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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7493  of  November  5,  2001 
National  Adoption  Month.  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Children   dp'-t-ne  to  t^f  r.ii'-efl  m  Ua  iiiii  famiiip^  with  parents  who  protect 
and   nurtUTP    them     F(..r   --(une   (  hikiren,    aiioptuin    i^    their   best    chance  for 


rt  healthx   and  hanpx   ;ite    Ert(  h  \ear,  .-XmerK  nii  tamiiie 


nlop*    npiirn\ini,ite!\- 


120.000  newborn    n  nuier  rhildren,  'proxi.iine  them  \\;'h 
porti\e  PHMronmen* 

Despite  this  suhi'itnntirii  number  ol  anniia;  ailoptions.  more  than  l.-i4.{)()0 
children  are  (  urrenth  waitma  adoption  While  our  foster  care  system  can 
provide  a  sate,  tempornrv  home  for  the^r-  t  h;,dren  ndni-.tior-;  \%ould  give 
them  the  love  r.nd  sttibii!t\   of  a  permnnent  fciniib   thni  UMmii  tietter  enable 

them  to  dexelop  to  their  tuii  potentini 

Mv  .-Kdmmistration  i--  \%',)riking  to  help  states  j-romote  and  support  diioplions. 
This  year.  35  states  and  the  District  of  (  :.ilumbia  re(e,\pd  adoption  in(enti\p 
awards  for  increasing  the  number  of  t  b.ildrpn  thp\  placed  from  foster  care 
into  permanen*  honie>~  Stdte'^  ha\e  rein\esteu  the^n  bonuses  to  enhance 
their  adoption  and  (  hiid  welfare  protjirtm^  whic  h  ha>  resulted  in  an  unprece- 
dented ~M  fiercenl  increase  in  aauptions  rium  28.000  in  1996  to  50,000 
in  2000 

.\lthough  \NP  ha\e  made  ,lr.-imatic  ndxanie'^  .n  eni  ouraiimii  ndojition  we 
must  strengthen  (nir  efforts  to  find  a  ^afe,  ioxin^  .ir..;  tiermanen*  honie 
for  every  child  awaiting  onp  One  important  was  t(:  .idx.inif  tosNard^  this 
goal  is  to  ease  the  financial  t)urden  on  famiiies  that  adopt  ;  hiKiren  The 
tax  relief  bill  that  I  Mened  into  law  earlipr  this  \Par  extend^  ami  im  rpa>es 
the  adoption  ^ax  credit  for  c^ualified  pxppnsp>  froni  S'OOP  tci  Sid. 000  ppr 
child  The  new  law  also  increases  the  tax  credit  for  ,-.do{)ti\e  parent^  of 
children  with  special  needs  from  Sb.OOO  to  .SlO.OOO  pe;  (hihi,  revardie^s 
of  e\pen>es  Parents  who  adopt  children  with  --pec  lal  needi^  will  lieriefit 
from  thi>  meaningful  tax  credit  because  d  will  help  cuser  unique  adoption 
costs. 

flnsunng  the  provision  of  post-adoptive  services  also  plays  an  important 
role  in  facilitating  successful  adoptions.  1  support  the  Promoting  Safe  and 
Stable  Families  proposal,  currentlv  before  the  Congress,  which  vNouid  im- 
prove post-  adoptive  ser\ice';  b\  prioritizing  research  and  evaluation  for 
these  sendee^  and  establishing  svstems  to  ensure  that  the\  ,ire  a\ailaliip 
to  meet  the  needs  of  adoptive  families  In  addition,  thi^  profiosai  [ircixides 
for  education  and  training  \ouc:hpr'-  to  children  adopte;!  aher  the  at;e  of 
15, 

Adoptive  parents  hax'e  a  special  calling— sharing  a  lo\  mg  home  with  <  h:idren 
in  need,  offering  them  hope  for  a  brighter  future  Federal,  -tate,  and  bu  dl 
governments  must  continue  supporting  these  quiet  heroes  a>  the\  make 
the  considerable  sacrifices  and  receive  the  countless  biessmgv  of  parenthood 
that  come  from  providing  a  child  with  the  chance  of  a  lifetime — an  upbringing 
in  a  happy  and  healthy  home. 

NOW.  THEREFORE.  I.  GEORGE  W  BUSH.  President  of  the  United  States 
of  America,  b\  \irtue  of  the  authority  \ested  in  me  b\  the  Constitution 
and    laws   of  the    United   States,    do   hereby    proclaim    November    2001.    as 
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National  adoption  Month.  I  call  on  all  Americans  to  observe  this  month 
with  appropriate  programs  and  activities  to  honor  adoptive  families  and 
to  participate  in  efforts  to  fineLpermanent  homes  for  \vaiting  children. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  m\  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twentv-sixth. 


IKK  l)(H.  ()1-2H2U) 
Kili-d   11-7-01:  H:4.'i  .iml 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  300 

[Docket  No.  99-081-1] 

Hot  Water  Treatment  for  Limes 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 


SUMMARY:  We  are  amending  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  bv 
reference  into  the  Code  of  Federal 
Regulations,  to  allow  limes  that  are 
found  to  be  infested  with  mealybugs 
(Pseudococcidae)  and  other  surface 
pests  to  be  treated  with  a  hot  water 
treatment.  This  action  will  provide  an 
additional  option  for  treating  imported 
limes  for  mealybugs  and  other  surface 
pests  at  the  port  of  arrival, 
DATES:  This  rule  will  be  effective  on 
lanuarv'  7,  2002  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  December  10, 
2001.  The  incorporation  by  reference 
provided  for  by  this  rule  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
Januarv-  7,  2002. 

ADDRESSES:  Please  send  four  copies  (an 
original  and  three  copies)  of  vour 
comments  or  notice  of  intent  to  submit 
adverse  comments  to:  Docket  No.  99- 
081-1,  Regulatorv  Analysis  and 
Development.  PPD.  APHIS.  Suite  3C03. 
4700  River  Road  Unit  118.  Riverdale, 
MD  20737-1238. 

Please  state  that  vour  comment  refers  to 
Docket  No.  99-081-1 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  jpur  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW,,  Washington,  DC.  Normal  reading 


room  h(iurs  are  8  am   ti>  4  JO  p  m  , 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  vou,  please  call  (202)  690-2817 
before  coming 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  havf^ 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www, aphis  usda.go\'  ppd'  rad- 
webrepor  html 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  L.  West.  Import  Specialist, 
Phvtosanitar\'  Issues  Management,  PPQ 
.\P'HIS,  4  700  River  Rnad  Unit  140, 
Riverdale,  MD  20737-1236;  (301;  734- 
6799 

SUPPLEMENTARY  INFORMATION: 
Background 

To  prevent  the  spread  of  plant  pests 
into  the  United  State*.,  the  Animal  and 
Plant  Health  Inspection  Service  i.^PHIS: 
restricts  the  importation  of  many 
articles,  including  fruits.  As  a  condition 
of  imprjrtation,  all  fruits  are  subiect  to 
inspection  at  the  port  of  arri\al  and,  if 
necessary,  treated  for  plant  pests,  m 
accordance  with  our  regulations  m  " 
CFR  chapter  III  The  Plant  Protection 
and  Quarantine  iPPQ,!i  Treatment 
Manual  contains  approved  treatment 
schedules  and  is  incorporated  bv 
reference  into  the  regulations  at  7  CFR 
300  1 

The  PPQ  Treatment  Manual  currently 
provides  that  limes  that  are  found  to  be 
infested  with  mealybugs 
(Pseudococcidae)  or  other  surface  pests 
upon  arrival  in  the  United  States  must 
be  treated  with  methyl  bromide  fo 
destroN  the  mealybugs  and  other  surface 
pests.  In  keeping  with  our  c.ommitment 
to  working  toward  the  development  of 
commodity  treatment  alternatives  to 
methyl  bromide,  we  have  determined 
that  the  following  hot  water  treatment 
can  be  used  as  an  effective  treatment 
method  for  limes  infested  with 
mealybugs  and  other  surface  pests: 

•  The  limes  must  be  treated  under  the 
supervision  of  an  APHIS  inspector; 

•  The  limes  must  be  treated  m  a 
certified  hot  water  immersion  treatment 
tank  and  must  be  submerged  at  least  4 
inches  below  the  water's  surface; 

•  The  water  must  circulate 
continually  and  be  kept  at  120.2  'F  or 
above  for  20  minutes; 


•  '^he  treatment  [\m^■  Degms  wnen  the 
water  temperature  reaches  at  least  120.2 

'F  in  all  locations  of  the  tank;  and 

•  Cooling  and  waxing  the  limes  are 
optional  and  are  the  sole  responsibility 

of  the  processor. 

Research  conducted  b\  the 
Department  s  Agru  uiturai  Re>earch 
Service  has  shown  that  hnt  water 
treatment  will  destr.M\  a!!  meaivbugs 
and  oth^r  surface  pe<ts  Therefore  w^ 
are  adding  the  hot  water  treatment 
described  above  to  the  PPQ  Treatment 
Manual  and  are  updating  the  PPQ 
Treatment  Manuals  mcorporatirjn  hv 
reference  at  "  CFR  300  i  tc>  tpU^tI  tJT' 
date  of  this  treatment's  inclusion  m  the 
manual 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  \-iew  this 
action  as  noncontroversial  and 
antK;ipa1e  no  ad\erse  public  c;ommpnt 
This  rule  wd'?  be  effective,  as  pubii>hpd 
m  this  document,  60  days  after  th*^  flatp 
of  publication  in  the  Federal  Register 
unless  we  receive  written  ad\erse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  publication  of  this  rule  m  the 
Federal  Register 

Ad\erse  comments  are  commenf.  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed 

If  we  receive  v\,itten  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  wntten 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  Its  publication.  We  will 
publish  a  notice  in  the  Federal  Register. 
before  the  effective  date  of  this  direct 
final  rule,  confirming  that  it  is  effective 
on  the  date  indicated  in  this  doc  ument 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866   For  this  action, 
the  Office  of  Management  and  Budget 
has  wai\"ed  its  re\-iew  proce^^  requir'^i 
by  Executive  Order  12866 


I 
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We  are  amending  the  PPQ  Treatment 
Manual,  which  is  incorporated  by 
reference  at  7  CFR  300  1.  to  allow 
imported  limes  that  are  found  to  be 
infested  with  mealybugs 
(PsQudococcidae)  and  other  surface 
pests  to  be  treated  with  a  hot  water 
treatment.  This  action  will  provide  an 
dlternati\e  to  treating  infested  limes 
with  methyl  bromide. 

Ntethvl  bromide  may  still  be  used  as 
a  treatment  method   It  costs  about 
S18  40  to  fumigate  a  ton  of  limes  with 
methyl  bromide.  Hot  water  treatment 
will  cost  about  S9.10  per  ton,  taking  into 
account  labor  and  fuel  costs.  Hot  water 
treatment  will  also  lake  less  time  than 
methyl  bromide  fumigation,  A  hot  water 
treatment  tank  fitted  with  4  bins  has  a 
rapacity  to  trt'at  about  8  tons  per  hour. 
Depending  on  the  amount  of  limes  to  be 
treated  and  the  capacity  of  the  treatment 
facility,  it  typically  takes  approximately 
2  hours  to  fumigate  limes  with  methyl 
bromide. 

This  rule  does  not  require  the  use  of 
hot  water  treatment  for  infested  limes; 
rather,  it  establishes  hot  water  treatment 
as  an  alternative  to  methyl  bromide 
fumigation.  The  hot  water  treatment 
provided  for  by  this  rule  may  lower 
treatment  costs  for  lime  importers  who 
choose  it  over  methyl  bromide 
fumigation,  but  we  do  not  expect  that  its 
<u  aildhilitv  will  have  any  substantial 
f'(  ()ni)mi(  eff('c:ts  on  any  entities,  large 
MP  small 

I'nder  these  circumstances,  the 
.•\dministrator  of  the  Animal  and  Plant 
Health  ln>p(>ction  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10  025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V  ) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Exec  utivc  Order  12988,  Civil  justice 
Reform  This  rule:  (1)  Preempts  all  State 
-uid  local  laws  and  regulati(jns  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
reqiiirt'  administrative  proceedings 
before  parties  may  file  suit  in  court 
(  halji'nging  this  rule. 

Paperwork  Reduction  .\ct 

This  ruli'  contains  no  new 
information  collei:tion  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).      | 

List  of  Subjects  in  7  CFR  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine. 

Accordingly,  7  CFR  part  300  is 
amended  as  follows:  ^ 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 

2.80.  diui  .t?1.3. 


0.  diui  .t?1.3.  \ 

1.  In  §300,1,  para 


2.  In  §300,1,  paragraph  (a),  the 
introductqry  text  is  revised  to  read  as 
follows: 


§300.1     Materials  incorporated  by 
reference. 

(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  In  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51.  the 
Director  of  the  Office  of  the  Federal 
Register  has  approved,  for  incorporation 
by  reference  in  7  CFR  chapter  III,  the 
Plant  Protection  and  Quarantine 
Treatment  Manual,  which  was  reprinted 
November  30,  1992.  and  all  revisions 
through  Mav  2000;  and  Treatments 
TlOl-n-2,  tl02-b.  and  Tl02-e,  and 
Table  5-2-5,  revised  July  2001. 


*       J  *         * 
le  in  \^ashingt( 


Done  in  \^ashington.  DC.  this  2nd  day  of 
November  JOOI. 
W.  Ron  UeHaven. 

Ai  ting  Administrator.  Anituc/1  and  Plant 

Uvalth  Insfiffction  Sen-ice. 

IFR  DiK    ()1-2K(«S.T  Filed  11-7-01:  8:4.t  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-092-1] 

Asian  Longhorned  Beetle;  Addition  to 
Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Asian 
longhorned  beetle  regulations  to  include 
additional  quarantined  areas  in  Illinois 
and  New  York.  As  a  result  of  this  action, 
the  interstate  movement  of  regulated 
articles  from  those  areas  is  restricted. 
This  acticjn  is  necessarv'  on  an 
emergency  basis  to  prevent  the  artificial 


spread  of  the  Asian  longhorned  beetle  to 
noninfested  areas  of  the  United  States. 
DATES:  This  interim  rule  was  effective 
November  2,  2001.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  we  receive  that 
are  postmarked  by  Ianuar\-  7.  2002. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  01-092- 
1,  Regulatory  Analysis  and 
Development,  PPD'.  APHIS,  Suite  3C03, 
4700  River  Road  Imit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers  to 
Docket  No.  01-092-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1 141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at 
http://w%vw. aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 

Michael  B,  Stefan.  Emergency  Programs 
Coordinator,  Sur\eillance  and 
Emergency  Programs  Planning  and 
Coordination  Staff,  PPQ.  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1231: (301)  734-7338. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Asian  longhorned  beetle  (ALB) 
{AnopJophora  glal)ripennis).  an  insect 
native  to  China.  Japan.  Korea,  and  the 
Isle  of  Hainan,  is  a  destructive  pest  of 
hardwood  trees.  It  attacks  many  healthy 
hardwood  trees,  including  maple,  horse 
chestnut,  birch,  poplar,  willow,  and 
elm.  In  addition,  nursery  stock,  logs, 
green  lumber,  firewood,  stumps,  roots, 
branches,  and  wood  debris  of  a  half  an 
inch  or  more  in  diameter  are  subject  to 
infestation  The  beetle  bores  into  the 
heartwood  of  a  host  tree,  eventually 
killing  the  tree.  Immature  beetles  bore 
into  tree  trunks  and  branches,  causing 
heavy  sap  flow  from  wounds  and 
sawdust  accumulation  at  tree  bases. 
They  feed  on.  and  over-winter  in,  the 
interiors  of  trees.  Adult  beetles  emerge 
in  the  spring  and  summer  months  from 
round  holes  approximately  three- 
eighths  of  an  inc;h  in  diameter  (about  the 
size  of  a  dime)  that  they  bore  through 
branches  and  trunks  of  trees.  After 
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emerging,  adult  beetles  feed  for  2  to  3 
days  and  then  mate.  Adult  females  then 
lay  eggs  in  oviposition  sites  that  they 
make  on  the  branches  of  trees.  A  new 
generation  of  ALB  is  produced  each 
year.  If  this  pest  moves  into  the 
hardwood  forests  of  the  United  States, 
the  nursery,  maple  syrup,  and  forest 
product  industries  could  experience 
severe  economic  losses.  In  addition, 
urban  and  forest  ALB  infestations  will 
result  in  environmental  damage, 
aesthetic  deterioration,  and  a  reduction 
in  public  enjoyment  of  recreational 
spaces. 

The  Asian  longhorned  beetle 
regulation  (7  CFR  301.51-1  through 
301.51-9,  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  ajlicles  from 
quarantined  areas  to  prevent  the 
artificial  spread  of  ALB  to  noninfested 
areas  of  the  United  States.  Portions  of 
the  State  of  Illinois  and  portions  of  New 
York  City  and  Nassau  and  Suffolk 
Counties  in  the  State  of  New  York  are 
already  designated  as  quarantined  areas. 

Recent  surveys  conducted  by 
inspectors  of  State,  county,  and  city 
agencies  and  bv  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  have  revealed  that 
infestations  of  ALB  have  occurred 
outside  the  quarantmed  areas  in  Cook 
and  DuPage  Counties,  IL,  and  in  New 
York  City,  NY.  Officials  of  the  U.S. 
Department  of  Agriculture  and  officials 
of  State,  county,  and  city  agencies  m 
Illinois  and  New  York  are  conducting  an 
intensive  surx'ey  and  eradication 
program  in  the  infested  areas.  Both 
Illinois  and  New  Y'ork  have  quarantmed 
the  infested  areas  and  are  restricting  the 
intrastate  movemietit  of  regulated 
articles  from  the  quarantined  areas  to 
prevent  the  spread  of  ALB  within  those 
States.  However.  Federal  regulations  are 
necessarv  to  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas  to  prevent  the  spread 
of  ALB  to  other  States  and  other 
countries. 

The  regulations  in  §  301.51-3(a) 
provide  that  the  Administrator  of  APHIS 
will  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  where 
ALB  has  been  found  by  an  inspector, 
where  the  Administrator  has  reason  to 
believe  that  ALB  is  present,  or  where 
the  Administrator  considers  regulation 
necessary  because  of  its  inseparability 
for  quarantine  enforcement  purposes 
from  localities  where  ALB  has  been 
found. 

Less  than  an  entire  State  will  be 
quarantined  only  if  (1)  the 
Administrator  determines  that  the  State 
has  adopted  and  is  enforcing  restrictions 
on  the  interstate  movement  of  regulated 


articles:  and  (2)  the  designation  of  less 
than  an  entire  State  as  a  quarantined 
area  will  be  adequate  to  prevent  the 
artificial  spread  of  ALB. 

In  accordance  with  these  criteria  and 
the  recent  ALB  findings  described 
above,  we  are  amending  §  301 .51-3(c)  to 
include  additional  quarantined  areas  in 
Cook  and  DuPage  Counties,  IL,  and  in 
New  York  City.  NY.  The  additional 
quarantined  areas  are  described  in  the 
rule  portion  of  this  document. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
ALB  into  noninfested  areas  of  the 
United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrar\'  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  that  are  postmarked  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments 

Executive  Order  12866  and  Regulatory 
Flexibility-  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
under  Executive  Order  12866. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulator*  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulator*'  flexibility 
analysis 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No   10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  justice 


Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  ongoing  program. 
The  environmental  assessment  provides 
a  basis  for  our  conclusion  that  the 
Federal  quarantine  for  ALB  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:*(l)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42'U.S.C. 
4321  et  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NTPA  (40  CFR  parts  1 500-1 508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  pan  lb),  and  (4)  APHIS'  NTPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW  .  Washington.  DC,  between 
8  am  and  430  p  m  .  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entr>'  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  indnidual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  or  by 
calling  the  Plant  PrntiKtion  and 
Quarantine  fax  service  at  (301)  734— 
3560  and  requesting  document  number 
0023   The  documents  may  also  be 
vievN'ed  on  the  Internet  at  http:// 
i\'Vt-vt  aphis  usda.gov/ppd/es/ 
ppqdocs  html 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation, 


I 
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Accordingly,  we  are  amending  7  CFR 

part  :U)1  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711,  7712.  7714, 
7731,  773.5^  77.S1.  7752,  7753.  and  7754:  7 
CKR2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.TitleII.  Pub.  L.  106-113.  113  Stat. 
1301.\-293;  sections  301.7.'>-13  and  301.75- 
16  also  issued  under  Sec.  203.  Title  il.  Pub. 
1..  106-224.  114  Stat.  400  (7  L'.S.C.  1421 
note). 

2.  In  §301.51-3.  paragraph  (c)  is 
amended  as  follows: 

a.  Under  the  heading  Illinois,  by 

revising  the  first  paragraph  in  the  entn' 
for  C",(Mik  (jiunt\-  and  by  adding,  in 
alphahetir  a!  order,  a  new  entr\'  for  Cook 
and  DuPage  ( Jninties. 

b.  L'nder  the  heading  New  York,  by 
revising  the  entry  for  Kiew  York  (aty. 

§301.51-3    Quarantined  areas 

(c)  *  *  * 
Illinois 

Cnnl,  C')untv.  That  area  in  the 
Kn\ensw()()d  (,:ommunity  in  the  city  of 
Chicago  that  is  bounded  as  follows: 
Beginning  on  the  shoreline  of  Lake 
Mu.higan  at  Howard  .Street;  then  west 
on  Howard  Street  to  Western  Avenue: 
then  south  on  Western  Avenue  to  Brvn 
Mawr  Avenue:  then  west  on  Bryn  Mawr 
A\enue  to  Central  Park  .Avenue;  then 
south  on  Central  I'ark  A\  enue  to 
Diversey  Avenue;  then  east  on  Diversey 
.•\venue  to  the  shoreline  of  Lake 
Michigan;  then  north  along  the 
shoreline  of  Lake  Michigan  to  the  point 
of  beginning. 
*         *         *         »         * 

CooA:  and  DiiPcige  Counties.  That  area 
in  Cook  and  DuPage  Counties  that  is 
bounded  as  follows:  Beginning  at  the 
intersection  of  .Supreme  Drive  and 
Thomas  Drive  in  the  Village  of 
Bensenville:  then  south  on  Thomas 
Drive  to  its  end;  then  on  a  line 
-iiutlnvest  from  the  end  of  Thomas 
Drixe  to  (Church  Ruad:  then  south  on 
Church  Road  to  )efferson  Street;  then 
east  on  Jefferson  Street  to  the  Redmond 
Recreational  Complex  propertv  line; 
then  south  and  east  ahjng  the  Redmond 
Ke(  reational  Cjimplex  property  line  to 
lohn  Street;  then  north  on  John  Street  to 
Jefferson  Street;  then  east  on  Jefferson 
Street  to  f^.ountv  Line  Ro.id;  then 
continuing  east  on  an  imaginary  line 
from  the  intersection  of  Jefferson  Street 
and  County  Line  Road  through  the 
fihicago,  Milwaukee.  St.  Paul  and 


Pacific  Railroad  Yards  to  the 
intersection  of  Waveland  Avenue  and 
Centrella  Street  in  the  Village  of 
Franklin  Park;  then  east  on  Waveland 
Avenue  to  Mannheim  Road  (State  Route 
12):  theri  north  on  Mannheim  Road  to 
Interstate  190:  then  west  on  Interstate 
190  to  Bessie  Coleman  Drive:  then  north 
on  Bessie  Coleman  Drive  to  a  point  in 
line  with  Runway  27  Right  on  the 
grounds  of  O'Hare  International  Airport; 
then  west  along  an  imaginary  line  from 
Bessie  Coleman  Drive  following  the  line 
of  Runway  27  Right  across  the  grounds 
of  O'Hare  International  Airport  to  North 
York  Road;  then  north  an  North  York 
Road  to  Supreme  Drive:  then  west  on 
Supreme  Drive  to  the  point  of 

beginning- 

***** 

New  York 

New  York  City.  That  area  in  the 
boroughs  of  Manhattan,  Brooklyn,  and 
Queens  in  the  City  of  New  York  that  is 
bounded  by  a  line  beginning  at  the  point 
where  the  Brooklyn  Batter\'  Tunnel 
intersects  the  Manhattan  shoreline  of 
the  East  River;  then  west  and  north 
along  the  shoreline  of  the  Hudson  River 
to  Martin  Luther  King  Jr.  Boulevard; 
then  east  on  Martin  Luther  King  Jr. 
Boulevard  and  across  the  Triborough 
Bridge  to  its  intersection  with  the  west 
shoreline  of  Randall's  and  Ward's 
Island:  then  east  and  south  along  the 
shoreline  of  Randall's  and  Ward's  Island 
to  its  intersection  with  the  Triborough 
Bridge:  dien  east  along  the  Triborough 
Bridge  to  its  intersection  with  the 
Queens  shoreline:  then  north  and  east 
along  the  Queens  shoreline  to  its 

.  intersection  with  the  City  of  New  York/ 
Nassau  County  line;  then  southeast 
along  the  City  of  New  York/Nassau 
County  line  to  its  intersection  with 
Grand  Central  Parkway;  then  west  on 
Grand  Central  Parkway  to  Jackie 
Robinson  Parkway;  then  west  on  Jackie 
Robinson  Parkway  to  Woodhaven 
Boulevard:  then  south  on  Woodhaven 
Boulevard  to  Atlantic  Avenue:  then 
west  on  Atlantic  Avenue  to  the  Eastern 
Parkway  Extension;  then  south  and  west 

.along  the  Eastern  Parkway  Extension 
and  Eastern  Parkway  to  Grand  Army 
Plaza;  then  west  along  the  south  side  of 
Grand  Army  Plaza  to  Union  Street;  then 
west  on  Union  Street  to  Van  Brunt 
Street:  then  south  on  Van  Brunt  Street 
to  Hamilton  Avenue  and  the  Brooklyn 
Battery  Tunnel:  then  north  on  Hamilton 
Avenue  and  the  Brooklyn  Battery 
Tunnel  to  the  East  River:  then  north 
altmg  the  Brooklyn  Battery  Tunnel 
across  the  East  River  to  the  point  of 
beginning. 


Done  in  Washington.  DC,  this  2nd  day  of 
November  2001. 

W.  Ron  DeHaven. 

Acting  .Administrator.  Animal  and  Plant 
Health  Inspection  Ser\icc. 

\VK  Dnt    01-28068  Filed  11-7-01:  8:45  am) 
BILLING  CODE  3410-34-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  101 

[T.D  01-81] 

Customs  Preclearance  in  Foreign 
Countries 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
(,ustr)ms  Regulations  to  reflect  that 
Customs  has  added  two  new 
preclearance  facilities  and  to  provide 
that  the  Customs  officer  exercising 
supervisory  control  over  all  of  the 
preclearance  facilities  will  be  located  at 
Customs  Headquarters. 
EFFECTIVE  DATE:  November  8,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  Ross.  Office  of  Field  Operations. 

202-927-2301 

SUPPLEMENTARY  INFORMATION: 

Background 

Customs  preclearance  operations  have 
been  in  existence  since  1952.  There  are 
presently  11  preclearance  facilities 
operating  in  both  Canada  and  the 
Caribbean.  Each  facilitv  is  responsible 
for  preclearing  U.S.  bound  passengers 
am)  their  personal  effects  and  baggage. 
In  most  cases.  U.S.  bound  passengers 
who  are  precleared  in  either  Canada  or 
the  (Caribbean  are  permitted  to  arrive  at 
a  U.S.  domestic  facility  and  either 
directly  connect  to  a  U.S.  domestic 
flight  or  leave  the  airport.  Preclearance 
facilities  primarily  serve  to  facilitate  low 
risk  passengers  and  to  relieve  passenger 
congestion  at  federal  inspection 
facilities  in  the  United  States.  In  fiscal 
year  2000.  12.5  million  passengers  were 
precleared.  This  figure  represents  15% 
of  all  commercial  air  passengers  cleared 
bv  Customs. 

Section  101.5.  Customs  Regulations 
(19  CFR  101.5).  sets  forth  a  list  of 
Customs  preclearance  offices  in  foreign 
countries  and  of  the  Customs  officers 
under  whose  super\'ision  the 
[)rec:learance  offices  function. 

The  Customs  Regulations  reflect  that 
there  are  9  preclearance  offices.  This 
;  document  amends  ^  101.5.  Customs 
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Regulations,  to  add  to  the  list  of 
preclearance  offices  one  at  Orangestad. 
Aruba  and  one  at  Ottawa,  Canada 
Section  101.5  is  also  amended  to  reflect 
that  all  preclearance  operations  are 
being  consolidated  under  a  single 
Director,  Preclearance.  located  in  the 
Office  of  Field  Operations  at  Customs 
Headquarters 

Inapplicability  of  Public  .Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
reflects  the  addition  of  two  new- 
Customs  preclearance  offices  and  the 
consolidation  of  the  Customs 
preclearance  operations  under  a 
Director.  Preclearance.  located  in  the 
Office  of  Field  Operations  at  Customs 
Headquarters,  pursuant  to  5  U.S.C. 
553(b)(B).  notice  and  public  procedure 
are  unnecessar\'.  and  for  the  same 
reason,  pursuant  to  5  L'.S.C,  553(d)(3).  a 
delayed  effective  date  is  not  required. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulator}-  Flexibility  Act  (5 
t'  S,C.  601  et  spq.)  do  not  apply.  This 
amendment  does  not  meet  the  criteria 
for  a  "significant  regulatory  action"  as 
specified  m  Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  lanet  L.  lohnson.  Regulations 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Customs  ports  of  enti^-.  Foreign  trade 
statistics.  Imports.  Organization  and 
functions  (Government  agencies), 
Shipments.  \'essels 

Amendments  to  the  Regulations 

Part  101.  Customs  Regulations  (19 
CFR  part  101).  is  amended  as  set  forth 
below. 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authoritv  citation  for 
part  101.  Customs  Regulations, 
continues  to  read,  and  a  new  specific 
authority  citation  for  §  101.5  is  added  to 
read,  as  follows: 

Authority:  5  U  S.C.  301;  19  U.S.C.  2.  66, 
1202  (General  Note  22.  Harmonized  Tariff 
Schedule  of  the  United  States),  1623,  1624, 
1646a. 

***** 

Section  101.5  also  issued  under  19  U.S.C. 
1629. 


2.  Section  101.5  is  revised  to  read  as 
follows: 

§101.5     Customs  preclearance  offices  in 
foreign  countries. 

Listed  below  are  the  preclearance 
offices  in  foreign  countries  where  U.  S. 
Customs  officers  are  located.  A  Director. 
Preclearance.  located  in  the  Office  of 
Field  Operations  at  Customs 
Headquarters,  is  the  responsible 
Customs  officer  exercising  supervisory 
control  over  all  preclearance  offices. 


Country 


Customs  office 


Anjk)a  Orangestad 

The  Batiamas    .     Freepon 
Nassau 

Bermuda  1  Kindley  Field 

Canada  j  Calgary  Aibeia 

1  Edmonton   Altierta 
Montreal  Quetsec 
Ottawa  Ontario 
I  Toronto   Ontano 
I  Vancouver,  British  Colum- 
I      bia 
Winnipeg  Manitoba 

.Approved:  November  2.  2001. 
Charles  W.  Winwood, 
Acting  Commissioner  of  Customs. 

Timothy  E.  Skud. 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Dor  01-28013  Filed  11-7-01;  8:45  am] 

BILUNG  CODE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  337 

Supplemental  Regulations  Governing 
Federal  Housing  Administration 
Debentures 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Ser.-ice.  Treasury'. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 

Treasur\'  amends  the  Supplemental 
Regulations  Governing  Federal  Housing 
Administration  (FHA)  Debentures  by 
requiring  debentures  to  be  forwarded  to 
the  Bureau  of  the  Public  Debt  for 
processing.  The  FHA  debentures,  issued 
under  the  National  Housing  .^ct  as 
amended,  were  previously  submitted  to 
the  Federal  Reserve  Bank  of 
Philadelphia  This  amendment  refletrts 
that  the  Bureau  of  the  Public  Debt. 
Office  of  Public  Debt  .Accounting,  will 
perform  day-to-day  operations  and 
transactions  relating  to  the  debentures 
DATES:  This  rule  is  effective  October  29. 
2001. 


ADDRESSES:  You  can  download  this  final 

rule  at  the  following  World  Wide  Web 
address:  <http:// 

www  publicdebf.treas.gov>.  You  may 
also  inspect  and  f;opy  this  rule  at: 
Treasurv^  Department  Librarv.  Room 
1428,  Main  Treasur\  Building,  1500 
Pennsylvania  Ave..  NW.  Washington. 
D.C.  20220.  Before  visiting  the  library. 
you  must  call  (202)  622-0990  for  an 
appointment 

FOR  FURTHER  INFORMATION  CONTACT: 

•  Howard  Stevens,  Offu  e  <4  F^uMic 
Debt  Accounting.  Bureau  of  the  Public 
Debt,  at  (304)  480-5297  or 
hstevens@bpd.treas.gov 

•  Elizabeth  Gracia,  Office  of  the  Chief 
Counsel.  Bureau  of  the  Public  Debt,  at 
(304)  480-8687  or  lgracia@bpd.treas.gov 

•  Edward  Gronseth,  Office  of  Chief 
Counsel.  Bureau  of  the  Public  Debt,  at 
(304)  480-8692  or 
egronset@bpd.treas.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  the-  Treasun,-  is  the 
fiscd!  dgt-nt  for  the  Department  of 
HoiiMHt:  and  Urban  Development  for 
transactions  in  debentures  that  have 
been  issued  under  the  National  Housing 
Act.  12  use.  1701  et  seq..  as  amended. 
Federal  Reserve  Banks,  as  fiscal  agents 
of  the  United  States,  are  authorized  to 
perform  any  necessary-  acts  under  this 
part   In  final  rule.  59  FR  42161.  .Aug.  17, 
1994.  this  part  was  revised  to 
consolidate  the  processing  of  debentures 
in  certificated  and  book-entry  forms  at 
the  Federal  Reserve  Bank  of 
Philadelphia  This  final  rule  amends  31 
CFT^  part  337  to  pro\  ide  that  the  Bureau 
of  the  Public  Debt.  Office  of  Public  Debt 
Accounting,  will  perform  transactions 
relating  to  the  debentures  effective 
October  29,  2001 

II.  Procedural  Requirements 

A.  Executive  Order  12866 

This  final  rule  is  not  a  "significant 
regulatory  action"  as  defined  in 
Executive  Order  1 2866  and  is  not  a 
major  rule  under  5  U  S  C  804. 
Therefore,  an  assessment  of  anticipated 
benefits,  costs,  and  regulator)- 
alternatives  is  not  required. 

B  Regulatory  Flexibility  Act 

A  pnoj  notice  of  proposed  rulemaking 
is  unnecessary  and  impracticable 
because  the  final  rule  makes  a  minor 
change  to  the  procedures  for  processing 
debentures.  Because  no  notice  of 
proposed  rulemaking  is  required,  the 
Regulator*-  Flexibilitv  .Act  (5  U.S.C.  601. 
et  seq.)  does  not  apply. 
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C.  Paperwork  Reduction  Act 

We  ask  for  no  new  collections  of 
information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  ot  Suhjcds  111  :n  C:FR  Part  337 

Banks.  Banking.  Government 
Securities.  Federal  Reserv'e  System. 
Housing. 

For  the  reasons  set  forth  in  the 
preamble,  amend  31  CFR  part  337  as 
fnllows: 

PART  337— SUPPLEMENTAL 
REGULATIONS  GOVERNING  FEDERAL 
HOUSING  ADMINISTRATION 
DEBENTURES 

1.  The  authority  citation  for  part  337 
continues  to  read  as  follows: 

.Authority:  .i  I  ..S.{,.  :i01;  .11  U.S.C.  :}21:  Sik  . 
,iHi.  fill).  L.  102-.".5U,  lOK  Stat.  3790. 

2.  Revise  §  337.0  to  read  as  follows: 

§  337  0     Scope  of  regulations. 

Till!  I  lilted  States  Department  of  the 
Treasury  is  the  agent  of  the  Federal 
Housing  Administration  for  transactions 
in  any  debentures  which  have  been  or 
may  be  issued  pursuant  to  the  authority 
i:onferred  by  the  National  Housing  Act. 
12  U.S.C.  1701  et  seq..  as  amended  from 
time  to  time,  including  Mutual  Mortgage 
Insurance  Fund  Debentures,  Housing 
Insurance  Fund  Debentures.  War 
Housing  Insurance  Fund  Debentures. 
Military  Housing  Insurance  Fund 
D(;bentures.  and  National  Defense 
Housing  Insurance  Fund  Debentures.  In 
accordance  with  the  regulations  adopted 
by  the  Federal  Housing  Commissioner 
and  approved  by  the  Secretary  of  the 
Treasury.  suc:h  transactions  are 
governed  by  regulations  of  the 
Department  of  the  Treasury-,  so  far  as 
applicable.  The  Bureau  of  the  Public 
Debt.  Office  of  Public  Debt  Accounting 
operates  the  FHA  debenture  computer 
system  and  performs  the  day-to-day 
operations  and  transactions  relating  to 
the  debentures. 

3.  Revise  §  337.2  to  read  as  follows: 

§337  2     Transportation  charges  and  risks. 
Debentures  presented  for  redemption 
at  call  or  maturity,  or  for  authorized 
prior  purchase,  or  for  conversion  to 
book-entry  form,  must  be  delivered  at 
the  expense  and  risk  of  the  holder. 
Debentures  bearing  restricted 
assignments  may  be  forwarded  by 
H'gistered  mail,  but  for  the  owner's 
protection  debentures  bearing 
unrestricted  assignments  should  be 
forwarded  by  insured  registered  mail. 

4.  Amend  §  337.4  by  revising 
paragraph  (a)  to  read  as  follows; 


§337.4    Presentation  and  surrender. 

(a)  Fot  redemption.  To  facilitate  the 
redemption  of  called  or  maturing 
debentui-es,  they  may  be  presented  and 
surrendered  in  the  manner  prescribed  in 
this  sectjion  in  advance  of  the  call  or 
maturity  date,  as  the  case  may  be.  Early 
presentaition  by  holders  will  insure 
prompt  payment  of  principal  and 
interest  uhen  due.  The  debentures  must 
first  be  assigned  by  the  registered  payee 
or  his  as^signee.  or  by  his  duly 
constituled  representative,  if  required, 
in  the  fcirm  and  manner  indicated  in 
§  337.5.  and  must  then  be  submitted  to 
the  Buraau  of  the  Public  Debt  at  the 
address  given  in  §337.14,  accompanied 
by  appropriate  written  advice.  A 
transmittal  advice  for  this  purpose  will 
accompany  the  notice  of  call. 
***** 

5.  Revise  §  337.14  to  read  as  follows: 

§337.14    Address  for  further  information. 

Further  information  regarding  the 
issuance  of.  transactions  in.  and 
redemption  of.  FHA  debentures  may  be 
obtained  from  the  Bureau  of  the  Public 
Debt,  Otfice  of  Public  Debt  Accounting, 
200  Third  Street,  P.O.  Box  396, 
Parkersliurg.  West  Virginia  26102-0396. 

fi.  Revise  §337.15  to  read  as  follows: 

§337.15    General  Provisions. 

As  fi.srai  agents  of  the  United  States. 
Federal  Reserve  Banks  are  authorized  to 
perform  any  necessary  acts  under  this 
part.  Thie  Secretary  of  the  Treasury  may 
at  any  time  or  from  time  to  time 
presc:rib<!  supplemental  and  amendatory 
regulations  governing  the  matters 
covered]  by  this  part,  notice  of  which 
shall  bojcommunicated  promptly  to  the 
registered  owners  of  the  debentures. 

l).iif(l::\ovtnnb(T  l.'aooi. 
Donald  V.  Hammond, 

hi'-i  111  Ai'^islant  Si^rrt'tan'. 
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POSTAL  SERVICE 

39  CFR  Part  111 

Refunds  and  Exchanges  for  Metered 
Postage 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  The  Postal  Service  is 
aiueiuimg  the  Domestic  Mail  Manual 
(DMM)P014.  Refunds  and  Exchanges, 
to  clarilv  the  refund  policy  for  metered 
postagei  These  changes  are  being  made 
in  conjunction  with  the  final  rule 
amendipg  P030,  Postage  Meters  (Postage 
Evidencing  Systems). 


DATES:  This  rule  is  effective  January  1, 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Wdviu'  Wilkerson,  [TOij  .jyj-J590,  or 
facsimile.  (703)  292-4073. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  tn  n>\  is.'  thf  (  urrent 
DMM  P014.  Refunds  and  ExchangPv 
was  published  in  the  Federal  Register 
August  15.  2001,  (66  FR  42817).  The 
Postal  Service  requested  that  comments 
on  the  proposed  rule  be  submitted  by 
September  14.  2001.  The  date  for  receipt 
of  comments  was  extended  to 
September  25.  2l)Ul.  The  Postal  Service 
received  two  written  comments  from 
postage  evidencing  system  providers 
and  one  comment  from  a  governmental 
organization.  The  Postal  Service  gave 
thorough  consideration  to  the  comments 
it  received,  modified  the  proposed  rule 
as  appropriate,  and  now  announces  the 
adoption  nf  the  final  rule.  The  Postal 
Service's  evaluation  of  the  significant 
comments  follows.  The  final  rule,  as 
amended,  follows  the  discussion  of  the 
comments. 

Discussion  of  Comments 

1 .  Tmw  limit  on  rejunds.  Two 
commentefs  expressed  concern  that . 
only  allowing  30  days  from  the  date 
printed  in  indicia  for  users  to  obtain  a 
refund  for  unused  indicia  printed  on 
unmailed  envelopes,  wrappers,  or  labels 
would  increase  administrative  burdens 
on  both  the  Postal  Service  and  users. 
Both  commenters  requested  an 
extension  of  this  time  pericid  to  90  days. 

The  Postal  Ser\i(:e  carefully 
considered  this  requirement  and  agrees 
to  extend  the  time  period  to  60  days  for 
unused  indicia  printed  by  all  types  of 
postage  evidencing  systems,  except  for 
PC  Postage  (TM)  systems.  The  time  limit 
for  PC  Postage  systems  will  remain  30 
days. 

2.  Damaged  pn^tane  evidencing 
systems.  One  commenter  noted  that 
although  the  procedures  for 
reconstructing  the  register  values  for  a 
refund  or  trdiisfer  nf  unused  postage 
appear  to  be  limited  to  systems  damaged 
by  fire,  there  are  many  other  ways  in 
which  a  system  c;ould  become  damaged. 

The  Postal  Service  agrees  with  the 
commenter  and  changed  the  regulation 
in  response  to  this  comment.  The  Postal 
Service  also  clarified  that  the  unused 
postage;  \alue  remaining  in  a  postage 
evidencing  system  checked  out  and 
withdrawn  from  ser\ice  may  be 
refunded  only  in  certain  circumstances 
and  only  with  the  proper  supporting 
documentation,  as  described  in  the 
revised  regulation. 

3.  Refund  of  unused  postage  value 
remaining  in  a  postage  evidencing 
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system.  Two  commenters  asked  that  an 
option  be  added  to  allow  the  transfer  of 
the  unused  postage  to  the  apprdpnate 
postage  payment  account  for  withdrawn 
postage  evidencing  systems. 

The  Postal  .Servic  e  agrees  with  the 
commenters  and  rhanged  the  regulation 
by  adding  this  option  to  reflect  current 
practice. 

4   E.xaminations. 

(a)  One  commenter  asked  that  the 
required  examination  of  a  postage 
evidencing  system  to  verify  the  refund 
amount  for  unused  postage  value 
remaining  m  a  postage  evidencing 
system  be  waived  if  there  is  no  question 
of  system  accuracy. 

The  Postal  Service  requires 
examination  of  all  postage  evidencing 
systems  to  \  erif)  the  amount  before  any 
remaining  funds  are  cleared  from  the 
meter.  Either  a  refund  or  credit  is 
initiated  for  unused  postage  value 
remaining  m  a  postage  e\idencing 
system  or  additional  money  is  collected 
to  pay  for  postage  value  used,  based  on 
what  is  found   The  Postal  Service  made 
no  change  to  the  regulation  in  response 
to  this  comment. 

(b)  One  commenter  asked  that  the 
Postal  Senice  specif\'  alternatives  on 
how  tf)  perform  the  required 
examinations  to  verifv  the  refund 
amount  for  unused  postage  value 
remaining  in  a  postage  evidencing 
system 

The  Domestic  Mail  Manual  (DMM) 
regulates  customer  use  of  postal 
services.  Regulations  affecting  providers 
of  postage  evidenciing  s\stems  are  found 
in  Title  39,  Code  of  Federal  Regulations 
(CFR)  part  501.  Authorization  to 
Manufacture  and  Distribute  Postage 
Meters  The  Postal  .Ser\  ii  e  will  publish 
proposed  revisions  to  this  part  to 
include  policies  and  regulations 
pertaining  to  morf^  secure  postage 
evidencing  systems,  such  as  those  that 
use  a  PSD.  those  that  generate  IBl.  and 
PC  Postage  systems,  in  a  future  issue  of 
the  Federal  Register 

5.  Refund  indicia  One  c;ommenter 
asked  that  instead  of  requiring  the  user 
to  print  a  refund  indicia,  the  provider 
should  be  allowed  to  calculate  the 
refund  due  for  a  PC  Postage  system  if 
the  provider  has  a  Postal  Service- 
approved  method  for  doing  so 

The  Postal  Ser\-ice  carefully 
considered  the  request  and  makes  no 
change  to  the  regulation  at  this  time 

List  of  Subjects  in  39  CFR  Part  111 

.administrative  practice  and 
procedure.  Postal  Service 

For  reasons  stated  in  the  preamble, 
the  Postal  Ser\'ice  is  amending  39  CFR 
part  1 1 1  as  follows: 


PART  111— {AMENDED] 

1   The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  V.SXZ.  101. 
401.403.404,  3001-3011.  3201-3219.  3403- 
3406,  3621.  3626,  5001, 

2.  Revise  the  Domestic  Mail  Manual 
(DMM)  as  follows 

Domestic  Mail  Manual  (DMM) 

♦  *  *  »  » 

P     Postage  and  Payment  Methods 
POOG     Basic  Information 

POW     General  Standards 

***** 

P014     Refunds  and  Exchanges 

***** 

1.0    STAMP  EXCHANGES 


1.7     Stamps  Converted  to  Other 
Postage  Forms 

[Revise  1.7  to  read  as  follows:] 
A  customer  may  submit  postage 
stamps  for  conversion  to  an  advance 
deposit  for  permit  imprint  mailings, 
subject  to  these  conditions: 

a.  Only  full  pemes  of  postage  stamps 
(or  coils  of  stamps  in  the  original  sealed 
wrappers)  are  accepted  for  conversion. 
Accepted  stamps  include 
commemorative  stamps  issued  no  more 
than  1  year  before  the  requested 
conversion  date  or  regular  stamp  issues 
not  officially  withdrawn  from  sale. 

b.  A  request  for  stamp  conversions 
must  be  made  in  writing  to  the  district 
manager  of  Customer  Service  and  Sales 
in  the  district  where  the  customer's  post 
office  is  located.  The  customer's  request 
must  include: 

(1)  Name,  denomination  quantity. 
and  value  of  stamps  for  which 
conversion  is  requested.  ■* 

***** 

c.  The  amount  of  postage  applied  to 
a  permit  imprint  advance  deposit 

account  through  conversion  is  the  full 
face  value  of  the  stamps 

•         *         •         ♦         « 

e.  No  part  of  anv  amount  applied  to  • 
a  permit  imprint  advance  deposit 
account  from  the  conversion  of  postage 
stamps  is  later  refundable  in  cash  or  by 
any  other  means. 


2  0     POSTAGE  AND  FEES  REFUNDS 

2.1     Refund  Standards 

*         *         ♦         •         * 

•  [Revise  item  b  to  read  as  follows:] 

h   3  0     for  refund  requests  for  postage 
evidencing  systems  and  metered 


postage.  Metered  postage  is  printed  by 
a  postage  evideacing  system  (P030). 
Refunds  may  be  requested  for  unused 
indicia,  unused  postage  value  remaining 
in  a  postage  evidencing  system,  and  the 
unused  balance  in  a  postage  payment 
account. 
***** 

[Revise  heading  and  text  of  2.5  to  read 
as  follows:! 

2.5     Refunds  for  Metered  Postage 

A  refund  for  complete,  legible,  and 
valid,  unused  indicia  printed  on 
unmailed  envelopes,  wrappers,  or  labels 
is  made  under  3.2  when  they  are 
submitted  by  the  licensee  within  60 
days  from  the  dates  shown  on  the 
indicia  except  for  indicia  produced  by 
PC  Postage  (TM)  systems.  For  PC 
Postage  systems,  the  unused  indicia 
must  be  submitted  within  30  days  from 
the  dates  shown  in  the  indicia.  For  all 
indicia,  except  those  produced  by  a  PC 
Postage  system,  the  licensee  submits  the 
indicia  to  the  licensing  post  office  and 
the  USPS  processes  the  refund.  USPS 
charges  10%  of  the  face  value  of  the 
indicia  if  the  total  is  S250  or  less.  If  the 
total  face  value  is  more  than  S250,  the 
charge  is  SlO  per  hour  for  the  actual 
hours  to  process  the  refund:  the 
minimum  charge  is  S25.  The  licensee 
submits  indicia  produced  by  a  PC 
Postage  system  to  the  system  provider 
for  refund  processing.  The  provider  may 
charge  for  processing  refund  requests. 
***** 

2.8  .\pplymg  for  Refimd 

[Revise  2.8  to  read  as  follows:] 
Except  for  refunds  for  metered 
postage  under  2.5.  the  customer  must 
apply  for  a  refimd  on  Form  3533:  submit 
it  to  the  postmaster:  and  provide  the 
envelope,  wrapper,  or  a  part  of  it 
showing  the  names  and  addresses  of  the 
sender  and  addressee,  canceled  postage 
and  postal  markings,  or  other  evidence 
of  postage  and  fees  paid  for  which  the 
refund  is  requested 

2.9  Ruling  on  Refund  Request 

[Revise  2.9  to  read  as  follows:] 
Refunds  are  decided  as  follows: 
a.  Metered  postage,  except  for  PC 
Postage  systems.  The  postmaster  at  the 
licensing  post  office  grants  or  denies 
requests  for  refunds  for  metered  postage 
under  3.2  a  The  licensee  may  appeal 
adverse  decisions  through  the  manager 
of  Postage  Technology  Management. 
USPS  Headquarters  (G043). 

b  PC  Postage  systems.  The  system 
provider  grants  or  denies  requests  for 
refunds  for  indicia  printed  by  PC 
Postage  systems  under  3.2.b.  using 
established  USPS  criteria.  The  licensee 
may  appeal  adverse  decisions  through 
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tht?  manager  of  Postage  Technology 
Management,  USPS  Headquarters. 

c.  C)ptional  Frocedurt^  (OP)  mailing.  A 
mailer's  request  for  a  refund  for  aji 
Optional  Procedure  (OP)  mailing  must 
be  submitted  to  the  RCSC  manager. 

d.  All  other  postage.  The  local 
postmaster  grants  or  denies  all  other 
requests  for  refunds  under  2.0.  The 
customer  may  appeal  adverse  decisions 
through  the  postmaster  to  the  RCSC. 

*         *         *         «         « 

IRfvisf  headings  and  text  of  3.U  to 
rfad  OS  follows:! 

3.0     REFUND  REQUEST  FOR 
POSTAGE  EVIDENCING  SYSTEMS 
AND  METERED  POSTAGE 

^.1     Unused  Postage  \'alut>  in  PusLiqe 
KMdeni  in'4  Systems 

The  unused  postage  value  remaining 
in  a  postage  evidencing  system  checked 
out  and  withdrawn  from  service  may  be 
refunded  depending  upon  the 
circumstance  and  USPS  ability  to  make 
a  responsible  determination  of  the 
actual  or  approximate  amount  of  the 
unused  postage  value.  If  the  postage 
evidencing  system  is  withdrawn  for 
faulty  operation  that  is  not  the  fault  of 
the  licensee,  a  final  postage  adjustment 
or  refund  will  be  withheld  pending  the 
system  provider's  report  of  the  cause  to 
the  USPS  and  the  USPS  determination 
of  whether  or  not  a  refund  is 
appropriate,  and  if  so.  the  amount  of  the 
refund.  If  the  postage  evidencing  system 
is  damaged  by  fire,  flood,  etc.  postage 
may  be  refunded  or  transferred  only  if 
the  registers  are  legible  or  the  register 
values  can  be  reconstructed  by  the 
system  provider  based  on  adequate 
supporting  documentation,  there  is 
proof  of  denial  of  the  licensee's., 
insurance  claim  in  cases  where  the  loss 
was  insured  against,  and  the  licensee 
provides  a  statement  on  the  cause  of  the 
damage.  Refunds  for  specific  postage 
evidencing  systems  are  handled  as 
follows: 

a.  For  a  manuallv  reset  meter  being 
checked  out  and  withdrawn  from 
service,  unused  postage  value  may  be 
transferred  to  another  of  the  licensees 
meters  licensed  at  the  same  post  office, 
or  the  licensee  may  request  a  refund. 
The  USPS  must  examine  a  manually 
reset  meter  and  verify  the  amount  before 
any  remaining  funds  are  cleared  from 
the  meter  and  a  refund  or  credit  is 
initiated  for  unused  postage  value,  or 
additional  money  is  collected  to  pav  for 
postage  value  used,  based  on  what  is 
found.  The  provider  may  check  out  and 
withdraw  a  specifically  designated 
manually  reset  meter  model  from 
service  without  USPS  participation 
when  the  provider  uses  a  USPS- 
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approvea  process  to  transfer  the  postage 
remaining  on  the  meter  directly  to  a 
remotely  reset  meter.  Licensees  may 
also  submit  their  own  transaction 
records,  if  any,  or  a  system-generated 
register  us  supporting  documentation. 

D.  For  a  remote  reset  postage 
evidenci  ng  system  being  checked  out 
and  witl [drawn  from  service,  the  unused 
postage  /alue  remaining  on  the  system 
may  be  transferred  by  the  USPS  to 
another  :)f  the  licensee's  postage 
evidencing  systems  licensed  at  the  same 
post  offi:;e.  or  to  the  licensee's  postage 
payment  account,  or  the  licensee  may 
request  n  refund.  The  USPS  must 
examine  the  meter  and  verify  the 
amount  lefore  a  refund  or  credit  is 
initiated  for  the  unused  postage  value  or 
additionpl  postage  is  collected,  based  on 
what  is  found,  unless  the  provider  has 
a  USPS-ppproved  system  for  automated 
transfer  bf  funds  from  one  meter  to 
another.!  In  this  instance,  the  provider 
must  exfmine  the  meter  before  a  refund 
can  be  issued  for  the  remaining  postage 
balance.;  The  licensee  may  also  submit 
transaction  records  or  a  system- 
generataid  register  as  supporting 
documetitation. 

c.  Forja  PSD  Meter  or  IBI  Meter  being 
checked!  out  and  withdrawn  from 
service,  an  amount  equivalent  to  the 
postage  value  remaining  on  the  system 
will  be  Dfifunded  to  the  licensed  user 
along  with  any  unused  balance  in  the 
licensetj's  postage  payment  account.  The 
provider  must  examine  a  PSD  M^er  or 
IBI  Meter  and  verify  the  amourit  before 

a  refunj  or  credit  is  initiatt^d /or  the 
unused  postage  value  or  additional 
postage  is  collected,  based  on  what  is 
found.  The  licensee  may  also  submit 
transaction  records,  if  any.  or  a  system- 
generated  register  as  supporting 
documentation. 

d.  Fori  a  PC  Postage  system  that  is 
checked  out  and  withdrawn  from 
service,  jthe  USPS  refunds  the  entire 
unused  postage  value  remaining  on  the 
PSD  forihe  user's  system.  The  refund  is 
issued  through  the  licensee's  provider. 
The  licejnsee  must  notify  the  provider  of 
the  inteiit  to  withdravy-  the  system.  To 
determine  the  remaining  postage  value 
on  the  PC  Postage  system,  the  licensee 
has  the  PC  Postage  system  generate  a 
refund  request  indicium  for  transmittal 
to  the  provider  for  verification.  A  refund 
can  be  issued  only  when  the  system 
PSD  is  in  tho  pnivifj<'r's  possession, 

3.2     Unused  Postage  Evidencing 
System  Indicia  on  Mailpieces  or  Labels 

All  refund  requests  for  unused 
postage  evidencing  system  indicia  must 
includejproof  that  the  person  or  entity 
requesting  the  refund  is  the  licensee  for 
the  postage  evidencing  system  that 


printed  the  indicia.  Refunds  are 
considered  as  follows: 

a.  Unused  postage  evidencing  system 
indicia,  except  for  those  printed  by  a  PC 
Postage  system,  are  considered  for 
refund  only  if  complete,  legible,  and 
valid.  They  must  be  submitted  by  the 
licensed  user  to  the  postmaster  at  the 
licensing  post  office  with  Form  3533 
within  60  days  of  the  date  in  the  indicia. 
The  refund  request  must  be  submitted 
with  the  part  of  the  envelope  or  wrapper 
showing  the  addressee's  name  and 
address  (including  the  window  on  a 
window  en\eiope).  Indicia  printed  on 
labels  or  tapes  not  stuck  to  wrappers  or 
envelopes  must  be  submitted  loose.  If  a 
part  of  the  indicia  is  printed  on  one 
envelope  or  card  and  the  remaining  part 
on  another,  the  two  must  be  fastened 
together  to  show  that  they  represent  one 
indicium.  Refunds  are  allow^able  for 
indicia  on  metered  repiv  envelopes  only 
when  it  is  obvious  that  an  incorrect 
amount  of  postage  was  printed  on  them. 
Envelopes  or  address  parts  of  wrappers 
on  mail  returned  to  sender  from  the 
mailing  office,  marked  to  show  no  effort 
was  made  to  deliver  (e.g..  "received 
without  contents"),  must  be  submitted 
separately  with  an  (explanation. 

b.  Unused  indicia  printed  by  a  PC 
Postage  system  are  considered  for 
refund  only  if  they  are  complete,  legible, 
and  valid  and  are  submitted  to  the 
authorized  provider  for  verification 
within  30  days  of  the  date  of  mailing 
shown  in  the  indicia,  with  the  retjuired 
documentation.  In  support  of  the  refund 
request,  indicia  printed  on  an  envelope 
or  wrapper  are  submitted  with  the  part 
of  the  envelope  or  wrapper  shouiu'^  the 
addressee's  name  and  address 
(including  the  window  in  a  window- 
envelope).  For  indicia  printed  on  a  label 
that  is  not  affixed  to  an  envelope  or 
wrapper,  the  completv^  label  is 
submitted  loose. 

3.3     Ineligible  Metered  Postage  Items 

The  following  metered  postage  items 
are  ineligible  for  refunds: 

a.  Reply  envelopes  or  cards  paid  at 
the  proper  postage  rate. 

b.  Indicia  printed  f)n  labt>ls  or  tape 
removed  from  \Mappers  or  envelopes, 

c.  Indicia  lacking  a  date,  identification 
of  the  licensing  post  office  or  other 
necessary  information  that  ma\  be 
required. 

d   Indicia  printed  on  mail  dispatched 
and  returned  to  sender  as  undeli\erable 
as  addressed,  including  mail  marked 
"no  such  post  office  '  and  mail 
addressed  for  local  delivery  and 
returned  after  director\  service  was 
given  or  delivery  was  attempted. 
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3.4     Rounding 

Any  fraction  of  a  cent  in  the  total  to 
be  refunded  is  rounded  down  to  the 
whole  cent  (e.g.,  S4.187  is  rounded  to 
S4.18). 

4.0    Refund  Request  for  Excess  Postage 
(Value  Added  Refund)— at  Time  of 
Mailing 


4.10  Form  ft096  Required 

[Revise  4.10  to  read  as  follows:] 
The  presenter  must  provide  the  USPS 
with  an  original  Form  8096  completed 
and  signed  by  each  of  the  presenter's 
customers  who  meter  any  pieces  in  the 
mailing  for  which  a  VAR  is  requested, 
and  a  list  of  those  customers.  If  postage 
is  affixed  to  the  pieces  using  a  postage 
evidencing  system  by  an  intermediate 
agent  (not  the  presenter  of  the  mailing) 
for  the  owner  of  the  pieces,  a  signed 
Form  8096  must  be  on  file  from  the 
agent  whose  postage  evidencing  systems 
were  used  to  affix  the  postage.  Refund 
requests  are  denied  if  all  required  Forms 
8096  are  not  provided. 

4.11  Form  8096  Not  Required 

Form  8096  is  not  required  for  a 
customer  whose  mail  is  metered  by  the 
presenter  with  the  presenter's  own 
postage  evidencing  system.  In  such 
cases,  the  presenter  must  provide  the 
post  office  where  it  submits  refund 
requests  with  a  list,  in  ascending 
numeric  order,  of  its  own  postage 
evidencing  system  serial  numbers  and 
those  of  any  intermediate  agent  used  for 
affixing  postage  to  the  pieces  included 
in  the  mailing. 
*         «         *         *         * 

An  appropriate  amendment  to  39  CFR 
part  m  to  reflect  these  changes  will  be 
published  to  include  this  final  rule. 

SlanU'\  F.  Mires, 

Chief  Counsel.  Legislative. 
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POSTAL  SERVICE 

39  CFR  Part  1 1 1 

Production,  Distribution,  and  Use  of 
Postage  Meters  (Postage  Evidencing 
Systems)  and  Postal  Security  Devices 

AGENCY:  Postal  Service. 
action:  Final  rule. 


SUMMARY:  The  Postal  Ser\'ice  is  revising 

the  Domestic  Mail  Manual  (DMM)  P030 
to  include  policies  and  regulations 
pertaining  to  more  secure  postage 
evidencing  systems,  such  as  those  that 
use  a  Postal  Security  Device  (PSDJ, 


those  that  generate  information-based 
indicia  (IBI),  and  PC  Postage  (TM).  The 
term  "postage  evidencing  systems  "  is 
the  collective  term  used  when  referring 
to  these  systems. 

The  Postal  Service  will  publish 
proposed  revisions  to  Title  39.  Code  of 
Federal  Regulations  (CFR)  part  501, 
Authorization  to  Manufacture  and 
Distribute  Postage  Meters,  to  include 
policies  and  regulations  pertaining  to 
more  secure  postage  evidencing 
systems,  such  as  those  that  use  a  PSD. 
those  that  generate  IBI,  and  PC  Postage. 
in  a  future  issue  of  the  Federal  Register. 
DATES:  This  rule  is  effective  January  1 , 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Wilkerson.  (703)  292-3590.  or 
facsimile.  (7031  2q--4n-T 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  to  replace  the  current 
DMM  P030.  Postage  Meters  and  Meter 
Stamps,  was  published  in  the  Federal 
Register  August  15,  2001,  (66  FR 
42820).  The  Postal  Service  requested 
that  comments  on  the  proposed  rule  be 
submitted  by  September  14.  2001.  The 
date  for  receipt  of  comments  was 
extended  to  September  25,  2001.  The 
Postal  Service  received  three  written 
comments  from  postage  evidencing 
system  providers.  The  Postal  Service 
gave  thorough  consideration  to  the 
comments  it  received,  modified  the 
proposed  rule  as  appropriate,  and  now 
announces  the  adoption  of  the  final 
rule.  The  Postal  Service's  evaluation  of 
the  significant  comments  follows.  The 
final  rule,  as  revised,  follows  the 
discussion  of  the  comments  and  of  the 
other  significant  changes  made  since 
publication  of  the  proposed  rule. 

Discussion  of  Comments 

1 .  Specifications 

(a)  One  commenter  requested  that  the 
regulations  name  specific  technologies 
that  would  meet  certain  postage 
evidencing  system  requirements. 

There  are  many  different  solutions  to 
meeting  postage  evidencing  system 
requirements.  We  made  no  changes  to 
the  generalized  terminology  used. 

(b)  One  commenter  requested  that  the 
definition  of  a  PC  Postage  system  be 
changed  to  require  the  system  to  print 
the  destination  address  at  the  same  time 
it  prints  the  indicium. 

A  PC  Postage  system  need  not  print 
the  destination  address  when  it  prints 
the  indicium.  We  made  no  changes  to 
the  definition  of  a  PC  Postage  system. 

(c)  One  commenter  noted  that 
although  the  regulations  state  that 
remote  reset  meters  are  reset 
electronically  at  the  location  of  the 


meter,  there  might  be  nonelectronu 
means  for  resetting  such  meters. 

The  Postal  Service  agrees  with  the 
commenter  and  revised  the  regulation. 

(d)  One  commenter  suggested  that  the 
fluorescent  ink  used  in  a  postage    " 
evidencing  system  must  be  Postal 
Ser\'ice-approved  ink. 

The  Postal  Service  agrees  with  the 
commenter  and  changed  the  regulation 
in  response  to  this  comment. 

(e)  One  commenter  suggested  that 
users  must  be  required  to  use  onlv  those 
labels  approved  by  the  Postal  Service  for 
a  given  postage  evidencing  system  when 
using  that  system. 

The  Postal  Service  agrees  with  the 
commenter  and  changed  the  regulation 
in  response  to  this  comment. 

2.  The  Relationship  Between  the 
Customer  and  Their  Postage  Evidencing 
System  Provider 

(a)  One  commenter  noted  that 
noncompliance  with  the  terms  and 
conditions  of  the  authorized  provider's 
lease  or  rental  agreement  should  be  a 
reason  for  revoking  a  license  that 
authorizes  lease  or  rental  of  a  postage 
evidencing  system.  The  commenter  also 
requested  requiring  the  immediate 
surrender  of  a  postage  evidencing 
system  or  Postal  Security  Device  (PSD) 
upon  termination  of  a  lease  or  rental 
agreement. 

We  revised  the  regulations  to  include 
licensee  failure  to  abide  by  the  terms 
and  conditions  of  the  authorized 
provider's  lease  or  rental  agreement,  as 
a  reason  for  possible  revocation  of  a 
license.  We  added  termination  of  a  lease 
or  rental  agreement,  as  a  reason  for 
requiring  the  immediate  surrender  of  a 
postage  evidencing  system  or  PSD. 

(b)  One  commenter  requested  that  the 
agreement  between  the  provider  and 
their  customer  be  referred  to  as  a 
"rental  "  instead  of  a  "lease." 

To  allow  for  a  variety  of  contractual 
relationships,  the  text  was  changed  to 
use  the  phrase  "lease  or  rental 
agreement  "  for  all  references  to  the 
agreement  between  the  prpvider  and 
their  customer. 

(c)  One  commenter  requested  that  the 
Postal  Senice  clarif>'  that  the  base  or 
host  of  the  mailing  system  may  be 
leased,  sold,  or  rented  at  the  discretion 
of  the  provider,  although  the  po.stage 
evidencing  system  or  PSD  remains  the 
property  of  the  provider 

We  revised  the  regulation  to  clarif\ 
that  the  base  or  host  component  of  the 
mailing  equipment  that  supports  4he 
postage  evidencing  system  or  PSD  may 
be  sold,  leased,  or  rented  at  the 
discretion  of  the  provider  and  the 
customer,  in  accordance  with  the 
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pmdiK  t  ipproval  as  granted  by  the 

Postal  StT\if.e. 

(a)  Two  commontprs  requested  an 
increase  \o  the  proposed  30-day  time 
period  afttT  whu  h  a  license 
authorization  to  lease  or  rent  a  postage 
•  '\  idt'nnng  >vstem  can  be  cancelled 
when  an  active  system  is  not  associated 
with  the  license.  The  commenters  noted 
that  seasonal  business  or  delays  in 
fulfillment  of  new  meter  orders  could 

(  ause  a  ,<0-(ia\  period  of  inactivity. 

The  F'ost<i!  Service  carefully 
(  onsidered  this  request  and  agrees  that 
th'Te  may  be  some  inconveniences  for 
licensed  users  in  some  circumstances  if 
license  authorization  to  lease  or  rent  a 
postage  evidencing  system  can  be 
cancelled  when  an  active  system  is  not 
associated  \s  ith  the  license  for  30  days 
or  more.  The  regulation  was  changed  to 
extend  the  period,  to  60  days,  in  which 
a  system  can  be  inactive  before  the 
Postal  Sen  ice  can  cancel  a  user's 
license  authorization,  and  to  allow 
e.xceptions  for  seasonal  users. 

(b)  One  commenter  requested  that 
since  products  can  be  distributed  via  the 
Internet  or  telemarketing;,  the  regulation 
should  allow  for  the  licensee  to  enter 
into  an  agreement  by  other  means  than 

a    signed  agreement." 

The  Postal  Sen'ice  agrees  with  this 
request  and  eliniin.ited  this 
requirement. 

(c)  One  commenter  requested  that 

Ii(  ensee  information  be  included  in  the 
national  (hange-of-address  database  to 
alert  the  Postal  Service  and  providers  of 
potential  customer  relocations. 

The  provider  may  access  available 
databases  to  determine  potential 
customer  rek)c:ations  at  its  discretion. 
We  made  no  changes  to  the 
requirement. 

4  Postage  Evidencing  Systems  Outside 
the  United  States 

(a)  One  commenter  noted  that  users 
do  not  receive  any  special 
documentation  froni  the  Postal  Service 
giving  approval  to  use  a  postage 
evidencing  system  outside  the  country. 

The  Postal  Service  reviewed  the 
regulation  and  clarified  that  the 
prcjvif/er  receives  the  approval  from  the 
Postal  Service  to  place  a  postage 
e\-idencing  system  outside  the  country. 

!b)  One  commenter  questioned  the 
requirement  that  all  postage  evidencing 
systems  authorized  for  use  outside  the 
I  nited  States  have  enhanced  security 
features  that  include  digital  indicia. 

The  Postal  Service  reviewed  the 
requirement  and  revised  it  >o  that  the 
requirement  f(jr  postage  evidencing 
systems  to  generate  digital  indicia  is 


now  the  saime  for  meters  placed  outside 
the  country  as  it  is  for  domestic  meters. 

(c)  One  commenter  questioned  the 
need  for  more  frequent  inspections  of 
postage  evidencing  systems  located 
outside  the  countr\'  and  asked  that 
inspection  and  examination  schedules 
for  all  postage  evidencing  systems  be 
the  same  regardless  of  their  location. 

The  security  of  postage  evidencing 
systems  located  outside  the  country 
must  be  ensured.  The  Postal  Service 
reviewed  the  inspection  and 
examination  schedule  for  such  systems 
located,  and  deleted  the  requirement  for 
more  frequent  inspections  and 
examinations.  The  Postage  Evidencing 
System  Inspection  and  Examination 
Schedule  now  applies  to  all  systems, 
however,  stpecial  circumstances  may  be 
invoked  to  inspect  systems  placed 
outside  th?  country  on  a  more  frequent 
basis.         I 

5.  t'ser  Reiponsibilities 

(a)  One  commenter  noted  that  the 
requirements  for  deposit  of  mail  are 
confusing  and  suggested  that  the  Postal 
Service  refiove  all  barriers  for 
customersjto  deposit  mail.  The 
commentet-  noted  that  drop  shipment  of 
metered  mail  and  zone-rated  Priority 
and  Express  Mail  are  the  areas  of 
greatest  concern. 

The  Postal  Service  revised  the 
regulation  on  deposit  of  mail  to  clarifv 
the  requirements.  All  single-piece-rate 
metered  mail  may  be  deposited  in  any 
collection  box,  unless  specially  marked 
collection  boxes  are  provided.  All 
metered  Express  Mail  and  metered 
Priority  Mpil  can  now  be  deposited  in 
any  collection  box,  unless  specially 
marked  collection  boxes  are  provided  to 
increase  customer  convenience  in  using 
those  services. 

(b)  Two  commenters  questioned  the 
requirement  for  certain  users  of  PC 
Postage  systems  to  submit  a  mailpiece  to 
the  provider  for  quality  assurance 
evaluatioii  every  12  months.  One 
commenter  suggested  that  this 
requirement  should  be  a  Postal  Service 
responsibility  as  part  of  the  mail 
acceptance  process,  rather  than  a 
provider  responsibility.  The  other 
commenter  suggested  that  the 
requirement  be  waived  if  the  customer 
uses  a  printer  that  is  sold  or  specified 
by  the  provider. 

The  Postal  Service  carefully 
considered  this  requirement,  which  is 
limited  to  PC  Postage  systems  that  print 
indicia  with  a  printer  that  may  also  be 
used  for  nonpostal  applications.  The 
provider  approval  or  specification  of  the 
printer  used  does  not  give  the  system 
user  immunity  from  this  requirement 
The  Postal  Service  does  not  agree  that 


this  should  be  a  postal  responsibility 
and  makes  no  change  to  this 
requirement. 

(c)  One  commenter  questioned  the 
restriction  on  using  different  forms  of 
postage  evidencing  on  the  same 
mailpiece  since  it  could  inconvenience 
customers  who  have  more  than  one 
postage  evidencing  system. 

Different  forms  of  postage  evidencing 
are  handled  differenth  for  facing  and 
cancellation  during  mail  processing 
The  Postal  Ser\  ice  changed  this 
requirement  to  limit  it  to  letter-size, 
single-piece-rate  mail  pieces. 

6.  Resetting  and  Payment  Options 

(a)  One  c  ommenter  reqLiested  that  the 
details  of  the  Postage  Payment 
Agreement  be  included  in  the 
regulations.  We  changed  the  regulation 
to  require  use  of  an  approv«>d  postage 
payment  process,  rather  than  the  signing 
of  a  specific  agreement.  The  detailed 
requirements  for  the  postage  payment 
process  will  be  included  in  Title  39. 
Code  of  Federal  Regulations  (CFR)  part 
501,  Authorization  to  Manufacture  and 
Distribute  Postage  Meters,  with  other 
regulations  affecting  providers  of 
postage  evidencing  svstems.  The  Postal 
Service  will  publish  proposed  revisions 
to  this  part  to  include  policies  and 
regulations  pertaining  to  more  secure 
postage  evidencing  systems,  such  as 
those  that  use  a  PSD.  those  that  generate 
IBI.  and  PC  Postage,  in  a  future  issue  of 
the  Federal  Register 

(bj  One  commenter  requested  that  the 
on-site  meter  serv  ice  program  be 
available  at  any  provider's  office  rather 
than  just  branch  offices  to  ensure 
coverage  under  the  program  for  direct 
distribution  renters 

The  Postal  Servit:e  agrees  with  the 
commenter  and  changed  the  regulation 
in  response  to  this  comment. 

(c)  Commenters  requested  changes  to 
the  payment  options  for  postage 
evidencing  systems,  for  example 
extending  the  use  of  credit  cards  to 
systems  other  than  PC  Postage  and 
allowing  the  use  of  checks  as  payment 
for  postage  on  PC  Ptjstage  svstems. 

Tne  Postal  Service  carefullv 
considered  the  use  of  different  pavment 
options  for  postage  ev  idenring  systems 
and  does  not  agree  that  these  should  be 
(hanged  at  this  time.  We  made  no 
change  to  the  regulation. 

(d)  In  response  to  the  requirement  that 
the  provider  document  each  reset 
transaction  for  the  user  unless  the 
provider  gives  the  user  a  monthly 
statement  documenting  all  transactions 
and  the  balance  after  each  transaction, 
one  commenter  suggested  that  the 
provider  could  give  the  customer  the 
option  of  whether  or  not  to  receive  this 
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monthly  statement.  The  commenter 
noted  that  there  are  multiple  options  for 
providing  statements,  including  offering 
the  customer  the  option  not  to  receive 
one. 

The  regulation  does  not  specify  the 
method  used  to  provide  the 
documentation.  The  Postal  Service 
makes  no  change  to  this  requirement. 

7.  Withdrawal  and  Return  of  Postage 
Evidencing  Systems 

(a)  One  provider  asked  that  instead  of 
requiring  that  a  defective  postage 
evidencing  system  or  PSD  be  retrieved 
by  the  provider  within  3  days,  that  the 
regulation  state  that  the  retrieval  process 
begin  within  that  time. 

The  Postal  Ser\'ice  changed  the 
regulation  to  require  that  the  provider 
begin  the  retrieval  process  for  a 
defective  postage  evidencing  systems  or 
PSD  within  2  days  of  notification  by  the 
licensee. 

(b)  One  commenter  noted  that  with 
prior  Postal  .Service  approval,  the 
provider  procedures  for  check  out  and 
withdrawal  of  a  manually  reset  meter 
may  var>'  from  those  in  the  proposed 
regulation. 

The  Postal  Ser\'ice  reviewed  the 
current  procedures  and  changed  the 
regulation  since  the  provider  may  also 
check  out  a  specifically  designated 
meter  model  from  ser\'ice  by  usirig  a 
Postal  Ser\ice-approved  process  to 
transfer  the  postage  remaining  on  the 
manually  reset  meter  directly  to  a 
remotely  reset  meter. 

(c)  One  commenter  asked  that  an 
option  be  added  to  allow  the  transfer  of 
unused  postage  in  a  remote  reset 
Generation  1  postage  meter  checked  out 
of  service  to  the  appropriate  meter 
resetting  account  after  Postal  Senice 
verification. 

The  Postal  Service  changed  the 
regulation  by  adding  this  option  to 
reflect  current  practice. 

(d)  One  commenter  questioned  the 
requirement  that  postage  evidencing 
systems  or  PSDs  that  are  returned  must 
be  shipped  by  Priority  Mail  unless  the 
Postal  Ser\ice  gives  written  permission 
to  ship  at  another  rate  or  special  ser\'ice. 
The  commenter  noted  that  the  Postal 
Service  should  not  require  use  of  a 
Postal  Service  product  when  there  are 
equivalent  or  better  products  offered  bv 
the  private  sector  that  provide  for 
equivalent  or  better  tracking  and  tracing 
capabilities. 

The  Postal  Service  revised  the 
regulation  by  requiring  the  use  of 
Priority  Mail  with  Delivery 
Confirmation  to  return  postage 
evidencing  systems  or  PSDs  to  the 
provider  w  hen  the  unit  is  withdrawn 
from  service,  unless  the  Postal  Service 


gives  written  permission  to  ship  by 
another  means  or  service. 

8.  Regulations  on  the  Provider 

There  were  several  requests  for 
clarification  of  the  regulations  affecting 
providers  and  their  relationship  with 
the  Postal  Service. 

The  Domestic  Mail  Manual  (DMM) 
regulates  customer  use  of  postal 
services.  Regulations  affecting  providers 
of  postage  evidencing  systems  are  found 
in  Title  39,  Code  of  Federal  Regulations 
(CFR)  part  501.  Authorization  to 
Manufacture  and  Distribute  Postage 
Meters.  The  Postal  Ser\'ice  will  publish 
proposed  revisions  to  this  part  to 
include  policies  and  regulations 
pertaining  to  more  secure  postage 
evidencing  systems,  such  as  those  that 
use  a  PSD,  those  that  generate  IBI.  and 
PC  Postage,  in  a  future  issue  of  the 
Federal  Register. 

Discussion  of  Other  Changes 

1.  We  added  a  statement  that  indicia 
are  also  called  "meter  stamps"  or 
■'metered  postage." 

2.  We  limited  check  in  and  check  out 
of  remote  reset  meters  to  the  licensing 
post  office,  unless  the  on-site  meter 
program  is  used. 

3.  We  added  a  requirement  that  matter 
other  than  postage  or  postal  markings 
printed  by  postage  evidencing  systems 
must  not  emulate  valid  indicia.  This 
requirement  applies  to  both  letterpress 
and  digital  indicia. 

4.  We  made  minor  editorial  changes. 

List  of  Subjects  in  39  CFR  Part  1 1 1 

Administrative  practice  and 
procedure.  Postal  Service. 

For  reasons  stated  in  the  preamble, 
the  Postal  Service  is  amending  39  CFR 
part  1 1 1  as  follows: 

PART  111— [AMENDED] 

1 .  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  ,i  I  .S.C;.  .=i52(a);  ,^9  I'.S.C.  101. 
401.  4();i.  4(M.  .K)01-:n)ll.  :»201-.3219.  .340.3- 
3406.  3621,  3fi2H.  5001. 

2.  Revise  the  Domestic  Mail  Manual 

(DMM)  as  follows: 

Domestic  Mail  Manual  (DMM) 
P     Postage  and  Payment  Methods 
POOO     BasK  Information 

(Revise  the  title  and  text  of  P030  as 
follows:] 

P030    Postage  Meters  (Postage 
Evidencing  Systemsl 

Summary:  P030  describes  the  use  and 
regulations  for  postage  meters  (postage 


evidencing  systems)  to  prepare  metered 
mail. 

1.0     BASIC  INFORMATION 

11      Defmiti(jn 

Postage  evidencing  systems  are  secure 
postage  metering  systems  that  generate 
indicia  imprinted  on  or  affixed  to  a 
mailpiece  to  evidence  prepayment  of 
postage.  The  USPS  regulates  these 
systems  and  their  use  to  protect  postal 
revenue.  Only  USPS-authorized 
manufacturers  or  product  service 
providers  ("providers")  may  design, 
produce,  and  distribute  the  systems. 
Misuse  of  a  postage  evidencing  system 
to  avoid  payment  of  postage  is 
punishable  by  law.  The  major 
components  of  a  postage  evidencing 
system  are: 

a.  Funds  registers  and  accounting 
functions  to  store  and  maintain  postal 
financial  data.  Two  funds  registers  are 
required: 

('[)  The  descending  register  that 
records  the  postage  value  remaining  in 
the  postage  evidencing  system. 

(2)  The  ascending  register  that 
increases  as  postage  is  printed.  This 
register  records  the  total  value  of  all 
postage  printed  during  the  life  of  the 
postage  evidencing  system  unless  it  is 
reset  to  zero  by  the  provider  during 
servicing  between  customers  or  w hen  it 
reaches  its  maximum  limit. 

b.  Indicia  generated  by  the  system  ty 
show  evidence  of  postage  prepayment 
on  the  mailpiece.  Indicia  are  also  called 
"meter  stamps  "  or  "metered  postage." 

c.  USPS  and  provider  infrastructure/ii 
support  user  licensing  and  customer 
information,  ensure  proper  pavment  for 
postage,  set  and  reset  the  system  with 
postage  value  and  provide  for  inventorv* 
management.  Provider  and  USPS 
interface  to  accomplish  these  functions. 

1.2     Types 

Generation  1  postage  evidencing 
systems  use  industrv-standard 
electronic  components  for  managing  the 
registers  and  accounting  for  postal 
funds.  Generation  2  postage  evidencing 
systems  use  a  U.SPS-approved  electronic 
component  called  a  "Postal  Security 
Device  ("PSD  ")  for  managing  the 
registers  and  accounting  for  postal 
funds.  All  PSDs  must  meet  USPS 
performance  criteria  and  must  have  a 
self-disabling  feature  that  prohibits  the 
printing  of  postage  when  specific 
programmed  requirements  are  not  met. 
For  all  Generation  2  postage  evidencing 
systems  the  provider  and  USPS 
infrastructure  must  interface  to  support 
licensing  and  customer  information, 
ensure  proper  payment  for  postage,  and 
provide  for  inventory  management.  The 
systienis  are  categorized  as  follows: 


56438         Federal  Register /Vol.  66.  No.  217 'Thursday.  November  8.  2001 /Rules  and  Regulations 


a.  Traditional  postage  meter-a 

(it-neration  1  postage  e\'idencing  system: 

i  11  The  industrv-standard  electronic: 
i-nniponents  used  fur  mcinai;ing  registers 
and  accounting  for  postal  funds  may  or 
may  not  include  a  self-disabling  feature 
that  prohibits  the  printing  of  postage 
when  spec;ific:  pr()i:;rammed 
requirements  are  not  met 

(2)  Indicia  are  printed  either  by  a 
letterpress  or  digital  printing  process. 
Letterpress  indicia  are  generated  by  the 
impart  of  a  hard,  inked  printing  die  on 
the  print  surface.  Digital  indicia  are 
generated  electronically  and  produced 
on  the  print  surface  by  a  nonimpact 
tec  hnnlogw  '.uch  as  an  ink  jet.  thermal, 
or  laser  printing  process. 

\.i}  The  provider  and  USPS 
infrastructure  systems  for  all  Generation 
1  postage  evidencing  systems  interface 
to  support  licensing  and  customer 
information  and  to  provide  for 
in\entor\  management.  Generation  1 
postage  meters  can  be  either  manually 
reset  (the  mt'ter  must  be  physically 
taken  to  the  USPS  for  resetting)  or 
remotely  reset.  Remotely  reset  meters 
are  replacing  manually  reset  meters  in 
accordance  with  a  phased  USPS 
retirement  plan  The  USPS 
infrastructure  currentlv  supports 
p.i\nient  for  postage  f(jr  all  Generation 
1  postage  ev  idencing  svstems,  both 
manuallv  reset  and  remotely  reset.  The 
provider  infrastructure  supports 
pa\  inent  for  postage  for  remotelv  reset 
meters  but  does  not  support  payment  for 
postage  for  manualK'  reset  meters. 

b.  PSD  Meter-a  Generation  2  postage 
evidencing  svstem: 

(DA  PSD  \1eter  must  use  a  USPS- 
approved  PSD 

(2)  The  indicia  generated  by  a  PSD 
Meter  must  he  digital  indicia  approved 
bv  the  USPS, 

(.5)  A  PSD  Meter  must  bt'  reset  using 
an  electronic  f:onnec:tion  between  the 
provider's  postage  resetting  system  and 
the  postal  registers  in  the  PSD. 

c.  Information-Based  Indicia  (IBI) 
Meter-a  Generation  2  postage 
e\idencing  svstem 

(1)  An  IBI  Meter  must  use  a  USPS- 
approved  PSD 

12)  An  IBI  Meter  must  generate 
information-based  indicia  (IBI).  IBI  are 
digital  indicia  that  include  human- 
readable  information  and  a  USPS- 
approved  two-dimensional  bare  ode  or 
other  USPS-approved  symbology.  with  a 
digital  signature  and  other  required  data 
fields. 

(3)  An  IBI  Meter  must  be  reset  with  an 
electronic;  connection  between  the 
provider's  postage  resetting  svstem  and 
the  postal  registers  in  the  PSD 

d  PG  Postage  (TM)  svstem-a 
Generation  2  postage  evidencing  system: 


(1)  A  PC  Postage  system  must  use  a 
USPS-approved  electronic  PSD. 

(2)  The  indicia  generated  by  a  PC 
Postage  system  must  be  IBI. 

(3)  A  PC  Postage  system  must  be  reset 
with  postage  value  using  a  personal 
computer  to  establish  an  electronic 
connection  between  the  provider's 
postage  resetting  system  and  the  postal 
registers  in  the  PSD.  The  user  must 
employ  a  personal  computer  to  access 
critical  infrastructure  functions. 

1.3  .Authorized  Providers 

Postage  evidencing  systems  are 
available  only  from  authorized 
providers.  All  postage  evidencing 
systems  and  PSDs  remain  the  property 
of  the  USPS  authorized  provider  and  are 
available  only  through  a  lease  or  rental 
agreement  with  the  provider  or  its 
authorized  agent.  The  USPS  holds 
providers  responsible  for  the  control, 
secure  operation,  distribution, 
maintenance,  inspection,  and 
replacement  of  postage  evidencing 
systems  and  PSDs  throughout  their 
entire  life  cycle.  The  provider  is  also 
responsible  for  the  secure  disposal  or 
destruction  of  postage  evidencing 
systems  and  PSDs  at  the  end  of  their 
useful  life.  The  following  providers  are 
authorized: 
Ascom  Hasler  Mailing  Systems  Inc.  19 

Forest  Pkwy.  Shelton  CT  06484-6140, 

800-243-6275,  v\'ww.ascom-usa.com 
Francotyp-Postalia  Inc,  140  N  Mitchell 

Ct.  Ste  200,  Addison  IL  60101-5629. 

800-341—6052.  v\'ww.fp-usa.com 
Neopost  30955  Huntwood  Ave, 

Hay  ward  CA  94544-7084.  800-624- 

7892.  m^1y. neopostinc.com 
Pitney  Bowes  Inc,  1  Elmcroft  Rd, 

Stamford  CT  06926-0700.  800-322- 

8000,  i\TiM-. pitneybowes.com 
PSI  Svsteras  Envelope  Manager 

Software.  247  High  St.  Palo  Alto  CA 

94301-1041,  800-576-3279  xl40, 

wvvTv.  en  vmgr.  com 
Stamps.Com,  3420  Ocean  Park  Blvd.  Ste 

1040,  Santa  Monica  CA  90405-3035. 

wwys,-. stajnps.com 

1.4  Licensee 

The  licensee  of  a  postage  evidencing 
system  is  the  person  or  entity 
authorized  by  the  USPS  to  lease  or  rent 
a  system.  The  licensee  cannot  own  a 
postage  evidencing  system  or  PSD  and 
inav  possess  a  postage  evidencing 
system  onlv  under  a  valid  lease  or  rental 
agreement  with  an  approved  provider  or 
its  agent.  The  licensee  is  responsible  for 
the  control,  maintenance,  and  use  of  the 
postage  evidencing  system  in 
accordance  with  USPS  regulations.  The 
base  or  host  component  of  the  mailing 
equipment  that  supports  the  postage 
evidencing  system  or  PSD  may  be  sold. 


leased,  or  rented  at  the  discretion  of  the 
provider  and  the  customer,  in 
accordance  with  the  product  approval 
as  granted  by  the  USPS, 

1.5  Possession  of  a  Postage  Evidencing 
System 

No  person  or  entitv  other  than  an 
authorized  provider,  its  authorized 
agent,  the  USPS,  or  a  licensee  may  have 
a  postage  evidencing  svstem  or  PSD  in 
their  possession.  .Any  person  or  entity 
must  immediately  surrender  a  postage 
evidencing  system  or  PSD  to  the 
provider,  the  provider's  agent  or  to  the 
USPS  upon  termination  of  a  lease  or 
rental  agreement, 

1.6  Use  of  a  Postage  Evidencing 
System 

No  person  or  entity  other  than  an 
authorized  provider  mav  use  a  postage 
evidencing  system  until  the  provider 
initializes  the  s\stem  or.  where 
applicable,  the  USPS  sets  and  seals  the 
system,  performs  the  rec}uired 
validations,  and  checks  the  system  into 
service.  Once  the  postage  evidencing 
system  is  properly  in  service,  it  may  be 
used  by  the  licensee  or  others 
authorized  by  the  licensee.  The  licensee 
is  responsible  for  control  and  use  of  the 
system. 

1.7  Classes  of  Mail 

Postage  may  be  paid  by  imprinting  or 
affixing  indicia  generated  bv  a  USPS- 
apprcjved  postage  evidencing  system  on 
any  class  of  mail  except  Periodicals. 
Such  mail  is  called  "metered  mail"  and 
is  entitled  to  all  privileges  and  subject 
to  all  conditions  applying  to  the  various 
classes  of  mail. 

2.0  LIGENSLNG 

2.1  Procedures 

To  possess  and  use  a  postage 
evidencing  system,  the  user  must  apply 
for  and  be  granted  a  license  by  the 
USPS.  A  single  license  allows  the 
licensee  to  use  multiple  postage 
evidencing  systems  for  metered  mail 
deposited  in  the  licensing  post  office  in 
accordance  with  11.0  A  postage 
evidencing  system  can  be  licensed  to 
only  one  post  office  The  user  must 
submit  a  separate  application,  be 
granted  a  separate  license  authorization, 
and  have  a  separate  postage  evidencing 
system  for  each  licensing  post  office 
where  the  user  intends  to  deposit  mail. 
The  procedures  are  as  follows: 

a.  The  applicant  submits  to  the 
provider  all  data  required  for  the 
license,  including  the  city  name,  state 
and  ZIP  Code  of  the  licensing  post  office 
where  the  user  intends  to  deposit  the 
metered  mail. 
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b.  The  provider  submits  the  required 
information  to  the  USPS  electronicallv. 

c.  The  USPS  notifies  the  provider 
after  granting  the  license. 

d.  The  USPS  can  cancel  the  licensee's 
authorization  to  rent  or  lease  postage 
evidencing  systems  if  an  active  system 
is  not  associated  with  the  license  for  60 
days  or  more.  The  customer  must 
reapply  for  a  license  to  resume  the  use 
of  a  postage  evidencing  system. 
Exceptions  may  be  granted  to  seasonal 
users. 

2.2  Licensee's  .\greement 

By  applying  for  a  USPS  license  to  rent 
or  lease  a  postage  evidencing  system, 
the  applicant  agrees  that  the  license  may 
be  revoked  immediately  and  the 
provider  notified  by  the  USPS  to 
withdraw  the  postage  evidencing  system 
from  serxice  for  the  following  reasons: 

a.  The  postage  evidencing  system  is 
used  in  any  fraudulent  or  unlawful 
scheme  or  enterprise. 

b.  The  postage  evidencing  system  is 
not  used  for  12  consecutive  months. 

c.  The  licensee  fails  to  exercise 
sufficient  control  of  the  postage 
evidencing  system  or  PSD  or  fails  to 
comply  with  the  regulations  for  its  care 
or  use. 

d.  The  licensee  fails  to  abide  by  the 
terms  and  conditions  of  the  authorized 
provider's  lease  or  rental  agreement. 

e.  The  postage  evidencing  system  or 
PSD  is  taken  or  used  outside  the  United 
States,  its  territories  or  possessions, 
except  as  specific  ally  authorized  under 
these  regulations  by  the  manager  of 
Postage  'Technology  Management.  USPS 
Headquarters. 

f  Mail  is  deposited  at  other  than  the 
licensing  post  office  (except  as 
permitted  under  11.0). 

2.3  Refusal  to  License  a  I  ser 

The  USPS  notifies  both  the  applicant 
and  the  provider  in  writing  when 
authorization  for  a  license  is  refused. 
.■\nv  applicant  refused  authorization 
may  appeal  the  decision  under  2.5.  The 
USPS  may  refuse  authorization  for  a 
license  for  the  following  reasons: 

a.  The  applicant  submitted  false 
information  on  the  license  application. 

b.  The  applicant  violated  any 
regulation  regarding  the  care  or  use  of 
a  PSD.  postage  evidencing  system,  or 
the  indicia  generated  by  a  system  that 
resulted  in  the  revocation  of  the 
applicant's  postage  meter  or  postage 
evidencing  system  license  within  5 
years  before  the  date  the  applicant 
submits  the  application. 


c.  There  is  sufficient  reason  to  believe 
that  the  applicant  will  use  the  postage 
evidencing  system  or  PSD  in  violation 
of  USPS  regulations. 

2.4  Revocation  of  a  License 

The  USPS  can  revoke  the  user's 
license  when  the  user  does  not  fulfdl 
the  responsibilities  for  the  care  and  use 
of  a  PSD.  postage  evidencing  system,  or 
the  indicia  generated  by  a  system.  The 
USPS  notifies  the  licensee's  providers) 
of  the  revocation  so  that  the  provider(s) 
can  notif\'  the  licensee,  cancel  the  lease 
or  rental  agreement(s).  and  withdraw  all 
postage  evidencing  systems  from 
ser\ice.  The  notification  is  sent  by 
certified  mail.  Revocation  takes  effect  10 
calendar  days  after  the  licensee  receives 
the  revocation  notice  unless,  within  that 
time,  the  licensee  appeals  the  decision 
under  2.5.  A  license  is  subject  to 
revocation  for  the  reasons  listed  in  2.2. 
or  if  there  is  probable  cause  to  believe 
that  it  is  to  be  used  in  violation  of  USPS 
regulations. 

2.5  Appeal  Process 

An  applicant  who  is  refused  a  license, 
or  a  licensee  whose  license  is  revoked, 
may  file  a  written  appeal  with  the 
manager  of  Postage  Technology 
Management.  USPS  Headquarters  (see 
G043).  within  10  calendar  days  after 
receiving  notification  of  the  decision. 

3.0  LICENSED  USER'S 

RESPONSIBILITIES 

3.1  Signed  Lease  or  Rental  .Agreement 
With  Financ  iai  .Agreement  for  Resetting 

The  licensee  must  enter  into  a  lease 
or  rental  agreement  with  the  provider 
that  includes  provisions  for  resetting  the 
postage  evidencing  system  with  postage 
and  an  authorized  postage  payment 
process  under  which  the  licensee  agrees 
to  make  payment  for  postage  using  a 
payment  method  approved  by  the  USPS. 
The  USPS  is  not  a  party  to  the  lease  or 
rental  agreement  but  use  of  a  postage 
evidencing  system  is  subject  to  the 
regulations  of  the  USPS  and  the  terms 
and  conditions  of  the  lease  or  rental 
agreement  and  the  payment  process. 

3.2  Custody 

A  postage  evidencing  system  or  PSD 
that  is  in  the  possession  or  custody  of 
a  licensee  must  remain  in  that  user's 
custody  until  it  is  returned  to  the 
authorized  provider,  to  its  authorized 
agent,  or  to  the  USPS,  or  is  seized  by  the 
U.S.  Postal  Inspection  Service  for 
violation  of  Federal  law 


3.3  Update  Licensee  Information 

The  lK:ensee  must  update  required 
license  application  information  with  the 
provider  whenever  there  is  any  change 
in  the  licensee's  name,  address, 
telephone  number,  licensing  post  office, 
location  of  the  postage  evidencing 
system,  or  location  of  the  PSD.  The 
USPS  will  update  the  license 
information  based  on  the  receipt  of 
updated  information  submitted  by  the 
provider. 

3.4  Relocation  of  Licensee 

When  a  licensee  notifies  the  provider 
of  a  change  of  the  licensing  post  office 
in  accordance  with  3.3.  the  provider 
will  perform  the  appropriate  accounting 
functions  to  withdraw  the  postage 
evidencing  system  from  sendee  at  the 
original  licensing  post  office  and  install 
it  and  then  reauthorize  it  for  use  at  the 
new  licensing  post  office,  or  issue 
another  postage  evidencing  system  for 
use  at  the  new  location. 

3.5  Required  Resetting 

All  postage  evidencing  systems  must 
be  reset  at  least  once  even*  3  months.  A 
zero  value  reset  will  meet  this 
requirement 

3.6  Transaction  Files 

Some  postage  evidencing  systems 
generate  records  of  transactions  relating 
to  indicia  creation,  funds  transfer 
(including  postage  value  downloads), 
and  system  or  PSD  audits  For  postage 
evidencing  systems  that  do  not  maintain 
automated  transaction  records,  licensees 
are  encouraged  to  maintain  their  own 
records  of  the  readings  of  the  ascending 
and  descending  registers  for  each  day  of 
operation.  Transaction  records  are 
important  in  the  validation  of  requests 
for  refunds  in  the  case  of  system 
malfunction 

3.7  Inspection  and  Examination 

The  licensae  must,  upon  request, 
make  immediately  available  for 
examination  and  audit  by  the  provider 
or  by  the  USPS  any  postage  evidencing 
system  or  PSD  in  the  licensee's 
possession  and  any  corresponding 
transaction  records.  The  USPS  can 
perform  physical  or  remote  examination 
of  any  postage  evidencing  system  or 
PSD.  The  licensee  must  meet  the 
requirements  for  provider  inspections 
and  USPS  examinations.  All  postage 
evidencing  systems  are  inspected  in 
accordance  with  the  Postage  Eiidencing 
Systems  Inspection  and  Examination 
Schedule  below. 
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Postage  Evidencing  Systems  Inspection  and  Examination  Schedule 


Security 
level 


Postage  evidencing  system 


1 Manually  reset  postage  meter  E  very  6  monftis 


2 Remote  reset  postage  meter  witti  letter- 
press or  digital  indicia,  but  wittiout  selt- 
disabling  feature. 

3 Remote  reset  meter  witti  letterpress  indi- 

-    I      cia  and  self-disabling  feature 

4 I  Remote  reset  postage  meter  with  digital 

indicia  and  self-disabimg  feature 

5 ;...  '  PSD  Meter,  IBI  Meter,  or  a  PC  Postage 

j      system. 


Provider  inspection 


USPS  examination  requirements 


^fiually  or  every  6  monttis  when  there  is 
no  setting  activity  in  6  months. 

^ery  2  years  or  every  6  months  when 
there  is  no  setting  activity  in  6  months 

dvery  2  years  or  enhanced  inspection 
process  when  approved  by  USPS. 

Inspections  in  special  circumstances  


i.R     Quality  .Assurani  e 

Some  PC  Postage  systems  print 
indicia  with  a  printer  that  may  also  be 
used  for  nonpostdl  applications.  Users 
nf  such  systems  must  forward  a 
mailpiece  bearing  an  indicium 
produced  by  the  postage  evidencing 
system  and  as.sociated  printer  to  the 
provider  for  quality  assurance 
•evaluation.  The  licensee  must  forward  a 
quality  assurance  mailpiece  to  the 
provider  when  the  system  is  installed, 
when  there  is  a  change  to  the  printer 
connected  to  the  system,  and  at  least 
once  every  12  months  thereafter,  in 
accordance  with  provider  directions. 

3.9  Labels  With  fraud  Warning  and 
Serial  \umb*'r 

The  licensee  must  ensure  that  the 
fraud  warning  label  placed  by  the 
provider  on  the  postage  evidencing 
system  or  its  housing  is  not  removed  or 
destroyed  while  the  postage  evidencing 
system  is  in  the  licensee's  possession. 
The  fraud  warning  contains  basic 
reminders  on  leasing  or  rental  and  use 
of  the  postage  evidencing  system, 
warnings  against  system  tampering  or 
misuse  resulting  in  nonpayment  of 
postage  owed,  and  the  penalties  for  such 
system  misuse.  The  USPS  does  not 
authorize  postage  evidencing  systems 
fur  use  without  this  fraud  warning. 
When  the  postage  evidencing  system 
has  a  serial  number  or  barcode 
equivalent  on  the  system  housing,  the 
user  must  ensure  that  neither  the  serial 
number  nor  the  barcode  is  removed  or 
destroyed  while  the  postage  evidencing 
system  is  in  the  licensee's  possession. 

3.10  Custody  of  Suspect  Postage 
Evidencing  Systems  or  PSDs 

The  L  SPS  may  conduct 
unannounced,  on-site  examinations  of 
postage  evidencing  systems  or  PSDs 
reasonably  suspected  of  being 
manipulated  or  defective.  A  postal 
inspector  may  immediately  withdraw  a 
suspect  postage  evidencing  system  or 


Must  bring  to  post  office  for  examination 

when  not  reset  within  3  months 
Examinations  in  special  circumstances. 


Examinations  in  special  circumstances. 
Examinations  in  special  circumstances 
Examinations  in  special  circumstances. 


PSD  from  service  for  physical  and/or 
laboratory  examination.  The  inspector 
withdrawing  a  suspect  postage 
evidencing  system  or  PSD  issues  the 
licensee  a  written  acknowledgement  of 
receipt  of  the  item;  forwards  a  copy  to 
the  provider;  and,  if  appropriate,  assists 
in  obtaining  a  replacement  postage 
evidencing  system  or  PSD.  Unless  there 
is  reason  fo  believe  that  the  postage 
evidencing  system  or  PSD  is 
fraudulenltly  set  with  postage,  existing 
postage  iQ  the  postage  evidencing 
system  oriPSD  is  refunded  to  the 
licensee.  In  accordance  with  established 
refund  procedures,  when  it  is 
withdrawn  from  service. 

3.1 1  Deff<  five  Postage  Evidencing 
System  or  PSD 

A  defective  postage  evidencing 
system  oriPSD  is  one  that  is. inoperable 
or  inaccutately  reflects  its  proper  status. 
A  faulty  postage  evidencing  system  or 
PSD  may  not  be  used  under  any 
circumstance.  The  procedures  for 
dealing  with  a  defective  system  are  as 
follows: 

a.  The  licensee  must  immediately 
report  anj*  defective  postage  evidencing 
system  or  PSD  to  the  provider. 

b.  The  provider  must  begin  the 
retrieval  process  for  any  defective 
postage  evidencing  system  or  PSD 
within  2  business  days  of  notification  by 
the  licensee. 

c.  The  provider  may  supply  the 
licensee  with  a  replacement  postage 
evidencing  system  or  PSD  unless  there 
is  a  reasonable  basis  for  suspecting 
actual  or  attempted  tampering. 

d.  The  provider  may  not  authorize  or 
issue  a  refund  for  monies  remaining  on 
the  faulty  postage  evidencing  system  or 
PSD  until  the  faulty  system  is  in  the 
possession  of  the  provider  and  has  been 
carefullv  inspected. 

3.12  Missing  Postage  Evidencing 
Systems  or  PSDs 

The  licensee  must  immediately  report 
to  the  provider  the  loss  or  theft  of  any 


postage  evidencing  system  or  PSD  or  the 
recover}'  of  any  missing  postage 
evidencing  system  or  PSD.  The  report 
must  include  the  system  identification 
number  and  the  date,  location,  and 
details  of  the  loss,  theft,  or  recover^'.  In 
the  case  of  suspected  theft,  the  licensee 
must  submit  a  copy  of  the  police  report 
to  the  provider  upon  request.  The 
provider  will  report  all  details  of  the 
incident  to  the  manager  of  Postage 
Technology  Management,  USPS 
Headquarters,  in  accordance  with 
established  procedure'; 

3.13  Returning  a  Postage  Evidencing 
System  or  PSD 

A  licensee  in  possession  of  a  faulty  or 
retired  postage  evidencing  system  or 
PSD.  or  a  licensed  user  who  no  longer 
plans  to  keep  a  postage  evidencing 

system  or  PSD  in  their  possession  for 
any  reason,  must  return  it  within  3 
business  days  to  the  provider  to  be 
withdrawn  from  service.  Postage 
evidencing  systems  and  PSDs  must  be 
shipped  by  Priority  Mail  with  Delivery 
Confirmatinn  unless  the  manager  of 
Postage  Technology  Management.  USPS 
Headquarters,  gives  written  permission 
to  ship  bv  another  means  nr  ser\'ire. 

3.14  .\pproval  for  Use  of  Postage 
Evidencing  Systems  at  .Military  Post 
Offices 

.\  person  authorized  by  the 
Department  of  Defense  to  use  the 
services  of  an  overseas  military  post 
office,  such  as  an  .^PO  or  FPO.  can  use 
a  USPS-approved  postage  evidencing 
system.  For  such  users,  the  APO  or  FPC) 
will  be  designated  as  the  lu  ensing  post 
office  on  their  user  license.  These  users 
must  deposit  the  mail  prepared  with 
their  svstem  at  the  licensing  post  office. 
All  USPS  policies  anfl  regulations 
regarding  postage  evidencing  systems 
appiv. 
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3.15     Approval  for  I  se  of  Postage 
Evidencing  Systems  Outside  the  I  nitcd 
States 

The  manager  of  Postage  Technology 
Management.  USPS  Headquarters  (see 
G043).  must  give  approval  to  the 
provider  before  the  provider  mav  place 
a  postage  evidencing  system  with  a 
licensee  who  plans  to  use  the  system 
outside  the  customs  territor>'  of  the 
United  States  to  print  evidence  of  U.S. 
postage.  The  procedures  and  conditions 
are  as  follows: 

a.  Licensees  must  maintain  a 
permanent,  established  business  address 
in  the  United  States. 

b.  Postage  evidencing  systems  used  in 
foreign  locations  may  be  leased  or 
rented  only  from  those  providers  who 
have  an  authorized  dealer  or 
representative  in  the  countr\'  where  the 
postage  evidencing  system  is  to  be 
located.  The  only  exception  is  for  those 
PC  Postage  systems  for  which  the  PSD 
remains  in  the  custody  and  possession 
of  the  provider  rather  than  the  licensee. 

c.  Licensees  are  subject  to  all  USPS 
regulations  and  U.S.  statutes  pertaining 
to  mail,  mail  fraud,  and  misuse  of 
postage  evidencing  systems. 

d.  All  postage  evidencing  systems 
authorized  by  the  USPS  for  use  in 
foreign  locations  must  have'enhanced 
security  features  that  include  remote 
reset  and  a  self-disabling  feature  that 
prevents  printing  of  postage  when 
specific  programmed  requirements  are 
not  met.  Only  those  systems  specifically 
approved  in  writing  by  the  manager  of 
Postage  Technology  Management.  USPS 
Headquarters,  may  be  used  outside  the 
customs  territory'  of  the  United  States. 

e.  Potential  users  must  submit  to  the 
provider  all  data  required  for  a  license 
to  lease  or  rent  postage  evidencing 
systems  outside  the  countr>'.  The 
provider  will  annotate  the  application  to 
state  that  it  is  for  the  foreign  use  of  a 
U.S.  postage  evidencing  system  and 
show  where  the  system  is  to  be  located. 
The  provider  must  submit  the 
application  to  the  manager  of  Postage 
Technolog\-  Management.  USPS 
Headquarters,  for  review  and  approval. 
Once  an  application  is  approved  and  the 
license  authorized.  Postage  Technology 
Management  will  designate  the 
licensing  post  office  and  notify  the 
provider  and  the  licensee.  The  license 
can  be  used  for  multiple  postage 
evidencing  systems  as  long  as  thev  all 
belong  to  the  same  licensed  user  and  are 
licensed  at  the  same  licensing  post 
office.  Mailers  who  already  have  a  USPS 
license  to  lease  or  rent  postage 
evidencing  systems  must  apply 
separately  to  participate  in  this  program. 


f.  The  provider  selected  by  the 
licensee  must  agree  in  writing  to  all 
terms  and  conditions  established  by  the 
USPS  pertaining  to  the  distribution  of 
U.S.  postage  evidencing  systems  outside 
of  the  United  States.  Once  the  postage 
evidencing  system  is  installed,  the 
provider  must  provide  the  information 
on  system  placement  directly  to  the 
manager  of  Postage  Technology 
Management,  USPS  Headquarters. 

g.  Mail  to  be  metered  must  be  metered 
with  U.S.  postage  and  must  be  entered 
at  the  licensing  post  office. 

h.  Postage  evidencing  systems  located 
outside  the  United  States  must  be 
remotely  reset  at  least  once  even,'  3 
months.  A  reset  for  zero  postage  satisfies 
this  requirement.  The  Postage 
Evidencing  System  Inspection  and 
Examination  Schedule  (3.7)  applies  to 
all  systems,  however  special 
circumstances  may  be  invoked  to 
inspect  systems  placed  outside  the 
country  on  a  more  frequent  basis. 
Failure  to  make  the  postage  evidencing 
system  available  for  inspection  may 
result  in  the  revocation  of  the  foreign 
use  license. 

3.16      \d(lress  .Management  Svstem 
CD-ROM 

For  postage  evidencing  systems 
designed  to  access  the  USPS  Address 
Management  System  (AMS)  CD-ROM. 
the  licensed  user  must  maintain  address 
quality  by  ensuring  the  CD-ROM  is 
updated  at  least  once  even'  6  months. 

4.0  MANUALLY  RESET 
GENER.ATION  1  POSTAGE  METERS 

4.1  Initial  Setting.  Check  In.  and 
Installation 

A  manually  reset  meter  may  be 
installed  only  as  a  replacement  to 
complete  the  current  lease  or  rental  term 
for  an  existing  meter  of  the  same  make 
and  model.  All  manually  reset  meters 
will  be  taken  out  of  senice  in  the  near 
future  and  replaced  by  remotely  reset 
meters  in  accordance  with  a  phased 
USPS  retirement  plan.  Before  delivering 
a  manually  reset  postage  meter  to  the 
licensee,  the  provider  must  present  the 
meter  and  a  completed  PS  Form  3601- 
C,  Postage  Meter  Activity  Report,  to  the 
licensing  post  office  to  have  the  meter 
set,  sealed  (if  applicable),  and  checked 
into  ser\'ice  by  the  post  office  where  it 
is  to  be  regularly  set  or  examined, 
unless  the  meter  is  ser\iced  through  the 
on-site  meter  ser\ice  program  described 
in  4.5.  The  installation  process  for 
manually  reset  meters  is  completed 
when  the  data  from  PS  Form  3601-C  is 
transmitted  to  the  appropriate  postal 
information  systems. 


4.2  Check  (Jut  and  Withdrawal 

When  a  manually  reset  meter  is 
withdrawn  from  a  user,  the  provider 
must  present  the  meter  and  a  completed 
PS  Form  3601-C  to  the  licensing  post 
office  to  have  the  meter  checked  out  of 
ser\'ice  by  the  post  office  where  it  was 
regularly  set  or  examined,  unless  the 
meter  was  serviced  through  the  on-site 
meter  service  program  described  in  4.5. . 
The  manager  of  Postage  Technology 
Management.  USPS  Headquarters,  mav 
allow  the  provider  to  check  out  a 
specifically  designated  manually  reset 
meter  model  from  service  without  USPS 
participation  when  the  provider  uses  a 
USPS-approved  process  to  transfer  the 
postage  remaining  on  the  meter  directly 
to  a  remotely  reset  meter.  The 
withdrawal  process  for  manually  reset 
meters  is  completed  when  the  data  from 
PS  Form  3601-C  is  transmitted  to  the 
appropriate  postal  information  systems. 

4.3  Location  of  Setting 

Except  under  4.5.  a  manually  reset 
meter  must  be  set  at  the  licensing  post 
office.  Alternative  meter  setting 
locations  are  no  longer  allowed.  A  meter 

may  no*  '>-^  ■—'  .it  a  contract  postal  unit. 

4.4  Pa\  ment  tor  Postage  Settings 

Payment  must  be  made  for  postage  at 
the  time  of  resetting.  Payment  may  be  in 
cash  or  by  check,  USPS-approved  debit 
card,  or  money  order.  Payment  is 
subject  to  USPS  standards  and 
procedures. 

4.5  On-Site  Meter  Service  Piu^rdin 

The  on-site  meter  service  program, 
where  available,  allows  qualified  LISPS 
employees  to  set  or  examine  manually 
reset  meters  and  check  them  into  or  out 
of  ser\ice  at  a  licensee's  place  of 
business  within  the  area  ser\'ed  by  the 
licensing  post  office,  or  at  a  facility  of 
the  provider  or  their  agent.  Only  the 
licensees  meters  participating  in  the  on- 
site  meter  service  program  may  be 
serviced  at  that  location.  A  fee  is 
charged  for  each  meter  set.  examined,  or 
checked  into  or  out  of  ser\'ice  at  a 
licensee's  place  of  business,  unless  a 
USPS  employee  qualified  to  serxice 
meters  is  regularly  assigned  to  that 
licensee's  location  for  other  postal 
administrative  duties.  The  licensee  must 
pay  applicable  postage  and  on-site 
meter  service  fees  in  R900  by  check  at 
the  time  of  the  meter  senice  for 
manually  reset  meters.  A  fee  is  charged 
for  each  meter  examined  or  checked 
into  or  out  of  sen  ice  at  a  facility  of  the 
provider  or  their  agent.  The  provider 
must  pay  applicable  postage  and  on-site 
meter  service  fees  in  R900  by  check  at 
the  time  of  the  meter  senice.  Fees  are 
charged  in  accordance  with  R900.14. 
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4.6  Postage  Transfer  or  Refund 

After  USPS  verification,  unused 
postage  in  a  manually  reset  meter 
checked  out  of  service  may  be 
transferred  to  another  of  the  licensee's 
meters  licensed  at  the  same  post  office, 
or  the  licensee  may  request  a  refund. 
Refunds  are  granted  in  accordance  with 
P014 

4.7  Postage  Adjustment  for  a  Faulty- 
Meter 

To  request  a  postage  adjustment  for  a 
faulty  manually  reset  meter,  the  licensee 
must  present  to  the  provider  the  meter 
and  the  licensee's  transaction  records,  if 
any.  After  examining  a  meter  to  be 
checked  out  of  service  for  apparent 
faulty  operation  affecting  the  ascending 
or  descending  registers,  the  provider 
must  report  the  malfunction  to  the 
manager  of  Postage  Technology 
Management,  I'SPS  Headquarters.  The 
report  must  contain  all  applicable  meter 
documentation  (including  the  setting 
history  and  transaction  records,  if  any) 
and  a  recommendation  about  the 
appropriate  postage  adjustment,  if  any. 
When  the  electronic  redundant  memory 
data,  as  examined  by  the  provider,  is 
inconclusive  with  respect  to  the 
appropriate  postage  adjustment,  the 
provider  must  include  an  analysis  of  the 
licensee's  recent  mailing  historv 
supporting  the  recommended  postage 
adjustment,  the  reason  for  the  memorv 
failure,  and  the  method  used  to 
determine  the  lost  register  values.  At  the 
same  time  the  report  is  made  to  the 
I'SFS.  the  provider  must  notify  the 
licensee  of  the  proposed  postage 
adjustment  A  licensee  mav  appeal  a 
postage  adjustment  to  the  manager  of 
Postage  Technology  Management,  USPS 
Headquarters  (see  G043).  within  60 
calendar  days  of  the  date  that  the 
provider  submitted  the  postage 
adjustment  recommendation  to  the 
USPS  and  notified  the  user. 

5.0  REMOTE  RESET  GENERATION  1 
POSTAGE  METERS 

5.1  Initial  Setting,  Check  in.  and 
Installation 

A  remote  reset  Generation  1  postage 
meter  is  checked  into  service  in  the 
presence  of  a  postal  employee  qualified 
to  check  in  postage  evidencing  systems. 
The  meter  is  checked  into  service  at  the 
licensing  post  office  unless  the  on-site 
meter  service  program  (see  5.6)  is  used 
The  provider  must  furnish  the  postal 
employee  with  the  meter  and  a 
completed  PS  Form  3601-C.  The  check 
in  process  for  a  remote  reset  Generation 
1  postage  meter  is  completed  when  the 
required  data  is  transmitted  to  the 
appropriate  postal  information  systems. 


and  may  be  completed  concurrently 
with  or  prior  to  installation  of  the  meter 
at  the  licensee's  location.  The  manager 
of  Postage  Technology  Management, 
USPS  Headquarters,  may  allow  the 
provider  to  check  in  a  specifically 
designated  meter  model  without  USPS 
participation  when  the  provider  uses  a 
USPS-approved  process  in  which  the 
information  to  complete  the  check  in 
process  is  captured  directly  from  the 
postage  evidencing  system.  The 
installation  process  for  these  meters  is 
completed  when  the  provider  transmits 
required  data  to  the  appropriate  postal 
information  systems. 

5.2  Check  Out  and  Withdrawal 

A  remote  reset  Generation  1  postage 
meter  is  checked  out  of  service  in  the 
presence  of  a  postal  employee  qualified 
to  check  out  postage  evidencing 
systems.  The  meter  is  checked  out  of 
service  at  the  licensing  post  office 
unless  the  on-site  meter  service  program 
(see  5.6)  is  used.  The  provider  must 
furnish  the  postal  employee  with  the 
meter  and  a  completed  PS  Form  3601- 
C.  The  check  out  process  for  a  remote 
reset  Generation  1  postage  meter  is 
completed  when  the  required  data  is 
transmitted  to  the  appropriate  postal 
information  systems  The  manager  of 
Postage  Technology  Management.  USPS 
Headquarters,  may  allow  the  provider  to 
check  out  a  specifically  designated 
meter  model  from  service  without  USPS 
participation  when  the  provider  uses  a 
USPS-approved  process  in  which  the 
information  to  complete  the  check  out 
process  is  captured  directly  from  the 
postage  evidencing  system.  In  this 
instance,  the  provider  must  examine  the 
meter  before  a  refund  can  be  issued  for 
the  postage  remaining  in  the  meter.  The 
withdrawal  process  for  remote  reset 
meters  is  completed  when  the  provider 
transmits  required  data  to  the 
appropriate  postal  information  systems. 

5.3  Location  uf  Setting 

A  remote  reset  Generation  1  postage 
meter  is  reset  telephonically  at  the 
location  of  the  meter 

5.4  Payment  for  Postage  Settings 

For  a  remote  reset  Generation  1 
postage  meter,  the  licensee  may  deposit 
funds  only  by  check,  electronic  funds, 
or  automated  clearinghouse  transfer,  in 
accordance  with  USPS  standards  and 
procedures. 

5.5  Resetting 

To  reset  a  remote  reset  Generation  1 
postage  meter,  the  following  conditions 
must  be  met: 

a.  The  licensee's  account  must  have 
sufficient  funds  to  cover  the  desired 


postage  increment,  or  the  provider  must 
have  agreed  to  advance  funds  to  the 
licensee. 

b.  The  licensee  must  give  the  provider 
identif\'ing  information  and  system 
audit  data  as  required  by  the  USPS  and 
in  accordance  with  the  provider's 
resetting  specifications.  Before 
completing  the  resetting,  the  provider 
must  verify  the  identifying  data, 
authenticate  the  user's  license,  conduct 
the  postage  evidencing  system  audit, 
and  ascertain  whether  the  user's 
account  contains  sufficient  funds  to 
cover  the  desired  postage  increment. 

c.  After  the  resetting  transaction  is 
completed,  the  provider  must  document 
the  transaction  for  the  licensee, 
including  the  balance  remaining  in  the 
licensee's  account,  unless  the  provider 
gives  the  user  a  monthly  statement 
documenting  all  transactions  for  the 
period  and  the  balance  after  each 
transaction. 

5.6  On-Site  Meter  Service  Program 

The  on-site  meter  service  program, 
where  available,  allows  qualified  USPS 
employees  to  check  remote  reset 
Generation  1  meters  into  or  out  of 
service  at  a  facility  of  the  provider  or 
their  agent.  Meters  to  be  serviced  are 
accompanied  by  PS  Form  3601-C.  A  fee 
is  charged  for  each  meter  examined  or 
checked  into  or  out  of  service  at  a 
facility  of  the  provider  or  their  agent. 
The  provider  must  pay  applicable 
postage  and  on-site  meter  service  fees  in 
R900  by  check  at  the  time  of  the  meter 
ser\'ice  for  remote  reset  Generation  1 
meters.  Fees  are  charged  in  accordance 
with  R900.14 

5.7  Postage  Transfer  or  Refund 

After  USPS  verification,  unused 
postage  in  a  remote  reset  Generation  1 
postage  meter  checked  out  of  service 
may  be  transferred  by  the  USPS  to 
another  of  the  licensee's  postage 
evidencing  systems  licensed  at  the  same 
post  office,  or  to  the  customer's  meter 
resetting  account,  or  the  licensee  may 
request  a  refund.  Refunds  for  unused 
postage  in  the  meter  and  for  any  unused 
balance  in  the  licensee's  account  are 
granted  in  accordance  with  P014. 

5.8  Postage  Adjustment  for  Faulty 
Meters 

To  request  a  postage  adjustment  for  a 
faulty  remote  reset  Generation  1  postage 
meter,  the  licensee  must  present  to  the 
provider  the  meter  and  the  licensee's 
transaction  records,  if  any.  After 
examining  a  meter  checked  out  of 
service  for  apparent  faulty  operation 
affecting  the  ascending  or  descending 
registers,  the  provider  must  report  the 
malfunction  to  the  manager  of  Postage 
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Technology  Management,  USPS 
Headquarters.  The  report  must  contain 
all  applicable  meter  documentation  and 
a  recommendation  regarding  the 
appropriate  postage  adjustment,  if  any. 
when  the  electronic  redundant  memory 
data,  as  examined  by  the  provider,  is 
inconclusive  as  to  the  need  for  a  postage 
adjustment,  the  provider  must  include 
an  analysis  of  the  licensees  recent 
mailing  history  supporting  the 
recommended  postage  adjustment,  the 
reason  for  the  memory  failure,  and  the 
method  used  to  determine  the  lost 
register  values.  At  the  same  time  the 
report  is  made  to  the  USPS,  the  provider 
must  notify  the  licensee  of  the  proposed 
postage  adjustment.  A  licensee  may 
appeal  a  postage  adjustment  to  the 
manager  of  Postage  Technology 
Management.  USPS  Headquarters  (see 
G043).  within  60  calendar  days  of  the 
date  that  the  provider  submitted  the 
postage  adjustment  recommendation  to 
the  USPS  and  notified  the  user. 

6.0  PSD  METERS  AND  IBl  METERS 

6.1  Initialization,  Authorization, 
Check  In  and  Installation 

All  PSD  Meters  and  IBl  Meters  use  a 
PSD  to  maintain  pcjstal  registers  and 
authorize  the  printing  of  evidence  of 
postage.  Before  the  licensee  can  print 
evidence  of  postage,  these  postage 
evidencing  systems  must  be  initialized 
and  authorized  by  the  provider.  The 
initialization  process  installs  PSD- 
specific  information  that  does  not 
change  over  the  life  cycle  of  the  PSD. 
The  authorization  process  sets  user- 
specific  information.  The  provider 
reauthorizes  the  PSD  when  certain  user- 
specific  information  changes.  PSD 
Meters  and  IBl  Meters  are  checked  into 
ser\'ice  by  the  provider.  The  information 
necessary  to  complete  the  check  in 
process  is  captured  directly  from  the 
postage  evidencing  system.  The 
installation  process  for  these  meters  is 
completed  when  the  required  data  is 
transmitted  to  the  appropriate  postal 
information  systems 

6.2  Check  Out  and  Withdrawal 

When  a  PSD  Meter  or  IBl  Meter  is  no 
longer  used,  the  licensee  notifies  the 
provider  and  arranges  to  return  the 
meter  to  the  provider.  The  provider 
checks  the  meter  out  of  ser\'ice.  The 
provider  must  examine  the  meter  before 
a  refund  can  be  issued  for  any  postage 
remaining  on  the  meter.  The 
information  to  complete  the  check  out 
process  is  captured  directly  from  the 
postage  evidencing  system.  The 
withdrawal  process  for  a  PSD  Meter  or 
IBl  Meter  is  completed  when  the 


required  data  is  transmitted  to  the 
appropriate  postal  information  systems. 

6.3  Location  of  Setting 

A  PSD  Meter  or  IBl  Meter  is  reset 
remotely  at  the  location  of  the  meter  by 
means  of  a  connection  between  the 
provider's  resetting  system  and  the 
postal  registers  in  the  PSD. 

6.4  Payment  for  Postage  Settings 

For  PSD  Meters  and  IBl  Meters  the 
licensee  may  deposit  funds  only  by 
check,  electronic  funds  transfer,  or 
automated  clearinghouse  transfer,  in 
accordance  with  USPS  standards  and 
procedures. 

6.5  Resetting 

To  reset  a  PSD  Meter  or  IBl  Meter  the 
following  conditions  must  be  met: 
*  a.  The  licensee's  account  must  have 
sufficient  funds  to  cover  the  desired 
postage  increment,  or  the  provider  must 
have  agreed  to  advance  funds  to  the 
licensee. 

b.  The  licensee  must  provide 
identifying  information  and  system 
audit  data  as  required  by  the  USPS  and 
in  accordance  with  the  provider's 
resetting  specifications.  Before 
completing  the  resetting,  the  provider 
must  verify  the  identifying  data, 
authenticate  the  user's  license,  conduct 
a  remote  postage  evidencing  system 
audit,  and  ascertain  whether  the  user's 
account  contains  sufficient  funds  to 
cover  the  desired  postage  increment. 

c.  After  the  resetting  transaction  is 
completed,  the  provider  must  document 
the  transaction  for  the  licensee, 
including  the  balance  remaining  in  the 
licensee's  account,  unless  the  provider 
gives  the  user  a  monthly  statement 
documenting  all  transactions  for  the 
period  and  the  balance  after  each 
transaction. 

6.6  Postage  Refund 

Unused  postage  in  a  PSD  Meter  or  IBl 
Meter  will  be  refunded  to  the  licensed 
user  along  with  any  unused  balance  in 
their  account  under  P014 

6.7  Postage  Adjustment  for  Faulty  PSD 
Meters  and  IBl  Meters 

When  the  licensee  requests  a  postage 
adjustment  for  a  faulty  PSD  Meter -or  IBl 
Meter,  the  meter  must  first  be 
withdrawn  from  ser%-ice  and  physically 
examined  by  the  provider.  The  provider 
will  compare  the  data  in  the  PSD 
registers  with  the  data  from  the  system 
transaction  records.  After  examining  a 
PSD  Meter  or  IBl  Meter  withdrawn  from 
ser\ice  for  apparent  faulty  operation 
affecting  the  ascending  or  descending 
registers,  the  provider  must  notif\'  the 
licensee  of  the  proposed  postage 


adjustment,  if  any.  At  the  same  time  the 
user  is  notified,  the  provider  must 
report  the  malfunction  to  the  manager  of 
Postage  Technology  Management.  USPS 
Headquarters.  The  report  must  contain 
all  applicable  documentation  (including 
a  copy  of  the  transaction  records)  and  a 
recommendation  for  any  appropriate 
postage  adjustment.  The  licensee  may 
appeal  a  postage  adjustment  to  the 
manager  of  Postage  Technology 
Management,  USPS  Headquarters  (see 
G043).  within  60  calendar  days  of  the 
date  that  the  user  is  notified  of  the 
proposed  postage  adjustment 
recommendation 

7.0  PC  POSTAGE  SYSTEMS 

7.1  Initialization.  .Authorization, 
Check  In  and  Installation 

All  PC  Postage  systems  use  a  PSD  to 
maintain  postal  registers  and  perform 
postal  functions.  Before  the  licensee  can 
print  evidence  of  postage  using  a  PC 
Postage  system,  the  system's  PSD  must 
be  initialized  and  authorized  by  the 
provider.  The  initialization  process 
installs  PSD-specific  information  that 
does  not  change  over  the  life  cycle  of 
the  PSD.  The  authorization  process  sets 
user-specific  information.  The  provider 
reauthorizes  the  PC  Postage  system  PSD 
when  certain  user-specific  information 
changes.  The  installation  and  check  in 
process  for  a  PC  Postage  system  is 
completed  when  the  data  required  by 
the  USPS  is  transmitted  to  the 
appropriate  postal  information  svstems. 

7.2  Check  Out  and  W  ithdrawal 

When  a  PC  Postage  system  is  no 
longer  used,  the  licensee  notifies  the 
provider.  The  provider  withdraws  the 
system  from  ser\ice  and  transmits  the 
required  data  to  the  appropriate  postal 
information  systems  to  check  jt  out  of 
service.  A  PSD  in  the  custody  of  the 
licensee  must  be  returned  to  the 
provider  for  examination  before  a 
refund  can  be  issued  for  any  postage 
remaining  on  the  PSD. 

7.3  Location  of  Setting 

.\  PC  Postage  system  is  reset  remotely 
using  a  personal  computer  with  a 
connection  between  the  provider's 
resetting  svstem  and  the  postal  registers 
in  the  PSD 

7.4  Payment  for  Postage  Settings 

For  d  PC  Postage  system,  the  USPS 
will  accept  payment  only  in  the  form  of 
credit  card  or  automated  clearinghouse 
debit,  in  accordance  with  USPS 
standards  and  procedures. 

7.5  Resetting 

To  reset  a  PC  Postage  system  the 
following  conditions  must  be  met: 
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a.  The  lic(ni-.<'c  must  initiate  payment 
to  the  USPS  sufficient  to  cover  the 
desired  postage  increment  before 
roquf'sting  a  postage  value  download  to 
reset  the  system. 

b.  The  licensee  must  provide 
identifying  information  and  system 
audit  data  as  required  by  the  USPS  and 
in  accordance  with  the  provider's 
resetting  specifications.  Before 
completing  the  resetting,  the  provider 
must  verify  the  identifying  data, 
authenticate  the  user's  license,  conduct 
a  postage  evidencing  system  audit,  and 
ascertain  whether  payment  to  the  USPS 
sufficient  to  cover  the  requested  postage 
value  download  was  initiated  by  the     - 
licensee. 

c.  The  provider  will  supply  the 
licensee  with  documentation  of  the  reset 
transaction  and  the  balance  in  the 

rje^f  endiny  reyi'^ter  if  any. 

7.H     Postage  Refunds 

The  USPS  provides  refunds  for  the 
entire  postage  value  balance  remaining 
on  the  PSD  of  a  PC  Postage  svstem  that 
is  withdrawn  from  service  and  is  in  the 
possession  of  the  provider.  Refunds  are 
requested  and  paid  through  the  provider 
in  accordance  with  P014. 

7.7     Postage  .adjustment  for  Faull%  PSD 

When  the  licensee  requests  a  postage 
adjustment  for  a  faulty  PSD  of  a  PC 
Postage  system,  the  PSD  must  first  be 
withdrawn  from  service  and  phvsicallv 
examined  by  the  provider.  The  provider 
will  compare  the  data  in  the  PSD 
registers  with  the  data  from  the  system 
transaction  records.  After  examining  a 
PSD  withdrawn  from  service  for 
apparent  faulty  operation  affecting  the 
ascending  or  descending  registers,  the 
provider  must  notify  the  licensee  of  the 
proposed  postage  adjustment,  if  any.  At 
the  same  time  the  user  is  notified,  the 
provider  must  report  the  malfunction  to 
the  manager  of  the  Postage  Technology- 
Management.  USPS  Headquarters.  The 
report  must  contain  all  applicable 
documentation  (including  a  copy  of  the 
transaction  records)  and  a 
recommendation  for  any  appropriate 
postage  adjustment.  The  licensee  mav 
appeal  a  postage  adjustment  to  the 
manager  of  the  Postage  Technology 
Management.  USPS  Headquarters  (see 
G04.3),  within  60  calendar  days  of  the 
date  that  the  user  is  notified  of  the 
proposed  postage  adjustment 
recommendation. 

HI)     INI)l(;i.\— GENER.\L 
I\r()K.M.\TK)\ 

8.1     .\mount  of  Postage 

Thf  \alui'  nf  thf  indicia  affixed  to 
each  mailpiece  must  be  either  the  exact 


amount  due  or  another  amount 
permitted  by  standard.  Refunds  for 
overpavment  must  meet  the  standards 
in  P014 

8.2  Refunds  for  Unused  Indicia 

Refunds  for  indicia  amounts  already 
printed  on  an  envelope  or  label  but  not 
mailed  ate  made  in  accordance  with 
P014. 

8.3  Nfixed  Forms  of  Postage 

Eviden<  mg 

Different  forms  of  evidence  of 
prepayment  of  postage  may  not  be 
mixed  oil  letter-size,  single-piece-rate 
mailpiec^s.  In  particular,  postage 
stamps  aid  indicia  generated  by  a 
postage  a\'idencing  system  may  not  be 
used  on  tjie  same  mailpiece;  indicia 
generated  by  a  postage  evidencing 
system  that  uses  a  facing  identification 
mark  (FIM)  to  face  the  mail  may  not  be 
used  on  the  same  mailpiece  as  indicia 
printed  with  fluorescent  ink:  and  IB! 
may  not  be  used  on  the  same  mailpiece 
as  letterpjress  indicia  or  non-IBI  digital 
indicia.  I 

8.4  Use  of  Indicia 

Valid  indicia  produced  by  a  postage 
evidencing  system  can  be  used  only  to 
show  evidence  of  payment  for  postage 
or  other  iervices  provided  by  the  USPS. 
Indicia  for  zero  postage  must  not  be 
affixed  to  any  item  delivered  by  another 
carrier,  in  any  illustration  of 
information-based  indicia  (IBI) 
produced  by  an  IBI  Meter  or  a  PC 
Postage  sfv'stem.  and  not  intended  to  be 
used  as  postage,  the  two-dimensional 
barcode  fnust  be  rendered  unreadable. 

9.0  INlilCIA 

9.1  .Xpproved  Designs 

The  munager  of  Postage  Technology 
Management,  USPS  Headquarters,  must 
approve  the  design  (type,  format,  and 
content)  bf  all  indicia  that  will  be 
produced  by  a  postage  evidencing 
system.  This  approval  shall  include  all 
elements  in  the  indicium  required  by 
USPS  regulations  and  the  postage 
evidencing  system  performance  criteria 
and  applies  to  the  entire  area  within  the 
indicium  boundary  (9.4). 

9.2  Legibility 

Indicia  must  be  legible.  Illegible  or 
unreadable  (unscannable)  indicia  are 
not  acceptable  as  payment  of  postage. 
Should  there  be  a  need  to  place  multiple 
indicia  on  an  envelope  [e.g..  for  redate 
or  postage  correction)  the  indicia  must 
not  overlap  each  other.  Overlapping 
indicia  are  not  acceptable  as  payment  of 
postage.  iReflectance  measurements  of 
the  indicia  and  the  background  material 
must  meet  the  standards  in  C840.5. 


9.3  Position 

Indie  ia  must  be  printed  or  applied  in 
the  upper  right  corner  of  the  envelope 
or  address  label.  Indicia  must  be  at  least 
1/4  inch  from  the  right  edge  of  the 
mailpiece  and  14  im  h  frdm  the  top 
edge  of  the  mailpiece.  and  must  not 
infringe  on  the  areas  reserved  for  the 
FIM.  PCXSTN'ET  barcode,  or  optical 
character  reader  (OCR)  clear  zone. 
Indicia  must  be  oriented  with  the 
longest  dimension  parallel  to  the 
address.  When  a  FIM  is  printed  with  the 
indicia,  the  position  of  the  FIM  must 
meet  the  requirements  in  Cl00.5,U. 

9.4  Boundaries 

The  USPS  controls  what  is  printed 
within  the  boundaries  of  indicia.  The 
boundaries  are  defined  as  follows: 

a.  For  letterpress  indicia,  the 
boundaries  are  determined  by  the 
dimensions  of  the  printing  die  used  bv 
the  postage  evidencing  system  to  print 
postal  information.  Licensees  mav 
obtain  an  additional  printing  die  from 
the  pro\  ider.  often  called  the  "ad  plate." 
for  additional  text  to  be  included  when 
printing  indicia.  The  ad  plate  may 
contain  postal  markings  (9.7)  or  other 
printed  matter  (9.8). 

b.  For  digital  indicia,  including  IBI. 
the  boundaries  are  defined  by  the  right 
edge  of  the  envelope,  the  top  edge  of  the 
envelope,  and  the  bottom  edge  and  the 
left  edge  of  any  LSPS-required  indicium 
element  printed  by  the  postage 
evidencing  system.  A  1/2-inch  clear 
zone,  within  which  nothing  shall  be 
printed  by  the  postage  evidencing 
system.  mu.st  surround  the  indicium 
boundaries  to  the  left  of  and  below  all 
elements  of  the  indicium. 

9.5  Contents 

Unless  otherwise  approved  by  the 
manager  of  Postage  Technology 
Management.  USPS  Headquarters,  the 
following  information  must  be  included 
in  indicia: 

a.  The  city,  state,  and  5-digit  ZIP  Code 
of  the  licensing  post  office:  the  postage 
evidencing  system  serial  number  or  PSD 
identification  number:  identification  of 
the  provider:  the  date  of  mailing:  the 
words    US  Postage.  "  and  the  postage 
amount. 

b  As  an  alternative  to  the  city,  state, 
and  5-digit  ZIP  ('nd<'  of  the  licensing 
post  office,  just  the  ZIP  Ciode  of  the 
licensing  post  offit  e:  in  this  case,  the 
words  "Mailed  from  ZIP  ('ode"  mav  be 
added  to  the  indicia. 

c.  For  multiple  indicia  on  a  uiven 
mailpiece.  information  showing  the 
licensing  post  office  in  each  indicium. 

d.  For  digital  indi(  ia.  including  IBI. 
the  class  of  mail  and  presort  le\el. 
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e.  For  IBI,  the  required  data  elements 
of  the  two-dimensional  barcode  in 
accordance  with  the  performance 
criteria  for  the  given  postage  evidencing 
system. 

f.  For  special  indicia,  including  the 
date  correction  or  redate  indicia,  the 
postage  correction  indicia,  indicia  for 
APO/FPO.  and  the  indicia  for  prepaid 
replv  mail,  information  as  required  bv 
ion 

9.6  bormat 

Arial  font  must  be  used  for  all  postal  . 
information  in  the  indicia.  The  postage 
amount  must  be  at  least  10-point  type 
size.  For  all  other  required  information, 
the  type  size  must  be  at  least  8  points. 
The  mail  class  or  endorsement,  the 
postage  amount,  and  the  words  "US 
Postage"  must  be  in  bold  type  and  all 
letters  must  be  capital  letters.  The  words 
"US  Postage"  must  be  the  most 
prominent  and  conspicuous  printed 
matter  in  the  indicia  other  than  the 
jiostage  amount.  The  remaining  required 
information  (citv.  state,  and  5-digit  ZIP 
Code:  the  date:  and  the  PSD  ID)  need 
not  be  capitalized  or  bold.  The  type  size 
used  ftir  all  other  text  printed  in  the 
indicia  must  be  no  greater  than  8  points 
and  must  not  hp  in  bold  type. 

9.7  Postal  Markings 

.  The  postal  marking  that  may  be 
included  in  indicia  var\-  by  indicia  type, 
as  follows: 

a.  Letterpress  indicia  may  include 
postal  markings  related  to  the  class  of 
mail  and  presort  level,  or  ancillary 
serx'ice  endorsement,  in  accordance 
with  postal  regulations.  When  placed  in 
the  ad  plate  area,  only  the  postal 
marking  may  be  printed,  and  it  must  fill 
the  ad  plate  area  as  much  as  possible. 
All  words  must  be  in  bold  capital  letters 
at  least  1/4  inch  high  or  18-point  type, 
and  legible.  Exceptions  are  not  made  for 
small  ad  plates  that  cannot 
accommodate  a  permissible  marking. 

b.  Digital  indicia  may  include 
ancillary  service  endorsements. 

9.8  Other  Matter  Printed  b\  Postage 
Lvideni  ing  Systems 

Other  printed  matter  must  not 
infringe  on  the  areas  reserved  for  the 
FIM.  POSTNET  barcode,  or  optical 
character  reader  (OCR)  clear  zone.  The 
matter  that  may  be  printed  is  based  on 
indicia  tvpe.  as  follows: 

a.  For  letterpress  indicia  only, 
advertising  matter,  slogans,  and  return 
addresses  may  be  printed  with  the 
indicia  within  spate  limitations. 
Licensed  users  must  obtain  the  ad  plates 
for  printing  this  matter  from  the 
authorized  provider.  .\d  plate  messages 
must  be  distinguished  by  the  inclusion 


of  the  name  of  the  mailer  or  words  such 
as  "Mailers  Message."  The  ad  plate 
must  not  be  obscene,  defamator\'  of  anv 
person  or  group,  or  deceptive,  nor  mav 
it  advocate  unlawful  action.  The  ad 
plate  must  not  emulate  any  form  of 
valid  indicia  or  payment  for  postage. 

b.  For  postage  evidencing  systems  that 
print  digital  indicia,  including  IBI,  an 
approved  indicium  shall  include  within 
its  boundaries  only  postal  markings  and 
text  required  or  recommended  by  USPS 
regulation,  except  that  the  indicium 
may  identify  the  provider.  Other  matter 
may  be  printed  only  outside  the 
boundaries  of  the  clear  zone  (9.4) 
surrounding  the  indicium.  Such  printed 
matter  may  not  be  obscene,  defamatory 
of  any  person  or  group,  or  deceptive, 
and  it  must  not  advocate  any  unlawful 
action.  The  printed  matter  must  not 
emulate  any  form  of  valid  indicia  or 
payment  for  postage. 

9.9  Ink 

All  indicia  printed  by  Generation  1 
postage  evidencing  systems  must  be 
printed  with  USPS-approved 
fluorescent  ink.  Failure  to  use 
fluorescent  ink  ma\»lead  to  the 
revocation  of  the  user's  license. 
Generation  2  postage  evidencing 
systems  must  use  fluorescence  to  ensure 
that  the  mail  is  faced  during  processing, 
unless  otherwise  approved  by  the 
manager  of  Postage  'Technology 
Management  (G043).  Generation  2 
postage  evidencing  systems  that  do  not 
print  with  fluorescent  ink  must  use  an 
alternative  L^SPS-approved  method  to 
ensure  that  the  mail  is  faced  during 
processing.  Approved  methods  include 
use  of  a  facing  identification  mark  (FIM) 
for  indicia  printed  directly  on  letter-size 
First-Class  MaH  (9.10)  or  printing 
indicia  on  USPS-approved  labels  (9.11). 
The  ink  or  alternative  facing  method 
used  is  specified  in  the  indicia  approval 
granted  by  the  manager  of  Postage 
Technology  Management,  USPS 
Headquarters. 

9.10  Facing  Identification  \!ark 

The  facing  identification  mark  (FIM) 
serves  to  orient  and  separate  certain 
types  of  First-Class  Mail  during  the 
facing  and  canceling  process.  Letter-size 
First-Class  Mail  with  IBI  printed  with 
nonfluorescent  ink  directly  on  the 
envelope  by  an  IBI  Meter  or  a  PC 
Postage  system  must  bear  a  USPS- 
approved  FIM  D  unless  it  is  courtesy 
reply  mail.  The  FIM  must  meet  the 
format,  dimensions,  print  quality,  and 
placement  specified  in  Cltio.S. 

9.11  .\dhesive  Label  or  Tape 

When  indicia  are  printed  on  adhesive 
tape  or  on  a  label  for  application  to  the 


mailpiece.  the  tape  or  label  used, 
including  the  label  stock  itself  as  well 
as  the  use  of  fluorescent  ink  to  print 
indicia  and  the  format  and  placement  of 
any  fluorescence  on  the  label  stock, 
must  be  approved  by  the  manager  of 
Postage  Technology  Management.  USPS 
Headquarters.  Failure  to  use  the  label 
approved  by  the  USPS  for  use  with  the 
system  may  result  in  revocaticm  of  the 
postage  evidencing  system  license.  The 
label  must  meet  the  following 
requirements: 

a.  The  label  must  be  a  pressure- 
sensitive,  permanent  label.  The  label  is 
subject  to  the  corresponding  standards 
in  C810.6.2  for  minimum  peel  adhesion. 
The  applied  label  must  adhere  well 
enough  that  it  cannot  be  removed  in  one 
piece.  A  face  stock/liner  label  (also 
called  a  "sandwich"  label)  must  not  be 
used  for  printing  indicia  for  postage 
evidencing. 

b.  The  label  must  meet  th.e  reflectance 
requirements  in  C840.5.0. 

c.  The  label  must  be  large  enough  to 
contain  the  entire  indicia. 

d.  Indicia  printed  on  a  label  must  be 
the  same  as  the  indicia  appnjved  bv  the 
manager  of  Postage  Technology 
Management  for  printing  directly  on  an 
envelope.  The  label  must  not  include 
any  image  or  text  other  than  those 
allowed  by  USPS  regulation,  unless 
approved  by  the  manager  of  Postage 
Technology  Management. 

e.  For  labels  or  tapes  applied  to 
standard  letter-size  envelopes  and 
postcards  sent  as  First-Class  Mail,  the 
indicia  must  be  printed  with  fluorescent 
ink  (9.9).  or  the  label  must  have 
fluorescent  tagging  that  is  sufficient  to" 
enable  the  USPS  to  face  and  process  the 
mail,  as  verified  by  postal  testing  of 
each  label  design.  The  fluorescent 
tagging  must  meet  a  minimum 
fluorescgnt  emission  intensity  of  at  least 
20  phosphor  meter  units  (PMUs).  with 

a  maximum  of  70  PMUs.  The  visible 
color  of  the  fluorescent  tagging  may  be 
any  color  that  meets  the  fluorescence 
requirements.  The  fluorescent  tagging 
shall  exhibit  no  noticeable  change  (i.e.. 
no  more  than  10%)  in  its  emission  when 
exposed  to  elevated  temperature  and 
high  humidity  conditions. 

T.  The  label  must  be  placed  on  the 
envelope  so  that  the  position  of  the 
indicium  meets  the  requirements  in  9.3. 

g.  When  a  label  is  appiii^d  to  an 
envelope  that  already  has  a  FIM.  the 
label  must  not  cover  the  existing  FIM 

9.12     Complete  Date 

Indicia  must  include  the  month^  day. 
and  year  for  all  First-Class  Mail, 
registered,  certified,  insured.  COD.  and 
special  handling  mail,  whether  the 
indicia  is  printed  direclh  onto  the 
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mailpiece  or  onto  a  separate  label  or 
tape.  For  prepaid  reply  postage  see  10.4. 
The  date  format  must  be  in  ac:cordance 
with  9,6.  The  year  must  be  represented 
by  four  digits.  The  date  (dav,  month,  or 
vear)  may  be  shown  in  indicia  for 
Standard  Mail  and  Package  Services, 
except  that  labels  for  use  with  a  PC 
Postage  svstom  must  include  the  month, 
dav.  and  year  in  all  uses. 

9.13     Date  Accuracy 

The  date  (if  mailing  in  the  indicium 
must  be  the  actual  date  of  deposit. 
except  that  mail  entered  after  the  day's 
last  scheduled  collection  from  the 
licensing  post  office  or  cnllfction  box 
mav  bear  the  actual  date  of  entr\'  or  the 
date  of  the  next  scheduled  collection 
from  the  licensing  post  office  or 
(:ollec:tion  box.  Authorized  dispatch- 
prepared  presort  mail  accepted  after 
midnight  may  bear  the  previous  dav's 
date  When  the  licensee  knows  the  mail 
will  not  be  tendered  to  the  USPS  on  the 
date  of  mailing  shown  in  the  indicium, 
the  user  should  use  a  date  correction 
indicium  (10.1). 

10  0     SPECIAL  INDICIA 

10.1     Date  Correction  or  Redate 

A  date  correction  or  redate  indicium 
is  required  for  anv  mailpiece  not 
deposited  bv  the  date  of  mailing  in  the 
indicium  as  required  by  9.13.  Onlv  one 
date  correction  indicium  is  permitted  on 
a  mailpiece  The  date  correction  or 
redate  indicium  mav  be  printed  on  a 
L'SPS-approved  label  instead  of  directlv 
on  the  mailpiece  Formats  are  as 
follows: 

a.  For  all  postage  evidencing  systems 
except  PC  Postage  systems,  a  date 
correction  must  show  the  actual  date  of 
deposit  and  zero  postage  value  ("0.00"). 
The  date  c.orrt^ction  is  placed  on  th*- 
nonaddress  side  in  the  upper  right 
corner  or  on  the  address  side  in  the 
lower  left  corner  of  letter-size  mail  On 
flats  or  parcels,  it  must  be  placed  next 
to  the  original  indicium  The  mailer 
mav  use  an  ink  jet  printer  to  correct  the 
date  in  the  indic  la  on  pieces  in 
barcoded  mailings  if  the  text,  preceded 
bv  two  asterisks  and  showing  the  ac:tual 
date  of  deposit.  c;ity.  state,  and  3-digit 
ZIP  Code  of  the  mailing  office,  is  plac  ed 
above  the  address  block  and  below  the 
indicia. 


b.  For  PC  Postage  systems,  a  date 
correction  or  redate  indicium  includes 
only  the  actual  date  of  deposit  and  the 
word  "REDATE,"  instead  of  a  postage 
value.  On  letter-size  mail,  redate  indicia 
must  be  placed  on  the  nonaddress  side 
at  least  3/4  inch  from  the  bottom  edge 
of  the  mailpiece  and  not  on  an  envelope 
flap.  On  flats  or  parcels,  it  must  be 
placed  next  to  the  original  indicium. 
The  redate  or  date  correction  must  not 
include  the  FIM  or  the  two-dimensional 
barcode. 

10.2  Postage  Correction 

Indicia  lor  additional  postage  must  be 
placed  on  a  shortpaid  mailpiece  to 
correct  postage.  The  postage  correction 
may  be  printed  on  a  USPS-approved 
label  instead  of  directly  on  the 
mailpiece  and  must  contain  all  of  the 
elements  required  for  indicia  in  9.5. 
Formats  are  as  follows: 

a.  For  all  postage  evidencing  systems 
except  for  PC  Postage  systems,  the 
postage  correction  indicium  is  placed 
on  the  nonaddress  side  in  the  upper 
right  corner  or  on  the  address  side  in  the 
lower  left  corner  of  letter-size  mail.  On 
flats  or  parcels,  it  must  be  placed  next 
to  the  indicium. 

b.  For  a  PC  Postage  system,  the  word 
"CORRECTION"  must  be  printed  in  the 
postage  correction  and  it  must  not 
include  a  FIM.  On  letter-size  mail,  the 
PC  Postage  correction  indicium  must  be 
printed  on  the  nonaddress  side  at  least 
3/4  inch  from  the  bottom  edge  of  the 
mailpiece  and  not  on  an  envelope  flap 
On  flats  or  parcels,  it  must  be  placed 
next  to  the  original  indicium.  The 
postage  correction  indicium  may  be 
printed  on  a  USPS-approved  label 
instead  of  directly  on  the  mailpiece. 

10.3  APO/FPO  Meters 

Postage  evidencing  systems  used  bv 
military  (APO/FPO)  post  offic:es  must 
sh(3w  the  military  branch  and  address 
format  frjr  each  location  (e.g.,  "ARMY 
.•\PO  AE  09102").  Exceptions  are  made 
only  for  postage  evidencing  sv.stems 
used  in  fleet  post  offices  on  board  US. 
naval  vessels  that  mav  show  the  name 
of  the  ship  instead  of  the  standard 
wording  for  Naw  meters  (e.g.,  "USS 
SARAT(X^,A  (CV-60)  34078-2740"). 

10.4  Reply  Postage 

indicia  generated  by  any  postage 
evidencing  system  may  be  used  to 


prepay  reply  postage  on  Express  Mail: 
on  Priority  Mail  when  the  rate  is  the 
same  for  all  zones:  on  First-Class  Mail 
cards,  letters,  and  flats  up  to  a 
maximum  of  13  ounces;  and  on  single- 
piece-rate  Media  Mail  and  Librarv  Mail, 
under  the  following  conditions: 

a.  The  postage  amount  must  be 
enough  to  prepay  the  postage  in  full. 

b.  Indicia  may  be  printed  directly  on 
the  mailpiece  or  on  a  label  and  must  be 
positioned  in  accordance  with  9.3.  An 
applied  label  must  meet  the  standards 

in  q.ll. 

c.  Indicia  used  to  prepav  replv 
postage,  except  for  IB  I  generated  bv  a  PC 
Postage  system,  must  not  show  the  date. 

d.  IBl  generated  by  a  PC  Postage 
system  to  prepay  reply  postage  must 
show  the  date  the  licensee  printed  the 
indicium  and  must  include  the  words 

•REPLY  POSTAGE.  • 

e.  The  mailpiece  must  be  pre- 
addressed  for  return  to  the  licensee. 
Prepaid  reply  mail  is  delivered  only  to 
the  address  of  the  licensee.  When  the 
address  is  altered,  the  mail  is  held  for 
postage. 

f  Except  for  those  PC  Postage  svstems 
with  the  capability  to  print  an  address 
for  the  given  class  or  size  of  mailpiece. 
the  address  side  of  reply  mail  mav  be 
prepared  by  any  photographic, 
mechanical,  or  electronic  process  or 
combination  of  such  processes  (cither 
than  handwriting,  typewriting,  or 
handstamping).  For  those  PC  Postage 
systems  with  the  capability  to  print 
destination  addresses  for  the  given  size 
and  class  of  mailpiece.  the  address  must 
be  prepared  using  the  PC  Postage 
system 

g.  The  words  "NO  POSTAGE  STAMP 
NECESSARY  POSTAGE  HAS  BEEN 
PREPAID  BY"  must  be  printed  above 
the  address. 

h.  For  barcoded  letter-size  First-Class 
Mail  reply  mail  for  all  postage 
evidencing  svstems  except  PC  Postage, 
FIM  C  is  used  (ClOO.5).  For  PC  Postage, 
FIM  D  is  required  for  prepaid  reply  mail 
when  the  indicium  is  printed  dire<:tlv 
on  the  mailpiece. 

i.  The  address  side  must  follow  the 
style  and  content  as  described  in  this 
section  and  shown  in  the  example 
below.  Nothing  may  be  added  except  a 
return  address,  FIM,  or  barcode. 


Federal  Register 'Vol.  66.  No,  21" 'Thursdav.  November  8.  2001  'Rule-  and  Regulations         56447 


{Indicium 
postage  evide 

generated  by 

incing  system 

placed  here] 

NO  POSTAGE  STAMP  NECESSARY 
POSTAGE  HAS  BEEN  PAID  BY 

p 

Name  of  Licensee 

Street  Address  for  Licensee 

City,  Stste,  5-Digit  ZIP  Code  of  Licensee 

- 

11.0  MAILINGS 

11.1  Preparation  of  .Metered  Mail 

Metered  mail  is  subject  to  the 

preparation  standards  that  apply  to  the 
class  of  mail  and  rate  claimed. 

11.2  Notification  of  Metered  Mailings 
Presented  in  Bulk 

Mailers  who  present  p^e>;^^t^^d  First- 
Class  Mail.  Standard  Mail,  Parrel  Post 
in  bulk  quantities.  Presorted  Bound 
Printed  Nlatter.  Carrier  Route  Bound 
Printed  Matter,  or  Presorted  Media  Mail 
using  metered  postage  must  complete 
Form  3H15.  (Completion  of  this  form  is 
for  record  keeping  only.  If  an  applicant 
has  a  completed  Form  3615  on  file  for 
other  services,  notification  to  present 
metered  mail  in  bulk  is  annotated  on  the 
existing  application  There  is  no  fee  for 
this  service 

11.3  Combination 

Metered  mail  may  be  combined  in  the 
same  mailing  with  mail  paid  by  other 
methods  onlv  if  authorized  bv  the 
USPS. 

11.4  Where  to  Deposit 

.Metereil  mail  ma\'  be  deposited  in  the 
following  locatums.  except  that  certain 
special  ser\'ices  require  that  the  mail  be 
presented  directlv  to  a  USPS  emplovee 
(see  S900). 

a  The  iic:ensee  may  deposit  metered 
mail  at  a  post  office  acceptance  unit, 
retail  unit,  or  other  location  designated 
by  the  postmaster  of  the  licensing  post 
office  (i.p  .  the  post  office  shown  in  the 
indicia) 

b.  Metered  mail  ma\  be  dt^posited  in 
any  street  collection  box  under  the 
jurisdiction  of  the  licensing  post  office, 
except  where  specially.marked 


collection  boxes  are  available  adjacent 
to  the  standard  collection  box. 

c.  Express  Mail,  Priority  Mail,  and 
single-piece-rate  First-Class  Mail  may  be 
deposited  in  any  sireet  collection  box  or 
other  such  place  where  mail  is  accepted, 
except  where  specially  marked 
collection  boxes  are  available  adjacent 
to  the  standard  collection  box. 

d.  Metered  mail  may  be  deposited  at 
other  than  the  licensing  post  office 
under  D072. 

e.  International  mail  may  be  deposited 
in  accordance  with  the  International 
Mail  Manual  [\UU]. 

f  A  licensed  user  authorized  to  use  an 
APO  or  FPO  as  the  licensing  post  office 
mav  deposit  mail  onlv  at  the  licensing 
APO  or  FPO. 

g.  All  other  licensee's  who  have  USPS 
approval  to  use  a  postage  evidencing  . 
system  outside  the  countr\  may  deposit 
mail  only  at  their  domestic  licensing 
post  office 

11.5     Irregularities 

The  USPS  examines  metered  mail  to 
detect  irregularities  in  preparation  and 
dating. 

12.0  AUTHORIZATION  TO  PRODUCE 
AND  DISTRIBUTE  METERS  (POSTAGE 
EVIDENCING  SYSTEMS) 

Title  39,  Code  of  Federal  Regulations, 
part  501.  contains  information 
concerning  authorization  to  produce 
and  distribute  postage  meters  (postage 
evidencing  systems):  the  suspension 
and  revocation  of  such  authorization: 
performance  standards,  test  plans, 
testing,  and  approval;  required 
production  security  measures:  and 
standards  for  distribution  and 
maintenance  Further  information  may 
be  obtained  from  the  manager  of  Postage 


Technology  Management,  USPS 
Headquarters  (see  G043  for  address). 

An  appropriate  amendment  to  39  CFT? 
part  1 1 1  to  reflect  these  changes  will  be 
published  to  include  this  final  rule. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[PR  Doc.  01-28011  Filed  11-7-01:  8:45  ami 

BILLING  CODE  -rr^ChM-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

fWn  07-01 -7337a;  FRL-7064-4] 

Approval  and  Promulgation  of 
Implementation  Plans:  Wisconsin 

agency:  Environmental  Protection 

.■\eincv  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  minor  source/minor  modiBcation 
pre-construction  permitting 
requirements  for  Wisconsin  Electric 
Power  Company's  (WEs)  Pleasant 
Prairie  Power  Plant.  The  Pleasant  Prairie 
Power  Plant  is  located  in  Kenosha 
County  at  8000  95th  Street.  Pleasant 
Prairie.  Wisconsin.  The  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  the  revised 
requirements  on  Februar>-  9,  2001.  as 
amendments  to  its  State  implementation 
Plan  (SIP).  The  revisions  include  the 
expansion  of  the  State's  general 
construction  permit  exemption  to 
include  certain  activities  at  the  Pleasant 
Prairie  facility. 

DATES:  This  rule  is  effective  on  January 
"   .^002.  unless  EPA  receives  relevant 
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adverse  written  comments  by  December 

10,  2001   If  adverse  comment  is 
nH.ei\(Hi.  EPA  will  publish  a  timelv 
withdrdw.il  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect, 
ADDRESSES:  You  should  mail  written 
Lomments  to:  Robert  Miller.  Chief. 
Permits  and  Grants  Section  MI/MN/Wl, 
Air  Programs  Branch  (AR-IBI),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  lackson  Boulevard, 
(Chicago.  Illinois  60604. 

You  mav  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 

Permits  and  Grants  Section  Ml/MN/ 
VVI.  Air  Programs  Branch  (AR-18I),  U,S. 
Environmental  Protection  Agency, 
Region  .5,  77  West  JacVson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller,  Chief.  Permits  and  Grants 
Section  MI/MN/Wl.  Air  Programs 
Branch  (AR-18I),  U.S.  Environmental 
Protection  .Agency.  Region  5.  77  West 
lackson  Boulevard.  Chicago,  Illinois 
60604,  (312)  ,353-0396 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  is  used  we  mean 
EPA, 

Table  of  Contents 

1   What  is  the  EPA  approving? 

11.  What  are  the  changes  from  current  rules? 

III,  What  are  the  environmental  effects  of  this 

action? 

IV,  EPA  rulemaking  action. 

V,  Administrative  requirements. 

I.  What  Is  the  EPA  Approving? 

We  are  apprising  re\isions  to  the 
minor  source/minor  modification  pre- 
c;onstruction  permitting  requirements 
for  Wisconsin  Electric  Power 
Company's  (WE"s)  Pleasant  Prairie 
Power  Plant  located  at  8000  9.5th  Street, 
Pleasant  Prairie,  Wisconsin  WDNR 
submitted  the  revised  requirements  on 
Februarv  9,  2001,  as  amendments  to  its 
SIP  The  WDNR  held  a  public  hearing 
on  the  proposed  revisions  on  January 
22,2001. 

The  revisions  include  the  expansion 
of  the  State's  general  construction 
permit  exemption  to  include  certain 
activities  at  the  Pleasant  Prairie  facility. 
This  SIP  revision  will  not  have  an 
adverse  effect  on  air  qualitv 

II.  What  Are  the  Changes  From  Current 
Rules? 

The  WDNR  has  submitted  a  portion  of 
the  Environmental  Cooperative 
Agreement  signed  by  WDNR  and  WE  on 
February  5,  2001,  for  approval  into  the 
SIP  The  Environmental  Cooperative 
Agreement  was  developed  pursuant  to 
the  Environmental  Cooperative  Pilot 


Program  authorized  under  Section 
299,80,  Wis.  Stats.  The  Environmental 
Cooperative  Agreement  replaces  the 
general  construction  permit  exemption 
at  NR  406.04(2)  with  the  requirements 
of  Section  XII. C,  Item  "Construction 
Permit  Exemption  for  Minor  Physical  or 
Operational  Changes,"  of  the 
Environmental  Cooperative  Agreement, 
This  change  applies  only  to  the  Pleasant 
Prairie  Power  Plant,  The  provisions  of 
NR  406,04(2)  remain  in  effect  for  all 
other  facilities  within  the  State  of 
Wisconsin. 

The  revisions  differ  from  the  current 
requirements  in  several  significant 
ways: 

1,  The  current  exemption  cannot  by 
used  by  any  facility  subject  to  a  New- 
Source  Performance  Standard  (NSPS), 
The  Pleasant  Prairie  Power  Plant  has 
two  units  subject  to  an  NSPS, 

2,  The  current  exemption  threshold 
for  nitrogen  oxide  (  NO\)  emissions  is 
5,7  pounds  per  hour.  The  revision 
increases  the  threshold  to  9,0  pounds 
per  hour  (approximately  39.42  tons  per 
year)  of  NO\. 

3,  The  current  regulations  at  NR 
406.04(2)  do  not  require  a  source  to 
notify  WDNR  and  EPA  of  changes  that 
qualify  for  the  exemption  prior  to 
making  the  changes  or  to  perform  an 
ambient  air  quality  analysis  for  those 
changes.  The  revisions  do  require  pre- 
construction  notification  and  an  air 
quality  analysis 

III.  What  Are  the  Environmental  Effects 
of  This  Action? 

This  action  will  exempt  physical 
changes  or  changes  in  the  method  of 
operation  at  the  Pleasant  Prairie  Power 
Plant  with  potential  emissions  less  than 
9.0  pounds  per  hour  (39.42  tons  per 
year)  for  sulfur  dioxide,  carbon 
monoxide,  or  NOx;  5,7  pounds  per  hour 
(24,97  tons  per  year)  of  particulate 
matter  or  volatile  organic  compounds: 
3,4  pounds  per  hour  (14.89  tons  per 
year)  of  particulate  matter  less  than  10 
microns  in  diameter:  and  0,13  pounds 
per  hour  (0,57  tons  per  year)  of  lead 
from  the  requirement  to  obtain  a  permit 
prior  to  commencing  construction  on 
the  physical  changes  or  on  changes  in 
the  method  of  operation.  The  current 
rules  contain  a  similar  exemption  for 
certain  sources:  however,  this 
exemption  cannot  be  used  by  the 
Pleasant  Prairie  Power  Plant  because  it 
is  subject  to  an  NSPS, 

The  general  exemption  in  the  current 
rule  does  include  a  threshold  of  5.7 
pounds  per  hour  for  NOx  because  it  can 
be  applied  in  areas  with  a  lower 
significance  threshold  such  as  severe 
ozone  non-attainment  areas.  For  the  area 
in  which  the  Pleasant  Prairie  Power 


Plant  is  located,  the  significance 
threshold  is  40  tons  per  vear 
(approximately  9,13  pounds  per  hour). 
Although  the  current  rules  do  require 
receipt  of  a  construction  permit  prior  to 
making  changes  for  the  Pleasant  Prairie 
Power  Plant,  issuance  of  the  permit  will 
not  result  in  any  additional  pollution 
control  requirements  or  lower  emission 
limitations.  The  revision  is  procedural 
and  has  no  direct  impact  on  emissions. 

Under  the  current  rule,  an  air  quality 
analysis  is  required  for  physical  changes 
or  changes  in  the  method  of  operation 
as  part  of  the  pre-construction 
permitting  process  to  ensure  that  no 
applicable  standards  are  violated.  The 
revisions  have  maintained  this 
requirement.  The  Pleasant  Prairie  Power 
Plant  must  notify  WDNR  and  EPA  of  all 
modifications  made  under  the 
exemption,  and  they  must  include  a 
summary  of  air  quality  impacts 
including  any  ambient  air  qualitv 
modeling  performed  as  part  of  that 
notification. 

The  applicability  provisions  and 
requirements  of  the  current  operating 
permit  regulations  are  unchanged.  Any 
physical  change  or  change  in  the 
method  of  operation  at  the  Pleasant 
Prairie  Power  Plant  triggering  these 
requirements  must  obtain  the  required 
permit  prior  to  commencing  operation, 

IV,  EPA  Rulemaking  Action 

We  are  approving,  through  direct  final 
rulemaking,  revisions  to  the  minor 
source  pre-construction  permitting 
requirements  for  the  WE  Plea.sant  Prairie 
Power  Plant,  located  in  Kenosha  County 
at  8000  95th  Street,  Pleasant  Prairie. 
Wisconsin.  We  are  publishing  this 
action  without  prior  proposal  because 
we  view  this  as  a  noncontroversial 
revision  and  anticipate  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  we  are  proposing  to 
approve  the  SIP  revision  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  without  further  notice 
unless  we  receive  relevant  adverse 
written  comment  by  December  10,  2001, 
Should  we  receive  such  comments,  we 
will  publish  a  final  rule  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  this  action  will  be  effective  on 
January  7,  2002, 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
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action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  bv  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  spq).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  anv 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^), 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act,  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act,  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  US.C. 
272  note)  do  not  apply.  As  required  bv 
Section  3  of  Executive  Order  12988  (61 
FR  4729.  Februar\'  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessarv 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct  EPA  has  complied 


with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ef  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S,  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.SC,  804(2),  This  rule 
will  be  effective  Januar\-  7,  2002  unless 
EPA  receives  adverse  written  comments 
by  December  10,  2001, 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  42  U.S.C,  7607,  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
lanuary  7,  2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Review  of  New 
Sources  and  Modifications. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  10,  2001. 
David  A.  Ullrich. 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— [AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  YY— Wisconsin 

2,  Section  52.2570  is  amended  by 
adding  paragraph  (c)(102)  to  read  as 

follows: 

§52.2570    Identitication  of  plan 

•         *         *         »         ♦  * 

(c)*   *   *  "^ 

(102)  On  Februarv-  9.  2001  the 
Wisconsin  Department  of  Natural 
Resources  submitted  a  site  specific  SIP 
revision  in  the  form  of  a  Februarv  5. 
2001  Environmental  Cooperative 
Agreement  for  incorporation  into  the 
federally  enforceable  State 
Implementation  Plan.  The  Cooperative 
Agreement  establishes  an  exemption  for 
pre-construction  permitting  activities 
for  certain  physical  changes  or  changes 
in  the  method  of  operation  at  the 
Wisconsin  Electric  Power  Companv. 
Pleasant  Prairie  Power  Plant  located  at 
8000  95th  Street.  Pleasant  Prairie. 
Wisconsin.  This  Environmental 
Cooperative  Agreement  expires  on 
Februarv'  4,  2006 

(i)  Incorporation  by  reference. 

The  following  provisions  of  the 
Enviroiunental  Cooperative  Agreement 
between  the  Wisconsin  Electric  Power 
Company  and  the  Wisconsin 
Department  of  Natural  Resources  signed 
on  February  5,  2001:  The  provisions  in 
Section  XII, C  Permit  Streamlining 
concerning  Construction  Permit 
Exemption  for  Minor  Physical  or 
Operational  Changes,  These  provisions 
establish  a  construction  permit 
exemption  for  minor  physical  or 
operational  changes  at  the  Wisconsin 
Electric  Power  Company  Pleasant 
Prairie  Power  Plant  This  Environmental 
Cooperative  .Agreement  expires  on 
Februarv-  4,  2006, 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL208-2.  IL209-2;  FRL-7077-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois  NOv 
Regulations 

AGENCY:  Enviroiunental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 
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SUMMARY:  USEPA  is  approving  Illinois 
regulations  to  control  emissions  of 
nitrognn  oxides  (  N(lx).  This  action 
approves  rules  regulating  cement  kilns 
and  rules  regulating  industrial  boilers 
and  turbines  I'SEPA  is  conducting 
separate  rulemaking  on  a  third  set  of 
rules  regulatnig  electricity  generating 
units.  USEPA  concludes  in  this  action 
that  these  three  sets  of  rules  satisf\'  the 
requirements  known  as  the  NOx  SIP 
Call. 

USEPA  proposed  this  action  on  lune 
28.  2001,  at  66  FR  34382  USEPA 
received  comments  from  three 
commenters.  The  Illinois  Environmental 
Protection  Agency  (Illinois  EPA) 
supports  USEPA's  proposed  action  and 
urges  USEPA  action  on  rules  granting 
credit  for  voluntary  NOx  emission 
reductions  ("Subpart  X").  The  Illinois 
Environmental  Regulatory  Group  (lERG) 
commented  that  USEPA  may  not  reach 
a  conclusion  on  the  overall  adequacy  of 
Illinois'  NOy  regulations  unless  and 
until  USEPA  has  completed  rulemaking 
on  all  of  Illinois"  NOx  regulations 
including  Subpart  X.  LTV  Steel  believes 
that  it  should  receive  a  greater  number 
of  allowances  to  reflect  a  controlled 
emission  rate  more  consistent  with  that 
of  other  sources,  and  requests 
confirmation  that  emissions  monitoring 
need  not  begin  until  May  31.  2003. 
USEPA  responds  to  Illinois  EPA  and 
lERG  that  we  will  conduct  rulemaking 
on  Subpart  X  in  the  near  future  but  we 
do  not  agree  with  lERG  that  such 
rulemaking  is  a  prerequisite  to  judging 
whether  Illinois  has  an  adequate  SIP. 
USEPA  responds  to  LTV  Steel  that  the 
proposed  number  of  allowances 
appropriately  reflects  60  percent  control 
of  that  unit.  USEPA  concurs  with  a 
delay  for  emission  monitoring  for 
sources  not  seeking  early  reduction 
credits,  but  states  that  the  acceptable 
date  is  May  1,  2003,  not  May  31,  2003. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  December  10,  2001. 
ADDRESSES:  Copies  of  Illinois' 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following  address: 
(We  recommend  that  you  telephone 
John  Summerhays  at  (312)  886-6067. 
before  visiting  the  Region  5  Office.) 

United  States  Environmental 
Protection  Agency.  Region  5.  Air 
Programs  Branch  (AR-18J),  Regulation 
Development  Section.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
Summerha\-s.  Environmental  Scientist. 
United  States  Environmental  Protection 
Agency.  Region  5.  Air  Programs  Branch 
(AR-18I),  Regulation  Development 
Section.  77  West  Jackson  Boulevard, 


Chicago.  Illinois  60604,  (312)  886-6067, 
(summerhays.iobn@epa.gov). 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

I.  What  did  USEPA  propose? 

II.  What  are  USEPA's  responses  to 

comments? 
l.IlliooisEPA 

2.  lERC 

3.  LTV  Steel 

III.  What  is  USEPA's  final  action? 

IV.  Administrative  requirements. 

I.  What  Did  USEPA  Propose? 

Illinois'  submittals  relating  to  control 
of  nitrogen  oxides  (NOx)  emissions 
include  four  principal  sets  of  rules,  all 
of  which  are  in  Title  35  of  the  Illinois 
Administrative  Code,  Part  217:  1) 
Subpart  W.  regulating  electric 
generating  units,  submitted  February  23. 
2001,  2)  Subpart  T,  regulating  cement 
kilns,  submitted  April  9,  2001,  3) 
Subpart  LI,  regulating  other  large  boilers 
and  turbines,  submitted  May  1,  2001, 
and  4)  Subpart  X,  providing  credit  for 
voluntary  NOx  emission  reductions, 
also  submitted  May  1,  2001.  These 
submittals  also  include  a  variety  of 
definitional  rules,  codified  in  Part  211, 
Separately,  on  June  18.  2001.  Illinois 
submitted  a  budget  demonstration, 
demonstrating  that  the  regulations  in 
Subparts  T,  U,and  Wof  Part  217  are 
sufficient  to  achieve  the  levels  of  NOx 
emissions  that  USEPA  budgeted  for 
Illinois.  On  June  27.  2001.  Illinois 
further  submitted  evidence  of  signed 
legislation  amending  the  compliance 
date  of  these  rules  to  set  a  fixed 
compliance  date  of  May  31,  2004 

USEPA  published  proposed 
rulemaking  on  Subpart  W  on  August  31. 
2000,  at  65  FR  52467.  Final  rulemaking 
on  Subpart  W  is  published  elsewhere  in 
todav's  Federal  Register. 

Oh  June  28.  2001.  at  66  FR  34382, 
USEPA  published  action  proposing  to 
approve  most  of  the  rest  of  Illinois'  NOx 
emission  control  program.  Specifically, 
in  that  action.  LISEPA  proposed  to 
approve  Illinois'  rules  for  cement  kilns 
and  for  industrial  boilers  and  turbines, 
proposed  to  approve  Illinois'  budget 
demonstration,  and  proposed  to 
conclude  that  Illinois  has  satisfied  the 
requirements  established  by  USEPA  in 
its  rulemaking  known  as  the  NOx  SIP 
Call.  USEPA  conducted  expedited 
rulemaking  on  these  rules  due  to  their 
similarity  to  USEPA's  rule 
recommendations.  USEPA  proposed  to 
exclude  Subpart  X  from  this  expedited 
rulemaking  but  stated  its  intention  to 
propose  action  on  Subpart  X  in  the  near 
future. 

Illinois'  budget  demonstration 
submittal  also  included  clarifications  of 


selected  elements  of  Illinois'  rules.  Most 
notably,  Illinois  clarified  two  terms  used 
in  both  its  electricity  generating  unit 
rules  and  its  industrial  boiler  and 
turbine  rules  for  limiting  emissions  from 
sources  seeking  low  emitter  status.  As 
described  in  the  notice  of  proposed 
rulemaking,  Illinois  clarified  that 
"potential  NOx  mass  emissions"  may  be 
defined  as  the  emissions  determined 
either  by  emissions  monitoring 
according  to  Part  75  or  by  multiplying 
hours  of  operation  times  maximum 
potential  hourly  emissions.  Illinois 
further  clarified  that  a  source  that  emits 
more  than  the  allowable  number  of  tons 
(25  tons  or  less  per  ozone  season)  shall 
be  considered  to  have  exceeded  its 
permissible  number  of  hours  of 
operation  and  shall  lose  its  low  emitter 
status.  USEPA  concurred  with  these 
interpretations. 

D.  What  Are  USEPA's  Responses  to 
Comments? 

USEPA  received  three  sets  of 
comments,  sent  by  the  Illinois 
Environmental  Protection  Agency 
(Illinois  EPA)  on  July  24,  2001,  sent  by 
the  Illinois  Environmental  Regulatory 
Group  (lERG)  dated  Julv  26,  2001,  and 
sent  by  LTV  Steel  Company  ("LTV 
Steel")  also  dated  July  26,  2001.  The 
following  describes  these  comments  and 
provides  USEPA's  response. 

1.  Illinois  EPA 

Comment:  Illinois  EPA  supports 
USEPA's  proposed  rulemaking.  Illinois 
EPA  urges  action  on  Subpart  X  of  its 
NOx  regulations,  which  provide  credit 
under  specified  criteria  for  sources  that 
voluntarily  reduce  NOx  emissions. 
Illinois  EPA  acknowledges  USEPA's 
rationale  for  using  "streamlined 
rulemaking  on  the  Illinois  rules  needed 
to  satisfy-  USEPA's  NOx  SIP  C^l"  (i.e. 
rules  restricting  NOx  emissions  from 
electricity  generating  units,  large 
industrial  boilers  and  turbines,  and 
cement  kilns).  At  the  same  time,  Illinois 
EPA  comments  favorably  on  USEPA 
statements  that  "Subpart  X  provides  for 
an  innovative  approach  to  obtaining 
voluntary  reductions  of  NOx 
emissions'"  and  that  USEPA  will  work 
with  Illinois  EPA  on  Subpart  X  "to 
arrive  at  a  program  that  is  approvable 
and  beneficial  to  the  environment.'  " 

Response:  USEPA  acknowledges 
Illinois  EPA's  support  for  the  proposed 
rulemaking.  USEPA  concurs  that 
Subpart  X  is  an  important  set  of  rules 
and  restates  its  intention  to  propose 
rulemaking  on  Subpart  X  in  the  near 
future. 
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2.  lERG 

Comment:  lERG  in  general  "concurs 
with  the  analysis  and  decisions"  in 
USEPA's  proposed  rulemaking. 
However.  lERG  comments  at  length  that 
USEPA  "caruiot  grant  overall  approval 
to  the  State's  submittal  unless  and  until 
it  takes  final  action  approving  Subpart 
X." 

lERG  first  notes  that  the  state  law 
authorizing  NOx  emission  regulations 
dictates  that  the  state's  rules  shall 
include  provisions  for  "voluntary 
reductions  of  NOx  emissions  *   *   *  to 
provide  additional  allowances"  for  use 
by  trading  program  participants.  lERG 
states  that  if  this  "legislative  mandate 
*    *    *  is  left  unfulfilled,  the  [Illinois 
EPA]  will  be  precluded,  by  Illinois  law. 
from  administering  the  NOx  trading 
program  rules  "  In  lERGs  view.  USEPA 
recognized  this  intercoruiection  between 
state  regulations  and  authorizing  state 
legislation  when  it  insisted  that  an 
unacceptable  compliance  deadline 
included  in  the  rules  pursuant  to 
legislative  mandate  could  not  be 
remedied  without  amending  the 
legislation.  Thus,  lERG  believes  that 
state  legislation  makes  Subpart  X  an 
"integral  part  of  Illinois'  NOx  SIP  Call 
submittal." 

lERG  then  comments  that  "absent 
Subpart  X,  or  a  variant  thereof,  the  State 
does  not  have  the  necessary  legal 
authority  to  implement  the  plan  "  Legal 
authority  to  adopt  and  implement  a  plan 
is  one  of  the  criteria  under  40  CFR  51 
Appendix  V  for  a  state  submittal  to  be 
complete.  Therefore.  lERG  concludes 
that  "USEPA's  overall  approval  of 
Illinois'  ozone  transport  SIP  Call 
submittal,  and  *   •   »  the  legal  authority 
for  Illinois  to  proceed  with  the 
implementation  of  the  NOx  trading 
program  regulations,  can  come  to 
fruition  only  after  Subpart  X  is 
approved."  lERG  also  notes  that  while 
Subpart  X  is  an  integral  element  of 
Illinois'  NOx  SIP  Call  submittal. 
"Subpart  X  is  not  an  element  of  Illinois' 
Chicago  area  attainment 
demonstration." 

Response:  USEPA  agrees  in  part  and 
disagrees  in  part  with  lERGs  comments. 
USEPA  agrees  that  it  has  not  completed 
rulemaking  on  the  NOx  rules  that 
Illinois  has  submitted,  and  USEPA 
agrees  that  such  rulemaking  will  not  be 
complete  until  USEPA  conducts 
rulemakings  on  Subpart  X.  USEPA 
disagrees,  however,  as  to  whether 
rulemaking  on  Subpart  X  is  a 
prerequisite  for  determining  whether 
Illinois  has  satisfied  the  NOx  SIP  Call. 

The  Illinois  legislation  quoted  by 
lERG  instructs  the  applicable  state 
governmental  bodies  to  propose  and 


adopt  regulations  on  NOx  emissions 
pursuant  to  USEPA"s  NOx  SIP  Call.  The 
legislation  gives  more  detailed 
instructions  on  some  points,  including 
instructions  to  adopt  provisions  for 
voluntary  reductions  of  NOx  emissions 
for  allowance  generation  purposes.  The 
state  included  such  provisions  in 
Subpart  X 

USEPA  believes  that  Illinois  has 
fulfilled  its  obligations  under  the  state 
legislation  that  provided  for  the  NOx 
regulations.  However.  USEPA  does  not 
share  lERGs  view  that  the  state 
legislation  dictates  USEPA's  approach 
to  this  rulemaking.  Illinois' 
Enviroiunental  Protection  Act  provides 
for  a  variety  of  regulations,  including 
provisions  for  water  pollution  and  solid 
waste  regulations  and  including  a  range 
of  air  pollution  regulations  such  as  new- 
source  permitting  and  the  Illinois 
volatile  organic  compound  trading 
program.  Clearly  USEPA's  action  on 
Illinois'  NOx  regulations  is  not 
contingent  on  action  on  the  range  of 
other  regulations  pursuant  to  this 
legislation.  All  of  the  new  regulations 
for  statewide  NOx  emission  control  are 
authorized  in  a  single  section  of  the 
Environmental  Protection  .^ct  (section 
9.9).  but  this  fact  does  not  itself  mandate 
that  USEPA  conduct  rulemaking  jointlv 
on  all  elements  provided  for  in  this 
section. 

In  judging  whether  it  can  conduct 
rulemaking  separately  on  the  different 
subparts  of  Illinois'  NOx  rules.  USEPA 
instead  must  focus  more  on  the 
interrelationship  of  the  actual 
provisions  of  these  subparts.  Subpart  T 
specifies  control  requirements  for 
cement  kilns,  which  for  most  sources 
does  not  involve  tradable  allowances 
Subpart  U,  addressing  industrial  boilers 
and  turbines,  identifies  the  regulated 
sources,  specifies  how  many  allowances 
will  be  issued  to  these  sources,  and 
requires  these  sources  to  hold 
allowances  at  least  equivalent  to  their 
emissions.  Subpart  W,  addressing 
electricity  generating  units,  again 
defines  the  regulated  sources,  specifies 
how  many  allowances  will  be  issued  to 
these  sources,  and  requires  adequate 
allowance  holdings  None  of  these 
obligations  under  any  of  these  subparts 
are  altered  by  any  of  the  provisions  of 
Subpart  X. 

Subpart  X  in  essence  specifies  criteria 
and  procedures  by  which  emission  units 
not  subject  to  Subparts  T,  U.  or  W  that 
reduce  NOx  emissions  may  be  issued 
allowances.  Issuance  of  such  allowances 
does  not  alter  the  compliance 
obligations  of  sources  under  Subparts  T, 
U.  or  W  Even  if  a  source  regulated 
under  Subparts  U  or  W  or  possibly  T 
may  ultimately  take  possession  of 


allowances  potentially  issued  under 
Subpart  X.  such  possession  onlv  alters 
the  sources  method  of  compliance  and 
does  not  alter  the  basic  compliance 
obligation,  in  particular  the  obligation  to 
hold  adequate  allowances.  This 
rationale  is  similar  to  the  rationale  bv 
which  USEP.^  )udges  Subparts  U  and  W 
to  be  independent:  although  Subpart  U 
can  affect  the  number  of  allowances 
available  for  purchase  by  Subpart  W 
sources,  the  provisions  of  Subpart  U 
have  no  effect  on  the  compliance 
obligations  of  Subpart  W  sources. 
Therefore.  USEPA  could  choose  to 
conduct  separate  rulemakings  on 
Subpart  U  and  Subpart  W  Thus,  all  four 
subparts  of  Part  217  are  independent 
from  each  other,  and  for  example 
USEP.^  may  choose  to  conduct 
rulemaking  on  Subpart  X  separatelv 
from  its  rulemaking  on  other  subparts  of 
Part  217. 

From  USEPA's  perspective.  Subpart  X 
is  essentially  no  more  or  less 
independent  from  Subparts  U  and  W 
than  it  is  from  the  NOx  control 
regulations  in  other  Eastern  states. 
While  Illinois'  focus  presumably  was  on 
providing  an  alternative  set  of 
allowances  for  Illinois  sources,  these 
allowances  would  also  be  available  for 
use  by  sources  in  other  states  subject  to 
the  NOx  SIP  Call  Thus,  rulemaking  on 
Subpart  X  is  no  more  a  prerequisite  to 
approving  and  implementing  Subparts 
U  and  W  than  it  is  to  approving  and 
implementing  any  other  states  NOx 
control  regulations 

The  remaining  element  of  lERG's 
comment  questions  whether  USEPA 
may  reach  a  conclusion  on  Illinois 
satisf\'ing  the  requirements  of  the  NOx 
SIP  Call  before  completing  rulemaking 
on  the  entire  submittal,  in  particular 
before  completing  rulemaking  on 
Subpart  X.  USET'A  continues  to  believe 
that  it  can  judge  now  whether  Illinois 
has  satisfied  the  existing  NOx  SIP  Call 
requirements.  Through  the  rules  of 
Subparts  T.  U.  and  W  Illinois  has 
limited  emissions  from  cement  kilns, 
industrial  boilers  and  turbines  and 
electricity  generating  units,  respectively. 
Illinois  submitted  a  budget 
demonstration  showing  that  these  three 
subparts  of  the  Part  217  rules  are 
adequate  to  assure  that  NOx  emissions 
in  Illinois  remain  within  levels 
currently  budgeted  for  the  State  under 
the  NOx  SIP  Call.  USEPA  proposed  to 
approve  this  demonstration 

■The  central  requirement  of  the  NOx 
SIP  Call  is  for  each  affected  state  to 
assure  that  NOx  emissions  do  not 
exceed  the  budgeted  levels.  Illinois" 
iudget  demonstration  shows  that  the 
requirements  of  Subparts  T.  U.  and  W 
assure  achievement  of  these  budgeted 
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NOx  emission  levels  in  Illinois.  That  is, 
even  before  completing  rulemaking  on 
Subpart  X,  U,SEPAs  rulemaking  on 
Subparts  T,  U,  and  W  suffice  to  satisfy 
fullv  the  existing  requirements  of  the 
NOv  SIP  Call. 

As  a  point  of  clarification,  the  existing 
requirements  of  the  NO\  SIP  Call  are 
less  stringent  than  USEPA  expects  these 
requirements  to  become.  The  difference 
principally  reflects  a  court  remand  on 
the  portion  of  the  NOx  SIP  Call 
pertaining  to  control  of  stationary 
internal  combustion  engines.  UFEPA 
labels  the  existing  requirements  as 
Phase  I  of  the  NOx  SIP  Call,  which 
I'SEPA  expects  to  amend  with  Phase  II 
budgets  reflecting  presumed  control  of 
internal  combustion  engines  USEPA  is 
only  evaluating  the  Illinois  regulations 
against  the  existing.  Phase  I 
requirements:  USEPA  will  obviously 
evaluate  Illinois'  regulations  with 
respect  to  Phase  II  requirements  only 
after  USEPA  establishes  those 
requirements 

USEPA 's  approach  for  judging 
satisfaction  of  existing  NO\  SIP  Call 
requirements  is  the  same  approach  it  is 
using  to  judge  the  contribution  of  these 
rules  toward  attaining  the  ozone 
standard.  Subparts  T,  U,  and  W  each 
achieve  a  quantifiable  reduction  in  NOx 
emissions  For  purposes  of  the  NOx  SIP 
Call,  USEPA  must  judge  whether  the 
collective  reductions  suffice  to  assure 
that  Illinois'  NOx  emissions  budget  is 
achieved.  For  purposes  of  the 
attainment  demonstration,  USEPA  must 
judge  whether  the  collective  reductions 
suffice  to  assure  attairmient.  The 
intention  of  Subpart  X  is  neither  to 
increase  nor  to  decrease  NOx  emissions 
in  Illinois.  Therefore,  for  both  the  NOx 
SIP  Call  and  the  attainment 
demonstration,  USEPA  may  judge 
whether  the  applicable  requirements  are 
satisfied  without  needing  first  to 
evaluate  Subpart  X 

3.  LTV  Steel 

Comment  LTV  Steel  agrees  in  general 
with  amending  Illinois'  NOx  emissions 
budget  to  add  LTV  Steel's  Boiler  4B  to 
the  list  of  sources  subject  to  allowance 
holding  requirements  However.  LTV 
Steel  believes  that  a  larger  quantity  of 
emissions  should  be  budgeted  for  this 
boiler.  Since  Illinois  is  issuing 
allowances  to  each  source  according  to 
its  budgeted  emissions.  LTV  Steel's 
recommendation  is  expressed  in  terms 
of  the  number  of  allowances  to  be 
issued  to  LTV  Steel  for  this  boiler. 

LT\'  Steel  provides  data  showing  that 
thf  propijsed  budgeted  emissions  for 
Boiler  48  "is  equivalent  to  an  emission 
rate  of  less  than  0.146  Ib/mmBTU  ".  LTV 
Steel  objects  that  the  budgeted  emission 


rate  for  Boiler  4B  "should  not  be  more 
stringent  than  the  [0.15  Ib/mmBTU 
emission  rate  budgeted  for  electricity 
generating  units]". 

LTV  Steel  quotes  from  USEPA's  NOx 
SIP  Call  rulemaking  of  October  27,  1998. 
as  follows:  "EPA  determined  the 
aggregate  emission  levels  for  large  non- 
electric generating  units  in  each  State 
budget  based  upon  a  60  percent 
reduction  *   •   *.  The  60  percent 
reduction  results  in  an  average  emission 
rate  across  the  region  of  0.17  lbs/ 
mmBTU  for  large  non-electric 
generating  units.  Therefore,  initial 
unadjusted  allocations  to  existing  large 
non-electric  generating  units  would  be 
based  on  actual  heat  input  data  (in 
mmBTU)  for  the  units  multiplied  by  an 
emission  rate  of  0.17  Ib/mmBTU."  LTV 
Steel  also  provides  a  similar  quote  from 
USEPA's  rulemaking  of  January  18, 
2000.  LTV  Steel  concludes,  based  on  the 
1995  heat  input  for  its  Boiler  4B,  that 
the  unit  should  receive  allowances  for 
70  tons  per  ozone  season  rather  than  60. 

Response:  USEPA  and  LTV  Steel 
agree  on  most  points:  we  agree  that 
Boiler  4B  should  be  subject  to 
requirements  as  a  large  boiler,  we  agree 
that  controlled  emissions  for  this  boiler 
should  be  calculated  consistently  with 
other  units,  and  we  agree  that  1995 
conditions  (projected  to  2007)  should  be 
the  basis  for  the  calculations.  However, 
we  do  not  agree  on  whether  the 
emissions  budget  for  LTV  Steel's  boiler 
should  be  calculated  at  0.17  Ib/mmBTU 
or  at  60  percent  control. 

LTV  Steels  Boiler  4B  bums  a 
combination  of  natural  gas  and  coke 
oven  gas  Using  emissions  data  collected 
at  the  facility,  Illinois  EPA  and  USEPA 
estimate  that  60  percent  control  of  this 
boiler  would  yield  an  emission  factor 
slightly  below  0.15  Ib/mmBTU. 

USEPA  is  addressing  emissions 
budgeted  for  this  unit  and  not  the 
allocation  for  the  unit:  Illinois  then  has 
latitude  in  how  it  distributes  allowance 
allocations  This  distinction  appears 
moot  in  Illinois  because  the  state's  rules 
provide  allowances  according  to  each 
source's  portion  of  the  budget  (minus  a 
new  source  set-aside),  but  the 
distinction  is  key  to  understanding  the 
statement  in  USEPA's  rulemaking.  The 
quoted  statement  clearly  says  that 
emission  budgets  for  large  non- 
electricity  generating  units  reflect  60 
percent  control.  As  quoted  by  LTV 
Steel,  the  rulemaking  notice  explains 
that  this  control  level  for  industrial 
boilers  and  turbines  on  average  reflects 
an  emission  factor  of  0.17  Ibs/mmBTU, 
so  a  state  could  at  least  approximately 
achieve  the  budgeted  NOx  emission 
level  by  issuing  allocations  at  0.17  lbs/ 
mmBTU.  However,  states  also  have  the 


option  to  allocate  allowances  according 
to  the  60  percent  control  level,  which  is 
the  option  Illinois  has  chosen. 
Regardless  of  how  the  state  chooses  to 
distribute  allowances.  USEPA  must 
calculate  the  budget  adjustment  for  LTV 
Steel's  Boiler  4B  according  to  60  percent 
control. 

Illinois'  rules  provide  an  allowance 
allocation  to  LTV  Steel  according  to  this 
budget  adjustment.  Therefore.  LTV  Steel 
must  have  an  allocation  for  Boiler  4B 
that  reflects  60  percent  control. 

The  second  rulemaking  quoted  by 
LTV  Steel  is  USEPA's  rulemaking  on 
petitions  under  Clean  Air  Act  section 
126.  Besides  the  fact  that  this 
rulemaking  does  not  apply  directly  to 
lUinois,  the  section  126  context  differs 
from  the  NOx  SIP  Call  context  in  a  way 
that  makes  the  quoted  statement 
irrelevant.  In  its  section  126  action, 
USEPA  was  responsible  for  determining 
allowance  allocations.  USEPA  chose 
here  to  issue  allowances  according  to  an 
average  emission  level,  but  this  choice 
in  no  way  requires  states  to  use  the 
same  approach  in  allocating  allowances 
under  the  NOx  SIP  Call.  In  addition,  the 
quoted  statements  suggest  that  had 
USEPA  found  60  percent  control  to 
reflect  a  lower  average  emission  rate, 
USEPA  would  have  allocated 
allowances  according  to  that  lower  rate. 

As  noted  in  the  proposed  rulemaking 
on  Illinois'  rules.  USEPA  has  provided 
detailed  budget  calculations  on  its  web 
site,  at  ftp://ftp.epa  gov/EmisInventory/ 
NOxSIPCallMarZ  2000/.  The 
spreadsheet  for  Illinois  available  at  this 
site  clearly  calculates  the  emissions 
budget  for  industrial  boilers  and 
turbines  on  the  basis  of  60  percent 
control.  Thus,  USEPA  is  adjusting 
Illinois'  budget  to  include  LTV  Steel's 
Boiler  4B  at  a  60  percent  control  level, 
which  under  Illinois'  rules  will  result  in 
LTV  Steel  receiving  an  allocation  for  60 
tons  of  allowances  for  each  ozone 
season. 

Comment:  LTV  Steel  requested 
confirmation  that  the  deadline  for 
installing  and  operating  continuous 
emissions  monitoring  has  been  delayed 
toMay  31.  2003. 

Response:  Illinois'  rule  at  section 
217.456(c)  subjects  sources  such  as  LTV 
Steel  to  the  monitoring  requirements  of 
40  CFR  96  Subpart  H.  (Electricity 
generating  units  are  similarly  subject  to 
the  40  CFR  96  Subpart  H  requirements 
pursuant  to  section  217.756(c).)  As 
promulgated.  40  CFR  96.70  requires  that 
monitoring  begin  at  least  by  May  1. 
2002,  and  earlier  if  the  source  seeks 
early  reduction  credits.  However,  a 
decision  by  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  delayed 
the  emissions  compliance  deadline  of 
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the  NOx  SIP  Call  by  one  year  plus  one 
month. 

While  40  CFR  96  Subpart  H  has  not 
been  expressly  modified.  USEPA 
recognizes  that  the  change  in  the 
compliance  deadline  warrants  a  delav  in 
the  deadline  for  emissions  monitoring 
for  sources  not  seeking  early  reduction 
credits.  The  purposes  of  this  monitoring 
are  best  achieved  by  starting  at  the 
beginning  of  the  defined  ozone  season 
rather  than  one  month  later.  Therefore. 
USEPA  believes  that  the  Court  of 
Appeals  decision  warrants  a  one  year 
delay  but  not  a  thirteen  month  delav  in 
the  commencement  of  emissions 
monitoring  for  sources  not  seeking  earlv 
reduction  credits. 

In  sumrnary.  USEPA  affirms  that 
installation  and  operation  of  continuous 
emissions  monitoring  may  be  delayed 
until  May  1,  2003,  for  sources  that  are 
not  seeking  early  reduction  credits 

m.  What  Action  Is  USEPA  Taking? 

USEPA  is  taking  final  action 
approving  Subparts  T  and  U  of  Part  217 
of  Title  35  of  the  Illinois  Administrative 
Code,  regulating  NOx  emissions  from 
cement  kilns  and  industrial  boilers  and 
turbines,  respectively.  This  approval 
reflects  selected  rule  interpretations 
described  in  the  notice  of  proposed 
rulemaking.  USEJPA  is  making  two 
minor  amendments  to  the  budget  as 
requested  by  Illinois,  adding  a  boiler 
owned  by  LTV  Steel  and  deleting  a 
boiler  owned  by  University  of  Illinois 
from  the  inventory  of  large  boilers  and 
turbines.  By  separate  action  today, 
USEPA  is  approving  Subpart  W, 
regulating  NOx  emissions  from 
electricity  generating  units. 

Illinois'  budget  demonstration  shows 
that  these  three  sets  of  regulations 
provide  sufficient  limitations  on  NOx 
emissions  in  the  state  to  satisf\-  the 
existing  requirements  of  USEPA's  NOx 
SIP  Call.  USEPA  is  approving  this 
budget  demonstration.  With  this 
approval  and  the  approval  of  the  three 
relevant  sets  of  regulations.  USEPA 
concludes  that  Illinois  has  fully  satisfied 
current  ( 'Phase  I  ")  requirements  under 
the  NOx  SIP  Call. 

USEPA  wishes  to  clarify  its  views  on 
one  aspect  of  compliance  accounting 
under  Illinois'  rule.  USEPA's 
administration  of  a  multi-state  trading 
program  requires  that  the  states  have 
consistent  compliance  accounting 
procedures  USEPA  will  be  using 
procedures  in  which  compliance  is 
assessed  on  a  unit-by-unit  basis.  Illinois' 
rules  for  industrial  boilers  and  turbines 
are  somewhat  unclear  on  this  point: 
multiple  rule  paragraphs  indicate  that 
compliance  is  assessed  on  a  unit-bv-unit 
basis,  and  yet  Section  217.456  (d)(i) 


suggests  that  the  source  may  be  in 
compliance  if  the  source  has  adequate 
allowances  on  a  source-wide  basis. 

Illinois  provided  clarification  on  this 
point  in  a  letter  to  USEPA  dated 
September  20.  2001   Illinois  specified 
that  its  rules  must  be  interpreted  to 
require  compliance  on  a  unit-bv-unit 
basis.  Consequently,  if  a  source  holds  a 
sufficient  total  number  of  allowances 
but  misdistributes  these  allowances 
such  that  one  or  more  unit  accounts 
(supplemented  by  available  allowances 
from  the  source's  overdraft  account) 
hold  insufficient  allowances,  those  units 
will  be  in  violation.  Each  violating  unit 
will  be  subject  to  the  3  to  1  deduction 
of  allowances  pursuant  to  Illinois' 
section  217.456  (f)(5)  and  USEPA's  40 
CFR  96.54  (d)(1).  USEPA  concurs  with 
and  approves  this  interpretation  of 
Illinois'  rules. 

The  regulations  approved  here,  along 
with  the  regulations  governing 
electricity  generating  units,  are  an 
important  part  of  Illinois'  attainment 
demonstration  for  the  Chicago  area. 
USEPA  finds  these  regulations 
creditable  for  this  purpose 

USEPA  is  also  approving  all  the 
definitions  of  Part  211  submitted  in 
conjunction  with  the  Subpart  T  and 
Subpart  U  submittals  These  part  211 
rules  provide  a  variety  of  definitions  of 
terms  used  in  part  217  that  are  generallv 
quite  similar  to  USEPA's  recommended 
definitions  These  rules  also  include  a 
definition  of  the  term  "source"  that 
brings  that  definition  into  conformance 
with  state  law  and  USEP.^ 
recommendations 

Because  USEPA  has  not  approved 
Subpart  X.  allowances  may  not  be 
issued  for  sources  that  voluntarily 
reduce  NOx  emissions  pursuant  to  these 
rules.  In  addition,  provisions  in  Subpart 
U  implying  creditability  of  emission 
reductions  pursuant  to  Subpart  X  are 
inoperative  prior  to  approval  of  Subpart 
X 

In  order  to  fulfill  its  obligation  for 
rulemaking  on  the  entire  Illinois 
submittal.  I'SEPA  must  conduct 
rulemaking  on  Subpart  X  While  I'SEPA 
is  taking  no  action  today  on  Subpart  X, 
USEPA  intends  to  conduct  rulemaking 
on  Subpart  X  in  the  near  future. 

USEPA  has  reviewed  the 
completeness  of  Illinois'  submittals  of 
February  23.  2001.  April  9.  2001.  May 
1.2001.andlunel8.  2001   USEPA 
concludes  that  these  submittals  are 
complete  and  represent  a  complete 
response  to  Phase  I  of  USEPAs  NOx  SIP 
Call.  Consequently,  USEPA  concludes 
that  Illinois  has  remedied  the  prior 
deficiency  identified  on  December  26. 
2000  (65  FR  81366).  namely  Illinois' 
prior  failure  to  submit  a  SIP  in  response 


to  the  NOx  SIP  Call.  USEPA  s  December 
2000  finding  started  an  18-month  clock 
for  the  mandator)-  imposition  of 
sanctions  and  the  obligation  for  USEPA 
to  promulgate  a  FIP  within  24  months. 
Today's  action  terminates  both  the 
sanctions  clock  and  USEPA's  FIP 
obligation. 

rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  O^ber  4.  1993).  this  action  is 
not  a  "si^ficant  regulator,^  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  .\ccordingly.  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use  601  et  seq.).  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tnbes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions, 
USEPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 


I 
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existing  requirement  for  the  State  to  use 
voluntan,'  consensus  standards  (VCS). 
USEPA  has  no  authority  to  disapprove 
a  SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  USEPA.  when  it 
reviews  a  SIP  submission,  to  use  VCS  in 
place  of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  L'.S.C.  272  note)  do  not  apply.  As 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7.  1996), 
in  issuing  this  rule,  USEPA  has  taken 
the  necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 
USEPA  has  complied  with  Executive 
Order  12630  (53  FR  8859,  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq]^ 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq  .  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States  USEPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.SC.  section  804(2).  This 
rule  will  be  effective  December  10, 
2001 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  7.  2002. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challenged  later-in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  25,  2001. 

Jo  Lynn  Traub. 

ActingDeputy  Regional  Administrator. 
Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  7401  et  seq. 

Subpart  O — Illinois 

2,  Section  52.720  is  amended  by 
adding  paragraph  (c)(159),  to  read  as 
follows: 

S  52.720    Identification  of  plan. 
*****  . 

(c)  •  *   * 

(159)  On  April  9.  2001.  David  Kolaz. 
Chief,  Bureau  of  Air,  Illinois 
Environmental  Protection  Agency, 
submitted  rules  regulating  NOx 
emissions  from  cement  kilns.  On  May  1, 
2001,  Mr.  Kolaz  submitted  rules 
regulating  NOx  emissions  from 
industrial  boilers  and  turbines  and 
requesting  two  minor  revisions  to  the 
Illinois  NOx  emissions  budget.  On  June 
18.  2001.  Mr.  Kolaz  submitted  a 
demonstration  that  Illinois"  regulations 
were  sufficient  to  assure  that  NOx 
emissions  in  Illinois  would  be  reduced 
to  the  level  budgeted  for  the  state  bv 
USEPA.  On  September  20.  2001,  Mr. 
Kolaz  sent  a  letter  clarifying  that 
Illinois'  rules  for  industrial  boilers  and 
turbines  require  compliance  on  a  unit- 
by-unit  basis. 

(i)  Incorporation  by  reference. 

(A)  Illinois  Administrative  Code,  Title 
35.  Subtitle  B,  Chapter  I,  subchapter  c. 
Part  211,  Definitions,  sections  211  955. 
211.960,  211.1120,  211.3483.  211.3485. 
211.3487,  211.3780.  211.5015.  and 
211.5020.  published  at  25  111.  Reg.  4582, 
effective  March  15.  2001. 

(B)  Illinois  Administrative  Code,  Title 
35,  Subtitle  B.  Chapter  I,  subchapter  c. 
Part  217.  Subpart  A.  Section  217.104. 
Incorporations  by  Reference,  published 
at  25  111  Reg.  4597.  effective  March  15, 
2001 


(C)  Illinois  Administrative  Code.  Title 
35.  Subtitle  B.  Chapter  I,  subchapter  c, 
Part  217,  Subpart  T.  Cement  Kilns, 
sections  217.400,  217.400.  217.402. 
217.404.  217.406.  217.408.  and  217.410. 
published  at  25  111.  Reg.  4597.  effective 
March  15.  2001, 

(D)  Illinois  Administrative  Code.  Title 
35.  Subtitle  B.  Chapter  1,  subchapter  c. 
Part  211.  Sections  211.4067  and 
211.6130,  published  at  25  111.  Reg.  5900, 
effective  April  17.  2001. 

(E)  Illinois  Administrative  Code,  Title 
35,  Subtitle  B,  Chapter  I.  subchapter  c. 
'Part  217,  Subpart  U.  NOx  Control  and 
Trading  Program  for  Specified  NOx 
Generating  Units,  sections  217.450, 
217.452,  217.454,  217.456.  217.458. 
217.460.  217,462.  217.464.  217.466, 
217.468.  217.470.  217.472.  217.474, 
217.476,  217.478,  217.480  and  217.482, 
published  at  25  111.  Reg.  5914.  effective 
April  17.  2001. 

(ii)  Additional  material. 

(A)  Letter  dated  June  18,  2001.  from 
David  Kolaz,  Illinois  Environmental' 
Protection  Agency,  to  Cheryl  Newton, 
United  States  Environmental  Protection 
Agency. 

(B)  Letter  dated  September  20.  2001, 
from  David  Kolaz,  Illinois 
Environmental  Protection  Agency,  to 
Bharat  Mathur,  United  States 
Environmental  Protection  Agency. 

3.  Section  52  726  is  amended  by 
adding  paragraph  (cc)  to  read  as  follows: 

§52.726    Control  Strategy:  ozone. 

***** 

(cc)  Approval — Illinois  has  adopted 
and  USEPA  has  approved  sufficient 
NOx  emission  regulations  to  assure  that 
it  will  achieve  the  level  of  NOx 
emissions  budgeted  for  the  State  by 
USEPA.  USEPA  has  made  two  minor 
budget  revisions  requested  by  Illinois, 
adding  a  boiler  owned  by  LTV  Steel  and 
deleting  a  boiler  owned  by  the 
University  of  Illinois  from  the  inventory 
of  large  NOx  sources. 

[FR  Doc.  01-27933  Filed  11-7-01:  8:45  am] 
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ACTION:  Final  rule. 
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SUI^MARY:  On  February  23,  2001.  Illinois 
submitted  a  rule  to  control  emissions  of 
oxides  of  nitrogen  (  NOx)  from  electric 
generating  units  (EGU).  Illinois'  EGU 
rule  represents  a  key  portion  of  the 
States  response  to  EPA's  October  27, 
1998  NOx  State  Implementation  Plan 
(SIP)  Call.  Illinois  adopted  other  rules  to 
regulate  NOx  emissions  from  non-EGU 
and  cement  kilns  and  these  rules  are 
addressed  in  other  rulemakings.  In 
EPA's  proposed  rule  on  the  adequacy  of 
Illinois'  EGU  rule,  we  noted  that  the 
rule  could  not  be  approved  unless  the 
State  changed  a  compliance  delay 
provision  to  meet  the  provisions  of 
compliance  in  the  EPA  model  rule.  The 
State  made  this  change,  as  well  as  other 
changes  we  recommended,  and  EPA  is 
taldng  this  final  action  to  approve  the 
rule.  The  rule  also  provides  NOy 
emission  reductions  to  support 
attainment  of  the  1-hour  ozone  standard 
in  the  Chicago-Gary-Lake  County  ozone 
nonattainment  area. 

DATES:  This  final  rule  is  effective 
December  10,  2001. 
ADDRESSES:  You  may  obtain  copies  of 
the  State  Implementation  Plan  revision 
request  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604.  Please  telephone  John 
Paskevicz  at  (312)  886-6084  before 
visiting  the  Region  5  office 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agencv, 
Chicago,  Illinois,  60604,  Telephone 
Number:  (312)  886-6084,  E-Mail 
Address:  paskevicz. john®epa. gov. 

SUPPt-EMENTARY  INFORMATION: 

Throughout  this  document,  the  terms 
'you"  and  "me"  refer  to  the  reader  of 
this  final  rule  and  to  sources  subject  to 
the  State  rule,  and  the  terms  "we",  "us", 
or  "our"  refers  to  EPA. 

Table  Of  Contents 

I  Background 

A.  What  Clean  Air  Act  requirements  applv 
to  or  led  to  the  State's  submittal  of  the 
NOx  emission  control  rule' 

B.  What  analyses  and  EPA  rulemaking 
actions  support  the  need  for  the  NOx 
emission  control  rule? 

C.  What  have  been  the  Court  rulings 
regarding  EPA's  NOx  emission  control 
rule? 

II.  Summary  of  the  State  Submittal 

A.  When  was  the  State  NOx  ECU  emission 
control  rule  submitted  to  the  EPA? 

B.  What  are  the  basic  components  of  the 
States  final  rule? 

C.  Components  of  the  State's  final  rule. 

1.  What  geographic  regions  and  sources  are 
affected  by  the  States  final  rule? 


2.  What  are  the  allowable  NOx  emission 
rates  or  levels  for  affected  sources? 

"3.  What  are  the  monitoring,  recordkeeping, 

■    and  reporting  requirements  for  affected 
sources? 

4  What  is  the  compliance/implementation 
deadline  for  the  affected  sources? 

D.  Does  the  Illinois  NOx  trading  program 
meet  the  Federal  NOx  budget' 

E.  What  public  review  opportunities  were 
provided? 

F  What  requirements  are  contained  in  the 
NOx  emission  control  rule  from  the 
standpoint  of  the  Lake  Michigan  ozone 
attainment  demonstration? 

G.  What  guidance  did  EPA  use  to  evaluate 
Illinois'  NOx  control  program? 

H.  Does  the  Illinois  Part  217  NOx 
emissions  control  program  meet  the 
needs  of  the  ozone  attainment 
demonstration? 

1.  Does  the  Illinois  Part  217  ,NOx  emissions 
control  program  meet  all  of  the  Federal 
NOx  SIP  Call  requirements? 

I  What  deficiencies  were  noted  in  Illinois' 
NOx  emissions  control  rule,  and  has 
Illinois  satisfactorily  addressed  them? 
ni  Response  to  Public  Comment 
rV'.  Final  Action 

A.  What  action  is  EP.*k  taking  today? 
V  Administrative  Requirements 

I.  Background 

A.  What  Clean  Air  Act  Requirements 
Apply  to  or  Led  to  the  State 's  Submittal 
of  the  SOx  Emission  Control  Rule? 

The  Clean  Air  Act  (Act  or  CAA)  as 
amended  in  1990  requires  the  EPA  to 
establish  National  Ambient  Air  Qualitv 
Standards  (NAAQS)  for  certain  air 
pollutants  that  cause  or  contribute  to  air 
pollution  that  is  reasonably  anticipated 
to  endanger  public  health  or  welfare 
Clean  Air  Act  sections  108  and  109  In 
1979.  EPA  promulgated  the  1-hour 
ground-level  ozone  standard  of  0.12 
parts  per  million  (ppm)  or  120  parts  per 
billion  (ppb)  44  FR  8202  (Februarv  8. 
1979). 

Ground-level  ozone  is  generally  not 
directly  emitted  by  sources.  Rather, 
volatile  organic  compounds  (VOC)  and 
NOx,  both  emitted  by  a  wide  variety  of 
sources,  react  in  the  presence  of 
sunlight  to  form  additional  pollutants, 
including  ozone.  NOx  and  VOC  are 
referred  to  as  precursors  of  ozone 

The  Act.  as  amended  in  1990.  requires 
EPA  to  designate  as  nonattainment  any 
area  that  was  violating  the  1-hour  ozone 
standard,  generally  based  on  air  qualitv 
monitoring  data  from  the  1987  through 
1989  penod.  Clean  Air  Act  section 
107(d)(4);  56  FR  56694  (November  6, 
1991).  The  Act  hirther  classified  these 
areas,  based  on  the  areas'  ozone  design 
values,  as  marginal,  moderate,  serious, 
severe,  or  extreme.  Marginal  areas  were 
suffering  the  least  significant  ozone 
nonattainment  problems,  while  the 
areas  classified  as  severe  and  extreme 


had  the  most  significant  ozone 
nonattainment  problems. 

The  control  requirements  and  date  by 
which  attainment  with  the  ozone 
NA.'\QS  is  to  be  achieved  var>-  with  an 
area's  classification  Marginal  areas 
were  subject  to  the  fewest  mandated 
control  requirements  and  had  the 
earliest  attainment  date.  November  15. 
1993.  Moderate  areas  were  subject  to 
more  stringent  planning  and  control 
requirements  buVw-ere  provided  more 
time  to  attain  the  ozone  standard,  until 
November  15.  1996  Severe  and  extreme 
areas  are  subject  to  even  more  stringent 
planning  and  control  requirements  but 
are  also  provided  more  time  to  attain  the 
standard  Severe  areas  are  required  to 
attain  the  ozone  NAAQS  by  November 
15,  2005  or  November  15   2007. 
depending  on  the  areas'  ozone  design 
values  for  the  1987  through  1989  period. 

The  Chicago-Gary-Lake  County  ozone 
nonattainment  area  was  classified  as 
severe-17  and  its  attainment  date  is 
November  15,  2007  The  Chicago-Gar\- 
Lake  County  ozone  nonattainment  area 
is  defined  (40  CFR  81  314  and  81  315) 
to  contain  Cook.  DuPage.  Grundy  (Aux 
Sable  and  Goose  Lake  Townships  only). 
Kane,  Kendall  (Oswego  Township  onlv). 
Lake.  McHenrv',  and  Will  Counties  in 
Illinois,  and  Lake  and  Porter  Counties  in 
Indiana 

The  Act  requires  moderate  and  above 
ozone  nonattainment  areas  (including 
severe  ozone  nonattainment  areas)  to  be 
addressed  in  ozone  attainment 
demonstrations,  including  adopted 
emission  control  regulations  sufficient 
to  achieve  attainment  of  the  ozone 
NAAQS  by  the  applicable  ozone 
attainment  dates  "The  requirements  of 
the  Act  for  ozone  attainment 
demonstrations  for  moderate  and  above 
ozone  attainment  areas  are  determined 
by  considering  several  sections  of  the 
Act.  Section  172(c)(6)  of  the  Act 
requires  SIPs  to  include  enforceable 
emission  limitations,  and  such  other 
control  measures,  means  or  techniques 
as  well  as  schedules  and  timetables  for 
compliance,  as  may  be  necessar\  to 
provide  for  attaiiunent  by  the  applicable 
attainment  dates.  Section  172(c)(1)  of 
the  Act  requires  the  implementation  of 
all  reasonably  available  control 
measures  (including  reasonably 
available  control  technology  [RACT])   . 
and  requires  the  SIP  to  provide  for 
sufficient  annual  reductions  in 
emissions  of  VOC  and  .NOx  as  necessar\' 
to  attain  the  ozone  NAAQS  by  the 
applicable  attainment  dates.  Sections 
182(c)(2)  and  (d)  required  SIP  revision 
submissions  by  November  15.  1994  for 
serious  and  severe  ozone  nonattainment 
areas  to  demonstrate  how  the  areas 
would  attain  the  1-hour  standard  and 
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how  they  would  achieve  rate-of-progress 
(ROP)  reductions  in  V'OC  emis.sions  of  9 
percent  for  each  3-year  period  until  the 
date  of  attainment.  (In  some  cases,  NOx 
emission  reductions  can  be  substituted 
for  the  required  VOC  emission 
reductions  to  achieve  ROP.)  Section 
182(c)(2)(A)  requires  the  ozone 
attainment  demonstrations  for  serious 
and  above  ozone  nonattainment  areas  to 
be  based  on  the  use  of  photochemical 
grid  modeling  or  on  other  anahiical 
methods  determined  to  be  at  least  as 
effective  The  attainment 
demonstrations  based  on  photochemical 
orid  modeling  can  address  the  emission 
impacts  of  both  VOC  and  NOx-  The  NOx 
emission  control  regulations  addressed 
in  this  rulemaking  are.  in  part,  intended 
to  meet  the  requirements  for  the 
attainment  demonstrations  for  the 
Chicago-Garv-Lake  County  ozone 
nonattainment  area 

On  October  27,  1998.  the  EPA 
promulgated  a  NOx  SIP  Call  for  a 
number  of  States,  including  the  State  of 
Illinois.  The  NOx  SIP  Call  requires  the 
subject  States  to  develop  N0\  emission 
control  regulations  sufficient  to  provide 
for  a  prescribed  NOx  emission  budget  in 
2007.  and  is  further  discussed  below. 
These  NOx  emission  reductions  will 
address  ozone  transport  in  the  area  of 
the  country'  primarily  east  of  the 
Mississippi  River.  The  rule  also 
provides  NOx  emission  reductions  to 
support  attainment  of  the  1-hour  ozone 
standard  in  the  Chicago-Gary-Lake 
County  ozone  nonattainment  area  EPA 
promulgated  the  NOx  SIP  Call  pursuant 
to  the  requirements  of  CAA  section 
110(a)(2)(D)  and  our  authoritv  under 
CAA  section  nO(k).  Section  '110(a)(2)(D) 
applies  to  all  SIPs  for  each  pollutant 
covered  by  a  NA>\QS  and  for  all  areas 
regardless  of  their  attainment 
designation.  It  requires  a  SIP  to  contain 
adequate  provisions  that  prohibit  any 
source  or  type  of  source  or  other  types 
of  emissions  within  a  State  from 
emitting  any  air  pollutants  in  amounts 
which  will  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  or  attaiument  of  a  standard 
by  any  other  State  with  respect  to  aiiv 
NAAQS.  Section  110(k)(5)  authorizes 
the  EPA  to  find  that  a  SIP  is 
substantially  inadequate  to  meet  any 
CAA  requirement  when  appropriate, 
and.  based  on  such  finding,  to  then 
require  the  State  to  submit  a  SIP 
revision  within  a  specified  time  to 
correct  such  inadequacies. 

B  What  Analyses  and  EPA  Rulemaking 
Actions  Support  the  Need  for  the  NO\ 
En}ission  Control  Rule? 

The  State  of  Illinois  has  the  primary 
responsibility  under  the  CAA  for 


ensuring  that  Illinois  meets  the  ozone 
NAAQS  and  is  required  to  submit  a  SIP 
that  specifies  emission  limitations, 
control  measures,  and  other  measures 
necessary  for  attainment,  maintenance, 
and  enforcement  of  the  NAAQS  within 
the  State.  The  SIP  for  ozone  must  meet 
the  CAA  requirements  discussed  above, 
must  be  adopted  pursuant  to  notice  and 
comment  rulemaking,  and  must  be 
submitted  to  the  EPA  for  approval.  A 
number  of  analyses  and  EPA  rulemaking 
actions  have  affected  the  SIP  revisions 
needed  for  the  Chicago-Gary-Lake 
County  ozone  nonattainment  area  as 
discussed  below. 

The  States  of  Illinois,  Indiana, 
Wisconsin,  and  Michigan  have  worked 
cooperatively  to  provide  the  EPA  with 
an  ozone  attainment  demonstration  for 
the  Lake  Michigan  area,  which  includes 
the  Chicago-Gary-Lake  County  ozone 
nonattainment  area.  Analyses 
conducted  to  support  this  ozone 
attainment  demonstration,  as  submitted 
in  1994  and  supplemented  in  April 
1998,  indicate  that  reductions  in 
upwind  NOx  emissions  are  needed  to 
reduce  the  transport  of  ozone  into  these 
nonattainment  areas. 

On  March  2,  1995,  Mary  D.  Nichols, 
Assistant  Administrator  for  EPA's  Air 
and  Radiation  Division,  published  a 
memorandum  titled  "Ozone  Attainment 
Demonstrations."  In  this  memorandum, 
the  EPA  recognized  that  the 
development  of  the  necessary  technical 
information,  as  well  as  the  emission 
control  measures  necessary  to  achieve 
the  attaiiunent  of  the  ozone  NAAQS  had 
been  difficult  for  the  States  affected  by 
significant  ozone  transport.  EPA 
established  a  two-phase  process  for 
States  with  serious  and  severe  ozone 
nonattainment  areas  to  develop  ozone 
attainment  SIPs.  Under  Phase  I,  States 
were  required  to  complete  1994  SIP 
requirements  (with  the  exception  of 
final  ozone  attainment  demonstrations), 
submit  regulations  sufficient  to  meet 
ROP  requirements  through  1999,  and 
siibmit  initial  ozone  modeling  analyses, 
including  preliminary  ozone  attainment 
demonstrations  based  on  assumed 
reductions  in  upwind  ozone  precursor 
emissions.  Phase  II  called  for  a  two-year 
consultative  process  to  assess  regional 
strategies  to  address  ozone  transport  in 
the  eastern  United  States  and  required 
submittal  of  all  remaining  ROP 
submittals  to  cover  ROP  through  the 
attainment  dates,  final  attainment 
demonstrations  to  address  the  emission 
reduction  requirements  resulting  from 
the  two-year  consultative  process  and 
any  additional  rules  and  emission 
controls  needed  to  attain  the  ozone 
standard,  and  any  regional  controls 


needed  for  attainment  by  all  areas  in  the 
eastern  half  of  the  United  States. 

In  response  to  the  problem  of  ozone 
transport,  the  Environmental  Council  of 
States  (EGOS)  recommended  the 
formation  of  a  national  workgroup  to 
assess  the  problem  and  to  develop  a 
consensus  approach  to  addressing  the 
transport  problem.  As  a  result  of  EGOS' 
recommendation  and  in  response  to  the 
March  2.  1995  EPA  memorandum,  the 
Ozone  Transport  Assessment  Group 
(OTAG),  a  partnership  among  EPA,  the 
.36  eastern  States  and  the  District  of 
Columbia,  and  industrial,  academic,  and 
environmental  groups,  was  formed  to 
conduct  regional  ozone  transport 
analyses  and  to  develop  a  recommended 
ozone  transport  control  strategy.  OTAG 
was  given  the  responsibility  for 
conducting  the  two-years  of  analyses 
envisioned  in  the  March  2.  1995.  EPA 
memorandum 

OTAG  conducted  a  number  of 
regional  ozone  data  analyses  and 
regional  ozone  modeling  analyses  using 
photochemical  grid  modeling.  In  July 
1997.  OTAG  completed  its  work  and 
made  recommendations  to  the  EPA 
concerning  the  regional  emissions 
reductions  needed  to  reduce  transported 
ozone  as  an  obstacle  to  attainment  in 
downwind  areas.  OTAG  recommended 
a  possible  range  of  regional  NO\ 
emission  reductions  to  support  the 
control  of  transported  ozone.  Based  on 
OTAGs  recommendations  and  other 
information.  EPA  issued  the  NOx  SIP 
Call  rule  on  October  27.  1998.  63  FR 
57356. 

In  the  NOx  SIP  Call,  EPA  determined 
that  sources  and  emitting  activities  in  23 
jurisdictions^  emit  NOx  in  amounts  that 
"significantly  contribute"  to  ozone 
nonattainment  or  interfere  with 
maintenance  of  the  1-hour  ozone 
NAAQS  in  one  or  more  downwind  areas 
in  violation  of  CAA  section 
110(a)(2)(D)(i)(I).  EPA  identified  NOx 
emission  reductions  by  source  sector 
that  could  be  achieved  using  cost- 
effective  measures  and  set  state-wide 
NOx  emission  budgets  for  each  affected 
jurisdiction  for  2007  based  on  the 
possible  cost-effective  NOx  emission 
reductions.  The  source  sectors  include 
nonroad  mobile,  highway  mobile,  area. 
electrical  generating  units  (EGUs) 
(including  stationary  boilers  and 
turbines,  which  may  generate  steam  for 
industrial  processes  but  whose  primary 
purpose  is  to  generate  electricity  for  sale 
to  the  electrical  grid),  and  major  non- 


'AUbama.  Connecticut,  Delaware,  District  of 
Columbia.  Ceorgia.  Illinois.  Indiana.  Kentucky. 
Maryland.  Massachusetts.  Michigan.  Missouri.  New 
lersey.  New  York.  North  Carolina.  Ohio. 
Pennsylvania,  Rhode  Island.  South  Carolina, 
Tennessee,  Virginia.  West  Virginia,  and  Wisconsin. 
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EGU  stationary'  point  sources  (process 
stationary  boilers  or  turbines,  whose 
primar>-  purpose  is  to  generate  steam  for 
industrial  processes).  EPA  established 
recommended  NOx  emissions  caps  for 
large  EGUs  (serving  a  generator  greater 
than  25  megawatts)  and  for  large  non- 
EGUs  (maximum  design  heat  input  of 
greater  than  250  million  British  thermal 
units  IBtu]  per  hour  [mmBtu/hr)).  EPA 
determined  that  significant  NOx 
reductions  using  cost-effective  measures 
could  be  obtained  as  follows: 
application  of  a  0.15  pounds  NOx/ 
mmBtu  heat  input  emission  rate  limit 
for  large  EGUs;  a  60  percent  reduction 
of  NOx  emissions  from  large  non-EGUs: 
a  30  percent  reduction  of  NOx 
emissions  from  large  cement  kilns;  and 
a  90  percent  reduction  of  NOx 
emissions  from  large  stationary'  internal 
combustion  engines  not  serving 
electricity  generators  The  2007  state- 
wide NOx  emission  budgets  were 
established  by  jurisdiction,  in  part,  by 
assuming  these  levels  of  NOx  emission 
controls  coupled  with  NOx  emissions 
projected  by  source  sector  to  2007. 

Although  the  state-wide  NOx 
emission  budgets  were  based  on  the 
levels  of  reduction  achievable  through 
cost-effective  emission  control 
measures,  the  NOx  SIP  Call  allows  each 
State  to  determine  what  measures  it  will 
choose  to  meet  the  state-wide  NOx 
emission  budgets.  It  does  not  require  the 
States  to  adopt  the  specific  NOx 
emission  rates  assumed  by  the  EPA  in 
establishing  the  NOx  emission  budgets. 
The  NOx  SIP  Call  merely  requires  States 
to  submit  SIPs.  which,  when 
implemented,  will  require  controls  that 
meet  the  NOx  state-wide  emission 
budget.  The  NOx  SIP  Call  encourages 
the  States  to  adopt  a  NOx  cap  and  trade 
program  for  large  EGUs  and  large  non- 
EGUs  as  a  cost-effective  strategy-  and 
provides  an  interstate  NOx  trading 
program  that  the  EPA  will  administer 
for  the  States.  If  States  choose  to 
participate  in  the  national  trading 
program,  the  States  must  submit  SIPs 
that  conform  to  the  trading  program 
requirements  in  the  NOx  SIP  Call 

On  April  30.  1998.  and  December  26. 
2000.  the  State  of  Illinois  submitted  a 
major  revision  of  the  ozone  attainment 
demonstration  for  the  Chicago-Garv- 
Lake  County  ozone  nonattainment  area 
In  that  attainment  demonstration 
revision,  the  State  demonstrated  that 
significant  reductions  in  transported 
ozone  and  NOx  would  be  necessary  to 
achieve  attainment  of  the  1-hour  ozone 
standard  in  the  nonattainment  area. 
Illinois  committed  to  complete  the 
ozone  attainment  demonstration  and  to 
adopt  sufficient  local  and  regional 
controls  as  needed  to  demonstrate 


attainment  of  the  ozone  standard  and  to 
submit  the  final  attainment 
demonstration  and  adopted  regulations 
to  the  EPA  by  December  2000.  The  EPA 
proposed  to  conditionally  approve  the 
1-hour  attainment  demonstration  based, 
in  part,  on  the  State's  commitment  to 
adopt  and  submit  a  final  attainment 
demonstration  and  a  post- 1999  ROP 
plan,  including  the  necessary  State 
emission  control  regulations,  bv 
December  31.  2000.  64  FR  70496  The 
NOx  regulations  reviewed  in  this  rule 
are,  in  part,  intended  to  meet  part  of  the 
States  commitment  to  complete  the 
ozone  attaiiunent  demonstration  for  the 
Chicago-Gary-Lake  County 
nonattainment  area 

C  What  Have  Been  the  Court  Rulings 
Regarding  EPA  s  .VOx  Emission  Control 
Rules" 

When  the  EPA  published  the  NOx  SIP 
Call  on  October  27,  1998,  a  number  of 
States  and  various  industry  groups  filed 
petitions  challenging  the  SIP  Call  before 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  See 
Michigan  v  EPA.  213  F.3d  663(D  C  Cir 
2000).  The  Court,  on  May  25,  1999. 
stayed  the  obligation  of  States  to  submit 
SIPs  in  response  to  the  NOx  SIP  Call 
rule.  Subsequently,  on  March  3,  2000. 
the  Court  upheld  most  of  the  NOx  SIP 
Call.  The  Court,  however,  vacated  the 
SIP  Call  as  it  applied  to  Missouri  and 
Georgia  and  remanded  for  further 
consideration  the  inclusion  of  portions 
of  Missouri  and  Georgia  in  the  rule  The 
Court  also  vacated  the  rule  as  it  applied 
to  Wisconsin  because  EPA  had  not 
made  a  showing  that  sources  in 
Wisconsin  significantly  contribute  to 
nonattainment  or  interfere  with 
maintenance  of  the  ozone  NAAQS  in 
any  other  State  Finally,  the  Court  also 
remanded  two  issues  concerning  a 
limited  portion  of  the  NOx  emission 
budgets  On  |une  22.  2000,  the  Court 
removed  the  stay  of  States'  obligation  to 
submit  SIPs  in  response  to  the  NOx  SIP 
Call  and  denied  petitioners'  motions  for 
rehearing  and  rehearing  en  banc.  In 
removing  the  stay,  the  Court  provided 
that  EPA  should  allow  128  days  for 
States  to  submit  SIPs.  Thus,  SIPs  were 
to  be  submitted  to  us  by  October  30. 
2000 

n.  Summary  of  the  State  Submittal 

A   When  Was  the  State  .VOx  EGU 
Emission  Control  Rule  Submitted  to  the 
EPA'' 

On  lune  29.  2000.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  draft  NOx  emission 
control  rule  to  the  EPA  for  pre-adoption 
review. 


On  luly  18.  2000.  EPA  received  a 
letter  from  David  I  Koiaz.  Chief.  Bureau 
of  Air.  Illinois  Environmental  Protection 
Agency,  which  contained  a  number  of 
documents,  including  the  draft  rule 
submitted  on  June  29.  2000,  along  with 
additional  documentation  for  the  draft 
rule.  The  letter  included  a  request  from 
the  Bureau  Chief  to  process  the 
submittal  in  parallel  (i.e.,  parallel 
processing)  to  the  development  of  the 
rule  at  the  State  level  and  included  a 
schedule  for  development  and  adoption 
of  the  rule  by  the  State 

Parallel  processing  allows  a  State  to 
submit  a  plan  for  approval  prior  to 
actual  adoption  bv  the  State.  4  7  FR 
27073  Oune  23.  1982)  A  submittal  for 
parallel  processing  must  include  the 
following  three  items:  a  letter  from  the 
State  requesting  parallel  processing,  a 
schedule  for  final  adoption  or  issuance 
of  the  plan:  and  a  copy  of  the  proposed 
regulation  or  document.  Illinois 
submitted  these  three  items  of 
information  m  the  letter  dated  ]ulv  18. 
2000.  from  the  Bureau  Chief  The ' 
Bureau  Chief  is  the  authorized 
representative  for  the  State  to  submit 
SIP  revisions  The  letter  asks  that  EPA 
parallel  process  the  submittal,  and  it 
includes  milestones  leading  to  final 
adoption  of  the  plan  The  milestones 
were  acceptable  to  EPA  as  a  schedule, 
however  the  end  date  of  final  approval 
(final  rule  adoption)  bv  the  Illinois 
Pollution  Control  Board  (IPCBl  could 
not  be  precis?ly  established  Enclosed 
with  the  letter  was  a  copy  of  the  draft 
NOx  rule  along  with  a  "Statement  of 
Reasons'  provided  to  the  IPCB  by  the 
Legal  Counsel  of  the  Illinois 
Environmental  Protection  Agency  to 
support  the  adoption  of  the  rule. 

On  December  27.  2000.  EPA  received 
a  final  rule.  Illinois  Administrative  Code 
217,  Subpart  W.  NOx  Trading  Program 
for  Electrical  Generating  Units  This  rule 
was  made  effective  as  of  December  21, 
2000.  following  approval  by  the  IPCB 
The  rule  included  changes 
recommended  by  EPA  with  the 
exception  of  the  portion  of  the  rule 
(section  217.756(d)(3))  which  contained 
unapprovable  compliance  delav 
language  The  Administrative  Register 
version  of  this  package,  containing  a 
technical  support  document, 
supplemental  information,  hearing 
comments  and  other  information  such 
as  the  ozone  attainment  demonstration 
was  submitted  in  a  letter  dated  February 
23.  2001.  This  package  contained 
compliance  delay  language  as  the  only 
nonapprovable  element  of  the  submittal. 
The  compliance  delay  language 
provided  for  the  State  to  delay 
compliance  with  the  rule  to  the  year 
following  such  time  that  all  other  States 
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in  EPA  Region  5.  and  States  contiguous 
with  the  State  of  Illinois,  have  adopted 
\0\  regulations  and  EPA  has  approved 
these  State's  Nf)\  plans. 

Huwe\pr,  in  a  lune  27.  2001.  letter 
from  the  C^hief.  Bureau  of  Air,  Illinois 
Environmental  Protection  Agency.  EPA 
was  informed  that  on  lune  22,  2001.  the 
Governor  si^ruHi  into  law  House  Bill 


1599.  This  new  Illinois  law  specifies  a 
final  compliance  date  of  May  31,  2004. 
and  satisfies  EPA  concerns  expressed  in 
our  August  31,  2000,  proposal. 

B.  What  Are  the  Basic  Components  of 
the  State's  Final  Rule? 

The  State  based  the  rule  primarily  on 
EPA's  part  96  Trading  Rule.  Many 
sections  of  part  96  are  incorporated  by 


reference  (IBR)  into  the  rule.  In  addition 
to  IBR  of  portions  of  40  CFR  part  96. 
Illinois'  N0\  rule  also  includes  IBR  of 
portions  of  40  CFR  parts  60.  72.  75.  and 
76.  Section  217.104  of  the  Illinois  rule 
identifies  the  CFR  parts  and  sections 
included  in  the  IBR.  Table  1  identifies 
the  Volume  40  CFR  parts  and  sections 
included  bv  IBR  in  Illinois'  NOx  rule. 


Table  1.— 40  CFR  Parts  and  Sections  Incorporated  by  Reference  in  Illinois'  EGU  NOx  Rule 


40  CFR  part  and  section 

Section  title  subject 

60:  Appendix  A  

72   All  Sections     

Mettiod  7  (The  phenol  disulfonic  acid  method) 

Permits  regulation. 

Continuous  emission  monitoring. 

Acid  rain  nitrogen  oxides  emission  reduction  program 

Purpose                                     , 
Definitions 

75  Ail  Sections    

76,  All  Sections     

96   Subpart  A. 

96  1        

96  2         .' 

96  3         

Measurements,  abbreviations,  and  acronyms 
Retired  unit  exemptions 

96  5        

96  6                  

Standard  requirements 

967                 

Computation  of  time. 

96. 


Subpart  B 

96  10     Authorization  and  responsibii 


ty  of  the  NOx  authorized  account  representative. 


96  11 
96  12 


96  13       .... 
96  14 
96.  Subpart  D 

96  30     

96  31  ... 
Subpart  F: 
96  50  .... 
96  51  ... 
96  52       ... 


96 


96  53  

96  54  

96  55(a)  .. 
96  55(&)  .. 
96  56  .... 
96  5? 
Subpart  G 

96  60  

9661       ... 
96  62 
Subpart  H. 
96  70     .... 

96  71     

96  72     

•    96  73    

96  74     

96  75    

96  76 


96 


96 


Alternate  authorized  account  representative 

Changing  the  authorized  account  representative  and  alternate  authonzed  account  rep- 
resentative 
Account  certificate  of  representation. 
Objections  conceming  authonzed  account  representative 

Compliance  certification  report 

Permitting  authonty  s  and  Administrators  action  on  compliance  cenification, 

NOx  Allowance  Tracking  System  accounts 
Establishment  o!  accounts 

NOx  Allowance  Tracking  System,  lists  responsibilities  of  NOx  authonzed  account  rep- 
resentative. 
Recordation  of  NOx  allowance  allocations 
Compliance. 
Banking. 
Banking 
Account  error 
Closing  of  general  accounts 

NOx  allowance  transfers 
EPA  recordation 
Notification. 

Monitonng  and  reporting,  General  requirements 
Initial  certification  and  recertification  procedures  ^ 

Out  of  control  penods 
.Notifications 

Recordkeeping  and  reporting 
Petitions 
Additiooal  requirements  to  provide  heat  mput  data  tor  allocations  purposes. 


In  addition  to  the  IBR  portion,  the 
rule  contains  a  number  of  other  subparts 
and  sections  Table  2  lists  these  subparts 
and  sections  Some  of  these  were 
derived  from  federal  regulations. 
(Illinois  attempted  to  either  revise  the 


federal  regulations  to  mure  abbreviated 
versions  or  to  revise  the  federal 
regulations  to  make  them  more 
compatible  with  existing  State 
regulations.)  Where  appropriate,  the 
final  column  of  Table  2  notes  the  federal 


regulation{s)  from  which  the  State 
regulation  was  derived  or  notes  the 
effect  of  the  State  regulation  relative  to 
related  federal  regulations. 
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Table  2.— Non-IBR  Portions  of  Illinois'  NOx  Rule 


Subpart  Section 


Subpart  B  Section  211 

Subpart  A  

Section  217  100  

Section  217  101  

Section  217.102  

Section  217  104  

Subpart  W         

Section  217  750  

Section  217  752  

Section  217  754  

Section  217  756 

Section  217  756(b)  .... 

Section  217  756(c)  

Section  217  756(d)  .... 
Section  217  756(e)  .... 

Section  217  756(f)   

Section  217  758  

Section  217  758(a)  .... 

Section  217  758ib,i     ... 

Section  217  760  

Section  217  762  

Section  217  764  

Section  217  768  

Section  217  770  

Section  217  774  '. 

Section  217  776  

Section  217  778 

Section  217  780  

Section  217  782  

Appendix  D  

Appendix  F 


Title 


Definitions 


General  Provisions  

Scope  and  organization 
Measurement  Methods   . 
AbDi-eviations  and  Units 


Incorporations  by  Reference    

NOx  T'adinc  P'ogran-  *o'  Eiect'ica  Ge-^erating  Units. 

Purpose     

Severability  

Applicability     

Compliance  Requirements 

Permit  feauirements  

Monitoring  requirements    ■. 

NOv  requirements  

Recordkeeping  ana  'eportmg  requirements  

Liability 

Permitting  Requirements      

Budget  permit  requirements  


Comparable  Federal 
Regulation/Note 


Budget  permit  applications 
NQy  Trading  Budget 


Replace  Some  iBR  Defini- 
tions 


Replaces  some  abbrevia- 
tions included  by  IBR. 


See  40  CFP  96  4 


Methodology  'O'  Calculating  NOx  Allocations  »o'  Budge; 
Electncal  Generating  Units 

NOx  Allocations  tor  Budget  EGUs  

New  Sowce  Set-Asides  to'    New    Budge'  EGUs 

Earty  Reduction  Credits  *or  Budget  EGUs    

Opt-in  Units  

Opt-In  Process 

Budget  Opt-m  Umts  Withdrawal  fror^  NOv  Trading  Pro- 
gram 

Opi-in  Units   Change  m  Reguiator\  Status   

Allowance  Allocations  to  Budget  Opi-i'^  Units  

Non-Eiectncai  Generating  Units  

Allowances  tor  Electrical  Generating  Umts  


See  40  CFR  96  20  and 

9621 
See  40  CFR  96  22  and 

96  23 
See  40  CFR  9€  4C   96  41. 

and  96  42 
See  40  rp^  qf,  42 

See  40  CFR  96  42 

See  40  CFR  96  55. 

See  40  CFR  96  84. 


Using  information  provided  bv  the 
lEPA  to  the  IPCB  in  support  of  the 
adoption  of  this  rule,  the  following 
summarizes  several  of  the  various  rule 
sections  listed  in  Table  2  above. 

Subpart  B.  Section  211 

A  number  of  new  definitions  are 
added  to  an  existing  part  211  of  Illinois' 
air  pollution  rules.  Definitions  of  the 
following  terms  are  added.  Allowance; 
Combined  Cycle  System;  Combustion 
Turbine,  Common  Commercial 
Operation;  Commence  Operation; 
Common  Stack;  Control  Period;  Excess 
Emissions;  Fossil  Fuel:  Fossil  Fuel- 
Fired;  (Generator;  Heat  Input;  Heat  Input 
Rate;  Nameplate  Capacity;  Potential 
Electrical  Output  Capacity;  and 
Repowering.  The  specifics  of  these 
definitions  do  affect  the  completeness 
and  enforceability  of  the  rule(s)  that 
uses  them.  Therefore,  they  have  been 
compared  to  definitions  contained  in  40 
CFR  parts  96  and  97  as  part  of  the 
review  conducted  for  this  final 


rulemaking  EPA  concurs  with  these 
definitions 

Subpart  A 

Section  21  ~  100     Scope  and 
Organization 

This  section  specifies  the  purpose  of 
the  State's  NOx  rule 


Section  217.101 
Methods 


Measuremfn' 


This  section  states  that  the 
measurement  of  NOx  emissions  at 
sources  and  facilities  covered  bv  the 
rule  shall  be  conducted  according  to:  (a) 
the  phenol  disulfonic  acid  method  (40 
CFR  part  60.  appendix  A.  Method  ~ 
(1999)):  and  continuous  emissions 
monitoring  pursuant  to  40  CFR  part  75 
(1999). 


Section  217.102 
I  'nits 


Abbrf'vi.itionF  and 


Like  definitions  of  terms.  abbre\iation 
definitions  can  aff(H~t  the  completeness 
and  enforceability  of  a  rule,  and  the 
abbreviations  added  to  this  rule  have 


been  rp\ievsed  from  this  standpoint   It 
should  be  noted  that  part  211  of  Illinois' 
air  pollution  rules  also  contains  a 
number  of  defined  abbreviations  The 
abbreviations  added  in  section  217.102 
are  specific  to  the  NC3x  rule  and  do  not 
necessarily  applv  to  other  liiinois  air 
pollution  control  ruie^- 

Section  217.104 

As  noted  abo\e.  the  Stdte  niiiendeii 
section  217  104  (to  add  this  section  to 
existing  Illinois  rules)  to  add  portions  of 
40  CFR  part  96  and  40  CFR  parts  72.  75. 
and  76  (see  Table  1  above)  to  the 
documents  that  have  been  incorporated 
;nto  Illinois'  rules  by  reference.  IBR 
document';  are  an  integral  part  of 
Illinois'  rules  and  are  enforceable  in  the 
same  manner  as  one  would  enforce  any 
State  .nile 

Trading  Program  for  Electrical 
Creneratmg  I'nits 

Section  217.754     Applicability 

This  section  addresses  the 
applicability  of  the  State's  NOx  trading 
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program.  Subsection  (a)  provides  that 
the  NO\  trading  rule  and  emissions  cap 
applies  to  all  fossil  fuel-fired  stationary' 
boilers,  combustion  turbines  or 
combined  cycle  systems,  serving  a 
generator  which  has  a  nameplate 
capacity  exceeding  25  megawatts  (MWe) 
if  the  generated  electricity  is  sold.  This 
section  also  applies  to  fossil  fuel-fired 
units  with  a  maximum  design  heat 
input  rate  of  greater  than  250  mmBtu/ 
hour  and  serving  smaller  generators 
under  certain  specified  circumstances, 
including  the  condition  that  a  served 
generator  is  larger  than  50  percent  of  a 
unit's  potential  electrical  output 
capacity  (such  a  unit  would  also  be 
classified  as  an  electrical  generating  unit 
subject  to  the  rule  and  the  trading 
program  requirements).  Subsection  (h) 
of  this  section  provides  that  units 
meeting  the  above  criteria  are  subject  to 
the  emission  limits  of  the  NOx  Trading 
Program. 

Subsection  (c)  provides  an  exemption 
for  low-emitters,  such  as  units  that  burn 
natural  gas  and/or  fuel  oil  exclusively 
and  have  potential  NOx  emission  rates 
of  25  tons  or  less  during  the  control 
period.  The  owner  or  operator  of  such 
a  unit  may  choose  to  get  an  operating 
permit  that  limits  emissions  to  this 
lower  level  through  federally 
enforceable  conditions  as  specified  in 
this  subsection.  Owners  and  operators 
seeking  low  emitter  status  affect  the 
emission  allowances  covered  in  the 
NOx  Trading  Program. 

Further  interpretation  of  this  section 
is  contained  in  a  June  18.  2001.  letter 
from  lEPA  addressing  low-emitter 
status  The  intent  of  Illinois'  low  emitter 
status  provisions  in  Subpart  U 
(§217  472)  and  Subpart  W  (§217.754 
(c))  is  to  provide  a  unit  two  alternatives 
to  qualify  for  low  emitter  status.  The 
first  alternative  requires  a  unit  to  take 
permit  limits  on  its  operating  hours  and 
potential  NOx  mass  emissions  in  order 
to  ensure  that  the  unit's  potential  NOx 
mass  emissions  do  not  exceed  25  tons 
of  NOx  in  an  ozone  season  The 
operating  hours  restriction  follows  the 
procedures  in  EPA's  model  rule.  40  CFR 
96.4(b),  and  is  calculated  using  a  default 
NOx  emissions  rate  and  the  unit's 
maximum  potential  hourly  heat  input. 

The  second  alternative  allows  a  unit 
with  monitored  ozone  season  NOx 
emissions  of  25  tons  or  less,  as 
monitored  according  to  part  75.  to 
qualif\'  for  low  emitter  status.  Under 
this  alternative,  a  unit  must  again  take 
permit  limits  restricting  ozone  season 
operating  hours  and  potential  NOx  mass 
emissions  during  the  ozone  season  to  25 
tons  or  less. 

Also,  the  State  made  clearer,  in  its 
letter,  the  meaning  of  the  term 


"potential"  in  these  provisions.  In 
Subpart  W,  section  217.754(c).  this  term 
is  first  used  in  paragraph  (c)(1)(B), 
stating  that  the  source's  permit  must" 
"Limit  the  EGU's  potential  NOx  mass 
emissions  *   *   *  to  25  tons  or  less." 
Under  paragraph  (c)(1)(D).  the  permit 
must  in  addition  "Require  that  the 
EGU's  potential  NOx  mass  emissions  be 
calculated  [either  by  monitoring 
according  to  40  CFR  Part  75  or  by 
multiplying  maximum  potential  hourly 
emissions  times  hours  of  operation]." 
Consequently,  "potential  emissions" 
must  be  interpreted  to  mean  the 
emissions  determined  according  to 
whichever  method  is  used  under  section 
217.754(c)(1)(D),  Since  the 
measurements  under  40  CFR  Part  75 
measure  actual  emissions,  a  low- 
emitting  source  using  such  monitoring 
would  rely  largely  on  actual  emissions 
data  to  evaluate  compliance  with  the 
permit  limit  on  potential  NOx  mass 
emissions. 

The  contents  of  this  letter  and  an 
analysis  was  published  in  the  proposed 
rule  dated  June  28.  2001  (66  FR  34382). 
because  similar  provisions  are  found  in 
Subpart  U.  Section  217.472(a).  The 
public  comment  period  closed  for  the 
June  28.  2001  proposed  rule  on  July  30, 
2001.  No  adverse  comments  were 
received  on  Illinois'  low-emitter  status 
provisions.  EPA  believes  the 
explanation  provided  by  the  State 
regarding  low-emitter  status  adequately 
addresses  EPA's  concerns. 

Section  217  756    Compliance 
Requirements 

This  section  specifies  the  compliance 
requirements  for  EGUs  subject  to  the 
NOx  Trading  Program  (budget  EGUs). 
Owners  or  operators  of  each  source  that 
has  one  or  more  budget  EGUs  must 
submit  an  application  meeting  the 
requirements  of  section  217.758  for  an 
emissions  budget  permit  from  the  lEPA. 
The  budget  permit  must  specify 
federally  enforceable  conditions 
covering  the  NOx  Trading  Program  and 
must  satisfy  all  other  permitting 
requirements  in  Illinois'  air  quality 
rules  The  application  for  a  budget 
permit  is  subject  to  specified  timing 
requirements. 

Subject  budget  EGUs  must  meet 
specified  monitoring  requirements, 
including  continuous  emissions 
monitoring.  An  account  representative 
for  a  subject  budget  EGU  must  comply 
with  specified  monitoring  compliance 
certification  and  reporting  requirements 
of  40  CFR  part  96.  subpart  H.  The 
monitoring  results  will  be  used  to 
certify  compliance  with  the  budget 
emissions  limitations. 


Subsection  (d)  requires  the  account 
representative  for  a  budget  EGU  to  hold 
sufficient  emission  allowances  available 
for  compliance  deduction  in  the  budget 
EGU's  compliance  account  or  the 
source's  overdraft  account  by  November 
30  of  each  year,  starting  in  the 
compliance  year,  to  account  for  NOx 
emissions.  Only  a  certain  number  of 
allowances  will  be  given  to  a  budget 
EGU  each  control  period  (May  1  through 
September  30)  based  on  an  established 
State-wide  NOx  emissions  cap  and  an 
allowance  distribution  system  devised 
cooperatively  by  the  State  and  the 
affected  sources.  Budget  EGUs  can  not 
use  an  allowance  prior  to  the  control 
period  in  which  it  is  allocated  by  the 
State. 

Subsection  (e)  provides  the 
recordkeeping  requirements  for  the 
budget  EGUs.  All  emission  monitoring 
information  must  be  recorded  and 
maintained  in  accordance  with  40  CFR 
part  96.  subpart  H.  Documents  and 
records  must  be  kept  and  must  be  made 
available  for  inspection  upon  request  for 
5  years  unless  a  different  period  is 
specified  elsewhere  (under  other  parts 
of  these  SIP  rules). 

Subsection  (f)  contains  the  provisions 
governing  liability  of  budget  EGUs,  their 
owner  and  operators,  and  account 
representatives.  The  owner  and  account 
representative  of  one  budget  EGU  are 
not  liable  for  any  violation  of  any  other 
budget  EGU  with  which  they  are  not 
affiliated,  except  with  respect  to 
requirements  for  EGUs  with  a  common 
stack. 


Section  217.758 
Requirements 


Permitting 


The  budget  permit  of  a  budget  EGU 
must  contain  federally  enforceable 
conditions  that  apply  to  the  unit  and 
provide  that  the  budget  permit  is  a 
complete  and  separable  portion  of  the 
source's  entire  permit. 

Subsection  (a)  prohibits  the  issuance 
of  a  budget  permit  and  the 
establishment  of  a  NOx  emissions 
allowance  until  the  lEPA  and  the  EPA 
have  received  a  complete  "account 
certificate  of  representation"  from  the 
budget  EGU's  account  representative, 
and  sets  forth  the  timing  for  submitting 
a  budget  permit  application  where  one 
or  more  of  the  budget  EGUs  are  subject 
to  the  requirements  of  section  39.5  of 
the  Illinois  Clean  Air  Act  Permit 
Program.  Budget  EGUs  not  subject  to 
these  requirements  are  also  required  to 
obtain  a  permit  with  federally 
enforceahle  conditions. 


Federal  Register /Vol.  66.  No.  217 /Thursday.  November  8,  2001 /Rules  and  Regulations         56461 


Section  21 7. 760     The  NOy  Trading 
Budget 

Subsection  (a)  provides  that  the  total 
base  NOx  trading  budget  available 
statewide  for  allowance  allocations  for 
each  control  period  (Mav  1  through 
September  30)  is  30.701  tons  (30,701 
allowances).  This  budget  may  be 
increased  or  decreased  under  various 
circumstances,  such  as  the  opt-in  of 
non-subject  sources  or  the  opt-out  of 
exempted  low-emitter  sources.  This 
subsection  also  provides  that  for  the 
years  of  2004  through  2006,  5  percent  of 
the  30,701  allowances  will  be  allocated 
to  a  new  source  set-aside.  For  the  years 
2007  and  thereafter,  the  new  source  set- 
aside  will  be  reduced  to  2  percent  of  the 
30,701  allowances. 

Subsection  (b)  authorizes  the  lEPA  to 
adjust  the  total  EGU  trading  budget 
available  for  allocation.  This  is  done  to 
remove  allowances  for  low-emitters 
opting  to  become  exempt  from  some 
provisions  of  the  NOx  Trading  Program. 

Subsection  (c)  authorizes  the  lEPA  to 
adjust  the  total  base  EGU  trading  budget 
pro-rata  if  the  EPA  subsequently  makes 
adjustments  in  the  EGU  budget. 

Section  21 7. 762    Methodology  for 
Calculating  NO\  Allocations  for  Budget 
Electrical  Generating  Units  (EGUs) 

The  methodology  used  to  calculate 
allocations  (not  the  total  state-wide 
emission  cap)  is  based  on  the  emission 
rate  limit  and  a  unit's  control  period 
heat  input.  Appendix  F  of  the  rule  lists 
the  budget  EGUs  and  their  associated 
allowances.  For  budget  EGUs,  including 
opt-ins,  not  listed  in  Appendix  F,  the 
limiting  emission  rate  used  in  the 
calculation  of  allowances  is  the  more 
stringent  of  0.15  pounds  NOx/million 
Btu  heat  input  or  the  permitted  NOx 
emission  rate,  but  never  less  than  0.055 
pounds  NO\  per  million  Btu  heat  input. 

Subsection  (h)  sets  forth  how  the  heat 
input  is  to  be  determined  for  the  control 
period.  This  heat  input  for  each  budget 
EGU  is  used  along  with  the  emission 
limit  to  determine  the  NOx  allowance 
for  the  EGU. 

Section  2 1 7. 764     NOx  Allocations  for 
Budget  EGUs 

This  section  sets  forth,  for  each 
control  period,  the  allowance 
allocations  for  budget  EGUs.  The 
allocations  involve  a  "fixed/flex" 
approach  from  2007  through  2010  and 
a  '100  percent  flex"  approach  in  2011 
and  thereafter  (consult  this  section  of 
the  rule  for  the  details  of  these 
approaches).  The  allocations  for  2004 
through  2006  are  specified  in  subsection 
(a).  Other  subsections  provide  for 
allocations  of  allowances  to  budget 
EGUs  for  follow-on  vears  out  to  2011. 


Section  21 7. 768    New  Source  Set- Aside 
for  -New"  Budget  EGUs 

This  section  sets  aside  allowances  for 
new  sources  as  noted  above.  During  the 
period  of  2004  through  2006.  any 
allowances  that  are  not  allocated  to  new 
sources  will  be  allocated  to  certain 
EGUs.  After  Januan-  1.  2004.  new 
budget  EGUs  that  commence 
commercial  operation  may  purchase 
allowances  from  the  new  source  set- 
aside  based  on  a  pricing  structure 
defined  in  this  section. 

Section  21 7. 770    Earlv  Reduction 
Credits  for  Budget  EGUs 

This  section  allows  budget  EGUs  to 
request  early  reduction  credits  (ERCs)  if 
they  reduce  NOx  emissions  in  the  2001. 
2002  or  2003  control  periods  for  use  in 
2004  and  2005  control  periods  This 
section  sets  forth  the  various 
requirements  associated  with  the 
generation  and  recording  of  these  ERCs 
along  with  the  requirement  for 
monitoring  system  availability.  It  is 
understood  that  early  reduction  credits 
for  the  year  2001  would  require 
emissions  monitoring  according  to  part 
75  during  the  2000  ozone  period  in 
order  to  establish  a  baseline  and  for 
each  control  period  for  which  early 
reduction  credits  are  requested  This 
and  other  issues  were  addressed  to  the 
State  in  a  letter  dated  May  16.  2001. 

C  Components  of  the  State's  Final 
Rules 

1.  What  Geographic  Regions  and 
Sources  Are  Affected  bv  the  State  s 
Final  Rule? 

The  final  rules  affect  ail  fossil  fuel- 
fired  boilers,  combustion  turbines  or 
combined  cycle  systems  in  the  State  of 
Illinois  serving  a  generator  with  a 
nameplate  capacity  greater  than  25 
MWe  and  selling  electricity  (and  boilers, 
turbines,  and  all  combined  cycle 
systems  in  the  State  of  Illinois  serving 
smaller  generators  provided  that  these 
units  have  heat  input  rates  exceeding 
250  mmBtu/hour  and  have  a  potential  to 
provide  more  than  50  percent  of  their 
power  output  to  the  generators),  and  anv 
opt-in  sources  in  the  State  of  Illinois  as 
described  in  the  rule. 

2.  What  Are  the  Allowable  NOx 
Emission  Rates  or  Levels  for  Affected 
Sources? 

The  NOx  reductions  called  for  in  the 
State  rule  are  based  on  an  NOx 
emissions  cap  required  for  EGUs  in  the 
State.  The  target  budget  established  in 
the  State  rule  is  30.701  tons  for  the 
control  period.  The  cap  is  based  on  an 
emission  rate  of  0.15  pounds/mmBtu 
heat  input  for  EGUs  operating  in  1995/ 


1996  applied  to  operating  levels 
expected  in  2007.  With  regard  to  the 
attainment  demonstration  for  the 
Chicago-Gar\'-Lake  Countv 
nonattainment  area,  the  State  submitted 
an  attainment  demonstration  on 
December  26.  2000.  This  rule  is 
intended  to  provide  the  level  of  control 
from  EGUs  that,  in  conjunction  with 
rules  establishing  similar  requirements 
for  other  source  types,  will  meet  Illinois' 
NOx  emission  budget  under  the  NOx 
SIP  Call. 

3  What  ,\re  the  Monitoring, 
Recordkeeping,  and  Reporting 
Requirements  for  Affected  Sources? 

The  lEP.^  incorporated  by  reference 
the  EPA  Pari  96  monitonng, 
recordkeeping,  and  reporting 
requirements  for  affected  sources. 
However,  in  section  217  770(a)  of  the 
rule,  which  addresses  earlv  reduction 
credits  for  budget  EGUs,  the  rule 
provided  that  "*    *    *  monitoring  system 
availability  shall  be  not  less  than  80 
percent  during  the  control  period  prior 
to  the  control  period  in  which  the  NOx 
emissions  reduction  is  made  *    *   *". 
Also,  m  the  opt-in  process,  the  State,  in 
section  217.776(b)  addressed  monitoring 
system  availabihtv  of  '•   *   *  not  less 
than  80  percent  * '  •   *  ".  This  differed 
with  the  EPA  requirement  for 
monitoring  in  section  96  84(b)  of  40  CFR 
part  96.  which  requires  90  percent 
availability  In  the  course  of  finalizing 
the  rule,  the  State  revised  the 
availability  requirement  to  90  percent 
and,  therefore,  this  portion  of  the  rule  is 
approvable 

4  What  Is  the  Compliance/ 
Implementation  Deadline  for  Affected 
Sources' 

The  Illinois  rule  had  a  compliance 
date  that  was  contingent  upon 
implementation  of  NOx  rules  in  other 
States.  Section  217,756  stated  that 
sources'*    *   *  shall  be  subject  to  tlie 
monitoring  and  [emission  control] 
requirements  *    *    *  starting  on  the  later 
of  May  1.  2003.  *    *   *  or  [May  1  of  the 
year  after]  all  of  the  other  States  subject 
to  the  provisions  of  the  NOx  SIP  Call  [in 
Region  5  or  contiguous  to  Illinois)  have 
adopted  regulations  to  implement  NOx 
trading  programs  and  other  required 
reductions  of  NOx  emissions  pursuant 
to  the  NOx  SIP  Call,  and  such 
regulations  have  received  final  approval 
byUSEPA*   •   VorafinalFIPfor 
ozone  promulgated  b\  USEPA  is 
effective."  The  relevant  other  States  are 
Indiana.  Michigan.  Ohio,  Missouri,  and 
Kentuckv  This  language  provided  for 
compliance  with  rele\  ant  requirements 
by  May  1.  2003.  except  that  a  later 
compliance  date  would  apply  if  any  of 


\ 
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these  five  other  States  did  not  have 
adequate  NO\  regulations  either  as 
approved  State  regulations  or  as 
effective  promulgated  Federal 
regulations  by  the  end  of  2002. 

This  language  raised  significant 
concerns  vvhic:h  we  i:ommunii..ated  to 
the  State  For  EPA  to  approve  this  rule 
and  the  expected  other  related  rules  as 
satisfying  the  NOy  SIP  Call.  EPA  must 
conclude  that  the  controls  needed  to 
achieve  the  budget  will  be  required  by 
May  31,  2004.  As  noted  above,  in  a  June 
27. '2001.  letter.  lEPA  informed  EPA  that 
on  June  22,  2001,  the  Governor  signed 
into  law  House  Bill  1599  which 
specifies  a  May  31,  2004,  compliance 
date  applicable  to  this  rule  and  other 
rules  which  are  part  of  the  NOx  SIP. 

D  Does  the  Illinois  \'Ox  Trading 
Program  Meet  the  Federal  NOy  Budget? 

EPA  believes  the  Illinois  NOx  EGU 
rule  submittal  addresses  all  of  the 


elements  of  the  N0\  model  rule  for 
EGUs  and  therefore,  when  fully 
implemented,  will  meet  the  existing 
requirements  of  the  Federal  NOx 
budget.  The  State's  SIP  included  rules 
controlling  emissions  from  electric 
generating  units,  non-electric  generating 
units,  cement  kilns,  and  associated 
budget  trading  rules.  The  SIP  also 
includes  a  rule  which  incorporates  by 
reference  portions  of  the  Federal  part  96 
rule,  and  includes  a  budget 
demonstration  which  was  submitted  by 
the  Chief,  Bureau  of  Air,  in  a  letter 
dated  June  18,  2001. 

The  most  significant  portion  of  the 
plan  was  a  revision  of  the  State's  rules, 
requested  by  EPA,  which  responded  to 
our  concerns  regarding  the  delayed 
compliance  date  affecting  the  three 
source  categories  and  the  budget  trading 
program.  This  revision  to  the  rules  was 
brought  about  by  a  change  in  legislation, 
signed  by  the  Governor  and  submitted 


by  the  State  to  EPA  in  a  letter  dated  June 
27.  2001, 

All  of  these  items  have  been  reviewed 
by  EPA  and  found  to  meet  the 
requirements  set  fortti  in  the  EPA  model 
rule  and  in  part  51,121.  The  State  has 
not  yet  submitted  a  rule  to  control 
internal  combustion  engines  because 
EPA  has  not  promulgated  its  final  rule 
for  this  source  category. 

The  budget  data  are  derived 
from  EPA's  inventory,  obtained  from 
the  EPA  Internet  site  at 
ftp  epa .gov/EmisIn ventorv/ 
NOxSIPCaU_Mar2_2000/  The  following 
table  summarizes  the  2007  budget  for 
the  five  categories  of  sources  identified 
in  EPA's  rulemaking,  namely  electrical 
generating  point  sources  (EGUs).  non- 
electrical generating  point  sources  (non- 
EGUs).  stationary  area  sources,  non-road 
mobile  sources,  and  on-road  mobile 
sources. 


Sector 


2007  CAA 

base  ozone 

season  total 

(tons) 


2007 
Budget 
ozone 
season 

total 
(tons) 


Emission 

reduction 

(tons) 


Category 

reduction 
(% 


Contnbution 

to  NOx 

trading 

budget 

(tons) 


Electncal  Generating  Units  (EGUs)  

Non-Electncal  Genera^on  Units  (Non-EGUs) 

.  Area  

On-Road  Mobile 

Non-Road  

Total  


119,311 

71.011 

9.369 

112.518 
56.724 

368.933 


32,372 

59.765 

9,369 

112,518 
56.724 

270.748 


86, 
11, 


98 


939 

246 

0 

0 

0 
185 


30.701 

4,856 

0 

0 

0 

35.557 


The  reductions  of  11.246  tons  from 
non-EGUs  are  based  on  reductions  at 
large  cement  kilns,  large  industrial 
boilers  and  turbines,  and  assuming  a 
90%  reduction  from  large  internal 
combustion  (I.C.)  engines.  Illinois  has 
not  yet  submitted  a  rule  to  control  I.C. 
engines  because  EPA  has  not 
promulgated  its  final  rule  covering  I.C. 
engines.  Also,  in  the  Subpart  U  (non- 
EGU)  SIP  submittal.  Illinois  EPA  has 
requested  that  EP.A  incorporate  a 
slightly  revised  budget  for  non-EGUs 
that  reflects  inventory  corrections. 
When  these  revisions  are  incorporated, 
the  non-EGl'  point  source's  2007  base 
and  2007  budget  emissions  will  be 
71.011  and  59.765  tons  of  NOx  per 
ozone  season,  respectively,  as  compared 
to  the  70,948  and  59.577  tons  per  season 
rpported  in  EP.As  inventory- 
As  with  the  approach  EPA  assumed  in 
formulating  its  budget.  Illinois' 
approach  reflects  controls  on  EGUs  and 
on  non-EGUs  Illinois'  rules  provide  for 
large  EGUs  and  large  point  non-EGUs  to 
participate  in  the  Federal  NOx  Trading 
Program,  and  their  NOx  emissions  are 
capped  at  the  same  level  as  contained  in 


EPA's  inventory  of  March  2,  2000.  with 
the  exception  of  revisions  requested  in 
Illinois'  non-EGU  (Subpart  U)  SIP 
revision.  The  revised  trading  budget  for 
non-EGUs  as  proposed  by  Illinois  is 
4.856  tons,  as  compared  to  4,882 
reported  in  the  EPA's  inventory.  The 
Subpart  T  cement  kiln  rule  does  not  cap 
NOx  emissions  from  large  kilns.  Illinois 
followed  EPA's  model  rule  in 
developing  the  Subpart  T  regulation.  It 
is  a  technology/rate-based  rule.  Though 
Illinois  has  used  the  emissions 
reductions  specified  in  the  March  2, 
2000,  inventory,  the  NOx  emissions  can 
decrease  or  increase  slightly  depending 
on  the  options  the  sources  choose  to 
comply  with  the  Subpart  T  rule.  EPA  is 
satisfied  with  the  State's  submittal. 

E.  What  Public  Review  Opportunities 
Were  Provided? 

The  State  reports  that  early  in  1999, 
the  lEPA  commenced  regular  meetings 
with  the  NOx  Technical  Conmiittee  and 
with  representatives  of  the  existing 
EGUs.  The  State  met  with  these  existing 
sources  on  numerous  occasions.  Most  of 
the  tirne  was  spent  developing  concepts 


in  the  flexible  portions  of  the  Federal 
NOx  Trading  Program,  i.e.,  initial 
allocations,  allocation  methodology,  and 
the  use  of  the  Compliance  Supplement 
Pool.  The  State  also  met  with  new  EGUs 
and  again  with  existirjg  EGUs  for  a 
second  time  to  discuss  how  allowances    ^ 
would  be  allocated.  j 

Following  the  May  25,  1999  stay  by  / 
the  Court  of  Appeals,  the  lEPA  shifted  ; 
its  effort  to  meet  the  requirements  of  the 
1-hour  ozone  standard  attainment 
demonstration.  When  this  stay  was 
lifted  on  June  22.  2000.  lEPA  again 
began  to  formulate  a  program  to  comply 
with  the  NOx  SIP  Call  rule.  lEPA  again 
met  with  the  affected  sources  and  also 
with  the  American  Lung  Association  of 
Chicago,  the  Illinois  Environmental 
Council,  the  Environmental  Law  and 
Policy  Center,  and  the  Illinois 
Environmental  Regulatory  Group. 

F  What  Requirements  are  Contained  in 
the  S'Ox  Emission  Control  Rule  From 
the  Standpoint  of  the  Lake  Michigan 
Ozone  Attainment  Demonstration? 

As  noted  in  the  December  16,  1999 
proposed  rulemaking  on  the  State's 


\ 
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attairunent  demonstration  for  the 
Chicago-Gary-Lake  County  ozone 
nonattainment  area  [64  FR  70496).  the 
attainment  demonstration  noted  that 
significant  reductions  in  regional  NOx 
emissions  would  be  needed  to  attain  the 
standard  in  the  nonattairunent  area.  The 
State  did  assume  significant  future 
reductions  in  background  (transported) 
ozone  levels  and  upwind  NOx 
emissions  to  reflect  possible  impacts 
from  EPA's  NOx  SIP  Call  based  on 
information  available  prior  to  April 
1998. 

G.  What  Guidance  did  EPA  Use  to 
Evaluate  Illinois'  NOx  Control  Program^ 

The  State  of  Illinois  asked  that  the 
Part  217  NOx  emissions  control  rule  be 
parallel  processed  by  EPA  in  order  to 
expedite  eventual  approval  of  the  State's 
NOx  SIP.  Guidance  for  parallel 
processing  is  found  at  47  FR  27073 
(June  23.  1982).  In  addition,  we  used  40 
CFR  part  96  for  review  of  portions  of  the 
submittal  which  apply.  The  State 
incorporated  by  reference  a  significant 
portion  of  40  CFR  part  96  The  portions 
incorporated  by  reference  are  listed 
elsewhere  in  this  action. 

H.  Does  the  Illinois  Part  21 7  NOx 
Emissions  Control  Program  Meet  the 
Needs  of  the  Ozone  Attainment 
Demonstration? 

Illinois  and  other  Lake  Michigan 
States  completed  the  attainment 
demonstration  for  the  Lake  Michigan 
area.  EPA  proposed  on  Julv  11.  2001  (66 
FR  36370)  to  approve  lEPA's  Chicago 
area  attainment  demonstration  because 
we  believe  it  adequately  demonstrates 
attairunent  for  the  Chicago-Gary-Lake 
County  ozone  nonattairmient  area.  A 
complete  discussion  of  the  budget 
demonstration  can  be  found  at  66  FR 
34382 

I.  Does  the  Illmois  Part  21 7  NOx 
Emissions  Control  Program  Meet  Ail  of 
the  Federal  NOx  SIP  Call  Requirements^ 

No.  The  Part  217  rule  only  addresses 
the  NOx  controls  for  EGUs  Although 
these  reductions  are  significant,  they  are 
not  sufficient  to  guarantee  that  the  State 
will  achieve  the  NOx  emission  budget 
estabhshed  in  the  NOx  SIP  Call  To 
achieve  the  acceptable  NOx  emission 
level  of  the  NOx  SIP  Call,  the  State 
adopted  additional  emission  control 
regulations  for  non-EGUs  and  Cement 
Kilns  The  adequacy  of  the  full  set  of 
reductions  to  satisfy  the  NOx  SIP  Call 
requirements  is  addressed  in  separate 
rulemaking  on  these  sources  and  on  the 
budget  demonstration  (See  66  FR 
34382).  Other  previously  identified 
deficiencies  and  how  Illinois  addressed 
them  are  discussed  below. 


/.  What  Deficiencies  Were  Noted  in 
Illinois'  NOx  Emissions  Control  Rules 
and  Has  Illinois  Satisfactorily 
Addressed  Them''  f 

We  reviewed  the  State's  draft  Part  217 
NOx  trading  program  rule  for  EGUs  and 
gave  the  State  comments  on 
deficiencies  EPA  again  reviewed  the 
rule  when  it  was  submitted  in  Februarv 
23.  2001 .  and  found  the  State  made 
many  of  the  corrections  suggested  bv  us 
These  deficiencies  were  corrected  bv 
Illinois  and  the  State  included  these 
changes  m  an  errata  sheet  filed  with  the 
Illinois  Pollution  Control  Board  during 
its  heading  process.  We  again  reviewed 
the  rule  and  the  legislation  following 
the  action  by  the  Legislature  which 
addressed  the  compliance  delay 
language  and  found  this  portion 
addressing  compUance  delay  to  be 
acceptable. 

Section  217.101(a) 

The  reference  to  Method  7  is 
questionable.  Method  7  is  a  one  time 
stack  test.  The  rule  should  require 
Continuous  Emissions  Monitoring 
Systems  (C:EMS).  Additionally,  there  is 
a  more  recent  method  than  method  7.  It 
is  method  7e  The  State  made  this 
correction  in  its  final  rule  The  State's 
rule  incorporates  by  reference  EPA's 
measurement  methods,  it  also  refers  to 
40  CFR  part  75  Table  1  lists  the 
elements  of  EPA's  model  rule  which  the 
State  incorporated  by  reference 
Included  in  that  list  is  part  75 
Continuous  Emissions  Monitoring 
which  the  State  requires  for  all  sources 
subject  to  this  rule  It  is  clear  that  the 
State's  intent  in  this  section  is  to  see 
that  all  sources  use  CJEMs  as  the 
exclusive  requirement  for  measuring 
emissions 

Section  21 7. 754(c)    Low-Emitter  Status 

If  a  unit  receives  low  emitter  status, 
it  will  not  be  required  to  monitor 
emissions  The  unit  will  need  only  to 
report  operating  hoiu^  In  Subpart  W  at 
217.754(c)  of  the  State's  rule,  which 
requires  potential  NOx  emissions  to  be 
calculated  by  either  part  75  or  by  the 
default  emissions  rate,  the  rule  should 
require  only  the  use  of  default  emissions 
rates  However,  in  the  States  final  rule 
this  recommendation  was  not  followed 
The  intent  of  this  portion  of  the  rule  is 
to  provide  a  unit  two  alternatives  to 
qualify  for  low  emitter  status  The  first 
alternative  requires  a  unit  to  take  permit 
limits  on  its  operating  hours  and 
potential  NOx  mass  emission  in  order  to 
ensure  that  the  units  potential  NOx 
mass  emission  do  not  exceed  25  tons 
during  the  ozone  season. 


The  second  alternative  allows  a  unit 
with  monitored  ozone  season  NOx 
emissions  of  25  tons  or  less,  as 
monitored  according  to  part  75.  to 
qualify  for  low  emitter  status  Under 
this  alternative,  a  unit  must  again  take 
a  permit  limit  restricting  ozone  season 
operating  hours  and  potential  NOx  mass 
emissions  during  the  season  to  25  tons 
or  less. 

The  State  goes  on  to  define  the  use  of 
the  term  "potential  NOx  mass 
emissions'  as  it  is  used  in  this  section. 
In  Subpart  W.  section  217  754(c).  this 
term  is  first  used  in  paragraph  (c)(1)(B), 
stating  that  the  source's  permit  must 
"Limit  the  EGUs  potential  NOx  mass 
emissions*    *    *  to  25  tons  or  less" 
Under  paragraph  (c)(1)(D),  the  permit 
must  in  addition  'Require  that  the 
EGUs  potential  NOx  mass  emissions  be 
calculated  [either  by  monitoring 
according  to  40  CFR  75  or  by 
multiplying  maximum  potential  hourly 
emissions  times  hours  of  operation]." 
Consequently,    potential  emissions" 
must  be  interpreted  to  mean  the 
emissions  determined  according  to 
whichever  method  is  used  under  section 
217  754(c)(1)(D)  Since  the 
measurements  under  40  CFR  75 
measure  actual  emissions,  a  low 
emitting  source  using  such  monitoring 
would  rely  largely  on  actual  emissions 
data  to  evaluate  compliance  with  the 
permit  limit  on  potential  NOx  mass 
emissions. 

Section  217  756 

This  section  repeats  section  96  6  of  40 
CFK  part  96.  which  is  already 
incorporated  by  reference  in  the  State 
rule  EPA  recommended  section  217  756 
be  deleted  The  State  chose  to  leave  this 
section  in  its  rule  as  a  means  of 
providing  fuller  notice  to  sources  in 
Illinois  subject  to  the  rule  applicable  to 
them. 

(djOj.  This  subsection  is  discussed  in 
detail  in  previous  pages  of  this  action 
and  was  the  main  reason  for  EPA's 
August  31.  2000.  proposed  disapproval 
in  the  alternative  (See  65  FT?  52967).  In 
a  June  27.  2001.  letter  to  EPA.  lEPA 
informed  EPA  that  on  June  22.  2001.  the 
Governor  signed  into  law  House  Bill 
1599  which  specifies  a  May  31.  2004, 
compliance  date 

Igi  Effect  on  other  authorities — We 
recommended  that  rather  than 
referencing  40  CFR  96,4fb),  the  rule 
should  reference  217.754(c).  The  State 
agreed  and  made  the  change. 

Section  217.762 

Throughout  this  section,  when  the 
State  addressed  allocation  of  allowances 
from  the  new  source  set-aside,  it  uses 
the  phrase  "to  budget  EGUs  that  have 
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not  fully  operated  for  the  hill  2000 
control  period  (italics  supplied)."  Read 
literally,  it  could  authorize  an  existing 
source  that  was  shut  down  for  part  of  a 
control  period  to  receive  allowances 
from  the  new  source  set-aside.  We 
recommended  the  State  clarif\-  this. 
perhaps  by  replacing  the  italicized 
phrase  with  the  phrase  "commenced 
commercial  operation  "  This  latter  term 
is  used  in  section  217.768.  In  order  to 
use  consistent  terminology,  the  State 
made  the  recommended  change. 

Section  217.768 

111  In  this  section  the  State  should 
clarif\'  the  phrase  •*   *   *  less  than  one- 
half  of  the  control  period  in  2002 
*   '    *".  EPA  recommended  this 
language  be  more  specific.  The  State 
changed  this  to  ••*    •    *  but  have 
operated  for  76  or  fewer  days  of  the 
control  period  m  2003  *    *  '*"  This 
changed  not  only  the  language  to  clarify 
the  meaning  but  also  changed  the  year 
to  reflect  the  court  change  in  the  date  of 
compliance. 

Section  2 17. 7 70 

lal  The  unit's  monitoring  data 
availability  was  listed  at  80  percent.  In 
the  State's  final  rule  data  availability 
was  changed  to  90  percent,  as  in  the 
model  Federal  rule.  The  phrase,  the 
"*   *    *  control  period  prior  to  the 
control  period  *    *    *"  is  ambiguous  due 
to  the  double  reference  to  "control 
period."  This  was  made  clear  in  the 
final  rule  The  State  also  revised  the 
years  in  which  early  reduction  credits 
can  be  earned  as  reflected  in  the  change 
in  the  date  by  which  sources  must  be  in 
compliance. 

Section  217.774     Opt-in  Units 

Ia)f2)  By  its  terms,  the  provisions 
authorize  units  to  opt-in  only  if  all  of 
their  emissions  are  vented  to  a  stack  and 
monitor  in  accordance  with  part  75. 

Section  217.776 

(bj  Monitoring  data  availability  was 
80  percent  in  the  State's  proposed  rule. 
The  State  changed  this  to  90  percent  in 
it's  final  rule. 

Section  217.778 

(b)(3l  In  the  State's  final  rule  tfiis 
section  was  changed  to  (b)(2).  The  rule 
referred  to  "any  allowances  allocated  to 
that  unit  under  section  217.782  of  this 
subpart  for  the  control  period  *    *   * 
(emphasis  added)"  We  recommended 
the  emphasized  term  be  revised  to  read 
"*   *   *  the  same  or  earlier  control 
period  *   •   ♦"  The  States  final  rule 
includes  this  recommended  change. 


Section  217.780 

Throughout  this  section,  the  State 
refers  to  a  unit  which  changes  its 
regulatory  status  and  becomes  a  budget 
opt-in  unit.  In  fact,  this  provision  is 
meant  to  address  units  which  change 
their  regulatory  status  and  become 
budget  units.  EPA  recommended  in  this 
section  the  phrase  "*   *   *  budget  opt-in 
unit  *   *   *"  be  replaced  with  the  phrase 
"*    *    *  budget  EGU*    *    *".  The  State 
did  not  make  this  recommended  change 
as  it  believed  the  change  was  not 
necessary.  The  State  retained  the 
terminology  in  order  to  keep  it  straight 
for  purposes  of  Illinois  sources  that  are 
opt-in  units,  not  ones  that  are  required 
to  be  in  the  trading  program.  As  they  are 
opt-in  units,  they  can  opt  out  again.  The 
State  believes  the  meaning  of  the  phrase 
from  any  point  of  view  is  not 
ambiguous.  We  agree,  and  this  is  not  an 
approvability  issue. 

Section  217.782 

lbll2j(BI  This  section  was  unclear  and 
referred  to  the  year  of  the  control  period 
not  to  the  year  prior  to  the  year  of  the 
control  period.  The  State  agreed  and 
made  the  change  in  the  final  rule. 

III.  Response  to  Public  Comments 

EPA  proposed  to  approve  the  Illinois 
EGU  rule  on  August  31 ,  2000  (65  FR 
52967).  We  received  2  comments  on  the 
proposal.  One  comment  was  from  the 
State  of  Missouri  Department  of  Natural 
Resources.  Division  of  Air  Quality 
(DAQ)  This  comment  dated  October  2, 
2000.  was  a  letter  requesting  that  EPA 
extend  the  comment  period  by  30  days 
so  that  DAQ  would  have  sufficient  time 
to  review  the  Federal  proposal  and  its 
potential  impacts  on  Missouri  and 
submit  substantive  comments  to  EPA. 
No  follow-up  comments  on  the  proposal 
were  received  from  the  DAQ.  and  its 
request  to  extend  the  comment  period 
was  subsequently  withdrawn. 

The  second  comment  is  from  the  State 
of  Illinois  and  was  received  in  a  letter 
dated  September  29,  2000  These 
comments  responded  to  specific  issues 
EPA  noted  in  the  August  31.  2000, 
proposal  including  a  comment  on 
proposed  State  rule  concerning  the 
compliance  delay  language. 

IV.  Final  Action 

What  Action  is  EPA  Taking  Today? 

EPA  is  taking  final  action  today  to 
approve  Illinois'  Administrative  Code 
217.  Subpart  W.  NOx  Trading  Program 
for  Electrical  Generating  Units.  These 
rules  require  reductions  in  emissions  of 
nitrogen  oxides  from  large  EGUs  and 
require  a  statewide  cap  on  NOx 
emissions,  consistent  with  the 


requirements  of  the  NOx  SIP  Call.  63  FR 
57355  (October  27,  1998) 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merelv  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulators-  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
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to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology'  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996),  in  issuing 
this  rule.  EPA  has  taken  the  necessar\' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulator>' 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2)  This 
rule  will  be  effective  December  10. 
2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Ianuar%-  7.  2002 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 


reference.  Intergovernmental  relations, 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  25.  2001. 
)o  Lynn  Traub. 

Acting  Deputy  Regional  Administrator. 
Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  tide  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows- 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthority:  42  U.S.C.  et  seq. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(157)  to  read  as 
follows: 

§  52.720    Identification  of  plan. 

***** 

(c)*    *   • 

(157)  On  May  8,  2001,  die  Illinois 
Environmental  Protection  .Agency 
submitted  revisions  to  35  111  Adm  Code 
217.  Subpart  W:  NO[xl  Trading  Program 
for  Electrical  Generating  Units  with  a 
request  that  these  rules  be  incorporated 
into  the  Illinois  State  Implementation 
Plan.  On  June  11.  2001.  the  Illinois  EPA 
submitted  Section  9.9(f)  of  the  Illinois 
Environmental  Protection  Act  as  revised 
by  Public  Act  92-012  (formerly  House 
Bill  1599)  which  was  approved  by  both 
Houses  of  the  Illinois  General  Assembly 
on  June  7,  2001.  approved  by  the 
Governor  on  June  22.  2001.  and  became 
effective  on  July  1,  2001.  Section  9.9(f) 
requires  a  May  31.  2004  final 
compliance  date  for  35  111.  Adm.  Code 
215.  Subparts  T.  U  and  W.  This 
compliance  date  replaces  the 
compliance  date  contained  in  Section 
217.756(d)(3) 

(i)  Incorporation  by  reference. 

(A)  Title  35;  Environmental 
Protection.  SubtiUe  B:  Air  Pollution. 
Chapter  1:  Pollution  Control  Board. 
Subchapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources.  Part 
217  Nitrogen  Oxides  Emissions,  Subpart 
W:  NO[x]  Trading  F*rogram  for  Electrical 
Generating  Units  except  for 
217.756(d)(3)  which  has  been 
superseded  by  Section  9.9(f)  of  the 
Illinois  Environmental  Protection  Act. 
Added  at  25  111.  Reg.  128.  January-  25. 
2001,  effective  December  26.  2000. 

(B)  Section  9.9(f)  of  die  Illinois 
Environmental  Protection  Act.  Adopted 
by  both  Houses  of  the  Illinois  General 
Assembly  as  part  of  Public  Act  92-0012 
(previously  House  Bill  1599)  on  May  31, 


2001 .  approved  by  the  Governor  of 

Illinois  on  June  22.  2001.  effective  Julv 
1.2001. 

[FR  Doc   01-27932  Filed  11-7-01;  8:45  am] 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN  131b:  FRL-7077-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  Indiana; 
Oxides  of  Nitrogen  Regulations 

AGENCY:  Environmental  Protection 
Agency  [EPA]. 
ACTION:  Final  rule. 

SmiMARY:  On  March  30.  2001.  hidiana 

submitted  and  requested  parallel 
processing  of  its  proposed  plan  to 
control  emissions  of  oxides  of  nitrogen 
(  NOx)  throughout  die  State  On  July  2. 
2001,  through  parallel  processing.  EPA 
proposed  approval  of  the  plan  provided 
Indiana  revise  its  proposed  rule 
consistent  with  the  discussion  in  EPA's 
proposal.  Indiana  did  so  and  submitted 
its  final  plan  to  EPA  on  August  20.  2001 
with  a  supplement  on  September  19. 
2001   The  plan  consists  of  two  rules,  a 
budget  demonstration,  and  supporting 
documentation.  The  plan  will 
contribute  to  attainment  and/or 
maintenance  of  the  1-hour  ozone 
standard  in  several  1-hour  ozone 
nonattainment  areas  including  the 
Chicago-Gar\-Lake  County  and 
Louisville  areas  Indiana  developed  its 
plan,  which  focuses  on  electric 
generating  units,  large  industrial  boilers, 
turbines  and  cement  kilns,  to  achieve 
the  majority  of  reductions  required  bv 
EPA's  October  27.  1998.  NQ.y  State 
Implementation  Plan  (SIP)  Call  As  of 
May  1.  2004.  Indiana  s  plan  will  also 
provide  reductions  at  units  currently 
required  to  make  reductions  under  the 
EPA's  Clean  Air  Act  (CAA)  Section  126 
rulemaking.  EPA  is  approving  this  plan 
as  a  SIP  revision  hilfilling  the  NOx  SIP 
Call  "Phase  I"  requirements  EP,^  is  also 
finding  Indiana  s  submittal  on  August 
20.  2001  and  supplemented  on 
September  19.  2001  complete  in  this 
Federal  Register  action.  Through  this 
action,  both  the  sanctions  clock  and 
EPA's  Federal  Implementation  Plan 
(FIP)  obligation  are  terminated 
EFFECTtVE  DATE:  This  rule  will  be 
effective  December  10.  2001. 
ADDRESSES:  Copies  of  the  State's 
submittals  and  materials  relevant  to  this 
rulemaking  are  available  for  public 
inspection  during  normal  business 
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hours  at  the  following  address:  United 
States  Environmental  Protection 
Agency.  Region  3,  Air  and  Radiation 
Division.  77  West  lackson  Boulevard, 
Chicago.  Illinois  60604  {18th  floor). 
iPlease  telephone  Ryan  Bahr  at  (312) 
353-4366  before  visiting  the  Region  5 
office.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Bahr.  Environmental  Engineer, 
Regulation  Development  Sec:tion.  .^ir 
Programs  Bramh  (AR-18f).  U..S. 
Environmental  Protection  Agency, 
Region  5.  77  West  [ackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 
Number:  (312)  353-4366,  E-Mail 
.Address:  bahr  r\'an^epn  gov. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  EPA  is  approving  the  Indiana 
Department  of  Environmental 
Management's  (IDEMs)  NiOx  SIP  Call 
SIP  revision  The  following  table  of 
contents  describes  the  format  for  this 
SUPPLEMENTARY  INFORMATION  section: 

Table  of  Cnntfnts 

I.  Summarv  of  the  .State  submittal 
A.  When  did  Indiana  develop  and  submit 
the  NOx  emission  control  plan  to  the 

B  What  are  the  basic  components  of  the 

State's  final  plan? 
C.  How  does  Indiana  address  its  statewide 

NOv  budgef 

1  What  N0\  budget  did  EF'.A  determine  for 
the  State  in  the  NOx  SIP  Call? 

2.  VVhal  (hanpes  did  the  State  request  to 

the  NOx  budget  and  are  those  changes 

approvdble' 
.■?  How  does  Indiana  demonstrate  that  it  is 

meeting  the  budget' 
[)  What  publu  review  opportunities  did 

the  Stale  provide' 
E  What  documents  did  EPA  use  to 

evaluate  Indiana's  NOx  control  program? 
F    Does  Indiana  s  NOx  emissions  control 

plan  meet  all  of  the  federal  NOx  SIP  Call 

requirements' 
C:  What  f  hdnges  did  Indiana  make  to  its 

proposed  NOx  emissions  control 

regulations  before  finalizing? 
1.  Changes  made  regarding  units  affected 

under  the  Sei  !ion  12fS  Rulemaking 

2  The  25ton  exemptions 


3.  Definition  of  "maximum  design  heat 
input" 

4.  Definition  of "  NOx  budget  trading 
program" 

5.  Definition  of  "percent  monitoring  data 
availebility" 

6.  Monitoring  requirements 

7.  Indiana's  new  source  and  energy 
efficiency  and  renewable  energy  "set- 
asides" 

8.  Penalties 

9.  326  lAC  10-3,  Nitrogen  Oxide  Reduction 
Progtam  for  Specific  Source  Categories 

10.  Geiieral  SIP  requirements 

11.  Definition  of  "repowered  natural  gas- 
fired  units" 

12.  Utilization  correction  for  new  units 

13.  Centralized  recordkeeping 

14.  Allocation  methodology 

II.  What  are  the  public  comments  on  EPA's 

profwsal? 

III.  Final  Action 

A.  What  action  is  EPA  approving  today? 

B.  What  is  the  impact  of  today's  action  on 
EPA's  finding  under  the  Clean  Air  Act 
section  126  rule? 

IV.  Administrative  Requirements 

In  the  following  questions  and 
answers,  whenever  the  term  "you"  is 
used  it  ref^s  to  the  reader  of  this  final 
rule  and  "we,"  "us,"  or  "our  "  refers  to 
the  EPA. 

I.  Summary  of  the  State  Submittal 

A.  When  Did  Indiana  Develop  and 
Submit  the  NO\  Emission  Control  Plan 
totheEPA^ 

On  March  30,  2001,  IDEM  submitted 
its  proposed  plan  and  requested  parallel 
processing,  which  allows  a  state  to 
submit  a  draft  plan  for  approval  prior  to 
actual  adoption  bv  the  state  On  .July  2. 
2001.  through  parallel  processing.  EP,'\ 
proposed  approval  of  the  plan  On 
August  20.  2001  and  September  19, 
2001.  IDEM  submitted  its  final  NOx 
emission  control  plan  to  the  EPA, 

IDEM  had  originated  its  rulemaking 
process  on  regional  NOx  reductions  in 
1999.  EPA  reviewed  and  provided 
extensive  comments  on  several  previous 
drafts  of  the  rules  The  State  addressed 
all  issues  raised  before  adopting  its  final 
rules.  The  State  did  not.  however, 
address  some  of  the  issues  before  it 


proposed  rules.  Since  our  proposal  was 
based  on  the  State's  proposed  rules. 
EPA  discussed  these  issues  at  length  in 
our  proposed  approval.  Indiana's  final 
resolution  of  each  of  these  issues  is 
consistent  with  our  comments  in  our 
proposed  rule,  as  discussed  in  this 
Federal  Register  action 

B   What  Are  the  Basic  Components  of 
the  State's  Final  Plan'' 

Indiana's  final  plan  includes  a  budget 
demonstration,  supporting  materials 
and  two  NOx  rules:  326  lAC  10-3. 
pertaining  to  cement  kilns  and  blast 
furnace  gas  boilers,  and  326  lAC  10—4, 
a  trading  program  focusing  on 
reductions  from  electric  generating  units 
(EGUs)  and  large  boilers  and  turbines 
The  budget  demonstration  is  discussed 
in  more  detail  in  Section  C,  "How  does 
Indiana  address  its  statewide  NOx 
budget?"  The  supporting  materials 
include  information  such  as  the  number 
of  allowances  that  Indiana  intends  EPA 
to  allocate  to  each  ECU  unit  for  2004 — 
2006  and  each  large  affected  non-EGU 
unit  for  2004—2009  and  detailed 
inventories.  The  rules  included  in  the 
plan  require  compliance  statewide  by 
May  31,  2004.  This  plan  constitutes 
Indiana's  response  to  "Phase  I"  of  the 
NOx  SIP  Call.  "Phase  I"  NOx  budgets 
reflect  controls  on  EGUs  subject  to  the 
acid  rain  program,  large  boilers  and 
turbines,  and  cement  kilns.  The  tables 
below  summarize  the  requirements  of 
Indiana's  two  final  rules  and  highlight 
some  key  differences  between  326  lAC 
10-4  and  the  model  rule  in  the  NOx  SIP 
Call  (40  CFR  Part  96).  These  tables  are 
not  meant  to  be  exhaustive  of  every 
requirement  in  Indiana's  rules.  Rather, 
they  are  intended  to  provide  a  general 
idea  of  how  Indiana's  rules  are 
structured  and  some  of  the  significant 
requirements.  For  a  complete 
understanding  of  the  rules,  please  see 
the  applicable  rulemaking  package 
which  is  available  at  the  locations  listed 
in  the  ADDRESSES  section  of  this  final 
approval. 


Table  1.— 326  Indiana  Administrative  Code  10-3 


Cite 


Section  title/subject 


326  lAC  103-1 

326  I  AC  10-3-2 
326  lAC  10-3-3 

326  lAC  10-3-4 


Applicability — Generally  Portland  Cement  Kilns  larger  than  specified  size  with  specified  exceptions  and  "Blast  fur- 
nace gas  boilers  "  i  ^ 
Definitions                               I 
Emission  limits 

•  Tecnnoiogy  Requirements  (mid-klln  finng  or  low-NOx  burners)  or 

•  Ozone  Season  Emission  Averages  2  8-6  pounds  of  NOx  per  ton  of  clinker  depending  on  type  of  kiln  or 

•  Approved  alternatives  'o  actneve  30  percent  reductions. 

•  Blast  furnace  gas  boners —  17  Ib/mmBtu. 
Monitoring  and  Testing  Requirements 

•  Tectnnology  Requirerrients — preventative  maintenance  plan 

•  Ozone  Season  Emission  Averages  or  Approved  alternatives  to  achieve  30  percent  reductions — initial  and 
subsequent  annuai  testing  or  NOx  Continuous  Emission  Monitonng  Systems  (CEMS). 
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Table  1.— 326  Indiana  Administrative  Code  10-3 — Continued 


Cite 


Section  title.'subject 


326  IAC  10-3-5 


•  Blast  furnace  gas  boilers — monitor  fuel  usage  and  percentage  'leat  input 
Recordkeeping  ana  Reporting 

(a)  Recordkeeping — Begin  May  3''    2004  and  Keep  records  at  the  j'^ii  tor  5  yea's 

•  Technology  Requirements — record  maintenance  stariup   snjtdown  anc  malfunction  information 

•  Ozone  Seasor^  Emission  Averages  or  Approved  Aitematves  to  achieve  30  percent  reductions — emissions  m 
pounds  per  \or  ot  clmKer 

•  Blast  furnace  gas  units — tuei  information  and  emissions  in  ib/mmBtu 

•  For  any  of  the  above — startup    shutdown    and  maitjnctiop  information  and  any  CEMS  aata  <'  CEMS  are 
used 

(b-el  Reporting 

•  For  cement  Kiins  by  May  31    2004  submit  initial  information  to  IDEM 

•  For  cement  kiins  and  biasi  furnace  gas  boilers   by  Octotier  3i    2004  and  tsefore  Octot)er  31  eaC-  year  a*ier 
submit  NOx  emission  information 


In  addition  to  the  specific  rule  for 
cement  kilns  and  blast  furnace  gas 


boilers.  326  IAC  10-3.  Indiana  adopted 
a  rule  to  implement  the  Nitrogen  Oxides 


Budget  Trading  Program  at  40  CFR  part 
96. 


Table  2.-326  IAC  10-4  Nitrogen  Oxides  Budge'  Trading  Program 


Cite' section 


Title/ subject 


Comparable  section  m  40  CFR  part  96  model  aile/note 


326  IAC  10-4-1 


326  IAC  10-4-10 
326  IAC  10-1-11 
326  IAC  10-^t-12 

326  IAC  10-4-13 

326  IAC  10-^-14 
326  IAC  10-^^15 


Applicability 


326  IAC  10-4-2 

326  IAC  10-i-3 
326  IAC  10^-4 
326  IAC  10-4-5 

326  IAC  10-^-6 
326  IAC  10-^-7 

326  IAC  10-4-8 
326  IAC  10-^-9 


Definitions 

Retired  Unit  Exemption  , 

Standard  Requirements  , 

Computation  of  time      

NOx   Authorized   Accour-.t  Represe'^ta' 

tive 
Permit  Requirements  

Compliance  Certification  

Allowance  Allocations  


NOx  allowance  tracking  system  , 

NOx  allowance  transfers    , 

NOx  monitonng  and  reporting  require- 
ments 
Individual  opt-ms  , 

NOx  Allowance  Banking      

Compliance  Supplement  Pool 


§96  4 — Indiana's  rule  includes  same  core  sources  'EGUs 
including  EGUs  not  subiect  to  the  acid  ram  program  and 
large  non  utility  boners  and  furbmesi  as  the  NOx  SiP 
Call  except  for  oiasi  tumace  gas  boners  covered  under 
326  I  AC  10-3  anc  mtei^ai  combust'on  engmes  which 
wii;  pe  addressed  jnder  Phase  ii  of  the  NOv  SIP  Cal  It 
aikjws  tor  opt-ms  n  aisc  contains  2  additiona  25-ton  ex- 
emptions 

§96  2 — Indiana  adds  pertnent  definitions  mc  uding  a  defi- 
nition for  energy  efficient  or  renewable  energy  projects  ' 
lr>diana  also  adjusts  some  definitions  to  account  'or  200^ 
compliance  date  and  joits  affected  jnde^  Sect-on  i26 
rulemaking 

§965 

§966 

§96  7 — Indiana  clarified  that  ttie  ozone  contro'  penod  al- 
ways begins  and  ends  on  the  calendar  dates  specified  in 
trie  definition 

§96  10   §96  11    §96^2   §96^3   §96-4 

§96  20   §962"    §9622    §9623   §9624    §  96  25— Indiana 
IS  'mpiementing  the  permitting  requirements  witn  its  ex 
;Sting  permitting  programs. 

§96  30  §9631 

§96  40  §964-  §  96  42— IDEM  !S  establishing  a  total  trad- 
ing program  pudget  o<  53  960  tons  of  NOx  per  contro- 
penod  IDEM  requested  changes  ic  the  SIP  Can  bjdge' 
as  discussed  m  the  budget  demonstration  The  Slate 
also  provides  a  mechanism  whicf"  cojid  potentially  anov^ 
tor  a  transition  trom  the  Section  i26  petitions  tc  the  SiP 
Call  The  State  has  developed  a"  aiiocatic"  method- 
ology  utilizing  the  flexibility  under  the  NOx  SIP  Can 

§96  50   §96  51    §96  52   S  96  53   5  96  54   §96  56   5  96  57 

§9660  §96  6-'    §96  62 

§96  70   §96  71    §96^2   §  96  "j   §96-4   §96':    §  96  ""6 

§96  80   §96  81    §96  82    §96  83   §96  84   5  96  85   596  86 

§96  87  §96  88 
§96  55  lai  and  ibi 
§96  55(C> — The  State  has  made  se.e'a    cha-ioes  to  this 

section  to  allow  to'  a^-  easie-  transition  from  the  Section 

126  rulemaking 


Two  sections  of  the  40  CFR  part  96 
model  rule,  namely  40  CFR  96.1  and  40 
CFR  96.3.  were  not  addressed  bv  a 


specific  section  in  Indiana  s  rule.  40 
CFR  96  1  describes  the  purpose  of  the 
model  rule  and  estdblishes  the  general 


framework  It  provides  that  a  unit  needs 
to  comply  only  after  a  state  with  proper 
jurisdiction  adopts  and  submits  a  rule 
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and  the  HP.-\  dpprnvps  that  rule  as  part 
of  thf>  ,SIP  40  CFK  46,1  also  requires 
that,  to  the  e.xtent  a  state  adopts 
specified  parts  of  the  rule,  that  state 
needs  to  authorize  the  EPA  to  assist  in 
the  implementation,  Indiana  addressed 
this  reiquirement  in  its  rule's  definition 
of  FP.-\  in  .526  lAC:  10-4-2(73).  where  it 
authorizes  EPA  to  assist  in  operating  the 
trading  program.  40  CFR  46.3  is  simply 
a  list  of  ac:ronvms  that  were  used  in  the 
model  rule,  L'nlike  the  model  rule, 
instead  of  defining  the  acronyms  in  one 
section.  Indiana's  rule  usually  defines 
those  acronyms  the  first  time  they  are 
used  in  the  document. 

C  How  Dops  Indiana  Address  Its 

Statcwidp  .Vr\  Budget^ 

1   What  NOy  Budget  Did  EPA 
Determine  for  the  State  in  the  NOx  SIP 
Call' 

EPA  finalized  a  NOx  budget  for  each 
affected  state  on  October  27.  1998,  in  its 
NOx  SIP  Call  (63  FR  57355).  Since  that 
time.  EP.-\  has  also  published  two 
technical  amendments   In  addition,  the 
DC.  Circuit  Court  of  Appeals  rendered 
an  opinion  on  Marc  h  3,  2000,  that, 
while  generally  upholding  the  NOx  SIP 
Call,  slightly  changed  states'  NOx  SIP 
Call  budgets,  EPA  sent  letters  to  the 
affected  states  governors  on  April  11, 
2000.  to  specify-  what  portion  of  the 
budget  needed  to  be  met  to  achieve  the 
reduction  consistent  with  the 
amendments  as  upheld  by  the  Court. 
Consistent  with  the  Court's  opinion, 
these  budgets,  referred  to  as  the  "Phase 
1  NOx  budgets,"  reflect  controls  on 
ECiUs  subject  to  the  acid  rain  program 
large  boilers  and  turbines,  and  cement 
kilns.  For  Indiana,  the  Phase  1  budget 
was  234.625  tons  for  each  NOx  SIP  Call 
ozone  control  period  The 
corresponding  compliance  supplement 
pool  was  14,915  tons   The  "compliance 


supplement  pool"  is  a  voluntary 
provision  that  provides  flexibility  to 
states  in  addressing  concerns  of  full 
compliance  by  May  31.  2004.  Each  state 
will  be  able  to  use  its  pool  to  provide 
additional  allowances  that  sources  may 
use  to  cover  emissions  during  the  2004 
and  2005  ozone  control  periods. 

2.  What  Changes  Did  the  State  Request 
to  the  NOx  Budget  and  Are  Those 
Changes  Approvable? 

In  the  budget  demonstration,  the  State 
took  a  slightly  different  approach  than 
that  laid  out  by  EPA  in  the  phased 
approach,  and  also  requested  several 
changes  to  the  statewide  budget.  The 
resulting  overall  budget  for  the  State 
that  EPA  is  approving  in  this  action  is 
233,633  tons.  These  changes  also  affect 
the  portion  of  the  budget  being  used  to 
ensure  that  the  appropriate  reductions 
are  achieved  from  EGUs  and  large 
industrial  boilers  and  turbines  in  the 
State,  namely  the  trading  budget.  The 
State  trading  portion  of  the  budget,  in  its 
final  rule  and  submittal,  is  53,960  tons. 

In  the  budget  demonstration,  IDEM 
used  the  same  inventories  as  the  EPA 
for  area,  on-rcjad  mobile  and  non-road 
mobile  categories.  IDEM  also  used  the 
inventories  from  the  NOx  SIP  Call  as  a 
starting  point  for  its  budget 
demon.stration  for  EGUs  and  the  non- 
EGU  point  sources. 

For  the  EGU  inventory,  IDEM  started 
with  the  inventorv'  from  the  March  2, 
2000  technical  amendment(65  FR 
11222)  In  doing  so.  IDEM  has 
considered  all  the  reductions  assumed 
for  ECtI's,  inc;ludmg  assumed  reductions 
from  the  EGL's  not  currently  covered 
under  the  acid  rain  program.  IDEM  then 
requested  moving  several  units  at  the 
Indianapolis  Power  &  Light  Pern,-  K 
facility,  identified  by  EPA  in  the  EGU 
inventory,  to  the  non-EGU  inventory 

Table  3.— EPA  and  IDEM  Inventories 


based  on  those  units  m.eeting  the 
definition  in  326  lAC  10-4-2  for  "large 
affected  units,"  The  2007  projected 
uncontrolled  emissions  from  these  units 
were  then  multiplied  bv  40  percent  (to 
account  for  60  percent  control  as  non- 
EGU  large  affected  units)  and  added  to 
the  uon-EGU  portion  of  the  budget 

In  addition  to  the  c:hanges  to  the  Perry 
K  facility.  IDEM  determined  that  19 
units  that  EPA  had  characterized  as 
large  non-EGUs.  in  fact,  have  capacities 
of  less  than  250  mmBtu  hr.  As  a  result, 
they  do  not  meet  either  EPA's  or  IDEM's 
definition  for  units  that  need  to  be 
controlled.  Therefore.  IDEM  requested 
and  EPA  is  approving  the  shifting  of 
these  units  from  the  large  non-EGU 
portion  of  the  inventory  to  the  small 
non-EGU  portion.  More  information  on 
the  inventory  and  these  changes  is 
available  in  the  Docket. 

IDEM  also  presented  inventory' 
information  that  units  at  Bethlehem 
Steel  and  Purdue  University  are  larger 
than  250  mmBtu/hr.  Since  these  units 
meet  the  definition  for  "large  affected 
units."  IDEM  has  requested  that  they  be 
moved  to  that  category-  and  with 
controls  assumed  to  be  60  percent. 
IDEM  also  noted  two  numerical  errors 
in  the  SIP  call  inventory;  one  affecting 
a  New  Energy  unit  and  the  other 
affecting  two  units  at  SIGECOs  Warrick 
Station.  The  State  has  submitted 
inventory  informaticin  to  support 
correcting  these  errors.  We  are 
approving  these  inventory  corrections. 
More  information  on  these  changes  is 
available  in  the  Docket. 

The  following  table  shows  how 
IDEM's  final  inventories  differed  from 
those  used  by  EPA  in  the  April  11.  2000. 
notification  to  states  of  EPA's  approach 
to  implementing  the  NOx  SIP  Call  in 
light  of  the  March  3,  2000  court 
decision. 


EPA  NOx  SIP  call  Apnl  11.  2000, 
inventory 

IDEM  final  SIP  inventory 

Source  category 

2007  Projected   '     „„n7  a  m     . 
unconlrilled           ^00^  Budget 

2007  Projected        ^^^  □  ^^. 
uncontrolled           2007  Budget 

J 

Point: 

EGUs             

136,773 
69.011 
29070 
79,307 
26  494 

47,712 
52,042 
29,070 
79.307 
26.494 

r ■ 

Non-EGUs     

67.263 
29.070 
79,307 
26,494 

51  984 

29.070 
79.307 
26.494 

Area                       

On-road  Mobile    

Non-road  Mobile  

Total 

340,655 

o%A  fi?«; 

-JOQ  CiA-7 

233,633 

- 
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EPA  is  approving  the  changes 
submitted  by  IDEM  in  its  budget 
demonstration  Based  on  these  changes, 
the  State's  NOx  budget  is  233.633  tons, 

3.  How  Does  Indiana  Demonstrate  That 
It  Is  Meeting  the  Budget? 

To  meet  the  overall  budget.  Indiana  is 
reiving  on  reductions  from  cement  kilns 
of  30  percent  (326  lAC  10-3).  and 
reductions  equivalent  to  0.15  pounds  of 


NOx  per  million  BTU  (Ib/mmBtu)  heat 
input  for  EGUs  and  a  60  percent 
reduction  from  industrial  boilers  and 
turbines  with  maximum  rated  heat 
input  greater  than  250  mmBtu/hr.  The 
reductions  from  EGUs  and  large 
industrial  boilers  and  turbines  will  be 
achieved  through  the  State's  trading 
program  (326  lAC  10-4).  The  State 
demonstrates  that,  based  on  these 


regulations  and  the  changes  that  it 
requested  to  its  2007  NOx  budget,  it  is 
controlling  facilities  to  the  extent 
necessary-  to  ensure  the  budget  is  being 
met.  The  following  table  shows  that, 
through  the  implementation  of  controls 
on  EGUs.  large  industrial  boilers  and 
turbines  and  cement  kilns,  the  State 
projects,  in  its  budget  demonstration, 
that  it  will  meet  its  2007  budget. 


Table  4.— IDEM's  Final  Budget  Demonstration 


Source  category 


2007  Projected 
uncontrolled 


2007  Budget 


Reductions 


Trading  portion 
of  budget 


EGUs  

Non-EGUs 

10-^  Units  >  250  mmBtu/hr 

Controlled  cement  kilns 

136.773  ' 

21,616 
5,572 
3,099 
36.976 
29.070 
79,307 
26.494 

46  778 

8,008 
3,900 

3.099 
36,977 
29,070 
79  307 
26,494 

' 

89,995 

13,608 
1,672 
0 
0 
0 
0 
0 

45,952 
8,008 

Blast  Furnace  Gas  Boilers  



Uncontrolled 

Area   

On-road  Mobile  

Non-road  Mobile  

Total 

338.907 

233,633 

'  105.274 

53,960 

Slight  difference  due  to  rounding. 


One  of  the  most  significant  numbers 
in  this  chart  is  the  total  trading  budget 
since,  through  the  trading  program,  this 
budget  will  ensure  that  the  majority  of 
emission  reductions  are  being  obtained. 
As  shown  below.  Indiana  included  "set- 
asides"  for  new  sources,  equivalent  to  5 
percent  of  the  EGU  portion  of  the  budget 


and  1  percent  of  the  non-EGU  portion 
until  2006.  with  2  percent  and  1  percent 
respectively,  thereafter.  The  State  also 
included  an  energy  efficiency  set  aside 
of  1  percent  from  the  non-EGU  category. 
The  concept  of  a  set  aside  was  discussed 
in  NOx  SIP  Call  Rulemaking  Federal 
Register  actions.  It  is  a  tool  to  help 


states  manage  their  budgets.  A  state  may 
establish  set-asides  where  a. portion  of 
the  trading  budget  is  reserved  for  a 
special  purpose.  In  this  case,  the  result 
is  that  the  total  trading  budget  is  53,960, 
including  the  set-asides  The  following 
table  illustrates  the  total  Indiana  budget, 
the  trading  portion  and  the  set-asides. 


Table  5. — Summary  qp  Indiana's  Phase  I  NOx  Budget 

[Tons  season  las  revised  m  final  adopted  oile)] 


Non-EGU               Area                ^^-^             ^--f      ^         Total 

1                                                   II. 

2007  Proiected  Uncontrolled  Inventory  

136.773  '              67.263 

46  778                 51,984 

45,952  ■                 8  008 

2,298                         80 

29,070 
29.070 

79,307 
79.307 

1 
26  494               338  907 

2007  Budget         

26  494                ?-^T  ft'^T 

NOx  Trading  Budget  Portion  

53,960 

New  Source  Set  Aside         

2378 

Energy  Efficiencv  Set  Aside    

1.079 
6,849 

1  079 

Trading  Budget  minus  Set-Asides  

43,654 

50  503 

EP.-K  is  approving  the  trading  budget 
and  set-asides  refiected  in  Table  "  above 
as  contained  in  Indiana's  final  adopted 
rules  and  its  submitted  plan 

D  What  Public  Review  Opportunities 
Did  the  State  Provide^ 

Indiana  has  led  a  proactive  outreach 
effort  with  affected  stakeholders 
throughout  this  rulemaking  process, 
IDEM  began  conducting  discussions 
with  stakeholders  prior  to  the 
publication  of  the  NOx  SIP  Call  In 
April  1999,  IDEM  drafted  language  for  a 
NOx  rulemaking,  considering  options  to 
fulfill  the  NOx  SIP  Call  requirements 
and  a  NOx  emission  limit  of  0.25  lb/ 


mmBtu  for  EGUs.  and  began  to  hold 
monthly  public  meetings  to  discuss 
issues  and  receive  feedback  on  the 
approaches  it  was  developing  to 
respond  to  the  NOx  SIP  Call,  Indiana 
began  its  formal  rulemaking  process  for 
the  regulations  in  response  to  the  .\Ox 
SIP  Call  on  luly  1.  2000  opening  a 
comment  period  for  30  days,  (The  State 
of  Indiana  requires  at  least  three  written 
public  comment  periods  for  each 
rulemaking  )  The  State  opened  the 
second  comment  period  on  December  1. 
2000  Indiana  preliminarily  adopted  the 
draft  rule  on  February-  7,  2001 

The  proposed  rule  was  published  in 
the  Indiana  Register  on  April  1.  2001. 


providing  a  third  wTitten  comment 
period  The  comment  period  closed  on 
April  23,  2001   Indiana  received 
numerous  comments  from  EPA  and 
affec-ted  stakeholders  Since  preliminary 
adoption.  IDEM  has  held  numerous 
formal  and  informal  meetings  to  discuss 
those  comments  and  their  resolution 
with  affected  stakeholders  and  EP.-\. 
IDEM  and  EP.'\  discussed  several 
changes  to  the  rules,  significant  and 
otheryvise.  that  were  made  in  response 
to  t  omments  The  significant  issues  that 
yvere  addressed  after  the  Stat.es 
proposal  are  discussed  in  today's  action. 
Indiana  adopted  final  rules  on  lune  6, 
2001.  Indiana  submitted  its  NOx  plan  to 
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EPA,  including  its  response  to 
comments,  on  August  20.  2001,  with  a 
supplemental  submittal  on  September 
19,  2001.  EPA  has  determined  that  the 
State's  submittal  is  complete  and 
approvable. 

E  What  Documents  Did  EPA  Use  To 
Evaluate  Indiana's  NO\  Control 
Program? 

In  evaluating  Indiana's  NO\  rules. 
EPA  considered  a  number  of  documents 
related  to  the  NOx  SIP  Call.  Section  110 
of  the  Clean  Air  Act  and  40  CFR  Part  31. 
These  documents  include; 

(1)  EPA's  'Responses  to  Significant 
Comments  on  the  Proposed  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
(OTAG)  Region  for  Purposes  of 
Reducing  Regional  Transport  of  Ozone." 
dated  September  1998.  , 

(2lfEPA's  "Air  Quality  Modeling 
Technical  Support  Document  for  the 
NOx  SIP  Call."  dated  September  23, 
1998  [Docket  Number  A-96-56,  VI-B- 

nl 

(3)  "Federal  Implementation  Plans  to 
Reduce  the  Regional  Transport  of 
Ozone;  Proposed  Rule,"  published 
October  21,  1998.  (63  FR  56393) 

(41  "Findings  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone;  Rule."  published  October  27. 
1998  (63  FR  57355).  This  Federal 
Register  is  referred  to  as  "The  NOx  SIP 
Call"  in  today's  action 

(5)  "Correction  and  Clarification  to 
the  Finding  of  Significant  Contribution 
and  Rulemaking  for  Purposes  of 
Reducing  Regional  Transport  of  Ozone.  " 
published  December  24.  1998  (63  FR 
71220). 

(6)  EPA's  "Responses  to  Significant 
Comments  on  the  Proposed  Findings  of 
Significant  Contribution  and 
Rulemaking  on  Section  126  Petitions  for 
Purposes  of  Reducing  Interstate  Ozone 
Transport"  dated  April  1999  (Docket 
Number  A-97^3,  VI-C-Ol]. 

(7)  EPA's  ••  NOx  SIP  Call  Checklist." 
(the  checklist),  issued  on  April  9,  1999. 
The  checklist  summarizes  the 
requirements  of  the  NOx  SIP  Call  set 
forth  in  40  CFR  51121  and  51.122 

(8)  "Development  of  Emission  Budget 
Inventories  for  Regional  Transport  NOx 
SIP  Call"  issued  by  the  EPA  Office  of 
Air  Quality  Planning  and  Standards 
May  1999  and  technically-amended 
December  1999 

(9)  Technical  amendments  to  the  NOx 
SIP  Call,  publisht^d  Mav  14.  1999  (64  FR 
26298)  and  March  2.  200U  (65  FR 
11222), 


(10)  Tlie  Section  126  findings  and 
requirements  as  contained  in  the 
January  18.  2000,  Federal  Register  (63 
FR  2674). 

(11)  The  April  1 1 .  2000  letter  from 
EPA  Administrator  Carol  Browner  to 
Indiana  Governor  Prank  O'Bannon, 
regarding  the  phased  approach  to 
implement  the  issues  upheld  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  on  March  3, 
2000. 

(12)  "Summary  of  EPA's  Approach  to 
the  NOx  SIP  Call  in  Light  of  the  March 
3rd  Court  Decision"  fact  sheet  issued 
April  11.  2000. 

(13)  EC/R.  Inc..  "NOx  Control 
Technologies  for  the  Cement  Industry.  " 
Chapel  Hill.  NC.  September  19,  2000. 
This  report  updates  information  in  the 
"Alternative  Control  Techniques 
Document — NOx  Emissions  from 
Cement  Manufacturing"  (EPA-453/R- 
94-004),  which  was  the  primary, 
reference  used  in  preparing  the  cement 
kiln  portion  of  the  proposed  Federal 
Implementation  Plan  (FTP)  rulemaking. 
The  report  includes  updated 
information  on  uncontrolled  NOx 
emissions  from  cement  kilns  and  on  the 
current  use.  effectiveness  and  cost  of 
NOx  controls. 

(14)  A  May  3,  2001 .  letter  from  John 
S.  Seitz.  Director  of  the  Office  of  Air 
Quality  Plaiming  and  Standards,  to  Lori 
F.  Kaplan.  Commissioner.  IDEM. 

As  noted  in  the  EPA's  NOx  SIP  Call 
checklist,  the  key  elements  of  an 
approvable  submittal  are:  A  budget 
demonstration;  enforceable  control 
measures;  legal  authority  to  implement 
and  enforce  the  control  measures; 
adopted  control  measure  compliance 
dates  and  schedules,  monitoring, 
recordkeeping,  and  emissions  reporting; 
and  elements  that  apply  to  states  that 
choose  to  adopt  an  emissions  trading 
rule  in  response  to  the  NOx  SIP  Call. 
The  documents  related  to  the  NOx  SIP 
Call  are  available  to  the  public  on  EPA's 
website  at:  http  J /www  epa.gov/ttn/otag/ 
sip/related. html. 

F  Does  Indiana's  NOx  Emissions 
Control  Plan  Meet  All  of  the  Federal 
NOx  SIP  Call  Requirements? 

Based  on  EPA's  review,  Indiana's  plan 
meets  the  Phase  I  NOx  SIP  Call 
requirements. 

EPA  IS  also  finding  Indiana's 
submittal  on  August  20.  2001  and 
supplemented  on  September  19,  2001 
complete  in  this  Federal  Register 
action.  EPA  had  previously  determined, 
on  December  26.  2000.  that  Indiana  had 
failed  to  submit  a  SIP  in  response  to  the 
NOx  SIP  Call,  thus  starting  an  18-month 
clock  for  the  mandatory  imposition  of 
sanctions  and  the  obligation  for  EPA  to 


promulgate  a  FIP  within  24  months(65 
FR  81366).  Through  this  action,  both  the 
sanctions  clock  and  EPA's  FIP 
obligation  are  terminated. 

G.  What  Changes  Did  Indiana  Make  To 
Its  Proposed  NOx  Emissions  Control 
Regulations  Before  Finalizing? 

In  our  July  2,  2001.  proposal,  we 
discussed  changes  that  the  State  had 
made  or  intended  to  make  to  its 
proposed  NOx  emissions  control  plan 
including  the  rules  at  326  lAC  10-3  and 
10—4.  Each  of  these  changes  is 
approvable,  as  discussed  below.  For 
additional  information  on  these  issues, 
please  see  the  July  2.  2001,  proposed 
rulemaking  (66  FR  34864). 

1.  Changes  Made  Regarding  Units 
Affected  Under  the  Section  126 
Rulemaking 

Today's  final  rulemaking  does  not 
have  any  direct  bearing  on  the 
applicability  of  the  Section  126 
rulemaking.  We  are  not  amending  the 
Section  126  rule  at  this  time.  However, 
based  upon  coordination  with  EPA. 
Indiana  made  changes  to  its  proposed 
NOx  rule  so  that  the  rule  could 
potentially  supplant  the  Section  126 
rule  as  of  May  1.  2004.  In  order  to  make 
a  transition  of  this  sort,  EPA  would  need 
to  complete  a  future  proposal  and  final 
rulemaking  to  amend  the  Section  126 
rule. 

IDEM  made  the  following  changes  to 
its  proposed  rule  to  make  it  more 
compatible  with  the  Section  126 
rulemaking.  These  changes  and  how 
they  comport  with  the  Section  126  rule 
are  discussed  in  additional  detail  in 
EPA's  proposal. 

a  IDEM's  proposed  rule  included  a 
provision  at  326  LAC  10-1,  which  stated 
that  "A  unit  subject  to  40  CFR  [Part)  97 
shall  be  subject  to  the  requirements  of 
this  rule  on  May  1.  2004  and  shall  no 
longer  be  subject  to  40  CFR  [Part]  97  as 
of  that  date."  An  Indiana  State  rule  can 
not  operate  to  withdraw  the  Section  126 
findings  which  are  codified  at  40  CFR 
Part  97.  The  findings  can  only  be 
modified  through  further  rulemaking 
under  the  Section  126  rule.  In  the  final 
rule.  IDEM  removed  the  provision 
pertaining  to  the  applicability  of  40  CFR 
Part  97. 

b.  Indiana's  proposed  rule  did  not 
contemplate  how  compliance 
supplement  pool  (CSP)  allowances 
would  be  allocated  under  the  Section 
126  rulemaking.  In  EPA's  proposal,  we 
noted  that,  in  order  for  us  to 
contemplate  a  fiiture  action  to  amend 
the  Section  126  rule,  the  State  NOx  rule 
would  need  to  take  into  consideration 
the  number  of  CSP  allowances  that  are 
available  under  the  Section  126  rule  and 
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limit  source's  usage  of  CSP  allowances 
in  a  manner  at  least  as  stringent.  In  its 
final  rule,  IDEM  limits  the  number  of 
compliance  supplement  pool 
allowances  that  can  be  used  in  2003  to 
2.454 — the  number  of  compliance 
supplement  pool  allowances  available 
under  the  Section  126  rulemaking. 

c.  Indiana's  proposed  rule  only 
allowed  sources  to  apply  for  early 
reduction  credits  (ERCs)  for  reductions 
made  in  2002  and  2003.  Since  the 
Section  126  rulemaking  allows  sources 
to  apply  for  ERCs  for  reductions  made 
in  2001.  Indiana  revised  its  final  rule  to 
also  allow  sources  to  apply  for  ERCs 
based  on  2001  reductions  EPA 
addressed  a  second  point  regarding 
ERCs  in  our  July  2.  2001  proposal.  We 
pointed  out  that  if  IDEM  were  to  have 
sole  responsibility  for  distribution  of  the 
CSP  and  correspondingly  the  ERC 
distribution.  Section  126  sources  could 
not  be  granted  ERCs  for  reductions 
made  in  2003  in  response  to  the  Section 
126  rule.  In  both  the  proposed  and  final 
rule,  IDEM  included  a  restriction  on 
ERCs  that  the  reductions  could  not  be 
otherwise  required  by  the  Clean  Air  Act. 
In  addition,  as  explained  below.  Indiana 
revised  its  rule  to  specify  that  for  units 
subject  to  Section  126,  all  CSP 
allowances  must  be  allocated  by  March 
31.  2003  (i.e..  before  the  start  of  the  2003 
ozone  control  period) 

d.  IDEM's  proposal  allowed 
distribution  of  CSP  allowances  up  to 
March  31  of  the  year  after  control 
measures  were  implemented.  In  EPA's 
proposal,  we  noted  that  for  Section  126 
sources  making  early  reductions,  the 
State  could  distribute  compliance 
supplement  pool  allowances  up  to  April 
30.  2003.  For  all  other  sources  making 
early  reductions,  the  State  could 
distribute  compliance  supplement  pool 
allowances  up  to  May  30.  2004.  The 
States  final  rule  specifies  that  the 
issuance  of  CSP  allowances  shall  be' 
completed  by  March  31,  2003  for 
Section  126  sources  and  March  31. 
2004.  for  non-Section  126  sources. 

2.  The  25-Ton  Exemptions 

Indiana's  rule,  326  lAC  10-4,  Nitrogen 
Oxides  Budget  Trading  Program 
Section,  includes  in  subsection  10-4- 
1(b),  the  25-ton  exemption  from  the 
NOx  SIP  Call  model  rule  and  two 
additional  exemptions.  One  of  these 
alternatives  relies  on  Continuous 
Emission  Monitoring  System  (GEMS) 
data.  In  this  exemption,  units  can  use 
GEMS  data  to  demonstrate  that  the  unit 
is  not  emitting  more  than  25  tons  during 
an  ozonie  season.  In  Indiana's  proposed 
rule,  it  was  not  clear  that,  if  units  were 
exempted  based  upon  GEMS,  those 
units  would  be  required  to  continue 


monitoring  with  GEMS.  For  this 
exemption  to  provide  sufficient 
assurance  that  these  units  will  not  emit 
more  than  25  tons  per  season.  Indiana 
revised  the  final  rule  to  require  these 
units  to  monitor  according  to  40  CFR 
Part  75,  subpart  H.  even  while  they  have 
the  exemption. 

Indiana's  second  alternative 
exemption  provides  for  consideration  of 
how  much  natural  gas  and/or  fuel  oil 
was  burned  during  the  ozone  control 
period,  as  opposed  to  assuming  that  all 
of  a  unit's  heat  input  is  from  the  fuel 
with  the  higher  emission  factor  Indiana 
allows  units  this  flexibility  by  requiring 
recordkeeping  verif>-ing  the  amount  of 
each  fuel  being  burned  during  the  ozone 
control  period  This  satisfies  EPA's 
concern  discussed  in  the  proposal  that 
this  alternative  must  effectively  limit  a 
unit's  potential  NOx  emissions  to  less 
than  25  tons  during  an  ozone  control 
period. 

In  addition,  when  a  unit  receives  a  25- 
ton  exemption,  the  unit's  emissions 
must  be  removed  from  the  trading 
program  budget  to  avoid  double 
counting.  IDEM's  final  mle  specifies  the 
mechanism  that  will  be  used  to  ensure 
that  the  emissions  from  these  sources 
are  removed  from  the  trading  budget 
Indiana  has  accounted  for  this  by 
establishing  that,  once  a  unit  is  exempt. 
EPA  will  deduct  a  number  of 
allowances  from  a  general  account 
specified  by  the  owner  and  operator 
equal  to  the  unit's  permitted  limit  until 
the  three-year  allocation  period  has 
ended  W'hen  Indiana  determines 
allocations  for  the  next  three-year 
period,  it  will  deduct  "off  the  top"  from 
the  trading  budget  a  number  of  tons 
equal  to  the  permitted  limits  of  the 
exempt  units. 

3.  Definition  of  "Maximum  Design  Heat 
Input" 

Indiana's  final  rule  revises  the 
definition  of  "maximum  design  heat 
input  "  so  that  it  is  consistent  with  the 
NOx  SIP  Call  in  that  it  is  based  solely 
on  physical  characteristics  and  not 
permitted  limits. 

4.  Definition  of  "NOx  Budget  Trading 
Program" 

lndiana"s  final  rule  adds  language  to 
the  definition  of     NOx  budget  trading 
program""  to  indicate  that  trading  may 
only  occur  between  sources  that  are 
participating  in  an  EPA-administered 
trading  program. 

5  Definition  of  "Percent  Monitoring 
Data  Availability" 

Indiana  revised  the  definition 
"percent  monitoring  data  availability" 
so  that  it  is  based  on  a  unit's  actual  total 


operating  hours  instead  of  the  total 
potential  operating  hours  in  the  season. 
The  definition  in  the  State's  proposed 
rule  was  not  correct.  (EPA  notes  that  the 
definition  of  "percent  monitoring  data 
availability"  in  part  97  is  also  incorrect, 
and  intends  to  take  action  to  correct  the 
definition.)  Under  Indiana's  proposed 
rule  definition,  a  source  would 
determine  the  percent  availability  based 
on  the  assumption  that  it  is  operating 
the  entire  ozone  season.  With  this 
definition,  a  unit  could  fail  to  meet  the 
90  percent  monitoring  data  availability 
requirement  even  if  its  monitors  were 
available  90  percent  of  the  time  it 
operated.  Thus.  Indiana  revised  the 
definition  as  described  above. 

6  Monitoring  Requirements 

In  its  final  rule  Indiana  revised  the 
date  that  monitoring  is  required  to  begin 
to  May  1.  2003  Beginning  monitoring  at 
the  begirming  of  the  ozone  season  a  year 
before  compliance  is  required  will 
ensure  that  when  Indiana  updates  its 
allocations,  it  has  a  full  year  of  data  to 
use  Requiring  monitcnng  a  year  earlier 
than  compliance  also  allows  sources  to 
ensure  that  their  monitoring  and 
reporting  systems  are  working  and 
accurate  before  the  program  begins,  thus 
avoiding  urmecessary  penalties  once  the 
trading  program  has  begun. 

7  Indiana's  New  Source  and  Energy 
Efficiency  and  Renewable  Energy  "Set- 
Asides  ' 

In  its  final  rule.  IDEM  clarified  that 
the  allowances  for  the  new  source  and 
energy  efficiency  and  renewable  energy 
"set-asides"  outlined  in  326  lAC  10—4- 
9(e)  come  from  the  trading  program 
budget. 

8.  Penalties* 

Indiana  added  language  equivalent  to 
the  following  from  40  CFR  Section 
96.54(d)(3)(i)  to  its  final  rule: 

For  purposes  of  determining  the  number  of 
days  of  violation,  if  a  NOx  Budget  unit  has 
excess  emissions  for  a  control  period,  each 
day  in  the  control  period  (153  days) 
constitutes  a  day  in  violation,  unless  the 
owners  and  operators  demonstrate  that  a 
lesser  number  of  days  should  be  considered. 

The  language  establishes  the  maximum 
number  of  days  in  which  penalties 
could  be  sought  for  a  violation. 
However.  EPA  notes  that  if  an  agency 
were  to  seek  penalties  for  a  violation,  an 
owner  or  an  operator  may  demonstrate 
that  a  lesser  number  of  days  should  be 
considered. 
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9.  326  lAC  10-3     Nitrogen  Oxide 
Rt'duction  Program  for  Specific  Source 

(Idtfgoru's 

J2B  lAC  1()-J  rcquin^s  emission 
reductions  at  cement  kilns.  Model  rules 
for  coment  kiln-^  witr  not  a  part  of  the 
\f)x  .SIP  Cdll   Ff)r  this  reason,  the  State 
used  tht'  propust'd  October  28.  1998. 
NOs  Federal  Implementation  Plan  (FIP) 
as  a  starting  point  in  developing  its 
rulfs  (B:-!  FR  .^6.193)  Since  much  of  the 
dndlysLs  and  background  materials  for 
the  proposed  FIP  are  germane  to  cement 
kilns,  as  noted  below,  EPA  also  used 
these  materials  in  its  review  of  the 
State's  submittal. 

326  lAC  10-3-1     Applicability 

Indiana's  proposed  rule  contained  a 
provision,  326  lAC  lt>-3-l(b).  that 


would  have  exempted  cement  kilns 
covered  by  the  rule  from  the  Clark  and 
Floyd  NO\  Reasonably  Available 
Control  Technology  (RACT)  rules  at  326 
I  AC  10-1.  EPA  informed  Indiana  that 
326  lAC  10-3  can  onlv  supercede  the 
Clark  and  Floyd  NOx'RACT  rules  at  326 
I  AC  10-1  if  the  State  either 
demonstrates  that  326  lAC  10 — 3  is  as 
stringent  as  326  lAC  10-1  or  provides 
photochemical  dispersion  modeling  that 
shows  the  area  remains  in  attainment 
without  the  RACT  controls. 

In  response  to  EPA's  comment,  in  the 
final  adopted  rule.  Indiana  significantly 
narrowed  the  scope  of  the  provision  and 
asserted  that,  for  the  group  of  cement 
kilns  affected.  326  lAC  10-3  is  as 
stringent  as  326  lAC  10-1.  Indiana 
narrowed  the  scope  of  the  provision 


such  that  only  cement  kiln  units 
operating  low-NOv.  burners  would  be 
exempt.  Furthermore,  the  final  adopted 
rule  states  that  those  units  are  only 
exempt  from  the  emission  limit  in  326 
lAC  10-1  and  only  exempt  during  the 
ozone  control  period. 

Based  on  the  expected  emissions 
achievable  for  cement  kilns  with  low- 
NOx  burners  installed,  emissions  are 
expected  to  be  less  than  required  for  the 
same  type  of  kilns  under  326  lAC  10- 
1.  The  following  table  summarizes  the 
emission  limits  in  326  lAC  10-1 
compared  to  the  expected  emissions 
from  a  cement  kiln  with  low-NOx 
burners  installed. 


Table  6.— Low-NOx  Burner  Cement  Kiln  Stringency 


Cement  kiln  type 


Preheater  kiln 
Long  dry  kiln 


As  discussed  in  the  proposed  October 
28,  1998.  NOx  FIP,  EPA  expects  that 
low-NOx  burners  can  achieve  a  NOx 
emission  rate  of  3  8  pounds  per  ton  for 
any  preheater  kiln,  and  5.1  pounds  per 
ton  of  clinker  for  anv  long  drv  kiln, 
averaged  over  30  days.  The  R.\CT  rule 
requires  4.4  and  6.0  pounds  per  ton  of 
clinker  produced  on  a  thirtv-dav  average 
basis,  respectively,  and  5.9  and  10.8 
pounds  per  ton  of  clinker  produced  on 
a  dailv  basis,  respectivelv. 

On  a  thirtv-dav  rolling  average  basis, 
low-NOx  burners  are  fxpected  to  have 
lower  emissions  than  the  current 
requirement  in  the  R.-\CT  rule.  The 
f  xpected  emission  rate  is  also  64 
percent  of  the  daily  RACT  requirement 
for  preheater  kilns  and  47  percent  of  the 
daily  RACT  requirement  for  long  dr\- 
kilns.  Low-NOx  burners  are  a  type  of 
technologv  that,  once  installed,  cannot 
be  bypassed  or  taken  off-line  unless  the 
entire  kiln  is  shut  down.  326  lAC  10- 
3  requires  that  the  low -NOx  burners  be 
installed,  operated  and  maintained. 
Keeping  these  burners  properly 
maintained  should  ensure  that  thev 
provide  a  relatively  constant  effect  on 


326  I  AC  10-1.  pounds  per  ton       326  lAC  10-3, 
of  clinker  pounds  per 
1    ton  of  clinker 


30  day  limit 


44 
60 


Daily  limit 


59 

108 


Expected 
emissions 
from  installa- 
tion of  low- 
NOx  burners 
(t>ased  on  pro- 
posed NOx 
FIP  materials 
and  30  day 
averaging. 


38 
5.1 


NOx  enussions  Therefore,  EPA  believes 
that  the  significantly  lower  expected 
emissions  from  cement  kilns  with  low- 
NOx  burners  installed  rn  Clark  and 
Floyd  Counties  should  ensure  that  326 
lAC  10-3  is  as  stringent  as  the 
applicable  emission  limits  in  326  lAC 
10-1. 

326  lAC  10-3-3     Emission  Limits 

In  its  proposed  rule.  IDEM  included 
an  emission  limit  option  at 
subdivision(a)(2),  in  which  a  unit  could 
meet  emission  limits  that  were 
determined  to  be  the  equivalent  of  30 
percent  reduction  from  the  industry- 
wide average  in  the  FIP  proposed 
October  21.  1998(63  FR  56393).  The 
proposed  FIP  and  the  supporting 
documents  have  been  used  as  tools  for 
evaluating  cement  kiln  provisions  in 
State  rules.  While  EPA  agrees  that  the 
emission  limit  option  can  be  provided, 
it  was  not  proposed  as  part  of  the  FIP 
and  certain  elements  need  to  be 
incorporated  into  the  State's  rule  to 
make  it  viable.  The  preamble  to  the  FIP 
listed  these  emission  limits  based  on  a 
30-day  average.  The  State's  rationale  for 


providing  seasonal  limits  for  these 
sources  was  based  on  the  fact  that  the 
NOx  SIP  Call  addresses  regional 
transport  on  a  seasonal  basis.  EPA  has 
reconsidered  the  averaging  time  for 
these  limits  and  determined  that  a 
seasonal  average  can  be  appropriate  as 
long  as  the  State  adds  compliance 
langliage  to  indicate  that  if  the  limit  is 
exceeded  at  any  time  in  the  season,  it 
constitutes  a  separate  violation  for  every 
day  in  the  season  unless  the  unit  can 
demonstrate  otherwise.  IDEMs  final 
rule  includes  this  language. 

Under  326  lAC  10-3-3(a)(3)  of  its 
proposed  nile,  IDEM  included  an 
emission  limit  option  which  would 
allow  a  reduction  equivalent  to  30 
percent  subject  to  IDEM  and  EPA 
approval.  EPA  agrees  that  again,  this  is 
a  reasonable  approach  to  achieving  the 
emissions  decreases  intended  by  the 
NOx  SIP  Call.  The  approach  in  the 
State's  proposed  rule  is  a  \ariation  of 
the  industr)-wide  average  emissions 
rate  provision  described  in  the  proposed 
FIP.  It  uses  actual,  measured 
uncontrolled  emissions  to  set  the 
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baseline  rate  and  then  requires  a  30 
percent  reduction  from  that  baseline. 

While  this  approach  provides 
flexibility  to  sources  and  may  reduce 
costs,  we  are  concerned  that  the  site- 
specific  emissions  baseline  needs  to  be 
carefully  determined.  Due  to  the  large 
Vciriability  of  emissions  at  cement  kilns 
cited  in  comments  we  received  on  the 
FIP  proposal,  and  confirmed  in  the 
September  19.  2000.  EC  R  Incorporated 
report  referenced  above,  we  believe  that 
short-term  emissions  testing  is  not 
appropriate  for  establishing  a  baseline 
or  a  seasonal  emission  average  for  this 
compliance  option.  An  unduly  high 
emissions  reading  with  a  short-term  test 
could  lead  to  a  minimal  emissions 
reduction  requirement.  Conversely,  an 
unduly  low  emissions  reading  could 
lead  to  an  unrealistically  high  emissions 
reduction  requirement.  For  this  reason, 
in  our  proposed  rule  we  noted  that 
Indiana  must  require  sources  to 
establish  baseline  emissions  with  a 
CEMS  or  require  in  its  rule  that  the  30 
percent  reduction  be  measured  from  the 
industry-wide  average — the  resulting 
emission  limits  being  those  required  in 
326  lAC  10-3-3(a){2),  The  State  has 
followed  the  second  approach  in  its 
final  adopted  rule. 

326  lAC  10-3-4     Monitoring  and 
Testing  Requirements 

As  discussed  above.  EPA  believes 
IDEM's  additional  compliance  options 
at  326  lAC  10-3-3(a)(2)  and  (a)(3)  to  be 
reasonable,  provided  reliable  seasonal 
emission  averages  can  be  determined.  If 
the  cement  kiln  is  complying  through 
subdivision  (a)(2)  or  (a)(3),  it  needs  to 
determine  the  seasonal  average  using  an 
agreed-upon  reliable  mechanism  such  as 
CEMS  data.  This  is  due  to  the  variability 
in  NOx  emissions  from  cement  kilns,  as 
referenced  above.  In  discussions  with 
the  State,  it  has  agreed  that  CEMS  is  the 
only  viable  option  for  compliance  with 
these  provisions.  As  a  result.  IDEM  has 
included  the  requirement  for  CEMS.  if 
the  unit  is  complying  with  one  of  these 
emission  limit  options,  as  part  of  its 
final  adopted  rule, 

326  lAC  10-3-5     Recordkeeping  and 
Reporting 

Under  Indiana's  proposed  rule. 
sources  that  could  comply  by  meeting 
emission  limits  on  a  pound  of  NOx  per 
ton  of  clinker  basis  were  nut  required  to 
keep  daily  cement  kiln  production 
records  needed  to  ensure  compliance 
with  the  emission  limits.  EPA  noted  this 
deficiency  in  our  proposal  and  also 
noted  the  revised  language  that  Indiana 
had  included  in  its  final  adopted  rule  to 
address  this  issue.  IDEM  added 
language  to  its  final  adopted  rule  to 


require  sources  meeting  emission  limits 
to  report  their  daily  cement  kiln 
production  records. 

Blast  Furnace  Gas  Units 

The  final  adopted  rule  includes  the 
regulating  of  blast  furnace  gas  units 
under  326  lAC  10-3,  as  opposed  to  326 
lAC  10—4,  as  originally  proposed.  Since 
these  units  have  a  relatively  low 
emission  rate  on  a  Ib'mmBtu  basis. 
IDEM  was  not  anticipating  requiring 
them  to  make  reductions  under  the 
trading  program  Likewise.  IDEM  has  set 
the  emission  factor  in  326  lAC  10-3 
based  on  NOx  SIP  Call  uncontrolled 
emissions.  Since,  as  discussed  further  in 
the  proposal,  this  modification  does  not 
impact  the  reductions  being  achieved 
under  IDEM's  rule.  EP.^  is  approving 
this  rule  modification  as  part  of 
Indiana's  submittal 

10.  General  SIP  Requirements 

Indiana's  final  submittal  fully 
addressed  the  general  requirements 
required  under  the  NOx  SEP  Call  for  a 
SIP  revision  including:  that  resources 
are  available  to  implement  the  program, 
that  the  State  meets  the  data  availability 
requirements  of  40CFR  51.116,  that  the 
SIP  provides  for  compliance  with  the 
annual  and  triennial  reporting 
requirements  set  forth  in  40  CFR  51  122. 
that  the  State  has  the  legal  authority  to 
cany  out  the  SIP  revision,  and  that  the 
general  testing,  inspection,  enforcement 
and  complaint  mechanisms  required 
under  40  CFR  51.121(0(1)  and  40  CFR 
51.212  are  in  place  to  support 
implementation  of  this  rule 

11.  Definition  of  "Repowered  Natural 
Gas-Fired  Units' 

IDEM's  final  adopted  rule  adds  new 
language  to  define  "repowered  natural 
gas-fired  units"  This  term  is  defined  for 
the  purpose  of  determining  the 
allowance  allocations  for  these  units. 
Since  the  addition  of  this  term  only 
affects  the  way  that  allowances  are 
allocated,  this  rule  modification  is 
acceptable 

12  Utilization  Correction  for  New  Units 

IDEM's  submitted  draft  rules  would 
have  required  an  additional  deduction 
of  allowances  from  new  sources.  The 
deduction  would  have  been  to  account 
for  actual  utilization  of  the  unit  as 
opposed  to  the  projected  utilization. 
This  interpretation  was  more  stringent 
than  necessary  as  it  could  have 
potentially  removed  NOx  allowances 
permanently  from  the  trading  program 
for  emissions  that  had  not  occurred.  The 
NOx  SIP  Call  model  rule  requires  a 
similar  correction  based  on  actual 
utilization,  but  intends  for  the  excess 


allowances  to  be  returned  to  the  set 
aside  instead  of  completely  removing 
them  from  the  trading  program. 

The  State's  final  adopted  rule  takes  a 
slightly  different  approach.  It  requires 
any  allowances  remaining  in  a  new  NOx 
budget  unit's  account  at  the  end  of  each 
season  to  be  returned  to  the  new  source 
set  aside  Although  this  approach  is 
different  from  thai  used  in  the  model 
trading  rule,  it  should  ensure  the 
integrity  of  both  the  trading  program 
and  Indiana  s  NOx  budget 

13.  Centralized  Recordkeeping 

IDEM's  final  adopted  rules  allow 
recordkeeping  at  a  central  location 
under  specific  conditions  EP.^ 
discussed  these  recordkeeping 
requirements  at  length  with  the  State 
These  provisions  are  only  acceptable,  as 
indicated  in  our  proposal,  under  certain 
circumstances,  i.e..  for  sources  not 
participating  in  the  trading  program  and 
not  exempted  from  the  trading  program 
based  on  Part  75  monitoring  The  .State 
chose  to  retain  the  provisions 
throughout  the  rule  (since  it  had 
determined  that  the  centralized 
recordkeeping  could  be  acceptable  for 
the  State)  However,  the  State  also 
added  language  to  clarif\  that  the 
central  recordkeeping  provisions  do  not 
override  or  alter  any  of  the  record 
retention  requirements  for  a  source 
under  40  CFR  Part  75  (Since  the 
recordkeeping  requirements  in  40  CFR 
Part  75  need  to  be  required  for  federal 
SIP  approval  ) 

These  recordkeeping  requirements  are 
included  in  three  parts  of  the  final 
adopted  rule  and  apply  to:  (1)  Units 
burning  only  natural  gas  or  fuel  oil 
during  the  ozone  control  period  with 
potential  NOx  mass  emissions  for  the 
ozone  control  period  of  twenty-five  (25) 
tons  or  less.  (2)  retired  units:  and  (3) 
NOx  Budget  Units  covered  by  the 
trading  program  .^s  mentioned  above, 
to  the  extent  these  units  are  required  to 
comply  with  40  CFR  Part  75.  these 
centralized  recordkeeping  provisions  do 
not  alter  those  requirements   For 
example  each  unit  under  the  trading 
program  must,  as  required  b\  Part  75. 
maintain  its  records  on-site. 
Furthermore,  any  unit  with  an 
exemption  based  on  Part  75  monitoring, 
demonstrating  25  tons  or  less  of 
emissions,  must  maintain  records  on- 
site  and  in  accordance  with  Part  75. 
Since  the  State  has  been  explicit  in  its 
rule  that  the  40  CFR  Part  75 
requirements  stay  in  place.  EPA  is 
appro\  ing  the  limited  centralized' 
recordkeeping  requirements. 
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14.  Allocation  Methodology 

The  final  adopted  rule  incorporates 
several  changes  to  the  State's  N0\ 
allowance  allocation  methodology.  The 
State  has  provided  more  concise 
definitions  of  the  projects  that  qualif\- 
for  allowances  from  the  energy 
efficiency  and  renewable  energ\'  set 
aside,  for  example.  The  State  has  also 
replaced  the  allocation  methodology  for 
existing  non-EGUs  with  a  table 
specif\'ing  the  allowances  that  will  be 
allocated  to  each  non-EGU,  EPA  has 
reviewed  the  revisions  to  the  allocation 
methodologies  and  determined  that  they 
do  not  adversely  affect  the  State's 
demonstration  that  it  meets  the  NOx  SIP 
Call  budget.  The  changes  only  affect 
how  the  allowances  will  be  allocated 
and  do  not  affect  the  number  of 
allowances  that  will  be  allocated  For 
these  reasons,  these  changes  are  being 
approved  as  pari  of  Indiana's  NOx  SIP 
(^ali  Phase  I  submittal 

II.  What  .\re  the  Public  Comments  on 
EPA's  Proposal? 

EPA  published  a  proposed 
rulemaking  on  luly  2.  2001.  (66  FR 
34864)  to  approve,  as  a  SIP  revision,  the 
plan  Indiana  submitted  in  response  to 
the  NOx  SIP  Call.  The  proposal 
provided  a  30-day  public  comment 
period,  which  ended  on  August  1,  2001. 
EPA  received  comments  from  the 
following  parties:  A  citizen: 
Indianapolis  Power  and  Light  Companv 
(IPL);  and  the  Natural  Resources 
Defense  Council  and  the  Hoosier 
Environmental  Council. 

Comment  1:  Conunent  received  from 
a  citizen.  The  commentor  asserts  that 
the  definition  of  "ozone  control  period" 
should  be  inclusive  of  everv  dav  in  the 
year.  The  commentor  notes  that  nitrogen 
dioxide  and  other  oxides  of  nitrogen  are 
harmful  at  all  times  and  it  is  not 
appropriate  to  only  require  controls  to 
be  used  during  the  ozone  control  period. 
Furthermore,  the  commentor  claims, 
once  EGUs  demonstrate  the  ability  to 
operate  at  0.15  Ib/mmBtu.  they  have  an 
obligation  to  equal  or  better  that 
performance  on  a  365-day  averaging 
period  The  commentor  believes  there  is 
an  inequity  with  mobile  sources  which 
are  required  to  maintain  their  controls 
over  broad  ranges  of  operation. 

Response  1:  EPA  recognizes  that 
control  of  NOx  emissions  would  likely 
produce  non-ozone  benefits,  as  well  as 
ozone  benefits.  However,  the 
commentor's  suggestion  that  EPA  define 
a  control  period  on  an  annual  basis  is 
outside  the  scope  of  this  rulemaking. 
EPA  issued  the  NOx  SIP  call  to  address 
the  failure  of  certain  SIPs  to  prohibit 
sources  from  emitting  NOx  in  amounts 


that  contribute  significantly  to 
nonattainment  (or  interfere  with 
maintenance  of  attainment)  of  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS)  during  the  ozone  season. 
Because  ozone  formation  is  a  summer 
season  problem,  the  rule  focuses  on 
obtaining  the  necessary  reductions 
during  those  months  when  a  potential 
public  health  problem  exists  due  to  high 
concentrations  of  ambient  ozone. 

Comment  2:  Comments  received  from 
Indianapolis  Power  and  Light  (IPL).  The 
commentor  notes  that  changes  to  the 
Indiana  SIP  were  made  in  response  to 
the  SIP  Call  and  that  the  SIP  Call  was 
based  on  EPA  models  of  regional  ozone 
transport.  The  commentor  claims  that 
EPA's  modeling  is  unreliable  and 
inconsistent.  The  commentor  questions 
the  linkage  between  Indiana  and  New 
York  nonattainment  areas.  The  linkage 
from  Indiana  to  New  York  was  found  to 
be  significant,  but  the  linkages  from 
Indiana  to  Pittsburgh  and  Philadelphia 
(which  are  both  closer  to  Indiana  than 
New  York)  were  not  found  to  be 
significant.  The  commentor  claims  that 
ozone  passes  over  Kentucky,  Ohio,  and 
Pennsylvania  without  having  a 
significant  effect.  The  commentor  states 
that  the  modeled  predictions  for  Indiana 
are  "statistically  meaningless  "  and 
concludes  that  the  Agency  is  "pushing 
the  computer-generated  data  beyond  the 
limits  of  its  reliability."  The  commentor 
asserts  that  these  issues  are  at  the  core 
of  the  SIP  Call,  and  that  EPA  is  not 
authorized  to  lock  in  requirements  for 
NOx  reductions  in  Indiana  based  on  this 
modeling  analysis. 

Response  2:  Most  fundamentally, 
Indiana's  obligation  to  submit  the 
present  SIP  revision  derives  from  the 
NOx  SIP  Call  rulemaking  That 
rulemaking  was  premised  on  air  quality 
modeling  conclusions  that  were 
subjected  to  notice  and  comment  The 
U.S.  Court  of  Appeals  for  the  DC. 
Circuit,  in  Michigan  v.  EPA.  213  F.3d 
663,  673  (DC.  Cir.  2000),  cert,  den.,  121 
S.  Ct.  1225,  149  L.  Ed.  135  (2001). 
generally  upheld  the  rulemaking,  as 
well  as  the  air  quality  modeling 
conclusions.  As  a  result.  EPA  does  not 
consider  air  quality  impacts  to  be  an 
open  issue  in  the  present  rulemaking.  In 
any  event.  IPL  made  a  ver\'  similar 
comment  regarding  the  modeling  results 
in  the  Section  126  rulemaking.  EPA's 
response  is  provided  on  pages  79-83  of 
the  "Responses  to  Significant  Comments 
on  the  Proposed  Findings  of  Significant 
Contribution  and  Rulemaking  on 
Section  126  Petitions  for  Purposes  of 


Reducing  Interstate  Ozone  Transport" 
(April  1999).! 

Comment  3:  Comment  received  from 
IPL.  The  commentor  claims  that  Indiana 
statutes  provide  that  a  person  who 
violates  air  pollution  control  laws  is 
liable  for  a  civil  penalty  not  to  exceed 
twenty-five  thousand  dollars,  and  that 
IDEM  does  not  have  the  authority  to 
implement  a  rule  where  each  ton  of 
NOx  per  day  is  a  violation  and  where 
that  violation  can  be  spread  across  the 
entire  153  days  of  the  ozone  control 
period.  It  was  arbitrary-  for  the  EPA  to 
require  the  State  to  adopt  these 
provisions. 

Response  3:  The  State  rule  defines 
what  constitutes  a  violation  in  the  same 
manner  as  the  federal  law  at  40  CFR 
96.6(c)(2)  and  96.54(d)(3).  Authority  to 
incorporate  these  provisions  into  State 
rules  can  be  found  in  IC  13-17-3-4. 
which  provides  that  the  Air  Pollution 
Control  Board  (Board)  shall  adopt  rules 
that  are  necessary  to  implement  the 
CAA.  and  in  IC  13-17-3-11.  which 
provides  that  the  Board  has  the 
authority  to  adopt  rules  under 
discretionary  authority  granted  to  the 
State  under  the  CAA  and  its  regulations. 
Finally,  IC  13-30-4-1  provides 
explicitly  that  a  person  who  violates  any 
provision  of  a  rule  adopted  by  the  Board 
is  liable  for  a  penalty  per  dav  per 
violation  (italics  added  for  emphasis). 

EPA  did  not  arbitrarily  determine  that 
these  requirements  needed  to  be 
included  in  state  SIPs.  EPA  has  required 
the  State  to  adopt  these  provisions 
because  of  the  natiu'e  and  inherent 
flexibilities  of  the  NOx  SIP  Call. 
Because  the  States  NOx  rule  at  326  lAC 
10—4  is  based  on  a  trading  program  that 
caps  emissions,  it  is  appropriate  that 
every*  ton  of  emissions  over  a  source's 
available  allowances  should  be 
considered  a  separate  violation. 
Otherwise,  the  penalty  might  not  be 
sufficient  to  remove  the  economic 
benefit  of  noncompliance  and  deter 
excess  emissions.  Furthermore,  it  makes 
sense  that  a  source  that  emits  fifty 
excessive  tons  should  pay  a  higher 


'  It  should  be  noted  that  IPL  asserts  that  the 
model  predicts  that  ozone  passes  over  Kentucky. 
Ohio,  and  Pennsylvania  without  causing  a 
signficant  effect.  In  fact,  both  the  UAM-V  model 
and  C.^Mx  model  showed  that  Indiana  emissions 
contribute  to  1-hour  ozone  exceedances  in  the 
Cincinnati-Hamilton  area,  which,  at  thet  ime.  was 
a  bi-state  nonattammeni  area  in  Ohio  and  Kentucky. 
It  was  the  only  nonattainment  area  in  Ohio.  In 
Kentucky,  there  was  un  additoinal  nonattainment 
area,  the  Louisville  area  The  Louisville  area  is  a  bi- 
state  area  with  a  portion  in  Kentucky  and  a  portion 
in  Indiana.  It  did  not  make  sense  to  analvze 
contributions  from  Indiana  to  the  Louisville  area 
since  the  area  includes  two  Indiana  counties  See 
EPA's  September  23.  1998  Air  Quality  Modeling 
Technical  Support  Document  .Appendix  C.  page  C- 
15  (Docket  Number  A-96-56.  Vl-B-lll 
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penalty  than  a  source  that  emits  one 
excessive  ton. 

Additionally,  the  rule  provides  that 
each  day  of  the  ozone  season  constitutes 
a  violation  because  the  rule  caps 
emissions  on  an  ozone  season  basis  and 
does  not  assign  the  emissions  of  discrete 
tons  to  a  particular  day.  If  the  source 
exceeds  its  allowances  for  the  ozone 
season,  then  each  day  of  that  season  is 
a  separate  violation.  However,  the  rule 
does  provide  flexibility  by  allowing  the 
owners  and  operators  of  the  unit  to 
demonstrate  that  a  lesser  number  of 
days  should  be  considered, 

EP.^  believes  that  financial  penalties 
along  with  an  automatic  allowance 
offset  are  sufficient  and  appropriate  for 
ensuring  compliance  with  the  NOx 
budget  and  the  emission  limit.  The 
allowance  deduction  is  designed  to 
ensure  that  non-compliance  is  a  more 
expensive  option  than  compliance. 
However,  in  addition  to  the  allowance 
offset,  the  states  must  also  be  able  to 
impose  financial  penalties  if  necessary 
in  response  to  violations  of  the  NOx 
Budget  Program.  In  fact,  some  violations 
(e.g..  of  monitoring  requirements)  may 
not  result  in  any  excess  emissions  nor 
any  offset.  In  a  multi-state  program,  it  is 
important  that  each  individual  state's 
regulation  include  the  same  provisions 
in  order  to  encourage  similar  treatment 
of  similar  instances  of  non-compliance 
regardless  of  location  and  to  provide  a 
level  playing  field  for  all  .NOx  Budget 
units.  Thus,  if  a  state  chooses  to  adopt 
the  model  rule's  approach,  the  SIP 
submission  must  include  the  offset 
provisions  and  the  financial  penalty 
provisions  contained  in  the  model  rule 
Criteria  for  SIP  approvability  are 
outlined  in  section  VI.  A  2  of  the 
preamble  to  the  October  27.  1998  NOx 
SIP  Call  (63  FR  57355). 

A  NOx  Budget  unit  with  excess 
emissions  for  a  control  period  may  be 
charged,  under  the  model  rule,  with  153 
days  in  violation.  However,  the  owners 
or  operators  of  these  units  have  the 
option  of  demonstrating  that  the  number 
of  days  of  violation  was  less  than  153 
days. 

Comment  4:  Comments  received  from 
The  Natural  Resources  Defense  Council 
and  Hoosier  Environmental  Council. 
The  commentor  states  that  the  Indiana 
NOx  SIP  Call  appears  to  waive  the  May 
1.  2003  compliance  date  of  the  Section 
126  rulemaking.  The  commentor 
requests  that  EPA  clarify  the  overlap 
"lietween  Section  126  and  the  NOx  SIP 
Call. 

Response  4.  Final  approval  of  the 
Indiana  NOx  SIP  call  does  not  amend 
the  applicability  of  the  Section  126 
rulemaking  in  any  way.  Units  that  are 
affected  under  the  Section  126 


rulemaking  must  comply  with  the 
applicable  compliance  date  in  the 
Section  126  rulemaking  Only  if  EPA 
takes  action  to  amend  the  Section  126 
rule  would  the  applicability  of  that  rule 
change  EP.^  is  not  taking  that  action 
today.  Because  of  the  adjustments  that 
IDEM  made  to  its  NOx  rule.  EPA  may 
be  able  to  take  an  action  to  amend  the 
Section  126  rule  in  the  future  so  that  it 
is  only  applicable  to  those  sources  for  at 
most  one  year,  until  May  1,  2004;  at 
which  point  Indiana's  NOx  rule  would 
take  over  and  require  reductions  as 
stringent  as  those  required  by  the 
Section  126  rule. 

rn.  Final  Action 

A.  What  Action  Is  EPA  Approving 
Today? 

EPA  is  approving  revisions  to 
Indiana's  ground  level  ozone  SIP  which 
Indiana  submitted  in  final  on  August  20, 
2001  and  supplemented  on  September 
19.  2001  These  SIP  revisions  include 
two  new  regulations,  a  budget         _ 
demonstration  and  supporting 
materials.  The  two  new  regulations  are 
326  Indiana  Administrative  Code  (lAC) 
10-3.  the  "Nitrogen  Oxide  Reduction 
Program  for  Specific  Source  Categories," 
and  326  lAC  10-^.  the  'Nitrogen  Oxides 
Budget  Trading  Program."  EPA  has 
determined  that  Indiana's  submittal  is 
fully  approvable  as  meeting  the  Phase  I 
NOx  SIP  Call  requirements 

EPA  is  also  finding  Indiana's 
submittal  on  August  20,  2001  and 
supplemented  on  September  19.  2001 
complete  in  this  Federal  Register 
action,  EPA  had  previously  determined, 
on  December  26.  2000.  that  Indiana  had 
failed  to  submit  a  SIP  in  response  to  the 
NOx  SIP  Call,  thus  starting  a  18-month 
clock  for  the  mandatory  imposition  of 
sanctions  and  the  obligation  for  EPA  to 
promulgate  a  FIP  within  24  months(65 
FR  81366).  This  finding  stops  both  the 
sanctions  clock  and  EPA's  FIP 
obligation. 

B.  What  Is  the  Impact  of  Today's  Action 
on  EPA  s  Finding  Under  the  Clean  Air 
Act  Section  126  Rule? 

Today's  action  does  not  have  any 
impact  on  EPA's  finding  under  Section 
126  of  the  Clean  Air  Act  Indiana's 
submittal  does  require  reductions  at 
sources  covered  under  the  Section  126 
rulemaking  and  will  be  evaluated  in  the 
futiu^  to  determine  if  it  is  appropriate 
for  EPA  to  take  action  to  amend  the 
applicability  of  the  Section  126 
rulemaking  However,  today's  action 
does  not  address  this  issue. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulator}'  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy-  Supplv, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act,  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FK  19885.  April  23.  1997).  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices. 
pro\ided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
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to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S. C. 
272  note)  do  not  apply  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
("  S.C  ,1501  pt  seq).  The  Congressional 
Review  Act.  5  U.S.C.  801  et  seq  .  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generallv  provides  that  before  a  rule 
may  take  effect,  the  agencv 
promulgatmg  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U  S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  lanuary  7,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Incorporation  by  reference. 
Nitrogen  oxides.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  27,  2001. 
David  A.  Ullrich. 
A(  ting  Regional  Administrator.  Region  5. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


.Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P — Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c){144)  to  read'as 
follows: 

§  52.770    Identification  of  plan. 

«  »  »  «  ♦ 

(c)  *  t*   * 

(144)  On  August  20.  2001  and 
September  19.  2001.  Indiana  submitted 
a  plan  in  response  to  Phase  I  of  the  NOx 
SIP  Call.  The  plan  includes  Indiana's 
Phase  I  N0\  Budget  Demonstration  and 
supporting  documentation  including 
initial  unit  allocations  and  two  new 
rules:  326  lAC  10-3  and  326  lAC  10-4. 

(i)  Incorporation  by  reference. 

(A)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board. 
Article  10;  Ozone  rules.  Rule  3:  Nitrogen 
Oxide  Reduction  Program  for  Specific 
Source  Categories  (326  lAC  10-3). 
Adopted  lune  6.  2001.  Submitted 
August  20,  2001  and  September  19. 
2001.  State  effective  September  16, 
2001. 

(B)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board. 
Article  10;  Ozone  rules.  Rule  4:  Nitrogen 
Oxides  Budget  Trading  Program  (326 
lAC  10-4)  Adopted  June  6.  2001. 
Submitted  August  20.  2001  and 
September  19,  2001.  State  effective 
September  16.  2001 

jFR  Doc.  01-27931  Filed  11-7-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[CA-059-RECL,  FRL-7093-4] 

Clean  Air  Act  Reclassification,  San 
Joaquin  Valley  Nonattainment  Area; 
Designation  of  East  Kern  County 
Nonattainment  Area  and  Extension  of 
Attainment  Date;  California;  Ozone 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
change  the  boundary  for  the  San  Joaquin 
Valley  (SJV)  serious  ozone 
nonattainment  area  by  separating  out 
the  eastern  portion  of  Kern  County  into 
its  own  nonattainment  area.  EPA  is 
extending  the  attainment  deadline  for 
the  new  East  Kern  County  serious  ozone 
nonattainment  area  from  November  15, 
1999  to  November  15,  2001. 

EPA  is  taking  final  action  to  find  that 
the  SJV  area  did  not  attain  the  1-hour 


ozone  national  ambient  air  quality 
standard  (NAAQS)  bv  the  November  15, 
1999  Clean  Air  Act  (CAA)  deadline.  As 
a  result,  the  SJV  ozone  nonattainment 
area  with  its  revised  boundaries  is 
reclassified  by  operation  of  law  as  a 
severe  area.  The  State  must  submit  by 
May  31.  2002.  a  severe  area  ozone 
nonattainment  plan  for  the  SJV  (now 
excluding  the  East  Kern  County  ozone 
nonattainment  area)  that  provides  for 
the  attainment  of  the  ozone  NAAQS  as 
expeditiously  as  practicable,  but  no  later 
than  November  15.  2005.  This  plan 
must  meet  the  specific  provisions  of 
CAA  section  182(d). 

EPA  is  taking  final  action  to  find  that 
the  approved  serious  area  ozone  State 
Implementation  Plan  (SIP)  for  the  SJV 
has  not  been  fully  implemented.  As  a 
result  of  this  finding,  the  State  must 
adopt  and  implement  the  specified 
measures  by  November  15,  2002  or  be 
subject  to  sanctions  pursuant  to  sections 
1 79(a)  and  (b)  of  the  CAA.  This  finding 
and  any  potential  sanctions  do  not 
apply  to  the  newly  established  East 
Kern  County  ozone  nonattainment  area, 
where  the  SIP  is  being  fully 
implemented. 

EFFECTIVE  DATE:  December  10,  2001. 
ADDRESSES:  The  rulemaking  docket  is 
available  for  inspection  during  normal 
business  hours  in  the  Air  Docket,  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105  This  rule  and  the 
Technical  Support  Documents  for  the 
proposed  actions  are  also  available  in 
the  air  programs  section  of  EPA  Region 
9's  website,  http://www.epa.gov/ 
region09/air. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ungvarsky.  Planning  Office  (AIR-2),  Air 
Division,  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105.  (415) 
744-1286,  or  ungvarsky.john@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  June  19,  2000.  EPA  proposed  to 
find  that  the  SJV  serious  ozone 
nonattainment  area  did  not  attain  the  1- 
hour  ozone  NAAQS  by  November  15. 
1999.  the  attainment  deadline  for 
serious  ozone  nonattainment  areas 
under  CAA  section  181(a).  65  FR  37926. 
The  current  SJV  nonattainment  area 
includes  the  counties  of  San  Joaquin, 
Kern,  Fresno.  Kings.  Madera.  Merced, 
Stanislaus  and  Tulare.  40  CFR  81.301. 
EPA  also  proposed  to  find  that  the  SJV 
SIP  had  not  been  fully  implemented, 
because  the  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 
(SJVUAPCD)  had  failed  to  adopt  and 
implement  six  measures  bv  the 
deadlines  in  the  SIP. 
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During  the  public  comment  period  for 
the  proposal.  EPA  received  comments 
requesting  that  EPA  remove  the  eastern 
portion  of  Kern  County  from  the  SJ\' 
ozone  nonattainment  area  and  designate 
it  a  separate  ozone  nonattainment  area. 
On  August  28.  2000.  the  California  Air 
Resources  Board  (CARB)  formally 
requested  that  EPA  create  a  separate 
ozone  nonattainment  area  for  East  Kern 
County  and  grant  this  area  two  1-year 
attainment  date  extensions. 

EPA  found  the  State's  request 
compelling  and,  on  May  18,  2001, 
issued  a  reproposal  to  revise  the  SJV 
ozone  nonattainment  area  by  changing 
its  boundaries  to  remove  eastern  Kern 
County.'  66  FR  27616.  In  order  to  reflect 
this  proposed  boundary  change.  EPA 
reproposed  the  Agency's  finding  that 
the  remaining  portion  of  SJ\'  did  not 
attain  the  ozone  NAAQS  by  the 
statutory'  deadline  and,  accordingly, 
would  be  reclassified  by  operation  of 
law  as  a  severe  ozone  nonattainment 
area  if  EPA  finalized  the  finding.  EPA 
proposed  that  the  East  Kern  County 
ozone  nonattainment  area  would  keep 
its  serious  classification  because  the 
area  had  not  recorded  more  than  one 
exceedance  of  the  ozone  NAAQS  over 
the  past  two  years  and  the  East  Kern 
County  area  otherwise  qualified  for  two 
1-year  extensions  of  the  November  15. 
1999  attainment  deadline  pursuant  to 
CAA  section  181(a)(5).  EPA  therefore 
proposed  that  the  attainment  deadline 
for  East  Kern  County  ozone 
nonattainment  area  be  extended  to 
November  15.  2001 

n.  Response  to  Public  Comments  and 
Final  Action 

In  this  document,  EPA  is  responding 
to  comments  submitted  in  response  to 
the  initial  proposal  (65  FR  37926)  and 
the  reproposal  (66  FR  27616). 

A  Establishment  of  East  Kem  Count\-  as 
a  Separate  Ozone  Nonattainment  Area 
With  a  Serious  Ozone  Nonattainment 
Area  Classification  and  an  Extended 
Attainment  Date 

As  discussed  in  the  reproposal.  the 
public  comments  submitted  in  response 
to  the  initial  proposal  supported 
removal  of  East  Kern  County  from  the 
SJ\'  ozone  nonattairunent  area  and 
establishment  of  this  new  area  as  a 
serious  ozone  nonattainment  area  with 
an  extended  attainment  deadline.  No 


commenters  on  either  the  initial 
proposal  or  the  reproposal  opposed 
these  actions  Therefore,  for  the  reasons 
set  forth  in  the  reproposal  (66  FR 
27617-27620),  EPA  is  today  taking  final 
action  to  grant  the  State's  requests:  (1) 
To  split  the  SJV  ozone  nonattainment 
area  into  two  separate  ozone 
nonattainment  areas  pursuant  to  CAA 
section  107(d)(3)(D);  (2)  to  retain  for  the 
new  East  Kem  County  ozone 
nonattainment  area  the  serious 
nonattainment  area  ozone  classification; 
and  (3)  to  grant  two  1-year  attainment 
date  extensions  pursuant  to  CAA 
section  181(a)(5).  thus  establishing  an 
attainment  deadline  of  November  15, 
2001. 

B.  Finding  of  Failure  To  Attain  for  the 
San  foaquin  Valley  Ozone 
Nonattainment  Area 

EPA  received  no  comments  opposing 
the  Agency's  finding  that  the  SJV  ozone 
nonattainment  area  failed  to  attain  the 
1-hour  ozone  standard  by  the  November 
15,  1999  deadline  Accordingly,  and  for 
the  reasons  set  forth  in  the  proposals  (65 
FR  37927-37928  and  66  FR  27617),  EPA 
is  today  issuing  the  final  finding  under 
CAA  section  181(b)(2)(A). 

C.  Attainment  Deadline  for  the  San 
Joaqum  Valley  Ozone  Nonattainment 
Area 

As  a  consequence  of  EPAs  finding  of 
failure  to  attain,  the  SJV  ozone 
nonattainment  area  is  reclassified  by 
operation  of  law  to  severe  The  CAA 
provides  that  severe  ozone 
nonattainment  areas  must  attain  the 
ozone  NA^^QS  as  expeditiously  as 
practicable,  but  no  later  than  15  years 
after  enactment  of  the  1990  CAA 
Amendments,  or  November  15,  2005 
CAA  section  181(a)(2)  also  establishes  a 
"severe  17  "  classification  for  areas  with 
a  1988  ozone  design  value  between 
0.190  parts  per  million  (ppm)  and  0  280 
ppm.-  .\reas  meeting  this  criterion  are 
required  to  attain  the  ozone  NAAQS  as 
expeditiously  as  practicable  but  no  later 
th5lK37  years  after  enactment  of  the 
1990  CAA  Amendments  (i.e.,  by 
November  15.  2007). 

In  the  reproposal,  EPA  noted  that  the 
design  value  for  the  SJV  ozone 
nonattainment  area  is  0.161  ppm  66  FR 
27617.  Although  this  value  is  below  the 
CAA  criterion  for  the  severe- 17 
classification.  EPA  referenced  a  State 


'  The  new  boundary  line  requested  by  the  State 
is  the  same  as  the  current  boundary  between  the 
Kem  County  and  San  )oaquin  Valley  air  districts 
and  generally  follows  the  ridge  line  of  the  Sierra 
Nevada  and  Tehachapi  Mountain  Ranges  The 
precise  description  of  the  new  boundary  appears  at 
the  end  of  this  notice  in  the  revision  to  40  CFR  part 
81. 


^The  1-hour  ozone  NAAQS  is  0  12  ppm  A 
monitor  s  design  value  is  the  fourth  highest  ambient 
concentration  recorded  at  that  monitor  over  the 
previous  three-year  period  An  area's  design  value 
is  the  highest  of  the  design  values  from  the  area  s 
monitors  A  design  value  is  one  indication  of  the 
seventy  of  the  ozone  problem  in  an  area.  It  is  also 
used  in  determining  tiie  level  of  emission 
reductions  needed  to  attain  the  standard. 


suggestion  that  attainment  by  2005  may 
not  be  possible  for  the  SJV  ozone 
nonattainment  area,  given  the  areas  air 
quality  problem.  Accordingly.  EPA 
solicited  comment  on  the  viability  of  the 
2005  deadline,  and  on  any  legal,  policy, 
and  technical  rationale  for  allowing  a 
2007  attainment  deadline. 

1.  Comments  Supporting  a  2007 
Attainment  Deadline 

State  legislators,  local  governments. 
CARB.  and  SJ\'UAPCD  provided  the 
following  arguments  in  support  of  a 
severe-17  classification. 

(a)  It  is  not  feasible  to  attain  by  2005 
based  on  preliminar\'  photochemical 
modeling  which  identifies  the  need  for 
an  additional  150  tons  per  day  (tpd)  of 
the  two  principal  ozone  precursors — 
volatile  organic  compounds  (VOCs)  and 
oxides  of  nitrogen  (N0\).  This  is  a  30 
percent  reduction  in  ozone  precursors 
beyond  projected  2005  levels  with  all 
adopted  controls.  CARB  observed  that 
the  only  extreme  ozone  nonattainment 
area  in  the  country,  the  South  Coast 
(metropolitan  Los  .Angeles)  area, 
requires  the  same  150  tpd  reduction  of 
VOC  emissions  to  attain  but  is  allowed, 
by  its  C.\.\  classification,  until  2010  to 
achieve  these  reductions 

(b)  SJV  s  design  value  is  higher  than 
the  design  value  for  all  other  areas  in 
the  country  with  a  2005  attainment 
deadline  In  addition,  the  magnitude  of 
the  attainment  task  is  reflected  in  the 
number  of  days  over  the  standard.  SJV 
has  not  only  a  higher  design  value  but 
also  a  greater  number  of  days  over  the 
standard  compared  to  other  areas  with 
a  2007  deadline.  .Although  the  1990 
CAA  Amendments  based  classifications 
solely  on  design  value,  it  is  relevant  to 
consider  the  fact  that  SJV  had  at  that 
time  the  third  highest  number  of 
exceedance  days  in  the  countn,-  SJ\'  has 
already  achieved  larger  emissions 
reductions  than  have  any  areas  that  are 
assigned  a  2007  date,  both  in  the 
percentage  of  emissions  reduced  and  the 
actual  tons  of  emissions  reduced  SfV' 
has  achieved  these  reductions  but  has 
not  been  able  to  reduce  its  design  value. 
This  makes  clear  that  SJ\'  has  one  of  the 
most  severe  ozone  problems  in  the 
countn.'.  requiring  additional  time  to 
achieve  the  NAAQS 

(c)  Any  new  controls  would  have  to 
be  implemented  by  2003.  which  is  the 
first  year  that  counts  towards  a  2005 
attainment  date  The  SJ\'  area  already 
has  in  place  stringent  controls.  More 
time  is  needed  for  technology 
advancements  in  order  to  implement  the 
measures  required  to  bring  SJV'  into 
attainment  More  time  will  also  decrease 
the  impact  of  new  controls  on 
businesses. 
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(d)  Additional  time  is  also  critically 
needed  to  achieve  mobile  source  fleet 
turnover  to  meet  more  stringent 
standards,  and  to  secure  and  distribute 
incentive  funding  to  support 
replacement  of  older  vehicles.  The 
problem  is  greater  because  State 
incentive  money  to  retrofit  engines  is 
being  diverted  to  buy  emissions  offsets 
for  new  electricity  generators  required 
to  meet  the  energy  crisis. 

(e)  New  State  and  federal  controls  on 
heavy-duty  trucks,  low  emission 
vehicles,  and  reformulation  of  diesel 
fuel  will  be  much  more  effective  in  2007 
than  in  2005  due  to  phase-in  schedules, 
since  many  of  these  controls  go  into 
effect  in  2004  and  the  penetration  rate 
in  the  first  two  vears  is  extremely  low. 

(f)  A  2007  deadline  meets  the  CAA 
requirement  for  attainment  as 
expeditiously  as  practicable  based  on 
SJV's  air  quality,  emission  reduction, 
and  control  strategy  issues 

(g)  The  SfV  ozone  nonattainment  area 
is  greatly  impacted  by  pollution  from 
the  San  Francisco  Bay  Area.  Assuming 
that  the  Bay  Area  is  granted  a  2006 
attainment  date,  the  SrV"s  attainment 
date  should  be  later 

(h)  Emissions  reductions  from  post- 
2003  federal  Congestion  Mitigation  and 
Air  Quality  (CMAQj  transportation 
funding  will  be  needed  for  attainment, 
and  these  funds  cannot  be  secured  until 
the  Transportation  Equity  Act  is 
reauthorized,  which  is  expected  in 
2004 

(i)  Smart  Growth  policies  have  the 
potential  to  reduce  emissions  but 
require  more  time  for  implementation 
than  would  be  available  assuming  a 
2005  attainment  deadline 

(j)  Sources  under  federal  control  are  a 
significant  fraction  of  the  SJV  emission 
inventory,  especially  interstate  trucks, 
farm  and  construction  equipment,  and 
locomotives,  and  the  problem  is 
exacerbated  by  the  fact  that  the  sources 
are  particularly  active  in  the  harvest 
(and  smog)  season.  Given  the  scale  of 
reductions  needed  for  attainment,  the 
federal  government  must  reduce  its 
share  of  the  inventory.  Like  California, 
EPA  will  need  to  consider  not  just  new 
standards  but  also  retrofits  and 
accelerated  turnover  of  the  existing 
fleet  As  a  regulatory  partner,  EPA 
would  agree  that  a  2005  date  does  not 
allow  sufficient  time  to  accomplish 
these  necessary  reductions.  The  SIV 
attainment  problem  is  compounded  bv 
the  presence  of  two  major  transportation 
corridors  (Interstate  5  and  Freeway  99) 
and  by  EPA's  failure  to  enforce 
adequately  the  existing  national 
standard  for  heavy-duty  engines  and 
failure  to  act  in  a  timely  manner  on  the 
manufacturers'  consent  degree,  resulting 


in  a  significant  increase  in  NOx 
emissions. 

(k)  EPA  has  sufficient  authority  and 
discretion  under  CAA  sections  172  and 
181  to  set  a  2007  deadline,  based  on  the 
severity  of  nonattainment,  and  the 
availability  and  feasibility  of  control 
measures. 

2.  Comments  Supporting  a  2005 
Attainment  Deadline 

The  Center  on  Race.  Poverty  &  the 
Envirorunent  (CRPE)  and  Earthjustice 
Legal  Defense  Fund  submitted 
comments  opposing  the  2007  attainment 
deadline.  These  groups  stated  that  EPA 
lacks  the  authority  to  grant  an  extension 
of  the  attainment  deadline  from  2005  to 
2007.  The  2005  deadline  is  explicit  in 
the  CAA  and  so  EPA  has  no 
administrative  discretion  to  grant  an 
extension  beyond  that  date.  In  addition 
to  being  patently  illegal,  granting  the 
2007  deadline  would  force  the  millions 
of  Valley  residents  to  breathe  dangerous 
levels  of  smog  at  least  two  years  longer 
than  necessarv'.  This  2007  extension 
would  result  in  human  suffering  and 
medical  costs  far  in  excess  of  the 
temporarily-avoided  compliance  costs. 
Granting  the  SJVUAPCD  additional  time 
when  it  is  not  implementing  its  own 
inadequate  plan  would  reward  and 
perpetuate  further  inaction.  In  contrast 
to  the  SJVUAPCD,  other  agencies  (such 
as  the  South  Coast  Air  Quality 
Management  District)  have  adopted 
stringent  controls  and  are  on  a  trajectory 
to  attain  the  ozone  NAAQS,  so  technical 
arguments  for  delaying  full 
implementation  of  public  health 
protections  in  the  SJV  should  not  be 
taken  seriously. 

3.  EPA  Response  to  Comments  and 
Final  Action 

EPA  agrees  with  many  of  the 
comments  supporting  the  difficulty  of 
developing  a  plan  to  demonstrate 
attainment  of  the  NAAQS  by  the  2005 
date.  This  deadline  presents  a 
remarkable  challenge  for  an  area  with 
SJV's  characteristics:  meteorology  and 
topography  providing  diverse 
conditions  favorable  to  the  formation  of 
ozone;  large  numbers  of  small  emissions 
sources  already  subject,  in  many  cases, 
to  stringent  controls  and,  in  other  cases, 
capable  of  further  control  only  through 
costly  retrofit,  rebuild,  or  replacement 
programs;  substantial  mobile  source  and 
process  emissions  sources  associated 
with  the  area's  dominant  agricultural 
economy  and  therefore  operating  at 
peak  levels  during  the  ozone  season: 
and  large  interstate  transportation 
emissions  from  truck  and  rail  operations 
that  are  not  generally  susceptible  to 
control  at  local  and  state  levels. 


Equitable  considerations  suggest  that  a 
2007  attainment  deadline  might  be  at 
least  as  appropriate  for  the  SJV  ozone 
nonattainment  area  as  for  other  areas 
that  were  assigned  severe-1 7 
classifications  in  accordance  with  the 
provisions  of  1990  CAA  .Amendments. 

EPA  has  concluded,  however,  that  the 
CAA  does  not  provide  the  Agency 
authority  to  set  a  2007  attainment 
deadline  for  the  SJV  ozone 
nonattainment  area  based  on  these 
considerations.  When  EPA  finds  that  an 
ozone  nonattainment  area  failed  to 
attain  the  ozone  standard  by  its 
attainment  date  pursuant  to  section 
181(b)(2).  that  section  provides  that  the 
area  "shall  be  reclassified  by  operation 
of  law  in  accordance  with  table  1  of 
subsection  (a)  to  the  higher  of— (i)  the 
next  higher  classification  for  the  area,  or 
(ii)  the  classification  applicable  to  the 
area's  design  value  as  determined  at  the 
time  of  the  notice  required  under 
subparagraph  (B)."  The  phrase  "in 
accordance  with  table  1"  prevents  EPA 
from  providing  a  2007  attainment  date 
for  the  SJV  in  this  action  because,  for 
the  severe  area  class,  table  1  establishes 
an  attainment  date  of  "15  years  after 
enactment  {i.e.,  2005]."  CAA  181(a).  The 
2007  attainment  deadline  is  set  forth  not 
in  table  1  but  in  CAA  section  181(a)(2). 
which  states:  "Notwithstanding  table  1. 
in  the  case  of  a  severe  area  with  a  1988 
ozone  design  value  between  0.190  and 
0.280  ppm.  the  attainment  date  shall  be 
17  years  (in  lieu  of  15  years)  after  the 
date  of  enactment  of  the  Clean  Air  Act 
Amendments  of  1990."  Thus,  the  2007 
attainment  date  is  not  provided  for  in 
Table  1 .  which  is  what  Congress 
required  EPA  to  act  in  accordance  with 
when  an  area  is  reclassified  pursuant  to 
section  181fb).  Consequently,  EPA  does 
not  believe  that  it  has  the  authority  to 
provide  the  SJV  with  a  2007  attainment 
date  in  this  action.  However,  under 
section  181(b)(3)  of  the  Act,  the  State 
may  request  a  reclassification  and 
receive  a  2010  attainment  deadline  in 
order  to  have  the  additional  time  the 
State  believes  is  necessary  to  attain 
ozone  NAAQS. 

Although  EPA  cannot  agree  with  the 
State  and  other  commenters  that  the 
Agency  has  the  discretion  to  grant  the 
State's  request  for  a  2007  attainment 
deadline.  EPA  does  agree  that 
attainment  by  2005  requires  emission 
reductions  from  all  quarters,  and  EPA 
intends  to  work  closely  with  the  State 
and  local  agencies  to  explore 
opportunities  for  the  federal  government 
to  contribute  additional  controls  or 
other  assistance  to  advance  attainment 
in  the  SJV  ozone  nonattainment  area. 
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D.  Deadline  for  Submittal  of  a  Re\ised 
SIP  Addressing  the  CAA  Provisions  for 
Sei'ere  Ozone  \onattainment  Areas 

1.  EPA's  Proposal 

EPA's  initial  proposed  finding  of 
failure  to  attain,  proposed  that  the  State 
be  required  to  submit  a  severe  area  SIP 
revision  no  later  than  18  month.s  from 
the  effective  date  nf  the  area's 
reclassification.  65  FR  37928.  However, 
EPA  also  proposed  that  the  SJVUAPCD 
be  required  to  submit  a  revised  new- 
source  review  (NSR)  rule  within  180 
days  of  the  final  date  of  the 
reclassification,  in  order  to  ensure  that 
the  District's  definitions  of  "Major 
Source"  and  "Distance  Offset  Ratio  " 
reflect  the  severe  area  requirements.  65 
FR  37928-37929. 

EPA's  reproposal  noted  that  CAA 
section  182(i)  authorizes  EPA  to  adjust 
applicable  deadlines  as  appropriate 
EPA  proposed  a  SIP  submittal  deadline 
of  May  31,  2002,  in  order  to  ensure  that 
control  measures  are  put  in  place  as 
quickly  as  possible  and  there  is  ample 
time  for  the  measures  to  take  effect 
before  the  attainment  deadline.  The 
reproposal  stated  that  this  deadline  is 
reasonable  given  the  advance  notice 
provided  by  our  initial  proposal,  issued 
on  June  19,  2000,  and  the  planning 
efforts  already  underway  at  State  and 
local  levels.  66  FR  276r7. 

2.  Public  Comments 

No  commenters  on  the  initial 
proposal  addressed  the  SIP  submittal 
deadline  issue.  In  response  to  the 
reproposal.  EPA  received  four 
comments.  The  San  Joaquin  Valley 
Transportation  Planning  Agencies 
Director's  Association  (TPA)  and  Tulare 
County  Association  of  Governments 
(TCAG)  requested  that  the  deadline  be 
changed  to  August  31,  2002,  in  order  to 
allow  the  revised  SIP  to  incorporate 
updated  transportation  planning 
assumptions.  TTA  also  noted  that  the 
reproposal's  May  31.  2002  deadline  is 
inconsistent  with  EPA's  policy  of 
allowing  18  months  for  SIP 
development.  The  Western  States 
Petroleum  Association  (WSPA) 
requested  a  six-month  extension  of  the 
SIP  sumittal  deadline  for  the  following 
reasons:  The  May  31,  2002  deadline 
would  not  allow  enough  time  for  the 
regulatory-  review  process  necessary  for 
new  District  rules:  WSPA  has  serious 
concerns  about  basing  a  control  strategy 
on  a  single  design-day  ozone  episode; 
the  Central  California  Ozone  Study 
(CCOS)  is  now  available  but  has  yet  to 
be  fully  considered;  the  SIP  needs  to 
focus  more  on  mobile  source  reduction 
strategies  because  previous  significant 
stationary  source  reductions  have  not 


resulted  in  a  corresponding 
improvement  m  air  quality.  Earthjustice 
supported  EPA's  May  31.  2002  deadline, 
noting  that  this  date  affords  ample  time 
to  prepare  the  revision  since  it  is  30 
months  after  the  area's  November  15. 
1999  attainment  deadline. 

3.  EPA  Response  to  Comments  and 
Final  Action 

EPA  agrees  with  TPA  and  TCAG  that 
the  revised  SIP  should  include  updated 
transportation  emissions  and  the  latest 
planning  assumptions.  However,  the 
commenters  submitted  no  evidence 
demonstrating  that  these  updates  cannot 
be  completed  in  time  to  be  incorporated 
in  a  SIP  submitted  by  May  31.  2002. 
EPA  believes  that  the  transportation 
plan  and  emissions  updates  can.  in  fact, 
be  prepared  on  this  schedule.  EPA  is 
also  concerned  that  the  SIP  needs  to  be 
prepared  no  later  than  this  date  in  order 
to  provide  a  reasonable  opportunity  for 
the  State,  local  agencies,  and  affected 
public  to  meet  the  SIP  emission 
reduction  milestone  requirements  for 
2002  under  CAA  section  182(c)(2)fB) 

Regarding  the  WSPA  comments, 
neither  the  District  nor  the  State 
commented  that  the  May  31 .  2002 
deadline  would  present  any  of  the 
problems  suggested  by  WSPA.  EPA 
announcements  concerning  the  pending 
reclassification  began  in  late  1999  and 
became  official  in  June  2000.  This  has 
given  the  responsible  agencies  adequate 
time  to  plan  their  rulemaking  calendars 
EPA  acknowledged  in  its  June  2000 
proposal  that  the  results  from  CCOS 
may  not  be  fully  available  to  meet  the 
SIP  deadlines.  'The  planning  process  is 
dynamic  and  new  information  will 
continue  to  be  developed  even  after  the 
CCOS  information  is  available,  the  State 
always  has  the  option  of  revising  its  SIP 
based  on  new  information  Regarding 
mobile  sources  versus  stationary- 
sources.  EPA  relies  on  the  state  to 
develop  a  control  strategy  the  takes  into 
account  the  mix  of  sources  affecting  the 
area  EPA  is  therefore  not  extending  the 
SIP  deadline,  both  because  neither  the 
State  nor  the  local  air  pollution  control 
agencies  requested  the  additional  time, 
and  because  the  sLx-month  delay  would 
further  postpone  reductions  and 
planning  efforts  necessary-  for  air  quality 
improvements  in  the  SJV'. 

"Therefore,  EPA  is  using  the  authority 
provided  in  the  C.A.\  to  finalize  May  31. 
2002.  as  the  SIP  submittal  deadline.  By 
this  date,  the  State  must  submit  a  plan 
addressing  all  of  the  severe  area 
requirements. 

As  noted  in  the  initial  proposal.  CAA 
section  182(d)(3)  sets  a  deadline  of 
December  31,  2000.  to  submit  the  plan 
revision  requiring  fees  for  major  sources 


should  the  area  fail  to  attain.  Pursuant 
to  CAA  section  182(i).  EPA  proposed  to 
adjust  this  date  to  coincide  vvith  the 
submittal  deadline  for  the  rest  of  the 
severe  area  requirements.  EPA  is  here 
finalizing  that  proposal  and  establishing 
May  31.  2002,  as  the  deadline  for 
submitting  the  emissions  fee  rule 
responsive  to  CAA  sections  182(d)(3) 
and  185. 

In  the  initial  proposal.  EPA  proposed 
to  require  that  the  more  stringent  severe- 
area  NSR  rule,  which  includes  a  higher 
offset  ratio  and  lower  appjicability  level, 
must  be  submitted  no  later  than  180 
days  from  the  effective  date  of  the  SJV 
areas  reclassification  to  severe.  Since 
this  180-day  deadline  would  now 
approximate  the  May  31.  2002  deadline 
set  for  the  comprehensi\-e  severe  area 
plan.  EPA  is  not  finalizing  the  proposed 
180-day  deadline  for  the  NSR  rule 
revision  Instead,  the  State  will  be 
required  to  submit  by  May  31.  2002,  a 
revised  NSR  rule  meeting  the  severe 
area  provisions  of  CAA  section  182(d). 

E  Adophpn  and  Implementation  of 
Reasonably  Available  Control 
Technology  iR.ACTl  Rules 

EPA's  initial  proposal  indicated  that 
the  revised  severe  ozone  SIP  for  SfV' 
needed  to  meet  the  R.A.CT  requirement 
for  sources  subject  to  the  new  lower 
major  source  applicability  cutoff  of  25 
tons  per  year  (tpy).  pursuant  to  CAA 
section  182(dJ.  As  discussed  above,  the 
initial  proposal  set  the  deadline  for 
submitting  the  severe  ozone  SIP  as  18 
months  from  the  effective  date  of  the 
reclassification  of  the  SJV'  to  severe,  and 
the  reproposal  set  the  deadline  as  May 
31 .  2002  In  response  to  the  initial 
proposal.  SJVUAPCD  indicated  that 
"the  District  should  be  able  to  adopt 
RACT  rules  shortly  before  the  18-month 
sanction  deadline  '   '  EP.A  presumes  that 
this  comment  indicates  that  the  District 
expected  to  be  able  to  meet  the  rule 
adoption  deadline  in  the  reproposal, 
which  IS  more  than  23  months  after  the 
initial  proposal  was  published.  EPA  is 
finalizing  the  May  31,  2002  SIP  deadline 
as  applicable  to  the  R,\CT  rule  revisions 
provided  in  CAA  section  182(d)  for 
major  stationary-  sources  at  the  severe 
area  applicability  level  of  25  tpy. 

SJVUAPCD's  comment  on  the  initial 
proposal  indicated  that  the  District 
would  set  the  final  RACT  compliance 
dates  to  coincide  with  the  2005 
attainment  date,  "in  order  to  allow  as 
much  time  as  possible  for  source 
operators  to  install  controls."  Under 
CiAA  section  172(c)(1),  nonattainment 


■  Letter  from  David  L.  Crow,  SJVUAPCD  APCO/ 
Ejtecutive  Officer,  to  John  Ungvarsky.  EPA.  dated 
August  24,  2000. 
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plans  must  "provide  for  the 

implemfntation  ijf  all  reasonablv 
a\'aildblt'  coiitrol  measures  as 
expwiitinusly  as  practicable  (including 
such  reductions  in  emissions  from 
existing  sources  in  tho  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technoiogv)  *    *    *."The 
SJVUAPCDs  R.^C7r  compliance 
schedule  shouKl  be  as  fxpeditious  as 
practicabi»'.  both  to  address  this 
fundamental  CAA  provision  and  to 
speed  progress  in  public  health 
protection.  EPA  cannot  approve  RACT 
compliance  schedules  that  are  nofas 
expeditious  as  practicable  but  are  rather 
designed  to  allow  as  much  time  as 
possible  for  source  operators  to  install 
controls.  Ciiven  that  the  District  has 
known  about  this  R.\CT  requirement 
since  EPAs  lune  19.  2000  proposal. 
EPA  does  not  believe  that  2005 
represents  expeditious  implementation 
of  the  RACT  requirement.  Neither  the 
.State  nor  District  has  provided  a 
compelling  reason  why  the  new  RACT 
rules  could  not  be  implemented  prior  to 
200.'5.  Accordingly,  EPA  is  finalizing  the 
May  31.  2002  deadline  for  submittal  of 
new  R.^CT  rules,  and  EPA  stronglv 
encourages  the  District  to  implement  the 
rules  within  18  months  of  the  effective 
date  of  the  reclassification. 

F.  Transportation  Conformity  Budgets 

1.  EPA's  Proposal 

EPAs  initial  proposal  indicated  that 
the  revised  SfV  attainment 
demonstration  may  establish  motor 
vehicle  emissions  budgets  for  subareas 
within  the  region  if  the  modeling  in  the 
SIP  shows  that  attainment  will  result 
when  all  subarea  budgets  are  met.  The 
initial  proposal  further  stated  that  there 
would  be  no  allowance  for  shifting  of 
growth  from  one  subarea  to  another.  65 
FR  37929, 

2  Public  Comments 

In  response  to  the  initial  proposal, 
CARB  supported  a  single  budget  as 
providing  better  alignment  with  the  new- 
region  wide  attainment  demonstration. 
while  providing  greater  flexibility  by 
allowing  higher  than  expected 
emissions  in  one  portion  of  the  valley  to 
be  offset  by  lower  emissions  in  the  rest 
of  the  region  On  the  other  hand,  several 
of  the  SJV  tran.sportation  planning 
agencies.  TPA,  and  SfVL  APCD 
endorsed  the  establishment  of  separate 
budgets  for  each  subarea.  with  trading 
allowed  between  subareas  so  long  as  the 
total  of  all  subarea  budgets  does  not 
exceed  the  region  wide  total  emission 
budget.  .SIVUAPCD  further  indicated 
that  the  new  SJV  SIP  will  address  the 


maximum  amount  of  emissions  that  can 
be  traded  and  the  distance  over  which 
these  emissions  are  traded,  and  a 
requirement  that  all  subareas  not 
included  in  a  trade  should  have 
currently  valid  conformity  findings  for 
their  Regional  Transportation  Plan  and 
Transportation  Improvement  Programs. 

3.  EPA  Response  to  Public  Comments 
and  Final  Action 

EPA  appreciates  the  complexity  of 
transportation  planning  in  a  vast 
nonattainment  area  where  the 
responsibility  for  preparing,  adopting, 
and  amending  transportation  plans  and 
programs  is  assigned  to  8  separate 
councils  of  government.  The  State  and 
local  agencies  may  elect  to  address  the 
CAA  section  176(c)  transportation 
conformity  provisions  by  means  of 
either  a  region  wide  budget  or  separate 
budgets  for  subareas.  EPA  intends  to 
work  with  all  involved  parties  to  ensure 
that  the  SIP's  budget  (or  budgets)  and 
conformity  provisions  provide  needed 
flexibility  without  jeopardizing  the 
attainment  demonstration  or  the 
integrity  of  the  regional  and  local 
transportation  planning  processes.  In 
this  final  action.  EPA  cautions  that 
subarea  budgets  must  be  fully 
documented  and  that  the  budgets  and 
future  conformity  determinations  must 
be  consistent  with  the  region  wide 
attainment  demonstration.  A  significant 
shift  in  growth  from  one  subarea  to 
another  may  therefore  require  a  new 
modeled  attainment  demonstration  with 
revised  subarea  budgets. 

G.  SonimplementatJon  Finding 

1   EPAs  Proposal 

The  initial  proposal  included  a 
proposed  nonimplementation  finding, 
based  on  the  failure  of  the  SIVUAPCD 
to  meet  its  SIP  commitments  to  adopt 
and  implement  6  rules  to  achieve 
specified  emissions  reductions  totaling 
8.09  tpd  of  VOC  emissions  Because  the 
proposed  nonimplementation  finding  is 
based  on  a  failure  of  the  SJVUAPCD  to 
adopt  and  implement  regulations,  the 
finding  would  apply  to  western  Kern 
Countv  (which  is  under  the  jurisdiction 
of  the  SJVUAPCD)  but  not  to  East  Kern 
County,  which  is  under  the  jurisdiction 
of  the  Kern  County  Air  Pollution 
Control  District.  65  FR  37930.  footnote 
12.  65  FR  37929-31.  The  rules  and 
associated  emission  reductions  are 
listed  in  Table  1  below.  EPA  proposed 
that  the  rules  should  be  adopted  and 
implemented  as  expeditiously  as 
practicable  but  implementation  should 
be  no  later  than  November  15.  2002,  the 
first  rate  of  progress  milestone  under  the 
severe  area  provisions  of  the  CAA.  EPA 


proposed  that  the  2  to  1  offset  sanction 
in  CAA  section  179(b)(2)  would  applv  if 
SJVUAPCD  failed  to  adopt  the  6 
measures  within  18  months  of  the 
effective  date  of  the  final  finding.  EPA 
fiirther  proposed  that  the  highwav 
approval  and  funding  sanction  would 
applv  under  CAA  section  179(b)(1)  if 
SJVUAPCD  did  not  correct  the 
deficiencies  within  6  months  after  the 
offset  sanction  is  imposed. 

2.  Public  Comments 

CRPE  commented  that  an 
implementation  deadline  of  November 
15,  2002,  is  too  late  and  this  delay  will 
unnecessarily  threaten  the  health  of  San 
loaquin  Valley  residents.  EPA  should 
require  actual  implementation  of  the 
rules  before  the  end  of  the  18  month 
period.  EPA  should  impose  the  highway 
sanctions  first,  in  order  to  motivate  the 
political  forces  that  will  have  to  be 
harnessed  in  order  to  adopt  the  rules. 
EPA  should  also  determine  that 
SJ\'UAPCD  has  failed  to  implement  the 
SIP  because  the  District  has  excluded 
agricultural  operations  from  its  NSR 
rule. 

SJVUAPCD  and  CARB  commented 
that  the  District  should  be  allowed  the 
fiexibility  to  correct  the 
nonimplementation  by  achieving  the 
8  09  tpd  of  VOC  emissions  through  any 
combination  of  the  six  control  measures 
in  the  SIP  or  newly  identified  substitute 
measures.  ARB  stated  that  there  has 
been  a  substantial  change  in  the 
inventory  for  several  of  the  rule 
categories,  and  SJ\^UAPCD  indicated 
that  the  8.09  tpd  of  VOC  reductions 
might  be  achieved  by  implementing 
fewer  than  the  six  delinquent  rules." 
SJ\TjAPCD  requested  the  EPA  extend 
the  implementation  deadline  to  May  15, 
2003.  in  order  to  allow  source  operators 
time  to  get  controls  in  place  but  still 
achieve  the  reductions  before  the 
beginning  of  the  2003  ozone  season. 

3.  EPA  Response  to  Comments  and 
Final  Action 

EPA  agrees  with  CRPE  that  prompt 
remedy  to  the  nonimplementation  is 
important,  but  EPA  believes  that  it  may 
be  unreasonable  to  require  the 
SJVUAPCD  and  affected  sources  to 
implement  the  delinquent  measures 
more  quickly  than  EPA  proposed.  EPA 


■•Uf  the  six  measures  EP,\  identified,  one  measure 
(i.e..  Rule  4662 — Organic  Solvent  Decreasing)  has 
been  ad^plpd  by  the  District  and  three  measures 
(i.e..  Rule  4601-.'\nhitectural  Coatings,  Rule  4623— 
Organif  Liquid  Storage,  and  Rule  4663 — Organic 
Solvent  Waste!  are  scheduled  for  adoption  by  the 
District  in  late  2001  or  earlv  2002.  The  other  two 
muasures  (i.e..  Rule  4692^Commercial 
Charbroi ling  and  Rule  4411— Oil  Production  Well 
Cellars!  are  not  scheduled  for  adoption  by  the 
District  at  this  time 


disagrees  with  CRPE  that  the 
agricultural  operations  exemption  in  the 
SJVUAPCD  NSR  rule  constitutes  SIP 
nonimplementation,  since  the 
exemption,  although  inconsistent  with 
CAA  provisions,  does  not  evince  a 
failure  to  cany  out  provisions  in  the 
approved  SIP.  Finally,  EPA  sees  no 
compelling  need  to  reverse  the 
presumptive  order  of  sanction 
implementation,  and  therefore  the 
Agencv  intends  to  follow  the  sequence 
set  in  40  CFR  52  31:  the  offset  sanction 
at  the  18th  month  and  the  highway 
sanction  at  the  24th  month  following 
the  finding. 

EPA  believes  that  the  SJVLIAPCD  is 
obliged  by  its  existing  SIP  to  meet  the 
specific  requirements  of  its 
commitments.  However.  CARB  and  the 
District  have  the  opportunity  to  amend 
the  SIP  by  showing  that  reasonable 
further  progress  and  other  requirements 
of  the  CAA  can  be  met  with  a  revised 
schedule  of  controls  and  associated 
emission  reductions.  This  is  especially 
the  case  where  emissions  inventory 
changes  after  the  original  control 
measure  commitment  show  that  far  less 
actual  emission  reductions  can  be 
achieved  by  controls  on  individual 
source  categories  However,  in  view  of 
the  magnitude  of  the  emission 
reductions  needed  for  attainment, 
SJVUAPCD  is  not  free  to  abandon  or 
postpone  any  control  measure  that 
continues  to  be  available,  even  though 
the  original  SIP's  cumulative  emission 
reduction  commitment  could  be  met 


without  implementing  the  measure. 
EPA  therefore  finalizes  the  proposed 
nonimplementation  finding  and  sets 
November  15.  2002.  as  the  outside  date 
for  adoption  and  implementation  of  the 
delinquent  control  measures 

m.  Summary  of  the  Final  .\ction  and 
the  State's  SIP  Responsibilities. 

A.  East  Kem  County 

EPA  is  taking  final  action  to  split  the 
SJ\'  ozone  nonattainment  area  into  two 
separate  ozone  nonattainment  areas 
pursuant  to  CAA  section  107(d)(3)(D). 
EPA  is  retaining  for  the  new  East  Kem 
County  ozone  nonattainment  area  the 
serious  nonattainment  area  ozone 
classification  but  granting  two  1-year 
attainment  date  extensions  pursuant  to 
CAA  section  181(a)(5),  thus  establishing 
an  attainment  deadline  of  November  15. 
2001.  If  East  Kern  County  does  not 
record  a  violation  in  2001,  the  area  will 
be  eligible  for  redesignation  to 
attainment  for  the  1-hour  ozone 
NA.\QS.  following  submittal  by  the 
State  and  approval  by  EPA  of  a 
redesignation  request  and  maintenance 
plan  addressing  the  provisions  of  CAA 
section  175  A. 

B.  San  Joaquin  Valley 

Pursuant  to  CAA  section  18irb)(2), 
EPA  IS  finalizing  its  finding  that  the  SJ\' 
area  failed  to  attain  the  1-hour  ozone 
NAAQS  by  the  statutor\'  deadline  By 
operation  of  law,  the  area  is  reclassified 
to  severe  and  is  therefore  required, 
under  CAA  section  181(a)(1),  to  attain 


the  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  November 
15,  2005  Under  CAA  section  182(i).  the 
State  must  submit  a  SIP  addressing  the 
severe  area  requirements.  EPA  is 
establishing  May  31.  2002,  as  the 
deadline  for  the  submission  of  the 
severe  area  requirements  Under  CAA 
section  182(d),  severe  area  plans  must 
meet  all  requirements  for  serious  area 
plans  plus  the  requirements  for  severe 
areas,  including,  but  not  limited  to:  (1) 
A  25  tpy  major  stationarv  source 
threshold;  (2)  additional  reasonably 
available  control  technology  (RACT) 
rules  for  sources  subject  to  the  new 
lower  major  source  applicability  cutoff; 
(3)  an  NSR  rule  requiring  offsets  of  at 
least  1.3  to  1:  (4)  a  rate  of  progress  in 
creditable  emission  reductions  of  ozone 
precursors  of  at  least  3  percent  per  year 
from  2000  until  the  attainment  year;  (5) 
a  fee  requirement  for  major  sources 
should  the  area  fail  to  attain  by  2005. 
and  (6)  a  demonstration  of  attairunent  as 
expeditiously  as  practicable  but  no  later 
than  November  15,  2005.  The  more 
stringent  R-\CT  provisions  must  be 
scheduled  for  implementation  as 
expeditiously  as  practicable,  and  EPA 
strongly  encourages  an  implementation 
deadline  of  no  later  than  18  months 
after  the  effective  date  of  the 
reclassification  to  severe. 

Upon  the  effective  date  of  EP.^'s 
finding  of  failure  to  implement  the  SIP. 
SJVUAPCD  has  until  November  15, 
2002  to  adopt  and  implement  the  six 
delinquent  measures  shown  in  Table  1. 


Table  1  .—Delinquent  Rule  Commitments  in  the  San  Joaquin  Valley  SIP 


Rule  titte 


Etiisskxi 
reductions 
in  tpd  VOC 


-+- 


Airhrtectural  Coatings    

Organic  Sotvent  Degreasing 
Commerciai  Charbroiliog    .... 

Organic  Liquid  Storage  

Oil  Production  Well  Cellars  . 
Organic  Solvent  Waste 


1  51 
244 
0.39 
30 

056 
019 


If  SJVUAPCD  has  not  adopted  the 
measures  listed  in  Table  1  with 
implementation  deadlines  of  on  or 
before  November  15.  2002.  the  2  to  1 
offset  sanction  in  CAA  section  179(b)(2) 
would  apply  after  18  months  of  the 
effective  date  of  the  finding.  If  the 
deficiencies  have  still  not  been 
corrected  six  months  after  the  offset 
sanction  is  imposed,  then  the  highway 
approval  and  funding  sanction  would 
apply  under  CAA  section  179(b)(1). 


rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulator*'  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 

EPA  has  determined  that  neither  the 
finding  of  failure  to  attain,  nor  the 
finding  of  nonimplementation.  would 
result  in  any  of  the  effects  identified  in 
Executive  Order  12866  sec.  3(f)-  As 
discussed  above,  findings  of  failure  to 
attain  under  section  188rb)(2)  of  the 
CAA  are  based  solely  upon  air  quality 
considerations  and  the  subsequent 


nonattainment  area  reclassification  must 
occur  by  operation  of  law  in  light  of 
those  air  quality  conditions.  These 
actions  do  not.  in  and  of  themselves, 
impose  any  new  requirements  on  any 
sectors  of  the  economy. 

In  addition,  because  the  statutor\- 
requirements  are  clearly  defined  with 
respect  to  the  differently  classified 
areas,  and  because  those  requirements 
are  automatically  triggered  by 
classifications  that,  in  turn,  are  triggered 
by  air  quality  values,  findings  of  failure 
to  attain  and  reclassification  cannot  be 
said  to  impose  a  materially  adverse 
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impact  on  State,  local,  or  tribal 
governments  or  communities.  SimilarK  . 
the  finding  of  failure  to  implement  the 
SIP  merely  ensures  the  implementation 
t)f  already  existing  requirements  b\' 
creating  the  potential  for  the  imposition 
of  sanctions  if  the  State  does  not  adopt 
the  rules  to  which  it  has  committed 
under  its  own  State  plan,  and  therefore 
the  finding  does  not  ad\ersel\  affect 
entities. 

The  designation  of  East  Kern  Count-, 
as  a  new.  separate  nonattainment  area 
with  a  serious  classification  and  the 
attainment  date  extensions  will  not 
impose  anv  new  requirements  on  anv 
sectors  of  the  ec:onomy  because  the  area 
is  already  classified  as  serious 

For  the  aforementioned  reasons,  this 
action  is  also  not  subject  to  Executive 
Order  32111.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supplv.  Distribution,  or  I.^se"  (66 
FR  28355.  May  22.  2001),  Accordingly, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use.  601  etseq]. 

These  actions  do  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4 1 
for  the  following  reasons:  (1)  The 
finding  of  failure  to  attain  is  a  factual 
determination  based  on  air  quality 
considerations;  (2)  the  resulting 
reclassification  must  occur  by  operation 
of  law  and  will  not  impose  any  federal 
intergovernmental  mandate;  (.3)  the 
designation  of  East  Kern  County  as  a 
separate  nonattainment  area  with  a 
serious  classification  will  not  impose 
any  new  requirements  on  any  sectors  of 
the  economy;  and  (4)  the  finding  of 
nonimplementation  does  not  impose 
any  new  federal  mandates  but  rather 
obliges  the  State  to  adopt  rules  to  which 
it  has  committed  under  its  State  plan 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  For 
these  same  reasons,  this  rule  also  does 
not  have  Federalism  implications 
because  it  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.\ugust  10,  1999).  These  actions  are  also 
not  subject  to  Executive  Order  13045  (62 
FR  19885.  April  23.  1997).  because  they 
are  not  economically  significant 

.•\s  discussed  above,  findings  of 
failure  to  attain  under  section  188(b)(2) 
of  the  CAA  are  based  solely  upon  air 
quality  considerations  and  the 
subsequent  nonattainment  area 
reclassification  must  occur  by  operation 
of  law  in  light  of  those  air  quality 
conditions  In  addition,  the  finding  of 
failure  to  implement  the  SIP  merely 
ensures  the  implementation  of  already 
existing  requirements  to  which  the  State 
has  (.ommitted  under  its  own  plan,  and 
therefore  the  finding  does  not  adversely 
affect  entities   In  this  context,  it  would 
thus  be  inconsistent  with  applicable  law 
for  EP.A.  when  it  makes  a  finding  of 
failure  to  attain  and  finding  of  failure  to 
implement  the  SIP.  to  use  voluntary 
consensus  standards  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burdf-n  under  the  proyisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
use  801  et  seq    as  added  by  the  Small 
Business  Regulaton,  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  (  ontaining  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Januan,-  7.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq 
Dated:  October  23.  2001 
Wayne  Nastri, 

Regional  Administrator.  Ri^gion  IX 

Part  81  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  81— {AMENDED] 

1  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C   7401  et  seq 

2  In  §  81.305  the  "California-ozone" 
table  is  amended  as  follows: 

a.  By  adding  "East  Kern  County"  as  a 
designated  area  immediately  before  the 
entry  for  "San  Joaquin  Valley  Area"; 
and 

b.  By  revising  the  entr\'  for  "San 
Joaquin  Valley  Area." 

§81.305    CalHomia. 
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California — Ozone 

[1-t>our  standard] 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


East  Kern  County 

That  portton  of  Kerr.  County  that  lies  east  and  south  o<  a 
line  described  below  Beginning  at  the  Kern-Los  Ange- 
les County  bourxlary  and  running  north  ana  east  along 
the  northwest  txiundary  of  the  Ranchc  La  Liebre  Land 
Grant  to  the  point  of  intersection  with  the  'ange  ime 
common  to  Range  16  West  and  Range  '7  West,  San 
Bernardino  Base  and  Mendian  north  along  the  range 
line  to  the  point  of  intersection  with  the  Ranchc  Ei 
Te|on  Land  Grant  boundary  then  southeast  north- 
east, and  northwest  along  the  tx)undar>  of  the  Ranc;>c 
El  Tejon  Grant  to  the  northwest  comer  of  Section  3 
Township  11  North  Range  17  West  then  west  1  2 
miles  then  north  to  the  Rancho  El  Te)on  Land  Grant 
boundary  then  northwest  along  the  Ranchc  Ei  Tejon 
line  to  the  southeast  comer  of  Section  34  Township 
32  South.  Range  30  East  Mount  Diablo  Base  and 
Meridian,  then  north  to  the  northwest  comer  of  Section 
35  Township  31  South  Range  3C  East  then  north- 
east along  the  boundary  of  the  Ranchc  E^  Te|on  Land 
Grant  to  the  southwest  comer  ot  Section  ie  Township 
31  South.  Range  31  East  then  east  to  the  southeast 
comer  of  Section  13  Township  31  South  Range  3i 
East,  ttien  north  along  the  range  line  common  to 
Range  31  East  and  Range  32  East.  Mount  Diablo 
Base  and  Mendian  to  the  northwest  corner  of  Section 
6,  Township  29  South  Range  32  East  then  east  to 
the  southwest  corner  of  Section  31  Township  28 
South  Range  32  East  then  north  along  the  range  line 
common  to  Range  31  East  and  Range  32  East  to  the 
northwest  comer  of  Section  6  Township  28  South 
Range  32  East,  then  west  to  the  soutf^east  comer  of 
Section  36  Townstiip  27  South  Range  31  East  then 
north  along  the  range  line  common  'c  Range  31  East 
and  Range  32  East  to  the  Kern-Tulare  County  bound- 
ary 

San  Joaquin  Valley  Area: 

Fresno  County  


12/10/01     Nonaftainment 12/10/2001     Serious  ^ 


11/15.'9C^     Nonartamment 


12/10/2001     Severe-15. 
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California— Ozone— Continued 

[1-nour  standard] 


Designated  area 


Designation 


Classification 


Date! 


Type 


Date' 


Type 


Kem  County  (part)  That  portion  of  Kern  County  that  lies  west 
and  north  of  a  line  described  below  Beginning  at  the  Kern- 
Los  Angeles  County  boundary  and  running  north  and  east 
along  the  northwest  boundary  of  the  Rancho  La  Liebre 
Land  Grant  to  the  point  of  intersection  witn  the  range  line 
common  to  Range  16  West  and  Range  17  West,  San 
Bernardino  Base  and  Meridian  north  along  the  range  line 
to  the  point  of  intersection  with  the  Rancho  Ei  Tejon  Land 
Grant  boundary,  then  southeast,  northeast,  and  northwest 
along  the  boundary  of  the  Rancho  El  Te|on  Grant  to  the 
northwest  comer  of  Section  3  Township  1 1  North  Range 
17  West,  then  west  1  2  miies  then  north  to  the  Rancho  El 
Tejon  Land  Grant  boundary  then  northwest  along  the 
Rancho  El  Tejon  line  to  the  southeast  corner  of  Section 
34,  Township  32  South  Range  30  East  fvlounf  Diablo 
Base  and  Mendian,  then  north  to  the  northwest  corner  of 
Section  35  Township  31  South  Range  30  East  then 
northeast  along  the  boundary  of  the  Rancho  El  Te)on  Land 
Grant  to  the  southwest  corner  of  Section  18,  Township  31 
South,  Range  31  East,  then  east  to  the  southeast  corner 
of  Section  13,  Township  31  South  Range  31  East:  then 
north  along  the  range  line  common  to  Range  31  East  and 
Range  32  East  Mount  Diablo  Base  and  Mendian,  to  the 
northwest  comer  of  Section  6  Townsnip  29  South  Range 
32  East  then  east  to  the  southwest  corner  of  Section  31. 
Township  28  South  Range  32  East  then  nortn  along  the 
range  line  common  to  Range  31  East  and  Range  32  East 
to  the  northwest  comer  of  Section  6  Township  28  South, 
Range  32  East  then  west  to  the  southeast  comer  of  Sec- 
tion 36    Township  27  South    Range  31    East    then  north 


along   the    range    line   common    to    Range    31    EasI 
Range  32  East  to  the  KerrTuiare  County  boundary. 

Kings  County    

Madera  County  

Merced  County  

San  Joaquin  County 

Stanislaus  County    

Tulare  County        


and 


11/15/90    Nonattainment 


12/10/2001     Severe-15. 


11/15/90  Nonanamment 12/10/2001  Severe-15 

11/15/90  Nonattainment 12/10/2001  Severe-15 

11/15/90  Nonattainment 1210/2001  Severe-15 

11/15  90  Nonattainment 12/10/2001  Severe-15 

11/15/90  Nonattainment 12'10/2001  Severe-15 

11/15/90  Nonattainment 12/10/2001  Severe-15 


'This  date  is  November  15.  1990.  unless  otherwise  noted. 

'■Attainment  date  'S  extended  to  November  15.  2001, 


|FK  Dm    01-27:;h<)  Filed  11-7-01;  8:45  am) 

BILUNG  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-70S8-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  En\  ininmental  Protection 
Agencv  (EPA), 

ACTION:  Direct  Final  Deletion  of  the  ICG 
Iselin  Railroad  Yard  Site  from  the 
National  Priorities  List  (NFL). 


summary:  EPA  Region  4  announces  the 
deletion  of  the  ICC  Iselin  Railroad  Yard 


Site  (site)  from  the  NFL  and  requests 
public  comment  on  this  action.  The  NFL 
constitutes  appendix  B  to  part  300  of  the 
National  and  Hazardous  Substances 
Pollution  Contingency  Flan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Envirtinmental  Response, 
Compensation,  and  Liabilitv  Act  of  1980 
(CERCLA)  as  amended.  The  EPA  has 
determined  that  the  site  poses  no 
significant  threat  to  public  health  or  the 
environment,  as  defined  by  CERCLA, 
and  therefore,  no  further  remedial 
measures  pursuant  to  CERCLA  is 
warranted. 

DATES:  This  "direct  final"  action  will  be 
effective  January  7,  2002.  unless  EFA 
receives  significant  adverse  or  critical 
comments  bv  December  10,  2001.  If 
adverse  comments  are  received,  EFA 


will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Robert  West,  Remedial  Project  Manager. 
U.S.  Environmental  Protection  Agency. 
Region  4,  61  Forsxih  Street.  S.W., 
Atlanta.  GA  30303.  (404)  562-8806, 
west. robert@epa  gov.  Comprehensive 
information  on  this  site  is  available 
through  the  public  docket  which  is 
available  for  viewing  at  the  site 
information  repositories  at  the  following 
locations:  U.S.  EFA  Region  4,  61  Forsvth 
Street,  S.W.,  Atlanta,  GA  30303;  and  the 
Jackson-Madison  Countv  Librarv,  433 
East  Lafavette.  Jackson,  TN  38305.  (901) 
423-0225. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  West,  Remedial  Project  Manager, 
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U.S.  Environmental  Protection  Agencv. 
Region  4.  61  Forsyth  Street,  S  W  . 
Atlanta.  GA  30303,  (404:  562-8806  Fax 
(404)  562-8788.  west. robertisepa. gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents; 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

V.  Action 

I.  Introduction 

The  U.S.  En\  ironmental  Protection 
Agency  Region  4  announces  the 
deletion  of  the  ICG  Iselin  Railroad  Yard 
Site.  Jackson.  Tennessee,  from  the 
National  Priorities  List  {\FL!.  appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingencv  Flan 
(NCP).  40  CFR  part  300.  EPA^dentifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  u'elfare,  or  the 
environment  and  maintains  the  NFL  as 
the  list  of  these  sites,  EFA  has 
determined  that  the  ICG  Iselin  Railroad 
Yard  site  dot^s  not  pose  an  imminent 
and  substantial  endangerment  to  the 
public  health  and  welfare,  and  the 
environment.  EPA  will  accept  public 
comments  for  thirty  days  after 
publication  of  this  document  m  the 
Federal  Register 

Section  II  of  this  document  describes 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  111  discusses  deletion 
procedures.  Section  W  explains  the 
basis  for  the  intended  deletion,  and 
discusses  the  history  of  the  site.  Section 
\'  states  EP.-\s  action  to  delete  the  site 
from  the  NPL  unless  dissenting 
comments  are  received  during  the 
comment  period 

n.  NPL  Deletion  Criteria 

Section  300,425(ej  of  the  NCP 
provides  that  sites  may  be  deleted  from, 
or  recategorized  on  the  NTL  where  no 
further  response  is  appropriate  In 
making  a  determination  to  delete  a 
release  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  the  following  criteria  has  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  action  required; 

(ii)  All  appropriate  fund-finanred 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

liii)The  remedial  in\estigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate 

In  the  case  of  the  ICG  Iselin  Railroad 
Yard  Site,  Tennessee  Department  of 


Environment  and  Conservation's  (TDEC) 
remedial  investigation  and  subsequent 

follow  up  groundwater  studies 
conducted  under  EPAs  super\ision, 
indicted  that  the  site  does  not  pose  a 
significant  threat  to  public  health  or  the 
environment,  and.  therefore,  active 
remedial  measures  are  not  appropriate. 
If  new  information  becomes  available 
which  indicates  a  need  for  future  action. 
EFA  may  initiate  any  remedial  action 
necessar\-.  In  accordance  with  the  NCP 
(40  CFR  300.425  (e)(3)).  whenever  there 
is  a  significant  release  from  a  site 
deleted  from  the  NPL.  the  site  shall  be 
restored  to  the  NTL  without  application 
of  the  Hazard  Ranking  System  (HRSJ. 

III.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  site: 

(1)  .\11  appropriate  response  under 
CERCLA  has  been  implemented  and  no 
further  action  bv  EP.-\  is  appropriate:  (2) 
The  Tennessee  Department  of 
Environment  and  Conservation  has 
concurred  with  the  proposed  deletion 
decision;  (3)  A  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state  and  local  officials  and 
other  interested  parties  announcing  the 
commencement  of  a  30-day  public 
comment  period  on  EP.A's  Direct  Final 
Deletion;  and,  (4)  All  relevant 
documents  have  been  made  available  for 
public  review  in  the  local  site 
information  repository.  EPA  is 
requesting  only  dissenting  comments  on 
the  proposed  action  to  delete. 

For  dfeletion  of  the  release  from  the 
site.  EPA's  Regional  Office  will  accept 
and  evaluate  public  comments  on  EPA's 
Final  Notice  before  making  a  final 
decision  to  delete.  If  no  dissenting 
comments  are  received,  no  further 
activities  will  be  implemented  and  this 
"direct  final"  action  will  become 
effective.  Deletion  of  the  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individual's  rights  or 
obligations.  The  NFL  is  designed 
primarih'  for  informational  purposes 
and  to  assist  EP.\  management  As 
mentioned  in  Section  II  of  this 
document,  ii  300  425  (e)(3]  of  the  NCP 
states  that  the  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  response  actions 

rV'.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 

EPA's  rationale  for  the  proposal  to 
delete  the  ICG  Iselin  Railroad  Yard  Site 
from  the  NFL. 

The  ICG  Iselin  Railroad  Yard  Site  is 
located  in  Jackson.  Madison  Countv. 
Tennessee  The  Site  is  an  80-acre 
property  located  at  the  intersection  of 


Eastern  Street  and  Magnolia  Street  in 
Iac:kson  The  iaciliiy  has  had  several 
owners  over  the  years,  each  of  whom 
used  it  for  various  purposes  related  to 
railroad  operation.  The  Mobile  and  Ohio 
Railroad  Co,  operated  the  facility  as  a 
railroad  station  and  maintenance  depot 
from  1906  until  1940  when  Gulf  Mobile 
and  Ohio  Railroad  Company  purchased 
Mobile  and  CJhio  Railroad  Co.  Gulf 
Mobile  continued  to  use  the  facilitv  as 
a  railyard.  In  1972.  Gulf  Mobile 
reorganized  as  the  Illinois  Central  Gulf 
Railroad  Companv  (ICG).  ICG  used  the 
site  as  a  locom()ti\  e  maintenance  facilitv 
from  1972  until  1986,  when  the 
Williams  Steel  Co.  purchased  much  of 
the  property.  Norfolk  Southern  Railway 
Co.  owns  the  remainder  of  the  propertv. 
The  site  had  several  contaminated  units: 
a  main  warehouse;  numerous  railroad 
tracks;  storage  tanks;  a  batten.-  waste 
disposal  pile;  a  rail  car  fueling  platform 
under  an  open-air  shed;  and  the 
railyards  pollution  control  system, 
\s  hich  includes  a  neutralization  tank,  a 
concrete  tank,  several  drainage  ditches, 
and  a  surface  impoundment. 

The  Site  was  placed  on  the  National 
Priorities  list  on  December  16,  1994. 
Upon  execution  of  the  Non-Fund 
Finance  Agreement  (NFFA)  between 
EFA  and  TDEC,  TDEC  oversaw  the 
remediation  of  the  Site.  EPA  reviewed 
and  commented  or  concurred  on  most 
documents  pertaining  to  the 
remediation  process.  Lnder  a  State 
Commissioner's  Order,  the  FRFs 
conducted  a  RI/FS  which  included  a 
Baseline  Human  Health  Risk 
Assessm.ent  The  Rl  detected  arsenic 
and  TCE  in  groundwater  above 
recommended  levels.  However,  further 
investigation  revealed  both 
contaminants  were  originating  from  off- 
site  source(s)  upgradient  of  the  Site. 
TDEC  is  currently  investigating  the 
areas  upgradient  of  the  Site.  TDEC 
approved  the  RI/FS  in  August  1997. 

v.  Action 

In  September  1998,  a  Non-Time 
Critical  Removal  Action  Work  Flan  was 
submitted  to  TDEC,  The  report 
characterized  contaminated  on-site 
soils,  A  Public  Meeting  was  held  on 
October  8.  1998  to  inform  the 
community  of  the  remm  al  action.  TDEC 
issued  an  Action  Memorandum  on 
October  21,  1998  to  document  State 
approval  of  the  removal  action.  The 
excavated  soil  was  staged,  treated  and 
analyzed  using  the  toxicity 
characteristic  leaching  procedure 
(TCLF).  The  removal  action  required 
excavation  of  approximately  716  tons  of 
lead  contaminated  soil.  The 
contaminated  soil  was  disposed  of  in 
the  Jackson-Madison  County  Landfill. 
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Finally,  all  disturbed  areas  were  seeded, 

fertilized  and  mulched 

On  November  4.  1999.  consistent  with 
the  NFFA.  TDEC's  Director  of 
Superfund  approved  a  Record  of 
Decision.  Pursant  to  the  NFFA.  EPA  had 
issued  a  conc;urrence  letter  in  October 
1999  The  ROD  vva.s  executed  on 
November  4,  1999  The  selected 
alternative  is  institutional  controls 
which  include  deed  restrictions  and 
prohibits  drilling  of  water  wells  on  Site. 
All  institutional  c;ontrols  are  currentK 
in  place,  TDEC  sent  EPA  a  Certification 
Letter  on  November  4,  1999  stating  the 
Site  had  been  remediated  to  the  extent 
practicable.  Furthermore,  the  letter 
concludes  that  the  Site  appears 
protective  of  human  health  and  the 
environment,  complies  with  federal  and 
state  requirements  that  are  applicable  n: 
relevant  and  appropriate  to  remedial 
action  and  is  cost-effecti\e  Thi^  remedy 
utilizes  permanent  solutions  and 
alternative  treatment  technoloijies  to  the 
maximum  extent  practicable,  and 
satisfies  the  statutorv  preferenc  e  for 
remedies  that  employ  treatment  that 
reduces  toxicitv.  mobility  and  voluni-' 
Finally,  it  concludes  that  all 
construction  actives  relative  to  CERCLA 
are  complete 

In  March  2000.  EPA  issued  and  TDEC 
concurred  on  the  Final  Close  Out  Report 
and  Final  Remedial  Action  Report. 
Finally.  TDEC  will  conduct  Statutory 
Five-Year  reviews  at  the  Site  to  ensure 
the  selected  remedy  remains  protective 
of  human  health  and  the  environment 

VI.  State  Concurrence 

TDEC  in  a  letter  dated  lune  30.  2001 
concurs  with  EPA  that  the  criteria  for 
deletnm  of  the  NPL  listing  have  been 
met  Therefore.  EPA  is  deletino  the  ICG 
Iselin  Railroad  Yard  site  from  the  NPL, 
effective  on  January  7.  2002.  However, 
if  EPA  receives  dissenting  comments  bv 
December  10,  2001   EPA  will  publish  a 
document  that  withdraws  this  action. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  ('hfniK  als, 
Hazardr)us  substances.  Hazardou.-. 
wastes.  Intergovernmental  relations, 
Penalties.  Superfund.  Water  pollution 
control.  Water  supplv. 

Dated    September  10.  2001. 
A.  Stanley  Meibunj, 

Actiriii  H'-'4i>i!hii  Administrator.  Region  4. 

Part  300,  title  40  of  Chapter  I  of  the 
('ode  of  Federal  Regulatinn^  is  amended 
a.s  follows 

PART  300— {AMENDED] 

1   The  authority  c:itation  for  part  100 
continues  to  rtiad  as  follow.s: 


tHor 


AutHority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757,  3  CFR 
1991  Comp.;  p.  351:  E.O.  12580.  52  PR  2923. 
3  CFft,  1987  Comp.:  p.  193. 
lAmendedl 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  for  the 
"ICG  belin  Railroad  Yard,  Jackson.  TN. 

!FRno(    (M-J-HM  Filed  11-7-01:  8:45  ami 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2485:  MM  Docket  No.  00-174:  RM- 
9965] 

Radio  Broadcasting  Services:  Kailua- 
Kona.  HI 

AGENCY:  Federal  Conununications 

('ommission 

action:  Final  rule. 

summary:  At  the  request  of  Nick  Koster 

this  (iorument  alots  Channel  244A  to 
Kailua-Kona.  Hawaii,  See  65  FR  59164. 
published  October  4.  2000  The 
reference  coordinates  for  the  Channel 
244A  allotment  at  Kailua-Kona.  Hawaii, 
are  19- ,^8-26  and  155-59—14 
DATES:  Effective  December  11.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne,  .Mas>  .Media  Bureau  (202) 
418-2177, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sviinpsis  of  the  (;onimission's  Report 
and  Orch-rin  MM  Docket  No  00-174, 
adopted  October  24.  2001.  and  released 
October  26,  2001.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II.  CY-A257.  445  12th 
Street,  SW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
Pnrtals  II.  445  12th  Street.  .SW.,  Room 
(  \ -B402.  Washington.  DC  20554. 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.com 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 


§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Kailua-Kona.  Channel  244A. 

Federal  Communications  Commission. 

John  A,  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 

[FR  Dor  01-2807,5  Filed  11-7-01;  8:45  am) 

BILUNG  COOe  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2484;  MM  Docket  No.  00-87:  RM- 
9870RM-9961 ;  RM-9984,  RM-9985.  RM- 
9986.  RM-9987] 

Radio  Broadcasting  Services; 
Brightwood,  Madras,  Prineville  and 
Bend,  Oregon 

AGENCY:  Federal  Clommunications 

Commission, 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Madras  Broadcasting,  allots 
Channel  251C1  at  Madras.  Oregon  as  the 
community's  first  local  aural 
transmission  service,  substitutes 
Channel  253C3  for  Channel  252C3  at 
Bend.  Oregon,  and  modifies  the  license 
of  Station  KTWS(FM!  to  specify  the 
alternate  Class  C3  channel,  and 
substitutes  Channel  255C3  for 
unoccupied  and  unapplied-for  Channel 
254C3  at  Prineville,  Oregon.  It  denies 
the  request  of  Muddy  Broadcasting 
Company  proposing  the  allotment  of 
Channel  251C3  at  Brightwood.  Oregon, 
which  initiated  this  proceeding  ,S>p  65 
FR  34997  (June  1    2000).  Channel  25lCl 
can  be  allotted  at  Madras  consistent 
with  the  minimum  distance  separation 
requirements  of  Section  73.207  of  the 
Commission's  Rules  at  a  site  36.6 
kilometers  (22.7  miles)  northeast  of  the 
community  The  reference  coordinates 
for  Channel  251  Cl  at  Madras.  Oregon 
are  44-50-02  NL  and  120-45-55  WL. 
Channel  253C3  is  substituted  for 
C^hannel  252C3  at  Bend  consistent  with 
the  Commission's  Rules  at  Station 
KTWS(FM)'s  licen.sed  site.  The 
j;oordinates  for  Channel  252C3  at  Bend. 
Oregon  are  44-04-41  NL  and  121-19-57 
WL,  Channel  255(13  is  substituted  for 
Channel  234C3  at  Prineville  at  the 
vacant  allotment  site.  The  coordinates 
for  r;hannel  255C3  at  Prineville.  Oregon 
are  44-13-30  NL  and  120-46-30  WL  A 
filing  window  for  Channel  251C1  at 
Madras  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  the  channel  will  be 
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addressed  by  the  Commission  in  a 
subsequent  Order. 

DATES:  Effective  December  10.  2001, 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCaulev.  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No,  00-87. 
adopted  October  17,  2001,  and  released 
October  26.  2001,  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  m  the  FCC  Reference 
Center  (Room  239).  445  12th  Street, 
SW,.  Washington.  DC,  The  complete 


text  of  this  decision  may  also  be 
purchased  from  the  Commission's  cop\ 
contractor.  Qualtex  International. 
Portals  II.  445  12th  Street,  SW  .  Room 
CY-B402.  Washington.  DC  20554, 
telephone  (202)  863-2893 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  ~3  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1    The  authority  citation  for  Part  "3 
continues  to  read  as  follows: 


Authority:  47  L'.S.C.  154,  303.  334.  336. 
§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
.\llotinents  under  Oregon  is  amended  bv 
adding  Madras,  Channel  251C1: 
removing  Channel  252C3  and  adding 
C;hannel  253C3  at  Bend,  and  removing 
Channel  254C3  and  addinc  Channel 
255C3  at  Prineville. 

Federal  Commuiucations  Commission. 
lohn  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

!FR  Doc  01-28073  Filed  11-7-01:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  ot  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  584 
[Docitet  No.  2001-69] 
RIN  1550-AB52 

Authority  for  Certain  Savings  and  Loan 
l-toiding  Companies  To  Engage  in 
Financial  Activities 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  Thf  Offiro  of  Thrift 
Supervision  (OTS)  is  proposing  to  revise 
its  regulations  to  clarify  what  financial 
activities  are  authorized  for  c  ertain 
savings  and  loan  holding  i ompanies 
(SLHCs)  after  the  Gramm-Learh-Bliley 
Act  (GLBA)  Additionally,  this  proposed 
rule  explains  how  the  conditions  the 
Federal  Reserve  Board  IFRB)  imposes  on 
financial  holding  companies  (FH(^s) 
would  apply  to  those  .SLHCs.  outlines 
the  process  OTS  would  use  to  review- 
activities  that  are  complementary  to 
financial  activities,  and  removes  certain 
obsolete  and  redundant  provisions. 

DATES:  Comments  must  be  received  by 
December  in,  2001 

ADDRESSES: 

Mail:  Send  comments  to  Regulations 
Comments,  Chief  Counsel's  Office. 
Office  of  Thrift  Supen-ision.  1700  G 
Street.  NVV  .  Washington.  DC  20552. 
Attention:  Docket  No   2001-69. 

Delivery  Hand  deliver  comments  to 
the  Guard's  Desk.  East  Lobbv  Entrance. 
1  TOO  G  Street.  N'W..  from  9  am  to  4 
p.m  on  business  days.  Attention: 
Regulation  Comments.  Chief  Counsel's 
Office.  Docket  No  2001-69. 

Facsimile:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518.  Attention:  Docket  No.  2001- 
69. 

E-mail  Send  e-mail  to 
regs  inmments'i.uts.treas.gnv,  Attention: 
Docket  No  2001-69.  and  include  your 
name  and  telephone  number. 


Availability  of  comments:  OTS  will 
post  comments  and  the  related  index  on 
the  OTS  Internet  Site  at 
l^^^^^■. ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room.  1700  G  Street.  NVV..  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922,  send  an 
e-mail  to  publicinfo@ots.treas.gov,  or 
send  afacsimile  transmission  to  (202) 
906-7755.  (Please  identify  the  materials 
you  would  like  to  inspect,  to  assist  us 
in  serving  you.)  We  schedule 
appointments  on  business  days  between 
10  a.m.  until  4  p.m.  In  most  cases, 
appointments  will  be  available  the  next 
businass  day  following  the  date  we 
receive  vour  request 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Deale,  (202)  906-7488. 
Manager.  Holding  Company  and 
Affiliate  Policy.  Office  of  Supervision 
Policy;  Kevin  A.  Corcoran,  (202)  906- 
6962,  Assistant  Chief  Counsel  for 
Business  Transactions,  Business 
Transactions  Division,  Office  of  Chief 
Counsel;  and  Sally  Warner  Watts.  (202) 
906-7380.  Senior  Counsel.  Regulations 
and  Legislation  Division.  Office  ol  Chief 
Counsel:  Office  of  Thrift  Supervision. 
1700  G  Street.  NW.,  Washington.  DC 
20552.  If  you  want  to  access  any  of  these 
telephone  numbers  by  text  telephone 
(TTY),  you  may  call  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 

SUPPLEMENTARY  INFORMATION: 

I.  Authorizing  .New  Activities  as 
Financial  in  Nature 

A.  Statutory  Background 

Historically,  most  SLHCs  '  were 
permitted  to  engage  in  a  wide  range  of 
activities.  Before  the  enactment  of 
GLBA,-  a  unitary  SLHC  whose 
subsidiary  thrift  was  a  qualified  thrift 
lender  generally  could  operate  without 
activity  restrictions.  Additionalh  .  a 
multiple  SLHC  that  acquired  all.  or  all 
but  one.  of  its  subsidiarv  thrifts  as  a 
result  of  supervisory  acquisitions 
generally  could  operate  Vw-ithout  activity 
restrictions  if  all  of  the  subsidiary  thrifts 
were  qualified  thrift  lenders.  These 
SLHCs  have  been  referred  to  as 


"exempt."  See  12  CFR  584. 2d.  Most  all 
SLHCs  qualified  as  exempt. 

Under  section  10  of  the  Home 
Owners'  Loan  Act  (HOLA).  *  all  other 
SLHCs  ("nonexempt"  SLHCs)  were 
permitted  to  engage  only  in  those 
nonbanking  activities  that  were: 
specified  by  HOLA:''  approved  bv 
regulation  as  closely  related  to  banking 
by  FRB; ''  or  authorized  by  regulation  on 
March  5.  1987  for  SLHCs  to  engage  in 
directly. '■ 

GLBA  expanded  the  activities 
authorized  for  nonexempt  SLHCs  to 
include  those  authorized  for  FHCs 
under  section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956  (BHCA),"  GLBA 
also  curtailed  the  availability  of  exempt 
status  to  only  those  that  meet  all  of  the 
following  criteria: " 

•  It  was  an  SLHC  on  May  4,  1999.  or 
becomes  an  SLHC  under  an  application 
pending  with  OTS  on  or  before  that 
date: 

•  The  SLHC  meets  and  continues  to 
meet  the  requirements  for  an  exempt 
SLHC:  and 

•  The  SLHC  continues  to  control  at 
least  one  savings  association  (or 
successor  savings  association)  that  it 
controlled  on  May  4.  1999.  or  that  it 
acquired  under  an  application  pending 
with  OTS  on  or  before  that  date. 

As  a  result.  GLBA  in  effect  redefined 
the  requirements  for  an  exempt  SLHC. 
As  discussed  later,  this  proposal  would 
modify  the  regulations  definition  of  an 
exempt  SLHC. 

This  rule  would  affect  the  SLHCs  that 
do  not  qualify  as  exempt.  These 
nonexempt  SLHCs  currently  make  up 
less  than  15  percent  of  all  SLHCs.  so 
most  SLHCs  would  not  be  affected  by 
this  proposed  rule  However,  the 
universe  of  nonexempt  SLHC^s  will 
increase  as  new  SLHCs  are  approved. 

This  rule  recognizes  the  authoritv 
(under  section  lb(c)(9)  of  HOLA)  for 
nonexempt  SLHCs  to  engage  in  the 
activities  that  are  permissible  for  FHCs 
under  section  4(k)  of  BHCA.  as  well  as 
activities  already  permitted  for 
nonexempt  SLHCs  (under  section 
10(c)(2)  of  HOLA), 


'  An  JLHC  generally  is  any  company  that  directly 
or  indirectly  controls  a  savings  association,  or  that 
controls  any  other  company  that  is  a  savings  and 
loan  holding  company.  See  12  CFR  583.20  and  12 
l.S.C.  1467a(a)(l)(D).' 

tPub.  L.  106-102.  113  Stat.  1338  (1999). 


3 12  L.SC.  14b7a 

M2i:.SC  1467a(c)(2)(.^HE)Sc(G). 

^S'V  12  CFR  225  86(a).  which  is  applicable  to 
SLHC;s  undpr  12  T.S.C.  1467ali:)(2)(F)(i). 

812  CFR  584  2-1,  which  implements  12  U.S.C 
1467a(c)|2)(F)(ii). 

'12  U.S.C.  184:i(k) 

"See  12  U.S.C.  1467a(c)(9)(C). 
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B.  Approved  Activities  for  Financial 
Holding  Companies 

Section  4{k)  of  BHCA  authorizes 
enumerated  activities  that  are  financial 
in  nature.  In  addition,  the  statute 
authorizes  FHCs  to  engage  in  other 
activities  that  FRB  and  the  Department 
of  the  Treasury  determine  to  be 
financial  in  nature  or  incidental  to  a 
financial  activitv.  The  statute  also 
authorizes  FHCs  to  engage  in  activities 
that  FRB  determines  to  be 


complementarv  to  a  financial  activitv 
and  not  a  substantial  safetv  o: 
soundness  risk.  .Acti\ities  permissible 
for  FHCs  under  section  4(k)  are 
generally  broader  than  the  activities 
permitted  for  BHC;s.  which  must  be 
"closelv  related  to  banking." 

FRB  has  issued  regulations  governing 
nonbanking  activities  that  are  approved 
for  FHCs  under  section  4(k)  of  BHCA. 
For  an  activity  that  is  not  specifically 
listed  in  the  statute  as  financial  m 
nature,  these  regulations  specifv 


processes  for  FHCs  tti  obtain  a 
determination  that  the  activitv  is 
authorized  as  financial  in  nature, 
including  an  activity  incidental  to  a 
financial  activity,  or  an  activity 
complementary  to  a  financial  activity. 
FRB  regulations  also  impose  conditions 
on  the  conduct  of  certain  activities.  The 
following  chart  lists  the  activities 
authorized  for  FHCs  under  section  4{kl 
of  BHC.\  and  the  conditions,  if  anv,  that 
FRB  imposes. 


Type  of  activity  authorized  by  BHCA 


FRB  interpretations  and  conditions  on  activity 


Activities  that  are  financial  in  nature  or  incidental  to  a  fi- 
nancial activity.  Sec  4(k)(1){A) 


Activities  that  are  complementary  to  a  financial  activity 
and  that  do  not  pose  a  substantial  nsk  to  the  safety 
and  soundness  of  depository  institutions  or  ttie  finan- 
cial system  generally  Sec  4(k)(1){B). 


Lending   exchanging   transfernng   investing  for  others   or 
safeguarding  money  or  securities  Sec  4(ki!4HAi 

Insunng.  guaranteeing  or  indemnifying  against  loss 
harm,  damage,  illness  disability  or  death  or  providing 
and  issuing  annuities  and  acting  as  a  pnncipai  agent 
or  broker  tor  the  foregoing  Sec  4(kM4i(Bi 

Providing   financial     investment     or   economic    advisory 
services  Sec  4(k)(4)(Ci 

Issuing  or  selling  instruments  representing  pools  of  as- 
sets permissible  for  a  bann  to  control  directiv  Sec 
4(k)(4)(Di 

Underwriting  dealing  In,  or  making  a  market  in  secunties 
Sec  4(k)(4l(E). 


In  addition  to  the  activities  that  are  financial  in  nature  as  specified  m  section  4(k)(4), 
wfnch  are  discussed  t>el0A  FRB  has  approved  the  following  activiry  as  financial  in 
nature  or  incidental  to  a  financial  activity 

Acting  as  finder  in  bnnging  together  one  o'  more  buyers  ana  seiie's  of  any  product 
or  service  for  transactions  that  the  parlies  tnemse'ves  'negotiate  ana  consummate 
This  activity  is  subject  tc  vanous  limitations  anc  disclosure  requirements  iFor  ex- 
ample a  finder  must  disimguisti  pi'Oducts  and  se'\'ices  otfe'ea  by  t^e  PHC  from 
those  offered  by  a  third  party  through  the  tmoer  ser.'ice-  "2  CFi^  225  86'di  iSS  FR 
80740  and  66  FR  19081i 

FRB  has  proposed  fhe  following  act'vrtv  as  financial  in  nature  or  mcioeniai  to  a  finan- 
cial activity 

Rea*  estate  brokerage  ana  rea'  estate  management  i66  FR  307  and  66  FR  12440) 

The  FRB  ''uie  specifies  factors  it  wii'  consioer  ir  approving  a  notice  to  engage  m  a 
compieme'-tary  activity    ^2  CFR  225  89  i6€  pF!  4i&-^19i 

FRB  has  proposed  to  identiK  the  to!iow:ng  activities  as  complementary  to  a  financial 
activity 

Data  processing  activities  such  as  data  storage  genera'  data  p^-x^essmg  and  elec- 
tronic information  porai  services  '65  FR  4i8' 

The  FRB  rule  coss-references  the  statute   i2  CFR  225, 86(C)  (66  FR  4i8) 

The  FRB  rule  cross-references  the  statute   12  CFR  225  86(c)  (66  FR  418). 


The  FRB  rule  cross-references  the  statute   12  CFR  225  86(ci  (66  FR  418) 
The  FRB  rule  cross-references  the  statute   12  CFR  225  86(C.  ,66  FR  418) 

The  FRB  njle  cross-references  the  statute   12  CFR  225.86(c)  (66  FR  41 8j 


Any  activities  that  FRB  determined  was  ciosely  related  to 
banking  on  or  before  November  12  '99S  Sec 
4(k)(4)(F). 


In  addition  an  FRB  rule  states  that  a  bann  o^  thrift  or  U  S  branch  or  agency  of  a  for- 
eign bank  may  make  an  intra-dav  extension  of  credrt  to  a  secunties  affiliate  that  is 
engaged  m  these  activities  only  at  market  rates  A  foreign  bank  that  is  an  FHC  or 
IS  treated  as  an  FHC  must  comply  with  sections  23A  ana  23B  of  the  FRA  when  a 
U  S  branch  or  agency  of  the  foreign  pa^x  and  such  a  secu^'ilies  affiliate  engage  m 
certain  transactions    '2  CFR  225  4ig' 

Activities  that  FRB  authonzed  by  regulation  py  Novemtjer  12,  1999,  are  listed  at  12 
CFR  225  28;^  referenced  by  12  CFR  225  86(a)(1)  (66  FR  418).- 


Any  activity  that  FRB  determined  to  t>e  usual  in  connec- 
tion with  the  transaction  of  banking  or  other  financial 
operations  abroad  by  November  12  i999  Sec 
4(k)(4)(C} 


Activities  that  FRB  approved  by  order  by  November  12  1999  are  listed  at  12  CFR 
225  86(a)(2)  i66  FR  4i8i  These  activities  mciude  providing  admtnislrafive  serv- 
ices to  mutual  funds  owning  shares  of  a  secunties  exchange  acting  as  a  certifi- 
cation authonty  for  digital  signatures  providing  empicyment  histories  to  third  par- 
ties providing  checK  cashing  and  wire  transmission  services  providing  notary  pub- 
Ik:  services  and  otfier  specified  services  'n  connection  with  otfenng  banKmg  sehv-- 
ices  and  abstracting  real  estate  titles 

Activities  that  FRB  authonzed  by  regulation  by  Novembe'  12  1999,  are  listed  at  12 
CFR  2M  5(di  These  activities  are  subject  tc  the  temis  and  conditions  m  part  211, 
and  FRB  interpretations  m  effect  on  that  date  12  CFR  225  86(a)(1)  (66  FR  418) 
These  activities  also  include  subiect  tc  vanous  condrtions  providing  management 
consulting  operating  a  travel  agency  ana  sponsonna  a  mutual  fund  12  CFR 
225  86(b)  (66  FR  418) 
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Type  of  activity  authorized  by  BHCA 


FRB  interpretations  and  conditions  on  activity 


Merchant  thanking  investment  activities  conducted  by  cer- 
tain types  of  securities  afliiiates.  Sec  4(k)(4)(H). 


Lending  exchanging  transfernng,  investing  for  others,  or 
safeguarding  financial  assets  other  than  money  or  se- 
curities 

Providing  any  device  or  other  instrumentality  for  transfer- 
ring money  or  other  financial  assets. 

Arranging,  effecting,  or  facilitating  financial  transactions 
for  account  of  third  parlies.  Sec,  4(k){5), 


Authorized  merchant  banking  activities  are  descnbed  in  FRB  and  Treasury  rules  at 
12  CFR  part  225,  subpart  J,  and  part  1500  (66  PR  8466-8493)  These  rules  de- 
scnbe  permissible  investments  the  conditions  imposed  on  investments,  limitations 
on  managing  or  operating  a  portfolio  company  holding  periods  for  merchant  bank- 
ing investments,  provisions  addressing  investments  m  private  equity  funds,  and 
risk  management  and  recordkeeping  polices  See  also  12  CFR  225  86(c)  (66  FR 
418), 

The  FRB  and  Treasury  intenm  rules  list  the  activities  from  the  statute  and  the  factors 
they  will  consider  in  approving  requests  for  specific  activities  12  CFR  225,86(e)(1) 
and  1501, 2(a)  (66  FR  260-261). 


C  This  Rule — Approved  Activities  for 
Nonexempt  SLHCs 

This  rule  would  revise  OTS 
regulations  to  reflect  the  authority  under 
TiLBA  for  nonexempt  .SLHCs  to  engage 
m  finantidl  activities  that  are 
permissible  for  FHC.s,  OTS  is  proposing 
d  number  of  amendments  to  current  part 
Tfl4  Specific  ally,  the  rule  would  revise 
the  heading  nf  the  part  to  more 
accurately  reflect  its  content, 
redesignate  all  existing  sections  as  a 
new  subpart  A.  revise  these  provisions 
as  descnbed  below,  and  add  a  new 
subpart  B. 

1   Amendments  to  Subpart  A 

Permitted  Activities  (§  584.2) 

Current  §  584,2  lists  the  activities 
expressly  permitted  by  statute  for 
nonexempt  SLHC's,  This  proposed  rule 
would  revise  ^  584  2  to  explicitly 
recognize  the  authority  of  SLHCs  to 
engage  in  activities  permissible  for 
FHCs  as  financial  in  nature,  incidental 
to  a  financial  activity,  nr  complementary 
to  a  financial  activity,  (In  this  preamble, 
these  three  types  of  activities  are 
referenced  as  "financial  activities"). 
This  proposed  rule  is  consistent  with  a 
2001  OTS  opinion  that  states  that 
nonexempt  savings  and  loan  holding 
companies  may  engage  in  the  activities 
permissible  for  financial  holding 
companies  under  section  4(k)  of 
BHCA.'" 

Exempt  SLHCs  (§  584.2a) 

This  proposed  rule  would  revise 
^  584  2a,  which  describes  the 
qualifications  for    exempt"  SLHCs,  to 
incorporate  the  qualif\'ing  conditions 
contained  in  section  10(c)(9)  of  HOLA. 


'  FRB  has  proposed  lo  revise  this  regulation 
listing  previously  authorized  data  processing 
activities  to  rover  more  extensive  activities,  similar 
to  the  coverage  afforded  under  §  225  8e(d)(  1).  and 
lo  increase  the  percentage  of  a  company's  revenues 
that  mav  be  derived  from  data  processing.  (65  FR 
80387-80388), 

'".S'ppOp,  Chief  Counsel.  April  11.  2001. 
available  on  OTSs  web  site,  wvvw.ots.treas.gov. 


In  addition,  the  rule  would  remove 
obsolete  regulatory  text  from  this 
section.  Paragraphs  (a)(2),  (b),  (c),  and 
(d)  are  unnecessary,  because  they  have 
very  limited  applicability  and  merely 
repeat  the  statute. 

2.  New  Subpart  B 

Purpose  (§584.100) 

New  subpart  B  would  specify  the 
procedures,  conditions,  and  restrictions 
that  apply  to  nonexempt  SLHCs 
engaging  in  financial  activities 
permissible  for  FHCs.  This  subpart 
would  not  apply  to  exempt  SLHCs. 

FHC  Activities  Approved  for 
Nonexempt  SLHCs  (§584.110) 

This  section  would  state  that  a 
nonexempt  SLHC  may  engage  in 
financial  activities  that  FRB  permits  for 
FHCs,  as  implemented  by  FRB  by  order 
or  regulation."  The  proposed  rule  also 
would  provide  that  OTS  may  prescribe 
limitations  on  these  activities  in  a 
policy  directive,  supervisory  directive, 
order,  or  regulation.  OTS  might  exercise 
this  authority,  for  example,  if  it  had 
significant  supervisor^'  concerns  about  a 
particular  holding  company's  conduct 
of  the  activity  and  the  potential  impact 
on  its  subsidiary  savings  association,  or 
if  some  aspect  of  the  activity  raised 
significant  concerns  for  the  thrift 
industry'  in  general. 

Applicability  of  FRB  Conditions  and 
Terminology  (§584.120) 

Generally,  the  rule  would  provide  that 
a  nonexempt  SLHC  must  comply  with 
the  conditions  imposed  by  FRB  on  an 
FHC  that  conducts  that  activity.'-  FRB 


"  See  12  CFR  225.86.  The  FRB  regulations  on 
permissjile  activities  for  FHCs  generally  are  found 
at  12  CFl?  part  225.  subpart  I.  Many  of  the  other 
sections  of  part  225 — such  as  those  dealing  with 
how  to  (|ualify  as  a  Financial  holding  company,  the 
consequences  of  failing  to  continue  to  meet 
requireiqents  for  financial  holding  company  status, 
or  the  notice  regarding  new  activities — are  not 
applicable  to  SLHCs. 

"Theinile  would  provide  guidance  on  how 
SLHCs  Would  comply  with  the  FRB's  regulations  un 


permits  an  FHC  to  choose  to  conduct  an 
activity  under  any  applicable  authority 
of  section  4  of  BHC.'X.  An  FHCs  conduct 
of  the  activity  is  subject  only  to  the 
procedures  and  limitations  imposed 
under  the  chosen  source  of  authoritv.^^ 
Under  this  proposed  rule,  a  nonexempt 
SLHC  would  similarly  be  permitted  to 
choose  the  source  of  authority  under 
which  it  will  act  and  would  be  required 
to  comply  with  all  procedures  and 
limitations  imposed  on  the  activity 
under  the  chosen  source  of  authority. 
See  proposed  §  584.2(d),'-' 

For  example,  a  nonexempt  SLHC  that 
engages  in  underwriting,  dealing  in.  or 
making  a  market  in  certain  government 
securities  could  invoke  either  section 
4(cj{8)  or  section  4(k)(4){E)  of  BHCA  as 
its  statutory  authority.  If  the  SLHC 
invoked  section  4(c){'8)  of  BHCA,  the 
SLHC  generally  would  be  subject  to 
revenue  and  other  restrictions 
applicable  to  the  bank  holding 
companies  ''^  and  would  be  required  to 
file  a  notice  under  §  584.2-2  Those 
restrictions  would  not  apply  if  the  SLHC 
chose  to  act  under  section  4(k)(4)(E)  of 
BHCA  to  conduct  the  identical  activity, 
nor  does  section  4(k)(E)  impose  any 
other  restrictions. 

Most  activities  authorized  under 
existing  §§  584-2-1  and  584.2-2  are 
also  authorized  under  section  4(k)  of 
BHCA.  OTS  expects  that  most  SLHCs 
will  elect  to  conduct  the  activities  under 
section  4(k)  of  BHCA  because  these 
activities  will  be  subject  to  fewer 
procedural  requirements. 


merchant  banking  that  limit  the  aggregate  value  of 
certain  merchant  Ixinking  investments  to  a 
percentage  of  the  finarn  lal  holding  company's  Tier 
1  capital  The  rule  states  that  Tier  1  capital  means 
the  .SLHCs  GA.^F  consolidated  capital  less  GAAP 
consolidated  intangible  assets. 

■^66  FR'406  IIhh   3.  2001). 

'*  These  prcKedures  may.  for  example,  include 
the  notice  priKedures  at  12  CFR  584.2-l(c) 
(activities  permissible  as  of  March  5.  1987)  or  the 
application  prtKedures  under  12  CFR  584.2-2 
(permissible  bank  holding  company  activities). 

'M2  CFR  225  28(b)(8). 
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This  proposed  rule  would  prohibit  a 
nonexempt  SLHC  from  engaging  in 
permissible  activities  in  a  way  that 
would  deviate  from  FRB  conditions. 
unless  it  obtains  prior  written  approval 
from  OTS.  Permitting  SLHCs  to  deviate 
from  FRB  conditions  in  limited  cases  is 
consistent  with  OTSs  position  that  the 
conditions  imposed  on  an  activitv  by 
FRB  under  section  4(c)(8)  of  BHCA  do 
not  necessarily  apply  to  SLHCs  ''  An 
SLHC  seeking  approval  for  a  deviation 
from  FRB  conditions  would  have  to 
provide  sufficient  information  for  OTS 
to  determine  that:  (1)  .Any  deviation  is 
not  material:  (2)  FRB  conditions  should 
not  apply  to  SLHCs  generally;  or  (3) 
there  is  good  cause  not  to  apply  the 
conditions  We  request  comment  on  the 
procedure  for  an  SLHC  to  obtain  OTS 
approval  of  a  deviation  from  FRB 
conditions  and  the  standards  that  OTS 
should  apply  to  review  requests  for 
approval.'^ 

SLHC  Notice  Requirements  (§  584.130) 

Generally.  FRB  requires  an  FHC  to 
notify-  it  only  after  the  FHC  commences 
an  activity  under  section  4(k)  of  BHC.\ 
for  the  first  time.  That  notice  is  required 
by  statute.'"  There  is  no  similar 
statutory'  notice  requirement  for  SLHCs 
OTS  believes  that  it  generally  can  obtain 
sufficient  information  regarding  SLHC 
activities  through  existing  reports  and 
through  the  examination  process.  These 
reports  already  provide  for  notice  of 
new  activities  in  a  timely  fashion.'^ 
OTS  sees  no  need  to  impose  an 
additional  type  of  subsequent  notice  for 


"'See  Op  Chief  Counsel.  March  14.  1990  (in 
considering  an  SLHCs  application  to  engage  in 
undervNTiling  of  government  obligations  and 
municipal  revenue  bonds  and  commercial  paper. 
OTS  would  not  be  bound  by  the  FRB's  conditions 
but  would  likely  consider  the  FRB's  underlying 
concerns);  Op.  Chief  Counsel.  December  3.  1990  (in 
considering  an  SLHCs  application  to  engage  in 
asset  allocation  services.  OTS  determined  that  the 
FRB's  concerns  could  be  met  without  FUB 
conditions) 

''In  addition  to  FRB  conditions,  a  nonexempt 
multiple  SLHC  must  comply  with  stalutorv 
restrictions  on  ownership  of  voting  shares  in  a 
company  engaged  in  activities  other  than  the 
activities  specified  in  section  10(c)(2)  of  HOLA. 
Specifically,  section  10(e)(l  )(A)(iii)  of  HOLA 
provides  that  a  multiple  SLHC  may  not  acquire 
more  than  5  percent  of  the  voting  st(x;k  of  a 
company,  other  than  a  subsidiary,  that  engages  in 
activities  other  than  those  listed  in  12  U.S.C. 
1467a(c)(2).  12  U.S.C  1467a(e)(l)(A)(iii).  See  12 
CFR  584  4  OTS  concludes  that  this  restriction 
applies  to  activities  described  under  section  4(k)  of 
BHCA  if  the  activities  are  not  also  described  in 
section  10(c)(2)  of  HOLA. 

'"12U.S.C.  1843(k)(6)  and  66  FR  418-19  (|an.  3. 
2001)  (lo  be  codified  at  12  CFR  225.87). 

'"Under  authority  of  12  CFR  584  1(e).  each  SLHC 
Files  an  Annual/Current  Report  (H-(b)(ll))  within 
45  days  after  the  end  of  each  quarter  to  identify  any 
changes,  including  new  business  activities,  that 
have  occurred  since  filing  of  its  annual  report  at  the 
close  of  its  fiscal  year. 


the  nonexempt  SLHCs  affected  bv  this 
rule.  Accordingly,  this  rule  would  not 
generally  require  an  SLHC  to  notify  OTS 
when  it  engages  in  a  permissible 
activity. 

In  accordance  with  section  4(j)  of 
BHCA.'"  an  FHC  is  required  to  notify 
FRB  before  the  FHC  commences 
activities  that  are  complementary  to  a 
financial  activity  FRB  reviews  these 
notices  based  on  the  facts  of  each  case, 
regardless  of  whether  FRB  has  approved 
a  similar  activity  for  another  FHC  FRB 
considers  the  following: 

•  Whether  the  activity  is 
complementan-  to  an  identified 
financial  activity: 

•  Whether  the  proposed  activitv 
would  pose  a  substantial  risk  to  the 
safety  or  soundness  of  depository 
institutions  or  the  financial  system 
generally:  and 

•  Whether  the  proposal  could  be 
expected  to  produce  benefits  to  the 
public  that  outweigh  possible  adverse 
effects.-' 

Because  section  4(j)  requires  a  case- 
by-case  approach  in  authorizing 
complementary'  activities.  OTS  proposes 
to  require  a  nonexempt  SLHC  to  notih' 
OTS  before  commencing  an  activity  that 
is  complementary'  to  a  financial  activitv 
OTS  would  process  these  notices  under 
the  standard  treatment  procedures  in 
part  516.  subparts  .^  and  E.  The  rule 
would  require  an  SLHC  to  submit  the 
same  information  as  that  required  bv 
FT^. 22  This  would  enable  OTS  to 
review  the  proposed  activity  for 
consistency  with  FRB  approved 
complementary  activities  and  for 
super\'isor\'  concerns  If  OTS 
determined  that  the  proposed  activity  is 
not  an  FRB-approved  complementary 
activity,  it  would  have  the  information 
necessary  to  assist  the  SLHC  in 
obtaining  FRB  approval  of  the  activity. 

D.  Procedural  Matters 

OTS  plans  to  publish  a  final  rule 
expeditiously.  Accordingly,  OTS  has 
prescribed  a  30-day  comment  period. 

Section  722  of  GLBA  requires  federal 
banking  agencies  to  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  January  1 .  2000.  1 2 
U.S.C.  4809.  New  subpart  B  uses  plain 
language  We  invite  comment  on 
whether  there  are  additional  changes 
OTS  ran  make  so  that  the  provisions 
added  are  easier  to  understand. 

II.  Findings  and  Certifications 

A.  Papen\'ork  Reduction  Act 
OTS  invites  comment  on: 


« 12  use.  1843(j). 
^' See  12  CFR  225.89 
"Id. 


1 1 )  Whether  the  collections  of 
information  contained  in  this  proposed 
rule  are  necessary-  for  the  proper 
performance  of  OTS's  functions. 
including  whether  the  information  has 
practical  utility; 

(2)  Whether  the  estimate  of  the 
burden  of  the  proposed  information 
collection  is  accurate: 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology'; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

An  agency  may  not  conduct  or 
sponsor  and  respondents  are  not 
required  to  respond  to  collections  of 
information  unless  they  display  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  numt)er. 

The  information  collections 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
3507(d).  OTS  will  use  any  comments 
received  to  develop  new  burden 
estimates.  Send  comments  on  these 
information  collections,  referring  to 
OTS  Docket  No  2001-     .  OMB  No. 
1550-0063,  to  OTS  and  OMB  at  these 
addresses:  by  mail  to  Information 
Collection  Comments.  Chief  Counsel's 
Office.  Office  of  Thrift  Supervision, 
1700  G  Street.  NW..  Washington  DC 
20552.  orby  e-mail  to 
infocollection.comments®ots  treas.gov, 
by  mail  to  Alexander  Hunt.  Attention; 
1550-0063.  Office  of  Information  and 
Regulatory'  Affairs.  Office  of 
Management  and  Budget.  New- 
Executive  Office  Building.  Washington 
DC  20503.  or  by  e-mail  to 
ahunt®omb.eop.gov. 

OTS  needs  the  information  required 
under  §584.120  to  decide  whether  to 
grant  a  request  from  an  SLHC  for 
approval  to  deviate  from  FRB 
conditions.  OTS  needs  information 
required  under  §  584  1 30  to  make  a 
determination  whether  an  SLHCs 
proposed  complementary-  activities  are 
consistent  with  FRB  approvals  of 
complementary  activities.  The  likely 
respondents  are  savings  and  loan 
holding  companies  that  are  not  exempt 
SLHCs  under  §  584.2a  that  want  to 
engage  in  financial  activities  authorized 
under  section  4(k)  of  HOLA.  There  are 
existing  information  collections 
associated  with  §§584.2-1,  584.2-2. 
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and  584  9.  Since  this  rule  increases  the 
number  of  nonexempt  SLHCs,  OTS  is 
increasing  the  burden  estimate  sUghtly 


for  the  existing  collections.  OTS 
estimates  the  total  burden  for  the  five 


sections  as  97  hours,  as  described 
below: 


Rule  section 

Sii)jecl 

M(,mhor  nf  ro         Average  an-        Annual  disclo- 

Number  of      '     ononses  oer          '^^^'  burden         sure  and  rec- 

respondents          rp^nonrlent         ^°^^^  P^^  ^^-         ordkeeping 
respondent             ^^^^^                ^^^^^^ 

584  2-1    584  2-2  

584  9    

Filings  for  pre- 1687  approved  and 

bank  holding  co  activities 
Application  for  approval  of  convicted 

person  s  participation 
Applicability  of  conditions    

10 

1 

10 
5 

1 
1 

1 

1 

2 
2 

5 

5 

20 
2 

584  120       

50 

584  130      

Notice  of  complementary  activity  

25 

B.  Executive  Order  12866 

The  Director  of  OT.S  has  determined 
that  this  proposed  rule  does  not 
constitute  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866 

C  Regulatory  Flexibility  Act 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (RFA),  the 
Director  of  OTS  has  certified  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantia!  number  of  small 
entities  within  the  meaning  of  the  RFA. 
5  U  S.C.  603 

In  overseeing  SLHCs  that  engage  in 
activities  that  are  permitted  for  FHCs 
under  section  4(k)  of  BHCA.  OTS 
prnpt/ses  to  impose  only  minimal  notice 
and  approval  requirpments  These 
requirements  assure  that  if  a  nonexempt 
SLHC  of  any  size  chooses  to  engage  in 
newh  authorized  activities,  it  would 
comply  with  statutor>  requirements. 
The:ie  requirements  apply  (jnly  when  an 
SLHCl  plans  to  engage  in  complementarv' 
activities  or  plans  to  deviate  from 
conditions  FRB  imposes  on  a  particular 
section  4(k)  activity.  These  procedural 
requirements  are  minor,  are  comparable 
to  FRB  requirements  applicable  to 
financial  holding  companies,  and 
should  not  be  burdensome  for  small 
SLHCs. 

D  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unhinded 
Mandates  Reform  Act  of  1995  (UMA) 
requires  an  agency  to  prepare  a 
budgetar\-  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  bv  state,  local,  and  tribal 
gi)\ernments,  in  the  aggregate,  or  hv  the 
private  sector,  of  SlOO  million  or  more 
in  anv  one  year.  2  U.S.C.  1532.  OTS  has 
determined  that  this  proposed  rule 
would  not  have  such  an  impact.  Rather, 
the  rule  would  clarify  that  nonexempt 
SLHCs  have  broader  authority  to  engage 
in  nonbanking  activities  than  are 
specified  under  current  regulations. 


Accordingly,  OTS  has  not  prepared  a 
budgetary  impact  statement  for  this  rule 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

I  ist  of  Subjects  in  12  CFR  Part  584 

Administrative  practice  and 
procedure.  Holding  companies, 
Reporting  and  recordkeeping 
requirements,  Savings  associations, 
Securities. 

For  the  reasons  stated  in  the 
preamble,  the  Office  of  Thrift 
Supervision  proposes  to  amend  12  CFR 
part  584  as  follows: 

PART  584— SAVINGS  AND  LOAN 
HOLDING  COMPANIES 

1.  Revise  the  heading  of  part  584  to 
read  as  shown  above. 

2.  The  authority  citation  for  part  584 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 

1464.  1467a.  1463. 

3.  Add  a  heading  for  subpart  A  before 
§  584.1  to  read  as  follows: 

Subpart  A — General 

4.  In  §  584.2,  revise  the  heading  of  the 
section,  redesignate  paragraph  (c)  as 
paragraph  (e),  and  add  new  paragraphs 
(c)  and  (d)  to  read  as  follows: 

§584.2     Activities. 

*  «  *  *  * 

(c)  Financial  holding  company 
activities.  In  addition  to  the  activities 
permitted  under  paragraph  (bl  of  this 
section,  a  savings  and  loan  holding 
company  may  engage  in  activities  that 
are  permissible  for  financial  holding 
companies  as  financial  in  nature, 
incidental  to  a  financial  activity,  or 
complementary  to  a  financial  activity. 
Subpart  B  of  this  part  describes  the 
procedures,  conditions,  and  restrictions 
that  apply  to  these  activities. 

(d)  election.  If  a  savings  and  loan 
holding  company  may  conduct  an 
activity  under  more  than  one  authority 
described  in  this  part,  it  must  comply 
only  with  the  procedures  and 


limitations  imposed  under  the  authority 
it  elects  to  use. 

***** 

5.  Revise  §  584.2a  to  read  as  follows: 

§  584.2a     Exempt  savings  and  loan  holding 
companies. 

(a)  General  requirements.  A  savings 
and  loan  holding  company  is  exempt 
from  the  activity  limitations  at 

^  584.2(b)  of  this  part  if  it  satisfies  all  of 
the  following  requirements: 

(1)  It  was  a  savings  and  loan  holding 
company  on  May  4.  1999.  or  became  a 
savings  and  loan  holding  company  after 
that  date  under  an  application  pending 
with  OTS  on  or  before  that  date; 

(2)  It  meets  and  continues  to  meet  the 
following  requirements: 

(i)  The  savings  and  loan  holding 
company  (or  its  subsidiary)  controls 
only  one  savings  association  and  that 
savings  association  is  a  qualified  thrift 
lender;  or 

(ii)  The  savings  and  loan  holding 
company  (or  its  subsidiary)  controls 
more  than  one  savings  associatiun;  all 
(or  all  but  one)  of  the  savings 
associations  were  acquired  in  an 
acquisition  under  section  13(c)  or  13(k} 
of  the  FDIA  or  section  408(m)  of  the 
National  Housing  Act.  as  in  effect 
immediately  before  August  9.  1989;  and 
all  of  the  savings  associations  are 
qualified  thrift  lenders;  and 

(3)  It  continues  to  control  at  least  one 
savings  association  (or  a  successor)  that 
it  controlled  on  May  4.  1999  or  acquired 
under  an  application  pending  with  OTS 
on  or  before  that  date 

(b)  Failure  to  satisfy  QTL 
requirements.  Any  company  that 
controls  a  savings  association  that 
should  have  become  or  ceases  to  be  a 
qualified  thrift  lender,  except  a  savings 
association  that  requalified  as  a 
qualified  thrift  lender  pursuant  to 
section  10(m)(3)(D)  of  the  Home 
Owners'  Loan  Act.  must  register  as  and 
be  deemed  to  be  a  bank  holding 
company  within  one  year  after  the  date 
on  which  the  savings  association  fails  to 
qualif}'  as  a  qualified  thrift  lender.  In 
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such  a  case,  the  company  is  subject  to 
the  Bank  Holding  Company  Act,  section 
8  of  the  Federal  Deposit  Insurance  Act. 
and  other  statutes  applicable  to  bank 
holding  companies  in  the  same  manner 
and  to  the  same  extent  as  if  the 
company  were  a  bank  holding  companv 
and  the  savings  association  were  a  bank, 
as  those  terms  are  defined  in  the  Bank 
Holding  Company  Act. 

6.  Add  a  new  subpart  B  after  §  584.9 
to  read  as  follows: 

Subpart  B — Activities  That  are  Financial  in 
Nature 

St!L. 

584. 100  What  does  this  subpart  do? 
584.110    May  I  engage  in  activities 

permissible  for  financial  holding 

companies? 
584.120     Is  my  ability  to  engage  in 

permissible  activities  subject  to  any 

conditions  or  restrictions? 
584.130    Must  I  notify  OTS  when  I  engage 

in  permissible  activities' 

§584.100    What  does  this  subpart  do? 

This  subpart  addressee  hnw  savings 
and  loan  holding  companies  (SLHCs) 
("you")  may  engage  in  activities  that  are 
permissible  for  financial  holding 
companies  under  section  4(k)  of  the 
Bank  Holding  Companv  .■\ct  of  1956 
(BHCA)  (12  U.S.C.  1843(k)).  SLHCs  that 
are  exempt  under  §  584.2a  are  not 
subject  to  this  subpart. 

§  584.1 10     May  I  engage  in  activities 
permissible  for  financial  holding 
companies? 

You  mav  engage  in  activities  that  are 
permissibie  for  financial  holding 
companies  as  financial  in  nature, 
incidental  to  a  financial  activity,  or 
complementarv  to  a  financial  activity. 
The  Federal  Reser\e  Board  (FRB) 
specifies  these  activities  in  regulations 
and  orders.  See  12  CFR  225.86. 
Collectively,  this  subpart  refers  to  these 
activities  as  "permissible  activities." 
OTS  may  limit  permissible  activities  bv 
policy  directive.  super\isf)r\  directive, 
order,  or  regulation 

§  584.120  Is  my  ability  to  engage  in 
permissible  activities  subject  to  any 
conditions  or  restrictions? 

(a)  Cjeneral  If  you  (>ngage  in  a 
permissible  activity,  you  must  complv 
with  the  conditions  that  FRB  imposes 
by  regulation  or  order  on  a  financial 
holding  companv's  exercise  of  the 
activity,  except  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  FRB  terminolngw  In  applying 
capital  limitations  in  FRB  regulations 
and  orders,  the  term  "Tier  1  capital  of 
the  financial  holding  company"  means 
your  GAAP  consolidated  capital  less 
your  GAAP  consolidated  intangible 
assets. 


(c)  Deviation  from  FRB  conditions. 
You  must  not  engage  in  a  permissible 
acti\ity  in  a  way  that  would  de\iatc 
from  FRB  conditions  unless  you  obtain 
prior  written  approval  from  OTS.  To 
obtain  such  approval,  you  mast  submit 
information  to  OTS  under  the  standard 
treatment  proc:essing  procedures  of 
subparts  A  and  E  of  part  516  of  this 
chapter.  This  information  must  be 
sufficient  to  demonstrate  that: 

(1)  Any  deviation  from  FRB 
conditions  is  not  material; 

(2)  The  conditions  do  not  apply  to 
SLHCs  generally;  or 

(3)  There  is  good  cause  not  to  apply 
the  conditions  in  vour  case. 

§584.130     Must  I  notify  OTS  when  I  engage 
in  permissible  activities? 

(a)  Type  ut  activity  requiring  notice. 
You  are  not  required  to  notif\-  OTS 
(except  as  specified  in  §  584.120(c)) 
when  you  engage  in  a  permissible 
activity  other  than  an  activity  that  is 
complementary  to  a  financial  activity. 

(b)  When  notice  is  required.  You  must 
notify^  OTS  in  writing  before  you 
commence  an  activity,  either  directlv  or 
indirectly,  that  is  complementar\-  to  a 
financial  activity.  You  must  file  this 
notice  under  the  standard  treatment 
procedures  of  subparts  A  and  E  of  part 
516  of  this  chapter. 

(c)  Contents  of  notice.  Your  notice 
must; 

(1)  Identify  and  define  the  proposed 
complementary  activity,  specificaliv 
describing  what  the  activitv  would 
involve  and  how  you  wo\ild  conduct  the 
activity; 

(2)  Describe  the  FRB  approval  of  a 
complementary  activity  under  which 
this  activity  would  be  permissible; 

(3)  Identify  the  financial  activity  that 
the  proposed  activity  would 
complement,  and  provide  detailed 
information  sufficient  to  support  a 
finding  that  the  proposed  activitv  is 
complementar>'  to  the  identified 
financial  activity; 

(4)  Describe  the  scope  and  relative 
size  of  the  proposed  activity,  as 
measured  by  the  percentage  of  the 
projected  revenues  that  you  will  derive 
from  the  activity  and  the  size  of  assets 
associated  with  the  activity; 

(5)  Discuss  the  risks  that  the  activitv 
may  pose  to  the  safety  and  soundness  of 
your  subsidiary  savings  associations  and 
to  the  financial  system  generallv: 

(6)  Describe  the  potential  adverse 
effects,  including  potential  conflicts  of 
interest,  decreased  or  unfair 
competition,  or  other  risks,  that  the 
activity  could  raise,  and  explain  the 
measures  vou  propose  to  take  to  address 
those  potential  effects; 

(7)  Describe  the  potential  benefits  to 
the  public,  such  as  greater  convenience. 


increased  competition,  or  gains  in 
efficiency,  that  you  expect  the  proposal 
to  produce;  and 

(8)  Provide  any  information  about 
your  financial  and  managerial  resources 
and  any  other  information  that  OTS 
requests. 

(d)  Factors  OTS  will  consider.  (1) 
Whether  the  proposed  activity  is 
consistent  with  an  activity  that  FRB  has 
approved  as  complementarv;  and 

(2)  Whether  there  are  supervisory 
reasons  not  to  permit  yoimo  engage  in 
the  proposed  activity 

Dated:  October  31.  2001. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman. 
Director 
[FR  Dor.  01-27889  Filed  11-7-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2O01-NE-31-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Corporation  (Formerly  Allison  Engine 
Company)  250-C28  Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company)  250-C28  series  engines.  This 
proposal  would  require  removal  of  third 
stage  turbine  wheels,  part  number  (P/N) 
6899383.  with  certain  serial  numbers 
(SN's),  from  service  before  exceeding 
new.  reduced  life  limits.  This  proposal 
would  also  establish  a  drawdown 
program  to  require  the  removal  of  those 
turbine  wheels  that  exceed  the  new 
lower  limit.  This  proposal  is  prompted 
by  five  reports  of  uncommanded 
shutdown  caused  by  third  stage  turbine 
blade  tip  fractures,  and  turbine  shroud 
fractures  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
uncommanded  shutdown  of  the  engine 
due  to  fractures  of  third  stage  turbine 
blade  tips  and  third  stage  turbine 
shrouds. 

DATES:  Comments  must  be  received  by 
January  7.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Ct>unsel. 
Attention:  Rules  Ducket  \o.2001-NE- 
31-AD,  12  .New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
ma\'  he  inspected  at  this  location,  by 
apfiointment.  between  8  a.m.  and  4:30 
p  m  ,  Monday  through  Friday,  except 
Federal  holidays  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment&foa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Tallarovic,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018: 
telephone  (847i  294-8180;  fax  (847) 
294-7834 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  bv  submitting  such 
written  data.  \'iew>.  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  abo\e.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
env  ironmental  and  energy  aspects  of 
the  proposed  rule.  .\11  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  .^  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  m  re-iponse  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  NumbtT  2001-\E-31-.\D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

.\n\  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 


Regional  Counsel.  Attention:  Rules 
Docket  No.  2001-NE-31-AD,  12  New- 
England  Executive  Park,  Burlington.  MA 

01803-5299. 

Discussion 

The  FAA  has  received  reports  of  five 

uncominanded  shutdowns  on  Rolls- 
Royce  Corporation  250— C28  series 
engines,  caused  by  third  stage  turbine 
blade  tip  and  turbine  shroud  fractures. 
The  manufacturer's  analysis  indicates 
that  this  condition  is  caused  by  certain 
third  stage  turbine  wheels,  part  number 
iP/N)  6899383,  that  have  a  critical 
dimensiim  outside  the  manufacturing 
limit  There  are  believed  to  be  84  third 
stage  turbine  wheels  with  this 
condition.  For  these  84  turbine  wheels, 
the  manufacturer  has  reduced  the  life 
limits  of  4,550  hours  time-since-new 
(TSN)  and  6,000  cycles-since-new 
(CSN),  to  life  limit's  of  1.500  hours  TSN 
and  3,000  CSN.  This  condition,  if  not 
corrected,  could  result  in  an 
uncoramanded  shutdown  of  the  engine 
due  to  fractures  of  third  stage  turbine 
blade  tips  and  third  stage  turbine 
shrouds. 

Proposed  Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce 
Corporation  250-C28  series  engines  of 
the  same  type  design,  the  proposed  AD 
would  require  removal  from  service 
certain  SN's  of  third  stage  turbine 
wheels  before  exceeding  new,  reduced 
life  limits. 

Economic  Analysis 

There  are  approximately  84  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  42  engines 
installed  on  helicopters  of  U.S.  registry 
would  be  affected  by  this  proposed  AD 
The  FAA  also  estimates  that  it  would 
take  approximately  44  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of  a  new 
third  stage  turbine  wheel  is 
approximately  $4,371,  Although  the 
FAA  estimates  that  approximately 
$2,929  per  wheel  has  been  lost  due  to 
life  reduction,  the  manufacturer  has 
stated  it  may  reduce  the  new  wheel  cost 
to  the  customer.  Based  on  these  figures, 
the  total  cost  effect  of  the  proposed  AD 
on  U,S.  operators  is  estimated  to  be 
$294,462, 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 


Executive  Order  13132,  because  it 
would  not  have  a  sub.stantial  direct 
effec:t  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  "  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act,  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.Authority:  A9  ISC    10f,(g).  40in   44701. 
§39,13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  Corporation  Docket  No.  2001- 

Applicability 

This  airworthiness  directive  (AD)  is 
cipplii.able  to  Rolls-Royce  Corporation 
(iormerlv  .Mlison  Engine  Company)  2.'iO-C28, 
-C28B,  and  -C28C  model  engines  with  third 
^tdge  turbine  wheels  part  number  (P/N) 
6899383.  listed  by  serial  number  (SN)  in  the 
following  Table  1: 
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Table  1.— SN's  of  Affected  Third  Stage  Turbine  Wheels 


HX91428R 
HX91456R 
HX91457R 
HX91458R 
HX91459R 
HX91461R 
HX91462R 
HX91464R 
HX914659 
HX91465R 
HX91466R 
HX91467R 
HX91468R 
HX91469R 
HX91471R 
HX91472R 
HX91473R 
HX91474R 
HX91475R 
HX91477R 
HX91478R 
HX91480R 
HX91482R 
HX91483R 
HX91485R 
HX91486R 
HX91437R 
HX91488R 


HX91489R 
HX91490R 
HX91492R 
HX91493R 
HX91494R 
HX91500R 
HX91501R 
HX91503R 
HX91504P 
HX91506R 
HX91507R 
HX91508R 
HX91510R 
HX91511R 
HX91512R 
HX91513R 
HX91519R 
HX91520R 
HX91522R 
HX91523R 
HX91524R 
HX91525R 
HX91526R 
HX91527R 
HX91528R 
HX91529R 
HX91530R 
HX91706R 


HX91707R 
HX91708R 
HX91709R 
HX91710R 
HX917nR 
HX91712R 
HX91713R 
HX91714R 
HX91715R 
HX91721R 
HX91722R 
HX91726R 
HX91733R 
HX91735R 
HX9-:736R 
HX91738R 
HX91742R 
HX91744R 
HX91748R 
HX91749R 
HX91750R 
HX91754R 
HX91764R 
HX91"65R 
HX9-'''66R 
HX91767R 
HX91768R 
HX91769R 


These  engines  are  installed  on,  but  not 
limited  to  Bell  Helicopter  Textron  206L-1 
helicopters 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D  For 
engines  that  have  been  modified  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affet:ted.  the 


owner/operator  must  request  approval  for  an 

alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AU 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  ,*iD,  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Table  2.— Removal  Schedule 


Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  an  uncommanded  shutdown  of 
the  engine  due  to  fractures  of  third  stage 
turbine  blade  tips  and  third  stage  turbine 
shrouds,  do  the  following: 

(a)  Remove  from  service  the  third  stage 
turbine  wheels,  P/N  6899383,  listed  by  SN  in 
Table  1  of  this  .AD,  in  accordance  with  the 
following  Table  2: 


For  third  stage  by  turbine  wheels  or  tt>e  eflective  date  of  this  AD 


Remove  by 


(1)  With  fewer  than  3.000  cydes-since-new  (CSN)    and  fewer  than  3,000  CSN  or  1  500  hours  TSN  whichever  occurs  earlier. 
1,500  hours  time-since-new  (TSN) 

(2)  With  between  3.000  and  6,000  CSN,  and  fewer  than  1  500  hours  200  addrtionai  cycles  after  the  effective  date  ol  this  AD 
TSN 

(3)  With  fewer  than  3.000  CSN    and  between  1  500  and  3  000  hours  lOO  addrtionai  hours  after  the  effectrve  date  ot  this  AD 
TSN 

(4)  With  between  3  000  and  6,000  CSN  and  between  1  500  and  3  000  200  additionaltv  cycles  or  100  additional  hours   afier  the  effective  date 
txjurs  TSN  of  this  AD  whicfiever  occurs  earlier 

(5)  With  nxM-e  ttian  6.000  CSN.  or  more  than  3.000  hours  TSN  Before  turtt>er  flight 


(b)  .After  the  effef:tive  date  of  this  .^.D.  do 
not  install  any  third  stage  turbine  wheels 
listed  by  SN  in  Table  ]  of  this  AD,  Thereafter. 
except  as  provided  in  paragraph  (c)  of  this 
.AD,  no  alternative  cyclic  life  limits  may  be 
approved  for  the  turhine  wheels  listed 
inTable  1  of  this  AD 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  ma\  be 
used  if  approved  bv  the  Manager.  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  request  through  an 


appropriate  F.A.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  .AGO. 
Note  2:  Information  conrerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive 
if  any,  mav  be  obtained  from  the  Chicago 
ACO. 

Special  Flight  Permits 

Id]  Special  flight  permits  may  be  isMsd  in 
accordani:e  «s«i:M97  and  21  199  of  the 
Federal  .Aviation  Regulations  (14  CFR  21.197 
and  21  1991  to  operate  the  helicopter  to  a 


location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 

November  1    2001 

Diane  S.  Romanosky, 

AcUng  Managf-  Engine  and  Propeller 
Directorate.  Aircmft  Certification  Sen-ice. 
|FR  Doc    01-2802.S  Filed  11-7-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 

[WI1 07-01 -7337b:  FRL-7064-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

AGENCY:  Envirnnniental  Protection 
Agency  (EPAi 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  minor  source/minor 
modification  pre-construction 
permitting  requirements  for  Wisconsin 
Electric  Power  Companv's  (WE's) 
Pleasant  Prairie  Power  Plant.  The 
Pleasant  Prairie  Power  Plant  is  located 
in  Kenosha  County  at  8000  95th  Street, 
Pleasant  Prairie.  VVisconsin.  The 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  submitted  the 
revised  requirements  on  February  9. 
2001.  as  amendments  to  its  State 
Implementation  Plan  (SIP).  The 
revisions  include  the  expansion  of  the 
State's  general  construction  permit 
exemption  to  include  certain  activities 
at  the  Pleasant  Prairie  facility.  This  SIP 
revision  will  not  have  an  adverse  effect 
on  air  quality. 

DATES:  EPA  must  receive  written 
comments  on  this  proposed  rule  by 
December  10.  2001. 

ADDRESSES:  Ynu  should  mail  written 
comments  to:  Robert  Miller.  Chief, 
Permits  and  Grants  Section  Ml/MN/WI. 
Air  Programs  Branch  (AR-18|),  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  [ackson  Boulevard. 
Chicago.  Illinois  60604, 

■^'ou  may  inspect  copies  of  the  State 
•submittril  and  EPA's  analvsis  of  it  at: 
Permits  and  Grants  Section  Ml/MN/WI, 
Air  Programs  Branch  (AR-18I).  U.S. 
En\  ironmental  Protection  Agency. 
Region  5.  77  West  [ackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Miller.  (Ihief.  Permits  and  Grants 
Section  Ml/MN/WI,  Air  Programs 
Branch  (AR-lSl).  US.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  (M2)  ,15.^-0.396 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",    us",  or  "our"  is  used  we  mean 
EPA. 

Table  of  Contents 

1  What  action  is  EPA  Taking  Today? 

II.  Where  Can  I  find  more  information  about 

this  proposal  and  the  corresponding  direct 

final  rule? 


I.  What  Action  Is  EPA  Taking  Today? 

We  are  proposing  to  approve  revisions 
to  pre-construction  permitting 
requirements  for  WE's  Pleasant  Prairie 
Power  Plant.  The  Pleasant  Prairie  Power 
Plant  is  located  in  Kenosha  County  at 
8000  95th  Street,  Pleasant  Prairie, 
Wisconsin.  WDNR  submitted  the 
revised  requirements  on  February  9, 
2001,  as  amendments  to  its  SIP.  The 
revisions  include  the  expansion  of  the 
State's  general  construction  permit 
exemption  to  include  certain  activities 
at  the  Pleasant  Prairie  facility. 

II.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  September  10.  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
|FR  Do4-  01-27830  Filed  11-7-01:  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 

[FRL-7098-2] 

Proposed  Revision  to  That  Portion  of 
the  Approved  Texas  Underground 
Injection  Control  (UIC)  Program 
Administeied  by  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  received  an  application 
to  revise  portions  of  Texas'  approved 
UIC  program  for  Class  I,  III,  IV,  and  V 
injection  wells.  After  careful  review'  of 
the  application,  EPA  determined  the 
revisions  to  TNRCC's  UIC  program 
warrant  approval.  Further,  the  relevant 
UIC  regulation  at  40  CFR  145.32(b)(2) 
requires  that  whenever  EPA  determines 
the  proposed  program  revision  is 
substantial.  EPA  shall  publish  its 
decision  in  the  Federal  Register  and  in 
enough  large  newspapers  to  achieve 
statewide  coverage  to  allow  the 
opportunity  for  the  public  to  comment 
for  at  least  30  days.  By  this  notification, 
EPA  advises  the  public  of  the  nature  of 
the  proposed  action,  time-frame  during 
which  public  comment  will  be  taken, 
and  the  address  where  comments 
should  be  sent.  The  regulation  provides 
an  opportunity  for  the  public  to  request 
a  hearing.  Such  a  hearing  shall  be  held 


if  there  is  significant  public  interest 
based  on  requests  received  As  such, 
this  action  advises  the  public  of  the 
hearing  request  process  and  opportunity 
to  request  a  hearing. 

The  application  to  revise  portions  of 
the  State's  approved  UIC  program,  and 
public  comments  received  in  response 
to  this  document,  will  provide  EPA  with 
the  essential  information  necessa^^•  to 
approve,  disapprove,  or  approve  in  part, 
the  proposed  revisions  submitted  under 
Section  1422  of  the  Safe  Drinking  Water 
Act  (SDWA).  This  action  is  being  taken 
to  ensure  that  the  proposed  revisions  of 
the  Texas  UIC  program  which  are  the 
Texas  statutes  and  regulations  governing 
underground  injection  are  accurately 
incorporated  by  reference  into  the  Code      ' 
of  Federal  Regulations. 
DATES:  EPA  will  accept  public 
comments  and  requests  for  hearing  on 
the  proposed  revisions  to  the  approved 
TNRCC  UIC  program  from  November  8, 
2001  until  the  close  of  the  business  day 
of  December  10.  2001. 
ADDRESSES:  Written  public  comments 
should  be  sent  to  the  Environmental 
Protection  Agencv,  Ground  Water/ UIC 
Section  (6VVQ-SG),  1445  Ross  Avenue, 
Dallas.  Texas.  75202,  or  electronically  to 
leissner.ray^epa  gov.  Please  include 
your  name,  address,  and  optionally, 
your  affiliation  with  any  public  or 
private  organization.  Paper  copies  of  the 
revision  application,  related 
correspondence,  and  documents  are 
available  for  examination  and 
duplication  (for  a  nominal  fee)  between 
the  hours  of  8  a.m.  and  4:30  p.m. 
Monday  through  Friday  at  the  EPA 
offices  in  Dallas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Rav  Leissner, 
Ground  Water/UlC  Section  (6VVQ-SG), 
Environmental  Protection  Agency, 
Region  6,  (214)665-7183. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1421  of  the  SDWA  requires 
the  Administrator  to  promulgate 
minimum  requirements  for  effective 
State  programs  to  prevent  underground 
injection  activities  which  endanger 
underground  sources  of  drinking  water 
(USDWs).  Section  1422  of  the  SDWA 
allows  states  to  apply  to  the  EPA 
Administrator  for  authorization  of 
primarv'  enforcement  and  permitting 
authority  (primacv)  over  injection  wells 
within  the  State.  Section  1422(b)(1)(A) 
provides  that  States  shall  submit  to  the 
Administrator  an  application  which 
contains  a  showing  satisfactory'  to  the 
Administrator  that  the  State  has  adopted 
and  will  implement  an  underground 
injection  control  program  which  meets 
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the  requirements  of  regulations  in  effect 
under  Section  1421  of  the  SDWA.  and 
will  keep  such  records  and  make  such 
reports  with  respect  to  its  activities 
under  its  underground  injection  control 
program  as  the  Administrator  may 
require  bv  regulation.  Section 
1422(b)(i)(B)(2)  requires,  after 
reasonable  opportunity  for  public 
comment,  the  Administrator  by  rule  to 
approve,  disapprove,  or  approve  in  part, 
the  State  UIC  program. 

EPA's  approval  of  primacy  for  to  tlie 
State  of  Texas  for  underground  injection 
into  Class  I,  III.  TV.  and  V  wells  was 
published  on  Januar)  6.  1982  (47  FR 
618).  and  became  effective  February  7. 
1982.  Elements  of  the  State's  approved 
primacy  application,  submitted  through 
the  Texas  Department  of  Water 
Resources,  a  predecessor  to  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC),  were  published 
in  Title  40  of  the  Code  of  Federal 
Regulations,  at  40  CFR  147.2200 

Section  1422  of  the  SDWA  and 
regulations  at  40  CFR  145.32  allow  for 
revision  of  approved  State  UIC  programs 
when  State  statutorv'  or  regulatory 
authority  is  modified  or  supplemented. 
In  accordance  with  those  requirements. 
TNRCC  submitted  an  application  to  EPA 
for  revision  of  the  UIC  program 
governing  Class  I,  III,  IV,  and  V  injection 
wells. 

II.  Actions  Related  to  This  Rulemaking 

A.  Petition 

On  June  17,  1996.  Mr.  Richard 
Lowerre  of  the  law  firm  of  Henr\'. 
Lowerre.  Johnson,  Hess  and  Fredrick, 
acting  on  behalf  of  his  clients,  the 
Environmental  Defense  Fund  (EDF)  and 
later  the  Oil  and  Chemical  Association 
of  Workers  (OCAW),  filed  a  petition  for 
partial  withdrawal  of  program  approval 
for  the  Texas  LUC  program.  The  petition 
informed  EPA  of  EDF's  intent  to  sue 
under  Sections  1422  and  1449  of  the 
SDWA  and  EPA  rules  at  40  CFR  Part 
135.  subpart  B.  The  petition  alleged 
that,  due  to  changes  made  by  the  Texas 
Legislature  to  environmental  statutes 
and  TNRCC's  interpretation  of  those 
changes.  TNRCC's  UIC  program  no 
longer  met  the  conditions  for  primacy 
for  the  L'lC  program  The  petition 
identified  specific  elements  of  TNRCC's 
LUC  program  that  formed  the  basis  for 
EDF's  request  to  EPA  to  withdraw 
approval  of  TNRCC's  UIC  program. 
These  included:  Inadequate 
enforcement  authority  due  to  recently 
passed  audit  privilege  and  takings  laws, 
inadequate  public  participation  in 
enforcement  activities,  inadequate 
public  participation  in  permitting 
decisions,  and  inadequate  opportunities 


for  judicial  review  of  permit  decisions 
made  by  TNRCC.  Over  the  course  of  the 
resolution  of  the  petition,  additional 
issues  were  raised  bv  the  Petitioners  but 
not  included  within  the  petition  These 
issues,  as  well  as  issues  raised  bv  EPA. 
were  satisfactorily  addressed  through 
subsequent  negotiations. 

Many  issues  raised  over  the  course  of 
the  negotiations  were  applicable  to 
other  federal  programs  authorized  to 
Texas  for  implementation,  such  as  the 
National  Pollutant  Discharge 
Elimination  System  (NTDES)  and  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  effort  to  resolve  issues 
spanning  several  programs  resulted  in 
the  exchange  of  several  letters,  memos, 
and  other  documentation  addressing 
other  programs  in  addition  to  UIC.  Note 
however,  this  notice  only  addresses  the 
resolutions  reached  to  satisf>  the  EDF/ 
OCAW  petition  and  federal  UIC 
program  requirements  under  the  SDWA. 

B  EDF/OCAW  PetJtion  Issues 

Enforcement  Authority  and  Audit 
Privilege  Law 

The  petition  alleged  that  TN'RCC  did 
not  possess  adequate  enforcement 
authority  due  to  recently  passed  laws 
regarding  audit  privilege  and  takings 
and  the  interpretations  of  those  laws  bv 
TNRCC.  In  1995  the  Texas  legislature  " 
passed  House  Bill  2473,  the  Texas  Audit 
Privilege  Law.  The  petition  claimed  this  ■ 
law  established  broad  immunity  from 
prosecution  from  environmental  laws 
and  restricted  the  public's  right  to  know 
and  right  to  bring  enforcement  actions. 

On  Februar>-  11.  1997.  EPA 
representatives  met  with  the  Governor 
of  Texas  to  discuss  the  impact  of  recent 
legislation  on  the  UIC  program 
Discussions  led  to  an  agreement  that 
TNRCC  would  seek  amendments  to  the 
audit  law  needed  to  meet  specific 
requirements  for  enforcement  authority 
and  public  availability  of  information 
associated  with  authorized  federal 
programs  administered  by  the  State. 
This  agreement  was  briefly  discussed  in 
an  April  23.  1997,  letter  from  the  EP.^ 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA)  to  Mr  Lowerre  This 
letter  also  outlined  four  general  points 
providing  the  context  of  EP.^s  approach 
to  State  audit  immunity  and  privilege 
layvs  and  explained  how  the  proposed 
amendments,  if  implemented  properly, 
met  federal  requirements  to  retain 
enforcement  authority  on  all  delegated 
and  authorized  federal  programs. 
Further,  the  letter  concluded  that  the 
proposed  amendments  restored 
information  gathering  authority. 
provided  public  availability  equal  to 
that  afforded  under  the  federal  program. 


and  addressed  additional  concerns  of 
the  petitioner  including:  Protection  of 
whistle  blowers,  immunity  from  repeat 
violations,  and  reduction  of  the  scope  of 
immunity  from  penalties  based  upon 
economic  benefit.  On  September  1. 
1997,  Texas  House  BUI  (HB)  3459  took 
effect  and  amended,  as  agreed  to  bv  EPA 
and  TNRCC.  the  Texas  Environmental, 
Health,  and  Safety  Audit  Privilege  Act. 
A  copy  of  HB  3459  was  submitted  as 
part  of  the  UIC  revision  supplement 
submitted  by  Texas  in  March  1999. 

Enforcement  Authority  and  the  Takings 
Law 

The  Texas  legislature  passed  Senate 
Bill  14.  the  Takings  Law  in  1995.  A 
"taking"  is  defined  under  the  Private 
Real  Property  Rights  Preserv  ation  .^ct  as 
a  governmental  action  that  affects  an 
owner  s  private  real  property  that  is  the 
subject  of  the  government's  action,  in 
whole  or  in  part,  temporarily  or 
permanently,  in  a  manner  that  restricts 
or  limits  the  owner's  right  to  the 
property.  The  Takings  Law  established 
a  new  right  for  compensation  where 
certain  government  authorized  action 
reduced  the  value  of  real  property  by 
25%.  The  petition  alleged  that  the 
legislature  did  not  appropriate  funds  for 
compensation  requests  and  this  lack  of 
funding  had  a  chilling  effect  on  the 
State's  ability  to  act  responsibly  on 
permit  and  enforcement  actions.  The 
petition  alleged  the  Takings  Law- 
increased  the  State's  burden  of  proof  in 
enforcement  actions  bevond  that 
required  in  the  federal  UIC  program  40 
CFR  145.13(b)(2)  requires  an  authorized 
State  program's  burden  of  proof  under 
State  law  be  no  greater  than  that 
established  for  the  federal  program 
under  the  SDW,^ 

40  CFR  Part  145.  subpart  B.  lists  the 
provisions  and  requirements  State 
programs  authorized  under  section  1422 
of  the  SDW.^  must  administer  within 
their  UIC  program  These  rules, 
promulgated  in  1983.  do  not  address  or 
consider  the  effect  of  takings  laws  as 
they  would  apply  to  L'lC  program 
actnities  The  takings  issue  was 
resolved  in  the  manner  described  below. 

The  Petitioners  proposed  that  TNRCC 
include  in  the  UIC  program  revision 
Memorandum  of  Agreement  (MOA) 
with  EPA.  additional  annual  reporting 
on  any  effect  the  Takings  Law  may  have 
imposed  on  the  State  s  UIC  program. 
TNRCC  found  the  additional  reporting 
suggested  by  Petitioners  was  not 
required  under  the  federal  regulations 
for  UIC  authorization.  EPA  agreed. 
Hoyvever.  under  the  March  23,  1999 
MOA.  TNT(CC  agreed  to  keep  EPA 
informed  of  any  proposed  changes  to 
laws,  regulations,  guidelines,  judicial 
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decisions,  or  administrative  actions  that 
might  affect  the  State  UIC  program.  As 
such,  TNRCC  agreed  to  document  and 
compile  any  action  demonstrating 
impacts  to  the  UiC  program  from 
implementation  of  the  Takings  Law. 
Thl^.  documentation  will  be  made 
available  to  the  general  public  and  EPA 
in  Central  Records  in  TNRCC's  main 
offices  in  Austin,  Texas  on  April  1  of 
each  year  for  the  next  four  years. 

Public  Participation  in  Enforcement  and 
Permitting  Activities 

Enforcement  Activities 

The  petition  contended  that  public 
participation  in  enforcement  activities 
was  inadequate  based  on  a  1995  letter 
from  the  EPA  Regional  Counsel  to  the 
Texas  Attornev  General's  (AG)  office 
responding  to  an  application  for 
primacy  for  the  Texas  NPDES  program 
that  had  similar  participation 
requirements.  The  EPA  letter  identified 
as  inadequate  the  State's  agreement  not 
to  oppose  the  permissive  intervention 
by  a  citizen  in  an  enforcement  action. 
EPA  opined  that,  under  Texas  rules,  the 
scope  of  interests  necessarv'  for  a  citizen 
to  inter\ene  in  a  contested  case  in  Texas 
appeared  narrower  than  those  allowed 
for  under  federal  law. 

In  addition,  the  petition  contended 
that  TNRCC  lacked  the  necessary 
statutory  or  regulatory  requirements  to 
establish  appropriate  procedures  or 
practice  to  notify  affected  citizens  of 
enforcement  proceeding's.  The  petition 
claimed  that  publishing  notice  within 
the  Texas  Register  was  insufficient. 

Permitting  Activities 

The  petition  raised  several  issues  with 
public  participation  in  UIC  permitting 
activities.  Primarily,  the  petition  argued 
TNRCC's  public  participation  process 
for  permitted  activities  was  more 
restrictive  than  federal  requirements, 
affording  only  "affected  persons"  with 
standing  to  participarte  through  an 
adjudicatory  hearing  process  The 
federal  public  participation 
requirements  for  UIC  permits,  found  at 
40  CFR  Part  124.  allow  for  a  more 
informal  open  meeting  and  comment 
process  The  petition  asserted  the  State 
adjudicatoPt  hearing  process  was  too 
restrictive.  The  passage  of  Senate  Bill 
1546  narrowed  the  conditions  for 
standing,  thus  limiting  participation  to 
"affected  persons  '  Other  issues 
included  problems  with  the  content  of 
the  public  notices,  publication  of  the 
notice  before  a  draft  permit  was 
complete,  a  lack  of  response  to  public 
comments,  and  a  slow  review  process 
on  claims  of  confidentiality  precluding 
timely  citizen  inquiry. 


Resolution 

In  June  1997,  EPA  Region  6,  EPA 
Headquarters  (HQJ,  and  TNRCC  reached 
tentative  agreements  to  resolve  these 
public  participation  issues.  These 
agreements  are  discussed  in  letters  from 
TNRCC  to  Region  6  dated  June  6.  1997. 
and  in  response  by  EPA  to  TNRCC  on 
June  19.  1997. 

TNRCC  proposed:  (1)  To  draft  rules 
that  would  amend  Title  30  of  the  Texas 
Administrative  Code  (TAC),  Chapter  55, 
subchapter  B.  to  implement  changes 
wherein  written  responses  to  public 
comment  on  permitting  decisions  would 
be  considered  and  responded  to  by  the 
person  or  body  making  the  permitting 
decision;  (2)  to  provide  for  notice  and 
comment  on  administrative  enforcement 
cases  for  the  UIC  program;  (3)  to  provide 
that  the  rules  at  30  TAC  Chapter  39 
concerning  comments,  public  meetings 
and  notices  of  public  meetings  were 
sufficient  to  meet  EPA's  concerns;  (4)  to 
draft  rules  that  expanded  citizens' 
opportunity  for  permissive  intervention 
in  UIC  penalty  actions:  and  (5)  to  draft 
rules  uath  less  restrictive  conditions  for 
determining  a  person's  status  as  an 
affected  person  (standing),  and  to 
eliminate  the  need  to  seek  a  contested 
case  hearing  to  obtain  a  judicial  review 
of  the  permitting  decision. 

EPA  accepted  the  above  proposal 
subject  to  the  following:  (1)  That  the 
State  Supreme  Court  never  articulate  a 
more  restrictive  test  for  standing  than 
that  allowed  under  federal  statutes;  (2) 
that  TNRCC  had  the  statutory-  authority 
to  implement  these  agreements  and 
fully  institute  the  notice  and  conunent 
process  proposed:  and  (3)  that  there  be 
timely  adoption  of  regulations  necessan,' 
to  implement  the  agreements  These 
agreements  resolved  concerns  regarding 
the  need  for:  (1)  Written  responses  to 
comments  on  permitting  actions;  (2) 
public  notice  and  opportunity  to 
comment  on  proposed  settlements  of 
administrative  enforcement  actions;  (3) 
notice  of  right  to  request  a  public 
hearing  (meeting)  on  UIC  permit 
applications;  (4)  permissive  intervention 
in  administrative  enforcement  actions; 
and  (5)  standing  to  participate  as  a 
commenter  in  permitting  actions  and  in 
subsequent  judicial  proceedings. 

The  proposed  revisions  to  implement 
the  regulaton,'  changes  called  for  in  the 
agreement  were  published  in  the  August 
8.  1997.  edition  of  the  Texas  Register. 
The  regulatory-  actions  included 
adoption  of  rule  changes  in  30  TAC, 
Chapter  55,  subchapter  B,  section  52.25, 
repeal  of  30  TAC,  section  305.106  to 
avoid  duplication  of  the  new  rules,  and 
adoption  of  new  rules  at  30  TAC, 
Chapter  80,  subchapters  C  and  F. 


sections  80.105-80.257.  These  changes 
were  published  in  the  Texas  Register  on 
November  21 .  1997.  effective  December 
1,  1997. 

Response  to  Comments  and  More  Open 
Public  Meetings 

The  new  rules  in  30  TAC,  Chapter  55, 
subchapter  B,  section  55.25(b)  provided 
the  specific  provisions  agreed  to  in 
EPA's  letter  of  June  19.  1997.  The 
amendment  to  30  TAC,  section  55.25(b). 
provides  procedures  for  content  and 
timing  of  Commission  responses,  and 
authorizes  the  Executive  Director  to  call 
and  conduct  public  meetings  and 
provides  requirements  governing  those 
meetings.  These  public  meetings,  open 
to  all,  provide  an  opportunity  for  public 
input  into  proposed  UIC  permits 
equivalent  to  the  public  meetings 
requested  and  held  under  40  CFR  Part 
124. 

Expanded  Consideration  of  Comments 

Under  federal  regulations  found  at  40 
CFR  124.12(c),  any  person  may  submit 
oral  or  WTitten  statements  or  data 
concerning  a  draft  permit  and  40  CFR 
124.17  requires  a  response  to  all 
significant  public  comments  at  the  time 
of  final  permit  action.  This  level  of 
participation  is  much  less  formal  or 
restrictive  than  that  reserved  for  a 
formal  hearing  process.  The  amendment 
at  30  TAC,  Chapters  55  and  80. 
addressed  concerns  in  the  petition  that 
public  comments  could  not  be 
considered  within  the  context  of 
contested  case  hearings.  To  ensure 
comments  received  during  the  public 
comment  period  are  duly  considered 
when  a  contested  case  hearing  is  held. 
all  comments  recieved  and  any 
subsequent  response  by  TNRCC  are 
entered  into  the  evidentiary  hearing 
record,  and  may  be  considered  by  the 
Commission  in  its  decision.  In  addition, 
parties  to  the  hearing  are  allowed  to 
enter  any  comments  or  responses 
received  in  the  public  meeting  into  the 
evidentiary  hearing  record  (30  TAC, 
section  80^127). 

Intervention  in  Enforcement  Actions 

TNRCC  finalized  amendments  to  30 
TAC  Chapter  80,  as  proposed  in  the 
Texas  Register  August  8,  1997.  These 
amendments  provided  a  process  to 
ensure  that  all  federally  delegated  and 
approved  programs,  including  the  UIC 
program,  meet  federal  requirements 
preserving  the  rights  of  citizens  to 
inter\'ene  in  enforcement  actions.  40 
CFR  145.13(d)  outlines  the  requirements 
for  an  approved  State  UIC  program  to 
involve  the  public  in  its  enforcement 
proceedings.  In  part,  under  40  CFR 
145.13(d),  a  State  may  either  provide 
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authority  to  allow  any  citizen  having  an 
interest  in  the  action  (i.e.,  standing)  to 
intervene,  or  provide  assurance  that  the 
agency  will  investigate  and  provide 
WTitten  responses  to  all  citizen 
complaints  provided  to  the  agency 
through  procedures  set  by  the  agency  for 
collecting  such  information.  The 
Petitioners  alleged  the  States  narrower 
view  on  standing  prohibited  more 
citizens  from  achieving  inten-ener  status 
in  comparison  to  the  federal  UIC 
program.  An  amendment  to  30  TAC, 
section  80.105.  provides  that  a 
preliminary-  hearing  is  required  for  an 
enforcement  action  under  any  federally 
authorized  program.  A  citizen's  right  to 
intenene  in  a  proposed  enforcement 
action  was  broadened  under  30  TAC. 
section  80.109.  which  expanded  the 
scope  of  potential  parties  to  contested 
cases.  The  term  "party"  to  enforcement 
actions  was  expanded  to  include  any 
party  granted  permissive  inter\^ention 
by  the  administrative  law  judge  (ALJ). 
Further,  the  ALJ  will  not  oppose 
intervention  by  parties  having  a 
justiciable  interest  w-here  intervention 
would  not  present  a  risk  of  delay  or 
prejudice  to  the  original  parties.  These 
amendments  to  30  TAC.  section  80 
implemented  the  regulatory  changes 
required  bv  EPA's  agreement  dated  June 
19.  1997. 

Opportunities  for  Judicial  Review  of 
Permit  Decisions 

The  petition  asserted  that  the  State 
UIC  program  must  allow  for  judicial 
review  of  permit  decisions.  Further,  the 
petition  alleged  that  the  State  UIC 
program  must  allow  for  a  measirre  of 
judicial  review  of  permit  decisions 
equivalent  to  that  afforded  persons 
appealing  a  permit  decision  by  a  federal 
UIC  program.  40  CFR  124.19  allows  any 
person  who  filed  comments  on  the  draft 
permit  or  participated  in  a  public 
hearing  on  the  matter,  to  seek  review  of 
the  permit  decision  by  the 
Environmental  Appeals  Board. 
Thereafter,  parties  can  seek  judicial 
review-  under  section  1448  of  the 
SDWA.  The  petition  contends,  because 
of  the  narrower  interpretation  of 
standing  by  the  State,  fewer  citizens 
could  seek  judicial  review  of  a  TNRCC 
UIC  permit  decision  than  could  under  a 
federal  UIC  program. 

The  Petition  alleged  that  the 
opportunity  for  a  citizen  to  appeal  for 
judicial  review-  of  a  TNRCC  UIC  permit 
decision  was  inadequate.  Section 
1448(a)(2)  of  the  SDWA  provides  that  a 
petition  for  judicial  review  of  any  action 
taken  by  the  Administrator  under  the 
Act  (other  than  actions  pertaining  to 
establishment  of  MCLs  or  MCLGs)  may 
be  filed  within  the  circuit  in  which  the 


petitioner  resides  or  transacts  business. 
The  relevant  federai.UIC  regulation 
referencing  judicial  review  is  at  40  CFR 
124.19(e).  Overall.  40  CFR  Part  124 
identifies  conditions  for  judicial  review 
and  various  scenarios  wherein  final 
agency  action  occurs  on  a  permit 
decision. 

TNRCC  affords  the  right  to  seek 
judicial  review  of  any  permit  decision  at 
section  5.351  of  the  Texas  Water  Code 
In  addition,  the  general  public's  ability 
to  seek  judicial  review  of  a  permit 
decision  was  enhanced  and  broadened 
through  the  rule  amendments  at  30 
TAC.  section  55.  These  amendments 
expand  the  TNRCC's  response  to  public 
comments  and  provide  a  greater 
opportunity  for  public  comments 
through  public  meetings  and/ or 
preliminary  hearings  and  comments 
considered  at  a  contested  case  hearing. 
Further,  30  TAC,  section  55.25(b)(3) 
provides  the  procedural  prerequisites 
enabling  a  commenter  to  preserve  and 
exercise  the  right  to  seek  judicial 
review. 

Changes  to  the  Texas  UIC  Program 

The  petition  alleged  that  numerous 
statutory  and  regulatory  changes  to  the 
UIC  program  occurred  since  the 
program  was  approved  in  1982,  and 
TNRCC  did  not  provide  appropriate 
notice  to  EPA  of  these  changes,  or  afford 
EPA  the  opportunitv  to  comment  on  the 
changes.  Under  40  CFR  145  32(a).  an 
approved  State  UIC  program  is  required 
to  "keep  EPA  fully  informed  of  any 
proposed  modifications  to  its  basic 
statutory  or  regulatory  authority.  As 
forms,  procedures,  or  priorities". 

On  August  14.  1998.  TNRCC 
submitted  one  original  and  two  certified 
copies  of  its  UIC  revision  package.  To 
review  the  revision  package,  EPA  set  up 
a  review  team  comprised  of  personnel 
specialized  in  UIC  program  activites, 
enforcement  activities,  and  legal 
requirements.  Additional  copies  were 
created  and  distributed  to  the  review 
team  to  determine  completeness  The 
initial  package  contained  a  summary,  a 
program  description.  Attorney  General's 
(AG)  Statement,  Memorandum  of 
Agreement  (MOA),  a  listing  of  all 
applicable  regulations  and  State 
Statutes,  and  numerous  other 
appendices,  including  forms,  shell 
permits,  shell  notices,  and  guidance 
documents  utilized  to  implement  the 
program. 

Over  the  course  of  review.  EPA 
received  comments  on  the  submission 
from  the  Petitioners,  including 
numerous  additional  issues  consisting 
of  past  and  present  program  and 
legislative  activities.  These  issues  were 
also  included  in  EPA's  review.  In  a 


February  14,  1999  letter,  EPA  provided 
TNRCC  with  its  first  formal  response  to 
the  submission.  It  contained  the  EPA 
review  team's  findings  resulting  from  a 
comparison  of  the  submission  to 
required  elements  for  approvable  UIC 
programs  found  at  40  CFR  Part  145.  The 
letter  summarized  the  review  team's 
findings  and  included  requests  for 
revisions  and/or  clarifications  to  several 
elements,  including  the  MOA.  AG 
Statement,  and  Program  Description,  as 
well  as  a  clarification  to  the  TT^'RCC/ 
Railroad  Commission  of  Texas 
Memorandum  of  Understanding  (MOU). 
On  March  23.  1999.  TN'RCC  submitted 
its  initial  revision  supplement  in 
response  to  EPA's  comments.  Ongoing 
negotiations  with  the  Petitioners  and 
additional  review  by  EPA  resulted  in  a 
second  set  of  comments  sent  to  TNRCC 
on  July  22,  1999.  On  November  30. 
1999.  TNRCC  provided  a  second 
supplement  to  the  revision  submission 
as  a  combined  response  to  the  ongoing 
negotiations  and  EPA's  findings  The 
second  supplement  included  updates 
and/or  corrections  to  TNRCC's 
organizational  charts  and  program 
staffing,  a  revised  Program  Description, 
a  Quality  Management  Plan,  an  aquifer 
exemption  listing,  new  public 
notification  requirements  under  HB801, 
and  clarifications  to  TN'RCC's  penalty 
assessment  policy. 

Settlement  Agreement 

In  some  cases,  issues  raised  by  the 

Petitioners  extended  into  details  of  UIC 
program  implementation  For  those 
issues,  a  negotiated  agreement  was 
reached.  This  settlement  agreement, 
signed  between  the  Petitioners  and  EPA 
in  August  and  September  2000 
respectively,  is  part  of  the 
administrative  docket  available  for 
review  at  EPA  Region  6  In  exchange  for 
additional  reporting  by  TN'RCC  and 
oversight  by  EPA.  the  Petitioners 
w-ithdrew  their  petition  for  withdrawal 
of  program  authorization  and  agreed  not 
to  contest  this  program  revision  EPA 
believes  that  there  are  no  unresolved 
issues  raised  during  the  submission  and 
review  process  that  warrant  disapproval 
of  this  program  revision  application 

III.  Related  Action  With  the  Railroad 
Commission  of  Texas 

In  1982.  under  the  authontv  of  section 
1422  of  the  SDWA.  the  US  EPA 
Administrator  approved  Texas'  UIC 
program  governing  Class  I.  Ill,  IV  and  V 
injection  wells  except  those  w-ells 
located  on  Indian  lands  This  approval 
conveyed  primary  enforcement 
responsibility,  "primacy,"  to  the  State. 
That  portion  of  the  program 
administered  by  the  Texas  Department 
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of  Water  Resources  (TDVVR). 
predecessor  to  the  TNRCC.  included 

Class  III  brine  mining  wells. 

However,  in  1985.  the  Texas 
leoisiature  transferred  the  regulation  of 
Class  111  brine  mining  wells  from  the 
TDWR  to  the  Railroad  Commission  of 
Texas  (RRC)   The  transfer  of  authont\- 
over  Class  III  brine  mining  wells  is  not 
reflected  in  the  existing  description  of 
the  Texas  I'lC  program  within  40  CFR 
part  147,  subpart  SS.  The  TNRCC  UIC 
program  revision  submitted  for  final 


approval,  along  with  a  RRC  UIC 
program  revision  submitted  in  May 
1999  (which  is  also  proposed  for 
approval  elsewhere  in  today's  Federal 
Register),  accurately  reflects  that 
transfer  of  authority  within  the  State's 
UIC  program  approved  under  section 
1422.        j 

IV.  Revision  Package  Program  Elements 

Ail  elements  of  the  TNRCCs 
comprehensive  program  revision 
application  are  contained  within  a  set  of 


three-ring  binders  that  include  the 

initial  submission  in  August  1998  (3 
volume  set),  a  supplement  submitted  in 
March  of  1999  (1  volume  set),  and  by  a 
second  supplement  (1  volume  set) 
submitted  in  November  of  1999  Below 
is  a  table  of  contents  developed  to  assist 
the  reader  in  identifying  each  element 
within  the  application  and  all  relevant 
amendments  that  together,  comprise  the 
final  version  of  the  application  EPA 
proposes  to  approve. 


August  14   1998  revision 
application 


March  23,  1999  revision 
supplement 


November  30   1999  revision 
supplement 
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ment 

Appendix  21  Public  Participation — Production 
Area  Auttionzations  (PAAs). 


The  original  re\  ision  and 
supplements.  c:onsisting  of  five  (3  ring! 
binders,  have  been  kept  in  original 
condition  as  submitted  by  the  TNRCC 
for  those  who  may  wish  to  view  all 
documentation  as  submitted. 


V.  Administrative  Requirements 

A  Executive  Order  12866:  Regulator, 
Planning  and  Review 

Under  Executive  Order  12866,  (58  PR 
51735,  October  4,  1993)  the  Agency 


Volume  I  of  I 
Cover  Letter  Table  of  Contents/EPA  Review 
Summary/Octot>er  1  1999  letter  from  Jim 
Phillips,  TNRCC  to  Larry  Starlield  EPA  Re- 
gion 6  on  proposed  understanding  t>etween 
EPA.  EDF.  and  TNRCC, 

Revised  Program  Description 


Revised  Appendix  2. 
Revised  Appendix  3. 


Revised  Appendix  17. 


Appendix    22    TNRCC    Quality    Management 

Plan 
Appendix  23  Additional  Information  on  Public 

Participation 
Appendix  24  TNRCC  Confidentiality  Policy 
Appendix  25  UIC  PermitsPAAs 


must  determine  whether  the  regulatory 
action  is  "significant  "  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order, 
The  Order  defines  "significant 
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regulatorv'  action'"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv.  or 
State,  local,  or  tribal  governments  or 
communities, 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agenc%'; 

;3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  this  rule 
is  not  a  '"significant  regulator)'  action" 
under  the  terms  of  Executive  Order 
12S66  and  is  therefore  not  subject  to 
0MB  review. 

B.  Executive  Order  13045:  Children's 

Health  Protection. 

Executive  Order  13045:    Protection  of 

Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  PR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  'economicalh' 
significant  "  as  defined  under  E  O. 
12865. and  (2) concerns  an 
environmental  health  or  safetv  risk  that 
EP.A  has  reason  to  belie\e  mav  have  a 
disproportitmate  effect  on  children.  If 
the  regulator.-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safetv  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiallv  effective 
and  reasonabh'  feasible  alternatives 
considered  by  the  .^gencv 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  and  because  L'lC  programs 
afford  protection  by  isolating  wastes 
underground,  reducing  the  risk  of 
exposure  to  all  age  groups  equalh 
Therefore.  EP.A,  does  not  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

The  public  is  invited  to  submit  or 
identif\-  peer-reviewed  studies  and  data. 
of  which  the  agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  injected  wastes, 

C.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new- 
information  collection  burden  EPA  has 
determined  that  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 


does  not  apply  to  this  proposed  rule 
since  limited  information.collection  or 
record-keeping  would  be  involved  The 
proposed  rule  would  merely  update  the 
incorporation  by  reference  material  for 
which  anv  information  collection  or 
record-keeping  requirements  have 
already  been  approved  by  0MB 

D.  Regulator-  Flexibility  Act  tRFAl,  as 
Amended  by  the  Small  Business 
Regulator-  Enforcement  Fairness  Act  of 
1996  ISBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  applies  to  rules  subject  to 
notice-and-comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  (APA)  or  any  other 
statute  How-ever.  under  section  605(b) 
of  the  RFA.  if  EPA  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA  is  not  required  to  prepare 
a  regulatory  flexibility  analysis.  This 
rule  merely  proposes  Federal  approval 
of  regulations  already  adopted  and 
implemented  by  the  State  of  Texas 
ensuring  the  protection  of  underground 
sources  of  drinking  water  This 
proposed  approval  onl\  seeks  to  re\  ise 
the  existing  federally  appro\ed  Texas 
UIC  program,  described  at  40  CFR 
147.2200.  to  reflect  current  statutor\-, 
regulatory,  and  other  key  programmatic 
elements  of  the  program  Therefore 
Federal  approval  of  these  revisions, 
would  not  result  in  additional 
regulator^'  burden  to  or  directlv  impact 
small  businesses  in  Texas  Pursuant  to 
section  605(b)  of  the  Regulalorv 
Flexibility  Act.  5  U.S.C,  605(b),  the 
.-administrator,  through  her  duly 
delegated  representative,  the  Regional 
.Administrator,  certifies  that  this  rule,  if 
approved,  will  not  have  a  significant 
economic  impact  on  small  entities  in 
Texas, 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
""Federalism"  (64  FR  43255.  August  10. 
1999:.  requires  EPA  to  de\elop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator)-  policies  that  have  federalism 
implications,"   'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  ha\-e  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
\'arious  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  This  rule,  if 
finalized,  will  not  have  substantial 
direct  effects  on  the  State,  on  the 
relationship  between  the  national 


government  and  the  State,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  merely 
proposes  Federal  approval  of 
regulations  already  adopted  and 
implemented  by  the  State  of  Texas 
ensuring  the  protection  of  underground 
sources  of  drinking  water.  This 
proposed  approval  only  seeks  to  revise 
the  existing  federally  approved  Texas 
UIC  program,  described  at  40  CFR 
147.2200,  to  reflect  current  statutory. 
regulatory,  and  other  key  programmatic 
elements  of  the  program.  Therefore  this 
action  will  not  effect  the  existing 
relationship  between  the  national 
government  and  the  State,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus.  Executive 
Order  13132  does  not  apply  to  this  rule. 
In  the  spirit  of  Executive  Order  13132. 
and  consistent  w  ith  EPA  policy  to 
promote  communications  between  EP.A 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator.-  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector  Under  section  202  of  the  UMR.A, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
rt'sult  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  .sector,  of  SlOO  million 
or  more  in  an\  one  vear  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EP.'\  to 
identify  and  consider  a  reasonable 
number  of  regulator.-  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law   Moreover,  section  205 
allows  EP.A  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  wh\'  that  alternative 
was  not  adopted   Before  EP.-\  establishes 
any  regulator\'  requirements  that  may 
significanth  or  uniquely  affect  small 
go\ernments.  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR.^  a  small 
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Sovernmenf  agency  plan.  The  plan  must 
provide  for  notih'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory-  requirements. 

Todays  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  the  rule  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  governments  or  the  private 
sector 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub.  L.  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  .so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical  Voluntary 
consensus  standards  are  technical 
standards  [eg  .  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntar>'  consensus  standards 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntan,-  consensus  standards 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation, 

H  Executive  Order  12898 
Environmental  lustice 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  February  16.  1694).  EPA 
has  considered  environmental  justice 
related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 
Today's  proposal  provides  equal  public 
health  protection  to  communities 
irrespective  of  their  socioeconomic 
condition  and  demographic  make-up. 


/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175 
The  UIC  program  for  Indian  Lands  is 
separate  from  the  State  of  Texas  UIC 
program  proposed  for  revision  here  The 
UIC  program  for  Indian  lands  in  Texas 
is  administered  by  EPA  and  can  be 
found  at  40  CFR  147  2205  under  the 
Code  of  Federal  Regulations.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule. 

/  Executive  Order  13211  (Energy 
Effects! 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  'Action 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866 

List  of  Subjects  in  40  CFR  Part  147 

Environmental  protection,  Indian 
lands,  Reporting  and  recordkeeping 
requirements,  Water  supply 

Dated:  October  23.  2001. 
Gregg  Cooke, 
Regional  Administrator.  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  300h;  and  42  U.S.C. 
6901  et  sec/. 

Subpart  SS — Texas 

2.  Section  147.2200  is  revised  to  read 
as  follows: 

§147.2200    State-administered  program- 
Class  I,  III.  IV,  and  V  wells. 

The  UIC  program  for  Class  I,  III,  IV, 
and  V  wells  in  the  State  of  Texas,  except 
for  those  wells  on  Indian  lands,  is  the 
State-administered  program  approved 
by  EPA  pursuant  to  section  1422  of  the 
SDWA.  Notice  of  this  approval  was 
published  on  lanuary  6.  1982  and 
effective  February  7.  1982,  A  revision, 
by  application  of  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC).  to  the  program  was  approved 
pursuant  to  the  requirements  at  §  145,32 
on  (signature  date  of  final  rule].  That 
portion  of  the  State  of  Texas 
underground  injection  control  program, 
approved  under  section  1422  of  the 
SDWA.  and  administered  by  the 
TNRCC.  consists  of  the  following 
elements: 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in  this 
paragraph  (a)  are  hereby  incorporated  by 
reference  and  made  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  Texas,  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  [date  of  FR  Director's 
approval], 

(1)  Title  30  of  the  Texas 
Administrative  Code  sections  281,5, 
281,11,  281.21,  Chapter(s)  305,  331,  and 
335  subchapters  A  and  C, 

(2)  Vernon's  Texas  Codes  Annotated, 
Water  Code,  Chapter  27  (The  Injection 
Well  Act). 

(b)  Other  laws.  The  following  statutes 
and  regulations,  although  not 
incorporated  by  reference  except  for 
select  sections  identified  in  paragraph 
(a)  of  this  section,  are  also  part  of  the 
approved  State-administered  UIC 
program. 

(1)  Title  30  of  the  Texas 
Administrative  Code  Chapters  39,  50, 
55,  80,  and  281, 

(2)  Vernon's  Texas  Codes  Aimotated, 
Water  Code,  Chapters  5,  7,  26,  and  32, 
Health  and  Safety  Code  section  361, 
Government  Code  (ORA)  Chapter  552 
and  Government  Code  (APA)  Chapter 
2001. 

(c)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  V]  and  the  Texas  Natural 
Resource  Conservation  Commission, 
revised  March  23,  1999.  and  signed  by 
the  EPA  Regional  Administrator  on 
October  23,  2001. 
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(d)  Statement  of  legal  authority. 
"State  of  Texas  Office  of  Attorney 
General  Statement  for  Class  I,  III,  FV. 
and  V  Underground  Injections  Wells' 
signed  by  the  Attorney  General  of  Texas. 
June  30.1998. 

(e)  Program  Description.  The  Program 
Description  and  all  final  elements  of  the 
revised  application. 

(f)  Other  Wells.  Certain  Class  V  and 
Class  III  wells  are  regulated  under  the 
UIC  program  of  the  Railroad 
Commission  of  Texas  approved  on  April 
23,  1982  and  revised  [date  of 
Administrator's  approval  of  the  RRC's 
Class  III  Brine  mining  program].  This 
authority  is  cited  in  147.2201. 

[FR  Doc,  01-27835  Filed  11-7-01;  8:45  am) 

BILLING  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 

[FRL-7098-3] 

Proposed  Revision  to  That  Portion  of 
ttie  Approved  Texas  Underground 
Injection  Control  (UIC)  Program 
Administered  by  tt>e  Railroad 
Commission  of  Texas  (RRC) 

AGENCY:  Environmental  Protection 

.\gency  (EPA), 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  EPA  received  an  application 
to  revise  portions  of  Texas'  approved 
Underground  Injection  Control  (UIC) 
program  for  Class  III  brine  mining 
injection  wells.  After  careful  review  of 
the  application.  EPA  determined  the 
revision  to  the  RRC  UIC  program 
warrants  approval  Further,  the  relevant 
UIC  regulation  at  40  CFR  145, 32(b)(2) 
requires  that  whenever  EPA  determines 
the  proposed  program  revision  is 
substantial.  EPA  shall  publish  its 
decision  in  the  Federal  Register  and  in 
enough  large  newspapers  to  achieve 
statewide  coverage  to  allow  the 
opportunity  for  the  public  to  comment 
for  at  least  30  days.  By  this  notification, 
EPA  advises  the  public  of  the  nature  of 
the  proposed  action,  time-frame  during 
which  public  comment  will  be  taken, 
and  the  address  where  comments 
should  be  forwarded.  The  regulation 
provides  an  opportunity  for  the  public 
to  request  a  hearing.  Such  a  hearing 
shall  be  held  if  there  is  significant 
public  interest  based  on  requests 
received.  As  such,  this  action  advises 
the  public  of  the  hearing  request  process 
and  opportunity  to  request  a  hearing. 

The  application  to  revise  portions  of 
the  State's  UIC  program,  and  public 
comments  received  in  response  to  this 


document  will  provide  EPA  with  the 
essential  information  necessary  to 
approve,  disapprove,  or  approve  in  part, 
the  proposed  revision  submitted  under 
Section  1422  of  the  Safe  Drinking  Water 
Act  (SDWAl,  This  action  is  being  taken 
to  ensure  that  the  proposed  revisions  of 
the  Texas  UIC  program  which  describe 
the  statutes  and  regulations  governing 
underground  injection  are  incorporated 
by  reference  into  the  Code  of  Federal 
Regulations, 

DATES:  EPA  will  accept  public 
comments  and  requests  for  hearing  on 
the  proposed  revision  to  the  approved 
RRC  UIC  program  from  November  8, 
2001  until  the  close  of  the  business  day 
of  December  10.  2001, 

ADDRESSES:  Written  public  comments 
should  be  sent  to  the  Environmental 
Protection  Agency.  Ground  Water/UIC 
Section  {6WQ-SG).  1445  Ross  Avenue. 
Dallas.  Texas,  75202.  or  electronically  to 
leissner.rayeiepa.gov.  Please  include 
your  name,  address,  and  optionally, 
your  affiliation  with  any  public  or 
private  organization.  Paper  copies  of  the 
revision  application,  related 
correspondence,  and  documents  are 
available  for  examination  and 
duplication  (for  a  nominal  fee)  betw^een 
the  hours  of  8:00  a,m  and  4:30  p,m 
Monday  through  Friday  at  the  EPA 
offices  in  Dallas 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information  Ray  Leissner, 
Ground  Water/UIC  Section  (6WQ-SG), 
Environmental  Protection  Agency. 
Region  6.  (214)665-"18.-! 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

Section  1421  of  the  SDWA  requires 

the  Administrator  to  promulgate 
minimum  requirements  for  effective 
State  programs  to  prevent  underground 
injection  activities  which  endanger 
underground  sources  of  drinking  water 
(USDWs),  Section  1422  of  the  SDWA 
allows  states  to  apply  to  the  EPA 
Administrator  for  authorization  of 
primary  enforcement  and  permitting 
authority  (primacy)  over  injection  wells 
within  the  State,  Section  1422(b)(1)(A) 
provides  that  States  shall  submit  to  the 
.\dministrator  an  application  which 
contains  a  showing  satisfactory'  to  the 
Administrator  that  the  State  has  adopted 
and  will  implement  an  underground 
injection  control  program  which  meets 
the  requirements  of  regulations  in  effect 
under  Section  300h  of  the  SDWA.  and 
will  keep  such  records  and  make  such 
reports  with  respect  to  its  activities 
under  its  underground  injection  control 
program  as  the  Administrator  may 
require  by  regulation.  Section 
1422(b)(l)(B)(2)  requires,  after 


reasonable  opportunity  for  public 
comment,  the  Administrator  to,  by  rule, 
approve,  disapprove,  or  approve  in  part, 
the  State  UIC  program. 

EPA's  approval  for  primacy  for  the 
State  of  Texas  for  underground  injection 
into  Class  I.  III.  IV.  and  V  wells  was 
published  on  January  6,  1982  (47  FR 
618),  and  became  effective  February  7, 
1982,  Elements  of  the  State's  primacy 
application,  submitted  through  the 
Texas  Department  of  Water  Resources 
(TDW^R).  a  predecessor  to  the  Texas 
Natural  Resource  Conservation 
Commission  (TN'RCC).  were  approved 
and  published  in  Title  40  of  the  Code  of 
Federal  Regulations.  40  CFR  147,2200, 
Since  that  time,  authority  has  been 
passed  through  to  succeeding  agencies. 
The  TDWR  became  the  Texas  Water 
Commission  (TWC)  which  was 
reorganized  in  1993  into  the  TNRCC,  the 
agency  currently  charged  w  ith 
administering  the  UIC  program  for  Class 
I.  III.  IV.  and  V  wells. 

In  addition  to  the  TDWR  receiving 
approval  to  administer  the  UIC  program 
for  Class  1,  III.  FV  and  V  injection  wells, 
the  RRC  received  approval  to  administer 
the  UIC  program  for  energy  related 
injection  activities  in  the  State,  effective 
May  23.  1982  These  wells  include  Class 

II  injection  wells  related  to  oil  and  gas 
exploration  and  production,  and  Class  V 
geothermal  wells  In  1985  the  69th 
Texas  Legislature  enacted  legislation 
that  transferred  jurisdiction  over  Class 

III  brine  mining  wells  from  the  TNRCC's 
immediate  predecessor,  the  TWC.  to  the 
RRC. 

Section  1422  of  the  SDWA  and 
regulations  at  40  CFR  145,32  allow  for 
revision  of  approved  State  UIC  programs 
when  State  statutory  or  regulatory' 
authority  is  modified  or  supplemented. 
In  accordance  with  those  requirements, 
the  RRC  submitted  an  application  to 
EPA  for  approval  of  that  portion  of  the 
RRC's  L'lC  program  governing  Class  III 
brine  mining  wells.  Other  Class  III 
injection  wells  remain  regulated  bv  the 
TNRCC 

n.  Actions  Related  to  This  Rulemaking 

The  RRC  revision  application  for 
Class  III  brine  mining  injection  wells 
was  submitted  for  approval  in  its  final 
form  in  May  1999.  Prior  to  that 
submission,  the  RRC  submitted  key 
elements  of  a  draft  revision  application 
to  Region  6  for  evaluation,  EPA  utilized 
the  same  review  team  used  to  evaluate 
the  TNRCC's  UIC  program  revision 
application  also  proposed  for  approval 
elsewhere  in  this  volume.  The  team, 
consisting  of  EP.^  staff  from  the  Region 
and  EPA  Headquarters,  reviewed  the 
draft  application  and  found  nine  issues 
of  concern  In  April  of  1997  EPA  and 
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RKC  represenfati\es  met  to  seek 
resolution  of  these  issues.  The  issues 
that  uere  raised  during  the  evaluation 
period  and  their  resolutions  are 
discussed  helovv. 

(A)  Protection  Standard 

To  be  approved  under  Section  1422  a 
State  must,  among  other  things,  show 
that  it  will  implement  an  underground 
injection  ( ontrol  program  which  meets 
the  requirements  of  the  federal 
regulations  in  effect  under  SDWA 
Section  1421    Specifically,  all  State 
programs  approved  under  Section  1422 
must  meet  the  requirements  of  40  CFR 
Part  145  and  must  have  legal  authority 
to  implement  each  of  the  provisions 
identified  in  Section  145.11.  States  need 
not  implement  provisions  identical  to 
the  provisions  listed  in  Section  145.11. 
but  thev  must  implement  provisions 
that  are  at  least  as  stringent. 

Underground  sources  of  drinking 
water  (L'SDW)  are  protected  under  the 
riC  program  and  are  defined  in  40  C'FR 
144  .1  That  definition  includes  a  clearly 
defined  threshold  of  10.000  milligrams 
per  litre  (mg/1)  total  dissolved  solids 
(TDS),  Aquifers  containing  water  which 
supplies  a  public  water  supply  (PVVS)  or 
contains  a  sufficient  quantity  to  supply 
a  PVVS  with  a  TDS  content  less  than 
lO.nno  mgd  are  USDWs  and  are 
protected  from  endangerment  by  the 
SDWA  and  EPA  regulations. 

The  RRC  uses  the  term  "fresh  water" 
as  an  equivalent  regulator^'  protection 
standard  in  their  UIC  program.  The 
RRC.s  definition  of  the  term  "fresh 
water"  does  not  include  a  specific  water 
quality  threshold  standard  expressed  in 
terms  of  TDS.  Concern  was  raised  b\' 
EPA  o\er  the  potential  to  interpret  the 
definition  of  "fresh  water"  to  exclude 
USDWs  This  primary  issue  formed  the 
basis  for  other  concerns,  raised  bv  P-PA 
includini;  fluid  migration  and  plugging 
and  abandonment  standards. 

The  RRC,  asserts  that  its  definition  of 
fitesh  water  is  broader  in  scope  than 
EPA's  definition  of  USDW  and  includes 
USDWs  A(  cordinglv.  the  RRC  provided 
a  supplement  to  the  Attornev  General's 
Statement,  signed  June  2.  1998.  stating 
the  term  "fresh  water"  as  defined  by  the 
TNRCC  sut)sumes  the  SDWA  term 
underground  sources  of  drinking 
water"  as  defined  by  EPA.  EPA 
re(}uested  additional  written  assurance 
on  the  matter  and  received  a  letter  from 
Steven  I.  Seni.  Ph.D..  Deputv  Director 
for  I'ndergrnund  Hvdrocarbon  Storage 
,ind  Brine  Mining,  dated  October  28. 
I'lMH.  ^uffl(  H-nt  to  conclude  the  RRC's 
definition  of  fresh  water  includes 
L'SDWs  as  defined  by  the  TNRCC  at 
Title  30  of  the  Texas  Administrative 
Ciode  Section  331.2.  TXRCXis  definition 


includes  a  clearlv  defined  threshold  of 
10,000  TDS,  as  found  in  the  federal 
definition  for  USDWs  at  40  CFR  144.3, 

(Bi  Fluid  Migration 

Section  144.12  (a)  states  no  owner  or 
operator  shall  construct,  operate, 
maintain,  convert,  plug,  abandon,  or 
conduct  any  other  injection  activity  that 
allows  the  movement  of  fluid  containing 
any  contaminant  into  USDWs,  if  the 
presence  of  that  contaminant  may  cause 
a  violation  of  any  primary  drinking 
water  regulation  under  40  CFR  Part  142 
or  may  otherwise  adversely  affect  the 
health  of  persons.  The  RRC's  equivalent 
rule.  Rule  81,  prohibits  injected  fluid 
from  migrating  out  of  the  injection  zone. 
Both  the  State  and  Federal  UIC 
programs  have  well  construction 
standards  that  require  casing  and 
cement  placement  related  to  the 
presence  of  water-bearing  aquifers  that 
are  protected  under  the  regulations. 
Uncertainty  was  expressed  by  EPA  that 
the  RRf'  r»>gulations  on  well  casing 
construction  were  designed  on  the  basis 
of  preventing  fluid  migration  into  fresh 
water.  At  that  time,  given  the  existing 
disjunct  in  associating  the  terms  "fresh 
water"  and  USDW,  it  was  unclear  to 
EPA  that  there  existed  a  regulatory 
prohibition  against  fluid  migration 
along  the  outside  of  the  casing  into  a 
USDW.  In  response,  the  RRC  provided 
further  explanation  of  Commission  rules 
regarding  construction  and  mechanical 
testing  requirements.  This,  coupled  with 
the  actions  taken  to  relate  the  term 
"fresh  water  "  to  USDWs,  were  deemed 
by  EPA  to  be  sufficient  to  address  this 
issue,       I 

(C]  Plug^ng  and  Abandonment 

Federal  plugging  requirements  for 
Class  III  wells  are  addressed  at  40  CFR 
146.10.  Section  146.10  requires  the 
placement  of  plugs  within  a  well  in 
such  a  manner  as  to  allow  no  movement 
of  fluid  into  or  between  USDWs.  The 
RRC  has  similar  regulatory  standards 
designed  to  protect  fresh  water.  EPA's 
concerns  over  proper  plugging  and 
abandonment  were  addressed  with  the 
resolution  to  the  fresh  water/USDW 
issue  described  earlier,  and  additional 
language  within  the  fune  2.  1998 
Supplement  to  the  Attorney  General's 
Statement,  verifying  the  RRC's  authority 
to  require  a  cement  plug  across  the  ba.se 
ofthe  deepest  USDW. 

ID)  Permit  Application  Requirements 

The  EPA  review  revealed  that  the  RRC 
forms  used  to  collect  data  from 
applicants  for  consideration  by  the 
program  Director  for  purposes  of 
evaluating  an  application  for  a  Class  III 
brine  mining  well  permit  were 


inadequate.  To  resolve  this  issue,  the 
RRC  amended  its  current  permit 
application  form  (H-2)  to  include  all 
appropriate  data  elements. 

(E]  Monitoring,  Compliance  Tracking 
and  Enforcement  Actixities 

EPA's  review  concluded  that  the 
program  description  provided  in  the 
draft  application  was  insufficient  to 
conclude  the  RRC  maintained  an 
appropriate  system  for  monitoring 
injected  fluid  characteristics,  tracking 
compliance  and  initiating  enforcement. 
To  address  all  three  concerns,  the  RRC 
submitted  supplements  to  the  original 
program  description  sufficient  for  EPA 
to  conclude  compliance  and 
enforcement  activities  were  appropriate. 
The  RRC  also  agreed  to  place  a 
condition  within  each  Class  III  brine 
well  permit  to  meet  the  federal 
requirements  for  injected  fluid  analysis, 

ffl  Public  Participation 

EPA's  review  raised  concerns  on 
RRC's  opportunity  for  public  hearings 
and  eligibility  for  participation  in  these 
hearings.  The  RRC  clarified  these  issues 
in  the  final  program  description.  The 
RRC  also  added  a  provision  to  the 
Attorney  General's  Statement  clarifying 
that  the  Commission  cannot  take  a 
position  on  standing  that  is  inconsistent 
with  State  law.  EPA  finds  these 
clarifications  sufficient  to  meet  federal 
standards. 

IGI  References  to  State  Law 

The  EPA  review  team  found 
references  to  State  law  within  the  draft 
application  that  appeared  to  be  out  of 
date  due  to  reorganization  of  the  State's 
statutes.  The  RRC  submitted  the  formal 
application  containing  current 
references. 

III.  Revision  Package  Program  Elements 

All  elements  ofthe  RRC's  Class  III 
brine  mining  injection  well  program 
revision  application  are  contained 
within  a  three-ring  binder  that  combines 
elements  ofthe  original  submission  in 
April  1992  updated  to  the  final 
submission  May  25,  1999.  Major 
elements  include:  The  Program 
Description,  the  original  February  19, 
1992  Attorney  General's  Statement  and 
Supplement  dated  lune  2,  1998,  the 
Memorandum  of  Agreement  between 
EPA  Region  6  and  appendices  which 
include  copies  of  organizational  charts. 
State  Forms,  and  applicable  rules  and 
regulations. 
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rV.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory- 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735.  October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order 
The  Order  defines  "significant 
regulatory  action  "  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significanf'as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  and  because  UIC  programs 
afford  protection  by  isolating  wastes 
underground,  reducing  the  risk  of 
exposure  equally  to  all  age  groups. 
Therefore,  this  action  does  not  present 
a  disproportionate  risk  to  children. 

The  public  is  invited  to  submit  or 
identify'  peer-reviewed  studies  and  data. 


of  which  the  agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  injected  wastes. 

C.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new- 
information  collection  burden.  EPA  has 
determined  that  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq  . 
does  not  apply  to  this  proposed  rule 
since  limited  information  collection  or 
record-keeping  would  be  involved.  The 
proposed  rule  would  merely  update  the 
incorporation  by  reference  material  for 
which  any  information  collection  or 
record-keeping  requirements  have 
already  been  approved  by  OMB. 

D  Regulatory-  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulator,-  Enforcement  Fairness  Act  of 
1996  ISBREFAj.  5  U  SC  601  et  seq. 

The  RFA  applies  to  rules  subject  to 
notice-and-comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  (APA)  or  any  other 
statute.  However,  under  Section  605(b) 
of  the  RFA.  if  EPA  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA  is  not  required  to  prepare 
a  regulatory  flexibility  analysis  This 
rule  merely  proposes  Federal  approval 
of  regulations  already  adopted  and 
implemented  by  the  State  of  Texas 
ensuring  the  protection  of  underground 
sources  of  drinking  water  This 
proposed  approval  only  seeks  to  revise 
the  existing  federally  approved  Texas 
UIC  program,  described  at  40  CFR 
147.2201,  to  reflect  current  statutory, 
regulator*',  and  other  key  programmatic 
elements  ofthe  program.  'Therefore 
Federal  approval  of  these  revisions, 
would  not  result  in  additional 
regulatory  burden  to  or  directly  impact 
small  businesses  in  Texas.  Pursuant  to 
Section  605(b)  of  the  Regulators 
Flexibility  Act.  5  U.S.C.  605(b);  the 
.administrator,  through  her  duly 
delegated  representative,  the  Regional 
Administrator,  certifies  that  this  rule,  if 
approved,  will  not  have  a  significant 
economic  impact  on  small  entities  in 
Texas. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 

meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator>-  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  " 

This  proposed  rule  does  not  have 
federalism  implications.  This  rule,  if 
finalized,  will  not  have  substantial 
direct  effects  on  the  State,  on  the 
relationship  between  the  national 
government  and  the  Slate,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  This  rule  merely 
proposes  Federal  approval  of 
regulations  alreadx  adopted  and 
implemented  by  the  State  of  Texas 
ensuring  the  protection  of  underground 
sources  of  drmkmg  water  This 
proposed  approval  only  seeks  to  revise 
the  existing  federally  approved  Texas 
UIC  program,  described  at  40  CFR 
147.2200.  to  reflect  current  statutory, 
regulator^',  and  other  key  programmatic 
elements  of  the  program  "Therefore  this 
action  will  not  effect  the  existing 
relationship  between  the  national 
government  and  the  State,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials 

F.  Unfunded  Mandates  Reform  Act 

Title  II  ofthe  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.'M.  Public 
Law.  104—4,  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  acrtions  on  State, 
local,  and  tribal  go\ernments  and  the 
private  sector  Under  Section  202  ofthe 
UMR,^.  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  'Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  government>.  in  the  aggregate, 
or  to  the  private  sector,  of  Si 00  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identif\-  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costlv.  most  cost-effective 
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or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  pxplanatinn  wh\  that  dltern.itive 
was  not  ddnpttni    Bcfnre  EPA  estahli.shes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affet:t  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Secticm  2t).3  (if  the  l"MRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  go\ernments 
to  ha\'e  meaninghil  anci  timely  uiput  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advisiUL; 
small  governmtmts  on  cumplianc:*;  with 
the  regulatory  requirements 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
pri\'ate  sector  because  the  rule  imposes 
no  enforceable  dut\'  on  any  State,  local 
or  tribal  governments  or  the  private 
sector. 

G.  National  Technology  Transfer  and 
Advancement  Art 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (   NTTAA").  Pubic  Law  No. 
104-11..^.  Section  12ld)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  \'oluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  pro\  ide  Congress,  through  OMB, 
e.xplanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technif al  standards  Therefore, 
EPA  IS  not  considering  the  use  of  any 
voluntary  consensus  standards. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially-applicable 
M)luntar\'  consensus  standards  and  to 
explain  wh\  sui  h  standards  should  be 
u^e(i  in  this  regulation. 

//  Executive  Order  12898: 
Environmental  justice 

Pursuant  to  Executive  Order  12898 
(59  FR  7629.  February  lb.  1994),  EPA 
has  considered  environmental  justice 
related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 


environniental  and  health  conditions  in 
low-income  and  minority  communities. 
Today's  proposal  provides  equal  public 
health  protection  to  communities 
irrespective  of  their  socioeconomic 
condition  and  demographic  make-up. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.'" 

This  proposed  rule  does  not  have 
tribal  implications.  It  wUl  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
The  UIC  program  for  Indian  Lands  is 
separate  from  the  State  of  Texas  UIC 
program  proposed  for  revision  here.  The 
UIC  program  for  Indian  lands  in  Texas 
is  administered  by  EPA  and  can  be 
found  at  Section  147.2205  under  the 
Code  of  Federal  Regulations.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule. 

/.  Executive  Order  1321 1  (Energy 
EffectsI 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Action 
Concerning  Regulations  that 
Significantlv  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatorv'  action  under  Executive  Order 
12866 

List  of  Subjects  in  40  CFR  Part  147 

Environmental  protection,  Indian 
lands.  Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated   Oi  tober  2.3.  2001. 
(•r«gK  (Jnoke, 
Rational  Administrator.  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 


of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

1.  The  authority  citati(m  for  part  147 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300h:  and  42  U.S.C. 
6901  et  seq. 

Subpart  SS— Texas 

2.  Section  147.2200  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§147.2200    State-administered  program — 
Class  I.  Ill,  IV.  and  V  wells. 


(g)  Requirements  for  Class  III  brine 

mining  wells.  The  LUC  program  for  Class 
III  brine  mining  wells  in  the  State  of 
Texas,  except  for  those  wells  on  Indian 
lands,  is  the  State  program  administered 
by  the  Railroad  Commission  of  Texas 
(RRC)  approved  bv  EPA  pursuant  to 
Section  1422  of  the  SDWA.  Notice  of 
this  approval  was  published  on  [date  of 
publication  of  final  rulel  and  effective 
[effective  date  of  final  rule].  A  revision, 
by  application  of  the  RRC.  to  the 
program  was  approved  pursuant  to  the 
requirements  at  **  145. .32  on  [signature 
date  of  final  rule].  That  portion  of  the 
State  of  Texas  underground  injection 
control  program,  approved  under 
Sef:tion  1422  of  the  SDWA.  and 
administered  by  the  RRC.  consists  of  the 
following  elements: 

(1)  Incorporation  bv  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in  this 
paragraph  (g)  are  hereby  incorporated  by 
referenc:e  and  made  part  of  the 
applic:able  L'K'  program  under  the 
SDWA  for  the  State  of  Texas.  This 
incorporation  by  reference  was 
appro\ed  by  the  Director  of  the  Federal 
Register  on  [date  of  FR  Director's 
approval!. 

(i)  Vernon's  Texas  Codes  Annotated, 
Water  Code.  Chapter  27  (The  Injection 
Well  Act),  and  Chapter  26  Section 
26.131. 

(ii)  Vernon's  Texas  Codes  Annotated, 
Natural  Resources  (lode.  Chapter  91 
Sections  002,  101.  103.  104,  142,  143, 
and  1012, 

(iii)  Title  16  of  the  Texas 
.^dministrative  Code  Part  1  Chapter  3 
Sections  3.77.  Rule  81.  Brine  Mining 
Injection  Wells,  3.1    Rule  1. 
Organization  Report:  Retention  of 
Records;  Notice  requirement.  3.5.  Rule 
5.  Application  to  Drill,  Deepen,  Reenter, 
or  Plug  Back.  3.13  Rule  13.  Casing, 
Cementing,  Drilling,  and  Completion 
Requirements,  and  3.14  Rule  14. 
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Plugging  (Amended  effective  September 
14,  1998). 

(2)  Other  laws.  The  following  statutes 
and  regulations,  although  not 
incorporated  by  reference  except  for 
select  sections  identified  in  paragraph 
(g)  (1)  of  this  section,  are  also  part  of  the 
approved  State-administered  UIC 
program. 

(i)  Vernon's  Texas  Codes  Annotated, 
Natural  Resources  Code,  Chapters  91, 
2001,  and  331.  (ii)  Vernon's  Texas 
Codes  Annotated.  Government  Code 
Title  10  Chapters  2001.  552,  and  311. 

(iii)  General  Rules  of  Practice  and 
Procedure  before  the  Railroad 
Commission  of  Texas. 

(3)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  for  Class  III 
brine  mining  wells  between  EPA  Region 
VI  and  the  Railroad  Commission  of 
Texas  signed  by  the  EP.A  Regional 
Administrator  on  October  23.  2001. 

(4)  Statement  of  legal  authority.  State 
of  Texas  Office  of  Attorney  General's 
Statement  for  Class  III  brine  mining 
injection  wells  signed  by  the  Attorney 
General  of  Texas.  February  2.  1992  and 
the  "Supplement  to  .Attorney  Generals's 
Statement  of  February  19.  1992"  signed 
Iune2,1998 

(5)  Program  Description.  The  Program 
Description  and  all  final  elements  of  the 
revised  application  as  approved  [date  of 
publication  of  final  rule]. 

(FR  Doc.  01-27836  Filed  11-7-01;  8:45  am] 

BILUNG  CODE  6560-5CV-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7088-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 
ICG  Iselin  Railroad  Yard  Site  from  the 
National  Priorities  List  (NPL). 


SUMMARY:  The  United  States 

Envirimmental  Protection  .\gency  (US 
EPA  J  announces  its  intent  to  delete  the 
ICG  Iselin  Railroad  Yard  Site  (site)  from 
the  NPL.  located  in  Jackson.  Tennessee 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
to  part  300  of  the  National  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EP.^ 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  The 


EPA  has  determined  that  the  site  poses 
no  significant  threat  to  public  health  or 
the  environment,  as  defined  by 
CERCLA,  and  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
is  warranted. 

We  are  publishing  this  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  dissenting  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
dissenting  comments  are  received,  no 
further  activity  is  contemplated.  If  EPA 
receives  dissenting  comments,  the  direct 
final  action  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

DATES;  Comments  concerning  this 
action  must  be  received  by  December 
10. 2001 

ADDRESSES:  Comments  may  be  mailed  to 
Robert  West,  Remedial  Project  Manager. 
U.S.  Environmental  Protection  Agency. 
Region  4,  61  Forsyth  Street.  S.W., 
Atlanta,  GA  30303.  Comprehensive 
information  on  this  site  is  available 
through  the  public  docket  which  is 
available  for  viewing  at  the  site 
information  repositories  at  the  following 
locations:  U.S.  EPA  Region  4.  61  Forsyth 
Street.  SW  .  Atlanta.  GA  30303;  and  and 
the  Jackson-Madison  County  Library, 
433  East  Lafayette  Jackson.  TN  38305. 
(901)423-0225. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  West.  Remedial  Project  .Manager. 
U.S.  Environmental  Protection  Agency. 
Region  4.  61  Forsyth  Street.  SW., 
Atlanta,  GA  30303.  (404)  562-8806,  Fax 
(404)  562-8788,  west.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  informal uur  see  the  Direct 
Final  Action  which  is  located  in  the 
Rules  section  of  this  Federal  Register 

Authority:  33  U.S.C.  1321  (c)  (2);  42  U.S.C 
9601-9657:;  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp.;  p.351:  E.G.  12580,  52  FR  2923. 
3  CFR.  1987  Comp  ;  p.  193. 

Dateci:  September  10.  2001 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FRDoc    01-:-832  Filed  11-7-01;  8:4.5  am] 

BILLING  CODE  6560-50-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2489.  MM  Docket  No.  01-308.  RM- 
10308] 

Radio  Broadcasting  Services:  Wickett, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  bv 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  224A  at  Wickett, 
Texas,  as  that  community's  first  local 
FM  service.  The  coordinates  for  Channel 
224A  at  Wickett  are  31-30-18  and  103- 
00-54.  There  is  a  site  restric:tion  7.3 
kilometers  (4.6  miles)  south  of  the 
community.  Since  Wickett  is  located 
within  320  kilometers  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  the  allotment  at  Wickett. 
DATES:  Comments  must  be  filed  on  or 
before  December  17.  2001,  and  replv 
comments  on  or  before  January  2.  2002. 
ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  S.W., 
Washington.  DC.  20554.  In  addition  to 
fiUng  comments  with  the  FCC. 
interested  parties  should  ser\'e  the 
petitioner,  as  follows:  Katherine  Pyeatt, 
6655  Aintree  Circle,  Dallas,  Texas 
75214. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Sv,heuerle.  Ma&b  Meaia 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  ul  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-308.  adopted  October  17.  2001  and 
released  October  26.  2001   The  full  te.xt 
of  this  Commission  decision  is  available 
foi<inspection  and  copying  during 
normal  business  hours  in  the 
Commissions  Reference  Center.  445 
Twelfth  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
11.  445  12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC.  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexinPiataol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one  which  involve  channel  allotments. 
See47CFR  1  1204(h)  forrules 
governing  pernussible  e.v  parte  contact. 

For  infnrnidti(]n  regarding  proper 
filing  procedures  for  comments,  see  4  7 
rPR  1415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  F'ederal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303.  334  and 
336. 

§73.202    [Amended] 

2  Se(  tion  7J.  J02(b),  the  Table  of  FM 
.\llotments  under  Texas,  is  amended  by 
adding  Wickett.  Channel  224A. 

1  "I'.'T.ti  ( .ominuniLalions  Commission. 
|ohn  .\.  Kdi'ousns. 

Chief.  Allocations  Branch  Policy  and  Rules 

Division.  .Mass  Media  Bureau. 

(PR  Doc  01-28074  Filed  11-7-01;  8:45  ami 

BILLING  CODE  6712-01   P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AG75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Chlorogalum 
purpureum,  a  Plant  From  ttie  South 
Coast  Ranges  of  California 

agency:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Proposed  rule. 


summary:  We.  the  U.S.  Fish  and 
Wildlife  Ser\ice  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Kndangered  Species  Act  of  1973,  as 
amended  (Act),  foi-  two  varieties  of 
})urple  amole:  Chlorngalum  purpureum 
\  ar  purpureum  (purple  amole)  and 
(^hlorn'^dlum  purpureum  var.  reductum 
(Camatta  Canyon  amole). 
Appro.ximatelv  8.898  hectares  (21,980 
acres)  of  land  fall  within  the  boundaries 
of  the  proposed  critical  habitat 
designation   Proposed  critical  habitat  is 
liK.ated  in  Monterey  and  San  Luis 
Obispo  counties.  California.  If  this 
proposal  is  made  final.  Federal  agencies 


must  ensure  that  actions  they  fund, 
permit,  or  carry  out  are  not  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  State-  or 
private  actions,  with  no  Federal 
involvement,  would  not  be  affected  by 
this  rulemaking  action. 

We  are  soliciting  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 
DATES:  We  will  accept  comments  until 
lanuary  7,  2002.  Public  hearing  requests 
must  be  received  by  December  24,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road.  Suite  B,  Ventura,  California 
93003. 

2.  You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
fwlchlorogalum@fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

3.  You  may  hand-deliver  comments  to 
our  Ventura  Fish  and  Wildlife  Office. 
U.S.  Fish  and  Wildlife  Service.  2493 
Portola  Road.  Suite  B.  Ventura,  CA 
93003. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  E.  D  Crowell,  Ventura  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service.  2493  Portola  Road.  Suite  B, 
Ventura,  CA  93003  (telephone  805/644- 
1766;  facsimile  80,5/644-3958). 
SUPPLEMENTARY  INFORMATKDN: 

Background 

The  genus  Chlorogalum  is  a  member 
of  Liliaceae  (lily  family).  Chlorogalum 
purpureum  is  endemic  to  clay  soils  that 
occur  in  the  south  coast  ranges  of 
Monterey  and  San  Luis  Obispo  counties. 
Chlorogalum  purpureum  var. 
purpureum  (purple  amole)  occurs  in  the 
Santa  Lucia  Range  of  southern  Monterey 
County  on  lands  managed  by  the  U.S. 
Army  Reserve  (Army  Reserve)  at  Fort 
Hunter  Liggett,  and  in  northern  San  Luis 
Obispo  County  on  lands  managed  by  the 
California  Army  National  Guard  (CANG) 
at  Camp  Roberts.  Chlorogalum 
purpureum  var.  reductum  (Camatta 
Canyon  amole)  occurs  in  one  region  of 
the  La  Panza  Range  of  San  Luis  Obispo 


County  on  both  private  lands,  and 
public  lands  managed  by  the  U.S.  Forest 
Service  on  the  Los  Padres  National 
Forest  (LPNF)  and  California 
Department  of  Transportation  (Caltrans). 
The  two  varieties  of  Chlorogalum  were 
listed  as  threatened  species  on  March 
20.  2000  (65  FR  14878). 

(Chlorogalum  purpureum  is  a  low- 
growing  lily  that  forms  a  rosette  at  the 
base  of  the  plant  (basal  rosette)  that  is 
made  up  of  linear  and  flat,  bright  green 
leaves.  It  is  the  only  member  of  the 
genus  Chlorogalum  with  bluish-purple 
flowers  that  open  during  daviime  hours. 
In  contrast.  C.  pomendianum  (common 
soap  plant)  has  white  flowers  that  open 
in  the  twilight  or  at  night  (Wilken  2000, 
Jernstedt  1993).  Chlorogalum 
purpureum  produces  a  rosette  of 
typically  4  to  7  basal  leaves  that  are  2 
to  5  millimeters  (mm)  (0.1  to  0.2  inch 
(in))  wide  with  wavy  margins.  The  bulb 
is  between  2.5  and  3  centimeters  (cm) 
(0.98  to  1.2  in)  and  is  found  in  the  upper 
few  inches  of  soil.  The  inflorescence 
(flower-cluster  of  a  plant  or  arrangement 
of  the  flowers  on  the  flowering  stalk) 
produces  bluish-purple  flowers  in  a 
raceme  (single  stem  with  multiple 
branches).  Each  flower  has  six  ovules 
(structure  that  develops  into  a  seed  if 
fertilized),  six  tepals  (petals  and  sepals 
that  appear  similar),  and  six  stamens 
(pollen  producing  male  organs)  with 
bright  yellow  anthers  (pollen  sacs).  Most 
fruits  that  have  been  examined,  both  in 
the  field  and  under  cultivation,  produce 
between  three  and  six  seeds  (D.  Wilken. 
Santa  Barbara  Botanic  Garden,  in  litt. 
2001).  Chlorogalum  purpureum  var. 
purpureum  has  an  inflorescence  that  is 
25  to  40  cm  (10  to  16  in)  high,  in 
c:ontrast  to  C  p  var  reductum  which 
has  a  shorter  inflorescence  that  is  10  to 
20  cm  (4  to  8  in)  high  (Wilken  2000. 
Hoover  1964,  lernstedt  1993).  Studies 
are  currently  underway  to  examine  the 
phylogenetic  relatitmships  within 
Chlorogalum  species  (D.  Wilken.  in  litt. 
2001). 

Chlorogalum  purpureum  is  a  summer- 
dormant  perennial  herb  that  forms  a 
bulb.  The  inflorescence  develops  during 
early  spring,  followed  by  flowering  and 
fruit  development  during  May  and  lune. 
By  the  time  the  fruit  has  matured,  the 
leaves  wither  and  the  inflorescence 
dries  and  turns  light  brown  in  color. 
Reproduction  is  primarily  by  seed,  and 
the  seed  set  apparently  increases  with 
insect  pollination  (D.  Wilken,  in  litt. 
1998).  Like  other  members  of  the  lily 
family,  C.  purpureum  is  probably  in  a 
mycorrhizal  relationship  with  a  fungus 
(a  close  association  between  the  plant 
and  soil  fungus,  where  the  fungus  aids 
in  nutrient  and  water  uptaJte).  which 
can  alter  growth  and  competitive 
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interactions  between  species  (Allen 
1991).  The  taxon  also  frequentlv  grows 
on  soils  that  are  crvptogamic  or  have 
cryptogamir  crusts:  cryptogamic  crusts 
consist  of  nonvascular  photosynthetic 
plants  (primarily  cyanobacteria.  green 
algae,  lichens,  and  mosses)  that  protect 
the  soils  from  erosion,  aid  in  water 
infiltration,  augment  sites  for  seed 
germination,  aid  in  carbon  and  nitrogen 
fixation,  and  increase  soil  nutrients 
(Beymer  1992.  Belnap  et  a!  2001). 
These  special  crusts  may  enhance  the 
habitat  conditions,  thus  increasing  the 
likelihood  that  young  bulbs  will  survive 
over  the  long  term.  Although  the 
relationship  is  not  well  understood  and 
more  research  is  needed,  cryptogamic 
crusts  are  also  known  to  decrease 
aiuiual  weed  growth  (Belnap  et  al. 
2001). 

Chlorogalum  purpureum  var. 

purpureum 

Chlorogalum  purpureum  var. 
purpureum  is  located  on  Fort  Hunter 
Liggett  and  Camp  Roberts  military- 
lands,  which  are  located  on  the  eastern 
side  of  the  Santa  Lucia  Range  in 
southern  Monterey  County  The  known 
populations  primarily  exist  within  an 
open  grassland  community,  with  a 
smaller  number  of  individuals  found 
within  scattered  oak  woodland 
communities  and  open  areas  within 
shrubland  communities.  A  low  amount 
of  cover  of  other  herbaceous  grasses  and 
herbs  is  present,  possibly  reducing  the 
competition  for  resources.  Crvptogamic 
crusts  are  frequently  found  in  areas 
where  Chlorogalum  purpureum  var. 
purpureum  occurs  (B.  Painter.  The 
Jepson  Herbarium,  pers.  comm.  2001). 

The  species  was  first  described  by 
Townsend  Stith  Brandegee  in  1893. 
F'ollowing  the  initial  collection  and 
description,  historic  occurrences  of 
plants  were  identified  at  "Milpitas 
Ranch",  "the  plain  west  of  lolon".  "near 
Jolon",  "open  grassy  areas  near  lolon". 
and  a  number  of  other  locations  wiinin 
what  is  currently  Fort  Hunter  Liggett 
property  (Hoover  1940;  Skinner  and 
Pavlik  1994:  Matthews  1997  and  Painter 
1999  in  Wilken  2000).  Although 
currently  known  to  exist  only  on 
military  property  at  Fort  Hunter  Liggett 
and  Camp  Roberts,  recent  surveys  along 
the  boundary  of  Training  Area  13  at  Fort 
Hunter  Liggett  suggest  that  the  species 
may  be  found  on  privately  owned 
propertv  adjacent  to  Fort  Hunter  Liggett 
(Wilken  2000) 

While  a  thorough  sun'ey  of  the 
installation  has  not  yet  been  completed. 
Chlorogalum  puipureum  var. 
purpureum  has  been  found  at  a  number 
of  sites  on  Fort  Hunter  Liggett. 
including  the  cantonment.  Amniunition 


Supply  Point  (ASP),  and  Training  Areas 
10.  13'.  22,  23,  24.  and  25.  Sur\'eys  of 
Chlorogalum  purpureum  var 
purpureum  conducted  at  Fort  Hunter 
Liggett  have  found  the  plants  to  occur 
in  scattered  clusters.  Recent  surveys 
have  characterized  the  species  habitat, 
including  topography,  microhabitat 
communities,  and  general  soil  types. 
Depending  on  the  location,  plants  may 
occur  on  both  deep  and  relatively  thin 
soils,  which  are  frequently  crvptogamic 
(dominated  by  cyanobacteria)  (B. 
Painter,  pers.  comm   2001)  Most  of  the 
soils  are  loamy  and  are  underlain  by 
clay,  but  fine  gravel,  generally  less  than 
5  mm  (0.2  in)  in  diameter,  is  also 
sometimes  present  (Wilken  2000). 
Cr\'ptogamic  crusts  with  a  dominant 
component  of  cyanobacteria  are 
observed  frequently  on  the  installation, 
in  addition  to  a  substantial  number  of 
mosses  in  th^  cantonment  area  (B 
Painter,  pers.  comm.  2001). 
Cyanobacteria)  organisms  within  a 
crv'ptogamic  crust  may  be  visible  as 
black  filaments  on  or  near  the  soils 
surface,  primarily  when  soil  conditions 
are  moist  (Belnap  et  al.  2001).  During 
surveys  conducted  in  2000.  most  (78 
percent)  of  the  sites  where  the  species 
occurs  were  associated  with  flat 
topography,  with  the  majority  of  the 
others  on  slopes  of  less  than  10  percent 
(Wilken  2000).  The  sites  are  most 
frequently  within  small  basins  or  along 
the  base  of  hills,  with  a  few  populations 
occurring  along  ridge-top  terraces  (H. 
Crowell,  Service,  pers.  obs.:  D.  Wilken, 
in  litt..  2001).  These  areas  are  between 
300  and  620  meters  (ml  (1,000  and  2.050 
feet  (ft))  in  elevation.  Examination  of 
digital  data  shows  a  small  percentage  of 
plants  occur  on  slopes  up  to  50  percent 
at  Fort  Hunter  Liggett.  No  strong 
association  appears  to  exist  with  respect 
to  slope  aspect  (Wilken  2000).  These 
characteristics  of  topography,  elevation, 
and  soil  type  support  the  following 
associated  species:  Agoseris  grandiflora 
(bigflower  agoserisl  Aira  caryophvlla 
(silver  European  hairgrass).  Bromus 
hordeaceus  (soft  brome),  Castilieja 
densiflora  (dense  flower  Indian 
paintbrush).  Clarkia  speciosa  (redspot 
clarkia).  Erodium  spp  (storksbill. 
filaree),  Hypochaens  glabra  (smooth 
cat's-ear).  Lasthenia  califomica 
(goldfields).  Linanthus  liniflorus 
(narrow  flowered  flaxflower).  Micropus 
califomicus  (slender  cottonweed).  and 
Navarretia  spp.  (pincushion  plant).  Of 
the  known  sites  surveyed  in  2000. 
approximately  42  percent  were  found  in 
grassland  communities.  29  percent  were 
found  between  tree  canopies  in  oak 
savanna  or  woodland  communities.  13 
percent  were  found  to  occur  along 


ecotones  between  grassland  and  either 
oak  woodland  or  shrubland 
communities,  and  the  remaining  were 
located  within  open  areas  between 
shrub  species,  most  commonly 
Eriogonum  fasciculatum  (California 
buckwheat)  and  Adenostoma 
fasciculatum  (chamise)(Wilken  2000). 
Within  the  grassland  community,  the 
most  common  grass  species  (e.g.,  A. 
caryophylla  and  B  hordeaceus]  did  not 
always  dominate  in  terms  of  frequency 
or  cover;  the  most  frequent  species  were 
annual  dicotyledons  (plants  with  a  pair 
of  embryonic  seed  leaves  that  appear  at 
germination)  such  as  L.  califomica.  L 
liniflorus.  and  M.  califomicus  (Wilken 
2000). 

Although  a  thorough  survey  of  the 
installation  has  not  been  completed, 
surveys  conducted  at  Camp  Roberts 
have  found  Chlorogalum  purpureum 
var  purpureum  at  one  location  on  the 
west  side  of  the  installation,  highly 
correlated  with  and  almost  entirely 
restricted  to  claypan  soils  which  are 
frequently  cryptogamic.  The  C.  p  var. 
purpureum  population  (estimated  at 
10.000  individuals  in  2000)  at  Camp 
Roberts  occupies  approximately  81 
hectares  (ha)  (200  acres  (ac))  and  occurs 
in  annual  grasslands  north  of  the 
Nacimiento  River  in  Training  -Areas  02 
and  03  (CANG  2001).  Chlorogalum 
purpureum  var.  purpureum 
predominately  occurs  on  soils  with  a 
high  concentration  of  pebbles  or  gravel 
underlain  by  hard-packed  clay  (CANG 
2001)  The  claypan  soils  are  of  the 
Placentia  complex  (sandy  loam  soils, 
underlain  by  clay  soils,  which  become 
very  hard  and  friable  on  a  5  to  9  percent 
slope),  with  a  much  smaller  percentage 
of  plants  occurring  on  the  ArbuckJe- 
Positas  complex  (very  deep,  well- 
drained  sandy  and  gravelly  loam  soils 
with  a  9  tol5  percent  slope)  (I'SDA 
2000.  C.\NG  2001).  As  at  Fort  Hunter 
Liggett,  the  frequently  observed 
crvptogamic  soil  crusts  are  composed 
primarily  of  cyanobacteria  (B  Painter, 
pers.  comm.  2001).  The  elevation  of  the 
C.  p.  var.  purpureum  population  is 
lower  than  what  is  found  at  Fort  Hunter 
Liggett,  ranging  between  244  and  256  m 
(800  and  840  ft)  at  Camp  Roberts.  At 
Camp  Roberts.  C  p.  var.  purpureum 
occupies  microhabitat  sites  foimd 
within  open  grasslands  or  surrounded 
by  scattered  oak  woodlands.  Little  cover 
by  other  herbaceous  grasses  and  forbes 
is  present.  Common  plant  associations 
include  Erodium  spp..  Hemizonia  spp. 
(tarplant.  tarweed).  Trichostema 
lanceolatum  (vinegar  weed). 
Eremocarpus  setigerus  (turkey  mulleinj 
dove  weed).  Bromus  spp.  (hrome). 
Amsinckia  spp.  (fiddleneck).  and 
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\assella  spp.  (needlegrass)  (J.  Olson  in 
GANG  2001)  During  recent  surveys, 
Erodium  spp.  was  the  most  common 
associate  (|.  Olson  ;n  GA  ARNG  2001). 
Based  on  their  recent  surveys.  Camp 
Roberts  believes  grazing  bv  sheep 
(through  a  Gamp  Roberts  agricultural 
lease)  may  be  beneficial  to  C.  p.  var. 
purpurrum  by  reducing  competition 
from  other  herbaceous  species  (GANG 
2000)  However,  more  studies  are 
needed  to  test  this  hypothesis. 

Chlorogalum  purpureum  var.  reductum 

Chlomgalum  purpureum  var. 
reductum  has  been  found  at  only  two 
sites  in  central  .San  Luis  Obispo  Gounty. 
The  larger  site,  located  near  Camatta 
Ganyon.  is  adjacent  to  tht;  two-lane  State 
highway  58  on  a  narrow,  flat-topped 
ridge  that  supports  blue  oak  savannah 
on  Forest  Service  lands  within  the 
LPNF.  The  population  continues  north 
of  the  highway  on  private  lands.  A  few- 
plants  (213  individuals  counted  in 
2000]  also  exist  on  the  right-of-way 
along  the  highway,  which  is  designated 
as  a  Botanical  Management  Area  bv 
GalTrans  (|.  Luchetta.  Department  of 
Transportation,  in  lift  2001)  The  taxon 
occurs  on  hard,  red  claypan  soils  on  flat 
or  gently  sloping  terrain.  Chlorogalum 
purpureum  var  reductum  occupies 
microhabitat  sites  found  within  open 
grasslands,  oak  woodlands  and  oak 
savannah  {Quercus  douglasii).  and  open 
areas  between  shrub  species,  most 
commonly  Adenostoma  fasciculatum 
(chamise)  (Borchert  1981.  Warner  1991). 
Cover  from  other  herbaceous  species  is 
minimal,  with  most  herbaceous  species 
not  growing  above  10  cm  (4  in)  high.  As 
with  C  p  var  purpurem,  plants  appear 
to  be  associated  with  a  cryptogamic 
crust  (B  Painter,  pers.  comm  1998). 
The  elevation  of  the  larger  site 
population,  located  near  Camatta 
Ganyon,  is  l)etween  305  and  625  m 
(1,000  and  2,050  ft).  This  population  is 
estimated  to  cover  approximately  3  ha 
(8  ac)  on  the  south  side  of  the  highway, 
with  likely  a  smaller  amount  of  area  on 
private  property  on  the  north  side  of  the 
highway  (USF\'VS  2001).  Site  visits 
during  2001  revealed  a  decrease  in  the 
number  of  flowering  plants  compared  to 
1994  and  1995  (A.  Koch.  California 
Department  of  Fish  and  Game,  pers 
comm.  2001).  The  second  site  is  located 
approximately  5  to  8  kilometers  (km)  (3 
to  5  miles  (mi))  south  of  the  large  site 
and  occupies  less  than  0.1  ha  (0.25  ac), 
consisting  of  several  hundred  plants  in 
two  or  more  patches  on  private  land 
(USFWS  2001:  A.  Koch,  pers.  comm 
2001) 

.On  LPNF  land,  relative  cover  of  other 
herbaceous  grasses  and  forbes  is  low. 
with  these  associated  plants  being 


generally  less  than  10  cm  (4  in)  high 
(Borchert  1981).  The  soil  type  in  this 
area  has  been  described  as  well-drained 
red  clay  that  contains  a  large  amount  of 
gravel  and  pebbles  (Hoover  1964.  Lopez 
1992).  A  soil  sur\'ey  at  LPNF  found  this 
general  area  to  be  made  up  of  the 
Modesto- Yorba-Agua  Dulce  families  of 
soils.  Modesto  soils  (30  percent)  are  soft, 
grayish-brown  coarse  sandy  loams  with 
10  percent  pebbles.  Yorba  soils  (30 
percent)  are  slightly  hard,  light  olive- 
brown  loams  with  10  percent  pebbles. 
Agua  Dulce  soils  (25  percent)  are  soft, 
brown  sandy  loams  with  10  percent 
pebbles  and  2  percent  cobbles  (USDA 
1993).  However,  this  soil  survey  may 
have  bean  too  general  to  have  captured 
the  exact  soil  type  at  this  site.  A 
substantial  amount  of  gopher  activity- 
has  been  observed  surrounding,  but  not 
within,  the  large  Chlorogalum 
purpureum  var.  reductum  population, 
suggesting  that  the  hard  soils  where  the 
plant  occurs  are  difficult  for  gophers  to 
move  through  (M.  Borchert,  LPNF.  pers. 
comm..  2001).  Native  plants  associated 
with  Chlorogalum  purpureum  var. 
reductum  include  Achyrachaena  mollis 
(blow-wives).  Adenostoma  fasciculatum 
(chamise).  Allium  spp.  (onion,  garlic), 
Brodiaeo  coronaria  (crown  brodiaea), 
Calystegja  malacophylla  (morning- 
glory-,  Sierra  false  bindweed),  Clarkia 
purpurea  (winecup  clarkia),  Crassula 
erecta  [~  Crassula  connata  var.  connata. 
sand  pygmy  weed),  Dichelostemma 
pulchelhim  [-  Dichelostemma 
capitatum  ssp.  capitatum.  blue  dicks). 
Ehgonum  elongatum  (wild  or  longstem 
buckwheat).  Eriogonum  fasciculatum 
(California  buckwheat),  Lasthenia 
chrysostoma  (goldfields),  Layia 
platyglossa  (tidy-tips),  Lepidium  spp 
(peppergrass,  pepperwort),  Linanthus 
linifloms  (narrow  flowered  flaxflower). 
Lupinus  concinnus  (Bajada  lupine). 
Lupmus  spp.  (lupine),  Ma/oco(/irix  spp 
(desert  dandelion),  Matricaria 
matncarioides  (pineapple  weed), 
Micropus  califomicus  (q  tips). 
Orthocarpus  densiflorus  (=  Castilleja 
densiflora  ssp.  densiflora.  dense  flower 
Indian  paintbrush),  Orthocarpus  spp 
(Indian  paintbrush,  owl's  clover),  Pinus 
sabiniana  (gray  or  foothill  pine), 
Plagiobothrys  nothofulvus 
(popcornflower),  Poa  spp.  (bluegrass), 
Quercus  garryana  (Oregon  oak), 
Sanicula  bipinnatifida  (purple  sanicle. 
shoe  buttons).  Sanicula  spp.  (sanicle), 
Vulpia  pacifica  {=  Vulpia  microstachys 
var.  paacifloro.  Pacific  fescue),  Vulpia 
reflexa  {=  Vulpia  microstachys  var. 
pauciflora.  Pacific  fescue),  and 
Zigadenus  spp.  (death  camas):  and 
nonnative  plants,  including  Avena 
barbata  (slender  wild  oat).  Bromus 


hordeaceus  (soft  brome).  Bromus  rubens 
(red  brome),  Erodium  botrys  (storksbill, 
filaree),  Erodium  moschatum  (storksbill, 
filaree)  Hypochaeris  glabra  (smooth 
cat's  ear),  and  Schismus  barbatus 
(Mediterranean  grass). 

Chlorogalum  purpureum  var. 
purpureum  and  C.  p.  var  reductum 
appear  to  be  narrowly  distributed.  Some 
discontinuities  in  their  distribution  are 
likely  due  to  unsuitable  intervening 
habitat  and  establishment  of  roadways 
that  fragment  the  populations.  In 
addition.  C.  p.  var.  purpureum 
distribution  was  likely  affected  by  the 
settlement  of  Jolon  in  Monterey  County, 
row  crop  farming,  establishment  of 
invasive  plant  species  such  as 
Centuarea  solstitialis  (yellow  star- 
thistle)  and  a  number  of  nonnative 
grasses,  establishment  of  military- 
training  facilities  at  Fort  Hunter  Liggett 
and  Gamp  Roberts,  and  possibly  the 
establishment  of  the  San  Antonio 
Reservoir  in  southern  Monterey  County. 
Habitats  for  both  varieties  of 
Chlorogalum  may  change  as  a  result  of 
rainfall,  fires,  and  other  naturallv 
occurring  events.  These  factors  may 
cause  the  habitat  suitability  of  given 
areas  to  vary  over  time,  thus  affecting 
the  distribution  of  C.  p.  var.  purpureum 
ai*d£=  p.  var.  reductum. 

Previous  Federal  Action 

Federal  actions  for  Chlorogalum 
purpureum  began  when  a  report  (House 
Doc.  No.  94-51)  of  plants  considered  to 
be  endangered,  threatened,  or  extinct  in 
the  United  States  was  prepared  by  the 
Smithsonian  Institute  and  presented  to 
Congress  on  January  9,  1975.  Both  C  p. 
var.  purpureum  and  C.  p.  var  reductum 
were  included  as  endangered  plant 
species.  On  July  1,  1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  stating  its 
acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3))  of  the  Act  and  its 
intention  to  review  the  status  of  the 
plant  taxa  named  therein. 

On  June  16,  1976,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1.700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  .Act.  This 
list  included  Chlorogalum  purpureum 
var.  purpureum  and  C.  p  var  reductum 
based  on  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1.  1975.  Federal 
Register  publication.  In  1978, 
amendments  to  the  Endangered  Species 
Act  required  that  all  proposals  more 
than  two  vears  old  be  withdrawn.  On 
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December  10.  1979.  the  Serv-ice 
withdrew-  the  portion  of  the  June  16. 
1976  proposal  that  had  not  been  made 
final,  including  C.  p.  var.  purpureum 
and  C  p.  var.  reductum 

On  December  15.  1980.  the  Ser\ice 
published  an  updated  Candidate  Notice 
of  Review-  for  plants  (45  FR  82480) 
which  included  Chlorogalum 
purpureum  var.  purpureum  and  C.  p. 
var.  reductum  as  category  2  candidates 
(species  for  which  data  in  our 
possession  indicate  listing  mav  be 
appropriate,  but  for  w^hich  additional 
biological  information  is  needed  to 
support  a  proposed  rule).  Both 
Chlorogalum  taxa  were  included  in  the 
revised  plant  notices  of  review-  that  were 
published  on  September  27.  1985  (50  FR 
39526).  February-  21.  1990  (55  FR  6184). 
and  September  30.  1993  (58  FR  51144) 
as  category  1  candidates  (species  for 
which  we  had  on  file  sufficient 
information  on  biological  vulnerabilitv 
and  threats  to  support  the  preparation  of 
listing  proposals,  but  issuance  of  the 
proposed  rule  was  precluded  bv  other 
pending  listing  proposals  of  higher 
priority). 

The  proposed  rule  to  list  both 
varieties  of  Chlorogalum  purpureum  as 
threatened  species  was  published  in  the 
Federal  Register  on  March  30.  1998  (63 
FR  15158).  The  final  rule  listing  them  as 
threatened  was  published  in  the  Federal 
Register  on  March  20.  2000  (65  FR 
14878). 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Chlorogalum 
purpureum  was  listed,  w-e  found  that 
designation  of  critical  habitat  was 
prudent  but  not  determinable,  and  that 
we  would  designate  critical  habitat  once 
we  had  gathered  the  necessary-  data. 

On  June  17,  1999,  our  failure  to  issue 
final  rules  for  listing  Chlorogalum 
purpureum  and  eight  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  9  species 
was  challenged  in  Southwest  Center  for 
Biological  Diversity  and  California 
Native  Plant  Society'  v.  Babbitt  (Case  No. 


G99-2992  (N.D.Cal.)).  On  May  22.  2000. 
the  judge  signed  an  order  for  the  Senice 
to  propose  critical  habitat  for  the  species 
by  September  30,  2001.  Subsequently. 
the  parties  agreed  to  extend  the  deadline 
to  submit  for  publication  in  the  Federal 
Register  a  proposed  critical  habitat 
designation  to  November  2.  2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as— (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection:  and,  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Areas 
outside  the  geographic  area  currently 
occupied  by  the  species  shall  be 
designated  as  critical  habitat  only  when 
a  designation  limited  to  its  present 
range  would  be  inadequate  to  ensure  the 
conservation  of  the  species 

Conservation  is  defined  in  section 
3(3)  of  the  Act  as  the  use  of  all  methods 
and  procedures  which  are  necessar\-  to 
bring  any  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessar%-. 
Regulations  under  50  CFR  424.02(j)' 
define  special  management 
considerations  or  protection  to  mean 
any  methods  or  procedures  useful  in 
protecting  the  physical  and  biological 
features  of  the  environment  for  the 
conser\'ation  of  listed  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify-,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e..  areas  on  whirh  are 
found  the  priman'  constituent  elements, 
as  defined  at  50  CFR  424.12(b)).  We  also 
need  to  determine  if  the  primary- 
constituent  elements  may  require 
special  management  considerations  or 
protection. 

When  we  designate  critical  habitat  at 
the  time  of  listing,  as  required  under 
Section  4  of  the  Act.  or  under  short 
court-ordered  deadlines,  we  may  not 
have  the  information  necessary  to 
identify  all  areas  which  are  essential  for 
the  conser\-ation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  w-e  know  to  be 


critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only     - 
areas  currently  know-n  to  be  essential, 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b).  which 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that.  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  w^e  do 
not  designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  available 
scientific  and  commercial  data 
demonstrate  that  the  unoccupied  areas 
are  essential  for  the  conservation  needs 
of  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  .\ct, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primarv-  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion  or 
personal  knowledge. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
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424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  (  nntain  the  physical  and  biological 
featurt's  that  are  essential  for  the 
survival  and  recovery  of  CblorogaJum 
purpurpum.  This  information  included 
data  from  the  California  Natural 
Diversitv  Data  Base,  soil  survey  maps 
(Soil  Conservation  Service  1978.  1979), 
recent  biological  surveys,  reports  and 
aerial  photos,  additional  information 
provided  bv  interested  parties,  and 
discussions  with  botanical  experts.  We 
also  c:ondu(:ted  site  visits  at  locations 
managed  by  Federal  agencies,  including 
Fort  Hunter  Liggett,  Camp  Roberts,  and 
L.PNF 

Primary  Constituent  Elements 

in  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection  These  include,  but  are  not 
limited  to — spacf-  for  individual  and 
population  growth,  and  for  normal 
bf'havior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements:  cover  or 
shelter:  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal:  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  known  historic 
geographical  and  ecological 
distributions  of  a  species. 

Changes  in  the  habitat  of  both 
varieties  of  Chlorogalum  purpureum 
have  occurred  due  to  alteration  of  lands, 
direct  loss  of  plants  due  to  construction, 
widening  of  roads,  displacement  by 
nonnative  annual  grasses,  inappropriate 
livestock  grazing,  and  potentiallv  by 
alteration  of  fire  cycles.  Livestock 
grazing  may  be  detrimental  to  this  taxon 
depending  on  the  intensity  of  livestock 
use  and  the  extent  to  which  livestock 
congregate  in  the  population  area, 
.Special  management  for  critical  habitat 
ma\  be  needed  for  conditions  where 
indirect,  negative  impacts  from 
recreation,  military  activities,  and 
competition  from  nonnative  annual 
grasses  occur.  These  activities  will 
likelv  destroy  any  crvptogamic  crusts 
that  are  present,  thus  negatively 
affecting  vascular  plant  germination  and 
decreasing  the  amount  of  nutrittnts 
available  for  proper  plant  development 
(Behiap  pt  al.  2001 ).  In  addition  to 
indirect  impacts,  direct  loss  of 
individual  plants  can  occur  due  to 
military  training  activities  at  Fort 
Hunter  Liggett  and  Camp  Roberts,  and 


off-road  vehicle  (ORV)  use  at  LPNF.  The 
habitat  that  supports  both  varieties  of  C 
purpureum  should  have  little  to  no  soil 
surface  disturbance.  Soil  surface 
disturbance  will  likely  result  in  the 
death  of  seeds,  seedlings  and  adult 
plants  through  burial  or  grinding.  Death 
of  seeds,  plants  and  any  cryptogamic 
crust  organisms  can  occur  depending  on 
the  severity,  size,  frequency,  and  timing 
of  soil  disturbance.  Vehicles  and 
trampling  will  compress  the  surface  and 
could  influence  the  ability  of  seedlings 
to  establish.  In  addition,  tracked 
vehicles  will  turn  over  soils,  thus  killing 
any  adult  plants  or  seedlings  by 
damaging  any  bulbs  that  are  in  their  first 
years  of  growth  and  burying  any  crustal 
organisms  that  were  present. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Chlorogalum  purpureum  var. 
purpureum  consist  of,  but  are  not 
limited  to: 

(1)  Soils  that  are  mostly  gravelly  to 
sandy  and  well  drained  on  the  surface, 
are  underlain  by  clay  soils,  and  are 
frequently  cryptogamic; 

(2)  Plant  communities  that  support 
associated  species,  including  valley  and 
foothill  grassland  (most  similar  to  the 
needlegrass  series  and  California  annual 
grassland  series  in  Sawyer  and  Keeler- 
VVolf  (1995)),  blue  oak  woodland 
IQuercus  douglasii)  or  oak  savannahs 
(Holland  1986),  and  open  areas  within 
shrubland  communities  (most  similar  to 
the  Chamise  series  in  Sawyer  and 
Keeler-Wolf  (1995).  although  percent 
cover  of  chamise  at  known  Chlorogalum 
purpureum  var.  purpureum  areas  is 
unknown).  Within  these  vegetation 
community  types,  C.  p.  var.  purpureum 
appears  where  there  is  little  cover  of 
other  species  which  compete  for 
resources  available  for  growth  and 
reproduction;  and. 

(3)  Areas  of  sufficient  size  and 
configuration  to  maintain  ecosystem 
functions  and  processes,  such  as 
pollinator  activity  between  existing 
colonies,  hydrologic  regime,  appropriate 
predator-prey  populations  to  prevent 
excessive  herbivory,  and  seed  dispersal 
mechanisms  between  e.xisting  colonies 
and  other  potentially  suitable  sites. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  lor  Chlorogalum  purpureum  var. 
reductum  include  the  following 
components: 

(1)  Well-drained,  red  clay  soils  with  a 
large  component  of  gravel  and  pebbles 
on  the  upper  soil  surface,  and  are 
frequently  cryptogamic: 

(2)  Plant  communities  that  support 
the  appropriate  associated  species, 
including  grassland  (most  similar  to  the 
California  axmual  grassland  series  in 


Savfcryer  and  Keeler-Wolf  (1995)  or  the 
pine  bluegrass  grassland,  non-native 
grassland  and  wildflower  field 
descriptions  in  Holland  (1986)),  blue 
oak  woodland  IQuercus  douglasii)  or 
oak  savannahs  (Holland  1986).  oak 
woodland  (Quercus  douglasii),  oak 
savannahs,  and  open  areas  within 
shrubland  communities  (most  similar  to 
the  Chamise  series  in  Sawyer  and 
Keeler-Wolf  (1995).  although  percent 
cover  of  chamise  at  known  Chlorogalum 
purpureum  var.  reductum  areas  is 
unknown).  Within  these  vegetation 
communities  C.  p  var.  reductum 
appears  where  there  is  little  cover  of 
other  species  which  compete  for 
resources  available  for  growth  and 
reproduction:  and. 

(3)  Areas  of  sufficient  size  and 
configuration  to  maintain  ecosystem 
functions  and  proces.ses,  such  as 
pollinator  activity  between  existing 
colonies,  hydrologic  regime,  appropriate 
predator-prey  populations  to  prevent 
excessive  herbivory.  and  seed  dispersal 
mechanisms  between  existing  colonies 
and  other  potentially  suitable  sites. 

Criteria  Used  To  Identify  Critical 
Habitat 

Critical  habitat  being  proposed  for 
Chlorogalum  purpureum  var. 
purpureum  includes  the  only  known 
two  areas  where  the  species  currentlv 
occurs,  the  Fort  Hunter  Liggett  Unit  and 
Camp  Roberts  Unit.  These  units  were 
delineated  with  a  CIS  model  using 
ArcView.  The  CIS  model  identified 
areas  with  the  combination  of 
appropriate  soils,  a  slope  of  20  percent 
or  less,  and  a  habitat  tvpe  of  either 
grassland,  oak  woodland,  oak  savannah, 
or  open  areas  within  shrubland 
communities.  We  selected  onlv  those 
areas  identified  in  the  model  which 
included  known  populations  of  C.  p. 
var.  purpureum.  The  area  boundary  was 
then  extended  to  the  nearest  ridgeline  in 
order  to  encompass  the  land 
immediately  adjacent  to  and  upslope  of 
the  area  identified  by  the  model.  In 
locations  where  using  a  ridgeline  was 
not  feasible  or  was  inappropriate,  other 
geographic  or  man-made  structures  were 
used  to  delineate  the  critical  habitat 
boundary,  such  as  riverbeds,  an  abrupt 
change  in  elevation,  or  roads.  This 
ensures  that  the  proposed  critical 
habitat  included  all  the  PCEs,  especially 
the  maintenance  of  ecosystem  functions 
and  prrjcesses  essential  to  the 
conservation  of  the  species. 

It  is  essential  to  manage  these  areas  in 
a  manner  that  provides  for  the 
conservation  of  the  species.  This 
includes  not  only  the  area  where  the 
species  is  currently  present,  but 
providing  for  the  natural  population 
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fluctuations  that  occur  in  response  to 
natural  and  unpredictable  events.  As 
described  in  the  Background  and 
Primary  Constituent  Elements  sections, 
the  species  is  dependant  on  habitat 
components  beyond  the  immediate 
areas  on  which  the  plant  occurs.  These 
components  include  the  specific  soil 
types,  the  supporting  vegetation 
communities  with  which  the  species  is 
associated,  and  sufficient  habitat  areas 
to  support  the  ecological  processes  on 
which  the  species  depends  These 
ecological  processes  include  hydrologic 
regimes  on  which  the  plant  and 
supporting  community  depend, 
maintaining  the  reproductive  capability 
of  the  plant  by  providing  a  diverse 
habitat  community  that  supports  the 
appropriate  pollinators  and  seed 
dispersal  mechanisms,  providing 
sufficient  areas  of  appropriate  habitat  so 
that  the  plant  can  expand  and 
recolonize  areas,  maintaining  natural, 
predator-prey  relationships  that 
promote  species'  sur\'ivorship.  and 
reducing  competition  from  exotic 
species  or  aggressive  species  responding 
to  unnatural  habitat  management 
practices.  Since  the  species  only  occurs 
in  the  two  units,  providing  for  the 
specific  biological  needs  of  the  species, 
as  defined  by  the  primary  constituent 
elements,  within  the  units  is  essential 
for  the  conservation  of  the  species. 

Critical  habitat  being  proposed  for 
Chlorogalum  purpureum  var.  reductum 
includes  one  unit,  the  Camatta  Canyon 
unit,  which  currently  supports  two 
known  populations  of  this  species. 
Limited  data  on  soils  and  habitats  were 
available  for  delineating  the  critical 
habitat  boundaries  for  C.  p.  var 
reductum.  No  GIS  data  layers  were 
available  to  create  a  combined  soil, 
slope  and  vegetation  model  such  as  that 
created  for  C.  p  var.  purpureum. 
Therefore,  the  critical  habitat 
designation  is  based  on  the  existing 
known  populations,  and  observations  of 
soil  characteristics  and  vegetation 
community  types  made  bv  various 
researchers  and  agencies.  This  unit  was 
developed  by  encompassing  the  extent 
of  appropriate  topography  and 
vegetation  community  types 
surrounding  the  known  populations. 

As  with  the  C.  p.  var.  purpureum 
units,  it  is  essential  to  manage  this  area 
in  a  manner  that  provides  for  the 
conservation  of  the  species.  This 
includes  not  only  the  area  where  the 
species  is  currently  present,  but 
providing  for  the  natural  population 
fluctuations  that  occur  in  response  to 
natural  and  unpredictable  events.  As 
described  in  the  Background  and 
Primary  Constituent  Elements  sections, 
the  species  is  dependant  on  habitat 


components  beyond  the  immediate 
areas  on  which  the  plant  occurs  These 
components  include  the  specific  soil 
types,  the  supporting  vegetation 
communities  with  which  the  species  is 
associated,  and  sufficient  habitat  areas 
to  support  the  ecological  processes  on 
which  the  species  depends  These 
ecological  processes  include  hydrologic 
regimes  on  which  the  plant  and 
supporting  community  depend. 
maintaining  the  reproductive  capability 
of  the  plant  by  providing  a  diverse 
habitat  community  that  supports  the 
appropriate  pollinators  and  seed 
dispersal  mechanisms,  providing 
sufficient  areas  of  appropriate  habitat  so 
that  the  plant  can  expand  and 
recolonize  areas,  maintaining  natural 
predator-prey  relationships  that 
promote  species'  survivorship,  and 
reducing  competition  from  exotic 
species  or  aggressive  specie;  responding 
to  unnatural  habitat  management 
practices.  Since  the  only  known 
occurrence  of  the  species  is  within  this 
unit,  providing  for  the  specific 
biological  needs  of  the  species,  as 
defined  by  the  primary  constituent 
elements,  within  the  unit  is  essential  for 
the  conservation  of  the  species. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natural  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conser\ation  of  listed 
species:  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs: 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  that  bases  that  have  completed 
and  approved  INRMPs  that  address  the 
needs  of  the  species  generally  do  not 
meet  the  definition  of  critical  habitat 
discussed  above,  because  thev  require 
no  additional  special  management  or 
protection  Therefore,  we  generally  do 
not  include  these  areas  in  critical 
habitat  designations  if  they  meet  the 
following  three  criteria — (1)  a  current 
INRMP  must  be  complete  and  provids  a 
consen-ation  benefit  to  the  species:  (2) 
the  plan  must  provide  assurances  that 


the  conservation  management  strategies 
will  be  implemented;  and  (3)  the  plan 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  we 
generally  believe  that  the  lands  covered 
under  the  plan  would  not  meet  the 
definition  of  critical  habitat. 

The  CANG  has  developed  a  draft 
INRMP  for  Camp  Roberts  to  address  the 
requirements  of  Department  of  Defense 
Instruction  4715.3.  The  INRMP  is 
intended  to  provide  an  adaptive 
management  approach  to  all  natural 
resource  issues  on  the  installation. 
Although  the  Camp  Roberts  draft 
INRMP  calls  for  annual  monitoring  of 
Chlorogalum  purpureum.  it  does  not 
provide  any  specific  measures  that 
ensure  the  conservation  and  recovery  of 
this  species  The  INRMP  is  currently 
being  reviewed  and  revised  However, 
because  such  measures  are  not  currently 
in  place,  we  are  including  those 
portions  of  Camp  Roberts  that  support 
C  purpureum  populations  or  the 
primary^  constituent  elements  in  this 
proposed  critical  habitat  designation. 
Fort  Hunter  Liggett  is  currently 
preparing  a  draft  INRMP,  however,  the 
Service  has  not  yet  received  a  copy  for 
review 

Determining  the  specific  areas  that  C, 
purpureum  occupies  is  challenging; 
during  good  flowering  years,  presence  of 
this  taxon  can  be  difficult  to  document 
during  the  dormant  stage  of  the  plant 
because  leaves  and  inflorescences  often 
break  off  and  disappear.  That  the  taxon 
is  not  visible  in  all  years  does  not  mean 
the  taxon  does  not  exist  at  a  site. 
Therefore,  patches  of  occupied  habitat 
are  interspersed  with  patches  of 
unknown  occupancy;  our  critical  habitat 
units  reflect  the  nature  of  the  habitat, 
the  life  histor\'  characteristics  of  this 
taxon.  habitat  connectivity  between 
currently  known  populations,  and 
opportunities  for  management  to 
maintain  habitat/plant  association 
function  and  integrity  on  a  larger 
landscape  level. 

In  selecting  areas  of  proposed  critical 
habitat  we  made  an  effort  to  avoid 
developed  areas,  such  as  housing 
developments,  that  are  unlikely  to 
contain  the  primary  constituent 
elements  or  otherwise  contribute  to  the 
conservation  of  C  purpureum 
However,  we  did  not  map  critical 
habitat  in  sufficient  detail  to  exclude  all 
developed  areas,  or  other  lands  unlikely 
to  contain  the  primary  constituent 
elements  essential  for  the  conservation 
of  C.  purpureum.  Areas  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings,  roads,  parking  lots,  railroads. 
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airport  runwavs  and  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas  will  not  contain  any  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas,  therefore 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

In  summary,  we  selected  critical 
habitat  areas  that  provide  for  the 
conservation  of  both  varieties  of 
Chlorogalum  pupureum  in  three  units 
where  it  is  known  to  occur.  Areas  on  the 
perimeter  of  the  critical  habitat 
designation  being  used  for  crop 
production  were  not  proposed  for 
designation:  however,  we  recognize  that 
these  areas  may  include  habitat 
presently  or  historicallv  occupied  by 
Chlorogalum  purpureum  In  addition, 
some  areas  not  included  in  the  critical 
habitat  designation,  including  other 
areas  identified  in  the  GIS  model  used 
for  C  p  var.  purpureum.  may  include 
habitat  appropriate  for  introduction  of 
C  purpureum  in  the  future.  If  we 
determine  that  areas  outside  of  the 
boundaries  of  the  designated  critical 
habitat  are  important  for  the 
conservation  of  this  species,  we  mav 
propf)se  these  additional  areas  as  critical 
habitat  in  the  future. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  at  this  time  of  the  areas 
essential  for  the  conservation  of 
Chlorogalum  purpureum  The  areas 
being  proposed  as  critical  habitat  are 
within  or  surrounding  Fort  Hunter 
Liggett  in  southern  Monterey  County, 
within  or  surrounding  Camp  Roberts  in 
northern  San  Luis  Obispo  County,  and 
on  both  the  north  and  south  sides  of 
Highway  58  near  Camatta  Canyon  in 
central  San  Luis  Obispo  County.  We 
propose  to  designate  approximately 
6.965  ha  (1 7,210  ac)  of  land  as  critical 
habitat  for  C.  p  var.  purpureum  and 
1.933  ha  (4,770  ac)  of  land  as  critical 
habrtat  for  C  p  var.  reductum 
Approximately  68  percent  of  this  total 
area  consists  of  Federal  lands,  private 
lands  comprise  approximately  32 
percent  of  the  proposed  critical  habitat. 


and  State  lands  comprise  less  than  0.1 
percent. 

A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

Fort  Hunter  Liggett  Unit 

This  unit  consists  of  two  separate 
areas  that  encompass  both  Fort  Hunter 
Liggett  property  and  private  property. 
Fort  Hunter  Liggett  Unit  A  (5,930  ha' 
(14,660  ac))  includes  portions  of 
training  areas  10,  13,  22,  25,  29,  the 
ASP.  and  the  cantonment  of  Fort  Hunter 
Liggett  property,  in  addition  to  private 
property  east  of  Jolon  Road.  The  critical 
habitat  boundary  generally  follows  the 
San  Antonio  River  bed  on  the  south 
from  the  cantonment  buildings 
southeast  to  training  area  29  near  Tule 
Canyon.  The  boundary  heads  north, 
excluding  crop  lands  or  tilled 
agricultural  lands,  west  following  a 
ridgeline  into  Fort  Hunter  Liggett 
training  area  10,  and  back  to  the  area 
just  north  of  the  cantonment  buildings. 
Fort  Hunter  Liggett  Unit  B  (60  ha  (145 
ac))  occurs  at  the  boundary  of  training 
areas  23.  24  and  27. 

The  Fort  Hunter  Liggett  critical 
habitat  unit  includes  one  of  only  two 
areas  where  Chlorogalum  purpureum 
var.  purpureum  is  known  to  occur.  It  is 
likely  that  this  population  is  a  remnant 
of  a  much  larger  population  that 
historically  extended  far  beyond  the 
Fort  Hunter  Liggett  boundaries.  The 
protection  and  recovery  of  this  area  is 
essential  for  maintaining  the  remaining 
genetic  variability  of  this  plant  and 
connectivity  between  patches  of  plants 
at  Fort  Hunter  Liggett  is  essential  to 
facilitate  the  gene  flow  within  this  unit. 
Fort  Hunter  Liggett  also  has  favorable 
habitat  conditions  for  population 
expansion  and  persistence;  with  the 
reduction  of  threats  through  appropriate 
management,  this  area  could  support  a 
larger  population. 

Camp  Roberts  Unit 

This  unit  consists  of  one  area  that 
encompasses  both  Camp  Roberts 
property  and  private  property.  The 
Camp  Roberts  Unit  (975  ha  (2.405  ac)) 
boundary  generally  follows  the 
Nacimiento  River  bed  along  Tower  Road 
to  the  area  just  south  of  the  Camp 
Roberts  machine  gun  range.  The 
boundary  then  follows  Tower  Road 


southwest  to  Avery  Road,  west  to  San 
Antonio  Road,  and  north  to  a  ridgeline 
that  extends  onto  private  property  that 
is  northwest  of  the  Camp  Roberts 
installation  boundary.  The  Camp 
Roberts  unit  excludes  those  areas 
currently  classified  as  dedicated  impact 
areas  for  high-explosive  ordnance.  This 
critical  habitat  unit  includes  one  of  onlv 
two  areas  where  Chlorogalum 
purpureum  var.  purpureum  is  known  to 
occur.  The  unit  contains  large  patches  of 
plants  that  are  capable  of  producing 
large  numbers  of  seeds  in  good  years, 
which  is  important  for  this  species  to 
survive  through  natural  and  human- 
caused  changes  or  events.  The 
protection  and  recovery  of  this  area  are 
essential  because  it  is  occupied  and  it 
contains  favorable  habitat  conditions  for 
population  increases  with  appropriate 
habitat  management. 

Camatta  Canyon  Unit 

This  unit  consists  of  one  area  that 
encompasses  the  similar  topographic 
and  vegetative  community  types  that 
surround  the  current  population.  The 
Camatta  Canyon  Unit  (1.933  ha  (4,770 
ac))  encompasses  the  plateau  area  on 
both  the  north  and  south  sides  of 
Highway  58  near  Camatta  Canyon, 
extending  south  approximately  5  km  (3 
mi)  to  include  two  private  inholding 
areas  within  the  LPNF  boundaries.  This 
critical  habitat  unit  includes  the  known 
population  area  and  adjacent 
surrounding  areas  as  described  above  in 
the  "Criteria  Used  to  Identify  Critical 
Habitat"  section.  This  critical  habitat 
unit  is  the  only  area  where  Chlorogalum 
purpureum  var.  reductum  is  known  to 
occur.  It  is  essential  to  protect  this 
population  from  further  loss  of 
individual  plants  and  loss  of  genetic 
diversity,  as  well  as  safeguard  the 
population  against  random  natural  or 
human-caused  events. 

Lands  proposed  are  under  private. 
State,  and  Federal  jurisdiction,  with 
State  lands  managed  by  CalTrans,  and 
Federal  lands  managed  by  the  CANG  at 
Camp  Roberts.  Army  Reserve  at  Fort 
Hunter-Liggett.  and  the  Forest  Service 
(i.e.,  LPNF).  The  approximate  areas  of 
proposed  critical  habitat  by  land 
ownership  are  shown  in  Table  1. 


Table  1  .—Approximate  Areas,  Given  in  Hectares  (HA)  and  Acres  (AC)  ^  of  Proposed  Critical  Habitat  for 

Chlorogalum  purpureum  by  Land  Ownership 


Unit  name 


Fort  Hunter  Liggett 

Camp  Robens  

Camatta  Canyon  ... 


Private 


1.200  ha  .. 
(2.965  ac) 

195  ha  

(475  ac)  ... 
1,450  ha  .. 


State 


Federal 


Total 


8  ha 


4.790  ha 
(1 1,840  ac) 
780  ha 
(1,930  ac) 
475  ha 


5.990  ha 
(14.805  ac) 
975  ha 
(2.405  ac) 
.1,933  ha 
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Table  1  .—Approximate  Areas,  Given  in  Hectares  (HA)  and  Acres  (AC) "  of  Proposed  Critical  Habitat  for 

Chlorogalum  purpureum  by  Land  Ownership 


Unit  name 

Private 

State 

Federal 

Total 

Total  

(3.580  ac)  .... 

2.845  ha  

(7.020  ac)   ... 

(20  ac) 

8  ha  

(1,170  ac)    . 
6.045  ha    .. 
(14,940  ac) 

(4.770  ac) 
8  898  ha 

(20  ac) 

(21.980  ac) 

■'  Approximate  acres  have  been  converted  to  hectares  fl  ha  =  2  47  ac)  Based  on  the  level  of  precision  of  mapping  of  each  unit  hectares  and 
acres  greater  than  10  have  tjeen  rounded  to  the  nearest  5,  hectares  and  acres  less  than  or  equal  to  10  have  been  rounded  to  the  nearest  whole 
number  Totals  are  sums  of  units 


Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
consultation  requirement  and  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02.  we  define  destruction  or 
adverse  modification  as  "direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  an\  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical.  '  .A.side  from  the  added 
protection  that  may  be  provided  under 
section  7.  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Ser\ice. 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 


may  be  caused  by  their  proposed 
actions.  The  conservation  measures  in  a 
conference  report  are  advisor\'.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modih,'  its 
critical  habitat.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  (action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation  we  would  ensure  that  the 
permitted  actions  do  not  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  critical 
habitat 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402  02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  we 
believe  would  avoid  destruction  or 
adverse  modification  of  critical  habitat 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 


the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  witli  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modif\'  or  destroy  propo'sed 
critical  habitat. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14. 
as  if  critical  habitat  were  designated,  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402  10(d)). 

Activities  on  Federal  lands  that  may 
affect  Chlorogalum  purpureum  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act,  a  section  10(a)(l)(Bl  permit 
from  the  Service,  or  some  other  Federal 
action,  including  funding  leg  ,  Federal 
Highway  Administration. 
Environmental  Protection  Agency,  or 
Federal  Emergency  Management 
Authority  funding),  will  also  continue 
to  be  subject  to  the  section  7 
consultation  proc  ess  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federa!  and 
private  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation 

Habitat  is  often  dynamic,  and 
populations  may  mo\p  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessar\'  for  the 
recovery  of  the  species  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
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signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  fnr  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  of  the  Act  and  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  of  the  Act  jeopardy 
standard  and  the  prohibitions  of  section 
9  of  the  Act,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  a(  tion.  We  specifically 
anticipate  that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases,  Similarlv, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conser\'ation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe  within 
any  proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adverselv  modify  such  habitat  or 
that  may  be  affected  bv  such 
designation.  Activities  that  may  destrov 
or  adversely  modif\-  critical  habitat 
include  those  that  appreciablv  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  Chlorogalum 
purpureum  Within  critical  habitat,  this 
pertains  only  to  those  areas  containing 
the  pnmarv  constituent  elements.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species 

To  properlv  portray  the  effects  of 
critical  habitat  designatiiDn,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  mav  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modihing  the 
listed  species'  critical  habitat.  Actions 
likely  to  'jeopardize  the  continued 
existence  "  of  a  species  are  those  that 
would  appreciablv  reduce  the 
likelihood  of  the  species'  sur\ival  and 
recoverv-.  Actions  likely  to  "destroy  or 
adverselv  modify"  (  ritical  habitat  are 
those  that  would  apfjreciabh  reduce  the 
value  of  c;ritH  al  habitat  for  the  survival 
and  recovery  of  the  listed  species, 
f^ommon  to  both  definitions  is  an 
appre(  iable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 


Given  khe  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify-  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  bv 
Chlorogalum  purpureum  is  not  likely  to 
result  in  a  regulatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species.  Designation  of  critical 
habitat  in  areas  not  occupied  by  C. 
purpureum  may  result  in  an  additional 
regulatory  burden  when  a  federal  nexus 
exists. 

Activities  that,  when  carried  out. 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modif\-  critical 
habitat  include,  but  are  not  limited  to 
the  following: 

(1)  Degradation  or  destruction  of 
grassland,  oak  woodland,  and  oak 
savanaah  communities,  and  open  areas 
found  within  shrubland  communities, 
including  but  not  limited  to.  off-road 
vehicle  use,  introduction  of  nonnative 
species,  heavy  recreational  use.  military' 
bivouacking  activities,  maintenance  of 
an  unnatural  fire  regime,  development, 
road  maintenance,  agricultural 
activities,  discing,  mowing,  or  chaining; 

(2)  Soil  compaction  or  disturbance  of 
upper  soil  surfaces,  including  the 
biological  soil  crusts.  These  activities 
include  but  are  not  limited  to  grazing; 
fire  management;  oil  spills;  mechanical 
disturbance  such  as  by  tracked  or  heavy 
wheeled  vehicles;  trampling  by 
livestock  and  people: 

(3)  Application  or  runoff  of  pesticides, 
herbicides,  fertilizers,  or  other  chemical 
or  biological  agents. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  authorization  from  the  Corps, 
pursuant  to  section  404  of  the  Clean 
Water  Act,  or  a  section  10(a)(1)(B) 
permit  from  the  Service,  or  some  other 
Federal  action  that  includes  Federal 
funding  that  will  subject  the  action  to 
the  section  7  consultation  process  (e.g., 
from  the  Federal  Highway 
Administration,  Federal  Emergency 
Management  Agency,  or  the  Department 
of  Housing  and  Urban  Development); 
military  activities  of  the  U,S, 
Department  of  Defense  (Army  Reserve 
and  California  Army  National  Guard)  on 
their  lands  or  lands  under  their 
jurisdiction;  activities  of  the  Forest 
Serviae  on  their  lands  or  lands  under 
their  jurisdiction;  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U,S,  Department  of 
Agricqhure;  regulation  of  activities 


affecting  point  source  pollution 
discharges  into  waters  of  the  United 
States  by  the  Environmental  Protection 
Agency  under  section  402  of  the  Clean 
Water  Act:  construction  of 
communication  sites  licensed  bv  the 
Federal  Communications  Commission; 
and  authorization  of  Federal  grants  or 
loans.  Where  federally  listed  wildlife 
species  occur  on  private  lands  proposed 
for  development,  any  habitat 
conservation  plans  submitted  by  the 
applicant  to  secure  an  incidental  take 
permit  to  take  according  to  section 
10(a)(1)(B)  of  the  Act  would  be  subject 
to  the  section  7  consultation  process. 

Several  other  species  that  are  listed 
under  the  Act  have  been  documented  to 
occur  in  the  same  general  areas  as  the 
current  distribution  of  Chlorogalum 
purpureum.  Listed  wildlife  species 
identified  either  on  Fort  Hunter  Liggett 
or  Camp  Roberts,  or  in  close  proximity 
to  these  areas  include  San  [oaquin  kit 
fox  [Vulpes  macrotis  mutica].  vernal 
pool  fairy  shrimp  [Branchinecta  lynchi), 
California  red-legged  frog  (Rana  aurora 
draytonii).  arroyo  toad  (Bufo 
californicus).  bald  eagle  [Haliaeetus 
leucocephalus).  California  condor 
{GyTTmogyps  calif ornianua).  and  least 
Bell's  vireo  (Vireo  hellii  pusillus).  In 
addition,  a  candidate  wildlife  species 
(taxon  for  which  the  Service  has 
sufficient  biological  information  to 
support  a  proposal  to  list  as  endangered 
or  threatened).  California  tiger 
salamander  [Ambystoma  tigrinum 
calif omiense).  has  been  documented  at 
Fort  Hunter  Liggett  and  has  potential  to 
occur  at  Camp  Roberts.  Species  that  are 
listed  under  the  Act  that  may  occur  in 
the  same  general  area  as  C.  p.  var. 
reductum  include  Branchinecta  lynchi. 
longhorn  fairy  shrimp  [Branchinecta 
longientenna).  Bana  aurora  draytonii, 
and  Gymnogyps  californianus. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT  section).  Requests  for  copies  of 
the  regulations  on  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Portland  Regional 
Office,  911  NE  11th  Avenue,  Portland, 
OR  97232-4181  (503/231-6131.  FAX 
503/231-6243) 

Economic  Analvsis  and  Exclusions 
Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  we 
consider  the  economic  and  other 
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relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exc;lude  areas  from  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  comment  period  at  that  time. 

Relationship  to  Habitat  Conservation 
Plans 

We  also  considered  the  status  of 
habitat  conservation  plan  (HCP)  efforts 
in  proposing  areas  as  critical  habitat. 
Section  10(a)(1)(B)  of  the  Act  authorizes 
us  to  issue  permits  for  the  take  of  listed 
wildlife  species  incidental  to  otherwise 
lawful  activities.  An  incidental  take 
permit  application  must  be  supported 
by  an  HCP  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
permitted  incidental  take.  Although  take 
of  listed  plants  is  not  prohibited  by  the 
Act.  listed  plant  species  may  also  be 
covered  in  an  HCP  for  wildlife  species. 
Currently,  there  are  no  habitat 
conservation  plans  (HCPs)  that  include 
Chlorogalum  purpureum  as  a  covered 
species.  Subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  believe 
that  in  most  instances  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  In  the  event  that 
future  HCPs  are  developed  within  the 
boundaries  of  proposed  or  designated 
critical  habitat,  we  will  work  with 
applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conser\ation  of  this  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  acti\ities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify-  the  critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of 
Chlorogalum  purpureum  and 
appropriate  management  for  those 
lauds.  Furthermore,  we  will  complete 


intra-Service  consultation  on  our 
issuance  of  section  10(a)(1)(B)  permits 
for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modif\'  critical  habitat. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry',  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act.  including  whether  the 
benefit  of  designation  will  outweigh  any 
threats  to  the  species  due  to  designation: 

(2)  Specific  information  on  the 
amount  and  distribution  of  Chlorogalum 
purpureum  var.  purpureum  habitat  and 
C  p.  var.  reductum  habitat,  and  what 
habitat  is  essential  to  the  conservat-on 
of  the  species  and  why: 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat: 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Chlorogalum  such  as  those 
derived  from  non-consumptive  uses 
(e.g..  hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values  '.  and 
reductions  in  administrative  costs); 

(6)  The  methodology  we  might  use. 
under  section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat:  and 

(7)  The  effects  of  Chlorogalum 
purpureum  critical  habitat  designation 
on  military'  lands  and  how  it  would 
afftx:t  military'  activities,  particular 
militani'  activities  at  Fort  Hunter  Liggett 
and  Camp  Roberts. 

If  you  wish  to  comment,  vou  mav 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods  'V'ou  may  mail 
comments  to  the  Field  Super\'isor. 
Ventura  Fish  and  W'ildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road.  Suite  B.  Ventura,  CA  93003.  You 
mav  also  comment  via  the  internet  to 


fwlchlorogalum@rl.hvs.gov.  Please 
submit  internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  RlN-1018- 
AG75  and  your  name  and  return  address 
in  your  internet  message."  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  internet 
message,  contact  us  directly  by  calling 
our  Ventura  Fish  and  Wildlife  Office  at 
phone  number  805-644-1766,  Please 
note  that  the  internet  address 
fwlchlorogalum'&rl  fws.gov  will  be 
closed  out  at  the  termination  of  the 
public  comment  period.  Finally,  you 
may  hand-deliver  comments  to  our 
Ventura  office  at  2493  Portola  Road, 
Suite  B.  V'entura,  CA. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yoiu- 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hour*;  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  luly  1.  1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decfiions  are 
based  on  scientifically  sound  aata, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
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rulemaking.  Accordingly,  the  final 
detcrmindtion  may  diff(>r  from  this 
proposal . 

Public  Hearings 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearing  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  4,5  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register  Such  requests  must  be 
made  in  writing  and  be  addressed  to  the 
Field  Super\isor  (see  ADDRESSES 
section).  We  will  schedule  public 
hearings  on  this  proposal,  if  any  are 
requested,  and  announce  the  dates. 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  arc  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 


clarity?  (4)  Is  the  description  of  the 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  notice?  (5) 
What  else  could  we  do  to  make  this 
proposed  rule  easier  to  understand? 

Send  any  comments  that  concern  how 
we  could  make  this  rule  easier  to 
understand  to  the  office  identified  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document. 

Required  Determinations 

Hegulaton,  Planning  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866.  this  document  is  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below.  We  are  preparing  a 
draft  analysis  of  this  proposed  action, 
which  will  be  available  for  public 
comment,  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat.  The  availabilitv 
of  the  draft  economic  analysis  will  be 
announced  in  the  Federal  Register  so 
that  it  is  available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  effect  on  the  economy 


of  Si  00  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environm.ent. 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities. 
Therefore,  we  do  not  believe  a  cost 
benefit  and  economic  analysis  pursuant 
t(jEO  12866  is  required. 

Under  the  Act.  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action.  Critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2).  Section  7  of  the 
Act  requires  Federal  agencies  to  ensure 
that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  on  our  experience  with  the 
species  and  its  needs,  we  believe  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  be  considered  as  jeopardy 
under  the  Act  in  areas  occupied  by  the 
species.  Accordingly,  we  do  not  expect 
the  designation  of  currently  occupied 
areas  as  critical  habitat  to  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding. 


Table  2.— Impacts  of  Chlorogalum  Purpureum  Listing  and  Critical  Habitat  Designation 


Categones  of  activities 


Activities  potentially  affected  by  speaes  listing  only 


Additional  activities  potentially  affected  by  cntical  habi- 
tat designation ' 


Federal  Activities  Potentially 
Affected'. 


Pnvate  or  other  non-Federal 
Activities  Potentially  Af- 
fected ■ 


Activities  such  as  field  maneuvers  by  troops  or  vehi- 
cles, training,  bivouacking,  construction  and  facility 
development  conducted  by  the  Army  Reserve  at  Fort 
Hunter  Liggett  and  the  California  Army  National 
Guard  at  Camp  Roberts  Activities  authorized  or  con- 
ducted by  the  Forest  Service  at  Los  Padres  National 
Forest  such  as  livestock  grazing,  road  maintenance 
or  construction  and  recreation 

Activities  that  require  a  Federal  action  (permit,  author- 
ization, or  funding)  and  may  remove  or  destroy  habi- 
tat for  Chlorogalum  purpureum  by  mechanical  chem- 
ical or  other  means  or  appreciably  decrease  habitat 
value  or  quality  through  indirect  effects  (eg  ,  edge  ef- 
fects invasion  of  exotic  plants  or  animals,  fragmenta- 
tion of  habitat) 


Activities  by  these  Federal  agencies  m  designated 
areas  where  section  7  consultations  would  not  have 
occurred  but  for  the  cntical  habitat  designation 


Funding,  authonzation.  or  permitting  actions  by  Federal 
agencies  m  designated  areas  where  section  7  con- 
sultations would  not  have  occurred  but  for  the  cntical 
habitat  designation. 


'  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  m  addition  to  those  activities  potentially  affected  by  list- 
ing the  species 
^  Activities  initiated  by  a  Federal  agency 
3  Activities  initiated  by  a  pnvate  or  other  non-Federal  entity  that  may  need  Federal  authonzation  or  funding 


The  designation  of  areas  as  critical 
habitat  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation,  may  have 
impacts  that  are  not  attributable  to  the 
species  listing  on  what  actions  may  or 
may  not  be  conducted  bv  Federal 
agencies  or  non-Federal  persons  who 


receive  Federal  authorization  or 
funding.  We  will  evaluate  any  impact 
through  our  economic  analysis  (under 
section  4  of  the  Act;  see  Economic 
Analysis  section  of  this  rule).  Non- 
Federal  persons  who  do  not  have  a 
Federal  sponsorship  of  their  actions  are 


not  restricted  by  the  designation  of 
critical  habitat. 

(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  Chlorogalum 
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purpureum  since  its  listing  in  2000.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  expected  to  impose 
few.  if  any.  additional  restrictions  to 
those  that  currently  exist  in  the 
proposed  critical  habitat  on  currently 
occupied  lands.  We  will  evaluate  any 
impact  of  designating  areas  where 
section  7  consultations  would  not  have 
occurred  but  for  the  critical  habitat 
designation  through  our  ernnnmic 
analysis.  Because  of  the  potential  for 
impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  proposed  rule,  if  made  final, 
is  not  expected  to  significantly  impact 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and. 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat  on  any  Federal  entitlement, 
grant,  or  loan  programs.  We  will 
evaluate  any  impact  of  designating  areas 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and.  as  a  result,  this  rule  has  undergone 
OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulator.-  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulator\'  Enforcement 
Act  (SBREF.-M  of  1996).  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatorv 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulator.-  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulator.' 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certif\-ing  that  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  In 


today's  rule,  we  are  certif\'ing  that  the 
rule  w-ill  not  have  a  significant  effect  on 
a  small  number  of  small  entities.  The 
following  discussion  explains  our 
rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  ser\-ice 
businesses  with  less  than  S5  million  in 
annual  sales,  general  and  hea\'\- 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
Si  1.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  S750.OOO  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulator)-  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g..  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry-  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
ver\-  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial   In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  are  already 
required  to  consult  w-ith  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Chlorogalum  purpureum  If 
this  critical  habitat  designation  is 


finalized.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat. 
However,  we  do  not  believe  this  will 
result  in  any  additional  regulatory 
burden  on  Federal  agencies  or  their 
applicants  because  consultation  would 
already  be  required  due  to  the  presence 
of  the  listed  species,  and  the  duty  to 
avoid  adverse  modification  of  critical 
habitat  would  not  trigger  additional 
regulator.-  impacts  beyond  the  dutv  to 
avoid  jeopardizing  the  species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulator.-  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  Chlorogalum 
purpureum  has  only  been  listed  since 
March  2000.  and  there  have  only  been 
two  formal  consultations  involving  the 
species,  neither  of  which  involved  small 
entities,  the  requirement  to  reinitiate 
consultations  for  ongoing  projects  will 
not  affect  a  substantial  number  of  small 
entities. 

When  the  species  is  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review-  of 
Federal  activities  under  section  7  of  the 
Act.  Because  Chlorogalum  purpureum 
has  been  listed  only  a  relatively  short 
time  and  there  have  been  few  activities 
with  Federal  involvement  in  these  areas 
during  this  time,  there  is  not  a  detailed 
histor.-  of  consultations  based  on  the 
listing  of  this  species.  Therefore,  for  the 
purposes  of  this  review-  and  certification 
under  the  Regulatory  Flexibility  Act,  we 
are  assuming  that  any  future 
consultations  in  the  area  proposed  as 
critical  habitat  will  be  due  to  the  critical 
habitat  designation. 

Approximately,  sixty-eight  percent  of 
the  designation  is  on  Federal  lands.  On 
Federal  lands  included  in  this  proposed 
critical  habitat  designation,  grazing  is 
the  only  activity  identified  as  possibly 
having  an  economic  affect  on  small 
entities.  Grazing  occurs  on  Camp 
Roberts  and  on  the  Los  Padres  National 
Forest  and  may  be  reinitiated  on  Fort 
Hunter  Liggett  in  the  future.  There  are 
currently  two  grazing  permittees  on  all 
Federal  lands  included  in  this  rule,  so 
this  rule  will  not  affect  a  substantial 
number  of  small  entities  involved  in 
grazing  or  other  activities  on  Federal 
lands. 

Most  of  the  remainder  of  the  proposed 
designation  is  on  private  land.  On 
private  lands,  activities  that  lack  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designation  Current 
activities  of  an  economic  nature  that 
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occur  on  private  lands  in  the  area 
encompassed  by  this  proposed 
designation  are  primarily  agricultural. 
such  ds  live-stnck  grazing  and  farming. 
Because  these  areas  are  zoned  rural  and 
nut  near  cities  or  towns,  multiple-unit 
residential  or  commercial  development 
IS  unlikely  Therefore.  Federal  agencies 
such  as  the  Economic  Development 
Administration,  which  is  occasionally 
involved  in  funding  municipal  projects 
elsewhere,  is  unlikely  to  be  involved  in 
projects  in  these  areas.  In  rural  regions 
of  San  Luis  Obispo  and  Monterey 
counties,  previous  consultations  under 
section  7  of  the  Act  between  us  and 
other  Federal  agencies  most  frequently 
involved  the  Army  Corps  of  Engineers 
(ACOE)  or  ttie  Federal  Highwav 
Administration  (FHWA).  In  FHVVA 
consultations,  the  applicant  is  either  the 
California  State  Department  of 
Transportation  or  the  County,  neither  of 
which  is  considered  a  small  entity  as 
defined  here.  ACOE  consultations 
involve  wetlands  or  waterways  and 
occur  due  to  the  presence  of  species  (or 
their  critical  habitat)  that  spend  at  least 
part  of  their  life  in  aquatic  habitats. 
Chlorogalum  purpureum  is  an  upland 
plant  species  and  unlikely  to  be  the 
subject  of  consultations  with  the  ACOE. 
In  agricultural  areas,  the  Natural 
Resources  Conservation  Service  (NRCS) 
occasionally  funds  activities  on  farms  or 
ranches  that  require  consultation  with 
us.  These  consultations  are  infrequent, 
however.  In  the  last  decade,  in  all  of 
Monterey  and  San  Luis  Obispo  counties 
combined,  the  NRCS  has  completed 
only  four  formal  consultations  with  the 
Service.  San  Luis  Obispo  and  Monterev 
counties  enc;ompass  about  4  million 
acres  of  land  and  support  over  40  listed 
species.  Ba.sed  on  the  low  level  of  past 
activity,  we  expect  few  consultations 
with  the  NR{]S  or  other  federal  agencies 
on  the  approximately  7000  acres  of  non- 
federal lands  proposed  in  this  rule.  For 
these  reasons,  the  Service  determines 
that  the  number  of  small  entities  likely 
tn  be  affected  by  this  rule  will  not  be 
substantial. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatorv  requirements. 
First,  if  we  c:on(:lude,  in  a  biological 
opinion,  that  a  proposed  action  is  likelv 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modifv'  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authoritv  and 
lurisdiction,  that  are  economicallv  and 
technologically  feasible,  and  that  would 


avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat, 
A  Federal  agency  and  em  apphcant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
impleitient  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  o£  listed  plant  species  or  require 
terms  $nd  conditions  to  minimize 
adversp  effect  to  critical  habitat.  We  may 
also  idJBntif\'  discretionary  conservation 
recomlnendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  develop 
inforniation  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agencv 
involved  in  the  consuhation.  As  we 
have  a  very  limited  consultation  history 
for  Chlorogalum  purpureum,  we  can 
only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 
it  faces,  especially  as  described  in  the 
final  listing  rule  and  in  this  proposed 
critical  habitat  designation,  as  well  as 
our  experience  with  similar  listed  plants 
in  California.  In  addition,  the  State  of 
California  listed  Chlorogalum 
purpureum  var.  reductum  as  a  rare 
species  under  the  California  Endangered 


Species  Act  in  1978,  and  we  have  also 
considered  the  kinds  of  actions  required 
through  State  consultations  for  this 
species.  The  kinds  of  actions  that  may 
be  included  in  future  reasonable  and 
prudent  alternatives  include 
conservation  set-asides,  management  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
construction  of  protective  fencing,  and 
regular  monitoring.  These  measures  are 
not  likely  to  result  in  a  significant 
economic  impact  to  project  proponents. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed.  In  the 
absence  of  this  economic  analysis,  we 
have  reviewed  our  previously  published 
analyses  of  the  likely  economic  impacts 
of  designating  critical  habitat  tor  other 
California  plant  species,  such  as 
Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower).  Like 
Chlorogalum  purpureum.  C.  robusta 
var.  hartwegii  is  a  native  species 
restricted  to  certain  specific  habitat 
types  along  the  central  coast  of 
California  and  may  require  similar 
protective  and  conservation  measures. 
Chorizante  robusta  var.  hartivegii  differs 
from  Chlorogalum  purpureum,  in  that  it 
occurs  closer  to  the  coast,  in  an  area 
experiencing  greater  residential  and 
commercial  development.  Our  high-end 
estimate  of  the  economic  effects  of 
designating  one  critical  habitat  unit  of 
C  robusta  var  hartwegii  ranged  from 
582,500  to  S287.500  over  ten  years  We 
believe  that  the  effects  of  the  proposed 
rule  for  Chlorogalum  purpureum  will  be 
lower  than  the  economic  effects 
identified  for  other  California  plant 
critical  habitat  designations,  such  as  C 
robusta  var.  hartwegii.  that  occur  in 
regions  with  higher  population  densities 
where  commercial,  residential,  and 
infrastructure  development  is  more 
likely.  We  believe  that  the  effects  of  the 
proposed  rule  for  Chlorogalum 
purpureum  are  likely  to  be  lower  than 
those  identified  above,  due  to  the 
greater  human  population  densities  and 
economic  activity  that  is  occurring  in 
southern  Santa  Cruz  County  where  C, 
robusta  var.  hartwegii  occurs. 

In  summary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  It 
would  not  affect  a  substantial  number  of 
small  entities.  The  entire  designation 
likely  involves  fewer  than  100  privately 
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owned  parcels:  many  of  these  parcels 
are  located  in  areas  where  likely  future 
land  uses  are  not  expected  to  result  in 
Federal  involvement  or  section  7 
consultations.  As  discussed  earlier, 
most  of  the  private  parcels  within  the 
proposed  designation  are  currentlv 
being  used  for  agricultural  purposes 
and.  therefore,  are  not  likely  to  require 
any  Federal  authorization.  In  the 
remaining  areas.  Federal  involvement — 
and  thus  section  7  consultations,  the 
only  trigger  for  economic  impact  under 
this  rule — would  be  limited  to  a  subset 
of  the  area  proposed.  The  most  likely 
Federal  involvement  would  be  through 
the  2  grazing  allotments  that  currently 
occur  on  Federal  lands  that  overlap  with 
the  proposed  designation,  or  through 
ACOE  or  NRCS  activities.  We  anticipate 
projects  involving  these  agencies  will  be 
infrequent  within  the  proposed 
designation  due  to  the  species  biologv, 
proximity  to  military  ba.ses,  and  (for 
NRCS)  the  low  le\'el  of  previous 
consultation  activity  in  these  counties. 
This  rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destrov  or 
adversely  modify  critical  habitat.  While 
this  may  occur,  it  is  not  expected 
frequently  enough  to  affect  a  substantial 
number  of  small  entities.  Even  when  it 
does  occur,  we  do  not  expect  it  to  result 
in  a  significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  The  kinds  of 
measures  we  anticipate  we  would 
provide  can  usually  be  implemented  at 
low  cost.  Therefore,  we  are  certifying 
that  the  proposed  designation  of  critical 
habitat  for  Chlorogalum  purpureum  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  an  initial  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regidatorv  Enforcement 
Fairness  Act  (5  L'.S.C.  804(2)) 

In  the  {economic  analysis  we  will 
determine  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  SlOO  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions  in  tlie  economic  analysis,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 


regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  nile  is  a  significant 
regulator}'  action  under  Executive  Order 
12866.  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  nf  Energ\  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et,seq,) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S,C,  1501,  et 
seq.): 

(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  not  be  affected  unless 
they  propose  an  action  requiring  Federal 
funds,  permits  or  other  authorization. 
Any  such  activity  will  require  that  the 
Federal  agency  ensure  that  the  action 
will  not  adversely  modif\'  or  destroy 
designated  critical  habitat. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  SlOO  million  or  greater 
in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630.  this  proposed  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  rule  would  not  take 
private  property  As  discussed  above, 
the  designation  of  critical  habitat  affects 
only  Federal  agency  actions;  it  does  not 
provide  additional  protection  for  the 
species  on  non-Federal  lands  or 
regarding  actions  that  lack  any  Federal 
involvement.  Furthermore,  the  Act 
provides  mechanisms,  through  section  7 
consultation,  to  resolve  apparent 
conflicts  between  proposed  Federal 
actions,  including  Federal  funding  or 
permitting  of  actions  on  private  land, 
and  the  conservation  of  the  species, 
including  avoiding  the  destruction  or 
adverse  modification  of  designated 
critical  habitat.  We  recognize  that 
Federal  projects  that  also  affect  private 
property  may  be  proposed  in  the  future. 
We  fully  expect  that,  through  section  7 
consultation,  such  proiects  can  be 
implemented  consistent  with  the 
conservation  of  Chlorogalum 


purpureum:  tnereforc.  this  rule  would 
not  result  in  a  takings. 

Federalism 

In  accordance  with  Executive  Order 
13132.  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
Designation  of  critical  habitat  onlv 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation  if  they  lack  any  Federal 
nexus.  In  areas  occupied  by 
Chlorogalum  purpureum,  Federal 
agencies  funding,  permitting,  or 
implementing  activities  are  already 
required,  through  consultation  with  us 
under  section  7  of  the  Act.  to  avoid 
jeopardizing  the  continued  existence  of 
Chlorogalum  purpureum  If  this  critical 
habitat  designation  is  finalized.  Federal 
agencies  also  must  ensure,  also  through 
consultation  with  us,  that  their  activities 
do  not  destroy  or  adversely  modif\' 
designated  critical  habitat. 

In  unoccupied  areas,  or  areas  of 
uncertain  occupancy,  designation  of 
critical  habitat  could  trigger  additional 
review  of  Federal  activities  under 
section  7  of  the  Act,  and  may  result  in 
additional  requirements  on  Federal 
activities  to  avoid  destroying  or 
adversely  modif\'ing  critical  habitat 
Any  development  that  lacked  Federal 
involvement  would  not  be  affected  bv 
the  critical  habitat  designation.  Should 
a  federally  funded,  permitted,  or 
implemented  project  be  proposed  that 
may  affect  designated  critical  habitat, 
we  will  work  with  the  Federal  action 
agency  and  any  applicant,  through 
section  7  consultation,  to  identify  ways 
to  implement  the  proposed  project 
while  minimizing  or  avoiding  anv 
adverse  effect  to  the  species  or  critical 
habitat   In  our  experience,  the  vast 
majority  of  such  projects  can  be 
successfully  implemented  with  at  most 
minor  changes  that  avoid  significant 
economic  impacts  to  project 
proponents 

Tne  designations  may  have  some 
benefit  to  these  governments  in  that  the 
areas  essential  to  the  conservation  of 
these  species  are  more  clearly  defined, 
and  the  priman.'  constituent  elements  of 
the  habitat  necessar>-  to  the  sur\'ival  of 
these  species  are  specifically  identified. 
While  this  definition  and  identification 
does  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  (rather  than  waiting  for 
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rase-bv-case  spctinn  7  ronsultations  to 
occur) 

Civil  Justice  Reform 

In  ai  (  nrdance  with  Executive  Order 
1J9HH   the  Department  of  the  Interior's 
Office  nf  the  Solicitor  has  determined 
'hat  this  rule  does  not  unduly  burden 
the  judu  lal  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  pr(n  isions  of  the  Endangered 
Spec  ies  Ar  t  The  rule  uses  standard 
pri)[)ert\  desi  nptions  and  identifies  the 
priniar\  ( rmstituent  element-,  within  the 
designated  ar»Ms  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Chlnrosoluni  purparfuni  - 

Paperwork  Reduction  Act  of  1995  (44 
r.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  0MB  under  the  Paperwork 
Reduction  Act  This  rule  will  not 
impose  recordkeeping  or  reporting 
r>H|Liirt'ments  on  State  or  local 
gn\f' rnments.  individuals,  businesses,  or 
organizations.  An  agency  may  not 
(  nnduct  iir  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displavs  a 
currentlv  valid  OMB  control  number. 

National  Environmental  Policv  .Act 

We  ha\  e  determined  that  an 
En\  ironmental  Assessment  and/or  an 


Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended.  A 
notice  outlining  our  reason  for  this 
detenriiii.itinn  was  published  in  the 
Federal  Register  on  October  25.  1983 
(48  PR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Govffl-nment-to-Government  Relations 
With  Native  American  Tribal 
Governments"  (59  FT?  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis.  The 
proposed  designation  of  critical  habitat 
for  Chlorogalum  purpureum  does  not 
contain  any  Tribal  lands  or  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
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The  primar>'  author  of  this  proposed 
rule  is  Heidi  E.  D,  Oowell.  Ventura  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service.  2493  Portola  Road. 
Suite  B.  Ventura.  California  93003  (805/ 
644-1766). 

List  of  Subjects  in  50  CFR  part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

.•\ccordingl\'.  the  Ser\i(  e  hert>b\ 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART1 7— {AMENDED] 

1.  The  authorit\  i  itation  for  part  17 
continues  to  read  as  follows: 

.Authority:  16  I  .S.C.  1361-1407;  16  U.S.C. 
1531-1344:  16  U.S.C.  4201-4205:  Pub.  L.  99- 
62.5.  100  Stat.  3.500,  unless  otherwise  noted. 

2.  In  §  17.12(h}  revise  the  entrv  for 
(Chlorogalum  purpureum  under 

FLOVVERING  PLANTS    to  read  as 
follows: 

§  17.12     Endangered  and  threatened  plants. 


(hi 


Species 


Scientific  name 


Common  name 


Historic 
range 


Family 


Status 


When 
listed 


Critical 
habitat 


Special 

ruies 


Flowering  Plants 


Chiorogalum  ouroureum     Puro'e  amole 


3   In  i^  17.96.  as  proposed  to  be 
amended  at  65  FR  66865.  November  7. 
2000.  amend  paragraph  (b)  by  adding  an 

entr\  for  i'.hloro<inhim  purpureum  und>'r 
FtimiU  Liiiat  ^'ae  to  read  as  follows; 

§  1 7.96    Critical  habitat— plants. 

•  *  t  *  * 

(b)  *    *    • 

FamiU  l.ili.iceaf   (!h.l  >rogalum 
purpurf'um  >  purple  aninle) 

il)  Critical  habitat  units  are  depicted 
for  Monterey  and  San  Luis  Obispo 
counties,  California,  on  the  maps  below 

(2)  Thf  primar\'  (  DUstituent  cji'ments 
of  critical  habitat  for  Chlorogalum 


U.S.A 


(CA)  Liliaceae- 
Uly. 


I7  96(b( 


NA 


purpureum  var.  purpureum  are  the 
habitat  components  that  provide: 

(i)  Soils  that  are  mostly  gravelly  to 
--.indy  and  well  drained  on  the  surface. 
are  underlain  by  clay  soils,  and  are 
frequently  cryptogamic: 

(ii)  Plant  communities  that  support 
the  appropriate  associated  species. 
including  valley  and  foothill  grassland 
(most  similar  to  the  needlegrass  series 
and  California  annual  grassland  series 
in  Sawyer  and  Keeler- Wolf  (1995)),  blue 
oak  woodland  (Quercus  douglasii]  or 
oak  savannahs  (Holland  1986).  and  open 
areas  within  shrubland  communities 
(most^imilar  to  the  Chamise  series  in 


Sawyer  and  Keeler-Wolf  (1995), 
although  percent  e;over  of  chamise  at 
known  Chlorogalum  purpureum  \ar 
purpureum  areas  is  unknown).  Within 
these  vegetation  communit\  tvpes.  C.  p. 
var.  purpureum  appears  where  there  is 
little  cover  of  other  species  which 
compete  for  resources  available  for 
growth  and  reproduction:  and. 

(iii)  Areas  of  sufficient  size  and 
configuration  to  maintain  ecosystem 
functions  and  processes,  such  as 
pollinator  activity  between  existing 
colonies,  bydrologic  regime,  appropriate 
predator-prey  populations  to  prevent 
excessive  herbivorv'.  and  seed  dispersal 
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mechanisms  between  existing  colonies 
and  other  potentially  suitable  sitf^s 

(3)  The  primary'  constituent  elements 
of  critical  habitat  for  Chlorogalum 
purpureun:  var,  redactum  are  the 
habitat  components  that  provide: 

(i)  Well-drained,  red  clay  soils  with  a 
large  component  of  gravel  and  p»'bbies 
on  the  upper  soil  surface,  and  are 
frequently  cryptogamic: 

(ii)  Plant  communities  that  support 
the  appropriate  associated  species, 
including  grassland  (most  similar  to  the 
California  annual  grassland  series  in 
Saw\er  and  Keeler-Wolf  (1995)  or  the 
pine  bluegrass  grassland,  non-native 
grassland  and  wildflower  field 


descriptions  in  Holland  !1986)),  blue 
oak  woodland  {Quercus  douglasii)  or 
oak  savannahs  (Holland  1986).  and  open 
areas  within  shrubland  communities 
(most  similar  to  the  C^hamise  series  in 
Sawver  and  Keeler-Wolf  (1995). 
although  percent  C(i\er  nf  (  hamise  at 
known  Chlorogalum  purp'ureum  var. 
reductum  areas  is  unknnNsn    Within 
these  vegetation  communitx  t\pes.  C  p. 
var.  reductum  appears  where  there  is 
little  cover  of  other  species  which 
compete  for  resources  available  for 
growth  and  reproduction;  and 

(iii)  Areas  of  sufficient  size  and 
configuration  to  maintain  ecosystem 
functions  and  processes,  such  as 


pollinator  actnity  between  cM-tint: 
colonies,  hydrologic  regime,  rtppropriate 
predator-prey  populations  to  prevent 
excessive  herbivon.',  and  seed  dispersal 
mechanisms  between  existing  colonies 
and  other  potentially  suitable  sites. 

(4)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  railroads, 
airport  runways  and  buildings,  other 
paved  areas,  lawns,  and  other  urban 
landscaped  areas  not  containing  one  or 
more  of  the  primary'  constituent 
elements. 

(5)  Map  1  follows. 

BILLING  CODE  431&-55.-P 
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iK*  San  Luis  Obispo 


10         15         20         25         30         36        .40   Mies 


Scale  ,A.pproximately  l:8t>0,000 


Map  1  -  Index  Map  of  Critical  Habitat 
Proposed  for  Purple  Amole  and 
Camatta  Canyon  Amole 
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(6)  Fort  Hunter  Liggett  Unit: 

(i!  Chlorngalum  purpureum  var. 
pvrpureuin   Fort  Hunter  Liggett  (A) 
I'nit;  Monterey  C"ount\',  Clalitornia 
From  l-'SGS  1:24.000  quadrangle  ma[) 
Cosio  Knob.  Espinosa  Canvnn.  Inlun, 
and  Williams  Hill.  Lands  bounded  b\' 
LTM  zone  10  NAD83  coordinates  (E.N) 
668926.  :i97r>H-iO:  668823.  3975890; 
668632. 3975980:  668577.  3976120: 
668472. 3976230:  668110.  3976530: 
667976.  3976680: 667821.  3977100: 
667616. 3977300: 667568. 3977460: 
667528, 3977590:  667386.  3977730; 
667365. 3977860: 667257. 3977910: 
667000. 3977990:  666915.  3978050: 
666819. 3978190;  666701,  3978240: 
666612.  3978330;  6664''8.  3978570: 
666421. 3978750; 666290.  3978900: 
666100. 3979000; 665920.  3979070 
665725. 3979340; 665606.  3979460: 
665499.  3979630; 665432.  3979740. 
665378. 3979850; 665196. 3980060. 
665074,  3980330: 664849.  3980230: 
664708. 3980260;  664592,  3980300; 
664493. 3980360:  664376.  39804  30: 
3980560, 664329.  3980710: 
3980770; 664087.  3980890: 
3981020: 664052.  3981180: 
3981360: 663678,  3981230: 
3981270; 663556.  3981220: 


664239. 
664252. 
663934. 
663834, 
663599. 
663441. 


3981140:663325,  39812 '0: 


663157. 

662926, 

662061. 

661873. 

661634. 

661471. 

661216. 

660894. 

660715. 

660437, 

660061. 

659631, 

659572, 

659443. 

659344. 

659867, 

659826, 

659712. 

659577. 

659362 

659626. 

659817. 

660090, 

660169, 

660269. 

660384, 

660607. 

660825, 

660931, 

661133. 

661367. 


3981350: 
3981730; 

3982  300: 
3981750; 
3981930; 
3981950; 
3982180; 
3982490; 
3982860. 
3983130; 
3983300; 
3983590: 

3983  790: 
3983880: 
3984070: 
3984390; 
3984500, 
3984680: 
3984930: 
3985400: 
3985610. 
3985720; 
3985750; 
3985830; 
3986090; 
3986270; 
3986320; 
3986240; 
3986120; 
3985990; 
3985890; 


663024, 
662478. 
661979. 
661740. 
661555, 
661340. 
661046. 
660821. 
660603. 
660284. 
659953. 
6595  74. 
659479, 
659409. 
659774, 
659872. 
659779. 
659631. 
659468, 
659521. 
659724, 
659924. 
660114. 
660169. 
660382. 
660509. 
660766, 
660881, 
660996. 
661249, 
661576, 


3981510. 
3982170; 
3982300, 
3981-80, 
3981940; 
3982010. 
3982330, 
3982650; 
3982950; 
3983240: 
3983400; 
3983710; 
3983780; 
3983940; 
3984290: 
3984440: 
39845-0: 
3984840; 
3985130: 
3985550: 
3985670: 
3985730, 
3985790. 
3985880: 
3986220; 
3986320; 
3986270; 
3986190. 
3986060; 
3985930: 
3985-40. 


661671, 
661675. 
661818, 

661957. 

661986, 

662164, 

662195, 

662223, 

662165, 

662313, 

662286, 

662425, 

662626. 

662926. 

563196. 

663465, 

R63648 

663837. 

664019. 

664239. 

664727, 

664647, 

664683, 

664650, 

664625, 

664707. 

664774, 

664976. 

665161, 

665403. 

665518. 

665484, 

665539. 

665802, 

666107. 

666143, 

666288. 

666766, 

666881, 

667055, 

667296. 

667242, 

667745. 

667910. 

667927. 

668119, 

668127. 

668201, 

668362, 

668603. 

668757. 

668956. 

669320. 

669346. 

669858 

669954. 

670036, 

669926. 

669722, 
669729, 
669761. 
669741. 
668645. 
667577. 


3985650; 
3985500; 
3985380: 
3985220; 
3985080: 
3984920; 
3984790; 
3984650; 
3984520; 
3984360; 
3984220: 
3984010; 
3983800; 
3983890; 
3983860; 
3983820; 
3983610; 
3983570; 
3983580; 
3983750: 
3983850; 
3984160: 
3984340: 
3984530: 
3984760; 
3984920: 
3985090; 
3985250; 
3985450: 
3985450; 
3985550: 
3985790; 
3985890: 
3985960; 
3986270: 
3986590; 
3986990: 
3987990: 
3987940; 
3987850: 
3987700: 
3987540: 
3987120; 
39a6--0: 
3986510, 
3986460; 
3986220: 
3986160: 
3986020; 
3985770; 
3985580; 
3985600: 
3985630, 
3985330; 
3985230. 
3985140; 
3984940; 
3984550; 
3983480. 
3983110; 
3982760: 
3981860. 
3982250; 
3982370; 


661673. 
661745. 
661898. 
661968. 
662069. 
662165. 
662248, 
662174. 
662251, 
662288. 
662317, 
662475, 
662819, 
663081, 
663376, 
663560. 
663719, 
663927, 
664088. 
664556, 
664706, 
6646-7, 
664608. 
664624. 
664657. 
664711. 
664857. 
665130. 
665252. 
665494. 
665544. 
665483. 
66574". 
665911, 
666102. 
666248, 
666476. 
666847, 
666968. 
667171. 
667264, 
667451, 
667860, 
667903. 
668009, 
668152, 
668145. 
668260. 
668472. 
668712. 
668855. 
669083. 
669417. 
669683. 
669938. 
670048. 
670045. 
66969-. 

669724. 
669728. 
669723, 
668645. 
668148. 
667427. 


3985570 
3985430 
3985290 
3985140: 
3985050 
3984850 
3984710 
3984610 
3984420 
3984290 
3984110 
3983890 
3983840 
3983900 
3983920 
3983690 
3983560 
3983550 
3983680 
3983780 
•(984020 
3984260 
3984420 
3984650 
3984820 
3985000 
3985150 
3985360 
3985490 
3985480 
3985700 
3985870 
3985920 
3986150 
3986420 
3986780 
J987340 
3987950 
3987900 
3987780 
3987630 
3987500 
3987020 
3986600 
3986460 
3986360 
39861-0 
3986160 
3985900 
3985660 
3985550 
3985620 
3985490 
3985270 
398.5190 
3985090 
3984680 
3984270 
3983280 
3983000 
3982620 
3981830 
3982250 
3982950 


667314.  3982930:  667326.  3981  HJ(i 
667740.  3981810;  667749.  3981440 
667751.  3980180:  667085. 3980180 
668335. 3979250: 669244. 3978640 
669467.  3978960:  670986. 3978670 
672196, 3978650: 672204, 3977830 
673009,  3977830: 673017. 3977120 
672897. 3976940: 672855. 3976700 
672878,  3976530; 672842. 3976410 
672797.  3976290;  672717,  3976160 
672530. 3976240: 672257,  3976420 
672163, 3976410; 672034,  3976370 
671939, 3976420;  671877,  3976380 
671784, 3976360:  671644,  3976390 
671575. 3976460: 671533,  3976490 
671300,  3976630:  671163,  3976710 
671090, 3976690; 671029,  3976610 
670900, 3976540;  670846,  3976370 
670725. 3976320: 670715,  3976230 
670746, 3976060:  670723,  3975960 
670648, 3975920:  670406,  3975670 
670060.  3975320:  669948,  3975110 
669646.  3975280:  669500.  3975350 
669368. 3975370:  669275.  3975360 
669145, 3975480:  669032,  3975610 
668926,  3975810. 

(ii)  Chlorogalum  purpureum  var. 
purpureum.  Fort  Hunter  Liggett  (B) 
Unit:  Monterey  County.  California, 
From  uses  1:24.000  quadrangle  map 
Jolon.  and  Burnett  Peak.  Lands  bounded 
by  UTM  zone  10  NAD83  coordinates 
(E.N):  661019.  3971490:  661018. 
3971520; 661017,  3971550:  661008, 
3971580: 661063. 3971610:  661102. 
3971620: 661130, 3971660:  661171, 
3971770: 661255,  3971780:  661268, 
3971760: 661280. 3971750: 661 320. 
3971750:  661371,  3971740;  hh:404. 
3971690; 661464.  3971660:  b-  :"  n 
3971660;  661571,  3971640;  b>-.-i''-<'. 
3971700:  661693. 3971790: 661725. 
3971850; 661767. 3971880: 661850, 
3971810:  661916,  3971790;  661962. 
3971740: 662041. 3971670;  662101, 
3971640: 662166, 3971610: 662206, 
3971590: 662225, 3971550: 662157, 
3971470: 662142. 3971410:  662159, 
3971360: 662149, 3971320: 662064, 
3971240: 662053, 3971220:  662038. 
3971200:  662015,  3971190: 661986, 
3971170:  661938,  3971140: 661881. 
3971120: 661826, 3971090; 661741. 
3971110; 661650, 3971170;  661596. 
3971160:661534, 3971170:661464. 
3971150;  661431,  3971190;  661394. 
3971200: 661362,  3971210:  661329. 
3971230: 661289,  3971250;  661244. 
3971270: 661211, 3971300: 661158. 
3971330: 661095,  3971380:  661042. 
3971460: 661026, 3971470: 661019. 
39-1490 

iiii}  Map  2  follows. 
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101        23456789       10  Miles 


Scale  Approximately  1:  200,000 

Map  2  -  Critical  Habitat 

Proposed  for  Purple  Amole: 

Fort  Hunter  Liggett  Unit 


(D 
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(7)  Camp  Roberts  Unit 
(i)  Chlorogalum  purpurf^um  xar 
purpurpum   San  Luis  Obispri  (  (iuni\ 
Cdlifornia.  From  USGS  1:24.000 
quadrangle  map  Bradley.  Lands 
bounded  hv  ITM  zone'lO  NADR,^ 
toordindtes  lE.N);  698578,  3961  H"(i, 
698597.  3961870; 698803.  3961890. 
698938.  3961980: 699082.  3962110. 
699085.  3961960:699071.  3961830. 
698992.  3961710. 698954.  3961600: 
698943.  3961500: 698945.  3961310: 
698840.  3961170; 698739. 3961090: 
698496  3961000: 698381.  3960980; 
3960880: 698229.  3960720: 
3960420; 698165.  3960270. 
3960100; 697976.  3959940; 
3959700: 697632.  3959600: 
3959530: 697462.  3959380: 
3959270; 697310. 3959170: 
697132. 3958980: 
3958950; 
3958950 


698287. 

698211. 

698080, 

697789. 

697553. 

697395. 

697180.  3959020. 

697076.  3958960: 697034 

696952. 3958950; 69b77H 

696727.  3958940;  696647  J95889(1. 

696528.  3958860;  696481.  3958850. 

696417.  3958800; 696367,  3958770; 

696306,  3958750;  696155,  <958'-4n. 

696030. 3958740;  695945,  3958740. 

695909. 3958750;  695871.  3958770; 

695738. 3958890;  695699.  3958920; 

695630.  3958990; 695579.  3959070; 

695493.  3959220  h^n  i.V.].  3959450: 

695283,  3959520,  HM,i22a,  3959560: 


695093.  3959680;  695018,  3959760 
ti94961.  3959840;  694886,  3959990 
h94870. 3960030: 694857.  3960110 
694835, 3960180; 694840.  3960220 
694824.  3960290; 694815, 3960340 


694816, 
694853, 
694850. 

694806. 

694817. 

694801, 

694778. 

694790. 

694772. 

694755, 

694726, 

694655. 

644498. 

694410 

694309. 

694057. 

693952, 

693910, 

694004, 

694143, 

694389, 

694565. 

694711. 

694787. 

694839, 

695036, 

695016. 


^960,^60, 
3960380, 
3960410, 
3960430: 
3960490 
396054(1 
3960580; 
3960620: 
3960650: 
3960700; 
3960790. 
3960810 
< 9608 10, 
39608,-10, 
3961030; 
3961020: 
3961080: 
3961120: 
3961250: 
3961490; 
3961720: 
3961940: 
3962100: 
3962230: 
3962350. 
3962440: 
3962580 


69482" 

694861. 

694823. 

694805. 

694821 

694"82, 

694783. 

694785 

694762 

694726. 

694692. 

6M4589 

6M444  7. 

694 3 "4, 

694129. 

694001, 

693914, 

693937. 

694088. 

694255. 

694462. 

694647. 

694753, 

694773. 

694931. 

695022, 

695054. 


3960370 
3960390 
3960410 
3960460 
3960510 
1960550 
3960600 
3960630 
,39606  "0 
3960760 
3900820 
3960810 
3960810: 
3960910: 
3961060 
3961060 
3961080 
3961200 
3961370 
3961590 
3961860 
3962010 
3962150 
3962330 
3962370 
3962510 
3962670 


695033.  3962740:695024.  3962800 
695045,  3962880:  695060,  39629"0 

695002,  39630  50,  694963,  3963100 
694960,  3963200:  694912,  3963320: 
694809.  3963560;  695185.  3963680 
695281.  3963690;  695436.  3963680 
695594  3963580:  695708,  3963580 
695-77.  3963520:  695796.  3963520 
695819.  3963480;  695877.  3963380 
695906. 3963320;  695912.  3963290 
695911.  3963260:  695883.  3963150 
695865. 3963080; 695809.  3962890 
695800.  3962850;  695797.  3962800 
695799,  3962600;  695807,  3962580 
695658,  3962580;  695667.  3962480 
695755. 3962240:  695767.  3962200 
695771.  3962130:  695752.  3962060 
695707.  3961980:  695676.  3961930 
695618.  3961870:  695585.  3961830 
695569.  3961790:  695553,  3961730 
695552. 3961670:  695566.  3961640 
695646. 3961550:  695690.  3961540 
695730. 3961530:  695834.  3961540 
695958.  3961550;  696138.  3961510 
696214.  3961500:  696280,  3961480 
696306, 3961460: 696490. 3961250 
696553. 3961190:  696610.  3961150 
696862,  3961040;  696927.  3961020 
697776. 3960690;  697872.  3960780 
698024. 3961010:  698578.  3961870 
(ii)  Map  3  follows. 
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Dated:  November  2.  2001. 

loseph  E,  DoddridRe. 

.•\.ss/.s/anf  .S('(  rrtim  tor  Fish  and  Wildlife  and 
Parks. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  of  heanngs  and  investigations, 
commitlee  meetings  agency  decisions  and 
rulings  delegations  of  authonfy.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-077-1] 

Notice  of  Request  for  Reinstatement  of 
an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 

in.spection  Ser\  ice.  I'SDA. 

ACTION:  Reinstatement  of  approval  of  an 

information  collection:  comment 

re(]uest. 


SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  199,5.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Ser\'ice's  intention  to 
request  rein.statement  of  an  information 
collection  to  allow  nongovernment 
facilities  to  become  accredited  to 
perform  services  that  could  be  used  as 
the  basis  for  export  certification  of 
plants  or  plant  products. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked  by  )anuar\-  7.  2002. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-077-1. 
Regulatorv  Analysis  and  Development. 
PPD.  APHIS.  Suite  3C03.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238 

Please  state  that  \  our  comment  refers 
to  Docket  Nf).  01-077-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  IJSDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Mondav  through  Friday,  except 
holidays  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 

\ 


information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
\\^^^\■. aphis. usda.gov/ppd/rad/ 
\\ebrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  accreditation 
program,  contact  Mr.  Michael  Ward. 
Program  Manager,  PPQ.  APHIS,  4700 
River  Road  Unit  140,  Riverdale,  MD 
20737;  (301)  734-5227.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title.  Accreditation  of  Non- 
Government  Facilities. 

OMB  Number:  0579-0130. 

Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract:  The  United  States 
Department  of  Agriculture  (USDA)  is 
responsible  for  preventing  plant  pests 
from  entering  the  United  States  and 
controlling  and  eradicating  plant  pests 
in  the  United  States.  The  Plant 
Protection  Act  authorizes  the 
Department  to  carry  out  this  mission. 
The  Plant  Protection  and  Quarantine 
(PPQJ  program  of  USDAs  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
is  responsible  for  implementing  the 
regulations  that  carry  out  the  intent  of 
this  Act. 

In  performing  this  mission,  APHIS 
provides  export  certification  ser\'ices  to 
assure  other  countries  that  the  plants 
and  plant  products  they  are  receiving 
from  the  United  States  are  free  of  plant 
pests. 

The  export  certification  regulations, 
which  are  contained  in  7  CFR  part  353. 
describe  the  procedures  for  obtaining 
certification  for  plants  and  plant 
products  offered  for  export  or  reexport 
Our  regulations  do  not  require  that  we 
engage  in  export  certification  activities; 
however,  we  perform  this  work  as  a 
service  to  exporters  who  are  shipping 
plants  or  plant  products  to  countries 
that  require  phytosanitary  certification 
as  a  condition  of  entry. 

After  assessing  the  condition  of  the 
plants  or  plant  products  intended  for 
export  (i.e.,  after  conducting  a 
phytosanitar\'  inspection),  an  inspector 
will  issue  an  internationally  recognized 
phytosanitary  certificate,  a 
phyiosanitary  certificate  for  reexport,  or 


an  export  certificate  for  processed  plant 
products.  Laboratory  testing  of  plant  or 
plant  product  samples  is  an  important 
component  of  the  certification  process. 

The  regulations  in  7  CFR  part  353 
allow  nongovernment  facilities  (such  as 
commercial  laboratories  and  private 
inspection  services)  to  be  accredited  by 
APHIS  to  perform  specific  laboratory 
testing  or  phytosanitary  inspections  that 
could  sen,'e  as  the  basis  for  issuing 
Federal  ph\"tosanitar\'  certificates. 
phytosanitar>-  certificates  for  reexport, 
or  export  certificates  for  processed  plant 
products. 

The  accreditation  process  requires  the 
use  of  several  information  collection 
activities  to  ensure  that  nongovernment 
facilities  applying  for  accreditation 
possess  the  necessary  qualification.  We 
arc  asking  approval  from  the  Office  or 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will'help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessan.'  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
3.39080  hours  per  response. 

Respondents:  U.S.  growers,  shippers, 
and  exporters;  State  and  plant  health 
protection  authorities. 

Estimated  number  of  respondents:  87. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  annual  number  of 
responses:  87. 

Estimated  total  annual  burden  on 
respondents:  295  hours.  (Due  to 
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averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  I3C.  this  2nd  day  nf 
November.  2001. 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen'ice. 
|FR  Doc    01-28066  Filed  11-7-01;  8:45  am) 
BtLUNG  CODE  3410-3«-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-083-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection:  comment 
request. 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection,  the 
Envirorunental  Monitoring  Form. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked  by  Ianuar\-  7.  2002. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-083-1. 
Regulator^-  Analysis  and  Development, 
PPD.  APHIS,  Suite  3C03.  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-083-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m  , 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 


www.aphis.usda.gov/ppd/rad/ 
webrepor  html 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the 
Environmental  Monitoring  Form, 
contact  Mr.  Ronald  Berger. 
Environmental  Monitorin,g  Team 
Leader.  PPQ.  APHIS.  4  700  River  Road 
Unit  150,  Riverdale.  MD  20737;  (301) 
734-5105  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mrs  Celeste  Sickles. 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

SUPPLEMENTARY  INFORMATION: 

Title.  Environmental  Monitoring 
Form. 

OMB  Sumber:  0579-01 17. 

T\-pe  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Ser\  ice  (APHIS) 
provides  leadership  in  ensuring  the 
health  and  care  of  animals  and  plants. 
The  Agency  attempts  to  carr>-  out  this 
mission  in  a  manner  that  promotes  and 
protects  the  environment. 

In  accordance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.)  and  the  regulations  that 
implement  this  act  (contained  in  40  CFR 
1500-1508).  APHIS  engages  in 
environmental  monitoring  for  certain 
activities  that  we  conduct  to  control  or 
eradicate  certain  pests  and  diseases  We 
monitor  those  activities  that  have  th^ 
greatest  potential  for  harm  to  the  human 
environment  to  ensure  that  the 
mitigation  measures  de\e!oped  to  avoid 
that  harm  are  enforced  and  effective.  In 
many  cases,  monitoring  is  required 
where  APHIS  programs  are  conducted 
close  to  habitats  of  endangered  and 
threatened  species.  This  monitoring  is 
developed  in  coordination  with  the 
United  Stales  Department  of  the 
Interior.  Fish  and  Wildlife  Ser\-ice.  in 
compliance  with  the  Endangered 
Species  Act  (16  U.S.C.  1531-1544). 

APHIS  field  personnel  and  State 
Cooperators  jointly  use  APHIS  Form 
2060.  Environmental  Monitoring  Form 
to  collect  information  concerning  the 
effects  of  pesticide  use  in  these  sensiti\e 
habitats  The  goal  of  environmental 
monitoring  is  to  track  the  potential 
impact  that  APHIS  activities  may  have 
on  the  environment  and  to  use  this 
knowledge  in  making  any  necessan 
adjustments  in  future  program  actions. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  APHIS  Form  2060 
for  an  additional  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 


information  collection.  These  comments 
will  help  us: 

(1 )  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tlie 
Agency   including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  u.se.  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.5 
hours  per  response. 

Respondents:  Growers/appliers  of 
pesticides.  State  Department  of 
Agriculture  personnel. 

Estimated  number  of  respondents: 
150 

Estimated  number  of  responses  per 
respondent:  20. 

Estimated  annual  number  of 
responses:  3.000. 

Estimated  total  annual  burden  on 
respondents:  1.500  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record 

Done  in  Washington.  DC,  this  2nd  day  of 
November  2001. 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc  01-28067  Filed  11-7-01:  8:45  am] 
BILLING  CODE  3410-34-0 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No  00-026R] 

Residue  Policy 

AGENCY:  Food  Safety  and  Inspection 

Ser\'ice.  USDA 

ACTION:  Notice;  reopening  of  comment 

period. 

SUMMARY:  The  Food  Safety  and 
Inspection  Ser\'ice  (FSIS)  is  reopening 
the  comment  period  for  the  Federal 
Register  publication  "Residue  Policy" 
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notice  for  an  additional  30  days.  This 
tu  tinn  rt'sponcis  to  d  request  to  allow 
diiditional  tim*^  for  comments. 
DATES:  Comments  must  be  received  on 
or  before  December  10.  2001. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Room,  DOCKET  #  0O-026R, 
Room  102.  Cotton  Annex  Building.  300 
12th  Street.  S\V..  Washington.  DC 
20250-3700.  All  comments  received  in 
response  to  this  notice  will  be 
considered  part  of  the  public  record  and 
will  be  available  for  viewing  in  the  FSIS 
Docket  Room  between  8:30  a.m.  and 
4:30  p.m..  Monday  through  Friday.  FSIS 
has  made  a  technical  paper  available  in 
the  FSIS  Docket  Room  and  on  the  FSIS 
hiimepdge  {^\^\^\.fsisusda.go\■]^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  1,,  Lazenbv.  Acting  Director. 
Tf(  hnicdi  Anaivsis  Staff,  Office  Policy. 
I'rogram  Development  and  Evaluation; 
(202) 205-0210 

SUPPLEMENTARY  INFORMATION:  On  August 
b.  2U0I.  The  Fuud  Safety  and  Inspection 
Service  (FSIS)  announced  its  intention 
to  harmonize  its  procedures  with  those 
of  the  Food  and  Drug  Administration 
(FDA)  with  respect  to  the  target  tissue/ 
marker  residue  policy  in  testing  animal 
tissues  for  residues  of  new  animal  drugs 
(66  FR  40964). 

FSIS  has  reviewed  its  approach 
regarding  the  disposition  of  carcasses 
containing  residues  and  has  determined 
that  its  approach  is  not  consistent  with 
FDA's  approach   To  ensure  that  meat 
containing  unsafe  levels  of  chemical 
residues  is  not  being  released  into 
commerce.  FSIS  intends  to  modifv  its 
approach  to  testing  and  disposition  of 
carcasses  for  violative  residues  to  be 
more  consistent  with  FDA's  target 
tissue/marker  residue  policv. 

in  th'-  August  6,  2001    Federal 
Register  nntic  e,  FSIS  prn\  uied  30  davs 
for  'Timmi'nts  an()  stated  that  it  would 
re\  Jew  the  romm»^nts  and  address  them 
in  another  notici'.  FSIS  has  received 
requests  to  extend  the  comment  period 
for  60  days  to  provide  commenters 
additional  time  to  consider  the 
annoiinc  I'd  <  h<ini:>'s  FSI,S  has 
considered  tli"  r<'(juest  and  will  re-open 
thf  comment.  However,  FSIS  is  only  re- 
opening the  comment  period  for  an 
addition.il  30  days  from  the  publication 
of  this  nnti(t'  After  additional 
comments  are  received,  FSIS  will 
review  them  and  address  them  in  the 
future  notice  that  will  announce  FSIS' 
intentions. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policv  development  is 
important.  Consequently,  in  an  effort  to 


better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://\^^^■\^■.fsis. usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industr\',  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  72X)-5704. 

Done  a|  Washington.  DC  on  November  5, 
2001 

Margaret  O'K.  Giavin. 

Acting  Administrator. 

[FR  Dnr  01-28064  Filed  1 1-7-01;  8:45  ami 

BILLING  CODE  3410-OM-^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Request  for  Nominations  of  Meml)ers 
To  Serve  on  the  Census  Advisory 
Committee  on  the  American  Indian  and 
Alaska  Native  Populations 

agency:  Bureau  of  the  Census. 

(Commerce. 

ACTION:  Notice  of  request  for 

nominations. 


SUMMARY:  Pursuant  to  the  Federal 
Advison,  Committee  Act  (5  United 
States  Ci)de  (U.S.C),  Appendix  2, 
section  10(a)(b)).  the  Bureau  of  the 
Census  (Census  Bureau)  invites  and 
requests  nominations  of  individuals  for 
appointment  by  the  Secretary  of 
Commerce  to  the  Census  Advisory 
Committee  on  the  American  Indian  and 
Alaska  Native  Populations.  Two  seats 
on  this  committee  currently  are  vacant. 
The  Census  Bureau  will  consider 
nominations  received  in  response  to  this 
Request  for  Nominations,  as  well  as 
from  other  sources.  The  SUPPLEMENTARY 
INFORMATION  section  for  this  notice 


provides  Committee  and  membership 
criteria. 

DATES:  Please  submit  nominations 
December  10,  2001. 

ADDRESSES:  Please  submit  nominations 
to  Ms.  Jeri  Green,  Census  Advisory 
Committees  and  Special  Populations 
Liaison  Office.  Department  of 
Commerce,  U.S.  Census  Bureau,  Room 
3627,  Federal  Building  3.  Washington. 
DC  20233,  telephone  (301)  457-2070. 
Nominations  also  mav  be  submitted  by 
fax  tn  (301)  457-8608. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
jeri  Green,  Chief.  Census  Advisory' 
Committees  and  Special  Populations 
Liaison  Office,  at  the  above  address  or 
telephone  number. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Title  5.  U.S.C. 
Appendix  2)  in  1995.  The  following 
provides  information  about  the 
Committee,  membership,  and  the 
nomination  process. 

Objectives  and  Duties 

1.  The  (kimmittee  provides  an 
organized  and  continuing  channel  of 
communication  between  American 
Indian  and  Alaska  Native  communities 
and  the  Census  Bureau.  Committee 
members  identif%'  useful  strategies  to 
reduce  the  differential  undercount  for 
American  Indian  and  Alaska  Native 
populations  and  on  ways  data  can  be 
disseminated  for  maximum  usefulness 
to  .American  Indian  and  Alaska  Native 
populations. 

2.  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 
provide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
Community  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advison.'  body  under  the  Federal 
Advisory'  Committee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Census  Bureau. 

Membership 

1.  Members  are  appointed  bv  and 
serve  at  the  discretion  of  the  Secretary' 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  Committee  for  a  period  of  three 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  such  factors 
as  geography,  gender,  tribal  diversity, 
expertise,  and  knowledge  of  census 
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procedures  and  activities.  The 
Committee  aims  to  include  members 
from  diverse  backgrounds,  including 
state,  local,  and  tribal  governments; 
academia;  media;  research  and 
community-based  organizations;  and  the 
private  sector.  No  employee  of  the 
federal  government  can  serve  as  a 
member  of  the  Committee.  Satisfactory 
meeting  attendance  and  participation  in 
the  activities  of  the  Advisory-  Committee 
are  important  criteria  for  Committee 
membership. 

Miscellaneous 

1.  Members  of  the  Committee  serve 
without  compensation,  but  receive 
reimbursement  for  Committee-related 
travel  and  lodging  expenses. 

2.  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessarv  bv  the  Census 
Bureau  Director  or  a  designated  federal 
official.  -Ml  Committee  meetings  are 
open  to  the  public  in  accordance  with 
the  Federal  Advisory-  Committee  Act. 

Nomination  Information 

1.  Nominations  are  requested  as 
described  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of  their 
American  Indian  and  Alaska  Native 
communities.  Such  knowledge  and 
expertise  are  needed  to  provide  advice 
and  recommendations  to  the  Census 
Bureau  on  how-  best  to  enumerate 
American  Indian  and  Alaska  Native 
populations  and  obtain  complete  and 
accurate  data  on  these  populations. 
Individuals  or  groups  may  submit 
nominations.  A  summary  of  the 
candidate's  qualifications  should  be 
included  in  the  nomination  letter 
Nominees  must  have  the  ability  to 
participate  in  Advisory  Committee 
meetings  and  tasks.  Besides  Committee 
meetings,  active  participation  may 
include  review  of  materials  and 
participation  in  conference  calls  and 
working  groups. 

3  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  November  2.  2001. 
William  G.  Barron,  Jr., 

Act}ng  Dirrclor.  Bureau  of  the  Census. 

(FR  Doc.  01-28020  Filed  11-7-01:  8:45  am] 

BILUNG  CODE  351(M)7-f> 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Request  for  Nominations  of  Memt>ers 
to  Serve  on  the  Census  Advisory 
Committee  on  the  Asian  Population 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  Pursuant  to  the  Federal 

Advisory-  Committee  Act  (5  United 
States  Code  (U.S.C).  Appendix  2, 
section  10(a){b}),  the  Bureau  of  the 
Census  (Census  Bureau)  invites  and 
requests  nominations  of  individuals  to 
the  Census  Advisory  Committee  on  the 
Asian  Population.  The  Census  Bureau 
will  consider  nominations  received  in 
response  to  this  Request  for 
Nominations,  as  well  as  from  other 
sources  The  SUPPLEMENTARY 
INFORMA'nON  section  for  this  notice 
provides  Committee  and  membership 
criteria. 

DATES:  Please  submit  nominations 

December  10.  2001. 

ADDRESSES:  Please  submit  nominations 
to  Ms  leri  Green.  Census  Advisory- 
Committees  and  Special  Populations 
Liaison  Office.  Department  of 
Commerce,  US  Census  Bureau.  Room 
3627,  Federal  Building  3,  Washington. 
DC  20233.  telephone  (301)  457-2070 
Nominations  also  mav  be  submitted  bv 
fax  to  (301)  457-8608 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
leri  Green.  Chief.  Census  .^dvisorv 
Committees  and  Special  Populations 
Liaison  Office,  at  the  above  address  or 
telephone  number 
SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  in 
accordance  with  the  Federal  Advisory 
Committee  .Act  (Title  5.  US  C. 
Appendix  2)  in  1995.  The  following 
provides  information  about  the 
Committee,  membership  and  the 
nomination  process. 

Objectives  and  Duties 

1  The  Committee  provides  an 
organized  and  continuing  channel  of 
ccmimunication  between  .'\sian 
communities  and  the  Census  Bureau 
Com^iittee  members  identify-  useful 
strategies  4,£i-Ceduce  the  differential 
undercount  for  the  population  and  on 
ways  data  can  be  disseminated  for 
maximum  usefulness  to  the  Asian 
population. 

2  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 


provide  advice  and  recommendations 
on  Census  2010  planning,  the  .American 
Community  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory-  body  under  the  Federal 
Advisory-  Committee  Act 

4.  The  Committee  reports  to  the 
Director  of  the  Census  Bureau. 

Membership 

1.  .Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary' 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  Committee  for  a  period  of  three 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
l^he  Committee  aims  to  have  a  balanced 
representation,  considering  factors  such 
as  geography,  gender,  expertise,  and 
knowledge  of  census  procedures  and 
activities.  The  Committee  aims  to 
include  members  from  diverse 
backgrounds,  including  state,  local,  and 
tribal  governments;  academia;  media; 
research  and  community-based 
organizations;  and  the  private  sector.  No 
employee  of  the  federal  government  can 
serve  as  a  member  of  the  Committee 
Satisfactory-  meeting  attendance  and 
participation  in  the  activities  of  the 
Advisory  Committee  are  important 
criteria  for  Committee  membership. 

Miscellaneous 

1  Members  of  the  Committee  sery-e 
without  compensation,  but  receive 
reimbursement  for  Committee-related 
travel  and  lodging  expenses. 

2  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessary-  by  the  Onsus 
Bureau  Director  or  a  designated  federal 
official  .\11  Committee  meetings  are 
open  to  the  public  in  accordance  with 
the  Federal  .advisory'  Committee  Act. 

Nomination  Information 

1   Nominations  are  requested  as 
described  above. 

2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and  or  data  needs  of  .^sian 
communities.  Such  knowledge  and 
expertise  are  needed  to  provide  advice 
and  recommendations  to  the  Census 
Bureau  on  how  best  to  enumerate 
.■\sians  and  obtain  complete  and 
accurate  data  on  this  population 
Individuals  or  groups  may  submit 
nominations.  A  summary  of  the 
Cdndidates  qualifications  should  be 
included  in  the  nomination  letter 
Nominees  must  have  the  ability  to 
participate  in  .advisory-  Committee 
meetings  and  tasks  Besides  Committee 
meetings,  active  participation  may 
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inc:ludo  rovit'W  of  rn.itfn.i!--  and 
participation  in  rnrif'  ri':ii  <  calls  and 
working  groups. 

i.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Dated:  November  2.  2001. 
William  G.  Barron,  Jr., 
A(  liiii^  Dirr<  lur.  Lhirrau  of  the  Census. 
|FR  Do( .  01-28021  Filed  11-7-01;  8:45  ami 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Request  for  Nominations  of  Members 
To  Serve  on  the  Census  Advisory 
Committee  on  the  Hispanic  Population 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  request  for 

nominations 


SUMMARY:  Pursuant  to  the  Federal 
Advison  Committee  Act  (5  United 
States  Code  (U.S.C).  .Kpppndix  2, 
secticm  10(a)(b)).  the  Bureau  of  the 
Census  (Census  Bureau)  invites  and 
requests  nominations  of  individuals  for 
appointment  by  the  Secretar>'  of 
Commerce  to  the  Census  Advisor\' 
Committee  on  the  Hispanic  Population. 
The  Census  Bureau  will  consider 
nominations  rpf;eived  in  response  to  this 
lu'ijLit'st  I'nr  S'nminatinns.  as  well  as 
trnm  other  sources.  The  SUPPLEMENTARY 
INFORMATION  section  for  this  notice 
provides  Committee  and  membership 
I  riti'rid 

DATES:  Please  submit  nominations 

I)e(  ember  10.  2U01 

ADDRESSES:  Please  submit  nominations 

to:  Ms   len  Green.  Census  Advisorv' 
Committees  and  Special  Populations 
Liaison  Office.  Hepartment  of 
Commerce.  U.S.  Ciensus  Bureau.  Room 
3627.  Federal  Building  3.  Washington. 
DC  2()23;5.  telephone  (.301)  457-2070. 
Nominations  mav  also  be  submitted  by 
fax  to  !  U)l)  457-8608. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

jeri  CJreen.  Chiff,  ('ensus  .-Xdxisorx 
Committees  and  Special  Populations 
Liaison  Offic  e.  ,Ht  the  riho\  e  address  or 
telephone  number 

SUPPLEMENTARY  INFORMATION:  The 

Committee  \v,)s  establi.Nhed  in 
>i(  (  nrdance  with  the  Federal  Advisorv 
Committee  Act  (Title  5.  U.S.C, 
.Appendix  2)  in  199,=)  The  following 
provides  information  about  the 
Committet',  membership,  and  the 
nomination  process. 


Objectives  and  Duties 

1.  The  Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  Hispanic 
communities  and  the  Census  Bureau. 
Committee  members  identify  useful 
strategies  to  reduce  the  differential 
undercount  for  the  Hispanic  population 
and  on  ways  data  can  be  disseminated 
for  maximum  usefulness  to  the  Hispanic 
population. 

2.  The  Committee  draws  upon  its 
experience  with  Census  2000 
procedures,  results  of  decennial 
evaluations,  research  studies,  test 
censuses,  and  other  experiences  to 
provide  advice  and  recommendations 
on  Census  2010  planning,  the  American 
Community  Survey,  and  related 
decennial  programs. 

3.  The  Committee  functions  solely  as 
an  advisory  body  under  the  Federal 
Advisory  Committee  Act. 

4.  The  Committee  reports  to  the 
Director  of  the  Census  Bureau. 

Membership 

1.  Members  are  appointed  by  and 
serve  at  the  discretion  of  the  Secretary 
of  Commerce. 

2.  Members  are  appointed  to  the  nine- 
member  committee  for  a  period  of  three 
years.  Committee  members  are  selected 
in  accordance  with  applicable 
Department  of  Commerce  guidelines. 
The  Committee  aims  to  have  a  balanced 
representation,  considering  factors  such 
as  geography,  gender,  ethnicity, 
expertise,  and  knowledge  of  census 
procedures  and  activities.  The 
Committee  aims  to  include  members 
from  diverse  backgrounds,  including 
state,  local,  and  tribal  governments; 
academia;  media;  research  and 
community-based  organizations;  and  the 
private  sector.  No  employee  of  the 
federal  government  can  serve  as  a 
member  of  the  Committee.  Satisfactory' 
meeting  attendance  and  participation  in 
the  activities  of  the  Advisory  Committee 
are  important  criteria  for  Committee 
membership. 

Miscellaneous 

1 .  Members  of  the  Committee  serve 
without  compensation,  but  receive 
reimbursement  for  Committee-related 
travel  and  lodging  expenses. 

2.  The  Committee  meets  at  least  once 
a  year,  but  additional  meetings  may  be 
held  as  deemed  necessary  bv  the  Census 
Bureau  Director  or  a  designated  federal 
official.  All  Committee  meetings  are 
open  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act. 

Nomination  Information 

1.  Nominations  are  requested  as 
described  above. 


2.  Nominees  should  have  expertise 
and  knowledge  of  the  cultural  patterns 
and  issues  and/or  data  needs  of 
Hispanic  communities.  Such  knowledge 
and  expertise  are  needed  to  provide 
advice  and  recommendations  to  the 
Census  Bureau  on  how  best  to 
enumerate  Hispanic  communities  and 
obtain  complete  and  accurate  data  on 
this  population.  lndi\iduals  or  groups 
may  submit  nominations.  .\  summarv'  of 
the  candidate's  qualifications  should  be 
included  in  the  nomination  letter. 
Nominees  must  have  the  nbilit\-  to 
participate  in  Advisory  Committee 
meetings  and  tasks  Besides  Committee 
meetings,  active  participation  may 
include  review  of  materials  and 
participation  in  conference  calls  and 
working  groups. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  diverse  Committee 
membership. 

Datf'd    Novf  mher  2.  2001. 
William  G.  Barron.  Jr.. 
Acting  Director.  Bureau  of  the  Census. 
IFR  Dof    ni-2H()J2  Filed  11-7-01:  8:45  am) 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Initiation  of  New  Shipper  Antidumping 
Review 

AGENCY:  Import  .Administration. 
International  Trade  .Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  review. 


SUMMARY:  The  Department  of  C'ommerce 
(the  Department)  has  received  a  request 
from  North  Supreme  Seafood  (Zhejiang) 
Co..  Ltd.  (North  Supreme)  and 
Shouzhou  Huaxiang  F'oodstuffs  Co..  Ltd. 
(Shouzhou  Huaxiang)  to  c:onduct  new 
shipper  reviews  of  the  antidumping 
duty  order  on  freshwater  crawfish  tail 
meat  from  the  Peoples  Republic  of 
China  (PRC).  In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  19  CFR 
3.51.214(d),  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  November  8.  2001 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Holly  Hawkins  or  .Scott  Lindsay,  AD/ 
CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
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Avenue.  \\V  .  Washington.  DC  20230; 
telephone:  i202)  482-0414  or  (202)  482- 
3782,  respectively. 

The  .Applicable  Statute  and  Regulations 

L'nless  (Otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  codified 
at  19  CFR  part  351  (2001). 

Background 

On  September  15.  1997,  the 
Department  published  in  the  Federal 
Register  an  antidumping  dul\  order  on 
freshwater  crawfish  tail  meat  from  the 
PRC.  See  \otice  of  Amendment  to  Fmal 
Determination  of  Sales  at  Less  Than 
Fair  \'alue  and  .Antidumping  Duty 
Order:  Freshwater  C.ranfish  Tail  Meat 
From  the  People's  Republic  of  China.  62 
FR  48218  (September  15.  1997)  On 
September  18.  2001  and  September  26. 
2001.  the  Department  received  timelv 
requests,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(c).  for  new  shipper  reviews  of 
this  antidumping  duty  order  which  has 
a  September  anniversary  date.  The 
period  of  review  (POR)  is  September  1. 
2000  through  .August  31,  2001. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b)(2)(i) 
and  19  CFR  351  214fb)(2)(iii)(A),  in  its 
September  18.  2001  request  for  review. 
North  Supreme  certified  thai  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POl)  and  that  it  is  not 
affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
L'nited  States  during  the  POL  Pursuant 
to  19  CFR  351  214(b)i2)lin)(Bj.  North 
Supreme  further  certified  that  its  export 
activities  are  not  controlled  bv  the 
central  government  of  the  PRC. 

Pursuant  to  19  CF"R  351  214fb)(2)(i) 
and  19  CFR  351  214(b)[2)(iii)(A).  in  its 
September  26.  2001  request  for  review. 
Shouzhou  Huaxiang  certified  that  it  did 
not  export  the  subject  merchandise  to 
the  Lnited  States  during  the  POl  and 
that  It  is  not  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  L'nited  States  during 
the  POL  Pursuant  to  19  CFR 
351.214(b)(2)(iii)(B).  Shouzhou 
Huaxiang  further  certified  that  its  export 
activities  are  not  controlled  h\  the 
central  government  of  the  PRC,  .All  of 
the  above  requests  also  included  all 
documentation  required  under  19  CFR 
351.214(b)(2)(iv). 

In  accordance  with  section 
751(a)(2)(Bi  and  19Cre  351  214(d).  we 
are  initiating  new-shipper  reviews  of  the 


antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  PRC. 

In  accordance  with  19  CFR 
351.214(g)(l)(iKA)  of  the  Department's 
regulations,  tLie  POR  for  a  new  shipper 
review  initiated  in  the  month 
immediately  following  the  anniversarv 
month  will  be  the  twelve-month  period 
immediately  preceding  the  annual 
anniversan,-  month.  Therefore,  the  POR 
for  these  new  shipper  reviews  is: 


Antidumping  duty 
proceeding 


Period  to  be  reviewed 


Fresh  Water  Crawfish 
Tail  Meal  trom  ttie 
PRC   A-570-848 
NortM  Supreme 
Seafood 
iZheiiang)  Co., 

Ltd 

Shouzhou  Huaxiang 
Foodsiufis  Co  ,  Ltd 


09/01/00-08/31/01 
09/01/00-08/31/01 


Concurrent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 

351.214(e).  we  will  instruct  the  U.S. 
Customs  Ser\'ice  to  suspend  liquidation 
of  any  unliquidated  entries  of  the 
subject  merchandise  from  the  relevant 
exporter  or  producer,  and  to  allow,  at 
the  optipn  of  the  importer,  the  posting 
of  a  bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the 
merchandise  exported  by  the  companies 
listed  above,  until  the  completion  of  the 
review. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351  305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  (19  use.  1675(a)(2)(B))  and  19 
CFR  351.214  and  351.221(c)(l){i). 

Dated:  November  1.  2001. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary:  For  Import 
.Administration. 

IFR  Doc   01-28092  Filed  11-7-01;  8:45  am] 

BILLING  COD€  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A~42&-«25] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Germany:  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limits 

agency:  Import  .Administration, 
International  Trade  .Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension  of  time 

limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  final  results  of  the  1999- 
2000  administrative  review  of  the 
antidumping  duty  order  (A-428-825)  on 
stainless  steel  sheet  and  strip  in  coils 
from  Germany.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  Ianuar\'  4.  1999  through  June 
30. 2000 

EFFECTIVE  DATE:  November  8.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  at  (202)  482-1121  or 
Robert  James  at  (202)  482-0649. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III.  Office  Eight, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  N\V.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On  August 
13.  2001.  we  published  the  preliminary 
results  of  this  administrative  review. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Germany:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Rexiew  66  FR 
42509  (August  13.  2001).  Currently,  the 
final  results  in  this  administrative 
review  are  due  on  December  11.  2001 
Petitioners  and  respondent's  case  and 
rebuttal  briefs  raise  complicated  issues, 
such  as  major  inputs  from  affiliated  and 
unaffiliated  suppliers:  therefore,  it  is  not 
practicable  to  complete  this  review- 
within  the  normal  statutor>-  time  limit. 
The  Department  is  extending  the  time 
limits  for  completion  of  the  final  results 
until  Februan,'  9,  2002  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended. 

Dated   October  30,  2001. 
Edward  Yang, 

Acting  Deputy  Assistant  Secretary'  for  Import 
Admin  istra  tion . 

IFR  Dor   m -23091  Filer)  11-7-01;  8:45  am| 
BILLING  CODE  3510-DS-P 


56538 


I 

Federal  Register/ Vol.  66.  No.  217 /Thursday,  November  8,  2001 /Notices 


Federal  Register/ Vol.  66.  No.  217 /Thursday.  November  8.  2001  ^Notices 


56539 


VOL 
66 


ISS 


2001 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-604] 

Tapered  Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof.  From 
Japan:  Final  Court  Decisions  and 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration. 

InttTiidtKinai  Trade  Administration. 

Department  of  CommercR. 

ACTION:  Notice  of  final  court  decisions 

and  amended  final  resuhs  of 

antidumpuig  duty  administrative 

reviews. 


■ 

SUMMARY:  Since  the 

publication  of  the 

^H 

October  6.  1987.  anti 

dumping  dutv 

O  ^1 

order  on  tapered  roll 

er  hearings  (TRBs). 

finished  and  unfinis 

led.  and  parts 

then-of.  from  Japan  (52  FR  37352).  the 

1  1 

Department  of  Commerce  (the 

Department)  has  published  the 

following  final  resul 

ts  of  administrative 

7l 

reviews  of  the  1  kbs  order: 

Date  of  publication 

Periods  reviewed 

H 

August  21.  1991  

1987-1988 

^H 

February  11    1992 

198&-1989 

^H 

Feb'-uary  11    1992 

1989-1990 

H 

March  16    1992 

1989-1990  (amend- 
ed) 

^H 

December  9   1993  ... 

1990-1992 

■ 

January  18    1994  

1990-1992  (amend- 
ed) 

^  1 

November  7,  1996 

1992-1993  (all  com- 
panies reviewed 
but  Koyo  Seiko 
Co    Ltd  (Koyo)) 

^^1 

March  13.  1997 

1994-1995 

^H 

January  15,  1998  

1995-1996 

Q   H 

March  19   1998    

1995-1996  (amend- 
ed) 

^1 

Apnl  27,  1998 

1993-1994  (and 
1992-1993  for 
Koyo) 

^^1 

November  17  1998    . 

1996-1997 

^^1 

March  6.  2000   

1997-1998 

^1 

March  15.2001  

1998-1999 

Subsequent  to  our  publication  of  each 
of  the  above  final  results  of 
adminisliative  reviews,  parties  to  the 
proceedings  challenged  certain  aspects 
of  our  final  results  before  the  Court  of 
International  Trade  (the  Court)  and.  in 
certain  instances,  before  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  (the  Federal  Circuit), 

With  respect  to  the  final  results 
covering  the  1992-1993  (Kovo  only). 
1993-1994. 1995-1996. 1996-1997. 
1997-1998.  and  1998-1999  review 
periods,  the  Court  has  not  yet  issued 
final  and  conclusive  decisions. 
Therefore,  we  are  unable  at  this  time  to 


publish  amended  final  results  for  these 
periods  or  instnict  Customs  to  liquidate 
entries  of  subject  merchandise  made  by 
certain  manufacturers/exporters  during 
these  pOTiods. 

The  Court,  however,  has  issued  a  final 
and  conclusive  decision  regarding  the 
Departnient's  1995  forgings  scope 
determination.  The  Court's  decision 
affects  the  liquidation  of  any  suspended 
entries  of  TRBs  and  forgings. 
manufactured  by  Koyo  and  entered  on 
or  after  October  1 ,  1990.  See  Final 
Affirmative  Determination  in  Scope 
Inquiry  on  Antidumping  Duty  Order  on 
Tapered  Roller  Bearings  and  Parts 
Thereof  From  Japan.  60  FR  6519 
(February'  2.  1995)  {Final  Scope 
Determination):  see  also  the 
Department's  "Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand."  November  25,  1996.  in 
Timken  Co.  v.  United  States.  Slip  Op. 
96-149  (August  28,  1996).  As  there  is 
now  a  final  and  conclusive  court 
decision  with  respect  to  the  forgings 
scope  litigation,  we  are  amending  our 
final  results  of  review  for  certain 
periods  and  will  subsequently  instruct 
Customs  to  liquidate  entries  subject  to 
these  reviews. 

EFFECTIVE  DATE:  November  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  or  Robert  fames.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230: 
telephone  (202) 482-2657  or  (202) 482- 
0649.  respectivelv 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  10,  1998.  the  Department 
published  a  Notice  of  Final  Court 
Decisions  and  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (Amended  Final  Results)  for 
certain  administrative  review  periods 
between  1979  and  1992  (63  FR  17815). 
In  the  Amended  Final  Results,  the 
Department  noted  that,  although  there 
were  final  and  conclusive  court 
decisions  with  respect  to  litigation 
regarding  A-588-604  administrative 
review  periods  1987-1988,  1988-1989, 
1989-1990. and  199Q-1992,  we  could 
not  amend  the  final  results  of  review  for 
Koyo  at  that  time  due  to  pending 
forgings  .scope  litigation  at  the  Court. 
The  Department  indicated  that,  upon 
completion  of  this  litigation,  it  would 
publish  the  amended  final  results  of 
these  review  periods. 

On  July  28.  1998.  the  forgings  scope 
litigation  was  completed  when  the 
Federal  Circuit  issued  its  decision  in 
Kovo  Seiko  Co..  Ltd.  v.  United  States, 


No.  98-1050.  -1051  (Fed.  Cir.  luly  28, 
1998).  As  there  is  now  a  final  and 
conclusive  court  decision,  we  are 
amending  our  final  results  of  review  for 
Koyo  for  the  above-referenced  review 
periods. 

Below  is  a  summary  of  the  litigation 
for  each  of  Koyos  final  results  for  which 
the  Court  has  issued  final  and 
conclusive  decisions.  The  summan,' 
highlights  those  court  decisions  which 
were  not  in  harmony  with  the 
Department's  original  final  results  or 
required  a  recalculation  of  Koyo's  final 
results  margin.  It  is  important  to  note 
that,  because  litigation  for  each  TRBs 
final  results  was  unconsolidated,  the 
Court  often  issued  two  or  more  orders 
throughout  the  course  of  litigation  for  a 
given  final  results  which  required  us  to 
recalculate  Koyo's  final  results  margin 
several  times.  To  ensure  the  accurate 
calculation  of  amended  final  results, 
any  recalculation  we  performed  for 
Koyo  pursuant  to  a  specific  order 
refiected  all  recalculations  we 
performed  pursuant  to  earlier  orders.  As 
a  result,  our  recalculation  pursuant  to 
the  last  order  requiring  a  recalculation 
of  Koyo's  final  results  margin  reflects 
the  final  amended  margin  for  Koyo, 
provided  that  final  and  conclusive 
decisions  have  been  made  by  the  Court 
with  respect  to  each  segment  of 
litigation  which  impacted  Koyo's  final 
results. 

The  1987-1988  Review  Period 

The  decisions  issued  by  the  Court 
with  respect  to  Koyo's  final  results 
which  were  not  in  harmony  with  the 
Department's  original  final  results  or 
required  a  recalculation  of  Koyo's  final 
results  margin  were: 

•  A::oyo  v.  US  .  Slip  Op.  93-185 
(September  21,  1993). 

•  Koyo  v.  U.S..  Slip  Op.  93-241 
(December  21,  1993)  affirmed/ 
dismissed.  Slip  Op  94-57  (April  5, 
1993). 

•  Koyo  V.  U.S..  Federal  Circuit 
Appeal  No.  94-1363  (September  20, 
1995  decision  and  November  14,  1995 
mandate)  (The  Federal  Circuit 
overturned  the  Court's  order  in  Slip  Op. 
93-185  and  ordered  the  Department  to 
remove  the  10-percent  cap  from  the 
Department's  sum-of-the-deviations. 
model-match  methodologv). 

•  Koyo  V.  U.S..  Slip  Op'  95-193 
(November  22.  1995)  (The  Court's 
remand  in  light  of  the  Federal  Circuit's 
September  20th  decision  and  November 
14th  mandate)  affirmed/dismissed.  Slip 
Op.  96-92  dune  12.  1996). 

As  there  are  now  final  and  conclusive 
court  decisions  with  respect  to  each 
segment  of  the  litigation  which  affects 
Kovo's  1987-1988  final  results  for  the 


A-588-604  order,  we  are  amending  our 
final  results  of  review  for  Koyo  based  on 
the  last  court  order  which  required  a 
recalculation  of  Kovo's  rate  [Kovo  Seiko 
Co..  Ltd.  V.  U.S.,  Slip  Op.  95-193 
(November  22.  1995)).  Because  the 
margin  we  calculated  for  Koyo  pursuant 
to  this  court  order  reflected  previous 
recalculations  of  Koyo's  rate  we  made 
pursuant  to  earlier  court  orders,  the 
amended  final  results  margin  for  Koyo 
is  that  which  we  calculated  pursuant  to 
Slip  Op.  9,5-193  (36.29%).  We  will 
subsequently  issue  instructions  to 
Customs  to  liquidate  entries  subject  to 
the  A-588-604  order  manufactured  by 
Kovo  and  imported  into  the  United 
States  during  this  period  pursuant  to 
these  amended  final  results. 

The  1988-1989  Re\iew  Period 

The  decisions  issued  by  the  Court 
with  respect  to  Koyo's  final  results 
which  were  not  in  harmony  with  the 
Department's  original  final  results  or 
required  a  recalculation  of  Koyo's  final 
results  margin  were: 

•  Koyo  v.  U.S..  Slip  Op.  94-123  (fuly 
29.  1994)  affirmed/dismissed.  Slip  Op. 
95-19  (Februar\-  10.  1995). 

•  Kovo  V.  U.S..  Federal  Circuit  No. 
95-1300.-1341  (March  19.  1996 
decision  and  March  20.  1996  mandate) 
(The  Federal  Circuit  overturned  the 
Court's  order  in  Slip  Op.  94-123  and 
ordered  the  Department  to  remove  the 
10-percent  cap  to  the  Department's  sum- 
of-the-deviations,  model-match 
methodology'). 

•  Koyo  V.  US  .  Slip  Op.  96-91  (The 
Court's  remand  to  the  Department  in 
light  of  the  Federal  Circuit's  March  19th 
decision  and  March  20th  mandate) 
affirmed/dismissed.  Slip  Op.  96-144 
(August  23,  1996). 

As  there  are  now  final  and  conclusive 
court  decisions  with  respect  to  each 
segment  of  the  litigation  which  affects 
Koyo's  1988-1989  final  results  for  the 
A-588-604  order,  we  are  amending  our 
final  results  of  review  for  Koyo  based  on 
the  last  court  order  which  required  a 
recalculation  of  Kovo's  rate  {Koyo  Seiko 
Co..  Ltd.  v.  U.S..  Slip  Op.  96-91  (June 
12,  1996)).  Because  the  margin  we 
calculated  for  Koyo  pursuant  to  Slip  Op. 
96-91  reflected  previous  recalculations 
of  Koyo's  rate  we  made  pursuant  to 
earlier  orders,  the  amended  final  results 
margin  for  Koyo  is  that  which  we 
calculated  pursuant  to  Slip  Op  96-91 
(24.88%).  We  will  subsequently  issue 
instructions  to  Customs  to  liquidate 
entries  subject  to  the  A-588-604  order 
manufactured  by  Koyo  and  imported 
into  the  United  States  during  this  period 
pursuant  to  these  amended  final  results. 


The  1989-1990  Review  Period 

The  decisions  issued  by  the  Court 
with  respect  to  Koyo's  final  results 
which  were  were  not  in  harmony  with 
the  Department's  original  final  results  or 
required  a  recalculation  of  Koyo  s  final 
results  margin  were: 

•  Koyo  V   U  S    Slip  Op.  94-119  (July 
21,  1994)  affirmed/ dismissed.  Slip  Op. 
95-18  (Februar,-  10,  1995). 

•  Timken  v   f  S  ,  Slip  Op  94-141 
(September  14,  1994)  affirmed/ 
dismissed.  Slip  Op,  95-26  (Februarv  10. 
1995). 

•  Timken  v.  U.S..  Federal  Circuit  No. 
95-1305  (Februarv-  29.  1996  decision 
and  mandate)  (The  Federal  Circuit 
ordered  the  Department  to  recalculate 
Koyo's  final  results  margin  using  a  tax- 
neutral  VAT  calculation  methodology) 

•  Timken  v.  U.S..  Slip  Op  96-70 
(April  19.  1996)  (The  Court's  order  in 
light  of  the  Federal  Circuit's  February 
29,  1996  decision  and  mandate) 
affirmed    dismissed.  Slip  Op,  96-116 


(July  25,  1996), 

•  Kovo  v.  U.S.,  Federal  Circuit  No, 
95-1294.  -1303  (March  20.  1996 
decision  and  mandate)  (The  Federal 
Circuit  overturned  the  Court's  order  in 
Slip  Op.  94-119  and  ordered  the 
removal  of  the  10-percent  cap  from  the 
Department's  sum-of-the-deviations. 
model-match  methodology  The  Federal 
Circuit  also  upheld  the  Court's 
determination  in  Slip  Op.  94-119 
concerning  Koyo's  U.S.  discounts  and 
dismissed  the  95-1303  appeal). 

•  A-'oyo  v.  I'  S..  Slip  Op  96-94  (Tune 
12,  1996)  (The  Court's  remand  in  light 
of  the  Federal  Circuit's  March  20.  1996 
decision  and  mandate)  affirmed/ 
dismissed.  Slip  Op,  96-143  (August  23. 
1996). 

As  there  are  now  final  and  conclusive 
court  decisions  with  respect  to  both 
Court  No,  92-03-00161  [Timken)  and 
Court  No.  92-03-00156  [Kovo) 
litigations,  we  are  amending  our  final 
results  of  review  for  Koyo  based  on  the 
last  court  order  which  required  a 
recalculation  of  Kovo's  rate  [Kovo  Seiko 
Co..  Ud.  V.  US.  Slip  Op.  96-94  (June 
12,  1996)).  Because  the  margin  we 
calculated  for  Koyo  pursuant  to  Slip  Op. 
96-94  reflected  previous  recalculations 
of  Koyo's  rate  we  made  pursuant  to 
earlier  orders,  the  amended  final  results 
margin  for  Koyo  is  that  which  we 
calculated  pursuant  to  Slip  Op  96-94 
(30.08%).  We  will  subsequently  issue 
instructions  to  Customs  to  liquidate 
entries  subiect  to  the  A-588-604  order 
manufactured  by  Koyo  and  imported 
into  the  United  States  during  this  period 
pursuant  to  these  amended  final  results. 


The  1990-1992  Review  Periods 

The  derisions  issued  by  the  Court 
with  respect  to  Koyo's  final  results 
which  were  were  not  in  harmony  with 
the  Departments  original  final  results  or 
required  a  recalculation  of  Koyo's  final 
results  margin  were: 

•  Koyo  V   US..  Slip  Op.  96-101  (June 
19,  1996)  affirmed  dismissed.  Slip  Op. 
96-173  (October  25.  1996). 

•  Timken  v   US..  Slip  Op.  96-86 
(Mav  31.  1996)  affirmed/dismissed.  Slip 
Op.  97-87  (July  3.  1997). 

As  there  are  now  final  and  conclusive 
court  decisions  for  both  Court  No.  94- 
01-00008  [Timken)  and  Court  No.  93- 
12-00795  [Koyo)  litigations  affecting 
Koyo's  final  results,  we  are  amending 
our  final  results  of  review  for  Koyo 
based  on  that  which  we  calculated 
pursuant  to  Timken  v   U.S..  Court  No. 
94-01-00008.  Slip  Op  96-86.  May  31. 
1996.  Because  the  margin  we  calculated 
for  Koyo  pursuant  to  Slip  Op.  96-86 
reflected  all  prior  recalculations  made  to 
Koyo's  margin  pursuant  to  earlier 
orders,  the  amended  final  results  margin 
for  Koyo  for  the  1990-1991  and  1991- 
1992  periods  for  merchandise  subject  to 
the  A-58&-604  order  is  that  which  we 
calculated  pursuant  to  Slip  Op.  96-86 
(17  36%  for  1990-1991  and  24.87%  for 
1991-1992) 

Prior  to  the  spring  of  1993.  Customs 
classified  rough  forgings  manufactured 
bv  Kovo  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HT.SUS) 
subheading  7326  19.00.  which 
described  merchandise  falling  outside 
the  scope  of  the  TRBs  antidumping  duty 
order  Because  the  rough  forgings  were 
not  classified  under  the  scope  of  the 
order,  Customs  did  not  suspend 
liquidation  of  forgings  entries  under  the 
antidumping  duty  order  During  the 
spring  of  1993,  after  determining  that 
forgings  were  misclassified  under 
HTSUS  subheading  7326.19  00. 
Custom.s  began  classifying  the 
merchandise  under  H'TSUS  subheadings 
8484.99  10  or  8482.99.30.  Customs  also 
began  to  suspend  the  liquidation  of 
Kovo's  rough  forgings  entries  pursuant 
to  the  antidumping  duty  order  after  the 
reclassification. 

In  response  to  Customs' 
reclassification  and  subsequent 
suspension  of  liquidation  of  rough 
forgings  entries  during  the  spring  of 
1993.  Kovo  submitted  a  request  for  a 
scope  inquir\'  to  the  Department  on 
September  17.  1993.  The  Department 
initiated  the  scope  inquir\'  on 
September  28.  1993.  and,  as  stated  in 
the  Summar\'  section  of  this  notice. 
published  its  Final  Scope  Determination 
on  Februar\'  2,  1995  Parties  to  the 
proceeding  challenged  the  Department's 
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final  affirmative  scope  determination;  in 
response,  the  Court  issued  a  final  and 
conclusive  court  decision  with  respect 
to  the  rough  forgings  scope  litigation. 

The  Court  determined  that  the 
Department  should  liquidate  entries  of 
rough  forgings  suspended  since  the 
publication  of  the  A-588-e04 
antidumping  duty  order  in  1987  without 
re-opening  or  re-reviewing  any  closed 
segment  of  the  proceeding.  The 
Department  considers  as  open  any 
segments  of  an  antidumping  proceeding 
which  were  ongoing  at  the  time  the 
scope  issue  was  first  raised  before  the 
Department  with  respect  to  forgings 
(i.e.,  as  of  Koyo's  September  17.  1993 
request  for  a  scope  inquiry).  This 
decision  thus  requires  liquidation  under 
the  TRBs  order  of  all  rough  forgings 
entries  suspended  during  any 
administrative  review  period  open  at 
the  time  the  Department  received  the 
scope  inquiry  Because  the  final  results 
of  the  1990-1992  reviews  were  not 
published  until  December  9.  1993  (see 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished.  From  Japan  and 
Tapered  Roller  Beaiings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof.  From  Japan.  58 
FR  64720),  which  was  after  the  date  on 
which  Koyo  filed  its  scope  inquirv.  the 
Department  will  liquidate  all  entries  of 
rough  forgings  suspended  during  the 
1990-1992  review  periods  under  the 
TRBs  antidumping  duty  order. 
Therefore,  we  will  issue  instructions  to 
Customs  to  liquidate  all  suspended 
entries  of  TRBs  and  forgings  subject  to 
the  A-588-604  order  manufactured  by 
Koyo  during  these  periods  pursuant  to 
these  amended  final  results. 

Amendment  To  Final  Determinations 

Pursuant  to  19  U  S.C.  1516a(e).  we  are 
now  amending  the  final  results  of 
administrative  reviews  of  the 
antidumping  duty  order  on  TRBs  from 
Japan  {A-588-60'4)  for  Koyo  The 
weighted-average  margins  are  as 
follows: 


Period 

Final  results 

margin 

(percent) 

3/27/87-9/30/88  

10/1/88-9/30/89 

36  29 
24  88 

10/1/89-9/30/90  

30  08 

10/1/90-9/30/91  

17  36 

10/1/91-9/30/92  

24.87 

Appraisement  Methodology 

Accordingly,  the  Department  will 
determine  and  Customs  will  assess 
appropriate  antidumping  duties  on 


entries  of  the  subject  merchandise 
manufactured/entered  by  Koyo  covered 
by  the  reviews  of  the  periods  listed 
above  The  Department  will  instruct 
Customs  to  liquidate  TRBs 
manufactured  by  Koyo  and  entered  into 
United  States  during  the  first  three 
administrative  review  periods  (1987- 
1988,  1988-1989,  and  1989-1990)  using 
the  above-referenced  weighted-average 
margins.  As  a  result  of  the  Court's 
decision  with  regard  to  the  rough 
forgings  scope  litigation,  the  Department 
will  instruct  Customs  to  liquidate  all 
suspended  entries  of  TRBs  and  rough 
forgings  manufactured  by  Koyo  and 
entered  into  the  United  States  between 
October  1.  1990  and  September  30,  1992 
using  importer-specific  assessment 
rates.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Dated:  October  15,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-28093  Filed  11-7-01;  8:45  am] 

BILUTM:  code  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Initiation  of  Joint  Review  of 
Management  Plans/Regulations  for  the 
Cordell  Bani(,  Gulf  of  the  Faraliones, 
and  Monterey  Bay  National  Marine 
Sanctuaries;  intent  To  Prepare  Draft 
Environmental  Impact  Statements  and 
Management  Plans;  Scoping  Meetings 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce  (DOC). 
ACTION:  Initiation  of  joint  review  of 
management  plans/regulations;  intent  to 
prepare  environmental  impact 
statements;  scoping  meetings. 

SUMMARY:  Cordell  Bank  National  Marine 
Sanctuary  (CBNMS)  was  designated  in 
1989  and  encompasses  526  square  miles 
of  open  ocean  off  Point  Reyes, 
California.  Cordell  Bank  is  a  submerged 
island  that  reaches  within  120  feet  of 
the  ocean  surface.  The  upwelling  of 
nutrient  rich  ocean  waters  and  the 
bank's  topography  create  one  of  the 
most  biologically  productive  areas  in 
North  America.  The  present 
management  plan  was  completed  in 
1989. 

Gulf  of  the  Faraliones  National 
Marine  Sanctuary  (GFNMS)  is  located 


along  the  California  coast  west  of  the 
San  Francisco  Bay  area.  It  was  • 

designated  in  1981  and  encompasses 
1,255  square  miles,  The  Gulf  of  the 
Faraliones  is  rich  in  marine  resources, 
including  spawning  grounds  and 
nursery  areas  for  commercially  valuable 
species,  at  least  36  species  of  marine 
mammals,  and  15  species  of  breeding 
seabirds.  The  present  management  plan 
was  completed  in  1987. 

Monterey  Bay  National  Marine 
Sanctuary  (MBNMS)  stretches  along  276 
miles  of  the  central  California  coast  and 
encompasses  5.328  square  miles  of 
coastal  and  ocean  waters.  It  was 
designated  in  1992  and  contains  many 
diverse  biological  communities, 
including  sandy  bottom  and  rocky 
outcrop  habitats,  the  nation's  largest 
expanse  of  kelp  forests,  one  of  the 
deepest  underwater  canyons  in  North 
America,  and  a  vast  open  ocean  habitat. 
The  present  management  plan  was 
completed  in  1992. 

The  National  Marine  Sanctuary 
Program  (NMSP)  is  jointly  reviewing  the 
management  plans  for  all  three 
sanctuciries.  These  sanctuaries  are 
located  adjacent  to  one  another, 
managed  by  the  same  program,  and 
share  many  of  the  same  resources  and 
issues.  In  addition,  all  three  sites  share 
many  overlapping  interest  and  user 
groups.  It  is  also  more  cost-effective  for 
the  program  to  review  the  three  sites 
jointly  rather  than  conducting  three 
independent  reviews. 

In  accordance  with  section  304(e)  of 
the  National  Marine  Sanctuaries  Act,  as 
amended,  (NMSA)  (16  U.S.C.  1431  et 
seq.),  the  Marine  Sanctuaries  Division 
(MSD)  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
initiating  a  review  of  the  management 
plans,  to  evaluate  substantive  progress 
toward  implementing  the  goals  for  the 
Sanctuaries,  and  to  make  revisions  to 
the  plans  and  regulations  as  necessary 
to  fulfill  the  purposes  and  policies  of 
the  NMSA. 

The  proposed  revised  management 
plans  will  likely  involve  changes  to 
existing  policies  and  regulations  of  the 
Sanctuary,  to  address  contemporar\' 
issues  and  challenges,  and  to  better 
protect  and  manage  the  Sanctuaries 
resources  and  qualities.  The  review 
process  is  composed  of  four  major 
stages:  information  collection  and 
characterization;  preparation  and 
release  of  a  draft  management  plan/ 
environmental  impact  statement,  and 
any  proposed  amendments  to  the 
regulations;  public  review  and 
comment;  preparation  and  release  of  a 
final  management  plan/environmental 
impact  statement,  and  any  final 
amendments  to  the  regulations.  NOAA 
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anticipates  completion  of  the  revised 
management  plans  and  concomitant 
documents  will  require  approximately 
eighteen  to  twenty-four  months. 

NOAA  will  conduct  public  scoping 
meetings  to  gather  information  and 
other  comments  from  individuals, 
organizations,  and  government  agencies 
on  the  scope,  types  and  significande  of 
issues  related  to  the  sanctuaries 
management  plans  and  regulations.  The 
scoping  meetings  are  scheduled  starting 
on  November  28,  and  are  detailed 
below. 

DATES:  Written  comments  should  be 
received  on  or  before  Ianuar\'  31.  2002 
Scoping  meetings  will  be  held  at: 

(1)  Wednesdav,  November  28.  2001.  1 
P.M.  and  6:30  P'M.  in  Santa  Cruz*.  CA 

(2)  Thursday,  November  29.  2001,  1 
P.M.  and  6:30"P.M.  in  Monterey*,  CA. 

(3)  Saturday.  December  1.  2001,  1  PM 
in  Salinas*.  CA. 

(4)  Monday.  December  3,  2001.  6:30 
P.M.  in  San  Luis  Obispo,  CA. 

(5)  Tuesday.  December  4,  2001,  6:30 
PM  in  Cambria,  CA. 

(6)  Wednesdav,  December  5,  2001. 
6:30  P.M.  in  Big'Sur.  CA. 

(7)  Thursday.  December  6,  2001.  6:30 
P.M.  in  Half  Moon  Bav.  CA. 

(8)  Friday.  December  7,  2001.  8:30 
A.M.  in  Half  Moon  Bav.  CA. 

(9)  Tuesday.  December  11,  2001,  10 
A.M. — 2  P.M.  in  Sacramento.  CA. 

(10)  Friday.  December  14.  2001.  10 
A.M.— 12:30  PM  in  Washington.  DC. 

(11)  Monday.  January  7.  2002.  6:30 
P.M.  in  Gualala.  CA. 

(12)  Tuesday,  januarv  8.  2002.  6:30 
P.M.  in  Bodega  Bay.  CA. 

(13)  Wednesday.  January  9.  2002,  7:30 
P.M.  in  Pt  Reves  Station,  CA 

(14)  Thursday,  Januan^  10.  2002.  6:30 
P.M.  in  San  Rafael.  CA. " 

(15)  Monday.  Januarv  14.  2002.  6:30 
P.M.  in  Rohnert  Park.  CA. 

(16)  Tuesday.  lanuary  15.  2002.  6:30 
P.M.  in  San  Francisco.  CA. 

(17)  Wednesday.  Ianuar\-  16,  2002. 
6:30  P.M.  in  Pacifica.  CA. 

(18)  Thursday.  |anuar>-  17.  2002.  6:30 
P.M.  in  San  Jose*.  CA. 

*  Spanish  Translation  Available 
ADDRESSES:  Written  comments  may  be 
sent  to  either  of  the  following  addresses: 
Gulf  of  the  Faraliones  and  Cordell  Bank 
National  Marine  Sanctuaries.  .\nne 
Walton.  Management  Plan 
Coordinator,  Fort  Mason.  Building 
201.  San  Francisco.  CA  94123.  (415) 
561-6622  phone.  (415)  561-6616  fax, 
Anne.  Walton@noaa.gov. 
Monterey  Bay  National  Marine 
Sanctuary'.  Sean  Morton,  Management 
Plan  Coordinator.  299  Foam  Street. 
Monterey.  CA  93940,  (831)  647^217 
phone,  (831)  647^250  fax. 
Sean.Morton@noaa.gov. 


Comments  will  be  available  for  public 
review  at  the  same  addresses 
Comments  may  also  be  submitted  on  the 
Joint  Management  Plan  Website  at  http:/ 
/sanctuaries. nos.noaa.gov/jointplan  or 
via  e-mail  at 
jointplancomments@noaa  gov 

Scoping  meetings  will  be  held  at: 

(1)  Santa  Cruz  Civic  Center.  307 
Church  Street.  Santa  Cruz,  CA.  95060 

(2)  Monterey  Conference  Center.  One 
Portola  Plaza,  Monterey.  CA.  93940 

(3)  Hartnell  College,  156  Homestead 
Avenue,  Salinas.  CA.  93901. 

(4)  San  Luis  Obispo  Public  Library'. 
995  Palm  Street.  San  Luis  Obispo.  CA. 
93401. 

(5)  Cambria  Grammer  School.  1350 
Main  Street.  C:ambria,  CA.  93428 

(6)  Big  Sur  Lodge  at  Pfeiffer  Big  Sur 
State  Park.  47225  Pacific  Coast  Highway 
One,  Big  Sur,  CA.  93920. 

(7)  Ted  Adcock  Community  Center. 
535  Kelly  Avenue,  Half  Moon  Bav.  CA, 
94019. 

(8)  Douglas  Beach  House.  311  Mirada 
Road,  Half  Moon  Bay.  CA.  94019 

(9)  Sheraton  Grand  Sacramento. 
Compagno  Room.  1230  J  Street, 
Sacramento,  CA.  95814. 

(10)  U.S.  Department  of  Commerce. 
Herbert  C.  Hoover  Bldg  .  Rooms  6800  & 
6802,  14th  Street  and  Constitution  Ave 
NAV,  Washington.  DC.  20230 

(11)  Gualala  Arts  Center,  46501  Old 
State  Highway.  Gualala.  CA.  95445 

(12)  Bodega'  Marine  Laboraton.'.  2099 
Westside  Road.  Bodega  Bay.  CA.  94923 

(13)  Point  Reves  Dance  Palace.  Main 
Hall.  5th  and  BStreet,  Pt.  Reyes  Station. 
CA,  94956. 

(14)  Marin  Center.  Hospitality-  Room 
and  Six  Meeting  Rooms.  Avenue  of  the 
Flags.  North  San  Pedro  Road.  San 
Rafael.  CA.  94903 

(15)  Doubletree  Hotel.  Rohnert  Park. 
Salons  3  &  4.  One  Doubletree  Drive, 
Rohnert  Park.  CA,  94928 

(16)  Marina  Middle  School.  3500 
Fillmore  Street.  San  Francisco.  CA. 
94123. 

(17)  Oceana  High  School.  401  Paloma 
Avenue.  Pacifica.  CA.  94044 

(18)  Santa  Clara  County  Office  of 
Education,  1290  Ridder  Park  Drive.  San 
Jose.  CA.  95131. 

FOR  FURTHER  INFORMATION  CONTACT:  Gulf 
of  the  Faraliones  and  Cordell  Bank 
National  Marine  Sanctuaries,  Anne 
Walton.  Management  Plan  Coordinator. 
Fort  Mason.  Building  201.  San 
Francisco.  CA  94123.  (415)  561-6622. 
Anne.Walton@noaa.gov. 
-or- 

Monterey  Bay  National  Marine 
Sanctuary.  Sean  Morton.  Management 
Plan  Coordinator.  299  Foam  Street. 
Monterey.  CA  93940.  (831)  647-4217, 
Sean.Morton@n oaa  gov. 


Information  about  the  Joint 
Management  Plan  Review  can  also  be 
found  on  the  Internet  at:  http:// 
sanctuaries.nos.noaa.gov/jointplan, 

(Federal  Domestic  ,^ssistance  Catalog 
Number  11.429  Marine  Sanctuar\  Program) 

Authority:  16  U.S.C.  section  1431  et  seq 

Jamison  S.  Hawkins. 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-28054  Filed  11-7-01;  8:45  am) 
BILUNG  CODE  351(M)e-P 


COMMITTEE  FOR  THE 
iMPl^MENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

November  2.  2001 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA), 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  8,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.\rnold.  International  Trade  Specialist, 
Office  of  Textiles  and  .■\pparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:"W\yw  customs  go\    For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http;// 
otexa  ita.doc.gov 

SUPPLEMENTARY  INFORMATION: 

Autiiority:  Section  204  of  th,e  Agricultural 
.■\(  I  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  1 1651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  Categories  352/ 
652  and  369-S  are  being  increased  for 
carr\forward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
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see  65  FR  69910.  published  on 

November  21.  2000. 

D.  Michael  Hutchinson, 

Actine  (Chairman.  Committee  for  the 
Iwphnwntaiion  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Nrnt'inbtT  2.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasurw  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  15,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  mdiuifai  tured  in  Bangladesh  and  exported 
during  thf  twelve-month  period  which  began 
on  [flnuar\  1,  2001  and  extends  through 
Dei  ember  ,11.  2001. 

Effective  on  November  8,  2001.  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  twelve-month 
limit ' 


352/652 14.218.844  dozen 

369-S2  2.381  264  kilograms 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    2000 

■'Category  369-S  only  HIS  number 
6307  10  2005 

The  (lommitift^  for  the  Implementation  of 
Textile  .Vgri'ftments  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  Doc. 01-28094  Filed  11-7-01;  8:45  am] 

BILLING  COOe  3510-OR-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Dcpartmt^nt  of  Education. 
ACTION:  Notu  r  of  Proposed  Information 
Collection  Requests. 


SUMMARY:  The  Leader.  Regulatory 
Information  Management.  Office  of  the 
Chit'f  Information  Officer,  invites 
comnu!nts  on  the  proposed  information 
collection  requests  as  required  hv  the 
Paperwork  Keduttion  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  I'  S  r;  f;hapter  3,507  (j)),  since 
public  harm  is  reasonably  likely  to 


result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  November  16,  2001. 
A  regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
lanuary  7,  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer:  Department  of  Education.  Office 
of  Management  and  Budget:  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren     Wittenberg@omb.eop, gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory' 
obligations.  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tvpe 
of  review  requested.  e,g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate: 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
mishf  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 


Dated:  November  2.  2001. 
John  Tressler, 

Loader.  Regulaton,  Information  .Management. 

Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Special  Education — Personnel 
Preparation  to  Improve  Services  and 
Results  for  Children  with  Disabilities, 

Abstract:  The  data  collection 
proposed  under  this  request  is  included 
in  proposed  regulations  that  would 
implement  section  673(h)  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA).  It  requires  that  individuals 
who  receive  a  scholarship  through 
personnel  preparation  projects  funded 
under  the  Act  to  subsequentlv  provide 
special  education  and  related  services  to 
children  with  disabilities  (or.  for 
leadership  personnel,  work  in  areas 
related  to  their  preparation)  for  a  period 
of  two  years  for  ever\-  year  for  which 
assistance  was  received.  Scholarship 
recipients  who  do  not  satish  their 
service  obligation  must  repav  all  or  part 
of  the  cost  of  their  assistance  in 
accordance  with  regulations  issued  by 
the  Secretary.  These  proposed 
regulations  would  implement 
requirements  governing,  among  other 
things,  the  service  obligation  for 
scholars,  oversight  by  grantees, 
repayment  (or  "pavback"')  of 
scholarship,  and  procedures  for 
obtaining  deferrals  or  exemptions  from 
service  or  repayment  obligations.  In 
order  for  the  Federal  government  to 
justify-  the  expenditure  of  public  funds 
under  this  program,  certain  data 
collections,  record  keeping,  and 
documentation  are  necessarv  to  ensure 
that  goals  of  the  program  are  achieved. 

Additional  Information:  This  program 
is  a  high  priority  and  a  key  strategv  to 
increase  the  quantity  and  improve  the 
quality  of  special  education  personnel. 

Frequency:  On  Occasion;  Annually. 

Affected  Public:  Not-for-profit 
institutions;  Individuals  or  hou.sehold; 
State.  Local,  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  285. 

Burden  Hours:  142.500. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  4050.  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OaO.RmG@ed.gov.  or  should  be  faxed 
to  202-708-9346, 
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Comments  regarding  burden  and/or 
the  collection  activitv  requirements. 
contact  Sheila  Carey  at  (202)  708-6287 
or  via  her  internet  address 
Sheila.Carey%ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339. 

[FRDoc.  01-28017  Filed  11-7-01:  8:45  am) 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DAT^S:  Interested  persons  are  invited  to 
submit  comments  on  or  before  lanuarv 
7,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collec:tion  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 


Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  2.  2001. 

John  Tressler. 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assi.stance 

Type  of  Re\iew:  Reinstatement. 

Title:  William  D.  Ford  Federal  Direct 
Loan  (Direct  Loan)  Program  Electronic 
Debit  Account  Application  and 
Brochure. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households:  Federal  Government. 

Reporting  and  Recordkeeping  Hour 
Burden  Responses:  210.000 

Burden  Hours- 6993. 

Abstract:  A  Direct  Loan  borrower  uses 
this  application  to  request  and  authorize 
the  automatic  deduction  of  monthly 
student  loan  payments  from  his  or  her 
checking  or  savings  account 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb  ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW  ,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC] 
20202^651    Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO  RIMG%ed  gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
cone<:tion  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
1oe.Schubart%ed.gov  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

!FR  Doc  01-28018  Filed  11-7-01.  8:45  ami 
BILUNG  COOE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review: 
Comn>ent  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  10.  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
.-Mtontion:  Cristal  Thomas,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10202.  New- 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
CA  Thomas%omb  eop.gov 

SUPPLEMENTARY  INFORMATION:  Section 

3506  of  the  Paper\\\:rk  Reduction  Act  of 
1995  144  use  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency  s  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summan,  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
public  comment 

Drited  November  2,  2001. 
|ohn  Tressler, 
Leader.  Regulaton'  Information  Management. 

Office  of  the  Chief  Information  Officer 

Office  of  Postserondary  Education 

T}'pe  of  Review:  New. 

Title  Interim  Perforrrance  Report  for 
1st  Year  Title  \'  Grantees  and  Interim 
Performance  Report  for  Title  V  Grantees. 

Frequency:  .\nnually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden  Responses:  150.  Burden  Hours- 
900. 

Abstract-  Title  V  of  the  Higher 
Education  .\ct  (HE.M  provides  a 
discretionary  grant  program  that  makes 
competitive  awards  to  Hispanic-Ser\-ing 
Institutions  to  assist  these  institutions  of 
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higher  education  to  expand  their 
capacity  to  serve  Hispanic  and  low- 
income  students  Grantees  annually 
submit  a  performance  report  to 
demon.>trato  that  substantial  progress  is 
being  made  towards  meeting  the 
objectives  of  their  proiect.  This  request 
is  to  use  an  Intfrim  FV'rformance  Report 
in  coniunction  with  annual  reports  to 
mure  effectively  elicit  program-specific 
information  The  Interim  Performance 
Report  will  be  the  first  of  a  series  of 
Title  \'  performance  reports  tailored  to 
strengthen  the  Department  of 
Education's  program  monitoring  efforts, 
enhance  customer  service,  and  reduce 
the  overall  paperwork  burden  on 
grantees 

Requests  for  copies  of  the  proposed 
information  rollt-ction  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
.•\venue.  SVV  ,  Room  40,t0.  Regional 
Office  Building  i.  Washington,  DC 
20202-4651    Requests  may  also  be 
electronicallv  mailed  to  the  internet 
address  UCK)  KIMG@ed.gov  or  faxed  to 
202-708-9  346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  loseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe.Schubarta.ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFP  no(    01-28mq  Filed  11-7-01;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.354A] 

Office  of  Elementary  and  Secondary 
Education;  Charter  Schools  Facilities 
Financing  Demonstration  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2001  funds 

Purpose  of  Program:  C^harter  schools 
provide  parents  and  students  with 
options  that  can  lead  to  better  student 
achievement   However,  manv  of  these 
schools  have  insufficient  revenue  and 
lack  access  to  private  financing  for 
facilities.  This  program  will  provide 
one-time  grants  to  eligible  entities  to 
permit  them,  to  demonstrate  innovative 
credit  enhancement  initiatives  that 
assist  charter  schools  in  accessing 
private  sector  and  other  non-Federal 
capital  to  address  the  cost  of  acquiring, 
constructing,  and  renovating  facilities. 
Grant  projects  awarded  under  this 


program  will  be  of  a  sufficient  size, 
scope,  aod  quality  so  as  to  ensure  an 
effective  demonstration  of  the  proposed 
strategies. 

Eligible  Applicants:  (A)  A  public 
entity,  such  as  a  State  or  local 
governmental  entity;  (B)  A  private 
nonprofit  entity;  or  (C)  A  consortium  of 
entities  described  in  (A)  and  (B). 

Applications  Available:  November  8, 
2001. 

Deadline  for  Transmittal  of 
Applications:  January  4.  2002. 

Deadline  for  Intergovernmental 
Review:  March  6,  2002. 

Estimated  Available  Funds: 
525,000,000. 

Estimated  Range  of  Awards: 
$2, 500. 000-510,000, 000. 

Estimated  Average  Size  of  Awards: 
$8,333,000. 

Estimated  Number  of  Awards:  3-5. 
The  Secretary  will  make,  if  possible  and 
appropriate,  at  least  one  award  in  each 
of  the  thfee  categories  of  eligible 
applicants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  From  the  start  date 
indicated  on  the  grant  award  document 
until  the  Federal  funds  and  earnings  on 
those  funds  have  been  expended  for  the 
grant  purposes  or  until  financing 
facilitated  by  the  grant  has  been  retired, 
whichever  is  later. 

Page  Limit:  We  have  found  that 
reviewers  are  able  to  conduct  the 
highest-quality  review  when 
applications  are  concise  and  easy  to 
read.  Applicants  are  encouraged  to  limit 
their  applications  to  no  more  than  50 
double-spaced  pages  (not  including  the 
required  forms  and  tables),  to  use  a  12- 
point  or  larger  size  font  with  one-inch 
margins  at  the  top,  bottom,  and  both 
sides,  and  to  number  pages 
consecutively. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85, 
86.  97.  98.  and  99. 
SUPPLEMENTARY  INFORMATION: 

Application  Content 

Each  Charter  Schools  Facilities 
Financing  Demonstration  Program 
application  must  include  the  following 
specific  program  elements: 

1.  A  statement  identifying  the 
activities  proposed  to  be  undertaken 
with  grant  funds  (the  "grant  project") 
and  the  timeline  for  the  activities, 
including  how  the  applicant  will 
determine  which  charter  schools  will 
receive  assistance,  how  much  and  what 
types  of  assistance  these  schools  will 
receive,  and  what  procedures  the  • 


applicant  will  use  for  documenting 
grant  project  procedures  and  results. 

2.  A  description  of  the  involvement  of 
charter  schools  in  the  application's 
development  and  the  design  of  the 
proposed  grant  project. 

3.  A  description  of  the  applicant's 
expertise  in  capital  markets  financing 
and  organizational  capacitv  to 
implement  the  proposed  grant  project 
successfully.  (Consortium  applicants 
must  list  information  for  each  of  the 
participating  organizations.) 

4.  A  description  of  how  the  proposed 
grant  project  will  leverage  the  maximum 
amount  of  private  sector  and  other  non- 
Federal  capital  relative  to  the  amount  of 
Chaner  Schools  Facilities  Financing 
Demonstration  Program  funding  used, 
the  type  of  schools  to  be  served,  and  the 
type  of  assistance  to  be  provided,  and 
how  the  proposed  activities  will 
otherwise  enhance  credit  available  to 
charter  schools. 

5.  In  the  case  of  an  application 
submitted  by  a  State  governmental 
entity,  a  description  of  current  and 
planned  State  funding  policy  and  other 
forms  of  financial  assistance  that  will 
help  charter  schools  meet  their  facility 
needs. 

Use  of  Funds:  Grant  recipients  must, 
in  accordance  with  State  and  local  law, 
directly  or  indirectly,  alone  or  in 
collaboration  with  others,  deposit  the 
grant  funds  received  under  this  program 
(other  than  funds  used  for 
administrative  costs)  in  a  reserve 
account  established  and  maintained  by 
the  grantee  for  this  purpose.  Amounts 
deposited  in  such  account  shall  be  used 
by  the  grantee  for  one  or  more  of  the 
following  purposes  to  assist  charter 
schools  in  accessing  private  sector  and 
other  non-Federal  capital: 

(1)  Guaranteeing,  insuring,  and 
reinsuring  bonds,  notes,  evidences  of 
debt,  loans,  and  interests  therein; 

(2)  Guaranteeing  and  insuring  leases 
of  personal  and  real  propertv; 

(3)  Facilitating  financing  by 
identifying  potential  lending  sources, 
encouraging  private  lending,  and  other 
similar  activities  that  directly  promote 
lending  to.  or  for  the  benefit  of.  charter 
schools:  and 

(4)  Facilitating  the  issuance  of  bonds 
by  charter  schools,  or  by  other  public 
entities  for  the  benefit  of  charter 
schools,  by  providing  technical, 
administrative,  and  other  appropriate 
assistance  (such  as  the  retention  of  bond 
counsel,  underwriters,  and  other 
advisors,  attracting  potential  investors, 
the  procurement  of  bond  counsel,  and 
the  consolidation  of  multiple  charter 
school  projects  within  a  single  bond 
issue). 
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Funds  received  under  this  program 
and  deposited  in  the  reser\'e  account 
shall  be  invested  in  obligations  issued 
or  guaranteed  by  the  United  States  or  a 
State,  or  in  other  similarly  low-risk 
securities.  Investments  shall  be 
designed  to  preserve  principal. 

Any  earnings  on  funds  received  under 
this  program  shall  be  deposited  in  the 
reserve  account  and  be  used  in 
accordance  with  the  requirements  of 
this  program. 

An  eligible  entity  receiving  a  grant 
under  this  program  shall  use  the  funds 
deposited  in  the  reserve  account  to 
assist  one  or  more  charter  schools  in 
accessing  capital  to  accomplish  one  or 
both  of  the  following  objectives: 

(1)  The  acquisition  (by  purchase, 
lease,  donation,  or  otherwise)  of  an 
interest  (including  an  interest  held  by  a 
third  party  for  the  benefit  of  a  charter 
school)  in  improved  or  unimproved  real 
propertv  that  is  necessar\'  to  commence 
or  continue  the  operation  of  a  charter 
school. 

(2)  The  construction  of  new  facilities, 
or  the  renovation,  repair,  or  alteration  of 
existing  facilities,  necessary  to 
commence  or  continue  the  operation  of 
a  charter  school. 

Grantees  must  ensure  that  all  costs 
incurred  using  funds  from  the  reserve 
account  are  reasonable  The  burden  of 
proof  is  upon  the  grantee,  as  a  fiduciary 
under  its  agreements  with  the  Secretary, 
to  establish  that  costs  are  reasonable. 
Each  grantee  must  also  clearly  indicate 
with  respect  to  each  financial  obligation 
it  enters  into  pursuant  to  this  grant 
program  that  the  full  faith  and  credit  of 
the  United  States  is  not  pledged  to  the 
payment  of  funds  under  such  obligation 

Grantee  Performance  Agreements  and 
Reporting  Requirements 

Applicants  that  are  selected  to  receive 
an  award  must  enter  into  a  Performance 
Agreement  with  the  Department  prior  to 
receiving  their  award  A  key  element  of 
the  Performance  Agreement  is  the 
performance  goals.  In  developing 
performance  goals.  Department  staff  and 
each  applicant  will  rely  on  the 
applicant's  annual  projections 
submitted  under  the  Business/ 
Organizational  Capacity  section  of  the 
application  and  the  objectives 
established  in  the  approved  application. 
The  Performance  Agreement  will  also 
describe  the  ways  in  which  the 
Department  and  the  grantee  will  work 
together  to  accomplish  the  purposes  of 
the  program. 

Tne  Secretary,  in  accordance  with 
applicable  authorities,  shall  collect  all 
of  the  funds  in  the  reser\'e  account 
established  with  grant  funds  (including 
any  earnings  on  those  funds)  if  the 


Secretary  determines  that  the  grantee 
has  permanently  ceased  to  use  all  or  a 
portion  of  the  funds  in  such  account  to 
accomplish  the  purposes  described  in 
the  authorizing  statute  and  the 
Performance  Agreement  or,  if  not  earlier 
than  2  years  after  the  date  on  which  the 
entity  first  received  these  funds,  the 
entitv  has  failed  to  make  substantia] 
progress  in  undertaking  the  grant 
project. 

During  each  fiscal  year  that  the 
grantees  obligation  to  the  Federal 
government  remains  in  effect,  grantees 
will  submit  reports  (as  detailed  below) 
to  the  Department  The  grantee's 
commitment  continues  for  the  duration 
of  the  Project  Period. 

Applicants  selected  for  funding  will 
be  required  to  submit  the  following 
reports  to  the  Department: 

1.  An  annual  report  that  includes: 

a.  a  copy  of  the  most  recent  financial 
statements  and  any  accompanying 
opinion  on  such  statements  prepared  by 
the  independent  public  accountant 
reviewing  the  financial  records  of  the 
grantee; 

b.  a  copy  of  any  report  made  on  an 
audit  of  the  financial  records  of  the 
grantee  conducted  during  the  reporting 
period: 

c.  an  evaluation  by  the  grantee  of  the 
effectiveness  of  its  use  of  the  Federal 
funds  in  leveraging  private  sector  and 
other  non-Federal  funds: 

d  a  description  of  characteristics  of 
lenders  and  other  financial  institutions 
participating  in  activities  undertaken  by 
the  grantee  during  the  reporting  period: 

e.  a  narrative  description  of  tne 
grantee's  activities  in  support  nf  the 
objectives  of  the  program  and  its 
performance  goals  including  a  listing 
and  description  of  the  charter  schools 
ser\ed  during  the  reporting  period;  and 

f.  such  other  information  as  the 
Secret  an  mav  require 

2.  Semiannual  reports  that  include 
internal  financial  statements  and  such 
other  information  as  the  Secretan*'  may 
require  in  the  Performance  .Agreement. 

Grantees  must  also  cooperate  and 
assist  the  Department  with  any  periodic 
financial  and  compliance  audits  of  the 
grantee,  as  determined  necessary-  by  the 
Department.  The  specific  grant 
agreement  between  the  grantee  and  the 
Department  may  contain  additional 
reporting  requirements. 

Grantees  must  maintain  and  enforce 
standards  of  conduct  governing  the 
performance  of  its  employees,  officers, 
directors,  trustees,  and  agents  engaged 
in  the  selection,  award,  and 
administration  of  contracts  or 
agreements  related  to  this  grant  The 
standards  of  conduct  should,  at  a 
minimum,  require  disclosure  of  direct 


and  indirect  financial  or  other  interests, 
mandate  disinterested  decision-making, 
and  indicate  corrective  actions  to  be 
taken  in  the  event  of  violation 

Limitation  on  Administrative  Costs 

A  grantee  may  use  not  more  than  0.25 
percent  (one  quarter  of  one  percent)  of 
the  grant  funds  for  the  administrative 
costs  of  the  grant. 

Charter  Schools  Eligible  to  Benefit  From 
This  Program 

The  charter  schools  that  a  grantee 
selects  to  benefit  from  this  program 
must  meet  the  definition  of  a  charter 
school,  as  defined  in  the  Public  Charter 
Schools  Program  authorizing  statute  in 
section  10310  of  the  Elementar\'  and 
Secondary^  Education  Act  of  1965.  This 
definition  is  repeated  as  follows  in  this 
application  notice  for  the  convenience 
of  the  applicant. 

(1)  A  charter  school  is  a  public  school 
that— 

(A)  in  accordance  with  a  specific  State 
statute  authorizing  the  granting  of 
charters  to  schools,  is  exempted  from 
significant  State  or  local  rules  that 
inhibit  the  flexible  operation  and 
management  of  public  schools,  but  not 
from  any  rules  relating  to  the  other 
requirements  of  this  paragraph: 

(B)  is  created  by  a  developer  as  a 
public  school,  or  is  adapted  by  a 
developer  from  an  existing  public 
school,  and  is  operated  under  public 
supervision  and  direction: 

(C)  operates  in  pursuit  of  a  specific  set 
of  educational  objectives  determined  by 
the  school's  developer  and  agreed  to  by 
the  authorized  public  chartering  agency: 

(D)  provides  a  program  of  elementar>' 
or  secondary  education,  or  both; 

(E)  is  nonsectanan  in  its  programs. 
admissions  policies,  employment 
practices,  and  all  other  operations,  and 
is  not  affiliated  with  a  sectarian  school 
or  religious  institution: 

(F)  does  not  charge  tuition; 

(G)  complies  with  the  Age 
Discrimination  Act  of  1975.  title  V'l  of 
the  Civil  Rights  Act  of  1964.  title  IX  of 
the  Education  .Amendments  of  1972. 
section  504  of  the  Rehabilitation  Act  of 
1973.  and  part  B  of  the  Individuals  with 
Disabilities  Education  Act; 

(H)  is  a  school  to  which  parents 
choose  to  send  their  children,  and  that 
admits  students  on  the  basis  of  a  lottery, 
if  more  students  apply  for  admission 
than  can  be  accommodated; 

(I)  agrees  to  comply  with  the  same 
Federal  and  State  audit  requirements  as 
do  other  elementan."  and  secondary 
schools  in  the  State,  unless  such 
requirements  are  specifically  waived  for 
the  purpose  of  this  program; 


56546 


I 

Federal  Register/ Vol,  66,  No.  217 /Thursday,  November  8,  2001 /Notices 


(J)  meets  all  applicable  Federal,  State, 
and  local  health  and  safety 
requirements; 

(K)  operates  in  accordance  with  State 
law;  and 

(L)  has  a  written  performance  contract 
with  the  authorized  public  chartering 
agency  in  the  State  that  includes  a 
description  of  how  student  performance 
will  be  measured  in  charter  schools 
pursuant  to  State  assessments  that  are 
required  of  other  schools  and  pursuant 
to  any  other  assessments  mutually 
agreeable  to  the  authorized  public 
chartering  agency  and  the  charter 
school. 

Methods  for  Applying  Selection  Criteria 

The  Secretar}'  gives  distinct  weight  to 
the  listed  criteria  and  the  maximum 
score  for  each  criterion  is  indicated  in 
parenthesis.  Within  each  criterion,  the 
Secretary  evaluates  each  factor  equally. 
The  maximum  score  that  an  application 
may  receive  is  100  points.  In  making 
final  funding  decisions,  the  Secretary 
intends  to  make,  if  possible  and 
appropriate,  at  least  one  award  in  each 
of  the  three  eligible  applicant  categories. 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  will  use  the  following  project 
selection  criteria  The  selection  criteria 
address  two  important  questions: 

A  Does  the  applicant  have  the 
capacity  to  carr>-  out  the  proposed  grant 
project? 

B.Has  the  applicant  proposed  a  grant 
project  that  will  make  a  significant 
contribution  toward  meeting  the 
purpose  of  the  Charter  Schools  Facilities 
Financing  Demonstration  Program  and 
thereby  increase  charter  schools'  access 
to  facilities  financing? 

A  The  selection  criteria  related  to  the 
applicant's  capacity  to  carr\'  out  the 
proposed  grant  project  include: 

1.  The  husinpss  and  organizational 
capacity  of  the  applicant  to  cam-  out 
the  grant  project  (25  points) 

— The  amount  and  quality  of  experience 
the  applicant  has  with  the  activities  it 
proposes  to  undertake  in  its 
application,  such  as  enhancing  the 
credit  on  debt  issuances,  guaranteeing 
leases,  and  facilitating  financing; 

— The  applicants  financial  stability; 

— The  adequacy  of  the  applicant's 
policies  and  procedures  regarding 
loan  underwriting,  portfolio 
monitoring,  and  financial 
management  to  protect  against 
unwarranted  risk;  and 

— The  adequacy  of  standards  of  conduct 
to  prevent  conflicts  of  interest, 

2.  The  grant  project  team  (20  points). 
—The  qualifications,  including  relevant 

training  and  experience,  of  the  project 


manager  and  other  members  of  the 
grant  project  team,  including 
consultants  or  subcontractors;  and 

— The  adequacy  of  the  applicant's 
staffing  plan  for  the  grant  project. 

— For  non-profits  only,  the 
qualifications,  including  relevant 
training  and  experience,  of  members 
of  the  board  of  directors  holding  key 
positions. 

3.  The  adequacy  of  resources  (5 
points) 

— The  resources  to  be  contributed  by 
each  co-applicant  (consortium 
member),  partner  or  other  grant 
project  participant  to  the 
implementation  and  success  of  the 
grant  project;  and 
— The  extent  to  which  the  requested 
grant  amount  is  reasonable  in  relation 
to  the  objectives,  design,  and  potential 
significance  of  the  proposed  grant 
project, 
— For  State  governmental  entities,  the 
extent  to  which  steps  have  or  will  be 
taken  to  help  charter  schools  within 
the  State  obtain  adequate  facilities. 
B  The  selection  criteria  related  to  the 
potential  contribution  of  the  proposed 
grant  project  to  achieving  the  purpose  of 
the  charter  Schools  Facilities  Financing 
Demonstration  Program  include: 

1.  The  quality  of  the  design  and 
potential  significance  of  the  proposed 
grant  project  (35  points). 

— The  extent  to  which  the  grant  project 
goals  and  objectives  are  clearly 
specified,  measurable,  and 
appropriate  for  the  purpose  of  the 
Charter  Schools  Facilities  Financing 
Demonstration  Program: 

— The  extent  to  which  the  grant  project 
implementation  plan  and  activities, 
including  the  partnerships 
established,  are  likely  to  achieve  the 
objectives  sought  by  the  project. 

—The  extent  to  which  the  proposed 
grant  project  is  likely  to  produce 
results  that  will  be  documented  and 
helpful  to  others  nationally  in 
providing  facilities  financing 
assistance  to  charter  schools; 

— The  extent  to  which  the  grant  project 
will  use  appropriate  criteria  for 
selecting  charter  schools  for 
assistance  and  for  determining  the 
type  and  amount  of  assistance  to  be 
given; 

— The  importance  or  magnitude  of  the 
results  or  outcomes  likely  to  be 
attained  by  the  proposed  grant  project 
(e.g..  the  number  and  variety  of 
charter  schools  assisted  and  the 
amount  of  capital  leveraged). 

2.  The  quality  of  the  services  (15 
points). 

— The  extent  to  which  the  services  to  be 
provided  by  the  proposed  grant 


project  are  appropriate  to  the  needs  of 
the  charter  schools  to  be  served; 

— The  extent  to  which  charter  schools 
and  chartering  agencies  were  involved 
in  the  design  of  and  demonstrate 
support  for  the  grant  project; 

— The  extent  to  which  the  technical 
assistance  and  other  services  to  be 
provided  by  the  proposed  grant 
project  involve  the  use  of  cost- 
effective  strategies  for  increasing 
charter  school  access  to  facilities 
financing;  and 

— The  extent  to  which  the  services  to  be 
provided  by  the  proposed  grant 
project  are  focused  on  quality  charter 
schools  with  the  greatest  needs. 

Waiver  of  Proposed  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however,  allows 
the  Secretary  to  exempt  f.-om 
rulemaking  requirements  rules 
governing  the  first  grant  competition 
under  a  new  or  substantially  revised 
program  authority  (20  U.S.C. 
1232(d)(1)).  Funding  for  this  new 
initiative  was  provided  in  the 
Departments  FY  2001  appropriations 
act.  enacted  December  21,  2000.  The 
Secretary,  in  accordance  with  section 
437(d)(1)  of  GEPA.  has  decided  to  forego 
public  comment  in  order  to  ensure 
timely  grant  awards. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  vou  may  call  (toll  free):  1-877- 
576-77'34. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://H-w\^-. ed.gov/pubs/ 
edpubs.htmi.  or  you  may  contact  ED 
Pubs  at  its  e-maii  address: 
edputus®  inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify-  this 
competition  as  follows:  CFDA  number 
84.354A. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Ryan  McMahon.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  3E239,  Washington, 
DC  20202.  Telephone:  (202)  260-9738 
or  via  Internet: 
lennifer.McMahon@ed.gov. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Federal  Register /  Vol.  66,  No.  217 /Thursday,  November  8,  2001 /Notices 


56547 


Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wu'w.ed.gov'/ 
legisla  tion  /FedBegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

The  Department  intends  to  offer 
further  information  about  the  program  at 
the  following  Internet  site:  http:// 
w-ww.ed.gov/offices/OESE/goals/ 
progresp.html 

hidividuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g  .  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  using  the  contact  information 
provided  under  FOR  APPUCATIONS 
CO.VTACT. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http.  /w-^vt. access.gpo.gov/nara/ 
index  html. 

Program  .Authority:  Elementary  and 
Secondary  Education  Ac\  of  1965.  title  X, 
part  C,  subpart  2.  as  amended  by  the 
Department  of  Education  .Appropriations  Act, 
2001,  section  322. 

Dated:  November  5.  2001. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary'  Education. 

IFR  Doc  01-28087  Filed  11-7-01;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

University-Industry  Partnerships  for 
Aluminum  Industry  of  ttie  Future 
Program 

AGENCY:  Idaho  Operations  Office, 
Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office, 
is  seeking  applications  from  U.S. 
institutions  of  higher  learning,  whether 
private  or  public,  and  their  associated 
research  organizations  for  cost  shared 
research,  which  will  reduce  energy 
consumption,  reduce  environmental 
impacts  and  enhance  economic 
competitiveness  of  the  domestic 
aluminum  industry-.  This  solicitation 
seeks  proposals  for  fundamental 
research  in  support  of  the  development 
and  implementation  of  energy-  efficiency 
technologies  for  the  aluminum  industry-. 
Applicants  are  encouraged  to  utilize  the 
widest  possible  range  of  creative  and 


technically  feasible  approaches  to 
address  research  priorities  identified  by 
the  aluminum  industry-  in  the 
Aluminum  Industry-  Technology 
Roadmap  and  the  Inert  Anode 
Roadmap. 

DATES:  The  deadline  for  receipt  of 
applications  is  5  p.m.  EST  on  lanuary 
11,2002. 

ADDRESSES:  The  formal  solicitation 
document  will  be  disseminated 
electronically  as  Solicitation  Number 
DE-PS07-02ID14270,  University- 
Industry-  Partnerships  for  Aluminum 
Industry-  of  the  Future  Program,  through 
the  Industry-  Interactive  Procurement 
System  (IIPS)  located  at  the  following 
URL:  http:/ /e-center  doe.gov. 

nPS  provides  the  medium  for 
disseminating  solicitations,  receiving 
ftnancial  assistance  applications  and 
evaluating  the  applications  in  a 
paperless  environment.  Completed 
applications  are  required  to  be 
submitted  via  LIPS.  Individuals  who 
have  the  authority  to  enter  their 
company  into  a  legally  binding  contract/ 
agreement  and  intend  to  submit 
proposals/applications  via  the  OPS 
system  must  register  and  receive 
confirmation  that  they  are  registered 
prior  to  being  able  to  submit  an 
application  on  the  IIPS  system.  An  IIPS 
"User  Guide  for  Contractors"  can  be 
obtained  by  going  to  the  IIPS  Homepage 
at  the  following  URL:  http://e- 
center  doe.gov  and  then  clicking  on  the 
"Help"  button.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
IIPS  Help  Desk  at  UPS  HelpDesld&e- 
center.doe.gov  or  call  the  help  desk  at 
(800)683-0751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  \"an  Lente.  Contract  Specialist,  at 
vanlencl^id  doe  gov 

SUPPLEMENTARY  INFORMATION:  The 
statutory-  authority  for  this  program  is 
the  Federal  Non-Nuclear  Energy 
Research  &  Development  .\c\  of  1974 
(PL.  93-577).  Approximately  $300,000 
to  S600.000  in  federal  funds  is  expected 
to  be  available  to  fund  the  first  year  of 
selected  research  efforts.  DOE 
anticipates  making  approximately  three 
to  six  cooperative  agreement  awards 
each  with  a  budget  of  Si  00,000  a  year 
or  less  and  a  project  performance  period 
of  three  years  or  less. 

Signed  in  Washington,  D.C.  on  November 
2,  2001. 

Mary  Ann  Masterson, 
Assistant  General  Counsel  for  Procurement 
and  Financial  Assistance. 
IFR  Doc.  01-28069  Filed  11-7-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  PF01 -1-000] 

Dominion  Transmission,  Inc:  Notice  of 
Site  Visit 

November  2.  2001. 

On  November  12  through  16.  2001. 
the  staff  of  the  Office  of  Energy  Projects 
will  conduct  a  pre-filing  site  visit  of 
Dominion  Transmission.  Inc  s 
(Dominion)  Greenbrier  Pipeline  Project 
in  \'irginia  and  West  \'irginia.  The 
pro)ec1  area  will  be  inspected  by 
automobile  and  on  foot,  as  appropriate. 
The  staff  also  plans  to  attend  two  Open 
Houses  being  held  bv  Dominion  on 
November  13  and  14  at  the  following 
locations: 

Sovember  13.  2001  Henry-  County 
Administration  Building.  3300  Kings 
Mountain  Road.  Martinsville. 
Virginia.  540-634-4600.  option  3 
November  14.  2001  Cross  Roads  Ruritan 
Club.  No  address  or  phone  available 
From  Rocky  Mount.  Virginia  take 
Route  40  west  for  about  15  miles  and 
turn  right  onto  Route  788  The 
entrance  tn  Runtan  Club  is  on  the 
right  about  200  feet  from  the  turn. 
Follow  hard  road  about  0.5  mile  to  the 
facility. 

These  Open  Houses  will  start  at  6 
p.m 

All  interested  parties  may  attend  the 
site  visit  Those  planning  to  attend  must 
provide  their  own  transportation  For 
additional  information  about  the  site 
visit,  contact  the  Commissions  Office  of 
External  Affairs  at  (202)  208-1088. 

For  information  concerning  the  Open 
Houses  contact  Sean  R.  Sleigh, 
Certificates  Manager  for  Dominion  at 
(800) 624-3101  or  (304) 627-3462. 

Linwood  \.  Watson.  Ir  . 

.\rting  Secretary 

IFR  Doc.  01-28031  Filed  11-7-01;  8.45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docitet  No.  RP01 -626-001] 

Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Filing 

November  2.  2001. 

Take  notice  that  on  October  29.  2001. 
Dominion  Transmission.  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Third  Revised  Volume  No.  1. 
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the  following  tariff  sheets,  with  an 
effective  date  of  November  1,  2001 

Substitute  Tenth  Revised  Sheet  No.  31 
Substitute  Thirteenth  Revised  Sheet  No.  32 
Substitute  Eighth  Revised  Sheet  No.  33 
Substitute  Seventh  Revised  Sheet  No  34 

DTI  states  that  the  filing  is  being  made 
to  comply  with  the  Commission's  Letter 
Order  issued  on  October  24,  2001.  in 
Docket  No  RPOl-626-000 

DTI  states  that  the  Letter  Order 
accepted  for  filing  the  tariff  sheets  filed 
to  update  DTI's  Transportation  Cost 
Rate  Adjustment  (TCRA)  through  the 
annual  adjustment  mechanism  that  is 
described  in  Section  15  of  the  General 
Terms  and  Conditions  (GT&C)  of 
Dominion's  FERC-approved  tariff.  The 
Letter  Order  directed  DTI  to  file  revised 
tariff  sheets  to  reflect  the  $3  million 
credit  required  under  the  Settlement 
filed  in  Docket  No.  RPOO-632-000  et  al 
The  purpose  of  this  filing  is  to  comply 
with  the  condition  imposed  by  the 
Letter  Order 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers,  interested 
state  commissions  and  on  all  persons  on 
the  official  service  list  compiled  by  the 
Secretary  of  the  Commission  for  this 
proceeding 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE  .  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://i\-ww  fprcgov  using  the  "RIMS" 
link,  select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  'e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

.A(  ruiij  Secntan 

iFk  Dot    01-28036  Filed  1 1-7-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[[)ocket  No.  RPOO-305-005] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Negotiated 
Rates 

November  2.  2001. 

Take  notice  tliat  on  October  29,  2001, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  an  effective  date  of 
November  1.  2001; 

Original  Sheet  No.  lOB 
Original  Sheet  No.  IOC 

MRT  states  that  the  filing  is  being 
made  to  reflect  the  implementation  of  a 
new  negotiated  rate  contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  httpJ/ 
www.feTc.gov  using  the  'RIMS"  linlc, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  linjk. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(PR  Doc.  01-28034  Filed  1 1-7-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No».  RP96-31 2-061  and  GT01-34- 
001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

November  2,  2001. 

Take  notice  that  on  October  26.  2001. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Substitute  Second 
Revised  Sheet  No.  413A,  with  an 
effective  date  of  October  1.  2001. 
Tennessee  also  filed  a  copy  of  the  AES 
Londonderry.  L.L.C.  (AES)  Agency 
Agreement. 

Tennessee  states  that  the  AES  Agency 
Agreement  and  Substitute  Second 
Revised  Sheet  No.  41 3A  are  being  filed 
in  compliance  with  the  Commissions 
October  11.  2001  Letter  Order  (October 
1 1  Order)  in  the  above-referenced 
proceeding.  The  October  1 1  Order  found 
the  AES  Agency  Agreement  to  be  a  non- 
conforming service  agreement  because  it 
deviates  in  a  material  respect  from 
Tennessee's  pro  forma  Agency 
Authorization  Agreement.  Accordingly, 
Tennessee  has  revised  Substitute 
Second  Revised  Sheet  No.  413A  to  list 
the  AES  Agency  Agreement  as  a  non- 
conforming agreement.  Tennessee 
requests  that  the  Commission  approve 
the  AES  Agency  Agreement  and 
Substitute  Second  Revised  Sheet  No. 
41 3 A  effective  October  1.  2001. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commissions  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Ir., 

Acting  Secretan- 

|FR  Doc:  01-28032  Filed  11-7-01;  8:45  am) 

BUiJNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-062] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

November  2.  2001. 

Take  notice  that  on  October  26.  2001, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  and 
approval  (1)  a  Gas  Transportation 
Agreement  between  Tennessee  and  N|R 
Energy  Services  (NJRES)  pursuant  to 
Tennessee's  Rate  Schedule  FT-A  (FT-A 
Agreement)  and  (2)  an  October  18.  2001 
Firm  Transportation  Negotiated  Rate 
Letter  Agreement  entered  into  between 
Tennessee  and  NJRES  (Negotiated  Rate 
Agreement).  The  filed  FT-A  Agreeme'nt 
and  the  Negotiated  Rate  Agreement 
reflect  a  negotiated  rate  arrangement 
between  Tennessee  and  NJRES  to  be 
effective  December  1.  2001. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  each  of 
Tennessee  s  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE  .  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
\%-H-w.  fere  gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing'  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  01-28033  Filed  11-7-01;  8:45  am) 

BILLING  COOE  6717-01-i> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  RP01 -236-003.  RPOO-481- 
003.  and  RPOO-553-006] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

November  2.  2001 

Take  notice  that  on  October  29.  2001, 
in  compliance  with  the  Commission's 
order  issued  September  27,  2001  in  the 
referenced  dockets,  (September  27 
Order).  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  submitted  its 
compliance  filing  to  further  explain 
certain  aspects  of  its  filings  in  the 
referenced  dockets,  and  to  submit 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
to  comply  with  the  Conunission's 
directives  in  the  September  27  Order. 
The  revised  tariff  sheets,  which  are 
enumerated  in  Appendix  A  to  the  filing, 
are  proposed  to  be  effective  as  described 
more  fully  therein. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,,  Washington.  DC 
20426.  in  accordance  with  section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://vi'i\-w.  fere. gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing'  link 

Linwood  A.  Watson,  |r.. 

Acting  Secretary 

[FR  Doc.  01-28035  Filed  11-7-01;  8:45  am] 

BILUNC  COOC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-25-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  ot  Tariff  Filing 

November  2,  2001. 

Take  notice  that  on  October  25.  2001. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  certain 
revised  tanff  sheets,  which  sheets  are 
enumerated  in  .Appendix  A  attached  to 
the  filing  The  proposed  effective  date  of 
such  tanff  sheets  is  October  1 .  2001. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to:  (1)  Storage  service 
purchased  from  National  Fuel  Gas 
Supply  Corporation  (National  Fuel) 
under  its  Rate  Schedule  SS-1 ,  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco  s  Rate 
Schedules  LSS  and  SS-2,  (2)  storage 
ser\'ice  purchased  from  Dominion 
Transmission.  Inc  (Dominion)  under  its 
Rate  Schedule  GSS.  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedules 
.  GSS  and  LSS.  (3)  transportation  service 
purchased  from  National  Fuel  under  its 
Rate  Schedule  X-54.  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
SS-2,  (4)  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporations  (Texas  Gas)  under  its  Rate 
Schedule  FT.  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
FT-.\T.  and  (5)  storage  service 
purchased  from  Texas  Eastern 
Transmission  Corporation  (TTTTCO) 
under  its  Rate  Schedule  X-28  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  S-2  This  filing  is  being  made 
pursuant  to  tracking  provisions  under 
Section  4  of  Transco's  Rate  Schedule 
LSS,  Section  4  of  Transco  s  Rate 
Schedule  SS-2.  Section  4  of  Transco's 
Rate  Schedule  FT-NT,  Section  J  of 
Transco's  Rate  Schedule  GSS  and 
Section  26  of  the  General  Terms  and 
Conditions  of  Transco's  Third  Revised 
Volume  No.  1  Tariff 

Transco  states  that  included  in 
Appendices  B  through  F  attached  to  the 
filing  are  the  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  GSS.  LSS. 
SS-2.  FT-NT  and  S-2  rates. 

Transcn  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interestpd  State  Commissions. 
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Any  person  de.siring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton-  Commission, 
888  First  Street.  NE  .  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
C'ommission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www  ftrc.gov  using  the  'RIMS"  link, 
select  ■•Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR385.2001(a)(l)(iii)andthe 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link 

Linwood  A.  Watson.  |r.. 

A'  ting  Scrretan 

IFR  Doc.  01-28037  Filed  11-7-01;  8:45  am] 

BtLLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-2-0001 

Trunkiine  LNG  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  2.  20U1 

Take  notice  that  on  October  23.  2001 . 
Trunkiine  LNG  Company  (TLNG)  and 
(Al.S  Trunkiine  LNG  Companv.  LLC 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
.■\.  the  tariff  sheets  listed  on  .\ppendix 
A  to  the  filing,  to  reflect  a  corporate 
name  change  to  become  effective 
November  1.  2001. 

TLNG  states  that  on  November  1, 
2001.  TL.NG  will  convert  from  a 
corporation  to  a  limited  liabilitv 
company  and  will  change  its  corporate 
name  to  CMS  Trunkiine  LNG  Companv. 
LLC. 

TLNG  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\-ene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
hima:  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  3a5.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Dog.  01-28027  Filed  11-7-01:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-181-0O0J 

Virginia  Electric  and  Power  Company; 
Notice  of  Filing 

November  1.  2001. 

Take  notice  that  Virginia  Electric  and 
Power  Company  (the  Company)  on 
October  29.  2001.  respectfully  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Service  Agreement  by  Virginia  Electric 
and  Power  Company  to  Williams  Energy 
Marketing  &  Trading  Company, 
designated  as  Service  Agreement  No.  7, 
under  the  Company's  short-form 
market-based  rate  tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  6.,  effective 
on  lune  15.  2001.  Copies  of  the  filing 
were  sen'ed  upon  Williams  Energy 
Marketing  &  Trading  Company,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

The  Company  requests  an  effective 
date  of  October  15.  2001,  as  requested 
by  the  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  NT.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
19,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
www  ferc.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

IFR  Doc    01-28038  Filed  11-7-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 4-000,  eta!.] 

Nine  Mile  Point  Nuclear  Station,  LLC, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

November  2.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Nine  Mile  Point  Nuclear  Station,  LLC 

(Docket  No.  E(;02-14-000| 

Take  notice  that  on  October  29,  2001 . 
Nine  Mile  Point  Nuclear  Station,  LLC 
(Nine  Mile  LLC),  a  Delaware  limited 
liability  company  with  its  principal 
place  of  business  at  39  W.  Le.xington 
Street,  Baltimore,  Maryland  21201.  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations 

Copies  of  the  Application  have  been 
served  upon  the  New  York  Public 
Service  Commission,  the  Maine  Public 
Utilities  Commission  and  the  Mar>'land 
Public  Ser\'ice  Commission. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
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Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Cogentrix  Energy  Power  Marketing. 
Inc. 

[Docket  Nos.  ER95-1 739-019.  ER99-452- 
000.  and  ER99-411-O001 

Take  notice  that  on  October  30.  2001, 
Cogentrix  Energy  Power  Marketing.  Inc. 
(CEPM)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  three-year  updated  market  analysis. 
CEPM  is  a  power  marketer  and  broker, 
owning  no  generation,  with  its  principal 
place  of  business  in  Charlotte.  North 
Carolina. 

Comment  date:  November  20,  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Southwestern  Electric  Cooperative, 
Inc.,  Complainant,  v.  Soyland  Power 
Cooperative.  Inc.,  Respondent. 

[Docket  No.  EL99-14-003I 

Take  notice  that  on  October  31.  2001, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  a  Refund  Report  in 
compliance  with  the  orders  issued  m 
the  above-captioned  docket.  See 
Southwestern  Electric  Cooperative,  Inc. 
V  Sovland  Power  Cooperative.  Inc.,  90 
FERC  "E  63.001  (2000).  95  FERC  \ 
61.254  (2001).  97  FERC  1  61.008  (2001). 

Comment  date:  November  30.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  Arizona  Public  Service  Company 

[Docket  No.  ER99-3288-0041 

Take  notice  that  on  October  30,  2001, 
Arizona  Public  Ser\ice  Company  (APS) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Quarterly  Refund 
payments  to  eligible  wholesale 
customers  under  the  Company's  Fuel 
Cost  Adjustment  Clause  (FAC). 

A  copy  of  this  filing  has  been  served 
upon  the  affected  parties,  the  California 
Public  Utilities  Commission,  and  the 
Arizona  Corporation  Commission 

Comment  date:  November  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Conectiv  Delmarva  Generation.  Inc. 

[Docket  No.  ER0O-3168-O03] 

Take  notice  that,  on  October  31 .  2001 . 
Conectiv.  on  behalf  of  Delmarva  Power 
&  Light  Company  and  Conectiv 
Delmarva  Generation.  Inc..  submitted  its 
compliance  filing  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  the  above  captioned  proceeding. 
Copies  of  the  filing  were  served  on  the 
official  service  list  in  this  proceeding 


Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  BP  Energy  Company 

IDocl^et  No.  LKOO-.Jh  14-001 1 

Take  notice  that  on  October  31.  2000. 
BP  Energy  Company  (BP)  submitted  its 
First  Revised  FERC  Electric  Rate 
Schedule  No.  1.  proposed  to  become 
effective  August  22,  2000,  BP  states  that 
this  filing  is  made  in  compliance  with 
the  Commission's  order  dated  October 
18,  2000  111  the  captioned  proceeding 

Commfnt  date:  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Geysers  Power  Company.  LLC 

[Docket  No  EROl-81 2-001 ! 

Take  notice  that  on  October  30.  2001 . 
Geysers  Power  Company,  LLC  (Geysers 
Power)  filed  its  response  to  a  request  for 
additional  information  received  from 
Federal  Energy  Regulatory  Commission 
(Commission)  staff  in  this  docket. 
Geysers  Power  provides  RMR  ser\ices  to 
the  California  Independent  System 
Operator  Corporation  (CAISO)  pursuant 
to  the  Geysers  Main  RMR  Agreement 
accepted  bv  the  Commission  in 
California  ISO  Corp..  et  al.  87  FERC  P 
61.250  (1999)  The  request  directed 
Geysers  Power  to  submit  a  form  of 
notice  with  its  filing. 

Comment  date  November  20.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tampa  Electric  Company 

[Docket  No   ERUl-18':*8-002! 

Take  notice  that  on  October  29.  2001, 
Tampa  Electric  Company  (Tampa 
Electric)  submitted  to  the  Federal 
Energy  Regulator\-  Commission 
(Commission]  Original  Sheet  Nos.  72  • 
through  76  for  inclusion  in  its  First 
Revised  Rate  Schedule  FERC  No.  62. 
which  IS  its  interchange  ser\ice  contract 
with  Alabama  Power  Company.  Georgia 
Power  Company,  Gulf  Power  Company 
Mississippi  Power  Company.  Savannah 
Electric  and  Power  Company,  and 
Southern  Company  Ser\ices.  Inc. 
(collectively.  Southern  Companies),  as 
reformatted  in  Docket  No.  EROl-1898- 
001  in  accordance  with  the 
Commission's  Order  No  614  Tampa 
Electric  also  submitted  a  sheet 
designated  as  First  Revised  Sheet  .Nos. 
72  through  76  Superseding  Original 
Sheet  Nos.  72  through  76. 

Tampa  Electric  states  that  the  purpose 
of  the  filing  is:  (1)  To  include  in  the 
reformatted  rate  schedule,  from  its  May 
1,  2001  effective  date  through  luly  31 , 
2001,  an  addendum  concerning  sulfur 
dioxide  emissions  allowances  that  was 


overlooked  in  the  earlier  compliance 
filing;  and  (2)  to  cancel  the  sheets 
containing  the  addendum  effective 
August  1.  2001.  when  the  addendum 
becomes  an  independent  rate  schedule. 

A  copy  of  the  supplemental 
compliance  filing  has  been  served  on 
each  person  designated  on  the  official 
service  list  in  this  docket,  the  Southern 
Companies,  and  the  Florida  Public 
Service  Commission. 

Comment  date:  November  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  .\merican  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-197-0001 

Take  notice  that  on  October  31.  2001. 
American  Electric  Power  Service 
Corporation  (/vEPSC)  submitted  for 
filing  with  the  Federal  Energy 
Regulator.'  Commission  (Commission)  a 
Service  Agreement  for  ERGOT  Regional 
transmission  Ser\'ice  between  AEPSC 
and  Medina  Electric  Cooperative  Inc. 
(MEC),  dated  October  1,  2001;  a  notice 
of  cancellation  of  a  ser\'ice  agreement 
for  ERCOT  regional  transmission  ser\'ice 
between  CPL  and  West  Texas  Utilities 
Company  collectively,  and  MFC,  dated 
January  1.  1997;  an  amended 
interconnection  agreement  between 
Central  Power  and  Light  Company  (CPL) 
and  MEC.  dated  November  29.  1999; 
and  a  notice  of  cancellation  of  an 
interchangf  agreement  among  CLP.  MEC 
and  South  Texas  Electric  Cooperative. 
Inc..  dated  Februar\  6.  1979. 

AEPCS  requests  an  effjKrtive  date  of 
October  1    2001  for  the  Service 
Agreement  for  ERCOT  Regional 
Transmission  Ser%ice  and  an  effective 
date  of  August  30,  2000  for  the 
amendment  to  Facility  Schedule  No.  7 
of  the  interconnection  agreement  and  if 
requests  that  the  interchange  agreement 
to  canceled  effective  August  28.  2001, 

AEPvSC  served  copies  of  the  filing  on 
Medina  Electric  Cooperative.  Inc  and 
the  Public  Utility  Commission  of  Texas 

Comment  date:  November  21 .  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Edison 
Company 

[Docket  No.  ER02-200-0001 

Take  notice  that  on  October  30  .  2001 . 
Southern  California  Edison  Company 
(SCE)  submitted  for  filing  with  the 
Federal  Energy  Regulator)  Commission 
(Commission)  a  Letter  Agreement 
between  SCE  and  Ridgewood  Olinda. 
LLC  (Ridgewood). 

The  Letter  Agreement  specifies  the 
terms  and  conditions  under  which  SCE 
will  pro%  ide  limited  pre-interronnection 
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services  including  procurement, 
engineering,  and  limited  construction. 

Copies  of  thi,s  filing  were  served  upon 
the  Public  L'tilities  Commission  of  the 
State  of  California  and  Ridgewood. 

Comment  date:  November  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Mirant  Delta.  LLC;  Mirant  Potrero, 
LLC 

[Docket  No.  ER02-198-O00| 

Take  notice  that,  on  October  31,  2001. 
Mirant  Delta.  LLC  (Mirant  Delta)  and 
Mirant  Potrero,  LLC  (Mirant  Potrero) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  certain  revised  tariff 
sheets  to  the  Must-Run  Service 
Agreements  between  Mirant  Delta, 
Mirant  Potrero.  and  the  California 
Independent  System  Operator 
Corporation.  The  revisions  include, 
inter  alia,  changes  to  the:  (i)  Contract 
Service  Limits,  (ii)  Hourly  Availabilitv 
Charges  and  Penalty  Rates,  (iii)  Prepaid 
Start-up  Costs,  (iv)  projected  outage 
information,  (v)  Annual  Fixed  Revenue 
Requirements,  and  (vi)  Variable  O&M 
rates  for  the  generating  units  owned  bv 
Mirant  Delta  and  Mirant  Potrero,  for  the 
year  beginning  lanuary  1.  2002. 

Comment  date  November  21.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Exeion  Generation  Company,  LLC 

(Docket  No  ER02-201-0001 

Take  notice  that  on  October  29,  2001, 
E.xelon  Generation  Companv.  LLC 
(Exeion  Generation),  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commissirm)  notices  of 
cancellation  of  its  service  agreements  for 
the  purcha.se  and  sale  of  power  and 
energy  with  Reliant  Energy  Services, 
Inc..  DTE  Energy  Trading,  Inc..  and  The 
Detroit  Edison  Company. 

Exeion  Generation  proposes  that  the 
cancellations  be  made  effective  on 
November  16.  2001.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Comment  date:  November  19.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  Exeion  Generation  Company.  LLC; 
Exeion  Energy  Company 

[Docket  No.  ER02-202-OOO1 

Take  notice  that  on  October  3C,  2001, 
Exeion  Generation  Companv,  LLC 
(Exeion  Generation)  and  Exeion  Energy 
Company  (Exeion  Energy)  tendered  for 
filing  with  the  Federal  Energv 
Regulatnr\  Commission  (Commission) 
.Notice  of  Cancellation  of  the  long-term 
power  sales  service  agreement  between 


Exeion  Generation  and  Exeion  Energv', 
Exeion  Generation  Company,  LLC, 
FERC  Electric  Tariff  First  Revised 
Volume  No.  1.  Service  Agreement  No. 
257,  and  Exeion  Energy  Company,  FERC 
Electric  Tariff  Original  Volume  No.  1, 
Service  Agreement  No.  1 . 

Comment  date:  November  20.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Detroit  Edison  Company 

[Docket  No.  ER02-203-OO01 

Take  notice  that  on  October  30,  2001, 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission)  Service 
Agreements  for  wholesale  power  sales 
transactions  (the  Service  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff)  between 
Detroit  Edison  and  the  following  parties: 
Exeion  Generation  Company,  LLC;  H.Q. 
Energy  Services,  (U.S.),  Inc.;  and  PSEG 
Energy  Resources  and  Trade. 

In  addition,  Detroit  Edison  tendered 
for  filing  notices  of  cancellation  of 
service  agreements  between  Detroit 
Edison  and  PECO  Electric  Company — 
Power  Team,  on  file  with  FERC  in 
Docket  No.  ER97-232(M}00.  and 
between  Detroit  Edison  and  Public 
Service  Electric  &  Gas  Company,  on  file 
with  FERC  in  Docket  No.  ER98-201- 
000. 

Comment  date:  November  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Exeion  Generation  Company.  LLC 

[Docket  No   ER-O2-204-OOO| 

Take  notice  that  on  October  31.  2001, 
Exeion  Generation  Company.  LLC 
(Exeion  Generation),  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  power 
sales  service  agreement  between  Exeion 
Generation  and  Constellation  Power 
Source.  Inc.,  under  Exeion  Generation's 
wholesale  power  sales  tariff,  FERC 
Electric  Tariff  Original  Volume  No.  2. 

Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-205-OO0I 

Take  notice  that  on  October  31.  2001. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  two  executed  service 
agreements  with  Enserco  Energy,  Inc. 
under  the  terms  of  PNM's  Open  Access 
Transmission  Tariff.  One  agreement  is 


for  non-firm  point-to-point  transmission 
service  and  one  agreement  is  for  short- 
term  firm  point-to-point  transmission 
service.  PNM  requests  October  16.  2001, 
as  the  effective  date  for  the  agreements. 
PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque. 
New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
Enserco  Energy.  Inc.  and  to  the  New 
Mexico  Public  Regulation  Commission. 

Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http://  ■• 

vm-v^'.  fere. gov  using  the  'RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  D<>(    01-28071  Filed  11-7-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1895-007.  South  Carolina] 

South  Carolina  Electric  and  Gas 
Company;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

November  2,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
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486,  52  FR  47897),  the  Office  of  Energ>' 
Projects  has  reviewed  the  application 
for  license  for  the  Columbia 
Hydroelectric  Project,  located  on  the 
Broad  and  Congaree  Rivers  in  the  City 
of  Columbia  and  Richland  County. 
South  Carolina,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  There  are  no  federal 
lands  occupied  by  the  project  works  or 
located  within  the  project  boundary     , 

The  DEA  contams  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS  "  link — 
select  "Docket  «"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NT.  Washington.  DC  20426. 
Please  affix  Project  No.  1895-007  to  all 
comments.  Comments  may  be  filed 
electromcallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing  "  link. 

For  further  information,  contact 
Charles  Hall  at  202-219-2853 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary-. 

IFR  Doc   01-28039  Filed  11-7-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-4-000] 

Northwest  Pipeline  Corporation;  Notice 
of  intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed 
Evergreen  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

November  2.  2001 

The  staff  of  the  Federal  Energy- 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Evergreen  Expansion  Project 


involving  construction  and  operation  of 
facilities  by  Northwest  Pipeline 
Corporation  (NWP)  in  Skagit.  King. 
Pierce.  Whatcom,  Snohomish,  and 
Lewis  Counties,  Washington.'  NWP 
proposes  to  construct  four.  36-inch- 
diameter  pipeline  loop  segments 
totaling  approximately  27.8  miles  along 
with  appurtenant  facilities,  and  67.150 
ISO  horsepower  of  additional 
compression  at  five  different  facilities. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  presence  of  an  existing  pipeline 
easement.  The  majority  of  the  existing 
pipeline  has  an  associated  75-foot-wide 
permanent  right-of-way  and  the  majority 
of  the  new  pipeline  would  not  require 
an  expansion  of  permanent  right-of-way. 
However,  in  areas  where  NWP's  existing 
permanent  right-of-way  is  60-  or  40-feet 
wide,  an  additional  15-  or  35-feet  of 
easement  would  be  sought. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land'  What  Do  I  Need 
To  Know?  "  was  attached  to  the  project 
notice  NWP  provided  to  landowners 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
[\%-w^\-  fere  gov] 

Summary  of  the  Proposed  Project 

NWP  wants  to  expand  its  existing 
pipeline  system  for  the  transportation  of 
additional  volumes  of  natural  gas  within 
the  Skagit.  King,  Pierce,  Whatcom. 
Snohomish,  Skamania.  Klickitat,  and 
Benton  Counties.  Washington. 
Specifically.  NWP  seeks  authority  to: 

1.  Abandon  and  remove  2  existing 
reciprocating  compressor  units  of  5000 
horsepower  (HP)  each  at  the  existing 
Snohomish  Compressor  Station; 

2.  Abandon  and  remove  existing 
compressor  unit  6.350  HP  at  the  existing 
Sumner  Compressor  Station; 

3.  Construct  8.54  miles  of  36-inch- 
diameter  pipeline  (Sedro-Wooley  Loop); 

4.  Construct  8.88  miles  of  36-inch- 
diameter  pipeline  (Mt.  Vernon  Loop); 

5.  Construct  6.95  miles  of  36-inch- 
diameter  pipeline  (Covington  Loop); 

6  Construct  3.42  miles  of  36-inch- 
diameter  pipeline  (.Auburn  Loop) 


7.  Construct  a  new  13,000  HP  turbine 
unit  and  uprate  2  turbine  engines  from 
12,600  HP  to  13.000  HP  each  at  its 
existing  Sumas  Compressor  Station; 

8.  Construction  a  new  13,000  HP 
turbine  unit  and  one  new  4.700  HP 
turbine  unit  at  its  existing  Mt.  Vernon 
Compressor  Station; 

9.  Construct  2  new  13,000  HP  turbine 
units  each  at  its  Snohomish  Compressor 
Station; 

10  Construct  2  new  turbine  units 
13,000  HP  each  at  the  existing  Sumner 
Compressor  Station 

11  Construct  a  new  7.700  HP  turbine 
unit  at  its  existing  Willard  Compressor 
Station; 

12.  Construct  a  new  7.700  HP  turbine 
unit  at  the  existing  Goldendale 
Compressor  Station; 

13.  Construct  a  new  7.700  HP  turbine 
unit  at  its  existing  Roosevelt 
Compressor  Station;  and 

14  Construct  a  new  1 ,330  HP  turbine 
unit  at  its  existing  Plymouth 
Compressor  Station. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  334  1  acres  of  land 
The  typical  construction  right-of-way 
would  consist  of  the  75-foot-wide 
permanent  right-of-way  and  about  20 
feet  of  temporary  workspace,  but  in 
certain  areas,  may  be  limited  to  the 
permanent  75-foot  easement 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NTT'A)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessitv  NEP.^  also  requires  us'  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping"  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 


'  NWP's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register  Copies  are 
available  on  the  Commission  s  website  at  the 
"RIMS"  link  or  from  the  Commissions  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE  .  Washington.  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energ>-  Projects 
(OEP). 
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preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notif\-  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern 

The  EA  will  discuss  impacts  that 
c:ould  occur  ds  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  (ieology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  (Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

VVh  will  also  pvaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  F"ederal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  t'.ommissions  official  service  list  for 
this  proceeding  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  [)reiiminary  review  of  the 
proposed  fac  ilities  and  the 
♦'nvironmental  information  provided  bv 
NWP.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
c;omments  and  our  analysis. 

•  Small  portions  of  the  loop  pipelines 
wiiuld  be  located  on  NWP-owned  lands 
nn  the  MuckU'shoot  Indian  Reservation, 
Wdshingtun  Di-partment  of  Natural 
Res(jurces  land,  or  Skagit  County  land. 

•  The  project  would  cross  a  total  of 
25  waterbodies  and  about  98  wetlands. 

•  Of  the  waterb(jdies  crossed,  some 
may  contain  domestic  water  rights;  and 
some  may  have  critical  habitat 
designations  for  the  Federally  listed 
chinook  and/  (jr  coh(j  salmon. 


•  15  federally  listed  endangered, 
threatened,  or  candidate  species  and 
four  state-protected  species  may  occur 
in  the  project  area. 

•  A  total  of  33  residences  are  located 
within  50  feet  of  the  construction  right- 
of-way  or  temporary  extra  workspaces. 
Of  these  landowners,  about  24 
structures  are  within  25  feet  of  the 
construction  area. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas/Hydro. 

•  Reference  Docket  No.  CP02-004- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  3,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
v^-H'vv. fere. gov  under  the  link  to  the 
User's  Guide.  Before  you  can  file 
comments  you  will  need  to  create  an 
account  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervenur 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interyfenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 


must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendi.x  2)."  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  'RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  'CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474 

Linwood  A.  Watson.  Jr., 

Acting  Secretary: 

[PR  Doc,   01-28026  Filed  11-7-01;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Draft  Environmental 
Assessment  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene  and 
Protests 

November  2.  2001 

Take  notice  that  the  following 
hydroelectric  application,  including  an 
applicant  prepared  draft  environmental 


*  Interventions  ma\  also  be  filed  electronicallv  via 
the  Internet  in  lieu  of  paper  See  the  previous 
discussion  on  filing  comments  electronically. 
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assessment,  have  been  filed  with  the 
Commission  and  are  available  for  public 
inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  .Vo.;  346-037. 

c.  Date  Filed:  August  23.  2001. 

d.  Applicant:  Minnesota  Power  Inc., 
d.b.a.  ALLETE,  Inc. 

e.  Name  of  Project:  Blanchard 
Hydroelectric  Project. 

f.  Location:  On  the  Mississippi  River 
near  the  City  of  Little  Falls,  in  Morrison 
County,  MN.  The  project  occupies 
federal  lands  of  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-a25(r) 

h.  Applicant  Contact:  Bob  Bohm. 
ALLETE,  Inc..  P.O.  Box  60,  Little  Falls, 
MN  56345,  rbohm@mnpower.com,  320- 
632-2318.  ext.  5042. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean@ferc  fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commissions,  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  that  is  on 
the  official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  license  application  has  been 
accepted  for  filing,  but  are  not  ready  for 
environmental  analysis. 

1.  The  existing  Blanchard  Project 
consists  of:  (1)  A  750-foot-long,  62-foot- 
high  concrete  gravity  dam  comprising: 

(a)  a  190-foot-long  non-overflow  section; 

(b)  a  437-foot-long  gated  spillway 
section:  (c)  eight  44-foot-wide  by  14.7- 
foot-high  Taintor  gates,  and  (d)  a  124- 
foot-wide  integral  powerhouse;  (2) 
approximately  3.540-foot-long  earth 
dikes  extending  from  both  sides  of  the 
concrete  dam;  (3)  a  1,152-acre  reser\'oir 
at  normal  water  surface  elevation  of 
1.081.7  feet  NGVD:  (4)  a  powerhouse 
containing  three  generating  units  with  a 


total  installed  capacity  of  18.000  kW; 
and  (5)  other  appurtenances. 

m.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection  This  filing  mav 
also  be  viewed  on  the  web  at  http:// 
K-ww./erc.gov  using  the  "RIMS'"  link, 
select  "Dockets"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  by 
contacting  the  applicant  identified  in 
item  h  above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385  210. 
385.211,  385.214   In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commissions  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received  at 
the  Commission  nn  or  before  the 
specified  deadline  date 

All  filings  must  (1 )  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE:"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  pertains; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385  2005 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant 
A  copy  of  any  protest  or  motion  to 
intenene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  01-28023  Filed  11-7-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  tf)e  Commission 

.November  2.  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original 
Minor  License. 

b.  Project  \o.:  1 1659-002 

c.  Date  filed:  October  23,  2001. 

d.  Applicant:  Gustavus  Electric 
Company  (GEC). 


e.  Same  of  Project:  Falls  Creek 
Hydroelectric  Project 

f  Location:  On  Falls  Creek  (also 
known  as  the  Kahtaheena  River),  in 
southeastern  .Maska  near  the  town  of 
Gustavus  The  project  would  be  located 
on  lands  currently  located  within  the 
boundar>-  of  Glacier  Bay  National  Park 
and  administered  by  the  National  Park 
Service.  The  Glacier  Bay  National  Park 
Boundary  Adjustment  .Act  of  1998  (Act) 
provides  that  if  a  license  is  issued  for 
the  project,  the  minimum  amount  of 
Glacier  Bay  National  Park  land 
necessary  to  construct  and  operate  the 
hydroelectric  project  would  be 
transferred,  as  part  of  a  land  exchange, 
to  the  State  of  Alaska  The  Act  also 
authorizes  the  submittal  of  a  license 
application  for  this  project  to  the 
Federal  Energy  Regulatory-  Commission. 

g.  Filed  Pursuant  to  Federal  Power 
Act  16  use.  791  |a)-825(r). 

h.  Applicant  Contact:  Richard  Levitt, 
Gustavus  Electric  Company.  P.O  Box 
102.  Gustavus,  Alaska  99826;  (907)  697- 
2299. 

i.  FERC  Contact:  Bob  Easton.  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington,  DC. 
20426;  (202)  219-2782,  Email: 
robert  easton@ferc.fed.  us 

j.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

k.  The  Falls  Creek  Hydroelectric 
Project  would  consist  of:  W)  An 
approximately  70-foot-iong  and  10- foot- 
high  dam:  (2)  a  0.5-acre  reservoir  having 
no  storage  capacity  at  elevation  665  feet 
mean  sea  level;  (3)  a  powerhouse 
containing  one  generating  unit  for  a 
total  installed  capacity  of  800  kilowatts; 
(4)  5  miles  of  buried  transmission  line; 
and  (5)  appurtenant  facilities  The 
project  is  estimated  to  generate  an 
average  of  4.8  million  kilowatthours 
annually  The  dam  and  project  facilities 
would  be  owned  by  the  applicant. 

1.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
v*-wu-/erc.go\-  using  the  'RIMS"  link- 
select  "Docket  «""  and  follow  the 
instructions  (call  202-208-2222  for 
assistcmce)  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Linwood  \.  Watsun,  jr  . 

Acting  Secretary 

IFR  Doc  01-28029  Filed  11-7-01:  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments. 
Protests,  and  Motions  to  Intervene 

November  2.  2001. 

Take  notice  that  the  following 
Indrcielectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b  Project  No.:  12118-000. 

c.  Dqte  filed:  September  7.  2001. 

d.  Applicant:  Northern  California 
Hvdro  Developers. 

e.  Same  and  Location  of  Project:  The 
Roblev  Point  Project  would  be  located 
on  the  West  Branch  Feather  River  in 
Butte  County.  Cdlifnrnia  near  the  Town 
of  Paradise  and  would  use  U.S.  Forest 
Service  land  within  the  Plumas  National 
Forest 

f.  Filed  Pursuant  to:  Federal  Power 
.•\ct.  16  use  §§  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Daniel  L. 
Ostrander.  12750  Quail  Run  Drive, 
Chico.  California  95928.  (530)  345- 
7029,  fax  (530)  345-1119. 

h  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  inten'ene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary',  Federal  Energy 
Regulator\'  Commission,  88b  First 
Street.  NE,  Washington,  DC  20426. 
Comments,  protests  and  inter\'entions 
mav  he  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385. 2001(a)(l Kill)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12118-000)  on  any  comments  or 
motions  filfd 

The  Commission  s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

).  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of;  (1) 
A  proposed  intake  structure  located  at  a 
natural  pool  on  the  West  Branch  Feather 


River,  (2)  a  proposed  900-foot-long,  84- 
inch-diameter  concrete  pipe,  (3)  a 
proposed  4.200-foot-long,  8-foot- 
diameter  tunnel  bored  through  Robley 
Point,  (4)  a  proposed  24,000-foot-long, 
84-inch-diameter  pipeline,  (5)  a 
proposed  900-foot-long  penstock,  (6)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  20.1  M\V,  (7)  a  proposed 
23,000-foot-long,  60-kV  transmission 
line  interconnecting  to  a  60-kV  line 
belonging  to  Pacific  Gas  and  Electric 
Co.,  and  (8)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  55  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
yvww.ferc.gov  using  the  "'RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary'  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminan,'  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specifv'  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  uf  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specif>'  which  type  of 
application),  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary'  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION', 

PROTEST",  or  "MOTION  TO 
INTERVENE'  ,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to;  The 
Secretar\',  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  sened  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
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A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc  01-28030  Filed  11-7-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7100-3] 

EPA  Science  Advisory  Board: 
Notification  of  Public  Advisory 
Committee  Meeting 

Action — Notification  of  a  meeting  to 
conduct  an  EPA  Science  Advisory- 
Board  (SAB)  review  of  elements 
associated  with  EPA's  proposed  rules  on 
the;  (1)  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule  (S2DBPR) 
and  (2)  the  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR). 

Drinking  Water  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Drinking 
Water  Committee  of  the  EPA  Science 
Advisor.'  Board  (SAB)  will  meet  from 
December  10  through  12,  2001  The 
meeting  will  be  held  at  the  Embassy 
Suites  L\X  Hotel.  9801  Airport  Blvd.. 
Los  Angeles.  CA  90045,  telephone:  (310) 
215-1000.  All  times  noted  are  Pacific 
Standard  Time.  The  meeting  is  open  to 
the  public,  however,  sealing  is  limited 
and  available  on  a  first  come  basis. 
Important  S'otice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  S.AB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below 

Background  Information— The  U.S. 
Environmental  Protection  Agency  (EPA) 
Science  Advisory  Board  (SAB)  initiated 
two  reviews  for  the  EPA  Office  of  Water 
(OW)  in  a  plaiming  meeting  that  took 
place  on  September  25  and  26.  2001.  As 
noted  in  the  meeting  announcement 
(July  27.  2001.  66  FR  39163)  this 
September  meeting  was  originally 
intended  as  a  two-day  face-to-face 
meeting  to  start  the  deliberative  phase  of 
the  review.  However,  because  of 
circumstances  surrounding  the 
September  11,  2001  national  tragedies. 


this  meetings  were  conducted  in 
abbreviated  form  by  telephone 
conference  to  plan  for  and  to  schedule 
the  detailed  review  (see  the  minutes  of 
this  meeting  on  the  EPA  SAB  Website 
at  \^-w\^-  epa.gov/sab/dwc92501m.pdf]. 
In  the  discussion  below,  we  provide 
information  on  the  charge  that  has  been 
given  to  the  SAB  and  a  summar\-  of  the 
background  for  each  proposal. 

1.  Long  Term  2  Enhanced  Surface  Water 
Treatment  Rule 

(a)  Genera]  Information:  The  Safe 
Drinking  W'ater  .'Kct  requires  EPA  to 
develop  .National  Primar%-  Drinldng 
Water  Regulations  for  contaminants 
which  have  an  adverse  effect  on  the 
health  of  persons  and  where  regulation 
provides  a  meaningful  opportunity  for 
public  health  protection.  EPA  is 
developing  a  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule  to 
provide  for  increased  protection  of 
public  water  systems  against  microbial 
pathogens,  with  a  specific  focus  on 
Cryptosporidium  The  intent  of  the 
proposed  LT2ESWTR  is  to  supplement 
existing  surface  water  treatment  rules 
through  establishment  of  targeted 
treatment  requirements  for  systems  with 
greater  vulnerability  to 
Cr\'ptosporidium.  Such  systems  include 
those  with  high  source  water  pathogen 
levels  and  those  that  do  not  provide 
filtration.  In  addition,  consistent  with 
SDW.\  requirements  for  risk  balancing. 
EPA  will  propose  and  finalize  the 
LT2ESWTR  simultaneously  with  the 
Stage  2  Disinfectants  and  Disinfection 
Byproducts  Rule.  This  coordinated 
approach  is  designed  to  ensure  that 
systems  maintain  adequate  microbial 
protection  while  reducing  risk  from 
disinfection  byproducts.  A  Federal 
Stakeholder  Advisory  Committee 
reached  an  Agreement  in  Principle 
during  September  2000  with 
recommendations  for  both  rules  (65  FR 
83015-83024). 

(b)  Charge — Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule:  EPA 
requested  the  SAB  to  comment  on  the 
following  parts  of  the  Agencv's 
LT2ESWTR  proposal  and  supporting 
documents:  (1)  The  analysis  of 
Cr\-ptosporidium  occurrence;  (2)  the 
pre-  and  post-LT2ESWTR 
Cryptosporidium  risk  assessment;  and 
(3)  the  treatment  credits  for  microbial 
toolbox  options. 

2  Stage  2  Disinfectants  and  Disinfection 
Byjtroduct  Rule  Proposal 

(a)  General  Information  The  1996 
Amendments  to  the  Safe  Drinking  Water 
Act  require  EPA  to  promulgate  a  Stage 
2  Disinfectants  and  Disinfection 
Byproducts  Rule  (section  1412(b)(2)(C)) 


by  May  2002.  The  intent  of  the  proposed 
S2DBPR  is  to  reduce  the  variability  of 
exposure  to  disinfection  byproducts 
(DBFs)  for  people  served  by  different 
points  in  the  distribution  systems  of 
public  water  supplies.  EPA  believes  that 
this  decreased  exposure  will  result  in 
reduced  risk  from  reproductive  and 
developmental  health  effects  and 
cancer.  EPA  is  required  under  the  Safe 
Drinking  Water  Act  to  promulgate  the 
rule  as  the  second  part  of  a  staged  set 
of  regulations  addressing  DBFs. 
Consistent  with  SDWA  requirements  for 
risk  balancing.  EPA  will  propose  and 
finalize  the  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR)  at  the  same  time  as  the 
Stage  2  DBP  Rule  in  order  to  ensure 
parallel  protection  from  microbial  and 
DBP  risks.  A  Federal  Stakeholder 
Advisor.'  Committee  reached  an 
Agreement  in  Principle  in  September 
2000  with  recommendations  for  both 
proposed  rules  ;65  FR  83015-83024). 

(b)  Charge — Stage  2  Disinfectants  and 
Disinfection  Byproduct  Rule  Proposal: 
EPA  requested  the  SAB  to  comment  on 
(1)  whether  the  locational  ruruiing 
annual  average  (LR.A.-\)  standards  for 
total  trihalomethanes  (TTHMs)  and 
haloacetic  acids  (HAAS),  in  conjunction 
with  the  initial  distribution  svstem 
evaluation  (IDSE)  of  the  proposed  Stage 
2  DBPR.  more  effec:tive]y  achieves 
public  health  protection  than  the 
current  running  annual  average  (R.AA) 
standards,  given  the  existing  knowledge 
of  DBP  occurrence  and  the  available 
health  effects  data,  and  (2)  whether  the 
IDSE  is  capable  of  identif\-ing  new 
compliance  monitoring  points  that 
target  high  TTHM  and  HA^\5  levels  and 
whether  it  is  the  most  appropriate  tool 
available  to  achieve  this  objective. 

Process  to  be  followed  by  the  SAB  for 
this  Review:  (a)  As  stated  earlier  in  this 
notice,  this  review  was  planned  during 
the  September  25  and  26,  2001 
telephone  conference  call  meeting.  In 
this  meeting,  the  standing  Drinking 
Water  Committee  of  the  S.-^B  received 
introductory  briefings  bv  EP.'\ 
representatives  on  both  rules  and  the 
.\gency  charge.  The  DWC  members 
engaged  in  discussions  with  EP.^ 
representatives  that  clarified  the  charge 
and  certain  of  the  background  materials 
that  were  earlier  delivered  by  EPA  to  the 
Committee 

During  the  meeting,  the  Drinking 
Water  Committee,  established  five 
subgroups,  one  to  address  each  of  the 
five  agency  charge  questions.  They  also 
decided  on  the  expertise  needs  for  each. 
The  makeup  of  the  Subgroups  and  the 
expertise  needs  are  discussed  in  the 
meeting  minutes  cited  above  in  this 
notice. 
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(b)  Panel  Development:  The  SAB 
Panel  for  this  review  can  be  viewed  at 
the  SAB's  Website  at  v\^\■\\■. epa.gov/sab. 
The  Panel  consists  of  the  membership  of 
the  DWC.  augmented  by  experts  in  a 
number  of  disciplinary  areas  (e.g.. 
public  health  management,  drinking 
water  treatment  and  monitoring, 
statistical  techniques,  risk  assessment, 
etc.).  The  original  Federal  Register 
notice  (July  27.  2001.  66  FR  39163) 
solicited  public  comments  on  the 
composition  and  balance  of  the  panel 
and/or  suggestions  on  persons  to  be 
added  to  the  Panel  for  the  second 
meeting.  No  formal  comments  were 
received  as  a  result  of  this  solicitation. 
Agency  staff  and  SAB  Members/Staff 
have  provided  suggestions  for  persons 
who  can  provide  the  needed  expertise. 
These  suggestions  were  considered  in 
the  SAB's  decision  on  the  final  makeup 
of  the  review  Panel  for  the  December 
meeting. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting 
should  ccmtact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer,  SAB 
Drinking  Water  Committee  (1400A), 
1200  Pennsylvania  Ave.,  NW., 
Washington.  DC,  20460;  by  email  at 
milh'r  torn a,epa. gov.  or  by  Fax  at  (202) 
501-0582.  For  a  copy  of  the  draft 
meeting  agenda,  please  contact  Ms. 
Wanda  Fields.  Management  Assistant  at 
(202)  564-4539.  FAX  at  (202)  501-0582. 
or  email  at:  fields. wandae>epa. gov. 

Materials  that  are  the  subject  of  this 
review  are  available  as  follows:  (a)  Stage 
2  DBFs.  Ms.  Marv  Manibusan,  US  EPA 
Office  of  Water  (OW)  (MS  4607),  1200 
Pennsvlvania  Ave..  N'W..  Washington. 
DC  20460,  Phone:  (202)  260-3688  or  via 
email  at  manibusan  man.'^epa. gov.  and 
fb)  LT2.  Mr.  Dan  Schmelling,  US  EPA 
Office  of  Water  (OW)  (MS  4607),  1200 
Pennsvlvania  Ave.,  NW.,  Washington, 
DC  20460.  Phone:  (202)  260-1439  or  via 
email  at  schmelling@epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  vvTitten  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  wishing  to  make  a 
brief  oral  presentation  to  the  Panel  must 
contact  Mr.  Thomas  Miller.  DFO  for  the 
DWC.  no  later  than  noon  Eastern  Time, 
Monday,  December  3,  2001  in  order  to 
be  included  on  the  agenda.  The  request 


should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
the  will  represent,  and  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35  mm  projector, 
chalkboard,  etc.).  Presentations  at  face- 
to-face  meeting  will  be  limited  to  a  total 
time  of  five  minutes  per  speaker.  For 
teleconference  meetings,  opportunities 
for  oral  comment  will  usually  be  limited 
to  no  more  than  three  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total  for  all  speakers  together. 
Speakers  should  provide  to  the  SAB 
Staff  Office,  at  least  one  week  prior  to 
the  meeting  date,  (a)  one  signed  hard 
copy  of  the  comments  for  the  file  and  (b) 
an  electronic  version  of  the  comments 
(acceptable  file  format:  WordPerfect, 
Word,  or  Rich  Text  files  (in  IBM-PC/ 
Windows  95/98  format)).  In  addition, 
the  speaker  should  bring  to  the  meeting 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Mr. 
Miller  (see  contact  information  above) 
in  the  following  formats:  one  hard  copy 
with  original  signature,  and  one 
electronic  copy  via  e-mail  (acceptable 
file  formaV  WordPerfect,  Word,  or  Rich 
Text  files  (in  IBM-PC/Windows  95/98 
format)).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access — Individuals 
requiring  special  accommodation  at 
these  meetings,  including  wheelchair 
access  to  the  conference  room,  should 
contact  Mr.  Miller  at  least  five  business 
days  prior  to  the  relevant  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  October  31.  2001. 
John  R.  Fowie,  UI, 

.■\cting  Staff  Director.  EPA  Science  Advisory 

Board. 

[FR  Doc.  01-28086  Filed  11-7-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos.  96-262;  94-1 ;  DA  01-2547] 

Access  Charge  Reform,  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers 

agency:  Federal  Communications 

Commission. 

action:  Notice. 


SUMMARY:  This  document  provides 
notice  of  a  limited  extension  of  time  for 
the  filing  of  comments  and  reply 
comments  on  cost  submissions  by  price 
cap  local  exchange  carriers  in  the 
subscriber  line  charge  (SLC)  cost  review- 
proceeding. 

DATES:  Cost  submissions  due  November 
16,  2001.  Comments  due  January  24, 
2001.  Reply  comments  due  February  14. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  McKee,  Common  Carrier 
Bureau,  Competitive  Pricing  Division, 
(202)418-1530 

SUPPLEMENTARY  INFORMATION:  By  Public 
Notice  dated  September  17,  2001,  we 
initiated  a  cost  review  proceeding  to 
determine  the  appropriate  residential 
and  single-line  business  subscriber  line 
charge  (SLC)  caps  for  price  cap  local 
exchange  carriers  (LECs).  (66  FR  49022 
September  25,  2001).  On  October  5, 

2001.  we  issued  a  Public  Notice  granting 
several  price  cap  LECs'  request  for  a 
limited  extension  of  time  in  which  to 
file  their  cost  submissions.  (66  FR  52407 
October  15,  2001).  The  National 
Association  of  State  Utility  Consumer 
Advocates  (NASUCA)  has  requested  an 
extension  of  time  for  filing  comments  in 
response  to  the  cost  submissions.  We 
agree  that  an  extension  is  warranted  to 
allow  parties  with  limited  resources 
sufficient  time  to  review  and  analyze 
large  and  complex  cost  submissions. 
Comments  will  be  due  no  later  than 
January  24,  2002,  and  reply  comments 
will  be  due  no  later  than  February  14, 

2002.  When  filing  cost  information  and 
comments,  parties  should  reference  CC 
Docket  Nos.  96-262  and  94-1. 

This  proceeding  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  See  47  CFR  1.1200  and 
1.1206.  Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b).  Other 
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rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
section  1.1206(b)  of  the  Commission's 
rules.  47  CFR  1.1206(b). 

Parties  filing  paper  copies  must  file  an 
original  and  four  copies  of  all  cost 
submissions,  comments  and  reply 
comments  with  the  Office  of  the 
Secretary.  Federal  Communications 
Commission,  445  12th  St..  SW.,  Room 
T\V-A325,  Washington,  DC  20554  in 
accordance  with  47  CFR  1.51(c). 
Comments  filed  through  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/v^'Vi'^-.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Ser\ice  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  copy  by  Internet  e-mail  To 
get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  including  the 
following  words  "get  form  <your  email 
address>  '  in  the  body  of  the  message. 
A  sample  form  and  directions  will  be 
sent  in  reply.  In  addition,  one  copv  of 
each  submission  must  be  filed  with 
Qualex  International,  the  Commission's 
duplicating  contractor,  at  its  office  at 
Portals  II.  445  12th  Street.  SW.,  Room 
CY-B402.  Washington.  DC  20554,  and 
one  copy  with  the  Chief,  Competitive 
Pricing  Division,  445  12th  Street.  SW., 
Room  5-A225.  Washington,  DC  20554. 

Federal  Communications  Commission. 
.Magalie  Roman  Salas. 
Secretary: 

|FR  Doc.  01-28072  Filed  11-7-01:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2564] 

Consumer/Disability 
Telecommunications  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
date,  time,  and  agenda  for  the  next 
meeting  of  the  Consumer/Disability 
Telecommunications  Advisorv 
Committee  (hereinafter  "the 
Committee  "),  whose  purpose  is  to  make 
recommendations  to  the  Commission 
regarding  consumer  and  disability 


issues  within  the  jurisdiction  of  the 
Commission  and  to  facilitate  the 
participation  of  consumers  (including 
people  with  disabilities  and 
underser\ed  populations)  in 
proceedings  before  the  Commission. 
DATES:  The  meeting  of  the  Committee 
will  take  place  on  November  30.  2001. 
from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  Committee  will  meet  at 
the  Federal  Communications 
Commission,  Room  TW'-C305,  445  12th 
Street.  SW.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Marshall.  Designated  Federal 
Officer.  Consumer/Disabilitv 
Telecommunications  Advisory 
Committee.  Consumer  Information 
Bureau.  Federal  Communications 
Commission,  445  12th  Street.  SW. 
Washington.  DC  20554  Telephone  202- 
418-2809  (voice)  or  202^18-0179 
(TTY):  Email:  cdtadafcc  gov 
SUPPLEMENTARY  INFORMATION:  By  Public 
Notice  dated  and  released  November  2. 
2001.  the  Federal  Communications 
Commission  aimounced  the  next 
meeting  of  its  Consumer' Disability 
Telecommunications  .\d\isorv 
Committee.  The  establishment  of  the 
Committee  had  been  armounced  hv 
Public  Notice  dated  November  30.  2000. 
15  FCC  Red  23798,  as  published  in  the 
Federal  Register  (65  FR  76265, 
December  6.  2000). 

At  its  August  6th  meeting,  the 
Committee  will  discuss  the 
Telecommunications  .■^ct  of  1996  and 
more  specifically,  whether  competition 
in  the  local  exchange  and  long  distance 
markets  has  benefited  consumers. 
Subcommittees  will  also  be  afforded 
time  to  conduct  their  business 

Availabilit>°  of  Copies  and  Electronic 
Accessibility 

A  copy  of  the  November  2,  2001 
Public  Notice  is  available  in  alternate 
formats  (Braille,  cassette  tape,  large 
print  or  diskette)  upon  request.  It  is  also 
posted  on  the  Commission's  website  at 
wv^'v^'.fcc.gov/cib/cdtac  The  Committee 
meeting  will  be  broadcast  on  the 
Internet  in  Real  Audio/Real  Video 
format  with  captioning  at  w\^-w.fcc  gov/ 
cib/cdtac.  The  meeting  will  be  sign 
language  interpreted  and  realtime 
transcription  and  assistive  listening 
devices  will  also  be  available  The 
meeting  site  is  fully  accessible  to  people 
with  disabilities  Copies  of  meeting 
agendas  and  handout  material  will  also 
be  provided  in  accessible  formats. 
Meeting  minutes  will  be  available  for 
public  inspection  at  the  FCC 
headquarters  building  and  will  be 
posted  on  the  Commission's  website  at 
vi'\^-H'.fcc.gov/cib/cdtac. 


Committee  meetings  will  be  open  to 
the  public  and  interested  persons  may 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportunity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee  Members  of  groups 
or  individuals  who  are  not  members  of 
the  Committee  will  also  have  the 
opportunity  to  participate  in  work 
conducted  by  subcommittees  of  the 
Committee.  Written  comments  for  the 
Committee  may  also  be  sent  to  the 
Committee's  Designated  Federal  Officer, 
Scott  Marshall  Notices  of  future 
meetings  of  the  Committee  will  be 
published  in  the  Federal  Register 

Federal  Communications  Commission, 
Scott  Marshall, 

Designated  Federal  Officer,  Consumer/ 
Disability  Telecommunications  Advisory 
Committee. 

[FR  Doc.  01-28076  Filed  11-7-01;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

Previouslv  Announced  Date  &■  Time: 
Thursday,  \ovember  8.  2001.  Open 
Meeting  Scheduled  For  10:00  a  m.  The 
Starting  Time  Has  Been  Changed  to 
11  .30  a.m. 

Previously  Announced  Date  &■  Time- 
Thursday.  Sovember  15.  2001  Meeting 
Open  To  The  Public  This  Meeting  Has 
Been  Cancelled 

DATE  &  "HME:  Wednesday.  November  14. 
2001  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 

DC 

STATUS:  This  Meeting  will  be  Closed  to 

The  Public 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  §438(b).  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr  Ron  Harris.  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove. 

Secretan  of  the  Commission. 

[FR  Doc    01-28253  Filed  11-6-01;  2:58  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Fiscal  Year  2001  Grant  Awards  Made 

agency:  Administration  on  Aging.  HHS. 
ACTION:  Notice  of  non-competitive  grant 
awards  made  in  response  to  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  For  Fiscal 
Year  2001  and  pursuant  to  Title  IV  of 
the  Older  Americans  Act  (42  U.S.C. 
3001  pt  seq). 

SUMMARY:  The  Administration  on  Aging 
announces  that  it  has  made  thirty-four 
(34)  new  non-competitive  Title  IV 
awards  for  FY  2001.  The  awards  are  as 
follows:  Access  Community  Health 
Network,  Inc.,  (IL)  S243.058.  September 
1 .  1999  to  August  31 ,  2002;  The  Visiting 
Nurse  Association  Home  Health,  Inc., 
(\VI),  $88,084,  September  1.  2001  to  8/ 
31/2002;  Aging  in  New  York.  Inc..  (NY) 
53.637,095  September  30,  2001  to 
September  29.  2002;  St.  Louis  County 
Government.  (MO),  S4 18.950. 
September  30,  2001  to  September  28. 
2003;  Countv  of  Ocean  New  Jersey,  (NJ) 
S273.750.  September  30,  2001  to  ' 
September  30,  2003;  San  Luis  Obispo 
Countv  Medical  Societv  (CA)  583,000. 
September  30.  2001  to  March  29,  2003: 
University  of  Arkansas  for  Medical 
Sciences,  (AR)  5888.235,  September  1  to 
September  30.  2002;  Vermont 
Department  of  Aging  and  Disabilities 
(VT).  5394.800.  September  30  to 
February  28.  2003;  Staten  Island 
Community  Services  Friendship  Clubs, 
Inc.  (NY)  51.974.  September  30,  2001  to 
September  29.  2002;  Landmark  Medical 
Center  (RI).  5922.845.  September  30. 
2001  to  September  29,  2002;  Ivv  Tech 
State  College  (IN),  5713.601,  September 
30,  2001  to  September  29.  2002: 
Southwest  General  Health  Center  (OH), 
598.700,  August  31.  2001  to  August  31. 
2002;  City  of  Compton,  (CA)  5419.475. 
September  30.  2001  to  September  29, 
2002.  Burlington  Countv  Office  on 
Aging  (NI)  5364.203.  September  30, 
2001  to  September  29.  2002;  Progreso 
Latino.  Inc  (RI).  596,700,  September  30 
to  September  29,  2002;  The  University 
of  Akron  College  of  Nursing  (OH) 
5503,370.  September  30  to  March  31, 
2003:  Camden  Countv  Senior  Tech 
Initiative  (NI),  5181.608,  September  30, 
2001  to  February  28.  2003;  Lifespan  of 
Greater  Rochester  (NY).  563.168, 
September  30.  2001  to  September  29, 
2002;  Mecklenburg  Countv  Department 
of  Social  Ser\ices  (NC)  5909,027, 
September  30,  2001  to  February  28. 
2003;  Walk  the  Walk,  Inc..  (NY) 
5167.790,  .September  1,  2001  to  August 


31.  2002;  East  Providence  Senior 
Centers,  (RI)  598.700.  September  30. 
2001  to  March  31,  2003;  Brandeis 
University  (MA)  5197.400,  September 
30.  2001  to  September  29.  2002; 
Northwest  Parkinson's  Foundation 
(WA)  5339.000.  August  15.  2001  to 
August  14,  2002;  Champlain  Senior 
Center  Inc.  (VT),  598.700,  August  1, 
2001  to  July  31,  2002;  Deaconess 
Billings  Clinic  Foundation  (MT) 
51,381.800;  September  30,  2001  to 
Februarv'  28,  2003:  Metropolitan  Family 
Services  (IL),  0.  September  30.  2001  to 
2003;  Florida  International  University, 
(FL)  5682.017.  September  1.  2001  to 
August  31,  2002;  WV  Research 
Corporation  on  Behalf  of  West  Virginia 
University.  (WV).  $987,000,  September 
1.  2001  to  January  31,  2003;  Texas  Tech 
University  Health  Science  Center.  (TX) 
$948,507,' August  1.  2001  to  August  31, 
2002:  Albert  Einstein  Medical  Center, 
(PA)  5493.500,  September  30.  2001  to 
September  29.  2002;  Bethlehem 
Evangelical  Lutheian  Church  (NY). 
$1,974,  August  31,  2001  to  August  30, 
2002;  Florida  Atlantic  University  (FL). 
$421,449,  August  15,  2001  to  August  14, 
2002;  NAHB  Research  Center.  Inc. 
$461,883.  March  1,  2001  to  March  31, 
2002;  St  Petersburg  College  (FL). 
$74,482,  August  31,  2001  to  August  31. 
2003. 

Dated;  November  1.  2001. 
losefina  G.  Carbonell, 

Assistant  Secretary  for  Aging. 

|FR  Doc.  01-28090  Filed  11-7-01;  8:45  am] 

BILUNG  CO0€  41 54-01 -*» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76).  dated 
October  14.  1980.  and  corrected  at  45  FR 
69296.  October  20.  1980.  as  amended 
most  recently  at  66  FR  39178-39179, 
dated  July  27.  2001)  is  amended  to 
reorganize  the  Vaccine  Preventable 
Disease  Eradication  Division.  National 
Immunization  Program. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Vaccine 
Preventable  Diseases  Eradication 


Division  (HCJ5)  and  insert  the 
following: 

Global  Immunization  Division  IHCJ5). 
(1)  Provides  national  leadership  and 
coordination  of  the  national 
Immunization  Program  (NIP)  efforts  to 
eradicate  polio,  control  or  eliminate 
measles,  strengthen  routine 
immunization  programs,  introduce  new 
and  under-utilized  vaccines,  and 
promote  safe  injection  practices,  in 
collaboration  with  the  World  Health 
Organization  (WHO)  and  its  regional 
offices,  UNICEF.  Rotary  International, 
World  Bank.  USAID,  American  Red 
Cross,  International  Federation  of  Red 
Cross/Red  Crescent  Societies.  UN 
Foundation,  Bill  and  Melinda  Gates 
Foundation,  Path,  other  international 
organizations  and  agencies,  and  CDC 
Centers/Institute/Offices  (ClOs):  (2) 
provides  short-  and  long-term 
consultation  and  technical  assistance  to 
WHO,  UNICEF,  and  foreign  countries 
involved  in  global  immunization 
activities  and  participates  in 
international  advisory  group  meetings 
on  immunization  issues;  (3)  administers 
grants  to  WHO.  PAHO.  UNICEF,  and 
other  international  partners  as 
appropriate  for  the  provision  of 
technical,  programmatic,  and  laboratory 
support,  and  vaccine  procurement  for 
initiatives  to  support  global 
immunization  targets;  (4)  designs  and 
participates  in  international  research, 
monitoring,  and  evaluation  projects  to 
increase  the  effectiveness  of 
immunization  strategies  as  may  be 
developed;  (5)  develops  strategies  to 
improve  the  technical  skills  and 
problem-solving  abilities  of  program 
managers  and  health  care  workers  in 
other  countries;  (6)  refines  strategies 
developed  for  the  eradication  or  control 
of  vaccine-preventable  diseases  in  the 
Western  Hemisphere  for 
implementation  in  other  parts  of  the 
world;  (7)  assists  other  countries  in 
projects  to  improve  surveillance  for 
polio,  measles,  and  other  vaccine 
preventable  diseases  (VPDs).  including 
development  of  computerized  systems 
for  disease  monitoring;  (8)  assists  WHO. 
UNICEF.  and  other  partner 
organizations  in  strengthening  global 
epidemiologic  and  laboratory 
surveillance  for  polio,  measles,  and 
other  VPDs;  (9)  prepares  articles  based 
on  findings  for  publication  in 
international  professional  journals  and 
presentation  at  international 
conferences;  (10)  collaborates  with  other 
countries,  WHO,  UNICEF,  and  advocacy 
groups,  to  ensure  the  availability  of 
sufficient  funds  to  purchase  an  adequate 
supply  of  polio,  measles,  and  other 
vaccines,  and  funds  for  technical 
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support,  for  use  in  eradication  and 
control  efforts;  and  (11)  provides 
technical  and  operational  leadership  for 
CDC's  activities  in  support  of  the  Global 
Alliance  for  Vaccines  and 
Immunization. 

Office  of  the  Director  (HQ51).  (1) 
Manages,  directs,  and  coordinates  the 
activities  of  the  division;  (2)  provides 
leadership  in  policy  formation,  program 
planning  and  development,  program 
management,  and  operations  of  the 
division;  (3)  identifies  needs  and 
resources  for  new  initiatives  and  assigns 
responsibilities  for  their  development; 
(4)  oversees  the  division's  activities  and 
expenditures;  (5)  serves  as  the  principal 
CDC  focus  for  liaison  and  coordination 
on  VPD  programs  with  CDC  CIOs,  other 
federal  agencies,  international 
organizations,  foreign  governments,  and 
other  organizations  concerned  with 
global  immunizations;  (6)  provides 
direct  supervision  for  activities  in 
support  of  the  Global  Alliance  for 
Vaccines  and  Immunization  (GAVI):  and 
(7)  serves  as  the  Associate  Director  for 
Global  Immunization  Activities. 

GAVI  Activity- (HCI51 2 j.  (1)  Plans, 
coordinates,  and  directs  technical  and 
programmatic  activities  in  support  of 
the  Global  Alliance  for  Vaccines  and 
Immunization,  in  coordination  with  the 
WHO  and  its  Regional  offices.  UNICEF. 
USAID.  World  Bank,  Bill  and  Melinda 
Gates  Foundation.  PATH,  other 
international  organizations  and 
agencies,  and  other  CIOs;  (2)  provides 
short-  and  long-term  consultation  and 
technical  assistance  to  WHO,  UNICEF, 
and  foreign  countries  who  are  receiving 
assistance  under  the  GAVI  alliance;  (3) 
designs  and  participates  in  international 
research,  monitoring,  and  evaluation 
projects  to  increase  the  effectiveness  of 
GAVI  activities  to  introduce  new 
vaccines,  strengthen  immunization 
programs  and  control  or  eradicate 
diseases  and;  (4)  develops  strategies  to 
improve  the  technical  skills  and 
problem-solving  abilities  of 
immunization  program  managers  in 
other  countries;  (5)  assists  other 
countries  in  projects  to  improve 
surveillance  for  vaccine-preventable 
diseases  and  monitoring  immunization 
coverage  and  program  effectiveness;  (6) 
assists  WHO,  UNICEF,  and  other  partner 
organizations  in  strengthening  global 
epidemiologic  and  laboratory- 
surveillance  for  all  \TDs,  and  in 
monitoring  immunization  program 
effectiveness:  (7)  prepares  articles  based 
on  findings  for  publication  in 
international  professional  journals  and 
presentation  at  international 
conferences:  and  (8)  provides 
administrative  and  program  support  to 


division  stjiff  assigned  outside  Atlanta 
to  support  GAVI  activities. 

Global  Measles  Branch  (HCJ52).  (1) 
Plans,  coordinates,  and  directs  technical 
and  programmatic  activities  related  to 
National  Immunization  Program  (NIP) 
international  efforts  to  control  and 
eliminate  measles,  in  collaboration  with 
the  Worid  Health  Organization  (WHO) 
and  its  Regional  Offices.  UNICEF. 
USAID,  American  Red  Cross. 
International  Federation  of  Red  Cross/ 
Red  Crescent  Societies,  UN  Foundation, 
other  international  organizations  and 
agencies,  and  other  Centers/Institute/ 
Offices  (CIOs);  (2)  provides  short-  and 
long-term  consultation  and  technical 
assistance  to  WHO.  LT^CEF,  and 
foreign  countries  involved  in  the  global 
control  and  elimination  of  measles  and 
participates  in  international  advisory 
group  meetings  j-egarding  measles 
elimination;  (3)  designs  and  participates 
in  international  research,  monitoring, 
and  evaluation  projects  to  increase  the 
effectiveness  of  measles  control  and 
elimination  strategies.  (4)  develops 
strategies  to  improve  the  technical  skills 
and  problem-solving  abilities  of 
program  managers  and  health  care 
workers  in  other  countries;  (5)  refines 
strategies  developed  for  the  control  and 
elimination  of  measles  in  the  Western 
Hemisphere  for  implementation  in  other 
parts  of  the  world.  (6]  assists  other 
countries  in  projects  to  improve 
surveillance  for  measles,  polio,  and 
other  vaccine-preventable  diseases, 
including  development  of  computerized 
systems  for  disease  monitoring;  (7) 
assists  WHO,  L^ICEF,  and  other  partner 
organizations  in  strengthening  global 
epidemiologic  and  laboratory- 
surveillance  for  polio,  measles,  and 
other  VTDs  targeted  for  eradication;  (8) 
prepares  articles  based  on  findings  for 
publication  in  international  professional 
journals  and  presentation  at 
international  conferences;  (9) 
administers  grants  to  UNICEF.  PAHO 
and  WTIO  for  provision  of  technical 
programmatic,  and  laboratorv  support. 
and  vaccine  procurement;  (10)  provides 
administrative  and  programmatic 
support  to  branch  staff  assigned  outside 
of  Atlanta;  and  (11)  together  with  the 
Office  of  the  Director,  coordinates  and 
implements  advocacy  activities  with 
American  Red  Cross,  International 
Federation  of  Red  Cross.  USAID.  WHO. 
UNICEF.  and  other  global  partners  to 
ensure  the  availability  of  adequate 
resources  for  global  measles  control  and 
regional  elimination  activities. 

Polio  Eradiraiion  Branch  iHCf53).  (1) 
Plans,  coordinates,  and  directs  technical 
and  programmatic  activities  related  to 
National  Immunization  Program  (NIP) 
efforts  to  eradicate  polio,  in 


collaboration  with  the  World  Health 
Organization  (WHO)  and  its  Regional 
Offices,  L'NICEF,  Rotary  International, 
USAID,  International  Federation  of  Red 
Cross/Red  Cresent  Societies,  other 
international  organizations  and 
agencies,  and  other  Centers/Institute/ 
Offices  (CIOs);  (2)  provides  short-  and 
long-term  consultation  and  technical 
assistance  to  WHO,  UNICEF.  and 
foreign  countnes  involved  in  the  global 
eradication  of  polio  and  participates  in 
international  advisory  group  meetings 
regarding  polio  eradication.  (3)  designs 
and  participates  in  international 
research,  monitoring,  and  evaluation 
projects  to  increase  the  effectiveness  of 
polio  eradication  strategies;  (4)  develops 
strategies  to  improve  the  technical  skills 
and  problem-solving  abilities  of 
program  managers  and  health  care 
workers  m  other  countnes:  (5)  refines 
strategies  developed  for  the  eradication 
of  polio  in  the  Western  Hemisphere  for 
implementation  in  other  parts  of  the 
world;  (6)  assists  other  countries  in 
projects  to  improve  surveillance  for 
polio,  measles  and  other  vaccine- 
preventable  diseases,  including 
development  of  computerized  svstems 
for  disease  monitoring,  (7)  assists  WHO. 
UNICEF.  and  other  partner 
organizations  in  strengthening  global 
epidemiologic  and  laboratory 
surveillance  for  polio,  measles,  and 
other  VTDs  targeted  for  eradication;  (8) 
prepares  articles  based  on  findings  for 
publication  in  international  professional 
journals  and  presentation  at 
international  conferences;  (9)  provides 
technical  training  as  part  of  Division 
sponsored  courses  for  staff  of  CDC. 
WHO.  UNICEF.  Rotary-  International, 
and  other  immunization  partners;  (101 
administers  grants  to  UNICEF  and  WHO 
for  provision  of  technical, 
programmatic,  and  laboratory-  support, 
and  vaccine  procurement:  (11)  provides 
administrative  and  programmatic 
support  to  branch  staff  assigned  outside 
of  .Atlanta:  and  (12)  together  with  Office 
of  the  Director,  coordinates  and 
implements  advocacy  activities  with 
Rotary-  International.  US.\ID.  W'HO, 
UNICEF.  and  other  global  partners  to 
ensure  the  availability  of  adequate 
resources  for  polio  eradication 
activities. 

Dated:  October  30.  2001. 
David  Fleming. 

Depute,'  Director  for  Science  and  Public 

Health 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14.  1980.  and  corrected  at  45  FR 
69296.  October  20.  1980.  as  amended 
most  recently  at  66  FR  39178-39179. 
dated  July  27.  2001)  is  amended  to 
restructure  the  Procurement  and  Grant 
Office.  Office  of  Program  Services. 
Onters  for  Disease  Control  and 
Prevention 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
fnllovvs: 

Delete  the  hinctional  statement  for  the 
Office  of  the  Director  ICA581J. 
Procurement  and  Grants  Office  ICA58), 
and  insert  the  following: 

(1)  Provides  leadership  and  guidance 
in  all  areas  of  Procurement  and  Grants 
Office  (PGO)  activities;  (2)  provides 
technical  and  managerial  direction  for 
the  development  of  CDC-wide  policies, 
procedures,  and  practices  in  the 
acquisition,  assistance,  and  materiel 
management  areas;  (3)  participates  with 
senior  management  in  program 
planning,  policy  determinations, 
evaluations,  and  decisions  for  award, 
administration,  and  termination  of 
contracts,  purchase  orders,  grants,  and 
cooperative  agreements;  (5)  maintains  a 
continuing  review  of  CDC-wide 
acquisition,  assistance  management,  and 
materiel  management  operations  to 
assure  adherence  to  laws,  policies, 
procedures,  and  regulations;  (6) 
maintains  liaison  with  HHS.  GSA.  and 
other  Federal  agencies  on  acquisition, 
assistance,  and  materiel  management 
policy,  procedure,  and  operating 
matters;  (7)  provides  administrative 
ser\ices  and  direction  for  budget, 
property,  travel,  and  personnel  of  the 
PGO;  (8)  processes  data  for.  and 
maintains,  the  contract  information 
system  for  CDC  and  HHS;  (9)  provides 
technical  and  managerial  direction  for 
the  development,  implementation  and 
maintenance  of  automated  acquisition 
systems  needs  on  a  CDC-wide  basis;  (10) 
provides  administrative  support 
activities  for  training  and  development 
of  all  PGO  employees;  (1 1 )  operates 
CDC's  Small  and  Disadvantaged 
Business  Program  and  provides 
direction  and  support  to  various  other 


socioeconomic  programs  encompassing 
the  acquisition  and  assistance  activities; 
(12)  provides  cost  advisory  support  to 
acquisition  and  assistance  activities 
with  responsibility  for  initiating 
requests  for  audits  and  evaluations,  and 
providing  recommendations  to 
contracting  officer  or  grants 
management  officer;  (13)  as  required, 
participate  in  negotiations  with 
potential  contractors  and  grantees;  (14) 
develops  overhead  rates  for  profit  and 
nonprofit  organizations,  and  provides 
professional  advice  on  accounting  and 
cost  principles  in  resolving  audit 
exceptions  as  they  relate  to  acquisition 
and  assistance  processes;  (15)  provides 
information  technology  support  with 
responsibility  for  planning,  budgeting 
for.  designing,  developing,  coordinating, 
monitoring,  and  implementing  IT 
projects,  activities  and  initiatives. 

Delete  the  title  and  functional 
statement  for  the  Cost  Advisory  Activity 
(CA5812I. 

Delete  the  functional  statement  for  the 
Contracts  Management  Branch 
(Pittsburgh!  fCA583l  and  insert  the 
following: 

(1)  Plans,  directs,  and  conducts  the 
acquisition  of  non-personal  serA'ices, 
research  and  development,  studies,  and 
data  collection  primarily  for  NIOSH 
through  a  variety  of  contractual 
mechanisms  (competitive  and  non- 
competitive); (2)  reviews  statement  of 
work  from  a  management  point  of  view 
for  conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract  awards;  (3)  provides  continuing 
surveillance  of  financial  and 
administrative  aspects  of  acquisition 
supported  activities  to  assure 
compliance  with  appropriate  HHS  and 
CDC  policies;  (4)  gives  technical 
assistance,  where  indicated,  to  improve 
the  management  of  acquisition 
supported  activities  and  responds  to 
requests  for  management  information 
from  Office  of  Director,  headquarters, 
regional  staffs.  NIOSH  and  the  public; 
(5)  performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (6)  assures  that 
contractors'  total  performance  is  in 
accordance  with  contractual 
commitments;  (7)  provides  leadership 
and  guidance  to  NIOSH  project  officers 
and  program  officials;  (8)  provides 
leadership,  direction,  procurement 
options  and  approaches  in  developing 
specifications/statement  of  work  and 
contract  awards;  (9)  participates  with 
top  program  management  in  program 
planning,  policy  determination. 


evaluation,  and  directions  concerning 
acquisition  strategies  and  execution; 
(10)  maintain  Branch's  official  contracts 
files:  (11)  maintains  a  close  working 
relationship  with  NIOSH  components  in 
caiTving  out  their  missions;  (12) 
establishes  Branch  goals,  objectives,  and 
priorities  and  assures  their  consistency 
and  coordination  with  the  overall 
objectives  of  PGO. 

Delete  the  functional  statement  for  the 
Materiel  Management  Branch  (CA584J 
and  insert  the  following: 

(1)  Implements  CDC-wide  policies, 
procedures,  and  criteria  required  to 
implement  Federal  and  Departmental 
regulations  governing  materiel 
management  and  transportation 
management:  (2)  evaluates  operations  to 
determine  procedural  changes  needed  to 
maintain  effective  management;  (3) 
provides  technical  assistance  to  other 
parts  of  CDC  on  matters  pertaining  to 
materiel  management,  transportation 
management,  and  agent  cashier  services; 

(4)  develops,  designs,  and  tests  materiel 
management  systems  and  procedures; 

(5)  represents  CDC  on  inter-  and 
intradepartmental  materiel  and 
transportation  management  committees; 

(6)  maintains  liaison  with  the 
Department  and  other  Federal  agencies 
on  materiel  management  and 
transportation  and  traffic  management 
matters;  (7)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO. 

Delete  the  titles  and  functional 
statements  for  the  Stores  and  Personal 
Property-  Section  ICA5842I  and  the 
Transportation  Section  (CA5843). 

Delete  the  title  and  functional 
statement  for  the  Program  Acquisition 
Branch  (Washington)  (CA587)  and  insert 
the  following: 

Contracts  Management  Activity 
iHyattsville)  (CA587I.  (1)  Plans,  directs. 
and  conducts  the  acquisition  of  non- 
personal  services,  research  and 
development,  studies,  and  data 
collection  primarily  for  CDC/NCHS 
through  a  variety  of  contractual 
mechanisms  (competitive  and  non- 
competitive); (2)  reviews  statements  of 
work  from  a  management  point  of  view 
for  conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract  awards;  (3)  provides  continuing 
surveillance  of  financial  and 
administrative  aspects  of  acquisition 
supported  activities  to  assure 
compliance  with  appropriate  HHS  and 
CDC  policies;  (4)  gives  technical 
assistance,  where  indicated,  to  improve 
the  management  of  acquisition 
supported  activities  and  responds  to 
requests  for  management  information 
from  Office  of  Director,  headquarters, 
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regional  staffs.  NCHS  and  tlie  public;  (5) 
performs  contract  administrative 
activities  including  coordination  and 
negotiation  of  contract  modifications, 
reviewing  and  approving  contractor 
billings,  resolving  audit  findings,  and 
performing  close-out/termination 
activities;  (6)  assures  that  contractors' 
total  performance  is  in  accordance  with 
contractual  commitments;  (7)  provides 
leadership  and  guidance  to  CDC/NCHS 
project  officers  and  program  officials;  (8) 
provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specifications/statements  of 
work  and  contract  awards:  (9) 
participates  with  top  program 
management  in  program  planning, 
policy  determination,  evaluation,  and 
directions  concerning  acquisition 
strategies  and  execution.  (10)  maintains 
Activity's  official  contracts  files:  (11) 
maintains  a  close  working  relationship 
with  NCHS  in  carrying  out  their 
missions;  (12)  establishes  Activity  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO 

Delete  the  title  and  functional 
statement  for  the  Contracts  Management 
Branch  (CA588I  and  insert  the 
following: 

Contracts  Management  Branch 
(Atlanta)  (CA588).  (1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  research  and 
development,  studies,  and  data 
collection  for  CDC  through  a  varietv  of 
contractual  mechanisms  (competitive 
and  non-competitive);  (2)  reviews 
statements  of  work  from  a  management 
point  of  view  for  conformity  to  laws, 
regulations,  and  policies,  and  negotiates 
and  issues  contract  awards;  (3)  provides 
continuing  sur\'eillance  of  financial  and 
administrative  aspects  of  acquisition 
supported  activities  to  assure 
compliance  with  appropriate  HHS  and 
CDC  policies;  (4)  gives  technical 
assistance,  where  indicated,  to  improve 
the  management  of  acquisition 
supported  activities  and  responds  to 
requests  for  management  information 
from  Office  of  the  Director, 
headquarters,  regional  staffs.  Centers. 
Institute  and  Offices  (CIOs)  and  the 
public;  (5)  plans,  directs,  and  conducts 
the  acquisition  of  commodities  and 
equipment  for  CDC  through  a  variety  of 
contractual  mechanisms;  (6)  plans, 
directs,  and  conducts  the  acquisition  of 
information  technology  products  and 
services  for  CDC  through  a  variety  of 
contractual  and  purchasing 
mechanisms;  (7)  performs  contract  and 
purchasing  administrative  activities 
including  coordination  and  negotiation 
of  contract  modifications,  reviewing  and 
approving  contractor  billings,  resolving 


audit  findings,  and  performing  close- 
out/termination  activities;  (8)  assures 
that  contractors'  total  performance  is  in 
accordance  with  contractual 
commitments:  (9)  provides  leadership 
and  guidance  to  CDC  project  officers 
and  program  officials,  (10)  provides 
leadership,  direction,  procurement 
options  and  approaches  in  developing 
specifications/statements  of  work  and 
contract  awards;  (11)  provides  training, 
consultation  and  advice  to  CDC  field 
activities  having  purchasing  authoritv; 
(12)  participates  with  senior  program 
management  in  program  planning, 
policy  determination,  evaluation,  and 
directions  concerning  acquisition 
strategies  and  execution.  (13)  maintains 
Branch's  official  contracts  files;  (14) 
maintains  a  close  working  rehtionship 
with  CIOs  and  other  CDC  components 
in  carrying  out  their  missions;  (15) 
establishes  Branch  goals,  objectives,  and 
priorities  and  assures  their  consistencv 
and  coordination  with  the  overall 
objectives  of  PGO. 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  Office  of  the 
Chief(CA5881l.  Services  Section  1 
(CA5882).  Semces  Section  II  (CA5883I. 
Services  Section  III  (CA5884J,  IT  Section 
(5885).  and  Facilities.  Construction, 
Commodities,  and  Equipment  Section 
(CA5886J 

.\her  the  Contracts  Management 
Branch  (Atlanta)  (CA588J,  insert  the 
following: 

Construction  and  Facilities 
Management  Branch  (HCA589J.  (1) 
Directs  and  controls  acquisition 
planning  activities  to  assure  total 
program  needs  are  addressed  and 
procurements  are  conducted  in  a 
logical,  appropriate,  and  timely 
sequence;  (2)  plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  ser\-ices.  institutional  support 
services,  architect -engineering  services, 
construction  of  new  buildings, 
alterations  and  renovations,  and 
commodities  and  equipment  in  support 
of  CDC  facilities,  utilizing  a  wide  variety 
of  contract  types  and  pricing 
arrangements:  (3)  provides  leadership, 
direction,  procurement  options,  and 
approaches  in  developing 
specifications/statements  of  work  and 
contract  awards:  (4)  performs  contract 
and  purchasing  administrative  activities 
including  coordination  and  negotiation 
of  contract  modifications,  reviewing  and 
approving  contractor  billings,  resolving 
audit  findings,  and  performing  close- 
out/termination  activities:  (5)  assures 
that  contractors'  total  performance  is  in 
accordance  with  contractual 
commitments;  (6)  provides  leadership 
and  guidance  to  CDC  project  officers 
and  program  officials;  (7)  participates 


with  senior  program  management  in 
program  planning,  policy 
determination,  evaluation,  and  direction 
concerning  acquisition  strategies  and 
execution;  (8)  plans,  directs,  and 
coordinates  activities  of  the  Branch;  (9) 
maintains  Branch's  official  contract 
files:  (10)  maintains  a  close  working 
relationship  with  the  Facilities  Planning 
and  Management  Office  and  other  CDC 
components  in  canying  out  their 
missions.  (11)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
overall  objectives  of  PGO 

International  Contracts  and  Grants 
Branch  (CA58AI.  (1)  Plans,  directs  and 
conducts  the  acquisition  of  a  wide 
variety  of  services,  research  and 
development,  studies,  data  collection, 
equipment  materials,  and  personal  and 
nonpersonal  services  in  support  of 
CDC's  international  operations,  utilizing 
a  wide  variety  of  contract  types  and 
pricing  arrangements:  (2)  plans,  directs 
and  conducts  assistance  management 
activities  for  CDC's  international 
programs:  (3)  provides  leadership, 
direction,  and  acquisition  options  and 
approaches  in  developing 
specifications' statements  of  work  and 
grants  announcements.  (4)  participates 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation  and  direction 
concerning  acquisition  and  grants 
strategies  and  execution;  (5)  provides 
innovative  problem-solving  methods  in 
the  coordination  on  international 
procurement  and  grants  for  a  wide  range 
plan  with  partners  m  virtually  all  major 
domestic  and  international  health 
agencies  dealing  with  United  Nations 
Foundation  health  priorities/issues  to 
include  resolution  of  matters  with  the 
Department  of  State;  (6)  executes 
contracts  and  grants  in  support  of 
international  activities;  (7.)  provides 
business  management  oversight  for 
contracts  and  assistance  awards. 

Dated  October  30.  2001. 

David  Fleming. 

Deputy  Director  for  Sciertce  and  Public 
Health. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the 
Operation  and  Management  of  a 
Tourist  and  Residential  Project, 
Palmas  del  Mar,  Humacao,  Puerto  Rico 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Notice. 

Palmas  del  Mar  Homeowners 
Association  (PHA)  (Applicant),  seeks  an 
incidental  take  permit  (ITP)  from  the 
Fish  and  Wildlife  Service  (Ser\'ice). 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  The  ITP  would  authorize 
incidental  take  of  eggs  and  hatchlings 
from  two  nests  of  the  endangered 
hawksbill  sea  turtle  {Eretmochelys 
imbhcata)  or  the  endangered 
leatherback  sea  turtle  [Dermochelys 
coriacea]  and  the  take  of  one  hawksbill 
or  leatherback  sea  turtle  female  in  the 
form  of  abandonment  of  nesting 
attempts  or  disorientation,  on  the 
beachfronts  of  Beach  Village  Regimes 
(phases)  Beach  Bohio,  Crescent  Cove, 
and  Crescent  Beach  for  a  period  of  ten 
(10)  years  The  proposed  taking  is 
incidental  to  beach  cleaning  activities,' 
vehicular  drivmg  on  the  beach,  use  of 
recreational  beach  equipment,  lighting, 
and  landscaping  associated  with  the 
operation  and  management  of  the  above 
mentioned  buildings  and  facilities.  Nest 
surveys  conducted  in  the  area  indicate 
that  both  sea  turtle  species  use  the 
beach  for  nesting.  The  Applicant's 
Habitat  Conservation  Plan  (HCP) 
describes  the  mitigation  and 
minimization  measures  proposed  to 
address  the  effects  of  the  Project  to  the 
protected  species  These  measures  are 
outlined  in  the  SUPPLEMENTARY 
INFORMATION  section  below.  The  Service 
has  determined  that  the  Applicant's 
proposal,  including  the  proposed 
mitigation  and  minimization  measures, 
will  individually  and  cumulatively  have 
a  minor  or  negligible  effect  on  these 
species  covered  in  the  HCP.  Therefore, 
the  FTP  is  a    low-effect  "  project  and 
would  qualify  as  a  categorical  e.xclusion 
under  the  National  Environmental 
Policy  Act  (NEPA).  as  provided  by  the 
Department  of  the  Interior  Manual  (516 
DM2.  Appendix  1  and  516  DM  6. 
Appendix  1). 

The  Service  announces  the 
availabilitv  (if  the  HCP  for  the  incidental 
take  application.  Copies  of  the  HCP  may 
be  obtained  bv  making  a  request  to  the 
Regional  Office  (see  ADDRESSES) 
Requests  must  be  in  writing  to  be 


processed.  This  notice  is  provided 
pursuant  to  section  10  of  the 
Endangered  Species  Act  and  NEPA 
regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action.  Further,  the  Service  specifically 
solicits  information  regarding  the 
adequacy  of  the  HCP  as  measured 
against  the  Service's  ITP  issuance 
criteria  found  in  50  CFR  parts  13  and 
17. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
number  TE0331OO-O  in  such  comments. 
You  may  mail  comments  to  the 
Sen'ice's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  "davJd_deH@fws.gov". 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Ser\'ice  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
lNFORMATK)N  CONTACT)  Finally,  you  may 
hand  deliver  comments  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not;  however, 
consider  anonymous  comments  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  ITP 
application  and  HCP  should  be  sent  to 
the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  December  10,  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
documentation,  and  HCP  may  obtain  a 
copy  by  writing  the  Services  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Documents  will  also  be  available  for 


public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office.  1875  Century 
Boulevard.  Suite  200.  Atlanta.  Georgia 
30345  (Attn:  Endangered  Species 
Permit),  or  Field  Supervisor.  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622.  Written 
data  or  comments  concerning  the 
application  or  HCP  should  be  submitted 
to  the  Regional  Office.  Requests  for  the 
documentation  must  be  in  wTiting  to  be 
processed.  Please  reference  permit 
number  TE033100-0  in  such  comments, 
or  in  requests  of  the  documents 
discussed  herein 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313:  or  Ms. 
Marelisa  Rivera.  Fish  and  Wildlife 
Biologist.  Boqueron  Field  Office,  (see 
ADDRESSES),  telephone  787/851-7297. 

SUPPLEMENTARY  INFORMATION:  Nesting 
grounds  of  the  leatherback  sea  turtle  are 
distributed  world-wide.  In  the 
Caribbean,  the  species  nests  in  French 
Guiana.  Surinam.  Guyana.  Colombia, 
Venezuela,  Panama  and  Costa  Rica.  In 
the  U.S.  Caribbean,  nesting  has  been 
reported  from  St.  Croix.  St.  Thomas,  St. 
John,  and  Puerto  Rico.  The  U.S. 
Caribbean  may  support  nesting  by  150 
to  200  adult  females  per  year, 
representing  the  most  significant  nesting 
activity  of  this  species  within  the 
United  States.  The  largest  concentration 
of  nesting  leatherback  sea  turtles  in  the 
U.S.  Caribbean  has  been  documented  at 
Sandy  Point  National  Wildlife  Refuge. 
St.  Croix,  and  Playa  Brava  and  Playa 
Resaca  on  Culebra  Island.  Puerto  Rico. 
Nesting  females  prefer  high-energy 
beaches  with  deep  and  unobstructed 
access. 

The  hawksbill  sea  turtle  is  found 
throughout  the  world's  tropical  waters. 
Nesting  within  the  U.S.  Caribbean  and 
Southeast  U.S.  occurs  in  Puerto  Rico, 
the  U.S.  Virgin  Islands  and  very 
infrequently  in  Florida.  Two  important 
known  nesting  areas  in  the  U.S. 
Caribbean  are  Mona  Island  in  Puerto 
Rico  and  Buck  Island  Reef  National 
Monument  in  St  Croix,  USVI.  The 
species  nests  on  beaches  all  around  the 
coast  of  Puerto  Rico,  but  the  area  that 
receives  the  highest  number  of  nesting 
attempts  is  Mona  Island,  with 
approximately  500  nests  per  year. 

Hawksbill  sea  turtles  nest  on  high- 
and  low-energy  sandy  beaches  with 
woody  vegetation  such  as  sea  grape  or 
salt  shrub  located  within  a  few  meters 
of  the  water  line.  Suitable  nesting 
habitat  can  be  extremely  variable,  and 
range  from  high-energy  ocean  beaches  to 
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tiny  pocket  beaches  only  a  few  meters 
in  width. 

Major  threats  to  all  sea  turtle  species 
include  loss  or  degradation  of  nesting 
habitat  from  coastal  development  and 
beach  armoring;  disorientation  of 
hatchlings  and  females  by  artificial 
lighting:  poaching;  disease:  commercial 
trawling,  longline  and  gill  net  fisheries; 
and  illegal  trade,  particularly  in 
hawksbill  products. 

Along  the  Humacao  coast,  a  total  of 
117  leatherback  nesting  attempts  and 
230  hawksbill  sea  turtle  nesting 
attempts  have  been  documented  (data 
collected  in  1997  and  1998).  Of  these.  9 
leatherback  sea  turtle  nesting  attempts 
and  49  hawksbill  sea  turtle  nesting 
attempts  occurred  at  the  beachfront  of 
the  Project  site  buildings  and  facilities 
during  this  two-year  period. 

At  Palmas  del  Mar.  Humacao,  beach 
cleaning  activities,  vehicular  traffic  on 
the  beach,  use  of  recreational  beach 
equipment,  lighting,  and  landscaping 
associated  with  existing  buildings 
(Beach  Village  Regimes  (II-IV-V),  Beach 
Bohio.  Crescent  Cove  and  Crescent 
Beach)  without  management  to 
accommodate  sea  turtles,  will  likely 
result  in  death  of  or  injury  to,  sea  turtle 
eggs  and  hatchlings.  and  disorientation 
or  beach  abandonment  by  nesting  adults 
of  leatherback  sea  turtle  and  hawksbill 
sea  turtle,  incidental  to  the  carrving  out 
of  these  otherwise  lawful  activities. 
Since  1996.  six  incidents  have  been 
reported  documenting  hatchling 
disorientation  caused  by  artificial 
lighting,  destruction  of  nests  by 
construction  and  maintenance  activities, 
or  disorientation  of  adult  females  bv 
artificial  lighting.  The  ITP  does  not 
address  these  previous  incidents  (which 
were  subject  to  Law  Enforcement 
investigation),  but  would  ser\e  to 
minimize  and  avoid  the  possibility  of 
future  incidental  take. 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
endangered  and  threatened  wildlife  is 
prohibited.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  such  wildlife  if  the 
taking  is  incidental  to  and  not  the 
purpose  of  otherwise  lawful  activities. 
The  Applicant  has  developed  an  HCP  as 
required  for  their  incidental  take  permit 
application. 

The  HCP  describes  measures  the 
Applicant  will  take  to  minimize  and 
mitigate  taking  at  the  Project  site.  To 
minimize  impacts  to  listed  species  from 
the  operation  and  management  of  the 
existing  tourist/residential  facilities,  the 
Applicant  will: 

1.  Modify  beach  cleaning: 


a.  Mechanical  beach  cleaning 
activities  will  be  confined  to  daylight 
hours. 

b.  Monitor  sea  turtle  nesting  activity 
and  inform  personnel  responsible  for 
cleaning  the  beach  area  about  the 
precise  location  of  nests  in  order  to 
protect  them  and  avoid  damaging  nests. 

c.  All  nests  left  in  place  will  be 
marked  to  avoid  effects  during  beach 
cleaning. 

d.  Mechanical  cleaning  will  be 
limited  to  the  area  between  the 
approximate  water  edge  and  the 
previous  day's  high  tide  mark  or  debris 
line. 

e.  Beach  cleaning  equipment  will  not 
encroach  upon  existing  vegetation  areas. 

f.  Removal  of  collected  beach  debris 
will  occur  immediately  afte-  the 
cleaning  has  been  performed,  No 
inorganic  debris  will  be  buried  or  stored 
on  the  beach  Organic  debris  will  be 
disposed  of  outside  the  potential  nesting 
area 

2,  Restrict  vehicle  use: 

a  The  Golf  Cart  Agreement  will 
include  a  regulation  that  indicates  that 
the  use  of  the  vehicles  on  the  beach  is 
prohibited  Palmas  Homeowners 
Association  (P}-L\)  will  include  this 
clause  in  the  Licensee's  Agreement. 

b.  Golf  carts  will  only  be  allowed 
along  the  paths  parallel  to  the  beach 

c.  Security  will  enter  the  beach  only 
in  case  of  an  emergency.  Specific  areas 
will  be  designated  for  emergency  access, 
only  for  official  vehicles 

3.  Modify  operation  of  recreational 
facilities  on  the  beach  (Beach  Bohio): 

a.  PHA  will  continue  monitoring 
patrols  to  identify  nesting  activities. 

b.  PHA  will  implement  a  lighting  plan 
to  substitute  the  High  Pressure  Sodium 
lights  for  Low  Pressure  Sodium  lights  or 
bug  lights,  and  use  of  low,  shielded  and 
directed  light  fixtures  to  reduce  the 
amount  of  light  on  the  beach. 

c.  Close  open  area  below  the  Beach 
Bohio  to  avoid  impacts  to  nesting  in  the 
area. 

d.  Use  of  the  Beach  Bohio  will  be 
terminated,  music  stopped,  lights 
turned  off  and  the  facility  closed  to  the 
public  at  12  Midnight. 

4  Regulate  use  of  recreational  beach 
equipment: 

Crescent  Cove  Condominium, 
Crescent  Beach  Condominium  and 
Wyndham  Hotel  will  remove  all  beach 
equipment  from  the  beach  by  dusk.  All 
equipment  will  be  stored  in  a 
designated  area  landward  of  the  beach 
vegetation. 

5.  Regulate  beach  lighting: 

A  comprehensive  lighting  plan  was 
developed  for  each  building  and 
facilities  and  incorporated  into  the  HCP 
Measures  include  installation  of  shields. 


replacement  of  light  fixtures  with 
bollards  and  use  of  Low  Pressure 
Sodium  lights,  among  others. 

To  mitigate  for  the  nest  that  may  be 
taken,  the  applicant  will  provide  the 
following: 

1.  Beach  Cleaning: 

a.  Construct  an  incubation  cage  or 
hatchery  in  a  designated  area  to  relocate 
nests  at  risk  from  erosion  or  poaching. 

b.  Provide  training  to  beach  cleaning 
personnel  on  how  to  detect  sea  turtle 
nests  and  how  to  protect  them 

c  PHA  will  provide  beach  cleaning 
equipment  with  a  rake  or  cleaning 
apparatus  which  limits  penetration  into 
the  sand  of  not  more  than  two  (2) 
inches  Maximum  tire  pressure  on  beach 
cleaning  equipment  will  be  of  10  p.s.i. 

d.  Guests  will  be  informed  bv 
brochures  or  in  Palmas  del  Mar 
Homeowners  News  of  the  efforts  to 
preserve  sea  turtles  in  order  to  create 
awareness  and  motivate  them  to  avoid 
littering  the  beach 

e.  The  applicant  will  create  a  protocol 
to  ensure  effective  communication 
between  the  STPL.  DNER  Rangers,  and 
PHA, 

2.  Beach  Driving: 

a  Vegetation  will  he  planted  or 
barriers  constructed  to  impede  vehicle 
access  from  residential/tourist  areas  to 
beach  areas. 

b.  Signs  will  be  posted  explaining  that 
motor  vehicles  and  horses  are 
prohibited  on  the  beaches. 

3  Operation  of  recreational  facilities 
on  the  beach  (Beach  Bohio): 

All  nests  at  the  Beach  Bohio  area  will 
be  relocated  to  the  hatchery  or 
incubation  cage. 

4  Landscaping: 

Vegetation  along  the  coast  will  be 
restored  with  plants  appropriate  to  the 
area  such  as  sea  grapes.  West  Indian 
creeper,  beach  morning  glory,  palm 
trees,  beach  plum,  among  others. 
Landscaping  will  not  entail  the 
substitution  of  sand  with  soil  so  it  does 
not  disrupt  the  nesting  process  of  the 
turtles  The  height  of  the  vegetation  will 
be  maintained  to  at  least  four  feet  in 
order  to  serve  as  a  natural  barrier  and 
to  filter  out  disruptive  lights  The 
vegetation  will  also  control  erosion  and 
provide  shade. 

5  Education: 

An  environmental  education  program 
will  be  designed  especially  for  Palmas 
del  Mar  Resort  Components  of  the 
program  were  extensively  discussed  in 
the  applicant's  HCP. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C} 
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of  \EPA,  This  prflimindrv  informatiim 
nia\'  he  rtnisHci  duo  to  public  comment 
receivt'd  in  response  to  this  notice. 

The  Senice  will  also  evaluate 
whether  the  renewal  of  the  section 
10(d)(1)(B)  ITP  complies  with  section  7 
of  the  .^ct  bv  conducting  an  intra- 
Sen'ice  section  7  consultation.  The 
results  of  this  consultation,  in 
combination  with  the  above  findings. 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP 

Dcit'ii:  October  15.  2001. 
Cynthia  K.  Dohner, 
Artin^  Rfi^ional  Director. 
|FR  Uoc    01-2H05.3  Filed  11-7-01:  8:45  am| 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Preparation  of  an  Environmental 
Impact  Report/Statement  for  the  South 
Subregion  Natural  Community 
Conservation  Plan/Habitat 
Conservation  Plan,  County  of  Orange. 
California 

AGENCY:  Fish  .ind  Wildlife  Service, 

Interior 

action:  Notice  of  Intent. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
Fish  and  Wildlife  Service  (Service) 
reopens  the  comment  period  to  gather 
additKmal  information  necessary  to 
prepare,  in  coordination  with  the 
Countv  of  Orange.  California  (County),  a 
joint  programmatic  Environmental 
Impact  Report/Environmental  Impact 
statement  (ElRy'EIS)  on  the  South 
Suhregion  Natural  Clommunity 
Conservation  Plan/Habitat  Conservation 
Flan  !\CCP  HCP)  propo>ed  by  the 
Countv  The  .Service's  previous  notice, 
published  .August  23.  2001  (66  PR 
44.572).  contained  errors.  We  are 
republishing  the  corrected  notice  in  its 
entiretv 

We  are  furnishing  this  notice  to:  (1) 
Advise  other  Federal  and  State  agencies, 
affected  Tribes,  and  the  public  of  our 
intentions;  (2)  reopen  the  public  scoping 
pt'nod  for  15  days;  and  (J)  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  inc  luded  in  the 
EIR/EIS. 

DATES:  We  will  accept  written 
c  (jmments  until  November  23.  2001. 
ADDRESSES:  Send  comments  to  Mr. 
lames  Bartel.  Field  .Supervisor.  U.S.  Fish 
and  Wildlife  Service,  Carlsbad  Fish  and 
Wildlife  Clffice,  2730  Loker  Avenue 
West.  Carlsbad,  CA  92008;  facsimile 
(760) 431-9618. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Karen  Evans.  Assistant  Field 
Supervisor,  (sec  ADDRESSES), 
telephone  (760)  431-9440. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended,  and 
Federal  regulation  prohibiting  the 
"taking"  of  a  species  listed  as 
endangered  or  threatened.  The  term 
"take"  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  capture  or 
collect  listed  wildlife,  or  attempt  to 
engage  in  such  conduct.  Harm  includes 
habitat  modification  that  kills  or  injures 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering.  Under 
limited  circumstances,  the  Service  may 
issue  permits  for  take  of  listed  species 
that  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
found  in  50  CFR  17.32  and  50  CFR 
17.22. 

The  County  and  possibly  other 
jurisdictions  intend  to  request 
Endangered  Species  Act  permits  for 
federally  listed  threatened  or 
endangered  species  and  for  unlisted 
species  that  may  become  listed  during 
the  term  of  the  permit.  The  permit  is 
needed  to  authorize  take  of  listed 
species  (including  harm,  injun,',  and 
harassment)  during  urban  development 
in  the  approximately  200  square-mile 
study  area  in  the  southern  County.  The 
proposed  NCCP/HCP  would  identif\- 
those  actions  necessary  to  maintain  the 
viability  of  South  Subregion  coastal  sage 
scrub  habitat  for  the  federally 
threatened  coastal  California 
gnatcatcher  (Polioptila  califomica 
califomica).  and  other  species  and 
major  habitat  types  identified  for 
inclusion  and  management  during  the 
preparation  of  the  NCCP/HCP. 

If  the  Service  approves  the  NCCP/ 
HCP,  we  may  authorize  incidental  take 
of  the  California  gnatcatcher  and  other 
identified  federally  listed  species 
through  issuance  of  Endangered  Species 
Act  incidental  take  permits.  The  NCCP/ 
HCP,  coupled  with  an  Implementation 
Agremnent,  could  also  form  the  basis  for 
issuing  incidental  take  permits  for  other 
identified  non-listed  species,  should 
these  identified  species  be  listed  during 
the  term  of  the  permit. 

On  March  25.  1993,  the  Service  issued 
a  Final  Rule  declaring  the  California 
gnatcatcher  to  be  a  threatened  species 
(50  FR  16742).  The  Final  Rule  was 
followed  by  a  Special  Rule  on  December 
10,  1993  (50  FR  65088)  to  allow  take  of 
the  California  gnatcatcher  pursuant  to 


section  4(d)  of  the  Act.  The  Special  Rule 
defined  the  conditions  under  which 
take  of  the  coastal  California  gnatcatcher 
and  other  federally-listed  species, 
resulting  from  specified  land  use 
activities  regulated  by  state  and  local 
government,  would  not  violate  section  9 
of  the  Act.  In  the  Special  Rule  the 
Service  recognized  the  significant  efforts 
undertaken  by  the  State  of  California 
through  the  Natural  (Aimmunity 
Conser\'ation  Planning  Act  of  1991  and 
encouraged  their  holistic  management 
of  listed  species,  like  the  coastal 
California  gnatcatcher,  and  other 
sensitive  species.  The  Service  declared 
its  intent  to  permit  incidental  take  of  the 
California  gnatcatcher  asscjciated  with 
land  use  activities  covered  bv  an 
approved  subregional  NCCP  prepared 
under  the  NCCP  Program,  provided  the 
Ser\'ice  determines  that  the  subregional 
NCCP  meets  the  issuance  criteria  of  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  ,^ct  and  50 
CFR  17.32(b)(2).  The  County  currently 
intends  to  obtain  the  Servic:e's  approval 
of  the  NCCP/HCP  through  a  section 
10(a)(1)(B)  permit. 

Proposed  Action 

The  Service  will  prepare  a  joint  EIR/ 
EIS  with  the  Countv's  lead  agency  for 
the  NCCP/HCP.  The  Countv  will ' 
prepare  an  EIR  in  accordance  with  the 
California  Environmental  Quality  Act. 
The  County  will  publish  a  separate 
Notice  of  Preparation  for  the  EIR. 

The  South  Subregional  NCCP/HCP 
study  area  covers  more  than  200  square 
miles  in  the  southern  and  eastern 
portions  of  the  Countv  This  NCCP 
subregion  is  bounded  on  the  east  by  the 
San  Diego  County  line  and  on  the  north 
by  Riverside  Countv  line.  ,Mong  the 
west,  the  study  area  boundaries  follow 
,San  )Uan  Oeek  inland  to  the  Interstate 
5  (1-5)  overcrossmg.  then  northwest 
along  1-5  to  El  Toro  Road,  and  north 
along  El  Toro  Road  to  the  intersection 
of  Live  Oak  Canyon  Road,  and 
northeasterly  on  a  straight  line  from  that 
intersection  to  the  northern  apex  of  the 
County  boundarv-  The  subregion  is 
bounded  on  the  south  by  the  Pacific 
Ocean. 

The  NCCP/HCP  will  describe 
strategies  to  conserve  coastal  sage  scnib 
and  other  major  upland  and  aquatic 
habitat  types  identified  for  inc  lusion 
and  management,  while  allowing 
incidental  take  of  endangered  and 
threatened  species  associated  with 
development.  Development  may  include 
residential,  commercial,  industrial,  and 
recreational  development;  public 
infrastructure  such  as  roads  and 
utilities;  and  maintenance  of  public 
facilities. 
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Preliminary  Alternatives 

The  EIR/EIS  for  the  South  Subregion 
NCCP/HCP  will  assist  the  Ser\ice  ' 
during  its  decision  making  process  by 
enabling  us  to  analvze  the 
environmental  consequences  of  the 
proposed  action  and  a  full  array  of 
alternatives  identified  during 
preparation  of  the  NCCP/HCP.  .although 
specific  programmatic  alternatives  have 
not  been  prepared  for  public  discussion. 
the  range  of  alternatives  preliminarily 
identified  for  consideration  include; 

Alternative  1,  No  Project/No 
Development  Alternative 

No  land  development  and  no  NCCP/ 
HCP  directly  impacting  listed  species 

Alternative  2,  No  Project/No  NCCP/HCP 
Alternative 

Conser\-ation  would  rely  on  existing 
or  future  amended  General  Plans, 
growth  management  programs  and 
habitat  management  efforts,  and 
continuing  project-hv-project  review 
and  permitting  pursuant  to  the  NEPA 
and  .sections  7  and  10  of  the  Act. 

Alternative  3.  NCCP/HCP  Alternative 
Based  on  Orange  Count\-  Projections 
IOC  PI  2000 

Land  uses  projected  bv  the  Countv's 
OCP  2000  for  Rancho  Mission  Viejo' 
Lands  would  be  considered  for 
implementation  under  a  Subregional 
NCCP/HCP  approach  designed  to 
comply  with  the  requirements  of  section 
10(a)  of  the  Endangered  Species  Act  by 
assuring  Icmg-terin  value  of  coastal  sage 
scrub  and  other  maior  habitat  tvpes  on 
a  subregional  level  through  the 
following  measures; 

( 1 )  Permanently  set  aside  coastal  sage 
scrub  and  other  major  habitats 
consistent  with  .Scientific  Review  Panel 
Reser\e  Design  Criteria  (1993). 

(2)  Address  habitat  needs  of  coastal 
sage  scrub  species  and  of  other  species 
that  use  major  habitat  types  specifically 
identified  for  inclusion  and 
management  w  ithin  the  NCCP  Reserve. 

(3)  Maintain  and  enhdnc:e  habitat 
connectivity  within  the  subregion  and 
betwetm  adjacent  subregions. 

(4)  Provicie  for  adaptive  habitat 
management  within  the  NCCP  Reserve, 
including,  habitat  restoration  and 
enhancement. 

Alternative  4.  NCCP/HCP  Alternative 
Based  on  Other  Land  Use  Scenarios 

Formulation  of  alternative  subregional 
conservation  plans  and  habitat  reser\'e 
contigurations  designed  to  comply  with 
the  requirements  of  section  10(a)  by 
assuring  the  long-term  value  of  coastal 
sage  scrub  and  other  major  habitat  tvpes 
on  a  subregional  level  through  the  same 


four  general  measures  listed  under 
Alternative  3 

Other  Governmental  Actions 

The  NCCP'  HCP  is  being  prepared 
concurrently  and  coordinated  with  the 
joint  preparation  by  the  U.S.  Army 
Corps  of  Engineers  and  California 
Department  of  Fish  and  Came  of  a 
Special  Area  Management  Plan  (SAMP) 
and  Master  Streambed  Alteration 
Agreement  (MSAA)  for  the  San  Juan 
Creek  and  western  San  Mateo  Creek 
watersheds.  These  watersheds  cover 
most  of  the  South  NCCP  Subregion.  In 
addition  to  the  concurrent  SAMP/ 
MSAA  process,  the  County  and  Rancho 
Mission  Viejo.  the  owner  of  the  largest 
undeveloped  property  in  the  subregion. 
will  be  proceeding  with  consideration  of 
amendments  to  the  County  General  Plan 
and  Zoning  Code  for  that  portion  of  the 
subregion  owned  bv  Rancho  Mission 
Viejo.  The  SAMP/MS.\A  will  involve 
the  preparation  of  a  concurrent  joint 
programmatic  EIR/EIS  and  the  General 
Plan/Zoning  amendment  programs  will 
involve  the  preparation  of  an  EIR  that 
will  be  distributed  for  review  during  the 
NCCP/HCP  public  planning  process. 
The  County  will  prepare  and  publish  a 
separate  Notice  of  Preparation  for  the 
General  Plan  Amendment  and  Zone 
Change  EIR. 

Service  Scoping 

We  invite  comments  from  ail 
interested  parties  to  ensure  that  the  full 
range  of  issues  related  to  the  permit 
requests  are  addressed  and  that  all 
significant  issues  are  identified.  We  will 
conduct  environmental  review  of  the 
permit  applications  in  accordance  with 
the  requirements  of  the  NEPA  of  1969 
as  amended  (42  U.S.C.  4321  et  seq).  its 
implementing  regulations  (40  CFR  parts 
1500  through  1508).  and  with  other 
appropriate  Federal  laws  and 
regulations,  policies,  and  procedures  of 
the  Service  for  compliance  with  those 
regulations.  We  expect  a  draft  EIR/EIS 
for  the  South  Subregion  NCCP/HCP  to 
be  available  for  public  review  in  Fall 
2002. 

Dated:  November  1,  2001. 
Da\id  G.  Paullin. 

Acting  Deputy  Manager.  California/Sevada 
Operations  Office.  Fish  and  Wildlife  Senice. 
Sacramento.  California. 
!FR  Do(    01-28016  Filed  11-7-01:  8:45  ami 

BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mashantucket  Pequot  Tribe  Liquor 
Control  Code 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
Mashantucket  Pequot  Tribe  Liquor 
Control  Code.  The  Code  regulates  the 
control,  possession,  and  sale  of  liquor 
on  the  Mashantucket  Pequot  Tribe  trust 
lands,  in  conformity  with  the  laws  of 
the  State  of  Connecticut,  where 
applicable  and  necessar\-.  Although  the 
Code  was  adopted  on  Januan*-  5,  1999, 
it  does  not  become  effective  until 
published  in  the  Federal  Register 
because  the  failure  to  comply  with  the 
Code  may  result  in  criminal  charges. 

DATES:  This  Code  is  effective  on 

November  8   2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Kaye  Armstrong,  Office  of  Tribal 
Services,  1849  C  Street  N'W.,  MS  4660- 
MIB,  Washington.  DC  20240-4001; 
telephone  (202)  208-4400. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act  of  August  15.  1953.  Public  Law  83- 
277,  67  Stat.  586,  18  U.S.C.  1161,  as 
interpreted  by  the  Supreme  Court  in 
Rice  V  Rehner,  463  U.S.  713  (1983),  the 
Secretary'  of  the  Interior  shall  certify  and 
publish  in  the  Federal  Register  notice  of 
the  adopted  liquor  ordinances  for  the 
purpose  of  regulating  liquor  transaction 
in  Indian  country-.  The  Mashantucket 
Pequot  Tribe  Liquor  Code,  Resolution 
No.  TCRl  10398-01  of  04,  was  duly 
adopted  by  the  Mashantucket  Pequot 
Tribal  Council  on  Januan-  5.  1999.  The 
Mashantucket  Pequot  Tribe,  in 
furtherance  of  its  economic  and  social 
goals,  has  taken  positive  steps  to 
regulate  retail  sales  of  alcohol  and  use 
revenues  to  combat  alcohol  abuse  and 
its  debilitating  effect  among  individuals 
and  family  members  with  the 
Mashantucket  Pequot  Tribe. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretan,'  of  the  Interior  to  the 
Assistant  Secretary- — Indian  Affairs  by 
209  Department  Manual  8.1. 

I  certif\-  that  by  Resolution  No. 
TCRl  10398-01  of  04.  the  Mashantucket 
Pequot  Tribe  Liquor  Control  Code  was 
duly  adopted  by  the  Mashantucket 
Pequot  Tribal  Council  on  January'  5, 
1999. 
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Dated;  October  22,  2001. 
Neal  A.  McCaleb. 

Assistant  Sccri'tan- — Indian  Affairs. 

The  Mashantucket  Pequot  Tribe 

Liquor  C~ontrnl  Codf.  Resolution  No. 
TCRnO.J«8-ni  of  04.  reads  as  follows: 

Mashantucket  Pequot  Tribe  Liquor 
Control  Code 

Section  1 .  Definitions  for  the 
Interpretation  of  this  Code.  Unless  the 
Context  Indicates  a  Different  Meaning 

Alcohol  means  the  product  of 
distillation  of  any  fermented  liquid, 
rectified  either  once  or  more  often, 
whatever  may  be  the  original  thereof, 
and  includes  synthetic  ethyl  alcohol, 
which  is  considered  nonpotable. 

Alcoholic  hquor  or  alcoholic  beverage 
includes  alcohol,  beer,  spirits  and  wines 
and  ever\'  liquid  or  solid,  patented  or 
not.  containing  alcohol,  spirits,  wine  or 
beer  and  capable  of  being  consumed  by 
a  human  being  for  beverage  purposes. 
Anv  liquor  or  solid  containing  more 
than  one  of  the  four  varieties  so  defined 
is  considered  as  belonging  to  that 
variety  which  has  the  higher  percentage 
of  alcohol,  according  to  the  following 
order:  Alcohol,  spirits,  wines  and  beer 
The  provisions  of  this  Code  shall  not 
applv  to  any  liquid  or  solid  containing 
less  than  one-half  of  one  percent  of 
alcohol  by  volume. 

Backer  means,  except  in  cases  where 
the  permittee  is  himself  the  proprietor, 
the  prr^prietor  of  any  business  or 
institution  established  bv  the 
.Mashantucket  Pequot  Tribe, 
incorporated  or  unincorporated, 
engaged  in  the  sale  of  alcoholic  liquor 
on  the  Reservation,  in  which  business  a 
permittee  is  associated,  whether  as 
employee,  agent  or  part  owner. 

Beer  means  any  beverage  obtained  by 
the  alcoholic  fermentation  of  an 
infusion  or  decoction  of  barley,  malt 
and  hops  in  drinking  water. 

Charitable  organization  means  any 
nonprofit  institution  established  for 
(  haritdhle  or  educational  purposes  by 
the  Mashantucket  Pequot  Tribe. 

Commission  means  the  Land  Use 
Commission  and  Commissioner  means 
the  Land  Ihv  Clommissioner  or  the 
Office  of  the  Land  Use  Commissioner. 

Gaming  Facility  means  that  area  of  the 
Resenation  in  which  gaming  is 
conducted,  as  authorized  by  the 
Mashantucket  Pequot  Final  Gaming 
Procedures.  56  FR  24996  (May  31. 
1991).  and  the  Mashantucket  Pequot 
CJaming  Law 

Mashantucket  Pequot  Tribe  or  Tribe 
means  the  federally  recognized  Tribe  of 
the  same  name  pursuant  to  25  U.S.C. 
1751  et  seq. 


M/nof  means  any  person  under 
twenty-one  years  of  age. 

Nonprofit  Public  Museum  means  any 
public  museum  established  for 
nonprofit,  charitable,  literar\'  and/or 
educational  purposes  bv  the  Tribe. 

Person  means  natural  person 
including  partners  but  shall  not  include 
corporations,  limited  liability 
companies,  joint  stock  companies  or 
other  associations  of  natural  persons. 

Premises  means,  if  not  otherwise 
defined  herein,  any  public  building  or 
entity  owned  by  the  Tribe  and  located 
on  its  Reservation. 

Resen'ation  means  the  lands  of 
Mashantucket  Pequot  Reservation  held 
in  trust  by  the  United  States. 

Spirits  means  any  beverage  that 
contains  alcohol  obtained  by  distillation 
mixed  with  drinkable  water  and  other 
substances  in  solution,  including 
brandy,  nun.  whiskey  and  gin. 

Tribal  Council  or  Council  means  the 
governing  body  of  the  Mashantucket 
Pequot  Tribe. 

Wine  means  any  alcoholic  beverage 
obtained  by  the  fermentation  of  the 
natural  sugar  content  of  fruits,  such  as 
grapes  or  apples  or  other  agricultural 
products,  containing  sugar,  including 
fortified  wines  such  as  port,  sherry  and 
chamjjagne 

Section  2.  Land  Use  Commission 
Enforcement 

The  Commissioner  shall  enforce  the 
provisions  of  this  Code  on  the 
Reservation  excluding  the  Gaming 
Facility  in  which  areas  the  laws  and 
regulations  of  the  State  of  Connecticut 
applicable  to  the  sale  and  distribution  of'' 
alcoholic  beverages  are  enforced  by  the 
State  pursuant  to  section  14(b)  of  the 
Mashantucket  Pequot  Final  Gaming 
Procedures.  It  may  generally  do 
whatever  is  reasonably  necessar\'  for  the 
carrying  out  this  Code,  and  it  may  call 
upon  other  departments  of  the  Tribal 
Government  such  as  the  Tribal  Police 
and  Legal  Counsel  for  such  information 
and  assistance  as  it  deems  necessan.'  in 
the  performance  of  its  duties. 

No  member  of  the  Commission  and  no 
employee  of  the  Commissioner  who 
carries  out  the  duties  and 
responsibilities  pursuant  to  this  Code 
may.  directly  or  indirectly,  individually 
or  as  a  member  of  a  partnership  or  as  a 
shareholder  of  a  corporation,  have  any 
interest  whatsoever  in  dealing  in  or  in 
the  manufacture  of  alcoholic  liquor,  nor 
receive  any  commission  or  profit 
whatsoever  from,  nor  have  any  interest 
whatsoever  in,  the  purchases  or  sales 
made  by  the  persons  authorized  by  this 
Code  to  purchase  or  sell  alcoholic 
liquor.  No  provision  of  this  section  shall 
prevent  any  such  Commission  member 


or  employee  from  purchasing  and 
keeping  in  his  possession,  for  the 
personal  use  of  himself  or  members  of 
his  family  or  guests,  any  alcoholic 
liquor  which  may  be  purchased  or  kept 
by  any  person  by  virtue  of  this  Code. 

The  moneys  received  from  the  permit 
fees  shall  be  deposited  into  the  general 
funds  of  the  Tribe. 

The  Commissioner  shall  submit  to  the 
Tribal  Council  an  annual  report  of  its 
acts.  The  Commissioner  shall  keep  a 
record  of  proceedings  and  orders 
pertaining  to  all  permits  granted, 
refused,  suspended  or  revoked  and  of  all 
reports  sent  to  its  office.  It  shall  furnish, 
without  charge,  for  official  use  only, 
certified  copies  of  permits  and 
documents  relating  thereto,  to  officials 
of  the  Tribal  Government  and  of  the 
State  of  Connecticut.  All  records 
pertaining  to  applicants  and  to  permits 
of  the  current  year  or  of  the  previous 
three  years,  including  applications, 
approvals  and  denials,  permits  and 
licenses,  documents  requested  through 
proper  legal  documents  in  related  legal 
proceedings,  shall  be  open  to  public 
inspection  at  reasonable  times  during 
office  hours.  All  other  records  may  be 
regarded  as  confidential  by  the 
Commissioner,  except  to  the  Tribal 
Council  and  in  response  to  judicial 
process. 

Section  3.  Inspections.  Inquiries, 
Hearings 

The  Commissioner  is  authorized  to 
conduct  any  inspection,  inquin.'.  or 
investigation  and  the  Commission  may 
conduct  a  hearing  under  oath  relative  to 
the  matter  of  inquiry-  or  investigation.  At 
any  hearing  conducted  by  the 
Commission,  it  may  require  the 
production  of  records,  papers  and 
documents  pertinent  to  such  inquiry. 

Section  4.  Nature  and  Duration  of 
Permit.  Renewals  by  Transferee  or 
Purchaser  of  Permit  Premises 

A  permit  shall  be  a  purely  personal 
privilege,  good  for  one  year  after 
issuance,  and  revocable  in  the 
discretion  of  the  Commission  subject  to 
appeal  as  provided  in  section  20.  and 
shall  not  constitute  property,  nor  shall 
it  be  subject  to  attachment  and 
execution,  nor  shall  it  be  alienable,  nor 
shall  it  descend  by  the  laws  of  testate  or 
intestate  devolution,  but  it  shall  cease 
upon  the  death  of  the  permittee. 

Section  5.  Issuance  of  Permits 

The  Commissioner  may  issue  permits 
in  the  classes  described  in  this  Code. 
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Section  6  Temporary  Permit  for 
Outings,  Picnics  or  Social  Gatherings 

A  temporary  beer  permit  shall  allow 
the  sale  of  beer  and  a  temporary  liquor 
permit  shall  allow  the  sale  of  alcoholic 
liquor  at  any  outing,  picnic  or  social 
gathering  conducted  by  a  bona  fide 
noncommercial  organization  established 
by  the  Mashantucket  Pequot  Tribe, 
which  organization  shall  be  the  backer 
of  the  permittee  under  such  permit.  The 
profits  from  the  sale  of  such  beer  or 
alcoholic  liquor  shall  be  retained  by  the 
organization  conducting  such  outing, 
picnic  or  social  gathering  and  no 
portion  thereof  shall  be  paid,  directly  or 
indirectly,  to  any  individual  or  other 
corporation.  Such  permit  shall  be  issued 
subject  to  the  approval  of  the 
Commissioner  and  shall  be  effective 
only  for  the  time  limited  by  the 
Commissioner.  The  combined  totail  of 
temporary  beer  permits  and  temporar\' 
liquor  permits  issued  to  an  organization 
shall  not  exceed  four  during  anv  one 
calendar  year.  The  fee  for  a  teraporan* 
beer  permit  shall  be  fifteen  dollars  per 
day  and  for  a  temporary  liquor  permit 
shall  be  twenty-five  dollars  per  day. 

Section  7.  Ninety  (90j-day  Provisional 
Permit 

A  90-day  provisional  permit  shall 
allow  the  retail  sale  of  alcoholic  liquor 
by  any  applicant  and  his  backer,  if  anv. 
who  has  made  application  for  a  liquor 
permit  pursuant  to  section  11  and  may 
be  issued  at  the  discretion  of  the 
Commissioner.  If  said  applicant  or  his 
backer,  if  any,  causes  any  delav  in  the 
review  conducted  by  the  Commissioner 
pursuant  to  said  section,  the  90-dav 
provisional  permit  shall  cease 
immediately.  Only  one  such  permit 
shall  be  issued  to  any  applicant  and  his 
backer,  if  any,  for  each  location  of  the 
place  of  business  which  is  to  be 
operated  under  such  permit  and  such 
permit  shall  be  nonrenewable  but  mav 
be  extended  due  to  delays  not  caused  by 
the  applicant  The  fee  for  such  90-day 
permit  shall  be  five  hundred  dollars 
($500.00). 

Section  8.  Nonprofit  Public  Museum 
Permit 

A  nonprofit  public  museum  permit 
shall  allow  the  retail  sale  of  alcoholic 
liquor  by  a  nonprofit  public  museum 
located  on  the  Reservation  to  be 
consumed  on  its  premises  bv  its  patrons 
on  any  day  on  which  such  nonprofit 
public  museum  is  open  to  visitors  from 
the  general  public.  Proceeds  derived 
from  such  sales,  except  for  reasonable 
operating  costs,  shall  be  used  in 
furtherance  of  the  charitable,  literary 
and  educational  activities  of  such 


nonprofit  public  museum  section  36. 
insofar  as  said  section  refers  to  local 
regulation  of  sales,  shall  not  apply  to 
such  permit  The  annual  fee  for  a 
nonprofit  public  museum  permit  shall 
be  two  hundred  dollars  ($200  00). 

Section  9.  Charitable  Organization 
Permit 

A  charitable  organization  permit  shall 
allow  the  retail  sale  of  alcoholic  liquor 
by  the  drink  to  be  consumed  on  the 
premises  located  within  the 
Reser\'ation.  Such  permit  shall  be  issued 
on  a  daily  basis  subject  to  the  hours  of 
sale  in  section  36  and  only  four  such 
permits  shall  be  issued  to  the  same 
charitable  organization  in  any  calendar 
year  The  fee  for  a  charitable 
organization  permit  shall  be  twenty-five 
dollars  ($25. 00). 

Section  10.  Storage  of  Liquor;  Approval 
of  Facilities 

Each  permit  shall  also  allow  the 
storage,  on  the  premises  and  at  one 
other  secure  location  registered  with 
and  approved  by  the  Commissioner,  of 
sufficient  quantities  of  alcoholic  liquor 
allowed  to  be  sold  under  such  permit  as 
may  be  necessar>'  for  the  business 
conducted  by  the  respective  permittees 
or  their  backers. 

Section  1 1   Applications  for  Permits, 
Renewals;  Fees;  Publication, 
Remonstrance.  Hearing 

(a)  For  the  purposes  of  this  section, 
the  filing  date  of  an  application  means 
the  date  upon  which  the  Commissioner, 
after  approving  the  application  for 
processing,  mails  or  otherwise  delivers 
to  the  applicant  a  placard  containing 
such  date. 

(b)  Any  person  desiring  a  liquor 
permit  or  a  renewal  of  such  a  permit 
shall  mal^e  a  sworn  application  therefor 
to  the  Commissioner  upon  forms  to  be 
furnished  by  the  Commissioner, 
showing  the  name  and  address  of  the 
applicant  and  of  the  backer,  if  any.  the 
location  of  the  place  of  business  which 
is  to  be  operated  under  such  permit. 
Such  application  shall  include  a 
detailed  description  of  the  type  of  live 
entertainment  that  is  to  be  provided. 
The  application  shall  also  indicate  anv 
crimes  of  which  the  applicant  or  his 
backer  may  have  been  convicted. 
Applicants  shall  submit  documents 
sufficient  to  establish  that  anv  tribal 
regulations  concerning  hours  and  days 
of  sale  will  be  met.  The  Tribal  Fire 
Marshal  or  his  certified  designee  shall 
be  responsible  for  approving 
compliance  with  the  applicable  fire 
regulations.  The  Commissioner  may.  at 
its  discretion,  conduct  a  review  to 


determine  whether  a  permit  shall  be 
issued  to  an  applicant 

(1)  The  applicant  shall  pay  to  the 
Commissioner  a  nonrefundable 
application  fee,  which  fee  shall  be  in 
addition  to  the  fees  prescribed  in  this 
Code  for  the  permit  sought  An 
application  fee  shall  not  be  charged  for 
an  application  to  renew  a  permit.  The 
application  fee  shall  be  in  the  amount 
of  Ten  Dollars  ($10  00)  for  the  filing  of 
each  application  for  a  permit  bv  a 
charitable  organization,  or  a  temporary 
permit;  and  for  all  other  permits  in  the 
amount  of  one  hundred  dollars  for  the 
filing  of  any  initial  application  Anv 
permit  issued  shall  be  valid  only  for  the 
purposes  and  activities  described  tn  the 
application. 

(2)  The  applicant,  immediatelv  after 
filing  an  application,  shall  give  notice 
thereof  with  the  name  and  residence  of 
the  permittee,  the  type  of  permit  applied 
for  and  the  location  of  the  place  of 
business  for  which  such  permit  is  to  be 
issued  and  the  type  of  live 
entertainment  to  be  provided,  all  in  a 
form  prescribed  by  the  Commissioner, 
by  publishing  notice  of  the  same  in  a 
publication  having  a  circulation  on  the 
Resen.-ation  at  least  once.  The  applicant 
shall  affix,  and  maintain  in  a  legible 
condition  upon  the  outer  door  of  the 
building  wherein  such  place  of  business 
is  to  be  located  and  clearly  \-isible  to  the 
public,  the  placard  provided  by  the 
Commissioner,  not  later  than  the  day 
following  the  receipt  of  the  placard  bv 
the  applicant.  If  such  outer  door  of  such 
premises  is  so  far  from  the  public  view 
that  such  placard  is  not  clearlv  visible 
as  provided,  the  Commissioner  shall 
direct  a  suitable  method  to  notif\-  the 
public  of  such  application.  When  an 
application  is  filed  fofcany  tvpe  of 
permit  for  a  building  that  has  not  been 
constructed,  such  applicant  shall  erect 
and  maintain  in  a  legible  condition  a 
sign  not  less  than  six  feet  by  four  feet 
upon  the  site  where  such  place  of 
business  is  to  be  located,  instead  of  such 
placard  upon  the  outer  door  of  the 
building  Th"^  sign  shall  set  forth  the 
type  of  permit  applied  for  and  the  name 
of  the  proposed  permittee  shall  be 
clearly  visible  to  the  public  and  shall  be 
so  erected  not  later  than  the  dav 
following  the  receipt  of  the  placard. 
Such  applicant  shaJl  make  a  return  to 
the  Commissioner,  under  oath,  of 
compliance  with  the  foregoing 
requirements,  in  such  form  as  the 
Commissioner  may  determine,  but  the 
Commissioner  mav  require  anv 
additional  proof  of  such  compliance. 
Upon  receipt  of  evidence  of  such 
compliance,  the  Commission  may  hold 

a  hearing  as  to  the  suitability  of  the 
proposed  location  The  provisions  of 
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this  subdivision  shall  not  apply  to 
tpmporar\'  permits  and  c:haritable 
oruanization  pprmits 

,(  !  Anv  ten  residents  of  The 
Reservation  may  fde  with  the 
(Commissioner,  within  three  weeks  from 
the  filing  date  of  the  application  for  an 
initial  permit,  and  in  the  case  of  renewal 
of  an  existing  permit,  at  least  twenty- 
one  davs  before  the  renewal  date  of  such 
permit,  a  remonstrance  ( Dntaining  any 
oh)ectum  to  the  suitabilitv  of  such 
applicant  or  proposed  place  of  business. 
I'pon  the  filing  of  such  remonstrance, 
the  (Commission,  upon  written 
applu.ation.  shall  hold  a  hearing  and 
shall  give  such  notice  as  it  deems 
reasonable  of  the  time  and  place  at  least 
fi\  e  davs  before  such  hearing  is  had. 
The  remonstrance  shall  designate  one  or 
more  agents  fur  service,  who  shall  serve 
as  the  recipient  or  recipients  of  all 
notices  issued  bv  the  Commissioner. 
The  decision  of  the  Commission  on 
such  applications  shall  be  final  with 
respect  to  the  remonstrance. 

(d)  No  new  permit  shall  be  issued 
until  the  foregoing  provisions  of 
>ubsections  (a)  and  (b)  of  this  section 
ha\e  been  complied  with. 

(e)  The  Commissioner  may  renew  a 
permit  that  has  expired  if  the  applicant 
pavs  a  nonrefundable  late  fee  of  One 
Hundred  Dollars  iSKXJ  00!,  which  fee 
shall  be  in  addition  to  the  fees 
prescribed  in  this  ('ode  for  the  permit 
applied  for 

Se-ction  IJ.  Second  Application 

No  person  whose  application  for  a 
()ernut  ha,->  been  denied  on  the  ground 
that  he  IS  an  unsuitable  person  may 
make  another  application  for  a  permit 
withm  one  \ear  thereafter. 

No  person  whose  permit  has  been 
re\ oked  mav  make  an  application  for  a 
permit  under  this  (Code  within  one  year 
thereafter. 

Sfciion  13  Granting  and  Denial  of        _ 
PtTiiuts:  \otice  of  Hearing 

Permits  may  be  granted  without  a 
hearing  by  the  Commissioner  in  its 
discretion;  but,  in  any  case  of  the  denial 
of  or  refusal  to  renew  a  permit,  the 
Commissioner  shall,  in  such  manner  as 
it  directs,  notify  the  applicant  or 
permittee  of  its  proposed  action  and  set 
a  da\'  and  place  for  a  hearing  thereon, 
giving  the  applicant  or  permittee 
reasonable  notice  in  advance  thereof.  If. 
at  or  after  such  hearing,  the  Commission 
denies  or  refuses  to  rtmew  the  permit,  as 
the  case  mav  be,  notice  of  such  decision 
shall  forthwith  be  given  to  such 
applicant  or  permittee  in  such  manner 
as  the  Commission  directs. 


Section  14.  Mandatory  Refusal  of 
Permits  to  Certain  Persons:  Exceptions 

The  Commissioner  shall  refuse 
permits  for  the  sale  of  alcoholic  liquor 
to  the  following  persons: 

(1)  any  member  of  the  tribal  law 
enforcement  or  judiciary,  which 
includes  any  officer  or  employee  of  the 
Tribal  Police  Department  and  any  judge 
or  staff  member  of  the  Mashantucket 
Pequot  Tribal  Court  or  Court  of  Appeals; 
or 

(2)  a  minor. 

Section  15.  Discretionary  Refusal  of 
Permit:  Location  or  Character  of 
Premises:  Other  Grounds 

The  Commissioner  may  refuse  to 
grant  permits  for  the  sale  of  alcoholic 
liquor  if  he  has  reasonable  cause  to 
believe  that: 

(1)  The  proximity  of  the  permit 
premises  will  have  a  detrimental  effect 
upon  any  social  or  governmental 
institution  as  established  by  the  Tribal 
Council  or  any  residential  area; 

(2)  the  place  has  been  conducted  as  a 
lewd  or  disorderly  establishment;  or 

(3)  there  is  any  other  reason  as 
provided  by  tribal  law,  ordinance  or 
regulation,  which  warrants  such  refusal. 

Section  1 6.  Discretionary  Refusal  of 
Permits:  Disqualification  of  Applicant 

The  Commissioner  may,  in  his 
discretion,  refuse  a  permit  for  the  sale 
of  alcoholic  liquor  if  he  has  reasonable 
grounds  to  believe  that: 

(1)  The  applicant  appears  to  be 
financially  irresponsible  or  neglects  to 
provide  for  his  family,  or  neglects  or  is 
unable  to  pay  his  just  debts; 

(2)  the  applicant  has  been  provided 
with  funds  by  any  wholesaler  or 
manufacturer  or  has  any  forbidden 
connection  with  any  other  class  of 
permittee  as  provided  herein  or  as 
provided  in  the  Connecticut  Liquor 
Control  Act; 

(3)  the  applicant  is  in  the  habit  of 
using  alcoholic  beverages  to  excess; 

(4)  the  applicant  has  willfully  made  a 
false  statement  to  the  Commissioner  in 
a  material  matter; 

(5)  the  applicant  has  violated  this 
Code,  or  has  been  convicted  of  violating 
the  liquor  laws  of  any  state  or  of  the 
United  States  or  has  been  convicted  of 

a  felony  or  has  such  a  criminal  record 
that  the  Commissioner  reasonably 
believes  he  is  not  a  suitable  person  to 
hold  a  permit;  or 

(6)  if  the  permittee-applicant  has  not 
been  delegated  full  authority  and 
control  of  such  premises  and  uf  the 
conduct  of  all  business  therein.  Any 
backer  shall  be  subject  to  the  same 
disqualifications  as  herein  provided  in 
the  ca«e  of  an  applicant  for  a  permit. 


A  permittee  may  file  a  designation  of 
an  authorized  agent  with  the 
Commissioner  to  issue  or  receive  all 
notices  or  documents  provided  for  in 
this  section.  The  permittee  shall  be 
responsible  for  the  issuance  or  receipt  of 
such  notices  or  documents  by  the  agent. 

Section  17.  Permit  to  Specify  Location 
and  Revocabilitv:  Removal  to  Another 
Location 

(aj  Every  permit  for  the  sale  of 
alcoholic  liquor  shall  specifs'  the 
location  including  the  particular 
building  or  place  in  which  such  liquor 
is  to  be  sold,  and  shall  not  authorize  any 
sale  in  any  other  place  or  building.  Such 
permit  shall  also  be  made  revocable  in 
terms  for  any  violation  of  any  of  the 
provisions  of  this  Code. 

(b)  .Nothing  in  subsection  (a)  of  this 
section  shall  be  construed  as  prohibiting 
the  Commissioner  from  permitting  the 
removal  of  such  permit  premises  to  any 
location,  for  any  reason,  provided; 

(1)  removal  to  the  proposed  location 
complies  with  all  land  use  regulations; 

(2)  the  proposed  location  is  not  found 
to  be  unsuitable  or  prohibited  by  any 
other  provision  of  thi:-  Code  The 
removal  of  the  permit  premises  from  the 
particular  building  or  place  specified  in 
the  permit  without  the  approval  of  the 
Commissioner  shall  be  grounds  for  the 
suspension  or  revocation  of  the  permit. 

Section  18.  Permit  to  be  Recorded 

Each  permit  granted  or  renewed  bv 
the  Commissioner  shall  be  of  no  effect 
until  a  duplicate  thereof  has  been  filed 
by  the  permittee  with  the  Tribal 
Council 

Section  1 9  Permit  to  be  Hung  in  Plain 
View 

Every  permittee  shall  cause  his  permit 
or  a  duplicate  thereof  to  be  framed  and 
hung  in  plain  view  in  a  r  (inspicuous 
place  in  anv  room  where  the  sales  so 
permitted  are  to  be  (  arried  on 

Section  20  Revocation  or  Suspension  of 

Permits 

The  Commission  may,  of  its  own 
motion,  revoke  or  suspend  any  permit 
upfin  cause  found  after  hearing, 
provided  ten  da\s  written  notice  of  such 
hearing  has  been  gi\en  to  the  permittee 
setting  forth  the  charges  upon  which 
such  proposed  revocation  or  suspension 
is  predicated.  An\'  appeal  from  suf;h 
order  of  revocation  or  suspension  shall 
be  taken  in  accordance  with  the 
applicable  provisions  of  the  Land  Use 
Law. 

The  surrender  of  a  permit  for 
cancellation  or  the  expiration  of  a 
permit  shall  not  prevent  the 
Commission  from  suspending  or 
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revoking  any  such  permit  pursuant  to 
the  proxisions  of  this  section. 

Section  21.  Conviction  of  Permittee; 
Revocation  or  Suspension  of  Permit: 
Forfeiture 

When  any  permittee  has  violated  any 
of  the  provisions  of  this  Code  or  has 
been  convicted  of  a  violation  of  any  of 
the  laws  of  the  United  States,  the  laws 
of  the  Mashantucket  Pequot  Tribe,  or  of 
any  state,  pertaining  to  the  manufacture, 
sale,  transportation  or  taxation  of 
distilled  spirits,  beer  and  wine,  or  of  any 
felony,  or  has  forfeited  his  bond  to 
appear  in  court  to  answer  for  any  such 
violation,  the  Commission  may.  in  its 
discretion,  revoke  or  suspend  his  permit 
and  order  the  forfeiture  of  all  monevs 
that  have  been  paid  therefor,  and  such 
revocation  or  suspension  and  forfeiture 
shall  be  in  addition  to  the  penalties  for 
such  offense. 

Section  22.  Revocation  of  Permit 
Obtained  by  Fraud 

Whenever  any  permit  under  this  Code 
has  been  obtained  by  fraud  or 
misrepresentation,  the  Commission, 
upon  proof  that  such  permit  was  so 
obtained,  shall,  upon  hearing  had. 
revoke  the  same,  and  all  moneys  paid 
therefor  shall  be  forfeited. 

Section  23.  Offer  in  Compromise  in  Lieu 
of  Suspension 

The  Commissioner,  in  its  discretion 
may  accept  from  any  permittee  or 
backer  an  offer  in  compromise  in  such 
an  amount  as  may  in  the  discretion  of 
the  Commissioner  be  proper  under  the 
circumstances  in  lieu  of  the  suspension 
of  any  permit  previously  imposed  by  the 
Commissioner.  Any  sums  of  money  so 
collected  by  the  Commissioner  shall  be 
paid  forthwith  to  the  general  funds  of 
the  Tribe, 

Section  24.  Certificate  of  Revocation, 
Suspension  or  Reinstatement 

The  Commissioner  shall  transmit  a 
certificate  of  the  revocation,  suspension 
or  reinstatement  of  any  permit  by  it  to 
the  Tribal  Council  who  shall  attach  such 
certificate  to  the  duplicate  copy  of  such 
permit  on  file. 

Section  25.  Appeal 

Any  applicant  for  a  permit  or  for  the 
renewal  of  a  permit  for  the  sale  of 
alcoholic  liquor  whose  application  is 
refused  or  anv  permittee  whose  permit 
is  revoked  or  suspended  by  the 
Commission  or  any  ten  residents  who 
have  filed  a  remonstrance  pursuant  to 
the  provisions  of  sec:tion  1 1  and  who  are 
aggrieved  by  the  granting  of  a  permit  by 
the  Commission  ma\'  appeal  therefrom 


in  accordance  with  the  appellate 
provisions  of  the  Land  Use  law- 
Section  26.  Substitution  of  Permittees; 
Fee 

In  any  case  a  new  permittee  may  be 
substituted  when  so  requested,  provided 
the  person  so  substituted  shall  be  a 
suitable  person  as  defined  and  set  forth 
in  this  Code,  and  such  person  shall  be 
permitted  to  serve  in  the  place  and  stead 
of  the  original  permittee  for  the 
remainder  or  any  part  thereof  of  the 
term  of  the  permit  upon  which  he  has 
been  substituted  and  such  a  substitution 
may  be  made  upon  the  death  of  a 
permittee,  when  so  requested.  A 
substitute  permittee  under  this  section 
shall  not  be  subject  to  the  provisions  of 
section  11.  In  the  case  of  an  application 
to  permanently  substitute  the  ideniity  of 
the  permittee,  the  applicant  shall  pay  to 
the  Commissioner  a  nonrefundable 
application  fee  of  Thirtv  Dollars 
(S30.00). 

Section  27.  Consumer  Bars 

The  Commissioner  may  permit  more 
than  one  consumer  bar  in  any  premises 
for  which  a  permit  has  been  issued 
under  this  Code  for  the  retail  sale  of 
alcoholic  liquor  to  be  consumed  on  the 
premises.  A  consumer  bar  is  a  counter, 
with  or  without  seats,  at  which  a  patron 
may  purchase  and  consume  or  purchase 
alcoholic  liquor.  The  fee  for  each 
additional  consumer  bar  shall  be  One 
Hundred  Fifty  Dollars  (Si  50.00)  per 
annum. 

Section  28.  Unauthorized  Sale 
Prohibited 

The  sale  of  alcoholic  liquor,  except  as 
permitted  by  this  Code,  is  prohibited, 
and  any  person  or  permittee  who 
operates  any  establishment  which  is  a 
place  where  alcoholic  liquor  is  kept  for 
sale  or  exchange  contrary  to  law  shall  be 
liable  to  the  penalties  provided  in 
section  41. 

The  sale  of  alcoholic  liquor  without  a 
permit  issued  under  the  provisions  of 
this  Code  in  any  premises  located  on  the 
Reser\'ation  shall  be  unlawful  .^ny 
association  or  organization  without  such 
a  permit,  who  sells  or  permits  to  be 
sold,  to  or  by  its  members,  guests  or 
other  persons,  any  alcoholic  liquor  shall 
be  subject  to  the  penalties  provided  in 
section  41. 

Section  29.  Unsuitable  Persons 
Prohibited  from  Having  Financial 
Interest  in  Permit  Businesses: 
Employnment  of  Minors 

No  person  who  is  declared  to  be  an 
unsuitable  person  to  hold  a  permit  to 
sell  alcoholic  liquor  shall  be  allowed  to 


have  a  financial  interest  in  any  such 
permit  business. 

Any  person  over  age  eighteen  may  be 
employed  by  an  employer  holding  a 
permit  issued  under  this  Code.  A  minor 
performing  paid  or  volunteer  ser\ices  of 
an  emergency  nature  shall  be  deemed  to 
be  an  employee  subject  to  the  provisions 
of  this  section. 

Section  30.  Sales  to  Minors:  Intoxicated 
Persons  and  Drunkards:  Exceptions 

Any  permittee  who,  by  himself,  his 
servant  or  agent,  sells  or  delivers 
alcoholic  liquor  to  any  minor,  or  to  anv 
intoxicated  person,  or  to  any  habitual 
drunkard,  knowing  him  to  be  such  an 
habitual  drunkard,  shall  be  subject  to 
the  penalties  of  section  41   Any  person 
who  delivers  or  gives  any  such  liquors 
to  such  minor,  except  on  the  order  of  a 
practicing  physician,  shall  be  fined  not 
more  than  one  thousand  five  hundred 
dollars  (Si. 500. 00).  The  provisions  of 
this  section  shall  not  apply  to: 

(1)  A  sale  or  delivery  made  to  a 
person  over  age  eighteen  who  is  an 
employee  pursuant  to  section  29  and 
where  such  sale  or  delivery  is  made  in 
the  course  of  such  person's  employment 
or  business; 

(2)  a  sale  or  delivery  made  in  good 
faith  to  a  minor  who  practices  any 
deceit  in  the  procurement  of  an  identity 
card,  who  uses  or  exhibits  any  such 
identity  card  belonging  to  any  other 
person  or  who  uses  or  exhibits  anv  such 
identity  card  which  has  been  altered  or 
tampered  with  in  any  way;  or 

(3)  a  delivery  made  to  a  minor  by  a 
parent,  guardian  or  spouse  of  the  minor, 
provided  such  parent,  guardian  or 
spouse  has  attained  the  age  of  twenty- 
one  and  provided  such  minor  possesses 
such  alcoholic  liquor  while 
accompanied  by  such  parent,  guardian 
or  spouse. 

Section  31.  Statement  from  Purchaser  as 
to  Age 

For  the  purposes  of  section  30,  any 
permittee  shall  require  any  person 
whose  age  is  in  question  to  fill  out  and 
sign  a  statement  in  the  following  form 
on  one  occasion  when  each  such  person 
makes  a  purchase: 


(MM/DD)  .  (YYYY) 

I,  .  hereby  represent  to  .  a 

liquor  permittee  of  the  Mashantucket  Pequot 
Land  Use  (Commission,  that  I  am  over  the  age 
of  21  years,  having  been  born  on 


(MM/DD) .  (YYYY), 

at     (CITY,  STATE)  .  This  statement 

is  made  to  induce  said  permittee  to  sell  or 
otherwise  furnish  alcoholic  beverages  to  the 
undersigned,  i  understand  that  The 
Mashantucket  Pc^quol  Tribe  Liquor  Control 
Code  along  with  Title  30  of  the  Connecticut 
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C^neral  Statutes  both  prohibit  the  sale  of 
ali:oholic  liquor  to  any  person  who  is  not 
twenty-one  years  of  age. 

I  understand  that  I  am  subject  to  a  fine  of 
one  hundred  dollars  for  the  first  offense  and 
not  more  than  two  hundred  fifty  dollars  for 
each  subsequent  offense  for  willfullv 
misrepresenting  my  age  for  the  purposes  set 
forth  in  this  statement. 

(.Name)  (Address) 

Such  statement  once  taken  shall  be 
applicable  both  to  the  particular  sale  in 
connection  with  which  such  statement 
was  taken,  as  well  as  to  all  future  sales 
at  the  same  premises,  and  shall  have  full 
force  and  effect  under  subsection  (b)  as 
to  every  subsequent  sale  or  purchase. 
Such  statement  shall  be  printed  upon 
appropriate  forms  to  be  furnished  by  the 
permittee  and  approved  by  the 
Commissioner  and  shall  be  kept  on  Tde 
on  the  permit  premises,  alphabetically 
indexed,  in  a  suitable  file  box,  and  shall 
be  open  to  inspection  by  the 
Commissioner  or  any  of  its  agents  at  any 
reasonable  time.  Any  person  who  makes 
any  false  statement  on  a  form  signed  bv 
him  as  required  by  this  section  shall  be 
fined  not  more  than  One  Hundred 
Dollars  (SlOO  00)  for  thp  first  offense 
and  not  more  than  Two  Hundred  Fiftv 
Dollars  (S250.00)  for  each  subsequent 
offense. 

In  anv  case  where  such  a  statement 
has  been  procured  and  the  permittee  is 
subsequently  charged  with  serving  or 
hirnishing  alcoholic  beverages  to  a 
minor,  if  such  permittee,  in  proceedings 
before  the  (Commission,  introduces  such 
statement  in  evidence  and  shows  that 
\h^'  evidence  presented  to  him  to 
establish  the  age  of  the  purchaser  was 
such  as  would  convince  a  reasonable 
nic-n.  11(1  penalty  shall  be  imposed  on 
sue  h  pf^rmittee. 

Srctinn  .i2.  Inducing  Minors  to  Procure 
Liquor:  Exception 

Anv  person  who.  for  anv  purpose, 
induces  any  minor  to  procure  alcoholic 
liquor  from  anv  person  permitted  to  sell 
tht^  same  shall  be  subject  to  the 
penalties  prescribed  in  section  41.  The 
provisions  of  this  section  shall  not 
applv  to  the  prot  iirompnt  of  liquor  bv  a 
ptTson  over  age  eighteen  who  is  an 
employee  or  permit  holder  under 
ser tion  29  where  such  procurement  is 
made  in  the  c  ourse  of  such  person's 
emplo\  nient  or  business. 

Section  i.i  Opf rotor's  License  as  Proof 
of  Age:  Misrepresentation  of  Age  to 
Procure  Liquor 

Each  person  who  attains  the  age  of 
twenty-one  years  and  has  a  motor 
vehicle  or  motorcych'  operator's  license, 
containing  a  full-facp  photograph  nf 
such  person,  may  use  and  each 


permittee  may  accept  such  license  as 
legal  proof  of  the  age  of  the  licensee  for 
the  purposes  of  this  Code.  Any  person 
who  misrepresents  his  age  or  uses  or 
exhibits,  for  the  purpose  of  procuring 
alcoholic  liquor,  an  operator's  license 
belonging  to  any  other  person,  shall  be 
fined  not  less  than  two  hundred  nor 
more  than  Five  Hundred  Dollars 
(S500.00). 

Sectioii  34.  Procuring  Liquor  by  Person 
Forbidiien  to  Purchase  or  by  False 
Statement,  Public  Possession  of  Liquor 
by  Minors  Prohibited:  Exceptions 

Any  |)erson  to  whom  the  sale  of 
alcoholic  liquor  is  by  law  forbidden 
who  purchases  or  attempts  to  purchase 
such  liquor  or  who  makes  any  false 
statement  for  the  purpose  of  procuring 
such  liquor  shall  be  fined  not  less  than 
two  hundred  nor  more  than  Five 
Hundred  Dollars  (5500.00). 

Any  minor  who  possesses  any 
alcoholic  liquor  in  any  public  place  or 
place  open  to  the  tribal  community, 
including  any  club  which  is  open  to  the 
public,  shall  be  fined  not  less  than  two 
hundred  nor  more  than  Five  Hundred 
Dollars  (S500.00).  The  provisions  of  this 
subsection  shall  not  apply  to: 

(1)  A  person  over  age  eighteen  who  is 
an  employee  pursuant  to  section  29  and 
who  possesses  alcoholic  liquor  in  the 
course  of  his  employment  or  business: 

(2)  a  minor  who  possesses  alcoholic 
liquor  on  the  order  of  a  practicing 
physician:  or 

(3)  a  minor  who  possesses  alcoholic 
liquor  while  accompanied  bv  a  parent, 
guardian  or  spouse,  who  has  attained 
the  age  of  twenty-one. 

Section  35.  Loitering  on  Permit  Premises 

Any  permittee  who,  by  himself,  his 
servant  or  agent,  permits  any  minor  or 
any  person  to  whom  the  sale  or  gift  of 
alcoholic  liquor  has  been  forbidden 
according  to  law  to  loiter  on  his 
premises  where  such  liquor  is  kept  for 
sale,  or  allows  any  minor  other  than  a 
person  over  age  eighteen  who  is  an 
employee  pursuant  to  section  29  or  a 
minor  accompanied  by  his  parent  or 
guardian,  to  be  in  any  room  where 
alcoholic  liquor  is  served  at  anv  bar. 
shall  be  subject  to  the  penalties  of 
section  41. 

Section  36.  Hours  and  Days  of  Closing 

The  sale  or  the  dispensing  or 
consumption  or  the  presence  in  glasses 
or  other  receptacles  suitable  to  permit 
the  consumption  of  alcoholic  liquor  by 
an  individual  in  places  operating  a 
permit  issued  by  the  Commission  shall 
be  unlawful  on: 


(1)  Monday.  Tuesday.  Wednesday, 
Thursday  and  Friday  betwppn  the  hours 
of  1  a.m.  and  9  a.m.: 

(2)  Saturday  between  the  hours  of  2 
a.m.  and  9  a.m.: 

(3)  Sundav  between  the  hours  of  2 
a.m.  and  11  a.m.; 

(4)  Christmas,  except  for  alcoholic 
liquor  that  is  sened  with  hot  meals 
during  the  hours  otherwise  permitted  by 
this  section  for  the  day  on  which 
Christmas  falls:  and 

(5)  lanuary  1st  between  the  hours  of 
3  a.m.  and  9  a.m..  except  that  on  any 
Sunday  that  is  lanuan,'  1st  the 
prohibitions  of  this  section  shall  be 
between  the  hours  of  3  a.m.  and  1 1  a.m. 

The  Tribal  Council  may,  bv  vote  of  a 
tribal  meeting  or  bv  ordinance,  reduce 
the  number  of  hours  during  which  sales 
shall  be  permissible,  such  action  shall 
become  effective  on  the  first  dav  of  the 
month  suc:c:eeding  such  action: 

Nothing  in  this  section  shall  be 
construed  to  require  any  permittee  to 
continue  the  sale  or  dispensing  of 
alcoholic  liquor  until  the  closing  hour 
established  under  this  section. 

Section  37.  Bottle  Size:  Prohibition 
Asdinxt  Sale  of  Certain  Size 

No  alcoholic  liquor,  except  wine. 
shall  be  sold  or  offered  for  sale  on  the 
Reservation  in  one  hundred-milliliter 
containers  or  bottles. 

Section  38.  Containers  to  be  Sealed 

Alcoholic  liquors,  except  beer,  cider, 
w  ine  and  cordials  shall  be  purcha.sed  by 
the  holders  thereof  in  sealed  bottles  or 
containers  and  poured  for  sale  and 
consumption  from  the  original  bottles  or 
containers.  No  such  bottle  or  container 
shall  be  refilled  in  whole  or  in  part. 

Section  J9.  Gitis.  Loans  and  Discounts 
Prohibited  Between  Permittees  Tie-In 

Sales 

No  permittee  or  group  of  permittees 
licensed  under  the  provisions  of  this 
Ordinance  in  transaction  with  another 
permittee  or  group  of  permittees  shall 
directly  or  indirectly  offer,  furnish  or 
receive  any  free  goods,  gratuities,  gifts, 
prizes,  coupons,  premiums, 
combination  items,  quantity  prices,  cash 
returns,  loans,  discounts,  guarantees, 
inducements  or  special  prices,  or  other 
inducements  with  the  sale  of  alcoholic 
beverages  or  liquors.  No  permittee  shall 
require  any  purchaser  to  accept 
additional  alcoholic  liquors  in  order  to 
make  a  purchase  of  any  other  alcoholic 
liquor. 

Section  40.  Liquor  Seller  Liable  for 
Damage  by  Intoxicated  Person 

if  any  person,  by  himself  or  his  agent, 
sells  any  alcoholic  liquor  to  an 
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intoxicated  person  on  the  Reser\ation. 
and  such  purchaser,  in  consequence  of 
such  intoxication,  thereafter  injures  the 
person  or  property  of  another  whether 
w ithin  or  without  the  Reservation,  such 
seller  shall  pay  just  damages  to  the 
person  injured,  up  to  the  amount  of 
Twenty  Five  Thousand  Dollars 
(S25.000  00).  or  to  persons  injured  in 
consequence  of  such  intoxication  up  to 
an  aggregate  amount  of  Fiftv  Thousand 
Dollars  (S50.000  00).  to  be  recovered  in 
an  action  under  this  section,  provided 
the  aggrieved  person  or  persons  shall 
give  written  notice  to  such  seller  within 
60  days  of  the  occurrence  of  such  injury 
to  person  or  property  of  his  or  their 
intention  to  bring  an  action  under  this 
section.  In  computing  such  60-day 
period,  the  time  between  thp  death  or 
incapacity  of  anv  aggriev  ed  person  and 
the  appointment  of  an  executor, 
administrator,  conservator  or  guardian 
of  his  estate  shall  be  excluded,  except 
that  the  time  so  excluded  shall  not 
exceed  120  days  Such  notice  shall 
specif\-  the  time,  the  date  and  the  person 
to  whom  such  sale  was  made,  the  name 
and  address  of  the  yerson  iniured  or 
whose  propertv  was  damaged,  and  the 
time,  date  and  place  where  the  injury  to 
person  or  property  occurred  No  action 
under  th*^  provisions  of  this  section 
shall  be  brought  but  within  one  year 
from  the  date  of  the  act  or  omission 
complained  of. 

The  Tribe  hereby  expressly  waives  its 
sovereign  immunity  from  suits  in  the 
Tribal  Court  for  actions  brought 
pursuant  to  this  section  founded  upon 
an  action  of  the  Tribe,  a  tribal  enterprise 
or  institution,  or  their  agents,  senants. 
or  employees  acting  withm  the  scope  of 
their  authority,  and  nothing  herein  shall 
be  construed  to  waive  the  sovereign 
immunitv  of  the  Tribe  to  the  extent  that 
sovereign  imiTiunit\  would  be 
applicable  to  such  individual  and  such 
sovereign  immunity  is  waived  only  for 
purposes  of  an  action  against  the  Tribe 
as  specificalh'  authorizf^d  pursuant  to 
this  section.  Any  action  brought 
pursuant  to  this  section  shall  name  the 
backer  as  the  party  defendant,  and  there 
shall  be  no  separate  cause  of  action 
existing  against  an  agent  servant  or 
employee  of  the  Tribe,  a  tribal 
enterprise,  or  institution,  when  acting 
within  the  scope  of  their  authnnt) 

The  Tribal  Ciourt  is  hereby  authorized 
and  shall  havejurisdiction  over  all 
actions  brought  pursuant  to  this  section. 

Section  4 1    Penalties 

Any  person  found  by  the  Commission 
to  have  violated  any  provision  of  this 
Code  for  which  a  specified  penalty  is 
not  imposed,  shall,  for  each  offense,  be 
fined  not  more  than  One  Thousand 


Dollars  (Si  .000  00]  and  may  be  referred 
to  the  State  Department  of  Consumer 
Protection.  Liquor  Division. 

Section  42.  Recognition  of  State  Permits 
and  Licenses 

The  Commissioner  may  recognize  a 
valid  Connecticut  State  Liquor  Permit  as 
a  Tribal  Liquor  Permit  upon  re\iew  of 
the  permit  and  tht'  application 
submitted  to  the  State  Department  of 
Consumer  Protection.  Liquor  Division, 
provided  that  the  type  of  permit  sought 
is  one  provided  for  in  this  Code. 

iFR  Dor  01-28012  Filed  11-7-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-934-5700;  COC59690.  COC59692] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leases 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  leases. 
COC59690  &  COC59692,  for  lands  in 
Moffat  county.  Colorado,  were  timely 
filed  and  were  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  Si  0  00  per  acre,  on  fraction 
thereof,  per  year  and  16-  i  percent 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  Si  58  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  Bureau  of  Land  Management 
is  proposing  to  reinstate  leases 
COC59690  &  COC59b92  effective 
September  1,  2000.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Beverly  A.  Derringer. 

Supenison,.  Land  Law  Examiner.  Oil  and 

Gas  Lease  Management. 

IFR  Doc.  01-28097  Filed  11-7-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-01 0-1 430-01;  H-60593] 

Termination  of  Segregative  Effect. 
Exchange  N-60S93:  Nevada 

agency:  Bureau  of  Land  Management, 

interior. 

ACTION:  Notice. 


SUMMARY:  This  action  terminates  the 

segregative  effect  of  Exchange  Proposal 
.\-60593  initiated  by  Barrick  Goldstrike 
Mines,  Inc.  and  Ellison  Ranching 
Company.  The  land  will  be  opened  to 
the  operation  of  the  public  land  laws, 
including  location  and  entry  under  the 
minine  law^ 

EFFECTIVE  DATE:  December  10.  2001. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Helen  Hdnk;n>-.  Elko  Field  Office.  3900 
E.  hiahfi  ,st    Elko,  Nevada  89801,  775- 
753-0200. 

SUPW.EMENTARY  INFORMATION:  On  .\pril 
11    lMy~.  tOf  .rino  ii<'^i  ,'■l!l^■(i  below  was 
segregated  as  to  a  proposed  exchange 
with  Barrick  Goldstrike  Mines.  Inc.  and 
Ellison  Ranching  Company.  The 
exchange  is  no  longer  being  pursued. 

The  segregative  effect  is  hereby 
terminated  for  the  following  described 
land: 

Mount  Diablo  Meridian.  Nevada 

T.  40N..R.47E.. 

Sec.  1:  lots  25.  27.  28. 
T.  40N..R.  48E.. 

Sec.  6:  lots  27,  28. 
T.  41  N.,  R.  48  E.  (resurveved  township). 
Sec.  1:  lot  1.  SEV4NEV4.'EV2SW'  4. 

SE'4: 
Sec.  2:  S'-NW'  4.  W'^iSW'A; 
Sec.  3:  lots  9-15  inclusive; 
Sec.  4;  lots  9-12  inclusive,  SVz; 
Sec.  5:  lots  7.  8,  S'  ^NVV  4.  S'':^: 
Sec.  6:  lots  13-18  inclusive,  lots  21- 

23  inclusive: 
Sec.  7:  E''2,  E'-zW-'z; 
Sec.  8:  lots  1-16  inclusive:  (All) 
Sec.  9:  lots  1-15  inclusive: 
Sec.  10:  lots  1-8  inclusive:  (All) 
Sec.  11:  lots  1,  2: 

Sec.  12:  lots  1-10  inclusive,  NE'  4: 
Sec.  13:  lots  1-28  inclusive;  (All) 
Sec.  14:  SE' 4NE'  4,  WV2SW>4. 

E'-'SE"4: 
Sec.  15:  lots  1-8  inclusive:  (All) 
Sec.  16:  lots  1-7  inclusive,  NE'  4: 
Sec.  17:  lots  1-8  inclusive,  S'-  (All) 
Sec.  18:  E'/^,  EV^WV^; 
Sec.  19:  EV^.  EV2WV2; 
Sec,  20:  All; 
Sec.  21:  EV2NEV4.  NEV4NW'''4. 

\V'2SWV4.SE'4SW'/4; 
Sec.  22:  lots  1,  2,  S' .:NE'/4.  NWV4. 

N''2SW'/4.  SE'  4SWV4.  SE"4: 
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Sec.  23:  lots  1.  2,  SW  ^NH'^, 

S'^NVV'...SVV'4.  W'.;SEV4; 
Sec.  24:  lots  1-8  inclusive; 
Sec.  25:  lots  1-10  inclusive, 

W'-SVV'4.SE'4SVV'/4; 
Sec.  26:  MW'/^NE'A,  NV^NWA. 

SE'4SE'4; 
Sec.  27:  NE'^NE'A.  SV:;NW'/4.  SWV4. 

W''2SE"4: 
Sec.  28:  E'  -■NEV4.  W''.-.  SVVVaSE'A; 
Sec.  29:  All: 

Sec.  30:  E' _•.  NE'^NW'A; 
Sec.  31:  N'jNE' /4,  SE'  4NEV4; 
Sec.  32:  N'^N"-.  SE'/4NE''4. 

SW  4N\V'/4.  N''';;SW''4.  SE'/4SW' 4. 

SVV'4SE'4: 
Sec.  33:  lots  1-3  inclusive.  W  .-NE'  4. 

N\V'/4.  SE''4; 
Sec.  34:  NE'A,  NV;;NVV''4.  WV;.SW'/4. 

N\V'4SEV4: 
Sec.  35:  Nv.-: 
Sec.  36:  N'  .NW'A. 
T.  41  N..R.  49E.. 

Sec.  4:  lots  2.  4,  SW  4NE'  4.  W''-SE"4; 
Sec.  5:  lots  1-4  inclusive.  S'  jNV^. 

SV2:(A11) 
Sec.  6:  lots  1-7  inclusive.  S'  l-NE'^. 

SE'  4N\V'4.  E'  iSW  4.  NW'/4SEV4. 

S'/,SEV4: 
Sec.  7:  Lots  2-4  inclusive.  EV2, 

E'/,NW4.NE'4SW4: 
Sec.  9:  W  .NE'  4; 
Sec.  16:  SW  4SEV4: 
Sec.  17:  W'jVJ'/y, 
Sec.  18:  lots  1-4  inclusive.  EV^EVa, 

SW  4NE'  4.  E'  .;W-.  SW'4SEV4: 
Sec.  19:  lot  1.  N'  jNE'  4.  SE'aNE'a, 


NE'/4NW 


E"A;SW4,SE"4: 


Sec.  20:  NW  4NW  4.  W/iiSW/^. 

SE'/4SW/4: 
Sec.  21:  NW/.NE'A.  NW'''4SWV4. 

SW4SE''4; 
Sec.  28:  WaNWU.  SE'  4SW/4: 
Sec.  29:  N'-NE'  4.  NW 4.  N'/^SW'A. 

NW4SE'-4; 
Sec.  30:  lots  1-3  inclusive.  NE'a. 

E'-NW  4,  NE'/4SW/4.  N'  aSEV4. 

SW/4SE'4; 
Sec.  31:NE"4NE'/4; 
Sec.  32:  NE' 4,  N'':iNW'/4; 
Sec.  33:  W  .NE'm,  NW'/4.  N'/^SW'A. 


NW4SE' 


4. 


T  42.N..R.  49E., 

Sec.  21:  E'  .SWA,  SE'A; 

Sec.  22:  SWaNWA: 

Sec.  24:  S'^:; 

Sec.  25:  All; 

Sec.  26:  E'  -■,  E'  ^SW/4; 

Sec.  27:  N' -SE'A.  SW'aSE'A; 

Sec.  28:  N'-.  SW  4.  W-SE'A; 

Sec.  29:  SE'-4NE'4.  E'  jSW'A,  SE'A; 

Sec.  31:  lots  4.  SE'  4NE'  4,  E'^jSWA. 
SE'/4: 

Sec.  32:  All; 

Sec.  33:  NW  4NE' 4.  NWa. 
N''jSW4,SW4SW4; 
T.  40N..R.  50E.. 

Sec.  3:  lots  25-29  inclusive; 

Sec.  4:  lots  21.  22; 


Sec.  5:  lots  21-28  inclusive; 
T.  41  N..R.  50  E., 

Sec.  1:  NW'/4SW'/4,  SV2SV2. 

NE'.4SE'/4; 
Sec,  2:  SW/4.  W'/^SE'A,  SE'ASE'A: 
Sec.  10:  SE'/4SE'/4; 
Sec,  11:  N './-',  SE'ASWA.  E'/iiSE'A; 
Sec  12:  All; 
Seel  13:  N'/j,  NE'aSWA,  S'/2SV2, 

IsiE'mSE'a; 
Sec  14:  N'/.-.  SW'A.  N'/^SE'A, 

slV'./4SE'/4; 
Secj  15:S'/2NE'/4,SE'/4; 
Secj  22:  NE'ANE'A.  SE'ASE'  4: 
Seel  23:  E'/^NE'A,  NW/4,  NW.'4SW/4. 

SE''4SW/4,  SE'A; 
Sec.  24:  All; 
Sec*  25:  NE'/4,  N'/^NW'A,  SE'aNWa, 

.SE'4SW4.SW/4SE'/4; 
Sec*  26:  All; 
Sec  27:  NW'aNE'a.  SE'ANE'A. 

Ei-SE'A; 
Sec,  34:  S'Z-SE'A; 
Sec,  35:  N'/.'.  SW 4; 
Sec^  36:  W'/^NE'  4.  NW'/4.  E'^aSE'A.  - 
T.  42K..R.  50E., 

Sec,  19:  lot  4.  E'/2,  SE'ANW'A. 

E  ASW'/4: 
Secj  29:  SWaNWA.  W'/2SW'/4, 

Sfc''4SW4; 
Sec]  30:  lots  1-4  inclusive.  EV2. 

E«-.W'-{A11) 
Sec.  31:  lot  1,  N'/^NE'A.  NE'''4NWV4; 
Sec.  32:  N'/^NWA; 
T.  40KJ.,R.  51  E., 

Sec]  1:  lots  2-A  inclusive.  S'/aNW'A, 

N\V"4SW/4; 
Sec,  2:  lots  1.  2.  4,  S'/iNE'A. 

SE''4NW/4.  S'/2; 
Sec.  3:  lots  1-4  inclusive.  S'/2NV2, 

SW  4.  NW  4SE'/4.  SE'/4SE'/4: 
Sec.  4:  lots  1-4  inclusive.  SE' /4NE'/4, 

SVl'NW  4.  W  L-SW'/4.  SE'm; 
Sec.  5:  lots  1-4  inclusive.  S'/2NE'/4, 

SE'  4NW  4.  E'l-SW/4.  SE'/4; 
Sec.  6:  lots  2-4  inclusive,  lot  7, 

SE'4N\VV4.  EVaSW'A: 
Sec.  7:  lots  1-3  inclusive,  E'/^NW'A; 
Sec.  8:  E'^E' :;.  NW  4NE'/4. 

NIV'aSE'm; 
Sec,  9:  VV'aE'  j.  W/2NW'/4, 

NE'/4SW'/4,  S'/2SW'4.  SE'ASE'A; 
Sec.  10:  NE'/4NE'/4,  S'-^NE'/i, 

SE' 4SW/4,  NVvSE'A.  SWaSE'A; 
Sec^  11:  NV2NE'/4,  SW'.ANE'A,  NW'A. 

Sec^  12:  W'/2NW'/4; 

Seci  14:  N'/2NE'/4.  SW'/4NEV4,  NW'A, 

N>aSW/4.  SW'/4SW'/4; 
Sec,  15:  N'/-.  S\V"4SW/4.  SE'A; 
Secj  16:  NV2SW/4,  W/2SEV4; 
SecJ17:NE'/4NE'/4; 
SecJ  20:  NE'ANE'A.  E'^SWA; 
Sec;  21:  N'/2NE'/4.  SE'ANE'A,  NW'A, 

W  jSW/4.  SE'/4: 
Sec.  22:  All; 
T.  41  N..R.  51  E., 
Sec,4:SE'/4SW'/4; 
Sec.  5:  S'/2; 


Sec.  6:  lots  5-7  inclusive.  SE'ANW'A, 

NE'4SW4.SE'4; 
Sec.  7:  lots  1-4  inclusive,  EV2, 

E'_AV'.;(Ail) 
Sec.  8:  All: 
Sec.  9:  NE' 4.  E'/2W'/2,  N'/2SE'/4, 

SW4SE'4; 
Sec.  10:NW4NWV4: 
Sec.  14:  E'  .SW  4.  SWaSE'A; 
Sec.  15:SVV'4SW'4; 
Sec.  16:  NW  4NE'  4.  NE'  4NW/4, 

S'2N'.:,S'/2; 
Sec.  17:  N'/2NE"4.  SW'/4NE'/4.  NW'a. 

N'/2SW/4,  SE'.'4SW/4.  NE'aSE'A, 

S'/l:SE"4: 
Sec.  18:  lots  1.2.4,  N'/2NE'/4, 

E' jNW4.SE'4SW'4.SE'4; 
Sec.  19:  lots  1.  2.  4.  NW/4NEV4. 

SE'/4NE"4.  E'-N\V''4.  E'/2SE'  4; 
Sec.  20:  N'  2.  NE'/4SW/4,  S'/2SW'/4, 

SE'm; 
Sec.  21:N'2NE'4,  SE'/4NE''4, 

N'  rNW  4.  SW  4N\V'  4.  SW/4, 

E' jSE'4: 
Sec.  22:  S'  2NE'  4.  W'^NWA, 

E>2SW.4.SE"4; 
Sec.  23:  W2.  SE'4; 
Sec.  24:  S'  .-NW  4.  SW  4.  S'/^SE'A; 
Sec.  25:  N'-NE'  4,i^W'4,  NE'  4SW/4, 

S''jS'2.NE'4SE'4: 
Sec.  26:  N'  .,  NE'  4SVV'  4.  NW  4SE''4, 

SE'4SE'4; 
Sec.  27:  E'  -.  E'  jNW4.  N'^SWa. 

SW4SW4; 
Sec.  28:  W  2NE''4,  SE'ANE'A,  V/V2, 

SW4SE'4: 
Sec.  29:  E'  .;.  NW/4,  N'/2SW.4. 

SE'4SW4: 
Sec.  30:  lot  4.  NE'  4.  NE"4SE'A; 
Sec.  31:  lots  1^  inclusive,  SE'/4SE'/4: 
Sec.  32:  E' ..  E'  ■NW  4.  SW  4; 
Sec.  33:E'2NE'4.SW4NE'4. 

W/2NW4.  SE'  4NW  4,  SW/4, 

W-SE'4; 
Sec.  34:  NE'  4.  NW/4NW'/4.  SV2: 
Sec.  35:  N'  2NE'  4.  SWaNE'A,  NWV4. 

N'  :;SW.  E'.SE'4; 
Sec.  36:  SW  4NE'  4.  NW  4NWV4, 

SE'4NW4.  NW4SW4. 

SE'  4SW  4.  N'  ;:SE'  4.  SW  4SE'4. 

T  41  N..R.  52  E.. 

Sec.  3:  lots  1-3  inclusive.  S'/2NE'/4, 
SE'  4NW  4.  N'  ..SW/4.  SW/4SWV4, 
SE'  4: 

Sec.  4:  lots  1-4  inclusive,  S'^NE'A, 
NE'  4SW  4.  S'  lSW  4.  SE'm; 

Sec.  5:  lot  1; 

Sec.  8:SE'4NE'4.E'/2SE'/4; 

Sec.  9:  N'  jNE'^.  W'/2; 

Sec.  16:NW'4.N'/2SWV4: 

Sec.  17:  NE''4,  N'^SE'A,  SWaSE'A. 
T.  42  N..  R.  52  E  . 

Sec.  27:  SW  4SW4.  SW4SE'/4: 

Sec.  34;  E'/j.  E' 2SW' 4; 

The  area  described  contains  53,985.51 
acres  in  Elko  County. 

1.  At  9  a.m.  on  December  10,  2001. 
the  land  described  above  will  be  opened 
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Sec  the  operation  of  the  public  land 
laws,  subject  Sec  valid  existing  rights, 
the  provision  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  .Ml 
valid  applications  received  at  or  prior 
Sec  9:00  a.m   December  10.  2001.  shall 
be  considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

2.  At  9  a.m   on  December  10.  2001. 
the  land  described  above  will  be  opened 
Sec  location  and  entr%'  under  the  United 
States  mining  laws,  subject  Sec  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  Sec  the 
date  and  time  of  resSecration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C   38 
(1994).  shall  vest  no  rights  against  the 
United  States  .\cts  required  Ser 
establish  a  location  and  Sec  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law  The  Bureau  of  Land  Management 
will  not  inter\ene  in  disputes  between 
rival  locaSecrs  over  possessop*'  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated    November  2.  2001. 
Helen  Hankins. 
Elko  Field  Office  .Manager 
'FR  Dot    m -28052  Filed  11-8-01:  8:45  am] 
BtLUNG  C00€  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement/ 
General  Management  Plan  Channel 
Islands  National  Park,  CA;  Notice  of 
Intent 

SUMMARY:  In  accordance  with  section 
102(c)  of  the  National  Environmental 
Policy  Act  of  1969.  the  National  Park 
Service  is  preparing  a  general 
management  plan  (GMP)  and  an 
environmental  impact  statement  (EIS) 
for  Channel  Islands  National  Park  The 
GMP  will  establish  the  overall  direction 
for  the  park,  setting  broad  management 
goals  for  managing  the  area  over  the 
next  15  to  20  years.  The  GMP  will 
prescribe  desired  resource  conditions 
and  visitor  experiences  that  are  to  be 
achieved  and  maintained  throughout 
the  park.  Based  on  the  desired 
conditions,  the  GMP  will  outline  the 
kinds  of  resource  management 
activities,  visitor  activities,  and 


de\elopmen1s  that  would  be  appropriate 
in  the  park,  .\mong  the  topics  that  will 
be  addressed  are  ecosystem 
management,  preservation  of  natural 
and  cultural  resources,  landscape 
restoration,  island  access,  road  and  trail 
systems,  facility  and  staff  needs, 
research  needs  and  opportunities,  and 
education  and  interpretive  efforts  In 
cooperation  with  local,  state,  tribal,  and 
other  federal  agencies,  attention  will 
also  be  given  to  cooperative 
management  of  resources  outside  the 
boundaries  that  affect  the  integrity  of 
Channel  Islands  National  Park. 

Some  of  the  issues  the  GMP /EIS  may 
address  are:  levels  and  appropriateness 
of  access  to  and  within  the  park 
(including  the  extent  and  character  of 
the  existing  road  systems). 
infrastructure  needs  (including 
administration  and  support  functions), 
conflicts  between  cultural  and  natural 
resource  management,  management  of 
marine  resources  across  jurisdictional 
boundaries,  developments  on 
floodplains.  and  uses  of  historic 
structures 

A  range  of  reasonable  alternatives  for 
managing  the  park,  including  a  no- 
action  and  preferred  alternative,  will  be 
de\'elnped  through  the  planning  process 
and  included  in  the  EIS.  The  EIS  will 
evaluate  the  potential  environmental 
impacts  of  the  alternati\es  ,\n 
environmentalh  preferred  alternative 
will  be  identified,  and  any  potential 
impairments  to  park  values  will  also  be 
disclosed. 

Comments   .\s  the  first  phase  of  the 
consenatinn  planning  and  ELS  process. 
the  National  Park  Serv^ice  is  beginning 
to  scope  the  issues  to  be  addressed  in 
the  GMP/EIS.  All  interested  persons, 
organizations,  and  agencies  are 
encouraged  to  submit  comments  and 
suggestions  regarding  the  issues  or 
concerns  the  GMP  EIS  should  address, 
including  the  suitable  range  of 
alternatives  and  appropriate  nutigatine 
measures,  and  the  nature  and  extent  of 
potential  environmental  impacts. 
Written  comments  may  be  mailed  to  the 
address  below,  and  comments  may  also 
be  submitted  Ma  email  to 
channel _islancl<:j:nip<0. nps.gov  Please 
submit  Internet  comments  as  a  text  file 
and  a\oid  the  use  of  special  characters 
and  any  form  of  encr>'ption.  Be  sure  to 
include  name  and  return  postal  mailing 
address  in  anv  Internet  message  All 
comments  must  be  postmarked  or 
transmitted  not  later  than  December  31. 
2001. 

In  addition,  three  public  scoping 
sessions  will  be  held  at  Ventura,  Santa 
Barbara,  and  Los  Angeles  during  the 
week  of  November  12.  2001.  affording 
an  additional  earh  comment 


opportunity   Locations,  dates   and  times 
of  these  meetings  will  be  provided  in 
local  and  regional  newspapers,  a 
scoping  newsletter  to  be  mailf'd  in  late 
October  2001 ,  and  via  the  Internet  at 
www-  nps  gov/cbis  A  third  opportunity 
to  comment  will  be  provided  in 
response  to  the  scoping  newsletter.  The 
newsletter  will  describe  the  planning 
process  and  schedule,  note  the  park's 
purposes  and  significance,  and  outline 
issues  identified  to  date 

All  comments  received  will  become 
part  of  the  public  record  and  copies  of 
comments,  including  an\'  names  and 
home  addresses  of  respondents,  may  be 
released  for  public  inspection. 
Individual  respondents  may  request  that 
their  home  addresses  be  withheld  from 
the  public  record,  which  will  be 
honored  to  the  extent  allowable  by  law 
Requests  to  withhold  names  and/or 
addresses  must  be  stated  prominently  at 
the  beginning  of  the  comments. 
Anonymous  comments  will  not  be 
considered.  Submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  d\  ailable  for  public  inspection  in 
their  entirety. 

ADDRESSES:  Written  comments,  general 
park  information  requests,  or  requests  to 
be  added  to  the  project  mailing  list 
should  be  directed  to:  Superintendent. 
Channel  Islands  National  Park,  1901 
Spinnakor  Drive.  Ventura.  CA  93001- 
4.'^54.  telephone  (805)  658-5777. 
DECIStON  PROCESS:  The  subsequent 
dvailabihtv  of  the  draft  GMP  EIS  will  be 
announced  h\  Federal  Register  notice 
and  in  local  and  regional  news  media 
A  draft  GMP  EIS  i.s  antu  ipated  to  be 
completed  and  available  for  public 
revie\%'  during  the  summer  of  2003.  The 
final  GMP  EIS  is  expected  to  be 
completed  approximately  one  year  later. 
A  record  of  densinn  will  be  published 
in  the  Federal  Register  no  sooner  than 
thirt\  days  after  distribution  of  the  final 
GMP  EIS  The  responsibility  for 
approving  the  GMF  EIS  has  been 
delegated  to  the  National  Park  Service, 
and  the  responsible  official  is  lohn  j. 
Reynolds.  Regional  Director.  Pacific 
West  Region.  The  official  responsible 
subsequently  for  implementation  will  be 
the  Superintendent   Channel  Islands 
National  Park 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Channel  Inlands 
National  Park.  1901  Spinnaker  Drive. 
Ventura.  CA  93001-4354:  telephone 
(805)  658-5730  General  information 
about  Channel  Islands  National  Park  is 
available  on  the  Internet  at  http:// 
\^^^^^■  nps.gov/chis. 
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Dated:  Soplember  13.  2001. 
P,itri(  1,1  I,.  Neubacher. 

At  tiiiii  lh'i>iniuil  Direi  tor.  Pacific  West. 

|F"K  I)o(    Ol-j-i;');-,  Kili-d  11-7-01;  8;45  ami 

Billing  code  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Docket  No.  USITC  SE-01-040) 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  November  13,  2001  at  2 

P  1:1 

PLACE:  Room  101.  500  E  Street.  SW., 

VVasliington.  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

;    .\,L;t>niid  lur  luturs'  nn.'i-ting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-422-425  and  731- 
TA-964-983  (Preliminary)  (Certain 
Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Australia, 
Belgium.  Brazil.  China.  France. 
Germany.  India.  lapan,  Korea,  the 
Netherlands.  New  Zealand.  Russia, 
,St)uth  Africa.  Spain,  .Sweden,  Taiwan. 
Thailand.  Turkey,  and  Venezuela) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  to  the  .Secretary  of 
Commerce  on  November  13.  2001: 
Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted 
to  the  Secretary  of  Commerce  on 
Novembfir  20.  2001.) 

5.  Inv.  Nos.  701-TA-42H  and  731-TA- 
984-985  (Preliminary)  (Sulfanilic 
Acid  from  Hungary  and  Portugal) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  November  13,  2001: 
Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted 
to  the  Secretary  of  Commerce  on 
November  20,  2001.) 

fi.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 
ma\  be  carried  over  to  the  agenda  of  the 
following  meeting. 

B\  <iril«T(il  llif  Crininiissidii. 

I- '   \MviMiil)fr  ?,.  Z\.W\. 

Diiiin.i  K   K(H>hnke. 

Sfi  rfttin . 

U'K  !)<)(    ()!-JHW!()  i-il.'.l  ll-(i-<)1;  1:_'2  pml 

BILLING  CODE  7020-02-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for 
Review;  Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


By  the  National  Credit  Union 
Administration  Board  on  November  1,  2001. 
Becky  Baker, 
Sccmtary  ofthf^  Board. 
IFR  Doc.  01-28059  Filed  11-7-01:  8:4.5  am] 

BILLING  CODE  7535-01 -U 


summary:  The  NCUA  is  submitting  the 
ioiio\^ing  new  information  collection  to 
the  Office  of  Management  and  Budget 
(OMH)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13,  44  U.S.C.  Chapter  35). 
This  ihformation  collection  is  published 
to  obtain  comments  from  the  public. 

DATES:  Comments  will  be  accepted  until 
December  10,  2001. 

ADDRESSES:  Interested  parties  are 
invitcxf  to  submit  written  comments  to 
NCU4  Clearance  Officer  or  0MB 
Revieiver  listed  below: 

Clearmnce  Officer:  Mr.  Robert  J. 

McDonald.  (703)  518-6416.  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria.  Virginia 
223fl 4-3428,  Fax  No.  703-518-6433. 
E-n^ail:  bobm'&ncua.gov. 
OMB  Reviewer:  Alexander  T.  Hunt, 
(20;  )  395-7860,  Office  of 
Management  and  Budget,  Room 
102  26,  New  Executive  Office 
Bui  ding.  W.vshington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
callini;  the:  NCUA  Clearance  Officer, 
Robeti  I  McDonald.  (703)  518-6416.  It 
is  als(|  available  on  the  following 
website:  www  \'Cl  '.■\iinv. 

SUPPLEMENTARY  INFORMATION:  Propcsal 

for  th(>  following  collection  of 
infornation: 

OA,  B  S'umhpr:  3133-0064. 

For  71  .\umhpr:  CLF— 7000.  7001 , 
7002. 7003. &  7004. 

Tvfp  of  Rpvimv:  Extension  of  a 
currei  itly  approved  collection. 

Till":  Forms  and  Instructions  for 
Centril  Liquidity  Facility  (CLF)  Loans. 

Desription:  Forms  used  by  each 
borro'  ver  from  the  CILF. 

Res  jondents:  Credit  Unions  that 
borro'  v  from  the  CLF. 

Estimated  \'o.  of  Respondents/ 
Recotikeepers:  25. 

Esti  mated  Burden  Hours  Per 
Respcnse:  1  hour. 

Fre  juenry  of  Response:  Other.  As  the 
need  or  borrowing  arises. 

Estimated  Total  Annual  Burden 
Hour. :  25  hours. 

Est,  mated  Total  Annual  Cost:  N/A. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  is  submitting  the 
followine:  new  information  collection  to 
the  Offi(  e  ni  M.iiiagement  and  Budget 
(OMB)  for  re\  leu  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  ( omments  from  the  public. 

DATES:  Comments  will  be  accepted  until 

Uei  i-mher  10.  2001. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  (UIB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Robert  J. 

McDonald.  (703)  518-6416.  National 
Credit  L'nion  Administration,  1775 
Duke  Street.  Alexandria.  Virginia 
22314-3428.  Fax  No.  703-518-6433. 
E-mail:  bohnmncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202) 395-7860.  Office  of 
Management  and  Budget.  Room 
10226.  New  Executive  Office 
Building.  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  tlie  Hiinrnidtion  collection 

requests,  with  applicable  supporting 

documentation,  may  be  obtained  by 

calling  the:  NCUA  Clearance  Officer. 

Robert  J.  McDonald,  (703)  518-6416.  It 

is  also  available  on  the  following  web 

site:  mvu- .VC7',4.coi. 

SUPPLEMENTARY  INFORMATION:  Proposal 

ior  the  tollowmg  collection  of 

information: 

OMB  Xumber:  3133-0063. 
Form  iXumber:  CLF-8702. 
Type  of  Review:  Revision  to  a 

curnmtly  approved  collection. 

T/fyp;  Central  Liquidity  Facility  (CLF) 

Regular  Member  Membership 

■Application. 

Description:  Thin  is  a  one-time  form 

used  to  request  membership  in  the  CLF. 
Respondents:  Credii  unions  seeking 

membership  in  the  CLF. 
Estimateil  .\o.  of  Respondents/ 

Recordkeepers:  25. 
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Estimated  Burden  Hours  Per 
Response:  .50  hours. 

Frequencv  0/ Response.- Other.  As 
credit  unions  request  membership  in  the 
CLF. 

Estimated  Total  Annual  Burden 
Hours:  12.5  hours. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  Novemk)er  1,  2001. 
Becky  Baker. 
St;cretar\  ofthp  Board. 
IFR  Doc.  01-28060  Filed  11-7-01;  8:45  am) 

BILLING  CODE  7S35-01-U 


NATIONAL  CREDfT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Sut>mission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  Natinnal  Credit  Union 
Administration  (NC.L  A). 
ACTION:  Request  for  comment. 


summary:  The  NCUA  is  resubmitting  the 

foiiowino  information  collection 
without  ( hange  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  44  U.S.C.  Chapter  35).  This 
information  collection  is  published  to 
obtain  comment.';  from  the  public. 
DATES:  Comments  will  be  accepted  until 
December  10.  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 
Clearancp  Officer  Mr  Robert  I 
McDonald.  (703)  518-6416.  National 
Credit  L'nion  Administration.  1775 
Duke  Street.  .-Mexandria.  Virginia 
22.n 4-3428.  Fax  No.  703-518-6433,  E- 
inail:  bobm'&ncua.gov. 
OMB  Reviewer  Alexander  T  ?-iiint, 
(202)  395-"860.  Office  of 
Management  and  Budget   Room 
10226.  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
doc  umentation.  mav  be  obtained  by 
calling  the  N'CL'A  Clearanc  e  Officer, 
Robert  ).  McDonald.  (703)  518-6416. 
SUPPLEMENTARY  INFORMATION:  Proposals 
for  the  following  f  oUectiun  of 
information: 

OMB  .Vu  ni  6er .  3 1 3  3-0 1 1 4 
Form  Sumber:  N/A. 
Tvpe  ol  Review  Extension  of  a 
currently  approved  collection 

Title:  Payment  on  Shares  by  Public 
Units  and  Nonmembers. 


Description:  5  CFR  701.32  limits 
nonmember  and  public  unit  deposits  in 
federally  insured  credit  unions  to  20 
percent  of  their  shares  or  Si  5  million, 
whichever  is  greater.  The  collection  of 
information  requirement  is  for  those 
credit  unions  seeking  an  exemption 
from  the  above  limit. 

Respondents:  Credit  Unions  seeking 
an  exemption  from  the  limits  on  share 
deposits  by  public  unit  and  nonmember 
accounts  set  by  5  CFR  701.32. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  20. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response  Other.  As 
exemption  is  requested. 

Estimated  Total  Annual  Burden 
Hours:  40. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  Novemtjer  1.  2001. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Dor  01-28061  Filed  11-7-01;  8:45  am) 

BILLING  CODE  7S35-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review:  Comment  Request 

AGENCY:  Ndtiondl  Credit  Union 
.Admiiii'-tration  (NCUA). 
ACTION:  Request  for  comment. 


summary:  The  NCUA  is  resubmitting  the 

following  information  collection 
without  change  to  the  Office  of 
Management  and  Budget  (OMB)  for 
re\iew  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  44  U.S.C.  Chapter  35).  This 
information  collection  is  published  to 
obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
December  10.  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCL^A  Clearance  Officer  or  OMB 
Re\iewer  listed  below: 
Clearance  Officer:  Mr  Robert  [. 
McDonald  (703)  518-6416.  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria.  X'lrginia 
22314-3428.  Fax  No   703-518-6433. 
E-mail:  bobm^ncua  gov 
OMB  Reviewer-  Alexander  T  Hunt  (202) 
395-7860.  (Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

(iiipies  (if  the-  information  <  oliec  ticm 


requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer. 

Robert  1   MrDnnald.  '"03)  518-6416. 

SUPPLEMENTARY  INFORMATION:  Proposals 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0116. 

Form  Number:  NCUA  9600.  NCUA 
4401,  NCUA  4221.  NCUA  4505,  & 
NCUA  4506 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:\2  U.S.C.  1771— Conversion 
from  Federal  to  State  Credit  Union  and 
from  State  to  Federal  Credit  Union. 

12  use.  1781— Insurance  of  Member 
Accounts — Eligibility. 

Description:  The  forms  constitute  the 
application  for  an  approval  of  credit 
union  conversions  from  federal  to  state 
charter  and  from  state  to  federal  charter. 
In  addition,  forms  in  the  package 
contain  the  application  and  approval  for 
federal  insurance  of  member  accounts  in 
credit  unions. 

Respondents:  Credit  unions  seeking  to 
convert  from  federal  to  state  c  barter  and 
from  state  to  federal  charter  and  non- 
federally  insured  state  chartered  credit 
unions  seeking  federal  share  insurance. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  50 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Other.  As 
credit  unions  seek  approval  to  convert 
charter  or  federal  share  insurance. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  L'nion 
.Administration  Board  on  November  1,  2001. 
Bee  k\  Baker. 
:^e<Tftar\  of  the  Board. 
IFR  Dof    01-28062  Filed  11-7-01;  8:45  am] 

BILLING  CODE   •'S3&-01HI 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
.Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  is  submitting  the 

following  new  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  ( (imments  from  the  public. 


56578 


Federal  Register  '  \'()1.  66.  N'o.  217 /Thursday.  November  8.  2001 /Notices 


DATES:  Comments  will  be  accepted  until 

December  10.  2001. 
ADDRESSES:  Intcrosti-d  parties  are 
invited  tu  submit  written  comments  to 
NCUA  Clearance  Officer  or  0MB 
Rt'vif'WiT  Hsted  below: 
Clfumncf  Officer:  Mr.  Robert  }. 
McDonald  (703)  518-6416.  Nalicmal 
Credit  I'nion  Administration,  1775 
Duitt'  Street.  Ale.xandria,  Virginia 
22314-3428. Fax  No.  703-518-6433. 
E-mail:  bobmancua.gov. 
OMB  RpMevvpr:  Alexander  T.  Hunt. 
(202)  ,595-7860.  Office  of 
Management  and  Budget,  Room 
10226,  New  Executive  Office 
Buildins.  Wd-hiimtdii.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
(.ailing  the:  Nf^l'A  Clearance  Officer, 
Robert  ).  McDonald.  (703)  518-6416.  It 
is  also  available  on  the  following 
wt'bviti'    \\^\\\  \('l  A  L,''n 

SUPPLEMENTARY  INFORMATION;  Proposal 
for  the  following  collection  of 
information: 

OMB  \umber:  3133-0061. 

Form  \umhpr:  CLF-8703, 

Type  ot  Review:  Revision  to  a 
currently  approved  collection. 

Title:  Central  Liquidifv  Facility  (CLP) 
Kt'payment  Agreement.  Regular 
Member. 

Description:  The  form  is  used  by  CLF 
regular  members  borrowing  from  the 
CLF. 

Respondents:  Credit  Unions  which 
are  CLF  regular  members  who  borrow 
from  the  CLF. 

E'^tiiuateci  No.  of  Respondents/ 
Recordkeepers:  40. 

Estimated  Burden  Hours  Per 
Response:  2.875  hours. 

Frequency  of  Response:  Other.  As  the 
need  for  borrowing  arises. 

Estimnted  Total  Annual  Burden 
Hours:  115  hours. 

Estimated  Total  Annual  Cost:  N/A. 

By  lh(!  National  Oedil  llnion 
XHminisiralion  Baarcl  (in  November  2.  2001. 
Reeky  Baker, 
Secretary  of  the  Board. 

'FK  !>).    (M-:'H(}«.t  Kil..<l  11-7-01;  8:4.T  ami 
BILLING  CODE  7535-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Emergency  Clearance;  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget;  Notice 

AGENCY:  \>itii)n,d  Science  Foundation. 
ACTION:  Kineryency  Clearance;  Public 
Intormatiun  Culiection  Requirements 


Submitted  to  the  Office  of  Management 
and  Budget  (OMB). 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  approval  of  this  collection.  In 
accordance  with  the  requirement  of 
sectiotl  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
we  are  providing  an  opportunity  for 
public  comment  on  this  action.  After 
obtaining  and  considering  public 
comment.  NSF  will  prepare  the 
submission  requesting  that  OMB 
approve  clearance  of  this  collection  for 
no  longer  than  3  years. 
DATES:  Interested  persons  are  invited  to 
send  comments  regarding  the  burden  or 
any  other  aspect  of  these  collections  of 
inforraiation  requirements.  However,  as 
noted  below,  comments  on  these 
inforniation  collection  and  record 
keepinjg  requirements  must  be  received 
by  the  .designees  referenced  below  by 
November  13,  2001. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton.  Reports 
Clearance  Officer.  National  Science 
Foundfttion.  4201  Wilson  Blvd.,  Rm. 
295.  Arlington,  VA  22230.  or  by  e-mail 
to  spliinpto'e.nsf.gov,  and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Attn;  Lauren  Wittenberg.  NSF  Desk 
Officef. 

Continents:  Written  comments  are 
invited  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  thei  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accm-acy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
or  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  aje  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

We  are.  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 


are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton.  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295. 
Arlington.  Virginia  22230;  telephone 
(703)  292-7556:  or  send  email  to 
splimpto@nsf.gov  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday, 

SUPPLEMENTARY  INFORMATION: 

Request  for  Emergency  Clearance  for 
Data  Collection  in  Support  of  A  Cross- 
Site  Evaluation  of  National  Science 
Foundation's  Directorate  for  Education 
and  Human  Resources  The  Cross  Site 
Analysis  of  The  Integrative  Graduate 
Education  and  Research  Traineeship 
(IGERT)  Program 

OMB  .Approval  Number:  OMB  3145- 
(new) 

Expiration  Date:  Not  applicable. 

Abstract:  The  National  Science 
Foundation  requests  a  180-dav 
emergency  clearance  for  the  Cross  Site 
Analysis  of  the  Integrative  Graduate 
Education  and  Research  Traineeship 
(IGERT)  Program  This  site-based 
inter\iew  c:omponent  is  a  part  of  a 
mixed  method  impact  study  and 
complements  and  verifies  data  from  the 
previously  cleared  IGERT  Distance 
Monitoring  System.  NSF  has 
determined  that  it  cannot  reasonably 
complv  with  the  normal  clearance 
proc;edures  both  because  of  the  time- 
sensitive  nature  of  this  portion  of  the 
IGERT  evaluation,  and  because  of  the 
burden  to  the  1998  cohort  projects,  and 
to  visiting  peer  .scientists,  who  have 
already  agreed  to  participate  in  site 
visits.  Without  emergency  clearance,  it 
will  not  be  possible  to  complete  the  15 
site  visits  in  ihis  i  ohort  of  projects 
(currently  in  their  third  year)  during  this 
academic  year.  For  data  to  be  useful  to 
the  IGERT  Program  Offit  e.  visits  must 
be  made  during  this  pivotal  third  vear 
of  the  five-year  funding  cycle,  which 
allows  time  both  for  sufficient  program 
development,  and  for  NSF-requested 
project  modifications,  if  necessar\'  The 
projects  involve  multiple  departments/ 
schools  within  universities  as  well  as 
external  partners  and  scheduling  visits 
is  difficult.  Many  sites  have  scheduled 
visits  on  the  expectation  of  clearance 
and  would  be  forced  to  reschedule 
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without  this  emergencv  clearance, 
seriously  incon\eniencing  both 
university  personnel  and  other  site  visit 
participants. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
and  not-for  profit  institutions. 

Number  of  Respondents:  880. 

Burden  on  the  Public:  843  hours. 

Dated:  \ov"mbt>r  2,  2001. 
Suzanne  H.  Plimpton, 
NSF  Reports  Clearance  Officer. 
|FR  Dnr  01-28049  Filed  11-7-01:  8:45  am) 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Emergency  Clearance;  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget:  Notice 

AGENCY:  National  Science  Foundation. 
ACTION:  Emergency  Clearance:  Public 
Infcjrmation  Collection  Requirements 
Submitted  to  the  Office  of  Man^gi-ment 
and  Budget  (OMB). 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  reinstatement  and  approval  of 
this  collection.  In  accordance  with  the 
requirement  of  section  350B(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  we  are  providing  an 
opportunity  for  public  comment  on  this 
action  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  that  OMB 
approve  clearance  of  this  collection  for 
no  longer  than  3  vears. 

DATES:  Interested  parsons  are  in\  ited  to 
send  comments  regarding  the  burden  of 
any  other  aspect  of  these  collections  of 
information  requirements   However,  as 
noted  below,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  received 
by  the  designees  referenced  below  by 
November  13.  2001. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton.  Reports 
Clearance  Officer.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295.  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto®nsf.gov.  and 

Office  of  Information  and  Regulator\' 
Affairs,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503 
Attn:  Lauren  Wittenberg,  NSF  Desk 
Officer. 

Comments:  Written  comments  are 
invited  on  (a)  whether  the  proposed 


collection  of  informatmn  is  necessary' 
for  the  proper  performance  nf  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technolog\-; 
or  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 

We  are.  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  thiS' 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  pari 
1320 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H   PiimptMn.  Repcjrts  Clearance 
Officer.  .Natunril  S(  lenre  Foundation. 
4201  Wilson  Boulevard,  Suite  295. 
Arlington.  Virginia  22230.  telephone 
(703)  292-7556:  or  send  e-mail  to 
splimpto^nsf.gov  Individuals  w  ho  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relav  Ser\ice  (FIRS)  at  1- 
800-877-8339  between  8  am  and  8 
p.m..  Eastern  time.  Monday  through 
Fridav 

SUPPLEMENTARY  INFORMATION: 

Request  for  Emergency  Clearance  for 
Data  Collection  in  Support  of  a  Cross- 
Site  Evaluation  of  National  Science 
Foundation's  Directorate  for  Education 
and  Human  Resources  the  Cross-Project 
Evaluation  of  the  National  Science 
Foundation's  Local  Systemic  Change 
Through  Teacher  Enhancement 
Program  (LSC) 

OMB  Approval  Number:  OMB  3145- 
0161. 
Expiration  Date:  Not  applicable 
Abstract  The  National  Science 
Foundation  (NSF)  requests  a  six-month 
extension  for  sur\eys  in  the  Local 
Systemic  Change  (LSC)  through  Teacher 
Enhancement  Program  which  was 
previously  approved  through  September 
2001  (OMB  No.  3145-0136)  The 


surveys  are  part  of  the  ongoing  data 
collection  for  the  program-wide 
evaluation  of  the  LSC.  Each  of  the  72 
currently  funded  projects  administers 
teacher  and  principal  questionnaires 
and  conducts  teacher  inter\'iews  at 
appropriate  times  during  the  school  year 
based  on  the  program  evaluation  design, 
A  disruption  in  the  data  collection 
process  would  jeopardize  the 
completion  of  the  annual  report  NSF 
needs  in  order  to  provide  programmatic 
impact  information  to  Congress  as  well 
as  planned  longitudinal  analyses. 

These  surveys  have  been  ongoing  for 
a  number  of  years  in  LSC  projects 
funded  by  NSF.  The  LSC  program  is  a 
large-scale  effort  to  modih-  the  nature  of 
teacher  in-service  training  (or 
professional  development)  provided  to 
mathematics  and  science  teachers  in  a 
large  number  of  school  districts  across 
the  countr\'.  Currently  there  are  72 
projects  funded  at  up  to  S6  million  each. 
The  database  maintained  by  Horizon 
Research.  Inc.  for  LSC  is  designed  to 
provide  information  on  the  total  system, 
both  for  accountability  and  for  judging 
effectiveness.  For  example,  NSF  is 
required  to  report  for  GPRA  the  number 
of  teachers  receiving  NSF  in-service  and 
development  support.  This  information 
is  gathered  through  this  recurring  study 
of  the  LSC  projects. 

Respondents:  Individuals  or 
households,  and  not-for-profit 
institutions. 

Number  of  Respondents:  14.760. 

Burden  on  the  Public:  4,950  hours, 

Dated:  November  2.  2001. 
Suzanne  H.  Plimpton, 

.\SF  Reports  Clearance  Officer. 

(PR  Doc.  01-28050  Filed  11-7-01;  8.45  ami 

BILLING  CODE  7555-01 -«l 


NATIONAL  SCIENCE  FOUNDATION 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget;  Notice 

AGENCY:  National  Science  Foundation. 
ACTtON:  Emergency  Clearance:  Public 
information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  National  Science 

Founddtion  (NSF)  is  announcing  plans 
to  request  approval  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
we  are  providing  an  opportunity  for 
public  comment  on  this  action.  After 
obtaining  and  considering  public 
comment.  NSF  will  prepare  the 
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submission  requesting  that  OMB 
<if)pn)\  e  clearance  of  this  collection  for 
nn  Ioniser  than  3  years. 
DATES:  Interested  persons  are  invited  to 
send  romments  regarding  the  burden  or 
an\  other  asptv  t  of  these  collections  of 
information  requirements.  However,  as 
noted  below,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  received 
by  the  designees  referenced  below  bv 
November  16.  2001. 
ADDRESSES:  Written  comments 
rcg.irding  the  information  collection  and 
requests  for  c;opies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton.  Reports 
Clearance  Officer,  National  .Science 
Foundation.  4201  Wilson  Blvd..  Rm. 
295,  .Arlington.  VA  22230.  or  by  e-mail 
to  .■iplimptnansf.gov,  and 

Office  of  Information  and  Regulatorv 
.■\ffairs.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Offirv  Building.  Washington.  DC  20503. 
.Mtn   Lauren  Wittenberg^  NSF  Desk 
Officer. 

Comments:  Written  comments  are 
invited  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utilit\.  (h)  the  accuracv  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qualitv,  utilitv,  and 
clant\-  of  tht'  information  nn 
respondents,  int  luding  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  informaticm  technology: 
or  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated. 
electronic  .  mec  hanical,  or  other 
tec  hnological  (  oHpction  techniques  or 
other  forms  of  information  technology. 

NSF  has  determined  that  it  cannot 
reasonably  c:ompl\  with  the  normal 
clearance  procedures  under  5  CFR  1320 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
NSF  is  requesting  emergency  review 
frcjm  OMB  of  this  information  coUc^ction 
to  enable  the  .\SF  REC  to  proceed  with 
the  ongoing  evaluation  of  the  Preparing 
Future  Facultv  (PFF)  Program 
Emergency  review  and  approval  of  this 
ICR  will  assure  continuation  of  the  PFF 
evaluation  that  is  also  funded  by  the 
Atlantic  Philanthropies  OMB  approval 
has  been  requested  for  November  16. 
2001    If  granted,  the  emergenc:v 
approval  is  onlv  valid  for  180  days. 

During  the  first  60  days  of  this  same 
period,  a  regular  reviewof  this 


information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  NSF  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  January  7,  2002,  to  be  assured  of 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable, 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230;  telephone 
(703)  292-7556:  or  send  e-mail  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m,.  Eastern  time.  Monday  through 
Friday 

SUPPLEMENTARY  INFORMATION: 

Request  for  Emergency  Clearance  for 
Data  Collection  in  Support  of  a  Cross- 
Site  Evaluation  of  National  Science 
Foundation  s  Directorate  for  Education 
and  Human  Resources:  Evaluation  of 
the  Preparing  Future  Faculty  (PFF) 
Program 

OMB  Approval  Number:  OMB  3145- 
NEW. 

Expiration  Date:  Not  applicable, 

Ch'erview  of  this  information 
collection: 

Titles  of  survey  instruments  and 
protocol  for  Evaluation  of  the  Preparing 
Future  Faculty  Program: 

•  PFF  Grantee  Survey  (parts  A  and  B) 

•  PFF  Partner  Faculty  Survey 

•  PFF  Graduate  Faculty  Survey 

•  PFP  Participant  Survey 

•  PFF  Site  Visit  Protocol 

This  collection  will  be  used  bv  NSF 
to  evaluate  the  impact  and  effectiveness 
of  Preparing  Future  Faculty  programs  on 
graduate  education  and  the 
development  of  future  professors. 

Respondents:  Not-for-profit 
institutions,  individuals;  faculty,  and 
students. 

Number  of  Respondents:  4.003, 

Burden  on  the  Public:  788  hours, 

Datud:  November  2,  2001. 

Suzanne  H,  Plimpton, 

NSF  Reports  Clearance  Officer. 

IFR  IVm    l)l-280.=il  Filed  11-7-01;  8:45  am] 

BILLING  CODE  TSSS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  35-27462] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(••Act") 

November  2,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  26.  2001 ,  to  the  Secretar\-, 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549-0609.  and 
serve  a  copy  of  the  relevant  applicant(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (bv 
affidavit  or.  in  the  case  of  an  attornev  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  anv 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  26.  2001,  the 
applica;ion(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Reliant  Energy,  Inc.  et  al,  170-9895] 

Reliant  Energy  Incorporated  ('•REI'^),  a 
Texas  public-utility  holding  company 
exempt  by  order  under  .section  3(a)(2}  of 
the  Act,'  and  its  whollv  owned  Texas 
subsidiary-  company  formed  for 
purposes  of  the  transac:tions  described 
in  this  filing,  CenterPoint  Energy,  Inc. 
CRegco"),  nil  Louisiana,  Houston,  TX 
77002,  have  filed  an  application  under 
sections  3(a)(1),  9(a)(2)  and  10  of  the  Act 
in  connection  with  a  corporate 
restructuring  (■•Restruc:turing")  of  REI. 

REI  is  a  Texas  electric  utility  companv 
and  a  combination  electric  and  gas 
public-utility  holding  company 
Through  its  unincorporated  HL&P 
division  (the  ''HL&P  Division"),  REI 
generates,  purchases,  transmits  and 
distributes  electricity  to  approximately 


■  Houston  Industr.fs.  Holding  Cx).  Act  Release  No. 
2fir44  I)ulv24.  1997). 
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1.7  million  customers  in  Texas.  REI 
prim.arily  serves  a  5,000-square  mile 
area  on  the  Texas  Gulf  Coast,  including 
the  Houston  metropolitan  area  A\\  of 
REI's  electric  generation  and  operating 
properties  are  located  in  Texas.  For  the 
six  months  ended  lune  30,  2001,  HL&P 
reported  operating  income  of  $528 
million  on  total  operating  revenues  of 
52. 9  billion. 

As  an  electric  utility,  the  HL&P 
Division  is  subj(K:t  to  regulation  by  the 
Public  Utility  Commission  of  Texas  (the 
"Texas  Commission")  and  to  the 
provisions  of  the  Texas  Act,  as  that  term 
is  defined  below.  REI  is  a  member  of  the 
Electric  Reliability  Council  of  Texas, 
Inc.  ("ERCOT"),  which  provides  the 
function  of  Independent  System 
Operator  for  its  member  utilities. ^ 

REI  conducts  natural  gas  distribution 
operations  through  three 
unincorporated  ciivisions  of  its  wholly 
owned  gas  utility  subsidiar\'.  Reliant 
Energy  Resources  Corp  ( "GasCo");  (1) 
The  Entex  Division,  which  serves 
approximately  15  million  customers, 
located  in  Texas  (including  the  Houston 
metropolitan  area),  Louisiana  and 
Mississippi:  (2)  the  Arkla  Division, 
which  serves  approximately  740,000 
customers  located  in  Texas,  Louisiana, 
.\rkansas,  and  Oklahoma:  and  (3)  the 
Minnegasco  Division,  which  serves 
appropriately  680,000  customers  in 
Minnesota  The  largest  communities 
served  by  Arkla  are  the  metropolitan 
areas  of  Little  Rock,  Arkansas  and 
Shreveport,  Louisiana.  Minnegasco 
ser\'es  the  Minneapolis  metropolitan 
area. 

The  Entex  Division  is  subject  to 
regulation  by  the  Texas  Railroad 
Commission,  the  Louisiana  Public 
Service  Commission  (the  "Louisiana 
Commission")  and  the  Mississippi 
Public  Service  Commission  (the 

Mississippi  Commission").  The  Arkla 
Division  is  subject  to  regulation  by  the 
Texas  Railroad  Commission,  the 
Louisiana  Commission,  the  .\rkansas 
Public  Ser\ice  Commission  (the 
"Arkansas  Commission")  and  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (the   "Oklahoma 
Commission").  The  Minnegasco 
Division  is  subject  to  regulation  by  the 
Minnesota  Public  Utilities  Commission 
(the  "Minnesota  Commission"). 

For  the  six  months  ended  June  30, 
2001,  the  Entex,  .Arkla,  and  Minnegasco 
Divisions  reported  combined  net 
operating  income  of  S66.8  million.  At 


-■  ERC.'OT  rppresenis  a  bulk  electric  system  located 
entirelv  within  Texas.  Because  of  the  intrastate 
status  of  their  operations,  the  priman-  regulaloi^ 
authority  for  the  HUtP  Division  and  ERCOT  is  the 
T«xas  ("ximmission.  although  the  Federal  Energy 
Regulatory  Commission  exercises  limited  authority. 


lune  30,  2001   reported  net  property, 
plant  and  equipment  were  SI. 551 
million. 

REI  conduct.^  its  nonutilitv 
operations,  including  merchant  power 
generation  and  energy  trading  and 
marketing,  largely  through  its  partially 
owned  nonutility  subsidiary'  company. 
Reliant  Resources.  Inc    (  "I'nregco"),  and 
Unregcos  subsidiarv  companies.  These 
nonutility  subsidiaries  include 
wholesale  power.  U^ading  and 
communications  operations.  As 
discussed  below.  REI  plans  to  spin  off 
Unregco. 

REIs  existing  structure  resulted  from 
the  acquisition  by  Houston  Industries 
Incorporated  (  "Houston  Industries")  of 
Nor  Am  Energy  Corp.  (  "NorAm")  in 
August  1 997.  *  Prior  to  the  acquisition 
Houston  Industries'  principal  utiiitv 
operations  were  conducted  through  its 
electric  utility  subsidiary-.  Houston  Light 
&  Power  Companv  ("HL&P  ").  NorAm 
engaged  in  gas  distribution  operations. 
In  the  merger,  Houston  Industries 
merged  into  HL&P  (which  then  adopted 
the  name  Hou.ston  Industries 
Incorporated)   HL&P  became  a  division 
of  the  holding  companv.  Houston 
Industries,  and  NorAm  become  a  first 
tier,  wholly  owned  subsidian.'  of  the 
holding  company 

In  1999,  the  name  of  the  holding 
company  was  changed  from  Houston 
Industries  to  Reliant  Energv. 
Incorporated,  referred  to  herein  as  REI, 
and  the  elec:trK  utility  companv  became 
Reliant  Energy  HL&P,  a  division  of  REI 
referred  to  herein  as  the  HL&P  Division. 
NorAm  became  Reliant  Energy 
Resources  Corp  ,  referred  to  herein  as 
GasCo, 

In  June,  1999,  SB.  7,  known  as  the 
Texas  Electric  Choice  Plan  (the  "Texas 
Act'"),  substantially  amended  the 
regulator.'  structure  governing  electric 
utilities  in  Texas  to  provide  for  full 
retail  competition  beginning  on  January' 
1,  2002.  Under  the  Texas  Act, 
traditionally  vertically  integrated 
electric  utilitv  companies  are  required 
to  separate  their  generation, 
transmission  and  distribution,  and  retail 
activities. 

On  March  15,  2001,  the  Texas 
Commission  approved  a  business 
separation  plan  (the  "Business 
Separation  Plan'")  under  which  REI's 
existing  electric  utility  operations 
would  be  separated  into  three 
businesses:  a  power  generation 
company  ("PGC").  a  transmission  and 
distribution  utility  ("T&D  Utility")  and 
a  retail  electric  provider  ("REP"").  Full 
implementation  of  the  Business 


Separation  Plan  will  occur  over  a  period 
of  four  years 

Under  the  Business  Separation  Plan, 
Unregco  will  be  the  successor  to  REI  as 
the  retail  electric  provider  ("'REP'")  to 
customers  in  the  Houston  metropolitan 
area  when  the  Texas  market  opens  to 
competition  in  lanuar\'  2002  Unregco 
will  become  the  REP  for  all  of  REI's 
customers  in  the  Houston  metropolitan 
eirea  that  do  not  take  action  to  select 
another  retail  elec  trie  provider.'' 

As  a  preliminarvstep  toward  the 
Restructuring,  REI  formed  Unregco  as  a 
subsidiary  and  transferred  to  it.  or  its 
subsidiaries,  substantially  all  of  REI's 
nonutilitv  operations,  including 
merchant  power  generation,  energv' 
trading  and  marketing,  and 
communications  operations.  On  Mav  4. 
2001.  Lnregco  completed  an  initial 
public  offering  ("IPO  "i  of  approximately 
20%  of  its  common  stock.  REI  expects 
that  the  IPO  will  be  followed  within 
twelve  months  by  a  tax-free  distribution 
of  the  remaining  L'ruegco  common  stock 
to  the  shareholciers  of  REI  or  its 
successor.  As  a  result  of  the 
distribution,  Unregco  will  cease  to  be  an 
affiliate  of  REI  or  Regco  for  purposes  of 
the  Act  and  will  become  a  separate 
publicly  traded  corporation. 

The  Restructuring  itself  will  proceed 
in  two  stages 

1    The  Electnc  Restructuring 

In  the  first  stage,  Regco  will  form 
Texas  G<^nco  Holdings,  Inc.  ("Texas 
Genco  Holdings")  as  a  Texas  indirect 
wholly  owned  limited  partnership  PC^ 
subsidiary .  REI  will  contribute  its 
regulated  assets  used  to  generate  electric 
power  and  energy  for  sale  within  Texas 
and  the  liabilities  associated  with  those 
assets  (the  "Texas  Genco  assets'")  to 
Texas  Genco  Holdings.  Texas  C}enco 
Holdings,  in  turn,  will  contribute  the 
Texas  Genco  assets  to  two  newly  formed 
limited  liability  companies,  which,  in 


'  See  Houston  Industries,  supra  note  1. 


*  I  nregco  will  provide  these  ser%'ic«s  through  one 
or  more  subsidiary  REPs.  ,\pplicanls  stale  that  the 
REPs  will  not  be  electric  utility  companies  for 
purposes  of  the  .■\cl  because  they  will  not  own  or 
operate  physical  facilities  used  for  the  generation, 
transmission  or  distribution  of  electric  energy  for 
sale. 

As  noted  Iwlow.  REI  plans  to  spin  off  l-nregco. 
Once  the  spin-off  is  completed,  I'nregco  will  t«ase 
to  be  an  affiliate  of  REI  or  Regco  for  purposes  of  the 
Act.  Unregco  will  nonetheless  continue  to  be 
deemed  to  be  an  affiliate  of  Regco  for  certain 
purposes  under  the  Texa.s  Act  I'nder  the  statute. 
REPs  such  as  I'nregco  that  are  affiliated  with  an 
incumbent  utility  will  be  required  to  sell  eleclricitv 
to  resfdential  and  small  commercial  t  ustomers 
within  the  utility's  ser\  ice  territory  at  a  specific 
price,  referred  to  in  the  Texas  law  as  the  "price  lo 
beat"  Electric  services  provided  to  large 
commercial  and  industrial  customers  mav  be 
provided  at  any  negotiated  price.  In  contrast,  new 
REPs  may  sell  electricity  to  REIs  former  retail  and 
small  commercial  customers  al  any  pnre. 
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turn,  wil!  contribute  the  assets  to  a 
Texas  limited  partnership.  Texas  Genco 
LP  Texas  Genco  LP  will  be  an  electric 
utihty  company  within  the  meaning  of 
the  Act.  Applicants  state  that  Texas 
Genco  Holdings  will  be  a  Texas  holding 
companv  that  will  qualify  for  exemption 
under  section  3(a)(  1 )  of  the  Act.'' 

The  final  steps  in  the  Business 
Separation  Plan  relate  to  the 
determination  and  recovery  of  stranded 
costs  associated  with  the  Texas  Genco 
assets.  The  creation  of  a  minority  public 
interest  in  Texas  Genco  LP  will  permit 
the  use  of  the  "partial  stock  valuation 
method"  under  the  Texas  Act  for 
purposes  of  determining  the  stranded 
costs  associated  with  REIs  regulated 
generation  assets.  Therefore,  on  or 
before  June  30.  2002.  Regco  expects  to 
conduct  an  IPO  of  approximately  20% 
of  the  common  stock  of  Texas  Genco 
Holdings,  the  holding  company  for  the 
Texas  Genco  assets  or  to  distribute  the 
stock  to  Regco's  shareholders.  The 
market  value  of  the  common  stock  will 
be  used  to  determine  the  amount  of 
stranded  costs  that  Regco  will  be 
allowed  to  recover  if  the  market  value 
of  the  Texas  Genco  assets  is  less  than 
the  book  value  of  the  assets. 

L'nregco  will  hold  an  option  to 
purchase  all  of  Regco's  remaining  shares 
of  capital  stock  of  Texas  Genco  (the 
"Texas  Genco  Option").''  The  Texas 
Genco  Option  may  be  exercised  between 
lanuary  10  and  lanuary  24.  2004.  The 
exercise  price  will  be  determined  bv  a 
market-based  formula  based  on  the 
formula  employed  bv  the  Texas 
Commission  for  determining  stranded 
costs  under  the  partial  stock  valuation 
method  referenced  above. 

The  next  steps  relate  to  the  formation 
of  Regco  as  a  holding  company  for  the 
regulated  operations.  Utility  Holding 
LLC',  a  Delaware  linuttni  iiabilitv 
company  and  a  newl\  formed 
subsidiary  of  Regco,  will  form  a  special 
purpose  wholly  owned  subsidian' 
(  nmpany.  MergerCo,  which  will  merge 


■  .^ppli(ants  slate  Ihdt  the  limited  liability 
c  ompanies.  CP  LLC  ■in<l  LP  LLC.  are  cdnduit 
entities  thai  will  exist  solely  to  minimize  certain 
Texas  franchise  lax  liability.  LP  LLC  a  Delaware 
limited  liability  company,  will  acquire  a  99% 
limited  partnership  interest  with  no  voting  rights  in 
Texas  CJenco  LP  Applicants  state  that,  because  LP 
LLC  will  not  acquire  10'>i>  or  more  of  the  voting 
se<  urilies  of  Texas  Cenco  LP.  LP  LLC  will  not  lie 
a  holding  company  for  purposes  of  the  Act.  GP  LLC. 
a  Texas  limited  liability  (  ompany.  will  be  a  holding 
I  ompany  liecause  it  will  acquire  the  1%  general 
partnership  interest  in  Texas  Onco  LP.  .Applicants 
state  that  (iP  LLC  will  qualify  for  exemption  under 
section  3la)(l)  of  the  Act 

'•The  retained  mjuitv  interest  will  \w  al  least  80%. 
The  Texas  (k'nco  Option  agreement  provides  that 
if  1  Inregf  o  purchases  the  Texas  CJcnt  o  shares,  it 
mu.st  also  punhase  all  notes  and  other  receivables 
from  Texas  (kmco  then  held  bv  Ki!gco  at  their 
principal  amounts  plus  act.rued  interest. 


with  and  into  REI.  with  REI  as  the 
surviving  entity.  RE!  common  stock  will 
be  exchanged  for  Regco  common  stock 
in  the  merger,  and  Regco  will  become 
the  holding  company  for  Utility  Holding 
LLC.  REI  and  its  subsidiaries. 

REI  then  plans  to  convert  to  a  Texas 
limited  Iiabilitv  companv.  Reliant 
Energv.  LLC  ("REI  LLC"  or  the  "T&D 
Utility").  The  T&D  Utility  will  retain 
REI's  existing  transmission  and 
distribution  businesses,  which  will 
remaia  subject  to  traditional  utility  rate 
regulation. 

REI  LLC  plans  to  distribute  the  stock 
of  all  its  subsidiaries  to  Regco,  including 
the  stock  of  GasCo,  Texas  Genco 
Holdings  and  certain  financing  and 
other  subsidiaries."  As  noted 
previously,  Regco  will  effect  a  tax-free 
distrib|ition  to  its  shareholders  of  its 
remaining  ownership  interest  in 
UnregGo  (approximately  80%).  As  a 
result  of  the  distribution,  Unregco  will 
become  a  separate,  publicly  traded 
corporation. 

2.  The  'pasCo  Separation 

The  Second  stage  of  the  restructuring 
entails  the  reorganization  of  GasCo  into 
three  separate  corporations  (the  'GasCo 
Separation").  Upon  receipt  of  necessarv 
state  approvals,  GasCo  plans  to  form 
two  new  subsidiary  companies,  Arkla, 
Inc.  and  Minnegasco.  Inc.,  and  to 
contribute  to  them  the  Arkla  and 
Minnegasco  assets  respectively.  GasCo 
will  then  dividend  the  stock  of  Arkla. 
Inc.  and  Minnegasco,  Inc.  to  Utility 
Holding  LLC.  GasCo,  which  will  be 
renamed  Entex,  Inc.  and  reincorporated 
in  Texas,  will  own  the  Entex  assets  as 
well  as,  through  subsidiary  companies, 
the  natural  gas  pipelines  and  gathering 
business.  Applicants  state  that  upon 
completion  of  the  GasCo  Separation, 
Regco  and  each  of  its  material  utility 
subsidiaries  will  qualifv'  for  exemption 
under  section  3(a)(1)  of  the  Ad. 

Regco  will  not  qualify  for  an  intrastate 
exemption  immediately  after  Electric 
Restructuring.  Pending  the  GasCo 
Separation.  Regco  will  not  fully  satisfv 
the  standards  for  exemption  under 
section  3(a)(1)  of  the  Act,  as  interpreted 
in  Commission  precedent,  because 


'  The  distribution  of  the  sto<;k  of  REI's 
subsidiaries,  including  (iasCo  and  Texas  Genco 
Holdings,  will  be  c:urrently  taxable  under  Texas 
law.  To  iiinimize  tax  inefiiciencies.  Regco  will  hold 
its  ulililj  interests  through  Utility  Holding  LLC. 
Becauselllility  Holding  LLC  will  be  h  Delaware 
companv.  it  will  not  qualify  for  exemption  under 
se<:lion  3(a)(1)  of  the  Act.  .Applications  request  the 
Commission  to  "look  through  "  Utility  Holding  LLC 
for  purposes  of  analysis  under  section  3(a)(1). 
Comport  S'atinnal  Grid  Croup  pic.  Holding  Co.  Act 
Release  i.'o.  271^4  (Mar.  15,  2000)  (Commission 
disreganfed  intermediate  holding  companies  for 
purpose*  of  section  11(b|(2)  analysis). 


GasCo.  a  material  subsidiarv  with 
significant  out-of-state  operations,  will 
not  be  'predominantly  intrastate  in 
character"  and  carry  on  its  business 
"substantially  in  a  single  state."  Upon 
completion  of  the  GasCo  Separation, 
however.  Applicants  anticipate  that 
Regco  and  each  of  its  material  utility 
subsidiaries  will  be  incorporated  in 
Texas  and  will  be  "predominately 
intrastate  in  character  and  carry  on  their 
business  substantially"  in  Texas. 
The  Texas  Act  requires  that  the 
Electric  Restructuring  (the  separation  of 
REI's  regulated  electric  utilitv 
operations  into  the  T&D  Utilitv  and 
Texas  Genco)  must  be  completed  bv 
January  1.  2002.  Accordingly,  to  enable 
them  to  complv  with  the  Texas  Act 
pending  the  c:()mpletion  of  the  GasCo 
Separation.  Applicants  request  an  initial 
order  approving  Regco's  acquisition  of 
the  Intermediate  Holding  Companies, 
the  T&D  Utility.  Texas  Genco.  L.P.  and 
Ga.sCo:  reserving  jurisdiction  over  the 
acquisition  of  the  to-be-formed  gas 
utility  subsidiaries.  Entex.  Inc..  Arkla. 
Inc.  and  Minnegasco,  Inc.;  granting 
Texas  Genco  Holdings  and  GP  LLC  an 
exemption  under  section  3(a)(1):  and 
granting  Regco  an  exemption  under 
section  3(a)(1)  conditioned  upon 
complete  compliance  with  the 
requirements  for  exemption  upon 
completion  of  the  Restructuring  within 
two  years  of  the  acquisition  by  Regco  of 
the  Intermediate  Holding  Companies, 
the  T&D  Utility,  Texas  Genco  L.P.  and 
GasCo. 

Progress  Energy.  Inc.,  et  al.  (70-9989) 

Progress  Energy.  Inc.  ("Progress 
Energy"),  a  registered  holding  company, 
Carolina  Power  &  Light  Company 
(  "CP&L").  Progress  Energy's  public 
utility  subsidiary  company.  Rowan 
County  Power.  LLC  ("Rowan"),  a 
wholly  owned  exempt  wholesale 
generator  ("EWG")  subsidiary  of  CP&L. 
Progress  Ventures.  Inc.  ("Progress 
V'entures  "),  a  direct  intermediate 
holding  company  subsidiary  of  Progress 
Energy,  and  Progress  Genco  Ventures, 
LLC  ("Genco  Ventures"),  an  indirect 
intermediate  holding  c:ompi:nv 
subsidiary  of  Progress  Energy,  each 
located  at  411  Favetteville  Street  Mall, 
Raleigh,  North  Carolina  27602. 
(collectively.  "Applicants"),  have  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  rules  43.  44.  53.  and  54  under 
the  Act. 

Applicants  seek  authority  for  CP&L  to 
transfer  its  interests  in  certain  electric 
generation  assets  and  a  related 
generation  facility  site  located  in  Rowan 
County.  North  Carolina  ("Rowan 
.■\ssets")  to  Rowan.  The  proposed 
transfer  is  a  component  of  a  larger 
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reorganization  of  Progress  Energy's 
wholesale  operations.  The  Rowan 
Assets  consist  of  a  480  megawatt  gas- 
fired  combustion  turbine  generation 
facility  ("Rowan  Facility  ");  associated 
electric  interconnection  equipment,  fuel 
storage  and  handling  facilities,  and 
other  facilities  and  equipment  necessary 
for  the  generation  of  electricity  and 
conducting  related  activities  that  are 
consistent  with  being  an  EWG.  as  that 
term  is  defined  in  section  32  of  the  Act. 
The  Rowan  Assets  also  include  the 
Rowan  P'acility  site.  Applicants  state 
that  the  purpose  of  this  transaction  is  to 
permit  Progress  Energy  to  focus  on 
developing  and  expanding  a  portfolio  of 
wholesale  generating  assets  in  the 
Southeast. 

Rowan,  an  EWG  and  a  North  Carolina 
limited  liability  company,  is  a  wholly 
owned  subsidiary  of  CP&L  that  has  been 
organized  principally  for  the  purpose  of 
constructing,  owning,  and  selling  power 
from  an  electric  generation  facility 
located  in  Rowan  County.  North 
Carolina.  .Applicants  propose  that,  as 
part  of  this  reorganization.  Progress 
Ventures  will  acquire  from  CP&L  all  of 
Rowan's  limited  liability  company 
interests,  and  Progress  Ventures  will 
contribute  the  Rowan  interests  to  Genco 
Ventures. 

CP&L  proposes  to  transfer  the  Rowan 
Assets  to  Rowan  at  net  book  cost, 
subject  to  a  possible  adjustment  by  the 
North  Carolina  Utilities  Commission 
("NCUC"),  in  the  event  the  NCUC 
determines  that  the  market  value  of  the 
Rowan  Assets  at  transfer  exceed  the  net 
book  cost.  As  of  September  30.  2001.  the 
Rowan  Assets  had  a  net  book  cost  of 
approximately  $180  million. 

For  the  Commission,  by  the  Division  of 
Inv€!stment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Do(    01-28079  Filed  11-7-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25252;  812-12456] 

Heritage  Capital  Appreciation  Trust,  et 
al.;  Notice  of  Application 

November  2.  2001 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act  ")  exempting 
applicants  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 


Summary  of  Application:  Applicants 
request  an  order  to  permit  them  to  enter 
into  an  materially  amend  subadvisory 
agreements  without  shareholder 
approval. 

Applicants:  Heritage  Capital 
Appreciation  Trust  ("Capital 
Appreciation  Trust").  Heritage  Cash 
Trust  ("Cash  Trust"),  Heritage  Income 
Trust  ("Income  Trust  "),  Heritage 
Growth  and  Income  Trust  ("Growlh  and 
Income  Trust  ").  Heritage  Series  Trust 
("Series  Trust."  and  together  with 
Capital  Appreciation  Trust,  C^sh  Trust. 
Income  Trust,  and  Growth  and  Income 
Trust,  the  "Trusts").  Heritage  Asset 
Management.  Inc  f  "Heritage")  and 
Eagle  Asset  Management.  Inc.  ("Eagle.  " 
and  together  with  Heritage,  the 
"Managers'") 

Filing  Dates:  The  application  was 
filed  on  March  5.  2001  and  amended  on 
(3ctober  5.  2001    .\pplicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  \otification  of  Hearing:  An 
order  granting  the  application  will  he 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  27.  2001.  and 
should  be  accompanied  by  proof  of 
ser\'ice  on  applicants,  in  the  form  of  an 
affidavit  or.  for  la-.vyers.  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
AOOflESSES:  Secretar\'.  Commission.  450 
Fifth  Street.  NW..  Washington.  DC 
20549-0609  Applicants.  880  Carillon 
Parkway.  St  Petersburg.  FL  33716. 
FOR  FURTHER  INFORMATtON  CONTACT:  |ohn 

L.  Sullivan.  Senior  Counsel,  at  (202) 
942-0681,  or  Nadya  B.  Roylblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation!. 

SUPPLEMENTARY  INFORMATtON:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington.  DC 
2054^-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  Trust,  organized  as  a 
Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 


management  investment  company  Each 
Trust  is  organized  as  a  series  investment 
company  an  doffers  shares  of  one  or 
more  series  (each  a  "Fund."  and 
together,  the  "Funds"),  each  with  its 
own  investment  objectives,  policies  and 
restrictions  '  Each  Manager  serves  as 
the  investment  adviser  to  one  of  the 
Funds  and  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act") 

2.  The  Trusts,  on  behalf  of  each  Fund, 
have  entered  into  separate  investment 
advisory  agreements  with  the  Managers 
("Advisory  Agreements"),  pursuant  to 
which  each  Manager  serves  as 
investment  manager  to  the  respective 
Fund  Each  Advisory  .Agreement  has 
been  approved  either  by  the  initial 
stiareholder  of  a  Fund  or  by  a  Fund's 
public  shareholders  and  by  a  majority  of 
each  Trust's  board  of  trustees  (each,  the 

Board."  and  collectively,  the 
"Boards"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons  "  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees  '). 
Under  the  terms  of  the  Advisory- 
Agreements,  the  Manager  provides  each 
Fund  with  investment  research,  advice 
and  supenision  while  delegating  the 
day-to-day  portfolio  management  for 
each  Fund  to  one  or  more  subadvisers 
("Subadvisers  ")  pursuant  to  separate 
investment  subadvisory  agreements 
("Subadvisory  .Agreements  ").-'  Each 
Subadviser  is  an  investment  adviser 
registered  under  the  .•\d\  isers  Act.  The 
Manager  selects  each  Subadviser. 
subject  to  approval  by  the  respective 
Board.  For  the  investment  management 
ser\'ices  they  provide  to  the  Funds,  the 
Managers  receive  the  fee  specified  in  the 
,\dvisor\'  .Agreement  for  each  Fund, 
payable  monthly  based  on  average  daily 
net  assets,  at  an  annual  rate  based  on  the 
Fund's  average  net  assets.  The  fees  cf 
the  Subadvisers.  at  rates  negotiated 
between  the  Subadvisers  and  a  Manager. 
are  paid  by  the  Managers  out  of  the  fees 


'  Applicants  also  request  relief  with  respect  to  (a) 
any  other  Fund  organized  in  the  future,  and  (b)  any 
other  open-end  inanagement  investment  company 
or  series  thereof  advised  by  a  Manager  or  a  person 
controlling,  controlled  by  or  under  common  control 
with  a  Manager  ("Future  Funds",  and  together  with 
the  Funds,  the  "Funds"),  provided  that  such  Future 
Fund  operates  in  substantially  the  same  manner  a«. 
the  Funds  with  respect  to  a  Managers 
responsibility  to  select,  evaluate  and  super\'ise 
Subadvisers  (as  defined  below)  and  complies  with 
the  terms  and  conditions  of  the  requested  order 
Each  existing  registered  open-end  management 
investment  company  that  currently  intends  to  rely 
on  the  requested  order  is  named  as  an  applicant.  If 
the  name  of  any  Fund  contains  the  name  of  its 
Sutjadviser.  the  name  of  the  Manager  will  precede 
the  name  of  the  Subadviser 

-  Each  Fund  that  employes  a  Subadviser  is 
referred  to  as  a  "Subadvised  Fund  " 
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paid  by  Subadvised  Funds  to  the 
Managers 

3.  Each  Manager  establishes  an 
investment  program  for  each 
Subadvised  Fund  and  supervises  and 
evaluates  the  Subadvisers  who  make  the 
day-to-day  investment  decisions  for  the 
respective  Subadvised  Funds,  The 
Manager  also  is  responsible  for 
rernmmending  whether  to  employ, 
terminate  or  replace  a  particular 
Subadviser.  The  Manager  recommends 
the  selection  of  a  Subadviser  based  on 

a  number  of  factors,  including,  whether 
the  Subadviser  has  displayed  discipline 
and  thoroughness  in  pursuit  of  its  .stated 
investment  objectives,  has  maintained 
consistently  above-average  performance, 
and  has  demonstrated  a  high  level  of 
service  and  responsibilitv  to  clients. 

4.  Applicants  request  relief  tn  permit 
each  Manager,  subject  to  appr(jval  bv 
the  applicable  Board,  to  enter  into  and 
materially  amend  Subadvison' 
Agreements  without  seeking 
shareholder  approval.  The  requested 
relief  will  not  e.xtend  to  a  Subadviser 
that  is  an  affiliated  person,  as  defined  in 
section  2{a)(;M  of  the  Act.  of  either  Trust 
or  the  Manager,  other  than  by  reason  of 
serving  as  a  Subadviser  to  one  or  more 
of  the  Funds  ("Affiliated  Subadviser"). 

.\pplicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  appru\ed  bv  the 
vole  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
.\ct  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  bv  a 
matter  must  approve  such  matter  if  the 
.\(  t  requires  shareholder  approval. 

2.  Section  H(c)  of  the  Act  provides  that 
the  Commission  may  e.xempt  anv 
person,  security,  or  transaction  nr  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act.  or  from. anv  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  publi(.  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  |)rovisi(ms  of  the  ,\ct,  .Applicants 
believe  th.it  their  requestt^d  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  The  Subadvi.sed  Funds'  investment 
adv  isory  arrangements  are  different 
froni  those  (if  traditional  invc^stinent 
rrimpanies.  Applicants  assert  that  the 
investors  are  relying  on  the  applicable 
Manager's  experience  to  select  one  or 
morc!  Subadvisers  best  suited  to  achieve 
a  Fund's  desired  investment  objectives. 
.\pi)licants  assert  that,  from  the 


perspective  of  the  investors,  the  role  of 
Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisorv  firms. 
Applicants  contend  that  requiring 
sharefcolder  approval  of  Subadvisory 
Agreements  may  impose  unnecessary 
costs  and  delays  on  the  Funds,  and  mav 
preclude  the  applicable  Manager  from 
acting  promptly  in  a  manner  considered 
advis^b^e  by  the  Board.  Applicants  note 
that  the  Advisory  Agreements  will 
remaih  subject  to  the  requirements  of 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Blefore  a  Fund  may  rely  on  the 
order  Requested  by  the  application,  the 
operation  of  the  Fund  in  the  manner 
described  in  the  application  will  be 
approied  by  vote  of  a  majority  of  its 
outstanding  voting  securities,  as  defined 
in  the]  Act,  or,  in  the  case  of  a  Fund 
whos0  public  shareholders  purchase 
shares  on  the  basis  of  a  prospectus 
conta^ing  the  disclosure  contemplated 
by  coijdition  2  below,  by  the  initial 
shareliolder  before  offering  shares  of 
such  fund  to  the  public. 

2,  Any  Fund  relying  on  the  requested 
relief  will  disclose  in  its  prospectus  the 
existence,  substance  and  effect  of  any 
order  granted  pursuant  to  the 
application.  In  addition,  each  Fund 
relying  on  the  requested  order  will  hold 
itself  out  to  the  public  as  employing  the 
management  structure  described  in  the 
application.  The  prospectus  with 
respeat  to  each  Fund  will  prominently 
discl(if.e  that  the  Manager  has  the 

e  respijnsibility  (subject  to 
ht  by  the  Board)  to  oversee 
isers  and  recommend  their 
termination  and  replacement, 
ithin  90  days  of  the  hiring  of  any 
ibadviser,  the  applicable  Manager 
will  filrnish  shareholders  all 
inforniation  about  the  new  Subadviser 
that  \Ni)uld  be  included  in  a  proxy 
stateirjent.  Such  information  will 
include  any  change  in  such  disclosure 
causei  by  the  addition  of  a  new 
Subaciviser,  To  meet  this  condition,  the 
Managers  will  provide  shareholders 
with  an  information  statement  meeting 
the  rcfuirements  of  Regulation  14C. 
Scheclile  14C:  and  Item  22  of  Schedule 
14 A  under  the  Securities  Exchange  Act 
».  as  amended,  within  90  days  of 
ing  of  any  new  Subadviser. 
Manager  will  not  enter  into  a 
lisory  Agreement  with  an 
Affiliated  Sub-adviser  without  such 
agroertient.  including  the  compensation 
to  be    aid  thereunder,  being  approved 
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by  the  shareholders  of  the  applicable 

Fund 

5.  At  all  times,  a  majority  of  each 
Fund's  Board  will  be  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
placed  within  the  discretion  of  the  then- 
existing  Independent  Trustees, 

6.  When  a  change  of  Subadviser  is 
proposed  for  a  Fund  with  an  .Affiliated 
Subadviser.  the  Board.  incJuding  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Board  minutes  of  the  Fund,  that 
any  such  change  of  Subadviser  is  in  the 
best  interest  of  the  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Manager  or  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

7.  A  Manager  will  provide  general 
management  ser\ices  to  each  Fund, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  assets  and.  subject  to  review  and 
approval  by  the  Board,  will:  (a)  Set  each 
Fund's  overall  investment  strategies;  (b) 
evaluate,  select,  and  recommend 
Subadvisers:  (c)  allocate  and.  when 
appropriate,  reallocate  a  Fund's  assets 
among  multiple  Subadvisers  in  those 
cases  where  a  Fund  has  more  than  one 
Subadvi.ser:  (d)  monitor  and  evaluate 
the  investment  performance  of  the 
Subadvisers:  and  (e)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Subadvisers  comply 
with  each  Fund's  in\  estment  objectives, 
policies,  and  restrictions. 

8.  No  trustee  or  officer  of  a  Fund  or 
director  or  officer  of  the  Managers  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  bv  such  person) 
any  interest  in  a  Subadviser.  except  for 
ownership  of:  (a)  an  interest  in  the 
Manager  or  any  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  the  Manager;  or  (b)  less 
than  1%  of  the  outstanding  securities  of 
any  class  of  equity  or  debt  of  a  publicly 
traded  company  that  is  either  a 
Subadviser  or  an  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  a  Subadviser. 

For  lht>  (lomniission.  by  the  Division  of 
Investnicnl  Mrinitoftnfnl,  iiiuier  delegated 
authoril'. 

Margaret  H.  McFarl.md 

Di'fiuly  Sfcn'tan 

|KR  Doc.  01-28078  Filed  1 1-7-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 

the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L,  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  12,  2001:  A 
closed  meeting  will  be  held  on  Tuesday, 
November  13.  2001.  at  10  a, m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Sec  retar\'  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  mav  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.SC.  552b(c)(5).  (7).  (9)(A).  (9)(B).  and 
(10)  and  17  CFR  200, 402(a)(5).  (7).  9(i). 
9(ii)  and  (10).  permit  consideration  of 
the  scheduled  matters  at  the  closed 
mfM'ting. 

The  subn^ct  matters  of  the  closed 
meeting  scheduled  for  Tuesday. 
November  13,  2001,  will  be:  Institution 
and  settlement  of  iniuncti\e  actions: 
institution  and  settlement  of 
administrative  proceedings  of  an 
(Enforcement  natLire:  formal  orders;  and 
an  adjudicatory  matter 

.\t  times,  c  hanges  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items  For  further 
information  and  to  ascertain  what,  if 
anv,  matters  have  been  added,  deleted 
or  postpcmed,  please  contact: 

The  Office  of  the  Secretar\-  at  (202) 
942-7070. 

Dal^'d   November  G.  2001, 
lonathan  G.  Katz, 
Sem'lan . 
IKR  IVh    ni-2RnH  Filed  11-6-01:  11:23  ami 
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SECURrriES  and  exchange 

COMMISSION 

[File  No,  500-1] 

2DoTra<le.  Inc.;  Order  of  Suspension  of 
Trading 

November  6.  2001. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  2DoTrade, 
Inc.  {'^DoTrade  "]  because  of  questions 
regarding  the  accuracy  of  assertions  by 
2DoTrade  and  its  officers,  in  press 
releases  concerning,  am.ong  other  things: 
(1)  The  Company  s  claims  about  testing 
and  the  expected  distribution  of  a 


supposed  anti-bacterial  compound  as  a 
disinfectant  for  anthrax:  (2)  the 
existence  and  viability  of  contracts 
entered  into  by  the  company;  (3)  the 
status  of  the  company's  business 
operations  and  prospects;  and  (4)  the 
identity  and  backgrounds  of  the  persons 
in  control  of  the  operations  and 
management  of  the  company. 

The  Commission  is  of^the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST.  November  6. 
2001  through  11:59  p.m.  EST,  on 
November  19.  2001. 

Bv  tht'  Commis<.irin 
Marsarel  H.  .McFarland. 
Deputy  Secretan: 
;FR  Dr.,    01-281,^5  Filed  11-6-01;  1:45  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45010;  File  No,  SR-CHX- 
2001-22] 

Sett-Regulatory  Organizations;  Notice 
of  Filing  and  lmn>ediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange.  Inc.: 
Extending  the  Pilot  Relating  to  Trading 
of  Nasdaq/National  Market  Securities 
on  the  Exchange 

November  1.  2001, 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  ("Act"  or 
"Exchange  Act").'  and  Rule  19—4 
thereunder.'  notice  is  hereby  given  that 
on  October  30.  2001.  the  CJiicago  Stock 
Exchange  Inc,  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC  "  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  b\  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
.Act.'  and  Rule  19-4(f)(6)-'  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  commission.'^  The 
Commission  is  publishing  this  notice  to 


'  Ifi  li.S.t;,  78s(b)|l) 

-  17CFR240.19b-4 

'  l-S  i:.S,C,  78s(b)(3)(A), 

M7CFR240.19b-<0(6) 

>  The  Exchange  has  asked  the  Commission  to 
waive  the  5-day  pre-fding  requirement  and  the  30- 
day  operative  delay  to  allow  the  proposal  to  be 
effective  upon  filing  with  the  Commission,  The 
(ximmission  has  agreed  to  do  both.  Sw"  Rule  19b- 
4lf)l6).  17  CFR  240,19b-4(0l6). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1,  Self-ReguIator>  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  requested  a  one- 
year  extension  of  the  pilot  program 
relating  to  the  trading  of  Nasdaq/ 
National  Market  ("Nasdaq/NM") 
securities  on  the  Exchange,  Specifically, 
the  pilot  program  amended  Article  XX. 
Rule  37  and  .\rticle  XX,  Rule  43  of  the 
Exchange's  rules.  The  pilot  program 
currently  is  due  to  expire  on  November 

I.  2001.  The  Exchange  proposes  that  the 
pilot  remain  in  effect  on  a  pilot  basis 
through  November  1.  2002.  The  text  of 
the  proposed  rule  change  is  available  at 
the  principal  offices  of  the  CHX  and  at 
the  Commission, 

II.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change. 

In  Us  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  I\'  below   The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Rpgulatory  Organization's 
Statennent  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  requested  a  one- 
vear  extension  of  the  pilot  program 
relating  to  the  trading  of  Nasdaq/NM 
securities  on  the  E.xchange  Specifically, 
the  pilot  program  amends  Article  XX, 
Rule  37  and  Article  Exchange  Exchange 
XX,  Rule  37.and  Article  XX.  Rule  43  of 
the  Exchange's  Rules,  The  pilot  program 
currently  is  due  to  expire  on  November 
1,  2001,  the  Exchange  proposes  that  the 
amendments  remain  in  effect  on  a  pilot 
basis  through  November  1.  2002, 

On  May  4.  1987.  the  commission 
approved  certain  Exchange  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  securities  on  the 
Exchange,*'  Among  other  things,  these 


•'  .See  Securities  Exchange  .^ct  Release  No.  24424 
(May  4.  1987).  52  FR  17868  (Mav  12,  19871  (order 
approving  File  No,  SR-MSE-87-2);  see  also. 
Securities  Exchange  Act  Release  Nos,  2814HI  lune 
26.  1990).  55  FR  27917  ()ulv  6.  1990)  (order 
expanding  the  number  of  eligible  seiurities  to  1(KI): 
36102  (.\ugust  14.  1995),  60  FR  43626  (.August  22, 
1995)  (order  expanding  the  number  of  eligible 
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rules  rcndiTcd  the  Exchanges  BEST 
Rule  midrantcc  (Article  XX.  Rule  37(a)) 
ipplurthif  to  Ndsddq/NM  securities  and 
made  Nasdaq,  NM  securities  eligible  for 
the  automatic  execution  feature  of  the 
Exchange's  Midwest  Automated 
Execution  .System  (the  'MAX  '  system)." 

On  January  3,  1997,  the  Commission 
.tpproved."  on  a  one  year  pilot  basis,  a 
program  that  eliminated  the 
requirement  that  (]HX  specialists 
automaticaih  execute  orders  for 
Nasda(]/NM  securities  when  the 
specialist  is  not  quoting  at  the  national 
t)est  hid  or  best  offer  disseminated 
pursuant  to  .SEC  Rule  llAcl-l  "  (The 
"NBBO").  When  the  (Commission 
ipproved  the  program  on  a  pilot  basis. 
It  requested  that  the  Exchange  submit  a 
rcfiort  to  the  Commission  de.scribing  the 
Exchange  s  experience  with  the  pilot 
program.  The  C'ommission  stated  that 
the  report  should  include  at  least  six 
months  of  trading  data.  Due  to 
programming  issues,  the  pilot  program 
was  not  implemented  until  April,  1997. 
Six  months  of  trading  data  did  not 
become  available  until  November,  1997. 
As  a  result,  the  Exchange  requested  an 
additional  three-month  extension  to 
collect  the  data  and  prepare  the  report 
for  the  Commission. 

On  December  31,  1997,  the 
Commission  extended  the  pilot  program 
for  an  additional  three  months,  until 
March  31,  1998,  to  give  the  Exchange 
additional  time  to  prepare  and  submit 
ths^  report  and  to  give  the  Commission 
adequate  time  to  review  the  report  prior 
to  approving  the  pilot  on  a  permanent 
basis  "'  The  Exchange  submitted  the 
report  tn  the  Commission  on  lanuar\'  30, 
1998.  Subsequently,  the  Exchange 
requested  another  three-month 
extension,  in  order  to  give  the 
Commission  adequate  time  to  approve 
till'  pilot  program  on  a  permanent  basis. 
')n  March  31.  1998.  the  Commission 
ip()inved  the  pilot  for  an  additional 
thret. -month  period,  until  lune  30. 
1',1'JH.   '  On  luly  1,  1998,  the 


,st!.unties  to  5(M)).  41.i<U  IMin  IJ.  m')q).  64  FR 
278M  (Mrtv  21    mw)  (.irder  oxprtiicliiit.  Ihe  mimlwr 
(if  p|iKilj|c  MM  urilii's  to  UHK)). 

riic  M.\X  svslcrn  miiv  In-  used  to  pmvidn  hh 
diiliiiii.diMi  iiuliviT\  iiDi)  cxei  iitioii  fHi:ililv  for  ortliTs 
IlirtI  iiro  I'liuitili-  for  I'VM  iilion  iiiidor  Ihr  Kxchangi-s 
BEST  Rule  iiiid  (crliiifi  iidiir  oriiers.  .SVpCIIX  KuIi-s. 
.Art.  .XX.  Kill.-  17(1.).  .\  MAX  order  thai  Tils  within 
Ihi-  BK.ST  pHrHincli^rs  i^  pxirciitHd  |iiirsuiinl  to  Ihr 
BEST  Riilf  vi,i  thi-  VI.AX  >vst('m  If  an  ordi-r  is 
(iiilMdi-  the  BEST  (KirHmcttTs.  the  BE.ST  rule  d(H!N 
not  apply.  Iiiil  \\.\\  svsIitti  handliiiK  nilt".  rnnuiin 
applJc.iljlH. 

"  St^  S(H  iiritip>  Exchan^i^  Ai.t  Kniease  No.  381  m. 
H2  VK  1788  (laniiarx  n.  1TO7|. 

■M7{;KK  240  llAcl-l 

'".Sfc  .S<s  unties  Ex(  haiini-  .Ai  I  Ki-Irh!>l'  No.  :I9.512. 
h2  EK  ir,17  (liiniiary  9.  1918) 

"  .S«-  .SM.uritii-s  Exi.haiisf  ,\(  t  KeleHsr  No.  39823, 
63KR  1724h(April8.  ITOB). 


Commission  approved  the  pilot  for  an 
additional  six-month  period,  until 
December  31,  1998.'-  On  December  31, 
1998,  the  Commission  approved  the 
pilot  for  an  additional  six-month  period, 
until  June  30.  1999."  On  June  30.  1999, 
Commission  approved  the  pilot  for  an 
additional  seven-month  period,  until 
Januarx  31,  2000.'-'  On  January  31, 
2000,  the  Commission  approved  the 
pilot  for  an  additional  three-month 
period,  until  May  1,  2000.'"'  On  May  1, 
2000,  the  Commission  approved  the 
pilot  for  an  additional  six-month  period. 
until  November  1,  2000."'  On  November 
15,  2000,  the  Commission  approved  the 
pilot  for  an  additional  one-year  period, 
until  November  1,  2001.'"  In  light  of  the 
evolving  nature  of  the  Nasdaq  market 
and  unlisted  trading  of  Nasdaq/NM 
securities,  the  exchange  now  requests 
anothta-  extension  of  the  current  pilot 
program,  through  November  1,  2002. 
The  Exchange  is  not  requesting  approval 
of  any  changes  to  the  pilot  program  in 
this  submission. 

Under  the  pilot  program,  specialists 
must  ctmtinue  to  accept  agency  "* 
market  orders  or  marketable  limit 
orders,  but  only  for  orders  of  100  to 
1000  shares  in  Nasdaq/NM  securities 
rather  than  the  2099  share  limit 
previously  in  place.  This  threshold 
order  *:ceptance  requirement  is  referred 
to  as  the  "auto  acceptance  threshold." 
Specialists,  however,  must  accept  all 
agency  limit  orders  in  Nasdaq/NM 
securities  from  100  up  to  and  including 
ICOOOi shares  for  placement  in  the  limit 
order  book.  Specialists  are  required  to 
automatically  execute  Nasdaq/NM 
orders  in  accordance  with  certain 
amendments  to  the  pilot  program  that 
recently  were  approved  by  the 
Commission.'"' 

The  pilot  program  requires  the 
specialist  to  set  the  MAX  auto-execution 
threshold  at  300  shares  or  greater  for 
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»e<:ijrities  Exchange  Art  Release  No.  40150. 

t  (lulv  8.  HW8). 
iecurities  Exchange  Act  Release  No.  408t>8. 
5  llaniiary  12.  1999). 
«•(  iirities  Ext  hange  Act  Release  No.  4158b. 

IH()iily  8.  1999). 
iecurities  Exchange  Act  Release  No.  42372. 
25  (Eebniar\  9.  2(XX)|. 
viK:urilies  Exchange  Act  Release  No.  42740. 
e  !>49  (May  8,  2000) 
ieciirities  Exchange  Ait  Release  No.  43565. 
Ibfi  (Noveinlwr  29.  2000). 
erm  "agency  order'  means  an  order  for 
III  of  a  ( iistomer.  but  dtx-s  not  include 
lal  orders,  as  defined  in  CHX  Rules.  Art 
(■  2.  Interp.  and  Policy  .04.  The  rule 
■professional  order"  as  any  order  for  Ihe 
>f  a  broker-dealer.  Ihe  aci  ouni  of  an 

IMirson  of  a  broker-dealer,  or  any  account 
a  broker-dealer  or  an  assixjialed  person  of 
J«iuler  has  any  direct  or  indirect  interest. 
>ecuritit?s  Exchange  Act  Release  No.  44778. 

4  (.Septemlier  17.20011. 
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Nasdaq/NM  securities  When  a  CHX 
specialist  is  quoting  at  the  NBBO,  orders 
for  a  number  of  shares  less  than  or  equal 
to  the  size  of  the  specialist's  quote  are 
executed  aut(unatically  (in  an  amount 
up  to  the  size  of  the  specialist's  quote). 
Orders  of  a  size  greater  than  the 
specialist's  quote  are  automatically 
executed  up  to  the  size  of  the 
spec  ialisfs  quote,  with  the  balance  of 
the  order  designated  as  an  open  orJer  in 
the  specialist's  book,  to  be  filled  in 
accordance  with  the  Exchange's  rules 
for  manual  executiim  of  orders  for 
Nasdaq/NM  securities.  Such  rules 
dictate  that  the  specialist  must  either 
manually  execute  the  order  at  the  NBBO 
or  a  better  pric;e  or  act  as  agent  for  the 
order  in  seeking  to  obtain  the  best 
available  price  for  the  order  on  a 
marketplace  other  than  the  Exchange,  if 
the  specialist  decides  to  act  as  agent  for 
the  order,  the  pilot  program  requires  the 
specialist  to  use  oiuer-routing  systems 
to  obtain  an  execution  where 
appropriate.  Orders  for  securities  quoted 
with  a  spread  greater  than  the  minimum 
variation  are  executed  automatically 
after  a  fifteen  second  delav  from  the 
time  the  order  is  entered  into  MAX.  The 
size  of  the  specialist's  bid  or  offer  is 
then  automatically  dec  remented  by  the 
size  of  the  execution.  When  the 
specialist's  quote  is  exhausted,  the 
system  generates  an  autoquote  at  an 
increment  away  from  the  NBBO.  as 
determined  by  the  specialist  from  time 
to  time,  for  either  100  or  1000  shares, 
depending  on  the  issue.-" 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  security  at  the  NBBO.  an 
order  that  is  of  a  size  less  than  or  equal 
to  the  auto  execution  threshold 
de.Mgnated  by  the  spec  lalist  will  execute 
automatically  at  the  NBBO  price  up  to 
the  size  of  the  auto  execution  threshold 
Orders  of  a  size  greater  than  the  auto 
executi(5n  threshold  will  b(>  designated 
as  open  orders  in  the  spec  ialist's  book 
and  manually  executed,  unless  the 
order-sending  firm  previousK-  has 
advised  the  specialist  that  it  elects 
partial  automatic  execution,  in  which 
event  the  order  will  be  executed 
automatically  up  to  the  size  of  the  auto 
execution  threshold,  with  the  balance  of 
the  order  to  he  designated  as  an  open 
order  in  the  specialist's  book. 

Whether  the  specialist  is  quoting  at 
the  NBBO  or  not.  "oversized  "  orders. 
i.e..  orders  that  are  of  a  size  greater  than 
the  auto  acceptance  threshold  of  1000 
shares  (as  designated  by  the  specialist), 
are  not  subject  to  the  foregoing 


-"  Specifically,  the  autoquote  is  ctirrentlv  for  one 
normal  unit  of  trading  (usually  100  shares)  for 
issues  that  (Mxanie  siibjii  I  to  mandatory 
compliance  ivith  SEC.  Rule  1  l.\cl-4  on  or  prior  to 
February  24.  1997  and  1000  shares  for  other  issues. 
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requirements,  and  may  be  canceled 
within  one  minute  of  being  entered  into 
MAX  or  designated  as  an  open  order. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  sei  unties 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(bl  of  the 
Act.-^'  The  CHX  believes  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act  2-  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  tn  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  svstem.  and  in 
general,  to  protect  investors  and  the 
public  interest. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  f  ompetition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulator,-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(ii;)  Become  operati\e  for  .10  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
mav  designate  -■ '  Because  the  Exchange 
has  requested  that  the  Commission 
accelerate  the  operative  date,  and  the 
Commission  has  approved  acceleration 
of  the  operative  date,  the  proposed  rule 
change  has  become  effective  pursuant  to 
section  19(b)(3){Al  of  the  Act  --'  and 
Rule  19b— 1(0(6)  thereunder.-^'-  At  any 
time  within  60  davs  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summariK  abrogate  such  rule 


-'  ISf.S.C.  78Hb). 

."ISli.S.C.  78flb)(5). 

2' As  required  under  Rule  19b-4(n(6)(iii],  the 
Exchange  provided  the  (iimmission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  dale 
or  such  shorter  time  as  designated  bv  the 
Cotnmission. 

"15U.S.C.  78s(b)(3)(A). 

"17CFR240.19b-4(f)(6). 


change  if  it  appears  to  the  Commission 
that  such  action  is  necessarv  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

As  noted  above,  the  Exchange  has 
requested  that  the  Commission 
accelerate  the  operative  date.  The 
Commission  finds  good  cause  to 
designate  the  proposal  to  become 
operative  immediately  through 
November  1,  2002  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Specifically,  acceleration  of  the 
operative  date  will  allow  the  pilot  that 
permits  trading  of  Nasdaq/NM  securities 
on  the  CHX  to  continue  uninterrupted. 
Further,  the  Commission  notes  that  the 
Exchemge  is  not  changing  any  portion  of 
its  current  pilot  with  the  exception  of 
extending  the  pilot  for  an  additional 
year.  For  these  reasons  the  Commission 
finds  good  cause  to  designate  that  the 
proposal  is  operative  immediately 
through  November  1,  2002.^'* 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  w  ithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  CHX  AH 
submissions  should  refer  to  File  No. 
SR-CHX-2001-22  and  should  be 
submitted  bv  November  29.  2001. 


For  Ihe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-" 

Margaret  H.  McFarland, 

Deputy  Secrtitan. 

IFR  Doc.  01-28081  Filed  11-7-01:  8:45  am) 

BILLING  CODE  8C'0<:--V 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-4501  ^    File  No  SR-NASD- 
2001-78] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers.  Inc.  Relating  to  the  Manning 
Pilot  for  Limit  Order  Protection  on  the 
ore  Bulletin  Board 

November  1 .  2001 

Pursuant  to,  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  November 
1,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary  .  The  Nasdaq 
Stock  Market.  Inc.  "Nasdaq"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Hems  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  under  paragraph  (f)(6)  of 
Rule  29b-4  under  the  Act. '  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulator\  Organization  s 
Statement  of  the  Terms  of  Substant  e  of 
the  Propo!»ed  Rule  (Ihange 

This  is  a  proposal  to  amend  NASD 
Rule  6541  which,  for  a  pilot  period 
ending  February  8,  2002,  prohibits 
member  firms  from  trading  ahead  of 
customer  limit  orders  in  designated 
OTC  Bulletin  Board  ( "OTCBB") 
securities.  Portions  of  NASD  Rule  6541 
were  previously  amended  for  a  three- 
month  pilot  period  running  from  August 
1.  2001.  to  November  1.  2001  •■  The 
amendment  effected  by  this  filing 


-''  For  purposes  only  of  aci^elerating  the  operative 
date  of  this  proposal.  Ihe  Commission  has 
ronsidered  Ihe  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 


-"17(:FR20<130-3(aMl2). 
'ISl'.S.C.  78sH))(l). 
-17(:FR240  191>-». 
'17(.TR  240  1 «!)-»( Olh) 

*Sef  Securities  Exchange  Act  Releas<-  \u.  445i:i 
(July  26.  2001).  66  FR  40304  (AuRUsI  2.  2001). 
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r>'\is(>s  thi'  rule  text  of  the  thrtH'-nnuith 
[)ii()t 

PurMiant  to  Rule  19iT-4iri  under  the 
Act.  N'asdatj  ha^  lit-.sii^natpd  this 
proposal  as  non-(  ontrcutTsiai  and 
requests  that  the  Commission  waive 
both  the  five-dav  notice  and  the  30-day 
pre-operati\  e  requirement  contained  in 
Rule  19b-4in(B)(iii).''  If  such  waiver  is 
granted  bv  the  Commission,  the  rule 
change  will  be  effective  on  November  1. 
JOOl.  and  will  rt-niain  in  effect  for  a 
pilot  period  ending  on  January  14,  2002, 
the  date  when  a  similar  pilot  rule 
relating  to  Nasdaq  securities  will  expire. 

The  text  of  the  proposed  rule  change 
is  provided  below.  New  language  is  in 
italics:  deletions  are  in  brackets. 


6541 .     Limit  Order  Protection 

i.i)  Meintiers  shall  be  prohibited  !rom 
trading  ahead"  of  customer  limit 
orders  that  a  member  accepts  in 
securities  quoted  on  the  OTCBB. 
Members  handling  customer  limit 
orders,  whether  recei\ed  from  their  own 
I  ustomers  or  from  another  member,  are 
prohibited  from  trading  at  prices  equal 
or  sufit-rior  to  that  of  the  customer  limit 
iirder  without  executing  the  limit  order. 
Mi-nibers  are  under  no  obligation  to 
ai  (  ept  limit  orders  from  any  customer. 

(b)  Members  inav  |not)  avoid  [such] 
tin'  obligation  specified  in  paragraph  (a) 
through  the  provision  of  price 
unprovement[.  unless:].  If  a  customer 
iiinit  order  is  priced  at  or  inside  the 
I  urrent  inside  spread,  however,  the 
price  improvement  must  he  for  a 
minimum  of  the  lesser  of  SO. 01  or  one- 
hiilf !'/.')  of  the  current  inside  spread. 

((1)  for  customer  limit  orders  priced  at 
or  inside  the  tiurrent  inside  spread,  the 
price  improvement  is  for  a  minimum  of 
the  lesser  of  SOI  or  one-half  (Vz)  of  the 
current  mside  spread:  or] 

[(2)  for  customer  limit  orders  priced 
outside  tlie  current  inside  spread  by 
.S  01  nr  less,  the  market  maker  executes 
th»'  in(  oming  order  at  or  better  than  the 
inside  bid  (for  held  buy  orders)  or  offer 
(for  held  sell  oriiers).] 

1(3)  for  customer  limit  orders  priced 

more  than  S  01  outside  the  inside 
sprt'tid,  nn  obligatum  is  imposed  under 
subscciion  (a)  above.] 

For  purposes  of  this  rule,  the  inside 
spread  shall  be  defined  as  the  difference 
lietween  the  best  reasonably  available 
bid  and  offer  in  the  subject  securitv.  (ci- 
te) .No  Change 


II.  Self-Regulatory  Organization's 
Statement  ot  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  Februar\'  8,  2001,  the  Commission 
approved  new  NASD  Rule  6541  which, 
on  a  pilot  basis,  applies  the  basic 
customer  limit  order  protection 
principles  that  presently  apply  to 
Nasdaq  securities  to  designated 
securities  that  are  traded  on  the 
OTCBB.«  NASD  Rule  6541(a),  in 
general,  prohibits  member  firms  that 
accept  customer  limit  orders  in  these 
securities  from  "trading  ahead"  of  their 
customers  for  their  own  account  at 
prices  equal  or  superior  to  the  limit 
orders,  without  executing  them  at  the 
limit  price.  NASD  Rule  6541(b)  requires 
member  firms  to  provide  a  minimum 
level  of  price  improvement  to  incoming 
orders  in  OTCBB  securities  if  the  firm 
chooses  to  trade  as  principal  with  those 
incoming  orders  while  holding 
customer  limit  orders.  If  a  firm  fails  to 
provide  the  minimum  level  of  price 
improvement  to  the  incoming  order,  the 
firm  must  execute  its  held  customer 
limit  orders. 

The  limit  order  pfrotection  embodied 
in  NASD  Rule  6541  is  an  investor 
protection  tool  based  on  NASD  IM- 
2110-2  (commonly  known  as  the 
"Manning  Rule").  In  Manning,  the 
NASD  found  and  the  SEC  affirmed  that 
a  member  firm  that  accepts  a  customer 
limit  order  has  a  fiduciary  duty  not  to 
trade  for  its  own  account  at  prices  more 
favorable  than  the  customer  order." 
NASD  Rule  6541  expands  to  the  trading 
of  OTCBB  the  protections  that  NASD 
IM-2110-2  provides  to  the  trading  of 
Nasdaq  National  Market  and  SmallCap 
securities. 

On  March  2.  2001  and  April  6,  2001, 
the  Commission  approved  modifications 


1-(.1K  ,;40.19b-4{n(6|(iii). 
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urilies  Exchange  Act  Release  No.  43944 
I.  2(X11).  Bfi  FR  10541  (Februarv  15.  2001) 
SR-NASD-OO-22). 

V  E  F  Mutton  h-  Co..  Securities  Exchange 
No.  25887  duly  6.  1988)  C  .\4anning"]. 


10  NASD  IM-2nO-2.'^  In  general,  these 
modifications  narrowed  the  amount  of 
jjnce  improvement  required  to  avoid  the 
obligation  to  fill  a  customer  limit  order, 
in  recognition  of  the  introduc;tion  of 
decimal  pricing  of  Nasdaci  securities.  On 
lulv  26.  2001,  Nasdaq  filed  and 
implemented  an  amendment  to  NASD 
Rule  6541(b)  (SR-NASD-2n01-.19)  that 
likewise  narrowed  the  amount  of 
required  price  improvement  for  trading 
of  OTCBB  securities."  As  originallv 
drafted.  NASD  Rule  6541(b)  required 
price  improvement  of  at  least  t)ie  lesser 
of  SO. 05  or  one-half  of  the  current  inside 
spread.  Under  SR-NASD-2001-39.  the 
price  improvement  requirement  was 
narrowed  to  SO. 01  or  one-half  the  inside 
spread  (whichever  is  less)  for  a  market 
maker  wishing  to  trade  in  front  of  a  held 
customer  limit  order  that  is  priced  at  or 
inside  the  current  inside  spread  for  an 
OTCBB  security.  For  a  customer  limit 
order  priced  less  than  SO. 01  outside  the 
inside  spread,  however.  SR-NASD- 
2001-39  required  a  market  maker 
seeking  to  trade  in  front  of  such  limit 
order  to  execute  its  trades  at  a  price  at 
least  equal  to  the  inside  bid  (with 
respect  to  a  held  customer  limit  order  to 
buv)  or  inside  offer  (for  a  held  order  to 
sell).  Moreover,  SR-NASD-2001-39 
provided  that  limit  order  protection 
would  not  applv  to  a  customer  limit 
order  that  was  priced  more  than  SO. 1)1 
outside  the  current  inside  spread.  The 
amendment  to  NASD  Rule  6541(b) 
adopted  bv  SR-NASD-2001-39  has 
been  effective  for  a  three-m(mth  pilot 
period  that  ends  on  November  1.  2001. 
Nasdaq  is  amending  NASD  Rule  6541 
(b)  to  eliminate  the  minimum  price 
improvement  requirement  for  limit 
orders  outside  the  inside  spread. 
Accordingly,  any  degree  of  price 
improvement  would  relieve  a  market 
maker  from  the  obligation  to  fill  a  limit 
order  that  is  outside  of  the  inside 
spread.  However.  Nasdaq  is  also 
eliminating  the  provision  of  the  pilot 
that  provided  no  limit  order  protection 
to  c:ustomer  limit  orders  that  are  priced 
more  than  SO. 01  outside  the  current 
inside  spread.  Thus,  the  basic 
prohibition  on  trading  ahead  of  a 
customer  limit  order  at  a  price  equal  or 
superior  to  the  limit  order  without  filing 
the  limit  order  would  apply  to  all  limit 
orders  in  OTCBB  securities  covered  bv 


"Spf  .Set  unities  tixi  hanse  .^ct  Release  No.  44030 
(March  2.  :;0(I1|.  hh  IK  14215  (March  9.  2001) 
(approving  SR-\A.SI>-2(101-09);  Securities 
Exchange  A(  I  Release  Nn   441f.5  (April  6.  2001).  66 
FK  19268  (.\pril  13.  20011  (approving  SR-NASD- 
2(H)l-27).  Spc  also  S^-curities  Exchange  Act  Releasf^ 
Nil   44529  (lulv  9.  2(K)1 1   ti6  FK  i-082  (lulv  16. 
2rMn)  (SR-NASD-2iKll-4  1) 

■".Spe  .Securities  Fxi  hcumc  .\(t  Release  No.  44593 
(July  26.  2001).  66  FK  40304  (August  2,  2001). 
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NASD  Rule  6541    The  amount  ot 
required  price  improvement  for  limit 
orders  priced  inside  the  current  inside 
spread  would  remain  the  lesser  of  SO. 01 
or  one-half  of  the  current  inside  spread. 

Nasdaq  proposes  to  make  this  change 
because  the  degree  of  price 
improvement  required  under  both  the 
original  rule  and  SR-NASD-2001-39  is 
quite  large  in  comparison  to  the  share 
price  of  many  OTCBB  securities.  In 
contrast  to  Nasdaq  securities,  many 
OTCBB  securities  trade  at  prices  of  a 
few  cents  or  less  and  may  be  quoted  out 
to  four  decimal  places.'"  Accordingly. 
OTCBB  market  makers  may  be  required 
to  fill  limit  orders  at  prices  that  are  quite 
divergent,  in  percentage  terms,  from  the 
price  of  the  order  that  was  traded  ahead. 
An  example  will  illustrate  the  concern 
addressed  bv  this  rule  change: 

Market  is'SO.0165  to  S0.0167. 

MM  receives  and  holds  customer's 
limit  order  to  buy  priced  at  SO. 0065. 

MM  receives  a  sell  order  priced  at 
S0.0164  and  immediately  executes  that 
order  on  a  proprietor,'  basis. 

Under  the  current  pilot,  since  MM 
held  a  limit  order  to  buy  priced  within 
SO. 01  of  the  inside  spread  and  bought 
on  a  proprietary  basis  at  a  price  less 
than  the  inside  bid,  MM  would  be 
required  to  fill  the  customer's  limit 
order.  In  this  example,  however,  the 
price  of  the  proprietar\'  trade  is  over 
150%  higher  than  the  price  of  the  limit 
order  that  MM  must  fill.  Thus,  the 
operation  of  the  rule  may  significantlv 
affect  the  profitability  of  market  making 
in  the  low-priced  and  thinly  traded 
securities  that  are  traded  on  the  OTCBB 
Under  the  proposed  rule  change.  MM 
would  be  required  to  fill  the  limit  order 
only  if  its  proprietan.  trade  was  at  or 
below  the  price  of  the  limit  order. 

Nasdaq  believes  that  the  proposed 
rule  change  draws  an  appropriate 
balance  between  providing  effective 
limit  order  protection  for  customers 
who  aggressively  seek  to  participate  in 
trading  at  the  inside  market  while 
reducing  the  incidence  of  forced  trading 
losses  to  market  makers  who,  in  meeting 
their  firm  quote  and  best  execution 
obligations  to  other  market  participants, 
trade  near  customer  limit  orders  priced 
outside;  the  spread.  In  doing  so,  Nasdaq 
believes  that  the  proposed  rule  change 
will  help  to  promote  the  liquidity  of  the 
OTC^BB  by  encouraging  greater  market 
maker  participation  in  the  market. 
Nasdaq  represents  that  it  and  NASD 


'"In  the  draft  nolir>>  pniviileil  to  the  CUjcninibsirm. 
Nasdaq  intorriM  tly  staled  that  OTCBB  securilies 
could  \w  (]uo!eti  to  five  dm  imal  plai  es.  Tt-lephone 
conversation  between  lohii  Vetler.  .Assistant 
General  t  jjuasel.  Nasdaq,  and  Michael  (law. 
Special  (xiunsel,  (kimnilssion,  on  Novemlwr  1. 
2001. 


Regulation  will  closely  monitor  the 
protection  of  customer  limit  orders  and 
analyze  and  evaluate  trading  activity  to 
determine  if  future  changes  to  price 
improvement  standard  of  NASD  Rule 
6541  are  warranted. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  "  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade:  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities:  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system:  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatoiy  Organization 's 
Statement  on  Comments  on  the    ■ 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Efferfiveness  of  the 
Proposed  Rule  Chanop  and  Timing  tor 
Commission  .\i  tion 

The  proposed  rule  change  has  been 
filed  by  Nasdaq  as  a  non-controversial 
rule  change  pursuant  to  Rule  19b— 4(f)(6) 
under  the  Act.  Nasdaq  represents  that 
the  foregoing  proposed  rule  change:  ( 1 ) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest; 
therefore,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  '-■  and  Rule  19b-4(f)(6)  thereunder. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


or  otherw  ise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-dav  pre- 
operative period  required  by  Rule  19b- 
4(0(6),  which  would  allow  the  proposal 
to  become  operative  on  November  1 , 
2001.  The  Commission  finds  that 
granting  this  request  is  consistent  with 
the  protection  of  investors  and  the 
public  interest,  as  price  improvement 
standards  under  NASD  Rule  6541  will 
remain  in  effect  on  an  uninterrupted 
basis.' '  The  Commission  finds, 
moreover,  that  it  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  to  allow  Nasdaq  to  eliminate 
NASD  Rule  6541(b)(3)  as  of  November 
1,  2001.  as  this  provision  withholds 
limit  order  protection  from  customer 
limit  orders  in  OTCBB  securities  that 
are  priced  more  than  SO. 01  outside  the 
current  inside  spread. 

Rule  19b-4(f)(6)  also  requires  the  self- 
regulatory  organization  to  give  the 
Commission  written  notice  of  its  intent 
to  file  a  proposed  rule  change  at  least 
five  business  days  prior  to  the  date  of 
filing  of  the  proposed  rule  change,  or 
such  shorter  time  as  designated  bv  the 
Commission.  Nasdaq  has  requested  that 
the  Commission  waive  this  five-day 
period.  For  the  same  reasons  that  the 
Commission  has  determined  to  waive 
the  30-day  pre-operative  period,  the 
Commission  also  waives  the  five-day 
notice  period. 

r\'.  Solicitation  of  Comments 

Interested  persons  are  united  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


"  15i;.S.C;.  7Hi>-3(b)(6|. 
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the  principal  offirp  of  the  NASD.  All 
submissions  shouhl  rofer  to  File  No. 
SR-NASD-2001-78  and  should  be 
submitted  by  November  29.  2001. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

anlhnritv  '■* 

Man^arel  H.  McFarland. 

Dt'putv  Sfcri^tarw 

iFRDoi    m-28nR2  Filed  11-7-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^5012;  File  No.  SR-NYSE- 
2001-29] 

Self-Regulatory  Organizations:  Order 
Approving  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange.  Inc. 
Eliminating  the  Exchange's  Discretion 
To  Exempt  Relief  Specialists  From 
Registration  and  Approval 

November  2.  2001. 

On  August  21.  2001.  the  New  York 
Stock  Exchange.  Inc.  (".NYSE"  or 
"Exchange")  filed  with  the  Securities 

and  Ex(  hange  Commission 
("Commission";,  pursuant  to  section 
19(h)(l  i  of  the  Securities  Exchange  Act 
of  19,34  ("Act")  '  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
fliminate  the  Exchange's  discretion  to 
'•\empt  relief  specialists  from 
registration  and  approval  requirements. 
Specificallv,  the  proposed  rule  change 
would  amend  NYSE  Rule  103 
(Registration  of  Specialists)  to  delete  the 
provision  that  grants  the  Exchange  the 
discretion  to  e\i>mpt  relit^f  specialists 
from  registration  and  approval 
re(juirements 

.\( X  ording  to  the  NYSE,  the  provision 
in  .NYSE  Rule  103  is  unnecessarv' 
because  NYSE  Rule  104.15  requires 
regular  specialists  to  either  (1)  be 
assiK  iated  with  other  members  also 
r''^4ist.'re(i  as  rei;ul<ir  spec:ialists  in  the 
s.iine  sto(  ks  .ind  arrange  for  at  least  one 
member  of  the  group  to  be  in  attendance 
during  the  hours  when  the  Exchange  is 
open  for  business,  or  (2)  arrange  for  the 
registratitm  b\'  at  least  one  other 
member  as  relief  spec  ialist.  who  would 
alwavs  be  available,  in  the  regular 
s[)ecialist's  absence,  to  take  over  the 
hook  and  to  service  the  market,  so  that 
there  would  be  no  interruption  of  the 
continuity  of  service  during  the  hours 
when  the  Exchange  is  oprn  for 
business. ' 


"  irCFR  200.3f>-3(a)(12). 
■ISU.S.C  78s(b)(l). 
•17CFR  240.19b-4. 

'Tnlephone  conversation  t)elween  Melvin 
Hanlon.  Senior  Special  fxjunsel.  NYSE,  and 


The  proposed  rule  (  hange  was 
published  for  comment  in  the  Federal 
Register  on  September  27,  2001.^  The 
(Commission  received  no  comments  on 
the  proposal. 

The  CoBimission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act.'' 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act,"  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  promote  just  and 
equitable  principles  of  trade  and  in 
general  to  protect  investors  and  the 
public  interest.  Specifically,  the 
Commission  believes  that  the  proposal 
should  ensure  that  only  qualified 
[)ersons  act  as  specialists  because  it 
requires  all  specialists  to  comply  with 
registration  and  approval  requirements. 
In  additi(»i.  the  provisions  of  NYSE 
Rule  104.15  will  ensure  that  specialist 
firms  always  have  a  relief  specialist  who 
meets  the  registration  and  approval 
requirements  of  NY'SE  Rule  103 
available  to  take  over  the  book  if 
necessary  at  any  time.  Accordingly,  the 
provisions  of  NYSE  Rule  104.15  make 
the  exemption  provided  for  in  NYSE 
Rule  103  unnecessary. 

It  is  therefore  ordered,  pursuant  to 
section  I9{b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-2001- 
29)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorit',   ' 

Margaret  U.  .Mclarland. 

Deputy  Seirptary. 

|FR  Doc  01-28080  Filed  1 1-7-01:  8:45  ami 
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Jennifer  L,e\  is.  Attumey.  Division  of  Market 
Kefiulation,  ^immission.  on  Ortober  29.  2001. 

*  See  Securities  Exchange  .^c^  Release  No.  44825 
{Septemt)erpO.  2001).  ti6  FR  49442. 

^  In  appriA  ing  this  proposal  rule  change,  the 
Commissio4  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  lomialion.  15  l!.S.C;.  78c(f). 

"*  ISU.S.C.  78f. 

M5U.S.C    78f(b)(5). 

"ISU.S.C.  78slb)(2). 

'17CFR   i00.30-3(a)(12) 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

e. 

African  Growth  and  Opportunity  Act 
Implementation  Subcommittee  of  the 
Trade  Policy  Staff  Committee; 
Extension  of  Deadline  for  the 
Submission  of  Public  Comments  on 
Annual  Review  of  Country  Eligibility 
for  Benefits  Under  the  African  Growth 
and  Opportunity  Act.  Title  I  of  the 
Trade  and  Development  Act  of  2000  via 
Electronic  Mail  or  Facsimile 

ACTION:  Extension  of  deadline  for 
submission  of  comments  via  E-mail  or 
Fax. 


SUMMARY:  The  African  Growth  and 
Opportunity  Act  Implementation 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  (the  "Subcommittee")  is 
extending  the  deadline  for  the 
submission  of  public  comments  \  ia  fax 
or  e-mail  for  the  annual  review  of  the 
eligibility  of  sub-Saharan  .African 
countries  to  receive  the  benefits  of  the 
African  Growth  and  Opportunity  .\c\ 
("AGOA  ")  from  November  B.  2001.  to      - 
November  14,  2001 
DATES:  The  deadline  for  comments  is 
November  14.  2001 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Office  of  African  .\ffairs.  {)ffice  of  the 
United  States  Trade  Rei)resentati\e,  600 
17th  Street.  NW.  Room  501,  Washington 
DC  20508  Telephone  (202) 395-9nl4 
SUPPLEMENTARY  INFORMATION:  On 
October  17.  2001.  the  Subcommittee 
published  in  the  Federal  Register  an 
extension  of  the  deadline  for  the 
submission  of  written  public  comments 
for  the  annual  re\iew  of  the  eligibility 
of  sub-Saharan  .African  countries  to 
receive  the  benefits  of  AGOA  ( 'Federal 
Register  notice  ")   .S>p,  66  FR  52825 
According  to  the  Federal  Register 
notice,  the  deadline  for  the  submission 
of  all  written  comments  was  extended  to 
November  6.  2001. 

Since  the  week  prior  lo  the 
publication  of  the  Federal  Register 
notice,  all  mail  delivery  to  the  Office  of 
the  United  States  Trade  Representative 
has  been  halted  due  to  concerns  of 
possible  biological  contamination,  and 
it  is  unclear  v«hen  deliveries  will 
resume.  Consequently,  the 
Subcommittee  is  hereby  extending  the 
deadline  for  the  submission  of 
comments  once  again  until  not  later 
than  November  14.  2001.  in  order  to 
permit  Parties  additional  time  to  submit 
their  comments  via  electronic  mail  ("e- 
mail")  or  facsimile  ("fax").  Even  if  a 
Party  has  sent  its  comments  via  the 
United  States  Postal  Service  or  any 
other  deliven,'  service.  USTR 
recommends  assuming  ihat  they  have 
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not  been  received  by  USTR  and  re- 
submitting the  comments  via  e-mail  or 
fax. 

Parties  should  refer  to  the  original 
request  for  comments,  published  in  the 
Federal  Register  on  September  25.  2001. 
for  an  explanation  of  AGOA,  the  AGOA 
eligibility  requirements,  and  a  list  of 
current  beneficiary  and  non-beneficiar%' 
countries.  See.  66  FR  49059. 
Submissions  via  e-mail  should  be  sent 
to  FR0003@ustr.gov;  submissions  via  fax 
should  be  sent  to  (202)  395-4505. 

(barmen  Suro-Bredie, 

Chair.  Tradft  Policy  Staff  Committee. 

(FRno(    01-28223  Filed  1 1-6-01:  2:23  pm] 

BILLING  CODE  31 90-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34047  {Sul>-No. 
1)1 

Kansas  &  Oklahoma  Railroad,  Inc- 
Trackage  Rights  Exemption-Central 
Kansas  Railway,  L.L.C. 

AGENCY:  Surface  Transportation  Board. 

DOT 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502.  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34047  '  to  permit  the  trackage  rights  to 
expire,  as  they  relate  to  the  operations 
extending  near  Garden  Plains  and 
Wichita,  on  the  date  that  CKR  certifies 
the  completion  of  a  line-relocation 
project  near  Kingman.  KS.  and  a  line- 
rehabilitation  project  between  Wichita 
and  Kingman,  via  Conway  Springs,  KS,- 
DATES:  This  exemption  is  effective  on 
November  8.  2001.  Petitions  to  reopen 
must  be  filed  bv  November  28.  2001. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  ,34047  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board.  Office  of  the  Secretarv.  Case 
Control  Unit.  1925  K  Street.  NW., 
Washington.  DC  20423-0001   In 


'  On  May  25.  2001.  K&O  filed  a  notice  of 
exemption  under  the  Board's  class  exemption 
procedures  at  49  C;FR  1 180.2(d)(7).  The  notice 
cosered  the  trackage  rights  agreement  bv  Ontral 
Kansas  Railway.  L.L.C.  (CKR)  to  grant  lemporar\ 
overhead  trackage  rights  to  K&O  over  (XR  track 
IcK-.ated  between  CKR  milepost  19  5.  near  Carden 
Plain.  KS.  and  CKR  milepost  3.5.  at  Wichita.  KS.  a 
distance  of  16  miles.  See  Kansas  &■  Oklahoma 
Railroad.  Inr — Trarkage  Rights  Exemption — 
Central  Kansas  [lailway.  LLC.  STB  Finance  D<xki't 
No.  34047  (STB  served  June  12.  2001). 

'  K&O  has  indicated  that  it  currentlv  expects  to 
have  the  relocation  and  rehabilitation  projects 
completed  and  to  cease  operating  over  CKR's  line 
some  time  in  October  2001. 


addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioner's  representative 
Karl  Morell.  Esq.,  BALL  lANlK  LLP. 
1455  F  Street,  NW.,  Suite  225. 
Washington.  DC  20005 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  1  (800) 
877-8339.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  i'-  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  D  2  D  Legal, 
Suite  405.  1925  K  Street.  NW., 
Washington,  DC  20006.  Telephone: 
(202)  293-7776.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  1  (800)  877-8339.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
vi'ww.  stb.dot.gov. 

Decided:  November  1.  2001. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Clyburn.  and  Commissioner 
Burkes. 

Vernon  A.  Wiiliams, 

Serretan,-: 

IFR  Doc.  01-27q.i2  Filed  11-7-01:  8:45  ami 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No  2900-0605] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  General  Counsel. 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 


SUMMARY:  The  Office  of  General  Counsel 
(OGC),  Department  of  Veterans  Affairs 
(VA).  is  announcing  an  opportunity  for 
public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  (PR,\)  of  1995.  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
currently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  information 
needed  to  determine  applicants' 
eligibility  for  accreditation  as  claims 
agents. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  nn  or  before  Ianuar\-  7,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 


Martin  J.  Sendek  (022C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
martin. sendek^mail.va. gov.  Please  refer 
to  "OMB  Control  No.  2900-0605  "  in 
any  correspondence 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  1.  Seadek  ai  i2U2;  27.-)-o.i25  or 
FAX  (202)  273-6404. 

SUPPLEMENTARY  INFORMATION:  Under  the 
\'K.\  i,i  ly95  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  thev  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  OGC  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary* 
for  the  proper  performance  of  OGC's 
functions,  including  whether  the 
information  will  have  practical  utilitv; 
(2)  the  accuracy  of  OGCs  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  lo  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Accreditation  as 
a  Claims  Agent,  VA  Form  21a. 

OMB  Control  \umber:  2900-0605. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Applicants  for  accreditation 
as  claims  agents  to  represent  benefit 
claimants  before  the  VA  are  required  to 
file  VA  Form  21a  with  VA  Office  of 
General  Counsel  to  establish  initial 
eligibility  for  accreditation.  The 
information  requested  includes  basic 
identifving  information,  information 
concerning  past  representation.  militar\' 
service,  employment,  criminal  activity 
and  mental  health  and  is  necessary*  to 
establish  that  statutorv*  and  regulatory* 
eligibility  requirement;  e.g..  good 
character  and  reputation  are  met.  The 
form  further  ensures  that  VA  has  the 
information  necessary  to  make  decisions 
concerning  an  applicant's  potential 
eligibility  for  accreditation  as  a  claims 
agent. 

Affected  Public:  Individuals  and 
households. 

Estimated  Annual  Burden:  15  hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion 

Estimated  S'umber  of  Respondents: 
20. 
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Dal. Hi  C)i  tuber  19.  2001. 

B\  (lir.'i  linn  of  the  Secretary. 
Donald  L.  Neilson, 

Diwctor.  Information  Management  Sen'ice. 
'FR  Dnf    (n-2H04  1  Filed  1 1-7-01;  8:45  ami 

BICUNG  CODE  U2&-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[CMS  Control  No  290(M)036] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
.\(iministration.  Department  of  Veterans 
.•\ffdirs 
ACTKDN:  Notice. 

SUMMARY:  In  compliance  with  the 
I'aptTuirk  R-'iiuction  Act  (PRA)  of  1995 
i44  I   s  (    .  r-iijl  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
.Administration  (\'BA).  Department  of 
V'fttTdiis  .Affairs,  has  submitted  the 
roll(>ctii)n  of  information  abstracted 
bflovv  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PR.A  submission  describes  the 
nature  of  the  information  collection  and 
its  e.xpocted  cost  and  burden:  it  includes 
the  actual  data  rolloction  instrument. 
DATES:  (iomments  must  be  submitted  nn 
or  before  December  10,  2001 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denize 
Ml  Lamb.  Information  Management 
Ser\  K.e  (U4.5.\4i.  Department  of 
V  ''terans  Affairs,  810  \'ermont  Avenue, 
\\V  .  W.ishiiicton.  DC  20420.  (202)  273- 
HO.ll).  F.\.\    JdJ    27:i-5981  ore-mail: 
denisp  mclamb'i mail.va.gov.  Please 
r"fer  to  'OMB  (  ontml  No   2POO-0036." 
SUPPLEMENTARY  INFORMATION: 

Titlp  Statement  of  Disappearance,  VA 
Form  21-1775. 

OMB  Control  Mumbfr:  2900-0036. 

Type  of  Hevipw:  Extension  of  a 
currently  approved  collection. 

Abstract :Tii\e  38.  U.S.C.,  section  108. 
requires  a  formal  presumption  of  death 
when  a  veteran  has  been  missing  for 
seven  vears.  VA  Form  21-1775  is  used 
to  gather  the  necf^ssary  information  for 
proper  decisiims  regarding  the 
unexplained  absence  of  an  individual. 
W  ithout  this  information,  it  would  not 
be  possible  ffir  VA  to  authorize  death 
benefits 

.\n  aijeiK  \  rna\'  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  r  urr'^uth  \  alid  OMB 
(  ontrol  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  nn  this  collection 
ol  information  was  published  on  August 
24    2001    at  pages  44RB8-44669. 


Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  hours.  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2.000.     I 

Send  doraments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0036"  in  any  correspondence. 

Dated;  October  24,  2001. 

By  direction  of  the  Secretary. 
Donald  L,  Neilson, 

Dirt'ctur.  Information  Management  Service. 
(FR  Doc.  fH-28044  Filed  11-7-01;  8:45  am) 

BILLING  COOE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0159] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  \  eierans  Benefits 
Administration,  Department  of  Veterans 
Affairs, 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork.  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (pMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  December  10.  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veteran*  Affairs.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb^mail.va.gov.  Please 
refer  tn  "OMB  Control  No  2900-0159  " 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Payment  of 
Matured  Endowment.  VA  Form  29- 
5767. 

OMB  Control  Number:  2900-0159. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  notify 
the  insured  that  his/her  endowment 
policy  has  matured  and  to  solicit  the 
disposition  of  the  proceeds  of  the 
policy  The  information  collected  is 
required  by  law  and  is  used  bv  VA  to 
process  the  insured's  request. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  informatitm 
unless  it  displays  a  rurrentlv  \alid  OMB 
control  number  Th"  Federal  Register 
Notice  with  a  fiO-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  .August 
24.  2001,  at  page  44H68, 

Affected  Public  Individuals  or 
households. 

Estimated  Annua!  Burden:  2,867 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
8.600, 

Send  comments  and 
recommendations  concerning  anv 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  C;ontrol  No.  2900- 
0154"  in  any  correspondence. 

Dated:  October  24.  2001. 

Rv  riire(  tion  of  the  Secretarv. 
Donald  L.  Neilson. 

Director.  Information  Management  Seri'ice. 
|FR  Do(    0l-2804,i  Filed  11-7-01:  8:45  am] 

BILUNG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0418] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  Acquisition  and 
Materiel  Management.  Department  of 
\'eterans  Affairs 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Papenvork  Reduction  Act  (PR-A)  of  1995 
(44  U.S.C.  3301  Pt  seq].  this  notice 
announces  that  the  Office  of  .Acquisition 
and  Materiel  Management.  Department 
of  Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
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DATES:  Comments  must  be  submitted  on 
or  before  Defembwr  10.  2001 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  .Nianagement 
Sen-ice  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Wdshmgton.  DC  20420.  (202)  27,3- 
8030  or  FAX  (202)  273-5981  or  e-mail 
to:  denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No,  2900-0418" 
in  rin\  i  iirrespdnden!  <• 
SUPPLEMENTARY  INFORMATION: 

Title:  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  809.106-1 
and  809, 504(d)  and  VAAR  Clause 
852,209-70, 

OMB  Control  Number:  2900-0418. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previouslv  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VAAR  section  809.106-1 
requires  the  contracting  officer  to  ask  a 
firm  being  considered  for  award  of  a 
contract  for  bakery,  dairy,  or  ice  cream 
products  or  for  laundry  or  dry  cleaning 
services  whether  or  not  the  firm's  plant 
has  recently  been  inspected  bv  another 
Federal  agency  and.  if  so,  which  agency. 
The  information  is  used  bv  the 
contracting  officer  to  determine  whether 
or  not  a  separate  inspection  of  the  firm's 
plant  must  be  conducted  by  VA  prior  to 
contract  award   Paragraph  (d)  of  VAAR 
sectum  809,504  and  VAAR  clause 
852.209-70  require  offerors  on 
solicitations  for  management  support 
and  consulting  services  to  advise,  as 
part  of  the  firm's  offer,  whether  or  not 
award  of  the  contract  to  the  firm  might 
involve  a  conflict  of  interest  and,  if  so. 
to  disclose  all  relevant  facts  regarding 
the  conflict.  The  information  is  used  by 
the  contracting  officer  to  determine 
whether  or  not  to  award  a  contract  to 
the  firm  or.  if  a  contract  is  to  be  awarded 
despite  a  potential  confiict.  whether  or 
not  additional  contract  terms  and 
conditions  are  necessary  to  mitigate  the 
conflict 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  It  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  BO-day  comment  period 
soliciting  comments  on  this  collet  tmn 
of  information  was  published  on  .August 
14. 2001. at  pages  42708  and  42709, 

Affected  Public:  Business  or  other  for 
profit,  individuals  or  households,  and 
not-for-profit  institutions 

Estimated  .Annual  Burden 

a,  \'.AAR  section  809  106-1— 30 
hours 

b.  Paragraph  (d)  of  \'A.AR  section 
809,504  and  V.A-AR  clause  852.209-7— 
1.000  hours 


Estimated  Average  Burden  Per 
Respondent: 

a.  VAAR  section  809.106-1—3 
minutes. 

b.  Paragraph  (d)  of  VAAR  section- 
809.504  and  VAAR  clause  852.209-7— 
60  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

a.  VAAR  section  809.106-1 — 600. 

b.  Paragraph  (d)  of  VAAR  section 
809,504  and  VAAR  clause  852.209-7— 
1.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0418"  in  any  correspondence. 

Dated;  October  24.  2001. 

B\  direction  of  the  Secrelan'. 
Donald  L.  Neilson. 

Director.  Information  Management  Service. 
IFR  Doc   01-:804(S  Filed  11-7-01;  8:45  am] 

BILUNG  COOe  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0261] 

Agency  Information  Collection 
Activities  Under  OMB  Review. 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 

Affairs 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperu  ork  Reduction  Act  (PR.A)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
<:T  before  December  10.  2001 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Deni-e 
.McLamb.  Information  Management 
Ser\-ice  (045A4).  Department  of 
Veterans  .Affairs.  810  \'ermont  Avenue. 
NW  .  Washington,  DC  20420.  (202)  273- 
8030.  F.AX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0261." 
SUPPLEMENTARY  INFORMATION: 


Title:  Application  for  Refund  of 
Educational  Contributions  (VEAP. 
Chapter  32.  Title  38,  U.S.C),  VA  Form 
24-5281. 

OMB  Control  Number:  2900-0261. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previouslv 
approved  coUedion  for  which  approval 
has  expired. 

Abstract:  VA  Form  24-5281  is  used 
by  veterans  and  ser\'ice  persons  to 
request  a  refund  of  their  contributions  to 
the  Post-Vietnam  Veterans  Education 
Program,  If  a  participant  disenrolls  fron^ 
the  program  prior  to  discharge  or  release 
from  active  duty,  such  contributions 
will  be  refunded  on  the  date  of  the 
participant's  discharge  or  release  from 
active  duty  or  within  60  days  of  receipt 
of  notice  by  the  Secretary  of  Veterans 
Affairs  of  the  participant's  discharge  or 
disenroUment.  except  that  refunds  may 
be  made  earlier  in  instances  of  hardship 
or  other  good  reasons  as  prescribed  in 
regulations  issued  jointlv  bv  the 
Secretary  and  the  Secretary  of  Defense. 
If  the  participant  disenrolls  from  the 
program  after  discharge  or  release  from 
active  duty,  the  contributions  shall  be 
refunded  within  60  days  of  receipt  of 
the  participant's  VA  Form  24-5281. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  .August 
23.  2001.  at  pages  44440-44441, 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  8.333 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
50.000. 

Send  comments  and 
recommendations  concerning  anv 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0261"  in  any  correspondence. 

Dated:  October  25.  2001. 
By  direction  of  the  Secretary: 
Donald  L.  Neilson. 

Director.  Information  Management  Senice. 
[FR  Doc  01-28047  Filed  11-7-01:  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No  2900-0500] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  \iM.T,in^  B-'iictiiv 
Ailnunistratniii.  D^'partnient  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  rnmp] lance  with  the 
Paperwork  Rcdiu  tion  Act  (PRA)  of  1995 
44  [    N  (;     (51)1  » f  spq.].  this  notice 
annount.eh  that  the  Veterans  Benefits 
.\iinunistration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  ti   thf  ( )ffice  of  Management  and 
Riidi^et    own    for  review  and  comment. 


^ll 


in  describes  the 


liatiip"  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
tht>  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  December  10.  2001. 


FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981  or  e-mai! 
denise.mclamb@mail.va.gov.  Please 
rpf.-rto  OMB  Control  No,  2900-0500." 
SUPPLEMENTARY  INFORMATION: 

Tith:  Status  of  Dependents 
Questionnaire,  VA  Form  21-0538. 

OMB  Control  Number:  2900-0500 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  request 
certification  of  the  status  of  dependents 
for  whom  additional  compensation  is 
being  paid.  Without  the  information, 
continued  entitlement  to  the  benefits  for 
dependents  could  not  be  determined. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 


of  information  was  published  on  August 
24.  2001 .  at  pages  44667  and  44668. " 

Affected  Public:  Individuals  or 
fiouseholds. 

Estimated  Annual  Burden:  14.083 
hours 

Estimated  Average  Burden  Per 
Rf^spondent:  10  minutes. 

Frequency  at  Response:  On  Occasion. 

Estimated  Xumher  of  Respondents: 
84.500 

Send  comments  and 
rc(:(jmmendations  ( oncerning  anv 
aspect  of  the  information  collection  to 
VAs  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  OMB  Control  No.  2900- 
0500"  in  anv  correspondence. 

DateU.  Oi.tober  26.  2001. 

By  direction  of  the  Secretan*': 
Barbara  H.  Epps, 
Management  .'\niilyst.  Information 
Management  Senice. 

IFR  Uo(    01-28048  Filed  11-7-01:  8:45  am] 
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REMINDERS 

The  leiis  :p  this  -  s'  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusior,  or  exclusion  from 
ttiis  list  has  rio  legal 
s^qniticance 


RULES  GOING  INTO 
EFFECT  NOVEMBER  8, 
2001 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Scaieshe'i  -nussel   publistied 
'0-9-C- 
TREASURY  DEPARTMENT 
Customs  Service 
Orqani^ation    funct-ons    and 
authontv  delegations 
CjstoTis  p'ec-earance 
faciiities   n  foreign 
countnes   published  11-8- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dates  (domestic)  produced  or 
packed  in — 

California:  comments  due  by 
11-14-01    published  10- 
15-01  [PR  01-25782] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
L  .es!oc«  a^2  po„",  disease 
control: 

Brucellosis  in  sheep   goats 
and  horses    indemnity 
payments,  comments  due 
by  11-13-01:  published  9- 
-3 C   TR  01-22981] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

F.leat  and  poultry  inspection: 
Retained  waier  m  raw  meat 
and  poultry  products: 
poultry  chilling 
requirements,  comments 
due  by  11-16-01; 
published  10-17-01  [FR 
01-26168] 
Meat,  poultry,  and  egg 
products  inspection  services; 
fee  increases   comments 
due  by  11-15-01,  published 
10-16-01   [FR  01-25923; 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangerea  and  threatened 
species 


Sea  turtle  conservation 

requirements:  comments 

due  by  11-16-01, 

published  10-2-01  [FR  01- 

24521] 
Fishery  conservation  and 
management, 
Alaska;  fishenes  of 

Exclusive  Economic 

Zone- 
Bering  Sea  and  Aleutian 
isiands  groundfish; 
comments  due  by  11- 
15-01,  published  10-1- 
01  [FR  01-24518] 

King  and  Tanner  crab 
fishenes   comments  due 
by  11-16-01.  published 
9-20-01  [FR  01-23470] 
West  Coast  States  a^c 

Weste'-n  Paci*  c 

fishenes — 

Pacific  Coast  groundfish; 
comments  due  by  ll- 
U-OI.  published  10-30- 
01  [FR  01-27274] 

Manne  mammals; 
Incidental  taking — 
Washington  Fish  and 
Wildlife  Department; 
upper  Columbia  River 
and  tnbutanes 
salmonids.  comments 
due  by  11-15-01; 
published  10-16-01  [FR 
01-25980] 
DEFENSE  DEPARTMENT 
/^CQuiSit'On  regulations 
Balance  of  Payments 
Program   comments  due 
by  11-13-01:  published  9- 
11-01   [FR  01-22429] 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Canbbean  Basin  country 

end  products,  comments 

due  by  11-13-01, 

published  9-11-01  (FR  01- 

22425] 

Correction,  comments  due 
by  11-13-01,  published 
10-3-01  [FR  01-22425] 
Indian  organizations  and 

Indian-owned  economic 

enterpnses:  utilization, 

comments  due  by  11-13- 

01;  published  9-11-01  [FR 

01-22424] 

Correction,  comments  iue 
by  11-1.3-01;  published 
10-3-01  .FR  C 1-22424] 

DEFENSE  DEPARTMENT 

Acquisition  regulations 

Local  8(a)  contractors 
preference   base  closure 
or  realignment   comments 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22426] 

Ocean  transportation  by 
US  -flag  vessels. 


comments  due  oy  11-15- 
01;  published  9-11-01  [FR 

01-2242-- 

DEFENSE  DEPARTMENT 

Acquisition  'egja'ont 

Pilot  Mentor-Protege 
Program;  comments  due 
by  11-13-01:  published  9- 
11-01  rpR  01-22423; 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Subcontract  commerciahty 
determinations;  comments 
due  by  11-13-01, 
published  9-i1-0i  [FR  01- 
22428; 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pi;'  ,j*  -'-  CO"".: 

Sta'e  Dpera"  ng  pe,'Tiits 

District  o1  Columbia; 
comments  due  by  11- 
15-01    published  10-16- 

01   TR  01-26096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

State  operating  permits 

programs — 

Distnct  of  Columbia, 
comments  due  by  11- 
15-01.  published  10-16- 
01  [FR  01-26097] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 

State  operating  permits 

programs — 

Hawaii,  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01 -25897] 

Texas;  comments  due  by 
11-13-01;  published  10- 
■■     ■    '^'~  01-25592] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 

pollutants 

Missoun;  comments  due  by 
11-13-01.  published  10- 
12-01  [FR  01-25583] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 

Missoun,  comments  due  by 
11-13-01.  published  10- 
12-01  [FR  01-25584] 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 


Vermont,  comments  cue  Dy 
11-15-01    published  10- 
■-  :-    ca  01-25963] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgauon   State  plans 
for  designated  facilities  and 
pollutants 

Vermont,  comments  due  by 
11-15-01    published  10- 
16-01  [FR  01-25964] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 
promulgation   vanous 
States 

Missouri,  comments  due  by 
11-14-01;  published  10- 
-c  r..  TD  CI -25726] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

All  Quality  irripifemenid'no'i 

plans;  approval  and 

promulgation,  vanous 

States 

Missoun;  comments  due  by 
11-14-01    published  10- 
15-01  [FR  01-25727] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation   vanous 

States 

New  York;  comments  due 
by  11-15-01,  published 

ir,.ic.ni    'CR  01-25960] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  .inp.eT.entation 
plans,  approval  and 
promulgation,  vanous 
States 
New  York  and  New  Jersey. 

comments  due  by  11-15- 

01    published  10-16-01 

[FR  01-25961] 
Clean  Air  Act 
State  operating  jjermits 

programs — 

Oklahoma  comments  due 
by  11-15-01,  published 
10-16-01  [FR  01-25740] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update   comments  due 
by  11-13-01    published 
9  13-01   'FR  0' -22742] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations   table 
of  assignments 


IV 
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Texas   comments  due  by 

11-13-01    published  9-24- 

01   [FR  01-23710; 
Radio  stations    table  ot 
assignments 
California    comments  due  bv 

11-13-01    published  i0-9- 

01  [FR  01-25114] 
Colorado  and  Missouri 

comments  due  by  11-13- 

01    published  10-4-01  [FR 

01-24863] 
Texas    comments  due  by 

11-13-01    published  10-9- 

01  [FR  01-25115] 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  and 

committee  activities 

Party  commitfee  transfers  ot 
nonfederal  funds  for 
allocable  expenses 
payment    policy  statemen; 
comments  due  by  1'-14 
C    published  ll-7-0i  [FR 
01-27944] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
Ear    nose    and  throat 

devices— 

Endolymphatic  shunt  tube 
with  valve 
reclassification  iron- 
class  III  to  class  II 
comments  due  by  11- 
13-01    published  8-15- 
01   [FR  01-2057V 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs    introduction: 
Non-profit  organization 
participation  in  certain 
FHA  Single  family 
activities   placement  ana 
removal  procedures 
comments  due  by   11-16- 
01    published  9- ''7-01   [FR 
0123049] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Practice  and  procedure: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation-— 

Corporate  governance 
comments  due  by  1 1  - 
13-01    published  9-i2 
01   [FR  01-22925] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  birds    revised  list 
comments  due  by  11-13-01 
published  10-12-01   [FR  01 
25525] 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  iJtfice 

Peimanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions 

Wyoming    comments  due  by 
11-13-01    published  10- 
11-01   [FR  01-25542] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Recoras    reports    and  exports 
of  listed  chemicals 
Red  phosphorous    white 
phosphorus    and 
hypoDhosphorous  acid 
and  Its  salts,  cornments 
due  by  11-16-01: 
published  10-17-01  [FR 
01-26013] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management 
Micrographic  records 
management,  comments 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22669] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  power  piants;  early 
site  permits    standard 
design  certifications   and 
combined  licenses 
Dra*i  rule  wording, 
comments  due  by  1M3- 
01,  published  9-27-01  [FR 
01-24177] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  arid  high- 
level  radioactive  waste, 
independent  storarje 
'icensing  requirements 

Approved  spent  'ue'  storage 
casks,  list    comments  due 
by  11-15-01,  published 
10-16-01  [FR  01-25890] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste 
independent  storage 
licensing  requirements 
Approved  spent  fuei  storage 
casks,  list:  comments  due 
by  11-15-01,  published 
10-16-01  [FR  01-25891] 

POSTAL  SERVICE 

International  Mail  Marual: 
Postal  rates   changes: 
comments  due  by  11-15- 
0*    published  10-16-01 
[FR  01-25987] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Dr,3wbridqe  operations 


Maine:  comments  due  by 

11-13-01,  published  9-11- 
01    [FR  01-22777] 
New  York,  comments  due 
by  11-13-01,  published  9- 
13-01   [FR  01-22988] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations 
Air  Transportation  Safety 
and  System  Stabilization 
Act    air  earners 
compensation  procedures, 
comments  due  by  11-13- 
01    published  10-29-01 
[FR  01-27177] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations 

Praciionai  aircraft  ownership 
programs  and  on-demand 
operations    comments  due 
by  11-16-01    published 
10-18-01  [FR  01-26226] 
Airworthiness  directives 

Airbus,  comments  due  by 
11-13-01,  published  10- 
12-01   [FR  01-25619] 

BAE  Systems  (Operations) 
Ltd     comments  due  by 
1 1-13-01,  published  10- 
12-01  [FR  01-25620] 

Bell  comments  due  by  11- 
13-01  published  9-13-01 
[FR  01-22947] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing   comments  due  by 
11 -•'3-01    published  9-13- 

01   [FR  01-22671] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Fmnresa  Brasileira  de 
Aeronautica  S  A 
(EMBRAERi,  comments 
due  by  11-13-01 
published  10-12-01   [FR 
01-25395] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Eurocopter  Deulschland 
GmbH    comments  due  by 
11-13-01    published  9-14- 
01  [FR  01-22946) 

McDonnell  Douglas 
comments  due  by  11-13- 
01,  published  9-14-01   [FR 
01-22996] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Univair  Aircraft  Corp  : 
comments  due  by  11-16- 
01,  published  i0-4-0i  'FR 
01-24782] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions- 
Boeing  Model  777  series 
airplanes    comments 
due  by  11-13-01 
published  10-12-01  [FR 
01-25753] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace   comments 
due  by  11-13-01,  published 
10-12-01   [FR  01-25755] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals 
Hazardous  matenals 
transportation — 
Shipping  papers 

retention    comments 
due  by  1 1-13-01 
published  9-12-01   'FR 
01-22851] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 

public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  conjunction 
with    PLUS    I  Public  Laws 
Update  Service  I  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
ww\^  rtara  gov  fedreg 
plawcurr  html 

The  texl  of  laws  is  not 
published  :n  the  Federal 
Register  but  may  be  ordered 
in  "slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  ot  Documents 
U  S    Government  Pnnfing 
Office,  Washington    DC  20402 
(phone    2C2-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http 
www  access  gpo  gov  nara 
naraOOS  html   Some  laws  may 
not  yet  be  available 

H.R.  146/P.L.  107-59 

Great  Falls  Historic  District 
Study  Act  of  2001  (Nov  5 
2001    115  Stat    407) 
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H.R.  1000/P.L.  107-60 

Witliarn  Howard  "^afi  National 
Historic  Site  Boundary' 
Adiustment  Act  of  2001  (Nov. 
5    2001     1-5  S'ai    408) 
H.R,  1161/P.L.  107-61 
To  authorize  the  Government 
of  the  Czech  Republic  to 
estabiisn  a  memorial  to  honor 
Tomas  G    Masaryk  in  the 
•District  of  Columbia   (Nov   5. 
2001;  115  Stat   410) 
H.R.  1668/P.L.  107-62 
Tc  autnorize  'ne  Aaams 
Memorial  Foundat'on  to 
establish  a  commemorative 


work  on  Federal  land  in  the 
District  of  Columbia  and  its 
environs  to  honor  former 
President  John  Adams  and  his 
legacy   (Nov.  5,  2001;  115 
Stat   411) 

H.R.  2217/P.L.  107-63 

Department  of  the  Interior  and 
Related  Agencies 
Appropriations  Acl,  2002  (Nov. 
5.  2001    115  Stat   414) 

H.R.  2904/P.L.  107-64 

Military  Construction 
Appropriations  Act    2002  (Nov 
5.  2001,  115  Stat   474) 


H.R.  182/P.L.  107-65 

Eighimiie  River  Wnd  and 
Scenic  River  Study  Act  of 
2001  (Nov   6.  2001    115  Stat 
484) 

l,,i>.t   I  1st    Nn\('m(«T   H     Jddl 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  f'ee  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 


subscribe   go  to  http:// 
hydra  gsa  gov  archives' 
publaws-l.html  c-   -•-:  E  --aii 
to  listserv@llstserv  gsa  gov 

with  the  following  te>' 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Na""'- 

Note;  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
a.a  iabie  through  this  service, 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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Documents 
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activities  and  White  House 
announcements  Indexes  are 
published  quarterly. 
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Archives  and  Records 
Administration. 


.Supciiiitcndciu  of  Documents  Subscription  Order  Form 


O'dc-  ^'c-re^sing  Code 

*  5420 


n  YES. 


please  enter 


VISA 


Charge  your  order    4>M^ 

Its  Easy!    Q9 

To  fax  your  orders  (202)  512-2250 

Phone  >our  orders  (202)  5)2-1800 


one  year  subscriptions  for  the  Wcikiv  f  umpihition  <»f  Presidential  l>ocuments  <  PL) i 


^r  1  ^.in 


kcup  up  lo  date  on  Presidential  activities. 


t|c'lass  Mail 


E]  $L'>l.(K)First|ciassMail  O   S92.00  Regular  Mail 

TIk  total  cost  of  my  order  is  S Price  iniiiidts  riL'iilar  domestic  postage  and  handling  and  is  vubii.;  to  vhan.:^ 


Ini.i  II  iiidTial  custon-icr-  rl<-"asc  add  25'/i. 


Ciimpany  or  personal  name 


(Please  type  ir  print) 


AJdidonal  adUre^s/atlcnlitin  hue 


Please  Choose  Method  of  Payment: 

1 I  Check  Pa\a'-ile  ti>  the  Supcnntcnden:  nt"  DiKuments 


CH   CK)  Deposit  A^v^iuiu  ' [_ 

EH   VISA        O   MasterCard  Account 


J L 


-□ 


Sirecl  addrcs 


C'ltv.  State.  /IP  code 


Da) tune  phone  including  area  code 


'   u.__ 

Thank  you  for 

(Credit  can)  ^vpirai; 

your  ( 

raer. 

Purchase  order  number  I  optional  i 


MiO  »('  m;ik(  Mmr  iianttaKltlfv-  .jvailattk  In  ottur  nvaikrv  ' 


VF.S     NO 


Authorizing  signature 

Mail  To;  Siipe:inicrnicnt  o\  DiKunicniN 

P.O.  Bc.\  ^~19.'s4.  Pittsburgh.  PA  l,^2,'^()-^y,>4 


Would  you  like 
to  know. . . 

if  any  changes  Inave  been  n.ade  ic  trie 
Code  of  Federa!  Reguiat  ons  or  wrat 
documents  nave  been  publishea  -r  tne 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so.  you 
may  wishi  to  subscribe  to  trie  LSA 
(List  of  CFR  Sections  Afiected).  the 
Federal  Register  Index,  c  both 


LSA  •  List  of  CFR  Sections  Affected 

■The  lSA  fust  0'  CFR  Sectio-^s  Afocted) 
!S  designed  to  lead  ase^  of  the  Code  of 
t^eOerai  Regulations  to  amendatory 
actions  Published  m  the  "^ederai  Reg  ster 
"The  LSA  IS  issued  month'y  \r  cunu  at  ve  forr 
Ehtnes  indicate  the  natuT;  o'  the  Charges- 
such  as  Tjviseo.  removed,  o-  ccn^c'ed. 
S35  per  year 

Federal  Register  index 

The  index,  covenng  the  contents  o'  the 
daily  Federal  Regster  s  issued  -"ontfily  in 

Cont'lat  ve  torn-  E.ntnes  are  cameo 
pnma.niy  under  the  narries  o*  the  ssu.ng 
agences  Sig^rficant  sutsjects  a"^  ca.med 
as  cross-references 
S3C'  per  year 


A  rinding  aid  (S  included  m  each  publication  whicfi  lists 
Federal  Register  page  numt)ers  with  (he  date  of  putilication 

m  the  Federal  Register. 


*  5421 


Superintendent  of  Documents  Subscription  O-dcr  F 


(^Tn 


i 1  tlS  enic  the  following  indicated  subscriptions  for  one  year 


LSA  I  List  of  C  KR  Stctions  Afffcted),  (LCS)  for  S35  per  year. 
Federal  Register  Index  (FRUS)  S30  per  year. 


Charge  your  oraer     ;?,;.:.,  **» 

Its  Easy'     ' X''a     '«i.^,3 
T(i  fa\  vfiur  orderv   202   512-22.'^o 
Phont  \()ur  ordtT^    202    5I2-!,H(Mi 


The  total  cost  of  my  order  is  S 

Inicrr.ational  customers  please  add  25%. 


Price  includes  retaiar  domestic  p<istagc  and  handling  i^rd  is  subject  to  change. 


Company  or  fwrsonal  name 


(Please  type  or  pnm» 


Additional  address  attention  line 


Please  C  hoose  Method  of  F'a>ment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


I I  VISA       i I  MasterCard  Account 


-n 


City.  State.  ZIP  code 


Daytjme  phone  including  area  code 


III             1 

i      I 

Thank  \ou  for 

!       I        (PrcKfri  card  expiration  datr ) 

\i'ur  iirdtr. 

Purchase  order  number  (optional) 

VES     NO 
Ma>  »t  miikt  your  namer'addre%  a>'iulablc  to  other  mailers?  i      I 


Authorizing  Signatui- 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


lODI 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


^ 


Know  when  to  expect  \our  renewal  notice  and  keep  a  good  thing  coming.  I.i  keep  our  subscription 
pri^'i-^  down,  itu-  Crinenrrerv.  Printing  Oftke  mdii>  each  >ubscnber  on'i\  one  renn\al  nnncf.  Vou  can 
learn  vvhcn  \ou  will  ie;  v.hjs  renewal  notice  by  checking  the  number  that  follow^  monih/year  code  on 
the  ii'p  inc  o!  wuF   .ifx  ;  <w  shown  in  this  example: 


A  renewal  notice  will  be 
sent  aorrdximatelv  90  days 
before  the  sb<nvn  f1at>. 


A  reneudi  ncUKe  «;il  '>> 
son:  apprnxima!ci>  ^Kiays 
before  the  shown  date. 


:  AE2  SMirH212J 

•  JOHN  SMITH 

:  :':2  MAIM  STREET 

:  FGRSSTVIl.LE  KD  20704 


/•••■ 

DECS- R  I 


AF^nn  SMlTK2i;!J 
JOHN    SMITH 
212    MAIN   STREET 
FORESTVILLE   MD    20704 


1 


To  be  sure  that  your  service" continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  vour  subscription  service  is  discontinued,  simply  send  your  mailing  label  tron-.  an>  :->-je  to  the 
Sjpenniendent  of  Documents,  Washington,  DC  20402-9372  with  the  prop«.t  reni:tt,iiiee  Vour  verMce 
will  be  rein-.'.ued 


To  change  \our  address:  Pe.i-e  SEND  YOUR  MAILING  LABEL,  along  with  \our  new  addre>.^  to  the 

^  ipcrintendef.t  ot  [)^>vuIl,eiU^  Aim.  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM.  VVashmitton. 
IK'  :!U( 0-9373.  -   j  " 

To  inquire  about  your  subscription  ser\ice:  Please  SEND  ^  <  *i  R  M  \1;  I\f  j  LABEL-  along  wiLh 
\our  ^orre^ponden^e   :■'  ;ne  >uper:;itetiJer.l   -f  Documents,  Attn;  Chiei    M.ik  I  i-'  Branch.  Mdi: 

Stop   SSOM  \Sjshi:i^-:..n.   [X    :iu.  :    r--^ 

lo  order  a  new  sub*^"ription;  F'  ;..v<-  .^c  tlie  order  form  provided  below 


VBA 


Supenntendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
Its  Easy! 

n  YES     nier    ,,  .u^v..:p!,on(s)  as  follo^:  To  fax  your  orders  (202 1  512-2250 

Phooe  vour  orders  (2021  512-1800 


*  5468 


llo«i: 


N..^s^r'pii,.n~  'i   l-ederai  Register  <  F  Ri;  including  the  daily  Federal  Register,  monthly  Index  and  Li>i 
.  ;  C>k  ^ee-i.>n-.  \;tc-<  ed  ilS.A),  at  $764  each  per  year. 

>ihvcr  pt!  .;>  '    hederal  Register  daily  onl\  (FRDO),  at  $699  c;-ch  r>er  -.car 


The  total  :on',    t  n,\    >rdtr  iv  » 

Ir.iern.ni'in.i;  ^u^lcmx■:^  piease  add  2.^%. 


Pno  includev  regular  domestic  poM.igc  and  handling,  and  is  >uh)eci  i--  ^hanse. 


Company  or  personal  name 


(P1ea«  t.pc  or  pnntl 


AJdiuoiul  addresVaitention  line 


Street  addrcis 


Cirv.  Sute.  ZIP  code 


Daytime  phone  including  arc*  code 


P'li,  ^a-c    ri)c"  -lumticT  (opoonal) 

YES     NO 

M«>  XT  aakr  vnm  namc/addiTw  oabbir  l«  othrr  noirr,?      | |   |      | 


Please  (  h<«>se  Method  of  Payment: 

I I   Chei  ■.  Pasj^k  to  the  Supenntendent  of  D<Ki:mcnt 

CD   GPfi  Dep^'Mt  A.count  j     j    T 

[H   VISA       LJ  Master<ard  Account 

I  I  i  I  M  M  ITZIZI^Z 


-D 


z:nz 


tCredi"  -arJ  •ir'irjtinr  aaxc  . 


ThariK  you  for 
tour  order! 


Authonzing  ugnature  i 

Mail  To    Superintendent  of  Documents 

Pti   B.>\  ^"NS.;.  Pitt.'.hxjrrh   PA  I  s-isa-ios.! 


VOL 
66 


ISS 


2001 


VOL 
66 


ll_c)_()l 

\()1.  66         No.  218 


I  rida\ 

Nc)\.  9.  21)01 


®    F=1 


ISS 


2 

1 
8 


NO 


\ 


2001 


UMI 


TUF  P  APF.K  AM)  INK  ISED  IN  THE  ORIGINAL 
PlBl  l(  ATION  MA>  AFFFX  T  THE  Ql  ALIT^  OF 
IHE  >!!(  ROFORM  EDITION. 


Un:tea  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use,  $300 


UMI 


r 


PERIODICALS 

Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

(ISSN  CO^'' -6'}?^^ 


«««♦«««♦«♦♦ ♦♦♦♦**0' DIGIT 

A    FR  BELLH300B    JAN       02 

BELL  &  HOWELL 

BOMNIE  C0LV3N 

'^OO  N  ZEEB  RD 

AHN  ARBOR       MI   48106 

59 


^81 


B 


VOL 
66 


ISS 


2 

1 
8 


NO 


2001 


UMI 


11-^-01 

Vol.  66        No.  218 

Pages  56595-56^52 


Friday 
Nov.  9.  2001 


«    F=^ 


^ 


II 


Federal  Register,  Vol.  66,  No.  218 /Friday,  November  9,  2001 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 

Fnddv.  excepi  offioai  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  .Administration, 
Washington.  DC  20408.  under  the  Federal  Register  .Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  C^h.  I).  The  Superintendent  of 
Doca.ments,  L'  S.  Government  Printing  Office.  Washington,  DC 
20402  IS  thc^  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 

d\ailab!e  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agenc  les   These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  naving  general 
apphcabihtN-  and  legal  effec  t.  documents  required  to  be  published 
b\  ad  of  Congress,  and  nther  Federal  agency  documents  of  public 
interest 

Doc  uments  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agenc  V  requests  earlier  filing.  For  a  list  of  documents 
current!\  on  r:le  for  public  inspection,  see  http://vvww.nara.gov/ 
fedreg  i 

The  seal  of  the  National  .Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 

established  under  the  F^'d^ra:  K^'gister  Act.  Under  44  L'.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 

It  is  disi)  dVdilable  online  at  no  charge  as  one  of  the  databases 
on  GPO  .Access,  a  service  of  the  IS  (lovernment  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Fedflral  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  r.S.C.  4101  and  1  CFR  .S.IO).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  incfudes  toth  text 
and  graphics  from  Volume  59.  Number  1  (January  2,  1(994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 

documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  [.Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SL'MM.ARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  proOerly 
downloaded.  T 

On  the  World  Wide  Web,  connect  to  the  Federal  Regitter  at  http:/ 
/www.aci:ess. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  W.AIS  client,  by  Telnet  to 
swais.access.Bpo.gov.  or  bv  dialing  (202)  512-1661  witT  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swai:;.  then  log 
in  as  guest  with  no  password. 

For  more  information  about  CJPO  .Access,  contact  the  (JPO  Access 
User  Support  Team  bv  E-mail  at  gpoaccess@gpo.gov:  l  v  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday -Friday, 
except  Federal  holidays.  i 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S699.  or  5764  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSAl 
^  i!iM  riptinn:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LS.A  is  S264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  SlO.OO  for  each  issue,  or 
.SIO  00  for  each  group  of  pages  as  actually  bound:  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regujar  domestic 
postage  and  handling.  International  customers  please  6dd  25%  for 
foreign  handling.  Remit  check  or  monev  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cfiarge  to  your  UP6  Deposit 
.Account.  VISA.  MasterCard  or  Discover.  Mail  to:  New:  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954.  ' 

There  are  no  restrictions  on  the  republication  of  matehal  appearing 
in  th>'  Federal  Register, 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number   Example:  66  FR  12345, 


SUBSCRIPTIONS  AND  COPIES 


© 


Pnnied  on  recycled  paper. 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

.Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  l-88&-293-€t98 

Single  copies/liack  copies: 

Paper  or  fu.he  '  512-1800 

.Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


What's  NTVH 

Federal  Register  Table  of  f  (intents  vu  e  mail 

Subscribe  to  FEDREGTCK     to  rccei\c  the  Federal  Register  Table  of 
Contents  in  your  email  every  da\ 

If  you  get  the  HTML  version    vou  can  click  direilh  to  an\  dcKument 
in  the  issue 

To  subscritje.  go  to  http://llstserv.access.gpo.gov  .ind  select: 

Online  'nailing  list  archil  es 

U:i)Rli,TiK  -I 

Join  or  leave  the  list 
Then  follow  the  instructions 


Contents 


m 


Federal  Register 

Vol.  66,  No.  218 

Friday.,  November  9.  2001 


Agricultural  Marketing  Service 
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Michigan  et  al,.  56597-56599 
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Florida,  56595-56597 
Prunes  (dried)  produced  in— 

California.  56602-56604 
Tomatoes  grown  in — 

Florida,  56599-56602 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Rural  Telephone  Bank 

Amtrak  Reform  Council 

NOTtCES 

Meetings,  56633 

Army  Department 

See  Engineers  Corps 
NOTICES 

Environmental  statemenls:  availability,  etc.: 
Base  realignment  and  closure — 
Stratford  .\rmy  Engine  Plant.  CT.  56659  , 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Central  ner.-ous  svstem  iniunes  and  diseases,  method  of 
treating,  prexenting.  or  iohihiting,  56659-56660 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  F'rom  People  Who  Are  Blind 
or  Severelv  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements.  a\  ailabilitv.  etc.: 
Denmark:  reproductive  and  developmental  outcomes; 

epidemiologic  studies.  56676-56678 
Respiratory-  svnctial  virus  G  glycoprotein  CX3C  region 
modification  to  produce  \wf  RS\'  \  acrines,  etc.. 
56678-56679 
Meetings: 
Los  ■•\lamos  Historical  Document  Retrieval  and 
.Assessment  Project  Stud\  Team.  566~9 
Reports  and  guidance  documents;  availabilit\    etc.: 
Hand  hygiene  in  healthcare  settings.  56680 

Centers  for  Medicare  &  Medicaid  Services 

NOTtCES 

Medicaid: 

State  plan  amendments.  re(  nnsideratum.  hearings — 
Louisiana,  56680-56681 
Privacy  .\c\ 

Systems  of  records,  56681-56687 

Coast  Guard 

PROPOSED  RULES 

Boating  safety; 

Inflatable  liferafts  carried  on  recreational  vessels; 
ser\^icing  requirements.  5662  7-56629 
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NOTICES 

Meetings: 

Navigation  Sdfpt\  .Ad\  isory  Council,  56728-56729 

Commerce  Department 

See  International  Trade  .Administration 

See  National  Oceanic  and  .Atmospheric  Administratiuin 

See  Patent  and  Trademark  Office 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions,  56633-56635 

Customs  Service 

NOTICES 

Custom  broker  and  ndtinndi  permits;  user  fees.  56734 
Customhouse  broker  license  cancellation,  suspension,  etc.: 
Davies,  Turner  \  C..  .  56734 

Defense  Department 

Sep  .Arm\-  Dopdrlmen* 
See  Engineers  Corps 

Education  Department 

NOTICES 

Grants  and  (oiperdtive  agreements:  availabilitv,  etc  ; 
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Postsecondarv  Education  Improvement  Fund,  56661- 
56662 
Meetings: 
.National  Educational  Research  Policy  and  Priorities 
Board,  56662 

Employment  and  Training  Administration 
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.Adiustment  assistance; 

.American  Steel  &  Wire.  56710 
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Timex  Corp..  56713 
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VVeiser  Lock  et  al  .  56713-56714 

Wilkins  Industries.  Inc  .  56714-56~15 
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New  England  Castings  LLC  et  al  .  56711-56713 

Twist  Drill  Co  .  56^09-56"  10 
NAFT.A  transitional  adjustment  dssi stance: 

Bermo.  Inc  .  56715 

Wilkins  Industries.  Inc  .  56715 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federallv-assisted 

construction,  general  wage  determination  decisions, 
56715-56717 
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Energy  Department 

See  Energy  Efficiency  and  Renewable  Energ\  Office 
See  Federal  Energy  Regulatnrv  Commission         i 
NOTICES  ...  I 

Agency  information  collection  actiyities; 

Submission  for  0MB  reyiew;  comment  request.  56662- 
.56663 
Enyironmental  statements;  ,uailahilit\ .  etc.:         J 
Oak  Ridge  Y-12  Plant.  T\,  56663-56664  I 

Meetings: 
Enyironmental  Management  Site-Specific  Advisory 
Board — 
Pantex  Plant,  TX.  56664 
Reports  and  guidance  documents;  ayailabilitv.  etc.: 
Long-Term  Stewardship  Study,  56664-56665 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES  i 

Energy  conservation:  ' 

C'ommercial  and  industrial  equipment,  energy  efficiency 
program — 
Electric  motor  manufacturers;  energ\'  efficiency 

standards;  compliance  certification.  56604-56607 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 

Pima  (bounty.  AZ;  El  Rio  .-\ntiguo.  Rillito  River;  feasibility 
study.  56660-56661 

Environmental  Protection  Agency 

PROPOSED  RULES 

Electronic  reporting  establishment;  electronic  records 

Hearings,  56629  i 

NOTICES  \ 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  566"0-56673 
Committees;  establishment,  renewal,  termination,  etc.: 

Environmental  Laboratory  .Advisory  Board.  56673 
Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  ayailablity.  56674-56675 
Weekly  receipts.  56673-56674 
Meetings- 
Environmental  Policy  and  Technology  National  Advisory 
Council.  56675 
Reports  and  guidance  documents,  ayailabilitv,  etc.: 
Trichloroethyiene  and  related  chemicals,  sources, 
emission,  and  exposure.  56675 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  56607 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  56729 
Aviation  Rulemaking  Advisory  Committee;  task 

assignments,  56729-56730 
Meetings; 

RTCA.  Inc  .  56730-56731 

Federal  Communicattons  Commission 

RULES 

Digital  television  stations;  table  of  assignments: 

Montana.  56616 
Radio  stations;  table  of  assignments; 

Florida,  56617-56618 

Ohio.  56616-56617 


Texas,  56617 
PROPOSED  RULES 

Digital  television  stations;  table  of  assignments: 

New  Mexico.  56629-56630 
Radio  stations;  table  of  assignments: 

Texas,  56630 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  56668-56670 
Applications,  hearings,  determinations,  etc.: 

Calypso  Pipeline.  L.L.C  .  56665 

Columbia  Gulf  Transmission  Co.,  56665 

Great  Lakes  Gas  Transmission  L.P..  56665 

Kinder  Morgan  Interstate  Gas  Transmission  LLC,  56665- 
56666 

Natural  Gas  Pipeline  Co.  of  America,  56666 

New  York  Independent  System  Operator,  Inc..  56666- 
56667 

Northern  Natural  Gas  Co..  56667 

TransColorado  Gas  Transmission  Co  .  56667 

Transwestern  Pipeline  Co.,  56667-56668 

Vector  Pipeline  L.P.,  56668 

Wyoming  interstate  Co.,  Ltd..  56668 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Bellevue  and  Seattle,  VVA;  1-90  Project,  56731-56732 

Federal  Housing  Enterprise  Oversight  Office 

PROPOSED  RULES 

Practice  and  procedure: 
Federal  National  Mortgage  Association  (Fannie  Mae)  and 
Federal  Home  Loan  Mortgage  Corporation  (Freddie 
Mac}— 
Corporate  governance,  56619 

Federal  Housing  Finance  Board 

NOTICES 

Meetings,  Sunshine  Act,  56676 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Bellevue  and  Seattle.  \VA;  1-90  Project.  56731-56732 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Surety  Bonding  Co.  of  America,  56734-56735 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
Moose  and  deer;  temporary  season  closure  and  harvest 
limits  changes,  56610-56613 
NOT»CES 

Comprehensive  conservation  plans;  availability,  etc.: 
North  Platte  National  Wildlife  Refage,  NE.  56705-56706 
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Food  and  Drug  Administration 

NOTICES 

Agencv  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  56687- 
56688 
Food  additive  petitions: 
.\ntitox  Corp  .  56688 
Reports  and  guidance  documents,  availability,  etc.: 
Fumonisin  levels  in  human  foods  and  animal  feeds, 
56688-56689 

Forest  Service 

RULES 

Alaska  Nationril  interest  Lands  Conservation  Act;  Title  VIII 
implementatif)n  (subsistence  prioritv): 
Moose  and  deer;  temporary  season  closure  and  harvest 
limits  rhanges.  56610-56613 
NOTICES 
Agency  information  collection  activities: 

P'-oposed  collection;  comment  request.  56631-56632 
Meetings: 

Del  Norte  County  Resource  Advisory  Committee.  56632 
Plumas  County  Resource  Advisory  Committee.  56632 
Trinity  County  Resource  Advisory  Committee.  56632- 
56633 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Suhmis'.r  n  for  OMB  review;  comment  request.  56676 

Health  and  Human  Services  Department 

See  O^nters  for  Disedse  C'nnfrni  .ind  Pri'v^ntion 
.S>p  Onters  for  Medicare  \  Meiiu  ,-iHi  Ser\  ices 
Sep  Food  and  Drug  .Administration 
.See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

Health  Professions  and  Nurse  Education  Special 
Emphasis  Panels,  56h8<«-'-if.fi9n 

Housing  and  Urban  Development  Department 

Sef  Federal  Housing  Enterprise  Oversight  Office 

NOTICES 

.Agent  \  information  collection  activities: 

Propoed  colle!  tion:  comment  request,  56690-56694 
CJrant  and  cooperative  agreement  awards: 

Fair  Housing  Initiatives  Program.  56695-56701 
Grants  and  cooperative  agreements:  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  56701-56705 

Indian  Affairs  Bureau 

RULES 

Land  and  uater. 

Land  held  in  trust  for  benefit  of  Indian  Tribes  and 

indi\  idual  Indians;  title  acquisition 
Withdrawn    56608-56610 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  .Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Senice 

See  National  Indian  Gaming  Commission 

See  Reclamation  Bureau 


International  Trade  Administration 

NOTICES 
.Antidumping: 

Folding  metal  tables  and  chairs  from — 

China.  56635 
Silicomanganese  from — 
India.  56644-56649 
Kazakhstan.  56639-56644 
Venezuela,  56635-56639 

Justice  Department 

RULES 

Prescriptions: 
Controlled  substances  to  assist  suicide;  determination 

that  this  is  not  legitimate  medical  purpose; 

interpretation,  56607-56608 

Latx>r  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Land  Management  Bureau 

RULES 

Minerals  management: 
Oil  and  gas  leasing — 

Federal  and  Indian  oil  and  gas  resources;  protection 
against  drainage  by  operations  on  nejirby  lands  that 
would  result  in  lower  rovalties,  56616 

NOTICES 

Closure  of  public  lands: 

Idaho,  56706 
Meetings: 

Resource  Advisory-  Councils — 
Eastern  Montana.  56706 
Realty  actions;  sales,  leases,  etc.: 

Michigan.  56707 
Sur\ev  plat  filings: 

Montana.  56707-56708 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil.  gas.  and  sulphur  operations: 
Procedures  for  dealing  with  sustained  casing  pressure. 
56620-56627 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Council 

Space  Science  Advi.sory*  Committee.  56717-56718 

National  Indian  Gaming  Commission 

PROPOSED  RULES 
iiiiiian  (.dining  Reguldtorv  Act: 
Fnvinmment.  public  health,  and  safety.  56619-56620 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species: 
Incidental  take  permits — 
California  Fish  and  Game  Department:  anadromous 

fish.  56657-56658 
Nez  Perce  Indian  Tribe;  Imnaha  River  basin  population 
of  Snake  River  spring/summer  chinook  salmon. 
56656-56657 
Environmental  statements;  availability,  etc.: 

Alcoa  Point  Comfort/Lavara  Bay  NPL  Site.  TX.  56649- 
56651 
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Applu'd  E'.u  lrl)^lm^>ntal  Services  (Shore  Realty) 
Sup.-rfund  Sito,  N'Y,  50651-56654  1 

Cirihbt'cin  Fishery  Management  Council,  56654 

Gulf  1)1  Mexico  Fisherv  Management  Council.  36654— 

56656 
Mui-Atlantu    Fishf'r\  Minagement  Council,  56656 
I'ermits: 
Endangert'i  iii^  tluf^itened  species.  56658 

Nuclear  Regulatory  Commission 

NOTICES 

A^eiK  y  inlormation  collection  activities: 

Proposed  collection:  comment  request,  56718 
Meetings: 

Nuclear  Wastf  A(i\isi)r\  Committee.  56719-56720 

K' actor  Safeguards  Advison,-  Committee,  56720-56721 
K-'}  (  rts  and  guidance  documents:  availability,  etc.: 

Niii  loar  facilities  decommissioning:  final  generic 
environmental  impact  statement.  56721-56722 
.-\pplicatinrTi.  bfanngs.  dtterminations.  etc.:         J 

'Ai:vT(;.'n  \"rinont,  LLC.  56719  | 

Office  of  Federal  Housing  Enterprise  Oversight 
See  Federal  H.aiMiig  Enterprise  Oversight  Office 

Patent  and  Trademark  Office 

NOTICES 

Senior  L.\(>(  'it:\-'  Si'r\  ice: 

Performaii.  •'  H-vievv  Board:  membership.  5665B-56659 

Personnel  Management  Office 

RULES 

Ailo'Aances  and  differentials: 
Cost-of-living  allowances  (nonforeign  areas) — 
Commissary/exchange  rates,  survey  frequency,  and 

gradual  reductions.  56750-56752 
Hawaii  Countv.  HI.  et  al..  56737-56740 
PROPOSED  RULES 
AiliiWaii!  .'^  a;ul  differentials: 
Cost-of-li\ing  allowances  (nonforeign  areas) — 
M"thndologv  changes.  56740—56750 
NOTICES 
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Pr  iposcd  c ollfction:  comment  request,  56722 

Public  Debt  Bureau 

•s'-''  Fi^i  ai  ^'T'^  1'  •■ 

Public  Health  Service 

Sf^  (  t  nvr-  t  T  Disease  Control  and  Prevention 

S'--  F  Hid  i!i  d  Drug  Administration 

s-'-  Hi'ilth  K'-ources  and  Services  Administration 

Reclamation  Bureau 

NOTICES 

F:u  iri!!in>'ntai  viatcnvnt^,  notice  of  intent: 

North    d  t!i>>  Di'lta  Ofistrcam  Storage.  CA,  56708-56709 


Rural  Telephone  Bank 

NOTICES 

Mf-tnv^s:  Sunshine  .\ct,  56633 

State  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Europe  and  Eurasia;  exchange  and  training  programs, 
56722-56727 
Meetings: 
Cultural  Property  .\dvisor\  (  oininittee.  56727-56728 
International  Econumu  Pnhcv  Advisory  Committee. 
56728 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandinnT'iit: 
CSX  Transportation ,  Int  .  50732-56733 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  .Vdnunistratiuii 
See  Federal  Highway  Administration 
See  Federal  Transit  Afimirdstration 
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This  section  o!  \ne  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect   rnosi  o*  which 
are  keyed  to  and  codified  m  the  Code  o* 
Federal  Regulations  which  is  published  unde' 
50  titles  pursuant  to  44  u  S  C    iSiQ 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents   Pnces  of 
new  txioks  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV01 -905-3  IFR] 

Oranges,  Grapefruit,  Tangerines  and 
Tangelos  Grown  In  Florida;  Decreased 
Assessment  Rate 

AGENCY:  .^enrultiirai  Marketing  Sen'ice. 

usD.^ 

ACTION:  InttTim  final  ruh'  with  request 
for  comments. 


SUMMARY:  Th!>  rule  decreases  the 
assessment  rate  established  for  the 
Citrus  .^dminlst^ative  Committee 
iCommittee)  for  the  2001-02  and 
subsequent  fiscal  periods  from  SO. 0055 
to  SO  005  per  -^  -.  bushel  carton  of  Florida 
citrus  handled  The  Committee  locallv 
administers  the  marketing  order,  which 
regulates  the  handling  of  oranges, 
grapefruit,  tangerines  and  tangelos 
grown  in  Florida  .Authorization  to 
assess  Florida  citrus  handlers  enables 
the  Committee  to  inc:ur  e.xpenses  that 
are  reasonable  and  necessary  to 
administer  the  program.  The  fiscal 
period  begins  .August  1  and  ends  julv 
31,  The  assessment  rate  would  remain 
in  effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Effective:  November  13,  2001. 
Comments  received  by  lanuan,-  8.  2002, 
will  be  considered  prior  to  issuance  of 
a  final  rule 

ADDRESSES:  Interested  p'^rsons  ar'^ 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  .Administration  Branch.  Fruit  and 
Vegetable  Programs,  .AMS.  L'SD.A,  room 
2525-S,  P  (3.  Box  96456.  Washington. 
DC  20090-6456.  Fax:  (2021  720-8938,  r  r 
E-mail:  mo(ih.dockt'tclf^rk'0  usda.gcn 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 


Will  be  d\aiiable  for  public  mspectum  ;n 
the  Office  of  the  Docket  Clerk  during 
reeuJar  business  hours,  or  can  be  viewed 
at   ht!p     \\-wvi\ams.usda  gov/fv/ 

moab.htnil 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Pimental,  Marketing  .Specialist 
Southeast  Marketing  Field  Office. 
Markeiing  Order  .Administration 
Branch,  P'ruit  and  \'egetable  Programs. 
.A.MS-  rSD.A.  P  O  Box  2276.  Winter 
Haven.  FL  33883-2276,  telephone:  (863; 
291^-47-0,  Fax.  [863;  299-5169:  or 
George  Kelhart.  Technical  .Ad\-isor, 
Marketing  Order  .Administration 
Branch.  Fruit  and  Vegetable  Programs. 
.AMS.  rSD.A,  room  2525-S,  P  O   Box 
96456,  WashinEton.  DC  20090-6456; 
telephone:  1202)  720-2491,  Fax-  (2021 
720-8938, 

Small  businesses  ma\-  request 
information  on  coraplving  witii  this 
regulation  by  contactmg  lay  Guerber, 
Marketing  Order  .Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  rSD.A.  P  O  Box  96456.  room 
2525-S  Washington.  DC  20090-6456: 
telephone:  (202)  720-2491    Fax:  (202) 
720-8938.  or  E-mail: 
/a V  Guprber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
IS  issued  under  Marketing  .Agreement 
No.  84  and  Order  No   905.  both  as 
amended  >7  C'FR  part  905:.  regulating 
the  handling  of  handlmg  of  oranges, 
grapefruit,  tangerines  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order  "  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  .Agreement 
Act  of  1937,  as  amended  '~  I'  S,C  601- 
674!.  hereinafter  referred  to  as  the 
■  Act." 

The  Department  of  .Agriculture 
(USDA)  is  issuing  t.his  rule  in 
conformance  with  Executne  Order 
12866. 

This  rule  has  been  reviewed  under 
Executi\<'  (.)rder  12988,  Civil  lustK:e 
Refdrni   I'nder  the  marketing  order  now 
;n  effec  t,  Florida  citrus  handlers  are 
subiect  to  assessments   Funds  to 
administer  the  order  are  derived  from 
such  assessments  It  is  intended  that  the 
assessment  rate  as  issued  herein  would 
be  applicable  to  all  assessable  Florida 
Citrus  beginning  on  .August  1.  2001.  and 
c  ontmue  until  amended,  suspended,  or 
terminated  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule 


The  .All  proMcles  that  administrrttive 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court   Under 
section  608cil5iiAi  of  the  .Act   anv 
handler  subject  to  an  order  ma\  file 
with  USD.A  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  an\ 
obligation  imposed  m  connection  with 
the  order  is  not  m  accordance  with  law 
and  request  a  modification  of  the  crder 
or  to  be  exempted  therefrom   Such 
handler  is  afforded  the  opportunit\  f:.: 
a  hearing  on  the  petition   .After  the 
hearing  the  I'SD.A  would  rule  on  the 
petition  The  .Ad  pro\  ides  that  thf- 
district  court  of  the  United  State-  m  ari\ 
distric  t  in  which  the  handler  is  ^n 
inhabitant,  or  has  his  or  her  pnncpal 
place  of  business,  has  lunsdiction  to 
re\  lew  USD.A  ruling  on  the  petition, 
provided  an  action  is  fiif>d  not  later  than 
20  davs  after  the  date  pf  the  entr\-  of  the 
ruling 

This  rule  decreases  the  assessment 
rate  established  for  the  (Committee  fnr 
the  2001-02  and  subsequent  fiscal 
periods  from  SO  0055  to  SO  005  per  45- 
bushel  carton  dr  equr>  aient  c^t  t  itrus. 

The  Florida  citrus  marketmt;  :  rder 
provides  authorit\  for  the  f.fjmmittee, 
with  the  approval  of  I'SD.A.  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  frnm  handlers  to 
admfnister  the  program   The  members 
of  the  Committee  are  producers  and 
handlers  of  Florida  c  itrus  The\  an- 
familiar  with  the  (;(>m.Tiittee  s  needs  and 
with  the  costs  fur  coods  and  ser\it  e--  ;n 
their  local  area  and  at"  thus  m  a 
position  to  formuiate  an  appropriate 
budget  and  assessment  rate  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting  Thus,  all 
directly  affected  persons  have  an 
opportunitv  tc^  participate  and  provide 
input 

For  the  2000—01  and  subsequent  fiscal 
periods,  the  Committee  recommiended. 
and  USD.A  approved   an  assessment  rate 
that  would  continue  m  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  the  L'SD.A 
upon  recommendation  and  information 
submitted  b\  the  Committee  or  other 
information  available  t-   th*-  I'SD.A 

The  Committee  met  on  .Augus'  2m 
2001.  and  unanimously  recommended 
2001-02  expenditures  of  5280,000  anc 
an  assessment  rate  of  SO  005  per  4  5- 
bushel  carton  cif  Florida  citrus   In 
comparison,  last  vear's  budgeted 
expenditures  were  S255. 500  The 
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assessment  rate  of  $0,005  is  $0.0005 
lower  than  the  rate  currently  in  effect. 
Last  fiscal  year.  Committee  revenues 
exceeded  expenses  by  $38,500. 
Committee  members  agreed  that  the 
excess  revenues  should  be  used  to 
reduce  the  assessment  rate.  The  $38,500 
was  added  to  the  anticipated  assessment 
revenue  along  with  interest  income  for 
a  revenue  total  of  $280,000  for  the 
2001-02  fiscal  period. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-2002  fiscal  period  include 
$121,300  for  salaries,  $25,000  for 
Manifest  USDA-FDACS,  $21,000  for 
insurance  and  bonds,  $18,750  for 
retirement  plan,  $44,550  for 
miscellaneous  and  reserve,  and  $10,000 
for  telephone.  Other  expenses  for  2001- 
02  total  $39,400.  Budgeted  expenses  for 
these  items  in  2000-01  were  $118,300, 
$36,000,  $19,900,  $18,500,  $12,450,  and 
$10,000,  respectively. 

The  assessment  rate  recommended  bv 
the  Committee  was  derived  bv  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Florida  citrus.  With 
Florida  citrus  shipments  for  the  year  are 
estimated  at  48.000,000  cartons, 
assessment  income  should  total 
$240,000  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses  Funds  in  the 
reserve  (currently  $90,334)  will  be  kept 
within  the  maximum  permitted  by  the 
order  (one  half  of  one  fiscal  periods" 
expenses;  §905.421 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  bv  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is 
►effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
niodificdtion  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
I'.SDA  r.(jnimittee  meetings  are  open  to 
the  public  and  interested  persons  may 
fvpress  their  views  at  these  meetings. 
Th(i  b'SDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary  The 
Committee's  2001-02  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
bv  USDA. 


Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  11.000 
producers  of  Florida  citrus  in  the 
production  area  and  approximatelv  80 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  citrus  during  the  2000-01 
season  was  approximately  $7.92  per  V--, 
bushel  carton  for  all  shipments,  and  the 
total  fresh  shipments  for  the  2000-01 
season  are  estimated  at  53.8  million  Vs 
bushel  cartons  of  Florida  citrus. 
Approximately  68  percent  of  the 
handlers  handled  93  percent  of  Florida 
citrus  shipments.  Using  information 
provided  by  the  Committee,  about  60 
percent  of  citrus  handlers  could  be 
considered  small  businesses  under  the 
SBA  definition.  Although  specific  data 
is  unavailable.  USDA  believes  that  the 
majority  of  Florida  citrus  producers  mav 
be  classified  as  small  entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  fiscal  periods  from 
$0.0055  to  $0,005  per  •'",-bushel  carton 
of  Florida  citrus.  The  Committee 
unanimously  recommended  2001-02 
expenditures  of  $280,000  and  an 
assessment  rate  of  $0,005  per  ''A-bushel 
carton.  The  assessment  rate  of  $0,005  is 
$0.0005  lower  than  the  2000-01  rate. 
The  quantity  of  assessable  Florida  citrus 
for  the  2001-02  fiscal  period  is 
estimated  at  48  million  ■*A,.bushel 
cartons.  Thus,  the  $0,005  rate  should 
provide  S240.000  in  assessment  income. 
Assessments,  along  with  interest  income 
and  funds  from  the  Committee's 


authorized  reserve,  will  be  adequate  to 
cover  this  year's  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-2002  fiscal  period  include 
$121,300  for  salaries,  $25,000  for 
Manifest  Department— FDACS.  $21,000 
for  insurance  and  bonds.  $18,750  for 
retirement  plan,  $44,550  for 
miscellaneous  and  reserve,  and  $10,000 
for  telephone.  Budgeted  expenses  for 
these  items  in  2000-01  were  $118,300, 
$36,000.  $19,900,  $18,500.  $12,450,  and 
$10,000.  respectively. 

Last  fiscal  year.  Committee  revenues 
exceeded  expenses  by  $38,500 
Committee  members  agreed  that  the 
excess  revenues  should  be  used  to 
reduce  the  assessment  rate.  The  $38,500 
was  added  to  the  anticipated  assessment 
revenue  along  with  interest  income  for 
a  revenue  total  of  $280,000  for  the 
2001-02  fiscal  period. 

The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  $280,000,  which 
includes  increases  in  some 
administrative  costs.  Prior  to  arriving  at 
this  budget,  the  Committee  considered 
information  from  various  sources,  such 
as  the  Committees  Budget 
Subcommittee,  the  Grapefruit 
Subcommittee,  and  the  Regulatory 
Subcommittee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  previous  seasons  and  the 
general  condition  of  the  Florida  citrus 
industry.  The  assessment  rate  of  $0,005 
per  ■*b  bushel  carton  of  assessable  citrus 
was  then  determined  by  dividing  the 
total  recommended  budget  by  the 
quantity  of  assessable  commoditv. 
estimated  at  48,000,000  ■*  5  bushel 
cartons  for  the  2001-2002  fiscal  period. 
This  rate  is  expected  to  generate 
$240,000.  This  is  $40,000  below  the 
anticipated  expenses,  which  the  Board 
determined  to  be  acceptable. 

A  review  of  historical  information  and 
preliminar\-  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  average  grower  price  for  the 
2001-02  season  could  range  between 
$4.60  and  $10.70  per  ■•  -,  bushel  of 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Therefore,  the  estimated 
assessment  revenue  for  the  2001-02 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between  .04 
and  .1  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  which  may 
reduce  the  burden  on  producers.  In 
addition,  the  Committee's  meeting  was 


Federal  Register/ Vol.  66,  No,  218 /Friday,  November  9,  2001 /Rules  and  Regulations  56597 


widely  publicized  throughout  the 
Florida  citrus  industr>-  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  August  29. 
2001  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulator}' 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  citrus 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  USDA  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wv^-w. ams.usda.gov/ 
f\'/moab.htmI.  Any  questions  about  the 
compliance  guide  should  be  sent  to  lay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMA-PON 
CONTACT  section 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  reconunendation 
submitted  by  the  Committee  and  other 
available  information,  it  herebv  found 
that  this  rule,  as  hereinafter  set  forth, 
tends  to  effectuate  the  declared  policy  of 
the  act. 

Piu-suant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable.  unnecessar\\ 
and  contrary-  to  the  public  interest  to 
give  preliminary'  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register:  (1) 
The  2001-02  fiscal  period  began  on 
August  1.  2001,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
Florida  citrus  handled  during  such 
fiscal  period;  (2)  the  action  decreases 
the  assessment  rate  for  assessable 
Florida  citrus  beginning  with  the  2001- 
02  fiscal  period:  and  (3)  producers  and 
handlers  are  aware  of  this  action  which 
was  luianimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years:  and  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit.  Oranges.  Tangelos. 
Tangerines.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows; 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1   The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U,S.C.  601-674. 

2.  Section  905.235  is  revised  to  read 

as  follows: 

§  905.235    Assessment  rate. 

On  and  after  August  1.  2001,  an 
assessment  rate  of  $0,005  per  4/5-bushel 
carton  or  equivalent  is  established  for 
assessable  Florida  citrus  covered  under 
the  order. 

Dated:  November  5.  2001. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 
Senice. 

|FR  Doc.  01-28201  Filed  ll-*-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV01 -930-3  RR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Modifications  to  the 
Rules  and  Regulations  Under  the  Tart 
Cherry  Marketing  Order 

AGENCY:  Agricultiual  Marketing  Service. 

USDA 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 

Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  increasing  the  Chern,-  Industr>' 
Administrative  Board  (Board) 
membership,  and  establishing 
procedures  under  the  rules  and 
regulations  of  the  Federal  tart  cherry 
marketing  order  (order)  for  handlers 
who  want  to  post  surety  bonds  to 
temporarily  defer  maintaining  an 
inventor)'  reser\e  for  tart  cherries  The 
Board  recommended  these  actions  to 
improve  order  administration,  provide 
handlers  more  marketing  flexibility,  and 
change  Board  representation  as 
required.  The  order  regulates  the 
handling  of  tart  cherries  grown  in  the 
States  of  Michigan.  New  York, 


Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin  and  is 
administered  locally  by  the  Board. 
EFFECTIVE  DATE:  December  10.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  .\.  Petrella  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  Suite  2A04.  Unit  155.  4700  River 
Road,  Riverdale,  Manland  20737, 
telephone:  (301)  734-5243.  Fax;  (301) 
734-5275;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  L"SD.\,  Room 
2525-S.  P  O  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938  Small 
businesses  may  request  information  on 
compliance  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  bv  contacting  )ay 
Guerber,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S.  Washington 
DC  20090-6456:  telephone  (202)  720- 
2491.  Fax   (202)  720-8938.  ore-mail: 
]ay  Guprber<ausda  gov 

SUPPLEMENTARY  INFORMATK>N:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No  930  (7  CFR  part  9301 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan.  New 
York.  Pennsylvania.  Oregon.  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the    order  '  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act  ' 

The  Department  of  Agriculture 
(USDA)  IS  issuing  this  rule  in 
conformance  witfr  Executive  Order 
12866 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  lusUce 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  pro\ision  of  the  order,  or  any 
obligation  imposed  in  coruiection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom  A  handier 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition  .^fter  the  hearing  USD,^ 
would  rule  on  the  petition.  The  Act 
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provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect  an 
interim  final  rule  that  increased  the 
Board's  membership,  and  established 
procedures  under  the  order's  rules  and 
regulations  for  handlers  to  post  surety 
bonds  to  temporarily  defer  maintaining 
an  mventory  reserve  for  tart  cherries. 

The  Board  recommended  that  its 
membership  be  increased  by  one 
member  for  District  8.  the  State  of 
Washington  Currently.  §930  20(e) 
provides  that  if  Districts  5,  6.  8,  or  9 
become  subject  to  volume  regulation 
under  §  930.52(a),  the  Board  shall  be 
reestablished  by  L'SDA  to  provide  such 
District(s)  with  at  least  one  grower  and 
one  handler  seat  on  the  Board.  Prior  to 
the  increase.  Washington  was 
represented  by  one  grower  or  one 
handler  member.  At  the  September  8, 
2000.  meeting  it  was  determined  that 
the  State  of  VVashington's  annual 
average  production  of  cherries  over  the 
prior  three  years  had  exceeded  the  15 
million  pound  threshold  required  for 
districts  to  become  regulated. 
Preliminary  volume  regulation 
percentages  have  been  computed  and 
announced  by  the  Board  for  the  2001- 
2002  crop  year.  Handlers  handling  tart 
cherries  grown  in  Washington  are 
expected  to  be  subject  to  volume 
regulation  when  final  percentages  are 
recommended  by  the  Board  and 
approved  by  USDA. 

Therefore,  the  Board  should  be 
increased  from  18  to  19  members  which 
would  allow  two  members  instead  of 
one  to  represent  District  8 — Washington. 
The  new  member  and  alternate  would 
be  nominated  and  selected  in  the  same 
manner  as  other  Board  members  and 
alternates  With  the  change  for  District 
8.  Washington.  District  representation 
on  the  Board  will  be  as  follows: 


Distnct 


Grower 
members 


Handler 
members 


1  

2 

2 

2  

2 

3  

1 

4  

1 

5  

or  1 

6 

or  1 

7  

1 

8  

1 

9  

or  1 

The  Board  also  recommended  that 
procedures  be  established  for  handlers 
to  post  surety  bonds  to  temporarily 


defer  maintaining  inventory  reserves. 
Section  930.63  provides  in  part  that 
handlers  may,  in  order  to  comply  with 
the  requirements  of  §§  930.50  and 
930  51  and  regulations  issued 
thereunder,  secure  bonds  on  restricted 
percentage  cherries  to  temporarily  defer 
the  date  that  inventory  reserve  cherries 
must  be  held  to  any  date  requested  by 
a  handler  as  long  as  it  is  not  later  than 
60  days  prior  to  the  end  of  the  crop  year. 
Pursuant  to  the  Board's 
recommendation,  handlers  will  be 
required  to  post  surety  bonds  at  two 
times  the  market  value  of  the  quantity 
of  cherries  for  which  the  holding 
obligation  is  being  deferred.  For 
example,  if  the  inventory  reserve 
product  to  be  marketed  is  tart  cherry 
juice  concentrate  and  the  market  value 
for  the  concentrate  is  520,000.  the 
handler  has  to  post  a  surety  bond  of 
$40,000  in  order  to  temporarily  defer 
his/her  inventory  reserve  obligation. 

The  deferment  will  be  conditioned  on 
the  execution  and  delivery  by  the 
handler  to  the  Board  of  a  written 
undertaking  within  30  days  after  USDA 
announces  the  final  restricted 
percentage  under  §  930.51.  The  WTitten 
undertaking  (required  to  be  secured  by 
a  bond  or  bonds  with  a  surety  or 
sureties  acceptable  to  the  Board)  must 
guarantee  that  on  or  prior  to  the 
acceptable  deferred  date  that  handler 
will  have  fully  satisfied  the  restricted 
percentage  amount  required  by  §930.51. 
If  a  handler  fails  to  satisfy  that 
obligation  with  cherries  in  reserve  by 
the  date  requested  by  the  handler,  the 
bond  will  be  forfeited  to  the  Board.  The 
Board  will  then  buy  cherries  to  fulfill 
the  handler's  obligation.  Handlers  not 
posting  surety  bonds  to  temporarily 
defer  maintaining  an  inventory  reserve 
shall  keep  inventory  reserves  in 
compliance  with  applicable  order 
regulations. 

The  Regulatory  Flexibility  Act  and 
ESiects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  allows  AMS'to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

However,  as  a  matter  of  general 
policy,  AMS'  Fruit  and  Vegetable 
Programs  (Programs)  no  longer  opt  for 
such  certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 


whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereimder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  eue  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  hcuidlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $750,000.  The  majority  of  handlers 
and  producers  are  small  entities.  Since 
the  interim  final  rule  was  issued,  the 
standard  for  determining  small 
agricultural  producers  has  been 
increased  from  $500,000  to  $750,000. 

Board  and  subcommittee  meetings  are 
widely  publicized  in  advance  and  are 
held  in  a  location  central  to  the 
production  area.  The  meetings  are  open 
to  all  industry  members  (including 
small  business  entities)  and  other 
interested  persons  who  are  encouraged 
to  participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995/96  through  1999/00, 
approximately  91  percent  of  the  U.S. 
tart  cherry  crop,  or  280.5  million 
poimds,  was  processed  annually.  Of  the 
280.5  million  pounds  of  tart  cherries 
processed,  62  percent  was  frozen,  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  National  Agricultural 
Statistics  Service  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
dowrnward.  In  the  ten-year  period,  1987/ 
88  through  1997/98,  the  tart  cherry  area 
decreased  from  50,050  acres,  to  less 
than  40,000  acres.  In  1999/00, 
approximately  90  percent  of  domestic 
tart  cherry  acreage  is  located  in  four 
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States;  Michigan,  New  York.  Utah,  and 
Wisconsin. 

Michigan  leads  the  nation  in  tart 
cherry  acreage  with  70  percent  of  the 
total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherrv  crop  each 
year.  In  1999/00.  tart  chern.'  acreage  in 
Michigan  decreased  to  28.100  from 
28,400. 

The  impact  of  this  rule  would  be 
beneficial  to  growlers  and  handlers.  The 
recommendation  to  add  another 
member  and  alternate  is  consistent  with 
the  order  requirements  and  will  provide 
greater  participation  on  the  Board  bv  the 
industry.  Adding  procedures  for 
handlers  to  temporarily  defer  their 
inventory  reser\'e  holding  obligations 
through  written  undertakings  secured 
by  surety  bonds  is  also  consistent  with 
order  provisions  and  will  provide 
handlers  with  flexibility  in  their  dav-to- 
day  processing,  packing,  and  marketing 
operations. 

One  alternative  to  these  actions  would 
be  to  continue  the  status  quo.  However, 
the  order  requires  a  change  in  Board 
membership,  following  established 
nomination  procedures,  upon  a  district 
meeting  the  volume  regulation 
threshold  and  thus  subject  to  volume 
regulation.  The  order  also  provides 
handlers  the  authoritv  to  post  surety 
bonds.  Recommending  procedures  for 
handlers  to  implement  this  authoritv  is 
another  tool  the  Board  hopes  to  use  to 
facilitate  the  orderlv  marketing  of  tart 
cherries. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  USDA  has  not 
identified  any  relevant  Federal  rules 
which  duplicate,  overlap,  or  conflict 
with  this  rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  bv 
this  action  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0177.  Handlers  taking 
advantage  of  the  bonding  option  would 
execute  an  application  which  would 
take  about  an  hour  to  complete.  The 
total  burden  hours  approved,  4,649 
hours,  will  be  adequate  to  cover  this 
added  burden. 

The  Boards  meetings  are  widely 
publicized  throughout  the  tart  cherrv 
industry  and  all  interested  persons  were 
invited  to  attend  them  and  participate  in 
Board  deliberations.  Like  all  Board 
meetings,  the  September  2000  meeting 


was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  their  views  on  these  issues.  The 
Board  itself  is  composed  of  18  members, 
of  which  17  members  are  growers  and 
handlers  and  one  represents  the  public. 
Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  10.  2001.  Copies  of  the 
rule  were  mailed  by  the  Committee's 
staff  to  all  Committee  members  and 
handlers.  In  addition,  the  rule  was  made 
available  through  the  Internet  bv  the 
Office  of  the  Federal  Register  and 
USDA.  That  rule  provided  for  a  60-day 
comment  period  which  ended 
September  10,  2001.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http// www.ams.usda. gov/h'/moabhtml 
.\t\\  questions  about  the  compliance 
guide  should  be  sent  to  )ay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (66  FR  35889)  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subiects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN.  NEW 
YORK.  PENNSYLVANIA.  OREGON. 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

.Authority:  7  U.S.C.  601-674 

PART  930— {AMENDED] 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  930  which  was 
published  at  66  FR  35889  on  lulv  10. 
2001.  is  adopted  as  a  final  rule  without 
change. 


Dated:  November  5.  2001. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc  01-28202  Filed  11-8-01;  8:45  ami 

BILUNG  CODE  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV01 -966-2  IFR) 

Tomatoes  Grown  in  Florida:  Decreased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  decreases  the 
as'.essment  rate  established  for  the 
Florida  Tomato  Committee  (Committee) 
for  the  2001-02  and  subsequent  fiscal 
periods  from  50.025  to  SO  02  per  25- 
pound  container  of  tomatoes  handled. 
The  Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  tomatoes  grown  in  Florida. 
Authorization  to  assess  tomato  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Effective  November  13,  2001. 
Comments  received  by  Ianuar\-  8.  2002, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S.  Box  96456,  Washington,  DC 
20090-6456:  Fa-x:  (202)  720-8938,  or  E- 
mail:  moab.docketclerk@usda.gov. 
Comments  should  refer  ince  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  bttp://wH-Vi'.ams.usda.gov/f\/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Iam!e^(^n.  .Marketing  Specialist. 
Southeast  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  Fruit  and  V'^etable  Programs. 
AMS,  USDA.  P.O.  Box  2276,  Winter 
Haven.  FL  33883-2276;  telephone:  (863) 
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299-4770.  Fax   (863)  299-5169; or 
Gwirge  Kt>lhdrt.  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  room  2525-S.  P.O.  Box 
96456,  Washmgton.  DC  20090-6456: 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938. 

Small  hu.sinesses  may  request 
information  on  complying  with  this 
regulation  h\  contacting  lay  Guerber. 
Marketing  ()rder  Admmistration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  rSDA.  P.O.  Box  96456.  room 
2525S.  Washington.  DC  2U090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938.  or  E-mail: 
lav  Guprberaiisdaoov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  .Marketing  Agreement 
No   125  and  Order  No.  966.  both  as 
amended  (7  CFR  part  966).  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  lustice 
Reform.  Under  the  marketing  order  now 
in  effect.  Florida  tomato  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  tomatoes 
beginning  August  1.  2001.  and  continue 
until  amended,  suspended,  or 
terminated  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  l'SD.-\  a  petition  stating  that  the 
order,  any  provision  of  the  (jrder.  or  any 
obligation  imposed  in  connection  with 
thi'  order  is  not  in  accordance  with  law 
.uui  requc-,!  a  modification  of  the  order 
or  tt)  be  t'xemptt>d  therefrom.  Such 
handler  is  affr)rded  the  opportunity  for 
■i  hearing  on  the  petition.  After  the 
heaiintj  I'SD.K  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  hi>  or  her  principal 
[)lace  of  business,  has  jurisdiction  to 
review  USD.\s  ruling  on  the  petition. 


provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2001-02  and  subsequent  fiscal 
periods  from  SO. 025  per  25-pound 
container  to  SO. 02  per  25-pound 
container  of  tomatoes. 

The  Florida  tomato  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA.  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  of 
Florida  tomatoes.  They  are  familiar  with 
the  Cortimittee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  arfea  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
person^  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recomnftended.  and  USDA  approved,  an 
assessrient  rate  that  would  continue  in 
effect  iiofn  fiscal  period  to  fiscal  period 
unless  tnodified,  suspended,  or 
terminated  by  USDA  upon 
recomitiendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  September  6. 
2001.  and  unanimously  recommended 
2001-0(2  expenditures  of  SI. 666,650  and 
an  assessment  rate  of  $0.02  per  25- 
pound  tontainer  of  tomatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  SI  .910.000.  The 
assessment  rate  of  S0.02  is  SO. 005  lower 
than  the  rate  currently  in  effect.  The 
Committee's  authorized  reserve  is  larger 
than  necessary.  In  an  effort  to  reduce  the 
amount  in  the  reser\'e  fund,  the 
Committee  unanimously  recommended 
reducing  the  assessment  rate. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  year  include  5700,000  for 
education  and  promotion.  S41 8.650  for 
salaries  and  benefits.  S320.000  for 
research.  S5 1.500  for  employee 
retirement,  and  S31.000  for  office  rent. 
Budgeted  expenses  for  these  items  in 
2000-01  were  SI. 000.000.  S407,800. 
S315.700,  544,900,  and  524,500, 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes,  while 
considering  other  factors  such  as  the 
current  balance  in  the  reserve  fund. 
Tomato  shipments  for  the  year  are 
estimated  at  50,000.000  25-pound 


containers  which  should  provide 
SI. 000. 000  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  (currentlv  51.900,000)  will  be 
kept  within  the  maximum  permitted  by 
the  order  (approximately  one  fiscal 
period's  expenses.  §966.44). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
suljmitted  by  the  C!ommittee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinitf;  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  USDA  will  evaluate  Committee 
recommendations  and  other  available 
informati(jn  to  determine  whether 
modificatitm  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-02  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and.  as  appropriate,  approved 
by  USDA 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  lu  re(}uirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Nlarketing  Service  (AMS) 
has  cimsidered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulator}' 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  disproportionately  burdened. 
Marki'ting  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  thev  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entitv  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  tomatoes  in  the  production 
area  and  approximately  82  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121  201)  as  those  having  annual  receipts 
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less  than  5750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  55,000,000. 

Based  on  the  industry  and  Committee 
data,  the  average  annual  price  for  fresh 
Florida  tomatoes  during  the  2000-01 
season  was  S9.16  per  25-pound 
container  or  equivalent,  and  total  fresh 
shipments  for  the  2000-01  season  were 
53,649.508  25-pound  equivalent  cartons 
of  tomatoes.  Committee  data  indicates 
that  approximately  21  percent  of  the 
Florida  handlers  handle  80  percent  of 
the  total  \olume  shipped  outside  the 
regulated  area.  Based  on  this 
information,  the  shipment  information 
for  the  2000-01  season,  and  the  2000- 
01  season  average  price,  the  majority  of 
handlers  would  be  classified  as  small 
entities  as  defined  by  the  SBA.  The 
majority  of  producers  of  Florida 
tomatoes  also  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  fiscal  periods  from 
SO. 025  to  50.02  per  25-pound  container 
of  tomatoes.  The  Committee 
unanimously  recommended  2001-02 
expenditures  of  51 .666.650  and  an 
assessment  rate  of  50.02  per  25-pound 
container.  The  assessment  rate  of  SO. 02 
is  SO. 005  lower  than  the  2000-01  rate. 
The  quantity  of  assessable  tomatoes  for 
the  2001-02  season  is  estimated  at 
50.000.000  25-pound  cartons.  Thus,  the 
50.02  rate  should  provide  51,000,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  bv  the  Committee  for  the 
2001-02  fiscal  year  include  5700.000  for 
education  and  promotion.  5418,650  for 
salaries  and  benefits.  S320.000  for 
research.  551.500  for  emplovee 
retirement,  and  531.000  for  office  rent. 
Budgeted  expenses  for  these  items  in 
2000-01  were  51.000.000.  5407.800. 
$315,700.  544.900.  and  524.500  for 
office  rent,  respectively. 

In  the  past  two  seasons,  assessments 
collected  have  exceeded  budgeted 
expenses,  primarily  due  to  a  larger  than 
expected  supply  of  tomatoes  This  has 
increased  the  total  in  the  reser\e  In 
addition,  the  Committee  voted  to  reduce 
the  education  and  promotion  budget  for 
the  2001-02  season,  reducing  total 
recommended  expenses  by 
approximately  5300.000.  the  authorized 
reserve  fund  is  now  larger  than 
necessarv'.  In  an  effort  to  reduce  the 
amount  in  the  reserve  fund  and 
considering  the  reduced  budget,  the 


Committee  unanimously  recommended 
reducing  the  assessment  rate.  The  funds 
collected  from  assessments,  along  with 
money  from  the  reserve  fund  will  be 
adequate  to  cover  the  Committee's 
expenditures  for  the  2001-02  fiscal  year. 

■The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  51,666,650  which 
included  decreases  in  office  rent,  and 
education  and  promotion  programs. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee's  Executive  Subcommittee, 
Finance  Subcommittee,  Research 
Subcommittee,  and  Education  and 
Promotion  Subcommittee.  Alternative 
expenditure  levels  were  discussed  bv 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
tomato  industPi'.  The  assessment  rate  of 
$0.02  per  25-pound  container  of 
assessable  tomatoes  was  then 
determined  by  dividing  the  total 
recomm-^nded  budget  by  the  quantitv  of 
assessable  tomatoes,  while  considering 
other  factors  such  as  the  current  balance 
in  the  reserve  fund.  Estimated 
shipments  of  tomatoes  are  50.000.000 
25-pound  containers  for  the  2001-02 
fiscal  year.  At  the  recommended  rate. 
51,000.000  in  assessment  income  will 
be  collected.  This  is  approximately 
S600.000  below  the  anticipated 
expenses,  which  the  Committee 
determined  to  be  acceptable,  in  view  of 
its  goal  of  reducing  its  operating  reserve. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  season  indicates  that  the 
grower  price  for  the  2001-02  season 
could  range  from  54.25  and  513.53  per 
25-pound  container  of  tomatoes. 
Therefore,  the  estimated  assessment 
revenue  for  the  2001-02  season  as  a 
percentage  of  total  grower  revenue 
could  range  between  1.5  and  4.7 
percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformlv  on 
all  handlers,  and  some  of  the  costs  mav 
be  passed  on  to  producers  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  mav  reduce 
the  burden  on  producers  In  addition, 
the  Committee's  meeting  was  vvidelv 
publicized  throughout  the  Florida 
tomato  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  September  6. 
2001.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatorv 


and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  tomato 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry'  and  public 
sector  agencies. 

The  USDA  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
"overlap,  or  conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wi\-w.ams. usda.gov/ 
fv/moab.html  Any  questions  about  the 
compliance  guide  should  be  sent  to  jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  information 
CONTACT  section 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrar)'  to  the  public  interest  to 
give  preliminarv'  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  dav;  after 
publication  in  the  Federal  Register 
because:  (1)  The  2001-02  fiscal  period 
began  on  August  1 .  2001 .  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  tomatoes  handled 
during  such  fiscal  period:  (2)  this  action 
decreases  the  assessment  rate  for 
assessable  tomatoes  beginning  with  the 
2001-02  fiscal  period:  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years:  and  (4)  this  interim 
final  rule  pro.  ides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  966 

Marketmit;  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  966  is  amended  as 
follows: 
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PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1   The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  966.234  is  revised  to  read 

as  follows- 

§966.234    Assessment  rate. 

( )n  and  after  August  1 .  2001 .  an 
asst'sstnrnt  rate  of  SO  20  per  25-pound 
container  or  equivalent  is  established 
for  Florida  tomatoes. 

Daled:  November  5,  2001. 
A.|.  Yates. 

Administrator,  Agricultural  Marketing 

Sen'icp 

tFR  f).M    01-28201  Filed  11-3-01;  8;45  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

[Docket  No  FV01-993-3  FR] 

Dried  Prunes  Produced  in  California; 
Increased  Assessment  Rate 

AGENCY:  .Agricultural  Marketing  Service, 

i  'S\).\ 

action:  Final  rule. 


SUMMARY:  This  rule  increases  the 

assessment  rate  from  S2  00  to  $2.80  per 
ton  of  salable  dried  prunes  established 
for  the  Prune  Marketing  Committee 
(rnmmittee)  under  Marketing  Order  No. 
993  for  the  2001-02  and  subsequent 
crop  years.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  hamlhng  of  dried  prunes 
thrown  in  California.  .Authorization  to 
assess  dried  prune  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasDnable  and  necessary  to  administer 
th"  program  The  crop  year  begins 
.•\ugust  1  and  ends  luly  31.  The 
assessment  rate  will  remain  in  effect 
iniicfinitely  unless  modified. 
Mispi'ndcd.  or  terminated. 
EFFECTIVE  DATE:  November  r<.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli.  Program  Assistant  or  Richard  P. 
\'an  Diest.  Marketing  Specialist, 
California  Marketing  Field  Office.  Fruit 
and  V't'getat)!"  Pr(jgrams.  A.MS.  USDA. 
2202  Monterey  Street,  suite  102B. 
Fresno.  California  93721;  telephone: 
(5.=>q)  487-5901;  Fax  (559)  487-5906;  or 
George  Kelh.irt.  Tec;hnical  .Advisor, 
Marketing  Order  .Administration 
Branch.  Fruit  and  Vegetable  Programs. 


AMS,  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938.  ore-mail: 
lay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Older  No.  993,  both  as  amended  (7 
CFR  part  993).  regulating  the  handling 
of  dried  prunes  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  dried  prune 
handlers  are  subject  to  as.sessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dried  prunes  beginning  on 
Augusit  1 .  2001 .  and  continue  until 
amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 


20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2001-02  and  subsequent  crop  years 
from  S2.00  per  ton  to  .S2.-80  per  toii  of 
salable  dried  prunes. 

The  California  dried  prune  marketing 
order  provides  au'.hnritv  for  the 
Committee,  u  ith  the  approval  of  USDA. 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
dried  prunes.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1999-2000  and  subsequent 
crop  years,  the  Committee 
recommended,  and  I'SD.A  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  crop  year  to  crop  year  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  USDA. 

The  Committee  met  on  lune  28.  2001. 
and  unanimously  recommended  2001- 
02  expenditures  of  3403.200  and  an 
assessment  rate  of  S2  80  per  ton  of 
salable  dried  prunes.  In  comparison,  last 
year's  budgeted  expenditures  were 
S388,000.  The  recommended 
assessment  rate  of  S2.80  per  ton  is  $.80 
higher  than  the  rate  current  1\  in  effect. 
The  50.80  per  ton  increase  in  the 
assessment  rate  will  allow  the 
Committee  to  meet  its  2001-02 
expenses.  The  primary  reason  for  the 
increased  assessment  rate  is  an 
estimated  reduction  in  2001-02  crop 
year  production.  The  Committee 
estimates  a  150.000  ton  crop  during  the 
2001-02  crop  vear.  A  total  of  6,000  tons 
are  not  expected  to  be  salable  because 
of  size  or  qualitv.  leaving  a  balance  of 
144,000  salable'tons.  This  is  a  28 
percent  decrease  in  salable  tonnage  from 
last  year  and  c:aused  the  Ccjmmittee  to 
recommend  increasing  its  assessment 
rate  to  meet  expenses 

The  following  table  t.ompares  major 
budget  expenditures  rec  ommended  b\ 
the  Committee  on  June  28.  2001,  and 
major  budget  expenditures  in  the 
revised  2000-01  budget  recommended 
on  April  5.  2001. 
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Budget  expense 

2000-01 

2001 -OP 

categones 

(revised) 

Salaries  Wages 

1 

&  Benefits 

5225,850 

5226.31 5 

Research  &  De- 

velopment   

30,000 

30,000 

Office  Rent 

28.000 

23.300 

Travel 

21,000 

20  000 

Reserve  (Contin- 

gencies)   

28.550 

53.185 

Equipment  Rent- 

al         

8.000 

9.000 

Data  Processing 

5.000 

4,000 

Stationet>  & 

Pnnling  

5.500 

4,500 

Office  Sjpplies 

5.000 

4,500 

Postage  &  Mes- 

senger      

7.000 

6,000 

Otner  Expenses 

24.100 

22  400 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  the  estimated 
salable  tons  of  California  dried  prunes. 
Production  of  dried  prunes  for  the  year 
is  estimated  at  144,000  salable  tons 
which  should  provide  $403,200  in 
assessment  income,  income  derived 
from  handler  assessments  will  be 
adequate  to  cover  budgeted  expenses. 
Interest  income  also  will  be  available  if 
assessment  income  is  reduced  for  some 
reason.  The  Committee  is  authorized  to 
use  excess  assessment  funds  from  the 
2000-01  crop  year  (currently  estimated 
at  $51,005)  for  up  to  5  months  beyond 
the  end  of  the  crop  year  to  meet  2001- 
02  crop  year  expenses.  At  the  end  of  the 
5  months,  the  Committee  refunds  or 
credits  excess  funds  to  handlers 
(§993.81{c)). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  b\  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Clommittee  or 
USD.A  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Funher  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-02  budget  and  those 
for  subsequent  crop  vears  would  be 
reviewed  and.  as  appropriate,  approved 
by  USDA. 


Final  Regulatory  Flexibility  .\nalysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (.\MS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Ad.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1.205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  22 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  55,000.000.  The  standard  for 
produc:ers  has  been  increased  from 
$500,000  to  $750,000  since  the 
proposed  rule  was  published. 

.An  updated  prune  industn'  profile 
shows  that  9  of  the  22  handlers  (41 
percent)  shipped  over  $5,000,000  of 
dried  prunes  and  could  be  considered 
large  handlers  by  the  Small  Business 
Administration.  Thirteen  of  the  22 
handlers  (59  percent)  shipped  under 
$5,000,000  of  dried  prunes  and  could  be 
considered  small  handlers.  An 
estimated  32  producers,  or  about  2.7 
percent  of  the  1.205  total  producers, 
will  be  considered  large  growers  with 
annual  receipts  over  $750,000  The 
majoritv  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001- 
2002  and  subsequent  crop  years  from 
$2.00  per  ton  to  $2.80  per  ton  of  salable 
dried  prunes.  The  Committee 
unanimously  recommended  2001-2002 
expenditures  of  $403,200  and  an 
assessment  rate  of  $2  80  per  ton  of 
salable  dried  prunes  The  assessment 
rate  of  52  80  is  $0  80  higher  than  the 
assessment  rate  (64  FR  50426, 
September  17.  1999)  that  has  been  in 
effect  since  the  1999-2000  crop  vear 
The  quantitv  of  assessable  dried  prunes 
for  the  2001-02  crop  year  is  now 
estimated  at  144,000  salable  tons  Thus. 


the  $2.80  rate  should  provide  $40:^,200 
m  assessment  income  and  be  adequate 
to  meet  this  year's  expenses.  Interest 
income  also  will  be  available  to  cover 
budgeted  expenses  if  the  2001-02 
expected  assessment  income  falls  short. 

■The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  28.  2001.  with 
major  budget  expenditures  in  the 
revised  2000-01  budget  recommended 
on  Aprils.  2001. 


Budget  expense 

2000-01 

2001-02 

caiegories 

(revised) 

Saianes  Wages 

&  Benef'ts 

S225  850 

5226,315 

Research  &  De- 

velopment   

30.000 

30  000 

Office  Rent  

28  000 

23300 

Travel    

21  000 

20  000 

Reserve  (Contin- 

gencies)   

28.550 

53,185 

Equipment  Rent- 

al    

8.000 

9,000 

Data  Processing 

5,000 

4.000 

Stationery  & 

Pnnting  

5  500 

4.500 

Office  Supplies 

5.000 

4,500 

Postage  &  Mes- 

senger   

7,000 

6.000 

Ottier  Expenses 

24.100 

22.400 

The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  $403,200.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  such  as  the  Committee's 
Executive  Subcommittee.  An  alternative 
to  this  aciion  would  be  to  continue  with 
the  $2.00  per  ton  assessment  rate,  but 
the  reduced  anticipated  crop  size  would 
not  be  sufficient  to  generate  monies  to 
fund  all  the  budget  items.  The 
assessment  rate  of  52.80  per  ton  of 
salable  dried  prunes  was  determined  by 
dividing  the  total  recommended  budget 
by  the  estimated  salable  dried  prunes. 
The  Committee  is  authorized  to  use 
excess  assessment  funds  from  the  2000- 
01  crop  year  (currently  estimated  at 
$51,005)  for  up  to  5  months  beyond  the 
end  of  the  crop  year  to  fund  2001-02 
crop  year  expenses.  At  the  end  of  the  5 
months,  the  Committee  refunds  or 
credits  excess  funds  to  handlers 
(§  993.81(c)).  Anticipated  assessment 
income  and  interest  income  during 
2001-02  will  be  adequate  to  cover 
authorized  expenses. 

Recent  price  information  indicates 
that  the  grower  price  for  the  2001-02 
season  should  average  about  $763  per 
salable  ton  of  dried  prunes.  This  is  S87 
less  than  the  $850  figure  quoted  in  the 
proposed  rule.  Based  on  estimated 
shipments  of  144.000  salable  tons, 
assessment  revenue  during  the  2001-02 
crop  year  is  still  expected  to  be  less  than 
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1  percent  of  the  total  expected  grower 
revenue. 

This  attion  increases  the  assessment 
obligation  imposed  on  handlers.  While 
asse.ssments  impose  some  additional 
costs  on  all  handlers,  the  costs  are 
minimal  and  uniform  on  all  handlers. 
Some  of  the  additional  costs  mav  be 
passed  on  to  producers.  However,  these 
costs  are  offset  by  the  benefits  derived 
by  the  operation  of  the  marketing  order. 
In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
California  dried  prune  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
(Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  June 
28.  2001.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
im  either  small  or  large  California  dried 
prune  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
fornix  are  periodically  re\'iewed  to 
reduce  information  requirements  and 
dupiii  ation  by  industry  and  public 
sector  agencies. 

The  r.SDA  has  not  identified  anv 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

.•\  proposed  rule  concerning  this 
a(  tinii  was  published  in  the  Federal 
Register  on  August  20.  2001  (66  FR 
4  i5J4j.  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  prune  handlers  Finallv,  the  proposal 
was  madf  available  through  the  Internet 
h\  th>'  ( )tfK  e  of  the  Federal  Register  and 
r,SD.\   ,\  .UJ-day  comment  period 
ending  .September  19.  2001.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complving 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://i\i\-\v. ams.usda.gov' 
fv/mooh/html  Any  questions  about  the 
compliance  guide  should  he  sent  to  ]d\ 
Ciuerber  at  the  pn'viouslv  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  sect  ion 

.After  consideration  of  all  relevant 
material  presented,  inrludiny  the 
information  and  recommendation 
submitted  bv  the  Committee  and  other 
available  information,  it  is  herebv  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policv  of  the  Act. 

Pursuant  to  .5  U.S.C.  553.  it  also  found 
and  determined  that  good  cause  exists 
for  not  postpcming  the  effective  date  of 
this  rule  until  Mi  davs  after  publication 
in  the  Federal  Register  because  the 
2001-02  crf)p  \ear  begins  on  .August  1. 


2001.  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each  crop 
year  apply  to  all  assessable  dried  prunes 
handled  cluring  such  crop  year.  Further, 
handlers  ire  aware  of  this  action  which 
was  recommended  at  a  public  meeting. 
Also.  30-day  comment  period  was 
provided  for  in  the  proposed  rule  and 
no  comments  were  received 

List  of  Subjects  in  7  CFR  Part  993 

Plums,  prunes.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 

follow*; 

PART  993— DRIED  PRUNES     - 
PRODUCED  IN  CALIFORNIA 

1.  The  Authority  citation  for  7  CFR 
part  993  ctjntinues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  993.347  is  revised  to  read 
as  follows; 

§993.347     Assessment  rate. 

On  and  ^fter  August  1 .  200 1 .  an 
assessmeni  rate  of  S2.80  per  ton  is 
established  for  California  dried  prunes. 

Dated:  Navember  5.  2001. 

A.).  Yates, 

Administra^ur.  Agriculluml  Xfarketing 
Sfnice. 
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DEPA«-  rWENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Pan  431 

[Docket  No.  EE-RM-96-400] 

RIN  1904-AB11 

Energy  Efficiency  Program  for  Certain 
Commercial  and  Industrial  Equipment: 
Extension  of  Time  for  Electric  Motor 
Manufacturers  To  Certify  Compliance 
With  Energy  Efficiency  Standards 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy;  Department  of 
Energy. 

ACTION:  Notice  of  Hnal  rulemaking. 


SUMMARY:  This  procedural  rule  amends 
the  (ompliance  certification  section  of 
subpart  C.  Certification  and 
Enforcement,  of  Title  10  Code  of  Federal 
Regulations  Part  431,  by  revising  the 
deadline  date  from  November  5.  2001  to 
lune  7,  2002,  tor  all  electric  motor 
manufacturers  to  certify  compliance  to 


the  Department  of  Energv  that  their 
motors  meet  the  applicable  energv 
efficiency  standards. 

DATES:  This  rule  is  effective  November 

M,  200] 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Raba,  U.S.  Department  of  Energy, 
Office  of  Energv  Efficiencv  and 
Renewable  Energy.  Mail  Station  EE-41. 
1000  Independence  Avenue.  SVV.. 
Washington.  DC  20585-0121.  telephone 
(202)  586-8654.  telefax  (202)  586-4617. 
or:  jim.raba@ee.doe.gov. 

Eugene  Margolis.  Esq..  U.S. 
Department  of  Energy.  Office  of  General 
Counsel.  Mail  Station  GC-72.  1000 
Independence  A\enue.  S\V.. 
Washington.  DC:  20585-0103,  (202)  586- 
9526.  telefax  (202)  586-4116,  or: 
f'tigfri^  ninrgolisHi'hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

SectKjn  345(c)  of  the  Energy  Policy 
and  C:onservation  Act  of  1975  (EPCA) 
requires  'manufacturers  to  certifi,', 
through  an  independent  testing  or 
certification  program  nationallv 
recognized  in  the  Inited  States,  that 
such  motor  meets  the  applicable 
[nominal  full  load  efficiencv  standard)" 
(42  use.  6316(c)).  The  Department  of 
Energy  (Department)  construes  the 
statutory  language  to  provide 
manufacturers  with  two  equivalent 
ways  to  fulfill  the  certification 
requirement:  (1)  manufacturers  mav 
certify,  through  an  independent  testing 
program  nationallv  recognized  in  the 
United  States,  that  such  motor  meets  the 
standards:  or  (2)  manufac  turers  may 
certify,  through  an  independent 
certification  program  nationallv 
recognized  in  the  United  States  that 
such  motor  meets  the  standards  The 
Department  is  of  the  view  that  section 
345(c)  does  not  require  preference  for 
one  program  over  the  other. 

Section  431.24(a)(5)  of  10  CFR  Part 
431,  sets  forth  procedures  by  which  a 
manufacturer  may  have  a  certification 
program  or  an  accredited  laboratorv. 
which  the  Department  has  classified  as 
nationally  recognized,  certify  the  energy 
efficiency  of  a  manufacturer's  electric 
motors  .Section  431.123(a)  of  10  CFR 
Part  431  states  that  no  electric  motor 
"subject  to  an  energy  efficiency 
standard  set  forth  in  subpart  C  of  this 
part  "  may  be  distributed  in  commerce 
unless  it  is  covered  by  a  Compliance 
Certification,  and  that  the  Compliance 
Certification  must  be  submitted  to  the 
Department  not  later  than  November  5. 
2001. 
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Background 

The  Department  estimates  that  there 
are  41  manufacturers  that  manufacture 
motors  covered  by  the  statute.  Thus  far. 
it  appears  that  half  of  the  manufacturers 
have  elected  to  certif\'  the  efficiency  of 
their  electric  motors  through  an 
independent  testing  laboraton.'.  and  half 
through  a  certification  program.  Also, 
section  II1.F.2.  of  the  preamble  to  the 
Proposed  Rule  for  Electric  Motors.  61 
FR  60455  (November  27.  1996). 
summarizes  testimony  and  written 
statements  from  manufacturers  and  the 
National  Electrical  Manufacturers 
Association  which  speak  of  different 
basic  models  of  motors  numbering  in 
the  thousands  that  are  being 
manufactured  and  could  potentially  be 
required  to  undergo  testing  for 
efficiency. 

As  of  the  publication  date  of  this  final 
rule,  there  continues  to  be  insufficient 
testing  capacity.  According  to  the 
National  Institute  of  Standards  and 
Technology.  National  Voluntary- 
Laboratorv  Accreditation  Program 
(NVLAP)  "2001  Directorv."  dated  March 
2001.  there  are  11  testing  laboratories 
that  meet  the  requirements  of  section 
431.24(a)(5)  of  10  CFR  Part  431  and 
could  be  available  to  test  motors  for  the 
purposes  of  section  345(c)  of  EPCA.  Of 
those  testing  laboratories,  two  are  not  in 
any  way  affiliated  with  a  motor 
manufacturer;  and  of  those  two.  only 
one  is  located  in  the  United  States.  Thus 
far,  a  number  of  motor  manufacturers 
have  elected  to  base  the  certification  of 
their  motors'  energy  efficiency  on 
testing  conducted  in  a  NVLAP 
accredited  laboratory  .  Certain  other 
motor  manufacturers  have,  in  'good 
faith."  elected  to  base  their  compliance 
on  a  certification  program,  and  have 
either  had  their  motors  tested  in 
advance  or  have  committed  resources  in 
anticipation  of  certification  programs 
becoming  recognized  by  the  Department 
of  Energy.  As  of  today's  Federal 
Register  notice  of  final  rulemaking, 
there  are  no  certification  programs 
nationally  recognized  for  the  purposes 
of  section  345(c)  of  EPCA  Therefore,  the 
Department  believes  it  will  be 
impossible  for  many  manufacturers  to 
make  the  choice  allowed  by  EPCA  to 
test  and  certify  their  motors  for  energy 
efficiency  before  November  5.  2001. 

Discussion 

Presently,  two  certification  programs 
have,  under  the  provisions  of  section 
431.28  of  10  CFR  part  431.  petitioned 
the  Department  to  be  classified  as 
nationally  recognized  in  the  United 
States  for  the  purposes  of  section  345(r) 
of  EPCA:  CSA  International,  65  FR 


24429  (April  26.  2000).  and 
Under%vnters  Laboratories  Inc  .  66  FR 
50355  (October  3.  2001).  The 
Department  believes  the  only  way  to 
make  the  statutory  testing  and  certif\'ing 
capacity  available  would  be  to  delay 
enforcement  so  as  to  enable  the 
Department  to  conclude  the  recognition 
process  required  under  section  431.28  of 
10  CFR  Part  431,  and  thereafter  allow 
manufacturers  sufficient  time  to  certif\- 
the  efficiency  of  their  motors  through 
either  an  independent  testing  or 
certification  program.  The  recognition 
process  set  forth  in  section  431.28(a)-(f) 
of  10  CFR  Part  431  consists,  in  sura,  of: 
(1)  a  certification  organization  filing  a 
petition  with  the  Department.  (2)  public 
notice  and  solicitation  of  comments.  (3) 
allowance  for  a  responsive  statement  by 
the  petitioner.  (4)  public  announcement 
of  an  interim  determination  by  the 
Department  and  solicitation  of 
comments,  and  (5)  public 
announcement  of  a  final  determination. 
In  addition,  the  Department  must 
analyze  the  information  presented  in  the 
petition,  prepare  and  issue  a  Federal 
Register  notice  to  solicit  public 
comments,  address  those  comments 
received,  prepare  and  issue  a  second 
Federal  Register  notice  that  announces 
an  interim  determination  and  further 
solicits  public  comments,  address  those 
comments,  and  thereafter,  prepare  and 
issue  a  Federal  Register  notice  that 
announces  a  final  determination.  Also, 
the  Department  would  conduct  an 
independent  investigation  to  gather 
additional  information  relevant  to  the 
petition.  Such  a  process  could  take  up 
to  12  months.  The  Department  believes 
that  its  investigation  and  determination 
process  should  be  stringent  because  a 
certification  program  underlies  the 
compliance  determination  for  many 
motors.  In  the  case  of  the  recognition 
processes  already  underway  both  for 
CSA  International  and  Underwriters 
Laboratories  Inc..  the  Department  would 
need  up  to  15  weeks  in  order  to  reach 
its  final  determinations.  Following  those 
determinations,  manufacturers  would 
need  up  to  16  weeks  to  complete  the 
efficiency  certification  process  for  their 
motors.  Therefore,  the  Department  has 
decided  to  amend  the  deadline  in 
section  431.123(a)  to  give  manufacturers 
additional  time  to  certif>'  compliance  of 
their  motors,  either  by  choosing  a 
testing  laborator>'  accredited  by  NVLAP 
or  by  any  nationally  recognized 
certification  program  that  DOE  may 
approve 

Conclusion 

The  Department's  goal  is  to  have  m 
place  a  certification  capability  for  the 
industr>  that  would  provide  reasonable 


assurance  to  consumers  that  the  motors 
the\  purchase  are  of  the  efficiency 
specified  by  the  manufacturer  and  are  in 
compliance  with  governing  standards. 
The  Department  believes  that  the 
integrity  of  the  certification  process 
must  be  maintained,  while  at  the  same 
time  the  fair  operation  of  the  motor 
market  must  be  supported.  Accordingly, 
the  Department  todav  amends  section 
431.123(a)  of  10  CFR  part  431.  by 
revising  the  deadline  date  for 
manufacturers  to  certify  compliance  to 
the  Department  of  Energy,  from 
November  5.  2001  to  June  7,  2002. 

Procedural  Issues  and  Regulatory 
Review 

A.  Hevww  Under  the  National 
Environmental  Policy  Act 

Review  under  the  National 
Environmental  Policy  Act  was 
addressed  in  the  notice  of  proposed 
rulemaking  (NOPR)  ,  61  FR  60460 
(November  27,  1996),  and  in  the  final 
rule  which  established  10  CFR  part  431, 
64  FR  54139  (October  5.  1999).  The 
Department  concluded  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed.  The  same  conclusion  applies  to 
today's  final  rule. 

B.  Review  Under  Executive  Order  12866. 
"Regulator,'  Planning  and  Review" 

Today's  regulator*-  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review"  (58  FR  51735).  Accordingly, 
today's  action  was  not  subject  to  review 
under  the  Executive  Order  by  the  Office 
of  Information  and  Regulator}'  Affairs  in 
the  Office  of  Management  and  Budget. 

C.  Review  Under  the  Regulator\' 
Flexibilit}-  Act 

The  Regulatory  Flexibility  Act.  5 
use.  601.  et  seq..  requires  that  a 
federal  agency  prepare  a  regulatory 
flexibility  analysis  for  any  rule  for 
which  the  agency  is  required  to  publish 
a  general  notice  of  proposed 
rulemaking.  Today's  rule  is  a  rule  of 
agencv  procedure  which  is  exempt  from 
the  APA's  notice  and  comment 
requirements.  Therefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared. 

D.  Review  Under  Executive  Order 
13132.    "Federalism" 

Executive  Order  13132.  "Federalism" 
(64  FR  43255)  requires  agencies  to 
develop  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
de\e|opment  of  regulator^'  policies  that 
have    federalism  implications."  Policies 


I 
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that  have  federalism  implications  are 
defined  in  the  Executive  Order  to 
include  regulatinns  that  have 
■substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government   "  On  March  14. 
2000,  DOF  published  a  statement  of 
policv  describing  the  intergo\'ernmental 
consultation  process  it  will  follow  in  the 
development  of  such  regulations  (65  FR 
137351   DOE  has  examined  today's  rule 
and  determined  that  it  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
IS  required  by  the  Executive  Order. 

E  Rn-ifiv  Under  Executive  Order  12630. 

Governmental  Artions  and 
Interference  With  Cnnstitutionallv 
Protected  Propertv  Rights" 

The  Department's  review  under 
Executive  Order  12630,  "Governmental 
.\ctions  and  Interference  with 
C'onsfitutionallv  Protected  Propertv 
Rights,"  was  addressed  in  the  NOPR.  61 
FR  at  H0462,  and  in  the  final  rule  which 
established  10  CFR  part  431.  64  FR  at 
54140.  The  Department  determined  that 
this  regulation  would  not  result  in  any 
takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  Stales 
Constitution.  The  same  conclusion 
applies  to  today's  final  rule. 

F  Review  I  'nder  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  will 
he  imposed  by  this  rulemaking. 
Accordingly,  no  clearance  by  the  Office 
of  Management  and  Budget  is  required 
under  the  Paperwork  Reduction  Act  (44 
U.S.C;.  3,"i01,  et  seq  ). 

(',.  Review  I'nder  Executive  Order 
12988.  -Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3  of  Executive 
Order  \29HH.  "Civil  Justice  Reform"  (61 
FR  4724)  imposes  on  Executive  agencies 
the  aeneral  iluty  to  eliminate  drafting 
errors  and  ambiguitv.  write  regulations 
to  minimize  litigation,  provide  a  clear 
Ifgal  stHndard  for  affected  conduct 
r.tther  than  ,i  general  standard;  and 
[iromote  simplification  and  burden 
reduction  Section  3(c)  of  Executive 
Order  i:'4HH  requires  Executive  agencies 
to  re\  ifw  regulations  in  light  of 
applicable  standards  in  secti(m  3(a)  and 
section  3(b)  to  determine  whether  thev 


are  met.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

H.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act 

Today's  final  rule  does  not 
incorporate  commercial  standards  by 
reference.  Therefore,  section  32  of  the 
Federal  Energy  Administration  Act  does 
not  apply  to  today's  final  rule. 

/.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

The  Department's  review  under  the 
Unfunded  Mandates  Reform  Act 
(UMRA)  was  addressed  in  the  NOPR.  61 
FR  at  60463.  and  in  the  final  rule  which 
established  10  CFR  part  431.  64  FR  at 
54141.  The  Department  has  determined 
that  today's  final  rule  does  not  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  state,  local  or  to  tribal  governments  in 
the  aggregate  or  to  the  private  sector. 
Therefore,  the  same  conclusion  applies 
to  today's  final  rule. 

/.  Review  Under  the  Small  Business 
Regulator}'  Enforcement  Fairness  Act 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  today's  rule  prior  to  its  effective  date. 
The  report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

k.  flpv/ev*  Under  the  Treasurv  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasurv  and 
General  Government  Appropriations 
Act.  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  mav  affect 
family  well-being.  Today's  final  rule 
would  mH  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  in.stitudion.  Accordingly,  the 
Department  has  concluded  that  it  is  not 
necessary  to  prepare  a  Family 
Policymaking  Assessment. 

L.  Review,  Under  Executive  Order  1321 1 , 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use" 

Executhe  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  "  (66  FR  28355, 
May  22,  2001)  requires  Federal  agencies 
to  prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 


any  proposed  significant  energy  action. 
A  "significant  energy  action"  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy:  or 
(3)  is  designated  by  the  Administrator  of 
OlRi^  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposed  action  be 
implemented,  and  of  reasonable  ' 
alternatives  to  the  action  and  their 
expected  benefits  on  energy  supply, 
distribution,  and  use. 

Today's  final  rule  would  not  have  any 
adverse  effects  on  the  supply, 
distribution,  or  use  of  energy. 

,V/  Review  Under  the  Administrative 
Procedure  .Act 

In  the  Department's  view,  today's 
final  rule  is  not  subject  to  requirements 
for  prior  notice  and  opportunity  for 
public  comment  because  it  is  procedural 
in  nature.  In  the  alternative,  to  the 
extent  that  5  U  S  C  553(h)  may  apply  to 
this  rulemaking,  the  Department  finds 
that  is  impracticable  and  contrary  to  the 
public  interest  to  publish  prior  notice 
because  the  Department  (  annot  enforce 
the  existing  regulatory  deadline  and 
cannot  relieve  regulated  manufacturers 
of  the  threat  of  potential  enforcement  of 
the  deadline  before  November  5.  2001, 
without  dispensing  with  prior  notice. 

List  of  Subjects  in  10  CFR  Part  431 

Administrati\e  practice  and 
procedure.  Energy  conservation. 
Reporting  and  recordkeeping 
requirements. 

Issued  in  Washington.  DC.  on  November  fi, 

2(Hn 

David  K.  Garman. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  431  of  chapter  II  of  title 
10.  Code  of  Federal  Regulations,  is 
amended,  as  set  forth  below. 

PART  431— ENERGY  EFFICIENCY 
PROGRAM  FOR  CERTAIN 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

1   The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6311-6316. 
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§431.123    [Amended] 

2.  In  section  431  123,  paragraph  (a)  is 
amended  in  the  first  sentence  by 
removing  the  phrase  'Beginning  24 
months  after  November  4.  1999"  and 
adding  in  its  place  the  phrase 
"Beginning  June  7.  2002   " 
|FR  Uo(    01-2821.5  Filed  11-8-01:  8:45  am] 
BILUNG  CODE  6450-01 -f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-ANM-14] 

Revision  of  Class  E  Airspace.  Logan, 
UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Logan,  LT.  A  newly 
developed  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SIAP)  and  Departure 
Procedure  (DP)  to  the  Logan-Cache 
Airport  made  this  action  necessarvv 
Additional  Class  E  700-feet  and  1,200- 
feet  controlled  airspace,  above  the 
surface  of  the  earth  is  required  to 
contain  aircraft  conducting  IFR 
operations  at  Logan-Cache  Airport  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Logan-Cache  Airport,  Logan.  IT 

EFFECTIVE  DATE:  0901  UTC.  December 

27.  2001. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Brian  Durham.  ANM-520.7,  Federal 
Aviation  Administration.  Docket  No. 
OO-ANM-14.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  14,  2001.  the  FAA 
proposed  to  amend  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  Class  E  airspace  at 
Logan.  UT.  in  order  to  provide  a  safer 
IFR  environment  at  Logan-Cache 
Airport.  Logan,  UT  (66  FR  42619).  This 
amendment  provides  additional  Class 
E5  700-feet  and  l,20G-feet  controlled 
airspace  at  Logan.  UT,  to  contain  aircraft 
executing  the  RNAV  (Global  Positioning 
System  (GPS)  RWY  35  and  FELDI  RNAV 
DP  at  Logan-Cache  Airport.  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 


written  comments  on  the  proposal.  No 
comments  were  received. 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  revises  Class  E  airspace  at 
Logan.  UT.  in  order  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Logan-Cache 
Airport.  Logan,  LT~  This  amendment 
revises  Class  E5  airspace  at  Logan.  LT. 
to  enhance  safety  and  efficiency  of  IFR 
flight  operations  in  the  Logan.  UT. 
terminal  area  The  F.^A  establishes 
Class  E  airspace  where  necessary  to 
contain  aircraft  transitioning  between 
the  terminal  and  en  route  environments 
This  rule  is  designed  to  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  Instrument  Flight 
Rules  (IFR I  at  the  Logan-Cache  .Airport 
and  between  the  terminal  and  en  route 
transition  stages 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005.  of  FAA  Order  7400  91  dated 
September  1.  2001.  and  effective 
September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71  1   The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order, 

The  FAA  has  determined  that  this 
regulation  onl\  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  il)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .^ct. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1  The  authorin-  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 

ige.'^  Comp,,  p   389 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
.administration  Order  7400.9).  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
attove  the  surface  of  the  earth 


ANMLTES     Logan.  LTIRevised] 

Logan-Cache  Airport.  LT 

(lat.  41'-47'16"N..  long,  ill  51  10"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  42°03'30"  N..  long. 
1 12  OO'OO"  \V.:  to  lat.  42'02'42'  N..  long. 
111°46'00'  W.:  to  lat.  41'07'30'  N  ,  long. 
in=46'00'  \V  :  to  lat.  4r07'30"  N  ,  long 
111=57'23'  VV.;  to  lat.  4r47'30'  N,,  long 
112°03'OO'  VV,;  to  lat,  42°0T20'  N..  long 
112°03'OO"  VV.:  to  lat.  42°03'15'  N..  long. 
1 12°00'00'  VV.:  thence  to  point  of  origin:  and 
that  airspace  extending  upward  from  1,200 
feet  atxive  the  surface  bounded  on  the  north 
by  the  south  edge  of  \'— 4,  on  the  east  by  long. 
Iir40'33' W..  on  the  south  by  the  north 
edge  of  V-288.  on  the  west  by  the  east  edge 
of  V-21:  that  airspace  extending  upward 
from  10.500  feet  MSL  bounded  on  the 
northeast  by  the  southwest  edge  of  V-142.  on 
the  west  by  long  111'40'33' W  ,  and  on  the 
south  by  the  north  edge  of  V-288.  excluding 
that  airspace  within  the  Evanston,  WY.  Class 
E  airspace  area. 
*         •         *  «         * 

Issued  in  Washington.  DC.  on  November  6. 
2001 
Reginald  C,  Matthews. 

.Wa.^a,e<','■  Airspace  and  Rules  Dnision 
JRDoi    01-28248  Filed  11-8-01;  8:45  am] 

BILUNG  COOC  4nO-13-P 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

21  CFR  Pari  1306 

[AG  Order  No.  2534-2001] 

Dispensing  of  Controlled  Substances 
To  Assist  Suicide 

AGENCY;  Department  of  Justice. 
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ACTTON:  Interpretive  rule 


SUMMARY:  For  the  reasons  provided  in 
the  memorandum  .set  forth  belovk'.  the 
Attorney  Genera]  has  determined  that 
assisting  suicide  is  not  a  "legitimate 
medical  purpose"  within  the  meaning  of 
21  CFR  1306  04  (2001).  and  that 
prescribing,  dispensing,  or 
administering  federally  controlled 
substances  to  assist  suicide  violates  the 
Cnntrolied  Substances  Act.  Such 
conduct  by  a  physician  registered  to 
dispense  controlled  substances  may 

render  his  registration    .  .  inconsistent 
with  the  public  interest"  and  therefore 
subject  to  possible  suspension  or 
revocation  under  21  U.S.C.  824(a)(4). 
The  Attorney  General's  conclusion 
applies  regardless  of  whether  state  law 
authorizes  or  permits  such  conduct  bv 
practitioners  or  others  and  regardless  of 
the  condition  of  the  person  whose 
suicide  is  assisted  The  Attorney 
(ieneral  recognizes,  however,  that  pain 
management  is  a  legitimate  medical 
purpose  justifying  a  physician's 
dispensing  of  controlled  substances. 
Finally,  the  Attorney  Generals 
determination  makes  no  change  in  the 
current  standards  and  practices  of  the 
DEA  in  any  State  other  than  Oregon. 
EFFECTIVE  DATE:  November  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Good.  Chief.  Liaison  and  Policy 
Section.  Office  of  Diversion  Control. 
Drug  Enforcement  Administration. 
Washington,  DC  20537.  telephone  202- 
J07-7297 
SUPPLEMENTARY  INFORMATION:  The  text  of 

the  Attorney  General's  memorandum 
follows: 

Memorandum  for  Asa  Hutchin.son. 

.Administrator.  The  Drug  Enforcement 

Administration 
From:  John  Ashcroft,  Attornev  General 
Subject:  Dispensing  of  Controlled  Substances 

to  Assist  Suicide 

.As  you  are  aware,  the  Supreme  Court 
rtjaffirmed  last  term  that  the  application  of 
federal  law  regulating  controlled  substances 
is  uniform  throughout  the  Inited  States  and 
may  not  be  nullified  by  the  legislative 
decisions  of  individual  States.  See  United 
States  V.  Oakland  Cannabis  Buyers'  Coop.. 
.5,32  U.S.  483  (2001).  In  light  of  this  decision, 
questions  have  been  raised  about  the  validity 
of  an  Attorney  General  letter  dated  June  5, 
1998,  which  overruled  an  earlier  Drug 
Enforcement  Administration  (DEA) 
determination  that  narcotics  and  other 
dangerous  drugs  controlled  by  federal  law 
ma\  not  be  dispensed  consistently  with  the 
Controlled  Substances  Act.  21  U,S.C.  801- 
471  (1994  &  Supp.  II  19961  (CSA),  to  assist 
suicide  in  the  United  States.  Upon  review  of 
the  Oakland  Cannabis  decision  and  other 
relevant  authorities.  1  have  concluded  that 
the  DE.A  s  original  reading  of  the  CSA — that 
controlled  substances  may  not  be  dispensed 
to  assist  suicide — was  correct.  I  therefore 


advise  you  that  the  original  DEA 
determination  is  reinstated  and  should  be 
implemented  as  set  forth  in  greater  detail 
below. 

The  attached  Office  of  Legal  Counsel 
opinion,  entitled  "Whether  Physician- 
Assisted  Saicide  Sen'es  a  "Legitimate 
Medical  Purpose"  Under  The  Drug 
Enforcement  Administration's  Regulations 
Implementing  the  Controlled  Substances 
Act"  (June  27,  2001)  ("OLC  Opinion") 
(attached)  Sets  forth  the  legal  basis  for  my 
decision. 

1.  Determination  on  Use  of  Federally 
Controlled  Substances  to  Assist  Suicide.  For 
the  reasons  set  forth  in  the  OLC  Opinion,  I 
hereby  determine  that  assisting  suicide  is  not 
a  "legitimate  medical  purpose"  within  the 
meaning  of  21  CFR  §1306.04  (2001).  and  that 
prescribing,  dispensing,  or  administering 
federally  controlled  substances  to  assist 
suicide  violates  the  CSA.  Such  conduct  by  a 
physician  cegislered  to  dispense  controlled 
substances  may  "render  his  registration 

*  *  *  inconsistent  with  the  public  interest" 
and  therefore  subject  to  possible  suspension 
or  revocation  under  21  U.S.C.  824(a)(4).  This 
conclusioniapplies  regardless  of  whether 
state  law  authorizes  or  permits  such  conduct 
by  practitioners  or  others  and  regardless  of 
the  condition  of  the  person  whose  suicide  is 
assisted. 

I  hereby  direct  the  DEA,  effective  upon 
publication  of  this  memorandum  in  the 
Federal  Register,  to  enforce  and  apply  this 
determination,  notwithstanding  anything  to 
the  contrary  in  the  June  5,  1998,  Attorney 
General's  letter. 

2.  I'se  of  Controlled  Substances  to  Manage 
Pain  Promoted.  Pain  management,  rather 
than  assisted  suicide,  has  long  been 
recognized  as  a  legitimate  medical  purpose 
justifying  physicians'  dispensing  of 
controlled  Substances.  There  are  important 
medical,  ethical,  and  legal  distinctions 
between  intentionally  causing  a  patient's 
death  and  providing  sufficient  dosages  of 
pain  medication  necessary  to  eliminate  or 
alleviate  pain. 

3.  No  Change  in  Current  DEA  Policies  and 
Enforcement  Practices  Outside  Oregon  The 
reinstated  determination  makes  no  change  in 
the  current  standards  and  practices  of  the 
DEA  in  any  State  other  than  Oregon,  Former 
Attorney  Cieneral  Janet  Reno's  June  5,  1998, 
letter  relating  to  this  matter  emphasized  that 
action  to  ravoke  the  DEA  registration  of  a 
physician  who  uses  federally  controlled 
substanceslto  assist  a  suicide  "may  well  be 
warranted  f   *   *  where  a  physician  assists  in 
a  suicide  iij  a  state  that  has  not  authorized 
the  practice  under  any  conditions."  The 
reinstated  determination  does  not  portend 
any  increase  in  investigative  activity  or  other 
change  from  the  manner  in  which  the  DEA 
presently  enforces  this  policy  outside  of 
Oregon. 

4.  Enforcement  in  Oregon.  Under  3  Oregon 
Revised  Stitutes  (O.R.S.)  §  127.855  (1999),  an 
attending  physician  who  writes  a 
prescription  for  medication  to  end  the  life  of 
a  qualified  patient  must  document  the 
medication  prescribed.  L'nder  3  O.R,S, 

§  127.865(l)(b)  (1999),  the  State  of  Oregon's 
Health  Division  must  require  any  health  care 
provider  upon  dispensing  medication 


pursuant  to  the  Death  with  Dignity  Act  to  file 
a  copy  of  the  dispensing  record  with  the 
Division.  Those  records  should  contain  the 
information  neces.sary  to  determine  whether 
those  holding  DEA  registrations  who  assist 
suicides  in  accordance  with  Oregon  law  are 
prescribing  federally  controlled  substances 
for  that  purpose  in  violation  of  the  CSA  as 
construed  by  this  Memorandum  and  the 
attached  OLC  Opinion 

The  Department  has  the  authority  to  take 
appropriate  me.^sures  to  obtain  copies  of  any 
such  reports  or  records  sent  to  the  Oregon 
State  Registrar.  See  21  U.S.C.  876.  When 
inspection  of  these  documents  discloses 
prohibited  prescription  of  controlled 
substances  to  assist  suicide  following  the 
effective  date  of  this  memorandum,  then 
appropriate  administrative  action  may  be 
taken  in  accordance  with  21  CFR  §§  1316.41 
to  1316.68  (2001). 

Thus,  it  should  be  possible  to  identify  the 
cases  in  which  federally  controlled 
substances  are  used  to  assist  suicide  in 
Oregon  in  compliance  with  Oregon  law  by 
obtaining  reports  from  the  Oregon  State 
Registrar  without  having  to  review  patient 
medical  records  or  otherwise  investigate 
doctors.  Accordingly,  implementation  of  this 
directive  in  Oregon  should  not  change  the 
DEA's  current  practices  with  regard  to 
enforcing  the  CSA  so  as  materiallv  to 
increase  monitoring  or  investigation  of 
physicians  or  other  health  care  providers  or 
to  increase  review  of  physicians'  prescribing 
patterns  of  controlled  substances  used  for 
pain  relief. 

5.  Distribution.  Please  ansure  that  this 
Memorandum  and  the  OLC  opinion  on 
which  it  is  based  are  promptly  distributed  to 
appropriate  DEA  personnel,  especially  those 
with  authority  over  the  enforcement  of  the 
CSA  in  Oregon. 

Attachment 

Note:  The  attachment  containing  the  Office 
of  Legal  Counsel  opinion  dated  June  27. 
2001.  does  not  appear  in  the  Federal 
Register.  It  is  available  from  the  Drug 
Enforcement  .Administration  at  the  address 
listed  in  FOR  FURTHER  INFORMATION  CONTACT 

Dated;  November  6.  2001. 
John  Ashcroft, 
Attorney  General. 

|FR  Doc  01-28358  Filed  11-7-01;  12:43  pmj 
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DEPARTMENT  OF  THE  l^4TERI0R 
Bureau  of  Indian  Affairs 

25  CFR  Part  151 

Acquisition  of  Title  to  Land  In  Trust 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Withdrawal  of  final  rule. 


SUMMARY:  This  action  withdraws  the 
final  rule  published  in  the  Federal 
Register  on  January'  16.  2001.  entitled 
"Acquisition  of  Title  to  Land  in  Trust." 
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DATES:  The  Acquisition  to  Title  to  Land 
in  Trust  rule,  amending  25  CFR  part 
151.  published  in  the  Federal  Register 
on  January  16,  2001  (66  FR  3452), 
delayed  by  a  document  published 
February  5.  2001  (66  FR  8899).  corrected 
by  docimfients  published  Februan'  20. 
2001  (66  FR  10815)  and  June  13.  2001 
(66  FR  31976),  delaved  by  documents 
published  April  16.'200l'(66  FR  19403) 
and  August  13.  2001  (66  FR  42415).  is 
withdrawn  as  of  November  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larr>-  E.  Scrivner.  Deputy  Director. 
Office  of  Trust  Responsibilities.  MS 
4513  MIB.  1849  C  Street,  NW'.. 
Washington.  DC  20240;  telephone  202/ 
208-5831. 

SUPPLEMENTARY  INFORMATION:  This 
action  withdraws  in  whole  the  rule 
entitled  "Acquisition  of  Title  to  Land  in 
Trust.  "  published  in  the  Federal 
Register  on  Januarj^  16,  2001,  at  66  FR 
3452,  delayed  by  a  notice  published 
Februar\-  5.  2001  (66  FR  8899).  corrected 
bv  notices  published  February  20.  2001 
(66  FR  10815)  and  June  13.  2001  (66  FR 
31976).  delaved  bv  notices  published 
April  16.  2001  (66  TO  19403)  and 
August  13.  2001  (66  FR  42415).  and 
which  received  further  comments 
through  a  notice  published  on  August 
13.  2001  (66  FR  42474). 

On  August  13.  2001.  the  Department 
of  the  Interior  (Department)  requested 
public  comment  on  whether  the  final 
rule  entitled  "Acquisition  of  Title  to 
Land  in  Trust"  should  be  withdrawn 
and  a  further  rule  proposed  to  better 
address  the  public's  continued  concerns 
regarding  the  Department's  procedures 
for  taking  land  into  trust  for  federally- 
recognized  Indian  tribes.  The  comment 
period  closed  on  September  12.  2001. 
and  the  Department  received  a  total  of 
139  submissions,  Of  the  submissions 
received.  93  were  from  Indian  tribes.  18 
were  from  state  and  local  governments 
and  federally  elected  officials,  and  28 
other  interested  groups  and  individuals. 

In  its  .August  13.  2001.  notice,  the 
Department  requested  comments  on 
specific  areas  of  concern  in  the  final 
rule.  These  areas  of  concern  included 
individual  applications  for  land  into 
trust  for  housing  or  home  site  purposes; 
the  requirement  of  land  use  plans  for 
off-reser\ation  acquisitions  and  as  part 
of  the  designation  of  a  Tribal  Land 
Acquisition  Area  (TTAA);  clarif\-ing  the 
standards  contained  in  the  final  rule; 
the  availability  of  applications  for 
review  and  the  use  of  technology  to 
facilitate  review  of  trust  acquisition 
applications.  Collectively,  the 
comments  received  contained  various 
opposing  views  about  the  identified 
issues  of  concern.  For  example. 


comments  stated  that  the  Department 
should  withdraw  the  final  rule  ill 
whole,  withdraw  the  final  rule  in  part, 
amend  the  final  rule  to  include  certain 
provisions,  or  make  the  final  rule 
effective  immediately. 

The  Department  sought  comments 
about  prioritizing  individual 
applications  for  land  into  trust  for 
housing  or  home  site  purposes  under  a 
new  proposed  rule  expediting 
applications  containing  five  (5)  acres  of 
land  or  less  for  individual  housing 
needs.  Comments  were  received  both 
supporting  the  individual  appfications 
for  Indian  housing  priority'  and 
opposing  the  individual  applications  for 
Indian  housing  priority.  Comments  also 
noted  that  identif\-ing  housing  or  home 
site  applications  as  acquisitions 
containing  five  (5)  acres  of  land  or  less 
for  the  purpose  of  meeting  individual 
housing  needs  was  of  little  benefit  to 
tribal  housing  issues/needs  Another 
area  the  Department  sought  comments 
on  was  the  advisability  of  requiring 
tribes  to  submit  land  use  plans  for  off- 
reservation  acquisitions  and  for  the 
designation  of  TL.AA.  The  Department 
considered  requiring  that  tribes  submit 
land  use  plans  for  off-reservation 
acquisitions  and  requiring  that  the 
applications  contain  a  land  use  plan  for 
the  TL.A^\s.  which  the  Secretary.'  would 
approve  as  part  of  her  review  and 
approval.  Comments  received  opposed 
the  requirement  for  submission  of  a  land 
use  plan  in  an  application  for  off- 
reservation  acquisitions  noting  that  the 
final  rule  already  requires  the 
submission  of  enormous  amounts  of 
information  concerning  the  use  of  the 
land.  Comments,  while  not  specifically 
solicited,  strongly  opposed  the 
establishment  of  TLAAs. 

The  Department  also  solicited 
comments  on  clarif>'ing  the  standaros 
that  will  be  used  by  the  Secretar\-  to 
determine  whether  to  approve  an 
application  and  defining  the  burdens  of 
proof  required  for  the  applicant  and 
those  opposing  a  trust  application.  The 
Department  noted  in  its  proposed 
withdrawal  notice  that  it  was 
considering  new  regulator\-  language 
that  for  on-resenation  acquisitions,  a 
tribe  or  individual  must  show  by 
substantial  evidence  that  the  acquisition 
facilitates  tribal  self-determination, 
economic  development.  Indian  housing. 
land  consolidation,  or  natural  resource 
protection.  The  Department  further 
considered  requiring  that  opponents  of 
on-reservation  trust  acquisitions  show 
by  clear  evidence  that  the  acquisition 
will  result  in  severe  negative  impact  to 
the  environment  or  severe  harm  to  the 
local  government.  For  off-reservation 
acquisitions,  the  Department  considered 


requiring  that  tribes  show  by  substantial 
evidence  that  the  acquisition  is 
necessar\  to  facilitate  tribal  self- 
determination,  economic  development. 
Indian  housing,  land  consolidation,  or 
natural  resources  protection,  and  the 
tribe  be  further  required  to  show  that  no 
demonstrable  harm  to  the  local 
community  is  realized  The  Department 
also  considered  requiring  that 
opponents  of  off-reser%ation 
acquisitions  show  by  clear  evidence  that 
the  acquisitions  will  result  in  significant 
harm  to  the  local  community  or  severe 
negative  impacts  to  the  environment 
Some  commenters  indicated  confusion 
or  lack  of  understanding  of  the  criteria 
set  out  in  the  final  rule  Comments 
received  stated  that  the  standards  were 
not  fair  in  that  the  "substantial 
evidence  "  burden  of  proof  for  the 
applicant  is  a  lesser  standard  than  the 
"clear  evidence"'  requirement  for  the 
opponent  of  the  application  Comments 
also  stated  that  the  existing  standards 
are  fair  and  provide  sufficient  criteria 
for  a  decision  and  need  not  be  further 
amended.  Additional  comments  stated 
that  standards  were  burdensome  and 
could  not  be  met  by  an  applicant 

In  addition,  comments  were  requested 
addressing  the  time- frames  established 
for  comment  by  the  state  and  local 
communities  and  the  uses  of  computer 
technology.  Comments  were  split  on  the 
amount  of  time  to  allow  for  review, 
some  commenters  stating  that  the  final 
rule  allowed  sufficient  time  to  review 
applications  and  other  requesting  even 
more  time  than  the  additional  30  days 
the  final  rule  allowed  to  review 
applications.  Comments  addressing  the 
use  of  computer  technology  and  the 
Internet  were  generally  in  support  of 
using  such  tools  to  expedite  review  of 
applications  and  the  decision-making 
process 

The  Department  finds  that  it  is 
impracticable  and  inefficient  to  repeal 
only  part  of  the  final  rule  as  the  Bureau 
of  Indian  Affairs  needs  clear  direction 
and  standards  to  process  land  into  trust 
applications.  Considering  the  variety  of 
comments  received,  the  Department  has 
decided  to  withdraw  the  final  rule  in 
whole  to  address  these  specific  areas  of 
concern  in  a  new  rule  Consistent  with 
Departmental  policy  to  consult  with 
federally-recognized  Indian  tribes  on 
proposed  Federal  actions  that  impact 
Indian  tribes,  the  Department  will 
conduct  consultation  with  Indian  tribes 
on  the  following  areas  in  its  efforts  to 
promulgate  a  new  rule:  applications  for 
housing  or  home  site  purposes  to  meet 
individual  housing  needs;  the 
requirement  of  land  use  plans;  the 
standards  of  review  used  in  reaching  a 
determination  of  whether  to  accept  lar"^ 
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into  trust;  the  availability  of 
applications  for  review;  and  the  use  of 
computer  technology  prior  to  the 
proposal  of  a  new  Acquisition  of  Title 
to  Land  in  Trust  rule 

The  Department  has  determined  that 
the  withdrawal  of  the  final  rule  entitled 
"Acquisition  to  Title  to  Land  in  Trust" 
must  be  effective  immediately  in  order 
to  prevent  its  becoming  effective  upon 
the  expiration  of  the  notice  of  delay  as 
published  on  August  13.  2001.  (66  PR 
42415),  and  to  allow  for  the  current  25 
CFR  Part  151  to  remain  in  effect  during 
the  pendency  of  the  development  of  a 
new  rulemaking  addressing  this  matter 
The  Department,  therefore,  shows  good 
cause  for  the  immediate  effective  date  of 
this  rule  in  accordance  with  5  U.S.C. 
553(d) 

Ddted:  November  5.  2001. 
Seal  A.  McCaleb. 

.-\ssj,stonf  Secretary — Indian  Affairs. 
|FR  Doc.  01-28222  Filed  1 1-8-01;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  D; 
Temporary  Closure  of  Seasons  and 
Changes  In  Harvest  Limits  for  Moose 
in  Unit  22  and  Deer  in  Unit  8 

AGENCIES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Ser\'ice.  Interior. 
ACTION:  Temporary  closure  of  seasons 
and  changes  in  harvest  limits. 

SUMMARY:  This  provides  notice  of  the 

Federal  Subsistence  Board's  temporary- 
c. insure  and  changes  in  harv«!st  limits  to 
protect  monse  populations  in  Unit 
22(B).  (D),  and  (E),  and  to  help  the 
recover*'  of  deer  populations  in  Unit  8. 
These  regulator%'  adjustments  and  the 
t;losures  provide  an  exception  to  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  published  in 
the  Federal  Register  on  June  25.  2001. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  wildlife  for 
subsistence  uses  during  the  2001-2002 
regulatory  year. 

DATES:  The  original  emergency  actions 
were  effective  August  1.  2001  through 


September  29,  2001.  The  extension  of 
the  emergency  actions  (temporary 
closure  and  changes  to  harvest  limits) 
will  be  effective  September  30,  2001 
through  March  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd.  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson. 
Subsistence  Program  Manager,  USDA — 
Forest  Service.  Alaska  Region, 
telephone  (907)  786-3592. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conser\ation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fisb  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803.  804.  and  805  of 
ANILCA,  In  December  1989.  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and.  therefore,  negated  State  compliance 
with  ANILCA 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture 
(Departments)  assumed,  on  July  1,  1990, 
responsibilitv  for  implementation  of 
Title  VIIl  of  ANILCA  on  public  lands. 
The  Departments  administer  title  VIII 
through  regulations  at  title  50.  part  100 
and  title  36,  part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  Januarv'  8,  1999, 
(64  FR  1276).  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretar\'  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture:  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  National 
Park  Service;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs,  and  the  Alaska  Regional 
Forester,  USDA  Forest  Ser\'ice.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
Subparts  A.  B.  and  C,  which  establish 
the  program  structure  and  determine 


which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2001-2002  wildlife  seasons,  har\^est 
limits,  and  methods  and  means  were 
published  on  June  25,  2001.  (66  FR 
33744)  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
closures  and  adjustments  would  apply 
to  36  CFR  part  242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G).  under  the  direction  of 
the  Alaska  Board  of  Game  (BOG), 
manages  the  general  harvest  and  State 
subsistence  harvest  on  all  lands  and 
waters  throughout  Alaska.  However,  on 
Federal  lands  and  waters,  the  Federal 
Subsistence  Board  implements  a 
subsistence  prioritv  for  rural  residents 
as  provided  by  Title  VIII  of  ANILCA.  In 
providing  this  priority,  the  Board  may. 
when  necessary,  preempt  State  harvest 
regulations  for  fish  or  wildlife  on 
Federal  lands  and  waters. 

The  temporary  changes  for  early 
closure  of  seasons  and  changes  in 
harvest  limits  is  necessary  to  protect 
declining  moose  populations  on  the 
Seward  Peninsula,  and  to  help  deer 
populations  on  Kodiak  Island  and 
adjacent  islands  to  continue  recovery 
following  severe  winter  mortality  that 
took  place  during  the  winter  of  1998-99. 
This  temporan,'  change  is  authorized 
and  in  accordance  with  50  CFR 
100.19(e)  and  36  CFR  242.19(e). 

Unit  22  Moose 

Moose  populations  in  Unit  22  have 
declined  in  recent  years  from  a  overall 
population  that  ranged  from  7.000  to 
10,000  during  the  late  1980s  to  recent 
estimates  of  5,000  to  7.000  animals.  The 
declines  are  thought  to  be  a  result  of 
winter  mortality  and  lower  calf  survival. 

The  Federal  subsistence  moose 
harvest  in  Unit  22(D)  for  that  portion 
within  the  Kuzitrin  drainage  was 
restricted  to  antlered  bulls  bv  the 
Federal  Subsistence  Board  in  1998  due 
to  the  declining  local  moose  population 
and  heavy  hunting  pressure.  As  a  result 
of  a  continuing  regional  trend  in 
declining  moose  populations,  the 
Federal  Subsistence  Board,  in  2000,  also 
restricted  the  harvest  in  Unit  22(B)  to 
bulls  onlv. 

On  July  13,  2001  the  Alaska 
Department  of  Fish  and  Game  using 
their  emergency  authority,  shortened, 
but  did  not  close,  moose  hunting 
seasons  in  four  portions  of  Unit  22;  Unit 
22(B}  west  of  the  Darby  Mountains,  Unit 
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22(D)  within  the  Kougarok.  Kuzitrin  and 
Pilgrim  River  drainages,  and  Unit  22  (D) 
west  of  the  Tisuk  River  and  Canyon 
Creek  were  all  scheduled  to  close  on 
September  14  for  both  resident  and 
nonresident  hunters.  Unit  22(E)  was 
scheduled  to  close  on  December  31  for 
both  residents  and  nonresident  hunters 
and  the  harvest  limit  for  residents  was 
changed  from  one  moose  to  one  antlered 
bull.  The  harvest  limit  for  noruesidents 
remained  the  same,  at  one  bull  with  50- 
inch  antlers  or  antlers  with  4  or  more 
brow  tines  on  one  side.  The  state's 
justification  for  this  action  was  that 
moose  populations  in  Unit  22(E)  and  the 
road  accessible  portions  of  Units  22(B) 
and  (D)  cannot  sustain  recent  harvest 
levels,  and  that  recent  surveys  indicated 
moose  densities,  recruitment  rates  and 
bulLcow  rations  in  Unit  22{D)  are  low 
and  declining. 

On  luly  31.  2001  the  Federal 
Subsistence  Board  approved  emergency 
action  (effective  for  60  days)  to  make 
similar  adjustments  in  the  Federal 
Subsistence  Har\'est  Regulations.  In 
addition,  these  areas  of  concern  were 
closed  to  the  taking  of  moose  except  by 
Federally-qualified  subsistence  users,  as 
recommended  by  the  Seward  Peninsula 
Subsistence  Regional  Advisory  Council 
The  specific  changes  were  to  close  the 
harvest  season  in  Unit  22(B)  west  of  the 
Darby  Mountains  on  September  14,  and 
close  Federal  public  lands  to  the  taking 
of  moose  except  by  Federally-qualified 
subsistence  users.  In  Linit  22(D) — that 
portion  within  the  Kuzitrin  River 
drainage,  the  season  was  reduced  to 
August  20-September  14  and  Federal 
public  lands  were  closed  to  the  taking 
of  moose  except  by  Federally-qualified 
subsistence  users  In  Unit  22(D) — that 
portion  west  of  the  Tisuk  River  drainage 
and  Canyon  Creek  the  season  and 
harvest  limits  remained  unchanged, 
however,  the  Federal  public  lands  were 
closed  to  the  taking  of  moose  except  by 
Federally-qualified  subsistence  users.  In 
Unit  22(E)  the  har\'est  limit  was 
changed  from  one  moose  to  one  bull,  the 
season  was  scheduled  to  close  on 
December  31  and  Federal  public  lands 
were  closed  to  the  taking  of  moose 
except  by  Federally-qualified 
subsistence  users 

On  September  26.  2001  a  public 
meeting  was  held  in  Nome.  Alaska  to 
obtain  public  comments  on  a  request 
from  the  Seward  Peninsula  Regional 
Advisory  Council  to  continue  the 
existing  emergency  action  through  the 
remainder  of  the  regulatory  season.  The 
Regional  Council  also  requested  that 
Federal  public  lands  in  Unit  22(B)  west 
of  the  Darby  Mountains  be  closed  to  the 
taking  of  moose  except  by  residents  of 
Unit  22(B).  and  that  har\'est  quota  be 


established  for  a  winter  hunt  to  take 
place  Januarv  1-31.  2002. 

On  September  27.  2001  the  Federal 
Subsistence  Board  approved,  with 
modification.  temporar\'  action  to 
reduce  the  length  of  the  harvest  season 
in  Unit  2 2 B— west  of  the  Darby 
Mountains  Unit  22(D)  that  portion 
within  the  Kuzitrin  River  drainage.  Unit 
22(D)  that  portion  west  of  the  Tisuk 
River  drainage  and  Canvon  Creek,  and 
Unit  22(E).  The  Unit  22(E)  har\-est  limit 
was  also  changed  to  "one  bull  "  and 
Federal  public  lands  were  closed  to  the 
taking  of  moose  except  by  Federally- 
qualified  subsistence  users.  The 
resulting  open  seasons  and  harvest 
limits  are;  Unit  22(B)  West  of  the  Darby 
Mountains — No  Federal  open  season; 
Unit  22(D)  that  portion  within  the 
Kuzitrin  River  drainage — No  Federal 
open  season;  Unit  22(D)  that  portion 
west  of  the  Tisuk  River  drainage  and 
Canyon  Creek — No  Federal  open  season. 
and  Unit  22(E).  one  bull;  Federal  public 
lands  are  closed  to  the  taking  of  moose 
except  by  Federally-qualified 
subsistence  users — August  1-December 
31. 

These  regulatory  actions  were 
necessary  to  address  a  conser\'ation 
concern  Reducing  the  season  length 
and  eliminating  the  cow  har\est  in  Unit 
22(E)  was  requested  by  the  local 
communities  of  Shishmaref  and  Wales 
and  would  help  to  address  the  area 
moose  population  conservation 
concerns  while  still  providing  some 
harvest  opportunity.  Closing  har\ests  in 
the  Kuzitrin  and  Tisuk  River/Canyon 
Creek  portions  of  Unit  22(D).  and  in 
Unit  22(B)  west  of  the  Darby  Mountains 
would  conserve  already  declining 
moose  populations,  with  the  support  of 
the  effected  communities  These  subunit 
changes  in  the  Federal  moose  harvest 
parallel  recent  changes  in  State 
regulations  made  through  an  emergency 
order  issued  by  the  Alaska  Department 
of  Fish  and  Game.  Closing  Federal 
public  lands  to  non-Federally  qualified 
moose  hunters  in  Unit  22(E)  would 
provide  continued  opportunity  and 
priority  for  local  subsistence  hunters 
during  a  time  when  the  resources 
(moose)  are  limited  due  to  recent 
population  declines  and  conservation 
concerns. 

The  Federal  Subsistence  Board 
expressed  it's  intention  to  consider 
additional  action  prior  to  January  2002. 
to  provide  for  a  winter  harvest  season  in 
Unit  22(B)  west  of  the  Darby  Mountains 

Vnii  8  Deer 

Sitka  black-tailed  deer  populations  in 
Unit  8  suffered  moderate  winter  kills  in 
1997-98  and  winter  mortality  on  Kodiak 
Island  was  ver>-  heavy  during  the  1998- 


99  winter,  with  at  least  50%  of  the 
population  suspected  to  have  perished. 
The  pre  1997  population  was  estimated 
at  80.000-100.000  After  the  sever  kills 
of  1998-99.  the  deer  population  was 
estimated  at  about  40.000  animals. 
Approximately  65-70%  of  the 
population  occur  on  Federal  public 
lands  The  minimum  population 
objective  determined  by  the  Alaska 
Department  of  Fish  and  Game  for  Unit 
8  is  73.530  deer  with  a  har\'est  objective 
of  8.000  dt-er. 

Since  the  Sitka  black-tailed  deer 
population  was  established  in  the  area 
between  1924  and  1934.  deer 
populations  have  been  known  to  decline 
following  a  series  of  severe  winters,  and 
have  also  been  observed  to  recover 
rapidly  when  winter  conditions  are 
favorable. 

At  their  regular  Spring  meeting  in 
March  2001.  the  Alaska  Board  of  Game 
reduced  the  state  han'est  limit  of  deer 
in  a  portion  of  Unit  8  from  4  deer  to  3 
deer.  This  action  was  taken  to  promote 
the  population  recover,' ,  At  the  same 
time,  the  KodiaL  Aleutians  Subsistence 
Regional  Advisory  Council,  at  their 
Spring  meeting  in  Old  Harbor.  Alaska, 
requested  the  Federal  Subsistence  Board 
reduce  the  Federal  harvest  limit  of  5 
deer  to  3  deer 

On  June  14.  2001  the  Federal 
Subsistence  Boiird  adopted  the  special 
action  request.  This  emergency  action, 
effective  for  60  days  (August  1  through 
September  29,  2001)  reduced  the 
harvest  limit  from  5  deer  to  3  deer.  The 
resulting  regulation  read;  Unit  8 — deer, 
that  portion  of  Kodiak  Island  and 
adjacent  islands  south  and  west  of  a  line 
from  the  head  of  Terror  Bay  to  the  head 
of  the  southwestern  most  arm  of  Ugak 
Bay.  3  deer,  August  l-January  31; 
however,  antlerless  deer  may  be  taken 
only  from  October  1 -January  31.  Unit 
8 — deer,  remainder.  3  deer.  August  1- 
January  31.  however,  antlerless  deer 
may  be  taken  onl\  from  October  1- 
laiiuary  31;  no  more  than  1  anterless 
deer  may  be  taken  from  October  1- 
November  30. 

On  August  28,  2001  a  public  meeting 
was  held  in  Kodiak,  Alaska  on  behalf  of 
the  Federal  Subsistence  Board  to  obtain 
public  comments  on  a  possible 
extension  of  the  existing  emergency 
action  through  the  remainder  of  the 
regulatory  season.  Public  testimony  at 
the  meeting  was  unanimous  in  favor  of 
extending  the  reduced  har\est  limits 
through  the  remainder  of  the  regulatory 
season.  In  addition,  the  Alaska 
Department  of  Fish  and  Game 
recommended  that  the  Federal 
regulations  be  adiusted  to  mirror  the 
State  har\'est  limits  so  that  deer  can  be 
managed  without  complications.  This 
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would  involve  a  modification  to  the 

subunit  boundaries  and  the 
discontinuance  of  antleriess  deer 
harvest  in  October  and  November  under 
Federal  regulations. 

On  Septpmber  20.  2001.  the  Kodiak/ 
Aleutian  Regional  Advisorv  Council,  at 
its  m^t'ting  m  .Sand  Point.  Alaska. 
considered  the  August  28  public 
meeting  testimony  and  recommended 
the  Federal  Subsistence  Board  e.xtend 
the  pxistlnt;  emergency  action  through 
the  remainder  of  the  regulator)'  season 
without  modification. 

On  September  27.  2001  the  Federal 
NuiiMstpncf  Board,  recognizing  that  a 
( iinst"r\ati()n  c:oncern  still  exists, 
approved  the  temporar%'  action  to 
( ontinue  the  reduction  in  harvest  limit 
kom  5  deer  to  3  deer,  through  the 
rpmainder  of  the  regulatorv  season.  This 
rt'guldtdry  action  was  intended  to  aid  in 
the  population  recovery  of  the  deer  herd 
in  Tnit  8  The  deer  population  is  still 
(  onsiderabh  lower  than  pre\'ious  years. 
Thp  inerall  deer  population  will  also 
depend  on  the  severity  of  the  upcoming 
winter 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  these  emergency  actions  are 
impracticable,  unnecessarv.  and 
( (intrarv  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
i  nntiniu'd  viabilitv  of  wildlife 
piipulatiniis.  ddverselv  impact  future 
subsistence  opportunities  for  rural 
Alaskans,  and  would  generallv  fail  to 
serve  the  overall  public  interest. 
Therefore,  the  Board  finds  good  cause 
pursuant  to  ,=>  US  C.  553(b)(.3)(B)  to 
waive  additional  public  notice  and 
comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C:.  553(d)  to  make  this 
rule  effective  as  indicated  in  the  DATES 
section. 

Conformance  With  Slatutor\'  and 
Regulatory  .\uthorities 

S'ational  Envirnnnipntal  Policy  Act 

.\  Final  Environmental  Impart 
Statement  (FElSi  was  published  on 
Februarv  28,  1992.  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  signed  April  6.  1992  The  final 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska. 
Subparts  A.  B.  and  C  (57  FR  22940- 
22964.  published  May  29,  1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 


regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
[anuary  8,  1999.  (64  FR  1276.) 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulation.*;  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessarv 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6. 
1992.  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantlv 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  temporary  changes  do  not  contain 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1995. 

Other  Requirements 

These  tamporarv'  changes  have  been 
exempted  from  OMB  review  under 
Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  801  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  boat,  fishing  tackle, 
and  gasoline  dealers.  The  number  of 
small  entities  affected  is  unknown;  but. 
the  effects  will  be  seasonallv  and 
geographically-limited  in  nature  and 
will  likelv  not  be  significant.  The 
Departments  certify  that  the  temporarv 
changes  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibilitv  Act. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 


this  program  is  limited  bv  definition  to 
certain  public  lands.  Likewise,  the 
temporary  changes  have  no  potential 
takings  of  private  property  implications 
as  defined  by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq  .  that  the  temporary  changes  will  not 
impose  a  cost  of  Si  00  million  or  more 
in  anv  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  is  bv  Federal  agencies, 
and  no  cost  is  involved  to  anv  .State  or 
local  entities  ot  Tribal  go\ernments. 

The  Service  has  determined  that  the 
temporary  changes  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132.  the  temporary  changes  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Title  VIII  of 
ANILCA  precludes  the  State  from 
exercising  management  authoritv  over 
fish  and  wildlife  resources  on  Federal 
lands 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175.  and  512  DM  2.  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agencv  in  this  rulemaking. 

On  Mav  18.  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energv  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions,  .-^s  these 
actions  are  not  expected  to  significantly 
affect  energv'  supply,  distribution,  or 
use.  they  are  not  significant  energv 
actions  and  no  Statement  of  Energy 
Effects  is  required. 

Drafting  Information 

Daniel  LaPlant  drafted  this  document 
under  the  guidance  of  Thomas  H.  Boyd, 
of  the  Office  of  Subsistence 
Management.  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service. 
Anchorage.  Alaska.  Taylor  Brelsford, 
Alaska  State  Office.  Bureau  of  Land 
Management:  Greg  Bos.  Alaska  Regional 
Office,  U.S.  Fish  and  Wildlife  Service; 
Sandy  Rabinowitch.  Alaska  Regional 
Office.  National  Park  Service;  Ida 
Hildebrand.  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 
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Authority:  16  U.S.C.  3.  472.  551.  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Dated:  October  19.  2001. 
Kenneth  E.  Thompson, 
Subsistence  Program  Leader.  USDA-Forest 
Service. 

Dated:  October  19.  2001. 
Thomas  H.  Boyd, 

Acting  Chair.  Federal  Subsistence  Board. 
jFR  Dor.  01-28102  Filed  11-8-01;  8:43  ami 
BILLING  CODE  3410-11-P;  431(>-55-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AK25 

Written  and  Oral  Information  or 
Statements  Affecting  Entitlement  to 
Benefits 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  eliminate  the 
requirement  that  beneficiaries  advise 
VA  of  changes  affecting  entitlement  to 
benefits  in  writing.  This  allows  VA  to 
increase  or  decrease  benefit  pa\  ments 
based  on  information  submitted  orally 
or  by  e-mail,  facsimile,  or  other 
electronic  means  and  makes  it  easier  for 
beneficiaries  to  submit  information  that 
they  must  provide.  This  document  also 
amends  our  notice  requirements  to 
allow  VA  to  reduce  or  terminate  benefit 
payments  based  on  information  reported 
orally  without  issuing  a  60-day  advance 
notice,  but  only  under  certain 
conditions  that  ensure  that  claimants 
are  not  deprived  of  benefits  without 
adequate  notice.  This  will  reduce  the 
amounts  of  any  overpayments  created 
bv  the'.e  actions. 

DATES:  Effective  Date;  December  10, 
2001 

FOR  FURTHER  INFORMATION  CONTACT:     • 

Donald  England.  Chief.  Policy  and 
Regulations  Staff  (21  lA).  Compensation 
and  Pension  Ser\ice.  Veterans  Benefits 
.\dministration.  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW., 
Washington.  DC  20420.  (202)  273-7210. 
(This  is  not  a  toll-free  number  ) 
SUPPLEMENTARY  INFORMATION:  On  .\pril 
20.  2001.  we  published  in  the  Federal 
Register  166  FR  20220-23)  a  proposed 
rule  to  amend  the  adjudication 
regulations  to  permit  contemporaneous 
notice  of  benefit  reductions  based  on 
orally-provided  evidence  of  changes  in 
income,  marital  status  or  the  number  of 


dependents,  affecting  their  entitlement 
to  benefits,  and  to  establish  safeguards 
to  ensure  that  \'A  adjusts  benefit 
payments  based  only  on  information 
provided  by  the  beneficiar\'  (or  his  or 
her  fiduciar\)  and  that  the  information 
provided  is  documented  for  VA  records. 

We  requested  interested  persons  to 
submit  comments  on  or  before  lune  19. 
2001.  We  received  no  comments.  Based 
on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule  without  substantive  change,  except 
that  we  are  adding  statements 
explaining  that  the  information 
collections  are  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  2900-0624. 

Paperwork  Reduction  Act 

\'A  submitted  the  information 
collection  provisions  contained  in  this 
final  rule  to  OMB  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  action  concerning 
information  collection  is  to  change  the 
allowable  means  of  collection  of 
information.  We  requested  interested 
parties  to  submit  comments  on  the 
collection  of  information  provisions  to 
OMB  by  June  19.  2001.  No  comments 
were  submitted.  OMB  has  approved  the 
information  collection  provisions  under 
control  number  2900-0624. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulator)  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulator}'  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
This  amendment  would  not  directly 
affect  any  small  entities.  Only 
individuals  could  be  directly  affected. 
Therefore,  pursuant  to  5  U  S  C,  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulator)-  fiexibility 
analysis  requirements  of  sections  603 
and  604 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  die  64  104. 
64.105.  64.109.  and  64.110. 


List  of  Subjects  in  38  CFR  Part  3 

.administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions.  Radioactive 
materials.  Veterans.  Vietnam. 

Approved:  September  13.  2001. 
Anthony  I,  Principi. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  amended  as 

set  forth  hejtnv 

PART  3— ADJUDICATION 

Subpart  A — Pension.  Comp>ensation. 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.103  is  amended  by; 

A.  Revising  paragraph  (b)(2)  heading 
and  revising  paragraphs  (b)(3) 
introductor\'  text  and  (b)(3)(i). 

B.  Removing  "is"  from  paragraphs 
(b)(3)(ii).  (b)(3)(iv).  {b)(3)(v)  and 
(b)(3)(vi). 

C.  Removing  the  comma  at  the  end  of 
paragraphs  (b)(3)(ii).  (b)(3)(iii)  and 
(b)(3)(iv).  and  adding,  in  its  place,  a 
period. 

D.  Removing  ".  or"  at  the  end  of     • 
paragraph  (b}{3){v)  and  adding,  in  its 
place,  a  period. 

E.  Ad(iing  paragraph  (b)(4). 

F.  Revising  the  authority  citation  at 
the  end  of  the  section. 

The  addition  and  revisions  read  as 
follows: 

§  3  103     Procedural  due  process  and 
appellate  rights. 

*  *  *  «  * 

(b)*   *   * 

(2)  Advance  notice  and  opportunity 
for  hearing.  •   *   * 

(3)  Exceptions.  In  lieu  of  advance 
notice  and  opportunity  for  a  hearing. 
VA  will  send  a  WTitten  notice  to  the 
beneficiarv  or  his  or  her  fiduciar\-  at  the 
same  time  it  takes  an  adverse  action 
under  the  following  circumstances: 

(i)  An  adverse  action  based  solely  on 
factual  and  unambiguous  information  or 
statements  as  to  income,  net  worth,  or 
dependency  or  marital  status  that  the 
beneficiaiA'  or  his  or  her  fiduciary 
provided  to  VA  in  writing  or  orally 
(under  the  procedures  set  forth  in 
§3.21 7(b)).  with  knowledge  or  notice 
that  such  information  would  be  used  to 
calculate  benefit  amounts. 

*  *        *         *        * 

(4)  Restoration  of  benefits  VA  will 
restore  retroactively  benefits  that  were 
reduced,  terminated,  or  otherwise 
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adversely  affected  based  on  oral 
information  or  statements  if  within  30 
days  of  the  date  on  which  V'A  issues  the 
notification  of  adverse  action  the 
beneficiary  or  his  or  her  fiduciary 
asserts  that  the  adverse  action  was  based 
upon  information  or  statements  that 
wore  inaccurate  or  upon  information 
that  was  not  provided  bv  the  beneficiary 
or  his  or  her  fiduciary.  This  will  not 
preclude  V'A  from  taking  subsequent 
action  that  adversely  affects  benefits. 
.Authority:  .38  IJ.S.C.  501,  1115,  1506,  5104. 

3.  In  §  3  2n4(a)(l).  the  word  "written" 
is  remo\ed;  and  the  information 
collection  rfquirements  parenthetical  is 
added  immediately  preceding  the 
authority  citation  at  the  end  of  the 
section  to  read  as  follows: 

§  3.204    Evidence  of  dependents  and  age 

•  •  •  *  • 

(The  Office  of  Management  and 
Budget  has  approved  thp  information 
c  ollection  requirements  in  this  section 
under  control  number  2900-0624.) 

***** 

4  A  new  §3.217  is  added  preceding 
the  undesignated  center  heading 
"Dependencv.  Income  and  Estate"- 

§3.217    Submission  of  Statements  or 
information  affecting  entitlement  to 
benefits. 

(aj  F'or  purposes  of  this  part,  unless 
specificallv  provided  othenvise,  the 
submission  of  information  or  a 
statement  that  affects  entitlement  to 
hf'npfits  hv  p-mail.  facsimile,  or  other 
written  clectrnnic  mpans,  will  satisfy  a 
requirement  or  authorization  that  the 
statement  or  information  be  submitted 
in  writing. 

Note  to  paragraph  (a):  Section  3.217(a) 
merely  concerns  the  submission  of 
information  or  a  statement  in  writing.  Other 
requirements  specified  in  this  part,  such  as 
a  requirement  to  use  a  specific  form,  to 
provide  specific  information,  to  provide  a 
signature,  or  to  provide  a  certified  statement, 
must  still  be  met. 

(b)  For  purposes  of  this  part,  unless 
specifically  pro\  id^d  otherwise.  VA 
may  take  action  affecting  entitlement  to 
benefits  based  on  oral  or  written 
information  or  statements  provided  to 
V'.^  h\  a  benpfiriarv  or  his  or  her 
fiduciary.  However.  VA  may  not  take 
action  ba.sed  on  oral  information  or 
statements  unless  the  VA  employee 
receiving  the  informati(jn  meets  the 
following  conditions: 

(1 )  During  the  conversation  in  which 
the  information  or  statement  is 
provided,  the  \'.\  employee: 

(i)  Identifies  himself  or  herself  as  a 
VA  employee  who  is  authorized  to 
receive  the  information  or  statement 
(these  are  VA  employees  authorized  to 


take  actions  under  §§  2.3  or  3.100  of  this 
chapter); 

(ii)  Verifies  the  identity  of  the 
provider  as  either  the  beneficiary  or  his 
or  her  fiduciary  by  obtaining  specific 
information  about  the  benefician,'  that 
can  be  verified  from  the  beneficiary's 
VA  records,  such  as  Social  Security 
number,  date  of  birth,  branch  of  militarv' 
service,  dates  of  military  service,  or 
other  information;  and 

(iii)  Informs  the  provider  that  the 
information  or  statement  will  be  used 
for  the  purpose  of  calculating  benefit 
amounts;  and 

(2)  During  or  following  the 
conversation  in  which  the  information 
or  statement  is  provided,  the  VA 
employee  documents  in  the 
beneficiary's  VA  records  the  specific 
information  or  statement  provided,  the 
date  such  information  or  statement  was 
provided,  the  identity  of  the  provider, 
the  steps  taken  to  verify  the  identity  of 
the  provider  as  being  either  the 
beneficiary  or  his  or  her  fiduciary,  and 
that  he  or  she  informed  the  provider 
that  the  information  would  be  used  for 
the  purpose  of  calculating  benefit 
amounts. 

Authority:  ;18  U.S.C.  501,  1115.  1506.  5104 

5.  Section  §  3.256(a)  introductory  text 
is  amended  by  removing  "in  writing"; 
and  the  information  collection 
requirements  parenthetical  at  the  end  of 
the  section  is  revised  to  read  as  follows: 

§3.256     Eligibihty  reporting  requirements. 

*         «     I    *         *         * 

(The  Office  of  Management  and 
Budget  has  approved  the  information 
collection  requirements  in  this  section 
under  control  numbers  2900-0101  and 
2900-06^4.) 

***** 

6.  Section  §  3.277(b)  introductory  text 
is  amended  by  removing  "in  writing': 
and  the  information  collection 
requirements  parenthetical  at  the  end  of 
the  section  is  revised  to  read  as  follows: 

§  3.277     Eligibility  reporting  requirements. 


(The  Office  of  Management  and 
Budget  has  approved  the  information 
collection  requirements  in  this  section 
under  control  numbers  2900-0101  and 
2900-0624.) 


(J1-2 
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BILLING  CODE  8320-0 1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290&-AK98 

Extension  of  the  Presumptive  Period 
for  Compensation  for  Gulf  War 
Veterans'  Undiagnosed  Illnesses 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
adjudication  regulations  regarding 
compensation  for  disabilities  resulting 
from  undiagnosed  illnesses  suffered  by 
Persian  Gulf  War  veterans.  This 
amendment  is  necessary  to  extend  the 
period  within  which  such  disabilities 
must  become  manifest  to  a  compensable 
degree  in  order  for  entitlement  for 
compensation  to  be  established.  The 
intended  effect  of  this  amendment  is  to 
ensure  that  veterans  with  compensable 
disabilities  due  to  undiagnosed  illnesses 
that  may  be  related  to  active  ser\'ice  in 
the  Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  may  qualify 
for  benefits. 

DATES:  Effective  date:  November  9. 
2001.  Comment  date:  Comments  must 
be  received  bv  VA  on  or  before  lanuary 
8,  2002. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs.  810 
Vermont  Ave..  N\V.  Room  1154, 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  electronic  mail  (e- 
mail)  comments  to 
OGCHfgulations'fimnil  va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK98   '  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management.  Room  1158, 
between  the  hours  of  8  a.m.  and  4  p.m.. 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  A.  McKevitt.  Consultant. 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  telephone 
(202) 273-7138. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  the  needs  and  concerns  of 
veterans  of  the  Persian  Gulf  War  (Gulf 
War),  Congress  enacted  the  "Persian 
Gulf  War  Veterans^'  Benefits  Act,"  Title 
1  of  the  "Veterans"  Benefits 
Improvements  Act  of  1994,  "  Pub.  L. 
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103-446.  That  statute  added  a  new 
section  1117  to  title  38,  United  States 
Code,  authorizing  the  Secretarv'  of 
Veterans  Affairs  to  compensate  a  Gulf 
War  veteran  suffering  from  a  chronic 
disability  resulting  from  an  undiagnosed 
illness  or  combination  of  undiagnosed 
illnesses  that  became  manifest  either 
during  active  duty  in  the  Southwest 
Asia  theater  of  operations  during  the 
Gulf  War  or  to  a  degree  of  10  percent  or 
more  within  a  presumptive  period,  as 
determined  by  the  Secretary,  following 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Gulf  War.  The 
statute  specified  that,  in  establishing  a 
presumptive  period,  the  Secretar\' 
should  review  any  credible  scientific  or 
medical  evidence,  the  historical 
treatment  afforded  other  diseases  for 
which  service  connection  is  presumed, 
and  other  pertinent  circumstances 
regarding  the  experience  of  Gulf  War 
veterans. 

In  the  Federal  Register  of  February  3. 
1995.  VA  published  a  final  rule  adding 
a  new  §3.317  to  title  38.  Code  of  Federal 
Regulations,  to  establish  the  regulator\' 
framework  necessary  for  the  Secretar>-  to 
pay  compensation  under  the  authority 
granted  bv  the  Persian  Gulf  War 
Veterans'Benefits  Act.  (See  60  FR  6660) 
As  part  of  that  rulemaking,  having 
determined  that  there  was  little  or  no 
scientific  or  medical  evidence  at  that 
time  that  would  be  useful  in 
determining  an  appropriate  presumptive 
period.  VA  established  a  2-year-post- 
Gulf-service  presumptive  period  based 
on  the  historical  treatment  of  disabilities 
for  which  manifestation  periods  had 
been  established  and  pertinent 
circumstances  regarding  the  experiences 
of  Gulf  War  veterans  as  they  were  then 
known. 

Because  of  concerns  regarding  the 
adequacy  of  the  2-year  presumptive 
period  for  undiagnosed  illnesses,  the 
Secretary'  determined  that  the 
presumptive  period  should  be  extended 
with  respect  to  disabilities  due  to 
undiagnosed  illnesses  that  become 
manifest  through  December  31,  2001.  In 
the  Federal  Register  of  April  29.  1997. 
VA  published  a  final  rule  amending  38 
CFR  3.317  to  implement  that 
determination.  {See  62  FR  23138) 

As  required  bv  statute.  38  U.S.C. 
1118,  the  Institute  of  Medicine  (lOM)  of 
the  National  Academy  of  Sciences 
conducted  a  review  of  the  available 
scientific  literature  concerning 
associations  between  diseases  and 
exposiire  in  military  service  to  selected 
risk  factors  encountered  or  experienced 
during  the  Gulf  War.  In  a  report 
published  on  September  7,  2000,  the 
lOM  noted  that  research  was  still 
ongoing.  They  suggested  additional 


areas  of  possible  research  and 
recommended  that  additional  studies  be 
conducted.  The  iOM  will  be  conducting 
additional  reviews  of  the  scientific 
literature. 

VA  continues  to  receive  claims  for 
undiagnosed  illnesses  As  of  January  15, 
2001.  the  number  of  decided 
undiagnosed  illness  claims  from 
veterans  who  served  in  the  Southwest 
Asia  theater  of  operations  either  during 
the  actual  conflict  or  afterwards  has 
been  approximately  100  per  quarter  for 
the  previous  2  years.  The  number  of 
claims  decided  from  those  veterans  who 
served  after  the  end  of  the  actual 
confiict  during  that  same  2-year  period 
has  been  about  40  per  quarter. 

Military  operations  in  the  Southwest 
Asia  theater  of  operations  continue  to 
this  date.  No  end  date  for  the  Gulf  War 
has  been  established  bv  Congress  or  the 
President.  (See  38  U.S.C.  101(33))  The 
servicemembers  who  conduct  military- 
operations  after  December  31.  2001.  will 
have  ser\ed  in  essentially  the  same 
physical  conditions  in  which  other 
servicemembers  served  from  the  end  of 
the  actual  conflict  through  December  31. 
2001    It  is  anticipated  that 
servicemembers  will  be  serving  in  the 
Gulf  region  after  December  31.  2001 . 
Thus,  unless  the  manifestation  period  is 
extended,  these  individuals  mav  be 
unfairly  deprived  of  the  benefits 
mandated  bv  Congress. 

In  light  of  the  continuing  scientific 
and  medical  inquiry-  into  the  nature  and 
cause  of  undiagnosed  illnesses  suffered 
by  Gulf  War  veterans,  the  continuing 
military  operations  in  the  Gulf  region, 
and  the  new  claims  still  being  received 
from  Gulf  War  veterans,  this  document 
extends  the  presumptive  period  for 
disabilities  due  to  undiagnosed  illnesses 
that  become  manifest  to  a  degree  of  10 
percent  or  more  through  December  31, 
2006.  a  period  of  5  years.  It  is  expected 
that,  during  this  period,  at  least  two 
additional  literature  reviews  will  be 
conducted  by  the  IOM  By  then,  it  is 
anticipated,  results  of  ongoing  research 
may  shed  more  light  on  disabilities 
resulting  from  Gulf  War  service  and 
serve  as  a  guide  to  future  policies 

We  are  making  this  amendment 
effective  on  the  date  of  pubhcation.  on 
an  emergency  basis,  due  to  the  pending 
expiration  of  the  current  manifestation 
period  (December  31,  2001). 

The  presumptive  period  is  based 
primarily  on  the  need  for  completion  of 
additional  research,  rather  than 
evidence  concerning  the  manifestation 
period  of  undiagnosed  illnesses. 
Although  this  change  has  the  effect  of 
creating  a  longer  presumptive  period  for 
Gulf  War  veterans  who  left  the 
Southwest  Asia  theater  of  operations  in 


the  past,  as  compared  to  those  who  may 
be  in  service  there  at  present,  it  still 
provides  an  ample  presumptive  period 
(up  to  5  years)  for  the  latter  individuals. 
Further  future  extensions  of  the 
presumptne  period  are  possible  should 
they  prove  to  be  necessary  for  any  group 
of  veterans  Thus,  this  change  does  not 
disadvantage  any  Gulf  War  veteran. 

Regulatory  Flexibility'  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C  601-612. 
Only  VA  beneficiaries  could  be  directly 
affected  Therefore  pursuant  to  5  U.S.C. 
605(b),  this  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

OMB  Review 

This  rule  has  been  reviewed  under 
Executive  Order  12866  by  the  Office  of 
Management  and  Budget, 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520) 

The  Catalog  of  Federal  Domestic 
.^ssistance  program  numbers  are  64,109  and 
64  110 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Health  care. 
Individuals  with  disabilities.  Pensions. 
Veterans.  Vietnam 

Approved  October  12.  2001 
.\nthony  I,  Principi. 

Sorretan  o'  Vftemns  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 

follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dapandency  and  Indemnity 
Compansation 

1  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U  S.C,  501(a),  unless 
otherwise  noted, 

§3^17    [Anwnded] 

2  In  §3,317.  paragraph  (a)(l)(i)  is 
amended  by  removing    December  31, 
2001"  and  adding,  in  its  place, 
"December  31,  2006 

[FR  Doc  01-28158  Filed  11-7-01,  8  45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3160 

[WO-31 0-1 31 0-PB-24-1  A] 
RIN  1004-AC54 

Oil  and  Gas  Leasing:  Onshore  Oil  and 
Gas  Operations 

agency:  Bureau  of  Land  Management, 
Interior 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Bureau  of  Land 
Management  (BLM)  is  confirming  the 
effective  date  for  a  portion  of  the  final 
rule  concerning  joint  and  several 
liabilitv  for  drainage  protection 
published  [anuarv  10.  2001 

DATES:  The  removal  of  43  CFR  3 162, 2(a) 
and  the  addition  of  43  CFR  3162.2-7 
published  [anuarv  10.  2001  (66  FR  1883) 
and  delaved  Februarv  8,  2001  (66  FR 
9527),  April  10.  2001  (66  FR  18569),  and 
August  7,  2001  (66  FR  41149),  until 
November  6,  2001.  is  confirmed  as 
effective  November  6,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  Shaw,  Fluid  Minerals  Group, 
Bureau  of  Land  Management.  Mail  Stop 
401LS,  1849  •C"  Street,  N\V. 
Washington,  DC  20240;  telephone  (202) 
452-0382  (Commercial  or  FTS)  Persons 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8330.  24  hours  a  day.  seven 
days  a  week,  except  holidavs,  for 
assistance  in  reaching  Mr.  Shaw. 
SUPPLEMENTARY  INFORMATION: 

On  January  10,  2001.  BLM  published 
a  final  rule  in  the  Federal  Register  (66 
FR  1883)  which,  among  other  things, 
removed  43  CFR  3162  2(a)  and  added  43 
CFR  3162  2-7  The  effective  date  of 
those  provisions  of  the  rule  was  delayed 
in  Federal  Register  documents 
published  on  Februarv  8.  2001  (66  FR 
9527),  April  10.  2001  (66  FR  18569),  and 
August  7,  2001  (66  FR  41149)   The 
August  notice  delayed  the  effective  date 
until  November  6,  2001   We  are  not 
taking  action  at  this  time  to  provide  for 
an  additional  delay  of  the  effective  date 
of  the  rule.  The  provision  which  takes 
effect  on  November  6,  2001  reads  as 
follows: 

S  3162.2-7    Who  Is  liable  for  drainage  If 
mors  than  one  person  holds  undivided 
Interests  in  ttte  record  title  or  operat  ng 
rights  for  the  same  lease? 

(a)  If  more  thdn  nnt*  person  holds  record 
title  interests  in  a  portion  of  a  lease  that  is 
subject  to  drainage,  each  person  is  jointly  and 


severally  liable  for  taking  any  action  we  may 
require  under  this  part  to  protect  the  lease 
from  drainage,  including  paying 
compensatory  royalty  accruing  during  the 
period  and  for  the  area  in  which  it  holds  its 
record  title  interest. 

(b)  Operating  rights  owners  are  jointly  and 
severally  liable  with  each  other  and  with  all 
record  title  holders  for  drainage  affecting  the 
area  and  horizons  in  which  they  hold 
operating  rights  during  the  period  they  hold 
operating  rights. 

Because  of  the  interest  in  this  issue,  the 
Department  of  the  Interior  may  give 
further  consideration  to  alternative 
approaches  on  the  extent  of  each  party's 
liability  in  leases  with  multiple  owners 
for  protection  from  drainage  of  Federal 
and  Indian  oil  and  gas  resources.  The 
Department  may  do  so  either  separately 
or  in  connection  with  broader  revisions 
of  its  oil  and  gas  regulations. 

Dated:  November  1,  2001. 
Carson  W.  Gulp,  Jr.. 
Assistant  Director.  Minerals.  Realty,  and 
Resource  Protection. 
[FR  Doc.  01-28109  Filed  11-6-01;  8:45  am) 

BILUNC  CODC  4310-S4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2557.  MM  Docket  No.  01-163,  RM- 

10134] 

Digital  Television  Broadcast  Service; 
Bozeman,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Montana  State  University, 
licensee  of  noncommercial  station 
KUSM(T\'),  NTSC  channel  *9, 
Bozeman.  Montana,  substitutes  DTV 
channel  *8  for  DTV'  channel  *20  at 
Bozeman.  Montana.  See  66  FR  39^26. 
August  1,  2001   DTV  channel  '8  can  be 
allotted  to  Bozeman.  Montana,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  coordinates  45-^0- 
24  N  and  110-52-02  W.  with  .i  power 
of  160,  HAAT  of  305  meters  and  with 
a  DTV  service  population  of  80 
thousand  However,  since  the 
community  of  Bozeman  is  located 
within  400  kilometers  of  U.S. -Canadian 
border,  concurrence  from  the  Canadian 
government  has  been  obtained  for  this 
allotment  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  December  24,  2001. 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-163. 
adopted  November  2,  2001,  and  released 
November  7,  200: .  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  CY-B402.  Washington. 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  CSC   154.  303.  334,  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Montana,  is  amended  by  removing  DTV 
channel  *20  and  adding  DTV  channel 
*8  at  Bozeman, 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Services  Division.  Mass  Media 

Bureau. 

[VR  Doc,  01-28106  Filed  11-8-01;  8:4.5  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2486;  MM  Docket  No.  00-172;  RM- 
9963] 

Radio  Broadcasting  Services; 
McConneisviile,  OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  Donald 
Staats  this  document  alots  Channel 
279A  to  McConneisviile,  Ohio.  See  65 
FR  59164,  published  October  4,  2000. 
The  reference  coordinates  for  the 
Chaimel  279A  allotment  at 
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McConneisviile,  Ohio,  are  39-38-48 
and  81-50-^3  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  December  11.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau  (202) 
418-2177.' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No  00-1 72, 
adopted  October  24,  2001,  and  released 
October  26,  2001   The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II,  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  11,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  Broadcasting, 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulhoritv:  47  U.S.C.  154,  303,  334,  and 
336 

§73.202    [AmendMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  Channel  279A  at 
McConneisviile. 

Federal  Communications  Commission. 
fohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

|FR  Doi    01-28208  Filed  11-8-01:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2488;  MM  Docket  No.01-167;  RM- 
10174] 

Radio  Broadcasting  Services;  Sabinal, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


a  petition  filed  by  Katherine  FS'eatt.  See 
66  FR  44587,  August  24,  2001 'The 
coordinates  for  Channel  296A  at  Sabinal 
are  29-20-17  NX  and  99-29-00  WL 
There  is  a  site  restriction  2  9  kilometers 
(1.8  miles)  northwest  of  the  community 
With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  296A  at  Sabinal  will  not  be 
opened  at  this  time  Instead,  the  issue  of 
opening  this  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  December  10,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\-  of  the  Commission's  Report 
and  Order,  MM  Docket  No  01-187, 
adopted  October  17,  2001,  and  released 
October  26,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  Commission's 
Reference  Information  Center,  Portals  II. 
445  12th  Street.  SW.  Room  CY-A257. 
Washington,  DC  20554  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW',  Room  CY-B402,  Washington,  DC, 
20554,  (202)  863-2893,  facsimile  (202) 
863-2898.  or  via  e-mail 
qualexint@aol.com 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  CSC  154.  303.  334  and  336 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Sabinal.  Channel  296A 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc  01-28207  Filed  11-8-01;  8:45  am) 
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SUMMARY:  This  document  allots  Channel 
296A  to  Sabinal,  Texas,  in  response  to 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2487;  MM  Docket  Ho.  01-101;  RM- 
10097] 

Radio  Broadcasting  Services;  St 
Augustine  ar>d  Neptune  Beach,  FL 

AGENCY:  Federal  Communications 

Commission 

ACTX5N:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 

Proposed  Rule  Making.  66  FR  26825 
(May  15.  2001),  this  document  reallots 
Channel  250C2  from  St  Augustine, 
Florida,  to  Neptune  Beach.  Florida,  and 
provides  Neptune  Beach  with  its  first 
local  aural  transmission  service  The 
coordinates  for  Channel  25DC2  at 
Neptune  Beach  are  30-16-53  North 
Latitude  and  81-34-15  West  Longitude. 

DATES:  Effective  December  10,  2001, 
FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman,  Mass  Media  Bureau, 
(202!  418-2180 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No  01-101, 
adopted  October  17,  2001.  and  released 
October  26.  2001   The  full  text  of  this 
Commission  decision  is  a\'ai!able  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW  Washington, 
DC  This  document  may  also  "be 
purchased  from  the  Commission's 
duplicating  contractors.  Qualex 
International.  Portals  11 .  445  12th  Street, 
SW.  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-663-2898.  or  via  e-mail 
qualexjnt@aoI  com 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  U,S.C,  154.  303.  334,  and 

336 

§73.202    [Amended] 

1.  Section  73  202(bi.  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Neptune  Beach,  Channel 
250C2,  and  remo\  ing  Channel  250C2  at 
St.  Augustine. 
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Federal  Cnm.^lunl^atlon<i  (^ommissn)ri 

John  A.  Karousos, 

C.hwf.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

'FR  Do(    (U-2H20S  Filed  11-8-^1!    8  4t  am] 
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Proposed  Rules 


Federal  Register 

Vol    66.   No    218 

Friday    November  9.  2(X)1 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  ot  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  ot  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  makir^g  prior  to  the  adoption  of  ttie  final 
rules 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1710 
RIN  2550-AA20 

Corporate  Governance 

agency:  Office  of  FederaJ  Housing 
Enterprise  Oversight.  HUD. 
ACTION:  Extension  of  the  pubhc 
comment  period. 

SUMMARY:  On  September  12.  2001.  the 
Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  pubhshed  a  notice 
of  proposed  rulemaJdng  entitled 
"Corporate  Governance"  in  the  Federal 
Register  (66  FR  47557)  to  set  forth 
minimum  requirements  with  respect  to 
corporate  governance  practices  and 
procedures  for  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation  Ithe 
Enterprises). 

OFHEO  has  received  requests  from 
the  Enterprises  for  an  extension  of  the 
current  deadline  of  November  13.  2001. 
for  comments  to  permit  adequate  time  to 
enable  them  to  present  their  respective 
views  in  a  manner  that  is  as 
comprehensive  and  as  helpful  to 
OFHEO  as  possible.  In  recognition  of 
the  importance  of  obtaining  fully 
developed  and  constructive  comments 
as  to  the  implication  of  this  proposed 
rulemaking.  OFHEO  is  extending  the 
comment  period  for  the  Corporate 
Governance  proposed  regulation  from 
November  13.  2001,  to  December  13, 
2001.  This  is  to  ensure  that  all 
interested  parties  have  ample 
opportunity  to  participate  in  the 
rulemaking  process  by  providing 
meaningful  comment  in  the 
development  of  the  corporate 
governance  regulation, 
DATES:  The  comment  period  is  extended 
until  December  13.  2001, 

ADDRESSES:  Send  written  comments  to 
Alfred  M,  Pollard,  General  Counsel. 


Office  of  General  Counsel.  Office  of 
Federal  Housing  Enterprise  Oversight. 
1700  G  Street.  NW,.  Fourth  Floor, 
Washington.  DC  20552.  Written 
comments  may  also  be  sent  by 
electronic  mail  to 
RegComments@OFHEO  gov 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Roderer.  Deputy  General 
Counsel,  telephone  (202)  414-3804  (not 
a  toll-free  number);  or  Isabella  W. 
Sammons.  Associate  General  Counsel, 
telephone  (202)  414-3790  (not  a  toll-free 
number);  Office  of  Federal  Housing 
Enterprise  Oversight.  Fourth  Floor.  1700 
G  Street.  N'W  ,  Washington.  DC  20552, 
The  telephone  number  for  the 
Teiecommunicatjons  Device  for  the  Deaf 
is  (800)  877-8339. 

Dated    N(,\ember6    2001. 

Armando  Falcon.  Jr.. 

Director  Office  of  Fedf-ral  Ho'j':ine  Epterpn'^e- 
Ch'ersieht 

(FR  Do(    01-28214  Filer,  n-8-01    8  4.t  arri 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  580 

[RIN3141-AA04] 

Environment,  Public  Health  and  Safety 

AGENCY:  National  Indian  Gaming 

Commission 

ACTION:  Proposed  rule  Notice  of 

reopening  of  comment  period. 

summary:  On  October  2.  2001.  the 
National  Indian  Gaming  Commission 
(Commission!  issued  a  Proposed  Rule 
(66  FR  50127-50135)  proposing 
regulations  to  establish  the 
Commission's  oversight  process  to 
ensure  that  the  environment,  public 
health  and  safety  are  adequately 
protected  at  Indian  Gaming  facilities  in 
accordance  with  IGRA  Upon  a  written 
request  from  members  of  the  general 
public,  the  date  for  filing  comments  is 
being  extended. 

DATES:  Comments  shall  be  filed  on  or 
before  December  29   2001 

ADDRESSES:  Send  comments  by  mail, 
facsimile,  or  hand  delivery-  to 
Environment,  Public  Health  Safety 
Comments.  National  Indian  Gaming 
Commission,  Suite  9100.  1441  L  Street. 
N  \V  ,  Washington.  DC  20005   Fax 


number:  202-632-7066  Inot  a  toll-free 
number)  Public  comments  mav  be 
delivered  or  inspected  from  9  am  until 
noon  and  from  2pm  to  5  p.m  Monday 
through  Friday 

FOR  FURTHER  INFORMATXM,  CONTACT: 
Christine  Nagle  at  202-632-7003  or,  bv 
fax.  at  202-632-7066  (these  are  not  toll- 
free  numbers) 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulator*  Act  ( "IGR.^  ' 
or  "Act")  25  US  C  2701-2721.  enacted 
on  October  17.  1988,  established  the 
National  Indian  Gaming  Commission 
(Commission)  Under  the  Act.  the 
Commission  is  charged  with  regulating 
gaming  activities  on  Indian  lands  The 
Act  expressly  authorizes  the 
Commission  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  provisions  of 
this  [Act]  "  25  I'  S  C.  2706(b)(10:! 

The  regulations  proposed  on  October 
2 ,  2001 .  would  establish  a  system  to 
implement  the  Commission's  oversight 
authority  in  the  areas  of  en\ironment. 
public  health  and  safety  The  statutor* 
basis  for  this  responsibilitv  is  set  forth 
in  25  use,  2-10  (b)i2)(E)' which 
provides  that  tribal  nrdinanc  e*-  or 
resolutions  submitted  for  the 
Chairman?  approval  ensure  that    the 
construction  and  maintenance  of  the 
gaming  facilitv.  and  the  operation  of 
that  gaming  is  conducted  in  a  manner 
which  adequately  protects  the 
environment  and  the  public  health  and 
safety    '  On  .^pril  27.  1999,  the 
Commission  issued  an  .Advance  .Notice 
of  Proposed  Rulemaking  regarding  the 
establishment  of  environment,  public 
health  and  safetv  procedures  .After 
re\iewing  the  information  solicited 
through  this  notice,  the  Commission 
decided  to  m(ne  forward  with  proposed 
regulations,  in  No\ ember  1999.  a  Tribal- 
Commission  .■\dvisor\^  C^ommittee  was 
formed  to  consult  on  the  pro|ect   The 
Commission  attempted  to  assemble  a 
di\'erse  ad\isorv  commitlef^  that 
represented  the  interests  of  a  broad 
range  of  gaming  tribal  governments 
During  the  period  from  November  1999 
through  May  2000.  the  Commission  ami 
the  Tribal  Advisor.'  Committee  met  four 
times  to  de\-elop  a  regulat(ir\  propo^-al 
The  (Commission  published  a  Notice  nf 
Proposed  Rulemaking  that  appeared  iii 
the  Federal  Register  at  65  PR  45558   on 
lulv  24,  2000-  In  response  tn  the  Federal 
Register  notice,  the  Commission 
recen-ed  a  number  of  helpful  comments 
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suggesting  changes  to  the  proposed  rule. 
The  Tribal-Commission  Advisor\' 
Committee  met  after  the  close  of  the 
public  comment  period  to  discuss  the 
comments  that  had  been  submitted. 
Upon  consideration  of  the  comments 
submitted,  and  discussions  with  the 
Tribal -Commission  Advisory- 
Committee,  the  Commission  decided  to 
revise  the  proposed  rule  and  republish 
the  revised  rule  as  a  proposed  rule.  The 
Commission  established  a  thirty-day 
comment  period  for  public  comment  on 
this  revised  rule.  However,  the 
Commission  did  receive  a  written 
request  for  extension  of  time  from  the 
general  public  citing  the  interest  in 
these  issues  by  tribes  and  indicating  that 
the  thirty-day  period  did  not  provide 
enough  time  for  meaningful  responses. 
Based  on  the  request,  the  Commission 
has  decided  to  extend  the  comment 
period  until  December  29,  2001. 

Dated   November  6.  2001. 
Montie  R.  Deer, 

Chairman.  Sational  Indian  Gaming 

Commission 
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BILLING  CODE  7565-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 

RIN  101&-AC83 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf- 
Procedures  for  Dealing  With  Sustained 
Casing  Pressure 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rulemaking 
amends  Subpart  E  (Oil  and  Gas  VVell- 
Completion  Operations)  of  MMS 
operating  regulations.  It  describes 
proct'dures  for  dealing  with  sustained 
casing  pressure  (SCP)  in  oil  and  gas 
wells  on  the  Outer  Continental  Shelf 
(OCS).  Currently,  lessees  must  request  a 
departure  from  MMS  regulations  to 
operate  a  well  that  has  SCP.  When 
granting  a  departiu-e.  MMS  requires  that 
lessees  perform  periodic  checks  and 
evaluations  to  ensure  that  the  pressure 
is  not  a  danger  to  personnel,  equipment, 
or  the  environment.  This  proposed  rule 
will  codify  these  procedures  and  ensure 
uniform  regulatory  practices  among 
MMS  regional  offices.  The  proposed 
changes  will  also  help  ensure  that 
lessees  will  continue  to  conduct 
operations  in  a  safe  manner. 


DATES:  MMS  will  consider  all  comments 
we  receive  by  January  8.  2002.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  [anuary  8.  2002. 
ADDRESSES:  Mail  or  hand-carry 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Mail  Stop  4024; 
381  Elden  Street;  Hemdon,  Virginia 
20170-4817:  Attention:  Rules 
Processing  Team  (RPT).  If  you  wish  to 
e-mail  comments,  the  RPT's  e-mail 
address  is:  rules.comments@mms.gov. 
Reference  1010- ACS  3,  SCP  in  your  e- 
mail  subject  line.  Include  your  name 
and  return  address  in  your  e-mail 
message  and  mark  your  message  for 
return  receipt. 

Mail  or  hand-carry  comments  with 
respect  to  the  information  collection 
burden  of  the  proposed  rule  to  the 
Office  of  Information  and  Regulatory 
Affairs:  Office  of  Management  and 
Budget:  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  control 
number  1010-New):  725  17th  Street, 
NW  .  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larn.  Ake.  Engineering  and  Operations 
Division   at  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION:  Sustained 
casing  pressure  (SCP)  is  pressure 
between  the  casing  and  the  well's 
tubing,  or  between  strings  of  casing,  that 
rebuilds  after  being  bled  down.  Data 
gathered  by  MMS  has  shown  that  SCP 
is  most  often  caused  by  leaks  in  the 
production  tubing  and  tubing 
connectors.  It  is  also  caused  by  poor 
casing  cement  bond,  channeling  in  the 
cemented  annulus,  and  leaks  in  seals  or 
other  equipment.  If  left  uncontrolled, 
this  SCP  represents  an  ongoing  safety 
hazard  and  can  cause  serious  or 
immediate  harm  or  damage  to  human 
life,  the  marine  and  coastal 
environment,  and  property.  During  the 
period  1980  to  1990,  the  oil  and  gas 
industry  in  the  Gulf  of  Mexico  (GOM) 
suffered  four  serious  accidents  as  a 
result  of  high  SCP,  and  the  lack  of 
proper  control  and  monitoring  of  these 
pressures.  In  response,  MMS  developed 
a  policy  for  the  GOM  OCS  under  which 
lessees  could  effectively  monitor  the 
SCP  of  wells  in  an  attempt  to  avoid 
future  accidents. 

As  far  back  as  1977.  OCS  Order  No. 
6.  "Completion  of  Oil  and  Gas  Wells," 
required  the  testing  and  repair  of  all 
wells  that  exhibit  SCP.  The  current 
regulation  at  30  CFR  250  517  addresses 
tubing  and  wellhead  equipment. 
Paragraph  (a)  of  §  250.51 7  requires  that 
tubing  strings  must  maintain  pressure 
integrity.  Paragraph  (c)  requires  that 
wellheads  be  equipped  to  monitor  SCP 


in  all  casing  annuli,  and  stipulates  that 
the  lessee  must  notify  the  District 
Supervisor  if  SCP  is  observed.  The 
primary  intent  of  this  rf;gulation  with 
respect  to  SCP  is  to  achieve  and 
maintain  pressure  control  of  wells. 
Since  that  regulation  was  issued  in 
1988,  MMS  has  interpreted  30  CFR 
250.517(c)  [previously  designated  30 
CFR  250.87(c)]  to  mean  that  no  SCP  is 
to  be  maintained  on  anv  annulus  of  an 
OCS  well. 

With  over  8,000  affected  wells  in  the 
GOM,  immediate  elimination  of  all  SCP 
has  proved  to  be  impractical.  It  would 
also  be  exceedingly  costly.  MMS 
conservatively  estimates  the  cost  of 
workovers  to  eliminate  SCP  on  these 
wells  at  over  $800,000,000  (at  $100,000 
per  well).  The  upper  limit  of  potential 
costs  could  reach  as  high  as 
$4,000,000,000,  if  a  major  workover  rig 
would  have  to  be  used  on  each  well  at 
an  average  cost  of  $500,000.  Through 
recent  policy,  however.  MMS  has 
sought  to  identif\-  and  eliminate  SCP  in 
only  those  cases  that  represent  a  hazard 
and  establish  a  monitoring  system  for 
the  rest,  all  the  while  working  towards 
elimination  of  the  problem. 

In  1988  and  1989.  the  MMS  GOM 
Region  met  with  the  Offshore  Operators 
Committee  (OOC)  several  times  to 
discuss  conditions  that  required  a 
variance  from  the  requirements  of  30 
CFR  250.517.  The  OOC  recommended 
that  SCP  be  divided  into  two  broad 
categories:  production  casing  SCP  that 
can  be  eliminated  relatively  easily  and 
SCP  on  outer  casings  where  no 
consistently  successful  solution  has 
been  developed.  They  also 
recommended  criteria  for  classif\ing 
SCP. 

On  August  5,  1991,  MMS  (GOM 
Region)  issued  a  Letter  to  Lessees  (LTL) 
that  identified  policy  changes 
concerning  SCP  based  on  the  OOC 
advice,  thereby  initially  clarif\ing  the 
provisions  contained  in  30  CFR 
250.517(c).  This  LTL  streamlined  the 
reporting  procedures  for  wells  w  ith  SCP 
conditions.  The  intent  of  this  initial 
policy  was  twofold:  to  permit  continued 
production  from  existing  completions, 
subject  to  specific  monitoring 
requirements,  and  to  allow  for  the 
retention  of  records  at  the  operator's 
field  office.  This  policy  also  addressed 
wells  with  SCPs  that  were  less  than  20 
percent  of  the  minimum  internal  yield 
pressure  of  the  affected  casing  and  that 
bled  to  zero  pressure  through  a  '  '-inch 
needle  valve  in  24  hours  or  less.  Wells 
that  met  these  criteria  were  put  in  a 
"self-approved  "  categon*-.  and  MMS 
approval  of  a  departure  from  the 
regulator.'  requirement  was  not 
required. 
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MMS  (GOM  Region)  SCP  policy  was 
further  revised  with  the  issuance  of  a 
January  13,  1994,  LTL.  This  document 
provided  further  clarification  regarding 
wells  with  SCP,  the  time  retention  of 
field  records,  and  the  criteria  to  be  used 
to  determine  unsustained  casing 
pressure  due  to  thermal  effects.  Using 
the  procedures  of  this  LTL,  departures 
from  the  requirement  for  no  SCP  were 
granted  according  to  30  CFR  250.142 
[formeriy  30  CFR  250.103{b)l.  These 
procedures  essentially  ensured  that  the 
SCP  on  a  well's  annuli  would  bleed  to 
zero  within  24  hours  through  a  ^'2-inch 
needle  valve,  would  be  monitored 
regularly,  and  would  be  eliminated  as 
soon  as  practical  or  immediately  in 
cases  of  severe  pressure.  Since  the 
January  13,  1994,  LTL  was  issued,  MMS 
has  identified  many  misconceptions  and 
areas  of  concern  and  uncertainty  with 
the  established  reporting,  testing,  and 
monitoring  procedures.  Therefore,  this 
rulemaking  has  been  designed  to  further 
clarify  the  intended  policy  and 
procedures,  and  to  include  technology 
that  was  not  being  utilized  or  was  not 
developed  in  1994, 

During  this  same  time  period,  and  on 
a  much  smaller  scale,  SCP  was  edso  a 
problem  for  the  MMS  Pacific  OCS 
Region.  An  LTL,  dated  November  8. 
1991,  and  a  Notice  to  Lessees  (NTL), 
dated  April  12.  2000,  described 
procedures  for  operators  on  the  Pacific 
OCS.  These  requirements  are  less 
prescriptive,  and  because  of  the  smaller 
number  of  wells  involved,  cases  of  SCP 
are  handled  on  a  case-by-case  basis. 

The  process  of  granting  departures  to 
operate  wells  with  SCP  has  served  both 
industry  and  MMS  well  since  it  was 
initiated.  By  using  the  monitoring  and 
reporting  steps  in  the  proposed  rule, 
both  MMS  and  industry  can  focus 
resources  on  those  wells  that  need 
prompt  maintenance  and  remediation 
This  rulemaking  will  primarily  place 
into  the  regulations  those  procedures  for 
maintenance  and  recordkeeping  on 
wells  with  SCP  that  have  been  MMS 
GOM  Region  policy  for  several  years 

Two  new  requirements  should  be 
noted  in  the  proposed  rule.  In  the  event 
of  a  lease  transfer,  MMS  proposes  that 
operators  provide  a  report  on  the  status 
of  all  wells  with  SCP  to  both  the  MMS 
and  the  new  owner/operator.  MMS  also 
proposes  that  subsea  trees  installed  after 
January  1,  2005,  have  a  method  for 
monitoring  all  casing  annuli  for  SCP 
This  requirement  is  consistent  with 
current  regulations;  however,  it  has 
been  MMS  policy  to  waive  this 
requirement  for  subsea  tree 
installations. 


Procedural  Matters 

Public  Comments  Procedures 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of  organiza- 
tions or  businesses,  available  for  public 
inspection  in  their  entirety. 

Regulaton-  Planning  and  Review 
lExecutive  Order  12866) 

This  proposed  rule  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  1 2866. 

(1)  This  proposed  rule  will  not  have 
an  effect  of  $100  million  or  more  on  the 
economy  It  will  not  adverselv  affect  in 
a  material  way  the  economv. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities  The  major  purpose  for 
this  proposed  rule  is  to  codih'  and 
provide  nationwide  consistency  in  the 
interpretation  of  the  current  rule.  This 
will  not  lead  to  major  changes  in  the 
way  operators  must  deal  with  SCP  and 
will  not  result  in  any  large  economic 
effects  to  small  or  large  entities. 

One  proposed  technical  revision  will 
have  an  economic  effect  on  lessees.  The 
proposed  rule  requires  that  any  subsea 
tree  installed  after  Ianuar>-  1.  2005.  must 
provide  a  means  to  monitor  all  casing 
annuli  for  SCP  MMS  has  been  granting 
departures  to  our  requirement  that  all 
casing  annuli  be  monitored  for  all 
subsea  wells  installed  to  date.  A  subsea 
tree/wellhead  system  costs 
approximately  $3.5  million.  We 
conser\'atively  estimate  that  the 
incremental  cost  of  providing  a  method 
to  monitor  all  casing  for  SCP  should  not 
exceed  5  percent  of  this  cost,  or 
$175,000  per  well.  Currently,  fewer  than 
25  subsea  well  installations  are  made  on 
the  OCS  per  year  Therefore,  MMS 
estimates  the  cost  to  implement  the 
proposed  rule  would  be  $4,375,000  per 
vear.  These  costs  will  not  cause  an 


annual  effect  on  the  economy  of  $100 
million, 

(2)  This  proposed  rule  will  not  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  bv  another  agency   The 
proposed  rule  does  not  affect  how 
lessees  or  operators  interact  with  other 
agencies  Nor  does  this  proposed  rule 
affect  how  MMS  will  interact  with  other 
agencies 

(3)  This  proposed  rule  does  not  alter 
the  budgetary  effects  or  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  or  obligations  of  their  recipients. 
The  proposed  rule  onlv  addresses  the 
regulaton,'  requirements  for  obtaining 
permission  to  continue  to  produce  oil 
and  gas  on  the  OCS  with  wells  that 
exhibit  SCP 

(4j  This  proposed  rule  does  not  raise 
novel  legal  or  policy  issues.  The 
proposed  rule  does  involve  a  new  policy 
issue,  requiring  that  all  subsea  trees 
installed  after  Ianuar>-  1.  2005,  be 
equipped  so  that  all  casing  annuli  can 
be  monitored  for  SCP  This  requirement 
will  require  manufacturers  to  modifv' 
present  equipment.  This  is  not  a  novel 
requirement  though,  since  it  will  simply 
make  subsea  installations  conform  to 
the  same  standards  as  wells  with  surface 
trees.  At  the  present  time,  operators  may 
be  granted  a  departure  from  this 
requirement  when  installing  e  subsea 
tree. 

Regulatory^  Flexibility  (RFj  Act 

The  Department  of  the  Interior 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  RF  Act  (5  US  C  601  et  seq.]. 
This  proposed  rule  applies  to  all  lessees 
that  produce  oil  and  gas  on  the  OCS. 
Small  lessees  that  operate  under  this 
proposed  rule  would  fall  under  the 
Small  Business  Admini.stration's  (SBA) 
North  American  Industr>'  Classification 
System  Code.  211111.  Crude  Petroleum 
and  Natural  Gas  Extraction.  Under  this 
code.  SBA  considers  all  companies  with 
fewer  than  500  employees  to  be  a  small 
business.  We  estimate  that  there  are  130 
lessees  that  explore  for  and  produce  oil 
and  gas  on  the  CX^S.  and  approximately 
70  percent  of  those  130  lessees  fall  into 
the  small  business  categon.' 

This  proposed  regulation  codifies 
many  procedures  that  MMS  currently 
requires  as  a  condition  of  departure 
from  our  current  regulations.  For  this 
reason,  the  estimated  costs  of  the 
proposed  rule  are  not  great.  As  shown 
earlier.  MMS  conservafnely  estimates 
the  total  economic  effects  of  the 
proposed  new  requirements  to  be  less 
than  $5  million  per  year  This  cost  will 
be  a  small  percentage  of  the  cost  of 
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establishing  and  operating  the  many 
producing  wells  on  the  OCS.  We  believe 
that  the  cost  will  affect  large  and  small 
lessees  equally.  Based  on  the  verv'  low- 
percentage  of  well  cost  involved,  we 
believe  that  these  proposed  revisions  to 
the  regulations  will  not  have  a 
significant  economic  effect  on  any  small 
lessee. 

Most  of  the  estimated  additional  cost 
of  the  proposed  rule  is  due  to  the 
requirement  that  subsea  trees  installed 
after  January  1.  2005,  be  equipped  to 
monitor  casing  pressure.  The  subsea  tree 
requirement  should  not  hinder  a  lessee's 
ability  to  conduct  business  on  the  OCS. 
The  proposed  rule  provides  for  a 
several-year  period  after  the  effective 
date  so  that  equipment  manufacturers 
can  develop  and  manufacture  the  trees 
and  associated  equipment.  This  will 
also  allow  lessees  sufficient  time  to 
obtain  the  equipment 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS.  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulaton'  Enforcement 
Fairness  Act  ISBREFAJ 

This  proposed  rule  is  not  a  major  rule 

under  (5  U.S.C.  804(2))  the  SBREFA. 
This  proposed  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more 
The  proposed  rule  will  not  cause  any 
significant  costs  to  lessees  or  operators. 
Lessees  and  operators  currently 
operating  on  the  OCS  with  SCP  operate 
under  similar  requirements,  which  are 


imposed  by  MMS  as  a  condition  for 
granting  a  departure.  The  proposed 
regulation  will  codify  procedures  that 
MMS  normally  stipulates  to  an  operator 
requesting  a  departure  to  operate  with 
SCP. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  The  proposed  rule 
will  not  change  the  way  the  oil  and  gas 
industry-  conducts  business,  nor  will  it 
affect  regional  oil  and  gas  prices: 
therefore,  it  will  not  cause  major  cost 
increases  for  consumers,  the  oil  and  gas 
industry,  or  anv  Government  agencies. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  All  lessees,  regardless 
of  nationality,  will  have  to  comply  with 
the  requirements  of  this  rule.  So  the  rule 
will  not  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

We  do  not  expect  this  rule  to  have  a 
significant  effect  because,  as  discussed 
earlier,  this  proposed  rule  will  codify 
procedures  already  in  use. 

Papen\-ork  Reduction  Act  (PRAj  of  1995 

The  proposed  rule  requires 
information  collection  (IC),  and  an  IC 
request  (form  0MB  83-1)  has  been 
submitted  to  OMB  for  review  and 
approval  under  section  3507(d)  of  the 
FRA.  However,  our  submission  includes 
only  certain  requirements  as  explained 
in  subsequent  paragraphs.  The  title  of 
the  collection  of  information  is 
'Proposed  Rulemaking— 30  CFR  250. 
Subpart  E — Procedures  for  Dealing  With 
Sustained  Casing  Pressure  " 
Respondents  include  approximately  130 

i     Burden  Breakcxdwn 


Federal  OCS  oil  and  gas  lessees.  The 
frequency  of  reporting  and 
recordkeeping  is  generally  on  occasion. 
Responses  are  mandatorv.  The  IC  does 
not  include  questions  of  a  sensitive 
nature.  We  will  protect  information 
considered  proprietary  according  to  30 
CFR  250.196  (Data  and  information  to 
be  made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

The  collection  of  information  required 
by  the  current  30  CFR  250.  subpart  E. 
regulations  is  approved  by  OMB  under 
control  number  1010-0067.  As 
indicated  earlier  in  the  preamble,  the 
proposed  revisions  to  subpart  E 
primarily  will  only  place  into  regulation 
many  of  the  procedures  for  wells  with 
SCP  that  have  been  policy  in  the  MMS 
GOM  Region  for  several  years.  Pending 
final  regulations  taking  effect,  the  GOM 
Region  has  updated  its  policy  in  the 
form  of  an  NTL.  To  comply  with  the 
PRA.  we  obtained  OMB  approval  of  the 
NTL's  SCP  IC  requirements.  This 
process  was  initiated  with  a  Notice  in 
the  Federal  Register  on  March  8.  2001 
(66  FR  13960).  OMB  approval  of  those 
information  collection  requirements 
(submitted  to  OMB  as  a  revision  of  the 
subpart  E  information  collection  to 
include  the  NTL  procedures)  covers 
most  of  the  paperwork  burden  proposed 
in  this  rulemaking. 

The  following  table  lists  the  entire 
paperwork  burden  of  the  proposed  rule. 
However,  there  is  only  one  new 
requirement  (§  250.530)  that  is  not 
covered  by  a  currently  approved 
information  collection.  We  estimate  a 
total  annual  paperwork  "hour"  burden 
of  1.300  hours  for  the  additional 
requirement.  This  represents  an  average 
burden  of  10  hours  per  respondent 
(1,300  total  hours/ 130  lessees  =  10 
hours  per  lessee). 


30  CFR  250  section 


Reporting  and  recordkeeping  requirement 


Hour  burden      Annual  burden  hours  or  explanation  o1  current 
(in  hours)  OMB  approval 


517(c)(1),  520<a);  521(a); 

522(a),  526(b).  52B(a), 

529(a)(1),  531(a) 
517(c)(2)   521.  523.  525(c); 

526(b),  (c).  528(d),  (f); 

529(b)(1)(H)  531 
522(b);  525(a).  (b).  526(b),  (c); 

527(c).  (d),  (e);  528; 

529(a)(4)(i)(D) 

522(b),  525(a);  527(g)  

524(a)  

524(c)  


Notify  MMS  if  SCP  is  observed  on  a  well:  re- 
quest instructions  or  procedures  tor  special 
conditions 

Sut)mit  results  of  diagnostic  tests  departure 
requests  and  supporting  information,  includ- 
ing plan  of  action  for  non-producing  wells. 

Pertorm  diagnostic  test  and  record  results; 
perform  under  current  follow-up  tests  at 
least  annually  to  determine  departure  sta- 
tus 

Retain  complete  record  of  well's  casing  pres- 
sure and  diagnostic  test  results  for  2  years. 

Submit  procedure  for  remediation  of  SCP  on 
form  MMS-124 

Appeal  departure  request  denial  


V*    Burden  covered  under  current  approval  for 
subpart  E.  1010-0067 

Burden  included  in  pending  OMB  approval  for 
subpart  E.  1010-0067 

4    Burden  included  in  pending  OMB  approval  for 
subpart  E.  1010-0067. 


V* 
N/A 
N/A 


Burden  included  in  pending  OMB  approval  of 

revised  subpart  E.  1010-0067 
Burden  covered  under  cun^nt  approval  of 

form  MMS-124,  1010-0045 
Burden  covered  under  approval  for  30  CFR 

part  290,  1010-0121 
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Burden  Breakdown — Continued 


30  CFR  250  section 

Reporting  and  recordkeeping  requirement 

Hour  burden 
(in  hours) 

Annual  buroen  hours  or  explanatton  of  current 
OMB  approvai 

530  NEW    

Provide  report  on  status  of  ail  SCP  to  MMS                          ^     ^'^  nar>nrte  -  i  irv^  9nn,.oi  Ki.r.^^^  k^.  ,.« 

532  

and  new  owner/operator  upon  transfer  of 
lease 
Submit   form    MMS-124    to    report    worKover 
and  notify  MMS  of  results  ot  workover  re- 
pairs to  eliminate  SCP 

N/A 

Burden   covered   under   current   approval   of 
form  MMS-124   1010-0045 

MMS  district  and  regional  offices  will 
use  the  information  collected  to 
determine  whether  production  from 
wells  with  SCP  continues  to  afford  the 
greatest  possible  degree  of  safetv  under 
these  conditions.  MMS  will  base 
decisions  to  grant  or  deny  departures 
based  on  the  information  submitted. 

As  part  of  our  continuing  effort  to 
reduce  paperwork  and  respondent 
burdens,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden  in 
the  proposed  rule.  'You  may  submit  your 
comments  directly  to  the  Office  of 
Information  and  Regulator^'  Affairs, 
OMB.  Please  send  a  copy  of  your 
comments  to  MMS  so  that  we  can 
summarize  all  written  comments  and 
address  them  in  the  final  rule  preamble 
Refer  to  the  ADDRESSES  section  for 
mailing  instructions. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currendy  valid  OMB  control  number 
Until  OMB  approves  the  collection  of 
information  and  assigns  a  control 
number,  you  are  not  required  to 
respond.  OMB  is  required  to  make  its 
decision  on  the  information  collection 
aspects  of  this  proposed  rule  between  30 
to  60  days  after  publication  in  the 
Federal  Register  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  December 
10,  2001  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
MMS  on  the  proposed  regulations. 

a.  We  specifically  solicit  comments  on 
the  following  questions: 

(1)  Is  the  proposed  collection  of 
information  necessary'  for  MMS  to 
properly  perform  its  functions,  and  will 
it  be  useful? 

(2)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(3)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(4)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated  electronic, 


mechanical,  or  other  forms  of 
information  technology' 

b.  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "non- 
hour"  cost  burden  resulting  from  the 
collection  of  information  We  have  not 
identified  any  and  solicit  your 
comments  on  this  item.  For  reporting 
and  recordkeeping  only,  your  response 
should  spht  the  cost  estimate  into  two 
components:  (1)  The  total  capital  and 
startup  cost  component,  and  (2)  annual 
operation,  maintenance,  and  purchase 
of  services  component.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s).  and  the  period  over  which  vou 
incur  costs  (Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  well  control 
simulators,  and  testing  equipment;  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  before  October  1. 
1995;  to  comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customar.- 
and  usual  business  or  private  practice 

Federalism  (Executive  Order  131321 

According  to  Executive  Order  13132. 
this  rule  does  not  have  Federalism 
implications.  This  proposed  rule  does 
not  substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  Governments.  The  rule  applies  to 
lessees  that  operate  oil  and  gas  facilities 
on  the  OCS.  This  rule  does  not  impose 
costs  on  States  or  localities  .Any  costs 
will  be  the  responsibility  of  the  lessees 

Takings  Implication  Assessment 
(Executive  Order  12630} 

The  proposed  rule  expands  upon 
existing  operating  regulations  and 
proposes  to  codif\'  current  MMS 
procedures  now  in  effect  in  the  GOM 


OCS  Region  It  does  not  prevent  any 
lessee  or  operator  from  performing 
operations  on  the  OCS.  provided  ihey 
follow  the  regulations  We  have 
determined  that  this  rule  does  not 
represent  a  governmental  action  capable 
of  interference  with  constitutionallv 
protected  property  rights  Thus.  MMS 
did  not  need  to  prepare  a  Takings 
Implication  Assessment  according  to 
Executive  Order  12630.  (^vemmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  132111 

This  proposed  rule  is  not  a  significant 
rule  and  is  not  subject  to  review  by 
OMB  under  Executive  Order  12866  The 
rule  does  not  have  a  significant  effect  on 
energ\-  supply,  distribution,  or  use 
because  it  essentially  only  codifies 
procedures  that  have  been  in  effect  for 
nearly  a  decade  Companies  operating 
on  the  OCS  in  both  the  Gulf  of  Mexico 
and  Pacific  OCS  Regions  have  been 
following  similar  requirements  since 
1991,  when  comparable  procedures 
were  provided  to  them  by  a  Letter  to 
Lessees  This  proposed  rule  has  very 
few  new  requirements,  and  the 
incremental  costs  will  be  low. 

Clant\-  of  This  Regulation  (Executive 
Order  12866) 

Executive  Order  12866  also  requires 
each  agency  to  write  regulations  in 
plain,  understandable  language  This 
proposed  revision  of  subpart  E. 

Procedures  For  Dealing  With  SCP   ' 
uses  "plain  English    structure  and  text. 
We  realize  that  it  will  differ  from  the 
style  of  the  surrounding  text. 
Eventually  all  MMS  regulations  will  be 
written  in  this  new  format  These 
changes  include: 

•  Breaking  down  lengthy  sections 
into  multiple  sections: 

•  Using  lists  in  place  of  lengthy 
paragraphs; 

•  Using  tables  where  possible;  and 

•  Using  "you"  to  refer  to  the  lessee, 
operator,  or  person  acting  on  behalf  of 
a  lessee 

We  encourage  your  comments  on  any 
of  these  innovations  We  further  invite 
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your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

(1)  Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

(2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interfere  with  its  clarity? 

(3)  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

14)  Would  the  proposed  rule  be  easier 
to  understand  if  it  were  divided  into 
more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
rule  m  the  SUPPLEMENTARY  INFORMATION 
section  of  this  preamble  helpful  ui 
understanding  the  proposed  rule?  What 
else  can  we  do  to  make  the  proposed 
rule  easier  to  understand' 

Send  a  copy  of  any  comments  that 
(  nniern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229.  1849  C 
Street.  MW..  Washington.  DC  20240. 
You  may  also  e-mail  the  comments  to 
this  address:  ExsecMios  doi.gov. 

Civil  lustice  Reform  (Executive  Order 

129881 

With  res[)ect  to  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  proposed  rule  does 
not  undulv  burden  the  judicial  system 
and  does  meet  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  E.xecutive 
Order 

National  Environmental  Policv  Act 
(NEPAIotl969 

This  proposed  rule  does  not 
constitute  a  ma|or  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  A  detailed 
statement  under  the  NEPA  is  not 
required 

i'nfundfd  Mandates  Reform  Act 
li'MKAi  of  1995  /Executive  Order 
12866) 

This  proposed  rule  does  not  impose 
an  unfunded  mandate  on  State,  local,  or 


tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
proposed  rule  does  not  have  any  Federal 
mandates  nor  does  the  proposed  rule 
have  a  significant  or  unique  effect  on 
State,  local,  or  tribal  governments  or  the 
private  sector,  A  statement  containing 
the  information  required  by  the  UMRA 
(2  U.S.C.  1531  et  seq.)  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resources.  Public  lands- 
rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  October  25,  2001. 

|.  Steven  Griles, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  part  250  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  b.S.C,  13,31  ef  seq. 

2.  In  §  250.517.  paragraph  (c)  is 
revised  to  read  as  follows: 

§250.517    Tubing  and  wellhead  equipment. 

*         •         *  *  * 

(c)  When  the  tree  is  installed,  you 
must  equip  the  wellhead  so  that  all 
annuli  can  be  monitored  for  sustained 
pressure.  You  must  not  operate  a  well 
that  has  sustained  casing  pressure  (SCP) 
in  any  casing  annulus  unless: 

(1)  You  immediately  notify  the 
District  Supervisor  when  you  first 
observe  SCP  in  the  well;  and 


(2)  You  obtain  permission  from  the 
District  Supervisor  to  operate  the  well 
as  described  in  §  250.521. 


3,  Sections  250.518  through  250.532 
are  added  to  subpart  E  to  read  as 
follows: 

§  250.518    How  does  MMS  define  pressure 
found  in  a  well? 

MMS  defines  pressure  found  in  a  well 
as  follows: 

(a)  Unsustained  casing  pressure  is 
pressure  in  a  well  that  is  self-imposed 
(e.g.  gas-lift  pressure,  gas  or  water- 
injection  pressure),  or  pressure  that  is 
entirely  thermally  induced. 

(b)  SCP  means  a  pressure  that  is: 

(1)  Measurable  at  the  casinghead  of  an 
annulus  that  rebuilds  when  bled  down: 

(2)  Not  due  solely  to  temperature 
fluctuations; 

(3)  Not  a  pressure  that  has  been 
applied  deliberately;  and 

(4)  A  result  of  one  or  more  leaks, 

§  250.51 9    What  is  the  MMS  policy  for  the 
prevention  of  sustained  casing  pressure 
(SCP)? 

You  must  design  and  maintain  your 
casing,  completion,  and  tubing 
programs  according  to  the  requirements 
of  subparts  D.  E.  and  F  of  this  part,  to 
prevent  the  occurrence  of  SCP  on  wells, 

§  250.520    What  are  the  MMS  requirements 
for  monitoring  casing  pressure? 

la)  You  must  monitor  all  of  your  wells 
for  casing  pressure.  This  includes  wells 
that  have  never  exhibited  SCP  You  can 
achieve  this  by  using  either  a 
Supervisory  Control  and  Data 
Acquisition  system  or  equipping  each 
casing  annulus  so  that  a  pressure  gauge 
can  be  used.  If  any  casing  annulus  in 
your  well  exhibits  SCP  for  the  first  time, 
you  must  immediately  notifv-  MMS  and 
request  approval  to  operate  the  well  as 
prescribed  in  §  250.521 , 

(b)  You  must  monitor  your  wells  for 
casing  pressure  according  to  the 
following  table: 


It  your  well 


Then  you  must 


( 1 )  Shows  no  sustained  or  unsustained  casing  pressure  wtien  checked 


(2)  Exhibits  SCP 


(3)  Exhitxts  unsustained  casing  pressure 


(4)  Is  pan  of  a  nonconventional  (tension  leg  plattorm.  SPAR,  etc)  or 
sut)sea  (wet  tree)  development 


Monitor  each  anrKilus  at  least  once  every  6  months  in  conjunction  with 

the  test  of  the  surface  controlled  subsurface  safety  valve  to  ensure 

the  continued  absence  of  pressure 
Monitor  the  well  at  least  daily  on  a  manned  structure  and  at  least 

weekly  on  an  unmanned  structure 
Monitor  the  well  at  least  daily  on  a  manned  structure  arxj  at  least 

weekly  on  an  unmanned  structure. 
Monitor  the  well  according  to  §  250.529. 


Federal  Register /Vol.  66.  No.  218 /Friday.  November  9.  2001  /  Proposed  Rules 


56625 


§250.521     How  do  I  otJtain  permission  to 
operate  with  SCP? 

(a)  When  you  first  determine  that  a 
well  exhibits  SCP  in  one  or  more  casing 
annulus.  you  must  notifv  MMS 
immediately.  You  must  then  conduct  a 
diagnostic  test  of  the  casing  pressure  in 
all  annuli  as  required  in  §  250,527  To 
obtain  permission  to  operate  the  well 
with  SCP,  you  must  then  submit  the 
diagnostic  test  results  along  with  a 
departure  request  to  MMS  within  10 
working  days  of  the  date  of  the  test.  You 
must  submit  pressure  information  on 
each  annulus  in  the  well,  because  anv 
MMS  approval  to  operate  a  well  that  has 
SCP  is  granted  for  the  entire  well. 

fb)  Your  departure  request  must 
include  all  of  the  following 

(1)  A  request  for  a  departure  from  the 
requirement  that  you  must  not  operate 
a  well  that  has  SCP  in  anv  casing 
annulus  (30  CFR  250, 517(c)). 

(2)  A  summary  containing 
information  about  you  and  your  facility, 
such  as:  operator  name,  address,  lease, 
area/block,  facility  type  and  whether  it 
IS  manned  or  unmanned,  and  the 
number  of  wells  on  the  facilitv.  The 
summary  should  also  give  the  well 
particulars,  such  as  well  name.  API 


number,  well  status,  current  well 
production  data,  and  current  shut-in 
and  flowing  tubing  pressures 

(3)  A  current  wellbore  schematic  with 
all  tubing,  cementing,  and  casing  data 
including:  size,  weight  and  grade, 
minimum  internal  yield  pressure 
(MIYP)  of  each  string,  and  depths  of 
each  tubing  and  casing  string  This 
information  is  only  required  for  vour 
initial  submittal  on  each  well  and 
following  a  major  workover  or  sidetrack 
procedure  which  changes  the  wellbore, 

(4)  The  casing  pressure  on  each 
annulus  (including  those  with  zero 
pressure  before  diagnostic  testing): 
percent  of  internal  yield  pressure;  origin 
of  pressure,  if  known;  any  known  casing 
damage  or  wear;  and  any  known 
cementing  problems, 

(5)  A  complete  record  of  the 
diagnostic  test,  conducted  as  required 
by  §250,527. 

(6)  .\ny  specific  operational 
information  that  is  needed  to  explain 
unusual  occurrences,  such  as  a  large 
increase  or  decrease  in  casing 
pressure(s)  from  the  previous  report, 
presence  of  oil  in  the  fluids  bled, 
pressures  imposed  on  production 
casings,  and  delays  during  diagnostic 


testing  due  to  weather  or  equipment 
failure 

§  250.522  What  if  I  believe  my  well  exhibits 
unsustained  casing  pressure  (seff-imposed 
or  thermally  induced)? 

(a)  If  you  believe  that  the  pressure 
appearing  on  a  well  is  self-imposed 
(eg  .  gas-lift  pressure,  gas  or  water- 
injection  pressure),  you  must  contact 
MMS  for  instructions  on  providing 
documentation  for  the  well, 

(b)  If  you  believe  that  the  pressure 
appearing  on  a  new  well  or  new 
completion  is  entirely  thermallv 
induced,  vou  may  conduct  a  shut-in 
diagnostic.  For  this  test,  you  must  shut 
in  the  well  and  record  the  fall  of  the 
pressure.  If  pressure  falls  to  zero,  this 
diagnostic  test  is  sufficient,  and  no 
further  notifications  or  submittals  to 
MMS  are  necessanv  You  must  retain  the 
results  of  this  test  on  the  platform 

§  250.523     How  will  MMS  respond  to  my 
request  tor  a  departure  to  operate  my  well 
with  SCP? 

Your  request  for  a  departure  to 
operate  your  well  with  SCP  will  result 
in  one  of  the  results  in  the  following 
table: 


If  MMS 


(a)  Denies  your  request 

(b)  Places  your  well  in   life  of  completion    status 


(c)  Places  your  well  in  '1ixed  term"  status 


Then  you  must 


Follow  the  procedures  outlined  m  §  250  524 

Follow  the  prcx;edures  in  §250  525  This  means  that  you  have  ob- 
tained a  depanure  which  allows  you  to  operate  the  well  as  long  as 
the  sustained  pressure  conditions  do  noi  increase  Tiore  than  20C 
psig  MMS  normally  grants  this  Type  o'  departure  when  the  SCP  is 
less  than  20  percent  of  the  MIYP  anc  Weeds  to  zero  for  all  annuli 

Follow  the  procedures  outlined  in  §250  5?6  This  means  that  you  have 
obtained  a  departure  that  allows  you  to  operate  the  well  for  a  fixed 
term  usually  1  year  MMS  normally  grants  this  type  of  departure 
when  the  SCP  bleeds  to  zero  for  all  annuli  but  the  SCP  is  greater 
than  or  equal  to  20  percent  of  the  MIYP  for  one  or  more  annuli 


§250.524     What  if  MMS  denies  my 
departure  request  or  cancels  an  existing 
departure? 

(a)  When  MMS  denies  a  departure 
request  for  cause,  we  will  issue  a 
certified  mail  denial  letter  Within  30 
days  after  you  receive  the  denial  letter, 
you  must  submit  a  detailed  procedure 
for  remediation  of  the  SCP  on  form 
MMS-124  to  the  applicable  District 
Super\isor  Unless  otherwise  directed, 
you  must  begin  remediation  operations 
within  30  days  of  the  District 
Supervisor's  approval  of  your 
remediation  procedure. 

(b)  MMS  may  rescind  any  departure 
approval  and  require  you  to  take 
corrective  measures  if  casing  pressure 
conditions  deteriorate  or  present  a 
hazard  to  personnel,  the  en\ironment. 
the  platform,  or  the  producing 
formation.  Should  conditions  dictate. 


MMS  can  order  the  immediate  shut-in 
of  the  well, 

(c)  You  may  appeal  a  departure 
request  denial  as  stated  in  30  CFR 
250,104  However,  the  filing  of  an 
appeal  will  not  suspend  the  requirement 
for  your  compliance  with  the  decision. 

§  250.525    What  if  MMS  places  the  well  in 
a    life  of  completion    departure  status? 

(a)  If  MMS  places  your  well  in  a  "life 

of  completion"  departure  status.  \-ou 
must  still  conduct  monitoring  and 
subsequent  diagnostic  tests.  You  are  not 
required,  however,  to  submit  the  results 
of  your  diagnostic  tests  to  MMS  as  long 
as  your  well  remains  in  this  status. 
Instead,  the  results  of  the  diagnostic 
tests  must  be  kept  at  your  field  office 
nearest  the  CXIS  facilitv 

(b)  You  must  conduct  diagnostic  tests 
annually.  The  test  must  be  conducted 
sooner  if  vour  well  monitoring  shows 


that  the  pressure  in  any  annulus  has 
increased  more  than  200  psig  over  the 
pressure  measured  during  the  previous 
diagnostic  test.  Each  time  you  conduct 
a  diagnostic  test,  the  pressures  recorded 
become  the  benchmark  pressures,  and 
they  determine  the  need  for  the  next 
diagnostic  test, 

(cj  The  well  remams  in  the  iife-of- 
completion"  status  as  long  as  the 
diagnostic  test  pressure  is  less  than  20 
percent  of  the  MIYP  of  each  of  the 
evaluated  casings  and  bleeds  to  zero 
through  a  '  ^-inch  needle  valve  within 
24  hours  for  all  casing  annuli  in  the 
well.  If  any  diagnostic  test  fails  to  meet 
these  criteria,  the  well  is  no  longer  in 
the  "life-uf-tompletion  "  status.  You 
must  then  submit  a  request  including 
the  diagnostic  information  for  approval 
of  a  "fixed-term  "  departure. 


I 
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§  250.526    What  it  MMS  places  the  well  in 
a  "fixed-term"  departure  status? 

(a)  If  MMS  places  your  well  in  a 
"fixed-term"  status,  you  must  still 
conduct  monitoring  and  subsequent 
diagnostic  tests.  Your  "fixed-term  ' 
status  allows  you  to  operate  your  well 
with  SCP  for  a  length  of  time 
determined  by  MMS.  This  fixed  term  is 
usually  1  year 

(b)  You  must  perform  a  new 
diagnostic  test  and  submit  a  request  for 
a  new  departure  prior  to  the  expiration 
of  the  term  of  your  current  departure. 
The  test  must  be  conducted  sooner  if 
your  well  monitoring  shows  that  the 
pressure  in  any  annulus  has  increased 
more  than  200  psig  over  that  measured 
during  tht'  previous  diagnostic  test.  If 
dn\  annuli  fail  to  bleed  to  zero  through 
d  '  --inch  needle  valve  within  24  hours, 
you  must  notify  MMS  immediately. 

(r)  If  all  rasing  pressures  fall  to 
f)rr'ssures  that  are  below  20  percent  of 
the  MIYP  of  their  respective  casing,  vou 
may  perform  a  new  diagnostic  test  and 
submit  the  results  to  MKIS  We  may 
then  grant  vou  a  "lifp  of  completion" 
dt'pdrture  based  nn  the  results  of  the 
diagnostic  test. 

§250.527    How  must  I  conduct  my 
diagnostic  test? 

(a)  When  you  determine  that  any 
rasing  annulus  in  a  well  requires  a 
diagnostic  test,  you  must  bleed  the 
pressure  from  all  casing  annuli 


exhibiting  SCP  in  that  well,  unless  MMS 
specifically  directs  otherwise. 

fb)  You  must  not  bleed  down  the 
casing(s)  of  wells  with  SCP,  except  to 
conduct  required  and  documented 
diagnostic  tests 

{c1  You  must  record  the  initial 
pressures  on  ail  annuli  of  the  well 
before  bleed-down.  You  must  then 
record  both  bleed-down  and  buildup 
pressures  graphically  or  tabularly  in  at 
least  1-hour  increments  for  each  casing 
annulus  in  the  wellbore.  The  graphical 
or  tabular  pressure  response  must  be 
recorded  and  analyzed  to  detect 
possible  communication  between 
annuli. 

(d)  You  must  bleed  down  the  pressure 
to  zero  psig  in  each  annulus  through  a 

V  j-inch  needle  valve.  You  must  bleed 
down  and  build  up  each  annulus 
separately,  while  monitoring  the 
adjacent  annuli   If  the  bleed-down  takes 
less  than  1  hour,  you  may  simplv  note 
the  amount  of  time  taken.  You  must 
record  the  rate  of  buildup  of  each 
annulus  for  the  24-hour  period 
immediately  following  the  bleed-down. 
During  the  bleed-down  of  the 
production  casing,  the  tubing  pressure 
must  be  recorded. 

(e)  If  you  recover  fluid  during  the 
bleed-down,  you  must  record  the  type 
and  amount.  You  should  conduct  bleed- 
down  to  minimize  the  removal  of 
liquids  from  the  annulus.  This  does  not 
mean  that  you  must  necessarily  stop  the 


bleed-down  when  vou  encounter  liquid. 
Stopping  the  bleed-down  to  wait  for  gas 
to  percolate  is  permitted,  even  though 
this  may  lead  to  longer  bleed-down 
times.  How'ever,  you  must  document 
any  such  "waiting  times."  preferably 
with  an  annotated  pressure  chart.  The 
total  time  for  a  bleed-down,  including 
those  waiting  periods,  must  not  exceed 
24  hours.  After  the  diagnostic  test,  you 
must  replace  the  total  volume  of  any 
removed  liquids  with  a  fluid  of  equal  or 
greater  density. 

(f)  You  do  not  need  to  diagnose  gas- 
lift  pressure(s)  caused  by  active  gas-  or 
water-injection  as  SCP,  However,  you 
must  monitor  gas-lift  pressure(s)  during 
the  diagnostic  test  to  confirm  that  there 
is  no  communication  with  another 
annulus.  You  must  not  close  subsurface 
safety  valves  during  a  diagnostic  test. 

(g)  You  must  retain  complete  casing 
pressure  and  diagnostics  data  on  each 
well  for  a  period  of  2  years  Casing 
pressure  records  must  be  maintained  at 
the  lessee's  field  office  nearest  the  OCS 
facility  for  review  by  MMS 

§  250.528    When  must  I  conduct  a 
diagnostic  test? 

Your  requirements  to  conduct 
diagnostic  tests  are  contained  in 
§  250,521  through  §  250. 5.30.  The 
following  table  summarizes  your 
requirements  and  directs  you  to  the 
section  w-ith  full  information: 


K 


Then 


iai  You  initially  delect  SCP  m  any  annulus  of  the  well 


ibi  Your  well  is  m  a    iife-of-compietion    departure  status 
(c)  Wei'  ^s  m  a    iite-of-completion    departure  status   and  the  pressure 
in  any  annulus  reaches  a  pressure  200  psig  greater  than  the  pres- 
sure rneasured  during  the  previous  diagnostic  test         ■ 
(di  Your  well  is  in  a    fixed-term    departure  status 


(ei  Your  well  IS  m  a  'fixed-term  departure  status  and  the  pressure  in 
any  annulus  is  at  least  200  psig  greater  than  the  pressure  measured 
dunng  the  previous  diagnostic  lest 

(f)  You  conduct  workover  operations  on  the  well   


An  initial  diagnostic  test  must  be  performed  after  MMS  has  t>€€n  noti- 
fied (see  §250  521) 
A  diagnostic  status    test  must  be  performed  annually  (see  §250  525) 
A  diagnostic  test  is  required  immediately  (see  §250  525) 


You  must  perform  a  new  diagnostic  test  and  request  a  new  departure 

pnor  to  the  expiration  of  the  existing  departure  (see  §250  526). 
A  diagnostic  test  is  required  immediately  (see  §250  526) 


You  must  conduct  a  new  diagnostic  and  submit  a  departure  request  if 
any  pressure  remains  after  the  workover  (see  §250  532). 


§  250.529    What  are  the  MMS  requirements 
for  monitoring  casing  pressure  in  floating 
production  or  subsea  developments? 

(ai  The  .MMS  policy  for  wells  that  are 
located  on  floating  platforms  or  vessels 
(Tension  Leg  Platforms's,  Spars,  etc.)  is 
as  follows- 

(1)  You  must  monitor  pressures  in  the 
productiim  riser  on  a  continuous  basis. 


If  you  encounter  pressure  on  the 
production  riser,  you  must  report  it 
immediately  to  MMS.  As  part  of  this 
notification,  you  must  describe  how  the 
pressure  will  be  diagnosed  to  confirm 
its  magnitude  and  source, 

(2)  You  must  automate  pressure 
monitoring  in  the  tubing/riser  annulus 
above  the  mud-line  isolation,  and 


establish  high-  and  low-pressure  set 
points  to  provide  an  indication  of  either 
a  tubing  or  riser  leak. 

(3)  MMS  will  not  grant  any  departures 
in  the  "life-of-completion "  category  for 
wells  where  all  annuli  cannot  be 
monitored  for  pressure. 

(4)  You  must  meet  the  requirements  of 
the  following  table: 
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Then 


(i)  You  have  a  dual-tx>re  productton  riser 


(ij)  You  have  a  single-bore  production  nser  and  detect  pressure  in  the 
tubing/nser  annulus.  and  the  diagnostic  test  confirms  that  tt>e  pres- 
sure IS  SCP 


MMS  will  allow  you  to  maintain  SCP  on  the  inr>er  bore  onty  under  the 
following  circumstances 

(A)  Pressure  on  the  tub4n^nser  annulus  must  bleed  to  zero  through  a 
v?-irx;h  needle  valve  in  4  hours  or  less 

(B)  The  level  of  SCP  approved  will  not  exceed  10  percent  ot  the  MiYP 
of  the  inner  bore  nser 

(C)  MMS  will  determine  the  acceptat)l€  rate  ar>d  magnitude  ot  buildup 

(D)  You  must  conduct  a  diagnostic  test  at  (east  every  6  rnonths  You 
nxist  conduct  ttie  test  immediately  rf  the  pressure  irvcreases  more 
than  200  pistg  at)ove  the  currentty  approved  level 

(E)  You  must  cease  productKXi  if  tf^e  well  exper)ences  fcwrnation-re- 
lated  pressure  on  ttte  outer  nser  annulus 

(F)  No  pressure  may  be  maintained  on  ttie  outennost  nser  bore 

You  must  eittier  l^ill  the  well  or  set  a  plug  to  eliminate  the  pressure  m 
tt>e  tutMng/nser  annulus 


(b)  For  subsea  wells  (wet  tree),  you  must  meet  the  requirements  of  the  following  table: 

If  Then 


(1)  You  have  a  subsea  well  where  only  the  production  annulus  can  be 
monitored 


(2)  You  install  a  sut)sea  tree  after  January  1    2(X)5 


(I)  You  must  conduct  diagnostics  as  indicated  in  §250  526  except  that 
the  results  fof  adjacent  annuli  will  be  limrled  to  monitonng  tubmg 
pressure  response  rf  the  wellhead  was  installed  before  January  i, 
2006 

(ii)  You  must  obtain  permission  from  MMS  for  maintaining  any  SCP. 

(lii)  You  must  monitor  the  well  for  casing  pressure  continuously 

According  to  30  CFR  250  5l7(c;  you  must  provioe  a  method  for  moni- 
tonng all  casing  annuli  for  SCP 


§  250.530    What  is  the  MMS  policy  for  SCP 
during  transfer  of  your  lease? 

Before  a  lease  transfer,  the  current 
owner/operator  must  review  all  casing 
pressure  on  the  lease  and  provide  a 
report  on  the  status  of  all  SCP  to  MMS 
and  the  new  owner/operator 


§  250.531     What  is  the  MMS  pdtcy  for  SCP 
in  norv-producing  wwlls? 

(a)  No  casing  pressure  of  any  kind  is 
permitted  on  a  temporarily  abandoned 
well  This  does  not  include  newly 
drilled  wells  that  have  been  temporarily 
plugged  pending  the  installation  of 
production  facilities,  pipelines,  etc.  For 


these  wells,  if  you  detect  SCP,  you  must 
contact  MMS  and  submit  a  plan  of 
action, 

fb)  For  non-producing  wells  that  are 
neither  temporarily  abandoned  nor 
continuously  injecting,  \ou  must  meet 
the  requirements  of  the  following  table: 


If 


Then 


(II  Your  well  fails  to  bleed  to  zero  You  must  submit  plans  for  the  "-epair  ot  the  SCP  conditior-  witnin  30 

days 

(2)  You  determine  the  well  wnl  not  be  returned  to  production I  You  must  submit  plans  tor  the  repair  of  the  SCP  condition  withm  30 

days 

(3)  You  have  not  used  the  well  for  continuous  production  or  injection     Before  the  end  of  the  year  of  non-production  miection    you  must  nave 
for  1  year,  1      assessed  the  well  and  presented  a  plan  to  MMS   The  plan  must  in- 
clude both  diagnostic  test  results  and  a  plan  ot  action  The  plan  must 
descnbe  when  and  how 

(IJ  the  well  will  be  returned  to  production  or 
(II)  the  SCP  will  be  eliminated 


§  250.532    What  if  I  conduct  a  workover  on 
a  well  with  SCP? 

If  you  perform  a  workover  requiring 
the  submission  of  Sundry-  Notices  and 
Report  on  Wells  (form  MMS-124) 
according  to  §  250.613.  it  invalidates 
any  existing  SCP  departure  for  that  well 
When  you  conduct  a  workover  on  a  well 
with  SCP,  you  must  make  all  repairs 
feasible  to  eliminate  SCP  consistent 
with  the  use  of  the  equipment  used  for 
the  workover.  You  must  then  notify 
MMS  of  the  results  using  form  MMS- 


124   A  new  diagnostic  test  is  required 
on  any  remaining  SCP 
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DEPARTMEKT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  175 

[USCG-2001 -10530] 

Servicing  of  Inflatable  Liferafts  Carried 
on  Recreational  Vessels 

AGENCY:  Coast  Guard.  DOT 
ACTION:  Request  for  comments. 


SUMMARY:  The  National  Boating  Safpt\ 
Advisory  Council  (NBSACi 
recommended  that  the  Coast  C-uard 
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require  that  any  inflatable  liferaft 
carried  on  a  recreationcil  vessel  must  be 
serviced  according  to  the  manufacturer's 
requirements  and  at  a  servicing  facility 
approved  by  the  manufacturer.  The 
Coast  Guard  is  requesting  comments 
from  the  boating  community  about  the 
extent  to  which  recreational  vessels 
carry  inflatable  liferafts.  how  many 
vessel  owners  have  their  liferafts 
serviced  and  how  often  owners  use 
manufacturer-approved  servicing 
facilities.  Your  comments  will  help  us 
evaluate  the  NBSAC  recommendation 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  March  11.  2002. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket. 
please  submit  them  by  only  one  of  the 
following  means; 

(1)  By  mail  to  the  Docket  Management 
Facilitv.  US  Department  of 
Transportation,  room  PL— 401,  400 
Seventh  Street  SVV  ,  Washington,  DC 
20590-0001. 

(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW..  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  tc  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot  gov. 

The  Docket  Management  Facility 
maintain.s  the  public  docket  for  this 
nofu  0  Comments  and  material  rt^ceived 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
internet  at  http://dms  dot  gov 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,       _ 
contact  Carlton  Perry .  Project  Manager, 
Office  of  Boating  Safety,  telephone  202- 
267-0979.  e-mail 

cperry@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149 

You  may  obtain  a  copy  of  this  notice 
hv  calling  the  U.S.  Coast  Guard  Infoline 
at  1-800-368-5647  or  read  it  on  the 
Internet  at  the  Web  Site  for  the  Office  of 


Boating  Safety  at  http:// 
wwH-.uscgboating.org  or  at  http:// 

dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  no  federal  regulation 
requires  that  recreational  vessels  carry 
inflatable  liferafts;  however,  inflatable 
liferafts  are  becoming  popular  as  "last 
resort'  safety  equipment  on  board 
recreational  vessels.  Manufacturers 
advise  purchasers  to  service  these 
devices  and  typically  list  servicing 
facilities  approved  by  the 
manufacturers 

At  an  October  2000  meeting  of  the 
National  Boating  Safety  Advisory 
Council  (NBSAC),  the  Coast  Guard 
briefed  NBSAC  on  the  Coast  Guard's 
approval  of  inflatable  liferafts  primarily 
used  on  commercial  vessels  that  are 
required  to  carry  liferafts.  Commercial 
vessels  are  required  to  service  their 
liferafts  annually  at  facilities  approved 
by  the  Coast  Guard  (46  CFR  160.151-35 
to  57).  The  Coast  Guard  initially  and 
periodically  inspects  these  facilities  to 
ensure  that  they  are  clean,  have  the 
proper  equipment,  and  have  properly 
trained  technicians.  However, 
recreational  vessels  are  not  required  to 
carry  inflatable  liferafts  and  there  are  no 
approval  requirements  for  any  inflatable 
liferafts  they  may  use. 

NBSAC  passea  a  resolution  requesting 
that  the  Coast  Guard  develop 
regulations  to  require  that  any 
recreational  liferaft  be  serviced 
according  to  its  manufacturer's 
requirements  at  a  servicing  facility 
approved  by  the  Coast  Guard  or 
manufacturer. 

By  law,  the  Coast  Guard  Office  of 
Boating  Safety  is  required  to  consult 
with  the  NBSAC  in  prescribing 
regulations  and  regarding  other  major 
boating  safety  matters.  NBSAC  is  made 
up  of  21  members:  7  from  the  boating 
industry,  7  who  are  State  boating 
officials,  and  7  who  represent  national 
boating  organizations  or  the  general 
public. 

Questions 

To  assist  us  in  considering  NBSAC's 
resolution,  we  ask  for  your  comments  to 
the  following  questions: 

1.  What  data  or  studies  are  available 
indicating  the  appropriate  procedures 
and  frequency  of  servicing  of  inflatable 
liferafts  carried  on  recreational  vessels? 

2.  What  would  the  economic  and 
other  impacts  on  owners  of  inflatable 
liferafts  be  if  the  Coast  Guard  were  to 
require  those  liferafts  be  serviced 
according  to  the  manufacturer's 
schedule  at  a  manufacturer-approved 
facilitv? 


3.  Would  a  requirement  to  follow  the 
manufacturer's  servicing  schedule  at  a 
manufacturer-approved  facility  place  an 
inappropriate  and  inconsistent  burden 
on  owners  of  inflatable  liferafts  carried 
on  recreational  vessels?  Why  or  whv 
not? 

4.  Would  the  cost  of  a  requirement  to 
periodically  service  inflatable  liferafts 
on  recreational  boats  discourage  boaters 
from  voluntarily  carrying  liferafts?  What 
would  the  effect  on  the  overall  safety  of 
the  recreational  boater  be? 

5.  The  Coast  Guard  is  mindful  of  the 
potential  adverse  impacts  on  small 
business  entities.  The  term  'small 
entities"  comprises  small  businesses, 
not-for-profit  organi2«tions  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  How 
many  small  entities  are  engaged  in  the 
carriage  of  inflatable  liferafts  on 
recreational  vessels? 

6.  Which  companies  are  currently 
manufacturing  inflatable  liferafts  for  use 
on  recreational  vessels? 

7.  Since  manufacturers' 
recommendations  vary,  at  what 
intervals  should  inflatable  liferafts  be 
serviced? 

8.  Which  facilities  are  currently 
approved  by  manufacturers  for  servicing 
inflatable  liferafts  carried  on 
recreational  vessels? 

9.  Are  there  issues  we  should 
consider  specific  to  foreign 
manufactured  inflatable  liferafts. 
schedules  of  ser\icing  and  servicing 
facilities  approved  for  their  products? 

10.  What  other  information  should  we 
consider? 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  request  for  comments  by  submitting 
comments  and  related  material  and 
answering  the  above  questions.  If  you 
do  so.  please  include  your  name  and 
address,  identify-  the  docket  number  for 
this  notice  (USCG-2001-10530). 
indicate  by  number  each  question  you 
are  answering,  and  give  the  reason  for 
each  comment.  You  may  submit  your 
e:omments  and  material  by  mail,  hand- 
deliver\'.  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand-delivery,  submit  them  in 
an  unbound  format,  no  larger  than  81/ 
2  by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
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comments  and  material  received  during 
the  comment  period.  Your  comments 
will  help  us  to  determine  whether  to 
initiate  a  rulemaking  in  response  to  the 
NBSAC  resolution. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  the  consideration  of  the 
NBSAC  resolution,  we  will  hold  one  at 
a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Dated:  August  30,  2001 
Kenneth  T.  Venuto. 

Rear  Admiral.  L'.S.  Coast  Guard,  Director  of 

Operations  Policy: 

IFR  Dor  01-28118  Filed  11-8-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  3,  51,  60,  63,  70, 123, 142, 
145, 162,  233,  257,  258,  271,  281,  403, 
501,  745  and  763 

[FRL-7102-1] 

Public  Hearings  on  ttie  Proposed 
Establishment  of  Electronic  Reporting; 
Electronic  Records  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  change  in  public 

hearings. 

SUHtMARY:  This  document  announces  a 
change  to  the  previously  published  time 
and  format  for  an  informal  public 
hearing  EPA  is  holding,  on  Friday, 
November  9.  to  take  comments  on  the 
Agency's  proposed  rule  for 
establishment  of  electronic  reporting 
and  electronic  records,  published  on 
August  31,  2001. 

DATES:  The  date  for  this  public  hearing 
remains  the  same:  Friday.  November  9. 
2001  The  public  hearing  time  has  been 
changed  to  9:30  a.m.  to  4  p.m.  (CST). 
The  hearing  may  conclude  prior  to  4 
p.m.,  depending  on  the  number  of 
attendees  and  level  of  interest. 
ADDRESSES:  The  location  for  this  public 
hearing  remains  the  same:  The  Ralph  H 
Metcalfe  Federal  Building.  3rd  Floor.  77 
West  Jackson  Blvd..  Chicago.  IL. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Schwarz  (2823),  Office  of 
Environmental  Information.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue  NW.  Washington. 
DC  20460.  (202)  260-2710, 


schwarz. da\id<§iepa. gov,  or  Evi  Huffer 
(2823),  Office  of  Environmental 
Information,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW.  Washington,  DC.  20460. 
(202)  260-8791,  huffer.evi@epa.gov 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  structured  by  topics  as 
follows:  Welcome  and  Introduction; 
EPA  Presentation  on  Proposed  Rule; 
General  Questions  on  Presentation; 
Requirements  for  Electronic  Reporting 
to  USEPA  and  Electronic  Signatiu-e; 
EPA's  Electronic  Reporting  System: 
"The  Central  Data  Exchange"; 
Electronic  Record-keeping 
Requirements;  and  Criteria  for  State 
Electronic  Reporting  and  Record- 
keeping Programs 

EPA  published  its  proposed  rule  for 
Establishment  of  Electronic  Reporting; 
Electronic  Records  in  the  Federal 
Register  on  August  31.  2001  (66  FR 
46162-46195)  EPA  proposes  to  allow 
electronic  reporting  and  electronic 
Record-keeping  under  the 
enviroiunental  regulations  in  Title  40  of 
the  Code  of  Federal  Regulations.  It 
proposes  to  remove  regulatory  obstacles 
to  electronic  reporting  and  Record- 
keeping and  sets  forth  the  conditions  for 
the  submission  of  electronic  documents 
or  maintenance  of  electronic  records  in 
lieu  of  paper  documents  or  records.  EPA 
is  proposing  the  rule,  in  part,  under  the 
authority  of  the  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  Public 
Law  105-277. 

The  proposed  rule  is  available 
electronically  on  the  Internet  at  http:// 
y^-H'w. epa.gov/fedrgstr/EPA-GENERAL/ 
200 1  /A ugust/Dav-3 l/g2 1810. htm.  The 
proposed  rule  and  supporting  materials 
are  also  available  for  viewing  in  the 
Enforcement  and  Compliance  Docket 
and  Information  Center,  located  at  1200 
Pennsylvania  Avenue.  NW.  (Ariel  Rios 
Building).  2nd  Floor,  Room  2213, 
Washington,  DC  20460.  The  documents 
are  available  for  viewing  from  9  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  bv 
calling  (202)  564-2614  or  (202)  564- 
2119. 

Dated:  October  29,  2001. 
Connie  Dwyer. 

Acting  Director,  Collection  Services  Division. 
Office  of  Information  Collection,  Office  of 
Environmental  Information. 
|FR  Doc.  01-28179  Filed  11-7-01:  1:30  pml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2556,  MM  Docket  No.  01-310.  RM- 
10311] 

Digital  Television  Broadcast  Service; 
Silver  City,  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

SUMMARY:  The  Conmiission  requests 
comments  on  a  petition  filed  bv  KOB- 
TV.  LLC.  licensee  of  station  KOBG-TV. 
NTSC  channel  6,  Silver  Citv.  New 
Mexico,  proposing  the  allotment  of  DTV 
channel  8  to  Silver  City,  as  the 
community's  second  local  commercial 
DTV  service.  DT\'  channel  8  can  be 
allotted  to  Silver  City.  New  .Mexico,  in 
compliance  with  Sections  73.622, 
73.623(d)  and  73.625(a)  of  the 
Commission's  Rules.  The  coordinates 
for  DT\'  channel  8  at  Silver  City  are 
North  Latitude  32-51-49  and  West 
Longitude  108-14-27  However,  since 
the  commimity  of  Silver  City  is  located 
within  275  kilometers  of  the  U  S  - 
Mexican  border,  concurrence  by  the 
Mexican  government  must  be  obtained 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  December  31 ,  2001 .  and  reply 
comments  on  or  before  lanuars'  15, 
2002 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  SW., 
Room  TW-A325.  Washington.  DC 
20554  In  addition  to  filing  comments 
with  the  FCC.  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows  Marvin 
Rosenberg.  Holland  &  Knight  LLP.  2099 
Permsylvania  Avenue,  NW.  Suite  100. 
Washington,  DC  20006  (Counsel  for 
KOB-T\'  LLC) 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mas.«  Media  Bureau,  (202) 
418-1600 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No 
01-310.  adopted  November  2.  2001.  and 
released  November  7  2001   The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street,  SW..  Room  CY-A257. 
Washington,  DC  20554  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SVV  ,  Room  CY-B402. 
Washington,  DC  20554.  telephone  202- 
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863-2893.  facsimile  202-863-2898,  or 

via-e-mail  qualexinVQ  aoI.com. 

Provisions  of  the  Regulatory 
Flrtxihilitv  Act  of  1980  do  not  applv  to 
this  proceedint^ 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
C^ommission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1  1204ib)  for  rules 
governing  permissible  fx  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble  the  Federal  (Communications 
(~ommission  proposes  to  amend  47  CFR 

part  7  S  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1   The  authoritv  citation  for  part  73 
continues  to  read  as  follows: 

.\uthority:  47  U.S.C.  154,  303,  334,  and 
336. 

§  73.622     [Amended] 

1   ,Se(  iKm  7:3.B22fb),  the  Table  of 
Digital  Television  Allotments  under 
New  Mexico  is  amended  adding  DTV 
Channel  8  at  Silver  City. 

F>-  :•  :rii  (  ommuni'  ations  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

!FR  Doc.  01-28107  Filed  11-8-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2490,  MM  Docket  No.  01-307,  RM- 
10307] 

Radio  Broadcasting  Services:  Camp 
Wood,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  271A  at  Camp  Wood,  Texas. 
The  coordinates  for  Channel  271 A  at 
Camp  Wood  are  29-48-01  and  100-02- 
35.  There  is  a  site  restriction  14  8 
kilometers  (9.2  miles)  north  of  the 
community.  Since  Camp  Wood  is 
located  within  320  kilometers  of  the 
U.S. -Mexican  border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  the  allotment  at  Camp  Wood. 
DATES:  Comments  must  be  filed  on  or 
before  December  17,  2001.  and  reply 
comments  on  or  before  January'  2,  2002 
ADDRESSES:  Federal  Communications 
(Commission,  445  Twelfth  .Street.  SW. 
Washington,  D(]  20554.  In  addition  to 
Bling  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Linda  Crawford, 
3500  Maple  Avenue.  No.  1320,  Dallas, 
Texas  75219 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathie»m  Scheuerle,  Mass  Media 
Bureau,  (2021  418-2180, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
suminar\  of  thi'  f  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-307,  adopted  October  17.  2001  and 
released  October  26.  2001   The  full  text 
of  this  CCommissum  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 


Twelfth  Street.  SW.  Washington.  DC 
20554.  The  complete  text  of  this 
decision  may  also  he  purchased  from 
the  Commissions  duplicating 
contractor,  Qualex  International  Portals 
II.  445  12th  Street,  .SW.  Room  CY-B402. 
Washington,  DC  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexints-aol.rom. 

Provisions  of  the  Regulators 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  px 
parte  contacts  are  prohibited  in 
Commission  proceedmgs.  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  px  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR^l.415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  I'  S  C.   154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73  202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Charmel  271 A  at  Camp  Wood. 

Federal  Communications  Commission, 
lohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
!FR  Doc  01-28206  Filed  11-8-01.  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Locatable 
Minerals 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  of  an 
information  collection  associated  with 
Locatable  Minerals  operations  on 
National  Forest  System  lands, 
DATES:  Comments  must  be  received  in 
■writing  on  or  before  Januarv-  8.  2002  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Director. 
Minerals  and  Cieolog\'  Management, 
Forest  Ser\'ice,  USDA,  5th  Floor.  RPC, 
P.O.  Box  96090,  Washington.  DC  2009O- 
6090. 

Comments  also  may  be  submitted  via 
facsimile  to  (703)  605-1575, 

The  public  may  inspect  comments 
received  at  the  Office  of  Director. 
Minerals  and  Geology  Management.  5th 
Floor.  Rosslyn  Plaza  "C"  Building,  1601 
North  Kent  Street.  Arlington,  VA  22209 
Visitors  are  encouraged  to  call  ahead  to 
facilitate  viewing  any  comments 
received, 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 

Hotchkiss,  Minerals  and  Geology- 


Management,  at  [703 J  605—4852. or 
Mar\'  Ann  Ball,  Forest  Service 
Information  Collection  Coordinator,  at 
(703)  605—4572,  or  send  an  e-mail  to 
maryball@fs  fed.us  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  [FIRS!  at  1-800-87  7-8339 
between  8  am.  and  8  p  m,.  Eastern 
Standard  Time,  Monday  through  Friday 
SUPPLEMENTARY  INFORMATION: 

Title:  Locatable  Minerals 

OMBSumber  0596-0022 

Expiration  Date  of  Approval  lanuarv 
31.2002 

Type  of  Request  Extension  with  no 
revision 

Abstract  This  collection  of 
information  is  necessar\'  to  ensure  that 
the  environmental  impacts  associated 
with  locatable  mineral  operations  on 
National  Forest  System  lands  are 
minimized  to  the  extent  practicable  The 
Forest  Ser\ice  regulations  at  36  CFR 
228  5  require  operators,  with  some 
exceptions,  to  submit  a  Notice  of  Intent 
or  a  Plan  of  Operations  for  conducting 
locatable  minerals  operations  on 
National  Forest  System  lands  The 
information  that  an  operator  must 
provide  in  a  Plan  of  CDperations  is  set 
out  in  228-4(c).  (d).  and  (e).  Paragraph 
[g]  of  228,4  displays  the  OMB  number 
assigned  to  this  information  collection. 
.^dditlonally,  the  rules,  at  228  10 
require  operators  to  provide  certain 
information  to  the  Forest  Ser\'ice 
regarding  cessation  of  operations  The 
content  of  a  Notice  of  Intent  is  described 
in  228  4(a)(21. 

Mineral  operators  notif\-  the 
authorized  Forest  Service  officer  of  their 
intention  to  conduct  a  locatable  mineral 
operation  on  National  Forest  System 
lands  by  filing  either  a  Notice  of  Intent 
or  a  Plan  of  Operations  No  specific 
format  is  required  for  the  information 
collection,  but  form  FS-2800-5  is 
available  for  use  by  the  operators  A 
Notice  of  Intent  includes:  (1) 
Inforriation  sufficient  to  identify-  the 
area  involved;  (2)  the  nature  of  the 


proposed  operation.  [Sj  the  route  of 
access  to  the  area  of  operations:  and  (4) 
the  method  of  transport  A  Plan  of 
(Jperations  includes   ilj  The  name  and 
legal  mailing  address  of  operators  (and 
claimants  if  they  are  not  the  operators) 
and  their  lessees,  assigns,  or  designees. 
i2)  a  map  or  sketch  showing  information 
sufficient  to  locate  the  proposed  area  of 
operations  on  the  ground,  existing  and/ 
or  proposed  roads  or  access  routes  to  be 
used  in  connection  with  the  operations 
as  set  forth  m  228  12  on  access  and  the 
approximate  location  and  size  of  areas 
where  surface  resources  will  be 
disturbed;  and  (3)  information  sufficient 
to  descnbe  the  tvpe  of  operations 
proposed  and  how  they  would  be 
conducted,  the  type  and  standard  of 
existing  and  proposed  roads  or  access 
routes,  the  means  of  transportation  used 
or  to  be  used  as  set  forth  m  228  12,  the 
period  during  which  the  proposed 
activity  will  take  place,  and  measures  to 
be  taken  to  meet  the  requirements  for 
environmental  protection  m  228  8  A 
Cessation  of  Operations  statement 
includes  venfication  of  intent  to 
maintain  structures,  equipment,  and 
other  facilities;  expected  reopening  date; 
and  an  estimate  of  extended  durations 
of  operations 

The  collected  information  will  help 
ensure  that  the  exploration, 
development,  and  production  of  mineral 
resources  are  conducted  in  an 
environmentally  sensitive  manner,  that 
these  mineral  operations  are  integrated 
with  the  planning  and  management  of 
other  resources  using  the  principles  of 
ecosystem  management:  and  that  lands 
disturbed  by  minerals  operations  are 
reclaimed  using  the  best  scientific 
knowledge  and  principles  and  returned 
to  other  productu'e  uses 

These  collections  of  information  are 
crucial  for  protecting  surface  resources. 
plants,  animals  and  their  habitat,  as  well 
as  the  public  safely  on  National  Forest 
System  lands 


Plan  of  operations 


Notice  of  intent 


Estimate  ot  Annual  Burden 

Type  of  Respondents 

Estimated  Annual  Number  of  Respondents  

Estimated  Annual  Number  of  Responses  per  Respondent: 
Estimated  Total  Annual  Burden  on  Respondents 


8  hours 

Mineral  Operators 

793      

1    

6,344  


2  bours 

Mtnca'  Operators 

3,415 

1. 

6.830. 
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Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility.  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Dated   CXtober  24,  2001. 
Paul  Brouha, 

Assonatf  Deputv  Chief.  NFS. 
|FR  Do.    01-282:^:1  Filed  11-8-01;  8:45  am) 

BtLLING  CODE  3410-11 -P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  .Service,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Del  Norte  County 
Resource  Advisor\'  Committee  (RAC) 
will  meet  on  December  17.  2001  in 
Crescent  City.  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  II  proje<;ts  under  Public  Law 
106-393,  H.R  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
Uie  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
December  17,  2001  from  6;30  to  8;30 
p.m. 

AOOflESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Norris  Avenue,  Suite  B, 
Crescent  City,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA.  Six  Rivers  National 
Forest,  1330  Bayshore  Wav,  Eureka.  CA 
95501   Phone:  (707)  441-3549.  Email; 
lchapman®fs.fed.us. 


SUPPLEMENTARY  INFORMATION:  This  will 

be  the  first  meeting  of  the  committee, 
and  will  focus  on  orienting  the 
committee  members  to  the  Payments  to 
States  Act,  and  the  Federal  Advisory 
Committee  Act  (FACA),  and  the  process 
for  selecting  Title  II  projects.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individtials  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  November  1.  2001. 
S.E.  Lou"  Woltering. 
Forest  Supervisor. 

[FR  Doc.  01-28137  Filed  11-8-01;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plumas  County  Resource  Advisory 
Committee  (RAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  holds 
its  first  meeting  December  17.  2001.  in 
Quincy,  California  The  purpose  of  the 
meeting  is  to  review  the  Resource 
Advisory  Committee's  role  in 
implementing  the  Title  2  provisions  of 
the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000. 

DATES:  The  meeting  will  be  held  from  6- 
7:30  pm  on  December  17.  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mineral  Building  at  the  Plumas- 
Sierra  County  Fairground.  204 
Fairgrounds  Road  Quincv.  California. 
95971. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Anne  Schramei  Taylor,  Forest 
Coordinator.  USDA,  Plumas  National 
Forest.  P  O.  Box  11500/159  Lawrence 
Street.  Quincy.  CA,  95971;  (530)  283- 
7850;  or  by  E-MAIL  eatavloiiffs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  this  initial  meeting  include:  (1) 
Member  introductions;  (2)  Review 
introductory  materials  binder,  (3) 
Federal  Advisory  Committee  Act 
(FACA)  overview;  (4)  Review 
Committee  Charter  and  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000;  (5)  Discuss 
Project  selection/ design  process;  (6) 
Public  Comment;  and.  (7)  Future 
meeting  schedule/logistics.  The  meeting 
is  open  to  the  public  and  individuals 
may  address  the  Committee  at  the  time 
provided  on  the  agenda. 


November  2,  2001. 
Mark  T.  Madrid, 

Forest  Supervisor. 

(FR  Doc.  01-28145  Filed  11-8-01;  8:45  am] 

BILUNG  CODE  0511 -03-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
November  26.  2001  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  Title  II 
projects  under  Public  Law  106-393. 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
State"  Act. 

DATES:  The  meeting  will  be  held  on 
November  26,  2001  from  6:30  to  9:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  Public  Utilities  District 
Conference  Room.  26  Ponderosa  Lane, 
Weaver\'ille,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Andersen,  Designated  Federal 
Official,  USDA.  Shasta  Trinitv  National 
Forests,  PO  Box  1190,  Weaverville,  CA 
96093.  Phone:  (530)  623-17009. 
Email;  jandersen@fs. fed. us, 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  first  meeting  of  the  committee, 
and  will  focus  on  orienting  the 
committee  members  to  the  Payments  to 
States  Act,  and  the  Federal  Advisory 
Committee  Act  (FACA),  and  the  process 
for  selecting  Title  II  projects.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  November  1.  2001. 
S.E.  'Lou'  Woltering, 
Forest  Supervisor 

(FR  Doc.  01-281.35  Filed  11-8-01;  8:45  am] 
BlLLmC  COM  341fr-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
CommltiM  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 
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summary:  The  Trinity  County  Resource 
Advisorv'  Committee  (RAC)  will  meet  on 
December  17,  2001  in  Weaver\ille. 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  Title  II 
projects  under  Public  Law  106-393. 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000.  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
December  17.  2001  from  6:30  to  9  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  Public  Utilities  District 
Conference  Room.  26  Ponderosa  Lane, 
Weaver\'ille,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Andersen.  Designated  Federal 
Official,  USDA,  Shasta  Trinitv  National 
Forests.  P.O.  Box  1190.  Weaverville,  CA 
96093.  Phone:  (530)  623-17009. 
Email;  jandersen@fs. fed. us. 

SUPPLEMENTARY  INFORMATION:  This  will 

be  the  second  meeting  of  the  committee, 
and  will  focus  on  committee  and 
meeting  norms.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated;  November  1.  2001. 
S.E.  'Lou'  Woltering. 

Forest  Supen  isor. 

(KRDoc.  01-281.36  Filed  11-8-01;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  BanIt 

Sunshine  Act:  Meeting 

agency:  Rural  Telephone  Bank.  USDA. 
ACTION:  Notice;  correction. 

Corrpction 

In  notice  document  01-27479. 
beginning  on  page  54981  in  the  issue  of 
Wednesday.  October  31,  2001,  make  the 
following  correction: 

On  page  54981,  in  the  first  column, 
under  the  second  action  heading  for  the 
board  of  directors  meeting,  the  correct 
time  should  read  9  "a.m.". 

Dated   November  6.  2001 
Jonalhan  P.  ClafTey. 

Deputy  Assistant  Administrator. 

Telecommunirations  Program. 

[FR  Doc.  01-28,381  Filed  11-7-01;  11:58  am) 

BILUNG  CODE  3410-1S-M 


AMTRAK  REFORM  COUNCIL 

Notice  of  Change  in  Location  of 
Meeting 

agency:  Amtrak  Reform  Council. 


ACTION:  Notice  of  change  in  location  of 
special  public  business  meeting  in 
Washington.  DC. 

SUMMARY:  As  provided  in  section  203  of 
the  Amtrak  Reform  and  Accountabilitv 
Act  of  1997  (Reform  Act),  the  Amtrak ' 
Reform  Council  (Council)  gives  notice  of 
a  special  public  meeting  of  the  Council 
On  Friday,  November  9,  2001,  the 
Council  will  hold  a  Business  Meeting 
from  10:00  a.m. -3:00  p.m.  Eastern 
Standard  Time  (EST)  during  which  time 
the  Council  members  will  discuss, 
among  other  issues.  Amtrak's  financial 
performance  for  F>'  2001,  the  impact  of 
the  events  of  September  lllh  on 
Amtrak's  ridership  and  financial 
performance,  and  their  views  on 
whether  Amtrak  is  likely  to  meet  the 
statutory'  self-sufficiency  requirement 
set  forth  in  section  204  of  the  ,\mtrak 
Reform  and  Accountability  Act  of  1997 
(Reform  Act). 

DATES:  The  Business  Meeting  will  be 
held  on  Friday,  November  9.  2001.  from 
10  a.m.-3  p.m.  EST.  The  event  is  open 
to  the  public 

CHANGE  OF  ADDRESS  FOR  THE  LOCATION 
OF  THE  MEETING:  Because  of  a  change  in 
security  regulations  for  government 
buildings,  the  Business  Meeting  has 
been  moved  to  Salons  B  and  C  of  the 
Marriott  Hotel  at  Metro  Center,  775  12th 
Street,  NW.,  Washington.  DC  20005 
(telephone:  202-737-2200).  The 
Business  Meeting  will  NOT  take  place, 
as  previously  announced,  at  US  DOT 
Headquarters,  (the  Nassif  Building),  400 
7th  Street.  SW  .  Washington.  DC  20590 
Persons  in  need  of  special  arrangements 
should  contact  the  person  listed  below. 

REFERENCE  FOR  PUBLICATION  OF  ORIGINAL 
NOTICE  OF  MEETING:  The  original  notice 
for  the  November  9th  meeting  of  the 
Amtrak  Reform  Council  was  published 
in  the  Federal  Register  \olume  66,  No. 
209,  Mondav.  October  29.  pp.  54501- 
54502 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A  Till,  .\mtrak  Reform 
Council;  JM-ARC— Room  7105;  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  or  bv  telephone  at  (202)  366- 
0591;  FAX:' 202-493-2061.  For 
information  regarding  ARC's  upcoming 
events,  the  agenda  for  meetings,  the 
ARC'S  Second  Annual  Report, 
information  about  ARC  Council 
Members  and  staff,  and  much  more,  vou 
can  also  visit  the  Council's  website  at 
www.amtrakreformcouncil.gov. 

SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (Reform 
Act),  as  an  independent  commission,  to 
evaluate  .Amtrak's  performance  and  to 
make  recommendations  to  Amtrak  for 


achieving  further  cost  containment, 
productivity'  improvements,  and 
financial  retorms  In  addition,  the 
Reform  Act  provides:  that  the  Council  is 
to  monitor  cost  savings  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  Council  submit  an  armual 
report  to  Congress  that  includes  an 
assessment  of  Amtrak's  progress  on  the 
resolution  of  productivity  issues;  and 
that,  after  a  specified  period,  the 
Council  has  the  authoritv  to  determine 
whether  .Amtrak  can  meet  certain 
financial  goals  specified  under  the 
Reform  .^ct  and  if  it  finds  that  .Amtrak 
cannot,  to  notif%  the  President  and  the 
Congress. 

The  Reform  Act  prescribes  that  the 
Council  is  to  consist  of  eleven  members. 
including  the  Secretary  of 
Transportation  and  ten  others 
nominated  by  the  President  and  the 
leadership  of  the  Congress  Members 
ser\e  a  five-year  term. 

Issued  in  Washington.  tXI.  November  7. 
2001. 

Thomas  A.  Till. 
E.\ccutive  Director 
[FR  Doc.  01-28402  Filed  11-8-01:  8:45  am) 

BILUNG  CODE  «9i0-06-*> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List:  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 

Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies 

EFFECTIVE  DATE:  December  10,  2001. 
ADDRESSES:  Committee  for  Purchase 

From  People  Who  .^re  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highwav. 
-Arlington,  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
.Shervl  D   Kennerh  '"0 V  6U.?-7740 
SUPPLEMENTARY  INFORMATION:  On  May  4, 
June  8.  June  22.  July  27.  .August  3. 
August  10.  September  18.  and 
September  21.  2001  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
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(66  FR  22516.  30884. 33521. 39142  and 
39143,  40671.  42198, 48116. 48661  and 
48662)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

.After  consideration  of  the  material 
presented  to  it  concerning  capahilitv  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  rontractors.  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  bv  the 
Federal  Government  under  41  U.S.C. 
46-48cand  41  CFR51-2.4 

I  certify  that  the  following  actum  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certiTication  were: 

1  The  action  will  not  result  in  any 
additional  repi)rting.  recordkeeping  or 
other  complidiu  e  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
("ommudities  and  services  to  the 
C'TO\ernment 

2  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

A  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commcjdities  and  services  to  the 
Government. 

4  ThtT*'  arc  no  known  regulator^' 
alternatives  which  would  accomplish 
the  ob|ectives  of  the  javits-Wagner- 
ODay  Act  (41  IJ.S  C,  46 — 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  added  to 
the  Procurement  List 

Commoditins 

Cord,  Fibrous.  Nylon 
4020-00-246-0688 

Cabinet.  Fitting  Kit 

4730-01-1 12-3240 
l^it.  First  Aid 

t.S4!i -01^65-1800 

t>ri4")-0 1-465- 1823 

r>545-<U -46.5-1846 

fi545-<J(>-f)6:i-qo:i2 

n545-()()-664-5313 

6.54.5-01-425-4663 

Senices 

Grounds  Maintenance 

U.S  Cuasi  (Juard 

Training  (Center — 1  wo  Kocks 

t'l-taluma.  Oaiifnrnia 

I,inil(irial/C)ustodial 

Willow  Cirove  Air  Reserve  Station 
Willow  Grove,  Pennsylvania 

I.initorial/Cijstodial 

Whidbev  Island  Naval  Air  Station 


Buildings  65,  117  and  2679 
Oak  Harbor,  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  that  may  be 
exercised  under  those  contracts. 

Deletion.s 

I  tertif\  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Goverrunent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  Accordingly,  the  following 
commodities  are  deleted  from  the 
Procurement  List: 

Commodities: 

Acquisition  &■  Distribution  of  AA-Cell 
Batteries,  Tier  AD 

6135-00-643-1309 
Body  Fluids  Barrier  Kit 

6515^1-376-7247 
Tablecloth.  Disposable 

7210-O1-395-7912  A  &  B 

7210-O1-395-7914  A  &  B 

7210-01-395-7915  A  &  B 

7210-4)1-395-7916  A  &  B 

7210-01-395-7917  A  &  B 

7210-01-395-9192  A&B 
Mat.  Floor 

7220-00-165-7020 

7220-00-238-8854 
Peeler,  fotato.  Hand 

7330-00-238-8316 
Dining  Packet 

7360-00-935-6407 
Binder.  Sote  Pad 

7510-00-728-8060 
Ballpoint  Pen.  Stick,  Rubberized  Barrel 

7520-01-422-0319 
Refill.  Ballpoint  Pen.  Stick.  Rubberized 

7510-01-357-6831 

7510-O1-357-6832 

7510-01-357-6834 
Pen.  Rubberized.  Retractable  with  Refills 

7520-01^46-4853 

7520-01-146-4854 


Tray.  Desk,  Plastic 

7520-01-094-iJll 

7520-01-094-4312 
Card.  Guide.  File 

7530-00-988-6518 

7530-00-988-^52 1 

7530-00-988-6522 
Short-Run.  Printing 

7690-00-NSH-0024 

7690-00-NSH-0025 
Lacquer 

8010-00-085-0559 
Enamel.  Lacquer 

8010-00-942-8712 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 
[FRDor  01-28211  Filed  11-8-01:8:45  am] 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  ser\ice  to  be  hirnished 
by  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Comments  Must  be  Received  on  or 
Before.  December  10.  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  ■'\re  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  lefferson  Davis  Highwav, 
Arlington.  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  or  service 
will  be  required  to  procure  the 
commodities  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities 

I  certify-  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
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other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government 

2,  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government 

3.  There  are  no  known  regulaton,' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited  Commenters 
should  identif\'  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed; 

Commodities 

Shovel,  Forest  Fire 

5120-00-96.5-0609 
NPA:  .\rizona  Industries  for  the  Blind 

Phoenix.  Arizona 
Government  Agency:  GSA,  General  Products 
Commodity  Center  Correct-h  Roller 
Applicators  Refill 
7510-01-338-3317 
7510-01-350-1810 
7510-01-390-0717 
7520-OO-NiB-1524 
7520-00-NIB-1525 
7520-Oi>-NIB-1526 
7520-00-MB-1527 
NPA:  Industries  for  the  Blind.  Inc. 

Milwaukee.  Wisconsin 
Government  .Agency:  GSA/Office  Supplies 
and  Paper  Products  Commodity  Center 
Labels.  Laser 
75;i0-00-NIB-0527 
7530-00-MB-0528 
75.1t)-0(>-MB-0529 
75;U)-00-\IB-05.U) 
■  75:HM)0-MB-<.)531 
7530-0  O-MB-0532 
7530-OO-MB-O533 
7530-00-MB-0534 
753O-O0-MB-O535 
753O-00-NIB-O536 
753O-OO-MB-0581 
7530-00- .\IB-0582 
753O-O0-MB-0648 
7530-00-MB-0f)49 
NPA:  North  Central  .Sight  Ser\-ices.  Inc. 

Williamsporl,  Pennsylvania 
Government  .Agencv:  GS.A.'Office  Supplies 
and  Paper  Products  Commodity  Center 

Service 

Laundry  Service 

At  the  following  locations: 

Na\al  .Wt  Station 
Brunswick.  Maine 
Naval  .Shipyard 
Portsmouth.  New  Hampshire 


NPA:  Newport  County  Chapter  of  Retarded 
Citizens.  Inc.  Middlelown.  Rhode  Island 

Government  Agency:  Fleet  Industrial  Supply 
Command.  Norfolk — Philadelphia 
Detachment 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  01-28212  Filed  11-8-01:  8:45  am] 

BILUNG  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-868] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Folding  Metal  Tables  and  Cttairs  From 
the  People's  Republic  of  China 

AGENCY:  Imparl  .administration. 
International  Trade  .Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  N'ovemiber  9.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  lohn  Drurv  at  (202) 
482-0405  and  (202)  482-0195, 
respectively,  Import  .Administration. 
International  Trade  .Administration. 
U.S  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 

Postponement  of  Preliminary 
Determinations 

The  Department  of  Commerce  (the 

Department)  is  postponing  the 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
Folding  Metal  Tables  and  Chairs  from 
the  People's  Republic  of  China   The 
deadline  for  issuing  the  preliminary 
determination  m  this  investigation  is 
now  November  23.  2001 

On  October  4.  2001.  the  Department 
published  a  notice  in  the  Federal 
Register  postponing  the  preliminarv' 
determination  in  the  antidumping 
investigation  of  Folding  Metal  Tables 
and  Chairs  from  the  People's  Republic 
of  China  for  30  days  at  the  request  of  the 
petitioner  See  Notice  of  Postponement 
of  Preliminan,-  .Antidumping  Duty 
Determination:  Folding  Metal  Tables 
and  Chairs  from  the  People's  Republic 
of  China.  66  FR  50608 

On  October  23.  2001,  the  petitioner, 
Meco  Corporation,  requested  an 
additional  twenty-day  postponement  of 
the  preliminary  determination,  in 
accordance  with  §  351  205(b)  of  the 
Department's  regulations,  to  allow 
sufficient  time  to  submit  comments  on 
the  respondents  questionnaire 
responses  and  for  the  Department  to 
analyze  the  respondents'  data  before  the 
preliminar>'  determination.  Therefore. 


pursuant  to  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930.  as  amended,  and 
§  351.205(e)  of  the  regulations,  and 
absent  any  compelling  reason  to  denv 
the  request,  the  Departm.ent  is 
postponing  the  deadline  for  issuing  this 
determination  an  additional  20  days 
(i.e..  until  November  23.  2001).  which  is 
the  maximum  50  days  allowed. 

Datef^   November  2.  2001. 

Faryar  Shirrad. 

Assistant  Secretary  for  Import 
.administration. 

[FR  Doc.  01-28224  Filed  11-8-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-307-820] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value; 
Silicomanganese  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Nrvember  9.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
D<>*'   rn!   ^i  .  t*  f."    Jii2,  4H.:-2h57  or 
R  ■: --r  '  i.mes  at  (202)  482-0649: 
.Antiduiuping  and  Counter\ailing  Duty 
Enforcement  Group  III.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N'W..  Washington.  DC  20230 

The  Applicable  Statute  and  Regulations  ' 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  JanuaPi'  1.  1995. 
the  effective  date  of  the  amendments 
made  tu  the  Tariff  .Act  of  1 930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  {UTl,\.A),  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Departmeni  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  at  19  CFR  pari  351  (.April 

2ooo; 

Preliminary  Determination 

We  prt^limmanh  determine  that 
silicomanganese  from  Venezuela  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  \alue 
rLTF\j.  as  provided  in  section  733  of 
the  Tariff  Act  The  estimated  margins  of 
sales  at  LTF\'  are  shown  in  the 
"Suspension  of  Liquidation  "  section  of 
this  notice. 

Case  History 

On  .April  26.  2001  the  Department 
initiated  antidumping  in\'estigations  of 
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silicomanganese  from  Kazakhstan, 
India,  and  Venezuela.  See  Initiation  of 
Antidumping  Duty  Investigations; 
Silicomanganese  from  Kazakhstan, 
India,  and  Venezuela,  66  PR  22209  (Mav 
3.  2001 )  (Initiation  Notice).  Since  the 
initiation  of  these  investigations  the 
following  events  have  occurred. 

In  its  initiation  notice  the  Department 
set  aside  a  period  for  all  interested 
parties  to  raise  issues  regarding  product 
coverage.  See  Initiation  Notice  at  22209 
On  May  17.  2001.  we  received 
comments  from  Eramet  Marietta.  Inc. 
and  the  Paper.  Allied-Industrial, 
Chemical  and  Energy  Workers 
International  Union.  Local  5-0639 
(collectively,  the  petitioners). 

On  May  9.  2001  the  Department 
issued  a  letter  to  interested  parties  in  all 
of  the  concurrent  silicomanganese 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  matching 
c  haracteristics  and  hicrarchv  On  Mav 
IH.  2001.  petitioners  .submitted  a  letter 
suggesting  certain  modifications  be 
made  to  the  Departments  proposed 
physical  criteria  which  would  be  used 
for  matching  purposes. 

On  May  21.  2001.  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  that  it 
preliminanlv  determined  there  is  a 
redS(mabie  indiiation  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  from  India. 
Kazakhstan,  and  Venezuela.  See 
Silicomanganese  from  India, 
Jkazakhstan.  and  Venezuela.  66  FR 
31258  (fune  11.  2001). 

On  Mav  23.  2001.  the  Department 
issued  an  antidumping  questionnaire  to 
Hornos  Electricos  de  Venezuela,  S.A. 
iHEVTNSA),  the  sole  producer/exporter 
of  subject  merchandise  in  Venezuela. 
We  requested  that  HEVENSA  respond  to 
section  A  (general  information, 
corporate  structure,  sales  practices,  and 
merchandise  produced),  section  B 
(home  market  or  third-countrv  sales), 
section  C  (U.S.  sales),  section  D  (cost  of 
production/constructed  value),  and,  if 
.ipphrahle,  section  E  (cost  of  further 
manufacture  or  assembly  performed  in 
the  United  States). 

HEVENSA  submitted  its  initial 
response  to  section  A  of  the 
Department's  questionnaire  un  June  13. 
2001   We  received  respondent's 
response  to  sections  B  through  D  on  July 
23.  2001   Petitioners  filed  comments 
regarding  section  A  and  sections  B 
through  D  of  HEVENSA's  response  on 
lulv  10.  2001  and  August  6.  2001. 
respectively.  We  issued  supplemental 
questionnaires  to  respondent  for  section 
A  on  July  19.  2001  and  August  28.  2001 


and  for  sections  B  through  D  on  August 
14,  2001  and  September  18,  2001. 
Respondent  filed  responses  to  our 
section  A  supplemental  questionnaires 
on  August  3.  2001  and  September  7, 
2001,  and  to  our  supplemental 
questionnaires  for  sections  B  through  D 
on  September  4.  2001  and  October  3. 
2001 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1.  2000  through  March  31.  2001. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e.. 
April  2001).  and  is  in  accordance  with 
our  regulations.  See  19  CFR 
351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  products  covered  are  all  forms,  sizes 
and  compositions  of  silicomanganese, 
except  low-carbon  silicomanganese, 
including  silicomanganese  briquettes, 
fines  and  slag.  Silicomanganese  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  is  sometimes  referred 
to  as  ferrosilicon  manganese. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous. 
Silicomanganese  is  properly  classifiable 
under  subheading  7202. 30. 0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Some 
silicomanganese  mav  also  be  classified 
under  HTSUS  subheading  7202.99.5040. 
This  scope  covers  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  remains 
dispositive. 

The  low-carbon  silicomanganese 
excluded  from  this  scope  is  a  ferroalloy 
with  the  following  chemical 
specifications:  minimum  55  percent 
manganese,  minimum  27  percent 
silicon,  minimum  4  percent  iron, 
maximum  0.10  percent  phosphorus, 
maximum  0.10  percent  carbon  and 
maximum  0.05  percent  sulfur.  Low- 
carbon  silicomanganese  is  used  in  the 
manufacture  of  stainless  steel  and 
special  carbon  steel  grades,  such  as 
motor  lamination  grade  steel,  requiring 
a  very  low  carbon  content.  It  is 


sometimes  referred  to  as 
ferromanganese-silicon.  Low-carbon 
silicomanganese  is  classifiable  under 
HTSUS  subheading  7202.30.0000. 

Product  Comparisons 

Pursuant  to  section  771(16)  of  the 
Tariff  Act.  all  products  produced  by  the 
respondent  within  the  scope  of  the 
investigation,  above,  and  sold  in  the 
comparison  market  during  the  POI.  are 
considered  to  be  foreign  like  products. 
To  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product,  we 
relied  on  two  physical  characteristics — 
grade  and  size.  During  the  POI 
HEVENSA  sold  only  one  product  in 
both  the  home  market  and  United 
States.  Since  the  product  sold  in  both 
markets  was  identical,  no  matches  of 
similar  merchandise  were  utilized  in 
our  calculations. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
slicomanganese  from  Venezuela  were 
made  in  the  United  States  at  less  than 
fair  value,  we  compared  export  price 
(EP)  to  normal  value  (NV).  as  described 
in  the  'Export  Price  "  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section 
777A(d)(l )( A)(i)  of  the  Tariff  Act.  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

Transactions  Reviewed 

For  its  home  market  sales.  HE\TNSA 
reported  the  date  of  invoice  as  the  date 
of  sale  for  some  sales,  and  the  date  of 
purchase  order  or  contract  as  the  date  of 
sale  for  other  sales.  In  keeping  with  the 
Department's  preference  for  using  a 
uniform  date  of  sale  under  section  19 
CFR  351  401(i).  we  have  preliminarily 
determined  that  invoice  date  best 
represents  the  date  on  which  the 
essential  terms  of  sale  are  set.  Based  on 
an  analysis  of  HEVENSA's  home  market 
sales  data,  we  noted  that  HEVENSA 
made  changes  in  the  essential  terms  of 
sale  between  the  contract  date  and  the 
invoice  date  for  a  significant  percentage 
of  its  sales.  See.  e.g..  Appendix  A-15  of 
HEVTNSAs  August  3.  2001  submission 
and  Appendix  Sup  B-1  of  its  September 
4,  2001  submission.  Therefore,  for  this 
preliminar%-  determination  we  have 
used  the  date  of  invoice  as  the  date  of 
sale  for  all  of  HEVENSA's  home  market 
sales. 

For  all  U.S.  sales.  HEVENSA  reported 
the  date  of  the  customer's  purchase 
order  as  the  date  of  sale.  However,  since 
the  record  does  not  provide  ample 
evidence  to  allow  us  to  determine  that 
the  essential  terms  of  sale  are  set  on  this 
date,  we  have  considered  the  invoice 
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date  to  be  the  date  of  sale  for 
HEVENSA's  U.S.  sales  for  this 
preliminary  determination.  We  intend 
to  examine  at  verification  whether 
differences  in  the  essential  terms  of  sale 
exist  between  the  purchase  order  date 
and  invoice  date.  See  Preamble  to  the 
Final  Regulations.  62  FR  27296.  27348- 
50  (May  19.  1997). 

Export  Price 

HEVENSA  reported  as  export  price 
(EP)  transactions  sales  of  subject 
merchandise  sold  to  unaffiliated  U.S. 
customers  prior  to  importation. See 
HE\^NSA's  June  13.  2001  response  at 
page  4  and  Exhibit  A-9.  We  calculated 
EP  in  accordance  with  section  772(a)  of 
the  Tariff  Act  because  the  merchandise 
was  sold  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  the  constructed  export 
price  (CEP)  methodology  was  not 
otherwise  warranted,  based  on  the  facts 
of  record  We  based  EP  on  the  FOB  price 
to  unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act: 
these  included,  where  appropriate, 
foreign  inland  freight  and  foreign 
brokerage  and  handling  charges.  We  did 
not  accept  HEVENSA's  claim  for  a  duty 
drawback  adjustment;  see  the  November 
2,  2001  preliminary  determination 
analysis  memorandum  ("Preliminary 
Analysis  Memorandum")  on  file  in 
Import  Administrations  Central 
Records  Unit,  Room  B-099  of  the  main 
Commerce  building. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B){i)  of  the  Tariff  Act.  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting  price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  CV.  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP.  the  U.S.  LOT  is  also  the 
level  of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP.  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 


between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  affect 
price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Tariff 
Act  (the  CEP  offset  provision).  See.  e.g.. 
Certain  Carbon  Steel  Plate  from  South 
Africa.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  62  FR  61731 
(November  19.  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  HEVENSA  about  the 
marketing  stages  involved  in  its 
reported  U.S.  and  home  market  sales. 
including  a  description  of  the  selling 
acti\ities  performed  by  HEVENSA  for 
each  channel  of  distribution. 

In  the  home  market  HEVENSA 
reported  two  channels  of  distribution — 
sales  to  end  users,  and  sales  to  a  trading 
company.  See  HEXHENSA's  June  13, 
2001  response  at  page  3.  For  both 
channels  of  distribution  in  the  home 
market,  HEVENSA  performed  similar 
selling  functions,  including  sales 
logistics  and  inventor\'  maintenance 
See,  e.g.,  HEVENSA's'june  13.  2001 
questionnaire  response  at  3  and  its  July 
23.  2001  questionnaire  response  at  2—4 
Because  channels  of  distribution  do  not 
qualif\"  as  separate  levels  of  trade  when 
the  selling  functions  performed  for  each 
channel  are  sufficiently  similar,  we  have 
determined  that  one  LOT  exists  for 
HEVENSA's  home  market  sales. 

In  the  United  States.  HEVENSA 
reported  one  channel  of  distribution  for 
sales  of  subject  merchandise  during  the 
POI  (EP  sales  made  directly  to  an 
unaffiliated  reseller  who  then  resold 
silicomanganese  to  its  own  customers) 
For  its  US.  sales  HE\TNSA  performed 
selling  functions  such  as  sales  logistics 
HEVENSA  did  not  claim  that  its  sales  to 
home  market  customers  were  at  a 
different  LOT  than  its  sales  to  U.S. 
customers  and.  therefore,  did  not  claim 
a  LOT  adjustment.  Based  on  the 
information  provided  by  HEVENSA,  we 
preliminarily  determine  that  one  LOT 
exists  in  the  United  States  and  that  the 
U.S.  LOT  is  comparable  to  the  home 
market  LOT 

Facts  Available 

In  accordance  with  section  776(a)(1) 
of  the  Tariff  Act.  in  this  preliminary 
determination  we  find  it  necessary  to 
use  partial  facts  available  where  certain 
information  needed  to  conduct  our 
analysis  is  not  available  on  the  record. 


In  its  original  and  supplemental 
questionnaire  responses.  HE\ENSA 
reported  that  it  is  owned  bv  three 
holding  companies  See,  eg.. 
HEVENSA's  August  3.  2001  submission 
at  2-3  While  HEVENSA  stated  that 
'Ulhe  three  holding  companies  are 
limited  strictly  to  holding  shares  in 
HEVTNSA.  and  do  not  perform  any 
business  for  HEVENSA."  HEVENSA 
indicated  in  its  questionnaire  responses 
that  these  companies  performed  certain 
activities  on  its  behalf  during  the  POI. 
These  activities  included,  among  others, 
collection  of  payments  from  customers, 
payments  to  suppliers  of  inputs,  and 
lending  transactions.  See.  eg  . 
Appendix  A-6  of  HE\TNSAs  lune  13. 
2001  submission  (audited  financial 
statement  for  fiscal  years  1999  and  2000: 
specifically,  see  note  8  on  page  9};  see 
also  HEVENSA's  August  3.  2001 
submission  at  4  and  its  September  7. 
2001  submission  at  1. 

Despite  repeated  requests.  HENENSA 
did  not  provide  any  financial  statements 
or  other  relevant  documents  that  would 
allow  us  to  quantif>-  the  general  and 
administrative  (G&A)  and  financial 
expenses  incurred  by  the  three  holding 
companies  in  conducting  these 
activities  on  HEX'ENSA's  behalf.  Such 
information  is  necessary  to  calculate 
accurately  a  respondent's  cost  of 
production  (COP).  In  its  September  7. 
2001  response  to  the  Department  s 
second  section  A  supplemental 
questionnaire.  HEVTNSA  stated  that  it 
could  not  provide  copies  of  the  holding 
companies'  audited  financial  statements 
because  no  such  financial  statements 
were  available  We  intend  to  investigate 
fully  at  verification  the  existence  of  any 
financial  statements  or  other  rele\ant 
documents  for  the  three  holding 
companies.  Further,  we  intend  to 
investigate  the  exact  nature  of  all 
activities  performed  by  HE\ENSA's 
parent  companies  on  its  behalf,  as  well 
as  the  extent  to  which  these  activities 
are  conducted.  Because  we  do  not  have 
the  information  necessan'  to  include  a 
portion  of  the  parents'  financial  and 
G&A  expenses  in  HE\T;NSA's  COP  in 
making  our  preliminan.'  determination. 
we  have  found  that,  pursuant  to  section 
776(a)  of  the  Tariff  Act.  it  is  appropriate 
to  use  the  facts  otherwise  available  in 
calculating  COP  Section  7761a)  of  the 
Tariff  Act  provides  that  the  Department 
will,  subject  to  section  782(d).  use  the 
facts  otherwise  available  in  reaching  a 
determination  if  'necessar>  information 
IS  not  available  on  the  record" 
Therefore,  for  this  preliminan' 
determination,  we  have  used  the  G&A 
and  financial  expense  ratios  contained 
in  the  petition  for  Siderurgica 
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Venezolana  SIVENSA.  S.A.  (SIVENSA), 
a  Venezuelan  steel  producer,  in 
calculating  HEVENSA's  COP. 

Normal  Value 

Home  Market  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
HEVENSA's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Tariff  Act.  As 
HEVENSA's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  US.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  N'V  on  home 
market  sales  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade. 

Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Tariff  Act,  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  silicomanganese 
from  Venezuela  were  made  at  prices 
below  COP  As  a  result,  the  Department 
has  initiated  an  investigation  to 
determine  whether  HEVENSA  made 
home  market  sales  during  the  POl  at 
prices  below  its  respective  COP,  within 
the  meaning  of  section  773(b)  of  the 
Tariff  Act.  We  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  HEVENSA's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product  and  added  an  amount  for 
home  market  G&A  and  interest 
expenses.  We  relied  on  the  COP 
information  provided  by  HEVENSA  in 
its  original  and  supplemental  responses, 
except  as  noted  below. 

1.  We  disallowed  the  adjustment 
HEVENSA  made  to  its  fixed  overhead 
costs  for  a  transformer  accident  that 
occurred  during  the  POI.  For  our 
recalculation  of  fixed  overhead  costs 
and  further  discussion  of  this  issue,  see 
the  Preliminary  Analysis  Memorandum. 

2.  As  discussed  in  the  'Facts 
Available"  section  above,  we  based 
HEVENSA's  G&A  and  financial  expense 
ratios  on  the  facts  available. 


B.  Test  of  Home-Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  HEVENSA  to  the  home 
market  sales  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Tariff  Act.  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  (i.e.,  a  period  of 
one  year)  in  substantial  quantities  and 
whether  such  prices  were  sufficient  to 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time.  In 
accordance  with  section  773fb)(2)(C)(i) 
of  the  Tariff  Act.  we  determined  that 
sales  made  below  the  COP  were  made 
in  substantial  quantities  if  the  volume  of 
such  sales  represented  20  percent  or 
more  of  the  volume  of  sales  under 
consideration  for  the  determination  of 
normal  value. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges  and  other  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP.  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities  "  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  or 
the  Tariff  Act.  In  such  cases,  because  we 
compared  prices  to  POI-average  costs, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Tariff  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 

We  found  that  for  the  single  model  of 
silicomanganese  sold  in  the  home 
market,  more  than  20  percent  of 
HEVENSA's  home  market  sales  within 
an  extended  period  of  time  were  made 
at  prices  less  than  the  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  these 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Tariff  Act.  Since  all  U.S.  sales  of 
silicomanganese  were  of  a  model 
identical  to  that  sold  in  the  home 
market,  we  did  not  have  to  compare  EP 


to  constructed  value  (CV)  in  accordance 
with  section  773(a)(4)  of  the  Tariff  Act. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  the  FOB 
or  delivered  prices  to  unaffiliated 
customers.  We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
inland  freight.  In  addition,  we  made 
adjustments  under  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  for 
differences  in  circumstances  of  sale  for 
imputed  credit  expenses.  However,  we 
did  not  rely  on  HEVENSA's  reported 
home  market  and  U.S.  credit  expenses 
but  rather  recalculated  them  using  the 
average  short-term  lending  rates 
calculated  by  the  Federal  Reserve.  (For 
a  detailed  description  of  the 
methodology  used  to  recalculate 
imputed  credit  expenses,  see  the 
Preliminary  Analysis  Memorandum). 
We  did  not  make  any  deductions  for 
home  market  packing  costs  or  add  U.S. 
packing  costs  to  NV  as  the  respondent 
reported  that  it  incurred  no  such 
expenses  in  selling  silicomanganese  in 
either  market. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Tariff  Act  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales,  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

Pursuant  to  section  782(i)  of  the  Tariff 
Act,  we  intend  to  verify  all  information 
relied  upon  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Tariff  Act,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  silicomanganese  from 
Venezuela  that  are  entered,  or 
withdrawTi  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  as  indicated  in  the  chart 
below.  These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/rrwnufacturer 

Weighted- 
average 
margin 

percentage 

Homos  Electricos  de  Ven- 

ezuete 

All  Others 

53.47 
53  47 
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rXC  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act.  we  have  notified  the  ITC 
of  our  determination.  If  our  final 
antidumping  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injurv'  to. 
the  U.S.  industry. 

The  deadline  for  that  ITC 
determination  would  be  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  date 
of  our  final  determinations. 

Public  Comment 

Case  briefs  or  other  wTitten  comments 
in  at  least  six  copies  must  be  submitted 
to  the  Assistant  Secretar\'  for  Import 
Administration  no  later  than  fifty  days 
after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  no  later  than 
fifty-five  days  after  the  date  of 
publication  of  this  preliminarv" 
determination.  A  list  of  authorities  used 
and  an  executive  summan,'  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department  Such  sunmiary 
should  be  limited  to  five  pages  totad, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  In  accordance 
with  section  774  of  the  Tariff  Act.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice,  time  and  room  to  be  determined, 
at  the  U.S.  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue, 
N.W..  Washington.  DC.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretan,-  for 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1870.  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number: 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  case  and  rebuttal  briefs.  If 
this  investigation  proceeds  normally,  we 
will  make  our  final  determination  no 
later  than  75  days  after  the  date  of  this 
preliminary  determination. 


This  determination  is  published 
pursuant  to  sections  733(f)  and  777(i)(l) 
of  the  Tariff  Act.  ■ 

Dated:  November  2.  2001. 
Faryar  Shirzad, 

Assistant  Secretary.  Import  Administration. 
IFR  Dor  OT-28225  Filed  11-8-01:  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-834-807] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Silicomanganese  From  Kazalthstan 

agency:  Import  Administration. 
Internationa]  Trade  Administration. 
Department  of  Commerce 
EFFECTIVE  DATE:  November  9.  2001 
FOR  FURTHER  INFORMATION  COffTACT:  lean 
Kemp.  Brandon  Farlander  and  Chen.1 
Werner.  Import  .administration. 
International  Trade  Administration. 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW  , 
Washington.  DC  20230:  telephone:  (202) 
482^037.  (202)  482-0182.  and  (202) 
482-2667  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act  ").  are  references  to 
the  provisions  effective  Ianuar\-  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerces  ("the 
Departments")  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Preliminary  Determination 

We  preliminarily  determine  that 
silicomanganese  from  Kazakhstan  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
( 'LTFV").  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LlKV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice 

Case  History 

This  investigation  was  initiated  on 
April  26.  2001.  See  Slotice  of  Initiation 
of  Antidumping  Duty  Investigations: 
Silicomanganese  From  Kazakhstan, 
India  and  Venezuela.  66  FR  22209  (Mav 
3,  2001)  [-Notice  of  Initiation '].  The 
Department  set  aside  a  period  for  all 
interested  parties  to  raise  issues 
regarding  product  coverage.  See  Notice 
of  Initiation.  On  May  17,  2001,  Eramet 


Marietta  Inc.  and  The  Paper.  Allied 
Industr\'.  Chemical  and  Energ>  Workers 
International  Union.  Local  5-0639. 
("petitioners  ")  proposed  an  amendment 
to  the  scope.  On  July  13.  2001.  we 
excluded  low-carbon  silicomanganese 
from  the  scope  of  these  investigations. 
See  Decision  Memorandum  from 
Barbara  Tillman.  Richard  Weible.  and 
Wedward  Yang  to  Joseph  Spetrini.  dated 
lulv  13.  2001. 

On  May  2.  2001.  the  Department 
requested  information  from  the  U.S.   • 
Embassy  in  Kazakhstan  to  identify 
producers/exporters  of  the  subject 
merchandise.  We  did  not  receive  a 
response.  On  May  9.  2001.  the 
Department  issued  a  letter  to  interested 
parties  in  the  silicomanganese 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match/ 
product  characteristics  and  hierarchy. 
On  May  11.  2001.  we  received 
comments  from  Universal  Ferro  & 
Allied  Chemicals  Ltd  We  also  received 
comments  on  May  14,  2001.  from  Spat 
Alloys  Limited.  On  May  16.  2001,  we 
received  comments  from  petitioners. 

For  purposes  of  the  questionnaires 
subsequently  issued  by  the  Department 
to  the  respondents,  we^odified  the 
model  match/product  characteristics  or 
the  hierarchy  of  those  characteristics 
from  those  originally  proposed  bv  the 
Department  in  its  Mav  9.  2001  letter. 

On  ]une  5.  2001.  the  United  States 
International  Trade  Commission  i   ITC"') 
issued  its  affirmative  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  Kazakhstan.  See 
Silicomanganese  From  India. 
Kazakhstan,  and  Venezuela.  66  FR 
31258  dune  11.  2001)  ("ITC  Preliminan- 
Determination"). 

On  May  22.  2001,  the  Department 
issued  Its  antidumping  questionnaire  to 
the  Embassy  of  the  Republic  of 
Kazakhstan  with  a  letter  requesting  that 
is  forward  the  questionnaire  to  all 
manufacturers,  and  all  manufacturers 
and  exporters  in  Kazakhstan  of 
silicomanganese  who  had  shipments 
during  the  period  of  investigation 
("POI")  We  also  sent  courtesy  copies  of 
the  antidumpmg  questionnaire  to  the 
following  possible  producers/exporters 
of  subject  merchandise  named  in  the 
petition:  Transnational  Co  Kazchrome 
and  Aksu  Ferroalloy  Plant 
("Kazchrome  ")  and  ISC  Yermak 
Ferroalloys  ("Yermak")  We  received  a 
Section  A  response  from  Kazchrome  on 
June  26.  2001.  On  July  18.  2001.  we 
received  comments  from  petitioners  on 
Kazchrome's  Section  A  response.  On 
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July  19,  2001,  we  received  a  Section  C 
and  Section  D  from  Kazchrome.  On 
September  14,  2001.  we  issued  a 
supplemental  questionnaire.  On  August 
7.  2001,  petitioners,  Considar  Inc. 
CConsidar").  a  U.S.  importer,  and 
Kazchrome  each  submitted  surrogate 
countrv'  factor  values  to  be  used  to  value 
Kazchrome's  factors  of  production.  On 
September  4,  2001,  petitioners  filed 
rebuttal  comments  regarding  the 
Egyptian  electricity  value  submitted  by 
Kazchrome.  On  September  14,  2001, 
Kazchrome  and  Considar  filed 
supplemental  information  on  Egyptian 
electricity  values 

On  luly  25,  2001,  Kazchrome  claimed 
that  it  had  no  knowledge  of  the  final 
destination  of  subject  merchandise. 
Rather.  Kazchrome  sold  its  exports  of 
silicomanganese  to  an  unaffiliated 
trading  companv  that  operates  outside 
of  Kazakhstan.  Alloy  2000.  S.A.  ("Allov 
2000")  Alloy  2000  then  resold 
silicomanganese  to  several  international 
markets  including  the  United  States, 
during  the  POi.  Accordingly,  on 
September  19.  2001 .  we  sent  sections  A, 
C.  and  E  of  the  Department's 
questionnaire  to  Alloy  2000,  the 
exporter  of  the  subject  merchandise.  On 
September  19.  2001,  we  received 
comments  from  Kazchrome  and 
Considar  regarding  the  Department's 
September  14,  2001,  supplemental 
questionnaire  On  October  4.  2001.  and 
October  5.  2001 .  we  received  responses 
from  Kazchrome.  Alloy  2000  and 
Considar  to  the  Department's  September 
14.  20C1  supplemental  questionnaire, 
and  Alloy  2000's  Sections  A  and  C 
responses  to  the  Department  s 
questionnaire.  On  October  9.  2001, 
petitioners  filed  comments  on 
Kazchrome  and  ,\lloy  2000's  failure  to 
report  Alloy  2000's  sales  of  subject 
merchandise  to  Considar.  On  October 
IB.  2001.  Kazchrome.  Alloy  2000,  and 
Considar  submitted  financial 
information  and  documentation 
regarding  sales  from  Alloy  2000  through 
Considar  to  customers  in  the  U.S 
market.  On  October  23.  2001. 
Kazchrome,  Alloy  2000,  and  Considar 
submitted  additional  comments  on 
factors  of  production  valuation  of 
manganese  ore  On  October  23,  2001, 
the  Department  requested  further 
financial  information  and 
documentation  regarding  certain  sales 
from  Alloy  2000  through  Considar  to 
customers  in  the  U.S.  market  in  a 
supplemental  questionnaire  to 
Kazchrome,  Alloy  2000.  and  Considar. 
On  October  29.  2001,  the  Department 
modified  its  request  for  financial 
information  and  documentation 
regarding  certain  sales  from  Alloy  2000 


through  Considar  to  customers  in  the 
U.S.  market  in  another  supplemental 
questionnaire  to  Kazchrome,  Alloy 

2000,  and  Considar.  This  questionnaire 
response  is  due  on  November  5,  2001 
and  will  be  considered  for  the  final 
determination.  On  October  30,  2001. 
Kazchrome.  Alloy  2000.  and  Considar 
submitted  a  response  to  the  remaining 
question  from  the  October  23.  2001 
supplemental  questionnaire.  This 
information  will  be  considered  for  the 
final  determination. 

On  October  26.  2001.  petitioners 
provided  additional  comments.  On 
October  31.  2001.  Kazchrome,  Considar. 
and  Alloy  2000  requested  an  update  on 
the  process  for  review  of  the  status  of 
Kazakhstan  as  a  non-market  economy 
country. 

On  August  17,  2001.  petitioners 
requested  a  postponement  of  the 
preliminary  determinations  for  India. 
Kazakhstan,  and  Venezuela  by  30  days. 
On  August  22.  2001.  the  Government  of 
Kazakhstan  (GOK)  agreed  with 
petitioners  to  postpone  the  preliminary 
determination  in  this  investigation; 
however,  the  GOK  requested  that  the 
postponement  be  for  50  days.  On 
August  23,  2001.  Kazchrome  and 
Considar  requested  a  50-day 
postponement  of  the  preliminary 
determination  and  also  requested  that 
the  Department  issued  Kazchrome  a 
Section  B  questionnaire  and  a  market- 
oriented  industry  questionnaire.  On 
August  24.  2001.  the  Department 
postponed  the  preliminar\- 
determination  for  the  India.  Venezuela, 
and  Kazakhstan  investigation  by  30 
days.  See  Silicomanganese  from 
Kazakhstan,  India,  and  Venezuela; 
Notice  of  Postponement  of  Preliminary 
Determination  in  Antidumping  Dutv 
Investigations,  66  FR  45964  (August  31. 
2001).  On  October  19.  2001.  the 
Department  determined  the 
investigation  is  extraordinarily 
complicated  and  postponed  the 
preliminarv'  determination  for  India, 
Venezuela,  and  Kazakhstan  to  the  full 
50  days,  until  November  2.  2001.  See 
Notice  of  Extension  of  Preliminary 
Results  of  Silicomanganese  from  India. 
Venezuela,  and  Kazakhstan  66  FR 
26448  (October  19,  2001). 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1,  2000  through  March  31, 

2001.  This  period  corresponds  to  the 
two  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(April  6,  2001).  See  19  CFR 

351  204(b)(1). 


Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  all  forms,  sizes 
and  compositions  of  silicomanganese. 
except  low-carbon  silicomanganese, 
including  silicomanganese  briquettes, 
fines  and  slag.  Silicomanganese  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  is  sometimes  referred 
to  as  ferrosilicon  manganese. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous. 
Silicomanganese  is  properly  classifiable 
under  subheading  7202.30  0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Some 
silicomanganese  may  also  the  classified 
under  HTSUS  subheading  7202.99.5040. 
This  scope  covers  all  silicomanganese. 
regardless  of  its  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  remains 
dispositive. 

The  low-carbon  silicomanganese 
excluded  from  tliis  scope  is  a  ferroalloy 
with  the  following  chemical 
specifications:  Minimum  55  percent 
manganese,  minimum  27  percent 
silicon,  minimum  4  percent  iron, 
maximum  0.10  percent  phosphorus, 
maximum  0.10  percent  carbon  and 
maximum  0.05  percent  sulfur.  Low- 
carbon  silicomanganese  is  used  in  the 
manufacture  of  stainless  steel  and 
special  carbon  steel  grades,  such  as 
motor  lamination  grade  steel,  requiring 
a  very  low  carbon  content.  It  is 
sometimes  referred  to  as 
ferromanganese-silicon.  Low-carbon 
silicomanganese  is  classifiable  under 
HTSUS  subheading  7202.30.000. 

Market  Oriented  Industry 

On  July  12.  2001.  Kazchrome 
requested  that  the  Department  make  a 
determination  that  the  silicomanganese 
industry  in  Kazakhstan  operates  as  a 
market-oriented  industry  ( "MOl").  On 
August  14,  2001,  petitioners  submitted 
a  response  to  Kazchrome's  MOI  claim. 
On  August  23.  2001,  petitioners 
submitted  documents  that  were  cited  in 
the  July  30.  2001  and  August  14.  2001 
submissions.  On  November  1,  2001.  the 
Department  issued  a  supplemental 
questionnaire  requesting  additional 
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information  on  Kazchrome's  claim  that 
it  is  operating  in  a  market-oriented 
industry  Because  we  will  not  receive 
this  response  until  after  the  preliminary 
determination,  we  will  not  be  able  to 
make  a  determination  on  the  MOI 
request  until  the  final  determination. 

Nonmarket  Economy  Country  Status 

On  June  28.  2001.  Kazechrome 
requested  revocation  of  Kazakhstan's 
non-market  economy  status  under 
section  771  (18)  of  the  Act.  Kazchrome 
requested  that  revocation  be  effective  as 
of  January  1,  2000.  On  July  5.  2001.  the 
Ambassador  of  the  Republic  of 
Kazakhstan  met  with  Import 
Administration  officials  and  presented 
the  GOK's  submission  requesting  that 
Kazakhstan's  non-market  economy 
status  be  revoked.  On  July  30,  2001, 
petitioners  submitted  comments  on  why 
they  believe  Kazakhstan  should  remain 
a  non-market  economy.  On  August  14. 
2001,  Kazakhstan  filed  comments  in 
response  to  petitioners'  July  30.  2001 
submission.  On  August  14.  2001.  the 
GOK  submitted  a  letter  in  which  it 
concurred  with  the  arguments  made  in 
Kazchrome's  August  14.  2001 
submission.  On  August  29.  2001. 
petitioners  filed  comments  to 
Kazakhstan's  August  14.  2001 
submission. 

The  Department  has  treated 
Kazakhstan  as  a  non-market  economy 
("NME")  country  in  all  past 
antidumping  investigations  and 
administrative  reviews.  See.  e.g..  Notice 
of  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Titanium 
Sponge  From  the  Republic  of 
Kazakhstan.  64  FR  66169  (November  24. 
1999);  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Ferrosilicon  From 
Kazakhstan  and  Ukraine.  58  FR  13050 
(March  9,  1993):  and  Preliminary 
Determmations  of  Sales  at  Less  Than 
Fair  Value:  Uranium  From  Kazakhstan, 
K\Tgvstan.  Russia.  Tajikistan.  Ukraine 
and  Uzbekistan.  57  FR  23380  (June  3. 
1992)  (preliminary  determination).  A 
designation  as  a  NME  country  remains 
in  effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)(i)  of 
the  Act.  The  GOK.  Kazchrome.  and 
petitioners  have  filed  extensive 
information  on  whether  Kazakhstan 
should  be  granted  market -economy 
status.  The  Department  has  not 
completed  its  evaluation  of  information 
obtained  regarding  Kazakhstan's  NME 
status.  In  addition,  we  invite  public 
comment  with  respect  to  Kazakhstan  on 
factors  listed  in  section  771(18)  of  the 
Act.  which  the  Department  must  take 
into  account  in  making  a  market/ 
nonmarket  economy  determination.  Any 
comments  on  Kazakhstan's  NME  status 


must  be  submitted  no  later  than 
December  10.  2001   Accordingly,  for 
this  preliminary  determination,  the 
Department  is  continuing  to  treat 
Kazakhstan  as  a  NME  country 

When  the  Department  is  investigating 
imports  from  a  NME  country,  normal 
value  ( 'N"V  ")  is  based  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise,  pursuant  to  section 
773(c)(1)  and  (4)  of  the  Act.  The  sources 
of  individual  factor  values  are  discussed 
in  the  "Normal  Value  "  section  of  this 
notice,  infra. 

Separate  Rates 

In  a  NME  proceeding,  the  Department 
presumes  that  all  companies  within  the 
country  are  subject  to  government 
control.  Thus,  it  is  the  Department's 
policy  to  assign  all  producers  of  subject 
merchandise  in  a  N"ME  country  a  single 
rate,  unless  a  producer  can  demonstrate 
that  it  is  sufficiently  independent  so  as 
to  be  entitled  to  a  separate  rate. 
Moreover,  the  Department  generally 
assigns  separate  rates  only  to  the  entities 
that  export  to  the  United  States,  not 
their  suppliers  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  m 
Granular  Form  From  the  People's 
Republic  of  China.  66  FR  49345 
(September  27.  2001)  and  accompanying 
Issues  and  Decision  Memorandum,  at 
Comment  2  In  this  instance,  the 
exporter  to  the  United  States.  Allov 
2000.  IS  not  located  within  Kazakhstan 
Furthermore,  its  supplier.  Kazchrome, 
stated  in  its  June  26.  2001  Section  A 
response  that  it  has  no  knowledge  that 
its  sales  to  Alloy  2000  are  destined  for 
the  United  States.  Therefore.  Kazchrome 
is  not  eligible  to  receive  a  separate  rate. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Automotive  Glass  Windshield 
From  the  People's  Republic  of  China  66 
FR  48233.  48235  (September  19.  2001). 
We  have  assigned  Alloy  2000  a  separate 
rate.  Id.  However,  because  the  only 
subject  merchandise  from  Kazakhstan 
sold  by  Alloy  2000  is  produced  by 
Kazchrome.  and  because  the  subject 
merchandise  is  merely  transshipped 
through  Russia  and  sold  directlv  to  the 
U.S.  by  Alloy  2000.  Alloy  2000's  normal 
value  will  be  based  on  Kazchrome's 
factors  of  production.  See  section 
773(a)(3)  of  the  Act. 

Kazakhstan- Wide  Rate 

All  exporters  and  producers  were 
given  the  opportunity  to  respond  to  the 
Department's  questionnaire.  .\s 
explained  above,  we  recei\ed  a  timely 
Section  A  response  from  Kazchrome. 


Kazchrome  stated  that  it  is  the  only 
producer  of  silicomanganese  in 
Kazakhstan.  In  Kazchrome's  October  4, 
2001  response.  Kazchrome  provided 
information  from  the  GOK  Statistics 
Agency,  showing  that  for  the  1st  and 
2nd  quarters  of  2001.  its  Aksu  plant  was 
the  sole  producer  of 
ferrosilicomanganese,  also  known  as 
silicomanganese.  in  the  Republic  of 
Kazakhstan.  Moreover,  the  US 
Geological  Sur\'ey's  ("USGS")  Minerals 
Yearbook.  1999.  lists  the  Aksu  plant  as 
the  only  producer  of  silicomanganese  in 
Kazakhstan.  See  USGS  report  by 
Richard  M.  Levine.  in  the  USGS 
Minerals  Yeaiijook.  1999,  located  at 
http:/ /minerals  usgs.gov/minerals/pubs.' 
country/europe  html^kz  (October  2, 
2001).  Kazchrome  states  on  page  5  of  its 
Section  A  response  that  Aksu  Ferro 
alloy  Plant  is  a  wholly-owned  branch  of 
Kazchrome  Moreover,  the  sole  exporter 
Alloy  2000.  receives  all  of  its  subiect 
merchandise  produced  in  Kazakhstan 
from  Kazchrome  Therefore,  the 
Kazakhstan -wide  rate  will  be  the 
calculated  margin  for  Alloy  2000.  the 
sole  exporter 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  NME  country,  section 
773(c)(1)  of  the  Act  directs  it  to  base  NV. 
in  most  circumstances,  on  the  NME 
producer's  factors  of  production,  valued 
m  a  surrogate  market  economy  country 
or  countries  considered  to  be 
appropriate  by  the  Department.  In 
accordance  with  section  773(c)(4)  of  the 
Act.  the  Department,  in  valuing  the 
factors  of  production,  shall  utilize,  to 
the  extent  possible,  the  prices  or  costs 
of  factors  of  production  in  one  or  more 
market  economy  countries  that:  (1)  Are 
at  level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The  sources 
of  the  surrogate  factor  values  are 
discussed  under  the  N^'  section  below. 

The  Department  has  determined  that 
Egypt,  the  Philippines.  Morocco. 
Ecuador,  and  Algeria  are  countries 
comparable  to  Kazakhstan  in  terms  of 
economic  development.  See 
Memorandum  from  leffrey  }1ay  to  lean 
Kemp  Antidumping  Duty  Investigation 
on  Silicomanganese  from  Kazakhstan, 
dated  June  12.  2001. 

On  July  6.  2001 .  we  requested 
comments  on  surrogate  country 
selection,  significant  production  in  the 
potential  counties,  and  surrogate  values 
for  the  factors  of  production.  On  July  24. 
2001 ,  we  received  comments  from 
Kazchrome  and  Considar  regarding 
selection  of  a  market-economy  surrogate 
country  Also  of  July  24.  2001,  we 
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received  comments  from  petitioners 
regarding  selection  of  market -economy 
surrogate  country.  On  October  1,  2001. 
the  Department  selected  Egypt  as  the 
primary'  surrogate  country  for 
Kazakhstan  to  value  the  factors  of 
production  for  this  investigation.  See 
Memorandum  from  Cheryl  Wemer  on 
Selection  of  a  Sunx)gate  Country: 
Preliminary  Determination : 
Antidumping  Investigation  on 
Silicomanganese  from  Kazakhstan 
(October  1,  2001) 

Therefore,  we  have  relied,  where 
possible,  on  Egyptian  information  in 
calculating  NV  by  using  Egyptian  prices 
to  value  Kazchrome's  factors  of 
production,  when  available  and  where 
appropriate  We  have  obtained  and 
relied  upon  public  information 
wherever  possible.  See  Factor  Valuation 
Memo 

In  accordance  with  section 
:i51.301(c)(3)(i)  of  the  Department's 
regulations,  for  the  final  determination 
in  an  antidumping  investigation, 
interested  parties  may  submit  publicly 
available  information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  the  preliminary 
determination. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
silicomanganese  to  the  United  States  by 
.Mloy  2000  were  made  at  less  than  fair 
value,  we  compared  constructed  export 
price  ("CEP")  to  NV,  as  described  in  the 
Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d){l)(A)(i)oftheAct.we 
calculated  weighted-average  CEPs. 

Constructed  Export  Price 

In  accordance  with  section  772(b)  of 
the  Act.  for  Alloy  2000  we  used  CEP 
because  the  first  sale  on  an  unaffiliated 
customer  in  the  United  States  was  made 
in  the  United  States  bv  Considar.  an 
affiliate  of  Alloy  2000'.  See  A.K.  Steel 
Corp  V   i'nited'States.  226  F3d  1361 
(Fed.  Cir.  2000).  Alloy  2000  is  affiliated 
with  Considar  because  there  is  an 
exclusive  sales  agency  agreement 
between  Considar  and  Alloy 
International  S.A.  for  North  America 
{see  Kazchrome  and  Considar' s 
September  19.  2001  submission  and 
October  4  and  5.  2007  supplemental 
questionnaire  responses),  and  because 
of  the  relationship  between  Alloy  2000 
and  Alloy  International  S.A-.  (see 
Prfliminary  Analysis  Memorandum). 
C'onsistent  with  Department  practice,  in 
order  tr;  determine  whether  a  principal/ 
agent  relationship  exists  between  Allov 
2000  and  Considar.  we  first  examine 
whether  an  explicit  agreement  exists 


from  the  alleged  principal  authorizing 
the  agent  to  act  on  its  behalf  in  a 
specified  context.  This  agreement  must 
not  only  state  that  such  a  relationship 
exists,  but  the  alleged  agent  must 
expressly  consent  to  such  representation 
on  behalf  of  the  principal.  See,  e.g.. 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Taiwan:  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review.  66  FR  41509. 
41512  (August  8,  2001)  and  Notice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Engineered  Process  Gas 
Turbo-Compressor  Systems,  Whether 
Assembled  or  Unassembled,  and 
Whether  Complete  or  Incomplete,  from 
Japan  ("Gas  Turbo  Compressors"),  62 
FR  24392,  24402-24403  (May  5.  1997) 
(expressing  the  principal/agent  test). 
Based  on  the  Department's  examination 
of  the  agreement  between  Alloy  2000 
and  Considar,  and  financial  documents 
submitted  by  Alloy  2000  and  Considar 
on  October  16,  2001,  detailing  the 
payments  between  the  parties  on  those 
sales,  the  Department  preliminarily 
determines  that  there  is  a  principal/ 
agents  relationship  between  Alloy  2000 
and  Considar  and  that  Considar,  the 
agent,  has  expressly  consented  to  such 
representation  on  behalf  of  the 
principal,  Allov  2000. 

On  October  9,  2001,  petitioners 
submitted  a  request  that  the  Department 
require  that  Alloy  2000  submit  its 
transaction  prices  to  Considar  as  the 
U.S.  sales  in  this  investigation.  On 
October  23.  2001.  the  Department 
requested  further  information  from 
Considar  and  Alloy  2000  regarding  their 
transactions  which  we  will  consider  for 
the  final  determination  in  this 
investigation. 

In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
CEPs  to  the  NVs.  We  calculated 
weighted-average  CEPs  for  Alloy  2000's 
U.S.  sales  made  in  the  United  States 
through  Considar.  We  based  CEP  on 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act:  these 
included,  where  appropriate,  foreign 
inland  freight  from  the  plant  to  the  port 
of  exportation,  vessel  loading  costs, 
global  insurance  expense  from  the 
factory"  to  the  U.S.  customer  (i.e.. 
domestic  inland  insurance,  marine 
insurance,  and  U.S.  inland  insurance), 
international  freight.  U.S.  customs  duty, 
U.S.  inland  freight  from  the  port  to 
warehouse.  US  warehousing  costs 
(which,  in  certain  instances,  includes 
U.S.  repacking  costs),  and  U.S.  inland 
freight  from  the  warehouse  to  the  U.S. 
customer.  Kazchrome  reported  that  it 


used  a  non-market  economy  carrier  for 
foreign  inland  freight;  therefore,  we 
valued  foreign  inland  freight  using  an 
appropriate  surrogate  value  for  rail 
transportation  costs.  Because  foreign 
inland  freight  from  the  factory  to  the 
port  occurred  principally  on  railways  in 
the  Russian  Federation,  we  valued  the 
freight  using  a  surrogate  value  from 
Thailand,  a  country  at  a  similar  level  of 
economic  development  to  Russia.  See 
Factor  Valuation  Memorandum.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  from  CEP  direct 
selling  expenses  (/  e.,  imputed  credit 
expenses)  and  indirect  selling  expenses 
including  inventory  canying  costs  that 
were  associated  with  Alloy  2000's  and 
Considar's  economic  activities  occurring 
in  the  United  States.  We  also  deducted 
early  payment  discounts  from  the  gross 
unit  price,  where  appropriate.  Finally, 
we  also  made  an  adjustment  for  profit 
in  accordance  with  section  772(d)(3)  of 
the  Act.  See  Analysis  Memorandum. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of-production 
methodology  if;  (1)  The  merchandise  is 
exported  from  an  NME  countr\';  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-countrv'  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

Factors  of  production  include;  (1) 
Hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed: 
and  (4)  representative  capital  costs.  We 
used  factors  of  production,  reported  by 
Kazchrome,  for  materials,  energy,  labor, 
by-products,  and  packing.  We  valued  all 
the  input  factors  using  publicly 
available  information  as  discussed  in 
the  "Surrogate  Country"  and  "Factor 
Valuations"'  sections  of  this  notice. 

In  accordance  with  19  CFR 
351.408(c)(1).  where  a  producer  sources 
an  input  from  a  market  economy  and 
pays  for  it  in  market  economy  currency, 
the  Department  employs  the  actual  price 
paid  for  the  input  to  calculate  the 
factors-based  NV.  See  also.  Lasko  Metal 
Products  v.  United  States.  437  F.  3d 
1442.  1445-1446  (Fed.  Cir.  1994) 
("Lasko"). 

Factor  Valuations 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by 
Kazchrome  for  the  POI.  To  calculate  NV, 
the  reported  per-unit  factor  quantities 
were  multiplied  by  publicly  available 
surrogate  values.  In  selecting  the 
surrogate  values,  we  considered  the 
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quality,  specificity,  and 
contemporaneity  of  the  data.  For  a 
detailed  description  of  all  surrogate 
values  used  fro  Kazchrome,  see  Factor 
Valuation  Memorandum. 

As  appropriate,  we  adjusted  input 
prices  by  including  freight  costs  to 
derive  delivered  prices.  We  added  to  the 
surrogate  values  a  surrogate  freight  cost 
using  the  shorter  of  the  reported 
distance  from  the  domestic  supplier  to 
the  factory  or  the  distance  from  the 
nearest  seaport  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
United  States.  117  F.Sd  1401  (Fed.  Cir. 
1997). 

For  the  raw  material  surrogate  values, 
except  for  the  surrogate  value  for 
manganese  ore.  we  used  values  for 
Egypt  as  reported  in  the  United  Nations 
Statistical  Division  Commodity  Trade 
Database  System  ("UNCTS"")  for  1999. 
deducting  those  values  from  countries 
previously  determined  by  the 
Department  to  be  NTvlE  countries.  As  the 
UNCTS  data  are  reported  in  U.S. 
dollars,  we  did  not  need  to  convert 
these  values.  Since  the  data  from  this 
publication  were  not  contemporaneous 
with  the  POI.  we  adjusted  material 
values  for  inflation  by  using  the 
Producer  Price  Index  ("PPI"")  rate  for  the 
United  States,  as  discussed  in  the 
"Inflation/Deflation  Factor"  section  of 
the  Factor  Valuation  Memorandum. 
Because  the  Egyptian  values  we  found 
for  manganese  ore  were  aberrational  in 
1999,  we  used  a  surrogate  value  for 
manganese  ore  from  1996.  See  Factor 
Valuation  Memorandum. 

To  value  electricity,  we  have  accepted 
Kazchrome  and  Considar's  submitted 
rate  of  $0.0177/kWh  for  Egypt,  which 
was  from  the  Departments  Trade 
Information  Center  {  "TIC  ")  website 
(http://v\-Vi-\\.trade.gov/td/tic].  See  Factor 
Valuation  Memorandum. 

Kazchrome  reported  a  byproduct  gas; 
however,  the  gas  byproduct  is  not  sold 
nor  used  as  an  input  in  the 
silicomanganese  production  process 
and.  therefore,  we  are  not  giving  a  credit 
for  this  byproduct  Kazchrome  also 
reported  utilizable  manganese  scrap  as  a 
byproduct  of  the  production  process. 
Since  this  credit  is  already  reflected  in 
Kazchrome's  reported  factor  of 
production  for  manganese  ore,  we  are 
not  granting  a  by-product  credit  for  this 
excess  manganese  ore.  See  Factor 
Valuation  Memorandum. 

To  determine  appropriate  overhead, 
financial  expense,  selling,  general  and 
administrative  ("SGSl,^  ")  expense,  and 
profit  percentages  to  be  applied  to  the 
NV  calculation,  we  used  relevant  data 
from  a  1 998  annual  report  of  Alexandria 


National  fron  &  Steel  Co  ("ANS  Steel""). 
an  Egyptian  hot-rolled  steel  producer, 
because  we  were  unable  to  locate  an 
annual  report  for  any  Egyptian 
ferroalloy  producers.  While  we  could 
not  determine  a  complete  value  for 
overhead  using  ANS  Steel's  financial 
statements,  we  were  able  to  determine  a 
value  for  depreciation,  a  component  of 
overhead,  and  have  used  this  value  for 
overhead. 

For  labor,  consistent  with  section 
351.408(c)(3)  of  the  Department's 
regulations,  we  used  the  Kazakhstan 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 
Library.  Expected  Wages  of  Selected 
NME  Countries,  revised  in  September 
2001  (see  http://ia.ita.doc.gov/wages/ 
99wages/99wages.htm).  The  source  of 
the  wage  rate  data  on  the  Import 
Administration's  Web  site  is  the  Y'ear 
Book  of  Labour  Statistics  2000. 
International  Labor  Office  (Geneva; 
2000),  Chapter  53:  Wages  in 
Manufacturing. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  intend  to  verif\'  all  company 
and  GOK  information  relied  upon  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Ser\'ice  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  We  will  instruct  the  U.S. 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  N\'  exceeds  the  CEP.  as 
indicated  below  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manutacturer 


Margin- 
weighted 
average 

percent 


Alloy  2000  S  A     . 
Kazakhstan-Wide 


180  86 
180  86 


International  Trade  Commission 
Notification 

In  accordance  with  section  733(fl  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination  of  sales  at  LTFV  If  our 
final  determination  is  affirmative,  the 
ITC  will  determine  before  the  later  of 
1 20  days  after  the  date  of  this 
preliminar>-  determination  or  45  days 


after  our  final  determination  whether 
the  domestic  industn  in  the  United 
States  is  materially  injured,  or 
threatened  with  material  injur\'.  by 
reason  of  imports,  or  sales  (or  the 
likelihood  of  sales)  for  importation,  of 
the  subject  merchandise. 

Public  Comment 

r^sh  briefs  or  other  wTitten  comments 
may  be  submitted  to  the  Assistant 
Secretary'  for  Import  .administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminarv-  determination.  See  19  CFR 
351.309(c)(l)(i);  19  CFR  351.309(d)(1).  A 
list  of  authorities  used  and  an  executive 
summary'  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  of  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230.  at 
a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
two  days  before  the  schedule  date 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  1870.  within  30 
days  of  the  date  of  publication  of  this 
notice  See  19  CFR  351, 310(c)  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number.  (2)  the 
number  of  participants:  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  each  party  may  make  an 
affirmative  presentation  only  on  issues 
raised  in  that  party's  case  brief,  and  may 
make  rebuttal  presentations  only  on 
arguments  included  in  that  party's 
rebuttal  brief  See  19  CFR  35 1.31 0(c). 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  75  days 
after  the  date  of  the  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 


56644 


Federal  Register / Vol.  66,  No.  218/Friday,  November  9.  2001 /Notices 


Dated:  November  2,  2001. 
Faryar  Shirzad. 

Assistant  Sec ivtan'  for  Import 
Administration. 

|FR  Doc.  01-28226  Filed  11-8-01;  8:45  am] 

BILUNG  CODE  1510-OS-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-823] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value; 
Silicomanganese  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  9,  :Z001 
FOR  FURTHER  INFORMATION  CONTACT: 
Ahdelali  Elouaradia  (Universal  Ferro  & 
.■\llied  Chemicals)  at  (202)  482-1374, 
Elfi  Blum  (Nava  Bharat  Ferro  Alloys 
Limited)  at  (202)  482-0197.  or  Sallv  C. 
Gannon  at  (202) 482-0162; 
Antidumping  and  (]ounter\ailing  Dutv 
Enforcement  Group  III,  Import 
.Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  .Street  and  Constitution 
.■\venue,  N\V  ,  Washington.  DC  20230 

The  Applicable  Statute  and  Regulation.s 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Tariff  Act), 
as  amended.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Ciommerce  (the 
Department)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
2001). 

Preliminary  Determination 

We  preliminarily  determine  that 
silicomanganese  from  India  is  being 
sold,  or  IS  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTF\'),  as  proyided  in  section  733  of 
the  Tariff  Act  The  estimated  margins  of 
sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

CJn  April  26.  2001  the  Department 
initiated  antidumping  investigations  of 
silicomanganese  from  Kazakhstan, 
India,  and  Venezuela.  See  Initiation  of 
Antidumping  Duty  Investigations: 
Silicomangcinese  from  Kazakhstan, 
India,  and  Venpzuela.  66  FR  22209 
(May  3.  2001)  [Initiation  Notice).  Since 
the  initiation  of  these  investigations  the 
following  events  have  occurred. 

In  its  initiation  notice,  the  Department 
set  aside  a  period  for  all  interested 


parties  to  raise  issues  regarding  product 
coverage  See  Initiation  Notice.  66  FR  at 
22209.  On  May  17,  2001,  we  received 
comments  from  Eraraet  Marietta,  Inc. 
and  the  Paper,  Allied-Industrial, 
Chemical  and  Energy  Workers 
International  Union.  Local  5-0639 
(collectively,  the  petitioners)  to  amend 
the  scope. 

On  May  9,  2001  the  Department 
issued  a  letter  to  interested  parties  in  all 
of  the  concurrent  silicomanganese 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Departments  proposed  model  matching 
characteristics  and  hierarchy.  In  that 
letter,  the  Department  requested  the 
comments  to  be  filed  by  close  of 
business  May  16,  2001.  Two  interested 
parties.  Universal  Ferro  &  Allied 
Chemicals  Ltd.  (Universal)  and  Ispat 
Alloys  Limited  (Ispat),  sent  comments 
via  facsimile,  dated  May  14.  2001,  on 
the  Departments  proposed  model  match 
criteria.  Another  interested  party,  Nava 
Bharat  Ferro  Alloys  Limited  (Nava 
Bharat).  mailed  its  comments,  dated 
May  16,  2001,  to  the  Department.  In 
letters  dated  May  17,  2001,  to  Universal 
and  Ispat,  and  May  30,  2001.  to  Nava 
Bharat.  the  Department  informed  the 
interested  parties  that  their  comments 
had  not  been  properly  filed  and 
therefore  could  not  be  placed  on  the 
record  of  this  case.  Further,  in  that  letter 
the  Department  informed  the  interested 
parties  of  the  proper  filing  requirements 
in  accordance  with  section  351.303  of 
the  Department's  regulations,  and 
invited  them  to  refile  their  comments 
accordingly.  On  June  19.  2001,  the 
Department  received  the  refiled 
comments  from  Nava  Bharat.  On  Mav 
16.  2001,  petitioners  submitted  a  letter 
suggesting  certain  modifications  be 
made  to  the  Departments  proposed 
physical  criteria  which  would  be  used 
for  matching  purposes.  Petitioners 
suggested  including  options  for  Indian 
Grades  2  and  1  in  the  "Grade"  field,  and 
modifying  the  "Size"  field  to  list  only 
lump  silicomanganese  and  fines.  After 
reviewing  comments  submitted  from  all 
parties,  the  Department  agreed  with 
petitioners  and  included  these 
proposals  in  its  questiormaire. 

On  May  21,  2001,  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  that  it 
preliminarily  determined  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  the  reason  of  imports  of  the 
subject  merchandise  from  India. 
Kazakhstan,  and  Venezuela.  See 
Silicomanganese  from  India, 
Kazakhstan,  and  Venezuela,  66  FR 
31258  (June  11,  2001). 


On  May  24.  2001,  the  Department 
issued  an  inquiry  to  15  producers/ 
exporters  of  silicomanganese  to  report 
quantity  and  value  (Q&V)  of  sales  of 
subject  merchandise  to  the  United 
States,  the  home  market  (HM),  and  third 
countries  during  the  period  of 
investigation  (POl).  The  Department 
amended  its  inquiry  regarding  Q&V  of 
sales  on  June  6.  2001,  asking  these  15 
producers/exporters  to  separate  out  low 
carbon  silicomanganese  from  subject 
merchandise  when  reporting  to  the 
Department,  pending  the  Department's 
determination  whether  to  exclude  low- 
carbon  silicomanganese  from  the  scope, 
as  requested  by  petitioners  in  their  letter 
of  May  17,  2001.  The  Department 
received  a  response  to  its  Q&\^  inquiry 
from  seven  producers/exporters  of 
subject  merchandise.  Universal,  Ispat, 
Nava  Bharat,  Maharashtra  Electrosmehs 
Ltd  (Maharashtra).  GMR  Technologies 
and  Industries  Ltd.  (GMR),  Hira  Ferro 
Alloys  Limited  (Hira  Ferro),  and  Indsil 
Electrosmehs  Ltd.  (Indsil).  Since  the 
Department  received  Maharashtra's 
response  late  (dated  August  18,  2001). 
the  company  was  not  considered  in  the 
respondent  selection.  Two  companies, 
GMR  and  Hira  Ferro,  reported  no 
shipments  to  the  United  States  during 
the  POI.  Indsil  informed  the  Department 
that,  based  on  petitioners'  request  of 
May  17.  2001,  to  amend  the  scope,  the 
company  had  no  shipments  of  subject 
merchandise  to  the  United  States.  For 
two  more  producers/exporters,  Moldex 
International  and  Quality  Steels  & 
Forgings,  the  Department's  inquiry  of 
Q&V  was  undeliverable.  Based  on  the 
information  submitted,  the  Department 
selected  the  following  two  respondents: 
Universal  and  Nava  Bharat.  For  further 
information,  please  see  Memorandum  to 
Joseph  Spetrini.  Deputy  Assistant 
Secretary,  AD/CVD  Enforcement.  Group 
III.  through  Barbara  E  Tillman. 
Director.  Office  of  AD/CVD  Enforcement 
VII,  from  Team:  Antidumping  Duty 
Investigation  of  Silicomanganese  from 
India:  Respondent  Selection,  dated  July 
13,  2001.  "The  public  version  is  on  file 
in  the  Central  Records  Unit,  Room  B- 
099  of  the  main  Commerce  Building  (B- 
099). 

On  July  18.  2001.  the  Department 
issued  an  antidumping  duty 
questionnaire  to  Universal  and  Nava 
Bharat,  both  producers/exporters  of 
subject  merchandise  in  India.  We 
requested  that  both  companies  respond 
to  section  A  (general  information, 
corporate  structure,  sales  practices,  and 
merchandise  produced),  section  B 
(home  market  or  third-country  sales), 
section  C  (U.S.  sales),  section  D  (cost  of 
production/constructed  value),  and,  if 
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applicable,  section  E  (cost  of  further 
manufacture  or  assembly  performed  in 
the  United  States). 

Nava  Bharat  and  Universal  submitted 
their  initial  responses  to  section  A  of  the 
Department's  questiormaire  on  August 
8,  2001  and  August  9,  2001, 
respectively.  We  received  responses  to 
sections  B  through  D  from  Nava  Bharat 
and  Universal  on  September  4,  2001. 
Petitioners  filed  comments  regarding 
section  A  £md  sections  B  through  D  of 
Nava  Bharat's  response  on  September  9, 
2001  and  September  13,  2001. 
respectively,  and  regarding  section  A 
and  sections  B  through  C  and  section  D 
of  Universal's  response  on  September 
12,  2001,  September  13,  2001,  and 
September  18,  2001,  respectively.  We 
issued  a  supplemental  questionnaire  to 
Nava  Bharat  for  sections  A  through  D  on 
September  29,  2001,  and  we  issued 
supplemental  questionnaires  to 
Universal  for  sections  A  through  C  on 
September  26.  2001,  and  for  section  D 
on  October  2,  2001.  Nava  Bharat  filed  its 
response  to  our  supplemental 
questionnaire  on  October  9.  2001. 
Universal  filed  its  responses  to  our 
sections  A  through  D  supplemental 
questionnaire  on  October  11,  2001. 

On  July  16.  2001  petitioners  filed  an 
allegation  that  critical  circumstances 
exist  with  respect  to  imports  of 
silicomanganese  from  India.  In  its 
Notice  of  Preliminary  Determination  Of 
Critical  Circumstances: 
Silicomanganese  from  India.  66  FR 
53207  (October  19.  2001)  [Preliminary 
Determination  of  Critical 
Circumstances),  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  for  Universal  and 
"all  others,"  but  not  for  Nava  Bharat 

Based  on  petitioners'  request,  the 
Department  postponed  the  preliminary 
determination  in  the  antidumping  duty- 
investigation  by  30  days,  until  October 
15,  2001.  See  Silicomanganese  from 
Kazakhstan.  India  and  Venezuela: 
Notice  of  Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty- 
Investigations.  66  FR  45964  (August  31, 
2001).  Because  the  Indian  investigation 
is  extraordinarily  complicated,  and  the 
case-specific  information  to  be  analyzed 
within  the  time  constraints  was 
voluminous,  the  Department  postponed 
the  preliminary  determination  for  a 
second  time,  until  November  2,  2001 
See  Silicomanganese  From  Kazakhstan, 
India  and  Venezuela;  Notice  of 
Postponement  of  Preliminary 
Determinations  in  Antidumping  Ehity 
Investigations,  66  FR  53206  (October  19. 
2001). 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1,  2000  through  March  31.  2001 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
April  2001),  and  is  in  accordance  with 
our  regulations  See  19  CFR 
351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  all  forms,  sizes 
and  compositions  of  silicomanganese. 
except  low-carbon  silicomanganese, 
including  silicomanganese  briquettes, 
fines  and  slag.  Silicomanganese  is  a 
ferro  alloy  composed  pnncipally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur 
Silicomanganese  is  sometimes  referred 
to  as  ferro  silicon  manganese. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous 
Silicomanganese  is  properly  classifiable 
under  subheading  7202  30  0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  Some 
silicomanganese  may  also  be  classified 
under  HTSUS  subheading  7202.99  5040. 
This  scope  covers  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  remains 
dispositive. 

The  low-carbon  silicomanganese 
excluded  from  this  scope  is  a  ferro  alloy 
with  the  following  chemical 
specifications:  minimum  55  percent 
manganese,  minimum  27  percent 
silicon,  minimum  4  percent  iron, 
maximum  0.10  percent  phosphorus, 
maximum  0.10  percent  carbon  and 
maximum  0.05  percent  sulfur.  Low- 
carbon  silicomanganese  is  used  in  the 
manufacture  of  stainless  steel  and 
special  carbon  steel  grades,  such  as 
motor  lamination  grade  steel,  requiring 
a  very  low  carbon  content.  It  is 
sometimes  referred  to  as  ferro 
manganese-silicon  Low -carbon 
silicomanganese  is  classifiable  under 
HTSUS  subheading  7202.30.0000. 

Product  Comparisons 

Pursuant  to  section  771(16)  of  the 
Tariff  Act,  all  products  produced  by  the 
respondent  within  the  scope  of  the 


investigation,  detailed  above,  and  sold 
in  the  comparison  market  dunng  the 
POI.  are  considered  to  be  foreign  like 
products.  To  match  US  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product,  we 
relied  on  two  physical  characteristics: 
grade  and  size  During  the  POI.  Nava 
Bharat  sold  two  products  in  both  the 
HM  and  the  United  States.  Universal 
sold  three  products  in  the  HM  and  one 
in  the  United  States.  Since  the  products 
sold  in  both  markets  by  both  companies 
were  identical,  no  matches  of  similar 
merchandise  were  utilized  in  our 
calculations. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
silicomanganese  from  India  were  made 
in  the  United  States  at  less  than  fair 
value,  we  compared  export  price  (EP)  to 
normal  value  (NV).  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice.  In  accordance 
Vkith  section  777A(d)(l)(A)(i)  of  the 
Tariff  .^ct,  we  calculated  weighted- 
average  EPs  for  comparison  to  weighted- 
average  NVs. 

Export  Price 

iVav'CJ  Bharat 

Nava  Bharat  reported,  as  export  price 
(EP)  transactions,  sales  of  subject 
merchandise  sold  to  unaffiliated  U.S. 
customers  pnor  to  importation  See 
Nava  Bharat's  section  A  response  of 
August  8,  2001,  at  10.  and  section  C 
response  of  September  4,  2001 .  at 
Exhibit  C-7.  We  calculated  EP  in 
accordance  with  section  772(a)  of  the 
Tariff  Act  because  the  merchandise  was 
sold  to  the  first  unaffiliated  purchaser  in 
the  United  States  prior  to  importation 
and  the  CEP  methodology  was  not 
otherwise  warranted,  based  on  the  facts 
of  record.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  7721c)(2){A)  of  the  Tariff  Ad: 
these  included,  where  appropriate, 
foreign  inland  freight  and  foreign 
brokerage  and  handling  charges  See 
Memorandum  to  File  from  Elfi  Blum 
through  Sally  Gannon  Preliminary 
Determination  of  Antidumping 
Investigation  of  Silicomanganese  from 
India-Analysis  of  Nava  Bharat  Ferro 
AJloys  Limited  (November  2.  2001 ) 
[Analysis  Memorandum  Nava  Bharat) 
(public  version  on  file  in  the 
Department's  Central  Records  Unit,  in 
Room  B-099).  In  addition,  we  did  not 
add  duty  drawback  to  the  starting  price 
Section '772(c)(1)(B)  of  the  Tariff  Act 
provides  that  export  pnce  (or 
constructed  export  price)  shall  be 
increased  by  "the  amount  of  any  import 
duties  imposed  by  the  country  of 
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exportation  which  have  been  rebated,  or 
which  have  not  been  collected,  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States."  The 
Department  determines  that  an 
adjustment  to  U.S.  price  for  a  claimed 
duty  drawback  is  appropriate  when  a 
company  can  demonstrate  that  it  meets 
both  parts  of  our  two-part  test.  There 
must  be:  (1)  a  sufficient  link  between 
the  import  duty  and  the  rebates,  and  (2) 
a  sufficient  amount  of  raw  materials 
imported  and  used  in  the  production  of 
the  final  exported  product.  See  e.g. 
Stainless  Steel  Wire  Rod  From  India: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  65  FR  31302 
(May  17,  2000)  (Steel  Wire  Rod  from 
India).  In  its  supplemental  response, 
Nava  Bharat  neither  established  the  link 
between  import  dut\'  and  the  rebates 
received  from  the  Indian  government, 
nor  showed  that  it  imported  sufficient 
volume  of  raw  materials  to  account  for 
the  level  of  duty  drawback  claimed  for 
its  exports  to  the  United  States  during 
the  POI. 

Universal 

Universal  reported,  as  export  price 
(EP)  transactions,  sales  of  subject 
merchandise  sold  to  unaffiliated  U.S. 
customers  prior  to  importation.  See 
Universal's  section  A  response  of 
August  9,  2001,  and  section  C  response 
of  September  4.  2001   We  calculated  EP 
in  accordance  with  section  772(a)  of  the 
Tariff  Act  because  the  merchandise  was 
sold  to  the  first  unaffiliated  purchaser  in 
the  United  States  prior  to  importation 
and  CEP  methodology  was  not 
otherwise  warranted,  based  on  the  facts 
of  record.  We  based  EP  on  FOB  price  to 
unaffiliated  purchasers  in  the  United 
States.  Since  respondent  sells  to  the 
United  States  in  bulk  and  did  not  incur 
any  packing  costs,  we  did  not  include 
it  in  our  calculations.  We  made 
deductions  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Tariff  Act:  these  included,  where 
appropriate,  foreign  inland  freight, 
foreign  brokerage  and  handling  charges, 
and  insurance. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B){i}oftheTariff  Act.  tothe 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  U.S.  LOT  is  also  the 
level  of  the  starting  price  sale,  which  is 


usually  from  the  exporter  to  the 
importer  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  affect 
price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Tariff 
Act  (the  CEP  offset  provision).  See,  e.g.. 
Certain  Carbon  Steel  Plate  from  South 
Africa,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  62  FR  61731 
(November  19,  1997). 

Under  section  351.412(c)(2)  of  the 
Department's  regulations,  the  Secretar>- 
will  determine  that  sales  are  made  at 
different  levels  of  trade  if  they  are  made 
at  different  marketing  stages  (or  their 
equivalent).  According  to  this 
regulation,  "[slubstantial  differences  in 
selling  activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stage  of 
marketing  "  and  "(sjome  overlap  in 
selling  activities  will  not  preclude  a 
determination  that  two  sales  are  at 
different  stages  of  marketing."' 

Nava  Bharat 

In  evaluating  LOT  for  Nava  Bharat,  we 
obtained  information  from  Nava  Bharat 
about  the  marketing  stages  involved  in 
its  reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  Nava  Bharat  for 
each  chaimel  of  distribution. 

In  the  home  market.  Nava  Bharat 
reported  two  channels  of  distribution 
based  on  customer  categor\'.  See  Nava 
Bharat  s  August  8,  2001  response  at 
page  A-10  &  11 ,  and  its  September  4, 
2001  response  at  page  B-5  &  B-6.  The 
selling  activities  did  not  differ 
significantly  by  channel  of  distribution. 
See  page  B-14,  Because  the  selling 
functions  performed  for  each  chaimel 
are  sufficiently  similar,  channels  of 
distribution  do  not  qualify  as  separate 
LOTs.  Therefore,  we  preliminarily 
determine  that  one  LOT  exists  for  Nava 
Bharat  s  home  market  sales. 


In  the  United  States,  Nava  Bharat 
reported  one  channel  of  distribution  for 
sales  of  subject  merchandise  during  the 
POI  (EP  sales  made  directly  to  one 
customer  category).  For  further 
proprietary  details,  see  Analysis 
Memorandum  Nava  Bharat.  Based  on 
the  information  provided  by  Nava 
Bharat,  we  preliminarily  determine  that 
one  LOT  exists  in  the  United  States. 

Nava  Bharat  claimed  that  its  sales  to 
home  market  customers  were  at  a 
different  LOT  than  its  sales  to  U.S. 
customers  and.  therefore,  claimed  a  LOT 
adjustment.  Pursuant  to  section 
351.412(c)(2)  of  the  Department's 
regulations,  substantial  differences  in 
selling  activities  are  necessary  in  order 
to  find  a  LOT  difference.  Also  see  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Honey  from  Argentina, 
66  FR  50611  (October  4.  2001),  and 
accompanying  Issues  and  Decision 
Memorandimi  at  Comment  18,  and 
Grain-Oriented  Electrical  Steel  From 
Italy:  Final  Results  of  Antidumping 
Administrative  Review,  66  FR  14887 
(March  14,  2001),  and  accompanying 
Issues  and  Decisions  Memorandum  at 
Comment  2.  The  information  submitted 
by  Nava  Bharat  demonstrates  only  one 
difference  in  selling  activities  for  one 
customer  category  in  the  home  market. 
Based  on  the  limited  degree  to  which 
selling  functions/services  differ  on  Nava 
Bharat's  sales  to  its  home  market 
customer  category  and  Nava  Bharat's 
sales  to  its  U.S.  customer  category,  we 
preliminarily  determine  that  the  U.S. 
LOT  is  comparable  to  the  home  market 
LOT.  See  Nava  Bharat's  supplemental 
response  of  October  9,  2001,  at  page  5. 

Universal 

In  evaluating  LOT  for  Universal,  we 
obtained  information  from  Universal 
about  the  marketing  stages  involved  in 
its  reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  Universal  for 
each  channel  of  distribution. 

In  the  home  market,  Universal 
reported  two  channels  of  distribution 
with  respect  to  customer  category  and 
chaimel,  one  to  distributors  and  one  to 
end  users.  See  Universal's  August  9, 
2001,  response  at  page  A-7  &  8,  and  its 
October  11,  2001  response  at  page  A-4 
&  5.  Universal  claims  that  more  selling 
services  are  required  in  the  home 
market  because  most  of  its  customers 
are  end  users.  Such  activities  include 
calling  customers,  negotiating  for 
orders,  arranging  freight  and  delivery, 
and  attending  to  quality-related  matters. 
Universal  did  not  specify  what  selling 
functions  are  required  for  sales  to 
distributors,  but  it  did  state  that  sales 
made  in  the  western  region  are  handled 
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by  an  unaffiliated  agent  that  earns  three 
percent  commission  for  his  services. 
Universal  did  not  fully  explain  the 
selling  activities  for  its  second  channel 
of  distribution  and  how  the  end  user 
channel  is  different  from  the  distributor 
channel  in  the  home  market.  Therefore, 
based  on  the  information  on  the  record 
for  this  preliminary  determination,  we 
find  that  there  is  only  one  LOT. 
However,  the  Department  will  request 
further  clarification  from  Universal 
through  supplemental  questionnaires 
and  during  verification 

In  the  United  States.  Universal  states 
that  the  prices  charged  for  United  States 
sales  are  lower  than  the  prices  charged 
for  home  market  sales  because,  in  the 
United  States,  it  sells  to  traders  in  bulk 
while,  in  the  home  market,  it  sells  in 
bags  of  50  kg  to  end  users,  and  to  some 
sales  distributors.  Id  at  A-9.  In  addition. 
Universal  reported  one  channel  of 
distribution  for  sales  of  subject 
merchandise  during  the  POI  (EP  sales 
made  directly  to  one  customer  category ). 
For  its  U.S.  sales.  Universal  claims  that, 
aside  from  executing  the  sales 
transactions  and  arranging  for  freight 
and  deliver*',  no  other  selling  activities 
are  provided  on  export  sales. 

Universal  claims  that  its  sales  to  home 
market  customers  were  at  a  different 
LOT  than  its  sales  to  U.S.  customers 
and,  therefore,  the  Department  should 
adjust  for  the  LOT  difference.  In  this 
case,  the  selling  activities  for  U.S  sales 
are  similar  if  not  identical  to  the  selling 
activities  for  home  market  sales  For 
U.S.  sales,  just  as  for  home  market  sales. 
Universal  bas  to  maintain  contact  with 
its  customers,  negotiate  orders,  and 
arrange  for  freight.  Moreover,  the  only 
selling  activity  that  is  allegedly  done  in 
the  home  market  and  not  the  US 
market  is  attending  to  quality-related 
matters.  However.  Universal  failed  to 
explain  or  quantif\'  such  selling  activity 
Furthermore,  based  on  section 
351.412(c)(2)  of  the  Department's 
regulations,  substantial  differences  in 
selling  activities  are  necessar>  in  order 
to  find  a  LOT  difference.  Also  see  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Honey  from  Argentina. 
66  FR  5061 1  (October  4,  2001).  and 
accompan>ing  Issues  and  Decision 
Memorandum  at  Comment  18,  and 
Grain-Oriented  Electrical  Steel  From 
Italy:  Final  Results  of  Antidumping 
Administrative  Review.  66  FR  14887 
(March  14.  2001),  and  accompanying 
Issues  and  Decisions  Memorandum  at 
Comment  2.  Therefore,  based  on  the 
information  provided  by  Universal,  we 
preliminarily  determine  that  one  LOT 
exists  in  the  United  States  and  the  home 
market. 


Normal  Value 

Home  Market  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
Nava  Bharat's  and  Universal's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  US  sales  of 
the  subject  merchandise,  respectively, 
in  accordance  with  section  773(a)(1)(C) 
of  the  Tariff  Act.  As  both  Nava  Bharat's 
and  Universal's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  N'V  on  home 
market  sales  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade. 

Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  ofthe  Tariff  Act.  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  silicomanganese  in 
India  were  made  at  prices  below  the 
cost  of  production  (COP).  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether 
Nava  Bharat  or  Universal  made  home 
market  sales  during  the  POI  at  prices 
below  their  respective  COP,  within  the 
meaning  of  section  773fb)  of  the  Tariff 
Act.  We  conducted  the  COP  analysis 
described  below 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  Nava  Bharat's  and 
Universal's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  home  market  SG&A 
expenses,  including  interest  expenses, 
and  packing  costs,  where  applicable.  We 
relied  on  the  home  market  sales  and 
COP  information  provided  by  both 
respondents  in  their  original  and 
supplemental  responses  Where 
appropriate,  we  made  certain 
adjustments  to  Nava  Bharat's  and 
Universal's  reported  COP  See  Analysis 
Memorandum  Nava  Bharat:  and 
Memorandum  to  the  File,  from  Abdelali 
Elouaradia  through  Sally  Gannon: 
Preliminary  Calculation  Memo, 
(November  2.  2001)  on  file  in  room  B- 
099  of  the  Main  Commerce  building. 


B  Test  of  Home-Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COPs  for  Nava  Bharat  and 
Universal  to  the  home  market  sales 
prices  ofthe  foreign  like  product,  as 
required  under  section  773('b)  ofthe 
Tariff  .\c\.  m  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  [i.e..  a  period  of 
one  year)  in  substantial  quantities  and 
whether  such  prices  were  sufficient  to 
permit  the  recover.-  of  all  costs  within 
a  reasonable  period  of  time  In 
accordance  with  section  773(b)(2)(C)(i) 
of  the  Tariff  Act,  we  determined  that 
sales  made  below  the  COP  were  made 
in  substantial  quantities  if  the  volume  of 
such  sales  represented  20  percent  or 
more  of  the  volume  of  sales  under 
consideration  for  the  determination  of 
normal  value. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges  and  other  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773rb)(2)(C)  ofthe 
Tariff  Act.  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities  "  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP.  we 
determined  such  sales  to  have  been 
made  in    substantial  quantities    within 
an  extended  period  of  time  in 
accordance  with  section  773rb)(2)(B)  or 
the  Tariff  Act.  In  such  cases,  because  we 
compared  prices  to  POI-average  costs, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recover*-  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Tanff  Act 
Therefore,  we  disregarded  the  below- 
cost  sales. 

Nava  Bharat 

We  found  that  for  some  ofthe  models 
of  silicomanganese  sold  in  the  home 
market,  more  than  20  percent  of  Nava 
Bharat's  home  market  sales  were  made 
within  an  extended  penod  of  time  at 
prices  less  than  the  COP  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time  We  therefore  disregarded  these 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining  NV.  in 
accordance  with  section  773(b)(1)  ofthe 
Tariff  Act.  Since  all  U.S.  sales  of 
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silicomanganese  were  of  a  model 
identical  or  similar  to  that  sold  in  the 
home  market  and  there  were  sufficient 
above-cost  sales  of  that  model,  we  did 
not  have  to  compare  EP  to  CV  in 
accordance  with  section  773(a)(4)  of  the 
Tariff  Act. 

Universal 

We  found  that  for  some  of  the  models 
of  silicomanganese  sold  in  the  home 
market,  more  than  20  percent  of 
Universal  s  home  market  sales  were 
made  within  an  extended  period  of  time 
at  prices  less  than  the  COP  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  these 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Tariff  Act.  Since  all  U  S.  sales  of 
silicomanganese  were  of  a  model 
identical  to  that  sold  in  the  home 
market  and  there  were  sufficient  above- 
cost  sales  of  that  model,  we  did  not  have 
to  compare  EP  to  CV  in  accordance  with 
section  773(a)(4)  of  the  Tariff  Act. 

Price-to-Price  Comparisons 

Sava  Bharat 

We  calculated  NV  based  on  the 
delivered  prices  to  unaffiliated 
customers.  We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
inland  freight.  We  made  adjustments 
under  section  773(a)(6)(C)(iii)  of  the 
Tariff  Act  for  differences  in 
circumstances  of  sale  (COS)  based  on 
direct  selling  expenses.  We  have 
recalculated  the  value  of  other  direct 
selling  expenses,  based  on  Nava 
Bharat's  amended  Exhibit  D-8  in  the 
supplemental  response  and  included  it 
in  our  calculations  of  the  foreign  unit 
price  in  dollars  (FUPDOL).  We  also 
made  COS  adjustments  for 
commissions.  See  Analysis 
Memorandum  \'ava  Bharat.  In  addition, 
we  made  COS  adjustments  for  imputed 
credit  expenses  However,  we  did  not 
rely  on  Nava  Bharat's  reported  U.S. 
credit  expenses,  because  Nava  Bharat 
did  not  use  the  appropriate  interest  rate. 
Therefore,  we  recalculated  credit 
expenses  using  the  average  short-term 
lending  rates  calculated  by  the  Federal 
Reserve  We  made  deductions  for  home 
market  packing  costs. 

Universal 

We  calculated  NV  based  on  the  ex- 
factory  prices  to  unaffiliated  customers. 
We  made  adjustments  under  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  for 
differences  in  circumstances  of  sale  for 
imputed  credit  expenses,  interest 
revenue  and  banking  charges.  However, 


we  did  not  rely  on  Universal 's  reported 
home  market  credit  expenses  because 
Universal  calculated  these  expenses 
using  a  gross  unit  price  inclusive  of 
taxes.  Therefore,  we  recalculated  credit 
expenses  using  the  gross  unit  price 
exclusive  of  any  taxes.  Universal  paid 
commissions  to  unaffiliated  sales 
intermediaries  on  some  home  market 
sales  of  silicomanganese  but  did  not  pay 
commissions  on  its  U.S.  sales. 
Therefore,  in  accordance  with  19  CFR 
351.410(a),  we  offset  the  commission 
incurred  in  the  home  market,  with 
indirect  selling  expenses  incurred  on 
U.S.  sales  to  the  extent  of  the  lesser  of 
the  commission  or  the  indirect  selling 
expenses.  We  made  deductions  for 
home  market  packing  costs.  However, 
we  did  not  add  U.S.  packing  costs  to  NV 
as  the  respondent  reported  that  it 
incurred  no  such  expenses  in  selling 
silicomanganese  in  the  U.S.  market. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Tariff  Act.  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales,  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

Pursuant  to  section  782{i)  of  the  Tariff 
Act,  we  intend  to  verify  all  information 
relied  upon  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Tariff  Act,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  silicomanganese  from 
India  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  as 
follows:  For  Nava  Bharat,  Customs 
should  suspend  liquidation  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register:  for  Universal,  and 
"all  others,"  Customs  should  suspend 
liquidation  on  or  after  the  date  which  is 
90  days  prior  to  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
due  to  the  Preliminary-  Determination  of 
Critical  Circumstances.  We  will  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 


Weighted- 
average 
margin 

percentage 


Nava  Bharat  Ferro  Alloys  Ltd   .. 
Universal  Fen-o  and  Allied 
Chemicals  Ltd 

22  88 
13  24 

All  Others  

18.94 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  have  notified  the  ITC 
of  our  determination.  If  our  final 
antidumping  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  matericil  injury  to, 
the  U.S.  industry.  The  deadline  for  that 
ITC  determination  would  be  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  the  date  of  our  final 
determinations. 

Public  Comment 

Unless  otherwise  notified  by  the 
Department,  case  briefs  or  other  written 
comments  in  at  least  sLx  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
fifty  days  after  the  date  of  publication  of 
this  notice,  and  rebuttal  briefs,  limited 
to  issues  raised  in  case  briefs,  no  later 
than  fifty-five  days  after  the  date  of 
publication  of  this  preliminary 
determination.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  In  accordance 
with  section  774  of  the  Tariff  Act,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice,  time  and  room  to  be  determined, 
at  the  U.S.  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  187C,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
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name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  case  and  rebuttal  briefs.  If 
this  investigation  proceeds  normally,  we 
will  make  our  final  determination  no 
later  than  75  days  after  the  date  of  this 
preliminary  determination. 

This  determination  is  issued 
published  pursuant  to  sections  733(f) 
and  777(i)(l)  of  the  Tariff  Act. 

Dated:  November  2,  2001. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration 

(PR  Doc.  01-28227  Filed  11-8-01;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Alcoa  Point  Comfort/Lavaca  Bay  NPL 
Site,  Point  Comfort,  Texas;  Notice  of 
Availability 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACTION:  Alcoa  Point  Comfort/Lavaca  Bav 
NPL  Site.  Point  Comfort.  Texas:  Notice 
of  availability  of  the  final  damage 
assessment  and  restoration  plan/ 
environmental  assessment  for  ecological 
injuries  and  ser\'ice  losses. 

summary:  Under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  regulations  (CERCLA. 
43  CFR  sections  11.32  and  11.81-11.82). 
natural  resource  trustees  are  providing 
notice  to  the  public  on  the  availability 
of  a  document  entitled.  "Final  Damage 
Assessment  and  Restoration  Plan  and 
Environmental  Assessment  for  the  Point 
Comfort/Lavaca  Bay  NPL  Site  Ecological 
Injuries  and  Ser\ice  Losses"  (Final 
DARP/EA)  This  document  has  been 
approved  by  the  state  and  federal 
natural  resource  trustee  agencies  to 
address  natural  resource  injuries  and 
resource  services  losses  of  an  ecological 
nature  attributable  to  releases  of 
hazardous  substances  from  the  Alcoa 
Point  Comfort/Lavaca  Bav  NPL  Site 
(Site).  This  DARP/EA  finalizes  the 
trustees'  assessment  of  these  natural 
resource  injuries  and  service  losses 
attributable  to  the  Site,  and  the  plan  for 
restoring  ecological  resources  and 
services  to  compensate  for  those  injuries 
and  losses.  This  Final  DAiy/EA  also 
contains  the  trustees'  evaluation  of 
ecological  losses  after  1999  and  all 
terrestrial  resource  injuries,  and  their 
corresponding  restoration  requirements. 


based  on  an  anticipated  final  remedy.  If 
the  announced  final  remedy  is 
consistent  with  this  evaluation,  this 
document  will  also  constitute  the  final 
assessment  and  restoration  plan  for 
these  remaining  ecological  losses. 

The  development  ofthis  Final  DARP/ 
EA  included  release  of  a  Draft  of  this 
DARP/EA  for  public  review  and 
comment  on  July  14.  2000  (65  Fed.  Reg. 
43739,  July  14,  2000;  25  Tex.  Reg.  6843, 
July  14.  2000;  Port  Lavaca  Wave,  July  22 
and  26,  2000;  Victoria  Advocate,  Julv  25 
and  27,  2000).  The  Draft  DARP/EA 
described  the  trustees'  assessment  of  the 
ecological  injuries  and  services  losses 
attributable  to  hazardous  substances  at 
the  Site  (including  the  evaduation  of 
ecological  losses  after  1999  and 
terrestrial  resource  injuries  based  on  the 
anticipated  final  remedy),  evaluated  a 
reasonable  range  of  restoration  actions 
with  the  potential  to  restore,  replace  or 
acquire  similar  resource  ser\'ices.  and 
identified  the  restoration  actions  that 
were  preferred  for  use  to  compensate  for 
the  resource  injuries  and  losses  being 
assessed.  The  period  for  public  review 
and  comment  on  the  Draft  DARP  'EA. 
that  ended  on  August  14.  2000. 
included  a  public  meeting  in  Port 
Lavaca.  Texas,  on  luly  27.  2000.  During 
the  public  review  period,  no  WTitten 
public  comments  on  the  document  were 
received  and  all  verbal  comments  at  the 
public  meeting  were  supportive  of  the 
actions  proposed  in  the  Draft  DARP/EA 
The  Final  DARP/EA  has  not  been 
changed  due  to  public  review  and  input, 
ADDRESSES:  Requests  for  copies  of  this 
Final  DARP/EA  should  be  sent  to 
Richard  Seller  of  the  Texas  Natural 
Resources  and  Conser\'ation 
Commission  (TNRCC),  MC142.  P.O.  Box 
13087,  Austin.  TX  78711-3087  or  John 
Kern  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOA.M. 
9721  Executive  Center  Drive  North, 
Suite  134.  St.  Petersburg,  FL  33702.  A 
copy  ofthis  Final  DARP/EA  is  also 
available  for  downloading  at  http:// 
v^'\^^^■.darp.noaa  gov,  publicat  htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Seller  at  (512)  239-2523,  e- 
mail:  rseiler@tnrccstate.tx. us.  or  lohn 
Kern  at  (727)  570-5391,  ext  158,  e-mail: 
john.kern<Snoaa.gov. 
SUPPLEMENTARY  INFORMATION:  The  .Alcoa 
Point  Comfort  Lavaca  Bay  N'PL  Site  is 
located  in  Point  Comfort.  Calhoun 
County.  Texas  and  encompasses 
releases  of  hazardous  substances  from 
Alcoa's  Point  Comfort  Operations 
facility  Between  1948  and  the  present. 
Alcoa  has  constructed  and  operated 
several  types  of  manufacturing 
processes  at  this  facility,  including 
aluminum  smelting,  carbon  paste  and 


briquette  manufacturing,  gas  processing, 
chlor-alkali  processing,  and  alumina 
refining  Past  operations  at  the  facility 
have  resulted  in  the  release  of 
hazardous  substances  into  the 
environment,  including  through  the 
discharge  of  mercury -containing 
wastewater  into  Lavaca  Bay  from  1966 
to  1970  and  releases  of  mercury  into  the 
bay  through  a  groundwater  pathway  In 
April  1988.  the  Texas  Department  of 
Health  (TDH)  issued  a  "closure  "  order 
prohibiting  the  taJdng  of  finfish  and 
crabs  for  consumption  from  a  specified 
area  of  Lavaca  Bay  near  the  facility  due 
to  elevated  mercury  concentrations 
found  in  these  species 

The  Alcoa  Point  Comfort/Lavaca  Bav 
Site  was  added  to  the  National  Priorities 
List  (NTL).  under  section  105  of 
CERCL.\.  42  use.  9601  et  seq  .  on 
March  25.  1994  (59  FR  8724;  February 
23.  1994).  The  Site  was  listed  primarily 
due  to  the  presence  of  mercun  in 
several  species  of  finfish  and  crabs  in 
Lavaca  Bay.  the  fishing  closure  imposed 
by  TDH.  and  the  presence  of  mercur\' 
and  other  hazardous  substances  in  bay 
sediments  adjacent  to  the  facility  Alcoa, 
the  State  of  Texas  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
signed  an  Administrative  Order  on 
Consent  lAOC)  under  CERCLA  in  March 
1994  for  the  conduct  of  a  remedial 
investigation  and  feasibility  study  (RI/ 
FS)  for  the  Site. 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA, 
acting  on  behalf  of  the  Department  of 
Commerce),  the  United  States 
Department  of  the  Interior  (DOI).  the 
Texas  Parks  and  Wildlife  Department 
(TPWD).  the  Texas  General  Land  Office 
(TGLO),  and  the  Texas  Natural 
Resources  and  Conserxation 
Commission  (TNRCC)  are  designated 
natural  resource  trustees  under  section 
107(f)  of  CERCL-\.  section  311  of  the 
Federal  Water  Pollution  and  Control  Act 
(FWPCA).  33  U.S.C.  section  1321,  and 
other  applicable  federal  or  state  laws, 
including  subpart  G  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR 
sections  300,600-300  615  As  trustees, 
these  agencies  are  authorized  to  act  on 
behalf  of  the  public  under  these 
authorities  to  protect  and  restore  natural 
resources  injured  or  lost  as  a  result  of 
discharges  or  releases  of  hazardous 
substances. 

Paralleling  the  Rl/FS  process  for  the 
Site,  the  trustees  have  undertaken  an 
assessment  of  the  natural  resource 
injuries  and  senice  losses  attributable 
to  hazardous  substances  at  the  Site.  The 
assessment  for  this  Site  has  been  aided 
and  supported  by  Alcoa's  cooperation 
under  a  Memorandum  of  Agreement 
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between  Alcoa  and  the  Trustees, 
effective  January  14,  1997.  The  Final 
DARP/EA  released  today  has  been 
developed  under  the  cooperative 
assessment  framework  outlined  in  the 
MOA. 

The  Final  DARP/EA  released  today  is 
focused  on  natural  resource  injuries  or 
services  losses  of  an  ecological  nature 
caused  by  the  hazardous  substances  at 
the  Site.  It  completes  the  second  stage 
of  the  assessment  and  restoration 
planning  process  for  the  Site.  The  first 
stage  of  the  assessment  process  focused 
on  recreational  fishing  service  losses 
resulting  from  the  fishing  closure.  The 
Final  DARP/EA  covering  the 
recreational  fishing  service  losses  is  also 
being  released  today  and  is  the  subject 
of  a  separate  notice. 

This  Final  DARP/EA  finalizes  the 
information  and  methods  used  to  assess 
these  ecological  injuries  and  losses, 
including  the  scale  of  restoration 
actions,  and  the  actions  selected  to 
restore,  replace  or  acquire  resources  or 
services  equivalent  to  those  lost.  The 
document's  principal  focus  is  on 
ecological  losses  due  to  known  Site 
contamination  and  response  actions 
initiated  at  the  Site  prior  to  the  end  of 
1999.  However,  the  document  also 
includes  the  trustees'  evaluation  of 
ecological  losses  after  1999  and  all 
terrestrial  resource  injuries,  and  their 
corresponding  restoration  requirements, 
based  on  an  anticipated  final  remedy  If 
the  announced  final  remedy  is 
consistent  with  the  remedy  anticipated, 
this  document  will  also  constitute  the 
final  assessment  and  restoration  plan  for 
these  ecological  losses.  If  not,  then 
additional  assessment  analyses  may  be 
necessarv'  and  a  third  and  final  stage 
DARP/EA  may  be  required. 

Dated  October  25.  2001. 
lamison  S.  Hawkins, 
Deputy  Assi<it<int  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
!FR  Du(    01-280^5  Filed  11-8-01;  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Alcoa  Point  ComfortA^vaca  Bay  NPL 
Site,  Point  Comfort,  TX;  Notice  of 
Availability 

agency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce 

action:  Alcoa  Point  Comfort/Lavaca  Bay 

NPL  Site,  Point  Comfort,  Texas:  Notice 

of  availability  of  a  final  damage 

assessment  and  restoration  plan/ 


environmental  assessment  for 
recreational  fishing  service  losses. 

SUMMARY:  Under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  regulations  (CERCLA, 
43  CFR  sections  11.32  and  11.81-11.82), 
natural  resource  trustees  are  providing 
notice  on  the  availability  of  a  document 
entitled.    Final  Damage  Assessment  and 
Restoration  Plan  and  Environmental 
Assessment  for  the  Point  Comfort/ 
Lavaca  Bay  NPL  Site  Recreational 
Fishing  Service  Losses"  (Final  DARP/ 
EA).  This  document  has  been  approved 
by  the  state  and  federal  natural  resource 
trustee  agencies  to  address  the 
recreational  fishing  service  losses 
attributable  to  hazardous  substances 
released  from  the  Alcoa  Point  Comfort/ 
Lavaca  Bay  NPL  Site  (Site).  This  DARP/ 
EA  finahzes  the  restoration  plan  that 
will  be  used  to  compensate  for 
recreational  fishing  service  losses 
associated  with  the  fishing  closure  at 
the  Site.  In  developmg  this  Final  DARP/ 
EA,  the  trustees  released  a  Draft  DARP/ 
EA  on  September  28,  1999,  for  public 
review  and  comment  for  a  period  of  30 
days  (64  Fed.  Reg.  52294.  September  28. 
1999;  24  Tex.  Reg.  8635,  October  1, 
1999;  Port  Lavaca  Wave,  September 
20,1999)  Based  on  the  public  comments 
received  during  this  period,  the  trustees 
finalized  their  assessment  of  the 
recreational  fishing  service  losses  and 
selected  two  restoration  actions  for 
inclusion  in  the  final  plan,  but  found  it 
necessary  to  propose  other  restoration 
alternatives  to  complete  the  restoration 
plan  for  the  recreational  fishing  service 
losses.  These  revised,  preferred 
alternatives  were  presented  in  a  Revised 
Draft  DARP/EA  released  on  May  12, 
2000,  and  were  also  available  for  public 
review  and  comment  for  a  period  of  30 
davs  (65  Fed  Reg.  30565,  Mav  12,  2000; 
25'Tex.  Reg.  4379.  May  12,  2000;  Port 
Lavaca  Wave,  May  10,  2000).  The 
trustees  received  no  public  comments 
on  the  Revised  Draft  DARP/EA.  In  the 
Final  DARP/EA  released  today,  the 
alternative  restoration  projects  have 
been  selected  to  complete  the 
restoration  plan  for  the  recreational 
fishing  service  losses. 
ADDRESSES:  Requests  for  copies  of  the 
Final  DARP/EA  should  be  sent  to 
Richard  Seller  of  the  Texas  Natural 
Resources  and  Conservation 
Commission  (TNRCC),  MC142,  P.O.  Box 
13087,  Austin,  TX  78711-3087  or  Tony 
Penn  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
1305  East-West  Highway.  Station  10218. 
Silver  Spring.  MD  20910.  A  copy  of  the 
Final  DARP/EA  is  also  available  for 
downloading  at  http:// 
www.darp.noaa.gov/publicat.htm. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Sailer  at  (512)  239-2523,  email: 
rseiler@tnrcc.state.tx.us,  or  Tony  Penn, 
at  (301)  713-3038  x  197,  email: 
tony.penn@noaa.gov 

SUPPLEMENTARY  MFORMATION:  The  Alcoa 
Point  Comfort/Lavaca  Bay  NPL  Site  is 
located  in  Point  Comfort,  Calhoun 
County,  Texas  and  encompasses 
releases  of  hazardous  substances  from 
Alcoa's  Point  Comfort  Operations 
facility.  Between  1948  and  the  present, 
Alcoa  constructed  and  operated  several 
types  of  manufactxmng  processes  at  this 
facility,  including  aluminum  smelting, 
carbon  paste  and  briquette 
manufacturing,  gas  processing,  chlor- 
alkali  processing,  and  alumina  refining. 
Past  operations  at  the  facility  resulted  in 
the  release  of  hazardous  substances  into 
the  environment,  including  the 
discharge  of  mercury-containing 
wastewater  into  Lavaca  Bay  ft-om  1966 
to  1970  and  releases  of  mercury  into  the 
bay  through  groundwater.  In  April  1988. 
the  Texas  Department  of  Health  (TDH) 
issued  a  "closure  order"  prohibiting  the 
taking  of  finfish  and  crabs  for 
consumption  from  a  specific  area  near 
the  facility  due  to  elevated  mercury 
concentrations  in  these  resources. 

The  Alcoa  Point  Comfort/Lavaca  Bay 
Site  was  added  to  the  NPL,  under 
section  105  of  CERCLA.  42  U.S.C.  9601. 
effective  on  March  25,  1994  (59  FR 
8794;  February  23,  1994).  The  Site  was 
listed  primarily  due  to  the  presence  of 
mercur>'  in  several  species  of  fish  and 
crab  in  Lavaca  Bay,  the  fishing  closure 
imposed  by  TDH,  and  the  presence  of 
mercury  and  other  hazardous 
substances  in  bay  sediments  adjacent  to 
the  facility.  Alcoa,  the  State  of  Texas 
and  the  U.S.  Environmental  Protection 
Agency  (EPA)  signed  an  Administrative 
Order  on  Consent  (AOC)  under  CERCLA 
in  March  1994  providing  for  the 
conduct  of  a  remedial  investigation  and 
feasibility  study  (RJ/FS)  for  the  Site. 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA, 
acting  on  behalf  of  the  Department  of 
Commerce),  the  United  States 
Department  of  the  Interior  (DOI),  the 
Texas  Parks  and  Wildlife  Department 
(TPWD).  the  Texas  General  Land  Office 
(TGLO),  and  the  Texas  Natural 
Resources  and  Conservation 
Commission  (TNRCC)  are  designated 
natural  resource  trustees  under  section 
107(f)  of  CERCLA.  section  311  of  the 
Federal  Water  Pollution  and  Control  Act 
(FWPCA).  33  use.  section  1321,  and 
other  applicable  federal  or  state  laws, 
including  subpart  G  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR 
sections  300.600-300.615.  As  trustees, 
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these  agencies  are  authorized  to  act  on 
behalf  of  the  public  under  these 
authorities  to  protect  and  restore  natural 
resources  and  resource  ser%'ices  injured 
or  lost  as  a  result  of  discharges  or 
releases  of  hazardous  substances. 

Paralleling  the  Rl/FS  process  for  the 
Site,  the  trustees  have  undertaken  an 
assessment  of  the  natural  resource 
injuries  and  service  losses  resulting 
from  releases  of  hazardous  substances 
attributable  to  the  Site.  This  assessment 
process  has  been  aided  and  supported 
by  Alcoa's  cooperation  under  a 
Memorandum  of  Agreement  between 
Alcoa  and  the  Trustees,  effective 
January  14,  1997.  The  Final  D.\RP/EA 
released  today  has  been  developed 
under  the  cooperative  assessment 
framework  outlined  in  the  MOA. 

The  Draft  DARP/EA  released  for 
public  review  on  September  28,  1999, 
described  the  assessment  procedures 
being  used  to  define  the  recreational 
fishing  service  losses,  including  to  scale 
restoration  actions,  and  the  restoration 
actions  preferred  for  use  to  compensate 
for  those  losses.  The  choice  of  preferred 
restoration  actions  was  based  on  the 
anticipated  benefits  of  such  actions  to 
both  pier-  or  shore-based  and  boat-based 
anglers.  None  of  the  public  comments 
received  on  the  Draft  DARP/EA  raised 
any  issue  regarding  the  identified 
assessment  procedures  or  the  two 
restoration  actions  proposed  for  use  to 
compensate  for  pier-  or  shore-based 
fishing  losses.  Significant  public 
comments,  however,  were  received 
opposing  the  restoration  action 
proposed  in  the  Draft  DARP/EA  to 
address  the  boat-based  fishing  losses.  In 
considering  these  comments,  the 
trustees  found  it  necessar\'  to  revise  that 
portion  of  the  restoration  plan.  The 
Revised  Draft  DARP/EA  released  on 
May  12,  2000  summarized  the  public 
comments  received,  finalized  the 
assessment  procedures,  finalized  the 
selection  of  the  restoration  actions  for 
the  pier-  or  shore-based  fishing  losses, 
identified  alternative  restoration 
projects  as  preferred  to  address  the 
remainder  of  the  recreational  fishing 
service  losses,  and  explained  the  basis 
and  rationale  for  that  change.  The 
trustees  received  no  comments  on  the 
Revised  Draft  DARP/EA  and,  therefore, 
have  selected  the  alternative  restoration 
projects  for  inclusion  in  the  restoration 
plan  for  the  recreational  fishing  service 
losses.  The  Final  DARP/EA  summarizes 
the  assessment  of  recreational  fishing 
service  losses,  summarizes  this 
restoration  plarming  histon.'  and 
completes  the  final  restoration  plan  to 
compensate  for  those  losses. 

The  Final  DARP/EA  released  today 
only  addresses  recreational  fishing 


service  losses  resulting  from  the  fishing 
closure  Its  release  completes  the  first 
stage  of  the  assessment  and  restoration 
planning  process  for  the  Site.  Natural 
resource  injuries  or  service  losses  of  an 
ecological  nature,  including  those  due 
to  early  or  anticipated  future  response 
actions,  are  being  addressed  as  a 
separate,  second  stage  of  the  assessment 
and  restoration  planning  process.  The 
Final  DARP/EA  for  these  ecological 
injuries  and  losses  is  also  being  released 
today  and  is  the  subject  of  a  separate 
notice. 

Dated:  October  25.  2001. 

lamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

[PR  Doc.  01-28096  Filed  11-8-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Draft  Restoration  Plan 
and  Environmental  Services  Superfund 
Site  (Shore  Realty) 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  availability  of  Draft 
Restoration  Plan  and  Environmental 
Assessment  for  the  Applied 
Environmental  Ser\ices  Superfund  Site 
(Shore  Realty);  request  for  comments. 

SUMMARY:  The  National  Oceanic  and 
.\tmosphenc  Administration  (NOAA)  is 
providing  notice  of  the  availability  of 
the  Draft  Restoration  Plan  and 
Environmental  .Assessment  for  the 
Applied  Environmental  Ser\'ices  (Shore 
Realt>)  Superfund  Site  for  public 
review.  NO.\A.  the  United  States  Fish 
and  Wildlife  Ser\-ice  (USFWS),  under 
the  Department  of  the  Interior,  and  the 
State  of  New  York  (New  York),  serve  as 
natural  resource  trustees  (Trustees)  over 
natural  resources  adversely  affected  by 
releases  of  hazardous  substances  from 
the  Shore  Realty  Superfund  Site  (the 
Site).  NOAA.  the  lead  administrative 
trustee,  in  consultation  with  the  USFWS 
and  New  York,  prepared  this  Draft 
Restoration  Plan  and  Environmental 
Assessment  (Draft  RP/EA)  which;  (1) 
Explains  the  reasons  for  pursuing  an  off- 
site  restoration  project;  (2)  describes  the 
various  off-site  restoration  alternatives 
the  Trustees  considered;  and  (3) 
discusses  the  preferred  restoration 
alternative  which  the  Trustees  have 
selected  for  implementation — the  Bar 
Beach  Lagoon  project. 


DATES:  The  Trustees  will  accept  written 
comments  on  the  Draft  Restoration  Plan 
and  Environmental  Assessment  through 
December  10.  2001 
ADDRESSES:  A  copy  of  this  Draft 
Restoration  Plan  and  Environmental 
Assessment  is  available  for  review 
during  office  hours  at  the  following 
locations:  (1)  Michelle  Schimel.  Toum 
Clerk.  Town  of  North  Hempstead.  200 
Plandome  Road.  Manhassett,  NY  11030 
(516-869-76461;  (2)  EPA  Administrative 
Records  Office.  290*roadwav.  IBlh 
Floor.  New  York,  NY  10007  (212-637- 
4308);  (3)  Brvant  Librarw  2  Paper  Mill 
Road,  Rosh'n.  NY  (516-621-2240);  (4) 
Port  Washington  Librarv.  Manorhaven 
Blvd.,  Port  Washington  (515-883-4400); 
(5)  Lisa  Hoist.  Long  Island  Sound  Study 
Habitat  Restoration,  NYSDEC  Bureau  of 
Marine  Resources,  205  North  Belle 
Meade  Road.  Suite  1.  East  Setauket,  NY 
(631-444-0469);  (6)  Steve  Sanford  . 
NYSDEC.  Division  of  Fish,  Wildlife,  and 
Marine  Resources.  625  Broadwav. 
Albany.  NY  (518-402-8997)  It  is  also 
available  on  NOAA's  Web  page  Ihttp:// 
response.restoration.noaa.gov/cpr/ 
librar\'/publications.htmf)  or  through  a 
link  on  USFWS's  Web  page  (http:// 
contaminants.fws.gov/lssues/ 
Restoration  cfm]  The  Trustees  will 
accept  written  comments  via  facsimile 
(fax)  to  Lisa  Rosman.  NOAA  CPRD.  at 
212-637-4207,  or  by  e-mail  at 
lisa.rosman&noaa  gov 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Rosman.  NOAA  Coastal  Resource 
Coordinator.  212-637-3259,  fax  212- 
637-4207.  e-mail  at 
lisa  rosman^noaa  gov 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Applied  Environmental  Services 
Superfund  Site  ( the  Site,  or  the  Shore 
Realty  site),  is  a  3  2  acre  site  located  in 
Glenwood  Landing.  Nassau  County. 
New  York  Part  of  the  Site  is  a  peninsula 
surrounded  by  the  waters  of  Motts  Cove 
and  Hempstead  Harbor,  located  off  of 
Long  Island  Sound  The  Site  was  first 
used  to  store  petroleum  products  in 
1939.  Subsequently,  the  Site  was  used 
for  the  distribution  and  storage  of 
chemical  solvents  and  the  operation  of 
a  hazardous  waste  facilit)'  Beginning  in 
1974.  numerous  organic  chemical  spills 
were  reported  to  have  occurred, 
including  a  1978  spill  of  about  3.000 
gallons  of  toluene  Several  hazardous 
substances  and  materials,  as  defined  by 
the  United  States  Environmental 
Protection  Agency  (USEPA)  and  listed 
at  40  CFR  302  4.  in  accordance  with 
section  102(aj  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
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(CERCL.-\).  contaminated  the  soil, 
groundwater,  surface  water,  sediment, 
and  air  of  the  Site,  including  toluene, 
xylene,  ethylbenzene,  naphthalene, 
phthalates.  and  polvchlorinated 
hiphenlvs  (PCBs).  See  40  CFR  302.4  and 
42  I'.S.C..  9602.  In  accordance  with 
section  105  of  CERCLA.  the  USEPA 
placed  the  Site  on  the  National 
Priorities  List  in  June.  1986.  See  42 
U.S.C.A.  9605(8)(B)  and  40  CFR  part 
300,  Appendix  B. 

In  1991.  the  USEPA  issued  a  Record 
of  Decision  (ROD)  foi  the  Site.  The 
selected  remedy  for  the  Site  included: 
active  venting,  by  vacuum  extraction,  of 
contaminated  soils;  collection  of 
contaminated  groundwater  and 
treatment  bv  air-stripping;  re-injection 
of  treated  groundwater,  nutrients,  and  a 
chemical  source  of  oxygen  to  stimulate 
natural  remediation  of  groundwater  and 
saturated  soils:  and  treatment  of 
contaminant-laden  vapors.  The 
treatment  plant  has  been  operating  since 
Iuivl995  and  will  continue  operation 
until  site  sampling  data  and  analysis 
show  that  the  performance  standards  set 
forth  in  the  ROD  are  met.  The 
performance  standards  include: 
reduction  of  concentrations  of  benzene, 
methylene  chloride,  and  organic 
contaminants  in  soils  to  conformity 
with  applicable  state  and  federal 
standards;  reduction  of  contaminants  in 
groundwater  to  levels  equal  to  or  less 
than  the  groundwater  standards  for  the 
State  of  New  York;  indirect  remediation 
of  Site  sediments  by  treating 
contamination  in  other  Site  media  (soils 
and  groundvvHler).  which  serve  as  the 
source  of  contaminants  to  the 
sediments;  elimination  of  exceedance  of 
ambient  air  standards  over  the  mudflats 
of  the  Site;  and  elimination  of  sheen  on 
surface  waters  to  comply  with 
applic;able  surface  water  standards. 

Under  CERCLA.  owners  and  operators 
of  facilities  where  hazardous  wastes 
were  located,  and  those  who  generated 
or  transported  the  hazardous 
substances,  are  liable  for  response  costs 
and  damages  for  "injury  to.  destruction 
lit.  or  loss  of  natural  resources." 
including  the  reasonable  costs  of 
assessing  those  natural  resource 
damages  (42  U.S.C.  9607(a)).  The 
President  of  the  United  .States,  and  the 
Governor  of  each  State  whose  resources 
have  been  affected  by  releases  from  a 
Site,  have  the  authority  to  "act  on  behalf 
of  the  public  as  trustees  of  such  natural 
resources  to  recover  such  damages." 
(,See  42  U.S.C.  9607(F)(1).)  In 
accordance  with  CERCLA.  the  President 
delegated  this  trustee  authoritv  to  the 
United  States  Department  of  Commerce 
(DOC),  and  the  United  States 
Department  of  the  Interior  (DOI)  (  42 


U.S.C.  9607(f)(2)).  The  Secretary  of 
Commerce  delegated  DOC  trustee 
authority  to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
The  Secretary  of  the  Interior  has 
delegated  DOI  trustee  authority  to  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS). 

The  Applied  Environmental  Services 
Superfund  Site  is  located  in  Glenwood 
Landing.  Nassau  County.  New  York. 
Therefore,  the  federal  trustees.  NOAA 
and  the  USFWS.  share  trustee  authoritv 
with  the  State  of  New  York.  The 
Governor  of  New  York  has  delegated 
trustee  authority  to  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC). 

NYSDEC.  NOAA.  and  the  USFWS 
cooperatively  serve  as  the  natural 
resource  trustees  (the  Trustees)  for  the 
natural  resources  affected  b\'  releases  of 
hazardous  substances  at.  or  from,  the 
Site.  The  Trustees  cire  responsible  for 
recovering  damages  for  "injury  to.  loss 
of,  or  destruction  of  natural  resources.  ' 
(See  42  U.S.C.  9607  (f)(1).)  The  Trustees 
must  use  any  recovered  funds  to 
"restore,  replace,  or  acquire  the 
equivalent  of."  the  natural  resources 
that  have  been  injured  by  a  release  of  a 
hazardous  substance  (42  U.S.C.  9607 
(f)(1)).  Approximately  2  to  3  acres  of 
mudflat  and  saltmarsh  cordgrass   .^ 
(Spartina  alterniflom)  were  severelv 
impacted  as  a  result  of  hazardous 
releases  at  and  from  the  Site.  The 
Trustees  are  in  the  process  of  selecting 
a  restoration  project  to  address  natural 
resources  injured  and  ecological 
services  lost  due  to  the  release  of 
hazardous  substances  from  the  Site. 

In  1992.  the  United  States,  the  State 
of  New  York,  and  the  Performing  Parties 
Group  (an  entity  composed  of 
cooperating  past  and  current  owners, 
operators  and  generators  who  share 
liability  for  the  releases  from  the  Site, 
hereinafter  referred  to  as  "the  PPG") 
entered  into  a  Consent  Judgment  settling 
the  liability  of  the  responsible  parties 
under  CERCLA  for  response  costs, 
natural  resource  damages,  and  the  costs 
of  assessing  those  damages  related  to  the 
Site. 

Section  X.  of  the  1992  Consent 
judgment  specifically  requires  the  PPG 
to  restore  saltmarsh  in  the  mudflats  to 
the  east  and  south  of  the  Site,  in 
Hempstead  Harbor  and  Motts  Cove,  after 
it  is  determined  that  "*    *    *  discharges 
to  the  shoreline  and  mud  flats  adjacent 
to  the  vSite  have  been  sufficiently  abated 
by  the  remedial  program."  The  Consent 
ludgment  specifies  that  the  PPG  must 
plant  saltmarsh  grasses  (e.g..  Spartina 
alterniflora.  S.  patens,  and/or  Distichlis 
spicata)  in  these  areas  and  may  also 
need  to  regrade  the  sediments.  If  the 


initial  plantings  are  unsuccessful,  the 
PPG  would  be  required  to  plant  more 
halophytic  grasses  to  ensure  that  the 
vegetation  is  sustainable  and  able  to 
support  biota,  including  marine  and/or 
estuarine  fish  and  invertebrate  species. 
The  Consent  Judgment  does  not  require 
the  PPG  to  physically  alter  the  mudflats 
(e.g..  alter  the  elevation)  to  achieve 
optimal  sur\-ival  of  the  saltmarsh  grasses 
over  the  broadest  area.  The  PPG's 
monetary  liability  for  performance  of 
the  on-site  restoration  is  limited  to 
550,000.  The  PPG  is  also  required  to 
remit  to  the  Trustees  the  sum  of  560,000 
for  "the  design  and  implementation  of 
a  post-planting  monitoring  program."  to 
determine  the  functional  success  of  the 
wetlands  restoration. 

The  PPG  also  paid  550.000  to  the 
Federal  Trustees  to  compensate  for 
"past  injury  to.  destruction  of.  or  loss  of, 
natural  resources."  for  the  said  purpose 
of.  "restoring,  replacing  or  acquiring  the 
equivalent  of  the  affected  natural 
resources."  at  an  off-Site  location.  This 
550,000  will  be  used  for  another  off-Site 
enhancement  project  which  will  be 
addressed  in  a  separate  document. 

The  Trustees  have  determined,  and 
the  PPG  agrees,  that  the  restoration 
actions  due  to  be  implemented  in  areas 
of  the  Hempstead  Harbor  inlet  and 
Motts  Cove  adjacent  to  the  Site,  should 
be  relocated  off-Site.  The  parties  have 
concerns  regarding  the  potential  success 
of  on-Site  restoration,  which  are 
unrelated  to  historical  releases  of 
hazardous  substances  from  the  Site. 

Two  major  factors  have  led  to  this 
determination.  First,  there  are  a  number 
of  nearby  sources  of  pollution  and 
debris  that  impact  the  original  on-Site 
restoration  areas.  Storm  water  runoff, 
from  storm  water  culverts  draining  the 
adjacent  county  road  and  upgradient 
areas  east  of  the  Site,  directly  impacts 
the  Hempstead  Harbor  inlet  (the  inlet) 
and  Motts  Cove.  The  inlet  is  a  natural 
collection  point  for  trash  and  other 
floating  debris  in  the  Harbor.  The  inlet 
is  not  protected  from  wave  action 
caused  by  marine  traffic  and  storm 
events,  and  is  also  vulnerable  to  erosion 
events.  The  Motts  Cove  marsh  area  is 
adjacent  to  a  boat  marina,  and  is  also  a 
natural  collection  point  for  trash  and 
other  debris  of  various  sizes,  some  of 
which  is  not  readily  removable  (e.g., 
large  concrete-based  dock).  The  inlet 
and  Motts  Cove  are  subject  to 
trespassing  and  potential  incidental 
dumping.  Second,  and  of  greatest 
concern  to  the  Trustees  and  the  PPG.  the 
current  water  levels  in  the  areas  of 
Hempstead  Harbor  and  Motts  Cove 
adjoining  the  Site  do  not  provide 
optimum  conditions  for  the  long-term 
survival  of  a  saltmarsh  community. 
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Water  depths  on  the  Hempstead  Harbor 
side  (in  the  inlet)  exceed  those  required 
for  successful  growth  of  Spartina  for  a 
substantial  part  of  the  area  originallv  set 
aside  for  restoration.  All  of  these  factors 
w'ould  reduce  the  efficacy  and  acreage 
of  S.  alterniflora  marsh  ultimately 
restored  in  the  areas.  Likewise,  the 
ecological  ser\ices  provided  from  such 
a  restoration  would  be  less  than,  or 
substantially  different  from,  those 
originallv  envisioned. 

Therefore,  the  Trustees  have  decided 
to  seek  an  alternate  restoration  project/ 
location  to  ensure  that  natural  resources 
and  the  ecological  ser\'ices  thev  provide 
are  satisfactorily  restored.  This  decision 
was  made  for  the  reasons  discussed 
above,  the  restrictions  set  forth  in 
Paragraph  X.l.  of  the  Consent  Judgment, 
and  the  added  costs  to  implement  the 
activities  (i.e..  debris  removal, 
excavation,  fill  to  grade  etc.)  that  would 
be  required  for  successful  on-Site 
restoration,  but  are  not  required  under 
the  terms  of  the  original  Consent 
Judgment.  As  noted  above,  under  the 
terms  of  the  1992  Consent  Judgment  the 
PPG  is  not  required  to  alter  the  elevation 
of  the  mudflats  in  order  to  make  the  area 
more  suitable  for  salt  marsh  grasses,  and 
the  costs  of  altering  the  elevation  would 
far  exceed  the  PPG's  S50.000  liability 
limit. 

In  lieu  of  conducting  the  restoration 
actions  called  for  in  the  Consent 
Judgment,  the  Trustees  and  the  PPG 
have  explored  other  restoration  options 
available  in  the  Hempstead  Harbor/ 
Town  of  North  Hempstead  area.  These 
options  have  a  high  probability  of 
success  and  would  produce  ecological 
benefits  at  least  equivalent  to  those 
derived  from  the  restoration  project 
presently  required  in  the  Consent 
judgment.  The  PPG  has  indicated  its 
desire  to  perform  an  alternative  off-Site 
project  for  a  cost  not  to  exceed  $50,000 
(the  maximum  liability  specified  in  the 
original  Consent  Judgment).  In  addition, 
the  PPG  participated  in  the 
identification  and  review  of  potential 
restoration  alternatives,  and  has  agreed 
to  fund  the  design  costs  for  the  preferred 
restoration  project.  The  PPG  has  also 
agreed  to  replace  a  deteriorating 
bulkhead  at  the  Site  in  order  to  further 
remediation  efforts. 

n.  Restoration  Alternatives  Considered 
and  the  Preferred  Restoration  Project 
Selected  by  the  Natural  Resource 
Trustees 

The  Trustees  identified  three  desired 
characteristics  for  potential  projects:  (1) 
The  habitat  proposed  to  be  restored 
must  be  similar  in  type  to  the  habitat 
that  was  impacted,  and  potentially 
provide  similar  services;  (2]  the  project 


must  be  in  the  same  watershed  as  the 
impacted  wetland;  and  (3)  the  project 
must  provide  long-term  or  perpetual 
benefits  to  the  impacted  resources, 
including  fish  and  wildlife  Thirteen 
alternative  restoration  proposals  were 
considered,  including,  a  No  Action 
alternative,  the  on-Site  in-kind 
restoration  specified  in  the  1992 
Consent  Judgment,  and  11  off-Site,  in- 
kind  projects.  The  trustees 
comparatively  evaluated  each  of  the 
proposed  alternatives  based  on  seven 
additional  selection  criteria: 
effectiveness,  protectiveness.  technical 
feasibility,  cross-benefits,  collateral 
effects,  consistency,  and  cost 
considerations.  Details  of  the  alternative 
analysis  can  be  found  in  section  2.2.2.2. 
of  the  Draft  Restoration  Plan  and 
Environmental  Assessment 

Below  is  a  description  of  the  preferred 
restoration  alternative  selected  by  the 
Trustees — the  Bar  Beach  Lagoon  project. 
If  this  proposed  project  becomes  final, 
the  Trustees  and  the  PPG  will  modif\- 
the  1992  Consent  Judgment  to  specif\- 
that  this  off-Site  project  will  be 
conducted  in  lieu  of  the  on-Site 
restoration  project  specified  in  the  1992 
Consent  Judgment. 

The  Bar  Beach  Lagoon  project  area  is 
located  in  the  Town  of  North 
Hempstead,  on  municipal  land.  The 
proposed  protect  area  is  located  across 
from  the  Site  on  the  western  shore  of 
Hempstead  Harbor  and  immediately 
east  of  West  Shore  Road  in  Port 
Washington.  New  York.  The  proposed 
restoration  site  is  a  5  +/-  acre  tidal  cove 
situated  within  Bar  Beach,  a  park  owned 
by  the  Town  of  North  Hempstead,  The 
proposed  project  area  consists  of  a 
mosaic  of  intertidal  mudflat.  sandflat. 
patchy  low  saltmarsh  dominated  by 
smooth  cordgrass,  and  shellfish  beds 
dominated  by  ribbed  mussel  and 
.\merican  oyster.  Localized  habitat  loss 
and  disturbances  have  degraded  the 
habitat  and  adversely  affected  the  full 
functioning  of  the  saltmarsh 

The  Bar  Beach  Lagoon  restoration 
project  will  consist  of  several 
components.  Restoration  tasks,  listed  in 
order  of  decreasing  significance  as 
determined  by  the  Trustees,  will  likely 
include:  saltmarsh  restoration,  coastal 
shoreline  restoration,  phragmites 
removal  or  control,  and  erosion  control 
through  the  retrofitting  of  a  culvert 
Priorities  may  change  upon  input  from 
the  contractor  selected  to  design  and 
oversee  the  project. 

The  Bar  Beach  Lagoon  project  would 
improve  fish,  bird,  and  shellfish  habitat, 
enhance  the  detrital  export  functioning 
of  this  tidal  community,  and  provide  an 
opportunity  for  the  public  to  enjoy  this 
ecosystem  due  to  its  proximity  to  the 


North  Hempstead  Trail  Expected 
improvements  include  increased 
vegetative  cover  derived  directlv  from 
plantings  (approximately  <  0.5  acre)  and 
indirectly  from  site  enhancement.  The 
latter  could  augment  the  density  and 
coverage  of  the  existing  saltmarsh 
(approximately  2  acres)  Amelioration  of 
substrate  conditions  (i.e..  reduced 
erosion,  reduced  freshwater  input) 
should  increase  the  spatial  coverage 
and/or  density  of  Spartina  over  current 
conditions  by  fostering  natural 
colonization.  Habitat  quality  will 
improve  due  to  increases  in  vegetative 
cover  and  structural  complexity,  thereby 
benefitting  macroin vertebrates,  fish  and 
birds.  Details  of  the  project  design  can 
be  found  in  section  3  2  of  the  Draft 
Restoration  Plan  and  Environmental 
Assessment, 

The  PPG  would  be  primarily 
responsible  for  implementing  the 
project.  As  noted  above,  the  PPG's 
liability  under  the  terms  of  the  Consent 
ludgment  is  limited  to  550.000. 
However,  the  PPG  has  recently  agreed  to 
pay  for  the  restoration  design  for  the  Bar 
Beach  Lagoon  project,  in  addition  to 
their  550.000  liability  The  Town  of 
North  Hempstead  will  provide 
additional  funding,  goods  and  services. 
The  Town  of  North  Hempstead  recently 
received  a  NOAA/NMFS  Community 
Outreach  grant  to  partner  with  the 
Trustees  and  the  PPG  on  the  Bar  Beach 
Lagoon  restoration  project.  The 
additional  funding  and  services  the 
Town  of  North  Hempstead  will  provide 
are  valued  at  approximately  S59.896 
The  Long  Island  Wetland  Restoration 
Initiative  Group  may  also  contribute  to 
the  project  by  assisting  with  the 
mechanical  or  physical  removal  of 
phragmites.  also  known  as  common 
reed  (an  invasive  and  undesirable  plant) 
pro  bono 

The  Trustees  are  seeking  public 
comment  on  their:  (1)  Decision  to  shift 
from  an  on-Site.  in-kind  restoration 
project  to  an  off-Site,  in-kind  restoration 
project.  (2)  evaluation  of  various 
restoration  alternatives,  and  (3) 
selection  of  the  Bar  Beach  Lagoon 
project  as  the  preferred  restoration 
alternative  All  comments  received  on 
the  Draft  Plan  will  be  considered  and  a 
response  will  be  provided  either 
through  revision  of  this  Draft  Plan  and 
incorporation  into  the  Final  Restoration 
Plan  or  by  letter  to  the  commentor  once 
the  comment  period  has  ended.  A  Final 
Restoration  Plan  will  then  be  published. 

Authority:  42  U.S.C.  4321  et  seq.  and  9601 
et  seq 
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Dated    November  1.  2001. 
lamison  S.  Hawkins. 
Dt'puty  Assistant  Administrator  for  Ocean 
Srnirp.s  and  Coastal  Zone  Management. 
FK  Dot.  01-28216  Fi'ed  1 1-8-01:  8:45  am) 

BILLING  CODE  3510-JE-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110201B] 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Senice  (NMFSj.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fisher>' 
Management  Council  (Council)  will 

hnl(i  meetings 

DATES:  The  meetings  will  be  held  on 
November  28-29.  2001.  The  Council  will 
convene  nn  Wt'dnesday.  November  28. 
2001.  from  8:30  a.m.  to  5:.30  p.m. 
through  Thursday.  November  29,  2001, 
from  9  am  to  5  p.m  .  approximatelv. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Wyndham  Sugar  Bay  Beach  Club 
and  Resort.  St   Thomas.  I'SVI 

FOR  FURTHER  INFORMATION  CONTACT: 

Caribbean  Fishery  Management  Council. 
268  Muriciz  Rivera  Avenue.  Suite  1108, 
San  luan.  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926 

SUPPLEMENTARY  INFORMATION:  The 

Council  will  hold  its  lOhth  regular 
public  meeting  to  discuss  the  items 
contained  in  the  following  agenda: 

Call  to  Order 

Adoption  of  Agenda 

Consideration  of  105th  Council 
Meeting  Summar\  Minutes 

Executive  Director's  Report 

Queen  C'onch  Fisheries/Fisher\ 
Management  Plan  (QCFMP) 

-Honduras  Fisheries  -  Mr.  Luis 
Morales 

-I'  S  Caribbean  Data  Update  -  Mrs. 
Monic;a  \'alle 

-QC:FMP  Amendment  2' 
Supplementarv  Environmental  Impact 

Statement/UPDATE  -  E.V.E.  Joy  &  1. 
Weaver 

Reeffish  Fisheries 

-US  Caribbean  Data  Update  -  Dr. 
Nancie  (.ummings 

-Marine  Conservation  District  Update 
Dr  Rit.k  Nemeth 

-Draft  .Xmendmtmt  4  to  the  Reeffish 
FMP 

-Permit  System 

-Puerto  Rico  -  R.  Martinez 


-U.S.  Virgin  Islands  -  B.  Kojis 

-Federal  Government  -  B.  Sutter 

Administrative  Committee  Meeting 

Dolphin/Wahoo  FMP 

-Council  Consideration  of  Comments 
Received  on  Draft  Enviromental  Impact 
Statement 

-Final  Action  -  Submission  to  the 
Secretary 

Essential  Fish  Habitat  Option  Paper  - 
MRAG  Americas 

Enforcement 

-Federal  Government 

-Puerto  Rico 

-U.S.  Virgin  Islands 

Recommendations  by  the 
Administrative  Committee 

Scientific  and  Statistical  Committee 
(SSO/Advisory  Panel  (AP)/Habitat  AP 
Membership 

Meetings  Attended  by  Council 
Members  and  Staff 

-International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
Committee  Meeting  -Gulf  and  Caribbean 
Fishery  Institute  (GCFI)  Meeting 
-Marine  Fisheries  Advisory  Committee 
(MAFAC)  Meeting  -Western  Central 
Atlantic  Fishery  Commission 
(WECAFC)  Meeting 

Other  Business 

Next  Council  Meeting 

Meetings  Attended  by  Council 
Members  and  Staff 

Other  Business 

Next  Council  Meeting 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  raay  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Councils  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  request  for  sign 
language  interpretation  and/other 
auxiliar}'  aids,  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director. 
Caribbean  Fishery  Management  Council, 
268  Mufioz  Rivera  Avenue.  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926.  at  least  5 
days  prior  to  the  meeting  date. 


Dated:  November  2.  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \atlonal  Marine  Fisheries  Senice. 
|FR  Doc.  01-28237  Filed  11-8-01:  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 0501 D] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  NOAA  Law  Enforcement 
Office  and  the  Gulf  of  Mexico  Fishery- 
Management  Council  (Council)  will  host 
a  workshop  on  violations  of  closed 
shrimping  areas  in  south  Florida. 
DATES:  The  joint  NOAA  Enforcement 
and  Council  meeting  will  be  held 
November  28,  2001,  from  1  p.m.  to  4 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  Bayou  La  Batre  Community 
Center,  Padgett  Switch  Road,  Bavou  La 
Batre.  AL  36509. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L.  Leard.  Senior  F'isherv- 
Biologist;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
NOAA  Law  Enforcement  Office  and  the 
Council  will  host  a  workshop  for  shrimp 
fishermen  and  dealers/processors  to 
review  the  history  of  violations  in  the 
Tortugas  Shrimp  Closure  and  Southwest 
Florida  Seasonal  Trawl  Closure.  The 
primary  purpose  of  the  workshop  is  to 
advise  industry  representatives  that 
violations  have  increased  in  these 
closed  areas  and  other  closed  areas  in 
state  waters  and  to  discuss  the  penalties 
that  are  levied  for  such  violations. 
N(3AA  Enforcement  representatives  and 
perhaps  other  enforcement  officers  will 
review  planned  enforcement  efforts  for 
the  upcoming  season  that  generally 
begins  in  December.  These  officers  as 
well  as  a  Council  staff  representative 
will  also  be  available  to  answer  any 
questions  regarding  enforcement  or 
management  efforts 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
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issues  may  not  be  the  subject  of  forma! 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specificallv 
identified  in  this  notice  and  anv  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Fishery  Conserv-ation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergencv. 

A  copv  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

The  meeting  is  open  to  the  public  and 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  November  21,  2001. 

Special  Accommodations 

The  meeting  is  open  to  the  public  and 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliar\  aids 
should  be  directed  to  the  Council  office 
by  November  21.  2001. 

Dated:  November  6.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Sen'ice. 
|FR  Doc  01-28234  Filed  ll-«-01;  8:45  am) 

BILUNG  CODE  3510-23-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  1 10501 E] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Ser\ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Socioeconomic  Panel  (SEP). 
DATES:  A  meeting  of  the  SEP  will  be 
held  beginning  at  8:30  a.m.  on 
Wednesday.  November  28.  2001.  and 
will  conclude  at  4  p.m.  on  Thursday. 
November  29,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tampa  Airport  Hilton  Hotel,  2225 
Lois  Avenue,  Tampa,  FL  33607; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 


FOR  FURTHER  INFORMATION  CONTACT: 

.Antonio  B.  Lamberte.  Economist; 
telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The  SEP 

will  convene  to  review  available  social 
and  economic  information  on  gag. 
vermilion  snapper,  and  gray  triggerfish 
and  to  determine  the  social  and 
economic  implications  of  the  levels  of 
acceptable  biological  catch  (ABC) 
recommended  by  the  Council's  Reef 
Fish  Stock  Assessment  Panel  (RFS.AP). 
The  SEP  may  recommend  to  the  Council 
total  allowable  catch  (TAG)  levels  for 
the  2002  fishing  year  and  certain 
management  measures  associated  with 
achieving  the  TACs  Assessments  for 
mackerel  and  cobia  will  also  be 
reviewed  by  the  SEP  In  addition,  the 
SEP  will  review  a  charterboat/headboat 
study  and  hear  a  presentation  on  a 
recently  completed  study  on  fishing 
communities. 

Composing  the  SEP  membership  are 
economists,  sociologists,  and 
anthropologists  from  various 
universities  and  .state  fisher\-  agencies 
throughout  the  Gulf  They  advise  the 
Council  on  the  social  and  economic 
implications  of  certain  fishery 
management  measures. 

Although  other  non-emergencv  issues 
not  on  the  agendas  may  come  before  the 
SEP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishen. 
Conser\ation  and  Management  Act, 
those  issues  ma\  not  be  the  subject  of 
formal  action  during  these  meetings 
Actions  of  the  SEP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305  (c) 
of  the  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Special  Accommodations 

The  meeting  is  open  to  the  public  and 
is  physically  accessible  to  people  with 
disabilities  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  November  21.  2001. 

Dated  November  6.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service 
IFR  Doc  01-28235  Filed  11-8-01:  8:45  am! 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 0201 C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmnsphenr  .administration  (NOAA), 
Commerce 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery- 
Management  Council  will  convene  a 
public  meeting  of  the  Mississippi/ 
Louisiana  Habitat  Protection  Advisory 
Panel  (AP). 

DATES:  The  AP  meeting  is  scheduled  to 
begin  at  9  am  on  December  4.  2001 . 
and  will  conclude  by  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  New  Orleans  Airport  Hilton.  901 
Airline  Highway.  Kenner.  L^  70062; 
telephone:  504-469-5000 

Council  address:  Gulf  of  Mexico 
Fisher>  Management  Council.  3018  U.S. 
Highwav  301  North,  Suite  1000,  Tampa, 
FL  33619 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard.  .Senmr  Fisher\  Biologist, 
Guif  of  Mexico  Fishery  Management 
Council:  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  .\P  will  discuss  the 
progress  of  the  coastal  Mississippi 
Environmental  Impact  Statement:  the 
Hancock  Count\  Board  of  Super\-isors 
beach  nourishment  project:  the  Islander 
Casino  and  Resort  pro)ect;  the 
Caernarvon  freshwater  diversion 
impacts  on  fisheries:  and  rev  le^v  the 
Council's  Freshwater  Inflow  Policv  The 
AP  will  also  receive  an  update  on  the 
Essential  Fish  Habitat  Environmental 
Impact  Statement 

.although  other  nun-emergencv  issues 
not  on  the  agendas  may  come  before  the 
AP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fisherv 
Conservation  and  .Management  .*icf, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
.^ctlons  of  the  AP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  .^ct.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency 

The  Mississippi/Louisiana  Habitat  .AP 
is  part  of  a  three-unit  Habitat  Protection 
AP  of  the  Gulf  of  Mexico  Fishery 
Management  Council  (CounciH  The 
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principal  role  of  the  advisory  panels  is 
to  assist  the  Council  in  addressing 
issues  related  to  Essential  Fish  Habitat 
(EFH)  and  other  habitat  and  ecological 
relationships  supporting  the  marine 
resources  of  the  Gulf  of  Mexico. 
Advisory'  panels  serve  as  a  first  alert 
system  to  call  to  the  Council's  attention 
proposed  projects  being  de\'eloped  and 
iither  activities  which  nia\'  adversely 
impact  the  Gulf  marine  fisheries  and 
their  supporting  habitat.  The  APs  may 
also  provide  advice  to  the  Council  on 
EFH.  as  well  as  policies  and  procedures 
for  addressing  environmental  affairs. 

Copies  of  the  agenda  can  be  obtained 
hv  calling  813-228-2815. 

Special  Accommodations 

This  meetmg  is  ph\  sically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliarv  aids  should  be  directed  to 
Anne  Alfiird  at  the  Council  (see 
ADDRESSES)  by  November  20.  2001. 

l),!'f(i    \i)Vfmber2.  2001. 
Richard  \V  Surdi. 

Artitiji  Director.  Offiie  of  Sustainable 
Fisherii's.  S'ational  Marine  Fisheries  Senire. 
II  R  IJfK.  01-28238  Filed  11-8-01:  8:45  ami 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  1 10501 F] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Ser\ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting{s). 


SUMMARY:  The  Mid-Atlantic  Fisher>' 

Management  Council's  Summer 
Flounder  Monitoring  Committee.  Scup 
Monitoring  Committee,  and  Black  Sea 
Bass  Monitoring  Committee  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
VVednesdav.  November  28.  2001. 
beginning  at  10  a.m.  with  the  Summer 
Flounder  Monitoring  Committee, 
followed  hv  the  Scup  Monitoring 
Committee  and  the  Black  Sea  Bass 
Monitoring  Committee. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Holidav  Inn  BU'I.  890  Elkridge 
Landing  Road,  Baltimore.  MD: 
telephone:  4 10-H.") 9-8400. 

Council  address:  Mid-Atlantic  Fisherv 
Management  Council,  300  S.  New 


Street,  Dover.  DE  19904;  telephone; 

302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Furlong.  Executive  Director, 

Mid-.Mldntic  Fishery  Management 

Council,  telephone:  302-674-2331.  ext. 

19. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to 

recommend  the  2002  recreational 

management  measures  for  summer 

flounder,  scup.  and  black  sea  bass. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Committee  for  discussion, 
those  issues  may  not  be  subject  of 
formal  Committee  action  during  this 
meeting.  Committee  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  205  (c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Committee's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
loanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated   Nmember  6,  2001. 
Richard  W.  Surdi. 

Acting  Ditector.  Office  of  Sustainable 
Fisheries!  Malional  Marine  Fisheries  Service. 
|FR  Do( .  01-28236  Filed  11-8-01:  8:45  ami 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102301  A] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  final  determination 
and  discussion  of  underlying  biological 
analysisi 


SUMMARY:  NMFS  has  evaluated  the 
Tribal  Resource  Management  Plan 
(Tribal  Plan)  submitted  by  the  Nez  Perce 
Tribe  pursuant  to  the  protective 
regulations  promulgated  for  Snake  River 
spring/ summer  chinook  salmon  under 
the  Endangered  Species  Act  (ESA).  The 


Tribal  Plan  specifies  the  management  of 
tribal  and  recreational  fisheries 
(operated  by  the  State  of  Oregon)  in  the 
Imnaha  River.  Oregon,  that  potentially 
affect  listed  Snake  River  spring/summer 
chinook  salmon.  This  document  serves 
to  notify-  the  public  that  NMFS,  by 
delegated  authority  from  the  Secretary 
of  Commerce,  has  determined  that 
implementing  and  enforcing  the  Tribal 
Plan  will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Snake  River  spring/summer  chinook 
salmon  Evolutionarily  Significant  Unit 
(ESU).  This  document  also  includes  a 
summary  of  the  underlying  biological 
analysis  used  in  the  determination 
(Evaluation). 

DATES:  The  final  determination  on  the 
take  limit  was  made  on  August  31,  2001. 
ADDRESSES:  Hatcheries  and  Inland 
Fisheries  Branch.  Sustainable  Fisheries 
Division,  National  Marine  Fisheries 
Service.  525  NE  Oregon  Street.  Suite 
510.  Portland.  OR  97232-2737. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Pollard  at;  (208)  378-5614.  ore- 
mail:  Herbert. Pollard  (inoaa.gov 
regarding  the  Tribal  Plan. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawyischa)  ESU. 

Electronic  Access 

The  final  determination  is  available 
on  the  Internet  at  http:// 
ix'v^'w. nnT.noaa.gov/. 

Background 

The  Nez  Perce  Tribe  developed  a 
Tribal  Plan  specifying  the  management 
of  tribal  ceremonial  and  subsistence 
fisheries  and  non-tribal  recreational 
fisheries  in  the  Imnaha  River  basin.  The 
Tribal  Plan  includes  recreational 
fisheries  specified  by  the  Oregon 
Department  of  Fish  and  Wildlife,  acting 
as  an  agent  of  the  Nez  Perce  Tribe,  that 
take  place  in  the  same  waters  and  the 
same  time  frame  as  the  tribal  ceremonial 
and  subsistence  fisheries.  The  fisheries 
are  intended  to  provide  har\est 
opportunity  for  tribal  and  non-Indian 
fishers  on  spring  chinook  salmon 
returning  to  the  Imnaha  River  in  year 
2001 .  The  Tribal  Plan  also  includes 
implementation,  evaluation, 
enforcement,  and  reporting  procedures 
designed  to  ensure  the  fisheries  are 
consistent  with  contmuing  conservation 
and  restoration  objectives.  The  Tribal 
Plan  describes  fishery  activities 
proposed  to  occur  onlv  in  vear  2001. 

On  May  16.  2001,  at  66  FR  27069. 
NMFS  published  a  notice  of  availability 
for  public  review  and  comment  on  its 
evaluation  of  how  the  Tribal  Plan 
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addressed  the  standards  of  50  CFR 
223.209  (65  FR  42481,  lulv  10,  2000), 
the  ESA  Tribal  Plan  Limit". 

As  required  by  §  223.209.  NMFS  must 
determine  whether  the  Tribal  Plan 
would  appreciably  reduce  the 
likelihood  of  survival  and  recoverv  of 
the  Snake  River  spring/summer  chinook 
salmon  ESU.  and  must  seek  public 
comment  on  its  pending  determination. 

Discussion  of  the  Biological  Analysis 
Underlying  the  Determination 

The  Tribal  Plan  describes  fishery 
management  activities  within  the 
context  of  broader  artificial  propagation 
activities  in  the  Imnaha  River.  The  Nez 
Perce  Tribe  and  the  State  of  Oregon 
have  co-manager  responsibilities  for 
spring  chinook  salmon  within  the 
Imnaha  River  sub-basin  and  manage  this 
salmon  population  under  cooperative 
agreements.  The  Tribe  and  state  are 
responsible  for  managing  fisheries  and 
conser\'ation-related  artificial 
propagation  programs  that  operate  in 
the  watershed.  The  objective  of  the 
Tribal  Plan  is  to  harvest  spring  chinook 
in  a  manner  consistent  with  the  overall 
objectives  for  chinook  salmon  in  this 
watershed. 

Impact  levels  to  the  listed  spring 
chinook  populations  in  the  ESU  are 
specified  in  the  Tribal  Plan.  Analysis  of 
the  predicted  return  of  naturally  and 
hatchery-produced  spring  chinook 
salmon  to  the  Imnaha  River  basin  in 
year  2001  and  the  proposed  harvest 
levels  indicates  that  all  hatchery  brood 
stock  and  supplemental  spawning  needs 
will  be  met.  Natural  spawning 
escapement  is  projected  to  be 
approximately  133  percent  of  the 
previously  highest  count,  after  the 
proposed  fisheries.  The  harvest  proposal 
is  based  on  a  10-percent  impact  on  a 
total  return  that  has  been  estimated  at 
6.700  fish.  Included  in  the  actions 
proposed  by  the  Tribal  Plan  are  tribal 
and  state  fisheries  which  would  hanest 
670  adult  and  jack  chinook  salmon.  The 
Evaluation  concludes  that  the  proposed 
harvest  will  not  interfere  with  brood 
stock  collection  goals  and  supplemental 
releases  of  fish  for  natural  spawning 
while  still  allowing  a  projected  return  of 
over  3,000  adult  naturally  produced 
spring  chinook.  NMFS  determined  that 
the  fishery  management  activities 
included  in  the  Tribal  Plan  will  not 
appreciably  reduce  the  likelihood  of 
sur\'ival  and  recovery  of  the  ESU  in  the 
wild  based  on  the  current  status  of  this 
component  population.  A 
comprehensive  review  of  the  Tribal  Plan 
to  evaluate  whether  the  fisheries  and 
listed  spring  chinook  populations  are 
performing  as  expected  will  be  done  at 
the  end  of  the  proposed  2001  season 


Summary  of  Comments  Received  in 
Response  to  the  Proposed  Evaluation 
and  Recommendation  Document 

NMFS  published  notification  of  its 
draft  evaluation  and  pending 
determination  on  the  Tribal  Plan  for 
public  review  and  comment  on  Mav  16. 
2001  (66  FR  27069)  The  public 
comment  period  closed  on  Mav  29, 
2001   NTvfFS  received  no  comments 
concerning  this  document. 

Based  on  its  Evaluation  and  the  fact 
that  no  public  comments  were  received. 
NMFS  issued  its  final  determination  on 
the  Tribal  Plan  on  August  31,  2001. 

Under  section  4  of  the  ESA.  NMFS.  by 
delegated  authority  from  the  Secretarv 
of  Commerce,  is  required  to  adopt  such 
regulations  as  it  deems  necessar\"  and 
advisable  for  the  conservation  of  the 
species  listed  as  threatened.  The  ESA 
Tribal  Plan  Limit  at  50  CFR  223.209 
states  that  the  ESA  section  9  take 
prohibitions  will  not  apply  to  any 
activity  undertaken  bv  a  tribe,  tribal 
member,  tribal  permittee,  tribal 
employee,  or  tribal  agent  in  compliance 
with  a  Tribal  Plan  determined  by  NMFS 
to  not  appreciably  reduce  the  likelihood 
of  survival  and  recovery  of  the  listed 
salmonids. 

Dated:  November  6,  2001. 
Margaret  Lorenz, 

.Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources.  S'ational 
Marine  Fisheries  Ser\'ice 
|FR  Doc  01-28239  Filed  11-8-01;  8:45  am] 

BILLING  CODE  3510-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  103001  A] 

Endangered  Species;  Permit  1046  and 
1067 

AGENCY:  National  Marine  Fisheries 

Service.  National  Oceanic  and 

Atmospheric  Administration, 

Commerce 

ACTION:  Issuance  of  modification  1  to 

permit  1046  and  modification  3  to 

permit  1067. 

SUMMARY:  Notice  is  given  that  the 
National  Marine  Fisheries  Service 
(NMFS)  has  issued  modification  1  to 
permit  1046  to  the  National  Park  Ser\-ice 
(NPS)  and  modification  3  to  permit  1067 
to  the  California  Department  of  Fish  and 
Game  (CDFG).  Both  permit 
modifications  authorize  takes  of 
Endangered  Species  Act-listed 
anadromous  fish  species  for  the  purpose 
of  rescue,  subject  to  certain  conditions 
set  forth  therein. 


ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  office,  by 
appointment: 

For  permits  1046  and  1067:  Protected 
Resources  Division.  NMFS,  777  Sonoma 
Avenue.  Room  325.  Santa  Rosa, 
California  95404-6528 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  1046  and  1067  Daniel  Logan, 
Protected  Resources  Division.  NMFS, 
Santa  Rosa.  California.  (707)  575-6053. 
SUPPLEMENTARY  INFORMATION: 

Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice:  Southern 
Oregon/Northern  California  Coasts 
(SONCC)  coho  salmon  (Oncor/jV77c/?us 
kisutch]  and  Central  California  Coast 
(CCC)  coho  salmon 

Issuance  of  these  permit 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such 
modifications  were:  (1)  applied  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  These  modifications  were  issued 
in  accordance  with,  and  are  subject  to, 
50  CFR  part  222,  the  NlvfFS  regulations 
governing  listed  species  permits 

Modifications  to  Permits  Issued 

The  NMFS  has  authorized  the  NPS  to 
rescue  juvenile  coho  salmon  stranded  in 
drying  pools  in  streams  in  portions  of 
the  CCC  coho  salmon  ESU  Also,  NMFS 
has  authorized  the  CDFG  to  rescue 
juvenile  coho  salmon  stranded  in  drving 
pools  in  streams  throughout  the  CCC 
and  SONCC  coho  salmon  ESU's  Annual 
rainfall  totals  for  the  2001  water  year  for 
coastal  northern  California  is  58%  of 
normal  The  reduced  rainfall  has  led  to 
reduced  stream  fiows  with  pools  having 
become  disconnected  from  the  streams 

Biologists  from  CDFG.  NTS,  and  other 
entities  have  obser\'ed  roho  salmon  in 
residual  pools,  and  many  pools  have 
dried  completely. 

NMFS  believes  that  the  modifications 
to  permits  1046  and  1067  authorizing 
rescues  of  stranded  SONCC  or  CCC  coho 
salmon  is  an  appropriate  emergencv 
situation,  consistent  with  50  CFR 
222  303(g)  Therefore  a  public  comment 
period  was  not  commenced  on  this 
action.  The  issuance  of  the 
modifications  to  permits  1046  and  1067 
allows  NMFS  to  utilize  its  authority  to 
further  the  purpose  of  the  ESA.  that  is 
to  lead  to  the  recover)'  of  listed  species. 
Without  intenention.  thousands  of 
juvenile  CCC  coho  salmon  will  die. 


56658 


Federal  Register/ Vol.  66.  No.  218/Friday,  November  9,  2001 /Notices 


Facilitating  rescues  of  stranded  SONCC 
coho  salmon  and  CCC  coho  salmon  will 
result  in  cnnser\'ation  of  the  threatened 
salmonid  ESUs  by  preserving  life  or 
furthering  our  understanding  of  the 
species.  B\'  the  very  nature  of  the 
circumstances  that  trigger  these  actions, 
NMFS  concludes  that  facilitating  rescue 
activities  is  necessary  and  advisable. 

For  Modification  1  to  permit  1046.  the 
following  change  was  incorporated  into 
the  take  limits  for  the  permit:  The  NIPS 
IS  authorized  to  capture,  transport,  and 
release  of  5000  luvenile  CCC  coho 
salmon  associated  with  fish  rescue 
operations  within  cirainages  on.  and 
proximate  to.  National  Park  Service 
lands  in  Marin  County.  CA.  The  NPS 
may  rescue  juvenile  CCC  coho  salmon, 
found  in  habitat  areas  were  conditions 
are  likelv  to  result  in  eminent  mortality; 
the  fish  must  be  released  into  habitat 
areas  within  the  same  watershed  where 
the  chance  of  long-term  survival  is 
increased. 

For  Modification  3  to  permit  1067,  the 
following  changes  were  incorporated 
into  the  take  limits  for  the  permit:  (1) 
The  CDFG  is  authorized  to  capture, 
transport,  and  release  7.500  juvenile 
SONCC  coho  salmon  associated  with 
fish  rescue  operations  throughout  the 
California  portion  of  the  SONCC  coho 
salmon  ESU;  (2)  the  CDFG  is  authorized 
to  c:dpture.  transport,  and  release  7.500 
juvenile  CCC.  coho  salmon  associated 
with  fish  rescue  operations  throughout 
the  CCC  coho  salmon  ESU.  The  CDFG 
mav  rescue  juvenile  SONCC  coho 
salmon  and/or  CCC  coho  salmon  found 
in  habitat  areas  where  conditions  are 
likely  to  result  in  eminent  mortality;  the 
fish  must  be  released  into  habitat  areas 
within  the  same  watershed  where  the 
chance  uf  long-term  survival  is 
increased. 

Dated;  November  6.  2001. 
Margaret  Lorenz. 

Acting  Chwf.  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Sen  ice. 
[VR  Doc.  01-28240  Filed  1 1-8-01:  8:45  ami 

BILLING  CODE  3S10-22-S 


ACTION:  Amended  notice  for 
applications  for  scientific  research 
permits  1156  and  1335. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  103001 B] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  .National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO..\A). 
Commerce. 


SUMMARY:  NMFS  is  amending  the  notice 
for  applications  for  ESA  scientific 
research  permits  from  United  States 
Environmental  Protection  Agencv  in 
Corvallis.  OR  (EPA)  and  United  States 
Forest  Ser\'ice  (USES)  in  Corvallis,  OR. 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
address)  no  later  than  5  p.m.  Pacific 
daylight  time  on  December  10.  2001. 
ADDRESSES:  Written  comments  on  the 
applications  should  be  sent  to  Protected 
Resources  Division  (PRD).  F/NW03,  525 
NE  Oregon  Street,  Suite  500,  Portland. 
OR  97232-2737  (503-230-5400). 
Comments  may  also  be  sent  via  fax  to 
503-230-5435.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cherella  Blazer,  Portland.  OR,  phone: 
503-231-2001.  fax:  503-230-5435,  e- 
mail:  Cherelle  Blazepmnoaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Species  Covered  in  This  Notice 

Chinook  salmon  {Oi\corhynchus 
tshawy-tscha):  Endangered  Upper 
Columbia  River  (UCR),  Threatened 
Lower  Columbia  River  (LCR), 
Threatened  Puget  Sound  (PS) 

Steelhead  (O.  mykiss):  Endangered 
UCR,  Threatened  Middle  Columbia 
River  (MCR),  T  O.  keta  hreatened  LCR. 
Threatened  Upper  Willamette  River 
(UWR) 

Chura  salmon  [????):  Threatened 
Columbia  River  (CR),  Threatened  Hood 
Canal  summer-run  (HC) 

Amended  Notice 

On  April  19.2000.  NMFS  published  a 
notification  (65  FR  20954)  that  EPA 
requested  an  amendment  to  a 
modification  request  for  permit  1156. 
The  request  was  to  take  LCR  chinook 
salmon  associated  with  research 
designed  to  collect  data  to  enforce  the 
Clean  Water  Act  in  the  Pacific 
Northwest.  EPA  had  also  requested  take 
of  UW  steelhead  associated  with  the 
research  but  it  was  not  included  in  the 
notice.  The  additional  species  were 
requested  because  an  additional 
sampling  location  was  added  to  the 
research  to  accommodate  and 
coordinate  with  the  Regional 
Environmental  Monitoring  and 
Assessment  Program  in  the  Cascades 
Ecoregion.  The  EPA  proposes  to  capture 
(using  electrofishing),  examine,  and 
release  fish.  The  modification  as 


amended  is  requested  to  be  valid  for  the 
duration  of  the  permit,  which  expires  on 
December  31,  2002, 

On  lulv  20.  2001 .  NMFS  published  a 
notice  (66  FR  37947)  that  USPS 
requested  5-year  permit  (1335)  to  take 
adult  and  juvenile  CR  chum  salmon  in 
three  tributaries  of  the  Columbia  River 
in  Washington  state.  EPA  had  also 
requested  take  of  juvenile  UCR.  LCR. 
and  PS  chinook  salmon:  UCR,  MCR.  and 
LCR  steelhead;  and  CR  and  HC  chum 
salmon  associated  with  the  research  but 
they  were  not  included  in  the  notice, 
USES  proposes  to  capture  (using 
backpack  electrofishing).  anesthetize, 
measure,  and  release  fish.  USPS  also 
requests  juvenile  fish  indirect  mortality 
associated  with  the  research. 

Dated:  November  6,  2001. 
Margaret  Lorenz. 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources.  Xational 
Xfarine  Fisheries  Ser\ice. 

IFR  Doc.  01-28241  Filed  11-8-01:  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Performance  Review  Board  (PRB) 

agency:  United  States  Patent  and 
Trademark  Office.  Commerce. 
ACTION:  Notice;  update  membership  list 
of  the  United  States  Patent  and 
Trademark  Office  Performance  Review 
Board. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978.  5  U.S.C. 
4314(c)(4),  the  United  States  Patent  and 
Trademark  Office  announces  the 
appointment  of  persons  to  serve  as 
members  of  its  Performance  Review 
Board 

ADDRESSES:  Director.  Office  of  Human 
Resources.  United  States  Patent  and 
Trademark  Office,  One  Crvstal  Park. 
Suite  707.  Washington,  DC  20231. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sydney  Rose  at  (703)  30.1-8062. 

SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  United  States  Patent 
and  Trademark  Office  Performance 
Review  Board  is  as  follows: 

Clarence  Crawford.  Chair.  Chief 
Financial  Officer  and  Chief 
Administrative  Officer,  United  States 
Patent  and  Trademark  Office. 
Washington.  DC  20231.  Term  expires 
September  30,  2003. 

Nicholas  Godici.  Commissioner  for 
Patents,  United  States  Patent  and 
Trademark  Office.  Washington,  DC 
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20231.  Term  expires  September  30. 
2003. 

Anne  Chasser,  Commissioner  for 
Trademarks.  United  States  Patent  and 
Trademark  Office.  Washington.  DC 
20231,  Term  expires  September  30. 
2003 

Douglas  Bourgeois.  Chief  Information 
Officer.  United  States  Patent  and 
Trademark  Office,  Washington.  DC 
20231.  Term  expires  September  30. 
2004. 

Esther  Kepplinger.  Deputy 
Commissioner  for  Patent  Operations. 
United  States  Patent  and  Trademark 
Office.  Washington.  DC  20231.  Term 
expires  September  30.  2003. 

James  Toupin.  General  Counsel, 
United  States  Patent  and  Trademark 
Office.  Washington.  DC  20231,  Term 
expires  September  30,  2004. 

Robert  Anderson.  Deputv 
Commissioner  for  Trademarks,  United 
States  Patent  and  Trademark  Office, 
Washington.  DC  20231.  Term  expires 
September  30.  2003. 

Robert  StoU.  Administrator  for 
External  Affairs.  United  States  Patent 
and  Trademark  Office.  Washington,  DC 
20231.  Term  expires  September  30, 
2003. 

Dieter  Hoinkes.  Deputy  Administrator 
for  External  Affairs,  United  States  Patent 
and  Trademark  Office.  Washington.  DC 
20231,  Term  expires  September  30, 
2003. 

Bruce  Campbell,  Executive  Associate 
Director.  Operations  Support 
Directorate,  Federal  Emergencv 
Management  Agency,  W'ashington,  DC 
20742,  Term  expires  September  30. 
2002. 

K.  David  Holmes,  Jr..  Deputy 
Assistant  Secretary  for  Security, 
Department  of  Commerce,  Washington, 
DC  20233,  Term  expires  September  30. 
2004. 

Dated:  November  6.  2001. 
Nicholas  P.  Godici. 

Acting  Under  Secretan,-  of  Commerce  for 
Intellectual  Property  and  Acting  Director  of 
the  United  States  Patent  and  Trademark 
Office. 

IFR  Doc.  01-28251  Filed  11-8-01;  8:45  am] 

BILUNG  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Department  of  The  Army 

Second  Record  of  Decision  (ROD)  of 
the  Rnal  Environnoental  ImfMict 
Statement  (FEIS)  on  the  Disposal  and 
Reuse  of  the  Stratford  Army  Engine 
Plant  (SAEP),  Stratford,  CT 

AGENCY:  Department  of  The  Army.  DoD. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  The  Army 
announces  the  availabilitv  of  the  second 
ROD  of  the  FEIS  on  the  Disposal  and 
Reuse  of  the  Stratford  Army  Engine 
Plant,  in  accordance  with  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  Pub.  L.  101-510.  as  amended 

ADDRESSES:  A  copy  of  this  ROD  may  be 
obtained  by  writing  to  Mrs.  Shirlev 
Vance.  U.S.  ,\rmv  Materiel  Command. 
ATTN:  AMCIS-B.  5001  Eisenhower 
Avenue.  Alexandria.  VA  22333-0001 
Copies  of  the  FEIS  may  be  obtained  bv 
writing  to  Mr  loe  Hand,  Corps  of 
Engineers.  Mobile  District.  .^TTN:  PD- 
EC,  PO  Box  2288,  Mobile,  AL  36628- 
0001 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Shirley  Vance  bv  facsimile  at  (703)  617- 
6447 

SUPPLEMENTARY  INFORMATION:  In  the 
ROD.  The  Army  concludes  that  the  FEIS 
adequately  addresses  the  impacts  of 
property  disposal  and  documents  its 
decision  to  transfer  the  remaining 
approximately  4  acres  of  SAEP  propertv 
as  encumbered  The  ROD  concludes  that 
approximately  4  acres  remaining  of  the 
75-acre  SAEP  property  will  be  conveved 
subject  to  restrictions,  identified  in  the 
FEIS.  that  relate  to  the  following; 
easements  for  avigation,  other 
easements  and  rights-of-way, 
floodplains,  a  groundwater  use 
prohibition,  floodplains  obligations, 
wetlands,  land  use  restrictions,  remedial 
activities  and  the  requirement  for  a  right 
of  reentry  for  environmental  cleanup. 
The  Army's  intent  under  the  ROD  is  to 
transfer  approximately  4  acres 
remaining  of  the  SAEP  propertv  to  the 
City  of  Bridgeport  for  airport  purposes. 
If  the  City  of  Bridgeport  is  unable  to 
acquire  the  necessary  permits  and 
approvals  for  their  proposed  activity  on 
the  approximately  4-acres  within  a 
reasonable  period  of  time.  The  Armv 
will  convey  the  property  to  the  SAEP 
LRA.  The  Army  will  impose  deed 
restrictions  or  other  requirements  to 
ensure  safety  and  protection  of  human 
health  and  the  environment 

The  Army  has  taken  all  practicable 
measures  to  avoid  or  minimize 
environmental  harm  associated  with  its 
preferred  alternative  of  encumbered 
property  disposal  Mitigation  measures 
for  reuse  activities  are  identified  in  the 
FEIS. 

Dated   November  5.  2001. 
Raymond  |.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  O.^SAIIS-El' 

IFR  Doc.  01-28252  Filed  11-8-01;  8:45  am] 
BILUNG  CODE  37-l(MW-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Method  of  Treating, 
Preventing  or  Inhibiting  Central 
Nervous  System  (CNS)  Injuries  and 
Diseases 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command.  DoD 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  37  CFR 

404  6.  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/839,905  entitled 
"Method  of  Treating.  Preventing  or 
Inhibiting  Central  Ner\ous  System 
Injuries  and  Diseases"  and  filed  20 
.■\pnl  2001   Foreign  rights  are  also 
available  (PCT'US0M3043)  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
-Army,  has  rights  in  this  invention. 
ADDRESSES:  Commander.  I'.S  Armv 
Medical  Research  and  Materiel 
Command.  Attn    Command  ludge 
Advocate.  MCMR-JA.  504  Scott  Street, 
Fort  Detrick.  Frederick  MD21702- 
5012 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues.  M^  Elizabeth  .^rwine. 
Patent  Attorney.  1301  ■  61<^7808  For 
licensing  issues,  Dr  Paul  Mele.  Office  of 
Research  &  Technologv  Assessment. 
(301)  619-5034   Both  at  tplefax  (301) 
619-5034 

SUPPLEMENTARY  INFORMATION:  Method  of 
preventing,  treating  i)r  both  preventing 
and  treating  CNS  iniur\ .  disease, 
neurotoxicity  or  memorv  deficit  in  a 
subject  by  thie  administration  of  at  least 
one  lipoic  acid  compound  to  the  subject 
are  disclosed  Examples  of  CNS  injuries 
or  disease  include  traumatic  brain 
injury  (TBI),  posttraumatic  epilepsy 
(PTE),  stroke,  cerebral  ischemia, 
neuorodegenerative  diseases  of  the  brain 
such  as  Parkinson  s  Disease.  Dementia 
Pugilisitica.  Huntington's  disease  and 
Alzheimer's  disease,  brain  injuries 
secondary  to  seizures  which  are 
induced  by  radiation,  exposure  to 
ionizing  or  iron  plasma,  nerve  agents, 
cyanide,  toxic  concentrations  of  oxygen, 
neurotoxicity  due  to  CNS  malaria  or 
treatment  with  antimalana  agents,  and 
other  CNS  traumas  Examples  of  lipoic 
acid  compounds  include  a-lipoic  acid 
(a-LA),  dihydrolipoic  acid  (DHL^).  2- 
(N.N-dimethylamine;  ethylamido 
lipoate-HCL  (LA-plusi.  the  oxidized  or 
reduced  R-  or  S-isomers  thereof,  the 
metabolites  of  a-lipoic  acid  such  as  6,8- 
bisnorlipoic  acid  and  tetranorlipoic  acid 
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and  dnalotjs  tht'reot.  Alsu  dist:losfd  are 
pharmaceutical  compositions  and  kits 
comprising  at  least  one  lipoic  acid 
compound. 

l.uz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

IKR  D()(    01-28LM3  Filed  1 1-8-01:  8:45  am] 

BILLING  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army:  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  El  Rio  Antiguo,  Rlllito  River, 
a  Feasibility  Study  of  a  Portion  of  the 
Rillito  River  in  the  City  of  Tucson.  Pima 
County.  AZ 

AGENCY:  .Army  Corps  of  Engineers.  DoD. 
action:  Notice  of  intent. 

summary:  The  Lrjs  Angeles  District  of 
the  L  S.  C^orps  of  Engineers  (the  Corps) 
will  initiate  analyses  of  foreseeable 
environmental  impacts  from  actions 
potentially  to  he  implemented  on  a 
reach  of  the  Rillito  Ri\er,  The  Corps  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  accompany  the 
Feasibilitv  Report.  Pima  County  will 
participate  in  the  Feasibility  Study 

The  Rillito  River  flows  from  east  to 
west  along  the  south  face  of  the  Catalina 
Mountains,  and  is  tributary  to  the  Santa 
Cruz  Ri\  er  The  study  area  extends  from 
the  confluence  of  Pantano  and  Tanque 
Verde  Washes,  which  happens  to 
coincide  with  Craycroft  Road, 
downstream  to  Campbell  Road.  About 
4.8  river  miles  lie  between  those  limits. 
Except  for  a  region  on  the  south  side 
approximately  one  mile  long,  all 
existing  banks  have  been  stabilized  with 
soils  cement.  The  study  area  will  extend 
on  the  north  side  to  include  uplands  in 
a  reuinn  known  locally  as  "the  bend". 
and  on  the  south  side  to  encompass 
lands  potentially  to  be  acquired  along 
.Mvernon  VVav  and  at  Campbell  Road. 
.Approximately  925  acres  lie  within  the 
roughly  defined  study  area,  and  of  that 
about  525  acres  would  be  called 
uplands.  A  habitat  restoration  project  on 
the  south  hank  of  the  Rillito  (Continuing 
Authorities  Program,  section  1135  of  the 
Water  Rfsourc;es  De\c)opment  Act  of 
198().  as  amended)  has  been  initiated 
within  the  proposed  studv  area. 
Refinements  of  the  study  area,  both 
additional  inclusions  and  exclusions, 
can  be  expected  during  the  course  of  the 
Feasibilitv  Study  as  appropriate  to  the 
general  studv  objectives. 

The  proposed  prt))ec;t  emphasizes 
opportunities  to  restore  riparian  habitat, 


address  matters  of  surtace  and 
groundwater  qualify,  explore  aquifer 
recharge  along  the  Rillito,  restoration  of 
natural  riverbed  conditions,  fashion 
localized  seasonal  wetlands  (known  in 
the  southwest  by  the  Spanish  noun 
cienega$)  at  opportune  places  in  the 
river  bo^om.  and  create  venues 
appropriate  for  recreational  educational 
uses  of  the  river.  Flood  damage 
reductiwi  on  the  Rillito  itself  and 
washes  entering  it  from  foothills  of  the 
Catalinas  will  also  constitute  aspects  of 
the  Feasibility  Study. 
ADDRESSES:  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District.  ATTN:  Dr.  [ohn  E.  Moeur, 
Regional  Planning  Section,  CESPL-PD- 
RP.  PO  Box  532711.  Los  Angeles. 
California  90053-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  E.  Moeur.  Environmental  Manager, 
telephone  (213)  452-3874. 
SUPPLEMENTARY  INFORMATION: 

1.  Authorization 

The  Feasibility  Study  for  El  Rio 
Antiguo  has  two  distinct  Congressional 
authorities.  The  more  recent.  House 
Resolution  2425  (dated  17  May  1994), 
directs: 

*  •    •  th^  Secretary  of  the  Army  *   *   *  to 
review  reiports  of  the  Chief  of  Engineers  on 
the  ,Stafepf  Arizona  *    *   *  in  the  interest  of 
flood  darfiage  reduction,  environmental 
protectifj|i  and  restoration,  and  related 
pu^poses^ 

CongijBss  previously  authorized 
similar  endeavors  through  section  6  of 
the  Flood  Control  Act  of  1938.  The  75th 
Congress  of  the  United  States  passed 
what  became  Public  Law  761.  This 
legislation  states,  in  part: 

*  *    *  th^  Secretary  of  War  (Secretary  of  the 
Army  siilce  1947]  is  hereby  authorized  and 
directed  |o  cause  preliminary  examinations 
and  surveys  *   *   *  at  the  following  locations: 

*  *    *  Gia  River  and  tributaries,  Arizona, 


2.  Background 

The  Rillito  River  now  appears  as  a 
broad  dry.  wash  most  of  the  year. 
Summer  thunderstorms  in  its  watershed 
may  cause  it  run  modestly,  or  in 
genuine  flood,  but  it  soon  reverts  to  a 
dry  desert  wash. 

It  environs  were  much  different  a 
century  and  a  half  ago.  A  description 
written  in  1910  portrays  it  before  the 
Civil  War  as  an  unbroken  gallery  forest 
along  the  Rillito  dominated  by 
cottonwoods,  willows.  Arizona  ash. 
Arizona  walnut,  diverse  underbrush 
species  adapted  to  the  Sonoran  Desert, 
interspersed  with  grasslands  of  sacaton 
and  big  galleta  grass.  Beavers  dammed 
the  Rillito  in  many  places.  Where  water 


infiltrated  somewhat  faster,  cienegas 
formed  along  the  riverbed. 

Diversion  of  surface  waters,  and  then 
extraction  by  pumps  of  water  from 
subsurface  strata  caused  profound 
regional  changes  in  hydrology  starting 
about  the  turn  of  the  last  century. 
Thereafter,  the  Rillito  began  to  decline. 

3.  Proposed  Action 

.\o  nxplicit  prfiposed  alternative  has 
yet  been  identified.  The  Feasibility 
Study  to  be  evaluated  by  this  EIS  will 
evaluate  impacts  of  viable  alternatives 
once  thev  have  been  framed  in  light  of 
the  topography,  hydrology,  biotic 
communities,  and  preferences  of  the 
local  sponsor.  A  No  action  Alternative 
will  form  the  basis  for  comparison  for 
these  evaluations.  The  EIS  will  address 
at  least  sixteen  diverse  kinds  of 
resources  important  to  the  Sonoran 
Desert  biome:  Aesthetics,  agriculture,  air 
quality,  biology,  cultural,  geology, 
groundwater  recharge,  hazardous 
wastes,  land  use,  physical  environment, 
recreation  and  education,  safety, 
socioeconomic,  sound  and  noise, 
transportation  and  communications, 
and  water  quality.  The  public  will  be 
afforded  ample  opportunity  to  comment 
on  these  analyses  prior  to  taking  any 
action  to  implement  any  alternative  that 
may  then  be  under  consideration. 

4.  Scoping  Process 

The  Corps  will  conduct  a  scoping 
meeting  to  aid  in  determining  the 
importance  of  pertinent  environmental 
issues.  Participation  of  all  interested 
Federal.  State,  and  County  resource 
agencies,  as  well  as  Native  American 
peoples,  groups  with  environmental 
interests,  and  all  interested  individuals 
is  encouraged.  Public  involvement  will 
be  most  beneficial  and  worthwhile  in 
identifying  pertinent  environmental 
issues,  offering  useful  information  such 
as  published  or  unpublished  data,  direct 
personal  experience  or  knowledge 
which  inform  decision  making, 
assistance  in  defining  the  scope  of  plans 
which  ought  to  be  considered,  and 
recommending  suitable  mitigation 
measures  warranted  by  such  plans. 
Those  wishing  to  contribute 
information,  ideas,  alternatives  for 
actions,  and  so  forth  can  furnish  these 
contributions  in  writing  to  the  points  of 
contact  indicated  above,  or  by  attending 
public  scoping  opportunities. 

The  scoping  period  will  conclude  60 
days  after  publication  of  this  NOl  and 
concurrent  publication  in  newspapers 
circulated  in  the  greater  Tucson  area. 

5.  Public  Scoping  Meeting 

The  Corps  and  the  local  sponsor 
invite  all  interested  parties  to  a  public 


scoping  meeting  to  discuss  project  goals 
and  offer  ideas  essential  to  developing 
alternatives  to  achieve  those  goals.  An 
initial  public  meeting  for  the  proposed 
El  Rio  .Antiguo  study  is  scheduled  for 
the  evening  of  Tuesdav,  November  13. 
2001   Please  gather  at  6  PM  in  the  1st 
Evangelical  Free  Church,  located  at 
4700  N.  Swan  Road,  in  Tucson.  Arizona. 
Individuals,  organizations,  and  agencies 
who  wish  to  offer  information  or  data 
relevant  to  anticipated  project 
objectives,  alternatives,  impacts, 
mitigation,  or  any  similar  consideration 
may  do  so  by  attending  the  public 
scoping  meeting.  If  that  means  for 
communication  proves  infeasible.  then 
kindh  mail  the  information  to  an\'  of 
the  three  addresses  noted  above. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc  01-28244  Filed  11-8-01;  8:45  am) 

BILUNG  CO06  3710-KF-M 


Federal  Register/ Vol.  66.  No.  218 /Friday,  November  9,  2001  /  Notices 


56661 


DEPARTMENT  OF  EDUCATION 

[CFDANo.84.115M] 

Fund  for  the  Improvement  of 
Postsecondary  Education— Special 
Focus  Competition:  US-Brazil  Higher 
Education  Consortia  Program 
(Institutional  Cooperation  and  Student 
Mobility  in  Postsecondary  Education 
Between  the  United  States  and  Brazil); 
Notice  inviting  applications  for  New 
Awards  for  Fiscal  Year  (FY)  2002. 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondarv 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  pnvate 
nonprofit  institutions  and  agencies. 

Applications  Available  November  9. 
2001. 

Deadline  for  Transmittal  of 
Applications-  March  29.  2002. 

Deadline  for  Intergovernmental 
Review:  May  28,  2002. 

Estimated  Available  Funds:  $300,000 
The  estimated  amount  of  funds 
available  for  awards  is  based  on  the 
Administration's  request  for  this 
program  for  FY  2002.  The  actual  level 
of  funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards:  $25,000- 
$30,000  for  FY  2002:  $190,000-$2 10,000 
for  4-year  diiration  of  grant. 


Estimated  Average  Size  of  Awards: 
S30.000  for  FY  2002:  $200,000  for  4-year 
duration  of  grant. 

Estimated  Number  of  Awards:  10. 
Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80,  82,  85, 
86.  qr  98. and  99 

SUPPLEMENTARY  INFORMATION:  This 
program  is  a  Special  Focus  Competition 
under  the  Fund  for  the  Improvement  of 
Postsecondarv-  Education  (Title  \TI.  Part 
B  of  the  Higher  Education  Act  of  1965, 
as  amended)  to  support  projects 
addressing  a  particular  problem  area  or 
improvement  approach  in 
postsecondary  education  The 
competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  the 
formation  of  educational  consortia  of 
American  and  Brazilian  institutions  to 
encourage  cooperation  in  the 
coordination  of  curricula,  the  exchange 
of  students,  and  the  opening  of 
educational  opportunities  between  the 
United  States  and  Brazil.  The 
invitational  priority  is  issued  in 
cooperation  with  Brazil  These  awards 
support  only  the  participation  of  US 
institutions  and  students  in  these 
consortia  Brazilian  institutions 
participating  in  any  consortium 
proposal  responding  to  the  invitational 
priority  may  apply,  respectively,  to  the 
Coordination  of  Improvement  of 
Personnel  of  Superior  Level  (CAPES). 
Brazilian  .Ministry  of  Education,  for 
additional  funding  under  a  separate  but 
parallel  Brazilian  competition 

Priority 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority: 

Projects  that  support  consortia  of 
institutions  of  higher  education  that 
promote  institutional  cooperation  and 
student  mobility  between  the  United 
States  and  Brazil 

Under  34  CFR  75  105(c)(1)  we  do  not 
give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications 

Methods  for  Applying  Selection  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  critena.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 


Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  75.210. 

(1)  The  significance  of  the  proposed 
project,  as  determined  bv — 

(a)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  now 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

fb)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings;  and 

(c)  The  importance  or  magnitude  of 
the  results  or  outcomes  likelv  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(2)  The  quality  of  the  design  of  the 
proposed  project,  as  determined  bv — 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearlv 
specified  and  measurable;  and 

(h)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs 

(3)  The  adequacy  of  resources,  as 
determined  by — 

(a)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 

(b)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate. 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support, 
and 

(c)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project 

(4!  The  quality  of  the  project 
personnel,  as  determined  by — 

(a)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel,  and 

fb)  The  extent  to  which  the  applicant 
encourages  applications  for  emplovment 
from  persons  who  are  members  of 
groups  that  have  traditionallv  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability 

For  Applications  Contact-  Education 
Publications  Center  iTD  Pubs!   P  O  Box 
1398.  Jessup.  MD  20794-1398 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  Ifvouusea 
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teltn  ommuiiu  atii)n>  dtnice  tor  the  deaf 
(TDDJ.  vou  may  call  itoll  free):  1-877- 
576-7734. 

You  may  also  contact' ED  Pubs  at  its 
\M'b  site;  http://^^^\^v fdsov/pubs/ 
ecipubs  html 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  fd pubs <J i net .ed .gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
H4  116M. 

For  Applications  and  Further 
Inlormation  Confacf;  Copies  of  the 
application  materials  and  further 
program  information  may  also  be 
obtained  from  Levenia  Ishmell.  Fund  for 
the  Improvement  of  Postsecondary 
Education  (FIPSE).  U.S.  Department  of 
Education.  1990  K  Street.  N\V..  8th 
Floor.  Washington.  DC  20006-8544. 
Telephone:  (202)  502-7500.  You  may 
also  request  application  guidelines  by 
submitting  the  name  of  the  competition 
(US-Brazil)  and  your  name  and  postal 
address  to:  fipsened.gov 

Applications  are  also  available  on  the 
FIPSE  Web  site  at:  http://i\'ww.ed.gov/ 
offices/OPE/FIPSE/Brazil/ 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  For  Applications  and  Further 
Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standarci  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  ma\  \  lew  this  document,  as  well 
as  all  other  Dejidrtment  of  Education 
li  X  uments  published  in  the  Federal 
ReS'ster.  in  text  or  .'Kdobe  Pf)rtabie 
Ui"  wment  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed. gov/ 
legislation/FcdRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
usint;  PDF.  call  the  U.S.  Government 
Printint;  Offif  e  (GPO).  toll  free,  at  1- 
HHH-jm-649H;  or  in  the  Washington. " 
DC.  area  at  (202)  512-1530. 

.Sole:  Ttie  nfficial  version  of  this  dociimnnl 
is  the  do<  uinenl  pubhshed  in  the  Federal 
Register.  Fret-  Inlnrni!!  a(:[:(!ss  lo  the  ofriclal 
edition  of  the  Federal  Register  and  the  ('.ode 
of  Federal  Regulations  is  available  on  GPC) 


Access  at:,  MtpJIwww.access.gpo.gov/nara/ 
index  ht nil 

Program  .Authority:  20  U.S.C.  1138-1138d. 
Dated:  l|Jovember  0.  2001. 
Maureen  A.  McLaughlin, 

Deputy  Assistant  Se(rftary  for  Policy 
Planning  kind  Innovation.  Office  of 
Postsecoridary  Education. 
jFR  Doc.  91-28149  Filed  11-8-01:  8.45  am) 

BILLING  CODE  4001-01-U 


DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board:  Education. 

ACTION:  Notice  of  quarterly  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  This  notice  also 
describe$  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  tO(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
{i.e..  interpreting  services,  assistive 
listening  devices,  materials  in 
alternative  format)  should  notify  Mary 
Grace  Lucier  at  (202)  219-2253  no  later 
than  November  15.  We  will  attempt  to 
meet  recjuests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accomntidation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

dates:  November  30,  2001. 

TIME:  H:30a.m.  to  5  p.m. 

LOCATION:  Room  100.  80  F  St..  NW.. 

Uavhiiia'"n   nr  20208-7564 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Grace  Lucier.  Designated  Federal 

Official,  National  Educational  Research 

Policy  and  Priorities  Board.  80  F  St., 

NW  .Washington.  DC  20208-7564. 

Telephone:  (202)  219-2253;  fax:  (202) 

219-1528;  e-mail: 

Mary. Gmce.Lucieriied.gov.  Main 

telephone  for  Board  office:  (202)  208- 

0692. 

SUPPLEMENTARY  INFORMATION:  The 
Nntinn.il  Kducational  Kesearf.h  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research.  Development.  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 


to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  pro\ide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  agenda  for  November  30  will 
cover  a  report  from  the  National 
Research  Council'National  .■XcademN'  of 
Sciences  on  a  study  commissioned  by 
the  Board  on  Scientific  Principles  in 
Educational  Research.  The  Board  will 
also  consider  its  recommendations  for 
the  reauthorization  of  the  Office  of 
Educatiiuial  Research  and  Improvement. 
A  final  agenda  will  be  available  from  the 
Board's  office  on  November  23.  and  will 
be  posted  on  the  Board's  Web  site,  http:/ 
/www.ed.gov/offices/OPERl/XERPPB/. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policv  and 
Priorities  Board.  80  F  St.  NW.. 
Washington.  DC  20208-7564. 

Ddtcd:  Novf'mbcr  S.  20U1. 
Rafael  Valdivieso, 
Executive  Director. 

|FR  Dor.  01-28140  Filed  11-8-01:8:45  ami 
BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extension  Under  Review  by  the  Office 
of  Management  and  Budget 

AGENCY:  Department  nf  Energy. 
ACTION;  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Department  of  Energy 
(DOEj  intends  to  extend  an  information 
collection  package  for  a  })eriod  of  three 
years,  pursuant  to  Section  3507(h)(1) 
with  the  Office  of  Management  and 
Budget  i'OMB)  under  the  Paperwork 
Reduction  .\c\  of  1995  The  industrial 
Relations  collection  pac:kage.  OMB 
Control  Number  1910-0600.  collects 
information  from  DOE's  Facilities 
Management  Contractors  (formerly 
known  as  Management  and  Operating 
|M&0|  Ointractors.  and  Management 
and  Operating  T\pe  |M&0  T\pe! 
(Contractors)  c:oncerning  the 
management  and  administration  of  their 
workforce.  This  information  is  used  to 
exercise  management  oversight  and  cost 
control  of  our  contracts  ami  the 
application  of  statutory  and  contractual 
requirements.  The  collection  of  this  data 
IS  critical  to  the  Department  It  is  used 
to  ensure  that  the  contractors  satisfy 
their  contractual  obligations;  contract 
funds  are  expended  as  intended;  and  to 
detect  and  eliminate  fraud,  waste,  and 
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abuse.  The  data  collected  involves 
contractor  equal  employment 
opportunity  and  affirmative  action 
program  information. 

DATES:  Written  comments  and 
recommendations  regarding  this 
information  collection  package  must  be 
submitted  to  the  OMB  Desk  Officer  on 
or  before  December  10.  2001.  If  you 
wish  to  submit  comments,  but  find  it 
difficult  to  do  so  within  the  time  period 
allowed,  please  notify  the  OMB  Desk 
Officer  of  your  intent  as  soon  as 
possible.  The  Desk  Officer  may  be 
reached  at  202/395-3087.  In  addition, 
please  notify'  the  DOE  contact  listed 
below. 

ADDRESSES:  Address  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  DOE  Desk  Officer,  New 
Executive  Office  Building.  725  17th  St.. 
Washington.  DC  20503.  Persons 
submitting  comments  to  OMB  are 
requested  to  send  a  copy  to  Ms.  Susan 
L.  Frey.  U.  S  Department  of  Energy. 
Director.  Records  Management  Division. 
Office  of  the  Chief  Information  Officer 
(SO-312).  Germantown,  MD  20874- 
1290.  Ms.  Frey  can  be  contacted  by 
telephone  (301. '903-3666)  or  email 
(Susan. Frey@hq  doe.gov).  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tor  copies  oi  the  Department's 
Paperwork  Reduction  Act  Submission 
and  other  information  please  contact 
Susan  L.  Frey.  at  the  above-mentioned 
address. 

SUPPLEMENTARY  INFORMATION:  (1)  Title  of 
f/ip  inlormotiun  collection  package: 
Industrial  Relations:  (2)  Current  OMB 
control  number:  1910-0600;  (3)  Type  of 
respondents:  DOE  Management  and 
Operating  Contractors  (M&O)  and 
Management  and  Operating  type  (M&O 
Type)  Contractors:  (4)  Estimated 
number  of  respondents:  718:  (5) 
Estimated  number  of  Burden  Hours: 
10.138.  15)  Sumber  of  categories  of 
information  or  record  keeping 
refjuirements:  19:  and  (7)  Purpose: This 
information  is  required  for  management 
oversight  of  DOE  M&O  and  M&O-Type 
Contrac  tS'C'ontrartors  and  to  ensure  that 
the  programmatu  and  administrative 
management  requirements  of  the 
contract  are  managed  efficiently  and 
effectively 

Statutorv  .Authority:  Section  3506(c)(2)(A) 
and  Section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104-13). 


issued  in  Wasningtun.  DL.  on  .November  1. 
2001 

Susan  L.  Frey, 

Dirtfctor.  Records  Management  Division. 
Office  of  Records  and  Business  Management. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-281.51  Filed  11-8-01:  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  Notice  of  Availability 
of  the  Final  Site-Wide  Environmental 
Impact  Statement  for  the  Oak  Ridge  Y- 
12  Plant 

agency:  Department  of  Energy.  National 
Nuclear  Security  Administration. 
ACTION:  Notice  of  availability. 

summary:  The  National  Nuclear 
Security  Administration  (NNSA),  a 
separately  organized  agency  within  the 
Department  of  Energy  (DOE),  announces 
the  availability  of  the  Final  Site-Wide 
Environmental  Impact  Statement  for  the 
Oak  Ridge  Y-12  Plant  [Y-12  Final 
SWEIS]  {DOE/EIS-0309).  The  Y-12 
Final  SWEIS  evaluates  the  potential 
environmental  impacts  associated  with 
the  continued  operations  of  the  Y-12 
Plant,  as  well  as  with  alternatives  for 
modernizing  Y-12  facilities  to  ensure  its 
capability  to  meet  future  nuclear 
weapon  stockpile  needs  in  the  post-Cold 
War  era.  The  alternatives  include 
construction  and  operation  of  new- 
facilities  for  two  of  Y-12s  missions: 
Highly  Enriched  Uranium  (HEU) 
Materials  Storage  mission  and  Special 
Materials  mission.  The  preferred 
alternative  is  to  construct  and  operate  a 
new  HEU  Materials  Storage  Facility  and 
a  new  Special  Materials  Complex.  The 
preferred  site  for  the  HEU  Materials 
Storage  Facility  is  Site  A  (West  Portal 
Parking  Lot).  The  preferred  site  for  the 
Spcial  Materials  Complex  Facility  is 
Site  1  (northwest  of  Building  91 14  and 
on  the  north  side  of  Bear  Creek  Road). 
addresses:  Copies  of  the  Y-12  Final 
.S\\  ELS  niHV  be  obtained  by  mail  (U.S. 
Department  of  Energy.  Oak  Ridge 
Operations  Office.  Attn:  Mr.  Garv 
Hartman.  P.O.  Box  2001.  Oak  Ridge.  TN 
37831).  by  fax  (1-865-576-1237),  by 
phone  (1-^65-576-0273).  or 
electronicallv  (Yl2ElS@oro.doe.gov). 
The  Y-12  Final  SWEIS  is  also  available 
for  review  at  the  U.S.  Department  of 
Energv  Public  Reading  Room  at  230 
Warehouse  Rnad   Oak  Ridse  TN  37830. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  th>  NN.S.-\  NEPA 
process,  please  contact:  Mr   James 
Mangeno.  NEPA  Compliance  Officer  for 
NNSA.  U.S.  Department  of  Energy/ 


NNSA.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585:  or 
telephone  1-800-832-0885.  ext.  68395. 
For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Ms.  Carol 
M.  Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Compliance  (EH-42).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  telephone  202- 
586-4600,  or  leave  a  message  at  1-800- 
472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
N.Ni.\  Is  reapunaiblt  lui  providing  the 
Nation  with  nuclear  weapons  and 
ensuring  that  those  nuclear  weapons 
remain  safe,  secure,  and  reliable.  As  one 
of  the  major  production  facilities,  the 
Oak  Ridge  Y-12  Plant  has  been  DOE's 
primary  site  for  enriched  uranium 
processing  and  storage,  and  one  of  the 
manufacturing  facilities  for  maintaining 
the  U.S.  nuclear  weapons  stockpile.  In 
recent  years,  the  emphasis  of  the  U.S. 
weapons  program  has  shifted  from 
developing  and  producing  new  weapons 
to  dismantlement  and  maintenance  of  a 
smaller  stockpile. 

The  Y-12  Final  SWEIS  evaluates  the 
potential  environmental  impacts  from 
continued  operation  of  the  Oak  Ridge 
Y-12  Plant,  and  the  construction  and 
operation  of  new  facilities  for  two  of  Y— 
12's  missions:  HEU  Materials  Storage 
mission  and  Special  Materials  mission. 
Alternatives  considered  for  the  HEU 
Materials  Storage  mission  include 
constructing  and  operating  a  new  HEU 
Materials  Facility  at  one  of  tw  o 
candidate  sites,  or  expanding  and 
operating  Building  9215  (the  preferred 
site  is  Site  A).  Three  candidate  sites  are 
evaluated  for  a  new  Special  Materials 
Complex  for  the  Special  Materials 
mission  at  Y-12  (the  preferred  site  is 
Site  1).  More  specifically,  the  Y-12 
Final  SWEIS  analyzes  potential  impacts 
on  land  uses,  transportation, 
socioeconomics,  geology  and  soils, 
hydrology,  biological  resources,  air 
quality/noise,  site  facilities  and  support 
activities,  waste  management,  and 
cultural  resources.  In  addition, 
environmental  justice,  radiological  and 
chemical  impacts  during  normal 
operations,  and  effects  of  accidents  on 
workers  and  the  public  are  included  in 
the  assessment.  The  preferred 
alternative  is  to  construct  and  operate  a 
new  HEU  Materials  Storage  Facility  at 
Site  A  and  a  new  Special  Materials 
Complex  at  Site  1.  A  Record  of  Decision 
is  expected  to  be  issued  no  sooner  than 
30  days  from  the  date  of  this 
announcement. 
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Issued  in  VVH^hington.  DC  this  .ith  dav  ot 
November.  2001 

lohn  Gordon. 

AJininistraiur.  Xational  Suclear  Security 
Administration.  Department  ofEnerg\\ 
IK  U-,i    0i-JHl,i3  Filed  1 1-8-01;  8:45  am| 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  nntice  annnunces  a 
mpetinu  of  the  Envirdnmental 
Mdndyciiiejit  Site-Specific  Advisory 
Bcani  (EM  SSAB).  Pantex.  The  Federal 
.\iivis()rv  Committee  Act  (Pub.  L.  92- 
463.  86  Stat   770)  requires  that  public 
notire  (if  these  meetings  be  announced 
in  the  Federal  Register 
DATES:  Tuesday.  November  27,  2001:  1 
p  m  -^  p,m- 

ADDRESSES:  The  Party  Bam.  7200 
(  an\iinDri\e   Arnarilln.  Texas 

FOR  FURTHER  INFORMATION  CONTACT:  lerrv 
S.  [ohnson.  Assistant  Area  Manager. 
Department  of  Energy.  Amarillo  Area 
( )ffice.  P.O.  Box  30030.  Amarillo,  TX 
79120;  phone  (806)  477-3125;  fax  (806) 
477-5896  or  e-mail 
jjohnsonS'pantex.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
rt'Lummendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management  and 
related  activities. 

Tentative  Agenda 

1  00     Agenda  Review/Approval  of 

.Minutes 
1 : 1  .T     (io-Chair  ( 'umments 
1:30     Task  Force/Subcommittee 

Reports 
2:00     Mx  ()ffi(  lo  Reports 
2:1.T     Br-ak 
2:3!)     Updates — CJccurrence  Reports— 

DOE 
3:00     Presentation  fTo  Be  .Announced) 

24  hr  informatum  line  '806)372- 

194.T 
4:00     Questions' Public  Questions/ 

f-omments 
,5:00     Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public: 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Jerry  lohnson's 


office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  days  prior  to  the  meeting 
and  every  reasonable  provision  will  be 
made  to  accommodate  the  request  in  the 
agenda.  The  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes 

Minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Pantex  Public  Reading  Rooms 
located  at  the  Amarillo  College  Lynn 
Library-  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  a.m.  to  10  p.m.  Monday 
through  Thursday;  7:45  a.m.  to  5  p.m. 
on  Friday:  8:30  a.m.  to  12  noon  on 
Saturday;  and  2  p.m.  to  6  p.m.  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street. 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9  a.m.  to  7 
p.m.  on  Monday;  9  a.m.  to  5  p.m. 
Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Jerry  S.  Johnson  at 
the  address  or  telephone  number  listed 
above. 

Issuedjat  Washington.  DC,  on  November  5. 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisor^'  Committee  Management 
Officer. 

(FR  Do(  .'oi-281 52  Filed  11-8-01 :  8:45  ami 

aiLUNG  CODE  6450-01 -P 

1 

DEPARTMENT  OF  ENERGY 

Long-Term  Stewardship  Study 

AGENCY:  i  lepartment  of  Energy. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Energy 
(DOE;  ajinounces  the  public  availability 
of  the  final  Long-Term  Stewardship 
Study.  The  Study  presents  and 
discusses  issues  associated  with  the 
long-term  stewardship  of  DOE  sites 
where  contaminated  facilities,  water, 
soil,  and/or  engineered  units  are  likelv 
to  remain  after  c:leanup  activities  are 
finished   The  Study  also  provides  DOE's 
responses  to  comments  on  the  Draft 
Study  DOE  prepared  the  Study  in 
responsf'  to  a  settlement  agreement, 
ADDRESSES:  You  can  obtain  copies  of  the 
Studv  and  other  information  related  to 


long-term  stewardship  from  the 
following  sources: 

•  Long-Term  Stewardship 
Information  Center  Internet  site  at  the 
following  address:  \%-w\v  pm.doe.gov/Its. 

•  The  Center  for  Environmental 
Management  Information.  955  L'Enfant 
Plaza,  North,  S\V.,  Suite  8200. 
Washington.  DC  20024.  1-800-736- 
3282  (1-800-7EM-DATA!,  In 
Washington.  DC.  the  phone  number  is 
202-863-5084. 

•  DOE  Reading  Rooms  (for  locations 
of  the  DOE  Reading  Rooms  or  other 
public  information  repositories 
containing  background  information, 
please  contact  the  Center  for 
Environmental  Management 
Information  at  the  above  address  and 
telephone) 

FOR  FURTHER  INFORMATION  CONTACT: 
Letitia  O'Conor.  Office  of  Long-Term 
Stewardship  (EM-51)  nn  (202)  586- 
6570  or  (202)  586-9280 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Energy  has 
prepared  this  Long-Term  Stewardship 
Study  to  comply  with  the  terms  of  a 
settlement  agreement  between  DOE  and 
38  plaintiffs  IXatumi  /?p.sourre.s  Defense 
Council,  et  al.  v.  Richardson,  et  al..  Civ. 
No.  97-936  (SS)  (D.D.C.  December  12. 
1998)1.  The  Study  presents  information 
and  discusses  issues  assoc:iated  with 
long-term  stewardship.  The  Studv 
defines  long-term  stewardship  as  the 
physical  controls,  institutions, 
information  and  other  mechanisms 
needed  to  ensure  protection  of  people 
and  the  environment  at  sites  where  DOE 
has  completed  or  plans  to  complete 
"cleanup"  (e  g.,  landfill  closures. 
remedial  actions,  remo\al  actions,  and 
facility  stabilization).  Depending  on 
specific  circumstances,  long-term 
stewardship  could  include  any 
combination  of  land-u.se  controls, 
monitoring,  maintenance  and 
information  management 

Study  Development  Process 

In  accordance  with  the  terms  of  the 
settlement  agreement,  DOE  followed  the 
Council  on  Environmental  Quality 
National  Environmental  Policy  Act 
(NEPA)  implementing  procedures  for 
public  scoping,  40  CFR  §  1501, 7(a)(1)- 
(2),  and.  in  general.  DOE's  NEPA 
procedures  for  public  review  of 
environmental  impact  statements.  10 
CFR  1021,313,  even  though  the  Study  is 
not  a  NEPA  document  or  its  functional 
equivalent. 

DOE  identified  the  issues  addressed 
in  the  Study  by  conducting  a  public 
scoping  process,  soliciting  public 
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comments  on  the  Draft  Study 
distributed  to  the  public  in  October 
2000,  and  considering  other  information 
from  a  variety  of  sources  (both  DOE  and 
non-DOE)  that  have  analyzed  long-term 
stewardship.  The  Department  received 
comments  on  the  Drah  Study  from  50 
sources,  including  state  agencies,  citizen 
groups.  DOE  advisory  groups,  private 
citizens.  Tribal  nations,  and  federal 
agencies.  The  Final  Study  reflects 
changes  and  clarifications  made  in 
response  to  those  comments. 

Issued  in  Washington  D.C..  October  26. 
2001 
David  Geiser. 

Director.  Office  of  Ixing-Teiw  Stewardship. 

Department  of  Energy-. 

[FR  Doc.  01-28150  Filed  11-8-01;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP01 -409-000] 

Calypso  Pipeline,  L.L.C.;  Notice  of 
Resource  Agency  Meeting 

Novembers.  2001, 

On  November  14.  2001 .  the  Office  of 
Energy  Projects  staff  will  attend  a 
scheduled  agenr\  meeting  with  the 
Florida  Department  of  Environmental 
Protection  (FDEP),  other  environmental 
resource  agencies,  and  representatives 
of  Calypso  Pipeline.  L.L.C.  The  purpose 
of  the  meeting  is  to  discuss  permitting 
issues  for  the  proposed  Calypso  Natural 
Gas  Pipeline  Project  (Docket  No.  CPOl- 
409-000).  The  meeting  will  be  held  at 
the  FDEP  office  located  at  400  North 
Congress  Avenue.  West  Palm  Beach. 
Florida. 

For  additional  information,  contact 
the  Commission's  Offic  e  of  External 
Affairs  at  (202)  208-1088. 

David  P.  Boergers, 

Secretary- 

[FRDtx    01-28122  Filed  11-8-01:  8:45  am) 

BNXMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-033] 

Columbia  Gulf  Transmission  Co.; 
Notice  of  Negotiated  Rate  Filing 

November  .t,  2U01 

Take  notice  that  on  October  31,  2001, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 


following  contract  for  disclosure  of  a 
recently  negotiated  rate  transaction: 

FTS-2  Service  Agreement  between  Columbia 
Gulf  Transmission  Company  and  Duke 
Energy  Trading  and  Marketing.  L.L.C. 
dated 'October  30.  2001 

Transportation  service  is  to 
commence  November  1.  2001  under  the 
Agreement. 

Columbia  Gulf  states  that  copies  of 
the  filing  are  being  served  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wvi-\y-.  ferc.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  'e-Filing"  link. 

David  P.  Boenjers. 

Secretan 

jFR  Doc.  01-28128  Filed  11-8-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP99-220-010] 

Great  Lakes  Gas  Transmission  Limited 
Partnership:  Notice  of  Rate  Agreement 

November  5.  2001 

Take  notice  that  on  October  30.  2001. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  for 
disclosure,  a  transportation  service 
agreement  pursuant  to  Great  Lakes'  Rate 
Schedule  FT  entered  into  by  Great  Lakes 
and  Nexen  Marketing  U.S.A.  Inc. 
(Nexen)  (FT  Ser\'ice  Agreement).  The  FT 
Service  Agreement  being  filed  reflects  a 


negotiated  rate  arrangement  Between 
Great  Lakes  and  Nexen  commencing 
November  1.  2001. 

Great  Lakes  states  that  the  FT  Service 
Agreement  is  being  filed  to  implement 
a  negotiated  rate  contract  as  required  by 
both  Great  Lakes  negotiated  rate  tariff 
provisions  and  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines  and 
Regulation  of  Negotiated  Transportation 
Services  of  Natural  Gas  Pipelines, 
issued  January  31,  1996.  at  Docket  Nos. 
RM95-6-000  and  RM96-7-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./err.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

DdMd  P   Boer^ers, 

Secretar, 

(FR  Dor   01-28133  Filed  11-8-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP97-61-011) 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of 
Negotiated  Rates 

November  5,  2001 

Take  notice  that  on  October  31.  2001, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1-A.  Fifth 
Revised  Sheet  No.  4G  and  First  Revised 
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Sheet  No.  41.  to  be  effective  November 
1. 2001 

KMIGT  states  that  the  above- 
referenced  tariff  sheet.s  reflect  a 
negotiated  rate  contract  effective 
November  1.  2001.  The  tariff  sheets  are 
being  filed  pursuant  to  section  36  of 
KMlGTs  FERC  Gas  Tariff  Fourth 
Revised  Volume  No   1-A.  and  the 
procedures  prescribed  by  the 
Commission  in  its  December  31,  1996 
"C3rder  Accepting  Tariff  Filing  Subject 
to  Conditions",  m  Docket  No.  RP97-81 
(77  FERC<1!  61.350)  and  the 
Commissions  Letter  Orders  dated 
March  28.  1997  and  November  30.  2000 
in  Docket  Nos.  RP97-81-001,  and 
RPO 1-70-000.  respectively. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding.  KMIGT's  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulators'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385  21 1  of  the  Commission's 
rules  and  regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceedings. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  tf)  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  mav  also  be 
viewed  on  the  web  at  http// 
ww-wjprc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR385  2001(a)(l)(iii)andthe 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boen;ers, 

|FR  Ou(    ()1-2H1  )0  Filed  11-S-Ol;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-176-041] 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Dor.  01-28132  Filed  11-8-01:  8:45  am] 

B4LUNG  CODE  671 7-01 -f> 


Natural  Gas  Pipeline  Company  of 
America:  Notice  of  Negotiated  Rates 

November  5.  2001. 

Take  notice  that  on  November  1. 
2001,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
tariff  sheets  to  be  effective  November  1, 
2001. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  negotiated  rate 
transaction  entered  into  by  Natural  and 
Aquila  Energy  Marketing  Corporation 
under  Natural's  Rate  Schedule  FTS 
pursuant  to  section  49  of  the  General 
Terms  and  Conditions  of  Natural's 
Tariff.  Natural  states  that  the  negotiated 
rate  agreement  does  not  deviate  in  any 
material  respect  from  the  applicable 
form  of  service  agreement  in  Natural's 
Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwH'/prc-.gov  using  the  "RIMS"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-209-000] 

New  York  Independent  System 
Operator,  Inc.;  Notice  of  Filing 

November  .5.  2001. 

Take  notice  that  on  October  24,  2001, 
the  New  York  Independent  Svstem 
Operator,  Inc.  (NYISO).  at  the  Direction 
of  its  independent  Board  of  Directors, 
made  a  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  section  206  of  the  Federal 
Power  Act  to  continue  the  effectiveness 
of  provisions  in  its  Market 
Administration  and  C^ontrol  Area 
Services  Tariff  (Services  Tariff) 
regarding  certain  market  power 
mitigation  penalties. 

The  NYISO  has  requested  that  the 
Commission  make  the  filing  effective  on 
November  1,  2001 

The  NYISO  has  served  a  copy  of  the 
filing  on  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  on  the  New  York  State 
Public  Service  Commission,  on  the 
electric  utility  regulator),-  agencies  in 
New  Jersey  and  Pennsylvania  and  on  all 
parties  in  Docket  No.  EROl-2489-000. 
The  NYISO  has  also  emailed  a  copy  of 
this  filing  to  all  of  the  subscribers  to  the 
NYISO's  Technical  Information 
Exchange  list. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street.  NT.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
14.  2001.  Protests  will  be  considered  bv 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This- 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
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ivu-u-./erc.gov  using  the  "RIMS"  link, 
select  "Dockets"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson.  |r.. 

Acting  Srrrptar\' 

[PR  Doc.  01-28123  Filed  11-8-01:  8:45  am] 

BILUNG  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-035] 

Northern  Natural  Gas  Co.;  Notice  of 
Negotiated  Rates 

November  .5.  2001 

Take  notice  that  on  October  31.  2001. 
Northern  Natural  Gas  Company 
(Northern!  tendered  fnr  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  tariff  sheets 
proposed  to  be  effective  on  November  1. 
2001: 

22  Revised  Sheet  No.  66 
13  Revised  Sheet  No.  66.\ 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  a  specific 
negotiated  rate  transaction  with  Reliant 
Energy  Services.  Inc.  in  accordance  with 
the  Commission  s  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

.■\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulator\'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commissions  regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vvwTV./erc.gov  using  the  "RIMS  "  link. 


select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\entions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers. 

Secretary. 

[PR  Doc.  01-28126  Piled  11-8-01:  8:45  ami 

BttXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -477-003] 

TransColorado  Gas  Transmission  Co.: 
Notice  of  Compliance  Filing 

November  5.  2001. 

Take  notice  that  on  October  25,  2001. 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  Substitute  Alternate 
Second  Revised  First  Revised  Sheet  No. 
24 7B.  to  be  effective  August  1.  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  October  12,  2001,  order 
in  Docket  No  RPOl-477-000. 

On  October  12.  2001.  the  Commission 
issued  an  order  in  Docket  No  RPOl- 
477-001  and  -O02  (the  October  12th 
order)  approving  TransColorado's 
August  21.  2001.  filing  of  alternate 
proposed  Sheet  No.  247B.  subject  to 
TransColorado  filing,  within  20  days,  a 
revised  tariff  sheet  to  provide  that:  (1) 
TransColorado  will  accrue  and  credit 
interest,  using  the  interest  rate  set  out  in 
18  CFR  154.501(d),  on  penalty  revenues 
beginning  from  the  collection  date  until 
the  date  refunds  are  made  and  (2)  the 
penalty  revenues  will  be  credited  to 
shippers  within  90  days  after  the  end  of 
each  calendar  year 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  New  Mexico  Public  Utilities 
Commission. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  .Ml  such  protests  must  be 
filed  in  accordance  with  section  154,210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/iffp./Ai'M-u'./prc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

|FR  Dot    01-28127  Filed  11-8-01;  8:45  am) 

BILUNG  COO€  6717-(n-i> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-28&-017] 

Transwestern  Pipeline  Company; 
Notice  of  Negotiated  Rates 

Nu\enit.>t-i  ."i   ..Liui 

Take  notice  that  on  October  31,  2001, 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to 
become  effective  on  November  1,  2001: 

12  Revised  Sheet  No.  5B.05 
Fourth  Revised  Sheet  No  5B.06 

Transwestern  states  that  the  above 
sheets  are  being  filed  to  amend  the 
USGT  negotiated  transaction  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Ser\'ice  Ratemaking 
for  Natural  Gas  Pipelines. 

Transwestern  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
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of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i\-iu\\  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  38,5.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Sf^cKtan. 

!FR  Doi    01-281.11  Filed  11-8-01;  8:45  am) 

BILLING  CODE  6717  01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -375-001] 


Vector  Pipeline  L.P. 
Negotiated  Rates 


Notice  of 


Novembers.  2001. 

Take  notice  that  on  November  1, 
2001.  \'ector  Pipelme  L.P.  (Vector) 
tendered  for  filing  the  following  tariff 
sheets  for  the  disclosure  of  recently 
completed  negotiated  rate  transactions 
with  Reliant  Knergv  Services,  Inc.  and 
.\e.x(;n  Marketing  l'  S.A..  Inc., 
respectively: 

Original  Sheet  No.  17.3 
Original  Sheet  No.  174. 

Vector  states  that  copies  of  its  letter  of 

transmittal  and  enclosures  have  been 
ser\ed  upon  \'ec;tor's  customers  and 
interested  state  commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street,  \E  .  Washington.  DC 
20426.  in  accordanf:e  with  sections 
.385  214  or  J85  21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commission's  regulations  Protests  will 
be  considered  by  the  (Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.\nv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  films  dre  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  mav  also  be 
viewed  an  the  web  at  http:// 
\\^^■\^■  fpn  gov  using  the  "RIMS"  link, 
select    Dockets"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 


inter\entions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Secretar^-. 

[FR  Doc.  01-281.34  Filed  11-8-01:  8:45  am) 

BtLUNG  CPOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No  RP97-28-006] 

Wyoming  Interstate  Company.  Ltd; 
Notice  of  Negotiated  Rates 

November  5,  2001. 

Take  hotice  that  on  October  23,  2001 . 
Wyoming  Interstate  Company.  Ltd 
(WIC)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  2,  to 
become  effective  November  23.  2001: 

First  Revised  Sheet  Nos.  108-114 

WIC  States  that  the  tendered  tariff 
sheets  are  being  filed  to  revise  the 
Statement  of  Negotiated  Rates  sheets 
originally  filed  in  this  proceeding  to 
better  describe  the  terms  of  the 
negotiated  rate  transactions  contained 
thereon. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.214  or 
§  385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  in  accordance  with  section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http://wH-w.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Si-i  TPtan, . 

!FR  Dnr   01-28120  Filed  11-8-01:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

November  5.  2001 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boundarv  and 
Approve  Revised  Exhibits. 

b   Project  \o:  2058-020. 

c  Datp  Filed:  May  25.  2001 

d.  Applicant:  Avista  Corporation. 

e.  Same  of  Project:  Clark  Fork  Project. 

f.  Location:  The  project  is  located  on 
the  Clark  Fork  River  in  Bonner  County, 
Idaho  and  Sanders  County.  .Montana. 

g.  Filed  Pursuant  to.  Federal  Power 
Act.  16  U.S.C.  791  (a)  825{r)  and  799 
and  801. 

h  Applicant  (Contact:  SXeven  A.  Frv, 
Hydro  Licensing  and  Safety  Manager. 
Avista  Corporation.  1411  East  Mission 
Ave..  P.O.  Box  3727.  Spokane.  WA 
99220-3727. (509)  495-4084 

i  FERC  Contact  .^ny  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Anumzziatta  Purchiaroni  at  (202)  219- 
3297.  or  e-mail  address 
anumzziatta. purchiaroni@ferc  fed. us. 

j.  Deadline  for  filing  comments  and  or 
motions:  December  14,  2001 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N'E..  Washington  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
2058-020)  on  anv  comments  or  motions 
filed. 

k.  Description  of  Request:  Avista  filed 
revised  exhibit  F  and  G  drawings  for 
approval.  The  exhibits  show  the 
removal  of  the  following  land  from  the 
project  boundary:  (a)  0.90  acre  of  land 
including  private  properties  known  as 
Vermillion  View;  (b)  15.2  acres 
consisting  of  two  segments  of  land 
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located  along  the  Montana  State 
Highway  200;  (3J  and  7.1  acres  of 
property  which  contains  a  State  Shop 
facility:  Including  gravel,  stock  pile,  and 
maintenance  shops.  In  the  filing,  Avista 
indicated  that  the  lands  to  be  removed 
are  not  necessar\'  for  project  operation, 
and  no  federal  lands  are  located  within 
the  parcels  to  be  removed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE..  Room 
2A.  Washington.  DC  20426.  or  bv  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vx-wiv.  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretarv- 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Inten-ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commissions  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  partic  ular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  .Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  ma\'  be 
obtained  by  agencies  directlv  from  the 
Applicant   If  an  agents'  does  not  file 
comments  w  ithin  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

IFR  Dot.  01-28124  Filed  11-8-01:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Ready  for  Environmental  Analysis  and 
Requesting  Comments,  Final  Terms 
and  Conditions.  Recommendations 
and  Prescriptions;  and  Requesting 
Reply  Comments 

November  f>.  2001. 

Take  notice  that  the  following 
hydroelectric  application  and  Applicant 
Prepared  Environmental  Assessment 
(APEA)  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Major  New- 
License  (Non-power). 

b.  Project  No.:  2852-015. 

c.  Date  filed:  Februarv-  27.  2001. 

d.  Applicant:  New  York  State  Electric 
&  Gas  Corporation. 

e.  Name  of  Project:  Keuka  Project. 

f.  Location:The  project  is  located  on 
the  Waneta  and  Lamoka  Lakes.  Keuka 
Lake,  and  Mud  Creek,  in  Steuben  and 
Schuyler  Counties.  New  York.  The 
project  would  not  utilize  any  federal 
lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16USC791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  L. 
Malecki;  Manager.  Licensing  & 
Environmental  Operations:  New  York 
State  Electric  &  Gas  Corporation: 
Corporate  Drive.  Kirkwood  Industrial 
Park;  Binghamton.  NY  13902.  (607) 
762-7763;  and  Ms.  Carol  Howland. 
Project  Environmental  Specialist;  New 
York  State  Electric  &  Gas  Corporation; 
Corporate  Drive.  Kirkwood  Industrial 
Park;  Binghamton.  NY  13902.  (607) 
762-8881. 

i   FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
William  Guey-Lee.  E-mail  address: 
William. gueylee@ferc.  fed.  us.  or 
telephone  (202)  219-2808. 

j.  Deadline  for  filing  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission  directs,  pursuant  to 
18  CFR  4.34(b)  of  the  regulations,  that 
all  comments,  recommendations,  terms 
and  conditions,  and  prescriptions 


concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  David  P.  Boergers. 
Secretary ,  Federal  Energy  Regulatory 
Commission.  888  First  St.  NT. 
Washington.  DC  20426. 

k.  Status  of  Environmental  Analvsis: 
The  application  has  been  accepted  for 
filing  by  earlier  notice.  The  application 
is  now  ready  for  environmental  analysis 
at  this  time. 

1.  Description  of  Project  The  project 
consists  of  the  following:  (1)  The 
Bradford  Dam  with  an  overall  length  of 
about  580  feet  and  crest  elevation  of 
1 ,099  feet  msl,  consisting  of  a  concrete 
section,  earthen  embankinents.  outlet 
works,  and  spillway;  (2)  Waneta  and 
Lamoka  Lakes  with  surface  areas  of  781 
acres  and  826  acres  at  elevation  1 .099 
feet  msl.  and  total  storage  of  27.200 
acre-feet;  (3)  a  9.300-foot-long  power 
canal  having  an  average  width  of  48  feet 
and  an  average  depth  of  3  feet:  (4)  a  tw  in 
gated  concrete  box  culvert,  known  as 
Wayne  Gates,  measuring  8  feet  high  bv 
6  feet  wide;  and  (5)  a  70-foot-long  by  16- 
foot-high  headgate  structure.  LInder  the 
non-power  license,  the  3.450-foot-long. 
4-foot-diameter  concrete  penstock,  the 
835-foot-long.  42-inch-diameter  steel 
penstock,  and  the  2.0-MW  generating 
unit  would  be  removed. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A.  Washington,  DC  20426.  or  bv  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link, 
select  "Docket#"  and  follow  the 
instructions.  C^ll  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  All  filings  must:  (1)  Bear  in  all 
capital  letters  the  title.  "COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS." 
"PRESCRIPTIONS."  or  'REPLY 
COMMENTS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
complv  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentian'  basis  and 
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otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to;  Secretary,  Federal  Energy 
Regulatorv  Commission,  888  First 
Street.  NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director.  Division  of  Environmental  and 
Engineering  Review,  Office  of  Energy 
Projects.  Federal  Energ\'  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
ser\ice  list  prepared  by  the  Commission 
in  this  proceeding,  m  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
o.  Comments  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing  "  link. 

David  P.  Boer^ers, 

Secretary. 

!FRDor    01-2H12S  Filed  1 1-«-01:  8:45  am] 

BILUNG  COOC  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7101-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACHON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq  ].  this  document  announces 
the  submission  of  three  proposed 
Information  Collection  Requests  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  entitled  Superfund  Orphan 
Share  Compensation  Reform  Survev 
ICR,  EPA  ICR  2035.01;  Superfund  De 
Minimis  .Settlement  Reform  Survev  ICR, 
EPA  ICR  2036.01;  and  PRP  Oversight 
Reform  Survey  ICR,  EPA  ICR  2037.1. 

Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  Supplementary 
Information, 

DATES:  Comments  must  be  submitted  on 
or  before  January  8,  2002. 

ADDRESSES:  United  States 
Environmental  Protection  Agency, 
Office  of  Site  Remediation  Enforcement 


(MC  2273A),  1200  Pennsylvania 
Avenue.  NW,  Washington.  DC  20460. 
Comments  can  also  be  submitted 
electronically  via  e-mail  to 
SFReformsICR@epa.gov.  A  copy  of  an 
ICR  and  the  associated  survey  may  be 
obtained  on  EPA's  web  site  at  http:// 
es.epa.gov/oeca/osre/superfund.html,  or 
a  hard  copy  of  an  ICR  and  the  associated 
survey  may  be  obtained  without  charge 
by  contacting  Kim  Sirams  at  202-564- 
2420 

FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  the  individual 
ICRs,  please  contact  Bruce  Pumphrev  at 
(202)  564-6076,  (202)  564-0074  (Fax),  e- 
mail  pumphrev.bruce@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


A.  List  of  ICRs  Planned  To  Be  Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  three 
proposed  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  Superfund  Orphan  Share  Compensation 
Reform  Survey  ICR.  EPA  ICR  2035.01. 

(2)  Superfund  De  .Minimis  Settlement 
Reform  Survev  ICR.  EP.A  ICR  2036.01. 

(3)  PRP  Oversight  Reform  Survey  ICR.  EPA 
ICR  2037.1 

B.  Contact  Individual  for  ICRs 

Bruce  Pumphrev.  (202)  564-6076. 
(202)  564-0074  (Fax),  e-mail: 
p  u  mphrey.  bru  ce®epa  .gov. 

C.  Individual  ICRs 

(1)  Superfund  Orphan  Share 
Compensation  Reform  Survey  ICR,  EPA 
ICR  2035.01. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  persons  who 
ha^e  participated  in  the  orphan  share 
compensation  reform. 

Abstract:  This  voluntary  one-time 
information  collection  is  for  a  survev  of 
orphan  share  compensation  reform 
participants  who  were  offered  orphan 
share  compensation  as  part  of  the 
reform.  The  survev  will  be  administered 
to  a  non-random  sample  consisting  of 
one-third  (33  percent)  of  the  settlors  and 
one-third  (33  percent)  of  the  non-settlors 
for  each  offer  extended  by  the  Agency, 
subject  to  a  minimum  of  three  offerees 
in  each  category.  The  information  will 
not  be  generalized  to  the  population  of 
relevant  offerees.  The  information 
collected  from  this  survey  will  be  used 
in  a  broader  evaluation  of  the  orphan 
share  compensation  reform's  overall 
effectiveness.  The  information  will  also 
be  used  to  identify  any  revisions  to  the 
reform  necessary  to  achieve  the  goal  of 
promoting  settlements  with  responsible 
parties  to  perform  or  pay  for  response 
actions.  No  confidential  information  is 
being  collected  under  this  ICR. 

Burden  Statement:  This  ICR  has  an 
estimated  respondent  burden  of  825 
hours  and  $25,403.  EPA  estimates  that 
300  respondents  will  participate,  with 
an  average  respondent  burden  of  2.75 
hours  and  $84.68.  Responses  will  be 
one-time  and  voluntary,  and  no  capital 
or  start-up  expenses  will  be  required. 

(2)  Superfund  De  Minimis  Settlement 
Reform  Survey  ICR.  EPA  ICR  2036.01. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  persons  who 
have  participated  in  the  de  minimis 
settlement  reform. 

Abstract:  This  voluntary  one-time 
information  collection  is  for  a  survey  of 
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de  minimis  settlement  reform 
participants  who  were  offered  a  de 
minimis  settlement  as  part  of  the 
reform.  The  survey  will  be  administered 
to  a  non-random  sample  consisting  of 
one-fifth  (20  percent)  of  the  settlors  and 
one-fifth  (20  percent)  of  the  non-settlors 
for  each  offer  extended  by  the  Agency, 
subject  to  a  minimum  of  three  offerees 
in  each  categor\  .  The  information  w'ill 
not  be  generalized  to  the  population  of 
relevant  offerees.  The  information 
collected  from  this  sur\'ey  will  be  used 
in  a  broader  evaluation  of  the  de 
minimis  settlement  reform's  overall 
effectiveness  in  achieving  the  goals  of 
the  reform  (promoting  early  settlement 
with  small  waste  contributors  and 
minimizing  their  legal  transaction  costs) 
and  to  identify'  any  changes  necessar\"  to 
achieve  these  goals.  No  confidential 
information  is  being  collected  under 
this  ICR. 

Burden  Statement:  This  ICR  has  an 
estimated  respondent  burden  of  1041 
hours  and  S32.743.  EPA  estimates  that 
347  respondents  will  participate,  with 
an  average  respondent  burden  of  3 
hours  and  S94.36.  Responses  will  be 
one-time  and  voluntar\-.  and  no  capital 
or  start-up  expenses  will  be  required 

(3)  PRP  Oversight  Survey  ICR.  EPA  ICR 
2037.1 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  parties  that 
did  work  during  FYOO  under  settlement 
agreements  with  EPA  that  provide  for 
payment  of  oversight  costs. 

Abstract:  This  voluntary  one-time 
information  collection  is  for  a  survey  of 
parties  that  did  work  during  FYOO  under 
settlement  agreements  with  EPA  that 
provide  for  payment  of  oversight  costs. 
The  sur\ey  will  be  administered  to  all 
of  the  approximately  230  potential 
respondents  that  are  willing  to 
voluntarily  participate.  The  information 
collected  from  this  survey  will  be  used 
in  a  broader  evaluation  of  the  PRP 
Oversight  Reform's  overall  effectiveness 
in  promoting  effective  and  efficient  PRP 
oversight  and  identifying  best  practices 
which  could  be  more  widely  applied  to 
meet  the  reform's  goals  and  objectives. 
No  confidential  information  is  being 
collected  under  this  ICR. 

Burden  Statement:  This  ICR  has  an 
estimated  respondent  burden  of  210 
respondents  at  S21.848.  with  an  average 
respondent  burden  of  3  hours  and 
$104.04.  Responses  will  be  one-time 
and  voluntary,  and  no  capital  or  start- 
up expenses  will  be  required. 


Dated:  October  19.  2001. 
Barry  Breen. 

Director.  Office  of  Site  Remediation 
Enforcement. 

|FR  Doc.  01-28193  Filed  11-8-01;  8:45  am] 
BILUNG  CODE  eS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7101-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request;  Regulatory  Pilot 
Projects  (Project  XL) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  EPA  is  planning  tn  submit  for 
renewal  the  following  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  Regulator,-  Pilot  Projects  (Project 
XL]  (EPA  ICR  No.' 1755.06)  (OMB 
Control  No  2010-0026.  current  ICR 
expires  Februar\-  28.  2002)  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8.  2002. 
ADDRESSES:  The  public  may  contact  Mr 
Brian  Swett  in  EPA's  Office  of 
Environmental  Policy  Innovation  for  a 
paper  copy  of  the  ICR  (free  of  charge). 
Mr.  Swett  may  be  reached  by  mail  at  the 
U.S.  EPA  Office  of  Environmental 
Policy  Innovation  (Mail  Code  1807), 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460;  bv  telephone  at 
(202)  260-1718.  by  e-mail  at 
swett.brian@epa.gov.  or  bv  FAX  at  202- 
260-1812 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Eric  Marsh  in  the  Office  of 
Environmental  Policy  Innovation.  Mr. 
Marsh  may  be  reached  by  phone  at  (202) 
260-2782,"by  e-mail  at 
marsh.ehc@epa.gov.  or  by  FAX  at  202- 
260-1812.  Or  contact  Ms'  Katherine 
Dawes  in  the  Office  of  Environmental 
Policy  Innovation.  Ms,  Dawes  may  be 
reached  by  phone  at  (202)  260-8394.  by 
e-mail  at  dawes.katherine@epa.gov.  or 
by  FAX  at  202-260-3125. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  include  XL 
project  sponsors.  XL  project 
stakeholders,  state,  tribal  and  local 


regulator*-  agencies,  select  members  of 
the  business  industn.',  environmental 
organizations,  industrv  trade 
associations,  academics,  and 
communitv  members. 

Title:  Regulatorv  Pilot  Projects  (EPA 
ICR  No.  1755.06)  (OMB  Control  No. 
2010-0026.  current  ICR  expires 
Februar\-  28.  2002). 

Abstract:  In  March  1995,  the  U.S. 
Environmental  Protection  Agencv 
initiated  Project  XL  in  response  to  a 
challenge  to  transform  the 
environmental  regulator*-  system  to 
better  meet  the  needs  of  a  rapidlv 
changing  society  while  maintaining  the 
nation's  commitment  to  protect  human 
health  and  safeguard  the  natural 
environment.  Project  XL  tests 
innovative  ideas  that  demonstrate 
excellence  and  Leadership  bv  those 
who  must  comply  with  EPA  regulations 
and  policies.  To  test  these  new-  ideas. 
Project  XL  gives  companies, 
communities,  local  governments, 
military-  bases,  and  universities 
flexibility  from  certain  environmental 
regulations  in  exchange  for 
commitments  to  achieve  superior 
environmental  performance  at  less  cost. 
Through  site-specific  agreements  with 
project  sponsors.  EPA  is  gathering  data 
and  project  experience  that  will  help  the 
.\gency  redesign  current  approaches  to 
public  health  and  environmental 
protection.  Under  Project  XL. 
sponsors — private  facilities,  multiple 
facilities.  industr>-  sectors.  Federal 
facilities,  communities,  universities, 
and  states — can  implement  innovative 
strategies  that  produce  superior 
environmental  performance,  provide 
flexibility,  cost  savings,  paperwork 
reduction  or  other  benefits  to  sponsors, 
and  promote  greater  accountability  to 
stakeholders 

The  intent  of  Project  XL  is  to  allow 
the  EPA  to  experiment  with  untried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  superior  environmental 
performance  and  other  benefits  at  the 
specific  facility  affected,  and  whether 
they  should  be  considered  for  wider 
application  Such  pilot  projects  allow 
the  EPA  to  proceed  more  quickly  than 
would  be  possible  when  undertaking 
changes  on  a  nationwide  basis,  EPA 
may  modif\-  rules,  on  a  site-or  state- 
specific  basis,  that  represent  one  of 
several  possible  policy  approaches 
within  a  more  general  statuton.- 
directive,  so  long  as  the  alternative 
being  used  is  permissible  under  the 
statute 

The  adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  project  does  not. 
however,  signal  EPA's  willingness  to 
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adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
determining  whether  or  not  thev  are 
\  iable  in  prac  tice  and  successful  for  the 
particular  projects  that  embody  them. 
These  pilot  projects  are  not  intended  to 
be  a  means  for  piecemeal  revision  of 
entire  programs  Depending  on  the 
results  in  these  projects.  EPA  may  or 
may  not  be  willing  to  consider  adopting 
the  alternative  approach  or 
interpretation  again,  either  generally  or 
for  other  specific  facilities.  EPA  believes 
that  adopting  alternative  policy 
approaches  and/or  interpretations,  on  a 
limited,  site-or  state-specific  basis  and 
111  connecticjn  with  a  carefully  selected 
pilot  project  is  consistent  with  the 
expectations  of  Congress  about  EPA's 
role  in  implementing  the  environmental 
statutes  (so  long  as  EPA  acts  within  the 
discretion  allowed  by  the  statute). 
Congress'  recognition  that  there  is  a 
need  for  experimentation  and  research, 
as  well  as  ongoing  reevaluation  of 
environmental  programs,  is  reflected  in 
a  variety  of  statutory  provisions. 

Before  submitting  an  official  proposal 
to  EPA,  the  project  sponsor  typically  has 
infr)rmal  discussions  with  EPA  about 
proposal  design.  Once  a  formal  proposal 
is  submitted.  EPA  along  with  the 
corresponding  state  environmental 
agency  then  review  the  proposal.  EPA 
bases  acceptance  of  proposals  on  the 
extent  to  which  proposals  meet  the 
following  eight  criteria:  (1)  Superior 
environmental  performance.  (2)  cost 
savings  and  reduced  paperwork,  (3) 
stakeholder  involvement.  (4)  innovation 
or  pollution  prevention.  (5) 
transferability,  (6)  feasibility,  (7) 
monitoring,  reporting  and  evaluation, 
and  (8)  no  shifting  of  risk  burden.  If  the 
proposal  is  accepted.  EPA  and  the 
partnering  state  agency  negotiate  the 
conditions  of  the  proposal  with  the 
project  sponsor  along  with  other 
interested  stakeholders,  including  local 
and  national  environmental  groups  and 
nearby  community  residents.  Once  an 
agreement  is  reached  regarding  the 
conditions  of  the  proposal  and  the 
necessary-  regulatory^  flexibility,  the 
Final  Project  Agreement  (FPA)  is  signed 
and  the  project  sponsor  can  begin 
implementation. 

XL  project  proposals  are  collected  by 
EPA's  Office  of  Environmental  Policy 
Innovation  (OEPl)  [formerly  the  Office 
of  Reinvention),  which  has  been  given 
responsibility  for  implementation  of  this 
program.  Since  its  inception  in  1995. 
over  100  Project  XL  proposals  have  been 


received  and  reviewed,  and  over  50 
pilot  projects  have  been  implemented. 
The  program  itself  includes  other  offices 
within  EPA  headquarters.  EPA  regions, 
federal,  state,  tribal  and  local 
government  agencies.  The  renewal  of 
this  ICR  is  important  as  it  will  allow  the 
Agency  to  identify'  additional  regulated 
entities  who  are  interested  in 
participating  in  Project  XL  pilot 
projects,  the  types  of  projects  they  are 
interested  in  pursuing,  and  the  extent  to 
which  those  projects  meet  our  criteria 
for  proposal  selection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  if  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  GFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  information  to  be  collected: 
and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submissions  of  responses. 

Burden  Statement:  This  section 
presents  EPA's  estimates  of  the  burden 
and  cost  to  complete  the  information 
collection  activities  associated  with  this 
collection.  In  using  this  analysis, 
however,  it  should  be  remembered  not 
only  that  all  responses  to  this 
solicitation  are  voluntary,  but  also  that 
respondents  have  some  expected  value 
attached  with  their  participation. 
Fundamental  to  projects  in  this  program 
will  be  reduced  cost  of  compliance  due 
to  increased  regulatory-  flexibility.  Not 
unlike  a  contracts-based  Request  For 
Proposals,  one  would  not  expect  a 
response  from  any  entity  where  the 
burdens  associated  with  preparing  the 
response  outweigh  the  expected  benefits 
to  the  respondent. 

EPA  estimates  the  number  of  response 
proposals  pursuant  to  this  ongoing 
solicitation  to  be  between  10  and  25  per 
year  over  the  life  of  this  ICR.  Estimating 
respondent  costs  in  developing 


proposals  is  made  difficult  by  the  wide 
variety  of  projects  and  the  e.xtremely 
flexible  approach  to  this  solicitation. 
Since  the  March  16,  1995 
announcement  of  the  program.  EPA  has 
received  over  100  Project  XL  proposals. 
In  the  seventh  year  of  the  program.  EPA 
continues  to  receive  inquiries  about  the 
program  as  well  as  formal  written 
proposals. 

In  March  2000.  Resources  for  the 
Future  (RFF)  released  a  report  titled 
"The  Cost  of  Developing  Site  Specific 
Environmental  Regulations:  Evidence 
from  EPA's  Project  XL."  which  in  part 
discussed  survey  data  regarding  the  cost 
of  Project  XL  proposal  development  for 
sponsors  and  EPA.  The  citation 
information  for  this  report  is:  Blackman, 
Allen  and  Mazurek.  Janice.  "The  Cost  of 
Developing  Site-Specific  Environmental 
Regulations:  Evidence  from  EPA's 
Project  XL,"  Resources  for  the  Future, 
March  2000.  Discussion  Paper  99-35- 
REV.  It  can  be  found  at:  http:// 
www-  rff. org/disc_papers/PDFJiles/ 
9935rev.pdf.  In  the  Fall  of  1998.  using 
a  sample  of  11  private  sector  sponsors, 
all  of  which  submitted  their  proposals 
within  the  first  six  months  of  the 
initiation  of  Project  XL.  RFF  conducted 
a  sur\-ey  of  the  sponsors  and  EPA 
regional  offices  on  the  cost  of  proposal 
development,  including  the  monetized 
value  of  legal  fees  and  person  hours 
spent.  In  general,  EPA  regional  offices 
are  largely  responsible  for  developing 
the  proposal  with  the  sponsor  before  its 
formal  submission,  and  thus  surveying 
the  cost  to  EPA  regional  offices  of 
proposal  development  captures  the  bulk 
of  the  total  costs  to  EPA.  Staff  in  the 
Office  of  Environmental  Policy 
Innovation  that  work  on  Project  XL  have 
reviewed  the  cost  findings  of  the  report 
and  found  them  to  be  reasonable  and 
sound  estimates  of  current  and  future 
costs. 

In  1995,  to  estimate  the  cost  in  hours 
of  proposal  development,  EPA  asked 
(via  telephone  conversation)  a  sample  of 
seven  proposal  sponsors  to  estimate  the 
cost  of  preparing  their  submissions. 
While  the  monetary-  cost  of  person  hours 
is  well  captured  by  the  RFF  study,  it  did 
not  report  specifically  on  the  average 
hours  spent,  and  thus  the  findings  from 
this  EPA  survey  are  mentioned  below. 

The  RFF  study  found  that  Project  XL 
proposal  development  cost  each  sponsor 
an  average  of  $64,637.  Using  this  cost 
figure  as  our  best  estimate,  total  sponsor 
costs  per  year  for  proposal  development 
for  Project  XL  are  estimated  to  be 
between  $646,370  (10  proposals)  and 
$1,615,925  (25  proposals). 

The  EPA  survey  found  that 
development  ajid  preparation  of  a 
project  XL  proposal  took  approximately 
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150  hours  per  sponsor.  Using  this  hour 
figure  as  our  best  estimate,  total  sponsor 
hours  spent  per  year  on  proposal 
development  for  Project  XL  are 
estimated  to  be  between  1.500  (10 
proposals)  and  3.750  (25  proposals). 

The  RFF  study  found  that  Project  XL 
proposal  development  cost  the  EPA 
regional  offices,  our  proxy  for  total  EPA 
cost,  an  average  of  511,339  per  proposal. 
Using  this  cost  figure  as  our  best 
estimate,  total  EPA  costs  per  year  for 
proposal  development  for  Project  XL  are 
estimated  to  be  between  SI  13.390  (10 
proposals)  and  S283.475  (25  proposals). 

Bottom  line  respondent  costs  for 
proposal  solicitation  and  development 
are  estimated  to  range  between  S646.370 
and  Si. 61 5, 925  per  year.  Bottom  line 
EPA  costs  for  processing  specific 
proposals  and  supporting  proposal 
development  are  estimated  at  between 
$113,390  and  S283.475  per  year  It 
should  be  noted  that  these  estimates  are 
probably  on  the  high  end  of  the  true 
average  cost  of  proposal  development 
and  submission.  As  the  RFF  study 
notes,  due  to  several  efforts  and  steps 
undertaken  by  EPA  to  better  facilitate 
and  streamline  the  proposal 
development  and  submission  process, 
proposal  development  costs  may  be 
lower  now  than  w-hen  the  respondents 
were  surveyed  for  the  2000  report. 

No  capital  or  start-up  costs  will  be 
associated  with  this  effort. 

Burden  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif>-ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  25.  2001. 
Elizabeth  A.  Shaw, 

Offin  Director.  Office  of  Envimnmental 

Policy  Innovation. 

|FR  Do<    01-28194  Filed  11-8-01:  8:45  am) 

BILLING  CODE  656a-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7101-4] 

Environmental  Laboratory  Advisory 
Board  (ELAB).  Nominees.  Meeting 
Dates,  and  Agenda 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Solicitation  of  nominees  for 
membership  and  notice  of  open 
meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  nominees  to 
serve  on  the  Environmental  Laboratory 
Advisory'  Board  (ELAB).  Nominees  are 
being  sought  to  fill  vacancies  in  the 
following  category:  Field  Testing.  Terms 
of  service  will  commence  upon 
selection  and  terminate  on  July  27. 
2003.  Application  forms  must  be 
submitted  to  provide  information  on 
experience,  abilities,  stakeholder 
interest,  organizational  description,  and 
references.  A  copy  of  the  application 
form  can  be  obtained  on  the  Internet 
(see  address  below).  The  Agency  will 
convene  an  Open  Forum  on  December 
6th.  2001  from  5  p.m.  to  6:30  p.m.  at  the 
Cry-stal  Gateway  Marriott  at  1 700 
lefferson  Davis  Highw-ay.  Arlington  VA. 
The  Open  Forum  will  be  structured  to 
allow-  interested  parties  to  present  their 
views  to  ELAB.  Allotted  speaking  time 
will  be  dependent  upon  the  number  of 
attendees  wishing  to  speak.  On 
December  7th  from  9  a.m.  to  12  p.m.  at 
the  same  location,  the  ELAB  board  will 
meet  to  discuss  the  opinions  and  ideas 
presented  on  the  previous  day.  and  time 
permitting,  will  take  questions  from  the 
public. 

ELAB  is  soliciting  input  from  the 
public  on  issues  related  to  the  NELAC 
environmental  laboratory-  accreditation 
program  and  NELAC  standards.  The 
agenda  of  the  ELAB  December  7th 
meeting  will  be  based  on  input  gathered 
from  the  Open  Forum  as  well  as  a 
review  of  recommendations  and 
activities  from  earlier  Board  meetings. 
Written  comments  on  NELAC  laboratory 
accreditation  and  standards  are 
encouraged  and  should  be  sent  to 
Edward  Kantor  DFO.  P.O.  Box  93478, 
Las  Vegas.  NV  89193.  or  can  be  faxed  to 
(702)  798-2261  or  e-mailed  to 
kantor.edward@epa.gov  ELAB  nominee 
applications  can  be  found  at  http:// 
^^^^^^■. epa.gov/ttn/nelac/arcmisc. html 
and  should  be  mailed,  faxed,  or  e- 
mailed  to  the  addresses  previously 


given.  http://\\'\^-v^\epa.gov/ttn/nelac/ 
arcmisc.html. 

Henry  L.  Longest  II. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

|FR  Doc.  01-28196  Filed  11-8-01:8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6623-^] 

Environmental  Impact  Statements; 
Notice  of  Availabittfy 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564—7167  or  www.epa .gov/oeca/ofa . 

Weekly  receipt  of  Environmental 
Impact  Statements.  Filed  October  29, 
2001  Through  November  02.  2001. 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  010408.  Final  EIS.  NFS.  WA. 
Mount  Rainier  National  Park  General 
Management  Plan.  Implementation. 
Pierce  and  Lewis  Counties.  WA.  Wait 
Period  Ends:  December  10,  2001. 
Contact:  Eric  Walkinshaw  (360)  589- 
2211. 

EIS  .\'o  010409.  Final  EIS.  XPS.  CA. 
Lassen  Volcanic  National  Park  General 
Management  Plan.  Implementation, 
Lassen.  Plumas.  Shasta  and  Tehama 
Counties,  CA.  Wait  Period  Ends: 
December  10.  2001.  Contact:  Alan 
Schmierer  (415)  427-1441. 

EIS  No  010410.  Final  EIS.  FH\V. 
Interstate  215  (1-215)  Transportation 
Improvements.  From  the  short  segments 
of  CA-60  and  CA-91  in  the  Cities  of 
Riverside  and  Moreno  Valley.  Funding. 
Riverside  County.  CA.  Wait  Period 
Ends:  December  10,  2001.  Contact:  Jeff 
Lew-is  (916)  498-5035. 

EIS  No.  010411.  Draft  Supplement. 
COE.  FL.  Central  and  Southern  Florida 
Project.  Indian  River  Lagoon-South 
Feasibility  Study.  Additional 
Information,  Restoration.  Protection  and 
Presenation.  Canals  denoted;  C-23.  C- 
24.  C-25  and  C— 44.  Comprehensive 
Everglades  Restoration  Plan.  (CERP). 
Martin  and  St.  Lucie  Counties.  FL.  Wait 
Period  Ends:  December  10.  2001. 
Contact:  Laura  Mahonev  (904)  232- 
2646. 

EIS  No.  010412.  Final  EIS.  BIM.  OR. 
Southeastern  Oregon  Resource 
Management  Plan.  Implementation. 
Comprehensive  Framework  of  Managing 
Public  Land.  Malheur.  Jordan  and 
Andrew  Resource  Areas.  Vale  and  Bums 
Districts.  Malheur.  Harney  and  Grant 
Counties.  OR.  Wait  Period  Ends; 
December  24.  2001.  Contact:  Randv  E\Te 
(541)473-6279. 

EIS  No.  010413.  Final  EIS.  FH\V.  MO. 
Interstate  70  Corridor  Improvements. 
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Kansas  Citv  to  St.  Louis,  Funding.  US 
Army  COE  Section  404  and  10  and  US 
Coast  Guard  Section  9  Permits  Issuance, 
several  counties.  MO.  Wait  Period  Ends: 
December  10.  2001,  Contact:  Allen 
Masuda  (573)  638-2620.  This  document 
is  available  on  the  Internet  at:  http:// 
ix-ww:  1 70study.org. 

EIS  \'o  010414.  Draft  Supplement. 
AFS.  OR,  Silvies  Canyon  Watershed 
Restoration  Project.  Additional 
Information.  To  Improve  the  Ecosystem 
Health  of  the  Watershed.  Grant  and 
Harne\  Counties.  OR.  Comment  Period 
Ends:  December  31.  2001.  Contact: 
lames  M.  Keniston  (541)  573-4300.  This 
document  is  available  on  the  Internet  at: 
http //Ivx'WM'fs  fed. us/r6/malheur 

EIS  No.  010415.  Draft  EIS.  IBR.  AZ. 
Reach  11  Recreation  Master  Plan. 
Central  Arizona  Project  (CAP)  Canal. 
Between  Cave  Creek  and  Scottdale 
Roads.  For  Recreational  Purposes.  Flood 
Detention  Basin.  City  of  Phoenix, 
Mariropa  County.  AZ,  Comment  Period 
Ends  lanuarv'  18,  2002.  Contact:  Sandra 
Etc.  (602)  216-3857.  This  document  is 
available  on  the  Internet  at:  http:// 
www  apo  Ic  usbr  gov 

EIS  \'o  010416.  Draft  Supplement. 
S'RC.  Generic  EIS — Decommissioning  of 
Nuclear  Facilities.  Updated  Information 
on  Dealing  With  Decommissioning  of 
Nuclear  Power  Reactors  (NUREG-0586). 
Comment  Period  Ends;  December  24, 
2001.  Contact:  Dino  C.  Scaletti  (301) 
415-1104.  This  document  is  available 
on  the  Internet  at:  http:/www. nrc.gov/ 
\'RC/M  'REGS/indexnum.  h  tml. 

EIS  \o.  010417.  Final  EIS.  UAF,  VA. 
Initial  F-22  Operational  Wing  Beddown 
Replacing  the  Existing  F-15C  at  Langley 
(AFB)  or  one  of  the  Four  Alternative 
Locations.  VA,  Wait  Period  Ends: 
December  10.  2001.  Contact;  Brenda 
Cook  (757) 764-5007. 

Amended  Notices 

EIS  So  010305.  Draft  Supplement. 
FAA.  M\'.  Flying  Cloud  Airport, 
Substantive  Changes  to  Alternatives  and 
New  Information,  Extension  of  the 
Runways  9Ry27L  and  9L/27R,  Long- 
Term  Comprehensive  Development.  In 
the  City  of  Eden  Prairie,  Hennepin 
County,  MN.  Due:  December  07.  2001. 
Contact:  Glen  Orcutt  (612)  713-4354. 
Revision  of  FR  Notice  Published  on  08/ 
24/2001;  CEQ  Review  Period  Ending  on 
11/05/2001  has  been  Extended  to  12/07/ 
2001. 

Dated:  November  06,  2001. 

Inseph  C.  Montgomery, 

Dtrt-ctor,  .\EPA  Compliance  Division.  Offict^ 
ofFffderal  Activities 

[FR  U()(    01-28217  Filed  11-8-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-662a-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERF),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  May  18,  2001  (66  FR 
27164), 

Draft  EISs 

ERPi\'o.  D-AFS-J65 35 1-MT  Rating 
EC2.  Beaverhead-DeerLodge  National 
Forest.  Noxious  Weed  Control  Program. 
Implementation.  Integrated  Weed 
Management.  Dillon  County.  MT. 

Summon,'.  EPA  expressed 
environmental  concerns  regarding  the 
potential  for  herbicide  transport  to 
surface  and  ground  waters.  EPA 
requested  additional  information  on 
site-specific  identification  of  weed 
species  and  weed  coverage,  application 
rates  for  herbicide  treatments  and 
herbicide  transport  and  leaching 
potential.  EPA  recommended 
monitoring  for  herbicides  in  sensitive 
waters,  a  300  foot  buffer  width  for 
streams  and  flagging  during  aerial 
herbicide  application. 

ERPNo.  D-DOE-L08057-OE  Rating 
LO.  Umatilla  Generating  Project, 
Construction  and  Operation.  Gas-Fired 
Combined  Cycle  Electric  Power 
Generation  Plant.  Nominal  Generation 
Capacity  of  550  megawatts  (MW) 
Connection  to  the  Regional  Grid  at 
McNarv  Substation,  Umatilla  County, 
AZ 

Summary:  EPA  used  a  screening  tool 
to  conduct  a  limited  review  of  the  draft 
EIS  and,  based  upon  the  screen,  EPA 
does  not  foresee  having  any 
environmental  objections  to  the  project. 
Consequently,  a  detailed  review  of  the 
draft  EIS  was  not  conducted. 

ERPNo  D-FRC-K05057-CA  Rating 
EC2.  Big  Creek  No.  4  Hydroelectric 
Project.  Issuing  New  License,  (FERC 
Project  No.  2017).  San  Joaquin  River 
Basin.  Sierra  National  Forest.  Fresno. 
Madera  and  Tulare  Counties,  CA. 

Summary:  EPA  identified 
environmental  concerns  with  the 
analysis,  including  segmenting  the 
analysis  of  different  projects  and  an 
insufficient  range  of  alternatives.  EPA 


recommended  that  the  analysis  of  the 
Big  Creek  #4  Project  be  incorporated 
into  the  ongoing  basin-wide  analysis  of 
the  Big  Creek  System. 

Final  EISs 

ERP  No.  F-AFS-I67022-MT.  Asarco 
Rock  Creek  Copper  and  Silver  Mining 
Construction  and  Operation  Project, 
Plan  of  Operations  Approval.  Special 
Use  Permit(s),  Road  Use  Permit.  Mineral 
Material  Permit,  Timber  Sale  Contract 
and  COE  Section  404  Permit  Issuance, 
Kootenai  National  Forest.  Sanders 
County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  for  elevated  metals, 
particularly  copper,  to  occur  in  mine 
drainage/seepage.  EPA  recommended 
that  cement  be  added  to  the  paste 
tailings  as  a  mitigation  measure  and 
requested  participation  on  post-EIS 
technical  panels  as  well  as  adequate 
public  disclosure  and  review  of  audit 
test  results,  paste  tailings  deposit  design 
and  environmental  decisions. 

ERPNo.  F-AFS-L65346-ID.  Middle 
Fork  Weiser  River  Watershed  Project, 
Implementation  of  Vegetation 
Restoration.  Landscape  Fire  Pattern  and 
Watershed  Restoration  Objectives. 
Payette  National  Forest.  Council  Ranger 
District.  Adams  County.  ID. 

Summary:  The  final  EIS  fully 
responded  to  EPA's  comments  on  the 
draft  EIS  and  EPA  has  no  objections  to 
the  action  as  proposed. 

ERP  No.  F-BOP-E81 039-00.  Criminal 
Alien  Requirement  (CAR)  II,  To  Contract 
for  a  Private  Contractor-Owned/ 
Contractor-Operated  Correctional 
Facility  in  Florida.  Mississippi,  Georgia 
and  Alabama  to  House  Adult-Male  and 
Non-US  Citizen.  AL,  FT,  GA  and/or  MS. 

Summary:  EPA  expressed  no 
environmental  objection  to  the  proposed 
project. 

ERPNo.  F-GSA-D81032-MD. 
Suitland  Federal  Center.  Construction 
and  Operation  of  a  226-acre  Federal 
Employment  Center.  Programmatic 
Development  Plan  and  Phase  I 
Implementation,  Prince  George's 
County.  MD. 

Summary:  EPA  has  determined  that 
the  General  Services  Administration  has 
adequately  addressed  its  comments 
within  the  FEIS. 

ERP  No.  F-IBR-L36114-WA. 
Keechelus  Dam  Project.  Safety  of  Dams 
Modification.  Implementation,  COE 
Section  404  Permit,  Yakima,  Kittitas, 
Benton  and  Klickitat  Counties,  WA. 

Summary:  EPA  raised  environmental 
concerns  that  the  final  EIS  did  not 
include  or  analyze  dam  building/ 
reconstruction  alternatives  that 
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incorporate  fish  passage  as  a  project 
alternative  that  should  be  evaluated. 

ERP  No.  FB-COE-E32022-NC, 
Manteo  (Shallowbay)  Bay  Project. 
Enlarging  and  Deepening  Basin  at 
Wanchese.  Dare  County,  NC. 

Summary:  EPA  continues  to  have 
environmental  objections  to  this 
proposal  based  on  our  concerns  about 
its  potential  long-term  impacts  on  a 
regionally  important  commercial  fisherv 
resource,  the  difficulties  associated  with 
the  construction  and  operation  of  the 
jetty  system,  especially  its  sand 
bypassing  component,  and  the 
uncertainties  regarding  both  the  need 
for  the  project  and  its  assumed 
economic  benefits.  EPA  believes  that  the 
project  would  result  in  significant 
environmental  impacts  that  should  be 
avoided  in  order  to  ensure  adequate 
protection  of  the  environment. 

Dated:  Novembtr  6.  2001, 
Joseph  C  Montgomery. 

Director.  S'EPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc  01-28218  Filed  11-8-01;  8:45  am] 

BILUNG  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7101-5] 

EPA  National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Notification  of  Public  Advisory 
Committee  Teleconference  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
Committee  teleconference  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisor\-  Committee  Act.  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEFT)  will  meet  in  a  public 
teleconference  on  Tuesday,  November 
20.  2001  from  1  p.m.  to  3  p.m  Eastern 
Time,  The  meeting  will  be  hosted  out  of 
Conference  Room  #2530.  US  EPA. 
Ariel  Rios  North  Federal  Building.  1200 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20004.  The  meeting  is  open  to  the 
public,  however,  due  to  limited  space, 
seating  will  be  on  a  registration-only 
basis.  For  further  information  regarding 
the  teleconference  meeting,  or  how  to 
register  and  obtain  the  phone  number, 
please  contact  the  individuals  listed 
below. 

Background:  NACEPT  is  a  federal 
advisory  committee  under  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92463. 
NACEPT  provides  advice  and 


recommendations  to  the  Administrator 
and  other  EPA  officials  on  a  broad  range 
of  domestic  and  international 
environmental  policy  issues  NACEPT 
consists  of  a  representative  cross-section 
of  EPA's  partners  and  principle 
constituents  who  provide  advice  and 
recommendations  on  policy  issues  and 
serves  as  a  sounding  board  for  new- 
strategies  that  the  Agency  is  developing 
The  Administrator  of  EPA  has  asked 
NACEPT  to  act  as  a  visionarv  group  by 
periodically  identif\ing  emerging  trends 
and  issues  that  could  impact  the  EPA's 
ability  to  protect  public  health  and  the 
environment.  To  address  this  charge,  a 
subset  of  the  NACEPT  Council 
organized  into  an  Emerging  Trends  and 
Issues  Workgroup. 

Purpose  of  Meeting:  The  NACEPT 
Council  will  review  and  comment  on 
the  Emerging  Trends  and  Issues 
Workgroup's  draft  report  which 
analyses  environmental  challenges  over 
the  next  5-10  years.  The  Council  will 
comment  on  the  draft  report  and  begin 
to  prioritize  opportunities  for  EPA 

Availability  of  Review  Materials: 
Sonia  Altieri  can  be  contacted  for 
information  regarding  the  NACEPT 
Emerging  Trends  and  Issues  Workgroup 
draft  report  (202-564-9788) 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  wishing  to  gain 
access  to  the  conference  room  on  the 
day  of  the  meeting  must  contact  Mr. 
Peter  G.  Redmond,  Designated  Federal 
Officer  for  NACEPT.  U.S. 
Environmental  Protection  Agency 
(1601  A).  Office  of  Cooperative 
Environmental  Management.  1200 
Pennsylvania  Avenue.  NW.  Suite  6440. 
Washington.  DC  20460;  telephone/voice 
mail  at  (202)  564-1292.  fa.\  at  (202)  501- 
0656;  or  via  e-mail  at 
redmond.peter&epa.gov.  The  agenda 
will  be  available  to  the  public  upon 
request.  Written  comments  from  the 
public  are  welcome  any  time  before, 
during  or  after  the  meeting 

General  Information:  Additional 
information  concerning  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  can 
be  found  on  our  web  site  (http:// 
wv>-v^-. epa.gov/ocem  ] . 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr 
Redmond  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made 

Dated:  November  2.  2001. 
Peter  G.  Redmond, 

Designated  Federal  Officer. 

IFR  Dot    01-28197  Filed  11-8-01:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7101-6] 

Sources.  Emission  and  Exposure  for 
Trlchloroethylene  (TCE)  and  Related 
Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  availability  of  a  final 
report 

SUMMARY:  The  National  Center  for 
Environmental  Assessment.  Office  of 
Research  and  Development.  U.S. 
Environmental  Protection  Agency, 
announces  the  availability  of  a  final 
report.  Sources.  Emission  and  Exposure 
for  Tnchloroethvlene  (TCE)  and  Related 
Chemicals  (EP.V600/R-00/099.  March 
2001).  This  report  is  an  exposure 
assessment  of  Tnchloroethvlene  (TCE), 
its  metabolites,  and  other  chemical 
compounds  known  to  produce  identical 
metabolites.  In  addition  to  TCE,  other 
parent  compounds  considered  here  are 
1.1.1-trichloroethane  (methyl 
chloroform),  tetrachloroethvlene  (PCE  or 
PERCj.  1.2-dichloroethylene  (cis-, 
trans-,  and  mLxed  isomers).  1,1,1,2- 
tetrachloroethane,  and  1.1- 
dichloroethane.  The  metabolites  are 
chloral,  chloral  hydrate, 
monochloroacetic  acid,  dichloroacetic 
acid,  trichloroacetic  acid,  and  dichloro- 
vinyl  cysteine  (DCVCl  Although  listed 
here,  no  information  was  found  for  the 
metabolite.  DCVC. 

ADDRESSES:  The  document  will  be  made 
available  electronically  through  the 
National  Center  for  Environmental 
Assessment's  web  site  (www  epa.gov/ 
ncea).  A  limited  number  of  paper  copies 
are  available  from  EP.^'s  National 
Serv^ice  Center  for  Environmental 
Publications  (NSCEP)  To  obtain  copies, 
please  contact  NSCEP.  P.O.  Box  42419, 
Cincirmati.  OH  45242:  telephone:  1- 
800-490-9198  or  513^89-8190: 
facsimile;  513—489-8695  Please  provide 
your  name  and  mailing  address  and  the 
title  and  EPA  number  of  the  requested 
publication 

FOR  FURTHER  INFORMATION  CONTACT: 
Chieh  Wu,  National  Center  for 
Environmental  Assessment -Washington 
Office  (8623D).  U.S.  Environmental 
Protection  Agencv.  Washington  DC 
20460;  telephone;  202-564-3257; 
facsimile:  202-565-0076:  e-mail: 
wu.chieh@epa.gov. 

Dated:  November  1.  2001. 

George  W.  Alapas. 

Acting  Director.  Motional  Center  for 
Environmental  Assessment. 

[FR  Doc  01-28195  Filed  11-8-01;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10  am  .  Wednesday. 

Ndvt'mber  14.  JOOl. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board  1777  F 

Street.  N\V..  Washington,  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  puhlii 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule   I 'nsecured  Ot-tiit  Limits 
for  the  Federal  Home  Loan  Banks. 

•  Proposed  Rule;  Amendments  to  the 
.•\ff(jrdable  Housing  Program 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)408-2837. 

lames  L.  Bothwell, 

Mona^m^  Director. 

|FR  Doc.  01-28411  Filed  11-7-01;  2;48  pm] 

BILLING  CODE  6725-01 -P 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0204] 

Submission  for  0MB  Review: 
Comment  Request  Entitled 
Commercial  Delivery  Schedule  Clause 
and  Notice  of  Shipment 

AGENCY:  f Mfice  of  .^rquisition  Policy, 

GSA. 

ACTION:  Notice  of  a  request  for  e.xtension 

of  the  reinstated  collection  (3090-0204). 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  of  1995  (44 
1  ■  S C  (Chapter  33).  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(C)MB)  a  request  to  review  and  approve 
an  information  collection  requirement 
concerning  the  Commercial  Deliverv 
Schedule  (Multiple  Award  Schedule) 
clause  and  the  Notice  of  Shipment 
clause.  OMB  reinstated  the  collection  on 
lulv  20.  2001   Information  collected 
under  this  authoritv  is  not  otherwise 
required  bv  regulation  .A  request  for 
public  comments  was  published  at  66 
FR  428B4.  August  15.  2001.  No 
t.omments  were  received. 

DATES:  Comments  may  be  submitted  on 

or  before  December  10.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer,  Office  of  GSA 

.Acquisition  Policv  (202)  501-1224 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  cfjllection  of  information,  including 


suggestions  for  reducing  this  burden, 
should  be  submitted  to;  Ed  Springer, 
GSA  Desk  Officer,  OMB,  Room  10236, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  Stephanie  Morris,  General 
Services  Administration,  Acquisition 
Policy  Division,  1800  F  Street,  NW, 
Room  4035,  Washington.  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0204,  concerning  the 
Commercial  Deliver},'  Schedule 
(Multiple  Award  Schedule)  clause.  The 
Commercial  Deliver,'  Schedule 
(Multiple  Award  Schedule)  clause 
required  offerors  to  provide  their 
commercial  deliverv  terms  and 
conditions.  FSS  awards  contracts  to 
commercial  firms  under  terms  and 
conditions  that  mirror  commercial 
practices  for  the  supplies  and  services. 
In  order  to  ensure  the  Government 
obtains  the  supplies  within  the  offeror's 
commercial  deliver>'  timeframe,  the 
offeror  must  provide  the  information 
requested  in  the  clause.  Commercial 
Delivery  Schedule  (Multiple  Award 
Schedule). 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection.  3090-0204.  concerning  the 
Notice  of  Shipment  clause.  A  Notice  of 
Shipment  clause  is  used  when  it  is  in 
the  Government's  interest  to  have  a 
supply  contractor  furnish  a  notice  of 
shipment.  Such  a  notice  is  necessarv' 
when  preparations  need  to  be  made  for 
docking  arrangements,  storage,  trans- 
shipment of  materials  handling 
equipment  of  supplies  and  equipment 
open  delivery,  labor  and  inside  deliverv 
at  destination 

B,  Annual  Reporting  Burden 

Numker  of  Respondents:  4109. 
Total  Annual  Responses:  10.305. 
Total  Burden  Hours:  2669. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatorv  Secretariat 
(MVP).  1800  F  Street.  NW.Room  4035. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
3090-0204.  Commercial  Delivery 
Schedule  (Multiple  Award  Schedule) 
clause  and  Notice  of  Shipment  clause. 

Dated:  November  1,  2001. 
Al  Malera, 

Dirfitor.  Acquisition  Policy  Division. 
jFR  Do< .  01-28121  Filed  11-8-01:  8:45  am) 

BILLING  COOe  6820- 3^M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02006] 

Epidemiologic  Studies  of  Reproductive 
and  Developmental  Outcomes- 
Denmark;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Epidemiologic  Studies  of 
Reproductive  and  Developmental 
Outcomes.  This  program  addresses  the 
"Healthy  People  2010"  focus  area 
Maternal.  Infant,  and  Child  Health. 

The  purpose  of  the  program  is  to 
investigate  risk  factors  for  poor 
reproductive  and  developmental 
outcomes  including,  but  not  limited  to. 
autism,  cerebral  palsy,  and  fetal  alcohol 
effects.  Important  risk  factors  include, 
but  may  not  be  limited  to,  adverse 
intrauterine  exposures  such  as  infection, 
alcohol  and  genetic  conditions. 

B,  Eligible  Applicants 

Assistance  will  be  provided  onlv  to 
the  Danish  Medical  Research  Council 
(DMRC).  in  the  Danish  Ministr\-  of 
Information  Technology  and  Research. 
No  other  applications  are  solicited. 

Denmark  has  a  singular  combination 
of  national  public  health  data  systems 
currently  in  place  that  are  not  found 
elsewhere  in  the  U.S.  or  abroad.  These 
data  systems  are  developed  and 
maintained  by  the  Danish  government/ 
DMRC  which  is  solely  responsible  for 
granting  access  to  them.  In  the  Danish 
government,  the  DMRC  represents  the 
most  comprehensive  scientific 
knowledge  in  Danish  medical  research 
and  is  responsible  for  providing 
financial  and  advisor^'  support  for 
medical  research  in  Denmark.  Among 
its  supportive  functions,  the  DMRC  is 
responsible  for  promoting  significant 
research  tasks,  especially  in  areas  where 
the  Danish  research  environment  has 
special  qualifications  (such  as  the 
national  data  systems),  and 
international  research  cooperation.  This 
program  falls  within  the  jurisdiction  of 
the  DMRC. 

The  unique  combination  of  Danish 
data  systems  includes  nearly  200  long- 
established  national  disease  and 
administrative  registries  and  a  long- 
established  national  biobank  of  archived 
newborn  blood  samples.  Many  of  these 
data  systems  have  been  established  for 


Federal  Register /  Vol.  66,  No.  218 /Friday.  November  9.  2001 /Notices 


56677 


several  decades  and  have  national 
coverage,  thereby  including  information 
on  thousands  of  individuals  over  time. 
These  systems  are  regularly  accessed  by 
researchers  to  investigate  a  variety  of 
health  issues  such  as  time  trends  in 
disease  or  disease  characteristics  that 
require  large  data  bases  The  data 
svstems  also  include  the  Danish 
National  Birth  Cohort  (DNBC)  of 
100.000  pregnant  women  and  their 
children  The  DNBC  is  uniquely 
conducting  serial  biosampling  of  the 
mother  and  newborn  (to  be  archived  in 
a  biobank)  and  serial  interviews  of  the 
mother  concerning  her  health  and 
behavior  during  pregnancy  and 
postnatal  development  of  her  child 
This  unique  combination  of  Danish  data 
systems,  that  can  be  readily  linked  by  a 
universal  personal  identifier,  provides 
the  necessaiA'  information  (such  as 
health,  medical,  and  sociodemographic 
information)  to  cany  out  this  program 
Also,  because  these  data  systems 
contain  information  on  large  numbers  of 
individuals  over  long  periods  of  time, 
studies  of  relatively  rare  outcomes,  such 
as  autism  and  cerebral  palsy,  can  be 
made  with  cin  unusually  high  level  of 
statistical  power. 

Note:  Title  2  of  the  United  Stales  Code, 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

C.  Availability  of  Funds 

Approximatelv  S580.000  is  available 
in  FY  2002  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  Februar\-  1,  2002.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D,  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Develop  and  implement 
epidemiologic  studies  of  reproductive 
and  developmental  outcomes.  The 
studies  could  include,  but  may  not  be 
limited  to.  (1)  evaluation  of  pre-,  peri- 
,  and  postnatal  risk  factors,  including 
genetic  factors  and  environmental 


exposures,  and  (2)  identification  of 
biomarkers. 

b.  Disseminate  the  findings  in  the 
form  of  reports,  presentations  to  public 
and  professional  audiences,  and 
published  manuscripts. 

2.  CDC  Activities 

a.  Provide,  if  requested, 
epidemiologic,  statistical,  and  technical 
assistance  throughout  the  study 
including  development  and 
implementation  of  studies 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project  The  CDC  IRB  will 
review  and  appro\e  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

E,  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  critena  listed. 
so  it  IS  important  to  follow  them  in 
laying  out  the  program  plan.  The 
narrative  should  be  no  more  than  25 
single-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instnictions  on  the  Errata 
Instruction  Sheet  for  PHS  398)  Forms 
are  available  in  the  application  kit  and 
at  the  following  Internet  address: 
vi'ww.cdc.gov'od'p^o  forminfo.htm 

On  or  before  December  1.  2001, 
submit  the  application  to  the  Grants 
Management  Specialist  identified  in  the 
'Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  The  application  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

1 .  Received  on  or  before  the  deadline 
date:  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Ser\'ice  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late:  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
returned  to  the  applicant. 


G.  Evaluation  Criteria 

The  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Understanding  the  Problem  (20 
Points  I 

a.  Extent  to  w^hich  applicant  has  a 
clear  understanding  of  the  requirements 
and  purpose  of  the  c;ooperative 
agreement. 

b  Extent  to  which  applicant 
understands  the  issues  and  challenges 
associated  with  de\eloping  and 
implementing  epidemiologic  studies  of 
reproductive  and  developmental 
outcomes. 

2.  Goals  and  Objectives  120  PointsI 

a  Extent  to  which  applicant  clearly 
describes  the  goals  and  objecti\es  of  the 
project 

b  Extent  to  which  applicant's  goals 
and  objectives  are  consistent  with  the 
stated  goals  and  purpose  of  this 
announcement. 

c  The  degree  to  which  the  applicant 
has  met  the  CDC  Polic\  requirements 
regarding  the  inclusion  of  women. 
ethnic,  and  racial  groups  in  the 
proposed  research  This  includes; 

111  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communitydes)  and  recognition  of 
mutual  benefits. 

3.  Description  of  Program  and 
Methodology  140  PointsI 

Extent  to  which  applicant  describes 
the  studies'  methods  including: 

a.  Study  hypotheses  and  design, 

b.  Target  population. 

c.  Relevant  data  sources  and  linkages, 

d.  Data  base  assembh  . 

e.  Laboratory  methods  (%vhere 
applicable),  and 

f.  anah-tic  approach. 

4.  Evaluation  Plan  (10  PointsI 

Extent  to  which  applicant  describes 
an  evaluation  plan  that  will  monitor 
reliabilitv.  progress  timeliness,  and 
completeness  of  the  ob)ectives  and 
activities  of  the  proiect. 
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5.  Staffing  and  Management  System  (10 
Point  si 

A.  Extent  to  which  key  personnel  have 
the  quahfications.  skills,  and  experience 
in  epidemiologic  and  laboraton*' 
methods,  data  management,  and 
analysis  to  develop  and  implement 
analytic  studies  of  reproductive  and 
developmental  outcomes 

b.  Extent  to  which  the  applicant  has 
the  abilitv  to  manage  and  coordinate  the 
project. 

c.  Extent  to  which  there  is  appropriate 
dedicated  staff  time  to  develop  and 
implement  the  project, 

d.  Extent  to  which  the  applicant 
provides  an  appropriate  time  line  and 
includes  activities  and  personnel 
responsibilities. 

e.  Extent  to  which  the  applicant 
demonstrates  an  organizational 
structure  (include  an  organizational 
chart)  and  facilities/space/equipment 
that  are  adequate  to  carry  out  the 
activities  of  the  program. 

6  Human  Subiects  Review  (Sot  Scoredl. 

The  extent  to  which  the  applicant 
complies  with  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

7.  Budget  I  Sot  Scoredl. 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds 

H.  Other  Requirements 

Tpchnical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of — 

1  Annual  progress  reports  (English 
language  only); 

2  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period  (in  I'S  Dollars):  and 

3  Final  financ  lal  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  of  the 
announcement  in  the  application  kit. 
.AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-9     Paperwork  Reduction  Act 

Requirements 
AR-10     Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 


AR-12     Lobbying  Restrictions 
AR-22     Research  Integrity 

I.  Authority'  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  307  of  the  Public  Health  Service 
Act,  [42  U.S.C.  section  2421],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.184. 

).  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://i\'\\'w. cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Nancy 
Pillar,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Announcement  02006,  2920 
Brandywine  Road.  Room  3000,  Atlanta. 
GA  30341—4146,  Telephone  number: 
770-^88-2716,  Email:  nfp6@cdc.gov. 

For  program  technical  assistance, 
contact:  Diana  Schendel,  Ph.D.,  Centers 
for  Disease  Control  and  Prevention, 
National  Center  on  Birth  Defects  and 
Developmental  Disabilities,  4770  Buford 
Highway,  Mail  Stop  F-15,  Atlanta, 
Georgia  30341,  Telephone  number:  770- 
488-7359,  Email:  dcs6@cdc.gov. 

Dated::November  5.  2001. 
Rebecca  O'Kelley. 

Acting  Cbict.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc    01-28148  Filed  11-8-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Cooperative  Research  and 
Development  Agreement  (CRADA) 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACnON:  Notice. 

summary:  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  is  seeking 
a  CRADA  partner(s)  for  collaboration  to 
utilize  the  newly  acquired  knowledge 
that  the  CX3C  chemokine  region  in  the 
respiratory  syncytial  virus  (RSV)  G 
glycoprotein  binds  to  the  chemokine 
receptor  CX3CR1  and  this  binding 
facilitates  RSV  infection  of  cells  and 
induces  chemokine-like  responses  to 


develop  ways  to  treat  or  prevent  RSV 
disease.  The  CR,^DA  partner  could  be 
involved  in  all  or  part  of  studies 
examining  (1)  alteration  of  the  CX3C 
region  in  the  G  glycoprotein  of  live 
viruses  in  such  a  way  as  prevent  CX3C 
interaction  with  the  CX3C  receptor 
(CX3CR1)  on  cells  and  improve  the 
safety  and/or  efficacy  of  a  live  virus 
vaccine:  (2)  alteration  of  the  G 
glycoprotein  to  enhance  induction  of 
antibodies  that  block  G  glycoprotein 
binding  to  the  CX3C  chemokine 
receptor,  CX3CR1.  and  treat  or  prevent 
RSV  disease;  (3)  development  of 
reagents  (drugs,  antibodies,  peptides, 
polypeptides,  etc.)  that  block  interaction 
of  the  CX3C  region  in  G  glycoprotein 
with  CX3CR1  on  cells  to  treat  or  prevent 
RSV  disease;  (4)  development  of  assays 
to  detect  blocking  of  G  glycoprotein 
binding  to  the  CX3C  receptor.  CX3CR1, 
or  detect  blocking  of  the  biological 
activity  initiated  by  G  glycoprotein 
binding  to  CX3CRi  to  identify  reagents 
(drugs,  antibodies,  peptides, 
polypeptides,  etc.)  or  evaluate  candidate 
vaccines  that  might  be  used  as 
prophylactic  or  therapeutic  treatments 
for  preventing  RSV  disease. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  monev  from 
the  other  participants  in  a  CRADA:  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA. 
DATES:  This  opportunity  is  available 
until  December  10.  2001.  Respondents 
may  be  provided  a  longer  period  of  time 
to  furnish  additional  information  if  CDC 
finds  this  necessary'. 
ADDRESSES:  The  responses  must  be 
made  to:  Lisa  Blake-DiSpigna, 
Technology  Development  Coordinator, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Rd.  NE., 
Mailstop  C-19,  Atlanta,  GA  30333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical:  Ralph  A.  Tripp.  Ph.D., 
Respiratory  and  Enteric  Viruses, 
Division  of  Viral  and  Rickettsial 
Diseases,  National  Center  for 
Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Rd.  NE.,  Mailstop 
G-09,  Atlanta,  GA  30333,  telephone 
(404) 639-3427. 
Business:  Lisa  Blake-DiSpigna, 
Technology  Development 
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Coordinator,  National  Center  for 
Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Rd.  NE..  Mailstop 
C-19,  Atlanta,  GA  30333.  telephone 
(404)  639-3227  or  bv  E-Mail  at 
LCB3@CDCGOV. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  this  CRADA  is  to  seek  a  partnerls)  for 
collaboration  to  develop  studies 
examining  (1)  live  RSV  vaccines 
produced  by  modifying  the  RSV  G 
glycoprotein  CX3C  region  to  render  it 
nonfunctional  for  viral  attachment  to 
host  cells,  (2)  producing  live  or  non-live 
RSV  vaccines,  or  improving  existing  live 
or  non-live  RSV  vaccines  by  modifying 
the  CX3C  region  or  proximal  regions 
thereof  so  that  when  administered, 
higher  titers  of  antibodies  are  produced 
that  block  the  biological  activity  of  the 
CX3C  region  on  the  G  glycoprotein  of 
subsequently  infecting  RSV  viruses,  (3) 
treatment  provided  by  administration  to 
an  RSV  infected  individual  an  effective 
amount  ot  a  drug,  antibody,  peptide, 
polypeptide,  or  other  molecule  that 
block  interaction  of  the  CX3C  region  in 
G  glycoprotein  with  CX3CR1  on  host 
cells  or  the  biological  activity  of  the 
CX3C  region  in  the  G  glycoprotein,  and 
(4)  development  of  assays  to  detect 
blocking  of  G  glvcoprotein  binding  to 
the  CX3C  receptor,  CX3CR1,  or  detect 
blocking  of  the  biological  activity 
initiated  by  G  glycoprotein  binding  to 
CX3CR1  to  identify  reagents  (drugs, 
antibodies,  peptides,  polypeptides,  etc.) 
that  might  be  used  as  prophylactic  or 
therapeutic  treatments  for  preventing 
RSV  disease. 

Respondents  should  provide  evidence 
of  expertise  in  all  or  one  of  the 
following  areas  including  the 
development  and  evaluation  of  RSV 
vaccines  and  vaccine  agents,  evidence 
of  experience  in  animal  models  systems 
including  non-human  primate  models, 
commercialization  of  vaccines  and 
vaccine  agents,  and  supporting  data 
(e.g.,  publications,  proficiency  testing, 
certifications,  resumes,  etc.)  of 
qualifications  for  the  principle 
investigator  who  would  be  involved  in 
the  CR,ADA.  The  respondent  will 
develop  the  final  research  plan  in 
collaboration  with  CDC. 

Applicant  submissions  will  be  judged 
according  to  the  following  criteria: 

(1)  Expertise  in  development  and 
evaluation  of  RSV  vaccines; 

(2)  Expertise  in  evaluation  of  RSV 
vaccines  in  animal  model  systems 
including  non-human  primates; 

(3)  Evidence  of  scientific  credibility; 

(4)  Evidence  of  commitment  and 
ability  to  produce  RSV  vaccines;  and 


(5)  Evidence  of  an  existing 
infrastructure  to  commercialize 
successful  technologies. 

With  respect  to  Government  IP  rights 
to  any  invention  not  made  solely  by  a 
CRADA  partner's  employees  for  which 
a  patent  or  other  IP  application  is  filed, 
CDC  has  the  authority  to  grant  to  the 
CRADA  partner  an  exclusive  option  to 
elect  an  exclusive  or  nonexclusive 
commercialization  license.  This  option 
does  not  apply  to  inventions  conceived 
prior  to  the  effective  date  of  a  CR.ADA 
that  are  reduced  to  practice  under  the 
CRADA,  if  prior  to  that  reduction  to 
practice,  CDC  has  filed  a  patent 
application  on  the  invention  and  has 
licensed  it  or  offered  to  license  it  to  a 
third  part\'.  This  CRADA  is  proposed 
and  implemented  under  the  1986 
Federal  Technology  Transfer  Act:  Public 
Law  99-502,  as  amended. 

Dated:  November  5,  2001. 
Karen  Groux. 

Deputy  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  01-28147  Filed  11-8-01;  8:45  am) 

BILUNG  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Study  Team  for  the  Los  Alamos 
Historical  Document  Retrieval  and 
Assessment  Project 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  following 
meeting. 

Same:  Public  Meeting  of  the  Study  Team 
for  the  Los  Alamos  Historical  Document 
Retrieval  and  Assessment  Project 

Time  and  Date:  5  p.m. -7  p.m..  November 
27.  2001 

Place:  Radisson  Santa  Fe  Hotel  (Board 
Room).  750  North  Street  Francis  Drive,  Santa 
Fe.  New  Mexico  87501.  telephone  505-992- 
5800 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  L'nder  a  Memorandum  of 
Understanding  (MOL'l  signed  in  December 
1990  with  Department  of  Energy  (DOE)  and 
replaced  by  an  .VIOL  signed  in  1996.  the 
Department  of  Health  and  Human  Serv  ices 
(HHS)  is  given  the  responsibility  and 
resources  for  conducting  analytic 
epidemiologic  investigations  of  residents  of 
communities  in  the  vicinity  of  DOE  facilities, 
workers  at  DOE  facilities,  and  other  persons 
potentially  exposed  to  radiation  or  to 
potential  hazards  from  non-nuclear  energy 


production  use.  HHS  delegated  program 
responsibility  to  CDC. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  the  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
Superfund)  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on.  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public:  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles 

Purpose:  This  Study  Team  is  charged  with 
locating,  evaluating,  cataloguing,  and 
copying  documents  that  contain  information 
about  historical,  chemical,  or  radionuclide 
releases  from  facilities  at  the  Los  Alamos 
National  Laboratory  since  its  inception.  The 
purpose  of  this  meeting  is  to  review  the 
goals,  methods,  and  schedule  of  the  project, 
discuss  progress  to  date,  provide  a  forum  for 
community  interaction,  and  ser\e  as  a 
vehicle  for  members  of  the  public  to  express 
concerns  and  provide  advice  to  CDC. 

Moffers  to  be  Discussed:  Agenda  items 
include  an  update  from  the  National  Center 
for  Environmental  Health  (NCEH)  and  its 
contractor  regarding  the  information- 
gathering  project  that  is  underv^ay.  This  will 
include  discussion  of  the  extent  to  which 
access  to  classified  documents  has  been 
restored,  limitations  still  in  place,  and  the 
second  draft  of  the  project's  historical 
operations  and  releases  report,  which  will  be 
issued  in  September.  There  will  be  time  for 
public  input,  questions,  and  comments  All 
agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSONS  FOR  ADOmONAL 
INFORMATION:  Robert  C  Whitcomb, 
Ph  D  .  Radiation  Studies  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects.  NCEH,  CDC,  Building  6, 
Room  T006.  Executive  Park  Drive  (E- 
39),  Atlanta.  GA  30329  telephone  404- 
498-1800.  fax  404-498-1 811 

The  Director.  Management  .Analysis 
and  Ser%ices  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

Dated   No\  ember  6.  2001. 
|ohn  Burckhardt. 

Actmg  Director.  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  01-28329  Filed  11-8-01:  8:45  am] 

BILLIMG  CODE  41S3-18-P 


56680 


I 

Federal  Register/ Vol.  66,  No.  218 /Friday,  November  9,  2001 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guideline  for  Hand  Hygiene  in 
Healthcare  Settings 

AGENCY:  Centers  for  Disease  Control  and 
Pnnention  (CDC).  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  availabilitv  and 
request  for  public  comment. 

SUMMARY:  This  notice  is  a  request  for 

review  of  and  comment  on  the  Draft 
Guideline  for  Hand  Hygiene  in 
Healthcare  Settings,  available  on  the 
CDC  website  at  w\s-\y  cdcgov/ncidod/ 
hip/bhguidf'  htm  The  guideline  has 
been  developed  for  practitioner.s  who 
provide  care  for  patients  and  who  are 
responsible  for  monitoring  and 
preventing  infections  in  healthcare 
settings.  The  guideline  is  intended  to 
replace  the  hand  hygiene 
recommendations  in  Guideline  for 
Handwashing  and  Hospital 
Environmental  Control.  1985. 
DATES:  Comments  on  the  Draft 
Guideline  for  Hand  Hygiene  in 
Healthcare  .Settings  must  he  received  in 
writing  on  or  before  December  24.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  Draft 
Guideline  for  Hand  Hygiene  in 
Healthcare  Settings  should  be  submitted 
to  the  Resource  Center.  Attention: 
HHCiuide.  Division  of  Healthcare 
Qualitv  Promotion.  CDC.  Mailstop  E-68. 
1600  Clifton  Rd..  NE..  Atlanta.  Georgia 
30333;  fax  404  498-1244.  e-mail: 
hhrpqupsts'a.rdr.gox"  or  Internet: 
n^\^\  (dc  aov/ncidod/hip/hhguide.htm. 
ADDRESSES:  Comments  on  the  Draft 
Guideline  for  Hand  Hvgiene  in 
Healthcare  Settings  should  be  submitted 
to  the  Resource  Center.  Attention: 
HHGuide.  Division  of  Healthcare 
Qualitv  Promotion.  CDC.  Mailstop  E-68. 
i600  (:liflon  Road.  .\E.,  Atlanta.  Georgia 
3033.J:  fax  404  498-1244;  e-mail: 
hh(  nininpnts'i(dc.gov~  or  Internet: 
\\^\^\  i-di   iir)\  /iiiidnd/hip/hhguide.htm 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Guideline  for  Hand  Hygiene  in 
Healthcare  Settings  is  designed  to 
provide  health(  are  practitioners  with  (1) 
a  thorough  review  of  evidence  dealing 
with  handwashing  and  hand  antisepsis 
in  healthcare  settings  and  (2)  specific 
recommendations  to  promote  improved 
hand  hygiene  practices  and  reduce 
transmission  of  pathogenic 
microorganisms  to  patients  and 
personnel  in  healthcare  settings.  Part  I: 
Review  of  Scientific  Data  on  Hand 
Hygiene  Practices  in  Healthcare  Settings 


provides  a  historical  perspective  on 
hand  hygiene  and  reviews  in  detail  the 
efficacy  of  various  agents  used  for 
handwashing  and  hand  antisepsis  and 
factors  affecting  adherence  of  healthcare 
personnel  to  recommended  hand 
hygiene  practices.  Part  I  also  discusses 
evidence  documenting  transmission  of 
pathogens  on  hands,  the  relation 
between  hand  hygiene  and  acquisition 
of  healthcare-acquired  pathogens,  and 
methods  for  improving  hand  hygiene. 
Part  II:  Recommendations  provides 
consensus  recommendations  of  the 
Healthcare  Infection  Control  Practices 
Advisory  Committee  (HICPAC)  and 
other  professional  societies  for  the 
practice  of  hand  hygiene  in  healthcare 
settings,  including  hospitals  and 
ambulatory  care,  home  care,  and  long- 
term  care  settings. 

HICPAC  was  established  in  1991  to 
provide  advice  and  guidance  to  the 
Secretarv  and  the  Assistant  Secretarv  for 
Health.  DHHS:  the  Director,  CDC;  and 
the  Director.  National  Center  for 
Infectious  Diseases,  regarding  the 
practice  of  infection  control  and 
strategics  for  surveillance,  prevention, 
and  control  of  healthcare-associated 
infections  in  U.S.  healthcare  facilities. 
The  committee  advises  CDC  on 
guidelines  and  other  policy  statements 
regarding  prevention  of  healthcare- 
associated  infections  and  related 
adverse  events. 

Dated:' November  5,  2001. 
Karen  Groux. 

Deputy  Associate  Director  for  Management 
and.  Operations  Centers  for  Disease  Control 
and  Prcv%'nlion. 

IFR  Dw  .'01-28146  Filed  11-8-01:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Louisiana  State  Plan 
Amendment  (SPA)  01-03 

AGENCY:  Cienters  for  Medicare  & 
Medicaid  Services,  HHS. 
ACTION:  Notice  of  hearing. 


SUMMARY:  This  notice  announces  an 
administrative  hearing  to  reconsider  our 
decision  to  disapprove  Louisiana  SPA 
01-03  on  December  19.  2001.  at  10  a.m.. 
at  1301  Young  Street:  Conference  Room 
1113:  Dallas.  Texas  75202. 
Closing  Dale:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  15  days  after 
publication. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scully-Hayes.  Office  of 
Hearings.  Centers  for  Medicare  & 
Medicaid  Services.  Suite  L,  2520  Lord 
Baltimore  Drive.  Baltimore.  Maryland 
21244-2670.  Telephone:  (410)  786- 
2055 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Louisiana  SPA  01-03. 

Section  1116  of  the  Social  Securitv 
Act  (the  Act)  and  42  CFR  part  430 
establish  HHS  procedures  that  provide 
an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  required  to  publish  a 
copy  of  the  notice  to  a  State  Medicaid 
agency  that  informs  the  agency  of  the 
time  and  place  of  the  hearing  and  the 
issues  to  be  considered. 

If  we  subsequently  notify  the  agency 
of  additional  issues  that  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  partv 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  islater 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

At  issue  is  whether  Louisiana  may 
include  in  the  calculation  of 
disproportionate  share  hospital  (DSH) 
payments  the  uncompensated  costs  of 
providing  certain  health  care  services 
that  were  not  within  the  regulatory 
definition  of  hospital  services  and  are 
nt)t  treated  as  hospital  services  for  any 
other  purpo.se.  This  amendment 
proposed  including  rural  health  clinic 
uncompensated  care  costs  in  a 
hospital's  DSH  payment  calculation. 

Section  1923(g)(lJ  of  the  Act  sets  forth 
a  hospital-specific  limit  on  DSH 
payments  and  permits  only  the  costs  of 
"hospital  sersices"  furnished  bv  a 
hospital  to  be  included  in  calculating 
this  limit  Medicaid  outpatient  hospital 
services  are  defined  in  Federal 
regulations  at  42  CFR  440.20(a).  This 
regulation  requires  the  services  to  be 
provided  by  an  institution  that  is 
licensed  or  formally  approved  as  a 
hospital  by  an  officially  designated 
authority  for  state  standard  setting.  The 
institution  also  must  meet  the 
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conditions  of  participation  in  the 
Medicaid  program.  This  means  that  a 
state  may  not  include  costs  or  revenues 
in  the  DSH  calculation  which  are 
attributable  to  services  rendered  in  a 
separately  licensed/certified  entity,  even 
if  that  entity  is  owned  by  the  same 
institution.  Such  health  services  are  not 
"hospital  services.  " 

Louisiana  SPA  01-03  is  not  consistent 
with  either  section  1923(g)(1)  of  the  Act 
or  42  CFR  440.20.  because  it  would 
include  as  hospital  ser\'ices  (for 
purposes  of  the  DSH  calculations) 
health  services  that  were  not  within  the 
regulatory  definition  of  hospital  services 
or  othenvise  characterized  as  hospital 
services.  Therefore,  the  CMS 
Administrator,  after  consulting  with  the 
Secretary  as  required  by  42  CFR  430  15. 
informed  Louisiana  that  Louisiana  SPA 
01-03  was  disapproved. 

The  notice  to  Louisiana  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  David  VV.  Hood. 

Secretary.  Louisiana  Department  of  Health 
and  Hospitals.  1201  Capitol  Access 
Road.  PO  Box  91030.  Baton  Rouge.  LA 
70821-9030 

Dear  Mr.  Hood:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Louisiana  State  Plan  Amendment 
(SPA)  01-03. 

At  issue  is  whether  Louisiana  may  include 
in  the  calculation  of  disproportionate  share 
hospital  (DSH)  payments  the  uncompensated 
costs  of  providing  certain  health  care  services 
that  were  not  within  the  regulatory  definition 
of  hospital  services  and  are  not  treated  as 
hospital  services  for  any  other  purpose.  This 
amendment  proposed  including  rural  health 
clinic  uncompensated  care  costs  in  a 
hospital's  DSH  payment  calculation. 

Section  1923(g)(1)  of  the  Social  Security 
Act  (the  Act)  sets  forth  a  hospital-specific 
limit  on  DSH  payments  and  permits  only  the 
costs  of  "hospital  ser\  ices"  furnished  by  a 
hospital  to  be  included  in  calculating  this 
limit.  Medicaid  outpatient  hospital  sen'ices 
are  defined  in. Federal  regulations  at  42  CFR 
440.20(a).  This  regulation  requires  the 
services  to  be  provided  by  an  institution  that 
is  licensed  or  formally  approved  as  a  hospital 
by  an  officially  designated  authority  for  slate 
standard  setting.  The  institution  also  must 
meet  the  conditions  oT  participation  in  the 
Medicaid  program.  This  means  that  a  stale 
may  not  include  costs  or  revenues  in  the  DSH 
calculation  which  are  attributable  to  services 
rendered  in  a  separately  licensed 'certified 
entity,  even  if  that  entity  is  owned  by  the 
same  institution.  Such  health  services  are  not 
"hospital  services." 

Louisiana  SP.^  01-03  is  not  consistent  with 
either  section  1923(g)(1)  of  the  .Act  or  42  CFR 
440.20  because  it  would  include  as  hospital 
services  (for  purposes  of  the  disproportionate 
share  calculations)  health  services  that  were 
not  within  the  regulator*  definition  of 
hospital  services  or  otherwise  characterized 
as  hospital  services  Therefore,  the  Centers 


for  Medicare  &  Medicaid  Services' 
Administrator,  after  consulting  with  the 
Secretary  as  required  by  42  CFR  430.15. 
informed  Louisiana  that  Louisiana  SPA  01- 
03  was  disapproved. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  December 
19.  2001.  at  10  a.m.:  1301  Young  Street; 
Conference  Room  1113;  Dallas.  Texas  75202. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  dale  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  bv  the  procedures  prescribed  at  42 
CFR.  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptabilit\^  of  the  hearing  date  that  has 
t)een  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 

Sincerely. 
Thomas  A.  Scully, 
Administrator. 

(Sec.  1 1 16  of  the  Social  Security  Act  (42 

U.S.C.  1316);  42  CFR  430.18) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714.  Medicaid  Assistance 

Program) 

Dated:  November  5.  2001. 

Thomas  \.  Scully, 

Administrator.  Centers  for  Medicare  6- 
Medicaid  Sen-ices. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Department  of  Health  and 

Human  Services  (HHS).  Centers  for 

Medicare  &  Medicaid  Services  (CMS) 

(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  New  System  of 

Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new- 
system  of  records  The  proposed  system 
is  titled  "Inpatient  Rehabilitation 
Facilities  Patient  Assessment 
Instrument  (IRF-PAI),  HHS/CMS/CMSO. 
0»-7O-1518   "  CMS  proposes  to 
establish  a  new  system  of  records 
containing  data  on  the  physical, 
cognitive,  functional,  and  psychosocial 
status  of  all  patients  receiving  the 
services  of  Inpatient  Rehabilitation 


Facilities  (IRF)  that  are  approved  to 
participate  in  the  Medicare  program. 
Information  will  not  be  retained  in  this 
system  for  those  individuals  who  have 
non-Medicare  payment  sources 

The  primary  purpose  of  the  IRF 
system  of  records  is  to  support  the  IRF 
prospective  payment  system  (PPS)  for 
payment  of  the  IRF  Medicare  Part  A  fee- 
for-services  furnished  by  the  IRF  to 
Medicare  beneficiaries.  Other  purposes 
for  the  system  of  records  are  to:  (1)  Help 
validate  and  refine  the  Medicare  IRF- 
PPS:  (2)  study  and  help  ensure  the 
quality  of  care  provided  by  IRFs:  (3) 
enable  CMS  and  its  agents  to  provide 
IRFs  with  data  for  their  own  quality 
assurance  and.  (4)  ultimately,  quality 
improvement  activities;  (5)  support 
agencies  of  the  State  government, 
deeming  organizations  or  accrediting 
agencies  to  determine,  evaluate  and 
assess  overall  effectiveness  and  quality 
of  IRF  services  provided  in  the  State:  (6) 
provide  information  to  consumers  to 
allow  them  to  make  better  informed 
selections  of  providers.  (7)  support 
regulatory  and  policy  functions 
performed  within  the  IRF  or  bv  a 
contractor  or  consultant;  (8)  support 
constituent  requests  made  to  a 
Congressional  representative;  (9) 
support  litigation  in\olvmgthe  facility; 
and  (10)  support  research  on  the 
utilization  and  quality  of  inpatient 
rehabilitation  services;  as  well  as. 
evaluation,  or  epidemiological  projects 
related  to  the  prevention  of  disease  or 
disability,  or  the  restoration  or 
maintenance  of  health  for 
understanding  and  improving  payment 
systems.  We  have  provided  background 
information  about  the  proposed  system 
in  the  "Supplementary  Information 
section  below  .Although  the  Privacy  Act 
requires  onlv  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment.  CMS  invites  comments  on  all 
portions  of  this  notice.  See    Effective 
Dates  section  for  comment  period. 

EFFECTIVE  DATES:  CMS  filed  a  new- 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  .Administrator,  Office  of 
Information  and  Regulaton-  .Affairs. 
Office  of  Management  and  Budget 
(OMB)  on  November  2.  2001   In  any 
event,  we  will  not  disclose  any 
information  under  a  routine  use  until  40 
days  after  publication  We  ma\  defer 
implementation  of  this  system  of 
records  or  one  or  more  of  the  routine 
use  statements  listed  below  if  we 
receive  comments  that  persuade  us  to 
defer  implementation 
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ADDRESSES:  The  public  should  address 
romments  to:  Director.  Division  of  Data 
Liaison  and  Distribution  (DDLD).  CMS. 
Room  \2-04-27,  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850.  Comments  received  will  be 
dvailable  for  review  at  this  location,  by 
dppointment.  during  regular  business 
hours.  Monday  through  Friday  from  9 
a  m  -3  p,m  .  eastern  timp  zone 
FOR  FURTHER  INFORMATION  CONTACT: 
Centers  for  Medicare  &  Medicaid 
Services  (CMS).  Director,  Survey  and 
Certification  Group,  7500  Security 
Boulevard.  S2-12-25.  Baltimore.' 
.Marvland  21244-1850 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  The  New  System  of 
Records 

A  Clossan-  of  IRF-PAl  Tprms 

1 .  IRF-PAl  Data  Set— The  IRF-PAI 
data  set  is  the  patient  assessment 
instrument  that  contains  the  sum  of  the 
identifiers  and  information. 

2  Identifiers — Identifiers  are  the  data 
elements  that  can  be  used  to  determine 
a  patient's  identity.  These  are:  patient's 
name,  social  securitv  number.  Medicaid 
number,  Medicare  number,  and  patient 
identification  number. 

1   IRF-PAI  Information  IRF-PAI 
information  includes  the  c:linical  items 
listed  below  and  t;ase  mix  adjusters. 
Patient  History 
Social  Cognition 
Functional  Status 
Bowel  Bladder  Management 
Diagnoses 

Medical  Complexities 
Pain  Status 
Oral  Nutrition  Status 
Functional  Prognosis 
Safety 
Resources  for  Discharge 

B.  Staluton-  and  Regulatory  Basis  For 
System  of  Records 

Section  1886  (j)  (2)  (D)  of  the  Social 
Security  Act  authorizes  the  Secretary  to 
collect  the  data  necessary  to  establish 
and  administer  the  payment  system. 

C  Data/ Information 

The  IRF-PAI  information  mav 
contribute  to  development  of  the  patient 
care  plan  by  identifying  patients  at  risk 
for  adverse  outcomes,  such  as  weight 
loss,  aspiration,  or  pressure  ulcers,  and 
ensure  that  these  patients  are  monitored 
to  prevent  such  outcomes  which  might 
negatively  impact  patients'  likelihood  of 
optimal  rehabilitation  The  data 
collected  will  gtmerate  qualitv 
indicators  that  would  allow  providers  to 
assess  their  performance,  and  to 
compare  it  against  benchmarks  derived 
from  standards  of  care  or  the 


performance  of  peers.  The  detection  of 
quality  of  care  problems  will  guide 
CMS,  the  State  survey  agencies  and 
accrediting  agencies  in  surveying  IRFs. 
This  information  will  be  valuable  to 
CMS  in  fulfilling  its  responsibility  for 
validating  surveys  conducted  by 
accrediting  agencies.  Also,  IRF-PAI 
items  may  be  useful  in  developing  core 
measures  that  provide  meaningful 
information  on  patient  characteristics 
and  outcomes  across  post-acute  care 
settings.  We  will  monitor  the  data 
obtained  from  the  IRF-PAI  to  assess  the 
effects  of  implementing  the  changes  in 
the  payment  system  on  the  quality  of 
care  provided  in  post-acute  care 
settings. 

The  system  of  records  will  contain 
clinical  assessment  information  (IRF- 
PAI  records)  for  all  Medicare  Part  A  fee- 
for-service  patients  receiving  the 
services  of  a  Medicare  approved  IRF. 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  IRF-PAI  will  be  completed  on  all 
Medicare  Part  A  fee-for-ser\'ice  patients 
who  receive  services  under  Part  A  from 
an  IRF.  The  IRF-PAI  may  be  completed 
on  Medicare-t-Choice  enroUees,  but  it  is 
not  a  requirement.  The  IRF-PAI  data  set 
includes  identifiers  and  information 
(the  specific  areas  have  already  been 
identified  in  the  SUPPLEMENTARY 
INFORMA-nON  section  L\). 

B.  Agency  Policies.  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose{6)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  IRF-PAI 
information  that  can  be  associated  with 
an  individual  patient  as  provided  for 
under  "Section  III.  Entities  Who  May 
Receive  Disclosures  Under  Routine 
Use."  Both  identifiable  and  non- 
identifiable  data  may  be  disclosed  under 
a  routine  use.  Identifiable  data  includes 
individual  records  w  ith  IRF-PAI 
information  and  identifiers.  Non- 
identifiable  data  includes  individual 
records  with  IRF-PAI  information  and 
masked  identifiers  or  IRF-PAI 
information  with  identifiers  stripped 
out  of  the  file. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  the  IRF-PAI.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 


In  general,  disclosure  of  information 
from  the  SOR  will  be  approved  only  for 
the  minimum  information  necessary  to 
accomplish  the  purpose  of  the 
disclosure  after  CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected:  e.g.. 
developing  and  refining  payment 
systems  and  monitoring  the  quality  of 
care  provided  to  patients. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form: 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  and 

c  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 

b.  Unauthorized  use  of  disclosure  of 
the  record: 

c.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

d.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  aie  valid 
and  reliable. 

Ill,  Proposed  Routine  l^se  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specif\' 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974.  under  which  CMS  may  release 
information  from  the  IRF-P.M  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
the  following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  agency  contractors,  or 
consultants  who  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 
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We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  mav  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  agency  business 
functions  relating  to  purposes  for  this 
system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  whatever 
information  is  necessar>'  for  the 
contractor  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  and  requires 
the  contractor  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  a  Peer  Review  Organization 
(PRO)  in  order  to  assist  the  PRO  to 
perform  Title  XI  and  Title  XVIII 
functions  relating  to  assessing  and 
improving  IRF  quality  of  care.  PROs  will 
work  with  IRFs  to  implement  quality 
improvement  programs,  provide 
consultation  to  CMS.  its  contractors, 
and  to  State  agencies. 

The  PROs  ma^'  use  these  data  to 
support  quality  improvement  activities 
and  other  PRO  responsibilities  as 
detailed  in  Title  XI.  Sections  1151- 
1164. 

3.  To  another  Federal  or  State  agencv: 

a.  To  contribute  to  the  accuracy  of 
CMS's  proper  payment  of  Medicare 
benefits. 

b.  To  enable  such  agencv  to 
administer  a  Federal  health  benefits 
program,  or  as  necessary  to  enable  such 
agency  to  fulfill  a  requirement  of  a 
Federal  .statute  or  regulation  that 
implements  a  health  benefits  program 
funded  in  whole  or  in  part  with  Federal 
funds,  or 

c.  To  improve  the  state  survey  process 
for  investigation  of  complaints  related  to 
health  and  safety  or  quality  of  care  and 
to  implement  a  more  outcome  oriented 
survey  and  certification  program. 

Other  Federal  or  State  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  IRF-PAI 
information  in  order  to  support 
evaluations  and  monitoring  of  quality  of 
care  for  special  populations  or  special 
care  areas,  including  proper  payment  for 
services  provided.  Releases  of 
information  would  be  allowed  if  the 
proposed  use(s)  for  the  information 
proved  compatible  with  the  purpose  for 
which  CMS  collects  the  information. 

4.  To  an  individual  or  organization  for 
research  on  the  utilization  of  inpatient 
rehabilitation  services  as  well  as 


evaluation  or  epidemiological  projects 
related  to  the  prevention  of  disease  or 
disability,  the  restoration  or 
maintenance  of  health,  or  for 
understanding  and  impro\  ing  payment 
projects. 

The  IRF-PAI  data  will  provide  an 
opportunity  for  comprehensive 
research,  evaluation  and 
epidemiological  projects  regarding  IRF 
patients,  CMS  anticipates  that  manv 
researchers  will  have  legitimate  requests 
to  use  these  data  in  projects  that  could 
ultimately  improve  the  care  provided  to 
IRF  patients  and  the  policy  that  governs 
the  care. 

5.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiPi'  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  CMS  The  Member  of  Congress 
then  writes  CMS.  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

6.  To  the  Department  of  Justice  (DO)), 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOI  has  agreed  to  represent  the 
employee,  or 

a.  The  United  States  Government; 

Is  a  party  to  litigation  or  has  an 
interest  in  such  litigation,  and  by  careful 
review.  CMS  determines  that  the 
records  are  both  relevant  and  necessan' 
to  the  litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation.  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved.  A  determination  would  be 
made  in  each  instance  that,  under  the 
circumstances  involved,  the  purposes 
ser\ed  by  the  use  of  the  information  in 
the  particular  litigation  is  compatible 
with  a  purpose  for  which  CMS  collects 
the  information, 

7.  To  a  CMS  contractor  (including,  but 
not  necessarily  limited  to  fiscal 
intermediaries  and  carriers)  that  assists 
in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary'  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 


with  respect  to.  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  relationship  or  grant 
with  a  third  party  to  assist  in 
accomplishing  CMS  functions  relating 
to  the  purpose  of  combating  fraud  and 
abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  and  makes  grants 
when  doing  so  would  contribute  to 
effective  and  efficient  operations.  CMS 
must  be  able  to  give  a  contractor  or 
grantee  whatever  information  is 
necessar\'  for  the  contractor  or  grantee  to 
fulfill  its  duties.  In  these  situations, 
safeguards  are  provided  in  the  contract 
prohibiting  the  contractor  or  grantee 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  and  requiring 
the  contractor  or  grantee  to  return  or 
destroy  all  information. 

8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  State 
or  local  governmental  agencv).  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessar\-  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  IRF-P.M 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs  Releases  of 
information  would  be  allowed  if  the 
proposed  use(s)  for  the  information 
proved  compatible  with  the  purposes  of 
collecting  the  information, 

9.  To  a  national  accrediting 
organization  whose  accredited  facilities 
are  presumed  to  meet  certain  Medicare 
requirements  for  inpatient  hospital 
rehabilitation  services  (e.g.,  the  joint 
Commission  for  the  Accreditation  of 
Healthcare  Organizations  (ICAHO).  the 
American  Osteopathic  Association 
(AOA)  or  the  Commission  on 
Accreditation  of  Rehabilitation 
Facilities  (CARF))  Information  will  be 
released  to  these  organizations  only  for 
those  facilities  that  they  accredit  and 
that  participate  in  Medicare, 

At  this  time.  CMS  anticipates 
providing  accrediting  organizations 
with  IRF-PAI  information  to  enable 
them  to  target  potential  or  identified 
problems  during  the  organization's 
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accreditation  review  process  of  the 
facility 

10,  To  insurance  companies,  third 
party  administrators  (TPA).  employers, 
self-insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  (i.e..  health  maintenance 
organizations  iH.MO)  or  a  competitive 
medical  plan  [C.MP))  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP).  directly 
or  through  a  contractor,  and  other 
groups  pro\iding  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to; 

a  Ortify  that  the  individual  about 
vshom  the  information  is  being  provided 
IS  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  third 
party  administrator:utilize  the 
information  solely  for  the  purpose  of 
processing  the  individual's  insurance 
claims;  and 

h  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 
Other  insurers,  CMP.  HMO.  and  HCPP 
mav  require  IRF-P.-\I  information  in 
order  to  support  e\aluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  pa\  ment  for  services  provided. 

B  Additional  Provisions  Affecting 
Routine  Use  Disclosures 

In  addition,  our  policy  w^ill  be  to 
[irohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
th"  beneficiary) 

Thi>  .Svstem  of  Records  contains 
Profi'i  ti'd  Health  Information  as  defined 
b\'  the  I)e[)drtmt'nt  of  Health  and  Human 
Sir\ !(  es'  regulation  'Standards  for 
i'n\  <u  \  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164.  6.5  FR  H2462  as  amended  by  66 
PR  12434)  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  m>iv  onlv  be  made  if,  and 
as.  permitted  or  required  bv  the 

Standards  for  Privacy  of  Individuallv 
Identifiable  Health  Information." 

IV.  Safeguards 

The  HHS  IRF-PAI  system  will 
conform  to  applicable  law  and  policy 
governing  the  privacv  and  security  of 


Federal  automated  information  systems. 
These  include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996.  and  0MB  Circular  A-130, 
Appendix  III.  "Security  of  Federal 
Automated  Information  Resources," 
HCFA  has  prepared  a  comprehensive 
svstem  securitv  plan  as  required  bv 
OMB  Circular  A-l  30,  Appendix  III 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication 'SOO-1 8. 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  HCFA 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

A.  Authorized  Users 

Personnel  having  access  to  the  system 
have  been  trained  in  Privacy  Act 
requirements.  Employees  who  maintain 
records  in  the  system  are  instructed  not 
to  release  any  data  until  the  intended 
recipient  agrees  to  implement 
appropriate  administrative,  technical, 
procedural,  and  physical  safeguards 
sufficient  to  protect  the  confidentiality 
of  the  data  and  to  prevent  unauthorized 
access  to  the  data.  Records  are  used  in 
a  designated  work  area  and  system 
location  is  attended  at  all  times  during 
working  hours. 

To  ensure  security  of  the  data,  the 
proper  leivel  of  class  user  is  assigned  for 
each  individual  user  level.  This 
prevents  unauthorized  users  from 
accessing  and  modifying  critical  data. 
The  system  database  configuration 
includes  five  classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects  (e.g..  tables, 
triggers,  indexes,  stored  procedures, 
packages)  and  has  database 
administration  privileges  to  these 
objects. 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Index  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  will  implement  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 


an  optimum  level  of  protection  and 
security  for  the  CMS  svstem: 

Access  to  all  servers  is  to  be 
controlled,  with  access  limited  to  onlv 
those  support  personnel  with  a 
demonstrated  need  for  access.  Servers 
are  to  be  kept  in  a  locked  room 
accessible  only  by  specified 
management  and  system  support 
personnel.  Each  ser\er  is  to  require  a 
specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  CiU-d,  key  and/or  combination, 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  Systems  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-on — Authentication  is  to 
be  performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  agency  level. 

•  Hours  of  Operation — Maybe 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are  to  be 
determined  and  implemented  at  the 
agencv  level. 

•  Inactivity  Lockout — Access  to  the 
NT  workstation  is  to  be  automatically    • 
locked  after  a  specified  period  of 
inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  are  to  be  displayed  on 
all  servers  and  workstations. 

•  Remote  Access  Security — Windows 
NT  Remote  Access  Service  (RAS) 
security  handles  resource  access 
control.  Access  to  NT  resources  is  to  be 
controlled  for  remote  users  in  the  same 
manner  as  local  users,  by  utilizing 
W'indows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security.  These  include,  but  are  not 
limited  to:  the  Privacy  Act  of  1974;  the 
Computer  Security  Act  of  1987;  OMB 
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Circular  A-l  30.  revised:  Information 
Resource  Management  (IRM)  Circular 
#10;  HHS  Automated  Information 
Systems  Security  Program:  the  CMS 
Information  Systems  Security  Policy, 
Standards,  and  Guidelines  Handbook; 
and  other  CMS  svstems  securitv 
policies.  Each  automated  information 
system  should  ensure  a  level  of  security- 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effects  of  the  New  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use.  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  monitor  the  collection  and 
reporting  of  IRF-PAI  data.  IRF-PAI 
information  on  patients  is  completed  by 
the  IRF  and  submitted  to  CMS  through 
standard  svstems.  Accuracv  of  the  data 
is  important  since  incorrect  information 
could  result  in  the  wrong  pavment  for 
services  and  a  less  effective  process  for 
assuring  qualitv  of  services  CMS  will 
utilize  a  variety  of  onsite  and  offsite 
edits  and  audits  to  increase  the  accuracv 
of  IRF-PAI  data. 

CMS  will  take  precautionary- 
measures  (see  item  IV  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights  of  patients 
whose  data  is  maintained  in  the  system. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS.  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  maintaining  this  system  of 
records. 


Dated:  November  2.  2001. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  Sr 
Medicaid  Services. 

09-70-1518. 

SYSTEM  NAME: 

Inpatient  Rehabilitation  Facilitiess 
Patient  Assessment  Instrument  (IRF 
PAIl  HHS/CMS/CMSO, 

SECURITY  CLASSIFICATION: 

Level  3.  Pri\acy  Act  Sensitive. 

SYSTEM  LOCATION: 

CMS  Data  Center,  7500  Security 
Boulevard.  North  Building.  First  Floor. 
Baltimore,  Maryland  21244-1850  and 
CMS  contractors  and  agents  at  various 

locations 

CATEGOFMES  OF  INOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  of  records  will  contain 
clinical  assessment  information  (IRF- 
PAI  records)  for  all  Medicare  Part  A  fee- 
for-ser\-ice  patients  receiving  the 
services  of  a  Medicare  approved 
Inpatient  Rehabilitation  Facility  (IRF). 
Information  will  be  retained  in  the 
system  of  records  only  for  those 
individuals  whose  payments  come  from 
Meduare, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  will  contain 
individual-level  demographic  and 
identifying  data,  as  well  as  clinical 
status  data  for  patients  with  the 
payment  source  of  traditional  Medicare 
Part  A  fee-for-ser\'ice  and 
Medicare-t-Choice  Enrollees 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  1886  (jj  (2)  (D)  of  the  Social 
Security  Act  authorizes  the  Secretary-  to 
collect  the  data  necessary  to  establish 
and  administer  the  payments  system 

PURPOSE(S)  OF  THE  SYSTEM: 

The  primary  purpose  of  the  IRF 
system  of  records  is  to  support  the  IRF 
prospective  payment  system  (PPS)  for 
payment  of  the  IRF  Medicare  Pari  .^  fee- 
for-ser\-ices  furnished  by  the  IRF  to 
Medicare  beneficiaries.  Other  purposes 
for  the  system  of  records  are  to:  (1)  Help 
validate  and  refine  the  Medicare  IRF- 
PPS;  (2)  studv  and  help  ensure  the 
quality-  of  care  provided  by  IRFs;  (3) 
enable  CMS  and  its  agents  to  provide 
IRFs  with  data  for  their  own  qualitv 
assurance  and.  (4)  ultimately,  quality 
improvement  activities;  (5)  support 
agencies  of  the  State  government, 
deeming  organizations  or  accrediting 
agencies  to  determine,  evaluate  and 
assess  overall  effectiveness  and  quality 
of  IRF  ser\'ices  provided  in  the  State;  (6) 
provide  information  to  consumers  to 


allow-  them  to  make  better  informed 
selections  of  providers;  (7)  support 
regulatory  and  policy  functions 
performed  within  the  IRF  or  by  a 
contractor  or  consultant;  (8)  support 
constituent  requests  made  to  a 
Congressional  representative;  (9) 
support  litigation  involving  the  faciUty: 
and  (10)  support  research  on  the 
utilization  and  quality  of  inpatient 
rehabilitation  services;  as  well  as. 
evaluation,  or  epidemiological  projects 
related  to  the  prevention  of  disease  or 
disability-,  or  the  restoration  or 
maintenance  of  health  for 
understanding  and  improving  payment 
systems. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  IRF-PAI  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  eru-ollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary).  Be  advised, 
this  Svstem  of  Records  contains 
Protected  Health  Information  as  defined 
by  the  Department  of  Health  and  Human 
Ser\-ices'  regulation  "Standards  for 
Pnvacv  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164.  65  FR  8462  as  amended  by  66 
FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if,  and 
as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

1  -  To  agencv  contractors  or 
consultants  who  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  serxice  related  to  this 
system  of  records  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

2.  To  a  Peer  Review  Organization 
(PRO)  in  order  to  assist  the  PRO  to 
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pt-rform  Title  X!  and  Title  XVIII 
hull  tiDii.s  relating  to  assessing  and 
iinprn\ing  IRF  cjuality  of  care.  PROs  will 
wiirk  with  IRFs  to  implement  quality 
imprw\ement  pnigrdm>,  provide 
consultation  to  (IMS.  its  contractors, 
and  to  Stale  agencies. 

A  To  another  Federal  or  State  agency: 

d.  To  contribute  to  the  accuracy  of 
C;MS's  proper  pavment  of  Medicare 
benefits. 

b  To  enable  such  agency  to 
administer  a  Federal  health  benefits 
[jfogram,  or  as  neiessarv  to  enable  such 
agency  tt)  fulfill  a  requirement  of  a 
Federal  statute  or  regulation  that 
imfilements  a  health  benefits  program 
funded  in  whole  or  in  part  with  Federal 
hinds,  or 

c.  To  improve  the  state  survey  process 
for  investigation  of  complaints  related  to 
health  and  safety  or  quality  of  care  and 
to  implement  a  more  outcome  oriented 
survey  and  certification  program. 

4.  To  an  individual  or  organization  for 
research  on  the  utilization  of  inpatient 
rehabilitation  services  as  well  as 
evaluation  or  epidemiological  projects 
related  to  the  prevention  of  disease  or 
disability.  f)r  the  restoration  or 
maintenance  of  health  epidemiological, 
or  for  understanding  and  improving 
payment  projects. 

5.  To  a  member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained 

6.  To  the  Department  of  lustice  (DOJ), 
court  or  adjudicatorv  body  when: 

a.  The  agency  or  any  component 
thereof:  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DO)  has  agreed  to  represent  the 
emplovee:  or 

d  The  L'nited  States  Government;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review. 
CMS  determines  that  the  records  are 
both  rele\ant  and  necessary  to  the 
litigation  md  the  use  of  such  records  by 
the  DO),  lourt  or  adjudicatory  body  is 
compatible  with  the  purpose  for  which 
the  agency  colle(  ted  the  records. 

7.  To  a  CMS  c;ontractor  (including,  but 
not  necessarily  limited  to  fiscal 
intermediaries  and  carritTs)  that  assists 
in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  ClMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  net:essary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respef  t  to  defend  against,  correct. 


remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  program. 

8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  Urtited  States  (including  any  State 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in. 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

9.  To  a  national  accrediting 
organization  that  has  been  approved  for 
deeming  authority  for  Medicare 
requirements  for  inpatient  rehabilitation 
services  (i.e..  the  Joint  Commission  for 
the  Accreditation  of  Healthcare 
Organizations,  the  American 
Osteopathic  Association  and  the 
Commission  on  Accreditation  of 
Rehabilitation  Facilities).  Data  will  be 
released  to  these  organizations  only  for 
those  facilities  that  participate  in 
Medicare  by  virtue  of  their  accreditation 
status.     I 

10.  To  insurance  companies,  third 
party  administrators  (TPA).  employers, 
self-insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  (i.8..  health  maintenance 
organizations  (HMO)  or  a  competitive 
medical  plan  (CMP))  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP).  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  Order  to  receive  the  information, 
they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  thje  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  third 
party  administrator; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and;  prevent  unauthorized  access 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

All  records  are  stored  on  magnetic 
media. 


RETRIEVABILmr: 

The  Medicare  records  are  retries  ed  by 
health  insurance  claim  (HIC)  number, 
social  security  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  acc:ess  t(i  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition.  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  CMS 
system   For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines;  e.g  .  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel   System  securities 
are  established  in  accordance  with  HHS. 
Information  Resource  Management 
(IRM)  Circular  #10.  Automated 
Information  Systems  Security  Program; 
CMS  Information  Systems  Securitv 
Standards  Guidelines  Handbook  and 
OMB  Circular  No  A-130  (revised) 
Appendix  III. 

RETENTK3N  AND  DISPOSAL: 

C.MS  will  retain  identifiable  IRF-PAI 
data  for  a  total  period  of  15  years. 

SYSTEM  MANAGER  AND  ADDRESSES: 

Health  Care  Financing 
Administration.  Center  for  Medicaid 
and  State  Opc-rations.  Director.  Sunev 
and  Certification  tiroup.  7.^00  Security 
Boulevard.  S2-12-25.  Baltimore. 
Maryland  2124-1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  ot  ac;(. ess.  the  subject 
individual  should  write  to  the  system 
manager  who  w  ill  require  the  system 
name,  health  insurance  claim  number, 
and  for  verification  purposes,  the 
subject  individual's  name  (woman's 
maiden  name,  if  applicable),  address, 
age.  and  sex.  and  social  securitv  number 
(SSN)  (furnishing  the  SSN  is  voluntary, 
but  it  may  make  searc  hing  for  a  record 
easier  and  prevent  delay). 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
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Procedures  above   Requestors  should 
also  reasonably  specifv'  the  record 
contents  being  sought.  (These 
proc  edures  are  in  accordance  with 
Department  regulation  45  CFR 
5b. 5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

The  sub|ect  indiv  idual  should  contact 
the  system  manager  named  above,  and 
reasonably  identifv  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  Correction  with 
supporting  lustification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7.) 

RECORD  SOURCE  CATEGORIES: 

Inpatient  Rehabilitation  Facilities — 
Patient -Assessment  Instrument. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT; 

None. 
IFK  Do(    01-28219  Filed  11-8-01:  8:45  am] 

BILUNG  CODE  4120-03-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0335] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Food 
Labeling:  Nutrition  Labeling  of  Dietary 
Supplements  on  a  "Per  Day  '  Basis 

AGENCY;  Food  and  Drug  .Administration. 

HHS 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  December 
10.2001 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503.  Attn:  Stuart 
Shapiro.  De-^k  Officer  for  FDA 
POR  FURTHER  INFORMATION  CONTACT; 
Peggy  Schlosburg.  Offi(  e  of  Informntion 
Resources  Management  (HF.A-.::5(1 
Food  and  Drug  Administration.  56U0 
Fishers  Lane.  Rockville.  MD  20857. 
3m-82"-]22^ 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Food  Labeling:  Nutrition  Labeling  of 
Dietary  Supplements  on  a  "Per  Day" 
Basis 

Section  403(qK5)(F)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
343(q)(5)(F))  provides  that  dietary 
supplements  must  bear  nutrition 
labeling  in  a  manner  that  is  appropriate 
for  the  product  and  that  is  specified  in 


regulations  issued  by  FDA.  FDA  issued 
regulations  establishing  the 
requirements  for  dietarv  supplements  in 
nutrition  labeling  in  21  CFR  101.36  in 
the  September  23.  1997.  final  rule  (62 
FR  49826)  FDA  published  a  proposed 
rule  in  the  Federal  Register  of  January- 
12.  1999  (64  FR  ITbo,.  !..  amend  its 
nutrition  labeling  regulations  for  dietarv 
supplements  This  amendment  v\ould 
provide  that  the  quantitative  amount 
and  the  percentage  of  the  daily  value  of 
a  dietarv'  ingredient  may  be  voluntarily 
presented  on  a  "per  day"  basis  in 
addition  to  the  required  "per  serving" 
basis.  The  proposed  rule  stated  that  this 
voluntan  information  may  be  provided 
if  a  dietarv-  supplement  label 
recommends  that  the  dietarv 
supplement  be  consumed  more  than 
once  per  day.  These  proposed 
provisions  are  in  respon.se  to  a  citizen 
petition  submitted  by  a  manufacturer 
and  marketer  of  dietarv-  supplements. 
This  proposed  action  v\ouid  provide 
suppliers  of  dietarv-  supplements 
flexibility  to  present  additional  label 
information  xoluntarih  to  consumers. 

In  the  Federal  Register  of  August  14. 
2001  (66  FR  42663).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No  of 
Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Operating  & 

Maintenance 

Costs 


Total  Hours 


101  36(d) 


85 


10 


850 


025 


S83.000 


213 


1  There  are  no  capital  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on  agency 

communications  with  industry  and 
FDA  s  knowledge  of.  and  experience 
w-ith.  food  labeling.  FDA  estimated  in 
the  September  23,  1997.  final  rule  (62 
FR  49826  at  4984H)  that  there  was  a 
maximum  of  850  suppliers  of  dietary 
supplements  and  that,  on  average,  each 
supplier  hcid  40  produf  t>  whose  labels 
required  revision.  FDA  estimates  that 
onl\'  10  percent,  or  85  of  the  dietary- 
supplement  suppliers,  would  revise  the 
labels  of  their  products  to  incorporate 
nutrition  levels  for  the  daily  use  of  their 
products.  FDA  also  estimates  that  daily 
use  levels  for  nutrition  information 


would  generally  be  placed  on  at  most  25 
percent,  or  at  most  10  of  a  firm's 
estimated  40  products,  although  this 
number  would  vary-  by  firm  based  on 
the  types  of  products  that  it  produces. 
FDA  also  believes  that  the  burden 
associated  with  the  proposed  disclosure 
of  nutrition  information  on  a  daily  use 
basis  for  dietary  supplements  would  be 
a  one-time  burden  for  the  small  number 
of  firms  that  would  decide  voluntarily 
to  add  this  additional  information  to  the 
labels  for  their  products  FD.^  estimates 
that  at  least  90  pen.ent  of  firms  would 
coordinate  the  addition  of  daily  use 
nutrition  information  with  other 


changes  in  their  labels,  in  which  case 

the  voluntarv'  cost  of  transmitting  the 
information  to  consumers  in  labeling 
would  be  subsumed  almost  entirely  in 
the  cost  of  these  other  voluntarv-  or 
required  labeling  changes.  The 
incremental  cost  for  these  76  firms 
would  be  approximately  S50  per  lifbel 
for  760  labels,  or  S38.o6o  total.  For  the 
remaining  9  firms  that  would  not 
coordinate  changes  with  other  labeling 
changes.  FDA  estimates  that  the  cost 
would  be  approximately  S500  per  label 
(64  FR  1765  at  1769)  for  90  labels,  or 
S45.000  total.  The  estimated  total 
operating  costs  in  table  1  of  this 
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document  aro.  therefore.  S83.000. 
Respondents  are  already  required  to 
disclose  the  quantitative  amount  and 
the  percentage  of  the  daily  value  of  a 
dietary  ingredient  on  a  per  serving  basis 
as  part  of  the  nutrition  information  for 
dietary  supplements.  Respondents  mav 
also  provide  such  information  on  a  per 
unit  basis.  The  information  provided  for 
under  the  proposed  rule  would  be 
generated  by  simple  extrapolation  from 
that  information. 

Uiited   November  2.  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
IFR  Dor  01-28105  Filed  11-6-01;  8:45  ami 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 F-0484] 

Anitox  Corp.;  Filing  of  Food  Additive 
Petition  (Animal  Use);  Formaldehyde 

agency:  Food  and  Drug  Administration, 

HHS 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Anitox  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  allow  a 
variable  usage  rate  of  2.0  to  5.4  pounds 
(lb)  of  formaldehvde  (CAS  No.  50-00-0; 
37  percent  aqueous  solution)  per  ton  of 
animal  feeds  for  feed  ingredients. 
DATES:  Submit  written  or  electronic 
comments  on  the  petitioner's 
environmental  assessment  by  January 
23.  2002 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305).  Food  and  Drug 
.Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Submit 
eU'ctrnnu.  t omments  to  http;// 
www  fdd  gov  dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henr.  E,  Ekperigin.  Center  for 
Vetennarv  Medicine  (HF\'-222),  Food 
and  Drug  Administration.  7500  Standish 
PI  ,  Rockville  MD  20855.  301-827- 
0174 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U  S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAF  2245)  has  been  filed  by 
Anitox  Corp.,  1055  Progress  Circle.  P,0 
Box  490310,  Lawrenceville,  GA  30043 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  part  573 — Food 


Additives  Permitted  in  Feed  and 
Drinking  Water  of  AnimaJs  (21  CFR  part 
573)  to  allow  a  variable  usage  rate  of  2.0 
to  5.4  lb  of  formaldehyde  (CAS  No.  50- 
00—0;  37  percent  aqueous  solution)  per 
ton  of  animal  feeds  for  feed  ingredients. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  issued  under 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)),  the  agency  is  ' 
placing  the  environmental  information 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch 
(address  above)  for  public  review  and 
comment. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
by  January  23,  2002.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday.  FDA 
will  also  place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(cJ. 

Dated:  October  .ll.  2001. 
Stephen  F.  Sundiof. 

Directot.  Center  for  Veterinary  Medicine. 
(PR  Doc  01-28103  Filed  11-8-01;  8:45  am) 

BILUNG  CODE  4160-01-S 

1 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  000-1277] 

Guidance  for  Industry:  Fumonisin 
Levels  in  Human  Foods  and  Animal 
Feeds;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance 


document  entitled  'Guidance  for 
Industry:  Fumonisin  Levels  in  Human 
Foods  and  Animal  Feeds."  The  purpose 
of  this  guidance  is  to  identify  for  the 
industry  fumonisin  levels  that  FDA 
considers  adequate  to  protect  human 
and  animal  health  and  that  are 
achievable  in  human  foods  and  animal 
feeds  with  the  use  of  good  agricultural 
and  good  manufacturing  practices.  FDA 
considers  this  guidance  to  be  a  prudent 
public  health  measure  during  the 
development  of  a  long-term  risk 
management  policy  and  program  bv  the 
agency  for  the  control  of  fumonisins  in 
human  foods  and  animal  feeds.  The 
agency  is  also  announcing  the 
availability  of  the  final  supporting 
documents  entitled  "Background  Paper 
in  Support  of  Fumonisin  Levels  in  Corn 
and  Com  Products  Intended  for  Human 
Consumption,"  and  "Background  Paper 
in  Support  of  Fumonisin  Levels  in 
Animal  Feed." 

DATES:  Submit  written  or  electronic 
comments  concerning  the  final  guidance 
and  the  final  supporting  documents  at 
any  time. 

ADDRESSES:  Submit  written  comments 
on  the  final  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  final  guidance  entitled 
"Guidance  for  Industry:  Fumonisin 
Level  in  Human  Foods  and  .-Animal 
Feeds"  to  Henrv  Kim.  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
(address  below),  or  Communications 
Staff  {HF\'-12),  Center  for  Veterinary 
Medicine  (CV^M).  7500  Standish  PI..' 
Rockville.  MD  20855.  301-594-1755. 
Send  one  self-adhesive  address  label  to 
assist  that  office  in  processing  your 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  these  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Kim.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-366). 
Food  and  Drug  Administration.  200 
C  St.  SVV..  Washington.  DC  20204, 
202-260-Off31,or 
Randall  Lovell,  Center  for  Veterinary 
Medicine  (HFV-222),  Food  and 
Drug  Administration.  7500  Standish 
PI..  Rockville.  MD  20855.  301-827- 
0176. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  June  6,  2000,  FDA  issued  a  draft 
guidance  document  that  presented 
recommended  levels  of  fumonisins  in 
com  used  for  production  of  human 
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foods  and  animal  feeds.  The  purpose  of 
the  draft  guidance  was  to  identify'  for 
the  industry  fumonisin  levels  that  FDA 
considers  adequate  to  protect  human 
and  animal  health  and  that  are 
achievable  in  human  foods  and  animal 
feeds  with  the  use  of  good  agricultural 
and  good  manufacturing  practices.  In 
the  Federal  Register  notice  of  June  6, 
2000  (65  FR  35945)  announcing  the 
availability  of  the  draft  guidance 
document.  FDA  provided  a  60-dav 
period  for  comment  on  the 
recommended  fumonisin  levels, 
FT) A  received  12  comments  in 
response  to  the  June  6.  2000.  draft 
guidance.  The  comments  represented 
the  views  of  seven  trade  associations 
representing  manufacturers  of  dr%'  and 
wet  milled  corn  products,  popcorn, 
snack  foods,  processed  grain  and  feed 
products,  food  and  other  consumer 
products,  and  pet  foods;  a  snack  food 
company;  a  dry  miller  of  corn;  a  food 
and  food  ingredient  company;  a  State 
health  department,  and  a  life  science 
society  The  majority  of  (he  comments 
stated  that  they  supported  the 
recommended  fumonisin  levels  in  corn 
used  for  producticin  of  human  foods  and 
animal  feeds,  A  number  of  comments 
suggested  ihanges  or  modification  to  the 
various  recommended  fumonisin  levels. 
FDA  has  considered  the  submitted 
comments  and  has  revised  the 
supporting  documents  as  appropriate. 

II.  Conclusion 

The  agency  is  adopting  the 
recommended  fumonisin  levels  in 
human  foods  and  animal  feeds  as 
presented  in  the  draft  guidance 
document  The  majority  of  the 
comments  that  the  agency  received 
supported  the  recommended  fumonisin 
levels   Further,  after  considering 
carefully  the  comments  that  the  agencv 
received  that  suggested  modification  or 
opposition  to  aspects  of  the 
recommended  levels  in  the  draft 
guidance,  the  agency  has  determined 
that  no  changes  are  warranted.  The  final 
supporting  documents  explain  the 
agency's  reasoning  in  selecting  the 
recommended  levels. 

FDA  considers  the  final  guidance  to 
be  a  prudent  public  health  measure 
during  the  development  of  a  long-term 
risk  management  policy  and  program  bv 
the  agency  for  the  control  of  fumonisins 
in  human  foods  and  animal  feeds.  Based 
on  information  obtained  from  future 
national  and  international  workshops 
on  the  risk  from  exposure  to  fumonisins, 
FDA  will  consider  whether  to  establish 
tolerances,  regulatory  limits,  or  ac:tion 
levels,  as  appropriate,  for  fumonisins  in 
human  foods  and  animal  feeds, 
respectively,  under  21  CFRpart  109 — 


L'navoidable  Contaminants  in  Food  for 
Human  Consumption  and  Food- 
Packaging  Material  and  under  21  CFR 
part  509 — Unavoidable  Contaminants  in 
Animal  Food  and  Food-Packaging 
Material. 

The  final  guidance  document  is  being 
issued  as  a  level  1  guidance,  consistent 
with  FDA's  good  guidance  practices 
regulation  (21  CFR  10.115).  The  final 
guidance  represents  the  agency's  current 
thinking  on  the  control  of  fumonisins  in 
human  foods  and  animal  feeds  as  a 
prudent  public  health  measure.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

III.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  the  final  guidance  at  any  time. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  final  guidance,  the  final 
supporting  documents  entitled 
"Background  Paper  in  Support  of 
Fumonisin  Levels  in  Corn  and  Corn 
Products  Intended  for  Human 
Consumption."  and  "Background  Paper 
in  Support  of  Fumonisin  Levels  in 
Animal  Feed.  "  and  received  comments 
are  available  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p  m.  Monday  through  Friday. 

IV.  Electronic  Access 

The  final  guidance,  as  well  as  the 
final  supporting  documents  entitled 
"Background  Paper  in  Support  of 
Fumonisin  Levels  in  Corn  and  Corn 
Products  Intended  for  Human 
Consumption."  and  "Background  Paper 
in  Support  of  Fumonisin  Levels  in 
Animal  Feed.  "  may  be  accessed  from 
the  home  pages  of  CFSAN  and  CVM  on 
the  Internet  at  http://www.cfsan.fda.gov 
and  http://www.fda.goy/cym. 
respectively. 

Dated:  No\ ember  1.  2001. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

IFR  Dot:.  01-28104  Filed  11-8-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Health 
Professions  and  Nurse  Education 
Special  Emphasis  Panel  Meetings. 

Same:  Minority  Faculty  Fellowship 
Program  Peer  Review  Group. 

Date  and  Time:  November  27-30.  2001. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Open  on:  November  27.  2004.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  November  27.  2001.  10:00  a.m. 
to  6:00  p.m  :  November  28-30.  2001.  8:00 
a.m.  to  6:00  p.m. 

Same:  Nursing  Faculty  Development  in 
Geriatrics  Program  Peer  Review  Group. 

Date  and  Time:  Ianuar>  14-17.  2002. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Open  on:  Ianuar\  14.  2002.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  January  14.  2002.  10:00  a.m.  to 
6:00  p.m.;  Januan,  15-17,  2002,  8:00  am  to 
6:00  p.m. 

\ame:  Geriatric  Nursing  Knowledge  and 
Experience  in  Long  Term  Care  Facilities  for 
Bac:calaureate  Nursing  Students  Program  Peer 
Review  Group 

Date  and  Time:  lanuary  14-17,  2002.- 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  .Venue.  Silver  Spring.  MD  20910. 

Open  on:  |anuar>  14.  2002.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  January  14.  2002.  10:00  a.m.  to 
6:00  p.m.;  January  15-17.  2002.  8:00  am  to 
6:00  p.m. 

Same:  Centers  of  Excellence  Program  Peer 
Review  Group. 

Date  and  Time:  )anuar\  22-25.  2002. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Open  on:  Ianuar\  22.  2002.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  lanuary  22.  2002.  10:00  a.m.  to 
6:00  p.m.;  |anuar\'  23-25.  2002.  8:00  am  to 
6:00  p.m. 

\ame:  Nursing  Workforce  Diversity 
Program  Peer  Review  Group. 

Date  and  Time:  lanuary  28-31 .  2002. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Creorgia  Avenue.  Silver  Spring.  MD  20910. 

Open  on:  Januar>'  28.  2002.  8.00  a.m.  to 
10:00  a.m. 

Closed  on:  Januan,  28.  2002.  10:00  a.m.  to 
6:00  p.m.:  Januan.  29-31.  2002.  8:00  a.m.  to 
6:00  p.m. 

\ame:  Model  Slate-Supporled  .\rea  Health 
Education  Centers  Program  Peer  Review 
Group. 

Date  and  Time:  Februar>  4-7.  2002. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910 

Open  on:  February  4.  2002.  8:00  am   to 
10:00  am 


56690 


Federal  Register    \'ol.  66.  No.  218    Friday,  November  9,  2001 /Notices 


Closed  on:  February  4.  2002,  10:00  a,m.  to 
6;00  p.m.:  February  5-7.  2002,  8:00  a.m.  to 
fi:00  p.m 

Samf:  Basic/Core  Area  Health  Education 
Centers  Program  Peer  Review  Group. 

Date  and  Time:  February  4-7,  2002. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Open  on:  February  4.  2002,  8:00  a.m.  to 
in  00  a.m. 

Closed  on:  February  4.  2002.  10:00  a.m.  to 
6:00  p.m.:  February  5-7,  2002,  8:00  a.m.  to 
6:00  p.m. 

Name:  Advanced  Education  Nursing 
Grants  Program  Peer  Review  Group  I. 

Date  and  Time:  February  11-14.  2002. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Cieorgia  Avenue.  Silver  Spring,  MD  20910. 

Open  on:  February  11.  2002,  8:00  a.m.  to 
lU:00a.m. 

Closed  on:  February  11.  2002,  10:00  a.m.  to 
600  p.m.:  February  12-14.  2002.  8:00  a.m.  to 
(.00  p.m. 

.Same:  Advanced  Education  Nursing 
Program  Peer  Review  Group.  II. 

Date  and  Time:  February  19-22,  2002. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Open  on:  February  19.  2002.  8:00  a.m.  to 
10:00  a.m. 

Closed  on:  February  19.  2002.  10:00  a.m.  t 
6:00  p.m.:  February  19-22.  2002.  8:00  a.m.  I. 
h  00  p.m. 

.\ame:  Health  Careers  Opportunity 
Program  Peer  Review  Group 

Doff  and  Time:  April  22-25.  2002. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  .Avenue,  Silver  Spring,  MD  20910. 

Open  on:  April  22,  2002,  8:00  a.m.  to  10:0(i 
a.m. 

C/oset/ on:  April  22,  2002,  10:00  a.m.  to 
6:00  p.m.;  April  23-25,  2002,  8:00  a.m.  to 
6:00  p.m. 

Same:  Basic  Nurse  Education  and  Practicr 
Grants  Program  Peer  Review  Group  I. 

Date  and  Time:  April  29-May  2.  2002. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Open  on:  April  29,  2002,  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  April  29.  2002.  10:00  a.m.  to 
6:00  p.m.;  April  .30-May  2.  2002.  8:00  a.m. 
to  6:00  p.m 

\ame:  Basic  Nurse  Education  and  Practi(  r 
CJrants  Program  Peer  Review  Group  II. 

Date  and  Time:  May  6-9.  2002. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910, 

Open  on:  May  6.  2002.  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  May  6,  2002,  10:00  a.m.  to  6:00 
p.m.;  May  7-9.  2002,  8:00  a.m.  to  6:00  p.m. 

Purpo.se;  The  Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel  shall 
advise  the  Associate  Administrator  for  Health 
Professions  on  the  te(:hnic:al  merit  of  grants 
to  improve  the  training,  distribution, 
utilization,  and  quality  of  personnel  required 
to  staff  the  Nation's  health  care  delivery- 
system. 

Agenda;  The  open  portion  of  each  meeting 
v\  ill  cover  welcome  and  opening  remarks, 
tiiiancial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meetings  will  be  closed 


at  appro.ximately  10:00  a.m.  on  the  first  day 
of  each  meeting  until  adjournment  for  the 
review  of  grant  applications.  The  closing  is 
in  accordance  with  the  provision  set  forth  in 
section  552b(c)(6),  Title  5  U.S.  Code,  and  the 
Determination  by  the  Associate 
Administrator  for  Management  and  Program 
Support,  Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  Write  or  contact  Ms.  Theresa  Derville, 
Acting  pirector,  Office  of  Peer  Review. 
Bureau  of  Health  Professions,  Parklawn 
Buildii^g,  Room  8C-23,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone  301- 
443-6,339. 

Dated:  November  2.  2001. 

Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4652-N-17] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment- 
Mortgage  Credit  Analysis  for  Loan 
Guarantee  Program  and  Transmittal  for 
Payment  of  Loan  Guarantee  Fee 

AGENCY:  Office  of  the  Assistant 
.^(jtri'tarv  for  Public  and  Indian 
Housiag,  HUD. 

ACTlONt  Notice. 

SUMMARY:  The  proposed  information 
cuik'itiun  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January'  8, 

J I  ill  J 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  S\V  . 
Room  4238,  Washington.  DC  204 10- 
.sonn 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildre  !  M    Harnmaii,  (202)  708-3642, 
t'vt'  ;is.    [1  4128,  for  copies  of  the 
j)inj),  S'(i  forms  and  other  available 
documents.  (This  is  not  a  toll-free 

number). 


SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  b\-  the  Paperwork 
Reduction  Act  of  1995  (44  T  S.C. 
Chapter  35.  as  amended) 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concernintj  the  proposed 
collection  of  information  to:  (1)  E\aluate 
whether  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information.  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  thrf)ugh  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgage  Credit 
Analysis  for  Loan  Guarantee  Program 
and  Transmittal  for  Pa\ment  of  Loan 
Cuarantee  Fee. 

OMB  Control  \umber:  2577-0200. 

Dpscnption  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  recjuired  bv  section  184 
of  the  Housing  and  Community 
Development  Act  of  1994.  as  amended 
by  section  701  of  the  Natixo  Amentaii 
Housing  Assistance  and  Sclf- 
Determination  Act  of  1996  and 
implementing  regulations  at  24  CFR 
section  1005.  HUD  has  the  authority  to 
guarantee  loans  for  the  construction, 
acquisition,  or  rehabilitation  of  1-  to  4- 
family  homes  to  be  owned  hv  Native 
Americans  on  restricted  Indian  lands 
Mortgage  lenders  (mortgagesj  appro\ed 
bv  HL'D  provide  borrower  and  lender 
information  to  HUD  for  guarantee  of  the 
loan.  If  the  information  were  not 
provided  on  Forms  HrD-53036  and 
HUD-53038.  HUD  would  be  unable  to 
guarantee  lenders  and  as  a  result  to 
provide  financing  to  Native  Americans. 

Agency  form  numbers,  if  applicable: 
HUD-53036  and  HLD-53038 

Members  of  affected  puhhi 
Businesses  or  Other  For-profit 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  mformation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  1.000  responses  (500 
X  2  forms),  on  occasion,  ten  minutes  to 
prepare  HUD-53036.  eight  mmutes  to 
prepare  HUD-53038.  92  hours  total 
reporting  burden. 
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Status  of  the  proposed  information 
collection:  Extension. 


Authority:  Section  3506  of  the  paperwork  Dated:  November  2,  2001. 

Reduction  Act  of  1995.  44  U.S.C.  Chapter  35,       Michael  Liu. 

as  amended.  Assistant  Secretary  for  Public  and  Indian 

Housing. 
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Mortgage  Credit  | 

Analysis  Worksheet  I 

Native  American  Loan  Guarantee  Program 

See  the  Pubiic  Reporting  Burde^  and  ^"■. ^c.  Ac)  s'ate"entson  back 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No  2577-0200  :exp   i2  3i'200l; 


Sectior,  184  Case  N„ 


'yoe  of  Const'jction  (checK  one; 


lExisting  Construction   [H   Proposed  Construction 


^e'  s  -A"---: 


2a  Social  Security  Number 


?a    Age 


4   Deper^aenls 

a  Nu^De'S    .     t   Ago 


it)  Co-Sorrowe' s  la'^e 


2b  Social  Security  Number 


^aq-^  wtthout  , 


8  Current  housing  expenses 


6b  Total  LGFm 

1 1  %  o(  maxifTium  mortgage) 


3b  Age 


5c  Mortgage  with  LG  Fee 


a   [n  Married 
b  r~^  Sec-arated 

c    I        J"marr'ed 


7  a  Tota.  Closing  Costs 
b  Less  Paid  by  Seller 
c   Borrowers  Closing  Costs 


9  Term  of  loan  (years)     10  merest  rate  (%)    11  First-time  Honwbuyer? 
I  '  I      n  Yes     n  No 


r 


2  Atjj  buy-down  tnter-est  'ate 


13    Appraised  Value 


14  Settlement  Requirements  '  Mortgage  Calculation 
a  Contract  Sales  Price  or  Co-^s!rjct'on  Ccs' 

I 

ic  Debts  &  Obligations 

a   'otai  instaiin-.entdect 

Monthly 

^avn 

•ent 

o'npaid  B 

aiance 

b  Repai'S  &  i'^proverren!s 

P   Cnid  support  etc 

C    Borrower  ca^d  CiOS'Tig  Cos's    if'Crr  'ine  .'ci 

c  Other 

d   Sales  Concess'ons  isubfa;' 

d  Total  monthly  payments 

e  Acquisition  Cos'   s^rr  of  lines  14a  ♦  b  •►  c  minus  14d; 

1"  Future  Monthly  Payments 

a  Pr  -icipa  &  nteres'  -  ist  n^ortgage 

b  Homeowners  Assocai'on  Fee 

c   Ground  rent 

d,  Pr  ncipal  S  interest  -  2nd  mortqaqe 

8-  Hajard  insurance 

f    Taxes  &  special  assessments 

g.  Total  mortgage  payment 

h.  Recurring  expenses  (from  line  I6d) 

'     "otai  fxed  payment 

1 

1 

H 

f.  Multiply  Acquisition  Cost  (line  14e)  by 

0  9775  If  greater  than  $50 .000 

0  98^5  if  $50,000  or  less 

g   Mortgage 'wrthoulLGFeeVlowest  of  14f,  18b,  or  18e 

h  Regu  red  nvest^enf  (ime  i4e  minus  line  14g) 

C-CCUUr-'S 

Prepd.aCie  e^censes 

k   LG  Fee  paid  m  cas'~ 

1    NcnRealty  and  otner  ,te'^5    see'Sr! 

m  Tola' 'oguiren-er^ts    suiT  o'  :nt:s  '4^     '4                     1 

IS  Ratios    Residual  Income 

a  Loan-to-value  (line  14g  +  item  13) 
b  Value 

(Item  13)  X  0  9775  if  greater  than  S50  000 

i : 

i 

n    Arr-OLntpaid  m    ,         cash      i         Dlhe'    c<Eani 

% 

c   Arrount  to  be  paid  in    j      |  cash     j      |  other 

D  Assets  avaiiape 

q   ?no -T'ortgage  proceeds     '  ,'ipr  c,-ir:c. 

(item  13!  xO  9875  if  $50,000  or  less 

15  Monthly  Effective  Income 

',  "^ota^  fixed  payment-to-income  (line  17i  - 

line 

15f) 

a„ 

a   Borrower  5  Sase  pat 

1  Residual  income  (15f  x  0  80  -  17g  -  16d) 

K    Borrower's  other  earnings  iripia,'' 

e   I50%of  FHAMonqaqeLimit 

c   Co  borrower's  pase  pa « 

19  Borrower  Rating  i enter  "A"  for  acceptable  or 

a  Credit  characteristics 

•R- 

♦or  rciect; 

d   Co  Oorrower  s  o'ne' earn.--s  ->c\)c 

e  Net  incon^e  f'orr  'eai  estate 

t   Adequacy  of  effective  income 
c    Stability  of  effective  income 
d  Adequacy  of  available  assets 

f     Gross  monfr'iy  mcor^e 

Ren-arks    laitacn  aod'iiona  caper  .f  needed 

20  Contract  Sales  Price  of  Property  (line  14a) 
a  6%  of  line  20 
b  Total  Seller  Contribution 
c   Excess  Contnbution 

21  Borrower  s  CAiVR  number 

Co-borrowers 

CAiVR  number 

22  Total  Amount  of  Gifts 

hereby  certify  that  aii  the  information  stated  herein,  as  well  as  any  information  provided  in  the  accompan in- ent  herewith  is  true  and  accurate 
Warning:  HUD  will  prosecute  false  claims  and  statements  Conviction  may  result  in  cnminal  and/or  civil  penalties  '18USC  1001.1010,1012    3' ^i  S  C  3729  3802) 


Final  application 
dvciiion 


i  ApDr,Ove 

[n  Reject 


HUO  Rtprttentativa'i  aignaturt  &  date 


Previous  editions  are  obsolete 


Page  l  of  2 


form,  HUD-53036  (3/97) 
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Public  reporting  burden  for  this  collection  of  iPfo— a- c^  ^estir-a-ec  •;  ave'aqe  6  minutes  per  response  including  the  time  tor  reviewing  instructions  searching 
existing  data  sources  gathering  and  maintaining  the  data  needec  and  cot  Dieting  and  reviewing  the  collection  of  information  This  agency  may  not  collect 
this  information,  and  you  are  not  required  to  complete  this  form  uniess  .t  displays  a  currently  vaHd  OMB  centre  -,.~ber 

This  information  is  required  by  Section  184  of  the  Housing  and  Community  Development  Act  o^  '9-:  as  ar-p-  ;cc  Pv  Section  701  of  the  Native  American 
HouslngAssistanceandSelfDetermmation  Actof  199€andimplementingregulationsat24CFR  Sec  -  '  :■:  -  _Z  '-.a'  -e  authority  to  guarantee  loans  for 
the  construction,  acquisition,  or  rehabilitation  of  1-  to  4-tamlly  homes  to  be  owned  by  Nafvp  a-p-  a-;  o^  --^s-  Cfc  ndian  lands  Mortgage  lenders 
(mortgagees)  provide  borrower  and  tender  information  to  HUD  for  the  guarantee  of  the  loan  Respc-se  s  ■ :  -  c  c  oiiection  of  information  are  required  to  obtain 
a  benefit    The  information  requested  is  considered  sensitive  and  is  protected  fcv  the  Pnvacy  Ac; 

Sensitive  Information:  The  information  collected  on  this  form  is  considered  sensit  \  e  and  is  p'otected  t  v  -he  Privacy  Act  The  Privacy  Act  requires  that  these 
records  be  maintained  with  appropriate  administrative,  technical,  and  physical  safeguards  to  ensure  their  secunty  and  confidentiality  In  addition  these  records 
should  be  protected  against  any  anticipated  threats  or  hazards  to  their  secunty  or  integrity  which  could  result  In  substantial  harm  embarrassment 
inconvenience,  or  unfairness  to  any  individual  on  whom  the  information  is  maintained 


Line  14d 


( Subtract  Sales  Concessions):  Refers  to  seller-paid  prepaid  items,  personal  property  items,  seller  concessions  exceeding 
6%  from  Attachment  A,  etc  This  does  not  include  seller-paid  closing  costs  from  line  7b.  This  amount  should  also  appear 
on  line  141  to  correctly  determine  total  cash  requirements. 


Previous  editions  are  oDSQiete 


-aqe  ^  of  ,r 


HijD-53036    3/97) 


56694 


Federal  Register/ Vol.  66.  No.  218 /Friday.  November  9,  2001 /Notices 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No.  2577-0200  (exp  12y31/2001) 


Transmittal  for 

Loan  Guarantee  Fee  (LGF) 

Native  American  Loan  Guarantee  Program 

Public  reporting  burden  for  this  collection  of  information  is  estirr  ated  to  average  5  minutes  per  response,  including  the  time  for  reviewing  instructions  searching 
existing  data  sources  gathenngand  maintaining  the  data  needed  and  corrpleting  and  reviewing  the  collection  of  information  Thisagency  may  not  collect  this 
information   and  you  are  not  required  to  complete  this  forrr   unless  it  displays  a  currently  valid  0MB  control  number 

This  information  is  required  by  Section  184  of  the  Housing  and  Community  Development  Act  of  1992.  as  amended  by  Section  701  of  the  Native  American 
Housing  Assistance  and  Self -Determination  Act  of  1996  and  Implementing  regulations  at  24  CFR  Section  1005  HUD  has  the  authority  to  guarantee  loans  for 
the  construction  acquisition  or  rehabilitation  of  1  to  4-farrHy  homes  to  be  owned  by  Native  Amencans  on  restricted  Indian  lands  Mortgage  lenders 
(mortgagees'  provide  tx)rrower  and  lender  information  to  HuD  for  the  guarantee  of  the  loan  Responses  to  the  collection  of  information  are  required  to  obtain 
a  benefit    The  information  requested  does  not  lend  itself  to  confidentiality 

This  transmittal  shall  be  prepared  by  the  remitting  mortgagee  to  accompany  all  LGF  payments  sent  to  HUD 
Incomplete  and/or  inaccurate  data  may  delay  endorsement  of  the  184  case  involved 

Mall  all  transmittals  to:  HUD   c/o  Processing  Center.  PO  Box  198353.  Atlanta.  GA   30384-8353. 


Part  1  Lender  Information 

ta     Reason  lo' ^ayrneni 

I    I  Initial  Fee         r~\  Additional  Fee  [""]  Late  Charge/ 


I 


on  a  new  loan        on  an  underpayment       Interest 


*:;     Lender's  Name  (D''nl 


Lende-  N.,'^bef  |10  digits 


Instructions:  Parti  Lender  Information 

la    Check  the  appropnate  box(es)  to  indicate  the  purpose  of  the 
transmittal 

1b    Enter  the  name  of  the  remitting  Lender 

1c    Enter  the  remitting  Lender's  ID  number     The  LGF  statement  of 

account  confirming  receipt  of  the  funds  wil!  be  sent  to  the  related 

address  m  HUD's  records 


*3     Name  o*  Pp^or  1.0  5e  cof^tacied  'ega^ding  ihis  payrrient 


ie    Phone  Njrnber  (inclu<le  area  code  &  extension) 


Part  2   Mortgage  Data 

2a    '84  Case  Njmoe'     ' 0  dig;s    3*7i 


2t)     Ctos.nq  Dale  imn;ad.yy 


2c     Te^m  .n  Months 


(1) 
(2) 
(3) 

(4) 


1  to  215  months 
216  to  264  months 
265  to  300  months 
over  300  months 


LGFee 
Financed'' 

Yes 
No 


B 


2'3     Mortgage  Amour'i 

s 


2e     t^e^centage  o*  tr^e  lGF  Financeo 


2t      Bc-'owcs  Loa'^  N'jmt)e'  d^  ^ast  "ame 


Instructions:  Part  2  LGF  Mortgage  Data 

2a.  Enter  the  184  Case  Number  assigned  by  HUD. 

2b    Enter  the  closing  date  of  the  mortgage 

2c    Checl<  the  box  indicating  the  number  of  payments  in  the  mortgage 

2d    Enter  the  mortgage  amount 

2e    Enter  the  percent  of  LGF  financed,  e.g.  0%  or  100% 

2f  Enter  the  borrower's  loan  number  or  the  txjrrowers  last  name 
HUD  will  include  this  information  on  the  LGF  statement  of  account 
to  assist  mortgagees  m  matching  statements  to  the  appropnate 
mortgage  file. 


Part  3   Loan  Guarantee  Fee  Data 

3a     Fee  Amo.j"l 'or  Mortgage 
$ 

(           J 

3b     .ale  Cha'ge  Due    4\  o' 3a                                                                                     1 

s                                                                  1 

ic     inle'esi  D-e 

s 

i 

3d     Toiai  Amount  of  Check  i3a  piuS  30  plus  3c 
$ 

Instructions:  Part  3  LGF  Data 

3a.   Enter  the  LGF  due  HUD  as  shown  on  form  HUD-1    Settlement 
Statement  or  if  applicable,  the  additional  LGF  being  remitted 

3b  A  4%  late  charge  shall  be  paid  if  the  LGF  is  not  expected  to  reach 
HUD  within  15  days  of  the  closing  date  entered  m  item  2b  Enter 
4%  of  the  Net  LGF  shown  in  item  3a 

3c  In  addition  to  the  late  charge,  daily  interest  shall  be  paid  on  the  Net 
LGP  (item  3a)  from  the  closing  date  if  the  LGF  payment  is  not 
expected  to  reach  HUD  within  30  days  of  the  closing  date  Use  the 
current  value  of  Federal  funds  rate  (published  annually  m  the 
Federal  Register)  to  compute  the  interest  due. 

3d  Enter  the  total  of  items  3a  plus  3b  plus  3c  This  amount  must  equal 
the  amount  of  the  checli  An  individual  checl^  is  required  for  each 
form  HUD-53038    Do  not  combine  remittances. 


form  HUD-5303«(  10/94) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Nos.  FR-4340-FA-12:  FR-4410- 
FA-15;  and  FR-4560-FA-20] 

Announcement  of  Funding  Awards 
Fair  Housing  Initiatives  Program  Fiscal 
Years1998, 1999,  2000 

agency:  Office  of  the  .''assistant 
Secretarv  for  Fair  Housing  and  Equal 
Opportunitv,  HUD 

ACTION:  .\nnouncement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 

102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  the  fiscal  vears 
1998,  1999.  2000  funding  awards  made 
under  the  Fair  Housing  Initiatives 
Program  (FHIP).  The  purpose  of  this 
document  is  to  announce  the  names  and 
addresses  of  the  award  winners  and  the 
amount  of  the  awards  to  be  used  tn 
strengthen  the  Departments 
enforcement  of  the  Fair  Housing  .\ct 
and  to  further  fair  housing 
FOR  FURTHER  INFORMATION  CONTACT: 
Lauretta  Dixon.  Director.  FHIP  FH.\P 
Support  Di\ision,  Office  of  Programs. 
Room  5230.  451  Seventh  Street"^  SW.. 
Washington.  DC  20410.  Telephone 
number  (202)  708-2215  (this  is  not  a 
toll-free  number).  A 
telecommunic:ations  device  (TTY)  for 
hearing  and  speech  impaired  persons  is 
available  at  1-800-290-1617  (this  is  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Title  V'lII 
of  the  Civil  Rights  Act  of  1968.  as 
amended,  42  U.S.C.  3601-19  (the  Fair 
Housing  .^ct)  charges  the  Secrf^tarN'  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex. 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretarv  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carr>'ing  out  programs  to  prevent  and 


eliminate  discriminatorv  housing 
practices. 

Section  561  of  the  Housing  and 
Communitv  Development  .Act  of  1987 
42  US  C  3616  note,  established  the 
FHIP  to  strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws  Implementing  regulations  are 
found  at  24  CFR  part  125 

The  FHIP  has  tour  funding  categories: 
The  Administrative  Enforcement 
Initiative  (.\EI).  the  Education  and 
Outreach  Initiative  (EOI).  the  Private 
Enforcement  Initiative  'PEli  and  the  Fair 
Housing  Organizations  Initiative  (FHOIj. 
This  Notice  announces  awards  made, 
pnmarilv.  under  the  EOI.  the  PEI  and 
the  FHOI 

The  Department  announced  in  the 
Federal  Register  on  March  31.  1998  (63 
FR  15535)  the  a\'ailabilitv  of 
Sll.500.000  and  on  .April  30.  1998  ,6.3 
FR  23969)  the  a\  ailahility  of  53,500,000 
Both  of  these  amounts  came  from  the 
515.000,000  appropriation  to  be  utilized 
for  the  Fair  Hou'-ing  Initiatives  Program 
in  1998,  I'nder  the  first  Super  Notice  of 
Funding  .Availability  (SuperNOF.A)  for 
1998,  funding  was  made  available  for 
projects  and  activities  designed  to 
enforce  and  enhance  compliance  with 
the  Fair  Housing  .Act  through  the  PEL 
EOI,  and  FHOI  Under  the  second 
SuperNOF.A  for  1998  funding  was 
made  available  for  projects  and 
activities  under  the  National  Education 
and  Outreach  Initiative  This  Notice 
announces  av\ards  of  approximatelv 
515,000,000  to  50  organizations  that 
submitted  applications  under  both 
SuperNOF.As  for  FY  1998 

.Additionally,  the  Department 
announced  in  the  Federal  Register  on 
February  26,  1999  (64  FR  96"-;  the 
availability  of  $15,000,000  from  the 
Fiscal  ^'ear  1999  appropriation  of 
523.500.000  to  be  utilized  for  three 
Initiatives  iPEI.  EOI,  and  FHOI)  under 
the  FHIP  The  remaining  58.500.000  was 
made  available  for  separate  Requests  for 
Proposals.  This  Notice  was  amended  on 
April  27,  1999  (64  FR  22634;  to  extend 
the  application  due  date  from  .April  27, 


1999  to  lune  30.  1999.  and  to  make 
certain  modifications.  A  second 
amendment  was  issued  on  June  30,  1999 
(64  FR  35175)  to  advise  of  certain 
additional  modifications  in  the  FHIP 
NOFA,  This  Notice  announces  awards 
to  62  organizations  for  Fiscal  Year  1999. 
including  the  National  Housing 
Discrimination  .Audit  that  was  awarded 
to  the  Urban  Institute  for  approximatelv 
$7,360,000 

Finallv  the  Department  announced  in 
the  Federal  Register  on  Februarv'  24. 

2000  1 65  FR  9485).  the  availabilitv  of 
SI 8.000.000  of  the  Fiscal  Year  2000 
appropriation  of  524  million,  to  be 
utilized  for  the  Fair  Housing  Initiatives 
Program  with  S6  million  designated  to 
the  National  Housing  Discrimination 
.Audit  This  Notice  announce  awards  to 
65  organizations  that  submitted 
applications  under  the  F\  2000 
SuperNOF.A  for  FHIP,  including  the 
award  to  the  L'rban  Institute  of  the 
56.000.000  for  the  National  Housing 
Discrimination  .Audit,  .Also,  the  FY  2000 
application  of  the  Leadership 
Conference  Education  Fund  was 
awarded  funding  of  51 .000.000  out  of 
FY  1999  funds   No  applications  were 
submitted  under  the  Model  Codes 
Partnership  Component  for  FY  2000. 

The  Catalog  of  Federal  Domestic 
.Assistance  .Numbers  for  the  Fair 
Housing  Initiatives  Program  are  14  408. 
14,409.  14  410  and  14.413. 

The  Department  reviewed,  evaluated 
and  scored  the  applic:ations  received 
based  on  the  criterid  in  the  fiscal  vears 
1998.  1999.  and  2000  SuperNOFAs.  As 
a  result.  HUD  has  funded  the 
applications  announced  in  .Appendices 
A.  B,  and  C.  and  in  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  .Act  of  1989  (103  Stat.  1987.  42 
U.S.C  3545).  the  Department  is  hereby 
publishing  details  concerning  the 
recipients  of  funding  awards  in 
Appendices  .A.  B  and  C  of  this 
document. 

Dated:  August  29.  2001. 
Floyd  O.  May. 

Deputy  Ai-sistant  Secmtary-  for  Operations 
and  Management. 

.Appendix  A 


FY  1998  Fair  Housing  Initiatives  Program  Awards 


Applicant  name  and  address 


Contact  name  and  phone  number 


Region 


Award  amount 


National  Education  and  Outreach  Initiative — Nationwide  Education  Protect 


Consumer  Action.  717  Market  Street.  Suite  310    San  Francisco  CA    Ken  McEldowney  (415)  777-9648 
94103 


$1.999  711  00 
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FY  1998  Fair  Housing  Initiatives  Program  Awards — Continued 


Applicant  name  and  address 


Contact  name  and  phone  number 


Region 


Award  amount 


National  Education  and  Outreach  Initiative — Community  Tensions  Project 


Leadership  Conference  Education  Fund    1629  K  S'reet    NW,  Wash-     Karen   McGill   Lawson   (202)   466- 

ington  DC  20006                                                                ,                           |      3434. 
—  1 \ 


Fair  Housing  Organizations  Initiative — Establishing  New  Organizations  Component 


National  Fair  Housing  Alliance    1212  New  York  Avenue.  NW,  Suite  530,     Shanna  Smith  (202)  898-1661 
Washington  DC  20005 


Fair  Housing  Organizations  Initiative — Continuing  Development  Component 


Anzona  Center  for  Disability  Law  3839  North  Third  Street,  #209.  Phoe-  !  Leslie  Cohen  (520)  327-9547 

nix  AZ  85012 
Judge  David  L    Bazelon  Center  for  Mental  Health,   1101    15th  Street      Roben  Bernstein  (202)  467-5730 

NW   Suite  1212   Washington  DC  20005 
Memphis  Area  Legal  Sen/ices    109  N    Mam,  Suite  200    Memphis  TN  ■  Webb  Brewer  (901)  523-8822    ... 

38103-5013 

Mobile  Fair  Housing  Center  inc    P  0  Box  1351.  Mobile  AL  36633  Nancy  Bunin  (334)  433-8070       .. 

Oregon  Advocacy  Center    20  SW  Fitin  Ave  ,  5th  Floor,  Portland.  OR     Robert  Joondaph  (503)  243-2081 

97204-1428 


Private  Enforcement  Initiative — General  Component 


Access  Living  o<  Metropolitan  Chicago.  310  South  Peona,  Suite  201,     Renee  David  Luna  (312)  226-5900 

Chicago  !L  60607 
Asian  Americans  tor  Equality,  Inc     111   Division  Street,  New  York  NY     Margaret  Chin  (212)  964-6023    

10002 
Community  Legal  Se'A/ices    Inc     2  West  Santa  Clara  Street,  San  Jose.     Tamara  Dahn  (408)  283-3844     

CA  95109-^840 
Fair  Housing  Center  ot  Metro    Detroit    1249  Washington  Blvd..  #1312,  ,  Clifford  Schrupp  (313)  963-1274  .... 

Detroit  Ml  48226 
Fa^r  Housing  Council  of  Northern  New  Jersey,  131  Main  Street.  Hack-  j  Lee  Porter  (201 )  489-3552  

ensacK  Nj  07601 
Fair  Housing  Council  ot  Riverside  County.  Inc  .  3600  Lime  Street,  Suite  ;  Rose  Mayes  (909)  682-6581  

613   Riverside  CA  92501 
Fair  Housing  Council  of  San  Gabriel  Valley,  1020  N   Fair  Oaks  Avenue,     Frances  Espinoza  (626)  791-0211 

Pasadena  CA  91103 
Greater  New  Orleans  F  H    Action  Center,  Inc..  938  LaFayetle  Street,     Stacy     Seicshnaydre     (504)     596- 

Suite  4' 3  New  Orleans  LA  70113  2100 

Housing  Opportunities  Made  Equal  of  Richmond.  Inc.  1218  West  Carv     Constance  Chambertin  i804)  354- 

Streel   Richmond  VA  23220  0641,(804)354-0641 

John  Marshall  Law  School    The    3i5  S    Plymouth  Court.  Chicago  IL     Robert  Johnson  (312;  987-1429  .... 

60604 
Kansas  Cit>  Fair  Housing  Center    3033  Prospect  Avenue    Kansas  City     Thomas  Randolph  (816i  923-1788 

MO  64128 

Lexington  F  H   Council    PO   Box  12217   Lexington  KY  40581    Mae  Cleveland  iBOBi  255-3247  

Metro  Fair  Housing  Services   Inc    P  0   Box  5467   1083  Austin  Avenue.     Robert  Snifalo  - 40-1 1  221-0874  

NE   Atlanta  GA  30307 
Montana  Fair  Housing    inc     904  A  Kens.ngton  Avenue.  Missoula  MT     Susan  Fifield  (406)  542-2611   

59801 
National  Fair  Housing  Alliance    1212  New  York  Avenue.  NW.  Suite  530.     Shanna  Smith  (202i  898-1661   

Washington  DC  20005 
Nevada  Fair  Housing  Center   Inc    2725  E   Desert  Inn  Road  Suite  180.     Gail  Burks  (702)  731-6095  x113  .... 

Las  Vegas  NV  89121 
Newsed  Community  Development  Corporation    1029  Santa  Fe  Drive,  !  Kathie  Cheever  (303)  534-8324  

Denver  CO  80204 
North   Carolina    Fair   Housing    Center     PQ     Box    2895^^     Raleigh    NC     Stella  Adams  (919)  856-2166   

27611 
Northwest  Fair  Housing  Alliance    1613  W    Gardner  Avenue    Spokane     Florence  Brassier,  (509)  325-2665 

WA  99201 
Northwest  Indiana  Open  Housing  Cente'    Inc     650  South  Lake  Smith,     Constance  Mack-Ward  (219)  938- 

Gan^  IN  46403  3910 

Open  Housing  Center    Inc     594  Broadwa>    Suite  608,  New   York  NY     Sylvia  Kramer  (2i2)  941-6101    

10012 
Reading-Berks  Human  Relation  Counci)    602-04  Court  Street    Reading     Steven  McCracken  (610)  375-8852 

PA  19601 
San  Antonio  Fair  Housing  Council    inc     4414  Centerview  Dnve.  Suite     LL   Lewis-Miles  (210)  733-3247  .... 

170   San  Antonio  TX  ^8228 
Sentinel  Fair  Housing    i6ii   Telegraph  Avenue.  Suite  1410.  Oakland     Mana  Breed  (510)  836-2687      

CA  95612 


9 

3 

4 

4 
10 


5 

2 

9 

5 

2 

9 

9 

6 

3 

5 

7 

4 
4 

8 

3 

9 

8 

4 

10 

5 

2 

3 

6 

9 


1.499.931  00 


399  989  00 


200.000  00 

93.259.00 

124.61800 

5199,287  00 
182  847  00 


350.000  00 

213,626  00 
350,000  00 
347  861  00 
350.000  00 
202.357  00 
291  850  00 
350  000  00 
350  000  00 

349  972  00 

350  000  00 

349  995  00 
277  000  00 

350,000  00 

399  989  00 

204,679  00 

305.158  00 

348.557  00 

350  000  00 
218.366  00 
350  000  00 
160.000  00 
350  000  00 
349  899  00 


FY  1998  Fair  Housing  Initiatives  Program  Awards— Continued 


Applicant  name  and  address 


Contact  name  and  phone  nur^ber 


Region 


Southern  Minnesota  Regional  Legal  Services.  700  Minnesota  Building.     Bruce  Beneke  (612)  228-9823 

46  East  Fourth  Street   St   Pau'  MN  55101 
Tenants  Action  Group  of  Phiiadeipnia,  21  South  12th  Sfree:   •2th  Floor.     Elizabeth  Hersh  (215)  575-0707 

Philadelphia  PA  1910~ 
Tennessee    Fair    Housing   Council,    719   Thompson   Lane,    Suite   200.  ,  Tracey  McCartney  v383;  383-6155 

Nashville  TN  37204.  i 


Award  amount 
337.750  00 
350.000  00 
349.87500 


Private  Enforcement  Initiative — Joint  Enforcement  Program  Component 


Fair  Housing  of  Mann.  Inc.,  615  B  Street  San  Rafael  CA  94901  i  Nanc\  B  Kenyon  (415)  457-5025  .. 

Fair  Housing  Opportunities  of  NW  Ohio    Inc     2116  Madison  Avenue      Lisa  Rce  Coieman  (419)  24S-6163 

Toledo  OH  43624-1131 
Housing   D-scnmination   Project.   Inc.   57   Suffolk  Street,   Holyoke  MA     Enn  Kemple  (413)  539-9796 

01040 
Public  Interest  Law  Center  of  Philadelphia    125  South  9th  Street,  Suite     Michael  Churchill  (215)  627-7100 

700,  Philadelphia  PA  19107, 


297.485  00 
300  000  00 

243430  00 

300  000.00 


Education  and  Outreach  Initiative — R«gional/Local/Community-Based  Component 


Austin  Tenants'  Council.   Inc.    1619  Eas'  Cesar  Chavez.   Austin  TX     Kathenne  Starx  (512)  474-7007 

78702 
Bilhngs  Cornmumty  Housing  Resource  Board    1440  Lewis  Avenue.  Bil-    Janet  Ludwig  (406)  656-8688 

lings  MT  59102, 
California  Rural  Legal  631  Howarc  Stree;   Suite  300.  San  Francisco  CA    Jose  Padilla  (415)  777-2752 

94105 
Fair  Housing  Agency   o*  Aiaba-^a    Inc..  The.   1111   Beltline  Highway.     Ennque   Larnon   Lang   (334)   471- 

Sjite  109   Mobile  AL  36606  9333. 

Fair  Housing  Counci!  of  Fresno  County,  2014  Tulare  Street,  Suite  413.     M  J   Borelli  (209)  498-6174 

Fresno  CA  93721 
Greater  Upstate  Law  Project    Inc..  80  St   Paul  Street,  Suite  660   Roch-     Steven  Brown  (716)  454-6500 

ester  NY  14604 

Hidalgo  Countv   TX  Council,  100  East  Cano.  2nd  Floor.  Edmburg  TX  Jose  Eloy  Pulido  (956)  318-2619 

78539 

Latinos  Umtec   36  S  Wabasn   Suite  1226  Chicago  IL  60603  Canos  DeJesus  (312)  782-7500 

Metro    St     Louis    Equal    Housing    Opportunity    Council.    1027    South  Browen    Zwirmer   (314)    534-5800, 

Vandeventer  Avenue   4th  Floor   St   Louis  MO  63110.  (314)534-5800 

St  Clair  County.  19  Public  Square  Suite  200  Belleville  IL  62220  Thelma  Chalmers  (618)  277-6790 

Winston-Salem  Human  Relations  Commission   2301  N   Patterson.  P  O  Eugene  Williams  (336)  727-2429  ... 

Box  2511,  Wmston-Salem  NC  27105 


6 

93999  00 

8 

75.685  00 

9 

100.000  00 

4 

92.787.00 

9 

100.000  00 

2 

80  180  00 

6 

88  488  00 

5 

100  000  00 

7 

71.282  00 

5 

4 


99  994  00 
100.000  00 


Appendix  B 


FY  1999  Fair  HOUSING  INITIATIVES  Program  Awards 


Applicant  name  and  address 


Contact  name  and  phone  number 


Region 


Award  amount 


National  Education  and  Outreach  Initiative — Best  Practices  Component 


The  Equal  Rights  Center  Fair  Hous  ng  Partnership.  1212  New  York  Av-    Veraiee  .^eban  (202)  289-5360 

enue.  NW.  Suite  5(X)  Washington  DC  20005 
National  Community  Reinvestment  Coalition.  733  15th  Street.  NW  Suite    Janice  Shields  (202)  628-8866 

540  Washington  DC  2(X)05.  i 


S225.000  00 
225  000.00 


Fair  Housing  Organizations  Initiative — Establishing  new  Organizations  Component 


Montana  Fair  Housing    Inc     904  A   Kensington  Avenue    Missoula  MT     S^san  f  *<e<a    406 1  542-2611 
59801 

West  Tennessee  Lega   Services   inc    2i0  West  Mam  Stree;   JacKson    Carol  Gish  (901)  426-1309    .. 
TN  38302. 


8 

4 


400  000  00 
400.000.00 


Fair  Housing  Organizations  Initiative — Continuing  Development  Component 


Asian  Amencans  tor  Equality  Fair  Hsg   Center   40-34  Ma"'  St^ee"   2nc 

Floor    Fiusnmg  NY  11354 
Nevada  Fair  Housing  Center   inc    2725  E    Desert  Inn  Road   ^as  Vegas 

Margaret  Chin  (718'  539-~290    

Gail  Burks  (702)  731-6095  

2 
9 

200.000  00 
1 94  798  (X) 

NV  89121. 

56698 
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FY  1999  Fair  Housing  Initiatives  Program  Awards — Continued 


Applicant  name  and  address 


I 


Contact  name  and  phone  number 


Region 


Award  amount 


Private  Enforcement  Initiative — General  Component 


Arkansas    Fair    Housing    Council.    The,    708    Clinton    St..    Suite    11 1 ,  1  Dan  Pless  (870)  245-3855 

Arkadelphia  AR  71923 
Austin  Tenants   Council    Inc     1619  E    Cesar  Chavez  Street.  Austin  TX     Katherme  Start<  (512)  474-5444  

78702 
Chicago  Lawyers  Committee  for  Civh  Rights    100  North  Lassie  Street     Galena  Henry  (312)  630-9744  

Suite  60   Chicago  IL  60602 
Community  Health  Law  Project    185  Valley  Street,   South  Orange  NJ     Harold  Ganwin  (973)  275-1 175   

07079 
Connecticut  Fair  Housing  Center  Inc    221  Mam  Street.  2nd  Floor,  Hart-  I  Nancy  Downing  (860)  247-4400  .... 

tordCT  06106 
Fair  Housing  Council  of  CNV    Inc  .  327  W  Fayette  Street.  Syracuse  NY     Merrilee  Withereli  (315)  471-0420  .. 

13202 
The  Equal  Rights  Center   1212  New  York  Avenue.  NW.  Washington  DC     Veralee  Leban  (202)  289-5360  

20005 
Fair  Housing  Council  ot   SutDurban   Philadelphia.  225  South  Chester    James  Berry  (610)  604-4411   

Road   Swarlhmore  PA  19081 
Fair  Housing  Institute    11925  Wilshire  Blvd  ,  Suite  308.  Los  Angeles  CA  •  Ruth  Seroussi  (310)  312-4835  

90025 

Fair  Housing  of  Mann   615  B  Street   San  Rafael  CA  94901     '  Nancy  Kenyon  (415i  457-5025  

-air  Housing  Partnership  of  Gtr   Pittsburgh,  7  Wood  Street.  Suite  602.     Andrea  Blinn  (412)  391-2535      

Pmsburgh  PA  15222 

HOPE  Fair  Housing  Center  2100  Manchester  Road  Wheaton  IL  60187     Bernard  Kleina  (630)  690-6500  

Housing   Discrimination   Protect    Inc,   57  Suffolk  Street,   Holyoke  MA  |  Erin  Kemple  (413)  539-9796 

01040 
Housing   for   All    Metro   Denver   Fair   Housing   Center.   2855  Tremont     Donna  Hilton  (303)  296-6949  

Place  Suite  205,  Denver  CO  80205, 
Housing  Opporiunities  Made  Equal    Inc.  700  Mam  Street,  Buffalo  NY     Scott  Gahl  (716)  854-1400  

14202 
Housing  Opportunities  Proiect  for  Excellence    18441  NW  2nd  Avenue.     William  Thompson  (305)  571-8522 

Suite  2   Miami  FL  33169 
interfaith  Housing  Center  of  the  Northern  Suburbs,  650  Lincoln  Avenue.     Gail  Schechner  i847}  501-5760  

Winnetka  IL  60093 
Jacksonville  Area  Legal  Aid    Inc,   '26  West  Adams  Street,  7th  Floor,     Michael  Figgins  (904)  356-8371  

Jacksonville  FL  32202 
Legal  Aid  of  Western  Missouri    1005  Grand  Blvd     Suite  600    Kansas     Richard  Haliburton  (816)  474-6750 

City  MO  64106 
Legal  Aid  Society  of  Albuquerque    121  Tijeras  NE.  Suite  3100.  Albu-  i  Juan  Gonzales  (505)  243-7871  

querque  NM  87125 
Legal  Aid  Society  of  Minneapolis   43C  1st  Avenue.  North,  Minneapolis     Roger  Cobb  (612)  334-5785 

MN  55401 
Metropolitan  Milwaukee  Fair  Housing  Council.  600  East  Mason  Street.     William  Tisdale  i4i4)  278-1240  

Suite  40   Milwaukee  Wl  53202 
Metropolitan     St      Louis     Equal     Housing     Qppt      Council.     1027    S,     Bronwen   Zwimer   (314)   534-5800. 

Vandventer  Ave    St  Louis  MO  631 10  (314)  534-58(X) 

Metropolitan    Strategy    Group    Education    Fund     3130   Meylieid    Road      Charles  Bromley  (216)  371-4285  ... 

W207,  Cleveland  Heights  OH  441 1 8 
Monroe  County   Legal  Assistance   Corp     80   St    Paul   St,   Suite  700.     LeAnne  Han  (7i6i  325-2520     

Rochester  Nv  14604 
New  Hampshire  Legal  Assistance    1361   Elm  Street,  Suite  307.  Man-     Karen  Rosenberg  (603)  669-4966 

Chester  NH  03101 
Protection  and  Advocacy  Systems    inc     1720  Louisiana  Blvd    N  E     Al-     Jim  Jackson  (505)  256-31(X)  

buquerque  NM  87110 
Southern  Arizona  Housing  Center    2030  East  Broadway,   Suite   101.     Richard  Rey  (520)  798-1568    

Tucson  AZ  85719 
West  Tennessee  Legal  Services    mc     210  West  Mam  Street   Jackson     Carol  Gish  (901)  426-1309 

TN  38302.  I 


Education  and  Outreach  Initiative — Regional/Local/Community-Based  Component 


Access  Living  of  Metropolitan  Chicago    310  S    Peona,  Ste    201,  Chi-     James  Charlton  (312)  226-5900  .... 

cago  IL  60607 
Alaska  State  Commission  For  Human  Rights   8(X)  A  Street,  Suite  204,     Paula  Haley  (907)  276-7474  '.. 

Anchorage  AK  99501 
Anzona  Center  for  Disability  Law    3839  North  3rci  Street    Suite  209      Leslie  Cohen  (520)  327-9547   

Phoenix  A2  85012 
CCCS  of  Central  Valley    Inc    4969  E    McKmiev  Ave     Suite  i    Fresno     Jacqueline     Williams     (559)     454- 

CA  93727                                                                                                                   1700 
Central  Alabama  Fair  Housing  Center,  207  Montgomery  Street,  Suite     Faith  Cooper  (334)  263-4663 , 

725,  Montgomery  AL  36104. 


5 

10 

9 

9 

4 


298.57800 

299,943  00 
284  460  00 
300  000  00 
300  000  00 
293,441  00 
300  000  00 
300  000  00 
295,076  00 

298  172  00 
300  000  00 

300,000.00 
298,472.00 

297  526  00 

299,000  00 

300  000  00 

300  000  00 

299  987  00 
98  006  00 

200.000  00 
300,000  00 
598  260  00 
299  999  00 
600  000  00 
382  070  00 
299,791  00 
270470  00 
585,795  00 
300.000  00 


125.000  00 
59.246  00 
150,000  00 
150.000  00 
300,000.00 


FY  1999  Fair  Housing  Initiatives  Program  Awards — Continued 


Applicant  name  and  address 


Contact  name  and  phone  number 


Region 


Award  amount 


City  of  Anderson,  South  Carolina  401  South  Mam  Street.  Anderson  SC     Enca  Craft  (864)  231-2242     

29624  I 

City  of  Savannah,  PO   Box  1027   Savannah  GA  31402  I  Robin  Gunn  (912)  651-6520  

Coalition  of  Responsible  Disabled   6i2  N    Mapie  Street    Spokane  WA     Linda      Schappals-McClam       509) 

99201                                                                                                                    326-6355 
Colorado   Coalition   for   the    Homeless    2 '00   Broadway     Denver   CO     Tracy  Eiiers  (303)  297-1034  

80205 
Community  Reinvestment  Association  of  N  C    P  0   Box  28958   Raieigh     Peter  Skiiierr,  (gig.  856-2i43  

NC  27611 
DNA-Peoples   Legal  Service,   Inc     PO    Box   306    Wmdow   Rock    AZ    Theresa  Yaman  (505)  368-3217    ... 

86515 
Fori    Worth    Human    Relations    Commision,    1000   Throckmorton     Fort     Vanessa    Ruiz-Boimo    i8''"'i    871- 

Worth  TX  76102  7534 

HOME  Headquarters   120  E  Jefferson  Street.  Syracuse  NY  13202  Kerry  Quaglia  (315)  474-1939 

Housing  Council  in  the  Monroe  County  Area,   183  East  Mam  Street      Anne  Peterson  i716)  546-3703      ... 

Rochester  NY  14604 
Housing  Education  &  Economic  Development   Inc    3405  Medgar  Evers     Charles  Harris  (601)  98i-''96C' 

Blvd    Jackson  MS  39213 
Iowa  Civil  Rights  Commission  21 1  East  Maple  Des  Momes  lA  50309         Diann    Wilder-Tomlm    (5i5i    281- 

8084 
Legal  Services  of  Northern  California    517  i2th  Street    Sacra.mento  CA     Lonli  Ostman  i9i6.  55''-2ii7    

95814  I 

LINK,  Inc    2401  E   13th  Street  Hays  KS  67601  Robin  Trooper  1 785, i  625-6942 

Mental  Health  Advocacy    1336  Wiishire  Bivd  .  Suite  102,  Los  Angeies     James  Preis  (2i3i  484-1628  

CA  90017 
Minnesota  Fair  Housing  Center    2469  University   Ave     Wesi    St    Paui     Lawence  Wmans  (65i  i  917-8869 

MN  55114 
Mobile  Fair  Housing  Center   inc    PO   Box  i35i    Mobile  AL  36633  Tracy      McCracken-Cherry      (334- 

I       433-8070) 

NCRIMS,  1714  Jefferson  Street,  Napa  CA  94559    '  Jean  Barston  (707)  253-2700 

Neighbortiood  Economic  Development  Advocacy    126  University  Place.     Sarah  Ludwig  (212)  633-8585 

5th  Floor   New  York  NY  10003 
Neighborhood  Housing  Services  of  the  Inland   Empire   Inc    1390  North     Edward  Moncnef  (909)  884-6891  ... 

D  Street   San  Bernardino  CA  92405 
Three  Rivers  Legal  Services    i^i  Southwest  First  Street   Gainsville  FL     Allison  Thompson  (352)  372-0519 

32601 
Utah  State  University.  Logan  UT  84322  2949  University  Bivd  


Leona  Hawks   435-797-1529 


4 
10 

8 

4 
9 
6 

2 

2 

4 

7 

9 

7 
9 

5 

4 

9 
2 

9 

4 
9 


134.093  00 

131  846  00 
150,000  00 

45.570  00 

299  911  00 

25  285  OC^ 

24'  292  00 

88  "45  OC' 
i3C'0O0  0C 

i83  8'3  0C' 

69  279  00 

iji  61300 

149  436  X 

77DO0O: 

299  522  00 

299  440  OC 

84  861  00 
286  270  00 

iQC  OOCiOC 

1  65  265  OC: 

17.997.00 


National  Housing  Discrimination  Audit  Project 


Urtjan  Institute.  2100  M  Street.  N.W.,  Washington  DC  20037  Margery  Turner.  435-797-1529 


7,359.901  00 


Appendix  C 

FY  2000  Fair  Housing  Initiatives  Program  Awards 

Applicant  name  Contact  person  * 

Education  and  Outreach  Initiattve/Dtsabilrty  Component 

12   San  Francisco  CA  94104-  Bill  Hirsh.  415-248-3974  ... 

?8-A    Orange   Ave      Daytona  William  Abbuehi  904-255-€ 

3IS   4040  Market  St    S^E  300  Lee  Capkin   2' ^-895-5694 

Centre  6  Denny  Road    Suite  Lmda  Williams  302-:'35-45 

1 1    Eas'  State  St     Montpeiie-  Deborai"  Baker  802-229-05 

9  Viscount  Suite  10'    Ei  Paso  Luis  Chew,  915-59i-080C' 

Education  and  Outreach  Initiative/Fair  Housing  Partnership  Component 

Asian  Americans  For  Equality  Fair  Housing  Center    Inc     40-34  Main     Margaret  Chin   718-539-7290     

St ,  2nd  fkx>r  Flushing  NY  11354 
Austin  Tenants  Council,  1619  E  Cesar  Chavez  St    Austin  TX  78702  Kathenne  Stark  512-474-5444    .... 

Fair  Housing  Center  of  Greater  Palm  Beach   inc  ,  1300  W  Lantana  Rd      Vmce  Larkms  56i -533-871 :' 

Ste,  100,  Lantana  FL  33462.  1 


Region 


Award  amount 


Aids  Legal  Refen-al  Panel  582  Market  *9i2  Sar>  Francisco  CA  94104- 
5310 

Bill  Hirsh.  415-248-3974  

9 

$65  194  00 

Central    Flonda   Legai    Sen^ices     mc      '28-A    Orange   Ave      Daytona 

William  Abbuehi   904-255-6573  .... 

4 

150  000  00 

Beach  FL  32114-^310 

Housing  Consortium  for  Disabled  Individuals  4040  Martlet  St  S^E  300 
Philadelphia  PA  19104 

Lee  Capkin   2' 5-895-5694         .  . 

3 

149  998  CX) 

Independent  Resources    Two  Fox  Point  Cenfe  6  Denny  Road    Suite 

Lmda  Williams   302-:'35-4599  

3 

85,097  00 

205,  Wilmington  DE  19809 

Vermont  Center  for  Independent  Living    1 1   Eas'  State  Si     Montpeiic 

Deborai-  Baker  802-229-0501   

1 

149^-4  OC 

VT  05602 

Volar  Center  For  Independent  Living,  8929  Viscount  Suite  10'    Ei  Paso 

Luis  Chew,  91 5-591 -080C'    

6 

149,995  00 

TX  79925 

250  000  00 

220  641  CC 
150  000  OC 


56700 


I 
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FY  2000  Fair  Housing  Initiatives  Program  Awards— Continued 


Applicant  name 

Contaci  person 

Region 

Award  amount 

Fair  Housing  Center  of  South  Puget  Sound,  625  Commerce   Suite  430. 
Tacoma  WA  98402 

Lauren  Walker.  253-572-^1347 

10 

250,000  00 

Legal  Aid  Society  of  Palm  Beach  County  Fair  Housing,  423  Fem  Street, 
Ste  200,  West  Palm  FL  33401 

Roben  Bertisch,  561-655-6944  

4 

116,530  06 

Nortti  Carolina  Fair  Housing  Center  P  O  Box  1929,  Dortiam  NC  27702 
Northwest  Indiana  Open  Housing  Center    Inc     650  South  Lake  St , 

Gary  IN  46403 
Rhode  Island  Legal  Services,  56  Pine  St    fourth  floor,  401-274-2652 

Providence  Rl  02903 

Stella  Adams,  919-667-088fl  

Constance    Mack-Ward,    219-93a- 

3910 
Roben  Barge,  401-274-2652  

4 
5 

1 

233,55574 
150,000  00 

229,273  00 

United  Cerebral  Palsy  of  Tan-ant  County    Inc     1555  Memmac  Circle 
Ste,  102,  Fori  Worth  TX  76107 

Monica  Prather.  817-332-7171  

6 

150,000  00 

Education  and  Outreach  Initiattva/General  Component 


ACORN  Fair  Housing,  a  project  of  the  Amencan  Institute  for  Social  Jus-  !  Carolyn  Car,  202-547-2500  

tice  739  8th  St  S  E  ,  Washington  DC  20003 
Columbia  EnterLight  Mimstnes,  CCX;,  605  N   Providence  Rd    Columbia     Rodenck  Williams,  573-443-0611 

MO  65203 
Fair    Housing    Council    of    San    Gabnel     1020    N     Fair    Oaks    Ave       Frances  Espinoza,  626-791-0211 

Pasedena  CA  91103 
Indiana  Civil  Rights  Commission    lOO  N    State  Ave   Rm  N103,  Indian-     Sandra  Leek,  317-232-2614  

apolis  IN  46204 
Kansas  Legal  Services    712   South   Kansas   Ave    #200    Topeka   KS     Roger  McCollister,  785-233-2068 

66603 
Legal  Aid  Services  of  Oregon   700  Southwest  Taylor  St  #300   Portland     Ira  Zarov,  503-224-4094 

OR  97205 
Minneapolis    Urban    League.    2000    Plymouth    Ave      Minneapolis    MN     Clarence  Hightower  612-302-3100 

55411 
New  Jersey  Department  of  Community  Affairs    101  South  Broad  Street     Keith  A  Jones  609-633-6303 

P  O  Box  806,  Trenton  NJ  08625-0806 
Piedmont  Housing  Alliance,  515  Park  S  T    Charlottesvtjle  VA  22902  Stuart  Armstrong  804-817-2436  ... 

Soutfiem  Rural  Devekipment  Initiative,  128  East  Hargrefi  ST  )t202.  Ra-     Deborah  Warren,  919-829-5900  ,  . 

letgh  NC  27601 , 


Private  Enforcement  tnltlatJve/FaIr  Housing  Partnership  Component 


Equal  Rights  Center  1212  New  YorV  Ave    NW  Washington  DC  20005      Veralee  Leban,  202-289-5360  

Family  Housing  Advisory  Sen/ices    inc     2416  Lake  Street    Omaha  NE     Kevin  BilU-Danler  402-934-7921 

68111 

Housing  Discnmination  Project,  Inc    57  Suffolk  St    Hoiyoke  MA  01040       Enn  Kemple,  413-539-9796 

Housing  Opportunites  Mad-:   Equal   Of  Greater   Cmcmnati    Inc     2400     Karla  In/ine   513-721-4663  

Reading  Rd  Suite  109  Cincinnati  OH  45202-1429 
Jacksonville  Area  Legal  Aid  Inc    126  W  Adams  Street,  Jacksonville  FL     Michael  Figgins  904-356-8371     . . 

32202-3849 
Miami  Valley  Fair  Housing  Center  Inc    21 1  S  Mam  St,  Suite  90C   Day-     James  McCarthy  937-223-6035 

ton  OH  45402 
Northwest  Fair  Housing  Alliance,   1613  West  Gardner  Ave     Spokane     Florence  Brassier  509-325-2665 

WA  99201 
San  Antonio  Fair  Housing  Council    Inc     4414  Centerview  Drive    Ste      L   Lewis-Miles  210-733-3247  

170,  San  Antonio  TX  78228 


Private  Enforcement  Initiative/General  Component 


Access  Living  of  Metropolitan  Chicago,  310  South  Peona  ST   #201,  '  Rosa  Villarreal,  312-226-5900 

Chicago  IL  60607 
Central  Alabama  Fair  Housing  Center  207  Montgomery  St  #725   Mont-     Faith  Cooper,  334-263-4663 

gomery  AL  36104 

Champtain  Valley  GEO  Inc  ,  P  O  B  #1603  Burlington  VT  05402  Tim  Searles,  802-862-2771  .... 

Fair  Housing  Center,  2116  Madison  Ave  Toledo  OH  43624  I  Lisa  Rice,  419-243-6163  

Fair  Housing  Center  of  Northern  Alabama   2000  First  Ave    North  #529      Bobby  Wilson,  205-324-0111 

Birmingham  AL  35203 
Fair  Housing  Center  of  South  Puget  Sound  625  Comrnerce   Suite  430      Lauren  Walker.  253-572-4343 

Tacoma  WA  98402 


5 

4 

1 
5 

4 

10 


300,000  00 
165,168  00 

35,249  00 
298,491  00 

81,563  00 

289,964  00 

196,282  00 

194,861  00 

138,409  00 
300,000  00 


Fair  Housing  Organizations  Initiative/Establishing  Hvm  Organizations  Component 

Housing  Opportunities  for  Excellence   Inc     18441  N  W,  2nd  Ave   #218      William  Thompson  305-651-4673 

4 

400,000  00 

Miami  FL  33169 

Metropolitan  Milwaukee  Fair  Housing  Council    Inc     600  East  Mason    William  Tisdale  414-278-1240 

5 

399.252  00 

S  T  #401,  Milwaukee  Wl  53202 

National  Fair  Housing  Alliance,  1212  New  York  Ave,  N.W  #525,  Wash-     Shanna  Smith,  202-898-1661  

3 

399,999  00 

ington  DC  20005 

212,11450 
151,009  00 

250,000  00 
249,284  00 

148,543  58 

249,62300 

250,000  00 

239,426  00 


300.000  00 

300,000  00 

299,989  00 
300,000  00 
300,000  00 

300,000  00 
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FY  2000  Fair  HoustNG  iNiTiATtvES  Program  Awards — Continued 


Applicant  name 


Comact  person 


Region 


Award  amount 


Fatf  Housing  Continuum  Inc  .  840  N  Cocoa  Blvd  #C  Cocoa  FL  32922 

Fair  Housing  Council.  835  W  Jefferson  St  STE  1 00  Louisvitie  KY  40202 

Fair  Housing  Council  of  Central  Califomia.  2014  Tulare  St  #413   Fres- 
no CA  93721 

Fair  Housing  Council  of  Oregon   310  Souttiwest  4fh  Ave   430   PotiarKl 
OR  97204 

Fanrwfy   Housing  Acfvisory   Services    Inc     2416   Lake   St     Omaha   NE 
68111 

Greater  New  Orleans  Fair  Housing  Aclwn  Center    Inc     938  Lafayette 
St  413,  New  Orleans  LA  70113 

Inland  Fair  Housing  and  Mediation  Board    1005  Begonia  Avenue    On- 
tanoCA  91762 

Intennountatn  Fair  Housing  Council   310  N   5th  S  T    Boise  ID  83702 

John   Marshall   Law   School    315   South    Ptymouth   Court    Chicago   IL 
60604-3907 

Legal  Aid  of  Western  Mtssoun.  1005  Grand  Blvd  Suite  600   Kansas  City 
MO  64106 

Legal  Services  of  Eastern  MictMgan,  547  South  Saginaw   Flint  Mi  48502 

Lexington  Fair  Wousmg  Council    \nc     205  East  Reyrvakfs  Bd    #E,  Lex- 
ington KY  40517 

Mobile  Fair  Housing  Center.  Inc    951  Government  ST    lOO  Mobile  AL 
36633-1351 

Montana  Fair  Housing,  904  A  Kensington  Ave    Missoula  MT  59601 

North  Dakota  Fair  Housing  Council    kK    538  Airport  Rd   Surte  C    Bis- 
marck NO  58504 

f^orth  Delta  Mississippi  Enterprise  Community  Development  Corp    P  O 
Box  330  Sardis  MS  38666 

Project  Sentinel,  430  Shennan  Ave  #308  Pata  AHo  CA  94306 

San  Antonio  Fair  Housing  Couricil  inc    4414  Cenerview  Suite  '^0   San 
Antonio  TX  78228 

South  SuburtJan  Housing  Center    18220  Harwood  Ave    #i    Homewood 
IL  60430 

Souttiem    Minnesota    Regional    Legal    Services     Inc      "OO    Minr>esota 
Buiiding  46  E   Fourth  Street,  St  Paul  MN  55i0i 

Tennessee    Fair   Housing   Council     Ire      719    Thompson    Lane   #200 
Nashville  TN  37204 

Truckee  Meadows  Fair  Housing,  654  Tahoe  S  T   P  0  B  3935  Reno  NV 
89505-3935. 


David  Baade  321-633-4551  . 
Galen  Martin  502-583-3247  .. 
Steven  Elberg  559-498-6174 


Cynthia      Ingebretson       503-223- 

3542 
Kevin  Danler  402-934-7921  

Stacy  Seicshnavdre   504-596-2100 

Betty  Davidow  90»-984-2254 

Richard  Mabbutt   208-383-0695  .... 
Rober.  Johnston   3i2-987-i429    ,.. 

Richard  Hallrtxjrton  8i6— i74-6750 


Edward  Hoort   810-234-2621 
Teresa  Isaac  859-971-8067 


Tracy  Cherry   334^133-8070 

Susan  F [field  406-544-2611 
Amy  Nelson   701-221-2530  .. 

Robert  Avant  562-382-7651 

Ann  Marquarl   415-321-6291 
Lewis  Miles  210-733-3247     . 


John  Petoiszak   708-957^674    

Bruce  A   BencKe  651  -228-9823  ... 
Tracey  McCartney   615-383-6155 
Kathenne  Copeland  775-324-0990 


4 
4 
9 

10 

7 

6 

9 

10 

5 


91 
61 

S 

5 

4 
9 


299  998  'n 
600  000  00 
300'DOOOC 

300  000  OC' 
300  000  00 

300  OOCi  00 
258  336  iX' 

298  9^0  00 
118966  00 

252  gs:-  92 

127  500  00 
299,999  77 

299  946  00 

300  000  00 
299  999  00 

298,100  00 

596  633  00 

299  452  OCi 

300  000  00 
300  000  00 

299  921  00 

300  000  00 


National  Housir>g  Discrimirtation  Audit  Project 


Urban  Institute  2100  M  Street  NW    Washington  DC  20037  i  Margery  Turner.  435-797-1529  


6.000.000.00 


FY  2000  Fair  Housing  Initiatives  Program  Award  Out  of  1999  Funding 


Applicant  name 


Contact  person 


Region 


Award  amount 


National  Education  and  Outreach  Initiath^e — Community  Tensions  Component 


Leadership  Conference  Education   Fund    1629  K  Street    Suite   101C      Karen  Lawson  (202)  466-3434 
Washington  DC  20006 


SI  000  000  00 


|FR  Dot    01-28114  Filed  11-8-01.  8;45  ami 
BH.UNG  CODE  421P-2S-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docltet  No.  FR~4644-N-45] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD, 
ACTION:  Notice, 


summary:  This  Notice  identifies 
unutilized,  undenjtilized,  excess,  and 
surplus  Federal  propertv  reviewed  by 
Hl'D  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INf  ORMATION  CONTACT: 

Clifford  Taffet,  room  7266.  Department 
of  Housing  and  L'rban  Development. 
451  Seventh  Street,  S\V  .  Washington. 
DC  20410;  telephone  (202)  708-1234. 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free);,  or 
call  the  toll-free  Title  V  informal  on  line 
at  1-800-927-7588. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 

section  501  nf  the  Stewart  B   McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify-  Federal  buildings 
and  other  real  property  that  HID  ha.- 
reviewed  for  suitability  for  use  to  assist 
the  homeless  The  properties  were 
reviewed  using  information  provided  to 
HIT)  by  Federal  landhoiding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  CSA  regarding 
its  inventorv'  of  excess  or  surplus 
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Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
\ational  Coalition  for  the  Hompless  v. 
Veterans  Administration.  No.  88-2503- 
OGfD.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  bv  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2i  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusivelv  for 
homeless  use  for  a  period  of  60  davs 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
onlv"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  propertv  should 
send  d  written  expression  of  interest  to 
HHS.  addressed  to  Brian  Rooney, 
Division  of  Property  Management. 
Program  Support  Center.  HHS.  room 
5B-41.  5600  Fishers  Lane.  RockviUe. 
MD  20857,  (,301)  443-2265   (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
pai;ket,  which  will  include  instructions 
for  completing  the  application  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  24  CFR  part 
581 

For  properties  listed  as  suitable/to  be 
excess,  that  property  mav.  if 
subsequently  accepted  as  excess  bv 
GSA.  be  made  available  for  use  bv  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
availabe  or  suitable/unavailable 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agencv  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 


Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice,  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  propertv  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  propertv 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Mr,  Jeff 
Holste.  .Military  Programs.  U.S.  Armv 
Corps  of  Engineers.  Installation  Support 
Center,  Planning  Branch,  Attn:  CEMP- 
IP.  441  G  Street.'  N\V,.  Washington.  DC 
20314-1000:  (202)  761-5737:  DOT:  Mr. 
Rugene  Spruill,  Space  Management, 
SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation  400  7th 
Street.  SW  Room  2310.  Washington.  DC 
20590:  (202)  366-4246:  GSA:  Mr  Brian 
K  Polly.  Assistant  Ck)mmissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW..  Washington.  DC  20405:  (202)  501- 
0052;  Navy:  Mr,  Charles  C.  Cocks. 
Director.  Department  of  the  Nav\-.  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard.  1322  Patterson  Ave..  SE,. 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200:  (These  are  not 
toll-free  numbers). 

Dated:  November  1.  2001. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  \  .  FEDER.\!  SI  RPLIS  PROPERTY 
PROGR.AM  FEDER.\L  REGISTER  REPORT 
FOR  11/9/01 

Suitabie/.\vailable  Properties 

Buildings  [by  State) 

Massac:husetts 

Aircraft  Hanger 
Hanscom  Air  Force  Base 
Concord  Co:  MA 
Landholding  Agency:  GSA 
Property  Number:  54200140007 
Status:  Excess 

Comment:  40,000  sq,  ft,,  off-site  use  only, 
relocating  property  may  not  be  feasible 
GSA  Number:  l-D-MA-0857679 

New  York 

ROVj^  NHS  Laboratory 


4097  Albany  Post  Road 

Hyde  Park  Co:  \Y  12.T.38- 

Landholding  Agency  GSA 

Property  Number:  .54200140008 

Status:  Excess 

Comment:  2491  sq.  ft.,  pre-engineered  metal, 

most  recent  use — lab/storage,  off-site  use 

only 
GSA  Number:  1-I-\Y-891 

North  Dakota 

Storage  Bldg. 

117  VV,  Main  St, 

Bismarck  Co:  Burleigh  ND  58501- 

Landholding  .^genf  v  GS.'X 

Property  Number:  54200140001 

Status:  Surplus 

Comment:  3200  sq,  ft,,  most  recent  use — 

storage,  eligible  for  listing  on  the  Natl 

Register  for  Historic  Places 
GS.^  .Number:  7-G-ND-0406 


Land  iby  State) 

California 

Portion  of  Land 
Naval  Base.  Point  Loma 
Murphv  Canvon 
San  Diego  Co:  CA  92 124- 
Landholding  .\gency  Navv 
Property  Number   77200140012. 
Status:  Unutilized 

Comment:  24.350  sq,  ft.  of  parking  lot. 
adjacent  to  environmentally  sensitive  area 

Suitable/Unavailable  Properties 

Buildings  Iby  State) 
Kentucky 

Soc.  Sec.  .-Kdmin   Fed.  Bldg. 

614  Master  Street 

Corbin  Co:  KY  40702- 

Landholding  .^gencv:  GS.^ 

Property  Number:  54200120001 

Status:  Excess 

Comment:  Republished;  approx,  9078  sq.  ft., 
some  repair  needed,  presence  of  asbestos/ 
lead  paint,  most  recent  use — offices 

GS.^  Number:  4-G-KV-609 

■Maryland 

La  Plata  Housing 

Radio  Station  Rd. 

La  Plata  Co:  Charles  MD 

Landholding  .Agency:  GSA 

Property  Number:  54200110006 

Status:  Excess 

Comment:  Republished,  townhouse  complex 

of  20  units.  3-bedroom  units=997  sq,  ft,. 

1115  sq.  ft.,  and  1011  sq,  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint 
GSA  Number:  4-N-MD-601 

South  Carolina 

SSA/Fed,  Bldg. 

404  East  Main  St. 

Rock  Hill  Co:  York  SC  29730- 

Landholding  Agencv:  GSA 

Property  Number:  54200120013 

Status:  Surplus 

Comment:  Republished;  4585  sq  ft.,  presence 

of  asbestos,  most  recent  use — office 
GSA  Number:  4-G-SC-600 

Tennessee 

Marine  Corps  Rsv  Center 

2109  VV.  .Market  St. 

Johnson  City  Co:  Washington  TN  37604- 

Landholding  Agency;  GS.\ 
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Property  Number:  5420012000,3 

Status:  Surplus 

Comment;  Republished;  4  bldgs  .  presence  of 
asbestos/lead  paint,  possible 
environmental  restrictions,  most  recent 
use — trai  n  i  ng/storage 

GSA  Number:  4-N-TN-0651 

Unsuitable  Properties 

Buildings  Iby  State) 
.Mabama 
Bldg.  T00401 
Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  AL  36201- 
» Landholding  .Agencv:  Armv 
Property  Number;  21200140001 
Status:  Underutilized 
Reason;  Gas  chamber 

.Maska 

Bldg  BOOO 

Pomt  Higgins 

Ketchikan  Co;  AK  99901- 

Landholding  .Agenrv  DOT 

Propert\  Number   87200140012 

Status   Ex(  I'ss 

Reason:  Extensive  deterioration 

Arizona 

Bldg  00003 

Camp  Navajo 

Bellemont  Co:  .\Z  86015- 

Landholding  .Agency.  ,Arm\' 

Propertv  Number;  21200140002 

Status:  L'nutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area 
Bldg   S0044 
Camp  Navajo 
Bellemont  Co   .\Z  86015- 
Landholding  .Agencv;  .Armv 
Propertv  Number:  21200140003 
Status:  L'nutilized 
Reason:  Within  2000  ft   of  flammable  or 

explosive  material.  Secured  Area; 

Extensive  deterioration 
Bldg,  S0213 
Camp  Navalo 
Bellemont  Co   .AZ  86015- 
Landholdmg  Agencv:  .Army 
Propertv  Number  21200140004 
Status:  L'nutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material;  Secured  .Area; 

Extensive  deterioration 
Bldg  00217 
Camp  Navajo    ' 
Bellemont  Co  .AZ  86015- 
Landholdmg  Agenc  y   .Arrnv 
Propertv  Number:  21200140005 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  .Area. 

Extensive  deterioration 
Bldg.  S0220 
Camp  Navaio 
Bellemont  Co  .AZ  86015- 
Landholding  .Agency  .Armv 
Property  Number;  21200140006 
Status;  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  .Area, 

Extensive  deterioration 
Bldg  S0250 
Camp  Navajo 


Bellemont  Co;  AZ  86015- 
Landholding  Agency:  Armv 
Property  Number:  21200140007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  00310 
Camp  Navajo 
Bellemont  Co;  AZ  86015- 
Landholding  Agency;  .Army 
Property  Number:  21200140008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 

Bldg.  S0322 

Camp  Navajo 

Bellemont  Co:  AZ  86015- 

Landholding  Agency;  Army 

Property  Number:  21200140009 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 
Bldg.  S0327 
Camp  Navajo 
Bellemont  Co:  AZ  86015- 
Landholding  Agency:  Army 
Property  Number:  21200140010 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Arkansas 

Bldg.  1336 

Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-1370 

Landholding  .Agency;  Army 

Property  Number:  21200140011 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  1759 

Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-1370 

Landholding  Agency:  Army 

Property  Number;  21200140012 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldgs   2037.2219 

Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-1370 

Landholding  Agency;  Army 

Property  Number;  21200140013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs   2513.  2515 

Fort  Chaffee 

Ft  Chaffee  Co;  Sebastian  AR  72905-1370 

Landholding  Agency:  Army 

Propertv  Number;  21200140014 

Status;  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg,  S-493.  S-494 

Fort  Irwin 

Ft,  Ir\\in  Co;  San  Bernardino  CA  92310- 

Landholding  .Agency:  .Army 

Propertv  Number   21200140015 

Status:  Unutilized 

Reason   Secured  .Area;  Extensive 

deterioration 
Bldg  PM388 
Naval  .Air  Station,  Point 


Mugu 

Oxnard  Co;  Ventura  CA  93042-5000 

Landholding  Agency;  Navy 

Property  Number;  77200140010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Georgia 

Bldg.  710 

Fort  Gillem 

Ft.  Gillem  Co:  GA 

Landholding  Agency;  Army 

Property-Number:  21200140016      

Status;  LInutilized 

Reason;  Secured  Area;  Extensive 

deterioration 
Bldg.  736 
Fort  Gillem 
Ft.  Gillem  Co;  GA 
Landholding  Agency:  Army 
Property  Number:  21200140017 
Status;  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  331 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number;  21200140018 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1624 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  .Agency;  Armv 
Property  Number;  21200140019 
Status;  Unutilized 
Reason;  Extensive  deterioration 
Bldg.  1625 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency;  Armv 
Property  Number;  21200140020 
Status;  Unutilized 
Reason;  Extensive  deterioration 
Bldg.  10941 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  n905- 
Landholding  Agency;  Armv 
Property  Number;  21200140021 
Status;  Unutilized 
Reason:  Extensive  deterioration 
8  Bldgs, 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Location;  #2303.  2315,  2317,  2319.  2321, 

2323.  2331.  2333 
Landholding  Agency:  Armv 
Property  Number  21200140022 
Status:  Unutilized 
Reason;  Extensive  deterioration 

Hawaii 

Bldg  P-13,  14,  18 
Kahuku  Training  .Area 
Kahuku  Co  HI  96731- 
Landholding  .Agent  y  .Army 
Property  Numbier:  21200140023 
Status;  Unutilized 
Reason:  Extensive  deterioration 
Bldg  P-20 

Kahuku  Training  .Area 
Kahuku  Co  HI  96731- 
Landholding  .Agency    .Armv 
Propertv  Number  21200140024 
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Stifu--   I'nutilized 

KtMs.  p.  Extensive  deterioration 

Bidg.  P-28 

Kahuku  Training  Area 

Kahuku  Co:  HI  96731- 

Landholding  Agency:  Armv 

Property  Number:  21200140025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  S-151 

Kahuku  Training  Area 

Kahuku  Co:  HI  96731- 

Landholding  Agency:  Army 

Property  Number:  21200140026 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bidg.  P-152 

Kahuku  Training  Area' 

Kahuku  Co:  HI  96731- 

Landholding  Agency:  Army 

Property  Number:  21200140027 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

9Bldgs. 

Srhofield  Barrai:ks 

Wahiawa  Co:  HI  96786- 

Location:  3403.  3409,  3419,  ,1423.  3.515,  3518. 
3508.  3603.3611 

Landholding  .Agency:  Army 

Property  Number:  21200140028 

Status:  l'nutilized 

Reason:  Extensive  deterioration 

7  Bldgs. 

Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Location:  3427,  3432,  3440.  3610.  3621,  3805, 
3810 

Landholding  .Agency:  Armv 

Properly  Ntimber:  21200140029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

31  Bldgs. 

Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Location;  3434.  .3436.  3438.  3442.  3448.  3716. 
3717.  3721.  3605,  3617,  3618,  3620.  3624- 
3627.  3630.  3631,  3701,  3702,  3711.  3722, 
3802.  3803,  3809.  3704.  3706.  3707.  3710. 
3814. 3815 

Landholding  .Agency:  .Armv 

Properly  Number:  21200140030 

Status:  LInutilized 

Reason:  Extensive  deterioration 

.34  Bldgs. 

Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Location:  3401-3402.  3405-3406.  3410-3411. 
3413-3417.  .3420-3421.  3514,  3517.  3520, 
3522,  3523.  3501-3503.  3505-3506.  3.509- 
3510.  3512-3513.  3601.  .3604.  3424.  3426. 
3524.  .3613-3614 

l-andholding  Agency:  Armv 

Property  Number:  21200140031 

Status:  i'nutilized 

Reason:  Extensive  deterioration 

4  Bldgs. 

.Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Location:  3430   3608.  3713.  3720 

Landholding  Agency:  Armv 

Property  Number:  21200140032 

Status:  I'nutilized 

Reason:  Extensive  deterioration 

( nidgs. 


Schofield  Barracks 

Wahiawt  Co:  HI  96786- 

Locatioa:  3636.  3638.  3641 

Landholding  Agency:  Army 

Property  Number:  21200140033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

4  Bldgs. 

Schofiel^  Barracks 

Wahiaw^  Co:  HI  96786- 

Locationf  3637.  3642.  3646.  .3648 

Landholfling  Agency:  Army 

Property! Number:  21200140034 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  4114 

Schofield  Barracks 

Wahiawi  Co:  HI  96786- 

Landholiling  Agency:  Army 

Property  Number:  21200140035 

Status:  I.  nutilized 

Reason:  iiixtensive  deterioration 

Bidg.  421:6 

Schofield  Barracks 

Wahiawd  Cn:  HI  96786- 

LandhoMing  Agencv  Army 

Property  Number:  21200140036 

Status:  L  nutilized 

Reason: !  extensive  deterioration 

4  Bldgs. 

Schofield  Barracks 

WahiawiiCo:  HI  96786- 

Location;  9004.  9022.  9106.  9110 

Landhol  ling  Agencv:  Armv 

Property  Number:  21200140037 

Status:  L  nutilized 

Reason:  Extensive  deterioration 

18  Bldgs 

Schofieli  I  Barracks 

Wahiawd  Co:  HI  96786- 

Locationf  9008,  9010,  9014,  9060,  9064.  9068. 

9120.  ^124.  91.34.  91.36.  9144.  9146.  9148, 

9150.  (1152,  9154.  9164,  9170 
Landhol  ling  Agency:  .Armv 
Properly  Number:  21200140038 
Status:  L  nutilized 
Reason:  extensive  deterioration 
Bidg.  90  12 
Schofieli  1  Barracks 
Wahiawi  i  Co:  HI  96786- 
Landhol  ling  Agency:  Army 
Property  Number:  21200140039 
Status:  L  nutilized 
Reason:  ixtensive  deterioration 
Bidg.  90!4 
Schofieli!  Barracks 
Wahiawa  Co:  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  21200140040 
Status:  I  nutilized 
Reason:  ixtensive  deterioration 
7  Bldgs. 

Aliamanu  Military 
Reserval  ion 

Honolul  1  Co:  HI  96818- 

Locatior:  200,  403.  419,  432,938.  1249.  1321 
Landholding  .Agency:  Armv 
Property  Number:  21200140041 
Status:  Unutilized 
Reason:  iixtensive  deterioration 
3  Bldgs. 

Aliamaru  Military 
Reserval  ion 
Honolul  J  Co:  HI  96818- 


Location:  1418.  145.T.  1459 
Landholding  .Agenc:v:  .Armv 
Property  Number:  21200140042 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Illinois 

Bidg.  53 

Rock  Island  .Arsenal 

Rock  Island  Co:  IL  61299-5000 

Landholding  .Ageiu:v:  Armv 

Property  Number:  21200140043 

Status:  l'nutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Extensive  deterioration 
Bidg.  86 

Rock  Island  Arsenal 
Rock  Island  Co;  IL  61299-5000 
Landholding  .Agency:  Army 
Property  Number-  21200140044 
Status:  Unutilized 
Rna.son:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldgs.  122/123 
Rock  Island  Arsenal 
Rock  Island  Co:  IL  61299-5000 
Landholding  .Agenc:y:  Armv 
Property  Number:  21200140045 
Status:  Unutilized 
Reason:  Secured  Area 
Bidg.  206 

Kock  Island  Arsenal 
Rock  Island  Co:  IL  61299-5000 
Landholding  Agencv:  Armv 
Property  Number:  21200140046 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Kentucky 

Bidg.  T00834 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  .Army 

Property  Number:  21200140047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  T00836 

Fort  (Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21200Hnn4H 

Status:  Unutilized 

Reason:  Extensive  deterioration 

3  Bldgs. 

Fort  Campbell 

T002131.  T002135.  T002137 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landhoiding  Agency:  Army 

Pioperty  Number:  21200140049 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bidg.  T021.56 

Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Armv 

Property  Number:  212001400.50 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T0244h    rojliK 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  .Agency:  .Armv 

froperty  Number:  21200140051 

.Slritus:  I  nutilized 
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Reason:  Extensive  deterioration 

Bidg.  T002708 

Fort  Campbell 

Ft  Campbell  Co;  Christian  KY  42223- 

Landholding  .Agency:  Armv 

Property  Number:  21200140052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  T05328 

Fort  Campbell 

Ft  Campbell  Co:  Chri.stian  KY  42223- 

Landholding  .Agency;  Armv 

Property  Number:  21200140053 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Louisiana 

Bidg.  4962 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  .Agency:  Army 

Property  Number:  21200140054 

Status:  L'nutilized 

Reason:  Floodway 

Maryland 

Bldgs.  03753.03754 

\berdeen  Proving  Cround 

Aberdeen  Co:  Hartford  MD  21005-5001 

Landholding  Agenc;y:  Army 

Property  Number:  21200140055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  175 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  .Anne  .Arundel  MD  20755- 

Landholding  .Agency;  .Army 

Property  Number:  21200140056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  186.  249 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  .Agency;  .Armv 

Property  Number:  21200140057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  948 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  .Agency;  .Army 

Property  Number:  21200140058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  951 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  .Agency;  .Army 

Property  Number:  21200140059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  968.  978.  988.  998 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Armv 

Property  Number;  21200140060 

Status;  L'nutilized 

Reason;  Extensive  deterioration 

.Michigan 

Calfac  Building 

Keweenaw  Peninsula  Watenvav 
.Hancock  Township  Co:  Houghton  MI 
Landholding  Agency:  DOT 
Property  Number:  87200140013 
Status:  Unutilized 


Reason;  Secured  Area 
New  York 

Bldgs.  2228.  2229 

Stewart  Newburgh  USARC 

New  Windsor  Co:  Orange  NY  12553-9000 

Landholding  Agency;  Army 

Property  Number;  21200140061 

Status:  Unutilized 

Rea.son;  Secured  Area 

Bidg.  222 

Ernie  Pvie  USARC 

Ft.  Totten 

Flushing  Co;  Queens  NY  11359-1016 

Landholding  .Agency;  .Army 

Property  Number;  21200140062 

Status;  Unutilized 

Reason;  Secured  Area 

Bldgs.  201-205.  231.  219.  217 

Orangeburg  I'SARC 

Orangeburg  Co;  Rockland  NY  10962-2209 

Landholding  .Agency;  .Armv 

Property  Number;  21200140063 

Status:  Unutilized 

Reason:  Secured  Area 

North  Carolina 

Bldgs.  2-1452.  2-6105 

Fort  Bragg 

Ft.  Bragg  Co;  Cumberland  NC  28310-5000 

Landholding  .Agency;  .Army 

Property  Number:  21200140064 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  H-39 

Marine  Corps  Base 

Camp  Lejeune  Co;  NC  28542-0004 

Landholding  Agency;  Na\  y 

Property  Number:  77200140011 

Status;  Excess 

Reason:  Extensive  deterioration 

Ohio 

Bldgs.  24.  25.  26.  28.  29 

Defense  Supply  Center 

Columbus  Co;  Franklin  OH  43216-.5000 

Landholding  .Agenc\ ;  Army 

Property  Number:  21200140065 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bidg.  31 

Defense  Supply  Center 

Columbu.sCo:  Franklin  OH  43216-5000 

Landholding  Ageni  y;  .Army 

Property  Number:  21200140066 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bidg.  7310 

Defense  Supply  Center 

Columbus  Co;  Franklin  OH  43216-5000 

Landholding  Agencv;  .Army 

Property  Number;  21200140067 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  T-311 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  .Agency;  Armv 

Property  Number;  21200140068 

Status:  L'nutilized 

Reason;  Extensive  deterioration 

Bidg.  312 

Defense  Supply  Center 

Columbus  Co;  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Property  Number;  21200140069 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  T-313 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency;  Army 

Property  Number:  21200140070 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bidg.  76 

Defense  Distribution  Depot 

New  Cumberland  Co;  York  PA  17070-5002 

Landholding  .Agency;  .Army 

Property  Number:  21200140071 

Status:  Unutilized 

Reason:  Sec;ured  .Area 

Washington 

Bldgs.  1161.1163 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  W.A  98433-9500 

Landholding  ,Agenc:\ :  Army 

Property  Number;  21200140072 

Status:  Excess 

Reason;  Extensive  deterioration 

Bidg.  1162 

Fort  Lewis 

Ft.  Lewis  Co;  Piert  e  WA  98433-9500 

Landholding  .Agencv ;  .Army 

Property  Number;  21200140073 

Status:  Excess 

Reason:  Extensive  deterioration 

Land  (by  State) 

Illinois 

7  Parcels 

Illinois  Waterway.  Cal-Sag 

Channel 

Chicago  Co:  Cook  IL  60633- 

Landholding  Agencv:  GS.A 

Property  Number;  54200140006 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-D-IL-654-A 

IFR  Dor  01-27903  Filed  11-8-01:  8:45  ami 

BILLING  CODE  41- C  29  M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Comprehensive 
Conservation  Plan  for  North  Platte 
National  Wildlife  Refuge,  Scottsbluff, 
NE 

agency:  Fish  and  Wildlife  Service. 

int. Til  ir. 

ACTION:  Notice  of  availability. 


SUMMARY:  Pursuant  to  the  Reftige 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
North  Platte  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan  and 
Summary'.  This  Plan  describes  how  the 
FWS  intends  to  manage  the  North  Platte 
NWR  fir  'he  next  10-15  years. 
ADDRESSES:  A  copy  of  the  Plan  or 
Sumni,-:r\  .nay  be  obtained  by  writing  to 
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U.S.  Fish  and  Wildlife  Service.  North 
Platte  National  Wildlife  Refuge,  115 
Railway  Street,  Suite  Cl09.  Scottsbluff, 
NE  69363-1346;  or  download  from 
http  /h^^^■\y.^6.f^\■!;.gov/l(l^p. 
FOR  MORE  INFORMATION  CONTACT:  Brad 
McKinney.  US.  Fish  and  Wildlife 
Service.  North  Platte  NWR,  115  Railway 
Street.  Suite  C109.  Scottsbluff,  NE 
69363-1346.  phone  308/635-7851;  fax 
308/635-7841;  E-Mad: 
bmd^  mckmney^fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  2.722- 
acre  .North  Platte  National  Wildlife 
Refuge  is  located  in  the  Nebraska 
Panhandle,  within  the  Central  Fh'way 
and  Kansas/Platte  Rivers  ecosystem, 
about  eight  miles  north  of  the  city  of 
Scottsbluff.  NE.  This  Refuge  is 
superimposed  over  or  adjoining  three 
Bureau  of  Rec  lamation  reservoirs 
ci  insisting  of  Lake  Minatare,  Winters 
Creek  Lake,  and  Lake  Alice.  The  North 
Platte  NWR  was  established  by 
Executue  Clrder  in  1916  as  a  "preserve 
and  breeding  ground  for  native  birds." 
Since  the  Refuge  is  superimposed  over 
Bureau  lands,  it  remains  subordinate  to 
'Reclamation  ser\'ice  uses." 
Management  of  the  North  Platte  NWR 
will  be  guided  by  its  purpose  to  provide 
a  preser\  e  and  breeding  ground  for 
migratory  birds  as  well  as  to  provide  for 
the  life  requirements  of  other  species  of 
wildlife,  subject  to  Bureau  uses,  and  to 
provide  compatible,  high  quality 
environmental  education  and  wildlife- 
oriented  recreational  opportunities. 

Dated:  September  21.  2001. 
|ohn  .\.  Blankenship. 

Rfgiunul  Dirfitor.  Denver.  Colorado. 

|FR  Df)c.  01-2815q  Filed  11-8-01;  8:45  ami 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-095-1430-NJ] 

Emergency  Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Emergency  closure  of  public 
lands  for  access  on  all  roads,  trails  and 
cross  country  travel  to  mechanized 
vehicles  (motorized  vehicles  of  all 
types)  on  BLM  administered  lands  in 
Elmore  County,  Idaho,  containing  480 
acres. 

SUMMARY:  The  operation  of  all 
mechanized  vehicles  {motorized 
vehicles  of  all  types)  on  public  lands 
administered  by  BLM  on  the  S'  .;, 
Section  19,  and  N'  ^>^'  ■.  Section  30;  T. 
1  S  .  R.  5  E.,  Boise  Meridian,  Elmore 


County.  Idaho  is  hereby  prohibited.  The 
emergency  access  closure  is  intended  to 
protect  special  status  plant  species,  and 
their  habitats,  from  further  degradation 
and  demise.  Also,  due  to  the 
unauthorized  road  excavation  over  an 
existing  petroleum  pipeline  this 
unauthorized  activity  has  made  the 
pipeline  dangerously  close  to  the 
surface  putting  the  public's  health, 
safety  and  well-being  at  extremely  high 
risk.  The  closure  will  go  into  effect 
immediately  and  will  expire  October  4. 
2003.  Exceptions  to  this  closure  may 
include  vehicle  use  for  administrative 
and  emergency  purposes.  Under  special 
circumstances,  the  authorized  officer 
may  issue  a  permit  allowing  vehicle 
access  into  the  area  for  specific 
purposes. 

Definitions:  (a)  "Public  lands"  means 
any  lands  or  interests  in  lands  owned  by 
the  United  States  and  administered  by 
the  Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management,  (b) 
"Authorized  Officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  order,  (c)  'Emergency 
vehicles  "  means  any  fire  or  law 
enforcement  vehicle  use  for  emergency 
purposes,  (d)  "  Administrative  vehicles" 
refers  to  any  vehicles  used  by  an 
employee,  agent  or  designated 
representative  of  the  federal 
government,  or  one  of  it's  contractors,  in 
the  co»rse  of  their  employment,  agency 
or  representation. 

EFFECTIVE  DATE:  This  Emergency  Access 
Closure  Order  is  effective  immediately 
through  October  4,  2003. 

ADDRESSES:  Bureau  of  Land 
Management.  Four  Rivers  Field  Office, 
3948  Development  Ave,,  Boise,  Idaho 
83705J 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryl  Albiston,  Four  Rivers  Field 
Manager,  (208)  384-3300. 

SUPPLEMENTARY  INFORMATION:  This 
emergency  closure  is  being  established 
and  administered  by  the  Bureau  of  Land 
Management.  Authority  for  this  action  is 
found  in  CFR  Title  43,  subpart  8360.0- 
3  and  complies  with  CFR  Title  43, 
subpart  8364.1  Closure  and  Restriction 
Orders.  Violation  of  this  closure  order  is 
in  accordance  with  CFR  Title  43. 
subpart  8360.0-7  punishable  by  a  fine 
not  to  exceed  Si  .000  and/or 
imprisonment  not  to  exceed  12  months. 
Such  violations  may  also  be  subject  to 
the  enhanced  fines  provided  for  by  the 
Title  18U.S.C.  3571. 


Dated:  October  5.  2001. 
Daryl  .Mbiston. 
four  Rivers  Field  Manager. 
|KR  Doc.  01-28112  Filed  11-8-01;  8:45  am] 

BILLING  CODE  4310-GG-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-02O-1310-AC] 

Notice  of  meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Montana,  Billings  and  Miles  City 
Field  Offices.  Interior. 

ACTION:  Notice  of  meeting 

summary:  The  Eastern  Montana 
Resource  Advisory  Council  will  have  a 
meeting  on  December  13.  2001  at  the 
Hampton  Inn  Conference  Room.  5110 
Southgate  Drive.  Billings,  Montana 
starting  at  8  a.m.  Primary  agenda  topics 
include  an  update  on  the  Oil  and  Gas 
EIS,  a  report  on  the  Pryor  Mountain 
wild  horse  gather,  rangeland 
monitoring,  and  a  presentation  by  the 
Montana  Sage  Grouse  Technical 
Committee. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for  1 
p.m.  The  public  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours, 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  City  Field  Office.  Ill 
Garryowen  Road,  Miles  City,  Montana 
59301.  telephone  (406)  233-2831. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Council  is  tu  advise  the 
Secretary  of  the  Interior,  through  the 
BLM.  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  October  22,  2001. 
David  Mcllnay, 
Field  .Manager 
[PR  Dor.  01-28110  Filed  11-8-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-032-02-143a-EU] 

Realty  Action;  Recreation  and  Public 
Purpose  Act  Classification:  Benzie 
County,  Ml 

AGENCY:  Bureau  of  Land  Management. 
Milwaukee  Field  Office. 
ACTION:  Notice  of  Realty  Action;  Bureau 
Motion;  Recreation  and  Public  Purposes 
Act  (R&PP)  Classification;  Michigan, 

SUMMARY:  The  following  public  lands 
near  the  community  of  Frankfort,  Benzie 
County,  Michigan  have  been  examined 
and  found  suitable  for  classification  and 
opening  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  of 
1926,  as  amended  (43  U.S.C.  869  et 
seq.).  In  accordance  with  section  7  of 
the  Act  of  lune  28.  1934,  as  amended. 
43  U.S.C.  315f  and  EO  6964.  the 
described  laiids  are  hereby  classified  as 
suitable  for  disposal  under  the  authority 
of  the  Recreation  and  Public  Purposes 
Act  of  1926.  as  amended;  43  U.S.C.  869 
et  seq. 

Michigan  Meridian 

T   26  N  .  R.  16  W.. 

Lot  10  and  Lot  12.  section  4 

The  above  lands  aggregate  4.05  acres 

This  action  is  a  motion  by  the  Bureau 
of  Land  Management  to  make  the  lands 
identified  above  available  for  disposal 
through  the  Recreation  and  Public 
Purposes  Act  of  1926  (43  US  C.  869  et 
seq.)  to  protect  the  historic  lighthouse, 
associated  structures  and  the 
surrounding  lands.  The  subject  lands 
were  identified  in  the  Michigan 
Resource  Management  Plan 
Amendment,  approved  lune  30.  1997.  as 
not  needed  for  Federal  purposes  and 
having  potential  for  disposal  to  protect 
the  historic  structures  and  surrounding 
lands.  Lease  or  conveyance  of  the  lands 
for  recreational  and  public  purpose  use 
would  be  in  the  public  interest  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Land  Management. 
Milwaukee  Field  Office.  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J  Salvatore.  Realty  Specialist.  Bureau  of 
Land  Management,  Milwaukee  Field 
Office,  310  West  Wisconsin  Avenue, 
Suite  450.  Milwaukee,  Wisconsin 
53203.  (414)  297-4413. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Executive  Order  dated  July  24. 
1875,  a  parcel  of  public  located  in 
Benzie  County,  Michigan  was  reserved 
for  lighthouse  purposes  The  parcel 
contains  the  Point  Betsie  Lighthouse 
and  is  located  on  the  eastern  shore  of 


Lake  Michigan  near  the  city  of  Frankfort 
and  has  subsequently  been  resur%'eyed 
and  divided  into  three  (3)  separate  lots: 
Lot  10 — 1.70  acres.  Lot  11—3.52  acres 
and  Lot  12—2.35  acres. 

The  Department  of  Transportation. 
United  States  Coast  Guard,  submitted  a 
Notice  of  Intent  (NOI)  to  relinquish 
custody,  accountability  and  control  of 
Lot  10  on  January  6.  1984   Lot  10  was 
determined  suitable  for  return  to  public 
domain  on  November  21.  1995  A 
second  Notice  of  Intent  to  relinquish 
custody,  accountability  and  control  was 
submitted  for  Lot  12  on  August  12. 
1998  Lot  12  was  determined  suitable 
for  return  to  public  domain  on 
December  6,  2000  Lot  11  has  not  been 
relinquished 

Lease  or  conveyance  of  the  above 
described  public  lands  will  be  subject  to 
the  following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/ patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
the  minerals. 

4.  Any  terms  and  conditions 
identified  through  the  site  specific 
environmental  analysis. 

5.  Any  other  reser\ations  that  the 
authorized  office  deems  appropriate  to 
ensure  public  access  and  proper 
management  of  Federal  lands  and 
interest  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  except  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  of  1926  (43  U.S.C  869  et 
seq.)  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  after  issuance 
of  this  notice,  interested  parties  may 
submit  comments  regarding  the 
proposed  classification  to  the  Field 
Manager,  Milwaukee  Field  Office, 
Bureau  of  Land  Management,  310  West 
Wisconsin  .Avenue.  Suite  450, 
Milwaukee,  Wisconsin  53203.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action  In 
the  absence  of  any  adverse  comments, 
the  classification  will  become  effective 
60  days  from  the  date  of  publication  of 
this  notice 

Upon  the  effective  date  of 
classification,  the  lands  will  be  open  to 


the  filing  of  applications  under  the 
Recreation  and  Public  Purposes  Act  of 
1926  (43  use  869  et  seq]  by  any 
interested,  qualified  applicant   If.  after  9 
months  following  the  effective  date  of 
the  classification,  an  application  has  not 
been  filed,  the  segregative  effect  of  the 
classification  shall  automatically  expire 
and  the  lands  classified  shall  return  to 
their  former  status  without  further 
action  by  the  authorized  officer. 

Dated:  October  16,  2001 
Chris  Hanson. 

Acting  Milwaukee  Field  Manager. 

|FR  Doc.  01-28113  Filed  11-8-01:  8:45  am) 

BILLING  CODE  4310-PN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-92e-02-1 420-BJ] 

Montana:  Rling  of  Plat  of  Survey 

AGENCY:  Bureau  of  Land  .Management. 
Montana  State  Office,  Interior 
ACTION:  Notice. 


SUMMARY:  The  plat  of  survey  of  the 
following  described  land  is  scheduled  to 
be  officialK  filed  in  the  Montana  State 
Office,  Billings.  Montana,  thirty  (30) 
days  from  the  date  of  this  publication. 

Principal  Meridian,  Montana 
T.6N.,R.  52E. 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  adjusted 
original  meanders  of  the  right  bank  of 
the  Powder  River,  downstream  through 
section  32.  the  survey  of  the  new 
meanders  of  the  present  nght  bank  of 
the  Powder  River,  downstream,  through 
section  32  and  certain  division  of 
accretion  lines  in  section  32,  Township 
6  North,  Range  52  East.  Principal 
Meridian.  Montana,  was  accepted 
September  17.  2001 

"This  survey  was  executed  at  the 
request  of  the  Bureau  of  Land 
Management.  Miles  City  Field  Office, 
and  was  necessary  to  identify  accretion 
in  section  32  of  this  township. 

A  copy  of  the  preceding  described 
plat  will  be  immediately  placed  in  the 
open  files  and  will  be  a\  ailable  to  the 
public  as  a  matter  of  information. 

If  a  protest  against  this  sur\'ey.  as 
shown  on  this  plat,  is  received  prior  to 
the  date  of  the  official  filing,  the  filing 
will  be  stayed  pending  consideration  of 
the  protest 

Tnis  particular  plat  will  not  be 
officially  filed  until  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  5001 
Southgate  Drive,  P.O.  Box  36800. 
Billings,  Montana  59107-6800. 

Dated:  September  26.  2001. 
Steven  G.  Schey, 

Chief  Cadastral  Surveyor,  Division  of 

Resources 

(FR  Doc.  01-28111  Filed  n-&-01;  8:45  ami 

BILUNG  CODE  4310-ON-P 


DEPARTME^f^  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Nortti  of  ttie  Delta  Offstream  Storage, 
California 

AGENCY;  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  report/ 

envirorunentaJ  impact  statement  (EIR/ 

EIS) 

SUMMARY:  The  Bureau  of  Reclamation 

(Reclamation)  intends  to  participate 
with  the  California  Department  of  Water 
Resources  (DWR)  in  tlie  North  of  the 
Delta  Offstream  Storage  (NDOS). 
Pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  (as 
amended),  and  the  California 
Environmental  Quality  Act  (CEQA). 
Reclamation  and  DWR  propose  to 
prepare  a  joint  (EIR/EIS)  for  the  NDOS. 
NDOS  will  evaluate  potential  surface 
storage  north  of  the  Delta  in  the 
Sacramento  Valley  watershed.  The 
CALFED  Programmatic  Environmental 
Impact  Statement/Report  (PEIS/PEIR) 
and  Record  of  Decision  (ROD)  identified 
the  NDOS.  Reclamation  will  use  the 
results  of  this  environmental  analysis 
and  other  studies  to  seek  Congressional 
authority  as  necessary  for 
implementation  of  the  preferred 
alternative. 

DATES:  Reclamation  and  DWR  will  hold 
three  scoping  meetings  to  seek  public 
input  on  alternatives,  concerns,  and 
issues  to  be  addressed  in  the  EIR/EIS. 
The  dates  are: 

•  lanuary  8,  2002.  1  to  4  p.m, 
Sacramento,  California 

•  lanuary  9.  2002.  6  to  9  p.m..  Maxwell. 
California 

•  January  15.  2002,  6  to  9  p.m..  Fresno. 
California 

Written  comments  on  the  scope  of 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  DWR  at  the 
address  below  by  Friday.  Januarv  25. 
2002 

ADDRESSES:  Meeting  locations  are: 

•  Sacramento  at  the  Bonderson 
Building  Hearing  Room.  901  P  Street 


•  Maxwell  at  the  Maxwell  Inn,  81  Oak 
Street 

•  Fresno  at  the  Piccadilly  Inn — 
University.  4961  N.  Cedar 

Written  comments  on  the  scope  of  the 
EIR/EIS  should  be  sent  to  Scott  D. 
Woodland,  P.E  .  Department  of  Water 
Resources,  Division  of  Planning  and 
Local  Assistance,  PO  Box  942836, 
Sacramento.  CA  94236.  or  faxed  to  (916) 
651-9289. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Woodland  at  (916)  651-9278,  or 
email  at  woodland@water.ca.gov:  or 
Donna  Garcia,  Bureau  of  Reclamation, 
Division  of  Planning,  2800  Cottage  Way. 
Sacramento,  CA,  telephone:  (916)  978- 
5009 
SUPPLEMENTARY  INFORMATION: 

Sacramento  Valley  Resources 

Roughly  three-quarters  of  California's 
runoff  occurs  north  of  Sacramento, 
while  about  three-quarters  of 
California's  water  is  used  south  of 
Sacramento.  This  imbalance  in  the 
location  of  water  supply  and  demand 
has  continually  placed  pressure  on  the 
Sacramento  Valley  watersheds  In  recent 
years,  demand  for  water  supply  has 
grown,  not  only  due  to  increased 
population  but  also  due  to  efforts  to 
protect  California's  water  quality  and  its 
ecological  resources.  To  better  manage 
Sacramento  Valley  water  resources,  the 
water  supply  system  requires  new 
infrastructure,  regulatory  stability,  and 
increased  system  flexibility. 

CALFED 

The  CALFED  Bay-Delta  Program 
(CALFED)  is  a  cooperative,  interagency 
effort  of  23  State  and  Federal  agencies 
established  to  develop  and  implement  a 
long-term  comprehensive  plan  that  will 
restore  ecological  health  and  improve 
water  management  for  beneficial  uses  of 
the  Bay-Delta  system  and  its  tributary 
watersheds.  These  watersheds  include 
the  Sacramento  Valley  and  watersheds 
located  south  of  the  Delta  that  use  water 
from  the  Sacramento  Valley  in  addition 
to  local  water  supplies. 

The  CALFED  agencies  completed  the 
PEIS/PEIR  process  in  luly  2000  and 
filed  the  ROD  in  August  2000.  The 
PEIS/PEIR  concluded  a  process  of  broad 
environmental  analysis  that  evaluated  a 
wide  range  of  concepts  The  ROD  sets 
forth  the  Preferred  Program  Alternative 
and  the  strategy  for  implementation  of 
that  alternative  The  descriptions  of  the 
alternatives  are  programmatic  in  nature, 
defining  broad  approaches  to  meet 
Program  purposes.  The  Preferred 
Program  Alternative  includes  eight 
program  elements:  Levee  System 
Integrity.  Water  Quality.  Ecosystem 


Restoration,  Water  Use  Efficiency,  Water 
Transfer.  Watershed,  Conveyance,  and 
Storage.  The  ROD  states:  "Expanding 
water  storage  capacity  is  critical  to  the 
successful  implementation  of  all  aspects 
of  the  CALFED  Program.  Not  only  is 
additional  storage  needed  to  meet  the 
needs  of  a  growing  population  but.  if 
strategically  located,  it  will  provide 
much  needed  flexibility  in  the  system  to 
improve  water  quality  and  support  fish 
and  wildlife  restoration  efforts.  Water 
supply  reliability  depends  upon 
capturing  water  during  peak  flows  and 
during  wet  years,  as  well  as  more 
efficient  water  use  through  conservation 
and  recycling."(ROD.  page  42). 

Associated  Programs 

In  addition  to  the  CALFED  Stage  1 
actions  to  expand  surface  and 
groundwater  storage,  there  are  several 
Northern  Sacramento  Valley  programs 
under  way  that  are  expected  to 
contribute  to  water  supply  reliability  or 
habitat  restoration.  Development  and 
evaluation  of  alternatives  for 
augmenting  storage  and  system 
flexibility  in  the  northern  Sacramento 
Valley  will  consider  the  potential 
outcomes  and  information  from  the 
CALFED  Integrated  Storage 
Investigations'  Groundwater/ 
Conjunctive  Use  program  and  Onstream 
Storage  Enlargement  (Enlarged  Shasta) 
investigation  and  from  other 
Sacramento  Valley  water  management 
programs.  Some  of  the  larger  programs 
include: 

•  Sacramento  Valley  Agreement  (Phase 
8  Bay-Delta  Settlement  Agreement) 

•  Sacramento  Valley  Basinwide 
Management  Plan 

•  CALFED  Ecosystem  Restoration 
Program  Sacramento  River 
Conservation  Area  (SB  1086) 

•  Sacramento/San  Joaquin  River 
Comprehensive  Study 

North  of  the  Delta  OfiEstream  Storage 

The  CALFED  ROD  specified  two 
actions  to  be  completed  before  deciding 
whether  to  proceed  with  offstream 
storage  north  of  the  Bay-Delta.  The  first 
was  to  create  a  partnership  with  local 
water  interests  and  the  second  was  to 
complete  environmental  review  and 
planning  documentation  for  a  reservoir 
with  a  capacity  of  up  to  1.9  MAF  by 
August  2004.  DWR  and  Reclamation 
have  completed  the  first  of  these 
directives  and  are  working  on  the 
second.  In  order  to  comply  with  all 
environmental  laws.  DWR  and 
Reclamation  will  examine  a  broad  range 
of  alternatives  in  an  open  and  inclusive 
process.  The  investigation  will  analyze 
alternatives  in  terms  of  how  well  thev 
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meet  the  obiectives  described  below  and 
their  beneficial  and  adverse  impacts 

Objectives 

The  ROD  gives  direction  on  objectives 
for  north  of  the  Delta  offstream  storage: 

•  Enhapce  water  management  flexibility 
in  the  Sacramento  Valley- 

•  Reduce  water  diversion  on  the 
Sacramento  River  during  critical  fish 
migration  periods. 

•  Increase  reliability  of  supplies  for  a 
portion  of  the  Sacramento  Valley. 

•  Provide  storage  and  operational 
benefits  for  other  CALFED  programs 
including  Delta  water  qualitv  and  the 
EWA. 

Possiye  Alternatives 

Since  this  EIR/EIS  will  be  a  tiered 
document  from  the  CALFED  PEIS/PEIR. 
the  scope  of  alternatives  will  be  limited 
to  issues  directly  associated  with  water 
storage  located  north  of  the  Delta.  The 
following  possible  alternatives  for  the 
NDOS  have  been  identified,  and  will  be 
included  in  the  alternative  analysis 
along  with  other  alternatives  developed 
during  the  scoping  process  The 
alternatives  evaluated  in  the  EIR/EIS 
will  include  consideration  of  CALFED 
Stage  1  actions  as  defined  in  the  ROD: 

1.  So  Project  (Present  Condition) 

This  alternative  would  be  defined  as 
present  conditions  when  the  Notice  of 
Preparation  and  Notice  of  Intent  are 
filed,  aad  without  a  north  of  the  Delta 
offstream  storage  project.  Neither  the 
potential  environmental  benefits  nor 
adverse  effects  would  occur 

2.  No  Action  (Future  Condition) 

The  No  Action  Alternative  is  a 
description  of  the  anticipated  physical, 
project  operation,  and  regulatory- 
features  that  would  be  in  place  in  2020 
without  a  north  of  the  Delta  offstream 
storage  project.  The  No  Action 
Alternative  is  used  as  a  basis  for 
comparison  of  the  project  alternatives  in 
2020. 

3.  Sites  Reseri'oir  Alternative 

This  alternative  would  consist  of  an 
offstream  reservoir  with  a  capacity  of  up 
to  1.9  million  acre-feet  in  size  and 
would  be  located  approximately  10 
miles  west  of  Maxwell  The  reser\oir 
would  inundate  the  community  of  Sites 
and  most  of  Antelope  Valley.  The  main 
dams  would  be  constructed  on  Funks 
Creek  and  on  Stone  Corral  Creek.  Up  to 
nine  saddle  dams  would  be  needed 
This  alternative  will  be  evaluated  with 
different  levels  of  conjunctive  use. 

Source  and  conveyance  options  for 
this  reservoir  include: 


a.  The  use  of  the  Glenn-Colusa 
Irrigation  District  Ehversion  and  Canal, 
either  in  its  current  capacity  or  in  an 
enlarged  capacity 

b.  The  use  of  the  Tehama-Colusa 
diversion  and  canal  in  its  current 
capacity  or  in  an  enlarged  capacity. 

c.  A  new  diversion  and  conveyance 
facility  from  the  Sacramento  River  near 
Moulton  Weir. 

d.  A  new  conveyance  facility  from  the 
Colusa  Basin  Drain.  Diversions  and 
conveyance  tunnels  from  East  Park 
Reservoir  and/or  Stony  Gorge  Reservoir. 

e.  A  combination  of  these  options. 
New  or  existing  delivery  facilities 

from  the  reser\'oir  would  be  required, 
depending  on  the  beneficial  uses  served. 

4.  Newville  Reservoir  Alternative 

This  alternative  would  consist  of  an 
offstream  reser\oir  with  a  capacity 
between  1.9  million  and  3.0  million 
acre-feet  in  size  and  would  be  located 
approximately  18  miles  west  of  the  Citv 
of  Orland.  A  single  earth  embankment 
dam  on  North  Fork  Stony  Creek  along 
with  various  saddle  dams  would  create 
the  impoundment  area.  Since  North 
Fork  Stony  Creek  is  a  very  small 
drainage  area,  diversion  and  conveyance 
facilities  would  be  needed.  This 
alternative  will  be  evaluated  with 
different  levels  of  conjunctive  use  The 
following  options  are  being  considered. 

a.  Stony  Creek  Diversion  which 
would  move  water  from  Black  Butte 
Lake  to  the  Reservoir  by  canal  via  a 
new.  smaller  reser\oir.  Tehenn 
Reser\'oir  Tehenn  Resen'oir  would 
serve  as  a  forebay.'afterbay  to  the 
New\'ille  Reservoir. 

b.  A  direct  canal  from  Black  Butte 
Reservoir  to  New\'ille  to  avoid  an 
historical  cemetery. 

c.  A  diversion  from  nearby  Thomes 
Creek  which  has  an  annual  runoff  of 
approximately  200.000  acre-feet.  This 
diversion  would  require  a  small  dam 
and  a  pip>eline  over  a  ridge  that 
separates  the  creek  from  Newville 
Reservoir 

d  Diversion  and  conveyance  facility 
from  the  Sacramento  River. 

e.  A  combination  of  the  above 
options 

New  or  existing  deliver,'  facilities 
from  the  reservoir  would  be  required, 
depending  on  the  beneficial  uses  served 

5.  Other  Possible  Alternatives 

As  stated  earlier,  storage  projects  are 
not  to  be  developed  in  isolation  but 
rather  as  part  of  an  overall  water 
management  strategy  Thus,  this  EIR/EIS 
will  evaluate  whether  other  possible 
alternatives  meet  the  NDOS  objectives. 
Two  possible  alternatives  include  the 
conjunctive  use  and  enlarged  Shasta 


programs  mentioned  in  the  above 
.\ssociated  Programs  section.  These 
could  be  evaluated  as  stand-alone 
alternatives  or  as  sub-alternatives 
operated  in  conjunction  with  north  of 
the  Delta  nffstream  storage  to  optimize 
system  flexibility  and  efficiency. 

These  and  other  possible  alternatives 
will  be  considered  and  developed 
through  comments  received  during  the 
scoping  process.  During  scoping.  DWR 
and  Reclamation  will  be  seeking  input 
about  possible  methods  for  evaluating 
conjunctive  water  management  that  will 
meet  CALFED  criteria  for  local 
management  of  conjunctive  use  projects. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  bv 
law  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondents  identity  from  public 
disclosure,  as  allowable  by  law    If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment   We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  26.  2001 
Frank  Michny, 

Regional  Environmental  Officer 

IFR  Doc  01-28138  Filed  11-8-01;  8:45  am) 

BILUNG  COOC  4310-MN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39.035  and  NAFTA-04767] 

Twist  Drill  Co..  Sandvik  Division. 
Crystal  Lake,  Illinois,  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90  18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Twist  Drill  Co..  Sandvik  Division. 
Crystal  Lake.  Illinois  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39.035  and  N.\FTA-04767; 
Twist  Drill  Co.,  Sandvik  Division, 
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Crvstal  Lake.  Illinois  (October  26, 
2001) 

Signed  at  Washington.  DC,  this  5th  day  of 

NovennbHr,  2001 

Edward  A.  Tomchick, 

Director.  Dnision  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  01-28176  Filed  11-6-01;  8:45  am] 

BILLING  CODE  4510-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,897] 

American  Steel  &  Wire  Division  of 
Birmingham  Steel,  Cuyahoga  Heights, 
OH;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  27,  2001,  in 
response  to  a  woricer  petition  filed  on 
behalf  of  workers  at  American  .Steel  & 
Wire,  a  Division  of  Birmingham  Steel, 
Ciuyahoga  Heights.  Ohio 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  {TA- 
\V-39.639)  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Sigiii'd  at  Uashington,  DC,  this  31st  day  of 
Oftdber  2001 
Linda  (J.  Poole, 

Lt.rt;,';,  /ng  Ujlicer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Do(    01-2817S  Filed  11-6-01;  8:45  am] 

BILLING  COOe  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,900] 

Borg  Warner  Alr/Fluld  Systems 
Corporation,  Water  Valley,  Mississippi; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  September  17.  2001.  a 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
I-dbor's  Notice  of  .Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm.  The  denial  notice  was 
signed  on  June  8.  2001,  and  published 
in  the  Federal  Register  on  June  27,  2001 
(66  FR  34254), 

The  petitioner  asserts  that  the  layoffs 
pertaining  to  the  original  investigation 
are  the  direct  result  of  cost  cutting  and 


the  anticipated  reduced  orders  from  the 
subject's  major  customer.  The  petitioner 
further  asserts  that  the  Department  of 
Labor  reviewed  the  wrong  sales  and 
production  period. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  29th  dav  of 
October.  2001. 

Edward  \.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-28168  Filed  11-8-01;  8:45  am) . 

BILUNG  COOe  451(>-3(HM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-40.070] 

Engelhard  Corporation,  Mclntyre,  GA; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  4.  2001.  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Engelhard  Corporation,  Mclntyre, 
Georgia. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  30th  day  of 
October.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-28172  Filed  11-8-01;  8:45  am) 

BILLING  COOE  4S10-~30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,775] 

Harri«t  &  Henderson  Yarns,  Inc., 
Henderson,  NC;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  6,  2001,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Harriet  &  Henderson  Yarns.  Inc.. 
located  in  Henderson,  North  Carolina. 

A  company  official  has  requested  that 
the  petition  be  withdrawn. 


Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  30th  day  of 
October,  2001. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-28171  Filed  11-8-01;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  19.  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
19.  2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

Signed  at  Washington.  DC.  this  l.Sth  day  of 
October,  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  instituted  on  10/15/2001) 


TA-W 


Subiecl  firm  (petitioners) 


Location 


Date  o1 
petition 


Product(s) 


40.197  Lucent  Technologies/Bell  (IBEW)  ... 

40.198    Scion  Valley.  Inc   (Co) 

40.199  Washington  Group   Infl  (Wrks)  

40.200  International  Paper  Co  (Wrks)  

40.201  Asia  Perez  I  Co  )  

40.202  Renaissance  Woodworking  (Wrks) 

40.203  Hamrick  s,  Inc   iCo  )  , 

40.204  Fisher-Rosemount  (Wrks)   

40.205  Burlington  Performance  (Wrks)  

40.206  Fu)itsu  Microelectronics  (Wrks)  

40.207  Alabama  River  Pulp  Co  (Wrks)  

40.208  Joseph  L   ErtI   Inc  iCo.)  

40.209  Laclede  Steel  Co  (Co.) 

40.210  Teprc  of  Flonda  (Wrks)  

40.211  DM  II,  Inc  (Wrks)        

40.212  GE  Capital/Card  Service  (Wrks)   ... 

40.213  Communications  of  Power  (Go.)  ... 

40.214  Inter  Metro  Ind   (USWA)    

40.215  Annstrong-Hunt   Inc  (Wrks) 

40.216  Paul  Flagg  Leather  Co  (Co.)  

40.217  Shirts  Plus  II.  Inc  (Wrks)  

40.218   DMI  Furniture   Inc  (Co)  

40.219  Tyco  Electronic  Power  (Wrks)  

40.220  Eagle  Knit,  Inc  (Co  )  

40.221  Olympic  Mill  Services  (Wrks)  

40.222  Richmond  Technology  (Wrks)  

40.223  Supreme  Machined  Products  (Co.) 

40.224  Munsey  Products.  Inc  (Co.) 

40.225  Atotech  USA  Inc  (Co.)  

40.226  Columbian  Rope  Co   (Wrks)    

40.227  Delphi  Hamson  Thermal  (Wrks)  .... 

40.228  Omaha  Fixture  Mfg  (Wrks  1     

40.229  Eastwood  Industnal.  Inc   (Wrks)  ... 

40.230  BF  Goodrich  (lAMAW)  


Oklahoma  City.  OK 

Mendian   TX  

Boise  ID   

Washington,  GA  .... 

New  York,  NY  

Brooklyn   NY   

St   Matthews  SC 

Austin,  TX      

Hurt,  VA  

Gresham  OR  

Perdue  Hill.  AL 

Dyersville  lA  

Fairless  Hills  PA  .., 

Clearwater   FL   

New  York   NY   

Bloomington    MN    . 

Palo  Alto    CA    

Wilkes  Barre.  PA  .. 

Mirton   FL   

Shetx3ygan,  Wl  .... 

Loretto,  TN      , 

Huntinburg.  IN  , 

Mesquile  TX  , 

Norwood  NC   , 

Lemont   IL       

Redlands  CA  

Spnng  Lake,  Ml  .... 

LiWe  Rock   AR  

State  College,  PA 

Guntown   MS   

Moraine  OH  

Omaha  NE     

Albemarle,  NC  

Palmyra.  NY   


09/26.'200 
09 '03  200 

0926  200 
09  27  200 
09  22  200 
0928  200 

0927  200 
092a200 
0923200 
09  13200 
0923200 

0924  200 
0926200 
0823200 
09  24  200 
09 '06  200 
10/04 '200 

0928  200 
09  26  200 
10/03200 
09/17,200 
09/21200 
10'02  200 

0925  200 
09/26  200 
10/08/200 
09'26200 
10/01  200 
10/04200 
09/25/200 
09/21/200 
10/03200 
10/04.'200 
10/02'200 


Telephone  Switching  Equipment. 

Medical  Devices 

Mine  Copper  for  Equatonal. 

Dimentionai  Lumtsef 

Men  and  Women  Ciothing  Samples. 

Tables  Bases   Lamps 

Ladies  Pants 

Process  Control  Systems,  ana  Parts. 

Textiles  Clothing 

Semicondjciors 

Pulp 

Farm  Toys 

Steel  Bars  Semi-Finished  Blooms 

Wirewound  Resistors. 

Ladies  Dresses 

Light  Bulbs 

High  Power  Amplrfiers 

Shelving  and  Transport  Products 

Heat  Exchangers 

Tanners  of  Cow  Hides. 

Blank  Tees  for  Tommy  Hilfiger 

Bedroom  Furniture 

Power  Supplies. 

Knit  Fabric 

Rebar  Stee^  ana  Biiiets 

Flexible  packaging 

Precision  Screw  Machine  parts 

Bakers  and  Broilers 

Pnnted  Wmng  Boards. 

Rope  Products 

Compressors 

Retai!  Ctothing  Store  Fixtures 

Ladies  Apparel 

Seals  Rubber  Goods 


(FR  Doc.  01-28163  Filed  11-8-01;  8:45  am] 

NLUNG  COM  4S10-30-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adfustment  Assistance  and  NAFTA 
Transltionai  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  of  proportion 
of  the  workers  in  the  woriters'  firm,  or  an 


appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated. 

(2)  that  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  that  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contnbuteri  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 

Negative  Determinatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm 

TA-W-40.090:  \ew  England  Castings 

LLC.  Hiram.  Ml 
TA-W-39.841.  Hamev  Coach  Works. 

Hmes.  OR 
TA-W-39.487:  Perlos.  Inc..  Fort  Worth. 

TX 
TA-W-38,904;  Schott  Corp..  Marshall. 

MN 
TA-W-39.758:  Citation  Corp.. 

Mansfield.  OH 


TA-W~39,997:  Keokuk  Ferro-Sil.  Inc  . 

Keokuk  lA 
TA-W-39.338:  Illinois  Tool  Works.  Inc.. 

ITW  Electronic  Packaging  Systems. 

Camtex^Cantech.  .Arlington.  TX 
TA-W-39.~99.  Greensboro  Printing  Co.. 

Greensboro.  SC 
T.A-W-39.24b:  ABB  Automation. 

WiUiamsport.  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified 

Increased  imports  did  not  contribute 
importantlv  to  worker  separation  at  the 
firm 

TA-W-40.:96.  .Motorola.  .Atlanta  Order 

Fulfillment  Center  ^  Consumer 

Products  Div  .  Suvt'anee.  GA 
TA-W-39.784.  Eicom.  Inc  .  El  Paso.  TX 
T.'\-W-40.206.  Fujitsu  Microelectronics. 

Inc  .  Gresham  Manufacturing  Div., 

Gesham.  OR 
TA-W-39.933;  Helca  Mining  Co  .  Lucky 

Friday  I' nit.  Mull  an  ID 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  .\c\  of  1974 
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TA-W-4().212:  Genpral  Electnc  Capital. 
Card  .SVnwfPs.  Blonmmgtnn.  M.\ 

Affirmative  Determinatioas  for  Worker 
Adjustment  Assistance 

The  following  c^irtifications  have  been 
issiii'd:  the  date  following  the  company 
name  and  l(ic;ation  of  each 
(ietcrmination  rpforcncfs  the  impact 
datt'  for  all  workers  of  such 
dt'tcrminatiDii 
TA-W-JH.fi'iH.  Dv'f  Works.  Inc.,  Trenton. 

M  March  21.  2000 
T.\-\\-:i9.925:  \'ational  Steel  Corp.. 

Fnrtase.  IS  March  9.  2000. 
T.\-\\-4().l  15:  Sunrise  Apparel.  Inc., 

CoDtoiH.  .VC;.  September  19.  2000. 
T.-\-[V-.i9.4ia:  MCMS.  Inc.,  \'ampa,  ID: 

Mav  22.  2000. 
'!A-\\-39,7.34:  Yale  Hoists,  Forrest  Citv. 

AH  lulv  19,  2000. 
r.\-\V-39.642.  Ceres  Candles  and  Gifts, 

Iru \.  Harvard.  CA:  June  27.  2000. 
T.\-W-4d.093:  Revere  Ware,  Clinton,  IL: 

June  4,  2001 
TA-W-39,641  and  A:  Agilent 

Technologies,  Inc.,  Senice  Test  Div., 

Westford.  MA  and  Marlborough.  MA: 

lane  28.  2000. 
T.\-W-39,981 :  B  and  L  Sportswear,  Four 

Oaks,  \'C:  August  20,  2000. 
TA-W-39,757:  International  Paper, 

Corinth.  SY:  Mav  19,  2001. 
rA-W-39,796:  Scapa  North  America, 

Watertown.  NY:  fulv  30.  2000. 
TA-W~iO,080:  Lyon  Fashions,  Inc., 

McAlisterville,  PA:  September  13, 

2000. 
T.\~W-39,556:  Ademco  Group,  Syosset, 

XY:  Octcjber  10.  2000. 
T.-\-W-39,965:  Fishman  and  Tobin.  Inc.. 

Cutting  Dept.,  Medlev,  FL:  August  16. 

2000. 
1  .\-W-39.768:  Power  One.  Allston,  MA: 

lulv  20,  2000. 
T.\-W-39.630:  John  Cane,  Inc.,  Crystal 

Ujke.IL:  June  19.2000. 
T.\-W-39,913:  Gilhrrt  Wood  Products, 

Greenwood,  ME  .August  13.  2000. 
TA-\V-39.750;.'\r\'in  .Mentor,  Inc.,  Light 

Vehicle  Aftermarkft.  Pulaski.  TN:  fulv 

18.  2000 
r.-\-W-4(1.18.5:  Northrop  Gruman, 

Formerly  Known  as  Litton  Wmchester 

Electronics,  Watertown,  CT: 

September  26.  2000 
T.\-W-39,635:  .*lpha  Industries,  Inc., 

Knoxvillr.  TN:  June  27.  2000. 
T.\-W-39.527:  International  Wire 

Group.  Camden  Wire  Division, 

Camden.  NY  and  A:  OWl—CJamden 

Division.  Camden.  NY,  B:  Omega  Wire 

Division,  Williamstown.  NY,  C.  OVV7— 

Jordan  Division.  Jordan.  NY  and  D; 

Omfga — Rome  Division.  Rome,  NY: 

June  15.  2001) 
1  .A-W-39.876:  Elastii  Corporation  of 

America.  Inc  ,  Hemingwav,  SC:  July 

3 1 .  2000. 


T.-\-W-39.495:  Cold  Metal  Products. 

Inc.,  Finishing,  Shipping  and 

Receiving  Departments,  New  Britain, 

CT:  Jane  1,2000. 
TA-W-40,081  Br  A;  Goss  Graphic 

Systems,  Inc.,  Cedar  Rapids,  LA  and 

Westmont,  IL:  September  1,  2000. 
TA-W-39,824:  Amerbelle  Corp.. 

Vernmi,  CT:  August  13.  2000. 
TA-W-39.843;  Ciba  Specialty 

Chemicals,  Old  Bridge.  Nf:  August  8, 

2000. 
TA-W-39.937:  Sanmina  Corp..  Pleasant 

Prairie.  WI:  August  14.  2000. 
TA-W-40.130:  Greenway  Mfg.  Co.. 

Spartanburg,  SC:  September  1 1 ,  2000. 
TA-W-40,114  &■  A;  Phoenix  Apparel 

Resources,  Greensboro,  NC  and 

Sanford.  NC:  September  19.  2000. 

Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibilitv'  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October. 
2001. 

In  order  for  an  affirmative 
determiaation  to  be  made  and  a 
certification  of  eligibility  to  applv  for 
NAFTA-TAA  the  following  group 
eligibilitv'  requirements  of  section  250  of 
the  Trade  Act  must  be  niet: 

(1)  thatia  significanl  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agririillural  firm  or 
appropridte  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employrriBnt  and  either — 

(2)  that! sales  or  production,  or  both,  of 
such  {'ivni  or  subdivision  have  decreased 
absolutelv. 

(3)  that]  imports  from  Mexico  or  Canada  of 
articles  lijce  or  directly  competitive  with 
arlic  les  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  dontributed  imfiortantly  to  such 
workers'  (ieparations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firrd  or  subdivision:  or 

(4)  that]  there  has  been  a  shift  in  production 
by  such  \^'orkers"  firm  or  subdivision  to 
Mexico  of  Canada  of  articles  like  or  directiv 
competitive  with  articles  which  are  produced 
by  the  firfn  or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  t'ac;h  oi  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


.\'AFTA-TAA-05353  &■  A:  Phoenix 

.Apparel  Resources.  Greensboro.  NC 

and  Sanford,  NC 
NAFT'\-TAA-05244:  Hecla  Mining  Co., 

Lucky  Friday  Unit.  Mullan,  ID 
NAFTA-TAA-05200:  Greensboro 

Printing  Co..  Greensboro,  NC 
NAFTA-TAA-0503.5  Alpha  Industries, 

Inc..  Knoxville,  TN 
N.AFTA-TA.A-05377:  Fujitsu 

Microelectronics.  Inc.,  Gresham 

Manufacturing  Div..  Gresham,  OR 
NAFTA-T.AA-OSib.-}.  Elcom,  Inc.,  El 

Paso,  TX 
NAFTA-rAA-0.i336:  Greenway  Mfg. 

Co.,  Spartanburg.  SC 
NAFTA-TAA-0.5305 :  Flomatic 

International.  Div.  of  Sen'end 

International.  Clackamas,  OR 
NAFTA-TA.'\-04683:  National  Steel 

Corp..  Portage.  IN 
NAFTA-TAA-04913:  Equitable 

Resources,  div.  of  Kentuckv  West 

\'irginio  Gas  Co.  LLC.  Prestonburg.  KY 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05124:  Superior  Electric, 

Bristol.  CT:  June  23.  2000. 
NAFTA-T.AA-04y3I.  MCMS,  Inc., 

Nam  pa.  ID:  Mav  22,  2000. 
N.AFT.'\-T.AA-i)53 73:  Northrop 

Grumman,  formerly  known  as  Litton 

Winchester  Electronics,  Watertown, 

CT:  September  26,  2000. 
N.AFTA-TAA-05104:  Ceres  Candles  and 

Gifts.  Inc..  Htn-ivard.  CA:  June  28. 

2000 
NAFTA-TAA-05378:  Burle  Industries, 

Inc.,  Lancaster,  P.A:  September  28, 

2000. 
NAFTA-TAA-05120.  .Ar\-in  Meritor, 

Inc  .  Light  Vehicle  Aftermarket, 

Pulaski,  TN:  lulv  18,  2000 
NAFTA-TAA-05103:  .Ademco  Group, 

Syosset,  NY:  October  10,  2000. 
N.AFTA-TAA-05049:  John  Crane,  Inc., 

Cn'stol  Lake,  IL:  June  21.  2000 
N.AFT.A-T.AA-05238.  Sanmina  Corp., 

Pleasant  Prairie,  WI:  August  27.  2000. 
NAFTA-TAA-04676:  Dve  Works.  Inc., 

Trenton.  NT  Man  h  21.  2000 
N.AFTA-T.AA-046J8:  Schott  Corp., 

Marshall.  MN:  .March  6.  2000 
NAFTA-TAA-05339:  Steele  Apparel. 

Inc.,  Kilmichael.  MS:  September  .5, 

2000 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October. 
2001,  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
531 1 ,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
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Dated:  November  5.  2001. 
Edward  .\.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

(FR  Dor   01-2816=;  Filed  11-8-01:  8:45  am) 

BILUNG  CODE  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39.520] 

Nokia,  Inc.,  Nokia  Mobile  Phones 
Alliance  Gateway,  Fort  Worth,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  fuly  2.  2001  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Nokia.  Inc..  .Nokia 
Mobile  Phones.  .-Mliance  Gateway.  Fori 
Worth.  TX. 

.-\n  active  certification  co\ering  the 
petitioning  group  of  workers  is  alreadv 
in  effect  (TA-W-.39.;^00)  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  thr  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  26th  dav  of 
Ortober.  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adiustment  Assistance. 

IFR  Doi..  01-28165  Filed  11-8-01:  8:45  am] 

BILLING  CODE  4S10-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,450] 

Northwestern  Steel  and  Wire  Company 
Sterling,  IL;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  September  24.  2001.  the 
company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  .Adjustment 
Assistance  (T.AA),  applicable  to  workers 
and  former  workers  of  the  subiect  firm 
The  denial  notice  was  signed  on 
September  5.  2001.  and  was  published 
in  the  Federal  Register  on  September 
21, 2001  (66  FR  48706) 

Information  provided  by  the  companv 
reveals  that  further  investigation  is 
warranted  regarding  imports  of  articles 
like  or  directly  competitive  with  those 
produced  by  workers  at  Northwestern 
Steel  and  Wire  Company,  Sterling, 
Illinois. 


Conclusion 

After  careful  review  of  the 
application.  1  conclude  that  the  claim  is 
of  sufficient  weight  to  lustifv 
reconsideration  of  the  Department  of 
Labor's  prior  decision  The  application 
is.  therefore,  granted 

Signed  at  Washington,  DC,  this  26th  dav  of 
October.  2001 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  01-28167  Filed  11-8-01:  8:45  ami 

BILUt*G  CODE  451(V-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.750] 

Porex  Technologies,  College  Point, 
NY;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Porex  Technologies,  College  Point.  New- 
York.  The  application  contained  no  new- 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination,  'therefore,  dismissal  of 
the  application  was  issued 
TA-W-38.750:  Porex  Technologies 

College  Point.  New  York  (November 
1,2001) 

Signed  at  Washington.  DC.  this  5th  day  of 
November.  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  .Adjustment 

Assistance. 

IFR  Dim    01-28178  Filed  11-8-01:  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.107] 

Timex  Corporation,  Little  Rock.  AR; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 

application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  .Assistance  for  workers  at 
Timex  Corporation.  Little  Rock. 
-Arkansas  "The  app)lication  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 


Department  s  determination   Therefore, 
dismissal  of  the  application  was  issued. 
TA-W-38.107.  Timex  Corporation 
Little  Rock.  Arkansas  (November  1. 
2001) 

Signed  at  Washington.  DC.- this  5th  dav  of 
November.  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-28177  Filed  11-8-01:  8:43  am) 

BtUJNQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W^0.194] 

Tyco  Electronics/AMP  Carlisle.  PA; 
Notice  of  Terminqj^on  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  9.  2001.  in  response 
to  a  petition  filed  by  workers  on  behalf 
of  all  workers  at  Tyco  Electronics/AMP, 
Carlisle.  Pennsylvania. 

The  petition  group  of  workers  is 
under  an  existing  petition  in\  estigation 
for  which  a  determination  has  not  been 
issued  (TA-VV-39.972).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated 

Signed  in  Washington.  DC.  this  30th  day  of 
October.  2001 
Linda  G   Poole. 

Certitying  Officer.  Division  of  Trade 

.Adjustment  Assistance. 

IFR  Doc    01-28170  Filed  11-8-01;  8:45  am) 

BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
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will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  [)artial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  in\ohed. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 

subiect  matter  of  the  in\estigations  may 
request  a  public  hearing,  pro\'ided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  November  19.  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
19, 2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 

[Petitions  instituted  on  10/22/2001] 


the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-53n .  200 
Constitution  Avenue.  N.W.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  22nd  day 

of  October.  2001 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  firm  (petitioners) 


40.231 
40232 
40233 
40  234 
40  235 
40.236 
40237 
40.238 
40239 
40.240 
40  241 
40.242 
40  243 
40  244 
40245 
40  246 
40  247 
40  248 
40  249 
40.250 
40.251 
40252 
40  253 
40  254 
40  255 
40  256 
40  257 
40,258 


Location 


Weiser  Lock  (Co.)  

Exide  Technologies  (DAW)  

Garan  Manufacturing  (Wkrs)  

Agere  Systenns  (IBEW)  

Encssor^Wkrs)       

Slnppit  LVD  (lAMAWj     

A  and  E  Products  (Wkrs)  

Mueller  Eiectnc  Co  (Wkrs)  , 

WG   Beniey   Inc  (Wkrs)   

SBF— Formfit  Apparel  (Wkrs)   

L  and  R  AquacuHure  (Wkrs)         , 

Complex  Tooimg  &  Molding  (Wkrs)  , 

Paulsen  Wire  Rope  (Co.)  

Wmcnester  Electronics  (Wkrs)  

3M    Inc    (Wkrs)  

Incoe  Corporation  (Wkrs)  

IFF,  Inc   (Wkrs)   

ISG'Avne  Systems  Ltd  (Wkrs)  

Lieberi  Corporation  (Wkrs)  

UriCK  Foundn/  (USWA)  

Pratt  and  Austm  iWkrs)  

B'ue  Ridge  Textile  (Co  )  

Mauney  Hosiery  Mills  (Co)  

Graphic  Packaging  lAWPPW)   

Thermatex  Corporation  (PACE)  

Lucent  Technologies  (Wkrs)  

H  R  Jones  Veneer  Inc  (Co.) 

Eudora  Garment  (Wkrs)  


Tucson,  AZ 

Burlington,  lA   

Adamsville,  TN  

Orlando,  FL  

Research  Tri  Pk,  NC 

Akron,  NY  

Forest  City,  NC  

Cleveland,  OH  

Alpena,  Ml  

Lafayette,  TN  

Old  Ocean,  TX  

Boulder.  CO  

Sunbury   PA  

Watertown.  CT  

Gum,  AL  

Frankfort,  1^1 

Salem,  OR  

Bronx.  NY  

Irvine,  CA  

Ene  PA     

Holyoke   MA 

Stateviile  NC  

Kings  Mountain,  NC 

Portland,  OR  

Newton  Falls,  OH  .... 

Columbus,  OH  

Grand  Ronde,  OR  ... 
Eudora.  AR  


Date  of 

petition 


Product(s) 


10/12/200 
10/08/200 
10'02'200 
09/19  200 
10''04/200 
10/03/200 
09 '30 '200 
10''03/200 
09'23'200 
09' 15  200 
092a200 
10/09/200 
10/04/200 
10/05/200 
11/02200 
10/03/200 
10 '02/200 
10/04/200 
09/27/200 
10/01/200 
10/07  200 
10/02/200 
10/10/200 
10/09/200 
10/03/200 
10/10/200 
092a'200 
10/0Z2OO 


Residential  Door  Hardware 
Lead  Acid  Automotive  Battenes 
Children  s  Apparel 
Semiconductor  Products 
Wireless  Handsets 
Metal  Forming  Machines. 
Plastic  Hangers 
Eiectnc  Test  Clips 
Assembly  Fixtures 
Intimate  Apparel 
Fann  Raise  Catfish 
Plastic  Injection  Parts 
Wire  Rope 

RacK  and  Panel  Brazing  Assembly- 
Sheeting  for  Road  Signs 
Injection  Molding  Components. 
Concentrated  Fruit  Juice 
Sports  Collection  Cards 
Power  Supplies  Display  Panels 
Ground  Tools  and  Tooling 
Boxed  Stationery  Tablets 
Pnnted  Sheeting 
Socks 

Carton  Packaging 
Ceramic  Fiber  Insulation. 
Circuit  Packs 
Alder  Veneer 
Work  Pants.  Collars  and  Scrubs 


jFR  Do(    01-28164  Filed  11-8-01:  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.790;  TA-W-38.790B:  TA-W- 
38,7900] 

Wilkins  Industries,  Inc.;  McRae,  GA; 
Jefferson,  GA;  and  New  York  Sales 
Office  New  York,  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 

Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  f(jr  Worker  Adjustment 


Assistance  on  March  30,  2001, 
applicable  to  workers  of  Wilkins 
Industries,  Inc.,  McRae,  Georgia.  The 
notice  was  published  in  the  Federal 
Register  on  May  2,  2001  (66  FR  22006) 

At  thf  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  Jefferson, 
Gt;orgia  and  the  New  York  Sales  Office, 
New  York,  New  York  locations  of 
Wilkins  Industries,  Inc  The  Jefferson, 
Georgia  workers  are  engaged  in  the 
production  of  women's  jeanswear.  The 
New  York  Sales  Office  workers  provide 
sales,  designing  and  marketing  function 
ser\'ices  for  the  subject  firm's 
production  facilities  including  McRae, 
Georgia. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 


Wilkins  Industries,  Inc..  Jefferson 
Georgia  and  the  New  York  Sales  Office, 
New  Y'ork.  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Wilkins  Industries,  Inc,  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,790  is  hereby  issued  as 

follows: 

All  workers  nt  Wilkins  Industries,  Inc., 
Athens,  Georgia  {TA-VV-38.790).  Jefferson, 
Georgia  (TA-W-38.790B)  and  New  York 
Sales  Office,  New  York.  New  York  (TA-VV- 
38.790C;)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  24.  2001.  through  March  30.  2003. 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington.  DC  this  26th  day  of 

October  2001 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-28166  Filed  11-8-01;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04372] 

Bermo  Incorporated,  Sauk  Rapids,  MN; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

Bv  application  of  Mav  31.  2001.  the 
IL'E-GWA  Local  1140  requested 
administrative  reconsideration  of  the 
Departments  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance.  The  denial  notice  applicable 
to  workers  of  Bermo  Incorporated.  Sauk 
Rapids.  MN  was  April  19.  2001  and 
published  in  the  Federal  Register  on 
Mav  3.  2001  (66  FR  22262) 

Pursuant  to  29  CFR  90  18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act.  as 
amended,  were  not  met   Imports  from 
Ganada  or  Mexico  did  not  contribute 
importantly  to  worker  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period 

The  union  (including  written 
notarized  statements  by  subject  plant 
workers)  allege  that  the  companv  moved 
subject  plant  equipment  (i.e..  tooling, 
presses  and  some  machines)  to 
Guadalajara,  Mexico. 

A  shift  in  plant  equipment  (new  or 
used)  to  Mexico  is  not  relevant  to  this 
petition  that  was  filed  on  behalf  of 
workers  producing  electronic  closures. 


A  shift  in  the  production  of  the  actual 
products  produced  at  the  subiect  plant 
is  necessarv'  as  described  in  criterion  (4). 
Although  the  company  shifted  plant 
machinery  to  Mexico,  the  company 
indicated  that  no  plant  production  was 
transferred  from  the  Sauk  Rapids  facilitv 
to  Guadalajara.  Mexico  The  electronic 
enclosures  produced  at  the  subject  plant 
were  produced  for  a  specific  customer 
and  that  production  was  not  shifted  to 
Mexico.  The  small  amount  of 
production  performed  at  the 
Guadalajara  facility  consisted  of 
products  not  produced  at  the  subject 
plant.  The  company  sold  the 
Guadalajara  plant  shortly  after 
production  commenced. 

Conciusion 

.-^fter  review  of  the  application  and 
investigation  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  of  of  the 
facts  which  would  justif\- 
reconsideration  of  the  Department  of 
Labor  s  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC.  this  25th  day  of 
October.  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc  01-28173  Filed  ll-S-Ol:  8:45  ami 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04602:  NAFTA-04602B:  NAFTA- 
4602C] 

Wilkins  Industries,  Inc.:  McRae.  GA; 
Jefferson,  GA;  and  New  York  Sales 
Office.  New  York.  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  section  250(A). 
subchapter  D.  chapter  2.  Title  II.  of  the 
Trade  Act  of  1974  il9  USC  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  .Assistance  on  March  30 
2001 .  applicable  to  workers  of  Wilkins 
Industries,  Inc.,  McRae.  GA,  The  notice 
was  published  in  the  Federal  Register 
on  May  2.  2001  (66  FR  22008) 

.At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  Jefferson. 
Georgia  and  the  New  York  Sales  Office 
New  York.  New  '^'ork  locations  of 
Wilkins  Industries,  Inc  The  Jefferson. 


Georgia  workers  are  engaged  in  the 
production  of  women's  jeanswear.  The 
New  York  Sales  Office  workers  provide 
sales,  designing  and  marketing  function 
ser\'ices  for  the  subject  firm's 
production  facilities  including  McRae, 
Georgia. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Wilkins  Industries,  Inc..  Jefferson, 
Georgia  and  the  New  York  Sales  Office. 
New  York.  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Wilkins  Industries,  Inc.,  who  were 
adversely  affected  by  a  shift  of 
production  of  women's  jeanswear  to 
Mexico. 

The  amended  notice  applicable  to 
.N.\FTA-O4602  is  hereby  issued  as 
follows: 

All  workers  of  Wilkins  Industries.  Inc.. 
McRae,  Georgia  (NAFTA-04602).  Jefferson. 
Georgia  (NAFTA-04602B)  and  New  York 
Sales  Office,  New  York,  New  York  (NAFTA- 
04602C)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
Februan,-  24.  2001,  through  .March  30.  2003, 
are  eligible  to  apply  for  NAFTA-T.AA  under 
section  250  of  the  trade  Art  of  1974. 

Dated:  Signed  at  Washington.  DC.  this  26th 
of  October.  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of.  Trade 
Adjustment  Assistance. 
|FR  Doc  01-28174  Filed  11-8-01;  8:45  am] 

BILLING  C0D€  45H>-30-li« 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federal  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
a\  ailable  from  other  sources.  They 
specifv  the  basic  hourlv  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 .  bv  authority  of  the  Secretar)' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
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as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  C'FR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  ma\'  from  time  to  time  be 
enacted  containing  provisions  for  the 
pavment  of  wages  determined  to  be 
pre\ading  bv  the  .Secretar\  of  Labor  in 
accordance  with  the  Da\is-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
dccordanc  e  with  the  proxisions  of  the 
toregfimg  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federalU'  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
spef  ified  t  lasses  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
\  nlume  causes  procedures  to  be       » 
imprac  ticdl  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supercedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effet  t!\  •> 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  re(  eived  by  the  agency,  whichever  is 
earlier  These  decisions  are  to  be  used 
in  at  ( iiriitnce  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  bv 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
(ontained  in  the  Government  Printing 
Office  (GPO)  document  entitled 

Cieneral  Wage  Determinations  Issued 
L  nder  The  Uavis-Bacon  And  Related 
.Acts."  shall  be  the  minimum  paid  by 
contrd(  tors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govf  rnmental  agency  having  an  interest 
in  thf  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  beuffit  infurmation  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatorv  forms  for  the  purpose  of 
submitting  this  data  mav  be  obtained  bv 
writing  to  the  l.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  rind  Hniir  DivisiDn.  Division  of 


Wage  Determinations,  200  Consitution 
Avenue.  NVV.,  Room  S-3014, 
Washington,  DC  20210. 

Modifitation  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Vohimr  I , 

New  York 

NY010(07(Mar.  2.2001) 

Volume  II 
None 


Volunif  n  \ 

Florida 

KLO  100)1  (Mar.  2, 
FLO  1 0009  (Mar.  2. 
FLOlOOifi  (Mar.  2. 
FL0100il4  (Mar.  2. 
FL0100lJ6(Mar.  2. 
FL0100'6(Mar.  2. 
FLOlOl  )0(Mar.  2. 

Volume  /'  ' 

Illinois 

ILOIOOC  1  (Mar.  2, 
IL0100(2  (Mar  2. 
ILOlOOqe  (Mar.  2. 
IL010007  (Mar.  2. 
ILOlOOtJH  (Mar.  2. 
IL0100q9(Mar.  2. 
ILOlOOll  (Mar.  2. 
IL010013  (Mar.  2, 
ILoiOoil  (Mar.  2. 
ILOIO042  (Mar.  2. 
ILOlOoa  I  (Mar.  2. 
IL01()()24  (Miir.  2. 
I LO 1002 7  (Mar.  2. 
IL01002H  (Mar.  2. 
I  LO  1002')  (Mar.  2. 
IL010030  (Mar.  2. 
IL010()3l  (Mar.  2. 
IL010()i2  (.Mar.  2, 
IL01003:i  (Mar.  2. 
11.01  ooii  (Mar.  2. 
11.01 003()  (Mar.  2. 
ILOIO037  (Mar.  2, 
ILO 10042  (Mar.  2. 
ILOIO043  (Mar.  2, 
1L010()44  (Mar.  2, 
ILOlOOf-)  (Mar.  2. 
IL01004H  (Mar.  2. 
ILOIO049  (Mar.  2. 
IL0100$0(Mar.  2. 
ILOlOOSl  (Mar.  2. 
IL0100^2  (Mar.  2. 
IL0100$4  (Mar.  2. 
110100^7  (Mar.  2. 
ILOlOOftl  (Mar.  2. 
IL0100(i2  (Mar.  2. 
ILOlOOdh  (Mar.  2. 
IL010067  (Mar.  2. 
ILOlOOIiH  (Mar.  2. 
IL0100(i9(Mar.  2. 
ILOIOO:  0(Mar.  2. 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001") 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


Mi(  higan 
M1010007 
M1010026 
M 10 10062 


,Vlar.  2, 
Mar.  2, 
Mar.  2. 


.SI1010063  (Mar. 


2001) 
2001) 
2001) 
2001) 


M1010064  (Mar.  2.2001) 


Volume  V 

Louisiana 

LAOlOOOl  (Mar. 

LA010005  (Mar. 

LA010009  (Mar. 

LA010012  (Mar. 

LAO  100 14  (Mar. 

LAOlOOl.T  (Mar. 

LA010016(Mar. 

LA010018  (Mar 

LA010040  !Mar 

LA01004.i  (Mar. 

LAO  10046  (Mar. 

LAO  1004 7  (Mar. 

LA010048  (Mar. 

LA0100.52  (Mar. 

LA010054  (Mar. 
New  Mexico 

NMOlOOOl  (Mar 

NM010005  (Mar 


2.  2001) 
2.  2001) 
2.2001) 
2.  2001) 
2.  2001) 
2.  2001) 
2.2001) 
2.  2001) 
2.2001) 
2.  2001) 
2.  2001) 
2.2001) 
2.2001) 
2.2001) 
2.  2001) 


2.  2001) 
2.2001) 


Volume  VI 
Colorado 

C:O010001  (Mar.  2. 

CO010002  (Mar.  2, 

COO  10003  (Mar.  2. 

CO010004  (Mar.  2. 

COOl 000.5  (Mar.  2. 

COO  10006  (Mar.  2. 

CO010007  (Mar.  2. 

CO010008  (Mar.  2. 

COOlOOOq  (Mar.  2. 

C:Ou  10010  (Mar.  2. 

COOlOOn  (Mar.  2. 

CO010016  (Mar 

COO  100 18  (Mar 

CO010020  (Mar.  2. 

C;O010021  (Mar  2. 

CO010022  (Mar.  2, 

CO010023  (Mar.  2. 

COO  10024  (Mar.  2, 

CO01()02.T  (Mar.  2. 
North  Dakota 

ND010002  (Mar.  2. 


2.2 


Volume  VII 
Clalifornia 

c;aoioooi 

CA010002 
CAO 10004 
CAO 10009 
CA010027 
CA010028 
CAO  10029 
CA010030 
CAO 10031 
CA010033 
CA010035 
CAO 10036 
CAO 10037 
CAOlOO.'iH 
CAO  10039 
CAO  10040 

c:ao  10041 


(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar.  2. 
(Mar  2. 
(Mar.  2. 
(Ntar  2. 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 

2001) 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
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including  those  noted  above,  mav  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  I'nder  The  Davis- 
Bacon  And  Related  Acts '.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
wvx-w. access. gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Ser\  ice  [bttp:// 

davisbacon.fedworld.gov]  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
[)urchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  States. 
Subscriptions  include  an  annual  edition 
(issued  in  lanuary  or  February)  which 
includes  all  current  genera!  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  1st  day  of 

\o\  ember  2001. 

Carl  ).  Poleskey. 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Do<:  01-27787  Filed  11-8-01:  8:45  ami 

BILUNG  CODE  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-140)) 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC). 
Astronomical  Search  for  Origins  and 
Planetary  Systems  Subcommittee 
(OS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee,  Astronomical 
Search  for  Origins  Planetarj'  Systems 
Subcommittee. 

DATES:  Monday.  December  3.  2001.  8:30 
am  to  5  p.m.,  and  Tuesday,  December 
4,  2001,  8:30  to  5  p.m. 
ADDRESSES:  Hilton  Cocoa  Beach 
()>  t  aninint   1550  North  Atlantic 
Avenue.  Cocoa  Beach,  Florida  32931- 
3268 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Meirian  Norris,  Code  SB.  National 

Aeronautics  and  Space  Administration, 

Washington.  DC  20546.  (202)  358-4452. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  capacity  of  the  room.  The  agenda 

for  the  meeting  includes  the  following 

topics: 

— Origins  Roadmap 

— Astronomy  and  Physics  Research 

Programs 
— Astrobiolog)' 
— Stratospheric  Observatory  for  Infrared 

Astronomy 
— Government  Performance  and  Results 

Act 

If  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  M.  McCormick. 

.^dviso^y■  Committee  Management  Officer. 
.\'ational  Aeronautics  and  Space 
Administration . 
[FR  Dor.  01-28141  Filed  11-8-01:  8:45  ami 

BILLING  CODE  75' 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-141)] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC). 
Sun-Earth  Connection  Advisory 
Subcommittee  (SECAS):  Meeting 

AGENCY:  National  Aeronautics  and 
Sp.»  e  .Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisorv'  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautic:s  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisor\'  Committee.  Sun-Earth 
Connection  .Adx  is(ir\  Subcommittee. 


DATES:  Monday,  December  3.  2001,  8:30 
a.m.  to  5  p.m..  and  Tuesdav,  December 
4,  2001.  8:30  a.m.  to  5  p.m' 
ADDRESSES:  Hilton  Cocoa  Beach 
Oceanfront.  1550  North  Atlantic 
Avenue,  Cocoa  Beach.  Florida  32931- 
32G8. 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms. 
Manar,  .\orn,-,  {      Ir  ^ii    National 
Aeronautics  and  Space  Administration, 
Washington   DC  20=^46   202/358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 
— Sun-Earth  Connection  Program 

Over\'iew 
— Living  With  a  Star  Update 
— Sun-Earth  Connection  Roadmap  and 

Strategic  Plan 
— Discussion  and  Writing  Groups 

It  is  imperative  that  the  meeting  be 
hold  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  .M.  .McCormick. 

Advisory  Committee  Management  Officer. 
\ational  Aemnaulics  and  Space 
Administration. 

|FR  Doc.  01-28142  Filed  ll-«-01:  8:45  ami 

BILLING  CODE  7510-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-142)] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC). 
Solar  System  Exploration 
Subcommittee  (SSES).  Meeting 

AGENCY:  National  Aeronautics  and 
Spa'  f>  .Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisor\'  Committee  Act.  Pub. 
L.  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory'  Committee,  Solar  System 
Exploration  Subcommittee. 
DATES:  Monday.  December  3.  2901,  8:30 
a.m.  to  5  p.m.,  and  Tuesday,  December 
4.  2001    8:30  to  5  p.m. 
ADDRESSES:  Hilton  Cocoa  Beach 
Oceanfront.  1550  North  Atlantic 
Avenue,  Cocoa  Beach,  Florida  32931- 
3268. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  \^)rn^  i      :■    ":■    .\atiunal 
Aeronautics  an  ;' i  1      .administration. 
Washington.  DC  20546,  (202)  358-4452. 
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SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  ^)ublic  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 

topics: 

— Solar  System  Program  Update 

— Space  Scienc:e  Update 

— Mars  Program 

— Outer  Planet-.  Program 

— Inner  Planets  Program 

— Technology  Issues 

— Research  and  Data  Analysis 

It  IS  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  kev 
participants.  \'isitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  M.  McCormick, 

Advisory  Committee  Management  Officer. 

\ational  Aeronautics  and  Space 

Administration. 

\FK  Doc.  01-28143  Filed  11-8-01;  8:45  am] 

BILUNG  CODE  751(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-143)] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC), 
Structure  and  Evolution  of  the 
Universe  Subcommittee  (SEUS): 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisorv  (>)mmittee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisor\'  Council.  Spac  e  Science 
Advisory  Committee,  Structure  and 
Evolution  of  the  Universe 
Subcommittee 

DATES:  Mondav.  December  3,  2001,  8:30 
am  to  5  p.m  .  and  Tuesdav.  December 
4,  2001.  8:30  to  5  p.m. 
ADDRESSES:  Hilton  Cocoa  Beach 
Oceanfront.  1550  North  Atlantic 
Avenue.  Cocoa  Beach.  Florida  32931- 
3268 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Marian  Norris,  Code  SB.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  (202)  358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Assrjciate  Administrators  Report 
— Division  Director's  Report 
— Research  and  Analysis  Program 
Update 


— Report  from  Roadmap  Team 
— Updates  on  Roadmap  Missions 
— Evaluation  of  SEU  Program 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  M.  McCormick, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Dor.  01-28144  Filed  1 1-8-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency;  Nuclear  Regulatorj' 
Commission  (NRG). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  Part  61 — Licensing 
Requirements  for  Land  Disposal  of 
Radioactive  Waste. 

2.  Current  OMB  approval  number: 
3150-0135. 

3.  Hou-  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  as  needed  Other  reports  are 
submitted  annuallv  and  as  other  events 
require. 

4    Who  is  required  or  asked  to  report: 
Applicants  for  and  holders  of  an  NRC 
license  for  land  disposal  of  low-level 
radioactive  waste,  and  all  generators, 
collectors,  and  processors  of  low-level 
waste  intended  for  disposal  at  a  low- 
level  waste  facility. 

5.  The  number  of  annual  respondents: 
3 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  4,059  hours  (42  hours  for 
reporting  plus  4.017  hours  for 
recordkeeping)  or  approximately  4.7 
hours  per  response. 

7.  Abstract:  Pari  61  establishes  the 
procedures,  criteria,  and  license  terms 
and  conditions  for  the  land  disposal  of 
low-level  radioactive  waste.  Reporting 


and  recordkeeping  requirements  are 
mandatory  or.  in  the  case  of  application 
submittals,  are  required  to  obtain  a 
benefit.  The  information  collected  in  the 
applications,  reports,  and  records  is 
evaluated  by  the  NRC  to  ensure  that  the 
licensee's  or  applicant's  physical  plant, 
equipment,  organization,  training, 
experience,  procedures,  and  plans 
provide  an  adequate  level  of  protection 
of  public  health  and  safety,  common 
defense  and  security,  and  the 
environment. 

Submit,  by  lanuary  8.  2002.  comments 
that  address  the  following  questions: 

1   Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technologv' 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  N'RC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville.  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  (http:.'/ 
wwwnrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton.  U.S  Nuclear 
Regulatory  Commission.  T-6  E  6, 
Washington,  DC  20555-0001.  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BIS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  No\  ember.  2001 

For  the  Nuclear  Regulatory  Commission. 

Brenda  |o.  Shelton, 

\'RC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer 

|FR  Doc  01-28184  Filed  11-8-01,  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271] 

Amergen  Vermont.  LLC;  Notice  of 
Withdrawal  of  Application  for  Approval 
of  Direct  and  Indirect  License 
Transfers 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
permitted  the  withdrawal  by  AmerGen 
Vermont,  LLC  of  its  August  14,  2000, 
application  for  approval  of  certain 
proposed  direct  and  indirect  transfers  of 
Facility  Operating  License  No.  DPR-28 
for  the  Vermont  Yankee  Nuclear  Power 
Station,  located  in  Windham  County, 
Vermont. 

The  approval  of  the  proposed  direct 
and  indirect  license  transfers  would 
have  allowed  the  transfer  of  Vermont 
Yankee  Nuclear  Power  Station  under 
several  scenarios  from  Vermont  Yankee 
Nuclear  Power  Corporation  to  AmerGen 
Vermont,  LLC.  The  transfer  n^  the 
facility  to  AmerGen  Vermont.  LLC  will 
no  longer  occur. 

The  Commission  had  previouslv 
issued  a  .Notice  of  Consideration  of 
Approval  of  Proposed  Direct  and 
Indirect  License  Transfers  published  in 
the  Federal  Register  on  August  31 ,  2000 
(65  FR  53037).  However,  by  letter  dated 
August  27,  2001,  the  applicant 
withdrew  the  request  for  approval. 

For  further  details  with  respect  to  this 
action,  see  the  license  transfer 
application  dated  .\ugust  14.  2000,  and 
the  applicant's  letter  dated  August  27, 
2001.  which  withdrew  the  application 
Documents  may  be  examined,  and  or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland  Publicly 
available  records  will  be  accessible 
electronically  from  the  .^gencN-wide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site.  /i»p.//v*'ww.nrc.govAV/?C/ 
ADAMS/mdex/html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-^209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  November  2001. 


For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pulsifer, 
Project  Manager.  Section  2.  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-28185  Filed  11-8-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271] 

Amergen  Vermont.  LLC;  Notice  of 
Withdrawal  of  Application  for  Approval 
of  Indirect  License  Transfer 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
permitted  the  withdrawal  by  .\merGen 
Vermont.  LLC  of  its  February  28,  2000. 
application,  as  supplemented  on  Mav 
12.  June  1.  and  June  28   2000.  for 
consent  to  the  indirect  transfer  of 
Facility  Operating  License  No  DPR-28 
for  the  Vermont  Yankee  Nuclear  Power 
Station,  located  in  Windham  Countv. 
Vermont 

The  proposed  indirect  license  transfer 
would  have  occurred  in  cormection 
with  the  restructuring  of  .AmerGen 
Vermont.  LLC's  parent  organization 
following  the  direct  transfer  of  the 
V^ermont  Yankee  Nuclear  Power 'Station 
operating  license  from  Vermont  Yankee 
Nuclear  Power  Corporation  to  AmerGen 
\'ennont.  LLC  The  direct  transfer  to 
AmerGen  Vermont.  LLC.  previously 
approved  by  the  Commission,  will  no 
longer  occur. 

Tne  Commission  had  previouslv 
issued  a  Notice  of  Consideration  of 
Approval  of  Transfer  of  facility 
operating  license  published  in  the 
Federal  Register  on  luh  19.  2000  i65  FR 
44841)  However,  by  letter  dated  August 
27.  2001.  the  applicant  withdrew  the 
request  for  approval 

For  further  details  with  respect  to  this 
action,  see  the  license  transfer 
application  dated  February  28.  2000. 
supplements  dated  on  May  12.  [une  1. 
and  lune  28.  2000,  and  the  applicant's 
letter  dated  .August  27,  2001.  which 
withdrew  the  application  Documents 
may  be  examined,  and/ or  copied  for  a 
fee.  at  the  N'RC's  Public  Document 
Room,  located  at  One  White  Flint  .North. 
11 555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publiclv  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Svstems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site  /jftp.v/M'Mi*  nrc.gov/\RC/ADAMS/ 
index/html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 


accessing  the  documents  located  in 
.ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR!  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  email  to  pdr<anrc.gov 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  November  2001 . 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pulsifer, 
Project  Manager,  Section  2.  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-28186  Filed  11-8-01:  845  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste:  Notice  of  liAeeting 

The  Advisorv  Committee  on  Nuclear 
Waste  (ACN-Wj  will  hold  its  130th 
meeting  on  November  27-29.  2001,  at 
11545  Rockville  Pike.  Rockville, 
Maryland   Room  T-2B3 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday.  Sovember  27.  2001 

A  8:30-9:30  A. M:  Opening 
Statement/Planning  and  Procedures 
(Open) — The  Chairman  will  open  the 
meeting  with  brief  opening  remarks. 
The  Committee  will  then  review  items 
under  consideration  at  this  meeting  and 
consider  topics  proposed  for  future 
ACNW  meetings 

B.  9  45-1000  AM    Introductory- 
Comments  Statement  of  Objectives  and 
CHpmpw  (Open) — The  Chairman  will 
state  the  objectives  of  the  Workshop  and 
provide  an  over\-iew 

C.  10:00-10:45  AM    Technical  Issues 
Associated  with  Future  Regulatory 
Decisions  (Open) — Panelists  will 
discuss  forthcoming  regulatory  issues 
and  the  additional  work  required  from 
their  perspective  to  provide  the 
information  needed  for  the  future 
regulator\-  decisions 

D   2  0  45-4:30  P.M  :  Knowledge  and 
Technical  Tools  Seeded  for  Future 
Regulatory  Decisions  (Open) — 
Presentations  will  be  provided  on  the 
knowledge  and  technical  tools  needed 
for  future  regulator,  decisions,  focusing 
on  radionuclide  transport  and  source 
term.  A  panel  discussion  will  formally 
conclude  this  session  and  audience 
participation  will  be  invited 

E   4  30-5  15  P  M    Performance 
Confirmation  for  the  Proposed  High 
Level  Waste  Repository  at  Yucca 
Mountain.  .\1'  (Open! — The  Committee 
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will  retieive  an  information  briefing  on 
the  NRC  .stafTs  performance 
confirmation  pian.s  for  Yucca  Mountain. 
NV 

F.  5:30-6:00  PM  :  Discussion  of 
Proposed  AC^fW  Reports  (Open)— The 
(nmmittee  will  discuss  proposed 
.\(;NW  reports  on  Yucca  Mountain 
Performance  Confirmation.  ACRS/ 
ACNW  November  14.  2001  loint 
Subcommittee  Meeting  on  Risk- 
informed  Regulation  in  NMSS,  GTCC 
Waste  and  Sealed  Source  Issue  and 
C'onservatism. 

Wednesday.  Sovember  28.  2001 

G.  8:30-8:35  AM    Opening  Remarks 
by  the  ACS'W  Chaifinan  (Open) — The 
ACNW  Chairman  will  make  opening 
remarks  regarding  tJie  conduct  of  the 
meetmg 

H.  8:35-9:00  A.M  :  Summary  of 
Discussion  from  the  First  Day  (Open) — 
Members,  with  input  from  workshop 
participants,  will  summarize  key 
observations  from  first  day 
presentations/  discusiions. 

/  9:00-12:15  P  M  :  Knowledge  and 
Technical  Tools  Needed  for  Future 
Regulatory  Decisions-What  Research  is 
Needed  (Open) — Presentations  will  be 
provided  by  experts  in  selected  areas  as 
to  how  research  can  be  used  to  develop 
the  needed  knowledge  and  technical 
tools. 

J.  1:15-4:30  P  M.:  Prioritization  of 
NRC-Sponsored  Research — How  Should 
it  Be  Done  (Open) — Panelists  will 
present  their  perspectives  as  to  how  to 
address  what  research  projects  are 
necessary  and  will  add  the  most  value 
to  the  relevant  regulatorv  decisions. 

K.  4:30-5:30  PM  :  Workshop 
Summar\'  and  General  Discussion 
(Open) — Discussion  among  Members 
and  meeting  participants  as  to  workshop 
findings  and  a  summarization  of  key 
observations  resulting  from  this  two  day 
workshop 

L.  5:45-6:00  P  M  :  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— The  next  meeting  with  the 
('ommissioners  is  scheduled  to  be  held 
in  the  Ciommission  Conference  Room  at 
9:30  am  in  One  White  Flint  North  on 
lanuan,'  9.  2002  The  Committee  will 
review  its  proposed  presentations.  The 
following  items  will  be  discussed: 

•  Sufficiencv  Review 

•  TSPA-SR 

•  Research  Program  in  Radioactive 
Waste 

•  Chemistrv'  Issues 

•  Risk-Informed  Performance-Based 
Regulation  of  Waste 

Thursday.  S'ovember29.  2001 

M.  8:30-8:35  AM    Opening  Remarks 
by  the  ACNW  Chairman  (Open)— The 


ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

N.  8:35-11:45  A.M.:  Supplemental 
Science  and  Performance  Analysis 
(SSPAI  (Open)— The  Committee  will 
receive  input  on  the  SSPA  from 
representatives  from  the  following: 
NRC,  Clark  County.  NV.  and  DOE. 

O.  12:45-3:30  P.M.:  PreparaUon  of 
ACNW  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACNW  reports. 

P.  3:30-4:00  PM  :  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

PnK:edures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50461).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\- 
Howard  I  Larson.  ACNW,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Larson  as  to  their  particular  needs. 
Further  information  regarding  topics  to 
be  discussed,  whether  the  meeting  has 
been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  bv  contacting  Mr.  Howard  J. 
Larson.  ACNW  (Telephone  301/415- 
6805).  between  8:00  A.M.  and  4:00.P.M. 
EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 


Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown.  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  atid 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  fo3  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  October  .S.  2001. 
Andrew  L,  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-2818.3  Filed  11-8-01;  8:45  am] 
BILUNG  CODE  7590-01 -4> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the 
Sutjcommittees  on  Human  Factors  and 
Safety  Research  Program;  Postponed 

The  joint  meeting  of  the  ACRS 
Subcommittees  on  Human  Factors  and 
Safety  Research  Program  scheduled  to 
be  held  on  November  15,  2001.  in  Room 
T-2B3.  11545  Rockville  Pike,  Rockville, 
Maryland  has  been  postponed  at  the 
request  of  the  NRC  staff.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  Fridav,  November  2.  2001 
(66  FR  55710).  Rescheduling  of  this 
meeting  will  be  announced  in  a  future 
Federal  Register  Notice. 

For  further  information  contact:  Mr. 
Michael  T.  Markley,  cognizant  ACRS 
staff  engineer  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p  m.  (EST) 
or  by  e-mail:  MTM@SRC.gov. 

Dated:  November  5.  200! 
Sher  Bahadur. 

Associate  Director  for  Technical  Support. 
ACRS/ACXW. 

|FR  Doc  01-28181  Filed  11-8-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  ttie  ACRS 
Subcommittee  on  Materials  and 
Metallurgy;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Materials 
and  Metallurgy  will  hold  a  meeting  on 
November  29.  2001,  Room  T-2B3, 
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11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  November  29.  2001-8:30 
a.m.  until  12:00  Noon. 

The  Subcommittee  will  hear 
presentations  from  representatives  of 
the  staff  and  the  Nuclear  Energy 
Institute  (NEI)  concerning  the  latest 
revision  of  NEI  97-06.  "Steam  Generator 
Program  Guidelines,"  and  the  Generic 
License  Change  Package  Issues.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  onlv 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made 

Diiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
NEI.  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opport\inity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:00  a.m.  and  3:45  p.m. 
(EST)  Persons  plaiuiing  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 


Dated:  November  5.  2001. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/.^CNW 

[FRDoc  01-28182  Filed  ll-«-01;  8:45  am] 

WLLING  CODE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  the  Draft 
Supplen>ent  to  the  Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 
and  Notice  of  Public  Meetings 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulator}'  Commission  (NRC) 
has  published  draft  Supplement  1  to 
NUREG-0586.  "Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 
[GEISl,"  dealing  with  decommissioning 
of  nuclear  power  reactors 

The  draft  supplement  to  the  GEIS  is 
available  electronically  through  the 
NRC's  Public  Electronic  Reading  Room 
(PERR)  found  on  the  Internet  at  the 
following  web  address:  http:// 
w^^l^■.n^cgov/NRC/.^DAMS/in  dex.html 
From  this  site,  the  public  can  gain 
access  to  the  NRC's  Agencv-wide 
Document  Access  and  Management 
Systems  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  The  draff  report  can  also  be 
examined,  or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room  found  at 
One  White  Flint  North.  11555  Rockville 
Pike  (first  floor).  Rockville.  MD  If  you 
do  not  have  access  to  AD.^MS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  or 
301^15-4737.  or  by  e-mail  to 
pdi^nrc.gov. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  December  31 ,  2001 
Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date  Written 
comments  on  the  draft  supplement  to 
the  GEIS  should  be  sent  to:  Chief.  Rules 
and  Directives  Branch,  Division  of 
Administrative  Ser\-ices.  Mailstop  T  6  D 
59,  U.S.  Nuclear  Regulator\' 
Commission,  Washington,  DC  20555- 
0001 

Comments  mav  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 


Rockville,  Mar\land,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays 
Comments  may  be  submitted 
electronically  to  the  NRC  to  the  e-mail 
address  dgeis<Q,nrc.gov  All  comments 
received  by  the  N'RC.  including  those 
made  by  Federal.  State,  and  local 
agencies;  Indian  tribes;  or  other 
interested  persons,  will  be  accessible 
electronically  through  N'RC's  PERR  link 
listed  above,  and  can  be  examined,  or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room  in  Rockville. 
Mar>land. 

Notice  is  hereby  given  that  the  NRC 
staff  will  hold  four  public  meetings  to 
present  an  overview  of  the  dr>ft 
supplement  to  the  GEIS  and  to  accept 
public  comments  on  the  document  The 
public  meetings  will  be  held  at  the 
following  locations  and  dates: 

December  4.  2001 

The  .Argent  Hotel.  50  Third  Street.  San 
Francisco.  CA  94103.  1-415-974- 
6400 

December  10,  2001 

Boston  Marriott  Copley  Place.  110 
Huntmgton  Avenue.  Boston,  MA 
02116.-617-236-5800 

December  6.  2001 

The  Drake.  140  East  Wallon  Place, 
Chicago.  IL  60611.  1-312-787-2200 

December  12.  2001 

Mamott  Marquis.  265  Peachtree  Center 
Avenue.  Atlanta.  G.\  30303   1-404- 
521-0000 

The  meetings  will  commence  at  7 
p  m  and  will  continue  until  10  p.m.  -All 
meetings  will  be  transcribed  and  will 
include  (1)  a  presentation  of  the 
contents  of  the  draft  supplement  to  the 
GEIS,  and  (2)  the  opportunity  for 
interested  government  agencies, 
organizations,  and  individuals  to 
provide  comments  on  the  draft  report. 
AddiUonally.  the  N'RC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  No  comments 
on  the  draft  supplement  to  the  GEIS  will 
be  accepted  during  the  informal 
discussions.  To  be  considered, 
comments  must  be  provided  either  at 
the  transcnbed  public  meetings  or  in 
writing,  as  discussed  below  Persons 
may  register  to  attend  or  present  oral 
comments  at  a  meeting  by  contacting 
Mr  Dino  Scaletti  by  telephone  at  1- 
800-368-5642.  extension  1104.  or  by 
Internet  to  the  NRC  at  dgeis<6nrc  gov  no 
later  than  November  27,  2001   Members 
of  the  public  may  also  register  to 
provide  oral  comments  within  15 
minutes  of  the  start  of  each  session 
Individual  oral  comments  may  be 
limited  by  the  time  available,  depending 
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on  the  number  of  persons  who  register. 
If  special  equipment  or  accommodations 
are  needed  to  attend  or  present 
information  at  the  public:  meeting,  the 
need  should  be  brought  to  Mr.  Scaletti's 
attention  no  later  than  November  27, 
2001 .  to  provide  the  NRC  staff  adequate 
notice  to  determine  whether  the  request 
can  be  accommodated 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dino  Scaletti.  Risk-Informed  initiatives. 
Environmental.  Decommissioning,  and 
Rulemaking  Branch.  Division  of 
Regulator\'  Improvement  Programs,  U.S. 
.Nluclear  Regulator,'  Commission. 
Washington.  DC  20555.  Mr  Scaletti  may 
be  contacted  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  at  Kockviile.  Maryland,  this  2nd  day 
of  November,  2001. 

For  the  Nuclear  Regulatory  Commission. 
(Cynthia  .\.  Carpenter. 
Chief,  Risk  Informed  Initiatives. 
Environmental.  Decommissioning,  and 
Rulemakmg  Branch.  Division  of  Regulatory 
Improvement  Programs.  Office  of  Nuclear 
Hfurtor  Regulations 
IFR  Dor.  01-28088  Filed  11-8-01;  8:45  am] 

BILUNG  CODE  7590-01 -P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Information 
Collection:  Standard  Form  2800  and  SF 
2800A 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub 
L.  104-13,  May  22.  1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  intends  to  sub  nit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  nf  an  information 
collection.  SF  2800.  Application  for 
Death  Benefits  Under  the  Civil  Service 
Retirement  System  (CSRS),  is  needed  to 
collect  information  so  that  OPM  can  pay 
death  benefits  to  the  survivors  of 
Federal  employees  and  annuitants.  SF 
2800A.  Documentation  and  Elections  in 
Support  of  Application  for  Death 
Benefits  When  Deceased  Was  an 
Employee  at  the  Time  of  Death,  is 
needed  for  deaths  in  service  only  so  that 
survivors  can  make  the  needed  elections 
regarding  militar%'  ser\ice. 

Comments  are  particularly  invited  on: 
— Whether  this  collection  of  information 

is  necessar\  for  the  proper 

performance  of  functions  of  OPM.  and 

whether  it  will  have  practical  utility; 


— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 
Approximately  68,000  SF  2800's  are 
processed  annually.  The  form  requires 
approximately  45  minutes  to  complete. 
An  annual  burden  of  51,000  hours  is 
estimated. 

Approximately  6,800  applicants  will 
use  SF  2800A  annually.  This  form  also 
requires  approximately  45  minutes  to 
complete.  An  annual  burden  of  5.100 
hours  is  estimated.  The  total  burden  is 
56.100  hours. 

For  copies  of  this  proposal,  contact 
Marv  Beth  Smith-Toomev  on  (202)  606- 
8358,  F.\X  (202)  418-3251  or  E-mail  to 
mbtoome\'®opm.gov.  Please  include 
your  mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  January 
8.  2002. 

ADDRESSES:  Send  or  deliver  comments 

to  Ronald  W.  Melton.  Chief.  Operations 

Support  Division,  Retirement  and 

Insurance  Ser\'ice.  U.S.  Office  of 

Personnel  Management,  1900  E  Street. 

NW,  Room  3349A.  Washington,  DC 

20415-3540 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION  CONTACT: 

Donna  G.  Lease.  Team  Leader,  Forms 

Analysis  and  Design.  Budget  & 

Administrative  Services  Division,  (202) 

606-0623. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  lames. 

Director 

[PR  Doc  01-28055  Filed  11-8-01;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3826] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Exchanges  and  Training  Programs  for 
Europe  and  Eurasia:  Armenia, 
Azert>aijan,  Georgia,  Kazakhstan, 
Kyrgyzstan,  Russia,  Turkmenistan, 
Ukraine,  and  Uztiekistan 

SUMMARY:  The  Office  of  Citizen.  Europe/ 
Eurasid  Division,  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for 
Exchanges  and  Training  Programs  for 
Europe  and  Eurasia:  Armenia, 


Azerbaijan,  Georgia,  Kazakhstan, 
Kyrgyzstan,  Russia,  Turkmenistan, 
Ukraine,  and  Uzbekistan. 

Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  submit 
proposals  to  conduct  exchanges  and 
training  programs. 

Program  Information 

Overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  (EGA)  invites  applicants 
to  submit  proposals  that  encourage  the 
growrth  of  democratic  institutions  in 
Armenia,  Azerbaijan.  Georgia. 
Kazakhstan,  Kyrgyzstan.  Russia. 
Turkmenistan.  Ukraine,  and  Uzbekistan. 
(Note:  The  Department  previously 
referred  to  this  region  as  the  New 
Independent  States  (NIS).  It  is  now 
being  referenced  as  Europe  and  Eurasia.) 
Exchanges  and  training  programs 
supported  by  institutional  grants  from 
EGA  should  operate  at  two  levels:  they 
should  enhance  institutional 
partnerships,  and  they  should  offer 
practical  information  to  individuals  and 
groups  to  assist  them  with  their 
professional  and  volunteer 
responsibilities. 

Strong  proposals  usually  have  the 
following  characteristics:  an  active, 
existing  partnership  between  a  U.S. 
organization  and  an  in-country 
institution(s);  a  proven  successful  track 
record  for  conducting  program  activity; 
cost-sharing  from  U.S.  and  in-country 
sources,  including  donations  of  air  fares, 
hotel  and/or  housing  costs,  ground 
transportation,  interpreters,  room 
rentals,  etc.;  experienced  staff  with 
language  ability;  a  clear,  convincing 
plan  outlining  exactly  how  the  program 
components  will  be  carried  out  and  how- 
permanent  results  will  be  accomplished 
as  a  result  of  the  grant;  and  a  follow-on 
plan  that  extends  beyond  the  EGA  grant 
period.  Knowledge  of  the  current 
technological  capacity  (Internet 
connectivity,  email,  hardware  and 
software)  of  in-country  partners  and 
their  countries  and/or  regions,  and  a 
description  of  the  role  of  technology  in 
the  proposed  program,  are  essential. 
Cost  sharing,  which  should  be  included 
in  the  budget,  must  be  in  tangible  forms, 
both  in-kind  and  monetary.  Cost  sharing 
may  be  contributed  to  the  program  by 
the  prospective  grantee  institution,  in- 
country  partners  and  by  third  party 
sources. 

Unless  otherwise  specified  below;  (1) 
Program  activity  may  include:  "training 
of  trainers  (TOT),"  internships,  short- 
term  training,  consultations,  study 
tours,  site  visits,  and  extended. 
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intensive  workshops;  and  (2) 
programming  may  take  place  in  the 
United  States  and/or,  when  possible,  in 
Armenia.  .Azerbaijan,  Georgia, 
Kazakhstan.  Kyrgyzstan.  Russia. 
Turkmenistan.  L^kraine.  and  Uzbekistan. 
Proposals  should  reflect  a  practical 
understanding  of  the  c:urrent  political, 
economic  and  social  environment  that  is 
relevant  to  the  theme  addressed  in  the 
proposal.  In  order  to  avoid  the 
duplication  of  activities  and  programs, 
proposals  should  also  indicate 
knowledge  of  similar  projects  being 
conducted  in  the  region. 

Applicants  are  expected  to  identif\' 
the  U.S.  and  in-country  partner 
organizations  and  individuals  with 
whom  they  are  proposing  to  collaborate 
and  describe  in  detail  previous 
cooperative  projects.  Specific 
information  about  in-country  partners' 
activities  and  accomplishments  is 
required  and  should  be  included  in  the 
section  on  institutional  Capacitv." 
Resumes  for  individuals  mentioned  in 
the  proposal  should  be  provided, 
including  proposed  U.S.  and  in-countn- 
staff  trainers,  consultants,  etc.  Letters  of 
support  from  partner  organizations  as 
well  as  internship  and  site  visit  hosts 
should  be  included  in  the  proposal. 

Programs  should  be  designed  so  that 
the  sharing  of  information  and  training 
that  occurs  during  the  grant  period  will 
continue  long  after  the  grant  period  is 
over.  Proven  methods  of  sustainability 
include,  but  are  not  limited  to:  a  model 
TOT  program  that  would  include  initial 
training,  practice  presentation  sessions 
for  the  in-country  participants,  followed 
by  training  activities  coordinated  and 
implemented  by  the  in-country 
participants  in  their  home  countries:  a 
commitment  to  create  or  support  in- 
country  training/resource  centers;  plans 
to  create  online  communities, 
professional  networks  or  professional 
associations;  regularly  published 
electronic  and/or  hard-copy  newsletters; 
and  tmgoing  mentoring  through  Internet 
communication. 

To  be  eligible  for  a  grant  award  under 
this  competition,  the  proposed  training 
and  exchange  programs  must  address 
one  of  the  following  specific  themes  for 
single  countn,'  projects.  Multi-country 
projects  are  not  eligible  for  this 
competition.  Proposals  for  projects  in 
Belarus.  Moldova  and  Tajikistan  are  not 
eligible. 

•  Media  Training  (Armenia  or 
Azerbaijan  or  Kazakhstan  or  Kyrgyzstan 
or  Russia) 

•  Press  Spokesperson  Training 
(Georgia  or  Uzbekistan) 

•  Tourism  and  Economic 
Development  (Armenia  or  Ukraine) 

•  Business  Development  (Azerbaijan) 


•  Librar\'  Exchanges  (Georgia  or 
Ukraine) 

•  Youth  Issues  (Russia) 

•  Civil  Rights  (Kazakhstan) 

•  Lawmaker  Exchange 
(Turkmenistan) 

•  Public  Health  (Russia) 

Media  Training 

EGA  is  interested  in  proposals  from 
applicants  who  possess  a  thorough 
understanding  of  the  current  state  and 
needs  of  the  media  in  .Armenia. 
Azerbaijan.  Kazakhstan.  K\Tgyzstan  and 
Russia.  Training  activities  should  not 
duplicate  the  work  done  under  recent  or 
existing  media  training  programs,  but 
should  complement  those  efforts. 
Proposals  should  include  in-countr\ 
and  US  -based  training  activities  for 
journalists  and/or  media  outlet 
managers  When  proposing  a  U.S. -based 
component,  the  program  should  include 
a  hands-on  internship  training 
component  at  an  appropriate  media 
outlet  For  these  internships,  the  names 
of  those  media  outlets  willing  to  host 
participants  should  be  provided,  and 
the  applicant  should  describe  why  these 
media  establishments  have  been  chosen. 
Internships  may  be  developed  for 
individuals  or  small  groups  consisting 
of  not  more  than  three  persons.  If  the 
small  group  format  is  used,  the 
internships  must  have  a  practical 
program  component  with  hands-on 
experience.  Efforts  should  be  made  to 
recruit  participants  who  possess  a 
working  knowledge  of  the  English 
language.  If  participants  who  do  not 
speak  English  are  nominated  for  the 
U.S. -based  program,  the  applicant 
should  explain  how  the  interpreting 
needs  of  those  participants  will  be  met. 
In-country  activities  may  include 
workshops  and  seminars.  These 
seminars  and  workshops  mav  be  led  bv 
the  participants  themselves,  or  by  U.S. 
trainers.  Continuous  activities, 
including  mentoring  and  consultations 
between  US. -based  trainers  hosts  and 
participants,  should  be  conducted 
throughout  the  life  of  the  grant  and 
described  in  detail. 

For  Armenia 

Media  programs  for  Armenia  should 
focus  on  television  production  and 
broadcasting.  Programs  should  include  a 
two-way  exchange  whereby  an  expert 
(or  experts)  in  production  and  broadcast 
techniques  will  travel  to  Armenia  to 
conduct  practical  seminars  At  the 
conclusion  of  the  seminars,  the  experts, 
in  consultation  with  the  Public  Affairs 
Section  (PAS)  at  the  American  Embassy 
in  Yerevan,  will  designate  teams 
composed  of  journalists  and 
cameramen,  as  well  as  producers  to  be 


sent  to  the  U.S.  for  an  internship  of 
approximately  one  month  at  comparable 
television  stations. 

For  Azerbaijan 

Media  programs  for  Azerbaijan  should 
promote  the  development  of  an 
independent  media  sector  that  is  both 
professionally  competent  and 
economically  viable  Print  and/or 
broadcast  media  may  be  addressed,  but 
all  projects  should  include  a  two-way 
exchange  and  include  hands-on 
internships  in  the  U.S.  that  emphasize 
methods  of  income  generation,  better 
fiscal  management  practices,  and  a 
commitment  to  objective  reporting. 

For  Kazakhstan 

Media  training  for  Kazakhstan  should 
include  a  two-way  exchange  and  offer 
hands-on  internships  in  the  U.S.  that 
emphasize  methods  of  income 
generation,  better  fi.scal  management 
practices,  and  a  commitment  to 
objective  reporting.  Programs  designed 
for  Kazakhstan  should  also  emphasize 
the  role  of  media  in  reporting  on 
minority  and  confiict  issues. 

For  Kyrgyzstan 

.Media  training  for  Kyrgyzstan  should 
concentrate  on  teaching  objective 
reporting,  ethical  standards,  and 
business  management  skills  for 
professionals  in  print  media.  The 
program  should  involve  a  two-way 
exchange  that  links  K\Tg>'z  and  U.S. 
media  institutions  Participants  should 
include  faculty  from  departments  of 
lournalism.  and  media  managers  and 
journalists  from  independent  media 
cutlets  from  both  countries.  .Awareness 
of  kyrgyz  cultural  issues  and  the  media 
climate  in  Kyrgyzstan  is  essential 

For  Russia 

For  Russia,  media  programs  should 
include  a  two-way  exchange  and 
include  hands-on.  US  -based 
internships  that  emphasize  developing 
new  methods  of  income  generation, 
better  fiscal  management  practices,  and 
a  commitment  to  objective  reporting. 
Participants  must  be  recruited  from 
cities  outside  of  Moscow  and  St 
Petersburg  .Applicants  should  explain 
in  detail  activities  and  components  that 
will  ensure  long-term  relationships 
between  the  Russian  participants  and 
their  U.S.  hosts. 

Press  Spokespersons  Training 

For  Georgia 

EC.A  welcomes  proposals  that  provide 
an  in-depth,  comprehensive  training 
program  that  will  raise  the  level  of 
professionalism  among  Georgian 
government  spokespersons  and 
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introduce  them  to  their  U.S. 
counterparts.  Program  activities  should 
cover  such  topics  as  how  public  affairs 
offices  function  in  government:  the 
importance  of  transparency  in 
government:  communicating  openly 
with  citizens  and  journalists;  crisis 
communication:  strategic  planning; 
press  office  management:  and  the 
provision  of  accurate,  timely 
information  to  the  public.  Applicants 
should  have  a  good  understanding  of 
the  cultural  contexts  in  Georgia. 
Training  should  include  a  two-wav 
exchange. 

For  I  'zbekistan 

EGA  is  interested  in  proposals  that 
provide  intensive,  hands-on  training  to 
Uzbek  national  and  government 
spokespersons  as  well  as  spokespersons 
from  non-governmental  entities. 
Proposals  should  focus  on  public  affairs 
and  public  information  as  they  are 
handled  by  government  and  non- 
governmental institutions.  Program 
activities  should  cover  such  topics  as 
how  public  affairs  offices  function  in 
government:  the  importance  of 
transparency  in  government: 
communicating  openly  with  citizens 
and  journalists:  crisis  communication: 
strategic  planning;  press  office 
management:  and  the  provision  of 
accurate,  timely  information  to  the 
public 

Programs  should  consist  of  a 
Washington.  DG,  component,  including 
meetings  with  the  public  affairs  offices 
and  spokespersons  of  federal  agencies 
and  departments,  as  well  as  meetings 
and  shadowing  experiences  with  state 
or  local  governments  and  non- 
governmental organizations.  A  train-the- 
trainers  component  should  be  included. 
In-country  workshops  should  also  be 
implemented,  during  which  Uzbek 
participants  from  the  U.S.  program  will 
work  as  co-trainers,  and  will  reach  out 
to  a  larger  audience  of  Uzbek 
governmental  and  non-governmental 
spokespersons.  Media  representatives 
should  also  participate  in  the  in-country 
training  program 

The  Public  .Affairs  Section  (PAS)  in 
Tashkent  will  be  responsible  for 
selecting  participants  through  an  open, 
merit-based  process  designed  jointly  by 
the  grantee  and  PAS 

Tourism  and  Economic  Development 

For  Armenia 

EGA  is  seeking  a  project  that  will 
match  Armenian  tourism  professionals 
with  their  US  colleagues  for 
professional  exchange  and 
consultations.  The  central  training 
component  of  the  program  should  be  a 


one-month,  interactive  internship  for 
Armenian  tourism  professionals  at 
tourism  service  providers  in  the  U.S. 
Visits  to  Armenia  by  U.S.  hosts  may  also 
be  conducted.  Networking  among  the 
Armenian  and  U.S.  participants  should 
be  facilitated  throughout  the  grant 
period  to  ensure  ongoing  cooperation. 

For  Ukraine 

This  project  should  provide  an 
opportunity  for  local  government  and 
business  leaders  from  Ukraine  to 
examine  the  experience  of  U.S.  towns 
and  cities,  where  preser%'ation  of 
cultural  heritage  and  historic  sites  has 
been  combined  with  tourism 
infrastructure  development.  Strategies 
that  have  led  to  reversing  economic 
decline  (i.e.  aggressive  marketing  and 
the  incorporation  of  heritage  tourism 
into  local  economic  development  plans) 
should  be  examined.  EGA  is  seeking 
proposals  that  will  allow  U.S. 
communities  to  share  this  experience 
and  expertise  with  Ukrainian  local 
governments.  NGOs,  and  business 
leaders  in  selected  smaller  cities  with 
potential  for  the  development  of 
cultural  tourism.  Multiple  trips  in  both 
directions,  including  a  hands-on,  U.S.- 
based  internship  or  study  tour,  should 
be  proposed.  Gontinuous 
communication,  mentoring,  and 
consultations  between  Ukrainian 
participants  and  trainers/mentors, 
should  be  described  in  detail  and 
conducted  throughout  the  life  of  the 
grant. 

Business  Development 

For  Azerbaijan 

EGA  welcomes  proposals  that  will 
foster  the  development  of  small  and 
medium  businesses  in  Azerbaijan. 
Given  the  international  community's 
focus  on  the  energy  sector,  projects 
should  involve  other  industries.  Topics 
to  be  addressed  may  cover  management, 
marketing,  business-government 
relations,  use  of  innovative  business 
technologies  and  business  association 
development.  Programs  may  include  a 
variety  of  training  opportunities  such  as 
internships,  hands-on  workshops  and 
case  studies.  Azeri  participants  should 
be  linked  with  U.S.  counterparts  with 
similar  work  responsibilities,  in  order  to 
ensure  ongoing  professional  interaction. 

Library  Exchanges 

For  Georgia 

One  of  the  many  challenges  libraries 
in  Georgia  are  facing  is  a  lack  of 
continuing  education  for  their  staff.  This 
is  due  to  information  isolation  and  lack 
of  finances  to  support  this  type  of 
service.  Georgian  library  professionals 


would  benefit  greatly  from  exposure  to 
U.S.  libraries  and  library  professionals. 
Projects  should  match  Georgian  library 
employees  with  their  U.S.  colleagues 
from  similar-sized  libraries  for  training 
and  consultations  by  means  of 
reciprocal  visits  and  virtual 
communication.  One  or  multiple  trips 
between  the  U.S.  and  Georgia  by  library 
professionals  may  be  proposed. 
Gontinuous  activities,  including 
mentoring  and  consultations  between 
partnered  libraries,  should  be  conducted 
throughout  the  life  of  the  grant  and 
described  in  detail. 

For  Ukraine 

U.S.  libraries,  whose  traditional  role 
has  been  changing  in  recent  years,  have 
much  to  offer  their  Ukrainian 
counterparts.  Recently,  a  program  called 
the  Library  Electronic  Access  Project 
(LEAP)  was  launched  in  Ukraine,  (http:/ 
/usinfo. usewb.kiev.ua/press/010307 — 
leap  eng.htmll.  The  purpose  of  the 
LEAP  project  is  to  assist  participating 
libraries  with  the  development  of 
Internet  access  projects  for  its  local 
users.  In  addition,  participating  libraries 
will  work  together  in  setting  up 
standardized  training  approaches,  and 
will  network  with  one  another  and 
share  their  experiences  in  order  to 
identifv  and  utilize  best  practices.  EGA 
is  seeking  projects  that  build  on  LEAP'S 
foundation  by  facilitating  interaction 
and  exchange  between  U.S.  library 
professionals  and  LEAP  libraries.  This 
exchange  should  focus  on  transforming 
these  libraries  into  community  resource 
centers  that  will  serve  as 
communication  facilitators  between 
citizens  and  local  government,  as 
educational  outreach  centers,  and  as 
focus  points  for  civic  involvement.  One 
or  multiple  trips  between  the  U.S.  and 
Ukraine  by  library  professionals  may  be 
proposed. 

Youth  Issues 

For  Russia 

EGA  is  seeking  projects  that  focus  on 
how  NGOs  and  communities  can 
organize  productive  and  attractive 
activities  for  young  people.  Participants 
should  be  representatives  of  youth- 
oriented  NGOs  and  local  government 
entities  charged  with  managing  youth 
programs.  Topics  to  be  addressed  might 
include  community  service,  vocational 
training,  and  drug  and  alcohol 
awareness.  Projects  should  include  a 
U.S.  component.  Small,  provincial  cities 
in  Russia  should  be  targeted. 
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Civil  Rights 

For  Kazakhstan 

In  Kazakhstan,  people  lack  a  general 
understanding  of  their  civil  rights, 
specifically  knowledge  of  existing  laws. 
EGA  is  seeking  a  project  that  would 
support  a  public  education  campaign  on 
laws,  legislation,  and  citizen  rights. 
Project  activities  should  be  primarily 
conducted  in  Kazakhstan,  but  may 
include  U.S. -based  training  activities,  if 
justified.  Grantees  should  partner  with 
NGOs  in  Kazakhstan  that  are  working  to 
address  human  rights  concerns.  One 
such  NGO  is  "The  International  Bureau 
of  Human  Rights  and  the  Rule  of  Law" 
(http://w'\\-\v. bureau. kz/mdex 
eng.shtmll.  Project  partnerships  with 
other  local  organizations  may  also  be 
proposed. 

Lawmaker  Exchange 

For  Turkmenistan 

EGA  is  seeking  projects  that  will 
provide  members  of  Turkmenistan's 
parliament,  the  Mejlis,  with  the 
opportunity  to  meet  with  U.S.  members 
of  Gongress.  state-level  lawmakers, 
law-yers,  and  other  individuals  involved 
in  or  knowledgeable  of  the  U.S. 
lawmaking  process,  in  order  to  gain  a 
better  understanding  of  their  role  as 
parliamentarians  in  the  lawmaking 
process.  The  central  project  activity 
should  be  a  training  visit  to  Washington, 
DC  and  a  state  capital  that  would 
include  shadowing  of  members  of 
Gongress  and  state-level  lawmakers,  and 
interactive  discussions  with  lawyers 
and  other  experts  on  lawmaking  and 
governance.  Of  particular  interest  to 
participants  will  likely  be  the 
congressional  committee  system  and  the 
other  group  structures  used  for 
lawmaking  management.  Visits  to 
Turkmenistan  by  U.S.  lawmakers  and 
experts  may  also  be  proposed.  Grantee 
organizations  will  work  very  closely 
with  the  U.S.  Embassy  in  Ashgabat 
throughout  the  project. 

Public  Health 

For  Russia 

Russia's  difficult  transition  to  a 
market  economy  has  had  negative 
effects  on  the  public  health  system 
throughout  the  country  and  has 
weakened  the  government's  ability  to 
respond  to  and  raise  awareness  of 
serious  public  health  issues,  such  as 
tuberculosis,  HIV/AIDS,  alcoholism  and 
sexually  transmitted  diseases. 

EGA  welcomes  proposals  that  are 
designed  to  improve  public  health 
standards  and  awareness  in  regions 
throughout  Russia.  Specifically,  EGA  is 
interested  in  training  and  exchanges 


that  will  improve  the  skills  of  local  and 
regional  government  officials  whose 
responsibilities  include  developing 
public  health  policy,  disease  control 
and  prevention,  and  emergency 
management  issues.  Proposals  should 
stress  how  health  officials  and  non- 
governmental entities  collaborate  to 
view  public  health  as  a  regional  policy 
issue.  Programs  should  provide 
practical,  hands-on  methodologies  to 
strengthen  participants'  skills  and  may 
consist  of  a  two-way  exchange  that 
includes  shadowing  opportunities,  case 
studies,  internships  and  interactive 
workshops.  Applicants  should  plan  a 
broad-based  training  workshops 
Applicants  should  plan  a  broad-based 
training  program  for  a  particular  region 
that  includes  exposure  to  comparable 
U.S.  public  health  models. 

Guidelines 

Pending  the  availability  of  FY-2002 
funding,  it  is  anticipated  that 
approximately  one  to  two  projects  for 
each  countr>'  listed  under  each  topic 
will  be  supported.  Subject  to  the 
availability  of  funds.  EGA  anticipates 
that  grant  periods  will  begin  in  August, 
2002. 

Selection  of  Participants 

Except  in  cases  noted  above  where  the 
Embassies'  Public  Affairs  Sections  will 
nominate  participants,  a  competitive 
selection  process  is  required.  The 
majority  of  proposals  should  include  a 
description  of  an  open,  merit-based 
participant  selection  process,  including 
advertising,  recruitment  and  selection. 
A  sample  application  should  be 
submitted  with  the  proposal.  Applicants 
should  expect  to  carry  out  the  entire 
selection  process,  with  the 
understanding  that  EGA  and  the  Public 
Affairs  Sections  of  the  US  Embassies 
abroad  must  be  consulted  during  the 
recruitment  and  selection  procedures. 
EGA  and  the  U.S.  Embassies  retain  the 
right  to  nominate  participants  and  to 
approve  or  reject  participants 
recommended  by  the  grantee  institution 
Priority  must  be  given  to  foreign 
participants  who  have  not  traveled  to 
the  United  States. 

Visa  Regulations 

Foreign  participants  on  programs 
sponsored  by  EG^^  are  granted  J-1 
Exchange  Visitor  visas  by  the  U.S. 
Embassy  in  the  sending  countr>'.  All 
programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for  further 
information. 


Project  Funding 

Budget  Cjuideiines 

Although  no  set  funding  limit  exists, 
proposals  for  less  than  Si  50.000  will 
receive  preference.  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000  Applicants  must 
submit  a  comprehensive  line  item 
budget  based  on  the  model  in  the 
Proposal  Submission  Instructions,  but 
are  encouraged  to  provide  the  optional 
separate  sub-budgets  for  each  program 
component,  location  or  activity  in  order 
to  facilitate  decisions  on  funding. 
Applicants  should  include  a  budget 
narrative  or  budget  notes  for 
clarification  of  each  line  item. 

Gost  sharing:  Since  EGAs  grant 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 
sources  of  cost  sharing,  including 
financial  and  in-kind  support  Proposals 
with  substantial  private  sector  support 
from  foundations,  corporations,  and 
other  institutions  will  be  considered 
highly  competitive.  Please  refer  to  the 
statement  on  cost  sharing  in  the 
Proposal  Submission  Instructions. 

The  Following  Program  Costs  Are 
Eligible  for  Funding  Consideration 

1.  Transportation  International  and 
domestic  airfares  (per  the  Fly  .\merica 
Act),  transit  costs,  ground  transportation 
costs,  and  visas  for  U.S.  participants 
(visas  for  EGA-supported  participants 
from  Europe  and  Eurasia  to  travel  to  the 
U.S.  are  issued  at  no  charge). 

2.  Per  Diem  For  U.S  -based 
programming,  organizations  should  use 
the  published  Federal  per  diem  rates  for 
individual  U.S.  cities.  For  activities  in 
Europe  and  Eurasia.  EGA  strongly 
encourages  applicants  to  budget  realistic 
costs  that  reflect  the  local  economv. 
Domestic  per  diem  rates  may  be 
accessed  at:  http:// 

WH-w.pohcy-Horks.gov/ and  foreign  per 
diem  rates  can  be  accessed  at;  http:// 
i^^s-w. state. gov/^^•\^^^■/pe^dIems/ 
index.html 

3  Interpreters  Local  interpreters  with 
adequate  skills  and  experience  may  be 
used  for  program  activities  Typically. 
one  interpreter  is  provided  for  ever> 
four  visitors  who  require  interpreting, 
with  a  minimum  of  two  interpreters. 
EGA  grants  do  not  pay  for  foreign 
interpreters  to  accompany  delegations 
from  their  home  countn*  Salary  costs 
for  local  interpreters  must  be  included 
in  the  budget.  Costs  associated  with 
using  their  ser\'ices  may  not  exceed 
rates  for  US  Department  of  State 
interpreters.  EGA  strongly  encourages 
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applicants  to  use  local  interpreters.  U.S. 
Department  of  State  Interpreters  may  be 
used  for  highly  technical  programs  with 
the  approval  of  the  Office  of  Citizen 
Exchanges.  Proposal  budgets  should 
contain  a  flat  S170/day  per  diem  for 
each  US.  Department  of  State 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  S400  per 
interpreter,  reimbursements  for  taxi 
fares,  plus  any  other  transportation 
expenses  during  the  program.  Salary 
expenses  are  covered  centrally  and 
should  not  be  part  of  an  applicant's 
proposed  budget 

4  Book  ana  cultural  allowance. 
Foreign  participants  are  entitled  to  a 
one-time  cultural  allowance  of  $150  per 
person,  plus  a  book  allowance  of  $50. 
Interpreters  should  be  reimbursed  up  to 
$150  for  expenses  when  they  escort 
participants  to  cultural  events.  U.S. 
program  staff,  trainers  or  participants 
are  not  eligible  to  receive  these  benefits, 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
cannot  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal.  Subcontracts 
should  be  itemized  in  the  budget. 

6.  Room  rental.  Room  rental  may  not 
exceed  $250 per  dav 

7  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 
ECA  strongly  discourages  the  use  of 
automatic  translation  software  for  the 
preparation  of  training  materials  or  any 
information  distributed  to  the  group  of 
participants  or  network  of  organizations 
Costs  for  good -quality  translation  of 
materials  should  be  anticipated  and 
included  in  the  budget.  Grantee 
organizations  should  expect  to  submit  a 
copy  of  all  program  materials  to  ECA. 

8.  Equipment  Proposals  may  contain 
costs  to  purchase  equipment  for  Europe/ 
Eurasia-based  programming  such  as 
computers,  fax  machines  and  copy 
machines.  Costs  for  furniture  are  not 
allowed  Equipment  costs  must  be  kept 
to  a  minimum. 

9.  Working  meal.  Only  one  working 
meal  may  be  provided  during  the 
program.  Per  capita  costs  may  not 
exceed  $5-8  for  a  lunch  and  $14-20  for 
a  dinner,  excluding  room  rental  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two-to-one.  Interpreters  must 
be  included  as  participants. 

10.  Return  travel  allowance  A  return 
travel  allowance  of  $70  for  each  foreign 
participant  may  be  included  in  the 
budget.  The  allowance  may  be  used  for 


incidental  expenses  incurred  during 
international  travel. 

11.  Health  Insurance.  Foreign 
participants  will  be  covered  under  the 
terms  of  a  Bureau-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  ECA  directly  to  the  insurance 
company.  Applicants  are  permitted  to 
include  costs  for  travel  insurance  for 
U.S.  participants  in  the  budget. 

12.  Administrative  Costs.  Costs 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grantee  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Application  Package. 
While  there  is  no  rigid  ratio  of 
administrative  to  program  costs,  priority 
will  be  given  to  proposals  whose 
administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
requested  from  ECA.  Proposals  should 
show  strong  administrative  cost-sharing 
contributions  from  the  applicant,  the  in- 
country  partner  and  other  sources. 

Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for 
complete  budget  guidelines. 

/Announcement  Title  and  Number:  All 
correspondence  with  ECA  concerning 
this  RFGP  should  reference  the  above 
title  and  number  ECA/PE/C/EUR-02- 
32. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail;  United  States  Department  of 

State,  SA— 44,  Bureau  of  Educational 

and  Cultural  Affairs,  Office  of  Citizen 

Exchanges  (ECA/PE/C),  Room  220. 

Washington,  DC  20547,  attn;  Europe 

and  Eurasia  Exchanges  &  Training. 
By  phone:  Tel:  (202)  619-5328  (Kendra 

Davis),  (202)  619-5327  (Henry  Scott); 

fax:  202-619-4350, 
By  e-mail:  klda\,is@pd. state.gov  or 

hscott@pd  state.gov. 

Interested  applicants  may  request  the 
Application  Package,  which  includes 
the  Request  for  Grant  Proposals  (RFGP) 
and  the  Proposal  Submission 
Instructions  (PSI)  Please  specify  Kendra 
Davis  or  Henry  Scott  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  ECA's  web  site  at 
http./f exchanges. state.gov/education/ 
RFGPs.  Please  read  all  information 
before  downloading. 


Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington. 
DC  time  on  Friday,  fanuary  25.  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  (unbound) 
of  the  application  should  be  sent  to: 

U.S.  Department  of  State.  SA-44, 
Bureau  of  Educational  and  Cultural 
Affairs,  Ref.:  ECA/PE/C/EUR-02-32, 
Program  Management,  ECA/EX/PM. 
Room  534,  301  4th  Street.  SW,. 
Washington.  DC  20547. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  EGAs  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  U.S.  political,  social,  and 
cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
'in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  riot  fully 
enjoy  freedom  and  democracy."  ECA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Pub.  L.  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

ECA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
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the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
ECA  regulations  and  guidelines  and 
forwarded  to  ECA  grant  panels  for 
advisory  review  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  resides  with  EGAs  Grants 
Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  Proposals  should 
adequately  address  each  area  of  review 
These  criteria  are  not  rank  ordered 

1 .  Program  Planning  and  Abilit\-  to 
Achieve  Objectives:  Program  objectives 
should  be  stated  clearly  and  preciselv 
and  should  reflect  the  applicant's 
expertise  in  the  subject  area  and  the 
region.  Objectives  should  respond  to  the 
priority  topics  in  this  announcement 
and  should  relate  to  the  current 
conditions  in  the  included  countries. 
Objectives  should  be  reasonable  and 
attainable.  A  detailed  work  plan  should 
explain  step-by-step  how  objectives  will 
be  achieved  and  should  include  a 
timetable  for  completion  of  major  tasks. 
The  substance  of  workshops, 
internships,  seminars,  presentations 
and/or  consulting  should  be  described 
in  detail.  Sample  training  schedules 
should  be  outlined.  Responsibilities  of 
in-country  partners  should  be  clearly 
described. 

2.  Institutional  Capacity:  The 
proposal  should  include  (1)  the  U.S. 
institution's  mission  and  date  of 
establishment  (2)  detailed  information 
about  the  in-country  partner 
institution's  capacity  and  the  history  of 
the  U.S.  and  in-country  partnership  (3) 
an  outline  of  prior  awards — U.S. 
government  and  private  support 
received  for  the  target  theme/region  (4) 
descriptions  of  experienced  staff 
members  who  will  implement  the 
program.  Proposed  persormel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals.  The  narrative  should 
demonstrate  proven  ability  to  handle 
logistics.  The  proposal  should  reflect 
the  institution's  expertise  in  the  subject 


area  and  knowledge  of  the  conditions  in 
the  target  country /region(s). 

3  Cost  Effectiveness  and  Cost 
Sharing:  Overhead  and  administrative 
costs  for  the  proposal,  including 
salaries,  honoraria  and  subcontracts  for 
ser\'ices.  should  be  kept  to  a  minimum 
Priority  will  be  given  to  proposals 
whose  administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
funds  requested  from  ECA  .Applicants 
are  encouraged  to  cost  share  a  portion 
of  overhead  and  administrative 
expenses.  Cost-sharing,  including 
contributions  from  the  applicant,  the  in- 
country  partner,  and  other  sources 
should  be  included  in  the  budget. 

4.  Program  Evaluation:  Proposals 
must  include  a  plan  and  methodology  to 
evaluate  the  program's  successes,  both 
as  the  activities  unfold  and  at  the 
program's  conclusion.  ECA  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  (such 
as  a  series  of  questions  for  a  focus 
group)  The  evaluation  plan  should 
show  a  clear  link  between  program 
objectives  and  expected  outcomes  in  the 
short-  and  medium-term,  and  provide  a 
well-thought-out  description  of 
performance  indicators  and 
measurement  tools. 

5.  Multiplier  Effect/Impact:  Proposals 
should  show  how  the  program  will 
strengthen  long-term  mutual 
understanding  and  institutionalization 
of  program  goals.  Applicants  should 
describe  how  responsibility  and 
ownership  of  the  program  will  be 
transferred  to  the  in-country 
participants  to  ensure  continued  activity 
and  impact.  Programs  that  include 
convincing  plans  for  sustainability  will 
be  given  top  priority, 

6.  Follow-on  .Activities  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (beyond  ECA  grant 
period)  ensuring  that  the  EGA- 
supported  programs  are  not  isolated 
events.  Follow-on  activities  should  be 
clearly  outlined. 

7  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  ECA's  policy  on  diversity  Program 
content  (orientation,  evaluation, 
program  sessions,  resource  materials, 
follow-on  activities)  and  program 
administration  (selection  process, 
orientation,  evaluation)  should  address 
diversity  in  a  comprehensive  and 
innovative  manner.  Applicants  should 
refer  to  EGAs  Diversity,  Freedom  and 
Democracy  Guidelines  on  page  four  of 
the  Proposal  Submission  Instructions 
(PSI). 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 


Educational  and  Cultural  Exchange  Act 
of  1961.  Pub  L  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  AcX 
The  purpose  of  the  Act  is  'to  enable  the 
Goverrunent  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries*   *   *,to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*   *   *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world  "  The  funding  authority  for 
the  program  above  is  provided  through 
the  Fulbnght-Havs  Act  and  the 
FREEDOM  Support  Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  ECA  representative. 
Explanatory  information  provided  bv 
ECA  that  contradicts  published 
language  will  not  be  binding  Issuance 
of  the  RFGP  does  not  constitute  an 
award  commitment  on  the  part  of  the 
Government  ECA  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
fund«  .Awards  made  will  be  subject  to 
penodic  reporting  and  evaluation 
requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures 

Dated:  October  30,  2001 
Patricia  S.  Harrison. 

Assistant  Secretan,  for  Educational  and 
Cultural  Affairs.  L.S.  Department  of  State 
[FR  Doc  01-28247  Filed  11-8-01.  8:45  am] 

BtLUNG  COOe  4710-OS-P 


DEPARTMENT  OF  STATE 
[Public  Notic«  3825] 

Notice  Of  Meeting  of  the  Cultural 
Property  Advisory  Committee 

AGENCY:  Department  of  State. 
ACTX)N:  Notice 

The  Cultural  Property  Advisory 
Committee  will  meet  on  Tuesday, 
November  27.  from  approximately  9 
a.m.  to  5  p.m  .  and  on  Wednesday. 
November  28,  from  approximately  9 
a.m.  to  3  p.m..  at  the  Department  of 
State.  Annex  44.  Room  800-A.  301  4th 
St..  SW.,  Washington.  DC  to  review  the 
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proposal  to  extend  the  "Agreement 
between  the  Government  of  the  United 
States  of  America  asd  the  Government 
of  Canada  Concerning  the  Imposition  of 
Import  Restrictions  on  Certain 
Categories  of  Archaeological  and 
Ethnological  Material." 

The  Committee's  responsibilities  are 
carried  out  in  accordance  with 
provisions  of  the  Convention  on 
Cultural  Property  Implementation  Act 
{19  use.  2601  Ptseq.].  A  copy  of  the 
Act,  the  subject  Agreement,  and  related 
information  may  be  found  at  this  web 
site:  http://exchanges.state.gov/ 
education/ culprop. 

During  its  meeting  on  Tuesday, 
November  27.  the  Committee  will  hold 
an  open  session,  from  1:30-3:30  p.m.  to 
receive  oral  public  comment  on  the 
proposal  to  extend  the  Agreement. 
Persons  wishing  to  attend  this  open 
session  should  notify  the  Cultural 
Property  office  at  (202)  6t9-6612  by 
Monday,  November  20,  to  arrange  for 
admission,  as  seating  is  limited.  Those 
who  wish  to  make  oral  presentations 
should  also  request  to  be  scheduled,  and 
submit  a  written  text  of  the  oral 
comments,  by  November  20  to  allow 
time  for  distribution  of  them  to 
Committee  members  prior  to  the 
meeting.  Oral  comments  will  be  limited 
to  five  minutes  each  to  allow  time  for 
questions  from  members  of  the 
Committee  amd  must  specifically 
address  the  proposal  to  extend  the 
.Agreement  with  particular  attention  to 
determinations  that  will  be  made  under 
Section  303  (a)(1)  of  the  Convention  on 
Cultural  Property  Implementation  Act, 
19  use.  2602  The  Committee  also 
invites  written  comments  and  asks  that 
they  be  submitted  by  November  20  All 
written  materials,  including  the  written 
texts  of  oral  statements,  should  be  faxed 
to  (202) 619-5177 

Other  portions  of  the  meeting  on 
November  27  and  28  will  be  closed 
pursuant  to  5  U.S.C.  552b(c)(9)(BJ  and 
19U.S.C.  2605(h) 

Dated:  November  1,  2001 
Patricia  S.  Harrison. 

Assistant  Secretary  of  State  for  Educational 
and  Cultural  Affairs  Department  of  State. 
|FR  Do<;.  01-28246  Filed  1 1-8-01;  8:45  am) 
BILUNQ  COOC  4710-11-P 


DEPARTMENT  OF  STATE 
[PuMIc  Notice  No,  3804] 

Advisory  Committee  on  International 
EcoTKxnlc  Policy;  Open  Meeting  Notice 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
will  meet  from  10  a.m.  to  12  p.m.  on 


Tuesday,  November  20,  2001,  in  Room 
1107,  US  Department  of  State,  2201  C 
Street,  NW,  Washington,  DC  20520.  The 
meeting  will  be  hosted  by  Committee 
Chairman  R.  Michael  Gadbaw  and 
Assistant  Secretary  of  State  for 
Economic  and  Business  Affairs  E. 
Anthony  Wayne. 

The  ACIEP  serves  the  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy  The  objective  of  the  ACIEP  is  to 
provide  expertise  and  insight  on  these 
issues  that  are  not  available  wiUiin  the 
U.S.  Government. 

Topics  for  the  November  20  meeting 
will  be: 

•  China's  Accession  to  the  WTO 

•  Results  of  the  Doha  WTO 
Ministerial 

•  The  Campaign  Against  International 
Terrorism 

The  public  may  attend  these  meetings 
as  seating  capacity  allows.  The  media  is 
welcome  but  discussions  are  off  the 
record  Admittance  to  the  Department  of 
State  building  is  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  this  list,  please  provide  your 
name,  title,  company  or  other  affiliation 
if  appropriate,  social  security  number, 
date  of  birth,  and  citizenship  to  the 
ACIEP  Executive  Secretariat  by  fax  (202) 
647-5936  (Attention:  Raynell  Bowling): 
Tel:  (202)  647-0847;  or  e-mail: 
{bowlingra@state.gov)  by  November 
16th.  On  the  date  of  the  meeting, 
persons  who  have  pre-registered  should 
come  to  the  23rd  Street  entrance.  One  of 
the  following  valid  means  of 
identification  will  be  required  for 
admittance:  a  U.S.  driver's  license  with 
photo,  a  passport,  or  a  U.S.  Government 
ID 

For  further  information  about  the 
meeting,  contact  Deborah  Grout,  ACIEP 
Secretariat,  US.  Department  of  State, 
Bureau  of  Economic  and  Business 
Affairs.  Room  3526,  Main  State, 
Washineton,  DC  20520.  Tel:  202-647- 
1826.     j 

Dated:  November  1,  2001. 
Deborah  Grout, 

Executive  Secretary,  Advisory  Committee  on 
International  Economic  Policy,  Department 
of  State. 
(FR  Doc  01-28245  Filed  11-8-01;  8:45  am] 

BILUMG  0006  4710-07-P 


DEPARTMENT  Of  TDANSPOflTT ATION 
Coast  Guard 

[USCG-2001 -10941] 

Navigation  Safety  Advisory  Council; 
Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 


SU«(WIARY:  The  Navigation  Safety 
Advisory  Council  (NAVSAC)  will  meet 
to  discuss  various  issues  relating  to  the 
safety  of  navigation.  The  meetings  are 
open  to  the  public. 

DATES:  NAVSAC  will  meet  on  Monday 
and  Tuesday.  December  10  and  11, 
2001,  from  8:30  a.m  to  5  p.m.,  and  on 
Wednesday,  December  12,  2001,  from  8 
a.m.  to  12  noon.  The  meeting  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  November  28,  2001. 
Requests  to  have  material  distributed  to 
each  member  of  the  Council  prior  to  the 
meeting  should  reach  the  Executive 
Director  of  NASAC  along  with  25  copies 
of  the  material  on  or  before  November 
21,  2001. 

ADDRESSES:  NAVSAC  will  meet  at  The 
Embassy  Suites  Hotel,  601  Pacific 
Highway,  San  Diego,  CA  92101.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Ms.  Margie  G, 
Hegy,  Commandant  (G-MW),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington.  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
h  ftp  -.//dm s .  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margie  G.  Hegy,  Executive  Director  of 
NAVSAC,  telephone  202-267-0415,  fax 
202-267-4700. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Maritime  security  briefing  and 
member  information  exchange. 

(2)  Update  on  the  Marine 
Transportation  System  (MTS)  Initiative. 

(3)  Presentation  on  International 
Safety  Management  (ISM)  Code. 

(4)  Status  report  on  ballast  water 
issues. 

(5)  Acceleration  of  Automatic 
Identification  System  (AIS) 
Implementation. 

(6)  Presentation  on  Pacific  States/ 
British  Columbia  Oil  Spill  Task  Force's 
Offshore  Vessel  Traffic  Risk 
Management  Project. 

(7)  Council  plaiming  session  for  2002. 
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Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation,  please 
notify  the  Executive  Director  no  later 
than  November  28,  2001.  Written 
material  for  distribution  at  a  meeting 
should  reach  the  Coast  Guard  no  later 
than  November  28,  2001.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  Council  in 
advance  of  the  meeting,  please  submit 
25  copies  to  the  Executive  Director  no 
later  than  November  21,  2001. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  November  5.  2001. 
leffrcy  P.  High, 

Director  of  Waterways  Management 

[FR  Doc.  01-28161  Filed  11-8-01:  8:45  am] 

BIUJNG  CODE  4910-1  »-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Coliectlon  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice  with  the 
Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  OfBce  of  Management  and  Budget 
(OMB)  for  extension  of  the  ciurently 
approved  collection.  The  ICR  describes 
the  nature  of  the  information  collection 
and  the  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  August  21,  2001,  pages 
43950-43951. 

DATES:  Comments  must  be  submitted  on 
or  before  December  10,  2001.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judv 
Street  on  (202)  267-9895. 

SUPPt^MENTARY  INFORMATION: 


Federal  Aviation  Administration  (FAA) 

Titye.  Criteria  for  Lntemet 
Communications  of  Aviation  Weather, 
NOT  AM,  and  Aeronautical  Data, 

Type  of  Request:  New  collection. 

OMB  Control  Number  None. 

Fonn(s):  None, 

Affected  Public:  An  estimated  10 
interested  persons  or  organizations 
desiring  to  become  Qualified  Internet 
Communications  Providers(QICP). 

Abstract:  The  Department  of 
Transportation,  in  accordemce  with  49 
CFR  1.47,  delegated  responsibility  for 
aviation  safety  oversight  to  the  FAA 
The  FAA  has  proposed  the  development 
of  an  advisory  circular  (AC)  that 
establishes  criteria  for  Qualified  Lntemet 
Commimications  Providers  (QICP),  who 
provide  access  to  aviation  weather. 
Notice  to  Airmen  (NOT AM)  and 
aeronautical  data  via  the  Public  Internet 
The  AC  describes  procedures  for  a 
provider  to  become  and  remain  an  FAA 
approved  QICP 

Estimated  Annual  Burden  Hours: 
5,680  hours. 

ADDRESS:  Send  comments  to  the  Office 
of  Information  and  Regulatory,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW  ,  Washington.  DC  20503. 
Attention  FAA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  minimize  the  burden 
of  the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

Issued  in  Washington.  1X1  on  November  5, 
2001 

Steve  Hopkins, 

Manager.  Standards  and  Information 
Division  APF-100 

[FR  Doc  01-28119  Filed  11-08-01;  8:45  am] 

BIUJNC  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 


I  Aviation  Administration 


Aviation  Ruiemaldng  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues — New  Task 

AGENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 


SUMMARY:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisor)- 
Committee  a  new  task  to  review  the 
acceptable  design  precauuons  for 
showing  compliance  with  25.903(d)(1), 
23.903(b)(1).  and  25.905  as  described  m 
AC  20-128AyACJ25.903  and  develop 
additional  design  precautions  to 
mitigate  shortfalls  previously  identified 
by  ARAC 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Kaszycki.  Federal  Aviation 
Administration,  Northwest  Mountain 
Region  Headquarters,  1601  Lind 
Avenue,  SW.,  Renton,  Washington, 
98055,  miice.JcaszycJa@/ac?  gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  established  the  Aviation 
Rulemaking  Advison,-  Committee  to 
provide  advice  and  recommendations  to 
the  FA.\  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues  This  includes 
obtaining  advice  and  recommendations 
on  the  FAA's  commitments  to 
harmonize  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

•  Review  the  acceptable  design 
precautions  for  showing  compliance 
with  25.903(d)(1),  23.903(b)(1).  and 
25.905  as  described  in  AC  20-128A/ACJ 
25.903.  and  develop  additional  design 
precautions  to  mitigate  shortfalls 
previously  identified  by  ARAC. 

•  Develop  a  report  that  recommends 
the  requirements  for  minimizing  the 
hazards  from  uncontained  engine, 
auxiliary  power  unit  (iM'U)  and 
propeller  debris.  This  report  should 
describe  how  to  develop  methods  to 
determine  "practicability"  of 
controversial  design  precautions, 
recommend  the  location  of  these 
requirements  within  the  rule  or 
interpretive  materials,  and  provide  cost 
estimates  using  a  format  to  be 
prescribed  by  the  FAA 

•  Recommend  the  necessary  revisions 
to  AC  20-128A  and  any  further 
development  of  advisory  materials 
necessary  to  address  issues  that  may 
arise  as  a  result  of  changes  to  the 
regulations. 

•  If  as  a  result  of  the 
recommendations,  FAA  publishes  an 
NPRM  and/ or  notice  of  availability  of 
proposed  advisory  circular  for  public 
comment,  FAA  may  ask  AR,^C  to 
review  all  comments  and  provide  the 
agency  a  recommendation  for  the 
disposition  of  those  comments. 

Schedule:  Required  completion  is  no 
later  than  November  7.  2003 
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ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  Powerplant  Installation 
Harmonization  Working  Group. 
Transport  Airplane  and  Engine  Issues. 
The  working  group  serves  as  staff  to 
ARAC  and  assists  in  the  analysis  of 
assigned  tasks.  ARAC  must  review  and 
approve  the  working  group's 
recommendations.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  them  to  the  FAA. 

Working  Group  Activity 

The  Powerplant  Installation 
Harmonization  Working  Group  must 
comply  with  the  procedures  adopted  by 
ARAC.  As  part  of  the  procedures,  the 
working  group  must; 

1   Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rational  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4  Provide  a  status  report  at  each 
meeting  of  the  AR.\C  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Powerplant  installation 
Harmonization  Working  Group  is 
composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  or  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMA'HON 
CONTACT  expressing  that  desire.  The 
individual  should  describe  his  or  her 
interest  in  the  task,  and  state  the 
expertise  he  or  she  would  bring  to  the 
working  group  We  must  receive  all 
request  by  December  7,  2001.  The 
requests  will  bf  reviewed  by  the 
assistant  chair,  the  assistant  executive 
director,  and  the  working  group  co- 
chairs  Individuals  will  be  advised 
whether  or  not  their  request  can  be 
accommodated. 

Individuals  c:hosen  for  membership 
nn  the  W(jrking  group  must  represent 
their  aviation  community  segment  and 
actively  participate  in  the  working 
group  (e.g.,  attend  all  meetings,  provide 
written  comments  when  requested  to  do 


so,  etc.).  The  must  devote  the  resources 
necessary  to  support  the  working  group 
in  meeting  any  assigned  deadlines. 
Members  must  keep  their  management 
chain  and  those  they  may  represent 
advised  of  working  group  activities  and 
decisions  to  ensure  that  the  proposed 
technical  solutions  do  not  conflict  with 
their  sponsoring  organization's  position 
when  the  subject  being  negotiated  is 
presented  to  ARAC  for  approval.  Once 
the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  co-chairs. 

The  Secretary  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Powerplant 
Installation  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  The  FAA  will 
make  no  public  announcement  of 
working  group  meetings. 

Issued  in  Washington,  DC,  on  November  2, 
2001 

Anthony  F.  Fazio, 

Executivt  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(PR  Doc.  01-28120  Filed  11-8-01;  8:45  am) 

aiLUNG  COOC  4910- 13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM) 

agency:  Federal  Aviation 
.Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM). 
DATES:  The  meeting  will  be  held  on 
November  28-29,  2001,  starting  at  9 
am 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  1828  L  Street,  Suite  805, 
Washington.  DC  20036 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat.  1828  L  Street,  NW.. 
Suite  805,  Washington,  DC  20036; 


telephone  (202)  833-9339:  fax  (202) 
833-9434;  Web  site  httpJ/n-ww.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
198  meeting.  The  agenda  will  include: 

•  November  28: 

•  Working  Group  3,  Voice  Data  Link 
(VDL)-3  Principles  of  Operation 

•  November  29: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks.  Introduction 
of  Working  Group  Chairs  and 
Secretaries,  Review  of  Minutes  of 
Previous  Meeting). 

•  Program  Management  Committee 
Actions;  SC-198  Terms  of  Reference. 

•  Working  Group  3  Status  Report 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  November  1, 
2001. 
)ane  P.  Caldwell, 

Program  Director.  System  Director,  System 
Engineering  Resource  Management. 
|FR  Doc.  01-28249  Filed  1 1-8-01:  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
interoperability  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  189/EUROCAE  Working 
Group  53  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  189/ 
ERUOCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements. 
DATES:  The  meeting  will  be  held 
December  3-7,  2001  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
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FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805.  Washington,  DC  20036: 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://i^'ww:rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  use.  Appendix  2).  notice  is 
herebv  given  for  a  Special  Committee 
189/EUROC.\E  Working  Group  53 
meeting.  The  agenda  will  include: 

•  December  3 : 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks.  Review/ 
Approval  of  Meeting  Agenda.  Review/ 
Approval  of  Meeting  Minutes) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report 

•  Deceraoer  4-6: 

•  PUB.  Publications  Integration  Sub- 
group and  Chair  meetings 

•  INTEROP,  Interoperability  Sub- 
group 

•  ICSPR,  Initial  Continental  Safety 
and  Performance  Requirements  Sub- 
group 

•  lOSPR.  Initial  Oceanic  Safety  and 
Performance  requirements  Sub-group 

•  December  7: 

•  Closing  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report  and  wrrap-up 

Attendance  is  open  to  the  interested 
public  but  limited  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  November  1, 
2001 

lane  P.  Caldwell, 

Program  Director.  System  Engineering 
Resource  Management 

(FR  Doc  01-28250  Filed  11-8-01;  8:45  am] 

BiLUNG  COOC  4910-13-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration  Federal 
Highway  Administration 

Environmental  Impact  Statement  (EIS) 
for  the  1-90  Proiect;  Notice  of  intent 

AGENCIES:  Federal  Transit 
Administration,  DOT  and  Federal 
Highway  Administration,  DOT, 


ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  the  Federal 
Highway  Administration  (FHWA),  the 
Washington  State  Department  of 
Transportation  (WSDOT)  and  the 
Central  Puget  Sound  Regional  Transit 
Authority  (Sound  Transit)  intend  to 
prepare  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  on  the  1-90  Project.  The  project 
proposes  to  design  and  construct 
modifications  to  1-90  between  Bellevue 
and  Seattle  in  Order  to  improve  the 
reliability  of  connections  to  the  region- 
wide  transit  network.  The  modifications 
could  include  changing  the  operation 
number  and/or  width  of  existing  traffic 
lanes,  and  adding  connections  between 
the  new  1-90  traffic  lanes  and  existing 
ramps  Traffic  congestion  eastbound  in 
the  morning  and  westbound  in  he 
evening  has  degraded  transit  reliability 
in  both  directions  on  1-90.  Scoping  will 
be  accomplished  through  meetings  and 
correspondence  with  interested  persons, 
organizations,  the  general  public, 
federal,  state  and  local  agencies  and 
tribes. 

DATES:  Comment  Due  Date  Written 
comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  Soimd 
Transit  by  December  17.  2001.  See 
ADDRESSES  below,  Scoping  meetings: 
Public  scoping  meetings  will  be  held  on 
Tuesday.  December  4.  2001  from  4  p.m. 
to  7  p.m   in  Bellevue  at  the  Leavitt 
Building  and  on  Wednesday.  December 
5.  2001  from  4  p.m.  to  7  p.m.  at  Mercer 
Island  High  School  Commons  and  on 
Thursday.  December  6,  2001  from  4 
p  m.  to  7  p.m.  at  Union  Station.  See 
ADDRESSES  below 

ADDRESSES:  Written  comments  on  the 
project  scope  of  alternatives  and 
impacts  to  be  considered  should  be  sent 
to  Perrv  Weinberg,  Sound  Transit,  401 
South  Jackson  St  .  Seattle,  WA  98104- 
2826  by  December  17,  2001  (30  day 
comment  period)  Scoping  meetings  will 
be  held  on  the  following  days  and 
locations: 

Public  Scoping  Meetings 

Tuesday,  December  4,  2001,  4-7  p.m.. 

Location:  Leavitt  Building — Room  lAB. 
301  116th  Avenue  SE  (Bellevue  City 
Hall  Complex),  Bellevue,  Washington, 
and 

Wednesday.  December  5,  2001,  4  pm- 
7  p.m.. 

Location:  Mercer  Island  High  School 
Commons.  9100  SE  42nd  street. 
Mercer  Island,  Washington,  and 


Thursday.  December  6.  2001.  4  pm- 
7p.m 

Location:  Union  Station — Sound  Transit 

Board  Room.  40 1  S  lackson  Street, 

Seattle.  Washington 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Witmer.  Federal  Transit  .administration. 
915  2nd  Avenue  Suite  3142.  Seattle. 
WA  98174;  Telephone:  206.220  7964; 
lim  Leonard.  Federal  Highwav 
Administration.  711  S.  Capitol  Way, 
Suite  501   Olynipia.  Washington  98501 
Telephone   360  753.9408,  Perry 
Weinberg.  Sound  Transit.  401  S.  Jackson 
Street,  Seattle.  WA  98104-2826, 
Telephone;  206  689.4931  or  Ben  Brown, 
WSDOT.  P  O  Box  3303]0.  Seattle.  WA 
98133-9710.  Telephone   206.440.4528. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

The  FTA.  FHWA.  WSDOT  and  Sound 
Transit  invite  comments  from  interested 
individuals,  organizations,  and  federal, 
state,  regional  and  local  agencies  for  a 
period  of  30  days  after  publication  of 
this  notice.  Letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropnate 
Federal.  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  this  proposal  (See 
DATES  and  ADDRESSES  above)  To  ensure 
that  the  full  range  of  issues  related  to 
this  proposed  action  are  addressed  and 
all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties  Comments  or 
questions  concenjing  this  proposed 
action  and  the  EIS  should  be  directed  to 
FTA  or  Sound  Transit  at  the  addresses 
provided  above  Comments  are 
requested  by  December  17.  2001   A 
project  newsletter  describing  the 
project,  the  proposed  alternatives,  the 
impact  areas  to  be  evaluated,  the  public 
involvement  program  and  the 
preliminar\'  project  schedule  has  been 
prepared  You  mav  request  a  copy  of  the 
newsletter  by  contracting  Carol  Masnik, 
Sound  Transit,  401  South  Jackson  St., 
Seattle.  WA  98104-2826  Telephone: 
206.398.5048.  All  of  the  locations  for 
the  scoping  meeting  are  accessible  to 
people  with  disabilities  Non-English 
translation  services  and  accessible 
formats  are  available  by  request  at 
800  201.4900  (voice)— or  206  398  5410 
(TTY) 

II.  Study  Area  and  Alternatives 

FTA.  FHWA.  WSDOT  and  the  Central 
Puget  Sound  Regional  Transit  Authority 
(Sound  Transit)  will  prepare  an  EIS  for 
the  1-90  project  which  is  evaluating 
alternatives  to  provide  reliable  t\*"o-way 
transit  operations  on  the  1-90  corridor 
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between  Bellevue  and  Seattle. 
Alternatives  under  preliminary 
consideration  include: 

No  Build— Alternative  R-1 

Under  the  No  Build  Alternative,  the 
existing  1-90  roadway  facilities  would 
remain  in  place,  however,  it  is  likely 
that  there  would  be  operational 
revisions  to  the  center  roadway  by  2007. 
These  changes  could  include  restricting 
the  use  of  the  center  roadway  to  high 
occupancy  vehicles  (HOV)  traffic,  which 
would  displace  single  occupancy 
vehicles  (SOVs)  traveling  between 
Seattle  and  Mercer  Island  to  the  outer 
roadways,  and/or  change  the  HOV 
eligibility  requirements  from  2+  or  3+ 
occupants  per  vehicle. 

Alternative  R-2B  Modified— Two-Way 
Center  Roadway 

Alternative  R-2B  would  convert  the 
center  roadway  to  two-way  operation  by 
adding  a  concrete  barrier,  providing  one 
travel  lane  in  each  direction  for  its  full 
length.  Two  additional  ramps  would  be 
constructed  on  Mercer  Island  at  77th 
and  80th  Avenues  to  complete  the 
downtown  interchange  with  the  center 
roadway.  The  Bellevue  Way  ramp 
would  be  converted  to  two-way 
operation.  This  alternative  would 
address  concerns  about  breakdowns  by 
providing  additional  center  roadway 
width  across  Mercer  Island  and  by 
removing  the  barrier  between  the 
westbound  lanes  and  the  center 
roadway  on  the  Homer  M.  Hadley 
floating  bridge,  providing  a  buffer  area 
for  cars  or  buses  to  puli  over  in  the 
event  of  an  emergency.  The  center 
roadway  would  be  restricted  to  transit 
and  eligible  carpools  for  its  entire 
length.  HOV  eligibility  requirements 
would  likely  be  changed  from  2-t-  to  3+ 
occupants  per  vehicle  with  this 
alternative. 

Alternative  R-5  Restripe — Transit-Only 
Shoulders  on  Outer  Roadway 

Alternative  R-5  would  retain  the 
reversible  operations  in  the  center 
roadway,  with  both  lanes  operating  in 
the  same  direction.  R-5  would  restripe 
the  outer  roadways,  narrowing  lane  and 
inside  shoulder  widths  to  create  transit- 
only  shoulder  lanes  operating  on  the 
outside  shoulders.  These  shoulder  lanes 
would  be  open  to  eastbound  transit 
buses  in  the  morning  peak  period  and 
westbound  transit  buses  in  the 
afternoon  peak  period. 

Alternative  R-5  Modified— Transit-Only 
Shoulders  on  Outer  Roadway 

Alternative  R-5  Modified  would 
operate  similarly  to  Alternative  R-5 
Restripe  and  would  retain  the  reversible 


operations  in  the  center  roadway.  In 
addition,  it  would  reconfigure  portions 
of  the  outer  roadway  to  allow  for  a 
wider  inside  shoulder  for  westbound 
buses,  providing  continuity  with  the 
existing  HOV  lane  and  transit 
connections  to  downtown  Seattle. 
Ramps  at  Bellevue  Way  and  on  Mercer 
Island  would  be  modified  to  provide 
connections  to  the  westbound  transit 
shoulder.  The  eastbound  outer  roadway 
would  be  widened  to  allow  for  standard 
inside  shoulder  and  traffic  lane  widths 
on  Mercer  Island  while  providing  a 
wider  outside  shoulder  for  use  by 
transit. 

Alternative  R-8A—Add  HOV  Lanes  on 
Outer  Roadway 

Alternative  R-8A  would  retain  the 
current  reversible  operations  in  the 
center  roadway,  with  both  lanes 
operating  in  the  same  direction.  Single- 
occupant  vehicles  would  only  be 
allowed  to  use  the  center  roadway 
between  Seattle  and  Mercer  Island,  per 
the  existing  restrictions  on  center 
roadway  use  The  outer  roadways  would 
be  modified  to  provide  one  additional 
travel  lane  in  both  the  eastbound  and 
westbound  direction  for  use  by  HOV 
traffic.  This  would  be  accomplished  by 
restriping,  reducing  the  width  of 
existing  shoulders  and  travel  lanes,  and 
where  feasible,  widening  the  outer 
roadways  within  the  existing  right-of- 
way.  Ramps  at  Bellevue  Way  and  on 
Mercer  Island  would  be  modified  to 
provide  connections  to  the  HOV  lanes. 
The  center  and  outer  roadway  HOV 
lanes  would  likely  operate  with  a  2+ 
occupants  per  vehicle  posting.  A 
number  of  operational  strategies  to 
address  safety  concerns  associated  with 
reduced-width  travel  lanes  and 
shoulders  would  be  evaluated. 

Transportation  Demand  Management 
(TDM)/Tmnsportation  System 
Management  (TSM)  Alternative 

The  TDM/TSM  Alternative  would 
incorporate  measures  to  reduce 
demands  on  the  transportation  system. 
Examples  of  TDM/TSM  may  include 
ridesharing.  parking  management, 
telecommuting,  congestion  pricing,  non- 
motorized  travel,  site  design  standards, 
public  information,  joint  use  of  parking 
facilities,  and  other  measures. 

The  list  of  alternatives  to  be  included 
in  the  EIS  will  be  finalized  after 
scoping,  based  on  the  comments 
received. 

m.  Probable  Effects 

The  lead  agencies  have  identified  the 
following  key  areas  for  discussion  in  the 
EIS: 


•  Impacts  to  the  visual  quality  of  the 
1-90  corridor. 

•  Impacts  to  vehicular  traffic 
includijig  issues  of  safety. 

•  Impacts  to  the  existing  bike/ 
pedestrian  path  along  1-90. 

•  Impacts  on  water  quality  in  Mercer 
Slough  and  Lake  Washington. 

Other  key  area  of  probable  effects  may 
be  identified  and  discussed  in  the  EIS 
process. 

Linda  Gehrke, 

Deputy  Regional  Administrator.  Region  X, 
Federal  Transit  Administration. 

Jim  Leonard, 

Urban  Transportation  and  Environmental 
Engineer,  Federal  Highway  Administration. 
Washington.  Division  Office. 

[FR  Doc.  01-28160  Filed  11-8-01:  8:45  am] 

BNJJNQ  CODE  4910-32-P  (FHA):  4«10-<7-P  (FTA) 


DEPARTMENT  OF  TRANSPORTATION 

Sur1ac«  Transportation  Board 
[STB  Doctot  No.  AB-55  (Sub-No.  600X)] 

CSX  Tranaportation,  inc.— 
AbarKlonmant  Exemption — in  Lx>gan 
County,  WV 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  0.52-mile 
line  of  railroad  between  milepost  CME- 
11.40  and  milepost  CME-11.92  near 
Sarah  Ann,  in  Logan  County,  WV.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  25644,  25645  and 
possibly  25638. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
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employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  December  11,  2001.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  November  19. 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  29, 
2001,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  w^ith  the 
Board  should  be  sent  to  CSXTs 
representative:  Paul  R.  Hitchcock. 
Assistant  General  Counsel.  CSX 
Transportation.  Inc.,  500  Water  Street 
J150.  Jacksonville.  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  of  the  abandonment  and 
discontinuance  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
November  16,  2001.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington.  DC 
20423)  or  by  calling  SEA.  at  (202)  565- 
1552.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  1 5  days  after  the  EA 
becomes  avciilable  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  November  9,  2002, 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  eovironmenta)  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  l.C.C.2d  377  (1989)  .Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000  See  49  CFR  1002  2(f)(25) 


and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•WWW' STB. DOT  GOV." 

Decided  October  31 .  2001 . 

By  the  Board.  David  M  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary 

IFR  Doc.  01-27951  Filed  11-8-01;  8:45  am) 

BH.LJNG  CODE  «»15-^)(V-P 


DEPARTMENT  OF  THE  TREASURY 

Departmantai  Officas  Propoaed 
CoHaction;  Comment  Raquaat 

ACTION:  Notice  and  request  for 
comments 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  that  is  due  for  revision 
approval  by  the  Office  of  Management 
and  Budget.  The  Office  of  Program 
Services  within  the  Department  of  the 
Treasur\'  is  soliciting  comments 
concerning  the  Annual  Report  of 
Foreign-Residents'  Holdings  of  U.S. 
Securities,  including  Selected  Money 
Market  Instriiments  The  next  such 
report  is  to  be  conducted  as  of  June  28, 
2002 

DATES:  Wntten  comments  should  be 
received  on  or  before  January  8.  2002  to 
be  assured  of  consideration. 

ADOftESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  Administrator. 
International  Portfolio  Investment  Data 
Systems,  Department  of  Treasury,  Room 
5457  MT,  1500  Pennsylvania  Avenue 
NW..  Washington  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Dwight  Wolkow, 
Administrator.  International  Portfolio 
Investment  Data  Systems  at  the  above 
address,  or  by  emailing 
dmght.wolko\\-@do.treas.gov.  or  by 
faxing  (202)  622-7448.  or  by  calling 
(202)  622-1276.  The  forms  and 
instructions  can  be  viewed  in  section  C 
of  the  webpage  at:  www.treas.gov/tic/ 
forms.htm 

SUPPLEMENTARY  INFORMATKM: 

Title:  Treasury'  Department  Form 
SHLA/SHLB.  Foreign-Residents' 
Holdings  of  U.S.  Securities,  including 
Selected  Monev  Market  Instruments 

OMB  Number:  1505-0123. 


Abstract:  These  forms  are  used  to 
conduct  annual  sur\eys  of  holdings  by 
foreign-residents  of  U  S  securities  for 
portfolio  investment  purposes  These 
data  are  used  by  the  U.S.  Government  m 
the  formulation  of  international  and 
financial  policies  and  for  the 
computation  of  the  US  balance  of 
payments  accounts  and  the  US  1 
international  investment  position  These 
data  will  also  be  used  to  provide 
information  to  the  public  and  to  meet 
international  reporting  commitments. 

Current  Actions:  (a)  Data  will  be 
collected  on  short-term  securities, 
including  selected  money  market 
instruments,  as  well  as  on  long-term 
securities,  (b)  The  frequency  of 
reporting  by  the  largest  US  -resident 
custodians  and  US  -resident  issuers  of 
US  securities  will  increase  to  axmual 
from  once  every  five  years  The 
objective  is  to  gather  information 
annually  with  a  minimum  increase  in 
reporting  burden  and  cost  to  the 
government.  This  will  be  done  by:  (1) 
Continuing  the  benchmark  sur\ey  (Form 
SHLB)  once  every  five  years,  which 
requires  reporting  by  all  significant 
U.S. -resident  custodians  and  U.S.- 
resident  security  issuers,  and  (2) 
introducing  in  non-benchmark  years  an 
annual  survey  (Form  SHLA).  which  will 
require  reports  from  only  the  very 
largest  U.S. -resident  custodians  and 
issuers.  The  data  requested  will  be  the 
same  in  both  Form  SHLB  and  Form 
SHL-^.  The  determination  of  who  must 
report  on  the  annual  reports  (SHLA) 
will  be  based  upon  the  securities  data 
submitted  during  the  previous 
benchmark  survey  The  data  collected 
vinder  the  annual  reports  (SHLA)  will  be 
used  in  conjunction  with  the  results  of 
the  previous  benchmark  survey  to 
compute  economy-wide  estimates  for 
the  non -benchmark  years 

Type  of  Review  Revision  of  a 
currently  approved  data  collection 

Affected  Public:  Business/Financial 
Institutions. 

Forms: 
TDF  SHLA.  Schedule  1  and  Schedule  2 

(1505-0123): 
TDF  SHLB.  Schedule  1  and  Schedule  2 

(1505-123) 

Estimated  Number  of  Respondents:  an 
annual  average  (over  five  years)  of  435. 
but  this  varies  widely  from  about  2.000 
in  benchmark  years  (once  every  five 
years)  to  about  45  in  all  other  years  (four 
out  of  every  five  years) 

Estimated  Average  Time  per 
Respondents:  an  annual  average  (over 
five  years)  of  about  68  hours,  but  this 
will  vary  widely  from  respondent  to 
respondent  (a)  In  the  year  of  a 
benchmark  survey,  which  is  conducted 


56734 


I 

Federal  Register/ Vol.  66.  No.  218 /Friday,  November  9,  2001 /Notices 


once  every  five  years,  it  is  estimated  that 
exempt  respondents  will  require  an 
average  of  16  hours:  for  custodians  of 
securities,  the  estimate  is  a  total  of  176 
hours  on  average,  but  this  figure  will 
vary-  widely  for  individual  custodians; 
and  for  issuers  of  securities  that  ha\'P 
data  to  report  and  are  not  custodians, 
the  estimate  is  48  hours  total   (b)  In  a 
non-benchmark  year,  which  occurs  four 
years  out  of  ever\'  five  vears;  for  the 
largest  custodians  of  securities,  the 
estimate  is  a  total  of  472  hours  on 
average;  and  for  the  largest  issuers  of 
securities  that  have  data  to  report  and 
are  not  custodians,  the  estimate  is  136 
hours  total 

Estimate  Total  Annual  Burden  Hours: 
an  annual  average  (over  fi\'e  vears)  of 
29.600  hours 

Frequency  of  Response  Annual. 
Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
mcluded  in  the  request  for  (Jffice  of 
Management  and  Budget  approval.  All 
comments  will  become  a  matter  of 
public  record  The  public  is  invited  to 
submit  written  comments  concerning: 
(a)  whether  the  Survev  is  necessarv  for 
the  proper  performance  of  the  functions 
of  the  Office,  including  whether  the 
information  collected  has  practical  uses: 
(bl  the  accuracy  of  the  above  burden 
estimates,  (c)  ways  to  enhance  the 
quality,  usefulness  and  claritv  of  the 
information  to  be  collected:  (d)  wavs  to 
minimize  the  reporting  and'or  rccortl 
keeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data:  and  (e)  estimates  of  capital 
or  start-up  costs  of  operation. 


maintenance  and  purchases  of  services 

to  provide  information. 

Dwight  Wolkow, 

Administrator,  International  Portfolio 
Investment  Data  Systems. 

(FR  Dor.  01-28116  Filed  11-8-01;  8:45  am] 

BILLING  CODE  4810-2S-^M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  01— 83] 

Annual  User  Fee  for  Customs  Broker 
Permit  and  National  Permit;  General 
Notice 

agency:  U.S.  Customs  Service, 
Df^partment  of  the  Treasury. 
ACTION:  Notice  of  due  date  for  broker 
user  fee. 

summary:  This  is  to  advise  Customs 
brokers  that  for  2002  the  annual  user  fee 
of  $125  that  is  assessed  for  each  permit 
held  by  an  individual,  partnership, 
association  or  corporate  broker  is  due  bv 
January  18,  2002  This  announcement  is 
being  published  to  comply  with  the  Tax 
Reform  Act  of  1986. 
DATES:  Due  date  for  fee:  Jan  uarv  18 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  S.  Craig.  Broker  Management 
f202j  92"-0,380' 

SUPPLEMENTARY  INFORMATION:  Section 
1 30,3 1  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pub 
L  99-272)  established  that  an  annual 
user  fee  of  Si  25  is  to  be  assessed  for 
each  Customs  broker  permit  and 
National  permit  held  by  an  individual, 
partnership,  association,  or  corporation 
This  fee  is  set  forth  in  the  Customs 
Regulations  in  section  111.96  (19  CFR 
111.96). 

Customs  Regulations  provides  that 
this  fee  is  payable  for  each  calendar  vear 
in  each  broker  district  where  the  broker 


was  issued  a  permit  to  do  business  by 
the  due  date  which  will  be  published  in 
the  Federal  Register  annually.  Broker 
districts  are  defined  in  the  General 
Notice  published  in  the  Federal 
Register.  Volume  60.  No.  187,  September 
27,  1995. 

Section  1893  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514).  provides  that 
notices  of  the  date  on  which  a  pa\inent 
is  due  of  the  user  fee  for  each  broker 
permit  shall  be  published  by  the 
Secretan,-  of  Treasury-  in  the  Federal 
Register  by  no  later  than  60  davs  before 
such  due  date. 

This  document  notifies  brokers  that 
for  2002,  the  due  date  for  payment  of 
the  user  fee  is  lanuan.-  18.  2002,  It  is 
expected  that  annual  user  fees  for 
brokers  for  subsequent  years  will  be  due 
on  or  about  the  twentieth  of  January  of 
each  year. 

Dated:  November  R,  2001. 
Boiini  G.  Tischler, 

Assistant  Commissioner.  Office  of  Field 

Operations. 

iFR  Doc.  01-28231  Filed  ll-»-Oi,  «  45  am] 
BILUNG  CODE  4820-«2-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  01-82] 

Cancellation  of  Customs  Broker 
License 

AGENCY:  Customs  Serv  ice.  Department 
of  the  Treasury. 

ACTION:  Customs  Broker  License 
Cancellation 


SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930.  as  amended.  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  ( 1 9  CFR  1 1 1 . 5 1 ) .  the 
following  Customs  broker  license  is 
canceled  without  prejudice 


Name 


License  No 


Port  name 


Davies  Turner  &  Co 


13590 


Philadelphia 


I3ated    Nmember  fi,  2001 
Bonni  G.  Tischler. 

Assistant  (Ajmmissioner.  Office  of  Field 

Operations 

IFR  Doc  01--282:i2  Filed  U-H-Ol.  8:45  am] 

BtLLIftG  CODE  M2O-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Surety  Bonding 
Company  of  America 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 

Trea.sury. 

ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No  9  to 
the  Treasury  Department  Circular  570: 
2001  Revision,  published  Julv  2.  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
survey  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal'bond- 
approving  officers  should  annotate  their 
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reference  copies  of  the  Treasury-  Circular 
570.  2001  Revision,  on  page  35056  to 
reflect  this  addition 

Company  Name:  Surety  Bonding  Company 
of  America. 

Business  Address  P  O  Bi  \  5111,  Sioux 
Fails.  South  Dakota.  ,17117-5111. 

Phone:  [605]  .l.'^G-OSaO, 

Underwriting  Limitation  hi:  $412,000. 

Surety  Licenses  cl:  AZ.  AR.  CA.  DE.  GA. 
ID.  !L,  IN,  KS,  MN,  MO.  MT.  NE.  NV.  NM. 
NY,  ND.  OR.  SO,  TN,  TX,  IIT.  VVV.  WY. 

Incorporated  In:  South  Dakota. 

Certificates  of  Authority  expire  on 
lune  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 


to  subsequent  annual  renewal  as  long  a^ 
the  companies  remain  qualified  [31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annudlly  as  of  lulv  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations. 
areas  in  which  licensed  to  transact 
surety  business  and  other  information 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://\^■^^^■\^■.  fms.treas.gov/c5  70 
index  html  A  hard  copv  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Ser\-ice.  Washington.  DC.  Telephone 
(202)  512-1800.  When  ordering  the 


Circular  from  GPO.  use  the  following 
stock  number:  769-004-0406 "-l 

Questions  concerning  this  Nfitue  mdv 
be  directed  to  the  l'  S  Department  rif 
the  Treasurv ,  Financial  Management 
Service,  Financia;  ,\t,counting  and 
Serxices  Division.  Suretv  Bond  Branch. 
3700  East-West  Highwav  Room  6.^04, 
HvattsviUe.  MD  2076: 

Dated:  October  30,  2001. 
Wanda  ).  Rogers, 

Director.  Financial  Accounting  and  Senices 
Division,  Financial  Management  Senice. 
'FR  Dor    01-28213  Filed  11-8-01;  8:45  am) 
BILUNG  CODE  «eiO-3S-M 
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Part  n 


Office  of  Personnel 
Management 


5  CFR  Part  591 

Cost-of-Living  Allowances  (Nonforeign 
Areas):  Allowance  Rate  Adjustments; 
Methodology  Changes;  Commissary/ 
Exchange  Rates;  Survey  Frequency; 
Gradual  Reductions;  Final  Rule,  Proposed 
Rule,  and  Interim  Riile 


I 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 

RIN  3206-AJ26  and  3206-AJ15 

Cost-of-LivIng  Allowances  (Nonforeign 
Areas);  Allowance  Rate  Adjustments 

agency:  Office  of  Personnel 

Management. 

ACTKJN:  Final  riJe. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  as  final 
two  interim  regulations  regarding 
nonforeign  area  cost-of-living 
allowances  (COLAs).  OPM  is  also 
addressing  comments  received  in 
response  to  the  publication  of  the  1998 
COLA  survey  report.  The  two  interim 
rules  implemented  increases  in  the 
COLA  rates  paid  to  certain  Federal 
employees  in  several  of  the  COL\  areas 
One  interim  regulation  increased  COLA 
rates  paid  in  Hawaii.  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI),  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  These  increases 
were  the  result  of  a  settlement  of 
litigation  regarding  nonforeign  area 
COL.\s.  The  second  interim  regulation 
increased  the  local  retail  COLA  rate 
paid  to  certain  Federal  employees  in 
Guam/CNMI.  This  increase  was  the 
result  of  cost-of-living  surveys  OPM 
conducted  in  the  COL.^  areas  in  1998. 
DATES:  Effective  December  10.  2001. 
FOR  FURTHER  INFORMATKDN  CO^frACT: 
Donald  L.  Paquin.  (202)  606-2838;  fax: 
(202)  606-4264;  or  e-mail: 
COLAQ>opm  gov 

SUPPLEMENTARY  INFORMATION:  Section 
5941  of  title  5.  United  States  Code, 
authorizes  the  payment  of  cost-of-living 
allowances  (COLAs)  to  employees  of  the 
Federal  Government  stationed  in  certain 
nonforeign  areas  outside  the  contiguous 
48  States  whose  rates  of  basic  pay  are 
fixed  by  statute.  Executive  Order  10000. 
as  amended,  delegates  to  OPM  the 
authority  to  administer  nonforeign  area 
COLAs  and  prescribes  certain 
operational  features  of  the  program. 

The  Government  pays  nonforeign  area 
COL\s  to  General  Schedule,  US.  Postal 
Service,  and  certain  other  Federal 
employees  in  Alaska,  Hawaii,  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI),  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  The  Office 
of  Personnel  Management  (OPM) 
conducts  living-cost  surveys  in  each 
allowance  area  to  determine  whether. 
and  to  what  degree,  local  living  costs  are 
higher  than  those  in  the  Washington. 
DC,  area.  OPM  sets  the  COL\  rate  for 
each  area  based  on  the  results  of  these 


surveys  The  current  COLA  rates  were 
set  pursuant  to  the  settlement  of 
Caraballo.  et  al.  v.  United  States.  No. 
1997-0027  (D.V.I).  August  17.  2000.  and 
became  effective  in  October  2000. 

Interim  Increases 

On  October  3,  2000,  OPM  published 
an  interim  rule  in  the  Federal  Register 
(65  FR  58901)  to  increase  the  COLA 
rates  paid  to  certain  Federal  employees 
in  Hawaii.  Guam/CNMI,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  These  rates 
became  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 
October  1,  2000.  and  are  still  in  effect. 
The  table  below  shows  the  increased 
allowance  rates  and  the  places  where 
they  apply. 


Allowance  area 


COLA  rate 
(percent) 


Hawaii  County  

Kauai  County  

Maui  County  

Puerto  Rico  

U  S  Virgin  Islands 


1650 
23.25 
2375 
11.50 
22.50 


The  interim  rule  also  increased  the 
commissary/exchange  COL\  rate  for 
Guam/CNMI.  However,  OPM  is 
eliminating  the  commissary/exchange 
category  in  a  separate  document 
published  in  this  issue  of  the  Federal 
Register  With  this  change,  employees 
with  commissary  and  exchange 
purchasing  privileges  will  begin 
receiving  the  same  COLA  rate  as  other 
employees  in  Guam/CNMI. 

OPM  made  these  changes  pursuant  to 
section  9  and  Exhibit  C  of  the 
stipulation  for  settlement  of  Caraballo  et 
al.  v.  United  States.  Civil  No.  1997/27 
(D.V.I.).  The  court  approved  the 
settlement  on  August  17,  2000.  The 
settlement  prescribed  the  new  COLA 
rates  and  required  that  they  be  made 
effective  on  the  first  day  of  the  first 
applicable  pay  period  begiiming  on  or 
after  October  1,  2000  We  issued  the 
interim  rule  with  a  30-day  comment 
period,  and  we  received  one  comment. 
This  comment  was  from  a  Federal 
employee  union  that  endorsed  the 
interim  rule, 

Guam/CNMI  Rate  Increase 

On  July  17,  2000.  OPM  published  an 
interim  regulation  for  comment  in  the 
Federal  Register  (65  FR  44100)  to 
implement  a  rate  increase  for  the  Guam/ 
CNMI  COLA  area.  This  increase  was  the 
result  of  cost-of-hving  surveys  OPM 
conducted  in  the  nonforeign  allowance 
areas  in  1998.  The  interim  regulation 
increased  the  local  retail  COLA  rate  for 
Guam/CNMI  from  22.5  percent  to  25 
percent  We  received  no  comments  on 


this  change,  and  we  are  adopting  it  as 
final. 

Comments  on  the  1998  Survey  Report 

OPM  also  published  for  comment  on 
July  17,  2000  (65  FR  44103).  the 
complete  "Report  on  1998  Surveys  Used 
to  Determine  Cost-of-Living  Allowances 
in  Nonforeign  Areas."  which  described 
the  survey  process  and  how  OPM 
derived  the  new  Guam/CNMI  rate.  We 
received  one  written  and  two  verbal 
responses  to  our  request  for  comments. 
One  respondent  commented  on  a 
number  of  issues  as  they  relate  to 
Anchorage,  Alaska.  The  other 
respondents  commented  on  the  Guami 
commissary/exchange  COLA  rate.  We 
discuss  these  comments  below. 

Earthquake  insurance.  One 
commenter  believes  OPM  should  survey 
the  cost  of  earthquake  insurance.  The 
commenter  stated  that  even  though  we 
were  unable  to  assign  a  cost  to 
earthquake  insurance  and  that  some 
employees  do  not  buy  it.  these 
circiunstances  should  have  no  bearing 
on  including  such  insurance  as  a 
necessary  cost  of  living  in  Anchorage. 
While  our  survey  notice  mentioned 
some  complexities  related  to 
determining  flood  insurance 
requirements,  we  did  not  note  these 
complexities  with  regard  to  earthquake 
insurance.  We  wrote  in  the  survey 
notice  commentary .  however,  that  less 
than  10  percent  of  the  population  in 
each  allowance  area  purchases 
earthquake  insurance.  We  believe  this 
number  was  insufficient  to  warrant 
sur\'eying  earthquake  insurance,  as  it 
did  not  represent  a  cost  for  a  large 
number  of  Federal  employees  in  the 
allowance  areas. 

In  future  surveys.  OPM  will  use  a  new 
methodology  we  are  adopting  as  a  result 
of  the  CarafaayVo  settlement.  Caraballo 
was  a  class-action  lawsuit  in  which  the 
plaintiffs  contested  the  methodology 
OPM  used  to  determine  COLA  rates. 
The  class  included  all  Federal 
employees  who  received  a  COLA  from 
October  1.  1990,  through  September  30, 
2000.  Under  the  new  methodology, 
OPM  will  use  rents  and/or  a  rental 
equivalence  approach  to  determine 
shelter  costs.  The  rental  equivalence 
approach  compares  the  rental  values  of 
homes.  Home  insurance  is  implicit  in 
these  values.  Therefore.  OPM  will  no 
longer  directly  survey  any  type  of 
homeowner  insurance.  We  will 
continue  to  survey  renter's  insurance, 
which  typically  covers  loss  due  to 
earthquakes. 

Medical  services.  The  commenter  also 
believes  OPM's  survey  methodology 
underestimates  the  cost  and  restricted 
availability  of  medical  services  in 
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Anchorage.  In  particular,  the  commenter 
noted  that  there  are  no  health 
maintenance  organizations  (HMOs) 
among  the  Federal  providers  in 
Anchorage  and  that  other  plans  cost 
more.  OPMs  averaging  of  premium 
costs  (see  section  6.3.1  of  the  report) 
took  into  consideration  the  absence  of 
lower-cost  HMOs  in  Anchorage  and 
other  areas.  The  average  in  Anchorage 
was  higher  because  it  did  not  include 
lower-cost  HMOs.  The  average  in  the 
Washington,  DC,  area  was  lower 
because  it  included  HMOs  and  other 
lower-cost  plans.  We  derived  area 
indexes  by  comparing  the  allowance 
area  against  the  Washington,  DC.  area; 
therefore,  the  index  for  Anchorage 
reflects  the  higher  premium  costs  in  that 
area. 

The  Caraballo  settlement  provides  for 
special  adjustment  points  to  cover 
factors  such  as  local  differences  in 
quantity  or  quality  of  goods  and 
services.  In  future  surveys,  OPM  will 
add  these  adjustment  points  to  the 
COLA  index  in  consideration  of  factors 
such  as  higher  out-of-pocket  costs 
associated  with  obtaining  health 
services. 

The  commenter  also  noted  that  dental 
care  is  more  expensive  in  Anchorage 
We  svuveyed  costs  associated  with 
common  dental  care  services  and 
included  these  costs  in  oiu  area 
comparisons 

Utility  costs.  The  commenter 
remarked  that  utility  costs  are  high  in 
Anchorage  and  that  trash  removal  and 
recycling  are  not  covered  by  taxes.  We 
surveyed  utility  costs  (see  section 
4.2.4.1  of  the  report)  and  included  these 
costs  in  our  price  comparisons  We  did 
not  survey  trash  removal  or  recycling,  as 
we  have  found  that  the  extent  to  which 
consumers  pay  these  fees  in  lieu  of 
higher  taxes  or  utility  fees  differs 
significantly  by  area. 

Vehicle  operation  costs.  The 
commenter  believes  Anchorage  has  a 
high  accident  rate  and  that  automobile 
glass  loss  is  common.  We  surveyed  the 
cost  of  automobile  insurance  in  the 
allowance  areas  (see  section  5.2.9  of  the 
report).  If  accident  rates  are  higher  in 
Alaska  than  in  the  Washington,  DC, 
area,  and  this  is  reflected  in  the  relative 


insurance  rates.  OPM  captured  this  in 
the  living-cost  index.  Also,  the 
insurance  we  priced  included 
comprehensive  coverage  that  covers 
windshield  and  other  automobile  glass 
loss  or  damage.  In  the  Alaska  areas,  we 
also  added  the  cost  of  the  deductible  to 
the  annual  private  transportation  costs 
on  the  assumption  that  windshields  are 
replaced  frequently. 

The  commenter  also  noted  that 
studded  tires  are  a  necessity  in 
■\nchorage  and  that  most  car  owners 
have  engine  block  heaters  We  surveyed 
the  prices  of  studded  snow  tires  in 
Alaska  (see  section  5.2.5  of  the  report) 
and  included  the  cost  of  engine  block 
heaters  in  our  survey  of  new  vehicle 
prices  in  Alaska  (See  section  5.2.1  of  the 
report).  The  commenter  also  believes 
that  a  98-percent  fuel  performance 
factor  is  not  sufficient  for  estimating 
auto  fuel  consumption  in  Anchorage's 
cold  climate.  We  appUed  a  98-percen1 
factor  in  Anchorage  only  for  the  effect 
of  gradient  on  gas  mileage  (see  section 
5.2.3.3  of  the  report).  As  table  5-1  of  the 
report  shows,  the  total  fuel-performance 
adjustment  for  Anchorage  was  83 
percent. 

The  commenter  also  believes  the 
resale  value  of  a  vehicle  in  Anchorage 
is  lower  than  the  Kelly  Blue  Book  value 
Research  conducted  for  OPM  in  the  past 
did  not  indicate  that  used  cars  in 
Anchorage  were  worth  more  or  less  than 
used  cars  in  the  Washington.  DC,  area. 
(See  section  5.2.7  of  the  report.) 
However,  the  report  shows  higher 
depreciation  rates  in  most  allowance 
areas  because  new  car  prices  were 
usually  higher  in  the  COLA  areas  than 
in  the  Washington.  DC.  area. 

Consumer  goods  The  commenter 
noted  that  many  consumer  goods  must 
be  shipped  to  Anchorage  at  high  cost  or 
are  unavailable  in  Anchorage.  In  regard 
to  shipping,  we  surveyed  catalog  prices 
for  a  number  of  items  and  included  any 
additional  costs  of  shipping  and  excise 
taxes  in  the  price  where  applicable.  The 
extent  to  which  fewer  goods  or  services 
leads  to  higher  costs  was  reflected  in  the 
item  prices  we  collected  Piirsuant  to 
the  Caraballo  settlement.  OPM  will  add 
in  future  surveys  an  adjustment  factor  to 
the  price  index  in  consideration  of 


living-costs  associated  with  the 
unavailability  of  goods  and  ser\ices  in 
an  allowance  area 

The  commenter  noted  high  prices  for 
parkas,  boots,  and  a  dr\  suit  needed  for 
river  recreation.  In  Alaska  and  the  DC 
area,  we  surveyed  the  price  of  a  man's 
parka,  a  woman's  coat,  and  men's  and 
women's  boots  for  our  price 
comparisons.  We  did  not  sur\ey  dry 
suits  because  we  believe  they  are  less 
commonly  purchased,  particularly  in 
the  DC  area. 

Communication  costs  The 
commenter  noted  that  long  distance 
telephone  rates  were  much  higher  in 
,\nchorage  We  surveyed  long  distance 
charges  in  the  allowance  areas  (See 
section  4.2.4.1  of  the  report  )  The 
commenter  also  asked  whether  the 
survey  looked  at  costs  associated  with 
changing  email  addresses  We  did  not 
survey  this  cost  because  we  believe  it  is 
not  practical  to  cover  these  kinds  of  less 
common  expenses 

Guam  commissary/exchange  rate  We 
received  two  verbal  comments  on  the 
Guam  commissary/exchange  COL.^  rate. 
The  commenters  believe  that  since  OPM 
was  increasing  the  local  retail  rate  by 
2.5  percentage  points,  OPM  also  should 
increase  the  commissary/exchange  rate 
by  2.5  percentage  points  OPM  did  not 
increase  the  commissary 'exchange 
COLA  rate  because  the  results  of  the 
1998  survey  indicated  that  no  increase 
was  warranted.  However,  as  noted 
above.  OPM  subsequently  increased  the 
Guam  commissary/exchange  COLA  rate 
pursuant  to  the  Caraballo  settlement 

Corrections  to  the  1998  Survey  Report 

We  discovered  two  errors  in  the  1998 
survey  report,  which  we  discuss  below. 
These  errors  did  not  affect  the  COLA 
rate  for  any  allowance  area. 

In  section  6  of  the  report,  we 
erroneously  republished  Table  6-2  from 
the  1997  survey  report  The  correct 
Table  6-2  follows  We  used  the  correct 
values  in  deriving  the  index,  except  that 
we  erroneously  assigned  the  St  Croix 
value  in  the  first  column  to  St  Thomas. 
Correcting  this  error  resulted  in  a 
change  in  the  final  index  (Appendix  22) 
for  the  Virgin  Islands  from  116  30  to 
116.33. 


Table  6-2.— Summary  of  Private  Education  Use  Factors  and  Indexes 


Location 


Emptoyees  w/chiWren  in 
p«Tvate  schools 


Use 
factor 


Local  area       DC  area 


Pnee 
mdex 


Prx»  irxJex 
w/use 
tacto' 


Anchorage 
Falrt>anl(s 
Juneau  .... 
Nome 


1034 
856 

1243 
808 


13.23 
13.23 
13.23 
13.23 


0  7816 
0  6470 
0  9395 
06107 


45  23 

31.54 
41  70 
28  55 


36  35 

2041 
39  18 
1744 
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Table  6-2.— Summary  of  Private  Education  Use  Factors  and  Indexes — Continued 


Location 


Honolulu  

Hilo" 

Kona*  

Kauai  

Maui  

Guam  

Puerto  Rico 
St  Croix     ... 
St  Thomas 


•  Use  data  available  only  for  Hawaii  County 


Employees  w/chlldren  in 
private  schools 


Local  area       DC  area 


Use 
factor 


-+- 


-4- 


26.86 
1894 
1894 
22  46 
20  39 
42  26 
54  33 
57  27 
51  90 


13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
1323 


2.0302 
1.4316 
1.4316 
1  6977 
1  5412 
3  1943 
4.1066 
4.3288 
39229 


Price 
index 


87 
121 
94 
77 
47 
75 
51 
56 
63 


25 
25 
45 
92 
62 
80 
46 
78 
30 


Pnce  irxlex 
w/use 
factor 


177.14 
173.58 
135.21 
132.28 
73.39 
242  12 
21 1 .32 
245  79 
248  32 


In  appendix  14,  we  erroneously  listed 
"0"  as  the  value  for  Chevrolet  Blazer 
tires  in  Honolulu  The  correct  value  is 
129.  This  correction  changed  the  final 
index  for  Honolulu  in  Appendix  22 
from  124.51  to  124.61. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees 


Executive  Order  12866.  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees,  Travel  and 
transportation  expenses,  Wages. 


Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Accordingly,  under  the  authority  of  5 
U.S.C.  5941,  E.O.  10000  (3  CFR,  1943- 
1948  Comp.,  p.  792),  and  E.O.  12510  (3 
CFR.  1985  Comp..  p.  338).  OFM  is 
adopting  the  interim  rules  for  5  CFR 
part  591  published  on  July  17.  2000.  at 
65  FR  44100,  and  on  October  3,  2000, 
at  65  FR  58901,  as  final  without  change. 

[FR  Doc.  01-28056  Filed  11-8-01;  8:45  am! 
BtLUNC  CODE  6325-3»-P 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN  3206-AJ41 

Co«t-of-Uving  AMowances  (Nonforeign 
Areas);  Methodology  Chariges 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  wide- 
ranging  changes  in  the  methodology 
used  to  determine  nonforeign  area  cost- 
of-living  allowances  (COLAs).  OPM  is 
proposing  these  changes  pursuant  to  the 
settlement  of  litigation  regarding  the 
COLA  program.  For  clarity  and  ease  of 
use.  OPM  has  written  the  proposed 
regulations  in  a  question-and-answer 
format. 

DATES:  Comment  date:  Submit 
comments  on  or  before  January  8.  2002 
ADDRESSES:  Send  or  deliver  written 
comments  to  Donald  J.  Winstead. 
Assistant  Dir^tor  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service. 
Office  of  Personnel  Management.  Room 
7H31,  1900  E  Street  NW  .  Washington, 
DC  20415-8200;  fax:  (202)  606-4264:  or 
e-mail:  COLA@opm.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Paquin.  (202)  606-2838;  fax: 
(202)  606-4264;  or  e-mail: 
COLA@opm  gov 

SUPPLEMENTARY  INFORMATION:  Section 
5941  of  title  5.  United  States  Code, 
authorizes  the  payment  of  cost-of-living 
allowances  (COLAs)  to  employees  of  the 
Federal  Government  stationed  in  certain 
nonforeign  areas  outside  the  contiguous 
48  States  whose  rates  of  basic  pay  are 
fixed  by  statute.  Elxecutive  Order  10000. 
as  amended,  delegates  to  OPM  the 
authority  to  administer  nonforeign  area 
COLAs  and  prescribes  certain 
operational  features  of  the  program. 

The  Government  pays  nonforeign  area 
COLAs  to  General  Schedule,  US  Postal 
Service,  and  certain  other  Federal 
employees  in  Alaska.  Hawaii.  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMT),  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  The  Office 
of  Personnel  Management  (OPM) 
conducts  living-cost  surveys  in  each 
allowance  area  to  determine  whether, 
and  to  what  degree,  local  living  costs  are 
higher  than  those  in  the  Washington.  DC 
area.  OPM  sets  the  COLA  rate  for  each 
area  based  on  the  results  of  these 
surveys.  The  current  COLA  rates  were 
set  pursuant  to  the  settlement  of 
Camballo.  et  al.  v.  United  States.  No. 


1997-0027  (D.V.I),  August  17.  2000.  and 
became  effective  in  October  2000. 

Settlement  Agreement 

Caraballo  was  a  class-action  lawsuit 
in  which  the  plaintiffs  contested  the 
methodology  OPM  used  to  determine 
COL^  rates.  In  the  CarahaUo  settlement. 
the  plaintiffs  agreed  that  if  the 
Government  adopted  and  maintained 
certain  changes  in  the  COLA  program, 
the  plaintiffs  would  be  forever  barred 
from  bringing  suit  over  these  issues 
Exhibit  A  of  the  settlement  agreement 
enumerates  26  "Safe  Harbor  Principles" 
that  outline  the  changes  to  which  the 
parties  agreed.  (The  settlement 
agreement  is  available  on  OPMs 
website  at  w"\\-w. opm.gov/oca/ cola.)  To 
implement  these  changes,  amendments 
to  Executive  Order  10000  and  OPMs 
regulations  were  and  are  necessary 

E.O  10000  Amendments 

On  April  5.  2001.  the  President  signed 
E.O   13207  (published  on  April  9,  2001. 
at  66  FR  18399)  to  amend  E.O  10000  to 
conform  to  several  provisions  of  the 
CarahaUo  settlement.  The  amendments 
to  E.O.  10000  (1)  removed  the 
requirement  that  OPM  establish  separate 
COL.^  rates  for  employees  who  have 
commissary  and  exchange  shopping 
privileges:  (2)  allowed  OPM  to  conduct 
COL.^  surveys  less  frequently:  and  (3) 
allowed  OPM  to  reduce  COL.^  rates 
gradually  if  warranted  by  the 
implementation  of  the  methodology 
OPM  is  publishing  an  interim  rule 
elsewhere  in  this  issue  of  the  Federal 
Register  to  make  corresponding  changes 
in  the  nonforeign  area  COLA 
regulations. 

OPM  Regulation  Changes 

The  parties  agreed  to  modify- 
significantly  the  current  COLA 
methodology.  Because  of  the  extent  of 
these  changes,  it  is  necessary  to  rewrite 
completely  the  COLA  regulations.  This 
also  gives  us  the  opportunity  to  improve 
the  clarity  of  the  regulations  by  adopting 
a  question-and-answer  format.  In 
addition,  although  the  post  differential 
portion  of  the  regulations  was  not 
affected  by  the  settlement,  we  are 
revising  the  post  differential  provisions 
in  subpart  B  of  part  591 ,  title  5.  Code  of 
Federal  Regulations,  as  well, 

OPM  consulted  with  representatives 
of  the  Caraballo  plaintiffs  throughout 
the  development  of  these  proposed 
regulations  We  have  set  out  the  full  text 
of  the  proposed  regulations  at  the  end 
of  this  document  for  review  and 
comment  The  following  summary 
briefly  describes  the  new  methodology 
as  set  out  in  the  settlement  agreement: 


COL.^  Sun'eys  OPM  sets  COL\  rates 
based  on  relative  differences  in  pric  es 
plus  an  adjustment  factor  OPM 
determines  relative  difference,'-  in  prices 
by  surveying  the  prices  of  goods  and 
services  in  the  categories  of  food,  shelter 
and  utilities,  household  hjrni.shings  and 
supplies,  clothing,  transportation 
medical,  recreation  and  education,  and 
miscellaneous  To  the  extent  practical 
OPM  surveys  the  pnces  of  the  same 
brands,  models,  sizes   and  types  of 
items  in  the  same  kinds  of  outlets  m  the 
COLA  areas  and  in  the  Washington.  DC, 
area.  OPM  surveys  the  final  price 
charged  to  the  consumer  in  effect  at  the 
time  of  the  survey  Thus.  OPM  sunevs 
both  sale  pnces  (if  the  item  is  on  sale 
at  the  time  of  the  survey)  and  regular 
pnces.  plus  anv  sales  or  excise  tax  and 
shipping  and  handling  charges  ,if 
applicable)  that  are  added  to  the  price 

Survey  Timing.  Except  for  the    Rest  of 
the  State  of  Alaska  '  COLA  area.  OPM 
conducts  the  survevs  m  the  COLA  areas 
on  a  rotational  basis  once  e\er\  3  vears 
and  in  the  Washington.  DC.  area,  which 
IS  the  reference  area,  once  every  year 
OPM  plans  to  conduct  the  first  COL.A 
sun-eys  under  the  new  methodology  in 
Puerto  Rico,  the  US  \"irgin  Islands,  and 
the  Washington.  DC.  area  in  the  summer 
of  2002  In  the  late  spnng  of  2003.  OPM 
plans  to  conduct  surveys  in  .Maska  and 
the  DC  area,  and  in  the  spring  of  2004 
OPM  plans  to  conduct  surveys  in 
Hawaii.  Guam,  and  the  Washington,  1X2 
area  Thereafter,  OPM  plans  to  conduct 
COLA  surveys  following  the  same 
rotation  in  the  spnng  of  each  year 

Rest  of  the  State  of  Alaska  Instead  of 
conducting  surveys  in  the  "Rest  of  the 
State  of  Alaska"  allowance  area.  OPM 
uses  one  or  more  alternative  sources  of 
living-cost  information,  such  as  that 
published  by  the  University  of  Alaska. 
Alaska  Cooperative  Extension  These 
data  show  pnces  for  vanous  locations  in 
the  Rest  of  the  State  of  .Maska  COLA 
area  relative  to  Anchorage.  AK  OPM 
uses  these  data  along  with  the 
Anchorage  COLA  price  index  to 
compute  a  price  index  for  the  Rest  of  the 
State  of  Alaska  allowance  area  If. 
however,  the  use  of  such  an  alternative 
otherwise  would  result  in  a  COLA  rate 
reduction.  OPM  will  first  conduct  an 
onsite  survey  in  one  or  more  locations 
in  the  Rest  of  the  State  of  .Maska 
allowance  area  and  publish  the  results 
before  making  any  COLA  rate  reduction, 
if  warranted 

Computing  Shelter  Costs  To  compute 
relative  shelter  costs.  OPM  sur\eys  the 
prices  of  rental  units  and,  to  the  extent 
practical,  the  "rental  equivalence"  of 
owner-occupied  units  in  the  COLA 
areas  and  the  Washington,  DC.  area 
"Rental  equivalence"  is  what  an  owner- 
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occupied  dwelling  would  rent  for  if  it 
were  available  for  rent,  and  the 
approach  0PM  uses  is  similar  to  the  one 
the  Bureau  of  Labor  Statistics  uses  to 
calculate  the  Consumer  Price  Index 
(CPU. 

In  addition  to  collecting  the  rental 
rate  or  the  rental  estimate.  0PM  also 
collects  information  about  the 
characteristics  of  the  dwelling,  e.g.. 
room  count,  size,  location,  and  other 
qualitative  factors  about  the  home.  OPM 
uses  this  information  along  with  a  form 
of  multiple  regression  called  "hedonic 
regression"  to  control  for  differences  in 
quality  of  the  dwellings  across  areas  and 
allow  the  comparison  of  shelter  costs  of 
equivalent  qualities  of  shelter.  OPM 
compares  these  costs  to  derive  a  shelter 
index  that  is  used  in  the  same  manner 
as  other  price  indexes  in  the  COLA 
methodology' 

i'tility-  Function  OPM  uses  a  model  to 
compute  the  energy  requirements  for  a 
standard  home  in  each  area.  The 
standard  home  is  equivalent  in  size  and 
other  key  characteristics  between  the 
COLA  area  and  the  Washington.  DC. 
area,  but  is  constructed  according  to  the 
current  building  codes  in  each  area. 
OPM  combines  the  energy  requirements 
by  type  (i.e..  oil.  gas.  and  electricity) 
with  the  price  of  the  energy  type  to 
derive  an  annual  utility  cost  for  each 
area.  OPM  compares  these  costs  to 
derive  a  utility  index  that  is  used  in  the 
same  manner  as  other  price  indexes  in 
the  COLA  methodology. 

Consumer  Expenditure  Weights.  For 
each  item  priced  in  both  the  COLA  area 
and  the  Washington.  DC,  area.  OPM 
computes  a  price  index.  We  combine 
these  price  indexes  into  an  overall  price 
index  by  using  expenditure  weights 
derived  from  the  Bureau  of  Labor 
Statistics  Consumer  Expenditure  Survey 
(CES).  OPM  uses  expenditure  weights 
that  reflect  average  spending  patterns  of 
households  in  the  central  income 
groups  as  reported  in  tabulated  CES 
data.  These  expenditure  weights,  which 
approximate  democratic  weights,  are 
adjusted  to  reflect  the  expenditure 
patterns  of  consumers  in  the 
Washington.  DC.  area. 

CPI  Adjustments  In  between  the 
triennial  COLA  surveys  and  for  each 
area  not  surveyed  during  the  year.  OPM 
adjusts  the  price  index  from  the 
preceding  survey  by  the  relative  change 
in  the  CPI  for  the  COLA  area  compared 
to  the  relative  change  in  the  CPI  for  the 
Washington.  DC.  area.  OPM  uses  the 
change  in  the  Puerto  Rico  CPI  for  both 
Puerto  Rico  and  the  U.S.  Virgin  Islands, 
the  change  in  the  Anchorage  CPI  for  all 
Alaska  COLA  areas,  and  the  change  in 
the  Honolulu  CPI  for  all  areas  in  Hawaii 
and  for  Guam  and  the  CNMI. 


Adjustment  Factors.  To  account  for 
differences  in  need,  availability  of  and 
access  to  goods  and  services,  and 
quality  of  life  between  the  COLA  areas 
and  the  Washington.  DC,  area,  OPM 
adds  to  the  price  index  an  adjustment 
factor  before  computing  the  final  living- 
cost  index  The  adjustment  factors  range 
from  5  to  9  index  points,  depending  on 
the  area.  These  adjustments  are  being 
established  pursuant  to  the  Caraballo 
settlement  and  are  not  subject  to  change 
with  the  results  of  the  surveys. 

Setting  the  Final  COLA  Rate.  OPM 
computes  the  COLA  rate  by  converting 
the  living-cost  index  to  its  percentage 
equivalent  and  rounding  that  to  the 
nearest  whole  percentage  amount.  This 
is  the  new  COLA  rate  for  the  area, 
unless  the  new  rate  would  otherwise  be 
more  than  1  percentage  point  lower  than 
the  existing  COLA  rate.  In  that  case,  the 
new  COLA  rate  is  not  more  than  1 
percentage  point  lower  than  the  existing 
COLA  rate. 

Agency  and  Employee  Involvement. 
To  advise  OPM  in  planning,  conducting, 
and  analyzing  the  results  of  the  COLA 
surveys  and  administering  the  COLA 
program.  OPM  establishes  a  COLA 
Advisory  Committee  in  each  survey 
area.  The  committees  are  composed  of 
representatives  of  agencies  and 
employees  in  the  COLA  survey  areas 
and  OPM  representatives.  Each 
Executive  agency  must  cooperate  and 
release  employees  for  committee 
activities  unless  the  agency  can 
demonstrate  that  exceptional 
circumstances  require  an  employee's 
presence  on  the  job.  Agencies  will 
reimburse  employees  for  authorized 
travel  expenses.  OPM  anticipates  that 
all  travel  will  be  local  travel. 

Post  Differentials  The  Caraballo 
settlement  did  not  address  the  post 
differential  program.  Although  OPM  has 
also  rewritten  the  post  differential 
regulations  in  a  question-and-answer 
format,  the  operation  of  this  program  is 
unchanged.  However.  OPM  is  proposing 
to  clarify  the  portion  of  the  post 
differential  regulations  that  addresses 
prior  residents  of  a  differential  area.  The 
current  regulations,  if  read  outside  the 
context  of  E.O.  10000.  could  lead  the 
reader  to  conclude  that,  with  few 
exceptions,  all  prior  residents  of  a  post 
differential  area  were  forever  ineligible 
to  receive  a  post  differential.  E.O.  10000. 
however,  provides  that,  in  determining 
eligibility,  agencies  may  consider  the 
length  of  time  employees  resided 
outside  the  differential  area.  In  the 
proposed  regulations,  we  clarify  that 
» prior  residents  of  a  post  differential 
area,  who  have  resided  outside  the  area 
for  an  appropriate  period  of  time,  may 
be  eligible  to  ret  eive  a  post  differential. 


Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 

Office  of  Personnel  Management. 
Kay  Coles  fames, 

D]rpctor 

Accordingly,  the  Office  of  Personnel 
Management  is  proposing  to  receive 
subpart  B  of  5  CFR  Part  91  to  read  as 
follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B— Cost-of-Living  Allowance  and 
Post  Differential — Nonforeignr Areas 

Sec. 

591.201     Definitions 

Cost-of-Living  Allowances  and  Post 
Differentials 

591  202     Whv  does  the  Government  pay 
COL.^s'  " 

591.203  Why  does  the  Government  pay  post 
differentials? 

591.204  Who  can  receive  COLAs  and  post 
differentials? 

591.205  Which  areas  are  nonforeign  areas? 

Cost-of-Living  Allowances 

591 .206  How  does  OPM  establish  COLA 
areas? 

591.207  Which  areas  are  COLA  areas? 

591.208  How  does  OPM  establish  COLA 
rates? 

591.209  What  is  a  price  index? 

591.210  W^hat  are  weights? 

591.211  What  are  the  categories  of 
consumer  expenditures? 

591.212  How  does  OPM  select  survey 
items? 

591.213  What  prices  does  OPM  collect? 

591.214  How  does  OPM  collect  prices? 

591.215  Where  does  OPM  collect  prices  in 
the  COLA  and  DC  areas? 

591.216  In  which  outlets  does  OPM  collect 
prices? 

591.217  For  what  purposes  might  OPM 
survey  COLA  recipients  and  other 
Federal  employees? 

591.218  How  does  OPM  compute  price 
indexes? 

591.219  How  does  OPM  compute  shelter 
price  indexes? 

591.220  How  does  OPM  calculate  energy 
utility  cost  indexes? 

591.221  How  does  OPM  compute  the 
consumer  expenditure  weights  it  uses  to 
combine  price  indexes? 
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591.222  How  does  OPM  use  the 
expenditure  weights  to  combine  price 
indexes? 

591.223  When  does  OPM  conduct  COLA 
surveys? 

591.224  How  does  OPM  adjust  price 
indexes  between  surveys? 

591 .225  Which  CPls  does'OPM  use? 

591.226  How  does  OPM  apply  the  CPIs? 

591.227  What  adjustment  factors  does  OPM 
add  to  the  price  indexes? 

591.228  How  does  OPM  convert  the  price 
index  plus  adjustment  factor  to  a  COLA 
rate? 

591.229  How  does  OPM  inform  agencies 
and  employees  of  COLA  rate  changes? 

Post  Differentials 

591.230  When  does  OPM  establish  post 
differential  areas? 

591.231  Which  areas  are  post  differential 
areas? 

591.232  How  does  OPM  establish  and 
review  post  differentials? 

591.233  Who  can  receive  a  post 
differential? 

591.234  Under  what  circumstances  may 
people  recruited  locally  receive  a  post 
differential' 

Program  Administration 

591.235  When  do  payments  begin? 

591.236  When  do  payments  end? 

591.237  Under  what  circumstances  may 
employees  on  leave  or  travel  receive  a 
COLA  and/or  post  differential? 

591 .238  How  do  agencies  pay  COL\s  and 
post  differentials? 

591.239  How  do  agencies  treat  COLAs  and 
post  differentials  for  the  purpose  of 
overtime  pay  and  other  entitlements? 

591240     How  are  agency  and  employee 
representatives  involved  in  the 
administration  of  the  COLA  and  post 
differential  programs? 

591.241  What  are  the  key  activities  of  the 
COLA  Advisory  Committees? 

591.242  What  is  the  tenure  of  a  COLA 
Advisory  Committee? 

591.243  How  many  members  are  on  each 
COLA  Advisory  Committee? 

591  244     How  does  OPM  select  COLA 
Advisory  Committee  members? 

Appendix  A  of  Subpart  B — Places  and  Rates 
at  Which  Allowances  Are  Paid 

Appendix  B  of  Subpart  B — Places  and  Rates 
at  Which  Differentials  Are  Paid 

Authority:  5  U.S.C.  5941;  E.O  10000,  3 
CFR.  1943-1948  Comp..  p  792;  and  E.O 
12510.  3  CFR,  1985  Comp..  p.  338 

Subpart  B— Cost-of-Uving  Allowance 
and  Post  Dtffarantial—flonforaign 


1591,201    Daflnttlons. 

In  this  subpart — 

Agency  means  an  Executive  agency  as 
defined  in  section  105  of  title  5,  United 
States  Code,  but  does  not  include 
Government-controlled  corporations. 

Bureau  of  Labor  Statistics  (BLS) 
means  the  Bureau  of  Labor  Statistics  of 
the  Department  of  Labor. 


Commonwealth  of  the  .\orthem 
Mariana  Islands  (CK'MIl  means  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  which  is  part  of  the  Guam/ 
CNMI  COLA  area. 

Consumer  Expenditure  Survey  (CES) 
means  the  BLS  survey  of  consumers  and 
their  expenditures. 

Consumer  Pnce  Index  I  CPI  I  means  the 
BLS  survey  of  the  change  of  consumer 
prices  over  time 

Cost-of-living  allowance  lCOL■^} 
means  an  allowance  that  the  Office  of 
Personnel  Management  (OPM) 
establishes  under  5  US  C.  5941  at  a 
location  in  a  nonforeign  area  where 
living  costs  are  substantially  higher  than 
in  the  Washington.  DC  area 

Cost-of-living  allowance  area  means  a 
geographic  area  for  which  OPM  has 
authorized  a  COLA.  COLA  areas  are 
listed  in  §591.207. 

Detailed  Expenditure  Category  IDECl 
means  the  lowest  level  of  expenditure 
shown  in  tabulated  nationwide  CES 
data. 

Major  Expenditure  Group  (MEG) 
means  one  of  the  nine  major  groups  into 
which  OPM  categorizes  expenditures 
These  categories  are  food,  shelter  and 
utilities,  clothing,  transportation, 
household  furnishings  and  supplies, 
medical,  education  and  communication, 
recreation,  and  miscellaneous 

Nonforeign  area  means  one  of  the 
areas  listed  in  §591.205. 

Office  of  Personnel  Management 
(OPM)  means  the  Office  of  Personnel 
Management. 

Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action 
For  an  employee  who  is  authorized  to 
receive  relocation  allowances  under  5 
U.S.C.  5737  in  connection  with  an 
extended  assignment,  the  temporary 
duty  station  associated  with  that 
assignment  is  the  employee's  official 
duty  station.  Exception:  A  new  duty 
station  assignment  that  is  followed 
within  3  working  days  by  a  reduction  in 
force  that  results  in  the  employee's 
separation  before  the  employee  is 
required  to  report  for  duty  at  the  new- 
location  is  not  an  official  duty  station. 

Post  differential  means  an  allowance 
OPM  establishes  under  5  US.C.  5941  at 
a  location  in  a  nonforeign  area  where 
conditions  of  environment  differ 
substantially  from  conditions  of 
environment  in  the  contiguous  United 
States  and  warrant  its  payment  as  a 
recruitment  incentive. 

Post  differential  area  means  a 
geographic  area  for  which  OPM 
authorizes  a  post  differential.  Post 
differential  areas  are  listed  in  §  591 .231 


Primary  Expenditure  Group  (PEG] 
means  one  of  approximately  40 
expenditure  groups  into  which  OPM 
categorizes  expenditures  A  PEG. is  the 
first  level  of  categorization  under  the 
MEG. 

Pate  of  basic  pay  means  the  rate  of 
pay  fixed  by  statute  for  the  position  held 
by  an  individual  before  any  deductions 
and  exclusive  of  additional  pay  of  any 
kind,  such  as  overtime  pay.  night 
differential,  extra  pay  for  work  on 
holidays,  or  other  allowances  and 
differentials  For  firefighters  covered  by 
5  U.S.C.  5545b  (as  provided  in 
§550  ISOSfb)  of  this  chapter),  straight- 
time  pay  for  regular  overtime  hours  is 
basic  pay 

Washington.  DC.  area  or  DC  area 
means  the  District  of  Columbia; 
Montgomery  County.  NfD;  Prince 
Georges  County.  MD:  Arlington  County. 
VA;  Fairfax  County.  V.'^.;  Prince  William 
County.  VA;  and  the  independent  cities 
of  Alexandria.  Fairfax.  Falls  Church. 
Manassas,  and  Manassas  Park.  Virginia. 

Cost-of-Living  .Mlowances  and  Post 
Diffierentials 

§  591 .202     Why  does  ttte  Governmeot  pay 
COLAs? 

The  Government  pays  COLAs  as 
additional  compensation  to  certain 
civilian  Federal  employees  in  specified 
nonforeign  areas  in  consideration  of 
higher  living  costs  in  the  local  area 
compared  with  living  costs  in  the 
Washington,  DC,  area. 

§  591 .203    Why  does  ttw  Government  pay 
post  differentials? 

The  Government  pays  post 
differentials  to  certain  civilian  Federal 
employees  in  specified  nonforeign  areas 
as  a  recruitment  incentive  based  on 
conditions  of  environment  in  the  local 
area  compared  with  conditions  in  the 
continental  United  States  Post 
differentials  are  designed  to  attract 
persons  from  outside  the  area  to  work 
for  the  Federal  Government  in  the  post 
differential  area. 

§591.204    Who  can  rwelve  COLAs  and 
post  differentials? 

(a)  Agencies  pay  COLAs  and  post 
differentials  authonzed  under  this 
subpart  to  civilian  Federal  employees 
whose  rates  of  basic  pay  are  fixed  by 
statute.  The  following  pay  plans  are 
covered  by  this  subpart; 

(1)  General  Schedule. 

(2)  Veterans  Health  Administration 
(Department  of  Veterans  Affairs), 

(3)  Foreign  Service  (including  the 
Senior  Foreign  Service). 

(4)  Postal  Service  (where  applicable 
under  title  39,  United  States  Code). 

(5)  Administrative  law  judges  paid 
under  5  use  5372. 
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(6)  Senior  Executive  Service 
(including  the  Federal  Bureau  of 
Investigation  and  Drug  Enforcement 
Administration  Senior  Executive 
Service),  and 

(7)  Senior-level  and  scientific  or 
professional  positions  paid  under  5 
U.S.C.  5376. 

(b)  At  its  sole  discretion  and 
consistent  with  the  intent  of  5  U.S.C. 
5941.  an  agency  may  apply  this  subpart 
to  other  positions  authorized  by  specific 
law. 

(c)  Agencies  pay  COLAs  to  employees 
covered  by  paragraphs  (a)  or  (b)  of  this 
section  and  who.se  official  duty  station 
is  in  a  COLA  area  as  defined  in 
§591.207. 

(d)  Agencies  pay  post  differentials  to 
employees  covered  by  paragraphs  (a)  or 
(b)  of  this  section  whose  official  dutv 
station  or  detail  to  temporary  duty  is  in 
a  post  differential  area  as  defined  in 

§  591.231  and  who  are  eligible  to  receive 
d  post  differential  under  §591.233. 

§  591 .205    Which  areas  are  nonforeign 
areas? 

(a)  The  nonforeign  areas  are  States, 
commonwealths,  territories,  and 
possessions  of  the  United  States  outside 
the  48  contiguous  United  States  and  anv 
additional  areas  the  Secretar\'  of  State 
designates  as  being  within  the  scope  of 
Part  II  of  Executive  Order  10000,  as 
amended. 

(b)  The  following  areas  are  nonforeign 
areas: 

(1)  State  of  Alaska: 

(2)  State  of  Hawaii: 

(3)  American  Samoa  (including  the 
island  of  Tutuila.  the  Manua  Islands, 
and  all  other  islands  of  the  Samoa  group 
east  of  longitude  171  degrees  west  of 
Greenwich,  together  with  Swains 
Island): 

(4)  Commonwealth  of  Puerto  Rico: 

(5)  Commonwealth  of  the  Northern 
Mariana  Islands: 

(6)  Howland,  Baker,  and  Jarvis 
Islands, 

(7)  iohnston  Atoll; 

(8)  Kingman  Reef; 

(9)  Midway  Atoll; 

(10)  Navassaa  Island; 

(11)  PalmvTa  Atoll: 

(12)  Territory  of  Guam: 

(13)  United  States  Virgin  Islands; 

(14)  Wake  Atoll. 

(15)  Any  small  guano  islands,  rocks, 
or  keys  that,  in  pursuance  of  action 
taken  under  the  Act  of  Congress,  Augu.st 
18.  1856.  are  considered  as  pertaining  to 
the  United  States;  and 

(16)  Any  other  islands  outside  of  tlie 
contiguous  48  states  to  which  the  U.S. 
Government  reserves  claim. 


Cost-of-Living  Allowances 

§  591 .206    How  does  0PM  establish  COLA 
areas? 

(a)  OPM  designates,  within 
nonforeign  areas,  areas  where  agencies 
pay  employees  a  COLA  by  virtue  of 
living  costs  that  are  substantially  higher 
than  those  in  the  Washington.  DC,  area. 
In  establishing  the  boundaries  of  COLA 
areas,  OPM  considers — 

(1)  The  existence  of  a  well-defined 
economic  community. 

(2)  The  availability  of  consumer  goods 
and  services, 

(3)  The  concentration  of  Federal 
employees  covered  by  this  subpart,  and 

(4)  Unique  circumstances  related  to  a 
specific  location. 

(b)  If  a  department  or  agency  wants 
OPM  to  consider  establishing  or  revising 
the  definition  of  a  COLA  area,  the  head 
of  the  department  or  agency  or  his  or 
her  designee  must  submit  a  request  in 
writing  to  OPM. 

§  591 .207    Which  areas  are  COLA  areas? 

OPM  has  established  the  following 
COLA  areas: 

(a)  City  of  Anchorage,  AK,  and  80- 
kilometer  (50-mile)  radius  by  road,  as 
measured  from  the  Federal  courthouse; 

(b)  City  of  Fairbanks.  AK,  and  80- 
kilometer  (50-mile)  radius  by  road,  as 
measured  from  the  Federal  courthouse: 

(c)  City  of  luneau.  AK.  and  80- 
kilometer  (50-mile)  radius  by  road,  as 
measured  from  the  Federal  courthouse: 

(d)  Rest  of  the  State  of  Alaska: 

(e)  City  and  County  of  Honolulu,  HI; 

(f)  County  of  Hawaii,  HI; 

(g)  County  of  Kauai,  HI; 

(h)  County  of  Maui  (including 
Kalawao  County),  HI: 

(i)  Commonwealth  of  Puerto  Rico; 

(i)  Territory  of  Guam  and 
Commonwealth  of  the  Northern  Mariana 
Islands;  and 

(k)  U.S.  Virgin  Islands. 

§  591 .208    How  does  OPM  establish  COLA 
rates? 

OPM  establishes  COLA  rates  based  on 
price  differences  between  the  COLA 
area  and  the  Washington,  DC,  area,  plus 
an  adjustment  factor.  OPM  expresses 
price  differences  as  indexes. 

(a)  OPM  computes  price  indexes  for 
various  categories  of  consumer 
expenditures. 

(b)  OPM  combines  the  price  indexes 
using  consumer  expenditure  weights  to 
produce  an  overall  price  index  for  the 
COLA  area. 

(c)  To  combine  overall  price  indexes 
for  COLA  areas  with  multiple  survey 
areas,  OPM  uses  employment  weights  to 
combine  overall  price  indexes  by  survey 
area  for  COLA  areas.  The  COLA  areas 


that  have  multiple  survey  areas  are 
listed  in  §591. 215(b). 

(d)  OPM  adds  an  adjustment  factor  to 
the  overall  price  index  for  the  COLA 
area. 

§  591 .209    What  is  a  price  index? 

(a)  The  price  index  is  the  COLA  area 
price  divided  by  the  DC  area  price  and 
multiplied  bv  100. 

(b)  Example: 

COLA  Area  Average  Price  for  Item  A 

=  SI. 233 
DC  Area  Average  Price  for  Item  A  = 

SI. 164 
Computation: 

$1,233/51.164  =  1.0592783 
1.0592783  X  100  =  105.92783. 

(c)  In  the  case  of  the  final  index,  OPM 
rounds  the  index  to  two  decimal  places. 

§  591 .21 0    What  are  weights? 

(a)  A  weight  is  the  relative  importance 
or  share  of  a  subpart  of  a  group 
compared  with  the  total  for  the  group. 

A  weight  is  frequently  expressed  as  a 
percentage.  For  example,  in  a  pie  chart, 
each  wedge  has  a  percentage  that 
represents  its  relative  importance  or  the 
size  of  the  wedge  compared  with  the 
whole  pie. 

(b)  OPM  uses  two  kinds  of  weights: 
consumer  expenditure  weights  and 
employment  weights 

(1)  Consumer  expenditure  weights. 
The  consumer  expenditure  weight  for  a 
category  is  the  relative  importance  or 
share  of  that  category  in  terms  of  total 
consumer  expenditures.  OPM  derives 
consumer  expenditure  weights  from  the 
tabulated  results  of  the  Bureau  of  Labor 
Statistics  (BLS)  Consumer  Expenditure 
Survey  (CES). 

(2)  Employment  weights.  The 
employment  weight  is  the  relative 
employment  population  of  the  survey 
area  compared  with  the  employment 
population  of  the  COLA  areas  as  a 
whole.  OPM  uses  the  number  of  General 
Schedule  employees  in  the  survey  areas 
to  compute  employment  weights.  OPM 
uses  these  emplovment  weights  as 
described  in  §  591. 215(b). 

§  591 .21 1     What  are  the  categories  of 
consumer  expenditures? 

OPM  uses  ttiree  different  types  of 
categories:  major  expenditure  groups, 
primary  expenditure  groups,  and 
detailed  expenditure  categories. 

(a)  Major  expenditure  groups.  OPM 
groups  expenditures  into  nine  major 
expenditure  groups  (MEGs).  These 
categories  are  food,  shelter  and  utilities, 
clothing,  transportation,  household 
furnishings  and  supplies,  medical, 
education  and  communication, 
recreation,  and  miscellaneous. 

(b)  Primary  expenditure  groups.  OPM 
identifies  primary  expenditure  groups 
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(PEGs)  writhin  each  of  the  MEGs.  There 
are  approximately  40  PEGs. 

(c)  Detailed  expenditure  categories. 
OPM  uses  the  most  detailed  level  of 
tabulated  CES  categories  and  identifies 
these  as  detailed  expenditure  categories 
(DECs).  OPM  classifies  each  DEC  into 
one  of  the  PEGs  to  aggregate  DECs  with 
similar  demand  and  cost  characteristics 
into  PEGs.  Alternatively.  OPM  may 
remove  the  DEC  entirely  from  the  list  of 
expenditures.  Therefore,  the 
classification  of  the  DECs  into  PEGs  and 
sub-PEGs  does  not  necessarily  follow 
that  used  in  published  CES  tables. 

S591J12    How  dOM  OPM  saiMt  surv*y 


(a)  OPM  selects  a  sufficient  number  of 
items  to  represent  PEGs  and  reduce 
overall  price  index  variability.  In 
selecting  these  items,  OPM  applies  the 
following  guidelines.  The  item  should 
be- 

(1)  Relatively  important  (i.e.. 
represent  a  DEC  with  a  relatively  large 
weight)  within  the  PEG; 

(2)  Relatively  easy  to  find  in  both 
COLA  and  DC  areas; 

(3)  Relatively  common,  i.e..  what 
people  typically  buy; 

(4)  Relatively  stable  over  time.  e.g.. 
not  a  fad  item;  and 

(5)  Subject  to  similar  supply  and 
demand  functions. 

(b)  To  the  extent  practical,  the  items 
OPM  surveys  in  the  COLA  area  must  be 
identical  to  the  items  that  OPM  surveys 
in  the  DC  area  or  be  of  closely  similar 
quality  and  quantity,  with  quantity 
adjustments  as  necessary.  An  example 
of  a  quantity  adjustment  is  converting 


prices  for  10  and  12  oz.  packages  to  a 
price  per  pound. 

(c)  For  any  DEC.  OPM  may  specif\- 
items  that  differ  in  quality  and  quantity 
from  other  items  specified  for  the  same 
DEC.  However,  when  OPM  compares 
prices  for  such  items  between  the  COLA 
area  and  the  DC  area,  OPM  compares 
prices  of  like  products. 

§591.213    What  pricM  dOM  OPM  collect? 

(a)  OPM  surveys  the  price  charged  to 
the  consumer  at  the  time  of  the  survey. 
The  price  includes  any  sales,  excise,  or 
general  business  tax  passed  on  to  the 
consumer  at  the  time  of  sale  and  any 
discounts,  mark-downs,  or  "sales"  in 
progress  at  the  time  the  price  was 
collected. 

(b)  Exceptions: 

(1)  OPM  does  not  collect  coupon 
prices,  going-out-of-business  prices,  or 
area-wide  distress  sale  prices. 

(2)  OPM  prices  automobiles  at  dealers 
and  obtains  the  sticker  (i.e.  non- 
negotiated)  price  for  the  model  and 
specified  options.  The  prices  are  the 
manufactiu^r's  suggested  retail  price 
(including  options),  destination  charges, 
additional  shipping  charges,  appropriate 
dealer-added  items  or  options,  dealer 
mark-up.  and  taxes. 

(3)  OPM  estimates  prices  for  selected 
items,  such  as  health  insurance  and  K- 
12  education,  based  on  employee  usage 
of  the  item.  For  example.  OPM  estimates 
health  insurance  prices  based  on  the 
employee's  share  of  the  premiimi  costs 
and  weights  reflecting  Federal 
enrollment,  as  reported  in  OPM's 
Central  Personnel  Data  File,  m  the 

Survey  and  Data  Collection  Areas 


various  plans  available  to  Federal 
employees  in  each  area. 

§591.214    How  doe*  OPM  collect  prkSM? 

(a)  OPM  collects  most  prices  by 
visiting  or  calling  retail  outlets  in  each 
survey  area  and  obser\'ing  or  verbally 
obtaining  the  item  prices. 

fb)  OPM  prices  some  items  by  catalog. 
Internet,  or  a  similar  source  Other 
items,  not  normally  sold  within  an  area, 
may  be  priced  in  a  different  area  In 
either  case,  the  price  of  such  items 
includes  any  applicable  taxes,  shipping, 
and  handling  charges.  When  an  item  is 
normally  sold  within  an  area  but  is  not 
available  at  the  time  of  sun-ey.  OPM 
may,  on  a  case-by -case  basis,  use  the 
price  of  the  item  in  a  neighboring  sur\'ey 
or  COLA  area. 

§591.215    Where  does  OPM  collMt  pricM 
in  the  COLA  and  DC  erMS? 

(a)  SuA-ey  areas  Each  COLA  area  has 
one  sur\ev  area,  except  Hawaii  Countv, 
HI  and  the  US  Virgin  Islands  COLA' 
areas.  Hawaii  Coimty  has  two  survey 
areas;  the  City  of  Hilo  and  the  Kailua- 
Kona  area.  The  U.S.  Virgin  Islands  also 
has  two  survey  areas;  the  Island  of  St 
Croix  and  the  Islands  of  St.  Thomas  and 
St.  lohn.  The  Washington.  DC.  area  has 
three  sur\'ey  areas;  the  District  of 
Columbia,  the  Maryland  suburbs  of  the 
District  of  Columbia,  and  the  Virginia 
suburbs  of  the  District  of  Columbia. 
OPM  collects  non-housing  data 
throughout  the  survey  area.  OPM  may 
collect  housing  data  throughout  the 
survey  area  or  in  specific  housing  data 
collection  areas  The  following  table 
shows  the  survev  areas: 


COLA  areas  and  reference  areas 

Anchorage  

Fairbanks 

Juneau  

Rest  o<  Alaska  

Honolulu  

Hawaii  County  

Kauai  

Guam  &  am  .'.Z'Z'ZZZZ 

Puerto  Rico 

U.S  Virgin  Islands 

Washington,  DC— DC  

Washington.  DC— MD  

Washington,  DC— VA 


Survey  area 


City  of  Arxjhorage 
City  of  Fairt)anlcs 
Juneau.  Mendenhall 
See  paragraph  (c)  of  this  section. 
City  and  County  of  Honolulu 
City  of  Hilo.  Kailua-Korta  area 
Kauai  Island 
Maui  Island. 
Guam 

San  Juan  area 

St  Croix,  St  Thomas.  St  John  (housing  data  only) 
Disthct  of  Columb«a 

Montgon)efy  County  and  Pnnce  Georges  County 

Arlington  County,  Fairfax  County,  Prince  WilUam  County,  City  of  Alexandna.  City  of  Fairfax,  City  of  Falls 
Church.  City  of  Manassas,  and  City  of  Manassas  Park 


(b)  Hawaii  County  and  the  U.S.  Virgin 
Islands.  In  both  Hawaii  Goimty  and  the 
U.S.  Virgin  Islands,  OPM  averages  the 
overall  indexes  from  the  two  survey 
areas  using  Federal  employment 
weights.  For  the  Washington,  DC,  area, 


OPM  averages  the  indexes  from  the 
three  survey  areas  using  equal  weights. 

(c)  Rest  of  the  State  of  Alaska  COLA 
area.  OPM  may  collect  survey  data 
onsite,  use  alternative  indicators  of 
relative  living  costs  (e.g..  price  and  cost 


information  pubhshed  by  the  University 
of  Alaska),  or  both.  If  the  use  of 
alternative  indicators  would  result  in  a 
COLA  rate  reduction,  OPM  will  conduct 
onsite  surveys  in  one  or  more  locations 
in  the  Rest  of  the  State  of  Alaska  COLA 
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area,  before  making  a  reduction,  to 
ensure  that  the  reduction  is  warranted. 

§  591 .21 6    In  which  outlets  does  0PM 
collect  prices? 

OPM  collects  prices  in  popular  outlets 
in  each  survey  area.  OPM  selects  these 
outlets  based  on  their  proximity  to  the 
housing  data  collection  areas, 
accessibility  by  road,  physical  size, 
advertising,  and  other  characteristics 
that  reflect  sales  volume.  To  the  extent 
practical.  OPM  prices  like  items  in  the 
same  types  of  outlets  in  the  COLA  areas 
and  the  Washington,  DC,  area  As 
warranted,  OPM  also  may  conduct 
point-of-purchase  surveys  and  select 
outlets  based  on  the  results  of  those 
surveys. 

§  591 .21 7  For  what  purposes  might  OPM 
survey  COLA  recipients  and  other  Federal 
employees? 

From  time  to  time,  OPM  may  conduct 
surveys  of  Federal  employees  in  the 
COLA  areas  and/or  the  Washington,  DC, 
area  to  determine  where  emplovees 
shop  and  what  they  spend  on  certain 
goods  or  services  and  to  collect  other 
information  related  to  the  price  surveys 
and  the  calculation  of  price  indexes 

§  591 .21 8  How  does  OPM  compute  price 
indexes? 

Except  for  shelter  and  energy  utilities, 
OPM  averages  by  item  the  prices 
collected  in  each  survey  area.  For  the 
Washington,  DC.  area,  OPM  computes  a 
simple  average  for  each  item  based  on 
the  average  prices  from  each  DC  survey 
area.  On  an  item-by-item  basis.  OPM 
divides  the  COLA  survey  area  average 
price  by  the  DC  average  price  and 
produces  a  price  index. 

§  591 .21 9    How  does  OPM  compute  shelter 
price  indexes? 

(a)  In  addition  to  rental  and  rental 
equivalence  prices  and/or  estimates, 
OPM  obtains  for  each  unit  surveyed 
information  about  the  important 
characteristics  of  the  unit,  such  as  size, 
number  of  bathrooms,  and  other 
amenities  that  reflect  the  quality  of  the 
unit. 

(b)  OPM  then  uses  these 
characteristics  and  rental  prices  and/or 
estimates  in  hedonic  regressions  (a  type 
of  multiple  regression)  to  compute  for 
each  COLA  area  the  price  index  for 
rental  and/or  rental  equivalent  units  of 
comparable  quality  and  size  between 
the  COLA  survey  area  and  the 
Washington,  DC  area. 

S  591 .220    How  does  OPM  calculate  energy 
utility  cost  Indexes? 

(a)  OPM  calculates  energy  utility  cost 
indexes  based  on  the  relative  cost  of 
maintaining  a  standard  size  dwelling  in 


each  area  at  a  given  ambient 
temperature  and  the  cost  of  other  energy 
uses.  Although  the  dwelling  size  may 
vary  from  one  COLA  survey  area  to 
another,  OPM  compares  the  utility  cost 
for  the  same  size  dwelling  in  the  COLA 
survey  area  and  the  Washington,  DC 


area. 


(b)  OPM  applies  the  following  six-step 
process  to  compute  a  cost  index(es)  for 
heating  and  cooling  a  standard  home  to 
a  given  ambient  temperature  and  to 
combine  the  cost  index(es)  by  energy 
type  (e.g..  electricity  and  natural  gas) 
with  cost  indexes  for  other  energy  uses 

(1)  Step  1.  OPM  obtains  technical 
information  about  the  requirements  by 
major  energy  type  for  heating  and 
cooling  a  standard  size  dwelling,  built 
according  to  current  local  building 
practices  and  codes  in  each  area,  given 
local  climatic  conditions  (e.g..  seasonal 
temperature  and  humidity).  OPM  also 
obtains  similar  information  for  use  of 
energy  types  in  other  household 
operations  (e.g.,  hot  water,  cooking, 
cleaning,  recreation). 

(2)  Step  2.  OPM  obtains  from  the 
shelter  survey,  a  survey  of  Federal 
employees,  or  other  appropriate  sources, 
information  on  dwelling  size  and  the 
types  and  prevalence  of  heating  and 
cooling  equipment  and  energy  types 
(e.g.,  electricity,  gas,  and  oil)  in  each 
area. 

(3)  Step  3.  OPM  computes  estimates 
of  total  home  energy  requirements  by 
energy  type  attributable  to  heating  and 
cooling  plus  all  other  household  energy 
uses  for  the  COLA  survey  area  and  the 
Washington.  DC  area 

(4)  Step  4.  OPM  surveys  utility  prices 
for  each  major  energy  type  appropriate 
to  the  area. 

(5)  Step  5.  OPM  combines  the  above 
data  to  produce  for  each  COLA  survey 
area  the  cost  of  maintaining  the 
standard  size  dwelling  at  a  given 
ambient  temperature  and  the  cost  of 
other  household  energv  uses. 

(6)  Step  6.  OPM  compares  the  COLA 
survey  area  cost  with  the  DC  area  cost 
to  produce  a  price  index 

§  591 .221     How  does  OPM  compute  the 
consumer  expenditure  weights  it  uses  to 
combine  price  indexes? 

OPM  uses  the  following  ten-step 
process  to  compute  consumer 
expenditure  weights: 

(a)  Step  1.  OPM  uses  the  latest  BLS 
tabulated  CES  data  nationwide  and  for 
the  Washington,  DC,  area. 

(b)  Step  2.  In  both  the  nationwide  and 
DC  area  tabulated  data,  OPM  replaces 
the  homeowners'  expenditures  for 
shelter  with  estimated  rental  values  of 
owned  homes  that  are  available 
elsewhere  in  tabulated  CES  data.  These 


replacements  are  consistent  with  the 
rental  equivalence  approach  OPM  uses 
in  the  COLA  model. 

(c)  Step  3.  OPM  selects  the 
expenditures  for  the  central  income 
groups  in  the  nationwide  CES 
tabulation. 

(d)  Step  4.  OPM  calculates  the 
expenditure  shares  for  each  income 
group  by  dividing  each  DEC  or  aggregate 
expenditure  by  total  expenditures.  OPM 
also  calculates  expenditure  shares  for 
total  nationwide  expenditures. 

(e)  Step  5.  OPM  averages  the  central 
income  groups'  shares  to  yield  a 
nationwide  "democratic  "  distribution  of 
expenditure  shares  at  the  lowest  level  of 
expenditure  and  aggregates  up  to  total 
expenditure. 

(f)  Step  6.  OPM  computes  a  set  of 
ratios  by  dividing  each  expenditure 
share  of  the  nationwide  "democratic" 
distribution  by  the  corresponding 
expenditure  share  of  the  total  national 
distribution. 

(g)  Step  7.  OPM  computes  estimated 
democratic  expenditures  for 
Washington  DC  for  each  reported  DC 
aggregate  by  multiplying  the  reported 
expenditure  by  the  corresponding  ratio 
derived  in  Step  6. 

(h)  Step  8.  For  each  DEC  and 
aggregate  not  provided  in  the  tabulated 
CES  for  DC.  OPM  computes 
expenditures  for  DC  by  distributing  the 
next  higher  available  DC  expenditure 
calculated  in  step  7  using  the 
nationwide  "democratic"  patterns 
derived  in  step  5. 

(i)  Step  9.  As  described  in 
§  591.211(c).  OPM  classifies  each  DEC 
and  aggregate  into  PEGs. 

(j)  Step  10.  OPM  computes 
expenditure  weights  by  dividing  each 
DEC  or  aggregate  by  the  total 
expenditure  derived  from  the  DC 
expenditure  computed  in  step  8. 
Therefore,  the  sum  of  the  MEGs.  PEGs, 
and  DECs,  will  separately  total  100,  i.e.. 
so  that  all  consumer  expenditures  in  the 
original  tabulation  are  accounted  for. 

§591.222    How  does  OPM  use  the 
expenditure  weights  to  combine  price 
indexes? 

OPM  uses  a  three-step  process  to 
combine  price  indexes. 

(a)  Step  1 .  For  each  DEC  represented 
by  one  or  more  items  for  which  OPM 
could  make  valid  price  comparisons 
(e.g.,  OPM  was  able  to  collect 
representative  prices  in  both  the  COLA 
and  DC  areas),  OPM  computes  the 
unweighted  geometric  average  of  the 
price  index(es)  of  all  item(s) 
representing  the  DEC. 

(b)  Step  2.  OPM  multiplies  the  price 
index  for  each  DEC  by  its  expenditure 
weight,  sums  the  cross  products,  and 
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divides  by  the  sum  of  the  weights  used 
in  the  calculation.  This  produces  a  price 
index  for  the  level  of  aggregation  (e.g.. 
PEG  or  sub-PEG)  in  which  the  DEC  is 
categorized. 

(c)  Step  3.  OPM  repeats  the  process 
described  in  Step  2  at  each  level  of 
aggregation  within  the  PEG  to  produce 
a  price  index  for  the  PEG,  at  the  PEG 
level  to  produce  an  index  for  the  MEG. 
and  at  the  MEG  level  to  produce  the 
overall  price  index  for  the  survey  area. 

§591.223    When  does  OPM  conduct  COLA 
surveys? 

(a)  OPM  conducts  a  survey  in  each 
COLA  area  once  every  3  years  on  a 
rotational  basis  and  surveys  the 
Washington.  DC,  area  concurrently  with 
each  COL^  area  survey  The  order  of  the 
COLA  area  survevs  is  as  follows: 

(1)  Year  1.  All  COLA  areas  in  the 
Commonwealth  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands. 

(2)  Year  2.  All  COL\  areas  in  the 
State  of  Alaska,  except  as  provided  in 
paragraph  (b)(2)  of  this  section. 

(3)  Year  3.  All  COL^  areas  in  the 
State  of  Hawaii  and  the  Territory  of 
Guam  and  CNMI. 

(b)  Exceptions: 

(1)  Nothing  in  this  subpart  precludes 
OPM  from  conducting  interim  surveys 
or  implementing  some  other  change  in 
response  to  conditions  caused  by  a 
natural  disaster  or  similar  emergency, 
provided  OPM  publishes  a  notice  or 
rule  in  the  Federal  Register  explaining 
the  change  and  the  reason(s)  for  it 

(2)  As  provided  in  §591. 21 5(c),  OPM 
does  not  conduct  surveys  in  the  Rest  of 
the  State  of  Alaska  COLA  area  unless 
COLA  rate  reductions  appear  warranted. 

§  591 .224    How  does  OPM  adjust  price 
indexes  between  surveys? 

(a)  OPM  adjusts  price  indexes 
between  the  triennial  surveys  in  each 
COLA  area  that  is  not  surveyed  in  that 
year  To  do  this,  OPM  uses  the  annual 
or  biennial  change  in  the  Consumer 


Price  Index  (CPI)  for  the  COLA  area 
relative  to  the  annual  or  biermial  change 
in  the  CPI  for  the  Washington,  DC,  area. 
OPM  uses  the  annual  change  for  those 
areas  surveyed  the  preceding  year.  OPM 
uses  the  biennial  change  for  those  areas 
surveyed  2  years  before 

(b)  This  section  applies  beginning 
with  the  effective  date  of  the  results  of 
the  second  survey  conducted  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands  under 
these  regulations. 

§  591 .225    Which  CPts  does  OPM  use? 

OPM  uses  the  following  CPIs: 

(a)  For  the  Washington.  DC,  area — the 
BLS  Consumer  Price  Index.  All  Urban 
Consumers  (CPI-U); 

(b)  For  all  COLA  areas  in  the  State  of 
Alaska — the  BLS  CPl-U  for  Anchorage, 
AK; 

(c)  For  all  COLA  areas  in  the  State  of 
Hawaii  and  for  Guam  and  the  CNMI — 
the  BLS  CPI-U  for  Honolulu.  HI;  and 

(d)  For  Puerto  Rico  and  the  U.S. 
Virgin  Islands — the  Puerto  Rico  CPI  as 
produced  by  the  Puerto  Rico 
Department  of  Work  and  Human 
Resources. 

§  591 .226    How  does  OPM  apply  the  CPIs? 

(a)  OPM  uses  a  three-step  process  to 
adjust  price  indexes  by  relative  annual 
or  biennial  changes  in  the  CPIs  For 
Steps  1  and  2.  OPM  computes  the 
annual  change  by  dividing  the  CPI  from 
1  year  after  the  survey  by  the  CPI  from 
the  time  of  the  survey.  OPM  computes 
the  biennial  change  by  dividing  the  CPI 
from  2  years  after  the  sun'ey  by  the  CPI 
from  the  time  of  the  survey. 

(1)  Step  1.  OPM  computes  the  annual 
or  biennial  CPI  change  for  the  COLA 
area. 

(2)  Step  2  OPM  computes  the  annual 
or  biennial  CPI  change  for  the  DC  area 

(3)  Step  3.  OPM  multiplies  the  COLA 
area  price  index  from  the  last  survey  by 
the  COLA  area  CPI  change  computed  in 
Step  1  divided  by  the  DC  area  CPI 
change  computed  in  Step  2.  The 


adjusted  price  index  is  rounded  to  the 
second  decimal  place. 

(b)  Example: 


2008 

2009 

COLA  Area  CPI  

172.2 

159.7 

117,33 

N/A 

174  7 

DC  Area  CPI   

COLA  Area  Survey  Index 
COLA  Area  CPI  Adjusted 

Index 

161  9 
117.42 

No  survey 

Computation: 

117.33  X  (174.7/172.2)  /  (161.9/159.7)  = 
117.4159,  which  would  round  to 
117.42. 

§  591 .227    What  adjustment  factors  does 
OPM  add  to  the  price  indexes? 

OPM  adds  to  the  price  index  an 
adjustment  factor  that  reflects 
differences  lin  the  COI^^  area  relative  to 
the  DC  area  The  following  table  shows 
the  adjustment  factor  for  each  area: 

Amount  added 
COLA  area  to  the  pnce 

index 


ArK;horage  AK  

Fairbanks  AK  

Juneau  AK  

Rest  of  the  State  of  Aiasita  .. 
City  arKj  County  of  Honolulu, 

HI    

Hawaii  County.  HI  

Kauai  County  HI  

Maui  Counry    HI  

Guam  ana  CNMI    

Commonwealth  of  Puerto 

Rico  

U  S   Virgin  Islarxjs  


70 
90 
90 

90 

50 
7.0 
7.0 

70 
90 

70 
90 


§  591 .228    How  does  OPM  convert  tt>e  price 
index  plus  adjustment  factor  to  a  COLA 
rate? 

(a:  OPM  converts  the  price  index  plus 
the  adjustment  factor  to  a  COLA  rate  as 
shown  in  the  following  table: 


Pnce  index  plus  adjustment  factor 


COLA  rate  subjeci  to  paragraph  (b)  of  ttiis  section 


Equal  to  or  greater  than  124  50  

Equal  to  or  greater  ttian  102.00  but  less  than  124  50 


Less  than  102  00 


25  percent 

Pnce  index  plus  the  adjustment  factor   minus  100   expressed  to  ttie 

r>eares1  whole  percent 
0  percent 


(b)  This  section  is  applicable  on  an 
area-by-area  basis  begirming  with  the 
effective  date  of  the  results  of  the  first 
survey  conducted  in  each  area. 

(c)  OPM  may  reduce  the  COLA  rate  in 
any  area  by  no  more  than  1  percentage 
point  in  any  12-month  period.  Any 
reductions  cannot  be  effective  until  the 
effective  date  of  the  first  survey 


conducted  in  Hawaii  and  Guam  and 
CNMI  under  these  regulations. 

§  591 .229    How  does  OPM  inform  agiencies 
and  employees  of  COLA  rate  ctuinges? 

OPM  publishes  COLA  area  survey 
summary  reports.  MEG  and  PEG 
indexes,  and  COLA  rates  in  the  Federal 
Register  OPM  makes  survey  data  and 


other  information  available  to  the  public 
to  the  extent  authorized  by  the  Freedom 
of  Information  Act  and  the  Pnvacv  Act. 
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Post  Differentials 

§  591 .230    When  doM  0PM  establish  post 
diffarantial  araas? 

(a)  0PM  establishes  post  differential 
areas  in  response  to  agency  requests 
when — 

(1)  Conditions  of  environment  within 
the  post  differentia]  area  differ 
substantially  from  conditions  of 
environment  in  the  continental  United 
States,  and 

(2)  The  major  Federal  employers 
within  the  area  believe  payment  of  a 
post  differential  is  warranted  as  a 
recruitment  incentive  to  attract 
candidates  from  outside  the  post 
differential  area  to  work  for  the 
Government  in  the  post  differential  area. 

(b)  If  a  department  or  agency  wants 
0PM  to  consider  establishing  or  revising 
the  definition  of  a  post  differential  area, 
the  head  of  the  department  or  agency  or 
his  or  her  designee  must  submit  a 
request  in  writing  to  0PM. 

§  591 .231    Which  areas  are  post  differential 
areas? 

0PM  has  established  the  following 
post  differential  areas: 

(a)  American  Samoa  as  defined  in 
§591.205, 

(b)  Territory  of  Guam, 

(c)  Commonwealth  of  the  Northern 
Mariana  Islands, 

(d)  Johnston  Atoll  (including  Sand 
Island), 

(e)  Midway  Atoll,  and 

(f)  Wake  Atoll, 

f  591 .232    How  does  0PM  establish  and 
review  post  differentials? 

(a)  0PM  establishes  a  post  differential 
if  Government  agencies  require  it  for 
recruitment  purposes  and  if  one  or  more 
of  the  following  conditions  exist: 

(1)  Extraordinarily  difficult  living 
conditions, 

(2)  Excessive  physical  hardship,  and/ 
or 

(3)  Notably  unhealthful  conditions 
fb)  0PM  periodically  reviews  with 

Federal  agencies  whether  conditions  of 
environment  have  changed  in  the  post 
differential  areas  and  whether  payment 
of  the  post  differential  continues  to  be 
warranted  as  a  recruitment  incentive, 

1591.233    Who  can  receive  a  post 
differential? 

An  employee  must  meet  all  of  the 
following  conditions  to  be  eligible  to 
receive  a  post  differential: 

(a)  The  employee  must  be  a  citizen  or 
national  of  the  United  States. 

(b)  The  employee's  official  duty 
station  or  detail  to  temporary  duty  must 
be  in  the  post  differential  area,  and 

(c)  Immediately  prior  to  being 
assigned  to  duty  in  the  post  differential 


area,  the  employee  must  have 
maintained  his  or  her  actual  place(s)  of 
residence  outside  the  post  differential 
area  for  an  appropriate  period  of  time 
(generally  at  least  1  year  or  more), 
except  a.s  provided  in  §  591.234. 

§  591 .234    Under  what  circumstances  may 
people  recruited  locally  receive  a  post 
differential? 

(a)  Current  residents  of  the  area 
qualifv  for  a  post  differential  if  they 
were  originally  recruited  from  outside 
the  differential  area  and  have  been  in 
substantially  continuous  employment 
by  the  United  States  or  by  U.S.  firms, 
interests,  or  organizations, 

(b)  Examples  of  persons  recruited 
locally  but  eligible  to  receive  a  post 
differential  include,  but  are  not  limited 
to- 
ll) Those  who  were  originally 

recruited  from  outside  the  area  and  have 
been  in  substantially  continuous 
employment  by  other  Federal  agencies, 
contractors  of  Federal  agencies,  or 
international  organizations  in  which  the 
U.S.  Government  participates  and 
whose  conditions  of  employment 
provide  for  their  return  transportation  to 
places  outside  the  post  differential  area. 

(2)  Those  who  are  temporarily  present 
in  the  post  differential  area  for  travel  or 
formal  study  at  the  time  they  are  hired 
and  have  maintained  actual  places  of 
residence  outside  the  area  for  an 
appropriate  period  of  time,  and 

(3)  Those  who  are  discharged  from 
US  military  service  in  the  differential 
area  to  accept  employment  with  a 
Federal  agency  and  have  maintained 
actual  places  of  residence  outside  the 
differential  area  for  an  appropriate 
period  of  time. 

Program  Administration 

§591.235    When  do  payments  begin? 

(a)  Agencies  begin  paying  an 
employee  a  COLA  or  post  differential  on 
the  effective  date  of  the  change  in  the 
employee's  official  duty  station  to  a 
duty  station  within  the  COLA  or  post 
differential  area  or,  in  the  case  of  local 
recruitment,  on  the  effective  date  of  the 
appointment. 

(b)  For  an  employee  detailed  to 
temporary  duty  in  a  post  differential 
area  and  who  is  otherwise  eligible  for  a 
post  differential,  agencies  must  begin 
paying  a  post  differential  after  42 
consecutive  calendar  days  of  temporary 
duty  in  the  post  differential  area. 

S  591 .236    When  do  payments  end? 

Subject  to  §  591.237(a},  agencies  stop 
paying  an  employee  a  COLA  or  post 
differential  on — 

(a)  Separation, 


(b)  The  effective  date  of  assignment  or 
transfer  to  a  new  official  duty  station 
outside  the  COLA  or  post  differential 
area,  or 

(c)  In  the  case  of  an  employee  on 
detail  to  temporary  duty  in  a  post 
differential  area,  the  ending  date  of  the 
detail. 

§  591 .237    Under  wttat  circumstances  may 
employees  on  leave  or  travel  receive  a 
COUV  and/or  post  differential? 

(a)  An  employee  on  leave  or  travel 
may  receive  a  COLA  or  post  differential 
only  if  the  agency  anticipates  that  the 
employee  will  return  to  duty  in  the  area. 
Exceptions:  If  the  employee  does  not 
return  to  duty  in  the  area,  the  agency 
may  still  pay  a  COLA  and/or  a  post 
differential,  subject  to  paragraph  (b)  of 
this  section,  to  an  employee  on  leave  or 
travel  if  the  agency  determines  that — 

(1)  It  is  in  the  public  interest  not  to 
return  the  employee  to  the  duty  station, 
or 

(2)  The  employee  will  not  return 
because  of  compelling  personal  reasons 
or  circumstances  over  which  the 
eniployee  has  no  control. 

(b)  Post  differentials.  Agencies  may 
pay  a  post  differential  to  an  employee 
only  during  the  employee's  first  42 
consecutive  calendar  days  of  absence 
from  the  post  differential  area. 

§591.238    How  do  agencies  pay  COLAS 
and  post  differentials? 

(a)  Agencies  pay  COLAs  and  post 
differentials  as  a  percentage  of  an 
employee's  hourly  rate  of  basic  pay, 
including  a  retained  rate  of  pay  under 

5  U.S.C.  3594(c)  or  5363,  for  those  hours 
during  which  the  employee  receives 
basic  pay.  This  includes  all  periods  of 
paid  leave,  detail,  or  travel  status 
outside  the  COLA  or  post  differential 
area. 

(b)  Agencies  pay  employees  eligible 
for  both  a  COLA  and  a  post  differential 
the  full  amount  of  the  COLA,  plus  so 
much  of  the  post  differential  as  will  not 
cause  the  combined  total  of  the  COLA 
and  post  differential  to  exceed  25 
percent  of  the  hourly  rate  of  basic  pay. 

§591.239    How  do  agencies  treM  COLAs 
and  post  differentials  for  ttte  purpoee  of 
overtime  pay  and  ottter  antltlemenia? 

(a)  Agencies  include  COLAs  in  the 
employee's  straight  time  rate  of  pay  and 
include  COLAs  and  post  differentials  in 
an  employee's  regular  rate  of  pay  for 
computing  overtime  pay  entitlements 
for  nonexempt  employees  under  the 
Fair  Labor  Standards  Act  of  1938.  as 
amended. 

(b)  Agencies  may  not  include  a  COLA 
or  post  differential  as  part  of  an 
employee's  rate  of  basic  pay  for  the 
purpose  of  computing  entitlements  to 
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overtime  pay,  retirement,  life  insurance, 
or  any  other  additional  pav.  COLA,  or 
post  differential  under  title  5,  United 
States  Code. 

(c)  Payment  of  a  COL^  or  post 
differential  is  not  an  equivalent  increase 
in  pav  within  the  meaning  of  5  U.S.C. 
5335' 

§  591 .240     How  are  agency  and  employee 
representatives  involved  in  the 
administration  of  the  COLA  and  post 
differential  programs? 

(a)  OPM  may  establish  a  COL^ 
Advisory  Committee  in  each  COLA 
survey  area.  The  committees  are 
composed  of  agency  and  employee 
representatives  from  the  COLA  survey 
area  and  one  or  more  representatives 
from  OPM 

(b)  To  the  extent  practical,  the  COL.^ 
Advisory  Committees  coordinate  and 
work  with  the  Survey  Implementation 
Committee  established  pursuant  to 
Caraballo.  et  al.  v   L'p.ited  States.  No. 
1997-0027  (D.V.I). 

§  591 .241     What  are  the  Itey  activities  of  the 
COLA  Advisory  Committees? 

(a)  The  COLA  .^dvisor^'  Committees 
may — 

(i)  Advise  and  assist  OPM  in 
planning  living-cost  surveys: 

(2)  Provide  or  arrange  for  observers  for 
data  collection  during  living-cost 
surveys: 

(3)  Advise  and  assist  OPM  in  the 
review  of  sur\'ey  data: 

(4)  Advise  OPM  on  its  administration 
cf  the  COLA  program,  including  survey 
methodology:  and 

(5)  Assist  OPM  in  disseminating 
information  to  affected  employees  about 
the  living-cost  surveys  and  the  COLA 
program. 


fb)  The  committees  also  may  advise 
OPM  on  special  situations  or 
conditions,  such  as  hurricanes  and 
earthquakes,  as  they  relate  to  QPM's 
authority  under  §  591 .223(^b)  to  conduct 
interim  surveys  or  implement  some 
other  change  in  response  to  conditions 
caused  by  a  natural  disaster  or  similar 
emergency. 

§  591 .242    What  Is  the  tenure  of  a  COLA 
Advisory  Committee? 

OPM  may  establish  a  COLA  Advison.' 
Committee  in  each  area  prior  to  each 
living-cost  sur\ey  conducted  in  that 
area,  OPM  will  appoint  committee 
members  for  3-year  renewable  terms.  To 
the  extent  practical,  the  committee  will 
continue  to  exist  between  surveys,  but 
OPM  may  periodically  review  with  the 
committee  whether  there  is  a  continuing 
need  for  the  committee. 

§  591 .243     How  many  members  are  on  each 
COLA  Advisory  Committee? 

A  COL.'\  .\d\  isor\'  Committee  has  up 
to  12  members  composed  of  OPM 
representatives  and  other  agencv  and 
employee  representatives,  unless  OPM 
determines  that-the  committee  should 
be  larger.  In  determining  the  number  of 
committee  members.  OPM  considers  the 
amount  of  work  the  committee  is  likely 
to  be  requested  to  do  (based  on  the  size 
and  complexity  of  the  local  living-cost 
survev)  and  the  availability  of  employee 
and  agency  representatives  to 
participate  as  committee  members. 

§  591 .244     How  does  OPM  select  COLA 
Advisory  Committee  memtiers? 

(a)  In  establishing  a  COLA  Advisor\- 
Committee.  OPM  invites  local  agencies 
and  employee  organizations  to  nominate 


committee  members  OPM  also  invites 
COL^  Defense  Corporations  and  the 
local  Federal  E.xecutive  Board  or  Federal 
Executive  Association  each  to  nominate 
committee  members.  Subject  to 
§591.243.  OPM  selects  committee 
members  from  these  nominations  in  a 
manner  designed  to  achieve  a  balanced 
representation  that  is  reflective  of 
agencies  and  employee  organizations  in 
the  area.  In  consultation  with  the 
committee.  OPM  may  select  additional 
nominees  to  ser\'e  as  alternates  to  the 
primary-  committee  members.  OPM 
designates  not  more  than  two  OPM 
representatives  to  serve  on  each 
committee. 

(b)  Each  Executive  agency,  as  defined 
in  5  U.SC.  105.  must  cooperate  and 
release  appointed  employees  for 
committee  proceedings  and  activities 
unless  the  agency  can  demonstrate  that 
exceptional  circumstances  directly 
related  to  accomplishing  the  mission  of 
the  employee's  work  unit  require  his  or 
her  presence  on  the  job.  Executive 
agency  employeps  serving  as  committee 
members  are  considered  to  be  on  official 
assignment  to  an  interagency  function, 
rather  than  on  leave,  and  are  eligible  to 
receive  reimbursement  for  authorized 
tra\  pI  expenses  from  their  respective 
dgpnries. 

.\ppendix  A  of  Subpart  B — Places  and 
Rates  at  Which  Allowances  Are  Paid 

This  appendix  lists  the  places  approved  for 
a  cost-of-living  allowance  and  shows  the 
authorized  allowance  rate  for  each.  The 
allowance  percentage  rate  shown  is  paid  as 
a  percentage  of  an  employee's  rale  of  basic 
pay  The  rates  are  subject  to  change  based  on 
the  results  of  future  survevs. 


Geographic  coverage 


Allowance 

rate 

(percent) 

25  00 

25  00 

25  00 

25  00 

25  00 

1650 

23  25 

23  75 

25  00 

11  50 

22.50 

State  of  Alaska 

City  of  Anchorage  and  80-l<iiometer  (50-mile)  radius  by  road  

City  of  Fairtjanks  and  80-kilometer  (50-mile)  radius  by  road  

City  of  Juneau  and  80-kilometer  (50-mile)  radius  by  road  

Rest  of  ttie  State 

State  of  Hawaii 

City  and  County  of  Honolulu  , 

County  of  Hawaii  

County  of  Kauai  

County  of  Maui  and  County  of  Kalawao 
Terntory  of  Guam  and  Commonwealth  of  the  Northern  Manana  Islands 

Commonwealth  of  Puerto  Rico 

US  Virgin  Islands  


Appendix  B  of  Subpart  B — Places  and 
Rates  at  Which  Differentials  Are  Paid 


This  appendix  lists  the  places  where  a  post  differential  has  been  approved  and  shows  the  differential  rate  to  be  paid  to  eligible 
employees.  The  differential  percentage  rate  shown  is  paid  as  a  percentage  of  an  employee's  rate  of  basic  pav. 
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Geographic  coverage 


Percentage 

diflerential 

rate 


American  Samoa  (including  the  island  of  Tutuila.  the  Manua  Islands,  and  all  other  islands  of  the  Samoa  group  east  of  longitude 

171    west  of  Greenwich,  together  with  Swams  island)      

Johnston  Atoll  

Midway  Atoll 

Terntory  ot  Guam  and  Commonwealth  of  the  Northern  l\^ariana  Islands 

Wake  Atoll 
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25  0 
250 
250 
20.0 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN  3206-AJ40 

Cost-of-Living  Allowances  (Nonforeign 
Areas);  Commissary/Exchange  Rates: 
Survey  Frequency;  Gradual 
Reductions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  implement  recent 
amendments  to  Executive  Order  10000 
regarding  nonforeign  area  cost-of-living 
allowances  (COLAs).  These  regulations 
eliminate  the  separate  COLA  rate  paid 
to  Federal  employees  wMth  conmiissarv 
and  exchange  privileges;  allow  OPM  to 
conduct  COLA  sur\'eys  less  frequently; 
and  permit  OPM  to  reduce  COL^  rates 
gradually  regardless  of  the  cause  of  the 
reduction.  These  changes  will 
accomplish  several  of  the  pro%'isions 
agreed  upon  under  a  rec:ent  settlement 
of  litigation  concerning  nonforeign  area 
COLAs, 

DATES:  Effective  date:  November  9, 
2001    Implementation  date  First  dav  of 
the  first  pay  period  beginning  on  or  after 
November  9.  2001.  Comment  date: 
Submit  comments  on  or  before  lanuan,- 
8,2002 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead.  Assistant 
Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service. 
Office  of  Personnel  Management.  Room 
7H31.  1900  E  Street  N'W.,  Washington. 
DC  20415-8200;  fax:  (202)  606-^264;  or 
e-mail:  COLA@opm.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Paquin.  (202)  606-2838;  fax: 
(202)  606-4264;  ore-mail: 
COLA<e>opm.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
5941  of  title  5,  United  States  Code, 
authorizes  the  payment  of  cost-of-living 
allowances  (COLAs)  to  employees  of  the 
Federal  Government  stationed  in  certain 
nonforeign  areas  outside  the  contiguous 
48  States  whose  rates  of  basic  pay  are 
fixed  by  statute.  The  Government  pays 
nonforeign  area  COLAs  to  General 
Schedule.  U.S.  Postal  Service,  and 
certain  other  Federal  employees  in 
Alaska,  Hawaii,  Guam  and  the 
Commonwealth  of  the  Northern  Manana 
Islands  (CNMI).  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  The  Office  of 
Personnel  Management  (OPM)  conducts 
living-cost  surveys  in  each  allowance 


area  to  determine  whether,  and  to  what 
degree,  local  living  costs  are  higher  than 
those  in  the  Washington.  DC.  area  OPM 
sets  the  COLA  rate  for  each  aroa  based 
on  the  results  of  these  sur\-eys.  The 
current  COLA  rates  were  set  pursuant  to 
the  settlement  of  Caraballo.  et  al.  v. 
United  States.  No   1997-0027  (D-V.Ii. 
August  1  7.  2000.  and  became  effective 
in  October  2000 

Executive  Order  10000  delegates  to 
OPM  the  authority  to  administer  the 
nonforeign  area  COLA  program  and 
prescribes  certain  operational  features  of 
the  program.  On  April  5,  2001,  the 
President  signed  E.O.  13207  (published 
.^prii  9,  2001.  at  66  FR  18399)  to  amend 
EO  10000  to  conform  to  agreements 
made  in  the  Caraballo  settlement 
Caraballo  was  a  class-action  lawsuit  in 
which  the  plaintiffs  contested  the 
methodology  OPM  used  to  determine 
COLA  rates  The  amendments  to  EO 
10000  (1)  remove  the  requirement  that 
OPM  establish  separate  COLA  rates  for 
employees  who  have  commissar}'  and 
exchange  privileges;  (2)  allow  OPM  to  ■ 
conduct  COLA  sur\'eys  less  frequently 
(e.g..  once  even.-  3  years  in  each  of  the 
allowance  areas  instead  of  annuallvK 
and  (3)  allow  OPM  to  reduce  COLA 
rates  gradually  regardless  of  the  cause  of 
the  reduction 

We  are  issuing  interim  regulations  to 
implement  the  amendments  to  E.O. 
10000  Pursuant  to  the  Cara^a/io 
settlement,  we  plan  to  adopt  several 
other  regulaton'  changes.  Wp  have  set 
out  these  regulatory-  changes  in 
proposed  regulations  published 
separately  in  this  issue  of  the  Federal 
Register. 

Commissary /Exchange  COL\  Rate 

Prior  to  the  recent  amendments.  E  O 
10000  required  that  OPM  offset  COLAs 
when  quarters  or  purchasing  privileges 
are  furnished  at  a  cost  substantially 
lower  than  local  prevailing  costs  The 
rent  for  quarters  is  set  at  local  prevailing 
rates  in  accordance  with  Office  of 
Nlanagement  and  Budget  Circular  A^7 
For  over  a  decade.  OPM  has  not 
established  a  lower  COLA  rate  for 
employees  in  Government  quarters 
However,  OPM  established  a  separate 
rate  categor\-  for  employees  who 
received  commissar\-  and  exchange 
privileges  as  a  result  of  their  Federal 
civilian  emplovment 

As  permitted  by  the  Department  of 
Defense,  some  agencies  offer 
commissar>-  and  exchange  privileges  as 
a  recruitment  incentive  to  encourage 
employees  to  accept  positions  in  the 
Guam/CNMI  allowance  area  The 
requirement  to  take  into  consideration 
such  privileges  and  set  a  separate  and 
lower  COLA  rate  for  these  employees 


effectively  undermined  the  recruitment 
incentive  The  remmal  of  thl^ 
requirement  m  EC)   10000  impro\ps  tne 
effectiveness  of  the  commissar^-  and 
exchange  privileges  rpcruitment 
incentive 

Therefore,  we  are  eliminating  from 
OPMs  regulations  the  separate  rate 
categopv-  applied  to  employees  who 
receive  commissar,  and  exchange 
privileges  This  change  will  turrpntlv 
affect  only  civilian  emplovees  m  the 
Guam.  CNMI  allowance  area  who 
receive  the  22.5  percent  Commissaiv 
Exchange  COL.A  rate  Effective  with 
these  regulations,  all  Federal  cn'ihan 
employees  in  Guam  will  receive  the  25 
percent  COLA  rate  currentlv  set  for 
employees  without  (  onunissar\  and 
exchange  prnileges 

Survey  Frequency 

The  amendm»:'nts  to  EO   10000 
removed  the  requirement  for  annual 
surveys:  therefore,  we  are  making  a 
corresponding  change  in  the  COLA 
regulations  This  change  will  permit  the 
Government  to  survey  allowance  ai'eas 
once  even.-  3  vears  on  a  rotational  ba>-is. 

Gradual  Reductions 

Prior  to  the  recent  amendments.  E.O. 
10000  prohibited  OPM  from 
implementing  a  COLA  rate  reduction  on 
a  gradual  basis  unless  the  redurtK.m  was 
because  of  program  or  methodoing\ 
revisions.  The  amendment  to  E.O,  10000 
removed  this  condition,  allowing  OPM 
to  reduce  COLA  rates  on  a  gradual  basis 
whether  the  reduction  is  due  to  a 
c  hange  in  the  methodology  or  a  relative 
change  in  living  costs  This  amendmpnt 
conforms  to  one  of  the  terms  of  the 
Caraballo  settlement,  and  we  are 
making  a  corresponding  change  in  the 
COLA  regulations 

Administrative  Procedure  Act 

As  provided  under  5  L'SC 
553(b)(3)(B)  and  idlOi.  OPM  finds  that 
good  cause  exists  to  waive  the 
publication  of  proposed  rulemaking  and 
the  30-day  delay  in  the  effecti\-e  date  of 
this  regulation  These  changes  conform. 
OPM  regulations  to  recent  amendments 
to  E  O   10000  without  imposing 
additional  requirements.  Moreover,  the 
Government  and  employep 
representati\-es  cooperated  fulK  in 
developing  and  recommending  the 
changes,  which  were  incorporated  into 
the  stipulation  for  settlement  in 
Caraballo.  et  al  v,  i'nited  States 
Therefore,  we  believe  these  changes  will 
benefit  both  the  Government  and  the 
affected  employees  and  that  it  is  in  the 
public  interest  to  implement  the 
chcmges  immediately. 
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Executive  Order  12866.  Regulatory 
Review 

This  rule  hd.s  been  reviewed  bv  the 
Office  of  Management  and  Budget  in 
dcxordance  with  Executive  Order  12Hbh 

Regulatory  Flexibility  Act 

1  certif\  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  thev  will  affect  imh'  Federal 
agencies  and  employees 

List  of  Subjects  in  5  CFR  Part  591 

Government  emplo\ees,  Travel  and 
transportation  expenses.  Wages. 

Otfi'  e  "t  Pt^rMjrint'i  .Mdiirtgement. 

Kay  Coles  lames, 

Director. 

Accordingtv.  the  Office  nf  Personnel 
Management  amends  5  C;FR  part  591  as 

follows 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B — Cost-of-Llving  Allowance 
and  Post  Differential — Nonforeign 
Areas 

1    The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 


Authorilv:  5  U.S.C.  5941:  E.O.  10000.  3 
CFR.  194^-1948  Comp..  p.  792;  E.O   12;^10. 
3  CFR.  198,T  Comp..  p.  338. 

2.  in  «:,591.20.T.  paragraph  (a) 
introductory  text  and  paragraph  {b)(l)(ii 
are  revised  to  read  as  follows: 

§  591 .205     Comparative  cost  index. 

(a)  OPM  I  all  ulates  allowance  rates  for 
each  area  b\  comparing  costs  of  four 
categories  of  expenses  in  the  area  to 
those  in  the  Washington.  D(..  area  The 
four  categories  of  expenses  are: 
***** 

(b)  *   "^  * 
(1)  *   *l  * 

(i)  Goodf  and  services  surveyed  The 
types  and  amounts  of  consumption 
goods  and  services  to  be  surv  eyed  at 
each  int  ome  level  will  be  derived  from 
appropriate  consumer  expenditure 
surveys  Whenever  possible,  exact 
brands  and  models  are  priced  in  each 
location  Price  data  are  obtained  from 
apprnpnate  retail  outlets  in  each  area 
Individual  items  are  grouped  into 
categories  according  to  common 
functions  or  uses. 


§  591 .207     [Removed  and  Reserved] 

V  .Sec  tion  591.207  is  removed  and 
reserved. 


4.  Section  591.211  is  revised  to  read 
as  follows: 

§  591 .21 1    Periodic  review. 

In  accordance  with  Executive  Order 
10000,  OPM  reviews  from  time  to  time 
the  places  designated,  the  rates  Fixed, 
and  the  regulations  in  this  subpart  that 
are  prescribed  for  payment  of 
allowances  and  differentials.  This 
review  is  to  make  warranted  changes  to 
ensure  that  payments  under  this  subpart 
will  continue  only  during  the 
continuation  of  conditions  justifying 
payment  of  allowances  and  differentials 
and  will  not  in  any  instance  exceed  the 
amount  justified.  However,  the  rate  of 
such  additional  compensation  mav  be 
reduced  gradually. 

5  Appendix  A  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  A  of  Subpart  B — Places  and 
Rates  at  Which  Allowances  Shall  Be 
Paid 

This  appendix  lists  the  places 
approved  for  a  cost-of-living  allowance 
and  shows  the  authorized  allowance 
rate  for  each.  The  allowance  percentage 
rate  shown  is  paid  as  a  percentage  of  an 
employee's  rate  of  basic  pay.  The  rates 
are  subject  to  change  based  on  the 
results  of  future  surveys. 


Geographic  covefage 


Allowance 
Rate 

(percent) 


State  ot  Alaska 

City  of  Anchiorage  and  80-kilometer  (50-mile"i  radius  by  road 

City  of  Fairbanks  and  80-kilometer  i50-milei  radius  by  road 

City  of  Juneau  and  80-kiiometer  (50-miiei  '■adius  by  road  

Rest  of  the  State  

State  of  Hawaii 

City  and  County  of  Honolulu  

County  of  Hawaii  

County  ot  Kauai  

County  of  Maui  and  County  of  Kalawao  

Territory  of  Guam  and  Commonwealth  of  the  NortheT  Mariana  Islands 

Commonwealth  of  Puerto  Rico  

US  Virgin  Islands  ) 
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1068 55617 

41  CFR 

101-3 55593 

102-84  55593 

42  CFR 

405  55246 

410 55246 

411 55246 

414 55246 

415 55246 

419 55850.  55857 

Proposed  Rules: 

100     55908 

43  CFR 

3160 56616 

45  CFR 

Ch  V  56383 

46  CFR 

25 55086 

172 55566 


221 55595 

47  CFR 

73 55596  55597  55598 

55892,  55893  56038  56486 
.56616  56617 
Proposed  Rules: 

2 56048 

20 55618 

73 56507,56629  56630 

48  CFR 

Chapter  2 55121 

204 55121 

207 55121 

212 55121 

213 55123 

252 55121 

253 55121 

Proposed  Rules: 

203 55157 

49  CFR 

1 55598 

1201 56245 

Proposed  Rules: 

571 55623 

575 56048 

50  CFR 

100 55092   56610 

300 56038 

600  55599 

648  55599.  56039,  56040. 

56041 

660 55599 

679 55123.  55128 

Proposed  Rules: 

17   56265.  56508 

20 56266 

21 56266 

216 55909 

622 55910 

648 56052 
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REMINDERS 

The  Items  m  this  !is1  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  NOVEMBER  9. 
2001 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation 
Commercial  and  industnal 
equipment   energy 
efficiency  program — 
CSA  International 
nationally  recognized 
certification  program  tor 
electric  motor  efficiency 
petitions,  published  ii- 
9-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 

Vanous  States   published  9- 
10-01 
Air  quality  implementation 
plans:  approval  and 
promulgation    vanous 
States 
Califomia,  published  10-10- 

01 
Wisconsin    published  10-10- 
01 
Hazardous  waste  program 
authonzations 
Distnct  of  Columbia 
published  9-10-01 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water 
Land  held  m  trust  for  benefit 
of  Indian  Tnbes  and 
individual  Indians,  title 
acquisition,  withdrawn. 
published  11-9-01 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 

Spaulding  s  calchfty 
puWished  10-10-01 

JUSTICE  DEPARTMENT 

Prescnptions 
Controlled  substances  to 
assist  suicide, 
determination  that  this  is 
not  legitimate  medical 
purpose;  interpretation, 
published  11-9-01 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 


Cost-of-living  allowances 
(nonforeign  areas) — 

Commissary-exchange 
rates    survey  ♦requency 
anq  gradua:  reductions, 
published  ii-9-Cl 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations: 
Oregon    published  10-10-01 

TRANSPORTATION 
DEPARTMENT 

Air  travel    nondiscnmination  on 
basis  0*  disability 
Equipment  to  facilitate 
boarding  of  aircraft  b> 
ndividuais  with  disabilities 
Correction    published  10- 
10-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Ad|udication   pensions 
compensatiopn.  dependency, 
etc.: 

Undiagnosed  illnesses 
compensation    published 
11-9-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Dates  (domestic  1  produced  or 
packed  in— 

California   comments  due  b> 
11-14-01,  published  10- 
15-01  [PR  01-25782] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Livestock  ana  poultry  disease 
control 

Bojcellosis  in  sheep   goats, 
and  horses    indemnity 
payments,  comments  due 
by  11-13-01    published  9- 
13-01   ;FR  01-22981] 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection 

Retained  water  m  raw  rneat 

and  poultry  products. 

poultry  chilling 

requirements   comments 

due  by  11-16-01 

publislied  10-17-01  'PR 

01-26168] 
Meat,  poultry,  and  egg 
products  inspection  services 
tee  increases,  comments 
due  by  11-15-01;  published 
10-16-01  [PR  01-25923] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Sea  turtle  conservation 
requirements    comments 
due  by  n-iG-Gi 
published  1 0-2-01  [PR  01- 
2452*: 

Fishery  conservatio'^  and 
management 
AiasKa   fishenes  0' 
Exclusive  Economic 
Zone — 

Benng  Sea  and  Aleut'an 
Islands  groundfish, 
comments  due  by  11- 
15-01    published  1O-I- 
01   ;FR  01-24518; 
King  and  Tanner  crat; 
fishenes   comments  due 
by  11-16-01    published 
9-20-01   [FR  01-23470; 

West  Coast  States  and 
Western  Pac'ic 
fishenes — 
Pacific  Coast  groundfish; 

comments  due  by  11- 
14-01    published  10-30- 
01   ;FR  01-27274] 
Manne  mammals 
Ihcidenta   taKing — 
Washington  Pish  and 
Wildlife  Department 
upper  Columbia  R  ver 
and  tnbutanes 
saimonids   comments 
due  by  11-15-01 
published  10-16-Ci  'PR 
01-25980; 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Balance  0'  Payments 
P'ogram,  comments  due 
by  11-13-01    published  9- 
11-01  [PR  01-22429; 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Canbbean  Basm  country 

end  products    comments 

due  Dy  11-13-01 

published  9-11-01   'PR  01- 

22425; 

Correction   comments  due 
by  11-13-01    published 
10-3-01  [PR  C 1-22425] 
Indian  organizations  and 

lr>dian-owned  economic 

enierpnses    utilization 

comments  due  by  ii-i3- 

01,  published  9-il-0i  fPR 

01-224241 

Correction    comments  due 
by  11-13-01    published 
10-3-01   [PR  CI -22424] 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Local  8<a)  contractors 
preference   base  closure 
or  realignment   comments 


due  by   11-13-01 
pubished  9-11-01  [PR  01- 
22426; 
Ocea^  transpoiat'O"  oy 
U  S  -♦lag  vessels 
comments  due  by  11-13- 
01,  published  9-11-01  [PR 
01-22427] 

DEFENSE  DEPARTMENT 

AcquS'tior  'eguiat'ons 
Piioi  Mentor- Protege 
Program   comments  due 
by  11-13-01    published  9- 

•1-01  ;'^P  :i-22423; 

DEFENSE  DEPARTMENT 

AcquiS'tion  'eguiations 
Subcontraci  commerciality 
determinations   comments 
due  by  11 -13-01 
published  9-ii-0l  [PR  01- 
22428; 
ENVIRONMENTAL 
PROTECTION  AGENCY 
A  '  poijtior  cont'O' 
State  operating  permits 
Orograms— 
D'SiriC  o*  Coijmb.a 
comments  due  by  1 1- 
15-01    pubi'S.hed  10-16- 
01  [PR  01-26096; 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  contro 

State  operating  permits 

proo'-ams— 

D'Strici  of  Columbia 
comments  due  by  11- 
15-01    published  10-16- 
01   ;PR  0-' -26097] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution   COnt'O 

State  operating  permits 
programs — 

Hawai'   comments  due  by 
11-1 4-0'    published  10- 
15-0^  ;fr  01-25897] 
Texas    comments  due  by 
11-13-01    published  10- 
11-01  [PR  0^-25592] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs   approva'  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 

Missour    comments  due  by 
11-13-01    published  10- 
12-01  [f^R  01-25583; 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs   approva'  anc 
promulgation    State  pians 
for  designated  facmties  and 
pollutants 

Missoun    comments  due  by 
II-IS-O'    published  1O- 
<2-0i   [PR  0'-25584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approva   ana 
promulgation    State  pians 


IV 
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for  designated  facilities  and 

pollutants 

Vermont:  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25963] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pdlutants 

Verrrront:  comments  due  by 
11-15-01,  published  10- 
16-01  [FR  01-25964] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Missoun,  comments  due  by 
11-14-01.  published  10- 
15-01  [FR  01-25726] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 
promulgation,  vanous 
States 

Missoun,  comments  due  by 
11-14-01,  published  10- 
15-01  [FR  01-25727] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

New  York,  comments  due 
by  11-15-01.  published 
10-16-01  [FR  01-25960] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States 

New  York  and  New  Jersey; 
comments  due  by  11-15- 
01,  published  10-16-01 
[FR  01-25961] 
Clean  Air  Act 
State  operating  permits 
programs- 
Oklahoma,  comments  due 
by  11-15-01,  published 
10-16-01  [FR  01-25740] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
pfan — 

National  pnonties  list 
update;  comments  due 
by  11-13-01,  published 
9-13-01  [FR  01-22742] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations,  table 
of  assignments 


Texas,  comments  due  by 
11-13-01,  published  9-24- 
01  [FR  01-23710] 
Radio  stations,  table  of 

assignments 

California   comments  due  by 
11-13-01,  published  10-9- 
01  [FR  01-25114] 

Colorado  and  Missoun; 
comments  due  by  11-13- 
01;  published  10-4-01  [FR 
01-248631 

Texas,  comments  due  by 
11-13-01,  published  10-9- 
01  [FR  01-25115] 
FEDERAL  ELECTION 
COMMISSION 
Allocations  of  candidate  and 

committee  activities 

Party  committee  transfers  of 
nonfederal  funds  for 
allocable  expenses 
payment   policy  statement 
comments  due  by  11-14- 
01    published  11-7-01  [FR 
01-27944] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration       j 

Medical  devices 
Ear   nose   and  throat 

devices  — 

Endolymphatic  shunt  tube 
with  valve 
reclassification  from 
class  111  to  class  II; 
comments  due  by  11- 
13-01    published  8-15- 
01   [FR  01-20571] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs    introduction 
Non-profit  organization 
participation  in  certain 
FHA  single  family 
activities,  placement  and 
removal  procedures 
comments  due  by  11-16- 
01    published  9-17-01  [FR 
01-23049] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation- 
Corporate  governance 
comments  due  by  1 1  - 
13-01    published  9-12- 
01   [FR  01-22925] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  birds   revised  list 
comments  due  by  11-13-01 
published  10-12-01  [FR  01- 
25525] 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions 

Wyoming;  comments  due  by 
11-13-01    published  to- 
ll-01  [FR  01-25542] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records    reports   and  exports 
of  listed  chemicals: 

Red  phosphorous,  white 
phosphorus   and 
hypophosphorous  acid 
and  its  salts   comments 
due  by  11-16-01, 
published  10-17-01  [FR 
01-26013] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management 
Micrographic  records 
management:  comments 
due  by  11-13-01, 
published  9-11-01  [FR  01- 
22669] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  power  plants,  early 
site  permits,  standard 
design  certifications,  and 
combined  licenses 
Draft  rule  wording, 
comments  due  by  11-13- 
01;  published  9-27-01  [FR 
01-24177] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage, 
licensing  requirements 
Approved  spent  fuel  storage 
casks   list,  comments  due 
by  11-15-01.  published 
10-16-01  [FR  01-25890] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage, 
licensing  requirements: 
Approved  spent  fuel  storage 
casks,  list,  comments  due 
by  11-15-01,  published 
10-16-01  [FR  01-25891] 

POSTAL  SERVICE 

Intemational  Mail  Manual: 
Postal  rates:  changes; 
comments  due  by  11-15- 
01    published  10-16-01 
[FR  01-25987] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 


Maine;  comments  due  by 
11-13-01;  published  9-11- 
01  [FR  01-22777] 

New  York,  comments  due 
by  11-13-01;  published  9- 
13-01  [FR  01-22988] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations 
Air  Transportation  Safety 
and  System  Stabilization 
Act:  air  carriers 
compensation  procedures, 
comments  due  by  11-13- 
01;  published  10-29-01 
[FR  01-27177] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  earner  certification  and 
operations; 

Fractional  aircraft  ownership 
programs  and  on-demand 
operations;  comments  due 
by  11-16-01;  published 
10-18-01  [FR  01-26226] 
Airworthiness  directives; 

Airbus;  comments  due  by 
11-13-01:  published  10- 
12-01  [FR  01-25619] 

BAE  Systems  (Operations) 
Ltd,;  comments  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25620] 

Bell,  comments  due  by  ll- 
IS-OI:  published  9-13-01 
[FR  01-22947] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing,  comments  due  by 
11-13-01;  published  9-13- 
01  [FR  01-22671] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directrves: 
Empresa  Braslleira  de 
Aeronautica  S  A 
(EMBRAER);  comments 
due  by  11-13-01, 
published  10-12-01  [FR 
01-25395] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Eurocopter  Deutschland 
Gmt)H;  comments  due  by 
11-13-01;  published  9-14- 
01  [FR  01-22946] 
McDonnell  Douglas; 
comments  due  by  11-13- 
01;  published  9-14-01  [FR 
01-22996] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Univair  Aircraft  Corp 
comments  due  by  11-16- 
01    published  iO-4-Oi  [FR 
01-24782; 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards; 
Special  conditions — 
Boeing  Model  "'77  senes 
airplanes   comments 
due  by  11-13-01 
published  10-12-01  [FR 
01-26753; 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace   comments 
due  by  1 '-13-01.  published 
10-12-01   [FR  01-25755] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardojs  matenais 
Hazardous  materials 
transportation- 


Shipping  papers 
retention    comments 
due  by  1 1-13-01, 
published  9-12-01  [FR 
01-22851] 
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H.R.  146/P.L.  107-59 

Great  Fa;is  Historic  Distnci 
Study  Act  of  2001  (Nov  5 
2001    1^5  Stat    407, 

H.R.  1000/P.L.  107-60 

William  Howara  Tati  Nationa 
Histonc  Site  Boundary 
Adjustment  Act  of  200''  iNov 
5    2001     115  Stat    408' 
H.R.  1161/P.L.  107-61 
To  authorize  tne  Government 
of  the  Czech  Republic  to 
establish  a  memonai  to  Monor 
Tomas  G    Masan/)<   n  the 
D'Stnct  of  Columbia    (Nov    5 
2001     115  Sta;    410. 

H.R.  1668/P.L.  107-62 

To  authorize  the  Aaams 
Memonai  Foundation  to 
establish  a  commemorative 
work  on  Fede^a   land  'n  the 
Distnct  of  Columbia  and  its 
environs  to  honor  forme' 
President  John  Adams  ana  n;s 
legacy    ;Nov    5    2001,   115 
Sta!   4  111 

MR.  2217/P.L.  107-63 

Department  of  the  Interior  and 
Related  Agencies 
Appropriations  Act    2002  (Nov 
5   2001    "15  Stat   4':4i 
H.R.  2904/P.L.  107-64 
M.iiiary  Construction 
Appropnations  Act    2002  (Nov. 
5.  2001,   115  Stat    474) 


H.R,  182/P.L,  107-65 

Eightm  >e  Rver  W  lO  and 
Scenic  R've-  Studv  Ac'  of 
2001   (Nov    6    20C-     '-5  Sfat. 
4841 
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Advisory  Council  on  Historic  Preservation 

See  Histdnc  Prpsprvaticjn,  .\dvisnr^  Council 

Agricultural  Marketing  Service 

NOTICES 

Frozen  field  peas  and  black-eye  peas;  grade  standards, 

56795-56796 

Agriculture  Department 

See  Agricultural  Marketing  .Seaice 

See  Forest  ,Ser\-icp 

Spp  Natural  Resources  Consen  ation  Service 

Air  Force  Department 

NOTICES 

Meetings: 
U,S,  Nuclear  Command  and  Control  System  End-lo-End 
Review  Federal  .^dN-ison,'  Committee.  56808 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Ale  (ihoj.  tobacco,  and  other  e.xcise  taxes: 
Tobacco  products  and  cigarette  papers  and  tubes — 
Removal  without  payment  of  tax  for  use  of  U.S.; 
recodification.  56757-56759 

Antitrust  Division 

NOTICES 

Natuinal  cooperative  research  notifications: 

I  Ccmsortium.  Inc.  56862-56863 

Wireless  Application  Protocol  Forum.  Ltd.,  56861-56862 

Army  Department 

NOTICES 

Senior  Executive  Senice: 

Performance  Review  Boards:  membership,  56808 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 

Immunization  Practice's  .^dvisorv  Committee,  56827- 

5b82H 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Citizens  .^dvison*-  Committee,  56828 

Centers  for  Medicare  &  Medicaid  Services 

RULES 

Medicare  and  Medicaid: 

Anesthesia  services:  hospital  participation  conditions. 
56762-56769 
NOTICES 

Grants  and  cooperative  agreements,  availabilitv.  etc.: 
State  Children's  Health  Insurance  Program;  allotments  to 
States,  District  of  Columbia,  and  I"  S   territories  and 
commonwealths:  correction,  56902 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request.  36828-36829 
Submission  for  GMB  review,  comment  request.  56829- 
568,30 


Commerce  Department 

See  International  Trade  .administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton    unni    rtHO  man-made  textiles: 

Bangladesh.  36804 

Korea.  56804-56805 

Romania,  56805 
Textile  consultation;  review  of  trade: 

Pakistan.  56805-56806 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 
Securities; 
Security  futures;  margin  requirements 
Correction,  56902 

Corporation  tor  National  and  Community  Service  ' 

PROPOSED  RULES 

R'tirt'd  and  beniur  \  olunteer  Program:  amendments.  56793 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  56806-56807 

Defense  Department 

'^^ '  :\iT  i^ifi  I'  iJi.-[.ariment 

>' '  .\rmv  Department 

RULES 

Acquisition  regulations: 

0\'erseas  use  of  purchase  card  in  contingency, 
hiunanitarian,  or  peacekeeping  operations 
Correction.  56902 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  56807-56808 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  II — 
Proposed  2002  aggregate,  56860-56861 

Education  Department 

NOTICES 
Meetings: 
Posfsecondary  Education  Improvement  Fund  National 

Board,  3f-.8n8-3h8(iM 

Employment  and  Training  Administration 

RULES 

Disaster  unemployment  assistance  program;  eligibility 
clarification  due  to  September  11  terrorist  attacks, 

56930-36962 

Energy  Department 

See  Federal  F.n*  ru\  Regulatorv'  Commission 
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Environmental  Protection  Agency 

RULES 

.■\ir  qua!it\'  implcnicntation  plans;  approval  and 
[iromulgation,  various  States: 

Illinois.  56903-569.?! 

Indiana.  56943-56958 

Wiscon.sin.  569.30-56944 
NOTICES 
Agt'iK  V  intnrnialion  cnllection  activities: 

Submi.sMoii  tor  OMB  review:  comment  request,  568 18- 
568  J  .^ 

Executive  Office  of  the  President 

SVf  Tradt>  ReprcstMit.itiv .-,  Otiu-c  of  United  States 

Federal  Aviation  Administration 

RULES 

.\ir\vorthiness  directives: 

McDonnpli  Douglas.  56753-56755 

RoUs-Kovf  (\  pic,  56755-56757 
C^la>s  H  airspace;  correction,  56902 
PROPOSED  RULES 
.Xirwiirthiness  directives: 

Bofing,  56783-56785 
NOTICES 
.■\dvisory  c;irculars;  availability,  etc.: 

.■\irplane  propellers;  vibration  and  fatigue  evalv^ation, 
56896 

.■\irwf)rthinf>ss  (  ^rtificate  application  (FAA  For^  8130-6), 
36896 

Fatigue  limit  tests  and  composite  blade  fatigue 
substantiation;  guidance  material.  56896 
Meotings 

RTCA.  Inc     56896-56897 

Terminal  Area  Operations  Aviation  Rulemakin  ; 
Committee,  56897-56898 

Federal  Communications  Commission 

PROPOSED  RULES 

Digital  television  stations;  table  of  assignments: 
Oklahoma.  56794 

Radio  frequency  devices 

Biennial  review;  National  Association  for  Amateur  Radio; 
rulemaking  petition  denied.  56793-56794 

NOTICES  i 

Agency  information  collection  activities:  | 

Proposed  collection;  comment  request,  56822 
Submission  for  OMB  review,  comment  request,  56822- 
56823 

Meetings:  i 

Network  Reliability  and  Interoperability  Counqil,  56823 
Technological  Advisory  Council,  56823-56824 


Federal  Election  Commission 

NOTICES 

Special  elections;  filing  dates; 
Oklahoma.  56824-56825 


Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations; 

X'arious  States.  56769-56775 
PROPOSED  RULES 
Flood  elevation  determinations: 

Various  States,  56785-56793 
NOTICES 
Disaster  and  emergency  areas: 

Oklahoma.  56825-56826 


Meetings: 
Emergency  Medical  Services  Federal  Interagency 
Comrnittee.  56826 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Dominion  Montgomery.  Inc..  et  al..  56815-56818 

Applications,  bearings,  detprmimitions.  ptc: 
Algonquin  Gas  Transmission  Co..  56809 
Columbia  Gas  Transmission  Corp..  56809-56810 
Distrigas  of  Massachusetts  LLC.  56810 
Dominion  Transmission.  Inc  ,  56810 
Eastern  Shore  Natural  Gas  Co..  56810-56811 
Kern  Gas  Transmission  Co  .  5681 1-56812 
Natural  Gas  Pipeline  Co.  of  America,  56812 
PSEG  Energy  Resources  &  Trade  LLC.  56812-56813 
Texas  Eastern  Transmission.  LP.  56813-56814 
Texas  Gas  Transmission  Corp.,  56814 
U-T  Offshore  System,  LLC,  56814 
Williams  Gas  Pipelines  Central,  Inc.,  56814-56815 
Wyoming  Interstate  Co..  Ltd..  56815 
Young  Gas  Storage  Co..  Ltd..  "56815 

Federal  Reserve  System 

NOTICES 

Bank^  and  bank  holding  companies: 
Change  in  bank  control.  56826-56827 
Formations,  acquisitions,  and  mergers.  56827 

Meetings;  Sunshine  Act.  56827 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatorv  documents  having  genera. 
applicability  and  lega!  etieci  mos!  o*  which 
are  Keyed  to  and  codified  m  the  Code  of 
Federal  Regulations  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1510 

The  Code  of  Federal  Regulations  is  sola  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-260-AD;  Amendment 
39-12496:  AD  2001-22-17] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81 ,  -»-82,  -9-83. 
and  -9-87  Series  Airplanes;  Model 
MD-88  Airplanes;  and  Model  MD-90- 
30  Series  Airplanes 

AGENCY:  Federal  .^viatlon 
Administration,  DOT, 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  d 
new  airworthiness  directive  (ADJ, 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81.  -9-82.  -9-83. 
and  -9-87  series  airplanes;  Model  ME>- 
88  airplanes;  and  Model  MD-90-30 
series  airplanes.  This  action  requires 
repetitive  inspections  of  the  electric 
motors  (or  motors)  of  the  auxiliarv 
hydraulic  pump  for  electrical  resistance. 
continuity,  mechanical  rotation,  and 
associated  wiring  resistance/voltage; 
and  corrective  actions,  if  necessarv  The 
actions  specified  by  this  AD  are 
intended  to  prevent  various  failures  of 
the  electric  motor(s)  of  the  auxiliary 
hydraulic  pump  and  associated  wiring. 
which  could  result  in  fire  at  the 
auxiliary  hydraulic  pump  and 
consequent  damage  to  the  adjacent 
electrical  equipment  and/or  structure. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  December  18,  2001 
The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD80-29A067,  dated  October 
21,  1999;  and  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-29A018,  dated 
October  21,  1999;  as  listed  in  the 
regulations,  is  approved  by  the  Director 


of  the  ppderal  Register  a«  of  Derember 
18.  2001 

ADDRESSES:  The  ^prvicp  informatinn 
referenced  in  this  AT)  mdv  be  nbtampd 
frcim  Bfiping  Commerciai  .\ircraft 
Group   Lcjng  Beach  Division,  3855 
Lakewt-.od  Boulevard,  Long  Beach, 
California  90846.  .Attention:  Data  and 
.Senice  Management.  Dept,  Cl-LS.A 
(D80O-<:)024J  Thi?  information  ma\  Hp 
examined  at  the  Federal  Aviation 
Administration  (FAAj.  Transport 
.\irpiane  Directorate.  Rules  Dockpt 
1601  Lind  Avenue.  SVV  .  Renton 
Washington;  or  at  the  F.AA.  Los  Angples 
.\ircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood, 
California,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW  , 
suite  700,  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  Lam.  .Aerospace  Engineer. 
System?  and  Equipment  Branch,  .ANM- 
130L.  F.AA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  u526:  62--5346; 
fax  (562) 627-5210 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39, i  to 
include  an  airworthiness  directum  LADi 
that  IS  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81. -9-82  -9-83, 
and  -9-87  series  airplanes.  Model  MD- 
88  airplanes;  and  Model  MD-90-30 
series  airplanes;  was  published  m  the 
Federal  Register  on  December  6.  2000 
(65  FR  76185),  Thati|ption  proposed  to 
require  repetitive  inspections  of  the 
number  1  and  2  electric  motors  of  the 
auxiliar\'  hydraulic  pump  for  electrical 
resistance,  continuity,  mechanical 
rotation,  and  associated  wiring 
resistance  voltage;  and  correcti\e 
actions,  if  necessan' 

Other  Relevant  Rulemaking 

This  AD  affects  McDonnell  Douglas 
Model  DC-9-81.  -9-82.  -9-83.  and  -9- 
87  series  airplanes  (i.e  .  MD-80  series 
airplanes);  Model  MD-88  airplanes;  and 
Model  MD-90-30  series  airplanes.  The 
FAA  IS  planning  to  issue  a  separate  AD 
for  McDonnell  Douglas  Model  DC-10 
series  airplanes.  Model  MD-10  series 
airplanes,  and  Model  MD-11  series 
airplanes,  to  address  the  identified 
unsafe  condition 


Comments 

interesten  person^  have  been  afforded 

an  opportunitN  \'.,  panicipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  eiven  to  the 
comments  received 

Request  To  Correct  Number  of  Motors 
Specified 

Two  operators  mdif.atp  that  on  the 
affected  twin-|et  airpianps  there  is  onlv 
one  electric  motor  on  an  au\i];ar\ 
hydraulic  pump  The  langudge  m  tbp 
final  rule  has  been  (,(.>rrepteri 
dccordinglv 

Request  To  Extend  the  Interv  al  for 
Repetitive  Inspection 

.An  operator  rernmnipnds  that  the 
repetitive  inter\al  for  inspection  n{  thp 
electric  motoris'  on  an  auxiliar. 
hydrauiir  pump  be  pxtendpd  froin  5.000 
flight  hours  to  5.600  flight  hours.  «(■  that 
the  inspection  can  be  donp  during 
scheduled  maintenance  checks  The 
F.A.A  concurs  with  the  commenter  ^ 
request  to  e.xtend  the  c  ompliance  tiine 
for  the  repetitive  inspections   Extending 
the  compliance  time  by  600  flight  hours 
wil;  not  adversely  affect  safei\.  and  will 
allow  the  inspection  to  be  performed  at 
a  base  during  regularJN  scheduled 
maintenance  where  special  equipment 
and  trained  maintenance  personnel  will 
be  available  if  necessarv   Paragraphs  (b), 
'C,.  and  i.d^  of  the  final  rule  ha\T  been 
rp\ised  to  specif\  an  mtenal  for 
repetitive  inspection  of  5  600  flight 
hours 

Request  To  Change  the  Inspection 
Method 

The  same  operator  indicates  that  the 
inspection  method  specified  in  the 
service  bulletin  could  damage  a 
serviceable  electric  motor  in  an 
auxiliarv'  hvdraulic  pump  The  operator 
suggests  that  the  applicable  Boeing 
service  bulletin  be  revised  to  speciK'  a 
friction  check  procedure  that  poses  less 
risk  of  damage  to  the  electric  motor. 
While  agreeing  that  the  test  in  question 
could  be  improved,  the  F.A.A  finds  the 
test  acceptable  for  the  required 
inspection  Therefore,  no  change  has 
been  made  to  the  final  rule  m  this 
regard 

Request  To  Change  Time  of  Initial 
Inspection  for  Certain  Operators 

.Another  operator  indicates  that  some 
operators  ha\e  dlread\-  performed 
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inspections  of  the  electric  motor(s]  of  an 
auxiiidn-  hydraulic  pump  and  its 
associated  wiring,  in  accordance  with 
the  service  bulletin.  For  these  operators, 
the  compliance  period  for  the  initial 
inspection  should  be  one  repetitive 
interval  since  the  last  inspection,  rather 
than  within  12  months  after  the 
effective  date  of  the  AD  The  FAA 
concurs  and  has  revised  paragraph  (a)  of 
the  final  rule  to  add  a  new  paragraph 
(a)(3)  that  provides  a  compliance  time 
for  the  initial  inspection  for  those 
operators  which  have  already  performed 
that  inspection 

Request  To  Separate  Requirements  for 
Inspection  of  the  Motorfs)  and  the 
Wiring 

Finally,  an  operator  suggests  that 
mspection  of  the  electric  motor(s)  on  an 
auxiliary  hydraulic  pump  and 
inspection  of  the  associated  wiring  be 
addressed  in  separate  paragraphs,  so 
that  the  two  inspections  may  be  tracked 
individually  The  operator  points  out 
that  the  electric  motors  may  be  removed 
from  one  pump  to  another  and  that  the 
auxiliary  hydraulic  pumps  may  be 
moved  from  one  airplane  to  another. 
Separate  tracking  of  the  required 
inspections  decreases  the  risk  of 
inadvertent  non-compliance.  The  FAA 
does  not  concur  with  the  commenter's 
suggestion  The  auxiliary  hydraulic 
pump  IS  part  of  the  airplane  system  that 
needs  to  be  inspected  along  with  its 
associated  wiring.  If  a  pump  were  to  be 
removed  and  installed  on  another 
airplane,  that  pump  would  need  to  be 
re-inspected  along  with  the  associated 
wiring  on  that  airplane  Therefore,  no 
change  to  the  final  rule  is  necessary  in 
this  regard 

Cost  Impact 

There  are  approximately  1,292  Model 
DC-9-81.  -9-82.  -9-83.  and  -9-87 
series  airplanes,  Model  MD-88 
airplanes:  and  Model  MD-90-series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
697  airplanes  of  US  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $41,820  or  $60  per 
airplane,  per  inspection  cvcle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 


actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113.  44701. 

§39.13    [Amended] 

2.  Section  J9.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-17  MCDONNELL  DOUGLAS: 

Amendment  39-12496.  Docket  2000-NM- 
26(>-AD. 

Applicability:  Model  DC-9-81,  -9-82,  -9- 
83.  and  "9-87  series  airplanes,  and  Model 
MD-88  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 


29A067.  dated  October  21,  1999;  and  Model 
MD-90-30  series  airplanes,  as  listed  in 
.McDonnell  Douglas  .Alert  Service  Bulletin 
MD9O-29A018.  dated  October  21.  1999: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,\D  is  affected,  the 
owner  operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  ;AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  various  failures  of  electric 
motors  of  the  auxiliary  hydraulic  pump  and 
associated  wiring,  which  could  result  in  fire 
at  the  auxiliary  hydraulic  pump  and 
consequent  damage  to  the  adjacent  electrical 
equipment  and/or  structure,  accomplish  the 
following: 

Inspection 

(a)  Do  a  detailed  inspection  of  the  electric 
motor(s)  of  the  auxiliary  hydraulic  pump  for 
electrical  resistance,  continuity,  mechanical 
rotation,  and  associated  wiring  resistance/ 
voltage,  per  McDonnell  Douglas  .Mert  Service 
Bulletin  MD8O-29A067,  dated  October  21, 
1999  (for  Model  DC-9-81.  -9-82.  -9-83.  and 
'9-87  series  airplanes,  and  Model  MD-88 

airplanes);  or  McDonnell  Douglas  .Alert 
Service  Bulletin  MD90-29A018.  dated 
October  21,  1999  (for  .Model  MD-90-30 
series  airplanes),  as  applicable,  at  the 
applicable  time  specified  in  paragraph  (a)(1). 
(a)(2].  or  (a)(3)  of  this  .\D. 

(1)  For  airplanes  that  have  accumulated 
3.000  total  flight  hours  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  within  12 
months  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
less  than  3.000  total  flight  hours  as  of  the 
effective  date  of  this  .AD  Inspect  within  12 
months  after  accumulating  3.000  total  flight 
hours. 

(3)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Inspect  within  12  months 
after  the  effective  date  of  this  AD  or  within 
.5.600  flight  hours  after  the  previous 
inspection,  whichever  occurs  later. 

Condition  1,  No  Failures:  Repetitive 
Inspections 

(b)  If  no  failures  are  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  repeat  the  inspection  required  by 
paragraph  (a)  of  this  ,AD  every  5.600  flight 
hours 

Condition  2,  Failure  of  Any  Pump  Motor: 
Replacement  and  Repetitive  Inspections 

(c)  If  any  pump  motor  fails  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  replace  the  failed 
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auxiliary  hydraulic  pump  with  a  serviceable 
pump,  per  McDonnell  Douglas  .Alert  Ser\-ice 
Bulletin  .MD80-29A0f)7.  dated  October  21, 
1999  (for  Model  DC-9-81.  -9-82.  -9-83,  and 
"9-87  series  airplanes,  and  Model  ,MD-88 
airplanes):  or  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-29.A018.  dated 
October  21,  1999  (for  Model  MD-90-30 
series  airplanes):  as  applicable.  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  even,-  5.600  flight  hours. 

Condition  3,  Failure  of  ,\ny  Wiring:  Repair 
and  Repetitive  Inspection 

(d)  If  any  wiring  fails  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  before  further  flight,  troubleshoot  and 
repair  the  failed  wiring,  per  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 
29A067.  dated  October  21.  1999  (for  Model 
DC-9-81.  -9-82,  -9-83.  and  "9-87  series 
airplanes,  and  Model  MD-88  airplanes):  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-29.A018.  dated  October  21,  1999  (for 
Model  MD-90-30  series  airplanes):  as 
applicable.  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  every  5.600  flight 
hours. 

Alternative  Methods  of  Compliance 

(e)  .■\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los   . 
Angeles  Aircraft  Certification  Office  (ACQ), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  mav  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(f)  Special  fight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Ser\'ice 
Bulletin  MD80-29A067.  dated  October  21, 
1999:  and  McDonnell  Douglas  Alert  Ser\'ice 
Bulletin  MD90-29A018,  dated  October  21, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention;  Data  and  Ser\'ice  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  F,\A,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SVV.,  Renton. 
Washington:  or  at  the  F.A.A.  Los  -Angeles 
Aircraft  Certification  Ofri(;e.  3960  Paramount 
Boulevard.  Lakewood.  California:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 


Effective  Date 

(h)  This  amendment  becomes  effective  on 
December  18.  2001. 

Issued  in  Renton.  Washington,  on 
November  1.  2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 

IFR  Doc.  01-28023  Filed  11-9-01;  8:45  am] 

BILUNG  COOC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  98-ANE-68-AD:  Amendment 
39-12497:  AD  2001-22-18] 

RIN2120-AA64 

Airworthiness  Directives:  Rolls-Royce, 
pic  Models  Tay  650-15  and  651-54 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Rolls-Rovce,  pic  models 
Tay  650-15  and  651-54  turbofan 
engines.  This  amendment  requires 
initial  and  repetitive  visual  and 
ultrasonic  inspections  of  fan  blades  for 
cracks,  and.  if  necessary,  replacement 
with  serviceable  parts.  In  addition,  this 
AD  requires  recording  instances  when 
engines  are  operated  in  a  stabilized 
manner  in  newly  prohibited  ranges. 
This  amendment  is  prompted  by  reports 
of  fan  blade  failures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fan  blade  failures,  which  can 
result  in  an  uncontained  engine  failure. 
engine  fire,  and  damage  to  the  airplane. 
DATES:  Effective  date  December  18. 
2001   The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18. 2001. 

ADDRESSES:  The  service  information 
referenced  in  this  .\D  may  be  obtained 
from  Rolls-Royce  pic,  Technical 
Publications  Department.  PO  Box  .'^l. 
Derby.  England  DE24RBI.  telephone  44 
1332'242424.  fax  44  13,'-12  249936,  This 
information  may  be  examined,  bv 
appointment,  between  8:00  a.m.  and 
4:30  p.m  .  Monday  through  Fridav. 
except  Federal  holidays,  at  the  Federal 
Aviation  .Administration  (FAA).  New 
England  Region.  Office  of  the  Regional 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA:  or  at  the  Office  of 


the  Federal  Register.  800  North  Capitol 
Street.  NW    suite  "00,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Wnldan.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New- 
England  Executive  Park.  Burlington.  MA 
01803-5299.  telephone  (781)  238-7136; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Rolls-Royce,  pic  models  Tay  650-15  and 
651-54  turbofan  engines  was  published 
in  the  Federal  Register  on  September 
14.  2000  (65  FR  55468)  That  action 
proposed  to  require  initial  and 
repetitive  visual  and  ultrasonic 
inspections  of  fan  blades  for  cracks,  and, 
if  necessar\-.  replacement  with 
serviceable  parts.  In  addition,  that 
action  proposed  to  require  recording 
instances  when  engines  are  operated  in 
a  stabilized  manner  in  newly  prohibited 
ranges. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Possible  Conflict  of  .\Ds 

One  commenter  states  that  AD  98-06- 
07.  which  was  issued  by  the  Transport 
Airplane  Directorate,  conflicts  with  the 
proposed  AD.  The  commenter  requests 
that  the  FAA  clarify  its  position 
regarding  the  removal  of  engine  speed 
restrictions  in  the  forward  thrust  mode, 
introduced  by  AD  98-06-07.  The 
commenter  notes  that  the  proposed  AD 
does  not  require  inspections  if  engines 
are  operated  in  the  restricted  engine 
fonvard  thrust  mode,  introduced  by  AD 
98-06-07  The  commenter  appears  to 
believe  that  the  proposed  action  will 
have  the  effect  of  removing  the 
restrictions  introduced  bv  .\D  98-06-07. 
The  FAA  does  not  agree. 

This  AD  is  based  on  the  latest 
revisions  of  service  information 
published  by  the  engine  manufacturer. 
Rolls-Royce.  Based  on  that  information, 
the  FAA  has  determined  that  no 
inspections  are  necessary  for  engines 
operated  in  the  restricted  engine 
fonvard  thrust  mode,  introduced  bv  AD 
98-06-07.  AD  98-06-07  was  issued  by 
the  Transport  Airplane  Directorate.  The 
Engine  &  Propeller  Directorate  has 
informed  the  Transport  Airplane 
Directorate  of  this  finding,  which  the 
Transport  Directorate  may  use  as  a  basis 
for  further  rulemaking  with  regard  to  the 
requirements  of  AD  98-06-07.  The  FAA 
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believes,  however,  that  thi.s  AD  and  AD 
9H-07-0fi  do  not  conflict  in  that  it  is 
possible  for  operaters  to  comply  with 
both  AD's.  Also,  as  stated  by  the 
conimentor.  an  approval  for 
modification  of  the  requirements  of  AD 
')H-06-07  can  be  pursued  through  a 
request  for  an  alternative  method  of 
compliance. 

Modify  Shop  Visit  Definition 

One  (  omnienter  requests  that  the  shop 
\  isit  definition  in  the  proposed  AD  be 
modified  to  exclude  engines  that  are 
uiducted  into  the  shop  solely  for 
convenience  in  performing  maintenance 
that  could  he  performed  on-wing.  The 
(  ommenter  further  states  that  engines 
do  not  need  to  be  removed  from  the 
airplane  and  inducted  into  the  shop  to 
perfnrm  on-wing  types  of  maintenance, 
.ind,  if  only  field-level  maintenance  is 
performed  (jff-wing.  it  should  not  be 
considered  a  shop  visit.  The  FAA 
agrees 

The  intent  of  this  proposed  AD  is  to 
perform  fan  blade  inspections  during 
shop  visit  for  heav\-  engine 
maintenance.  Requiring  these 
mspef  tions  during  shf)p  visits  that  are 
only  performing  field-level  maintenance 
would  needlesslv  penalize  an  operator 
when  the  required  maintenance  could 
be  performed  on-wing  Therefore,  the 
FAA  has  revised  the  defintion  of  shop 
\  isit  to  e.xclud*'  those  shop  visits  when 
nnlv  field  maintenance  type  activities 
are  performed  in  lieu  of  performing 
them  on-wing 

.•\fter  rareful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  reciuire  the 
adoption  of  the  rule  with  the  (  hanges 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  inc;rease  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD 

Economic  Analysis 

There  are  approximately  713  engines 
of  the  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  451 
engines  installed  on  airplanes  of  U.S. 
registPi'  would  he  affected  bv  this  AD 
Based  on  the  current  utilization  and 
^hop  visit  rates  for  the  affected  engine 
models,  the  FAA  estimates  that  the 
number  of  shop  visits  and  inspections 
for  the  \ '  S   fleet  would  be 
approximatelv  14U  per  year.  It  would 
take  approximately  5  work  hours  per 
engine  to  at.complish  the  actions  at  a 
labor  rate  of  SbO  per  work  hour. 
Assuming  that  five  percent  of  these 
inspections  result  in  a  rejected  fan  blade 
set  at  a  cost  of  approximatelv  Si 00.000 
per  set,  the  annual  cost  impact  of  this 


AD  on  U.S.  operators  is  estimated  to  be 
5742,000.  The  current  inspection  failure 
rate  is  below  one  percent  and  this  cost 
estimate  is  believed  to  be  conservatively 
high 

Regulatory  Analysis 

This  final  rule  does  not  have 
federal^m  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  Hot  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publicaition  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  the  DOT 
Reguiatorv  Policies  and  Procedures  {44 
FR  11034,'  February  26,  1979);  and  (3)  if 
promu^ated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircrah,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

,\uthority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

2001-22-18  ROLLS-ROYCE,  PLC:  Amendment 

,iy-124't:   1)(K  kct  No,  98-ANE-68-AD. 

AppHrabilitv:  This  airworthiness  directive 
(AD)  isbpplirable  to  Rolls-Royce,  pic  (R-R) 
modelslTay  650-15  and  651-54  turbofan 
enginesL  These  engines  are  installed  on.  but 
not  limited  to.  Fokker  Model  F.28  Mark  0100 
and  Bofing  727-QF  series  airplanes. 


Nete  1:  This  .-^D  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  •■KD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  fan  blade  failure,  which  can 
result  in  an  uncontained  engine  failure, 
engine  fire,  and  damage  to  the  airplane. 
accomplish  the  following: 

Record  Operation  in  Prohibited  Operating 
Ranges 

(a)  If  an  engine  is  operated  in  a  stabilized 
manner  within  the  prohibited  ranges 
described  in  R-R  Service  Bulletin  (SB)  No. 
Tay-72-1447.  Revision  2.  dated  )uly  25.  2000. 
paragraphs  3.  A  ..  3.8.(2).  or  3.C.  as  applicable 
by  engine  model,  then  prior  to  the  next  flight 
make  an  entry  in  the  engine  records  that 
reflects  that  operation.  If  known,  include  the 
stabilized  Nl  speed  in  the  engine  records. 

Inspections 

(b)  Perform  initial  and  repetitive 
inspections  of  fan  blades  in  accordance  with 
paragraphs  1.  D.  (1)  through  (7)  of  R-R  SB  No. 
Tay  72-1442.  Revision  1.  dated  December  19, 
1997.  as  follows: 

•    (1)  Perform  the  initial  inspection  at  the 
earliest  of  the  following: 

(i)  If  the  engine  records  indicate  that  any 
of  the  conditions  described  in  R-R  SB  No. 
Tay-72-1447.  Revision  2,  dated  luly  25,  2000, 
paragraphs  3. A, (2),  3, A. (3).  3,B,(2)(a). 
3,B,(2)(b).  or  3.C,(2).  as  applicable  by  engine 
model,  are  satisfied; 

(ii)  Prior  to  entering  in  service  if  fan  blades 
are  installed  in  a  different  engine  than  that 
from  which  they  were  removed  and  if  the  fan 
blades  have  time-in-service  since  the  last 
inspection  in  accordance  with  R-R  SB  No. 
Tay  72-1442; 

(iii)  The  next  shop  visit  after  the  effective 
date  of  this  .\D, 

(2)  Thereafter,  inspetl  at  intervals  not  to 
exceed  the  earliest  of  paragraphs  (b)(l)(i) 
through  (h)(l)(iii]  of  this  AD. 

(c)  Remove  the  entire  fan  blade  set  from 
service  if  any  blade  shows  crack  indications 
and  replat  e  with  serviceable  parts. 

Definition  of  Shop  Visit 

(d)  F(jr  the  purposes  of  this  .^D,  a  shop 
visit  is  defined  as  the  introdiu  tion  of  the 
engine  into  a  shop  that  has  the  capability  to 
separate  RoHs-Royce.  pic  models  Tay  650-15 
or  651-54  turbofan  engine  major  case  flanges. 
This  definition  exiludes  sh<ip  visits  when 
onlv  field  maintenance  tvpe  activities  are 
performed  in  lieu  of  performing  them  on- 
wing. 
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Alternative  Methods  of  Compliance 

(e)  .-Xn  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
F.-X.^  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO, 

Special  Flight  Permits 

(f)  Special  fiight  permits  may  be  issued  in 
accordance  §§  21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21,199)  to  operate  the  aircraft  to  a 


location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Documents  That  Have  Been  Int  nrpnrated  Bv 
Referent  e 

(g)  The  inspection  must  be  done  in 
accordance  with  the  following  Rolls-Royce 
pic.  mandatory  service  bulletins  (MSB's): 


Document  No, 

Pages 

Revision 

Date 

MSB  Tay  72-1442  

1-3 
1-2 
3 

1 
1 
1 

1-5 

1 

1 

Original 

1 

1 

Onginal 

2 

December  19.  1997 

Decemt)er  19,  1997, 
Ocio&e'  31    1997 
Decemtjer  19   1997. 
December  19  1997 
October  31    1997 

July  25,  2000 

Appendix  1  

Appencjix  2    

Appendix  3   

Appendix  4      

Total  pages  9 
MSB  Tay-72-1447  

Total  pages  5 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51,  Copies  may  be  obtained 
from  Rolls-Royce  pic.  Technical  Publications 
Department,  PO  Box  31,  Derby,  England 
DE248B1:  telephone  44  1332  242424:  fax  44 
1332  249936,  Copies  may  be  inspected,  bv 
appointment,  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
M.^.  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW  .  suite  700, 
Washington.  DC, 

Note  3:  The  subject  of  this  .\D  is  addressed 
in  United  Kingdom  Civil  Aviation  Authority 

Airworthiness  Directives  008-10-97  and 
001-12-97 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
December  18   2001 

Issued  in  Burlington.  Massachusetts,  on 
October  31    2001 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate  Aircraft  Certification  Ser\-ice. 
[FRDoc  01-28024  Filed  11-9-01    8  45  am; 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  40.  45.  70.  and  295 

[T.D,  ATF— 469] 
RIN  1512-AC42 

Removal  of  Tobacco  Products  and 
Cigarette  Papers  and  Tubes.  Without 
Payment  of  Tax  for  Use  of  the  United 
States;  Recodification  of  Regulations 
(2000R-296P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Fireanns  (ATF).  Department  of  the 

Treasury 

ACTION:  Final  rule  (Treasury  decision). 


SUMMARY:  The  Bureau  of  .Alcohol. 
Tobacco  and  Firearms  (,^TF)  is 
recodif\'ing  the  regulations  in  pan  295 — 
Removal  of  Tobacco  Produc;ts  and 
Cigarette  Papers  and  Tubes,  Without 
Payment  of  Tax  for  Use  of  the  United 
States,  title  27  of  the  Code  of  Federal 
Regulations  (CFR)  The  purpose  of  this 
recodification  is  to  reissue  the 
regulations  m  27  CFR  part  295  as  2  7 
CFR  part  45  This  change  improves  the 
organization  of  title  27  CFR 
DATES:  This  rule  is  effective  on 
November  13,  2001 

FOR  FURTHER  INFORMATKW  CONTACT:  Lisa 
M  Cesser,  Regulations  Division,  Bureau 
of  Alcohol.  Tobacco  and  Firearms.  650 
Massachusetts  Avenue  NW',. 
Washington,  DC  20226,  (202-927-9347) 
or  e-mail  at 
LMGesser@atfhq.atftreas.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

.^s  a  part  of  continuing  efforts  to 
reorganize  the  part  numbering  system  of 


title  27  CFR,  ATF  is  removing  part  295 
of  title  27  CFR,  in  its  entirety,  and  is 
recodifying  the  regulations  as  27  CFR 
part  45  This  change  improves  the 
organization  of  title  27  CFR, 

In  addition  to  the  recodification.  ATF 
is  making  a  technical  amendment  to  the 
newly  redesignated  part  45  that  revises 
the  Office  of  Management  and  Budget 
control  number. 

Derivation  Table  for  Part  45 


The 

equirements  of 

A'e  cJenved 
from 

Subpart  A 

Sec 
45  1  

Sec 

295  1 

Subparts 

45  11 

295  11 

Subpart  C 

45  21 

295  21 

45  22 

295  22 

45  23 

296  23 

45  24 

295  24 

4525 

295  25 

SubpartO 

45.31 
45.32 

295  31 
295  32 

45  33 

295  33 

45  34 

295  34 

45  35 

295  35 

45  36 

295  36 

45  37 

296  37 

Subpart  E 

45.41 

295  41 

45  42 

295  42 

45  43 

295  43 

45  44 

296  44 

45  45 

296  4  6 

45  45a 

295  45a 

I 
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Derivation  Table  for  Part  45 — 
Continued 


The  requirements  ot 

Are  derived 
from 

45  45b         

295  45b 

45  45c     

295  45c 

45.46  

295.46 

Subpart  F 

45.51   

295.51 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  44  U  S.C.  Chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  applv  to  this  final  rule 
bec:ause  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  the  Administrative  Procedure  Act 
(5  r.,S  C;,  553).  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
pt  seq.)  do  not  apply  We  sent  a  copy  of 
this  final  rule  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  26 
L'.S  C.  7805(0   Assistant  Chief  Counsel 
commented  that  "these  amendments  are 
merely  technical  in  nature  and  will  not 
have  a  signifi(  ant  impact  on  a 
substantial  number  of  small 
businesses  '" 

Executive  Order  12866 

This  final  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866  Accordingly, 
this  final  rule  ls  not  subject  to  the 
analvsis  required  by  this  Executive 
Order 

Administrative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessarv  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C  553(b). 
Similarly,  because  of  the  nature  of  this 
final  rule,  good  cause  is  found  that  it  is 
unnecessarv'  to  subject  this  final  rule  to 
the  effective  date  limitation  of  5  U.S.C. 
553(d). 

Draining  Information 

The  prinf:ipal  author  of  this  document 
is  Lisa  M.  Cesser,  Regulations  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 


List  of  Subjects 

27  CFR  Part  40 

Cigars  and  cigarettes,  Claims, 
Electronic  funds  transfers,  Excise  taxes. 
Imports.  Labeling.  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Tobacco. 

27  CFR  Part  45 

Cigars  and  cigarettes,  Excise  taxes. 
Labeling,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements.  Tobacco, 

27  CFR  Part  70 

Administrative  practice  and 
procedure.  Claims,  Excise  taxes. 
Freedom  of  information.  Law 
enforcement.  Penalties,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

27  CFR  Part  295 

Cigars  and  cigarettes,  Excise  taxes. 
Labeling,  Packaging  and  containers,- 
Reporting  and  recordkeeping 
requirements.  Tobacco. 

Authority  and  Issuance 

ATF  is  amending  title  27of  the  Code 
of  Federal  Regulations  as  follows: 

PART  40— MANUFACTURE  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Paragraph  1,  The  authority  citation 
for  27  CFR  part  40  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5142,  5143,  5146, 
5701.  5703-5705,  5711-5713,  5721-5723, 
5731.  5741,  5751.5753,  5761-5763,6061. 
6065,  6109.  6151.  6301.  6302,  6311,  6313, 
6402,6404,6423,6676.6806.  7011,  7212. 
7325.  7342.  7502,  7503,  7606,  7805;  31  U.S,C. 
9301.9303.9304.9306. 

§§40.44.  40.234.  40.384  and  40.453 
[Amended] 

Par.  2.  Remove  the  reference  to  "part 
295"  and  add  in  its  place  a  reference  to 
"part  45"  in  the  following  places: 

a.  Section  40.44; 

b.  Section  40.234: 

c.  Section  40.384;  and 

d.  Section  40.453. 

PART  70— PROCEDURE  AND 
ADMINISTRATION 

Par.  3.  The  authority  citation  for  27 
CFR  part  70  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301  and  552;  26  U.S.C. 
4181 .  41B2.  5146.  5203,  5207,  5275.  5367. 
541.S.  5504,  5555,  5684(a),  5741,  5761(b). 
5802,  fip20,  6021,  6064,  6102,  6155,  6159, 
6201.  6203.  6204,  6301,  6303,  6311,  6313. 
6314,  6321.  6323.  6325.  6326,  6331-6343, 


6401-6404. 
6511.6513. 
6621.6622, 
6671.6672, 
6901.  7011, 
7209.  7214, 
7424,  7425, 
7503.  7505. 
7610,  7622. 


6407. 
6514, 
6651. 
6701. 
7101. 
7304. 
7426, 
7506. 
7623, 


641b. 
65.'12, 
6653. 
6723. 
7102. 
7401. 
7429. 
7513. 
7653, 


642.1,  6501- 
6601.6602. 
6656-6658, 
6801.  6862. 
7121.  7122. 
7403,  7406, 
7430,  7432, 
7601-7606, 
7805. 


6503, 
6611, 
6665. 
6863. 
7207, 
7423, 
7502, 
7608- 


§70,431     [Amended] 


Par.  4.  Amend  paragraph  (b)(6)  in 
§  70.431,  by  removing  the  reference  to 
"Part  295"  and  adding  in  its  place  a 
reference  to  "Part  45". 

PART  295— REMOVAL  OF  TOBACCO 
PRODUCTS  AND  CIGARETTE  PAPERS 
AND  TUBES,  WITHOUT  PAYMENT  OF 
TAX  FOR  USE  OF  THE  UNITED 
STATES 

Par.  5.  The  authority  citation  for  27 
CFR  part  295  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5703,  5704,  5705, 
5723,  5741,  5751.  5762.  5763.  6313,  7212, 
7342.  7606.  7805.  44  I  S.C;  3504(h). 

Part  295  [Redesignated  as  27  CFR  Part 
45] 

Par.  6,  Transfer  27  CFR  part  295  from 
subchapter  M  to  subchapter  B  and 
redesignate  as  27  CFR  part  45 

PART  45— REMOVAL  OF  TOBACCO 
PRODUCTS  AND  CIGARETTE  PAPERS 
AND  TUBES,  WITHOUT  PAYMENT  OF 
TAX  FOR  USE  OF  THE  UNITED 
STATES 

Par.  7.  The  authority  citation  for  the 
newly  redesignated  27  CFR  part  45 
continues  to  read  as  follows: 

Authority:  26  L  S.C.  5703,  5704,  5705, 
5723.  5741.  5751,  5762,  5763,  6313.  7212. 
7342.  7606.  7805,  44  U.S.C.  3504(h). 

Editorial  Note    [Amended] 

Par.  7a.  Amend  the  "Editorial  Note" 
following  the  table  of  contents  by 
removing  the  reference  to  "part  295" 
and  adding  in  its  place  a  reference  to 

"part  45". 

§45.34    [Amended] 

Par.  8,  Amend  §45.34  by  removing 
the  reference  to  "§  295.36"  and  adding 
in  its  place  a  reference  to  "§45.36". 

§45.43    [Amended] 

Par.  9.  Amend  §  45.43  by  removing 
the  Office  of  Management  and  Budget's 
control  number  "1512-0488"  and 
adding,  in  its  place.  "1512-0502." 
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Signed   lune  22.  2001. 
Bradley  A.  Buckles, 
Dirpctor 

.Approved;  August  23,  2001. 
Timothy  E.  Skud. 
Acting  Deputy  Assistant  Secretary 
IRpgiilatory.  Tanffand  Trade  Enforcement) 
[PR  Doc  01-28257  Filed  11-9-01;  8:45  ami 

BILUNG  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  356 

[Department  of  the  Treasury  Circular,  Public 
Det>t  Series  No.  1-93] 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and 
Bonds;  Calculation  of  Net  Long 
Position  and  35  Percent  Limit 

AGENCY:  Bureau  of  the  Public  Debt, 

Fiscal  Service,  Department  of  the 

Treasury 

ACTION:  Final  Rule. 

SUMMARY:  The  Department  of  the 
Treasun.-  ("Treasury."  "We."  or  "Us")  is 
issuing  in  final  form  an  amendment  to 
31  CFR  Part  356  (Uniform  Offering 
Circular  for  the  Sale  and  Issue  of 
Marketable  Book-Entrv  Treasur\-  Bills, 
Notes,  and  Bonds)  This  amendment 
modifies  the  calculation  of  'he  net  long 
position  ("N'LP ')  to  be  reported  in 
"reopenings,"  which  are  auctions  of 
additional  amounts  of  previouslv  issued 
securities.  A  bidder  will  have  the  option 
of  subtracting  from  the  holdings 
component  of  the  NLP.  combined  with 
any  STRIPS  '  principal  components  of 
the  security  being  auctioned,  an 
exclusion  amount  that  Treasury'  will 
publish  in  the  reopening  offering 
announcement  The  purpose  of  the 
modification  is  to  ensure  that 
participation  in  Treasury  auctions 
remains  both  strong  and  broad 
EFFECTIVE  DATE:  November  13   2001. 
ADDRESSES:  You  may  download  this 
final  rule  from  the  Bureau  of  the  Public 
Debt's  website  at 

wviM'.publicdebt.treas  gov.  It  is  also 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  Room  1428,  Main  Treasury 
Building,  1500  Pennsylvania  Avenue, 
N.W..  Washington,  D.C.  20220.  To  visit 
the  library,  call  (202)  622-0990  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Lon 

Santamorena  (Executive  Director), 


Chuck  Andreatta  (Senior  Financial 
Advisor),  or  Lee  Grandy  (Associate 
Director),  Bureau  of  the  Public  Debt, 
Government  Securities  Regulations 
Staff.  (202i  691-3632. 
SUPPLEMENTARY  INFORMATION:  The 
Uniform  Offering  Circular,  in 
conjunction  with  the  offering 
announcement  for  each  auction, 
provides  the  terms  and  conditions  for 
the  sale  and  issuance  in  an  auction  to 
the  public  of  marketable  Treasury-  bills, 
notes,  and  bonds  -  One  of  these  terms  is 
the  reporting  of  net  long  positions, 
which  we  use  for  limiting  the  amount 
that  we  will  award  to  any  one  bidder  m 
an  auction  ("the  35  percent  rule")   In 
this  document,  we  describe  the  rationale 
for  this  rule,  and  why  we  are  changing 
it.  We  then  discuss  the  public  comments 
that  we  receued  in  response  to  the 
Advance  Notice  of  Proposed 
Rulemaking  ("ANPR ')  published  on 
July  25.  2001  '  Last,  we  describe  the 
final  amendment. 

I.  The  35  Percent  Limit  and  its 
Rationale 

The  35  percent  rule  generally  limits 
auction  awards  for  any  one  competitive 
bidder  to  35  percent  of  the  total  amount 
offered  to  the  public  in  a  particular 
auction/*  This  rule  ensures  that  awards 
in  our  auctions  are  distributed  to  a 
number  of  auction  participants.  This 
principle  of  broad  distribution  is 
intended  to  encourage  participation  by 
a  significant  number  of  competitive 
bidders  in  each  auction   Broad 
participation  over  time  keeps  our 
borrowing  costs  to  a  minimum  and 
helps  ensure  that  Treasur>  auctions  are 
fair  and  competitive 

A  key  component  of  the  35  percent 
award  limit  is  the  .N'LF  calculation.' 
Currently,  if  a  bidder  has  a  reportable 
NLP.  we  subtract  it  from  the  35  percent 
award  limit  in  determining  the  bidders 
maximum  award  amount  for  each 
auction. 

The  NLP  is  generally  the  amount  of 
the  security  being  auctioned  that  a 
bidder  has  obtained,  or  has  arranged  to 
obtain,  outside  of  the  auction  in  the 
secondary  market  The  term  "net  long" 
refers  to  the  extent  to  which  an  investor 
has  bought  (or  has  agreed  to  buy)  more 
of  a  security  than  it  has  sold  (or  has 
agreed  to  sell).  The  specific  components 
of  the  NLP  are  intended  to  capture  the 
various  ways  that  a  bidder  can  acquire 
a  Treasurv  security.  As  defined  in 


§  356  13(b).  these  components  are  the 
par  amount  of: 

(1)  Holdings  of  outstanding  securities 
with  the  same  CUSIP'^  number  as  the 
security  being  auctioned: 

(2)  Positions,  in  the  security  being 
auctioned,  in 

(i)  When-issued  trading." 
(ii)  Futures  contracts  that  require 
deliverv  of  the  specific  secuntv  being 
auctioned  (but  not  futures  contracts  for 
which  the  security  being  auctioned  is 
one  of  several  securities  that  mav  be 
delivered,  and  not  futures  contracts  that 
are  cash-settled). 

(iii)  Forward  contracts;  and 

(3)  Holdings  of  STRIPS  principal 
components  of  the  security  being 
auctioned,  including  when-issued 
trading  positions  of  such  principal 
components. 

A  competitive  bidder  is  required  to 
report  its  .NLP  if  the  sum  of  its  bids  plus 
its  NLP  equals  or  exceeds  the  NLP 
reporting  threshold,  currently  $2  billion 
for  Treasun.-  notes  and  bonds  and  Si 
billion  for  Treasur\'  bills  iunless 
otherwise  stated  in  the  offering 
announcement)."  If  a  bidder's  total  bids 
exceed  the  reporting  threshold  but  the 
bidder  either  has  no  position  or  has  a 
net  short  position,  it  must  report  an  NLP 
of  zero. 

The  application  of  the  NLP  reporting 
requirement  and  the  35  percent  iward 
limit  m  reopenings  has  caused  us  to  re- 
examine the  rule  In  a  reopening,  we 
apph'  the  35  percent  limit  to  the  public 
offering  amount  of  that  specific  auction, 
rather  than  tn  the  total  amount  that  will 
be  outstanding  after  the  settlement  date 
of  the  reopening  Because  a  bidder  must 
include  anv  holdings  of  the  security 
being  auctioned  in  its  NLP  calculation, 
its  participation  in  the  reopening  may 
be  limited  by  its  holdings  The  bidder's 
award  mav  be  reduced — or  it  may 
receive  no  award — even  though  the 
bidder's  portion  of  the  total  amount 
outstanding  of  the  security  may  be 
under  35  percent  once  we  issue  the 
additional  amount 

Reopenings  are  now  more  frequent 
because  m  Februarv  2000  we  adopted  a 


'  Separate  Trading  of  Registered  Interest  and 
Principal  of  Securities. 


•  The  L  niform  Offering  Circular  was  published  as 
a  final  rule  on  lanuarv  5.  1993  (58  FR  412)  The 
circular,  as  amended,  is  codified  at  31  CFR  Part  356 

3  61  FR  38600  Duly  25.  2001). 

<31  CFR  356.22(b). 

5  31  CFR  356.13. 


"Commiftee  on  I'mform  Securities  Identification 
Procedures.  The  CUSIP  number  is  the  unique 
identif>'ing  number  assigned  to  each  separate 
secuntv  issue  and  each  separate  STRIPS 
component 

'  When-issued  trading  refers  to  trading  in  a 
security  that  occurs  prior  to  its  issuance  Payment 
and  delivery  for  this  trading  activity  occurs  on  the 
day  we  issue  the  securities,  thus  the  term    when- 
issued   '  In  the  Treasury  securities  market,  when- 
issued  trading  can  begin  as  soon  as  we  publicly 
announce  the  upcoming  auction  When-issued 
trading  aids  the  distribution  process  for  Treasury 
securities  Most  importantly  for  the  auction  process, 
when-issued  trading  serves  as  a  price-discovery 
mechanism  for  competitive  bidders. 

•31  CFR  356.10.  356.13(a). 
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[)()licy  of  regular  reopenings  to  preserve 
the  liquidity  of  our  Innger-tpnn 
securities  as  our  borrowing  needs 
declined.''  In  addition,  we  conducted 
Treasury's  first  auction  of  four-week 
hills  on  luly  31,  2001.  These  auctions 
.itc  reopenings  of  previously  issued 
Treasury  bills.  Treasury  issued  a  press 
release  on  [uly  23,  2001,  that  described 
the  net  long  position  reporting 
requirements  and  the  application  of  the 
35  percent  award  limit  for  Treasury 
four-week  bill  auctions  while  we 
considered  whether  to  modify  the  rule. 

The  development  of  more  frequent 
reopenings  makes  it  an  appropriate  time 
to  re-examine  the  application  of  the  NLP 
tnd  thf  ^T  pprrent  limit  in  auctions. 

II.  Ciomments  Received  in  Response  to 
the  .^dvanf  e  Notice  of  Proposed 
Rulemaking 

Wf  published  an  .\.\PK  for  public 
comment  on  July  2.5,  2001,'"  to  solicit 
comments  on  six  alternatives  for 
modifying  the  calculation  of  the  net 
long  position  and  the  35  percent  award 
limit.  We  stated  at  that  time  that  we 
believed  Alternative  1  to  be  the  most 
workable.  The  closing  date  for 
comments  was  September  IQ,  2001. 

We  received  eight  comments  in 
response  to  the  ANPR  " — si.x  from 
securities  firms,  one  from  a  major  trade 
association,  and  one  from  the  debt 
management  advisorv  committee  of  a 
maior  trade  association.  Five  of  these 
commenters  favored  Alternative  1, 
while  three  favored  Alternative  4. 

Since  all  commenters  preferred  either 
.\lternative  1  [)r  Alternative  4.  we 
describe  them  below    Readers  may  refer 
to  the  ANPR  for  descriptions  of  the 
other  alternatives. 

Altprnativp  1    Optional  Exclusion 
Amount  tor  a  Portion  of  a  Bidder's 
Current  Holdings 

Inder  this  alternative,  a  bidder  would 
have  the  option  of  subtracting  from  the 
current  holdings  component  of  the  NLP, 
comhmed  with  anv  STRIPS  prim  ipal 
compi)nent.->  at  the  sp(  urit\  being 
auctioned,  a  published  exclusion 
amount  We  would  specifv'  in  the 
offering  announcement  for  the 
reopening  the  amount  of  holdings  that 
may  be  exclu<ied  from  the  NLP 
calculation  The  bidder  would  be 
required  to  mrlude  in  the  NLP 
c.al(  ulatiiin  any  holding.s  abcjve  this 
annnunred  exclusion  amount. 


"Treasury  Press  Release  dated  February  2,  2000. 

'°  See  supra,  note  3 

' '  The  ANPR  and  comment  letters  are  available 
for  downloading  on  the  Internet  and  for  inspection 
and  ropying  at  the  Treasury  Department  Library  at 
the  addresses  provided  earlier  in  this  final  rule 


For  example,  suppose  we  reopen  a 
Treasury  note  of  which  SIO  billion  is 
already  outstanding  by  offering  an 
additional  $9  billion.  In  the  example, 
suppose  the  reopening  offering 
announcement  specifies  that  the 
exclusion  amount  is  S3. 5  billion.  Also 
suppose  that  a  bidder  already  holds  $3 
billion  par  of  that  note,  SI  billion  of  the 
note's  STRIPS  principal  component, 
and  a  when-issued  position  in  that  note 
of  $1  billion.  That  bidder  would  be  able 
to  exclude  S3. 5  billion  of  its  holdings 
from  it$  NLP  calculation  for  the 
reopening  auction.  The  bidder's 
holdings  components  of  the  NLP  would 
therefofe  be  $4  billion  minus  S3. 5 
billion,  or  $0.5  billion.  This  amount, 
when  added  to  the  $1  billion  when- 
issued  position  component,  results  in  a 
total  NLP  of  $1.5  billion.'-'  Since  the 
35%  award  limit  in  the  reopening 
would  be  $3.15  billion  (.35  x  $9  billion), 
the  bidder  could  be  awarded  up  to  $1.65 
billion  more  of  the  note  in  the  reopening 
($3.15  billion  -$1.5  billion).  If  the 
bidder  were  to  be  awarded  this  amount 
in  the  reopening,  on  the  settlement  date 
it  would  then  have  a  total  of  $6.65 
billion,  or  35  percent,  of  the  total  $19 
billion  of  the  note  outstanding 
(assuming  there  were  no  other  changes 
in  its  position). 

Those  commenters  that  preferred 
Alternative  1  generally  believed  that  it 
best  achieves  the  goal  of  fostering  broad 
participation  in  Treasury  auctions  while 
stili  limiting  the  potential  for  excessive 
concentration  of  ownership  in  a 
particular  marketable  Treasury  security 
Two  of  the  commenters  who  favored 
Alternative  1  cited  Alternative  4  as  their 
second  choice.  Both  of  these 
commenters  expressed  concern, 
however,  that  since  Alternative  4  would 
not  include  holdings  of  the  security 
being  auctioned  in  the  net  long  position 
calculation,  that  it  would  not 
sufficiently  limit  the  potential  for 
excessive  concentration  of  ownership. 
While  one  of  the  commenters 
acknowledged  that  Alternative  1  is  more 
complex  operationally  than  Alternative 
4,  it  did  not  believe  the  operational 
difficulties  of  efficiently  reporting  the 
NLP  would  be  so  great  as  to  favor 
Alternative  4, 


rtie 


'2  The 
bids  if 
equals 
the  auction 


bidder  would  report  this  amount  with  its 
amount,  when  combined  with  its  bids, 
exceeds  the  NLP  reporting  threshold  for 
See§356.13(a|. 


Alternative  4:  Continue  to  Calculate  the 
35  Percent  Limit  on  the  Reopening 
Public  Offering  Amount,  but  Redefine 
the  Set  Long  Position  as  Including  Onlv 
the  When-issued  Position 

The  commenters  that  preferred 
Alternative  4  indicated  that  this 
alternative  would  allow  for  the  broadest 
participation  in  reopening  auctions. 
They  also  indicated  that  this  alternative 
would  be  easier  to  implement  than 
Alternative  1  because  the  net  long 
position  calculation  would  be 
considerably  simpler.  Those  favoring 
Alternative  4  also  asserted  that  Treasury 
has  adequate  means  at  its  disposal,  such 
as  its  Large  Position  Reporting  rules  '^ 
and  anti-market  manipulation  laws,  to 
address  undue  concentrations  of 
ownership. 

III.  Amendment  to  the  Rule 

After  considering  the  comments  we 
received,  we  are  modifving  the  NLP 
calculation  for  reopenings  to  provide  an 
optional  exclusion  amount  for  a  portion 
of  a  bidders  holdings  (.Mternative  1  in 
the  ANPR).  We  believe  this  alternative 
best  achieves  our  goal  of  fostering  broad 
participation  in  Treasurv  auctions. 

.\ccordinglv.  4?  356.13(b)  of  the 
Uniform  Offering  Circular  (UOC)  is 
restructured  and  revised.  Paragraph 
(b)(1)  has  been  reorganized  so  that  the 
"holdings"  components  are  listed 
consecutively  and  then  the  "positions" 
components  are  listed.  Paragraph  (b)(2) 
now  provides  that  in  a  reopening  a 
bidder  mav  subtract  the  published 
exclusion  amount  for  that  security  from 
the  sum  of:  (1)  its  holdings  of  the 
security  being  auctioned,  and  (2)  its 
holdings  of  STRIPS  principal 
components  of  the  security  being 
auctii:)ned 

A  bidder  must  include  anv  holdings 
in  excess  of  the  exclusion  amount  in 
calculating  and  reporting  the  net  long 
position.  A  bidder  may  not  take 
advantage  of  the  exclusion  amount  if  its 
combined  holdings  are  zero  or  less  than 
zero.  For  example,  a  bidder  who  is 
"short"  the  security  being  auctioned, 
and  whose  holdings  amount  is  therefore 
a  negative  number,  cannot  make  its 
position  more  'short  '  by  subtracting  the 
exclusion  amount  Further,  if  a  bidder 
takes  advantage  of  the  exclusion 
amount,  it  must  first  calculate  its 
combined  holdings  before  subtracting 
the  exclusion  amount 

In  addition,  a  bidder  may  use  the 
exclusion  amount  only  up  to  the 
amount  of  its  combined  holdings.  After 
subtracting  the  exclusion  amount  from 
its  combined  holdings,  the  resulting 


"17CFRPan420. 
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amount  cannot  be  included  in  the  NLP 
calculation  as  a  negative  number.  In 
other  words,  a  bidder  cannot  change  a 
long  holdings  position  to  a  short 
position  through  use  of  the  exclusion 
amount. 

We  will  publish  the  specific  optional 
exclusion  amount  in  the  offering 
announcement  for  each  particular 
auction.  We  expect  that  the  exclusion 
amount  will  be  approximately  35 
percent  of  the  outstanding  amount  of 
the  particular  security  (CUSIP)  being 
auctioned,  less  the  amount  of  the 
outstanding  security  held  by  the  Federal 
Reserve  for  its  own  account.  However, 
bidders  must  carefully  read  each 
offering  announcement  to  ensure  they 
are  aware  of  the  exact  exclusion  amount 
for  the  auction  and  other  details  of  the 
particular  offering.  As  provided  in 
§  356.10.  if  the  provisions  of  an  offering 
announcement  are  different  from  the 
provisions  of  the  UOC,  the 
armouncement  takes  precedence. 

rV'.  Procedural  Requirements 

This  final  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Although  we 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  on  July  25,  2001  to  benefit 
from  public  comment,  the  notice  and 
public  procedures  requirements  of  the 
Administrative  Procedure  Act  do  not 
applv.  under  5  U.S.C.  553(a)(2). 

Since  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds.  Federal  Reserve  Svstem. 
Government  securities.  Securities. 

For  the  reasons  stated  in  the 
preamble,  we  amend  31  CFR  Part  356  as 
follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS.  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR.  PUBLIC  DEBT 
SERIES  NO.  1-93) 

1,  The  authority  citation  for  Part  356 
continues  to  read  as  follows. 

Authority:  5  U.S.C.  301;  31  U.S.C.  3102  ef 

seq..  12  U.S.C.  391. 

2.  Section  356  13  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  356.1 3     Net  tong  position. 
***** 

(b)  Determination  of  net  long  position 
(1)  The  net  long  position  must  be 
determined  as  of  the  designated 
reporting  time,  which  is  one-half  hour 
prior  to  the  closing  time  for  receipt  of 


competitive  bids.  Except  as  modified  in 
{b)(2)  in  the  event  of  a  reopening,  a  net 
long  position  includes  the  par  amount 
of: 

(i)  Holdings  of  outstanding  securities 
with  the  same  CUSIP  number  as  the 
security  being  auctioned: 

(ii)  Holdings  of  STRIPS  principal 
components  of  the  security  being 
auctioned;  and 

(iii)  Positions,  in  the  security  being 
auctioned,  in 

(A)  When-issued  trading,  including 
when-issued  trading  positions  of  the 
STRIPS  principal  components; 

(B)  Futures  contracts  that  require 
delivery  of  the  specific  security  being 
auctioned  (but  not  futures  contracts  for 
which  the  security  being  auctioned  is 
one  of  several  securities  that  may  be 
delivered,  and  not  futures  contracts  that 
are  cash-settled);  and 

(C)  Forward  contracts  that  require 
delivery  of  the  specific  security  being 
auctioned  or  of  the  STRIPS  principal 
component  of  that  security. 

(2)  In  a  reopening  (i.e..  additional 
issue)  of  an  outstanding  security,  a 
bidder  may  subtract  the  published 
exclusion  amount  for  that  security  from: 
its  holdings  of  the  outstanding  securities 
(paragraph  (b)(l)(i)  of  this  section) 
combined  with  its  holdings  of  STRIPS 
principal  components  of  the  security 
being  auctioned  (paragraph  (b)(l)(ii)  of 
this  section).  The  amount  of  holdings 
that  may  be  excluded  from  the  net  long 
position  calculation  will  be  specified  in 
the  Treasury  offering  announcement  for 
that  auction.  A  bidder  may  not  take  the 
exclusion  if  its  combined  holdings  are 
zero  or  less  than  zero  The  exclusion  is 
optional  for  bidders  However,  if  a 
bidder  takes  the  exclusion,  it  must 
include  any  holdings  in  excess  of  the 
exclusion  amount  in  calculating  its  net 
long  position.  If  the  published  exclusion 
amount  is  greater  than  the  bidder's 
combined  holdings  (paragraphs  (b)(l)(i) 
and  (ii)  of  this  section),  the  combined 
holdings  may  be  calculated  as  zero,  but 
cannot  be  included  in  the  calculation  as 
a  negative  number. 
***** 

Dateci:  November  7.  2001 
Donald  V.  Hanunond. 

Fiscal  Assistant  Secretary. 

[FR  Doc  01-28435  Fileci  11-8-01;  1:19  pm] 
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DEPARTMENT  OF  LABOR 

Veterans  Employment  and  Training 
Service 

41  CFR  Part  61-250 

RIN  1293-AA07 

Annual  Report  From  Federal 
Contractors 

AGENCY:  Veterans'  Employment  and 
Training  Service  (VETS).  Labor. 
ACTION:  Final  rule;  correction. 

summary:  This  document  contains  a 
correction  to  the  final  regulation  which 
was  published  Thursdav.  October  11. 
2001  (66  FR  51998-52008).  The 
regulation  pertains  to  annual  reporting 
of  efforts  in  hiring  of  targeted  veterans 
by  contractors  and  subcontractors. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  13,  2001 
FOR  FURTHER  INFORMATION  CON-'ACT: 
Norm  Lance,  Lhitl  .^i  .i/.t  >;it;Q;iOns  and 
Compliance  Division,  VETS,  at  (202) 
693-4731  or  by  e-mail  at  Lance- 
Norman^dol.gov.  Individuals  with 
hearing  impairments  may  call  (800) 
fi-'O-'nns  'TTY  TDD' 

SUPPLEMENTARY  INFORMATtON: 
Background 

The  final  regulation  that  is  the  subject 
of  this  correction  provides  amended 
reporting  procedures  required  of 
contractors  and  subcontractors  to 
conform  with  the  provisions  of  the 
Veterans'  Employment  Opportunities 
Act  of  1998. 

Need  for  Correction 

As  published,  the  final  regulation 
contained  an  error  which  may  prove  to 
be  misleading.  The  change  below  will 
correct  the  misleading  language  to 
conform  to  that  used  in  the  rest  of  the 
document,  i.e.,  later  in  §61-250.1 1(b) 
and  in  the  preamble 

Correction  of  Publication 

Accordingly,  the  publication  of 
October  1 1 ,  2001 ,  of  the  final  regulation 
at  66  FR  51998-52008  is  corrected  as 
follows: 

PART  61-250     [CORRECTED] 

§61-250.11     [Corrected] 

On  page  52006.  in  the  second  column 
in  §61-250.11,  the  first  sentence  of 
paragraph  (b)  is  corrected  to  read  as 
follows: 
***** 

(b)  Contractors  and  subcontractors 
that  submit  computer-generated  output 
for  more  than  10  hiring  locations  to 
satisf\'  their  VTTS-100  reporting 
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obligations  mu.st  submit  the  output  in 
the  form  of  an  electronic  file.  •   *   • 


Signed  at  Washington.  DC,  this  7th  day  of 
November.  2001 
Charles  S.  Ciccolelia. 
Deputy  Assistant  Secretary,  Vetemns' 
Employment  and  Training  Service. 
iKRDoc  01-28433  Filed  1 1-9-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  416,  482,  and  485 

[CMS-3070-F1 
RIN  0938-AK95 

Medicare  and  Medicaid  Programs: 
Hospital  Conditions  of  Participation: 
Anesthesia  Services 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule. 

SUIMMARY:  This  final  rule  amends  the 
.■\nesthesia  Services  Condition  of 
Participation  (CoP)  for  hospitals,  the 
Surgical  Ser\'ices  Condition  of 
Participation  for  Critical  Access 
Hospitals  (CAH),  and  the  Surgical 
Services  Condition  of  Coverage  for 
Ambulatory  Surgical  Centers  (ASCs), 
and.  with  its  publication,  withdraws  the 
lanuary  18,  2001  final  rule  (66  FR  4674). 
This  final  rule  maintains  the  current 
physician  supervision  requirement  for 
certified  registered  nurse  anesthetists 
(CRNAs),  unless  the  Governor  of  a  State, 
in  consultation  with  the  State's  Boards 
of  Medicine  and  Nursing,  exercises  the 
option  of  exemption  from  this 
requirement  consistent  with  State  law. 
DATES:  The  rule  published  in  the 
Federal  Register  on  January  18.  2001 
(66  FR  4674)  was  delayed  at  66  FR 
15352  (March  19.  2001)  and  was  hirther 
delayed  at  66  FR  27598  (May  18,  2001) 
is  withdrawn  as  of  November  13.  2001. 
The  amendments  set  forth  in  this  final 
rule  are  effective  November  13,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Dyson.  (410)  786-9226. 
Jeannie  Miller.  (410)  786-3164. 
SUPPLEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  vour 
request  to:  .New  Orders.  Superintendent 
of  Documents,  P  O  Box  371954, 
Pittsburgh,  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 


Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $9.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  Federal  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
countr\'  that  receive  the  Federal 
Register  This  Federal  Register 
document  is  also  available  from  the 
Federal  Register  online  database 
through  GPO  access,  a  service  of  the 
US  Government  Printing  Office.  The 
Website  address  is  http:// 
www.access.gpo.gov/nara/index.html 

I.  Background 

A.  Legislation 

Sections  1861(e)(1)  through  (e)(8)  of 
the  Social  Security  Act  (the  Act)  provide 
that  a  hospital  participating  in  the 
Medicare  program  must  meet  certain 
specified  requirements.  Section 
1861(e)(9)  of  the  Act  specifies  that  a 
hospital  also  must  meet  such  other 
requirements  as  the  Secretary  finds 
necessary  in  the  interest  of  the  health 
and  safety  of  the  hospital's  patients. 
Section  1820  of  the  Act  contains  criteria 
for  application  for  States  establishing  a 
Critical  Access  Hospital.  Sections 
1832(a)(2)(F)(i)  and  1833(i)  provide 
coverage  requirements  for  ASCs.  Section 
1861(bb)  of  the  Act,  provides  definitions 
for  certified  registered  nurse  anesthetists 
(CRNAs)  and  their  services. 

B  General 

On  December  19,  1997,  we  published 
a  proposed  rule  entitled,  "Hospital 
Conditions  of  Participation,  Provider 
Agreements  and  Supplier  Approval.  " 
(62  FR  66726)  in  the  Federal  Register. 
The  CoPs  are  the  requirements  that 
hospitals  must  meet  to  participate  in  the 
Medicare  and  Medicaid  programs.  The 
CoPs  are  intended  to  protect  patient 
health  and  safety  and  to  ensure  that 
high  quaUty  care  is  provided  to  all 
patients.  We  proposed,  among  other 
things,  to  let  State  law  determine  which 
professionals  would  be  permitted  to 
administer  anesthetics,  and  the  level  of 
supervision  required  for  practitioners  in 
each  category,  recognizing  States' 
traditional  domain  in  establishing 
professional  licensure  and  scope-of- 
practice  laws  Policy  surrounding  the 
proposal  was  based  on  the  principle  that 
States  traditionally  regulate  practitioner 
scope-of-practice,  and  was  also  based  on 
the  lack  of  evidence  to  support 
maintaining  a  special  Federal 


requirement  for  physician  supervision 
of  CRNAs  that  would  have  the  effect  of 
superseding  State  requirements.  We  also 
stated  that  a  fundamental  principle  was 
to  facilitate  flexibility  in  how  a  hospital 
would  meet  our  performance 
expectations,  and  to  eliminate  structure 
and  process  requirements  unless  there 
was. evidence  that  they  improved 
desired  outcomes  for  patients. 

The  final  rule  was  published  on 
January  18,  2001  (66  FR  4674)  and  was 
to  have  been  effective  March  19,  2001. 
In  accordance  with  the  proposed  rule, 
the  January  2001  final  rule  changed  the 
physician  supervision  requirement  for 
CRNAs  furnishing  anesthesia  services  in 
hospitals,  ASCs,  and  CAHs.  Under  that 
rule.  State  laws  would  control  which 
professionals  would  be  permitted  to 
administer  anesthesia  and  the  level  of 
supervision  required  for  CRNAs.  It  did 
not  prohibit,  limit,  or  restrict  in  any  way 
the  practice  of  medicine  by  a  physician 
or  anesthesiologist.  Hospitals,  ASCs. 
and  CAHs  retained  the  ability  to 
exercise  stricter  standards  than  those 
required  bv  State  law 

On  March  19,  2001 ,  the  effective  date 
was  delayed  60  days  in  accordance  with 
the  memorandum  to  the  President  from 
the  Chief  of  Staff,  dated  January'  20, 
2001,  and  published  in  the  Federal 
Register  (see  66  FR  15352).  On  May  18, 
the  rule  was  further  delayed  for  180 
days,  until  November  14.  2001,  in  order 
to  explore  alternatives  for 
implementation  (see  66  FR  27598).  In 
reviewing  the  Januar\-  2001  final  rule, 
we  identified  two  important  questions 
tliat  were  not  raised  and  thus  not 
addressed  previously. 

•  One  question  concerned  the  States' 
reliance  on  Medicare  physician 
supervision  requirements  in 
establishing  State  scope-of-practice  laws 
and  monitoring  practices.  In  some  cases, 
State  laws  and  regulations  may  have 
been  written  with  the  assumption  that 
Medicare  would  continue  its 
longstanding  policy  requiring  physician 
supervision  of  the  anesthesia  care 
provided  by  CRNAs.  Eliminating 
Medicare  requirements  now  could 
change  supervision  practices  in  some 
States  without  allowing  States  to 
consider  their  individual  situations.  In 
the  absence  of  Federal  regulations,  we 
were  concerned  that  States  might  have 
promulgated  different  laws  or  different 
monitoring  practices. 

•  The  second  question  was  whether  a 
prospective  study  or  monitoring  should 
be  undertaken  to  assess  the  impact  in 
those  States  where  CRNAs  practice 
without  physician  supervision.  The 
literature  we  reviewed  indicated  that 
the  anesthesia-related  death  rate  is 
extremelv  low,  and  that  the 
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administration  of  anesthesia  in  the 
United  States  is  safe  relative  to  surgical 
risk.  However,  in  the  absence  of  clear 
research  evidence  it  is  impossible  to 
definitively  document  outcomes  related 
to  independent  CRN  A  practice 

Both  were  legitimate  implementation 
questions;  thus,  in  addition  to  delaying 
the  effective  date  of  the  Januan,-  final 
rule,  we  published  a  new  proposed  rule 
on  July  5.  2001  (66  FR  35395).  which 
proposed  an  alternative  method  for 
implementing  the  independent  practice 
proposal  in  lieu  of  proposing  an 
immediate  removal  of  the  requirement. 
Our  alternative  proposal  was  to — 

(1)  Establish  an  exemption  from  the 
physician  super\'ision  requirement  by 
recognizing  a  Governor's  WTitten  request 
to  us  attesting  that,  after  consultation 
with  the  State's  Boards  of  Medicine  and 
Nursing  on  issues  related  to  access  to 
and  the  quality  of  anesthesia  services, 
and  consistent  with  State  law.  he  or  she 
is  aware  of  the  State's  right  to  an 
exemption  from  the  requirement  and 
has  determined  that  it  is  in  the  best 
interests  of  the  States  citizens  to 
exercise  this  exemption,  and 

(2)  Have  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQj.  with 
input  from  HCFA  and  that  of  other 
stakeholders,  including 
anesthesiologists  and  CRNAs,  design 
and  conduct  a  prospective  study  or 
monitoring  effort  to  assess  outcomes  of 
care  issues  relating  to  CRNA  practice 
and  involvement.  One  approach  that  we 
sought  comment  on  was  to  create  a 
voluntary-  registry-  that  could 
prospectively  monitor  these  practices. 

The  State  sur\-ey  agencies  (SAs),  in 
accordance  with  section  1864  of  the 
Social  Security  Act  (the  Act),  survey 
hospitals  to  assess  compliance  with  the 
CoPs.  The  SAs  conduct  sur\'eys  using 
the  instructions  in  the  State  Operations 
Manual  (SOM),  (Health  Care  Financing 
Administration  (HCFA)  Publication  No. 
7).  The  SOM  contains  the  regulatory 
language  of  the  CoPs  as  well  as 
interpretive  guidelines  and  sur\'ey 
procedures  and  probes  that  elaborate  on 
regulatory-  intent  and  give  guidance  on 
how  to  assess  provider  compliance. 
Under  §  489.10(d).  the  SAs  determine 
whether  hospitals  have  met  the  CoPs 
and  report  their  recommendations  to  us. 

Under  the  authority  of  section  1865  of 
the  Act  and  the  regulations  at  §  488.5. 
hospitals  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO^  or 
the  American  Osteopathic  Association 
(AOA)  are  deemed  to  meet  the 
requirements  in  the  CoPs,  and  therefore 
are  not  routinely  surveyed  for 
compliance  by  the  SAs. 


C  Recognizing  State  Laws  and 
Professional  Scope  of  Practice 

The  Congress  has  specified  which 
non-physician  health  professionals  may 
receive  separate  payment  for  their 
professional  ser\-ices  (such  as  CRNAs 
and  nurse  practitioners).  In  addition,  the 
Congress  left  the  function  of  licensing 
these  health  professionals  to  the  States. 
Medicare  recognizes  the  scope  of 
practice  established  by  the  States  for 
these  health  professionals  This  rule 
establishes  a  shared  commitment  to 
quality  care  among  States.  Medicare 
providers,  and  us.  States  are  in  the  best 
position  to  assess  the  evidence  and 
consider  data  relevant  to  their  own 
situations  (for  example,  physician 
access,  hospital  and  patient 
characteristics  and  needs  of  rural  areas) 
about  the  best  way  to  deliver  anesthesia 
care.  Hospitals  can  always  exercise 
stricter  standards  than  required  by  State 
law.  We  will  conduct  a  review  of  the 
effects  on  the  quality  of  anesthesia  care 
furnished  to  Medicare  beneficiaries 
resulting  from  the  greater  flexibility 
provided  to  States  and  hospitals  under 
this  rule,  by  allow-ing  governors  to 
exercise  their  ability  to  opt-out  of  the 
supervision  requirement. 

II.  Provisions  of  the  Proposed 
Anesthesia  CoP 

We  proposed  several  changes  to  the 
January  18  final  rule  that  was  to  have 
become  effective  on  November  14.  2001 
The  proposed  changes  w-ere  included  in 
our  proposed  rule  published  on  Julv  5. 
2001  (66  FR  35395)  and  affected  the 
physician  supervision  requirements  for 
certified  registered  nurse  anesthetists 
furnishing  anesthesia  services  in 
hospitals  (42  CFR  482.52).  critical 
access  hospitals  (42  CFR  485.639).  and 
ambulatory  surgical  centers  (42  CFR 
416.42)  that  participate  in  the  Medicare 
and  Medicaid  programs  Under  the  final 
rule,  the  current  physician  supervision 
requirement  would  be  maintained, 
unless  the  governor  of  a  State,  in 
consultation  with  the  State's  Boards  of 
Medicine  and  Nursing,  exercises  the 
option  of  exemption  from  this 
requirement,  consistent  with  State  law. 
These  proposed  changes  are  an  integral 
part  of  our  efforts  to  improve  the  quality 
of  care  furnished  through  Federal 
programs,  while  at  the  same  time 
recognizing  a  States  traditional  domain 
in  establishing  professional  licensure 
and  scope-of-practice  laws.  It  will  give 
States  the  flexibility  to  improve  access 
and  address  safety  issues. 

We  solicited  comments  on  whether  a 
prospective  study  or  monitoring  should 
be  undertaken  to  assess  the  impact  of 
those  states  where  CRNAs  practice 


without  physician  super\'ision,  or  where 
physicians  practice  without  the 

assistance  of  CRNAs 

in.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  over  28,500  comments 
on  the  proposed  anesthesia 
requirements.  These  comments  were 
from  hospitals,  professional 
organizations,  accrediting  bodies, 
practitioners,  and  other  individuals. 
Summaries  of  the  public  comments 
received  and  our  responses  to  those 
comments  are  set  forth  below. 

A  Outcome  Study/Registn,' 

We  asked  for  comments  on  whether  a 
prospective  study  or  monitoring  should 
be  undertaken  to  assess  the  impact  in 
those  States  where  CRNAs  practice 
without  physician  superv-ision,  or  where 
physicians  practice  without  the 
assistance  of  CRNAs 

Comment:  Commenters  were  in  favor 
of.  and  supported  our  efforts  to 
undertake  a  prospective  anesthesia 
outcome  study.  Overwhelmingly, 
commenters  expressed  that  a  study  was 
preferred  over  a  registry,  stating  that  a 
study  would  settle  many  issues  with  a 
greater  degree  of  certainty  than  the 
registry  as  a  registry  would  not  yield 
sufficient  scientific  data.  The  majority  of 
commenters  were  opposed  to  a 
voluntary  registry,  stating  this  method 
of  study  carries  a  hea\-y  bias  and  would 
not  yield  definitive  scientific  data  for 
use  by  CMS  and  the  nation's  governors. 
However,  there  were  a  large  number  of 
commenters  that  thought  a  studv  was 
unfair,  discriminatory  (assuming  it 
would  exclusively  study  CRNA 
practice),  expensive,  and  time 
consuming,  .alternatives  were  offered 
such  as  studying  the  impact  of  the 
removal  of  the  requirement  that 
physicians  supervise  CRNAs  in  those 
States  that  have  opted  out  of  the  Federal 
requirement. 

Response:  We  have  chosen  not  to 
pursue  a  registry  at  this  time.  Instead, 
.'KHRQ  will  conduct  a  study  of 
anesthesia  outcomes  in  those  States  that 
choose  to  opt-out  of  the  CRNA 
supervision  requirement  compared  to 
those  States  that  have  not. 

Comment:  One  comraenter  questioned 
the  ethics  of  the  proposed  study,  and 
asked  if  patients  should  be  requested  to 
give  informed  consent  for  excluding  a 
physician  anesthesiologist  from  their 
care. 

Response:  We  are  not  proposing  to 
carry  out  any  independent 
demonstration,  which  affects  patient 
choice  regarding  anesthesia 
professionals.  The  study  would  rely  on 
data  collection  from  practices  in  use  in 
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the  States,  according  to  State  law  and 
hospital  policy. 

B  Boards  of  Medicine  and  Nursing 

In  the  proposed  rule,  we  proposed 
that  the  governor  must  consult  with  the 
State's  Board  of  Medicine  and  Nursing 
in  determining  if  it  is  in  the  best  interest 
of  that  particular  state  to  exercise  the 
option  of  exemption  from  the  physician 
supervision  requirement. 

Comment  Overall  the  majority  of 
commenters  questioned  the  extent  of 
involvement  of  the  Boards  of  Medicine 
and  Nursing,  and  requested  clarification 
and  procedures  detailing  the  means  by 
which  Boards  of  Medicine  and  Nursing 
act  to  advise  the  governor  under  the 
rule.  Commenters  stated  that  if 
implemented,  this  would  create  an 
extremely  difficult  political  situation 
because  many  governors  will  not  want 
to  be  involved  in  battles  between  nurses 
and  physicians,  or,  potentially,  battles 
between  nursing  and  medical  boards. 
Commenters  also  stated  that  such  a 
consultation  should  involve  more  than 
a  perfunctory  communication  with  the 
State  boards,  and  said  that  "ideally."  a 
governor  and  the  State  boards  should  be 
required  to  all  agree  to  opt-out,  while 
some  commenters  suggested  the  need 
for  governors  to  obtain  concurrence 
from  only  the  Board  of  Medicine.  In  the 
absence  of  concurrence,  some 
commenters  suggested,  at  a  minimum, 
the  Boards  should  be  required  to 
provide  written  comments  on  a 
governor's  petition,  which  should  be 
available  for  public  inspection. 
Commenters  opposed  to  the  proposed 
rule,  urged  CMS  to  reconsider  if  there  is 
any  useful  purpose  in  the  governor 
consulting  with  these  entities. 

Response:  The  proposed  consultation 
with  the  Boards  of  Medicine  and 
Nursing  is  to  ensure  appropriate 
involvement  of  parties  on  both  sides  of 
the  issue.  We  purposefully  were  not 
prescriptive  in  detailing  processes  or 
steps  that  should  be  undertaken.  In 
addition,  the  particular  factors  that  are 
pertinent  in  reaching  a  sound  policy 
decision  will  invariably  vary  from  State 
to  State  (for  example,  access  to 
anesthesia  services  in  rural  areas).  We 
agree  governors  should  be  given  the 
discretion  and  maximum  flexibility  to 
decide  with  whom  they  should  consult, 
and  this  regulation  does  not  prevent 
governors  from  consulting  with  others 
should  they  find  it  necessary. 

In  addition,  we  realize  States  have 
experience  in  promulgating  laws  and 
soliciting  opinion  of  various  types  from 
various  professional  organizations.  For 
example,  in  1997,  Oregon  passed  a  Law 
(SB  412-69th  Congress)  requiring  the 
State  Board  of  Nursing  to  adopt  scope  of 


practice  for  CRNAs,  and  establish 
procedures  for  issuing  certification  of 
special  competency  for  a  CRNA.  This 
law,  which  allows  CRNAs  to  deliver 
specified  services  in  hospitals  without 
medical  collaboration,  and  allows 
CRNAs  to  deliver  specified  services  in 
ASCs  if  no  anesthesiologist  is  available, 
was  a  direct  result  of  collaboration  and 
compromise  between  the  Oregon 
Medical  Association,  the  Oregon 
Association  of  Hospitals  and  Health 
Systems,  the  Oregon  Association  of 
Nurse  Anesthetists,  and  the  Oregon 
Society  of  Anesthesiologists.  Therefore, 
we  do  not  agree  that  CMS  should  set 
standards,  guidelines,  or  criteria  for  a 
consultation  process  to  be  used  by  any 
State.  We  are  giving  the  States  flexibility 
to  develop  a  process  that  works  best  for 
its  particular  situation  and  unique 
needs. 

Comment:  A  few  commenters  stated 
that  requiring  Boards  of  Medicine's 
input  would  place  one  profession 
(medicine)  in  a  position  to  dictate  how 
another  profession  (nursing)  should  be 
regulated  Commenters  further  argued 
that  requiring  Boards  of  Medicine's 
input  would  have  obvious  "anti- 
competitive implications,"  and  could 
encourage  behavior  that  would  hinder 
iheir  ability  to  practice  without 
physician  supervision.  Commenters  in 
opposition  to  the  opt-out  method  stated 
this  is  a  cumbersome  process  that,  by 
mandating  consultation  with  the  Board 
of  Medicine,  allows  physicians  to 
"initiate  their  brand  of  grass  roots 
politics" 

Response:  CMS  is  not  asking  the 
governor  to  allow  one  profession  to 
make  judgements  regarding  the  scope  of 
practice  of  another  As  noted  above,  the 
governors  are  using  this  consultation  to 
gather  information  that  may  or  may  not 
be  used  in  making  a  decision  regarding 
the  delivery  of  anesthesia  services.  This 
consultation  serves  as  an  opportimity 
for  participants  on  both  sides  of  the 
issue  to  have  their  opinions,  issues  and 
concerns  heard,  first  hand,  by  the 
individual  or  designee  responsible  for 
making  the  decisions  regarding  whether 
to  opt-out  of  the  Federal  supervision 
requirement 

C  State  Law  Determination 

The  proposed  rule  gave  the  governor 
the  ability  to  exercise  the  right  of 
exemption  from  the  physician 
supervision  requirement  of  CRNAs,  if  it 
was  in  the  best  interest  of  that  particular 
State  and  if  it  was  consistent  with  State 
law. 

Comment:  The  majority  of  comments 
focused  on  the  interpretation  of  existing 
States'  scope-of-practice  laws. 
Commenters  requested  clarification  and 


the  promulgation  of  documented 
procedures  detailing  the  means  by 
which  State  law  would  be  determined, 
and  suggested  that  CMS  provide  steps 
and  guidance  to  accomplish  this.  They 
argued  that  a  more  specific  process 
should  be  established  for  determining 
whether  opting-out  is  consistent  with 
State  law.  One  commenter  suggested 
revising  the  regulations  text  to  require 
the  governor  to  attest  that  the  opt-out  is 
consistent  "with  all  relevant  State 
laws."  arguing  that  in  most  States, 
several  statutory  codes  or  regulations 
"issued  pursuant  thereto  "  bear  on  the 
issue  whether  a  nurse  anesthetist  may 
practice  with  or  without  supervision  bv 
or  in  collaboration  with  a  physician  and 
are  thus  germane  to  the  issue  of  whether 
opt-out  is  consistent  with  State  law. 

Response:  We  recognize  there  is  a 
difference  of  opinion  of  those  parties  on 
both  sides  of  this  issue,  regarding  what 
State  law  is,  but  we  believe  the 
governors  are  best  suited  to  make 
determinations  in  this  area. 
Anesthesiologists  have  argued  that  only 
one  State.  New  Hampshire,  allows 
CRNAs  to  practice  without  physician 
supervision.  Anesthesiologists  further 
argue  that  the  American  Association  of 
Nurse  Anesthetists  (AANA)  calculated 
the  number  of  States  permitting 
independent  CRNA  practice  based 
solely  on  nursing  regulations  and 
ignored  the  mandate  of  the  "medical 
acts,"  hospital  regulations,  and 
controlled-substance  laws.  Conversely,  " 
the  AANA  argues  that  39  states  do  not 
have  a  physician  "supervision" 
requirement  for  CRNAs  scope  of 
practice  laws  or  regulations.  The  AANA 
further  states  if  one  takes  into  account 
State  hospital  licensing  laws  or 
regulations,  30  States  still  do  not  require 
physician  supervision.  They  continue 
by  stating  if  clinical  "direction  " 
requirements  are  considered  in  addition 
to  supervision,  31  States  do  not  have 
physician  supervision  or  directions 
requirements  for  CRNAs  in  nursing  or 
medical  laws  or  regulations.  And  last, 
taking  into  account  State  hospital 
licensing  laws  or  regulations,  20  States 
still  do  not  require  physician 
supervision  or  direction  requirements. 

Objective  interpretation  of  this  issue 
was  provided  by  a  1998  Journal  of  the 
American  Medical  Association  QAMA) 
article.  In  this  article.  Cooper, 
Henderson,  and  Dietrich  concluded  that 
18  States  permit  CRNAs  to  practice 
"independently."  (Cooper,  Richard  A., 
Henderson,  Tim,  Dietrich,  Craig  L., 
"Roles  of  Nonphysican  Clinicians  as 
Autonomous  Providers  of  Patient  Care." 
JAMA.  1998;  270:795-802,  at  page  797 
in  Table  2).  The  ASA  challenged  the 
findings  of  this  article,  contending  its 
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figures  were  incorrect.  The  authors  of 
this  article  reasserted  (in  a  letter 
published  at  page  511  of  the  Februarv 
10.  1999  issue  of  JAMA),  that  their 
findings  are  correct.  The  authors  stated 
in  their  letter  that  they  used  data 
collection  from  not  only  the 
nonphysician  clinician  organizations, 
but  also  the  Health  Policy  Tracking 
service  at  the  National  Conference  of 
State  Legislatures  and  the  Internet  Web 
sites  of  individual  States.  It  was  from 
these  sources,  they  stated  "we  have 
concluded  that  CRNAs  have  the 
authority  to  practice  independent  of 
physician  supervision  in  18  states.  " 

Under  this  final  rule.  CRNAs  would 
be  allowed  to  practice  without 
physician  super\'ision  where  State  law 
permits  subject  to  the  governor's 
attestation.  Likewise,  CRNAs  would 
have  to  be  supervised  by  a  physician 
where  such  oversight  is  required  by 
State  law  or  hospital  policy.  It  would 
not  allow  a  CRNA  to  practice  outside 
the  scope  of  authority  granted  by  State 
law.  nor  would  it  prohibit,  limit,  or 
restrict  in  any  way  the  practice  of 
medicine  by  a  physician  or 
anesthesiologist.  We  emphasize  that  if 
State  law  establishes  a  more  stringent 
rule  on  administration  of  anesthesia, 
hospitals  would  be  required  to  comply 
with  State  law.  In  addition,  hospitals 
can  always  exercise  stricter  standards 
than  required  by  State  law.  The  final 
rule  would  not  require  hospitals  under 
any  circumstance,  to  eliminate 
physician  supervision  if  they  deem  this 
appropriate.  Again,  we  believe  that  the 
governor  is  best  suited  to  determine 
whether  an  opt-out  is  consistent  with 
State  law. 

Comment:  Commenters  suggested  that 
we  strengthen  the  requirement  bv 
mandating  a  written  opinion  of  a  State 
attorney  general  to  support  anv  opt-out 
decision,  arguing  that  determination  of 
the  issue  of  "consistent  with  State  law" 
will  require  examination  of  the  nursing 
code,  medical  code,  various 
institutional  codes,  codes  for  controlled 
substances,  and  reconciliation  of  the 
terms  of  each  code  to  the  others.  These 
commenters  concluded  that  this  is  a 
task  "normally  "  performed  by  the  State 
attorney  general. 

Response:  States  have  their  own 
regulatory  and  administrative  structures 
and  rules  in  place,  and  we  respect  the 
authority  of  States  to  meet  regional/local 
needs.  State  authorities  are  experienced 
at  regulating  the  licensing,  education, 
training,  and  skills  of  the  professionals 
practicing  under  their  purview,  without 
the  burden  of  prescriptive  Federal 
regulations.  The  Congress  has  left  this 
licensure  function  to  States,  and 
Medicare  recognizes  the  scope  of 


practice  for  which  health  professionals 
are  licensed  by  States.  Given  this,  we 
believe  States  have  the  responsibility  for 
clarifying  their  laws  and  seeking 
opinion,  if  needed,  on  definition  of 
terms  such  as  collaboration,  direction  or 
the  allowance  of  CRNAs  to  practice 
without  physician  supervison.  This  one 
exception  to  Medicare's  standards  for 
deferring  to  States  on  health 
professionals  licensure  matters,  does  not 
require  further  unnecessary  burdensome 
restrictions  such  as  mandatory- 
solicitation  of  the  attorney  general's 
opinion. 

Comment:  Commenters  requested  that 
CMS  provide  procedural  safeguards  to 
ensure  that  the  State  governors,  in  their 
exercise  of  their  discretion,  would 
observe  existing  State  laws  in  regards  to 
physician  supervision. 

Response:  This  administration 
strongly  believes  in  deferring  to  State 
authority  whenever  possible.  The 
proposed  strategy  strikes  an  appropriate 
balance  between  the  equally  important 
goals  of  maintaining  patient  safety  and 
encouraging  state  innovation  and 
flexibility,  especially  in  areas  where 
States  have  historically  had  a  strong 
role.  We  are  not  restricting  or  limiting 
the  legislative  or  regulatory  process  at  a 
State  level.  If  governors  feel  it  is  in  the 
best  interest  of  their  State  to  allow 
CRNAs  to  practice  without  supervision, 
they  do  have  the  authority  to 
promulgate  laws  allowing  such  practice. 

E.  Governors'  Authority  to  "Opt-out" 

The  proposed  rule  would  give 
governors  the  ability  to  exercise  the 
option  of  exemption  from  the 
requirement  of  phvsician  supervision  of 
CRNAs 

Comment:  A  number  of  commenters 
who  do  not  support  the  July  5.  2001 
proposed  rule  remain  opposed  to  the 
governors'  opt-out  authority,  stating 
they  do  not  believe  safety  standards 
should  differ  from  State  to  State.  These 
commenters  argue  that  if  governors  are 
allowed  to  opt  out.  there  will  be 
differences  and  disparities  among  the 
various  States,  resulting  in  inequality  of 
care  across  the  country.  As  a  result,  they 
stated  that  Medicare  beneficiaries  would 
lose  an  important  Federal  guarantee  for 
minimum  standards  of  anesthesia  care, 
and  instead  would  be  subjected  to  a 
variety  of  State  laws.  Some  of  these 
commenters  stated  that  they  accepted 
the  idea  that  this  is  a  compromise 
betw  een  Federal  safety-oriented 
regulations  and  the  protection  of  States' 
rights,  but  acceptable  only  if 
accompanied  by  stringent  regulations 
guiding  this  process. 

Response:  This  rule  establishes  a 
shared  commitment  to  quality  care 


among  us.  the  States,  and  Medicare 
providers.  The  final  rule  broadens  the 
overall  flexibility  of  States  by  permitting 
individuals  and  authorities  closer  to 
patient  care  delivery  to  make  decisions 
about  the  best  way  to  deliver  health  care 
services.  States  are  in  the  best  position 
to  assess  the  evidence  and  consider  data 
relevant  to  their  own  situations  (for 
example,  physician  access,  hospital  and 
patient  characteristics  and  needs  of 
rural  areas)  about  the  best  way  to  deliver 
anesthesia  care.  It  will  effectively 
provide  greater  discretion  to  State 
authorities  that  are  experienced  at 
regulating  the  licensing,  education, 
training,  and  skill.s  of  the  professionals 
practicing  under  their  purview,  without 
the  burden  associated  with  duplicative 
regulatory  oversight.  Allowing  States  to 
make  determinations  about  health  care 
professional  standards  of  practice,  and 
hospitals  to  make  decisions  regarding 
the  delivery  of  care,  assures  that  those 
closest  to.  and  who  know  the  most 
about,  the  health  care  delivery  svstem 
are  accountable  for  the  outcomes  of  that 


care. 


Comment:  Although  commenters 
believe  States  should  not  be  able  to  opt- 
out,  it  was  strongly  suggested  that  CMS 
strengthen  the  regulation  text  and 
provide  stringent  provisions,  which 
should  include  "procedural  safeguards" 
to  assure  that  the  rules'  opt-out 
conditions  are  strictly  satisfied. 
Commenters  believed  this  process  is 
flawed  and  needs  to  be  fine-tuned  and 
clarified  in  order  to  be  workable  in  a 
practical  way.  Commenters  in  support 
of  the  July  5.  2001  proposed  rule, 
supported  the  concept  of  a  governor's 
right  to  opt-out  of  the  physician 
supervision  requirement,  but  only  under 
what  was  described  as  the  "limiting 
conditions  "  of  the  proposed  rule  Those 
commenters  objecting  to  the  opt-out 
stated  that  the  decision  would  be 
arbitrary  ,  and  that  governors  would 
succumb  to  political  pres.sure 
Questions  were  raised  such  as.  "can  a 
governor  opt-out  for  a  single  hospital  or 
surgical  center,  or  class  of  institutions?" 

Response:  In  the  proposed  rule,  we 
stated  the  governor  was  best  able  to 
make  a  determination  of  need  and  safety 
for  his/her  particular  State  Further,  we 
believe  a  Federal  regulation  permitting 
opt-out  for  particular  classes  of 
institutions  or  particular  facilities 
would  be  confusing,  and  therefore  we 
are  not  creating  a  cumbersome  process 
of  only  allowing  specific  hospitals  or 
classes  of  institutions  on  the  Federal 
level   However,  this  does  not  prevent 
the  governor  from  requesting  an  opt-out 
on  behalf  of  such  facilities  at  the  State 
level  This  regulation  does  not  and 
should  not  impede  the  State's  ability  to 
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create  laws  and/or  regulations  that  fit  its 
needs.  Oregon,  for  e.xampic.  has  a  law 
that  allows  CRNAs  to  practice  without 
physician  collaboration  in  hospitals, 
and  requires  collaboration  with 
physicians  in  A.SCs.  but  will  allow 
independent  practice  in  this  setting  if  a 
physician  is  not  available.  We 
understand  that  States  are  unique  and 
have  different  needs  and  priorities,  and 
we  are  giving  those  closest  to  that  care 
the  ability  to  make  appropriate 
decisions. 

Comment-  It  was  suggested  that  CMS 
create  uniform  criteria  for  determining 
whether  npting-out  is  in  "the  best 
interest  of  the  State's  citizens." 
Commenters  feared  that  without  set 
criteria,  such  determinations  would  be 
"whimsical.  "  and  not  based  on  objective 
findings  of  fact.  Commenters  suggested 
using  criteria  such  as  permitting  opt  out 
when  it  would — 

(1)  Materially  improve  patient  access 
to  anesthesia  ser\ices.  or  when  patient 
access  to  anesthesia  is  quantitatively 
improved,  and 

(2)  Not  materially  decrease  the  quality 
of  anesthesia  services  and  patient  care 
in  a  State,  or  quality  of  anesthesia 
senices  and  patient  outcomes  are  not 
quantitatively  decreased. 

Others  argued  the  governors  must 
determine  that  there  is  an  "unusual 
situation  "  where  physicians  may  not  be 
available  to  provide  the  necessary 
supervision. 

Responsf:  We  are  not  categorizing 
specific  situations  or  instances  by  which 
the  governor  has  the  ability  to  opt  out. 
As  menti<jned  in  the  proposed  rule,  the 
governor  is  acting  in  the  best  interest  of 
his/her  State,  within  the  parameters  of 
State  law.  and  with  consideration  for 
patient  safety. 

Comment:  Commenters  opposed  to 
the  opt-out  alternative  argue  that 
Governors  are  poorly  equipped  to 
review  the  literature  and  make 
scientifically  valid  conclusions.  Some 
commenters  suggested  that  allowing 
States  to  make  their  own  decisions 
would  result  in  inconsistency  among 
States  and  that  the  Federal  Government 
can  best  make  a  single  decision  for  the 
nation,  while  others  stated  governors 
should  be  allowed  to  exercise 
exceptions  that  are  narrowlv  tailored  to 
address  specific  State  needs  and 
circumstances. 

Response:  Our  fundamental  findings 
have  not  changed,  as  we  have  stated 
earlier  Our  policy  surrounding  the 
lanuarv  2001  final  rule  was  based  on  the 
principle  that  States  traditionally 
regulate  practitioners'  scope-of-practice. 
This  final  rule  judiciously  maintains  the 
current  physician  supervision 
requirement  as  sought  by  some,  yet 


permits  States  to  opt-out  of  the 
requirement  if  desired,  a  change  to  the 
existing  requirement  that  is  consistent 
with  the  position  of  those  seeking 
deference  to  State  law  and  regulation.  It 
is  not  unusual  to  find  differences  in 
State  law.  States  make  decisions  based 
upon  their  unique  needs  and 
specifications. 

Comment:  Some  commenters 
suggested  the  need  for  CMS  to  develop 
and  implement  a  specific  process 
relating  to  the  opt-out.  Commenters 
suggested  there  needs  to  be  a  better 
understanding  of  the  steps  a  governor 
must  take  prior  to  opting-out.  However, 
these  commenters  did  not  believe 
further  prescriptive  Federal  regulation  is 
necessar)'.  just  clarification.  For 
example,  commenters  questioned  if  the 
governor  will  have  to  provide  a  notice 
for  public  inspection,  and  observe  a 
waiting  period  of  up  to  60  days  after 
making  this  determination,  arguing  that 
some  additional  processes  should  be 
required,  such  as  a  notice  in  the  Federal 
Register,  for  adequate  public  input,  and 
to  facilitate  a  transition  to  opt-out  status. 
Commenters  argued  that  without  these 
requirements,  the  potential  exists  for 
gubernatorial  action  without  the  benefit 
of  input  by  Medicare  and  Medicaid 
beneficiaries,  providers,  and  other 
interested  citizens.  One  commenter 
cited  proposed  changes  in  statewide 
methods  and  standards  for  setting 
Medicaid  payment  rates  to  be  used  as  a 
precedent,  stating  that  there  is 
precedent  for  notice  and  opportunity  to 
comment  Other  suggestions  were  to 
require  .i  governor  to  provide 
appropriate  notice  to  a  State's  residents 
prior  to  submitting  a  request  to  opt-out. 
and  to  hold  at  least  one  public  hearing 
on  the  matter.  In  short,  commenters 
wanted  the  Federal  Government  to 
ensure  the  governor's  decision  is  made 
in  a  public  forum.  They  also  wished  to 
have  an  adequate  amount  of  time  for 
facility  and  providers  to  prepare.  In 
contrast,  a  few  commenters  believed 
that  no  fiirther  details  need  to  be 
included  in  the  regulation  as  it  would 
only  increase  the  paperwork  burden  for 
the  hospital,  and  not  guarantee 
improved  quality  of  patient  care. 

Response:  It  is  not  the  role  of  the 
Federal  Government  to  prescribe  how 
State  law  and  practice  decisions  are 
articulated  to  State  residents.  We  do  not 
want  to  apply  unnecessary  multiple 
standards  when  the  overarching 
principle  is  that  the  governor  has  the 
authority  to  act  according  to  his  or  her 
assessment  of  the  needs  and  safety  of 
the  citizens  of  that  particular  State.  We 
recognize  that  States  need  to  establish  a 
realistic  workable  process  to  notify  their 
citizens,  public  and  health  care 


providers  of  change  in  scope-of-practice. 
However,  we  are  opposed  to 
incorporating  stringent  guidelines  that 
could  possibly  make  this  a  cumbersome, 
burdensome  process.  States  currently 
have  mechanisms  and  administrative 
rules  in  place  for  public  notification 
such  as  hearings,  notices,  executive 
orders,  statement  of  needs,  notice  of 
periodic  review  of  rules,  and  notice  of 
proposed  rulemaking,  that  can  be 
applied  to  this  situation. 

Comment:  If  the  opt-out  process  is 
adopted,  the  gubernatorial  attestation 
process  should  be  simple,  and  not 
involve  burdensome  administrative 
requirements  or  roadblocks. 

Response:  We  agree.  The  governor's 
letter  to  the  Administrator  of  CMS  will 
be  accepted  on  face  value,  with  no 
independent  CMS  scrutiny  or  analysis 
of  the  governors'  underlying  rationale. 

Comment:  Commenters  emphasized 
this  exemption  would  establish  an 
unusual  situation  where  a  Medicare  CoP 
would  not  apply  to  all  participating 
hospitals  nationwide.  Commenters 
further  questioned  if  this  proposal  was 
consistent  with  the  intent  of  Congress  as 
expressed  in  Section  1861(e)(9)  of  the 
Social  Security  Act  (the  Act),  stating  it 
would  give  the  governor  absolute  veto 
power  of  existing  State  laws. 

Response:  First,  surgery  and 
anesthesia  ser\ices  are  optional  services 
for  hospitals,  so  anesthesia  CoP  does  not 
apply  to  all  hospitals,  only  those  that 
offer  these  ser\ices.  Second,  this  rule 
does  not  change  the  requirement  that 
hospitals  must  have  physicians 
available  at  all  times  and  that  all 
Medicare  patients  are  under  the  care  of 
a  physician  as  defined  in  Section 
1861(r)  of  the  Act.  Therefore,  the 
patient's  medical  and/or  surgical  care 
continues  to  be  the  responsibility  of  his 
or  her  assigned  physician. 

Comment:  Many  commenters  told  us 
they  were  adamantly  opposed  to  the 
proposed  standard  permitting  a 
withdrawal  of  the  opt-out  at  any  time. 
Commenters  argued  the  ability  of  a 
governor  to  rescind  a  previously  granted 
opt-out  at  any  time  would  leave  the 
State's  hospitals.  ASCs.  CAHs. 
providers,  healthcare  workers  and 
patients  in  constant  turmoil  and 
uncertainty.  Commenters  stated  this 
could  perpetually  put  hospitals  in  limbo 
concerning  CRNA  supervision 
requirements,  and  also  questioned 
CMS's  ability  to  validate  compliance 
with  such  a  system.  Commenters  further 
argued  that  other  issues  need  to  be 
considered,  such  as  potential  study  or 
monitoring  efforts  being  undermined,  or 
constant  pressure  from  State  medical 
and  anesthesiologist  societies.  It  was 
suggested,  that  once  opt-outs  were 
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granted,  the  opt-outs  stay  in  place,  and 
that  any  subsequent  action  be  pursued 
through  the  States'  existing  state 
legislative/and  or  regulator,  process. 
Alternatively,  it  was  suggested  that  once 
opt-out  were  granted,  it  be  required  to 
stay  in  place  for  at  least  a  year  before  it 
could  be  withdrawn  at  a  governor's 
request. 

Response:  We  agree  that  citizens  and 
the  health  care  community  should  be 
kept  abreast  of  such  changes.  As  stated 
earlier.  States  already  have 
administrative  rules  in  place  govemmg 
public  notification,  and  we  are  not 
imposing  prescriptive  burdensome 
guidelines  or  interfering  with  State 
authority  in  this  area  Since  this  rule 
permits  governors  to  opt-out  of  the 
Federal  supervision  requirement  at  any 
time,  we  believe  governors  should  be 
able  to  rescind  the  opt-out  at  their 
decision. 

Comment:  One  commenter  stated 
their  State  (Oregon)  is  seeking  a  more 
permanent  solution,  like  the  one 
published  in  the  Ianuar>-  18.  2001  final 
rule.  The  commenter  stated  that  the  opt- 
out  method  of  the  July  5.  2001  proposed 
rule  would  be  cumbersome  and 
redundant  as  the  State  has  a  "CRNA 
Practice  Act"  (which  allows  hospitals  to 
utilize  CRNA  services  with  or  without 
physician  supervision,  in  hospitals), 
signed  into  law  in  1997,  and  includes 
consultation  with  the  Boards  of 
Medicine  and  Nursing  as  well  as  the 
Hospital  Association  and  other 
stakeholders. 

Response:  Oregon  and  any  other 
States  that  have  such  laws  should 
experience  decreased  burden  associated 
with  this  final  rule.  The  1997  Oregon 
law  encompassed  some  of  the  same 
processes  outlined  in  this  final  rule  (for 
example,  consultation  with  professional 
organizations,  and  the  ability  for  CRNAs 
to  practice  independently  in  hospitals, 
after  consideration  of  patient  safety  and 
benefits  to  its  citizens).  We  applaud  the 
past  efforts  in  Oregon,  and  believe  the 
State  will  continue  to  make  prudent 
decisions  regarding  the  deliver\'  of 
anesthesia  services  that  are  in  the  best 
interest  of  the  citizens  of  the  State. 

F.  Waivers 

Comment:  Deferring  to  State  law  and 
reverting  to  the  January  18.  2001  final 
rule  would  be  the  wisest  course  and  the 
best  public  policy  decision  If  CMS  does 
not  revert  back  to  the  Ianuar>'  18.  2001 
final  rule,  then  it  should  provide 
automatic  waivers  for  all  States  that  do 
not  require  physician  supervision  of 
CRNA,  and  consider  a  scientifically- 
valid  study,  or  monitoring  effort  in  such 
States.  Commenters  stated  this  is  a  far 
better  approach  than  the  proposed  opt- 


out/exemption  process.  Commenters 
argued  this  proposed  rule  politicizes  the 
supervision  issue,  and  makes  it  much 
more  difficult  to  produce  a  pool  of 
States  with  no  Federal  supervision 
requirement  that  could  be  studied. 
Commenters  also  requested  this 
automatic  waiver  for  those  States  that 
remove  their  super\-ision  requirements 
subsequent  to  the  group  of  States 
initially  granted  automatic  waivers. 
Response:  There  is  no  evidence  to 
suggest  that  governors  in  States  with 
current  laws  and  practices  allowing 
unsupervised  CRNA  practice  would  not 
opt-out  of  the  Federal  supervision 
requirement. 

G.  Access 

Comment  Commenters  in  support  of 
the  proposed  rule,  stated  that  rural 
access  should  not  be  considered  a  valid 
argument  in  removing  physician 
supervision,  stating  this  argument  does 
not  supercede  patient  safety,  which  can 
only  be  provided  through  physician 
supervision, 

Response.  We  are  sensitive  to  the 
issue  of  access  of  anesthesia  services  for 
beneficiaries.  This  rule  will  give  States 
the  flexibility  to  improve  access  in 
states  that  consider  this  an  important 
issue  Regarding  patient  safety,  this  final 
rule  is  consistent  with  our  efforts  to 
improve  the  quality  of  care  furnished 
through  Federal  programs,  while  at  the 
same  time  recognizing  States'  traditional 
domain  in  establishing  professional 
licensure  and  scope-of-practice  laws 

H  Utilization  of  Anesthesiologist 
Assistants 

Comment:  A  commenter  questioned 
the  increasing  utilization  of 
anesthesiologist  assistants  (,AAs),  and 
wanted  clarification  of  a  method  to 
study  outcomes  related  to  their  services, 
Commenters  pointed  out  that 
anesthesiologists  are  beginning  to 
employ  AAs  who  have  2  years  or  less 
of  post  high  school  training,  and 
question  if  this  decision  is  based  on 
safety 

Response:  This  regulation  is  not 
meant  to  change  the  scope-of-practice  of 
AAs  or  the  manner  in  which  they 
function,  nor  does  this  regulation  seek 
authority  to  allow  .AAs  to  practice 
without  physician  super%'ision.  This 
concern  is  out  of  the  scope  of  this 
regulation. 

rv.  Provisions  of  the  Final  Rule 

This  final  rule  implements  changes 
suggested  in  our  July  5.  ^001  proposed 
rule  (66  FR  35395)  and  clarifies  several 
issues  concerning  the  administration  of 
anesthesia  about  which  we  solicited 
comments  in  the  proposed  rule  These 


changes  affect  the  physician  super\'ision 
requirements  for  certified  registered 
nurse  anesthetists  furnishing  anesthesia 
services  in  hospitals  (42  CFR  482.52). 
critical  access  hospitals  (42  CFR 
485.639),  and  ambulator*'  surgical 
centers  (42  CFR  416.42)  that  participate 
in  the  Medicare  and  Medicaid  programs. 
Under  this  final  rule,  the  current 
physician  supervision  requirement  will 
be  maintained,  unless  the  governor  of  a 
State,  in  consultation  with  the  State's 
Boards  of  Medicine  and  Nursing, 
exercises  the  option  of  exemption  from 
this  requirement,  consistent  with  State 
law  We  believe  these  changes  will 
improve  the  quality  of  care  furnished 
through  Federal  programs,  while 
recognizing  the  States'  traditional 
domain  in  establishing  professional 
licensure  and  scope-of-practice  laws. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

VI.  Waiver  of  the  30-Day  Delay  of 
Recission  Effective  Date 

In  accordance  with  Section  553(d)  of 
the  Administrative  Procedure  Act  (5 
use.  Section  553(d)).  final  rules 
ordinarily  are  not  effective  until  at  least 
30  days  after  their  publication  in  the 
Federal  Register  This  30-day  delay  in 
effective  date  can  be  waived,  however, 
if  an  agency  finds  for  good  cause  that 
the  delay  is  impracticable,  unnecessary, 
or  contrary  to  the  public  interest  and 
the  agency  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued 

On  luly  5,  2001 ,  we  proposed  changes 
to  the  final  rule  on  CRNA  practice 
published  on  January-  18.  2001.  which 
was  to  become  effective  November  14. 
2001   We  find  good  cause  to  waive  the 
30-day  delay  in  the  effective  date  of  the 
provision  in  this  rule  rescinding  the 
January  18.  2001  final  rule  Failure  to 
waive  the  delay  in  effective  date  would 
create  an  anomalous  situation  in  which 
the  provisions  of  the  lanuary  18.  2001 
final  rule  would  b>e  in  effect  for  only  a 
few  days  before  being  explicitly 
amended  on  the  effective  date  of  today's 
final  rule  The  rescission  is  an  integral 
operational  part  of  this  final  rule  A 
delay  in  the  effective  date  for  the 
rescission  would  be  impractical  to 
administer  because  facility  guidance 
and  quality  monitoring  are  not  designed 
to  accommodate  rapid  changes  in 
applicable  standards  Therefore,  we  find 
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that  a  30-day  delay  in  the  effective  date 
of  the  rescission  is  impracticable, 
unnecessary,  and  contrar\'  to  the  public 
interest 

VII.  Regulatory  Impact  Analysis 

A   (J\-erall  Impact 

We  have  examined  the  impacts  of  this 
rule  ds  required  by  Executive  Order 
12866  and  the  Regulator\'  Flexibilitv  Act 
IRFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  if  regulation 
is  necessar\',  to  select  regulator)' 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safetv 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analvsis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
(SlOO  million  or  more  annually).  This 
rule  is  not  considered  to  have  a 
significant  economic  impact  on 
hospitals  and.  therefore,  is  not 
considered  a  major  rule  There  are  no 
requirements  for  hospitals,  CAHs.  and 
ASCs  to  initiate  new  processes  of  care, 
reporting,  or  to  increase  the  amount  of 
time  spent  on  providing  or  documenting 
patient  care  services.  This  proposed  rule 
would  provide  hospitals,  CAHs.  and 
ASCs  with  more  flexibility  in  how  they 
provide  quality  anesthesia  services,  and 
encourage  implementation  of  the  best 
practice  protocols 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospitals  and  most  cither  providers  and 
suppliers  are  small  entities,  either  bv 
nonprofit  status  or  by  having  annual 
receipts  of  S5  million  to  S25  million  or 
less  annuallv  (65  FR  69432).  For 
purposes  of  the  RFA.  all  non-profit 
hospitals,  CAHs.  and  other  hospitals 
with  revenues  of  $25  million  or  less 
annually  are  considered  to  be  small 
entities  Ambulatory  surgical  centers 
with  revenues  of  $7.5  million  or  less 
annually  are  also  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  small 
entities.  In  addition,  section  1102(b)  of 
the  Act  requires  us  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 


Statistical  Area  and  has  fewer  than  100 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  nb2(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  that  exceeds  the 
inflation-adjusted  threshold  of  $110 
million.  This  rule  places  no  additional 
costs  for  implementation  on  the 
governments  mentioned.  It  will  allow 
the  governors,  through  a  letter  to  us,  to 
opt-out  of  the  physician  supervision 
requirement  of  CRNAs  and  allow  the 
CRNAs  to  practice  independently  where 
State  law  permits.  If  a  letter  to  opt-out 
is  submitted,  we  estimate  each  State 
will  bear  an  additional  burden  of  4 
hours  for  consultation  and 
administrative  preparation  of  the  letter. 
This  change  is  consistent  with  our 
policy  of  respecting  State  control  and 
oversight  of  health  care  professions  by 
deferring  to  State  laws  to  regulate 
professional  practice. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  examined  this  proposed  rule 
and  have  determined  that  this  rule  will 
not  have  a  negative  impact  on  the  rights, 
rules,  and  responsibilities  of  State,  local, 
or  tribal  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  416 

Health  facilities.  Kidney  diseases, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  482 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 


42  CFR  Part  485 

Grant  programs-health.  Health 
facilities,  Medicaid.  Medicare. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  withdraws  the  rule 
amending  42  CFR  chapter  IV  published 
in  the  Federal  Register  on  January-  18, 
2001  (66  FR  4674)  and  amends  42 
chapter  IV  as  follows: 

PART  416— AMBULATORY  SURGICAL 
SERVICES 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §416.42,  revise  paragraph  (b). 
and  add  a  new  paragraph  (d)  to  read  as 
follows: 

§  41 6.42    Condition  for  coverage — Surgical 
services. 

***** 

(b)  Standard:  Administration  of 
anesthesia.  Anesthetics  must  be 
administered  by  only — 

(1)  A  qualified  anesthesiologist:  or 

(2)  A  physician  qualified  to 
administer  anesthesia,  a  certified 
registered  nurse  anesthetist  (CRNA)  or 
an  anesthesiologist's  assistant  as  defined 
in  §410.69fb)  of  this  chapter,  or  a 
supervised  trainee  in  an  approved 
educational  program.  In  those  cases  in 
which  a  non-physician  administers  the 
anesthesia,  unless  exempted  in 
accordance  with  paragraph  (d)  of  this 
section,  the  anesthetist  must  be  under 
the  supervision  of  the  operating 
physician,  and  in  the  case  of  an 
anesthesiologist's  assistant,  under  the 
supervision  of  an  anesthesiologist. 
***** 

(d)  Standard:  State  exemption.  (1)  An 
ASC  may  be  exempted  from  the 
requirement  for  physician  supervision 
of  CRNAs  as  described  in  paragraph 
fb)(2)  of  this  section,  if  the  State  in 
which  the  ASC  is  located  submits  a 
letter  to  CMS  signed  by  the  Governor, 
following  consultation  with  the  State's 
Boards  of  Medicine  and  Nursing, 
requesting  exemption  from  physician 
supervision  of  CRNAs.  The  letter  from 
the  Governor  must  attest  that  he  or  she 
has  consulted  with  State  Boards  of 
Medicine  and  Nursing  about  issues 
related  to  access  to  and  the  quality  of 
anesthesia  services  in  the  State  and  has 
concluded  that  it  is  in  the  best  interests 
of  the  State's  citizens  to  opt-out  of  the 
current  physician  supervision 
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requirement,  and  that  the  opt-out  is 
consistent  with  State  law. 

(2)  The  request  for  exemption  and 
recognition  of  State  laws,  and  the 
withdrawal  of  the  request  ma\  be 
submitted  at  any  time,  and  are  effective 
upon  submission. 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh).  unless  otherwise  noted. 

2.  In  §482.52.  revise  paragraph  (a), 
and  add  a  new  paragraph  (c)  to  read  as 
follows: 

§482.52    Condition  of  participation: 
Anestfiesia  services. 

***** 

(a)  Standard:  Organization  and 
staffing.  The  organization  of  anesthesia 
services  must  be  appropriate  to  the 
scope  of  the  services  offered.  Anesthesia 
must  be  administered  only  by — 

(1)  A  qualified  anesthesiologist, 

(2)  A  doctor  of  medicine  or 
osteopathy  (other  than  an 
anesthesiologist): 

(3)  A  dentist,  oral  surgeon,  or 
podiatrist  who  is  qualified  to  administer 
anesthesia  under  State  law; 

(4)  A  certified  registered  nurse 
anesthetist  (CRNA),  as  defined  in 

§  410.69fb)  of  this  chapter,  who.  unless 
exempted  in  accordance  with  paragraph 
(c)of  this  section,  is  under  the 
supervision  of  the  operating  practitioner 
or  of  an  anesthesiologist  who  is 
immediately  available  if  needed;  or 

(5)  An  anesthesiologist's  assistant,  as 
defined  in  §410.69fb)  of  this  chapter, 
who  is  under  the  super\'ision  of  an 
anesthesiologist  who  is  immediately 
available  if  needed 
***** 

(cj  Standard:  State  exemption  (1)  A 
hospital  may  be  exempted  from  the 
requirement  for  physician  super\'ision 
of  CRNAs  as  described  in  paragraph 
(a)(4)  of  this  section,  if  the  State  in 
which  the  hospital  is  located  submits  a 
letter  to  CMS  signed  by  the  Governor, 
following  consultation  with  the  States 
Boards  of  Medicine  and  Nursing, 
requesting  exemption  from  physician 
supervision  of  CRNAs.  The  letter  from 
the  Governor  must  attest  that  he  or  she 
has  consulted  with  State  Boards  of 
Medicine  and  Nursing  about  issues 
related  to  access  to  and  the  quality  of 
anesthesia  services  in  the  State  and  has 
concluded  that  it  is  in  the  best  interests 
of  the  State's  citizens  to  opt-out  of  the 
current  physician  supervision 


requirement,  and  that  the  opt-out  is 
consistent  with  State  law. 

(2)  The  request  for  exemption  and 
recognition  of  State  laws,  and  the 
withdrawal  of  the  request  may  be 
submitted  at  any  time,  and  are  effective 
upon  submission 

PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECIALIZED 
PROVIDERS 

1  The  authority  citation  for  part  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and  1395 
(hh)). 

2.  In  §485  639.  paragraph  (c)  is 
revised  and  new  paragraph  (e)  is  added 
to  read  as  follows: 

§485.639    Condition  of  participation: 
Surgical  services. 

•         *         *         *         • 

(c)  Administration  of  anesthesia  The 
CAH  designates  the  person  who  is 
allowed  to  administer  anesthesia  to 
CAH  patients  in  accordance  with  its 
approved  policies  and  procedures  and 
with  State  scope-of-practice  laws. 

(1)  Anesthesia  must  be  administered 
by  only — 

(i)  A  qualified  anesthesiologist; 

(ii)  A  doctor  of  medicine  or 
osteopathy  other  than  an 
anesthesiologist:  including  an 
osteopathic  practitioner  recognized 
under  section  1101(a)(7)  of  the  Act: 

(iii)  A  doctor  of  dental  surgery  or 
dental  medicine; 

(iv)  A  doctor  of  pediatric  medicine: 

(v)  A  certified  registered  nurse 
anesthetist  (CRNA).  as  defined  in 
§  410.69(b)  of  this  chapter; 

(vi)  An  anesthesiologist  s  assistant,  as 
defined  in  §  410.69(b)  of  this  chapter;  or 

(vii)  A  super\ised  trainee  in  an 
approved  educational  program,  as 
described  in  §§413.85  or  413.86  of  this 
chapter 

(2)  In  those  cases  in  which  a  CRNA 
administers  the  anesthesia,  the 
anesthetist  must  be  under  the 
supervision  of  the  operating  practitioner 
except  as  provided  in  paragraph  (e)  of 
this  section.  An  anesthesiologist's 
assistant  who  administers  anesthesia 
must  be  under  the  supervision  of  an 
anesthesiologist. 
***** 

(e)  Standard:  State  exemption 
(1)  A  CAH  may  be  exempted  from  the 
requirement  for  physician  supervision 
of  CRNAs  as  described  in  paragraph 
(c)(2)  of  this  section,  if  the  State  in 
which  the  CAH  is  located  submits  a 
letter  to  CMS  signed  by  the  Governor, 
following  consultation  with  the  State's 


Boards  of  Medicine  and  Nursing. 
requesting  exemption  from  phvsician 
super\-isiQn  for  CRN.^s,  The  letter  from 
the  Governor  must  attest  that  he  or  she 
has  consulted  with  the  State  Boards  of 
Medicine  and  Nursing  about  issues 
related  to  access  to  and  the  qualitv  of 
anesthesia  services  in  the  State  and  has 
concluded  that  it  is  in  the  best  interests 
of  the  States  citizens  to  opt-out  of  the 
current  physician  supervision 
requirement,  and  that  the  opt-out  is 
consistent  with  State  law. 

(2)The  request  for  exemption  and 
recognition  of  State  laws  and  the 
withdrawal  of  the  request  may  be 
submitted  at  any  time,  and  are  effective 
upon  submission. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  .^ssistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93  774, 
Medicare — Supplementan,'  Medical 
Insurance  Program) 

Dated  October  11.  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services 

Approved  Cktnbpr  19.  2001. 
Tommy  G.  Thompson, 
Secretary- 
IFR  Do(    01-28439  Filed  11-9-01.  8:4,'j  ami 

BILUNG  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Pan  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Modified  Base  11%  annual 
chance)  Flood  Elevations  (BFEs)  are 
finalized  for  the  communities  listed 
below  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents 

EFFECTTVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  following  table  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  communitv  prior  to  this  date 
ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community  The 
respective  addresses  are  listed  in  the 
following  table 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B  Miller  P  E  ,  Chief.  Hazards 
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Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  FEMA.  500 
C  Street  S\V.,  Washington,  DC  204 '2. 
(202)  646-3461 ,  or  (e-mail) 
matt  miller@fema.gov 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Acting  Administrator. 
Federal  Insurance  and  Mitigation 
Administration  has  resolved  any 
appeals  resulting  from  this  notification 

The  modified  BFEs  are  not  listed  for 
each  communitv  in  this  notice 
However,  this  rule  includes  the  address 
of  the  Chief  E.xecutive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  spq  .  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  communitv  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  communit\  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualih'  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 


These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  m  their  floodplain 
management  requirements  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new- 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65  4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  En\irrinmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator.  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
use.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 


NTIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory- 
Planning  and  Review,  58  PR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authoritv  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  V  S  C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p,  .129:  E,0.  12127,  44  PR  19367, 
,i  CFR.  1979  Comp-.  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows; 


State  and  county 


Date  and  name  ot  news- 
Location  paper  where  rvDtice  was 
published 


Chief  executive  officer  ot  community 


Effective  date  of 
modification 


Community 
No 


Alaska  Unorga- 

Municipality of  An- 

Apnl 6.  2001,  April  13, 

nized  Borough 

chorage. 

2001    Daily  N 

ews  An- 

(FEMA  Docket 

chorage 

No    &-7415I 

Arkansas  Faulk- 

City of  Conway 

Apnl  5   2001    Apnl  13, 

ner 

2001    log  Ca. 

bin  Demo 

(FEMA  Docket 

crat.              J 

No    B-7415) 

Arkansas   Faulk- 

Unincorporated 

Apnl  5  2001    A| 

DnI  13 

ner 

areas 

2001   Log  Ca 

Din  Demo 

(FEMA  Docket 

crat. 

No    B-7415) 

Anzona  Mancopa 

City  of  Glendale 

March  16   2001 

March 

(FEMA  Docket 

23   2001    Am 

'ona  Re- 

No    B-7412) 

public 

Anzona  Mancopa 

City  of  Peona  

March  15,  2001 

March 

(FEMA  Docket 

22,  2001,  Arizona  Re- 

No   B-7412) 

public 

Anzona  Mancopa 

City  of  Peona 

March  16  2001    March 

(FEMA  Docket 

23  2001    Anzona  Re- 

No   B-7412) 

public 

The   Honorable   George   P    Wuerch.     March  14,  2001     .      020005 

Mayor    Municipality  of  Anchorage,  j  I 

PO  Box  196650  Anchorage.  Alas-  I 

ka  99519-6650 
The  Honorable  Tab  Townsell   Mayor,     March  13.  2001  050078 

City    of    Conway     City    Hall,    1201 

Oak    Street     Conway.     Arkansas  \ 

72032  I 

The  Honorable  John  Wayne  Carter,     March  13.  2001  050431 

Faulkner   County   Judge,    Faulkner  ^ 

County  Court   House    801    Locust  j 

Avenue  Conway  Arkansas  72032. 
The     Honorable     Elaine     Scruggs,  |  June  21 ,  2001  040045 

Mayor  City  of  Glendale  5850  West 

Glendale    Avenue     Glendale,    Ah-  | 

zona  85301  ! 

The  Honorable  John  Keegan,  Mayor,     June  21,  2001  I  040050 

City  of  Peona,  8401  West  Monroe 

Street,  Peona,  Arizona  85345 
The  Honorable  John  Keegan,  Mayor,  '  June  21,  2001  040050 

City  o1  Peoria.  8401  West  Monroe  j 

Street,  Peona,  Anzona  85345.  I 
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State  and  county 


Date  and  name  o1  news- 
Location  I     paper  where  notice  was 
published 


Chie*  executive  officer  o*  community 


Effective  date  of 

modification 


Comrnunity 

No 


Anzona:  Mancopa 

City  of  Scottsdaie 

Apni  6   2001  Apnl  13, 

(FEMA  Docket 

2001    Anzona  Republic 

No    B-7415) 

Anzona  Mancopa 

Unincorporated 

March  15  20Q^    March 

(FEMA  Docket 

areas 

22  2(X)1.  Anzona  Re- 

No   B-7412). 

public 

Arizona  Mancopa 

Unincorporated 

Apnl  6   2001    April  13, 

(FEMA  Docket 

areas 

2001    Anzona  Republic 

No    B-7415) 

Anzona  Pima 

City  of  Tucson  

March  23,  200i    Marci 

(FEMA  Docket 

30.  2001    Tucson  Cit- 

No   B-7415). 

izen 

California  Contra 

Unincorporated 

February  7   2001    Feb- 

Costa 

areas 

ruary  14,  2001,  Contra 

(FEMA  Docket 

Costa  Times 

No    B-7412) 

California   Contra 

City  of  Walnut 

Febnjar>'  7  2001    Feb- 

Costa 

Creek 

ruary  14,  2001    Contra 

(FEMA  Docket 

Costa  Times 

No     B-7412) 

California  Los  An- 

City of  Los  Ange- 

March 30   2001.  Apnl  6, 

geles 

les 

2001,  Metropolitan 

(FEMA  Docket 

News 

No    B-7415). 

California  Los  An- 

Unincorporated 

March  30  2001    Apnl  6. 

geles 

areas 

2001    Whittier  Daily 

(FEMA  Docket 

News. 

No    B-7415). 

California  Sac- 

Unincorporated 

Feboiary  23.  2001    March 

ramento 

areas 

2  2001    Sacramento 

(FEMA  Docket 

Bee 

No    B-7412) 

California  San 

City  of  El  Cajon     . 

May  17,  2001    May  24, 

Diego 

2001 ,  Easf  Counfv  Cal'- 

(FEMA  Docket 

fomian 

No    B-7415) 

California  San 

Unincorporated 

May  17,  2001    May  24. 

Diego 

areas 

2001  San  Diego  Union 

(FEMA  Docket 

Tribune. 

No    &-7415) 

California  Santa 

City  of  Santa  Clara 

Apnl  11,  2001    Apnl  18. 

Clara 

2001    Santa  Clara 

(FEMA  Docket 

Weekly 

No    B-7415) 

California  Santa 

City  ot  Miipitas 

May  31,  2001    June  7 

Clara 

2001 ,  Milprtas  Post 

(FEMA  Docket 

No    B-7415) 

California   Ventura 

City  of  Simi  Vallev 

March  9   2001    March  16 

(FEMA  Docket 

2001    Ventura  County 

No    B-7412) 

Star 

Colorado  Boulder 

City  of  Longmont 

January  18,  2001    Janu- 

(FEMA Docket 

ary  25  2001  Longmont 

No  :  B-7412) 

Daily  Times  Call. 

Colorado  Boulder 

City  of  Broomfield 

May  30  2001    June  6 

and  Jefferson 

2001    Broomfiela  Enter- 

(FEMA Docket 

prise 

No.   B-7415). 

The  Honorable  Mary  Manross  Mayor, 
City  of  Scottsdaie  3939  North 
Drmkwaier  Bouievara  Scottsdaie 
Anzona  85251 

The  Honorable  Janice  K  Brewer 
Chairperson  Mai^'copa  County 
Board  o'  Supervisors  301  West 
Jefferson  lOt*'  Floor  Phoenix  An- 
zona 85003 

The  Honorable  Janice  K  Brewer 
Cha:rperson  Mancopa  County 
Board  of  Supen/isors.  30 1  West 
Jefferson,  10th  Floor.  Phoemx.  Ari- 
zona 85003 

The      Honorable      Robe'*      Aa^Kuc 
Mayor.   City   of  Tjcson    P  O    Box 
27210  Tucson   Anzona  85726 

The    Honorable    Gayie    B     Uilkema 
Chairperson    Contra  Costa  County, 
Board  o1  Supervisors    oc  Clerk  of 
the   Board    65 1    P-^ne   Street    Mar- 
tinez Caiitomia  94553 

The  Honorable  Kathy  Hicks  Mayor, 
City  of  Walnut  CreeK  co  City  Man- 
ager P  O  Box  8039  Walnut 
Creek.  California  94596-8039 

The   Honorable   Richard   J     Rio'-aa- 
Mayor    City  of  Angeies    200  Norin 
Mam  Street   Room  800   Los  Ange- 
les California  90C12 

The  Honorable  Micnae  AntonoviC": 
Charperson  Los  Angeies  County 
Board  of  Supen^isors  500  West 
Tempie  Street  Sune  869  Los  An- 
geies  Caiifom.a  900^2 

The  Honorable  Roge'  Neiiio  Chair- 
'T-'ar  Sacramento  County  Board  of 
Supe^^  so's  703  H  Street  Room 
2450  Sacramento  California 
95814 

The  Honorable  Mark  Lewis  Mayor 
City  of  E'  Ca)on  200  East  Ma.n 
Street   E'  Ca)on   California  9202C 

Tne  Honorable  Bin  Horn  Chairman, 
San  Diego  County  Board  of  Super- 
visors 1600  Pacific  Highway, 
Room  335  San  Diego,  California 
92101 

The  Honorable  Judy  Nadier  Mayor. 
City  of  Santa  Clara  City  Haii  1500 
Wart>ur1on  Avenue  Santa  Ciara. 
Calitomia  95050 

The  Honorable  Henn,  Manayar 
Mayor  City  ot  Milpitas  455  East 
Calaveras  Boulevard  Miipitas  Cali- 
fornia 95035 

The  Honorable  Bii  Davs  Mayor  Cuv 
of  Valley  2929  Tape-  Canyon 
Road  Simi  Valley  California  93063 

The      Honorable      Leona      StoeKer 
Mayor.     City    of     Longmont.     350 
Kimbari<    Street 
rado  80501 

The      Honorable 
Mayor     City    of 
DesComt>es  Dnve. 
orado  80020 


March  13,2001 


045012 


June  21  2001  040037 


July  5,  2001 


Longmont     Coio- 

WiMiam      Berens 

Broomfield     One 

Broomfield.  Col- 


March  5,  2001 
May  15,  2001  . 

May  15,  2001 
March  6,  2001 
March  9,  2001 


January  30,  2001 


040037 


040076 


060025 


065070 


060137 


0^043 


060262 


Apnl  27,  2001    060289 


Apnl  27.  2001    060284 


July  17.  2001   060350 


Mav  '5  2001  06C344 


Februar\'  2G   2001      060421 


Apr,  25    2001 


September 
2001 


080027 


085073 
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State  and  county 


Location 


Date  and  narne  o*  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No. 


Colorado  El  Paso 
(FEMA  Docket 
No    B-74121 


Colorado  Jeffer- 
son 

(FEMA  Docket 
No     B-7412) 

Colorado  Jeffer- 
son 

(FEMA  Docket 
No    B-7412) 

Colorado  Jeffer- 
son 

(FEMA  Docket 
No    B-7412i 

Colorado  Jeffer- 
son 

iFEMA  Docket 
No    B-7412) 

Colorado  La  Plata 
(FEMA  Docket 
No    B-7412) 

Idaho  Twin  Falls 
(FEMA  Docket 

No    B-74121 
Montana   Butte- 

Silver  Bow 

County 
I  FEMA  Docket 

No    B-7415) 
Nevada  Clark 
(FEMA  Docket 

No     B-7415) 

Nevada  Nye 
(FEMA  Docket 
No    B-7415) 

Oregon  Jackson 
(FEMA  Docket 
No    B-7412) 

Texas  Angelina 
(FEMA  Docket 

No    B-7415) 
Texas  Collm 
FEMA  Docket  No 

B-7412) 
Texas  Collin 
(FEMA  Docket 

No    B-7412) 
Texas  Collin 
(FEMA  Docket 

No    B-7415) 

Texas  Collin 
(FEMA  Docket 

No    B-7412) 
Texas  Collin 
(FEMA  Docket 

No    B-7412) 

Texas  Dallas 
(FEMA  Docket 
No    B-7412) 


Unincorporated 
areas 


City  of  Golden 


Unincorporated 
areas 


Unincorporated 
areas 


Unincorporated 
areas 


Unincorporated 
areas 


City  of  Twin  Falls 


Un'ncorporated 
areas 


City  of  North  Las 
Vegas 


Unincorporated 
areas 


City  of  Central 
Point 


City  of  Lufkin 
City  of  Allen  ... 
City  of  Celina  . 
Crty  o<  Murphy 

City  of  Piano 


Unincorporated 
areas 


City  of  Coppell 


February  16  2001    Feb- 
ruarv  23   2001    The  Ga- 
zette 


January  31,  2001  Feb- 
ruary 7,  2001  Golden 
Transcnpt.    j 

February  1,  2001.  Feb- 
ruary 8.  2001    High 
Timber  Times- 


Febmary  22.  2001,  March 
1 .  2001  High  Timber 
Times  I 


March  1.  2001,  March  8, 
2001 .  High  Timber 
Times  i 

February  10.  2001,  Feb- 
ruan/  16  2001.  Du- 
rango  Herald 

March  8,  2001,  March  15, 

2001    Twin  Falls  Times 

^/e^vs 
March  23  2001    March 

30   2001    Montana 

Standard. 


May  18.  2001   May  25. 

2001    Las  Vegas  Re- 
vieW'Joumal. 

April  26.  2001 ,  May  3, 
2001    Tonopah  Times 


February  22   200 1    March 
1   2001  Medtord  Mail 
Tribune        1 

March  30  2001  Apnl  6 
2001  Lufkin  Daily  News 

February  21  2001  Feb 
mary  28  200 1  Aller 
Amencan 

February  7  2001    Feb- 
ruary 14,  2001    Celina 
Record 

August  16  2000   August 
23.  2000  lVy//e  News 


February  14,  2001,  Feb- 
ruary 21    2001  Plane 
Star  Couner 

Febnjary  8.  2001    Feb- 
ruary 15   2001    McKin- 
ney  Daily  Couner-Ga- 
zette 

February  16   2001    Feb- 
ruary 23   2001  Coppell 
Gaze  tie 


The  Honorable  Charles  C  Brown. 
Chairman,  El  Paso  County  Board 
of  Commissioners.  27  East  Vermijo 
Avenue  Third  Floor  Colorado 
Spnngs,  Colorado  80903-2208 

The  Honorable  Jan  C  Schenck. 
Mayor  City  of  Golden,  911  10th 
Street  Golden.  Colorado  80401         | 

The  Honorable  Michelle  Lawrence. 
Chairperson  Jefferson  County 
Board  of  Commissioners,  100  Jef- 
ferson County  Parkway  Suite 
5550,  Golden   Colorado  80419. 

The  Honorable  Michelle  Lawrence, 
Chairperson  Jefferson  County 
Board  of  Commissioners  100  Jef- 
ferson County  Parkway,  Suite 
5550,  Golden  Colorado  80419 

The  Honorable  Michelle  Lawrence, 
Chairperson  Jefferson  County 
Board  of  Commissioners,  1(X)  Jef- 
ferson County  Parkway,  Suite 
5550  Golden  Colorado  80419 

The  Honorable  Bob  Lieb,  La  Plata 
County  Commissioner  District  2 
1060  East  Second  Avenue  Du- 
rango,  Colorado  81301 

The  Honorable  Elaine  Steel  Mayor, 
City  of  Twin  Falls  PO  Box  1907, 
Twin  Falls  Idaho  83303-1907 

The  Honorable  Judy  Jacobsen,  Chief 
Executive  Officer  Butte-Silver  Bow 
County  Courthouse  Room  106, 
155  West  Granite  Street  Butte, 
Montana  59701 

The  Honorable  Michael  L. 
Montandon  Mayor  City  of  North 
Las  Vegas  P  O  Box  4(386  North 
Las  Vegas  Nevada  89030-4086 

The  Honorable  Jeff  Taguchi  Chair- 
man Nye  County  Board  of  Com- 
missioners PO  Box  153, 
Tonopah  Nevada  89049 

The  Honorable  Bill  Walton,  Mayor, 
City  of  Central  Point,  155  South 
Second  Street,  Central  Point,  Or- 
egon 97502 

The  Honorable  Louis  A  Bronaugh, 
Mayor  City  of  Lutkin,  300  East 
Stiepherd,  Lufkin,  Texas  75902 

The  Honorable  Steve  Terrell,  Mayor, 
City  of  Allen,  One  Butler  Circle, 
Allen  Texas  75013 

The  Honorable  Mark  Peferman, 
Mayor  City  of  Celina.  302  West 
Walnut,  Celina,  Texas  75009 

The  Honorable  Roy  W  Bentle. 
Mayor,  City  of  Murphy.  205  North 
Murphy  Road,  Murphy,  Texas 
75094 

The  Honorable  Jeran  Akers,  Mayor, 
City  of  Piano  P  O  Box  860358, 
Piano  Texas  75086-0358 

The  Honorable  Ron  Harris.  Collin 
County  Judge,  210  South  McDon- 
ald Street,  McKinney,  Texas  75069, 


May  24  2001  080059 


May  3,  2001  080090 


May  3,  2001  080087 


January  30  2001        080087 


June  6   2001  080087 


May  19  2001  

080097 

June  13  2001  

160120 

March  1,  2001 

300077 

Apnl  27   2001 


Apnl  5,  2001 


July  24,  2001 


June  28,  2001 


320007 


320018 


410092 


480009 


;  January  25,  2001        480131 

May  16.2001  480133 

July  25,  2000  480137 


January  25,  2001 
May  16  2001 


The     Honorable     Candy     Sheehan,     May  23  2001 
Mayor    City  of  Coppell,  255  Park-  j 
way    Boulevard,    Coppell.    Texas 

1      75019  1 


480140 
480130 

480170 
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State  and  county 


I    Date  and  name  of  news- 
Location  I    paper  where  notice  was 
published 


Texas:  Fort  Bend       City  of  Missouri 


(FEMA  Docket 
No    B-74191 
Texas  Fort  Bend 
(FEMA  Docket 
No    B-7415). 

Texas   Fort  Bend 
(FEMA  Docket 
No  :  &-7419) 

Texas  Jonnson  , 

(FEMA  DocKet 
No     B-7328), 


Texas  Travis  .., 
(FEMA  Docket 
No     B-7412). 


Texas  WiHiamsc^ 

(FEMA  Docket 
No    B-7412), 

Virginia  Rocking- 
ham 

(FEMA  Docket 
No,   B-7415). 

Virginia:  Rocking- 
ham 

(FEMA  Docket 
No    B-7415). 

Wyoming   Teton 

(FEMA  Docket 
No    B-7415) 


City. 
(00-06-727)  .... 
City  of  Stafford 


Unincorporated 

areas 
.00-06-727P) 

Unincorporated 
areas 


City  of  Austin 


City  of  Leander 


City  of  Hamson- 
burg. 


Unincorporated 
areas 


Town  of  Jackson 


April  19,  2001,  Apnl  26, 
2001 ,  Fort  Bend  Sun 

April  18   2001,  Apn'  25. 
2001  Fort  Bend  Star 


Apnl  19   2001  Apnl  26. 
2001  Fori  Bend  Sun 


May  31    20(X).  June  7. 

2000.  Cleburne  Times 
Review 

March  2.  2(X)1    March  9 

2001 .  Austin  Amencan 
Statesman 

February  2^    2001.  Feb- 
ruary 28  2001  Hill 
Country  News 

Apnl  12   2001    Apnl  19, 
2001  Daily  News 
Recora 

Apnl  12  2001    April  19, 
2001    Daily  News 
Record. 

October  25  2000  Novem- 
ber 1    2(X)0  Jackson 
Hole  News 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No. 


The  Honorable  Allen  Owen  Mayor. 
City  of  Missoun  City  P  O  Bex  666. 
Missoun  City  Texas  77459 

The  Honorable  Leonard  Scarceiia 
Mayor  City  of  Stafford  City  Har 
2610  South  Mam  Street  Stafford. 
Texas  77477 

The  Honorable  James  Adolphus.  Fort 
Bend  County  Judge  301  Jackson 
Street  Suite  719  Richmond  Texas 
77469 

The  Honorable  Roge'  Harmon,  John- 
son County  Jjoge  Johnson  County 
Courthouse  Two  North  Mam 
Street  Ciebume  Texas  76031 

The  Honorable  Kirt<  P  Watson. 
Mayor  City  of  Austin,  Municipal  Of- 
fices FQ  Box  1088  Austin,  Texas 
78767-- 088 

The  Honorable  Lai-^  Bamer  Mavo- 
City  of  Leande'  PC  Bex  3' 9  me- 
ander  Texas  "8646 

The  Honorable  Caroiyn  vV  FranK 
Mayor  City  of  Hamsonburg,  374 
South  Cartton  Stree'  Hamsonburg, 
Virginia  22801 

The  Honorable  Pabic  Cjevas  Chai--- 
man  Pockingnam  County  Ewai'd  o< 
Supe-v'ssors  543  E  "^  Sfeet 
Broaoway    Virgm.a  22815 

The  Honorable  Barney  Oldfieid 
Mayor,  Town  of  Jackson  P  O  Box 
1687.  Jackson,  Wyoming  83001 


September  5, 
2000 


March  23.  2001  ,.„     480304 


March  23,  2001     ,      480233 


March  23,  2001  ,,,      480228 


480879 


February  12   2001       480624 


January  24  2001       481536 


March  28,  2001  510076 


March  28  2001  510133 


January  30,  2001        560052 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  Ortober  29,  2001. 
Robert  F.  Shea. 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration. 

(FRDo(    01-28298  Filed  11-9-01;  8:45  am] 

BUJJNG  CODE  67t8-0«-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Pan  65 

[Docket  No.  FEMA-B-7422] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1%  annual  chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data   New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents 
DATES:  These  modified  BFEs  are 
currentlv  in  effect  on  the  dates  listed  in 


the  table  below  and  revise  the  Flood 

Insurance  Rate  Mapisj  in  effect  prior  to 
this  determinatinn  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Administrator  Federal  Insurance 
and  Mitigation  .administration 
reconsider  the  changes  The  modified 
ele\'ations  may  be  changed  during  the 
90-day  period 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  E.xecutive 
Officer  of  each  community  The 
respective  addresses  are  listed  in  the 
following  table 

FOR  FURn.ER  INFORMATION  CONTACT: 
Matthew  B   Miller.  P.E..  Chief.  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  .^dmlnistratlon.  FEMA.  500 
C  Street  S\V  ,  Washington,  DC  20472. 
(202)  84f.-.HBl,  or  (e-mail) 
matt  miller^'fema  en\ 

SUPPLEMENTARY  INFORMATION:  The 

modified  BFEs  are  not  listed  for  each 
communit\  in  this  interim  rule 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  c  nrnmunitv 


where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  know  ledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  US  C,  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  V  S,C. 
4001  pt  seq  .  and  with  44  CFR  Part  65, 

For  rating  purposes,  the  currentlv 
effective  community  num.ber  is  shown 
and  must  be  used  i<n  all  new  policies 
and  renewals 

The  modified  BP'Es  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  Natiimal  Flood  Insurance  Program 
(NFlP.i 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  b\'  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
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management  requirements  The 
community  may  at  any  time  enac:t 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65  4 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  En\ironmpntal  Ckinsideration.  No 
en\  ironmentai  impact  assessment  has 
been  prepared 

Regulatory  Flexibility  Act 

The  Acting  Administrator.  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  i^ 
exempt  from  the  requirements  of  the 
Reguldtnr\-  Flexibilitv  .^ct  because 
modified  BFEs  are  required  b\  the  Flood 
Disaster  F'rotec  tion  .\ct  of  1973,  42 


U  S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP  No  regulatory  flexibility  analysis 
has  been  prepared 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory-  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review.  58  FR  5i735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987, 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2{b)(2J  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows; 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp,,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376, 

§65.4    [Amended] 

2,  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location  and  case 

No 


Dates  and  name  of  news- 
paper where  notice  was 

published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 

Number 


Arizona.  Mancopa 


Anzona   Mancopa 


Arizona  Mancopa 


Arizona   Mancopa 


Anzona  Mancopa 


Arizona   Pima 


California  Mann 


California    San 
Diego 

Colorado  Jeffer- 
son 


Colorado  Jeffer- 
son. 


Colorado  Jetfer 
son. 


City  of  Avondale 

(01-09-018P! 


City  of  Avondale 
(01-09-497P) 


City  of  Goodyear 
t0 1-09-49  7  Pj. 


City  of  Goodyear 
(01-09-124P) 


City  ot  Scotlsdaie 
(01 -09-632  Pi 


Unincorporated 
Areas  (01-09- 
430P) 

City  of  Novato 
(01-09-674PI 


Citv  of  Poway  (00- 
09-080P) 


City  of  Ar.'ada 
(0i-08-<:'59P: 


City  of  Lakewood 
(01 -08-331 P). 


City  of  West- 
minster I 99-08- 
419P) 


August  10,  2001,  August 
17,  2001,  Arizona  Re- 
public 

September  12.  2001,  Sep- 
tember 19.  2001,  An- 
zona Republic. 

September  12,  2001,  Sep- 
tember 19  2001,  An- 
zona Repubhc. 

March  14,  2001,  March 
21,  2001,  Wfesf  Valley 
View 

September  19,  2001,  Sep- 
tember 26   2001,  An- 
zona Republic. 

August  23  200i    August 
30  2001    Anzona  Daily 
Star  and  Tucson  Citizen. 

August  8,  2001    August 

15.  2001.  Novato  Ad- 
vance 

August  9   2001    August 
16  2001    Poway  News 
Chieftain 

August  30   2001    Sep- 
tember 6.  2001.  Arvada 
Sentinel       i 

August  9   2001    August 

16,  2001.  Lakei^ood 
Sentinel 

September  27,  2001,  Oc- 
tober 4   2001    West- 
minster Window 


The  Honorable  Ronald  J  Drake, 
Mayor  City  of  Avondale  525  North 
Central  Avenue  Avondale  Anzona 
85323 

The  Honorable  Ronald  J  Drake, 
Mayor  City  of  Avondale.  525  North 
Central  Avenue.  Avondale.  Anzona 
85323 

The  Honorable  Bill  Arnold.  Mayor. 
City  of  Goodyear  119  North 
Litchfield  Road  Goodyear  Anzona 
85338 

The  Honorable  Bill  Arnold.  Mayor, 
City  of  Goodyear  119  North 
Litchfield  Road  Goodyear  Anzona 
85338 

The  Honorable  Mary  Manross  Mayor. 
City  of  Scottsdale  3939  North 
Dnnkwater  Boulevard  Scottsdale. 
Anzona  85251 

The  Honorable  Raul  Grijalva.  Chair- 
man. Pima  County  Board  of  Super- 
visors, 130  West  Congress  11th 
Floor  Tucson  Arizona  85701 

The  Honorable  James  W  Henderson. 
Mayor.  City  of  Novato  900  Sher- 
man Avenue  Novato  California 
94945 

The  Honorable  Mickey  Cafagna, 
Mayor.  City  of  Poway  13325  Civic 
Center  Dnve  Poway  California 
92064 

The  Honorable  Ken  Fellman  Mayor. 
City  of  Arvada  City  Hall  8101  Ral- 
ston Road  Arvada,  Colorado 
80002 

The  Honorable  Steve  Burkholder, 
Mayor  City  of  Lakewood,  480 
South  Allison  Parkway,  Lakewood, 
Colorado  80226-3127 

The  Honorable  Nancy  M  Hell,  Mayor, 
City  of  Westminister.  4800  West 
92nd  Avenue.  Westminister,  Colo- 
rado 80031 


July  24,  2001 


040038 


August  23,  2001  040038 


August  23,  2001         040046 


Febnjary  27,  2001      040046 


August  31    2001    ..     045012 


August  7  2001  040073 


July  18   2001  060178 


July  25.  2001    ,  060702 


December  5  2001      085072 


July  25,  2001  085075 


September  20,  080008 

2001 
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State  and  county 


Location  and  case 
No. 


Dates  and  name  ot  news- 
paper where  notice  was 
published 


Chief  executive  officer  ot  cornmumty 


Effective  date  of 

modification 


Community 
Number 


Colorado  Lanmer 
Nevada:  Clark  

Nevada  Douglas 


Oregon  Mult- 
nomah. 


Oregon  Mult- 
nomah. 


Oregon  Mult- 
nomah. 


South  Dakota: 
Union 


Texas  Bexar 


Texas:  Dallas  

Texas  LutJbock 
Texas  Lut)bock 

Utah:  Washington 
Utah  Washington 


Washington 
Skamania 


City  of  Fort  Collins 
(00-08-365P) 

City  of  Mesquite 
l01-09-997Pj, 


Unicorporated 
Areas  (01-09- 
231 P) 

City  of  Milwaukie 
(01-1(>-191P; 


City  of  Portland 
(01-1C>-19lPl 


Unincorporated 
Areas  (01-10- 
191 P). 


Unincorporated 
Areas  (99-08- 
326P) 

City  of  San  Anto- 
nio (01-06- 
1953X) 

City  of  Carroltton 
(00-06-121  IP) 
(00-06-1 2 14P) 
(00-06-1 21 6P) 

City  ot  Lubtxxjk  ,, 


City  of  Wottforth 
(01-O6-1799P) 


City  of  Santa  Clara 
(99-08-278P) 

City  of  St  George 
(99-08-278P) 


City  of  North  Bon- 
neville (01-10- 
488P) 


June  8   2001    June  15, 

2001    Fort  Collins  Colo- 
radoan 
September  i9  200i    Sep- 
tember 26,  2001    Las 
Vegas  Review-Journal 

September  12  2001,  Sep- 
temt)er  19.  2001, 
Record  Courier 

September  13  2001    Sep- 
tember 20   2001,  The 
Oregonian 

September  13  2001    Sep- 
tember 20  2001    The 
Oregonian 

September  13  2001.  Sep- 
tember 20   2001    The 
Oregonian. 


January  18  2001    Janu- 
ary 25  2001    Leader 
Couner 

September  27  2001  Oc- 
fot>er  4  2(X)1  San  An- 
tonio Express  News 

Febmary  16  2001    Feb- 
njary 23.  2001    North- 
west Morning  News 
(Formerly  Metrocrest 
News) 

September  22  2000  Sep- 
tember 29  2000  Lub- 
ftociif  Avalanche 

September  27.  2001  Oc- 
tober 4  2001  Lubbock 
Avalanche  Journal 

August  10.  2001  August 
17,  2001    The  Spectrum 

August  10  2001  August 
17,  2001.  The  Spectnjm 


Septemt>er  19,  2001    Sep- 
tember 26  2001 
Skamanta  County  Pio- 
neer 


The  Honorable  Ray  Martinez  Mayor 
City  of  Fort  Collins  P  O  Box  58C 
Fort  Collins  Colorado  80522-0580 

The  Honorable  Chahes  Home 
Mayor.  C'ty  of  Mesquite  10  East 
Mesquite  Boulevard  Mesquite  Ne- 
vada 89027 

Mr  Daniel  C  Holler  County  Man- 
ager Douglas  County  P  6  Box 
218   Minoen   Nevada  89423-0216 

The      Honorable      Caro'yn      Tome 
Mayor     City    ot    MilwauKie     '0722 
Southeast   Mam   Street    Milwaukie, 
Oregon  97222 

The  Honorable  Vera  Katz  Mayor 
City  of  Portland  i22i  Southwest 
Fourth  Avenue  Suite  340  Port- 
land  Oregon  97204 

The  Honorable  Diane  Linr  Cha:!-- 
person  Multnomah  County  Board 
of  Commissioners  501  Southeast 
Hawthorne  Boulevard  Suite  600 
Portland  Oregon  97214 

The  HonoratJte  Roger  Boidenow 
Chairman  Union  County  Board  of 
Commissioners  PO  Box  5i9  Eik 
Point  South  Dakota  57025-0519 

The  Honorable  Edward  D  Garza 
Mayor  City  ot  San  Antonio  P  O 
Box  839966  San  Antonio  Texas 
7828^-3966 

The     Hooorabte     Milbum     Graviey 
Mayor   City  ot  Can-ollion   P  O   Box 
110535,   Can-oltton.  Texas  75011- 
0535 

Tr\e  Honorable  Windy  Sitton    Mayor 

City    of    Lubbock.    P  O     Box    491 

Lubtxx^K  Texas  79408 
The      Honorable      Sylvia      Preston. 

Mayor   City  of  Woftforth    382  East 

Hi^way      62       Wotftorth       Texas 

79382 
The  Honorable  Fred  Rowley    Mayor 

City  of  Santa  Clara   P  O   Box  699 

Santa  Clara  Utah  84765 
The   Honorable   Daniel   D    McArthur 

Mayor     City    of    St     George     175 

East  200  North    St    George    Utah 

84770 
The  Honorable  John  W    KirK    Mayor 

City  of  North  Bonneville    P  0    Box 

7     North    Bonneville     Washington 

98639 


August  23,  2001 

080102 

Septembe'  iC 
2001 

320035 

AjgoSi  '6  2001 

■ 

320008 

December  19 
2001 

41OC19 

Decernbe'  ■'S 

2001 

4-0183 

DecemiDer  19, 
2001, 

410179 

December  28 
2000. 

460242 

January  2   2002 

480045 

May  24   2001  

480167 

December  28 
2000 

480452 

September  5, 
2001 

480918 

NovemtJer  15, 
2001 

490178 

November  15 
2001- 

490177 

September  13, 
2001, 

530256 

(Catalog  of  Federal  IDomestK  .\ssistance  No 
83  100,    Flood  Insurance,') 

Dated  October  29,  2001. 
Robert  F.  Shea, 

Acting  Administrator  Federal  Insurance  and 

Mitigation  Administration 

(FR  Doc  01-28393  Filed  11-9-01.  8:45  ami 

BILLING  COOE  S71S-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  46 
RIN  0940-AA05 

Protection  of  Human  Research 
Subjects 

agency:  Department  of  Health  and 
Human  Services  (DHHS) 

action:  Final  Rule. 


summary:  The  Department  of  Health  and 
Human  Ser\'ices  (DHHSi  is  withdrawing 
Subpart  B  of  its  human  subjects 
protection  regulations  published  on 
Januar>'  17,  2001  and  is  issuing  this 
replacement  rule  These  regulations 
provide  additional  protections  for 
pregnant  women  and  human  fetuses 
involved  in  research  The  final  rule 
continues  the  special  protections  for 
pregnant  women  and  human  fetuses 
that  have  existed  since  1975  and  mai>es 
limited  changes  in  terminologv'  referring 
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to  neonate.s.  clarifies  provisions  for 
paternal  consent  when  research  is 
conducted  involving  fetuses,  clarifies 
language  that  applies  to  research  on 
newborns  of  uncertain  viability,  and 
corrects  technical  errors. 
DATES:  The  final  rule.  Protection  of 
Human  Subjects,  published  in  the 
Federal  Register  on  January'  17,  2001,  at 
66  PR  3878  is  withdrawn  as  of 
November  13,  2001   The  amendment 
published  in  this  final  rule  is  effective 
December  13.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Stith-Coleman.  Ph.D..  Office  for 
Human  Research  Protections  (OHRP) 
200  Independence  Avenue.  S.W..  Room 
733-E.  Washington.  DC  20201. 
Telephone  202-260-1587. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Health  and  Human 
Services  (DHHS)  regulates  research 
involving  human  subjects  conducted  or 
supported  by  the  agency  through 
regulations  codified  at  Title  45.  part  46. 
of  the  Code  of  Federal  Regulations. 
Subpart  B  of  45  CFR  part  46. 
promulgated  on  August  8.  1975, 
pertains  to  research  involving  fetuses, 
pregnant  women,  and  human  in  vitro 
fertilization.  The  1975  regulations  were 
jointly  published  in  the  Federal 
Register  with  the  report  and 
recommendations  of  the  National 
Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and 
Behavioral  Research.  Research  on  the 
Fetus  (40  FR  33526).  Subsequent 
changes  were  incorporated  lanuary  11, 
1978  (43  FR  1758).  November  3.  1978 
(43  FR  51559).  and  lune  1.  1994  (59  FR 
28276) 

On  Januarv'  17.  2001.  the  Department 
published  in  the  Federal  Register  a 
Final  Rule,  with  an  effective  date  of 
March  19.  2001  (66  FR  3878).  intended 
to  amend  subpart  B  of  45  CFR  part  46. 
This  preamble  refers  to  that  rule  as  "the 
Ianuar\-  rule."  The  January  rule's 
effective  date  was  delayed  by  60  days  on 
March  19.  2001.  in  accordance  with  the 
memorandum  of  January  20.  2001.  from 
the  Assistant  to  the  President  and  Chief 
of  Staff,  entitled  A  Regulatory  Review- 
Plan,  published  in  the  Federal  Register 
on  Januar\'  24.  2001.  (66  FR  15352).  The 
effective  date  of  the  January  rule  was 
further  delayed  by  180  days  on  May  18, 
2001  to  give  the  Department  an 
opportunity  to  obtain  comment  on  three 
modifications  to  the  rule.  (66  FR  27559). 
Simultaneous  with  publication  of  this 
final  rule,  the  Januar\-  rule  is  being 
withdrawn.  Given  the  imminence  of  the 
effective  date  of  the  final  rule  as 
amended,  seeking  public  comment  on 


the  withdrawal  of  the  January  rule 
would  have  been  impracticable,  as  well 
as  contrar>'  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations,  to  allow 
time  for  implementation  of  this  final 
rule. 

On  July  6,  2001,  the  Department 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (66  FR 
35576J  seeking  public  comment  on  three 
limited  proposed  changes  in  the  January 
rule:  (1)  Requiring  paternal  consent 
(with  specified  exceptions)  for 
participation  in  federally  funded 
research  that  is  directed  solely  at  a  fetus; 
(2)  modifying  the  definition  of  "fetus" 
to  describe  only  the  stage  prior  to 
deliverv';  and  (3)  modifying  language  to 
make  clear  that  neonates  of  uncertain 
viability  may  be  subjected  to  added  risk 
only  if  the  research  is  intended  to 
enhance  the  probability  of  survival  of 
the  particular  neonate  to  the  point  of 
viability. 

Discussion  of  Conunents 

During  the  public  comment  period 
that  ended  September  4.  2001,  the 
Department  received  21  public 
comments  on  the  proposed  rule  from 
interested  parties.  The  comments  are 
summarized  as  follows; 

Paternal  Consent  for  Participation  in 
Research  Directed  Solely  at  the  Fetus 

The  Department  proposed  requiring 
paternal  consent  (with  specified 
exceptions)  for  participation  in 
federally-funded  research  that  is 
directed  solely  at  the  fetus.  One 
commenter  endorsed  the  change,  saying 
that  it  is  appropriate.  Eight  commenters 
objected  to  the  change.  Of  these,  two 
indicated  that  paternal  consent  should 
be  required  for  any  research  that 
involves  more  than  minimal  risk  to  the 
fetus,  and  six  indicated  paternal  consent 
should  not  be  required  in  any  research 
involving  the  fetus  because  to  do  so  is 
contrary  to  clinical  standards,  does  not 
recognize  a  woman's  autonomy  or  her 
interest  in  protecting  her  fetus, 
presumes  exclusion  of  pregnant  women 
from  participating  in  research,  could 
delay  participation  in  research,  and 
could  require  pregnant  women  to 
disclose  HIV  status  to  fathers  when  such 
disclosure  is  not  ordinarily  required. 
These  six  commenters  also  stated  that 
potential  benefit  to  the  mother  and  the 
fetus  is  not  separable;  and  that 
determination  of  benefit  is  subjective. 

The  Department  finds  that 
modification  of  the  consent  provisions 
as  proposed  is  the  most  respectful  of  the 
parents'  joint  interests  in  their  fetus's 
health.  The  preamble  to  the  January  rule 
explained  that  consent  requirements  for 


research  involving  pregnant  women 
were  modified  to  address  cases  in  which 
a  requirement  for  the  father's  consent 
had  been  a  barrier  to  participation  in 
research  which  held  potential  benefit 
for  both  pregnant  women  and  their 
fetuses.  We  believe  that  this  problem  is 
addressed  by  the  clarification  in  this 
rule  that  only  the  mother's  consent  is 
required  for  participation  in  research 
that  may  benefit  both  the  pregnant 
woman  and  the  fetus.  In  addition,  a 
father's  consent  would  not  be  needed 
for  a  woman  to  participate  in  a  research 
activity  that  would  benefit  her  health. 

Two  commenters  pointed  out  that 
consent  requirements  are  not  addressed 
for  research  with  no  prospect  of  benefit 
for  the  mother  or  her  fetus,  when  the 
risk  to  the  fetus  is  not  greater  than 
minimal  and  the  purpose  of  the  research 
is  the  development  of  important 
biomedical  knowledge  which  cannot  be 
obtained  by  any  other  means.  The 
Department  has  modified  the  rule  to 
clarify  that  only  maternal  consent  is 
required  in  this  circumstance, 
consistent  with  the  other  consent 
requirements  of  this  section.  The 
Department  finds  that  requiring  consent 
of  both  parents  when  risk  to  the  fetus  is 
no  greater  than  minimal,  and  the 
purpose  of  the  research  is  the 
development  of  important  biomedical 
knowledge  that  cannot  be  obtained  by 
any  other  means,  would  potentially 
impede  important  research  and  would 
not  create  additional  protections  for  the 
fetus. 

Three  commenters  stated  that  the 
qualification  that  paternal  consent  need 
not  be  obtained  if  he  is  unable  to 
consent  because  of  "unavailability, 
incompetence,  or  temporary  incapacity" 
is  unclear,  and  questioned  whether 
paternal  consent  is  required  in  cases  of 
rape.  The  Department  has  modified  the 
rule  to  clarify  that  paternal  consent  is 
not  required  in  cases  of  rape  and  incest. 

Use  of  the  Tenns  Fetus  and  Neonate 

The  Department  proposed  using  the 
terms  "fetus"  to  describe  ein  infant  prior 
to  delivery,  and  "neonate"  to  describe 
an  infant  following  delivery.  Four 
commenters  endorsed  use  of  the  term 
'neonate"  to  refer  to  an  infant  after 
delivery;  one  of  these  commenters 
added  that  the  change  is  consistent  with 
clinical  definitions.  Six  commenters 
objected,  stating  that  use  of  the  term 
neonate  is  confusing,  conflicts  with 
traditional  medical  terminology,  will 
cause  research  conducted  under  subpart 
B  to  overlap  with  research  conducted 
under  subpart  D,  and  will  cause 
mislabeling  of  fetal  deaths. 

The  Department  finds  that  using  the 
term  "fetus"  only  for  those  infants  that 
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have  not  been  delivered  is  preferable 
because  it  is  more  consistent  with  the 
ordinary-  understanding  of  that  word 
and  that  it  is  appropriate  to  distinguish 
between  infants  that  have  and  have  not 
been  delivered  by  introducing  the  term 
neonate  for  an  infant  that  has  been 
delivered.  This  definitional  change  does 
not  alter  the  strong  protections  the  rule 
gives  to  pregnant  women  and  fetuses,  or 
change  the  regulator)'  framework  that 
has  been  established  to  guide  decisions 
regarding  conduct  of  federally- 
supported  research.  The  Department 
recognizes  that  the  term  "neonate" 
customarily  refers  to  the  first  28  davs  of 
life  following  deliver.'.  The  rule  is  not 
intended  to  alter  this  customar>' 
definition.  The  rule  categorizes  research 
involving  neonates  of  uncertain  viability 
or  nonviable  neonates  as  covered  by 
subpart  B.  and  research  involving  viable 
neonates  as  covered  by  subpart  D.  The 
Department  notes  that  subpart  B  applies 
only  to  research.  Because  the  vast 
majority  of  fetuses  and  neonates  are  not 
involved  in  any  research  protocol, 
subpart  B  is  not  likely  to  alter  the  ways 
that  fetal  deaths  generally  are  labeled 
and  reported  throughout  the  medical 
community. 

Research  Involving  Neonates  of 
Uncertain  Viability 

The  Department  proposed  to  clarif\' 
that  research  mvolving  risk  is  permitted 
on  neonates  of  uncertain  viability  only 
when  it  is  intended  to  increase  the 
probability  of  survival.  One  commenter 
supported  this  change.  Four 
commenters  objected,  stating  that  the 
level  of  risk  for  neonates  of  uncertain 
viability  should  not  be  less  than  that  for 
viable  neonates,  and  tliat  research 
involving  these  subjects  should  be 
covered  under  subpart  D.  Three  of  these 
commenters  also  stated  that  a  'no-risk" 
standard  for  research  is  not  feasible.  The 
Department  finds  that  it  is  appropriate 
to  provide  greater  protections  for 
neonates  of  uncertain  viability  and  to 
make  clear  that  these  neonates  may  be 
subjected  to  added  risk  only  if  the 
research  is  intended  to  enhance  the 
particular  neonate's  probability  of 
survival  to  the  point  of  viability.  The 
Department  has  modified  language 
concerning  research  that  develops 
important  biomedical  knowledge  that 
caimot  be  obtained  by  other  means  to 
clarify'  that  such  research  can  only  be 
conducted  on  neonates  of  uncertain 
viability  and  nonviable  neonates  when 
it  will  pose  no  added  risk.  This  language 
is  consistent  with  statutory 
requirements  under  42  U.S.C.  289g. 

Further,  three  commenters  proposed 
alternative  definitions  of  viability,  and 
one  commented  that  determination  of 


viability  is  not  a  one-time  decision.  The 
Department  finds  that  the  definition 
provided  in  the  rule  provides 
appropriate  protection  to  neonates  in 
this  vulnerable  status,  and  intends  that 
the  determination  of  viability  be  made 
at  the  time  of  enrollment  in  any  relevant 
research. 

General  Comments 

Six  commenters  stated  that  language 
from  HHS  appropriations  statutes 
regarding  research  involving  embryos 
should  be  incorporated  into  the 
regulations  and  that  either  a  definition 
of  'embr>'o"  should  be  added  to  the 
regulations  or  the  definition  of  "fetus" 
should  be  revised.  One  commenter 
noted  that  the  definition  of  fetus 
contained  in  the  regulations  is 
confusing,  as  it  includes  embr\'os  And 
two  commenters  stated  general 
opposition  to  any  research  involving 
embr>'os.  The  Department  finds  that  the 
current  definition  of  fetus  contained  in 
the  regulations  appropriately  includes 
embryos  in  utero.  and  that  research 
involving  embryos  is  otherwise 
adequately  addressed  by  existing 
statutory  requirements. 

Four  commenters  stated  that  the 
regulations  should  incorporate  language 
from  42  U.S.C.  289g(b)  regarding  the 
risk  standard  for  aborted  fetuses  and 
fetuses  carried  to  term.  The  Department 
finds  that  existing  regulations  make  no 
distinction  between  fetuses  intended  to 
be  aborted  and  those  to  be  carried  to 
term  and  ensures  that  decisions 
regarding  whether  to  carry  the  fetus  to 
term  are  separate  from  the  research.  The 
Department  also  finds  that  these  risk 
standards  are  appropriately  addressed 
by  existing  statutes.  These  four 
commenters  also  stated  that  the 
regulations  should  retain  the 
requirement  that  risk  to  the  fetus  should 
be  no  more  than  needed  to  meet  the 
health  needs  of  the  mother  or  fetus.  The 
Department  believes  that  the  existing 
standard,  that  the  risk  posed  is  the  least 
possible  for  achieving  objectives  of 
research,  more  appropriately  covers  all 
research  that  may  be  conducted  under 
this  section  In  some  cases,  the  objective 
of  the  research  is  to  potentially  benefit 
the  mother  or  her  fetus.  In  other  cases. 
the  objective  of  the  research  is  to 
develop  important  biomedical 
knowledge  which  cannot  be  obtained  by 
any  other  means. 

Four  commenters  stated  that  the 
regulations  should  incorporate  statutes 
governing  fetal  tissue  research.  The 
Department  finds  that  research 
involving  fetal  tissue  is  adequately 
addressed  by  existing  statutory 
requirements,  and  that  these 
requirements  are  referenced 


appropriately  in  section  46.206  of  the 
rule.  These  four  commenters.  as  well  as 
two  other  commenters.  noted  that  the 
provisions  in  the  regulation  concerning 
fetal  tissue  research  inappropriatelv 
refer  to  the  material  as  "neonatal" 
material.  The  Department  has  corrected 
this  drafting  error. 

One  commenter  objected  to  the 
requirement  that,  where  scientifically 
appropriate,  preclinical  studies  on 
pregnant  animals  and  clinical  studies  on 
non-pregnant  women  be  conducted  to 
provide  data  for  assessing  potential  risks 
to  pregnant  women  and  fetuses  because 
it  may  delay  important  research.  The 
Department  finds  that  such  studies  may 
provide  important  data  regarding 
assessment  of  risks  to  pregnant  women 
and  fetuses. 

One  commenter  obser\'ed  that 
requirements  regarding  inducements 
and  decisions  to  terminate  a  pregnancy 
are  not  relevant  to  research  involving 
neonates.  The  Department  has  corrected 
this  drafting  error  by  deleting  the 
previous  46.205(a)(3)  and  (4). 

One  commenter  noted  that  the 
regulations  do  not  directly  address  in 
vitro  fertilization  research,  although  this 
topic  is  listed  in  the  title  and  a 
definition  is  provided.  The  Department 
has  deleted  in  vitro  fertilization  research 
from  the  title  and  the  definitions. 

One  commf^nter  supported  the 
Department's  distinction  between 
therapeutic  and  nontherapeutic  research 
in  this  rule;  and  two  commenters 
opposed  making  such  a  distinction.  The 
Department  has  retained  existing 
regulatory  language,  finding  that  such  a 
distinction  is  a  valid  factor  in  assessing 
this  type  of  proposed  research. 

Five  commenters  objected  to  the 
provision  permitting  the  Secretary  to 
conduct  or  fund  research  involving 
pregnant  women,  fetuses,  or  neonates 
that  does  not  otherwise  meet  the 
requirements  of  the  rule  when  the 
research  presents  an  opportunity  to 
understand,  prevent,  or  alleviate  a 
serious  problem  affecting  the  health  or 
welfare  of  these  subjects,  will  be 
conducted  in  accordance  with  sound 
ethical  principles  and  with  informed 
consent.  The  Department  has  retained 
this  provision  While  such  research 
would  not  normally  be  supported,  it  is 
important  to  retain  the  flexibility  to 
support  such  research  to  protect  and 
advance  the  health  and  well-being  of 
these  subjects  This  pro\'ision  replaces  a 
former  requirement  for  review  of  such 
research  by  an  ethics  advisory  board, 
which  was  nullified  by  1993  legislation. 
Pub.  L.  103—43  Moreover,  the  Secretary 
will,  as  required  under  the  current 
section,  consult  with  experts  and  seek 
public  comment  prior  to  determining 
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whether  such  research  should  be 
supported  bv  the  Department.  Further, 
any  such  research  must  be  conducted  in 
accordance  with  sound  ethical 
principles. 

Two  commenters  objected  to 
permitting  use  of  exemptions  found 
under  subpart  A  of  the  regulations  in 
research  conducted  under  subpart  B. 
The  Department  has  retained  this 
provision,  finding  that  permitting  these 
exemptions  is  consistent  with  other 
provisions  of  the  rule,  and  will  not 
increase  risks  to  subjects  covered  by 
subpart  B 

One  commenter  objected  to  the  order 
of  the  definitions.  The  Department  has 
retained  alphabetical  order  for  ease  of 
reference 

One  commenter  noted  that  the  change 
in  presumption  for  inclusion  in 
research,  as  modified  in  the  [anuarv 
rule,  creates  an  appearance  of  promoting 
research  over  protection  of  subjects.  The 
Department  has  retained  existing 
language,  finding  that  it  is  important  to 
promote  a  presumption  of  inclusion 
rather  than  exclusion,  and  to  respect 
autonomy  of  research  subjects. 

One  commenter  questioned  the 
deletion  of  the  requirement  for  review 
by  an  Ethics  Advisor\-  Board  in  the 
[anuary  rule.  As  stated  above,  this 
change  was  made  in  light  of  1993 
legislation  nullifying  this  requirement. 
Pub  L  103^3    ' 

One  commenter  questioned  the  delay 
of  the  effective  date  of  the  fanuan*'  rule, 
stating  that  the  delay  was  implemented 
without  public  comment  in  a  final  rule 
published  on  May  16  (66  FR  27599).  As 
stated  in  that  notice  of  delay  of  effective 
date,  the  Department  determined  that 
notice  and  comment  requirements  of  5 
U.S.C.  553  did  not  apply  to  that  action 
because  it  was  a  rule  of  procedure,  or. 
alternatively,  because  it  fell  within  the 
good  cause  exception  to  rule  making 
requirements  because  obtaining  public 
comment  was  impracticable, 
unnecessarv .  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553'(b)(3(B). 
Moreover,  an  opportunity  for  comment 
has  been  provided  in  connection  with 
the  issuance  of  these  regulations 

Summary  of  Comments 

After  considering  the  comments,  the 
Department  is  adopting  the  rule  as 
proposed  except  for  the  changes  noted 
above.  Language  is  added  to  rlarifv  that 
only  maternal  consent  is  required  for 
research  that  does  not  involve  any 
prospect  of  benefit  for  the  mother  or  her 
fetus  and  the  purpose  (jf  the  research  is 
the  development  of  important 
biomedical  knowledge  which  cannot  be 
obtained  by  any  other  means  and  the 
risk  to  the  fetus  is  not  greater  than 


minimal.  Language  is  added  to  clarify 
that  paternal  consent  is  not  required  in 
cases  of  rape  and  incest.  The  term 
"added"  is  incorporated  to  clarif\-  that 
research  involving  nonviable  neonates 
and  neonates  of  uncertain  viability  that 
may  develop  important  biomedical 
knowledge  that  cannot  be  obtained  by 
any  other  means  may  be  conducted  only 
when  such  research  poses  no  added 
risk.  Drafting  errors,  as  noted  above,  are 
corrected. 

The  rule  is  effective  December  13 
2001.  All  initial  and  ongoing  projects 
reviewed  by  Institutional  Review  Boards 
(IRBs)  after  the  effective  date  under 
Assurances  with  DHHS,  Office  for 
Human  Research  Protections  (OHRP) 
must  be  reviewed  in  accordance  with 
these  rules. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
all  regulatory  actions  reflect 
consideration  of  the  costs  and  benefits 
they  generate  and  that  they  meet  certain 
standards,  such  as  avoiding  the 
imposition  of  unnecessary-  burdens  on 
the  affected  public.  If  an  action  is 
deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant 
regulatory  action"  contained  in  Sec.  3(f) 
of  the  Order,  a  pre-publication  review 
by  the  Office  of  Management  and 
Budget's  (OMB's)  Office  of  Information 
and  Regulatory-  Affairs  (OIRA)  is 
necessary.  OMB  deemed  this  rule  a 
"significant  regulatory  action.  '  as 
defined  by  Executive  Order  12866. 
Therefore,  the  rule  was  submitted  to 
OIRA  for  review  prior  to  its  publication 
in  the  Federal  Register 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Chapter  6)  requires  that 
regulatory  actions  be  analyzed  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  rule 
primarily  affects  individual  research 
subjects  and  institutions  that  receive 
funding  from  the  Department  of  Health 
and  Human  Services  for  research 
involving  human  subjects.  It  will  not 
have  the  effect  of  imposing  significant 
additional  costs  on  small  research 
institutions  that  are  within  the 
definition  of  small  entities.  Therefore, 
the  Secretary-  certifies  that  this  rule  will 
not  have  significant  impact  on  a 
substantial  number  of  small  entities  and 
that  preparation  of  an  initial  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements  that 
are  subject  to  Office  of  Management  and 


Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

List  of  Subjects  in  45  CFR  Part  46 

Health — clinical  research,  medical 
research. 

Dated:  October  26.  2001. 
Arthur  J.  Lawrence, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Health. 

Approved:  October  29.  2001. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 

Accordingly,  the  Department  of 
Health  and  Human  Services  amends 
part  46  of  the  Regulations  for  the 
Protection  of  Human  Subjects  (45  CFR 
part  46)  as  foUow-s: 

PART  46— {AMENDED] 

1.  Authority  citation  for  45  CFR  part 
46  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301:  42  U.S.C.  289(a). 

2.  Subpart  B  of  45  CFR  Part  46  is 
revised  to  read  as  follows: 

Subpart  B — Additional  Protections  for 
Pregnant  Women,  Human  Fetuses  and 
Neonates  Involved  in  Research 

Sec 

46.201  To  what  do  these  regulations  apply? 

46.202  Definitions. 

46.203  Duties  of  IRBs  in  connection  with 
research  involving  pregnant  women, 
fetuses,  and  neonate.s. 

46.204  Research  involving  pregnant  women 
or  fetuses. 

46.205  Research  involving  neonates. 

46.206  Research  involving,  after  delivery, 
the  placenta,  the  dead  fetus  or  fetal 
material. 

46.207  Research  not  otherwise  approvable 
which  presents  an  opportunity  to 
understand,  prevent,  or  alleviate  a 
serious  problem  affecting  the  health  or 
welfare  of  pregnant  women,  fetuses,  or 
neonates. 

Subpart  B — Additional  Protections  for 
Pregnant  Women,  Human  Fetuses  and 
Neonates  Involved  in  Research 

§  46.201    To  wtiat  do  these  regulations 
apply? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  applies 
to  all  research  involving  pregnant 
women,  human  fetuses,  neonates  of 
uncertain  viability,  or  nonviable 
neonates  conducted  or  supported  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  This  includes  all 
research  conducted  in  DHHS  facilities 
by  any  person  and  all  research 
conducted  in  any  facility  by  DHHS 
employees. 
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(b)  The  exemptions  at  §  46.101(b)(l ) 
through  (6)  are  applicable  to  this 
subpart. 

(c)  The  provisions  of  §46. 101(c) 
through  (i)  are  applicable  to  this 
subpart.  Reference  to  State  or  local  law-s 
in  this  subpart  and  in  §  46.101(f)  is 
intended  to  include  the  laws  of  federallv 
recognized  American  Indian  and  Alaska 
Native  Tribal  Governments. 

(d)  The  requirements  of  this  subpart 
are  in  addition  to  those  imposed  under 
the  other  subparts  of  this  part. 

§46.202    Definttions. 

The  definitions  in  §46.102  shall  be 
applicable  to  this  subpart  as  well.  In 
addition,  as  used  in  this  subpart: 

(a)  Dead  fetus  means  a  fetus  that 
exhibits  neither  heartbeat,  spontaneous 
respiratory  activity,  spontaneous 
movement  of  voluntarv-  muscles,  nor 
pulsation  of  the  umbilical  cord. 

(b)  Deliven,-  means  complete 
separation  of  the  fetus  from  the  woman 
by  expulsion  or  extraction  or  any  other 
means. 

(c)  Fetus  means  the  product  of 
conception  from  implantation  until 
deliver,'. 

(d)  Neonate  means  a  newborn. 

(e)  Nonviable  neonate  means  a 
neonate  after  deliver\-  that,  although 
living,  is  not  viable. 

(f)  Pregnancy  encompasses  the  period 
of  time  from  implantation  until 
deliver>-.  A  woman  shall  be  assumed  to 
be  pregnant  if  she  exhibits  any  of  the 
pertinent  presumptive  signs  of 
pregnancy,  such  as  missed  menses,  until 
the  results  of  a  pregnancy  test  are 
negative  or  until  deliver.-. 

(g)  Secretary  means  the  Secretary-  of 
Health  and  Human  Ser\ices  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  authority  has  been 
delegated. 

(h)  Viable,  as  it  pertains  to  the 
neonate,  means  being  able,  after 
delivery,  to  sur\-ive  (given  the  benefit  of 
available  medical  therapy)  to  the  point 
of  independently  maintaining  heartbeat 
and  respiration.  The  Secretary  may  from 
time  to  time,  taking  into  account 
medical  advances,  publish  in  the 
Federal  Register  guidelines  to  assist  in 
determining  whether  a  neonate  is  viable 
for  purposes  of  this  subpart.  If  a  neonate 
is  viable  then  it  may  be  included  in 
research  only  to  the  extent  permitted 
and  in  accordance  with  the 
requirements  of  subparts  A  and  D  of  this 
part. 

§46.203    Duties  of  IRBs  in  connection  with 
research  involving  pregnant  women, 
fetuses,  and  neonates. 

In  addition  to  other  responsibilities 
assigned  to  IRBs  under  this  part,  each 


IRB  shall  review-  research  covered  bv 
this  subpart  and  approve  only  research 
w-hich  satisfies  the  conditions  of  all 
applicable  sections  of  this  subpart  and 
the  other  subparts  of  this  part. 

§46.204     Research  involving  pregnant 
women  or  fetuses. 

Pregnant  women  or  fetuses  mav  be 
involved  in  research  if  all  of  the 
following  conditions  are  met: 

(a)  Where  scientifically  appropriate, 
preclinical  studies,  including  studies  on 
pregnant  animals,  and  clinical  studies, 
including  studies  on  nonpregnant 
women,  have  been  conducted  and 
pro\ide  data  for  assessing  potential  risks 
to  pregnant  women  and  fetuses: 

(b)  The  risk  to  the  fetus  is  caused 
solely  by  interv-entions  or  procedures 
that  hold  out  the  prospect  of  direct 
benefit  for  the  w-oman  or  the  fetus;  or, 
if  there  is  no  such  prospect  of  benefit, 
the  risk  to  the  fetus  is  not  greater  than 
minimal  and  the  purpose  of  the  research 
IS  the  development  of  important 
biomedical  knowledge  w-hich  cannot  be 
obtained  by  any  other  means: 

(c)  Any  risk  is  the  least  possible  for 
achieving  the  objectives  of  the  research; 

(d)  If  the  research  holds  out  the 
prospect  of  direct  benefit  to  the 
pregnant  woman,  the  prospect  of  a 
direct  benefit  botli  to  the  pregnant 
woman  and  the  fetus,  or  no  prospect  of 
benefit  for  the  woman  nor  the  fetus 
when  risk  to  the  fetus  is  not  greater  than 
minimal  and  the  purpose  of  the  research 
is  the  development  of  important 
biomedical  knowledge  that  cannot  be 
obtained  by  any  other  means,  her 
consent  is  obtained  in  accord  with  the 
informed  consent  provisions  of  subpart 
A  of  this  part; 

(e)  If  the  research  holds  out  the 
prospect  of  direct  benefit  solely  to  the 
fetus  then  the  consent  of  the  pregnant 
woman  and  the  father  is  obtained  in 
accord  with  the  informed  consent 
provisions  of  subpart  A  of  this  part, 
except  that  the  father's  consent  need  not 
be  obtained  if  he  is  unable  to  consent 
because  of  unavailability. 
incompetence,  or  temporar>-  incapacitv 
or  the  pregnancy  resulted  from  rape  or 
incest. 

(f)  Each  indi\idual  providing  consent 
under  paragraph  (d)  or  (e)  of  this  section 
is  fully  informed  regarding  the 
reasonably  foreseeable  impact  of  the 
research  on  the  fetus  or  neonate- 

(g)  For  children  as  defined  in 

§46, 402(a)  who  are  pregnant,  assent  and 
permission  are  obtained  in  accord  with 
the  provisions  of  subpart  D  of  this  part; 

(h)  No  inducements,  monetary-  or 
otherwise,  w-ill  be  offered  to  terminate  a 
pregnancy; 


(i)  Individuals  engaged  in  the  research 
will  have  no  part  in  any  decisions  as  to 
the  timing,  method,  or  procedures  used 
to  terminate  a  pregnancy;  and 

(j)  Individuals  engaged  in  the  research 
will  have  no  part  in  determining  the 
viability  of  a  neonate 

§46.205     Research  involving  neonates. 

(a)  Neonates  of  uncertain  \'iabilitv  and 
nonviable  neonates  may  be  involved  in 
research  if  all  of  the  following 
conditions  are  met; 

(1)  Where  scientifically  appropriate, 
preclinical  and  clinical  studies  have 
been  conducted  and  provide  data  for 
assessing  potential  risks  to  neonates. 

(2  I  Each  individual  providing  consent 
under  paragraph  rb)(2)  or  (c)(5)  of  this 
section  is  fuUv  informed  regarding  the 
reasonably  foreseeable  impact  of  the 
research  on  the  neonate 

(3)  Individuals  engaged  in  the 
research  will  have  no  part  in 
determining  the  viability  of  a  neonate. 

(4)  The  requirements  of  paragraph  fb) 
or  (c)  of  this  section  have  been  met  as 
applicable. 

(b)  Neonates  of  uncertain  viabilitv 
Until  it  has  been  ascertained  whether  or 
not  a  neonate  is  viable,  a  neonate  may 
not  be  involved  in  research  covered  by 
this  subpart  unless  the  follow-ing 
additional  conditions  are  met: 

(1)  The  IRB  determines  that: 
(i)  The  research  holds  out  the 

prospect  of  enhancing  the  probability  of 
survival  of  the  neonate  to  the  point  of 
viability,  and  any  risk  is  the  least 
possible  for  achieving  that  objective,  or 
(ii)  The  purpose  of  the  research  is  the 
development  of  important  biomedical 
knowledge  which  cannot  be  obtained  by 
other  means  and  there  will  be  no  added 
risk  to  the  neonate  resulting  from  the 
research;  and 

(2)  The  legally  effective  informed 
consent  of  either  parent  of  the  neonate 
or,  if  neither  parent  is  able  to  consent 
because  of  unavailability, 
incompetence,  or  temporary-  incapacity, 
the  legally  effective  informed  consent  of 
either  parent's  legally  authorized 
representative  is  obtained  in  accord 
w-ith  subpart  A  of  this  part,  except  that 
the  consent  of  the  father  or  his  legallv 
authorized  representative  need  not  be 
obtained  if  the  pregnancy  resulted  from 
rape  or  incest. 

(c)  Nonviable  neonates.  After  deliver.- 
nonviable  neonate  may  not  be  involved 
in  research. covered  by  this  subpart 
unless  all  of  the  follow-ing  additional 
conditions  are  met: 

(1 )  Vital  functions  of  the  neonate  will 
not  be  artificially  maintained; 

(2)  The  research  will  not  terminate  the 
heartbeat  or  respiration  of  the  neonate; 

(3)  There  will  be  no  added  risk  to  the 
neonate  resulting  from  the  research; 
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(4)  The  purpose  of  the  research  is  the 
development  of  important  biomedical 
knowledge  that  cannot  be  obtained  by 
other  means;  and 

(5)  The  legally  effective  informed 
consent  of  both  parents  of  the  neonate 
is  obtained  in  accord  with  subpart  A  of 
this  part,  except  that  the  waiver  and 
alteration  provisions  of  §  46.1 16(c)  and 
(d)  do  not  apply.  However,  if  either 
parent  is  unable  to  consent  because  of 
unavailability,  incompetence,  or 
temporary  incapacity,  the  informed 
consent  of  one  parent  of  a  nonviable 
neonate  will  suffice  to  meet  the 
requirements  of  this  paragraph  (c)(5), 
except  that  the  consent  of  the  father 
need  not  be  obtained  if  the  pregnancy 
resulted  from  rape  or  incest.  The 
consent  of  a  legally  authorized 
representative  of  either  or  both  of  the 
parents  of  a  nonviable  neonate  will  not 
suffice  to  meet  the  requirements  of  this 
paragraph  (c)(5) 

(d)  Viable  neonates.  A  neonate,  after 
deli\ery.  that  has  been  determined  to  be 
viable  may  be  included  in  research  only 
to  the  extent  permitted  by  and  in  accord 
with  the  requirements  of  subparts  A  and 
D  of  this  part. 

§  46.206    Research  involving,  after  delivery. 
tt>e  placenta,  the  dead  fetus  or  fetal 
material. 

(a)  Research  involving,  after  delivery, 
the  placenta:  the  dead  fetus;  macerated 
fetal  material;  or  cells,  tissue,  or  organs 
excised  from  a  dead  fetus,  shall  be 
conducted  only  in  accord  with  any 
applicable  Federal.  State,  or  local  laws 
and  regulations  regarding  such 
activities. 

(b)  If  information  associated  with 
material  described  in  paragraph  (a)  of 
this  section  is  recorded  for  research 
purposes  in  a  manner  that  living 
individuals  can  be  identified,  directly  or 
through  identifiers  linked  to  those 
individuals,  those  individuals  are 
research  subjects  and  all  pertinent 
subparts  of  this  part  are  applicable. 

§46.207     Research  not  otherwise 
approvable  which  presents  an  opportunity 
to  understand,  prevent,  or  alleviate  a 
serious  problem  affecting  the  health  or 
welfare  of  pregnant  women,  fetuses,  or 
neonates. 

The  Secretary  will  conduct  or  fund 
research  that  the  IRB  does  not  believe 
meets  the  requirements  of  §  46.204  or 
§  46.205  only  if: 

(a)  The  IRB  finds  that  the  research 
presents  a  reasonable  opportunitv  to 
further  the  understanding,  prevention, 
or  alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
pregnant  women,  fetuses  or  neonates; 
and 


(b)  The  Secretary,  after  consultation 
with  a  panel  of  experts  in  pertinent 
disciplines  (for  example:  science, 
medicine,  ethics,  law)  and  following 
opportunity  for  public  review  and 
comment,  including  a  public  meeting 
announced  in  the  Federal  Register,  has 
determined  either: 

(1)  That  the  research  in  fact  satisfies 
the  conditions  of  §  46.204.  as  applicable; 
or 

(2)  The  following: 

(i)  The  research  presents  a  reasonable 
opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
pregnant  women,  fetuses  or  neonates; 

(ii)  The  research  will  be  conducted  in 
accord  with  sound  ethical  principles; 
and 

(iii)  Informed  consent  will  be 
obtained  in  accord  with  the  informed 
consent  provisions  of  subpart  A  and 
other  applicable  subparts  of  this  part. 

(FR  Do<    01-28440  Filed  11-9-01;  8:45  am] 
BILLING  CODE  4150-04-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 

RIN  1018-AH79 

Migratory  Bird  Hunting;  l^te  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds; 
Correction 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  correction. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
published  a  document  in  the  September 
28,  2001.  Federal  Register  prescribing 
the  hunting  seasons,  hours,  areas,  and 
daily  bag  and  possession  limits  for 
general  waterfowl  seasons  and  those 
early  seasons  for  which  States 
previously  deferred  selection.  This 
document  corrects  errors  in  the  season 
dates  and  other  pertinent  information 
for  the  States  of  Illinois,  North  Carolina. 
South  Carolina,  Texas,  and  Vermont. 
DATES:  This  rule  was  effective  on 
September  28,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew.  Chief.  Division  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior.  (703)  358-1714, 
SUPPLEMENTARY  INFORMATION:  In  the 
September  28.  2001.  Federal  Register 
(66  FR  49748),  we  published  a  final  rule 


prescribing  hunting  seasons,  hours, 
areas,  and  daily  bag  and  possession 
limits  for  general  waterfowl  seasons, 
certain  other  migratorv  bird  seasons, 
and  those  early  seasons  for  which  States 
previously  deferred  selection.  The  rule 
contained  errors  in  the  entries  for 
Illinois,  North  Carolina.  South  Carolina, 
Texas,  and  Vermont,  which  are 
discussed  briefly  below  and  corrected 
by  this  notice. 

We  received  public  comment  on  the 
proposed  rules  for  the  seasons  and 
limits  established  by  the  September  28 
final  rule.  We  addressed  these 
comments  in  final  rules  published  in 
the  August  21.  2001,  (66  FR  44010)  and 
September  27.  2001.  (66  FR  49478) 
Federal  Registers.  The  corrections  are 
typographical  in  nature  and  involve  no 
substantial  changes  to  the  substance  in 
the  contents  of  the  prior  proposed  and 
final  rules. 

In  rule  FR  Doc.  01-24292  published 
September  28.  2001  (66  FR  49748), 
make  the  following  corrections: 

§20.105    [Corrected] 

1.  On  page  49756  under  the  heading 
Vermont,  subheading  Canada  Geese,  the 
subheadings  "Lake  Champlain  and 
Interior  Zones'"  and  "Connecticut  River 
Zone'"  are  inserted;  across  from  the 
subheading  Lake  Champlain  and 
Interior  Zones,  the  season  dates  of  "Oct. 
27-Nov.  25"  are  inserted;  across  from 
the  subheading  Connecticut  River  Zone, 
the  season  dates  of  "Oct.  2-Nov.  4  & 
.Nov.  21-Dec.  1  "  are  inserted. 

2.  On  page  49756  under  the  heading 
Vermont,  subheading  Light  Geese,  the 
subheadings  "Lake  Champlain  and 
Interior  Zones"  and  "Connecticut  River 
Zone"  are  inserted;  across  from  the 
subheading  Lake  Champlain  and 
Interior  Zones,  the  season  dates  of  "'Oct. 
10-Dec.  28  &  Mar.  1-Mar.  10  '  are 
inserted;  across  from  the  subheading 
Connecticut  River  Zone,  the  season 
dates  of  "Oct.  2-Dec.  16  "  are  inserted. 

3.  On  page  49756  under  the  heading 
West  Virginia,  subheading  Canada 
Geese,  subheading  Zone  2,  the  season 
dates  of  "Dec.  21  Jan.  31"  are  corrected 
to  read  "Dec.  21-Ian.31." 

4.  On  page  49757  under  the  heading 
Illinois,  subheading  Brant,  the  bag  and 
possession  limits  are  corrected  to  read 

"1  and  2   "  Remove  the  "2"  from  under 
the  subheading  Brant. 

5.  On  page  49762  under  the  heading 
Texas,  subheading  Geese,  subheading 
East  Tier,  subheading  Light  Geese,  the 
season  dates  ■'Oct.28-Ian.21  "  are 
corrected  to  read  "Oct.  27-Ian.  20" 

6.  On  page  49766  under  the  heading 
North  Carolina,  the  season  dates  for  the 
youth  waterfowl  hunting  day  are 
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corrected  to  read  "Ian.  26  &  27." 
Remove  "Ian.  26  "  from  under  the 
subheading  Ducks  and  geese. 

7.  On  page  49766  under  the  heading 
South  Carolina,  the  season  dates  for  the 
youth  waterfowl  hunting  day  are 
corrected  to  read  "Jan.  26  &  27." 
Remove  "Jan.  26  &  27"  from  under  the 
subheading  Ducks  and  geese. 

Dated;  October  24.  2001. 
loseph  E.  Doddridge. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  01-28296  Filed  11-^-01 :  8:45  am] 

BILLING  COD€  431&-55-l> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  648 

[Docket  No.  010413094-1094-01; 
060701  A] 

RIN  0648-AP10 


.D. 


Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Atlantic 
Deep-Sea  Red  Crab  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Extension  of  the  expiration  date 

of  an  emergency  interim  rule. 

SUMMARY:  NMFS  informs  the  public  that 
the  emergency  interim  rule  published 
on  May  8.  2001.  as  amended  on  July  23. 
2001,  to  govern  fishing  in  the  Atlantic 
deep-sea  red  crab  (Chaceon 
quinquedens)  (red  crab)  fishery  from 
May  18,  2001,  through  November  14, 
2001,  is  extended  for  an  additional  180 
days  to  continue  protection  of  red  crab 
while  permanent  measures  are  being 
developed  by  the  New  England  Fisher\- 
Management  Council  (Council).  The 
extension  adjusts  the  total  allowable 
catch  (TAG)  for  its  180-day  duration  to 
2.16  million  lb  (979.8  mt);  maintains  a 
possession  limit  of  65.000  lb  (29.5  mt) 
of  whole  red  crab  or  its  equivalent,  a 
trap/pot  limit  of  600  pots,  and  an 
incidental  catch  of  100  lb  (45.4  kg)  of 
whole  red  crab  per  fishing  trip.  The 
extension  also  continues  the 
requirements  for  a  letter  of 
authorization,  for  vessel  reporting  via  an 
interactive  voice  response  system,  and 
for  submission  of  vessel  trip  reports  for 
the  red  crab  fishery.  The  intended  effect 
of  extending  this  rule  is  to  continue  to 
prevent  or  eliminate  overfishing  and 
provide  immediate  protection  of  the  red 


crab  stock  in  the  previously  unregulated 
Atlantic  deep-sea  red  crab  fishery  in  the 
Northeast  region  while  a  Federal  fisher)- 
management  plan  (FMP)  is  being 
developed. 

DATES:  The  expiration  date  of  the 
emergency  interim  rule,  published  Mav 
8.  2001  (66  FR  23182).  as  amended  on ' 
July  23.  2001  (66  FR  38165).  is  extended 
effective  November  15.  2001.  through 
May  14.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  E 
Martin  Jaffe.  Fisherv  Policy  Analyst. 
978-281-9272.  fax  '978-281-9135,  e- 
mail  martin  jaffp^noan. gov 
SUPPLEMENTARY  INFORMATION: 

Background 

At  its  January  23.  2001 .  meeting,  the 
Council  requested  that  the  Secretarv  of 
Commerce  (Secretar>)  use  his  authority 
imder  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  to  promulgate 
emergency  regulations  to  address  the 
potential  for  a  rapid  increase  in  the 
harvesting  of  red  crab  and  to  halt  or 
prevent  overfishing,  while  providing 
immediate  protection  to  the  red  crab 
resource  as  the  Council  develops  an 
FMP  for  red  crab  .\r\  emergency  interim 
rule  to  implement  management 
measures  for  the  red  crab  fishen'  was 
published  on  May  8.  2001  (66  FR 
23182).  effective  May  18.  2001.  through 
November  14.  2001.  A  full  discussion  of 
the  status  of  the  red  crab  stock  and  the 
need  for  emergency  interim  action  is 
found  in  the  preamble  to  the  emergency 
interim  rule  and  is  not  repeated  here. 

On  July  23.  2001.  NMFS  amended  the 
emergency  interim  rule  (66  FR  38165) 
by  revising  the  conversion  factor  for 
determining  live  weight  landings  where 
red  crab  are  landed  in  a  butchered  state 
Based  on  comments  subsequently 
received,  additions/modifications  to 
those  conversions  may  again  be  needed 
in  the  long  term  and  will  be  fully 
addressed  in  the  FMP  under 
development. 

On  August  2,  2001.  83.9  percent  of  the 
red  crab  total  allowable  catch  (TAG)  was 
landed  and.  based  on  projections  that 
the  TAC  would  be  reached  as  of  August 
17.  2001.  NMFS  closed  the  directed 
fishery  effective  on  August  17,  2001 

After  promulgating  the  initial 
emergency  interim  rule.  NMFS  was 
sued  in  the  Federal  District  Court  of 
Virginia  by  the  owners  of  two  large  crab 
processor  vessels  on  grounds  that 
emergency  rulemaking  was  not  justified 
and  that  the  rule  was  not  supported  by 
the  record.  On  a  motion  to  change  venue 
by  the  intervener  New  England  Red 
Crab  Harvesters  Association,  the  lawsuit 
was  recently  transferred  to 
Massachusetts.  In  promulgating  this 


extension  to  the  emergency  interim  rule, 
NTvlFS  has  taken  into  account  all  issues 
covered  in  this  lawsuit  and  concluded 
that  the  measures  included  in  this  rule 
are  necessar\-  for  a  risk-averse  approach 
to  protecting  the  red  crab  resource. 

This  action  °xtends  the  emergency 
interim  measuies  for  180  days,  effective 
November  15.  2001   Emergency  interim 
measures  extended  by  this  action 
include  a  TAC  of  2.16  million  lb  (979  8 
mt)  This  TAC  is  based  on  one-half  of  an 
annual  TAC  of  5.0  million  lb  (2.268  mt) 
reduced  by  the  overage  caught  during 
the  initial  emergencv  period  (which  was 
approximately  340.000  lb  (154.22  mt)). 
NMFS  reduced  the  TAC  for  the 
extension  period  by  the  amount  of  the 
overage  (340.000  lb  (154.22  mt))  from 
the  initial  period  in  order  to  ensure  that 
the  annual  TAC  of  5  0  million  lb  is  not 
exceeded  Other  measures,  which 
remain  the  same  as  in  the  initial 
emergency  interim  rule  include:  a 
possessionyianding  limit  of  65.000  lb 
(29.5  mt)  of  whole  red  crab,  or  its  whole 
weight  equivalent,  per  vessel  per  fishing 
trip;  a  trap/pot  limit  of  600  pots  per 
vessel;  and  an  incidental  catch  limit  of 
100  lb  (45. 4  kg)  of  red  crab  per  fishing 
trip  This  extension  also  continues  the 
requirements  for  a  letter  of 
authorization,  vessel  reporting  via  an 
interactive  voice  response  system,  and 
submission  of  vessel  trip  reports  for  the 
red  crab  fishery- 
Comments  and  Responses 

Comment  V  By  allowing  the 
continuation  of  fishing  by  vessels  that 
entered  the  fishen*  after  the  March  1. 
2000,  control  date,  the  emergency  rule 
does  not  protect  the  viability  of  the 
existing  fishery  nor  is  it  consistent  with 
national  and  international  fishery 
policy. 

Rpsponse-  The  emergency  rule 
contains  measures  that  NMFS  believes 
will  prevent  or  eliminate  overfishing  of 
the  red  crab  stock  in  the  short  term  from 
Cape  Hatteras  Light.  NC,  northward  to 
the  U.S. -Canada  border.  A  moratorium 
on  vessels  that  entered  the  red  crab 
fishen.'  after  the  control  date  is  a 
controversial  and  time-consuming 
action  to  implement  and  would  be 
better  addressed  in  the  Red  Crab  FMP 
currently  under  development. 

Comment  2:  The  emergency  rule  does 
not  prevent  substantial  damage  to  the 
historical  participants  in  the  Atlantic 
red  crab  fishers' 

Response:  The  emergency  rule 
establishes  a  65.000-lb  (29.5-mt! 
possession  limit,  which  has  been 
estimated  to  be  the  average  hold 
capacity  of  the  red  crab  vessels  that  had 
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been  fishing  at  least  1  year  prior  to  and 
including  the  control  date  of  March  1, 
2000.  This  trip  limit  was  selected  to 
allow  the  greatest  number  of  vessels 
with  a  recent  history  in  the  fishery  to 
continue  to  fish  while  not  precluding 
red  crab  fishing  by  any  vessel  that 
chooses  to  fish  under  the  emergency 
provisions. 

Comment  J:  If  the  emergenc:y  rule  is 
extended  it  should  be  modified  to  limit 
the  issuance  of  letters  of  authorization 
to  vessels  that  had  a  history  of 
substantial  participation  in  the  red  crab 


fisher\-  prior  to  March  1.  2000.  as 
requpsted  by  the  Council. 

Ht'^ponse:  At  its  January  23,  2001, 
meeting,  the  Council  approved  a  motion 
to  request  that  the  Secretary  use  his 
authority  to  promulgate  emergency 
regulations  to  halt  or  prevent  potential 
overfishing,  while  providing  immediate 
protection  to  the  red  crab  resource  as 
the  Council  develops  an  FMP  for  red 
crab.  The  management  measures 
implemented  by  this  emergency  rule  are 
intended  to  help  prevent  a  derby-type 
fishery'  and  are  intended  to  allow  the 


greatest  number  of  vessels  with  a  recent 
historv'  in  the  fishery  to  continue  to  fish 
w^hile  not  precluding  red  crab  fishing  by 
any  vessel  that  chooses  to  fish  under  the 
emergency  provisions. 

Authority:  16  I   S  c:   1801  et  seq. 

Dated;  November  7.  2001. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service 

(FR  Doc  01-28391  Filed  11-7-01;  4:52  pmj 
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Proposed  Rules 


Federal  Reeister 

Vol.  66,  No.  219 

Tuesday,  November  13,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposea 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-251-AD] 
RtN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NTRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (ADl. 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  include 
replacing  the  main  rudder  power 
control  unit  (PCU)  and  PCI'  vernier 
control  rod  bolts,  testing  the  mam 
rudder  PCU  to  detect  certain 
discrepancies  and  to  verifv  proper 
operation  of  the  PCU:  and  revising  the 
FAA-approved  Airplane  Flight  Manual 
procedures  to  correct  a  jammed  or 
restricted  flight  control  condition. 
Instead,  this  new  proposal  would 
require  installation  of  a  new  rudder 
control  system  and  changes  to  the 
adjacent  systems  to  accommodate  that 
new  rudder  control  svstem  This 
proposal  IS  prompted  by  FAA 
determinations  that  the  existing  system 
design  architecture  is  unsafe  due  to 
inherent  failure  modes,  including 
single-jam  modes  and  certain  latent 
failures  or  jams,  which,  when  combined 
with  a  second  failure  or  jam.  could 
cause  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane.  Additionallw  the 
current  rudder  operational  procedure  is 
not  effective  throughout  the  entire  flight 
envelope.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  identified  unsafe  condition 
DATES:  Comments  must  be  received  by 
January  14,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


.•\dministration  (FAA),  Transport 
.\irplane  Directorate.  ANM-1 14. 
Attention:  Rules  Docket  No   20Q1-NM- 
251-AD,  1601  Lind  Avenue.  S\V,, 
Renton.  Washington  980,55-40.56. 
Comments  mav  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m  . 
Monday  through  Friday,  except  Federal 
holidavs  Comments  mav  be  submitted 
via  fax'to  i425':  227-1232   Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment&faa  gov  Comments  '•ent 
via  fax  or  the  Internet  must  contain 
"Docket  No,  2001-NM-251-.\D'   m  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  9"  for 
Windows  or  ASCII  text 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W  Frev,  Aerospace  Engineer 
Systems  and  Equipment  Branch,  A.NM- 
130S.  F.A.^,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW  .  Renton 
Washington,  telephone  (425)  227-2673. 
fax  (425) 227-1181 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  in\  ited  to 
participate  m  the  making  of  the 
proposed  nale  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  receu'ed 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-:ssue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  .AD  is  being 
requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulatorv',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  .•Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 

summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket 

Commenters  wishing  the  F.A.-^.  to 
acknowledge  receipt  of  their  comments 

submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made   "Comments  to 
Docket  Number  2001-NM-251-.\D." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  mav  obtain  a  cop\  of  this 
NTRM  by  submitting  a  request  to  the 
FA,\.  Transport  Airplane  Directorate. 
ANM-114,  .Attention  Rules  Docket  No 
2001-NM-251-.\D,  1601  Lind  Avenue, 
SW  ,  Renton,  Washington  98055^056. 

Discussion 

On  iune  23,  199"   tne  FA.^  is-ued  AD 
97-14-04.  amendment  39-10061  162  FR 
35068.  June  30.  1997),  applicable  to 
certain  Boeing  Model  737-100.  -200. 
-300.  -400,  and  "500  series  airplanes. 
That  AD  includes  the  following 
requirements 

•  Replacement  of  the  main  rudder 
power  control  unit  (PCU)  with  a  newly 
designed  unit 

•  Tests  of  the  mam  rudder  PCU  to 
detect  excessive  internal  leakage  of 
hvdrauiic  fluid,  stalling,  or  reversal,  and 
to  verify  proper  operation  of  the  PCU. 

•  Replacement  of  the  vernier  control 
rod  bolls  with  newly  designed  bolts. 

The  actions  of  AD  97-14—04  were 
prompted  by  extensive  laboratorv 
testing  indicating  that  a  single  lammed 
secondar)  slide  in  the  mam  rudder  PCU 
serv!^  valve  could  result  m  an 
uncommanded  rudder  hardo\  er  event 
opposite  to  the  pilot-commanded  ;npu! 
That  .\D  also  was  prompted  b\  reports 
of  fracturing  of  the  \ernier  control  rod 
bolts  as  a  result  of  the  shank  ,  f  the  bolt 
running  into  the  threads  on  the  nutplate 
during  installation  of  the  rod  The 
requirements  of  that  .^D  are  intended  to 
pre\-ent  certain  single  lams  in  the  dual 
r oncentric  servo  vahe  from  i  ausint; 
uncommanded  rudder  hardo\  ers.  los^  of 
hmge  moment  due  to  excessive  internal 
leakage  in  the  rudder  control  system, 
and  fracturing  of  the  \ernier  control  rod 
bolts,  all  of  which  could  reduce  the 
controllabilitN'  of  the  airplane 
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On  October  20.  2000,  the  FAA  issued 
AD  2000-22-02.  amendment  39-11948 
(65  FR  64134.  October  26.  2000), 
applicable  to  all  Boeing  Model  737 
series  airplanes  That  AD  supersedes  AD 
9H-26-07,  amendment  39-9871  (62  FR 
15.  (anuarv  2.  1997).  to  require  revising 
the  FAA-approved  Airplane  Flight 
.Manual  (AFM)  procedure  in  AD  96-26- 
07  to  simplih'  the  instructions  for 
correcting  a  jammed  or  restricted  flight 
control  condition  AD  2000-22-02  was 
prompted  by  an  FAA  determination  that 
the  procedure  inserted  in  the  AFM  by 
AD  96-26-07  was  not  defined 
adequately.  The  actions  specified  in  AD 
2000-22-02  are  intended  to  ensure  that 
the  flight  crew  is  advised  of  the 
procedures  necessary  to  address  a 
condition  involving  a  jammed  or 
restricted  rudder  To  correct  the  format 
for  certain  AFM  material  described  in 
AD  2000-22-02.  on  November  9.  2000, 
the  FAA  issued  AD  2000-22-02  Rl. 
amendment  39-11948  (65  FR  69239. 
November  16.  2000) 

Actions  Since  Issuance  of  Previous 
Rules 

Since  the  issuance  of  AD  97-14-04, 
the  .National  Transportation  Safety 
Board  (NT.SB)  has  identified  the  most 
probable  cause  of  two  major  airplane 
accidents  as  a  jammed  secondary  slide 
m  the  main  rudder  PCU  servo  valve  in 
combination  with  overtravel  of  the 
priman,'  slide.  While  that  AD  addressed 
what  was  considered  to  be  the  most 
likely  cause  of  uncommanded  rudder 
hardovers.  the  FAA  recognized  that 
other  causes  were  still  possible. 

Subsequently,  the  FAA  determined 
that  the  existing  system  design 
architecture  is  unsafe  due  to  inherent 
failure  modes,  including  single-jam 
modes  and  certain  latent  failures  or 
jams,  which,  when  combined  with  a 
second  failure  or  lam.  could  cause  an 
uncommanded  rudder  hardover  event 
and  consequent  loss  of  control  of  the 
airplane.  These  failure  modes  remain 
even  following  accomplishment  of  the 
actions  required  bv  AD  97-14-04. 

In  addition,  the  FAA  has  received 
information  from  the  Independent  737 
Flight  Controls  Engineering  Test  and 
Evaluation  Board  (ETEB)  verifying  the 
existence  of  the  failure  modes  described 
above  in  the  rudder  system  of  all  Model 
737  series  airplanes  that  can  cause  an 
uncommanded  rudder  hardover. 

Because  of  the  e.\isting  design 
architecture,  the  FAA  issued  the 
previouslv  described  AD  2000-22-02 
Rl  to  include  a  special  non-normal 
operational  "Uncommanded  Rudder'" 
procedure,  which  provides  necessary 
instructions  to  the  flight  crew  for 
control  of  the  airplane  during  an 


uncommanded  rudder  hardover  event. 
The  revised  rudder  procedure  included 
in  AD  2000-22-02  Rl  is  implemented  to 
provide  the  flight  crew  with  a  means  to 
recover  control  of  the  airplane  following 
certain  failures  of  the  rudder  control 
system.  However,  such  a  procedure, 
which  is  unique  to  the  Model  737  series 
airplane,  adds  to  the  workload  of  the 
flight  crew  at  a  critical  time  when  the 
flight  crew  is  attempting  to  recover  from 
an  uncommanded  rudder  movement  or 
other  system  malfunction.  While  that 
procedure  effectively  addresses  certain 
rudder  system  failures,  the  FAA  finds 
that  such  a  procedure  will  not  be 
effective  in  preventing  an  accident  if  the 
rudder  control  failure  occurs  during 
takeoff  or  landing. 

For  these  reasons,  the  FAA  has 
determined  that  the  need  for  a  unique 
operational  procedure  and  the  inherent 
failure  modes  in  the  existing  rudder 
control  system,  when  considered 
together,  present  an  unsafe  condition.  In 
light  of  these  reasons,  the  FAA  proposes 
to  eliminate  the  unsafe  condition  by 
mandating  incorporation  of  a  newly 
designed  rudder  control  system.  The 
manufacturer  is  currently  redesigning 
the  rudder  system  to  eliminate  these 
rudder  failure  modes.  The  redesigned 
rudder  control  system  will  incorporate 
design  features  that  will  increase  system 
redundancy,  and  will  add  an  active  fault 
monitoring  system  to  detect  and 
annunciate  to  the  flight  crew  single  jams 
in  the  rudder  control  system.  If  a  single 
failure  or  jam  occurs  in  the  linkage  aft. 
of  the  torque  tube,  the  new  rudder 
design  will  allow  the  flight  crew  to 
control  the  airplane,  using  normal 
piloting  skills,  without  operational 
procedures  that  are  unique  to  this 
airplane  model. 

FAA's  Conclusions 

The  FAA  has  identified  failure  modes 
in  the  Model  737  rudder  control  system 
that  could  cause  loss  of  control  of  the 
airplane  if  a  single  jam  occurs,  or  if  a 
single  failure  combined  with  a  latent 
failure  occurs.  For  these  reasons,  the 
FAA  concludes  that  a  full  redesign  of 
the  rudder  is  warranted,  based  on  the 
knowledge  that  single  jams  and  single 
failures  with  latent  failures  in  the  flight 
control  system  can  cause  loss  of  control 
of  the  airplane. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  97-14-04  and  AD  2000- 
22-02  Rl  to  require  installation  of  a  new 
rudd^  control  system  and  applicable 


changes  to  the  adjacent  systems  to 
accommodate  the  new  rudder  control 
system  on  all  Model  737  series 
airplanes.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  Boeing  indicates  that  a  new- 
rudder  control  system  is  currently  being 
developed,  which  the  FAA  intends  to 
evaluate  for  possible  approval  as  an 
alternative  method  of  compliance  to  this 
proposed  AD. 

The  new  design  for  the  Model  737 
rudder  control  system  located  at  the  aft 
end  of  the  airplane  will  include  the 
installation  of  new  or  modified 
components  for  the  rudder  control 
system.  Such  components  will  include 
an  aft  torque  tube,  hydraulic  actuators, 
and  associated  control  rods;  and 
additional  w'iring  throughout  the 
airplane  to  support  failure  annunciation 
of  the  rudder  control  system  in  the  flight 
deck.  The  new  design  also  will 
incorporate  two  separate  inputs,  each 
with  an  override  mechanism,  to  two 
separate  servo  valves  on  the  main 
rudder  PCU.  The  input  to  the  standby 
PCU  also  will  include  an  override 
mechanism.  In  addition,  changes  to  the 
adjacent  systems  will  be  necessary,  such 
as  changes  to  the  flight  deck  indication 
and  standby  hydraulic  system  control. 

Cost  Impact 

There  are  approximately  4.500  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  2.000  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  new  installation  action  that  is 
proposed  in  this  AD  would  take 
approximately  700  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  5140,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
$364,000,000  (over  the  proposed  5-year 
compliance  time),  or  5182.000  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  the  action  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
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Regulatorv'  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulator.'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034.' February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10061  (62  FR 
35068,  June  30,  1997)  and  amendment 
3^11948  (65  FR  69239,  November  16, 
2000),  and  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

Boeing:  Docket  2001-NM-251-AD. 

Supersedes  .^D  97-14-04.  Amendment 
39-10061;  and  AD  2000-22-02  Rl. 
.\mendmenl  39-11948. 

Applicability:  .Ml  Model  737  series 
airplanes:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  ,\D.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane  due  to  inherent  failure 
modes,  including  single-jam  modes,  and 
c:ertain  latent  failure  or  jams  combined  with 
a  second  failure  or  jam;  accomplish  the 
following: 

Installation 

(a)  Within  5  years  after  the  effective  date 
of  this  AD,  do  the  actions  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO).  FAA. 

(1)  Install  a  new  rudder  control  system  that 
includes  new  components  such  as  an  aft 
torque  tube,  hydraulic  actuators,  and 
associated  control  rods,  and  additional 
wiring  throughout  the  airplane  to  support 
failure  annunciation  of  the  rudder  control 
system  in  the  flight  deck.  The  system  also 
must  incorporate:  two  separate  inputs,  each 
with  an  override  mechanism,  to  two  separate 
servo  valves  on  the  main  rudder  power 
control  unit  (PCU):  and  an  input  to  the 
standby  PCU  that  will  also  include  an 
override  mechanism. 

(2)  Make  applicable  changes  to  the  adjacent 
systems  to  accommodate  the  new  rudder 
control  system. 

Aitema6ve  Methods  of  Compliance 

(b)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  be 
used  if  appro\ed  b\  the  Manager,  Seattle 
ACO  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO 

(2|  .Alternative  methods  of  compliance. 
approved  previously  in  accordance  with  .AD 
97-l4-(M.  amendment  39-10061 .  are  not 
considered  to  h>e  approved  as  alternative 
methods  of  compliance  with  this  ,AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
.November  6.  2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 

(FR  Doc.  01-28334  Filed  11-9-01;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7420] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 

comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP), 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community  The 
respective  addresses  are  listed  in  the 
following  table 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B  Miller.  P.E  .  Chief,  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration.  FTMA.  500 
C  Street  SW  .  Washington.  DC  20472. 
(202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of  BFE 
and  modified  BFEs  for  each  community 
listed  below,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  BFEs  and  modified 
BFEs.  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3.  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
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existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  rf»quirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings 

National  Environmental  Policy  Act 

This  proposed  rule  is  categoricalK 
e.xcluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator.  Federal 
Insurance  and  Mitigation 


Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modifitHl  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibUity  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  .3(f)  of  Executive  Order  12866  of 
.September  30.  199.1.  Regulatorv 
Planning  and  Review.  38  FR  51735 

Executive  Order  12612.  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1  The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  e(  seq.; 

Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376.  §67  4 

2.  The  tables  published  under  the 
authority  of  §  67,4  are  proposed  to  be 
amended  as  follows; 


Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  '{NGVD) 


Effective 


Modified 


Communities  affected 


CALIFORNIA 
San  Diego  County  and  Incorporated  Areas 


Aivarado  Creek  At  Pennsylvania  Lane  extension  approximately  1 .000 

feet  downstream  of  70th  Street 
Approximately  2  000  'eet  downstream  of  Lake  Murray 

Boulevard 
Approximately    900   feet   downstream   of   Comanctie 

Boulevard 
Approximately  300  feet  upstream  of  Fietcher  Parkway 


None 

None 
None 
None 


•379    City  of  La  Mesa.  City  of 

San  Diego 
*407 

•425 

•454 


,  ADDRESSES 

City  of  La  Mesa  I 

Maps  are  available  for  Inspection  at  the  Department  of  Public  Works/Community  Development  City  Hall.  8130  Allison  Avenue.  La  Mesa  Cali- 
fornia 
Send  comments  to  The  Honorable  Art  Madna  Mayor.  City  of  La  Mesa  P  0   Box  937  La  Mesa,  California  91944-0937 
City  of  San  Diego 

Maps  are  available  tor  inspection  at  the  C^ty  Development  Services  Center.  1222  First  Avenue  Third  Floor.  San  Diego.  California. 
Send  comments  to  The  Honorable  Richard  M.  Murphy,  Mayor,  City  of  San  Diego.  200  C  Street.  11th  Floor,  San  Diego.  Califomia.  92101. 


NEBRASKA 
Colfax  County  and  Incorporated  Areas 


Shell  Creek  

V 

Approximately  800  feet  downstream  of  the  County 

Bndge  located  at  the  west  section-lme  of  the  south- 
west '4  of  section  9  T17N-R4E. 

None 

•1,331 

Colfax  County  (Unincor- 
porated Areas)  and  City 
of  Schuyler. 

Approximately  2  000  feet  downstream  of  U  S    High- 

•1 348 

•1,348 

way  30 

Approximateiy  4.600  feet  downstream  of  State  High- 
way 15 

At  County  Bndge  on  Colfax  Piafle  Counry  boundary 

•1.369 

•1,368 

None 

•1.445 

located  approximately  300  feet  south  of  middle  of  , 
west  section  line  of  section  19.                                    | 

ADDRESSES 
Colfax  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  the  County  Map  Repository  4i  i  East  1 1th  Street  Schuyler  NE  68661 

Send  comments  to  The  Honorable  Paul  Pekarek    Chairman    Colfax  County  Board  of  Commissioners.  411  East  11th  Street.  Schuyler,  NE 
68661 

City  of  Schuyler  j 

Maps  are  available  for  inspection  at  the  Community  Map  Repository   1103  B  Street  Schuyler  NE  68661. 
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Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  m  feet  *(NGVD) 


Effective 


Modified 


Communities  affected 


Send  comments  to  The  Honorable  David  F   Remecke,  Mayor  City  of  Schuyler  Municipal  Building   1103  B  Street.  Schuyler,  NE  68661 

OKLAHOMA 
Oklahoma  County  and  Incorporated  Areas 


Chisholm  Creek  '  Approximately   3,900   feet   downstream    of    Dantorth 

Street 


Chisholm  Creek  Tnbutary  3 
(Pond  Creek) 


Just  upstream  of  Memorial  Road  .... 

Just  downstream  of  Hefner  Road  ... 
At  confluence  with  Chisholm  Ceek 

Just  upstream  of  Danforth  Road  


•1.045  *1.052     CityofEdmonc 

;  ,  Crty  of  Oklahoma  City. 


•1,122;  •1,124  I 

•1,167  •1,167 

•1,040  •I, 049     Citv  0<  Edmond 

•1,074  j  •I, 075  [  City  of  Oklahoma  City 


ADDRESSES 
City  of  Edoiond 

Maps  are  available  for  inspection  at  1OO  East  First  Street,  Edmond  Oklahoma 

Send  comments  to  The  Honorable  Robert  Rudkm  Mayor  Cit>'  of  Edmond   P  0  Box  2970  Edmond  Oklahoma  73073-2970 
City  of  Oklahoma  City 

Maps  are  available  for  inspection  at  420  West  Main  Street  Okiahom.a  City  Oklahom.a 

Send  comments  to  The  Honorable  Kirk  Humphreys,  Mayor,  City  of  Oklahoma  City,  200  North  Walner    Suite  302    Oklahoma  Cit\    OKiahor-,a 
73102. 


TEXAS 
Travis  County  ar>d  Incorporated  Areas 


Colorado  River 

lake  Travis 

Portions  of  Colorado  Riverlake  Travis  from  approxi- 
mately 4  miles  upstream  to  approximately  21  miles 
upstream  of  Mansfield  Dam 

•716 

•716 

Travis  County  lUninco'- 
porated  Areas'  City  of 
Jonestown   City  of  Largo 
Vista.  City  of  Lakeway. 

Cow  Creek 

From  confluence  with  Colorado  River/Lake  Travis  to 

approximately  3  miles  upstream 
From  confluence  with  Colorado  River 'Lake  Travis  to 
approximately  2  100  feet  upstream 

•716 
•716 

•716 

•716 

Travis  County  (Unincor- 
porated Areas  ^ 

T'-avis  County  1  Unincor- 
porated Areas  i 

Flat  Creek  

ADDRESSES 

Travis  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  41 1  West  I3th  Street,  8th  Floor,  Permit  Office   Austin  Texas 

Send  comments  to  The  Honorable  Samuel  T  Biscoe,  Travis  County  Judge   PO  Box  '748   Austin  Texas  78767-1748 

City  of  Jonestown 

Maps  are  available  for  inspection  at  City  Hall,  18649  FM  143-'    Suite  4 A   Jonestown   Texas 

Send  comments  to  The  Honorable  Sam  Billings   18649  FM  -431    Suite  4a  Jonestown  Texas  78645 

City  of  Lago  Vista 

Maps  are  available  for  inspection  al  City  Hall  5803  Thunderturd   Lago  Vista  Texas, 

Send  comments  to  The  Honorable  Dennis  Jones   P  0  Box  4727   Lago  Vista  Texas  78645 

City  of  Lakeway 

Maps  are  available  for  inspection  at  City  Hall   104  Cross  CreeK,  Lakeway,  Texas 

Send  comments  to  The  Honorable  Charles  Edwards.  Mayor,  City  of  Lakeway,  104  Cross  Creek.  Lakeway,  Texas  78734. 


UTAH 
Salt  Lake  County  and  Incorporated  Areas 


Willow  Creek  (West) 


Just  upstream  of  11400  South  Street 


Approximately   100  feet   upstream   of   12300   South 
I      Street 
Approximately  ■■  250  feet  upstream  of  150  East  Road 

Midas  Creek  At  confluence  with  Jordan  River 

Approximately  250  feet  upstream  of  3600  West  Street 


•4,358 


•4  410 


'4,362    City  of  Draper. 


•4  4(59 


None 

•4  322 

None 

•4  322 

None 

•4  603 

Salt  Lake  County  (Uninco'- 
porateC  Areas'  C'ty  of 
Riverion    CiT>  o*  Souf^ 
Jordan. 

ADDRESSES 

Salt  Lake  County  (Unincorporated  Areas) 
Maps  are  available  for  inspection  at  2001  South  State  Street  Suite  N  3300  Salt  Lake  City  Utah 

Send  comments  to  The  Honorable  Nancy  Workman,  Mayor.  Salt  Lake  County.  2(X)i  South  Stale  Street    Suite  N  2iOC    Sai'  Lake  City    Utah 
84109 

City  of  Draper 
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Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  *(NGVD) 


Effective 


Modified 


Communities  affected 


Maps  are  available  for  inspection  at  the  Engineering  Department,  12441  South  900  East.  Draper.  Utah 

Send  comments  to  The  Honorable  Richard  D   Alsop.  fvlayor,  City  of  Draper   12441  South  900  East.  Draper.  Utah  84020. 

City  of  Riverton 

f^aps  are  available  for  inspection  at  City  Hall,  949  East  12400  South  Street,  Riverton.  Utah 

Send  comments  to  The  Honorable  Sandra  Lloyd,  fvlayor,  City  of  Riverton,  12765  South  1400  West  Riverton,  Utah  84064 

Cfty  of  South  Jordan 

fvlaps  are  available  fc  inspection  at  10996  South  Redwood  Road  South  Jordan,  Utah 

Send  comments  to  The  Honorable  Dix  f\,1cMullin,  Mayor,  City  of  South  Jordan,  11175  South  Redwood  Road,  South  Jordan,  Utah  84095 

*  Depth  in  feet  above  ground  , 


(Catalog  of  Federal  Domestic  Assistance  No. 
8.1  100,  ■■Flood  Insurance.") 

Dd!''i1  October  29,  2001. 
Robert  F.  Shea, 

Actinu,  Administrator.  Federal  Insurance,  and 
Mitigation  Administration. 
|FR  Doc.  01-28297  Filed  11-9-01;  8:45  am] 

BILLING  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7421] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  F'ederal  Emergency 
MaiMi^pment  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  Technual  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annua!  chance) 
Flooci  Elevations  (BFEs)  and  proposed 
BFE  niodificatinns  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  partiripation  in  the 
National  Flnnd  Insurance  Program 
(NFIP). 

DATES:  The  comment  peruul  i.-,  ninety 
(90)  days  follf)wing  the  second 
publication  of  tins  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 

communitv 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  a\ailable  for  ijispection 
at  the  offic:e  of  the  C^hief  Executive 
Officer  of  each  community   The 
respective  addresses  are  listed  in  the 
following  table 


FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B   Miller.  P.E,.  Chief.  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW..  Washington.  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
communitv  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3.  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new- 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

Thi.s  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmt'ntal 
Consideration.  No  environmental 
impact  assessment  has  been  prepared 

Regulatory  Flexibility  Act 

The  Acting  .Administrator.  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 


requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
use.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2fb)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  foUow's: 

Authority:  42  ISC  4001  et  seq.: 
Reorganization  Plan  No.  H  of  1978.  .3  CFR, 
1978  C:amp..  p.  .•f29:  E.G.  12127.  44  FK  19367. 
,3  CFR,  1979  Comp..  p.  .'i7fi.  i>!67.4. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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State 

City/town/county 

Source  of  flooding 

Location 

*Depth  in  feet  atx)ve 

ground 

Elevation  m  feet  iNGVD 

#  Elevation  m  feet.  iMSL 

1972) 

Existing 

Modified 

Alaska  

Anchorage  i  Munici- 
pality) Anchor- 
age Division 

Alyeska  Creek  

At  Mount  Hood  Drive    Approximately  70 
feet   Upstream   of   Olympic   Circle   En- 
trance 

None 
None 

•121 
•335 

#Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  4700  South  Bragg  Street  Anchorage  Alaska 

Send  comments  to  The  Honorable  George  Wuerch,  Mayor,  Municipality  of  Alaska.  P  O  Box  196650,  AncfKirage.  Alaska  99519-6650 


None 
None 


Hawaii  Maui  County Unnamed  Stream  at  Kuau      Approximately    720   feet   downstream   of 

Point  Hana  Highway 

j  Approximately  750  feet  upstream  of  Hana 
Highway 
#Depth  in  feet  above  ground 

Maps  are  available  tor  inspection  at  the  Department  of  Planning  250  South  High  Street  Wailuku  Hawaii 
Send  comments  to  The  Honorable  James    Kimo    Apana,  Mayor  Maui  County  200  South  High  Street  WailuKu   Hawaii  96793 


Missouri 


City  of  De  Soto 


Joachim  Creek 


Approximately  3.500  feet  downstream  of  |  '  '472 

the  New  State  Highway  ilO  Bridge 
Approximately  550  upstream  of  the  High-  '525 

way  E  I 


#Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  City  of  De  Soto  City  Hall   17  Boya  Street,  De  Soto  Missoun 

Send  comments  to  The  Honorable  Wemer  Stichlmg,  Mayor,  City  of  De  Soto  City  Hall  17  Boyd  Street,  De  Soto,  Missoun  63020. 


Missoun      Jefferson  County 


Joachim  Creek 


Approximately  3  500  feet  downstream  of 
the  New  State  Highway  f^O  Bndge 

Approximately  1  700  feet  upstream,  o*  the 
County  Highway  E 


None 
•527 


#Depth  in  feet  atx)ve  ground 

Maps  are  available  for  inspection  at  Jefferson  County  Building  and  Zoning  Commission  300  Second  Street  Hillsboro  Missoun 

Send  comments  to  The  Honorable  Samuel  J  Hauls,  Presiding  Commissioner.  P.O.  Box  100.  Hillstxjro.  Missoun  63050 


New  Mexico 


City  of  Farmington,      Animas  River 
San  Juan  County 


San  Juan  River 


Approximately  i  300  feet  downstream  of 

Miller  Avenue 
Jjst  upstream  of  Broadway  Street 
Approximately    4  300    feet    upsfeam    of 

Browning  ParKway 
Approximately  8  OOC  teet  oownstrear^  o* 

Route  371 
Approximately  2,200  tee!  aow.stream  ol 

Route  371 
Wyper  Arroyo !  Apprcximatety  "OC;  fee;  upstream  of  U  S 

Highway  550 
[  Just  upstream  of  confluence  of  Wyper  Ar- 
royo "!"nbutary 
Approximately    3  800    teei    upstream    of 
'      confluence  of  Wyper  Arroyo  of  Tnbu- 

tary 
Just  upstream  of  confluence  wit^  Wiper 

Arroyo 
Approximately  3  450  feet  upst^-eam  of  the 

confluence  with  Wiper  Arroyo 
Approximately   '  700  teet  downstream  of 

U  S  Route  550 

Just  upstream  of  Winnifred  Dnve  

Approximately    3  900    teet    Upstream    of 

Winnifred  Dnve 
Approximately  1  800  feet  downstream  of 

Hubbard  Street 
Just  upstream  of  Pinon  Hills  Boulevard 
Approximately    850    feet     Upstream,    of 

Hogan  Avenue 

Just  upstream  of  Hogan  Avenue  

Approximately    i.200    feet    upstream    of 

Hogan  Avenue 
Approxinriately  1,300  feet  downstream  o' 

Windsor  Dnve 


Wyper  Arroyo  Tnbutany 
Cart  Arroyo  

Hood  Arroyo   

Hood  Arroyo  Tnbutary 
Porter  Arroyo  


•14 
•29 


•474 
•525 


•474 
•528 


None 

■  - 
*5.276 

None 

-5  304 

None 

-5  361 

None 

-5  223 

None 

-5,242 

None 

-5  499 

None 

-5  599 

None 

-5668 

None 

-5  559 

None 

♦  5  662 

None 

-5  451 

None 

-5  535 

None 

-5  635 

None 

-5  403 

None 

-5  530 

None 

-5  T^A 

None 

-5640 

None 

-5820 

None 


-5  509 
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State 


City,  town,  county 


Location 


Porter  Arroyo  Tributary  C 

I 

Pcrte'  Arroyo  Tributa-v  B 
Porter  Arroyo  Tnoutary  A 


Just  upstream  of  confluence  of  Porter  Ar- 
royo Tnbutary  C 
Approximately    4,200    feet    upstream    of 
North  College  Road 

At  confluence  with  Porter  Arroyo 

Approximately     1  300    feet    upstream    of 

confluence  with  Porter  Arroyo 
At  confluence  with  Porter  Arroyo    , 
Approximately    1  100    feet    upstream    of 

confluence  with  Porter  Arroyo 
A!   confluence   with   Porter   Arroyo   near 

North  College  Road 
Approximately    2,100    feet    upstream    of 
confluence  with  Porter  Arroyo 

Butter  Arroyo   !  Just  upstream  of  30th  Street  

Approximately    4  000    feet    upstream    of 
I      30th  Street 

Dustin  Arroyo |  Approximately    400   feet   downstream   of 

j      30th  Street 

I!  Approximately     700     feet     upstream     of 
'        Cernlios  Drive 

Farmers  MiJtual  Ditch  Approxmateiy   300   feet   downstream   of 

Westiana  Park  Drive 
Approximately   1,500  feet  Westland  Park 

Dnve     near    its    divergence    from    San 

Juan  River 
Approximately    800    feel    downstream    of 

Westland  Park  Dnve 
Apprcximateiy     150     feet     upstream     of 

Westland  Park  Drive 


Westiana  Park  Dnve  Run- 
off 


#Depth  in  feet  above 

ground 

Elevation  m  feet  (NGVD) 

#  Elevation  in  feet.  (MSL 

1972) 

Existing 

Modified 

None 

+5622 

None 

+5.796 

None 

-^5,620 

None 

-^5,654 

None 

-5.645 

None 

-^5.682 

None 

+5  670 

None 

+5.752 

None 

+  5,508 

None 

+5.606 

None 

+5,489 

None 

+5.667 

None 

+5.227 

None 

+5.236 

None 

+5225 

None 

+5,235 

^Depfti  'n  feet  above  grou^id  | 

Maps  are  available  for  -nspect  on  at  City  Hail  BOO  Municipal  Dnve  Farmmgton  New  Mexico 

Maps  are  available  for  inspection  at  tne  Office  of  the  Building  Inspector,  100  South  Onver  Aztec.  New  Mexico 

Send  Comments  to  The  Honorable  William  E   Stanley,  Mayor  City  of  Farmmgton  800  Municipal  Dnve,  Farmmgton,  New  Mexico  87401 

Send  comments  to  The  Honorab'e  Steve  Nevme   Criairma"    Sa"  jL>a^  County,  Boara  of  Commissioners.  100  South  Oliver   Aztec   New  Mex- 


ico 87410. 


T 


+ 


New  Mexico 


Chaves  County 
(Unincorporated! 


Rio  Hondo  River  Areas 


1 

A*  confluence  with  South  Berrendo  Creek  *3,510 

Approximately    9  500    feet    upstream    of  |  None 

Rosweii  Relief  Route.  I 


•3,507 

•3  704 


#Depth  in  feet  atx/ve  ground  ] 

Maps  are  available  for  inspection  at  Cnaves  Ccuntv  Courthouse   P  .^nmng  Department  401  Nortfi  Mam  Street.  Roswell.  New  Mexico. 

Send  comments  to  Tfie  Honorable  Herbert  Qumtata,  Chaves  County  Manager,  P  O  Box  1817.  Roswell.  New  Mexico  88201. 


New  MexiCo 


City  of  Roswei 


Rio  Hondo  River  Approximately  1.550  feet  downstream  of 

Atkinson  Avenue 
'  Approximately    3,000    feet    upstream    of 

Sunset  Avenue.  ■ 


#Depth  m  feet  atxDve  ground 

Maps  are  available  for  inspection  at  City  Hall.  Engmee'  ^ig  Department  40t  North  Mam  Street,  Roswell,  New  Mexico 

Send  comments  to  Mayor  Bill  Owen.  425  North  Richardson  Avenue,  Roswell,  New  Mexico  88201. 


Oklahoma City  of  Yukor 


North  Canaaia'i  R  vef 
Tnbuta^  A 


Mam  Stem  Turtle  Creek 


Middle  Branch  of  Turtle 
Creek 


Approximately  3  000  feet  below  Von  Elm 

Place 
Approximately    500   feet   downstream   of 

U  S   Highway  66 
Approximately  3  500  feet  downstream  of 

US   Highway  66 

Just  upstream  of  US  Highway  66 

At    confluence    of    West    Branch    Turtle 

Creek  and  Middle  Branch  Turtle  Creek 
At    confluence    with    Mam    Stem    Turtle 

Creek. 


•1  286 
•1.293 

•1293 


•1.286 

•1,293 

•1293 


State 


City/towa  county 


Source  o*  flooding 


Location 


#Oepth  in  feet  above 

ground 

Elevation  in  feet  iNGVDi 

#  Elevation  m  feet    MSL 


Existing 


Modified 


East  Branch  of  Turtle 
Creek 


West  Branch  of  Turtle 
Creek. 


Cornwel!  Branch  of  East 

Branch  Turtle  Creek 


Holly  Branch  of  Middle 
Branch  Turtle  Creek 


North  Canadian  River 
Tnbutary  B. 


North  Canadian  Rive' 
Tnbutar>  B   West 
Branch 


Just  downstream  upstream  of  v'anaament  '1,310 

Avenue  ' 

Approximately    1  50C'    feet    upstream    o*  '1.316 

Vandament  Avenue 
Approximately    3,800    feet    upstrearr    of  None 

Vandament  Avenue 
At    confluence    with    Mam    Stem    Turtle  '1,277 

Creek 
At  confluence  of  Cornwell  Branch  M  28'' 

Just  oownstream  of  Chicago  Rock  island  '^  296 

and  Pacrfic  Railroad 
Approximately     300     feet     jostream     of  None 

Vandament  Avenue 
At    confluence    with    Mam    Stem    Tjrtie  ■1.293 

Creek 
Just  upstream  of  "ukon  Avenue  "1,311 

Approximately    '  500    feel    jpsfeam    o»  None 

Yukon  Avenue 
At   confluence   with    East    Branc*-    "''urtte  None 

CreeK 
At    intersection    of    Yukc^    Avenue    and  None 

Czech  Hal'  Road 
Approximately  270  feet  upstream  of  the  ^k)ne 

intersection  of  Bass  Avenue  anc  Czech 

Hali  Road 
At  confluence  with  Middle  Branch  Turtle  None 

Creek 
Approximately    '  400    tee'    upstream    o'  None 

Holly  Avenue 
Approximately   90C   feet   oownstream    ot  None 

Main  Street  lU  S   Highway  661 
Approximately    ■!  350    feel    upstream    of  None 

Mam  Street  lU  S   Highway  661 
At  confluence  with  North  Canadian"  River  Nor>e 

Tnbutary  B 

Approximately    *  15C    feel    upstream    o*  None 

confluence  wrth  Uon^  Canadian  River  ; 
Tnbutary  B 


#Depfh  In  feet  above  ground 

Maps  are  available  for  inspection  at  528  West  Mam  Street.  Yukon  Oklahoma 

Send  comments  to  The  Honorable  Steve  Fnesen  Mayor  City  of  Yukon,  P  0  Box  850500  Yukon  Oklahoma  "3085 

Oregon 


•1,310 

•1.318 

•  ■  332 

•1.277 

••  288 

■^  297 

•1,322 

•1  293 

••  311 

•1.321 

•1  288 

•'  298 

••  3-9 

"  314 

••■  338 

•'  286 

••  297 

•1.291 

302 


North  Canadian  River 
Tnbutary  C 

Approximately  1  1OO  feet  downstream  of 
Mam  Street  (U  S   Highway  661 

None 

•1  286 

Approximately  3,200  feel  upstream  of 
Mam  Street  lU  S   Highway  661 

None 

•1  309 

North  Canadian  River 
Tnbutary  C   West 
Branch  1 

At  confluence  with  North  Canadian  River 
Tnbutary  C. 

Nor>e 

•V28S 

Just  downstream  of  Oii 

None       

•1.322 

Field  Road 

North  Canadian  River 
Tnbutary  C  West 
Branch  2 

At  confluence  with  North  Canadian  River 
Tnbutary  C. 

Nor>e 

•V306 

Just  downstream  0*  Churc^  Hui  Road 

None 

••  332 

Talent  (City)  Jack- 
son County 

Wagner  Creek  

At  confluence  with  Bear  Creek 

'1,562 

•••  562 

Just  upstream  of  Rouge  Vahev  Highway 

99 
Just  downstream  of  Rape  Roac    

•  ■    ^QQ 

•1  593 

None 

•1  652 
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State 


City 'towa  county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground 

Elevation  m  feet  (NGVD) 

#  Elevation  in  feet.  (MSL 

1972) 


Existing 


Modified 


"Depth  m  feet  above  ground  I 

Maps  are  available  for  inspection  City  Hall.  P  O  Box  445.  Talent  Oregon 

Send  comments  to  The  Honorable  Manan  Telerski,  Mayor,  City  of  Talent,  P.O.  Box  445,  Talent  Oregon  97450. 


Utah 


Unincorporated 
Areas  of  Utah 
County 


•4490 


•4,491 


•4.494 
•4.495 


•4  493 

■4,494 


Jordan  River  Approximately  3  100  feet  downstream  of 

the  Golf  Cart  Bndge  at  Camp  Williams 
Military  Resen/ation 
At  Cedar  Fori  Road 

Approximately    1  400    feet    upstream    of 
Saratoga  Road 
*Depth  in  feet  above  ground 

Maps  are  available  for  inspection  a!  the  County  Public  Works  Building,  2855  South  State  Street  Provo.  Utah 

Send  comments  to  The  Honorable  Gary  Herbert,  Chairman,  Utah  County  Board  of  Commissioners.  County  Administration  Building,  100  East 
Center  Street   Room  2300,  Provo,  Utah  84606.         j 


T 


Utah  City  of  Saratoga 

1       Springs 


•4  495 
•4  495 


•4.493 
•4,494 


Jordan  River  Approximately  3.100  feet  downstream  of 

Saratoga  Road 
!  Approximately    1,400   feet    upstream    of 
I      Saratoga  Road 
#Oepth  in  feet  above  ground 

Maps  are  available  for  inspection  at  City  Hall,  City  Manager's  office,  2015  South  Redwood,  Lehi   Utah 

Send  comments  to  The  Honorable  Tim  Parker,  Mayor.  City  of  Saratoga  Spnngs,  2015  South  Redwood  Road.  Saratoga  Spnngs.  Utah  84043 


Utah  City  of  Lehi 


•4,490 


•4.494 


Jordan  River  I  Approximately  1,500  feet  downstream  of 

the  Golf  Can  Bridge  at  Camp  Williams 
Military  Reservation 
I  Approximately  1.500  feet  downstream  of 
i      Saratoga  Road 

*Depth  ;n  feet  above  ground 

Maps  are  available  for  inspection  at  the  Building  and  Planning  Department.  99  West  Mam  Street  Lehi,  Utah. 

Send  comments  to  The  Honorable  Kenneth  Greenwood.  Mayor,  City  of  Lehi,  City  Hall.  153  North  100  East,  Lehi,  Utah  84043 


•4,491 


•4.493 


Washington 


Chelan  County 
(Unincorporated 
Areas) 


Wenatchee  River 


At  confluence  with  Chumstick  Creek 


•1,078  i 


•1,079 


"Depth  <n  feet  above  ground 

Maps  are  available  for  inspection  at  County  Planning  Department,  411  Washington  Street  Wenatchee  Washington 

Send  comments  to  The  Honorable  John  Hunter  Chairman   Chelan  County  Board  of  Commissioners.  County  Courthouse,  350  Orondo  Street, 
Wenatchee,  Washington  98801 


Washington  City  of  Leaven-         '  Wenatchee  River  I  At  confluence  with  Icicle  Creek  *1,111  *1,111 

worth 

"Depth  in  feet  above  ground  I 

Maps  are  available  for  inspection  at  City  Hall  Departrrent  of  Community  Development  70  Highway  2,  Leavenworth  Washington 

Send  comments  to  The  Honorable  William  Bauer,  Mayor,  City  of  Leavenworth,  City  Hall,  P.O.  Box  287,  Leavenworth,  Washington  98826 


Washington 


Skokomish  Indian 
Tnbe. 


Skokomish  River Just  downstream  of  State  Route  106 


Approximately    3.000    feet    upstream    of 
U  S  Route  101, 


None 
None 


•16 
•31 


tDepth  in  feet  above  ground 

Maps  are  available  for  inspection  at  Natural  Resources  Office  North  541  Tnbal  Center  Road.  Shelton.  Washington 

Send  comments  to  The  Honorable  Denny  Hurtado   Chairman,  Skokomish  Tnbal  Council    North  80  Tnbal  Center  Road,  Shelton,  Washington 
98584 
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(Catalog  of  Federal  Domestic  Assistance  No, 
83,100,  -Flood  Insurance.") 
Dated:  November  5,  2001. 
Robert  F.  Shea. 

Art:np  Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

|FR  D(.)(    01-28.)^::  Filed  11-9-01;  8:45  am] 

BILLING  CODE  671&-04-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2553 

RIN  3045-AA31 

Retired  and  Senior  Volunteer  Program: 
Amendments 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Proposed  rule. 

summary:  The  amendments  to  the 
Regulation  governing  the  Retired  and 
Senior  Volunteer  Program  mclude: 
improving  access  of  persons  with 
limited  English  speaking  proficiency; 
and  increasing  sponsrjr  flexibilitv  to  use 
project  re.source.s  as  needed 
DATES:  Submit  comments  on  or  before 
Ianuar>-  14.  2002 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  National  Senior 
Service  Corps,  .-Kttn:  .Mr  lohn  B   Keller, 
9th  Floor,  1201  New  York  Avenue,  NW., 
Washington,  DC  20525 
FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Keller.  202-606-5000,  ext,  285, 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Regulation  that  is  the  subiect  of 
this  amendment  implemented  changes 
to  the  Domestic  \'olunteer  Ser\ice  .Act 
of  1973,  as  amended,  and  established  or 
clarified  minimum  program 
requirements.  The  following  changes  to 
the  Regulation  are  now  being  proposed 

(1)  Executive  Order  13166  issued 
August  11,  2000,  requires  that  each 
Federal  agency  develop  a  plan  to 
improve  access  to  its  programs  bv 
eligible  persons  who.  as  a  result  of 
national  origin,  are  limited  in  their 
English  proficiency.  The  Corporations 
intent  is  to  amend  the  regulations  to 
improve  access  of  persons  with  limited 
English  proficiency, 

(2)  RSVT  sponsors  requested 
increased  flexibility  to  use  project 
resources  as  needed  to  respond  to 
critical  community  needs.  The 
Corporation  concurs  with  this  request 
and  supports  amending  the  regulation  to 
permit  such  flexibility. 


List  of  Subjects  in  45  CFR  Part  2553 

Aged.  Grant  programs-social 
programs.  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  the  Corporation  for  National 
and  Community  Service  proposes  to 
amend  45  CFR  part  2553  as  follows: 

PART  2553— THE  RETIRED  AND 
SENIOR  VOLUNTEER  PROGRAM 

1    The  authority  citatitm  for  Part  255.'^ 
runtinues  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq. 

2.  Revise  §  2553.23  (c)(2)(iv)  to  read  as 
follows: 

§  2553.23    What  are  a  sponsor's  program 
responsibilities? 

***** 

(c)  *   *   * 

(2)  *    *    * 

(iv)  That  states  the  station  assures  it 
will  not  discriminate  against  RS\T 
volunteers  or  in  the  operation  of  its 
program  on  the  basis  of  race:  color; 
national  origin,  including  individuals 
with  limited  English  proficiencv;  sex: 
age;  political  affiliation;  religion,  nr  on 
the  basis  of  disabilit\  ,  if  the  participant 
or  member  i.«  a  qualified  individual  with 
a  disabilitv:  and 


§2553.72     [Amended] 

3.  In  ^2553.72.  remove  paragraph  le) 

4.  Revise  §  2553.73(1)  to  read  as 
follows 

§  2553.73     What  are  grants  management 
requirements? 

♦         ♦         *         »         • 

(i)  Written  Corporation  State  Office 
approval  concurrence  is  required  for  a 
change  in  the  approved  service  area. 

Dated:  November  1.  2001. 
Tess  Scannell, 

Acting  Director,  National  Senior  Service 
Corps. 

[PR  Doc.  01-282S4  Filed  11-9-01:  8:45  am] 
BILLING  CODE  SOSO-SS-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  01-278:  FCC  01-290] 

Part  15  Biennial  Review 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule,  denial. 

SUMMARY:  This  document  responds  to  a  • 
petition  filed  b>  National  .Association 
for  Amateur  Radio  (ARRL).  The  petition 


requested  that  the  Commission  modify 
its  rules  that  have  or  mav  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  believes  that  these 
rules  are  sufficient  to  protect  against 
harmful  interference  to  authorized  radio 
sen  ices  and  that  additional  advisory 
language  in  the  Commission's  rules  is 
unnecessar>   Th'^  .^RRL  petition  is 
denied 

FOR  FURTHER  INFORMATION  CONTACT: 

Hugh  \'an  Tuvl,  Oiiu  •'  ■.!  tnt;;neering 
and  Technnlocv.    20J    4iH-'506. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sunimar\  nf  the  (.ummi^s;  m's  Order.  ET 
Docket  \(i  Oi-2"h,  Ft  C  01-290. 
adopted  October  2.  2001.  and  released 
October  15.  2001   The  hjll  text  of  this 
Commission  decision  is  available  on  the 
Commissions  Internet  site  at 
wrww.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normai 
business  hours  in  the  FC(^  Reference 
Information  Center,  Room  C"Y-.A257. 
445  12th  Street.  S\V.,  Washington.  DC. 
and  also  may  be  purchased  from  the 
Commissions  duplication  contractor. 
Quaiex  Interndtjonal,  !202)  863-2893, 
Room  ^1-8402.  445  12th  Street.  SW.. 
Washington.  DC:  20554 

Summary  of  the  Order 

1  In  this  Ordfr.  we  deny  a  petition 
filed  by  the  National  .Association  for 
.Amateur  Radio  (ARRL)  The  Regulatorv 
Flexibilitv  .\ct  requires  federal  agencies 
to  conduct  periodic  reviews  of  rules  that 
have  or  might  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  Pursuant  to 
section  610  of  the  Regulatorv  Flexibilitv 
Act,  agencies  must  publish  a  list  of  such 
rules  in  the  Federal  Register  and  invite 
public  comment  on  the  rules  The 
Commission  released  a  Pubiit  Notice  on 
September  24.  1999  identifying  rules  for 
possible  modification  or  elimination 
under  the  Regulator)-  Flexibility  .\c\. 
See  Public  \oticp  FCC  Spfks  Comment 
Regarding  Possible  Revision  or 
Elimination  of  Rules  under  the 
Regulators-  Flexibilit\'  Act.  5  L\S  C.  610. 
Mimeo  95371.  64  FR  55671.  October  14. 
1999 

2  In  response  f(.i  this  public  notice. 
.ARRL  requested  that  the  Commission 
modif)'  *;  15  1"  nf  the  rules.  Section 

15  1"  of  the  rules  provides  a  warning  to 
manufacturers  that  they  should  consider 
the  proximitv  and  high  power  of  both 
go\'ernment  and  non-goxernment 
operations  \\  hen  ^-electing  operating 
frequencies 

3.  In  reviewing  rules  for  modifu  ation 
or  elimination  under  the  Reguldtnr\ 
Flexibility  .Act.  the  Commission 
cronsiders  the  followmk;  factors:  "(1)  the 


I 
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continued  need  for  the  rule.  (2)  the 
nature  of  complaints  nr  comments 
received  concerning  the  rule  from  the 
public.  (3)  the  complexity  of  the  rule,  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates,  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule  " 

4  Section  15  17  was  originally 
adopted  in  1989.  and  has  not  been 
modified  since  that  time.  This  is  a 
simple  rule  enacted  to  alert 
manufacturers  to  the  possibility  that 
high-power  radio  ser\'ices  could  cause 
interference  to  devices  operating  under 
part  15  of  the  rules.  Since  that  time,  the 
number  of  manufacturers  and  the 
number  of  part  15  devices  have 
increased  Because  this  rule  is  merelv 
ddvisorv.  there  is  no  compliance  burden 
on  manufacturers  and  there  is  no 
conflict  or  overlap  between  this  rule  and 
other  federal  state  or  local  requirements 

5  ARRL  believes  that  the  rule 
continues  to  be  necessary  because  it 
alerts  manufacturers  of  radio  frequency 
devices  of  possible  electromagnetic 
compatibility  issues  prior  to  obtaining 
an  equipment  authorization.  However, 
ARRL  believes  that  the  rule  addresses 
onlv  half  of  the  cautionary  information 
to  manufacturers,  and  that  the  rule 
should  also  cauticm  manufacturers  to 
avoid  specification  of  operating 
frequencies  for  their  devices  that  could 
result  in  interference  to  sensitive  radio 
serv  ices.  It  states  that  this  change  could 
avoid  the  need  for  and  cost  of  after- 
market  interference  resolution 

6  We  continue  to  believe  that  this 
rule  provides  noteworlh\  guidance  to 
manufacturers  on  the  possibility  of 
receiving  interference.  ARRL 
acknowledges  the  increasing  importance 
of  the  nile;  and.  while  we  are 
sympathetic  to  .^RRL  s  suggestion,  we 
believe  that  the  matter  raised  is  already 
adequately  covered  in  the  rules  For 
example,  part  15  contains  limits  that  are 
designed  to  minimize  the  risk  of 
interference  caused  to  all  authorized 
radio  services  Further,  part  15 
equipment  is  required  to  operate  on  a 
non-interference  basis,  and  users  of 
such  equipment  must  cease  operation  in 
the  event  that  interference  occurs.  We 
believe  that  these  rules  are  sufficient  to 
protect  against  harmful  interference  to 
authorized  radio  services  and  that 


additional  advisory  language  in  §15.17 
is  unnecessary.  Therefore,  the  ARRL 
request  to  modify  section  15.17  is 
denied. 

7.  The  petition  filed  by  the  The 
National  Association  for  Amateur  Radio 
is  denied. 

Federal  Communications  Commission. 
Magalie  Rnman  Salas, 

Stuiftary 

|FR  Doc.  01-28413  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2572.  MM  Docket  No.  01-313,  RM- 
10251]         j 

Digital  Television  Broadcast  Service; 
Tulsa,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KTUL, 
LLC.  licensee  of  television  station 
KTUL-TV.  NTSC  channel  8,  Tulsa, 
Oklahoma,  requesting  the  substitution 
of  DTV  10  for  station  KTUL-TV s 
assigned  DTV  channel  58.  DT\'  Channel 
10  can  be  allotted  to  Tulsa,  Oklahoma, 
in  compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (35-58-08  N.  and  95-36-59 
W  J  .^s  requested,  we  propose  to  allot 
DTV  Channel  10  to  Tulsa  with  a  power 
of  7.0  and  a  height  above  average  terrain 
(HAAT)  of  497  meters. 
DATES:  Comments  must  be  filed  on  or 
before  December  31.  2001.  and  reply 
comments  on  or  before  January  15. 
2002 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  T\V-A325,  Washington,  DC 
20554  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Thomas  P.  Van 
Wazer,  Sidlev,  Austin,  Brown  &  Wood, 
1722  Eve  Street.  NW  .  Washington.  DC 
20006  (Counsel  for  KTCL  LLC) 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  (Commission's  Notice  of 


Proposed  Rule  Making.  MM  Docket  No 
01-313,  adopted  November  2,  2001,  and 
released  November  7,  2001.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  S.W.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC.  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  47  U.S.C.  154,  303,  334.  and 
336. 

§73.622    [Amended] 

2   Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Oklahoma  is  amended  by  removing  DTV 
Channel  58  and  adding  DTV  Channel  10 
at  Tulsa. 

Federal  tommunii  ations  commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Senu  t's  Division.  Mass  Media 

Bureau 

IFR  Do(    01-28417  Filed  1  l-tM)l:  8:45  am] 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Meeting 

AGENCY:  .Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Fndav, 
November  16,  2001.  The  meeting  will  be 
held  in  Potomac  Rooms  I  and  II.  Melrose 
Hotel.  2430  Pennsylvania  .Avenue.  NW., 
Washington,  DC.  beginning  at  8:30  a.m. 

The  Council  was  established  bv  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  .Architect  of  the  Capitol,  the 
Secretaries  of  the  Interior.  .Agriculture. 
Housing  and  Urban  Development,  and 
Transportation;  the  .Administrators  of 
the  Environmental  Protection  .Agency 
and  General  Services  .Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  Hawaiian, 
and  eight  non-Federal  members 
appointed  by  the  President  The  agenda 
for  the  meeting  includes  the  following; 

I.  Chairman's  Welcome 

II.  Chairman's  Report 

III.  Section  106  and  Energy  Issues 

.A.  Energy  initiatives  with  the  Federal 
Regulatory  Commission — Report  and 
Possible  Action 

B.  Program  Comment  for  Historic  Natural 
Gas  Pipelines — Action 


IV.  Improving  Federal  Stewardship 

A.  Report  of  Task  Force  on  Balancing 
Cultural  and  Natural  Values  in  National 
Parks — Report  and  Action 

B.  Army  Alternate  Procedures — Report 

C.  Preservation  of  Manhattan  Project 
Historic  Properties — Report  and  Possible 
Action 

D.  Preservation,  the  Military  Construction 
Process,  and  Defense  .Mobilization- 
Report  and  Possible  .Action 

V.  Section  106  Issues 

A.  Management  of  the  Missouri  River 
Mainstem  System — Report  and  Possible 
Action 

B.  Smithsonian  Institution  and  Section 
106 — Report  and  Action 

VI.  Executive  Director's  Report 

VII.  New  Business 

VIII.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave..  NW  , 
Room  809,  Washington,  DC,  202-606-8503, 
at  least  seven  (7)  days  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director.  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave., 
NW.,  #809,  Washington,  DC  20004 

Dated:  November  6.  2001. 
John  M.  Fowler. 
Executive  Director. 
[FR  Doc  01-28299  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4310-1(MW 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[FV-01-330] 

United  States  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black- 
Eye  Peas 

AGENCY:  .Agricultural  Marketing  Service, 
USD  A 

ACTtON:  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (.AMS)  of  the  Department  of 
Agriculture  (USD.A)  is  revising  the 
United  States  Standard?  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black-Eye 
Peas.  Specifically.  L'SD.A  is  providing 
for  the  "individual  attributes  " 
procedure  for  product  grading  with 


sample  sizes,  acceptable  quality  levels 
(AQL's).  tolerances  and  acceptance 
numbers  (number  of  allowable  defects) 
in  the  grade  standards.  This  revision 
wdll  also  provide  a  uniform  format 
consistent  with  other  recently  revised 
U.S.  grade  standards  by  adopting 
definitions  for  terms  and  replacing 
textual  descriptions  with  easy-to-read 
tables  and  other  editorial  changes. 
These  changes  will  improve  use  of  the 
standards 

EFFECTIVE  DATE:  December  13.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randie  .A   .Macon.  Processed  Products 
Branch.  Fruit  and  N'egftabie  Programs, 
AMS,  rSDA.  STOP  (.124-.  1400 
Independence  Ave..  SW.,  Washington. 
DC  20250-0247;  ph.:  (202)  720-5021; 
fax;  (202)  69^)-1527;  or  e-mail  to 
randie. macop'G-usda  gov  The  current 
United  States  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black-Eve 
Peas,  along  with  the  revision,  are 
available  either  through  the  above 
address  or  by  accessing  A.MS's  Web  site 
on  the  Internet  at  v\-\\'w  ams.usda.gov/fv/ 
ppb.html  The  United  States  Standards 
for  Grades  of  Frozen  Field  Peas  and 
Frozen  Black-Eye  Peas  do  not  appear  in 
the  Cjocie  of  Fedpra!  Regulations. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C   1621-1627).  as 
amended,  directs  and  authorizes  the 
Secretary  of  Agriculture  "to  develop  and 
improve  standards  of  quality,  condition, 
quantity,  grade  and  packagmg  and 
recommend  and  demonstrate  such 
standards  to  encourage  uniformity  and 
consistency  in  commercial  practices. 
•   *   *"  AMS  is  committed  to  carrying 
out  this  authority  in  a  manner  that 
facilitates  the  marketing  of  agricultural 
commodities  and  makes  copies  of 
official  standards  available  upon 
request  The  United  States  Standards  for 
Grades  of  Fruits  and  X'egetables  do  not 
appear  in  the  Code  of  Federal 
Regulations  but  are  maintained  bv 
USDA. 

AMS  is  revising  the  I"  S  Standards 
for  Grades  of  Frozen  Field  Peas  and 
Frozen  Black-Eye  Peas  using  the 
procedures  that  appear  in  part  36  of 
Title  7  of  the  Code  of  Federal 
Regulations  (7  CFR  part  36). 

Proposed  by  the  Petitioner 

The  petitioner,  the  American  Frozen 
Food  Institute  (.AFFI).  petitioned  the 
USDA  to  revise  the  U.S.  Grade 
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Standards  for  Frozen  Field  Peas  and 
Frozen  Black-Eye  Peas.  It  was 
specifically  requested  that  the 
"individual  attributes"  system  of 
grading,  be  incorporated  into  the 
revision.  "Individual  attributes"  provide 
statistically  derived  acceptable  quality 
levels  (AQL  s)  based  on  the  tolerances 
in  the  grade  standards. 

The  current  standards  are  based  on  an 
older  "attributes  '  model.  It  is  proposed 
that  the  standards  be  modified  to 
c:on\ert  them  to  the  improved 
"individual  attributes"  grading  system, 
similar  to  the  L'.S  grade  standards  for 
canned  green  and  wax  beans  (58  FR 
4295.  January  14.  1993). 

AMS  prepared  a  discussion  draft  of 
the  frozen  field  peas,  frozen  black-eye 
peas  standard,  and  distributed  copies 
for  input  to  AFFI  and  the  National  Food 
Processors  Association  (NFPA).  Input 
from  the  abo\e  groups  was  used  to 
develop  the  proposed  standards. 

Proposed  by  Fruit  and  Vegetable 
Programs,  AMS 

Based  (jn  the  results  of  the 
information  gathered.  AMS  prepared 
and  published  a  notice  proposing  to 
revise  the  U.S.  Grade  Standards  for 
Frozen  Field  Peas  and  Frozen  Blac;k-Eye 
Peas  in  the  Federal  Register  February  9, 
2000.  with  a  60-day  comment  period, 
proposing  changes  to  the  United  States 
Standards  for  Grades  of  Frozen  Field 
Peas  and  Frozen  Black-Eve  Peas  in  the 
Federal  Register  (65  FR  7486). 

AMS  received  ccjmments  on  the 
Notic;e  from  AFFI  AFFI  recommended 
changing  pari  of  the  product  description 
to  include  a  provision  that  "Frozen  peas 
may  contain  succulent,  unshelled  pods 
of  the  field  pea  plant  or  small  sieve 
round  type  suc:culent  pods  of  the  green 
bean  plant  as  an  optional  ingredient 
used  as  a  garnish  "  The  purpose  of  the 
recommendation  is  to  make  the 
standards  consistent  with  (  urrent 
industry  practices.  Changes  in 
mechanical  harvesting  ha\e  lowered  the 
supply  of  "snaps"  (immature  pods)  from 
the  field  pea  plant  Snaps  were 
customarily  used  as  a  garnish.  In  order 
to  maintain  the  custom,  the  industry 
wants  to  use  the  succulent  pod  of  the 
green  pea  plant,  which  are  readily 
available,  using  current  harvesting 
practices  This  recommendation  has 
merit.  Accordingly,  we  are 
incorporating  this  change  into  the 
standard. 

AFFI  also  ret;ommended  that  the 
second  category  for  "Color  Defectives" 
in  Table  li,  "AQI.s  and  Tolerances  for 
Defects  in  White  Acre  Frozen  Peas",  of 
the  proposed  draft  of  the  grade 
standards  be  eliminated  along  with  the 
corresponding  footnotes.  We  are 


dropping  the  footnote  and  the  second 
categorv,  as  AFFI  recommends,  because 
both  were  left  in  the  table  inadvertently. 
Since  Table  II  refers  to  White  acre  peas 
only,  footnote  2/  "For  Crowder  Peas 
Only"  and  the  second  category  "Color 
Defectives"  (for  crowder  peas),  do  not 
apply. 

Based  on  these  changes,  the  revisions 
would  modify  the  standards  to  present 
them  in  a  simplified  easy-to-use  format. 
Consistent  with  recent  revisions  of  other 
U.S.  grade  standards,  definitions  of 
terms  and  easy-to-read  tables  would 
replace  the  textual  descriptions.  These 
changes  are  intended  to  facilitate  better 
understanding  and  more  uniform 
application  of  the  grade  standards. 

This  revision  becomes  effective  30 
days  after  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  7  U.SC.  1621-1627. 
Dated:  November  6,  2001. 
A.I.  Yates. 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  01-28271  Filed  11-9-01;  8:45  am] 

BILUNG  CODf  3410-02-M 

i 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Counties  Payments  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Forest  Counties  Payments 
Committee  has  scheduled  a  meeting  on 
November  14.  2001,  to  discuss  how  it 
will  provide  Congress  with  the 
information  specified  in  Section  320  of 
the  Fiscal  Year  2001  Interior  and 
Related  Agencies  Appropriations  Act.  In 
order  to  develop  its  recommendations  to 
Congress,  the  Committee  would  like  to 
hear  from  both  elected  officials  and  the 
general  public.  The  meeting  will  consist 
of  a  business  session,  which  is  open  to 
public  attendance,  from  8:30  a.m.  to  12 
noon  and  a  public  input  session  from  1 
p.m.  until  5  p.m. 

DATES:  The  meeting  will  be  held  on 
November  14.  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Club  Hotel.  475  West 
Parkcenter  Boulevard.  Boise.  Idaho 
83706. 

Those  who  cannot  be  present  may 
submit  written  responses  to  the 
questions  listed  under  SUPPLEMENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips.  Executive  Director,  Forest 
Counties  Payments  Committee,  P.O.  Box 
34718,  Washington,  DC  20043^713,  or 
electronically  to  rphillips01@fs.fed.us 


FOR  FURTHER  INFORMATION  CONTACT: 

Randle  G.  Phillips,  Executive  Director, 
Forest  Counties  Payments  Committee, 
(202)  208-6574;  or'via  e-mail  at 
rp'hillips01@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub  L. 
106-389)  authorizes  the  payments  to 
States  and  counties  from  monies 
derived  from  receipts  collected  on 
Federal  lands.  These  payments  are  to  be 
used  for  the  benefit  of  public  education 
and  other  public  purposes.  The  Act  also 
created  a  Forest  Counties  Payments 
Committee  to  gather  input  from  the 
public  and  elected  officials  to  help 
develop  recommendations  to  Congress 
on  a  long-term  solution  for  making 
payments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated.  The 
Committee  will  evaluate  the  methods 
and  use  of  these  payments.  The 
Committee  w'ill  also  consider  the  impact 
on  eligible  States  and  counties  of 
revenues  from  the  historic  multiple  use 
of  Federal  lands;  evaluate  the  economic, 
environmental,  and  social  benefits 
which  accrue  to  counties  containing 
Federal  lands;  evaluate  the  expenditures 
by  counties  on  activities  occurring  on 
Federal  lands  which  are  Federal 
responsibilities;  and  monitor  payments 
and  implementation  of  the  Act. 

At  the  November  14  meeting  in  Boise, 
the  Committee  asks  that  respondents 
provide  information  that  is  responsive 
to  the  following  questions: 

1  Do  counties  receive  their  fair  share 
of  federal  revenue-sharing  payments 
made  to  eligible  States'' 

2  What  difficulties  exist  in  complying 
with,  and  managing  all  of  the  federal 
revenue-sharing  payments  programs? 
Are  some  more  difficult  than  others? 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4  What  economic,  social,  and 
environmental  benefits  do  counties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5.  What  are  the  economic  and  social 
effects  from  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years,  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 
conditions,  or  revenue-sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
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public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any,  should 
exist  between  federal  revenue-sharing 
programs,  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  promote  "sustainable 
forestry"? 

10.  What  has  been  your  experience 
regarding  implementation  of  Pub  L. 
106-291.  The  Secure  Rural  Schools  and 
Community  Self-Determination  Act? 

Dated:  Novemmber  5.  2001. 
Tim  DeCoster, 

Acting  Deputy  Chief.  Programs  and 

Legislation 

[FR  Doc.  01-28410  Filed  11-9-01;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Newfound  and  Sandymush  Creeks 
Watershed  Project  Buncomt>e  and 
Madison  County.  NC 

AGENCY:  Natural  Resources 
Conservation  Ser\'ice.  USDA. 
ACTION:  Notice  of  a  Finding  Of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Qualitv  Guidelines  (40 
CFR  part  1500):  and  the  Natural 
Resources  Conservation  Ser\ice 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Newfound  and  Sandymush  Creeks 
Watershed  Project,  Buncombe  and 
Madison  County,  North  Carolina 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\-  K.  Combs.  State  Conservationist. 
Natural  Resources  Conser\'ation  Service. 
4405  Bland  Road.  Suite  205.  Raleigh. 
North  Carolina  27609,  telephone  (919) 
873-2101. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mary  K,  Combs.  State 
Conserx'ationist.  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  to  reduce 
sediment  and  nutrient  damage.  The 


planned  works  of  improvement  include 
3  78  acres  of  Sod  Rotation.  208  acres  of 
Grassed  Waterways/Field  Borders.  520 
acres  of  Cropland  Conversion  to  Grass. 
680  acres  of  Grassland  Management  and 
Improvement,  23  acres  of  Stream 
Protection  Systems  for  cropland.  46 
Stream  Protection  Systems  for  livestock 
operations,  9  Animal  Waste 
Management  Systems  for  dairies  and  3 
Animal  Feed  VVaste  Management 
Systems  for  beef  operations  The  project 
will  treat  2,600  acres  of  cropland. 
improve  680  acres  of  grassland,  stabilize 
6.900  linear  feet  of  stream  bank  and 
install  12  animal  waste  treatment 
systems. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  bv  contacting 
Jacob  Crandall.  .Assistant  State 
Conservationist  for  Water  Resources  at 
4405  Bland  Road.  Suite  205,  Raleigh, 
North  Carolina  27609. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register 

Mary  K.  Combs, 

State  Conservationist. 

|FR  Doc.  01-28263  Filed  11-9-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Virginia  Field  Office  Technical 
Guide 

agency:  Natural  Resources 
Conservation  Ser\ice  (NRCS).  U.S. 
Department  of  Agriculture 
action:  Notice  of  availability  of 
proposed  changes  in  the  Virginia  NRCS 
Field  Office  Technical  Guide  for  review 
and  comment 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  N'irginia 
that  changes  must  be  made  in  the  NRCS 
Field  Office  Technical  Guide 
specifically  in  practice  standards;  «560. 
Access;  #326.  Clearing  and  Snagging; 
#324.  Deep  Tillage;  #432.  Dry  Hydrant; 
#412.  Grassed  Watenvav;  «6b3, 
Herbaceous  Wind  Barriers.  #468,  Lined 
Waterwav  or  Outlet;  #512.  Pasture  and 


Hayland  Planting;  #378,  Pond;  #52lC. 
Pond  Sealing  or  Lining.  Bentonite 
Treatment,  #5213.  Pond  Sealing  or 
Lining.  Soil  Dispersant;  #533.  Pumping 
Plant  for  Water  Control:  #344,  Residue 
Use;  #391.  Riparian  Forest  Buffer;  #646. 
Shallow  Water  Management;  #606. 
Subsurface  Drain:  #608.  Surface 
Drainage.  Main  or  Lateral;  #313,  Waste 
Storage  Facility;  #359,  Waste  Treatment 
Lagoon;  and  #644.  Wetland  Wildlife 
Habitat  Management  to  account  for 
improved  technology.  These  practices 
will  be  used  to  plan  and  install 
conser\'ation  practices  on  cropland, 
pastureland,  woodland,  and  wildlife 
land. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquire  in  writing  to  M  Denise  Doelzer, 
State  Conservationist.  Natural  Resources 
Conservation  Ser\'ice  (NRCS),  1606 
Santa  Rosa  Road,  Suite  209.  Richmond, 
Virginia  23229-5014;  Telephone 
number  (804)  287-1665:  Fax  number 
(8041  287-1736.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request  to  the  address  shown 
above  or  on  the  Virginia  NRCS  web  site: 
http■.//^^■\^^^■van^cs  usda.gov/ 
Data  TechRefs/Standards&Specs/ 
EDITStds/EditStandards.htm. 

SUPPLEMENTARY  INFORMATION:  Section 

343  of  the  Federal  .Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carr\'  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment  For  the  next  30  days,  the 
NRCS  in  Virginia  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Virginia 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made  to  the  subject  standards. 

Dated:  October  [iO.  2001. 
M.  Denise  Doetzer. 

State  Consenationist.  Satural Resources 
Conservation  Senice.  Richmond.  Virginia. 
IFR  Doc.  01-28262  Filed  11-9-01:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-621] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Germany:  Notice  of  Initiation  of 
Changed  Circumstances  Review  and 
Consideration  of  Revocation  of  the 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  changed 
circumstances  review. 


summary:  In  accordance  with  19  CFR 
351.216(b),  KBA  North  America,  Inc. 
Web  Press  Division,  a  U.S.  producer  of 
subject  merchandise  and  an  interested 
party  in  this  proceeding,  requested  a 
changed  circumstances  review  In 
response  to  this  request,  the  Department 
of  Commerce  is  initiating  a  changed 
cnrc:umstances  review  on  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Germany. 
EFFECTIVE  DATE:  November  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I  Goldberger  or  Kate  Johnson. 
Office  2.  AD/CVD  Enforcement  Group  I, 
Import  Administration,  International 
Trade  Administration,  U.S  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NVV,  Washington. 
DC  202.30:  telephone:  (202)  482-4136  or 
(202)  482-4929,  respectively. 

The  Applicable  Statute  and  Regulations 

Unles.'i  othenvise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (th*'  Act),  are  references  to  the 
prfivisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
ppgulations  at  19  CFR  part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24.  2001,  Koenig  & 
Bauer  AG  and  KBA  North  America.  Inc. 
Web  Press  Diviv;ion  (KBA  NA: 
collectively.  K&B)  requested  that  the 
Department  revolve  the  antidumping 
duty  order  on  large  newspaper  printing 
presses  (LNPP)  and  components  thereof, 
whether  assembled  or  unassembled, 
from  Germany  through  initiation  of  a 
changed  circumstances  review.  K&B 
provided  information  that  the  petitioner 


in  this  proceeding,  Goss  Graphics 
System,  Inc.  (Goss),  closed  its  sole  U.S. 
production  facility  on  August  31,  2001. 
and  is  no  longer  a  producer  of  the 
merchandise  subject  to  the  antidumping 
duty  order.  On  November  2,  2001,  KBA 
NA  stated  that  it  accounts  for 
substantially  all  of  the  production  of  the 
domestic  like  product  and  no  longer  has 
an  interest  in  the  continuation  of  the 
antidumping  order.  In  addition,  prior  to 
K&B's  request,  on  September  19,  2001, 
MAN  Roland  Druckmaschinen  AG  and 
MAN  Roland  Inc.  (collectively.  MAN 
Roland)  requested  that  the  Department 
revoke  the  antidumping  duty  order  on 
LNPP  and  components  thereof,  whether 
assembled  or  unassembled,  from 
Germany  through  a  changed 
circumstances  review.  MAN  Roland 
provided  information  similar  to  K&B's 
regarding  the  status  of  Goss's  U.S. 
production  facility.  Both  K&B  and  MAN 
Roland  submitted  additional  material 
regarding  Goss  on  October  19,  2001.  and 
MAN  Roland  provided  further 
information  on  October  29,  2001. 
Accordingly,  both  K&B  and  MAN 
Roland  believe  that  the  order  should  be 
revoked  with  respect  to  any  entries  of 
LNPPs  that  have  not  yet  been  the  subject 
of  a  completed  administrative  review. 
On  October  3.  2001,  the  Department 
requested  Goss  to  slate  for  the  record 
whether  it  is  a  domestic  producer  of 
LNPPs.  Goss  responded  on  October  19. 
2001,  stating  that  it  continues  to 
perform  certain  manufacturing 
functions  at  a  U.S.  facility  and  thus 
continues  to  be  a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  within  the  meaning  of  section 
771(9)  of  the  Act.  On  that  basis,  Goss 
contends  that  the  requests  for  a  changed 
circumstances  review  should  be 
rejected. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
large  newspaper  printing  presses, 
including  press  systems,  press  additions 
and  press  components,  whether 
assembled  or  unassembled,  whether 
complete  or  incomplete,  that  are  capable 
of  printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 

In  addition  to  press  systems,  the 
scope  of  the  order  includes  the  five 
press  system  components.  They  are:  (1) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor. 
spot  color  and/or  process  (hill)  color;  (2) 


a  reel  tension  paster  (RTP),  which  is  any 
component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format;  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access:  and  (5)  a 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary-  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  and/or  during  the  installation 
process  in  the  United  States.  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  order.  Also  included 
in  the  scope  are  elements  of  a  LNPP 
system,  addition  or  component,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of 
any  of  the  five  major  LNPP  components 
of  which  they  are  a  part. 

For  purposes  of  the  order,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings.  U.S.  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  I  'nited  States  (HTSUS):  the  term 
"unassembled"  means  fully  or  partially 
unassembled  or  disassembled;  and  (2) 
the  term  "incomplete  "  means  lacking 
one  or  more  elements  with  which  the 
LNPP  is  intended  to  be  equipped  in 
order  to  fulfill  a  contract  for  a  LNPP 
system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  integral  to  the 
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original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  order.  Used  presses  are 
also  not  subject  to  this  order.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arms-length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  this  order  covers  all  current 
and  future  printing  technologies  capable 
of  printing  newspapers,  including,  but 
not  limited  to,  lithographic  (offset  or 
direct),  flexographic,  and  letterpress 
systems.  The  products  covered  by  this 
order  are  imported  into  the  United 
States  under  subheadings  8443.11.10, 
8443.11  50.  8443.30.00.  8443.59.50. 
8443.60.00.  and  8443.90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21.  8471.49.26,  8471.50.40, 
8471.50.80.  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
the  order  is  dispositive. 

Initiation  of  Changed  Circumstances 
Review 

Pursuant  to  section  782(h)(2)  of  the 
Act.  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  [i.e..  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review.  19  CFR  351  222(g) 
provides  that  the  Department  will 
conduct  a  changed  circumstances 
review  under  19  CFR  351.216.  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  pertains  have  expressed  a  lack 
of  interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  if  changed 
circumstances  exist  sufficient  to  warrant 
revocation. 

In  this  case,  the  Department  finds  that 
the  information  submitted  provides 
sufficient  evidence  of  changed 
circumstances  to  warrant  a  review. 
Given  KBA  NA  s  assertions,  we  will 
consider  whether  there  is  interest  in 
continuing  the  order  on  the  part  of  the 
U.S,  industry. 


The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
review,  in  accordance  with  19  CFR 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results. 
Interested  parties  may  submit  comments 
for  consideration  in  the  Department's 
preliminar%'  results  not  later  than  20 
days  after  publication  of  this  notice. 
Responses  to  those  comments  mav  be 
submitted  not  later  than  10  days 
following  submission  of  the  comments. 
All  written  comments  must  be 
submitted  in  accordance  with  19  CFR 
351.303.  and  must  be  ser\'ed  on  all 
interested  parties  on  the  Department's 
ser\'ice  list  in  accordance  with  19  CFR 
351.303.  The  Department  will  also  issue 
its  final  results  of  review  within  270 
days  after  the  date  on  which  the 
changed  circumstances  review  is 
initiated,  in  accordance  with  19  CFR 
351.216(e).  and  will  publish  these 
results  in  the  Federal  Register. 

While  the  changed  circumstances 
review  is  underway,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise  will  continue 
unless  and  until  it  is  modified  pursuant 
to  the  final  results  of  this  changed 
circumstances  review 

This  notice  is  in  accordance  with 
sections  751(b)(1)  of  the  Act  and  19  CFR 
351.216  and  351.222. 

Dated:  November  5,  2001. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  01-28405  Filed  11-9-01:  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-504] 

Porcelain-On-Steel  Cookware  From 
Mexico:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  .administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminar\'  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner.  Columbian  Home  Products, 
LLC  (formerly  General  Housewares 
Corporation),  the  Department  of 
Commerce  is  conducting  an 


administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cookware  from  Mexico  This 
review  covers  Cinsa.  S.A  de  C  A'  and 
Esmaltaciones  de  Norte  America.  S.A". 
de  ex..  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States  and  the  period  December  1.  1999, 
through  November  30.  2000  (fourteenth 
review  period) 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminar\-  results.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Ser\ice  to  assess  antidumping  duties  on 
all  appropriate  entries 
EFFECTIVE  DATE:  November  13.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Tramor,  or  Kalhenne  lohnson. 
Office  2,  AD/CVT)  Enforcement  Group  I 
Import  Administration — Room  B099. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  .Avenue.  N\V.. 
Washington.  DC  20230;  telephone;  (202) 
482-4007  or  (202) 482-4929. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Januarv  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (ITIAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (April  2000). 

Background 

On  October  10,  1986.  the  Department 
published  in  the  Federal  Register.  51  FR 

36435.  the  final  affirmative  antidumping 
duty  determination  on  certain 
porcelain-on-steel  (POS)  cookware  from 
Mexico.  We  published  an  antidumping 
duty  order  on  December  2,  1986.  51  FR 
43415. 

On  December  20,  2000,  the 
Department  published  in  the  Federal 
Register  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period 
December  1.  1999,  through  November 
30.  2000  (the  POR).  65  FR  79802.  The 
Department  received  a  request  for  an 
administrative  review  of  Cinsa,  S.A  de 
C.V.  (Cinsa)  and  Esmaltaciones  de  Norte 
America.  S  A  de  C A'  (ENASA)  from 
Columbian  Home  Products,  LLC  (CHP). 
formerly  General  Housewares 
Corporation  (GHC)  (hereinafter,  the 
petitioner),  and  from  the  respondents. 
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Cinsa  and  ENASA.  We  published  a 
notice  of  initiation  of  tho  rtnievv  on 
lanuary  31.  2001.  66  FR  8368. 

On  February  2.  2001.  the  Department 
issued  an  antidumping  duty 
questionnaire  to  Cinsa  and  ENASA.  We 
issued  supplemental  questionnaires  on 
May  17.  and  July  26,  2001.  On  April  2, 
lune  7.  and  August  9.  2001.  we  received 
responses  to  the  original  questionnaire 
and  to  our  two  supplemental 
questionnaires.  The  Department  is 
ronducting  this  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  porcelain-on-steel  cookware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
.Ml  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
\  itreous  glasses.  This  merchandise  is 
c;urrently  classifiable  under  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  subheading  7323.94.00. 
Kitchenware  currently  classifiable 
under  HTSUS  subheading  7323  94.00.30 
is  not  subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  POS 
cookware  by  Cinsa  and  ENASA  to  the 
United  States  were  made  at  less  than 
normal  value,  we  compared  constructed 
export  price  (CEP)  to  the  normal  value, 
as  described  in  the    Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

Pursuant  to  section  777A(d)(2)  of  the 
Act.  we  compared  the  CEPs  of 
individual  U.S.  transactions  to  the 
weighted-average  normal  value  of  the 
foreign  like  product  where  there  were 
sales  made  in  the  ordinary  course  of 
trade  at  prices  above  the  cost  of 
production  (COP),  as  discussed  in  the 
'Cost  of  Production  Analysis"  section, 
below. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
produced  by  Cinsa  and  ENASA  covered 
by  the  description  in  the  "Scope  of  the 
Order  ■  section,  above,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales  We  compared  U.S.  sales  to 
sales  made  in  the  home  market  within 
the  contemporaneous  window  period, 
which  extends  from  three  months  prior 
to  the  LIS.  sale  until  two  months  after 
the  sale.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 


market  made  in  the  ordinary'  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary'  course  of  trade.  In  making  the 
product  comparisons,  we  compared 
individual  cookware  pieces  with 
identical  or  similar  pieces,  and 
cookware  sets  to  identical  or  similar 
sets.  Within  these  groupings,  we 
matched  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
the  respondents  in  the  following  order: 
quality,  gauge,  cookware  category, 
model,  shape,  wall  shape,  diameter, 
width,  capacity,  weight,  interior  coating, 
exterior  coating,  grade  of  frit  (a  material 
component  of  enamel),  color, 
decoration,  and  cover,  if  any. 

Constructed  Export  Price 

We  calculated  CEP  in  accordance 
with  section  772rb)  of  the  Act  because 
the  subject  merchandise  was  first  sold 
by  Cinsa's  and  ENASA's  affiliated 
reseller.  Cinsa  International  Co.  (CIC), 
after  importation  into  the  United  States. 
We  based  CEP  on  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
billing  adjustments,  rebates,  U.S.  and 
foreign  inland  freight,  U.S.  and  Mexican 
brokerage  and  handling  expenses,  and 
U.S.  duty  in  accordance  with  section 
772{c)(2J  of  the  Act  and  19  CFR 
351.402(a).  We  set  certain  rebates  to 
zero,  as  explained  in  our  Preliminar\' 
Results  Calculation  Memo,  on  file  in 
Room  B-099  of  the  Commerce 
Department.  We  made  further 
deductions,  where  appropriate,  for 
credit,  commissions,  advertising,  and 
indirect  selling  expenses  that  were 
associated  with  economic  activities 
occurring  in  the  United  States,  pursuant 
to  section  772(d)(1)  of  the  Act  and  19 
CFR  351.402(b).  For  those  sales  for 
which  the  payment  date  was  not 
reported,  we  calculated  credit  based  on 
the  average  number  of  days  between 
shipment  and  payment  using  the  sales 
for  which  payment  information  was 
reported.  We  calculated  inventory 
carrying  costs  for  those  sales  for  which 
no  values  were  reported,  using  data 
reported  in  the  questionnaire  response. 
We  made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 


United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  we  based  normal 
value  on  the  price  (exclusive  of  value- 
added  tax)  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  home  market,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act. 

Cost  of  Production  Analysis 

The  Department  disregarded  certain 
sales  made  by  Cinsa  and  ENASA  for  the 
period  December  1,  1998,  through 
November  30,  1999  (the  most  recently 
completed  review  of  Cinsa  and  ENASA), 
pursuant  to  a  finding  in  that  review  that 
sales  failed  the  cost  test  (see  Porcelain- 
on-Steel  Cookware  from  Mexico:  Final 
Results  of  Antidumping  Duty- 
Administrative  Re\iew.  66  FR  12926 
(March  1,  2001)).  Thus,  in  accordance 
with  section  773(b)(2)(A)(ii)  of  the  Act, 
there  are  reasonable  grounds  to  believe 
or  suspect  that  respondents  Cinsa  and 
ENASA  made  sales  in  the  home  market 
at  prices  below  the  cost  of  producing  the 
merchandise  in  the  current  review 
period.  As  a  result,  the  Department 
initiated  investigations  to  determine 
whether  the  respondents  made  home- 
market  sales  during  the  POR  at  prices 
below  their  COP  within  the  meaning  of 
section  773(h)  of  the  Act. 

A.  Calculation  of  COP 

We  calculated  the  COP  on  a  product- 
specific  basis,  based  on  the  respective 
sums  of  Cinsa's  and  ENASA's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home- 
market  SG&A  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act.  Because  Cinsa's  and  ENASAs 
fiscal  year  is  different  from  the  POR  by 
only  one  month,  we  allowed  the 
respondents  to  report  costs  based  on 
their  fiscal  year  2000  costs. 

We  relied  on  COP  information 
submitted  by  Cinsa  and  ENASA,  except 
in  the  following  instance  where  it  was 
not  appropriately  quantified  or  valued: 
enamel  frit  prices  from  an  affiliated 
supplier  did  not  approximate  fair 
market  value  prices;  therefore,  we 
increased  Cinsa's  and  ENASA's  enamel 
frit  prices  to  account  for  the  portion  of 
the  reported  cost  savings  to  affiliated 
parties  which  was  not  due  to  market- 
based  savings.  See  the  Preliminary 
Results  Calculation  Memo  for  further 
details. 

B.  Test  of  Home  Market  Prices 

We  compared  the  adjusted  weighted- 
average  COP  figures  for  the  POR  to 
home  market  sales  of  the  foreign  like 
product,  as  required  by  section  773(b)  of 
the  Act,  in  order  to  determine  whether 
these  sales  were  made  at  prices  below 
the  COP.  In  determining  whether  to 
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disregard  home  market  sales  made  at 
prices  below  the  COP.  we  examined  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act.  whether  such  sales 
were  made:  (1)  In  substantial  quantities 
within  an  extended  period  of  time,  and 
(2)  at  prices  which  did  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  On  a  product-specific 
basis,  we  compared  the  COP  (net  of 
selling  expenses)  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates,  discounts,  and  direct 
and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
during  the  POR  were  at  prices  less  than 
the  COP.  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities.  ■■  Where  twenty  percent  or 
more  of  the  respondent's  sales  of  a  given 
product  during  the  POR  were  at  prices 
less  than  the  COP,  we  disregarded  the 
below-cost  sales  where  such  sales  were 
found  to  be  made  at  prices  which  would 
not  permit  the  recovery-  of  all  costs 
within  a  reasonable  period  of  time  (in 
accordance  with  section  773(b)(2)(D)  of 
the  Act). 

The  results  of  our  cost  tests  for  Cinsa 
and  ENASA  indicated  for  certain  home 
market  models,  less  than  twenty  percent 
of  the  sales  of  the  model  were  at  prices 
below  COP.  We  therefore  retained  all 
sales  of  these  models  in  our  analysis 
and  used  them  as  the  basis  for 
determining  normal  value  Our  cost 
tests  also  indicated  that  for  certain  other 
home  market  models,  more  than  twenty 
percent  of  home  market  sales  within  an 
extended  period  of  time  were  at  prices 
below  COP  and  would  not  permit  the 
full  recover}'  of  all  costs  within  a 
reasonable  period  of  time.  In  accordance 
with  section  773(b)(1)  of  the  Act,  we 
therefore  excluded  the  below-cost  sales 
of  these  models  from  our  analysis  and 
used  the  remaining  sales  as  the  basis  for 
determining  normal  value. 

Price-To-Price  Comparisons 

For  both  respondents,  we  calculated 
normal  value  based  on  the  value-added 
tax -exclusive,  home  market  gross  unit 
price  and  deducted,  where  appropriate, 
inland  freight  and  rebates  in  accordance 
with  section  773(a)(6)  of  the  Act  and  19 
CFR  351.401.  We  made  a  deduction  for 
credit  expenses,  where  appropriate, 
pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410.  We  also 
deducted  commissions  and  the  lesser  of 
comparison-market  indirect  selling 
expenses  and  the  indirect  selling 


expenses  deducted  from  CEP  (the  CEP 
offset)  pursuant  to  section  773(a)(7)(B) 
of  the  Act  and  19  CFR  351.412(f).  For 
those  comparison-market  sales  for 
which  the  payment  date  was  not 
reported,  we  calculated  credit  based  on 
the  average  number  of  days  between 
shipment  and  payment  using  the  sales 
for  which  payment  information  was 
reported  For  those  sales  for  which  no 
inventory'  cam'ing  costs  were  reported, 
we  calculated  inventon.'  cam'ing  costs 
based  on  information  contained  in  the 
questionnaire  response.  We  made  no 
adjustment  for  packing  expenses, 
because  respondents  reported  that  these 
expenses  are  identical  in  both  markets, 
and  the  databases  did  not  contain  values 
in  the  packing  data  fields  for  all  sales. 
We  made  adjustments  to  normal  value, 
where  appropriate,  for  differences  in 
costs  attributable  to  differences  in  the 
physical  characteristics  of  the 
merchandise,  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR 
351.411.  See  the  PreUminan  Results 
Calculation  Memo  for  further  details  of 
our  calculations 

Level  of  Trade  and  CEP  OfEset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  normal  value 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
export  price  or  CEP  transaction.  The 
normal  value  LOT  is  that  of  the  starting- 
price  sales  in  the  comparison  market  or. 
when  normal  value  is  based  on 
constructed  value,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&.\)  expenses  and 
profit.  For  export  price,  the  US  LOT  is 
also  the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to  an 
unaffiliated  U.S.  customer.  For  CEP.  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  an  affiliated  importer, 
after  the  deductions  required  under 
section  772(d)  of  the  Act.  See  Micron 
Technology.  Inc  v.  United  States.  243  F 
3d  1301,  l'314-1315  (Fed.  Cir  2001)  To 
determine  whether  normal  value  sales 
are  at  a  LOT  different  from  export  price 
or  CEP,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer  If  the  comparison-market 
sales  are  at  a  different  LOT.  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  normal  value  is  based  and 
comparison-market  sales  at  the  LOT  of 
the  export  transaction,  we  make  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  For  CEP  sales,  if  the  normal 
value  level  is  more  remote  from  the 


factory  than  the  CEP  level,  and  there  is 
no  basis  for  determining  whether  the 
difference  in  the  levels  between  normal 
value  and  CEP  affects  price 
comparability,  we  adjust  normal  value 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  \otice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19.  1997). 

In  this  review .  Cinsa  and  E\'.\SA  had 
only  CEP  sales  They  reported  that 
comparison-market  and  CEP  sales  were 
made  at  different  LOTs.  and  that 
comparison-market  sales  were  made  at  a 
more  advanced  LOT  than  were  sales  to 
CIC  in  the  United  States  The 
respondents  requested  that  the 
Department  make  a  CEP  offset  in  lieu  of 
a  LOT  adjustment,  as  they  were  unable 
to  quantify-  the  price  differences  related 
to  sales  made  at  the  different  LOTs 

Cinsa  and  ENASA  reported  four 
channels  of  distribution  in  the  home 
market:  (1)  Direct  sales  to  customers 
from  the  Saltiilo  plant:  (2)  sales  shipped 
from  their  Mexico  City  warehouse;  (3) 
sales  to  Pacific  zone  customers;  and  (4) 
sales  shipped  to  supermarkets  and 
discount  stores  In  analyzing  the  data  in 
the  home  market  sales  listing  by 
distribution  channel  and  sales  function, 
we  found  that  the  four  home  market 
channels  are  all  handled  by  Cinsa's  and 
ENASA's  affiliated  distributer. 
COMESCO.  and  did  not  differ 
significantly  with  respect  to  selling 
functions  Similar  services  were  offered 
to  all  or  some  portion  of  customers  in 
each  channel   Based  on  this  analysis,  we 
find  that  the  four  home  market  channels 
of  distribution  comprise  a  single  LOT 

All  CEP  sales  were  made  through  the 
same  distribution  channel:  b\'  the 
Mexican  exporter  to  CIC.  the  U.S. 
affiliated  reseller,  which  then  sold  the 
merchandise  directly  to  unaffiliated 
purchasers  in  the  United  States.  The 
same  selling  functions/ser\ices  were 
provided  by  Cinsa  and  ENAS.^  to  all 
customers  in  this  distribution  channel. 
Therefore,  we  preliminarily  determine 
that  all  CEP  sales  constitute  a  single 
LOT  in  the  United  States 

To  determine  whether  sale.<-  in  the 
comparison  market  were  at  a  different 
LOT  than  CEP  sales,  we  examined  the 
selling  functions  performed  at  the  CEP 
level,  after  making  the  appropriate 
deductions  under  section  772(d)  of  the 
Act.  and  compared  those  selling 
functions  to  the  selling  functions 
performed  in  the  home-market  LOT 

In  the  comparison  market.  Cinsa  and 
ENASA  sold  subject  merchandise  to 
their  affiliated  distributor.  CO\fESCO. 
which  then  resold  the  POS  product  to 
unaffiliated  customers.  In  the  United 
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States,  Cinsa  sold  its  and  ENASA's 
subject  merchandise  to  its  affiliate,  CIC, 
which  then  resold  the  subject 
merchandise  directly  to  unaffiliated 
purchasers.  Therefore,  we  compared  the 
selling  functions  and  the  level  of 
activity  associated  with  Cinsa's  sales  to 
CIC  with  the  sales  by  COMESCO  to 
unaffiliated  purchasers  in  the  Mexican 
market.  We  found  that  several  of  the 
functions  performed  in  maldng  the 
starting-price  sale  in  the  comparison 
market  either  were  not  performed  in 
connection  with  sales  to  CIC  (e.g., 
market  research,  order  solicitation,  after 
sale  services/warranties,  and 
advertising),  or  were  only  performed  to 
a  small  degree  in  connection  with  sales 
to  CIC  (e.g.,  inventory  maintenance), 
thus  supporting  respondents'  contention 
that  different  LOTs  exist  between 
comparison-market  and  CEP  sales. 

These  differences  also  support  the 
respondents'  assertion  that  the 
comparison-market  merchandise  is  sold 
at  a  more  advanced  LOT  {see  the 
Preamble  to  the  Department's 
Regulations.  62  FR  27295.  27371  (May 


19,  1997)  ("Each  more  remote  level 
must  be  characterized  by  an  additional 
layer  of  selling  activities,  amounting  in 
the  aggregate  to  a  substantially  different 
selling  fujiction .")  Furthermore,  many 
of  the  same  selling  functions  that  are 
performed  at  the  comparison-market 
LOT  are  performed,  not  at  the  CEP  LOT, 
but  by  the  respondents'  U.S.  affiliate. 
Based  on  this  analysis,  we  preliminarily 
conclude  that  the  comparison-market 
and  CEP  channels  of  distribution  are 
sufficiently  different  to  determine  that 
two  different  LOTs  exist,  and  that  the 
comparison-market  sales  are  made  at  a 
more  advanced  LOT  than  are  the  CEP 
sales. 

Because  there  is  only  one  LOT  in  the 
home  market,  it  is  not  possible  to 
determine  if  there  is  a  pattern  of 
consistent  price  differences  between  the 
sales  on  which  normal  value  is  based 
and  comparison  market  (i.e.,  home 
market)  sales  at  the  LOT  of  the  export 
transaction.  Accordingly,  because  the 
data  available  do  not  form  an 
appropriate  basis  for  making  a  level  of 
trade  adjustment,  but  the  level  of  trade 


in  the  home  market  is  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP.  we  have  made 
a  CEP  offset  to  normal  value  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act.  The  CEP  offset  is  calculated  as 
the  lesser  of: 

1.  The  indirect  selling  expenses  on 
the  comparison-market  sale,  or 

2.  The  indirect  selling  expenses 
deducted  from  the  starting  price  in 
calculating  CEP. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margins  for 
the  period  December  1,  1999.  through 
November  30,  2000.  are  as  follows: 


Manufacturer/exp< 

oner 

Period 

Margin 
[percent] 

Cinsa     

12/1/99—11/30/00 
12/1/99—11/30/00 

16.42 

ENASA  

15.66 

- 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  davs  of 
publication.  See  19  CFR  351.310(c)'  If 
requested,  a  hearing  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351  309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 


later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number:  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed  See  19  CFR  351.310(c). 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties.  We  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries  covered 
by  this  review  if  any  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 


minimis.  For  assessment  purposes,  we 
intend  to  calculate  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  examined  and  dividing  this 
amount  by  the  total  entered  value  of  the 
sales  examined. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
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deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  29.52 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTTV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review- 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
is  published  in  accordance  with  section 
751(a)(1)  of  the  Act  and  19  CFR  351.221. 

Dated:  November  2,  2001. 
Faryar  Shirzad. 

Assistant  Secretary-  for  Import 

Administration. 

|FR  Doc    01-28404  Filed  1 1-9-01:  8:45  am] 

HLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency  (MBDA) 

[Docket  No.  980901 22a-1 25S-02] 

RIN  064&-ZA04 

identification  of  Currently  Funded 
Proiects  Eligible  To  Be  Extended  for  an 
Additional  Year  of  Funding  in  Light  of 
MBDA's  Intent  To  Revise  The  Minority 
Business  Opportunity  Committee 
(MBOC)  Program 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  This  notice  armounces  the 
Minority  Business  Development 
Agency's  (MBDA)  amendment  of  a  prior 
Federal  Register  notice  published  by 
MBDA  that  established  the  total  project 
award  period  for  cooperative 
agreements  under  the  Minority  Business 
Opportunity  Committee  (MBOC) 
program  as  three  (3)  years.  MBDA 
amends  the  award  period  to  provide  for 
an  additional  year  of  funding.  This 
extension  of  time  will  permit  MBDA 
needed  time  to  develop  a  revision  of  the 
work  requirements  and  performance 
measures  for  the  MBOC  program.  This 
notice  also  identifies  certain  MBOCs 


currently  funded  through  December  31. 
2001.  that  will  be  eligible  for  an 
additional  year  of  funding  beyond  the 
three  (3)  years  normally  allowed 
between  competitions.  It  is  MBDA's 
intent  to  revise  the  scope  of  the  program 
to  include  use  of  state-of-the-art 
information  technology  to  collect  and 
disseminate  information  for  and  about 
minority  businesses  and  markets,  and  to 
install  Performance  Measures  that  can 
be  electronically  validated  and  verified 

DATES:  November  13.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  Boykin  (202)  482-1712, 

SUPPLEMENTARY  INFORMATION:  Under 

Executive  Order  11625.  MBD.^  provides 
business  development  services  to 
persons  who  are  members  of  groups 
determined  by  the  U  S.  Department  of 
Commerce  to  be  socially  or 
economically  disadvantaged,  and  to 
business  concerns  owned  and 
controlled  by  such  individuals.  The 
MBOC  program  is  one  vehicle  MBDA 
utilizes  to  accomplish  this  mission  The 
MBOC  program  creates  conditions  in 
the  public  and  private  sector 
marketplace  that  foster  significant 
minority  business  and  economic 
success.  The  MBOC  is  a  locally  based 
organization  dedicated  to  the  planning, 
coordination,  creation,  and  delivery  of 
resources  to  facilitate  effective 
participation  of  the  minority  business 
sector  in  the  community  and  globally 
The  principal  functions  of  the  MBOC 
are  to  ser\'e  as  a  focal  point  for  the 
development  of  mutually  beneficial 
approaches  to  insure  minority  business 
participation  in  the  community;  to 
identify-  and  facilitate  economic  and 
business  opportunities;  to  identify 
barriers  to  economic  growth  and  to 
develop  strategies  for  overcoming  these 
barriers;  to  ser\e  as  community 
advocate  for  minority  businesses;  and  to 
ser\'e  as  a  mentoring  entity  for  ready  to 
grow  businesses 

To  ensure  that  the  program  obiectives 
stated  above  are  carried  out  more 
effectively.  MBDA  shall  revise  the  work 
requirements  to  require  the  use  of  state- 
of-the-art  technology  to  verify  and 
validate  performance  and  to  collect  and 
disseminate  information  for  and  about 
minority  business  and  markets  MBD.^ 
intends  to  implement  the  new  work 
requirements  for  the  MBOC  Program 
through  competition  to  be  published  m 
the  Federal  Register  and  nn  MBDA's 
website  (www.mbda.gov)  in  the 
summer/fall  of  2002.  The  anticipated 
start  date  for  new  awards  is  January  1 . 
2003  Consequently,  there  will  be  no 
new  competition  for  MBOCs  during 
2001. 


As  part  of  the  transition,  MBDA 
intends  to  provide  an  additional  year  of 
funding,  on  a  non-competitive  basis,  to 
current,  eligible  MBOCs  that  will  be 
completing  the  third  year  of  operation 
on  12  31/01   Such  additional  funding 
will  be  at  the  total  discretion  of  MBDA. 
based  on  such  factors  as  the  MBCX^s 
performance,  the  availability  of  funds 
and  .Agency  pnorities.  Normally  MBOCs 
would  undergo  a  new  competition  after 
three  years  of  operation  The  additional 
year  of  funding,  as  announced  in  this 
Notice,  will  allow  MBDA  the  necessary 
time  to  develop  its  revised  program  and 
to  apply  the  new  work  requirements  to 
all  MBOCs  effective  1/1/03.  Therefore. 
MBDA's  prior  Federal  Register  notice 
(63  FR  47480)  is  hereby  amended  to 
allow  for  the  extension  of  the  total 
project  award  period  of  cooperative 
agreements  under  the  MBOC  program  to 
four  (4)  years.  The  following  MBOCs  are 
affected  by  this  notice  and  will  be 
eligible  for  an  additional  year  (1/1/2002 
through  12/31/2002)  of  funding  on  a 
non-competitive  basis:  Puerto  Rico 
MBOC  (Economic  Bank  of  Puerto  Rico); 
Brooklyn  Queens  MBOC  (Brooklyn 
Economic  Development  Corporation); 
Los  .\ngeles  MBOC  (City  of  Los 
Angeles);  South  Texas  MBOC  (Rio 
Grande  Valley  Empowerment  Zone 
Corporation),  Kansas  City  MBOC  (The 
City  of  Kansas  City.  Missouri), 
Birmingham  MBOC  (City  of 
Birmingham.  Alabama);  and  Austin 
MBOC  (Texas  Association  of  Minority 
Business  Enterprises). 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  .Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917),  are 
applicable  to  this  notice 

Executive  Order  12866 

This  notice  was  determined  to  be  not 
significant  for  purposes  of  E  O   12866 

Administrative  Procedure  Act 

The  provisions  of  the  .Administrative 
Procedure  .Act  requiring  notice  of 
proposed  rulemaking,  the  opportunity 
for  public  participation,  and  a  dela\  in 
effective  date,  are  inapplicable  because 
this  notice  is  a  matter  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  5  U.S.C  553(a)(2l 

Regulatory  Flejcibility  Act 

Because  a  notice  of  proposed 
rulemaking  and  opportunities  for  public 
comment  are  not  required  to  be  given 
for  this  notice  by  5  U.S.C.  553  or  by  any 
other  law.  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  are  inapplicable. 
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Executive  Order  13132 

This  notice  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132 

Authority:  15  U.S.C.  1512  and  Executive 
Order  11625. 

Dated   November  5,  2001. 
luanita  E.  Berry, 

Fpcieral  Register  Liaison  Officer,  Minority 
Business  Z>n  e/opmenf  Agency. 
Ronald  N.  Langston, 
Motional  Director,  Minority  Business 
Development  Agency. 

IFR  Dor.  01-28408  Filed  11-9-01;  8:45  am) 

BILLING  CODE  60S0-U-P 


COMMITTEE  FOR  THE 
IMPLEME^f^AT10N  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Bangladesh 

November  6.  2001. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212   For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  C.ustoms  port,  call  (202) 
927-.58.5(),  or  refer  to  the  U.S.  Customs 
website  at  http/'www. customs. gov  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa  ita  doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  2U4  of  the  .Agricultural 
.\i  t  of  l<).-,(i,  ds  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
anienried. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 
special  shift,  and  carrvforward 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 


published  on  December  28.  2000).  Also 
see  65  FR  69910.  published  on 
November  21.  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  6,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Cornmissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  15,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk,  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  2001  and  extends  through 
December  31.  2001. 

Effective  on  November  13.  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 

limit ' 


335 

166.960  dozen 

341  

363 

369-S2  ., 

3.352  706  dozen 

36,752.512  numbers 

2,547.036  kilograms 

635  

847 

504.848  dozen 

354,102  dozen 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2000 

'Category  369-S  only  HTS  number 
6307  10  2005 

The  Ccnimittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U,S.C.  553(a)(1). 

SincereK . 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Dor. 01-28269  Filed  11-9-^1;  8:45  am| 

BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Republic  of  Korea 

November  h,  2001 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  1 1651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000).  Also 
see  65  FR  69740.  published  on 
November  20,  2000. 

D.  Michael  Hutchinson, 

Arting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Novembers.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treosurw  Washington.  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14.  2000,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  the  Repuhlir  of 
Korea  and  exported  during  the  tv.elve-month 
period  which  began  on  January  1.  2001  and 
extends  through  December  ^1.  2001. 

Effective  on  November  13,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 
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Category 


Adjusted  twelve-month 
limit " 


Group  II 

237,  239pt  ?,  331- 
348.  350-352 
359-H3,  359pt.''. 
431,  433-438, 
440-448.  459- 
WS.  459pt  6.  631, 
633-652.  659-H^ 
659-S8and 


614.819  761  square 
meters  equivalent 


659pt 


as  a 


group. 
Sublevels  within 

Group  II 

647/648 

Group  III 

831.  83^-838   840- 

844.  847-858  and 


859pt 
group 


1,381.058  dozen 

17.504.651  square 
meters  equivalent 


as  a 


'  The  limits  tiave  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31    2000 

'Category  239pt  only  HTS  number 
6209  20  5040  (diapers) 

•-'Category  359-H  only  HTS  numbers 
6505  90  1540  and  6505  90  2060 

"Category  359pt  all  HTS  numt>ers  except 
6505  90  1540.  6505  20  2060  (Category  359- 
H).  and  6406  99  1550 

5  Category  459-W  only  HTS  number 
6505  90  4090 

^Category  459pt  all  HTS  numbers  except 
6505  90  4090  (Category  459-W) 

6405  20  6030.    6405  20  6060     6405  20  6090 

6406  99  1505  and  6406  99  1560 
'Category     659-H      only     HTS     numbers 

6502  00  9030  6504  00  9015  6504  00  9060 
6505  90  5090  6505  90  6090  6505  90  7090 
and  6505  90  8090 

8  Category  659-S  only  HTS  numbers 
6112310010.  6112310020  6112410010 
6112  410020.  6112  410030  6112  410040 
6211111010  6211111020.  621112  1010 
and  6211  12  1020 

5  Category  659pt  all  HTS  numbers  except 
6502  00  9030,  6504  00  901 5  6504  00  9060 
6505  90  5090  6505  90  6090  6505  90  7090 
6505  90  8090  (Category  659-H) 

6112310010  6112310020  6112410010 
6112410020  6112410030  6112410040 
6211111010.  6211111020  621112  1010 
621112  1020  (Category  659-S) 

6406  99  1510  and  6406  99  1540 

'°  Category  859pt  only  HTS  numbers 
6115  19  8040  6117  10  6020  6212  10  5030 
6212  10  9040  6212  20  0030  6212  30  0030, 
6212  90  0090  6214  10  2000  and 

621490  0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincereh. 

D.  Michael  Hutchinson, 
Artirii;  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  01-28268  Filed  1 1-9-01 :  8:45  am] 
BILUNG  CODE  3510-^>R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

November  h   JOOl 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  13    2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
.■\pparel,  US,  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202J  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www  customs  ustreas  gov  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexaita  doc.gov, 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956'.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift, 

A  description  of  the  textile  and 
apparel  categories  in  terras  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
see  65  FR  77594.  published  on 
December  12.  2000. 

D.  Michael  Hutchinson, 

.■\cting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.Agreements 

Novembers.  2001. 
Commissioner  of  Customs. 
Department  of  the  Treasun;  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5.  2000.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  Romania  and 


exported  during  the  twelve-month  period 
which  began  on  January  1,  2001  and  extends 
through  December  31.  2001 

Effective  on  November  13.  2001.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 

limit ' 


435 
443 


17,062  dozen 
54  494  numbers. 
16  637  numt>ers. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    2000 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
0.  Michael  Hulchin&on, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 
IFR  Doc.01-28270  Filed  11-9-01;  8:45  ami 

WLUtW  CODE  3510-OB-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Removing  a  Limit  on  imports  of 
Combed  Cotton  Yarn  from  Pakistan 

November  8  2001 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITAl 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  removing  a 

limit  on  imports  of  combed  cotton  vam. 

produced  or  manufactured  in  Pakistan. 


EFFECTIVE  DATE:  November  9.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  .Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212   For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www'. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  .Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Set  lion  204  at  ine  .Agricultural 
Act  of  1956'.  as  amended  (7  U.S.C.  1854): 
Executive  Order  1 1651  of  March  3.  1972.  as 
amended. 

In  a  notice  published  on  December  31. 

1998.  the  Government  of  the  United 
States  announced  that  it  had  requested 
consultations  with  the  Government  of 
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Pakistan  on  combed  cotton  varn  in 
Category  301.  produced  or 
manufactured  in  Pakistan.  (63  FR 
72288)  .^s  no  solution  was  agreed  upon 
in  consultations,  the  Government  of  the 
United  States  limited  imports  in  this 
category  for  the  twelve-month  period 
beginnmg  fin  March  17,  1999  and 
extending  through  March  16.  2000  at  a 
level  of  5.262.665  kilograms.  (March  12. 

1999  64  FR  12290)  This  limit  was 
extended  for  a  second  year  on  March  14, 

2000  (65  FR  14544)  and  for  a  third  year 
on  February  28,  2001  (66  FR  13307) 
Pakistan  challenged  this  limit  under  the 
World  Trade  Organization  (WTO! 
dispute  settlement  process  and.  on 
October  8.  2001   the  WTO  Appellate 
Body  affirmed  a  dispute  settlement 
panel  decision  that  certain  aspects  of 
the  L'  S  determination  to  impose  the 
limit  were  not  consistent  with  the  WTC3 
.Agreement  on  Textiles  and  Clothing.  In 
the  letter  published  below,  the 
t";hairman  of  CITA  directs  the 
Commissioner  of  Customs  to  remove  the 
limit  on  combed  cotton  yarn  in  Category 
301,  produced  or  manufactured  in 
Pakistan. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  a\ai]able  in  the 
(■.CORRELATION  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28,  2000),  Also 
-••e  65  FR  66972.  published  on 
\i)vember  8,  2000. 

I).  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  ol  Te\tile  Asreements 

Committee  for  the  Implementation  ofTextile 

.Xyreemcnls 

November  8.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  L'.S.C.  1854):  and  Executive 
Order  1 1651  of  March  30.  1972,  as  amended, 
CITA  h.is  decided  that  the  limit  on  c:ombed 
cotton  yarn  in  Category  301  produced  or 
manufactured  in  Pakistan  should  be 
removed.  Therefore,  you  are  directed, 
effective  on  November  9.  2001.  to  eliminate 
the  limit  for  combed  cotton  yarn  in  Category 
301.  produced  or  manufactured  in  Pakistan. 

The  Committee  for  the  Implementation  of 
Textile  .-Xgreements  has  determined  thai  this 
action  falls  within  the  foreign  affairs 
exc:eption  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 


Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

[FR  Doc.  Ot-28504  Filed  11-08-01;  1:19  pm] 

BILLING  COOE  3510-Dfl-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  ADDRESSES 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  Januan,'  14.  2002. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service.  Shelly  Ryan. 
Program  Coordinator.  1201  New  York 
Avenue.  NW.,  Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Ryan  at  i2()2j  606-5000,  ext.  549 
or  sryan^cns.gov. 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  C^orporation  is  soliciting  comments 
concerning  the  proposed  applications 
entitled: 

a.  The  AmeriCorps*VISTA 
Application  Instructions; 

b.  The  National  Senior  Service  Corps 
Application  Instructions; 

c.  The  AmeriCorps*National,  State 
and  Indian  Tribes  and  U.S.  Territories 
Application  Instructions; 

d.  The  AmeriCorps  Promise  Fellows 
Application  Instructions; 

e.  The  AmeriCorps  Education  Awards 
Programs  Application  Instructions;  and 

f.  The  Innovative  and  Demonstration 
Programs  Application  Instructions. 


The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Background 

The  Corporation  publishes 
application  guidelines  and  notices  of 
funding  availability  that  include 
information  about  the  funding  and 
requirements.  The  application 
instructions  provide  the  information, 
instructions  and  forms  that  potential 
applicants  need  to  complete  an 
application  to  the  Corporation  for 
funding. 

The  Corporation  does  not  currently 
have  the  capability  to  accept 
applications  submitted  electronically. 
However,  we  are  in  the  process  of 
building  an  electronic  grants  system  that 
will  meet  the  requirements  of  Pub.  L. 
106-107.  As  part  of  the  development 
process,  the  Corporation  is  redesigning 
its  application  forms  and  instructions  to 
reflect  the  electronic  system  design  so 
that  current  grantees  and  applicants  can 
become  familiar  with  the  new  format. 

Current  Action 

Paiil 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  Revised  collection. 

Agency:  Corporation  for  National  and' 
Community  Ser\'ice 

Title:  AmeriCorps*  VISTA  Project 
Application  Instructions. 

OMB  S'umber:  3045-0038. 

Agency  S'umber:  None. 

Affected  Public:  Eligible  public, 
private,  and  faith-based  nonprofit 
organizations. 

Total  Respondents:  2.200. 
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Frequency:  Once  per  vear 

Average  Time  Per  Response:  15  hours. 

Estimated  Total  Burden  Hours  33.000 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance!:  None. 

Partll 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  Revised  collection. 

Agencv  Corporation  for  National  and 
Community  Ser\ice. 

Title:  National  Senior  Service  Corps 
Application  Instructions 

OMB  Number:  3045-0035. 

Agency  \umber:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding 

Total  Respondents  1.513. 

Frequency:  Annually 

Average  Time  Per  Response:  13.2 
hours. 

Estimated  Total  Burden  Hours:  20,027 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  loperating/ 
maintenance!:  56,497. 

Part  III 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  Revised  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps*NationaI.  State. 
Indian  Tribes  and  U.S.  Territories 
.Application  Instructions. 

OMB  \umber:  3045-0047. 

Agency  S'umber:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  2.000. 

Frequency:  Once  per  year. 

Average  Time  Per  Response:  Ten  (10) 
hours. 

Estimated  Total  Burden  Hours:  20.000 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Part  IV 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  Revised  collection 


Agency:  Corporation  for  National  and 
Community  Service. 

Title  .AmeriCorps  Promise  Fellows 
Application  Instructions. 

OMB  Sumber  3045-0073. 

Agency  Sumber  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding 

7o/ai  Respondents:  90. 

Frequency:  Once  per  vear. 

Average  Time  Per  Response:  25  hours. 

Estimated  Total  Burden  Hours:  2,250 
hours 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Parr  V 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review  Revised  collection. 

/Agency  Corporation  for  National  and 
Community  Senice. 

Title  AmeriCorps  Education  Awards 
Program  .Application  Instructions. 

OMB  Sumber:  3045-0065. 

Agency  Sumber  None 

Affected  Public  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  200. 

Frequency:  Once  per  year. 

Average  Time  Per  Response:  Eight  (8) 
hours. 

Estimated  Total  Burden  Hours:  1 .600 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance!:  None. 

Part  VI 

The  Corporation  seeks  public 

comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review  New  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Innovative  and  Demonstration 
Application  Instructions. 

OMB  Sumber  None. 

Agency  Sumber:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding 

Total  Respondents  200 

Frequency:  Once  per  vear 

Average  Time  Per  Response:  20  hours 

Estimated  Total  Burden  Hours:  4.000 
hours 

Total  Burden  Cost  (capital/stariupj: 
None. 

Total  Burden  Cost  (operating/ 
maintenance!  None 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record 

Dated:  November  6.  2001. 
Nancy  Talbot, 

Director.  Program  Planning  and  Development. 
[FR  Doc.  01-28255  Filed  11-9-01:  8:45  am] 
BILUNG  CODE  6050-»$-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  DoD,  Office  of  the  Assistant 
Secretary  of  Defense.  Command. 
Control.  Communication  and 
Intelligence — Defense  Security  Service. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Assistant  Secretan,  of  Defense  for 
Command.  Control.  Communication  and 
Intelligence — announces  a  proposed 
new  public  information  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  C.omments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessar\-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection-  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(dl  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents. 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  Ianuar>  14.  2001 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Security  Senice  (DSS). 
Planning  &  Programming,  ATTN:  Ms, 
Stephanie  Greene,  Alexandria.  VA 
22314-1651 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  c:ollection  instruments, 
please  write  to  the  above  address,  or  call 
DSS,  Planning  &  Programming  at  (703) 
325-4718 

Title  and  OMB  S'umber:  Defense 
Security  Service  Customer  Satisfaction 
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Suney;  OMB  No.  0704-lTo  Be 
Determined]. 

Seeds  and  Uses:  The  purpose  of  the 
information  collection  requirement  i.s  to 
obtain  information  to  ascertain  the  level 
of  satisfaction  private  sector  industrial 
and  federal  users  have  with  the 
products  and  services  DSS  provides. 
This  survey  is  necessary  to  meet  the 
requirements  of  the  FY2000-2003 
Defense  Management  Council  (DMC) 
Performance  Contract.  The  DMC 
Performance  Contract  requires  the 
Defense  Security  Service  (DSS)  to 
develop  and  administer  customer 
satisfaction  surveys  for  each  of  its  three 
primary  business  areas:  the  Personnel 
Security  Investigations  Program  (PSI). 
the  Industrial  Security  Program  (ISP), 
and  the  Security  Education  and 
Training  Program.  DSS  is  also  in  the 
process  of  implementing  the 
Government  Performance  and  Results 
Act  (GPR.^)  based  initiatives,  as 
recommended  by  GAO.  which  involves 
the  development  of  performance 
measures  and  metrics  as  a  way  to 
identify  and  evaluate  program 
outcomes.  A  key  indicator  of  Agency 
and  program  performance  is  customer 
satisfaction.  Thus.  DSS  is  also 
conducting  this  survey  to  support  the 
GPR.^  implementation  process. 
Information  obtained  through  this 
collection  will  be  used  for  the  agency's 
will  be  used  for  the  agency's  planning 
and  programming  processes.  Survey 
will  administered  on-line  via  the 
Internet.  Information  will  be  collected 
and  analyzed  by  the  Hay  Group. 

Affected  Public:  Private  Sector  cleared 
DoD  Contractor  facilities 

Annual  Burden  Hours:  2,500  (-2,080 
private  sector  and  -420  Federal  &  DoD). 

Number  of  Respondents:  6.000  (5,000 
private  sector  and  1,000  Federal  &  DoD). 

Responses  per  Respondents:  1 

Average  Burden  per  Response:  25 
minutes. 

Frequency:  Biennial. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  private  industry  and 
federal  users  of  DSS  products  and 
services  and  who  have  direct  contact 
with  DSS  personnel.  The  new  DSS  form 
records  customer  perceptions  of  the 
level  of  the  quality,  usefulness  and 
professionalism  of  the  goods  and 
services  delivered.  The  information, 
which  will  be  collected  electronically, 
will  be  used  for  agency  and  program 
level  planning,  programming  and 
budgeting  decisions  as  well  as  to 
comply  with  DoDs  Defense 
Management  Counsel,  GPRA,  and  GAO 
requirements  If  the  information  is  not 
collected,  DSS  will  be  missing  vital 


information  necessary  to  plan,  program 
and  respond  to  customer's  and  DoD's 
needs  well. 

Dated:  November  5,  2001. 
Patricia  L  Toppings, 

Alternate  (JSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Dor.  01-2826.5  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  5001-08-M 

1 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Federal  Advisory  Committee  for  the 
End-to-End  Review  of  the  U.S.  Nuclear 
Command  and  Control  System 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACnON:  Notice  of  meeting, 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of 
forthcoming  meetings  of  the  Federal 
Advisory  Committee  for  the  End-to-End 
Review  of  the  U.S.  Nuclear  Command 
and  Control  System  (NCSS).  The 
purpose  of  these  meetings  is  to  conduct 
a  comprehensive  and  independent 
review  of  the  NCCS  positive  measures  to 
assure  authorized  use  of  nuclear 
weapons  when  directed  by  the  President 
while  assuring  against  unauthorized  or 
inadvertent  use.  This  meeting  will  be 
closed  to  the  public. 
DATES:  November  13-14,  2001  and 
November  25-26,  2001, 
ADDRESSES:  Room  3C912.  Pentagon, 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  L.  Jones,  U.S.  Nuclear 
Command  and  Control  System  Support 
Staff  (NSS).  Skyline  3,  5201  Leesburg 
Pike,  Suite  500,  Falls  Church,  Virginia 
22041,(703)681-8681. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Dor  01-284.S7  Filed  11-8-01:  12:26  pm] 

BILUNG  CODE  S001-0S-O 

^ 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards 
Memtiership 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  6f  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  November  13.  2001, 
FOR  FURTHER  INFORMATION  CONTACT! 
David  Stokes,  U.S.  Array  Senior 


Executive  Service  Office,  Assistant 
Secretary^  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army.  Washington, 
DC  20310-0111,  telephone  (703)  697- 
3549. 

SUPPLEMENTARY  INFORMATION:  Section 

4314(c)(1)  through  (5)  of  Title  5.  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  super\'isors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  US  NATO  Field 
Element  (Army)  are: 

1.  Mr  Al  Vblkman.  Director,  OUSD/ 
AT&L  Intl  Programs.  Office  of  the 
Secretary  of  Defense. 

2.  Mr.Leo  Michel,  Director.  NATO 
Policy,  Office  of  the  Secretary  of 
Defense. 

3.  Mr.  Steve  Austin,  OUSD  ICAT&L 
PA.  Office  of  the  Secretary  of  Defense. 

4.  Mr.  Jeffrey  Starr,  OSD/PI.  Office  of 
the  Secretary  of  Defense. 

5.  Mr,  Peter  Verga,  (alternate)  Deputy 
Under  Secretary  of  Defense  for  Policy 
Integration,  Office  of  the  Secretary  of 
Defense. 

John  Hail, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

(FR  Doc.  01-28374  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
Improvenoent  of  Postsecondary 
Education,  Department  of  Education 


ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  provides  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  This  notice  is 
published  less  than  15  days  prior  to  the 
date  of  the  meeting  as  a  result  of  special 
administrative  clearances. 
DATE  AND  TIME:  November  16,  2001, 
12:30  p.m.  to  4  p.m. 

ADDRESSES:  Sheraton  San  Diego  Hotel  & 
Marina,  1380  Harbor  Island  Drive,  San 
Diego,  CA.  Telephone:  (619)  692-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Fischer,  U.S.  Department  of 
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Education.  1990  K  Street  NW., 
Washington.  DC  20006-8544. 
Telephone:  (202)  502-7500  or  by  e-mail: 
donald  _fischer@ed.gov.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday). 

Individuals  with  disabiliti€>s  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  is  established  under  Title  \^I. 
Part  B,  section  742  of  the  Higher 
Education  Amendments  of  1998  (20 
U.S.C.  1138a).  The  National  Board  of  the 
Fund  is  authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  procedures  for 
grant  awards. 

On  Friday.  November  16,  2001,  from 
1:30  p.m.  to  4  p.m.  the  Board  will  meet 
in  open  session.  The  proposed  agenda 
for  the  open  portion  of  the  meeting  will 
include  discussions  of  the  Fund's 
programs  and  special  initiatives. 

On  Friday,  November  16,  2001,  from 
12:30  p.m.  to  1:30  p.m.  the  meeting  will 
be  closed  to  the  public  for  the  purpose 
of  discussing  personnel  matters 
associated  with  the  work  of  the  Board. 
This  portion  of  the  meeting  will  be 
closed  under  the  authority  of  section 
10(d)  of  the  Federal  Advisory  Act  (Pub. 
L.  92-463:  5  U.S.C.A.  Appendix  2)  and 
under  exemptions  (2)  and  (6)  of  the 
Government  in  the  Sunshine  Act  (l*ublic 
Law  94-409),  5  U.S.C.  552b  (c)(2)  and 
(6).  The  review  and  discussion  of  Board 
personnel  matters  will  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  an  agency,  and  may  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  {e.g.. 
interpreting  service,  assistive  listening 
device  or  materials  in  an  alternate 
format)  should  notify  the  contact  person 
listed  in  this  notice  at  least  two  weeks 
before  the  schedided  meeting  date. 
Although  the  Department  will  attempt 
to  meet  a  request  received  after  that 
date,  the  requested  awdliary  aid  or 
service  may  not  be  available  because  of 
insufficient  time  to  arrange  it. 


Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  8th  Floor,  1990  K  Street 
N'W.,  Washington.  DC  20006-8544  from 
the  hours  of  8  a.m.  to  4:30  p.m. 

Maureen  A.  Mclaughlin. 

Deputy  Assistant  Secretary  for  Policy, 
Planning,  and  Innovation.  Office  of 
Postsecondary'  Education. 
(FR  Doc.  01-28407  Filed  11-9-01;  8:45  am) 
BILLING  COM  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-3O-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

November  6,  2001. 

Take  notice  that  on  October  31,  2001. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  Twelfth  Revised  Sheet 
No  40.  to  become  effective  on  December 
1,2001 

Algonquin  is  filing  to  revise  its  Fuel 
Reimbursement  Percentages  ('"FRPs") 
for  the  calendar  period  beginning 
December  1 ,  2001 ,  pursuant  to  section 
32  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff.  Algonquin  states 
that,  based  on  the  latest  actual  annual 
data  for  Company  Use  Gas  and 
throughput  quantities  for  twelve  month 
period  ended  July  31,  2001,  the  FRPs 
have  mcreased  slightly,  by  0.01%  in  the 
FRP  for  the  Winter  period  and  by  0.21  % 
for  the  non-Winter  period. 

Algonquin  further  states  that  it  is 
submitting  the  calculation  of  the 
deferral  allocation,  pursuant  to  section 
32.5(c)  which  provides  that  Algonqum 
will  calculate  surcharges  or  refunds 
designed  to  amortize  the  net  monetary 
value  of  the  balance  in  the  FRQ  Deferred 
Account  at  the  end  of  the  previous 
accumulation  period.  Algonquin  states 
that,  for  the  period  August  1 ,  2000 
through  July  31.  2001,  the  FRQ  Deferred 
Account  resulted  in  a  net  debit  balance 
that  will  be  recovered  as  a  surcharge  to 
Algonquin's  customers,  based  on  the 
allocation  of  the  account  balance  over 
the  actual  throughput  during  the 
accumulation  period,  exclusive  of 
backhauls 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  conunissions. 


.■\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inten'ene  or  a  protest  with  the 
Federal  Energy  Regulators'  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wu-w Yerr.gov  using  the  "RIMS  "  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

IFR  Doc  01-28288  Filed  11-9-01;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-32-000] 

Columbia  Gas  Transmission 
Corporation;  Notics  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  6,  2001 

Take  notice  that  on  October  31,  2001. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No  1,  Eleventh  Revised  Sheet 
No  44,  with  a  proposed  effective  date 
of  December  1 ,  2001 

Columbia  submits  the  instant  filing 
pursuant  to  the  provisions  of  section  35. 
Retciinage  Adjustment  Mechanism 
(RAM),  of  the  General  Terms  and 
Conditions  (GTC)  of  its  Tariff.  Eleventh 
Revised  Sheet  No  44  sets  forth  the 
retainage  factors  applicable  to 
Columbia  s  services.  In  this  Periodic 
RAM  Filing,  Columbia  is  filing  to 
reduce  the  applicable  transportation 
retainage  percentage  for  the  reasons  set 
forth  in  the  filing. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
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customers,  interruptible  customers, 
affected  state  commissions,  and  parties 
on  the  official  service  list  in  Docket  No. 
RPOl-262. 

Any  person  desiring  to  be  heard  or  {o 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http;// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secrftar,' 

!FR  Doc.  01-28290  Filed  11-9-01;  845  am] 

BaXMO  CODE  671 7-01 -P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  GT02-3-000] 

Olstrlgaa  of  Massachusetts  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tarm 

Novembers,  20U1 

Take  notice  that  on  October  31,  2001, 
Distrigas  of  Massachusetts  LLC 
[DOMAC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  effective  December  1,  2001; 

Twelfth  Revised  Sheet  No,  94 

DOMAC  stales  that  the  purpose  of  this 
filing  is  to  record  semiannual  changes  in 
DOMAC's  index  of  customers. 

DOMAC  states  that  it  copies  of  the 
filing  has  been  served  on  all  current 
customers  under  the  tariff  and  on 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www. fere  gov  using  the  "RIMS"  link, 
select  'Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-28282  Filed  11-9-01;  8:45  am] 

BajJNC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conimlssion 

[Docket  Nos.  RP02-35-000  and  RPOO-15- 
004] 

Dominion  Transmission,  Inc.;  Notice  of 
Tariff  RlIng 

Novembers,  2001. 

Take  notice  that  on  October  31,  2001. 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  the  following  tariff 
sheets  to  comply  with  the  requirements 
of  section  5.1  of  the  "Stipulation  and 
Agreement  Amending  Rate  Case 
Settlement  "  filed  on  October  5,  1999,  in 
Docket  Nos.  RP97-^06.  et  al.,  CNG 
Transmission  Corp..  89  FERC  61,304 
(1999)  (RPOO-15  Settlement): 

First  Revised  Sheet  No.  1070 
Second  Revised  Sheet  No.  1118 

DTI  requests  waiver  of  the  notice 
requirements  to  permit  an  effective  date 
of  November  1,  2001,  for  its  proposed 
tariff  sheets. 

DTI  states  that  section  5.1  of  the 
RPOO-15  Settlement  requires  DTI  to 
update  its  list  of  Account  No.  858 
transactions  contained  in  section  15.7  of 
the  General  Terms  and  Conditions 
(  "GT&C  ")  of  its  FERC  Gas  Tariff,  in  the 


event  that  DTI  enters  into  a  successor 
transaction  with  Tennessee  Gas  Pipeline 
Company  (Tennessee).  DTI  reports  that 
it  has  just  finalized  a  new  service 
agreement  with  Tennessee  to  succeed 
the  parties'  old  service  agreement 
effective  November  1,  2001.  In  addition 
to  modifying  the  list  of  transactions  set 
forth  on  GT&C  section  15.7,  DTI  has 
modified  GT&C  section  11B.2.B.1.  as 
shown  on  First  Revised  Sheet  No.  1070, 
in  order  to  reflect  the  revised 
transaction  with  Tennessee. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTl's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergera, 

Secretary 

IFR  Doc.  01-28293  Filed  11-9-01:  8:45  am] 

BILUNG  CODE  S717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-34  -000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  6,  2001. 

Take  notice  that  on  October  31.  2001, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
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Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  December  1,  2001: 

Seventh  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  7 

Eastern  Shore  states  that  this  rate 
filing  is  being  made  to  effectuate 
changes  in  the  rates  applicable  to 
Eastern  Shore's  transportation  services 
under  Rate  Schedules  FT,  ST,  T-1  and 
IT,  respectively,  in  accordance  with 
section  4(d)  of  the  Natural  Gas  Act.  15 
U.S.C.  71 7c(d),  and  subpart  C  of  part 
154  of  the  Commission's  regulations 
thereunder,  18  CFR  part  154.  subpart  C. 
The  rate  changes  are  expected  to 
increase  revenues  derived  from  firm 
transportation  services  by  $836,595 
when  compared  with  the  tariff  rates 
currently  in  effect. 

Eastern  Shore  states  that  this  filing  is 
being  made  in  compliance  with  the 
requirements  of  Article  XII  of  the 
August  1,  1997  Stipulation  and 
Agreement  (S  &  A)  in  Docket  Nos. 
CP96-1 28-000,  CP96-1 28-001.  CP96- 
128-003,  RP97-32-OO0.  RP97-32-001. 
RP97-32-004.  RP97-231-000,  RP97- 
231-001,  RP97-231-002.  TA98-1-23- 
000  and  TA98-3-23-000  (not 
consolidated).  Such  S  &  A  was  approved 
by  the  Commission  in  its  letter  order 
dated  October  15,  1997. 

Eastern  Shore  further  states  that  the 
proposed  rates  are  based  on  an  overall 
cost  of  service  of  $14,238,063  which 
reflects  actual  experience  for  the  twelve 
months  of  actual  operations  for  the 
period  ended  June  30,  2001,  adjusted  for 
known  and  measurable  changes 
anticipated  to  occur  during  the  nine- 
month  adjustment  period  ending  March 
31,  2002.  The  rate  base  for  Eastern 
Shore's  system  as  of  March  31.  2002. 
adjusted  for  known  and  measurable 
changes  through  such  date,  is 
$43,431,243.  The  cost  of  service  also 
reflects  an  overall  rate  of  return  of  1 1  94 
percent,  consisting  of  a  cost  of  debt  of 
7.88  percent  and  a  return  on  common 
equity  of  14.75  percent  utilizing  a  test 
period  capital  structure  of  40.90  percent 
debt  and  59.10  percent  common  equity. 
The  depreciation  expense  component  of 
Eastern  Shore's  cost  of  service  reflects 
the  same  depreciation  rates  utilized  in 
its  prior  rate  proceeding. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party- 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretar}-. 

[FR  Doc  01-28292  Filed  11-9-01:  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 5-000] 

Kern  Gas  Transmission  Company; 
Notice  of  Application 

November  6.  2001 

Take  notice  that  on  October  26,  2001 
Kern  River  Gas  Transmission  Company 
(Kern  River).  295  Chipeta  Way.  Salt 
Lake  City,  Utah  84158.  filed  ill  Docket 
No.  CP02-1 5-000.  an  application, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  authorization  to 
construct  and  operate  the  new  Kramer 
Junction  Delivery  Point,  located  in  San 
Bernardino  County.  California,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http ://wwi\-  ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #  "  fi-om  the  RIMS 
menu  and  follow  the  instructions  (call 
(202)  208-2222  for  assistance). 

Kern  River  proposes  to  construct  and 
operate  the  new  Kramer  Junction 
Deliver.'  Point  in  San  Bernardino 
County.  California,  consisting  of  a  20- 
inch  tap  on  the  42-inch  mainline 
portion  of  the  Common  Facilities, 
jointly  owned  by  Kern  River  and  Mojave 
Pipeline  Company  and  a  meter  station 
in  200  by  250-foot  fenced  station  yard. 
Kern  River  indicates  that  the  metering 


facilities  will  include  3  10-inch  turbine 
meters,  a  12-inch  flow  control  valve, 
and  appurtenances.  Kern  River  states 
that  the  proposed  deliveni'  point  has  a 
maximum  design  deliver^'  capacity  of 
approximately  500  Mmcf  d  at  650  psig 
from  the  Common  Facilities  mainline 
into  the  new  Adelanto  Lateral,  plaimed 
by  Southern  California  Gas  Company 
(SoCalGas) 

Kern  River  avers  that  the  proposed 
Kramer  Junction  Deliver.  Point  will 
establish  an  alternathe  to  Kern  River's 
existing  Wheeler  Ridge  Delivery  Point 
into  the  SoC>alGas  system,  where  take- 
away capacity-  currently  is  constrained. 
Kern  River  asserts  that  its  shippers  (both 
existing  and  prospective  expansion 
shippers)  have  already  contracted  for 
approximately  328  Mmcf/d  of  firm 
delivery  capacity  to  the  proposed 
Kramer  Junction  Deliven'  Point 

Kern  River  estimates  the  cost  of  the 
proposed  delivery  point  facilities  at 
52.115.211   Kem'Rjver  indicates  that 
pursuant  to  a  Facilities  Agreement. 
SoCalGas  will  reimburse  Kern  River  for 
all  of  the  actual  costs  of  the  proposed 
facilities,  plus  associated  income  taxes 
by  making  a  lump  sum  payment  upon 
completion  of  construction. 

Any  questions  regarding  this 
application  should  be  directed  to  Garv 
Kotter.  Manager.  Kern  River  Gas 
Transmission  Company.  P  O  Box 
58900.  Salt  Lake  City.  Utah  84158.  at 
(801)584-7117. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  16.  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  .NGA  (18  CFR 
157  10)  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretar.'  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every-  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commissions  web  site  under  the 
"e-Filing"  link. 
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Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary'  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However.  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
pro|ect  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

SciTftary 

(PR  Dor.  01-28281  Filed  ll-»-01;  8:45  ami 

BILLING  COOC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-2&-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Tariff  Filing 

November  6,  2001. 

Take  notice  that  on  October  31.  2001, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Eighteenth 
Revised  Sheet  No.  22,  to  be  effective 
December  1,  2001. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  section  21  of  the 
General  Terms  and  Conditions  (GT&C) 
of  its  Tariff  as  the  seventeenth 
semiannual  limited  rate  filing  under 
section  4  of  the  Natural  Gas  Act  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
promulgated  thereunder.  The  rate 
adjustments  filed  for  are  designed  to 
recover  .Account  No.  858  stranded  costs 
incurred  by  Natural  under  contracts  for 
transportation  capa,city  on  other 
pipelines.  Costs  for  any  Account  No. 
858  contracts  specifically  excluded 
under  section  21  are  not  reflected  in  this 
filing. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
w-H-w./ercgov  using  the  "RIMS  "  link, 
select  'Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  3a5.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-iling"  link. 

David  P.  Boergers, 

Secretary. 

[PR  Doc  01-28286  Filed  11-9-01;  8:45  am] 

BILLING  COOC  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 6-000] 

PSEG  Energy  Resources  &  Trade  LLC 
V.  New  York  Independent  System 
Operator,  Inc.;  Notice  of  Complaint 

November  6,  2001. 

Take  notice  that  on  November  5. 
2001,  PSEG  Energv  Resources  &  Trade 
LLC  (PSEG  ER&T)'submitted  for  filing  a 
complaint  against  the  New  York 
Independent  System  Operator,  Inc. 
(NYISO),  requesting  that  the 
Commission  restore  the  original  market 
clearing  prices  for  energv  for  Mav  9, 
20OO. 

PSEG  ER&T  states  that  it  has  served 
a  copy  of  the  filing  on  the  NYISO  and 
the  state  regulatory  commissions  in  New 
York  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  (jr  before 
November  26,  2001.  Prote.sts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  November  26,  2001. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
v^-ww. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385,2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[PR  Do(    01-28280  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  6717-Ot-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  RP8a-67-075  and  RP9e-198- 
004] 

Texas  Eastern  Transmission.  LP; 
Notice  of  Compliance  Filing 

November  6.  2001. 

Take  notice  that  on  October  31.  2001. 
Texas  Eastern  Transmission.  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1  and  First  Revised  Volume 
No.  2.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  December  1,  2001. 

Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Stipulation  and  Agreement  filed  by 
Texas  Eastern  on  December  17,  1991  in 
Docket  Nos.  RP88-67.  et  al  (Phase  11/ 
PCBs)  and  approved  by  the  Commission 
on  March  18,  1992  (Settlement),  and 
with  Section  26  of  Texas  Eastern's  FERC 
Gas  Tariff,  Seventh  Revised  Volume  No 
1. 

Texas  Eastern  states  that  such  tariff 
sheets  reflect  an  increase  in  the  PCB- 
Related  Cost  component  of  Texas 
Eastern's  currently  effective  rates.  For 
example,  the  increase  in  the  100%  load 
factor  average  cost  of  long-haul  ser\'ice 
under  Rate  Schedule  FT-1  from  Access 
Area  Zone  ELA  to  Market  Zone  3  is 
$0.0024  per  dekatherm 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions.  Copies  of 
this  filing  have  also  been  mailed  to  all 
parties  on  the  service  list  in  Docket  Nos. 
RP88-67,  et  al.  (Phase  II/PCBs). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc, gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-28283  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP02-36-000] 

Texas  Eastern  Transmission.  LP; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  6.  2001 

Take  notice  that  on  October  31.  2001, 
Texas  Eastern  Transmission.  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1  and  First  Revised  Volume 
No  2.  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  December  1.  2001 

Texas  Eastern  states  that  the  revised 
tariff  sheets  and  the  reconciliation 
report  submitted  are  being  filed  (i) 
pursuant  to  section  15  6.  .Applicable 
Shrinkage  Adjustment  (ASA),  and 
section  15.8,  Periodic  Reports, 
contained  in  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Seventh  Revised  Volume  No  1. 
(ii)  in  compliance  with  the  Stipulation 
and  Agreement  (Global  Settlement) 
approved  by  the  Commission  in  its 
order  issued  Mav  2.  1994  |67  FERC 
1161.170,  reh'g  denied,  68  FERC 
il  61.062  (1994)1.  and  (lii)  incompliance 
with  the  loint  Stipulation  and 
Agreement  Amending  Global  Settlement 
(Amended  Global  Settlement)  approved 
by  the  Commission  in  its  order  issued 
August  28.  1998  [84  FTRC  H  61,200 
(1998)1. 

Texas  Eastern  states  that  the 
combined  impact  on  Texas  Eastern  s 
rates  at  December  1 .  2001  of  this  filing 
with  the  Annual  PCB-Related  Costs 
filing  being  filed  concurrently  herewith 
to  be  effective  December  1 .  2001  equates 
to  an  overall  decrease  of  0.68  cents  for 
typical  long-haul  service  under  Rate 
Schedule  FT-1  from  Access  Area  Zone 
East  Louisiana  to  Market  Zone  3  (EL.A- 
M3)  as  follows; 


lOO-o  LP 
Impact 

(S/dth) 


Rate  Impact 

PCB-Related  Costs  Filing  ... 
ASA  Surcharge 

Total   

Fuel  Retention  Impact 

Annual  Avg  Percentage  In- 
crease— 0  01°o 

Rate  Equivalent  at  P  I  R  A 
projeciea  price  of  S3  22 
dth         

0  0024 
(0  0095) 

(0.0071) 

SO  003 

Net  Decrease    

S(0  00681 

Texas  Eastern  states  that  by  this  filing 
it  is  (1)  providing  its  final  report  on 
recover}'  of  Order  No.  636  transition 
costs  and  returning  to  its  customers  the 
excess  collection  of  Non-Spot  Costs,  by 
crediting  the  ASA  Deferred  Account  for 
5496,271;  (2)  providing  its  Annual 
Interruptible  Rpventie  Reconciliation 
Report  under  the  Amended  Global 
Settlement  which  reflects  a  credit  to  the 
ASA  Deferred  Account  of  5207,462. 
which  is  90%  of  the  amount  of 
interruptible  revenue  in  excess  of  the 
revenue  threshold  contemplated  bv  the 
Amended  Global  Settlement;  (3) 
reducing  bv  approximately  30%  the 
level  of  Its  A,SA  Surcharges  included  in 
rates  pursuant  to  an  Interim  ASA  filing 
accepted  bv  Commission  orders  issued 
May  25.  2001  [95  FERC  %  61.267  (2001)1 
and  October  15.  2001  [97  FERC  Tl  61.059 
(2001 )]  and  (4)  reflecting  minor  changes 
in  its  ASA  percentages,  which  are 
designed  to  retain  in-kind  the  projected 
quantities  of  gas  required  for  the 
operation  of  Texas  Eastern's  system  in 
pro\iding  service  to  its  customers  for 
the  twelve  month  period  beginning 
December  1.  2001 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions,  as  well  as 
all  parties  to  the  Settlement  in  Docket 
No.  RP85-177-119.  et  al 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator*-  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385  214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  1 54  2 1 0  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
^^^^■^\■.  fere  gov  using  the  "RIMS"  link, 
select  "Doc:k.et#  '  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  3a,5.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boersers, 

(FR  Doc.  01-28294  Filed  11-9-01;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-27-0OO] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Tariff  Filing 

November  6.  2001. 

Take  notice  that  on  October  31 .  2001 . 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1 .  Fifth  Revised  Sheet  No. 
186,  to  become  effective  December  1, 
2001. 

Texas  Gas  states  that  the  revised  tariff 
sheet  is  being  filed  to  modify  Texas  Gas' 
tariff  to  pro\  ide  for  a  general  waiver  of 
the  "shipper  must  have  title  rule"  in  the 
event  that  Texas  Gas  is  transporting  gas 
for  others  on  acquired  off-system 
capacity  and  to  include  a  general 
statement  that  Texas  tias  will  onh 
transport  for  others  using  off-system 
capacity  pursuant  to  its  existing  tariff 
dnd  rates  In  addition.  Texas  Gas  has 
revis»'d  section  18  of  its  General  Terms 
and  {'onditions  to  reflect  current  rights 
held  by  Texas  Gas  on  upstream 
pipelines  as  extensions  of  its  pipeline 
system  by  removing  previously  expired 
I  ontracts. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE  .  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Ckimmission's  regulations.  Protests  will 
be  considered  bv  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vi-ww  fere. gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary: 

IFR  Dor  01-28285  Filed  11-9-01;  8:45  am] 

BILLING  CCX>E  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP02-26-000] 

U-T  Offshore  System,  L.L,C;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  b.  2001. 

Take  notice  that  on  October  31.  2001. 
U-T  Offshore  System.  L.L.C  (U-TOS) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Fourth  Revised  Volume  No. 
1,  the  tariff  sheets  listed  in  Appendix  A 
to  the  filing,  to  be  made  effective 
November  1.  2001. 

U-TOS  states  that  the  purpose  of  the 
filing  is  to  revise  U-TOS'  existing  tariff 
to  reflect  changes  made  necessary  by  the 
purchase  of  all  of  the  outstanding  shares 
of  U-TOS  by  Mid  Louisiana  Gas 
Transmission  Company,  a  wholly 
owned  subsidiary  of  Enbridge  Midcoast 
Energy-,  Inc.  on  April  20,  2001. 
Specifically,  the  revisions  to  U-TOS' 
Fourth  Revised  Volume  No.  1.  (1) 
corrects  the  title  page  to  reflect  current 
information  regarding  the  person  to 
whom  communication  concerning  the 
tariff  should  be  addressed,  (2)  corrects 
the  address,  phone  numbers  and 
facsimile  numbers  of  the  various 
contacts  within  U-TOS,  and  (3)  modif\' 
the  section  related  to  marketing 
affiliates  to  reflect  the  change  of 
ownership. 

U-TOS  states  that  copies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  customers 
and  interested  state  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  t(j  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
w-v^-wfercgov using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

IFR  Doc.  01-28284  Filed  1 1-9-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-31-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

NowmbtTfi.  2001 

Take  notice  that  on  October  31,  2001, 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 .  the  following  tariff  sheets  to 
become  effective  December  1.  2001: 

First  Revised  Sheet  No.  221 
Second  Revised  Sheet  No  222 

Williams  states  that  the  purpose  of 
this  filing  is  to  modify  Williams'  tariff 
to  provide  for  a  general  waiver  of  the 
"Shipper  must  have  title  rule  "  in  the 
event  that  Williams  is  transporting  gas 
for  others  using  off-system  capacity 
pursuant  to  its  existing  tariff  and  rates, 

Williams  states  that  copies  of  the 
revised  tariff  sheet  is  being  mailed  to 
Williams'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
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20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using;  the  "RIMS"  link, 
select  ""Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link 

David  P.  Boergers. 

St'cn-tan . 

IFR  Doc  01-28289  Filed  11-9-01;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-33-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Tariff  Filing 

Novembers,  2001 

Take  notice  that  on  October  31.  2001. 
Wyoming  Interstate  Company,  Ltd. 
(WIG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2,  Eighth  Revised  Sheet  .No. 
4B.  to  become  effective  December  1, 
2001. 

WIC  states  that  the  tendered  tariff 
sheet  revises  the  fuel  charges  applicable 
to  transportation  service  on  WIC's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  interv  ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper   See.  18 
CFR  385  2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergersi. 

Secretary. 

IFR  Dor .  01-28291  Filed  11-9-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-29-000] 

Young  Gas  Storage  Company.  Ltd.: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  6.  2001. 

Take  notice  that  on  October  31.  2001. 
Young  Gas  Storage  Company.  Ltd 
(Young)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
the  tariff  sheets  listed  on  the  Appendix 
attached  to  the  filing,  to  become 
effective  December  1.  2001 

Young  states  that  these  tariff  sheets 
update  the  injection,  withdrawal,  and 
working  gas  limits  applicable  to  the 
Young  storage  field 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interxene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations  ,M1  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen  e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  inter\ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i^-ww-  ferc.gov  using  the    RIMS  '  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
inter\'entions  mav  be  filed  electronicallv 


via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385  2001(a)(l)(iii!  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretan,' 

IFR  Doc  01-28287  Filed  11-9-01;  8:45  am) 

BILLING  CODE  671 6-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1&-000.  et  al.] 

Dominion  Montgomery.  Inc..  et  al.: 
Electric  Rate  and  Corporate  Regulation 
Filings 

.November  5.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dominion  Montgomery.  Inc. 

IDoi  kel  No.  EG02-16-0001 

Take  notice  that  on  October  31.  2001. 
Dominion  Montgomery.  Inc. 
(Montgomery')  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations 

Montgomery,  a  Delaware  corporation, 
is  a  wholly  owned  subsidiary  of 
Dominion  Energy,  Inc  ,  a  N'irginia 
corporation,  which  in  turn  is  a  wholly 
owned  subsidiars'  of  Dominion 
Resources.  Inc.  also  a  Virginia 
corporation,  Montgomery  will  be 
exclusively  engaged  in  the  business  of 
owning,  operating  and  selling  electricity 
exclusively  at  wholesale  from  an 
approximately  600  M\V  electric 
generating  facilitv  located  in 
Montgomen,  County  near  Clarksville. 
Tennessee  The  facility  will  be 
interconnected  with  transmission 
system  of  the  Tennessee  Valley 
Authority. 

Comment  date:  November  26.  2001    in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

2.  Dominion  Hickman.  Inc. 

noi  ket  No.  EG02-1T-000J 

Take  notice  that  on  October  31 .  2001. 
Dominion  Hickman,  Inc.  (Hickman) 
filed  with  the  Federal  Energy  Regulatorv 
Clommission  (Commission,  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission  s 
regulations. 
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Hickman,  a  Delaware  corporation,  is  a 
whollv  owned  subsidiary  of  Dominion 
Energy.  Inc..  a  Virginia  corporation, 
which  in  turn  is  a  wholly  owned 
subsidiary  of  Dominion  Resources.  Inc., 
also  a  Virginia  corporation.  Hickman 
will  be  exclusively  engaged  in  the 
business  of  owning,  operating  and 
selling  electricity  exclusively  at 
wholesale  from  an  approximately  600 
MW  electric  generating  facility  located 
in  Hickman  County  near  Centerville, 
Tennessee.  The  facility  will  be 
interconnected  with  the  transmission 
system  of  the  Tennessee  Valley 
Authority. 

Comment  date:  November  26.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
■iilequacv  or  accuracy  of  the  application. 

3.  Sunbury  Generation,  LLC  v.  PPL 
Electric  Utilities  Corporation 

iOockel  \i)   ELU2-12-0U0i 

Take  notice  that  on  October  31.  2001, 
Sunburv'  Generation,  LLC  (Sunbun.) 
filed  the  amended  testimony  of  Mr. 
James  |ay  Nick.  E.xhibit  No.  SUN-5.  in 
the  above-referenced  proceeding. 

Copies  of  the  filing  were  served  upon 
PPL  Electric  Utilities  Corporation  and 
all  other  parties  in  accordance  with  Rule 
206(c)  and  Rule  2010  of  the 
Commissions  Rules  of  Practice  and 
Procedure. 

Comment  date:  November  30.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  uf  this  notice 

4.  Western  Systems  Power  Pool 

IDockef  No.  ER91-195-0481 

Take  notice  that  on  October  30.  2001. 
the  Western  Svstems  Power  Pool 
(WSPP)  filed  with  the  Federal  Energv 
Regulatory  Commission  (Commission) 
certain  information  as  required  by 
Ordering  Paragraph  (D)  of  the 
Commission  s  lune  27.  1991  Order  and 
Ordering  Paragraph  (C)  of  the 
Commissiiins  June  1.  1992  Order  On 
Rehearing  Denving  Request  Not  To 
Submit  information,  and  Granting  In 
Part  and  Denying  In  Part  Privileged 
Treatment.  Pursuant  to  18  CFR  385.211 
(1999) 

WSPP  has  requested  privileged 
treatment  for  some  of  the  information 
filed  consistent  with  the  June  1,  1992 
order.  Copies  of  the  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  non-privileged 
portions  are  available  for  public 
inspections. 

Comment  date:  November  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  PPL  Montana,  LLC 

[Docket  No.  EROl-2501-0031 

Take  notice  that,  on  October  31,  2001, 
PPL  Montana,  LLC  (PPLM)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
revised  rate  schedule  for  the  1964 
Pacific  Northwest  Coordination 
Agreement  (PNCA).  PPLM  is  revising  its 
PNCA  Rate  Schedule  to  comply  with 
Order  No.  614  formatting  requirements 
and  to  include  updated  2000-2001 
PNCA  Operating  Procedures  pursuant  to 
the  Commission's  October  1,  2001  order 
in  Docket  No.  EROl-2501-000. 

Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Avista  Corporation 

[Ducket  No  ERO 1-2. 50 1-004] 

Notice  is  hereby  given  that  on  October 
31,  2001.  a  replacement  rate  schedule 
for  Avista  Corporation's  (formerly 
known  as  The  Washington  Water  Power 
Company)  filing  of  the  Pacific 
Northwest  Coordination  Agreement. 
Rate  Schedule  No  97.  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission).  The  filing  is 
made  pursuant  to  the  Commission's 
order  in  Docket  No.  EROl-2501  and 
Rule  614.  Avista  Corporation  is  refiling 
the  Pacific  Northwest  Coordination 
Agreement  in  a  form  compliant  with 
Rule  614  as  Avista  Corporation  Rate 
Schedule  No.  290  with  a  proposed 
effective  date  of  January  1.  2002, 

A  copy  of  this  filing  has  been  sent  to 
the  parties  listed  on  the  attached  Service 
List. 

Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

7.  Avista  Corporation 

[Doclcet  No.  EROl-2501-0051 

Notice  is  hereby  given  that  on  October 
31.  2001,  a  replacement  rate  schedule 
for  PacifiCorp's  filing  of  the  Pacific 
Northwest  Coordination  Agreement, 
Rate  Schedule  No.  160,  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission).  The  filing  is 
made  pursuant  to  the  Commission's 
order  in  Docket  No.  EROl-2501  and 
Rule  614.  PacifiCorp  is  refiling  the 
Pacific  Northwest  Coordination 
Agreement  in  a  form  compliant  with 
Rule  614  as  PacifiCorp  Rate  Schedule 
No  544  with  a  proposed  effective  date 
of  January  1,  2002 

A  copy  of  this  filing  has  been  sent  to 
the  parties  to  the  Pacific  Northwest 
Coordination  Agreement. 

Comment  date:  November  21.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER02-14O-O01  ] 

Take  notice  that  on  October  31,  2001, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  revised  partial 
requirements  service  agreement  w'ith 
Manitowoc  Public  Utilities  (MPU). 
Third  Revised  Service  Agreement  No.  5 
provides  MPU's  contract  demand 
nominations  for  January  2002- 
December  2006.  under  WPSC's  W-2A 
partial  requirements  tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  November  21.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PPL  Montana.  LLC 

(Doclcet  No.  ER02-17ri-<J00l 

Take  notice  that  on  October  26.  2001. 
PPL  Montana.  LLC  (PPL  Montana)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  the  Edison 
Electric  Institute/National  Energy 
Marketers  Association  Master  Power 
Purchase  and  Sale  Agreement  (Version 
2.1.  modified  4/25/00).  paginated  in 
accordance  with  Order  No.  614.  to  be 
added  to  PPL  Montana's  pro  forma  rate 
schedule,  as  well  as  two  executed 
service  agreements  thereunder  between 
PPL  Montana  and  The  Montana  Power 
Company  (Montana  Power)  also 
designated  in  accordance  with  Order 
No  614.  The  first  service  agreement  is 
for  300  MW  of  Firm  (LD)  power  and  the 
second  is  for  150  MW  of  Unit  Firm 
power.  Both  service  agreements  provide 
for  sales  of  energy  by  PPL  Montana  to 
Montana  Power  and  comprise  a  portion 
of  Montana  Power's  power  portfolio  for 
default  retail  customer  service. 

PPL  Montana  requests  that  the 
Commission  grant  a  waiver  so  as  to 
permit  the  service  agreements  to  become 
effective  on  October  15,  2001.  PPL 
Montana  also  requests  Commission 
action  so  as  to  permit  privileged  and 
confidential  treatment  of  various 
provisions  of  the  service  agreements, 
which  it  alleges  contain  commercially 
vjsensitive  information  that  may  harm 
Kiontana  Power  if  released.  PPL 
Montana  has  filed  a  redacted  version  of 
the  service  agreements  suitable  for 
release  to  the  public.  PPL  Montana 
states  that  it  has  served  a  copy  of  this 
filing  on  Montana  Power 

Comment  date:  November  16.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Smart  EMC 

(Docket  No.  ER02-206-0001 

Take  notice  that  on  October  31 ,  2001 . 
Smarr  Electric  Membership  Cooperative 
(Smarr)  tendered  for  filing  with  the 
Federal  Energy  Regulator*'  Commission 
(Commission)  pursuant  to  18  CFR  35.13 
revisions  to  Smarr's  FERC  Electric  Tariff 
Rate  No.  1  and  No.  2.  Copies  of  this 
filing  have  been  mailed  to  each  of 
Smarr's  Member-Owner/Purchasers, 
reflected  on  the  attached  certificate  of 
ser\'ice. 

Smarr  respectfully  requests  that  the 
amendments  to  its  Rate  Schedules 
become  effective  Januarv'  1,  2002. 

Comment  date:  November  21,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Exelon  Generation  Company,  LLC 
Exelon  Energy  Company 

[Docket  No.  ER02-207-0001 

Take  notice  that  on  October  30,  2001, 
Exelon  Generation  Company.  LLC,  and 
Exelon  Energy'  Company  tendered  for 
filing  with  the  Federal  Energy 
Regulatorv'  Commission  (Commission) 
service  agreements  under  their  market- 
based  rate  wholesale  power  sales  tariffs 
under  which  they  will  make  sales  of 
capacity  and  energy  to  each  other. 

Comment  date:  November  20.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

12.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-208-OOO1 

Take  notice  that  on  October  31.  2001. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conunission 
(Commission)  revisions  to  its  Reliability 
Must-Run  Service  Agreements  (RMR 
Agreements)  with  the  California 
Independent  System  Operator 
Corporation  (ISO)  for  Helms  Power 
Plant  (Helms),  PG&E  First  Revised  Rate 
Schedule  FERC  No.  207,  Humboldt  Bay 
Power  Plant  (Humboldt  Bay),  PG&E 
First  Revised  Rate  Schedule  FERC  No 
208,  Hunters  Point  Power  Plant 
(Hunters  Point),  PG&E  First  Revised 
Rate  Schedule  FERC  No.  209,  and  San 
Joaquin  Power  Plant  (San  Joaquin). 
PG&E  First  Revised  Rate  Schedule  FERC 
No.  211.  This  filing  revises  portions  of 
the  Rate  Schedules  to  adjust  the  values 
for  Contract  Service  Limits  and  Owner's 
Repair  Cost  Obligation  (as  to  Humboldt 
Bay  and  Hunters  Point  only).  Annual 
Fixed  Revenue  Requirement  and  related 
rates  and  charges  (as  to  all  Units). 
Variable  O&M  Rate  (as  to  Humboldt  Bay 
only).  Unit  Hourly  Cap  Heat  Input  (as  to 
Hunters  Point  only),  and  the  names  and 
addresses  of  persons  designated  to 
receive  Notices  under  the  Agreement  (as 


to  all  Units).  These  changes  are 
expressly  required  and/or  authorized 
under  the  RMR  .Agreement 

Copies  of  PG&E's  filing  have  been 
ser\ed  upon  the  ISO.  the  California 
Electricity  Oversight  Board,  and  the 
California  Public  Utilities  Commission 

Comment  date:  November  2 1 .  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Raybum  Country  Electric 
Cooperative,  Inc. 

(Docket  No.  ER02-210-OOO] 

Take  notice  that  Raybum  Countr\' 
Electric  Cooperative  Inc    (Rayburn 
Electric)  on  October  31.  2001.  tendered 
with  the  Federal  Energ\-  Regulatorv- 
Commission  (Commission)  proposed 
changes  in  its  Rate  Schedule  WP-2  on 
file  with  the  Federal  Energv-  Regulator\' 
Commission,  Raybum  Electric  has 
requested  approval  of  a  change  in  its 
formula  rate  to  modify  the  Times 
Interest  Earned  Ratio  (TIER)  and  Debt 
Service  Coverage  (DSC). 

Raybum  Electric  seeks  to  increase  the 
TIER  to  2.0  from  a  current  level  of  1.2 
and  increase  the  DSC  to  1.5  from  a 
current  level  of  1.1  The  requested 
change  will  allow  Raybum  Electric  to 
increase  equity  levels.  Raybum  has 
requested  an  effective  date  of  December 
31,  2001  to  implement  this  change 
Copies  of  the  rate  filing  have  been 
served  upon  Raybura  Electrics 
members. 

Comment  date:  November  21.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Vermont  Yankee  Nuclear  Power 
Corporation 

(Docket  No  ER02-2n-OOO| 

Take  notice  that  on  October  31,  2001. 
Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee) 
submitted  for  filing  with  the  Federal 
Energ\-  Regulaton.-  Commission 
(Commission)  agreements  modifying 
Vermont  Yankee's  wholesale  power 
contracts  (2001  Amendatory 
Agreement).  Vermont  Yankee  states  that 
the  2001  Amendator\'  .Agreements  are 
submitted  in  connection  with  the  sale  of 
its  nuclear  generating  plant  and  would 
reduce  its  charges  to  wholesale 
purchasers. 

Vermont  Yankee  states  that  copies  of 
this  filing  have  been  served  upon  each 
purchaser  served  under  this  rate 
schedule  and  to  each  jurisdictional  State 
Commission. 

Comment  date:  November  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  PJM  Interconnection,  L,L.C. 

[Docket  No  ER02-2 12-000] 

Take  notice  that  on  October  31,  2001, 
PJM  Interconnection,  LLC.  (PJM).  on 
behalf  of  Allegheny  Electric  Cooperative 
(.-Mlegheny),  submitted  for  acceptance  or 
approval  .Allegheny's  revenue 
requirement  associated  with  the  reactive 
power  ser\-ice  production  of  Allegheny's 
William  F.  Matson  Hydroelectric 
Generating  Station  .Allegheny  makes 
this  submission  to  enable  PJM  to  collect 
this  revenue  requirement  from  PJM 
Open  .Access  Transmission  Tariff  (PJM 
Tariff)  Schedule  2  customers  and 
allocate  to  .Allegheny  an  appropriate 
share  of  the  revenues  collected  by  PJM 
for  reactive  power  service. 

To  comply  with  the  Federal  Energy 
Regulatory-  Commission's  September  27. 
2001  letter  order  in  Docket  No.  EROl- 
2735.  PJM  also  submitted  a  revised 
Schedule  2  of  the  PJM  Tariff  that  adds 
a  chart  listing,  by  PJM  zone,  each 
generator's  annual  and  monthly  reactive 
power  service  revenue  requirement. 

PJM  requests  an  effective  date  of 
January-  1,  2002.  for  the  amendments 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  the  state  electric 
regulatory  commissions  in  the  PJM 
control  area. 

Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southwestern  Public  Service 
Company 

[Docket  No  ER02-213-OOOJ 

Take  notice  that  on  October  31.  2001. 
Southwestern  Public  Service  Companv 
(Southwestem)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  proposed 
amendment  to  its  delivery  point  listing 
with  Central  Valley  Electric 
Cooperative.  Inc.  (Central  Valley) 

The  proposed  amendment  reflects  a 
new  delivery  point  for  ser\'ice  to  Central 
Valley 

Comment  date  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Consolidated  Water  Power 
Company 

(Docket  No.  ER02-214-OO0J 

Take  notice  that  on  October  31.  2001, 
Consolidated  Water  Power  Company 
(CWT)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  umbrella  service 
agreement  with  Wisconsin  Public 
Service  Corporation  (WPSC)  under 
CWP's  market-based  rates  tariff.  FERC 
Electric  Rate  Schedule  No  1 
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CWP  requests  that  the  umbrella 
service  agreement  be  made  effective  on 
June  11,  2001. 

CWP  states  that  it  has  served  the 
Customer  with  a  copy  of  this  filing. 

Comment  date:  November  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Califbmia  Independent  System 
Operator  Corporation 

(Docket  No  ER02-215-OOO1 

Take  notice  that  on  October  29,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  informational  purposes, 
amendments  and  revisions  to  a  number 
of  Demand  Relief  Agreements. 

The  ISO  has  served  copies  of  this 
filing  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
all  parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff,  and  parties  with  which 
the  ISO  has  agreed  to  Summer  2001 
Demand  Relief  Agreements. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Rathdnim  Power.  LLC 

(Docket  No  ER02-216-000| 

Take  notice  that  on  October  31,  2001, 
Rathdrum  Power,  LLC  tendered  for 
filing  with  the  Federal  Energy- 
Regulatory  Commission  (Commission) 
under  its  market-based  rate  tariff  the 
Fourth  Amendment  to  the  long-term 
service  agreement  between  Rathdrum 
Power,  LLC  and  Avista  Energy,  Inc.,  as 
assigned  to  Avista  Turbine  Power.  Inc. 

Comment  date:  November  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northeast  Utilities  Service 
Company,  The  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company, 
Public  Service  of  New  Hampshire, 
Select  Energy,  Inc.,  Northeast 
Generation  Company 

(Docket  No.  ER02-217-OOO| 

Take  notice  that  on  October  31,  2001. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company, 
and  Public  Service  of  New  Hampshire, 
and  Select  Energy.  Inc  ,  and  Northeast 


Generation  Company  (collectively, 
Applicants)  tendered  for  filing  a  request 
to  cancel  the  codes  of  conduct 
governing  the  business  relationships 
among  the  NU  Operating  Companies, 
Select,  and  NGC  and  revised  market 
based  rate  tariffs  to  remove  certain 
restrictions  on  inter-affiliate 
transactions. 

Applicants  request  an  effective  date  of 
November  1,  2001. 

Comment  date:  November  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P  Boergen, 

Secretary 

(PR  Doc.  01-28279  Filed  11-9-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7102-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Regulation 
of  Fuels  and  Fuel  AddKh/es:  Gasoline 
Volatility;  Reporting  Requiremento 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUINMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Regulation  of  Fuels  and  Fuel 
Additives:  Gasoline  Volatility; 
Reporting  Requirements  for  Refiners, 
Blenders,  Importers,  and  Transferors  of 
Gasoline  Containing  Ethanol,  and 
Reporting  Requirements  for  Parties 
Seeking  a  Testing  Exemption  (40  CFR 
80.27),  EPA  ICR  Number  1367.06,  OMB 
Control  Number  2060-0178,  expiration 
date:  December  31,  2001.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  December  13,  2001. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  Number  1367.06  and  OMB 
Control  Number  2060-0178  to  the 
following  addresses:  Susan  Auby, 
United  States  Environmental  Protection 
Agency,  Collection  Strategies  Division 
(Mail  Code  2822).  1200  Peimsylvania 
Avenue,  NW., Washington.  DC  20460; 
and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

TOR  FURTHER  INFORMATION  CONTACT;  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
E-mail  at  Auby.Susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
wv^iiv. epa.gov/icr  and  refer  to  EPA  ICR 
Number  1367.06.  For  technical 
questions  about  the  ICR  contact  James 
W.  Caldwell,  (202)  564-9303, 
caldweU.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulation  of  Fuels  and  Fuel 
Additives:  Gasoline  Volatility:  (40  CFR 
80.27),  EPA  ICR  Number  1367. 06,  OMB 
Control  Number  2060-0178.  expiring 
December  31,  2001.  This  is  a  request  for 
an  extension  of  a  currently  approved 
collection. 

Abstract:  Gasoline  volatility,  as 
measured  by  Reid  Vapor  Pressure  (RVP) 
in  poimds  per  square  inch  (psi),  is 
controlled  in  the  spring  and  summer  in 
order  to  minimize  evaporative  carbon 
hydrocarbon  emissions  from  motor 
vehicles.  RVP  ranges  generally  from 
about  7  psi  to  9  psi,  depending  on 
location.  The  addition  of  ethanol  to 
gasoline  increases  the  RVP  by  about  1 
psi.  GasoUne  that  contains  at  least  9 
volume  percent  ethanol  is  subject  to  a 
standard  that  is  1  psi  greater.  As  an  aid 
to  industry  compliance  and  EPA 
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enforcement,  the  product  transfer 
document  (PTD),  that  accompanies  a 
shipment  of  gasoline  containing 
ethanol,  is  required  by  regulation  to 
contain  a  legible  and  conspicuous 
statement  that  the  gasoline  contains 
ethanol  and  the  percentage 
concentration  of  ethanol.  This  is 
intended  to  deter  the  mixing  within  the 
distribution  system,  particularly  in 
retail  storage  tanks,  of  gasoline  which 
contains  ethanol  with  gasoline  which 
does  not  contain  ethanol.  Such  mixing 
would  likely  result  in  a  gasoline  with  an 
ethanol  concentration  of  less  than  9 
volume  percent  but  with  an  RVP  above 
the  standard.  Parties  wishing  a  testing 
exemption  must  submit  certain 
information  to  EPA.  EPA  estimates  that 
3,000,000  PTDs  are  generated  annually 
for  gasoline  blended  with  ethanol.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  July  3, 
2001  (66  FR  35239).  No  comments  were 
received. 

Burden  Statement:  The  aimual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  5  seconds  per 
response.  Burden  means  the  total  time, 
effort  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Refiners,  Blenders,  and  Importers  of 
gasoline  blended  with  ethemol. 

Estimated  Number  of  Respondents: 
1 ,000. 

Frequency  of  Response:  Daily. 

Estimated  Total  Annual  Hour  Burden: 
4,178  hours. 

Estimated  Total  Annualized  Capital. 
0&-M  Cost  Burden:  SO. 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  Number  1367.06 
and  OMB  Control  Number  2060-0178  in 
any  correspondence. 

Dated:  October  29.  2001. 
Oscar  Morales,  Director, 

Collection  Strategies  Di\ision 

(FR  Doc  01-28.346  Filed  11-9-01;  8;45  am] 

BtUJNG  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7102-7] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Request 
for  Applications  for  Critical  Use 
Exemptions  From  the  Phaseout  of 
Methyl  Bromide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice, 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  US.C. 
3501  et  seq).  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Request  for  Applications  for 
Critical  Use  Exemptions  from  the 
Phaseout  of  Methyl  Bromide;  ICR« 
2031.01   The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
"DATES:  Comments  must  be  submitted  on 
or  before  December  13,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  2031.01,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory- 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
by  phone  at  (202)  260-4901,  by  e-mail 
at  Auby.Susan@epa.gov  or  download  off 
the  internet  at  wv^-vi. epa.gov/icr  and 
refer  to  EPA  ICR  No.  2031.01.  For 
technical  questions  about  the  ICR 


contact  Amber  Moreen  at  EPA  bv  phone 
at  (202) 564-9295 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Applications  for 
Critical  Use  Exemptions  from  the 
Phaseout  of  Methyl  Bromide  (EPA  ICR 
No.  2031.01).  This  is  a  new  collection 

Abstract:  With  this  Information 
Collection  Request  (ICR).  EPAs  Office 
of  Air  and  Radiation  and  Office  of 
Prevention.  Pesticides  and  Toxic 
Substances  are  preparing  to  request 
applications  for  critical  use  exemptions 
from  the  phaseout  of  methyl  bromide 
under  the  Clean  Air  Act  (CAA).  This 
ICR  IS  one  piece  of  the  ongoing 
development  of  the  voluntary- 
application  process  Entities  applying 
for  these  exemptions  will  be  asked  to 
submit  to  EPA  applications  with 
necessary-  data  to  evaluate  the  need  for 
a  critical  use  exemption.  Necessan,-  data 
will  include:  information  on  past 
methyl  bromide  use;  consideration  of 
alternatives,  including  steps  taken  to 
find  and  implement  alternatives,  steps 
plaimed  to  find  and  implement 
alternatives,  data  relating  to  the 
technical  feasibility-  of  currentlv 
available  alternatives,  and  data  relating 
to  the  economic  feasibility  of  currentlv 
available  alternatives;  and.  additional 
information.  This  information  collection 
is  conducted  to  meet  US  obligations 
under  Article  2H  of  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Protocol)  and  to 
implement  section  604(d)(6)  of  the  CAA, 
added  by  section  764  of  the  1999 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  (Pub. 
L.  No,  105-277.  October  21    1998). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  pari  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  6/27/ 
01  (66FR124);  no  public  comments  were 
received. 

Burden  Statement.  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  108  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency-  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif\'ing 
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information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Respondents  may  include  growers  who 
use  methyl  bromide,  applicators  of 
methyl  bromide,  fumigators  who  use 
methyl  bromide,  companies  associated 
with  the  storage  of  commodities  that  are 
fumigated  with  methyl  bromide,  and 
organizations/consortiums/associations 
of  methyl  bromide  users. 

Estimated  S'umber  of  Respondents: 
495  (largely  composed  of  growers 
groups  representing  50-100  individual 
growers). 

Frequency  of  Response:  Annual 

Estimated  Total  Annual  Hour  Burden: 
229,050  hours. 

Estimated  Total  Annualized  Capital, 
08rM  Cost  Burden:  $604.071 . 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  2031.01  in 
any  correspondence. 

Udted    Ncivemb«r  1.  2001 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
IFR  D(H    01-28347  Filed  ll-tM)!.  8:45  am] 

BIUJNQ  COOE  696«KS(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7 102-8] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Standards 
of  Performance  for  New  Stationary 
Sources;  Polymeric  Coating  of 
Supporting  Substrates  Facilities, 
Subpart  VW 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  pt  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 


approval:  NSPS  subpart  VW.  Polymeric 
Coating  of  Supporting  Substrates 
Facihties.  0MB  Control  Number  2060- 
0181.  expires  December  31,  2001  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  13,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1284.06  and  OMB  Control 
No.  2060-0181,  to  the  following 
addresses:  Sandy  Farmer.  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW, Washington.  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
E-mail  at  auby  susan@epamail.epa.gov. 
or  download  off  the  Internet  at  httpM 
w-wwepagov'/icr  and  refer  to  EPA  ICR 
No.  1284.06.  For  technical  questions 
about  the  ICR  contact  Steven  Hoover  at 
(202)  564-7007. 
SUPPLEMENTARY  INFORMATION: 

Title  NSPS  subpart  VW.  Polymeric 
Coating  of  Supporting  Substrates 
Facilities.  (OMB  Control  No.  2060-0181; 
EPA  ICR  No  1284.06),  expiring  12/31/ 
2001   This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  All  data  in  this  ICR  that  is 
recorded  and  reported  is  required  by  40 
CFR  part  60  subpart  VW.  The 
monitoring  and  record  keeping 
requirements  include:  maintain  records 
of  startups,  shutdowns,  malfunctions, 
periods  where  the  continuous 
monitoring  system  is  inoperative 
(60  7(b)).  and  of  all  measurements 
including  performance  test 
measurements,  operating  parameters  of 
monitoring  device  results  for  catalytic  or 
thermal  incinerator,  carbon  adsorption 
system,  condensation  system,  vapor 
capture  system  and/or  total  enclosure 
(60.744(c-h));  and  monitor  actual  12- 
month  volatile  organic  compounds 
(VOC)  use  and  make  semi-annual 
estimate  of  projected  VOC  use,  if 
affected  facility  uses  less  than  95  Mg/ 
year  of  VOC  or  is  subject  to  provisions 
specified  in  60.742(c)(3)  and  other 
information  required  by  this  part 
recorded  in  a  permanent  file  suitable  for 
inspection.  The  file  shall  be  retained  for 
at  least  two  years. 

Following  notification  of  startup,  the 
reviewing  authority  might  inspect  the 


source  to  check  if  the  pollution  control 
devices  are  properly  installed  and 
operated.  Performance  test  reports  are 
used  by  the  Agency  to  discern  a  source's 
initial  capability  to  comply  with  the 
emission  standard,  and  note  the 
operating  conditions  specified  above 
under  which  compliance  was  achieved. 
Data  obtained  during  periodic  visits  by 
Agency  personnel  from  records 
maintained  by  the  respondents  are 
tabulated  and  published  for  internal 
Agency  use  in  compliance  and 
enforcement  programs.  The  semiannual 
reports  are  used  for  problem 
identification,  as  a  check  on  source 
operation  and  maintenance,  and  for 
compliance  determinations. 

The  required  information  consisting 
of  emissions  data  and  other  information 
have  been  determined  not  to  be  private. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  15,  2000.  (65  FR  5955).  No 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  83  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology'  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  Polymeric  Coating 
plants. 

Estimated  Number  of  Respondents: 
56. 
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Frequency  of  Response:  Annual  and 
semiannual  when  a  source  has  excess 
emissions. 

Estimated  Total  Annual  Hour  Burden: 
14.366  hours. 

Estimated  Total  Annualized  Capital. 
OS'M  Cost  Burden:  $563,300 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1284.06  and 
OMB  Control  No.  2060-0181  in  any 
correspondence. 

Dated:  November  1.  2001. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 
IFR  Doc  01-28348  Filed  11-9-01;  8:45  ainj 
BILLING  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7102-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Source 
Compliance  and  State  Action 
Reporting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  document  axmounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Source  Compliance  and  State 
Action  Reporting,  EPA  ICR  Number 
0107.07;  OMB  Control  No  2060-0096; 
expiration  date  December  31.  2001.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  December  13,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0107.07  and  OMB  Control 
No.  2060-0096,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory' 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW.. 
Washington,  DC  20503, 


FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901.  by 
E-mail  at  auby. susan<a^pamail. epa.gov, 
or  download  off  the  Internet  at  http:/./ 
wwH'.epa.gov/ycr  and  refer  to  EPA  ICR 
No.  0107.07  For  technical  questions 
about  the  ICR  contact  Mark  Antell,  (202) 
565-5003  or  via  email  at 
antell  mark^epa  gov 

SUPPLEMENTARY  INFORMATK)N:  Source 
Compliance  and  State  Action  Reporting; 
EPA  ICR  Number  0107.07;  OMB 
Number  2060-0096;  expiration  date 
December  31.  2001 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  State. 
District.  Local,  and  Commonwealth 
governments  that  make  air  compliance 
information  available  to  EPA  on  a 
quarterly  basis  via  input  to  the  AIRS 
Facility  Subsystem  (AFS)  of  the 
Aerometric  Information  Retrieval 
System  (AIRS). 

Abstract:  Source  Compliance  and 
State  Action  Reporting  is  an  activity 
whereby  State.  District.  Local,  and 
Commonwealth  governments  (hereafter 
referred  to  as  "States/locals'  or  "State 
and  local  agencies  ")  make  air 
compliance  information  available  to  the 
U.S.  Environmental  Protection  Agency 
(EPA  or  the  Agency)  on  a  quarterly  basis 
via  input  to  the  AIRS  Facility 
Subsystem  (AFS)  of  the  Aerometric 
Information  Retrieval  System  (AIRS). 
The  information  provided  to  EP.^ 
includes  compliance  activities  and 
determinations,  and  enforcement 
activities.  EPA  uses  this  information  to 
assess  progress  toward  meeting 
emission  requirements  developed  under 
the  authority  of  the  Clean  Air  Act  (CAA 
or  the  Act)  to  protect  and  maintain  the 
atmospheric  environment  and  the 
public  health.  The  EPA  and  many  of  the 
State  and  local  agencies  access  the  data 
in  AFS  to  assist  them  in  the 
management  of  their  air  pollution 
control  programs.  Much  of  this 
collection  activity  is  authorized  and 
required  in  the  following  subsections  of 
regulations  implementing  the  Clean  Air 
Act  under  "Subpart  Q — Reports  '  in  40 
CFR  51:  secUons  51.323(c)(1). 
51.323(c)(2).  51.324  (a)  and  (b).  and 
51.327.  Some  of  the  activity  also  is 
authorized  by  40  CFR  70  4(j)(l).  which 
addresses  submittal  of  information  to 
EPA  by  State  and  local  agencies,  and  40 
CFR  70.10(c)(l)(iii).  which  addresses 
EPA  oversight  of  State  and  local 
agencies'  compliance  and  enforcement 
efforts  for  major  sources  under  Title  V 
operating  permit  programs.  Much  of  the 
information  also  is  necessary'  for  EPA  to 
provide  adequate  oversight  for  other 
Federal  programs  delegated  to  States, 


such  as  the  New  Source  Performance 
Standards  (NSPS)  in  40  CFR  Part  60, 
National  Emission  Standards  for 
Hazardous  .^ir  Pollutants  (NESHAP)  in 
40  CFR  Part  61  and  Part  63.  and  New 
Source  Review  (NSR)  permitting 
regulations  in  40  CFR  Part  51  and  Part 
52.  The  information  also  relates  to  the 
State  Implementation  Plan 
recordkeeping  and  reporting  provisions 
in  40  CFR  51.116  Finally,  the 
information  is  necessary  for  EP.^  to 
fulfill  its  oversight  responsibilities  to 
ensure  that  State  Implementation  Plans 
(SIPs)  fulfill  the  testing,  enforcement, 
and  inspection  requirements  of  40  CFR 
51  212,  on  an  ongoing  basis. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  nf  information 
unless  It  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regulatirms  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  1,  2001.  (66  FR  8588J  EPA 
received  ten  comments 

Burden  Statement  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  240  hours  per 
response  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  adiust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

Respondents/Affected  Entities:  State, 
Local.  District  and  Commonwealth 
environmental  agencies 

Estimated  Number  of  Respondents: 
89. 

Frequency  of  Response:  Quarterly 

Estimated  Total  Aruiual  Hour  Burden 
85.496  hours. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden  $0 

Send  conunents  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
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the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0107.07  and 
OMB  Control  No  2060-0096  in  any 
correspondence. 

Ddled:  November  1.  2001. 
Os<;ar  Morales,    . 

Dirf'ctor,  Collection  Strategies  Division. 
|FR  Dor.  01-28.349  Filed  11-9-01;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

November  2.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public:  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR.\)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessari'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utilitv; 
(h)  the  d(:c:ura(  v  of  the  Commission's 
burden  estimate,  (c)  ways  to  enhance 
the  quality,  utilitv.  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology 
DATES:  Written  comments  should  he 
submitted  on  or  before  January  14,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions.  445  12th  Street,  SW.. 
Room  1-A804,  Washington.  DC  20554 
or  via  the  Internet  to  lesmitb@fcc.gov. 
FOR  FURTHER  INFORMATJON  CONTACT:  For 
additional  information  or  copies  of  the 


information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0995. 

Title:  Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Procedures.  47  CFR  Section 
1.2105(c)(1)  of  the  Commission's  Rules. 
Anti-Collusion. 

Form  Numbers:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Governments. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  5  hours 
(2  hours  w/in-house  staff-*-  1.5  hours  w/ 
in-house  counsel  -t-  1.5  hours  to  prepare 
and  file  w/FCC). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  50  hours. 

Total  Annual  Costs:  S6.000. 

Needs  and  Uses:  The  information 
requirement  will  enable  the 
Commission  to  ensure  that  no  bidder 
gains  an  unfair  advantage  over  other 
bidders  in  its  spectrum  auctions  and 
thus  enhance  the  competitiveness  and 
fairness  of  its  auctions.  The  information 
collected  will  be  reviewed  and,  if 
warranted,  referred  to  the  Commission's 
Enforcement  Bureau  for  possible 
investigation  and  administrative  action. 
The  Commission  may  also  refer 
allegations  of  anticompetitive  auction 
conduct  to  the  Department  of  Justice  for 
investigation. 

OMB  Approval  Number:  3060-0850. 

Title:  Quick-Form  Application  for 
Authorization  in  the  Ship,  Aircraft, 
Amateur.  Restricted  and  Commercial 
Operator,  and  General  Mobile  Radio 
Services. 

Form  iVo.;  FCC  605. 

Type  of  Review:  Revision  to  an 
Existing  Collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  170,250. 

Estimated  Time  Per  Response:  .44 
hours. 

Total  .\nnual  Burden:  74.910  hours. 

Total  Respondent  Cost:  $2,468,650. 

Needs  and  Uses  FCC  605  application 
is  a  consolidated  application  form  for 
Ship,  Aircraft.  Amateur.  Restricted  and 
Commercial  Radio  Operators,  and 
General  Mobile  Radio  Services  and  is 
used  to  collect  licensing  data  for  the 
Universal  Licensing  System. 

The  form  is  being  revised  to  create  an 
additional  schedule  to  collect 


Exemptions  for  Ship  Station 
Requirements  and  to  clarifv'  existing 
instructions  for  the  general  public. 

The  data  collected  on  this  form 
includes  the  applicant's  Taxpayer 
Identification  Number,  and  Date  of  Birth 
for  Amateur  and  Commercial  Operator 
licensing,  however,  this  information 
will  be  redacted  from  public  view. 

There  is  a  change  to  the  estimated 
average  burden  and  the  number  of 
respondents  due  to  additional  filings  for 
Exemptions  since  the  last  submission. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

(FR  Doc.  01-28266  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

0(t')ber  31.  2001. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  199'5.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  13, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 
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ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street.  SW..  Washington.  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0548. 

Title:  Section  76.1708.  Principal 
Headend;  Sections  76.1709  and  76.1620. 
Availability  of  Signals;  Section  76.56. 
Signal  Carriage  Obligations;  and  Section 
76.1614.  Identification  of  Must-Carry 
Signals. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  10.400. 

Estimated  Time  per  Response:  30 
mins.  to  1  hr. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  62,400  hrs. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  rules  under  4  7 
CFR  sections  76.56.  76.1614.  76.1620, 
76.1708.  and  76.1709.  require,  among 
other  things,  that  to  fulfill  the 
provisions  of  the  signal  carriage  and 
must-carry  statutes,  each  cable 
television  system  operator  must 
maintain  a  public  inspection  file 
containing  a  list  of  broadcast  television 
stations  carried  by  its  system  and  the 
designation  and  location  of  the 
principal  headend;  provide  a  list  of 
must-carry  signals  within  30  days  of 
receipt  of  a  WTitten  request;  and  notifv 
subscribers  who  were  authorized  to 
install  additional  receiver  connections 
themselves  of  the  broadcast  stations  that 
cannot  be  received  without  a  converter 
box  and  how  to  obtain  the  additional 
connections,  charges  to  buy  or  lease  the 
converter  box.  and  the  installation 
instructions 

FCC  and  local  public  officials  use 
these  records  when  they  examine  the 
local  cable  television  system's 
compliance  with  applicable  rules  and 
regulations. 

OMB  Control  Number:  3060-0419. 

Title:  Section  76.94.  Notification; 
Section  76.95,  Exceptions;  Section 
76.105.  Notifications;  Section  76.106. 
Exceptions;  Section  76  107,  Exclusivitv 
contracts;  Section  76  109.  Requirements 
for  invocation  of  protection;  and  Section 
76.1609.  Non-duplication  and 
syndicated  exclusivity. 

Form  Number:  N/A. 


Type  of  Review:  Revision  of  a 
currently  approved  collection 

Respondents  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  5.555, 

Estimated  Time  per  Response  30 
mins.  to  2  hrs. 

Frequency  of  Response:  One  time 
requirement:  Third  partv  disclosure 

Total  Annua!  Burden:  182.552  hrs. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  Rules  under  47 
CFR  sections  76.94.  76.95.  76.105. 
76.106.  76  107.  76  109,  and  76  1609. 
require,  among  other  things,  that 
television  stations,  broadcast  television 
stations,  and  program  distributors  notif\' 
cable  system  operators  of  non- 
duplication  protection  and  exclusivitv 
rights  being  sought  within  prescribed 
limitations  and  terms  of  contractual 
agreements.  The  various  notification 
and  disclosure  requirements  protect 
broadcasters  that  purchase  the  exclusive 
rights  to  transmit  syndicated 
programming  in  their  recognized 
markets. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

!FR  Dor  01-28267  Filed  11-9-01:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council;  Meeting 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  advises  interested  persons  of  the 
si.xth  meeting  of  the  Network  Reliability 
and  Interoperability  Council  (Council) 
under  its  charter  renewed  as  of  Januar\' 
6.  2000. 

DATES:  Friday.  Januarv-  4.  2002  at  10 
a.m  to  1  p.m. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  St.  SW..  Room 
TW-C305.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
R.  Nilsson  at  202-418-0845  or  TT\' 
202-418-2989 

SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  te  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  identify  and 
recommend  measures  that  would 
enhance  network  reliabilitv 


At  the  January  4,  2002  meeting,  the 
Council  will  receive  reports  on.  and 
discuss,  the  conclusions  of  its  focus 
groups:  Network  Reliability.  Wireline 
Spectrum  Management  and  Integritv, 
and  Interoperability  The  Council  mav 
also  discuss  such  other  matters  as  come 
before  it  at  this  meeting.  Members  of  the 
general  public  may  attend  the  meeting. 
The  Federal  Communications 
(Commission  will  attempt  to 
accommodate  as  many  people  as 
possible  Admittance,  however,  will  be 
limited  to  the  seating  available.  The 
public  may  submit  written  comments 
before  the  meeting  to  Kent  Nilsson.  the 
Commission's  Designated  Federal 
Officer  for  the  Network  Reliability  and 
InteroperabUitv  Council,  bv  email 
(KNILSSON@FCC.GOV)  or  U.S.  mail  (7- 
B452.  445  12th  St.  SW  .  Washington.  DC 
20554).  Real  Audio  and  streaming  video 
access  to  the  meeting  will  be  available 
at  /7ttp.7/w'H'vv./cc.gov/. 

Federal  Communications  Commission. 

Magalie  Roman  Saias. 

Secretary 

[FR  Doc  01-28416  Filed  11-9-01;  8.45  am) 

BILUNG  CODE  6712-Oi-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council; 
Meeting 

AGENCY:  Federal  Communications 

Oimmission. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92— 463.  as  amended,  this  notice 
advises  interested  persons  of  the  third 
meeting  of  the  Technological  Advisory 
Council  ("Council  ")  under  its  new- 
charter. 

DATES:  Wednesday,  December  5.  2001  at 

10  am 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St   SW    Room 
T\V-C305.  Washington  DC  20554. 
SUPPLEMENTARY  INFORMATION: 
Continuously  accelerating  technological 
changes  in  telecommunications  design. 
manufacturing,  and  deployment  require 
that  the  Commission  be  promptlv 
informed  of  those  changes  to  fulfill  its 
statutory  mandate  effectivelv  The 
Council  was  established  by  the  Federal 
(Communications  Commission  to 
provide  a  means  by  which  a  diverse 
array  of  recognized  technical  experts 
from  a  variety  of  interests  such  as 
industry,  academia.  government, 
citizens  groups,  etc..  can  provide  advice 
to  the  FCC  on  innovation  in  the 
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communications  industry.  The  purpose 
of.  and  agenda  for.  the  third  meeting 
under  the  Council's  new  charter  will  bf= 
to  organize  the  Councils  efforts  to  fulfill 
its  responsibilities  under  the  new- 
charter  and  consider  such  questions  as 
the  Commission  may  put  before  it 
Members  of  the  general  public  mav 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
persons  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available  Unless  so  requested  by  the 
Council's  Chair,  there  will  be  no  public 
oral  participation,  but  the  public  may 
submit  written  comments  to  Julius 
Knapp.  the  Council's  Designated 
Federal  (Hficer.  before  the  meeting 
lulius  Knapp's  e-mail  address  is 
iknapp'&fcc.gov.  His  U.S.  mail  address  is 
lulius  Knapp,  Deputy  Chief,  Office  of 
Engine<'ring  and  Technology.  Federal 
Communications  Commission.  445  12th 
Street,  SVV  ,  Washington.  DC  20554 

!-i(i>'r<il  t^in',munic:ations  Commission. 
Magahe  Roman  Salas, 

S''tTrtiir\ 

IFR  Do(  .  U1-2H415  FiU'd  1 1-CMJl;  8:45  ami 

BILLING  CODE  6712-01 -P 


FEDERAL  ELECTION  COMMISSION 

(NOTICE  2001-16] 

Filing  Dates  for  the  Oklahoma  Special 
Election  in  the  1st  Congressional 
District 

AGENCY:  Federal  Election  Commission. 

ACTION:  Notice  of  filing  dates  for  special 
electiim 


summary:  Oklahoma  has  scheduled 
special  elections  to  fill  the  U.S.  House 
of  Representatives  seat  in  the  First 
Cimgressional  Di'^trict  being  vacated  hy 
Congressman  Steve  Largent.  There  are 
three  possible  special  elections,  but  onlv 
two  may  be  necessary 

•  Primary  Election:  December  n. 
2001 

•  Possible  Runoff  Election:  January  H 
2002.  In  the  event  that  one  candidate 
does  not  achune  a  majority  vote  in  his, 


her  party's  Special  Primary  Election,  the 
top  two  vote-getters  will  participate  in 
a  Special  Runoff  Election. 

•  General  Election:  February  12, 
2002.  However,  if  a  Special  Runoff 
Election  is  not  necessary,  the  Special 
General  will  instead  be  held  on  January 
8.  2002, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Gregory  1.  Scntt,  Information  Division. 
999  E  Street.  N  \V  .  Washington,  DC 
20463:  Telephone:  (202)  694-1100;  Toll 
Free (800)  424-9330 
SUPPLEMENTARY  INFORMATION: 

Principal  Campaign  Committees 

Special  Primary  Only 

All  principal  campaign  committees  of 
candidates  oniy  participating  in  the 
Oklahoma  Special  Primary  shall  file  a 
12-dav  Pre-Primar\  Report  on  November 
29,  2001.  (See  chart  below  for  the 
closing  date  for  the  report.) 

Special  Primarv  and  General  Without 
Runoff 

If  only  two  elections  are  held,  dli 
principal  campaign  committees  of 
candidates  participating  in  the 
Oklahoma  Special  Primary  and  Special 
(General  Elections  shall  file  a  12-day  Pre- 
Primar%  Report  c^n  November  29.  2001; 
a  Pre-General  Report  on  December  27. 
2001;  and  a  Post-General  Report  on 
February  ".  2002.  (St'e  chart  below  for 
the  (losing  date  for  each  report.) 

Special  Primary  and  Runoff  Elections 

If  three  elections  are  held,  all 
principal  campaign  committees  of 
candidates  only  participating  in  the 
Oklahoma  Special  Primary'  and  Special 
Runoff  Elections  shall  file  a  12-dav  Pre- 
Primarv  Report  on  N'r)\ember  29.  2001; 
and  a  Pre-Runoff  Report  on  December 
27,  2001.  (See  chart  below  for  the 
closing  date  for  each  report.) 

Special  Primary,  Runoff  and  General 

Elections 

All  principal  campaign  committees  of 

candidates  participating  in  the 
Oklaiinnia  Special  Primary.  Special 
Runoff  and  Special  C^neral  Elections 
shall  file  a  12-dav  Pre-Primarv  Report 
on  November  29^  2001;  a  Pre-Runoff 


Report  on  December  27,  2001;  a  Pre- 
General  Report  on  January  31,  2002;  and 
a  Post-General  Report  on  March  14, 
2002.  (See  chart  below  for  the  closing 
date  for  each  report.) 

Unauthorized  Committees  (PACs  and 
Party  Committees) 

Political  committees  that  file  on  a 
semiannual  basis  during  2001  are 
subject  to  special  election  reporting  if 
they  make  previously  undisclosed 
contributions  or  expenditures  in 
connection  with  the  Oklahoma  Special 
Primar\\  Runoff  or  General  Elections  by 
the  close  of  books  for  the  applicable 
report{s).  Consult  the  chart  below  that 
corresponds  to  the  committee's  situation 
for  close  of  books  and  filing  date 
information. 

Since  disclosing  financial  activity 
from  tw'o  different  calendar  years  on  one 
report  would  conflict  with  the  calendar 
year  aggregation  requirements  set  forth 
in  the  Commission's  disclosure 
regulations,  unauthorized  committees 
will  be  required  to  file  certain  special 
election  reports  on  two  separate  forms. 
If  three  elections  are  held  (Primary', 
Runoff  and  General),  unauthorized 
committees  that  are  required  to  file  the 
Pre-General  Report  must  file  this  report 
on  two  separate  forms:  one  covering 

2001  activity,  labeled  as  the  Year-End 
Report;  and  the  other  covering  only 

2002  activity,  labeled  as  the  Pre-General 
Report.  Both  forms  must  be  filed  by 
January  31.  2002.  On  the  other  hand,  if 
a  Runoff  Election  is  not  necessary  and 
only  two  elections  are  held  (Primary 
and  General),  unauthorized  committees 
that  are  required  to  file  the  Post-General 
Report  must  file  this  report  on  two 
separate  forms:  one  covering  2001 
activity,  labeled  as  the  Year-End  Report; 
and  the  other  covering  onlv  2002 
activity,  labeled  as  the  Post-General 
Report.  Both  forms  must  be  filed  by 
February-  7,  2002. 

Committees  filing  monthly  that 
support  candidates  in  the  Oklahoma 
Special  Primary,  Special  Runoff  or 
Special  General  Elections  should 
continue  to  file  according  to  the 
monthly  reporting  schedule. 
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Calender  of  Reporting  Dates  for  Oklahoma  Special  Elections 


Report 


Close  of  txx>ks ' 


Reg  'cert  mailina 
date ' 


Filinc  date 


Committee  involved  in  only  the  special  primary  (12/11/01)  must  file: 

Pre-Pnmary    

11/21/01 
12/31/01 

11/26/01 
01/31/02 

11/29/01 
01/31/02 

Year-End 

If  only  two  elections  are  held,  committees  involved  in  both  the  special 
primary  (12/11/01)  and  the  special  general  (01/08/02)3  must  file: 

■ 

Pre-Pnmary  

11 '21 '01 

12  19'0i 

01, '28/02 

11/26/01 
12'24/01 

02/07/02 

11/29/01 
12/27/01 

02/07/02 

Pre-Geoeral             

Year-End  (Waived). 

Post-General  

M  three  elections  are  held,  committees  involved  in  only  the  special  primary 
(12/11/01)  and  special  runoff  (01/08/02)  must  file: 

Pre-Pnmary    

1121 '01 
1219'01 
12'3V01 

11  26/01 
12'24/01 
01/31/02 

11/29«1 
12/27/01 
01/31/02 

Pre-Runott     

Year-End 

Committees  involved  in  the  special  primary  (12/11/01).  special  runoff  (01/08/ 
02)  and  the  special  general  (02/12/02)  must  file: 

Pre-Primary    

11/21/01 
12/19/01 

0i;2a02 
03W/02 

11'26.'01 
12-2401 

or '28-02 
03/14/02 

11/29rt)1 
12/27/01 

01/3  V02 
03/14/02 

Pre-Runott       " 

Year-End  (Waived). 

Pre-Generai     

Post-General  

Committees  involved  in  only  the  special  runoff  (01/08/02)  must  file: 

Pre-Runott       

12/19A)1 
12/31/01 

12/24/01 
01/31/02 

12/27/01 
01/31/02 

Year-End  

If  three  elections  are  held,  committees  involved  in  only  the  special  general 

(02/12A)2)nustfile: 

Year-End  (Waived). 

Pre-General   

01/23/02 

osmm 

01/28A)2 
03/14/02 

01/31/02 
03/1 4A)2 

Post-General  

. 

If  two  elections  are  held,  committees  Involved  In  only  tf>e  special  general 

(01/0a/02P  must  file: 

Pre-General    

12/19/01 

01/28/02 

12/24/01 

02  07  02 

12/27/01 

02/07/02 

Year-End  (Waived). 

Post-Genera!     

'  The  penod  begins  with  the  close  of  books  of  the  last  report  tiled  by  the  commmee  If  the  committee  has  filed  no  previous  rec>orts  the  oenoa 
t>egins  with  the  date  of  the  committee  s  firsi  activity 
■'Reports  sent  registered  or  certified  mail  must  be  postmart^ed  by  'Me  mailing  date  otherwise,  they  musi  De  'ece'vea  by  the  f^nc  aaie 
Mf  a  Special  Runott  Election  is  necessary,  it  will  be  held  January  8  2002  and  the  Special  General  Election  wiii  be  'leid  o^  Peb'-uary  12  2002 


Dated   Noyember  7,  2001. 
Danny  L.  McDonald. 

Chairman.  Fpdrrnl  Elect  ion  Commission. 
! PR  Dor   01-28.138  Filed  U -9-01;  8:45  am] 
WLUNG  COO€  671^-01-l> 
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FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

[FEMA-1395-OR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
{FEMA-1395-DR).  dated  October  25. 
2001.  and  related  determinations. 
EFFECTIVE  DATE:  October  25.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness.  Response  and 
Recoven'  Directorate,  Federal 
Emergency  Management  Agencv. 
Washington.  DC  20472.  (202)  646-2705 
or  madgp,dale@femd  gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  25.  2001.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act.  42 
U.S.C.  ^§  5121-5206  (the  Stafford  Act).  . 
as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Olclahoma. 
resulting  from  severe  storms,  flooding  and 
tornadoes  on  October  9-10.  2001,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  L!.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
\vA  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  .^ct  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  7h 
percent  of  the  total  eligible  costs. 

Further,  vou  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  .^ct 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  loe  D.  Bray  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 


been  affected  adversely  by  this  declared 
major  disaster:  Washita  County  for 
Public  Assistance. 

All  counties  within  the  State  of 
Oklahoma  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Familv 
Grant  (IFTG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

joe  M.  .\llbaugh. 

Director. 

|FR  Doc .  01-28394  Filed  11-9-01;  8:45  am) 

BILUNG  CODE  671B-02-^ 

1 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1395-DR] 

Oklahoma;  Amendment  No.  1  to  Notice 
of  a  Mafor  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma.  (FEMA-1395-DR). 
dated  October  25.  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  October  .31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Readiness,  Response  and 
Recovery  and  Directorate.  Federal 
Emergency  Management  Agencv. 
Washington.  DC  20472.  (202)  646-2705 
or  madge  dale@fema.goy. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma  is  hereby  amended  to 
include  Individual  Assistance  to  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  25,  2001; 

Washita  County  for  Individual  Assistance 
(previously  designated  for  Public  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
(Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83  540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
.Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 


Grant  (IFG)  Program;  83.544.  Public 
.Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 

Program.) 

|oe  M.  Allbaugh. 

Director. 

|FR  Doc.  01-28395  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting  of  the  Federal 
Interagency  Committee  on  Emergency 
Medical 

Services  (RCEMS) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

summary:  FEMA  announces  the 
following  open  meeting. 

Name:  Federal  Interagency  Committee 
on  Emergency  Medical  Services 
(FICEMS). 

Date  of  Meeting:  December  6.  2001. 

Place:  Building  S.  National 
Emergency  Training  Center  (NETC). 
16825  South  Seton  Avenue  in 
Emmitsburg,  Maryland  21727.  Room 
assignment  will  be  made  available  upon 
in-processing  at  the  Security  Office. 

Time:  10:30  a.m. 

Proposed  Agenda:  Review  and 
submission  for  approval  of  previous 
FICEMS  Committee  Meeting  Minutes; 
Ambulance  Design  Subcommittee 
report;  Technology  Subcommittee 
report;  and  presentation  of  member 
agency  reports;  reports  of  other 
interested  parties. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  See  the  Response  and 
Security  Procedures  below. 

Response  Procedures 

Committee  members  and  members  of 
the  general  public  who  plan  to  attend 
the  meeting  must  contact  Cindy  Wivell, 
on  or  before  Tuesday,  December  4.  2001, 
at  the  United  States  Fire 
Administration,  16825  South  Seton 
Avenue.  Emmitsburg,  Maryland  21727, 
or  by  telephone  at  (301)  447-1083,  or 
via  e-mail  at  CindyWivell@fema.gov. 
This  is  necessary  to  be  able  to  create  and 
provide  a  current  roster  of  visitors  to 
NETC  per  security  directives. 

Security  Procedures 

Increased  security  controls  and 
surveillance  are  in  effect  at  the  National 
Emergency  Training  Center.  All  visitors 
must  have  a  valid  picture  identification 


Federal  Register / Vol.  66.  No.  219/Tuesday.  November  13,  2001 /Notices 


56827 


card  and  their  vehicles  will  be  subject 
to  search  by  security  personnel.  All 
visitors  will  be  issued  a  visitor  pass 
which  must  be  worn  at  all  times  while 
on  campus.  Please  allow  adequate  time 
before  the  meeting  to  complete  the 
security  process. 

FICEMS  Meeting  Minutes 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  been 
approved  at  the  next  FICEMS 
Committee  Meeting  on  March  7,  2002. 
The  minutes  will  also  be  posted  on  the 
United  States  Fire  Administration 
website  at  http://w\\-vi\usfa.fema.gov/ 
ems/ ficems.htm  within  30  days  after 
their  approval  at  the  March  7,  2002. 
FICEMS  Committee  Meeting. 

Dated:  November  2,  2001. 

Kenneth  O.  Burns.  )r.. 

.^ctlng  I   S.  Fire  Administrator.  United  States 
Fire  Administration. 

iFR  Do(    01-28396  Filed  11-9-01;  8:45  ami 

BILUNG  CODE  6718-0»-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  ofthe  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
ofthe  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  27,  2001 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri 
63166-2034: 

1.  Baltz  Family  Partnership,  LP.. 
Millstadt.  Illinois;  to  retain  voting 
shares  of  Millstadt  Bancshares,  Inc.. 
Millstadt.  Illinois,  and  thereby 
indirectly  retain  voting  shares  of  First 
National  Bank  of  Millstadt.  Millstadt, 
Illinois. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  6,  2001 

Jennifier  J.  lohnson. 

Secretary  ofthe  Board 

iFR  Dot    01-28300  Filed  11-9-01:8:45  am] 

BtUJNG  CODE  621(M)1-f 


FEDERAL  RESERVE  SYSTEM 

Formatkms  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  RegulaUon  V  {12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  tu  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c))  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  v%^%-v^.ffiec .gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  7. 
2001 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong.  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  NB&T  Financial  Group,  Inc., 
Employee  Stock  Ownership  Plan, 
Wilmington,  Ohio:  to  acquire  21.2 
percent  of  the  voting  shares  of  NB&T 
Financial  Group,  Inc..  Wilmington. 
Ohio,  and  thereby  indirectly  acquire 
voting  shares  of  National  Bank  &  Trust 
Company.  Wilmington.  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(C>Tathia  C  Goodwin.  Vice  President) 


1000  Peachtree  Street.  N.E..  Atlanta, 
Georgia  3030^-^470: 

1  Cavalry  Bancorp.  Inc., 
Murfreesboro.  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Cavalrv 
Banking.  Murfreesboro.  Tennessee 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas  Texas  75201- 
2272: 

1   Bedias  Financial  ('.orpt)ration. 
Bedias.  Texas,  and  Bediab  Holdings, 
Inc.,  Wilmington,  Delaware;  to  become 
bank  holding  companies  bv  acquiring 
100  percent  of  the  \otmg  shares  of  First 
State  Bank  of  Bedias,  Bedias,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  6.  2001. 

lennifer )  fohnson. 

Secretan,  ofthe  Board 

[FR  Dor  01-28301  Filed  11-9-01;  8:45  am] 

BILLING  CODE  621 0-01 -M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLWNG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  Approximately  10  00 
am  .  Thursday.  November  15.  2001. 
PUkCE:  .Marnner  S  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  N.W..  Washington.  DC.  20551 
STATUS:  Closed 
MATTERS  TO  BE  CONSIDERED; 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salarv'  actions] 
involving  individual  Federal  Reserve 
System  employees. 

2  Any  items  earned  forward  from  a 
previously  announced  meeting 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A  Smith.  .Assistant  to  the 
Board;  202-^52-3204 
SUPPLEMENTARY  INFORMATION:  You  mav 
call  202^52-3206  beginning  at 
approximately  5pm  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting,  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www  federalreserve  gov  for  an 
electronic  announcement  that  not  oniv 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting 

Dated:  November  8.  2001 
Margaret  McCloskey  Shanks. 

Assistant  Secretary  ofthe  Board. 

IFR  Doc  01-28.^27  Filed  11-8-01;  2:35  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Minority  Healtti 

AGENCY:  Office  of  the  Secretary.  Office 

nf  Public  Health  and  Science.  Office  of 

Minoritv  Health  DHHS. 

ACTION:  Notice  is  given  of  the  third 

meeting. 

The  Advisor\'  Cnmmiftee  on  Minority 
Health  will  meet  on  Monday.  December 
10.  2001  from  9:00  a.m.  to  5:00  p.m., 
and  Tuesday.  December  11.  2001,  from 
8:30  am  -12  Noon.  The  meeting  will  be 
held  at  the  Hilton  Hotel  Washington. 
Thoroughbred  Room.  1919  Ccmnecticut 
Avenue.  N\V  ,  Washington.  DC',. 

The  Advisory  Committee  will  discuss 
racial  and  ethnic  disparities  in  health, 
as  well  as.  other  related  issues. 

The  meeting  is  open  to  the  public. 
There  will  be  an  opportunity  for  public 
comment  which  will  be  limited  to  five 
minutes  per  speaker.  Indi\  iduals  who 
would  like  to  submit  written  statements 
should  mail  or  fax  their  comments  to 
the  Office  of  Minority  Health  at  least 
two  business  davs  prior  to  the  meeting. 

For  further  information,  please 
contact  Ms.  Sheila  Merriweather. 
Rockwall  II  Building.  5515  Security 
Lane.  Suite  1000.  Rockville.  Maryland 
20852   Phone:  301-443-9923  Fax:  301- 
443-8280 

Dated  ()<  tober  10.  2001. 
Natiian  Stinson.  ]r.. 
Dvputv  Assistant  Secretarv  for  Minoritv 
Health. 
(FR  Doc.  01-28382  Filed  11-9-01;  8:45  am] 

BtLUNG  CODE  41S0-29-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Prastices:  Meeting 

in  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Same  Advisory  Committee  on 
Immunization  Practices  (ACIP) 
Teleconference 

Time  and  Date:  12  p.m. -3  p.m..  November 
8,  2001. 

Place:  Teleconference  call  will  originate  at 
the  Centers  for  Disease  Control  and 
Prevention  in  .Atlanta.  Georgia. 

Status  Closed. 

Purpose  The  Committee  is  charged  with 
advising  the  Director.  CDC.  on  the 


appropriate  u.ses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s.  the 
Committee  is  mandated  to  establish  and 
periodically  review  and.  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vacciiie-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  The 
teleconference  will  convene  in  closed  session 
from  12rt)0  p.m.  to  3:00  p.m.  on  November  8. 
2001.  The  purpose  of  this  closed  session  is 
to  discuss  human  exposure  to  B.  anthracis 
spores  ir  humans  in  the  United  States.  This 
teleconference  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in  5 
U.S.C.  subsections  552b  (c)(1),  (c)(7)  and 
(c)(9)(B),  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations.  CDC,  pursuant  to  subsection 
10(d)  of  Pub.  L.  92-463. 

Supplementary'  information:  This 
conference  call  is  scheduled  for  12  p.m. 
Eastern  Standard  Time.  As  provided  under  5 
U.S.C.  552b(e)  and  41  CFR  section  102- 
3.150(b).  the  public  health  urgency  of  this 
agency  business  requires  that  the  meeting  be 
held  on  or  prior  to  the  first  available  dale  for 
publication  of  this  notice  in  the  Federal 
Register. 

Due  to  programmatii  issues  that  bad  to  be 
resolved,  the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  the  meeting. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Program  Analyst, 
Epidemiology  and  Surveillance  Division. 
National  Immunization  Program.  CDC.  1600 
Clifton  Road.  NE.  m/s  E61.  Atlanta.  Georgia 
30333.  Telephone  404/639-8096. 

The  Director.  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  7.  2001. 
)ohn  Burclihardt. 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Pre\ention. 
IFR  Doc  01-28434  Filed  11-8-01;  11:55  am) 

B4LUNG  COOe  416;»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effects  Subcommittee  (INEELHES) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  .Advisory  Committee  on 
Public  Health  Ser\  ice  Activities  and 
Researc  h  at  Department  of  Energy  (DOEJ 
Sites:  Idabio  National  Engineering  and 
Environmental  Lalioratorv  Health  Effects 
Subcommittee  (INEELHES). 

Times  and  Dates:  8:30  a.m.— 4:45  p.m., 
December  11.  2001.  8:30  a  m.-3:45  p.m.. 
December  12.  2001. 

Place:  WestCoast  Pocatello  Hotel.  1555 
Foratello  Creek  Road.  Pocatello.  Idaho  83201, 
telephone.  (208)  233-2200,  fax  (208)  234- 
4524. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
L'nderstanding  (MOU)  signed  in  December 
1090  with  DOE.  and  replaced  by  MOUs 
signed  in  1996  and  2000.  the  Department  of 
Health  and  Human  Services  (HHS)  was  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  fac:ilities.  workers  at  EXDE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility  to 
CDC 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992.  1996. 
and  in  2000.  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ,\TSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  .Act  (CERCL.A  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  hsted  on.  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  sub|ect  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles 

Purpose:  This  subcommittee  is  charged 
with  providing  consensus  advice  and 
recommendations  to  the  Director.  CDC.  and 
the  Administrator  ATSDR.  regarding 
community  concerns  pertaining  to  CDC's  and 
ATSDR's  public  health  activities  and 
research  at  this  DOE  site. 

Matters  to  be  Discussed:  .Agenda  items 
include  an  update  regarding  progress  of 
current  studies;  a  review  from  the  Chairs' 
meeting  of  the  COSMOS  evaluation  report; 
strategies  to  develop  INEELHES'  internal 
evaluation;  an  overview  of  the  Idaho  National 
Engineering  and  Environmental  Laboratory; 
and  a  presentation  by  ATSDR.  Agenda  items 
are  subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information 
Natasha  Friday.  Public  Health  Advisor. 
Radiation  Studies  Branch.  Division  of 
Environmental  Hazards  and  Health  Effects, 
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National  Center  for  Environmental  Health. 
CDC,  1600  Clifton  Road,  N.E.  (E-39),  Atlanta. 
GA  30333.  telephone  (404)  498-1800.  fax 
(404)498-1811 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  November  6.  2001. 
John  Burcldiardt, 

Acting  Director,  Management  Analysis  and 
Sen.ices  Office,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  01-28330  Filed  1 1-9-01;  8:45  am) 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  April  2002  Current  Population 
Survey  Supplement  on  Child  Support 
OMB  No.  0992-0003 

Description:  Collection  of  these  data 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 


policymaking  efforts  have  been  over 
time  in  applying  the  various  child 
support  legislation  to  the  overall  child 
support  enforcement  picture  This 
information  will  help  policymakers 
determine  to  what  extent  individuals  on 
welfare  would  be  removed  from  the 
welfare  rolls  as  a  result  of  more 
stringent  child  support  enforcement 
efforts. 

Respondents:  Individuals  and 
households. 

Annual  Burden  Estimates 


instnjment 

Number  o«  rp-       NumtJer  ot  re-        Average  txir-        _ 
Sfdems          sponsesper       den  r^urs  per       ^°'lf.*i"^" 
^^^'^"'^           respondent           responses                ^^^ 

APD  

50 
50 

1.84 
1 

60 
1.5 

5520 

75 

5.751  5 

Biennial  

Estimated  Total  Annual  Burden  Hours:  

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade.  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


Instrument 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication 

Dated:  November  7,  2001. 
Bob  Sargis. 

Reports  Clearance  Officer. 
[FR  Doc.  01-28383  Filed  11-9-01;  8:45  am) 

BnXmG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comn>ent  Request 

Title:  LIHEAP  Quarterly  Allocation 
Estimates  Form  ACF-535. 
OMB  ,Vo.  0970-0037 


Description:  The  LIHEAP  Quarterly 
-Mlocation  Estimates  Form-535  is  a  one- 
page  form  that  is  sent  to  50  State 
grantees  and  to  the  District  of  Columbia. 
It  is  also  sent  to  Tribal  Government 
grantees  that  receive  over  Si  million 
annually  for  the  Low  Income  Home 
Energy  Assistance  Program  iLIHE,\P) 
Grantees  are  asked  to  complete  and 
submit  the  form  in  the  4th  quarter  of 
each  year  The  data  collected  on  the 
form  are  the  grantees  estimates  of 
obligations  they  expect  to  make  each 
quarter  of  the  upcoming  fiscal  year  This 
IS  the  only  method  used  to  request 
anticipated  distributions  of  the  grantee's 
LIHE.\P  funds  The  information  is  used 
to  de\elop  apportionment  requests  and 
make  grant  awards  based  on  each 
grantee's  need  Information  collected  on 
this  form  is  not  available  through  anv 
other  Federal  source  Submission  of  the 
form  IS  voluntarv' 

Respondents  50  States,  the  District  of 
Columbia  and  Tribal  Governments  that 
receive  over  $1  million  armually. 

Annual  Burden  Estimates 


Numtier  ot  re- 
spondents 


Numtjer  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


ACF-353  

Estimated  Total  Annual  Burden  Hours: 


55 


25 


14 


14 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  bv 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 


Promenade.  SW  .  Washington.  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 


and  60  days  after  publication  of  this 
document  in  the  Federal  Register 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  O.MB  receives  it 
within  30  days  of  publication  Written 
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comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW.. 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated   November  6,  2001. 
Bob  Sargis, 

Reports  Clearance  Officer 
[FR  Doc:  01-2B384  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Information  collection  from 
applicants  who  will  respond  to  Request 
for  Applications  for  funding  of  seven 
OCS  competitive  grants. 


OMB  No.:  0970-0062. 

Description:  The  Office  of  Community 
Services  (OCS)  is  requesting  approval  to 
continue  the  use  of  its  program 
announcements  to  collect  information 
which  will  enable  the  agency  to 
determine  which  projects  to  fund  and 
the  amount  of  the  grant  awards.  The 
programs  covered  include:  Community 
Food  and  Nutrition;  Community 
Economic  Development  Discretionary 
Grants  Program;  Low  Income  Home 
Energy  Assistance  Program  Residential 
Energy  Assistance  Challenge  Option 
Program  (REACH);  LIHEAP 
Clearinghouse  T&TA;  Job  Opportunities 
for  Low-Income  Individuals;  CSBG 
Training  and  Technical  Assistance  and 
Capacity  Building:  and  Family  Violence 
Prevention  and  Services  Program. 

Information  collected  from  the 
requirements  contained  in  these 
program  announcements  will  be  the  sole 
source  of  information  available  to  OCS 
in  reviewing  applications  leading  to 
awards  of  discretionary  grants  to  eligible 
applicants. 


The  application  forms  that  will  be 
used  contain  information  for 
competitive  review  in  accordance  with 
the  program  annoimcements' 
guidelines.  The  data  provided  is 
necessary  to  compute  the  amount  of  the 
grant  in  relation  to  proposed  project 
activities  by  the  ACF  Grant  Officers. 

OMB  recommended  that  ACF  submit 
one  information  collection  package 
covering  all  OCS  discretionary  program 
announcements,  since  the  same 
application  form  is  used  in  each 
announcement.  This  information 
collection  was  last  approved  in  1998;  it 
is  due  to  expire  October  31.  2001.  Since 
the  last  approval,  we  have  added  the 
Residential  Energy  Assistance  Challenge 
Option  Program  (REACH)  as  an 
additional  Low  Income  Home  Energy 
Assistance  Program. 

Respondents:  State  and  local 
governments,  Indian  tribes,  not-for- 
profit  organizations. 

Annual  Burden  Estimates: 


Instrument 


Number  of  re- 
spondents 


-4- 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den htxirs  per 
response 


Total  burden 
hours 


Community  Economic  Development  Announcement 

Community  Food  and  Nutrition  Announcement  

LIHEAP  Cleannghouse  (RFP)  T&TA 

LIHEAP  Reach  Announcement  

JOLI  Announcement  : 

T&TA  (CSBG)  Announcement 

Family  Violence  Announcement  , 

Estimated  Total  Annual  Burden  Hours:  


250 

250 

S 

45 
170 

70 
150 


28 
10 
10 
10 
30 
10 
30 


7.000 

2,500 

50 

450 

5,100 

700 

4,500 

20,300 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SVV.  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW.. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 


Dated:  November  1,  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  01-2838.5  Filed  11-9-01:  8:45  am] 

BILUNG  CODE  4ia4-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  99N-20791 

Draft  Guidance  for  Reviewers  on  ttte 
Integration  of  Study  Results  To  Assess 
Concerns  About  Human  Reproductive 
and  Developmental  Toxicities; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
reviewers  entitled  "Integration  of  Study 


Results  to  Assess  Concerns  About 
Human  Reproductive  and 
Developmental  Toxicities."  This  draft 
guidance  describes  a  process  for 
estimating  human  developmental  and 
reproductive  risks  as  a  result  of  drug 
exposure  when  definitive  human  data 
are  unavadlable.  The  integration  process 
is  intended  to  estimate  the  likelihood  a 
drug  will  increase  the  risk  of  adverse 
human  developmental  or  reproductive 
effects. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
March  13,  2002.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
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the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document.  Submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  J.  DeCeorge,  Center  for  Drug 
Evaluation  and  Research  (HFD-24), 
Food  and  Drug  Administration, 1451 
Rockville  Pike,  Rockville,  MD  20852, 
301-594-5476. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  the  availability  of 
a  draft  guidance  for  reviewers  entitled 
"Integration  of  Study  Results  to  Assess 
Concerns  About  Human  Reproductive 
and  Developmental  Toxicities."  This 
draft  guidance  describes  a  process  for 
estimating  human  reproductive  and 
development  risks  as  a  result  of  drug 
exposure.  The  integration  process  is 
intended  to  estimate  the  likelihood  a 
drug  will  increase  the  risk  of  adverse 
human  reproductive  or  developmental 
effects.  The  process  is  based  on  the 
evaluation  of  a  complete  set  of 
reproductive  and  general  toxicology 
studies  conducted  in  animals, 
pharmacokinetics,  and  the  absorption 
and  distribution  of  metabolic 
elimination  (ADME)  studies  conducted 
in  animals  and  humans.  TTie  evaluation 
also  compares  animal  and  human  drug- 
induced  pharmacodynamic  responses, 
drug  metabolism  and  disposition,  drug- 
induced  pharmacologic  and  toxic 
effects,  and  drug  exposures  in  animal 
studies  versus  those  at  the  highest 
recommended  dose  in  humans. 

An  earlier  version  of  this  integration 
tool  was  presented  in  a  public  meeting 
announced  on  May  4,  1999  (64  FR 
23844),  and  held  on  June  24.  1999.  The 
draft  integration  tool,  slides  from  the 
presentations  at  the  meeting,  and 
comments  received  subsequent  to  the 
meeting  were  placed  on  the  FDA  Web 
site  and  in  docket  number  99N-2079. 
This  draft  guidance  incorporates 
modifications  as  a  result  of  the  public 
meeting  and  comments  submitted  to  the 
public  docket. 

The  type  and  extent  of  the  available 
toxicology  data  may  vary  depending  on 
the  biologic  actions  of  the  product,  test 
systems  available  for  studying  the 
compound,  and  other  factors.  In  some 
instances,  the  data  may  not  include  all 
desirable  reproductive  toxicology, 
general  toxicology,  pharmacokinetics, 
and  ADME  studies.  Such  limitations  of 


the  available  data  may  preclude  use  of 
the  integration  process  (e.g.,  often  the 
case  for  biologic  products).  However, 
even  if  the  integration  process  cannot  be 
used,  the  product  should  be  evaluated 
to  the  greatest  extent  possible  in 
accordance  with  sound  scientific 
principles  and  the  considerations 
described  in  this  document. 

For  purposes  of  this  draft  guidance, 
all  reproductive  risks  are  divided  into 
one  of  two  broad  categories  of  toxicity — 
reproductive  and  developmental 
toxicity,  which  are  further  subdivided 
into  seven  classes  of  toxicity.  The  three 
classes  of  reproductive  toxicity  include: 
Effects  on  fertility,  parturition,  and 
lactation.  The  four  classes  of 
developmental  toxicit>'  include: 
Mortality,  dysmorphogenesis  (structural 
alterations),  alterations  to  growth,  and 
functional  toxicities.  For  a  given  drug, 
each  class  of  toxicity  should  ordineirily 
be  assessed  individually. 

The  criteria  presented  in  the  draft 
guidance  are  derived  from  a  limited 
sample  of  pharmaceuticals  where  the 
clinical  outcomes  are  reasonably  well 
defined  The  Center  for  Drug  Evaluation 
and  Research  (CDER)  believes  that  using 
specific  criteria  and  benchmark  values 
to  assess  the  potential  to  increase  risk  to 
humans  for  adverse  reproductive  and 
developmental  outcomes  will  result  in  a 
more  unbiased  and  uniform  evaluation 
CDER  also  believes  this  approach  will 
help  identifv'  specific  areas  of  additional 
information  about  a  pharmaceutical  that 
would  be  useful  in  more  fully  defining 
risk  and  allow  specific  analysis  of  areas 
of  disagreement  that  influence  the  risk 
evaluation.  CDER  is  particularlv 
interested  in  comment  on  the 
appropriateness  of  the  values  used  to 
define  levels  of  increased  risk  for 
products  with  positive  signails  for 
reproductive  or  developmental  toxicity 
and  on  experience  in  applying  the 
outlined  evaluation  approach  using 
information  that  may  exist  in  public  and 
commercial  domains 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  "Integration  of  Study  Results  to 
Assess  Concerns  About  Human 
Reproductive  and  Developmental 
Toxicities  "  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
end  regulations. 


n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  WTitten  comments  on  the  draft 
guidance  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/ww\^:fda  .gov/cder/gu  idance/m  dex.htm 
or  h tip ://www.fda .gov/ohrms /dockets/ 
default. htm. 

Dated   November  1.  2001 
Margaret  M.  Dotzel, 
Asscxriale  Commissioner  for  Policy. 
[FR  Doc  01-28258  Filed  11-9-01;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclwtNo.  01D-0195] 

Draft  "Guidance  for  FDA  Staff:  The 
Leveraging  Handbook,  An  Agency 
Resource  for  Effective 
Collaborations;"  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabilitv  of  a  draft  document  entitled 
"Guidance  for  FDA  Staff:  The 
Leveraging  Handbook.  .An  Agency 
Resource  for  Effective  Collaborations" 
dated  November  2001  The  draft 
guidance  document,  when  finalized,  is 
intended  to  provide  information  to 
assist  FDA  staff  in  creating  and 
implementing  effective  collaborations 
consistent  with  relevant  legal,  ethical, 
and  policy  considerations.  FDA  and  its 
stakeholders  use  collaborations  to  take 
advantage  of  and  amplif\'  the  unique 
resources  possessed  by  each  to  address 
a  variety  of  public  health  issues.  The 
draft  guidance  document  enumerates 
factors  that  FDA  employees  should 
consider  and  the  procedures  they 
shouJd  follow,  when  planning  a 
leveraged  collaboration. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
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ensure  their  adequate  consideration  in 
preparation  of  the  final  document  by 
F(;brudr\'  11.  2002.  General  comments 
on  agency  guidam  e  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidancie  for  FDA:  The 
Leveraging  Handbook,  An  Agency 
Re.source  for  Effective  Collaborations" 
dated  November  2Q01  to  the  Office  of 
Communicati(m.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  E\  aluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rnckville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  \c)ur  requests. 
The  document  may  also  be  obtained  bv 
mail  b\  c  ailing  the  CBER  Voice 
Information  Svstem  at  1-800-835-4709 
or  .301-827-1800.  or  bv  fa.x  by  calling 
the  F.-\X  Information  Svstem  at  1-888- 
CBER-FAX  or  101-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administraticm.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
w\^^v  fda  gov/dockets/pcomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448,  301-827-6210 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
FDA  Staff:  The  Leveraging  Handbook, 
An  Agency  Resource  for  Effective 
Collaborations  '  dated  November  2001 
"Leveraging",  as  used  by  FDA.  describes 
formal  or  informal  relationships  or 
agreements  with  others  outside  FDA 
that  enhance  the  agency's  ability  to  meet 
its  public  health  mission.  Leveraged 
collaborations  between  FDA  and  non- 
FDA  partners,  such  as  industry, 
academia,  consumer  groups,  scientific 
experts,  public  health  providers,  States, 
and  other  government  agencies,  are  not 
new  to  the  agency  For  many  years.  FDA 
has  used  collaborations  to  accomplish  a 
wide  variety  of  tasks  related  to  fulfilling 
its  public  health  mission.  FDA  is  careful 
to  structure  its  collaborations  so  that  the 
agency's  regulatory  independence, 
impartiality,  and  integrity  are  preserved. 
Successful  collaborations  used  by  FDA 
and  its  partners  range  in  size  and 
complexity  from  simple  daylong 


workshops  and  training  sessions  to  the 
creation  of  cooperatively  administered 
centers  that  provide  critical  product- 
related  safety  information  and  expertise, 
i.e.,  the  National  Center  for  Food  Safety 
and  Technology,  the  Joint  Initiative  for 
Food  Safety  and  Nutrition,  and  the 
Product  Quality  Research  Institute. 
Other  collaborations  involve  conducting 
research  to  improve  the  safety,  efficacy, 
purity,  or  potency  of  regulated  products 
and  convening  experts  to  evaluate 
emerging  public  health  issues  and  to 
recommend  actions  that  should  be  taken 
to  address  the  issues. 

FDA  held  two  public  meetings  that 
were  announced  in  the  Federal  Register 
to  discuss  ways  in  which  FDA  could 
improve  and  increase  collaborations 
with  outside  organizations  (65  FR  8365. 
Februar}'  18,  2000).  The  meetings  were 
held  on  March  23,  2000,  at  Stanford 
University,  and  on  April  12,  2000,  at 
Duke  University.  More  than  300  people 
attended  the  meetings  and  more  than  25 
leveraging  proposals  were  presented  to 
the  agency.  FDA  is  currently  reviewing 
the  proposals.  To  review  the  transcripts 
of  the  meetings,  you  can  visit  the  FDA 
Dockets  Management  Branch  Web  site  at 
http://iyvvw.fda.gov/ohrms/dockets/ 
dockets/ QDnOOO  1  /OOnOOO  l.htm. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115:  65 
FR  56468.  September  19,  2000).  This 
draft  guidance  document  represents  the 
agency's  current  thinking  on  the 
formation  and  implementation  of 
leveraged  collaborations  between  FDA 
and  outside  organizations.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statutes  and  regulations, 

11.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Submit  written 
comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document  by  February  11,  2002.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
at  either  http:/ /www.  fda.gov/oc/ 
leveraging/handbook. htmJ  or  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated.  August  .31.  2001. 
Margaret  M.  Dolzel. 
Afisociate  Commissioner  for  Polirv. 
IFR  Dor  01-28.186  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  December  2001: 

Name:  Council  on  Graduate  Medical 
Education  (COGME) 

Date  and  Time  December  5,  2001,  8:30 
a.m. -4:30  p.m..  December  6,  2001.  8:30  a.m- 
12  p.m. 

Place:  Holidav  Inn.  Capitol.  Cdlumbia 
Ballroom.  550  C  Street,  SVV  ,  Washington.  DC 
20024. 

The  meeting  is  open  to  the  public. 

Agenda:  The  agenda  for  the  first  day. 
December  5,  will  include;  Welcome  and 
opening  comments  from  the  Acting 
.administrator.  Health  Resources  and 
Services  Administration;  the  .'\ssociate 
Administrator  for  Health  Professions;  and  the 
.Acting  Executive  Secretary  of  COGME.  There 
will  be  a  panel  of  speakers  on  the  topic  of 
"Models  of  Health  Care  Delivery"  The 
afternoon  agenda  includes  a  presentation  on 
"Substitutability  in  the  Physician 
Workforce."  The  Councils  three  workgroups 
will  convene.  They  are:  Workgroup  on 
Diversity.  Workgroup  on  Graduate  Medical 
Education  Financing,  and  Workgroup  on 
Workforce. 

The  agenda  for  the  second  day,  December 
6,  will  include  reports  from  the  three 
workgroup  chairs.  Work  will  continue  on 
COGME's  Final  Report.  There  will  be  a 
discussion  on  plans  for  future  work  and  new 
business. 

Anyone  requiring  information  regarding 
the  meeting  should  contact  Stanford  M. 
Bastacky,  D.M.D.,  M.H.S.A..  Acting  Executive 
Secretary,  Council  on  Graduate  Medical 
Education,  Division  of  Medicine  and 
Dentistry,  Bureau  of  Health  Professions, 
Room  9A-27,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-6326, 
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Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  6.  2001. 
)ane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-28259  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4165-1^-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisorv  Board 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  .set  forth  in  section 
552b(6).  as  amended.  The  discussions 
could  disclose  personal  information 
concerning  NCI  Staff  and/or  its 
contractors,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Dates:  December  4-5.  2001 . 

Open;  December  4,  2001.  8:45  a.m.  to  4 
p.m. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Place:  National  Cancer  Institute,  900 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor.  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary.  National  Cancer 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard.  8th  Floor.  Room  8001. 
Bethesda.  MD  20892-8327.  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Closed:  December  4,  2001.  4  p.m.  to 
Recess. 

Agenda:  Review  intramural  program  site 
visit  outcomes;  Discussion  of  confidential 
personnel  issues. 

Place:  National  C;anc  er  Institute.  9000 
Rockville  Pike.  Building  31.  C  Wing.  6th 
Floor.  Conference  Room  10.  Bethesda.  MD 
20892. 

Contact  Person:  Dr.  Marvin,  R.  Kalt. 
Executive  Secretary.  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 


Executive  Boulevard.  8th  Floor,  Room  8001, 
Bethesda.  MD  20892-8327.  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open;  December  5.  2001.  8;30  a.m.  to 
Adjournment. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike,  Building  31.  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary.  National  Cancer 
Institute.  National  Institutes  of  Heahh.  6116 
Executive  Boulevard,  8th  Floor,  Room  8001. 
Bethesda,  MD  20892-8327,  (301)  496-5147, 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's  homepage:  deainfo.nci.nih.gov/ 
odvisory/ncab.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research  93.394.  Cancer  Defection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  November  2,  2001. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc  01-28317  Filed  11-9-01;  8:45  am] 

B1UJNG  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  lOfd]  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
aplications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 

invasion  of  personal  privacv. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Chemoprevention  of  Tobacco-Related 
Cancers  in  Former  Smokers. 

Date:  December  6,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute,  6130 
Executive  Boulevard.,  Conference  Room  I, 
Rockville,  MD  20852. 

Contact  Person:  Timothy  C.  Meeker,  MD. 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  6116  Executive  Boulevard.  Room 
8088,  Rockville,  MD  20852,  301/594-1279. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  C:ancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93  396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93  399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  November  2.  2001. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Dor  01-28318  Filed  11-9-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Closed  Meeting 

Pufsuant  to  section  10(d)  of  the 
Federal  .\dvisor\'  Committee  Act.  as 
amended  (5  L'.S.C.  .Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  '^52b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
rnnfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Same  of  Committer  National  Cancer 
Institute  Spe(  ial  Emphasis  Panel.  NCI 
Sf  holars  Program  RKA-C:.A-01-026. 

Dof^  December  6,  2001. 

Timf  2  p.m.  to  4  p.m. 

.Agenda  To  review  and  evaluate  grant 
applii  ations. 

Place  National  Cancer  Institute.  Division 
iif  Extranuiral  .\(  tivities.  Grants  Review 
Bran(  h.  fil  16  Executive  Boulevard.  8th  Floor. 
Rocicville,  MD  208,52,  (Telephone  Conference 
Call). 

Contact  Person:  Mary  Bell.  PhD.,  Scientific 
Review  .■\dniinistrator.  Grants  Review 
Branch.  Division  of  Extramural  .■\ctivities. 
National  Cancer  Institute.  National  Institutes 
of  Health,  PHS.  DHHS.  61 16  Executive 
Boulevard.  Room  8113.  Belhesda.  MD  20892- 
8328,  301-496-7978. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  (Contact  Person  listed  on 
this  notic  (V  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cam  er  Clause  and  Prevention 
Research;  93  394.  C^anc  er  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93  396.  Cancer  Biology 
Research;  93,397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  November  2,  2001. 

LaVeme  Y.  Stringfield, 

DmHtor.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Do(    01-28319  Filed  11-9-fll:  8:45  ami 

BtLUNG  CODE  41 40-01 -M 


DEPARTME^4T  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 


E — Cancer  Epidemiology,  Prevention  & 
Controi. 

Dale:  December  5-6.  2001. 

Time:  7  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.' Holiday  Inn,  5520  Wisconsin  Ave,. 
Palladian  VVest.Chevy  Chase,  MD  20815. 

Contact  Person:  Mary  C,  Fletcher.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Divisionx)f  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health.  6116  Executive 
Boulevard.  Rm  8115.  Bethesda,  MD  20852, 
301/496-7413. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  2.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc,  01-28320  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  41 40-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SC.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.SC. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Chemoprevention  of  Tobacco-Related 
Cancers  in  Former  Smokers. 

Da<e:  December  7.  2001. 

Time:  8  a.m.  to  5  p.m. 


Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute.  6130 
Executive  Boulevard,  Conference  Room  J, 
Rockville,  MD  20852. 

Contact  Person:  Timothy  C.  .Meeker.  MD. 
Scientific  Review  .Administrator.  Special 
Referral  and  Resourc:es  Branch.  Division  of 
Extramural  .Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088,  Rockville.  MD  20852.  301/594-1279. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notic;e.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  November  2.  2001, 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-28321  Filed  1 1-9-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Center 
Institute  Special  Emphasis  Panel  Training 
Grants. 

Date:  November  19,  2001. 

Time:  1  p.m.  to  5  p.m.  • 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Blvd..  Rockville.  MD 
20852,  (Telephone  Conference  Call). 
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Contact  Person:  Olivia  Preble  Bartlett.  PhD, 
Chief.  Grants  Review  Branch,  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  8th  Floor,  Room  8121.  6116 
Executive  Boulevard.  Rockville,  MD  20892- 
7405.  301/594-2501. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  cycle. 

Any  interested  person  mav  file  written 
comments  from  the  (  ommittee  bv  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93  393,  Cancer  Cause  and  Prevention 
Research:  93  394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Resean;;h;  93.396,  Cancer  Biology 
Research;  93  397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  November  1,  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-28325  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U  S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Minority 
Institution/Cancer  Centers  Partnerships 

Date:  December  3-4.  2001 

Time:  7  p.m  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Baltimore  Inner-Harbor, 
110  S  Eutaw  Street.  Baltimore.  MD  21201 

Contact  Person  Ray  Bramhall.  PhD, 
Scientific  Review  Administrator.  Sp>ecial 


Review,  Referral  and  Resources  Branch. 
Division  of  Extramural  Activities,  National 
Cancer  Institute.  National  Institutes  of 
Health.  6116  Executive  Boulevard.  Suite 
8060.  Rockville,  .MD  20892,  301/594-1403. 

Any  interested  person  may  file  WTitten 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  C>enters  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  1,  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
CommitteePoIicy. 

[FR  Doc  01-28326  Filed  11-9-01;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,-  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
indivTduais  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  on 
.Alcohol  .Abuse  and  .Alcoholism  Special 
Emphasis  Panel;  Special  Emphasis  Panel. 

Date:  November  8.  200V 

Time:  10:30  am  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd..  Suite  409. 
Rockville,  MD  20852.  (Telephone  Conference 
Call) 

Contact  Person  Sean  N.  O'rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abu.se  and  .Alcoholism.  National 
Institutes  of  Health.  Suite  409,  6000 


Executive  Boulevard.  Bethesda.  MD  20892- 
7003,  301-443-2861 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the 
limitations  imposed  by  the  review  and 
funding  cycle 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholics  Special 
Emphasis  Panel. 

Date:  December  12.  2001. 

Time:  1 1 :30  a.m.  to  1  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  6000  Executive  Blvd.,  Rm  409. 
Rockville.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  L.  Tony  Beck,  PhD. 
Scientific  Review  Administrator.  National 
Institute  on  Alcohol  Abuse  and  Alcoholism. 
National  Institutes  of  Health,  Suite  409.  6000 
Executive  Blvd..  MSC  7003.  Bethesda,  MD 
20892-7003.  301-443-0913, 
lbeck®mail.nib.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  .National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health,  HHS) 

Dated:  November  1,  2001, 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFRDoc  01-28310  Filed  11-9-01;  8:45  ami 

BIUJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisor*-  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)l4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee  National  Institute  of 
Crcneral  Medic:al  Sciences  Initial  Review 
Group;  Biomedical  Research  and  Research 
Training  Review  Subcommittee  .A 

Dofe  November  8  2001 

Time  Sam   to  5  p  m 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.  Chevy  Chase.  MD  20815. 

Contact  Person:  Rebecca  H  lohnson.  PhD. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Institute  of 
Cenerdl  Medical  Scieni:es,  National  Institutes 
of  Health.  Nalcher  Building,  Room  :AS19I. 
Bethesda.  MD  20892.  (.301)  594-2771. 
harkettr&nigms. nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysi(  s  Research:  93.859.  Pharmacology. 
Phvsiology.  and  Biological  Chemistry 
Rfsearc  h:  93.882.  Cenetics  and 
IJfvelopmenlal  Biology  Research;  93.88, 
Minority  .^^(:ess  to  Research  Careers;  93.96, 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  November  1.  2001. 

LaVeme  Y.  Siringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  D(K    01-28312  Filed  1 1-9-01;  8:45  am) 

BILUNG  COOC  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  lO(ci)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.S.C.  .\ppendix  2).  notice 
is  herebv  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel 

Date  December  14.  2001 

Time   1  p.m  to  230  p  m 

.Agenda  To  review  an  evaluate  contract 
proposals 

Place  6100  Executive  Blvd  .  .5th  Floor. 
Rockvillp.  MD  20852,  (Telephone  Conference 
Call) 

Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 


Scientific  Review,  National  Institute  of  Child 
Health  end  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01.  Bethesda,  MD  20892,  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  November  1.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Dot   01-28313  Filed  1 1-9-01:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  December  4.  2001. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place.  6100  Executive  Blvd.,  DSR  Conf. 
Rm..  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Conlacf  Person:  Hameed  Khan.  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human-Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01,  Bethesda,  MD  20892.  (301)496- 
1485). 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  November  1.  2001. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-28314  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor}'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\nme  of  Committee  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  November  28.  2001. 

Time:  8:30  am.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Chevy 
Chase.  MD  20815. 

Contact  Person:  Marita  Hopmann.  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  6100 
Building.  Room  5E01.  Bethesda.  .MD  20892. 
(301)  435-6911.  hopmannm^mail  nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93,865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  1.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-28322  Filed  11-9-01;  8:45  am) 

BILLING  CODE  4140-01 -M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory'  Board  on  Medical 
Rehabilitation  Research. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Indi\'iduals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Board  on  Medical  Rehabilitation  Research. 

Date  December  3-4.  2001. 

Time:  December  3.  2001 ,  8:45  a.m.  to  5 
p.m. 

Agenda  The  agenda  will  include  reports 
by  the  Director.  N'lCHD  and  Director, 
NCMRR.  update  on  NCMRR  Training 
activities,  discussion  of  the  future  of  medical, 
rehabilitation,  and  other  business  of  the 
Board 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Time:  December  4,  2001,  8:45  a.m.  to 
adjournment. 

Agenda  Same  as  .'Kbove. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  .Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  Ralph  M.  Nitkin.  PhD. 
Director,  BSCD.  National  Center  for  Medical 
Rehabilitation  Research.  National  Institute  of 
Child  Health  and  Human  Development, 
NIGH.  6100  Building.  Room  2.^03.  Bethesda. 
ED  20892.  (301)402-1206 

Information  is  also  available  on  the 
Institute's/Centers  home  page 
v^-i\M\nichd  nih.gov/about  ncmrr  htm.  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  November  1.  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

[FRDoc  01-28323  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

.\'ame  of  Committeir'.  .Minority  Programs 
Review  Committee.  MBRS  Review 
Subcommittee  B. 

Date:  November  7-8.  2001. 

Time:  8:30  p.m.  to  1  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
.\venue.  Bethesda.  MD  20814. 

Contact  Person:  Michael  A.  Sesma.  PhD. 
Office  of  Scientific  Review.  NIGMS.  Natcher 
Building,  Room  1AS19,  45  Center  Drive, 
Bethesda.  MD  20892.  (301)  594-2048. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  November  1.  2001. 
LaVeme  Y'.  Stringfield. 

Director.  Office  of  Federal  .Advisory 
Committee  Policy. 

[FR  Dor   01-28324  Filed  11-9-01;  8:45  am] 
BILUNG  CODE  4140-01-4* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 


November  15.  2001.  8:30  am  to 
November  16,  2001.  4pm,  Embassv 
Square.  2000  N  Street.  N'W  , 
Washington,  DC  20036  which  was 
published  in  the  Federal  Register  on 
October  26,  2001,  66  FR  54269-54271. 

The  meeting  will  be  held  at  the 
Westin  Grand  Hotel.  2350  M  Street, 
N\V..  Washington.  DC  20037  The  time 
and  dates  remain  the  same  The  meeting 
is  closed  to  the  public 

Dated:  November  2.  2001 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

'FRDoc   01-28315  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review,  Appended 
Notice  of  Meeting 

Notice  IS  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
November  15.  2001.  8  am  to  November 
16.  2001.  5  p  m  .  Embassy  Square.  2000 
N  Street.  N'W  ,  Washington  DC.  20036 
which  was  published  in  the  Federal 
Register  on  October  26.  2001.  66  FR 
54269-54271 

The  meeting  will  be  held  at  the 
Westir.  Grand  Hotel.  2350  M  Street. 
NW.,  Washington.  DC  20037.  from  8  30 
a.m.  to  5  p.m  The  dates  remain  the 
same  The  meeting  is  closed  to  the 
public. 

Dated;  November  2,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  .Advisory 
Committee  Policy. 

!FR  Doc.  01-28316  Filed  11-9-01:  8:45  am] 

BILLJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  m  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U  S  C  . 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee  Center  for  ScientiF.c 
Review  Special  Emphasis  Panel. 

Date:  November  5-6.  2001 

Time:  8  a.m.  to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn  Chevy  Chase.  5520 
VViscon.sin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4108, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
6809,  wagnerp@rsr  nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dale  November  5,  2001 

Time:  3  p.m.  to  4:30  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person  Lee  S  Mann.  PhD.  ID. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3186, 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0677 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

\'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  November  6.  2001 

Time:  1  p.m.  to  6  p,m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person  Tracy  E.  Orr,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Dr..  Room  5118. 
Bethesda,  MD  20892,  (301)  435-1259, 
orrt@csr  nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  November  8-9.  2001 

Time  9  am  to  5  p.m 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue.  NVV.,  Washington,  DC  20037 

Confacf  Person:  Thomas  A.  Tatham,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3188, 


MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
0692,  tathamt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  9,  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  Washington  Marriott  Hotel,  1221 
22nd  Street  NW.,  Washington,  DC  20037. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  8701  Rockledge  Drive,  Room  4106, 
MSC  78t4,  Bethesda.  MD  20892-7814,  301/ 
435-1643,  sipe)@csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Slame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13.  2001. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.- NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Dennis  Leszczynski.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6170, 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  rR"iew  and 
funding  cycle. 

S'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z3ofe.  November  14,  2001. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ore;NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rof;kledge  Drive,  Room  3176, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  November  15,  2001 

Time:  9  a.m  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel.  2430 
Pennsylvania  Ave.,  NW..  Washington,  DC 
20037' 

Contact  Person:  Anita  Miller  Sostek.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  19.  2001. 

Time:  11:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3182, 
MSC.  Bethesda.  MD  20892.  (301)  435-0902. 
mkrause@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  19,  2001 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Luci  Roberts,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC,  Bethesda,  MD  20892,  (301)  435-0692. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27-29,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hanover  Inn.  On  the  Green.  PO 
Box  151,  Hanover,  NH  03755. 

Contact  Person:  Tracy  E.  Orr,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  5118, 
Bethesda,  MD  20892.  (301)  435-1259, 
orrt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  November  27,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  William  C.  Benzing.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5190, 
MSC  7846,  Bethesda,  MD  20892.  (301)  435- 
1254,  benzingw@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27.  2001. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NTH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 
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Contact  Person:  Jo  Pelham.  BA,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102  MSC  7814. 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  November  27,  2001. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176. 
MSC  7844.  Bethesda,  MD  20892,  301-435- 
1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  30.  2001. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  William  Benzmg,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5192, 
MSC  78346,  Bethesda,  MD  20892.  (301)  435- 
1278. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306:  93.333,  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837.  93  844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health  HHS) 

Dated:  November  1,  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

(FR  Doc.  01-28327  Filed  1 1-9-01;  8:45  am] 
BILLMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
November  7,  2001,  6  p,m.  to  November 
8,  2001,  4  p.m..  Embassy  Square,  2000 
N  Street,  NW.,  Washington,  DC  20036 
which  was  published  in  the  Federal 
Register  on  October  23,  2001 ,  66  FR 
53623-53626. 

The  meeting  will  be  held  at  the 
Washington  Marriott  Hotel.  1221  22nd 
Street,  NW,,  Washington,  DC  20037.  The 
time  and  dates  remain  the  same.  The 
meeting  is  closed  to  the  public. 


Dated:  November  1,  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

[FRDoc  01-28328  Filed  11-9-01;  8:45  am] 

BIUMG  CODE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtfi 

Office  of  tt>e  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Secretary's  Advison.  Committee  on 
Xenotransplantation. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(4),  Title  5  U.S.C,  as  amended 
because  disclosure  of  such  information 
is  likely  to  disclose  privileged  or 
confidential  trade  secrets  and 
commercial  information. 

Name  of  Committee  Secretary's  Advisory 
Committee  on  Xenotransplantation. 

Date:  November  29-30.  2001 

Open:  November  29.  2001;  8:30  a.m.  to 
5:30  p.m. 

Agenda  Presentations  and  discussion  of 
the  development  of  a  national 
xenotransplantation  database  and  biological 
archive  and  updates  on  recent  meetings  and 
scientific  advances  in  xenotransplantation 
Time  will  be  allotted  to  concurrent  breakout 
sessions  and  plenary  progress  reports  of  the 
SACX  Working  Groups  on  informed  consent 
issues  and  on  the  state  of  the  science  of 
xenotransplantation.  There  will  also  be 
opportunity  for  public  commentarv 

Place:  Sheraton  Columbia  Hotel,  10207 
Wincopin  Circle.  Columbia.  >,1D  21044. 

Open:  November  30,  2001,  8:30  a.m.  to 
10:30  a.m. 

Agenda:  Overviews  of  clinical 
xenotransplantation  trials  and  retroviral 
screening  practices  and  findings,  and 
background  on  xenotransplantation  products 
that  involve  ex  vivo  contact  with  well 
characterized  cell  lines. 

Place:  Sheraton  Columbia  Hotel.  10207 
Wincopin  Circle,  Columbia,  MD  21044 

Closed:  November  30,  2001.  10:30  a.m.  to 
2  p.m. 

Agenda  Committee  will  be  briefed  by  the 
Food  and  Drug  Administration  on  specific 


confidential  information  concerning  clinical 
trials  in  the  area  of  xenotransplantation, 

Pioce  Sheraton  Columbia  Hotel   10207 
Wincopin  Circle.  Columbia.  MD  21044 

Contact  Person  Mary  Groesch,  Ph.D.. 
Executive  Director,  Secretary's  Advisory 
Committee  on  Xenotransplantation,  Office  of 
Science  Policy,  Rockledge  I,  Room  750. 
Bethesda,  MD  20892,  301-496-9838 

Information  is  also  available  on  the  Office's 
home  page:  w-ww4.od  nih.gov/obay 
xenomtg.htm.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  .Nos  93  14  Intramural  Research 
Training  Award;  93  187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds,  93  22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally.  93  39. 
.^cademic  Research  Enhancement  .Award. 
93.936.  NTH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program  National  Institutes  of  Health,  HHS) 

Dated  November  1,  2001 

LaVeme  Y  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

[FRDoc  01-28311  Filed  11-9-01   8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP); 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS);  Notice  of  the 
Rescheduled  Date,  New  Location,  and 
Revised  Agenda  for  the  Wortcshop, 
"Assessment  of  the  Allergenic 
Potential  of  Genetically  Modified 
Foods" 

Background 

The  NIEHS  and  the  NTP  are 
organizing  a  workshop  to  bring  together 
experts  in  food  allergy,  geneticallv 
modified  crops,  and  the  regulator\' 
aspects  of  these  products,  along  with 
bench  scientists  and  clinicians  The 
workshop's  focus  is  to  examine  the 
current  state  of  knowledge  in  this  area, 
identif)'  the  critical  issues  regarding 
genetically  modified  foods,  and  develop 
testing  strategies  to  examine  the 
allergenicity  of  these  compounds. 

This  meeting  was  previouslv 
announced  in  the  Federal  Register 
[August  16,  2001,  Volume  66.  Number 
159,  Pages  43201^3022],  The  workshop 
was  postponed  and  is  now  rescheduled 
for  December  10-12,  2001  at  the 
Sheraton.  1  Europa  Dnve,  Chapel  Hill. 
NC  (919-968-4900),  This  meeting  is 
open  to  the  public. 
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Revised  Tentative  Meeting  Agenda 

Assessment  of  the  Allergenic  Potential 
of  Genetically  Modified  Foods 

December  10-12,  2001 

Sheraton,  1  Europa  Drive.  Chapel  Hill, 
NC 

Monday.  December  W.  2001 

7:30-8:30  am      Registration 
Welcome 
Introduction 

•  What  are  the  Issues? — Dr.  Dean 
Metcalfe 

•  Conclusions  from  the  November 
2000  National  Center  for  Food  Safety  & 
Technology  Conference — Dr.  Steven 
Gendel 

Session  I:  Clinical  Aspects  and  Clinical 
Investigation  of  Food  Allergy 

•  Clinical  Spectrum  of  Food 
Allergy — Dr.  Hugh  Sampson 

•  Clinical  Assessment  of  Food 
Allergv  to  Novel  Protein.s — Dr.  Sam 
Lehrer 

•  Contribution  of  Inhalation 
Allergenicitv' — Occupational  /  Rural 
Exposures — Dr.  Leonard  Bernstein 

•  Serum  Screening  and  Challenges  for 
.■\llergenicity  Safety  Assessment — Dr. 
Robert  Hamilton 

12-1:00  pm      Lunch 

•  Post-Marketing  Surveillance — Dr. 
Carol  Rubin 

Session  II:  Toxicological  Evaluation  of 
Novel  Proteins 

•  Assessment  of  Protein  Structure, 
Sequence  Homolog\'  and  Stability — Drs. 
Tonglen  Fu  and  Gar\'  Bannon 

Session  III:  Regulator*'  Considerations 

Panel  Discussion 

•  A  Viewpoint  from  the  US.  Food 
and  Drug  Administration — Dr.  Kathleen 
)ones 

•  A  Viewpoint  from  the  US. 
Environmental  Protection  Agency — Dr. 
John  Kough 

•  A  Viewpoint  from  Industry — Drs. 
Katherine  Sarlo.  Val  Giddings.  and 
lames  Astwood 

Session  IV:  Risk  Communication 

•  Biotechnology  and  How  the  Public 
Perceives  It — Drs.  Thomas  Hoban  and 
Rebecca  Goldburg 

5:00  p. m      Open  Discussion 

Tuesday.  December  11,  2001 
7:30-8:30  am.     Registration 

Session  V:  Toxicologic  Methods  of 
Safety  Assessment 

•  Oral  and  Intraperitoneal  Exposure 
of  Brown  Norway  Rats — Dr  Andre 
Penninks 

•  Oral  and  Systemic  Exposure  of 
BALB/c  Mice — Dr.  Ian  Kimber 


•  Assessment  of  Allergenicity  Using 
Swine  Models — Dr  Ricki  Helm 

•  Assessment  of  Allergenicity  in  Dogs 
I — Dr.  Robert  Buchanan 

•  Assessment  of  Allergenicity  in  Dogs 
II — Dr.  Bruce  Hammerberg 

12-1:00  p.m.     Lunch 
Charge  to  Breakout  Groups 

Session  Vl — Breakout  Group  Meetings 

1.  Use  of  Human  Clinical  Data  for  Risk 
Assessment 

2.  Animal  Models  to  Assess  Food 
allergy 

3.  Biomarkers  of  Exposure  and  Effect 

4.  Sensitive  Populations 

5  Models  of  Dose  Response 

6  Post-market  Surveillance 
Invited  meeting  participants  will 

divide  into  these  six  breakout  groups. 
The  public  can  attend  breakout  groups 
as  observers,  as  space  permits,  and  time 
will  be  available  for  observer  questions 
and  discussion.  Information  about 
breakout  groups  registration  is  available 
in  the  meeting  registration  packet  (see 
below). 
5:00  p.m      Adjourn 

Wednesday,  December  12,  2001 

7:30-8:30  a.m.     Registration 

Session  Vll — Breakout  Group 
Presentations 

•  Individual  Group  Presentations 
Meeting  Summarv'  and  Discussion 
Consensus  Building  and  Agreement  on 

the  Way  Forward 
12:30  pm.     Adjourn 

Meeting  Registration  Information 

This  meeting  is  open  to  the  public 
and  the  public  is  invited  to  attend  as 
observers  The  number  of  observers  will 
be  limited  only  by  the  space  available. 
Time  will  be  provided  for  open 
discussion  each  day.  Due  to  space 
limitations,  advance  registration  is 
requested  by  November  30.  2001. 

Registration  materials  as  well  as 
further  details  about  the  workshop  are 
available  on  the  N  IP  meeting  Web  site 
(http://ntp-server.niehs.nih.gov/htdocs/ 
Liason/GMFoodPg.html)  For  questions 
about  registration  information,  contact 
the  NTP  Office  of  Liaison  and  Scientific 
Review.  Ill  T.W.  Alexander  Drive. 
NIEHS.  MD  A3-02,  Research  Triangle 
Park.  NC  27709: 

haison@starbase.niehs.nih.gov.  919- 
541-0530  (telephone);  919-541-0295 
(fax). 

Dated:  October  31,  2001. 
Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Sciences. 

IFR  Doc  01-28.109  Filed  11-9-01;  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  for  Federal  Agency 
Participation  in  the  June  Sucker 
Recovery  Implementation  Program 

AGENCIES:  Fish  and  Wildlife  Service. 
Bureau  of  Reclamation.  Utah 
Reclamation  Mitigation  and 
Conser\ation  Commission.  Interior. 
ACTION:  Notice  of  availability  of  a  draft 
enviroiunental  assessment  for  Federal 
agency  participation  in  the  June  Sucker 
recoverx'  implementation  program. 


SUMMARY:  This  notice  advises  the  public 
that  the  Draft  Environmental 
Assessment  (DEA)  for  Federal  agency 
participation  in  the  June  Sucker 
Recovery  Implementation  Program 
(Program)  is  available  for  public  review 
and  comment.  The  purpose  of  the 
proposed  Federal  action  described  in 
the  DEA  is  to  formally  declare  the 
intention  of  the  Fish  and  Wildlife 
Service  (Service),  Bureau  of 
Reclamation,  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  and  Interior  to  participate 
in  the  multi-agency  program  designed  to 
implement  recovery  actions  for  the 
endangered  June  sucker.  In  addition  to 
implementing  recovery  actions,  the 
Program  will  facilitate  resolution  of 
conflicts  associated  with  June  sucker 
recovery  in  the  Utah  Lake  and  Provo 
River  basins  in  Utah.  Other  participants 
include  the  State  of  Utah  Department  of 
Natural  Resources,  the  Central  Utah 
Water  Conservancy  District,  Provo  River 
Water  Users  Association,  Provo 
Reservoir  Water  Users  Company,  and 
representation  from  an  outdoor  interest 
group.  We  are  seeking  comments  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  the  environmental 
community,  industry,  and  any  other 
interested  parties  on  this  DEA. 
DATES:  We  must  receive  comments  on 
the  DEA  on  or  before  December  13,  2001 
to  be  considered. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Field  Supervisor, 
Utah  Ecological  Services  Field  Office. 
Lincoln  Plaza.  145  East  1300  South, 
Suite  404,  Salt  Lake  City,  Utah  84115. 
Copies  of  the  draft  document  are 
available  via  request  to  the  Field  Office. 
All  comments  and  material  received 
will  be  available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Henry  Maddux,  Utah  Field  Supervisor, 
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(see  ADDRESSES  above),  or  at  801-524- 
5001  extension  124 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  DEA  will  be  mailed  to  affected 
government  offices  and  interested 
parties  who  specifically  request  it. 
Those  interested  persons  not  on  the 
DEA  mailing  list  may  request  a  copy 
from  the  project  leader  at  the  address 
below.  Public  comment  on  the  DEA  is 
solicited.  All  interested  agencies  and 
individuals  are  urged  to  provide 
comments  and  suggestions  regarding  the 
DEA  for  our  review  prior  to  completion 
of  a  final  finding.  All  comments 
received  within  30  days  after 
publication  in  the  Federal  Register  will 
be  considered  in  our  final  determination 
whether  to  prepare  an  envirorunental 
impact  statement  or  a  finding  of  no 
significant  impact  on  Federal  agency 
participation  in  the  June  Sucker 
Recovery  Implementation  Program.  All 
comments  received  will  become  part  of 
the  official  public  record.  Requests  for 
such  comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act  and  the  Council  on 
Environmental  Quality's  National 
Environmental  Policv  Act  Regulations 
(40  CFR  1506.6).  When  requested, 
comment  letters  with  the  names  and 
addresses  of  the  individuals  who  wrote 
the  comments  will  generally  be 
provided  in  response  to  such  requests  to 
the  extent  permissible  by  law. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comments. 

Background 

The  June  Sucker  was  federally  listed 
as  an  endangered  species  with  critical 
habitat  on  April  30,  1986  (51  FR  10857). 
The  lower  7.8  kilometers  (4.9  miles)  of 
the  Provo  River  was  identified  as  critical 
habitat  because  this  was  the  only  known 
spawning  location  for  the  species. 
Factors  contributing  to  Federal  listing 
included  the  localized  distribution, 
failure  to  recruit  individuals  to  the  adult 
life  stage,  and  multiple  threats  to  the 
continued  survival  of  the  June  Sucker. 
The  Service  designated  the  June  Sucker 
as  a  species  with  a  high  risk  of 
extinction,  a  low  recover)'  potential,  and 
the  presence  of  conflict.  Water 
development  and  operations,  sportfish 
management,  and  habitat  development 
are  the  primar\'  conflicts  with  the  June 
Sucker  recovery.  The  species  had  a 
documented  wild  population  of  fewer 
than  1,000  individuals  at  the  time  of 
listing  (51  FR  10857).  More  recently,  in 


1997.  the  spawTiing  population  was 
estimated  to  be  between  311  and  515 
individuals. 

Despite  Federal  listing  of  the  June 
Sucker,  implementation  of  recover\' 
actions  in  the  Utah  Lake  drainage  basin 
has  been  minimal  due  to  limited 
funding  for  recovery.  Furthermore, 
conflicts  have  arisen  between  water 
development  interests  and  those 
managing  for  protection  of  the  June 
Sucker  To  resolve  this  situation,  the 
interested  entities  agreed  to  develop  the 
June  Sucker  Recovery  Implementation 
Program  that  would  provide  a 
mechanism  to  prioritize,  fund,  and 
implement  recovery'  actions  while 
allowing  water  development  necessary 
to  meet  human  needs  in  the  Utah  Lake 
drainage  basin  including  Utah  Lake  and 
the  Provo  River  It  is  anticipated  that  the 
Program  will  not  only  provide  recoven 
actions  that  are  necessary-  to  offset 
impacts  from  proposed  development 
actions  to  the  native  protected  species, 
but  further  lead  to  full  recovery'  of  the 
June  Sucker. 

The  Program  will  encompass  the  June 
Sucker  Recovery  Plan  so  that  actions 
identified  in  these  documents  can  be 
funded,  implemented,  and  evaluated  for 
effectiveness.  In  addition,  the  P*rogram 
will  provide  measures  to  offset 
proposed  Federal  project  impacts  during 
section  7  consultations  in  order  to 
prevent  future  conflict  over  water 
development  and  minimize  impacts  of 
Federal  projects  on  protected  aquatic 
species.  Goals  and  objectives  of  the 
Program  are  based  on  recovery'  of  the 
endangered  fish  in  an  environment  of 
continuing  water  development 
Although  some  impacts  to  the  aquatic 
envirorunent  are  expected  through 
future  water  development  projects. 
recovery  actions  have  been  and  will 
continue  to  be  implemented  in  advance 
of  project  impacts  such  that  the  status 
of  the  June  Sucker  and/or  its  habitat  is 
expected  to  improve  and  remain  greater 
than  that  necessary  to  offset  anticipated 
impacts. 

It  is  important  to  note  that 
participation  in  this  Program  does  not 
represent  or  guarantee  legal  authority 
for  any  water  development  project  Such 
projects  must  be  evaluated  individually 
as  they  are  proposed  and  continue  to  be 
subject  to  all  applicable  Federal  and 
State  laws  including  National 
Environmental  Policy  Act  and 
Endangered  Species  Act.  This  DEA  is 
not  intended  to  provide  analysis  for 
specific  project  impacts,  but  rather 
analyze  only  effects  of  Federal 
participation  in  the  Program. 


Author 

The  primary-  author  of  this  notice  is 
Yvette  K  Converse.  US  Fish  and 
Wildlife  Service.  145  East  1300  South, 
Suite  404.  Salt  Lake  Cit>'.  Utah  84115. 
or  at  801-524-5001  extension  135. 

Authority 

The  authorities  for  this  action  are  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4321  et  seq.]  and  the 
Endangered  Species  Act  of  1973  (16 
use.  1532  etseq) 

Dated:  November  2.  2001. 
Ralph  O.  Morgenweck. 

Regional  Director  Denver  Colorado 

IFR  Doc   01-28-336  Filed  11-9-01 .  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision;  Final  Chihcahua 
Ger>eral  Management  Plan  Firtal 
Environmental  Impact  Statement 
Chiricahua  National  Monument; 
Arizona 

The  Department  of  the  Intenor. 
National  Park  Service  has  prepared  this 
Record  of  Decision  on  the  Chiricahua 
National  Monument  General 
Management  Plan  and  Final 
Environmental  Impact  Statement  for 
Chiricahua  National  Monument  This 
Record  of  Decision  includes  a 
description  of  the  background  of  the 
project,  a  statement  of  the  decision 
made,  synopses  of  other  alternatives 
considered,  the  basis  for  the  decision, 
findings  on  impairment  of  park 
resources  and  values,  a  description  of 
the  environmentally  preferable 
alternative,  a  listing  of  measures  to 
minimize  environmental  harm,  and  an 
overview  of  public  and  agency 
involvement  in  the  decision-making 
process 

Background  of  the  Project 

The  General  Management  Plan  (GMP) 
for  Chiricahua  National  Monument  will 
be  the  first  comprehensive  development 
planning  for  The  purpose  of  the  GMP 
is  to  decide  what  resource  conditions 
and  visitor  experiences  should 
ultimately  be  achieved  and  maintained 
throughout  the  park.  The  process  started 
in  early  May  1998  and  involved  )oint 
scoping  for  GMPs  for  both  Chiricahua 
NM  and  Fort  Bowie  NHS  A  newsletter 
invited  the  public  to  attend  meetings  to 
discuss  both  plans  Notices  of  the  public 
meetings  were  also  sent  to  nearby 
newspapers  Four  meetings  were  held 
the  week  of  May  18th  in  the  towns  of 
Portal,  Willcox.  and  Bowie,  and  at  a 
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school  just  outside  of  Chiricahua  NM.  A 
total  of  19  people  attended  the  meetings. 
The  GMP  process  was  described  at  each 
meeting,  as  were  the  two  parks.  There 
was  general  appreciation  expressed  for 
the  parks,  and  recommendations  were 
made  not  to  change  them.  All 
suggestions  were  discussed  and  notes 
were  taken.  Another  24  mailed 
responses  were  received  from 
newspaper  readers.  Letters  were  also 
sent  to  six  Apache  tribes  and  one  nation 
in  Arizona,  New  Mexico,  and 
Oklahoma,  and  to  two  interested 
individual  American  Indians,  No 
responses  were  received. 

Notice  of  Intent  to  publish  an 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  in 
June  of  1999.  .\  30-day  public  comment 
period  followed  ending  on  fuly  15, 
1999.  A  website  (/jffp.//Mivw. nps.gov/ 
planning/ chir]  was  established  to 
facilitate  making  information  about  the 
planning  process  available  to  the  public. 
A  total  of  5  responses  were  received 
requesting  information  on  the  planning 
process.  Groups  included  one 
organization  interested  in  land  issues, 
one  interested  in  handicapped 
accessibility,  and  two  unaffiliated 
individuals. 

The  purpose  of  the  Chiricahua 
General  Management  Plan  is  to  present 
a  comprehensive  management  plan  and 
guide  the  management  of  the  Chiricahua 
National  .Monument  for  the  next  12  to 
15  years.  Three  alternatives  were 
considered'a  no-action  and  two  action 
alternatives.  The  No  Action  Alternative 
represents  the  status  quo  for  Chiricahua 
National  Monument  The  two  action 
alternatives,  Alternatives  A  (the  NPS 
Proposal)  and  Alternative  B,  presented 
in  the  Final  Chiricahua  General 
Management  Plan/FEIS  are  based  on  a 
thorough  consideration  of  the  best- 
available  information  on  park  resources 
and  the  visitor  experience  Each  of  the 
two  action  alternatives  in  the  Final 
Chiricahua  General  Management  Plan/ 
FEIS  presents  a  distinct  vision  for 
preserving  the  resources  that  contribute 
to  Chiricahua  National  Monument's 
cultural  and  natural  values  while 
making  the  resources  available  to  people 
for  their  enjoyment,  education,  and 
recreation. 

Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  Alternative  A  as  described  in 
the  Chiricahua  National  Monument 
General  Management  Plan  and  Final 
Environmental  Impact  Statement  issued 
in  March  2001.  The  selected  alternative 
provides  an  overall  combination  of 
actions  to  restore  natural  processes. 
preserve  cultural  resource  values. 


reduce  harmful  environmental  impacts 
and  continue  to  provide  opportunities 
for  high  quality  visitor  experiences 
based  on  resource  values.  With  the 
exceptions  described  below,  the  current 
level  of  development  and  interpretation 
and  the  pattern  of  visitor  use  would  be 
maintained.  In  summary,  the  following 
would  be  implement.  This  is  also 
documented  in  more  detail  in  the  plan. 

Park  Road — The  historic  significance 
and  character  of  the  road  are  its  greatest 
values  and  would  be  protected  under 
the  proposal.  With  possible  minor 
exceptions  for  safety,  the  existing  width 
and  alignment  of  the  road  would  be 
permanently  retained.  Any  road  work 
(drainage,  replacement  of  base,  etc.) 
would  be  done  in  such  a  way  as  to 
preserve  the  road's  special  character. 
Along  the  road  margins,  vegetation  and 
trees  would  be  cleared  and/or  removed 
in  order  to  restore  views  of  park  and 
distant  features  from  the  road.  In  order 
to  protect  the  roadside  environment, 
puUouts,  trailheads.  and  parking  areas 
along  the  road  would  not  be  enlarged. 

Bonita  Picnic  Area — In  addition  to  a 
resting  and  sitting  area,  this  place, 
which  is  the  first  encountered  by  the 
entering  visitor,  serves  as  the  beginning 
of  a  foot  trail  that  goes  almost  to  the 
visitor  center.  The  section  from  the 
picnic  area  to  the  Stafford  Cabin  would 
be  made  accessible  to  visitors  with 
mobility  impairments. 

Faraway  Ranch — After  the  cultural 
landscape  report  of  the  ranch  grounds 
has  been  completed,  NPS  would  select 
appropriate  landscape  restoration 
treatment  for  the  main  part  of  the  ranch, 
including  the  appropriate  vegetation 
and  selected  fences,  corrals,  and  other 
structures.  The  Faraway  historic 
vernacular  landscape  and  CCC  historic 
designed  landscape  areas  would 
continue  to  be  managed  as  historic 
landscape  resources,  and  modifications 
for  visitor  safety  and  accessibility  would 
be  made  so  as  to  not  reduce  the  integrity 
of  these  areas.  The  integrity  of  all 
landscape  areas  and  features  (historic 
vegetation,  structures  such  as  the 
Faraway  pool,  etc.)  would  be 
maintained,  as  would  the  integrity  of 
the  CCC  area's  design  principles  and  use 
of  materials.  Overhead  power  and 
telephone  lines  would  be  removed  and 
installed  underground  from  the  park 
entrance  through  the  historic  district 
and  on  to  the  visitor  center,  housing, 
and  campground. 

All  rancn  buildings  open  to  the  public 
and  the  trail  along  Bonita  Creek  from 
the  picnic  area  to  Stafford  Cabin  would 
be  made  accessible  for  visitors  with 
mobility  impairments. 

Most  administrative  functions  that 
now  occupy  historic  Faraway  Ranch 


structures,  including  collections,  would 
move  to  the  proposed  headquarters  and 
administrative  facility,  and  most  of  the 
vacated  space  would  be  available  for 
visitor  use  and  interpretation.  The 
upper  floor  of  the  house  would  remain 
available  to  the  interpreters  as  a  work 
and  storage  space,  and  the  garage  would 
continue  to  be  used  as  a  maintenance 
facility.  When  administrative  functions 
are  removed  from  the  guest  house,  the 
entire  structure  would  be  used  as  an 
employee  residence  in  order  to  provide 
an  on-site  employee  presence. 

Under  the  proposal,  the  ranch  house 
would  be  provided  with  climate  control 
to  protect  the  historic  furnishings  and 
with  a  fire  suppression  system  to  protect 
the  house  and  its  contents. 

The  current  10,000-gallon  water  tank 
is  insufficient  for  fire  control  on  the 
ranch.  The  ranch  would  be  connected  to 
the  main  visitor  center/housing  area 
water  system.  A  standpipe  would  be 
installed  near  the  parking  lot  for 
wildfire  suppression. 

When  the  water  system  is  extended  to 
the  ranch  parking  area,  consideration 
would  be  given  to  providing  hollow 
conduits  for  the  future  installation  of 
electric  service,  if  needed. 

The  current  two-way  trail  from  the 
ranch  parking  area  to  the  ranch  house 
and  Stafford  Cabin  would  be  enlarged  to 
a  loop  trail,  starting  and  ending  at  the 
parking  area  and  representing  the 
historic  circulation  more  accurately. 

Headquarters  and  Visitor  Orientation 
Facility — Under  the  proposal,  a  new 
combined  headquarters/visitor 
orientation  facility  would  be  built 
outside  the  park.  One  park  goal  is  for  no 
further  development  to  take  place 
within  the  park.  For  the  visitors  to  be 
properly  oriented  to  the  park's 
attractions,  they  should  reach  the 
headquarters/visitor  orientation  facility 
before  entering  the  park,  but  not  so  far 
away  from  the  boundary  that  the 
cormection  to  the  park  is  lost.  The 
headquarters/visitor  orientation  facility 
should  also  be  located  to  intercept 
travelers  coming  from  the  other  side  of 
the  Chiricahua  Mountains  on  Pinery 
Canyon  Road.  Therefore,  the 
recommended  location  is  on  route  181 
as  close  to  the  park  entrance  as  possible. 

The  new  facility  would  house  a 
complete  visitor  orientation  function  as 
well  as  the  park  administrative  offices 
(including  those  now  in  the  Faraway 
Ranch],  sales,  artifact  collection  space, 
library,  archives,  and  herbarium.  There 
would  be  parking,  including  adequate 
space  for  parking  for  an  eventual  shuttle 
terminus,  should  one  be  necessary,  and 
an  RV  dump  station.  The  structure 
would  have  approximately  9,000  square 
feet  of  space  for  visitor  use,  4,000  square 
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feet  of  office  and  administrative  space, 
and  2.000  square  feet  for  maintenance 
shops,  equipment,  and  storage,  for  an 
approximate  total  of  15,000  square  feet 
of  indoor  space.  There  would  be  parking 
for  approximately  200  visitors'  vehicles 
and  4,000  square  feet  of  outdoor 
maintenance  storage.  The  facility  could 
include  joint  support  function  with  the 
USES.  Also,  the  NPS  would  invite  USES 
to  use  the  facility  to  introduce  visitors 
to  the  Coronado  National  Forest  and  its 
recreational  opportunities. 

As  an  interim  step,  a  short-term 
solution  to  the  shortage  of 
administrative  space  might  be  to  lease 
or  rent  space  in  Willcox.  Although  not 
an  ideal  solution  (it  was  rejected  as  a 
permanent  solution),  this  would  serve 
temporarily  to  allow  removing  the 
offices  from  their  scattered  locations  in 
the  park,  consolidating  most  of  them  in 
one  location,  and  making  the  Faraway 
Ranch  space  available  for  visitor  use 
and  interpretation 

Visitor  Transportation  System — The 
following  discussion  about  a 
transportation  system  involves 
assumptions  not  yet  finalized.  A 
transportation  study  imder  contract 
with  Parsons  Brinckerhoff  will  provide 
information  for  implementation  Final 
actions  are  dependent  on  the  outcome  of 
the  study. 

Two  solutions  to  alleviate  the  parking 
problems  would  be  implemented  In  the 
short  term,  during  the  spring  peak 
visitation  season,  a  limited  hiker  shuttle 
would  be  implemented  to  take  hikers  to 
either  Massai  Point  or  Echo  Canvon  At 
approximately  400  average  daily 
visitors,  the  reconfigured  Echo  Canyon 
parking  lot  would  reach  capacity  during 
the  peak  visitation  periods  The  limited 
hiker  shuttle  would  be  designed  to  keep 
long-term  parking  confined  to  the  base 
of  the  monument,  allowing  more 
visitors  to  use  the  limited  parking 
spaces  at  Massai  Point  and  Echo 
Canyon.  Hikers  typically  park  at  Massai 
Point  or  Echo  Canyon  for  between  three 
and  five  hours,  and  if  the  hiker  were  to 
take  the  shuttle  instead,  approximately 
fovu  to  eight  additional  sightseers  would 
be  able  to  park  legally.  Service  would  be 
similar  to  the  existing  hikers'  shuttle, 
except  for  an  established  schedule. 
Service  would  run  every  two  hours  or 
other  times  as  needed,  allowing  enough 
time  for  a  ranger  or  a  driver  to  operate 
the  shuttle  and  pursue  other  activities. 
The  shuttle  system  would  need  to  have 
a  capacity  of  approximately  50  people 
per  day.  This  would  eliminate  22  cars 
being  parked  long  term  at  Massai  Point 
and  Echo  Canyon.  The  cost  of  the 
transportation  service  could  be  paid  for 
by  a  small  surcharge  to  all  visitors; 
volunteer  enticements  to  hikers  could 


be  provided  by  waiving  the  entrance  fee 
for  those  hikers  who  leave  their  cars  at 
the  base  of  the  monument.  Bicycle  racks 
would  be  fitted  onto  the  shuttle  vehicles 
so  that  bicyclists  could  also  be 
transported.  To  solve  congestion 
problems  for  the  long  term,  the  hiker 
shuttle  system  would  be  doubled  in  size 
and  capacity.  The  system  would  be 
based  outside  pju-k  boundaries,  ideally 
near  the  new  headquarters/visitor 
orientation  facilit\   The  enhanced  hiker 
shuttle  system  would  transport  between 
50  and  100  people  per  dav.  reducing 
parking  demand  at  Massai  Point  and 
Echo  Canyon  by  up  to  44  long-term 
parked  cars  This  action  would  free  up 
spaces  and  allow  the  Massai  Point 
parking  lot  to  operate  just  below 
maximum  capacity  during  peak 
visitation  hours.  Service  would  become 
hourly,  meaning  that  one  full-time 
person  would  be  responsible  for  driving 
a  shuttle  during  its  hours  of  operation. 
The  enhanced  hiker  shuttle  system 
would  need  significant  additional 
capacity,  new  types  of  transit  vehicles, 
and  a  more  stable  base  of  operations 
outside  the  park.  This  system  could  be 
operated  by  a  monument  concessioner 

Housing/Maintenance  Area — All 
maintenance  functions  and  fuel 
supplies  would  be  removed  to  the  new 
headquarters/visitor  orientation  facility 
complex,  and  the  vacated  space  would 
be  used  for  fire  equipment  and 
emergency  medical  supplies  and  as  a 
rescue  cache  and  warehouse. 

Because  of  the  monuments  distance 
from  the  nearest  towTi  (37  miles  to 
Willcox).  it  is  necessary  to  have  certain 
park  employees  live  in  the  park  to 
provide  resource  protection,  emergency 
repairs,  and  law  enforcement.  All  but 
two  of  the  housing  units  are  in  the 
residential  area  just  above  the  visitor 
center.  These  include  permanent  and 
seasonal  housing  Another  unit  occupies 
one-half  of  the  "guest  house  "  on  the 
Faraway  Ranch  (the  other  half  is  used 
for  office  space).  The  "superintendent's 
house."  which  was  acquired  as  part  of 
an  inholding  property,  is  near  Bonita 
Creek  a  short  distance  downstream  from 
the  visitor  center. 

All  of  the  units  are  in  good  condition, 
and  would  be  retained  in  their  present 
uses.  Because  of  the  potential  of 
flooding,  when  the  "superintendent's 
house  "  has  served  its  useful  life,  or  is 
seriously  damaged,  it  would  be  removed 
and  the  site  returned  to  a  natural 
"condition. 

There  is  at  present  no  need  for 
additional  housing.  As  new  housing 
authorities  become  available  to  the  NPS. 
the  need  for  in-park  housing  and  the 
potential  for  providing  housing  outside 
would  be  reconsidered. 


Boneyard — The  boneyard  and 
firearms  training  range  impinges  on  the 
wilderness  area.  These  inappropriate 
uses  would  be  ended,  and  the  areas 
would  be  restored  to  a  natural 
appearance. 

Campground — The  flash  flood  risk  of 
Bonita  Creek  affects  campground  users. 
The  park  would  continue  to  operate  the 
Bonita  Creek  campground  in  a  safe  and 
prudent  manner  by  selective  closures 
and  flood  threat  awareness  training  for 
staff  and  visitors  to  Chiricahua.  The 
selective  closures  of  the  campground 
would  derive  from  use  of  the 
campground  operation  plan  and  be 
based  upon  seasonal  and  predicted 
weather  conditions  at  the  monument. 
Closures  would  occur  on  a  dav-bv-dav 
basis  according  to  immediate 
observations  by  monument  staff  and 
weather  forecasts  of  particular  intensity 
and  would  be  modified  by  anv  pre- 
saturation  of  the  watershed  and  the 
season  of  the  year  The  campground 
operation  plan  would  be  developed  bv 
NTPS  as  committed  to  in  the  final 
fioodplain  management  statement  of 
findings  accompanying  this  GMP  (see 
appendix  3  of  the  FEIS). 

Because  of  the  unsatisfied  demand  for 
camping  (the  campground  is  often  full). 
NPS  would  cooperate  with  USES, 
landowners,  and  businesses  to  provide 
additional  camping  opportunities 
outside  the  park.  No  NPS  camping 
reservation  system  is  anticipated 
because  the  park  would  work  with 
neighbors  to  provide  additional 
camping. 

The  campground  septic  system  is 
often  used  to  its  capacity  and  would  be 
replaced  under  the  proposal 

There  would  be  no  recreation  vehicle 
hookups  or  dump  station  added  to  the 
campground.  The  park  would  consider 
installing  a  dump  station  at  the 
proposed  headquarters/visitor 
orientation  facility  For  the  interim  a 
sign  would  be  erected  just  inside  the 
park  entrance  telling  departing  campers 
to  empty  their  holding  tanks  only  at 
approved  and  legal  dump  stations,  and 
directing  them  to  the  nearest  ones 

Trails — Staff  of  the  monument  and 
national  forest  would  jointly  examine 
opportunities  for  connecting  trails  in 
order  to  provide  hikers  a  better  and 
more  extensive  choice  of  routes  This 
would  also  further  disperse  hikers  in  the 
backcountry  The  dirt  road  to  the  King 
of  Lead  Mine  would  be  converted  to  a 
trail  if  and  when  the  property  is  added 
to  the  monument 

King  of  Lead  Mme— The  King  of  Lead 
Mine  would  be  acquired,  and  the  park 
boundary  extended  to  include  it  In  the 
meantime,  a  sign  would  be  installed  at 
the  mine  property  boundary  warning 
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hikers  of  the  open  mine,  abandoned 
equipment,  and  so  on.  When  the  mine 
is  acquired,  it  will  be  evaluated  for 
historic  significance.  To  protect  visitors, 
the  haul  road  would  be  closed  to 
vehicular  use,  returned  to  a  natural 
condition  (except  for  a  foot  trail),  and  it 
would  be  administratively  added  to  the 
surrounding  wilderness  area. 

Sugarloaf—The  parking  area  would 
be  configured  to  add  day-use  amenities 
such  as  more  picnic  tables,  group 
ramadas,  and  benches.  These  facilities 
would  be  provided  in  an  attempt  to  shift 
some  visitor  use  from  the  Echo  Canyon 
and  Massai  Point  parking  areas.  Limited 
vista  clearing  would  also  occur.  The 
Sugarloaf  road,  overlook,  trail,  and  fire 
tower  would  remain  unchanged. 

Echo  Canyon  Parking  and 
Trailhead — Under  the  proposal,  the 
parking  lot  would  be  reconfigured  to 
alleviate  peak  parking  problems 
Limited  vista  clearing  would  also  occur 

Massai  Point — Under  existing  plans, 
the  capacity  of  the  summit  parking  area 
would  be  increased,  but  not  its  area,  and 
vehicular  flow  would  be  improved 
Trailheads  would  be  made  safer,  and  a 
new  rest  room  would  be  installed 
Vegetation  around  the  parking  area 
would  be  thinned  and  pruned  to  restore 
the  views.  Directional  and  informative 
signs  would  be  installed.  All 
improvements  would  be  done  in  such  a 
way  as  to  be  compatible  with  the 
significant  CCC  landscape  elements  (to 
be  determined  by  the  cultural  landscape 
inventor,'). 

The  small  exhibit  building,  which 
occupies  one  of  the  best  viewpoints  in 
the  monument,  would  continue  to  be 
used  as  an  exhibit  and  interpretation 
facility.  The  exhibits  would  be 
modernized  and  would  conform  to  an 
interpretive  plan  that  is  to  be  written  for 
the  summit  area.  A  small  outdoor  sitting 
area  and  interpretive  space  would  be 
built  close  to  the  building,  and  the 
summit  would  be  made  handicapped 
accessible  from  the  parking  area. 

Wilderness — Except  for  tne  previously 
mentioned  King  of  Lead  haul  road,  the 
rehabilitation  of  the  existing  boneyard 
and  firearms  training  range,  and  very 
minor  trail  realignments,  no  changes 
would  be  made  to  the  wilderness  area 
A  theme  of  the  park  interpretation 
program  would  be  to  inform  people 
about  what  wilderness  is,  what  its 
values  are,  and  what  is  considered 
appropriate  use  for  wilderness. 

Potential  Boundary  Changes — The 
proposed  headquarters/visitor 
orientation  facility  would  be  located  at 
a  place  along  route  181  yet  to  be 
selected.  If  a  location  contiguous  with 
the  park  is  selected,  the  park  boundary 
could  be  extended  to  enclose  it.  If  it  is 


not  contiguous,  or  ven,'  nearly  so.  the 
land  could  be  leased  or  purchased  by 
GSA  but  not  included  within  the  park 
boundary 

Fire  Program — The  fire  program  is 
growing,  with  more  acreage  being 
treated  by  prescribed  burning  in  1998 
than  ever  in  the  past.  The  park  has 
established  a  fire  management  officer 
position  that  will  be  filled  in  1999,  and 
it  has  begun  a  joint  plaiming  process 
with  USPS  for  mutual  burning  and 
suppression  activities  on  each  other's 
lands.  Implementing  the  proposed  GMP 
would  improve  stafTs  ability  to  operate 
the  program  mainly  by  reducing 
development,  structures,  operations, 
and  traffic  inside  the  boundaries.  A  new 
headquarters/visitor  orientation  facility 
located  outside  the  park  would  put 
much  of  the  staff,  their  vehicles,  park 
files  and  exhibits,  maintenance 
equipment,  and  so  on  in  a  safer  place, 
for  wildland  fire  considerations.  The 
new  facility  would  be  built  in  an  area 
with  grassy  fuels,  which  is  in  sharp 
contrast  to  the  dense  shrub  and  tree 
cover  now  surrounding  the  visitor 
center,  administrative  site,  and  housing. 

The  dead-end  road  is  a  concern 
because  the  park  has  very  few  fire  safety 
zones  Clearing  roadsides  and 
improving  the  park  road  would  reduce 
travel  time  for  fire  fighters  and  would 
aid  in  using  fire-fighting  equipment,  as 
well  as  moving  visitors  and  employees 
away  from  fire  danger.  Parking  lots  can 
be  used  as  fire  safety  zones  if  absolutely 
necessary,  so  work  to  clear  brush  and 
improve  traffic  flow  is  critical.  The 
campground,  with  its  location  and 
access  on  a  narrow  one-way.  dead  end 
road,  is  another  fire  danger  concern. 
Because  the  campground  would  not  be 
enlarged,  staff  could  work  with  the 
current  setup  and  continue  to  improve 
the  situation  by  creating  fire  safety 
zones,  reducing  fuels,  and  clearing 
roadsides. 

Upgrading  the  water  system  would 
improve  fire  suppression  capabilities  for 
structures,  especially  historic  buildings. 
Improving  accessibility  would  also  help 
in  evacuating  visitors  from  buildings,  if 
necessary. 

An  ongoing  vegetation  investigation  is 
showing  historically  less  dense 
vegetation  with  more  varied 
composition  and  structure.  Fire  would 
be  used  to  restore  historic  vegetation 
conditions.  Cultural  landscape  studies 
could  include  prescribed  fire  as  a  tool. 
Because  most  cultural  landscapes  in  the 
park  would  include  historic  structures, 
fuel  treatment  would  reduce  hazards 
and  enhance  suppression  efforts. 

The  joint  planning  with  USPS  would 
support  using  fire  in  the  wilderness. 
Additionally,  focusing  park 


interpretation  on  wilderness,  including 
natural  processes  such  as  fire  and 
flooding,  would  lead  to  better  public 
understanding  and  acceptance. 

Commercial  Services-— Commercial 
horseback,  hiking,  and  tour  bus  services 
originating  outside  the  park  would 
continue.  The  park  would  encourage 
others,  including  private  business  and 
USPS,  to  provide  recreation  vehicle  and 
tent  campground  and  camping  supply 
stores  outside  the  park. 

Other  activities  could  be  added  if  they 
enhance  the  visitor  experience,  are 
appropriate  for  the  park,  and  are 
consistent  with  resource  protection 
prescriptions.  Some  of  these  activities 
might  include  bicycle  tours  and  shuttle 
services  to  alleviate  crowding  and 
prevent  traffic  jams. 

Activities  would  be  evaluated 
primarily  on  the  need  for  protection  of 
resources,  goals  established  for  the 
visitor  experience,  and  the  need  to 
reduce  crowding  and  visitor  conflicts. 
When  problems  are  identified,  the  park 
would  conduct  feasibility  studies  to 
determine  if  proposed  activities  are 
necessary  and  practical  and  then 
determine  the  best  way  to  provide  the 
services. 

Water  System — The  three  separate 
water  systems  that  serve  the  visitor 
center,  employee  housing,  and 
campground  do  not  meet  public  health 
standards.  They  would  be  replaced  or 
modified  as  needed. 

Operational  Costs — Operational  costs 
total  $233,500  and  are  broken  down  in 
Table  1  in  the  FEIS. 

Development  Costs — Development 
costs  total  $5,881,000  and  are  broken 
down  in  Table  2  in  the  FEIS. 

Other  Alternatives 

Alternative  B 

Alternative  B  provides  a  traditional 
park  experience  with  increased  personal 
services  and  a  small  number  of  facility 
enhancements.  With  the  exceptions 
described  below,  the  current  level  of 
development  and  interpretation  and  the 
pattern  of  visitor  use  is  appropriate  for 
Chiricahua  and  would  be  maintained. 
The  application  of  management 
prescriptions  would  be  exactly  the  same 
as  under  the  proposal. 

Park  Road — Under  this  alternative, 
the  historic  significance  and  character  of 
the  road  would  be  protected,  but 
alignment  could  be  selectively  altered. 
Most  of  the  road's  special  character 
would  be  maintained,  but  more 
alterations  of  the  vegetation  would  be 
likely.  Some  minor  enlargements  and 
realignments  could  occur, 

Bonita  Picnic  Area — This  area  would 
be  treated  the  same  as  it  would  be  under 
the  Proposal. 
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Faraway  Ranch — Treatments  would 
be  the  same  as  under  the  proposal 
except  that  the  focus  of  efforts  would  be 
centered  on  the  historic  structures. 
There  would  be  little  to  no  modification 
of  the  landscape. 

Overhead  power  and  telephone  lines 
would  be  removed  and  installed 
underground  in  the  immediate  vicinitv 
of  the  structures. 

The  trail  along  Bonita  Creek,  from  the 
picnic  area  to  Stafford  Cabin,  would  be 
accessible  for  visitors  with  mobilitv 
impairments. 

There  would  be  limited  access  to 
selected  buildings  by  the  public,  Some 
administrative  functions  would 
continue  in  the  area.  Climate  control 
would  be  used  to  protect  the  historic 
furnishings.  A  fire  suppression  svstem 
would  be  used  to  protect  the  house  and 
contents. 

The  water  system  would  connect  to 
the  main  visitor  center/housing  area.  A 
standpipe  would  be  installed  near  the 
parking  lot  for  wildfire  suppression,  and 
the  water  system  would  extend  to  the 
ranch  parking  area.  The  two-wav  trail 
would  be  enlarged  into  a  loop  trail. 

Headquarters  and  Visitor  Orientation 
Facility — Under  this  alternative, 
administrative  facilities  would  onlv  be 
built  outside  the  park  and  no  new- 
visitor  orientation  facility  would  be 
constructed.  There  would  be  no  further 
development  in  the  park  and  no 
additional  ser%ices  for  RVs. 

Short-term  lease  or  rent  space  for 
administrative  sen-ices  would  be 
explored  in  Willcox,  and  a  joint  support 
function  would  be  considered  with  the 
U.S.  Forest  Senice. 

Visitor  Transportation  Svstem — 
Options  under  this  alternative  are  the 
same  as  for  the  proposal. 

Housing/Maintenance  Area — Under 
this  alternative  there  would  be  no 
changes  in  current  operation  except  that 

(1)  all  housing  units  would  be 
retained  in  present  use: 

(2)  the  superintendent's  house 
eventually  would  be  removed  and  the 
site  returned  to  a  natural  condition;  and. 

(3)  the  need  for  in-park  housing  and 
potential  for  providing  housing  outside 
the  park  would  both  be  considered. 

Boneyard — The  boneyard  and 
firearms  training  range  impinges  on  the 
wilderness  area.  These  inappropriate 
uses  would  be  ended,  and  the  areas 
would  be  restored  to  a  natural 
appearance. 

Campground — Treatment  for  this  area 
would  be  the  same  as  described  under 
the  proposal. 

Trails — Treatment  of  trails  would  be 
the  same  as  described  for  the  proposal 


King  of  Lead  A/ine— Treatment  of  the 
mine  would  be  the  same  as  it  would  be 
under  the  proposal. 

Sugar/oa/^Under  this  alternative 
there  would  be  no  change. 

Echo  Canyon  Parking  and 
Trailhead — Under  this  alternative  there 
would  be  no  change. 

Massai  Point — Treatment  of  the  area 
would  be  the  same  as  described  under 
the  proposal. 

Wilderness — Treatment  of  wilderness 
would  be  the  same  as  described  for  the 
proposal. 

Potential  Boundary  Changes — Under 
this  alternative  there  would  be  no 
changes  to  park  boundaries. 

Fire  Program — The  fire  program 
would  be  the  same  as  described  under 
the  proposal,  except  that  no 
improvements  through  reductions  of 
development  would  take  place. 
Facilities  outside  the  park  would  be 
confined  to  administrative  functions 
with  little  or  no  support  to  the  fire 
program. 

Commercial  Services — Commercial 
ser\ices  would  be  the  same  as  for  the 
proposal. 

Water  System — Water  systems  would 
be  upgraded  to  meet  public  health 
standards. 

Operational  Costs — Operational  costs 
total  $233,500  and  are  broken  down  in 
Table  1  of  the  FEIS. 

Development  Costs — Development 
costs  total  $5,881,000  and  are  broken 
down  in  Table  2  nf  the  FEIS. 

No-Action  Alternative 

All  environmental  documents  are 
required  to  analyze  at  least  two 
altematives'a  proposal  and  a  no-action 
alternative.  Under  the  no-action 
alternative,  existing  conditions  as 
described  below  would  continue  at 
Chiricahua  NM. 

Park  Road — With  possible  minor 
exceptions  for  safety,  the  existing  width 
and  alignment  of  the  road  would  be 
permanently  retained.  Pullouts, 
trailheads,  and  parking  areas  along  the 
road  would  not  be  enlarged. 

Bonita  Picnic  Area — Existing 
development  would  be  retained. 

Faraway  Ranch — The  only  landscape 
treatment  would  be  continued 
maintenance  and  fire  protection.  The 
fences,  corrals,  and  outbuildings  would 
not  be  restored  to  their  historic 
appearance,  and  buildings  would  not  be 
made  accessible.  In  the  absence  of  a  new 
headquarters/visitor  orientation  facilitv. 
administrative  functions  would  remain 
in  the  ranch  buildings.  Lacking  the 
proposed  connection  of  thf  ranch  to  the 
main  park  water  system,  the  ranch 
house  and  its  contents  would  remain  at 
risk  of  fire.  The  collections  in  the  house 


would  remain  unprotected  bv  a  climate 
control  system  Visitors  would  continue 
to  approach  and  leave  the  main 
buildings  by  the  existing  two-wav  trail. 

Visitor  Center— \n  the  absence  of  a 
new  headquarters/visitor  orientation 
facility,  the  existing  conditions  of 
crowded  working  conditions, 
inadequate  parking,  and  inadequate 
interpretive  space  would  continue, 

Housing/Maintenance  Area — 
Maintenance  activities  would  remain  in 
the  present  location,  so  that  space 
would  not  be  available  for  other  uses. 
The  housing  area  would  be  the  same  as 
described  under  the  proposal. 

Boneyard — This  inconsistent  use  of 
the  wilderness  area  would  remain. 

Campground — The  existing 
campground  would  be  retained,  and  the 
septic  system  would  not  be  replaced 

Trails — Existing  trails  would  be 
retained  in  the  no-action  alternative. 

King  of  Lead  Mine — No  further  steps 
would  be  taken  with  the  state  and  the 
mine  owner  to  mitigate  the  mine 
pollution  and  to  acquire  the  propertv. 
The  haul  road  would  not  be  added  to 
the  surrounding  wilderness.  A  warning 
sign  would  be  erected. 

Sugarloaf— The  Sugarloaf  road, 
overlook  area,  trail,  and  fire  tower 
would  remain  unchanged. 

Echo  Canyon  Parking  and 
Trailhead — The  overlook,  parking,  and 
trailhead  area  would  remain  unchanged. 

Massai  Point — Under  existing  plans, 
the  capacity  (but  not  the  area)  of  the 
summit  parking  area  would  be  increased 
and  vehicular  flow  would  be  improved 
Trailheads  would  be  made  safer,  and  a 
new  rest  room  would  be  installed. 
Vegetation  around  the  parking  area 
would  be  thinned  and  pruned  to  restore 
the  views.  Directional  and  informative 
signs  would  be  installed. 

"The  small  exhibit  building,  which 
occupies  one  of  the  best  viewpoints  in 
the  monument,  would  continue  to  be 
used  as  an  exhibit  and  interpretation 
facility.  The  exhibits  would  be 
modernized  to  conform  to  an 
interpretive  plan  to  be  written  for  the 
summit  area.  A  small  outdoor  sitting 
area  and  interpretive  space  would  be 
built  close  to  the  building,  and  the 
summit  would  be  made  handicapped 
accessible  from  the  parking  area. 

Wilderness  Area — There  would  be  no 
changes  in  the  wilderness  area. 

Potential  Boundary  Changes — There 
would  be  no  changes  in  the  park's 
boundary 

Fire  Program — Some  of  the  fire 
program  would  be  the  same  in  this 
alternative  as  with  the  proposal.  The  fire 
management  officer  position  would  be 
Tilled,  and  the  park  would  continue 
joint  planning  with  USPS.  Acreage 
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burned  would  increase  to  reduce  fuels 
and  to  restore  fire  as  an  ecosystem 
process. 

The  difference  is  that  fire  hazards  and 
safety  risks  would  be  higher  for  people 
and  structures  despite  fire  planning  for 
suppression  Facilities,  housing, 
campgrounds,  traffic  flows,  and  so  on 
would  remain  in  the  current  state, 
which  hinders  fire  management 
operations.  Roads  and  parking  lots 
would  not  be  cleared  or  improved, 
which  increases  the  risk  of  entrapment 
and  delavs  response  time  for  fire 
fighters  and  equipment  Inadequate 
water  systems  do  not  provide  for 
suppression  capabilities  for  historic 
structures  or  other  facilities  Cultural 
landscape  information  would  not  be 
available'  for  rf  storing  historic  scenes. 
Lack  of  interpretation  focus  on 
wilderness  would  affect  public 
undt-rstanding  and  appreciation  of 
natural  forces,  such  as  fire  and  flooding, 
as  well  as  of  land-use  ethics. 

Commenial  Senices — Commercial 
horseback,  hiking,  and  tour  bus  services 
originating  outside  the  park  would 
continue 

Water  System — The  three  separate 
water  systems  that  serve  the  visitor 
center,  employee  housing,  and 
campground  do  not  meet  public  health 
standards.  They  would  be  replaced  or 
modified  as  needed 

Operational  Costs — Costs  are  already 
reflected  in  the  park's  annual  operating 
budget. 

Development  Costs — There  are  no 
development  costs  associated  with  this 
alternative 

Basis  for  Decision  , 

After  careful  consideration  of  public 
comments  received  throughout  the 
planning  process,  including  comments 
on  the  Chiricahua  General  Management 
Plan/Draft  Environmental  Impact 
Statement.  Alternative  A  has  been 
selected  for  this  Record  of  Decision. 
This  alternative  best  accomplishes  the 
legislated  purposes  of  Chiricahua 
National  Monument  and  the  statutory 
mission  of  the  National  Park  Service  to 
provide  long-term  protection  of 
Chiricahua  National  Monument's 
resources  and  values  while  allowing  for 
visitor  use  and  visitor  enjoyment  The 
selected  action  also  best  accomplishes 
the  stated  purposes  of  the  Chiricahua 
General  Management  Plan  (as  described 
on  page  1-20  Purpose  and  Need,  of  the 
Final  Chiricahua  General  Management 
Plan/Supplemental  Environmental 
Impact  Statement).  Consequently,  the 
selected  action  conserves  values 
embodied  in  the  Organic  Act  to: 

•  Accomplish  the  mission  of  the 
National  Park  Service, 


•  Achieve  the  purposes  and  criteria  of 
the  Chiricahua  General  Management 
Plan,  and 

•  Prevents  impairment  of  park 
resources  in  a  manner  that  meets  legal 
and  policy  requirements. 

Protect  and  Enhance  Natural  and 
Cultural  Resources 

Through  its  combination  of 
restoration  of  areas  to  natural 
conditions,  resource  protection,  and  the 
location  or  relocation  of  facilities. 
Alternative  A  exceeds  the  other 
alternatives  in  its  protection  and 
enhancement  of  natural  resources  and 
removal  of  facilities  from  highly  valued 
resource  areas.  Alternative  B  provides 
some  of  the  same  protection,  but  does 
not  include  support  for  some  important 
safety  and  visitor  park  programs. 

Alternative  A  protects  highly  valued 
natural  and  cultural  resources  through 
the  restoration  Arizona  vegetation 
communities  and  a  historical  road. 
Habitat  connectivity  encourages 
biodiversity  and  promotes  a  more  stable 
biological  system. 

Alternative  A  reduces  the  total 
amount  of  development  in  the  park,  by 
moving  all  new  infrastructure  outside 
the  park.  Facilities  no  longer  needed  or 
that  adversely  impact  resources  will  be 
removed  from  highly  valued  areas  and 
new  facilities  will  be  located  largely 
outside  these  areas.  They  will  be  placed 
in  such  a  way  as  to  avoid  or  minimize 
disruption  of  natural  processes. 

Alternative  A  provides  the  best 
alternative  for  mitigating  the 
campground  flash  flood  risk  of  Bonita 
Creek  to  campground  users.  The  park 
would  continue  to  operate  the  Bonita 
Creek  campground  in  a  safe  and  prudent 
manner  by  selective  closures  and  flood 
threat  awareness  training  for  staff  and 
visitors  to  Chiricahua.  The  selective 
closures  of  the  campground  would 
derive  from  use  of  the  campground 
operation  plan  and  be  based  upon 
seasonal  and  predicted  weather 
conditions  at  the  monument.  Closures 
would  occur  on  a  day-by-day  basis 
according  to  immediate  observations  by 
monument  staff  and  weather  forecasts  of 
particular  intensity  and  would  be 
modified  by  any  presaturation  of  the 
watershed  and  the  season  of  the  year. 
The  campground  operation  plan  would 
be  developed  by  NPS  as  committed  to 
in  the  final  floodplain  management 
statement  of  findings  accompanying  this 
GMP  (see  appendix  3). 

Alternative  A  will  better  preserve  the 
historic  integrity  of  the  area  than  the 
other  action  alternatives  by  retaining 
character-defining  features  at  Faraway 
Ranch.  In  summary.  Alternative  A 
includes  actions  that  are  major  and 


beneficial  to  the  natural  resources,  and 
generally  more  beneficial  to  cultural 
resources  than  other  alternatives. 

Enhance  Visitor  Experience 

The  criteria  to  enhance  the  visitors' 
experience  by  fostering  a  diversity  of 
opportunities  and  by  enc:ouraging  a  high 
degree  of  resource  stewardship  through 
interpretation,  orientation,  and 
education,  will  be  best  achieved  by 
implementing  Alternative  A. 

Day-visitor  parking  in  Alternative  A 
provides  for  day-visitor  parking  at 
Massai  Point  and  increased  accessibility 
access  along  the  Park  Road  and  at 
Faraway  Ranch,  terms  of  visitor  access. 

Each  of  the  action  alternatives 
provides  increased  opportunities  for 
experiencing  Chiricahua  on  foot  by 
providing  additional  trails. 

Provide  Effective  Operations 

The  management  of  park-wide 
operations  would  move  to  a  new 
headquarters/visitor  orientation  facility/ 
administrative  area  just  outside  park. 
Other  functions  not  essential  for 
Chiricahua  operations  will  also  be 
relocated  under  each  of  the  action 
alternatives. 

Provide  Appropriate  Land  Uses 

The  criterion  articulated  in  the 
Purpose  and  Need  of  the  Final 
Chiricahua  General  Management  Plan/ 
FEIS  to  site  new  facilities  so  that,  in 
aggregate,  they  help  achieve  a  benefit  for 
park  resources,  will  be  met  under 
Alternative  A.  Of  the  facilities  to  be 
removed  in  Chiricahua,  most  are  to  be 
removed  from  highly  valued  resource 
areas.  If  the  function  is  to  be  retained  in 
Chiricahua,  in  most  cases  it  will  be 
relocated  outside  of  highly  valued 
resource  areas. 

Findings  on  Impairment  of  Park 
Resources  and  Values 

The  National  Park  Service  has 
determined  that  implementation  of 
Aliernative  A  of  the  Chiricahua  General 
Management  Plan  will  not  constitute  an 
impairment  to  Chiricahua  National 
Monument's  resources  and  values.  This 
conclusion  is  based  on  a  thorough 
analysis  of  the  environmental  impacts 
described  in  the  Final  Chiricahua 
General  Management  Plan/FEIS.  the 
public  comments  received,  relevant 
scientific  studies,  and  the  professional 
judgment  of  the  decision-maker  guided 
by  the  direction  Management  Policies 
2001.  While  the  plan  has  some  negative 
impacts,  in  all  cases  these  adverse 
impacts  are  the  result  of  actions  taken 
to  preserve  and  restore  other  park 
resources  and  values.  Overall,  the  plan 
results  in  benefits  to  park  resources  and 


Federal  Register/ Vol.  66,  No.  219/Tuesdav.  November  13.  2001 /Notices 


56847 


values,  opportunities  for  their 
enjoyment,  and  it  does  not  result  in 
their  impairment. 

In  determining  whether  impairment 
may  occur,  park  managers  consider  the 
duration,  severity,  and  magnitude  of  the 
impact;  the  resources  and  values 
affected;  and  direct,  indirect,  and 
cumulative  effects  of  the  action. 
According  to  National  Park  Service 
Policy,  "An  impact  would  be  more 
likely  to  constitute  an  impairment  to  the 
extent  that  it  affects  a  resource  or  value 
whose  conservation  is:  (a)  Necessar\'  to 
fulfill  specific  purposes  identified  in  the 
establishing  legislation  or  proclamation 
of  the  park;  (b)  Key  to  the  natural  or 
cultural  integrity  of  the  park  or  to 
opportunities  for  enjoyment  of  the  park; 
or  (c)  Identified  as  a  goal  in  the  park's 
general  management  plan  or  other 
relevant  National  Park  Service  planning 
documents  " 

This  policy  does  not  prohibit  impacts 
to  park  resources  and  values.  The 
National  Park  Service  has  the  discretion 
to  allow  impacts  to  park  resources  and 
values  when  necessary  and  appropriate 
to  fulfill  the  purposes  of  a  park,  so  long 
as  the  impacts  do  not  constitute 
impairment.  Moreover,  an  impact  is  less 
likely  to  constitute  impairment  if  it  is  an 
unavoidable  result  of  an  action 
necessary  to  preserve  or  restore  the 
integrity  of  park  resources  or  values. 

Human  activity  and  past  development 
have  resulted  in  the  ongoing  disruption 
of  natural  systems  and  processes  in 
Chiricahua  for  generations.  The  No 
Action  Alternative  would  resuh  in 
future  unplanned  and  uncoordinated 
actions  that  are  merely  reactive  to 
immediate  concerns.  Furthermore,  these 
actions  would  likely  be  responsive  to 
immediate,  short-term,  adverse  impacts 
that  demand  attention,  but  may  result  in 
long-term  impairment  to  park  values 
and  resources. 

The  actions  comprising  Alternative  A 
will  achieve  the  goals  of  the  Chiricahua 
General  Management  Plan  (which 
include  protecting  and  enhancing  the 
natural  and  cultural  resources  of 
Chiricahua  and  providing  opportunities 
for  high-quality,  resource-based  visitor 
experiences)  in  a  comprehensive, 
integrated  manner  that  takes  into 
account  the  interplay  between  resource 
protection  and  visitor  use  Actions 
implemented  under  Alternative  B  that 
will  cause  overall  negligible  adverse 
impacts,  minor  adverse  impacts,  short 
term  impacts,  and  beneficial  impacts  to 
park  resources  and  values,  as  described 
in  the  Final  Chiricahua  General 
Management  Plan/FEIS  will  not 
constitute  impairment.  This  is  because 
these  impacts  have  limited  severity  and/ 
or  duration  and  will  not  result  in 


appreciable  irreversible  commitments  of 
resources.  Beneficial  effects  identified 
in  the  Final  FEIS  include  effects  related 
to  restoring  and  protecting  park 
resources  and  values. 

In  conclusion,  the  National  Park 
Service  has  determined  that  the 
implementation  of  Alternative  A  will 
not  result  in  impairment  of  resources 
and  values  in  Chiricahua  National 
Monument. 

Environmentally  Preferable  Alternative 

Environmentally  preferable  is  defined 
as  "the  alternative  that  will  promote  the 
national  environmental  policv  as 
expressed  in  the  National 
Environmental  Policy  Act's  section  101 
NEPA  section  101  states  that  *    *    *  it  is 
the  continuing  responsibility  of  the 
Federal  Government  to  *   *   *  (1)  Fulfill 
the  responsibilities  of  each  generation  as 
trustee  of  the  environment  for 
succeeding  generations;  (2)  assure  for  all 
Americans  safe,  healthful,  productive, 
and  aesthetically  and  culturally  pleasing 
surroundings;  (3)  attain  the  widest  range 
of  beneficial  uses  of  the  environment 
without  degradation,  risk  to  health  or 
safety,  or  other  undesirable  and 
unintended  consequences;  (4)  preser\e 
important  historic,  cultural,  and  natural 
aspects  of  our  national  heritage,  and 
maintain,  wherever  possible,  an 
environment  which  supports  diversity, 
and  vdrietv'  of  individual  choice;  (5) 
achieve  a  balance  between  population 
and  resource  use  which  will  permit  high 
standards  of  living  and  a  wide  sharing 
of  life's  amenities;  and  (6)  enhance  the 
quality  of  renewable  resources  and 
approach  the  maximum  attamable 
recycling  of  depletable  resources  '  The 
environmentally  preferable  alternative 
for  the  Chiricahua  General  Management 
Plan  is  based  on  these  national 
environmental  policy  goals 

Alternative  A 

This  alternative  will  realize  each  of 
the  provisions  of  the  national 
environmental  policy  goals  stated  in 
NEPA  section  101.  Alternative  A  will 
protect  and  enhance  values  Chiricahua 
NM.  These  actions  will  further  goals  1. 
3,  and  4  of  NEPA  section  101. 

Alternative  B 

This  alternative  would  be  nearly  as 
effective  as  Alternative  A  in  realizing 
the  provisions  of  the  national 
envirorunental  policv  goals  in  section 
101  of  NEPA.  Overall,  the  benefit  and 
effect  of  the  alternative's  environmental 
restoration  and  visitor  services  and 
facility  development  activities  would  be 
similar  to  those  described  under 
Alternative  A. 


.Vo  Action 

This  alternative  represents  the  current 
management  direction  with  no  dramatic 
or  comprehensive  changes  taking  place 
in  the  management  of  Chiricahua  NM. 
Although  the  No  Action  alternative 
would  include  the  least  change  to 
cultural  resources,  it  would  not  result  in 
the  same  level  of  environmental 
protection  and  restoration  for  natural 
resources,  including  floodplains  as 
would  occur  under  the  various  action 
alternatives  In  having  lesser  protection 
and  restoration  of  natural  resources. 
including  highly  valued  resources,  the 
No  Action  alternative  would  not  fullv 
achieve  provisions  1.  3,  4.  and  5  of 
section  101  of  NEPA  Although  existing 
patterns  of  visitor  use  would  continue, 
traffic  congestion  and  existing  impacts 
upon  visitor  expenence  in  Chiricahua 
NM  would  not  be  remedied  Compared 
to  the  action  alternatives,  the  No  Action 
alternative  would  be  least  effective  in 
attaining  goal  3  of  NEPA.  as  described 
in  section  101.  in  that  it  would  have  the 
narrowest  range  of  beneficial  uses  that 
would  occur  without  degradation  of 
natural  and  cultural  resources  in 
Chiricahua  N^  Because  of  existing 
impacts  that  are  not  remedied  and  that 
relate  to  provisions  1.  2.  3.  4.  and  5  of 
section  101  (as  discussed  above),  these 
provisions  would  not  be  realized  by  the 
No  Action  Alternative. 

Summary 

The  National  Park  Ser\ice  has 
determined  that  the  environmentally 
preferable  alternative  ii  Alternative  .\ 
While  some  specific  actions  under  other 
alternatives  may  achieve  similar  or  in 
some  cases  greater  levels  of  protection 
for  certain  cultural  resources,  natural 
resources,  and/or  visitor  experience 
than  under  Alternative  A.  in  aggregate, 
this  alternative  best  achieves  the  six 
conditions  prescribed  under  section  101 
of  NTPA.  While  many  of  the  actions  in 
other  alternatives  may  be  similar  to 
Alternative  A  in  their  effect  and 
consequence.  Alternative  A  (1)  provides 
a  high  level  of  protection  of  natural  and 
cultural  resources  while  concurrently 
attaining  the  widest  range  of  neutral  and 
beneficial  uses  of  the  enviroiunent 
without  degradation;  (2)  maintains  an 
environment  that  supports  diversity  and 
variety  of  individual  choice;  and  (3) 
integrates  resource  protection  with 
opportunities  for  an  appropriate  range 
of  visitor  uses 

Measures  To  Minimize  Environmental 
Harm 

The  National  Park  Service  has 
investigated  all  practical  means  to  avoid 
or  minimize  environmental  impacts  that 
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could  result  from  implementation  of  the 
selected  action.  The  measures  have  been 
incorporated  into  Alternative  A,  and  are 
presented  in  detail  in  the  Final 
Chiricahua  General  Management  Plan/ 
Supplemental  Environmental  Impact 
Statement. 

A  consistent  set  of  mitigation 
measures  would  be  applied  to  actions 
that  result  from  this  plan.  Monitoring 
and  enforcement  programs  will  oversee 
the  implementation  of  mitigation 
measures.  These  programs  will  assure 
compliance  monitoring;  biological  and 
cultural  resource  protection;  traffic 
management,  noise,  and  dust  abatement; 
noxious  weed  control;  pollution 
prevention  measures;  visitor  safety  and 
education;  revegetation:  architectural 
character:  and  other  mitigation 
measures 

Mitigation  measures  will  also  be 
applied  to  future  actions  that  are  guided 
by  this  plan.  In  addition,  the  National 
Park  Service  will  prepare  appropriate 
compliance  reviews  (i.e.,  National 
Environmental  Policy  Act.  National 
Historic  Preservation  Act.  and  other 
relevant  legislation)  for  these  future 
actions. 

Public  and  Interagency  Involvement 

On  June  14.  1999.  the  National  Park 
Sen,ic e  published  in  the  Federal 
Register  (Vol  64  Number  58  pg  16487- 
88)  d  notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Chiricahua  General  Management  Plan. 
The  Final  Chiricahua  General 
Management  Plan/FEIS  has  been 
developed  pursuant  to  sections  102(2)" 
of  the  National  Environmental  Policv 
Act  (Public  Law  91-190)  and  the 
Council  on  Environmental  Qualitv 
regulations  (40  CFR  1508.22).  Through 
scoping,  a  formal  public  comment 
process,  public  meetings  and  outreach, 
and  meetings  with  government  entities 
on  the  Draft  Chiricahua  General 
Management  Plan/DEIS.  the  National 
Park  Service  conducted  this  planning 
process  in  consultation  with  affected 
federal  agencies,  state  and  local 
governments,  tribal  groups,  and 
interested  organizations  and 
individuals. 

Scoping 

Scoping  typically  occurs  at  the 
beginning  of  a  planning  process. 
However,  in  the  case  of  the  Draft 
Chiricahua  General  Management  Plan/ 
FEIS,  scoping  began  in  1992  Scoping 
sessions  by  the  park  staff,  a  public  open 
house,  a  press  release,  and  a  letter  to 
392  people  on  the  mailing  list  for  both 
Chiricahua  NM  and  Fort  Bowie  National 
Historic  Site  (NHS)  raised  a  series  of 
issues.  After  a  national  reorganization  in 


the  National  Park  Service,  the  general 
management  planning  process  was 
restarted  in  1996  with  a  different 
planning  team.  The  first  step  in  the 
second  process  was  a  review  of  the  work 
previously  done  and  the  incorporation 
of  the  1992  public  comments. 

In  early  May  1998,  a  newsletter  was 
mailed  to  all  interested  parties  and 
those  on  the  park  mailing  list  informing 
them  of  CMP  projects  for  both 
Chiricahua  NM  and  Fort  Bowie  NHS. 
The  newsletter  invited  the  public  to 
attend  meetings  to  discuss  both  plans. 
Notices  of  the  public  meetings  were  also 
sent  to  nearby  newspapers.  Four 
meetings  were  held  the  week  of  May 
18th  in  the  towns  of  Portal,  Willcox,  and 
Bowie,  and  at  a  school  just  outside  of 
Chiricahua  NM.  A  total  of  19  people 
attended  the  meetings.  The  GMP 
process  for  each  park  was  described  at 
each  meeting,  as  were  the  two  parks. 
There  was  general  appreciation 
expressed  for  the  parks,  and 
recommendations  were  made  not  to 
change  them 

All  suggestions  were  discussed  and 
notes  were  taken.  Another  24  mailed 
responses  were  received  from 
newspapjer  readers  Letters  were  also 
sent  to  six  Apache  tribes  and  one  nation 
in  Arizona,  New  Mexico,  and 
Oklahoma,  and  to  two  interested 
individual  American  Indians.  No 
responses  were  received. 

A  Notice  of  Intent  to  publish  an 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  in 
June  of  1999.  A  30-day  public  comment 
period  followed  ending  on  July  15. 
1999.  A  Web  site  (http://www.nps.gov/ 
planning/chir)  was  established  to 
facilitate  making  information  about  the 
planning  process  available  to  the  public. 
A  total  of  5  responses  were  received 
requesting  information  on  the  planning 
process.  Groups  included  one 
organization  interested  in  land  issues, 
one  interested  in  handicapped 
accessibility,  and  two  unaffiliated 
individuals. 

The  DEIS  NO  A  announced  the 
availability  of  the  Draft  Chiricahua 
General  Management  Plan/DEIS  and 
solicited  comments  from  the  public 
through  Januarv  2000  The  final 
incorporation  of  public  comment  is  part 
of  the  Final  Chiricahua  General 
Management  Plan/FEIS  and 
documented  in  Appendix  4  .  March 
2001.  made  available  for  public  review 
per  the  Notice  of  Availability  published 
in  the  Federal  Register,  March  26,  2001 
(Vol  66  Number  58  pg  16487-88). 

Conclusion 

Alternative  A  provides  the  most 
comprehensive  and  effective  method 


among  the  alternatives  considered  for 
meeting  the  National  Park  Service's 
purposes,  goals,  and  criteria  for 
managing  Chiricahua  National 
Monument  and  for  meeting  national 
environmental  policy  goals.  The 
selection  of  Alternative  A,  as  reflected 
by  the  analysis  contained  in  the 
environmental  impact  statement,  would 
not  result  in  the  impairment  of  park 
resources  and  would  allow  the  National 
Park  Service  to  conserve  park  resources 
and  provide  for  their  enjovment  by 
visitors. 

Dated:  June  18.  2001 
Alan  W.  Cox, 

Superintendent.  Chiricahua  \ational 
Monument.  Sational Park  Senice. 

Dated:  lune  19.  2001 
Michael  D.  Synder, 
.Acting  Director.  Intermountain  Region, 
\ational  Park  Sen'ice 
IFR  Dor.  01-28302  Filed!  1-9-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Lower  St  Croix  National  Scenic 
RIverway 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Record  of  decision,  cooperative 
management  plan  and  environmental 
impact  statement.  Lower  St.  Croix 
National  Scenic  Riverway.  Minnesota 
and  Wisconsin. 

SUMiyiARY:  The  U.S.  Department  of  the 
Interior's  National  Park  Service,  the 
state  of  Minnesota's  Department  of 
Natural  Resources,  and  the  state  of 
Wisconsin's  Department  of  Natural 
Resources  have  signed  a  record  of 
decision  (ROD)  for  the  final  cooperative 
management  plan  and  final 
environmental  impact  statement  for  the 
Lower  St.  Croix  National  Scenic 
Riverway  (Riverway).  Minnesota  and 
Wisconsin.  The  purpose  of  the 
cooperative  management  plan  is  to  set 
forth  the  basic  management  philosophy 
for  the  riverway  and  to  provide  the 
strategies  for  addressing  issues  and 
achieving  identified  management 
objectives. 

"The  Lower  St.  Croix  National  Scenic 
Riverway  is  a  narrow  corridor  that  runs 
for  52  miles  along  the  boundary  of 
Minnesota  and  VVisconsin,  from  St. 
Croix  Falls/Taylors  Falls  to  the 
confluence  with  the  Mississippi  River. 
The  National  Park  Service  (NPS) 
manages  a  portion  of  the  upper  27  miles 
of  lands  and  waters  of  this  corridor.  The 
states  of  Minnesota  and  Wisconsin 
administer  the  lower  25  miles  The 
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states  and  the  federal  government 
jointly  conduct  planning  for  the 
riverway. 

DATES:  The  Regional  Director.  NPS. 
Midwest  Region  approved  the  ROD.  on 
May  7.  2001.  The  Commissioner. 
Minnesota  Department  of  Natural 
Resources  approved  the  ROD  on  May  2. 
2001.  The  Secretary'  of  the  Wisconsin 
Department  of  Natural  Resources 
approved  the  ROD  on  October  11 .  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  St.  Croix  National 
Scenic  Riverway.  P.O.  Box  708.  St. 
Croix  Falls.  Wisconsin  54024.  telephone 
715-483-3284. 

SUPPLEMENTARY  INFORMATION: 

IntroductioD 

The  NTS.  Minnesota  Department  of 
Natural  Resources  (DNR).  and 
Wisconsin  Department  of  Natural 
Resources  prepared  the  final 
environmental  impact  statement  (FEIS) 
for  the  cooperative  management  plan  for 
the  Lower  St.  Croix  National  Scenic 
Riverway  (October  2000).  Pursuant  to 
section  i02(2)(C)  of  the  National 
Environmental  Policv  Act  of  1969. 
Public  Law  91-190  (as  amended),  and 
the  regulations  promulgated  bv  the 
Council  on  Environmental  Qualitv  at  40 
CFR  1505.2.  the  Department  of  the 
Interior.  NPS.  has  prepared  the 
following  ROD  on  the  EIS 

In  Wisconsin,  the  Department  of 
Natural  Resources  is  required  to  complv 
with  the  Wisconsin  Environmental 
Policy  Act  (WEPA)  as  described  in 
s.1.11.  Wis.  Stats.,  and  Ch.  .NR  150.  Wis. 
Adm.  Code,  to  assure  consideration  of 
the  short  and  long-term  environmental 
and  economic  consequences  of  policies, 
plans,  programs  or  other  actions  upon 
the  quality  of  the  human  environment 
As  a  cooperating  agencv  in  plan 
development  and  in  design  of  the  public 
review  process,  the  Department  has 
assured  the  CMP/EIS  satisfies  the 
substantive  and  procedural 
requirements  of  WEPA. 

This  ROD  is  a  concise  statement  of 
what  decisions  were  made,  what 
alternatives  were  considered,  the 
environmentally  preferred  alternative, 
the  basis  for  the  decision,  and  the 
mitigating  measures  developed  to  avoid 
or  minimize  environmental  impacts. 

Decision  (Selected  Action) 

The  managing  agencies  will 
implement  the  preferred  riverwav 
management  alternative  and  the 
preferred  management  structure  option, 
as  described  in  the  FEIS  (with  some 
minor  clarifications,  as  listed  in 
appendix  A  (Errata  Sheet)  of  this  ROD) 


The  managing  agencies  will 
emphasize  protection  and  enhancement 
of  the  riverway's  diverse  character.  Long 
stretches  of  the  lower  riverway's  natural 
and  rural  landscape  will  be  maintained, 
while  allowing  limited,  planned 
development  in  communities  that  is 
consistent  with  the  historic  character  of 
the  communities.  Limited  new- 
development  could  occur  within 
existing  municipalities  along  the  river, 
although  maintenance  of  the  overall 
character  of  the  municipalities  will  be 
emphasized  Outside  of  municipalities, 
landowners  will  be  encouraged  to 
maintain  the  natural  character  of  the 
landscape,  particularly  the  blufflines.  as 
seen  from  the  water  Protection  of 
natural  resources,  including  the  vallev's 
important  biological  diversity,  will  be 
enhanced.  Riverway  users  will  continue 
to  find  opportunities  to  engage  in  a  wide 
range  of  recreational  experiences  The 
emphasis  will  be  on  maintaining  and 
enhancing  the  diverse  landscape 
character  and  the  diverse  water-based 
recreational  opportimities. 

The  Lower  St.  Croix  Management 
Commission  will  continue  as  the 
primar>-  policy  body  for  joint 
management  of  the  riverway.  The 
Minnesota  DNR.  Wisconsin  DNR.  and 
NPS  will  continue  as  the  three  voting 
members.  The  management  commission 
will  include  an  additional  nonvoting 
member  from  the  newly  created  Lower 
St  CroLX  Partnership  Team  that  will 
serve  an  advisory  role.  The  Minnesota- 
Wisconsin  Boundar.'  Area  Commission 
will  continue  in  its  administrative 
support  and  nonvoting  advisory  roles 
The  three  managing  agencies  will 
provide  staff  for  the  management 
commission  for  riverway  management, 
and  for  plan  implementation  The  two 
state  departments  of  natural  resources 
will  adopt  rules  to  form  a  basis  for 
riverway  ordinances  that  local 
governments  will  be  required  to  adopt 
and  enforce  The  states  will  have 
objection  (Wisconsin)  or  certification 
(Minnesota)  authority  over  local 
ordinances,  amendments  to  the 
ordinances,  and  variances.  The 
management  commission's  technical 
committee  will  review  local  zoning 
actions.  The  technical  committee  and 
managing  agencies  can  comment  on  the 
proposed  actions  Managing  agencies 
will  have  no  veto  authority  over  a  local 
government's  decision  on  a  conditional 
use  permit,  or  subdivision:  if  there  were 
disagreement,  appeals  could  be  made  to 
the  courts.  Existing  water  use 
enforcement  roles  will  continue  and  the 
three  agencies  will  provide  staff  for  on- 
water  law  enforcement,  rescue,  and 
related  activities.  The  three  agencies 


will  provide  staff  for  management  of 
lan^  each  owns 

Other  Riverway  Management 
Alternatives  and  Management 
Structure  Options  Considered 

Five  other  riverway  management 
alternatives  were  evaluated  in  the  draft 
and  final  environmental  impact 
statements 

Alternative  A  would  seek  to  maintain 
long  stretches  of  the  lower  riverway's 
natural  and  rural  landscape,  while 
allowing  limited,  planned  development 
within  the  boundary'  that  was  consistent 
with  the  historic  character  of  the 
riverway's  communities  However,  a 
slightly  greater  proportion  of  the  lower 
riverway  would  encompass  town 
landscapes,  allowing  greater 
opportimities  for  development  within  or 
adjacent  to  nverway  towns  Additional 
residential  development  would  also 
occur  in  rural  areas  Riverwav  users 
would  continue  to  find  an  arrav  of 
recreational  opportunities,  including 
increased  opportunities  for  more  social 
activity  on  parts  of  the  river,  but  no 
efforts  would  be  made  to  regulate  user 
activities  if  they  were  not  causing 
significant  damage  to  the  resource  or 
posing  safety  hazards  to  others 

.Mtemative  B  would  stress 
maintaining  the  current  landscape 
character  within  the  riverway  boundarv 
and  maintaining  the  diversitv  of  water 
recreational  experiences  as  much  as 
possible  However,  the  overall  level  of 
recreational  use  would  be  allowed  to 
increase  but  some  use  would  be 
reallocated  and  separated  New 
development  would  be  more  limited 
than  alternative  A  and  shghtlv  more 
limited  than  the  preferred  alternative 

.-Mtemative  C  would  achieve  the  same 
conditions  as  alternative  B — views  of 
the  land  within  the  boundarv  and  the 
diversity  of  nver  recreational 
experiences  would  be  maintained  The 
major  difference  hom  other  alternatives 
would  be  in  the  strategy  used  to 
maintain  the  diversity  of  recreational 
experiences  would  be  to  freeze  the 
growth  of  recreational  use 

.Mtemative  D  would  promote  and 
restore  the  natural  qualities  of  the  lower 
riverway — the  predominance  of  natural 
features  over  modem  developments 
would  increase  Natural  landscapes 
would  be  restored  where  feasible  and 
managing  agencies  would  strive  to  make 
the  landscape  appear  more  natural  than 
it  does  now  Emphasis  would  be  placed 
on  promoting  quieter,  slower,  and  less 
intrusive  experiences  that  would  not 
disturb  others.  Overall  recreational  use 
would  be  reduced. 

Alternative  E.  the  no-action 
alternative,  provides  a  baseline  for 
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comparing  the  other  alternatives.  The 
managing  agencies  would  continue  to 
manage  the  lower  riverway  as  they  have 
in  the  past.  The  agencies  would 
continue  to  follow  the  1976  Master  Plan 
(with  some  changes  based  on  current 
management  practices)  and  the  Lower 
St.  Croix  Management  Commission's 
policy  resolution.  Management  would 
focus  on  maintaining  existing  land  use 
and  recreational  use  patterns  and  would 
react  to  recreational  use  as  they  have  in 
the  past.  Rural  residential  development 
would  be  allowed  to  a  greater  degree 
than  all  of  the  alternatives  except 
alternative  A.  The  Riverway 
Management  Policy  Resolution  would 
be  used  to  address  new  issues  that 
arose. 

Four  management  structure  options 
were  evaluated  in  the  draft  and  final 
environmental  impart  statements. 

Option  1  would  also  retain  the 
management  commission  but  would 
include  a  local  government 
representative.  The  planning  task  force 
would  be  restructured  and  made 
permanent.  It  would  assist  in  rules 
interpretation,  mediation,  and 
coordination  for  land  management  and/ 
or  water  use  management.  Options  2 
and  3  would  further  expand  the 
management  commission  and  create  a 
water  patrol.  Option  2  would  create  a 
joint  powers  board  for  land  use 
management,  whereas  option  3  would 
create  a  riverway  board  to  manage  land 
use.  Option  4  would  continue  the 
existing  management  structure  for 
policy  direction  and  land  and  water  use. 

Environmentally  Preferred  Alternative 

A  ROD  must  identifv'  the 
environmentally  preferable  alternative, 
which  is  that  alternative  which  causes 
the  least  damage  to  the  biological 
environment,  and  that  best  protects, 
preserves,  and  enhances  historic, 
cultural,  and  natural  resources. 
.Mternative  D  is  the  environmentally 
preferred  alternative,  although  not  by  a 
great  measure  over  the  selected  action. 
Alternative  D  includes  a  greater 
emphasis  on  restoration  of  natural 
qualities,  fewer  areas  for  new  residential 
or  commercial  development,  and  a 
reduction  in  overall  water  use  and 
speed  levels  when  compared  to  the 
selected  action  and  the  other 
alternatives  Alternative  D  would  result 
in  primarily  negligible  to  moderate 
positive  effects  to  resources,  compared 
to  primarily  negligible  to  minor  positive 
effects  to  resources  under  the  selected 
action  However,  the  selected  action 
provides  greater,  more  holistic  emphasis 
on  the  maintenance  and  enhancement  of 
the  outstandingly  remarkable  values  for 
which  the  riverway  was  designated  as  a 


unit  of  the  national  wild  and  scenic 
river  system  (namely,  scenic, 
recreational,  and  geologic  values).  The 
selected  action  better  ensures  the 
riverway's  unique  diversity  of  landscape 
character  and  water  surface  recreational 
opportunities,  which  result  in 
somewhat  fewer  benefits  to  resources 
than  under  alternative  D. 

The  management  structure  options 
address  the  organizational  structure  and 
administration  of  the  riverway  only. 
Impacts  of  these  options  are  associated 
with  nonenvironmental  type  effects 
such  as  costs,  staffing  requirements,  and 
agency  roles  and  responsibilities. 
Consequently,  there  is  no 
environmentally  preferred  option. 

Basis  for  Decision 

The  Lower  St.  Croix  National  Scenic 
Riverway  is  included  in  the  national 
wild  and  scenic  rivers  system  because  of 
its  scenic,  recreational,  and  geologic 
values.  These  combined  values  are  the 
hallmark  of  this  diverse  resource.  Both 
the  riverway's  landscape  character  and 
its  water-based  recreation  reflect  diverse 
uses.  Parts  of  the  valley  remain 
relatively  wild  and  undisturbed,  while 
other  areas  reflect  the  valley's  proximity 
to  a  large  urban  area.  On-water 
recreation  reflects  the  diversity  of  the 
surroundings:  experiences  range  from 
the  quiet  solitude  of  a  nonmotorized 
area  to  a  ver\'  social  and  highly 
motorized  environment.  The  new 
management  strategy  for  the  Lower  St. 
Croix  National  Scenic  Riverway 
provides  greater  emphasis  than  ever  to 
ensure  continuation  and  enhancement 
of  that  diversity.  This  emphasis  on 
protection  of  the  riverway's  diversity, 
along  with  improvements  in  the 
protection  of  riverway's  natural, 
cultural,  and  scenic  resources,  reduction 
in  conflicts  between  landowners  and 
recreational  users,  and  implementation 
costs  provided  the  basis  for  selecting  the 
preferred  alternative  for 
implementation. 

It  must  also  be  noted  that  the  Lower 
St.  Croix  Planning  Task  Force, 
composed  of  interested  members  of  the 
public,  citizens  representing  boaters, 
businesses,  landowners,  environmental 
groups,  local  governments,  and  various 
other  interests,  and  staff  of  the  riverway 
managing  agencies,  played  a  key  role  in 
developing  the  preferred  alternative  and 
completing  the  riverway  plan.  The 
overall  direction  and  most  of  the 
elements  of  the  preferred  alternative  for 
managing  the  lower  riverway  were 
agreed  upon  by  the  citizen-driven  task 
force  in  a  consensus-based  process. 

The  managing  agencies  consulted 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  on  two  occasions  regarding  the 


likely  effects  of  the  cooperative 
management  plan  on  the  endangered 
winged  mapleleaf  and  Higgins'  eye 
pearly  mussels.  Based  on  those 
consultations,  the  FWS  determined  that 
the  selected  action  would  not  jeopardize 
the  continued  existence  of  the  two 
species.  A  copy  of  the  FWS'  April  2, 
2001  biological  opinion  is  attached  to 
this  ROD  as  appendix  B. 

Findings  on  Impairment  of  Riverway 
Resources  and  Values 

The  NTS  may  not  allow  the 
impairment  of  riverway  resources  and 
values  unless  directly  and  specifically 
provided  for  by  legislation  or 
proclamation  establishing  the  riverway. 
impairment  that  is  prohibited  by  the 
NPS  Organic  Act  and  the  General 
Authorities  Act  is  an  impact  that,  in  the 
professional  judgment  of  the  responsible 
NPS  manager,  would  harm  the  integrity 
of  riverway  resources  or  values, 
including  the  opportunities  that 
otherwise  would  be  present  for  the 
enjoyment  of  those  resources  or  values. 
In  determining  whether  impairment 
would  occur,  park  managers  examine 
the  duration,  severity,  and  magnitude  of 
the  impact;  the  resources  and  values 
affected;  and  direct,  indirect,  and 
cumulative  effects  of  the  action. 
According  to  NPS  policy,  an  impact 
would  be  more  likely  to  constitute  an 
impairment  to  the  extent  that  it  affects 
a  resource  or  value  whose  conservation 
is:  (a)  Necessary  to  fulfill  specific 
purposes  identified  in  the  establishing 
legislation  or  proclamation  of  the 
riverway;  (b)  key  to  the  natural  or 
cultural  integrity  of  the  riverway  or  to 
opportunities  for  enjoyment  of  the 
riverway;  or  (c)  identified  as  a  goal  in 
the  riverway's  general  management  plan 
or  other  relevant  NPS  planning 
documents. 

This  policy  does  not  prohibit  all 
impacts  to  riverway  resources  and 
values.  The  NPS  has  the  discretion  to 
allow  impacts  to  riverway  resources  and 
values  when  necessary  and  appropriate 
to  fulfill  the  purposes  of  a  riverway,  so 
long  as  the  impacts  do  not  constitute 
impairment.  Moreover,  an  impact  is  less 
likely  to  constitute  impairment  if  it  is  an 
unavoidable  result,  which  cannot  be 
further  mitigated,  of  an  action  necessary 
to  preserve  or  restore  the  integrity  of 
riverway  resources  or  values. 

After  analyzing  the  environmental 
impacts  described  in  the  final 
cooperative  management  plan/ 
environmental  impact  statement  and 
public  comments  received,  the  NPS  has 
determined  that  implementation  of  the 
preferred  alternative  will  not  constitute 
an  impairment  to  the  Lower  St.  Croix 
National  Scenic  Riverway's  resources 
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and  values.  The  actions  comprising  the 
preferred  alternative  are  intended  to 
maintain  and  enhance  the  outstandingly 
remarkable  values  for  which  the 
riverway  was  designated  as  a  unit  of  the 
national  wild  and  scenic  river  system. 
While  the  preferred  alternative  would 
have  some  adverse  effects  on  park 
resources  and  recreational  use.  none  of 
the  impacts  would  adversely  affect 
resources  or  values  to  a  degree  that 
would  prevent  the  NPS  from  fulfilling 
the  purposes  of  the  riverway,  threaten 
the  natural  or  cultural  integrity  of  the 
riverway.  or  eliminate  the  opportunity 
for  people  to  enjoy  the  riverway. 
Overall,  the  preferred  alternative  would 
protect  and  enhance  the  riverway's 
natural,  cultural,  and  scenic  resources 
and  the  diverse  recreational  uses  found 
there. 

Measures  To  Minimize  Harm 

The  preferred  alternative  provides  a 
policy-level  management  framework  for 
the  riverway.  Within  this  broad  context, 
the  preferred  alternative  includes  all 
practical  measures  to  minimize 
environmental  harm.  However, 
additional  appropriate  mitigation  will 
be  identified  as  part  of  follow-up 
implementation  plans  and  for 
individual  construction  projects  (such 
as  bridge  and  utility  line  replacements) 
to  further  minimize  resource  impacts 
Additional  environmental 
documentation,  with  mitigation 
measures,  will  be  required  before 
project  implementation.  Management 
actions  designed  to  avoid  or  minimize 
impacts  to  resources,  such  as  keeping 
people  away  from  bald  eagle  nests,  will 
continue  to  be  employed  as  necessary. 
New  regulations  may  be  instituted  to 
address  resource  protection  needs  that 
might  arise  from  recreational  use  within 
the  riverway.  The  managing  agencies 
will  also  implement  their  respective 
components  of  the  FWS's  recovery 
plans  for  the  endangered  winged 
mapleleaf  mussel  and  the  Higgins'  eye 
pearly  mussel,  which  include  measures 
to  minimize  impacts  and  recover  these 
species. 

Public  Involvement 

Public  involvement  was  vitally 
important  throughout  the  planning 
process.  The  public  had  two  primary' 
avenues  by  which  it  participated  in  the 
development  of  the  plan — participation 
in  the  Lower  St.  Croix  Planning  Task 
Force  and  responses  to  newsletters, 
workbooks,  and  the  draft  and  final 
versions  of  the  plan/EIS.  The  task  force 
met  53  times  between  February  1996 
and  August  1998.  Membership  in  the 
task  force  was  open  throughout  the 
planning  process  to  all  interested 


citizens.  Persons  could  attend  any 
meetings  they  wanted  to;  new- 
participants  were  welcome  throughout 
the  process.  Notification  of  task  force 
meetings  and  workshops  was  provided 
through  mailing  lists  and  news  releases; 
all  meetings  were  open  to  the  public 

During  tne  planning  process  two 
newsletters  and  three  workbooks  were 
prepared  and  mailed  to  the  public 
Newsletter  No.  1  (May  1996J  alerted 
citizens  that  the  planning  process  was 
beginning.  It  included  draft  purpose, 
significance,  and  exception  resource/ 
value  statements,  and  asked  for  public 
comment  on  these  statements,  on 
desired  futures  for  the  riverway,  and  on 
issues  the  plan  should  address. 

Newsletter  No.  2  (November  1996) 
summarized  responses  to  Newsletter 
No   1  and  identified  changes  made  in 
the  purpose,  significance,  and 
exceptional  resource/value  statements 
based  on  the  public's  comment  The 
newsletter  also  identified  the  issues  and 
concerns  to  be  addressed  in  the  plan. 
described  landscape  units  of  the  lower 
St.  Croix,  and  described  the  activities  of 
the  task  force.  This  newsletter  was 
informational  and  no  public  input  was 
collected. 

In  April  1997  Workbook  No.  1  was 
published.  The  workbook  described 
potential  land  and  water  management 
areas,  and  five  preliminan.-  management 
alternatives  (plus  a  "no  action" 
alternative),  as  well  as  a  "vision  "  for  the 
lower  riverway  The  public  was  asked  to 
comment  on  the  management 
alternatives  and  on  the  vision  statement 

Workbook  No  2  (April  1998)  was 
intended  to  compile  the  existing 
products  of  the  task  force  and  serve  as 
a  reference  tool  for  persons  who 
intended  to  participate  in  a  preferred 
alternative  workshop  This  workbook 
was  informational  and  no  public  input 
was  collected. 

Workbook  No  3  (also  April  1998) 
focused  on  the  guidelines  for  revising 
state  land  use  and  surface  water 
regulations.  The  public  was  asked  to 
indicate  its  support  for  different  options 
being  considered  by  the  task  force 

The  draft  cooperative  management 
plan/environmental  impact  statement 
for  the  Lower  St  Croix  National  Scenic 
Riverway  was  released  to  the  public  on 
September  17.  1999  The  60-day  public 
review  period  ended  on  November  30. 
1999  About  650  copies  of  the  document 
were  distributed  to  federal  and  state 
officials  and  agencies,  local 
governments,  organizations, 
individuals,  and  public  libraries  The 
document  also  was  available  via  the 
internet.  Informational  open  houses 
were  held  on  October  26  and  27.  1999. 
The  purpose  of  the  open  houses  was  to 


discuss  and  answer  questions  about  the 
document  and  solicit  written  comments 
concerning  the  plan.  The  managing 
agencies  received  almost  900  written 
responses  during  the  public  review- 
period  (including  600  "form" 
postcards)  The  plan  was  subsequently 
revised  and  the  final  cooperative 
management  plan/environmental 
impact  statement  was  distributed  in 
October  2000.  About  475  copies  of  the 
final  document  were  distributed  in  both 
paper  and  CD-ROM  formats  The  final 
plan/EIS  also  was  available  via  the 
internet. 

Because  of  irregularities  in  the 
distribution  of  the  final  document  and 
because  of  reinitiation  of  consultation 
with  the  FWS  pursuant  to  section  7  of 
the  Endangered  Species  Act.  the 
managing  agencies  elected  to  extend  the 
required  30-day  "no  action"  period 
until  January-  31.  2001.  This  resulted  in 
a  no  action  period  of  more  than  90  davs. 
Notice  of  this  decision  was  published  in 
the  Federal  Register  and  in  local  papers, 
a  letter  explaining  the  extension  also 
was  sent  to  the  project  mailing  list 
Between  release  of  the  final  plan  and 
lanuary  31,  2001.  the  managing  agencies 
received  23  written  responses  from  the 
public.  Most  of  the  responses  repeated 
comments  that  already  had  been 
provided  on  the  draft  plan  ElS  and 
responded  to  by  the  managing  agencies. 
Concerns  related  to  the  following 
general  topic  areas  were  expressed:  land 
use  regulation  guidelines,  water  surface 
use  guidelines,  regulatory  uniformity 
between  the  states  of  Minnesota  and 
Wisconsin,  and  geographic  boundaries 
of  land  management  areas  Many  of  the 
comments  w-ere  about  issues  that  are 
beyond  the  scope  of  the  plan  or  that  will 
be  addressed  in  state  rulemaking 
processes  that  will  conunence  upon 
approval  of  this  ROD 

Conclusion 

The  above  factors  and  considerations 
justify'  selection  of  the  alternative 
identified  as  the  preferred  alternative  in 
the  final  environmental  impact 
statement  The  managing  agency 
officials  responsible  for  the  approval  of 
the  selected  action  are  the  NPS' 
Midwest  Regional  Director,  the 
Minnesota  Department  of  Natural 
Resources  Commissioner,  and  the 
Wisconsin  Department  of  Natural 
Resources  Se^cretary    By  his  signature. 
Secretary  Bazzell  is  certifying  WEPA 
compliance 

Note:  .^ppendites  A  and  B  (referred  to 
above)  have  been  omitted  from  this  notice. 
Person.s  who  are  Interested  in  obtaining 
copies  of  the  appendices  should  contact  the 
Superintendent,  Lower  St.  Croix  National 
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Scenif  Rivervvav.  at  the  address  or  telephone 
number  noted  above. 

Dated:  October  18,  2001. 
David" N.  Given. 

.\i  tiHii  Rtx">nal  Director.  Midwest  Region. 
FK  :)..(    i)l-28;»),1  Filed  11-9-01:  8:45  am] 

BILLING  CODE  4310-rO-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Supplement  to  the  Environmental 
Impact  Statement  for  the  General 
Management  Plan,  Organ  Pipe  Cactus 
National  Monument 

agency:  National  Park  Ser\'ice. 
Department  of  the  Interior 
action:  Availabilitv  of  Draft 
Supplemental  ^Environmental  Impact 
Statement  (DSEIS)  for  re-analysis  of 
Cumulative  Impacts  on  the  Sonoran 
Pronohorn.  Organ  Pipe  Cactus  National 
Monument.  Arizona 


summary:  Pursuant  to  section  102(2)(c) 
the  National  Environmental  Policy  Act 
of  19b9.  the  National  Park  Service 
announces  the  availability  of  a  DSEIS 
for  Cumulative  Impacts  on  the  Sonoran 
Pronghorn.  Organ  Pipe  Cactus  National 
Monument.  Arizona 
DATES:  The  DSEIS  will  remain  available 
for  public  review  for  45  days  from  the 
publication  of  this  notice  If  anv  public 
meetings  are  held  concerning  the  DSEIS, 
thev  will  be  announced  at  a  later  date 
COMMENTS:  If  you  wish  to  comment,  you 
may  submit  your  comments  by  an)  one 
of  several  methods.  You  may  mail 
comments  to  Superintendent.  Organ 
Pipe  Cactus  National  Monument.  10 
Organ  Pipe  Drive.  A|o.  AZ  85321   Please 
also  inc  lude:  "Ref:  Supplemental  EIS. 
Sonoran  Pronghorn' 

\'ou  may  also  comment  via  the 
Internet  to  Launr  Do m /em nps.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrvption 
Please  also  include  "Ref:  Supplemental 
EIS.  Sonoran  Pronghorn"  Please 
include  your  name  and  return  address 
in  your  Internet  message  Finally,  you 
may  hand-deliver  comments  to  Organ 
Pipe  Cactus  National  Park. 
Headquarters,  10  Organ  Pipe  Drive.  A]0 
AZ  85321   Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents  available  for 
public  review  during  regular  business 
hours  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law- 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 


record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  vour  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However. 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety 
ADDRESSES:  Copies  of  the  DSEIS  for  re- 
analysis  of  Cumulative  Impacts  on  the 
Sonoran  Pronghorn  are  available  from 
the  Superintendent.  Organ  Pipe  Cactus 
National  Monument,  10  Organ  Pipe 
Drive.  Ajo.  .AZ  85321.  Public  reading 
copies  of  the  DSEIS  will  be  available  for 
review  at  the  following  locations: 
Office  of  the  Superintendent.  Organ 
Pipe  Cactus  National  Monument.  10 
Organ  Pipe  Drive.  Ajo.  AZ  85321. 
Telephone:  (520)  387-7661 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver  National  Park  Service.  12795 
W  Alameda  Pkwv.,  Denver,  CO 
80225-0287,  Telephone:  (303)  969- 
2036 
Office  of  Public  Affairs,  National  Park 
.Service,  Department  of  Interior.  18th 
and  C  Streets  N\V..  Washington.  DC 
20240.  Telephone:  (202)  208-6843 
SUPPLEMENTARY  INFORMATION:  The  Organ 
Pipe  Cactus  National  Monument  Final 
General  Management  Plan/Development 
Concept  Plans/Environmental  Impact 
Statement  was  approved  in  1997   On 
February  12.  2001,  The  United  States 
District  Court  for  the  District  of 
Columbia  (Civil  Action  No   99-927) 
found  that  the  EIS  did  not  fully  comply 
with  the  National  Environmental  Policy 
Act  (NEP.A)  of  1969  because  the 
cumulative  impacts  (re:  Sonoran 
pronghorn)  of  all  agency  activities  were 
not  fully  analyzed. 

The  major  issue  to  be  addressed  in  the 
EIS  Supplement  is  the  Sonoran 
Pronghorn  The  pronghorn.  one  of  five 
subspecies  of  pronghorn.  has  evolved  in 
a  unique  desert  environmental  and  has 
distinct  adaptations  to  this  environment 
that  distinguished  it  from  other 
subspecies  In  1967.  the  US  Fish  and 
Wildlife  Service  (USFWS)  designated 
the  Sonoran  Pronghorn  as  endangered 
The  most  recent  estimates  indicate  that 
approximately  100  pronghorn  exist  in 
the  United  States  today  The  only 
habitat  in  which  Sonoran  pronghorn 
currently  remain  in  the  United  States  is 
federally-owned  land  in  Southwest 
Arizona.  The  court  order  declared  that 
the  USFWS  issued  Biological  Opinions 
that  failed  to  address  the  impacts  of  the 


National  Park  Service  and  other 
surrounding  federal  agencies  current 
and  planning  activities  on  the 
pronghorn  in  an  "environmental 
baseline  ".  The  court  order  also  declared 
that  the  National  Park  Service  issued  an 
environmental  impact  statement  that 
failed  to  address  the  cumulative  impacts 
of  their  activities  on  the  pronghorn. 
when  added  to  other  past,  present,  and 
reasonable  foreseeable  future  actions, 
regardless  of  what  agency  undertake 
those  actions. 

Pursuant  to  the  court  order,  the 
National  Park  Service,  through  a 
supplement  to  the  GMP/EIS.  will 
address  all  cumulative  impacts  of 
actions  on  the  Sonoran  Pronghorn  that 
were  not  fully  considered  at  the  time  of 
its  GMP.  regardless  of  what  agency 
undertakes  those  actions.  The  National 
Park  Service  is  not  proposing  to  add. 
change,  or  delete  anv  alternatives  or 
impacts  of  alternatives  that  were 
presented  in  either  the  Draft  General 
Management  Plan/Development 
Concept  Plan/Environmental  Impact 
Statement  or  the  Supplement  to  the 
Draft  General  Management  Plan/ 
Development  Concept  Plans' 
Environmental  Impact  Statement. 
Alternatives  addressed  will  be  (1) 
Existing  Conditions/No  Action 
Alternative  (2)  New  Proposed  Action 
Alternative. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Organ  Pipe  Cactus 
.National  Park  at  the  above  address  and 
telephone  number 

Dated:  lune  28.  2001. 

William  Ladd, 

Director.  Intermountain  Rrgion.  S'ational 
Parle  Sen-'ice. 

[FRDoc.  01-281.39  Filed  11-9-01.  8:4.5  am] 

BIUJNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Final 
General  Management  Plan/Visitor  Use 
and  FacliKies  Plan  and  the  Final 
Environmental  Impact  Statement  for 
Voyageura  National  Park,  MN 

agency:  National  Park  Service.  Interior 
SUMMARY:  Pursuant  to  section  102  (2)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service 
announces  the  availability  of  the  final 
general  management  plan/visitor  use 
and  facilities  plan  and  the  final 
environmentaii  impact  statement 
(FGMP/FEIS)  for  Voyageurs  National 
Park. 

DATES:  The  required  no-action  period  on 
this  FGMP-FEIS  will  expire  30  days 
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after  the  Environmental  Protection 
Agency  has  published  a  notice  of 
d\  ailabilitv  nf  the  FEIS  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Przybvlski.  \'oyageurs 
National  Park.  3131  Highway  53. 
International  Falls.  MN  56649. 
telephone:  218-283-9821.  Copies  of  the 
plan  may  also  be  requested  at  this 
address  and  telephone  number,  or  by  e- 
mail  from  Kathleen_Przybvlskj@nps.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  fif  the  Uf'neral  management 
plan,  visitor  u>e  and  lacilities  plan  is  to 
set  forth  the  basic  management 
philosophy  for  the  park  and  to  provide 
the  strategies  for  addressing  issues  and 
achieving  identified  management 
objectives.  The  FGMP/FEIS  describes 
and  analyzes  the  environmental  impacts 
of  a  proposed  action  and  two  action 
alternatives  for  the  future  management 
direction  of  the  park.  A  no  action 
alternative  is  also  evaluated. 

The  draft  general  management  plan/ 
visitor  use  and  facilities  plan  and  draft 
environmental  impact  statement 
(DGMP/DEIS)  for  \'oyageurs  National 
Park  was  released  to  the  public  on  June 
16,  2000.  The  public  comment  period 
ended  October  2.  2000.  Modifications  to 
the  DGMP/DEIS  have  been  made  based 
on  public  comment  received  and  on 
further  impact  analysis. 

The  responsible  official  is  Mr. 
William  Schenk.  Midwest  Regional 
Director.  National  Park  Ser\'ice. 

Diitcci:  .September  21.  2001. 
William  \V.  Schenk. 
Regional  Director.  Midivesl  Region. 
(PR  Doc.  01-28:^04  Filed  11-9-01:8:4.1  ami 

BIUJNG  CODE  431(>-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Paric  Service 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Ser\ice  before 
October  20.  2001   Pursuant  to  .section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  >.ignificance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  mav  be 
forwarded  to  the  National  Register. 
National  Park  Service.  1849  C  St   NW.. 
NC400.  Washington.  DC  20240.  Written 


comments  should  be  submitted  bv 
November  28.  2001. 

Carol  D.  Shu II. 

Keeper  of  the  National  Register  of  Historic 
Places 

ALABAMA 
.Autauga  County 

Mount  Sinai  School.  (The  Rosenwald 
School  Building  Fund  and  Associated 
Buildings  MPS).  1820  Cty.  Rd.  57. 
Prattville.  01001296 

Bullock  County 

Sardis  Baptist  Church.  AL  223S  at  jet.  Cty. 
Rd.  22.  Union  Springs.  01001299 

Calhoun  County 

Ten  Oaks.  805  Pelham  Rd.  S.  lacksonville, 
01001298 

Chambers  County 

New  Hope  Rosenwald  School,  (The 
Rosenwald  School  Building  Fund  and 
Associated  Buildings  MPS).  2.25  mi  SE 
of  US  431  on  Cty  Rd,  267.  Fredonia. 
01001297 

Cullman  County 

Crane  Hill  Masonic  Lodge.  14538  Cty.  Rd. 
222.  Crane  Hill.  01001294 

Dallas  County 

Ham.  H.  Bruce.  House.  5826  ,\L  41.  Sardis. 
01001295 

Jefferson  County 

Slonecroft.  1453  Shades  Crest  Rd.. 
Birmingham.  01001290 

Lauderdale  County 

Downtown  Florence  Historic  District 
(Boundary  Increase).  Roughly  bounded 
by  Pine  St..  Alabama  St..  Wood  Ave.,  and 
Tuscaloosa  St..  Florence.  01001292 

Manon  County 

Midtown  Historic  District,  Roughly 
bounded  by  Taylor  Ave..  L'S  90.  Houston 
St.,  Kenneth  St.,  US  98.  and  Florida  St.. 
Mobile.  01001293 

St.  Clair  County 

Old  Pell  City  Historic  District.  Roughly 
bounded  by  16th  St.  N.  l.sl  Ave.  N.  22nd 
Si.  N.  and  4lh  Ave.  N,  Pell  City. 
01001291 

ARIZONA 

.Navajo  County 

Pinedale  Elementary  School.  300  S.  Main 
St..  Pinedale.  01001301 

Pima  County 

Aio  Townsite  Historic  District,  blks  1-31. 
Ajo  Townsite.  Ajo.  01001300 

FLORIDA 

Hillsborough  Cx)unty 

Glover  School.  5104  Horton  Rd.,  Bealsville. 
Plant  Citv.  01001307 


IDAHO 
Butte  Count) 

Arco  Baptist  Community  Church.  402  W. 
Grand  Ave.  Arco.  01001303 

Latah  County 

Hotel  Rietmann.  525  and  529  S.  Main  St.. 

Troy.  01001302 
Kenworthy  Theatre.  (Motion  Picture 

Theater  Buildings  in  Idaho  MPS).  508  S. 

Main  St..  Moscow.  01001305 
Nu  Art  Theatre.  (Motion  Picture  Theater 

Buildings  in  Ictaho  MPS).  516  S.  Main 

St  .  Moscow,  01001304 

T«in  halls  County 

Twin  Falls  Original  Townsite  Residential 
Historic  District.  Roughly  bounded  bv 
Blue  Lakes  Ave..  Addison  Ave..  2nd  Ave. 
E.  and  2nd  Ave.  W.  Twin  Falls. 
01001306 

ILLINOIS 

Clark  County 

Harlan  Hall.  603  Locust  St..  Marshall, 
01001.^09 

(  unit)f'rldn(l  (Inuntv 

Ward.  Thornton.  Eslage.  1387  US  40. 
Toledo.  01001308 

Livingston  County 

.Amblers  Texaco  Gas  Station.  (Route  66 
through  Illinois  MPS)  II  17  and  Old  l!S 
66.  Dwighl.  01001311 

Montgomer\  County 

Route  66.  Litchfield  to  Mount  Olive.  (Route 
66  through  Illinois  MPS)  US  66.  N  ol  IL 
16  in  Litchfield  to  Mount  Olive. 
Litchfield.  01001312 

LOUISL\NA 

Lafayette  Parish 

Our  Lady  of  the  .Assumption  School.  410 

Michaud  St..  Carencro.  01001267 

St.  lohn  The  Baptist  Parish 

Caire.  E.).,  &  Co.  Stores.  2403-2407  LA  18. 
Edgard,  01001268 

MAINF 

•Aroostook  County 

Reed  School,  US  1.  0.1  mi.  Sof  jd.  with 
Lycelte  Rd..  North  Amitv.  01001270 

Hancock  County 

Stone  Barn  Farm.  |(  I.  of  Crooked  Rd.  and 
Norway  Dr..  Salsbury  Cove.  01001271 

Penobscot  Count)' 

Hau.h.  Edith  Marion. ^louse.  .500  College 
Ave..  Old  Town.  0100126!) 

Washington  County 

Moore.  Henry  D..  Parish  House  and 
Library.  ;i  Rogers  Point  Rd..  Steuben. 
01001272 

MICHIGAN 

Ontonagon  County 

Ontonagon  Harbor  Piers  Historic  District. 
Ontonagon  R.  at  Lake  Superior. 
Ontonagon. 01001313 
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NEBRASKA 

Clay  County 

Fairfield  Carnegie  Library,  (Carnegie 
Libraries  in  Nebraska  MPS)  412  N.  D  St.. 
Fairfield.  01001274 

Colfax  County 

Schuyler  Carnegie  Library.  (Carnegie 
Libraries  in  Nebraska  MPS)  100.3  B  St.. 
Schuyler.  01001275 

Keith  County 

Archeological  site  25KH?>7.  Address 

Restricted.  Paxton.  01001279 
.Archeological  site  25KH68,  .Address 

Restricted.  Bnile,  01001278 

Pierce  County 

MtTi.i.in  Highway.  4.5  mi.  Cty.  Rd. 
following  552  Ave.,  853  Rd.  and  551 
Avp  ,  Pif-rte.  U1001273 

Platte  County 

Columbus  Izaak  Walton  League  Lodge.  NE 
81   Columbus.  01001277 

Shennan  County 

.\r<  heolugical  site  25SM20.  Address 
Restricted,  Loup  City.  01001276 

NEW  YORK 

.Mle^any  C^ounty 

Belmont  Hotel.  40-48  Schuyler  St.. 
Belmont.  01001319 

Oswego  County 

.■\mp,s.  Orson.  House.  (Freedom  Trail. 
Abolitionism,  and  African  American  Life 
in  Central  New  York  MPS)  3339  Main 
St..  Mexico,  01001318 

Buckhout — lones  Building.  (Freedom  Trail. 
Abolitionism,  and  African  American  Life 
in  Central  New  York  MPS)  5-13  W. 
Bridge  St.,  Oswego.  01001322 

Clark.  Starr.  Tin  Shop,  (Freedom  Trail, 
Abolitionism,  and  African  American  Life 
in  Central  New  York  MPS)  3250  Main 
St..  Mexico.  01001323 

Edwards.  |ohn  B.  and  Lydia.  House. 
(Freedom  Trail.  .Abolitionism,  and 
Afric:an  .American  Life  in  Central  New 
York  MPS)  144  E.  Third  St..  Oswego. 
01001316 

M(  Kenzie.  |ohn  and  Harriet.  House. 
(Freedom  Trail.  Abolitionism,  and 
.African  .American  Life  in  Central  New 
York  MPS)  96  W  Eighth  St..  Oswego, 
01001314 

Wing.  Asa  and  (>aroline.  House.  (Freedom 
Trail.  Abolitionism,  and  .African 
American  Life  in  Central  New  York 
MPS)  3.392  NY  69.  Mexico.  01001317 

Richmond  County 

STANDARD  OH.  COMPANY  NO.  16 
(harbor  tug).  3001  Ri<  hmond  Terrace. 
Staten  Island,  01001321 

Saratoga  County 

LRCtR  UdHril  tuKboat).  near  eastern 
terminus  of  \\\t-  Lrie  Division  of  the  New 
York  State  Barge  Canal..  Waterford, 
01001320 


NORTH  CAROLINA 
Duplin  County 

Herring.  Bryan  Whitfield.  Farm,  NC  1311. 
1  mi.  E  of  jet.  with  NC  1302,  Calypso, 
01001315 

OHIO        I 

Summit  County 

Limbach  Block  Historic  District,  (Canal, 
Railroad,  and  Industrial  Resources  of  the 
Villagp  of  Clinton/Warwick,  Ohio  MPS) 
7843,7845.7847,7849,7851,  and  7853 
Main  ft.,  Clinton,  01001280 

RHODE  ISLAND 

Newport  County 

Osborn— Bennett  Historic  District.  1137. 
1148.1168  and  1188  Main  Rd,  Tiverton. 
01001324 

TENNESSEE 

Cocke  County 

Cureton,  Walter  C,  House,  202  Lincoln 
Ave.,  Newport.  01001325 

TEXAS 

Bexar  County 

Brooke  Army  Medial  Center.  Building 
1000,  Stanley  Rd.,  Fort  Sam  Houston, 
San  Antonio,  01001281 

UTAH 

Salt  Lake  County 

Lewis,  Dr.  David  and  Juanita.  House.  1403 
E.  Westminster  .Ave..  Salt  Lake  City, 
01001283 

Meek,  Benjamin  and  Olivia.  House.  12782 
Southj  Fort  St.,  Draper.  01001282 

VERMONT 

Chittenden  County 

Mount  Philo  State  Park,  (Historic  Park 
Landscapes  in  National  and  State  Parks 
MPS)i5425  Mount  Philo  Rd.,  Charlotte. 
0100^286 

Essex  County 

Maidstone  State  Park.  (Historic  Park 
Landscapes  in  National  and  State  Parks 
MPS)  4858  and  4876  Maidstone  Rd.. 
Maidstone.  01001285 

Windsor  County 

Emersoti.  Ezekiel.  Farm.  (Agricultural 
Resources  of  Vermont  MPS)  VT  73. 
Rochester,  01001284 

WASHINGTON 

King  County 

Redrd— Freed  Farmstead.  1807  212th  Ave. 
SE,  Sammamish,  01001289 

Spokane  County 

Fox  Theater.  1005  W.  Sprague  Ave., 

Spokane.  01001287 
Lewis  and  Clark  High  School.  521  W. 

Fourth  Ave.,  Spokane.  01001288 

WEST  VIRGINIA 
Greenbrier  County 

Oakhurst  Links,  1  Montague  Dr.,  White 
Sulpbur  Springs,  01001327 


Hampshire  County 

Washington  Bottom  Farm.  WV  28, 
Springfield,  01001328 

Hardy  County 

Funkhouser.  Henry.  Farm  and  Log  House, 
Funkhouser  Rd.!  Cty  Rd.  259/9.  Baker. 

01001326 

Kanawha  County 

Sterrett  Brothers'  Dry  Goods  Store.  112 
Capitol  St..  Charleston,  01001329 

Marion  County 

Fleming — Watson  Historic  District, 
Approx  bounded  by  Fairmont  Ave., 
Second.  Fay  Sts..  Apple  Ct.  Green. 
Emerson  Sts..  Coleman  Ave.,  Seventh  St.. 
Outlook.  Fairmont.  01001330 

Wilson  School.  917  E  Main  St., 
Manningtiin.  01001331 

Monongalia  County 

Cham  ery  Hill  Historic  District  (Boundary 
Increase).  256  Prairie  .Ave..  Morgantown. 
01001332 

Tucker  County 

St.  George  Academy,  Cty.  Rd.  1,  St.  George, 

01001333 

It  has  been  determined  necessary  to 
W.AIVE  the  comment  period  to  assist  in  the 
preservation  of  the  following  historic 
resource. 

A  request  for  a  MOVE  has  been  made  for 
the  following  resource: 

INDIANA 

St.  Joseph  County 

South  Bend  Remedy  Company  Building 
501  W  Colfax.  South  Bend.  01000993 

|FR  Doc.  01-28305  Filed  11-9-01;  8:45  ami 

BILLING  CODE  4310-70-P 


DEPARTMErfT  OF  THE  IffTERIOR 

National  Park  Service 

htotice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Control  of  the  U.S.  Department  of 
Defense,  U.S.  Army,  Fort  Shafter,  U.S. 
Army  Garrison,  HI 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  .Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventor\'  of  human 
remains  and  associated  funeran'  objects 
in  the  control  of  the  U.S.  Department  of 
Defense.  U.S.  Anny,  Fort  Shafter,  U.S. 
Anny  Garrison.  HI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
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museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
Hawaiian  human  remains  and 
associated  funerary  objects.  The 
National  Park  Ser\ice  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Army  Corps 
of  Engineers.  St.  Louis  District.  MO. 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections  professional 
staff  in  consultation  with 
representatives  of  Hui  Malama  1  Na 
Kupuna  'G  Hawai"i  Nei,  the  Oahu  Burial 
Council,  and  the  Office  of  Hawaiian 
Affairs. 

In  1983,  human  remains  representing 
five  individuals  were  recovered  from  an 
unknown  location  in  the  vicinity  of  Fort 
Shafter.  Honolulu.  HI.  by  unknown 
individuals.  There  is  no  infomnation 
regarding  the  specific  provenance  or  the 
circumstances  of  removal  of  these 
human  remains  No  known  individuals 
were  identified.  .No  associated  funerarv 
objects  are  present. 

Osteological  characteristics  identify- 
these  human  remains  as  Native 
American.  Based  on  the  geographical 
location  and  dates  of  other  sites  in  the 
vicinity  of  Fort  Shafter.  these  remains 
are  identified  as  Native  Hawaiian 

Based  on  the  above-mentioned 
information,  officials  of  the  US  Army 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  five  individuals  of  Native 
Hawaiian  ancestry  Officials  of  the 
United  States  Army  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonablv 
traced  between  these  Native  Hawaiian 
human  remains  and  Hui  Malama  I  Na 
Kupuna  O  Hawaii  Nei,  the  Oahu  Burial 
Council,  and  the  OfBce  of  Hawaiian 
Affairs. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  O  Hawaii 
Nei,  the  Oahu  Burial  Council,  and  the 
Office  of  Hawaiian  Affairs 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact  Dr 
Laurie  Lucking.  Cultural  Resources 
Manager,  Environmental  Division, 
USAG-HI,  Building  105,  WAAF. 
Schofield  Barracks.  HI  96857.  telephone 
(808)  656-2878.  extension  1052.  before 
December  13,  2001.  Repatriation  of  the 
human  remains  to  Hui  MaJama  I  .Na 
Kupuna  O  Hawaii  Nei,  the  Oahu  Burial 
Council,  and  the  Office  of  Hawaiian 
Affairs  may  begin  after  that  date  if  no 
additional  claimants  come  forward 


Dated:  September  4.  2001 
lohn  Robbins. 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
IFR  Doc    01  -28307  Filed  1 1-19-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Control  of  the  U.S.  Department  of 
Defense,  U.S.  Army,  Pohakuloa 
Training  Area,  U.S.  Army  Garrison,  Hi 

agency:  National  Park  Ser\-ice.  Interior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  .American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10  9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  U.S.  Department  of 
Defense.  US  Army.  Pohakuloa  Training 
.\rea.  U.S.  .\nny  Gamson.  HI 

This  notice  is  published  as  part  of  the 
National  Park  5>er\-ice's  administrative 
responsibilities  under  N.^GPR.A.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
Hawaiian  human  remains  and 
associated  funerary  objects  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice 

A  detailed  assessment  of  the  human 
remains  was  made  by  U  S  Armv 
installation  staff,  and  U.S.  Army  Corps 
of  Engineers.  St  Louis  District,  MO. 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections  professional 
staff  in  consultation  with 
representatives  of  Koa  Mana,  Hui 
Malama  1  Na  Kupuna  O  Hawaii  Nei.  the 
Hawaii  Island  Burial  Council,  and  the 
Office  of  Hawaiian  .affairs 

In  1985.  human  remains  representing 
one  individual  were  removed  during 
archeological  testing  at  the  Bobcat  Trail 
Habitation  Cave  site  (HI  Site  No  50-10- 
30-5004).  Hawaii  Island,  by  Paul  H, 
Rosendahl.  Inc..  staff  under  contract  to 
the  US  Army  Corps  of  Engineers. 
Honolulu  District.  No  known  individual 
was  identified.  No  associated  funerary- 
objects  are  present 

The  remains  were  found  in  an  ash 
deposit  in  the  cave.  Volcanic  glass 
hydration  dating  of  obsidian  associated 
with  the  feature  indicates  a  date  range 


of  A.D.  1468-1552  for  the  formation  of 
the  deposit. 

In  1987.  human  remain?  representing 
one  individual  were  removed  during 
archeological  excavations  at  HI  Site  No. 
50-10-30-10650.  Hawaii  Island,  bv 
International  .\rchaeologica!  Research 
Institute.  Inc.  staff  under  contract  to  the 
L'S  .\rmy  Corps  of  Engineers.  Honolulu 
District  No  known  indi\-idua!  was 
identified  No  associated  funerary 
obiects  are  present 

The  remains  were  removed  from  a 
hearth  deposit  Radiocarbon  datmg 
provides  a  date  range  of  .^,D   1153-1311 
for  the  formation  of  the  hearth 

Osteological  charact  en  sties  identify 
these  numan  remains  as  Native 
.\mencan   Based  on  the  geographical 
location  and  dates  of  the  sites,  these 
remains  are  identified  as  Native 
Hawaiian 

Based  on  the  above-mentioned 
information,  officials  of  the  U.S.  Army 
have  determined  that,  pursuant  to  43 
CFR  10,2  (did),  the  human  remains 
listed  above  represent  the  physical 
remains  of  two  individuals  of  Native 
Hawaiian  ancestry.  Officials  of  the  U.S. 
.■\rm\  also  have  determined  that. 
pursuant  to  43  CFR  10  2  (e;,  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonablv  traced  between 
these  .Native  Hawaiian  human  remains 
and  the  Koa  Mana.  Hui  Malama  I  Na 
Kupuna  Q  Hawaii  Nei.  the  Hawai'i 
Island  Burial  Council,  and  the  Office  of 
Hawaiian  .affairs. 

This  notice  has  been  sent  to  officials 
of  the  Koa  Mana.  Hui  Malama  I  Na 
Kupuna  O  Hawaii  Nei.  the  Hawaii 
Island  Bunal  Council,  and  the  Office  of 
Hawaiian  .affairs  Representatives  of  any 
other  Native  Hawaiian  organization  that 
believes  itself  to  be  culturally  affiliated 
with  these  human  remains  should 
contact  Dr  Laurie  Lucking,  Cultural 
Resources  Manager.  Environmental 
Division,  USAGHI.  Building  105. 
W.AAF.  Schofield  Barracks.  HI  96857, 
telephone  (808)  656-2878.  extension 
1052.  before  December  13   2001 
Repatriation  of  the  human  remains  to 
the  Koa  Mana.  Hui  Malama  1  Na  Kupuna 
O  Hawai'i  Nei.  the  Hawaii  Island  Burial 
Council,  and  the  Office  of  Hawaiian 
.\ffairs  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Da'ed   September  4.  2001. 
lohn  Robbins, 

Assistant  Director.  Cultural  Resources 

^Stewardship  and  Partnerships 
PR  Dtx    01-28306  Filed  11-09-01;  8:45  am) 
BILLli4G  CODE  4310-7D-S 


56856 


Federal  Register/ Vol.  66,  No.  219 /Tuesday,  November  13,  2001 /Notices 


DEPARTMENT  OF  THE  IffTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Colorado  Historical 
Society,  Denver,  CO 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

.\ijti(  e  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Craves  Protection  and  Repatriation  Act 
(N.AGPEL'K).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
m  tht'  possession  of  the  Ciolorado 
Historical  Society.  Denver,  CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10  2  (c)  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
.•\merican  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Colorado 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
,\rapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Indian  Tribe.  Oklahoma;  Fort  Sill 
.Vpat.hf  Tribt'  of  Oklahoma;  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
C.hrvenne  Tribe  (jf  the  Northern 
Cheyenne  Indian  Reservation.  Montana; 
(Jglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota;  Southern 
I'te  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado:  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota;  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reser\'ation,  Utah,  and 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation.  Colorado.  New  Mexico  & 
Utah.  The  following  tribes  were  invited, 
but  have  been  unable  to  participate  in 
ccmsuitations  the  .Apache  Tribe  of 
Oklahoma;  [icarilla  Apache  Tribe  of  the 
lirarilla  Apache  Indian  Reservation. 
New  .Mexico;  .Shoshone  Tribe  of  the 
Wind  River  Reservation,  Wyoming;  and 
Wichita  and  Affiliated  Tribes  (Wichita. 
Keechi.  Waco  &  Tawakonie),  Oklahoma 

In  .August.  1997 ,  human  remains 
representing  one  individual  were 
recovered  from  an  unspecified  site 


within  El  Paso  County  Parks  and 
Recreation  land.  El  Paso  County,  CO. 
during  a  legally  authorized  survey 
conducted  by  Jane  Anderson  of  Pioneer 
Archaeological  Consultants.  The  human 
remains  were  turned  over  to  the  El  Paso 
County  coroner.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Although  this  site  has  been  identified 
as  precontact  due  to  the  nearby  presence 
of  stone  and  bone  tools,  it  is  most  likely 
that  these  human  remains  were  recently 
redeposited  due  to  flooding,  and  that 
the  human  remains,  a  cranium,  are 
isolated  and  without  a  burial  site  or 
context.  Based  on  condition  of  the 
human  remains,  this  individual  has 
been  identified  as  Native  American  from 
the  contact  period  to  1884.  Colorado's 
history  of  tribal  relocation  suggests  that 
these  human  remains  date  from  before 
1884.  There  is  no  evidence  to  contradict 
these  findings.  Based  on  the  totality  of 
the  circumstances  surrounding  the 
acquisition  of  these  human  remains, 
traditional  territories,  oral  traditions, 
archeological  context,  material  culture, 
and  cranial  measurements,  officials  of 
the  Colorado  Historical  Society  have 
determined  that  there  is  cultural 
affiliation  with  the  present-day  tribes 
who  jointly  claim  a  presence  in  the  " 
region  prior  to  and  during  the  contact 
period.  These  present-day  tribes  include 
Cheyenne- Arapaho  Tribes  of  Oklahoma; 
Comanche  Indian  Tribe.  Oklahoma;  Fort 
Sill  Apache  Tribe  of  Oklahoma:  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation.  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation.  South  Dakota:  Pawnee 
Nation  of  Oklahoma:  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota;  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation. 
North  Dakota:  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reservation.  Utah:  and 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation.  Colorado.  New  Mexico  & 
Utah.  Authorized  representatives  of 
these  affiliated  tribes  have  submitted  a 
joint  claim  of  cultural  affiliation  to  the 
Colorado  Historical  Society. 

Based  on  the  above-mentioned 
information,  officials  of  the  Colorado 
Historical  Societv  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Colorado  Historical  Society  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonablv  traced  between  these  Native 


American  human  remains  and  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma: 
Comanche  Indian  Tribe.  Oklahoma:  Fort 
Sill  Apache  Tribe  of  Oklahoma:  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana: 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma:  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota:  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota:  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reservation,  Utah:  and 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico  & 
Utah. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma:  Comanche  Indian  Tribe, 
Oklahoma;  Fort  Sill  Apache  Tribe  of 
Oklahoma:  Kiowa  Indian  Tribe  of 
Oklahoma;  Northern  Cheyenne  Tribe  of 
the  Northern  Cheyenne  Indian 
Reservation,  Montana;  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation, 
South  Dakota;  Pawnee  Nation  of 
Oklahoma;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reser\'ation,  South 
Dakota:  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation.  Colorado: 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation.  North  Dakota:  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah:  Ute  Mountain  tribe 
of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah:  Apache 
Tribe  of  Oklahoma;  Jicarilla  Apache 
Tribe  of  the  licarilla  -Apache  Indian 
Reservation,  New  Mexico;  Shoshone 
Tribe  of  the  Wind  River  Reservation, 
Wyoming;  Shoshone-Bannock  Tribes  of 
the  Fort  Hall  Reservation  of  Idaho; 
Wichita  and  Affiliated  Tribes  (Wichita, 
Keechi,  Waco  &  Tawakonie),  Oklahoma: 
and  Zuni  Tribe  of  the  Zuni  Reserv  ation. 
New  Mexico.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Anne  W. 
Bond,  Director  of  Collections  and 
Exhibitions,  Colorado  Historical 
Societv,  1300  Broad wav.  Denver.  CO 
80203-2137,  telephone'(303)  866-4691. 
before  December  13,  2001.  Repatriation 
of  the  human  remains  to  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma:  Comanche 
Indian  Tribe,  Oklahoma;  Fort  Sill 
Apache  Tribe  of  Oklahoma;  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma:  Rosebud  Sioux 
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Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota;  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota;  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reservation.  Utah:  and 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation.  Colorado,  New  Mexico  & 
Utah  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  October  17.2001. 
|ohn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Dor  .01-28308  Filed  11-9-01;  8:45  am) 
BILLING  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-453] 

Certain  Programmable  Logic  Devices 
and  Products  Containing  Same;  Notice 
of  Commission  Decision  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  US.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALI's")  initial  determination 
(  "ID")  terminating  the  above-captioned 
investigation  in  its  entirety  based  on  a 
settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liberman.  Esq  .  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street.  SW.. 
Washington.  DC  20436.  telephone  (202) 
205-3115.  Copies  of  the  public  versions 
of  the  ID  and  all  other  nonconfidential 
documents  in  the  record  of  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretarv'.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW  ,  Washington.  DC  20436, 
telephone  (202)  205-2000  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://ww\^■.usitc.gov|.  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 


docket  (EDIS-ON-LINE)  at  http:// 
dockets  usitc.gov/eol/public 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  March  14.  2001.  based  on  a 
complaint  filed  by  Altera  Corporation 
("Altera")  against  Xilinx.  Inc 
(  "Xilinx").  The  complaint  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  sale  for  importation,  and/ 
or  sale  within  the  United  States  after 
importation  of  certain  integrated 
programmable  logic  devices  or  products 
containing  same  by  reason  of 
infringement  of  claims  1,  8-13.  31,  33  or 
34  of  U.S.  Letters  Patent  5,970.255,  or 
claims  11  or  12  of  U.S.  Letters  Patent 
5.260.610.  66  FR  14937  (2001). 

On  July  31.  2001.  .Altera  and  Xilinx 
filed  their  joint  motion  to  terminate  the 
investigation  on  the  basis  of  a  settlement 
agreement.  On  August  2.  2001,  the 
Commission  investigative  attorney  filed 
a  response  supporting  the  joint  motion. 
On  October  17.  2001.  the  presiding  ALJ 
issued  an  ID  (Order  No.  8)  granting  the 
joint  motion.  No  party  petitioned  for 
review  of  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  §  1337)  and  section 
210.42  of  the  Commissions  Rules  of 
Practice  and  Procedure  (19  C.F.R. 
§210.42). 

Issued:  November  7.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary 
[PR  Doc.  01-28339  Filed  11-9-01:  8:45  am) 

BILUNG  CODE  702O-02-P 


DEPARTMENT  OF  JUSTICE 

Justice  Management  Division;  Agency 
Information  Collection  Activities: 
Proposed  Collection:  Comments 
Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  new  collection, 
applicant  qualification  form. 

The  Department  of  Jusiice  (DOf). 
Justice  Management  Division  (IMD)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
The  proposed  information  collection  is 
published  to  obtain  conunents  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  September  6.  2001.  Volume 


66,  Number  173.  pages  46652-46653 

allowing  for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  13.  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320  10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention  Department  of  Justice 
Desk  Officer.  Washington.  DC  20503 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

( 1 )  Type  of  Information  Collection : 
New  collection. 

(2)  Title  of  the  Form /Collection: 
Applicant  qualification  form. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  fust  ice  sponsoring  the 
collection:  Form  Number:  None. 
Personnel  Staff.  Justice  Management 
Division.  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary  Applicants  for 
emplovment  with  certain  DOI 
components  who  do  not  have  access  to 
the  Internet   Other:  None  Abstract:  TYxis 
form  would  allow  applicants  for 
emplovment  with  the  Department  of 
Justice  who  do  not  have  access  to  the 
Internet  to  provide  the  required 
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personal  and  experience  information 
and  job  specific  criteria  in  a  format  that 
can  be  scanned  into  the  electronic 
recruitment  module  that  automatically 
rates  and  ranks  applicants. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  1.000  responses  are  estimated 
annually  with  an  average  of  thirty 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  500  hours  annually 

If  additionally  information  is  required 
contact:  Robert  B,  Briggs.  Department 
Clearance  Officer.  Information 
Management  and  Security  Staff.  lustice 
Management  Division.  United  States 
Department  of  Justice.  1331 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20530. 

Dated:  November  7.  2001. 
Robert  B.  Briggs. 

Department  Clforance  Officer.  United  States 

Department  of  lustice. 

|FR  Dcx:  01-28403  Filed  ll-»-01:  8:45  am] 

BIUJNG  CODE  4410-AR-« 


DEPARTMENT  OF  JUSTICE 

Notic«  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v  Goodyear  Tire  &■  Rubber 
Co  .  Corning.  Inc  and  First  Piedmont 
Corp  .  Civil  Action  No.  4:OlCV00062. 
was  lodged  on  October  30.  2001  with 
the  United  States  District  Court  for  the 
Western  District  of  Virginia.  The 
consent  decree  resolves  the  United 
States'  claims  against  defendants  with 
respect  to  past  costs  incurred  in 
response  to  contamination  at  the  First 
Piedmont  Rock  Quarry  (Route  719)  Site 
in  Pittsylvania  County,  Virginia, 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act,  42  use   9607 

Under  the  consent  decree,  defendants 
will  pay  the  United  States  $973,095  in 
reimbursement  of  past  response  costs 
incurred  in  connection  with  the  Site. 
Said  amount  will  be  paid  within  thirty 
(30)  days  after  entry  of  the  consent 
decree  by  the  Court.  As  part  of  the 
proposed  settlement,  defendants  will 
receive  a  covenant  not  to  sue  for  and 
contribution  protection  for  past 
response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 


from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC. 
20530.  and  should  refer  to  United  States 
v.  Goodyear  Tire  &■  Rubber  Co.,  Coming, 
Inc.  and  First  Piedmont  Corp..  DOJ 
reference  number  90-11-3-07144. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  105  Franklin  Road, 
S.W.,  Suite  One,  Roanoke,  Virginia;  and 
the  Region  III  Office  of  the 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  Pennsylvania. 
A  copy  of  the  proposed  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Librarv,  P.O. 
Box  7611,  Washington.  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.75  ($25  per  page  for 
production  costs),  payable  to  the 
Consent  Decree  Library. 

Robert  D.  Brook. 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc  01-28365  Filed  11-9-01;  8:45  am] 

BILLING  COOC  4410-lfr-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  26,  2001.  the 
United  States  of  America,  by  and 
through  Department  of  Justice  on  behalf 
of  the  United  States  Environmental 
Protection  Agency  ("EPA"),  lodged  with 
the  United  States  District  Court  for  the 
District  of  Idaho  a  Consent  Decree 
resolving  the  United  States'  claims 
against  defendant  the  JR.  Simplot 
Company  in  this  action 

The  Consent  Decree  requires  Simplot 
to  implement  EPA's  selected  remedy  for 
the  Simplot  Operable  Unit  of  the  Site, 
and  to  reimburse  costs  incurred  by  EPA 
in  response  to  releases  of  hazardous 
substances  at  the  Site.  The  Consent 
Decree  also  requires  Simplot  to 
reimburse  the  United  States  for  all 
future  costs  incurred  by  the  United 
States  in  overseeing  Simplot's 
implementation  of  EPA's  selected 
remedy  for  the  Simplot  Operable  Unit  of 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 


from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  FMC, 
DOJ  Ref.  #90-7-1-889/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue.  Seattle,  WA  98104  (206) 
553-1504.  and  may  be  obtained  from 
the  Office  of  the  United  States  Attorney 
for  the  District  of  Idaho.  P.O.  Box  32, 
Boise,  Idaho  83707  (208)  334-1211.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  NW..  3rd  Floor, 
Washington,  DC  20005.  In  requesting 
copies  please  refer  to  United  States  v. 
FMC,  No.  C99-296-E-BLW  (D.  Idaho), 
specify  the  Consent  Decree  you  wish  to 
receive,  and  enclose  a  check  payable  to 
the  Consent  Decree  Library  in  the 
amount  of  twenty  dollars  (25  cents  per 
page  reproduction  costs). 

Robert  E.  Maher,  Jr., 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  01-28367  Filed  11-9-01:  8:45  am) 
BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  As  Amended 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  38  FR  19029.  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
October  31,  2001,  a  proposed  Consent 
Decree  in  United  States  v.  Ponderosa 
Fibres  of  America,  Inc.,  et  ah.  Civil 
Action  No.  99-CV-1305.  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  New  York.  The 
proposed  Consent  Decree  will  resolve 
potential  claims  by  the  United  States,  on 
behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA"),  against  Third-Party  Defendant 
The  Bank  of  New  York  ("BNY"),  under 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"). 
42  U.S.C.  9601-9675(c),  relating  to  the 
St.  Lawrence  Pulp  and  Paper  Superfund 
Site,  located  in  the  City  of  Ogdensburg, 
St.  Lawrence  County,  New  York 
("Site ').  The  Amended  Complaint  in 
this  action  alleges,  inter  alia,  that  First- 
Party  Defendant  Ponderosa  Fibres  of 
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America.  Inc.  ("PFA")  is  jointly  and 
severally  liable,  under  Section  107  of 
CERCLA.  42  U.S.C.  9607,  for  the  United 
States'  environmental  response  costs 
related  to  the  Site.  A  Third-Party 
Complaint  by  PFA  alleges  that  BNY  is 
liable  for  Site-related  response  costs 
under  Section  113(f)  of  CERCLA.  42 
U.S.C.  9613(f). 

Pursuant  to  the  Consent  Decree,  the 
settling  defendant  agrees  to  pay  the 
United  States  $71,250.  plus  interest 
accruing  from  November  15.  2001 
through  the  date  of  payment,  in 
reimbursement  of  response  costs 
incurred  by  the  United  States  in 
connection  with  the  Site. 

For  a  period  of  thirty  (30)  days  after 
the  date  of  publication  of  this  Notice, 
the  United  States  Department  of  Justice 
will  receive  comments  relating  to  the 
proposed  Consent  Decree.  Any 
comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Washington,  DC  20044- 
7611.  and  should  include  references  to 
the  case  name,  United  States  v. 
Ponderosa  Fibres  of  America,  Inc.,  et  al. 
Civil  Action  No.  99-CV-1305,  and  to 
the  Department  of  Justice  case  number. 
"DJ  #90-11-2-1223." 

The  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Northern  District  of 
New  York.  James  T  Foley  Courthouse. 
445  Broadway.  Albany.  New  York 
12207.  and  at  the  offices  of  the  United 
States  Environmental  Protection 
Agency.  Region  11.  290  Broadway.  New 
York.  New  York  10007-1866.  With  any 
request  for  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  $4.75  ($0.25  per  page) 
payable  to  the  "Consent  Decree 
Library." 

Ronald  Gluck. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environmental  S- 
Natural  Resources  Division.  U.S.  Department 
of  lustice. 
[FR  Doc.  01-28359  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  if  hereby  given  that  a  proposed 
consent  order  in  United  States  v, 
Southwire  Company,  Civil  No  4:01CV- 
182-M.  was  lodged  on  October  24.  2001. 
with  the  United  States  District  Court  for 
the  Western  District  of  Kentucky, 


Owensboro  Division  ("Southwire 
Decree  ").  The  proposed  Consent  Degree 
would  resolve  certain  claims  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  42  use  9606  and  9607.' 
as  amended,  to  recover  response  costs 
incurred  by  the  Environmental 
Protection  Agency  in  connection  with 
the  release  of  hazardous  substances  at 
the  National  Southwire  Aluminum 
Superfund  Site  (  "the  Site")  in 
Hawesville.  Hancock  County.  Kentucky 
The  United  States  alleges  that 
Southwire  Company  ("Settling 
Defendent  ").  is  liable  as  a  person  who 
owned  and  operated  the  Site  at  the  time 
of  the  release  or  threatened  release  of  a 
hazardous  substances  Under  the 
proposed  Consent  Degree,  Settling 
Defendent  will  perform  the  remedy  for 
the  Site  set  forth  in  the  Environmental 
Protection  Agency's  July  6.  2000  Record 
of  Decision,  pay  one  hundred  percent  of 
past  response  costs  in  the  amount  of 
$326,520.83,  and  pay  one  hundred 
percent  of  future  site  costs  that  the 
Environmental  Protection  Agency  may 
incur 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Degree.  Comments  should  be 
addressed  to  the  .Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  lustice.  P.O.  Box  7611.  Washington. 
DC  20530,  and  should  refer  to  United 
States  \.  South\\ire  Company.  WD.  KY, 
Civil  No.  4:01  CV-182-M,  DOJ  Ref  #90- 
11-3-1148/1. 

The  Consent  Degree  may  be  examined 
at  the  Region  4  Office  of  the 
Environmental  Protection  Agency.  61 
Forsyth  Street.  Atlanta.  GA  30303  and  at 
the  United  States  Attorney's  Office  for 
the  Western  District  of  Kentucky.  510 
West  Broadway.  10th  Floor.  Louisville, 
KY  40202.  c/o'Candace  Hill,  Civil  Chief, 
United  States  Attorney's  Office  A  copy 
of  the  proposed  Consent  Degree 
(without  attachments)  may  be  obtained 
by  mail  from  the  Consent  Decree 
L'ibrar>-.  Post  Office  Box  7611, 
Washington.  DC  20044  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $10.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Ellen  Mahan, 

Assistant  Section  Chief  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  01-28366  Filed  11-9-01;  8:45  am] 

BILLINO  CODE  4410-1  S-«l 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  IS  hereby  gnen  that  on  October 
25.  2001.  a  proposed  Consent  Decree 
I'Decree")  in  United  States  v   W  R 
Grace  8-  Co  ,  et  al.  Civil  No.  0O-167-M- 
DWM  was  lodged  with  the  L'nited  States 
District  Court  for  the  District  of 
Montana  The  United  States  filed  this 
action  pursuant  to  section  104(e)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  42  U.S.C  9604(e).  for  entry  and 
access  to  portions  of  the  Libby  .\sbestos 
Site  in  and  near  Libby.  Montana  and  for 
civil  penalties  for  failure  to  provide 
access 

The  terms  of  the  proposed  Decree 
would  allow  the  United  States  a  general 
unsecured  claim  jointly  against 
Defendants  W.R  Grace  &  Company  and 
Kootenai  Development  Corporation  in 
the  amount  of  $71 .000  in  the 
Bankruptcy  Case  captioned  In  re  W  R 
Grace  &■  Co..  et  al..  Case  No  01-01 139 
(JJF)  (D.  Del.).  In  addition.  W  R.  Grace  & 
Co  -Conn  would  undertake  a 
Supplemental  Environmental  Project  at 
a  cost  of  $2,750,000  to  form  and  fund  a 
Montana  non-profit  corporation  to 
establish  and  administer  a  program  to 
pay  for  medical  care  for  certain 
asbestos-related  illnesses  This  general 
unsecured  claim  together  with  \V  R 
Grace  &  Co-Conn,  s  performance  of  the 
Supplemental  Environmental  Project 
will  resolve  the  claims  of  the  United 
States  against  W  R  Grace  &  Company 
and  Kootenai  Development  Corporation 
in  Civil  No  00-167-M-D\VM. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  .Assistant  .Attorney 
General,  Environment  and  Natural 
Resources  Division.  P.O.  Box  7611.  US 
Department  of  Justice.  Washington.  DC 
20044-7611.  and  should  refer  to,  United 
States  v   W  R  Grace  &■  Co  .  et  al .  Civil 
No  00-167-M-DWM.  and  DJ.  Ref.  # 
9O-11-2-07106/1. 

The  Decree  may  be  examined  at  the 
office  of  the  U.S.  Department  of  Justice. 
Enviromnental  Enforcement  Section, 
999  18th  Street.  Suite  945.  North  Tower. 
Denver.  Colorado;  at  US.  EPA  Region  8. 
Office  of  Regional  Counsel.  999  18th 
Street.  Suite  300.  South  Tower.  Denver. 
Colorado.  A  copy  of  the  Decree  may  also 
be  obtained  bv  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611,  US 
Department  of  Justice.  Washington,  DC 
20044-761 1    In  requesting  a  copy , 
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please  enclose  a  check  in  the  amount  of 
S5  50  [25  cents  per  page  reproduction 
rnst)  payable  to  the  Consent  Decree 

!.ibrar\' 

Robert  U.  Brook, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Xatural  Resources 

Division. 

[FR  Doc.  01-28;)68  Filed  1 1-9-01:  8:45  ami 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  248-2001] 

Privacy  Act  of  1974:  Notice  of  the 
Removal  of  a  System  of  Records 

Pursuant  to  the  provi-mnv  nf  the 
Privacy  Act  of  1974  (5  T.S C   .552a).  the 
Bureau  of  Prisons  (BOP).  Department  of 
lustice  is  removing  a  puhlishcd  Privac  \ 
Act  system  of  records  entitled 
"Industrial  inmate  Emplovment  Record 
Svstem..  IUSTICE/B(3P-Od3  ••  Inmate 
pa\Toll  records  have  been  transferred  to 
the  >i\stem  of  records  entitled  "Inamte 
Central  Records.  ILlSTICE/B()P-005." 
The  remainder  of  the  records  have  been 
destroyed  in  ac:cordance  with  approved 
records  retention  and  disposal 
schedules.  The  National  Archives  and 
Records  Administration  removed  the 
re(|uirenient  that  any  records  be  offered 
for  permanent  retention.  Therefore,  the 
"Inmate  Cientral  Records."  last 
})uhlishe(i  in  the  Federal  Register  on 
September  28.  197K.  4.i  F-"R  44733,  is 
removed  from  the  Department's 
compilation  of  Privacy  Act  systems. 

Hated:  SepI    2h.  2001. 
janis  A.  Sposato, 

^1  tin^  Assistant  Attorney  General  for 
.^clminislnitinn. 

IFR  Dm    01-28.<fi1  Filed  11-9-01:  8:4,S  ami 
BILLING  CODE  M10-05-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  249-2001] 

Privacy  Act  of  1974;  Notice  of  the 
Removal  of  a  System  of  Records 

Pursuant  to  thi'  j)r!i\  isions  of  the 
Privacy  Act  of  1974    'i  I    S  C.  552a),  the 
Bureau  of  Prisons  (BOP).  Department  of 
[ustice  IS  removing  a  publi^he(i  Privac  v 
.-\ct  system  of  records  entitled  "NIC 
Field  Readers  List.  Iustice/BOP-lo'2." 
.Some  records  have  been  transferred  to 
tht'  svstem  of  reciird^-  entitled  "NIC 
Mailuig  List  and  Information  Center 
Contacts,  Iustice/BOP-104. "  The 
remaining  records  have  been  destroyed 
m  d(  coniance  with  approved  records 
ri'tention  and  disposal  schedules.  The 
.Nation,)!  .Xrc  hives  and  Records 


Administration  removed  the 
requirement  that  any  records  be  offered 
for  permanent  retention.  Therefore,  the 
"NIC  Field  Readers  List,"  last  published 
in  the  Federal  Register  on  April  18, 
1983,  at  65  FR  16652,  is  removed  from 
the  Departments  compilation  of  Privacy 
Act  sy^ems. 

Dated:  October  26.  2001. 

Janis  A.  Sposato, 

Acting  Assistant  Attorney  General  for 
Administration. 

|FK  Doc.  01-28,162  Filed  11-9-01:  8:4.5  am] 

BILLING  CODE  4410-OS-M 

i ■ 

DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  250-2001] 

Privacy  Act  of  1974;  Notice  of  the 
Removal  of  a  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Bureau  of  Prisons  (BOP),  Department  of 
[ustice  is  removing  a  published  Privacy 
Act  system  of  records  entitled 
"Appendi.x  of  Field  Locations,  JUSTICE/ 
BOP-999.  '  BOP  field  locations  are 
updated  annually  and  published  in  28 
CFR  part  503.  Therefore,  it  is  no  longer 
necessary  to  maintain  this  system  of 
records.  Records  have  been  destroyed  in 
accordtnce  with  approved  records 
retention  and  disposal  schedules.  The 
National  Archives  and  Records 
Administration  removed  the 
requir^nent  that  any  records  be  offered 
for  permanent  retention.  Therefore,  the 
"Appendix  of  Field  Locations,"  last 
published  in  the  Federal  Register  on 
Februafy  4,  1983.  at  48  FR  5333,  is 
removed  from  the  Department's 
compilation  of  Privacy  Act  systems. 

Datect  Odoher  26.  2001. 

(anis  A.  Sposato, 

Acting  Assistant  Attorney  General  for 
Adminiktralion. 

IFR  Do<i  01-28.')63  Filed  11-9-01:  8:45  ami 

BILLING  CODE  4410-05-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA)»223P] 

Controlled  Substances:  Proposed 
Aggregate  Production  Quotas  for  2002 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
action:  Notice  of  proposed  year  2002 
aggregate  production  quotas. 


SUMMARY:  This  notice  proposes  initial 
year  2002  a,ggregate  production  quotas 
for  controlled  substances  in  Schedules  I 


and  II  of  the  Controlled  Substances  Act 

(CSA). 

DATES:  Comments  or  objections  must  be 
received  on  or  before  December  4.  2001 

ADDRESSES:  Send  comments  or 
objections  to  the  .administrator.  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Attn.:  DEA 
Federal  Register  Representative  (CCR). 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  L.  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington.  DC  20537,  Telephone: 
(202) 307-7183 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  T.S.C  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  11.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  bv  section 
0  1 00  of  Title  28  of  the  Code  of  Federal 
Regulations. 

The  proposed  year  2002  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  that 
may  be  produced  in  the  Ihiited  States  in 
2002  to  provide  adequate  supplies  of 
each  substance  for:  the  estimated 
medical,  scientific,  research,  and 
industrial  needs  of  the  United  States: 
lawful  export  requirements:  and  the 
establishment  and  maintenance  of 
reser\-e  stocks.  These  quotas  do  not 
inc:lude  imports  of  controlled 
substances  for  use  in  industrial 
processes. 

In  determining  the  proposed  year 
2002  aggregate  production  quotas,  the 
Administrator  considered  the  following 
factors:  total  actual  2000  and  estimated 
2001  and  2002  net  disposals  of  each 
substance  by  all  manufacturers: 
estimates  of  2001  vear-end  inventories 
of  each  substance  and  of  any  substance 
manufactured  from  it  and  trends  in 
accumulation  of  such  inventories: 
product  developmimt  requirements  of 
both  hulk  and  finished  dosage  form 
manufacturers:  projected  demand  as 
indicated  by  proiuremcmt  quota 
applications  filed  pursuant  to  section 
1303.12  of  Title  21  of  the  Code  of 
Federal  Regulations:  and  other  pertinent 
information. 

Pursuant  to  section  1303  of  Title  21  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  DE.A  will,  in  early 
2002.  adjust  aggregate  production 
quotas  and  individual  manufacturing 
quotas  allocated  for  the  year  based  upon 
2001  year-end  inventory  and  actual 
2001  disposition  data  supplied  by  quota 
recipients  for  each  basic  class  of 
Schedule  I  or  II  controlled  substance. 


Federal  Register/Vol.  66,  No.  219/Tuesday,  November  13,  2001 /Notices 


56861 


Therefore,  under  the  authority  vested 
in  the  Attomev  General  bv  section  306 
ofthe  CSA  of  1970(21  U  S.C  826).  and 
delegated  to  the  Administrator  of  the 
DEA  by  Section  0. 1 00  of  Title  28  of  the 
Code  of  Federal  Regulations,  the 
Administrator  hereby  proposes  that  the 
year  2002  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Proposecj 

year  2002 

quotas 


Schedule  1 

2.5-Dimethoxyamphetamine  ... 

12.501  000 

2.5-Dimethoxy-4- 

etfiylamphetamine  fDOET) 

2 

3-Methylfentanyl 

4 

3-Methylttiiofentanyl      

2 

3.4-Methyienedioxy-amphet- 

amine  (MDA)  

15 

3  4-Mett)ylenedioxy-N- 

ethylamphetamine  (MDEA) 

15 

3.4-Methylenedioxy-metti- 

amphetamine  (MDMA)  

15 

3  4  5-Tnmethoxyamphetamine 

2 

4-Bromo-2,5- 

Dtmethoxyamphetamine 

(DOB)                          

2 

4-Bromo-2.5- 

Dimethoxyphenethylamine 

(2-CB)                

2 

4-Methoxyamphetamine  

7 

4-Mettiylaminorex  

2 

4-Methyl-2,5- 

Dimethoxyamphetamine 

(DOM)           

2 

5-Methoxy-3,4-Mettiylene- 

dioxyamphetamioe      

2 

Acetyi-alpha-methyiteritanyl  .... 

2 

Acetyldihydrocodeine    

2 

Acetylmethadol  

2 

AllylprcxJine    

2 

Alphacetylmethadol       

7 

Alpha-ettiyttrypfamme    

2 

A)phameprodine   

2 

Alptnamethadol      

2 

Alpha-methyttentanyl  

2 

Alpha-methylttiiofentanyl  

2 

Aminorex  

7 

Benzylmorphine  

2 

Betacetylmettiadol  

2 

Beta-hydroxy-3-methylfentanyl 

2 

Beta-hydroxyfentany)     

2 

Betameprcxjine  

2 

Betamethadol 

2 

Betaprodine  

2 

Bulotenine    

2 

Cathinone     

9 

CcxJeine-N-oxtde 

2 

Diettiytlryptamirte  

2 

Difenoxin  

9000 

Dihydrorrrorphine  

1,101  000 

Dimethyltryptamine  

3 

Gamma-hydroxytHJtyric  acid  ... 

7 

Heroin  

2 

Hydroxypethidine  

2 

Lysergic  acid  diethylamide 

(LSD)  

46 

Marihuana  

715,000 

Mescaline 

7 

Basic  class 


Mettiaquaione  

Methcathinone     , 

Morphioe-N-oxide  

N,N-Dimethyiamphetamine 

N-Ethyl-1- 
Phenylcyclotiexylamme 
(PCE)  

N-Etnyiamphetamine  

N-Hydroxy-3  4-Methy1ene- 
dioxyamphetamine  

Noracymethadoi  

Norlevorphanol  

Normethadone  

Normorphiae  

Para-fluorofentanyl  

Phoicodine 

Propiram  

PsNocybin 

Psiiocyn  

Tetrahydrcxannabinols  

Thiotentanyi  

Trimeperidine 


Proposed 

year  2(X)2 

quotas 


5 

7 

2 
2 
2 

7 
7 
2 
2 

415000 
2 
2 

131  000 
2 
2 


Schedule  II 


1 -Phenylcydohexylamine  

1-Piperidinocycio- 
hexanecarbonitnle  (PCC)  .... 

Alfentanil        

Alphaprodine 

Amobartjita'  

Amphetamine 

Carfentanil  

Cocaine 

Codeine  (for  sa'e)  

Codeine  (fof  conversion)  

Dexiropropoxyphene   

Dihydrocodeine  

Diphenoxylate  

Ecgonine     

Ethylmorphine 

Fentanyl  

Glutethimide  

Hydrocodone  (for  sale) 

Hydrocodone  (fo'  conversion) 

Hydromorphone  

Isomethadone  

Levo-aiphacefylmethadd 
(LAAM)        

Levomethorphan 

Levorphanol  

Mependine    .- 

Metazocme  

Methadone  Mor  saiel  

Methadone  intermediate 

Methamphetamine  

325  000  grams  of  levo-des- 
oxyephednne  for  use  m  a 
non-controlled  non-pre- 
scnption  product.  1  950.000 
grams  for  methamphet- 
amine for  conversion  to  a 
Schedule  Ml  prcxjuci  and 
40.000  grams  for  meth- 
amphetamine (for  sale) 

Methylphenidate  

Morphine  (for  sale)  

Morphine  (for  conversion)  

Nabilone  

Noroxymorphone  (for  sale) 

Noroxymorphone  (tor  conver- 
sion)   


12 

10 

672 

2 

451  000 

13964  000 

^20 

251  000 

38  901  000 

59  051  000 

126  001  000 

376  000 

401  000 

51,000 

12 

440  000 

2 

23  825  00C 

13  500  000 

1.409.000 

12 

12 

2 

37  000 

9.479  000 

12  705  000 

18004  000 

2315000 


17  618  000 

15615.000 

110  774,000 

2 

25.000 

6.000  000 


Basic  class 


Opium     

Oxyccxlone  ifor  saie, 
Oxycodone  (tor  cx)nversion) 

Oxymonphone     

PentobarD'ta!      

Phencyciidme      

Phenmetrazme  

Phenyiacetone  

Secobart'ital  

Sufentanii     

Thebaine     


Proposed 
year  2002 

quotas 


500  000 

40  109  DOC 

31"  OOC 

204  OOC 

27,728  000 

21 

2 

801  000 

2 

1  700 

59  090  000 


The  .\drainistrator  further  proposes 
that  aggregate  production  quotas  for  all 
other  Schedules  I  and  II  controlled 
substances  included  in  sections  1308.11 
and  1308,12  of  Title  21  of  the  Code  of 
Federal  Regulations  be  established  at 
zero. 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
in  writing  regarding  this  proposal  A 
person  may  obiect  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  obiections  regarding  the 
others  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  publu 
hearing  by  notice  in  the  Federal 
Register,  summanzing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866 

This  action  does  not  preempt  or 
modifv'  any  provision  of  5tate  law:  nor 
does  it  impose  enforcement 
responsibilities  on  any  state,  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132 

The  Administrator  hereby  certifies 
that  this  action  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 
Regulator,'  Flexibility  Act.  5  U  S  C  601 
et  seq  The  establishment  of  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  international  treaty 
obligations  The  quotas  are  necessary  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
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r('(|uircmt>nt_s  and  the  establishment  and 
niainti'ndnc:e  of  reserve  stocks.  While 
d^regate  prnducijon  quotas  are  of 
primary  importance  to  large 
manufacturers,  their  impact  upon  small 
entities  is  neither  negative  nor 
beneficial.  Accordingly,  the 
Administrator  has  determined  that  this 
action  does  not  require  a  regulatory 
flexibility  analysis. 

This  action  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  1 2988  Civil 
lustice  Reform 

This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  00.000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessarv  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  SlOO.000.000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  inrjovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza.  Chief.  Drug  artd  Chemical 
Evaluation  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone;  (202)  307-7183, 

Dated:  Novfinber  R,  2001 
A.sa  Hutchinson, 
Admmintrator. 
|FR  Do(    01-28264  Filed  11-9-01;  8:45  am] 

BtLUNG  CODE  441(M>9-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Wireless  Application 
Protocol  Forum,  Ltd. 

Notice  is  hereby  given  that,  on  July 
12,  2001,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  spq  ("the  Act'),  Wireless  Application 


Protocol  Forum,  Ltd.  ('WAP")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
4thpass  Inc..  Seattle,  WA;  Discretrix 
Technologies  Ltd.,  Netanya,  ISRAEL: 
Infineon  Technologies  AG,  Munich, 
GERMANY;  LightSurf  Technologies, 
Inc.,  Santa  Cruz,  CA:  Mahindra  British 
Telecom  Limited.  Maharashtra,  INDIA; 
MobileOne  Pte.  Ltd..  Singapore, 
SINGAPORE;  Omnisky  Corporation,  San 
Francisco  CA;  OneName  Corporation, 
Seattle,  WA;  Sandia  Research 
Corporation.  Las  Cruces,  NM;  and  W- 
Phone,  Inc.,  San  Jose.  CA  have  been 
added  as  parties  to  this  venture.  Also, 
Airwallet.  Redwood  City,  CA;  Alerts, 
Inc..  Raleigh,  NC;  BarPoint.com, 
Deerfield  Beach,  FL;  BrainDock.com. 
New  York,  NY;  Concrete  Media,  New 
York,  N\':  DeLorme  Mapping, 
Yarmouth,  MN;  eCash  Technologies, 
Inc  .  Bothell,  WA;  ESRl,  Inc.,  Redlands, 
CA;  GeePS,  Inc.,  Cranbur\,  NJ;  GWcom, 
Inc..  Santa  Clara,  CA;  Ignition  Corp.. 
Bellevue.  WA;  LiveMind.  San  Francisco, 
CA;  Luminant  Worldwide  Corporation, 
Dallas.  TX;  MDSI  Mobile  Data  Solution, 
Inc.,  Richmond,  British  Columbia, 
CANADA;  MobileWebSurf.com, 
Milpitas,  CA;  Open  Market  Inc., 
Burlington.  MA;  Pervasive  Software 
Inc  .  Austin  TX;  Plexus  Technologies, 
San  Jose,  CA;  Portal  Software, 
Incorporated,  Cupertino,  CA;  Securant 
Technologies  Inc.,  San  Francisco,  CA; 
Sinia  Corporation,  Mountain  View,  CA; 
STM  Wireless,  Inc.,  Irvine,  CA; 
SUMmedia.com  Inc.,  Vancouver,  British 
Columbia.  CANADA;  Vectrix,  Dallas, 
TX;  VeriFone,  Santa  Clara,  CA; 
Veriprise  Wireless  Corporation, 
Alpharetta,  GA;  BulletN.net,  Inc., 
Alpharetta,  GA;  Covigo,  Belmont,  CA; 
Mercator  Software,  Wilton,  CT; 
Noblestar,  Reston,  VA;  Novell  Inc.,  San 
Jose,  CA;  Ogilvvlnteractive  Worldwide, 
New  York,  N'Y,'OZ.COM,  Burlington, 
MA;  Qwest  Wireless,  Denver,  CO; 
Saraide,  Nepean,  Ontario,  CANADA; 
ShopNow.com,  North  Seattle,  WA; 
ThinAir  Apps,  New  York,  NY;  Usha 
Communications  Technology,  Portland, 
OR;  Winstar  Communications,  New 
York,  NY;  Cvbird.  Co.,  Ltd.,  Tokyo, 
JAPAN;  iNFOiSLlVE  Corporation 
Limited,  Hong  Kong,  HONG  KONG- 
CHINA;  China  Mobile  Communication 
Corporation,  Beijing,  PEOPLE'S 
REPUBUC  OF  CHINA;  Hong  Kong  CSL 
Limited,  Hong  Kong,  HONG  KONG- 


CHINA;  Japan  Telecom  Co,  LTD,  Tokyo, 
JAPAN;  Sasken  Communication 
Technologies  Limited,  Bangalore. 
INDIA;  Zi  Corporation.  Hong  Kong, 
HONG  KONG— CHINA;  Agence 
Virtuelle  SA,  Geneve,  SWITZERLAND; 
Apar  Infotech  Limited,  Maidenhead, 
UNITED  KINGDOM;  ASP  Global 
Limited,  Salford,  UNITED  KINGDOM; 
Cross  Svstems,  Paris,  FRANCE;  Endero 
Pic,  Helsinki,  FINLAND;  F-Secure 
Corporation.  Espoo,  FINLAND;  iTouch 
Technologies,  London,  UNITED 
KINGDOM;  Mobile  News  Channel 
(MNC),  Lausanne,  SWITZERLAND; 
Mosaic  Software.  Rondebosch.  SOUTH 
AFRICA;  MTDS  Oy.  Espoo.  FINLAND; 
NavaraSoft  Ltd..  Shannon,  County  Clare, 
IRELAND;  netdecisions.  London, 
UNITED  KINGDOM;  Novo  Meridian  Ov. 
Espoo,  FINLAND;  NVision,  West 
Bracknell,  UNITED  KINGDOM;  Openet 
Telecom  Limited,  Dublin,  IRELAND; 
Sessami,  London,  UNITED  KINGDOM; 
smapCo,  Hamburg.  GERMANY;  Vasco 
Data  Securitv,  Wemmel,  BELGIUM; 
Visma  ASA,"Oslo.  NORWAY;  CAA- 
Computer  Aided  Animation  GmbH, 
Filderstadt,  GERMANY;  Concert 
Communications,  Ipswich,  UNITED 
KINGDOM;  Digital  Mobility  Ltd., 
London,  UNITED  KINGDOM;  Orange 
Communications  SA,  Lausaiuie, 
SWITZERLAND;  Telit  Mobile  Terminals 
Spa,  Sgonico,  ITALY;  Wapit  Ltd., 
Helsinki,  FINLAND;  and  Partner 
Communications  Co.  Ltd.,  Rosh  Haayin. 
ISRAEL  have  been  dropped  as  parties  to 
this  venture. 

The  following  companies  have 
merged:  Allaire  Corporation,  Newton, 
MA  was  acquired  by  Macromedia,  San 
Francisco,  CA;  Mannesmann  AG, 
Duesseldorf,  GERMANY  was  acquired 
by  Vodafone.  Newbury,  Berkshire, 
UNITED  KINGDOM;  PCS  InnovaUons 
Inc.,  Brossard,  Quebec,  CANADA  was 
acquired  by  Schulmberger.  Montrouge, 
FRANCE;  and  Savos,  Inc.,  New  York, 
NY  was  acquired  by  GiantBear.com, 
White  Plains,  NY.  ' 

The  following  members  have  changed 
their  names:  infinite  Technologies  is 
now  Captaris,  Owings  Mills,  MD;  iXL 
Inc.  is  now  iXL  Enterprises.  Inc., 
Atlanta,  GA;  SeraNova,  Inc.  is  now 
Silverline  Technologies,  Piscataway,  NJ; 
XYPoint  Corporation  is  now 
Telecommunication  Systems,  Inc., 
Seattle,  WA;  PageNet  is  now  Arch 
Wireless,  Piano,  TX;  Entrust 
Technologies  Inc.  is  now  Entrust,  Piano, 
TX;  Everypath.Com,  Inc.  is  now 
Everypath,  San  Jose,  CA;  Spyglass,  Inc, 
is  now  OpenTV,  Inc.,  Mountain  View, 
CA;  Roger  Cantel  is  now  Rogers 
Wireless  Inc.,  Toronto,  Ontario, 
CANADA;  Cable  &  Wireless  HKT  is  now 
Hong  Kong  CSL  Limited,  Hong  Kong, 
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HONG  KONG— CHINA;  J-PHONE 
Tokvo  Co.,  Ltd.  is  now  J-PHONE  EAST 
Co.,  Ltd.,  Tokyo,  JAPAN;  DDl 
Corporation  is  now  KDDI,  Tokyo, 
JAPAN;  Nedecom-Network 
Development  Consulting  Plc  is  now 
Endero  Plc,  Helsinki,  FINLAND:  Trema 
Treasury  Management  AB  is  now  Trema 
Laboratories  SARL.  Valbonne,  FRANCE; 
CMG  Telecommunications  &  Utilities 
BV  is  now  CMB  Wireless  Data  Solutions 
B.V..  Nieuwegein,  THE 
NETHERLANDS;  Eircell  is  now  Eircell 
2000  Plc,  Dublin,  IRELAND;  Maxon 
Cellular  Systems  (DENMARK)  A/S  is 
now  Maxon  Telecom  A/S,  Aalborg  Ost, 
DENMARK;  and  InfoCell  is  now 
Info2cell.com,  Dubai  Internet  City, 
JORDAN. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  WAP  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18,  1998,  WAP  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  31,  1998  (63  FR 
72333).  The  last  notification  was  filed 
with  the  Department  on  April  3,  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  23,  2001  (66  FR  28549). 

Constance  K,  Robinson, 

Director  of  Operations.  Antitrust  Division 
(FR  Dor.  01-28360  Filed  1 1-9-01;  8:45  am] 
BILUNC  CODE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199a->J  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
October  9,  2001,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act").  J  Consortium, 
Inc.  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Prasad  Sanagavarapu, 
Websprocket,  Cleveland,  OH;  Teija 
Ahlfors  (individual  member),  Los  Gatos, 
CA;  Mary  Castillo  (individual  member), 


Santa  Clara.  CA;  D.  Hamu  (individual 
member),  Chennau,  Tamil  Nadu.  INDIA; 
S  Muthulaxmi  (individual  member). 
Bangalore,  Kamataka,  INDIA;  John  Riley 
(individual  member).  Alexandria,  VA; 
PR.  Swarup  (individual  member), 
Bangalore.  Kamataka,  INDIA;  and  Xie 
Yong  (individual  member),  Singapore. 
SINGAPORE  have  been  added  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  researcn  project. 
Membership  in  this  group  research 
project  remains  open,  and  J  Consortium, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  9,  1999,  J  Consortium.  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  21.  2000  (65 
FR  15175). 

The  last  notification  was  filed  with 
the  Department  on  July  12,  2001    A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
act  on  August  10,  2001  (66  FR  42238). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  01-28364  Filed  11-9-01 ;  8:45  am) 

BILUNG  CODE  4410-11-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Ser\'ices  Corporation  will 
meet  on  November  17,  2001  The 
meeting  will  begin  at  10:00  a.m.  and 
continue  until  conclusion  of  the  Board's 
agenda. 

LOCATION:  Marriott  at  Metro  Center,  775 
12th  Street.  N'W  .  Washington.  DC. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporations 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(c)  (10))  and 
the  corresponding  provisions  of  the 
Legal  Services  Corporation's 
implementing  regulation  (45  CFR 
1622.5(h)).  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request. 


MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda 

2.  Approval  of  the  minutes  of  the 
Board's  meeting  of  September  8,  2001 

3.  ,\pproval  of  the  minutes  of  the 
Executive  Session  of  the  Board's 
meeting  of  September  8,  2001. 

4.  Chairman's  Report, 

5.  Members'  Report. 

6.  Inspector  General's  Report. 

7.  Presidents  Report. 

8.  Consider  and  act  on  the  report  of 
the  Board's  Operations  and  Regulations 
Committee. 

9.  Consider  and  act  on  the  report  of 
the  Board's  Performance  Review 
Committee. 

10  Consider  and  act  on  the  Board  of 
Directors'  Semiannual  Report  to 
Congress  for  the  period  of  .^pril  1 .  2001 
through  September  30,  2001. 

1 1  Budget  briefing  by  the  Acting  Vice 
President  for  .^dminlstration. 

12  Consider  and  act  on  the  report  of 
the  Task  Force  on  Configuration  of 
Service  Areas. 

13.  Report  by  LSC's  Vice  President  for 
Programs  on  the  development  of 
Performance  Measures.  State  Planning 
and  other  important  programs  issues. 

14  Consider  and  act  on  changes  to  the 
Board  s  2002  meeting  schedule. 

Closed  Session 

15.  Briefing  ^  by  the  Inspector  General 
on  the  activities  of  the  Office  of 
Inspector  General. 

16  Consider  and  act  on  the  Office  of 
Legal  Affairs'  report  on  potential  and 
pending  litigation  involving  LSC. 

Open  Session 

17.  Consider  and  act  on  other 
business. 

18  Public  Comment 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M  Fortuno.  Vice  President  for 
Legal  Affairs.  General  Counsel  & 
Corporate  Secretar>\  at  (202)  336-«800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notiK'  Elizabeth  S  Gushing,  at 
(202)  336^800. 


'  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Acts  definition  of  the  term    meeting" 
and  thei^fore,  the  requirements  of  the  Sunshine 
.^c1  do  not  apply  to  anv  such  portion  of  the  closed 
session  5  IS  C  552(b)(a)(2)  and  (b)  See  also  45 
CFR  1622.2*  1622.3 
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Dated:  November  8,  2001 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 
Counsel  b-  Corporate  Secretary 
[FR  Doc   01-28544  Filed  11-08-01:  3:37  pm) 
BILUNG  CODE  7050-01 -P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Operations  &  Regulations 
Committee 

TIME  AND  DATE:  The  Operations  and 

Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  November  16,  2001.  The 
meeting  will  begin  at  2:00  p.m.  and 
continue  until  the  Committee  concludes 
it.s  agenda. 

LOCATION:  Marriott  at  Metro  Center,  775 
12th  Street,  NW  .  Washington.  DC. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  September  7. 
2001 

3.  Consider  and  act  on  the  Draft 
Notice  of  Proposed  Rulemaking 
("DNPRM")  on  45  CFR  Part  1639 
(Welfare  Reform).  A  copy  of  the  DNPRM 
is  available  on  the  LSC  Web  site: 

www  Isc  gov 

4  Staff  report  on  public  comments 
received  on  the  Final  Report  of  the 
Regulations  Review  Task  Force. 

5.  Staff  report  on  the  status  of  Current 
Negotiated  Rulemakings:  45  CFR  Fart 
1626  (Restrictions  on  Legal  Assistance 
to  Aliens);  and  45  CFR  Part  1611 
(Eligibility). 

6.  Consider  and  act  on  other  business. 

7.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M   Fortuno  \'ice  President  for 
Legal  .^ffairs.  Cieneral  Counsel  & 
c:orporate  Secretary,  at  (202)  336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
.ilternatp  formats  tf)  accommodate  visual 
and  hearing  impairments  Individuals 
who  have  a  disability  and  need  an 
ac:(;nmmodation  to  attend  the  meeting 
may  notifv'  Elizabeth  S.  Cushing,  at 
(202) 336^8800. 

Unted   .Novembers.  2001. 

Victor  M.  Fortuno, 

Virr  Pri'sicirnt  forl^gal  Affairs.  General 
Counsel  f-  Corpttratr  Secretars'. 

IFR  Doc.  01-28.545  Filed  1 1-08-01;  3:37  pm) 

BILLING  COOC  7050-01 -P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Ad  Hoc  Committee  on  tt>e 
Performance  Review  of  ttie  Acting 
Inspector  General 

TIME  AND  DATE:  The  Ad  Hoc  Committee 
on  Performance  Review  of  the  Acting 
Inspector  General  of  the  Legal  Services 
Corporation's  Board  of  Directors  will 
meet  on  November  17,  2001.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  conclusion  of  the 
committee's  agenda. 

LOCATION:  Marriott  at  Metro  Center.  775 
12th  Street.  N\V.,  Washington.  DC. 

STATUS  OF  MEETING:  Except  for  approval 
of  the  committee's  agenda  and  any 
miscellaneous  business  that  may  come 
before  the  committee,  the  meeting  will 
be  closed  to  the  public.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(c)(2)  &  (6)]  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  [45  CFR  §  1622.5(a)  &  (e)).  A 
copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1  Approval  of  agenda. 

Closed  Session 

2.  Conduct  a  performance  appraisal  of 
the  Acting  Inspector  General  of  the 
Corporation. 

Open  Session 

3.  Consider  and  act  on  other  business. 

4.  Public  comment 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs,  General  Counsel  & 
Corporate  Secretan,',  at  (202)  336-8800 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notifv  Elizabeth  S.  Cushing  at  (202) 
336-8800. 

Dated:  November  8.  2001. 
Victor  M.  Fortuno. 

Vice  President  for  Legal  Affairs.  General 

Counsel  fr  Corporate  Secretary. 

[FR  Dod  01-28546  Filed  11-13-01;  3:37  pml 
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NATIONAL  SCIENCE  FOUNDATION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  are  providing 
opportunity  for  public  comment  on  this 
action  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  biu-den  of 
the  proposed  collection  of  information: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  January  14,  2002  to  be 
assured  of  consideration.  Comments 
received  after  the  date  would  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230.  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  email  to  splim pin's nsf.gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  The  Evaluation  of 
NSF's  Computer  Science.  Engineering  & 
Mathematics  Scholarship  (CSEMS) 
Program. 

OMB  Control  No.:  3145-New. 
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Expiration  Date  of  Approval:  Not 
applicable. 

1.  Abstract:  This  document  has  been 
prepared  to  support  the  clearance  of 
data  collection  instruments  to  be  used 
in  the  evaluation  of  the  Computer 
Science.  Engineering  &  Mathematics 
Scholarship  (CSEMS)  Program.  CSEMS 
supports  scholarships  for  talented,  but 
financially  disad\antaged  students 
enabling  them  to  achieve  an  associate, 
baccalaureate,  or  graduate  level  degree 
in  computer  science,  computer 
technology,  engineering,  engineering 
technology,  or  mathematics.  The  study 
design  focuses  on  describing  campus 
based  models  for  how  the  CSEMS 
program  can  be  optimized,  using  a 
sample  of  institutions  that  received 
CSEMS  scholarship  money  for  the  2 
year  period.  2000-2002  The  evaluation 
will  examine  specific  aspects  of  the 
program  such  as  recruitment  and 
selection  of  the  scholarship  students, 
student  retention  and  graduation, 
support  services  and  enrichment 
programs,  academic  improvements  as  a 
direct  result  of  CSEMS;  development  of 
internships,  industry'  partnerships  and 
placement  programs  into  the  high 
technology  field.  The  evaluation  will 
identify  campus-based  barriers  that 
prevent  implementing  the  goals  of  the 
CSEMS  program.  The  data  will  be 
gathered  through  a  questionnaire  and 
on-site  personal  interviews  with  the 
Principal  Investigator;  in  person 
interviews  with  relevant  faculty  and 
staff;  and  focus  groups  with  the 
scholarship  recipients. 

2.  Expected  Respondents:  The 
expected  respondents  are  the  Principal 
Investigators,  CSEMS  scholarship 
recipients,  as  well  as  faculty  and  staff 
associated  directly  with  the  CSEMS 
program  at  sampled  academic 
institutions  with  CSEMS  funding  for  the 
2000-2002  academic  years. 

3.  Burden  on  the  Public:  The  total 
elements  for  this  collection  are  1620 
burden  hours  for  a  maximum  of  870 
participants  annually,  assuming  an  80- 
100%  response  rate.  The  average  annual 
reporting  burden  is  under  2  hours  per 
respondent  The  burden  on  the  public  is 
negligible;  the  study  is  limited  to  project 
participants  that  have  received  funding 
from  the  CSEMS  program. 

Odled   No\  ember  6.  2001. 
Suzanne  H.  Plimpton. 
NSF  Reports  Clearance  Officer. 
[FR  Doc.  01-28261  Filed  1 1-&-01:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
.A.dvison*  Committee  Act  (Pub  L  92- 
463.  as  amended),  the  .National  Science 
Foundation  announces  the  following 
meeting. 

Name:  DOE/NSF  Nuclear  Science 
.^dvison,'  Committee  (1176). 

Date  and  Time:  Thursday,  Nov.  29, 
2001;  8  a.m. -6  p.m.  and  Friday.  Nov. 
2001.  8  am  -6  p.m. 

Place  Holidav  Inn  Capitol.  550  C 
Street  SW.,  Washington,  DC  20024 

Ty^pe  of  Meeting:  Open 

Contact  Person:  Dr.  Bradley  D. 
Keister.  Program  Director  for  Nuclear 
Physics.  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington.  V.^ 
22230.  Telephone:  (703)  292-7380 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  the  scientific  programs  of 
the  NSF  and  DOE  in  the  area  of  basic 
nuclear  physics  research. 

Agenda: 
November  29,  2001 

Introduction  (J.  S\Tnons) 

Report  from  DOE 

Report  from  NSF 

Congressional  Perspective  (D. 
Goldston) 

OSTP  Perspective  (J.  Marburger) 

Presentation  of  Low  Energy  Sub- 
Committee  Report  (B.  Filippone) 

Discussion  of  Low  Energy  Review 
Report 

Public  Comment 

NNSA  Perspective  on  RIA  {M 
Kreisler) 

Discussion 
November  30,  2001 

Discussion  of  NS.^C  response  to  Low 
Energy  Sub-Committee 

Continued  Discussion  of  Long  Range 
Plan  Transmittal 

Dated:  November  7,  2001. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc  01-28357  Filed  11-9-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Nuclear  Management  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
An>endment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  US  Nuclear  Regulatory- 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  DPR- 
20  issued  to  Nuclear  Management 
Company.  LLC  (the  licensee),  for 
operation  of  the  Palisades  Plant  located 
in  Van  Buren  County.  Michigan. 

The  proposed  amendment  would  add 
a  condition  to  the  Operating  License  to 
extend  certain  Technical  Specification 
surveillance  requirement  (SR)  inter\'als, 
one  time.  The  SR  intervals  would  be 
extended  up  to  65  days,  but  no  later 
than  .^pril  30.  2003.  to  permit  them  to 
be  performed  during  the  next  refueling 
outage,  which  has  been  rescheduled 
because  the  plant  is  currently  in  a 
forced  extended  outage.  The  affected 
SRs  are  those  which  cannot  reasonabh' 
be  performed  during  the  current  forced 
outage  These  are  SR  3.3.3.3  (Item  3. a  of 
Table  3.3.3-1)  regarding  the  channel 
calibration  of  the  safety  injection  and 
refueling  water  tank  low  level;  SR 
3.3,4.3  (Item  1  of  Table  3.3.4-1) 
regarding  the  channel  functional  test  of 
the  safetv  injection  signal  function;  SR 
3.3.4.3  (Item  3  of  Table  3.3.4-1) 
regarding  the  channel  functional  test  of 
the  recirculation  actuation  signal 
function:  SR  3  3.5.1  regarding  the 
channel  functional  test  of  the  diesel 
generator  undervoltage  start  logic;  SR 
3.5.2.8  (high  pressure  safety  injection  to 
hot  leg  motor-operated  (MO)  valves 
MO-3082  and  MO-3083)  regarding  the 
throttle  valve  position  stop  in  the 
correct  position;  SR  3.7.8.2  (non-critical 
service  water  header  isolation  valve  CV- 
1359  only)  regarding  the  automatic 
valve  actuating  to  the  correct  position 
upon  an  actual  or  simulated  actuation 
signal;  SR  3.8.1.7  regarding  the 
emergency  alternating  current  (AC) 
power  performing,  as  required,  upon  an 
actual  or  simulated  loss  of  offsite  power 
signal;  SR  3.8.1.9  regarding  the 
emergency  ,^C  power  performing,  as 
required,  upon  an  actual  or  simulated 
restoration  of  offsite  power;  SR  3.8  1.10 
regarding  load  sequencing  for  each 
automatic  load  sequencer;  and  SR 
3.8.1.11  regarding  the  emergency  .\C 
power  performing,  as  required,  upon  an 
actual  or  simulated  loss  of  offsite  power 
signal  in  conjunction  with  an  actual  or 
simulated  safety  injection  signal. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations 

"The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
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amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Nuclear  Management  Company.  LLC  has 
evaluated  whether  or  not  a  significant 
hazards  consideration  is  involved  with  the 
proposed  amendment  using  the  three 
standards  set  forth  in  10  CFR  50.92, 
"Issuance  of  Amendment  "  The  following 
evaluation  supports  the  Finding  that 
operation  of  the  facility  in  accordance  with 
the  proposed  change  would  not: 

1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  License  Condition  does  not 
affect  or  create  any  accident  initiators  or 
precursors.  As  such,  the  proposed  license 
condition  does  not  increase  the  probability  of 
an  accident  The  proposed  license  condition 
does  not  involve  operation  of  the  required 
structures,  systems  or  components  (SSCs)  in 
a  manner  or  configuration  different  from 
those  previously  recognized  or  evaluated. 

The  proposed  surveillance  requirement 
(SR)  extension  requests  do  not  reduce  the 
required  operable  SSCs  of  any  of  the  affected 
Limiting  Condition  for  Operation  sections, 
doe.s  not  increase  the  allowed  outage  time  of 
any  required  operable  SSCs.  and  does  not 
reduce  the  requirement  to  know  that  the 
deferred  SRs  could  be  met  at  all  times. 
Deferral  of  testing  does  not.  by  itself,  increase 
the  potential  that  the  testing  would  not  be 
met 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  License 
Condition  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  License  Condition  does  not 
involve  a  physical  alteration  of  anv  SSC  or 
a  change  in  the  way  any  SSC  is  operated.  The 
proposed  license  condition  does  not  involve 
operation  of  any  required  SSCs  in  a  manner 
or  configuration  different  from  those 
previously  recognized  or  evaluated.  No  new 
failure  mechanisms  will  be  introduced  by  the 
SR  deferrals  being  requested. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  License  Condition  does  not. 
bv  itself,  introduce  a  failure  mechanism  Past 
performance  of  the  SRs  in  question  has 
demonstrated  reliability  in  passing  the 
deferred  SRs.  The  required  operable  SSCs 
have  not  been  reduced.  The  proposed  license 
condition  does  not  involve  any  physical 


changes  to  the  plant  or  manner  in  which  the 
plant  is  operated. 

Therefore,  the  proposed  License  Condition 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Ser\'ices,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  13,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/NEC/CFR/ 
index.html.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397-4209,  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
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litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazcU'ds  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretary  of  the  Commission,  US 
Nuclear  Regulaton,'  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S  Nuclear 


Regulatory-  Commission.  Washington. 
DC  20555-0001 .  and  to  Arunas  T. 
Udr\'s.  Esquire,  Consumers  Energv 
Company,  212  West  Michigan  Avenue, 
lackson,  Michigan  49201. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/'or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

Further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  26.  2001. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  fioor), 
Rockville.  Mar>-land.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
v^•H^^  nrc  gov/NEC/ ADAMS/in dex.h tml 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397^209.  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  November  2001 

For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood. 

Project  Manager.  Section  1.  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc    01-28397  Filed  11-9-01;  8:45  am] 

BILLING  CODE  7S9(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549 

Extension: 

Form  CB:  OMB  Cx)ntrol  No.  3235-0518. 
SEC  File  No  270-157 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  et  seq]  the  Securities 
and  Exchange  Commission 
("Commission  ")  is  soliciting  comments 
on  the  collection  of  information 


summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  CB  is  a  tender  offer  statement 
filed  in  connection  with  a  tender  offer 
for  a  foreign  private  issuer  This  form  is 
used  to  report  an  issuer  tender  offer 
conducted  in  compliance  with 
Exchange  Act  Rule  13e-4(h)(8)  and  a 
third-party  tender  offer  conducted  in 
compliance  with  Exchange  Act  Rule 
14d-l(c).  It  also  is  used  by  a  subject 
company  pursuant  to  Exchange  Act 
Rule  14e-2(d)  Approximately  200 
issuers  file  Form  CB  annually  and  it 
takes  approximately  5  hours  per 
response  for  a  total  of  100  annual 
burden  hours 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  nf 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  wTitten  comments 
to  Michael  E.  Bartell.  Associate 
Executive  Director  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  5th  Street. 
NW  Washington.  DC  20549. 

Dated:  October  31    2001. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  01-28351  Filed  11-9-01.  8:45  am] 

BILLING  CODE  M1CM)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-25255;  812-12494] 

Lindner  Investments  and  Lindner 
Asset  Management.  Inc.:  Notice  of 
Application 

November  6.  2001 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 
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SUMMARY  OF  APPLICATION:  The  requested 

order  would  permit  applicants  to  enter 
into  and  matprially  amend  subadvisory 
agreements  without  shareholder 
approval. 

APPLICANTS:  Lindner  Investments 
("Trust")  and  Lindner  Asset 
Management,  Inc.  ("Adviser"). 
FILING  DATES:  The  application  was  filed 
on  .^pnl  1 1,  2001  and  amended  on 
November  6.  2001. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
ord(!r  grantini)  the  application  will  be 
issued  unless  the  C'ommission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary'  and  ser\'ing 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  29.  2001.  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  bv  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretarv.  Commission.  450 
Fifth  Street.  NW..  Washington,  DC 
20549-0609:  Applicants.  520  Lake  Cook 
Road,  Suite  381,  Deerfield.  IL  60015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sta(  \  L   FulltT.  .Senior  Counsel,  at  (202) 
942^553.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564. 
Division  of  Investment  Management, 
(Office  of  Investment  Company 
Regulation 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
ma\  be  obtained  for  a  fee  at  the 
( Jimmission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0102.  telephone  (202) 942-8090. 

Applicant's  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  companv  of  the  "series" 
type.  The  Trust  currently  has  six 
separate  series  ( 'Funds"),  each  with  its 
own  distinct  investment  objectives, 
policies  and  restrictions.'  The  Adviser 


.^pplif  ants  rt'qufst  Ihal  .iiiv  rplief  Rrnntrcl 
pursuant  In  Ihe  applicalinn  alsci  applv  to  future 
series  of  the  Trust  ami  ttiany  other  rt^sistereil  open- 
end  management  investment  company  and  its  series 
that  (a)  are  advised  bv  the  Adviser  or  anv  entity 
cunlrolling.  controlled  by  or  under  common  rnntrol 
with  the  Adviser;  (b)  use  the  multi-manager 
structure  descritxtd  in  the  application:  and  (c) 
comply  with  the  terms  and  conditions  in  Ihe 


is  registered  as  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  The  Adviser  serves  as  investment 
adviser  to  the  Funds  pursuant  to  an 
investment  advisory  agreement  between 
the  Trust  and  the  Adviser  that  has  been 
approved  by  the  Trust's  board  of 
trustees  ("Board"),  including  a  majority 
of  the  trustees  who  are  not  'interested 
persons"  as  defined  in  section  2(a)(1)  of 
the  Act  ("Disinterested  Trustees"),  and 
by  a  majority  of  each  Fund's 
shareholders  (  "Master  Management 
Agreement").  The  Master  Management 
Agreement  permits  the  Adviser  to  enter 
into  investment  advisory  agreements 
("Subadvisory  Agreements")  with 
subadvisers  ("Subadvisers")  and 
delegate  to  the  Subadvisers  the 
responsibility  for  providing  investment 
advice  and  making  investment  decisions 
for  a  Fund.  Under  the  Master 
Management  Agreement,  the  Adviser, 
among  other  things,  set  each  Fund's 
overall  investment  strategy,  monitors 
and  evaluates  the  Subadvisers' 
performance,  and  recommends  their 
hiring,  termination  and  replacement. 
The  Adviser  compensates  the 
subadvisers  out  of  the  fees  paid  to  the 
Adviser  by  the  Fund. 

3.  Applicants  requests  relief  to  permit 
the  Adviser  to  enter  into  and  materially 
amend  .Subadvisory  Agreements 
without  obtaining  shareholder  approval. 
The  requested  relief  will  not  extend  to 
any  Sqbadvisers  that  is  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act.  of  the  Tru.st  or  the  Adviser, 
other  than  by  reason  of  serving  as  a 
Subadviser  to  one  or  more  of  the  Funds 
("Affiliated  Subadviser"). 

Applicants'  Legal  Analysis 

1  Section  15(a)  of  the  Act  provides, 
in  rele\ant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  a 
majority  of  the  investment  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approved  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 

■4- 


iipplical(ion  (  "Future  Funds."  included  in  the  term 


"Funds' 


of  a  Sul  adviser,  as  defined  below. 


|.  No  Fund  will  have  in  its  name  the  name 


fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  state 
that  the  requested  relief  meets  this 
standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  each  Fund's 
shareholders  have  determined  to  rely  on 
the  Adviser  to  select,  monitor  and 
replace  Subadvisers.  Applicants  assert 
that,  in  this  regard,  the  role  of  the 
Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  traditional  investment  management 
organizations,  and  that  shareholder 
approval  should  not  be  required  for 
changes  to  Subadvisers  or  Subadvisory 
Agreements  any  more  than  it  should  be 
required  for  changes  (in  traditional 
investment  companies)  of  individual 
portfolio  managers  or  portfolio 
managers'  contracts.  Applicants  state 
that  the  Master  Management  Agreement 
will  remain  fully  subject  to  sections 
15(a)  and  15(c)  of  the  Act  and  rule  18f- 
2  under  the  Act.  Applicants  further 
submit  that  requiring  shareholder 
approval  of  each  Subadvisory 
Agreement  would  impose  unnecessary 
costs  and  delays  on  the  Funds,  and  may 
preclude  the  Adviser  from  acting 
promptly  in  a  manner  considered 
advisable  by  the  Board. 

Applicant's  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  as  described  in  the  application 
will  be  approved  by  the  vote  of  a 
majority  of  the  Fund's  outstanding 
voting  securities,  as  defined  in  the  Act. 
or  in  the  case  of  a  Fund  whose  public 
shareholders  purchased  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below,  by  the  initial  shareholders  before 
offering  shares  of  that  Fund  to  the 
public. 

2.  Each  Fund  relying  on  the  requested 
order  will  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
application.  In  addition,  each  Fund  will 
hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  Adviser  has  the  ultimate 
rt^sponsibility  (subject  to  oversight  by 
the  Board)  to  monitor  and  evaluate 
Subadvisers  and  recommend  their 
hiring,  termination  and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  Disinterested  Trustees,  and  the 
nomination  of  new  or  additional 
Disinterested  Trustees  will  be  placed 
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within  the  discretion  of  the  then 
existing  Disinterested  Trustees. 

4.  Neither  the  Trust  nor  the  Adviser 
will  enter  into  a  Subadvisory  Agreement 
for  a  Fund  with  any  Affiliated 
Subadviser  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  applicable  Fund. 

5.  When  a  change  of  Subadviser  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser.  the  Board,  including  a 
majority  of  the  Disinterested  Trustees. 
will  make  a  separate  finding,  reflected 
in  the  minutes  of  the  meeting  of  the 
Board,  that  such  change  is  in  the  best 
interests  of  the  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

6.  Within  90  days  of  the  hiring  of  anv 
new  Subadviser.  the  Adviser  will 
furnish  shareholders  of  the  Fund  with 
all  information  about  the  new 
Subadviser  that  would  be  contained  in 

a  proxy  statement;  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  the  new  Subadviser.  The 
.Adviser  will  meet  this  condition  by 
providing  shareholders  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C. 
Schedule  14C  and  Item  22  of  Schedule 
14A  under  the  Securities  Exchange  Act 
of  1934. 

7.  The  Adviser  will  provide  general 
management  services  to  each  Fund, 
including  overall  super\'isory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  assets,  and,  subject  to  review 
and  approval  by  the  Board,  will:  (i)  Set 
the  Funds'  overall  investment  strategies. 
(ii)  evaluate,  select  and  recommend 
Subadvisers  to  manage  all  or  a  part  of 

a  Fund's  assets,  (iii)  when  appropriate, 
allocate  and  reallocate  a  Fund's  assets 
among  multiple  Subadvisers.  (iv) 
monitor  and  evaluate  the  performance 
of  the  Subadvisers,  and  (v)  ensure  that 
the  Subadvisers  comply  with  each 
fund's  investment  objectives,  policies 
and  restrictions  by,  among  other  things, 
implementing  procedures  reasonably 
designed  to  ensure  compliance. 

8.  No  trustee  or  officer  of  the  Trust  or 
director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person) 
any  interest  in  a  Subadviser,  except  for 
(i)  ownership  of  interests  in  the  Adviser 
or  any  entity  that  controls,  is  controlled 
by  or  is  under  common  control  with  the 
Adviser;  or  (ii)  ownership  of  less  than 

1  %  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a 


Subadviser  or  an  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  a  Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
(FR  Doc.  01-28354  Filed  11-9-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44990;  File  No.  SR-Amex- 
2001-45] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 , 
2,  3,  and  4  by  ttie  American  Stock 
Exchange  LLC,  Relating  to  Listing 
Additional  Funds  of  IShares,  Inc. 
Based  on  Foreign  Stoci(  Indexes 

October  25.  2001. 

Correction 

In  notice  document  01-27524 
beginning  on  page  55712  for  Friday. 
November  2.  2001.  the  release  number 
for  File  No  SR-2001-45  was  incorrectly 
stated  as  34-44900   The  correct  release 
number  is  34-44990.  as  stated  above. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  November  5   2001. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
ipRDoc    01-28350  Filed  11-9-01:8:45  ami 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-45025:  RIe  No.  SR-OTC- 
2001-04] 

Self -Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rling  of  Proposed  Rule  Change 
Relating  to  the  Implementation  of  the 
Global  Corporate  Action  Hub  Service 

November  5,  2001. 

Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act")',  notice  is  hereby  given  that  on 
March  30,  2001.  The  Depository  Trust 
Company  ("DTC")-filed  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items,  I.  II.  and 


III  below,  which  items  have  been 
prepared  primarily  by  DTC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  activate  the  Global 
Corporate  Action  Hub  (  GCAH    '.  a  new 
service  that  will  provide  efficient  means 
of  systemically  transmitting  corporate 
actions  information  and  consolidating 
related  messages  between  investment 
managers  and  their  multiple  custodians. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receued  on  the  proposed 
rule  change  The  text  of  these  slotements 
may  be  examined  at  the  places  specified 
in  Item  IV  below   DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.-^ 

lAI  Self -Regulatory  Organization's 
Statement  of  ihe  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

DTC  proposes  to  activate  GCAH  that 
will  provide  an  efficient  means  of 
systemically  transmitting  corporate 
actions  information  and  consolidating 
related  messages  between  investment 
managers  and  their  multiple  custodians 
using  GCAH 

GCAH  will  (1)  Provide  a  single, 
automated  point  of  access  through  a 
centralized  communications  conduit  for 
custodians  and  investment  managers; 
(2)  standardize  corporate  action  market 
practice  and  embrace  the  recentlv 
released  ISO  15022  MT56X  message 
formats;  [3)  use  Internet-based 
technology  to  provide  easy  access  to  all 
parties;  (4)  offer  a  seamless  exchange  of 
information  between  bank  and  broker 
custodians,  investment  managers  and 
DTC;  and  (5)  enhance  service  delivery 
by  providing  an  efficient,  industry-wide 
corporate  action  processing  solution. 

Each  custodian  will  create  the 
corporate  action  message  for  its 
recipients,  who  are  investment 
managers  servicing  mutual  customers 
Custodians  may.  but  are  not  required  to, 
use  information  supplied  by  DTC  in 


il7CFR200.30-3(a){12). 
•15U.S.C  78s(bMl) 
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creating  their  corporate  action  message. 
Regardless  of  whether  or  not  custodians 
use  information  supplied  by  DTC, 
custodians  remain  responsible  for  the 
content  of  the  messages.  Using  event- 
specific  templates  with  standardized 
election  options,  each  custodian  will 
provide  or  validate  the  terms  and 
conditions,  then  add  account  and 
position  information  for  each  customer. 
GCAH  will  route  these  announcements, 
along  with  those  generated  by  other 
custodians,  to  the  specified  investment 
managers.  DTC  will  ensure  that 
mandatory  fields  are  completed  but  will 
not  edit,  change,  or  validate  the  terms 
and  conditions  of  the  announcements 
that  remain  unique  to  the  custodians. 

Each  investment  manager  will  receive 
all  of  its  custodians'  (and.  where 
available,  DTC's)  announcements  for  a 
single  event  on  a  single  display. 
Investment  managers  will  select  their 
election  option  for  voluntary  offers. 
Investment  managers  will  have  the 
opportunity  to  make  their  election 
decisions  for  all  accounts,  for  accounts 
handled  bv  individual  custodians,  or  by 
customer  account,  and  their  election 
decisions  will  be  sent  back  to  the 
custodians  using  GCAH.  Investment 
managers  will  receive  status  updates 
reflecting  the  state  of  the  message  (eg.. 
unread) 

GCAH  contains  built-in,  real-time 
status  flow  mtmitoring  that  keeps  all 
parties  informed  of  a  transaction's  status 
at  all  times,  with  each  party  seeing 
changing  status  indicators  that 
effectively  track  the  progressive  stages 
in  the  communication  process.  The 
GCAH  home  page  includes  summary- 
alerts  to  highlight  pending  transactions 
and  deadlines  with  additional 
protection  provided  by  e-mail  alert  built 
into  the  system  that  also  provide 
warning  messages  well  in  advance  of 
transaction  deadlines.  Each  party, 
therefore,  sees  both  status  indicators 
and  affirmative  messages  warning  of  any 
problem. 

Users  of  G<::AH  who  are  not  DTC 
participants  will  sign  an  agreement 
substantially  in  the  form  of  the 
agreement  attached  hereto  as  Exhibit  B 
to  DTC's  filing.  'Participant  Operating 
Procedures."  containing  more  detailed 
information  about  GCAH,  are  attached 
hereto  as  Exhibit  C  to  DTC's  filing. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A{b)(3)(A)  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  DTC  because  it  will 
increase  the  speed  of  data  transmission 
between  investment  managers  and 
custodians,  thereby  promoting 
efficiencies  in  corporate  actions  matters. 


IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  in  the  public 
interest,  and  for  the  protection  of 
investors. 

Id  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  from  DTC 
Participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
ruled  change. 

III,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No  SR-DTC-2001-04  and 
should  be  submitted  by  December  4, 
2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^ 

Margaret  H.  McFarland. 

Df'puty  Spcrptan 

iFR  Uo( .  01-28278  Filed  11-9-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMtSSION 

[Release  Ho.  34-45020:  File  No.  SR-NASD- 
2001-80] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
Limit  Order  Protection  of  Securities 
Priced  in  Decimals 

Novembers,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
2,  2001,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
'Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,'  and  Rule  19b-^(f)(6)'»  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
January  14,  2002,  the  current  pilot  price- 
improvement  standards  for  decimalized 
securities  contciined  in  NASD 
Interpretive  Material  2110-2 — Trading 
Ahead  of  Customer  Limit  Order 
("Manning  Interpretation"  or 
'interpretation").  Without  such  an 
extension  these  standards  would 
terminate  on  November  5,  2001.  Nasdaq 
does  not  propose  to  make  any 
substantive  changes  to  the  pilot;  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through  January 
14,  2002.  Nasdaq  requests  that  the 


M7  CFR  200  30-3(aO(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19t)-4 
M5  U.S.C.  78s(b)(3)(A). 
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Commission  waive  both  the  5-day 
notice  and  30-day  pre-operative 
requirements  contained  in  Rule  19b- 
4(f)(6)(iii)  ^  of  the  Act.  If  such  waivers 
are  granted  by  the  Commission.  Nasdaq 
will  implement  this  rule  change 
immediately. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  I\'  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD's  Manning  Interpretation 
requires  NASD  member  firms  to  provide 
a  minimum  level  of  price  improvement 
to  incoming  orders  in  NMS  and 
SmallCap  securities  if  the  firm  chooses 
to  trade  as  principal  with  those 
incoming  orders  at  prices  superior  to 
customer  limit  orders  they  currently 
hold.  If  a  firm  fails  to  provide  the 
minimum  level  of  price  improvement  to 
the  incoming  order,  the  firm  must 
execute  its  held  customer  limit  orders 
Generally,  if  a  firm  fails  to  provide  the 
requisite  amount  of  price  improvement 
and  also  fails  to  execute  its  held 
customer  limit  orders,  it  is  in  violation 
of  the  Manning  Interpretation. 

On  April  6,  2001.*^  the  Commission 
approved,  on  a  pilot  basis,  Nasdaq's 
proposal  to  establish  the  following  price 
improvement  standards  whenever  a 
market  maker  wished  to  trade 
proprietarily  in  front  of  its  held 
customer  limit  orders  without  triggering 
an  obligation  to  also  execute  those 
orders: 

(1)  For  customer  limit  orders  priced  at 
or  inside  the  best  inside  market 
displayed  in  Nasdaq,  the  minimum 
amount  of  price  improvements  required 
is  $0.01:  and 

(2)  For  customer  limit  orders  priced 
outside  the  best  inside  market  displayed 


in  Nasdaq,  the  market  maker  must  price 
improve  the  incoming  order  by 
executing  the  incoming  order  at  a  price 
at  least  equal  to  the  next  superior 
minimum  quotation  increment  in 
Nasdaq  (currently  $0.01)  " 

Since  approval,  these  standards  have 
operated  on  a  pilot  basis  and  are 
currently  scheduled  to  terminate  on 
November  5.  2001   Nasdaq  selected  the 
termination  date  of  its  Manning 
Interpretation  pilot  to  coincide  with 
deadline  for  submitting  rule  filings 
related  to  decimalization  contained  in 
the  Commission's  June  8th.  2000  Order 
directing  the  submission  of  a  Decimals 
Implementation  Plan  for  the  Equities 
and  Options  Markets." 

Subsequent  to  the  Interpretation 
pilot's  approval,  the  Commission 
extended  the  deadline  for  the 
submission  of  decimal-related  rule 
filings  to  January  14.  2002  "  As  such, 
Nasdaq  has  determined  to  seek  an 
extension  of  its  current  Manning 
Interpretation  pilot  until  that  date 
Nasdaq  believes  that  such  an  extension 
will  provide  needed  additional  time  for 
Nasdaq  and  the  Commission  to  analyze 
data  and  the  many  complex  issues 
related  to  customer  limit  order 
protection  in  a  decimalized  Nasdaq. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act '"  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trades;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  (4)  protect  investors  and  the 
public  interest. 


M7  CFR  240  19b-4(f)(6)(m) 

"See  Securities  Exchange  Act  Release  No  44165 
(April  6.  2001).  66  FR  19268  (Apnl  13.  2001)  (order 
approving  proposed  rule  change  modihing  N.*lSD's 
Interpretative  Material  2110-2— Trading  Ahead  of 
Customer  Limit  Order). 


"  Pursuant  to  the  terms  of  the  Decimals 
Implementation  Plan  for  the  Equities  and  Options 
Markets,  the  minimum  quotation  increment  for 
Nasdaq  securities  (both  .National  Market  and 
SmallCap)  at  the  outset  of  decimal  pricing  is  $0  01 
As  such.  Nasdaq  display.";  priced  quotations  to  two 
places  beyond  the  decimal  point  (to  the  penny) 
Quotations  submitted  to  Nasdaq  that  do  not  meet 
this  standard  are  rejected  by  Nasdaq  systems  See 
Securities  Exchange  Act  Release  No  43876  (ianuar\ 
23.  2001).  66  FR  8251  Oanuan,  30.  2001) 

"  See  Securities  Exchange  Act  Release  No  42914 
Ounc  8.  2000),  65  FR  38010  (June  19.  20001 

■"Sec  Securities  Exchange  .Act  Release  No  44846 
(September  25.  2001 ).  66  FR  49983  (October  1 
2001).  see  also  Secunties  Exchange  .^ct  Release  No. 
44336  (May  22.  2001).  66  FR  29368  (May  30  2001) 
(order  extending  the  deadline  for  submission  of 
decimal-related  rule  filings  to  November  5.  2001) 

■0  15  U.S.C.  78o-3(b)(6). 


B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
inappropnate  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantlv  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(hi)  Become  operative  for  30  davs 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  Rule  19b-l(f)(6) 
thereunder/"-  .\\  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  its  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  .^ct 

Nasdaq  has  requested  the  Commission 
waive  both  the  5-day  notice  and  30-dav 
pre-operative  requirements  contained  in 
Rule  19b-4(f — (6)  ^  ^  and  has  requested 
that  the  Commission  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  designate  the  proposal  to 
become  operative  immediately  because 
such  designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  .\cceleratJon  of  the  operative 
date  will  allow  the  pilot  to  continue 
uninterrupted  through  lanuary  14.  2002. 
the  deadline  for  which  self-regulatory 
organizations  must  file  proposed  rule 
changes  to  set  the  minimum  price 
variation  for  quoting  in  a  decimals 
environment  For  these  reasons,  the 
Commission  finds  good  cause  to 
designate  that  the  proposal  is  both 
effective  and  operative  upon  filing  with 
the  Commission. '■• 


'•15  use  78s(b)13)(A). 
"17CFR240  19b-4(f)(6), 

'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal  the  Commission  has 
considered  the  proposed  rule  s  impact  on 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609,  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-08  and  should  be 
submitted  by  December  4.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 
Deputy  Sec rftary 
IFR  Doc    01-28273  Filed  11-&-01;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45024.  File  No.  SR-NASD- 
2001-79] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Enhanced  Return  Notes 
Linked  to  the  Nasdaq  100-lndex 

Novemher  5,  2()U1. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-^  thereunder.- 
notice  is  hereby  given  that  on  October 
31.  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  subsidian,'. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  E.xchange  Commission 
("Commission"  or  "SEC")  the  proposed 


rule  change  as  described  in  Items  1  and 
II  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  approve 
the  proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Enhanced  Return  Notes  Linked  to  the 
Nasdaq-100  Index  (the  "Notes")  issued 
by  Merrill  Lynch  &  Co.,  Inc.  ("Merrill 
Lynch"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements, 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Under  NASD  Rule  4420(f),  "Other 
Securities,"  Nasdaq  may  approve  for 
listing  and  trading  innovative  securities 
that  cannot  be  categorized  readily  under 
traditional  listing  guidelines.^  Nasdaq 
proposes  to  list  for  trading  the  Notes,  as 
described  below,  under  NASD  Rule 
4420(f). 

Description  of  the  Notes 

The  Notes  *  are  a  series  of  senior  debt 
securities  that  will  be  issued  by  Merrill 
Lynch  and  will  not  be  secured  by 
collateral.  The  Notes  will  be  issued  in 
denominations  of  whole  units  ("Units"), 
with  each  Unit  representing  a  single 
Note.  The  original  public  offering  price 
will  be  SIO  per  Unit.  The  Notes  will  not 
pay  interest  and  are  not  subject  to 
redemption  by  Merrill  Lynch  or  at  the 


option  of  any  beneficial  owner  before 
maturity  in  February  2003.^ 

At  matiirity,  if  the  value  of  the 
Nasdaq-100  Index  ("Index")''  has 
increased,  a  beneficial  owner  will  be 
entitled  to  receive  a  payment  on  the 
Notes  based  on  twice  the  amount  of  that 
percentage  increase,  not  to  exceed  a 
maximum  payment  of  $14.00  per  Unit 
(the  "Capped  Value")."  Thus,  the  Notes 
provide  investors  with  an  opportunity 
to  obtain  leveraged  returns  based  on  the 
Index.  Unlike  ordinary  debt  securities, 
the  Notes  do  not  guarantee  any  return  of 
principal  at  maturity.  Therefore,  if  the 
value  of  the  Index  has  declined  at 
maturity,  a  beneficial  owner  will  receive 
less,  and  possibly  significantly  less, 
than  the  original  public  offering  price  of 
$10  per  Unit. 

The  payment  that  a  beneficial  owner 
will  be  entitled  to  receive  (the 
"Redemption  Amount")  depends 
entirely  on  the  relation  of  the  average  of 
the  values  of  the  Index  at  the  close  of 
the  market  on  five  business  days  shortly 
before  the  maturity  of  the  Notes  (the 
"Ending  Value")  and  the  closing  value 
of  the  Index  on  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public  (the 
"Starting  Value"). 


efficiencv.  competition,  and  capital  formation.  15 
U.SX;.  78c(n 

''M7CFR200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

'17r.FR  240  19i>-». 


'  .Spf  .Securities  Exchange  Act  Release  No.  32988 
(September  29,  1993),  58  FR  52124  (CJctober  6, 
1993)  (order  approving  File  No.  SR-NASD-93-15) 
(■■1993  Order"). 

■*  Fora  detailed  description  of  the  Notes, 
including  the  risks  a<>sociated  with  investing  in  the 
Notes,  $ee  the  registration  statement  Merrill  Lynch 
filed  with  the  Commission  (File  No.  333-52822) 


''  The  maturity  date  will  be  determined  on  the  day 
the  Notes  are  priced  After  Nasdaq  filed  it.s 
proposal.  Merrill  Lynch  revised  the  terms  of  the 
Notes  to  establish  a  maturity  date  of  February  2003, 
rather  than  |anuar\  2003.  and  to  provide  for  a 
maximum  payment  on  the  Notes  of  SHOO  per  Unit. 
Telephone  conversation  between  John  Nachmann, 
.Senior  Attorney.  Nasdaq,  and  Yvonne  Fraticelli, 
Special  Counsel.  Office  of  Market  Supervision, 
Division  of  Market  Regulation.  Commission,  on 
November  5.  2001 

•^The  Index  is  a  modified  capitalization-weighted 
index  of  100  of  the  largest  non-financial  companies 
listed  on  The  Nasdaq  National  Market  tier  of 
Nasdaq.  The  Index  constitutes  a  broadly  diversified 
segment  of  the  largest  and  most  actively  traded 
secunties  listed  on  Na.sdaq  and  includes  companies 
across  a  variety  of  major  industry  groups.  To  limit 
domination  of  the  Index  bv  a  few  large  stocks,  the 
Index  is  calculated  under  a  ■modified 
capitalization-weighted'^  methodology.  This 
capitalization  weight  distribution  is  evaluated  on  a 
quarterly  basis  and  is  rebalanced  if  either  one  or 
both  of  the  following  two  weight  distribution 
requirements  are  not  met;  (1)  The  current  weight  of 
the  ■iingle  largest  market  capitalization  security 
must  be  less  than  or  equal  to  24  0%.  and  (2)  the 
■  collective  weight  '  of  those  Index  component 
securities  whose  individual  current  weights  are  in 
excess  of  4.5%.  when  added  together,  must  be  less 
than  or  equal  to  48.0%.  Index  securities  are  ranked 
by  maiket  value  and  are  evaluated  annually  to 
determine  which  securities  will  he  included  in  the 
Index.  Moreover,  if  at  any  time  during  the  year  an 
index  .security  is  no  longer  trading  on  Nasdaq,  or 
IS  otherwise  determined  by  Nasdaq  to  !>«  ome 
ineligible  for  continued  inclusion  in  the  Index,  the 
security  will  be  replaced  with  the  largest  market 
capitalization  secunt\  not  currently  in  the  Index 
that  meets  the  Index  eligibility  criteria.  For  a 
detailed  description  of  the  Index,  see  the 
registration  statement  filed  by  Merrill  Lynch  with 
the  Commission  (File  No  333-52822). 

"The  final  Capped  Value  will  be  determined  on 
the  day  the  Notes  are  priced. 
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If  the  Ending  Value  is  less  than  or 
equal  to  the  Starting  Value,  the 


Redemption  Amount  per  Unit  will 
equal: 


$10x 


Ending  Value 
^  Starting  Value 


If  the  Endmg  Value  is  greater  than  the 
Starting  Value,  the  Redemption  Amount 
per  Unit  will  equal. 


$10^f$10xf2xf^"^'"g^"^"^-^^'"g^'^"^ll 
^  i^      l^  Starting  Value  jj 


not  to  exceed  the  Capped  Value  of 
$14.00  per  Unit. 

Criteria  for  Initial  and  Continued  Listing 

The  Notes  will  be  subject  to  Nasdaq's 
initial  listing  criteria  for  other  securities 
under  NASD  Rule  4420(0.  Specifically, 
under  NASD  Rule  4420(f)(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisf\' 
the  income  criteria  set  forth  in 
paragraph  (a)(1).  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  Assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  milhon; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  $1,000  denominations,  there  must  be 
a  minimum  of  100  holders. 

(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 
1,000,000  trading  units; 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  securitv  will  be 
at  least  $4  million. 

In  addition,  Nasdaq  notes  that  Merrill 
Lynch  satisfies  the  listed  marketplace 
requirement  set  forth  in  NASD  Rule 
4420(f)(2)."  Lastly,  pursuant  to  NASD 
Rule  4420(f)(3),  prior  to  the 
commencement  of  trading  of  the  Notes, 
Nasdaq  will  distribute  a  circular  to  the 
membership  providing  guidance 
regarding  member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlighting  the  special  risks  and 
characteristics  of  the  Notes.  In 
particular,  Nasdaq  will  advise  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer; 


and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of.  and  is  able 
to  bear  the  financial  risks  of,  such 
transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criteria  for  other 
securities  in  NASD  Rule  4450(c).  which 
requires  that  the  aggregate  market  value 
or  principal  amount  of  publicly-held 
units  must  be  at  least  $1  million. 
Furthermore,  the  Notes  must  have  at 
least  two  registered  and  active  market 
makers  as  required  bv  NASD  Rule 
4450(e). 

The  Notes  will  be  registered  under 
section  12  of  the  Act. 

Rules  Applicable  To  the  Trading  of  the 
Notes 

Because  the  Notes  will  be  deemed 
equity  securities  for  the  purpose  of 
NASD  Rule  4420(f),  the  NASD  and 
Nasdaq's  existing  equity  trading  rules 
will  apply  to  the  Notes.  First,  pursuant 
to  NASD  Rule  2310.  "Recommendations 
to  Customers  (Suitabilit>),"  and  IM- 
2310-2.  'Fair  Dealing  with  Customers." 
NASD  members  must  have  reasonable 
grounds  for  believing  that  a 
recommendation  to  a  customer 
regarding  the  purchase,  sale  or  exchange 
of  any  securit\-  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any.  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs.*"  In 
addition,  as  previously  mentioned. 
Nasdaq  will  distribute  a  circular  to 
advise  members,  member  organizations 
and  employees  thereof  recommending  a 
transaction  in  the  Notes  to,  among  other 
things,  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of,  such 
transaction.  Second,  the  Notes  will  be 
subject  to  the  equitv-  margin  rules. 


"NASD  Rule  4420(f)(2)  generally  requires  that 
issuers  of  securities  designated  pursuant  to  NASD 
Rule  4420(e)  be  listed  on  Nasdaq  or  the  New  York 
Stock  Exchange.  Inc  ('NYSE")  or  be  an  affiliate  of 
a  company  listed  on  Nasdaq  or  the  NYSE. 


"♦NASD  Rule  2310(b)  requires  members  to  make 
reasonable  efforts  to  obtain  information  concerning 
a  customers  financial  status,  a  customer's  tax 
status,  a  customer's  investment  objectives,  and  such 
other  information  used  or  considered  to  be 
reasonable  by  such  member  or  registered 
representative  in  making  recommendations  to  the 
customer. 


Third,  the  regular  equity  trading  hours 
of  9:30  am  to  4  p  m.  will  apply  to 
transactions  in  the  Notes.  Lastly.  NASD 
Regulation's  surveillance  procedures  for 
the  Notes  will  be  the  same  as  the  current 
sur\'eillance  procedures  governing 
equit\-  securities,  and  will  include 
additional  monitoring  on  key  pricing 
dates 

Disclosure  and  Dissemination  of 
Information 

Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes  The 
procedure  for  the  deiiverv  of  a 
prospectus  will  be  the  same  as  Merrill 
L\*nch's  current  procedure  involving 
primarv'  offerings  In  addition.  Nasdaq 
will  issue  a  circular  to  NASD  members 
explaining  the  unique  charactenstics 
and  risks  of  the  Notes 

(2)  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A  of  the  Act.  in  general,  and  furthers 
the  objectives  of  section  15Afb)(6),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest 

B  Self-Regulaton,-  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessan'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C  Self-Regulaton-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  the  foregoing, 
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including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-79  and  should  be 
submitted  by  December  4,  2001. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

Nasdaq  has  asked  the  Commission  to 
approve  the  proposal  on  an  accelerated 
basis  to  accommodate  the  timetable  for 
listing  the  Notes 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  and,  in  particular,  with  the 
requirements  of  section  15A(b)(6)  of  the 
Act '"  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.' '  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  a  means  to  participate  in 
any  percentage  increase  in  the  Index 
that  exists  at  the  maturity  of  the  Notes, 
subject  to  the  Capped  Value. 
Specifically,  as  described  more  fully 
above,  a  beneficial  owner  will  be 
entitled  to  receive  at  maturity  a  payment 
on  the  Notes  based  on  twice  the  amount 
of  any  percentage  increase  in  the  Index, 
not  to  exceed  the  Capped  Value 

The  Notes  are  leveraged  debt 
instruments  whose  price  will  be  derived 
from  and  based  upon  the  value  of  the 
Index.  In  addition,  as  discussed  more 
fully  above,  the  Notes  do  not  guarantee 
any  return  of  principal  at  maturity. 


Thus,  if  the  Index  has  declined  at 
maturity,  a  beneficial  owner  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 
Notes.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  on  the  Notes  is  derivatively 
priced  and  based  upon  the  performance 
of  an  index  of  securities,  because  the 
Notes  are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors'  potential  return  is 
limited  by  the  Capped  Value,  there  are 
several  issues  regarding  trading  of  this 
type  of  product.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  Nasdaq's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

First,  the  Commission  notes  that  the 
protections  of  NASD  Rule  4420(f)  were 
designed  to  address  the  concerns 
attendant  to  the  trading  of  hybrid 
securities  like  the  Notes.'-'  In  particular, 
by  imposing  the  hybrid  listing 
standards,  heightened  suitability  for 
recommendations.' '  and  compliance 
requirements,  noted  above,  the 
Commission  believes  that  Nasdaq  has 
adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  The 
Commission  notes  that  Nasdaq  will 
distribute  a  circular  to  its  membership 
that  provides  guidance  regarding 
member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlights  the  special  risks  and 
characteristics  associated  with  the 
Notes  Specifically,  among  other  things, 
the  circular  will  indicate  that  the  Notes 
do  not  guarantee  any  return  of  principal 
at  maturity,  that  the  maximum  return  on 
the  Notes  is  limited  to  $14.00  per  unit, 
that  the  Notes  will  not  pay  interest,  and 
that  the  Notes  will  provide  full  exposure 
to  any  downside  movement  in  the 
Index.  Distribution  of  the  circular 
should  help  to  ensure  that  only 
customers  with  an  understanding  of  the 
risks  attendant  to  the  trading  of  the 
Notes  and  who  are  able  to  bear  the 
financial  risks  associated  with 
transactions  in  the  Notes  will  trade  the 
Notes  In  addition,  the  Commission 
notes  that  Merrill  Lynch  will  deliver  a 


prospectus  in  connection  with  the 
initial  purchase  of  the  Notes. 

Second,  the  Commission  notes  that 
the  final  rate  of  return  on  the  Notes 
depends,  in  part,  upon  the  individual 
credit  of  the  issuer,  Merrill  Lynch.  To 
some  extent  this  credit  risk  is 
minimized  bv  the  NASD's  li.sting 
standards  in  NASD  Rule  4420(f),  which 
provide  that  only  issuers  satisfying 
substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities.  In  addition,  the 
NASD's  hybrid  listing  standards  further 
require  that  the  Notes  have  at  least  $4 
million  in  market  value.  Financial 
information  regarding  Merrill  Lynch,  in 
addition  to  information  concerning  the 
issuers  of  the  securities  comprising  the 
Index,  will  be  publicly  available.''' 

Third,  the  Notes  will  be  registered 
under  section  12  of  the  Act.  As  noted 
above,  the  NASD's  and  Nasdaq's 
existing  equity  trading  rules  will  apply 
to  the  Notes,  which  will  be  subject  to 
equity  margin  rules  and  will  trade 
during  the  regular  equity  trading  hours 
of  9:30  a.m.  to  4  p.m.  NASD 
Regulation's  surveillance  procedures  for 
the  Notes  will  be  the  same  as  its  current 
surveillance  procedures  for  equity 
securities,  and  will  include  additional 
monitoring  on  key  pricing  dates. 

Fourth,  the  Commission  has  a 
systemic  concern  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instruments  issued  by  broker- 
dealers,'^  the  Commission  believes  that 
this  concern  is  minimal  given  the  size 
of  the  Notes  issuance  in  relation  to  the 
net  worth  of  Merrill  Lynch. 

Finally,  the  Commission  believes  that 
the  listing  and  trading  of  the  proposed 
Notes  should  not  unduly  impact  the 
market  for  the  securities  underlying  the 
Index  or  raise  manipulative  concerns. 
The  Commission  notes  that  the  Index  is 


I"  15  U.SC   78o-,l(b)(6) 

' '  In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  effi^-ienc  v,  competition,  and  capital 
formation   15  U.S.C.  TBcIf). 


"See  1993  Order,  .■supra  note  3 
"As  discussed  above.  Nasdaq  will  advise 
members,  member  organizations,  and  employees 
thereof  recommending  a  transaction  in  the  Notes  to: 
(1)  Determine  that  the  transaction  is  suitable  for  the 
customer:  and  (2j  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate  the  special 
characteristics  of.  and  is  able  to  bear  the  Tinancial 
risks  of.  Ihe  transaction 


'*The  companies  comprising  the  Index  are 
reporting  companies  under  the  Act. 

" Sw.  eg  .  Securities  Exchange  Act  Release  Nos. 
44913  (October  9.  2001).  66  FR  52469  (October  15. 
2001)  (order  approving  File  No  SR-NASD-2001- 
73)  (approving  the  listing  and  trading  of  notes 
issued  by  Morgan  Stanley  Dean  Witter  &  Co.  whose 
return  is  based  on  the  performance  of  the  Index); 
44483  (June  27.  2001).  66  FK  35677  ()uly  6.  2001) 
(order  approving  File  No.  SR-Amex-2001-40) 
(approving  the  listing  and  trading  of  notes  issued 
by  Merrill  Lynch  whose  return  is  based  on  a 
portfolio  of  20  securities  selected  from  the  Amex 
institutional  Index);  and  37744  (September  27, 
1996),  61  FR  52480  (October  7,  1996)  (order 
approving  File  No.  SR-Amcx-96-27)  (approving 
the  listing  and  trading  of  notes  issued  by  Merrill 
Lynch  whose  return  is  based  on  a  weighted 
porifolio  of  healthcare/biotechnology  industry 
securities). 
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well-established  and  broad-based.  In 
addition,  the  Commission  continues  to 
believe,  as  it  has  concluded  previouslv. 
that  the  large  capitalizations,  liquid 
markets,  and  relative  weighings  of  the 
Index's  component  stocks  significantlv 
minimize  the  potential  for  manipulation 
of  the  Index."*  The  Commission  also 
believes  that  the  weighting  methodologv 
for  the  Index  should  ensure  that  no  one 
stock  or  groups  of  stocks  dominates  the 
Index,  and  reduces  the  potential 
influence  of  any  one  stock  on  the 
movement  of  the  Index.'"  In  addition, 
Nasdaq's  surveillance  procedures 
should  ser\'e  to  deter  as  well  as  detect 
any  potential  manipulation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  Accordingly,  the  Commission 
believes  that  there  is  good  cause, 
consistent  with  sections  15A(b){6)  and 
19(b)(2)  ofthe  Act.'"  to  approve  the 
proposal  on  an  accelerated  basis. 

The  Commission  is  approving 
Nasdaq's  proposed  listing  standards  for 
the  Notes  The  Commission  specificallv 
notes  that,  notwithstanding  approval  of 
the  listing  standards  for  the  Notes,  other 
similarly  structured  products  will 
require  review  by  the  Commission  prior 
to  being  traded  on  Nasdaq. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NASD-2001- 
79)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  01-2827.'i  Filed  1 1-9-01;  8:45  am] 
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'"See  Securities  Exchange  Act  Release  No  33428 
(January  5.  1994).  59  FR  1576  (January  11.  1994) 
(order  approving  File  No  SR-CBOE-93-42) 
(approving  the  listing  and  trading  of  Index  options 
on  the  Chicago  Board  Options  Exchange) 

'  ■  See  Securities  Exchange  Act  Release  No  40642 
(November  5    1998)  63  FR  63759  (November  16, 
1998)  (order  approving  File  No  SR-CBOE-9a-43) 

••15  use.  78o-3(b)(6)  and  78s(b)(2) 

"17CFR20O.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45016:  File  No.  SR-NASD- 
2001-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change. 
Amendment  No.  1 ,  and  Amendment 
No.  2  Thereto  by  the  National 
Association  of  Securities  Dealers,  inc. 
Relating  To  Display  Requirements 
When  Using  Reserve  Size  in  the 
Nasdaq  National  Market  Execution 
System 

November  5.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
4.  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiarv 
The  Nasdaq  Stock  Market.  Inc 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  On  October  23. 
2001,  the  NASD  submitted  Amendment 
No.  1  to  the  proposed  rule  change. '  On 
October  29.  2001.  the  NASD  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4710  to  reduce  the  1000  share 
display  size  requirement  to  100  shares 
for  using  the  reserve  size  functionality 


'  15  use.  78s(b)(l). 

n7CFR240.19b-4 

'  See  letter  from  Thomas  P  Moran.  Associate 
General  Counsel.  Nasdaq,  to  Katherine  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division  ").  Commission,  dated  October  23.  2001 
("Amendment  No  1").  In  Amendment  No.  1,  the 
NASD  intended  to  amend  rule  text,  however,  an 
unintentional  oversight  by  the  .NASD  resulted  in  the 
rule  text  remaining  the  same 

*See  letter  from  Thomas  P  Moran.  Associate 
General  Counsel,  Nasdaq,  to  Kathenne  England. 
Assistant  Director.  Division,  Commission,  dated 
October  29.  2001  ( "Amendment  No.  2").  In 
Amendment  No.  2.  the  NASD  Included  the  rule  text 
change  it  unmtenticnally  omitted  in  .Amendment 
No.  1.  Specifically,  the  NASD  amended  Nasdaq 
Rule  4710(b)  to  require  a  minimum  of  100  shares 
displayed  in  a  market  makers  quote  and  that  the 
market  maker  s  quotation  must  be  refreshed  to  100 
shares  consistent  with  other  provisions  within  the 
Rule  The  N.ASD  also  changed  the  status  of  the 
proposed  rule  change  from  one  filed  pursuant  to 
section  19(b)(3)(A)  of  the  Ad.  15  U  SC 
78s(b)(3)(A),  to  one  filed  pursuant  to  section 
19(b)(2)  of  the  Act.  15  U.S.C  78s(b)(2). 


in  the  Nasdaq  National  Market 
Execution  Svstem  ("NNMS"  or 
"SuoerSOES") 

Tne  text  of  the  proposed  rule  change, 
as  amended,  appear  below  New  text  is 
in  italics;  deletions  are  in  brackets 

4710  Participant  Obligations  in 
NNMS 

(a)  No  Change 

(b)  Market  Makers 

(1)  An  NNMS  Market  Maker  in  an 
NNMS  Security  shall  be  subject  to  the 
following  requirements: 

(A)  For  eacn  NSM  secunty  in  which 
it  is  registered  as  an  NTMMS  Market 
Maker,  the  market  maker  must  execute 
individual  orders  against  its  quotation 
including  its  .Agency  Quote  (if 
applicable;,  in  an  amount  equal  to  or 
smaller  than  the  combination  of  the 
displayed  quotation  and  reser\-e  size  of 
such  quotation(s)  For  purposes  of  this 
rule,  the  term  "reserved  size"  shall 
mean  that  a  NNMS  Market  Maker  or  a 
customer  thereof  wishes  to  displav 
publicly  part  of  the  full  s\ze  of  its  order 
or  interest  with  the  remainder  held  in 
reser\'e  on  an  undisplayed  basis  to  be 
displayed  in  whole  or  in  part  as  the 
displayed  part  is  executed  To  utilize 
the  reserve  size  function,  a  minimum  of 
i  1.000]  100  shares  must  initially  be 
displayed  in  the  market  maker"s  quote 
(including  the  Agency  Quote),  and  the 
quotation  must  be  refreshed  to  [1.000] 
100  shares  consistent  with  subparagraph 
(b)(2)(A)  of  this  rule. 

(B)-(E)  No  Change 

(2)  Refresh  Functionality 

(A)  Reser\e  Size  Refresh — Once  an 
NNMS  Market  Makers  displayed 
quotation  size  on  either  side  of  the 
market  in  the  security  has  been 
decremented  to  zero  due  to  NNMS 
executions.  Nasdaq  will  refresh  the 
market  makers  displayed  size  out  of 
reser\'e  size  to  a  size-level  designated  by 
the  NNMS  Market  Maker,  or  in  the 
absence  of  such  size-level  designation, 
to  the  automatic  refresh  size  If  the 
market  maker  is  using  the  reser\e  size 
function  for  its  proprietary  quote  or 
Agency  Quote,  the  market  maker  must 
refresh  to  a  minimum  of  i  ]  ,000]  1 00 
shares,  consistent  with  subparagraph 
(b)(1)(A)  of  this  rule. 

(B)  No  Change. 

*         •         *         •         • 

II.  Self-Regulaton»'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  en 
the  proposed  rule  change.  The  text  of 
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these  statements  may  be  examined  at 
the  places  specified  in  Item  I\'  below. 
The  NASD  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C^  below,  of 
the  most  significant  aspects  of  such 
statements 

A.  Self-Regulator,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  asserts  that  NNMS/ 
SuperSOES  allows  market  makers  to 
divide  quoted  share  amounts  submitted 
to  the  system  between  those  shares  they 
direct  to  display  publicly  in  the  Nasdaq 
montage  and  the  shares  they  desire  to 
keep  in  reserve.  Known  as  "reser\'e 
size,"  shares  kept  in  reserve  are 
available  for  execution  through 
SuperSOES.  but  are  not  shown  to  the 
marketplace  '  The  NASD  believes  that 
reserve  size  is  an  important  tool  for 
market  participants  seeking  to  execute 
large  securities  transactions  while 
limiting  negative  market  price  impacts 
associated  with  public  knowledge  of 
those  attempted  sales  of  purchases. 

Currentlv.  the  rules  of  Nasdaq's 
SuperSOES  svstem  prohibit  the  use  of 
its  reserve  size  functionalitv  unless  a 
market  maker  is  displaying  at  least  1000 
shares  in  its  public  quote.  To  Nasdaq's 
knowledge,  it  is  the  only  market  or 
trading  venue  that  imposes  such  a 
display  obligation  The  NASD  claims 
that  this  requirements  was  initially 
imposed  in  th^'  belief  that  it  w'ould 
encourage  th*^  displav  r)f  larger  sized 
share  amounts  in  the  Nasdaq  market. 
The  NASD  believes  that  the  ad\ent  of 
decimaliziltion.  however,  has  resulted  in 
a  diffusion  of  trading  interest  and 
liquidity  across  multiple  price  points 
that  militates  against  the  continuous 
display  of  large  share  amounts  at  a 
single  price  level.  The  NASD  asserts 
that  this  particularlv  true  for  stocks  that 
trade  less  frequently.  In  addition,  the 
NASD  believes  that  the  continuation  of 
the  current  rule  places  NNMS  at  a 
competitive  disadvantage  to  other 
execution  s\stems  that  allow  the  use  of 
reserve  size  without  a  1000-share 
display  requirement 

.■\s  a  result.  Nasdac]  proposes  to 
eliminate  th>'  lOOO-share  display 
requirement  for  using  NNMS  reser\'e 
size  L'ndt'r  the  proposed  rule  change, 
market  makers  would  be  allowed  to  use 
NNMS'  reserve  size  anytime  they 
displayed  a  quote  of  at  least  one  round 
lot  (100  shares).  Nasdaq  would  continue 


'  l.'nder  NNM.Ss  execution  algorithm,  the  system 
executes  against  all  publicly-displayed  shares  at  the 
same  price  level  Ijelore  executing  in  time  priority 
against  reserve  size  at  that  same  price. 


its  policy  of  allowing  the  use  of  reserve 
size  even  if  a  particular  displayed 
quotation  dropped  below  100  shares 
based  on  partial,  interim,  executions 
against  that  un-updated  quote.  The 
NASD  believes  that  the  elimination  of 
the  lOOO-share  display  requirement 
makes  NNMS  reserve  size  functionality 
available  to  market  makers  on  terms 
similar  to  the  reserve  size  facilities  of 
competing  trading  systems  while 
continuing  to  encourage  the  display  of 
trading  interest  through  NNMS' 
"displayed  size  first"  execution 
algorithm. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act.*^  in 
general,  and  with  Section  15A(b)(6)  of 
the  Act."  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self'Regulaton,'  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 
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S.C.  780-3. 
C.  78o-3(b)(6). 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  wTitten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NVV..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-66  and  should  be 
submitted  by  December  4.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretory 

|FR  Doc.  01-28276  Filed  11-9-01;  8;45  am) 
BILUNG  CODE  601(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45021 :  File  No.  SR-OCC- 
2001-04] 

Selt-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  Forms  of  Margin  Collateral 

NovembHr  ri.  21)01 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act  ").'  notice  is  hereby  given  that  on 
March  9.  2001.  The  Options  Clearing 
Corporation  ("OCC  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  August  24. 
2001,  amended  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 


"17CFR20O.3O-3(a)(12). 
>  15  U.S.C.  7Bs(b)n). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
expand  the  forms  of  high  quality  debt 
securities  that  OCC  may  accept  as 
margin  collateral  to  include  non-callable 
fixed  income  debt  securities  issued  bv 
approved  government  sponsored 
enterprises. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  fe.xt  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  fortli  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements  2 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
expand  the  types  of  debt  securities  that 
clearing  members  may  deposit  with 
OCC  as  margin  collateral  The  declining 
supply  of  I'.S.  Treasur>  bills,  notes,  and 
bonds  has  been  the  subject  of  increased 
scrutiny  from  the  financial  markets.  In 
light  of  this  decreasing  supply.  OCC 
proposes  to  accept  non-callable,  fixed 
income  debt  securities  issued  bv 
approved  government  sponsored 
enterprises  ("GSEs")  as  another  form  of 
high  quality,  liquid  debt  sec:urities  that 
clearing  members  may  deposit  as 
margin.  OCC's  membership/margin 
committee  has  approved  the  debt 
securities  issued  by  two  GSEs,  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  and  the 
Federal  National  Mortgage  Association 
(Fannie  Mae),  as  being  eligible  for 
deposit.  Both  companies  are 
stockholder-owned.  Congressionallv 
chartered  corporations  with  the  public 
purpose  of  increasing  the  supplv  and 
availability  of  home  mortgages. 

In  1998.  Freddie  Mac  initiated  its 
Reference  Debt  Program  (  "RDP")  in 
order  to  finance  the  mortgages  it  retains. 
Through  the  RDP  program,  which  was 
expanded  to  include  bills  in  2000. 
Freddie  Mac  sells  large  issues  of  long 


and  short-term  non-callable  debt  (i.e., 
bills,  notes,  and  bonds)  to  provide 
investors  with  high  quality  debt 
securities.  The  debt  securities  generallv 
are  distributed  through  a  group  of 
participating  dealers  that  also  support 
secondary  trading  in  the  securities  To 
ensure  broad  based  dealer  participation. 
Freddie  Mac  limits  the  allocation  to  anv 
one  dealer  to  35  percent  of  the  offered 
amount.  The  debt  securities  are  offered 
according  to  a  predetermined  schedule 
and  issued  in  sufficient  quantities  to 
provide  investors  with  liquid  secondary 
markets. '  The  RDP  debt  securities 
issued  by  Freddie  Mac  are  the  general 
obligations  of  the  company  and  are  not 
secured  by  the  full  faith  and  credit  of 
the  U.S.  Government.  Not  all  RDP  debt 
has  been  rated.  However,  all  such  debt 
that  has  been  rated  has  received  S&P 
and  Moody's  top  ratings.  Domestic 
clearing  and  settlement  may  be  done 
through  organizations  participating  in 
one  or  more  US  clearing  systems, 
principally  the  book  entry  svstem 
operated  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  or  the  DTC 
system.  As  a  result.  OCC  will  be  readily 
able  to  perfect  its  security  interest  in 
these  securities. 

Also  in  1998.  Fannie  Mae  launched 
the  Benchmark  Debt  Program  (BDP).  its 
debt  financing  initiative  The  BDP 
model  is  almost  identical  to  the  RDP 
model.  Through  the  BDP.  Fannie  Mae 
sells  large  issues  of  non-callable  long 
and  short-term  debt  securities'*  that  are 
the  general  obligations  of  the  company 
and  are  not  secured  by  the  full  faith  and 
credit  of  the  U.S.  Government  Other 
than  the  total  value  of  securities  issued 
in  the  programs,  the  most  notable 
difference  between  the  RDP  and  BDP  is 
that  all  BDP  securities  have  been  rated 
and  have  received  Moody's  and  S&P's 
top  credit  ratings. 

The  debt  securities  issued  by  Freddie 
Mac  and  Fannie  Mae  are  liquid, 
marketable,  and  of  high  credit  quality, 
making  them  an  appropriate  form  of 
collateral.  These  characteristics  ensure 
that  OCC  will  be  readily  able  to 
liquidate  the  securities  and  realize  their 
market  value  in  order  to  cover  any 
clearing  member  default.  Securities 


'  The  Commission  has  modified  parts  of  these 
statements. 


••  .\t  the  end  of  2000.  the  total  outstanding 
notional  value  of  non-callable  RDP  bonds  and  notes 
approached  SlOO  billion  while  the  outstanding 
notional  value  of  the  non-callable  RDP  bills 
approached  $600  billion.  Freddie  Mac"s  web  site. 
^^■y»^*■  freddiemac.com.  provides  a  detailed 
description  of  the  RDP  program. 

5  .M  the  end  of  2000.  the  total  outstanding 
notional  value  of  non-callable  BDP  bonds  and  note;, 
approached  S180  billion  The  outstanding  notional 
value  of  BDP  bills  approached  S350  billion  in 
notional  value  at  the  end  of  2000.  Fannie  Mae's  web 
site.  w^tM. fanniemae.com,  provides  a  detailed 
description  of  its  BDP  program. 


hpurcuts  have  been  prescribed  to  cover 
any  market  and  liquidity  risk^  They  are 
based  upon  OCC's  analysis  of  the  daily 
volatility  of  these  issues  since  their 
launch.  The  haircuts  in  all  cases  cover 
the  largest  one-day  decline  in  the 
securities  and.  therefore,  are  considered 
appropriate. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  .^ct  and  the  rules 
and  regulations  In  particular.  OCC 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  17Afb)(3)(F) 
of  the  Act  "^  because  it  responds  to  the 
decreasing  supply  of  US.  Government 
securities  by  allowing  clearing  members 
to  deposit  other  high  quality,  liquid  debt 
securities  with  OCC  as  margin  collateral 
in  a  manner  that  safeguards  securities 
that  are  within  OCC's  custody  and 
control. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  Institute  proceediags  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


'  Technical  changes  are  also  being  made  to  Rule 
604(b)(1)  in  order  to  more  accurately  descnbe  the 
matunty  periods  of  Government  securities  for 
purposes  of  valuation  as  margin  collateral. 

615  U.S.C.  78q-l(b)(3)(F). 
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Secretary-,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspectiim  and  copying  at  the  principal 
office  of  QCC,  All  submissions  should 
refer  to  File  No.  SR-OCC-2001-04  and 
should  be  submitted  by  December  4. 
2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit\ ." 

Margaret  H.  McFarland. 
Deputy  Sacrctan . 
IFR  Dot .  01-28274  Filed  11-9-01:  8:45  am] 

BILLING  COOE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45030:  File  No.  SR-OCC- 
2001-15] 

Sell-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Relating  to 
Correspondent  Clearing  Corporations 

.\o\HmtHT  t).  ^001, 

Pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  herebv  given  that  on 
October  22.  2001.  The  Options  Clearing 
Corporation  (  "CK;C")  filed  with  the 
Securities  and  exchange  Commission 
(  "Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below.  whic;h  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  by-laws  and  rules  to 
eliminate  the  theoretical  abilitv  of 


clearing  members  to  choose  a 
correspondent  clearing  corporation. 

II.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.- 

(A).  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC  by-laws  and 
rules  to  eliminate  the  theoretical  ability 
of  a  clearing  member  to  choose  a 
correspondent  clearing  corporation  to 
act  on  the  clearing  member's  behalf  for 
purposes  of  effecting  settlements  of 
exercised  stock  options,  BOUNDs,  and 
matured  physically  settled  security 
futures  (collectively,  'physical  delivery- 
contracts").  The  current  by-laws 
describe  a  correspondent  clearing 
corporation  as  a  clearing  corporation,  as 
defined  under  the  Act,  which  by 
agreement  with  OCC  provides  facilities 
for  settling  physical  delivery  contracts. 
The  correspondent  clearing  corporation 
selected  by  a  clearing  member  to  effect 
settlement  on  its  behalf  is  referred  to  as 
a  designated  clearing  corporation. 

Presently,  National  Securities 
Clearing  Corporation  ("NSCC")  is  the 
only  entity  that  qualifies  as  a 
correspondent  clearing  corporation, 
which  therefore  negates  the  need  for 
OCC's  rules  to  allow  for  clearing 
member  choice.  OCC  does  not  anticipate 
that  any  other  entity  will  qualify  as  a 
correspondent  clearing  corporation  in 
the  foreseeable  future. '  Accordingly, 
OCC  desires  to  update  its  by-laws  and 
rules  to  reflect  the  current  reality  that 
only  NSCC  qualifies  as  a  correspondent 
clearing  corporation.  This  change 
should  not  have  any  adverse  impact  of 
the  membership. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  because  it  keeps 


K  (;FK200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


•  The  Commission  has  modiried  the  text  of  the 
summaries  prepared  by  CKX. 

'  Should  any  entity  qualify  as  a  correspondent 
clearing  corporation.  OCC  will  work  with  that 
entity  to  create  a  linked  facility  with  OCC  as  a 
correspondent  clearing  corporation  for  purposes  of 
settling  physical  delivery  contracts. 


current  OCC  by-law  and  rule  provisions 
that  address  linked  or  coordinated 
facilities  for  clearance  and  settlement  of 
transactions  in  securities,  securities 
options,  and  securities  futures. 

IBj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  w-ould  impose  any 
burden  on  competition. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  and  Rule  19b- 
4(f)(4)  thereunder  because  it  effects  a 
change  in  an  existing  service  of  OCC 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  OCC  or  for 
which  it  is  responsible,  and  it  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  the  clearing  agency  or 
persons  using  the  service.  At  any  time 
w-ithin  sixty  days  of  the  filing  of  this 
proposed  rule  change,  the  Commission 
mav  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary-  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

-    Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-2001-15  and 
should  be  submitted  bv  December  4. 
2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ■* 

Margaret  H.  McFarland, 
Deputy  Secretary 

[FR  Doc.  01-28352  Filed  11-9-01:  8;45  am] 
BILUNG  COOE  BOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45031 ;  File  No.  SR-OCC- 
2001-14] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiver)ess 
of  a  Proposed  Rule  Change  Relating  to 
the  Correction  of  an  Erroneous  Cross- 
Reference  In  Section  5(e)  of  Article  VIII 
of  the  By-Laws 

November  6.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  notice  is  hereby  given  that  on 
September  28,  2001,  the  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  items 
have  been  prepared  primarily  bv  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Article  VIII,  Section  5(e)  of 
OCC's  by-laws  to  correct  an  erroneous 
cross-reference. 2 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
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proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  l\'  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.' 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statuioiy  Basis  for,  the  Proposed  Rule 
Change 

In  1999.  OCC  filed  a  rule  change  to 
merge  its  stock  and  non-equit\-  clearing 
funds  into  a  single  clearing  fund  "  In 
that  filing,  OCC  inadvertently  neglected 
to  change  a  cross-reference  in  Section 
5(e)  of  Article  VIII  of  its  by-laws. 
Specifically,  the  reference  to  paragraph 
(c)  in  Section  4(e)[ii)  has  been  corrected 
to  refer  to  paragraph  (b) 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  because  it 
clarifies  the  meaning  of  the  referenced 
by-law  by  correcting  the  erroneous 
cross-reference. 

iBj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  anv 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  ^  and  Rule  19b- 
4(f)(1)  ^  thereunder  for  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  the  filing  of  this  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 


M- CFR  200  30-3(a)(12). 

•15  U.S.C.  r8s(b)(l). 

'  A  copy  of  the  text  of  OCC's  proposed  rule 
change  and  the  attached  exhibit  are  available  at  the 
Commission's  Public  Reference  Section  or  through 
OCC. 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  bv  OCC 

*  Securities  Exchange  .^ct  Release  Nos.  42195 
(December  8.  1999).  64  FR  58712  (File  No.  SR- 
OCC-99-091  (notice  of  filing  proposing  to  merge  the 
equity  and  non-equity  elements  of  the  OCC's 
clearing  fund);  42897  (June  5.  2000).  65  FR  36750 
IFile  No.  SR-OCC-99-091  (order  allowing  OCC  to 
merge  its  equity  and  non-equity  clearing  funds  into 
a  single  clearing  fund). 

'■5  U.S.C.  78s(b)(3)(A)(i). 

6l7CFR240.19b-4(f)(l). 


to  the  Commission  that  such  action  is 
necessajy  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  .\rX 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  w-ritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  ,^ct. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington.  DC  20549-^)609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  beU\-een  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW  , 
Washington.  DC  20549  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC  All  submissions  should 
refer  to  File  No  SR-OCC-2001-14  and 
should  be  submitted  by  December  4. 
2001. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority  ~ 

Margaret  H.  McFarland, 
Deputy  Secretan 
[PR  Doc.  01-28353  Filed  11-9-01;  8:45  am] 

BILUNG  COOE  Ml  0-01 -« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^5013;  File  No.  SR-Phlx- 
2001-97] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Numbers  1  and  2  by  the 
Philadelphia  Stocit  Exchange,  Inc. 
Relating  to  Competing  Specialists 

November  2,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  .^ct  of  1934' 
("Act"),  and  Rule  19b— i  thereunder, ^ 
notice  is  herebv  given  that  on  October 
22,  2001,  the  Philadelphia  Stock 


'  17CFR200.30-3(aH]; 
'  15  U.S.C.  78s(b)(l). 
'17  CFR  240.1 9b-» 
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Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  II.  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  The 
Exchange  filed  with  the  Commission 
Amendments  1  and  2  on  October  30, 
2001  and  October  31,  2001  respectively. 
The  Commission  is  publishmg  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  and  amendments 
from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  proposes  to  establish  a 
competing  specialist  program. 
Specifically,  the  Exchange  proposes  to 
adopt  new  Phlx  Rule  460.  which 
contains  a  specific  procedure  for 
application,  withdrawal  and 
participation  in  the  Competing 
Specialist  Program,  new  Phlx  Rule  517, 
which  integrates  Competing  Specialists 
into  the  existing  equity  allocation  rules, 
and  new  section  (f)  of  Phlx  Rule  506 
which  imposes  a  3  business  day  notice 
requirement  for  specialists  withdrawing 
from  their  equity  securities.  Phlx  also 
proposes  to  adopt  new  Phlx  Rule  229A 
providing  for  PACE  order  executions  in 
a  competing  specialist  environment  and 
new  Phlx  Rule  229B  providing  for  an 
Order  Entry  Window,  a  new  feature  of 
the  Exchange's  equity  trading  system. 
Finally,  the  Exchange  proposes  to 
amend  Phlx  Rule  155  regarding  the 
obligations  of  a  Floor  Broker  to  clarify 
the  nature  of  such  obligations  in  a 
competing  specialist  environment.  The 
following  is  the  text  of  the  proposed 
rule  change  (all  new  language  in  italics); 

Rule  229 A     Operation  of  PACE  System 
When  Competing  Specialists  Are 
Trading 

fa)  Applicability.  This  Rule  229A 
applies  only  where  a  Competing 
Specialist  (as  defined  below)  has  been 
approved  by  the  Equity  Allocation,     ^ 
Evaluation  and  Securities  Committee 
pursuant  to  Rule  460  and  has 
commenced  its  competing  specialist 
operations.  This  rule  applies  to  orders 
which  are  entered  into  the  PACE  system 
pursuant  to  Rule  229,  Philadelphia 
Stock  Exchange  Automated 
Communication  and  Execution  System. 

lb)  Defined  Terms.  Ill  "Directed 
Order"  shall  mean  an  order  that  a 
member  organization  directs  to  a 
particular  specialist  pursuant  to  an 
agreement  with  that  specialist  in  which 
the  member  organization  agrees  to  place 
orders  in  the  security  with  that 
specialist. 


(2)  "Non-Directed  Order"  shall  mean 
an  order  which  is  not  directed  to  a 
particular  specialist. 

(3)  "Directed  Specialist"  shall  mean 
the  specialist  to  whom  a  Directed  Order 
is  directed.  In  any  given  case  the 
Directed  Specialist  may  be  the  Primary 
Specialist  (as  defined  belowl  or  a 
Competing  Specialist. 

(4)  "Non-Directed  Specialist"  shall 
mean  any  specialist  other  than  the 
specialist  to  whom  a  Directed  Order  is 
directed. 

(51  "Primary  Specialist"  shall  mean 
the  primary  specialist  identified  as  such 
by  the  Equity  Allocation,  Evaluation 
and  Securities  Committee.  The  Primary 
Specialbt  may  be  either  the  Directed 
Specialist  or  the  Non-Directed  Specialist 
in  the  case  of  any  particular  Directed 
Order  The  Primary  Specialist  shall  be 
deemed  to  be  the  Directed  Specialist 
with  respect  to  any  Non-Directed  Order 

(61  "Competing  Specialist"  shall 
mean  any  competing  specialist 
identified  as  such  by  the  Equity 
Allocation,  Evaluation  and  Securities 
Committee  pursuant  to  Rule  460.  A 
Competing  Specialist  may  be  either  the 
Directed  Specialist  or  the  Non-Directed 
Specialist  in  the  case  of  any  particular 
Directed  Order. 

(7)  "PACE"  shall  mean  the 
Exchange's  automatic  order  routing, 
delivery,  execution  and  reporting  system 
for  equity  securities  which  is  governed 
by  Rule  229,  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  Svstem 

(8)  "API"  shall  mean  the  PACE 
automatic  price  improvement  feature 
which  specialists  may  elect  to  activate 
pursuant  to  Rule  229,  Supplementary 
Material  .07(cl(i). 

(9)  "Extend  API"  shall  mean  the 
PACE  quote  feature  which  a  Directed 
Specialist  may  elect  to  activate  and 
which  will  commit  the  Directed 
Specialist  to  extend  the  maximum  size 
of  his  API  guarantee  up  to  the  volume 
specified  in  the  Directed  Specialist's 
manual  principal  quote  when  the  quote 
is  at  or  part  of  the  NBBO  and  at  the 
same  time  greater  than  his  automatic 
execution  level. 

(10)  "API  Execution  Price"  shall  mean 
the  execution  price  of  an  order  which  is 
better  than  the  NBBO  price  as  a  result 
of  the  application  of  API. 

(11)  "API  Situation  "  shall  mean  a 
situation  where  (a)  Extend  API  applies, 
or  (b)  the  Directed  Specialist  has  elected 
to  activate  API  and  where  the  size  of  the 
NBBO  spread  and  the  size  of  the  order 
are  such  that  an  API  Execution  Price  is 
available  pursuant  to  the  terms  of  Rule 
229,  Supplementary  Material  Rule 
.07(c). 


(121  "Calculated  Automatic  Execution 
Level  "  shall  mean  the  lower  of  (al  the 
automatic  execution  level  established  by 
the  Specialist  under  Rule  229, 
Supplementary  Material  .05,  or(bj  the 
size  of  the  NBBO  market  if  the  Specialist 
has  activated  Volume  Check  (as  defined 
below):  provided,  however,  that  in  no 
event  shall  the  Calculated  Automatic 
Execution  Level  be  less  than  the 
minimum  automatic  execution  level 
established  bv  the  Exchange  under  Rule 
229. 

(13)  "Step-Up  API"  shall  mean  the 
PACE  system 's  quote  feature  whereby  a 
Non-Directed  Specialist  commits  to 
trade  against  any  Directed  Specialist's 
Directed  Orders  at  the  Directed 
Specialist's  API  Execution  Price    ' 

(14)  "Specialist"  "  All  references  in 
this  rule  to  a  specialist,  including 
references  to  a  Directed  Specialist,  a 
Non-Directed  Specialist,  a  Primary 
Specialist,  or  a  Competing  Specialist, 
shall  be  deemed  to  be  references  to  a 
specialist  unit  and  not  to  an  individual 
specialist. 

(15)  "Volume  Check"  shall  mean  the 
PACE  system  feature  which  may  be 
activated  by  a  specialist  on  a  security  by 
security  basis  and  which,  when 
activated,  will  prevent  the  automatic 
execution  of  incoming  orders  (within  the 
Directed  Specialist's  automatic 
execution  level)  if  the  size  of  the  NBBO 
market  is  less  than  the  size  of  the 
incoming  order. 

(cj  PACE  Guarantees  Each  specialist 
shall  determine  his  minimum  PACE 
acceptance  (delivery]  and  automatic 
execution  guarantees  with  respect  to  a 
security  as  provided  in  Rule  229.  An 
order  may  be  automatically  executed  up 
to  the  aggregate  of  the  Directed 
Specialist's  automatic  execution 
guarantee  combined  with  the  quoted 
size  of  each  Non-Directed  Specialist. 
The  price  of  any  order  automatically 
executed  against  either  the  Directed 
Specialist  or  any  Non-Directed 
Specialist  shall  he  (1)  the  NBBO,  or  (2) 
if  the  Directed  Specialist  has  activated 
API,  the  API  Execution  Price  established 
by  the  Directed  Specialist. 
Notwithstanding  Rule  229 
Supplementary  Material  .02  which 
would  otherwise  permit  each  specialist 
to  determine  whether  to  provide 
automatic  execution  parameters  to  non- 
agency  orders,  both  agency  and  non- 
agency  orders  under  Rule  229A  will  be 
executed  against  Non-Directed 
Specialists  as  provided  herein,  without 
distinction. 

(d)  PACE  Delivered  Orders  Executed 
Manually.  All  orders  which  are  to  be 
executed  manually  pursuant  to  the 
terms  of  Rule  229  shall  be  executed 
manually  by  the  Directed  Specialist. 
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(el  PACE  Order  Execution  Rules  for 
Market  and  Marketable  Limit  Orders.  In 
circumstances  where  orders  are  not  to 
be  executed  manually  pursuant  to 
subsection  (d)  above,  where  the  bid 
(offer)  is  comprised  of  an  order  on  the 
book  or  agency  interest  represented  in  a 
Directed  or  Non-Directed  Specialist's 
quote,  then  consistent  with  Rules  119, 
120  and  218,  an  incoming  eligible  sell 
(buy)  market  or  marketable  limit  order 
is  executable  based  on  price  and  time 
priority  first  against  such  book  or 
agency  interest  and  then  as  follows: 

(1)  No  Non-Directed  Specialist 
Quoting  at  NBBO.  If  at  the  time  the 
order  is  received,  there  are  no  Non- 
Directed  Specialists  quoting  at  the 
NBBO,  the  order  is  executed  against  the 
Directed  Specialist  as  provided  in  Rule 
229. 

(21  Non-Directed  Specialist  Quoting  at 
NBBO  and  Directed  Specialist  Not 
Quoting  at  NBBO.  If  at  the  time  the 
order  is  received,  any  Non-Directed 
Specialist  is  quoting  at  the  NBBO  and 
the  Directed  Specialist  is  not  quoting  at 
the  NBBO,  orders  are  to  be  executed  as 
follows: 

(A)  In  cases  that  are  not  an  API 
Situation, 

(i)  If  the  Directed  Specialist  has  not 
activated  API  or  if  the  spread  is  too 
small  to  permit  API  to  occur  pursuant 
to  Rule  229,  then  the  order  is  to  be 
automatically  executed  against  the  Non- 
Directed  Specialist  up  to  the  Non- 
Directed  Specialist  quote  size.  Any 
reminder  shall  (al  if  such  remainder  is 
equal  to  or  less  than  the  Directed 
Specialist's  Calculated  Automatic 
Execution  Level,  be  automaticallv 
executed  against  the  Directed  Specialist, 
up  to  the  Directed  Specialist's 
Calculated  Automatic  Execution  Level, 
or  (bj  if  such  remainder  is  greater  than 
the  Directed  Specialist's  Calculated 
Automatic  Execution  Level,  be  executed 
manually  by  the  Directed  Specialist:  or 

(ii)  If  the  Directed  Specialist  has 
activated  API  and  if  the  spread  is 
sufficiently  wide  to  permit  API  pursuant 
to  Rule  229  Supplementary  Material 
Rule  .07(cj,  but  the  size  of  the  order  is 
greater  than  the  Directed  Specialist's 
Calculated  Automatic  Execution  Level, 
then  the  order  would  be  executed 
manually  be  the  Directed  Specialist. 

(B)  In  an  API  Situation,  the  order 
shall  be  executed  as  follows. 

(i)  If  the  Non-Directed  Specialist  has 
activated  Step-Up  API,  the  order  shall 
be  executed  against  the  Non-Directed 
Specialist  up  to  the  Non-Directed 
Specialist's  quote  size.  Any  remainder 
shall,  if  such  remainder  is  equal  to  or 
less  than  the  Directed  Specialist  s 
Calculated  Automatic  Execution  Level. 


be  automatically  executed  against  the 
Directed  Specialist. 

(HI  If  the  Non-Directed  Specialist  has 
not  activated  Step-Up-API,  the  order 
shall  be  executed  against  the  Directed 
Specialist  as  provided  in  Rule  229. 

(31  Directed  Specialist  and  anv  Non- 
Directed  Specialist  Both  Quoting  at 
NBBO.  If  at  the  time  the  order  is 
received  both  the  Directed  and  any  Non- 
Directed  Specialists  are  quoting  at  the 
NBBO,  then,  regardless  of  which 
specialist  first  quoted  at  the  NBBO  prior 
to  the  time  the  order  was  received: 

(A)  In  cases  that  are  not  an  API 
Situation,  the  order  is  to  be  executed  as 
follows. 

(i)  If  the  Directed  Specialist  has  not 
activated  API  or  if  the  spread  is  too 
small  to  permit  API  to  occur  pursuant 
to  Rule  229,  then  the  order  is  to  be 
executed  automatically  against  the 
Directed  Specialist  if  the  order  is  less 
than  or  equal  to  the  Directed  Specialist's 
automatic  execution  level,  otherwise  (a) 
against  the  Directed  Specialist  up  to  an 
amount  (the  "Directed  Specialist's 
Component")  equal  to  (I)  his  quoted 
size,  plus  (III  the  remainder  of  the  order 
size  less  the  Non-Directed  Specialist's 
quoted  size,  and  (b)  against  the  Non- 
Directed  Specialist  up  to  the  Non- 
Directed  Specialist's  quoted  size. 

(ii)  If  the  Directed  Specialist  has 
activated  API  and  if  the  spread  is 
sufficiently  wide  to  permit  API  pursuant 
to  Rule  229  Supplementary  Material 
Rule  .07(cl,  but  the  size  of  the  order  is 
greater  than  the  Directed  Specialist's 
Calculated  Automatic  Execution  Level 
and 

(I)  If  the  Directed  Specialist's  quote 
size  is  less  than  or  equal  to  the  Directed 
Specialist's  automatic  execution  level 
established  pursuant  to  Rule  229. 
Supplementary  Material  .05.  then  the 
order  would  be  executed  manually  by 
the  Directed  Specialist,  or 

(II)  If  the  Directed  Specialist's  quote 
size  is  greater  than  the  Directed 
Specialist's  automatic  execution  level 
established  pursuant  to  Rule  229, 
Supplementary  Material  .05,  then  the 
order  would  be  executed  automaticallv 
up  to  the  Directed  Specialist's  quote 
size,  viith  the  remainder  handled 
manually  by  the  Directed  Specialist. 

(B)  In  an  API  Situation,  the  order 
shall  be  executed  as  follows: 

(i)  If  the  Non-Directed  Specialist  has 
not  activated  Step-Up  API,  the  order 
shall  be  executed  as  provided  m  Rule 
229. 

(ii)  If  the  Non-Directed  Specialist  has 
activated  Step-Up  API.  the  order  is  to  be 
executed  as  provided  in  section  (e)(3)(A) 
above 

(4)  Multiple  Non-Directed  Specialists 
In  any  case  under  (1)  through  (3)  above 


where  an  order  is  executable  in  full  or 
m  part  against  multiple  Non-Directed 
Specialists  because  they  are  each 
quoting  at  the  NBBO.  the  portion  of  the 
order  to  be  executed  against  such  Non- 
Directed  Specialists  will  be 
automatically  executed  against  them 
based  upon  time  priority 

Rule  460    Procedures  for  Competing 
Specialists 

(a)  Application 

Any  specialist  unit  approved 
pursuant  to  Rule  501  can  apply  to  the 
Exchange  to  function  as  a  competing 
specialist  unit  (as  opposed  to  a  primary 
specialist)  pursuant  to  the  following 
procedures. 

(i)  Application  to  become  a  competing 
specialist  must  be  directed  to  the  Equity- 
Allocation.  Evaluation  and  Securities 
Committee  (the  'ES  Committee'  !  m 
writing  on  the  appropriate  form 
submitted  to  the  appropriate  Exchange 
department  and  must  list,  in  order  of 
preference,  the  securities  in  which  the 
applicant  seeks  to  be  a  competing 
specialist. 

(ii)  Once  a  competing  specialist 
application  is  received  by  the  Exchange. 
a  \ATitten  notification  will  be  issued  to 
the  primary  specialist  Each  primary 
specialist  is  required  to  sign  and  date 
such  notification  acknowledging  receipt, 
and  return  the  notification  to  the 
Secunties  Department  representative 
Any  objection  by  the  primary  specialist 
m  one  or  more  of  such  specialist  s 
securities  must  be  in  venting  on  a  form 
designated  by  the  Exchange  and  filed 
with  the  Exchange  within  48  hours  of 
notice  of  the  competing  specialist  s 
application.  Only  the  primary  specialist 
can  object  to  a  competing  specialist 
application  in  his/her  securities  The 
objection  will  be  considered  bv  the 
EAES  Committee  m  reviewing  the 
application. 

All  applicant  specialist  units,  existing 
or  newly  created,  must  satisfy  the  EAES 
Committee  that  they  have  sufficient  staff 
to  enable  them  to  fulfill  the  functions  of 
a  specialist  as  set  forth  in  Rule  203,  in 
all  of  the  securities  in  which  the 
applicant  will  be  registered  either  as  a 
primary  or  a  competing  specialist  The 
EAES  Committee  will  determine 
whether  to  approve  the  application 
based  upon  the  criteria  set  forth  m  Rule 
511(bl  as  well  as  any  objection  by  the 
primary  specialist.  The  decision  may  be 
appealed  consistent  with  Exchange  Bv- 
laws  and  procedures 

(bl  Obligations 

Each  competing  specialist  unit  must 
be  registered  with  the  Exchange  as  such 
and  must  meet  the  current  minimum 
requirem.ents  for  specialists  as  set  forth 
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in  Exchange  Rules,  including  the 
minimum  capital  and  equity 
requirements,  and  must  conform  to  all 
other  performance  requirements, 
standards,  policies  and  rules  set  forth  in 
the  Rules  of  the  Exchange. 

Id  Withdrawal 

If  a  competing  specialist  seeks  to 
withdraw  from  acting  as  such  in  a 
security,  it  should  so  notify  the 
Committee  at  least  three  business  days 
prior  to  the  desired  effective  date  of 
such  withdrawal.  Withdrawal  by  a 
competing  specialist  bars  that 
Competing  Specialist  from  applying  to 
compete  in  that  same  security  for  90 
days  following  the  effective  date  of 
withdrawal.  When  the  primary 
specialist  requests  to  withdraw  from  a 
securitv.  it  shall  be  posted  for 
reallocation  by  the  EAES  Committee.  In 
the  interim,  if  the  EAES  Committee  is 
satisfied  that  a  competing  specialist  can 
continue  to  maintain  a  fair  and  orderly 
market  in  such  security,  the  competing 
specialist  shall  ser\-e  as  the  primary 
specialist  until  the  security  has  been 
reallocated   Where  there  is  more  than 
one  competing  specialist  in  the  security, 
a  priman'  specialist  shall  be  selected 
from  among  the  competing  specialists 
by  the  EAES  Committee  until 
reallocation 

Idi  Competing  Markets  in  a  Security 

HI  Notwithstanding  the  existence  of 
competing  speriulist  situations,  there  is 
only  one  Exchange  market  m  a  security. 
Each  specialist  (primary  or  competing! 
shall  quote  their  own  market. 
Competing  specialists  must  cooperate 
with  the  primary  specialist  regarding 
openings,  halts  and  reopenings  to 
ensure  that  thev  are  unitarv  One 
market,  the  Phlx  Best  Bid/Offer 
rPBBO").  will  be  disseminated. 

I  ill  Competing  and  primary  specialists 
in  a  particular  security  must  keep  each 
other  informed  and  communicate  to 
inquiring  Floor  Brokers  the  full  size  of 
any  executable  "all  or  none"  orders  or 
any  other  order  in  their  possession  that 
cannot  be  represented  in  the  published 
quote  Competing  specialists  are 
expected  to  represent  such  orders  on  a 
"best  efforts"  basis  to  ensure  the 
execution  of  the  entire  order  at  a  single 
price  or  prices,  or  not  at  all. 

Rule  229B     Order  Entn.'  Window 

Floor  Brokers  and  Specialists  may 
elect  to  enter  orders  through  an  order 
entry  window  I  the  "Order  Entry 
Window"  or  "OEW'I.  which  will  route 
orders  to  the  appropriate  specialist,  in 
accordance  with  Rule  229A.  with  all 
DEW  orders  treated  as  Non-Directed 
Orders,  as  that  term  is  defined  in  Rule 


229 A.  Specialists  may  enter  orders  only 
in  those  stocks  that  they  have  been 
approved  to  trade  as  a  specialist  by  the 
Equity  Allocation.  Evaluation  and 
Securities  Committee.  Orders  sent 
through  the  OEW  will  be  displayed  to 
the  specialist  for  a  period  of  time  to  be 
determined  by  the  Exchange.  During 
that  time,  the  specialist  can  choose  to 
interact  with  the  OEW  order.  At  the  end 
of  the  time  period,  absent  previous 
specialist  action,  the  OEW  order  will  be 
automatically  executed  or  cancelled. 

Rule  506  (new  language  is  italic) 

(aHa)  (no  change] 

(f)  If  a  specialist  seeks  to  withdraw 
from  acting  as  such  in  a  security,  it 
should  so  notify  the  Committee  at  least 
three  business  days  prior  to  the  desired 
effective  date  of  such  viithdrawal. 

Rule  517    Competing  and  Remote 
Competing  Specialist 

Rules  governing  the  approval  of 
trading  as  a  competing  specialist  and  as 
a  remote  competing  specialist  are  set 
forth  in  460.  Procedures  for  Competing 
Specialists  and  Rule  461,  PACE  Remote 
Specialist,  respectively,  and  are 
incorporated  by  reference  herein.  Rules 
500  through  599  shall  apply  both  to  the 
specialist  selected  by  the  Committee 
following  solicitation  of  applications 
under  Rule  5061a)  to  serve  as  primary 
specialist  and  to  any  competing 
specialist  approved  under  Rule  460. 
except  that  the  primary  specialist  shall 
determine  whether  a  security'  shall  be 
PACE  registered.  Applications  for 
allocation  of  competing  specialist 
privileges  pursuant  to  Rule  460  shall 
contain  the  information  required  in  Rule 
506(bl.  and  competing  specialist 
privileges  may  be  terminated  on  the 
same  basis  that  primary  specialist 
privileges  may  be  removed  and 
reallocated. 

Rule  155     General  Responsibility  of 
Floor  Brokers  (new  language  italic) 

A  Floor  Broker  handling  an  order  is 
to  use  due  diligence  to  execute  the  order 
at  the  best  price  or  prices  available  to 
him  in  accordance  with  the  Rules  of  the 
Exchange.  A  Floor  Broker  may  (al  enter 
an  order  into  the  Order  Entry  Window 
as  provided  in  Rule  229B.  or  Ibl  take  the 
order  to  the  specialist  in  that  security  on 
the  trading  floor  or.  where  there  are 
competing  specialists,  to  the  primary 
specialist  in  that  securitv 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 


the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV'  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A.  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  a  Competing 
Specialist  Program  on  the  Exchange. 
The  purpose  of  each  proposed  rule  is 
discussed  below. 

Rule  460     Procedures  for  Competing 
Specialists 

The  purpose  of  proposed  Rule  460  is 
to  establish  a  framework  pursuant  to 
which  multiple  specialists  could  trade 
on  the  equity  trading  floor  of  the 
Exchange. '  Currently,  there  is  one 
specialist  unit  (referred  to  herein  as  the 
"Primar\'  Specialist")  for  each  equity 
security  traded  on  the  floor.  This 
Primary  Specialist  is  approved  by  the 
Exchange's  Equity  Allocation. 
Evaluation  and  Securities  Committee 
(the  '"EAES  Committee")-'  pursuant  to 
applications  solicited  by  the  Exchange 
under  Rule  506(a)  and  criteria  set  forth 
in  Rule  511(b).  Those  rules,  generally, 
provide  for  the  allocation  of  equity 
securities  (commonly  called  "books")  to 
particular  specialist  units,  which  consist 
of  specialists  and  other  staffs 

Proposed  Rule  460  would  permit 
approved  specialist  units  to  apply  to 
trade  in  a  given  security  as  Competing 
Specialists.  The  Primary'  Specialist 
would  continue  to  trade  as  well  and 
would  have  certain  privileges  and 
responsibilities  that  a  Competing 
Specialist  would  not  have.*^  The 


'  The  Exchange  is  also  separately  proposing  new- 
Rule  461.  which  would  provide  for  the  trading  by 
Oimpeting  SptM:ialists  from  a  remotp  lofuition.  See 
.SR-Phix-2t)01-98   .^dditionallv.  this  proposed  rule 
change  dealing  with  Competing  Specialists  will 
have  no  impact  on  E.xchange  Rules  201 A  and  202A 
dealing  with  Alternate  Specialists.  Exchange 
specialists  .ipproved  as  .Mteniate  Specialists  may 
continue  to  trade  in  that  capacity  regardless  of  the 
existence  of  Competing  Specialists. 

*  See  By-Uw  Article  10-6  and  Rule  500. 

5  Sep  Rule  501 

"For  example,  the  Primary  Specialist  determines 
whether  or  not  a  se<;urity  will  trade  on  or  off  the 
PACE  system.  If  the  Primary  Specialist  determines 
that  the  set:urity  will  trade  on  PACE,  then  all 
(Competing  Specialists  must  trade  that  security  on 
P.\CE.  If  the  Primary  Specialist  elects  to  take  the 
security  off  the  PACE  system,  the  security  is  subject 
to  reallocation  to  another  specialist  unit  willing  to 
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Exchange's  proposal  does  not  limit  the 
number  of  Competing  Specialists  in 
each  security  (in  addition  to  the  Primarv 
Specialist),  but  each  shall  be  approved 
by  the  EAES  Committee.  Each 
Competing  Specialist  would  have  the 
same  affirmative  and  negative 
obligations  under  Phlx  Rule  203  as  are 
imposed  on  the  Primary'  Specialist. 

The  proposal  is  intended  to  attract 
additional  order  flow  to  the  Exchange. 
In  addition,  the  Competing  Specialist 
program  should  encourage  specialist 
units  to  actively  market  their  services, 
as  well  as  benefits  and  guarantees 
provided  by  Phlx  rules,  to  a  new- 
customer  base. 

Proposed  Rule  460  consists  of  four 
sections  dealing  with  application  for 
approval  as  a  Competing  Specialist,  the 
obligations  of  a  Competing  Specialist 
once  approved,  the  withdrawal  of  a 
Competing  Specialist  from  Competing 
Specialist  status  in  a  security,  and  a 
description  of  competing  markets  in  a 
seciirity.  Proposed  Rule  460(a)  provides 
that  Competing  Specialist  applications 
are  to  be  submitted  in  writing  on  the 
appropriate  form  to  the  EAES 
Committee  and  must  list  in  order  of 
preference  the  securities  in  which  the 
applicant  intends  to  function  as  a 
Competing  Specialist.  The  EAES 
Committee  will  make  a  determination 
whether  to  approve  such  application 
based  on  the  factors  set  forth  in  Rule 
5n(b)  for  the  selection  of  a  Primary 
Specialist  in  a  security,  in  addition  to 
any  objection  that  may  have  been 
registered  with  the  EAES  Committee  bv 
the  Primary  Specialist  in  that  security  " 
The  E.AES  Committee  will  not  approve 
any  application  to  act  as  a  Competing 
Specialist  in  anv  securitv  not  traded  on 
the  Exchange's  PACE  System." 


trade  the  security  on  the  P.^CE  system.  See  Rule 
520-523.  .^dditionally.  under  proposed  new  Rule 
229A  (see  t)elow).  the  Priman,  Specialist  will  be 
deemed  to  be  the  Directed  Specialist  with  respect 
to  an\  Non-Directed  Orders.  Pursuant  to  Rule  155. 
also  described  further  below,  floor  brokers  must 
represent  orders  to  the  Primary  Specialist,  except  as 
provided  for  in  proposed  Rule  229B  Under  this 
proposal,  there  must  be  a  Primary  Specialist  in 
order  for  there  to  be  Competing  Specialists. 

"  .Mthough  the  Exchange  seeks  approval  to  trade 
all  equity  securities  in  its  comjjeting  specialist 
program  the  Exchange  intends  initially  to  limit  the 
competing  specialist  program  to  common  stock  The 
Exchange  may  determine  to  include  other  equity 
securities,  such  as  Trust  Shares.  Index  Fund  Shares 
and  Trust  Issued  Receipts,  in  the  competing 
specialist  program  at  a  later  date 

'The  Exchange  notes  that  pursuant  to  Rule  522 
any  security  not  traded  on  the  PACE  system  may 
be  reallocated  to  a  specialist  that  is  willing  to  trade 
the  security  on  PACE  Thus,  if  a  securitv  is 
unavailable  to  be  traded  bv  a  Competing  Specialist 
because  it  is  not  on  P.ACE.  any  specialist  unit  which 
otherwise  may  have  applied  to  trade  the  security  as 
a  Competing  Specialist  may  apply  to  trade  the 
security  as  the  Primary  Specialist  pursuant  to  Rule 


Proposed  Rule  460(b)  establishes  that 
each  Competing  Specialist  must  be 
registered  with  the  Exchange  as  such 
and  must  meet  all  current  minimum 
requirements  for  specialists.  Thus,  each 
Competing  Specialist  is  to  meet  the 
same  minimum  standards  applicable  to 
the  Primary-  Specialist.  For  instance,  a 
Competing  Specialist  must  meet  the 
financial  responsibility  requirements  of 
Rule  703.« 

Proposed  Rule  460(c)  outlines  the 
procedures  for  Competing  Specialists 
who  wish  to  withdraw  from  the 
Competing  Specialist  program  in  a 
particular  security.  The  Competing 
Specialist  is  required  to  give  three 
business  days  notice  to  the  Exchange 
prior  to  the  withdrawal. 'o  Rule  460(c) 
would  bar  any  competing  specialist 
from  applying  for  that  same  security  for 
a  period  of  ninety  days  following  the 
effective  date  of  withdrawal 

If  a  Primary  Specialist  requests  to  be 
relieved  of  a  security,  the  securitv  is  to 
be  posted  for  reallocation  by  the  EAES 
Committee  and.  in  the  interim,  one  of 
the  Competing  Specialists  may  be 
required  to  ser\'e  as  the  Primar\- 
Specialist  until  reallocation. 

Proposed  Rule  460(d)  establishes  that 
each  Primary-  Specialist  and  Competing 
Specialist  shall  quote  its  own  market 
but  that,  nevertheless,  there  is  onlv  one 
Exchange  market  in  a  security.  That  one 
market,  the  Phlx  best  bid/offer,  is 
disseminated:  it  may  consist  of 
aggregated  sizes  of  various  specialists. 
Further,  the  rule  requires  Competing 
Specialists  to  cooperate  with  the 
Primary  Specialist  regarding  openings, 
halts  and  reopenings  to  determine  they 
are  unitary-.  It  also  requires  Competing 
Specialists  and  Primary-  Specialists  to 
keep  each  other  informed  and 
communicate  to  inquiring  Floor  Brokers 
the  full  size  of  any  orders  in  their 
possession  that  cannot  be  represented  in 
the  published  quote.  These 
requirements  are  intended  to  address 
the  co-existence  of  multiple  specialists. 

Rule  229A     Operation  of  PACE  System 
When  Competing  Specialists  .\re 
Trading 

Today.  Rule  229  governs  execution  of 
orders  on  the  PACE  system.  Because  the 
Exchange  currently  operates  under  a 
sole  specialist  system.  Rule  229  does  not 
address  how  orders  would  be  executed 
if  more  than  one  specialist  were  making 
a  market  in  a  particular  security; 


522.  Thereafter,  the  former  Primarv  Specialist  may 
apply  to  tie  a  comf>eting  specialist 

'The  Exchange's  Equity  Floor  Procedure  Advices 
would  also  apply  to  Competing  Specialists. 

'"Proposed  new  Rule  506(f)  would  also  impose 
a  ttiree-day  notice  of  withdrawal  requirement  on  all 
specialists,  including  Primary  Specialists. 


incoming  PACE  orders  are  generally 
executed  against  either  the  specialist,  at 
the  National  Best  Bid.  Offer  (   NBBO  ")." 
or  a  PACE  order  on  the  book,  as 
described  further  below. 

.New-  Rule  229A  would  provide  an 
algonthmic  handling  of  orders  through 
the  PACE  system  in  cases  where 
Competing  Specialists  are  trading.  The 
Rule  229  algorithm  determines  the 
specialist  against  which  an  incoming 
PACE  order  is  executed,  and  details  the 
amount  of  shares.  Rule  229A  builds  on 
the  guarantees  and  operation  of  the 
PACE  System,  as  provided  in  Rule  229, 
Thus,  how-  PACE  operates  is  an 
important  underpinning  of  this 
proposal 

The  PACE  System 

By  way  of  background.  PACE  is  the 
Exchange's  order  routing,  delivery, 
execution  and  reporting  svstem. 
governed  by  Rule  229.  Rule  229  is  a 
voluntary-  system,  such  that  specialists 
are  not  required  to  participate. 
Specialists  who  choose  to  participate  in 
PACE  are  required  to  provide  its 
guarantees  to  agency  orders,  including, 
among  other  things,  accepting  orders  up 
to  2.099  shares  for  delivery  and 
automatically  executing  eligible  orders 
up  to  599  shares.  Above  these  minimum 
levels,  specialists  may  set  their  delivery 
or  execution  levels  at  higher  numbers 

.Automatic  execution  is  one  of  the 
features  and  guarantees  of  PACE  Onlv 
certain  orders  are  eligible  for  automatic 
execution:  other  orders  are  handled 
manually  even  when  delivered 
electronically   Certain  conditions  cause 
PACE  orders  to  be  handled  manually, 
including  when  the  execution  price 
would  be  outside  the  high/low-  range  of 
the  day  for  that  security  (out-of-range 
protection)  and  when  the  execution 
would  be  at  a  dow-n-tick  Certain  orders 
are  subject  to  a  30  second  order 
exposure  window-  prior  to  automatic 
execution,  pursuant  to  Supplementary 
Material  .05 

Another  PACE  guarantee  under  Rule 
229  pertains  to  non-marketable  limit 
orders.  Specifically.  Supplementary- 
Matenal  .10(a)(ii)  provides  that  round- 
lot  limit  orders  up  to  500  shares  and  the 
round-lot  portion  of  PRL  limit  orders  up 
to  599  shares  which  are  entered  at  a 
price  different  than  the  P.^CE  Quote 
(non-marketable  limit  orders)  will  be 
executed  in  sequence  at  the  limit  price 
when  an  accumulative  volume  of  1.000 
shares  of  the  security  named  in  the 
order  prints  at  the  limit  price  or  better 


' '  Rule  229  refers  to  the  NBBO  as  the    PACE 
Quote." 
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on  the  New  Yorit  market '-  after  the  time 
of  entr\'  of  any  such  order  into  PACE. 
For  each  accumulation  of  1.000  shares 
executed  at  the  limit  price  on  the  New 
York  market,  the  specialist  shall  execute 
a  single  limit  order  up  to  a  maximum  of 
500  shares  for  each  round-lot  limit  order 
up  to  500  shares  or  the  round-lot 
portion  of  a  PRL  limit  order  up  to  599 
shares  This  guarantee  is  commonly 
referred  to  as  primary  market  print 
protection 

With  respect  to  non-agency  orders, 
specialists  may  choose  to  accept  non- 
agency  orders  ' '  under  Rule  229.02. 
under  the  conditions  specified  in  that 
rule.  Specialists  may  also  choose  to 
accept  orders  through  PACE  without 
participating  in  PACE  execution 
guarantees,  where  the  entering  member 
organization  has  generally  elected  not  to 
receive  such  guarantees. 

PACE  also  offers  an  automatic  price 
improvement  feature  ("API").  API  is  a 
feature  of  the  PACE  system  that 
automatical!)'  affords  price 
improvement  to  eligible  orders. 
pursuant  to  Rule  229.07(c).  Specifically. 
.•\F1  executes  at  a  price  better  than  the 
NBBO.  in  certain  situations,  by  SOI  or 
a  percentage  of  the  spread  between  the 
bid  and  offer,  as  determined  by  the 
specialist.  Even  when  a  specialist  does 
not  choose  to  activate  API,  the  specialist 
IS  required  by  Rule  229.07{c)(ii)  to 
nianurfllv  provide  double-up/double- 
duwn  prii  e  protection  to  PACE  orders. 

In  summary,  the  PACE  System  and 
Rule  229  together  provide  certain 
execution  guarantees  to  eligible  orders. 
including  automatic  execution  at  the 
NBBO 

Rule  229A     Summary 

In  cases  where  only  the  Primary 
Specialist  is  trading  a  security.  PACE 
orders  will  continue  to  be  executed  as 
provided  in  Rule  229,  and  Rule  229A 
would  not  apply.  In  cases  where 
Competing  Specialists  are  trading  a 
security.  Rule  229  would  continue  to 
apply  to  the  extent  that  it  is  not 
inconsistent  w'ith  Rule  229A.  For 
example,  the  provisions  of  Rule  229 
dealing  with  API  (as  well  as  many  of  the 
guarantees  and  obligations  of  Rule  229) 
would  continue  to  apply  in  both 


'■'Within  the  PACE  Rule.  New  York  market  refers 
to  the  primarv  market,  which  is  usually  the  New 
York  Stock  Exchange  or  the  American  Slock 
Exchange. 

' '  Agency  orders  are  defined  as  orders  entered  on 
behalf  of  a  public  customer,  and  does  not  include 
any  order  entered  for  the  account  of  a  broker-dealer, 
the  account  of  an  associated  person  of  a  broker- 
dealer,  or  any  account  in  which  a  broker-dealer  or 
an  associated  person  of  a  broker-dealer  has  anv 
direct  or  indirect  interest.  See  Securities  Exchange 
Act  Release  No  26968  (June  23.  1989).  54  FR  28141 
IJulv  5.  1989)(SR-Phlx-89-13). 


Competing  Specialist  and  sole  specialist 
situations. 

To  begin,  new  Rule  229A  would 
apply  to  PACE  orders  where  there  is  at 
least  one  Competing  Specialist  in  a 
security.  Paragraph  (b)  of  Rule  229A 
provides  a  number  of  defined  terms 
used  throughout  the  rule.  Most  notably, 
"Directed  Order"  is  defined  to  mean  an 
order  that  a  member  organization  directs 
to  a  particular  specialist  pursuant  to  an 
agreement  with  that  specialist  in  which 
the  member  organization  agrees  to  place 
orders  in  the  security  with  that 
specialist.  Any  orders  not  placed  with  a 
particular  specialist  are  called  "Non- 
Directed  Orders."  The  specialist  to 
whom  a  Directed  Order  is  directed  is 
defined  as  the  "Directed  Specialist"  and 
any  other  specialist  (regardless  of 
whether  the  Primary  Specialist  or  a 
Competing  Specialist)  is  defined  as  a 
Non-Directed  Specialist.  Thus,  the 
identity  of  the  Directed  Specialist  and 
the  Non-Directed  Specialist  is 
determined  on  an  order-by-order  basis. 
The  Primary  Specialist  '•'  is  deemed  to 
be  the  Directed  Specialist  with  respect 
to  anv  Non-Directed  Orders. 

Rule  229A  defines  a  number  of  new 
procedures  in  the  routing  and  execution 
of  PACE  orders  that  are  affected  by  the 
bid  (offer)  posted  by  each  specialist, 
whether  each  specialist  is  quoting  at  the 
NBBO.  the  automatic  execution  size  of 
each  specialist,  the  size  of  each 
specialist's  bid  (offer),  the  size  of  the 
NBBO.  the  spread  of  the  NBBO  as  it 
relates  to  (whether  API  applies) 
application  by  the  Directed  Specialist, 
the  activation  of  a  step-up  price 
improvement  feature  by  Non-Directed 
Specialists  and  the  priority  of  Non- 
Directed  Specialist's  bids  (offers).  The 
operation  of  these  factors  is  discussed 
more  fully  below. 

In  summary.  Rule  229A  expressly 
preserves  the  priority  of  the  limit  order 
book  consistent  with  Rules  119.  120  and 
218.  When  there  is  no  such  order 
involved.  Rule  229A  will  allow  the 
Directed  Specialist  to  trade  against  its 
own  directed  order  flow  and  execute 
orders  '"'  in  accordance  with  Rule  229 
where  no  other  specialist  is  at  the 
NBBO,  or  where  just  the  Directed 
Specialist  is  at  the  NBBO.  However, 
Rule  229A  also  permits  the  Non- 
Directed  Specialist  to  trade  against 
Directed  Orders.  Specifically,  when  a 


'■•The  primary  Specialist  is  the  specialist 
identified  as  such  by  the  EAES  Committee. 

'"•See  Ijjttcr  from  Oria  Behnfeldl.  Director.  Legal 
Department  New  Product  Development  Group.  Phlx 
to  John  Rtedel.  Attorney  Adviser.  Division  of 
Market  R^ulation  ("Division"),  Commission,  dated 
October  30.  2001  ("Amendment  No.  1").  Most 
reference^  to  orders  hereinafter  refer  to  an  incoming 
PACE  sell  order. 


Non-Directed  Specialist  is  at  the  NBBO, 
he  will  attract  away  from  the  Directed 
Specialist  part  or  all  of  Directed  Order, 
depending  on  the  size  of  the  order  and 
the  applicability  of  the  Directed 
Specialists  API  level.  Generally,  if  the 
Directed  Specialist  and  other  Non- 
Directed  Specialists  are  at  the  NBBO. 
the  Directed  Specialist  may  retain  part 
or  all  of  an  order  depending  on  the  size 
of  the  order  and  the  applicability  of  the 
Directed  Specialist's  API  or.  in  the  case 
of  Non-Directed  Specialists,  whether  the 
PACE  system's  step-up  automatic  price 
improvement  feature  ("Step-Up  API") 
has  been  activated  by  the  Non-Directed 
Specialist.  Where  specialists  are 
bidding/offering  at  the  same  price,  time 
priority  will  prevail,  except  that  a 
Directed  Specialist  will  be  given  priority 
over  any  Non-Directed  Specialist 
(despite  time  priority  of  any  Non- 
Directed  Specialist)  when  thev  are 
bidding  (offering)  at  the  NBBO.  Other 
factors  which  play  a  part  in  the 
direction  and  execution  of  orders  are  the 
size  of  the  NBBO  and  the  activation  of 
extended  API  by  the  Directed  Specialist, 
all  of  which  are  discussed  more  fully 
below.  Depending  on  the  circumstances, 
when  an  overage  of  order  volume  exists, 
it  will  be  sent  to  the  Directed  Specialist. 

More  specifically,  the  execution 
methodology  of  Rule  229A  is  divided 
into  three  scenarios,  discussed  in  greater 
detail  below. 

No  Non-Directed  Specialist  at  NBBO 

The  first  scenario,  covered  by 
paragraph  (e)(1),  is  where,  if  at  the  time 
the  incoming  PACE  order  is  received, 
there  are  no  Non-Directed  Specialists 
quoting  at  the  NBBO.  in  which  case  the 
incoming  order  is  executed  against  the 
Directed  Specialist  as  provided  in  Rule 
229."'  whether  or  not  the  Directed 
Specialist  is  quoting  at  the  NBBO.  The 
order  would  be  automatically  executed 
up  to  the  Directed  Specialist's  automatic 
execution  size  or  quote  size,  whichever 
is  greater.  For  instance.-"  where  the 
market  (NBBO)  for  a  particular  stock  is 
S50  X  S50.10  (10.000  x  10.000  shares), 
and  the  Phlx  market  (PBBO)  is  S50  x 
S50.15  (500  1.000  shares),  with  the  Non- 
Directed  Specialist  bidding  S49. 95  for 
500  shares,  an  incoming  order  for  1.000 


"'The  <  ros>i-refereni  ('  In  Rule  229  is  intended, 
here  and  throughout  Rule  229.^.  to  capture  the 
various  guarantees  and  situations  where  automatic 
executions  occur  under  the  P.^CE  Rule  today 

'^  In  all  of  the  examples  provided  in  this 
proposed  rule  change  for  purposes  of  illustration, 
each  specialists  maximum  automatic  execution 
level  and  .*lPI  level  Is  assumed  to  be  1.099  shares, 
and  all  quotes  reflect  the  specialist's  principal  (not 
agency)  interest,  the  order  book  is  away  from  the 
market,  and  the  PACE  systems  volume  check 
feature  (as  described  below)  has  been  activated  by 
the  specialist.  • 
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shares  would  automatically  execute 
against  the  Directed  Specialist,  whether 
he  was  bidding  S49.95  or  550.00."^  This 
is  because  the  Non-Directed  Specialist 
was  not  quoting  at  the  NBBO. 

Where  multiple  Non-Directed 
Specialists  are  quoting  at  prices  other 
than  the  NBBO.  those  quotes,  even  if 
better  than  the  quote  of  the  Directed 
Specialist,  are  not  relevant  because  the 
execution  price  against  the  Directed 
Specialist  is  generally  the  NBBO  or 
better.  This  is  consistent  with  how  the 
PACE  System  currently  operates,  as 
automatic  executions  occur  at  the 
NBBO.  regardless  of  the  (sole) 
specialist's  actual  quote. 

Non-Directed  Specialist  at  NBBO; 
Directed  Specialist  Not  at  NBBO 

Secondly.  Rule  229A(e)(2)  applies 
where  the  Directed  Specialist  is  not 
quoting  at  the  NBBO  and  at  least  one 
Non-Directed  Specialist  is  quoting  at  the 
NBBO.  In  this  sub-paragraph,  how  the 
order  is  executed  depends  on  whether 
there  is  an  API  Situation.  An  API 
Situation  is  defined  in  Rule  229A  as  a 
situation:  (a)  where  Extend  API 
applies.''*  or  (b)  where  the  Directed 
Specialist  has  elected  to  activate  .API 
and  where  the  size  of  the  NBBO  spread 
and  the  size  of  the  order  are  such  that 
an  API  Execution  Price  is  available 
pursuant  to  the  terms  of  Rule  229. 
Supplementary  Material  Rule  .07(c)  In 
essence,  an  API  Situation  is  where  an 
API  execution  price  (a  price  better  than 
the  NBBO)  can  be  given  by  the  system, 
because  the  specialist  has  activated  the 
API  feature  and  the  situation  would 
allow  it. 

In  an  API  Situation  (where  the 
Directed  Specialist  is  not  quoting  at  the 
NBBO  but  a  Non-Directed  Specialist  is). 
Rule  229A(e)(2)(B)  provides  that  the 
incoming  PACE  order  is  executed 
against  the  Directed  Specialist  at  the 
API  price,  unless  the  Non-Directed 
Specialist  quoting  at  the  NBBO  has 
activated  Step-Up  API  Step-Up  API  is 
the  PACE  system's  quote  feature 
whereby  a  Non-Directed  Specialist 


'*  If  the  Directed  Specialist  was  bidding  for  1 .200 
shares,  an  incoming  order  for  1.200  shares  would 
automatically  execute  against  him.  because  his 
1.099  automatic  execution  level  would  be  extended 
to  his  quoted  size  of  1.200  shares. 

'"Extend  .^Pl  is  defined  as  the  P,^CE  quote 
feature  which  a  Directed  Specialist  mav  elect  to 
activate  and  which  will  commit  the  Directed 
Specialist  to  extend  the  maximum  size  of  his  .^P1 
guarantee  up  to  the  volume  specified  in  the 
Directed  Specialists  manual  principal  quote  when 
the  quote  is  at  or  part  of  the  NBBO  and  at  the  same 
time  greater  than  his  automatic  execution  level   If 
the  Directed  Specialist  activates  Ex-tend  API.  an 
order  could  automatically  execute  against  the 
Directed  Specialist  for  a  size  greater  than  his 
automatic  execution  (maximum)  level,  up  to  his 
quoted  size. 


commits  to  trade  against  any  Directed 
Specialist's  Directed  Orders  at  the 
Directed  Specialist's  API  Execution 
Price. -'^  For  example,  where  the  market 
(NBBO)  for  a  particular  stock  is  S50  x 
S50.10  (10.000  X  10.000  shares),  and  the 
Phlx  market  (PBBO)  is  S50  x  S50.15  (500 
X  100  shares),  with  the  Directed 
Specialist  bidding  S49.95  for  500  shares 
(with  API  onj  and  the  Non-Directed 
Specialist  bidding  S50  for  500  shares 
(with  Step-Up  API  not  activated),  an 
incoming  order  for  1 .000  shares  would 
automatically  execute  against  the 
Directed  Specialist  at  his  API  price 
(S50.03).  Even  though  he  was  quoting  at 
a  better  price,  the  Non-Directed 
Specialist  was  unwilling  to  step  up  to 
the  Directed  Specialist's  .-^Pl  price,  such 
that  he  did  not  participate.  Thus,  if  the 
Non-Directed  Specialist  has  not 
activated  Step-Up  API.  then  Rule 
229A(e)(2)(B)(ii)  provides  that  the  order 
shall  be  executed  against  the  Directed 
Specialist. 

If  the  Non-Directed  Specialist  has 
activated  Step-Up  API.  Rule 
229A(e)(2)(B)(i)  provides  that  the  order 
shall  be  executed  against  the  Non- 
Directed  Specialist  at  the  Directed 
Specialists  API  price  up  to  the  Non- 
Directed  Specialist's  quoted  size.  Anv 
remainder  that  is  less  than  the  Directed 
Specialist's  Calculated  Automatic 
Execution  Level  ("CAEL")-'  will  be 
automatically  executed  against  the 
Directed  Specialist  at  his  API  price.  For 
example,  where  the  NBBO  is  S50  x 
S50.10  (10.000  X  10.000  shares),  and  the 
Phbc  market  is  S50  x  S50.15  (500  x  1,000 
shares),  with  the  Directed  Specialist 
bidding  S49.95  for  500  shares  (with  API 
on)  and  the  Non-Directed  Specialist 
bidding  550  for  500  shares  (with  Step- 
Up  API  activated),  an  incoming  order 
for  1.000  shares  would  be  automaticallv 
executed  as  follows:  500  shares  against 
the  Non-Directed  Specialist  at  the 
Directed  Specialist's  API  price  (S50.03) 
and  500  shares  agamst  the  Diret:ted 
Specialist  at  S50.03.  In  this  example. 


-'"Step-Up  API  does  not  apply  to  a  specialist's 
own  directed  orders,  because  API  would;  Step-Dp 
.^PI  only  applies  to  Non-Direcled  Specialists, 
because  it  is  a  way  of  stepping  up  to  someone  else's 
.^PI  price  that  would  otherwise  apply  to  that  order. 

-'  The  CAEL  is  the  lower  of  (a)  the  automatic 
execution  level  established  by  the  Specialist  under 
Rule  229.  Supplementary  Material  .05  1599  shares 
or  more),  or  (b)  the  size  of  the  NBBO  market  if  the 
Specialist  has  activated  Volume  Check  (as  defined 
below);  provided,  however,  that  in  no  event  shall 
the  Calculated  Automatic  Execution  Level  be  less 
than  the  minimum  automatic  execution  level 
established  by  the  Exchange  under  Rule  229  (599 
shares).  Volume  Check  is  the  P.\CE  system  feature 
which  may  be  activated  by  a  Specialist  on  a  security 
by  security  basis  and  which,  when  activated,  will 
prevent  the  automatic  execution  of  incoming  orders 
if  the  size  of  the  NBBO  market  does  not  equal  or 
exceed  the  Directed  Specialist's  automatic 
execution  level. 


each  specialist  receives  their  quoted 
size 

Rule  229A(e)(2){A)  applies  where 
there  is  no  API  Situation  and  the 
Directed  Specialist  is  not  quoting  at  the 
NBBO.  while  at  least  one  Non-Directed 
Specialist  is.  The  two  sub-paragraphs 
thereunder,  in  determining  against 
whom  the  order  is  executed,  focus  on 
why  there  is  no  ,^PI  Situation.  Sub- 
paragraph (i)  applies  where  the  Directed 
Specialist  has  not  activated  API  or  the 
spread  is  too  small  to  permit  API  to 
occur.'-'  In  both  cases,  the  incoming 
PACE  order  is  automatically  executable 
against  the  Non-Directed  Specialist  up 
to  the  Non-Directed  Specialists  quoted 
size,  because  the  Non-Directed 
Specialist  is  quoting  at  the  NBBO.  For 
example,  where  the  NBBO  is  S50  x 
S50.01  (10.000  X  10.000  shares),  and  the 
Phlx  market  is  S50  x  $50.15  (500  x  100 
shares),  with  the  Directed  Specialist 
bidding  S49.95  for  500  shares  (with  API 
on)  and  the  Non-Directed  Specialist 
bidding  S50  for  500  shares  (with  Step- 
Up  API  activated),  an  incoming  order 
for  1.000  shares  would  be  automaticallv 
executed  500  shares  against  the  Directed 
Specialist  and  500  shares  against  the 
Non-Directed  Specialist.  Because  the 
spread  is  too  small,  neither  API  (even  if 
activated)  are  applicable  here. 

In  another  example,  where  the  NBBO 
is  S50  X  S50.01  (10.000  x  10,000  shares) 
and  the  Phlx  market  is  S50  x  S50.15 
(2.000  X  100  shares),  with  the  Directed 
Specialist  bidding  S49.95  for  500  shares 
and  the  Non-Directed  Specialist  bidding 
S50  for  2.000  shares,  an  incoming  order 
for  2.000  would  be  automatically 
executed  against  the  Non-Directed 
Specialist  for  2.000  shares.  The  entire 
order  went  to  the  Non-Directed 
Specialist,  because  he  was  quoting  at 
the  NBBO  for  the  entire  size  of  that 
order. 

Rule  229A(e)(2)(A)(i)  further  provides 
that  any  remainder  of  an  incoming 
PACE  order  is  automatically  executed 
against  the  Directed  Specialist  up  to  the 
Directed  Specialist's  CAEL.  Referring 
back  to  the  prior  example,  where  the 
NBBO  is  S50  x  $50  01  (10,000  x  10  000 
shares)  and  the  Phlx  market  is  S.^0  « 
$50.15  (2.000  X  100  shares),  with  the 
Directed  Specialist  bidding  S50  for 
2,000  shares,  an  incoming  order  for 
2.200  shares  would  be  automatically 
executed  against  the  Non-Directed 
Specialist  for  2.000  shares  (who  was 
quoted  at  the  NBBO)  and  200  shares 
against  the  Directed  Specialist.  If  the 


-'■  API  only  operates  where  the  spread  is:  (1)  S.02 
or  greater  where  the  specialist  chooses  to  give  API 
in  the  form  of  a  percentage  of  the  spread,  or  (2) 
either  S.03  or  S  05.  depending  on  the  specialist's 
choice,  where  the  specialist  chooses  to  give  API  of 
SOI. 
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remainder  of  the  order  is  greater  than 
the  Directed  Specialist's  GAEL,  then  the 
order  is  handled  manually  by  the 
Directed  Specialist.  For  instance,  where 
the  NBBO  is  $50  v  550,01  (10,000  x 
10.000  shares)  and  the  Phlx  market  is 
S50  X  S50.15  (500  x  100  shares),  with 
the  Directed  Specialist  bidding  $49.95 
for  500  shares  and  the  Non-Directed 
Specialist  bidding  $50  for  500  shares,  an 
incoming  order  for  2.000  shares  is 
automatically  executed  500  shares 
against  the  Non-Directed  specialist  and 
1,500  shares  are  handled  manually  by 
the  Directed  Specialist. 

Rule  229A(H(2)(a)(ii)  applies  where 
there  is  no  API  situation  for  a  different 
reason.  If  there  is  not  an  API  Situation 
because,  although  the  Directed 
Specialist  has  activated  API  and  the 
spread  is  sufficiently  wide  to  permit 
.\PI,  the  size  of  the  incoming  order  is 
too  large  (it  exceeds  the  Directed 
Specialists  GAEL),  the  order  would  be 
executed  manually  by  the  Directed 
Specialist.  For  example,  where  the 
NBBO  is  550  *  $50.10  (10,000  x  10,000 
shares),  and  the  Phlx  market  is  $50  x 
550.15  (2.000  X  100  shares),  with  the 
Directed  Specialist  bidding  549.95  for 
500  shares  (with  API  on)  and  the  Non- 
Directed  Specialist  bidding  $50  for 
2.000.  an  incoming  order  fur  2,000 
shares  would  be  manually  handled  by 
the  Directed  Specialist,  because  the 
volume  of  the  incoming  order  (2,000 
shares)  exceed  the  Directed  Specialists 
GAEL — both  his  automatic  execution 
level  (1,099  shares)  and  his  quote  size 
(500  shares). 

Directed  Specialist  and  a  Non-Directed 
Specialist  at  NBBO 

The  third  situation  is  where  the 
Directed  Specialist  and  a  Non-Directed 
Specialist  are  quoting  at  the  NBBO;  Rule 
229A(e)(3)  applies.  The  execution  of  the 
incoming  PACE  order  depends  on 
whether  there  is  an  API  Situation, 
regardless  of  which  specialist  quoted  at 
the  NBBO  first.  Rule  229A(e)(3)(A) 
applies  where  there  is  no  API  Situation 
Pursuant  to  Rule  229A(e)(3)(A)(i).  if  the 
Directed  Specialist  has  not  activated 
API  or  if  the  spread  is  too  small  for  API 
to  occur,  the  order  is  to  be  executed 
automatically  against  the  Directed 
Specialist  if  it  is  within  his  automatic 
execution  level,  otherwise  against  the 
Directed  Specialist  up  to  his  quoted 
size,  then  against  any  Non-Directed 
Specialist  quoting  at  the  NBBO  up  to  his 
quoted  size,  with  the  remainder 
manuallv  against  the  Directed 
Specialist  Thus,  the  Directed  Specialist 
has  priority  up  to  his  quoted  size, 
regardless  of  whether  any  Non-Directed 
Specialist  mav  have  quoted  at  the  NBBO 
first. 


For  example,  where  the  NBBO  is  $50 
X  $50.01  (10,000  X  10,000  shares),  and 
the  Phlx  market  is  $50  x  $50. 15(1 ,000 
X  100  shares),  with  the  Directed 
Specialist  bidding  $50  for  500  shares 
and  the  Non-Directed  Specialist  bidding 
$50  for  500  shares,  an  incoming  order 
for  1.000  shares  would  automatically 
execute  against  the  Directed  Specialist. 
An  incoming  order  for  1,500  shares 
would  automatically  execute  against  the 
Directed  Specialist  for  1,000  shares  and 
against  the  Non-Directed  Specialist  for 
500  shares. 

The  size  of  the  order  may  result  in 
manual  handling  of  the  Directed 
Specialist's  portion.  For  instance, 
referring  back  to  the  prior  example,  an 
incoming  order  for  1.700  shares  would 
automatically  execute  against  the  Non- 
Directed  Specialist  for  500  shares,  and 
1,200  shares  would  be  handled 
manually  by  the  Directed  Specialist. 
The  1,200  shares  exceeds  the  Directed 
Specialist's  automatic  execution  level, 
as  well  as  his  quote  size. 

In  a  similar  example,  where  the  NBBO 
is  $50  X  $50.01  (500  X  10.000  shares), 
the  Phlx  market  is  $50  x  $50.15  (400  x 
100  shares),  the  Directed  and  Non- 
Directed  Specialist  are  each  bidding  $50 
for  200  shares,  an  incoming  order  for 
1.000  shares  would  automatically 
execute  200  shares  against  the  Non- 
Directed  Specialist  and  800  shares 
would  be  handled  manually  by  the 
Directed  Specialist.  Only  200  shares 
would  automatically  execute  in  this 
example  because  800  shares  (although 
within  the  Directed  Specialist's 
automatic  execution  level)  exceeds  the 
NBBO  si?R  (which  is  500  shares).  Thus. 
800  shares  exceeds  the  Directed 
Specialist's  GAEL.-' 

Where  the  NBBO  is  $50  x  $50.01 
(10.000  X  10.000  shares)-"*  and  the  Phlx 
market  is  $50  x  $50.15  (1.700  shares  x 
100  shares)  with  the  Directed  Specialist 
is  bidding  $50  for  1 .200  shares  and  the 
Non-Directed  Specialist  is  bidding  $50 
for  500  shares,  an  incoming  order  for 
2.000  shares  would  automatically 
execute  500  shares  against  the  Non- 
Directed  Specialist,  1,200  shares 
automatically  against  the  Directed 
Specialist  and  300  shares  would  be 
manually  handled  by  the  Directed 
Specialist;  this  is  because  the  Directed 
Specialist's  quoted  size  of  1,200  shares 
is  greater  than  his  automatic  execution 
level  of  1,099  shares. 


-'  If  volume  check  were  not  activated,  the  order 
would  havt  automatically  executed. 

■'*  Telephone  call  between  Carla  Behnfeldt. 
Director.  Legal  Department  New  Product 
Development  Group.  Phlx  and  |ohn  Riedel. 
Attorney  Adviser,  Division,  Commission,  dated 
October  31^  2001  ("Amendment  No.  2"). 


Where  the  Directed  Specialist  is 
bidding  for  500  shares  and  the  Non- 
Directed  Specialist  is  bidding  for  1,200 
shares,  an  incoming  order  for  2,000 
shares  would  automatically  execute 
1,200  shares  against  the  Non-Directed 
Specialist  and  800  shares  against  the 
Directed  Specialist;  this  is  because  800 
shares  is  less  than  the  Directed 
Specialist  GAEL. 

There  is  a  second  scenario  where 
there  is  no  .\PI  situation,  which  is 
covered  by  Rule  229A(e)(3)(A)(ii).  If  the 
Directed  Specialist  has  activated  API 
and  the  spread  is  sufficiently  wide  for 
API  to  occur,  but  the  order  size  is  too 
big  (it  exceeds  the  Directed  Specialist's 
GAEL  and  the  Directed  Specialist's 
quote  size  exceeds  his  automatic 
execution  level),  then  the  order  woidd 
be  automatically  executed  up  to  the 
Directed  Specialist's  quote  size,  with  the 
remainder  handled  manually  by  the 
Directed  Specialist.  For  example,  where 
the  NBBO  is  $50  x  $50.10  (10,000  x 
10,000  shares),  and  the  Phlx  market  is 
$50  X  $50.15  (1.700  x  100  shares),  with 
the  Directed  Specialist  bidding  $50  fot 
1.200  shares  and  the  Non-Directed 
Specialist  bidding  $50  for  500  shares,  an 
incoming  order  for  2,000  shares  would 
automatically  execute  500  shares  against 
the  Non-Directed  Specialist  and  1,200 
shares  against  the  Directed  Specialist, 
with  the  remaining  300  shares  handled 
manually  by  the  Directed  Specialist. 
The  1,200  shares  was  automatically 
executed  against  the  Directed  Specialist 
because  that  was  his  quote  size  (even 
though  greater  than  his  automatic 
execution  size). 

If  the  order  size  exceeds  the  Directed 
Specialist's  GAEL,  but  his  quote  size 
does  not  exceed  his  automatic  execution 
level,  then  the  order  would  be  handled 
manually  by  the  Directed  Specialist.  For 
example,  where  the  NBBO  is  $50  x 
$50.10  (10,000  X  10,000  shares)  and  the 
Phlx  market  is  $50  x  $50.15  (1,700  x  lOO 
shares),  with  the  Directed  Specialist 
bidding  $50  for  600  shares  and  the  Non^ 
Directed  Specialist  is  bidding  $50  for 
500  shares,  an  incoming  order  for  2.000 
shares  would  automatically  execute  500 
shares  against  the  Non-Directed 
Specialist  and  1.500  shares  would  be 
handled  manually  by  the  Directed 
Specialist.  In  this  example,  the  Directed 
Specialist's  portion  is  handled  manually 
because  bis  quote  size  is  less  than  his 
automatic  execution  level. 

Even  if  there  is  an  API  Situation,  this 
result  may  occur — that  the  Directed 
Specialist  gets  priority  and  an  automatic 
execution  up  to  his  quoted  size  or  the 
ability  to  execute  the  entire  order 
manually — where  the  Non-Directed 
Specialist  has  not  activated  Step-Up 
API.  This  is  provided  for  in  Rule 
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229A(e)(3)(B)(ii),  which  cross-references 
Rule  229A(e)(3)(A} 

If  there  is  an  API  situation  where  a 
Non-Directed  Specialist  is  quoting  at  the 
NBBO  and  the  Directed  Specialist  is  not. 
then  how  an  incoming  order  is  executed 
depends  on  whether  the  Non-Directed 
Specialist  has  activated  Step-Up  API.  If 
the  Non-Directed  Specialist  has  not 
activated  Step-Up  API.  the  order  is 
executable  against  the  Directed 
Specialist  at  the  Directed  Specialists 
API  price,  and  pursuant  to  Rule 
229A(e)(3)(A)(i)and  (ii). 

For  example,  where  the  NBBO  is  $50 
x  $50.10  (10.000  >  10,000  shares),  and 
the  Phlx  market  is  $50  x  $50.15  (1.700 
X  100  shares),  with  the  Directed 
Specialist  bidding  $50  for  1.200  shares 
(with  .API  on)  and  the  Non-Directed 
Specialist  bidding  $50  for  500  shares 
(with  Step-Up  API  not  activated),  an 
incoming  order  for  1 .000  shares  would 
automatically  execute  against  the 
Directed  Specialist  at  S50.03. 

An  incoming  order  for  2,000  shares 
would  execute  as  follows  against  the 
Directed  Specialist:  1,200  shares 
automatically  at  the  Directed 
Specialist's  API  price  ($50.03)  and  800 
shares  to  be  handled  manually  In  this 
example,  the  Non-Directed  Specialist 
does  not  participate  in  the  incoming 
order  because  he  was  unwilling  to  step 
up  to  the  Directed  Specialist's  API  price 
of  $50.03.  This  example  also  illustrates 
that  1,200  shares  automatically  execute 
against  the  Directed  Specialist,  even 
though  his  automatic  execution  level  is 
only  1,099  shares  because  his  quote  size 
of  1,200  shares  extended  his  automatic 
execution  size  to  1.200  shares 

If  the  Non-Directed  Specialist  has 
activated  Step-Up  API.  the  order  is 
executable  against  the  Directed 
Specialist  at  the  Directed  Specialist's 
API  price  up  to  the  Directed  Specialist's 
quoted  size,  and  then  against  tihe  Non- 
Directed  Specialist,  up  to  his  quoted 
size,  with  the  remainder  to  the  Directed 
Specialist.  If  the  Directed  Specialist's 
quote  size  is  greater  than  his  automatic 
execution  level,  then  the  remainder  is 
automatically  executed  up  to  the  quote 
size  and  the  rest  is  handled  manually 
If  the  Directed  Specialist's  quote  size  is 
less  than  his  automatic  level,  then  the 
remainder  is  either  all  automatically 
executed  or  all  handled  manually, 
depending  on  the  size. 

For  example,  where  the  NBBO  is  $50 
X  $50.10  (10.000  X  10.000  shares),  and 
the  Phlx  market  is  $50  x  $50.15  (1700 
X  100  shares),  with  the  Directed 
Specialist  bidding  $50  for  1.200  shares 
(with  API  on)  and  the  Non-Directed 
Specialist  bidding  $50  foi  500  shares 
(with  Step-Up  .\PI  activated),  an 
incoming  order  for  1 .000  shares  would 


automatically  executed  against  the 
Directed  Specialist,  because  1,000 
shares  is  within  the  quoted  size 

An  incoming  order  for  2.000  shares 
would  execute  as  follows:  500  shares 
automatically  against  the  Non-Directed 
Specialist  at  the  Directed  Specialist's 
API  price  of  $50.03.  1 ,200  shares 
automatically  against  the  Directed 
Specialist  at  the  API  price,  and  300 
shares  would  be  handled  manually  by 
the  Directed  Specialist;  this  is  because 
the  order  was  automatically  executed  up 
to  his  quote  size  with  the  remainder 
handled  manually. 

The  next  example  demonstrates  how 
the  size  of  the  quote  impacts  the 
outcome.  First,  where  the  market 
(NBBO)  for  a  particular  stock  is  $50  x 
S50  10  (10,000  X  10,000  shares),  and  the 
Phlx  market  (PBBO)  is  $50  x  $50.15 
(2700  X  100  shares),  with  the  Directed 
Specialist  bidding  $50.00  for  1.200 
shares  (with  API  on)  and  the  Non- 
Directed  Specialist  bidding  S50  for 
1.500  shares  (with  Step-Up  .API 
activated),  an  incoming  order  for  2.000 
shares  would  execute  as  follow^s:  1.200 
shares  automatically  against  the 
Directed  Specialist  at  his  API  price  of 
$50.03  and  800  automatically  against 
the  Non-Directed  Specialist  at  the 
Directed  Specialist's  API  price  This 
example  shows  that  the  Directed 
Specialist  has  priority  and  gets  filled 
first  up  to  his  quoted  size. 

Multiple  Non-Directed  Specialists 

Rule  229A(e)(4)  provides  that  where 
multiple  Non-Directed  Specialists  are 
quoting  at  the  NBBO.  each  will  be 
treated  with  time  prioritv  For  example, 
where  the  NBBO  is  $50  x  $50.10  (10.000 
X  10.000  shares),  and  the  Phlx  market  is 
$50  X  $50.15  (2.200  x  100  shares),  with 
the  Directed  Specialist  bidding  $50  for 
1.200  shares  (with  .\P1  on)  at  10:05  AM. 
Non-Directed  Specialist  1  bidding  $50 
for  500  shares  (with  Step-Up  .API 
activated)  at  10:00  AM.  and  Non- 
Directed  Specialist  2  bidding  $50  for 
500  shares  at  10:01  AM,  an  incoming 
order  for  2.000  shares  would 
automatically  execute  against  the 
Directed  Specialist  for  1 .200  shares  at 
his  API  price  of  $50.03,  500  shares 
against  Non-Directed  Specialist  1  at 
$50.03  and  300  shares  against  Non- 
Directed  Specialist  2  at  $50.03. 

Rule  155     General  Responsibility  of 
Floor  Brokers 

Rule  155  currently  provides  that  a 
Floor  Broker  is  to  use  due  diligence  to 
execute  orders  at  the  best  prices 
available  to  him  in  accordance  with  the 
Rules  of  the  Exchange.  This  rule  is 
proposed  to  be  revised  to  establish  how 
a  Floor  Broker  may  discharge  his  or  her 


due  diligence  obligation  where  there  is 
more  than  one  specialist.  As  revised,  the 
Floor  Broker's  obligation  would  be 
discharged  if  he  or  she  (a)  enters  the 
order  into  the  Order  Entrv  Window- 
under  Rule  229B  (see  below),  or  (b) 
takes  the  order  to  the  specialist  in  that 
security  on  the  trading  floor  or.  where 
there  are  competing  specialists,  to  the 
Primar.  Specialist  in  that  security  This 
rule  is  intended  to  establish  that  Floor 
Brokers  must  represent  orders  to  the 
Primar\'  Specialist,  unless  relying  on  the 
Order  Entr>-  Window  of  Rule  229B. 

Rule  229B    Order  Entry  Window- 
New  Rule  229B  would  provide  for  a 
new  feature  of  the  Exchange's  equity 
trading  svstem.  the  Order  Entrv  Window 
!"OEW")  The  OEW^  would  allow 
members  the  ability  to  access  or  probe 
the  internal  Phlx  market  Specialists 
may  enter  orders  only  in  those  stocks 
that  they  have  been  approved  to  trade  as 
a  specialist  by  the  EAES  Gommittee. 
Orders  entered  into  the  OEW  will  be 
routed  to  the  appropriate  Phlx 
specialists  (Competing  and  Primaiy),  in 
accordance  with  Rule  229A  as  a  Non- 
Directed  Order.-"'  For  example,  where 
there  is  no  Competing  Specialist  quoting 
at  the  NBBO.  the  OEW  would  route  an 
incoming  order  to  the  Directed 
Specialist — in  this  example,  the  Primary 
Specialist.  Unlike  PACE  orders, 
however,  orders  routed  to  a  specialist  by 
the  OEW  will  not  be  immediateK 
executed  according  to  the  Rule  229A 
algorithm  but  will  be  displayed  for  a 
period  of  time,  to  be  determined  by  the 
Exchange.  During  that  time,  the 
specialist  can  choose  to  interact  with 
the  OEW  order.  For  instance,  the 
specialist  may  choose  to  execute  the 
order.  .W  the  end  of  the  time  period, 
absent  previous  specialist  action,  the 
OEW  order  will  be  automatically 
executed,  if  executable,  or  cancelled. 
The  OEW  is  intended  to  ser\'e  as  an 
order  routing  mechanism  for  Floor 
Brokers  as  well  as  specialists  seeking  to 
access  other  specialists'  markets. 

Rule  517 

Proposed  Rule  517  incorporates  Rules 
460  and  461  by  reference  into  the  500 — 
599  series  of  Exchange  rules.  The 
purpose  of  Rule  517  is  to  integrate  the 
provisions  of  the  Competing  Specialist 
and  Remote  Specialist  rules  into  the 
existing  framework  for  allocation  of 
securities  and  specialist  performance 
evaluation. 


^^Thus.  the  Primary  Specialist  will  be  <leemed  to 
he  the  Directed  Specialist  with  all  OEW  orders. 
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2.  Statutory  Basis 

The  Exrhango  believes  that  the 
prupnsofi  rule  change  is  consistent  with 
section  6(b)  of  the  Act  2f>  in  general,  and 
furthers  the  objectives  of  section 
fi(b)(5)  -"  in  partirular,  in  that  it  is 
designed  to  prf)nii)te  lust  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest:  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Specifically, 
the  proposed  rule  change  will  permit 
member  firms  to  direct  order  flow  to  the 
specialist  of  their  choice  and  promotes 
competition  to  provide  the  best  market. 

B  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
pmposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
[lubliration  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

[A]  Bv  order  approve  such  proposed 
rule  change,  or. 

[Bl  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
>hould  be  disapproved. 

1\'.  Solicitation  of  Comments 

Intpresti'd  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretar}'.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-98  and  should  be 
submitted  by  December  4.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^'* 

Margaret  H.  McFarland, 

Deputy  Secretar}'. 

(FR  Dor  01-28272  Filed  11-9-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-45014;  File  No.  SR-Phlx- 
2001-98). 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange.  Inc.  Relating  to 
Remote  Specialists 

November  2.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ' 
("Act  "),  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  October 
22.  2001,  the  Philadelphia  Stock 
Exchange,  Inc  ,  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commi.ssion  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  The  Phlx 
submitted  to  the  Commission 
Amendment  No.  1  on  November  1, 
2001.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


"ISDS.C  78nb). 
^' 15  U.S.C  78f(b)(5) 


"  17  CFl<  20O.3O-3(aKl2). 

nsu.sx:.  78s(b)(i) 

M7CFg240.19b-4. 


I.  Self-Reguiaton'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  proposes  to  establish  a  remote 
specialist  program.  Specifically,  the 
Exchange  proposes  to  adopt  new  Phlx 
Rule  461.  PACE  Remote  Specialists.  The 
text  of  the  proposed  rule  is  set  forth  in 
hill  below. 

Rule  461     PACE  Remote  Specialist 

P.'KCE  terminals  and  related 
equipment  will  be  provided  to  member 
organizations  for  trading  by  remote 
specialists.  The  terminals  will  be  linked 
to  the  PACT  Trading  System  and  will 
provide  the  same  functionality  as  is 
available  to  on-floor  specialists.  All 
orders  to  remove  specialists,  including 
ITS  commitments  and  administrative 
messages,  will  be  processed  the  same  as 
orders  and  ITS  Commitments  to  an  on- 
floor  specialist.  Floor  Broker  orders  will 
be  routed  to  remote  specialists  under 
the  same  criteria  by  which  they  are 
routed  to  on-floor  specialists,  there  will 
be  no  remote  floor  brokerage  services. 
The  following  shall  apply  to  remote 
specialists: 

(a)  All  rules  and  policies  of  the  Board 
of  Governors  of  the  Exchange  shall 
applv  except  as  specifically  excluded  or 
amended  under  this  section. 

(b)  .■Kny  specialist  unit  approved 
pursuant  to  Rule  501  may  apply  to  the 
Equity  Allocation.  Evaluation  and 
Securities  Committee  (the  "EAES 
Committee  ")  to  trade  as  a  remote 
specialist,  pursuant  to  this  Rule  and 
Rule  511(b). 

(c)  Unless  the  EAES  Committee 
specifically  authorizes  otherwise, 
participating  specialist  units  shall  be 
prohibited  from  trading  remotely  any 
securities  which  are  currently  being 
traded  on-floor  by  that  specialist  unit. 
Individual  securities  may  not  be  traded 
by  one  specialist  unit  in  more  than  one 
Phlx  remote  location  under  any 
circumstances. 

(d)  The  number  and  identity  of 
specialty  securities  that  may  be  traded 
remotely  by  any  specialist  unit  shall  be 
determined  by  the  EAES  Committee  on 
a  case  bv  case  basis 

(e)  All  non-electronic  layoff  orders 
entered  on  another  exchange  shall  be 
recorded  and  submitted  to  the  Exchange 
pursuant  to  Exchange  procedures 

(f)  All  rule,  by-law  and  (Certificate  of 
Incorporation  references  pertaining  to 
the  trading  floor  of  the  Exchange  shall 
be  deemed  to  include  any  bids,  offers, 
orders  and  trading  done  remotelv.  and 
all  such  bids,  offers,  orders  and  trades 
shall  be  deemed  to  be  Phlx  bids,  offers, 
orders  and  executions  on  the  Exchange. 

(g)  A  written  confidentiality  policy 
regarding  the  location  of  equipment  and 
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access  to  information,  terminals  and 
equipment  must  be  adopted  bv  the  firm 
and  filed  with  and  approved  by  the 
Exchange  prior  to  the  commencement  of 
remote  trading.  Moreover,  this  policv 
must  conform  to  all  of  the  requirements 
set  forth  in  the  rules  of  the  Exchange, 
including,  but  not  limited  to  rules 
dealing  with  the  specialist's  book.  In 
accordance  therewith,  reasonable 
principles  must  be  applied  to  limit 
access  by  non-specialists  to  remote 
specialist  facilities  and  information,  and 
to  limit  remote  specialists'  access  to  and 
from  other  proprietary  trading  venues, 
including  access  from  outcry  or  visible 
communication,  intentional  or 
otherwise  Access  to  the  area  designated 
as  that  of  the  remote  specialist  shall  be 
restricted  to  the  specialist,  assistant 
specialist,  backup  specialist,  clerks, 
designated  management  of  the 
specialist,  and  Exchange  authorized 
personnel,  consistent  with  the  rules  of 
the  Exchange 

(h)  Provisions  regarding  dress  code, 
smoking  and  the  requirement  in  Rule 
108  that  birds  and  offers  be  made  within 
six  feet  of  the  post  shall  not  applv.  Rule 
204.  Hours,  and  Floor  Procedure  Advice 
E-1  shall  not  apply,  provided  that  the 
specialist  shall  be  immediately  available 
by  dedicated  telephone  line  at  all  times 
required  by  the  Floor  Procedure 
Committee. 

(i)  Exchange  correspondence, 
memoranda,  bulletins  and  other 
publications  shall  be  sent  to  remote 
specialists  via  electronic  mail,  if 
available,  and  via  U.S.  mail  or  overnight 
delivery,  as  well  as  other  web-based 
means,  as  they  become  available 

(j)  All  remote  specialists  will  have 
dedicated  telephone  access  to  the 
physical  trading  floor  Any  regulatory- 
requirements  including  trading  halts, 
trading  practices,  policies,  procedures 
or  rules  requiring  floor  official 
involvement  will  be  coordinated  bv 
Exchange  personnel  with  the  remote 
specialist  through  the  dedicated 
telephone  line. 

(k)  Servicing  of  PACE  terminals  and 
related  equipment  shall  be  by  Exchange 
authorized  personnel  only.  Remote 
specialists  may  not  link  any  hardware  or 
software  to  enhance  any  of  the  svstems 
or  functionality  without  first  requesting 
in  writing  and  receiving  approval  to  do 
so  from  the  Exchange. 

(1)  The  Exchange's  examination 
program  will  include  the  remote 
specialist  operations.  Every  firm  must 
submit  specific  supervisory  procedures, 
in  accordance  with  the  Exchange's 
Examinations  procedures,  relating  to  the 
remote  specialist  operations  and 
appropriate  identification  of  all 
individuals  who  will  have  access  to  the 


remote  specialist  operation,  including 
all  super\'isor\'  personnel. 

(m)  Any  arbitration  or  disciplinary 
action  arising  out  of  trading  activity 
pursuant  to  this  section  would  be 
subject  to  Rules  950  and  960 
respectively  regardless  of  the  remote 
location  of  the  trade  or  dispute. 

(n)  "Remote  Authorization" 
Requirement.  Each  remote  P.^CE 
terminal  assigned  and  registered  by  the 
Exchange  will  require  a  non-transferable 
Remote  Authorization,  and  will  be 
subject  to  the  following: 

(1)  Each  approved  specialist  unit  mav 
be  authorized  to  trade  such  number  of 
issues  remotely  as  the  EAES  Committee 
may  determine  on  a  case  by  case  basis. 

(2)  Each  remote  specialist  must  have 
at  least  one  registered  Exchange 
membership. 

(A)  A  specialist  unit  may  be 
authorized  to  obtain  additional  Remote 
-Authorizations  for  qualified  registered 
clerks  to  access  PACE  in  support  of  the 
specialist  unit 

(B)  All  specialists  and  registered  clerk 
Remote  .Authorization  holders  must  be 
approved  by  the  E.AES  Committee  after 
they  have  completed  the  following; 

(i)  File  a  Remote  .Authorization 
application  with  the  Exchange 

(ii)  Completion  of  the  required  floor 
training  program  On-site  floor  training 
would  be  waived  for  current  floor 
specialists  and  registered  clerks  who 
transfer  to  remote  specialist  operations. 
The  on-site  fioor  training  period  could 
also  be  waived  by  the  EAES  Committee 
in  exceptional  circumstances,  if  other 
arrangements  are  made  with  and 
approved  by  the  Exchange  In  such 
exceptional  circumstances,  a  waiver 
will  be  permitted  if  the  Committee  is 
assured  that  the  person  requesting  the 
waiver  has  made  other  arrangements 
that  ensure  the  person  meets  all  of  the 
requirements  listed  below  However,  the 
on-site  fioor  training  period  will  not  be 
waived  for  easily  remedied  reasons  such 
as  geographical  location  or 
inconvenience,  and  will  include,  among 
other  things. 

— Questioned  trade  procedures 
— Communication  procedures  with 
Floor  Brokers.  P.ACE  Desk, 
Surveillance.  Svstems  Support,  and 
ITS  coordination  with  the  floor 
— The  remote  competing  specialist 
program  and  Unlisted  Trading 
Privilege  {"LTP"!  applications  and 
procedures 
— Allocations  and  procedures 
— Book  or  symbol  change  procedures 
— Trading  Halt  procedures 
— Floor  official  rulings 
— Minor  Rule  Plan  V'lolations  policies 

and  application 
— Books  and  Records/ reports  available 


— Explanation  of  the  specialist 
performance  evaluation  categories 
and  procedures 

— Certain  other  rules  and  policies 
deemed  appropriate  by  the  Exchange 
(e.g..  Limit  Order  Display  Rule,  auto- 
executions.  Price  Improvement,  etc.) 

— ITS  Quick  Reference  Card 

(iii)  Successful  completion  of  any 

applicable  state  requirements. 

(iv)  Submission  of  fingerprint  records 

to  the  Phlx. 

(3)  Each  remote  specialist  firm  will  t>e 

evaluated  under  the  Exchange's 

specialist  evaluation  program. 

n.  SeIf-Regulalor>  Organization's 
Statement  of  the  Purpose  of.  and 
Statutor\  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below  Phlx  has  prepared 
summaries,  set  forth  in  sections  A.  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulator,-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  rules  to  permit 
competing  Phlx  specialist  units  *  to 
conduct  specialist  trading  activities  off 
the  Phlx  trading  floor  using  the  P.ACE 
terminal,  trading  system,  including  the 
Exchanges  Order  Entr>  Window  feature 
of  the  Exchange  s  equity  trading 
system  z* 

Specialists  currently  access  the  PACE 
system  only  from  the  Exchange's 
physical  trading  floor,  and  all  market 
making  occurs  on  that  floor  '•  Under  the 
remote  program  being  proposed, 
specialists  will  have  the  abilitv  to  access 
the  P.ACE  system  from  approved  remote 
locations  using  PACE  terminals.  Like 
floor  specialists,  remote  specialists  will 


'Currenlly.  only  one  specialist  unit  is  selected  as 
the  specialist  in  any  given  security  Phlx  is  filing, 
contemporaneously  with  this  filing,  proposed  Rule 
460.  Pnx;edures  for  Competing  Specialists,  which 
establishes  rules  for  trading  by  more  than  one 
specialist  unit  in  anv  given  security  See  SR-Phlx- 
2001-97 

♦  PACE  is  the  Exchange's  automatic  order  routing, 
delivery,  execution  and  reporting  system  for  equity 
secunties  which  is  governed  by  Rule  229. 
Philadelphia  Stock  Exchange  Automated 
Communication  and  Execution  System  See  also 
proposed  Rule  229A  in  SR-Phlx-'2001-<»7 

^  Eligible  order  entry  firms  may  route  orders  into 
the  PACE  System  as  well 
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receive  orders,  commitments  over  the 
Intermarket  Trading  System  ("ITS"), 
and  administrative  messages  through 
the  P.^CE  system.  The  Exchange  will 
provide  Phlx  competing  specialist  firms 
the  option  to  operate  remotely  under 
existing  Exchange  systems  and  rules, 
while  retaining  the  ability  to  permit 
specialists  to  trade  on  the  physical 
trading  floor.  All  bids,  offers,  orders  and 
executions,  occurring  within  PACE  or 
otherwise,  whether  conducted  on  the 
floor  or  electronically  from  remote 
locations,  will  be  considered  to  be  bids, 
offers,  orders  and  executions  occurring 
on  the  Exchange  All  rule,  by-law  and 
Certificate  of  Incorporation  references  to 
the  trading  floor  of  the  Exchange  shall 
be  deemed  to  include  bids,  offers,  orders 
and  executions  done  remotely,  which 
shall  also  be  deemed  to  be  on  the 
E.xchange.'' 

To  authorize  the  remote  specialist 
program,  the  Exchange  proposes  to 
adopt  Phlx  Rule  461.  The  introductory 
part  of  Phlx  Rule  461  generally  provides 
that  the  Exchange  will  provide 
terminals  linked  to  the  PACE  system  for 
specialist  trading  in  remote  locations 
with  the  same  functions  that  are 
available  to  on  floor  specialists.  The 
remainder  of  proposed  Phlx  Rule  461 
describes  how  remote  specialists  will 
operate,  discusses  the  information 
barrier  and  other  requirements  that 
remote  specialists  must  follow,  and  sets 
forth  the  way  the  Exchange  will  select 
and  surveil  remote  specialists  as  well  as 
other  minimum  criteria  that  remote 
specialists  must  satisfy. 

Under  this  proposal,  the  "Primary 
Specialist"  may  not  operate  remotely. 
Any  specialist  unit  approved  to  trade  as 
a  specialist  pursuant  to  existing  Rules 
506(a)  and  5n{b).  whether  such 
appointment  occurred  prior  to  or  after 
the  commencement  of  the  competing 
specialist  program,  would  be  the 
Primary  Specialist  in  that  security. 


'■Uinsw)iiently.  Remote  Specialists  would  be 
subject  lo  the  jurisdiction  of  the  Floor  Procedure 
Commit'RP  in  the  same  manner  they  would  if  their 
operations  were  conducted  on  the  physical  trading 
floor.  Remote  Specialists  would  be  eligible  to  serve 
on  Board  of  Governors  and  in  committee  positions 
reserved  for  persons  associated  with  member 
organizations  primarily  engaged  in  business  on  the 
Exchanges  Equity  Floor  (i  e..  in  the  case  of  the 
Board  as  On-Floor  Equity  Governors")  even 
though  the  member  organization  is  not  actually  on 
the  physical  trading  floor.  Similarly,  persons 
associated  with  Remote  Specialist  units  may  not  be 
eligible  to  serve  as  Off-Floor  Governors,  even 
though  the  member  organization  conducts  no 
business  on  the  Exchanges  physical  trading  floor. 
A  person  associated  with  a  Remote  Specialist  unit 
would  be  t-'ligible  to  serve  as  On-Floor  Vice 
Chairman  of  the  Board  of  Ciovemors.  S^p  Article  IV. 
.Section  4-1  of  the  Exchange  s  By-Laws.  Sfv  also 
Article  IV,  .Section  17  of  the  Exchange's  By-Laws 
regarding  the  powers  of  the  Board  lo  interpret  the 
Bv-Laws. 


Other  specialist  units  would  be 
permitted  to  apply  under  new  Phlx  Rule 
460  to  trade  as  competing  specialists  in 
the  security.  The  Exchange  is  proposing 
in  this  filing  to  permit  only  competing 
specialists  to  trade  remotely.  Specialist 
units  will  not  be  permitted  to  trade 
remotely  as  alternate  specialists  under 
Phlx  Rules  201A  and  202A. 

Application  of  Phlx  Rules  to  Remote 
Specialists.  The  Exchange  will  apply  all 
of  its  membership,  net  capital,  equity, 
examination,  specialist  performance 
evaluation,  competing  specialist, 
allocation,  and  trading  rules  and 
policies  to  remote  specialists  in  the 
same  way  that  the  Exchange  applies 
those  rules  and  policies  to  on-floor 
specialists,  to  the  extent  that  such  rules 
are  not  inconsistent  wuth  Phlx  Rule  461. 
For  example,  the  Exchange  will  require 
remote  specialists — like  other 
specialists — to  make  two-sided  markets 
in  specialty  securities,  execute  customer 
orders  they  have  accepted,  and  act  as 
odd-lot  dealers. 

Remote  Specialist  Access  to  PACE 
system.  Remote  specialist  terminals  will 
be  linked  to  the  PACE  trading  systems 
using  dedicated  lines.  These  terminals 
will  provide  the  same  functionality  that 
is  available  to  on-floor  specialists.  Like 
on-floor  specialists,  remote  specialists 
will  have  access  to  the  Intermarket 
Trading  System.  Remote  specialists  will 
be  routed  orders,  ITS  commitments,  and 
administrative  messages  through  the 
PACE  terminal.  Remote  specialists  may 
also  receive  orders  by  telephone. 
Remote  specialists  will  be  subject  to  the 
same  limit  order  display  requirements 
that  apply  to  other  Phlx  specialists. 
Floor  broker  orders  will  also  be  routed 
to  remote  specialists  under  the  same 
criteria  by  which  they  are  routed  to  on- 
floor  specialists.^  Servicing  of  PACE 
terminals  will  be  by  Exchange 
authorized  personnel  only. 

Remote  Specialist  Communication 
with  the  Exchange.  Phlx  Rule  461(e) 
provides  that  Exchange  correspondence, 
memoranda,  bulletins  and  other 
publications  shall  be  sent  to  remote 
specialists  via  electronic  mail,  if 
available,  and  via  U.S.  mail  or  overnight 
delivery,  as  well  as  other  web-based 
means,  as  they  become  available.  The 
Exchange  believes  that  there  are  only 
limited  situations  in  which  a  specialist 
would  consult  with  a  floor  official — 
trading  halts,  issues  involving  ITS,  and 
executions  at  an  inferior  price.  The 
Exchange  will  keep  a  record  of  any 
situation  that  requires  a  floor  official 
ruling  involving  remote  specialists.  The 


Exchange  will  monitor  communications 
between  remote  specialists  and 
Exchange  personnel  to  ensure  that  such 
communications  are  done  in  a  timely 
manner,  particularly  if  the 
communication  involves  a  regulatory 
issue.  Exchange  personnel  will 
coordinate  floor  official  involvement 
with  remote  specialists.  The  Exchange's 
disclaimer  of  liability  also  applies." 

Sun'eillance  and  Examinations. 
Before  the  Exchange  begins  remote 
specialist  trading,  it  will  develop  and 
put  into  place  specific  information 
barrier  policies  and  surveillance 
policies  that  are  consistent  with  the 
Exchange's  existing  rules  and  acceptable 
to  the  Commission's  Office  of 
Compliance  Inspection  Examinations. 
The  Exchange's  examination  program 
will  include  the  examination  of  books 
and  records  of  all  non-DEA  member 
firms  with  remote  specialist  operations. 
Every  firm  will  be  required  to  submit 
supervisory  procedures  relating  to 
remote  specialist  operations  and  to 
identify  all  individuals  who  will  have 
access  to  remote  specialist  operations, 
including  all  supervisory'  personnel. 
The  Exchange  will  conduct  surveillance 
of  limit  order  display  practices  by 
remote  specialists  to  ensure  that  those 
practices  are  consistent  with  all 
applicable  requirements  including  the 
Commission's  limit  order  display  rule. 
Before  the  Phlx  allows  remote  specialist 
trading  to  bef  in  at  an  off-site  facility,  the 
Exchange  must  fully  investigate  that 
facility,  and  ensure  that  trading  at  the 
facility  will  be  subject  to  information 
barrier  and  surveillance  policies  that 
address  the  particular  circumstances  of 
the  facility. 

Selection  of  Remote  Specialists. 
Specialist  units  will  apply  to  the  EAES 
Committee  for  approval  to  operate  as  a 
remote  specialist  unit.  The  EAES 
Committee  will  determine  the  number 
and  identity  of  securities  any  part.icular 
specialist  unit  may  trade  remotely,  on  a 
case-by-case  basis.''  As  a  condition  of 
such  approval,  each  clerk  and 
individual  specialist  in  the  unit  must 
receive  a  "Remote  Authorization"  as 
provided  in  Phlx  Rule  461(n).  The 


■  Member  will  not  be  able  to  use  the  PAC£  remote 
specialist  program  to  conduct  remote  floor 
brokerage  services  in  non-speciality  securities. 


"Section  12-11  of  the  Exchange's  By-Laws 
provides  that  the  Exchange  shall  not  be  liable  for 
any  damages  sustained  bv  a  member  or  member 
organization  growing  out  uf  the  use  or  enjoyment 
by  such  member  or  member  organization  of  the 
facilities  afforded  by  the  Exchange  to  members  for 
the  conduct  of  their  business. 

'The  EAES  Committee  will  approve  remote 
specialist  units  pursuant  to  this  Rule  461  and  Rule 
511(b).  Rule  511(b)  will  continue  to  govern  the 
allocation  of  securities  to  specialist  units,  whether 
the  Primary  Specialist  or  a  competing  specialist. 
Those  criteria  will  also  apply  lo  any  determination 
by  the  E.AES  Committee  to  permit  a  Competing 
Specialist  to  trade  remotely  under  Rule  461. 
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Exchange  will  authorize  and  approve 
Remote  Authorizations  based  on  certain 
qualifications.  Each  remote  PACE 
terminal  will  then  be  individually 
identified  and  associated  with  a 
particular  Remote  Authorization  holder 
such  that  all  activity  on  any  particular 
PACE  terminal  will  be  specificallv 
identified  and  associated,  by  the  use  of 
the  Remote  Authorization,  with  an 
authorized  and  qualified  specialist  or 
registered  clerk.  The  Exchange  is 
proposing  to  issue  Remote 
Authorizations  primarily  as  a 
sur\'eillance  tool  to  monitor  its  remote 
specialists'  operations.  Remote 
Authorization  is  not  transferable  and  is 
independent  of  Exchange  membership 
requirements.  Although  PACE  remote 
clerks  will  be  required  to  obtain  a 
Remote  Authorization,  there  is  nothing 
in  the  Remote  Authorization  which  will 
grant  them  any  more  rights  or  privileges 
than  a  current  on-floor  clerk  possesses. 
Rule  104.  for  example,  would  continue 
to  restrict  members  in  their  dealings 
with  non-members,  including  clerks. 
Additionally.  Rule  748  would  require 
the  remote  location  of  a  specialist  unit 
to  be  under  the  supervision  and  control 
of  a  member  and  of  an  appropriately 
qualified  supervisor.  The  Remote 
Authorization  requirement  is  designed 
to  permit  the  Exchange  to  better  surxeil 
the  activities  of  specialists  aijd  clerks 
that  utilize  the  PACE  system  remotely.'" 
Remote  Authorization  holders  will  be 
subject  to  an  on-fioor  training  program 
as  a  condition  of  Remote  Authorization, 
subject  to  w  aiver  under  certain 
circumstances,  pursuant  to  the  terms  of 
Fhb<Rule461(n)(2)(B)(ii). 

Implementation.  For  an  initial  period, 
the  Exchange  intends  to  limit  its  remote 
program  to  specialist  member 
organizations  that  maintain  concurrent 
equity  floor  operations.  The  EAES 
Committee  will  determine  the  identity 
and  the  total  number  of  individual 
securities  that  will  be  included  in  the 
remote  program.  In  the  future,  the 
Exchange  may  determine  to  accept 
applications  from  specialist  units  that 
do  not  have  concurrent  equity  floor 
operations. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(bl  of  the  Act ' '  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5)'-'  in  particular,  in  that  it  is 


"'See  letter  from  Carla  Behnfeldt.  Director  Legal 
Department  New  Product  Development  Group.  Phlx 
to  John  Riedel.  Attorney  .^dviser.  Division  of 
Market  Regulation.  Commission,  dated  Novemtjer  1. 
2001  (".\mendmenl  No.  1"). 

■■ISL'.S.C.  78f(b). 

•2 15  U.S.C.  78f[b)(5), 


designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and.  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers,  Specificallv. 
the  Exchange  believes  that  the  proposed 
rule  change  will  promote  efficiency  by 
potentially  reducing  the  costs  associated 
with  transactions  on  the  Exchange,  and 
will  promote  liquidity  and  competition 
on  the  Exchange  by  enabling  specialists 
to  make  markets  either  on  or  off  of  the 
Phlx's  physical  trading  fioor.  In 
particular,  by  allowing  Phlx  specialists 
to  conduct  their  activities  off  of  the 
Exchange's  physical  trading  floor,  while 
retaining  the  availability  of  on-floor 
market  making,  the  Exchange  believes 
that  the  proposal  will  permit  Phlx 
specialists  to  choose  the  most  efficient 
and  cost-effective  way  to  conduct 
business.  At  the  same  time,  remote 
specialists  will  have  full  actess  to  the 
information  and  functions  available  on 
the  PACE  terminal/trading  system,  and 
the  PACE  trading  system  will  maintain 
and  display  limit  orders  represented  by 
remote  specialists  consistent  with  the 
practice  applicable  to  other  Phlx 
specialists.  Accordingly,  the  Exchange 
believes  that  the  proposal  uses 
technology  in  a  manner  that  should 
promote  competition  in  the  securities 
markets,  consistent  with  the 
congressional  mandate  set  forth  in 
section  11 A  of  the  Act.'  * 

B.  Self-Regulaton-  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


Register  or  within  such  longer  period  (I) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will; 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rv.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  w^hether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-98  and  should  be 
submitted  by  December  4.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  '* 

Margaret  H.  .McFarland. 

Deputy  Secretary. 

TR  Do(    01-282::  Filed  l]-*-01;  8:45  ami 

BILUNG  C00€  8010-01-41 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3364] 

State  of  New  York;  (Amendment  #2) 

In  accordance  with  a  notice  received 

from  the  Federal  Emergency 
Management  Agency,  dated  November 
1.  2001.  the  above  numbered  declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  January  10.  2002. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 


"15U.S.C.78k)a). 


'«17CFR  200.30-3(81(121. 
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applications  for  economic  injur>'  is  June 
11. 2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated.  Novfmber  6.  2001. 

James  E.  Rivera. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  01-28,173  Filed  11-9-01;  8:45  am) 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3372) 

Commonweatth  of  Pennsylvania  (And 
Contiguous  Counties  in  the  State  of 
New  Jersey) 

Philadelphia  County  and  the 
contiguous  counties  of  Bucks, 
Montgomery  and  Delaware  in  the 
CominonweaJth  of  Pennsylvania;  and 
Burlington.  Camden  and  Gloucester 
counties  in  the  State  of  New  Jersey 
constitute  a  disaster  area  due  to 


damages  caused  by  a  five  alarm  fire  that 
occurred  on  October  22.  2001. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
January-  2,  2002  and  for  economic  injury 
until  the  close  of  business  on  August  2, 
2002  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd..  South  3rd 
Floor.  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


For  Physical  Damage 

Homeowners  with  credit  available  elsewhere 1 

Homeowners  without  credit  available  elsewhere J 

Businesses  with  credit  available  elsewhere    

Businesses  and  non-prot,t  organizations  without  credit  available  elsewhere  

Others  (including  non  protit  organizations)  with  credit  available  elsewhere  

For  Economic  Injury 

Businesses  and  small  agricultural  cooperatives  without  oredil  available  elsewhere 


Percent 


6.500 
3.250 
8000 
4.000 
6.375 

4.000 


The  number  assigned  to  this  disaster 

for  physical  damage  is  3.37205  for 
Pfnnsylvanid  dod  J37305  for  New 
lersey.  For  economic  injury,  the 
numbers  are  9M9800  for  Pennsylvania 
and  9.M9900  for  New  [ersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  2.  2001. 
Hector  \.  Barrelo, 
Administrator 
IFR  Dnc    m-28T72  Filed  11-9-01:  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3838] 

Bureau  of  Nonproliferatlon;  Waiver  of 
Certain  Missile  Proliferation  Sanctions 
Imposed  on  the  Pakistani  Ministry  of 
Defense  (MOD) 

agency:  Departnicnt  of  State. 
action:  Notice. 

SUMMARY:  A  determination  has  been 
nude,  pursuant  to  S»^rtion  73(e)  of  the 
Anns  Export  Ciontrol  Act  (22  U.S.C, 
2797bloJ)  and  section  llB(b)(5)  of  the 
E.xport  Administration  Act  of  1979  (50 
U.S.C.  app,  240lb(b)(,=;)).  and  in 
accordance  with  section  2  of  Public  Law 
107-57,  that  it  is  essential  to  the 
national  security  of  the  United  States  to 
waivf  certain  aspects  of  the  missile 
prolifcratmn  Sdn(  tinns  imposed  on  the 
Pakistani  Ministry  of  Defense  in 
November  2000. 
EFFECTIVE  DATE:  Novfrnbor  2.  2001. 


FOR  FURTHER  INFORMATION  CONTACT:  On 
missile  sanctions  issues:  Pamela  Roe. 
Office  of  Chemical,  Biological  and 
Missile  Nonproliferation,  Bureau  of 
Nonproliferatlon,  Department  of  State, 
(202)  647-4931.  On  U.S.  Government 
contracts:  Gladys  Gines,  Office  of  the 
Procurement  Executive,  Department  of 
State,  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  73(e)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(e)).  section 
llB(b)(5)  of  the  Export  Administration 
Act  of  1979  (50  U.S.C.  app. 
2410bfb)(5))(as  carried  out  under 
Executive  Order  13222  of  August  17, 
2001  (66  FR  44025)),  and  section  2  of 
Public  Law  107-57,  a  determination  was 
made  on  November  2,  2001,  that  it  is 
essential  to  the  national  security  of  the 
United  States  to  waive  missile 
proliferation  sanctions  imposed  on 
November  21,  2000.  on  the  Pakistani 
Ministry  of  Defense  ("MOD"),  its  sub- 
units  and  successors,  as  follows:  The 
prohibition  on  exports  of  items  and 
technology  and  U.S.  Government 
contracts  as  described  in  section 
73(a)(2)(B)  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2797b(a)(2)(B))  and  die 
prohibition  on  new  individual  export 
licenses  as  described  in  section 
llB(b)(l)(B)(ii)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)(B)(ii))  were  waived  for 
transactions  determined  to  be  needed 
(1)  To  support  Operation  Enduring 
Freedom  and  (2)  to  permit  sale  or  export 
to  Pakistan  of  defense  articles  or  defense 
services  comparable  to  those  delivery  of 
which  was  blocked  by  the  imposition  of 
sanctions  on  Mav  30,  1998. 


The  following  missile  proliferation 
sanctions  will  remain  in  place: 

(1)  Sanctions  against  the  Pakistani 
entities  Space  and  Upper  Atmosphere 
Research  Commission  (SUPARCO)  and 
National  Development  Complex  (NDC); 

(2)  import  sanctions  against  the 
Pakistani  MOD  pursuant  to  section 
73(a)(2)(C)  of  the  Arms  Export  Control 
Act  and  section  llB(b)(l)(B)(iii)  of  the 
Export  Administration  Act: 

(3)  prohibition  on  new  State  or 
Commerce  export  licenses  to  and  new 
use  contracts  with  the  Pakistani  MOD 
in  the  absence  of  a  determination  that 
the  transaction  is  within  the  scope  of 
the  waiver  described  above. 

Implementing  Procedures 

This  notice  also  serves  as  instruction 
to  all  US  Government  agencies  as  to  the 
procedures  for  implementing  this 
waiver.  Initiating  authorities  will  seek 
concurrence  from  the  L'nder  Secretary 
of  State  for  Arms  Control  and 
International  Security  that  proposed 
new  individual  export  licenses  or  U.S. 
Government  contracts  with  the 
Pakistani  MOD  are  within  the  scope  of 
the  waiver.  Initiating  authorities  are 
instructed  to  obtain  the  views  of  the 
Departments  of  State,  Defense, 
Commerce  and  Treasury-  as  to  whether 
proposed  individual  export  licenses  or 
U.S.  Government  contracts  with  the 
Pakistani  MOD  are  within  the  scope  of 
the  waiver  and  include  those 
interagency  views  in  their  submission  to 
the  Under  Secretary  of  State  for  Arms 
Control  and  International  Security,  who 
will  make  the  final  determination  as  to 
whether  the  proposed  licenses  or 
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contracts  are  within  the  scope  of  the 
waiver. 

These  procedures  will  remain  in 
.effect  until  November  21.  2002  or  until 
otherwise  notified  prior  to  this  date. 

Dated:  November  5,  2001. 
John  S.  Wolf, 

Assistant  Secretary  of  Slate  for 
Nonproliferation.  Department  of  State. 
IFR  Doc.  01-28390  Filed  11-9-01:  8:45  am] 

BILLING  CODE  4710-25-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Issuance  by  the  Free  Trade 
Area  of  the  Americas  (FTAA) 
Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society  of  a  Third  Open  Invitation 
for  Public  Comment 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  is  providing 
notification  that  the  Committee  of 
Government  Representatives  on  the 
Participation  of  Civil  Society  (Civil 
Society  Committee),  established  by  the 
34  countries  participating  in  the 
negotiations  for  the  Free  Trade  .\rea  of 
the  .'\mericas  (FTAA).  has  issued  an 
invitation  for  public  comment 
throughout  the  Western  Hemisphere  on 
all  aspects  of  the  FTA.'X.  including  the 
preliminary  draft  consolidated  texts  of 
the  FTAA  Agreement,  released  on  July 
3.  2001;  the  on-going  FTAA 
negotiations:  and  the  FT.\A  process  in 
general  Submissions  in  response  to  the 
Invitation  should  be  sent  directly  to  the 
FTAA  addresses  indicated  below.  This 
Third  Open  Invitation  of  the  FT.\A  Civil 
Society  Committee  can  be  found  on  the 
USTR  Web  site,  ^^^^^^■  ustr  gov.  and  the 
FTAA  Web  site  at  ^^^^^^\ftaa-alca  org. 
DATES:  Public  comment  in  response  to 
the  Third  Open  Invitation  is  welcome 
by  the  FT.A^'k  Civil  Society  Committee 
on  an  ongoing  basis.  However,  in  order 
for  submissions  to  be  reflected  in  the 
Committee's  Report  to  the  FTA.\ 
Ministers  for  their  seventh  meeting  in 
Quito.  Ecuador  in  October  2002. 
submissions  must  be  received  bv  the 
Chairperson  of  the  FT.\A  Civil  Societv 
Committee  no  later  than  Mav  1,  2002. 
Contributions  can  be  submitted  bv  e- 
mail.  fax.  courier,  or  postal  mail  and 
must  be  accompanied  by  the  submission 
cover  sheet  (printed  below)  In  the 
interest  of  facilitating  translation  into 
the  working  languages  of  the  FT.A,^ 
(English  and  Spanish),  distribution 


among  the  countries  of  the  hemisphere, 
and  analysis  by  the  relevant  national 
negotiators,  it  is  highly  n'c;ommended 
that  contributions  be  submitted  via  e- 
mail  or  via  electronic  format  (i.e.  3.5 
diskette  containing  submission),  to  one 
of  the  addresses  below  Contributions 
submitted  by  other  means  will  be  given 
equal  consideration  and  every  effort  will 
be  made  to  process  the  transmission  of 
these  documents  expeditiously. 
ADDRESSES:  Submissions  should  be  sent 
directly  to  the  "Chair  of  the  Committee 
of  Government  Representatives  on  the 
Participation  of  Civil  Society",  at  only 
one  of  the  following  addresses: 

Via  Electronic  Mail: 

soc@ftaa-alca.com 

Via  Postal  Mail: 

c/o  Secretaria  del  Area  de  Libre 

Comercio  de  Las  .Americas  (ALCA) 
Apartado  Postal  89-10044 
Zona  9,  Cuidad  de  Panama 
Republica  de  Panama 

Via  Private  Messenger/Courier  Service: 

c/o  Secretaria  del  Area  de  Libre 

Comercio  de  Las  .\mericas  (ALCA) 
Hotel  Caesar  Park  Panama 
Via  Israel  y  Calle  77 
San  Francisco 
Cuidad  de  Panama 
Republica  de  Panama 

Via  Facsimile: 

foil) (5071  270-6993 

FOR  FURTHER  INFORMATION  CONTACT:  The 
official  text  of  the  Third  Open  Invitation 
for  public  comment  and  a  cover  sheet 
identifying  information  to  be  included 
with  submissions  to  the  Civil  Society 
Committee  are  available  on  the  USTR 
website  and  the  official  FTAA  website 
The  co\  er  sheet  is  reproduced  below 
The  USTR  and  FTAA  websites  also 
contain  background  information 
regarding  the  FTAA  process,  including 
the  Civil  Society  Committee  s  Report  of 
April  2001  to  the  FTAA  Trade  Ministers 
as  well  as  the  Buenos  .\ires,  Toronto. 
and  San  lose  Ministerial  Declarations. 
Any  questions  cimcerning  the  FTAA 
negotiations  or  the  Third  Open 
Invitation  should  be  addressed  to 
USTRs  Office  of  the  Americas  at  (202) 
395-5190 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society 

At  the  1998  FTAA  Ministerial 
meeting  in  San  Jose.  Costa  Rica,  the 
hemisphere's  trade  ministers  jointly 
recognized  and  welcomed  the  interests 


and  concerns  expressed  by  a  broad 
spectrum  of  interested  non- 
governmental parties  in  the  hemisphere, 
and  encouraged  these  and  other  parties 
to  provide  their  views  on  trade  matters 
related  to  the  FTAA  negotiations  In 
order  to  facilitate  this  process,  the 
ministers  agreed  to  establish  the  FTAA 
Civil  Society  Committee.  At  its  first 
meeting  in  October  1998.  and  again  in 
April  2000.  the  Committee  approved 
Open  Invitations  soliciting  views  from 
the  hemisphere's  public.  The  Open 
Invitations  were  announced  on  the 
FTAA  Web  site,  and  countries  agreed  to 
use  national  mechanisms  to  disseminate 
the  invitations  further.  In  the  United 
States,  the  invitations  were 
disseminated  through  a  variety  of 
means,  including  press  releases,  letters 
to  advisory  committees,  use  of  the 
Federal  Register,  and  public  meetings. 
Prior  to  both  the  Toronto  and  Buenos 
Aires  Ministerials.  the  Committee 
prepared  reports  for  Ministers 
describing  the  submissions  it  received 
from  the  public.  These  reports  have 
been  published  on  the  official  FT.AA 
W'eb  site. 

Buenos  Aires  Ministerial  Mandate 

At  the  Sixth  FT,\A  Ministerial 
Meeting  held  in  Buenos  Aires, 
Argentina,  on  .^pril  7.  2001,  the 
ministers  responsible  for  trade  in  the 
hemisphere  reaffirmed  their 
commitment  to  the  principle  of 
transparency  m  the  FT.^.^i  process  and 
recognized  the  need  for  increasing 
participation  of  the  different  sectors  of 
civil  society. 

The  Ministers  underscored  the 
importance  of  the  FT.A.\  Civil  Society 
Committee  as  a  mechanism  for  fulfilling 
their  commitment  to  transparency,  and 
welcomed  the  Committee's  written 
report  which  presented  the  range  of 
viewpoints  received  during  the  previous 
stage  of  negotiations  from  individuals 
and  organizations  from  the  hemisphere. 
The  Second  Report  of  the  (Committee  to 
the  Ministers  mav  be  found  on  the 
FTAA  Web  site.  " 

The  FTA.^  Civil  Society  Committee 
acknowledged  the  receipt  of  the 
contributions  submitted  in  response  to 
its  Second  Open  Invitation  to  Civil 
Society  (issued  April  2000).  and 
thanked  all  those  organizations  and 
persons  who  took  the  time  and  effort  to 
contribute  their  views.  Contributions 
which  referred  to  specific  issue  areas, 
and  those  related  to  the  FTAA  process 
in  general,  were  fonsarded  to  the 
corresponding  FTAA  entities  as  listed 
on  the  attached  cover  sheet. 

In  view  of  the  Ministerial  mandate 
issued  in  April  2001  to  the  FTAA  Civil 
Society  Committee  to  foster  a  process  of 
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increasing  and  sustained  participaticin 
of  thp  different  sectors  of  civil  so{:ipt\ , 
as  well  as  the  Committees  interest  in 
the  continued  contribution  by  these 
sectors  on  issues  of  relevance  to  the 
FTAA,  and  taking  into  account  the 
availability  of  the  preliminary  draft 
consolidated  texts  of  the  FTAA 
Agreement  on  the  FTAA  Web  site,  the 
FT,\.-\  Civil  Society  Committee  issued 
on  November  1,  2001  a  Third  Open 
Invitation  to  civil  society  in  the  Western 
Hemisphere  for  the  submission  of 
written  contributions. 

Public  Release  of  FTAA  Draft  Texts 

Western  Hemisphere  trade  minister.^ 
decided  at  the  Buenos  Aires  Ministerial 
meeting  on  April  7,  2001  to  make  publu 
the  FTAA  preliminarv'  draft 
consolidated  texts.  That  decision  wa- 
endorsed  bv  the  hemisphere's  leaders  at 
the  Quebec  Summit  of  the  Americas  on 
April  20-22.  2001.  The  ministers' 
decision  to  publish  the  text  necessitated 
the  translation  of  the  preliminarv  draft 
consolidated  texts  produced  b\  the  nine 
Negotiating  Groups  (market  access 
agriculture;  services;  intellectual 
property  rights:  investment;  government 
procurement;  competition  policy; 
dispute  settlement;  and  subsidies, 
antidumping  and  counten-'ailing  duties^ 
into  the  four  official  languages  of  the 
PTAA  English,  Spanish.  French,  and 
Portuguese,  The  text  was  made  a\ailablt' 


on  fulv  3.  2001  on  the  USTR  Web  site 
and  on  the  official  FTAA  Web  site  in  all 
four  languages  The  preliminary  draft 
consolidated  texts  contain  manv 
brackets,  indicating  that  the  text 
enclosed  by  such  brackets  has  not  been 
agreed  to  hv  all  FTAA  governments.  The 
Trade  Policv  Staff  Committee  previously 
issued  a  Federal  Register  notice  [66  FR 
1,.<4  of  [uly  12,  2001]  inviting  comment 
from  the  U,S,  public  on  the  preliminary 
draft  consolidated  texts. 

2.  Invitation  for  Public  Comments 

The  PFAA  Civil  Society  Committee 
issued  a  Third  Open  Invitation  to  the 
public  in  the  Western  Hemisphere  for 
comments  on  the  FTAA  process  on 
November  1,  2001   The  U.S. 
Government  encourages  wide 
participation  in  this  process,  and  will 
ensure  that  US  negotiators  review  all 
submissions  for  consideration  in  the 
ongoing  FTAA  negotiations  The  Third 
Invitation  is  an  important  part  of  U,S, 
efforts  to  ensure  that  the  views  of  the 
public  receive  consideration  in  the 
FTAA  negotiating  process.  Public 
t  nmmerit  in  response  to  the  Third  Open 
Invitation  is  welcome  by  the  FTAA  Civil 
Society  Committee  on  an  ongoing  basis. 
Comments  received  by  the  ("ommittee 
through  Mav  1.  2002  will  form  the  basis 
fur  the  Committee's  next  report  to  the 
FTAA  Trade  Ministers. 


In  order  to  be  considered,  each 
submission  must: 

•  Identify  the  submitter(s).  specifving 
name(s)  and  contact  information; 

•  Make  reference  to  matters  relating 
to  the  FTAA  process  and/or  the  draft 
FTAA  Agreement; 

•  Be  in  written  form,  in  at  least  one 
of  the  official  FTAA  languages  (Spanish. 
English,  French,  Portugese); 

•  Be  accompanied  by  the  cover  sheet 
which  follows  (and  also  is  available  on 
the  USTR  and  FTAA  Web  sites),  with  an 
indication  of  the  FTAA  entit(y)(ies)  to 
which  the  contribution  pertains; 

•  If  greater  than  five  pages,  include  an 
executive  summary-,  no  longer  than  two 
pages,  which  summarizes  and  identifies 
the  issues  considered  in  the  document 
(The  FTAA  Secretariat  will  translate 
executive  summaries  and  contributions 
if  less  than  five  pages.  Contributions 
longer  than  five  pages  will  only  be 
available  to  FT.AA  entities  in  the 
submission's  original  language,); 

•  Be  sent  directly  to  the  Chair  of  the 
Committee  of  Government 
Representatives  on  the  Participation  of 
Civil  Society  at  one  of  the  above 
addresses, 

Regina  K.  Vargo, 

A>^istant  I'nited  Statrs  Trade  Representative 
ff>r  thp  Office  of  the  Americas. 

BILUNG  COM  3901-01 -P 
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FTAA-  Committee  of  Government  Representatives  on  the  Participation  of  Civil  Society 


COVER  SHEET  FOR  OPEN  INVITATION  CONTRIBUTIONS 


Name(s) 

Organization(s) 

Address 

Telephone 

Country 

Email 

Fax 

Number  of  Pages 

Language 

Contribution  covers 
the  following 
country(ies)  or 
region(s); 

FTAA  E.N  1 1 1  Its  (Please  check  the  FT.AA  enutvdesi  addressed  in  the  contribution) 


Negotiating  Group  on  .Agriculture 

Committee  of  Government  Representatives  on  the 
Participation  of  Civil  Society 

Negoliatmg  Group  on  Competition  Policv 

Joint  Government-Private  Sector  Committee  of 
Experts  on  Electronic  Commerce 

Negotiating  Group  on  Dispute  Settlement 

Consultative  Group  on  Smaller  Economies 

Negouatmg  Group  on  Government 
Procurement 

Technical  Committee  on  Institutional  Issues  (general 
and  institutional  aspects  of  the  H  AA  Agreement! 

Negotiating  Group  on  Intellectual  Property 
Rights 

FT.AA  Process  (check  if  the  contribution  is  of 
relevance  to  all  the  entities) 

Negotiating  Group  on  Investment 

Negotiating  Group  on  Market  Access 

Negotiating  Group  on  Services 

Negotiating  Group  on  Subsidies, 
Antidumping  and  Countervailing  Rights 

EXECUTIVE  SUMMARY  (2  pages  maximum)  must  accompany  any  contribution  with  more  than  five 
pages.  (Executive  summaries  of  contributions  of  more  than  five  pages  as  well  as  contributions  totaling  less 
than  five  pages  are  to  be  forwarded  to  FT.AA  Negotiating  Groups  and  other  entities  according  to  the 
information  provided  above  ) 


[FRDoc  01-28260  Filed  1 1-9-01 :  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION      ACTION:  Notice  of  availability. 


Federal  Aviation  Administration 

Advisory  Circular  20-66A,  Vibration 
and  Fatigue  Evaluation  of  Airplane 
Propellers 

agency:  Federal  Aviation  (FAA).  DOT. 
ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  20- 
66A.  titled  "Vibration  and  Fatigue 
Evaluation  of  Airplane  Propellers".  This 
advisory  circular  (AC)  provides 
guidance  and  describes  one  method,  but 
not  the  only  method,  for  demonstrating 
compliance  with  §§  23  907  and  25.907 
of  Title  14  of  the  Code  of  Federal 
Regulations,  for  the  evaluation  of 
vibration  stresses  on  propellers  installed 
on  airplanes  Like  all  AC  material,  this 
AC  is  not,  in  itself,  mandatory  and  does 
not  constitute  a  regulation.  VVhile  these 
guidelines  are  not  mandatorv.  thev  are 
derived  from  extensive  Federal  Aviation 
Administration  (FAA)  and  industr\' 
e.xperience  in  determining  compliance 
with  the  pertinent  regulations. 
DATES:  .Advisory  Circular  20-66A  was 
issued  by  the  Manager,  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Office,  A,NE-100.  on 
September  17,  2001 

How  to  Obtain  Copies:  A  paper  copv 
of  AC  20-66A  may  be  obtained  by 
writing  to  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office.  DOT  Warehouse,  SVC-121.23, 
Ardmore  East  Business  Center.  3341Q 
75th  Ave.,  Landover,  MD  20785, 
telephone  301-322-5377.  or  by  faxing 
your  request  to  the  warehouse  at  301- 
386-5394  The  AC  will  also  be  available 
on  the  Internet  at  http://^^^v■w.faa.gov'' 
nvr/air/riirhome.htm.  at  the  link  titled 
"Advisory  Circulars"  under  the 
"Available  Information"  down-drop 
menu 

Issued  in  Burlington,  Massachusetts  on 
Oitnber  2.3.  2001 

Thoma.s  Boudreau, 

Artinii  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service 
|FR  Dot  01-28377  Filed  11-9-01;  8;45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  21-12B,  Application 
for  U.S.  Airworthiness  Certificate,  FAA 
Form8130-€ 

agency:  Federal  Aviation 
Administration  (F.\A).  DOT. 


SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  (AC) 
21-12B,  Application  for  U.S. 
Airworthiness  Certificate,  FAA  Form 
8130-6.  AC  21-12B  provides 
information  and  guidance  on  the 
preparation  of  Form  8130-6.  The  form 
is  completed  to  obtain  an  airworthiness 
certificate  and  for  an  amendment  or 
modification  to  a  current  airworthiness 
certificate.  This  AC  provides  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Title  14  Code 
of  Federal  Regulations  part  21 , 
Certification  Procedures  for  Products 
and  Parts,  regarding  application  for  a 
US  airworthiness  certificate. 
ADDRESSES:  Copies  of  AC21-12B  can  be 
obtained  from  the  following:  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center,  3341  Q 
75th  Ave.,  Landover,  MD  20785. 

Issued  in  Washington,  E)C,  on  November  6. 
2001 

Frank  P.  Paskiewicz. 

Xlanager.  Production  and  Airworthiness 
Division,  AlP-200. 

|FR  Doc.  01-28380  Filed  11-9-01;  8:45  am] 

BILUWj  code  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  35.37-1  A,  Guidance 
Material  for  Fatigue  Limit  Tests  and 
Composite  Blade  Fatigue 
Substantiation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
35.37-lA.  Guidance  Material  for  Fatigue 
Limit  Tests  and  Composite  Blade 
Fatigue  Substantiation.  This  advisory 
circular  (AC)  provides  guidance  and 
describes  methods,  but  not  the  only 
methods,  for  demonstrating  compliance 
with  §35.37  of  Title  1 4  of  the  Code  of 
Federal  Regulations,  Fatigue  limit  tests. 
This  AC  also  provides  methods  for  the 
fatigue  evaluation  of  propellers  and  the 
fatigue  substantiation  of  composite 
propeller  blades.  Lake  all  AC  material, 
this  AG  is  not,  in  itself,  mandatory  and 
does  not  constitute  a  regulation.  VVhile 
these  guidelines  are  not  mandatory,  they 
are  derived  from  extensive  Federal 
Aviation  Administration  (FAA)  and 
industry'  experience  in  determining 


compliance  with  the  applicable 
regulations. 

DATES:  Advisory  Circular  35.37-lA  was 
issued  by  the  Manager,  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Office.  ANE-100,  on 
September  17,  2001. 

How  to  Obtain  Copies:  A  paper  copy 
of  AC  37.37-lA  may  be  obtained  by 
writing  to  the  U.S.  Department  of 
Transportation.  Subsequent  Distribution 
Office,  DOT  Warehouse.  SVC-121.23, 
Ardmore  East  Business  Center,  3341Q 
75th  Ave.,  Landover.  MD  20785, 
telephone  301-322-5377.  or  by  faxing 
your  request  to  the  warehouse  at  301- 
386-5394.  The  AC  will  also  be  available 
on  the  Internet  at  http://www.faa.gov/ 
avr/air/airhome.htm,  at  the  link  titled 
"Advisor>'  Circulars"  under  the 
"Available  Information"  down-drop 
menu. 

Issued  m  Burlington,  Massachusetts  on 
October  23.  2001 

Thomas  Boudreau, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-28376  Filed  11-9-01;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
Committee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  RTCA  Program 
Management  Committee  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held 
November  28,  2001  starting  at  8:30  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street.  NW.,  Suite 
805.  Washington.  DC.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  850,  Washington,  DC.  20036: 
telephone  (202)  833-9339;  fax  (202)  ' 
833-9434;  web  site  http://\\i,\-n:rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory-  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  November  28: 

•  Opening  Session  (Welcome  and 
Introductory  Remarks.  Review/Approve 
Summary'  of  Previous  Meeting) 

•  Publication  Consideration/ 
Approval: 
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•  Final  Draft.  Change  2.  DO-210D. 
Minimum  Operational  Performance 
Standards  (MASPS)  for  Geosynchronous 
Orbit  Aeronautical  Mobile  Satellite 
Services  (AMSS)  Avionics.  RTCA  Paper 
No.  34*-01/PMC-180.  prepared  bv  SC- 
165. 

•  Final  Draft.  Change  1.  DO-262 
Minimum  Operational  Performance 
Standards  (MOPS)  for  Avionics 
Supporting  Next  Generation  Satellite 
Systems  (NGSS),  RTCA  Paper  No.  350- 
oi/PMC-181.  prepared  by  SC-165. 

•  Final  Draft.  DO-229C.  Minimum 
Operational  Performance  Standards  for 
Global  Positioning  System/Wide  Area 
Augmentation  System  Airborne 
Equipment.  RTCA  Paper  No.  345-01/ 
PMC-177.  prepared  by  SC-159. 

•  Final  Draft.  DO-246B.GNSS  Based 
Precision  Approach  Local  Area 
Augmentation  System  (LAAS)— Signal- 
in-Space  Interface  Control  Document, 
RTCA  Paper  No.  346-01 /PMC-1 78, 
prepared  by  SC-159. 

•  Final  Draft,  DO-253A.  Minimum 
Operational  Performance  Standards  for 
GPS  Local  Area  Augmentation  System 
Airborne  Equipment.  RTCA  Paper  No. 
347-01/PMC-179,  prepared  by  SC-159. 

•  Discussion: 

•  Special  Committee  189.  NEXCOM: 
Update  to  Terms  of  Reference. 

•  Special  Committee  Chairman's 
Reports. 

•  Action  Item  Review: 

•  Action  Item  06-01,  Modular 
Avionics  Special  Committee;  Status  and 
Recommendations 

•  Action  Item  07-01.  Enhancement  to 
TCAS:  Proposed  Additional  Tasking 

•  Action  Item  08-01.  DO-181C 
Revision  for  'Time  Critical"  Revision  to 
DO-181C. 

•  Action  ftem  09-01.  Open  SC-165 
Issues:  Status 

•  Action  Item.  10-01,  Portable 
Electronic  Device  Request:  Status  and 
Recommendations. 

•  Closing  Session  (Other  Business, 
Document  Production.  Date  and  Place  of 
Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the    . 
committee  at  any  time. 


Issued  in  Washington.  DC,  on  November  6. 
2001. 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 

Committee.  — 

\VR  Doc.  01-28378  Filed  11-9-01;  8:45  am] 

BrLUNG  CODE  441(>-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Terminal  Area  Operations  Aviation 
Rulemaking  Committee 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  document  announces 
announces  a  public  meeting  in  which 
the  Federal  .Aviation  Administration 
(FAA)  and  other  interested  parties  will 
discuss  the  draft  charter,  tasking,  and 
organization  of  the  proposed  Terminal 
Area  Operations  Aviation  Rulemaking 
Committee. 

DATES:  The  public  meeting  will  be  held 
on  December  5  and  6.  2001  at  9  am.  in 
the  Washington,  DC  area.  Registration 
will  begin  at  8:30  a  m   on  each  dav 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Washington.  DC  area.  The 
exact  meeting  locdtion  will  be  published 
in  a  separate  Federal  Register  notice 
and  posted  on  the  Terrnindl  Area 
Operations  .^.viation  Rulemaking 
Committee  (TAOARC)  web  site  at  http:/ 
/www.faa.gov/a\T/arm/index.htm  under 
the  "Committees"  heading. 

People  who  plan  to  attend  the 
meeting  should  contact  Cindy  Nordlie  at 
cindy.nordhe%faa.gov  or  (202)  267- 
7627  no  later  than  December  3.  2001 
Please  let  Cindy  Nordlie  know  if  vou 
plan  to  make  a  presentation  at  the 
meeting  and  if  you  need  any  audio- 
visual equipment  for  the  presentation 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  logistics  of  the 
meeting  should  be  directed  to  Ms.  Cindy 
Nordlie.  Airmen  and  .Airspace  Rules 
Division.  ARM-108.  Federal  .Aviation 
Administration.  800  Independence 
.\venue.  SW..  Washington.  DC  20591: 
telephone  (202)  267-7627.  facsimile 
(202)  267-5075:  e-mail: 
cindy.nordlei@faa.gov.  Technical 
questions  should  be  directed  to  Ms. 
Katherine  Perfetti.  Air  Transportation 
Division.  AFS-200.  Federal  Aviation 
Administration.  800  Independence 
Ave.,  SW..  Washington.  DC  20591: 
telephone  (202)  267-3760.  facsimile 
(202)  267-5229;  e-mail: 
katherine  perfetti@faa.gov 

SUPPLEMENTARY  INFORMATION:  The 
public  meeting  wil  be  held  in  the 


Washington.  DC  area.  The  exact  meeting 
location  will  be  published  in  a  separate 
Federal  Register  notice  and  posted  on 
the  Terminal  Area  Operations  Aviation 
Rulemaking  Committee  (TAOARC)  web 
site  at  /jftp.//inn*-./oo.^ov/aiT,/ar/n/ 
index.htm  under  the  "Committees" 
heading.  The  purpose  of  the  meeting  is 
to  discuss  the  draft  charter,  tasking,  and 
organization  of  the  proposed  Terminal 
.Area  Operations  Aviation  Rulemaking 
Committee.  .\n  electronic  copy  of  this 
Notice  of  Public  Meeting  and  a  draft  of 
the  charter  and  other  background 
information  on  the  proposed  Terminal 
Area  Operations  Aviation  Rulemaking 
Committee  can  be  found  at  the 
following  web  site;  http://www.faa.gov/ 
a\T/ arm/ index.htm  under  the 
"Committees"  heading. 

Participation  at  the  Public  Meeting 

Requests  from  persons  who  wish  to 
attend  the  public  meeting  should  be 
received  by  the  FAA  no  later  than 
December  3.  2001.  Please  also  let  the 
FAA  know  if  you  plan  to  make  a 
presentation  at  the  meeting  and  if  vou 
need  any  audio-visual  equipment  for  the 
presentation.  Such  requests  should  be 
submitted  to  Ms  Cindy  Nordlie.  Airmen 
and  .Airspace  Rules  Division,  as  listed  in 
the  sertHin  above  title  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

Pursuant  to  the  Administrator's 
authontv  under  49  U.S.C.  106(p)(5).  the 
F.AA  is  proposing  to  establish  a 
Terminal  Area  Operations  Aviation 
Rulemaking  Committee  Safety  issues 
and  recommendations  identified  bv  the 
Commercial  .Aviation  Safety  Team 
(CAST)  relating  to  Controlled  Flight  Into 
Terrain  (CFIT)  accidents  and  incidents, 
and  airport  capacity  constraints  with 
associated  delays,  dictate  a  need  for 
improvements  in  terminal  area 
operations.  The  capabilities  of  modern 
aircraft,  specifically  the  use  of  area 
na\igation  ;including  the  global 
positioning  system),  are  not  fully 
utilized.  Evolving  technologies  and 
potential  equipment  upgrades  provide 
increased  operational  and  safety 
benefits  not  realized  unless  a  practical 
means  is  established  to  facilitate 
implementation.  The  international 
aspects  of  a\iation  operations  and 
aircraft  production  require  that  terminal 
area  operational  procedures  and 
associated  equipage  be  consistent 

The  general  goal  of  the  committee  will 
be  to  dexelop  a  means  to  implement 
improvements  in  terminal  area 
operations  that  address  safety,  capacity, 
and  efficiency  objectives  and  that  are 
consistent  with  international 
implementation.  It  will  provide  a  forum 
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for  the  F.\A.  nther  government  entities, 
and  the  dviation  industry  to  discuss 
issues,  devt'lop  ri'sDlutions.  and  develop 
processes  to  facilitate  the  evolution  of 
safe  and  efficient  terminal  area 
operations.  This  committee  will  support 
the  international  harmonization  process. 

To  achieve  these  ()b|ectives,  the 
(  ommittee's  proposed  initial  task  is  to 
resolve  outstanding  issues  pertaining  to 
draft  Advisory  Circular  (AC)  120-29A 
and  other  draft  required  navigation 
performance  (RNPl  materials  including, 
but  not  limited  to  AC  20-RNP.  AC  90- 
RNP  R\A\'.  Advisory  Circular  120-xx\ 
(airport  obstacle  analvsis),  and  Order 
8260.RNP. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the 
meeting  should  be  aware  of  the 
following  procedures  established  for 
this  meeting; 

1  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
he  open  to  all  interested  people  who 
haw  confirmed  attendance  in  advance 
or  who  register  on  the  day  of  the 
meeting  (between  8:30  a.m.  and  9:00 
am  )  subject  to  availability  of  space  in 
the  meeting  room 

2  Representatives  from  the  FAA  will 
conduct  the  public  meeting. 

3  The  public  meeting  is  intended  as 
a  forum  to  seek  input  to  the  draft 
charter,  tasking,  and  organization  of  the 
proposed  Terminal  Area  Operations 
Aviation  Rulemaking  Committee. 
Participants  must  limit  their  discussion 
to  this  issue. 

4  The  FAA  will  try  to  accommodate 
input  from  all  attendees;  therefore,  it 
may  be  necessary  to  limit  the  discussion 
time  available  for  an  individual  or 
group  If  practicable,  the  meeting  may 
be  accelerated  to  enable  adjournment  in 
less  than  the  time  -;(  heduled, 

5.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assertive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

6  Minutes  of  the  meeting  will  be 
taken.  The  minutes  and  all  material 
accepted  by  the  FAA  during  the  meeting 
will  be  included  in  TAOARC  web  site 

at  http;/'www  faa  gov/avr/arm/ 
index  htm  under  the  "Committees" 
heading 

7  The  meeting  is  designed  to  seek 
public  input  on  the  draft  charter, 
tasking,  and  organization  of  the 
proposed  Terminal  .Xrea  Operations 
Aviation  Rulemaking  Committee. 
Therefore,  the  meeting  will  be 
conducted  in  an  informal  and 
nonad\ers.irial  manner. 


Issued  In  Washington,  DC,  on  November  6, 
2001 

Ava  L.  Mims, 

Acting  Ditector.  Flight  Standards  Serx'ice. 
|FR  Do< .  01-28.179  Filed  11-13-01:  8:45  ami 

BILUNG  CODE  4910-13-M 

1 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docl<et  Number:  MARAD-2001 -10962) 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department^of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BATTLEWAGON. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coa.stwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAR.AD  The  vessel,  and  a  description 
of  the  proposed  ser\'ice.  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARADs  regulations  at 
46  CFR  part  388  (65  FR  6905;  February' 
11.  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
Decembt'r  13,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001 -10962. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St.,  SW„  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http/  /  (ims.dnt  s,n\- 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 


Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street.  S\V.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  LI. S. -build 
requirements  of  the  |ones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vt!ssels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1  66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MAR,\D  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  L'.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MAR,^D  to 
properly  c;onsider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  388  4  of  MARAD'S 
regulations  at  46  CFR  part  388 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

1 1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  BATTLEWAGON, 
Owner:  Wayde  C.  Nichols  Trustee, 
Loree  R  Nichols,  Trustee,  Trustees  of 
the  Nichols  Family. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  Certificate  of 
Documentation;  "Gross  33.  Net  26, 
Length  43.8,  Breadth  15.1.  Depth  7.6' 

(3l  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  intended  use  for  my  vessel  will  be 
for  chartering  of  six-pack  fishing 
charters  through  my  chain  of  tackle 
store's  that  I  own  by  the  name  of  Boss 
Bait  and  Tackle  Inc."  "I  will  be  fishing 
specifically  on  my  charters  between  Los 
Angeles  Harbor  and  the  Mexican 
Border." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction;  1972.  Place  of 
construction:  Omastrand  Hardanger, 
Norway. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant;  "In  regards  to  the  impact 
this  waiver  will  have  on  other 
commercial  passengers  vessels  I  do  not 
believe  that  this  waiver  will  affect  them 
in  any  way.  California  has  a  need  for 
more  skilled  six-pack  charters  boats  and 
there  is  more  than  enough  business  for 
everyone." 
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(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S  shipyards. 
According  to  the  applicant;  "Regarding 
the  impact  on  the  ship  yards  it  onlv 
means  more  money  to  them  to  repair  the 
boats  due  to  the  use  of  the  vessel 
commercially  " 

Dated:  November  6,  2001. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Dor  01-28388  Filed  11-9-01;  8:45  am) 

BILUNG  CODE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number;  MARA[>-2001 -10961] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Lucky  Strike. 

SUMMARY:  As  authorized  by  Pub  L.  105- 
383.  the  Secretarv'  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAR-^D.  The  vessel,  and  a  descnptinn 
of  the  proposed  senice,  is  listed  below 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARADs  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
December  13.  2001 

ADDRESSES:  Comments  should  refer  to 
docket  number  MAR.\D-2001 -10961. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
US.  DOT  Dockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW.  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http://' 
dmses.dot.gov/suhmit/  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 


Friday,  except  Federal  holidays,  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 

http://dms.dot  gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Dunn.  US  Department  of 
Transportation.  Maritime 
Administration.  M.\R-832  Room  7201. 
400  Seventh  Street.  SW.  Washington. 
DC  20590  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretarv'  of  Transportation  to 
administratively  waive  the  US  -build 
requirements  of  the  [ones  .^ct.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers) 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MAR.AD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Com.ments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388  4  of  MAR^AD'S 
regulations  at  46  CFR  pari  388 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

[  1 )  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  Lucky  Strike.  Owner:  Triple  A 
Fisheries,  Inc. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant; 
"Length  53.6  /  Breadth  18.0     Depth  9  2 
/  Gross  Tonnage  59/Net  Tonnage  47 
pursuant  to  46  U.S.C,  14502" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade  According  to  the  applicant: 
""Day  Charter  trips/  Geographic  Region 
of  intended  operations  "  from  the 
northern  most  tip  of  Maine  to  the 
Southern  most  tip  of  Florida" 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding  Date  of 
construction:  1975.  Place  of 
construction;  Omstran  Hardanger, 
Norway. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant;  "The  Lucky  Strike  would 
be  chartered  a  few  days  a  week,  with 
mostly  private  charters,  not  really 
having  any  sort  of  major  impact  on 
commercial  vessels  " 


(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "none  to  my 
knowledge" 

Dated:  November  6.  2001. 

Bv  Order  of  the  Maritime  Administrator. 
loel  C.  Richard,  Secretary. 
Maritime  Administration. 
'FR  !)of   01-2838^  Filed  11-9-01;  8:45  am] 

BILLING  CODE  4910-ai-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numt)er  MARAD-2001 -10960] 

Requested  Administrative  Waiver  o1 
the  Coastwise  Trade  Laws 

AGENCY:  Mdritime  .Administration, 
Department  of  Transportation, 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PEZ  VELA, 

SUMMARY:  As  authorized  by  Pub.  L.  105- 

383.  the  Secretarv-  of  Transportation,  as 
represented  by  the  Maritime 
-Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances  A  request  for 
such  a  waiver  has  been  received  bv 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S, 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARADs  regulations  at 
46  CFR  part  388  (65  FR  6905;  February- 
1 1 .  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
December  13.  2001. 

ADDRESSES:  Comments  should  refer  to 

docket  number  MARAD-2001-10960 
Written  comments  mav  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
V  S  DOT  Dockets.  Room  PL^Ol. 
Department  of  Transportation.  400  7th 
St..  SW..  Washington,  DC:  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copving 
at  the  above  address  between  10  am 
and  5  p  m  ,  E  T  .  Monday  through 
Friday,  except  federal  holidays  .An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
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is  available  on  the  World  Wide  Web  at 
http  /'dms-dnt  j^nv 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  L'.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-832  Room  7201. 
400  Seventh  .Street.  SW  .  Washington. 
DC;  20590  Telephone  202-3bb-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub  L   10.5-.J8,(  provides  authnrity  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  [ones  Art,  and  other 
statutes,  for  small  <  ommercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.6ft,  Delegations  to  the  Maritime 
Administrator,  as  amended   B>  this 
notk  e.  MAR.\D  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  US. -build  waiver  has  been 
received,  and  for  which  M.\R.\D 
requests  comments  from  interested 
parties  (Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MAK.\D  to 
properK  consider  the  comments. 
Comments  should  also  state  the 
( iimmenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  iSHA  of  MARAD'S 
regulations  at  46  CFR  part  .^88. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

( 1 )  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel  PEZ  VELA.  Owner;  lohn  and 
Delilah  tlarroll 

!2)  Size,  capac  itv  and  tonnage  of 
\essel   -According  to  the  C^ertificate  of 
Documentation:  "Gross  16,  Net  13, 
Length  42  8,  Breadth  13  1,  Depth  4,5," 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intend"d  operation 
and  trade.  According  to  the  applicant; 
"six  (fi)  pack  sport  fishing  charters" 

Caho  San  Lui  as,  Mexico  to  Santa 
Barbara,  California." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction;  1973  Place  of 
construction   Unknown  per  Certificate 
of  Dof  umentation 

(ri)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant     Estimation  of  impact  to 
fishing  charter  fief-t  industry  little  to 
none  San  Diego  has  a  very  large  market 
for  sport  fishing  and  all  available  boats 
are  usually  80  to  90  percent  booked 
prior  to  start  of  fishing  season  " 

(6)  A  statement  on  tne  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applic:ant;  "No  impact 
expectation  from  such  a  small  operation 
of  one  (1 )  boat." 


Dated:  November  H,  2001. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc.  01-28387  Filed  11-9-01;  8:45  am) 

BILUNG  CaO£  4910-S1-P 

_ \ 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods:  Public 
Meetings 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY;  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  in  preparation 
for  the  twentieth  session  of  the  United 
Nation's  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods 
(UNSCOE)  to  be  held  December  5-11. 
2001  in  Geneva.  Switzerland. 
DATES:  November  28.  2001  9:30  AM- 
12  iO  PM.  Room  6200-6204. 
ADDRESSES:  The  meeting  will  be  held  at 
DOT  Headquarters.  Nassif  Building, 
Room  6200-6204,  400  Seventh  Street, 
SW,,  Washington,  DC;  20590 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Richard,  international  Standards 
Coordinator.  Office  of  Hazardous 
Materials  Safety.  Department  of 
Transportation,  Washington,  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  will  be 
to  prepare  and  discuss  positions  for  the 
twentieth  session  of  the  UNSCOE, 
Topics  to  be  covered  during  the  public 
meeting  will  include  (1)  Criteria  for 
Environmentally  Hazardous  Substances. 

(2)  Intermodal  requirements  for  the 
transport  of  solids  in  bulk  containers. 

(3)  Harmonized  requirements  for 
compressed  gas  cylinders.  (4)  Portable 
tank  requirements,  (5)  Classification  of 
individual  substances.  (6)  Requirements 
for  packagings  used  to  transport 
hazardous  materials,  (7)  Requirements 
for  infec:tious  substances,  and  (8)  Hazard 
communication  requirements. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

(Copies  of  documents  for  the  UNSCOE 
meeting  may  be  obtained  by 
downloading  them  for  the  United 
Nations  Transport  Division's  Web  site  at 
httpJ/v^i^iv. unece.org/trans/main/dgdb/ 
dgsubc/c3doc.html.  Information 


concerning  UN  dangerous  goods 
meetings  including  agendas  can  be 
downloaded  at  http  //^^^^^v.unpcp  org/ 
trans/ main/ dgdb/dgsubc/c 3. htn\}.  These 
sites  may  also  be  accessed  through 
RSPA's  Hazardous  Materials  Safety 
homepage  at  http://hazmat.dot.gov/ 
mtstandards.htni.  RSP.\'s  site  provides 
information  regarding  the  UNSC]OE  and 
the  Globalh'  Harmonized  System  of 
Classification  and  Labeling  for 
Chemicals,  a  summary  of  decisions 
taken  at  the  21st  session  of  the  UN 
Committee  of  Experts,  meeting  dates 
and  a  summary  of  the  primary  topics 
which  are  to  be  addressed  in  the  2001- 
2002  biennium. 

Issued  in  Washington.  DC.  on  November  B. 
2001. 
Robert  .\.  McGuire, 

Associate  Administrator,  for  Hazardous 

Materials  Safety. 

|FR  Doc  01-2837.T  Filed  1 1-09-01:  8:45  am] 

BILUNG  CODE  4910-60-11 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34123] 

B&H  Rail  Corp- — Lease  and  Operation 
Exemption — Livonia,  Avon  &  Lakevllle 
Railroad  Corporation  and  Norfolk 
Southern  Railway  Company 

B&H  Rail  Corp.  (B&H).  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  and 
operate  two  rail  lines  in  Steuben 
County.  N"^'.  as  follows:  (1)  B&H  will 
acquire,  by  assignment,  all  of  the 
contractual  operating  rights  of  Livonia. 
Avon  &  Lakeville  Railroad  Corporation 
(LAL)  over  an  approximately  34  03-mile 
rail  line  that  extends  between 
approximately  milepost  8.68.  at 
Hammondsport.  and  approximately 
milepost  0.85.  at  Bath  {which  is  also 
designated  as  approximately  milepost 
285.10).  and  from  that  point  to 
approximately  311  3  in  Wayland.'  and 
(2)  B&H  will  sublea.se  from  Norfolk 
Southern  Railway  Company  (NSR)  an 
approximately  17.08-mile  connecting 
rail  line  that  extends  between 
approximately  milepost  285.10.  at  Bath. 


'  The  St'uhcn  C",oiint\  Industrial  Development 
Authontv  (iuiis  the  34  0:i-niile  rail  line  (S(JIDA 
line)  I.AL  s  opprdtiun  of  the  SCID,^  line  was 
previously  fxpmplpd  b\  the  Board  in  Uvonia.  Avon 
&■  lxil(pvillf  Hiiilrnad  Corp  — Acquisition  and 
Operation  Expmplum — Stfubfn  Cnunty  Industrial 
Dfvplopmfnl  .\efnc\.  STB  Fmant  r  DtHket  No. 
32941  (,STB  ser\ed  Mav  22.  1916)  B&H  states  that 
it  has  operated  the  SC;l^.^  line  (under  its  toriner 
name,  Coiihocton  Valley  Railroad  Corporation)  as 
LAL's  contract  operator  since  lanuary  of  2001. 
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and  approximately  milepost  268.02.  at 
Painted  Post.- 

The  parties  report  that  they  intend  to 
consummate  the  transaction  on  or  soon 
after  the  effective  date  of  the  exemption 
The  earliest  the  transaction  could  be 
consummated  was  November  2.  2001  (7 
days  after  the  exemption  was  filed). 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34124,  Livonia, 
Avon  &■  Lakeville  Railroad 
Corporation — Continuance  in  Control 
Exemption — B^H  Hail  Corp..  wherein 
LAL  has  concurrently  filed  a  petition  for 
exemption  from  the  requirements  of  49 
U.S.C.  11323  to  control  B&H  once  B&H 
consummates  the  transaction  in  STB 
Finance  Docket  No.  34123  and  becomes 
a  Class  III  rail  carrier.  The  stock  of  B&H 
has  been  placed  in  an  independent, 
irrevocable  voting  trust  pursuant  to  49 
CFR  1013  in  order  to  avoid  an  unlawful 
control  violation  pending  a  Board 
decision  in  STB  Finance  Docket  No. 
34124. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  US  C.  10502(dl  mav  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

.•\n  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34123,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  \W.  Washington.  DC  20423- 
0001.  In  addition,  a  copv  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Esq.,  Kirkpatnck  &  Lockhart, 
LLP,  1800  Massachusetts  Avenue.  NW  , 
Second  Floor.  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  November  2,  2001. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  .\.  Williams. 
Secretan. 
IFR  Doc  01-28400  Filed  11-9-01;  8:45  am) 

BILLING  CODC  491&-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — Far  West 
Insurance  Company 

AGENCY:  Financial  Management  Service 
Fiscal  Service.  Department  of  the 
Treasury. 
action:  Notice. 


-  The  17.08-inile  rail  line  is  owned  bv 
Pennsylvania  Lines  I-LC,  and  currentlv  operated  bv 
NSR. 


SUMMARY:  This  is  Supplement  No,  11  to 
the  Treasur\'  Department  Circular  570; 
2001  Revision,  published  lulv  2,  2001  at 
66  FR  35024, 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  B'lnd  Branf  h  dt    j'OZ,  874-6507, 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code.  Title  31.  Sections 
9304-9308.  to  qualif\-  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR  35036,  July  2.  2001 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new- 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  he  renewed 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://ivvnA-.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service.  Washington.  DC.  telephone 
(202)  512-1800  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number;  769-004-04067-1. 

Questions  concerning  this  notice  mav 
be  directed  to  the  U.S.  Department  of 
Treasury.  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch. 
3700  East-West  Highway,  Room  6A04. 
Hyattsville.  MD  20782 

Dated:  November  2.  2001. 
Wanda  J.  Rogers. 

Acting  Assistant  Commissioner.  Financial 
Operations.  Financial  Management  Service. 
(FRDoc  m-28T5R  Filed  11-9-01:  8:45  am] 

BIUING  CODE  4<10-3»-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Amendment— United 
States  Fidelity  and  Guaranty  Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service.  Department  of  the 
Treasury'. 

ACTION:  Notice. 

summary:  This  is  Supplement  No.  10  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  Julv  2.  2001. 

at  66  FR  35024 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6915. 

SUPPLEMENTARY  INFORMATION:  The 
underwriting  iimitdtiLHi  for  United 
States  Fidelity  and  Guaranty  Company, 
which  was  listed  in  the  Treasury 
Department  Circular  570,  )uly  2.  2001. 
is  hereby  amended  to  read  S89.596.000. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  Treasury-  Circular  570.  2001  Revision, 
at  66  FR  35058  to  reflect  this  change. 
effective  today. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  {http:/ 
/»-vt-vk-  fms.treas.gov/c570/index.html]  A 
hard  copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO). 
subscription  Service.  Washington.  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO.  use  the 
following  stock  number:  7f>f*-004- 
04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury  .  Financial  Management 
Service.  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East-West 
Highway.  Room  6A04.  Hyattsville.  MD 
20782. 

Dated:  November  1   2001. 
Wanda  f.  Rogers, 

Director.  Financial  Accounting  and  Services 
Division.  Financial  Management  Service. 
'PR  Dar   01-28355  Filed  11-9-01:  8:45  am] 
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This  sect'on  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
pubiisfied  Presidential,  Rule   Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federa 
Register   Agency  prepared  corrections  are 
•  ssued  as  signed  documents  and  appea.^  m 
the  appropriate  document  categces 
elsewhere  in  the  ssue 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart41 
RIN  3038-AB71 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  242 

[Release  No.  34-14853:  File  No  S7-16-01] 

RIN  3235-A122 

Customer  Margin  Rules  Relating  to 
Security  Futures 

(j)i  r'-ctr  ir: 

In  [irnpost'ii  ruit'  cine  ument  U  1-24574 
bemnninji  nn  priLjt'  .t0720  in  the  issue  of 
Thursday  October  24   2001 .  make  the 
fiillnwing  I  nrrections 

1  On  pay*'  5072"   in  the  table,  under 
thi'  ht\4dini;  Mdintfiiance  margin 
r^M^ulr^'mt'nt'  ,  m  th>'  -.('c:ond  entr>',  in 
the  third  lint'.  Hi  the  [ilus  put  plus" 
>hi)uld  ft'dd.    nt  th<'  put  plus". 

2  On  th''  >arTU'  \)d\it\  in  the  table, 
under  thf  heading.    Initial  margin 
rtH|uiromenl".  in  the  third  entry,  in  the 
fourth  line,  delate  "aggregate" 

,!   On  the  same  page,  und^r  th^> 
hea(1inu    Initial  margin  rpquircnii'iit'", 
in  tlu'  ^;\th  t'ntr\".  in  the  set  miil  hue, 
'bas*'(i    ^l^lluid  reati,  "basket 

4   On  page  50728.  under  the  h^'diiing, 
"Mainttmance  margin  requirement  '. 
(a)  In  the  fifth  entrv,  in  the  hrst  line, 
■■(1!  of"  sh^iuld  read,  ■■(i)  io%". 
ibj  111  thf  la^t  entr\    in  thf  fifth  line, 
aft'T    aniiiunt    iii-iTf  ■  if 
')  On  pa^e  50~2M,  in  th>'  taiiie,  under 
the  heading    U>'>i:ri[)iiiiii  ni  oilset",  in 


the  second  entry,  in  the  first  line,  delete 
"(or  stoc^". 

(PR  Dor  ^;i-24574  Filed  11-9-01;  8:45  am] 

BILLING  COCiE    '505-01-0 

1 

DEPARTMENT  OF  DEFENSE 

48  CFR  Part  213 

Defense  Federal  Acquisition 
Regulation  Supplement:  Overseas  Use 
of  the  Purchase  Card  in  Contingency. 
Humanitarian,  or  Peacekeeping 
Operations 

Correction 

In  rule  document  01-27371  begirming 
on  page  55123  in  the  issue  of  Thursday, 
November  1,  2001,  make  the  following 
corrections: 

1.  On  page  55123,  in  the  third 

column,  the  headine 

213  30"!     Government — wide  commercial 
purchase  card 

is  cortected  to  read 

213.301      Governmentwide  commercial 
purchase  card 

2,  in  ihe  same  column,  in  paragraph 
(3)  under  the  heading,  the  last  line  of 
paragraph  (3)  "threshold,  if;"  is 
corrected  to  read  "threshold,  if — ". 

IFR  DfH    n-27371  Filed  11-9-01:  8:45  am) 

BILLING   CODE    '505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2133-N] 

RIN0938-ZA17 

State  Children's  Health  Insurance 
Program;  Final  Allotments  to  States, 
the  District  of  Columbia,  and  U.S. 
Territories  and  Commonwealths  for 
Fiscal  Year  2002 

In  notice  document  01-26037 
beginning  on  page  54246  in  the  issue  of 
Friday.  October  26  2001    make  the 
following  correc  tion 

On  page  54250.  m  the  table  titled 

State  (Children's  Health  Insurance 
Prrjgram  Allotments  for  Federal  Fiscal 
Year'in  column  (G),  Allotment  for  the 
.State  of  California,  the  number 

528,466.560"  is  corrected  to  read 

528,446.560". 

(PR  Doc.  Cl-26037  Filed  11-9-01;  8:45  am] 
BILUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

Establishment  of  Class  E  Airspace; 
Sharon,  PA 

Cj>rrf'rtion 

In  rule  document  01    2  1438  beginning 
on  page  49518  in  the  issue  of  Fridav. 
.September  28,  2001 ,  make  thf  follnwina 
f:orrertion: 

§71.1     [Corrected] 

On  page  49519.  in  the  first  column, 
the  secrmd  line  after  the  heading  AEA 
PA  E5.  Sharon,  PA  INEVVl    (lat  42      is 
corrected  to  read  "(lat.  41~'" 


;fr  HiK  (:i-.i  u),iH  Fii.'^i  1 1- 

BILUNG  COD£  1505-01-0 


0-01:  8:45  ami 
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November  13,  2001 
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Environmental 
Protection  Agency 


F 


40  CFR  Part  52 

Approval  and  Promulgation  of 
Implementation  Plans:  Illinois.  \^  isconsin. 
and  Indiana.  Ozone:  Final  Rules 


[^ 


■> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[IL200-2:  FRL-7088-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois:  Ozone 

AGENCY:  Environmental  Protection 
Agt-ncv  (EPA). 

ACTION:  Final  rule. 


summary:  The  EPA  is  approving  State 

Implemt'ntdtinn  Plan  (SIP)  revisions 
submitted  bv  the  State  of  Illinois  to  meet 
certain  requirements  of  the  Clean  Air 
Act  ((L\A)  regarding  attainment  of  the 
ozone  standard  in  the  Chicago-Gary- 
Lake  Countv  ozone  nonattainment  area. 
These  SIP  revisions  are  primarily 
required  by  section  182  of  tht-  CAA. 
This  action  fullv  approves  the 
following:  An  ozone  attainment 
demonstration  demonstrating 
attainment  by  November  1.5.  2007;  a 
post- 1999  ozone  Rate-Uf-Progress  (ROP) 
plan  with  associated  ROP  mobile  source 
conformity  emission  budgets;  a 
contingency  measures  plan  for  both  the 
ozone  attainment  demonstration  and  the 
post-1999  RCJP  plan;  a  commitment  to 
conduct  a  Mid-Course  Review  (MCR)  of 
the  ozone  attainment  demonstration; 
motor  vehicle  emission  budgets  for 
Volatile  Organic  Compounds  (VOC)  and 
Oxides  of  Nitrogen  (  NOy)  for  the  2007 
attainment  year,  until  such  time  that 
revised  budgets  are  submitted  and 
found  to  be  adequate  for  conformity 
purposes  as  called  for  bv  the  State  in  its 
c:ommitment  to  recalculate  and  apply 
revised  emissions  budgets  for 
conformity  within  two  years  of  the 
formal  release  of  MOB1LE6;  and.  a 
demonstration  that  the  State  has  fully 
implemented  Reasonablv  Available 
Control  Measures  (R.\CM).  The  EPA  is 
also  revising  the  existing  NO\  emissions 
control  waiver  for  the  Illinois  portion  of 
the  Chii  ago-Car\  -Lake  Ciounty  ozone 
nonattainment  area  to  exclude  from  the 
waiver  NO\  emission  controls  for 
certain  Electrical  Generating  Units 
(EGl's),  major  non-EGC  boilers  and 
turbines,  and  major  cement  kilns  in  the 
ozone  nonattainment  area  relied  on  bv 
the  State  to  attain  the  ozone  standard,  as 
noted  in  the  State's  ozone  attainment 
demonstration  The  existing  NOx 
emissions  cimtrol  waiver  remains  in 
place  for  Reasonabh'  Available  C^ontrol 
Tec;hnology  (R.'KCT),  New  Source 
Review  (NSR).  and  certain  requirements 
of  vehicle  Inspection  and  Maintenance 
(I/M)  and  transportation  and  general 
conformitv  The  EPA  is  denying  a 
related  citizen  petition  for  the 


termination  of  the  NSR  portion  of  the 
NO\  waiver 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  December  13.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment 
weekdays  from  9  a.m.  to  4  p.m.  Central 
Time  at  the  offices  of  the  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
18th  floor,  Chicago.  Illinois;  Air  and 
Radiation  Docket  and  Information 
Center.  U.S.  Environmental  Protection 
Agencv.  Room  M-1500.  401  M  Street 
(Mail  Code  R102).  S\V  .  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty.  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18I). 
U.S.  Environmental  Protection  Agency. 
Region  5,  77  West  lackson  Boulevard. 
Chicago,  Illinois  60604.  Telephone 
Number:|(312)  886-6057,  E-mail 
Address:  dotv.pdwnrd@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us."  or  "our"  is  used,  we  mean 
EPA. 

This  supplementary'  information 
section  is  organized  as  follows; 

I.  What  Is  EPA  Approving  Or  Disapproving 

In  This  Action? 

II.  What  Previous  Action  Has  Been  Taken  Or 

Proposed  On  This  SIP  Revision? 

III.  What  Are  The  Requirements  For  Full 

Approval  Of  This  SIP  Revision? 

IV.  How  Did  Illinois  Fulfill  These 

Requirements  For  Full  Approval? 

V.  What  Other  SIP  Elements  Did  EPA  Need 

To  Approve  Before  It  Could  Give  Full 
.■\ppr0val  To  This  SIP  Revision? 

VI.  What  Comments  Were  Received  On  The 

Proposed  .^pproval  Of  This  SIP  Revision. 
And  What  Are  EPA's  Responses  To 
Thesa  Comments? 

VII.  Final  EPA  Action 

VIII.  Administrative  Requirements 

I.  What  Is  EPA  Approving  or 
Disapproving  in  This  Action? 

The  EPA  is  approving  SIP  revisions 
submitted  by  the  State  of  Illinois  for 
purposes  of  attainment  of  the  1-hour 
ozone  standard  in  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area 
(the  Illinois  portion  of  which  is  referred 
to  in  this  final  rule  as  the  "Chicago 
nonattainment  area"  or,  more  simply,  as 
the  "Chicago  area").'  These  SIP 
revisions  are  primarily  required  by 
section  182  of  the  CAA.  This  action 
approves  the  following:  (1)  An  ozone 
attainment  demonstration;  (2)  a  post- 


'  The  Chtraf^o  nonaftainrncnl  area  is  ciassified  as 
a  severe  na^atlainment  for  ozone,  and  is  defined  in 
40  CFR  part  Bl  to  include  the  Counties  of  Cook. 
DuPage.  Kane.  Lake.  McHenr\-.  and  Will,  and  the 
Townships  of  Aux  Sable  and  Goose  Lake  in  Grundy 
County  and  Oswego  in  Kendall  County. 


1999  ozone  ROP  plan  with  associated 
ROP  conformity  emission  budgets  for 
2002  and  2007;  (3)  a  contingency 
measures  plan  for  both  the  ozone 
attainment  demonstration  and  the  post- 
1999  ROP  plan;  (4)  a  commitment  to 
conduct  a  MCR  of  the  ozone  attainment 
demonstration;  (5)  motor  vehicle 
emission  budgets  for  VOC  and  NOx  for 
the  2007  attainment  year,  until  such 
time  that  revised  emission  budgets  are 
submitted  and  found  to  be  adequate  for 
conformity  purposes  as  called  for  by  the 
State  in  its  commitment  to  recalculate 
and  apply  revised  emission  budgets  for 
conformity  within  two  years  of  the 
formal  release  of  M0BILE6;  and,  (6)  a 
demonstration  that  the  State  has  fully 
implemented  RACM  in  the  Chicago 
ozone  nonattainment  area  These  SIP 
elements  are  thoroughlv  described  in  a 
Julv  11,  2001  proposed  rule  (65  FT^ 
36370). 

The  attainment  emissions  control 
strategy  which  we  are  approving  in  this 
final  rule  is  summarized  in  Table  I. 

Table  \. — Ozone  Attainment 
Emission  Control  Strategy 

•  Clean  Air  Act  Title  IV  Acid  Ram  Controls 
for  NOx— Phase  I 

•  Rate-Of-Progress  Plans  (15  Percent  ROP 
Plan  and  9  Percent  Post- 1996  ROP  Plan). 

•  National  Low  Emission  Vetiicle  Standards 

•  Refomiuiated  Gasoline — Phase  II  (where 
required) 

•  Federal  Phase  II  Small  Engine  Standards 

•  Federal  Marine  Engine  Standards 

•  Federal  Heavy  Duty  Vehicle  (i  50  horse- 
power) Standards— Phase  I 

•  Federal  Locomotive  Standards — Including 
Rebuilds 

•  Federal  High  Compression  Engine  Stand- 
ards 

•  Federal  Tier  I  Light  Duty  Vehicle  and 
Heavy  Duty  Vehicle  Emission  Standards 

•  Enhanced  Vehicle  Inspection  and  Mainte- 
nance (I/M)  (where  required) 

•  Basic  Vehicle  I/M  (where  required) 

•  Federal  Clean  Fuel  Fleets  Requirements 
(where  required) 

•  Federal  Tier  II  and  Low  Sulfur  Gasoline 
Standards 

•  Utility  0  15  Pounds  NOy  Per  Million  Btu  of 
Heat  Input  Emission  Limits  (20  affected 
States,  including  Illinois) 

•  60  Percent  Reduction  of  N0\  Emissions 
From  Large  Non-Electnc  Generating  Unit 
(Non-EGU)  Boilers  and  Turbines  (20  af- 
fected States,  including  Illinois) 

•  30  Percent  Reduction  of  N0\  Emissions 
From  Large  Cement  Kilns  (20  affected 
States,  including  Illinois) 

•  Wisconsin — 0  28  Pounds  NOx  Per  Million 
Btu  of  Heat  Input  for  Utilities  (EGUs)  in  8 
Counties 

•  Missouri — fl,25  Pounds  NOx  Per  Million 
Btu  of  Heat  Input  for  EGUs  in  the  Eastern 
One-Third  of  the  State. 
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TABLE  I.— Ozone  Attainment  Emis- 
sion Control  Strategy— Contin- 
ued 

•  Missouri — 0  35  Pounds  NOx  Per  Million 
Btu  of  Heat  Input  for  EGUs  in  the  Westem 
Two-Thirds  of  the  State. 

This  emissions  control  strategy  has 
been  determined  to  be  adequate  to 
achie\e  attainment  of  the  1-hour  ozone 
standard  by  November  15.  2007.  the 
attainment  date  EP.^  is  approving  for 
the  Chicago  nonattainment  area. 

The  post-1999  ROP  plan  emission 
control  measures  are  given  in  Table  II 
and  III.  .\ote  in  Comment/Response  39 
below  that  we  are  not  giving  full  VOC 
reduction  credit  for  Transportation 
Control  Measures  as  stated  in  Table  \T1I 
of  our  lulv  11.  2001  proposed  rule  (66 
FR  36.370.  36388).  VOC  and  NOx 
emission  reduction  credits  for  all  other 
ROP  emission  control  measures  are  as 
specified  in  Table  VIII  and  Table  IX  in 
our  July  11.  2001  proposed  rule. 

Table  \\. — Chicago  Nonattainment 
Area  VOC  Emission  Reduction 
Measures  Post-1999  ROP  Plan 

Mobile  Source  Measures 

•  Post- 1994  Tier  I  Vehicle  Emission  Rates 

•  Federal  Reformulated  Gasoline — Phase  I 
and  II 

•  Illinois  1992  I'M  improvements 

•  Enhanced  I'M  Program 

•  Conventional      Transportation      Control 
Measures 

•  National  Energy  Policy  Act  of  1992. 

•  Federal  Non-Road  Small  Engine  Stand- 
ards 

•  National    Low    Emissions    Vehicle    Pro- 
gram 

•  Federal  Clean  Fuel  Fleet  Vehicle  Pro- 
gram 

•  Tier  II  Vehicle  Standards'Low  Sulfur  Fuel 
Standards 

Point  Source  Measures: 

•  Emissions     Reduction     Market     System 
(ERMS) 

Area  Source  Measures 

•  1 999  Cold  Cleaning  Degreaser  Limits. 

Table  III.— Illinois  Ozone  Attain- 
ment Area  N0\  Emission  Reduc- 
tion Measures  Post-1999  ROP 
Plan 

•  CAA  Tier  I  Vehicle  Emission  Standards 

•  Tier  II  Vehicle  Standards/Low  Sulfur  Fuel 
Standards 

•  National  Low  Emission  Vehicle'Heavy  Duty 
Gasoline  Vehicle  Standards 

•  Federal  Ott-Road  Engine  Standards 

•  Title  IV  Acid  Ram  Controls  on  EGUs 

•  NOx  SIP  Call-based  Rules  for  EGUs  Non- 
EGU  Boilers  and  Turbines  and  Cement 
Kilns 


These  VOC  and  NOy  emission  control 
measures  have  btfen  determined  tn  be 
adequate  to  achieve  the  required  ROP  bv 
the  milestone  years  (2002.  2005.  and 
2007)  in  the  Chicago  nonattainment 
area.  Note  that  the  plan  depends  un  the 
substitution  of  \Ox  emission  controls  in 
the  attainment  portion  of  Illinois  for 
VOC  emission  reduction  requirements 
in  the  Chicago  nonattainment  area  This 
substitution  is  more  thoroughlv 
discussed  in  the  July  11,  2001  proposed 
rule. 

For  contingency  measures,  the 
adopted  emission  control  measures  and 
their  associated  VOC  emission 
reduction  levels  in  tons  per  day  (TPD), 
as  given  in  the  SIP.  are  presented  in 
Table  IV  These  emission  reductions  are 
in  excess  of  those  emission  reductions 
included  in  the  ozone  attainment 
demonstration,  and.  therefore,  are 
creditable  as  contingency  measures 
These  controls  are  being  implemented 
without  the  need  for  future  rule 
development  by  the  State. 

Table  IV.— Illinois  Contingency 
Measure  Emission  Reductions 


Control  measure 

VOC  emis- 
sion reduc- 
tion (TPD) 

Mobile  Source  Measures 

Tier  II 'Low  Sulfur  Fuel  Program 

On-Board  Diagnostics          

Non-Road  Engme  Standards  ... 

108 

14 

23.5 

14.0 

Total  

49.7 

We  proposed  to  approve  Illinois" 
Motor  \'ehicle  Emissions  Budget 
(MVEB)  for  the  Chicago  nonattainment 
area  in  the  Julv  11.  2001  proposed  rule 
(66  FR  36370)'.  and  approve  the  MVEB 
in  this  final  rule.  The  V'OC  emissions 
budget  for  2002  is  183.4  tons  per  day. 
and  the  VOC  emissions  budget  for  2005 
is  163.4  tons  per  day  The  emissions 
budgets  for  the  2007  attainment  vear  are 
154.91  tons  per  dav  for  VOC  and  293.92 
tons  per  day  for  NOx  These  emissions 
budgets  were  found  adequate  effective 
May  31,  2000,  as  posted  on  the  EP.\ 
website  at  ^'is'w  epa.gov/otaq/traq  (once 
there,  click  on  the  'conformity  '  button). 

The  EPA  is  revising  the  existing  NOx 
emissions  control  waiver  for  the 
Chicago  nonattainment  area  to  exclude 
from  the  waiver  those  NOx  emission 
controls  for  certain  EGUs,  major  non- 
EGU  boilers  and  turbines,  and  major 
cement  kilns  in  the  Chicago 
nonattainment  area  relied  on  by  the 
State  to  attain  the  ozone  standard,  as 
noted  in  the  State's  ozone  attainment 
demonstration  The  existing  NOx 
emissions  control  waiver  remains  in 
place  for  R,\CT.  NSR.  and  certain 


requirements  of  vehicle  1/M  and 
transportation  and  general  conformitv. 
The  EPA  IS  denying  a  related  citizen 
petition  for  the  termination  of  the  NSR 
portion  of  the  NOx  waiver. 

The  basis  for  the  NOx  waiver,  as 
retained,  is  revised  from  that  used  in  the 
original  approval  of  the  NOx  waiver.- 
Originally  the  NOx  waiver  was  based  on 
a  demonstration  that  NOx  emission 
controls  m  the  Chicago  nonattainment 
area  are  not  beneficial  toward  the 
attainment  of  the  ozone  standard  in  this 
area,  complying  with  the  waiver  criteria 
based  on  section  182(f)(1)(A)  of  the 
CAA.  The  revised  basis  is  based  on 
section  182(0(2)(A)  of  the  CAA.  which 
provides  for  a  waiver  of  excess  NOx 
emission  reductions.  The  State  has 
demonstrated  attainment  of  the  1-hour 
ozone  standard  without  application  of 
the  waivered  NOx  emission  controls. 

Today's  action  finalizes  EPA's 
approval  of  Illinois'  1-hour  ozone 
attainment  demonstration  and  post-1999 
ROP  SIP  revisions  as  meeting  the 
requirements  of  sections  182(c)(2)  and 
(d)  of  the  CAA. 

II.  What  Previous  .\rtion  Ha.s  Been 
Taken  or  Proposed  on  This  SIP 
Revision? 

EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  Illinois  ozone 
attainment  demonstration  SIP  for  the 
Chicagn-Gar\-Lake  County  ozone 
nonattainment  area  on  December  16, 
1999  (64  FR  70496).  In  that  NPR.  we 
proposed  to  conditionally  approve  the 
1-hour  ozone  attainment  demonstration 
SIP  revision  submitted  by  Illinois  on 
.■\pril  30.  1998  This  proposed 
conditional  approval  was  based  on  the 
State  s  submitted  ozone  modeling 
analysis  and  the  State's  commitment  to 
adopt  and  submit  a  final  ozone 
attainment  demonstration  and  a  post- 
1999  ROP  plan,  including  the  necessar>' 
State  air  pollution  control  regulations, 
by  December  31.  2000.  We  proposed,  in 
the  alternative,  to  disapprove  this 
attainment  demonstration  plan.  if.  by 
December  31.  1999.  the  State  did  not 
select  an  emissions  control  strategy 
associated  with  its  submitted  ozone 
modeling  analysis  and  did  not  submit 
adequate  motor  vehicle  emissions 
budgets  for  VOC  and  NOx  for  the 
Chicago  nonattainment  area  that 
complied  with  EPA's  conformity 


-  The  i.\'.\  approved  Illinois'  original  NOx  waiver 
petition  in  a  final  rule  on  lanuan  26.  199tS  (Bl  VR 
2428).  covering  a  waiver  from  \bx  emission  contnji 
requirements  for  RACT.  NSR.  and  certain  IM  and 
general  conformity  NOx  requirements  for  the 
Chicago  nonattainment  area.  The  EPA  also  granted 
an  exemption  from  certain  Iranbportalion 
conformity  NOx  requirements  for  the  Chicago 
nonattainment  area  on  Februar\  12.  1996  (61  FR 
5291). 
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regulations  and  that  supported  the 
attainment  of  the  1-hour  ozone 
standard.  We  also  required  the  State  to 
submit,  by  December  31,  1999,  an 
enforceable  commitment  to  conduct  a 
mid-course  review  of  the  ozone 
attainment  plan  in  2003. 

The  State  met  the  submittal 
requirements  of  the  proposed 
conditional  approval,  and  submitted  a 
final  ozone  attainment  demonstration 
and  post- 1999  ROP  plan  on  December 
26,  2000  We  reviewed  this  submittal, 
along  with  a  related  citizens  petition 
requesting  removal  of  the  NSR  portion 
of  the  existing  N0\  emissions  control 
waiver  for  the  Chicago  ozone 
nonattainment  area,  in  a  NPR  on  julv 

II.  2001  (66  36370).  In  this  NfPR,  we 
proposed  to  approve  the  State's 
submittal  and  to  deny  the  citizen's  NOx 
waiver  petition. 

Since  the  State  largely  replaced  the 
April  30,  1998  ozone  attainment 
demonstration  with  the  December  26, 
2000  submittal,  the  Julv  11.  2001  NPR 
primarily  focused  on  the  December  2000 
ozone  attainment  demonstration.  As 
such,  this  final  rule  also  focuses  on  the 
December  26.  2000  version  of  the  ozone 
attainment  demonstration  and  the 
comments  received  on  our  July  11,  2001 
NPF.  This  Notice  of  Final  Rulemaking 
(NFR),  however,  also  addresses  the 
public  comments  received  with  regard 
to  our  December  16.  1999  NPR. 

III.  What  Are  the  Requirements  for  Full 
Approval  of  This  SIP  Revision? 

The  ozone  attainment  demonstration 
and  post-1999  ROP  plan  must  meet 
applicable  criteria  as  detailed  in  the 
CAA.  The  specific  requirements  of  the 
CA.^  for  ozone  attainment 
demonstrations  and  post-1996  ROP 
plans  in  serious  and  severe  ozone 
nonattainment  areas  are  specified  in 
sections  182(c)(2]  and  182(d)  of  the 
t^AA.  Section  172  of  the  CAA  provides 
the  general  requirements  for  air  qualitv 
plans  for  nonattainment  areas  Refer  to 
our  luly  n .  2001  NPR  for  further  details 
of  requirements  for  ozone  attainment 
demonstrations  and  ROP  plans 

IV.  How  Did  Illinois  Fulfill  the 
Requirements  for  Full  Approval? 

On  December  26,  2000.  as  noted 
elsewhere  in  this  final  rule,  the  State  of 
Illinois  submitted  a  SIP  revision 
covering  the  State's  adopted  ozone 
attainment  demonstration,  post-1999 
ROP  plan,  associated  motor  vehicle 
emission  budgets,  and  adopted 
emissions  control  strategy.  This 
submittal,  along  with  the  submittal  of 
adopted  NOx  emission  control 
regulations  as  discussed  below,  meets 
the  requirements  of  the  CAA  for 


submission  of  attainment 
demonstrations  and  ROP  plans. 

V.  What  Other  SIP  Elements  EHd  EPA 
Need  To  Approve  Before  It  Could  Give 
Full  Approval  to  This  SIP  Revision? 

This  SIP  revision  depends 
significantly  on  the  new  NOx  emission 
reductions  resulting  from  the 
implementation  of  NOx  emission 
control  regulations  for  major  EGUs, 
major  non-EGU  boilers  and  turbines, 
and  major  cement  kilns.  On  September 
25.  2001,  EPA  signed  final  rules 
approving  Illinois'  NOx  emission 
control  regulations  for  major  EGUs, 
major  non-EGU  boilers  and  turbines, 
and  major  cement  kilns.  These  final 
rules  are  being  published  in  separate 
rulemaking  actions.  In  addition,  other 
State  emission  control  regulations 
affecting  the  attainment  of  the  ozone 
standard  and  post- 1999  ROP  in  the 
Chicago  ozone  nonattainment  area — 
such  as  vex:  RACT.  I/M,  and  Illinois' 
Emission  Reduction  Market  System, 
with  an  associated  VOC  emissions  cap 
for  stationary  sources — have  previously 
been  adopted  by  the  State  and  approved 
by  the  EPA. 

All  required  State  emission  control 
regulations  and  related  SIP  elements 
needed  to  support  the  ozone  attainment 
demonstration  and  the  post- 1999  ROP 
plan  have  been  approved  by  the  EPA. 

Other  related  SIP  actions  are  being 
acted  upon  in  this  final  notice.  These 
include  Illinois'  commitments  to 
conduct  a  Mid-Course  Review  in  2004 
and  to  recalculate  the  mobile  vehicle 
transportation  conformity  emission 
budgets  within  two  years  after  MOBILES 
is  officially  released.  Illinois  committed 
to  revise  within  two  vears  after  the 
official  release  of  MOBILES,  the  2007 
attainment  demonstration  emission 
budgets  and  to  revise  the  ROP 
conformity  emission  budgets.  No 
conformity  determinations  can  be  made 
in  the  second  year  of  the  commitment 
without  adequate  MOBILE6-based 
emissions  budgets.  As  we  proposed  on 
July  28,  2000  (65  FR  46383),  the  final 
approval  action  we  are  taking  today  on 
the  2007  attainment  demonstration 
emission  budgets  will  be  effective  for 
conformity  purposes  only  until  revised 
motor  vehicle  emissions  budgets  are 
submitted  and  we  have  found  them  to 
be  adequate.  In  other  words,  the 
emissions  budgets  we  are  approving 
today  as  part  of  the  attainment 
demonstration  and  the  post-1999  ROP 
plan  will  apply  for  conformity  purposes 
only  until  there  are  new,  adequate 
emissions  budgets  consistent  with  the 
States  commitments  to  revise  the 
emissions  budgets.  The  revised 
emissions  budgets  will  apply  for 


conformity  purposes  as  soon  as  we  find 
them  adeauate. 

We  are  limiting  the  duration  of  the 
approval  of  the  motor  vehicle  emissions 
budgets  in  this  manner  because  the 
State  has  committed  to  revise  them. 
Therefore,  once  we  have  confirmed  that 
the  revised  motor  vehicle  emissions 
budgets  are  adequate,  they  will  be  more 
appropriate  than  the  emissions  budgets 
we  are  approving  for  conformity 
purposes  now.  If  the  revised  motor 
vehicle  emissions  budgets  raise  issues 
about  the  sufficiency  of  the  attainment 
demonstration  or  post-1999  ROP  plan. 
EPA  will  work  with  the  State  on  a  case- 
by-case  basis. 

The  Mid-Course  Review  conunitment 
and  MOBlL£6-based  revision 
commitment  were  discussed  in  detail  in 
the  July  11,  2001  proposed  rule.  In 
today's  action,  EPA  is  approving  these 
State  commitments. 

VI.  What  Comments  Were  Received  on 
the  Proposed  Approval  of  These  SIP 
Revisions,  and  What  Are  EPA's 
Response  to  These  Comments? 

As  noted  above,  we  issued  two  NPRs. 
dated  December  16,  1999  (64  FR  70496) 
and  luly  11,  2001  (66  FR  36370),  related 
to  the  SIP  revisions  addressed  in  this 
final  rule.  We  received  comments  on 
both  of  these  NPRs.  The  following 
summarizes  and  addresses  those 
comments. 

Comment  1 

A  commenter  opposes  the  proposed 
approval  of  the  Chicago  ozone 
attainment  demonstration  because  the 
State  of  Illinois  has  not  adopted  an 
emissions  control  strategy.  'The 
commenter  also  stated  that  the  MVEB  is 
by  definition  inadequate  because  the 
SIP  does  not  demonstrate  timely 
attainment  of  the  ozone  standard  nor 
does  it  include  the  emissions  reductions 
required  for  all  RACM.  The  commenter 
claims  that  EPA  may  not  find  as 
adequate  a  MVEB  that  is  derived  from 
a  SIP  that  is  inadequate  for  the  purpose 
for  which  it  is  submitted. 

Response  1 

With  regard  to  the  adoption  of  an 
ozone  attainment  demonstration,  as     • 
noted  in  the  July  11.  2001  proposed  rule 
(66  FR  36370).  this  problem  has  been 
resolved.  The  State  has  completed  the 
adoption  of  the  ozone  attainment 
demonstration  and  its  associated 
emissions  control  strategy.  The  State  has 
revised  its  MVEB  to  reflect  the  adopted 
ozone  attainment  demonstration.  It  is 
also  noted  that  the  SIP  does  now 
demonstrate  timely  attainment  of  the  1- 
hour  ozone  standard  by  the  November 
15,  2007  deadline  for  the  Chicago-Gary- 
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Lake  County  ozone  nonattainment  area 
as  noted  in  the  July  11.  2001  proposed 
rule. 

The  EPA  reviewed  the  initial  Illinois 
SIP  submittal  (the  April  30.  1998 
submittal)  for  the  Chicago-Gary-Lake 
County  ozone  nonattainment  area  and 
determined  that  it  did  not  include 
sufficient  documentation  concerning 
available  R.\CM  measures  For  all  of  the 
severe  nonattainment  areas  for  which 
EPA  proposed  approvals  in  December 
1999.  EPA  consequently  issued  a  policy 
guidance  memorandum  '  to  have  these 
States  address  the  RACM  requirements 
through  an  additional  SIP  submittal. 
(Memorandum  of  December  14.  2000. 
from  John  S.  Seitz.  Director.  Office  of 
Air  Quality  Planning  and  Standards, 
regarding:  "Additional  Submission  on 
RACM  from  States  with  Severe  1-hour 
Ozone  Nonattainment  Area  SIP .") 

We  conducted  a  review  of  Illinois' 
December  2000  submittal  to  determine 
whether  it  demonstrated  that  Illinois 
had  implemented  RACM  in  the  Chicago 
nonattainment  area.  As  noted  in  the  July 
11,  2001  proposed  rule  (66  FR  36370), 
we  have  proposed  to  approve  the 
December  2000  submittal  as 
demonstrating  that  Illinois  has 
implemented  RACM  in  the  Chicago 
nonattainment  area. 

Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  section  172(c)(1).  See  57 
FR  13498,  13560.  In  that  guidance,  EPA 
indicated  its  interpretation  of  section 
172(c)(1)  that  potentially  available 
measures  that  would  not  advance  the 
attainment  date  for  an  area  would  not  be 
considered  to  be  R.^CM.  EPA  also 
indicated  in  that  guidance  that  States 
should  consider  all  potentially  available 
emission  control  measures  to  determine 
whether  they  are  potentially  available 
for  implementation  in  an  area  and 
whether  they  would  advance  the 
attainment  date.  Further.  States  should 
indicate  in  their  SIPs  whether  emission 
control  measures  considered  were 
reasonably  available  or  not.  and,  if 
measures  are  reasonably  available,  they 
must  be  adopted  by  the  States  as  RACM. 
Finally.  EPA  indicated  that  States  could 
reject  emission  control  measures  as  not 
being  RACM  because  they  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  would  be 
economically  or  technologically 
infeasible.  The  EPA  also  issued  a  recent 
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memorandum  re-confirming  the 
principles  in  the  earlier  guidance.  The 
newer  memorandum  is  titled. 
"Guidance  on  the  Reasonably  Available 
Control  Measures  (R^^CM)  Requirement 
and  Attainment  Demonstration 
Submissions  for  Ozone  Nonattainment 
Areas,"  from  John  S.  Seitz,  Director. 
Office  of  Air  Qualitv  Planning  and 
Standards  (OAQPSJ.  November  30. 
1999.  Web  site:  http://w'ww.epa.gov/ttn/ 
oarpg/tlpgm  html 

As  noted  in  the  Julv  1 1 .  2001 
proposed  rule  (66  FR'36370.  36398).  the 
State's  SIP  has  addressed  the 
implementation  of  RACM.  and  we  have 
determined  that  the  SIP  adequately 
meets  the  RACM  requirements  of  the 
CAA.  We  addressed  the  implementation 
of  emission  control  measures  in  the 
Chicago  area  for  both  mobile  and 
stationar>'  sources.  We  determined  that 
the  State  could  not  significantly 
advance  the  1-hour  ozone  standard 
attainment  date  through  the 
implementation  of  emission  controls  not 
already  adopted  by  the  State.  In 
addition,  as  we  noted  in  the  Julv  11. 
2001  proposed  rule  (66  FR  36370. 
36400).  although  we  encourage  areas  to 
implement  available  RACM  as 
potentially  cost-effective  methods  to 
achieve  emission  reductions  in  the  short 
term,  we  do  not  believe  that  section 
172(c)(1)  of  the  CAA  requires 
implementation  of  potential  RACM 
measures  that  either  needlessly  require 
costly  implementation  efforts  or 
produce  relatively  small  emissions 
reductions  that  will  not  be  sufficient  to 
allow  an  area  to  achieve  attainment  in 
advance  of  full  implementation  of  all 
other  required  measures 

In  addition  to  emission  control 
measures  already  implemented  locally. 
Illinois  relies  in  large  part  on  emission 
reductions  from  outside  of  the  Chicago 
area  resulting  from  EPAs  NOx  SIP  Call 
rule  or  section  126  NOx  rule  (65  FR 
2674.  January  18.  2000)  to  reach 
attainment  of  the  ozone  standard.  In  the 
NOx  SIP  Call  (63  FR  57356).  we 
concluded  that  NOx  emission 
reductions  from  various  upwind  States 
were  necessarv'  to  provide  for  timely 
attainment  of  the  1-hour  ozone  standard 
in  nonattairmient  areas  in  various 
downwind  States,  including  Illinois  on 
both  counts.  The  NOx  SIP  Call 
established  requirements  for  control  of 
sources  of  significant  NOx  emissions  in 
the  relevant  upwind  States.  These  NOx 
emission  reductions  are  not  expected  to 
be  fully  implemented  until  May  2004. 

The  ozone  attainment  demonstration 
for  Illinois  indicates  that  the  ozone 
reduction  benefit  expected  to  be 
achieved  from  the  regional  NOx 
emission  reductions  is  significant.  We 


have  seen  no  evidence  for  similar  ozone 
benefits  resulting  from  Illinois-specific 
emission  controls  not  already  adopted 
by  the  State  that  would  also 
significantly  advance  the  attainment 
date  for  the  Chicago-Gar\-Lake  County 
ozone  nonattainment  area  Therefore. 
EPA  concludes,  based  on  the  available 
documentation,  that  the  emission 
reductions  from  additional  emission 
control  measures  will  not  advance 
attainment,  and.  thus,  none  of  the 
possible  additional  emission  control 
measure  can  be  considered  to  be  RACM 
for  the  purposes  of  section  1 72(c)(1)  of 
the  CCA. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  Chicago  nonattairunent  area,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  Thus,  a  determination  of 
RACM  is  necessary  on  a  case-by-case 
basis  and  will  depend  on  the 
circumstances  for  the  individual  area  In 
addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  R.\CM  analysis  would  not 
control  what  is  R.^CM  for  these  or  any 
other  areas  for  that  other  ozone 
standard 

EPA  has  also  long  advocated  that 
States  consider  the  kinds  of  emission 
control  measures  that  the  commenters 
have  suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See.  eg  .  http://^^^^^^^■.epa  gov/otaq/ 
transp  htm  In  order  to  demonstrate  that 
they  will  attaan  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  emission  control 
measures — including  the  kind  that 
Illinois  itself  evaluated  in  its  R-ACM 
analysis — that  even  collectively  do  not 
result  in  many  emission  reductions 
Furthermore.  EP.^  encourages  areas  to 
implement  technically  available  and 
economically  feasible  measures  to 
achieve  emissions  reductions  in  the 
short  term — even  if  such  measures  do 
not  advance  the  attainment  date — since 
such  measures  will  likely  improve  air 
quality.  Also,  over  time,  emission 
control  measures  that  may  not  be  R.^CM 
now  for  an  area  may  ultimately  become 
feasible  for  the  same  area  due  to 
advances  in  control  technology  or  more 
cost-effective  implementation 
techniques.  Thus,  areas  should  continue 
to  assess  the  state  of  control  technology 
as  they  make  progress  toward 
attainment  and  consider  new  control 
technologies  that  may  in  fact  result  in 
more  expeditious  improvement  in  air 
quality. 

We  previouslv  responded  to 
comments  concerning  the  adequacy  of 
Illinois'  MXTB  when  we  took  final 
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action  determining  the  MVEB  to  be 
adequate  and  do  not  address  those 
issues  again  here,  (hir  findings  of 
adequacy  for  the  MVEB  and  responses 
to  comments  can  be  accessed  at 
\\'\\'\v.epa.gov/ot(iq/traq  (once  there, 
click  on  the  "'conformity"  button). 

Comment  2 

A  commenter  notes  that  EPA  has  been 
working  toward  promulgation  of  a 
revised  8-hnur  ozone  National  Ambient 
Air  Quality  Standard  (NAAQ.S)  because 
the  Administrator  deemed  attaining  the 
1-hour  ozone  NAAQS  is  not  adequate  to 
protect  public  health.  Therefore.  EPA 
must  ensure  that  measures  be 
implemented  now  that  w  ill  be  sufficient 
to  meet  the  1-hour  standard  and  that 
make  as  much  progress  toward 
implementing  the  8-hour  ozone 
standard  as  the  requirements  of  the  CAA 
and  implementing  regulations  allow. 

Response  2 

The  1-hour  standard  remains  in  effect 
for  all  of  1-hour  ozone  nonattainment 
areas,  and  the  SIPs  that  have  been 
submitted  are  for  the  purpose  of 
achieving  that  NAAQS.  Congress  has 
provided  the  States  with  the  authority  to 
choose  the  measures  necessary  to  attain 
the  NAAQS  and  EPA  cannot  second 
guess  the  States"  choice  if  it  determines 
that  the  SIPs  meet  the  requirements  of 
the  CAA.  EPA  believes  that  the  SIPs  for 
the  severe  areas  meet  the  requirements 
for  attainment  demonstrations  for  the  1- 
hour  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  emission  controls  might  be  more 
effective  for  attaining  the  8-hour  ozone 
standard.  EPA,  however,  generally 
believes  that  emission  controls 
implemented  to  attain  the  1-hour  ozone 
standard  will  be  beneficial  toward 
attainment  of  the  8-hour  ozone  standard 
as  well.  This  is  particularly  true 
reg.irding  the  implem^tation  of  NOx 
emission  controls  resulting  from  EPA's 
NOx  SIP  Call. 

Finally,  EPA  notes  that  although  the 
8-hour  ozone  standard  has  been  adopted 
by  the  EPA.  implementation  of  the 
standard  has  been  delayed  while  certain 
aspects  of  the  standard  remain  before 
the  United  States  Circuit  Court  of 
Appeals.  The  States  and  EPA  have  yet 
to  define  the  8-hour  ozone 
nonattainment  areas  and  the  EPA  has 
yet  to  issue  guidance  and  requirements 
for  the  implementation  of  the  8-hour 
ozone  standard. 

Comment  3 

A  commenter  asks  that  EPA  require 
full  compliance  with  regulatory 
requirements  now  in  place  that  govern 
the  development  of  attainment 


strategies,  and  rigorous  implementation 
of  statutorv  requirements  for  RACT  and 
RACM 

Response  3 

As  noted  in  responses  to  other 
comments  in  this  final  rule  and  in  the 
July  11,  2001  (66  FR  36370)  NPR,  the 
Illinois  SIP  meets  the  CAA  requirements 
for  the  implementation  of  RACM.  In 
addition,  it  is  noted  that  the  State  of 
Illinois  has  implemented  RACT  controls 
for  VOC  sources  in  the  ozone 
nonattainment  areas  in  Illinois  in  full 
compliance  with  CAA  requirements.  As 
noted  elsewhere  in  this  final  rule  and  in 
the  July  11,  2001  proposed  rule,  the 
Chicago  nonattainment  area  is  currently 
covered  by  a  waiver  from  NOx  RACT 
controls. 

Civen  the  above,  it  is  concluded  that 
Illinois  has  met  the  requirements  for 
RACT  and  RACM  as  requested  by  the 
commenter. 

Comment  4 

A  commenter  urges  EPA  to  reject  the 
dilatory  approaches  embodied  in  the 
proposed  approvals,  and  to  instead 
disapprove  the  SIP  revisions  until  they 
demonstrate,  using  the  approved  Urban 
Airshed  Model  (UAM),  that  the  areas 
will  attain  the  1  hour  standard  at  the 
earliest  possible  date. 

Response  4 

As  noted  in  the  July  11,  2001  NPR  (66 
FR  36370),  Illinois  has  demonstrated 
attainment  of  the  1-hour  ozone  standard 
using  the  UAM.  Illinois  used  UAM  data 
and  a  statistical  approach,  as  defined  in 
EPA's  June  1996  Guidance  on  Use  of 
Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS  (EPA- 
454/B  -95-007),  to  demonstrate 
attainment  of  the  1-hour  ozone  standard 
in  the  Chicago  nonattainment  area  bv 
November  15,  2007. 

The  commenter  is  objecting  to  States 
demonstrating  attainment  of  the  1-hour 
ozone  standard  via  procedures  differing 
from  the  deterministic  test  as  discussed 
in  the  June  1996  guidance.  However,  as 
discussed  in  more  detail  in  the  June 
1996  guidance  and  elsewhere  in  this 
final  rule,  the  deterministic  test  is  not 
the  only  attaiiiment  demonstration  test 
supported  by  the  attainment 
demonstration  requirements  of  the  CAA. 
The  CAA  is  not  prescriptive  as  to  the 
specific  nature  of  the  attainment 
demonstration,  other  than  that  the  use 
of  a  photochemical  dispersion  model, 
such  as  UAM,  is  required  for  serious 
and  above  ozone  nonattainment  areas. 
The  CAA  does  not  prevent  the 
consideration  of  additional  data  to 
support  the  attainment  demonstration. 
In  addition,  the  EPA  has  found  that  the 


simple  use  of  the  photochemical 
dispersion  model  through  only  the 
deterministic  test  may  not  be 
appropriate  for  some  areas. 

Sec  the  next  comment  and  our 
response  to  that  comment. 

Comment  5 

A  commenter  states  that  none  of  the 
air  quality  plans  for  severe  ozone 
nonattainment  areas  demonstrate 
attainment  in  the  manner  required  bv 
section  182(c)(2)(A)  of  the  CAA.  Each 
State's  photochemical  grid  modeling 
clearly  predicts  continued 
nonattainment  of  the  1-hour  ozone 
standard,  with  predicted  ozone  peak 
concentrations  well  above  the  NAAQS. 
The  VVeight-Of-Evidence  (WOE) 
approach  does  not  satisf\'  the  CAA's 
mandate  to  assure  attainment  of  the 
ozone  standard  by  the  deadline,  nor 
does  it  comply  with  the  requirement  of 
a  modeled  demonstration  of  attainment. 
EPA  may  not  lawfully  approve  SIPs 
based  on  modeling  that  has  been 
expresslv  prohibited  by  the  rule. 

Note  that  a  number  of  commenters 
made  related  comments  on  the  ozone 
attainment  demonstrations  (including 
those  from  states  other  than  Illinois) 
reviewed  in  the  December  16.  1999 
proposed  rules.  These  related  comments 
are  also  addressed  here. 

Response  5 

Under  section  182(c)(2)  and  (d)  of  the 
CAA.  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15,  1994. 
demonstrations  of  how  they  would 
attain  the  1-hour  ozone  standard. 
Section  182(c)(2)(A)  of  the  CAA 
provides  that  "[tjhis  attainment 
demonstration  must  be  based  on 
photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  the  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results,  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  of 
the  CAA  that  the  attainment 
demonstration  "be  based  on 
photochemical  grid  modeling."  because 
the  modeling  results  constitute  the 
principal  component  of  EPA's  analysis, 
with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
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the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attairunent.  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibilitv  granted  to  EPA  under 
section  182(c)(2)(A)  of  the  CAA  is 
reflected  in  the  regulations  EPA 
promulgated  for  modeled  attainment 
demonstrations.  These  regulations 
provide,  "The  adequacy  of  a  control 
strategy  shall  be  demonstrated  by  means 
of  applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  [40  CFR  part  51  Appendix  W) 
(Guideline  on  Air  Qualitv  Models)."  "•  40 
CFR  51.112(a)(1).  However,  the 
regulations  further  provide,  "Where  an 
air  quality  model  specified  in  appendix 
W  *   *    *  is  inappropriate,  the  model 
may  be  modified  or  another  model 
substituted  [with  approval  by  EPA,  and 
after)  notice  and  opportunity  for  public 
comment*   *    *."  Appendix  W,  in  turn, 
provides  that,  "The  Urban  Airshed 
Model  (UAM)  is  recommended  for 
photochemical  or  reactive  pollutant 
modeling  applications  involving  entire 
urban  areas.'"  but  further  refers  to  EPA's 
modeling  guidance  for  data 
requirements  and  procedures  for 
operating  the  model.  40  CFR  51  App.  W 
section  6. 2.1. a.  The  modeling  guidance 
discusses  the  data  requirements  and 
operating  procedures,  as  well  as 
interpretation  of  model  results  as  they 
relate  to  the  attainment  demonstration. 
This  provision  references  guidance 
published  in  1991.  but  EPA  envisioned 
the  guidance  would  change  as  we 
gained  experience  with  model 
applications,  which  is  why  the  guidance 
is  referenced,  but  does  not  appear,  in 
Appendix  W.  With  updates  in  1996  and 
1999,  the  evolution  of  EPA's  guidance 
has  led  us  to  use  both  the 
photochemical  grid  model,  and 
additional  analvtical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
The  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  (attainment  year.  2007  for  the 
Chicago  nonattainment  area)  1-hour 
ozone  concentration  above  0.124  parts 
per  million  (ppm)  indicates  that  the  area 
is  expected  to  exceed  the  standard  in 
the  attainment  year  and  a  prediction  at 


or  below  0.124  ppm  indicates  that  the 
area  is  expected  to  not  exceed  the 
standard.  Under  the  statistical  test, 
attainment  is  demonstrated  when  all 
predicted  (i.e.,  modeled)  1-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at.  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled)  "^ 

In  1996,  EPA  issued  guidance'  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App.  W,  to  make  the 
modeled  attainment  test  more  closelv 
reflect  the  form  of  the  NAAQS  (i.e.,  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances. 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard,  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  bv  which  this  is  done  is  called 
a  Weight-'Of-Evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g..  changes  in  the  predicted 
frequency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances.  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e..  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  emission 
controls. 

In  1999,  EPA  issued  additional 
guidance "  that  makes  further  use  of 


*The  August  12.  1996  version  of  "Appendix  W 
to  Part  51 — Guideline  on  Mr  Quality  Models  "  was 
the  rule  in  effect  for  these  attainment 
demonstrations  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 


"•  Guidance  on  the  Use  of  Modeled  Results  to 
Demonstrate  .^tt8inme^t  of  the  Ozone  N.^AQS 
EPA-454/B-95-007.  |une  1996 

'•Ibid. 

"  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions,  Not  Modeled."  I'  S  Environmental 
Protection  Agency.  Office  of  Air  Qualitv  Planning 
and  Standards.  Emissions.  Monitoring,  and 


model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP.  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  ozone 
design  value.  .An  area  is  considered  to 
monitor  attainment  if  each  monitor  site 
has  air  quality  observed  ozone  design 
values  (4th  highest  daily  maximum 
ozone  using  the  three  most  recent 
consecutive  years  of  data)  at  or  below 
the  level  of  the  standard  Therefore,  it  is 
appropriate  for  EPA.  when  making  a 
determination  that  a  control  strategy 
will  provide  for  attainment,  to 
determine  whether  or  not  the  model 
predicted  future  design  value  is 
expected  to  be  at  or  below  the  level  of 
the  standard  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances.  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions  The  method  outlined  in 
EPA's  1999  guidance  uses  the  highest 
measured  design  value  across  all  sites  in 
the  nonattainment  area  for  each  of  three 
years  These  three    design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions  This  is 
appropriate  because  the  model  predicts 
the  change  in  ozone  from  the  base 
period  to  the  future  attainment  date. 
The  three  yearly  design  values  (highest 
across  the  area)  are  averaged  to  account 
for  annual  fluctuations  in  meteorology 
The  result  is  an  estimate  of  an  area's 
base  year  design  value  The  base  year 
design  value  is  multiplied  by  a  ratio  of 
the  peak  model  predicted  ozone 
concentrations  in  the  attainment  year 
(i.e..  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 


.^nalysis  Division.  Air  Quality  Modeling  Group, 
Research  Triangle  Park.  NC  27711.  November  1999. 
Web  site:  http:/'uMT*fpa.gov/ttn/scram. 
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providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  commenter  on  our  December  1999 
proposed  ozone  rules  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPAs  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  qualitv 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
attain  at  tho  higher  site.  The  commenter 
does  not  appear  to  have  described  the 
guidance  accurately  The  guidance  does 
not  recommend  averaging  across  a 
region  or  spatial  averaging  of  observed 
data  The  guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990.  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  contributed  to 
three  ozone  design  value  periods  (1988- 
90.  198»-91  and  1990-92).  Under  the 
approach  of  the  guidance  document, 
EPA  determined  the  design  value  for 
each  of  those  three-year  periods,  and 
then  averaged  those  three  design  values, 
to  determine  the  area's  base  ozone 
design  value.  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions — those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year  Furthermore,  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amount  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 


additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain, 

A  commenter  on  our  December  1999 
proposed  ozone  rules  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  States  must  model  all 
control  measures  being  implemented. 
Moreover,  a  component  of  this 
technique — the  estimation  of  the  future 
ozone  design  value — should  be 
considered  a  model  predicted  estimate. 
Therefore,  results  from  this  technique 
are  an  extension  of  "photochemical 
grid  "  modeling  and  are  consistent  with 
Section  182(c)(2)(A).  Also,  a  commenter 
believes  EPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
used  to  estimate  additional  emission 
reductions.  EPA  provided  a  full  60-dav 
period  for  comment  on  all  aspects  of  the 
proposed  rules.  EPA  has  received 
several  comments  on  the  technical 
aspects  of  the  approach  and  the  results 
of  its  application,  as  discussed  above 
and  in  the  responses  to  the  individual 
SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis  in 
the  December  16,  1999  guidance  will 
yield  a  lower  control  estimate  than  if  we 
relied  entirely  on  reducing  maximum 
predictions  in  every  grid  cell  to  less 
than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  emission  controls 
because  the  form  of  the  standard  allows 
up  to  3  exceedances  in  3  years  at  everv 
monitoring  site,  and,  therefore,  in  everv 
grid  cell.  If  the  model  over-predicts 
observed  concentrations,  predicted 
controls  may  be  further  overestimated. 
EPA  has  considered  other  evidence,  as 
described  above  through  the  weight  of 
evidence  determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  determination  that  the  control 
measures  adopted  are  reasonably  likely 
to  lead  to  attainment  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  States 
and  available  to  EPA.  EPAs  decision 
was  further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 


reductions  not  modeled  on  grounds  that 
EPA  employed  a  rollback  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  51  App.  W  section  6.2. I.e. 
provides,  "Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies."  Section  14.0  of  appendix  W 
defines  "rollback"  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20  percent  improvement  in 
ozone  is  needed  for  the  area  to  reach 
attainment,  it  is  assumed  a  20  percent 
reduction  in  VOC  emissions  would  be 
required.  There  was  no  approach  for 
identifying  NOx  reductions.  The 
"proportional  rollback"  approach  is 
based  on  a  purely  empirically/ 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone.  For 
example,  if  monitoring  or  modeling 
results  indicate  that  ozone  was  reduced 
by  25  ppb  during  a  particular  period, 
and  that  VOC  and  NOx  emissions  fell  by 
20  tons  per  day  and  10  tons  per  dav 
respectively  during  that  period.  EPA 
developed  a  ratio  of  ozone  improvement 
related  to  reductions  in  VOC  and  NOx. 
This  formula  assumes  a  linear 
relationship  between  the  precursors  and 
ozone  for  a  small  amount  of  ozone 
improvement,  but  it  is  not  a 
■proportional  rollback"  technique. 
Further,  EPA  uses  these  locally  derived 
adjustment  factors  as  a  component  to 
estimate  the  extent  to  which  additional 
emissions  reductions  " — not  the  core 
control  strategies — would  reduce  ozone 
levels  and  thereby  strengthen  the  weight 
of  evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies.  This 


■  Not  applicable  to  the  c;:hicago  area  ozone 
attainment  demonstration  addressed  in  this  final 
rule,  but  applicable  for  other  ozone  nonattainment 
areas  for  which  EPA  is  also  publishing  final  rules. 
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limited  use  of  adjustment  factors  is 
more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  it  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  obser\'ations  and/or  modeling 
which  is  more  consistent  with 
recommendations  referenced  to  in 
Appendix  W  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  In  addition, 
the  requirement  that  areas  perform  a 
mid-course  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51 
Appendix  W  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above.  EPA  did  not  use  or  rely  on  a 
proportional  rollback  technique  in  the 
relevant  rulemaking  "  but  used  UAM  to 
evaluate  the  core  control  strategies  and 
then  applied  its  WOE  guidance. 
Therefore,  because  EPA  did  not  use  an 
"alternative  model"  to  UAM,  it  did  not 
trigger  an  obligation  to  modif\- 
Appendix  W.  Furthermore.  EPA  did 
propose  to  use  the  November  1999 
guidance,  "Guidance  for  Improving 
Weight  of  Evidence  Through 
Identification  of  Additional  Emission 
Reductions.  Not  Modeled."  in  the 
December  16,  1999  NPR  and  has 
responded  to  all  comments  received  on 
that  guidance  elsewhere  in  this  final 
rule. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 


"The  rulemaking  referred  to  here  is  not  a 
proposed  rule  covering  the  ozone  attainment 
demonstration  for  the  Chicago  nonattainment  area. 
Rather,  the  rulemaking  referred  to  here  is  a 
proposed  rule  for  an  area  found  to  have  a  shortbll 
in  a  stale's  ozone  attainment  demonstration.  This 
type  of  proposed  rule  generally  applied  to  one  of 
the  Northeastern  Slates.  This  paragraph  of  the 
response  is  nol  applicable  to  the  Illinois  ozone 
attainment  demonstration. 


cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPAs  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  Only  selected  time 
periods  were  modeled,  not  the  entire 
three-year  period  used  as  the  definitive 
means  for  determining  an  area's 
attainment  status  Also,  there  are 
inherent  uncertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago.  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield.  Greater  Connecticut, 
Metropolitan  Washington  DC,  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
var\-ing  amounts,  in  the  other  areas  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology-  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  Call  domain,  results 
from  the  EP.A  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered  Also, 
for  all  of  the  areas.  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  obser\'ed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  obsen'ed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment 

A  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment.  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second,  EPA  has 


applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999 
.although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attaiiunent  on  the  basis  of  the  statistical 
test. 

A  commenter  further  criticized  EPA's 
application  of  the  WOE  determination 
on  grounds  that  EPA  ignores  evidence 
indicating  that  continued  nonattainment 
is  likely,  such  as.  according  to  the 
commenter,  monitoring  data  indicating 
that  ozone  levels  in  many  cities  during 
1999  continue  to  exceedthe  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  l'.\M.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter.  The  1999  monitor  values  do 
not  constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attainment.  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  little  evidence  to  support  the 
statement  that  ozone  levels  in  many 
cities  during  1999  continue  to  exceed 
the  NAAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  UAM. 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  emission 
reductions  anticipated  for  control 
measures  that  are  or  will  be  approved 
into  the  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 
Therefore,  we  can  not  determine 
whether  the  monitor  values  exceed  the 
NAAQS  by  a  wider  mai^in  than  the 
UAM  predictions  for  1999  In  summar\'. 
there  is  little  evidence  to  support  the 
conclusion  that  high  exceedances  in 
1999  will  continue  to  occur  after 
adopted  control  measures  are 
implemented 

In  addition,  a  commenter  argued  that 
in  applying  the  WOE  determinations. 
EPA  Ignored  factors  showing  that  the 
SIPs  under-predict  future  emissions, 
and  the  commenter  included  as 
examples  certain  mobile  source 
emissions  sub-inventones  EPA  did  not 
ignore  possible  under-prediction  in 
mobile  emissions  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
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prepared  to  conr.ludc  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/,Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets).  .States  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILES 
model  is  released.  EPA  will  work  with 
States  un  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
(icmonstration.  If  analysis  indicates 
additional  measures  are  needed.  EPA 
will  take  the  appropriate  action. 

Comment  6 

A  commenter  notes  that  the  SIP 
revisions  addressed  in  the  December  16, 
1999  proposed  rules  claim  emission 
reduction  credits  from  relatively  recent 
national  EPA  rulemakings  for  surface 
coatings  and  consumer  products.  In 
most  cases,  the  emission  reduction 
credit  claimed  is  based  on  EPA 
estimates  of  emission  reductions  from 
proposed  versions  of  these  rules.  The 
final  versions  of  these  rules,  however. 
rtre  weaker  than  the  proposed  rules  in  a 
number  of  key  respects.  Therefore,  the 
emission  credits  clanned  for  these 
national  rules  must  be  recalculated  to 
reflect  only  the  actual  emission 
reductions  that  can  be  expected  under 
the  EPA  rules  as  finally  adopted. 

Rpsponsp  6 

We  respond  to  this  comment  by 
addressing  each  of  EPA's  rules  for 
sLirfdie  coatings  and  consumer 

prniiucts. 

,\rchitectural  and  Industrial 
Maintenance  (AIM)  Cioatings 

On  March  22.  1995.  EPA  issued  a 
memorandum  '  '  fhat  provided  that 
States  could  claim  a  20  percent 
reduction  in  VOC  emissions  from  the 
.MM  coatings  category  in  ROP  and 
attainment  plan>  b,ise(i  on  the 
anticipated  prornulgation  of  a  national 
AIM  coatings  rule.  In  developing  the 
attainment  and  ROP  SIPs  for  their 
niinattainment  areas,  States  relied  on 
thi?>  memorandum  to  estimate  emission 
reduction.s  from  the  anticipated  national 
AIM  rule.  EPA  promulgated  the  final 
AIM  rule  in  Septt^mber  1998.  codified  at 
40  CFK  Part  .59  Subpart  D  In  the 
preamble  to  EPA's  final  AIM  coatings 


regulation,  EPA  estimated  that  the 
regulation  will  result  in  a  20  percent 
reduction  of  nationwide  VOC  emissions 
from  AIM  coatings  categories  (63  FR 
48855).  The  estimated  VOC  reductions 
from  the  final  AIM  rule  resulted  in  the 
same  level  as  those  estimated  in  the 
March  1995  EPA  policy  memorandum 
In  accordance  with  EPA's  final 
regulation.  States  have  assumed  a  20 
percent  reduction  from  AIM  coatings 
source  categories  in  their  attainment 
and  ROP  plans.  AIM  coatings 
manufacturers  were  required  to  be  in 
compliance  with  the  final  regulation 
within  one  year  of  promulgation,  except 
for  certain  pesticide  formulations  which 
were  given  an  additional  year  to 
comply.  Thus,  all  manufacturers  were 
required  to  comply,  at  the  latest,  by 
September  2000.  Industry  confirmed  in 
comments  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 
the  final  rule  and  tlie  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule.  63 
FR  48848  (September  11,  1998).  In 
addition.  EPA  determined  that,  after  the 
compliance  date,  the  volume  of 
nonconforming  products  would  be  very 
low  (less  than  one  percent)  and  would 
be  withdrawn  from  retail  shelves 
anyway.  Therefore,  EPA  believes  that 
compliant  coatings  were  in  use  by  the 
Fall  of  1999  with  full  reductions  to  be 
achieved  by  September  2000  and  that  it 
was  appropriate  for  the  States  to  take 
credit  for  a  20  percent  VOC  emission 
reduction  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule 

Consistent  with  a  November  27,  1994 
EPA  policy,"  to  many  States  claimed  a 
37  percent  VOC  emission  reduction 
from  this  source  category  based  on  a 
proposed  rule.  However,  EPA's  final 
rule,  "National  Volatile  Organic 
Compound  Emission  Standards  for 
Automobile  Refinish  Coatings," 
published  on  September  11.  1998  (63  FR 
48806),  did  not  regulate  lacquer 
topcoats  and  will  result  in  a  smaller 
VOC  emission  reduction  of  around  33 
percent  overall  nationwide.  The  37 
percent  VOC  emission  reduction  from 
EPA's  proposed  rule  was  an  estimate  of 
the  total  nationwide  emission  reduction. 
Since  this  number  is  an  overall  national 
average,  the  actual  reduction  achieved 
in  any  particular  area  could  vary 
depending  on  the  level  of  control  which 
already  existed  in  the  area  prior  to  the 


'"Credit  for  the  15  Percent  Rate-of- Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (.AIM)  Coating  Rules," 
March  22.  1995,  from  )ohn  S  Seilz.  Director,  Office 
of  air  Quality  Planning  and  .Standards  to  Air 
Division  Directors.  Regions  l-X. 


"  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule."  November  27, 1994, 
)ohn  S.  Seilz.  Director  OAQPS,  to  Air  Division 
Directors.  Regions  I-X. 


implementation  of  the  national  rule.  For 
example,  in  California,  the  reduction 
from  the  national  rule  is  zero  because 
California's  rules  are  more  stringent 
than  the  national  rule.  In  the  proposed 
rule,  the  estimated  percentage  reduction 
for  areas  that  were  unregulated  before 
the  implementation  of  the  national  nile 
was  about  40  percent.  However,  as  a 
result  of  the  lacquer  topcoat  exemption 
added  between  proposal  and  final  rule, 
the  VOC  reduction  is  now  estimated  to 
be  36  percent  for  previously  unregulated 
areas.  Thus,  most  previously 
unregulated  areas  will  need  to  make  up 
the  approximately  1  percent  difference 
between  the  37  percent  estimate  of  VOC 
emission  reductions  assumed  bv  States, 
following  EPA  guidance  based  on  the 
proposal,  and  the  36  percent  VOC 
emission  reduction  actually  achieved  by 
the  final  rule  for  previously  unregulated 
areas.  EPA's  best  estimate  of  the 
reduction  potential  of  the  final  rule  was 
spelled  out  in  a  September  19,  1996 
memorandum  entitled  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  from 
Mark  Morris  to  Docket  No.  A-95-18. 
Note  that  the  1  percent  shortfall  in 
VOC  emission  reductions  in  this  case  is 
limited  to  automobile  refinishing 
operations  only.  The  1  percent  shortfall 
does  not  apply  to  the  State's  VOC 
emission  reduction  estimates,  as  a 
whole.  The  State's  ozone  attainment 
demonstrations  and  ROP  plan  rely  on 
VOC  emission  reductions  from  many 
emission  source  categories.  Therefore, 
the  actual  shortfall  in  the  SIP's  VOC 
emission  reduction  strategy,  as  a  whole 
and  on  a  percentage  basis,  is 
significantly  less  than  1  percent,  only  a 
small  fraction  of  1  percent.  Considering 
the  ROP  plan,  this  small  shortfall  is 
more  than  compensated  for  through  an 
excess  in  NO\  emission  reductions, 
which  go  well  beyond  what  is  required 
to  achieve  ROP  for  each  milestone  year. 
Considering  the  ozone  attainment 
demonstration,  a  review  of  modeled 
ozone  concentration  changes  against 
predicted  changes  in  VOC  and  NOx 
emissions  shows  fhat  a  very  small 
change  in  emissions  of  well  less  than  1 
percent  should  produce  an  undetectable 
impact  on  the  modeled  ozone 
concentrations.  Therefore,  this  small 
shortfall  is  not  a  basis  for  disapproving 
either  the  ROP  plan  or  the  ozone 
attainment  demonstration. 

Consumer  Products  Rule 

Consistent  with  a  June  22,  1995  EPA 
guidance,'^  States  claimed  a  20  percent 


'■'^■Regulatory  Schedule  for  Consumer  and 
Cxjmmercial  Products  under  Section  183(e)  of  the 
Clean  .Mr  Act,"  lune  22.  1995,  John  S.  Seilz, 
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VOC  emission  reduction  from  this 
source  category  based  on  EPA's 
proposed  rule.  The  final  rule.  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Consumer  Products."  (63 
FR  48819),  published  on  September  11. 
1998,  has  resulted  in  a  20  percent  VOC 
emission  reduction  after  the  December 
10,  1998  compliance  date.  Moreover, 
these  reductions  largely  occurred  bv  the 
Fall  of  1999.  In  the  consumer  products 
rule.  EPA  determined  and  the  consumer 
products  industry  concurred,  that  a 
significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  State  regulations  and  in 
anticipation  of  the  final  rule.  63  FR 
48819.  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore.  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999. 
It  is  appropriate  for  the  States  to  take 
credit  for  a  20  percent  VOC  emission 
reduction  for  the  consumer  products 
rule  in  their  SIPs. 

Comment  7 

A  commenter  states  that  the 
attainment  and  ROP  demonstrations  in 
most  States  are  flawed  because  they 
assume  a  vehicle  fleet  mix  that  does  not 
accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles 
(SUVs)  and  gasoline  trucks,  which 
pollute  more  than  conventional  cars. 
EPA  and  the  States  have  not  followed  a 
consistent  practice  in  updating  ozone 
modeling  to  account  for  changes  in 
vehicle  fleets.  The  underestimation  of 
emissions  from  this  can  be  significant. 
Therefore,  if  the  motor  vehicle 
emissions  inventory  has  not  been 
updated  to  prepare  the  current  SIP 
submission,  the  SIP  should  be 
disapproved. 

Response  7 

All  of  the  SIPs  on  which  we  are  taking 
final  action  are  ba.sed  on  the  most  recent 
vehicle  registration  data  available  at  the 
time  the  SIP  was  submitted.  The  SIPs 
use  the  same  vehicle  fleet  characteristics 
that  were  used  in  the  most  recent 
periodic  inventory  update.  The  M\1;B 
for  the  Illinois  ozone  attainment 
demonstration  SIP  revision  is  based  on 
vehicle  registration  data  from  1996. 
which  was  the  most  recent  data 
avadable  at  the  time  the  SIP  revision 
was  submitted.  EPA  requires  the  most 
recent  available  data  to  be  used,  but  we 
do  not  require  it  to  be  updated  on  a 
specific  schedule.  Therefore,  different 
SIPs  base  their  fleet  mix  on  different 


Director  OAQPS,  to  Air  Division  Directors.  Regions 
I-X. 


years  of  data.  Our  guidance  does  not 
suggest  that  SIPs  should  be  disapproved 
on  this  basis.  Nevertheless,  we  do 
expect  that  revisions  to  these  SIPs  that 
are  submitted  using  MOBILE6  (as 
required  in  those  cases  where  the  SIP  is 
relying  on  emissions  reductions  from 
the  Tier  2  standards)  will  use  updated 
vehicle  registration  data  appropriate  for 
use  with  M0BILE6.  whether  it  is 
updated  local  data  or  the  updated 
national  default  data  that  will  be  part  of 
MOBILE6. 

Comment  8 

Several  commenters  note  that  the 
CAA  requires  nonattainment  plans  to 
provide  for  implementation  of  all  RACM 
as  expeditiously  as  practicable.  The  SIPs 
at  issue  in  the  December  16.  1999 
proposed  rules  do  not  meet  these 
requirements.  The  plans  contain  onlv  a 
limited  set  of  emission  control 
measures,  and  fail  to  offer  any 
justification  for  the  States'  failure  to 
adopt  numerous  available  measures  that 
were  specifically  identified  by  EPA  and 
others  In  addition,  the  SIPs  contain  no 
demonstration  or  claim  that  the 
emission  control  schedules  are  the 
earliest  practicable  ones. 

These  commenters  note  that  the  Phase 
n  NOx  limits  agreed  to  by  the  Ozone 
Transport  Commission  States  are  clearlv 
RACM.  as  they  are  widely  in  effect. 
States  that  have  adopted  such  measures 
have  not  adopted  enforceable  ;>JOx 
R.\CT  limits  for  all  relevant  facilities 
within  their  jurisdiction.  It  is  not 
sufficient  for  States  to  assert  that  thev 
will  adopt  additional  NOx  emission 
controls  if  needed.  The  CAA  requires 
each  SIP  to  include  all  RACM  now,  and 
to  show  that  such  measures  have  been 
adopted  in  legally  enforceable  forms. 

Response  8 

EPA  has  previously  provided 
guidance  interpreting  the  RACM 
requirements  of  172(c)(1).  See  57  FR 
13498.  13560.  In  that  guidance.  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM  EPA  concluded  that  a  measure 
would  not  be  reasonably  available  if  it 
would  not  advance  attainment.  EPA  also 
indicated  in  that  guidance  that  states 
should  consider  all  potentially  available 
measures  to  determine  whether  they 
were  reasonably  available  for 
implementation  in  the  area,  and 
whether  they  would  advance  the 
attainment  date.  Further,  states  should 
indicate  in  their  SIP  submittals  whether 
measures  considered  were  reasonablv 
available  or  not,  and  if  measures  are 
reasonablv  available  thev  must  be 


adopted  as  RACM.  Finally,  EPA 
indicated  that  states  could  reject 
potential  R.^CM  measures  either 
because  they  would  not  advance  the 
attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  for  various  reasons 
related  to  local  conditions,  such  as 
economics  or  implementation  concerns. 
The  EPA  also  issued  a  recent 
memorandum  on  this  topic.  "Guidance 
on  the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas."  John 
S.  Seitz,  Director.  Office  of  Air  Quality 
Planning  and  Standards.  November  30. 
1999  Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

More  specifically  with  respect  to  the 
Chicago  nonattainment  area,  as  noted 
elsewhere  in  this  final  rule  and  in  the 
July  11.  2001  proposed  rule  (66  FR 
36370).  we  have  determined  that  the 
Illinois  SIP  does  provide  for  the 
implementation  of  RACM.  In  addition, 
the  State  has  been  granted  a  waiver  from 
adopting  and  implementing  NOx  R-^CT 
requirements  in  the  Chicago 
nonattainment  area.  Therefore,  these 
emission  controls  are  not  IL^CM  for  this 
area  Finally,  the  State  has  adopted  and 
is  implementing  regional  NOx  controls, 
which  have  been  demonstrated  to 
support  the  attainment  of  the  ozone 
standard 

Although  EPA  encourages  areas  to 
implement  available  R,'\CM  measures  as 
potentially  cost-effective  methods  to 
achieve  emissions  reductions  in  the 
short  term.  EP.^  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  potential  RACM 
measures  that  either  require  costly 
implementaticin  efforts  or  produce 
relatively  small  emissions  reductions 
that  will  not  be  sufficient  to  allow  any 
of  the  four  areas  to  achieve  attainment 
in  advance  of  full  implementation  of  all 
other  required  measures  Because  we 
believe  that  additional  control  measures 
are  not  reasonably  available  for  the 
Chicago  nonattainment  area,  EP.^ 
believes  that  the  attainment  date 
proposed  for  approval  is  as  expeditious 
as  practicable. 

Comment  9 

A  commenter  states  that  the  air 
quality  plans  are  deficient  with  respect 
to  Transportation  Control  Measures 
(TCMs).  The  plans  contain  no  or  few 
serious  new  measures  to  reduce  growth 
in  vehicle  travel.  Most  plans  do  not 
seriously  consider  the  possibilitv  of 
major  expansion  of  transit  ser\'ice, 
reduced  or  zero  transit  fares,  pricing 
strategies,  etc.  There  is  also  substantial 
evidence  that  significant  air  quality 
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benefits  can  be  achieved  by  modifying 
land  dpvelopmpnt  patterns  to  limit 
urban  sprawl  and  to  facilitate  transit 
use  The  commenter  cites  several 
examples  that  would  applv  to  this  issue. 
The  States  have  generally  not  included 
anv  of  these  types  of  measures  in  their 
SIPs.  and  have  offered  nu  lustification 
for  the  failure  to  do  so. 

Response  9 

EPA  has  long  advocated  that  States 
consider  the  kinds  of  emission  control 
measures  that  the  commenter  has 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  for  example,  hffp  V/vvwM'.epa.gov/ 
ntaq/tmnsp.htm.  In  order  to 
demonstrate  that  they  will  attain  the  1- 
hour  ozone  NAAQS  as  expeditiously  as 
practicable,  some  areas  may  need  to 
consider  and  adopt  a  number  of 
measures — including  the  kind  of 
measures  that  EPA  itself  evaluated  in 
the  RACM  analysis  for  three  serious 
ozone  nonattainment  areas — that  even 
collectively  do  not  result  in  many 
emission  reductions  Further  more,  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term — even  if 
such  measures  do  not  advance  the 
attainment  date — since  such  measures 
will  likely  improve  air  quality.  Also. 
over  time,  emission  control  measures 
that  mav  not  he  RACM  now  for  an  area 
mav  ultimatelv  become  feasible  for  the 
same  area  dun  to  advances  in  control 
technologv  or  more  cost-effective 
implementation  techniques  Thus,  areas 
should  continue  to  assess  the  state  of 
emissions  control  technology  as  they 
make  progress  toward  attainment  and 
consider  new  emissions  control 
technologies  that  may  in  fact  result  in 
m(jre  expeditious  improvement  in  air 
quality. 

Our  approach  toward  TCMs  as  RACM 
and  the  R.ACM  requirement  is  grounded 
in  the  language  of  the  CAA.  Section 
172(c)(1)  states  that  a  SIP  for  a 
nonattainment  area  must  meet  the 
following  requirement,   in  general. — 
Such  plan  provisions  shall  provide  for 
th^•  implementation  of  all  reasonably 
available  control  measures  as 
expeditiouslv  as  practicable  (including 
such  redu(  tions  in  emissions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonablv  available 
I  ontrol  technology)  and  shall  provide 
lor  attainment  of  the  national  primary 
ambient  air  qualitv  standards  "  The  EPA 
lnt^■rpret^  this  language  as  tying  the 
RA("M  re(juirement  to  the  requirement 
for  attainment  of  the  primary  air  quality 
standards.  The  CAA  provides  that  the 


attainment  date  shall  be  "as 
expeditiouslv  as  practicable  but  no  later 
than*   *   *."  the  deadlines  specified  in 
the  CAA.  EPA  believes  that  the  use  of 
the  same  terminology  in  conjunction 
with  the  RACM  requirement  serves  the 
purpose  of  specifying  RACM  as  the  way 
of  expediting  attainment  of  the  NAAQS 
in  advance  of  the  attainment  deadline(s) 
specified  in  the  CAA.  As  stated  in  the 
"General  Preamble"  (57  FR  13498  at 
13560,  April  16.  1992).  "The  EPA 
interprets  this  requirement  to  impose  a 
duty  on  all  nonattainment  areas  to 
consider  all  available  control  measures 
and  to  adopt  and  implement  such 
measures  as  are  reasonably  available  for 
implementation  in  the  area  as 
components  of  the  area's  attainment 
demonstration."  In  other  words,  because 
of  the  construction  of  the  RACM 
language  in  the  CAA.  EPA  does  not 
view  the  RACM  requirement  as  separate 
from  the  attainment  demonstration 
requirement.  Therefore.  EPA  believes 
that  the  CAA  supports  its  interpretation 
that  measures  may  be  determined  to  not 
be  Ri\CM  if  they  do  not  advance  the 
attainment  date.  In  addition.  EPA 
believes  that  it  would  not  be  reasonable 
to  require  implementation  of  measures 
that  would  not  in  fact  advance 
attainment.  See  57  FR  13560. 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  contained  in  the  CAA. 
Therefore,  the  EPA  interpretation  that 
potential  emission  control  measures 
may  be  determined  not  to  be  RACM  if 
they  require  an  intensive  and  costly 
implementation  effort  for  numerous 
small  area  sources  is  based  on  the 
common  sense  meaning  of  the  phrase, 
"reasonably  available."  A  measure  that 
is  reasonably  available  is  one  that  is 
technologically  and  economically 
feasible  and  that  can  be  readily 
implemented.  Ready  implementation 
also  includes  consideration  of  whether 
emission  reductions  from  sources  are 
relatively  small  and  whether  the 
administrative  burden,  to  the  States  and 
regulated  entities,  of  controlling  such 
sources  was  likely  to  be  considerable. 
As  stated  in  the  General  Preamble,  EPA 
believes  that  States  can  reject  potential 
emission  control  measures  based  on 
local  conditions,  including  costs.  See  57 
FR  13561. 

As  noted  in  our  July  11,  2001 
proposed  rule  (66  FR36370,  36398), 
Illinois  has  addressed  the  adoption  and 
implementation  of  TCMs  through  an 
ongoing  and  continuous  evaluation  and 
implementation  of  TCMs  in  the  Chicago 
nonattainment  area  and  through 
including  reasonably  available  TCMs  in 
the  SIP,  The  lEPA  has  worked 
extensively  with  the  Chicago  Area 


Transportation  Study  (CATS),  which  is 
the  Metropolitan  Planning  Organization 
(MPO)  for  Chicago  nonattainment  area, 
to  evaluate  and  implement  TCMs  which 
are  reasonably  available.  The  lEPA  has 
been  an  active  participant  in  the 
evaluation  of  TCMs  for  funding  with  the 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  Program. 

The  Illinois  SIP  has  approved  TCMs 
which  are  credited  in  both  the  15 
percent  ROP  plan  (62  FR  66279)  and  the 
post-1996  ROP  plan  (65  FR  78961).  The 
first  TCMs  to  be  approved  into  the 
Illinois  SIP  were  approved  in  1995  as 
part  of  the  Vehicle  Miles  Travelled 
(VMT)  offset  SIP  (60  FR  48896).  The  127 
TCMs  which  were  approved  included 
commuter  parking,  a  rideshare  program, 
new  rapid  transit  ser\'ice.  traffic  signal 
coordination  projects,  an  improved 
vanpool  program,  and  new 
transportation  centers  and  train  station 
reconstruction.  Since  that  time, 
additional  TCMs  have  been 
implemented  and  added  to  the  SIP. 
.additional  TCMs  were  approved  into 
the  SIP  when  the  9  percent  post- 1996 
ROP  plan  was  approved  on  December 
18.  2000.  The  additional  TCMs  included 
improved  public  transit,  such  as  fixed 
guideway  transit  and  rail  station 
improvements,  traffic  flow 
improvements,  increased  park  and  ride 
service,  increased  parking  at  transit 
stations,  and  bicycle  and  pedestrian 
programs 

CATS  has  prepared  a  series  of  reports 
which  evaluated  emissions  control 
benefits  for  various  TCMs  and  has 
reported  on  the  implementation  of 
TCMs  in  the  Chicago  area  The  CATS 
reports  are  listed  in  our  luly  1 1 .  2001 
proposed  rule  (66  FR  36370.  36398). 
These  reports  have  been  submitted  by 
the  lEPA  as  part  of  the  documentation 
of  the  SIP  and  are  contained  in  the 
docket  for  this  action. 

We  have  concluded  that,  through  the 
lEPA  and  CATS  process  of  TCM 
evaluation  and  selection.  Illinois  has 
considered  and  implemented  all 
reasonably  available  TCMs.  As 
explained  in  the  luly  11,  2001  proposed 
rule  (66  36370),  any  measures  that  have 
not  been  included  in  the  SIP  would 
provide  only  marginal  air  quality 
improvements  at  significantly  greater 
expense  or  with  other  significant 
implementation  barriers  and  would  not 
advance  attainment  of  the  1-hour  ozone 
standard. 

Comment  10 

A  commenter  notes  that  a  1993  State 
and  Territorial  Air  Pollution  Program 
Administrators  (STAPPA)  report 
recommended  adoption  of  a  California 
or  South  Coast  Air  Quality  Management 
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District  (SCAQMD)  controls  or  emission 
limits  for  various  source  categories.  The 
commenter  mentions  further  possible 
control  measures  as  well,  and  notes  that 
none  of  the  States  offered  consideration 
of  these  emission  control  measures 
accompanied  by  reasoned  explanations 
for  their  rejection. 

Response  10 

The  State  has  completed  the  adoption 
of  the  ozone  attainment  demonstration 
and  its  associated  emissions  control 
strategy.  We  have  determined  that  the 
SIP,  as  currently  adopted  by  the  State, 
addresses  the  implementation  of  RACM. 
Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  R.-\CM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previouslv 
provided  guidance  interpreting  the 
requirements  of  section  172(c)(1).  See  57 
FR  13498,  13560.  In  that  guidance.  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered  to 
be  RACM.  EPA  also  indicated  in  that 
guidance  that  States  should  consider  all 
potentially  available  emission  control 
measures  to  determine  whether  thev  are 
potentially  available  for  implementation 
in  an  area  and  whether  they  would 
advance  the  attainment  date.  Further, 
States  should  indicate  in  their  SIPs 
whether  emission  control  measures 
considered  were  reasonably  available  or 
not,  and,  if  measures  are  reasonably 
available,  thev  must  be  adopted  bv  the 
States  as  R.\CM.  Finally,  EPA  indicated 
that  States  could  reject  emission  control 
measures  as  not  being  RACM  because 
they  would  cause  substantial 
widespread  and  long-term  adverse 
impacts,  or  would  be  economically  or 
technologically  infeasible.  This  policy 
has  been  detailed  in  other  comments 
addressing  RACM  and  comments 
suggesting  other  measures  that  could 
have  been  considered  for 
implementation. 

As  stated  in  the  luly  11,  2001 
proposed  rule  (66  FR  36370).  the  State 
of  Illinois,  along  with  the  other  Lake 
Michigan  Air  Director  Consortium 
(LADCO)  states.' '  considered  a  wide 
range  of  measures  for  their  reduction 
potential,  cost,  and  ease  of 
implementation.  The  State  of  Illinois 
has  implemented  measures  which  have 
met  the  required  ROP  reductions  and 
have  also  been  modeled  in  the 
attainment  demonstration  modeling 
which  demonstrates  that  the  Lake 


"The  Lake  Michigan  Air  Directors  Consortium 
was  formed  to  seek  solutions  to  ongoing  ozone  air 
quality  problems  in  the  Lake  Michigan  region,  and 
is  made  up  of  representatives  of  the  Slate  of  Illinois. 
Indiana.  Michigan,  and  Wisconsin. 


Michigan  area  can  show  attainment  of 
the  1-hour  ozone  standard  by  the  2007 
attainment  date.  Illinois  relies  in  large 
part  on  emission  reductions  from 
outside  of  the  Chicago  nonattairunent 
area  resulting  from  EPA's  NOx  SIP  Call 
rule  or  section  126  NOx  rule  (65  FR 
2674.  Ianuar>'  18.  2000)  to  reach 
attainment  of  the  ozone  standard.  In  the 
NOx  SIP  Call  (63  FR  57356).  we 
concluded  that  NOx  emission 
reductions  from  various  upwind  States 
were  necessar>-  to  provide  for  timelv 
attainment  of  the  1-hour  ozone  standard 
in  nonattainment  areas  in  various 
downwind  States,  including  Illinois  on 
both  counts.  The  NOx  SIP  Call 
established  requirements  for  control  of 
sources  of  significant  NOx  emissions  in 
the  relevant  upwind  States.  These  NOx 
emission  reductions  are  not  expected  to 
be  fully  implemented  until  Mav  2004. 
The  ozone  attainment  demonstration  for 
Illinois  indicates  that  the  ozone 
reduction  benefit  expected  to  be 
achieved  from  the  regional  NOx 
emission  reductions  is  substantial.  We 
have  seen  no  evidence  for  similar  ozone 
benefits  resulting  from  Illinois-specific 
emission  controls  not  alreadv  adopted 
by  the  State  that  would  significantlv 
advance  the  attainment  date  for  the 
Chicago-Gar\-Lake  County  ozone 
nonattainment  area.  Therefore,  EPA 
concludes,  based  on  the  available 
documentation,  that  the  emission 
reductions  from  additional  emission 
control  measures  will  not  advance 
attainment,  and,  thus,  none  of  the 
possible  additional  emission  control 
measure  can  be  considered  to  be  RACM 
for  the  purposes  of  section  172(c)(1)  of 
the  C.\.\. 

It  should  be  noted  that  Illinois,  along 
with  the  other  LADCO  States,  has 
considered  a  wide  range  of  possible 
emission  controls  as  part  of  the  Lake 
Michigan  Ozone  Control  Program.  The 
States  reviewed  the  emission  controls 
being  implemented  elsewhere  in  the 
United  States  and  considered  possible 
source  controls  for  source  categories 
with  significant  VOC  and  NOx 
emissions.  This  included  emission 
controls  recommended  by  STAPPA  and 
implemented  by  SCAQMD  and  other 
States.  Possible  emission  controls  were 
evaluated  in  terms  of  ease  of 
implementation  and  cost-effectiveness, 
possible  timing  for  implementation,  and 
public  and  industrial  acceptability.  This 
analysis  led  the  individual  LADCO 
States  to  give  additional  consideration 
to  possible  emission  controls 
specifically  applicable  to  their 
individual  States  (few  possible  emission 
controls  had  generally  applicability  to 
all  LADCO  States).  The  emission 


controls  given  favorable  further 
consideration  generallv  became  parts  of 
the  States'  ROP  plans.  The  rejected 
emission  controls  would  not  be 
considered  to  be  RACM  under  EPA 
policy  as  discussed  above. 

Comment  1 1 

A  commenter  states  that  MVEBs  in 
the  state  plans  are  by  definition 
inadequate  because  the  plans  do  not 
demonstrate  timely  attaiiunent  or 
contain  the  emission  reductions 
required  for  all  RACM.  The  commenter 
asserts  that  the  EPA  may  not  find  as 
adequate  a  MV'EB  that  is  derived  from 
a  SIP  that  is  inadequate  for  the  purposes 
for  which  it  is  submitted.  The 
commenter  believes  that  none  of  the 
MVEBs  in  the  state  plans  addressed  in 
the  December  16,  1999  proposed  rules 
are  consistent  with  either  the  level  of 
emissions  achieved  by  implementation 
of  all  RACM.  nor  are  they  derived  from 
SIPs  that  provide  for  attainment. 

Response  1 1 

As  noted  above  and  in  the  Julv  1 1 , 
2001  proposed  rule  (66  FR  36370).  we 
have  determined  that  the  State's  air 
quality  plan,  as  submitted  in  December 
2000,  does  reflect  the  adoption  and 
implementation  of  RACM.  The  plan  also 
contains  M\^Bs  based  on  the  plan's 
ozone  attainment  demonstration. 
Therefore,  we  disagree  with  the 
commenters  assertion  that  we  cannot 
approve  the  plan's  MVEBs. 

See  the  response  to  Comment  1  above. 

Comment  12 

A  commenter  notes  that  the  CAA 
requires  the  SIPs  to  include  a  program 
to  provide  for  the  enforcement  of  the 
adopted  control  measures.  Most  plans 
address  this  requirement,  however, 
none  of  the  plans  clearlv  set  out 
programs  to  provide  for  enforcement  of 
the  various  emission  control  strategies 
relied  on  for  emission  reduction  credit. 

Response  12 

In  general,  state  enforcement, 
personnel  and  funding  program 
elements  are  contained  in  SIP  revisions 
previously  approved  by  EPA  under 
obligations  set  forth  in  section 
110(a)(2)(c)  of  the  CAA.  Once  approved 
by  the  EPA.  there  is  no  need  for  states 
to  readopt  and  resubmit  these  programs 
with  each  and  everv'  SIP  revision 
generally  required  by  other  sections  of 
the  CAA.  In  addition,  emission  control 
regulations  will  also  contain  specific 
enforcement  mechanisms,  such  as 
record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  sources.  EPA's  review  of 
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these  regulations  includes  review  of  the 
enforceabilitv  of  the  regulations.  Rules 
that  are  not  enforceable  are  generally 
not  approved  by  the  EPA.  To  the  extent 
that  the  ozone  attainment  demonstration 
and  HOP  plan  depend  on  specific  state 
emission  control  regulations,  these 
individual  regulations  have  undergone 
review  by  the  EPA  in  past  or  separate 
approval  actions  Note  that  the  Chicago 
attainment  demonstration  and  post-1999 
ROP  plan  do  not  depend  on  the 
implementation  of  State  emission 
control  regulations  that  have  not  already 
been  approved  by  the  EPA  or  that  need 
further  review  by  the  EPA  (the  State's 
NO\  rules,  as  discussed  elsewhere  in 
this  final  rule,  have  been  approved 
through  sign-off  by  the  EPA  and  are 
undergoing  separate  rulemaking). 

Comment  13 

A  commenter  notes  that  the  States 
were  required  by  the  CAA  to  have  SIPs 
in  place  by  1994  containing  all  RACM 
and  providing  for  attainment  as 
expeditiouslv  as  practicable,  if 
additional  control  measures  are 
required,  those  measures  must  be 
adopted  and  included  in  the  SIP  now. 
Deferred  adoption  and  submittal  of 
these  control  measures  is  not  consistent 
with  the  statutory  mandates  and  is  not 
consistent  with  the  CAAs  demand  that 
all  SIPs  contain  enforceable  measures, 
and  approval  of  this  approach  exceeds 
EPAs  authority  to  approve  a  SIP  if  a 
portion  of  the  SIP  is  not  adequate  to 
meet  all  tests  for  approval  Therefore, 
for  all  of  the  forgoing  reasons,  EPA  must 
disapprove  the  attainment 
demonstrations  for  serious  and  severe 
nonattainment  area  ozone  SIPs, 

Response  13 

See  the  response  to  Comment  1  above. 
We  have  determined  that  the  Illinois  SIP 
provides  for  the  implementation  of 
RACM.  In  addition,  the  attainment 
demonstration  and  post-1999  ROP  plan 
are  supported  by  State-adopted 
emission  control  measures  as  well  as 
Federal  emission  control  measures. 

Comment  14 

.\  commenter  alleges  that  the  April 
1998  Illinois  SIP  submittal  and  the 
changes  proposed  bv  the  State  at  the 
lanuary  18.  2000  hearing  fall  short  of 
completing  the  attainment 
demonstration  SIP  for  the  1-hour  ozone 
standard 

Response  14 

As  noted  in  the  July  11,  2001 
proposed  rule  (66  FR  36370),  Illinois 
has  C(3mplet(!d  the  adoption  and 
submittal  of  the  ozone  attainment 


demonstration  for  the  Chicago 
nonattainment  area. 

Comment  15 

A  commenter  believes  that  Illinois  has 
not  selected  or  adopted  a  final 
emissions  control  strategy  that  is 
consistent  with  a  modeled  attainment 
demonstration,  as  required  by  the  CAA. 

Response  15 

We  agree  that,  at  the  time  of  the 
preparation  of  the  December  16.  1999 
proposed  rule,  Illinois  had  not 
completed  adoption  of  an  emissions 
control  strategy-  supported  by  an  ozone 
attainment  demonstration.  This  was 
stated  in  that  proposed  rule.  This 
problem  has  been  corrected  with 
Illinois"  submittal  of  the  attainment 
demonstration  supplement  in  December 
2000.  The  final  attainment 
demonstration  and  its  associated 
emissions  control  strategy  were 
addressed  in  the  July  11,  2000  proposed 
rule  (66  FR  36370).  It  is  noted  that 
Illinois  has  adopted  the  emissions 
control  strategy  that  supports  the  ozone 
attainment  demonstration  and  has 
adopted  all  emission  control  rules 
required  to  implement  this  emissions 
control  strategy. 

Comment  16 

A  commenter  believes  that  the  lEPA 
relied  on  numerous  assumptions  about 
boundary  conditions  with  regard  to 
future  NO\  emission  reductions  and 
inaccurate  WOE  analyses  to  rationalize 
an  acceptable  ozone  attainment 
demonstration.  After  submittal  of  the 
plan  in  April  1998.  lEPA  subsequently 
learned  that  the  1999  VGC  emission 
reductions  in  the  Chicago  area  were 
overestimated  due  to  mistakes  and 
deferred  emission  control  strategies. 
Thus,  the  modeling  on  which  the  State 
relied  is  inaccurate  and  ozone 
improvements  are  overestimated. 
Additionally,  the  State  has  taken 
advantage  of  EPA"s  flawed  NOx 
substitution  policy  to  hide  shortfalls  in 
VOC  emission  reductions. 

Response  16 

When  the  lEPA  prepared  the  ozone 
attainment  demonstration  reviewed  in 
the  December  16,  1999  proposed  rule 
(64  FR  70496),  the  State  followed  EPA's 
guidance,  as  outlined  in  that  proposed 
rule,  in  making  certain  assumptions 
about  future  boundary  conditions 
expected  to  be  impacted  bv  EPA's  NOx 
SIP  Call.  The  State  of  Illinois  (and  the 
other  LADCO  States)  tested  a  number  of 
different  scenarios  for  future  reductions 
in  regional  NOx  emissions.  Since  the 
State  could  not  select  and  adopt  a 
specific  scenario  for  future  NOx 


emission  reductions  at  that  time  (at  the 
time  of  the  April  1 998  submittal),  the 
State  elected  to  submit  the  modeling 
results  for  the  range  of  regional  NOx 
emission  reduction  scenarios 
considered  without  adopting  a  specific 
emissions  control  strategy. 

The  State  realized  that  additional 
analvses  would  have  to  be  conducted 
after  EPA  and  the  courts  had  resolved 
legal  challenges  to  EPA's  NOx  SIP  Call. 
As  part  of  the  followup  to  the  April 
1998  submittal  and  to  meet  EPA's 
requirements  for  approval  of  the  ozone 
attainment  demonstration  (see  64  FR 
70496).  Illinois  and  the  other  LADCO 
States  reassessed  the  projected  local  and 
regional  VOC  and  NOx  emission 
reductions.  The  subsequent  December 
2000  ozone  attainment  demonstration 
modeling  reflects  the  corrected  VOC  and 
NO\  emission  reduction  estimates. 
Therefore,  the  problems  identified  by 
the  commenter  have  been  corrected  in 
the  subsequent  SIP  submittal. 

With  regard  to  substitution  of  NOx 
emission  controls  for  VOC  emission 
controls,  this  is  an  issue  relevant  to  ROP 
plans  and  not  to  ozone  attainment 
demonstrations.  The  CAA  authorizes 
the  States  to  select  a  mixture  of  VOC 
and  NOx  emission  controls  to  attain  the 
ozone  standard  (see  section 
182(b)(l)(A)(i)  of  the  CAA).  The  CAA 
does  not  restrict  the  State  to  only  VOC 
emission  controls  to  attain  the  ozone 
standard.  The  use  of  »he  photochemical 
dispersion  models  can  address  the 
relative  merits  of  VOC  versus  NOx 
emission  controls  and  the  relative 
merits  of  local  versus  regional  emission 
controls  for  both  categories  of  these 
pollutants. 

With  regard  to  the  substitution  of  NOx 
emission  controls  for  VOC  emission 
control  to  achieve  ROP  requirements, 
you  are  referred  to  Comment  29  and  our 
response  to  that  comment  below. 

Comment  17 

A  commenter  notes  that  the  proposed 
conditional  approval  of  Illinois'  ozone 
attainment  demonstration  allows 
Illinois  to  submit  a  completely  different 
emissions  control  strategy,  motor 
vehicle  emissions  budget,  and 
photochemical  modeling  by  December 
2000  to  demonstrate  attainment  and 
avoid  disapproval  of  the  ozone 
attainment  demonstration.  EPA, 
however,  wants  the  emissions  controls 
strategy  and  motor  vehicle  emissions 
budget  that  is  consistent  with  the 
attainment  demonstration  to  make  an 
adequacy  decision  by  May  31,  2000.  In 
the  commenter's  opinion,  Illinois  is  not 
in  a  position  to  provide  an  MV^EB  with 
its  current  modeling  (at  the  time  the 
commenter  prepared  this  comment  in 
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February  2000).  and  promises  to  create 
these  products  and/or  emissions 
reductions  in  the  future  are  not 
acceptable.  Final  conditional  approval 
of  the  attainment  SIP  is  not  warranted, 
nor  is  an  adequacy  finding  for  the 
emissions  control  strategy  or  motor 
vehicle  emissions  budget  without 
significant  improvements. 

Response  1 7 

The  States  of  Illinois,  Indiana,  and 
Wisconsin  submitted  attainment 
demonstration  SIP  revisions  in  April 
1998  in  response  to  EPA  requirements. 
At  the  time,  there  was  no  final  EPA 
decision  on  the  level  of  NOx  SIP  Call 
emission  reductions  that  EPA  would 
require  these  States  to  achieve.  The 
April  1998  Illinois  submittals  reflected 
this  uncertainty  by  demonstrating  that 
various  levels  of  local  emission  controls 
could  provide  for  attainment  of  the  1- 
hour  ozone  standard  depending  on  the 
amount  of  upwind  NOx  emission 
reductions  assumed  to  result  from  the 
NOx  SIP  Call.  Although  no  specific 
emissions  control  strategy  was  selected, 
the  submittals  did  provide  for 
attainment  of  the  1-hour  ozone  standard 
in  the  Lake  Michigan  area  given  the 
available  information.  Consequently, 
EPA  determined  that  the  1998  Illinois 
submittal  could  be  approved,  but  only 
on  the  condition  that  it  be 
supplemented  by  updated  ozone 
modeling  and  additional  emission 
control  rules  supporting  and 
implementing  an  adopted  emissions 
control  strategy,  all  to  be  submitted  by 
Dec  ember  2000.  In  the  meantime  (until 
the  submittal  of  the  final  ozone 
attainment  demonstration  in  December 
2000).  the  emissions  control  strategv 
and  the  M\^B  conistent  with  the  1998 
submittal  were  assumed  to  be  adequate 
on  an  interim  basis  for  purposes  of 
making  conformity  determinations.  The 
EPA  recognized  that  the  State  was 
obligated  to  submit  a  final  attainment 
demonstration  and  associated  MVEB  bv 
December  2000  (December  16.  1999 
proposed  rule  (64  FR  70496)).  The 
commenter  provides  no  convincing 
basis  for  concluding  that  the  EPA  erred 
in  its  December  16.  1999  proposed 
conditional  approval.  The  proposed 
conditional  approval  correctly 
recognized  that  the  State  had  not 
completed  the  emission  control  strategv 
adoption  process  due  to  uncertainty 
over  regional  NOx  emission  reduction 
requirements,  the  selection  and 
adoption  of  which  was  affected  by  an 
uncertain  situation  beyond  the  control 
of  the  State. 

Note  that  the  December  2000 
submittal  included  a  final,  adopted 
emissions  control  strategy  and  a  revised 


adopted  MVTB  which  replaced  the 
interim  versions.  This  submittal  moots 
the  commenter's  prior  concern. 

Comment  18 

The  State  notes  (in  response  to  the 
December  16.  1999  proposed  rule)  that 
it  has  committed  on  several  occasions  to 
adopt  the  control  measures,  including 
NOx  emission  reductions,  necessary  to 
attain  the  1-hour  ozone  standard. 

Response  18 

The  State  has  satisfied  its 
commitment  to  adopt  the  emission 
control  measures  in  the  December  2000 
attainment  demon.stration  and  post-1999 
ROP  plan  submittal  and  through  the 
adoption  of  NOx  emission  control 
regulations  for  major  Electrcial 
Generating  Units  (EGUs),  major  non- 
EGU  boilers  and  turbines,  and  major 
cement  kilns. 

Comment  19 

The  State  notes  that  it  has  committed 
to  perform  a  MCR  as  necessar\'  and 
appropriate  as  part  of  a  recent 
amendment  to  the  SIP,  but  believes  that 
the  timing  of  the  MCR  is  incompatible 
with  the  ozone  standard  and  with  EPA's 
rules  regarding  the  submission  of 
quality  assured  data.  The  State  observes 
that  a  MCR  following  the  ozone  season 
in  2003  will  reflect  only  one  season 
where  regional  controls  of  NOx 
emissions  have  been  implemented.  One 
season's  ozone  levels  are  insufficient  to 
provide  a  trend  analysis.  Review  of  the 
impacts  of  the  implementation  of  the 
emissions  control  strategy-  would  be 
heavily  reliant  on  the  weather 
conditions  of  that  particular  ozone 
season. 

The  State  notes  that  a  MCR  following 
the  2003  ozone  season  does  not  reflect 
the  form  of  the  ozone  standard,  which 
is  essentially  a  3-year  standard.  The 
State  will  not  be  able  to  credibly 
determine  whether  additional  emissions 
control  measures  are  necessary  after 
only  one  season  during  which  the 
control  measures  identified  in  the  ozone 
attainment  demonstration  have  been 
implemented. 

The  State  believes  that  the  EPA 
determined  that  the  MCR  should  be 
performed  in  2003  to  accommodate 
ozone  nonattainment  areas  classified  as 
serious,  whose  attainment  dates  are 
2005.  The  State  has  no  opinion 
regarding  the  appropriateness  of  a  MCR 
in  2003  for  those  areas.  The  State, 
however,  believes  that  there  is  available 
time  for  nonattainment  areas  with 
attainment  dates  of  2007  to  perform  a 
more  meaningful  MCR  in  2004  or  2005. 
after  emission  controls  identified  in  the 
SIP  supplement  to  be  submitted  at  the 


end  of  2000  have  been  in  place  for  two 
or  three  ozone  seasons  (This  comment 
and  other  State  comments  on  the  timing 
of  the  MCR  discussed  here  were 
submitted  in  response  to  the  December 
16.  1999  proposed  rule.  Even  though  the 
EPA  subsequently  changed  its  policy 
regarding  the  timing  of  the  MCR  and  the 
State  subsequently  revised  the 
committed  timing  for  the  MCR  to  2004 
making  these  comments  generally  moot, 
they  are  addressed  for  purposes  of 
completeness.) 

The  State  believes  that  EPA's  ozone 
draft  guidance  recognizes  that  a  MCR  in 
2004  or  2005  would  be  more  robust  and 
would  require  fewer  manipulations  of 
data  and  much  less  speculation 
regarding  the  future  impact  of  the 
emission  control  measures  implemented 
in  2003  (the  NOx  SIP  Call  rules)  as  well 
as  the  need  for  additional  emission 
control  measures. 

The  State  asserts  that,  for  the 
purposes  of  the  MCR,  it  is  not  realistic 
for  EPA  to  expect  states  to  provide 
quality  assured  ozone  data  between  the 
end  of  the  ozone  season  and  the  end  of 
the  calendar  year.  EPA's  rules  allow  90 
days  for  a  state  to  quality  assure  and 
submit  data  to  the  Aerometric 
Information  Retrieval  System  (AIRS), 
but  EPA  is  requiring  a  submittal  of  the 
data  and  an  analysis  of  the  data  before 
the  end  of  the  90  day  period.  This  could 
significantly  impact  the  States' 
approaches  to  attainment  within  that 
same  90  day  period.  Although  the  lEPA 
does  not  believe  that  emission 
reductions  beyond  those  that  will  be 
included  in  the  final  SIP  will  be 
necessary'  for  Illinois  to  attain  the  1-hour 
ozone  standard,  lEPA  believes  that  they 
can  provide  EPA  with  an  analysis,  if  not 
by  December  31.  2003.  then  shortly 
thereafter  Nevertheless,  the  timing  of 
EPA  s  requirement  for  a  MCR  is  contrary 
to  its  own  rules  regarding  submission  of 
quality  assured  data,  and,  therefore,  is 
inappropriate. 

Response  19 

EPA  understands  the  issue  of  timing. 
However,  the  timing  issue  involves 
balancing  two  critical  factors.  On  the 
one  hand,  for  a  MCR  to  be  useful  in 
flagging  the  need  to  make  changes  to  an 
emissions  control  strategy  in  time  to 
affect  attainment  by  the  attainment  date 
(by  November  15,  2007  for  the  Chicago 
nonattainment  area),  it  needs  to  be  done 
sufficiently  in  advance  of  the  attainment 
date.  On  the  other  hand,  the  MCR  would 
be  able  to  discern  more  accurately 
whether  progress  is  being  made  if  there 
were  sufficient  emission  reductions  that 
occurred  in  the  time  period  between  the 
attainment  demonstration  modeling  and 
the  time  the  MCR  is  performed.  Thus,  in 
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reviewing  a  state's  commitment 
regarding  the  performance  of  a  MCR  for 
any  specific  area,  EPA  must 
appropriately  accommodate  these  two 
factors.  In  general,  EPA  believes  that  the 
states  should  perform  the  MCR  for 
ozone  nonattainment  areas  within  the 
NOx  SIP  Call  region  (w'hich  includes 
Illinois)  immediately  following  the  first 
ozone  season  (April  15  through  October 
15  for  the  Chicago  nonattainment  area) 
during  which  sources  are  required  to 
comply  with  the  state's  NO\  SIP. 
Because  the  Court  extended  the  source 
compliance  deadline  for  the  NO\  SIP 
Call  until  May  31.  2004.  EPA  generally 
believes  that  for  areas  in  the  Eastern 
United  States,  the  most  appropriate  time 
to  perform  the  MCR  would  be  following 
the  2004  ozone  season. 

The  December  16,  1999  NPRs  for  the 
ten  serious  and  severe  ozone 
nonattainment  areas  noted  that,  for 
serious  areas  with  an  attainment  date 
extension  to  2005  or  earlier,  it  would  be 
impracticable  to  perform  a  mid-course 
review  per  se  The  NPRs  asked  the  states 
to  commit  instead  to  an  early 
assessment  of  whether  attainment  will 
be  achieved.  See  for  example  64  FR 
70319  at  70325  (NPR  for  the  Western 
Massachusetts  ozone  nonattainment 
area).  Thus.  EPA  did  not  base  its 
recommendation  for  the  MCR  in  2003 
on  the  assumption  that  the  18  to  24 
month  period  between  completion  of 
the  MCR  and  November  2005  would  be 
a  sufficient  period  to  ensure  attainment 
for  serious  nonattainment  areas  by  2005 
EPA.  how^ever.  continues  to  believe  that 
for  areas  with  an  attainment  date  of 
2007,  the  best  balance  in  terms  of  timing 
for  the  MCR  is  to  ensure  that  the  area 
has  several  years  between  completion  of 
the  MCR  and  its  attainment  date  in 
order  for  the  state  and  EPA  to  assess  the 
need  for  the  state  (or  perhaps  upwind 
states)  to  adopt  and  implement 
additional  controls.  Due  to  the  court- 
ordered  delay  in  the  mandatory  source 
compliance  date  under  the  NOx  SIP 
Call.  EPA  believes  that  performing  the 
MCR  by  the  end  of  2004  best 
accommodates  the  need  for  emission 
controls  to  be  implemented  and  the 
need  for  EPA  and  states  to  have  time  to 
take  action  in  response  to  the  MCR. 

With  regard  to  the  timing  of  the  MCR 
for  severe  nonattainment  areas  versus 
serious  nonattainment  areas,  as  noted 
above,  we  conceptually  agree  with  the 
commenter  Performing  the  MCR  after 
the  implementation  of  significant 
emission  controls  and  after  assessing  the 
ozone  data  for  the  time  period  following 
the  implementation  of  these  emission 
controls  would  provide  a  more  robust 
MCR  with  fewer  assumptions  regarding 
the  impacts  of  the  emission  controls  on 


ozone  levels.  Nonetheless,  to  allow  for 
sufficient  time  to  prepare  and 
implement  supplemental  emission 
controls,  if  needed,  prior  to  the  ozone 
standard  attainment  deadline,  the  MCR 
must  be  conducted  several  years  prior  to 
the  attainment  deadline.  A  sufficient 
lead  time  of  2  to  3  years  is  believed  to 
be  reasonable.  Therefore,  for  a  severe 
ozone  nonattainment  area  with  a  2007 
attainment  deadline,  the  MCR  should  be 
conducted  no  later  than  late  2004. 
Illinois'  commitment  to  conduct  the 
MCR  by  the  end  of  2004  meets  this 
recommendation. 

Please  note  from  the  July  11,  2001 
proposed  rule  (66  FR  36370)  that  we  are 
proposing  to  approve  Illinois' 
commitment  to  conduct  the  MCR  by  the 
end  of  2004,  after  the  implementation  of 
the  State's  NOx  emission  control  rules 
in  compliance  with  EPA's  NOx  SIP  Call. 
This  timing  may  not  allow  the  State  to 
collect  and  quality  assure  ozone  data 
from  the  entire  2004  ozone  season  (the 
State  is  allowed  up  to  90  days  following 
a  calendar  quarter  to  quality  assure  the 
ozone  data  and  submit  the  data  to  the 
EPA)  following  "normal"  quality 
assurance  schedules  and  to  include  all 
of  these  data  in  the  2004  MCR.  The  State 
may  have  to  expedite  the  quality 
assurance  of  the  2004  ozone  data  to 
include  as  many  of  the  2004  ozone  data 
as  possible  in  the  MCR.  On  the  other 
hand,  the  State  should  be  able  to  project 
the  impacts  of  the  NOx  emission  control 
rules  using  new  or  available  ozone 
modeling  and  the  2001-2003  ozone  data 
to  draw  some  MCR  conclusions 

Conducting  a  MCR  by  the  end  of  2004 
will  make  it  difficult  for  the  State  to 
fully  quality  assure  and  incorporate  the 
ozone  season  ozone  data  for  2004  into 
the  MCR  while  still  allowing  time  for 
preparation  of  the  MCR  and  public 
review  and  input  into  this  process. 
Nonetheless,  as  noted  above,  the  use  of 
current  ozone  data  is  only  one  metric 
that  may  be  taken  into  consideration  in 
this  process.  In  addition,  the  State  will 
be  able  to  take  into  consideration  ozone 
data  through  2003  which  should  be 
quality  assured  well  before  the 
production  of  the  MCR.  The  State  may 
also  choose  to  pursue  expedited  quality 
assurance  of  the  2004  data  if  the  State 
considers  that  to  be  an  overwhelming 
need  for  the  purposes  of  preparing  the 
MCR,  although  such  data  use  is  not 
required  by  the  EPA. 

We  assume  that  the  State  will  use  all 
available  data  in  the  preparation  of  the 
MCR.  To  the  extent  2004  data  are 
available,  the  state  is  encouraged  to 
make  use  of  such  data. 


Comment  20 

A  commenter  notes  that  a  majority  of 
the  States  that  belong  to  the  Ozone 
Transport  Region  (OTR)  were  given 
until  October  31,  2001  to  submit  their 
regional  NOx  strategy  that  demonstrates 
attainment  of  the  1-hour  ozone 
standard,  while  Illinois  is  required  to 
submit  a  fully  adopted  attainment 
strategy,  including  any  regional 
emission  reductions,  by  December  2000. 
Equity  requires  that  EPA  grant  Illinois 
and  other  Lake  Michigan  States  the 
same  amount  of  time  to  submit  a 
regional  strategy  as  has  been  granted  the 
OTR  States. 

The  commenter  notes  that  the  EPA 
states  that  the  basis  for  extending  the 
deadline  for  the  OTR  States  is  section 
184  of  the  CAA.  which  creates  a 
Congressionally  recognized  ozone 
transport  region,  and  that  the  OTR 
needs  additional  time  to  make  the 
necessary  agreements  to  adopt  a 
regional  strategy.  Section  184  of  the 
C.'VA,  however,  does  not  explicitly 
extend  for  States  in  the  OTR  any 
attainment  deadlines. 

The  commenter  believes  that  the  OTR 
being  recognized  by  Congress  has  no 
bearing  on  the  ability  of  multiple  states 
to  address  regional  NOx  controls.  States 
not  located  in  the  OTR  may  encounter 
more  barriers  in  arriving  at  a  regional 
approach,  yet  the  resulting  product  will 
be  as  beneficial  to  air  quality  as  the 
product  of  the  OTR. 

EPA's  call  for  NOx  SIPs,  calling  for 
regional  NOx  emission  reductions, 
explicitly  recognized  that  Illinois  needs 
reductions  in  its  boundary  conditions  in 
order  to  attain  the  1-hour  ozone 
standard,  as  do  the  States  of  Indiana. 
Michigan,  and  Wisconsin.  To  this  end, 
Illinois  and  the  other  Lake  Michigan 
States,  as  well  as  the  upwind 
neighboring  States  of  Missouri, 
Kentucky,  Iowa,  and  Tennessee,  are 
currently  working  cooperatively  to 
model  and  to  develop  a  regional  ozone 
strategy.  Hence,  the  same  or  greater 
complexities  that  apply  to  the  OTR 
States  also  apply  to  the  efforts  of  these 
Midwestern  States  to  develop  a  regional 
control  strategy. 

The  commenter  notes  that  Illinois  has 
the  same  or  later  1-hour  ozone  standard 
attainment  date  as  the  ozone 
nonattainment  areas  included  in  the 
OTR,  and  should,  therefore  be  granted 
until  October  31,  2001  to  develop  the 
regional  portion  of  the  ozone  attairmient 
strategy, 

Response  20 

As  an  initial  matter,  this  issue  is 
moot.  Illinois,  along  with  Indiana  and 
Wisconsin,  submitted  SIP  revisions  with 
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fully  adopted  rules,  and  EPA  is  fully 
approving  those  SIP  revisions  today. 
Thus,  there  is  no  shortfall  (as  exists  for 
many  of  the  OTR  States)  for  either  the 
Chicago  or  Milwaukee  areas,  and  these 
States  do  not  need  additional  time  to 
submit  more  SIP  revisions  relative  to 
attainment  of  the  1-hour  ozone 
standard. 

Moreover,  the  circumstances  that 
existed  at  the  time  of  the  proposed 
actions  in  December  1999  differed 
substantially  between  the  States  in  the 
Northeast  and  those  in  the  Midwest.  At 
the  time  of  EPA's  proposals  in 
December  1999.  the  States  in  the 
Northeast  submitted  SIP  revisions  that 
they  believed  fully  complied  with  what 
was  required  to  be  submitted  by 
December  2000 — i.e..  completed  ozone 
modeling  and  fully  adopted  emission 
control  measures.  In  contrast,  at  the 
same  time  the  Midwestern  States 
encompassing  the  Chicago-Garv-Lake 
County  and  Milwaukee-Racine  ozone 
nonattainment  areas  had  not  vet 
identified  a  specific  emission  control 
strategy  to  attain  the  ozone  standard  and 
had  not  yet  submitted  SIP  revisions 
with  fully  adopted  emission  control 
measures,  and  had  existing 
commitments  to  submit  the  adopted 
measures  by  December  2000.  Upon 
review  of  the  SIP  revisions  for  the 
Northeastern  ozone  nonattainment 
areas,  EPA  concluded  that  each  area 
needed  additional  emission  reductions 
in  order  to  have  a  fully  approvable  SIP 
(to  eliminate  shortfalls  in  their  adopted 
emission  control  strategies).  At  the  time 
of  the  proposed  actions.  EPA  was 
unable  to  determine  if  there  would  be 
shortfalls  for  the  Midwest  areas  because 
they  had  not  identified  final  emission 
control  strategies  to  attain  the  ozone 
NAAQS. 

In  considering  how  EPA  should  allow 
the  States  to  adopt  emission  control 
measures  to  fill  the  shortfalls.  EPA 
considered  that  these  areas  (the 
Northeastern  nonattainment  areas]  were 
located  in  the  Ozone  Transport  Region 
(OTR)  and  that  EPA  should  provide  the 
OTR  States  with  time  to  develop 
recommended  emission  control 
measures  to  achieve  emission 
reductions  to  fill  the  shortfalls.  Thus. 
EPA  provided  in  the  proposed  actions  to 
give  these  areas  until  October  31,  2001 
to  complete  the  OTR  process  and  to 
adopt  measures  sufficient  to  fill  the 
shortfalls.  Because  the  Midwest  States 
were  on  track  to  identify  a  final 
emissions  control  strategy  and  to  submit 
adopted  measures  by  December  2000. 
EPA  saw  no  need — and  neither  the 
States  nor  any  other  interested  partv 
identified  a  need — to  extend  the  time 
period  for  submission  of  the  final  plans. 


The  commenter  claims  that  the 
Northeast  States  were  given  a  longer 
time  to  adopt  "regional  "  emission 
control  measures.  EPA  notes  that,  with 
respect  to  EPAs  regional  NOx  SIP  Call, 
all  States  were  required  to  submit  NOx 
emission  control  rules  by  October  30, 
2000  and  to  implement  the  rules  bv  May 
31,  2004.  The  Northeast  States  were  not 
provided  a  longer  time  than  the 
Midwest  States  to  either  submit  or 
implement  these  rules. 

Comment  21 

For  States  that  need  additional  VOC 
emission  reductions,  a  commenter 
recommends  a  process  to  achieve  these 
VOC  emission  reductions,  which 
involves  the  use  of  HFC-152a  (1.1 
difluoroethane)  as  the  blowing  agent  in 
the  manufacture  of  polyst\Tene 
products,  such  as  food  trays  and  egg 
cartons.  HFC-152a  could  be  used 
instead  of  hydrocarbons  as  a  blowing 
agent.  Use  of  HFC-152a,  which  is 
classified  as  a  non-VOC  (VOC  exempt), 
would  eliminate  nationwide  the  entire 
25.000  tons  per  year  of  VOC  emissions 
from  this  industry. 

Response  21 

EPA  met  with  the  commenter  and 
discussed  the  technology  described  in 
the  comment  Since  the  HFC-152a  is 
VOC  exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs, 
such  a  pentane  or  butane,  as  blowing 
agents.  EPA.  however,  has  not  studied 
this  technology  exhaustively  It  is  each 
States  prerogative  to  specif)-  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also,  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  \'OC  emissions 
reductions  must  be  made  by  each 
affected  State.  Finally,  EPA  notes  that 
under  the  Significant  New  Alternatives 
Policy  (SNAP)  program,  created  under 
CAA  section  612,  EPA  has  identified 
acceptable  foam  blowing  agents,  many 
of  which  are  not  VOCs  (http:/; 
www. epa.gov/ozone/title6/snap/). 

Comment  22 

The  Slate  generally  supports  the 
proposed  rule,  and  concurs  with  the 
EPA  that  the  NOx  waiver  should  remain 


in  place  for  R.^CT.  NSR,  and  certain 
requirements  of  1  M  and  transportation 
and  general  conformity 

Response  22 

No  response  is  required  for  this 
concurrence  with  the  proposed  rule. 

Comment  23 

A  commenter  asserts  that  the  State's 
air  quality  modeling  based  on  additional 
NOx  emissions  from  10  peaker^-* 
facilities  in  the  Chicago  area  and  30 
peaker  facilities  in  the  State  of  Illinois, 
as  addressed  in  the  State's  December 
2000  submittal,  significantly 
underestimates  the  potential  number  of 
peaker  units  and  their  resulting  .NOv 
emissions  and  ozone  impacts  in  these 
areas.  The  commenter  supports  this 
comment  by  listing  the  additional 
peakers  (not  considered  in  the  State's 
analysis)  seeking  source  permits  in 
Illinois.  In  addition,  due  to  the  existing 
NOx  waiver  in  the  Chicago  ozone 
nonattainment  area,  there  is  nothing  to 
prevent  the  unchecked  proliferation  of 
new  NOx  sources  in  this  source 
category.  Therefore,  the  commenter 
belieyes  that  lEPAs  ozone  modeling 
and  ozone  projections  are  inadequate, 
and  do  not  form  a  credible  basis  for  the 
proposed  approval  of  the  State's  ozone 
attainment  demonstration  and  our 
proposed  rule  on  the  NOx  waiver 
petition 

The  commenter  notes  that  the  State's 
analysis  failed  to  include  a  number  of 
peaker  units  now  under  consideration 
for  source  permitting  by  the  State  This 
conclusion  is  based  on  a  review  of 
publicly  available  Illinois  permit 
records  for  natural  gas-fired  electrical 
generating  units  in  the  Chicago  ozone 
nonattainment  area,  which  shows 
potential  NOx  sources  not  included  in 
Illinois'  prior  ozone  modeling.  Illinois' 
inability  to  correctly  project  NOx 
emissions  from  new  permitted  peaker 
units  is  a  direct  consequence  of  the 
proliferation  of  this  new  generation  of 
NOx  sources.  This  is  a  direct 
consequence  of  maintaining  the  NOx 
waiver  for  new  sources. 

Response  23 

It  is  true  that  Illinois'  modeling 
directly  considered  only  the  additional 
.\0x  and  \'OC  emissions  from  newly 
permitted  peakers  (permitted  prior  to 
the  December  2000  SIP  revision 
submittal),  and  did  not  estimate  the 
emissions  and  ozone  impacts  resulting 
from  other  sources  seeking  permits  or 
that  may  seek  permits  prior  to  2007. 


"  A  peaker  is  a  en  electrical  generating  unit 
designed  for  rapid  startup  and  use  on  a  limited 
number  of  days  with  a  high  demand  for  electricity 
generation. 
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However,  potential  emissions  from  new- 
facilities  were  ronsidored  in  two  ways. 
First.  Illinois,  along  with  the  other 
LADCO  States,  made  reasonable 
projections  of  source  growth  in  the  core 
attainment  demonstration  (the 
attainment  demonstration  supported  by 
the  LADCO  technical  support 
documentation)  The  SIP  makes 
assumptions  that  new  sources  will  be 
constructed  and  that  existing  sources 
mav  be  modified  resulting  in  increased 
\'0\  emissions.  Under  the  NOx  SIP 
Call,  which  was  modeled  by  the  LADCO 
States,  these  sources  would  fall  under  a 
statewide  NO\  emissions  cap 
established  for  the  State  in  the  NOx  SIP 
Call  rule.  Thus,  the  State  has  adequately 
demonstrated  attainment  of  the  ozone 
standard  given  the  data  available  at  the 
time  of  the  SIP  revision  submittal. 
Second,  the  State,  as  a  test  of  the 
modeling/attainment  demonstration 
sensitivity  to  increased  N0\  emissions, 
added  the  N0\  emissions  from  newly 
permitted  peakers  to  the  NOx  emissions 
alreadv  projected  for  2007  in  the  ozone 
attainment  demonstration  and 
conducted  supplemental  ozone 
modeling.  This  supplemental  modeling 
showed  increased  peak  ozone  levels,  but 
within  acceptable  limits  still 
demonstrating  future  attainment  of  the 
ozone  standard. 

The  commenters  c  oncerns  over 
undocumented/ unmodeled  new  NOx 
sources  are  inconsequential  or 
unfounded  for  the  following  reasons. 
First,  the  modeled  2007  NOx  emissions, 
documented  in  the  LADCO  September 
27.  2000  report  "Technical  Support 
Document — Midwest  Subregional 
Modeling:  Emissions  Inventorv,"  (the 
main  technical  support  document  for 
the  State's  ozone  attainment 
demonstration)  included  NOx  emission 
growth  estimates  reflecting  the  assumed 
source  growth  in  Illinois'  NOx 
emissions  budget  established  under 
EPA's  NOx  SIP  Call.  In  adding  the  NOx 
emissions  from  permitted  peakers 
e.xplicitly  to  the  future  (2007)  NOx 
emissions  as  a  test  of  source  growth 
impacts  conducted  for  the  December 
2000  submittal,  Illinois  effectively 
"double  counted  '  NOx  emissions 
growth  resulting  from  new  peakers  since 
some  of  the  NOx  emissions  growth  had 
already  been  accounted  for  in  the 
modeling  reflected  in  the  September  27. 
2000  report  Therefore,  the  State  took  a 
conservative  approach  to  modeling  new- 
source  impacts. 

Second,  any  utility  seeking  a  new 
source  permit  will  be  required  to 
comply  with  Illinois'  Electrical 
Generating  Unit  (ECU)  NOx  rule 
developed  and  adopted  bv  the  State  to 
comply  with  EPA's  NOx  SIP  Call 


Review  of  the  NOx  source  data  supplied 
by  the  Chicago  Legal  Clinic  (CLC)  and 
the  American  Lung  Association  (ALA) 
coupled  with  a  review  of  the  State's 
ECU  NOx  rule  (signed  by  the  EPA  for 
final  approval  on  September  25.  2001 
and  undergoing  separate  rulemaking) 
shows  that  all  of  the  new  generating 
units  undergoing  permit  review  will  be 
subject  to  the  requirements  of  the  State's 
EGU  NOx  rule.  The  NOx  emission  totals 
from  these  new  sources  will  not 
increase  unconstrained,  and  Illinois' 
statewide  NOx  emissions,  following  the 
2004  implementation  of  the  State's  EGU 
NOx  rule,  will  not  be  allowed  to 
increase  above  the  NOx  emissions 
budget  level  specified  in  EPA's  NOx  SIP 
Call.''^  The  new  peaker  units  will  be 
given  a  limited  number  of  emission 
allowances  compatible  with  the  State's 
NOx  emissions  budget,  and  will  have  to 
further  control  their  emissions  or  will 
have  to  purchase  available  emission 
allowances  from  other  sources,  thus 
reducing  NOx  emissions  from  existing 
sources, 

Third,  it  is  not  clear  that  Illinois' 
approach  has  significantly 
underestimated  the  additional  NOx 
emissions  resulting  from  the  "new" 
utilities.  Several  of  the  new  utilities 
considered  by  the  lEPA  have  dropped 
plans  for  construction.  A  number  of 
other  utilities  given  permits  and 
considered  by  Illinois  have  yet  to 
initiate  construction.  It  is  quite  possible 
that  some  of  these  facilities  will  be 
replaced  by  other  facilities  that  are  now 
pursuing  source  permits  and  that  were 
not  considered  in  the  lEPA  analysis.  In 
addition,  Illinois  made  the  assumption 
that  all  of  the  modeled  new  utilities 
would  be  operating  simultaneously  at 
100  percent  capacity.  This  assumption 
is  overly  conser%'ative  since  these  units 
would  not  actually  be  operating  at  100 
percent  capacity  all  of  the  time,  leading 
to  an  overestimation  of  the  modeled 
NOx  emissions. 

Given  the  current  flux  in  electrical 
power  generation  and  the  changes  in 
electricity  demand,  it  is  generally 
impossible  for  the  State  to  project  the 
growth  in  NOx  emissions  resulting  from 
the  new  utilities  with  complete 
certainty.  One  way  to  mitigate  this 
problem  is  to  occasionally  reassess  the 
projected  NOx  emissions  against 
changing  historical  source  emission 


''^  Although  interstate  NOx  emissions  allowance 
trading  if  allowed  under  the  NOx  SIP  Call,  most 
NOx  SIPCall  States  will  need  to  seek  significant 
NOx  emission  reductions  from  their  own  sources. 
Interstate  NOx  emission  allowance  trades  will 
probably  be  kept  to  a  minimum  because  available 
emission  reduction  allowances  are  expected  to  be 
in  short  (upply  and  most  States  are  expected  to 
encourage  intra-state  trades. 


records.  This  is  the  function  of  the  MCR. 
that  the  State  has  committed  to  perform 
in  2004  after  the  implementation  of  the 
rules  required  by  EPA's  NOx  SIP  Call. 
Projections  of  2007  emissions  can  be 
reassessed  with  up-to-date  information 
at  that  time  and  any  adjustments  that 
are  necessarv'  can  be  made  to  the  SIP. 
He)wever,  based  on  the  information  now 
available  to  the  State,  EPA  believes  that 
potential  growth  in  emissions  from 
these  peaker  units  was  adequately 
accounted  for  in  the  submitted 
attainment  demonstration. 

Comment  24 

A  commenter  states  that  Illinois" 
ozone  modeling  fails  to  address  serious 
and  substantial  omissions  in  Illinois- 
issued  source  permits  for  peaker  startup 
periods,  when  the  NOx  emission  rates 
for  the  peakers  are  at  their  highest 
levels.  Consequently,  the  commenter 
asserts  that  lEPA's  ozone  modeling  is 
inadequate  and  cannot  form  a  credible 
basis  for  the  proposed  SIP  revisions. 
The  commenter  further  points  out  that 
startup  emissions  from  peakers  are 
inadequately  regulated  under  Illinois' 
permit  process  and  existing  emission 
control  regulations.  Therefore,  peaker 
emission  rates  and  peak  ozone 
projections  are  underestimated.  Review 
of  the  source  permit  records  shows  that 
startup  emissions  have  not  been 
included  in  the  source  emissions  to  be 
permitted  and  are  not  expected  to  be 
monitored  for  a  number  of  the  NOx 
sources  undergoing  permit  review  for 
the  Chicago  area.  Thirteen  out  of  the 
eighteen  construction  permit  records 
reviewed  did  not  contain  language 
providing  for  startup  emissions  to  be 
included  in  the  sources'  annual 
emission  totals 

The  commenter  notes  that  lEPA's 
handling  of  permits  for  peakers  is 
inconsistent  in  the  treatment  of  startup 
emissions.  Some  sources  have  been 
given  permits  regulating  startup 
emissions  and  other  sources  have  been 
given  permits  not  addressing  startup 
emissions.  This  inconsistent  treatment 
of  startup  emissions  is  of  particular 
concern  with  respect  to  "synthetic 
minor "  sources,  which  are  held  to  less 
stringent  emissions  control  standards 
based  on  emissions  estimates  in 
individual  permits.  These  factors, 
combined  with  the  NOx  waiver, 
indicate  that  lEPA's  current  permitting 
procedures  may  not  be  sufficient  to 
ensure  attainment  of  the  ozone  standard 
in  the  Chicago  area. 

The  commenter  cites  the  case  of 
Michigan  v.  Browner.  230  F.3d  181  (6th 
Cir.  2000)  as  providing  insight  on 
whether  the  lEPA  must  require 
enforceable  standards  regarding  excess 
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startup  emissions  in  peaker  plant 
permits.  In  that  case,  the  Court  upheld 
EPA's  rejection  of  revisions  to 
Michigan's  SIP  based,  in  part,  on  a 
February  15,  1983  EPA  memorandum  by 
Kathleen  Bennett,  then  Assistant 
Administrator  for  Air.  Noise,  and 
Radiation  at  the  EPA  (a  copy  of  this 
memorandum  was  attached  to  the 
commenters  letter).  The  memorandum 
clarified  EPA's  position  on  excess 
emissions  during  startup,  shutdown, 
maintenance,  and  malfunctions. 
The  commenter  notes  that  the 
construction  permits  reviewed  for  the 
Chicago  nonattainment  area  reveal  gaps 
in  regulating  peaker  plants.  Specific 
provisions  in  the  permits  regarding 
startup  emissions  are  inconsistent,  and 
reflect  no  clear  standard  for  ensuring 
that  peaker  plants  are  permitted 
according  to  current  law.  The  language 
used  by  the  lEPA  for  regulating  startup 
emissions  appears  to  violate  the  law- 
according  to  Michigan  v.  Browner. 
which  requires  regulatory  agencies  to 
maintain  enforcement  discretion 
regarding  excess  emissions  at  startup 
and  shutdown.  The  commenter  notes 
that  this  fact,  combined  with  the  NOx 
waiver,  shows  that  lEPAs  current 
permitting  procedures  may  not  be 
sufficient  to  ensure  that  attainment  of 
the  ozone  standard  will  occur  in  the 
Chicago  area. 

Response  24 

The  commenter  appears  to  make  three 
general  points.  First,  the  commenter 
raises  the  concern  that  the  ozone 
modeling  does  not  account  for 
emissions  from  peaker  units  during 
start-up.  Second,  the  commenter  raises 
the  concern  that  the  State  is  treating 
different  peaker  units  in  different 
manners  during  the  permitting 
process — placing  limits  on  some  source 
regarding  start-up  emissions,  but  not  on 
others.  Finally,  the  commenter  claims 
that,  under  EPA  policy,  it  is  improper  to 
allow  start-up  emissions  to  exceed  the 
otherwise  applicable  emission  limits. 

It  seems  appropriate  to  first  address 
the  commenters  second  concern  about 
the  State's  implementation  of  its  new 
source  permitting  rules.  This  comment 
is  outside  of  the  scope  of  EPA's  current 
action.  EPA  has  previously  approved 
the  permitting  program  that  the  State  is 
operating  under  and  has  not  re-opened 
that  approval  here.  The  commenter 
seems  concerned  either  that  there  is  a 
flaw  in  the  approved  program  or  that  the 
State  is  implementing  the  permitting 
program  in  a  manner  which  is 
inconsistent  with  the  approved  SIP.  In 
either  case,  the»commenter  should  work 
with  the  State  and/or  EPA  outside  the 
context  of  this  rulemaking  to  ensure  that 


the  program  is  either  approprialelv 
modified  or  implemented  in  a  manner 
consistent  with  the  approved  plan. 
However,  EPA  notes  that  review-  of  the 
data  supplied  by  the  commenter  shows 
that  the  State  has  generally  regulated 
startup  emissions  from  larger  units  and 
units  that  generally  use  fuels  other  than 
natural  gas.  Because  these  types  of  units 
would  have  significantlv  and 
proportionately  higher  startup 
emissions  occurring  over  larger  time 
periods  than  natural  gas-fired  peaker 
units,  the  State's  different  treatment  of 
these  sources  does  not  seem 
inappropriate. 

With  respect  to  the  commenter's  third 
concern,  including  its  analysis  of  EPAs 
policy  on  startup  emissions  and  its 
summary  of  the  Michigan  case,  EPA 
disagrees  with  the  commenter.  In  the 
Michigan  case,  the  Court  upheld  EPA's 
disapproval  of  a  SIP  rule  which 
provided  "broad  exclusions  from 
compliance  with  emission  limitations 
during  [startup,  shutdowns,  and 
malfunction]  periods  *    *    *"230F.3dat 
185  In  so  doing,  the  Court  ratified 
EPA's  interpretation  of  section  110  of 
the  CAA.  as  expressed  in  the  Agency's 
long-standing  policy  (which  we 
reiterated  in  1999).  ■•■  The  commenter 
does  not  assert  that  the  Illinois  SIP 
contains  such  a  provision.  EPA's  policy 
further  provides  that,  as  an  enforcement 
matter,  emissions  in  excess  of  otherwise 
applicable  SIP  limits  should  be 
considered  violations,  unless  (as  is 
relevant  here)  such  emissions  are 
provided  for  in  the  SIP  and  their  impact 
on  attainment  is  considered.  To  the 
extent  that  this  policy  is  relevant  to 
EPA's  action  on  Illinois'  ozone 
attainment  demonstration,  the 
commenter's  first  concern  will  be 
addressed — did  the  State  consider 
whether  these  excess  emissions  would 
impair  the  areas  ability  to  attain  the 
ozone  standard'  We  believe  that  the 
State  did  consider  these  emissions. 

In  order  to  provide  a  better 
explanation  of  tlie  analysis  performed 
by  the  State,  we  held  a  conference  call 
with  representatives  of  the  lEPA  on 
August  23.  2000  Discussed  below-  are 
several  important  factors  that  were 
identified  during  the  call  and  that 
demonstrate  the  State  considered  the 
potential  significance  of  these  excess 
emissions  Furthermore,  as  explained  in 
the  previous  response,  the  State 
generally  considered  both  new  source 
growth — which  would  include  new-  or 


modified  peaker  units — and  modeled 
NOx  emissions  consistent  with  an 
emissions  "cap"  that  would  apply  to 
these  and  other  sources. 

(1)  The  startup  periods  for  natural  gas- 
fired  peakers  are  relatively  short, 
ranging  from  6  to  30  minutes  and 
typically  on  the  order  of  15  minutes. 
During  the  startups.  NOx  emissions  are 
somewhat  higher  because  fuels  are 
typically  heated  before  combustion. 
Nonetheless,  increases  in  NOx 
emissions  during  startups  for  peakers 
using  natural  gas  (most  peakers  are  fired 
using  natural  gas,  but  some  combined 
cycle  systems  do  use  other  fuels)  are 
proportionately  smaller  and  of  shorter 
duration  than  those  for  utility  boilers 
fired  with  other  fuels  also  undergoing 
startup 

(21  Peakers  undergoing  startup  are  not 
operating  at  peak  loads;  they  generally 
are  operating  at  60  percent  or  lower 
loads  versus  higher  loads  during  stable 
operation  periods. 

(3)  Not  all  peakers  would  be 
undergoing  startup  at  the  same  time, 
minimizing  simultaneous  buildups  of 
NOx  emissions  resulting  from  startup  at 
many  peakers 

(4)  Although  the  NOx  emissions  may 
be  higher  in  concentration  within  stack 
emission  plumes  (higher  in  parts  per 
million  concentration  Ippmjj  during 
startup,  the  NOx  emissions,  when 
viewed  as  an  hourly  emissions  rate,  are 
not  significantly  higher  during  startup 
than  during  stable  operation, 
particularly  when  compared  to  hourly 
NOx  emission  rates  during  peak  loads  at 
stable  operation.'" 

(5)  Excess  emissions  during  startup 
are  factored  into  each  sources  seasonal 
NOx  emissions  allowances  under  the 
NOx  SIP  Call  emission  control 
regulations  (during  the  high  ozone 


'»On  September  20,  1999,  EPA  issued  a  policy 
updating  and  clarifying  the  1983  Bennett 
memoranda  referenced  by  the  commenter.  entitled 
■  State  Implementation  Plans  (SIPs):  Policy 
Regarding  Excess  Emissions  During  Malfunctions. 
Start-up.  and  Shutdown." 


"  Based  on  information  addressed  in  'In  the 
Matter  of:  Natural  Gas-Fired  Peak-Load  Electrical 
Power  Generating  Faciliites  (Peaker  Plants)  Docket 
No.  ROl-10:  Companion  Report  to  the  Illinois 
Pollution  Control  Board's  Informational  Order  of 
December  21 .  2000"  (incorporated  into  the  docket 
for  this  final  rule),  pages  12  through  14.  peaker  NOx 
emissions  dunng  startup  can  reach  a  concentration 
of  200  ppm  (when  the  peakers  operate  at  less  than 
50  percent  load  capacity).  Compare  this  to  NO\ 
emission  concentrations  of  10  to  30  ppm  during 
full-load  stable  operation.  The  lEPA.  however,  notes 
thai,  in  terms  of  hourly  emission  rales,  the  startup 
NOx  emissions  are  not  significantly  higher  than 
stable  operation  NOx  emissions  due  to  lower  heat 
input  during  startups  (due  to  lower  svstem  loads). 
For  example.  Continuous  Emissions  Monitoring 
Systems  (CEMS)  data  for  the  Elwood  Energy  peaker 
unit  show  NOx  emissions  of  0.05  to  0  055  pounds 
per  million  Btu  of  heat  input  during  stable 
operation  versus  0.1  to  0.115  pounds  per  million 
Btu  of  heat  input  during  startups  and  shutdowns 
Due  to  the  lower  heat  input  rate  during  startups  (the 
hourly  Btu  input  rate  dunng  startups  are  half  of  that 
during  full  load  under  stable  operations),  the  hourly 
NOx  emission  rates  are  virtually  identical  for  both 
startups  and  stable  operation  modes  for  this  facility. 


I 
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season.  lune  through  August,  emissions 
arc  rappod)  The  modeled  NOx 
emissions  rates  took  these  NOx 
emissions  allowances  into  account,  and, 
therefore,  have  incorporated  the  effects 
of  excess  startup  omissions. 

(6)  Through  permit  provisions,  lEPA 
requires  peaker  plants  to  implement 
measures  to  mmimize  emissions 
associated  with  the  startup  and 
shutdown.'" 

The  suggestion  that  the  State  needs  to 
model  these  emissions  is  not  supported 
by  EPA  policy  and  available  ozone 
modeling  data  EPA's  policy  does  not 
provide  that  a  State  needs  to  model 
startup  emissions  in  order  to  consider 
their  effect  on  attainment  of  the  ozone 
standard  The  modeling  information 
available  to  the  State  and  EP.A  indicates 
that  it  is  not  likely  that  the  ozone 
modeling  would  recognize  the  impacts 
of  short-term,  localized  startup 
emissions.  Reviewing  the  available 
modeling  data  supplied  by  LADCO  and 
the  States,  it  is  clear  that  the  spatially 
graphed  formats  show  very  few 
recognizable  "ozone  plumes"  despite 
the  existence  of  a  number  of  localized 
large  N0\  sources,  such  as  major 
utilities.  If  these  large  sources  fail  to 
cause  a  recognizable  "ozone  signature." 
it  is  highly  unlikely  that  localized, 
temporary'  excess  NO\  emissions  would 
produce  a  significant  ozone  signature. 
Thus,  because  startup  emissions  are  not 
expected  to  produce  discernable  ozone 
signatures  relative  to  the  cumulative 
impacts  of  local  and  regional  NO\ 
emissions  from  all  utilities,  it  was 
appropriate  to  conclude  that  modeling 
would  not  reliably  indicate  the  effect  of 
these  startup  emissions  on  attainment  of 
the  standard. 

The  State  did  consider  the  peaker 
emissions  as  part  of  its  attainment 
analysis  in  two  ways.  As  provided  in 
more  detail  in  the  previous  response, 
startup  emissions  must  be  factored  in 
the  sources'  ccjmpliance  with  the  State's 
NOx  emission  control  regulations  in 
compliance  with  the  NOx  SIP  Call,  i.e., 
the  seasonal  emission  allowances  under 
the  State's  NOx  emissions  cap.  Startup 
emissions  that  cause  the  source  to 
exceed  its  emission  cap  must  be 
compensated  for  and  mitigated  by  the 
source  through  the  purchase  of 
additional  emission  allowances  from 
other  sources  or  through  additional 
emission  controls  at  the  sources 
themselves.  Statewide  emissions  during 
the  ozone  season  will  not  be  allowed  to 
exceed  the  emissions  cap.  The  modeling 


'"  "In  ihp  Matter  of:  Natural  Gas-Fired,  Peak-Load 
Ele<:trir,al  Power  Cjeneraling  Facilities  IPeaker 
Plants)  Docket  No  ROl-10:  Companion  Report  to 
the  Illinois  Pollution  Control  Boards  Informational 
Order  of  December  21.  2000."  page  14. 


system  correctly  reflects  the  existence  of 
this  emissions  cap,  and  translates  this 
emissions  limit  into  typical  weekday 
NOx  emission  rates. 

Also,  new  source  growth  was 
considered  as  part  of  the  attainment 
analysis.  To  estimate  future,  attainment 
year  emissions,  the  LADCO  States 
included  estimated  source  growth 
factors  based  on  available  source 
forecasting  data  along  with  estimated 
source  control  factors  to  calculate  future 
emissions.  This  included  growth 
estimates  for  NOx  sources,  including 
source  growth  for  electrical  generating 
units.  In  addition,  Illinois  modeled  the 
NOx  emission  impacts  of  peakers 
already  granted  emission  permits  at  the 
time  of  the  preparation  of  the  December 
2000  attainment  demonstration 
submittal.  As  noted  elsewhere  in  this 
final  rule,  this  approach  provided  a 
conservative  estimate  of  the  ozone 
impacts  resulting  from  source  growth  in 
this  source  sector. 

All  of  these  observations  together  lead 
us  to  the  conclusion  that  startup 
emissions  from  peakers  will  not  result 
in  a  failure  of  the  State  to  attain  the  1- 
hour  ozone  standard  by  the  attainment 
date.  The  State  has  not  significantly 
underestimated  future  NOx  emissions 
based  on  a  failure  to  specifically 
consider  peaker  startup  emissions. 

Comment  25 

A  commenter  notes  that  lEPA's 
permitting  practices  are  of  particular 
concern  with  respect  to  "synthetic 
minor"  sources,  which  are  held  to  lower 
em.ission  control  standards  based  on 
emissions  estimates  in  individual 
permits.  lEPA's  current  permitting 
procedures  may  not  be  sufficient  to 
ensure  that  attainment  of  the  ozone 
standard  will  be  met  in  the  Chicago 
area. 

Response  25 

As  an  initial  matter,  the  State's 
emission  growth  estimates,  which  are 
considered  in  the  ozone  attainment 
demonstration,  consider  emission 
growth  from  all  sources,  not  just  those 
subject  to  nonattainment  NSR  review, 
major  new  sources  or  major 
modifications.  Moreover,  since  all  of 
these  ''synthetic  minor"  sources  are, 
nonetheless,  subject  to  the  NOx 
emission  control  requirements  of 
Illinois'  ECU  NOx  rule,  and  since  the 
total  NOx  emissions  in  Illinois  are 
capped  by  EPA's  NOx  SIP  Call,  the  fact 
that  these  sources  are  treated  as 
"synthetic  minors"  is  of  no  consequence 
for  the  ozone  attainment  demonstration. 
The  attainment  demonstration  assumed 
that  the  NOx  emissions  in  Illinois 
would  be  at  the  cap-allowed  levels 


under  the  NO\  SIP  Call.  Assuming  that 
future  NOx  emissions  are  at  these  levels, 
even  the  new  "synthetic  minor"  NOx 
sources  subject  to  the  State's  NOx  rules 
would  have  to  obtain  NOx  emission 
allowances  from  existing  sources 
through  trades,  and  NOx  emissions  in 
total  in  Illinois  would  not  increase. 
Therefore,  emissions  from  these  smaller 
sources  do  not  jeopardize  the  ozone 
attainment  demonstration. 

Comment  26 

A  commenter  believes  that  the  Illinois 
Pollution  Control  Board  (IPCB)  agrees 
that  peaker  plants  in  Illinois  are 
inadequately  regulated.  The  commenter 
asserts  that,  even  if  the  NOx  waiver  is 
not  revised  to  remove  the  NSR 
exemption,  it  should  be  amended  to 
incorporate  the  IPCB's 
recommendations  for  NOx  emission 
controls  on  peaker  units.  To  support 
this  comment,  the  commenter  notes 
that,  in  December  2000.  the  IPCB  issued 
an  informational  order  in  which  it 
described  its  findings  with  respect  to 
the  regulation  of  peaker  plants  (the 
commenter  attached  a  copy  of  the  IPCB 
informational  Order  to  their  comment 
letter).  The  commenter  requests  the 
incorporation  of  the  entire  IPCB  docket 
for  this  December  2000  informational 
order  into  the  record  for  this 
rulemaking. 

The  commenter  notes  that  the  IPCB 
found  that  peaker  plants  are  unique. 
They  emit  most  of  their  permitted 
annual  amount  of  emissions  during  a 
concentrated  period  of  time,  which 
generally  coincides  with  the  summer 
months  when  the  ozone  risk  is  the 
greatest.  The  IPCB  recommended  the 
development  of  Best  Available  Control 
Technology  (BACT)  standards  for  all 
new  peaking  units  The  IPCB  noted  that 
this  level  of  emissions  control  was 
appropriate  to  prevent  violations  of  the 
air  quality  standards.  The  IPCB  also 
concluded  that  new  gas  turbines  with 
readily  available,  reliable  emission 
control  technology  can  routinely 
achieve  very  low  emission  rates.  These 
emission  rates  are  much  lower  than  the 
applicable  technology-based  emission 
limitation  now  in  effect  for  most  new 
peakers  in  Illinois,  which  the  IPCB 
characterized  as  "potentially  outdated 
NSPS"  (New  Source  Performance 
Standards).  The  IPCB  recommended 
that  lEPA  develop  a  rulemaking 
proposal  to  implement  BACT  for  peaker 
plants  in  Illinois.  To  date,  this 
recommendation  has  been  ignored  by 
the  lEPA. 

Based  on  these  and  other 
observations,  the  commenter  asserts  that 
the  revocation  of  the  NOx  waiver  for  all 
new  sources  (or  for  peaking  units 
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specifically)  is  the  best  means  to 
accomplish  attainment  of  the  NAAQS. 
As  an  alternative,  however,  the 
commenter  requests  the  EPA  to  require 
Illinois  to  take  any  and  all  steps 
necessary  to  fulfill  the 
recommendations  of  the  IPCB  for  BACT 
emission  controls  on  peaking  units.  This 
can  be  accomplished  by  changing  EPA's 
proposed  revision  to  the  NOx  waiver  to 
incorporate  the  IPCB's  BACT 
recommendation. 

Response  26 

The  IPCB  peaker  hearing  docket 
website  referenced  by  the  commenter 
was  reviewed  for  relevant  documents. 
Many  documents  referenced  on  this 
website  have  no  bearing  on  the  issue  at 
hand,  the  approvability  of  Illinois' 
ozone  attainment  demonstration  and  the 
validity  of  the  existing  NOx  waiver. 
Therefore,  we  are  not  including  all  of 
the  IPCB  hearing  record  documents  in 
the  docket  for  this  final  rule  as 
requested  by  the  commenter.  Two 
documents,  however,  are  relevant  to  this 
final  rule  and  are  incorporated  into  the 
docket  for  this  final  rule.  These  two 
documents  have  been  downloaded  from 
the  IPCB  website,  and  are  the  following: 
(1 )  The  December  21 .  2000 
Informational  Order  of  the  Board  In  the 
Matter  Of:  Natural  Gas-Fired,  Peak-Load 
Electrical  Powder  Generating  Facilities 
(Peaker  Plants),  IPCB  Docket  No.  ROl- 
10;  and  (2)  the  "Companion  Report  to 
the  Illinois  Pollution  Control  Board's 
Informational  Order  of  December  21, 
2000:  In  the  Matter  Of:  Natural  Gas- 
Fired.  Peak-Load  Electrical  Power 
Generating  Facilities  (Peaker  Plants) 
Docket  No.  ROl-10."  The  first  document 
specifies  the  IPCB's  conclusions 
regarding  peakers.  and  the  second 
document  summarizes  public  comments 
and  lEPA  responses  collected  during  a 
series  of  State  hearings  concerning 
peakers. 

As  noted  by  the  commenter.  the  IPCB 
has  recommended  that  the  lEPA  pursue 
new  source  permitting  regulation 
variations  to  require  BACT  emission 
controls  for  all  peakers  seeking  new 
source  permits.  In  addition,  the  IPCB 
found  that  peakers  do  emit  most  of  their 
ozone  precursor  (VOC  and  NOx) 
emissions  during  relatively  short 
periods  that  coincide  with  the  high 
ozone  periods  of  each  year.  With  regard 
to  peaker  air  emissions,  only  NOx 
emissions  are  considered  to  be 
significant.  Most  peaker  plants  are  being 
sited  as  "minor"  sources,  with  annual 
NOx  below  250  tons  per  vear. 
Information  contained  in  the 
Companion  Document  supports  the 
IPCB's  conclusions. 


The  information  provided  in  these 
documents  may  support  a  revision  of 
permitting  requirements  for  these 
sources.  This  information,  however,  is 
generally  not  relevant  to  a  decision  on 
the  State's  ozone  attainment 
demonstration,  at  issue  here,  or  is  not  of 
a  sufficient  nature  to  cause  us  to  reverse 
our  approval  of  the  ozone  attainment 
demonstration  The  information 
provided  in  the  IPCB  documents  do  not 
support  a  case  that  future  NOx 
emissions  will  increase  above  projected 
attainment  levels  contained  in  the 
State's  ozone  attainment  demonstration. 
It  is  again  noted  here,  as  elsewhere  in 
this  final  rule,  that  the  peakers  at  issue 
here  will  be  subject  to  the  State's  EGU 
NOx  rule.  Therefore,  the  total  NOx 
emissions  from  these  sources  will  be 
constrained  by  source-specific  NOx 
emission  limits  specified  by  the  State 
under  the  State's  NOx  emissions  cap. 
Since  this  emissions  cap  has  been 
factored  into  the  State's  ozone 
attainment  demonstration,  the  State's 
current  source  permitting  practices  for 
peakers  does  not  jeopardize  the  State's 
ozone  attainment  demonstration  as 
approved  in  this  final  rule. 

With  regard  to  the  NOx  waiver,  based 
on  the  State's  cap  on  NOx  emissions 
and  the  incorporation  of  this  emissions 
cap  in  the  modeled  emissions  in  the 
ozone  attainment  demonstration,  it  must 
be  concluded  that  the  NOx  waiver,  as  it 
currently  stands,  should  be  continued 
based  on  section  182(f)(2)  of  the  CAA 
As  noted  elsewhere  in  this  final  rule, 
this  section  of  the  CAA  provides  for  a 
NOx  waiver  based  on  a  prevention  of 
"excess"  NOx  emission  controls  The 
conclusion  that  the  current  permitting 
practices  for  peakers  does  not  threaten 
the  ozone  attainment  demonstration 
approved  here  supports  the  continuance 
of  the  existing  N0\  waiver,  and  we  see 
no  basis,  given  the  information  provided 
in  the  IPCB  hearing  documents 
reviewed  here,  that  the  NSR  portion  of 
the  NOx  waiver  should  be  discontinued. 

Comment  27 

A  commenter  notes  that  the  EPA 
proposed  rule  never  directly  addressed 
the  scientific  credibility  of  the  NOx 
waiver  in  light  of  the  subsequently 
issued  Ozone  Transport  Assessment 
Group  (OTAG)  findings  (OTAG,  made 
up  of  representatives  of  the  States  in  the 
eastern  half  of  the  United  States.  EPA. 
industry,  academia.  and  environmental 
organizations,  was  created  to  consider 
the  causes  of  ozone  transport.  EPA 
relied  on  manv  of  the  OTAG  findings  in 
issuing  the  NOx  SIP  Call.)  The  OTAG 
findings  appear  to  discredit  the 
scientific  basis  for  the  NOx  waiver. 


More  specifically,  among  the 
conclusions  reached  by  OTAG  are  that: 

1    Regional  NOx  reductions  are 
effective  in  producing  ozone  benefits; 

2.  The  more  NOx  emissions  reduced 
the  greater  the  ozone  benefit: 

3  Ozone  benefits  are  greatest  in  the 
subregions  where  emissions  reductions 
are  made: 

4.  Although  decreased  with  u, stance, 
there  are  also  ozone  benefits  outside  of 
the  subregions  where  emission 
reductions  are  made; 

5.  Both  tall  stack  and  low-level  NOx 
emission  reductions  are  effective; 

6.  Air  quality  data  indicate  that  ozone 
IS  pervasive,  is  transported  and.  once 
aloft,  is  carried  over  and  transported 
from  one  day  to  the  next; 

7  The  range  of  transport  is  generally 
longer  in  the  North:  and 

8.  NOx  controls  on  utilities  are 
recommended  for  states  in  much  of  the 
OTAG  region  (which  includes  the 
Chicago-Gary -Lake  County  ozone 
nonattainment  area). 

As  EPA  itself  acknowledged  in  the 
ft-aming  of  the  NOx  SIP  Call,  the  OTAG 
findings  are  especially  critical  in 
analyzing  the  regional  impacts  of  NOx 
transport.  Both  the  NOx  SIP  Call  and  the 
OTAG  findings  underscore  the 
importance  and  cost-effectiveness  of 
NOx  emission  reductions  as  an 
attainment  strategy,  especially  when 
compared  and  contrasted  to  \'OC-based 
strategies,  which  tend  to  be  more 
expensive  and  local  in  their  impact. 
Both  the  OTAG  findings  and  the  NOx 
SIP  Call  were  made  without  the 
reference  to  the  unchecked  proliferation 
of  the  new  NOx  sources.  Therefore, 
there  is  a  compelling  basis  for  the  EPA 
to  reconsider  the  NOx  waiver  it 
conditionally  granted  in  1996. 

The  commenter  asserts  that,  in  light  of 
the  OT,\G  findings,  the  NOx  waiver 
cannot  survive  any  good  faith  effort  bv 
the  EPA  to  measure  the  scientific  basis 
of  the  NOx  waiver.  The  commenter 
requests  the  EPA  to  conduct  this 
analysis  as  part  of  its  final  review  of  the 
NOx  waiver  petition  and  its  SIP 
revisions. 

Response  27 

OTAG  concluded  that  reduction  of 
regional  NOx  emissions  would  reduce 
downwind  ozone  concentrations  on  a 
regional  basis.  The  OTAG  results. 
however,  also  noted  that  NO\  emission 
reductions  have  a  mixed  impact  on  local 
ozone  concentrations.  They  concluded 
that,  due  to  ozone  scavenging  by  NOx. 
controlling  NOx  emissions  can  be 
locally  beneficial  or  dis-beneficial, 
Review  of  the  available  OTAG  data 
shows  the  lower  Lake  Michigan  area  as 
having  the  most  significant  ozone  dis- 
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benefits  as  a  result  of  possible  NO\ 
emission  reductions  {ozone  benefits 
were  modeled  on  some  days  under  some 
NO\  reduction  scenarios,  but  greater 
ozone  dis-benefits  were  noted  on  locally 
higher  ozone  days). 

Nonetheless,  it  should  be  noted  that 
the  luly  11.  2001  proposed  rule  (66  FR 
36396)  proposed  to  change  the  basis  for 
the  continuance  of  the  NO\  waiver  from 
an  ozone  benefit/dis-benefit  basis  to  an 
avoidance  ot  e.xcess  NO\  emissions 
reduction  basis  under  section  182(f)(2) 
of  the  CAA  Since  the  State  has 
demonstrated  attainment  of  the  1-hour 
ozone  standard  without  the  use  of  all 
possible  N'0\.  emission  controls,  the 
State,  under  section  182(f)(2)  of  the 
CAA,  qualifies  for  a  NOx  emissions 
control  waiver  for  those  N0\  controls 
not  relied  on  in  the  ozone  attainment 
demonstration.  Since  the  State  does  not 
relv  on  NOx  emission  reductions  from 
NOx  RACT.  NOx  NSR,  and  certain 
mobile  source  emission  controls  under 
I/M  and  conformity  in  the  ozone 
attainment  demonstration  (assuming  the 
attainment  demonstration  is  approved, 
as  discussed  below)  for  the  Chicago- 
Gary-Lake  Countv  ozone  nonattainment 
area,  the  area  qualifies  for  a  waiver  of 
these  NOx  emission  controls.  A  NOx 
emissions  control  waiver  under  this 
basis  IS  independent  of  the  ozone 
impacts  of  these  controls  provided  that 
the  State  can  demonstrate  attainment  of 
the  ozone  standard  without  the  use  of 
these  emission  controls.  Therefore,  even 
if  ozone  control  benefits  are  achievable 
from  some  of  these  NOx  controls,  this  is 
not  a  basis  for  denying  or  withdrawing 
the  NOx  vvaiver  for  these  emission 
control  measures. 

Comment  28 

A  commenter  asserts  that  the  Clean 
Air  Act  specifically  designates  the  EPA 
.Administrator  as  being  responsible  to 
respond  to  NOx  waiver  petitions  The 
commenter  questions  what  authority,  if 
any.  the  Regional  Administrator  has  to 
issue  a  decision  on  the  NOx  vvaiver 
petition^  The  commenter  requests  the 
EPA  to  identify  the  authority  by  which 
the  section  182(0(3)  NOx  waiver 
petition  is  being  decided  by  anyone 
other  the  Administrator  In  the  absence 
of  this  authority,  the  commenter 
contends  that  the  decision  of  the 
Regional  Administrator  on  the  NOx 
waiver  petition  is  invalid  on  its  face. 

Response  28 

On  October  10,  2001,  Administrator. 
Christine  Todd  Whitman,  delegated 
authority  to  Deputy  Regional 
Administrator  David  A.  Ullrich,  Region 
5  of  the  EPA,  to  sign  final  rulemakings 
concerning  revision  of  NOx  waivers  and 


responding  to  NOx  waiver  petitions  for 
Illinois,  Indiana,  and  Wisconsin  ii; 
today's  actions. 

Comment  29 

A  commenter  expresses  concerns 
about  substitution  of  NOx  emission 
reductions  to  meet  VOC  emission 
reduction  requirements  in  Rate-Of- 
Progress  (ROP)  plans.  The  commenter 
asserts  that  the  CAA  expressly  forbids 
the  use  of  NOx  substitution  for  ROP 
VOC  emission  reduction  requirements. 
The  commenter  references  an  April  3. 
2000  letter  sent  by  the  commenter  to  the 
EPA  regarding  this  issue. 

Response  29 

On  March  3.  2000.  we  published  a 
proposed  rule  (65  FR  11525)  regarding 
Illinois'  post-1996  ROP  plan  for  the 
Chicago  portion  of  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area. 
The  April  3,  2000  letter  referenced  by 
the  commenter  was  submitted  as  a 
response  to  the  March  3,  2000  proposed 
rule.  We  addressed  the  commenter's 
comments  in  a  December  18.  2000  final 
rule  (65  FR  78961)  on  the  post-1996 
ROP  plan.  To  elaborate  on  the  new 
comment  summarized  here  and  for  the 
purpose  of  interpreting  and  responding 
to  the  commenter's  concerns,  some  of 
the  commenter's  prior  arguments 
regarding  this  issue  are  summarized  and 
again  responded  to  here  (the  commenter 
did  not  elaborate  on  the  exact  basis  for 
their  comment  in  the  more  current 
comment  letter  addressed  here). 

In  their  April  3,  2000  comment  letter, 
the  commenter  noted  that  they  believe 
that  the  CAA  prohibits  NOx  reductions 
from  outside  of  the  Chicago  ozone 
nonattainment  area  from  being  claimed 
as  creditable  ROP  emission  reductions 
under  the  post-1996  ROP  plan.^''  The 
commenter  notes  that  section 
182(c)(2)(B)  of  the  CAA  states  that  the 
post-1996  ROP  plan  shall  reduce  by  9 
percent  "baseline  emissions,"  as 
described  in  section  182(b)(1)(B)  of  the 
CAA.  Section  182(b)(1)(B)  of  the  CAA. 
in  turn,  defines  "baseline  emissions"  to 
mean  the  total  amount  of  actual  VOC  or 
NOx  emissions  from  all  anthropogenic 


'"Sin^e  the  postl999  ROP  plan  addressed  in  the 
[uly  1 1 .  gOOl  proposed  rule  (66  FR  36370)  was 
developed  under  the  same  CAA  requirements  and 
EPA  policy  covering  the  post-1996  ROP  plan  as 
addressad  in  the  March  3.  2000  proposed  rule,  it  is 
assumed  that  the  commenter  is  trying  to  extend 
their  priir  comments  on  the  post-1996  ROP  plan 
and  the  BsscKiated  March  3,  2000  proposed  rule  to 
the  postfl999  ROP  plan  and  the  associated  luly  11, 
2001  proposed  rule.  Both  the  post-1996  ROP  plan 
and  the|iost-1999  ROP  plan  rely  on  the  substitution 
of  NO\  Amission  reductions  from  outside  of  the 
ChicagniDznne  nonattainment  area,  but  within 
Illinois. jto  meet  part  of  the  VOC  emission  reduction 
requireihents  for  the  ROP  plans.  It  is  this 
substitu  lion  to  which  the  commenter  refers. 


sources  in  the  nonattainment  area 
during  1990.  excluding  emissions 
reduced  by  pre-1990  vehicle  emissions 
regulations  and  1990  gasoline  volatility 
regulations.  Based  on  section 
182(b)(1)(B).  the  commenter  asserts  that, 
since  baseline  emissions  under  the 
CAA's  definition  reflect  only  VOC  or 
NOx  emissions  within  the  ozone 
nonattainment  area,  and  an  ROP  plan  is 
to  reduce  emissions  relative  to  the 
emission  baseline,  Illinois  is  prohibited 
from  claiming  NOx  emission  reductions 
from  outside  of  the  nonattainment  area. 
We  assume  that  the  commenter  is  trying 
to  express  this  same  concern  with 
regard  to  the  post-1999  ROP  plan,  which 
also  relies  on  NOx  emission  reductions 
from  outside  of  the  Chicago  ozone 
nonattainment  area. 

As  noted  in  the  December  18.  2000 
final  rule  (65  FR  78970),  we  disagree 
with  the  commenter.  Claiming  credit  for 
NOx  emission  reductions  occurring 
outside  of  the  Chicago  ozone 
nonattainment  area  is  consistent  with 
the  CAA's  requirements  concerning 
ROP  plans  and  NOx  substitution. 

The  CAA's  provision  for  NOx 
substitution  in  ROP  plans  is  separate 
from  the  sections  of  the  CAA  focused  on 
by  the  commenter  Section  182(c)(2)(B) 
of  the  CAA  discusses  the  reduction  of 
VOC  emissions  by  a  post-1996  ROP  plan 
(and  a  post-1999  ROP  plan).  Section 
182(c)(2)(C)  of  the  CAA  provides  that 
NOx  emission  reductions  can  be 
substituted  for  or  combined  with  VOC 
emission  reductions  to  meet  the  ROP 
requirements  under  section  182(c)(2)(B). 
Section  182(c)(2)(C)  does  not  state  that 
such  NOx  emission  reductions  must 
come  from  "baseline  emissions"  as 
defined  under  section  182(b)(1)(B). 
Rather,  section  182(c)(2)(C)  defers  to  the 
EPA  Administrator  to  determine  'the 
conditions  under  which  NOx  emissions 
control  may  be  substituted  for  V^OC 
emissions  control  or  may  be  combined 
with  VOC  emissions  control  in  order  to 
maximize  the  reduction  in  ozone  air 
pollution."  The  only  caveat  to  NOx 
substitution  under  section  182(c)(2)(C) 
is  that  NOx  emission  reductions 
claimed  in  the  ROP  plan,  in 
combination  with  VOC  emission 
reductions,  "would  result  in  a  reduction 
in  ozone  concentrations  at  least 
equivalent  to  that  which  would  result 
from  the  amount  of  VOC  emission 
reduction  required  under  section 
182(c)(2)(B)."  Accordingly,  the  CAA 
directs  us  to  use  our  technical  judgment 
to  determine  what  types  of  NOx 
emissions  control  would  be  suitable  for 
NOx  substitution  strategies  under 
section  182(c)(2)(C). 

As  discussed  in  the  December  18, 
2000  (65  FR  78970)  final  rule  on  the 
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post-1996  ROP  plan,  we  have  made  the 
technical  determination  that,  for  areas 
within  the  Ozone  Transport  Assessment 
Group  (OTAG)  fine  grid  modeling 
domain,  which  includes  the  Chicago 
ozone  nonattainment  area,  upwind  NOx 
emission  reductions  can  result  in 
reductions  in  ozone  concentrations  that 
are  equivalent  to  results  achievable  from 
local  VOC  emission  reductions  As 
discussed  in  the  December  18.  2000  (65 
FR  78970)  final  rule,  we  provided 
Illinois  with  guidance  on  how  to 
establish  VOC/  NOx  emission  reduction 
equivalency  with  respect  to  upwind 
NOx  emission  reductions,  and  the  State 
appropriately  followed  that  guidance  in 
the  preparation  of  both  the  post- 1996 
ROP  plan  and  the  post-1999  ROP  plan. 
The  State  ozone  modeling,  reviewed  in 
the  luly  11.  2001  proposed  rule  (66  FR 
36370).  shows  that  upwind  NOx 
emissions  significantly  contribute  to 
high  ozone  concentrations  in  the 
Chicago  area.  The  available  modeling 
supporting  the  attainment 
demonstration  shows  that,  even  if  the 
Chicago  area  reduces  VOC  emissions 
significantly  beyond  current  levels,  the 
area  would  not  achieve  modeled 
attainment  of  the  1-hour  ozone  standard 
without  reduction  of  upwind  NOx 
emissions.  These  findings  are  consistent 
with  the  results  of  OTAG's  study  of  the 
impact  of  regional  NOx  emissions  on 
ozone  nonattainment  areas.  Moreover, 
the  State  submitted,  in  conjunction  with 
the  post- 1999  ROP  plan  and  the 
associated  ozone  attainment 
demonstration,  modeling  results  from 
LADCO  and  from  OTAG  to  demonstrate 
that  upwind  NOx  emission  reductions 
do  reduce  ozone  concentrations  in  the 
Chicago  area.  All  of  this  is  consistent 
with  guidance  in  an  EPA  December  29, 
1997  policy,  which  explains  the 
conditions  under  which  a  NOx 
waivered  area  may  claim  ROP  credit  for 
upwind  NOx  emission  reductions. 
Therefore.  ROP  credit  for  upwind  NOx 
emission  reductions  is  consistent  with 
section  182(c)(2)(C)  of  the  CAA. 

Furthermore,  where,  as  here.  EPA  is 
also  approving  a  modeled  attainment 
demonstration  as  providing  for 
attainment  of  the  ozone  standard  as 
expeditiously  as  practicable  and  is 
determining  that  the  State  has  met  its 
obligation  to  include  in  its  SIP  submittal 
all  reasonably  available  control 
measures,  the  mix  of  NOx  and  VOC 
controls  relied  upon  to  satisf\'  the  ROP 
obligation  is  appropriate.  With  this 
action  today.  EPA  is  determining  that 
there  are  no  additional  VOC;  controls 
that  satisfy  the  criteria  of  R.ACM  and 
that  the  plan  submitted  by  the  State 
provides  for  attainment  as  expeditiouslv 


as  practicable.  Consequently,  the  mix  of 
NOx  and  VOC  measures  relied  upon  bv 
the  State  in  its  submittal  will  result  in 
the  reduction  in  ozone  concentrations 
needed  to  attain  the  standard  as 
expeditiously  as  practicable  and  is  at 
least  equivalent  to  any  other  mix  of  NOx 
and  VOC  emission  controls  in  terms  of 
meeting  that  objective. 

Comment  30 

A  commenter  disagrees  with  the  EPA 
assertion  (in  the  July  11.  2001  proposed 
rule)  that  the  Illinois  submission 
adequately  demonstrates  attainment  of 
the  1-hour  ozone  standard  by  November 
15,  2007  within  the  Chicago  ozone 
nonattainment  area. 

Response  30 

This  comment  is  indirectly  responded 
to  through  our  responses  to  the 
comments  below.  We  find  that  none  of 
the  following  comments  or  those  from 
other  commenters  responded  to  in  this 
final  rule  are  sufficient  in  nature  to 
cause  us  to  reverse  our  decision  to 
approve  Illinois'  ozone  attainment 
demonstration  for  the  Chicago  ozone 
nonattainment  area. 

Comment  31 

A  commenter  notes  that  EPA  stated  in 
the  proposed  rule  that  the  ozone 
modeling  system  used  by  Illinois  and 
other  LADCO  States  seems  to  over- 
predict  nighttime  ozone  concentrations 
and  to  under-predict  daytime  ozone 
concentrations,  but  performs  within 
acceptable  limits.  At  the  monitoring 
sites  with  high  measured  ozone 
concentrations,  the  mid-afternoon 
modeled  ozone  concentrations  are 
"low"  This  means  that  the  modeling 
system  is  under-predicting  ozone  levels 
precisely  when  public  activity  and 
actual  exposure  to  ozone  is  at  its 
greatest  The  commenter  notes  that  even 
LADCO  has  indicated  that  "Given  the 
model's  tendency  to  underestimate  peak 
concentrations,  however,  it  should  be 
understood  that  the  modeled  attainment 
demonstration  provides  no  margin  of 
safety." 

The  fact  that  EPA  recognizes  that  peak 
modeled  ozone  concentrations  over 
Lake  Michigan  are  underestimated 
should  also  be  of  concern. 

Response  31 

LADCO  and  EPA  acknowledge  that 
the  modeling  system  does 
underestimate  peak  obser\ed  ozone 
concentrations  on  some  selected 
episode  days.  It  should  be  noted, 
however,  that  the  modeling  system  also 
overestimates  peak  ozone 
concentrations  on  some  of  the  modeled 
episode  days.  Review  of  Table  2  of 


LADCO's  September  27.  2000 
attainment  demonstration 
documentation,  titled  "Technical 
Support  Document — Midwest 
Subregional  Modeling:  1-Hour 
.Attainment  Demonstration  for  Lake 
Michigan  .Area."  which  is  the  main 
support  document  for  Illinois' 
submitted  attainment  demonstration, 
shows  that  the  modeling  system's 
performance  varies  from  dav-to-day. 
This  table  clearly  indicates  the  model's 
underestimation  of  peak  ozone 
concentrations  on  certain  days,  but  also 
shows  that  the  model  overestimates 
peak  ozone  concentrations  on  other 
days,  including  days  with  monitored 
ozone  standard  exceedances.  For 
example,  on  (uly  20,  1991  (one  of  the 
critical  days  in  the  ozone  attainment 
demonstration  driving  the  selection  of 
emission  control  measures),  the 
modeling  system  overpredicts  the  peak 
ozone  concentration  bv  20.9  percent. 

Although  the  modeling  system  is  not 
perfect  in  modeling  obser\'ed  ozone 
concentrations,  the  model  is  performing 
acceptably  within  EPA's  recommended 
performance  limits  (also  shown  in  Table 
2  of  LADCO's  September  27,  2000 
technical  support  document).  As  noted 
in  the  July  11,  2001  proposed  rule  (cite), 
the  ozone  modeling  system  passed 
EPA's  recommended  svstem 
performance  statistics  on  the  modeled 
episode  days  selected  by  LADCO,  and, 
therefore,  the  modeling  system  is 
acceptable  for  use  in  demonstrating 
attainment  of  the  ozone  standard. 

Comment  32 

A  commenter  notes  that  Illinois  failed 
to  demonstrate  attainment  of  the  ozone 
standard  based  on  the  deterministic  test, 
and  had  to  rely  on  the  statistical  test  to 
demonstrate  attainment  of  the  1-hour 
ozone  standard  The  State  modeled  the 
ozone  impacts  of  additional  NOx 
emissions  to  consider  the  possible 
ozone  impacts  of  new  EGUs  already 
granted  source  permits.  This  pushed  the 
predicted  peak  ozone  concentrations  to 
1 30  parts  per  billion  (ppb),  the 
maximum  allowed  under  the  statistical 
test  criteria  for  the  modeled  worst-case 
period  Given  that  the  modeling  system 
is  likely  to  underestimate  the  peak 
ozone  concentrations,  this  raises  serious 
questions  about  the  validity  of  the 
modeled  attainment  demonstration. 

Response  32 

As  noted  above,  the  modeling  system 
has  been  determined  to  be  performing 
acceptably  based  on  EPA's 
recommended  criteria.  The  modeling 
system,  therefore,  is  acceptable  for 
testing  the  impacts  of  various  emission 
control  strategies  and  the  demonstration 
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of  attainment.  The  model  may  be  used 
without  further  adjustment  or  use  of 
calibration  factors. 

As  noted  elsewhere  in  this  final  rule, 
the  lEPA  took  a  ver>'  conservative 
approach  in  adding  the  N0\  emissions 
for  the  newly  permitted  EGUs.  Since 
these  EGLJs  must  meet  the  requirements 
of  the  State's  EGLI  NOy  rule  and  the 
State  must  meet  the  requirements  of 
EPAs  NOx  SIP  Call,  the  NOx  emissions 
from  these  new  EGUs  can  not  cause  the 
NO\  emissions  in  Illinois  to  exceed  the 
N0\  emissions  budget  assigned  to 
Illinois  under  the  NOv  SIP  Call.  The 
ozone  attainment  demonstration,  prior 
to  the  addition  of  the  NOx  emissions 
from  the  new  EGUs.  included  the 
modeling  of  NOx  emissions  meeting  the 
NOx  SIP  Call  and  included  NOx 
emission  growth  estimates  through 
2007.  The  addition  of  NOx  emissions  for 
the  new  EGUs  tt)  the  modeled  NOx 
emissions  is  ccmservative  because  some 
of  the  new  NOx  emissions  were  already 
accounted  for  in  the  modeled  emissions 
growth  estimates.  Despite  this 
conservative  approach,  the  State 
continued  to  model  peak  ozone 
concentrations  within  the  acceptable 
limits  of  the  statistical  test.  Therefore, 
attainment  of  the  ozone  standard 
continues  to  be  modeled  by  the  State.  In 
addition,  note  that  other  WOE  tests  also 
support  the  adequacy  of  the  modeled 
attainment  demonstration. 

Although  the  deterministic  test  was 
not  passed  by  the  selected  emissions 
control  strategy,  the  same  control 
strategy  did  pass  the  statistical  test.  If 
either  test  is  passed,  the  attainment 
demonstration  is  found  to  be  acceptable 
based  on  EPA's  current  policy 
(discussed  in  detail  in  the  July  1 1 .  2001 
proposed  rule  (6b  FR  36370).  Therefore, 
we  continue  to  find  Illinois"  modeled 
attainment  demonstration  to  be 
acceptable. 

Comment  33 

A  commenter  notes  that  the  lEPA  has 
failed  to  keep  the  EPA  abreast  of 
additional  NOx  emissions  not  included 
in  the  submitted  attainment  ozone 
modeling  that  should  be  considered  in 
evaluating  whether  the  Chicago  area 
will  actually  attain  the  ozone  standard 
in  2007.  The  additional  NOx  emissions 
from  new  sources  will  produce  higher 
peak  ozone  levels  than  have  already 
been  predicted.  To  not  include  the 
additional  known  Illinois-permitted 
facilities,  as  well  as  emissions  sources 
reasonably  foreseen  by  the  attainment 
year,  provides  a  deliberate  under- 
representation  of  expected  attainment 
year  emissions,  and  consequently, 
ozone  levels. 


Response  33 

As  noted  elsewhere  in  this  final  rule, 
the  new  EGUs  referred  to  by  the 
commenter  must  comply  with  the 
requirements  of  the  State's  EGU  NOx 
rule  and  with  the  NOx  emissions  budget 
specified  for  Illinois  under  EPA's  NO\ 
SIP  Call.  By  2004  and  later,  these  new 
sources  will  have  to  obtain  sufficient 
NOx  emissions  allowances,  from  the 
State's  New  Source  Set  Aside  (NSSA)  or 
from  allowance  trades  from  existing 
sources,  to  operate  under  Illinois'  NOx 
emissions  budget. 

Since  the  ozone  attainment 
demonstration  was  developed  to  reflect 
the  impacts  of  the  NOx  SIP  Call  and  the 
new  sources  must  not  cause  Illinois 
NOx  emissions  to  exceed  the  State's 
NOx  emissions  budget,  it  is  concluded 
that  the  new  EGUs  will  not  cause  total 
NOx  emissions  in  Illinois  to  exceed 
future  NOx  emission  levels  supported  in 
the  State's  modeled  ozone  attainment 
demonstration. 

Also  as  noted  elsewhere  in  this  final 
rule,  concerns  about  the  impacts  of  new 
EGUs  wrill  be  addressed  to  some  extent 
when  the  State  performs  an  MCR  in 
2004.  By  that  time,  the  State  will  have 
a  better  idea  about  the  likely  NOx 
emissions  in  2007  and  will  be  able  to 
better  address  the  impacts  of  the  NOx 
SIP  Call.  At  that  time,  the  State  will  be 
in  a  better  position  to  assess  the 
probable  impact  of  new  source  growth 
on  the  attainment  of  the  1-hour  standard 
by  the  attainment  deadline  of  2007,  and 
will  be  able  to  take  corrective  actions  if 
found  to  be  necessary. 

Comment  34 

A  commenter  notes  that  EPA's 
conclusion  that  lEPA's  modeling  of 
additional  NOx  emissions  due  to  new 
permitted  EGUs  is  conservative  is 
contradicted  by  the  lEPA's  response  to 
the  public  during  hearings  on  the  ozone 
attairunent  demonstration.  The 
attainment  demonstration  implies  that 
NOx  emission  allocations  to  new 
sources  will  significantly  exceed  the 
NOx  allocations  to  be  granted  to  new 
sources  under  the  State's  NOx  SIP  Call 
emission  control  regulations.  This 
implies  that  new  sources  will  have  to 
buy  NOx  emission  reduction  credits 
from  other  States,  leaving  in-State  NOx 
emissions  higher  than  anticipated  in  the 
modeling.  The  State  has  admitted 
during  the  public  hearings  that  some 
electrical  generators  will  have  to 
purchase  NOx  emission  allowances 
from  out-of-state  sources. 

To  the  commenter,  it  appears  that  the 
combination  of  Illinois  deregulation  of 
the  electrical  generating  sector,  the  ease 
of  siting  new  generation  facilities 


relative  to  neighboring  states,  and  the 
constraints  on  new  generators  based  on 
the  minimization  of  the  NSSA 
component  in  the  Illinois  NOx  EGU  rule 
is  setting  up  a  situation  where 
significant  numbers  of  NOx  emission 
allocations  will  be  imported  into  the 
State. 

Response  34 

The  premise  of  this  comment  is  that 
new  EGUs  will  be  forced  to  seek  traded 
NOx  emission  allowances  to  comply 
with  Illinois'  EGU  NOx  rule  and  that 
these  sources  will  predominantly  be 
forced  to  obtain  these  traded  NOx 
emission  allowances  from  sources 
outside  of  the  State  of  Illinois.  We 
disagree  with  portions  of  this  premise. 
Although  some  new  EGUs  may  be 
forced  to  obtain  NOx  emission 
allowances  from  existing  sources, 
assuming  that  the  NSSA  is  inadequate 
to  accommodate  all  new  EGU  NOx 
emissions,  it  is  not  clear  that  these 
sources  will  be  forced  to  obtain  all  of 
these  emission  credits  from  outside  of 
Illinois.  It  is  just  as  likely  that  they  will 
be  able  to  obtain  some  of  the  needed 
NOx  emission  allowances  from  sources 
within  Illinois  itself.  To  that  extent, 
Illinois  NOx  emissions  will  not  rise 
above  levels  anticipated  in  the  ozone 
attainment  demonstration.  In  addition, 
if  the  sources  obtain  the  NOx  emission 
allowances  from  States  surrounding 
Illinois  and  upwind  of  Illinois 
(Alabama,  Indiana,  Kentucky,  and 
Tennessee  NOx  emissions  were  found  to 
contribute  to  high  ozone  concentrations 
in  the  Chicago  area  in  analyses 
supporting  EPA's  NOx  SIP'Call).  this 
will  lead  to  lowered  background  ozone 
concentrations  in  the  Chicago  area.  Note 
that  it  is  a  key  conclusion  of  EPA's  NOx 
SIP  Call  that  the  lowering  of  regional, 
statewide  NOx  emissions  in  certain 
States  will  lower  ozone  and  precursor 
transport  into  downwind  ozone 
nonattainment  areas.  Therefore, 
emission  reduction  trading  between 
States  may  support  attainment  of  the 
ozone  standard  in  the  Chicago  area  and 
in  other  ozone  noiiattairunent  areas. 

It  is  difficult  for  Illinois  or  any  other 
State  to  model  the  impacts  of  emissions 
allowance  trading  in  the  advance  of  the 
implementation  of  such  trading,  but 
there  is  no  indication  that  emissions 
trading  will  significantly  alter  the 
modeled  results.  This  problem  will  be 
resolved  to  some  extent  when  the  State 
conducts  the  MCR  in  2004,  after  the 
implementation  of  the  NOx  control 
rules  under  EPA's  NOx  SIP  Call.  By  that 
time,  the  State  will  be  able  to  assess  the 
impacts  of  NOx  allowance  trading  on 
emissions  in  Illinois  and  in  surrounding 
States. 
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With  regard  to  the  ease  of  siting  of 
new  EGUs  in  Illinois  versus  in 
surrounding  States,  it  is  unclear  what 
basis  the  commenter  has  to  make  such 
an  assertion.  Under  the  NOx  waiver. 
Illinois  may  apply  the  same  major 
source  NOx  emission  cutoff  (the  new- 
source  emission  level  above  which 
BACT  is  required)  for  new  source 
review  as  applied  in  surrounding  areas 
that  are  classified  as  attainment  for 
ozone.  Based  on  the  ozone  designations 
and  classifications  only,  it  is  not  clear 
that  Illinois  would  present  an  easier 
placement  area  for  new  NOx  sources. 
The  new  source  NOx  emissions  cutoffs 
in  Illinois  and  in  the  surrounding  States, 
with  the  exception  of  the  Metro  East/St. 
Louis  ozone  nonattainment  area,  which 
has  a  tighter  new  source  NOx  emissions 
cutoff,  are  identical  since  most  of  these 
surrounding  areas  are  designated  as 
attaining  the  1-hour  ozone  standard 
Therefore,  on  an  air  quality  basis, 
Illinois  is  not  necessarily  an  easier  area 
for  siting  new  sources. 

It  should  also  be  noted  that  other 
States  are  also  subject  to  the 
requirements  of  the  NOx  SIP  Call.  NOx 
sources  in  these  States  will  also  be 
subject  to  significant  NOx  emission 
reduction  requirements  and  may  be 
allowed  to  meet  these  requirements  by 
purchasing  NOx  emission  allowances 
from  other  sources.  Some  of  these 
sources  may  seek  out  NOx  emission 
allowances  from  sources  in  Illinois, 
reducing  NOx  emissions  in  Illinois 
itself. 

Comment  35 

A  commenter  notes  that  a  number  of 
EGUs  not  included  in  the  submitted 
ozone  modeling  have  been  or  may  soon 
be  granted  emission  permits.  The 
potential  additional  generating  capacity, 
excluding  generating  capacity  for 
sources  previously  modeled  that  have 
dropped  construction  plans  or  have  lost 
previously  granted  permits,  is  13,238.6 
megawatts  (MW).  This  additional 
generating  capacity  within  Illinois  is 
equivalent  to  the  16,276  MW  generating 
capacity  that  was  modeled  for  potential 
new  sources  by  Illinois  in  the  submitted 
attaiimient  demonstration,  and  that 
increased  modeled  peak  ozone 
concentrations  by  1  to  2  ppb  during  the 
worst-case  modeled  ozone  period.  In 
addition,  it  should  be  noted  that  the 
NOx  emissions  from  these  sources, 
peaking  units,  are  expected  to  occur 
during  the  ozone  season,  when 
electrical  demand  and  wholesale 
electrical  prices  are  the  greatest. 

The  commenter  concludes  that  the 
potential  extra  NOx  emissions  from  the 
expec+ed  new  sources  are  sufficient  to 
cause  a  failure  of  Benchmark  2  of  the 


ozone  attainment  demonstration's 
statistical  test  The  expected  peak  ozone 
concentrations  for  July  20.  1991,  a 
"severe"  ozone  day,  would  be  131  to 
132  ppb.  above  the  130  ppb  that  has 
been  determined  to  be  allowable  for  this 
day  under  the  statistical  test. 

Response  35 

As  noted  elsewhere  in  this  final  rule, 
the  State  must  comply  with  the  NOx 
emissions  budget  provided  in  EPA's 
NOx  SIP  Call.  This  means  that  new  NOx 
sources  required  to  comply  with 
Illinois'  NOx  rules  must  obtain 
sufficient  NOx  emission  allowances  to 
allow  the  State  to  stay  within  the 
prescribed  NOx  emissions  budget 
Provided  that  these  new  sources  will 
have  to  comply  with  Illinois'  NOx  EGU 
rule,  their  new  emissions  should  not 
force  statewide  NOx  emissions  to  go 
above  levels  supported  by  the  State's 
ozone  attaiimient  demonstration. 

In  addition,  it  has  also  been  noted 
elsewhere  in  this  final  rule  and  in  the 
July  11.  2001  proposed  rule  that  the 
State  took  a  conservative  approach  in 
assessing  the  ozone  impacts  of  new 
EGUs.  The  State  modeled  the  impacts  of 
new  NOx  emissions  from  the  permitted 
EGUs  that  were  already  included  to 
some  extent  in  the  source  growth 
estimates  of  LADCOs  ozone  attainment 
demonstration  modeling. 

Comment  36 

A  commenter  notes  that,  in  the 
discussion  of  WOE.  EPA  notes  that 
LADCO's  additional  test  using  the 
relative  reduction  factor  approach  finds 
a  receptor  with  a  derived  ozone  design 
value  of  122  ppb.  Considering  that  the 
UAM  tends  to  underestimate  1-hour 
ozone  concentrations,  that,  as  EPA 
notes,  the  peak  modeled  ozone 
concentrations  over  Lake  Michigan  are 
underestimated  on  some  days,  and  that 
there  is  significantly  more  electrical 
generating  capacity  and  potential  NOx 
emissions  than  previously  modeled 
should  lead  EPA  to  discount  this 
example  as  a  component  of  a  WOE 
argument. 

Response  36 

The  bases  for  concern  about  this  WOE 
argument  have  been  addressed  in 
responses  to  other  comments  in  this 
final  rule.  Because  these  concerns 
appear  to  not  be  founded  given  the 
current  facts,  we  do  not  agree  that  we 
should  discount  this  WOE  factor. 

Comment  37 

A  commenter  states  that,  although 
EPA  notes  (in  the  proposed  rule)  that 
the  State  appears  to  have  taken 
emissions  growth  into  consideration  in 


the  post-1999  ROP  plan,  it  is  not  at  all 
clear  that  this  has  been  done  The  fact 
that  more  new  source  permits  have  been 
granted  by  the  State  would  likely  make 
the  submission  of  additional 
documentation  moot,  as  the  increase  in 
emissions  would  have  increased  the 
milestone  emission  totals  The  fact  that 
17  permits  for  additional  EGUs  are  in 
the  permitting  process  by  the  State 
should  be  accounted  for  in  future 
emissions  growlh  estimates. 

Response  37 

The  commenter  is  addressing  the 
impacts  of  NOx  growth  from  new  EGUs. 
primarily  peakers.  It  is  noted  that 
Illinois  has  addressed  such  source 
growth  in  the  ozone  attainment 
demonstration  as  noted  elsewhere  in 
this  final  rule. 

W'ith  regard  to  the  post-1999  ROP 
plan,  it  is  noted  that  the  State  has 
considered  the  impacts  of  the  NOx  SIP 
Call  NOx  regulations  in  the  projected 
statewide  NOx  emissions  considered  in 
the  calculations  for  the  substitution  of 
NOx  emission  reductions  to  satisfy  part 
of  the  \'OC  emission  reduction 
requirements  The  State  has  primarily 
accounted  for  NOx  emissions  that  will 
meet  the  NOx  emissions  cap  under  the 
State's  NOx  regulations.  Since  new  NOx 
emisssions  will  not  be  allowed  to  cause 
the  statewide  NOx  emissions  to  exceed 
this  cap,  new  source  growth  not-alreadv 
characterized  will  not  be  such  that  this 
emissions  cap  will  be  exceeded.  The 
post-1999  ROP  plan  already  accounts 
for  all  of  the  NOx  emissions  that  will  be 
allowed  for  2004  and  later.  Therefore, 
NOx  emission  increases  due  to  EGU 
growth  after  this  time  period  is  not  an 
issue 

Comment  38 

A  commenter  believes  that  a  MCR 
should  be  conducted  now  rather  than 
waiting  for  several  years  EPA  should 
also  request  that  Illinois  commit  to 
adopt  additional  emission  controls  for 
the  purposes  of  attainment  if  the  results 
of  the  MCR  show  that  more  NOx  vvill  be 
emitted  in  Illinois  than  the  State  NOx 
emissions  budget  allows. 

Response  38 

As  noted  elsewhere  in  this  final  rule. 
the  MCR  will  be  more  robust  if  the  State 
waits  for  additional  years  to  better 
assess  the  impacts  of  emission  controls 
on  ozone  levels.  This  can  only  be 
carried  out  to  the  extent  that  the  timing 
of  the  MCR  does  not  jeopardize  the 
possibility  for  implementing  corrective 
emission  controls  prior  to  the  ozone 
attainment  date  if  such  are  determined 
to  be  necessary  through  the  preparation 
or  review  of  the  MCR.  Conducting  an 
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Mf!R  fur  thr  Chicago  area  now  would  be 
proniriturt'  ami  of  litth'  \'a!u(»  for 
correcting  futuri'  shortfalls  in  the  States 
emissions  control  strategy. 

At  this  time,  the  EPA  is  only 
requesting  the  States  to  commit  to 
conduct  a  MCR  and  not  to  include  in 
this  MCR  specific  corrective  emission 
I  ontrols.  It  is  impossible  at  this  time  to 
antK  ipate  the  shortfalls  in  the  State's 
umissicnt.  control  strategy  and  to 
determine  the  specific  emission  controls 
needed  to  eliminate  these  shortfalls.  The 
State  and  the  EP.A  will  consider  possible 
emission  control  measures  after  the 
State  has  prepared  the  MCR  and  the 
EPA  has  reviewed  the  submitted  MCR 
and  found  that  additiimal  emission 
controls  are  needed  to  attain  the  1-hour 
ozone  standard  by  the  attainment  date. 

Comment  39 

Although  the  State  has  reduced 
emissions  claimed  from  Transportation 
Control  Measures  (TCMs)  in  future 
vears.  the  commenter  fails  to 
understand  how  TCM  emission 
reduction  credits  can  be  claimed 
prospectively.  Enforceable  rules  to 
ensure  that  the  TCM-based  emission 
reductions  claimed  are  actually 
achieved  are  not  in  place.  The  State  is 
asking  the  EPA  to  trust  it  to  find  and 
document  the  needed  emission 
reductions  at  some  later  date.  This 
approach  is  not  acceptable. 

Response  39 

EPA  agrees  with  the  commenter  that 
credit  cannot  be  given  for  TCMs  which 
are  not  specifically  identified  and 
adopted  and  are.  thus,  not  enforceable, 
Illinois  currently  has  a  number  of  TCMs 
approved  into  the  SIP.  These  TCMs 
were  approved  into  the  SIP  in  two 
separate  rulemaking  actions  (see  62  FR 
H6279  and  65  FR  78961).  In  each  case, 
the  TCMs  submitted  by  Illinois  met  the 
required  elements  for  approval  of  TCMs. 
These  elements  are;  (1)  A  complete 
description  of  each  measure,  and.  if 
possible,  its  estimated  emissions 
reduction  benefits;  (2)  evidence  that 
each  measure  was  properlv  adopted  by 
a  jurisdiction  with  legal  authority  to 
execute  the  measure;  (3)  evidence  that 
funding  will  be  available  to  implement 
each  measure;  (4)  evidence  that  all 
necessary  approvals  have  been  obtained 
from  all  appropriate  government  offices: 
(5)  evidence  that  a  complete  schedule  to 
plan,  implement,  and  enforce  each 
measure  has  been  adopted  by  the 
implementing  agencies;  and  (6)  a 
description  of  anv  monitoring  program 
to  evaluate  each  measure's  effectiveness 
and  to  allow  for  necessary  in-place 
corrections  and  alterations. 


The  approved  TCMs  already  in  the 
SIP  are  credited  with  a  total  VOC 
emission  reduction  of  4  tons  per  day  in 
2002.  These  TCMs  have  already  been 
implemented,  and,  thus,  are  already 
achieving  the  credited  VOC  emission 
reducticMis. 

However,  the  projections  of  VOC 
emission  reductions  from  "future" 
TCMs  which  are  not  yet  selected  cannot 
be  approved  as  part  of  the  SIP.  Illinois 
has  estimated  that  TCMs  will  continue 
to  be  implemented  and  that  new  TCMs 
will  generate  additional  VOC  emission 
reductions.  In  their  December  2000 
submittal.  Illinois  estimates  these  future 
VOC  emission  reductions  as  1  ton  per 
day  in  2005  and  2  tons  per  day  in  2007. 
These  projected  VOC  emission 
reductions  from  future  TCMs  are  not 
being  approved  into  the  SIP  in  this 
action  and  cannot  be  approved  until 
Illinois  meets  all  of  the  requirements  for 
approval  of  the  associated  TCMs  into 
the  SIP 

The  fact  that  EPA  is  not  approving  the 
TCM  emission  reduction  credits 
estimated  by  Illinois  for  2005  and  2007 
in  the  ROP  plan  does  not  change  or 
reverse  our  approval  of  the  post-1999 
ROP  plan  and  the  ozone  attainment 
demonstration  for  the  Chicago 
nonattainment  area.  Tables  VI  and  VIII 
in  our  luly  1 1 ,  2001  proposed  rule  (66 
FR  36370.  36388)  demonstrate  the  ROP 
emission  target  levels  and  emission 
reductions  for  VOC  that  Illinois  has 
achieved,  indicating  an  excess  of  VOC 
emissions  reductions  in  2005  and  2007 
greater  than  the  1  ton  per  day  and  2  tons 
per  day  shortfalls  resulting  from  not 
crediting  the  non-adopted  TCMs.  Also, 
Figure  D-2  in  Illinois'  December  2000 
ozone  attainment  demonstration  and 
ROP  plan  submittal  demonstrates  that 
Illinois  has  excess  VOC  emission 
reductions  in  all  ROP  milestone  years 
(2002.  2005.  and  2007).  sometimes  in 
excess  of  100  tons  per  day.  The  1  ton 
per  day  and  2  ton  per  day  of  VOC 
emission  reductions  estimated  for 
future,  non-adopted  TCMs  which  are 
not  being  credited  for  the  SIP  are  more 
than  compensated  for  by  the  "excess"  of 
VOC  emission  reductions  expected  to 
occur  by  the  milestone  vears.  It  should 
also  be  noted  that  the  implementation  of 
TCMs  was  not  included  in  the  adopted 
ozone  attainment  strategy,  implying  that 
future  TCMs  were  not  included  in  the 
attainment  demonstration  modeling. 
Thus,  both  the  Illinois  post-1999  ROP 
plan  and  the  ozone  attainment 
dmonstration  can  be  approved  without 
these  additional  VOC  emission 
reduction  credits. 


Comment  40 

A  commenter  believes  that  there  is 
double  counting  of  TCM  emission 
reduction  credits  in  past  ROP 
submissions.  The  State  has  claimed  the 
same  emission  reductions  as  off-model 
credits  and  as  modeled  credits.  As  part 
of  the  transportation  modeling,  rail 
improvements  would  displace 
automobile  traffic  and  improve  traffic 
flow,  hence  reducing  omissions  from 
mobile  sources  within  the 
transportation  model.  These  emissions 
reductions  ha\e  also  been  credited  as 
off-model  credits  from  implemented 
projects. 

Response  40 

In  the  ROP.  Illinois  does  not  double 
count  the  TCM  reduction  credits  This 
is  because  the  vehicle  miles  of  travel  are 
estimated  in  the  R(DP  submittal  based  on 
historical  trends  and  ground  counts 
from  the  Illinois  highway  monitoring 
system.  The  transportation  model  does. 
as  the  commenter  noted,  include  the 
effects  of  new  and  improved  rail  travel 
and.  thus  some  of  the  TCMs  are 
included  in  the  transportation  network 
model.  However,  because  the 
transportation  network  model  is  not 
used  for  the  ROP  estimates,  the  TCM 
emission  reduction  credits  are  not 
included  in  the  ROP  calculations  and  it 
is  appropriate  to  deduct  the  TCM 
reduction  credits  as  Illinois  has  done  in 
the  ROP  plan. 

Comment  41 

A  commenter  asserts  that,  although 
the  ethanol  industry  claims  that  the 
oxygen  in  ethanol  helps  reduce 
emissions  from  older  vehicles  and  off- 
road  engines,  the  data  are  ambiguous 
regarding  this  benefit.  The  commenter 
opposes  the  0.3  pounds  per  square  inch 
(psi)  vapor  pressure  waiver  for 
reformulated  gasoline  (RFC)  containing 
ethanol  and  believes  that  this  waiver  is 
not  based  on  sound  science. 

Response  41 

Overall,  we  continue  to  believe  that 
the  2.0  percentage  point  adjustment  to 
the  VOC  performance  standard  is 
appropriate  for  RFC  with  10  volume 
percent  ethanol  sold  in  the  Chicago- 
Gary-Lake  County  and  Milwaukee- 
Racine  ozone  nonattainment  areas 
Because  ethanol  RFC  constitutes 
virtually  100  percent  of  the  RFC  market 
in  these  areas,  they  are  significantly 
different  from  other  RFC  areas. 
Accordingly,  we  are  confident  that,  in 
the  Chicago  and  Milwaukee  areas,  the 
adjusted  VOC  rule  will  not  adversely 
impact  air  quality. 

Regardless  of  whether  the  vapor 
pressure  waiver  for  ethanol-based  fuel  is 
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based  on  sound  science,  this  comment 
is  moot  with  regard  to  the  issue  at  hand, 
the  approvability  of  Illinois'  ozone 
attainment  demonstration.  It  is  noted 
that  the  State  followed  EPA  guidance  in 
establishing  VOC  emissions  for  this  fuel 
type  Mobile  source  emissions, 
including  fuel  evaporative  emissions 
were  derived  by  the  LEPA  using  EPA- 
supplied  guidance  and  the  MOBILE  5 
emissions  factor  model  The  State  used 
this  model  with  the  reformulated 
gasoline  flags  set  to  true,  thus 
acknowledging  the  use  of  ethanol 
gasoline  blends.  It  is  true  that  the 
MOBILE  5  model  fails  to  estimate  the 
extra  VOC  emissions  resulting  from  the 
use  of  ethanol-based  fuels.  It  also  true, 
however,  that  the  model  also  fails  to 
account  for  the  decreased  carbon 
monoxide  emissions  resulting  from  the 
use  of  these  fuel  blends.  Decreased 
carbon  monoxide  emissions  lead  to 
lower  peak  ozone  concentrations 
downwind.  Therefore,  compensating 
errors  have  occurred  in  the  modeling 
results,  nullifying  each  other's  effects  on 
predicted  ozone  concentrations. 
Whether  the  scientific  basis  for  the 
vapor  pressure  waiver  is  good  or  bad 
has  no  or  little  bearing  on  the  validity 
of  the  ozone  attainment  demonstration. 

Comment  42 

We  received  a  number  of  comments 
about  the  process  and  substance  of 
EPA's  review  of  the  adequacy  of  motor 
vehicle  emissions  budgets  for 
transportation  conformity  purposes. 

Response  42 

We  have  completed  our  review  of  the 
adequacy  of  these  SIPs,  and  we  have 
found  the  motor  vehicle  emissions 
budgets  in  all  of  these  SIPs  to  be 
adequate.  We  responded  to  all 
comments  related  to  adequacy  when  we 
issued  our  adequacy  findings,  and 
therefore  we  are  not  listing  the 
individual  c;omments  or  responding  to 
them  here.  You  may  access  our  findings 
of  adequacy  and  responses  to  comments 
at  w'Vi'Vt.epa  gov/otaq/tmq  (once  there, 
click  on  the  "conformity  "  button)  EPA 
regional  contacts  are  identified  on  the 
web  site. 

Comment  43 

One  commentor  generally  supports  a 
policy  of  requiring  motor  vehicle 
emissions  budgets  to  be  recalculated 
when  revised  MOBILE  models  are 
released. 

Response  43 

The  Phase  II  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 


vehicle  emissions  budgets  after 
MOBILES  is  released.  As  noted 
elsewhere  in  this  final  rule,  Illinois  has 
committed  to  revising  the  motor  vehicle 
emission  budgets  within  two  years  after 
EPA  releases  the  MOBILES  emission 
factor  model. 

Comment  44 

The  revised  budgets  calculated  using 
MOBILES  will  likelv  be  submitted  after 
EPA  has  approved  the  MOBILES 
budgets,  EPA's  policy  is  that  submitted 
SIPs  may  not  replace  approved  SIPs. 

Response  44 

This  is  the  reason  that  EPA  proposed 
in  the  luly  28.  2000.  Supplemental 
Notice  of  Proposed  Rulemaking  (65  FR 
46383)  that  the  approval  of  the 
MOBILES  budgets  for  conformity 
purposes  w-ould  last  only  until 
MOBILES  budgets  had  been  submitted 
and  found  adequate.  In  this  way.  the 
MOBILES  budgets  can  apply  for 
conformity  purposes  as  soon  as  they  are 
found  adequate. 

Comment  45 

If  a  state  submits  additional  control 
measures  that  affect  the  motor  vehicle 
emissions  budget,  but  does  not  submit 
a  revised  motor  vehicle  emissions 
budget.  EPA  should  not  approve  the 
attainment  demonstration. 

Response  45 

EPA  agrees  The  motor  vehicle 
emissions  budgets  in  the  Chicago 
nonattainment  area  attainment 
demonstration  reflect  the  motor  vehicle 
control  measures  in  the  attainment 
demonstration. 

Comment  46 

A  commenter  states  that  EPA  should 
make  it  clear  that  the  motor  vehicle 
emissions  budgets  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP.  even  if  the  SIP  does 
not  explicitly  quantifv'  a  revised  motor 
vehicle  emissions  budget 

Response  46 

EP.^  will  not  approve  SIPs  without 
motor  vehicle  emissions  budgets  that 
are  explicitly  quantified  for  conformity 
purpose.'  The  Chicago  area  attainment 
demonstration  contains  explicitly 
quantified  motor  vehicle  emissions 
budgets. 

Comment  47 

If  a  state  fails  to  follow  through  on  its 
commitment  to  submit  the  revised 
motor  vehicle  emissions  budgets  using 
MOBILES.  EPA  could  find  a  failure  to 
submit  a  portion  of  a  SIP.  which  would 


trigger  a  sanctions  clock  under  section 

179. 

Response  47 

If  a  state  fails  to  meet  its  commitment, 
EPA  could  find  a  failure  to  implement 
the  SIP.  which -would  start  a  sanctions 
clock  under  section  179  of  the  Act. 

Comment  48 

If  the  budgets  recalculated  using 
MOBILES  are  larger  than  the  MOBILES 
budgets,  then  attainment  should  be 
demonstrated  again. 

Response  48 

As  EPA  proposed  in  its  December  16. 
1999  notices,  we  will  work  with  states 
on  a  case-by-case  basis  if  the  new 
emissions  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration. 

Comment  49 

If  the  MOBILES  emission  budgets  are 
smaller  than  the  MOBILES  emission 
budgets,  the  difference  between  the 
.  budgets  should  not  be  available  for 
reallocation  to  other  sources,  unless  air 
quality  data  show  that  the  area  is  in 
attainment  of  the  standard  and  a  revised 
attainment  demonstration  is  submitted 
that  demonstrates  that  the  increased 
emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (when  MOBILES  is  used  for 
conformity  demonstrations)  unless  the 
above  conditions  are  met. 

Response  49 

EPA  agrees  that  if  recalculation  using 

MOBILES  shows  low  er  motor  vehicle 
emissions  than  MOBILES,  then  these 
motor  vehicle  emission  reductions 
cannot  be  reallocated  to  other  sources  or 
assigned  to  the  motor  vehicle  emissions 
budget  as  a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  bv  using 
MOBILES  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILES  Since  Illinois  has 
committed  to  submit  .MOBILES  budgets 
Within  two  vears  of  the  model's  release 
and  EPA  s  approval  of  the  MOBILES 
budgets  is  limited,  the  MOBILES 
budgets  will  not  be  retained  once  the 
MOBILES  budgets  have  been  found 
adequate. 

Comment  50 

We  received  a  comment  on  whether 
the  grace  period  before  M0BILE6  is 
requiredln  conformity  determinations 
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will  be  consistent  with  the  schedules  for 
revising  SIP  motor  vehicle  emissions 
budgets  ("biidgpts")  within  one  or  two 
years  of  MOBILEB's  release. 

Response  50 

This  comment  is  not  germane  to  this 
rulemaking,  since  the  MOBILES  grace 
period  for  conformitv  determinations  is 
not  explicitly  tied  to  EPAs  SIP  policy 
and  approvals.  However,  EPA 
understands  that  a  longer  grace  period 
would  allow  some  areas  to  better 
transition  to  new  MOBILES  budgets. 
EPA  is  considering  the  ma.ximum  two 
year  grace  period  allowed  by  the 
conformitv  rule,  and  EP.'X  will  address 
this  in  the  future  when  we  release  the 
final  MOBILES  emissions  model  and 
policy  guidance. 

Comment  51 

One  commenter  asked  EPA  to  clarifv 
in  the  find!  rule  whether  MOBILES  will 
be  required  for  conformity 
determinations  once  new  MOBILES 
budgets  are  submitted  and  found 
.idequate. 

Response  51 

This  comment  is  not  germane  to  this 
rulemaking.  However,  it  is  important  to 
note  that  EPA  intends  to  clarifv  its 
policv  for  implementing  MOBILES  in 
conformitv  determinations  when  we 
release  the  final  MOBILES  model.  EPA 
believes  that  MOBILES  should  be  used 
in  conformity  dijterminations  once  new 
MOBILES  budgets  are  found  adequate. 

Comment  52 

One  commenter  did  not  prefer  the 
additional  option  for  a  second  vear 
before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILES, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  vear 

Response  52 

EPA  proposed  the  additional  option 
to  provide  further  flexibilitv  in 
managing  .MOBILES  budget  revisions. 
The  supplemental  proposal  did  not 
(  hange  the  original  option  to  revise 
budgets  within  one  vear  of  MOBILES's 
release.  State  and  local  governments 
may  continue  to  use  the  one-year 
option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  tuo-voar  option.  EPA 
expects  state  and  local  agencies  to 
consult  on  which  option  is  appropriate, 
and  consider  [h^'  impact  on  future 
conformitv  determinations  Illinois  has 
committed  to  revise  its  budgets  within 
two  years  of  MOBILES's  release. 


Vll.  Final  EPA  Action 

Consideration  of  the  public  comments 
on  the  December  16. 1999  and  July  11. 
2001  leads  us  to  the  conclusion  that 
there  are  insufficient  bases  to  reverse 
our  proposed  actions  in  the  July  11. 
2001  proposed  rule.  Therefore,  we  are 
taking  the  final  actions  as  discussed 
below. 


A.  Ozone  Attainment  Demonstration 

EPA  is  approving  Illinois'  ozone 
attainment  demonstration  SIP  revision 
for  the  Chicago-Gary-Lake  County  ozone 
nonattainment  area,  which  was 
submitted  on  December  26,  2000. 

B.  Post- 1999  ROP  Plan 

EPA  is  approving  Illinois'  post-1999 
ROP  SIP  revision  for  the  Illinois  portion 
of  the  Chicago-Gar\'-Lake  County  ozone 
nonattainment  area  as  submitted  by  the 
State  on  December  26,  2000, 

C.  Contingency  Measure  Plan 

EPA  is  approving  Illinois' 
contingency  measure  plan  for  the  ozone 
attainment  demonstration  and  post-1999 
ROP  plan  as  submitted  by  the  State  on 
December  26,  2000. 

D.  Commitment  to  Conduct  a  Mid- 
Course  Review 

EPA  is  approving  Illinois' 
commitment  to  conduct  a  mid-course 
review  of  the  ozone  attainment 
demonstration  for  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area 
by  the  end  of  2004. 

E.  Motor  Vehicle  Emission  Budgets  for 
VOC  and  NOx 

EPA  is  approving  Illinois'  motor 
vehicle  VOC  and  N0\  emissions 
budgets  for  2002.  200.5.  and  2007.  EPA 
is  also  approving  the  State's 
commitments  to  revise  the  motor 
vehicle  emission  budgets  within  two 
years  after  EPA  releases  the  M0B1LE6 
emission  factor  model. 

F.  RACM  Analysis 

EPA  approves  the  Illinois  SIP  as 
demonstrating  that  the  State  has 
implemented  RACM  in  the  Chicago 
nonattainment  area. 

G.  ,VOx  Emissions  Control  Waiver 

EPA  is  revising  the  existing  NOx 
waiver  for  the  Illinois  portion  of  the 
Chicago-Gary-Lake  County  ozone 
nonattainment  area  to  remove  from  the 
waiver  NO\  emission  controls  for  major 
EGUs,  major  non-EGU  boilers  and 
turbines,  and  major  cement  kilns  as 
adopted  by  the  State  to  complv  with 
EPA's  NOv  SIP  Call  and  to  achieve 
attainment  of  the  ozone  standard  in  this 
ozone  nonattainment  area.  EPA  is 


leaving  the  NOx  waiver  in  place  in  this 
ozone  nonattainment  area  for  NOx 
emission  controls  due  to  the 
implementation  of  RACT,  NSR,  and 
certain  requirements  of  I/M  and 
transportation  and  general  conformity. 
EPA  is  denying  a  related  citizen  petition 
for  the  termination  of  the  NSR  portion 
of  the  NOx  waiver, 

VIII.  Administrative  Requirements 

Under  Executive  Order  128SB  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatorv-  action" 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energ>  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C,  SOI  et  seq.).  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4),  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  \arious 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  review^ing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
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of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  US.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7,  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EP.^  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  exammmg  the 
takings  implications  of  the  rule  in 
accordance  with  the  'Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
I'nanticipated  Takings  "  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.SC,  3501  etseq]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US.  Senate, 
the  US,  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  804(2),  This  rule 
will  be  effective  December  13.  2001 

LInder  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  14.  2002, 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 

307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Integovemmental 
relations.  Nitrogen  Oxides.  Ozone. 
Volatile  Organic  Compounds. 

Dated:  October  15,  2001, 
David  A.  Ullrich. 
Deputy  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  52— {AMENDED] 

1 ,  The  authority  citation  of  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 
Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (dd)  to  read  as 

follows: 

§52.726    Control  Strategy:  Ozone 

«  «  *  *  * 

(dd)  Chicago  Ozone  Attainment 
Demonstration  Approval — On  December 
26.  2000.  Illinois  submitted  a  one-hour 
ozone  attainment  demonstration  plan  as 
a  requested  revision  to  the  Illinois  State 
Implementation  Plan.  This  plan 
includes:  A  modeled  demonstration  of 
attainment  and  associated  attainment 
year  conformity  emission  budgets;  a 
plan  to  reduce  ozone  precursor 
emissions  by  3  percent  per  year  from 
2000  to  2007  (a  post-1999  rate-of- 
progress  plan),  and  associated 
conformitv  emission  budgets;  a 
contingency  measures  plan  for  both  the 
ozone  attainment  demonstration  and  the 
post-1999  rate-of-progress  plan;  a 
commitment  to  conduct  a  Mid-Course 
Review  of  the  ozone  attainment 
demonstration  by  the  end  of  2004.  a 
demonstration  that  Illinois  has 
implemented  all  reasonably  available 
control  measures;  and  a  commitment  to 
revise  motor  vehicle  emission  budgets 
within  two  years  after  the  U,S, 
Environmental  Protection  Agency 
officially  releases  the  MOBILES  ' 
emission  factor  model. 

(FR  Doc  01-2--20  Filed  11-9-01:  8:45  am] 
WLUNG  CODE  6S60-S0-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WhOa-7338:  FRL-7094-3] 

Approval  and  Promulgation  of  Air 
Quality  Plans:  Wisconsin:  Ozone 

agency:  Environmental  Protection 
Ageniv  lEPA), 
ACTtON:  Final  rule. 

SUMMARY:  The  EPA  is  approving  the 
revisions  submitted  by  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR  or  state)  to  its  State 
Implementation  Plan  (SIP)  for  the 
Milwaukee-Racine  area  for  attainment  of 
the  one-hour  ozone  standard  and  is 
approving  the  SIP  as  fully  meeting  the 
attainment  demonstration  requirement 
of  the  Clean  Air  Act  (Act).  The  revision 
was  submitted  to  EPA  on  December  27, 
2000  EPA  is  approving  the  air  quality 
modeling,  rules  to  reduce  emissions  of 
ozone  forming  pollutants  (i.e.,  nitrogen 
oxides  (NOx)  and  volatile  organic 
compounds  (VOC)).  a  plan 
demonstrating  how  progress  in  emission 
reductions  will  be  achieved  through  the 
area's  attainment  date  of  2007  (i,e,.  Rate 
of  Progress  Plan  (ROP)).  a  reasonably 
available  control  measure  (RACM) 
analysis.  NOx  w-aiver  revisions, 
transportation  conformity  budgets,  and 
commitments  to  complete  a  mid-course 
review  and  to  recalculate  the  attainment 
year  budget  using  MOBILES,  On  July  2, 
2001 ,  we  proposed  approval  of  these  SIP 
revision  elements  and  the  SIP  as  a 
whole  as  meeting  the  attainment 
demonstration  requirement  of  the  Act. 

DATES:  This  final  rule  is  effective 

December  13.  2001, 

ADDRESSES:  You  can  access  copies  of  the 

SIP  revision  request  and  the  Technical 
Support  Document  (TSD)  for  the 
proposed  rulemaking  on  the  SIP 
revision  request  at  the  following 
address:  US,  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604  (We  recommend 
that  you  telephone  Randy  Robinson  at 
(312)  353-6713  before  visiting  the 
Region  5  Office). 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson.  Regulation 
Development  Section  2.  Air  Programs 
Branch  (AR-18|).  US,  Environmental 
Protection  Agency.  Region  5.  77  West 
lackson  Boulevard.  Chicago.  Illinois 
60S04.  Telephone  number  (312)  353- 
6713,  robinson,randall@epa,gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
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"we."  "us."  or    our"  are  used,  we  mean 
EPA 

The  supplemental  information  is 
organized  in  the  following  order: 

1.  What  Is  EP.-\  .Approving  in  This  .Action? 
I. a.  Additional  Information  on  Approval 

Elements. 
II  Are  There  Related  Elements  that  Need  to 

be  Federally  .Approved? 

III.  Did  We  Receive  Public  Comments  on  the 
Proposed  .Approval  of  Wisconsin's  One- 
Hour  Ozone  Attainment  Demonstration? 

IV.  Final  Rulemaking  .Action. 

V   A<iniinistrati\  >^  Rf>qnir('mpnls 

I.  What  Is  EPA  Approving  in  This 
Action? 

We  are  approving  (1)  the  modeled 
attainment  demonstration,  (2)  the  NO\ 
reduction  rule.  (3)  the  revision  to  the 
\'()\  waiver.  (4)  the  nile  to  control 
V'OCs  from  industrial  solvent  cleaning 
operations,  (5)  the  rule  requiring  VOC 
controls  at  plastic  parts  coating 
fiperations.  (6)  the  SIP  order  requiring 
VOC  (  nntrol  for  Flint  Ink,  (7)  the 


conformity  budgets  for  the  2007 
attainment  year  and  the  ROP  milestone 
years  of  2002  and  2005,  along  with  the 
state's  commitment  to  revise  the  budgets 
within  one  vear  of  the  formal  release  of 
MOBILE6.  (8)  the  RACM  analysis,  (9) 
the  commitment  to  conduct  a  mid- 
course  review  of  the  attainment  status  of 
the  Lake  Michigan  area,  and  (10)  the 
post-1999  ROP  plan.  Today's  action 
finalizes  approval  of  these  elements  of 
Wisconsin's  one-hour  ozone  attainment 
demonstration  SIP  revision  and  fully 
approves  the  Wisconsin  SIP  as  meeting 
the  attainment  demonstration 
requirements  of  sections  182(cK2)  and 
(d).  Below  are  additional  details  on  the 
SIP  revisions  and  our  rulemaking. 
Further  information  is  available  in  the 
lulv  2,  2001  proposed  rulemaking  (66 
FR'34878). 

!.a.  Additional  Information  on  Approval 
Elements 

The  July  2,  2001  notice  proposed 
approval  of  a  draft  plastic  parts  rule. 


The  proposal  stated  that  in  order  to 
proceed  with  a  final  approval,  the  state 
must  submit  a  final  plastic  parts  rule 
that  is  not  significantly  different  than 
the  draft  rule.  WDNR  submitted  a  final 
rule,  with  no  changes,  on  August  29, 

2001,  and  today's  notice  finalizes  our 
approval  of  the  state's  plastic  parts  rule. 
The  July  notice  also  proposed  approval 
of  a  rule  to  control  VOC  emissions  from 
industrial  solvent  cleaning  operations  in 
the  six-county  Milwaukee-Racine  severe 
area,  and  a  revision  to  the  SIP  to 
establish  RACT  requirements  for  the 
Flint  Ink  facility  located  in  Milwaukee. 
We  are  finalizing  both  of  the  proposed 
approvals  in  today's  notice. 

In  this  notice  we  are  approving  the 
transportation  conformitv  budgets 
submitted  with  both  the  post- 1999  ROP 
and  the  attainment  demonstration.  The 
motor  vehicle  emission  budgets  for 

2002.  2005,  and  the  attainment  year 
2007  are  identified  in  Table  1  below. 


Table  1.— 

Motor  Vehicle  Emission  Budgets 

^EA 

2002  ROP 

2005  ROP 

2007  ROP/attainment 

AF 

VOC 

(tpd) 

NOx 
(tpd) 

VOC                 NOx 
(tpd)              (tpd) 

VOC 

(tpd) 

NOx 
(tpd) 

Milwaukee     

43.5 
5.4 
4.5 

103.5                  367                  84.1 

10.0                    5.2                    8.8 

9  4                    3.7                    7.4 

J 

32.2 
5.2 
3.3 

71,4 
83 
6.4 

Manitowoc     r. 

Sheboygan  



We  are  approving  the  ROP  milestone 
and  attainment  year  motor  vehicle 
emissions  budgets  until  such  time  that 
the  state  submits  a  revised  budget 
adequate  for  conformity  purposes,  as 
called  for  by  the  state  in  its  commitment 
to  recalculate  and  applv  a  revised 
budget  for  ( onformitv  within  one  year  of 
the  formal  release  of  MOBILE6.  The 
(  urrent  M\'EB's  were  determined  to  be 
adequate  effective  September  4,  2001 
(66  FR  43255). 

As  we  proposed  on  luly  28,  2000,  in 
the  supplemental  notice  of  proposed 
rulemaking  (65  FR  46383),  the  final 
approval  action  we  are  taking  todav  will 
hr  effective  for  conformity  purposes 
"nlv  until  the  stale  submits  revised 
mntor  vehicle  emissions  budgets  that  we 
find  adequate.  We  are  limiting  the 
duration  of  our  approval  in  this  manner 
because  we  are  only  approving  the 
attainment  demonstrations  and  their 
budgets  because  the  states  have 
committed  to  revise  them.  The  revised 
budgets,  once  confirmed  as  adequate, 
will  be  more  appropriate  than  the 
tuidgcts  we  are  approving  todav. 

The  Act  requires  nonattainment  areas 
desii^nat'-d  serious  or  above  to  use 
[ihotoc.heniical  grid  modeling  or  an 


analytical  method  judged  by  EPA  to  be 
as  effective.  The  modeled  attainment 
demonstration  approved  in  this  notice 
uses  a  photochemical  grid  model  (Urban 
Airshed  Model-Variable  Version,  UAM- 
V)  and  follows  the  EPA  modeling 
guidance  in  predicting  ozone 
concentrations  in  the  attainment  year 
throughout  the  Lake  Michigan  region. 

We  a;"8  approving  the  state's  NOx 
reduction  rules.  These  rules  achieve 
staged  reductions  from  2002  through 
2007  from  sources  in  southeast 
Wisconsin.  The  reductions  are 
accounted  for  in  the  attainment 
demonstration  as  well  as  the  post-1999 
ROP  plan. 

We  are  approving  the  ROP  plan, 
which  provides  for  a  nine-percent 
reduction  in  emissions  (VOC  and/or 
NOx)  in  each  of  the  successive  three- 
year  periods  from  November  1999 
through  November  2000. 

On  January  26,  1996,  EPA 
promulgated  a  NOx  waiver  under 
section  182(f)  of  the  Act  for  the  Lake 
Michigan  ozone  nonattainment  areas  (61 
FR  2428).  The  rulemaking  granted 
exemptions  from  the  Reasonably 
Available  Control  Technology  (RACT) 
and  New  Source  Review  (NSR) 


requirements  for  major  stationary 
sources  of  NOx.  and  from  certain 
vehicle  inspection  and  maintenance 
(I/M)  and  general  and  transportation 
conformity  requirements  for  ozone 
nonattainment  areas  within  the  Lake 
Michigan  area  modeling  domain.  EPA 
granted  this  waiver  based  on  air  quality 
modeling  indicating  that  NOx 
reductions  in  the  area  do  not  contribute 
to  attainment  of  the  ozone  standard.  The 
waiver  is  now  being  revised  to  reflect 
the  emission  reductions  from  the  state 
NOx  rule  and  the  I/M  program,  which 
are  relied  on  in  the  modeled  attainment 
demonstration  (On  October  10.  2001, 
Administrator  Christine  Todd  Whitman 
delegated  authority  to  Region  5's  Deputy 
Regional  Administrator,  David  A. 
Ullrich,  to  sign  final  rulemakings 
concerning  revision  of  NO\  waivers  and 
responding  to  NOx  waiver  petitions  for 
Illinois,  Indiana,  and  Wisconsin).  The 
modeling  demonstrates  that  the  ozone 
standard  will  be  attained  with  the 
implementation  of  these  controls.  Any 
additional  NOx  requirements  bevond 
those  described  above  are  considered 
"excess  reductions  ",  since  thev  would 
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be  in  excess  of  the  reductions  needed  to 
attain  the  ozone  standard. 

The  state  committed,  in  a  letter  dated 
February  22,  2000.  to  perform  a  mid- 
course  review  (MCR)  of  the  attainment 
status  of  the  one-hour  ozone 
nonattainment  area  by  December  31. 
2003.  The  state  also  reiterated,  in  a  Julv 
31,  2001  comment  letter,  that  the  MCR 
will  likely  not  be  completed  until  the 
end  of  2004.  We  are  finalizing  approval 
of  the  state's  commitment,  yet  recognize 
that  circumstances,  discussed  later  in 
this  notice,  may  lead  to  the  state 
submitting  a  MCR  in  2004.  The  state's 
commitment  and  the  MCR  are  discussed 
in  more  detail  in  a  later  section. 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  Reasonably  Available 
Control  Measures  (RACMJ  as  necessarv' 
to  provide  for  attainment  as 
expeditiously  as  practicable.  On  June  6, 
2001.  Wisconsin  supplemented  its 
December  2000  attainment 
demonstration  submittal  with  a  RACM 
analysis.  This  analysis  was  discussed, 
along  with  information  added  by  EPA, 
in  the  July  2,  2001,  proposed  approval 
of  the  Wisconsin  submittal  We  did  not 
receive  any  comments  on  the  analysis. 
We  are  finalizing  the  approval  of  the 
RACM  analysis  as  meeting  the 
requirements  of  the  Act 

II.  Are  There  Other  Elements  That  Need 
To  Be  Federally  Approved? 

In  addition  to  the  elements  mentioned 
above,  there  are  related  items  on  which 
EPA  has  recently  taken  final  action  or 
on  which  EPA  is  taking  final  action  in 
other  rulemakings.  Two  items  that  must 
be  addressed  concurrent  with  this 
rulemaking  are  (1)  the  post-1996  ROP 
plan,  proposed  for  approval  on  June  22, 
2001  (66  FR  33495)  with  a  final 
approval  signed  by  the  Regional 
Administrator  on  September  26.  2001; 
and  (2)  revisions  to  the  state's 
inspection  and  maintenance  program. 
We  conditionally  approved  Wisconsin's 
motor  vehicle  inspection  and 
maintenance  (I/M)  program  SIP  on 
Januarv^  12.  1995  (60  FR  2881)  with  a 
subsequent  revision  submitted  on 
December  30,  1998  We  published  a 
direct  final  approval  of  Wisconsin's  I/M 
SIP  on  August  16.  2001  (66  FR  42949). 
Comments  on  the  notice  were  due 
September  17,  2001.  No  comments  were 
submitted.  Therefore,  the  I/M  SIP 
becomes  effective  on  October  15,  2001. 

ni.  Did  We  Receive  Public  Comments 
on  the  Proposed  Approval  of 
Wisconsin's  One-Hour  Ozone 
Attainment  Demonstration? 

On  July  2.  2001.  we  published  a 
proposed  approval  of  the  Wisconsin 
one-hour  ozone  attainment 


demonstration  SIP  re\ision  the  state  had 
submitted  on  December  22.  2000  (66  FR 
34878).  The  public  comment  period 
closed  on  August  1,  2001.  We  received 
one  comment  letter  on  the  proposed 
rulemaking,  from  the  Wisconsin 
Department  of  Natural  Resources.  A 
closely  related  rulemaking  was 
published  on  December  16.  1999  (64  FR 
70531).  In  that  notice,  we  proposed 
conditional  approval  of  an  earlier  one- 
hour  ozone  attainment  demonstration, 
submitted  by  Wisconsin  on  .April  30, 

1998  The  December  1999  proposal  was 
published  concurrent  with  proposed 
actions  on  attainment  demonstrations 
for  nine  other  serious  and  severe  ozone 
nonattainment  areas  across  the  eastern 
part  of  the  United  States  EPA  received 

a  number  of  comments  on  the  December 

1999  proposed  rulemakings.  The  one- 
hour  ozone  attainment  demonstration 
SIP  revision  package  submitted  by 
Wisconsin  in  December  2000  essentially 
replaced  its  earlier  1998  submittal.  In 
this  final  rulemaking,  we  will  address 
the  relevant  comments  received  on  our 
December  1999  proposed  conditional 
approval  rulemaking  as  well  as  the 
comments  received  on  the  recent 
proposed  approval 

A  summarv'  of  comments  received  on 
the  December  16.  1999  proposed 
conditional  approval  and  a  summary-  of 
the  comments  received  on  the  July  2001 
proposal  and  our  responses  are  set  forth 
below  The  comments  and  responses 
include  those  that  were  more  general  in 
nature,  applying  to  all  or  several  of  the 
proposed  actions  issued  on  December 
16.  1999,  as  well  as  comments  and 
responses  specific  to  the  attainment 
demonstration  for  the  Milwaukee- 
Racine  nonattainment  area. 

A.  Reliance  on  NOx  SIP  Call  and  Tier 
II  Modeling 

Comment:  Several  commenters  stated 
that  given  the  uncertaintv  surrounding 
the  NOx  SIP  Call  at  the  time  of  EPA's 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 
conclusion  reached  by  EP.^  that  states 
should  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  C^ll  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  based  on  that  modeling, 
and  estimates  of  EP.As  Tier  11  tailpipe 
emissions  reduction  program  not 
m^odeled  in  the  demonstrations.  Thus, 
because  of  the  inaccuracies  in  the 
inventories  used  for  the  SIP  Call,  the 
attainment  demonstration  modeling  is 
also  flawed.  Finallv.  one  commenter 


suggests  that  modeling  data 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largelv  upholding  EPA's  NOx 
SIP  Call.  Michigan  v.  EPA.  213  F.3d  663 
(D.C.  Cir.  2000),  cert,  denied.  121  S.Ct. 
1225,  149  L.Ed   135  (2001): 
Appalachian  Power  \.  EPA.  251  F.3d 
1026  (DC  Cir.  2001 )  .  In  those  cases, 
the  court  largely  upheld  the  NOx  SIP 
Call  .although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  these  issues  do  not 
concern  the  accuracy  of  the  emission 
inventories  relied  on  for  purposes  of  the 
SIP  Call.  Moreover,  contrarv-  to  the 
commenters  suggestion,  the  SIP  Call 
modeling  data  bases  were  not  used  to 
develop  estimates  of  reductions  from 
the  Tier  II  program  for  the  severe-area 
one-hour  attainment  demonstrations 
Accordingly,  the  commenters  concerns 
that  inaccurate  inventories  for  the  SIP 
Call  modeling  lead  to  inaccurate  results 
for  the  severe-area  one-hour  attainment 
demonstrations  are  inapposite. 

The  remanded  issues  do  affect  the 
ability  of  EP.A  and  the  states  to  achieve 
the  full  level  of  the  SIP  Call  reductions 
by  May  2003.  First,  the  court  vacated 
the  rule  as  it  applied  to  two  states — 
Missouri  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EP.A  has  informed  the  states  that  until 
EP.A  addresses  the  remanded  issues. 
EP.A  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emir  ion 
budget  However.  EP.A  is  planning  to 
propose  a  rule  shortl\-  to  address  the 
remanded  issues  and  ensure  that 
emission  reductions  from  these  states 
and  the  emission  reductions  represented 
b\  the  two  source  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas  .Also,  although  the 
court  in  the  Michigan  case  subsequently 
issued  an  order  delaying  the 
implementation  date  to  no  later  than 
May  31.  2004.  and  the  Appalachian 
Power  case  remanded  an  issue 
concerning  computation  of  the  ECU 
growth  factor,  it  is  EPA's  view  that 
states  should  assume  that  the  SIP  Call 
reductions  will  occur  in  time  to  ensure 
attainment  in  the  severe  nonattainment 
areas  Both  EP.A  and  the  states  are 
moving  forward  to  implement  the  SIP 
Call. 

Finally,  contrary-  to  the  commenter's 
conclusions.  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  call  clearly  shows  that 
regional  transport  of  ozone  and  its 
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precursors  is  impacting  nonattainment 
areas  several  states  avva\  This  analysis 
was  upheld  by  the  court  m  Michigan. 

B  Reasonably  Available  Control 
Measures  (RACMI 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonablv  a\ailable  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
transportation  control  measures  (TCMs) 
was  cited  in  several  comments,  but 
commenters  also  raised  concerns  about 
potential  stationary  source  controls.  One 
commenter  stated  that  mobile  source 
emission  budgets  in  the  plans  are  bv 
definition  inadequate  because  the  SIPs 
do  not  demonstrate  timely  attainment  or 
contain  the  emissifms  reductions 
required  for  all  R.-\C]M.  That  commenter 
claims  that  EPA  may  not  find  adequate 
a  motor  vehicle  emission  budget 
(M\'EB)  that  is  derived  from  a  SIP  that 
is  inadequate  for  the  {lurpose  for  which 
It  IS  submitted.  The  commenter  alleges 
that  none  of  the  MV'EBs  submitted  by 
the  states  that  EPA  is  considering  for 
adequacy  is  consistent  with  the  level  of 
emissions  achieved  bv  implementation 
(jf  all  FL\CM.  nor  are  the  MVEBs  derived 
from  SIPs  that  provide  for  attainment. 
Some  commenters  stated  that  for 
measures  that  are  not  adopted  into  the 
SIP.  the  state  must  justifv  why  it 
determined  the  measures  are  not  RACM. 

Response:  The  EPA  reviewed  the 
initial  SIP  submittals  for  the  Milwaukee- 
Racine  nonattainment  area  and 
determined  that  thev  did  not  include 
sufficient  documentation  concerning 
available  R,-\CM  measures.  For  all  of  the 
severe  areas  for  which  EPA  proposed 
approval  in  Dm:ember  1999,  EPA 
(.imsecjuently  issued  a  policv  guidance 
miMTinrandum  requiring  these  states  to 
addres.s  the  R,-\CM  requirement  through 
an  additional  SIP  submittal. 
'Alemnr.induni  nf  December  14.  2000, 
from  lohn  S  Seit/.  Director,  Office  of 
.\ir  Quality  Planning  and  Standards,  Re: 
Additional  Submission  on  RACM  from 
states  with  Severe  1-hour  Ozone 
Nonattainment  .Area  SIPs." 

The  State  of  Wisconsin  supplemented 
its  original  SIP  with  an  analvsis  of 
RAC:M  on  lune  fi,  2001.  EPA  proposed 
to  approve  this  supplement  to  the  SIP  as 
meeting  the  R/\CM  requirements  on  July 
2.  2001  (6fi  FR  34878).  Based  on  this  SIP 
supplement,  and  additional  information 
di-rivcd  from  attainment  demonstration 
modeling,  EPA  concluded  that  the  SIP 
for  the  Milwaukee-Racine 
nonattainment  area  meets  the 
requirement  for  adopting  R.,-\CM. 


Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  as 
expeditiously  as  practicable.  EPA  has 
previously  provided  guidance 
interpreting  the  requirements  of  section 
172(c)(1).  See  57  FR  13498,  13560.  In 
that  guidance.  EPA  stated  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not.  and  if  measures  are  reasonably 
available  thev  must  be  adopted  as 
RACM.  Finally.  EPA  indicated  that 
states  could  reject  measures  as  not  being 
RACM  if  they  would  not  advance  the 
attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  would 
be  unavailable  based  on  local 
considerations,  including  costs.  The 
EPA  also  issued  a  recent  memorandum 
re-confirming  the  principles  in  the 
earlier  guidance,  entitled.  "Guidance  on 
the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas."  [ohn 
S.  Seitz,  Director.  Office  of  Air  Qualitv 
Planning  and  Standards.  November  30, 
1999.  Web  site:  http://www, epa.gov/ttn/ 
oarpg/tlpgm.html. 

The  July  2,  2001  proposed  approval 
discusses  the  state's  RACM  analysis, 
focusing  on  both  additional 
transportation  control  measures  and 
additional  stationary  source  control 
measures.  The  state  concludes  that  there 
are  no  control  measures,  above  and 
beyond  what  the  state  is  alreadv 
implementing,  that  would  advance  the 
Act's  specified  attainment  date  of  2007. 
We  received  no  comments  on  the 
proposed  approval. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  Milwaukee-Racine,  this  conclusion 
is  not  n(x:essarily  valid  for  other  areas. 
Thus,  a  determination  of  RACM  is 
necessarj'  on  a  case-by-case  basis  and 
will  depend  on  the  circumstances  for 
the  individual  area.  In  addition,  if  in  the 
future  EPA  moves  forward  to  implement 
another  ozone  standard,  this  RACM 
analysis  would  not  control  what  is 


Ri^CM  for  these  or  any  other  areas  for 
the  new  ozone  standard. 

Also,  EPA  has  long  advocated  that 
states  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See.  e.g.,  http://iv\\'Vi-. epa.gov/otaq/ 
transp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  one-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures — including 
the  kind  that  the  Milwaukee-Racine  area 
itself  evaluated  in  its  RACM  analvsis — 
that  even  collectively  do  not  result  in 
many  emission  reductions. 
Furthermore.  EPA  encourages  areas  to 
implement  technically  available  and 
economically  feasible  measures  to 
achieve  emissions  reductions  in  the 
short  term-even  if  such  measures  do  not 
ad\ance  the  attainment  date-since  such 
measures  w  ill  likely  improve  air  quality. 
Also,  over  time,  emission  control 
measures  that  may  not  be  RACM  now 
for  an  area  may  ultimately  become 
feasible  for  the  same  area  due  to 
advances  in  control  technology  or  more 
cost-effective  implementation 
techniques.  Thus,  areas  should  continue 
to  assess  the  state  of  control  technology 
as  they  make  progress  tow-ard 
attainment,  and  should  consider  new 
control  technologies  that  may  result  in 
more  expeditious  improvement  in  air 
quality. 

Because  EPA  is  finding  that  the  SIP 
meets  the  Clean  Air  Acts  requirement 
for  RACM  and  that  there  are  no 
additional  reasonably  available  control 
measures  that  can  advance  the 
attainment  date,  EPA  concludes  that  the 
attainment  date  being  approved  is  as 
expeditiously  as  practicable. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
MVEBs  when  EPA  took  final  action 
determining  the  budgets  adequate,  and 
does  not  address  those  issues  again 
here.  The  responses  are  found  at 
http://w\\TA'.epa.gov/oms/transp/ 
conform/ postsips.htm . 

C.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformitv 
purposes. 

Response:  We  have  completed  our 
review  of  the  adequacy  of  these  SIPs. 
and  we  have  found  the  motor  vehicle 
emissions  budgets  in  all  of  these  SIPs  to 
be  adequate.  We  responded  to  all 
comments  related  to  adequacy  when  we 
issued  our  adequacy  findings,  and 
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therefore  we  are  not  listing  the 
indnidual  comments  or  responding  to 
them  here.  You  may  access  our  findings 
of  adequacy  and  responses  to  comments 
at  v^^^'^^■. epa.gov/otaq/traq  (once  there, 
click  on  the  "conformity"  button).  EPA 
regional  contacts  are  identified  on  the 
web  site. 

D.  Attainment  Demonstration  and  Rate 
of  Progress  Motor  Vehicle  Emission 
Inventories 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIPs  use  the  same 
vehicle  fleet  characteristics  used  in  the 
most  recent  periodic  inventory  update. 
The  fleet  mix  for  the  Wisconsin 
submittal  was  derived  from  1995-1997 
registration  data,  and  was  supplemented 
with  1998  registration  data  for  the 
December  2000  submittal  EPA  requires 
using  the  most  recent  available  data,  but 
we  do  not  require  updating  it  on  a 
specific  schedule  Therefore,  different 
SIPs  base  their  fleet  mix  on  different 
years  of  data.  Our  guidance  does  not 
suggest  disapproving  SIPs  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  use 
MOBILES  (as  required  in  those  cases 
where  the  SIP  relies  on  emissions 
reductions  from  the  Tier  2  standards) 
will  use  updated  vehicle  registration 
data  appropriate  for  use  with  MOBILES, 
whether  it  is  updated  local  data  or  the 
updated  national  default  data  that  will 
be  part  of  MOBILES 

E  MOBILES  and  Motor  Vehicle 
Emissions  Budgets 

Comment:  One  commentor  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released 

Response:  The  Phase  II  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
MOBILES  is  released. 


Comment:  The  revised  budgets 
calculated  using  MOBILES  will  likely  be 
submitted  after  EPA  has  approved  the 
MOBILES  budgets.  EPA's  policy  is  that 
submitted  SIPs  may  not  replace 
approved  SIPs. 

Response:  This  is  the  reason  that  EPA 
proposed  in  the  July  28.  2000, 
Supplemental  Notice  of  Proposed 
Rulemaking  (65  FR  46383)  that  the 
approval  of  the  MOBILES  budgets  for 
conformity  purposes  would  last  only 
until  MOBILES  budgets  had  been 
submitted  and  found  adequate.  In  this 
way,  the  MOBILES  budgets  can  apply 
for  conformity  purposes  as  soon  as  they 
are  found  adequate. 

Comment:  If  a  state  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget.  EP.^  should  not 
approve  the  attainment  demonstration. 

Response:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the 
Milwaukee-Racine  area  attainment 
demonstration  reflect  the  motor  vehicle 
control  measures  in  the  attainment 
demonstration. 

Comment:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  used  for  conformity  purposes 
will  be  determined  from  the  total  motor 
vehicle  emissions  reductions  required 
in  the  SIP.  even  if  the  SIP  does  not 
explicitly  quantify-  a  revised  motor 
vehicle  emissions  budget. 

Response:  EPA  will  not  approve  SIPs 
without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  Milwaukee 
area  attainment  demonstration  contains 
explicitly  quantified  motor  vehicle 
emissions  budgets 

Comment:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILES.  EPA  could 
find  a  failure  to  submit  a  portion  of  a 
SIP.  which  would  trigger  a  sanctions 
clock  under  section  179. 

Response  If  a  state  fails  to  meet  its 
commitment,  EPA  could  find  a  failure  to 
implement  the  SIP,  which  would  start  a 
sanctions  clock  under  section  179  of  the 
Act. 

Comment:  If  the  budgets  recalculated 
using  MOBILES  are  larger  than  the 
MOBILES  budgets,  then  attainment 
should  be  demonstrated  again 

Response  As  EPA  proposed  in  its 
December  IS.  1999  notices,  we  will 
work  with  states  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attainment  demonstration 

Comment:  If  the  MOBILES  budgets  are 
smaller  than  the  MOBILES  budgets,  the 
difference  between  the  budgets  should 


not  be  available  for  reallocation  to  other 
sources,  unless  air  quality  data  show 
that  the  area  is  attainment  and  a  revised 
attainment  demonstration  is  submitted 
that  demonstrates  that  the  increased 
emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (when  MOBILES  is  used  for 
conformity  demonstrations)  unless  the 
above  conditions  are  met. 

Response:  EPA  agrees  that  if 
recalculation  using  MOBILES  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  bv  using 
MOBILES  vs  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILES.  Since  Wisconsin  has 
committed  to  submit  MOBILES  budgets 
within  one  year  of  the  model  s  release 
and  EPA  s  approval  of  the  MOBILES 
budgets  is  limited,  the  MOBILES 
budgets  will  not  be  retained  once  the 
MOBILES  budgets  have  been  found 
adequate. 

Comment:  We  received  a  comment  on 
whether  the  grace  period  before 
MOBILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  (  "budgets") 
within  one  or  two  years  of  MOBILES's 
release. 

Response:  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
MOBILES  grace  period  for  conformity 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals. 
However.  EPA  understands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new^  MOBILES 
budgets  EP.^  is  considering  the 
maximum  two-year  grace  period 
allowed  by  the  conformity  rule,  and 
EP.^  will  address  this  in  the  future 
when  we  release  the  final  MOBILES 
emissions  model  and  policy  guidance. 

Comment:  One  commenter  asked  EPA 
to  clarif\  in  the  final  rule  whether 
MOBILES  will  be  required  for 
conformity  determinations  once  new 
MOBILES  budgets  are  submitted  and 
found  adequate. 

Response:  This  comment  is  not 
germane  to  this  rulemaking  However,  it 
is  important  to  note  that  EP.^  intends  to 
clarih'  its  policy  for  implementing 
MOBILES  in  conformity  determinations 
when  we  release  the  final  MOBILES 
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model.  EPA  believes  that  MOB1LE6 
should  be  used  in  conformity 
determinations  once  new  MOBILES 
budgets  are  found  adequate. 

Comment:  One  commenfer  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  M0BILE6, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response  EPA  proposed  the 
additional  optif)n  to  provide  further 
flexibility  in  managing  M0BILE6  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
M0BILE6S  release.  State  and  local 
governments  may  continue  to  use  the 
one-year  option,  if  desired,  or  submit  a 
new  commitment  consistent  with  the 
alternative  two-year  option.  EPA 
expects  state  and  local  agencies  to 
consult  on  which  option  is  appropriate, 
and  consider  the  impact  on  future 
conformity  determinations.  Wisconsin 
has  committed  to  revise  its  budgets 
within  one  year  of  MOBILE6's  release. 

F  Credit  for  Measures  Not  Fully 
Implemented 

Comment  States  should  not  be  given 
credit  for  measures  that  are  not  fullv 
implemented  For  example,  the  states 
are  being  given  full  credit  for  federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22.  1995  EPA  issued  a 
memorandum  '  that  provided  that  states 
could  claim  a  20%  reduction  in  V'OC 
emissions  from  the  AIM  coatings 
category  in  ROP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  d  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas,  states 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998.  codified  at  40  CFR  Part 
59.  Subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  regulation.  EPA 
estimated  that  the  regulation  will  result 
in  20%  reduction  of  nationwide  VOC 
emissions  from  AIM  coatings  categories 
(63  FR  48855)  The  estimated  VOC 
reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  {h^'  March  1995  EPA  policy 


memorandum.  In  accordance  with 
EPA's  final  regulation,  states  have 
assumed  a  20%  reduction  from  AIM 
coatings  source  categories  in  their 
attainment  and  ROP  plans.  AIM 
coatings  manufacturers  were  required  to 
comply  with  the  final  regulation  within 
one  year  of  promulgation,  except  for 
certain  pesticide  formulations,  which 
were  given  an  additional  year  to 
comply.  Thus  all  manufacturers  were 
required  to  comply,  at  the  latest,  by 
September  2000.  Industry  confirmed  in 
comments  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 
the  final  rule  and  the  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule.  63 
FR  48848  (September  11,  1998).  In 
addition,  EPA  determined  that,  after  the 
compliance  date,  the  volume  of 
nonconforming  products  would  be  very 
low  (less  than  one  percent)  and  would 
be  withdrawn  from  retail  shelves 
anyway.  Therefore,  EPA  believes  that 
compliant  coatings  were  in  use  by  the 
fall  of  1999  with  full  reductions  by 
September  2000,  and  that  it  was 
appropriate  for  the  states  to  take  credit 
for  a  20%  emission  reduction  in  their 
SIPs, 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27,  1994 
EPA  policy  2.  many  states  claimed  a 
37%  reduction  from  this  source  category 
based  on  a  proposed  rule.  However, 
EPA's  final  rule,  "National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings," 
published  on  September  11,  1998  (63  FR 
48806).  did  not  regulate  lacquer 
topcoats  and  will  result  in  a  smaller 
emission  reduction  of  around  33% 
overall  nationwide.  The  37%  emission 
reduction  from  EPA's  proposed  rule  was 
an  estimate  of  the  total  nationwide 
emission  reduction.  Since  this  number 
is  an  overall  national  average,  the  actual 
reduction  achieved  in  any  particular 
area  could  vary  depending  on  the  level 
of  control  which  already  existed  in  the 
area.  For  example,  in  California  the 
reduction  from  the  national  rule  is  zero 
because  California's  rules  are  more 
stringent  than  the  national  rule.  In  the 
proposed  rule,  the  estimated  percentage 
reduction  for  areas  that  were 
unregulated  before  the  national  rule  was 
about  40%.  However  as  a  result  of  the 
lacquer  topcoat  exemption  added 
between  proposal  and  final  rule,  the 
reduction  is  now  estimated  to  be  36% 


'    Crt-dit  for  the  15  Percent  Rale-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22,  1995,  from  lohn  S  Seitz.  Director,  Office 
of  Air  Quality  Planning  and  .Standards  to  Air 
Division  Directors.  Regions  l-X. 


for  previously  unregulated  areas.  Thus, 
most  previously  unregulated  areas  will 
need  to  make  up  the  approximately  1% 
difference  between  the  37%  estimate  of 
reductions  assumed  by  states,  follow'ing 
EPA  guidance  based  on  the  proposal, 
and  the  36%  reduction  actually 
achieved  by  the  final  rule  for  previously 
unregulated  areas.  EPA's  best  estimate 
of  the  reduction  potential  of  the  final 
rule  was  set  forth  in  a  September  19, 
1996  memorandum  entitled  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule  "  from 
Mark  Morris  to  Docket  No.  A-95-18. 

Consumer  Products  Rule:  Consistent 
with  a  June  22,  1995  EPA  guidance  ', 
states  claimed  a  20%  reduction  from 
this  source  category  based  on  EPA's 
proposed  rule.  The  final  rule,  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Consumer  Products,  "  (63 
FR  48819),  published  on  September  11, 

1998,  has  resulted  in  a  20%  reduction 
after  the  December  10,  1998  compliance 
date.  Moreover,  these  reductions  largely 
occurred  by  the  fall  of  1999.  In  the 
consumer  products  rule,  EPA 
determined  and  the  consumer  products 
industry  concurred,  that  a  significant 
proportion  of  subject  products  have 
been  reformulated  in  response  to  state 
regulations  and  in  anticipation  of  the 
final  rule.  63  FR  48819.  That  is,  industry 
reformulated  the  products  covered  by 
the  consumer  products  rule  in  advance 
of  the  final  rule.  Therefore,  EPA  believes 
that  complying  products  in  accordance 
with  the  rule  were  in  use  by  the  fall  of 

1999.  It  was  appropriate  for  the  states  to 
take  credit  for  a  20%  emission  reduction 
for  the  consumer  products  rule  in  their 
SIPs. 

G.  Enforcement  of  Control  Programs 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  In  general,  state 
enforcement,  personnel  and  funding 
program  elements  are  contained  in  SIP 
revisions  previously  approved  by  EPA 
under  obligations  set  forth  in  section 
1 10(a)(2)(c)  of  the  Clean  Air  Act.  Once 
approved  by  the  EPA,  there  is  no  need 
for  states  to  readopt  and  resubmit  these 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  Act.  In  addition, 
emission  control  regulations  will  also 
contain  specific  enforcement 
mechanisms,  such  as  record  keeping 


^"Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industnal  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  27, 1994. 
John  S.  Settz,  Director  OAQPS.  to  Air  Division 
Directors.  Regions  I-X 


'    Regulator)'  Schedule  for  Consumer  and 
Commercial  Products  under  .Section  183(e)  of  the 
Clean  Air  Act,"  June  22.  1995.  )ohn  S.  Seitz. 
Director  OAQPS,  to  Air  Division  Directors,  Regions 
l-X. 
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and  reporting  requirements,  and  may 
also  provide  for  periodic  state 
inspections  and  reviews  of  the  affected 
sources.  EPA's  review  of  these 
regulations  includes  review  of  the 
enforceability  of  the  regulations.  Rules 
that  are  not  enforceable  are  generally 
not  approved  by  the  EPA.  To  the  extent 
that  the  ozone  attainment  demonstration 
and  ROP  plan  depend  on  specific  state 
emission  control  regulations  these 
individual  regulations  have  undergone 
review  by  the  EPA  in  past  approval 
actions  or.  to  the  extent  they  are  being 
approved  through  this  action,  have 
undergone  review  in  the  current 
rulemaking. 

H.  Attainment  Demonstrations — Weight 
of  Evidence 

Comment:  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  CAA,  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15,  1994. 
demonstrations  of  how  they  would 
attain  the  1-hour  standard.  Section 
182(c)(2)(A)  provides  that  "(tjhis 
attainment  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  anah'tical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective  "  As  described  in  more 
detail  below,  the  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 


regulations  EP.'\  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide.  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  |40  CFR  part 
51  Appendix  W)  (Guideline  on  Air 
Quality  Models)   "''  40  CFR  51  112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  *   *   *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA.  and  after]  notice 
and  opportunity  for  public  ctimment 
*    *   *."  Appendix  W.  in  turn,  provides 
that.  '"The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas."  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFR  51  App.  W  section  6. 2.1. a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 
results  as  they  relate  to  the  attainment 
demonstration.  This  provision 
references  guidance  published  in  1991. 
but  EPA  envisioned  the  guidance  would 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  With  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
The  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0  124 
parts  per  million  (ppm)  ozone  indicates 
that  the  area  is  expected  to  exceed  the 
standard  in  the  attainment  year  and  a 
prediction  at  or  below  0  124  ppm 
indicates  that  the  area  is  expected  to  not 
exceed  the  standard.  Under  the 
statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e.. 
modeled)  1-hour  ozone  concentrations 
inside  the  modeling  domain  are  at.  or 
below,  an  acceptable  upper  limit  above 
the  NAAQS  permitted  under  certain 


conditions  (depending  on  the  severity  of 
the  episode  modeled).' 

In  1996,  EPA  issued  guidance  f"  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App  W.  to  make  the 
modeled  attainment  test  more  closely 
refiect  the  form  of  the  NA.\QS  (i.e.,  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment. 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard,  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  may  rely  on, 
and  EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g..  changes  in  the  predicted 
frequency  and  pervasiveness  of  1-hour 
ozone  N.\J^QS  exceedances.  and 
predicted  change  in  the  ozone  design 
value):  actual  observed  air  quality 
trends  (i  e  analyses  of  monitored  air 
quality  data):  estimated  emissions 
trends:  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999.  EPA  issued  additional 
guidance  "  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 


'  The  .August  12.  1996  version  of  "Appendix  W 
to  Part  51 — Guideline  on  Air  Quality  Models  "  was 
the  rule  in  effect  for  these  attainment 
demonstrations  EPA  is  proposing  updates  to  this 
rule,  that  vk'ill  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 


'■  Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS 
EPA-454/B-95-007.  |une  1996 

6  Ibid. 

'  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  .^dditional  Emission 
Reductions.  Not  Modeled  '  VS.  En\nronm«ntaI 
Protection  Agency,  Office  of  Air  Quality  Planning 
and  Standards.  Emissions.  Monitoring,  and 
Analysis  Division.  Air  Quality  Modeling  Group. 
Research  Triangle  Park,  NC  2771 1.  November  1999. 
Web  site:  http://www.epa.gov/ttn/scmm. 
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approved  info  the  SIP.  but  that  were  not 
includtHi  in  Iht^  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value   .\n  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
usiHij  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA.  when  making  a  determination  that 
a  cfmtrnl  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQ.S  allows  exceedances.  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions.  The  method  outlined  in 
EPA's  1999  guidance  u.ses  the  highest 
measured  design  value  across  all  sites  in 
the  nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  bv 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e..  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  vear  (i.e.. 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

If  the  attainment  vear  design  value  is 
above  the  standard,  the  1999  guidance 
provides  a  method  for  identifving 
additional  emission  reductions,  not 
modeled,  which  at  a  minimum  provide 
an  estimated  attainment  year  design 
value  at  the  level  of  the  standard.  This 
step  uses  a  locally  derived  factor  which 
assumes  a  linear  relationship  between 
ozone  and  the  precursors. 

A  commenter  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 


allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  averaging  lower  air 
quality  Concentrations  against  higher 
concentrations  thus  reducing  the  total 
emission  reduction  needed  to  attain  at 
the  higher  site.  The  commenter  does  not 
appear  to  have  described  the  guidance 
accurately.  The  guidance  does  not 
recommend  averaging  across  a  region  or 
spatial  averaging  of  observed  data.  The 
guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990.  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  contributed  to 
three  dtjsign  value  periods  (1988-90. 
1989-91  and  1990-92).  Under  the 
approach  of  the  guidance  document. 
EPA  determined  the  design  value  for 
each  of  those  three-year  periods,  and 
then  averaged  those  three  design  values 
to  determine  the  base  design  value.  This 
approach  is  appropriate  because,  as  just 
noted,  the  1990  emissions  contributed 
to  each  of  those  periods,  and  there  is  no 
reason  tp  believe  the  1990  (episodic) 
emissions  resulted  in  the  highest  or 
lowest  of  the  three  design  values. 
Averaging  the  three  years  is  beneficial 
for  another  reason:  It  allows 
consideration  of  a  broader  range  of 
meteorological  conditions — those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Further  more.  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amount  (3f  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  How-ever.  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  states  must  model  all 
control  measures  being  implemented. 
Moreover,  a  component  of  this 


technique — the  estimation  of  future 
design  value,  should  be  considered  a 
model  predicted  estimate.  Therefore. 
results  from  this  technique  are  an 
extens.ion  of  "photochemical  grid" 
modeling  and  are  consistent  with 
section  182(c)(2)(A).  Also,  a  commenter 
believes  EPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
used  to  estimate  additional  emission 
reductions.  EPA  provided  a  full  60-day 
period  for  comment  on  all  aspects  of  the 
proposed  rule.  EPA  has  received  several 
comments  on  the  technical  aspects  of 
the  approach  and  the  results  of  its 
application,  as  discussed  above  and  in 
the  responses  to  the  individual  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis  in 
the  December  16.  1999  guidance  will 
yield  a  lower  control  estimate  than  if  we 
relied  entirely  on  reducing  maximum 
predictions  in  everv  grid  cell  to  less 
than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to 
three  exceedances  in  three  vears  in 
every  grid  cell.  If  the  model  over 
predicts  observed  concentrations, 
predicted  controls  may  be  further 
overestimated.  EPA  has  considered' 
other  evidence,  as  described  above 
through  the  WOE  determination. 

When  reviewing  a  SIP.  the  EPA  must 
make  a  determination  that  the  control 
measures  adopted  are  reasonably  likely 
to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  bodv 
of  information  presented  by  the  states 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measures.  Although  the 
state  did  not  model  all  measures.  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  state's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

.A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EP.A  employed  a  rollback  modeling 
technique  that,  according  to  the 
commenter.  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  51  App.  W  section  6. 2. I.e. 
provides.  "Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies."  Section  14  0  of  appendix  W 
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defines  "rollback  '  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20%  improvement  in  ozone 
is  needed  for  the  area  to  reach 
attainment,  it  is  assumed  a  20% 
reduction  in  VOC  would  be  required. 
There  was  no  approach  for  identifying 
NOx  reductions  The  "proportional 
rollback"  approach  is  based  on  a  purelv 
empirically /mathematically  derived 
relationship.  EPA  did  not  rely  on  this 
approach  in  its  evaluation  of  the 
attainment  demonstrations.  The 
prohibition  in  Appendix  W  applies 
using  a  rollback  method  which  is 
empirically/mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal.  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone  For 
example,  if  monitoring  or  modeling 
results  indicate  that  ozone  was  reduced 
by  25  ppb  during  a  particular  period, 
and  that  VOC  and  N0\  emissions  fell  by 
20  tons  per  day  and  10  tons  per  day 
respectively  during  that  period.  EPA 
developed  a  ratio  of  ozone  improvement 
related  to  reductions  in  VOC  and  N0\. 
This  formula  assumes  a  linear 
relationship  between  the  precursors  and 
ozone  for  a  small  amount  of  ozone 
improvement,  but  it  is  not  a 
"proportional  rollback"  technique. 
Further.  EPA  uses  these  locally  derived 
adjustment  factors  as  a  component  to 
estimate  the  extent  to  which  additional 
emissions  reductions — not  the  core 
control  strategies — would  reduce  ozone 
levels  and  thereby  strengthen  the  weight 
of  evidence  test.  EP.^  uses  the  UAM  to 
evaluate  the  core  control  strategies.  This 
limited  use  of  adjustment  factors  is 
more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  it  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  observations  and/or  modeling 


which  is  more  consistent  with 
recommendations  referenced  to  in 
Appendix  W  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  In  addition, 
the  requirement  that  areas  perform  a 
mid-course  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51 
Appendix  W.  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above.  EPA  did  not  use  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modif\'  Appendix  W, 
Furthermore.  EPA  did  propose  to  use 
the  November  1999  guidance. 
"Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled.  '  in  the  December  16.  1999 
NPR  and  has  responded  to  all  comments 
received  on  that  guidance  elsewhere  in 
this  document. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattairunent 
areas.  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test  The  L'AM  has 
inherent  limitations  that,  in  EPA's  view. 
were  manifest  in  all  these  cases.  These 
limitations  include:  Only  selected  time 
periods  were  modeled,  not  the  entire 
three-year  period  used  as  the  definitive 
means  for  determming  an  area  s 
attainment  status.  Also,  there  are 
inherent  uncertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions  .^s  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago,  EP,'\  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield.  Greater  Connecticut. 
Metropolitan  Washington.  DC,  Chicago 


and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-bv-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  call  domain,  results 
from  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment.  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second.  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999 
.Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment.  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois.  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPAs  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as.  according  to  the  commenter. 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1999 
exceeded  the  NAAQS  by  margins  as 
wide  or  wider  than  those  predicted  by 
the  UAM.  EPA  has  reviewed  the 
evidence  provided  by  the  commenter. 
The  1999  monitor  vaJues  do  not 
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constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attainment  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  little  e\idence  to  support  the 
statement  that  ozone  levels  in  manv 
cities  during  1999  continue  to  exceed 
the  N'AAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  HAM. 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  reductions 
anticipated  by  control  measures,  that  are 
or  will  be  approved  into  the  SIP.  there 
is  no  way  to  determine  how  the  UAM 
predictions  for  1999  compare  to  the 
1999  air  qualitv.  Therefore,  we  can  not 
determine  whether  or  not  the  monitor 
values  exceed  the  NAAQS  bv  a  wider 
margin  than  the  UAM  predictions  for 
1999  In  summary,  there  is  little 
evidence  to  support  the  conclusion  that 
high  exceedances  in  1999  will  continue 
to  occur  after  adopted  control  measures 
are  implemented. 

In  .indition.  the  commenter  argued 
that  in  applying  the  WOE 
determinations.  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  (  nnclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  fir  otherwise  (i.e..  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets),  states  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILES 
model  is  released.  EPA  will  work  with 
states  on  a  case-by-ca.se  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  the  analysis  indicates 
additional  measures  are  needed,  EPA 
will  take  the  appropriate  action. 

/.  Additional  VOC  Reduction 
Technology 

Comment:  For  states  that  need 
additional  VOC:  reductions,  this 
commenter  recommends  a  process  to 
achieve  these  reductions,  that  involves 


the  useof  HFC-152a  (1,1 
difluoroethane)  as  the  blowing  agent  in 
manufacturing  of  polystyrene  foam 
products  such  as  food  trays  and  egg 
cartons.  HFC-152a  could  be  used 
instead  of  hydrocarbons,  a  known 
pollutant,  as  a  blowing  agent.  Use  of 
HFC-151a.  which  is  classified  as  "VOC 
exempt",  would  eliminate  nationwide 
the  entire  25,000  tons/year  of  VOC 
emissions  from  this  industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
excluded  as  a  VOC  under  40  CFR 
50.100(s).»  Since  the  HFC-152a  is  not 
regulated  as  a  VOC  for  purposes  of  the 
ozone  NAAQS,  its  use  in  place  of  VOCs 
such  a  pentane  or  butane  would  result 
in  a  reduction  of  VOC  levels.  However, 
EPA  cannot  mandate  that  states  adopt 
any  specific  control  program  to  meet  the 
NAAQS.  It  is  each  state's  prerogative  to 
specify  which  measures  it  will  adopt  in 
order  to  achieve  the  additional  VOC 
reductions  it  needs.  In  evaluating  the 
use  of  HFC-152a,  states  may  want  to 
consider  claims  regarding  the 
comparability  of  the  quality  of  products 
made  with  this  blowing  agent  with  the 
quality  of  products  made  with  other 
blowing  agents.  Also  the  question  of  the 
over-all  long  term  environmental  effect 
of  encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  that  states 
may  want  to  consider,  but,  ultimately, 
each  state  must  make  the  decision 
whether  to  require  this  particular 
technology  to  achieve  the  necessary 
VOC  emissions  reductions. 

/.  Impact  of  SIP  Call  on  Wisconsin 

Comment:  A  commenter  stated  that 
recent  modeling  of  the  impact  of  the  SIP 
call  reductions  on  Wisconsin  shows  that 
the  state  can  attain  the  one-hour  ozone 
standard  in  all  the  current 
nonattainment  areas  by  2007  without 
any  additional  controls.  Therefore,  the 
state  should  not  be  subjected  to  further 
Reasonably  Available  Control 
Technology  (RACT)  or  Reasonable 
Further  Progress  requirements. 

Response:  Section  182(c)(2)  of  the  Act 
requires  that  any  ozone  nonattainment 
area  classified  as  serious  and  above 
submit  a  SIP  that  includes,  among  other 
things.  (1)  an  attainment  demonstration, 
based  or  photochemical  grid  modeling, 
that  provides  for  attainment  of  the  one- 
hour  ozone  standard  by  the  area's 


"  EPA  his  excluded  from  regulation  h.s  a  VOC.  for 
purposes  ^f  the  ozone  NAAQS.  compounds  with 
ver%-  low  I  [>activity. 


applicable  attainment  date,  and  (2)  a 
demonstration  that  the  plan  will  achieve 
volatile  organic  compound  emission 
reductions  (NO\  reductions  mav  be 
substituted)  from  the  1990  baseline  that 
equal  at  least  three  percent  per  year 
averaged  over  each  consecutive  three- 
year  period  from  1996,  until  the  area's 
attainment  date  and  (3)  RACT  for  all 
major  stationary  sources  and  any  source 
subject  to  a  Control  Technique 
Guideline  (CTG).  Requirements  (1).  (2). 
and  (3) above  are  independent  even 
though  a  state  may  be  able  to 
demonstrate  modeled  attainment  with  a 
set  of  measures  less  than  those  needed 
to  meet  R.^CT  or  requirements.  As 
discussed  earlier,  the  area  has  a  waiver 
granting  exemptions  from  the  NO\ 
Ii.ACT  requirements.  However,  even 
though  a  state  may  be  able  to 
demonstrate  modeled  attainment  with  a 
certain  group  of  measures,  the  state 
must  adopt  and  implement  applicable 
VOC  R(\CT  and,  if  needed,  additional 
measures  to  achieve  the  separate  rate-of- 
progress  requirement. 

K.  Mid-Course  Review 

Comment:  Several  commenters  stated 
that  the  timing  of  the  mid-course  review 
(MCR)  is  too  accelerated  and 
incompatible  with  the  ozone  standard 
and  with  EPA's  rules  regarding  the 
submission  of  quality-assured  data. 
Also,  one  commenter  believes  that 
EPA's  draft  guidance  recognizes  that  a 
mid-course  review  in  2004  or  2005 
would  be  far  more  robust  and  would 
require  less  data  manipulation  and 
much  less  speculation  regarding  the 
future  effect  on  air  quality  of  the  control 
measures  in  place  in  2003,  and  thus  the 
need  for  additional  control  measures  to 
attain  by  the  attainment  date. 

Response:  EPA  understands  the  issue 
of  timing.  However,  the  timing  issue 
involves  balancing  two  critical  factors. 
On  the  one  hand,  for  a  mid-course 
review  to  be  useful  in  flagging  the  need 
to  make  changes  to  a  control  strategy  in 
time  to  affect  attainment  bv  the 
attainment  date,  it  must  be  sufficiently 
in  advance  of  the  attainment  date.  On 
the  other  hand,  the  MCR  could  discern 
more  accurately  whether  progress  is 
being  made  if  there  were  sufficient 
emission  reductions  that  occurred  in  the 
time  period  between  the  attainment 
demonstration  modeling  and  the  MCR. 
Thus,  in  reviewing  a  state's  commitment 
regarding  the  performance  of  the  mid- 
course  review  for  any  specific  area,  EPA 
will  determine  if  the  timing 
appropriately  accommodates  these  two 
factors.  In  general.  EPA  believes  that  the 
states  should  perform  the  MCR  for 
nonattainment  areas  within  the  SIP  call 
region  immediately  following  the  first 
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ozone  season  during  which  sources 
must  comply  with  the  state's  SIP  in 
response  to  EPA's  SIP  call.  Because  the 
court  in  the  SIP  call  case  e.xtended  the 
compliance  deadline  for  the  SIP  call 
until  May  2004.  EPA  generally  believes 
that  for  areas  in  the  eastern  United 
States,  the  most  appropriate  time  to 
perform  the  MCR  would  be  following 
the  2004  ozone  season.  However.  EPA 
also  recognizes  that  for  areas  with  an 
attainment  date  of  November  2005  or 
earlier,  it  may  be  difficult  to  ensure  that 
the  MCR  would  be  completed  in  time 
for  the  state  and  EPA  to  react  in  a 
manner  sufficient  to  affect  the  area's 
ability  to  attain  by  its  attainment  date 
In  these  instances.  EPA  considers  the 
MCR  more  of  an  "early  attairunent 
assessment",  which — if  the  MCR 
predicts  that  an  area  will  not  attain  by 
its  attainment  date — will  work  to  put 
the  state  back  on  track  before  the 
regulatory  process  that  would  be 
initiated  after  the  attainment  date. 

Comment:  Several  commenters  noted 
that  a  mid-course  review  following  the 
ozone  season  in  2003  will  reflect  only 
one  season  during  which  regional  and 
other  controls  of  NOx  emissions  will 
have  been  implemented.  One  seasons 
ozone  levels  are  insufficient  to  provide 
a  trend  analysis.  It  would  be  heavily 
reliant  upon  the  weather  conditions  of 
that  particular  season. 

Response:  The  commenter  points  out 
one  weakness  with  performing  the  MCR 
soon  after  ozone  control  measures  have 
taken  effect — i.e..  that  it  won't  provide 
the  most  reliable  information  in  terms  of 
a  trends  analysis.  However,  ozone  levels 
are  only  one  metric  that  will  probably 
be  employed  in  EPA's  recommended 
MCR  method.  EPA  has  been  working 
with  the  states  and  local  governments  to 
develop  MCR  guidance  and  in  that 
process  is  considering  a  range  of  metrics 
such  as  those  discussed  during  meetings 
of  the  Federal  Advisory  Committee  Act 
Subcommittee  for  Ozone.  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs.  For  instance. 
EPA  is  considering  how  to  account  for 
meteorology  in  detecting  a  trend  line. 
EPA  is  also  considering  how  to  use 
ambient  ozone  precursor  data  (eg  .  from 
the  Photochemical  Assessment 
Monitoring  Stations  (PAMS)  sites  that 
are  located  in  the  severe  areas)  in  the 
methodology.  Also,  EPA  will  consider 
"administrative"  metrics,  such  as  the 
level  of  implementation  of  the  emission 
reduction  measures.  Thus.  EPA  believes 
that  there  will  be  sufficient  tools 
available  for  the  states  to  make  good  use 
of  the  information  performed  by  an 
MCR  even  if  some  of  the  most 
significant  ozone  reductions  have  not 
been  in  place  long 


Again,  as  stated  above,  in  determining 
the  timing  for  the  MCR.  the  states  and 
EPA  need  to  balance  the  need  for 
implementation  of  additional  control 
measures  before  performing  the  MCR 
with  ensuring  that  the  MCR  is 
completed  in  time  such  that  the 
information  it  provides  may  be  useful  in 
ensuring  that  an  area  reaches  attainment 
by  its  attainment  date.  In  general.  EPA 
believes  that  the  states  should  perform 
the  MCR  for  nonattainment  areas  within 
the  SIP  call  region  immediately 
following  the  first  ozone  season  during 
which  sources  are  required  to  comply 
with  the  state's  SIP  m  response  to  EPA's 
SIP  call.  Because  the  court  in  the  SIP 
Call  case  extended  the  compliance 
deadline  for  the  SIP  call  until  May  2004. 
EPA  generally  believes  that  for  areas  in 
the  eastern  United  States,  the  most 
appropriate  time  to  perform  the  MCR 
would  be  following  the  2004  ozone 
season. 

EPA  agrees  with  the  commenter  that 
accounting  for  the  influence  of 
meteorolog\-  on  air  quality  obser\-ations 
is  challenging,  critical,  and  must  be 
taken  into  consideration  when 
discerning  the  level  of  air  quality 
improvement  being  observed  Therefore, 
the  draft  MCR  technical  guidance,  under 
review,  recommends  several  methods 
for  accounting  for  meteorology  in  the 
review  process  The  Agency  is  also 
developing,  as  part  of  the  PM2.5  and 
visibility  assessments  underway,  new 
tools  for  interpreting  meteorological 
influences  on  formation  and  transport  of 
pollutants  Much  of  these  analyses 
incorporate  regression  analysis  of 
specific  meteorological  parameters, 
along  with  ozone  and  PM2  5  obser\ed 
concentrations  We  encourage  scientists 
and  analysts  involved  with  air  quality 
issues  to  work  with  EPA  to  develop  and 
test  these  methods. 

L.  Measures  for  the  1-Hour  NAAQS  and 
for  Progress  Toward  8-Hour  \'.\AQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  8-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  because  the  .•\dministrator 
deemed  attaining  the  1-hour  ozone 
NAAQS  is  not  adequate  to  protect 
public  health.  Therefore.  EPA  must 
ensure  that  measures  be  implemented 
now  that  will  be  sufficient  to  meet  the 
1-hour  standard  and  that  make  as  much 
progress  toward  implementing  the  8- 
hour  ozone  standard  as  the 
requirements  of  the  CAA  and 
implementing  regulations  allow. 

Response:  The  1-hour  standard 
remains  in  effect  for  all  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  purpose  of  achieving  that 


NAAQS.  Congress  has  provided  the 
states  with  the  authority  to  choose  the 
measures  necessary-  to  attain  the 
NAAQS  and  EPA  cannot  second  guess 
the  .states'  choice  if  it  determines  that 
the  SIP  meets  the  requirements  of  the 
CAA.  EPA  believes  that  the  SIPs  for  the 
severe  areas  meet  the  requirements  for 
attainment  demonstrations  for  the  1- 
hour  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  control  requirements  might  be 
more  effective  for  attaining  the  8-hour 
standard  However.  EPA  generally 
believes  that  emission  controls 
implemented  to  attain  the  1-hour  ozone 
standard  will  be  beneficial  towards 
attainment  of  the  8-hour  ozone  standard 
as  well.  This  is  particularly  true 
regarding  the  implementation  of  NOx 
emission  controls  resulting  from  EPA's 
NOx  SIP  Call. 

Finally.  EPA  notes  that  although  the 
8-hour  ozone  standard  has  been  adopted 
by  the  EPA.  implementation  of  this 
standard  has  been  delayed  while  certain 
aspects  of  the  standard  remain  before 
the  United  States  Circuit  Court  of 
Appeals.  The  states  and  the  EPA  have 
yet  to  define  the  8-hour  ozone 
nonattainment  areas  and  the  EP.-\  has 
yet  to  issue  guidance  and  requirements 
for  the  implementation  of  the  8-hour 
ozone  standard. 

M.  Attainment  and  Post  '99  Rate  of 
Progress  Demonstrations 

Comment:  One  commenter  claims  that 
the  plans  fail  to  demonstrate  emission 
reductions  of  3%  per  year  over  each  3- 
year  period  between  November  1999 
and  November  2002:  and  November 
2002  and  November  2005.  and  the  2- 
year  period  between  November  2005 
and  Siovember  2007.  as  required  bv  42 
use  section  7511a(c)(2)(B)  The  states 
have  not  even  attempted  to  demonstrate 
compliance  with  these  requirements, 
and  EP.^  has  not  proposed  to  find  that 
they  have  been  met. 

The  EP.\  has  absolutely  no  authority 
to  waive  the  statutor>'  mandate  for  3% 
annual  reductions  The  statute  does  not 
allow  EPA  to  use  the  NOx  SIP  call  or 
126  orders  as  an  excuse  for  waiving  rate- 
of-progress  (ROPl  deadlines.  The 
statutor\'  ROP  requirement  is  for 
emission  reductions — not  ambient 
reductions.  Emission  reductions  in 
upwind  states  do  not  waive  the 
statutory  requirement  for  3%  annual 
emission  reductions  within  the 
downwind  nonattainment  area. 

Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for 
3%  annual  emission  reductions.  For 
many  areas.  EPA  did  not  propose 
approval  of  the  post-99  ROP 
demonstrations  at  the  same  time  as  EPA 
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propn.sod  action  on  the  area's  attainment 
demonstration   However,  for  the 
Milwaukee-Racine  area,  we  are 
finalizing  the  approval  of  both  in  this 
notice  Moreover.  EPA  has  not  provided 
that  area's  niav  reh'  on  upwind 
reduc:tion>  for  purposes  of  meeting  the 
ROP  requirements  Rather,  states  are 
relying  on  in-state  NOx  and  V'OC 
measures  for  meeting  the  ROP 
requirement. 

\  Attainment  and  Rate  of  Progress 
Demonstrations — Approval  of 
Demonstrations  That  Relv  on  State 
Commitments  or  State  Rules  for 
Emission  Limitations  To  Lower 
Emissions  in  the  Future  Not  Y'et 
Adopted  by  a  State  and/or  Approved  by 
EPA 

(Comment:  Several  commenters 
liisagreed  with  EPA's  proposal  to 
approve  states'  attainment  and  rate  of 
progress  demonstrations  because  (a)  not 
all  of  the  emissions  reductions  assumed 
in  the  demonstrations  have  actually 
taken  place,  (b)  are  reflected  in  rules  yet 
to  be  adopted  and  apprpved  bv  a  state 
and  approved  bv  EP.-\  as  part  of  the  SIP, 

(c)  are  c:redited  illegally  as  part  of  a 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP.  or 

(d)  the  commenter  maintains  that  EPA 
does  not  have  authoritv  to  accept 
enforceable  state  commitments  to  adopt 
measures  in  the  future  in  lieu  of  current 
adopted  measures  to  fill  a  near-term 
shortfall  of  reductions. 

With  respect  to  the  commitments 
tnim  Texas  for  the  Houston-Calveston 
Area,  the  commenters  contend  that  the 
56  tpd  gap  must  be  closed  now.  The 
commenters  are  concerned  that  Te.xas 
has  proposed  a  process  that  will  take 
three  more  years — until  at  2004 — to 
develop  and  adopt  the  final  control 
measures  needed  for  attainment. 
Deferred  adoption  and  submittal  are  not 
consistent  with  the  statutory  mandates 
and  are  not  consistent  with  the  CAA's 
demand  that  all  SIPs  contain 
enforceable  measures.  EPA  does  not 
have  authority  to  approve  a  SIP  if  part 
of  the  SIP  is  not  adequate  to  meet  all 
tests  for  approval.  Because  the  submittal 
consists  in  part  of  commitments.  Te.xas 
has  not  adopted  rules  implementing 
final  control  strategies,  and  the  plan 
includes  insufficient  reduction 
strategies  to  meet  the  emission 
reduction  goals  established  bv  the 
TNRCC.  Thus.  Texas  has  failed  to  adopt 
a  SIP  with  sufficient  adopted  and 
enforceable  measures  to  achieve 
attainment.  For  these  reasons,  the 
submittal  also  does  not  meet  the  NRDC's 
(  (insent  decree  definition  of  a  "full 
attainment  demonstration  SIP.  "  which 
obligates  EP.\  to  propose  a  federal 


implementation  plan  if  it  does  not 
approve  the  Houston-Galveston  SIP.  For 
these  reasons.  EPA  should  reject  the 
Houston-Galveston  SIP  and  impose 
sanctions  on  the  area  and  publish  a 
proposed  FIP  no  later  than  October  15, 
2001. 

Response:  While  at  the  time  the 
comment  was  submitted,  Wisconsin  had 
not  yet  adopted  and  submitted  all 
control  measures  necessary  to 
demonstrate  attainment,  the  state  has 
now  adopted  and  EPA  has  approved  all 
measures  relied  upon  in  the  attainment 
demonstration.  These  measures  will  be 
implemented  sufficiently  in  advance  of 
the  area's  attainment  date.  Thus,  the 
commenter's  concern  has  been 
addressed. 

Comments  received  in  response  to  the 
luly  2,  2001  proposed  approval. 

We  received  the  comments  below  in 
response  to  the  July  2,  2001  proposed 
approval  of  Wisconsin's  one-hour 
attainment  demonstration  SIP  revision. 

O.  Clarification  of  State  s  MOBILE6 
Commitment 

Comment:  The  proposed  approval 
contains  language  regarding  the 
commitment  to  recalculate  motor 
vehicle  emission  budgets  within  one 
year  from  the  formal  release  of  the 
M0BILE6  emissions  model.  The  state 
clarified  in  its  comment  letter  that  if  has 
committed  to  recalculate  only  the 
attainment  year  (2007)  emission  budget 
and  not  the  interim  rate-of-progress 
years  (2002  and  2005). 

Response:  EPA  concurs  with  the 
state's  clarification. 

P.  Mid-Course  Review 

Comriient:  The  commenter  restated 
the  need  for  MCRs  to  be  conducted  and 
submitted  in  2004,  after  the  NOx  SIPs 
have  been  implemented  and  also 
reiterated  the  states  commitment  to 
conduct  the  MCR  based  on  attainment 
year  emissions  calculated  using  the  new 
MOBILE6  emission  model. 

Response:  EPA  concurs  with  both 
aspects  of  the  comment.  See  related 
response  to  comment  K  above. 

IV.  Final  Rulemaking  Action. 

In  this  rulemaking  action,  we  are 
approving  Wisconsin's  one-hour  ozone 
attainment  demonstration  SIP  revision 
and  the  related  elements  submitted  on 
December  27,  2001,  supplemented  on 
May  28.  2001 ,  and  on  June  6.  2001. 
Specifically,  we  are  approving  (1)  the 
modeled  attainment  demonstration.  (2) 
the  NOx  reduction  rule,  (3)  the  revision 
to  the  NO\  waiver.  (4)  the  rule  to 
control  VOCs  from  industrial  solvent 
cleaning  operations.  (5)  the  rule 
requiring  VOC  controls  from  plastic 


parts  coating  operations.  (6)  the  SIP 
order  requiring  VOC  control  for  Flint 
Ink.  (7)  the  conformity  budgets  for  the 
2007  attainment  year,  until  such  time 
that  a  revised  budget  is  submitted  and 
found  adequate  for  conformity  purposes 
as  called  for  by  the  state  in  its 
commitment  to  recalculate  and  apply  a 
revised  budget  for  conformity  within 
one  vear  of  the  formal  release  of 
M0BILE6,  (8)  the  R.^CM  analysis,  (9) 
the  commitment  to  conduct  a  mid- 
course  review  of  the  attainment  status  of 
the  Lake  Michigan  area,  and  (10)  the 
post-1999  ROP  plan.  We  are  fully 
approving  the  attainment  demonstration 
as  meeting  the  requirements  of  sections 
182(c)(2)  and  (d)  of  the  Act. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibilitv 
Act  (5  I'.S.C.  §601  etseq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  dfies  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
goverrunents,  as  described  in  the 
L'nfunded  Mandates  Reform  Act  of  1996 
(Public  Law  104^).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or' 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
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and  responsibilities  established  by  the 
Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997),  because  it  is  not 
economicallv  significant. 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  15  U.S.C.  272 
note,  requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards.  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  meet  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 
As  required  bv  section  3  of  Executive 
Order  12988  (61  FR  4729,  Februar>^  7, 
1996).  in  issuing  this  rule.  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  Generals  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 
The  Congressional  Review  Act,  5 
use.  801  e(  seq..  as  added  by  the  Small 
Business  Regulator.'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  December  13,  2001. 


Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Januarv'  14.  2002  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  Oxides.  Ozone,  Volatile 
Organic  Compounds. 

Dated  October  15,  2001. 
David  A.  Ullrich. 
Deputy  Regional  Administmtor,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C  7401  et  seq. 

Sui>part  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(103)  to  read  as 
follows. 

§  52.2570    Identification  of  plan. 
*         •         *         •         ♦ 

(c)*   *   • 

(103)  On  December  27,  2000, 
Wisconsin  submitted  a  one-hour  ozone 
attainment  demonstration  plan  as  a 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP) 
Supplements  to  the  December  27.  2001 
plan  were  submitted  on  May  28.  2001. 
June  6.  2001.  and  August  29.  2001. 

(i)  Incorporation  by  reference. 

(A)  NR  400.02  as  published  in  the 
(Wisconsin)  Register.  January  15.  2001. 
No.  541  and  effective  February  1,  2001 

(B)  NR  422.02  as  published  in  the 
(Wisconsin)  Register.  August  2001.  No 
548  and  effective  September  1.  2001 

(C)  NR  422.04  as  published  in  the 
(Wisconsin)  Register.  August  2001.  No 
548  and  effective  September  1.  2001 

(D)  NR  422.083  as  published  in  the 
(Wisconsin)  Register.  August  2001.  No 
548  and  effective  September  1.  2001 


(E)  NR  422.135  as  published  in  the 
(Wisconsin)  Register,  August  2001.  No. 
548  and  effective  September  1.  2001. 

(F)  NR  423  02  as  published  in  the 
(Wisconsin)  Register.  January  15.  2001. 
No.  541  and  effective  Februarv  1 .  2001 

(G)  NR  423.035  as  published  in  the 
(Wisconsin)  Register.  January  15.  2001, 
No.  541  and  effective  Februarv  1.  2001 

(H)  NR  428.01  as  published'in  the 
(Wisconsin)  Register.  January  15.  2001. 
No.  541  and  effective  Februarv  1.  2001. 

(I)  NR  428.02  as  published  in  the 
(Wisconsin)  Register,  January  15.  2001. 
No,  541  and  effective  Februarv  1.  2001 

(I)  NR  428  04  as  published  in  the 
(Wisconsin)  Register.  Januan.-  15.  2001. 
No.  541  and  effective  Februarv  1.  2001. 

(K)  NR  428.05  as  publishedin  the 
(Wisconsin)  Register.  January  15.  2001. 
No.  541  and  effective  Februarv  1,  2001. 

(L)  NR  428.07  as  published'in  the 
(Wisconsin)  Register.  Januar}'  15.  2001. 
No.  541  and  effective  Februarv  1,  2001 

(M)  NT?  428.08  as  published  in  the 
(Wisconsin)  Register.  January  15.  2001. 
No.  541  and  effective  Februarv  1.  2001 

(N)  NR  428.09  as  published'in  the 
(Wisconsin)  Register.  January  15.  2001 
No.  541  and  effective  Februan'  1.  2001 

(O)  NR  428.10  as  published'in  the 
(Wisconsin)  Register.  January  15.  2001 
No.  541  and  effective  Februarv  1.  2001 

(P)  NR  428.11  as  published'in  the 
(Wisconsin)  Register.  January  15.  2001 
No.  541  and  effective  Februan'  1.  2001 

(Q)  NR  439.04(5)(a)  as  published  in 
the  (Wisconsin)  Register.  August  2001. 
No.  548  and  effective  September  1. 
2001. 

(R)  N'R  439  096  as  published  in  the 
(Wisconsin)  Register,  January  15.  2001. 
No.  541  and  effective  Februarv  1.  2001 

(S)  NR  484.04  as  published'in  the 
(Wisconsin)  Register.  August  2001.  No 
548  and  effective  September  1.  2001. 

(T)  A  Consent  Order.  No  ,\M-00-01, 
signed  and  effective  September  7.  2000 
The  Order,  issued  by  the  Wisconsin 
Department  of  Natural  Resources. 
establishes  Reasonably  Available 
Control  Requirements  for  ink 
manufacturing  operations  at  Flint  Ink, 
located  in  Milwaukee. 

(ii)  .\dditional  material 

(A)  A  letter  from  Lloyd  Eagan.  to 
Chervl  Newton  dated  May  28.  2001, 
providing  clarifications  and  a 
commitment  relative  to  the  state's  one- 
hour  ozone  SIP  revision  submittal 

(B)  A  letter  and  attachments  from 
Llovd  Eagan  to  David  Ullrich,  dated 
June  6.  2001  providing  supplemental 
information  for  the  state's  reasonably 
available  contrnl  measures  analysis. 

3  Section  52  2585  is  amended  by 
adding  paragraph  (p)  to  read  as  follows 

§52.2585    Control  strategy:  Ozone. 
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Ip)  Appriivdl — C)n  December  27,  2000, 
\Vi,sc:onsin  submitted  a  one-hour  ozone 
attainment  demonstration  plan  as  a 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP). 
Supplements  to  the  December  27,  2001 
plan  were  submitted  on  Mav  28.  2001. 
lune  6.  2001,  and  August  29,  2001.  This 
plan  includes  a  modeled  demonstration 
of  attainment,  rules  for  the  reduction  of 
ozone  precursor  emissions,  a  plan  to 
reduce  ozone  precursor  emissions  by 
three  percent  per  year  from  2000  to 
2007.  an  analysis  of  reasonably 
achievable  control  measures,  an  analysis 
I  if  transportation  conformity  budgets,  a 
re\'ision  of  the  waiver  for  emission  of 
oxides  of  nitrogen,  and  commitments  to 
conduct  a  mid-course  review  of  the 
areas  attainment  status  and  to  use  the 
new  MOBILE6  emissions  model. 

IKR  Doc.  01-27721  Filed  11-9-01;  8:45  am] 

BILLING  CODE  6SS0-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI 36-2;  FRL-7088-5] 

Approval  and  Promulgation  of  Air 
Quality  Plans;  Indiana;  Ozone 

AGENCY:  Environmental  Protection 
Agencv  (EPA). 
ACTION;  Final  rule. 


SUMMARY;  The  EPA  is  fully  approving 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM)' for  attainment  of 
the  1-hour  ozone  standard  in  the 
Chicago-Gar\-Ldk.e  County  ozone 
nonattainment  area.  These  SIP  revisions 
are  required  by  Section  182  of  the  Clean 
Air  Act.  This  action  approves  the 
following:  An  ozone  attainment 
demonstration;  a  plan  demonstrating 
how  progress  in  emission  reductions 
will  be  achieved  by  specified  milestone 
years  through  the  area's  attainment  date 
of  2007  (i  e.  a  post-1999  Rate  of  Progress 
Plan  (ROP));  a  contingency  measures 
plan  for  both  the  ozone  attainment 
demonstration  and  the  post-1999  ROP 
plan;  a  reasonably  available  control 
measure  (RACM)  analysis;  NOx  waiver 
revisions;  motor  vehicle  emissions 
budgets;  and  commitments  to  complete 
a  mid-course  review  and  to  recalculate 
the  motor  vehicle  emissions  budgets 
using  MOBILE6.  ALso.  EPA  is 
incorporating  into  the  SIP  a  portion  of 
an  agreed  order  between  U.S.  Steel 
(currently  USX  Corporation)  and  the 
IDEM  to  establish  a  coke  plant  process 
water  treatment  plant  at  its  Gary  Works. 


We  proposed  approval  of  these  SIP 
revision  elements  on  August  3.  2001  (66 
FR  40802). 

DATES:  This  final  rule  is  effective 
Decemb«^r  13.  2001. 

ADDRESSES:  You  can  access  copies  of  the 
SIP  revision  request  and  documents 
relevant  to  this  rulemaking  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  Region  5,  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604.  (We 
recommend  that  you  telephone  Patricia 
Morris  at  (312)  353-8656  before  visiting 
the  Region  5  Office), 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604.  Telephone  number  (312)  353- 
8656,  morris.patricia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we.  "  "us."  or  "our  "  are  used,  we  mean 
EPA. 

The  supplemental  information  is 
organized  in  the  following  order: 

I.  What  Is  EPA  Approving  In  This  Action? 

II.  What  Previous  Action  Has  Been  Taken  Or 

Proposed  On  This  SIP  Revision? 

III.  Are  There  Related  Elements  that  Need  to 

be  Federally  Approved? 

IV.  What  Public  Comments  were  Received  on 

the  Proposed  Approval  oflndiana's  1- 
hour  Ozone  Attainment  Demonstration? 

A.  Contiments  on  the  August  3.  2001. 
proplosal. 

B.  Conjments  on  the  December  16,  1999. 
proposed  conditional  approval. 

V.  Final  Rulemaking  Action. 

VI  Administrative  Requirements. 

I.  What  Is  EPA  Approving  in  This 
Action? 

The  EPA  is  approving  SIP  revisions 
submitted  by  the  State  of  Indiana  on 
December  21.  2000,  for  purposes  of 
attainment  of  the  1-hour  ozone  standard 
in  the  Chicago-Gary-Lake  County  ozone 
nonattainment  area  (the  Indiana  portion 
of  this  bi-state  ozone  nonattainment  area 
includes  Lake  and  Porter  Counties. 
Indiana).  We  are  approving  (1)  an  ozone 
attainment  demonstration 
demonstrating  attainment  by  2007.  (2)  a 
post-1999  ozone  ROP  plan  with 
associated  ROP  conformity  budgets,  (3) 
a  revision  to  the  NOx  waiver.  (4)  a 
contingency  measures  plan  for  both  the 
ozone  attainment  demonstration  and  the 
post-1999  ROP  plan.  (5)  the  motor 
vehicle  emissions  budgets  for  the  2007 
attainment  year,  until  such  time  that  a 
revised  budget  is  submitted  and  found 
adequate  for  conformity  purposes  as 
called  for  by  the  state  in  its  commitment 
to  recalculate  and  apply  a  revised 


budget  for  conformity  within  two  years 
of  th^?  formal  release  of  MOBILE6.  (6)  a 
R.ACM  analysis.  (7)  a  commitment  to 
conduct  a  mid-course  review  of  the 
ozone  attainment  plan,  and  (8)  an 
agreed  order  between  U.S.  Steel 
(currently  USX  Corporation)  and  the 
IDEM  signed  by  IDEM  on  March  22, 
1996,  which  requires  U.S.  Steel  to 
establish  a  coke  plant  process  water 
treatment  plant  at  its  Gary  Works. 
Today's  action  finalizes  full  approval  of 
Indiana's  1-hour  ozone  attainment 
demonstration  SIP  revision  as  meeting 
the  requirements  of  sections  182(c)(2) 
and  (d)  of  the  Clean  Air  Act  (CAA). 

II.  What  Previous  Action  Has  Been 
Taken  or  Proposed  on  This  SIP 
Revision? 

EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  Indiana  ozone 
attainment  demonstration  SIP  for  the 
Lake  and  Porter  Counties  portion  of  the 
Chicago  ozone  nonattainment  area  on 
December  16,  1999  (64  FR  70514).  In 
that  NPR.  we  proposed  to  conditionally 
approve  the  1-hour  ozone  attainment 
demonstration  SIP  revision  submitted 
by  Indiana  on  April  30,  1998.  This 
proposed  conditional  approval  was 
based  on  the  State's  submitted  ozone 
modeling  analysis  and  the  State's 
commitments  to  adopt  and  submit  a 
final  ozone  attainment  demonstration 
and  a  post-1999  ROP  plan,  including  the 
necessary  State  air  pollution  control 
regulations,  by  December  31,  2000.  We 
proposed,  in  the  alternative,  to 
disapprove  this  attainment 
demonstration  plan,  if.  by  December  31. 
1999,  the  State  did  not  select  an 
emissions  control  strategy  associated 
with  its  submitted  ozone  modeling 
analysis  and  submit  adequate  motor 
vehicle  emissions  budgets  for  VOC  and 
NOx  for  the  ozone  nonattainment  area 
that  complied  with  EPA's  conformity 
regulations  and  that  supported 
attainment  of  the  1-hour  ozone 
standard.  We  also  provided  that  the 
State  should  submit,  by  December  31. 
1999,  an  enforceable  commitment  to 
conduct  a  mid-course  review  of  the 
ozone  attainment  plan  in  2003. 

The  State  met  the  submittal 
requirements  of  the  proposed 
conditional  approval,  and  submitted  a 
final  ozone  attainment  demonstration 
and  post- 1999  ROP  plan  on  December 
21.  2000. 

Since  the  State  largely  replaced  the 
April  30.  1998  ozone  attainment 
demonstration  in  the  December  21.  2000 
submittal,  the  August  3,  2001  NPR 
primarily  focused  on  the  more  recent 
ozone  attainment  demonstration.  As 
such,  this  final  rule  also  focuses  on  the 
December  21,  2000  version  of  the  ozone 
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attainment  demonstration  and  the 
comments  received  on  EPA's  August  3. 
2001  proposal.  This  notice  of  final 
rulemaking  (NFR).  however,  also 
addresses  the  public  comments  received 
with  regard  to  the  December  16,  1999 
NPR. 

The  attainment  demonstration  we  are 
approving  today  demonstrates 
attainment  of  tbe  1-hour  ozone  standard 
by  the  2007  attainment  year. 

III.  Are  There  Related  Elements  That 
Need  To  Be  Federally  Approved? 

There  are  a  number  of  related 
elements  which  are  part  of  the  ROP  and 
attainment  demonstration.  These  related 
elements  are  detailed  in  this  section 
along  with  the  citations  for  approval. 
Several  elements  ha\e  been  acted  upon 
in  final  form  by  EPA  in  previous  notices 
and  several  are  being  acted  upon  in 
today's  notice. 

The  attainment  demonstration  SIP 
revision  depends  significantly  on  the 
new  NOx  emission  reductions  resulting 
from  the  implementation  of  NOx 
emission  control  regulations  for  major 
EGUs,  major  non-EGU  boilers  and 
turbines,  and  major  cement  kilns.  Other 
State  emission  control  regulations, 
applicable  in  Lake  and  Porter  Counties, 
affecting  the  attainment  of  the  ozone 
standard  and  the  post-1999  ROP  in  the 
ozone  nonattainment  area  have 
previously  been  adopted  by  the  State 
and  approved  bv  the  EPA. 

On  September  27.  2001  EPA  signed 
the  final  rule  approving  Indiana's  NOx 
emission  control  regulations  for  major 
EGUs,  major  non-EGU  boilers  and 
turbines,  and  major  cement  kilns.  The 
approval  of  these  State  NOx  control 
rules  is  being  addressed  in  a  separate 
rulemaking  action. 

In  the  September  14,  2001  Federal 
Register  (66  FR  47887)  EPA  approved 
Indiana's  Cold  Cletmer  Degreasing  rule 
(326  lAC  8-3-8).  This  rule  and  the 
reductions  from  this  rule  are  part  of  the 
ROP  and  contingency  measure 
reductions.  The  approval  was  effective 
on  October  15,  2001. 

In  today's  notice  EPA  is  taking  final 
action  on  the  post-1999  ROP  plan.  EPA 
is  also  taking  final  action  on  all 
outstanding  contingency  plan 
requirements.  As  proposed  in  the 
August  3,  2001  notice,  the  current  ROP 
plan  is  adequate  to  cover  the  prior 
contingency  requirements.  The  post- 
1999  ROP  plan  meets  all  outstanding 
contingency  plan  requirements,  and  the 
State  has  met  all  contingency  planning 
requirements.  As  noted  in  the  August 
proposal,  the  post-1999  ROP  plan 
contains  excess  emission  reductions 
sufficient  to  provide  contingency 
measures  for  the  15  percent  and  post- 


1996  ROP  plans.  It  is  therefore  not 
necessary  for  the  State  to  revisit  the 
contingency  plans  for  the  15  percent 
ROP  plan  and  the  post-1996  ROP  plan. 
In  this  action  EPA  is  approving 
contingency  requirements  for  those 
plans  as  effectively  being  met  by  the 
current  ROP  and  contingency  plans. 

Other  related  SIP  actions  are  being 
acted  upon  in  this  final  notice  These 
include  the  Mid-Course  Review 
Commitment  from  IDEM,  and  the 
commitment  to  recalculate  the  mobile 
source  transportation  conformity 
budgets  within  one  or  two  years  after 
MOBILE6  is  officially  released. 

Indiana  committed  to  revise  within 
two  years  after  the  official  release  of 
MOBILE6.  the  2007  attainment 
demonstration  budgets  and  to  revise  the 
ROP  conformity  budgets.  The  State  air 
agency  (IDEM)  has  discussed  the 
commitment  with  the  transportation 
community  and  has  discussed  the  fact 
that  no  new  conformity  determinations 
can  be  made  in  the  second  year  of  the 
commitment  without  an  adequate 
MOIBLE6  budget.  As  we  proposed  on 
July  28,  2000  (65  FR  46383).  the  final 
approval  action  we  are  taking  today  on 
the  2007  attainment  dem.onstration 
budgets  will  be  effective  for  conformity 
purposes  only  until  revised  motor 
vehicle  emissions  budgets  are  submitted 
and  we  have  found  them  adequate.  In 
other  words,  the  budgets  we  are 
approving  today  as  part  of  the 
attainment  demonstration  will  apply  for 
conformity  purposes  only  until  there  are 
new,  adequate  budgets  consistent  with 
the  States'  commitments  to  revise  the 
budgets  The  revised  budgets  will  apply 
for  conformity  purposes  as  soon  as  we 
find  them  adequate. 

We  are  limiting  the  duration  of  our 
approval  in  this  manner  because  the 
States  have  committed  to  revise  them. 
Therefore,  once  we  have  confirmed  that 
the  revised  budgets  are  adequate,  they 
will  be  more  appropriate  than  the 
budgets  we  are  approving  for  conformity 
purposes  now  If  the  revised  budgets 
raise  issues  about  the  sufficiency  of  the 
attainment  demonstration,  EPA  will 
work  with  States  on  a  case-by-case 
basis. 

In  this  notice  EPA  is  approving  the 
mobile  source  emissions  budgets 
submitted  with  both  the  post- 1999  ROP 
and  the  attainment  demonstration.  The 
budgets  for  the  2007  attainment  year  are 
9.4  TPD  of  VOC  and  24.29  TPD  of  NOx 
The  VOC  budget  for  the  ROP  for  2002 
is  13.13  TPD  and  the  VOC  budget  for 
2005  is  10.99  TPD.  These  budgets  were 
found  adequate  effective  June  13,  2001, 
as  posted  on  the  EPA  website  at 
ww^w. epa.gov/otaq/traq  (once  there, 
click  on  the  "conformitv  "  button). 


The  Mid-Course  Review  commitment 
and  MOBILE6  commitment  are 
discussed  in  detail  in  the  August  3, 
2001,  proposed  rulemaking.  In  today's 
action,  EPA  is  approving  the 
commitments  to  conduct  a  Mid-Course 
Review  and  to  revise  the  motor  vehicle 
emissions  budgets. 

All  required  State  emission  control 
regulations  and  related  SIP  elements 
needed  to  support  the  ozone  attainment 
demonstration  and  the  post-1999  ROP 
plan  have  been  approved  bv  the  EPA. 

I\'.  Did  We  Receive  Public  Comments 
on  the  Proposed  Approval  oflndiana's 
1-Hour  Ozone  Attainment 
Demonstration? 

We  published  a  proposed  approval  of 
Indiana's  1-hour  ozone  attainment 
demonstration  SIP  revision  on  August  3, 
2001  (66  FR  40802).  The  public 
comment  period  closed  on  September  4. 
2001.  We  received  one  set  of  comments 
on  the  proposed  rulemaking.  Although 
the  comments  were  not  sent  to  the 
person  listed  in  the  Federal  Register 
notice  as  the  one  to  receive  comments, 
we  determined  that  the  commenter 
intended  to  submit  them  in  respect  to 
the  proposal  and.  thus  are  responding  to 
the  comments  here  A  closely  related 
rulemaking  was  published  on  December 
16.  1999  (64  FR  70514).  In  that  notice, 
we  proposed  conditional  approval  of  an 
earlier  1-hour  ozone  attainment 
demonstration,  submitted  by  Indiana  on 
April  30.  1998.  We  received  a  number 
of  comments  on  the  December  1999 
proposed  rulemaking  The  1-hour  ozone 
attainment  demonstration  SIP  revision 
package  submitted  by  Indiana  in 
December  2000  essentially  replaced 
their  earlier  1998  submittal.  Flowever.  in 
this  final  rulemaking,  we  also  address 
the  relevant  comments  received  on  our 
December  1999  proposed  conditional 
approval. 

A  Comments  on  the  August  3,  2001 
Proposal 

Comment:  The  commenter  states  that 
the  plan  represents  a  very  important 
step  forward  for  improving  air  quality  in 
Lake  and  Porter  Counties.  Indiana  and 
that  they  have  long  advocated  that 
LaPorte  County  (to  the  east  of  Porter 
County)  should  also  be  designated  as 
nonattainment  and  included  in  the  SIP. 

Response  The  USEPA  agrees  that  the 
attainment  demonstration  plan 
represents  an  important  step  forward  for 
improving  air  quality  in  Lake  and  Porter 
Counties  and  indeed  for  improving  air 
quality  in  the  entire  Lake  Michigan 
basin. 

The  commenter's  statement  that 
LaPorte  County  should  be  designated 
nonattainment  is  outside  the  scope  of 


I 
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this  rulemaking.  This  rulemaking 
addresses  the  approvability  i)f  the  1- 
hour  oznne  attainment  demonstration 
for  the  existing  nonattainment  area  and 
does  not  address  redesignating  existing 
areas,  Although  LaPorte  County  has 
experienced  exceedances  of  the  1-hour 
standard,  it  is  not  monitoring 
nonattainment  for  the  1-hour  ozone 
standard.  During  the  past  three  years 
(1998  through  2000)  the  monitoring  in 
LaPorte  County  recorded  only  one 
exceedance  day.  LaPorte  County  would 
need  to  experience  more  than  three 
exceedance  days  over  a  three-year 
period  to  violate  the  1-hour  ozone 
standard.  Nor  does  the  preliminary  2001 
ozone  monitoring  data  indicate  a 
violation  of  the  l-ht)ur  standard. 
Therefore,  the  monitoring  data  does  not 
indicate  that  LaPorte  County  should  be 
designated  nonattainment  for  the  1-hour 
standard  Moreover.  EPA  sees  no  need 
to  include  LaPorte  County  as  part  of  the 
Chicago  nonattainment  area.  It  is 
important  to  note  that  LaPorte  County  is 
part  of  the  Lake  Michigan  modeling 
domain  which  has  been  modeled  as  part 
of  the  Chicago-Gary-Lake  County 
attainment  demonstration  modeling. 
Thus,  the  ozone  modeling  for  the 
Chicago  and  Milwaukee  nonattainment 
areas  (Indiana.  Illinois  and  Wisconsin) 
indicates  that  the  SIPs  for  these  areas 
are  expected  to  reduce  emissions  to  an 
extent  that  the  entire  domain  will  be 
attaining  the  1-hour  ozone  standard. 

Comment  A  commenter  has  been  an 
active  participant  in  the  Indiana  NO^ 
rulemaking  which  will  provide 
important  contributions  to  meeting  the 
1-hour  ozone  standard.  The  commenter 
would  like  to  be  notified  if  EPA  does 
not  approve  the  rules  or  if  they  are 
approved  with  conditions. 

Response  The  NOx  SIP  rules 
submitted  by  Indiana  in  final  form  on 
August  20,  2000.  were  proposed  for 
approval  by  the  EPA  on  lulv  2.  2001,  (66 
FR  34864)  The  final  rule  approving 
these  State  rules  was  signed  by  the  EPA 
on  September  27,  2001  and  will  be 
published  in  a  separate  rulemaking 
action. 

Comment:  The  commenter  urges  the 
EPA  to  recommend  that  Indiana  use  the 
deterministic  test  for  the  required  ozone 
attainment  demonstration  The 
commenter  also  urges  both  EPA  and 
IDEM  to  provide  for  adequate,  local 
public  information  and  opportunitv  for 
comment  on  the  mid-course  review  now 
promised  for  the  end  of  2004. 

Response  As  noted  in  the  August  3. 
2001  NPR  (66  FR  40802).  Indiana  has 
demonstrated  attainment  of  the  1-hour 
ozone  standard  using  the  UAM.  Indiana 
used  UAM  data  and  a  statistical 
approach,  as  defined  in  EPA's  June  1996 


Guidance  on  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone 
NAAQS  (EPA-454/B-95-007),  to 
demonstrate  attainment  of  the  1-hour 
ozone  standard  in  the  Chicago-Gary- 
Lake  County  nonattainment  area  by 
November  15,  2007. 

The  commenter  is  objecting  to  the 
State  demonstrating  attainment  of  the  1- 
hour  ozone  standard  via  procedures 
differing  from  the  deterministic  test  as 
discussed  in  the  June  1996  guidance. 
However,  as  discussed  in  more  detail  in 
the  lune  1996  guidance  and  elsewhere 
in  this  final  rule,  the  deterministic  test 
is  not  the  only  attainment 
demonstration  test  supported  by  the 
attainment  demonstration  requirements 
of  the  CAA.  The  CAA  is  not  prescriptive 
as  to  the  specific  nature  of  the 
attainment  demonstration,  other  than 
that  the  use  of  a  photochemical 
dispersion  model,  such  as  UAM,  is 
required  for  serious  and  above  ozone 
nonattainment  areas.  The  CAA  does  not 
prevent  the  consideration  of  additional 
data  to  support  the  attainment 
demonstration.  In  addition,  the  EPA  has 
found  that  the  simple  use  of  the 
photochemical  dispersion  model 
through  only  the  deterministic  test  may 
not  be  appropriate  for  some  areas. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
a  deterministic  test  or  a  statistical  test. 
Under  the  deterministic  test,  a  predicted 
concentration  above  0.124  parts  per 
million  (ppm)  ozone  indicates  that  the 
area  is  expected  to  exceed  the  standard 
in  the  attainment  year  and  a  prediction 
at  or  below  0.124  ppm  indicates  that  the 
area  is  expected  to  not  exceed  the 
standard.  Under  the  statistical  test, 
attainment  is  demonstrated  when  all 
predicted  (i.e.,  modeled)  1-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at.  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled).' 

In  1996,  EPA  issued  guidance  *  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App.  W.  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e..  the 
statistical  test  described  above),  to 
consider  the  areas  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances. 


'  Guidance  on  the  Us«  Of  Modeled  Results  to 
Dpmonstrjtp  Attainment  of  the  Uzone  NAAQS. 
i:PA^54/p-95-007,  |une  1996. 

'  Ibid. 


and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g..  changes  in  the  predicted 
frequency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value):  actual  observed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data):  estimated  emissions 
trends:  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

EPA  nas  applied  WOE  determinations 
to  all  of  the  current  demonstrations 
under  proposal,  although  except  for  the 
Chicago-Gary-Lake  County  and 
Milwaukee  attainment  demonstrations, 
the  modeling  results  submitted  do  not 
pass  the  recommended  "modeled 
attainment  test.'  These  determinations 
were  made  based  on  EPA's  best 
understanding  of  the  problem  and  relied 
on  a  qualitative  assessment  as  well  as 
quantitative  assessments  of  the  available 
information. 

With  regard  to  the  commitment  for  a 
Mid-Course  Review  and  public  input  on 
the  MCR.  EPA  intends  to  issue  guidance 
to  the  States  on  the  MCR.  We  appreciate 
the  commenter's  concern  that  the  public 
remain  informed  including  the 
opportunity  for  comment  on  the  mid- 
course  review.  We  will  consider  your 
request  as  the  guidance  to  the  States  is 
drafted  and  finalized. 

Comment:  A  commenter  agrees  with 
EPA's  decision  to  revisit  the  existing 
NOx  waiver.  That  waiver  was 
strenuously  objected  to  by  a  number  of 
local  and  regional  organizations.  The 
commenter  urges  EPA  to  remove  the 
waiver  for  Reasonably  Available  Control 
Technology  (RACT).  New  Source 
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Review  (NSR).  transportation  and 
genera]  conformity  and  Inspection  and 
Maintenance  (I/M)  for  Lake  and  Porter 
Counties. 

Response:  EPA  has  carefully 
reconsidered  the  basis  for  the  NOx 
waiver  for  the  Chicago-Gary-Lake 
County  area  both  in  the  notice  which 
proposed  approval  of  the  attairxment 
demonstration  and  also  in  this  notice.  It 
should  be  noted  that  the  August  3.  2001 
proposed  rule  (66  FR  40802)  proposed 
to  change  the  basis  for  the  continuance 
of  the  NOx  waiver  from  an  ozone 
benefit/dis-benefit  basis  to  an  avoidance 
of  excess  NOx  emissions  reduction  basis 
under  section  182(f)(2)  of  the  CAA. 
Since  the  State  has  demonstrated 
attainment  of  the  1-hour  ozone  standard 
without  the  use  of  all  possible  NOx 
emission  controls,  the  State,  under 
section  182(f)(2)  of  the  CAA  qualifies  for 
a  NOx  emissions  control  waiver  for 
those  NOx  controls  not  relied  on  in  the 
ozone  attainment  demonstration.  Since 
the  State  does  not  relv  on  NOx  emission 
reductions  from  NOx  R^^CT.  NOx  NSR. 
and  certain  mobile  source  emission 
controls  under  I/M  and  conformity  in 
the  ozone  attainment  demonstration  for 
the  Chicago-Gary-Lake  County  ozone 
nonattainment  area,  the  area  qualifies 
for  a  NOx  waiver  of  these  NOx  emission 
controls.  The  determination  that  certain 
control  measures  are  "excess  "  is  based 
on  the  attainment  demonstration  and  is 
independent  of  the  ozone  impacts  of  the 
control  measures  subject  to  the  NOx 
waiver.  Therefore,  even  if  ozone  control 
benefits  are  achievable  from  some  of 
these  NOx  controls,  this  is  not  a  basis 
for  denying  or  withdrawing  the  NOx 
waiver  for  these  emission  control 
measures 

B.  Comments  Received  on  the  December 
16,  1999.  Proposed  Conditional 
Approval 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response:  EPA's  adequacy  process  for 
these  SIPs  has  been  completed,  and  we 
have  found  the  motor  vehicle  emissions 
budgets  in  all  of  these  SIPs  to  be 
adequate.  We  have  already  responded  to 
any  comments  related  to  adequacy 
when  we  issued  our  adequacy  findings, 
and  therefore  we  are  not  listing  the 
individual  comments  or  responding  to 
them  here.  Our  findings  of  adequacy 
and  responses  to  comments  can  be 
accessed  at  wTvw.epa  goi/ofaq/fraq 
(once  there,  click  on  the  "conformity" 
button). 


Comment:  A  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  8-hour  ozone 
NA^^QS  because  the  Administrator 
deemed  attaining  the  1-hour  ozone 
NAAQS  is  not  adequate  to  protect 
public  health.  Therefore,  EPA  must 
ensure  that  measures  be  implemented 
now  that  will  be  sufficient  to  meet  the 
1-hour  standard  and  that  make  as  much 
progress  toward  implementing  the  8- 
hour  ozone  standard  as  the 
requirements  of  the  CAA  and 
implementing  regulations  allow. 

Response:  Although  the  8-hour  ozone 
standard  has  been  adopted  by  the  EPA. 
implementation  of  this  standard  has 
been  delayed  while  certain  aspects  of 
the  standard  remain  before  the  United 
States  Circuit  Court  of  Appeals  The 
States  and  the  EPA  have  yet  to  define 
the  8-hour  ozone  nonattainment  areas 
and  the  EPA  has  yet  to  issue  guidance 
and  requirements  for  the 
implementation  of  the  8-hour  ozone 
standard.  In  the  meantime,  it  is  assumed 
by  the  EPA  that  emission  controls 
implemented  to  attain  the  1-hour  ozone 
standard  will  be  beneficial  towards 
attainment  of  the  8-hour  ozone  standard 
as  well.  This  is  particularly  true 
regarding  the  implementation  of  NOx 
emission  controls  resulting  from  EPA's 
NOx  SIP  call. 

Comment  A  commenter  asks  that 
EPA  require  full  compliance  with 
regulatory  requirements  now  in  place 
that  govern  the  development  of 
attainment  strategies,  and  rigorous 
implementation  of  statutory- 
requirements  for  RACT  and  R.'\CM. 

Response:  As  noted  in  responses  to 
other  comments  in  this  final  rule  and  in 
the  August  3.  2001  proposed  rule,  the 
Indiana  SIP  meets  the  CAA 
requirements  for  the  implementation  of 
RACM.  In  addition,  it  is  noted  that  the 
State  of  Indiana  has  implemented  all 
required  RACT  controls  for  VOC  sources 
in  the  ozone  nonattainment  areas  in 
Indiana.  As  noted  elsewhere  in  this  final 
rule  and  in  the  August  3.  2001  proposed 
rule,  the  Chicago-Gary- Lake  County 
nonattaiment  area  is  currently  covered 
by  a  waiver  from  NOx  RACT  controls. 

Section  172(c)(1)  of  the  CA.^  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  section  172(c)(1).  See  57 
FR  13498.  13560.  In  that  guidance.  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered  to 
be  RACM.  EPA  also  indicated  in  that 
guidance  that  States  should  consider  all 
potentially  available  emission  control 


measures  to  determine  whether  thev  are 
potentially  available  for  implementation 
in  an  area  and  whether  they  would 
advance  the  attainment  dale.  Further, 
States  should  indicate  m  their  SIPs 
whether  emission  rfintrol  measures 
considered  were  reasonably  available  or 
not.  and.  if  measures  are  reasonably 
available,  they  must  be  adopted  by  the 
States  as  R.ACM  Finally .  EPA  indicated 
that  States  could  reject  emission  control 
measures  as  not  being  R.^CM  because 
they  would  cause  substantial 
widespread  and  long-term  adverse 
impacts,  or  would  be  economically  or 
technologically  infeasible  The  EPA  also 
issued  a  recent  memorandum  re- 
confirming the  principles  in  the  earlier 
guidance.  The  newer  memorandum  is 
titled.  "  Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  .Areas.'  from  lohn  S. 
Seitz.  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November  30. 
1999  Web  site  Planning  and  Standards, 
November  30,  1999  Web  site:  http:// 
\^-HM' epa.gov/ttn/oarpg/tlpgm  html. 

As  noted  in  the  August  3.  2001 
proposed  rule,  the  State's  SIP  has 
addressed  the  implementation  of 
RACM.  and  we  have  determined  that 
the  SIP  adequately  meets  the  RACM 
requirements  of  the  C.A.\  We  addressed 
the  implementation  of  emission  control 
measures  in  the  Lake  and  Porter  County 
area  for  both  mobile  and  stationary 
sources.  We  determined  that  the  State 
could  not  significantly  advance  the  1- 
hour  ozone  standard  attainment  date 
through  the  implementation  of  emission 
controls  not  already  adopted  bv  the 
State.  In  addition,  as  we  noted  in  the 
August  3.  2001  proposed  rule,  although 
we  encourage  areas  to  implement 
available  RACM  as  potentially  cost- 
effective  methods  to  achieve  emission 
reductions  in  the  short  term,  we  do  not 
believe  that  section  172(c)(1)  of  the  CAA 
requires  implementation  of  potential 
IL^CM  measures  that  either  needlessly 
require  costly  implementation  efforts  or 
produce  relathely  small  emissions 
reductions  that  will  not  be  sufficient  to 
allow  an  area  to  achieve  attairunent  in 
advance  of  full  implementation  of  all 
other  required  measures. 

In  addition  to  emission  control 
measures  already  implemented  locally, 
Indiana  relies  in  large  part  on  emission 
reductions  from  outside  of  the  area 
resulting  from  EPA's  NOx  SIP'call  rule 
or  section  126  NOx  rule  (65  FR  2674. 
January  18,  2000)  to  reach  attainment  nf 
the  ozone  standard.  In  the  NOx  SIP  call 
(63  FR  57356).  we  concluded  that  NOx 
emission  reductions  from  various 
upwind  States  were  necessary  to 
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provide  for  timely  attainment  of  the  1- 
hour  ozone  standard  in  nonattainment 
areas  in  various  downwind  States, 
including  Indiana  on  both  counts.  The 
NO\  SIP  call  established  requirements 
for  control  of  sources  of  significant 
emissions  in  the  relevant  upwind  States. 
These  NO\  emission  reductions  are  not 
expected  to  be  fullv  implemented  until 
May  2004 

The  ozone  attainment  demonstration 
for  Indiana  indicates  that  the  ozone 
reduction  benefit  expected  to  be 
achieved  from  the  regional  NOx 
emission  reductions  is  substantial.  We 
have  seen  no  evidence  for  similar  ozone 
benefits  resulting  from  Indiana-specific 
emission  controls  not  already  adopted 
by  the  State  that  would  significantly 
advance  the  attainment  date  for  the 
Chicago-Gary-Lake  County  ozone 
nonattainment  area  earlier  than  2007. 
Therefore,  EPA  concludes,  based  on  the 
available  documentation,  that  the 
emission  reductions  from  additional 
emission  control  measures  will  not 
advance  attainment,  and,  thus,  none  of 
the  possible  additional  emission  control 
measures  can  be  considered  to  be  RACM 
for  the  purposes  of  section  1 72(c)(  1 )  of 
the  CCA 

Given  the  above,  it  is  concluded  that 
Indiana  has  met  the  requirements  for 
RACT  and  R.\CM  as  requested  by  the 
commenter 

Comment:  The  commenter  states  that 
none  of  the  air  quality  plans  for  severe 
ozone  nonattainment  areas  demonstrate 
attainment  in  the  manner  required  by 
section  182(c)(2)(A)  of  the  CAA.  Each 
States  photochemical  grid  modeling 
clearly  predicts  continued 
nonattainment  of  the  1-hour  ozone 
standard,  with  predicted  ozone  peak 
concentrations  well  above  the  NAAQS. 
The  Weight-Of-Evidence  (WOE) 
approach  does  not  satisfy  the  CAA's 
mandate  to  assure  attainment  of  the 
ozone  standard  by  the  deadline,  nor 
does  it  comply  with  the  requirement  of 
a  modeled  demonstration  of  attainment 
EPA  may  not  lawfully  approve  SIPs 
based  on  modeling  that  has  been 
expressly  prohibited  by  the  rule. 

Note  that  a  number  of  commenters 
made  related  comments  on  the  ozone 
attainment  demonstrations  (including 
those  from  states  other  than  Indiana) 
reviewed  in  the  December  16.  1999 
proposed  rules.  These  related  comments 
are  also  addressed  here. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  CAA,  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15,  1994, 
demonstrations  of  how  they  would 
attain  the  1-hour  ozone  standard. 
Section  182(c)(2)(A)  of  the  CAA 
provides  that  "(tjhis  attainment 


demonstration  must  be  based  on 
photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  the  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results,  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  of 
the  CAA  that  the  attainment 
demonstration  "be  based  on 
photochemical  grid  modeling."  because 
the  modeling  results  constitute  the 
principal  component  of  EPA's  analysis, 
with  supplemental  information 
designoi  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 
The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  of  the  CAA  is 
reflected  in  the  regulations  EPA 
promulgated  for  modeled  attainment 
demonstrations.  These  regulations 
provide,  "The  adequacy  of  a  control 
strategy  shall  be  demonstrated  by  means 
of  applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  (40  CFR  part  51  Appendix  W] 
(Guideline  on  Air  Quality  Models),"  '  40 
CFR  51.112(a)(1).  However,  the 
regulations  further  provide.  "Where  an 
air  quality  model  specified  in  appendix 
W  *    '    •  is  inappropriate,  the  model 
may  be  modified  or  another  model 
substituted  [with  approval  by  EPA.  and 
after]  notice  and  opportunity  for  public 
comment  *    *    *."  Appendix  W,  in  turn, 
provides  that.  "The  Urban  Airshed 
Model  (UAM)  is  recommended  for 
photochemical  or  reactive  pollutant 
modeling  applications  involving  entire 
urban  areas."  but  further  refers  to  EPA's 
modeling  guidance  for  data 
requirements  and  procedures  for 
operating  the  model.  40  CFR  51  App.  W 
section  6. 2.1. a.  The  modeling  guidance 
discusses  the  data  requirements  and 
operating  procedures,  as  well  as 
interpretation  of  model  results  as  they 
relate  to  the  attainment  demonstration. 
This  provision  references  guidance 
published  in  1991,  but  EPA  envisioned 


'  The  .^Jlg^lsl  12. 1996  version  of  "Appendix  W 
lo  Pdrt  51t— Ciuideliiie  on  Air  Quality  Models"  was 
the  full!  i4  efferl  for  thi!se  attainment 
demonslrilions.  EPA  is  proposing  updates  to  this 
rule,  that  ,vill  not  take  effect  until  the  rulemaking 
prix;css  fc  r  Ihem  is  complete. 


the  guidance  would  change  as  w^e 
gained  experience  with  model 
applications,  which  is  why  the  guidance 
is  referenced,  but  does  not  appear,  in 
Appendix  W.  With  updates  in  1996  and 
1999,  the  evolution  of  EPA's  guidance 
has  led  us  to  use  both  the 
photochemical  grid  model,  and 
additional  anahlical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  Ni\AQS  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  (attainment  year,  2007  for  the 
Chicago-Gary-Lake  County  ozone 
nonattainment  area)  1-hour  ozone 
concentration  above  0.124  parts  per 
million  (ppm)  indicates  that  the  area  is 
expected  to  exceed  the  standard  in  the 
attainment  year  and  a  prediction  at  or 
below  0.124  ppm  indicates  that  the  area 
is  expected  to  not  exceed  the  standard. 
Under  the  statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e.. 
modeled)  1-hour  ozone  concentrations 
inside  the  modeling  domain  are  at.  or 
below,  an  acceptable  upper  limit  above 
the  NAAQS  permitted  under  certain 
conditions  (depending  on  the  severitv  of 
the  episode  modeled).'' 

In  1996.  EPA  issued  guidance'^  to 
update  the  1991  guidance  referenced  in 
40  CFR  50  App.  iv.  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e..  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances. 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 


'  (iuidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-»54'B-95-O07,  June  1996. 

'•Ibid 
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considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  Weight-Of-Evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
frequency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.,  analyses  of  monitored  air 
quality  data):  estimated  emissions 
trends:  and  the  responsiveness  of  the 
model  predictions  to  further  emission 
controls. 

In  1999.  EPA  issued  additional 
guidance^  that  makes  further  use  of 
model  results  for  base  ca.se  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP.  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  ozone 
design  value.  An  area  is  considered  to 
monitor  attainment  if  each  monitor  site 
has  air  quality  observ  ed  ozone  design 
values  (4th  highest  daily  maximum 
ozone  using  the  three  most  recent 
consecutive  years  of  data)  at  or  below 
the  level  of  the  standard.  Therefore,  it  is 
appropriate  for  EPA.  when  making  a 
determination  that  a  control  strategy 
will  provide  for  attainment,  to 
determine  whether  or  not  the  model 
predicted  future  design  value  is 
expected  to  be  at  or  below  the  level  of 
the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances.  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  'no 
exceedances  "  in  the  future  model 
predictions.  The  method  outlined  in 
EPA's  1999  guidance  uses  the  highest 
measured  design  value  across  all  sites  in 
the  nonattainment  area  for  each  of  three 
years.  These  three  "design  values' 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions  This  is 
appropriate  because  the  model  predicts 
the  change  in  ozone  from  the  base 
period  to  the  future  attainment  date. 


•*  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions,  Not  Modeled.  '  II. S  Environmental 
Protection  .\gencv.  Office  of  Air  Quality  Planning 
and  Standards.  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Quality  Modeling  Group, 
Research  Triangle  Park,  NC  27711   November  1999 
Web  site:  http:/y\^■ww.epa.gov/ttn/sc^am 


The  three  yearly  design  values  (highest 
across  the  area)  are  averaged  to  account 
for  annual  fluctuations  in  meteorology. 
The  result  is  an  estimate  of  an  area's 
base  year  design  value.  The  base  year 
design  value  is  multiplied  by  a  ratio  of 
the  peak  model  predicted  ozone 
concentrations  in  the  attainment  year 
(i.e..  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e.. 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  w  hich  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  commenter  on  our  December  1999 
proposed  ozone  rules  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPAs  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  qualit) 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
attain  at  the  higher  site  The  commenter 
does  not  appear  to  have  described  the 
guidance  accurately.  The  guidance  does 
not  recommend  averaging  across  a 
region  or  spatial  averaging  of  observed 
data.  The  guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990.  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  contributed  to 
three  ozone  design  value  periods  (1988- 
90.  1989-91  and  1990-92)  Under  the 
approach  of  the  guidance  document, 
EPA  determined  the  design  value  for 
each  of  those  three-year  periods,  and 


then  averaged  those  three  design  values, 
to  determine  the  area's  base  ozone 
design  value  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions — those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Further  more.  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amount  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain. 

A  commenter  on  our  December  1999 
proposed  ozone  rules  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  States  must  model  all 
control  measures  being  implemented. 
Moreo%er.  a  component  of  this 
technique — the  estimation  of  the  future 
ozone  design  value — should  be 
considered  a  model  predicted  estimate. 
Therefore,  results  from  this  technique 
are  an  extension  of  "photochemical 
grid"  modeling  and  are  consistent  with 
Section  182(c)(2)(A).  Also,  a  commenter 
believes  EIPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
used  to  estimate  additional  emission 
reductions.  EPA  provided  a  full  60-day 
period  for  comment  on  all  aspects  of  the 
proposed  rules.  EPA  has  received 
several  comments  on  the  technical 
aspects  of  the  approach  and  the  results 
of  its  application,  as  discussed  above 
and  in  the  responses  to  the  individual 
SIPs 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis  in 
the  December  16.  1999  guidance  will 
yield  a  lower  control  estimate  than  if  we 
relied  entirely  on  reducing  maximum 
predictions  in  even,  grid  cell  to  less 
than  or  equal  to  124  ppb  on  every 
modeled  day  Howe\er,  the 
commenters  approach  may 
overestimate  needed  emission  controls 
because  the  form  of  the  standard  allows 
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up  to  3  exceedances  in  3  years  at  every 
monitoring  site.  and.  therefore,  in  every 
grid  cell   If  the  model  over-predicts 
obser\ed  concentrations,  predicted 
controls  may  be  further  overestimated. 
EPA  has  considered  other  evidence,  as 
described  above  through  the  weight  of 
evidence  determination. 

When  reviewing  a  SIP.  the  EPA  must 
make  a  determination  that  the  control 
measures  adopted  are  reasonablv  likely 
to  lead  to  attamment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  States 
and  available  to  EPA.  EPAs  decision 
was  further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  rollback  modeling 
technique  that,  according  to  the 
commenter.  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  .=51  App.  W  section  6.2  I.e. 
provides.   'Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies   "  Section  14.0  of  appendix  \V 
defines  "rollback  "  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20  percent  improvement  in 
ozone  IS  needed  for  the  area  to  reach 
attainment,  it  is  assumed  a  20  percent 
reduction  in  V'OC  emissions  would  be 
required.  There  was  no  approach  for 
identifying  NOx  reductions  The 
"proportional  rollback  "  approach  is 
based  on  a  purely  empirically/ 
mathematicallv  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematicallv  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/ or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone.  For 
example,  if  monitoring  or  modeling 
results  indicate  that  ozone  was  reduced 


by  25  ppb  during  a  particular  period, 
and  that  VOC  and  NOx  emissions  fell  by 
20  tons  per  day  and  10  tons  per  day 
respectively  during  that  period.  EPA 
developed  a  ratio  of  ozone  improvement 
related  to  reductions  in  VOC  and  NOx. 
This  formula  assumes  a  linear 
relationship  between  the  precursors  and 
ozone  for  a  small  amount  of  ozone 
improvement,  but  it  is  not  a 
"proportional  rollback  '  technique. 
Further,  EPA  uses  these  locally  derived 
adjustment  factors  as  a  component  to 
estimate  the  extent  to  which  additional 
emissions  reductions  ^ — not  the  core 
control  strategies — would  reduce  ozone 
levels  and  thereby  strengthen  the  weight 
of  evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies.  This 
limited  use  of  adjustment  factors  is 
more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  If  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  observations  and/or  modeling 
which  is  more  consistent  with 
recommendations  referenced  to  in 
Appendix  W  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  In  addition, 
the  requirement  that  areas  perform  a 
mid-course  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51 
Appendix  W  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken  As  explained 
above,  EPA  did  not  use  or  rely  on  a 
proportional  rollback  technique  in  the 
relevant  rulemaking"  but  used  UAM  to 
evaluate  the  core  control  strategies  and 
then  applied  its  WOE  guidance. 


'  .Not  applicable  to  the  Chicago  area  ozone 
attainment  demonstration  addressed  in  this  final 
rule,  but  applicable  for  other  ozone  nonattainmeni 
areas  for  which  EPA  is  also  publishing  final  rules. 

'The  rulemaking  referred  to  here  is  not  a 
proposed  rule  covering  the  ozone  attainment 
demonstration  for  the  Chicago-Gary-Lake  County 
nonatlainment  area.  Rather,  the  rulemaking  referred 
to  here  is  a  proposed  rule  for  an  area  found  to  have 
a  shortfall  in  a  state's  ozone  attainment 
demonstration.  This  type  of  proposed  rule  generally 
applied  to  one  of  the  Northeastern  States.  This 
paragraph  of  the  response  is  not  applicable  to  the 
Indiana  oaune  attainment  demonstration. 


Therefore,  because  EPA  did  not  use  an 
"alternative  model"  to  UAM,  it  did  not 
trigger  an  obligation  to  modify 
Appendix  W.  Furthermore.  EPA  did 
propose  to  use  the  November  1999 
guidance.  "Guidance  for  Improving 
Weight  of  Evidence  Through 
Identification  of  Additional  Emission 
Reductions,  Not  Modeled."  in  the 
December  16,  1999  NPR  and  has 
responded  to  all  comments  received  on 
that  guidance  elsewhere  in  this  final 
rule. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases  These 
limitations  include:  Only  selected  time 
periods  were  modeled,  not  the  entire 
three-year  period  used  as  the  definitive 
means  for  determining  an  area's 
attainment  status.  Also,  there  are 
inherent  uncertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago.  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  vield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  Connecticut, 
Metropolitan  Washington  DC.  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  Call  domain,  results 
from  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
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reductions  in  the  most  recent  years  that 
could  be  related  to  obser\'ed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

A  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment.  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second,  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois.  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

A  commenter  further  criticized  EPA's 
application  of  the  WOE  determination 
on  grounds  that  EPA  ignores  evidence 
indicating  that  continued  nonattainment 
is  likely,  such  as,  according  to  the 
commenter,  monitoring  data  indicating 
that  ozone  levels  in  many  cities  during 
1999  continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter.  The  1999  monitor  values  do 
not  constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attainment.  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  little  evidence  to  support  the 
statement  that  ozone  levels  in  many 
cities  during  1999  continue  to  exceed 
the  NAAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  UAM 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  emission 
reductions  anticipated  for  control 
measures  that  are  or  will  be  approved 
into  the  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 


Therefore,  we  can  not  determine 
whether  the  monitor  values  exceed  the 
NAAQS  by  a  wider  margin  than  the 
UAM  predictions  for  1999.  In  summary, 
there  is  little  evidence  to  support  the 
conclusion  that  high  exceedances  in 
1999  will  continue  to  occur  after 
adopted  control  measures  are 
implemented. 

In  addition,  a  commenter  argued  that 
in  applying  the  WOE  determinations. 
EPA  ignored  factors  showing  that  the 
SEPs  under-predict  future  emissions, 
and  the  commenter  included  as 
examples  certain  mobile  source 
emissions  sub-inventories.  EPA  did  not 
ignore  possible  under-prediction  in 
mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  or  otherwise  (i.e..  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets),  States  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  released.  EPA  will  work  with 
States  on  a  case-by -case  basis  if  the  new- 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measures  are  needed,  EPA 
will  take  the  appropriate  action. 

Comment:  A  commenter  notes  that 
the  SIP  revisions  addressed  in  the 
December  16.  1999  proposed  rules  claim 
emission  reduction  credits  from 
relatively  recent  national  EPA 
rulemakings  for  surface  coatings  and 
consumer  products.  In  most  cases,  the 
emission  reduction  credit  claimed  is 
based  on  EPA  estimates  of  emission 
reductions  from  proposed  versions  of 
these  rules.  The  final  versions  of  these 
rules,  however,  are  weaker  than  the 
proposed  rules  in  a  number  of  key 
respects.  Therefore,  the  emission  credits 
claimed  for  these  national  rules  must  be 
recalculated  to  reflect  only  the  actual 
emission  reductions  that  can  be 
expected  under  the  EPA  rules  as  finally 
adopted. 

Response:  We  respond  to  this 
comment  by  addressing  each  of  EPA's 
rules  for  surface  coatings  and  consumer 
products. 


Architectural  and  Industnal 
Maintenance  lAIMi  Coatings 

EPA's  March  22.  1995  memorandum  "^ 
allowed  States  to  claim  a  20  percent 
reduction  in  VOC  emissions  from  the 
AIM  coatings  categon,'  in  ROP  and 
attainment  plans  based  on  the 
anticipated  promulgation  of  a  national 
AIM  coatings  rule.  In  developing  the 
attainment  and  ROP  SIPs  for  their 
nonattainment  areas.  States  relied  on 
this  memorandum  to  estimate  emission 
reductions  from  the  anticipated  national 
AIM  rule  EPA  promulgated  the  final 
AIM  rule  in  September  1998.  codified  at 
40  CFR  Part  59  Subpart  D  In  the 
preamble  to  EPA's  final  AIM  coatings 
regulation.  EPA  estimated  that  the 
regulation  will  result  in  20  percent 
reduction  of  nationwide  \'OC  emissions 
from  AIM  coatings  categories  (63  FR 
48855)  The  estimated  \'OC  reductions 
from  the  final  AIM  rule  resulted  in  the 
same  level  as  those  estimated  in  the 
March  1995  EPA  policy  memorandum 
In  accordance  with  EPA's  final 
regulation.  States  have  assumed  a  20 
percent  reduction  from  AIM  coatings 
source  categories  in  its  attainment  and 
ROP  plans.  AIM  coatings  manufacturers 
were  required  to  be  in  compliance  with 
the  final  regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000.  EPA  believes  that  all  emission 
reductions  from  the  AIM  coatings 
national  regulation  will  occur  by  2002, 
and.  therefore,  are  creditable  in  the 
attainment  and  ROP  plans 

Autobody  Refinish  Coatings  Rule 

According  to  EPA's  guidance  '"  and 
proposed  national  rule,  many  States 
have  claimed  a  37  percent  VOC 
emission  reduction  from  this  source 
categon,'  based  on  a  proposed  rule. 
However.  EPA's  final  rule.  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings.  "  published  on  September  11. 
1998  (63  FR  48806).  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
smaller  emission  reduction  of  around  33 
percent  overall  nationwide.  The  37 
percent  emission  reduction  from  EPA's 


•'Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules." 
March  22.  1995.  from  |ohn  S.  Seitz.  Director.  Office 
of  .Air  Quality  Planning  and  Standards  to  Air 
Division  Directors.  Regions  1-X 

''"'Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  .Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobcxiy  Refinishing  Rule.  "  N'ovemt)er  27.  1994. 
)ohn  S  S«itz.  Director  O.AQPS.  to  .Air  Division 
Directors.  Regions  1-X. 
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proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  was  an  overall 
average,  it  was  not  applicable  to  any 
specific  area.  For  example,  in  California 
the  reduction  from  the  national  rule  is 
zero  because  its  rules  are  more  stringent 
than  the  national  rule.  In  the  proposed 
rule,  the  estimated  percentage  reduction 
for  areas  that  were  unregulated  before 
the  natif)nal  rule  was  about  40  percent. 
If  an  area  were  unregulated  before  the 
national  rule,  the  40  percent  emission 
reduction  would  be  our  estimate  except 
for  one  rule  change  made  between 
proposal  and  final;  The  exemption  of 
lacquer  topuoats.  As  a  result  of  that 
exemption,  the  estimated  percentage 
reduction  for  previously  unregulated 
areas  i.s  about  36  percent.  Therefore, 
most  areas  will  need  to  make  up  the 
approximately  1  percent  difference  in 
the  reductions  to  be  achieved  from  the 
final  program  and  those  assumed  based 
on  the  proposed  program.  This  emission 
reduction  shortfall,  is  not  considered  to 
be  the  basis  for  disapproval  of  the 
current  ozone  attainment  demonstration 
and  post-1 999  RQP  plan,  which  contain 
total  emission  reduction  surpluses 
exceeding  this  shortfall. 

Consumer  Products  Rule 

.According  to  EPA's  guidance  ' '  and 
proposed  national  rule.  States  have 
claimed  a  20-percent  VOC  emission 
reduction  from  this  source  categorv.  The 
final  rule.  'National  Volatile  Organic 
C'ompound  Emission  Standards  for 
(Consumer  Products,"  (63  FR  48819). 
published  on  September  11.  1998,  will 
result  in  a  20-percont  emission 
reduction.  Therefore,  the  reductions 
obtained  by  States  from  the  final 
national  rule  are  consistent  with  the 
emission  reduction  credit  which  was 
claimed. 

Comment:  A  commenter  states  that 
the  attainment  and  ROP  demonstrations 
in  most  States  are  flawed  because  they 
assume  a  vehicle  fleet  mix  that  does  not 
accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles 
(SrVs)  and  gasoline  trucks,  which 
pollute  more  than  conventional  cars. 
EPA  and  the  States  have  not  followed  a 
consistent  practice  in  updating  ozone 
modeling  to  account  ffir  changes  in 
vehicle  fleets.  The  underestimation  of 
emissions  from  this  can  be  significant, 
Therefore,  if  the  motor  vehicle 
emissions  inventory  has  not  been 
updated  to  prepare  the  current  SIP 


K^gulatory  .Schedule  for  Consumer  and 
Ijjinmercial  Products  under  .Section  lB3(e)  of  the 
Clean  .\ir  Acf.  June  22,  1995,  John  S.  Seitz, 
Director  OAQPS,  to  Air  Division  Directors,  Reoions 
l-X. 


submission,  the  SIP  should  be 
disapproved. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  data  available  at 
the  time  the  SIP  was  submitted.  Indiana 
uses  the  default  vehicle  mix  in  the  most 
recent  MOBILE  model  because  local 
data  is  not  available.  The  SIPs  use  the 
same  vehicle  fleet  characteristics  that 
were  used  in  the  most  recent  periodic 
inventoiA'  update.  EPA  requires  the  most 
recent  available  data  to  be  used,  but  we 
do  not  require  it  to  be  updated  on  a 
specific  schedule.  Therefore,  different 
SIPs  base  their  fleet  mix  on  different 
years  of  data.  Our  guidance  does  not 
suggest  that  SIPs  should  be  disapproved 
on  this  basis.  Nevertheless,  we  do 
expect  that  revisions  to  these  SIPs  that 
are  submitted  using  MOBILES  (as 
required  in  those  cases  where  the  SIP  is 
relying  on  emissions  reductions  from 
the  Tier  2  .standards)  will  use  updated 
vehicle  registration  data  appropriate  for 
use  with  MOBILES,  whether  it  is 
updated  local  data  or  the  updated 
national  default  data  that  will  be  part  of 
MOBILES. 

Comment:  A  commenter  (as  well  as 
other  commenters  responding  to  EPA's 
December  IS,  1999  ozone  proposed 
rules)  notes  that  the  CAA  requires 
nonattainment  plans  to  provide  for 
implementation  of  all  RACM  as 
expeditiously  as  practicable.  The  SIPs  at 
issue  in  the  December  16,  1999 
proposed  rules  do  not  meet  these 
requirements.  The  plans  contain  only  a 
limited  set  of  emission  control 
measures,  and  fail  to  offer  any 
justification  for  the  States'  failure  to 
adopt  numerous  available  measures  that 
were  specifically  identified  by  EPA  and 
others.  In  addition,  the  SIPs  contain  no 
demonstration  or  claim  that  the 
emission  control  schedules  are  the 
earliest  practicable  ones. 

The  commenter  notes  that  the  Phase 
11  NO\  limits  agreed  to  by  Ozone 
Transport  Commission  States  are  clearly 
RACM,  as  they  are  widely  in  effect. 
States  that  have  adopted  such  measures 
have  not  adopted  enforceable  NOx 
RA("T  limits  for  all  relevant  facilities 
within  their  jurisdiction.  It  is  not 
sufficient  for  States  to  assert  that  they 
will  adopt  additional  NOx  emission 
controls  if  needed.  The  CAA  requires 
each  SIP  to  include  all  RACM  now,  and 
to  show  that  such  measures  have  been 
adopted  in  legally  enforceable  forms. 

Response:  Section  1 72(c)(1)  of  the 
CAA  requires  SIPs  to  contain  RACM  as 
necessary  to  provide  for  attainment  as 
expeditiously  as  practicable.  EPA  has 
previously  provided  guidance 
interpreting  the  RACM  requirements  of 
172(cHl  .  See  57  FR  13498,  13560.  In 


that  guidance,  EPA  indicated  its 
interpretation  that  potentially  available 
measures  that  would  not  advance  the 
attainment  date  for  an  area  would  not  be 
considered  RACM.  EPA  concluded  that 
a  measure  would  not  be  reasonably 
available  if  it  would  not  advance 
attainment.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not.  and  if  measures  are  reasonably 
available  thev  must  be  adopted  as 
RACM.  Finally.  EPA  indicated  that 
states  could  reject  potential  RACM 
measures  either  because  they  would  not 
advance  the  attainment  date,  would 
cause  substantial  widespread  and  long- 
term  adverse  impacts,  or  for  various 
reasons  related  to  local  conditions,  such 
as  economics  or  implementation 
concerns.  The  EPA  also  issued  a  recent 
memorandum  on  this  topic,  "Guidance 
on  the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas."  John 
S.  Seitz,  Director,  Office  of  Air  Qualitv 
Planning  and  Standards.  November  30, 
1999.  Web  site:  http://www.epa, gov/ttn/ 
oarpg/ tlpgm.html. 

More  specifically  with  respect  to  the 
Chicago-Gary-Lake  County 
nonattainment  area,  as  noted  elsewhere 
in  this  final  rule  and  in  the  August  3. 
2001  proposed  rule,  we  have 
determined  that  the  Indiana  SIP  does 
provide  for  the  implementation  of 
RACM.  The  State  has  been  granted  a 
waiver  from  adopting  and  implementing 
NOx  RACT  requirements  in  the 
nonattainment  area.  Therefore,  these 
emission  controls  are  not  RACM  for  this 
area.  Finally,  the  State  has  adopted  and 
is  implementing  regional  NOx  controls, 
which  have  been  demonstrated  to 
support  the  attainment  of  the  ozone 
standard. 

Although  EPA  encourages  areas  to 
implement  available  RACM  measures  as 
potentially  cost  effective  methods  to 
achieve  emissions  reductions  in  the 
short  term,  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  potential  RACM 
measures  that  either  require  costlv 
implementation  efforts  or  produce 
relatively  small  emissions  reductions 
that  will  not  be  sufficient  to  allow  any 
of  the  four  areas  to  achieve  attainment 
in  advance  of  full  implementation  of  all 
other  required  measures.  Because  we 
believe  that  additional  control  measures 
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are  not  reasonably  available  for  the  Lake 
and  Porter  Counties  nonattainment  area. 
EPA  believes  that  the  attainment  date 
proposed  for  approval  is  as  expeditious 
as  practicable. 

Comment:  A  commenter  states  that 
the  air  quality  plans  are  deficient  with 
respect  to  Transportation  Control 
Measures  (TCMs).  The  plans  contain  no 
or  few  serious  new  measures  to  reduce 
growth  in  vehicle  travel.  Most  plans  do 
not  seriously  consider  the  possibility  of 
major  expansion  of  transit  service, 
reduced  or  zero  transit  fares,  pricing 
strategies,  etc  There  is  also  substantial 
evidence  that  significant  air  quality 
benefits  can  be  achieved  by  modifying 
land  development  patterns  to  limit 
urban  sprawl  and  to  facilitate  transit 
use.  The  commenter  cites  several 
examples  that  would  apply  to  this  issue. 
The  States  have  generally  not  included 
any  of  these  tx'pes  of  measures  in  their 
SIPs.  and  have  have  offered  no 
justification  for  the  failure  to  do  so. 

Response:  EPA  has  long  advocated 
that  States  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See.  e.g..  http://^\^^'\^■.epa.gov/otaq/ 
transp.htm  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures-including 
the  kind  that  EPA  itself  evaluated  in  the 
Rj^CM  analysis  for  the  three  serious 
areas — that  even  collectively  do  not 
result  in  many  emission  reductions. 
Furthermore,  EPA  encourages  areas  to 
implement  technically  available  and 
economically  feasible  measures  to 
achieve  emissions  reductions  in  the 
short  term-even  if  such  measures  do  not 
advance  the  attainment  date-since  such 
measures  will  likely  improve  air  quality 
Also,  over  time,  emission  control 
measures  that  may  not  be  RACM  now 
for  an  area  may  ultimately  become 
feasible  for  the  same  area  due  to 
advances  in  control  technology  or  more 
cost-effective  implementation 
techniques.  Thus,  areas  should  continue 
to  assess  the  state  of  control  technology 
as  they  make  progress  toward 
attainment  and  consider  new  control 
technologies  that  may  in  fact  result  in 
more  expeditious  improvement  in  air 
quality. 

The  EPA's  approach  toward  TCMs  as 
RACM  and  the  RACM  requirement  is 
grounded  in  the  language  of  the  Clean 
Air  Act.  Section  172(c)(1)  states  that  a 
SIP  for  a  nonattaiiunent  area  must  meet 
the  following  requirement,  "In 
general. — Such  plan  provisions  shall 
provide  for  the  implementation  of  all 
reasonably  available  control  measures  as 


expeditiously  as  practicable  (including 
such  reductions  in  emissions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology)  and  shall  provide 
for  attainment  of  the  national  primary 
ambient  air  quality  standards" 
[Emphasis  added.]  The  EPA  interprets 
this  language  as  tying  the  IL^CM 
requirement  to  the  requirement  for 
attainment  of  the  national  priman,' 
ambient  air  quality  standard.  The  CAA 
provides  that  the  attainment  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  *   •   *  the  deadlines 
specified  in  the  CAA  EPA  believes  that 
the  use  of  the  same  terminology  in 
conjunction  with  the  RACM 
requirement  ser\'es  the  purpose  of 
specifying  R.ACM  as  the  way  of 
expediting  attainment  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
CAA.  As  stated  in  the  "General 
Preamble"  (57  FR  13498  at  13560,  April 
16.  1992).  "The  EPA  interprets  this 
requirement  to  impose  a  duty  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  area  as  components  of  the  area's 
attainment  demonstration."  [Emphasis 
added.)  In  other  words,  because  of  the 
construction  of  the  R<\CM  language  in 
the  C-\.A,  EPA  does  not  view  the  RACM 
requirement  as  separate  from  the 
attainment  demonstration  requirement. 
Therefore,  EPA  believes  that  the  CAA 
supports  its  interpretation  that  measures 
may  be  determined  to  not  be  RACM  if 
they  do  not  advance  the  attainment 
date.  In  addition.  EPA  believes  that  it 
would  not  be  reasonable  to  require 
implementation  of  measures  that  would 
not  in  fact  advance  attainment.  See  57 
FR  13560 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  in  the  CAA  Therefore, 
the  EPA  interpretation  that  potential 
measures  may  be  determined  not  to  be 
RACM  if  they  require  an  intensive  and 
costly  effort  for  numerous  small  area 
sources  is  based  on  the  common  sense 
meaning  of  the  phrase,  "reasonably 
available."  A  measure  that  is  reasonably 
available  is  one  that  is  technologically 
and  economically  feasible  and  that  can 
be  readily  implemented  Ready 
implemention  also  includes 
consideration  of  whether  emissions 
from  small  sources  are  relatively  small 
and  whether  the  administrative  burden, 
to  the  States  and  regulated  entities,  of 
controlling  such  sources  was  likely  to  be 
considerable.  As  stated  in  the  General 
Preamble,  EPA  believes  that  States  can 


reject  potential  measures  based  on  local 
conditions  including  cost.  57  FR  13561. 

As  described  in  the  August  3,  2001 
proposal.  Indiana  has  considered  a  wide 
range  of  TCMs  for  the  Lake  and  Porter 
County  area.  Indiana  has  implemented  a 
number  of  TCMs  using  the  Congestion 
Mitigation  and  Air  Quality  Program 
funds,  These  TCMs  have  not  been 
included  for  credit  in  the  SIP.  Indiana 
has  not  included  TCMs  in  the  SIP. 
however.  Indiana  has  met  the  ROP 
requirements  and  can  meet  the 
attainment  demonstration  requirements 
without  taking  credit  for  the  generally 
small  pollutant  reductions  from  the 
implemented  TCMs.  The  EPA  has 
concluded  that  Indiana  has  considered 
and  implemented  all  reasonably 
available  TCMs.  Any  measures  that  have 
not  been  implemented  and  included 
would  provide  only  marginal  air  quality 
improvements  at  significantly  greater 
expense  or  with  significant 
implementation  barriers  All  additional 
TCMs  will  not  advance  the  attainment 
date  because  the  TCMs  will  give  only 
marginal  improvements  or  are 
unreasonable  because  they  are  too 
difficult  to  implement. 

Comment:  A  commenter  noted  that  a 
1993  ST.\PPA  report  recommended 
adoption  of  a  California  or  South  Coast 
Air  Quality  Management  District 
(SC.AQMD)  controls  or  emission  limits 
for  various  source  categories.  The 
commenter  mentions  further  possible 
control  measures  as  well,  and  notes  that 
none  of  the  States  offered  consideration 
of  these  emission  control  measures 
accompanied  by  reasoned  explanations 
for  their  rejection. 

Response:  The  State  has  completed 
the  adoption  of  the  ozone  attainment 
demonstration  and  its  associated 
emissions  control  strategy  We  have 
determined  that  the  SIP,  as  currently 
adopted  by  the  State,  addresses  the 
implementation  of  RACM  Section 
172(c)(1)  of  the  CA.A  requires  SIPs  to 
contain  RACM  and  provides  for  areas  to 
attain  as  expeditiously  as  practicable. 
EPA  has  previously  provided  guidance 
interpreting  the  requirements  of  section 
172(c)(1).  See  57  FR  13498,  13560.  In 
that  guidance,  EPA  indicated  its 
interpretation  that  potentially  available 
measures  that  would  not  advance  the 
attainment  date  for  an  area  would  not  be 
considered  to  be  R.ACM.  EPA  also 
indicated  in  that  guidance  that  States 
should  consider  all  potentially  available 
emission  control  measures  to  determine 
whether  they  are  potentially  available 
for  implementation  in  an  area  and 
whether  they  would  advance  the 
attainment  date  Further.  States  should 
indicate  in  their  SIPs  whether  emission 
control  measures  considered  were 
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rt^asonabiy  available  or  not.  and.  if 
rntMsures  are  reasonably  available,  they 
must  be  adopted  by  the  States  as  RACM. 
Finally,  EPA  indicated  that  States  could 
rt'iect  omission  control  measures  as  not 
being  RACM  because  they  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  would  be 
economically  or  technologically 
infeasible.  This  policy  has  been  detailed 
in  other  comments  addressing  R.^CM 
and  comments  suggesting  other 
iTK-asures  that  could  have  been 
considered  for  implementation. 

As  stated  in  the  .August  3.  2001 
proposal,  the  State  of  Indiana,  along 
with  the  other  Lake  Michigan  Air 
Directors  Consortium  (LADCO)  states, '- 
r  nnsidered  a  wide  range  of  measures  for 
their  reduction  potential,  cost  and  ease 
of  implementation.  The  State  of  Indiana 
has  implemented  measures  which  have 
met  the  required  ROP  reductions  and 
have  also  been  modeled  to  achieve 
attainment  of  the  1-hour  ozone  standard 
m  the  attainment  demonstration,  which 
demonstrates  that  the  Lake  Michigan 
area  can  achieve  attainment  of  the  1- 
hour  ozone  standard  by  the  2007 
attainment  date.  Indiana  relies  in  large 
part  on  emission  reductions  from 
outside  of  the  Lake  and  Porter  County 
area  resulting  from  EPA's  NOx  SIP  call 
rule  or  section  126  NOx  rule  (65  FR 
2674,  lanuary  18.  2000)  to  reach 
attainment  of  the  ozone  standard.  In  the 
NOx  SIP  call  (63  FR  57356).  we 
concluded  that  NOx  emission 
reductions  from  various  upwind  States 
were  necessary  to  provide  for  tim^ilv 
attainment  of  the  1  -hour  ozone  standard 
in  nonattainment  areas  in  various 
downwind  States,  including  Illinois  on 
both  counts.  The  NOx  SIP  call 
established  requirements  for  control  of 
sources  of  significant  emissions  in  the 
relevant  upwind  States.  These  NOx 
emission  reductions  are  not  expected  to 
be  fully  implemented  until  Mav  2004. 
The  ozone  attainment  demonstration  for 
Indiana  indicates  that  the  ozone 
reduction  benefit  expected  to  be 
achieved  from  the  regional  NOx 
emission  reductions  is  substantial.  We 
have  seen  no  evidence  for  similar  ozone 
benefits  resulting  from  Indiana-specific 
emission  controls  not  already  adopted 
by  the  State  that  would  significantlv 
advance  the  attainment  date  for  the 
Chicago-Gary-Ldke  Countv  ozone 
nonattainment  area  earlier  than  2007 
Therefore.  EPA  concludes,  based  on  the 


'■^Tn  find  rtjgional  snliitions  to  Ihe  (izonc 
nonattainment  prohlems  in  the  l,ake  Michigan,  the 
States  of  llhnois.  Indiana.  Michigan,  and  Wisconsin 
have  organized  and  parlx  ipated  in  LADCG.  in 
which  all  four  .Slates  are  r.-presenled  in  various 
ozone  modeling  analyses  and  control  strategy 
reviews. 


available  documentation,  that  the 
emission  reductions  from  additional 
emission  control  measures  will  not 
advance  attainment,  and.  thus  none  of 
the  possible  additional  emission  control 
measure  can  be  considered  to  be  RACM 
for  the  purposes  of  section  172(c)(1)  of 
the  CCA 

Comment:  A  commenter  states  that 
MVEBs  in  the  State  plans  are  bv 
definition  inadequate  because  the  plans 
do  not  demonstrate  timely  attainment  or 
contain  the  emission  reductions 
required  for  all  RACM.  The  commenter 
asserts  that  the  EPA  may  not  find  as 
adequate  a  MVEB  that  is  derived  from 
a  SIP  that  is  inadequate  for  the  purposes 
for  which  it  is  submitted.  The 
commenter  believes  that  none  of  the 
MVEBs  in  the  state  plans  addressed  in 
the  December  16,  1999  proposed  rules 
are  consistent  with  either  the  level  of 
emissions  achieved  by  implementation 
of  all  RACM.  nor  are  they  derived  from 
SIPs  that  provide  for  attainment. 

Response:  As  noted  above  and  in  the 
August  3.  2001  proposed  rule,  we  have 
determined  that  the  State's  air  quality 
plan  does  reflect  the  adoption  and 
implementation  of  RACM.  The  plan  also 
contains  MVEBs  based  on  the  plan's 
ozone  attainment  demonstration. 
Therefore,  we  disagree  with  the 
commenters  assertion  that  we  cannot 
approve  the  plan's  MVEBs. 

Comment:  A  commenter  notes  that 
the  CAA  requires  the  SIPs  to  include  a 
program  to  provide  for  the  enforcement 
of  the  adopted  control  measures.  Most 
plans  address  this  requirement, 
however,  none  of  the  plans  clearly  set 
out  programs  to  provide  for  enforcement 
of  the  various  emission  control 
strategies  relied  on  for  emission 
reduction  credit. 

Response:  State  enforcement  program 
elementis  are  contained  in  SIP  revisions 
previously  approved  by  EPA  under 
obligations  for  enforceable  emission 
limitations  set  out  in  section  110  of  the 
CA.A.  Once  approved  by  the  EPA.  there 
is  no  need  for  States  to  readopt  and 
resubmit  their  enforcement  programs 
with  each  and  every  SIP  revision 
generally  required  bv  other  sections  of 
the  CAA. 

To  the  extent  that  the  ozone 
attainment  demonstration  and  ROP  plan 
depends  on  specific  State  emission 
control  regulations,  it  must  be  noted 
that  the  individual  regulations  have 
undergone  review  by  the  EPA.  The 
regulations  (rules)  contain  specific 
enforcement  mechanisms,  such  as 
record  keeping  and  reporting 
requirements,  which  the  EPA  has 
approved.  These  regulations  also 
provide  for  periodic  State  inspections 
and  reviews  of  the  affected  sources. 


EP.A's  reviews  of  these  regulations 
includes  reviews  of  the  enforceability  of 
the  regulations.  Rules  that  are  not 
enforceable  are  generally  not  approved 
by  the  EPA.  It  is  not  necessary  for  the 
State  to  submit  separate  enforcement 
program  plans  for  these  regulations 
other  than  those  required  under  section 
110  of  the  C.\A.  as  noted  above. 

Comment:  For  States  that  need 
additional  VOC  emission  reductions, 
this  commenter  recommends  a  process 
to  achieve  these  VOC  emission 
reductions,  which  involves  the  use  of 
HFC-152a  (1.1  difluoroethane)  as  the 
blowing  agent  in  the  manufacture  of 
polystyrene  products,  such  as  food  travs 
and  egg  cartons.  HFC-152a  could  be 
used  instead  of  hydrocarbons  as  a 
blowing  agent.  Use  of  HFC-152a.  which 
is  classified  as  a  non-VOC  (VOC 
exempt),  would  eliminate  nationwide 
the  entire  25.000  tons  per  year  of  VOC 
emissions  from  this  industry. 

Response:  EPA  met  with  the 
commenter  and  discussed  the 
technology  described  in  the  comment. 
Since  the  "HFC-152a  is  VOC  exempt,  its 
use  would  give  a  VOC  reduction 
compared  to  the  use  of  VOCs.  such  a 
pentane  or  butane,  as  blowing  agents. 
EPA.  however,  has  not  studied  this 
technology  exhaustively.  It  is  each 
State's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also,  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  State.  Finally.  EPA  notes  that 
under  the  Significant  New  Alternatives 
Policy  (SNAP)  program,  created  under 
CAA  section  612.  EPA  has  identified 
acceptable  foam  blowing  agents,  many 
of  which  are  not  VOCs  (http;// 
www.cpa.gov/ozone/title6/snap/). 

Comment:  A  commenter  agrees  with 
the  concept  of  a  mid-course  review,  but 
recommends  that  it  be  done  in  2004 
rather  than  2003.  In  2003.  anticipated 
NOx  controls  will  have  only  been  in 
effect  for  one  ozone  season.  IDEM  does 
not  believe  that  critical  planning 
decisions  should  be  based  on  a  single 
year's  worth  of  data,  given  how  weather 
dependent  ozone  levels  can  be.  USEPA 
should  revise  the  approval  to  provide 
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that  the  mid-course  review  is  done  in 
2004.  after  a  second  year  of  ozone 
season  data  is  available. 

Response:  EPA  understands  the  issue 
of  timing.  However,  the  timing  issue 
involves  balancing  two  critical  factors. 
On  the  one  hand,  for  a  MCR  to  be  useful 
in  flagging  the  need  to  make  changes  to 
an  emissions  control  strategy  in  time  to 
affect  attainment  by  the  attainment  date 
(bv  November  15.  2007  for  the  Chicago 
nonattainment  area),  it  needs  to  be  done 
sufficiently  in  advance  of  the  attainment 
date.  On  the  other  hand,  the  MCR  would 
be  able  to  discern  more  accurately 
whether  progress  is  being  made  if  there 
were  sufficient  emission  reductions  that 
occurred  in  the  time  period  between  the 
attainment  demonstration  modeling  and 
the  time  the  MCR  is  performed.  Thus,  in 
reviewing  a  state's  commitment 
regarding  the  performance  of  a  MCR  for 
amy  specific  area.  EPA  must 
appropriately  accommodate  these  two 
factors.  In  general.  EPA  believes  that  the 
states  should  perform  the  MCR  for 
ozone  nonattainment  areas  within  the 
NOx  SIP  Call  region  (which  includes 
Illinois)  immediately  following  the  first 
ozone  season  (April  15  through  October 
15  for  the  Chicago  nonattainment  area) 
during  which  sources  are  required  to 
comply  with  the  state's  N0\  SIP. 
Because  the  Court  extended  the  source 
compliance  deadline  for  the  NOx  SIP 
Call  until  May  31.  2004,  EPA  generally 
believes  that  for  areas  in  the  Eastern 
United  States,  the  most  appropriate  time 
to  perform  the  MCR  would  be  following 
the  2004  ozone  season. 

The  December  16.  1999  NPRs  for  the 
ten  serious  and  severe  ozone 
nonattainment  areas  noted  that,  for 
serious  areas  with  an  attainment  date 
extension  to  2005  or  earlier,  it  would  be 
impracticable  to  perform  a  mid-course 
review  per  se.  The  NTRs  asked  the  states 
to  commit  instead  to  an  early 
assessment  of  whether  attainment  will 
be  achieved.  See  for  example  64  FR 
70319  at  70325  (NPR  for  the  Western 
Massachusetts  ozone  nonattainment 
area).  Thus.  EPA  did  not  base  its 
recommendation  for  the  MCR  in  2003 
on  the  assumption  that  the  18  to  24 
month  period  between  completion  of 
the  MCR  and  November  2005  would  be 
a  sufficient  period  to  ensure  attainment 
for  serious  nonattainment  areas  by  2005. 
EPA,  however,  continues  to  believe  that 
for  areas  with  an  attainment  date  of 
2007.  the  best  balance  in  terms  of  timing 
for  the  MCR  is  to  ensure  that  the  area 
has  several  years  between  completion  of 
the  MCR  and  its  attainment  date  in 
order  for  the  state  and  EPA  to  assess  the 
need  for  the  state  (or  perhaps  upwind 
states)  to  adopt  and  implement 
additional  controls.  Due  to  the  court- 


ordered  delay  in  the  mandatory  source 
compliance  date  under  the  .N(3x  SIP 
Call.  EPA  believes  that  performing  the 
MCR  by  the  end  of  2004  best 
accommodates  the  need  for  emission 
controls  fS  be  implemented  and  the 
need  for  EPA  and  states  to  have  time  to 
take  action  in  response  to  the  MCR. 

With  regard  to  the  timing  of  the  MCR 
for  severe  nonattainment  areas  versus 
serious  nonattainment  areas,  as  noted 
above,  w-e  conceptually  agree  with  the 
commenter.  Performing  the  MCR  after 
the  implementation  of  significant 
emission  controls  and  after  assessing  the 
ozone  data  for  the  time  period  following 
the  implementation  of  these  emission 
controls  would  provide  a  more  robust 
MCR  with  fewer  assumptions  regarding 
the  impacts  of  the  emission  controls  on 
ozone  levels.  Nonetheless,  to  allow  for 
sufficient  time  to  prepare  and 
implement  supplemental  emission 
controls,  if  needed,  prior  to  the  ozone 
standard  attainment  deadline,  the  MCR 
must  be  conducted  several  years  prior  to 
the  attainment  deadline.  A  sufficient 
lead  time  of  2  to  3  years  is  believed  to 
be  reasonable.  Therefore,  for  a  severe 
ozone  nonattainment  area  with  a  2007 
attainment  deadline,  the  MCR  should  be 
conducted  no  later  than  late  2004. 
Indiana's  commitment  to  conduct  the 
MCR  by  the  end  of  2004  meets  this 
recommendation. 

Please  note  from  the  August  3.  2001 
proposed  rule  that  we  are  proposing  to 
approve  Indiana's  commitment  to 
conduct  the  MCR  by  the  end  of  2004. 
after  the  implementation  of  the  State's 
NOx  emission  control  rules  in 
compliance  with  EPA's  NOx  SIP  Call. 
This  timing  may  not  allow  the  State  to 
collect  and  quality  assure  ozone  data 
from  the  entire  2004  ozone  season  (the 
State  is  allowed  up  to  90  days  following 
a  calendar  quarter  to  quality  assure  the 
ozone  data  and  submit  the  data  to  the 
EPA)  following  "normal"  quality 
assurance  schedules  and  to  include  all 
of  these  data  in  the  2004  MCR.  The  State 
may  have  to  expedite  the  quality 
assurance  of  the  2004  ozone  data  to 
include  as  many  of  the  2004  ozone  data 
as  possible  in  the  MCR  On  the  other 
hand,  the  State  should  be  able  to  project 
the  impacts  of  the  NOx  emission  control 
rules  using  new  or  available  ozone 
modeling  and  the  2001-2003  ozone  data 
to  draw  some  MCR  conclusions 

Conducting  a  MCR  by  the  end  of  2004 
will  make  it  difficult  for  the  State  to 
fully  quality  assure  and  incorporate  the 
ozone  season  ozone  data  for  2004  into 
the  MCR  while  still  allowing  time  for 
preparation  of  the  MCR  and  public 
review  and  input  into  this  process. 
Nonetheless,  as  noted  above,  the  use  of 
current  ozone  data  is  only  one  metric 


that  may  be  taken  into  consideration  in 
this  process.  In  addition,  the  State  will 
be  able  to  take  into  consideration  ozone 
data  through  2003  which  should  be 
quality  assured  well  before  the 
production  of  the  MCR.  The  State  mav 
also  choose  to  pursue  expedited  quality 
assurance  of  the  2004  data  if  the  State 
considers  that  to  be  an  ovenvhelming 
need  for  the  purposes  of  preparing  the 
MCR.  although  such  data  use  is  not 
required  by  the  EPA 

We  assume  that  the  State  will  use  all 
available  data  in  the  preparation  of  the 
MCR.  To  the  extent  2004  data  are 
available,  the  state  is  encouraged  to 
make  use  of  such  data. 

Comment:  Given  the  current  status  of 
the  EPA's  NOx  SIP  Call  rule,  a 
commenter  recommends  that  the  EPA 
continue  to  allow  Indiana  and  the  other 
LADCO  states  the  flexibility  to  adjust 
their  plans  for  ozone  and  precursor 
emission  reductions  from  upwind  areas. 

Response:  Since  this  comment  was 
submitted  the  "status"  of  the  NOx  SIP 
Call  has  largly  been  resolved.  On  March 
3.  2000,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  (DC. 
Circuit)  upheld  EPA's  rules  in  most 
respects.  EPA  and  the  States  are  moving 
forward  to  implement  those  portions  of 
the  rule  that  have  been  upheld.  The 
court  remanded  two  issues  to  EPA.  and 
EPA  has  provided  that  the  States  did  not 
need  to  address  in  the  SIPs  due  in 
October  2000.  the  small  portion  of  the 
budget  allocated  with  these  remanded 
issues  EPA  intends  to  address  these 
remanded  issues  through  notice  and 
comment  rulemaking  and,  as 
appropriate,  establish  a  schedule  for 
states  to  submit  SIPs  addressing  those 
outstanding  portions  of  the  SIP  Call 
budgets. 

Comment:  A  commenter  believes  that 
it  is  unnecessary  to  force  states  to  rely 
upon  the  level  of  NOx  reductions 
anticipated  from  the  NOx  SIP  Call  to 
achieve  their  attainment  goals  if  more 
recent  modeling  and  monitoring  data 
show  that  sufficient  reductions  can  be  . 
attained  by  other  less  stringent  means. 

Response:  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  call  clearly  shows  regional 
transport  of  ozone  and  its  precursors  is 
impacting  nonattainment  areas  several 
states  away  and  NOx  control  benefits  for 
lowered  downwind  ozone 
concentrations  are  not  limited  to  nearby 
nonattainment  areas  Reductions  in 
ozone  transport  associated  with  the 
collective  application  of  the  NOx 
emission  budgets  in  upwind  States  are 
expected  to  provide  substantial  benefits 
in  downwind  areas,  63  FR  57447  The 
purpose  of  the  NOx  SIP  Call  was  to 
address  long  range  ozone  transport.  EPA 
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has  not  mandated  that  any  State  rely  on 
NOx  emissions  from  the  NO\  SIP  call  as 
part  of  their  attainment  demonstration. 
Howe\er.  a  decision  by  a  State  not  to 
rely  on  these  reductions  for  purposes  of 
attainment  does  not  alleviate  that  State's 
burden  to  reduce  \'0\  emissions  to 
benefit  downwind  nonattainment  areas 
in  other  States. 

Comment:  A  commenter  urges  EPA 
not  to  include  language  in  the 
rulemaking  that  will  hinder  the  LADCG 
states  efforts  to  achieve  their  goals. 
These  states  are  continuing  to  evaluate 
both  the  level  and  type  of  controls  in 
their  respective  states  to  solve  the  1- 
hour  ozone  problem  and  the  longer 
range  ozone  transport  issue. 

flpsponse;  This  final  approval 
approves  rules  and  modeling  which  the 
State  has  chosen  to  address  the  1-hour 
ozone  problem  This  final  rule,  in  no 
way,  hinders  the  LADCO  States  from 
considering  additional  emission 
controls  to  further  lower  local  ozone 
concentrations  and  to  further  reduce  the 
transport  of  ozone  downwind. 

Note  that  this  comment  was  made 
relative  to  our  December  16.  1999 
proposed  rule  This  proposed  rule  was 
essentially  replaced  by  the  August  3. 
2001  proposed  rule.  and.  subsequent  to 
the  publication  of  the  December  16, 
1999  proposed  rule,  Indiana  has 
completed  its  ozone  nonattainment 
demonstration  for  the  Chicago-Gary- 
Lake  County  ozone  nonattainment  area 
and  has  adopted  the  NO\  emission 
control  rules  required  by  EPA's  NO\  SIP 
Call  to  reduce  the  downwind  transport 
of  ozone 

Commfnt  The  commenter  supports 
the  efforts  of  the  EPA  to  help  bring  the 
Chicago-Gar\-Lake  Countv 
nonattainment  area  into  compliance 
with  the  1-hour  ozone  NAAQS  and 
applauds  the  efforts  of  the  LADCO  states 
to  cooperatively  address  this  regional 
problem. 

Response:  The  EPA  appreciates  the 
support  of  the  commenter  and  agrees 
that  LADCO  has  done  an  excellent  job 
of  selecting  and  evaluating  ozone 
attainment  strategies. 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformitv 
purposes. 

Response:  We  have  completed  our 
review  of  the  adequacy  of  these  SIPs, 
and  we  have  found  the  motor  vehicle 
emissions  budgets  in  all  of  these  SIPs  to 
be  adequate  We  responded  to  all 
comments  related  to  adequacv  when  we 
issued  our  adequacy  findings,  and 
therefore  we  are  not  listing  the 
individual  comments  or  responding  to 


them  here  You  may  access  our  findings 
of  adequacy  and  responses  to  conunents 
at  www.epa.gov/otaq/traq  (once  there, 
click  on  the  "conformity"  button).  EPA 
regional  contacts  are  identified  on  the 
web  site. 

Com.ment:  One  commentor  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response:  The  Phase  I!  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
M0BILE6  is  released.  As  noted 
elsewhere  in  this  final  rule,  Indiana  has 
committed  to  revising  the  motor  vehicle 
emission  budgets  within  two  years  after 
EPA  releases  the  MOBILES  emission 
factor  model. 

Comment:  The  revised  budgets 
calculated  using  MOBILES  will  likely  be 
submitted  after  EPA  has  approved  the 
MOBILES  budgets.  EPA's  policy  is  that 
submitted  SIPs  may  not  replace 
approved  SIPs. 

Response:  This  is  the  reason  that  EPA 
proposed  in  the  July  28.  2000, 
Supplemental  Notice  of  Proposed 
Rulemaking  (65  FR  46383)  that  the 
approval  of  the  M0BILE5  budgets  for 
conformity  purposes  would  last  only 
until  MOBILES  budgets  had  been 
submitted  and  found  adequate.  In  this 
way.  the  MOBILES  budgets  can  apply 
for  conformity  purposes  as  soon  as  they 
are  found  adequate. 

Comment:  If  a  state  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget.  EPA  should  not 
approve  the  attainment  demonstration. 

Response:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the 
Indiana  ozone  attainment  demonstration 
reflect  the  motor  vehicle  control 
measures  in  the  attainment 
demonstration. 

Comment:  A  commenter  states  that 
EPA  should  make  it  clear  that  the  motor 
vehicle  emissions  budgets  used  for 
conformity  purposes  will  be  determined 
from  the  total  motor  vehicle  emissions 
reductions  required  in  the  SIP,  even  if 
the  SIP  does  not  explicitly  quantify  a 
revised  motor  vehicle  emissions  budget. 

Response:  EPA  will  not  approve  SIPs 
without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  Indiana 
attainment  demonstration  contains 
explicitly  quantified  motor  vehicle 
emissions  budgets. 

Comment:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 


budgets  using  MOBILES.  EPA  could 
find  a  failure  to  submit  a  portion  of  a 
SIP,  which  would  trigger  a  sanctions 
clock  under  section  179. 

Response:  If  a  state  fails  to  meet  its 
commitment.  EPA  could  find  a  failure  to 
implement  the  SIP,  which  would  start  a 
sanctions  clock  under  section  1 79  of  the 
Act. 

Comment:  If  the  budgets  recalculated 
using  MOBILES  are  larger  than  the 
MOBILES  budgets,  then  attainment 
should  be  demonstrated  again. 

Response:  As  EPA  proposed  in  its 
December  IS.  1999  notices,  we  will 
work  with  states  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attainment  demonstration. 

Comment:  If  the  MOBILES  emission 
budgets  are  smaller  than  the  MOBILES 
emission  budgets,  the  difference 
between  the  budgets  should  not  be 
available  for  reallocation  to  other 
sources,  unless  air  quality  data  show- 
that  the  area  is  in  attainment  of  the 
standard  and  a  revised  attainment 
demonstration  is  submitted  that 
demonstrates  that  the  increased 
emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (when  MOBILES  is  used  for 
conformity  demonstrations)  unless  the 
above  conditions  are  met. 

Response:  EPA  agrees  that  if 
recalculation  using  MOBILES  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  bv  using 
MOBILES  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILES.  Since  Illinois  has 
committed  to  submit  MOBILES  budgets 
within  two  years  of  the  model's  release 
and  EPA's  approval  of  the  MOBILES 
budgets  is  limited,  the  MOBILES 
budgets  will  not  be  retained  once  the 
MOBILE6  budgets  have  been  found 
adequate. 

Comment:  We  received  a  comment  on 
whether  the  grace  period  before 
MOBILES  is  required  in  conformitv 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  ("budgets") 
within  one  or  two  years  of  MOBILES's 
release. 

Response:  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
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MOBILES  grace  period  for  conformity- 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals. 
However.  EPA  understands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILES 
budgets.  EPA  is  considering  the 
maximum  two  year  grace  period 
allowed  by  the  conformity  rule,  and 
EPA  will  address  this  in  the  future 
when  we  release  the  final  MOBILES 
emissions  model  and  policy  guidance. 

Comment:  One  commenter  asked  EPA 
to  clarify  in  the  final  rule  whether 
MOBILES  will  be  required  for 
conformitv  determinations  once  new 
MOBILES  budgets  are  submitted  and 
found  adequate. 

Response:  This  comment  is  not 
germane  to  this  rulemaking  However,  it 
is  important  to  note  that  EPA  intends  to 
clarify  its  policy  for  implementing 
MOBILES  in  conformity  determinations 
when  we  release  the  final  MOBILES 
model.  EPA  believes  that  MOBILES 
should  he  used  in  conformity 
determinations  once  new  MOBILES 
budgets  are  found  adequate. 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILES, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILES  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILES's  release.  State  and  local 
governments  may  continue  to  use  the 
one-year  option,  if  desired,  or  submit  a 
new-  commitment  consistent  with  the 
alternative  two-year  option.  EPA 
expects  state  and  local  agencies  to 
consult  on  which  option  is  appropriate, 
and  consider  the  impact  on  future 
conformity  determinations  Indiana  has 
committed  to  revise  its  budgets  within 
two  years  of  MOBILES's  release. 

V.  Final  Rulemaking  Action 

In  this  rulemaking  action,  we  are  fully 
approving  Indiana  s  1-hour  ozone 
attainment  demonstration  SIP  submitted 
on  December  21,  1999,  as  meeting  the 
requirements  of  sections  182(c)(2)  and 
(d)  of  the  CAA.  Specifically,  we  are 
approving  the  following  elements  of  the 
SIP:  1)  the  modeled  attainment 
demonstration.  2)  a  post-1999  ozone 
ROP  plan  with  associated  ROP  motor 
vehicle  emissions  budgets.  3)  a  revision 
to  the  N0\  waiver,  4)  contingency 
measure  plans  for  both  the  ozone 
attainment  demonstration  and  the  post- 
1999  ROP  plan,  5)  the  motor  vehicle 


emissions  budgets  for  the  2007 
attainment  year,  until  such  time  that  a 
revised  budget  is  submitted  and  found 
adequate  for  conformity  purposes  as 
called  for  by  the  state  in.its  commitment 
to  recalculate  and  applv  a  revised 
budget  for  conformity  within  two  years 
of  the  formal  release  of  MOBILES.  S)  the 
RACM  analysis,  7)  the  commitment  to 
conduct  a  mid-course  review  of  the 
attainment  status  of  the  Lake  Michigan 
area,  and  8)  an  agreed  order  between 
U.S.  Steel  (ciurently  USX  Corporation) 
and  the  IDEM  signed  by  IDEM  on  March 
22.  1996.  which  requires  U.S.  Steel  to 
establish  a  coke  plant  process  water 
treatment  plant  at  its  Gar>'  Works. 
Today's  action  finalizes  approval  of 
Indiana's  1-hour  ozone  attainment 
demonstration  SIP  revision 

VI.  Administrative  Requirements 

Under  Executive  Order  128SS  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (SS  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  §601  et  seq].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 


federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTT.AA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards'  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS.  As  required  bv  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7.  1996).  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Papenvork  Reduction  Act  of  1995  (44 
U.S.C.  §3501  etseq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq  .  as  added  by 
the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  US.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  'major  rule"  as 
defined  bv  5  U.S.C  §804(2). 

This  rule  w-ill  be  effective  December 
13. 2001 

Under  section  307(b)(  1 )  of  the  Act, 
petitions  for  judicial  review-  of  this 
action  must  be  filed  in  the  United  States 
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Court  nf  Appeals  for  the  appropriate 
circuit  bv  lanuary  14.  2002    Filing  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finalitv  of  this  rule  for  the 
purpose--  of  ludicial  re\'ievv  nor  does  it 
extend  the  tinu'  uithin  which  a  petition 
for  judicial  re\ievv  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  f)r  ac:tion.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforo'  its  requirf-ments.  (See  section 
.U)7a)i'21 

List  of  Subjects  in  40  CFR  Part  .i2 

En\  ironmental  protection,  Air 
pollution  contrul.  Incorporation  by 
refercnc  e,  intergovernmental  relations. 
Nitrogen  Oxides.  Ozone.  Volatile 
Organic  Compounds. 

Dated- Ortobt^r  15,  2001. 
navid  .\   niruh. 
iJt'puly  Ht'gional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
fireambl"   part  52,  chapter  I,  title  40  of 
tht'  ( ;ndp  of  Federal  Regulations  is 
imended  as  follows; 


PART  52— {AMENDED] 


1    Th^'  <iuthi)rit\  i 
continu>-'<  III  read  ,i- 


t.ition  for  part  52 
till  lows: 


Authority:  42  U.S.C.  7401  et  seq. 


Subpart  P — Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(145)  to  read  as 
follows: 

§52  770     Identification  of  Plan 

***** 

(c)  *   *    * 

(145)  Indiana  submitted  on  December 
17,  1997,  as  part  of  the  9%  Rate  of 
Progress  Plan,  an  agreed  order  between 
U.S.  Steel  and  the  Indiana  Department 
of  Environmental  Management,  Section 
3  of  Exhibit  E  requires  U,S,  Steel  to 
establish  a  coke  plant  process  water 
treatment  plant  at  its  Gary  Works. 

(i)  Incorporation  by  Reierence. 

(A)  Section  3  of  Exhibit  E  of  the 
March  22,  1996,  Agreed  Order  between 
U.S.  Steel  (currently  USX  Corporation) 
and  the  Indiana  Department  of 
Environmental  Management. 

3.  Section  52.777  is  amended  by 
adding  paragraph  (y)  to  read  as  follows; 

§52  777     Control  strategy;  photochemical 
oxidants  ihydrocarljons) 

(y)  Lake  and  Porter  Counties 
Attainment  Demonstration  Approval — 
On  December  21,  2000,  Indiana 
submitted  a  1-hour  ozone  attainment 
demonstration  plan  as  a  requested 
revision  to  the  Indiana  State 


Implementation  Plan.  This  approval 
includes;  A  modeled  demonstration  of 
attainment,  a  plan  to  reduce  ozone 

precursor  emissions  by  ,3  percent  per 
year  from  2000  to  2007.  and  associated 
conformity  budgets  for  2002  and  2005, 
a  revision  to  the  \'C)x  wai\er.  a 
contingency  measures  plan  for  both  the 
ozone  attainment  demonstration  and  th- 
post-1999  ROP  plan,  the  conformitv 
budgets  for  the  2007  attainment  vear. 
until  such  time  that  revised  budgets  are 
submitted  and  found  adequate  for 
conformity  purposes  as  called  for  b\  the 
state  in  its  commitment  to  recalculate 
and  apply  a  revised  budget  for 
conformity  within  two  years  of  the 
formal  release  of  MOBILE6.  the  R.A(:M 
analysis,  the  commitment  to  conduct  a 
mid-course  review  of  the  attainment 
status  of  the  Lake  Mic;higan  area,  and  an 
agreed  order  between  l'  S.  Steel 
(currently  USX  Corporation)  and  the- 
IDEM  signed  bv  IDEM  on  March  22. 
1996.  which  requires  I'.S.  Steel  t.j 
establish  a  coke  plant  process  water 
treatment  plant  at  its  Garv  Works 
Todav's  action  finalizes  apprmal  of 
Indiana's  1-hour  ozone  dttauinu'nt 
demonstration  SIP  revision. 

!FR  I).:    ni-2-722  Filpd  11-9-01:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  625 
RIN  1205-AB31 

Disaster  Unemployment  Assistance 
Program;  Interim  Final  Rule;  Request 
for  Comments 

AGENCY:  Employment  and  Training 
Administration.  Departmont  of  Labor. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  Employment  and 
Trainint;  .-Xdministration  (ETA)  of  the 
Department  of  Labor  (Department)  is 
issuing  this  interim  final  rule,  effective 
upon  publication,  to  clarify-  eligibility 
for  disaster  unemployment  assistance 
(DLIA)  in  the  wake  of  the  major  disasters 
declared  as  a  result  of  the  terrorist 
attacks  of  September  11 .  2001 .  To 
provide  an  opportunitv  for  public 
participation  in  this  emergency 
rulemaking,  this  mterim  final  rule 
includes  a  post-publication  comment 
period.  The  Department  will  publish  a 
final  rule  after  taking  into  account  any 
comments  that  are  received. 
DATES;  This  interim  final  rule  is 
effective  November  13,  2001.  Written 
comments  must  be  received  in  the 
Department  on  or  before  December  13. 
2001 

ADDRESSES:  Written  comments  on  this 
interim  final  rule  may  be  mailed  or 
delivered  to  Grace  A.  Kilbane.  Director, 
Office  of  Workforce  Securitv, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N,VV.. 
R()(jm  S-4231,  Washington.  DC  20210 

.Mi  comments  received  will  be 
available  for  public;  inspection  during 
normal  business  hours  in  Room  S-4231 
at  the  above  address 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  (Castillo.  Division  (^hieL  Division 
of  Unemployment  Insurance 
Operations,  Office  of  Workforce 
Security.  Employment  and  Training 
Administration  (ETA),  U.S.  Department 
of  Labor.  200  Constitution  Avenue. 
N.W  .  Room  S-4231.  Washington.  DC 
20210   Telephone:  (202)  693-3209  (this 
is  not*  toll-free  member);  facsimile: 
(202)  693-3229;  E-mail: 
bcastillo@doleta.gov 

SUPPLEMENTARY  INFORMATION: 

I.  The  Disaster  Unemployment 
.Assistance  Program 

Section  410(a)  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 


Assistance  Act  (Stafford  Act)  (42  U.S.C 
5177(a))  sets  forth  the  framework  of  the 
Disaster  Unemployment  Assistance 
(DUA)  Program.  The  President  is 
authorized  by  section  410(a)  of  the 
Stafford  Act  to  provide  to  any 
individual  unemployed  as  a  result  of  a 
major  disaster  declared  by  the  President 
under  the  Stafford  Act  "such  benefit 
assistance  as  he  deems  appropriate 
while  such  individual  is  unemploved 
for  the  weeks  of  such  unemployment 
with  respect  to  which  the  individual  is 
not  entitled  to  any  other  unemployment 
compensation  *   *   *  or  waiting  period 
credit."  Section  410(a)  provides  tliat 
DUA  is  to  be  furnished  to  individuals 
for  no  longer  than  26  weeks  after  the 
major  disaster  is  declared.  Further,  for 
any  weak  of  unemployment,  a  DUA 
payment  (a  type  of  unemployment 
compensation  (UC))  is  not  to  exceed  the 
maximum  weekly  benefit  amount 
authorized  under  the  applicable  UC 
state  law,  as  specified  in  the 
Department's  DUA  regulations 
implementing  section  410(a)  of  the  Act. 

The  Department  operates  the  DUA 
program  under  a  delegation  of  authoritv 
(51  FR  4988.  February  10.  1986)  to  the 
Secretary  of  Labor  from  the  Director  of 
the  Federal  Emergency  Management 
Agency  (FEMA).  The  Secretary  of  Labor 
has  promulgated  and  published 
regulations  for  the  DUA  program  at  part 
625  of  title  20  of  the  Code  of  Federal 
Regulations.  The  DUA  Program  is 
administered  by  the  states  in  accordance 
with  an  agreement  each  state  has  signed 
with  the  Secretary  of  Labor. 

II.  Explanation  of  the  Interim  Final 
Rule 

The  Department  is  adding,  at 
§  625.5(c),  a  definition  of  the  phrase 
"unemployment  is  a  direct  result  of  the 
major  disaster,"  used  in  §§625, 5(a)(1) 
an  (b)(1)  for  determining  if  a  worker  or 
self-employed  individual's 
unemployment  is  caused  by  a  major 
disaster.  Section  410(a)  of  the  Stafford 
Act  provides,  in  pertinent  part,  that  the 
President  is  authorized  to  provide 
benefit  assistance  to  any  individual 
"unemployed  as  a  result  of  a  major 
disaster.  "  The  Department  has 
consistently  interpreted  this  phrase  in 
its  regulations  as  requiring,  for  DUA 
eligibility,  that  the  individual's 
"unemployment  is  a  direct  result  of  the 
major  disaster."  However,  the  phrase 
has  never  been  defined  in  the 
Departments  regulations  (Note  that 
paragraphs  (a)(2)-(a)(5)  and  (b)(2)-(b)(4) 
of  §  625.5  also  provide  for  other 
circumstances  where  an  individual's 
unemployment  is  caused  by  a  major 
disaster.  However,  these  provisions  are 
not  involved  here.) 


The  recent  terrorist  attacks  of 
September  11.  2001.  resulting  in 
declarations  of  major  disasters  in  New 
York  City  and  Arlington  County, 
Virginia,  were  of  catastrophic 
proportions.  They  presented  a  number 
of  situations  the  regulations  did  not 
contemplate,  such  as  the  extended 
closure  of  Reagan  National  Airport.  In 
order  to  address  these  tvpes  of 
situations,  the  Department  is  now 
defining  the  phrase  "unemployment  is  a 
direct  result  of  the  major  disaster"  to 
clarif\-  eligibility.  The  Department  has 
received  many  inquiries  regarding 
whether  an  individual's  unemployment 
was  a  direct  result  of  either  the  New- 
York  or  Arlington  disasters.  By  defining 
the  phrase  "unemployment  is  a  direct 
result  of  the  major  disaster."  the 
Department  will  ensure  greater 
uniformity.  This  is  consistent  with  the 
first  and  second  rules  of  construction  of 
§§  625.1(b)  and  (c)  of  the  DUA 
regulations,  which  provide  that  sections 
410  and  423  of  the  Stafford  Act  and  the 
implementing  regulations  must  be 
construed  liberally  to  carr\-  out  the 
purposes  of  the  Act  and  to  assure, 
insofar  as  possible,  the  uniform 
interpretation  and  application  of  the 
DUA  provisions  of  the  Act  throughout 
the  United  States. 

Definition  of  "UnempJoympnt  is  a  Direct 
Rpsult  of  the  Major  Disaster  ' 

The  Department  interprets  the  phrase 
"unemployment  is  a  direct  result  of  the 
major  disaster"  under  paragraphs  (a)(1) 
and  (b)(l )  of  §  625.5  to  mean  that  an 
individuals  unemployment  must  be  an 
immediate  result  of  the  disaster  itself, 
and  not  the  result  of  a  longer  chain  of 
events  precipitated  or  exacerbated  bv 
the  major  disaster.  This  rule  seeks  to 
clarif\-  that  an  individual's 
unemployment  is  a  direct  result  of  the 
major  disaster  if  the  unemployment 
resulted  from:  the  physical  damage  or 
destruction  of  the  work  site;  the 
physical  inaccessibility  of  the  work  site 
due  to  a  federal  government  closure  of 
the  work  site,  in  immediate  response  to 
the  major  disaster;  or  lack  of  work,  or 
loss  of  revenues,  provided  that  the 
employer,  or  the  business  in  the  case  of 
a  self-employed  individual,  prior  to  the 
di-saster.  received  at  least  a  majoritv  of 
its  revenue  or  income  from  either  an 
entity  damaged  or  destroyed  in  the 
disaster,  or  an  entity  closed  bv  the 
federal  government  in  immediate 
response  to  the  disaster.  This  rule 
simply  sets  forth  whose  unemplovment 
is  a  direct  result  of  a  major  disaster. 
Once  that  determination  is  made, 
however,  claimants  covered  under  this 
new  definition  must  still  meet  the  same 
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eligibility  criteria  as  all  other  claimants 
in  order  to  receive  DUA. 

The  Department  recognizes  that  the 
terrorist  attacks  of  September  11  had  a 
"ripple  effect"  throughout  the  economy, 
and  that  many  businesses  nationwide 
suffered  serious  declines  due  to  the 
effect  these  disasters  had  on  commerce. 
However,  individuals  who  became 
unemployed  as  the  result  of  a  general 
decline  in  commerce  in  response  to  the 
major  disasters  are  not  unemploved  as 
a  "direct  result"  of  the  major  disasters 
and  thus  are  not  eligible  for  DU.\. 

The  above  considerations  applv 
equally  to  any  major  disaster.  They  lead 
the  Department  to  conclude  that 
workers  and  self-employed  individuals 
whose  work  site,  for  example,  is  outside 
a  major  disaster  area,  and  who  no  longer 
have  a  job  because  the  federal 
government  either  closed  or  took  over 
the  job  site  in  response  to  the  major 
disaster,  are  potentially  eligible  for 
DUA.  This  includes  only  employees  and 
self-employed  individuals  at  facilities 
closed  by  the  federal  government. 
Examples  of  eligible  individuals  in  the 
case  of  an  airport  shutdown  might 
include  airport  employees,  owners  and 
employees  of  restaurants  and  shops 
located  in  airport  terminal  buildings, 
and  workers  or  ser\ice  providers  for 
these  and  other  facilities  where  the 
above  conditions  are  met.  However, 
workers  at  other  airports  not  closed  bv 
the  federal  government  would  not  be 
eligible  for  DUA.  Individuals  potentially 
eligible  for  DUA  would  also  include 
employees  and  self-employed 
individuals  who  could  not  perform 
services  or  get  to  their  workplace 
because  a  federal  agencv.  such  as 
FEMA,  took  over  such  site  for  disaster 
administration  purposes.  Similarly,  the 
federal  government  may,  as  an 
immediate  emergency  response  to  the 
major  disaster,  close  certain  facilities 
such  as  bridges  or  tunnels.  Employees  of 
those  facilities  could,  therefore,  be 
potentially  eligible  for  DUA. 

As  noted  above,  an  employee  or  self- 
employed  individual  may  be  eligible  for 
DUA  if  the  major  disaster  caused 
physical  damage  or  destruction  of  an 
entity  which,  before  the  major  disaster, 
provided  at  least  a  majority  of  the 
employer's  or  self-employed 
individual's  revenue  or  income.  Where 
less  than  a  majority  of  the  employer's  or 
self-employed  individual's  revenue  or 
income  came  from  that  entity,  the  link 
to  the  unemployment  is  too  tenuous  to 
be  considered  direct  under  the 
regulations,  just  as  this  test  may  be 
employed  to  determine  whether 
employees  of  suppliers  of  goods  or 
services  to  facilities  physically  damaged 
by  the  major  disaster  may  be  eligible  for 


DUA.  so  too  would  that  analysis  be 
applicable  to  employees  of  suppliers  of 
goods  or  ser\'ices  to  other  facilities 
closed  or  taken  over  by  the  federal 
government  in  immediate  response  to 
the  major  disaster.  Thus,  if  one  of  those 
facilities  provided  at  least  a  majority  of 
the  revenue  or  income  of  that  employer 
or  self-employed  individual,  the 
employees  of  that  business  or  that  self- 
employed  individual  mav  be  eligible  for 
DUA.  ' 

Where  it  cannot  be  established  that  at 
least  a  majority  of  the  revenue  or 
income  of  a  business  or  self-eraploved 
individual  was  dependent  upon 
providing  goods  or  ser\'ices  to  the 
businesses  at  these  facilities.  DUA 
eligibility  must  be  denied.  For  example, 
a  taxicab  driver  would  be  potentially 
eligible  for  DUA  where  a  majoritv  of  his 
or  her  business  depended  on  providing 
transportation  ser\ices  between  points 
which  include  areas  cordoned  off 
because  of  the  physical  damage  of  the 
major  disaster  or  because  facilities  were 
closed  or  commandeered  by  the  federal 
government.  On  the  other  hand,  DUA 
eligibility  must  be  denied  a  taxicab 
driver  who  cannot  establish  that  a 
majority  of  his  or  her  livelihood 
depended  on  providing  transportation 
ser\'ices  between  points  which  include 
areas  cordoned  off  because  of  either  the 
physical  damage  of  the  ma)or  disaster  or 
the  closing  or  commandeering  of  the 
facilities  by  the  federal  government 

Further,  DUA  is  payanle  only  for 
those  weeks  of  unemployment  during 
the  disaster  assistance  period  that 
continues  to  be  the  direct  result  of  the 
major  disaster.  Therefore,  if  the  state 
agency  finds  that  an  eligible  DUA 
applicant's  unemployment  can  no 
longer  be  directly  attributed  to  the  major 
disaster,  the  applicant  is  no  longer 
unemployed  as  a  direct  result  of  the 
disaster  and  is  no  longer  eligible  for 
DUA. 

Publication  of  Interim  Final  Rule 

This  rule  interprets  the  statutory  term 
in  section  410(a)  of  the  Stafford  Act 
requiring,  as  a  condition  of  DUA 
eligibility,  that  an  individual  be 
unemployed  as  a  "result"  of  a  major 
disaster.  The  Department  has 
determined  that  the  new  §  625.5(c) 
defining  this  statutor\-  term,  should  be 
added  immediately  to  clarify-  eligibility 
and  assure  uniform  interpretation  and 
application  nationwide,  \otice-and- 
comment  rulemaking  is  not  required 
under  5  U.S.C.  553(b){,\)  because  the 
rule  is  interpretative.  However,  because 
of  the  public  interest  in  this  program 
the  Department  has  included  a  post- 
publication  comment  period  in  this 
interim  final  rule  Anv  comments 


received  on  the  interim  final  rule  adding 
§  625  5(c)  will  be  considered  before  a 
final  rule  is  issued. 

Even  were  this  not  an  interpretative 
rule,  good  cause,  under  5  U.S.C. 
553[b)(B),  exists  for  adding  §  625.5(c)  in 
an  interim  final  rule  with  a  post- 
publication  comment  period  because  a 
pre-publication  comment  period  is 
impracticable  and  contrar>'  to  the  public 
interest.  Communities  are  still 
recovering  and  individuals  are  filing 
claims  due  to  the  major  disasters  arising 
from  the  terrorist  attacks  of  September 
11.  2001.  To  not  have  the  regulations  in 
place  at  this  time  would  be  contrar\-  to 
the  public  interest,  especially  under  the 
current  exigencies.  Because  of  the  scope 
of  the  effects  of  this  disaster,  this 
clarification  will  effect  claims  made 
through  many  States.  In  order  to  assure 
that  all  States  will  be  able  to  respond  as 
promptly  and  accurately  as  possible  to 
this  disaster,  this  regulation  must  be 
effective  immediately. 

Effective  Date 

The  Department  has  determined  that 
this  interim  final  rule  will  be  effective 
on  publication.  This  rule  clarifies  which 
unemployed  workers  about  whom 
eligibility  questions  have  arisen  are 
potentially  eligible  for  DUA  benefits. 
The  exception  to  a  30-dav  delay  in  the 
effective  date  at  5  U.S.C.  "553(d)(1) 
applies  because  the  rule  clarifies  a 
statutor\-  term  which  has  the  effect  of 
relieving  a  restriction  on  the  eligibility 
of  individuals  to  receive  benefits  under 
the  DUA  Program. 

Moreover,  this  rule  interprets  the 
statutory-  term  unemployed  as  a  "result" 
of  a  major  disaster  in  section  410|a)  of 
the  Stafford  Act.  Therefore,  under  5 
U.S.C.  553(d)(2),  a  30-day  waiting 
period  for  the  rule  to  become  effective 
is  not  required  because  this  is  an 
interpretative  rule. 

Lastly,  the  Department  has 
determined,  under  5  U.S.C.  553(d)(3), 
that  good  cause  exists  for  making  the 
addition  of  §625.5(cl  effective  upon 
publication  in  the  Federal  Register  As 
explained  above,  due  to  the  exigencies 
arising  from  the  events  of  September  11. 
2001,  the  Department  believes  it 
contrary  to  the  public  interest  and 
harmful  to  potential  beneficiaries  not  to 
have  the  changes  in  place  while  so 
many  individuals  are  recovering  from 
those  major  disasters.  Therefore,  these 
amendments  are  effective  immediately- 

Executive  Order  12866 

This  interim  final  rule  is  a 
"significant  regulatory-  action"  within 
the  meaning  of  Executive  Order  12866 
because  it  meets  the  criteria  of  section 
3(f)(4)  of  that  Order  in  that  it  raises 
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novel  or  legal  policy  i.s.sue.s  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  E.xecutive  Order.  Accordinglv,  this 
rule  was  submitted  to,  and  reviewed  bv, 
the  Office  of  Management  and  Budget. 
It  is  not  "economicallv  significant' 
within  the  meaning  of  section  3(0(1)  of 
that  E.xecuti\'t'  Order  because  it  will  not 
have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more.  Rather,  the 
Department  estimates  the  cost  of 
benefits  under  this  rule  for  the  major 
disasters  of  , September  11,  2001,  to  be 
Si. 47  million  and,  therefore,  projects 
that  the  annual  cost  of  benefits  under 
this  rule  will  be  far  less  than  SlOO 
million 

The  Department  has  evaluated  the 
rule  and  finds  it  consistent  with  the 
regulatory  philosophy  and  principles  set 
forth  in  E.xecutive  Order  12866.  which 
governs  agency  rulemaking.  The  rule 
will  not  impact  states  and  state  agencies 
in  a  material  wav  because  it  would  not 
impose  an\'  new  requirements  on  states. 
Instead,  the  rule  simply  clarifies  the 
rules  states  use  to  determine  the 
eligibility  of  individuals  affected  by 
these  new  types  of  disasters  now 
affecting  the  nation.  sut:h  as  the  terrorist 
attacks  of  September  11,  2001,  and  the 
benefits  are  financed  h\-  the  federal 
government 

Papt^nvnrk  Rf'duction  Act 

The  Department  has  determined  that 
this  inlerim  final  rule  contains  no  new 
information  c;ollection  requirements 
The  existing  information  colle(  tion 
requirements  are  approved  under  Office 
of  Management  and  Budget  cr)ntrol 
number  1205-00,51 

Exerutivp  Ordt^r  13132 

The  Department  has  reviewed  this 
interim  final  rule  in  accordance  with 
Executive  Order  13132  regarding 
federalism  The  t)rder  requires  that 
agencies.  \u  the  extent  possible,  refrain 
from  limiting  state  policv  options, 
consult  with  states  prior  to  taking  any 
actions  which  would  restrict  states' 
policy  options,  and  take  such  action 
only  when  there  is  clear  constitutional 
authority  and  the  presence  of  a  problem 
of  national  scope.  Because  this  is  a 
f(!deral  benefit  program,  the  Departm»'nt 
has  determined  that  the  rule  does  not 
have  federalism  implications, 

Expcutive  Order  12988 

The  Department  drafted  and  reviewed 
this  rule  in  accordanc:e  with  Executive 
Order  12988,  Civil  Justice  Reform,  and 
will  not  undulv  burden  the  federal  court 
system  The  rule  has  been  written  to 


minimize  litigation  and  provide  a  clear 
legal  standard  for  affected  conduct,  and 
has  been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

Unfunded  Mandates  Reform  Act  of  1993 
and  Exfcutivf  Order  12875 

The  Deiiartment  has  reviewed  this 
interim  final  rule  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C  1501  et  seq.)  and 
Executive  Order  12875.  The  Department 
has  determined  that  this  rule  does  not 
include  any  federal  mandate  that  mav 
result  in  increased  expenditures  by 
state,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  pri\  ate  sector,  of 
SlOO  million  or  more  in  any  one  year 
Accordingly,  the  Department  has  not 
prepared  a  budgetary*  impact  statement 

Regulatory-  Flexibility  Act 

The  Department  has  determined  that 
this  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  sets  forth  the  terms  under 
which  states  and  state  agencies,  which 
are  not  within  the  definition  of  "small 
entity'"  under  5  U.S.C.  601(6),  will  pay 
federal  benefits.  Under  5  U.S.C.  605(b), 
the  Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect 
Accordiogly,  no  regulatory  flexibility 
analysis  is  required. 

Effect  on  Family  Life 

The  Department  certifies  that  this 
interim  final  rule  has  been  assessed  m 
accordance  with  section  654  of  Pub  L. 
105-277,  112  Stat.  2681.  for  its  effect  on 
family  well-being.  The  Department 
concludes  that  the  rule  will  not 
adversely  affect  the  well-being  fif  the 
nation's  families.  Rather,  it  should  have 
a  positive  effect  on  family  well-being  by 
providing  benefits  to  more  individuals 
whose  households  have  been  affected  by 
major  disasters. 

Congressional  Review  Act 

This  interim  final  rule  is  not  a  ma)or 
rule  for  purposes  of  the  Congressional 
Review  Act, 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17,225,  "Disaster 
Unemployment  Assistance  (DUA)." 

List  of  Subjects  in  20  CFR  Part  625 

DisasttT  assistance.  Labor,  and 
Unemployment  compensation. 


Words  of  Issuance 

For  the  reasons  set  forth  in  this 
preamble,  part  625  of  chapter  V  of  title 
20.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  625— DISASTER 
UNEMPLOYMENT  ASSISTANCE 

1.  The  authority  for  part  625 
continues  to  read  as  follows: 

Authority:  42  U  S  C   1302;  42  U.S.C.  5164; 
42  U.S.C.  5"l89a(c);  42  U  S.C.  5201(a); 
Executive  Order  1267.3  of  March  23.  1989  (54 
FR  12571);  delegation  of  authorit\  from  the 
Director  of  the  Federal  Emergenc  \ 
Management  .Agenc  \  to  thn  .Secretary  of 
Labor.  effectiveDecember  1.  1985  (51  FR 
4988);  Secretary's  Order  No,  4-75  (40  FR 
18515). 

2   Section  625  5  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  625.5    Unemployment  caused  by  a  major 
disaster. 

*  n  -^  *  * 

(c)  Unemployment  is  a  direct  result  of 
the  major  disaster.  F'or  the  purposes  of 
paragraphs  (a)(1)  and  (b)(1)  of  this 
section,  a  worker's  or  self-employed 
individual's  unemployment  is  a  direct 
result  of  the  major  disaster  where  the 
unemployment  is  an  immediate  result  of 
the  major  disaster  itself,  and  not  the 
result  of  a  longer  chain  of  events 
precipitated  or  exacerbated  by  the 
disaster.  Such  an  individual's 
unemployment  is  a  direct  result  of  the 
major  disaster  if  the  unemployment 
resulted  from: 

(1)  the  physical  damage  or  destruction 
of  the  place  of  employment; 

(2)  the  physical  inaccessibility  of  the 
place  of  employment  due  to  its  closure 
by  the  federal  government,  in  immediate 
response  to  the  disaster;  or 

(3)  lack  of  work,  or  loss  of  re\'enues. 
prfivided  that,  prior  to  the  disaster,  the 
employer,  or  the  business  in  the  case  of 
a  self-employed  individual,  received  at 
least  a  majority  of  its  revenue  or  income 
from  an  entity  that  was  either  damaged 
or  destroyed  in  the  disaster,  or  an  entity 
closed  by  the  federal  government  in 
immediate  response  to  the  disaster. 

Signed  at  Washington.  DC.  on  November 
7.2001. 

Elaine  L.  Chao, 

St'rretar\-  of  Labor. 

Emily  S,  DeRorco, 

Assistant  Secretary  of  Labor 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  November  9,  2001 

Continuation  of  Emergency  Regarding  Weapons  of  Mass 
Destruction 


On  NnxenitHn  14  l'<'t4  tn  E\p(  ut;\  h  ():.;»>:  i:4,iH.  FresidPn;  (  jintun  declared 
rt  natioHdi  (TitTi^fncv  with  r»"-pp(:  t(.  thf  ..nusual  ant:  H\traordinar\'  threat 
to  thn  nation^]  seiuntx,  fdr^itin  poIkn,  ,ind  econoniN  cf  the  TnitHd  States 
posed  b\  ^hp  proliferation  ot  nuc  ^enr  bioioaicd.  and  (t^emu,!;  wn.ipons 
(weapons  of  nia^---  dpstrurtioni  nnd  tf^p  means  of  >ieli\ering  ^i.ch  \%Pn;)ons. 
BecrtU-p  ;iip  rToliferotion  ni  \vPripoi>  (■*  nia-v  .u^structlon  -^nd  'h^'  :n>^^ns 
of  dpiivprini  'hpH;  (  ontmues  ;(i  pi;se  ^n  L.nuMiai  and  extraordinar\  thrp^nt 
ti.  *hp  national  >p{  oriH  foreign  po:u\,  ano  pc"ononi\  iif  thie  I'niteo  Si^itP:- 
thp  nationa.  pniprspnt  \  fir^t  dec  inr'n:  on  \(i\pnitier  14  l'''<4  .ind  extendpci 
on  \;:\piTiber  14,  lo'-i^.  N(i\'prnber  IJ  l'*'^h,  No\pn;r'pr  ]■  loo"  \o\-ember 
1-  IM^^H,  \o\-ppipei  1(0  iQqq,  rino  No\pn^bp:  i:  2()(Ju.  must  continue  in 
effei  t  bp\ond  Noxemtipr  14.  2001  !;;  .k  t  oro,.nv  p  with  section  202(d)  of 
thp  National  Emprt;pnrips  .Xct  'm')  i  SC  lb22(d)).  I  am  continuing  for  1 
yedi  the  national  emergency  aeclareo  ,n  K\p(  oti\e  Order  1  2Q18. 

This   notice   shall   be   published    in    tiu-    Federal    Register    ,..nd    transmitted 
to  the  Congress. 


(FR  Doc.  01-28603 
Filed  11-9-01;  11:54  am) 
Billing  code  3195-01-P 


i^ 


\\\E  WHITL  HOUSE, 
November  9,  2001. 
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Notice  of  November  9.  2001 

Continuation  of  Iran  Emergency 
I 


IFR  Doc   01-28604 
Filed  n-»-01;  n  54  ami 
Billing  code  3195-01-P 


On  November  14,  1979,  b\  Executive  Order  12170,  the  President  declared 
a  national  emergency  with  respect  to  Iran  pursuant  to  the  International 
Emergenc}  Economic  Powers  Act  (50  I\S,C.  1701-1706)  to  deal  with  the 
unusual  and  extraordinary  threat  to  the  national  security,  foreign  policy, 
and  economy  of  the  United  States  constituted  by  the  situation  in  Iran. 
Because  our  relations  vvilh  Iran  ha\e  not  yet  returned  to  normal,  and  the 
process  of  miplementing  the  January  19,  1981,  agreements  with  Iran  is 
still  underwa\  the  national  emergency  declared  on  November  14,  1979, 
inuit  (ontinue  m  effect  beyond  November  14,  2001.  Therefore,  in  accordance 
with  section  202!dj  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d]), 
I  am   contmuing  for  1   year  this  national  emergency  with  respect  to  Iran. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Corxgress. 


(^ 


THE  WHITE  HULbE. 
November  9.  2001. 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  13, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit 
tangerines   and  tangelos 
growh  in — 

Florida    published  11-9-01 
Prunes  idnedi  produced  in — 

California,  published  11-9-01 
Tomatoes  grown  m — 

Florida,  published  11-9-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs    State  authonry 

delegations 

Pennsylvania    published  9- 
1 3-01 

Air  quality  implementation 
plans   approval  and 
promulgation    various 
States 

Anzona,  published  1O-11-OI 
California,  published  9-12-01 
Colorado    published  9-11-01 

Hazardous  waste  program 
authorizations 
Hawaii    published  11 -1-01 

Hazardous  waste 

Mixed  waste    storage 
Ireatment    transportation 
and  disposal,  published  5- 
16-01 

Pesticides   tolerances  m  food, 
animal  feeds    and  raw 
agncuiturai  commodities 
Poly  (vinyl  pyrroiidonei    etc 
published  8-15-01 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update,  published  9-1 1- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations   table  of 
assignments 
Texas,  published  10-17-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 


Anesthesia  services,  hospita 
participat'on  conditions, 
published  11-13-O1 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigraiio" 
Foreign  language  alien 
broadcasters   special 
fourth  preference 
immigrant  visas:  published 
10-11-01 
Visa  waver  pilot  program- 
Guam    Burma  removed, 
published  10-11-01 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Disaster  unemployment 
assistance    eligibility 
clarification    comment 
request   published  11 -13-01 
LABOR  DEPARTMENT 
Veterans  Employrrient  and 
Training.  Office  of  Assistant 
Secretary 

Annual  report  from  Federal 
contractors   published  10- 
11-01 

Correction    pubisne':!  11-13- 
01 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuciear  f.jei  ana  nign- 
leve   radioaci  ve  waste: 
independent  storage 
licensing  requirements: 
Approved  spen!  fjei  storage 
castas    'Si    published  8- 
30-01 
Intenm  storage  fo'  greater 
than  Class  C  waste: 
published  lO-M-OI 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
A;r  traffic  operating  and  flight 
rules,  etc 

Secuniy  confro  of  air  traffic: 
published  9-28-01 
Airworthiness  directives 
Airbus    published  10-29-01 
Enstrom  Helicopter  Corp.: 
published  i0-29-0i 
TREASURY  DEPARTMENT 
Alcohol.  Tot>acco  and 
Firearms  Bureau 
Alcohol   tobacco   and  other 
excise  taxes 
Tobacco  products  and 
Cigarette  papers  and 
tutjes— 

Removal  without  payment 
of  tax  for  use  of  U  S 
recodification    published 
11-13-01 
TREASURY  DEPARTMENT 
Fiscal  Service 
Marketable  txx>k-entry 
Treasury  bills,  notes,  and 
bonds 


Securities  auctions    net  long 
position  and  35  percent 
award  limit    calculation; 
pjbMshec  ■^  1-13-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Lamb  promotion    resea'ch, 
and  information  order 
comments  due  by  11-20-01: 
published  9-21-01  [FR  01- 
2  364  7' 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospf>eric  Administration 

Endangered  and  threatened 

species 

Sea  turtle  conserx-ation — 
California  Oregon  dnti 
giiinet  fishery 
leatherbacK  sea  turtles; 
incidenta'  taKe  level; 
comments  Oue  by  11- 
23-01    published  8-24- 
01  [FR  01-215^2: 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  tnrea'enec 
species 
Sea  turtle  conservation 

requirements 

Correction   comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26455] 
Environmental  statements 
availability,  etc 
Northestern  United  States 
f'Shenes— 

MonKfiSh    Atlantic  nerring, 
and  Atlantic  salmon: 
environmenta'   impact 
statements    comments 
due  bv  11-21-01 
published  9-25-01  [FR 
01-23796; 
Fishen,  conservation  and 
management 

Northeastern  United  States 
fishenes— 

Atlantic  macKere'    squid 
and  butterfish 
comments  due  bv  11- 
23-01    published  ^0-23- 
01   [FR  01-26688; 

Atlantic  surlclams   ocean 
quahogs    and  Mame 
mahogany  ocean 
quahogs    comments 
due  by  11-23-01 
published  iO-24-Ci    fr 
01-26791; 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Italy   tax  exemptions 
comments  due  by  ■"'-20- 


01:  published  9-21-01  [FR 
01-23689] 
Profit  pxjlicy  changes, 
comments  due  by  11-20- 
01:  published  9-21-01  [FR 
0^-23690; 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energ,  conservation 
Consumer  products  and 
commercial  and  industnal 
equipment,  energy 
conservation  program: 
meeting:  comments  due 
by  11-20-01:  published 
10-23-0-'   ;fR  C -26672] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards   comments 
due  by  11-19-01: 
published  10-19-01  [FR 
01-26328] 
Practice  and  procedure 
Natural  gas  pipelines  ana 

transmitting  pubnc  utilities 
(transmission  providers). 
standards  of  conduct: 
comments  due  by  11-19- 
01:  published  10-5-01  [FR 
01-24667] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A  '  poiijia-^'s    nazaroojs 
na'.iona  e""i&siO'"  standards' 
Hydrochlonc  aco  production 

facilities,  comments  due 

by  11-19-01    pjbhshed  9- 

18-01  [FR  01-23083] 
Air  pollution  control 
State  operating  permits 

programs— 

Anzona,  comments  due 
by  11-19-01:  published 
10-18-01  [FR  01-26264] 

Califomia.  comments  due 
by  11-19-01  published 
10-19-01  [FR  01-26410] 

California  comments  due 
by  11-19-01  published 
10-19-01  ;fR  C'  25409] 

Califomia:  comme'^is  due 
by  11-19-01  published 
10-19-01  [FR  01-26408] 

California:  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26407] 

California,  comments  due 
by  11-19-01:  published 
10-19-01  [FR  01-26420] 

California:  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26419] 

California:  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26418] 
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California,  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26417] 

California,  comments  due 
by  11-19-01,  published 
10-19-01   [FR  01-26416] 

California  comments  due 
by  11-19-01,  published 
10-19-01   [FR  01-26421] 

California,  comments  due 
by  11-21-01,  published 
10-22-01  [FR  01-26529] 

Illinois  comments  due  by 
11-21-01  published  10- 
22-01  [FR  01-26677] 

Maine  comments  due  by 
11-19-01  published  10- 
18-01  [FR  01-26100] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Maine,  comments  due  by 
11-19-01  published  10- 
18-01  [FR  01-26099) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs- 
Michigan    comments  due 
by  11-21-01    published 
10-30-01  [FR  01-27259] 
Minnesota   comments  due 
by  11-21-01    published 
10-30-01  [FR  01-27258) 
Wisconsin   comments  due 
by  11-21-01    published 
10-30-01   [FR  01-27257] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authonzations 

Indiana,  comments  due  by 
11-23-01    published  10- 
24-01   [FR  01-26682] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzations 
Indiana   comments  due  by 
11-23-01    published  10- 
24-01  [FR  01-26683] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste 
Solid  waste  disposal 
facilities  and  municipal 
solid  waste  landfills 
residential  lead-based 
paint  waste  disposal 
comments  due  by  11-23- 
01    published  10-23-01 
[FR  01-26094] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste 
Solid  waste  disposal 
facilities  and  municipal 


FR 


solid  waste  landfills 
residential  lead-based 
paint  waste  disposal, 
comments  due  by  11-23- 
01,  published  10-23-01 
[FR  01-26095] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides    tolerances  m  food, 
an;mal  feeds,  and  raw 
agricultural  commodities: 
Bispyribac-sodium 
comments  due  by  11-19- 
01    published  9-18-01  [FR 
01-23227]         j 

FARM  CREDIT       ' 
ADMINISTRATION 

Farm  credit  system: 
Electronic  commence  and 
disclosure  to 
shareholders   Gomments 
due  by  11-21-01 
published  10-22-01 
01-26305] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 

assignments 

Oklahoma  and  Texas 
comments  due  by  11-19- 
01,  published  10-17-01 
[FR  01-26060] 

Texas,  comments  due  by 
11-19-01  published  10- 
16-01   [FR  01-25915] 

Vanous  States   comments 
due  by  11-19-01 
published  10-16-01  [FR 
01-25916] 

GOVERNMENT  ETHICS 
OFFICE 

Testimony  by  agency 
employees  and  production 
of  official  records  m  legal 
proceedings   comments  due 
by  11-23-01,  published  9- 
24-01   [FR  01-237:^1] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug     i 
Administration     | 

Food  for  human  consumption: 
Food  labeling— 
Plant  sterol/sterol  esters 
and  coronary  heart 
disease   corrments  due 
by  11-19-01;  published 
10-5-01  [FR  01-251061 

INTERIOR  DEPARTMENT 
Indian  Aftairs  Bureau 

Law  and  order  on  indian 
reservations 

Shoshone  Indian  Tribe  of 
Fallon  Reservation  and 
Colony    NV    Court  of 
Indian  Offenses 
establishment,  comments 
due  by  11-19-01; 
published  9-18-01  [FR  01- 
23198) 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Alabama,  comments  due  by 
11-19-01,  published  10- 
18-01  [FR  01-26269] 

West  Virginia,  comments 
due  by  11-23-01, 
published  10-24-01  [FR 
01-26770] 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Custody  procedures; 
comments  due  by  11-19-01; 
published  9-20-01  [FR  01- 

23545] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
B-1   nonimmigrant  visitors  for 
business,  building  and 
construction  work 
definition   comments  due 
by  11-19-01.  published  9- 
19-01  [FR  01-23327] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities   domestic  licensing; 
Power  reactor  site  or  facility; 
partial  release  for 
unrestncted  use  before 
NRC  approval  of  license 
termination  plan, 
comments  due  by  11-19- 
01,  published  9-4-01  [FR 
01-22139] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Decimal  trading  in 
subpennies.  effects. 
comments  due  by  11-23- 
01    published  10-1-01  [FR 
01-24470] 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program; 

Eligible  small  business 
concerns  affected  by 
World  Trade  Center  and 
Pentagon  disasters. 
comments  due  by  11-21- 
01    published  10-22-01 
[FR  01-26565] 

STATE  DEPARTMENT 

Vi.sas    nonimmigrant 
documentation 

Construction  work  and  B 
nonimmigrant  visa 
classification;  comments 
due  by  11-19-01; 
published  9-19-01  [FR  01- 
23488) 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety 
Accidents  involving 
recreational  vessels 
reports,  property  damage 
threshold  raised 
comments  due  by  11-23- 
01    published  10-24-01 
[FR  01-26814] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Bell;  comments  due  by  11- 

20-01.  published  9-21-01 

[FR  01-23415) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Bell   comments  due  by  11- 

20-01    published  9-21-01 

[FR  01-23416] 
Boeing;  comments  due  by 

11-20-01;  published  9-21- 

01  [FR  01-23418] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainivorthiness  directives 
Enstrom  Helicopter  Corp.; 

comments  due  by  11-19- 

01.  published  9-18-01  [FR 

01-23250] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
General  Electnc  Co 

comments  due  by  11-23- 

01;  published  9-24-01  [FR 

01-23323) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
McDonnell  Douglas. 

comments  due  by  11-19- 

01;  published  10-5-01  [FR 

01-25057] 
Ainworthiness  Directives: 
McDonnell  Douglas. 

comments  due  by  11-19- 

01;  published  10-5-01  [FR 

01-25058) 
Ainworthiness  directives: 
McDonnell  Douglas. 

comments  due  by  11-19- 

01:  published  10-5-01  [FR 

01-25065) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards; 
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Special  conditions — 
Boeing   comments  due  by 
11-23-01    published  10- 
9-01   [FR  01-25293] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Hartzeli  Propeller    Inc 
Model  HC-E5A-2  E8991 
constant  speed 
propeller,  comments 
due  by  11-19-01. 
published  10-3-01  [FR 
01-24429] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engmeenng  and  traffic 
operations 

Highway  design  standards, 
comments  due  by  11-19- 
01;  published  9-18-01  [FR 
01-23260] 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure 
Arbitration,  vanous  matters 
relating  to  use  as 
effective  means  of 
resolving  disputes  subject 
to  Board's  jurisdiction, 
comments  due  by  11-23- 
01    published  9-24-01  [FR 
01-23769] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Testamentary  trusts 
qualified  subchapter  S 
trust  election    comments 
due  by  M -23-01 
published  8-24-01  'FR  01- 
21353] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication    pensions 
compensation   dependency 
etc 

Benefits  renouncement, 
comments  due  by  11-23- 
01    published  9-24-01   'FR 
01-23801] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 

public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  m  comunction 
with     PLUS'    iPubnc  Laws 
Update  Se'vicei  on  202-523- 
6641    This  'ist  IS  also 
available  omme  at  http:// 
www  nara  gov  /ecJreg- 
plawcurr  html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 

in    slip  law'   (individual 
pamphlet  i  form  f'om  the 
Superintendent  of  Documents 
US    Government  Printing 


Office    Washingtor-^    DC  20402 
'  phone    202-5 12--^  808,.    The 
texi  W.I'  also  be  made 
available  on  the  internet  from 
GPO  Access  at  nttpj/ 
wwv,  access  gpc  goVnara' 
na^aOOS  ^tm;   Some    aws  ma> 
not  yet  be  available 

H.R.  146/P.L.  107-59 

Great  Falls  Histonc  Distnct 
Study  Act  of  2001  (Nov  5 
2001     115  Stat    407 1 

H.R.  1000/P.L.  107-60 

William  Howara  Tafi  Nationa' 
Historic  Site  Boundary 
Adjustment  Act  o*  2001  (Nov. 
5    2001     1-5  Stat    408. 
H.R.  1161/P.L,  107-61 
To  authorize  the  Gove'^nmen) 
of  the  Czec"  Repubnc  to 
establish  a  memonai  to  honor 
Tomas  G    Masaryn  i'^  tne 
Distnct  of  Columbia    (Nov   5 
2001    115  Stai   4101 

H.R.  1668/P.L,  107-62 

To  authorize  the  Adams 
Memonai  Foundation  to 
establish  a  commemorative 
work  on  Federal  land  m  ttie 
Distnct  of  Coiumpia  and  its 
environs  to  honor  former 
President  John  Adams  ana  nis 
legacy    (Nov    5    2001.  115 
Stat   4111 

H.R.  2217/P.L.  107-63 

Department  o'  the  inteno'  and 
Related  Agencies 
Appropnations  Act    2002  (Nov 
5.  2001.  115  Stat.  414j 


H.R.  2904/P,L,  107-64 

Military  Constrjction 
Approprations  Act   2002  (Nov. 
5    2001     ^15  Sta-.    474i 

H.R,  182/P.L.  107-65 

Eightmie  R  ve'  Wi.c  and 
Scenic  Rive^  Studv  Act  of 
2001   (Nov    6    200'l    115  Stat 
4841 

Last  l.iM  So>embt'r  8,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  tree  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe    go  to  http-' 
hydra  gsa  gov  a'chwes 
pubiaws-  1'"^'  0"  se'^c  E-mail 
to  listserv@listserv.gsa.gov 
with  the  fonovMng  lext 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  Tns  se^'ice  s  strictly 
for  E-maii  notification  ot  new 
laws  Tne  text  0*  laws  is  not 
avaiiab'C  through  t"iis  sen.'.ce 
PENS  ca'Tioi  'espona  to 
specific  ncu Ties  sen;  to  this 
address 
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CFR  CHECKLIST 


I 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  m  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  astensk  (")  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  m  the  latest  issue  of  the  lSA  (List  of  CFR  Sections 

Affected)  which  is  revised  monthly 

The  CFR  IS  available  free  on-line  through  the  Government  Printing 

Office  s  GPO  Access  Service  at  http    www  access  gpo  gov/naracfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-5498  (ton  free)  or  202-512-1530 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

S1 1 95  00  domestic  S298  75  additional  for  foreign  mailing 

Mail  orders  to  the  Superintendent  of  Documenis,  Attn  New  Orders. 

PO  Box  371954   Pittsburgh   PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (Check  money  order  GPO  Deposit 

Account  VISA  Master  Card  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk  Monday  through  Fnday  at  (202) 

512-1800  from  8  00  a  m  to  4  00  p  m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price        Revision  Date 

1 .  2  (2  Reserved)  (869-(344-00001-6) 6.50      *Jan.  1.2001 

3  (1997  CompHofion  | 
and  Parts  100  and  ' 
101)                                (669-044-00002-4)              36.00 

4  (869-044-00003-2)  9.00 


'Jan.  1   200 
Jon.  1.  200 


5  Parts: 

l-69<?     (869-044-00004-1) 

700-1199     (869-044-00005-9) 

1200-End  6(6 
Reserved)  (869-044-00006-7) 

7  Parts: 

1-26     (869-044-00007-5) 

27-52    (869-044-00008-3) 

53-20<?   (869-044-00009-1) 

210-299  (869-044-00010-5) 

300-399 (869-044-00011-3) 

400-699  (869-044-000 12-1) 

700-899         (869-044-00013-0) 

900-999         (869-O44-O0C14-6) 

'000-1 !99     (869-044-00015-6) 

'200-1599    (869-044-00016-4) 

'600-1899     (869-044-00017-2) 

1900-1939     (869-044-00018-1) 

1940'949    (869-044-O0C19-9) 

'950-19W    (869-044-00020-2) 


53.00 
44.00 


Jan 

Jan 


1 


200 
200 


5500         Jon    1    200 


2000-End 
8  


9  Parts: 

1-199 
200-Enr) 

10  Parts: 

1-50 


(869-044-00021-1) 
(869-044-00022-9) 

(869-044-O0023-7) 
(869-O44-O0024-5) 

(369-044-00025-3) 


40  00 
45  00 
34  00 
56  00 
38  00 
5300 
50  00 
54  00 
24  00 
5500 
5700 
21  00 
37.00 
45  00 
43  00 


^Jan 
Jon 
Jan. 
Jan. 
Jan. 
Jan. 
Jan 
Jon 
Jan 
Jan 
Jon 

"Jan. 

''Jon 
Jan 
Jon 


200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 


5400         Jan    )   200 


51-'99 (869-044-0002<!^l) 

200-499  (869-044-00027-0) 

(869-044-00023-8) 


500-End 
11 


55  00 
53  00 

55(X) 
5200 
53  00 
55  00 


Jon. 
Jon. 

Jan. 

Jon 
Jon 
Jan. 


200 
200 

200 
200 
200 
200 


(869-044-O0C29-6)   3100         Jan.  1.  200 


12  Parts 

1-199 
20C^2I9 


(669-044-00030-0)  27  00  Jon   1   200 

(669-044-00031-8)   32.00  Jon   1200 

220-299       (869-O44-00032HS) 54.00  Jon   1200 

300-499       (869-044-00033-4)  41  00  Jon    1    200 

500-599       (869-044-00034-2)  38  00  Jan    1    200 

600-End      (869-044-00035-1)  57.00  Janl200 


13 


(669-044-00036-9) 45.00        Jon   1   2001 


Title  Stock  Number 

14  Parts: 

1-59      (869-044-00037-7) 

60-139   (869-044-00038-5) 

140-199  (869-044-00039-3) 

2CX)-n99  (869-044-00040-7) 

1200-End (869-044-00041-5) 

15  Parts: 

0-299      (869-044-00042-3) 

300-799  (869-044-00043-1) 

800-Ena   (869-044-00044-0) 

16  Parts: 

0-999   (869-044-00045-8) 

1000-End (869-044-00046-6) 

17  Parts: 

1-199  (869-044-O0048-2) 

200-239  (869-044-00049- 1) 

240-End   (869-044-00050-4) 

18  Parts: 

1-399      (869-044-00051-2) 

400-End   (869-044-00052-1) 

19  Parts: 

1-140     ..'. (869-044-00053-9) 

141-199  (869-044-00054-7) 

200-End  (869-044-00055-5) 

20  Parts: 

1-399     (869-044-00056-3) 

400-499  (869-044-00057-1) 

50C-End (869-044-00058-0) 

21  Parts: 

1-99  (869-044-00059-8) 

100-169  (869-044-00060-1) 

170-199  (869-044-00061-0) 

200-299  (869-044-00062-8) 

300-499  (869-044-00063-6) 

500-599    (869-044-00064-4) 

600-799  (869-044-00065-2) 

800-1299  (869-044-00066-1) 

1 500-End (869-044-00067-9) 

22  Parts: 

1-299    : (869-044-00068-7) 

300-End  (669-044-00069-5) 

23  (869-044-00070-9) 

24  Parts: 

0-199      (869-044-0007 1-7) 

200-499  (869-044-00072-5) 

500-699  (869-044-00073-3) 

700-1699  (869-044-00074-1) 

I700-£nd (869-044-00075-0) 

25  (869-044-00076-8) 

26  Parts: 

§§1,0-1-160  (869-044-00077-6) 

§§1  61-1  169 (869-044-00078-4) 

§§1  170-1300  (869-044-00079-2) 

§§1301-1400 (869-044-00080-6) 

§§1.401-1  440  (869-042-00081-1) 

§§1  441-1  500  (869-044-00082-2) 

§§1501-1640  (869-044-00063-1) 

§§1641-1850  (869-044-00084-9) 

§§  1  85 1 - 1  907  (869-044-00085-7) 

§§  1  908-1  1000  (869-044-00086-5) 

§§11001-11400         .     (369-044-00087-3) 

§§  1  1401-End  (869-044-00088-1) 

2-29       (869-044-00089-0) 

30-39    (869-044-00090-3) 

40-49  (869-044-00091-1) 

50-299 (869-044-00092-0) 

300-499  (869-044-00093-8) 

500-599  (869-044-.00094-6) 

600-End  (869-044-00095-4) 

27  Parts: 

1-199    (869-044-00096-2) 


Price       Revision  Date 


5700 

Jon   1 

,2001 

5500 

Jon   1 

2001 

2600 

Jon   1 

2001 

.       44.00 

Jan   1 

2001 

.      3700 

Jon  1 

2001 

36  00 

Jon   1 

2001 

54.00 

Jon,  1 

2001 

4000 

Jan  1 

2001 

45  00 

Jan   1 

2001 

53.00 

Jon   1 

2001 

45,00 

Apr    1 

2001 

51.00 

Apr    1 

2001 

,,.        5500 

Apr,  1 

2001 

56  OC' 

Apr    1 

2001 

2300 

Apr    1 

2001 

54.00 

Apr    1 

2001 

53.00 

Apr    1 

2001 

20.00 

sApr    1 

2001 

45.00 

Apr 

2001 

57.00 

Apr 

2001 

57  00 

Apr 

2001 

,         37  00 

Ap' 

2001 

44  00 

Apr 

2001 

45  00 

Apr 

2001 

16.00 

Apr 

2001 

27.00 

Apr 

2001 

.,  ,      44.00 

Apr 

2001 

.    .      15,00 

Apr 

2001 

52.00 

Apr 

2001 

20  00 

Apr 

2001 

56,00 

Apr 

2M1 

42,00 

Apr 

2001 

4000 

Apr 

2001 

53,00 

Apr 

2001 

45,00 

Apr 

2001 

27  00 

Apr 

.    2001 

55  00 

Apr 

1    2001 

28  00 

Apr 

1    2001 

57  00 

Apr 

1   2001 

43.00 

Apr 

I    2001 

57.00 

Apr 

1    2001 

5200 

Apr 

1    2001 

4100 

Apr 

1    2001 

47.00 

Apr 

1   2000 

4500 

Apr 

1   2001 

44,00 

Apr 

1    2001 

53.00 

Apr 

1    2001 

54.00 

Apr 

1    2001 

53  00 

Apr 

1    2UUI 

5500 

Apr 

1   2001 

5800 

Apr 

1    2001 

54.00 

Apr 

1   2001 

37.00 

Apr 

1.2001 

25.00 

Apr 

1   2001 

23.00 

Apr 

1   2001 

54,00 

Apr 

1   2001 

12.00 

^Apr 

1,2001 

15.00 

Apr 

1   2001 

5700 

Apr 

1   2001 

Federal  Register/ Vol.  66,  No.  219/Tuesdav.  November  13.  2001    Reader  Aids 
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Title                                      Stock  Number  Price 

200-End    (869-044-00097-1) 26.00 

28  Parts:  

0-42   (869-044-00098-9)  55.00 

43-end  (869-044-00099-7)  50.00 

29  Parts: 

•0-99  (869-044-00100-4)  45.00 

100-499  (869-044-00 10 1-2) 14.00 

50(^899     (869-044-00102-1)  47.00 

900-1899      (869-044-00 103-9) 33.00 

1900-1910  (§§ '900  fo 

1910999)  (869-044-OC104-7) 55.00 

1910  (§§1910  1000  to 

end)     (869-044-00105-5)  42.00 

1911-1925  (869-044-00106-3)  20.00 

1926  (869-044-CX)^07-l)  45  00 

1927-End  (869-044-00108-0)  55.00 

30  Parts: 

1-199   (869-044-00109-8)  .. 

200-699  (869-044-00110-1)  .. 

700-End   (869-044-00111-7)  .. 


5200 
45  00 
53.00 

31  Parts: 

0-199         (869-044-00112-8),  32  00 

200-End     (869-044-00113-6)  56  00 

32  Parts: 

1-39  Vol  I 15.00 

1-39  Vol  II 19.00 

1-39  Vol  III 18.W 

1-190       (869-044-00114-4)  5100 


191-399    (869-044-001 15-2) 

400-629  (869-044-001 16-8) 

630-699     (869-044-00 117-9) 

700-799       (869-044-001 18-7) 

800-End    (869-044-001 19-5) 


57.00 
35,00 
34.00 
42.00 
44.00 


33  Parts: 

1-124  (669-044-001 20-9)  45.00 

125-199      (869-044-00121-7) 55.00 

200-End     (869-044-00 122-5) 45.00 

34  Parts: 

1-299         (869-044-00123-3)  43.M 

300-399      (869-044-00 124-1)  40.00 

400-End   (669-044-00125-0)  56.00 


35       (869-044-00 126-8) 

36  Parts 

1-199  (869-044-00127-6) 

200-299  (869-044-00128-4) 

300-End     (869-044-OC' 129-2) 

37 


54.00 
38.00 
50.00 
55.00 
28.00 
53.M 
51.W 
35.00 
53.00 
44  00 
56.00 
26.00 
55.x 

45.ra 

52.00 
45.00 
54.00 


Revision  Date 

Ap'    1    2001 


Title 


Stock  Number 


Pnce        Revision  Dale 


July 
July 

July 
'July 
'July 

July 

July 

July 

'July 

July 

July 

July 
July 
July 

July 

July 

2  July 

2  July 

2  July 

'July 

July 

'July 

July 

July 

July 

July 
July 
July 

July 
July 
July 


10.00      'July 


July 
July 
July 

July 

July 
July 


34.00 
33.00 

55.00 

(869-044-00 130-6)  -  45.00 

38  Parts: 

0-17  (669-O44-0C131-4)  .   ,.       53.00 

18-End  (869-044-00132-2)  55.00 

39    (869-042-00133-8) 28.00        July 

40  Parts: 

1-49  (869-044-00 '34-9)  .. 

50-5'    (869-044-00135-7)  .. 

52  (5201-52  1018)  (869-044-00136-5)  .. 

52  (52  1019-End)  .  (669-044-00137-3)  .. 

53-59         (869-044-00138-1).. 

60(60  1-End). (869-044-00139-0)  .. 

60(Apps)  (869-044-00140-3)  .. 

61-62    (869-044-00141-1).. 

63(63  1-63  599)  (669-044-00 '  42-0)  .. 

63(63  600-63  1199)         (869-044-00143-8) 
63  (63  1200-End)  (869-044-00144-6) 

64-71  ^ (869-044-00 145-4)  .. 

72-80  (869-044-00146-2)  .. 

81-85  (869-044-00147-1)  .. 

86  (86  1-86  599-99)  (869-^)44-00148-9)  .. 

86  (86  600-1-End)   (669-044-00149-7)  .. 

87-99  (669-044-00150-1)  .. 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2001 
2001 

2001 
2001 
2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

1984 
1984 
1964 
2001 

2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 

2001 

2001 
2001 
2001 

2001 


2001 
2001 

2000 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


100-135 (&69-044-0C'15'i-9; 

136-149 (669-044-00152-^1 

150-189  (869-044-00' 53-5; 

190-259  (869-044-00' 54-3) 

260-265 (869-G44-0C''55-'; 

266-299  (869-044-00  "56-0) 

300-399 (869-044-00 '51' -6} 

400-424 (869-044-00 '56-6) 

425-699  (669-044-00159-4) 

700-789  (569-O44-0C16CI-6) 

790-End  (869-044-00:6 :-6> 

41  Chapters: 

i,  1-1  to  i-i:      

1.  1-11  to  Appendix  2  (2  Reserved) 

3-6 


7  

8  

9  

10-17 

18.  Vol. 

1.  Ports  1-5  

18.  Vol. 

II.  Ports  6-19    

18  Vol.  III.  Parts  20-52  

19-100 

1-100  (869-044-00162-4) 

101  (869-044-0G'63-2) 

102-200 (669-044-X'64-') 

201-£nd  (869-044^0 '65-9) 

42  Parts: 

1-399    (669-342-0C'62-l) 

400-429 (869-G42-X63-0) 

430-End        (669-042-00164-8) 

43  Parts: 

1-999  (669-042-00165-6) 

lOOCi-end     (669-042-OC 1 66-4) 

44  (669-042-00167-2) 

45  Parts; 

1-199   (869-042-00168-1) 

200-499 (869-042-00 169-9) 

500-1199     (869-042-001 70-2) 

1200-End      (869-C42-X171-1) 

46  Parts; 

1-40  (S69^j42-O0 172-9) 

41-69  (869-042-00173-7) 

70-89   (869-042-00174-5) 

90-139 (869-C42-OC 175-3) 

140-155 (669-042-00 176-1) 

156-165 (569-042-OCi  77-0) 

166-199 (669-042-OC  178-8) 

200-499  (669H}42^' '9-<;) 

500-End   (669-044-0C'64-5:i 

47  Parts; 

0-19  (869-042-0C'e'-6) 

20-39  (669-042-00 '52^) 

40-69   (869-042-0C'53-4) 

7(^79    (569-042-OC 1 64-2) 

80-End  (869-042-00 165-'; 

48  Chapters: 

1  (Ports  1-51)    (669-042-001 66-9) 

1  (Ports  52-99)  (869-042-00:67-7) 

2  (Ports  201-299)  (669-042^)0 186-5) 

3-6  (869-042-00189-3) 

7-14  (869-042-00190-7) 

15-28  (869-042-00 '91-5) 

29-End        '569-G42-0C''92-3) 

49  Parts: 

1-99    (869-042-0C193-1) 

100-165 (869-042-OC'94-0) 

186-199 (869-042-OC '  95-8) 

200-399  (869-042-0C'96-6) 

400-999  (869-042-0:  :?"■ -4) 

'■DOCV'  '99     (869-042-00  1 98-2) 


3t  00 
55  OC. 

34  00 
45  00 
45  00 

41  00 
5100 
55  00 
55  00 

44  00 

13.00 

13.00 

14.00 

6.00 

4,50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

22.00 

45  00 
33.00 
2400 

53  00 
5500 
57.00 

45  00 
55  00 

45  OC 

5CX 
29  00 
45  00 

54  00 

42  OC 
34  00 
1300 

41  00 
23  OC' 
31  00 

42  00 
36  00 
23  OC' 

54  OC 
4'  OC 
41  OC 
54  OC 
54  OC 

57  00 

45  00 
53  00 
40  00 

52  00 

53  00 
36  00 

53  00 
57  00 
1700 

57  00 

58  OC- 
25  00 


July 
July 
July 
July 
July 
July 
July 
Juiy 
July 
July 
July 

5  July 

3  July 

^July 

^July 

3  July 

5  July 

^July 

3  July 

3  July 

iJuly 

^July 

July 

July 

July 

July 

Oct 
Oct 
Oct 

Ocf 
Oct 

OC 


2001 

2001 

2001 

2001 

2001 

2001 

2001 

2001' 

2001 

2001 

2001 

1964 
1984 
;9&4 
'964 
'964 
'964 
1964 
1964 
1964 
'964 
■964 
2001 
2001 
2001 
2001 

2000 
2000 
2000 

2000 
2000 

2000 


Oct  I  2000 

Oct  1  2000 

Oct  1  2000 

OC  '  2000 

Ocf  1  2000 

Ocf  1  2000 

Oct  '  2000 

Oct  1  2000 

Oct  I  2000 

OC  1  2000 

Oct  '  2000 

Oct  1  2000 

OC  I  2001 


OC 
OC 
OC 
OC 
OC 


2000 
2000 
2000 
2000 
2000 


Ocf   1   2000 
Oct   1   2000 

Oct  1,2000 
2000 
2000 
2000 
2000 


Ocf 

Oct 
Ocf 
Oct 


Oct   1   2000 


Oct   1 
Ocf   1 


2000 
2000 


Oct.  1  2000 
Oct  1  2000 
OC   1   2000 


Vlll 


i 
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Title  Stock  Number 

■20Ci-tnd      (669-042-00!  99- 


ij 


Price 

2i00 


50  Parts 

-■0<5 

20O-55Q 
iOO-E^.a 


;?!?  '"dex  o'^a  f  ''di'^gs 
Aids 

;or^Die'e  200C  C^f  se' 


(869-042-00200-8) 55,00 

(869-042-00201-6) 35.00 

(869-.:42-DC2C2-4)  55.00 

,869-044-0004 --4) 56.00 

109400 


Revision  Date 

Oct,  1   2000 

Oct  t ,  2000 
Oct.  1  2000 
Oct.  1.  2000 

Jan.  1.2001 
2000 

2000 
2000 
1997 
1996 


^vlicto^Cie  CfP  Edition: 

SoDsc  D'ion  f^Giied  as  (Ssoed)       298.00 

individual  coD-es                          2.00 

Complete  se'  one-'ine  "tailing)  247.00 

Complete  set  ,orie-t:me  -^aiiing)  264.00 

Becauie  ' 'e  :  s  ar  an'-^O'  con^D'iation.  ttiis  volume  and  all  previous  volumes 

st^otjia  De  'e'aipea  as  o  oe'r^aner-i  -ete'ence  source 

;  "he  juiv  !  '985  eai'op  of  32  C^C  Ports  1-189  contoins  a  note  only  for 
^oi's  '-3?  inclusive  fo'  the  tuii  text  o'  the  Defense  Acquisition  Regulations 
n  p.3,'s    -3?   consul'  the  three  CFR  volumes  issued  as  of  July  1    1984  containing 

•hose  DOI't 

'he  jui.        ^ii  edi'or   ?'  J     Z'~'  Chapters  1-100  contams  a  note  only 

'0'  Chop'e'i       'c   J9    ric  ..^sr.e    -y   'he  tuii  text  of  procurement  regulations 

■r   Chopte's       'c   J?    corsi^'   '"e   eie.en  CFB  volumes  issued  as  of  July    1, 

i'W  coriainrg  'hose  cnac'e'i 

-No  ar^hdmer's  'c  ''^'5  -oij'^e  ^e'e  0';'^-;;.3'e3  3^'  ^'Z  '^h  penod  January 


'     200C    though    jaruQ'. 

200C  should  De  -etai-^ec 

■  No  amendmehis  lo  ihis  ■ 

1    2000   through  April  1  2001 

be  le'dihed 

"  No  ameno'^e^'s  'o  'his 

20a    •'^foug"  juiy  i  2001 


2X '     ''•'e     ',''    -01-""'^    :sj-?:!    j'    :'    J,3nuory    1. 

0ij'"6    ■-:-  C':~^  gated  dunng  the  pe'iod  April 
'"e  Z'-':  .y^-i    s.^ed  as  of  April  1    2000  should 

oiyrr-e  .-.e'^-  D'omulgdted  during  l^e  period  July 
The  Cfi<  volume  issued  os  of  July  1    2000  should 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS    SUBSCRIPTION  SERVICE 

Know  v*htn  lutvpici  >mir  nniwal  notict  and  keip  a  jjixid  thint  coming.  To  keep  our  subscription 
prices  down,  the  Gi)vemmenl  Printing  Office  maii;,  each  subscnber  onl\  one  reneviul  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  nionih/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  die  shown  date. 


•••••••  /•••••• 

, 

DEtN-  R  1 

• .     ;■:.;. 4,  .^J 

•  .    -,•:  .^m:th 

:  ,'./    M.AIN    STREET 

:  FORESTVILLE   KD    20704 

A  renewal  notice  will  be 
sent  approximateh  'JO  days 
before  the  shown  date. 


/■ 


AFRDO    SM:TK212J 

joi-N  sv.irn 

212  MAIN  STREET 
FOREST\'ILLE  MD  207C4 


To  be  sure  that  your  service'  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  \our  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supcnnieudeni  ot  Documents.  .Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSn\t  Washington, 
DC  :a4()2-'}373. 

lo  inquiri  about  >our  subscription  mttmcc:  Please  SENDYOLk  M Ai^l.Mj  L.\bL._.  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Ann:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373. 

Id  nrdiT  a  new  -ubvription:  Please  use  the  order  form  provided  below. 


*  5468 


I I  tS.  enter  my  subscnpdon(s)  as  follows: 


fiS' 


t7V 


Superintendent  of  Document-  Suhscriptinn  <  '-.kr  f    "-''i 

Charge  youf  OrcK' 

f  s  Easy 

1 1'  ld\  •'iiur  ordcr-^    ;ii;    '■]2~21>U 

iniont  M«n  i.'-tiir^    :(i:    -IZ-lHim 

subscriptions  to  Federal  Registir   FR;  including  the  daily  Federal  Register,  monthly  index  unU  Li^i 

of  CFR  Sections  .Xtie^'o.i    I  ^  \     i   -   'w  each  per  year. 

•subscriptions  to  Fed*  r.il  Ritistj-r  ,iail\.onlv  (FRDO).  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

Inlemational  cu.siomcrs  please  add  25%. 


Prut  include^  rri:ular  ri(ifnt->.li(,  p(ivijj>(  .ind  h.indlirii;    .nd  is  subject  lo  change. 


Company  or  personal  name 


'Plcaw  type  or  print) 


Addioonal  addrcss/ailmlion  line 


Street  address 


Qty.  Stale.  ZIP  code 


Daytime  ptKme  including  area  code 


Purchase  ortler  numtier  lopuoruUl 

^XS      NO 

Max  »t  make  mmt  rtaiDL^addn^  avaiithk  u.  <«hrr  maitrr^  I 


Please  Choose  Meth<Hf  if  Pa\  ment: 

I I  Chei.k  Paya.-^.^  u  ;;..  i-pc:.iucndent  of  Documents 

D  GPO  Deposit  Account         Mill    m-n 
I I  VIS.^       I I  .MasterCard  .Account 


J — 1 I L 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  3  and  241 

[INS  No.  2156-01;  AG  Order  No.  2533-2001] 

RIN1115-AG29 

Continued  Detention  of  Aliens  Subject 
to  Final  Orders  of  Removal 

AGENCY:  Immigration  and  Naturalization 
Service  and  Executive  Office  for 
Immigration  Review.  Iu.sticp 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  amends  the  custody 
review  process  governing  ihe  detention 
of  aliens  who  are  the  subject  of  a  final 
order  of  removal,  deportation  or 
exclusion,  in  light  of  the  decision  of  the 
U.S.  Supreme  Court  in  Zad\-\das  \ 
Da\is.  533  U.S.  .  121  S,  Ct.  2491 

(2001).  This  rule  adds  new  provisions  to 
govern  determinations  by  the 
Immigration  and  Naturalization  Sen  ice 
(Service)  as  to  whether  there  is  a 
significant  likelihood  that  an  alien  will 
be  removed  from  the  United  States  in 
the  reasonably  foreseeable  future,  and 
whether  there  are  special  circumstances. 
justifi,-ing  the  continued  detention  of 
certain  aliens  This  rule  also  makes 
conforming  changes  to  the  existing  post- 
removal-period  detention  regulations, 
and  provides  procedures  to  implement 
the  statutory  provision  for  the  extension 
of  the  removal  period  beyond  90  davs  if 
the  alien  conspires  or  acts  to  present  his 
or  her  removal  or  fails  or  refuses  to 
assist  the  Ser\-ice  in  obtaining 
documents  necessary  to  effect  his  or  her 
removal. 

DATES:  Effective  date:  This  interim  rule 
is  effective  November  14.  2001 
Comment  date:  Written  comments  must 
be  submitted  on  or  before  lanuarv  14. 
2002. 


ADDRESSES:  Pledse  submit  wnttei-, 
comments  to  the  Director.  Policv 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Senice. 
42,5  I  Street  \\V  ,  Room  4034. 
Washington,  DC'  20536   To  ensure 
proper  handling,  please  reference  INS 
No.  2156-01  on  your  correspondence 
The  public  may  also  submit  comments 
electronically  to  the  Ser\-ice  at 
insregs@\isdoj.gov.  When  submitting 
comments  electronically,  please  make 
sure  that  you  include  INS  No   2156-01 
in  the  subject  field,  (comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  '202'  514-304h 
to  arrange  for  an  appointment 
FOR  FURTHER  INFORMATION  CONTACT:  inan 
S.  Lieberman.  Office  of  the  General 
Counsel.  Immigration  and 
Naturalization  Service.  425  I  Strict  \W 
Room  6100.  Washington.  DC  20536 
telephone  (202)  514-2895  inot  a  toll-free 
call).  For  matters  relating  to  the 
Executive  Office  for  Immigration 
Review  Chuck  Adkins-Blanch,  General 
Counsel.  Executive  Office  for 
Immigration  Review,  5107  Leesburg 
Pike,  Suite  2400.  Falls  Church.  \\\' 
22041.  telephone (703) 305-04 "0 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  241  iai  of  the  Immigration  and 
Nationality  Act  (the  Act).  8  L  SC 
1231(a).  authorizes  the  Attorney  General 
to  detain  aliens  who  are  subject  to  final 
orders  of  remo\al.  in  order  to  effectuate 
iheir  removal  from  the  United  States 
Section  241  (a  1(1)  of  the  .^ct  provides  a 
general  rule  that  such  aliens  shall  be 
removed  within  the  90-dav  "removal 
period."  commencing  on  the  date  the 
removal  order  becomes  administrativelv 
final,  the  date  that  the  Ser\-u;e  is  able  to 
execute  the  rerr.oval  order  after 
completion  of  any  judicial  reviev\  iif  the 
court  orders  a  stay  of  removal),  or  the 
date  the  alien  is  released  from  criminal 
incarceration,  whichever  is  later 
Detention  of  aliens  during  the  pendenc\ 
of  removal  proceedings  is  governed  b\' 
Section  236  of  the  Act.  8  US  C   1226. 
including  the  mandatory  detention 
provisions  contained  in  Section  236!c 

Section  241(a)(2)  of  the  Act  governs 
detention  of  aliens  dunng  the  statutory 
removal  penod;  it  generally  mandates 
detention  of  criminal  and  terrorist  aliens 
during  that  period  Section  241(a)(1)(C) 
of  the  Act  also  pro\'ides  that  the  remo\al 
period    shall  be  extended,"  and  an  alien 


vubiect  tw  a  final  '-rdcr  (.;  r'>rni'\al  mci\ 
remain  in  df^entwin  ii,,ri:ii;  ^uch 
extended  period    if  ihi-  alien  fails  or 
refuses  to  make  time;;,  application  for 
travel  or  other  net  essdr\  documents  for 
the  alien  s  departure,  .t  if  the  alien 
conspires  :>r  art^  td  prt-vt-n;  the  dlien'^ 
removal   The  provisinns  of  sec  tinn 
241;dl(21  nf  the  .^ct  continue  to  apply 
until  expiration  of  the  removal  period. 
rts  extended,  including  pr;ni-!ons  that 
.mandate  detention  of  certdin  t  nminal 
and  terrorist  aliens 

After  expiration  of  the  ri^mcval 
penod,  section  241(a)(6)  of  the  Act 
grants  authority  tn  the  .Attorney  General 
to  continue  the  detentii  n  -  f 

•  .\ny  inadmissible  alien, 

•  .^nv  alien  \%ho  is  deportable  undt/r 
subsections  (a)(1)(C).  (a)(2).  or  (a)(4)  of 
section  237  of  the  Act,  8  U.S,C.  1227; 
and 

•  .\n\  alien  whom  the  .•\tforney 
General  determiners  is  a  danger  to  the 
crimmunitA  or  is  unhkeh  to  comply 
with  the  removal  order 

The  Department  s  existing  standards 
^or  detention  nr  release  nf  aliens  who 
aTP  the  subiect  of  a  final  order  nf 
removal  are  set  forth  in  H  CFR  24  1  4. 
That  set-tion  provides  automatic 
administrative  custodv  re\  i(>u 
procedures  f(.ir  aliens  who  are  the 
subiect  nf  an  administrativeh  final 
order  of  removal,  deportation,  or 
exclusion   Those  procedures  prn\  ide  fiir 
multi-level  reviews  scheduled  at  regular 
intervals.  District  directors  have  initial 
responsibility  for  custody  decisions. 
Detention  authority  then  shifts  to  the 
INS  Headquarters  Post-nrder  Detentu  n 
Unit  (HQPDL",  pursuant  to  standards  .s.-t 
forth  in  the  regulation  regarding  the 
ability  to  effect  the  alien  s  removal  from 
the  United  States  The  rev  lew  process 
provides  detained  aliens  with  numerous 
opportunities  to  present  evid-^nc  e  m 
support  of  release   In  this  rule,  the 
discussion  of  the  prnvisn  ns  of  t  24 1  4 
concerns  detention  of  alien-  suhiert  •.'■ 
a  final  order  of  removal,  after  expiration 
of  the  removal  period 

What  Is  thf  Scope  ,:)f  the  Suprpme 
(Awrt's  Decision ' 

In  Zadxydas  \    Davis.  53  3  I'  S        _, 
121  S   Ct   2491  i2001',  the  Supreme" 
(k)urt  held  that  section  241  ,,a  ",6'  of  the 
Act  generallv  permits  the  detention  i-f 
aliens  who  have  been  admitted  ti   the 
U'nited  States  and  v^  ho  are-  under  a  final 
order  of  removal,  onlv  for  a  fienoii 
reasonably  necessarv  to  bring  about 
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their  remo\Ml  fmni  the  United  States. 
The  Court  ht'ld  that  detentinn  of  such 
.ilinns  beyond  ;h^'  stdtutory  removal 
period,  for  up  to  six  months  after  entry 
nf  a  final  removal  order,  is 

pri'Munptively  reasonable."  121  S.  Ct. 
,it  J5()4-05.  After  six  months,  if  an  alien 
(  an  prcn  ide  "good  reason  to  believe  that 
there  is  no  significant  likelihood  of 
removal  in  thf  reasonablv  foreseeable 
future."  the  government  must  rebut  the 
alien's  showing  in  order  to  continue  the 
alien  in  detention. 

In  cases  where  there  is  a  significant 
likelihood  that  tlie  alien  will  be 
rt'iiioveii  in  the  reasonably  foreseeable 
future,  the  Supreme  Court's  decision 
did  not  question  the  Service's  authority 
to  detain  an  lien  under  section  241(a)(6) 
of  the  AcA  beyond  the  six-month  period, 
purstiant  to  the  existing  detention 
standards  in  8  CFR  241.4.  The  decision 
does  not  require  that  an  alien  under  a 
final  order  of  ^^'moval  be  automatically 
released  after  six  months  if  he  has  not 
yet  been  removed.  Instead,  the  Court 
stated:  "To  the  contrary,  an  alien  may  be 
held  in  confineiTit»nt  until  it  has  been 
determined  that  there  is  no  significant 
likelihood  of  removal  in  the  reasonably 
foreseeable  future."  Id.,  at  2505.  What 
counts  as  the  "reasonably  foreseeable 
future"  in  this  context  must  take 
account  of  the  length  of  the  alien's  prior 
post-removal  prior  detention.  Id. 

In  addition,  the  Supreme  Court 
acknowl^Migt'd  that  the!re  mav  be  cases 
involving  "special  circumstances,"  such 
as  those  involving  terrorists  or  specially 
dangerous  individuals,  in  which 
continued  detention  may  be  appropriate 
even  if  removal  is  unlikely  in  the 
reasonably  foreseeable  future.  Id.  at 
2499. 

The  Supreme  Court's  ruling  does  not 
govern  those  aliens  who  are  legallv  still 
at  our  borders,  as  arriving  aliens  under 
section  235  of  the  Act,  8  U.S.C.  1225, 
including  those  who  have  been  paroled 
into  the  country  pursuant  to  section 
212(d)(5)  of  thf  Art.  H  U.S.C.  n82(d)(5) 
(such  as  the  Mariel  Cubans,  who  are 
treated  as  still  seeking  admission).  "The 
distinction  between  an  alien  who  has 
effected  an  entry  into  the  Ignited  States 
and  one  who  has  never  entered  runs 
throughout  immigration  law.  *    *    *  It  is 
well  pstahlished  that  certain 
constitutional  protections  available  to 
persons  insidi'  tht-  United  States  are 
unavailable  to  aliens  outside  of  our 
geographic:  borders  "  121  S.  Ct.  at  2500. 
Of  particular  relevance  here,  such  aliens 
do  not  have  due  process  rights  to  enter 
or  to  be  releasi'd  into  the  United  States, 
and  their  continued  detention  may  be 
appropriate  to  at  (  omplish  the  statutory 
purpose  of  preventing  the  entry  of  a 
person  who  has,  in  contemplation  of  the 


law,  be«n  stopped  at  the  border. 
Furthermore,  the  provisions  in  section 
235  of  the  Act,  governing  arriving 
aliens,  and  section  212(d)(5)  of  the  Act. 
governing  the  exercise  of  the  parole 
authority,  along  with  the  inherent 
authority  of  the  sovereign  to  control  its 
borders,  furnish  additional  authority  for 
the  detention  and  redetention  of 
arriving  aliens,  including  aliens  granted 
immigration  parole. 

II.  Implementation  of  the  New  Review 
Process 

The  Supreme  Court's  decision  will 
require  the  Service,  drawing,  as 
appropriate,  on  the  expertise  of  the 
Department  of  State,  to  assess  the 
likelihood  of  the  removal  of  thousands 
of  aliens  to  many  different  countries. 
The  Court  emphasized  in  its  decision 
the  need  to  "take  appropriate  account  of 
the  greater  immigration-related 
expertise  of  the  Executive  Branch,  of  the 
serious  administrative  needs  and 
concerns  inherent  in  the  necessarily 
extensive  Service  efforts  to  enforce  this 
complex  statute,  and  the  Nation's  need 
to  speak  with  one  voice'  in  immigration 
matters.  "  121  S.  Ct.  at  2504.  The  Court 
also  stressed  the  need  for  courts  to  give 
expert  Executive  Branch 
"decisionmaking  leeway,  "  for  deference 
to  "Executive  Branch  primacy  in  foreign 
policy  matters,  "  and  for  uniform 
administration.  Id.  at  2504-05. 

This  rule  institutes  procedures  by 
which  the  Executive  Branch  will  make 
the  necessary  judgments  regarding  the 
likelihood  of  removal,  in  a  regular  and 
consistent  manner,  based  on  a  review  of 
its  experience  with  the  country  in 
question,  the  evidence  submitted  by  the 
particular  alien,  and  other  relevant 
evidence. 

The  Executive  Branch  has  the 
know  ledge  and  expertise  essential  to 
perform  successful  its  responsibilities  to 
enforce  the  return  of  criminal  and  other 
removable  aliens  to  the  country  to 
which  removal  was  ordered  or  to  a  third 
country  where  possible.  Generally,  the 
United  States  requests  and  receives 
travel  documents  from  most  nations 
without  a  formalized  written  agreement. 
The  Service  routinely  works  in  close 
consultation  with  consular  officers  of 
foreign  countries  on  repatriation  issues. 
Formal  repatriation  agreements  are 
uncommon. 

Efforts  to  secure  travel  documents  and 
normalize  immigration  relations  with 
other  governments  are  not  static  in 
nature.  Efforts  to  achieve 
comprehensive  solutions  and  joint 
cooperation  with  all  nations  are  on- 
going, and  seeking  removal  in 
individual  cases  is  a  continuous  process 
as  well.  Even  where  experience  has 


demonstrated  that  obtaining  travel 
documents  from  certain  countries  is 
difficult,  the  Executive  Branch 
continues  with  diplomatic  and  other 
efforts  to  forge  normalized  immigration 
relations  with  either  governments  and  to 
pursue  removal  efforts  in  individuals 
cases  in  the  meantime. 

Indeed,  while  the  Service's 
experience  has  varied  significantly  from 
c<mntry  to  country,  it  has  been 
successful  in  removing  aliens,  even 
criminal  aliens,  to  all  countries. 

Additionally,  the  alien  and  his  or  her 
family  may  be  able  to  secure  travel 
documents  or  removal  to  a  third  country 
in  cases  where  the  Ser\'ice  has  been 
unable  to  effect  removal.  The  removal 
process  is  a  shared  responsibility  among 
the  alien,  the  Executive  Branch  and  the 
country  of  return.  In  several  respects,  as 
discussed  in  more  detail  below,  the 
existing  provisions  of  the  Act  codify  the 
obligation  of  the  alien  to  cooperate  with 
the  removal  effort  an  to  comply  with 
requests  from  the  Service  to  obtain 
travel  documents  or  to  take  other 
necessary  steps  to  effect  the  alien's 
removal  from  the  United  States. 

What  Changes  Does  This  Rule  Make? 

In  light  of  the  Supreme  Court's 
decision  in  Zadvydas.  this  rule  revises 
the  Department's  regulations  by  adding 
a  new  8  CFR  241.13,  governing  certain 
aspects  of  the  custody  determination  of 
a  detained  alien  aher  the  expiration  of 
the  removal  period.  Specifically,  the 
rule  provides  a  process  for  the  Service 
to  make  a  determination  as  to  whether 
there  is  a  significant  likelihood  that  the 
alien  will  be  removed  in  the  reasonably 
foreseeable  future. 

Except  as  provided  in  this  new 
§241,13,  the  existing  detention 
standards  in  §  241  4  will  continue  to 
govern  the  detention  or  release  of  aliens 
who  are  subject  to  a  final  orders  of 
removal.  Thus,  aliens  who  are 
determined  not  to  be  a  danger  to  the 
community  or  a  flight  risk  may  be 
released  under  §  241,4  regardless  of 
whether  there  is  a  significant  likelihood 
(jf  removal. 

If  the  Service  determines  under  the 
procedures  of  §  241.13  that  there  is  no 
significant  likelihood  of  removal  in  the 
reasonably  foreseeable  future,  then  the 
Service  generally  will  be  required  to 
release  the  alien,  under  appropriate 
conditions  of  supervision  intended  to 
protect  the  public  safety  and  to  ensure 
the  Service's  continued  ability  to 
remove  the  alien  should  that  become 
possible  in  the  future.  In  the  alternative, 
in  appropriate  cases,  the  Service  may 
choose  to  invoke  the  provisions  of 
§  241.14,  as  added  by  this  rule,  in  order 
to  justify  continued  detention  of  a 
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particular  alien  because  of  special 
circumstances,  of  the  sort  discussed  in 
the  Supreme  Court  s  decision  in 
Zadvydas.  even  though  the  alien's 
removal  is  not  significantly  likely  in  the 
reasonably  foreseeable  future.  In  either 
case,  while  the  Service  is  evaluating 
whether  or  not  there  is  a  significant 
likelihood  of  removal  in  the  reasonably 
foreseeable  future  under  §  241.13.  or 
while  the  Service  is  pursuing 
procedures  for  continued  detention  of 
an  alien  under  §  241.14  on  account  of 
special  circumstances,  the  Service  will 
be  able  to  continue  an  alien  in  detention 
pending  the  conclusion  of  those 
proceedings  as  provided  for  in  this  rule. 

This  rule  also  makes  conforming 
amendments  to  the  existing  detention 
standards  in  §  241.4  to  make  appropriate 
reference  to  the  new  procedures  for 
determining  whether  there  is  a 
significant  likelihood  of  removing  an 
alien  in  the  reasonably  foreseeable 
future  This  rule  does  not  alter  either  the 
substantive  standards  under  §  241,4  for 
the  Service  to  determine  whether  to 
release  or  detain  aliens  because  of  risk 
of  flight  or  danger  to  the  community,  or 
the  procedures  for  the  Service  to 
conduct  such  custody  reviews  (first  by 
the  district  director  and  then  by  the 
Service's  HQPDU).  Thus,  aliens  who  are 
determined  not  to  be  a  danger  to  the 
community  or  a  flight  risk  may  be 
released  under  §  241.4  regardless  of 
whether  there  is  a  significant  likelihood 
of  removal. 

The  custody  review  provisions  of 
§  241.4  will  continue  to  apply  to  aliens 
who  are  subject  to  final  orders  of 
removal,  including  aliens  who  have 
requested  a  review  under  §  241.13. 
However,  after  the  Service  has  made  a 
determination  in  a  particular  case  that 
removal  is  not  significantly  likely,  the 
alien's  detention  will  be  governed  by 
§241.13  rather  than  by  §241.4.  If  the 
Ser\'ice  subsequently  determines. 
because  of  a  change  in  circumstances, 
that  the  Service  is  now  likely  to  be  able 
to  remove  the  alien  in  the  reasonably 
foreseeable  future,  then  the  provisions 
of  §  241.4  will  once  again  provide  the 
governing  standards  for  the  continued 
detention  of  the  alien.  The  detention 
standards  of  §  241 .4  will  also  apply  to 
aliens  who  are  continued  in  detention 
under  §  24 1  4  because  of  special 
circumstajices. 

This  rule  also  amends  §  241,4  to  add 
a  new  procedural  provision  to 
implement  the  statutory  directive  for 
extension  of  the  removal  period  if  the 
alien  "fails  or  refuses  to  make  timely 
application  in  good  faith  for  travel  or 
other  documents  necessar\'  to  the  alien's 
departure  or  conspires  or  acts  to  prevent 
the  alien's  removal  subject  to  an  order 


of  removal,"  as  provided  in  section 
241(a)(1)(C)  of  the  Act,  8  U,S,C. 
1231(a)(1)(C).  This  rule  directs  the 
Service  to  provide  a  specific  notice  to 
the  alien,  during  the  90-day  removal 
period,  if  the  alien  has  acted  in  a  way 
to  invoke  the  statutory  extension  of  the 
removal  period.  Until  the  alien  acts  to 
comply  with  the  statuton.'  requirements, 
the  removal  period  will  continue  to  be 
extended,  as  provided  by  section 
241(a)(1)(C)  of  the  Act.  As  long  as  the 
alien  remains  in  the  removal  period, 
including  any  extension  attributable  to 
the  alien's  conduct,  then  the  detention 
.provisions  of  section  241(a)(2)  of  the  Act 
will  continue  to  apply,  including 
provisions  that  mandate  detention  of 
certain  criminal  and  terrorist  aliens. 
Section  241(a)(6)  of  the  Act  applies  only 
to  the  continued  detention  of  a 
removable  alien  after  the  removal  period 
has  expired. 

Who  Is  Covered  bv  the  New  Procedures 
m  §241.13  Regarding  Likelihood  of 
Removal? 

New  §  241.13  applies  to  the  following 
individuals  in  INS  detention  who  are 
under  a  final  order  of  removal: 

•  Aliens  who  have  been  admitted  to 
the  United  States  (including  aliens 
admitted  as  refugees  under  section  207 
of  the  Act.  8  U.S.C.  1157),  and  who  are 
later  ordered  removed  under  sections 
237  (a)(1)(C),  (a)(2).  or  (a)(4)  of  the  Act: 
and 

•  Other  deportable  aliens  who  are 
determined  to  be  a  danger  to  the 
community  or  a  flight  risk;  and 

•  Inadmissible  aliens  who  are  present 
in  the  United  States  without  inspection. 

As  discussed  below,  the  Supreme 
Court's  decision  in  Zadvydas  does  not 
apply  to  arriving  aliens  who  are 
inadmissible,  including  aliens  who  have 
been  granted  immigration  parole  into 
the  United  States.  However,  the 
Department  of  Justice  has  determined 
that  the  provisions  of  §241.13  shall 
apply  to  one  category  of  inadmissible 
aliens:  those  who  are  present  in  the 
United  States  without  inspection, 
admission,  or  parole.  Before  enactment 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA).  Pub.  L.  No.  104-208.  Div.  C, 
110  Stat.  3546  (Sept.  30.  1996).  these 
aliens  were  considered  to  have 
"entered"  the  United  States.  Since  the 
removal  provisions  of  IIRIRA  took  effect 
on  April  1.  1997.  these  aliens  are  no 
longer  considered  to  have  "entered 
without  inspection."  but  to  be 
applicants  for  admission  who  are 
present  without  inspection,  as  provided 
in  section  235(a)(1)  of  the  Act,  8  U.S.C. 
1225(a)(1). 


Conversely,  §  241.13  does  not  apply  to 
arriving  aliens,  and  those  who  have  not 
entered  the  United  States,  including 
those  who  have  been  granted 
immigration  parole  into  the  country, 
such  as  the  Mariel  Cubans.  In 
Shaughnessyv.  United  States  ex  rel. 
Mezei,  345  U.S.  206  (1953).  the  Supreme 
Court  upheld  the  Attorney  General's 
authority  to  hold  an  excludable  alien  in 
custody  indefinitely,  pursuant  to  section 
236(e)  of  the  Act.  8  U.S.C.  1226(e),  as  it 
existed  prior  to  enactment  of  IIRIRA.  In 
Zadvydas.  the  Court  acknowledged  its 
opinion  in  Mezei,  but  distinguished 
aliens  who  have  entered  the  United 
States  from  such  inadmissible  aliens 
who  are  presumed,  in  the  contemplation 
of  the  law,  to  be  ""at  the  border,"  rather 
than  "in"  the  United  States.  121  S.  Ct. 
at  2500.  As  the  Court  noted.  'The 
distinction  between  an  alien  who  has 
effected  an  entry  into  the  United  States 
and  one  who  has  never  entered  runs 
throughout  immigration  law."  Id.  Thus, 
this  interim  rule  reflects  what  the  Court 
characterized  as  a  "well-established' 
distinction  between  the  rights  of  those 
seeking  admission  and  those  who  have 
been  admitted.  Section  241.13  does  not 
apply  to  Mariel  Cubans  or  peuolees, 
Mariel  Cubans  will  continue  to  be 
covered  by  8  CFR  212,12,  and  the 
provisions  of  8  CFR  241.4  govern  all 
other  cases  where  the  alien  is  the 
subject  of  an  administratively  final 
order  of  removal. 

Section  241.13  does  not  apply  to 
aliens  under  a  final  order  of  removal 
while  they  are  still  within  the  statutory 
removal  period  The  statutory  basis  for 
detention  of  removable  aliens  during  the 
removal  period,  under  section  241(aj(2) 
of  the  Act.  is  broader  than  the  authority 
to  detain  such  aliens  under  section 
241(a)(6)  of  the  Act  after  the  removal 
period  has  expired,  but  it  is  also  strictly 
time-limited.  The  Supreme  Court's 
decision  in  Zadvydas  was  only 
concerned  with  the  interpretation  of 
section  241(a)(6)  of  the  Act,  in  light  of 
its  concerns  that  the  law  should  not  be 
read  to  permit  "indefinite,  perhaps 
permanent,  detention.  "  121  S.  Ct  at 
2502.  Those  concerns  are  inapposite  to 
the  detention  of  aliens  during  the 
removal  period,  since  that  authority,  by 
its  terms,  expires  at  the  end  of  the 
removal  period,  which  is  generally  90 
days.  Section  241(a)(1)(C)  of  the  Act 
does  expressly  provide  for  an  extension 
of  the  removal  period  in  those  cases 
where  the  alien  "fails  or  refuses  to  make 
timely  application  in  good  faith  for 
travel  or  other  documents  necessary  to 
the  alien's  departure  or  conspires  or  acts 
to  prevent  the  alien's  removal  subject  to 
an  order  of  removal   "  But  anv  extension 
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r)f  the  removal  period  in  such 
circumstances  is  entirely  attributable  to 
the  alien's  own  conduct.  The  extension 
of  the  removal  period  will  come  to  an 
end  when  the  alien  complies  with  his  or 
her  statutory  (obligations. 

U'hen  Can  an  Eligible  Alien  Submit  a 
Request  for  Release  From  Custody  on 
the  Ground  That  There  Is  \o  Significant 
Likelihood  of  His  or  Her  Removal  in  the 
Reasonably  Foreseeable  Future? 

As  discussed  above,  the  obligation  of 
the  Service  to  respond  to  issues 
concerning  the  likelihood  of  removal 
does  not  arise  as  long  as  the  alien  is  still 
within  the  remo\al  period.  However, 
§241.13  will  permit  an  alien  subject  to 
a  final  order  of  removal  to  present,  at 
any  time  after  the  removal  order 
becomes  final,  the  contention  that  there 
is  no  significant  likelihood  of  removal 
in  the  reasonably  foreseeable  future,  The 
Service  may  postpone  its  consideration 
of  such  requests  until  after  expiration  of 
the  removal  period. 

In  any  event,  the  Service  is  not 
obligated  to  release  an  alien  until  after 
the  Service  has  had  the  opportunity, 
during  the  "presumptively  reasonable" 
B-month  period,  to  endeavor  to  remove 
the  alien  and  to  make  its  determination 
as  to  whether  or  not  there  is  a 
significant  likelihood  of  removal  in  the 
reasonablv  foreseeable  future.  See 
Zad\ydas.  121  S.  Ct.  at  2503  (faulting 
the  decision  of  the  Ninth  Circuit  in  one 
of  the  cases  under  review  because  "its 
conclusion  mav  have  rested  solely  upon 
the  absence'  of  an  extant  or  pending' 
repatriation  agreement  without  giving 
due  weight  to  the  likelihood  of 
successful  future  negotiations  "). 

Thus,  the  Service  is  entitled  to  make 
an  assessment  of  the  likelihood  of 
removal  in  each  case,  including  the 
prospects  for  a  change  in  circumstances, 
even  if  (for  example)  there  is  not  extant 
or  pending  repatriation  agreement  at  the 
time  the  alien  makes  the  request  for  a 
decision  bv  the  Service  under  §  241.13. 
The  Service  wfirks  continuously  with 
other  countries  to  accomplish 
repatriation.  The  Service  will  also 
evaluate  the  alien's  efforts  to  fulfill  his 
or  her  statutory  obligation  to  seek  to 
comply  with  the  removal  order. 

The  si.x-month  presumptively 
reasonable  period  of  detention  to  effect 
the  alien's  removal  commences  when 
the  removal  period  begins  as  set  forth  in 
section  241(a)(1)  of  the  .^ct.  unless  that 
removal  period  is  extended.  If  the 
removal  period  is  extended  because  of 
the  alien's  failure  to  comply  with  the 
order  of  removal  or  to  cooperate  in 
securing  travel  documents,  as  provided 
in  section  241(a)(1)(C)  of  the  Act.  the 
Service  shall  have  a  reasonable  period 


of  time  after  the  expiration  of  the 
removal  period,  as  extended,  to  effect 
the  alien's  removal. 

What  are  the  Procedures  for  the  Alien  to 
Request  Release  on  the  Ground  That 
There  is  no  Significant  Likelihood  of 
Removal  in  the  Reasonably  Foreseeable 
Future? 

Section  241.13  provides  the 
procedures  for  the  Service  to  evaluate 
an  alien's  challenge  to  the 
reasonableness  of  his  or  her  continued 
detention,  as  provided  in  Zad\ydas.  The 
alien  must  provide  "good  reason  to 
believe  that  there  is  no  significant 
likelihood  of  removal  in  the  reasonably 
foreseeable  future,  '  121  S.  Ct.  at  2505, 
and  may  submit  any  information  that 
may  be  relevant  to  support  that 
contention. 

As  a  threshold  matter,  this  rule 
requires  that  an  alien  requesting  a 
determination  under  §241.13 
demonstrate  his  or  her  efforts  to  comply 
with  the  removal  order  and  to  cooperate 
with  the  Service's  efforts  to  effect  his  or 
her  removal.  As  provided  in 
§  241.13(e)(2),  if  the  HQPDU  determines 
that  the  alien  has  not  established  the 
requisite  efforts  to  comply  with  the 
removal  order  and  to  cooperate  with  the 
Service's  removal  efforts,  then  the  alien 
shall  be  given  a  written  notice  stating 
those  findings  and  indicating  the 
specific  actions  that  the  alien  will  be 
required  to  take  to  come  into 
compliance.  Until  the  alien  responds  to 
the  Service's  findings  regarding  the  lack 
of  compliance  or  cooperation  with  the 
removal  effort,  the  Service  will  not  have 
complete  information  as  to  the  likely 
prospects  for  obtaining  a  travel 
document  or  for  taking  other 
appropriate  steps  to  remove  that  alien. 
Accordingly,  the  rule  provides  that, 
until  the  alien  has  responded  to  the 
Service's  notice,  the  HQPDU  does  not 
have  an  obligation  to  continue  its 
consideration  of  the  alien's  request  for 
release  under  this  section.  Once  the 
alien  responds,  then  the  HQPDU  will 
take  the  information  provided  by  the 
alien  into  consideration. 

In  appropriate  cases,  the  rule  provides 
for  the  HQPDU  to  advice  the 
Department  of  State  of  the  alien's 
contention  that  his  or  her  removal  is  not 
reasonably  foreseeable,  and  to  request 
the  assistance  and  guidance  of  that 
Department  in  evaluating  the  likelihood 
of  the  alien's  removal  under  the 
circumstances.  The  referral  to  the 
Department  of  State  will  not  be 
automatic,  because  the  Service 
ordinarily  will  already  have 
considerable  information  concerning  the 
repatriation  of  aliens  to  each  country, 
and  related  diplomatic  circumstances. 


However,  this  rule  allows  for  such  a 
feral  in  those  cases  where  the  HQPDU 
determines  that  input  from  the 
Department  of  State  is  needed  under  the 
circumstances.  Since  the  nature  and 
status  of  diplomatic  relationships  are 
likely  to  be  relevant  to  the  prospects  for 
removing  aliens  to  various  countries,  it 
is  important  for  the  Service  to  take  the 
opportunity,  in  appropriate  cases,  to 
solicit  involvement  by  the  Department 
of  State  before  the  HQPDU  must  decide 
whether  the  alien's  removal  is 
reasonably  foreseeable. 

Although  this  rule  does  not  set  a 
specific  time  limit  for  consultation  with 
the  State  Department,  or  for  the 
Service's  final  decision  on  the 
likelihood  of  removal  in  the  reasonably 
foreseeable  future,  the  HQPDU  will  have 
to  be  mindful  of  the  overall  purposes  of 
the  detention  laws,  as  interpreted  by  the 
Supreme  Court.  The  time  for  the  Service 
to  determine  the  likelihood  of  removal 
must  also  be  reasonable  under  the 
circumstances,  in  light  of  the  interests  at 
stake,  the  HQPDU  review  process 
should  not,  itself,  give  rise  to  the  same 
kinds  of  concerns  about  "indefinite, 
perhaps  permanent  "  detention  that 
troubled  the  Supreme  Court.  See 
Zadvydas,  at  2503  ("for  detention  to 
remain  reasonable,  as  the  period  of  prior 
post-removal  confinement  grows,  what 
counts  as  the  reasonably  foreseeable 
future'  would  have  to  shrink.  ") 

The  rule  provides  an  opportunity  for 
the  alien  to  comment  on  the  available 
(unclassified)  evidence  presented  by  the 
Service,  including  any  information 
provided  by  the  Department  of  State  on 
which  the  Service  intends  to  rely.  The 
alien  may  submit  with  his  or  her 
response  any  evidence  or  other 
information  that,  the  alien  believes, 
shows  that  removal  is  no  longer 
significantly  likely  in  the  reasonably 
foreseeable  future.  This  may  include 
evidence  of  why.  even  if  the  Service  has 
been  able  to  effect  the  removal  of  other 
aliens  to  that  countrv'  or  to  a  third 
country,  the  particular  alien's  own 
situation  is  materially  different  such 
that  he  or  she  is  unlikely  to  be  removed. 

After  receiving  all  of  the  evidence,  the 
HQPDU  shall  consider  all  the  facts  of 
the  case,  including,  but  not  limited  to, 
those  considerations  specified  in 
§  241.13(f)  of  this  rule.  The  history  of 
the  Service's  efforts  to  remove  aliens  to 
the  particular  countrv'  is  of  considerable 
relevance  in  the  determination  of  the 
likelihood  of  removal  in  the  reasonably 
foreseeable  future.  If  the  Service  can 
demonstrate,  for  example,  that  it  has 
been  successful  in  returning  most  aliens 
to  a  particular  countrv-  but  the  process 
may  often  require  longer  periods 
(bevond  six  months),  that  information  is 
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highly  relevant  in  making  the 
determination  as  to  whether  there  is  a 
significant  likelihood  of  removing  the 
alien  to  that  countrv'  in  the  reasonably 
foreseeable  future. 

If.  after  considering  the  alien's 
submission,  the  HQPDU  determines  that 
"there  is  no  significant  likelihood  of 
removal  in  the  reasonablv  foreseeable 
hjture,  "  121  S.  Ct.  at  2505,  the  HQPDU 
shall  include  in  the  alien's  file  a  written 
explanation  for  this  decision.  The 
HQPDU  shall  then  arrange  for  the 
alien's  release  from  custody  under 
appropriate  conditions  of  release,  unless 
the  Service  determines  that  the  case 
should  be  referred  for  consideration  of 
further  detention  under  §241,14.  as 
added  by  this  rule,  on  account  of  special 
circumstances. 

Where  the  determination  under 
§  241.13  is  to  deny  the  alien's  request 
for  release  because  there  is  a  significant 
likelihood  of  removal  in  the  reasonablv 
foreseeable  future,  the  alien's  detention 
will  continue  to  be  governed  bv  §  241.4, 
including  the  provisions  for  periodic 
review  of  the  continued  detention  of 
aliens  under  those  standards 

According  to  Zad\ydas,  the  Service's 
decision  to  retain  the  alien  in  custody 
remains  lawful  as  long  as  there  is  a 
significant  likelihood  of  removal  in  the 
reasonably  foreseeable  future.  Thus, 
even  after  an  initial  decision  denying 
release  under  §241.13.  this  rule  will 
allow  aliens  who  remain  in  detention  to 
make  a  new  request  for  release  under 
§241.13  after  a  period  of  six  months 
since  the  last  determination  by  HQPDU 
under  §  241.13.  or  at  any  time  upon  a 
showing  of  materially  changed 
circumstances. 

The  review  process  under  §  24 1 . 1 3 .  as 
required  by  the  Supreme  Court's 
decision  in  Zad\'ydas.  will  result  in  the 
release  of  some  removable  aliens  even 
though  they  would  otherwise  not  have 
been  subject  to  release  under  the 
detention  standards  in  §  241.4  on 
account  of  a  danger  to  public  safety  or 
flight  risk.  The  Department  is  keenly 
aware  of  the  need  to  minimize  those 
concerns  whenever  possible,  through 
the  imposition  of  appropriate  conditions 
of  release  for  those  aliens  who  can  no 
longer  be  detained.  Accordingly. 
§  241.13(g)  makes  all  of  the  conditions 
of  release  enimierated  in  section 
241(a)(3)  of  the  Act  and  8  CFR  241, 5(a) 
mandatorv'.  and  specifically  provides  for 
the  imposition  of  additional  particular 
conditions  of  supervision  in  order  to 
protect  the  public  safety  and  to  ensure 
the  Service's  continued  ability  to 
remove  the  alien  should  circumstances 
change  in  the  future. 

The  Supreme  Court's  decision  made 
clear  that,  even  if  an  alien  must  be 


released  under  an  order  of  supervision 
where  there  is  no  significant  likelihood 
of  removal  in  the  reasonably  foreseeable 
future,  such  aliens  may  also  be  returned 
to  custody  if  they  violate  conditions  of 
release.  As  the  Court  noted  in  its 
analysis: 

[lif  removal  is  not  reasonably  foreseeable, 
the  court  should  hold  continued  detention 
unreasonable  and  no  longer  authorized  by 
statute.  In  that  case,  of  course,  the  alien's 
release  may  and  should  be  conditioned  on 
any  of  the  various  forms  of  supervised  release 
that  are  appropriate  to  the  circumstances, 
and  the  alien  may  no  doubt  be  returned  to 
custody  upon  a  violation  of  those  conditions. 

Zad\ydas.  121  S.  Ct.  at  2504.  See  also 
id.  2502  ("The  choice  is  not  between 
imprisonment  and  the  alien  'living  at 
large,'  It  is  between  imprisonment  and 
supervision  under  release  conditions 
that  cannot  be  violated  ")  (emphasis 
added). 

Accordingly.  §241.13(1)  provides  that 
the  Service  may  take  back  into  custody 
any  alien  released  under  §241.13.  if  the 
alien  violates  any  conditions  included 
in  the  order  of  supervision.  Section 
241.13(i)  includes  provisions  modeled 
on  §  241. 4(1)  to  govern  determinations 
to  take  an  alien  back  into  custody.  If  the 
alien's  release  is  revoked  on  account  of 
violations  of  the  conditions  of  release, 
this  rule  specifically  provides  for 
referrals  of  those  cases  to  the  U.S. 
Attorneys  for  prosecution  in 
appropriation  situations,  under  section 
243(b)  of  the  Act.  8  U.S.C.  1253(b).  In 
addition,  this  rule  provides  that  the 
alien  would  once  again  be  subject  to 
detention  for  a  six-month  period,  a  time 
that  the  Court  has  already  determined  to 
be  presumptively  reasonable  in  the 
context  of  the  detention  of  aliens 
pending  removal.  After  the  expiration  of 
the  six-month  period,  the  alien  would 
again  be  able  to  request  release  under 
the  provisions  of  §  241.13.  At  that  time, 
the  Service  would  again  conduct  a 
review  under  the  procedures  of 
§241.13.  In  appropriate  cases,  taking 
into  account  the  alien  s  conduct  after 
his  or  her  prior  release  under  §241.13 
and  the  reasons  for  revoking  release,  the 
Service  may  decide  to  initiate 
proceedings  under  §  241.14  for 
continued  detention  of  the  alien  because 
of  special  circumstances. 

On  the  other  hand,  if  the  alien  is 
returned  to  custody  because  the  Service 
determines  that  there  is  now  a 
significant  likelihood  that  the  alien  may 
be  removed  in  the  reasonably 
foreseeable  future,  the  alien's  continued 
detention  will  once  again  be  governed 
by  the  regular  procedures  under  §  241.4 
rather  than  §241.13. 


What  Substantive  Changes  Does  This 
Rule  Make  to  8  CFR  241.4? 

This  rule  amends  8  CFR  241.4(b),  as 
amended  bv  final  rule  on  December  21. 
2000.  at  65  CFR  80281.  to  provide  that 
the  detention  standards  of  §  241.4  no 
longer  apply  to  a  detained  alien  after  ihe 
Service  has  made  the  determination 
under  §241.13  that  there  is  no 
significant  'ikelihood  of  removal  in  the 
reasonably  foreseeable  future.  As  long  as 
that  determination  by  the  Service 
remains  in  effect,  the  detention  or 
release  of  the  alien  is  governed  bv  the 
standards  of  §241  13  (or  §241,14  if 
applicable)  However,  in  anv  case 
where,  based  on  a  change  of 
circumstances,  the  Service  later  makes  a 
determination  that  there  is  a  significant 
likelihood  thai  the  Service  subsequently 
will  be  able  to  remove  the  alien  to  the 
countrv'  to  which  the  alien  was  ordered 
deported,  or  to  a  third  countrv-.  in  the 
reasonably  foreseeable  future,  the 
custody  provisions  of  §  241,4  will  again 
apply.  In  that  event,  the  Service  may 
return  the  alien  to  detention  in 
connection  with  the  removal,  and  anv 
issues  relating  to  the  detention  or 
release  of  the  alien  pending  his  or  her 
removal  will  once  again  be  governed  by 
the  standards  of  §241.4 

Although  §§241,4  and  241  13  are 
related,  this  rule  keeps  the  standards 
and  procedures  for  post-removal  period 
custody  reviews  under  §  241,4 
unchanged  except  as  necessan  to  take 
account  of  the  new  review  procedures 
under  §  241,13.  Under  §  241,4(i)(7),  as 
added  by  this  rule,  at  the  time  the 
HQPDU  conducts  its  review  of  whether 
a  detained  alien  should  continue  to  be 
detained  under  the  established  post- 
removal  period  detention  standards  in 
§  241  4  the  HQPDU  shall  also  consider 
whether  there  is  a  substantial  reason  to 
believe  that  the  removal  of  an  alien  who 
is  now  covered  under  the  provisions  of 
§241.13,  may  not  be  significantly  likely 
in  the  reasonably  foreseeable  future.  If 
so.  the  HQPDU  shall  initiate  the  review- 
procedures  under  §  241  13.  whether  or 
not  the  alien  has  make  a  specific  request 
for  such  a  review-   However,  the 
detention  standards  and  procedures  of 
§241  4  will  continue  to  apply  to  such 
an  alien  unless  the  Services  has  made  a 
determination,  after  competition  of  the 
review  process  under  §  241  13,  that 
there  is  no  significant  likelihood  of 
removal  in  the  reasonably  foreseeable 
furture. 

With  these  limited  changes  to  take 
account  of  the  establishment  of  a 
separated  review  procedure  under 
§241,13.  this  rule  does  not  make 
substantive  changes  to  the  existing  post- 
removal  period  detention  standards  It  is 
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important  to  note  that  this  rule  does  not 
dltt-r  the  existing  criteria  for  release  in 
^24 1.4(e).  the  factors  for  consideration 
in  §241.4(0.  the  prDcedures  governing 
the  review  and  determination  of  custody 
issues  bv  the  district  directors  and  the 
HQPDIin  4}  241.4(d).  (h)  or  (i).  the 
(  nnditioiis  of  release  in  §  241. (j),  or  the 
timing  I  if  reviews  in  general  as  provided 
111  «(  241  4(k).  For  aliens  who  continue  in 
detention  uniier  the  standards  of  §  241.4 
(for  example,  inadmissible  aliens  who 
are  not  covered  by  the  procedures  of 
§241.13,  or  deportable  aliens  for  whom 
there  is  a  significant  likelihood  of 
removal),  the  provisions  in  §241.4  for 
[leriodic  review  of  the  alien's  detention 
will  cnntinue  to  apply.  The  periodic 
reviews  under  §241.4  will  also  apply  to 
aliens  who  are  continued  in  detention 
because  of  special  circumstances, 
pursuant  to  §241.14. 

Howe\er.  this  rule  does  include 
procedural  instructions  to  the  Service  to 
tiike  ,icr:ount  of  the  statutor\'  provisions 
relating  to  the  running  of  the  removal 
period  The  removal  period  is  the  time 
during  which  the  Service  and  the  alien 
seek  to  effect  the  final  order  of  removal. 
The  period  described  by  the  statute  does 
not  commence  until  the  point  at  which 
the  alien's  removal  can  be  effected — in 
a  case  that  is  stayed  pending  judicial 
review,  the  date  when,  pursuant  to  the 
court's  orders,  any  stay  of  removal  has 
expired  Accordingly,  the  regulations 
sperifv  the  circumstances  to  determine 
the  cnnimencemfmt  of  the  removal 
period  under  the  statute,  based  on  the 
earliest  availability  of  a  final,  executable 
order  of  removal. 

The  revisions  to  §  241.4(g)  specificallv 
take  account  of  the  existing  statutorv 
provision  in  section  241(a)(1)(C)  of  the 
.■\ct.  which  provides  for  extension  of  the 
length  of  the  removal  period  bevond  90 
davs.  if  the  alien  fails  or  refuses  to  make 
timely  application  in  good  faith  for 
documents  necessarv  to  effect  the 
alien  s  departure  or  conspires  or  acts  to 
prevent  his  or  her  removal  subject  to  an 
order  of  remo\  al,  deportation  or 
exclusion.  There  are  also  applicable 
criminal  sanctions  in  section  243(a)  of 
the  AiX.  These  are  not  new  obligations — 
they  are  clearly  established  in  the 
existing  law — and  this  rule  does  not 
create  any  novel  obligations  for  aliens 
who  refuse  to  comfdv. 

.\(  (  ordingK  .  this  rule  directs  the 
Ser\'ice  to  provide  a  Notice  of  Failure  to 
Comply  to  the  alien  in  order  to  make 
clear  the  statutory  obligations,  the 
grounds  for  determining  that  the  alien 
has  met  those  rt?quirements.  and  the 
specific  actions  that  the  alien  will  need 
to  take  to  (.omplv  A  Notice  of  Failure 
to  (iompK  has  the  effect  of  extending 
thf  rtTiiiiv  .il  period  as  provided  by  law. 


Since  the  inability  to  obtain  travel 
documents  is  the  first  criterion  for 
release  under  §  241 .4(e).  this  rule 
provides  that  the  Service  shall  also 
advise  the  alien  that  the  Service  shall 
not  be  obligated  to  complete  its  pending 
scheduled  custody  reviews  under 
§  241.4  until  the  alien  has  responded  to 
the  Notice  of  Failure  to  Comply  and  has 
demonstrated  his  or  her  compliance 
with  the  statutory  requirements.  Once 
the  alien's  statutory  obligations  are  met, 
the  Service  will  have  a  reasonable 
period  to  effect  the  alien's  removal.  (The 
Service's  failure  to  provide  a  Notice  of 
Failure  to  Comply  during  the  90-day 
removal  period,  however,  does  not  have 
the  effect  of  excusing  the  alien's 
conduct.) 

Why  is  the  Department  Issuing  §241.14 
Regarding  Special  Circumstances? 

The  Department  is  issuing  §241.14  to 
provide  procedures  for  determining 
whether  particular  removable  aliens 
may  be  continued  in  detention  even  if 
their  removal  is  not  significantly  likely 
in  the  reasonably  foreseeable  future,  in 
light  of  the  Supreme  Court's  decision  in 
Zadxydas.  Under  section  241(a)(6)  of 
the  Act  and  the  post-removal  period 
review  procedures  in  §  241.4,  the 
Service  has  been  continuing  to  detain 
aliens  subject  to  a  final  order  of  removal 
beyond  the  statutory  removal  period 
where  the  Service  determines  the  alien 
to  be  either  a  risk  to  the  community  or 
a  risk  of  flight.  Zadvydas.  however, 
interpreted  section  241(a)(6)  of  the  Act, 
in  general,  to  provide  that  the  Service 
cannot  continue  to  detain  criminal 
aliens  who  pose  a  risk  to  the  community 
once  there  is  not  a  significant  likelihood 
of  removal  in  the  reasonably  foreseeable 
future. 

However,  the  Court  did  acknowledge 
that  there  may  be  special  circumstances 
where  continued  detention  of  particular 
aliens  may  be  appropriate  to  avoid 
special  risks  to  the  public.  The  Court 
also  indicated  that  detention  due  to 
dangetousness  may  be  appropriate  in 
certain  limited  situations  where  there 
are  particular  reasons  to  consider  an 
alien  to  be  speciallv  dangerous.  121  S. 
Ct.  at  2499  {•'IWIe  have  upheld 
preventive  detention  based  on 
dangerousness  only  when  limited  to 
specially  dangerous  individuals 
*   *   *".).  These  special  circumstances 
justifying  continued  detention  may  also 
be  based  on  national  .security  or 
terrorism  grounds.  121  S.  Ct.  at  2502 
("Neither  do  we  consider  terrorism  or 
other  special  circumstances  where 
special  arguments  might  be  made  for 
forms  of  preventive  detention  and  for 
heightened  deference  to  the  judgments 


of  the  political  branches  with  respect  to 
matters  of  national  securitv"). 

Section  241(a)(6)  of  the  Act  explicitly 
allows  the  Service  to  continue  to  detain 
aliens  whom  the  Service  determines  to 
be  a  risk  to  the  community.  This  rule  is 
being  issued  to  provide  procedures  to 
determine  whether  individual  aliens 
can  continue  to  be  detained  even  when 
their  removal  is  not  reasonablv 
foreseeable  in  accordance  with  the 
Courts  decision  in  Zadwdas.  The 
regulation  is  narrowly  drawn  to  allow 
continued  detention  only  in  certain 
specific  situations  where  the  risk  to  the 
public  is  particularly  strong,  and  where 
no  conditions  of  release  can  avoid  the 
danger  to  the  public. 

This  rule  has  been  written  to  allow 
continued  detention  when  there  is  not 
a  significant  likelihood  of  removal  in 
the  reasonably  foreseeable  future,  only 
in  limited  situations  involving:  (1) 
Highly  c;ontagious  diseases  posing  a 
danger  to  the  public;  (2)  foreign  policy 
concerns;  (3)  national  security  and 
terrorism  concerns:  and  (4)  individuals 
who  are  specially  dangerous  due  to  a 
mental  condition  or  personality 
disorder. 

The  rule  provides  that,  after  the 
Service  has  determined  in  accordance 
with  §  241.13  that  a  particular  alien's 
removal  is  not  significantly  likely  in  the 
reasonably  foreseeable  future,  the 
Service  may  consider  whether  that 
alien's  release  presents  such  a  danger  to 
the  public  that  the  alien  should  remain 
detained  due  to  those  special 
circumstances. 

What  is  the  Procedure  for  a 
Determination  That  Continued 
Detention  is  Justified  by  Special 
Circumstances? 

The  procedures  for  determining 
whether  continued  detention  is  justified 
on  the  basis  of  special  circumstances 
depend  upon  which  justification  in 
§  241.14  is  invoked. 

Aliens  With  Highly  Contagious  Diseases 
Posing  a  Danger  to  the  Public 

Under  §241. 14(b)(1).  the  Ser\'ice  may 
continue  to  detain  an  alien  with  a 
highly  contagious  disease  posing  a 
danger  to  the  public,  upon  the  advice  of 
the  Public  Health  Service.  The  alien  will 
remain  in  custody  only  until  the 
Service,  in  consultation  with  the  Public 
Health  Service  and  appropriate  state  or 
local  health  officials,  is  able  to  make 
arrangements  for  appropriate  medical 
treatment  after  the  alien  is  released. 

This  provision  only  applies  to  highly 
contagious  diseases,  such  as  active 
tuberculosis,  smallpox  or  yellow  fever, 
where  the  Public  Health  Service  has 
affirmatively  advised  the  Service  that 
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releasing  that  alien  would  pose  a  danger 
to  the  public:  .-\ltbough  the  law  and 
applicable  regulations  contain  a  much 
broader  definition  of  contagious 
diseases  for  use  in  other  immigration 
contexts  (see  section  212(a)(1)(A)  of  the 
Act:  42  CFR  34.2).  only  the  narrow- 
definition  of  highly  contagious  diseases 
posing  a  danger  to  the  public  will  be 
considered  for  purposes  of  special 
circumstances  under  this  rule. 

Aliens  Whose  Release  Would  Cause 
Serious  Adverse  Foreign  Policy 
Consequences 

Section  241.14(c)  allows  the  Service 
to  continue  to  detain  certain  aliens 
whose  release  would  have  serious 
adverse  foreign  policy  consequences.  A 
determination  not  to  release  an  alien 
because  of  serious  adverse  foreign 
policy  consequences  can  only  be  made 
upon  the  recommendation  of  the 
Secretary  of  State. 

The  Department  has  determined  not 
to  refer  a  decision  to  continue  to  detain 
someone  under  this  justification  for 
review  by  an  immigration  judge,  and  to 
rely  upon  the  State  Department's 
expertise  in  foreign  policy  matters  to 
determine  those  rare  instances  when 
continued  detention  is  appropriate.  A 
decision  to  detain  an  alien  on  this 
ground  would  be  based  on  the  expertise 
of  the  Secretary  of  State  in  foreign 
relations  and  would  not  involve  factual 
determinations  of  the  sort  that  would 
necessitate  a  hearing  before  an 
immigration  judge. 

In  this  context,  due  process  is 
satisfied  by  an  administrative 
determination  by  the  Attorney  General 
or  Deputy  Attorney  General,  upon 
recommendation  by  the  Secretar\'  of 
State.  Courts  have  long  recognized  that 
deference  should  be  given  to  the 
Executive  Branch  regarding  issues 
implicating  foreign  policy  and  our 
relations  with  other  nations.  ludicial 
deference  to  the  Executive  Branch  is 
especially  appropriate  in  the 
immigration  context,  where  officials 
"exercise  especially  sensitive  political 
hinctions  that  implicate  questions  of 
foreign  relations."  See  IS'S  v.  Aguirre- 
Aguirre.  526  U.S.  415,  425  (1999).  In 
Zad\ydas.  121  S.  Ct.  at  2502.  the  Court 
acknowledged  that  the  judiciar\-  should 
give  deference  to  "Executive  Branch 
primacy  in  foreign  policy  matters." 

These  issues  are  addressed  in  more 
delail  in  the  following  section  as  well, 
in  conjunction  with  the  discussion  of 
cases  involving  a  significant  national 
securitv  or  terrorism  risk. 


Aliens  Whose  Release  Would  Pose 
Significant  National  Security  or 
Terrorism  Risks 

Under  §  241.14(d),  the  Service  shall 
continue  to  detain  an  alien  whose 
release  would  pose  a  significant  threat 
to  the  national  security  or  a  significant 
risk  of  terrorism. 

The  rule  provides  that  the 
Commissioner  must  make  the  decision 
to  invoke  the  detention  procedures  on 
account  of  security  or  terrorism 
grounds,  and  provides  for  several  levels 
of  review  at  the  highest  levels  of  the 
Department  of  justice  in  each  case. 

At  the  start  of  the  proceedings,  the 
alien  will  be  advised  that  the  Service 
intends  to  keep  the  alien  in  custody 
and.  to  the  greatest  extent  possible 
consistent  with  the  protection  of 
national  security  and  classified 
information,  will  be  provided  a  written 
description  of  the  factual  basis  for  the 
alien's  continued  detention  The  alien 
will  have  the  opportunity  to  submit  a 
written  statement  and  relevant  evidence 
for  consideration  before  a  certification  is 
made.  The  Commissioner  shall  consider 
all  evidence  relating  to  the  case, 
including  evidence  that  the  alien  has 
previously  committed  national  security 
or  terrorism-related  offenses,  has 
engaged  in  terrorist  activity,  or 
otherwise  poses  a  danger  to  the  national 
security  in  the  United  States  or  abroad, 
prior  convictions  in  a  federal,  state  or 
foreign  court  of  relevance  to  the  risk  of 
release:  and  any  other  special 
circumstances  relating  to  the  alien's 
situation  indicating  that  his  or  her 
release  would  pose  a  significant  threat 
to  the  national  security  or  a  significant 
risk  of  terrorism. 

In  any  case  where  the  basis  of  the 
alien's  final  order  of  removal  was  some 
ground  not  relating  to  terrorism  or 
national  security,  and  immigration 
officer  will  conduci  an  interview  in 
person  at  which  the  alien  may  be 
represented  by  counsel  and  present  any 
relevant  evidence  on  his  or  her  behalf. 
This  situation  will  arise,  for  example,  if 
an  alien  was  ordered  removed  because 
he  or  she  overstayed  a  student  or  tourist 
visa  but  the  government  has  information 
indicating  that  the  aliens  release  would 
pose  a  significant  threat  to  the  national 
security  or  a  significant  risk  of 
terrorism. 

Based  on  the  Commissioner's 
recommendation,  and  the 
recommendation  of  the  Director  of  the 
Federal  Bureau  of  Investigation,  the 
Attorney  General  personallv  shall 
determine  whether  to  certify  that  the 
alien  should  not  be  released  from 
custody  because  of  a  significant  threat  to 
the  national  security  or  a  significant  risk 


of  terrorism.  The  rule  provides  that, 
before  making  such  a  certification,  the 
Attorney  General  shall  order  anv  further 
hearings  or  review  proceedings  as  mav 
be  appropriate  under  the  circumstances. 

A  decision  to  continue  detention  of  a 
removable  alien  because  of  national 
security  or  terrorism  concerns  requires  a 
predictive  judgment.  It  is  an  attempt  to 
predict  an  alien's  possible  future 
behavior  and  to  assess  whether,  under 
compulsion  of  circumstances  or  for 
other  reasons,  he  might  act  in  a  wav  that 
creates  a  real  and  legitimate  national 
security  threat  or  an  imminent  threat  to 
public  safety  The  decision  mav  be 
based  upon  past  or  present  conduct,  but 
it  also  may  be  based  on  a  wide  variety 
of  other  circumstances.  Cf.  Department 
of  the  Na\T\.  Egan.  484  U.S.  518,  528- 
29  (1988)  (applying  this  rationale  in 
security  clearance  case).  Thus,  the 
"attempt  to  define  not  onlv  the 
individual's  future  actions,  but  those  of 
outside  and  unknown  influences 
renders  the  [decision]  *    *    *  an  inexact 
science  at  best.""  See  Adams  v.  Laird. 
420  F.2d  230.  239  (DC.  Cir.  1969).  cert 
denied.  397  U.S.  1039  (1970) 

In  these  circumstances,  it  is  the 
Attorney  General  w  ho  is  best  situated  to 
assess  the  due  process  interests  of  any 
particular  alien  with  respect  to  the 
matters  at  issue,  to  weigh  those  interests 
against  the  national  security  and  public 
safety  concerns  presented  in  the  ca.se.  to 
assess  the  nature  and  quality  of  the 
information  that  triggered  those 
concerns,  and  to  provide  procedures 
that  honor  those  competing  interests. 
This  section  creates  a  process  wherebv 
that  Executive  authority  and  expertise 
can  be  exercised. 

The  Department  has  decided  to 
include  these  provisions  for  continued 
detention  because  cases  may  arise 
where  the  Attorney  General  believes 
that  it  would  be  irresponsible  to  release 
from  detention  an  alien  subject  to  a  final 
order  of  removal  because  the  release  of 
the  alien  would  result  in  serious  damage 
to  the  national  security  or  pose  an 
imminent  threat  of  terrorism.  Similarly, 
there  may  arise  a  case  where  the 
Attorney  General  believes,  based  on  a 
recommendation  by  the  Secretary  of 
State,  that  it  would  be  irresponsible  to 
release  an  alien  because  of  serious 
adverse  foreign  policy  consequences. 

Because  of  the  unique  relationship 
that  the  Attorney  General  maintains 
with  the  intelligence  community, 
particularly  the  Federal  Bureau  of 
Investigation,  and  based  on  the  broad 
delegation  of  discretionary  authority 
granted  the  Attorney  General  by 
Congress  in  the  Act.  as  well  as  the 
Attorney  Generals  unique 
responsibilities  in  the  E.xecutive  Branch, 
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this  section  places  in  the  Attorney 
General  the  personal  responsibility  to 
make  the  final  certification,  in  those 
cases  where  he  determines  that 
continued  detention  beyond  the 
presumptively  reasonably  six-month 
period  is  warranted  because  of 
significant  national  security  or  terrorism 
conc:erns 

Similarlv.  as  provided  in  §  241.14(c). 
the  State  Department  is  the  appropriate 
agency  to  assess  the  foreign  policy 
implications  of  the  release  of  a 
particular  alien.  The  judiciarv  is  not 
well  positioned  to  shoulder  primary 
responsibility  for  determining  the 
likelihood  and  importance  of  such 
diplomatic  repercussions.  See  LVS  v. 
Abudu.  4H5  r.S.  94.  110  (1988). 

Where  national  security,  foreign 
relations,  and  immigration  matters 
converge,  as  they  do  in  these  cases,  the 
de(  ision  to  detain  a  certain  alien  will 
n-quire  the  perspective  only  a  high 
Aguirre-Ai^uirre.  526  U.S.  415.  425 
(1999)  ("judirial  deference  to  the 
Executive  Branch  is  especially 
.ippropriate  in  the  immigration  context 
where  officials  exercise  especially 
sensitive  political  functions  that 
implicate  questions  of  foreign 
rcldtions"):  Gc'van  v.  Press.  347  U.S. 
522,  531  (1954)  ("Policies  pertaining  to 
*    *    *  right  jof  aliens]  to  remain  here  are 
peculiarly  concerned  with  the  political 
conduct  of  government.");  Beno  v. 
Amehcan-Anib  Anti-Discrimination 
Committee.  525  U.S.  471.  491  (1999) 
(declaring  that  courts  are  unable  to 
assess  the  adequacv  of  the  Executive's 
reasons  for  "deeming  nationals  of  a 
particular  country  a  special  threat"): 
People's  Mojoheriin  Organization  of  Iran 
V.  Department  of  State.  182  F.3d  17.  23 
(DC.  Cir.  1999)  (Executive  Branch 
finding  that  foreign  terrorist 
organization  threatened  national 
security  is  nonjusticiable  because 
"|t|hose  are  political  judgments, 
decisions  of  a  kind  for  which  the 
judiciary  has  neither  aptitude,  facilities 
nor  responsibility  and  have  long  been 
held  to  belong  to  the  domain  of  political 
power  not  subject  to  judic:ial  intrusion 
or  inquiry"),  cert,  denied.  529  U.S.  1104 
(2000) 

Specially  Dangerous  Aliens 

Under  §  241.14(f)  the  Service  may 
seek  to  detain  specially  dangerous 
aliens.  Subject  to  review  before  an 
immigration  judge,  the  Service  shall 
1  nntinue  to  detain  in  alien  if  the  alien's 
rt'lt-ase  would  create  a  special  danger  to 
the  public  due  to  the  three  factors 
uit-ntified  in  s^  241.14(f)(1); 

•  The  alien  must  have  been  convicted 
of  a  crime  of  violence  as  defined  as  18 
U.S.C.  16.  This  will  include  relevant 


state  convictions  where  the  offense 
meets  the  definitions  of  a  "crime  of 
violence"  under  18  U.S.C.  16. 

•  Due  to  a  mental  condition  or 
personality  disorder  and  behavior 
associated  with  that  condition  or 
disorder,  the  alien  is  likely  to  engage  in 
acts  of  violence  in  the  future. 

•  No  conditions  of  release  can 
reasonably  be  expected  to  ensure  the 
safety  of  the  public. 

The  Department  recognizes  that 
freedom  from  bodily  restraint  has 
always  been  at  the  core  of  the  liberty 
protected  by  the  Due  Process  Clause 
from  arbitrary  government  action.  See. 
e.g..  Youngbergv.  Romeo.  457  U.S.  307, 
316  (1982).  However,  the  Supreme 
Court  has  held  that  the  "Government's 
regulator}-  interest  in  community  safety 
can.  in  appropriate  circumstances, 
outweigh  an  individual's  liberty 
interest.'  United  States  v.  Salerno.  481 
U.S.  739.  748  (1987);  see  also  Foucha  v. 
Louisiana.  504  U.S.  71,  80  (1992).  Many 
states  'have  in  certain  narrow 
circumstances  provided  for  the  forcible 
civil  detainment  of  people  who  are 
unable  to  control  their  behavior  and 
thereby  pose  a  danger  to  the  public 
health  and  safety. "  Kansas  v.  Hendricks. 
521  U.S.  346.  357  (1997).  The  Supreme 
Court  has  "consistently  upheld  such 
involuntary  commitment  statutes 
provided  the  confinement  takes  place 
pursuant  to  proper  procedures  and 
evidentiary  standards."  Id. 

Accordingly,  the  Department  has 
decided  that  it  is  necessary  to  provide 
specific  procedural  protections  to  aliens 
who  may  be  considered  for  detention 
under  this  standard.  See  Zadvydas.  121 
S.  Ct.  at  2499  (discussing  continued 
detention  of  "specially  dangerous 
individuals  "  subject  to  strong 
procedural  protections).  Such  cases  will 
be  referred  for  a  hearing  under 
appropriate  standards,  where  an 
immigration  judge  will  conduct  a  full 
hearing,  limited  to  reviewing  the 
Service's  determination  regarding 
dangerousness.  and  where  the  Ser\'ice 
has  the  burden  of  proof  by  clear  and 
convincing  evidence. 

This  rule  contemplates  that  evidence 
of  the  alien's  dangerousness  must  be 
accompanied  by  additional  evidence 
relating  to  whether  the  alien's  mental 
condition  or  personality  disorder,  and 
associated  physical  behavior,  indicates 
that  the  alien  is  likely  to  engage  in  acts 
of  violence  in  the  future.  Where 
preventive  detention  can  be  of 
indefinite  duration,  the  Court  "has 
demanded  that  the  dangerousness 
rationale  be  accompanied  by  some  other 
special  circumstances  such  as  mental 
illness,  that  helps  to  create  the  danger." 
Id. 


The  rule  requires  that  the  Service  rely 
upon  a  report  by  a  physician  employed 
or  designated  by  the  Public  Health 
Service,  after  a  full  psychiatric 
evaluation  of  the  alien,  before  initiating 
the  review  procedures  to  establish  that 
the  alien  is  specially  dangerous.  The 
Service  cannot  determine  the  issue  of 
dangerousness  without  the 
recommendation  of  the  physician  who 
is  a  neutral  and  professional 
decisionmaker.  Cf.  Parham  v.  JR..  442 
U.S.  584,  607  (1979)  (due  process  is 
satisfied  where  the  neutral 
decisionmaker  is  a  medical  professional 
making  a  medical  judgment);  see  also 
Youngbergv.  Romeo.  457  U.S.  397.  323 
(1982)  (due  process  only  requires  the 
courts  to  make  certain  that  professional 
judgment  was  exercised;  a  decision,  if 
made  by  a  professional,  presumptively 
valid.)  " 

The  provisions  of  this  rule 
authorizing  continuing  detention  apply 
only  where  the  alien  poses  a  special 
danger  to  others  under  the  standards  of 
the  rule,  not  for  those  cases  where  an 
alien  is  mentally  incompetent  but  poses 
no  danger  to  others.  In  the  latter  case, 
where  the  Service  determines  that  it 
cannot  responsibly  release,  without 
continued  care  or  treatment,  an  alien 
who  is  incapable  of  caring  for  himself  or 
herself  on  account  of  mental  illness  or 
mental  incompetence,  the  Ser\'ice  will 
not  continue  to  detain  the  alien 
indefinitely  under  the  authority  of 
section  24i(a)(6)  of  the  Act.  Instead,  the 
Service  will  initiate  appropriate  efforts 
with  the  alien's  famih  members,  the 
Public  Health  Service,  or  proper  State  or 
local  government  officials  to  secure 
proper  arrangements  for  the  alien's 
continued  care  or  treatment,  as  a 
condition  of  the  alien's  release. 
Accordingly.  §  241.14(f)  does  not  apply 
to  such  aliens. 

The  rule  provides  that  review 
proceedings  will  take  place  before  an 
immigration  judge  in  two  phases.  After 
the  case  is  referred  for  a  hearing,  the 
immigration  judge  will  promptly 
schedule  a  reasonable  cause  proceeding. 
The  purpose  of  the  reasonable  cause 
hearing  is  to  provide  a  quick  evaluation 
by  a  neutral  decision  maker  as  to 
whether  there  is  a  sufficient  basis  to 
proceed  with  the  review  proceedings. 

The  reasonable  cause  hearing  is 
intended  to  be  only  a  preliminan.' 
review  of  the  case,  and  will  likely  be 
based  on  the  evidence  initially  provided 
by  the  Service  when  it  instituted  the 
review  proceedings.  This  hearing  is  not 
intended  to  duplicate  the  full  hearing  on 
the  merits  of  the  alien's  circumstances, 
but  only  to  determine  whether  there  is 
reasonable  cause  to  proceed.  The  merits 
hearing  is  necessary'  in  order  to  provide 
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due  process,  but  it  will  also  necessarily 
require  additional  time  for  preparation 
and  resolution,  and  the  Ser\ice  must 
continue  to  detain  the  alien  pending  the 
completion  of  those  proceedings. 

If  the  immigration  judge  determines 
that  the  Service  has  failed  to  meet  its 
burden  of  establishing  reasonable  cause, 
the  immigration  judge  may  dismiss  tJtie 
review  proceeding  without  a  full 
hearing  on  the  merits.  In  that  case,  the 
Service  will  be  able  to  make  an 
expedited  appeal  to  the  Board.  Under 
the  rule,  a  single  Board  Member  will 
review  the  record  under  the  Board's 
rules  and  determine  whether  the  Service 
has  established  reasonable  cause  to 
continue  the  review  proceedings. 

Once  it  is  determined  that  there  is 
reasonable  cause  for  further 
proceedings,  the  immigration  judge  will 
promptly  schedule  a  merits  hearing.  At 
all  phases  of  the  review  process,  the 
alien  will  have  a  number  of  important 
rights,  including  the  right  to  be 
represented  by  counsel  at  no  cost  to  the 
government,  the  right  to  examine  the 
evidence  presented  by  the  Ser\'ice,  and 
the  right  to  cross-examine  any  witnesses 
that  the  Service  presents.  At  the  merits 
hearing,  the  alien  will  enjoy  the 
additional  right  to  cross-examine  the 
medical  doctor  who  authored  any 
medical  report  that  formed  the  basis  for 
the  Service's  determination  that  the 
alien  is  specially  dangerous. 

In  §241.14(i)(2).  the  rule  provides  a 
non-exclusive  list  of  factors  the 
immigration  judge  will  consider  in 
making  a  determination  at  the 
conclusion  of  a  merits  hearing.  If  the 
immigration  judge  concludes  that  the 
Serv'ice  has  met  its  burden  by  clear  and 
convincing  evidence,  the  immigration 
judge  will  enter  an  order  for  the 
continued  detention  of  the  alien  If  the 
immigration  judge  concludes  that  the 
Service  has  not  met  its  burden,  the 
review  proceedings  will  be  dismissed. 

Either  party  may  appeal  the 
immigration  judge's  decision  after  the 
merits  hearing  to  the  Board  of 
Immigration  Appeals  pursuant  to  §  3.38, 
except  that  the  Ser\'ice  will  have  only 
five  business  days  to  appeal  an  adverse 
decision  to  the  Board.  If  the  Service 
appeals  a  dismissal  of  review 
proceedings,  the  immigration  judges 
order  shall  be  automatically  stayed  until 
the  Board  renders  its  decision.  "The 
Board  shall  expedite  review  of  a 
decision  and  shall  consider  detention 
cases  involving  specially  dangerous 
aliens  under  §  241 .14  as  its  highest 
priority. 

If  a  final  decision  by  either  the 
immigration  judge  or  the  Board  orders 
the  dismissal  of  the  review  proceedings. 
the  Service  will  promptly  release  the 


alien  on  conditions  of  supervision  to  be 
determined  by  the  Ser\ice  pursuant  to 
§241.13.  As  in  all  other  cases  involving 
post-order  detention,  it  is  the 
responsibility  of  the  Ser\ice  to 
determine  tiie  appropriate  conditions  of 
super\'ision,  in  order  to  protect  the 
public  and  to  deter  the  aliens  fiight. 
Accordingly,  the  conditions  of  release 
will  not  be  subject  to  review  by  either 
the  immigration  judge  or  the  Board 

The  case  of  any  alien  ordered  to 
remain  in  Service  custody  by  either  an 
immigration  judge  or  the  Board  will  be 
periodically  reviewed  to  determine 
whether  the  aliens  release  still  poses  a 
special  danger  to  the  public.  The 
Service  will  continue  to  review  the 
alien's  case  periodically  according  to 
§241.4.  The  alien  may  also  request 
review  of  his  or  her  case  by  the  Service 
and  the  immigration  judge  because,  due 
to  materially  changed  circumstances, 
the  alien's  release  would  no  longer  pose 
a  special  danger  to  the  public. 

The  alien  must  make  the  request  first 
to  the  Service,  in  order  to  allow  the 
Ser\'ice  to  evaluate  all  of  the 
circumstances  and  to  determine 
whether  the  alien  would  still  pose  a 
special  danger  to  the  public.  After  the 
Service  responds  to  the  alien's  request, 
the  alien  will  have  the  right  to  file  a 
motion  to  set  aside  the  prior 
determination  in  the  review- 
proceedings.  In  that  motion,  the  alien 
will  bear  the  burden  of  proof  to 
demonstrate  that  the  alien's 
circumstances  have  changed  materially, 
and  that  because  of  those  changed 
circumstances,  the  alien's  release  would 
no  longer  pose  a  special  danger  to  the 
public.  If  the  immigration  judge 
determines  that  the  alien  has  shown 
good  reason  to  believe  that  this  is  true, 
the  immigration  )udge  shall  set  aside  the 
prior  determination  and  schedule  the 
case  for  a  new  merits  hearing  under 
§  241.14{i)   Otherwise,  the  immigration 
judge  will  deny  the  motion  If  review  is 
denied,  the  alien  may  renew  the  request 
for  release  based  on  changed 
circumstances  six  months  after  the  prior 
determination  under  §  241.14(i). 

Effective  Date  of  This  Interim  Rule 

The  Department's  implementation  of 
this  interim  rule  effective  upon 
publication  in  the  Federal  Register, 
with  provision  for  post-promulgation  of 
public  comment,  is  based  upon  the 
■good  cause"  exceptions  found  at  5 
U.S.C.  553(b)(B)  and  553(d)(3).  In 
response  to  the  Supreme  Court's 
decision  limiting  the  authority  to 
continue  aliens  in  detention  after  the 
removal  period  under  section  241(a)(6) 
of  the  Act,  it  is  essential  to  implement 
without  delay  a  standardized  plan  for 


dealing  with  the  detention  or  release  of 
numerous  aliens  whom  the  Ser\-ice  had 
determined  should  not  be  released 
because  of  a  danger  to  the  public  or  a 
risk  of  flight  Hundreds  of  individuals 
are  affected.  Failure  to  act  expeditiously 
would  be  contrax)-  to  the  public  interest 
because  it  would  result  in  continuing 
uncertainty  and  delay  compliance  with 
the  law.  Accordingly,  'ihe  Ser\-ice  finds 
that  there  is  good  cause  to  forgo  prior 
publication  of  a  notice  of  proposed 
rultuiaking  and  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register 

Regulator)  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulaton.-  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it.  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
would  provide  a  more  uniform  review 
process  governing  the  detention  of 
certain  aliens  who  have  received  a  final 
administrative  removal  order  but  whose 
departure  has  not  been  effected  within 
the  90-day  removal  period.  This  rule 
does  not  affect  small  entities  as  that 
term  i^  defined  in  S  V  S,  C.  601  f6l 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
goveriunents,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessan.'  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995 

Small  Busine&s  Regulator)  Enforcement 
Faimeis  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulaton'  Enforcement  Act  of 
1996,  5  use.  804  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Departm.ent  to  be  a  "significant 
regulator)  action"  under  Executive 
Order  12866,  section  3(f).  Regulator)- 
Planning  and  Review.  Accordingly,  this 


I   - 
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rule  has  hrcn  ^llbmitted  to  the  Office  of 
ManautMTvnt  and  Budget  for  review. 

Exetutivn  Order  13132 

This  rule  vvdl  not  ha\e  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  gt)\ernment.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  r'ilf  nit'ft^  tti>'  applicable 
standards  spt  forth  in  sf(  tions  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 

lustier  Reform 

Paperwork  Reduction  Act 

I  nder  the  Papprwrirk  Reduction  Act 
f  l'^95.  Public  Law  104-13.  all 
Dt'partments  are  required  to  submit  to 
the  ("iffice  of  Management  and  Budget 
lOMB).  for  review  and  approval,  anv 
reporting  or  recordkeeping  requirements 
inherent  in  a  final  rule.  Although 
5)  241  13  and  *5  241  14  provide  that  an 
alien  held  in  a  detention  facilitv  may 
submit  a  wTitten  request  and  supporting 
documentation  in  support  of  his  or  her 
assertion  that  removal  is  not  reasonablv 
foreseeable,  the  request  and 
documentation  are  not  considered 
collections  of  information  under  5  CFR 
1120,3  and  1320.4.  Accordingly,  this 
rule  does  not  impose  any  new  reporting 
or  recordkeeping  requirements  under 
the  Pa[)erwnrk  Reduction  Act. 

List  of  Subjects 

a  CFR  Part  J 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  functions  (government  agencies). 

8CFEPart241 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1    Ihc  duth(jrity  citation  for  part  3  is 
ri'viscd  to  read  as  follows: 

Authority:  5  U.S.C.  301:  8  U.S.C.  1101 
iioti;,  110.1.  12.'52  note.  12.52b.  1324b.  1.162;  28 
r.S.C.  509,  510.  1746:  st;f .  2  Recirg.  Plan  No. 
2  of  1M50:  .)  Cf-K.  l'»4f>-l<15:i  Comp..  p.  1002; 
section  203  of  Pub.  L.  10,5-100.  Ill  Stat. 
2196-200:  sections  1.506  and  1510  of  Pub.  L. 


106-386,  ^14  Stat.  1527-29,  1531-32;  section 
1505  of  Piib.  L.  106-554,  114  Stat.  2763A- 
326  to  -32B. 

2.  In  §  3.1.  the  next  to  last  sentence  of 
paragraph  (a)(1)  is  revised  and 
paragraph  (b)(14)  is  added,  to  read  as 
follows:  I 

§3.1     General  authorities. 

(a)*   */ 

(1)  *   *:  *  In  addition,  a  single  Board 
Member  may  exercise  such  authoritv  in 
disposing  of  the  following  matters:  a 
Service  motion  to  remand  an  appeal 
from  the  denial  of  a  visa  petition  where 
the  Regional  .Service  Center  Director 
requests  that  the  matter  be  remanded  to 
the  Service  for  further  consideration  of 
the  appellant's  arguments  or  evidence 
raised  on  appeal;  a  case  where  remand 
is  required  because  of  a  defective  or 
missing  ttanscript:  an  appeal  by  the 
Service  of  a  reasonable  cause  decision 
under  §  241.14(h)(4)  of  this  chapter;  and 
other  procedural  or  ministerial  issues  as 
provided  by  the  Chairman.  *   *   * 
***** 

(b)*   *   * 

(14)  Decisions  of  immigration  judges 
regarding  custody  of  aliens  subject  to  a 
final  orddr  of  removal  made  pursuant  to 
§241.14  of  this  chapter. 

*  *     j   *         *         • 

PART  241— APPREHENSION  AND 
DETENTION  OF  ALIENS  ORDERED 
REMOVED 

3.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1223.  1227,  1231, 
1253,  125i.  1255,  and  1330:  8  CFR  part  2, 

4.  Section  241.4  is  amended  by 

a.  Addijig  a  new  paragraph  (b)(4); 

b.  Removing  the  words  "oeyond  the 
removal  period  "  in  paragraph  (g) 
heading: 

c.  Redesignating  paragraphs  (g)(1) 
through  (^)(4)  as  paragraphs  (g)(2) 
through  (t)(5),  respectively; 

d.  Adding  a  new  paragraph  (g)(1): 

e.  Revising  newly  redesignated 
paragraph  (g)(5);  and  by 

f.  Adding  a  new  paragraph  (i)(7). 
The  ad<litions  and  revisions  reasons 

as  follows: 

§  241  4     Continued  detention  ot 
inadmissible  criminal,  and  other  aliens 
beyond  the  removal  period. 

*  *         ♦         .  . 

(b)  *  *   * 

(4)  Service  determination  under  8  CFH 
241.13.  The  custody  review  procedures 
in  this  section  do  not  apply  after  the 
Service  has  made  a  determination, 
pursuant  to  the  procedures  provided  in 
8  CFR  24J.13,  that  there  is  no  significant 
likelihood  that  an  alien  under  a  final 


ordf^r  of  removal  can  be  removed  in  the 
reasonably  foreseeable  future.  However, 
if  the  Service  subsequently  determines, 
because  of  a  change  of  circumstances, 
that  there  is  a  significant  likelihood  that 
the  alien  ma\'  be  removed  in  the 
reasonably  foreseeable  future  to  the 
countn,-  to  which  the  alien  was  ordered 
removed  or  to  a  third  country,  the  alien 
shall  again  be  subject  to  the  custodv 
review  procedures  under  this  section. 
***** 
(gj*    *    * 

(1)  Removal  period,  (i)  The  removal 
period  for  an  alien  subject  to  a  final 
order  of  removal  shall  begin  on  the 
latest  of  the  following  dates: 

(A)  the  date  the  order  becomes 
administratively  final: 

(B)  If  the  removal  order  is  subject  to 
judicial  review  (including  review  bv 
habeas  corpus)  and  if  the  court  has 
ordered  a  stay  of  the  alien's  removal,  the 
date  on  which,  consistent  with  the 
court's  order,  the  removal  order  can  be 
executed  and  the  alien  removed;  or 

(C)  If  the  alien  was  detained  or 
confined,  except  in  connection  with  a 
proceeding  under  this  chapter  relating 
to  removability,  the  date  the  alien  is 
released  from  the  detention  or 
confinement. 

(ii)  The  removal  period  shall  run  for 
a  period  of  90  davs.  However,  the 
removal  period  is  extended  under 
section  241(a)(1)(C)  of  the  Act  if  the 
alien  fails  or  refuses  to  make  timelv 
application  in  good  faith  for  travel  or 
other  documents  necessary  to  the  alien's 
departure  or  conspires  or  acts  to  prevent 
the  alien's  removal  subject  to  an  order 
of  removal.  The  Ser\ice  will  provide 
such  an  alien  with  a  Notice  of  Failure 
to  Comply,  as  provided  in  paragraph 
(g)(5)  of  this  section,  before  the 
expiration  of  the  mmoval  period  The 
removal  period  shall  be  extended  until 
the  alien  demonstrates  to  the  Service 
that  he  or  she  has  complied  with  the 
statutory  obligations.  Once  the  alien  has 
complied  with  his  or  her  obligations 
imder  the  law.  the  Service  shall  have  a 
reasonable  period  of  time  in  order  to 
effef:t  the  aliens  removal. 
***** 

(5)  Alien  s  compliance  and 
cooperation,  (i)  Release  will  be  denied 
and  the  alien  may  remain  in  detention 
if  the  alien  fails  or  refuses  to  make 
timely  application  in  good  faith  for 
travel  documents  necessarv  to  the 
alien's  departure  or  conspires  or  acts  to 
prevent  the  alien's  removal.  The 
detention  provisions  of  section  241(a)(2) 
of  the  Act  will  continue  to  applv, 
including  provisions  that  mandate 
detention  of  certain  criminal  and 
terrorist  aliens. 
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(ii)  The  Ser\ice  shall  serve  the  alien 
with  a  Notice  of  Failure  to  Comply, 
which  shall  advise  the  alien  of  the 
following:  the  provisions  of  sections 
241(a)(1)(C)  (extension  of  removal 
period)  and  243(a)  of  the  Act  (criminal 
penalties  related  to  removal):  the 
circumstances  demonstrating  his  or  her 
failure  to  comply  with  the  requirements 
of  section  241(aj(l)(C)  of  the  Act;  and  an 
explanation  of  the  necessary  steps  that 
the  alien  must  take  in  order  to  comply 
with  the  statutory  requirements. 

(iii)  The  Service  shall  advise  the  alien 
that  the  Notice  of  Failure  to  Comply 
shall  have  the  effect  of  extending  the 
removal  period  as  provided  by  law.  if 
the  removal  period  has  not  yet  expired, 
and  that  the  Service  is  not  obligated  to 
complete  its  scheduled  custody  reviews 
under  this  section  until  the  alien  has 
demonstrated  compliance  with  the 
statutory  obligations. 

(iv)  The  fact  that  the  Service  does  not 
provide  a  Notice  of  Failure  to  Comply, 
within  the  90-day  removal  period,  to  an 
alien  who  has  failed  to  comply  with  the 
requirements  of  section  241(a)(1)(C)  of 
the  Act.  shall  not  have  the  effect  of 
excusing  the  alien's  conduct. 


(i) 


*   *   * 


(7)  No  significant  likelihood  or 
removal.  During  the  custody  review- 
process  as  provided  in  this  paragraph 
(i).  or  at  the  conclusion  of  that  review, 
if  the  alien  submits,  or  the  record 
contains,  information  providing  a 
substantial  reason  to  believe  that  the 
removal  of  a  detained  alien  is  not 
significantly  likely  in  the  reasonably 
foreseeable  future,  thf  HQPDU  shall 
treat  that  as  a  request  for  review  and 
initiate  the  review  procedures  under 
§  241.13.  To  the  extent  relevant,  the 
HQPDU  may  consider  any  information 
developed  during  the  custody  review- 
process  under  this  section  in  connection 
with  the  determinations  to  be  made  by 
the  Senice  under  ^  241.13.  The  Service 
shall  complete  the  custody  review- 
under  this  section  unless  the  HQPDU  is 
able  to  make  a  prompt  determination  to 
release  the  alien  under  an  order  of 
supervision  under  §241.13  because 
there  is  no  significant  likelihood  that 
the  alien  will  be  removed  in  the 
reasonablv  foreseeable  future. 


§241.4     [Amended] 

r>.  Section  241  4  is  further  amended 
bv  removing  the  term  '90-day" 
whenever  that  term  appears  in  the 
following  paragraphs; 

(c)(1) 

(c)(2) 

(h)(1) 


{k)(l)(i) 
{k)(l)(ii) 

6.  Section  241,13  is  added  to  read  as 
follows: 

§241.13     Determination  of  whether  there  is 
a  significant  likelihood  of  removing  a 
detained  alien  m  the  reasonably  foreseeable 
future. 

(a)  Scope.  This  section  establishes 
special  review  procedures  for  those 
aliens  who  are  subject  to  a  final  order 
of  removal  and  are  detained  under  the 
custody  review  procedures  provided  at 
§  241.4  after  the  expiration  of  the 
removal  period,  where  the  alien  has 
provided  good  reason  to  believe  there  is 
no  significant  likelihood  of  removal  to 
the  coimtry  to  which  he  or  she  was 
ordered  removed,  or  to  a  third  country, 
in  the  reasonably  foreseeable  future. 

(b)  Applicability'  to  particular  aliens. 
(1)  Relationship  to  §241.4.  Section 
241.4  shall  continue  to  govern  the 
detention  of  aliens  under  a  Final  order 
of  removal,  including  aliens  who  have 
requested  ?  review  of  the  likelihood  of 
their  removal  under  this  section,  unless 
the  Ser\'ice  makes  a  determination 
under  this  section  that  there  is  no 
significant  likelihood  of  removal  in  the 
reasonably  foreseeable  future.  The 
Service  may  release  an  alien  under  an 
order  of  super%ision  under  §  241 .4  if  it 
determines  that  the  alien  would  not 
pose  a  danger  to  the  public  or  a  risk  of 
flight,  without  regard  to  the  likelihood 
of  the  alien's  removal  in  the  reasonably 
foreseeable  future. 

(2)  Continued  detention  pending 
determinations,  (i)  The  Senice's 
Headquarters  Post-order  Detention  Unit 
(HQPDU)  shall  continue  in  custody  any 
alien  described  in  paragraph  (a)  of  this 
section  during  the  time  the  Service  is 
pursuing  the  procedures  of  this  section 
to  determine  whether  there  is  no 
significant  likelihood  the  alien  can  be 
removed  in  the  reasonably  foreseeable 
future.  The  HQPDU  shall  continue  in 
custody  any  alien  described  in 
paragraph  (a)  of  this  section  for  whom 
it  has  determined  that  special 
circumstances  exist  and  custody 
procedures  under  §  241.14  have  been 
initiated. 

(ii)  The  HQPDU  has  no  obligation  to 
release  an  alien  under  this  section  until 
the  HQPDU  has  had  the  opportunity 
during  a  six-month  period,  dating  from 
the  beginning  of  the  removal  period 
(whene\er  that  period  begins  and  unless 
that  period  is  extended  as  provided  in 
section  241(a)(1)  of  the  Act),  to  make  its 
determination  as  to  whether  there  is  a 
significant  likelihood  of  removal  in  the 
reasonably  foreseeable  future 

(3)  Limitations  This  section  does  not 
apply  to: 


(i)  Arriving  aliens,  including  those 
who  have  not  entered  the  United  States, 
those  who  have  been  granted 
immigration  parole  into  the  United 
States,  and  Mariel  Cubans  whose  parole 
is  governed  by  §  212.12  of  this  chapter; 

(ii)  Aliens  subject  to  a  final  order  of 
removal  who  are  still  within  the 
removal  period,  including  aliens  whose 
removal  period  has  been  extended  for 
failure  to  comply  with  the  requirements 
of  section  241(aj(l)(C)  of  the  Act;  or 

(iii)  Aliens  who  are  ordered  removed 
by  the  Alien  Terrorist  Removal  Court 
pursuant  to  title  5  of  the  Act, 

(c)  Delegation  of  authority.  The 
HQPDU  shall  conduct  a  review  under 
this  section,  in  response  to  a  request 
from  a  detained  alien,  in  order  to 
determine  whether  there  is  no 
significant  likelihood  that  the  alien  will 
be  removed  in  the  reasonably 
foreseeable  future.  If  so.  the  HQPDU 
shall  determine  whether  the  alien 
should  be  released  from  custody  under 
appropriate  conditions  of  supervision  or 
should  be  referred  for  a  determination 
under  §  241  14  as  to  whether  the  alien's 
continued  detention  may  be  justified  by 
special  circumstances. 

(d)  Showing  by  the  alien.  (1)  Written 
request.  An  eligible  alien  may  submit  a 
written  request  for  release  to  the 
HQPDUasserting  the  basis  for  the 
aliens  belief  that  there  is  no  significant 
likelihood  that  the  alien  will  be 
removed  in  the  reasonably  foreseeable 
future  to  the  country  to  which  the  alien 
was  ordered  removed  and  there  is  no 
third  country  willing  to  accept  the  alien. 
The  alien  may  submit  whatever 
documentation  to  the  HQPDU  he  or  she 
wishes  in  support  of  the  assertion  that 
there  is  no  significant  likelihood  of 
removal  in  the  reasonably  foreseeable 
future. 

(2)  Compliance  and  cooperation  with 
removal  efforts.  The  alien  shall  include 
with  the  WTitten  request  information 
sufficient  to  establish  his  or  her 
compliance  with  the  obligation  to  effect 
his  or  her  removal  and  to  cooperate  in 
the  process  of  obtaining  necessan-  travel 
documents. 

(3)  Timing  of  request.  An  eligible 
alien  subject  to  a  final  order  of  removal 
may  submit,  at  any  time  after  the 
removal  order  becomes  final,  a  written 
request  under  this  section  asserting  that 
his  or  her  removal  is  not  significantly 
likely  in  the  reasonably  foreseeable 
future.  However,  the  Service  may,  in  the 
exercise  of  its  discretion,  postpone  its 
consideration  of  such  a  request  until 
after  expiration  of  the  removal  period. 

(e)  Review  by  HQPDU  (1)  Initial 
response.  Within  10  business  days  after 
the  HQPDU  receives  the  request  (or.  if 
later,  the  expiration  of  the  removal 
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period),  the  HQPDIJ  shall  respond  in 
writing  to  thp  alinn,  with  a  copy  to 
counsel  of  record,  bv  regular  mail, 
acknowledging  receipt  of  the  request  for 
a  review  under  this  section  and 
explaining  the  procedures  that  will  be 
used  to  evaluate  the  request.  The  notice 
shall  advise  the  alien  that  the  Service 
may  continue  to  detain  the  alien  until 
it  has  made  a  determination  under  this 
section  whether  there  is  a  significant 
likelihood  the  alien  can  be  removed  in 
the  reasonably  foreseeable  future. 

(2)  Lack  of  compliance,  failure  to 
cooperate  The  HQPDU  shall  first 
determine  if  the  alien  has  failed  to  make 
reasonable  efforts  to  comply  with  the 
removal  order,  has  failed  to  cooperate 
hdlv  in  effecting  removal,  or  has 
obstructed  or  hampered  the  removal 
process.  If  so.  the  HQPDU  shall  so 
advise  the  ahen  in  writing,  with  a  copv 
to  counsel  of  record  bv  regular  mail.  The 
HQPDi:  shall  advise  the  alien  of  the 
efforts  he  or  she  needs  to  make  in  order 
to  assist  in  securing  travel  documents 
for  return  to  his  or  her  country  of  origin 
or  a  third  country,  as  well  as  the 
consequences  of  failure  to  maJte  such 
efforts  or  to  cooperate,  including  the 
provisions  of  section  243(a)  of  the  Act. 
The  ,Ser\ice  shall  not  be  obligated  to 
conduct  a  further  consideration  of  the 
alien  s  request  for  release  until  the  alien 
has  responded  to  the  HQPDU  and  has 
established  his  or  her  compliance  with 
the  statutory  requirements. 

(.3)  Referral  to  the  State  Department. 
If  the  HQPDU  believes  that  the  alien's 
request  provides  grounds  for  further 
review,  the  .Service  may.  in  the  exercise 
nf  Its  discretion,  forward  a  copy  of  the 
alien's  release  request  to  the  Department 
of  State  for  information  and  assistance. 
The  Department  of  State  mav  provide 
detailed  c  ountr\-  conditions  information 
or  any  other  information  that  mav  be 
relevant  to  whether  a  travel  document  is 
obtainable  from  the  countr\'  at  issue. 
The  Department  of  State  may  also 
provide  an  assessment  of  the  accuracy 
of  the  alien's  assertion  that  he  or  she 
cannot  be  returned  to  the  country  at 
issue  or  to  a  third  country.  When  the 
Service  bases  its  decision,  in  whole  or 
in  part,  on  information  provided  by  the 
Department  of  State,  that  information 
shall  be  made  part  of  the  record. 

(4)  Response  by  alien.  The  Service 
shall  permit  the  alien  an  opportunity  to 
respond  to  the  evidence  on  which  the 
Ser\ice  intends  to  rely,  including  the 
Department  of  State's  submission,  if 
any,  and  other  evidence  of  record 
presented  by  the  Service  prior  to  any 
HQPDU  decision.  The  alien  mav 
provide  any  additional  relevant 
information  to  the  Service,  including 
reasons  whv  his  or  her  removal  would 


not  be  significantly  likely  in  the 
reasonably  foreseeable  future  even 
though  the  Service  has  generally  been 
able  to  accomplish  the  removal  of  other 
aliens  to  the  particular  countrv. 

(5)  Interx'iew.  The  HQPDU  rnay  grant 
the  alien  an  interview,  whether 
telephonically  or  in  person,  if  the 
HQPDU  determines  that  an  interview 
would  provide  assistance  in  reaching  a 
decision.  If  an  interview  is  scheduled, 
the  HQPDU  will  provide  an  interpreter 
upon  its  determination  that  such 
assistance  is  appropriate. 

(6)  Special  circumstances.  If  the 
Service  determines  that  there  are  special 
circumstances  justifying  the  alien's 
continued  detention  nowithstanding  the 
determination  that  removal  is  not 
significantly  likely  in  the  reasonably 
foreseeable  future,  the  Service  shall 
initiate  the  review  procedures  in 

§  241.14,  and  provide  written  notice  to 
the  alien.  In  appropriate  cases,  the 
Service  naay  initiate  review  proceedings 
under  §  241.14  before  completing  the 
HQPDU  review  under  this  section. 

(f)  Factors  for  consideration.  The 
HQPDU  shall  consider  all  the  facts  of 
the  case  including,  but  not  limited  to. 
the  history  of  the  alien's  efforts  to 
comply  with  the  order  of  removal,  the 
history  of  the  Service's  efforts  to  remove 
aliens  to  the  country  in  question  or  to 
third  countries,  including  the  ongoing 
nature  of  the  Service's  efforts  to  remove 
this  alien  and  the  alien's  assistance  with 
those  efforts,  the  reasonably  foreseeable 
results  of  those  efforts,  the  views  of  the 
Department  of  State  regarding  the 
prospects  for  removal  of  aliens  to  the 
country  or  countries  in  question,  and 
the  receiving  country's  willingness  to 
accept  the  alien  into  its  territory.  Where 
the  Service  is  continuing  its  efforts  to 
remove  the  alien,  there  is  no 
presumptive  period  of  time  within 
which  the  alien's  removal  must  be 
accomplished,  but  the  prospects  for  the 
timeliness  of  removal  must  be 
reasonable  under  the  circumstances. 

(g)  Decision  The  HQPDU  shall  issue 
a  written  decision  based  on  the 
administrative  record,  including  any 
documentation  provided  by  the  alien, 
regarding  the  likelihood  of  removal  and 
whether  there  is  a  significant  likelihood 
that  the  alien  will  be  removed  in  the 
reasonably  foreseeable  future  under  the 
circumstances.  The  HQPDU  shall 
provide  the  decision  to  the  alien,  with 

a  copy  to  counsel  of  record,  by  regular 
mail. 

(1)  Finding  of  no  significant 
likelihood  of  removal.  If  the  HQPDU 
determines  at  the  conclusion  of  the 
review  that  there  is  no  significant 
likelihood  that  the  alien  will  be 
removed  in  the  reasonably  foreseeable 


future,  despite  the  Service's  and  the 
alien's  efforts  to  effect  removal,  then  the 
HQPDU  shall  so  advise  the  alien.  Unless 
there  are  special  circumstances 
justifying  continued  detention,  the 
Service  shall  promptly  make 
arrangements  for  the  release  of  the  alien 
subject  to  appropriate  conditions,  as 
provided  in  paragraph  (h)  of  this 
section.  The  Service  may  require  that 
the  alien  submit  to  a  medical  or 
psychiatric  examination  prior  to 
establishing  appropriate  conditions  for 
release  or  determining  whether  to  refer 
the  alien  for  further  proceedings  under 
§  214.14  because  of  special 
circumstances  justifying  continued 
detention.  The  Service  is  not  required  to 
release  an  alien  if  the  alien  refuses  to 
submit  to  a  medical  or  psychiatric 
examination  as  ordered. 

(2)  Denial.  If  the  HQPDU  determines 
at  the  conclusion  of  the  review  that 
there  is  a  significant  likelihood  that  the 
alien  will  be  removed  in  the  reasonably 
foreseeable  future,  the  HQPDU  shall 
deny  the  aliens  request  under  this 
section.  The  denial  shall  advise  the 
alien  that  his  or  her  detention  will 
continue  to  be  governed  under  the 
established  standards  in  §214.4.  There 
is  no  administrative  appeal  from  the 
HQPDU  decision  denying  a  request  from 
an  alien  under  this  section. 

(h)  Conditions  of  release.  [\]  In 
general.  An  alien's  release  pursuant  to 
an  HQPDU  determination  that  the 
alien's  removal  is  not  significantly 
likely  in  the  reasonably  foreseeable 
future  shall  be  upon  appropriate 
conditions  specified  in  this  paragraph 
and  in  the  order  of  supervision,  in  order 
to  protect  the  public  safety  and  to 
promote  the  ability  of  the  Service  to 
effect  the  alien's  removal  as  ordered,  or 
removal  to  a  third  country,  should 
circumstances  change  in  the  future.  The 
order  of  supervision  shall  include  all  of 
the  conditions  provided  in  section 
241(a)(3)  of  the  Act.  and  §241.5,  and 
shall  also  include  the  conditions  that 
the  alien  obey  all  laws,  including  any 
applicable  prohibitions  on  the 
possession  or  use  of  firearms  (see,  e.g., 
18  U.S.C.  922(g)):  and  that  the  alien 
continue  to  seek  to  obtain  travel 
documents  and  provide  the  Service  with 
all  correspondence  to  Embassies/ 
Consulates  requesting  the  issuance  of 
travel  documents  and  any  reply  from 
the  Embassy/Consulate,  the  order  of 
supervision  may  also  include  any  other 
conditions  that  the  HQPDU  considers 
necessary  to  ensure  public  safety  and 
guarantee  the  alien's  compliance  with 
the  order  of  removal,  including,  but  not 
limited  to,  attendance  at  any 
rehabilitative/sponsorship  program  or 


submission  for  medical  or  psychiatric 
examination,  as  ordered. 

(2)  Advice  of  consequences  for 
violating  conditions  of  release.  The 
order  of  supervision  shall  advise  an 
alien  released  under  this  section  that  he 
or  she  must  abide  by  the  conditions  of 
release  specified  by  the  Service.  The 
order  of  supervision  shall  also  advise 
the  alien  of  the  consequences  of 
violation  of  the  conditions  of  release, 
including  the  authority  to  return  the 
alien  to  custody  and  the  sanctions 
provided  in  section  243(b)  of  the  Act. 

(3)  Employment  authorization.  The 
Service  may.  in  the  exercise  of  its 
discretion,  grant  employment 
authorization  under  the  same  conditions 
set  forth  in  §  241 .5(c)  for  aliens  released 
under  an  order  of  supervision. 

(4)  Withdrawal  of  release  approval. 
The  Service  may.  in  the  exercise  of  its 
discretion,  withdraw  approval  for 
release  of  any  alien  under  this  section 
prior  to  release  in  order  to  effect 
removal  in  the  reasonably  foreseeable 
future  or  where  the  alien  refuses  to 
comply  with  the  conditions  of  release. 

(i)  Revocation  of  release. 

(1)  Violation  of  conditions  of  release. 
Any  alien  who  has  been  released  under 
an  order  of  supervision  under  this 
section  who  violates  any  of  the 
conditions  of  release  may  be  returned  to 
custody  and  is  subject  to  the  penalties 
described  in  section  243(b)  of  the  Act. 
In  suitable  cases,  the  HQPDU  shall  refer 
the  case  to  the  appropriate  U.S. 
Attorney  for  criminal  prosecution.  The 
alien  may  be  continued  in  detention  for 
an  additional  six  months  in  order  to 
effect  the  alien's  removal,  if  possible, 
and  to  effect  the  conditions  under 
which  the  alien  had  been  released, 

(2)  Revocation  for  removal.  The 
Service  may  revoke  an  alien's  release 
under  this  section  and  return  the  alien 
to  custody  if.  on  account  of  changed 
circumstances,  the  Service  determines 
that  there  is  a  significant  likelihood  that 
the  alien  may  be  removed  in  the 
reasonably  foreseeable  future. 
Thereafter,  if  the  alien  is  not  released 
from  custody  following  the  informal 
interview  provided  for  in  paragraph 
(h)(3)  (jf  this  section,  the  provisions  of 
§241  4  shall  govern  the  alien's 
continued  detention  pending  removal. 

(3)  Revocation  procedures.  Upon 
revocation,  the  alien  will  be  notified  of 
the  reasons  for  revocation  of  his  or  her 
release.  The  Service  will  conduct  an 
initial  informal  interview  promptly  after 
his  or  her  return  to  Service  custody  to 
afford  the  alien  an  opportunity  to 
respond  to  the  reasons  for  revocation 
stated  in  the  notification.  The  alien  may 
submit  any  evidence  or  information  that 
he  or  she  believes  shows  there  is  no 


significant  likelihood  he  or  she  be 
removed  in  the  reasonably  foreseeable 
future,  or  that  he  or  she  has  not  violated 
the  order  of  supervision.  The  revocation 
custody  review  will  include  an 
evaluation  of  any  contested  facts 
relevant  to  the  revocation  and  a 
determination  whether  the  facts  as 
determined  warrant  revocation  and 
further  denial  of  release. 

(j)  Subsequent  requests  for  review.  If 
the  Service  has  denied  an  alien's  request 
for  release  under  this  section,  the  alien 
may  submit  a  request  for  review  of  his 
or  her  detention  under  this  section,  six 
months  after  the  Service's  last  denial  of 
release  under  this  section.  After 
applying  the  procedures  in  this  section, 
the  HQPDi:  shall  consider  any 
additional  evidence  provided  by  the 
alien  or  available  to  the  Service  as  well 
as  the  evidence  in  the  prior  proceedings 
but  the  HQPDC  shall  render  a  de  novo 
decision  on  the  likelihood  of  removing 
the  alien  in  the  reasonably  foreseeable 
future  under  the  circumstances, 

7,  Section  241,14  is  added  to  read  as 
follows: 

§241.14    Continued  detention  ot  removable 
aliens  on  account  of  special  circumstances. 

(a)  Scope.  The  Service  may  invoke  the 
procedures  of  this  section  in  order  to 
continue  detention  of  particular 
removable  aliens  on  account  of  special 
circumstances  even  though  there  is  no 
significant  likelihood  that  the  alien  will 
be  removed  in  the  reasonably 
foreseeable  future. 

(1)  Applicability.  This  section  applies 
to  removable  aliens  as  to  whom  the 
Service  has  made  a  determination  under 
§241.13  that  there  is  no  significant 
likelihood  of  removal  in  the  reasonably 
foreseeable  future.  This  section  does  not 
apply  to  aliens  who  are  not  subject  to 
the  special  review  provisions  under 
§241.13. 

(2)  Jurisdiction.  The  immigration 
judges  and  the  Board  have  jurisdiction 
with  respect  to  determinations  as  to 
whether  release  of  an  alien  would  pose 
a  special  danger  to  the  public,  as 
provided  in  paragraphs  (f)  through  (k)  of 
this  section,  but  do  not  have  jurisdiction 
with  respect  to  aliens  described  in 
paragraphs  (b).  (c),  or  (d)  of  this  section, 

(b)  Aliens  with  a  highly  contagious 
disease  that  is  a  threat  to  public  safety. 
If.  after  a  medical  examination  of  the 
alien,  the  Service  determines  that  a 
removable  alien  presents  a  threat  to 
public  safety  initiate  efforts  with  the 
Public  Health  Service  or  proper  State 
and  local  government  officials  to  secure 
appropriate  arrangements  for  the  alien's 
continued  medical  care  or  treatment. 

(1)  Recommendation.  The  Sen-ice 
shall  not  invoke  authority  to  continue 


detention  of  an  alien  under  this 
paragraph  except  upon  the  express 
recommendation  of  the  Public  Health 
Service.  The  Service  will  provide  every 
reasonably  available  form  of  treatment 
w  bile  the  alien  remains  in  the  custody 
of  the  Service. 

(2)  Conditions  of  release.  If  the 
Service,  in  consultation  with  the  Public 
Health  Service  and  the  alien,  identifies 
an  appropriate  medical  facility  that  will 
treat  the  alien,  then  the  alien  may  be 
released  on  condition  that  he  or  she 
continue  with  appropriate  medical 
treatment  until  he  or  she  no  longer 
poses  a  threat  to  public  safety  because 
of  a  highly  contagious  disease. 

(c)  Aliens  detained  on  account  of 
serious  adverse  foreign  policy 
consequences  of  release.  (1) 
Certification.  Tbe  Service  shall  continue 
to  detain  a  removable  alien  where  the 
Attorney  General  or  Deputy  Attorney 
General  has  certified  in  writing  that: 

(i)  Without  regard  to  the  grounds 
upon  which  the  alien  has  been  found 
inadmissible  or  removable,  the  alien  is 
a  person  described  in  section 
212(a)(3)(C)  or  section  237(a)(4)(C)  of 
the  Act: 

(ii)  The  alien's  release  is  likely  to  have 
serious  adverse  foreign  policy 
consequences  for  the  United  States:  and 

(iii)  No  conditions  of  release  can 
reasonably  be  expected  to  avoid  those 
serious  adverse  foreign  policy 
consequences. 

(2)  Foreign  policy  consequences.  A 
certification  by  the  Attorney  General  or 
Deputy  Attorney  General  that  an  alien 
should  not  be  released  from  custody  on 
account  of  serious  adverse  foreign 
policy  consequences  shall  be  made  only 
after  consultation  with  the  Department 
of  State  and  upon  the  recommendation 
of  the  Secretan'  of  State. 

(3)  Ongoing  review.  The  certification 
is  subject  to  ongoing  review  on  a  semi- 
annual basis  but  is  not  subject  to  further 
administrative  review. 

(d)  Aliens  detained  on  account  of 
security  or  terrorism  concerns.  (1) 
Standard  for  continued  detention. 
Subject  to  the  review  procedures  under 
this  paragraph  (d).  the  Service  shall 
continue  to  detain  a  removable  alien 
based  on  a  determination  in  writing 
that: 

(i)  The  alien  is  a  person  described  in 
section  212(a)(3)(A)  or  (B)  or  section 
237(a)(4)(A)  of  (B)  of  the  Act  or  the  alien 
has  engaged  or  will  likely  engage  in  any 
other  activity  that  endangers  the 
national  security: 

(ii)  The  alien's  release  presents  a 
significant  threat  to  the  national  security 
or  a  significant  risk  of  terrorism;  and 

(iii)  No  conditions  of  release  can 
reasonably  be  expected  to  avoid  the 
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threat  to  the  national  security  or  the  risk 
nf  terrorism,  as  the  case  mav  be. 

(2)  Prncfdurp  Prior  to  the 
t'.ommissioner's  recommendation  to  the 
Attorney  General  under  paragraph  (d)(5) 
of  this  section,  the  alien  shall  be 
notified  of  thf  Service's  intention  to 
ccjntinue  the  alien  in  detention  and  of 
the  alien's  right  to  submit  a  written 
statement  and  additional  information 
for  consideration  by  the  Commissioner. 
The  Service  shall  rontmue  to  detain  the 
alien  pending  the  decision  of  the 
.-\ttorney  General  under  this  paragraph. 
To  the  greatest  extent  consistent  with 
protection  of  the  national  security  and 
classified  information: 

(i)  The  Service  shall  provide  a 
description  of  the  factual  basis  for  the 
alien's  continued  detention;  and 

(ii)  The  alien  shall  have  a  reasonable 
opportunitv  to  examine  evidence 
against  him  or  her.  and  to  present 
information  on  his  or  her  own  behalf. 

(3)  Aliens  ordfrpd  removed  on 
grounds  other  than  national  security  or 
terrorism.  If  the  alien's  final  order  of 
removal  was  based  on  grounds  of 
inadmissibilitv  other  than  anv  of  those 
stated  in  section  212(a)(3KA)(i),  (A)(iii). 
or  (B)  of  the  Act.  or  on  grounds  of 
deportabilitv  other  than  anv  of  those 
stated  in  sectitm  237(a)(4)(A)  or  (B)  of 
the  Ac  t: 

(i)  An  immigration  officer  shall,  if 
possible,  conduct  an  interview  in 
person  and  take  a  sworn  question-and- 
answer  statement  from  the  alien,  and 
the  Service  shall  provide  an  interpreter 
for  such  interview,  if  such  assistance  is 
determined  to  be  appropriate;  and 

(ii)  The  alien  may  be  accompanied  at 
the  interview  by  an  attorney  or  other 
representative  of  his  or  her  choice  in 
accordance  with  8  CFR  part  292,  at  no 
expense  to  the  government. 

(4)  Factors  for  consideration.  In 
making  a  recommendation  to  the 
Attorney  General  that  an  alien  should 
not  be  released  from  custodv  on  account 
of  security  or  terrorism  concerns,  the 
Commissioner  shall  take  into  account 
all  relevant  information,  including  but 
not  limited  to: 

(i)  The  recommendations  of 
appropriate  enforcement  officials  of  the 
Service,  including  the  director  of  the 
Headquarters  Post-order  Detention  Unit 
(HQPDU),  and  of  the  Federal  Bureau  of 
hu  estigation  or  other  federal  law 
enforcement  or  national  security 
agencies; 

(ii)  The  statements  and  information 
submitted  by  the  alien,  if  anv; 

(iii)  The  extent  to  which  the  alien's 
previous  conduct  (including  but  not 
limited  to  the  c:ommission  of  national 
security  or  terrorism-related  offenses, 
engaging  in  terrorist  activity  or  other 


activity  that  poses  a  danger  to  the 
national  security  and  any  prior 
convictions  in  a  federal,  state  or  foreign 
court)  indicates  a  likelihood  that  the 
alien's  release  would  present  a 
significant  threat  to  the  national  security 
or  a  significant  risk  of  terrorism;  and 

(iv)  Other  special  circumstances  of  the 
alien's  case  indicating  that  release  from 
detention  would  present  a  significant 
threat  to  the  national  security  or  a 
significant  risk  of  terrorism. 

(5)  Recommendation  to  the  Attorney 
General  The  Commissioner  shall 
submit  a  written  recommendation  and 
make  the  record  available  to  the 
Attorney  General.  If  the  continued 
detention  is  based  on  a  significant  risk 
of  terrorism,  the  recommendation  shall 
state  in  as  much  detail  as  practicable  the 
factual  basis  for  this  determination. 

(6)  Attorney  General  certification. 
Based  on  the  record  developed  by  the 
Service,  and  upon  this  recommendation 
of  the  Commissioner  and  the  Director  of 
the  Federal  Bureau  of  Investigation,  the 
Attorney  General  may  certify  that  an 
alien  should  continue  to  be  detained  on 
account  of  security  or  terrorism  grounds 
as  provided  in  this  paragraph  (d).  Before 
making  such  a  certification,  the 
Attorney  General  shall  order  any  further 
procedures  or  reviews  as  may  be 
necessary'  under  the  circumstances  to 
ensure  the  development  of  a  complete 
record,  consistent  with  the  obligations 
to  protect  national  security  and 
classified  information  and  to  comply 
with  the  requirements  of  due  process. 

(7)  Ongoing  review.  The  detention 
decision  under  this  paragraph  (d)  is 
subject  to  ongoing  review  on  a  semi- 
annual basis  as  provided  in  this 
paragraph  (d),  but  is  not  subject  to 
further  administrative  review.  After  the 
initial  certification  by  the  Attorney 
General,  further  certifications  under 
paragraph  (d)(6)  of  this  section  may  be 
made  by  the  Deputy  Attorney  General. 

(e)  |Reser\'ed| 

(f)  Detention  of  aliens  determined  to 
be  specially  dangerous.  (1)  Standard  for 
continued  detention.  Subject  to  the 
review  procedures  provided  in  this 
section,  the  Service  shall  continue  to 
detain  an  alien  if  the  release  of  the  alien 
would  pose  a  special  danger  to  the 
public,  because: 

(i)  The  alien  has  previously 
committed  one  or  more  crimes  of 
violence  as  defined  in  18  U.S.C.  16; 

(ii)  Due  to  a  mental  condition  or 
personality  disorder  and  behavior 
associated  with  that  condition  or 
disorder,  the  alien  is  likely  to  engage  in 
acts  of  violence  in  the  future;  and 

(iii)  No  conditions  of  release  can 
reasonably  be  expected  to  ensure  the 
safety  of  the  public. 


(2)  Determination  by  the 
Commissioner.  The  Service  shall 
promptly  initiate  review  proceedings 
under  paragraph  (g)  of  this  section  if  the 
Commissioner  has  determined  in 
writing  that  the  alien's  release  would 
pose  a  special  danger  to  the  public, 
according  to  the  standards  of  paragraph 
(f)(1)  of  this  section. 

(3)  Medical  or  mental  health 
examination.  Before  making  such  a 
determination,  the  Commissioner  shall 
arrange  for  a  report  by  a  physician 
employed  or  designated  by  the  Public 
Health  Service  based  on  a  full  medical 
and  psychiatric  examination  of  the 
alien.  The  report  shall  include 
recommendations  pertaining  to 
whether,  due  to  a  mental  condition  or 
personality  disorder  and  behavior 
associated  with  that  condition  or 
disorder,  the  alien  is  likely  to  engage  in 
acts  of  violence  in  the  future. 

(4)  Detention  pending  revievi^.  After 
the  Commissioner  or  Deputy 
Commissioner  has  made  a 
determination  under  this  paragraph,  the 
Service  shall  continue  to  detain  the 
alien,  unless  an  immigration  judge  or 
the  Board  issues  an  administratively 
final  decision  dismissing  the  review- 
proceedings  under  this  section. 

(g)  Referral  to  Immigration  fudge. 
Jurisdiction  for  an  immigration  judge  to 
review  a  determination  by  the  Service 
pursuant  to  paragraph  (f)  of  this  section 
that  an  alien  is  specially  dangerous  shall 
commence  with  the  filing  by  the  Service 
of  a  Notice  of  Referral  to  the 
Immigration  Judge  (Form  1-863)  with 
the  Immigration  Court  having 
jurisdiction  over  the  place  of  the  alien's 
custody.  The  Service  shall  promptly 
provide  to  the  alien  by  personal  service 
a  copy  of  the  Notice  of  Referral  to  the 
Immigration  Judge  and  all 
accompanying  documents. 

(1)  Factual  basis.  The  Service  shall 
attach  a  written  statement  that  contains 
a  summary-  of  the  basis  for  the 
Commissioner's  determination  to 
continue  to  detain  the  alien,  including 
a  description  of  the  evidenc:e  relied 
upon  to  reach  the  determination 
regarding  the  alien's  special 
dangerousness.  The  Serx'ice  shall  attach 
copies  of  all  relevant  documents  used  to 
reafh  its  decision  to  continue  to  detain 
the  alien. 

(2)  Notice  of  reasonable  cause 
hearing.  The  .Service  shall  attach  a 
written  notice  advising  the  alien  that  the 
Service  is  initiating  proceedings  for  the 
continued  detention  of  the  alien  and 
informing  the  alien  of  the  procedures 
go\  erning  the  reasonable  cause  hearing, 
as  set  forth  at  paragraph  (h)  of  this 
section. 
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(3)  Notice  of  alien 's  rights.  The 
Service  shall  also  provide  written  notice 
advising  the  alien  of  his  or  her  rights 
during  the  reasonable  cause  hearing  and 
the  merits  hearing  before  the 
Immigration  Court,  as  follows: 

(i)  The  alien  shall  be  provided  with  a 
list  of  free  legal  services  providers,  and 
mav  be  represented  by  an  attorney  or 
other  representative  of  his  or  her  choice 
in  accordance  with  8  CFR  part  292,  at 
no  expense  to  the  Government; 

(ii)  The  Immigration  Court  shall 
provide  an  interpreter  for  the  alien,  if 
necessarv'.  for  the  reasonable  cause 
hearing  and  the  merits  hearing. 

(iii)  The  alien  shall  have  a  reasonable 
opportunity  to  examine  evidence 
against  the  alien,  to  present  evidence  in 
the  alien's  own  behalf,  and  to  cross- 
examine  witnesses  presented  by  the 
Service;  and 

(iv)  The  alien  shall  have  the  right,  at 
the  merits  hearing,  to  cross-examine  the 
author  of  any  medical  or  mental  health 
reports  used  as  a  basis  for  the 
determination  under  paragraph  (f)  of 
this  section  that  the  alien  is  specially 
dangerous. 

(4)  Record.  All  proceedings  before  the 
immigration  judge  under  this  section 
shall  be  recorded  The  Immigration 
Court  shall  create  a  record  of  proceeding 
that  shall  include  all  testimony  and 
documents  related  to  the  proceedings. 

(h)  Reasonable  cause  hearing.  The 
immigration  judge  shall  hold  a 
preliminarv'  hearing  to  determine 
whether  the  evidence  supporting  the 
Service's  determination  is  sufficient  to 
establish  reasonable  cause  to  go  forward 
with  a  merits  hearing  under  paragraph 
(i)  of  this  section.  A  finding  of 
reasonable  cause  under  this  section  will 
be  sufficient  to  warrant  the  alien's 
continued  detention  pending  the 
completion  of  the  review  proceedings 
under  this  section. 

(1)  Scheduling  of  hearing.  The 
reasonable  cause  hearing  shall  be 
commenced  not  later  than  10  business 
days  after  the  filing  of  the  Form  1-863. 
The  Immigration  Court  shall  provide 
prompt  notice  to  the  alien  and  to  the 
Service  of  the  time  and  place  of  the 
hearing.  The  hearing  may  be  continued 
at  the  request  of  the  alien  or  his  or  her 
representative. 

(2)  Evidence.  The  Service  must  show 
that  there  is  reasonable  cause  to  conduct 
a  merits  hearing  under  a  merits  hearing 

.  under  paragraph  (i)  of  this  section  The 
Service  may  offer  any  evidence  that  is 
material  and  relevant  to  the  proceeding. 
Testimony  of  witnesses,  if  any,  shall  be 
under  oath  or  affirmation.  The  alien 
may,  but  is  not  required  to.  offer 
evidence  on  his  or  her  own  behalf 


(3)  Decision  The  immigration  judge 
shall  render  a  decision,  which  should  be 
in  summary  form,  within  5  business 
days  after  the  close  of  the  record,  unless 
that  time  is  extended  by  agreement  of 
both  parties,  by  a  determination  from 
the  Chief  Immigration  Judge  that 
exceptional  circumstances  make  it 
impractical  to  render  the  decision  on  a 
highly  expedited  basis,  or  because  of 
delay  caused  by  the  alien.  If  the 
immigration  judge  determines  that  the 
Service  has  met  its  burden  of 
establishing  reasonable  cause,  the 
immigration  judge  shall  advise  the  alien 
and  the  Service,  and  shall  schedule  a 
merits  hearing  under  paragraph  (i)  of 
this  section  to  review  the  Service's 
determination  that  the  alien  is  specially 
dangerous.  If  the  immigration  judge 
determines  that  the  Sen'ice  has  not  met 
its  burden,  the  immigration  judge  shall 
order  that  the  review^  proceedings  under 
this  section  be  dismissed.  The  order  and 
any  documents  offered  shall  be 
included  in  the  record  of  proceedings, 
and  may  be  relied  upon  in  a  subsequent 
merits  hearing. 

(4)  Appeal.  If  the  immigration  judge 
dismisses  the  review  proceedings,  the 
Service  may  appeal  to  the  Board  of 
Immigration  Appeals  in  accordance 
with  §  3.38  of  this  chapter,  except  that 
the  Service  must  file  the  Notice  of 
Appeal  (Form  EOIR-26)  with  the  Board 
within  2  business  days  after  the 
immigration  judge's  order  The  Notice  of 
Appeal  should  state  clearly  and 
conspicuously  that  it  is  an  appeal  of  a 
reasonable  cause  decision  under  this 
section. 

(i)  If  the  Service  reserves  appeal  of  a 
dismissal  of  the  reasonable  cause 
hearing,  the  immigration  judge's  order 
shall  be  stayed  until  the  expiration  of 
the  time  to  appeal.  Upon  the  Service's 
filing  of  a  timely  Notice  of  Appeal,  the 
immigration  judge's  order  shall  remain 
in  abeyance  pending  a  final  decision  of 
the  appeal.  The  stay  shall  expire  if  the 
Service  fails  to  file  a  timely  Notice  of 
Appeal. 

(ii)  The  Board  will  decide  the 
Service's  appeal,  by  single  Board 
Member  review,  based  on  the  record  of 
proceedings  before  the  immigration 
judge.  The  Board  shall  expedite  its 
review  as  far  as  practicable,  as  the 
highest  priority  among  the  appeals  filed 
by  detained  aliens,  and  shall  determine 
the  issue  within  20  business  days  of  the 
filing  of  the  notice  of  appeal,  unless  that 
time  is  extended  by  agreement  of  both 
parties,  by  a  determination  from  the 
Chairman  of  the  Board  that  exceptional 
circumstances  make  it  impractical  to 
render  the  decision  on  a  highly 
expedited  basis,  or  because  of  delay 
caused  by  the  alien. 


(iii)  If  the  Board  determines  that  the 
Service  has  met  its  burden  of  showing 
reasonable  cause  under  this  paragraph 
(h),  the  Board  shall  remand  the  case  to 
the  immigration  judge  for  the 
scheduling  of  a  merits  hearing  under 
paragraph  (i)  of  this  section.  If  the  Board 
determines  that  the  Service  has  not  met 
its  burden,  the  Board  shall  dismiss  the 
review  proceedings  under  this  section. 

(i)  Merits  hearing.  If  there  is 
reasonable  cause  to  conduct  a  merits 
hearing  under  this  section,  the 
immigration  judge  shall  promptly 
schedule  the  hearing  and  shall  expedite 
the  proceedings  as  far  as  practicable. 
The  immigration  judge  shall  allow 
adequate  time  for  the  parties  to  prepare 
for  the  merits  hearing,  but,  if  requested 
by  the  alien,  the  hearing  shall 
commence  within  30  days.  The  hearing 
may  be  continued  at  the  request  of  the 
alien  or  his  or  her  representative,  or  at 
the  request  of  the  Service  upon  a 
showing  of  exceptional  circumstances 
by  the  Service. 

(1)  Evidence.  The  Service  shall  have 
the  burden  of  proving,  by  clear  and 
convincing  evidence,  that  the  alien 
should  remain  in  custody  because  the 
alien's  release  would  pose  a  special 
danger  to  the  public,  under  the 
standards  of  paragraph  (f)(1)  of  this 
section.  The  immigration  judge  may 
receive  into  evidence  any  oral  or  written 
statement  that  is  material  and  relevant 
to  this  determination.  Testimony  of 
witnesses  shall  be  under  oath  or 
affirmation.  The  alien  may.  but  is  not 
required  to,  offer  evidence  on  his  or  her 
own  behalf 

(2)  Factors  for  consideration.  In 
making  any  determination  in  a  merits 
hearing  under  this  section,  the 
immigration  judge  shall  consider  the 
following  non-exclusive  list  of  factors; 

(i)  The  alien's  prior  criminal  historv. 
particularly  the  nature  and  seriousness 
of  any  prior  crimes  involving  violence 
or  threats  of  violence; 

(ii)  The  alien's  previous  history  of 
recidivism,  if  any.  upon  release  from 
either  Service  or  criminal  custody; 

(iii)  The  substantiality  of  the  Service's 
evidence  regarding  the  alien's  current 
mental  condition  or  personality 
disorder; 

(iv)  The  likelihood  that  the  alien  will 
engage  in  acts  of  violence  in  the  future; 
and 

(v)  The  nature  and  seriousness  of  the 
danger  to  the  public  posed  by  the  alien's 
release. 

(3)  Decision.  After  the  closing  of  the 
record,  the  immigration  judge  shall 
render  a  decision  as  soon  as  practicable. 
The  decision  may  be  oral  or  written. 
The  decision  shall  state  whether  or  not 
the  Service  has  met  its  burden  of 
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establishing  that  the  alien  should 
remain  in  custody  berause  the  alien's 
release  would  pose  a  special  danger  to 
the  public,  under  the  standards  of 
paragraph  (0(11  of  this  section.  The 
dec:ision  shall  also  include  the  reasons 
for  the  decision  under  each  of  the 
standards  of  paragraph  (f)(1)  of  this 
section,  although  a  formal  enumeration 
of  findings  is  nut  required.  .Notice  of  the 
decision  shall  he  served  in  accordance 
with  t*240  i;Ma)  or  (h) 

(i)  If  the  immigration  judge 
determines  that  the  Service  has  met  its 
burden,  the  immigration  judge  shall 
enter  an  order  providing  for  the 
continued  detention  of  the  alien. 

(ii)  If  the  immigration  judge 
determines  that  the  Ser\-ice  has  failed  to 
meet  its  burden,  the  immigration  judge 
shall  order  that  the  re\ie\v  proceedings 
under  this  section  be  dismissed. 

14)  Appeal.  Either  party  mav  appeal 
an  adverse  decision  to  the  Board  of 
Immigration  .Appeals  in  accordance 
with  ^  .?  38  of  this  chapter,  except  that, 
if  the  immigration  judge  orders 
dismissal  of  the  proceedings,  the 
Service  shall  have  only  5  business  days 
to  file  a  Notice  of  Appeal  with  the 
Board.  The  Notice  of  Appeal  should 
state  clearly  and  conspicuouslv  that  this 
is  an  appeal  of  a  merits  decision  under 
this  section, 

(i)  If  the  Service  reserves  appeal  of  a 
dismissal,  the  immigration  judge's  order 
shall  be  stayed  until  the  expiration  of 
the  time  to  appeal   I'pon  the  Service's 
filing  of  a  timely  .Notice  of  Appeal,  the 
immigration  judge's  order  shall  remain 
in  abeyance  pending  a  final  decision  of 
the  appeal  The  stay  shall  expire  if  the 
Service  fails  to  file  a  timely  Notice  of 
Appeal. 

(ii)  The  Board  shall  conduct  its  review 
of  the  appeal  as  provided  in  8  CFR  part 
,3,  but  shall  expedite  its  review  as  far  as 
practicable,  as  the  highest  priority 
among  the  appeals  filed  bv  detained 
aliens  The  decision  of  the  Board  shall 
be  final  as  provided  in  §  3.1(d)(3)  of  this 
c:hapter 

(j)  Release  of  alien  upon  dismissal  of 
proceedings  If  there  is  an 
administratively  final  decision  by  the 
immigration  ludge  or  the  Board 
dismissing  the  review  proceedings 
under  this  section  upon  conclusion  of 
the  reasonable  cause  hearing  ur  the 
merits  hearing,  the  Ser\'ice  shall 
promptly  release  the  alien  on  conditions 
of  supervision,  as  determined  bv  the 
Service,  pursuant  to  *)  241  1,1  The 
conditions  of  supervision  shall  not  be 
subject  to  review  by  the  immigration 
judge  or  the  Board. 

(k)  Subsequent  review  for  aliens 
v\hose  release  would  pose  a  special 
danger  to  the  public  (1 )  Periodic  review. 


In  any  case  where  the  immigration  judge 
or  the  Board  has  entered  an  order 
providing  for  the  alien  to  remain  in 
custody  after  a  merits  hearing  pursuant 
to  paragraph  (i)  of  this  section,  the 
Service  shall  continue  to  provide  an 
ongoing,  periodic  review  of  the  alien's 
continued  detention,  according  to 
§  241 ,4  and  paragraphs  (f)(l)(ii)  and 
(f)(l}{iii)  of  this  section. 

(2)  Alien's  request  for  review.  The 
alien  may  also  request  a  review  of  his 
or  her  custody  status  because  of 
changed  circumstances,  as  provided  in 
this  paragraph  (k).  The  request  shall  be 
in  writing  and  directed  to  the  HQPDU. 

(3)  Time  for  review.  An  alien  may 
only  request  a  review  of  his  or  her 
custody  status  under  this  paragraph  (k) 
no  earlier  than  six  months  after  the  last 
decision  of  the  immigration  judge  under 
this  section  or.  if  the  decision  was 
appealed,  the  decision  of  the  Board, 

(4)  Showing  of  changed 
circumstances.  The  alien  shall  bear  the 
initial  burden  to  establish  a  material 
change  in  circumstances  such  that  the 
release  of  the  alien  would  no  longer 
pose  a  special  danger  to  the  public 
under  the  standards  of  paragraph  (f)(1) 
of  this  section. 

(5)  Review  by  the  Service.  If  the 
Service  determines,  upon  consideration 
of  the  evidence  submitted  by  the  alien 
and  other  relevant  evidence,  that  the 
alien  is  not  likely  to  commit  future  acts 
of  violence  or  that  the  Service  will  be 
able  to  impose  adequate  conditions  of 
release  so  that  the  alien  will  not  pose  a 
special  danger  to  the  public,  the  Service 
shall  release  the  alien  from  custody 
pursuant  to  the  procedures  in  §  241  13. 
If  the  Service  determines  that  continued 
detention  is  needed  in  order  to  protect 
the  public,  the  Service  shall  provide  a 
written  notice  to  the  alien  stating  the 
basis  for  the  Service's  determination, 
and  provide  a  copy  of  the  evidence 
relied  upon  by  the  Service.  The  notice 
shall  also  advise  the  alien  of  the  right  to 
move  to  set  aside  the  prior  review 
proceedings  under  this  section. 

(6)  Motion  to  set  aside  determination 
in  prior  review  proceedings.  If  the 
Ser\'ice  denies  the  alien's  request  for 
release  from  custody,  the  alien  may  file 
a  motion  with  the  Immigration  Court 
that  had  jurisdiction  over  the  merits 
hearing  to  set  aside  the  determination  in 
the  prior  review  proceedings  under  this 
section  The  immigration  judge  shall 
consider  any  evidence  submitted  bv  the 
alien  or  relied  upon  by  the  Service  and 
shall  provide  an  opportunity  for  the 
Service  to  respond  to  the  motion. 

(i)  If  the  immigration  judge 
determines  that  the  alien  has  provided 
good  reason  to  believe  that,  because  of 
a  material  change  in  circumstances. 


releasing  the  alien  would  no  longer  pose 
a  special  danger  to  the  public  under  the 
standards  of  paragraph  (n(  1 )  of  this 
section,  the  immigration  judge  shall  set 
aside  the  determination  in  the  prior 
review  proceedings  under  this  section 
and  schedule  a  new  merits  hearing  as 
provided  in  paragraph  (i)  of  this  section. 

(ii)  Unless  the  immigration  judge 
determines  that  the  alien  has  satisfied 
the  requirements  under  paragraph 
(k)(6)(i)  of  this  section,  the  immigration 
judge  shall  deny  the  motion  Neither  the 
immigration  judge  nor  the  Board  may 
sua  sponte  set  aside  a  determination  in 
prior  review  proceedings. 
Notwithstanding  8  CFR  3,23  or  3.2 
(motions  to  reopen),  the  provisions  set 
forth  in  this  paragraph  (k)  shall  be  the 
only  vehicle  for  seeking  review  based  on 
material  changed  circumstances. 

(lii)  The  alien  may  appeal  an  adverse 
decision  to  the  Board  in  accordance 
with  §  3,38  of  this  chapter.  The  Notice 
of  Appeal  should  state  clearly  and 
conspicuously  that  this  is  an  appeal  of 
a  denial  of  a  motion  to  set  aside  a  prior 
determination  in  review  proceedings 
under  this  section. 

Dated:  November  6,  2001, 
lohn  Ashcroft. 
Attorney  General. 
IFR  Doc   01-28369  Filed  11-13-01.  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AG87 

List  of  Approved  Spent  Fuel  Storage 
Casks:  FuelSolutlons^'^  Cask  System 
Revision 

agency:  Nuclear  Regulatory 

Commission, 

ACTKDN:  Direct  final  rule. 

summary:  The  Nuclear  Regulatory 

Commission  (NRC)  is  amending  its 
regulations  revising  the  BNFL  Fuel 
Solutions  (FuelSolutions'''')  cask  svstem 
listing  within  the  "List  of  Approved 
Spent  Fuel  Storage  Casks"  to  include 
Amendment  No,  2  to  Certificate  of 
Compliance  (CoC)  Number  1026. 
Amendment  No,  2  will  modify-  the 
Technical  Specifications  (TS)"  The 
current  TS  require  that  if  the  W74 
canister  is  required  to  be  removed  from 
its  storage  cask,  then  the  canister  must 
be  returned  to  the  spent  fuel  pool.  The 
modified  TS  will  allow  the  W74  canister 
to  be  placed  in  the  transfer  cask  until 
the  affected  storage  cask  is  repaired  or 
replaced  The  TS  will  also  be  modified 
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to  clarify  the  description  of  the  other 
non-fissile  material  permitted  to  be 
stored  in  the  \V74  canister  and  to  revise 
the  temperatures  to  correspond  to  the 
liner  thermocouples.  Specific  changes 
w-ill  be  made  to  TS  Tables  2.1-3  and 
2.1-4:  TS  3.3.2  and  3,3.3;  and  the  bases 
for  TS  3.3.2  and  3,3.3,  No  changes  will 
be  made  to  the  conditions  of  the 
Certificate  of  Compliance. 

DATES:  The  final  rule  is  effective  lanuan, 
28,  2002  unless  significant  adverse 
comments  are  received  by  December  14. 
2001,  A  significant  adverse  comment  is 
a  comment  where  the  commenter 
explains  vvhv  the  rule  would  be 
inapprfipriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  If  the 
rule  is  withdrawn,  timelv  notice  will  be 
published  in  the  Federal  Register, 
ADDRESSES:  Submit  comments  to: 
Secretary.  U,S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attn:  Rulemakings  and 
Adjudications  Staff  Deliver  comments 
to  11555  Rockville  Pike.  Rockville,  MD. 
between  7:30  am.  and  4:15  p.m.  on 
Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
mav  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
website  at  http://ruleforum.llnl.gov.  You 
may  al.so  provide  comments  via  this 
website  by  uploading  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms,  Carol  Gallagher.  (301)  415- 
5905;  e-mail  CAGi&nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301^15^737  or 
by  e-mail  to  pdr&nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1.  1999.  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://\^^^^y  nrc.gov/NRC/ 
ADAMS/mdex  html  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  CoC  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  under  ADAMS  Accession  No. 
ML012b80428,  If  you  do  not  have  access 
to  ,^DAMS  or  if  there  are  problems  in 


accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397^209.  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 
CoC  No,  1026.  the  revised  Technical 
Specifications,  and  the  underlying 
Safety  Evaluation  Report  for 
Amendment  No,  2.  and  the 
EnviroTunental  Assessment,  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  MD,  Single 
copies  of  these  documents  may  be 
obtained  from  Merri  Horn.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  telephone 
(301)  415-8126.  e-mail  mlhl@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merri  Horn,  telephone  (301)  415-8126. 
e-mail  mlhl@nrc.gov,  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatorv  Commission, 
Washington.  DC  20555^001. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982.  as  amended 
(NWPA).  requires  that  "Itjhe  Secretary 
(of  the  Department  of  Energy  (DOE)l 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission.  "  Section  133  of  the 
NWPA  states,  in  part,  that  "[tlhe 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  einy  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  luly 
18.  1990),  This  rule  also  established  a 
new  Subpart  L  within  10  CFR  part  72. 
entitled  'Approval  of  Spent  Fuel 
Storage  Casks"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequentlv  issued  a  final  rule  on 
January-  16.  2001  '(66  FR  3444)  that 
approved  the  FuelSolutions^"*'  cask 
design  and  added  it  to  the  list  of  NRC- 


approved  cask  designs  in  §  72.214  as 
CoC  No.  1026. 

Discussion 

On  March  20.  2001.  and  as 
supplemented  on  July  16.  August  9.  and 
September  19.  2001.  the  certificate 
holder  BNFL  Fuel  Solutions  submitted 
an  application  to  the  NRC  to  amend  CoC 
No.  1026  to  modify'  the  Technical 
Specifications  (TS),  The  current  TS 
require  that  if  the  W74  canister  is 
required  to  be  removed  from  its  storage 
cask,  then  the  canister  must  be  retimied 
to  the  spent  fuel  pool.  The  modified  TS 
will  allow-  the  W74  canister  to  be  placed 
in  the  transfer  cask  until  the  affected 
storage  cask  is  repaired  or  replaced.  The 
TS  will  also  be  modified  to  clarify  the 
description  of  the  other  non-fissile 
material  permitted  to  be  stored  in  the 
VV74  canister  and  to  revise  the 
temperatures  to  correspond  to  the  liner 
thermocouples.  Specific  changes  will  be 
made  to  TS  Tables  2.1-3  and  2,1-4:  TS 
3,3.2  and  3.3.3;  and  the  bases  for  TS 
3.3.2  and  3.3.3,  No.changes  will  be 
made  to  the  conditions  of  the  Certificate 
of  Compliance,  The  NRC  staff  performed 
a  detailed  safety  evaluation  of  the 
proposed  CoC  amendment  request  and 
found  that  an  acceptable  safety  margin 
is  maintained.  In  addition,  the  NRC  staff 
has  determined  that  there  is  still 
reasonable  assurance  that  public  health 
and  safety  and  the  environment  will  be 
adequately  protected. 

This  direct  final  rule  revises  the 
FuelSolutionsi""*'  cask  system  design 
listing  in  §  72.214  by  adding 
Amendment  No,  2  to  CoC  No.  1026,  The 
amendment  consists  of  changes  to  the 
TS  to  provide  an  alternative  to  returning 
the  W74  canister  to  the  spent  fuel 
building,  to  clarify-  the  description  of  the 
other  non-fissile  material  permitted  to 
be  stored  in  the  W74  canister,  and  to 
revise  the  temperatures  to  correspond  to 
the  liner  thermocouples.  Specific 
changes  would  be  made  to  TS  Tables 
2.1-3  and  2,1-4:  TS  3.3.2  and  3.3.3:  and 
the  bases  for  TS  3.3.2  and  3.3.3. 

The  amended  FuelSolutions^^''  cask 
svstem.  when  used  in  accordance  with 
the  conditions  specified  in  the  CoC,  the 
Technical  Specifications,  and  NRC 
regulations,  will  meet  the  requirements 
of  Part  72;  thus,  adequate  protection  of 
public  health  and  safety  and  the 
environment  will  continue  to  be 
ensured. 

Discussion  of  Amendments  by  Section 

Section  72.214    List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  No,  1026  is  revised  by 
adding  the  effective  date  of  Amendment 
Number  2, 
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Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  2  to  CoC  No. 
1026  and  does  not  include  other  aspects 
of  the  FueKSolutions'^^'  cask  system 
design  The  \RC^  is  using  the  "direct 
final  rule  procedure"  to  issue  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  e.xpected  to  be 
noncontroversial.  Adequate  protection 
of  public  health  and  safety  and  the 
environment  (ontinues  to  be  ensured. 
The  amendment  to  the  rule  will  become 
effective  on  ianuary  28.  2002.  However, 
if  the  SRC.  receives  significant  adverse 
comments  bv  December  14.  2001.  then 
the  NRC  will  publish  a  document  that 
withdraws  this  action  and  will  address 
the  comments  received  in  response  to 
tbt'  prnpiKt'd  amendments  publIsh^ni 
elsewhtTP  in  this  issue  of  the  Federal 
Register  .\  significant  adverse  comment 
i>  a  {  omment  where  the  commenter 
explains  why  the  rule  would  be 
inappropridte.  including  challenges  to 
the  rules  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if; 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(aj  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis: 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarif\-  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action.  However,  if  the  NRC 
receives  significant  adverse  comments 
hv  December  14.  2001.  then  the  NRC; 
will  publish  a  document  that  withdraws 
this  action  and  will  address  the 
comments  received  in  response  to  the 
proposed  amendments  published 
.•Ispwh'-rf  in  this  issue  of  the  Federal 
Register 

V  oluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 


Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  bv 
voluntary'  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
FuelSolutions"^'  cask  system  design 
listed  in  §  72.214  (List  of  NRC-approved 
spent  fuel  storage  cask  designs).  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally  applicable 
requirements. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  lune  30.  1997.  and 
published  in  the  Federal  Register  on 
September  3.  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reser\'ed 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA)  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreemunt  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  mav  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1.  1998.  entitled,  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
headins  ADDRESSES  above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
part  51.  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  would  amend  the 
CoC  for  the  FuelSolutions''^  cask 
system  within  the  list  of  approved  spent 
fuel  storage  casks  that  power  reactor 
licensees  can  use  to  store  spent  fuel  at 


reactor  sites  under  a  general  license. 
Amendment  No.  2  will  modif\-  the 
Technical  Specifications  (TS).  The 
current  TS  require  that  if  the  W74 
canister  is  required  to  be  removed  from 
its  storage  cask,  then  the  canister  must 
be  returned  to  the  spent  fuel  pool.  The 
modified  TS  will  allow  the  W74  canister 
to  be  placed  in  the  transfer  cask  until 
the  affected  storage  cask  is  repaired  or 
replaced.  The  TS  will  also  be  modified 
to  clarify  the  description  of  the  other 
non-fissile  material  permitted  to  be 
stored  in  the  VV74  canister,  and  to  revise 
the  temperatures  to  correspond  to  the 
liner  thermocouples.  Specific  changes 
will  be  made  to  TS  Tables  2.1-3  and 
2.1-4;  TS  3.3.2  and  3.3.3;  and  the  bases 
for  TS  3.3.2  and  3.3.3.  No  changes  will 
be  made  to  the  conditions  of  the 
Certificate  of  Compliance. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  MD.  Single 
copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  are 
available  from  Merri  Horn,  Office  of 
Nuclear  .Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  telephone 
(301]  415-8126,  email  mlhlanrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  pt  spq.].  Existing 
requirements  were  approved  bv  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Analysis 

On  July  18.  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
pari  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  cask  designs  approved  bv  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC.  and  the  cf)ndifions  of 
the  general  license  are  met   .A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  January  16.  2001  (66  FR 
3444),  the  NRC  issued  an  amendment  to 
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part  72  that  approved  the 
FuelSolutions'^^'  cask  design  by  adding 
it  to  the  list  of  NRC-approved  cask 
designs  in  §  72.214.  On  March  20.  2001. 
and  as  supplemented  on  July  16.  August 
9.  and  September  19.  2001.  the 
certificate  holder  BNFL  Fuel  Solutions, 
submitted  an  application  to  the  NRC  to 
amend  CoC  No.  1026  to  modify  the  TS. 
Amendment  No,  2  will  modify  the 
Technical  Specifications  (TS)  The 
current  TS  require  that  if  the  W74 
canister  is  required  to  be  removed  from 
its  storage  cask,  then  the  canister  must 
be  returned  to  the  spent  fuel  pool.  The 
modified  TS  will  allow  the  W74  canister 
to  be  placed  in  the  transfer  cask  until 
the  affected  storage  cask  is  repaired  or 
replaced.  The  TS  will  also  be  modified 
to  clarify  the  description  of  the  other 
non-fissile  material  permitted  to  be 
stored  in  the  W74  canister,  and  to  revise 
the  temperatures  to  correspond  to  the 
liner  thermocouples.  Specific  changes 
will  be  made  t(!  TS  Tables  2.1-3  and 
2.1-4;  TS  3.3.2  and  3.3.3;  and  the  bases 
for  TS  3.3.2  and  3.3.3.  No  changes  will 
be  made  to  the  conditions  of  the 
Certificate  of  Compliance. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  each  general  license.  This  alternative 
would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  an 
exemption. 

Approval  of  the  direct  final  rule  will 
eliminate  the  above  described  problem 
and  is  consistent  with  previous  NRC 
actions  Further,  the  direct  final  rule 
will  have  no  adverse  effect  on  public 
health  and  safety  or  the  environment. 
This  direct  final  rule  has  no  significant 
identifiable  impact  or  benefit  on  other 
C]o\eriiment  agencies.  Based  on  the 
abo\e  discussion  of  the  benefits  and 
impacts  of  the  alternatives,  the  NRC 
concludes  that  the  requirements  of  the 
direct  final  rule  are  commensurate  with 
the  NRC'  s  responsibilities  for  public 
health  and  safety  and  the  environment 
and  the  common  defense  and  security. 
No  other  available  alternati\'e  is 
believed  to  be  as  satisfactory,  and  thus, 
this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  acc:ordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U  S  C  h05(b)). 
the  NRC  certifies  that  this  rule  will  not. 
if  issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  direct  final  rule  affects 
only  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  BNFL 
Fuel  Solutions.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 


of  the  definition  of  "small  entities"  set 
forth  in  the  Ri'culritiir\  Fl'^ibility  Act  or 
the  Small  Bu^mes--  ■-■i/a-  standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  .Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  w  ould 
impose  backfits  as  defined.  Therefore,  a 
backfit  analysis  is  not  required 

Small  Business  Regulatork-  Enfort  ement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulaton,'  Enforcement 
Fairness  Act  of  1996.  the  N'RC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulator*-  Affairs. 
Office  of  Manaeement  and  Budget. 

List  of  Subjects  In  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  .Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

.Authority:  Sees.  51.  53.  57,  62,  63,  65,  69. 
81.  Ibl.  182,  183.  184.  186.  187.  189,  68  Stat 
929,  9.30,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092. 
2093.  2095.  2099.  2111.  2201.  2232.  2233. 
22.34.  2236.  2237.  2238.  2282);  see  274.  Pub 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202.  20f. 
88  Stat.  1242.  as  amended.  1244.  1246  (42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-601,  sec 
10,  92  Stat.  2951  as  amended  bv  Pub.  L.  102- 
486,  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  use.  4332);  sees.  131.  132.  133,  135, 
137,  141,  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232.  2241,  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157.  10161,  10168). 


Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  I    100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b).  10168(c).(d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165lg)). 
Subpart  I  also  issued  under  sees.  2(2).  2(15), 
2(19),  117(a),  141(h).  Pub.  L.  97-425.  96  Stat. 
2202.  2203.  2204.  2222.  2244,  (42  U.S.C. 
10101.  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  set:.  133,  98  Stat.  2230 
(42  use.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  1026  is  revised  to  read  as 

follows; 

§  72.21 4     List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1026. 

Initial  Certificate  Effective  Date: 
Februarv' 15.  2001. 

Amendment  .\umber  1  Effective  Date: 
May  14.2001. 

Amendment  Number  2  Effective  Date: 
Januan- 28,  2002. 

SAR  Submitted  by:  BNFL  Fuel 
Solutions. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  FuelSolutions"'^  Spent 
Fuel  Management  System. 

Docket  Number:  72-1026. 

Certificate  Expiration  Date:  Februar\' 
15,2021 

Model  Number:  WSNF-220,  WSNF- 
221,  and  VVSNF-223  systems;  W-150 
storage  cask;  W-100  transfer  cask;  and 
the  VV-21  and  W-74  canisters. 


Dated  at  Rockville,  Mar>land.  this  25th  day 
of  October.  2001. 

For  the  Nuclear  Regulaton.-  Commission. 
VVilliam  F.  Kane. 

Acting  Executive  Director  for  Operations. 
IFR  Doc.  01-28511  Filed  11-13-01;  8:45  ami 

BILUNC  CODE  7590-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

13CFRPani20 
RIN  3245-AE68 

Business  Loans  and  Development 
Company  Loans 

AGENCY:  srr.dll  Business  Administration 

I  SB  A I 

ACTION:  Direct  final  rule. 


summary:  Recently  enacted  statutory- 
amendments  require  changes  to  SBA 
rules  concerning  loan  guaranty  and  loan 
amounts,  minimum  guaranteed  dollar 
amount  of  7(a)  loans,  percentages  of 
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financing  whic  h  can  be  guaranteed  by 
SBA.  guarantee  fees  paid  bv  lenders, 
real  estate  occupancy  rules,  and 
bornnvcr  propavment  penalties.  This 
direct  final  rule  conforms  SBA  rules  to 
the  statutor\'  provisions. 
DATES:  This  rule  is  effective  December 
.n.  2001  without  further  action,  unless 
adverse  comment  is  received  bv 
December  14.  2001.  If  adverse  comment 
is  received.  SBA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register, 

ADDRESSES:  Send  written  comments  to 
LoAnn  Oliver,  Deputy  Associate 
.administrator  for  Financial  Assistance. 
Office  of  Financial  Assistance,  Small 
Business  Administration.  409  Third 
Street,  SVV.  Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  \V.  Hammerslev.  Director,  Office 
of  Loan  Programs.  Office  of  Financial 
.Assistance.  (202)  205-6490, 
SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Reauthorization  Act  of  2000, 
Pub  L.  106-5.54.  Tit  II-III.  114  Stat. 
2763A-681  to  -689  (2000  Act)  became 
effective  on  December  21.  2000.  This 
direct  final  rule  is  necessar\'  to  amend 
SBA  regulations  to  incorporate  the 
legislative  changes. 

Previously.  SBA  was  authorized  to 
guarantee  no  more  than  80%  of  a  loan 
if  the  gross  amount  of  the  loan  was 
SIOO.OOO  or  less,  and  no  more  than  70% 
of  a  loan  over  that  amount.  Section  202 
of  the  2000  Act  amends  the  7(a) 
business  loan  program  by  authorizing 
SB.\  to  guarantee  up  to  85%  of  a  loan 
if  the  gross  amount  of  the  loan  is  no 
more  than  Si 50.000.  I'nder  the  2000 
Act,  the  maximum  SB.A  guaranty  on  a 
loan  greater  than  Si 50,000  is  75%.  To 
reflect  these  changes,  SBA  is  amending 
§  120.210  of  the  regulations. 

Section  20,5  of  the  2000  Act  increases 
the  ma.ximum  amount  that  SB.\  mav 
guarantee  to  a  single  borrower  from 
$750,000  to  Si  million.  Section  203 
provides  that  the  gross  amount  of  anv 
SB.A  guaranteed  loan  can  not  exceed  S2 
million.  Previously,  there  was  no  limit 
on  the  maximum  gross  loan  amount. 
SB.A  is  amending  §  120.151  of  its 
regulations  to  implement  these  changes 

Section  205  of  the  2000  .Act  imposes 
a  prepayment  penalty  on  some 
borrowers  with  respect  to  certain  SBA 
7(a)  guaranteed  loans.  A  prepayment 
penalty  applies  if  a  prepaid  loan  has  a 
maturity  of  not  less  than  15  years,  the 
prepayment  is  voluntary^,  the  amount  of 
prepayment  in  the  aggregate  in  any 
calendar  year  is  more  than  25%  of  the 
outstanding  balance  of  the  loan,  and  the 
prepayment  is  made  within  the  first 
three  years  of  the  initial  disbursement  of 
the  loan  proceeds.  The  prepayment 


penalty  is  paid  to  SBA  and  applies  to 
the  full  amount  of  the  prepayment,  not 
only  to  the  guaranteed  portion  of  the 
prepayment,  as  follows:  if  a  borrower 
prepays  during  the  first  year  after  initial 
disbursement,  the  prepayment  charge  is 
5%  of  the  amount  of  the  prepayment;  if 
a  borrower  prepays  during  the  second 
year  after  initial  disbursement,  the 
prepayment  charge  is  3%  of  the  amount 
of  the  prepayment:  and  if  a  borrower 
prepays  during  the  third  year  after 
initial  disbursement,  the  prepayment 
charge  is  1%  of  the  amount  of  the 
prepayment,  SBA  is  adding  a  new 
§  120.223  to  its  regulations  to  reflect  this 
statutory  amendment. 

Section  206  of  the  2000  Act  simplifies 
the  calculation  of  the  guaranty  fee 
payable  to  SBA  by  a  participating 
lender.  This  provision  does  not  change 
the  ability  of  a  lender  to  pass  this  fee  on 
to  the  borrower.  Under  the  new 
simplified  calculation:  for  all  loans  with 
a  maturity  of  over  12  months,  if  the  total 
loan  amount  is  S150.000  or  less,  a 
lender  must  pay  a  guaranty  fee  equal  to 
2%  of  the  SBA  guaranteed  portion, 
however,  the  lender  may  retain  25%  of 
the  fee  (50  basis  points).  In  addition,  for 
all  loans  with  a  maturity  of  over  12 
months,  if  the  total  loan  amount  is  more 
than  5150,000,  but  not  more  than 
S700,000,  a  lender  must  pay  a  guaranty 
fee  of  3%  of  the  SBA  guaranteed 
portion,  and  if  the  total  amount  is  more 
than  $700,000,  a  lender  must  pay  a 
guaranty  fee  equal  to  3.5%  of  the  SBA 
guaranteed  portion.  SBA  is  revising 
§  120.220  to  implement  these  provisions 
in  narrative  form  replacing  the  current 
chart. 

Section  207  of  the  2000  Act  added 
section  7(a)(28)  to  the  Small  Business 
Act  with  respect  to  the  ability  of  a 
borrower  in  the  7(a)  business  loan 
program  to  lease  out  a  portion  of  a 
building  constructed  with  the  proceeds 
of  a  guaranteed  loan.  Borrowers  under 
the  7(a)  business  loan  program  will  now 
be  treated  the  same  as  borrowers  under 
SB  As  504  program,  established  under 
sections  501  through  510  of  the  Small 
Business  Investment  Act  (SBI  Act). 
Specifically,  when  the  use  of  proceeds 
is  for  new  construction,  section  7(a)(28) 
allows  a  7(a)  borrower  to  permanently 
lease  to  one  or  more  tenants  not  more 
than  20  percent  of  any  property 
constructed  with  the  proceeds  of  a  7(a) 
guaranteed  loan,  if  the  borrower 
permanently  occupies  and  uses  not  less 
than  60  percent  of  the  total  space  at  the 
outset. 

To  reflect  this  statutory  change.  SBA 
is  revising  section  120.131  of  its 
regulations  to  cover  the  leasing  of  space 
in  new  and  existing  buildings  in  both 
the  7(a)  and  504  programs.  This  direct 


final  rule  incorporates  sections  502(4) 
and  502(5)  of  the  SBI  Act,  section 
7(a)(28)  of  the  Small  Business  Act.  and 
existing  sections  120.131  and  120.870(c) 
of  SBA's  regulations.  Under  each  of  the 
subsections  to  section  120.131.  if  a 
borrower  is  an  eligible  passive  company 
which  leases  100  percent  of  the  space  to 
one  or  more  operating  companies,  the 
operating  company,  or  operating 
companies  together,  must  follow  the 
rules  set  forth  in  the  respective 
subsection.  As  a  result,  SBA  is  revising 
section  120, 870(c),  which  formerly 
provided  leasing  rules  only  for  the  504 
program,  so  that  it  merely  references 
section  120.131. 

Section  120.131(a),  as  revised,  would 
permit  a  borrower  to  use  SBA  financing 
to  construct  a  new  building  if  it  planned 
to  use  no  less  than  67  percent  of  the 
space.  It  could  lease  out  33  percent  of 
the  building  if  it  planned  to  occupy  and 
use  within  three  years  some  of  the  space 
leased  short  term  and  use  within  ten 
years  all  of  the  space  leased  short  terqi. 

Section  120.131(b),  as  revised,  would 
cover  the  construction  of  a  new  building 
financed  with  7(a)  or  504  financing.  A 
borrower  would  be  authorized  to  lease 
long  term  up  to  20  percent  of  the  space 
to  one  or  more  tenants  if  it  permanently 
occupies  and  uses  no  less  than  60 
percent  of  the  space.  It  would  have  to 
plan  to  permanently  occupy  and  use 
within  three  years  some  of  the 
remaining  space  not  immediately 
occupied  and  not  leased  long  term,  and 
to  plan  to  use  within  ten  years  all  of  the 
remaining  space  not  leased  long  term. 

Section  120.131(c).  as  revised,  would 
apply  if  SBA  financing  under  the  7(a)  or 
504  program  would  be  used  for  the 
acquisition,  renovation  or 
reconstruction  of  an  existing  building.  A 
borrower  would  be  authorized  to  lease 
up  to  forty-nine  percent  of  the  space 
long  term  if  it  permanently  occupies 
and  uses  no  less  than  fifty-one  percent 
of  the  space. 

Section  209  of  the  2000  Act  allows  the 
SBA  guaranteed  portions  of  export 
working  capital  loans  to  be  sold  in  the 
secondary-  market.  The  provision 
accomplishes  this  by  eliminating,  for 
export  working  capital  program  (EWCP) 
loans  only,  the  requirement  that  a  loan 
be  fully  disbursed  before  it  can  be  sold 
in  the  secondary  market.  Any  other  SBA 
guaranteed  loan  made  under  the 
agency's  7(a)  business  loan  program  still 
must  be  fully  disbursed  before  a  lender 
can  sell  the  guaranteed  portion  in  the 
secondan-  market.  In  making  this 
change  for  EWCP  loans.  Congress 
recognized  the  uniqueness  of  the 
revolving  feature  of  such  loans.  SBA  is 
amending  §  120.613(b)  to  reflect  only 
this  statutory  change.  Other  provisions 
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concerning  export  working  capital  loans 
remain  the  same. 

Section  302  of  the  2000  Act  adds 
"women-owned  business  development"' 
to  the  statutory  list  of  public  policy 
goals  of  the  504  program.  SBA  interprets 
women-owned  business  development  to 
mean  assisting  small  businesses  owned 
and  controlled  by  women.  This 
interpretation  is  consistent  with  SBA's 
statutory  authority  to  assist  small 
businesses  owned  and  controlled  by 
women  as  set  forth  in  section  29  of  the 
Small  Business  Act  (15  U.S.C.  656). 
Section  3(n)  of  the  Small  Business  Act 
(15  U.S.C.  632(q))  defines  a  business 
"owned  and  controlled  by  women." 
SBA  is  amending  the  public  policy  goals 
in  §  120.862(b)  to  reflect  this  change. 

SBA  is  changing  the  reference  to 
"Minority  Business  Development  (see 
§  124.105(b)  for  minority  groups  that 
qualify  for  this  description)  "  in 
§  120.862(b)  to  "socially  and 
economically  disadvantaged  persons  as 
defined  in  §§  124.103-124  104  of  these 
regulations.  '  SBA  no  longer  defines 
"minority  '  in  its  regulations,  but 
instead  references  "socially  and 
economically  disadvantaged  persons"  in 
§  124.103  of  its  regulations.  When 
Congress  used  the  term  "minority"  in 
section  501(d)(3)(C)  of  the  SBI  Act  (15 
U.S.C.  695(d)(3)(C)),  SBA  equates  that  to 
"socially  and  economically 
disadvantaged  persons"  and  that  is  the 
term  SBA  uses  in  §  120.862(b)(3).  The 
cross-reference  to  §§  124.103-104  will 
provide  the  public  a  definition  of 
"socially  and  economically 
disadvantaged."  SBA  is  amending  the 
public  policy  goals  in  §  120.862(b)  to 
refiect  this  change.  This  is  consistent 
with  «?  124.101  of  SBA's  regulations 
which  requires  a  small  business  to  be 
"unconditionally  owned  and 
controlled"  by  one  or  more  socially  and 
economically  disadvantaged 
individuals. 

The  Veterans  Entrepreneurship  and 
Small  Business  Development  Act  of 
1999,  Pub.  L.  106-50,  113  Stat.  236 
(August  17,  1999)  added  "expansion  of 
small  business  concerns  owned  and 
controlled  by  veterans  as  defined  in 
Section  3(q)  of  the  Small  Business  Act 
(15  U.S.C.  632(q))  especially  ser\^ice- 
disabled  veterans,  as  defined  in  such 
section  3(q)."  Accordingly,  SBA  is 
adding  businesses  owned  and 
controlled  by  veterans  (especially 
service-disabled  veterans)  to  the  public 
policy  goal  set  forth  in  §  120.862(b)(3)  in 
order  to  comply  with  this  1999  statute. 
Section  303  of  the  2000  Act  increases 
the  maximum  amount  the  SBA  may 
guarantee  to  a  single  identifiable  small 
business  concern  borrower  under  the 
504  program  from  $750,000  to  Si 


million.  The  provision  also  increases 
from  $1  million  to  SI. 3  million  the 
maximum  amount  of  loans  that  meet  the 
criteria  of  15  U.S.C.  695(d)(3),  expressed 
as  the  public  policy  goals  provided  in 
proposed  §  120.862Cb),  SBA  is  making 
these  changes  in  §120.931. 

Section  305  of  the  2000  Act  makes 
permanent  the  Premier  Certified 
Lenders  Program  (PCLP).  formerly  a 
pilot  program.  SBA  is  amending 
§  120.845  to  reflect  this  statutory- 
change.  SBA  will  issue  a  proposed  rule 
in  the  near  future  setting  forth 
requirements  for  CDCs  desiring  to 
participate  in  PCLP. 

Section  306  of  the  2000  Act  amends 
Section  508  of  the  SBI  Act  (15  U.S.C. 
697e),  which  relates  to  SBA's  Premier 
Certified  Lenders  Program  (PCLP). 
Section  306  requires  that,  if  upon 
default  in  repayment,  SBA  acquires  a 
loan  guaranteed  under  this  section  (a 
PCLP  loan)  and  identifies  such  loan  for 
inclusion  in  a  bulk  asset  sale  of 
defaulted  or  repurchased  loans  or  other 
financings,  it  shall  give  prior  notice  to 
any  CDC  which  has  a  contingent 
liability  under  this  section.  Under  SBA 
regulations,  only  a  Premier  CDC  can 
make  a  PCLP  loan  and  its  contingent 
liability  relates  to  its  responsibility  to 
reimburse  SBA  for  10  percent  of  any 
loss  SBA  incurs  w-ith  respect  to  the 
PCLP  loan.  Thus,  SBA  makes  clear  in 
§  120.545(f)  that  section  306  only 
requires  SBA  to  give  notice  to  a  Premier 
CDC  which  has  a  contingent  liability 
with  respect  to  a  PCLP  loan  SBA 
intends  to  include  in  a  bulk  asset  sale. 

Section  306  requires  that  SBA  give 
notice  to  the  Premier  CDC  as  soon  as 
possible  after  the  financing  is  identified, 
but  not  less  than  90  days  before  the  date 
SBA  first  makes  any  records  on  such 
financing  available  for  examination  by 
prospective  purchasers  prior  to  its 
offering  in  a  package  of  loans  for  bulk 
sale.  SBA  is  adding  a  new  §  120.545(f) 
adding  this  requirement 

Compliance  With  Executive  Orders 
13132,  12988,  and  12866,  the 
Regulatory  Flexibility  Act  (5  I'.S.C. 
601-612).  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch,  35) 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  for  the 
purposes  of  Executive  Order  13132, 
SBA  determines  that  this  direct  final 
rule  has  no  federalism  implications 
warranting  preparation  of  a  federalism 
assessment. 


The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule 
does  not  constitute  a  "significant 
regulatory-  action"  under  section  3(f)  of 
Executive  Order  12866. 

This  action  meets  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988.  Civil 
justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  The  action  does  not  have 
retroactive  or  preemptive  effect. 

SBA  has  determined  that  this  direct 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulator\-  Flexibility 
Act.  5  U.S.C.  601-612.  Most  of  the 
provisions  of  the  rule  simply  conform 
the  rule  to  statutory-  provisions 
amending  the  SBA  7(a)  and  CDC 
lending  programs.  This  rule  imposes  no 
new  requirements  on  these  small 
entities. 

SBA  has  determined  that  this  direct 
final  rule  does  not  impose  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  chapter  35. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs — business,  Small 
businesses. 

For  the  reasons  set  forth  above.  SBA 
is  amending  13  CFR  part  120  as  follows: 

1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C  634(b)(6).  636(a)  and 
(h).696(3).'and  697(a)(2). 

2.  Revise  §  120.131  to  read  as  follows: 

§120.131     Leasing  part  of  new 
construction  or  existing  building  to  another 
business. 

[dj  H  the  SBA  financing  (whether  7(a) 
or  504)  is  for  the  construction  of  a  new 
building,  a  Borrower  may  lease  short 
term  up  to  33  percent  of  the  Rentable 
Property  to  one  or  more  tenants  if  the 
Borrower  permanently  occupies  and 
uses  no  less  than  67  percent  of  the 
Rentable  Property,  plans  to  permanently 
occupy  and  use  within  three  years  some 
of  the  space  leased  short  term  and  plans 
to  permanently  occupy  and  use  within 
ten  years  all  of  the  space  leased  short 
term.  If  the  Borrower  is  an  Eligible 
Passive  Company  which  leases  100 
percent  of  new  buildings  space  to  one 
or  more  Operating  Companies,  the 
Operating  Company,  or  Operating 
Companies  together,  must  follow  the 
same  rules  set  forth  in  this  paragraph, 

(b)  If  the  SBA  financing  (whether  7(a) 
or  504)  is  for  the  construction  of  a  new- 
building,  a  Borrower  may  lease  long 
term  up  to  20  percent  of  the  Rentable 
Property  to  one  or  more  tenants  if  the 
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Borrower  permanently  occupies  and 
uses  no  less  than  60  percent  of  the 
Rentable  Property,  plans  to  permanently 
occupy  and  use  within  three  vears  some 
of  the  remaining  space  not  immediatelv 
occupied  and  not  leased  long  term,  and 
plans  to  permanently  occupy  and  use 
within  ten  years  all  of  the  remaining 
space  not  leased  long  term.  If  the 
Borrower  is  <in  F^ligible  Passive 
Company  which  leases  100  percent  of 
the  new  buildings  space  to  one  or  more 
Operating  Companies,  the  Operating 
Company,  or  Operating  Companies 
together,  must  follow  the  same  rules  set 
forth  in  this  paragraph 

(c)  If  the  SB  A  financing  (whether  7(a) 
or  504)  IS  for  the  acquisition. 
renovation,  or  reconstruction  of  an 
existing  building,  the  Borrower  may 
lease  up  to  49  percent  of  the  Rentable 
Property  long  term  if  the  Borrower 
permanently  occupies  and  uses  no  less 
than  51  percent  of  the  Rentable 
Property  If  the  Borrower  is  an  Eligible 
Passive  Company  which  leases  100 
pen  ent  of  the  space  of  the  existing 
building  to  one  or  more  Operating 
Companies,  the  Operating  Company,  or 
Operating  Companies  together,  must 
follow  the  same  rules  set  forth  in  this 
paragraph. 

3.  Remove  the  first  sentence  of 

§  120.151  and  all  in  its  place  two  new 
sentences  to  read  as  follows: 

§  120.151     What  is  the  statutory  limit  tor 
total  loans  to  a  Borrower? 

The  aggregate  amount  of  the  SBA 
porticms  of  all  loans  to  a  single 
Borrower,  including  the  Borrower's 
affiliates  as  defined  in  §  121.103  of  this 
(  hapter.  must  not  exceed  a  guaranty 
amount  of , Si  ,000001).  except  as 
otherwise  duthnri/ed  by  statute  for  a 
specific  program.  SBA  is  authorized  to 
guarantee  portions  of  loans  with  a  gross 
loan  amount  of  52.000,000  or  less. 
*         •         *         •         « 

4.  Revise  the  third  and  fourth 
sentences  of  §  120.210  to  read  as 
follows: 

§120.210    What  percentage  of  a  loan  may 

SBA  guarantee? 

«  •  ♦  <  . 

Effective  December  21,  2000.  loans  up 
to  5150,000  may  receive  a  maximum 
guaranty  uf  85  percent.  Loans  more  than 
SI 50.000  may  receive  a  maximum 
guaranty  of  75  percent,  except  as 
otherwise  authorized  by  law, 

5.  Amend  §  120.220  by  Adding  an 
introductory  paragraph,  redesignating 
paragraphs  (b)  and  (c)  as  (e)  and  (f). 
removing  the  (  hart  in  paragraph  (a), 
revising  paragraph  (a),  and  adding  new 
paragraphs  (b).  (c),  and  (d)  to  read  as 
follows: 


§  1 20.220    Fees  that  Lender  pays  SBA. 

A  Lender  must  pay  a  guaranty  fee  to 
SBA  for  each  loan  it  makes.  Payment  of 
the  guaranty  fee  by  the  Lender  when 
due  to  SBA  is  a  prerequisite  for  SBA's 
guaranty.  Nonpayment  of  a  guaranty  fee 
relieves  SBA  of  liability  in  the  event  of 
loan  default.  Acceptance  of  the  guaranty 
fee  by  SBA  does  not  waive  any  right  of 
SBA  arising  from  a  Lender's  negligence, 
misconduct  or  violation  of  any 
provision  of  this  part,  the  guaranty 
agreement,  or  the  loan  authorization. 

(a)  Amount  of  guaranty  fee.  For  a  loan 
with  a  maturity  of  twelve  (12)  months 
or  less,  the  guaranty  fee  which  the 
Lender  must  pay  to  SBA  is  one-quarter 
(''4)  of  one  percent  of  the  guaranteed 
portion  of  the  loan.  For  a  loan  with  a 
maturit\'  of  more  than  twelve  (12) 
months,  the  guaranty  fee  is: 

(1)2  percent  of  the  guaranteed  portion 
of  the  loan  if  the  total  amount  of  the 
loan  is  not  more  than  $150,000, 

(2)  3  percent  of  the  guaranteed  portion 
of  a  loan  if  the  total  amount  is  more 
than  S150.000  but  not  more  than 
5700,000,  and 

(3)  3.5  percent  of  the  guaranteed 
portion  of  a  loan  if  the  total  amount  is 
more  than  $700,000. 

fb)  When  the  guaranty  fee  is  payable 
For  a  loan  with  a  maturity  of  twelve  (12) 
months  or  less,  the  Lender  must  pay  the 
guarant>'  fee  to  SBA  with  its  application 
for  a  guaranty.  The  Lender  may  charge 
the  Borrower  for  the  fee  when  the  loan 
is  approved  by  SBA.  For  a  loan  with  a 
maturity'  in  excess  of  twelve  (12) 
months,  the  lender  must  pay  the 
guaranty  fee  to  SBA  within  90  days  after 
SBA  gives  its  loan  approval.  The  Lender 
may  charge  the  Borrower  for  the  fee 
after  the  Lender  has  made  the  first 
disbursement  of  the  loan.  The  Borrower 
may  use  the  loan  proceeds  to  pay  the 
guaranty  fee.  However,  the  first 
disbursement  must  not  be  made  solely 
or  primarily  to  pay  the  guaranty  fee. 

(c)  Refund  of  guaranty  fee.  For  a  loan 
with  a  maturity  of  twelve  (12)  months 
or  less,  SBA  will  refund  the  guaranty  fee 
if  the  loan  application  is  withdrawn 
prior  to  approval  by  SBA;  if  the  SBA 
declines  to  guarantee  the  loan;  or  if  SBA 
changes  the  Lender's  loan  terms  and 
then  approves  the  loan,  but  SBA's 
modified  terms  are  unacceptable  to  the 
Lender.  In  that  case,  the  Lender  must 
request  a  refund  in  writing  within  30 
calendar  days  of  SBA's  approval.  For  a 
loan  with  a  maturity  of  more  than 
twelve  (12)  months.  SBA  will  refund  the 
guaranty  fee  if  the  Lender  has  not  made 
any  disbursement  and  the  lender 
requests  in  writing  the  refund  and 
cancellation  of  the  SBA  guaranty. 

(d)  Lender's  retention  of  portion  of 
guaranty  fee.  With  respect  to  a  loan  with 


a  maturity  of  more  than  twelve  (12) 
months,  where  the  total  loan  amount  is 
no  more  than  $150,000,  a  Lender  may 
retain  not  more  than  25  percent  of  the 
guaranty  fee  (50  basis  points), 
*         *         *         ♦         ♦ 

6.  Add  a  new  §  120.223  to  subpart  B 
to  read  as  follows: 

§  1 20.223    Prepayment  penalty  fee  payable 
to  SBA  by  Borrower. 

With  respect  to  an  SBA  guaranteed 
loan  which  has  a  maturity  of  not  less 
than  15  years,  when,  during  the  first 
three  years  after  the  first  disbursement 
of  a  loan,  borrower  makes  a  voluntary 
prepayment  (or  several  prepayments  in 
the  aggregate)  in  any  calendar  year 
which  is  more  than  25  percent  of  the 
outstanding  balance  of  the  loan,  the 
following  prepayment  penalty  fees 
apply: 

(a)  If  the  prepayment  is  made  during 
the  first  year  after  first  disbursement, 
the  charge  is  5%  of  the  total  amount  of 
the  prepayment: 

(b)  If  the  prepayment  is  made  during 
the  second  year  after  first  disbursement, 
the  charge  is  3  percent  of  the  total 
amount  of  the  prepayment;  and 

(c)  If  the  prepayment  is  made  during 
the  third  year  after  first  disbursement, 
the  charge  is  1  percent  of  the  total 
amount  of  the  prepayment. 

7.  Revise  §  120.613(b)  to  read  as 
follows: 

§120.613    Secondary  Participation 
Guarantee  Agreement. 

***** 

(b)  Except  for  export  working  capital 
loans,  disburse  to  the  Borrower  the  full 
amount  of  the  loan;  and 

***** 

8  Revise  the  first  sentence  of  the 
introductory  paragraph  of  §  120.845  and 
remove  paragraph  (h)  to  read  as  follows: 

§  1 20.845     Premier  Certified  Lenders 
Program  (PCLP). 

The  SBA  may  designate  a  CDC  a 
Premier  Certified  Lender  ("Pjemier 
CDC"),  and  authorize  it  to  approve, 
close,  service,  foreclose,  litigate,  and 
liquidate  504  loans  subject  to  SBA 
regulations,  procedures,  and  policies. 


9.  Revise  §  120.862(b)(3)  to  read  as 
follows: 

§  1 20.862    Other  economic  development 
objectives. 

***** 

(b)*   *   * 

(3)  Expansion  of  small  businesses 
owned  and  controlled  by  women, 
socially  and  economically 
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disadvantaged  persons  as  defined  in 
§§124.103  and  124.104  of  this  chapter, 
or  veterans  (especially  service-disabled 
veterans)  as  defined  in  the  Small 
Business  Act  (15  U.S.C.  632  (q));  *    *    * 

10.  Revise  §  120.870(c)  to  read  as 
follows: 

§  120.870    Leasing  Project  Property 

***** 

(c)  The  leasing  requirements  for 
business  loans  in  §  120.131  apply  to  504 
loans. 

11.  Revise  §  120,931  to  read  as 
follows: 

§  1 20.931     What  is  ttie  statutory  limit  for 
total  loans  to  a  Borrower? 

The  outstanding  balance  of  all  SBA 
financial  assistance  to  a  single 
Borrower,  including  the  Borrower's 
affiliates  as  defined  in  §  121.103  of  this 
chapter,  must  not  exceed  $1,000,000 
($1 ,300,000  if  one  or  more  of  the  public 
policy  goals  enumerated  in  §  120.862(b) 
applies  to  the  project)  except  as 
otherwise  authorized  by  statute  for  a 
specific  program 

Dated:  November  5.  2001. 
Hector  V.  Barreto, 

Administrator. 

[PR  Dor  01-28.171  Filed  11-13-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11,  21,  and  25 

[Docket  No.  FAA-2001-6994;  Amdt.  Nos. 
11-45,21-77,25-99] 

RIN2120-AF68 

Type  Certification  Procedures  for 
Changed  Products 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Final  rule;  delay  of  compliance 

dates 

SU»«MARY:  The  Federal  Aviation 
Administration  (FAA)  is  delaying  the 
compliance  date  of  a  final  rule  that 
amends  the  procedural  regulations  for 
certifying  changes  to  type  certificated 
products.  This  delay  will  allow  the  FAA 
to  address  the  complexities  of 
production  design  changes  by 
developing  more  guidance  ensuring  the 
uniform  application  of  the  rule  by  both 
FAA  and  other  civil  aviation  authorities. 
DATES:  The  mandatory  compliance  dates 
of  the  rule  amending  1 4  CFR  parts  1 1 , 
21,  and  25  published  at  65  FR  36244, 
June  7,  2000,  are  delayed  until  June  10, 
2003 


FOR  FURTHER  INFORMATION  CONTACT: 

Randall  Petersen.  Certification 
Procedures  Branch  i.MR-llO),  Aircraft 
Certification  Services.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.  Washington.  DC  20591. 
telephone (202)  267-9583 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  7,  2000  (65  FR  36244).  the 
type  certification  procedures  for 
changed  products  final  rule  became 
effective.  The  FAA  established  a 
mandator\'  compliance  date  of 
December  10.  2001 .  for  transport 
category  airplanes  and  restrit  ted 
category  airplanes  that  have  been 
certified  using  transport  category 
standards;  and  a  date  of  December  9. 
2002.  for  all  other  category  aircraft, 
engines,  and  propellers  The  rule 
requires,  among  other  things,  that  an 
applicant  for  a  change  to  a  type 
certificate  must  show  the  changed 
product  complies  with  the  certification 
requirements  in  effect  on  the  date  of 
application.  (14  CFR  21  101(a))  The 
rule  al.>o  states  the  applicant  may  show 
the  changed  product  complies  with  an 
earlier  amendment  of  a  regulation  if  the 
.administrator  determines  the  change  is 
■not-significant   '  tl4  CFR  21  i01(b)(l)). 
Specifically,  in  determining  the 
appropriate  certification  basis  for  each 
design  change  requires  an  assessment 
against  the  automatic  criteria  of 
"significant  "  as  stated  in  the  rule, 
coupled  with  the  Administrator's 
discretionary  right  to  consider  the 
extent  of  the  changes  and  related 
revisions  to  the  regulations   (14  CFR 
21.10Ub)(l)li)  and  (ii)). 

During  the  fifteen  months  since 
publishing  the  rule.  F.\A.  Transport 
Canada  Civil  .Aviation.  European  loint 
Aviation  .Authorities,  and  industry- 
developed  guidance  material  in  the  form 
of  an  advisory  circular,  a  draft  FAA 
order,  and  related  training  materials 
Over  the  last  several  months,  the 
aviation  industry  has  questioned  the 
ability  to  standardize  administrative 
procedures,  raising  a  concern  that 
implementation  of  the  rule  may  not  be 
uniform  among  the  aviation 
manufacturing  communities,  both 
domestic  and  international   Based  on 
this  concern.  Y.\.\  wants  to  ensure  the 
implementation  procedures  for  the  rule 
provide  for  an  equal  and  balanced 
application  for  all  manufacturers,  both 
domestic  and  international,  and  does 
not  place  an  undue  burden  on  FAA 
Aircraft  Certification  Offices  and  other 
civil  aviation  authorities. 

To  ensure  a  uniform  application  of 
this  rule  as  it  pertains  to  FAA's 
determination  of  "significant"  and  "not- 


significant"  design  changes.  FAA  is 
delaying  implementing  the  rule  for  18 
months,  until  June  10.  2002.  for  all 
categories  of  aircraft,  engines,  and 
propellers.  The  consistency  of 
implementation  will  require  changes  to 
the  current  training  materials,  the 
current  advisory  material,  and 
developing  harmonized  policies  and 
procedures  between  FAA  and  other  civil 
aviation  authorities.  This  delay  will 
ensure  that  FAA  and  all  civil  aviation 
authorities  and  industry  have  sufficient 
guidance  material,  and  the  associated 
training,  to  implement  the  provisions  of 
the  rule  in  a  consistent,  uniform 
manner 

Since  the  delay  in  the  mandatory 
compliance  dates  of  the  final  rule  does 
not  impose  any  new  requirements  or 
any  added  burden  on  the  regulated 
public.  FAA  finds  that  good  cause  exists 
for  immediate  adoption  of  the  new 
mandatory  compliance  date  without  a 
30-day  notice. 

Issued  in  Washington,  DC.  on  November  7, 
2001. 

|ohn  I  Hickey, 

Director,  Aircraft  Certification  Service. 
IFR  DcK    01-28498  Filed  11-13-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-20-AD:  Amendnrwnt 
39-12498:  AD  2001-25-01) 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  737-600,  -700.  and  -800  Series 
Airplanes 

agency:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 

an  existing  airw  orthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
BOO.  -700.  and  -800  series  airplanes. 
that  currently  requires  repetitive 
inspections  of  certain  elevator  hinge 
plates,  and  corrective  action,  if 
necessary  That  .\D  also  provides  for  an 
optional  replacement  of  the  elevator 
hinge  plates  with  new,  improved  hinge 
plates,  which  would  end  the  repetitive 
inspections.  This  amendment  requires 
accomplishment  of  the  previously 
optional  replacement  of  the  elevator 
hinge  plates  with  new,  improved  hinge 
plates,  as  terminating  action  for  the 
repetitive  inspections  The  actions 
specified  by  this  .\D  are  intended  to 
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prevRnt  fatigue  cracking  of  the  elevator 
hinge  plates,  which  could  lead  to  the 
loss  of  the  attachment  of  the  elevator  to 
the  horizontal  stabilizer,  and 
consequent  reduced  controllabilitv  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effecti\e  December  \9.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
.■\pril  9.  2001  (66  FR  16116.  March  23. 
2001) 

ADDRESSES:  The  service  information 
referenced  in  this  AD  mav  be  obtained 
from  2001-NM-20-AD.  this 
information  mav  be  examined  at  the 
Federal  Aviatum  .Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
.Street.  N'W  ,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
N'ancv  Marsh.  .Aerospace  Engineer. 
Airframe  Bran<  h.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  .Avenue.  SW  ,  Renton, 
Washington  980.55^056;  telephone 
(425)  227-2028:  fa.x  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-06-08. 
amendment  39-12155  (66  FR  16116, 
March  23.  2001);  which  is  applicable  to 
certain  Boeing  Model  737-600,  -700. 
and  -800  series  airplanes;  was 
published  in  the  Federal  Register  on 
lune  29,  2001  (66  FR  34591 ).  The  action 
proposed  to  continue  to  require 
repetitive  inspections  of  certain  elevator 
hinge  plates,  and  corrective  action,  if 
necessarv  That  AD  also  provides  for  an 
optional  replacement  of  the  elevator 
hinge  plates  with  new,  improved  hinge 
plates,  which  would  end  the  repetitive 
inspections.  This  AD  requires 
accomplishment  of  the  previously 
optional  replacement  of  the  elevator 
hinge  plates  with  new.  improved  hinge 
plates,  as  terminating  action  for  the 
repetitive  inspections. 

Comment 

Interested  persons  have  been  afforded 
an  oppfirtunitv  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received 

Extend  Compliance  Time 

The  commenter  asks  that  the 
compliance  time  of  "Before  the 
accumulation  of  15.000  total  flight 
cycles,  or  within  5  years  since  the 
airplane's  date  of  manufacture, 


whichever  occurs  first,"  as  specified  in 
paragraph  (b)  of  the  proposed  rule,  be 
extended  to  whichever  occurs  later.  The 
commenter  states  that  this  change  will 
result  in  an  acceptable  level  of  safety, 
and  allow  operators  to  accomplish  the 
work  within  existing  maintenance 
visits. 

The  FAA  does  not  agree  with  the 
commenter's  request  to  extend  the 
compliance  time  for  the  hinge 
replacement  required  by  paragraph  (b) 
of  the  fmal  rule.  With  regard  to 
extending  the  compliance  time  to  allow 
the  replacement  to  be  accomplished 
within  existing  maintenance  visits,  we 
have  considered  factors  such  as 
operators'  maintenance  schedules  in 
setting  a  compliance  time  for  the 
required  replacement.  We  have 
determined  the  compliance  time 
specified  in  paragraph  fb)  of  the  final 
rule  is  an  appropriate  compliance  time 
in  which  the  replacement  may  be 
accomplished  during  scheduled 
airplane  maintenance  for  the  majority  of 
affected  operators.  Since  maintenance 
schedules  vary  from  operator  to 
operator,  it  would  not  be  possible  to 
guarantee  that  all  affected  airplanes 
could  be  modified  during  scheduled 
maintenance.  Therefore,  we  find  the 
compliance  time  represents  the 
maximum  time  wherein  the  affected 
airplanes  may  continue  to  operate 
without  compromising  safety.  No 
change  to  the  final  rule  is  necessary. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  84  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  39 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  inspections  that  are  currently 
required  by  .AD  2001-06-08  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $9,360,  or 
$240  per  airplane,  per  inspection  cycle. 

The  new  replacement  that  is  required 
by  this  AD  action  will  take 
approximately  44  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$13,116  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $614,484.  or 
$15,756  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted,  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certifv'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  LI.S.C   106(g).  4011,3,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12155  (66  FR 
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16116,  March  23.  2001),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12498,  to  read  as 
follows: 

2001-23-01     Boeing:  Amendment  39-12498 
Docket  2001-NM-2O-.AD.  Supersedes 
.AD  2001-06-08.  Amendment  39-12155. 

Applicability-  Model  737-600.  -700.  and 
—800  series  airplanes;  line  numbers  1  th''ough 
84  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  fatigue  cracking  of  the  elevator 
hinge  plates,  which  could  lead  to  the  loss  of 
the  attachment  of  the  elevator  to  the 
horizontal  stabilizer,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Requirements  of  .\D  2001- 
06-08 

Inspections  and  Corrective  Actions 

(a)  Prior  to  the  accumulation  of  7.000  total 
flight  cycles  or  within  90  davs  after  .^pril  9. 
2001  (the  effective  date  of  AD  2001-06-08). 
whichever  occurs  later,  perform  high 
frequency  eddy  current  and  detailed  visual 
inspet:tions  of  the  hinge  plate  at  elevator 
hinge  4.  and  a  detailed  visual  inspection  of 
the  elevator  hinge  plate  lugs  (three  locations) 
at  elevator  hinges  3.  5.  6.  7.  and  8.  Do  these 
inspections  per  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  737- 
55-1067.  dated  October  19.  2000   Repeat  the 
inspections  thereafter  no  later  than  every 
4.000  flight  cycles,  per  the  servic  c  bulletin, 
until  paragraph  (b)  of  this  AD  has  been 
a(  f  omplished.  If  any  cracking  or  unusual 
wear  {i.e..  elongated  holes,  loose  or  missing 
nuts  or  bolts,  or  missing  primer  or  finish)  is 
found  during  any  inspection  per  this 
paragraph,  before  further  flight,  replace  the 
affi'c  ted  hinge  plate  with  a  new.  improved 
hinge  plate,  and  modif%  the  elevator  upper 
skin,  the  upper  and  lower  hinge  covers,  and 
the  upper  and  lower  closure  panels,  as 
applicable,  per  the  service  bulletin,  except  as 
provided  by  paragraph  (c)  of  this  AD.  Such 
replacement  and  modification  ends  the 
repetitive  inspe<:tions  for  the  replaced  hinge 
plate. 

Note  2:  For  the  purposes  of  this  .^U.  a 
detailed  visual  inspe<:tion  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 


supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifv'ing  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

New  Requirements  of  This  AD 

Replacement  of  Hinge  Plates 

(b)  Before  the  accumulation  of  15.000  total 
flight  cycles,  or  within  5  years  since  the 
airplane's  date  of  manufacture,  whichever 
occurs  first:  Replace  the  elevator  hinge  plates 
at  hinges  3.  4,  5,  6,  7,  and  8.  with  new. 
improved  hinge  plates:  per  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-55-1067,  dated  October 
19,  2000.  except  as  provided  by  paragraph  (c) 
of  this  AD.  The  replacement  includes 
modification  of  the  elevator  upper  skin,  the 
upper  and  lower  hinge  covers,  and  the  upper 
and  lower  closure  panels,  as  applicable. 
Doing  this  replacement  ends  the  repetitive 
inspections  required  by  this  AD. 

Exception  to  Service  Bulletin  Instructions: 
Wear  Limits 

(c)  During  the  replacement  of  elevator 
hinge  plates  per  paragraph  (a)  or  (b)  of  this 
AD.  where  Boeing  Service  Bulletin  737-55- 
1067,  dated  October  19,  2000,  specifies  to 
contact  Boeing  for  wear  limits,  before  further 
flight,  contact  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO).  F.AA.  or  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager.  Seattle  AGO.  to  make  such 
findings.  For  wear  limits  to  be  approved  by 
the  Manager.  Seattle  AGO.  as  required  bv  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  FYincipal 
Maintenance  Inspe<:tor.  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  ,^D,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (c)  of 
this  AD.  the  actions  shall  be  done  in 
accordan{:e  with  Boeing  Service  Bulletin 
737-55-1067.  dated  October  19.  2000.  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  9.  2001  (66  FR  16116. 
March  23.  2001).  Copies  may  be  obtained 
from  Boeing  Commercial  .Airplane  Group. 
P.O.  Box  3707,  SeaUle.  Washington  98124- 


2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  .\irplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Effective  Dale 

(g)  This  amendment  becomes  effective  on 
December  19,  2001. 

Issued  in  Renton,  Washington,  on 
November  5.  2001. 

Vi  L.  Lipsld. 

Manager.  Transport  Airplane  Directorate, 
Aircmft  Certification  Serv/re. 

(FR  Doc.  01-28295  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  491&-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-01-195] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
New  Rochelle  Hartjor,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporar.-  regulations 
governing  the  operation  of  the  Glen 
Island  Bridge,  mile  0.8.  across  the  New 
Rochelle  Harbor  at  New  Rochelle,  New 
York  This  temporal^-  final  rule  allows 
the  bridge  to  remain  in  the  closed 
position  from  7  a.m.  on  November  26. 
2001  through  5  p.m  on  Apnl  26.  2002 
This  action  is  necessarv  to  facilitate 
electrical  and  mechanical  repairs  at  the 
bridge. 

DATES:  This  temporarv'  final  rule  is 
effective  from  November  26,  2001 
through  April  26.  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue.  Boston.  Massachusetts,  02110. 
7  a.m.  to  3  p  m  .  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  i.^  f61~;  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
loe  Schmied.  Project  Officer.  First  Coast 
Guard  District,  at  (212!  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 

proposed  rulemaking  (NTRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  notice 
of  proposed  rulemaking  (NPRJM)  This 
closure  is  not  expected  to  have  a 
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significant  impact  on  navigation. 
Known  waterway  users  have  been 
notified  of  the  closure  date  and  none 
objected.  Vessel  traffic  on  New  Rochelle 
Harbor,  during  the  effective  period  of 
the  rule,  is  comprised  of  recreational 
vessels  only,  which  may  use  an 
alternate  route  to  open  water,  while  the 
bridge  is  in  a  closed  position  for  repairs. 
Accordingly,  an  NPRM  was  considered 
unnecessary. 

Moreover,  the  delay  inherent  in  the 
NPRM  process  is  considered  contrary  to 
the  public  interest.  The  existing 
electrical  and  mechanical  equipment  at 
the  bridge  was  installed  in  1927.  The 
bridge  owner  can  no  longer 
satisfactorily  maintain  this  equipment 
in  reliable  operable  condition  due  to  its 
age  and  the  difficulty  in  obtaining 
replacement  parts.  The  prompt 
commencement  of  the  electrical  and 
mechanical  repairs  is  necessary  to 
assure  safe  reliable  operation  of  the 
bridge 

Background  and  Purpose 

The  Glen  Island  Bridge,  mile  0.8.  has 
a  vertical  clearance  of  13  feet  at  mean 
high  water  and  20  feet  at  mean  low 
water  in  the  closed  position.  The 
current  operating  regulations  listed  at  33 
CFR  117  802.  require  the  bridge  to  open 
on  signal;  except  that,  from  May  1  to 
October  31.  midnight  to  6  a.m.,  a  two- 
hour  advance  notice  is  required  for 
bridge  openings  and  from  November  1 
through  April  30.  from  8  p.m.  to  8  a.m., 
a  twenty-four  hours  advance  notice  is 
required  for  bridge  openings. 

The  bridge  owner,  Westchester 
Department  of  Public  Works,  requested 
a  temporary  change  to  the  operating 
regulations  governing  the  Glen  Island 
Bridge  to  allow  the  bridge  to  remain  in 
the  closed  position  from  7  a.m.  on 
November  26.  2001  through  5  p.m.  on 
April  26,  2002.  to  facilitate  electrical 
and  mechanical  repairs  at  the  bridge. 

New  Rochelle  Harbor  is  used 
exclusively  by  recreational  vessels.  All 
ioiown  recreational  boating  facilities 
and  interested  parties  were  contacted 
regarding  this  necessary  closure  for 
bridge  maintenance.  No  objections  were 
received  Additionally,  vessels  located 
upstream  from  this  bridge  have  an 
alternate  route  to  open  water;  therefore, 
this  closure  will  not  have  a  significant 
impact  on  vessel  traffic.  The  Coast 
Guard  believes  this  temporary  final  rule 
is  reasonable  and  will  satisf\'  both  the 
needs  of  navigation  and  the  bridge 
owner's  maintenance  schedule. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 


and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  mariners  can 
take  an  alternate  route  during  this 
bridge  closure. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  temporary  final  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  mariners  can  take  an  alternate  route 
during  this  bridge  closure. 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
Section  2.B.2.,  Figure  2-1,  paragraph 
(32)(e),  of  Commandant  Instruction 
M16475.1C,  this  temporary  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 


Determination"  is  not  required  for  this 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  46:  33 
CFR  1.05-l(g):  section  1 17.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Slat.  5039. 

2.  From  November  26.  2001,  through 
April  26,  2002.  in  S  117.802,  paragraph 
(a)(2)  is  suspended  and  paragraph  (a)(3) 
is  temporarily  added  to  read  as  follows; 

§  11 7.802     New  Rochelle  Hart>or. 


(3)  The  Glen  Island  Bridge  need  not 
open  for  the  passage  of  vessel  traffic 
from  November  26,  2001.  through  April 
26,  2002. 
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Dated:  October  25,  2001. 
G.N.  Nacxara, 

Rear  Admiral,  U.S.  Ccxist  Guard,  Commander, 

First  Coast  Guard  District. 

(FR  Doc.  01-28370  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  4910-15-U 


POSTAL  SERVICE 

39  CFR  Part  111 

Delivery  of  Mail  to  a  Commercial  Mail 
Receiving  Agency 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  section 
D042.2.0  of  the  Domestic  Mail  Manual 
(DMM)  by  adding  section  D042.2.8  to 
provide  procedures  to  identify  when  an 
office  business  center  (OBC)  or  part  of 
its  operation  is  considered  a  commercial 
mail  receiving  agency  (CMRA)  for  postal 
purposes. 

EFFECTIVE  DATE:  December  14.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Love,  703-292-3743 
SUPPLEMENTARY  INFORMATION:  On  lulv 
11.  2001,  the  Postal  Service  published 
in  the  Federal  Register  a  proposed  rule 
to  add  section  D042.2.8  to  the  Domestic 
Mail  Manual  (66  FR  36224-362260).  In 
order  to  accommodate  requests  for 
additional  time,  the  Postal  Service 
extended  the  comment  period  to 
September  17.  2001  (66  FR  40663- 
40664).  The  proposed  rule  provided 
procedures  to  identify'  when  an  office 
business  center  (OBC)  (sometimes  called 
corporate  executive  center)  or  part  of  its 
operation  is  considered  a  commercial 
mail  receiving  agency  (CMRA).  for 
postal  purposes. 

Background  Summary 

It  is  expected  that  this  notice  of 
proposed  rulemaking  (NPRM)  will  be 
the  culmination  of  an  effort  by  the 
Postal  Ser\'ice  to  update  and  clarifv  its 
standards  concerning  the  deliver)  of 
mail  to  CMRAs  The  Postal  Service  has 
long  had  rules  applicable  to  CMRAs. 
Approximately  5  years  ago.  following 
reviews  demonstrating  confusion 
regarding  some  of  the  standards  and 
noncompliance  in  some  instances,  the 
Postal  Service  reviewed  the  standards 
and  provided  useful  clarifications  and 
modifications  consistent  with  changes 
in  the  nature  of  the  industn,-  and  the 
needs  of  postal  customers.  The  initial 
revisions  were  published  in  the  Federal 
Register  (64  FR  14385-14391)  on  March 
25,  1999. 

Traditional  CMRAs  provide,  as  a 
principal  service,  mail  receipt  services 
for  their  customers.  Thus,  they  provide 


a  mailing  address  and  customers  either 
pick  up  mail  at  an  assigned  "private 
mailbox"  provided  at  the  physical 
location  of  the  CMRA,  or  they  have  the 
mail  re-mailed  to  their  actual  address  or 
another  address  they  supplv  to  the 
CMRA.  The  Postal  Ser\-ice  has  long 
required  that  individuals  or  businesses 
desiring  the  Postal  Ser\nce  to  deliver 
their  mail  to  a  CMRA  fill  out  a  postal 
form  (PS  Form  1583,  Application  for 
Delivery  of  Mail  Through  Agent) 
authorizing  deliver,-  by  the  Postal 
Service.  As  part  of  this  process.  CMRAs 
have  long  been  required  to  verif\-  the 
party's  identity.  .Additionally.  CMRAs 
have  also  been  required  to  register  with 
their  local  Post  Office  Among  other 
things,  the  initial  .N'PRM  clarified  these 
requirements.  As  part  of  its  efforts,  the 
Postal  Ser\'ice  also  updated  PS  Form 
1583  and.  for  the  first  time,  provided  a 
standard    registration"  form  (PS  Form 
1583-.'\.  .\pplication  to  Act  as  a 
Commercial  Mail  Receiving  Agency)  for 
CMRAs. 

The  initial  NPRM  (64  FR  14385- 
14391).  along  with  modifications  that 
followed,  addressed  other  issues.  For 
example,  based  on  privacv  concerns 
expressed  by  some  customers, 
particularly  those  working  out  of  their 
homes  and  domestic  violence  victims, 
the  Postal  Ser\ice  modified  existing 
rules  to  limit  the  release  of  information 
(65  FR  3857-3859)  The  Postal  Service 
also  clarified  the  responsibilitv  of 
CMRAs  to  re-mail  mail  addressed  to 
former  clients,  significantly  reducing 
the  length  of  that  obligation.  The  Postal 
Service  also  adopted  addressing 
standards  for  CMRA  addresses;  no 
specific  postal  standards  previouslv 
existed  Nothing  in  CMR.A  regulations 
had  prohibited  CMR.^  customers  from 
citing  the  "PMB"  (private  mailbox) 
number  assigned  by  the  CMR,'\  as  a 
"suite."  even  though  this  may  have  led 
some  correspondents  to  believe  the 
CMRA  customer  to  be  located  at  a 
physical  office  at  the  CMRA  street 
address.  Under  the  new  standard. 
CMRA  customers  are  now  given  the 
option  of  using  "PMB"  or  the  alternative 
"#"  sign  to  designate  the  private 
mailbox  assigned  by  the  CMRA. 

As  the  Postal  Ser\'ice  has  become 
aware.  CMRA-type  ser\ices  are  now 
offered  by  businesses  othor  than 
traditional  CMRAs.  These  businesses 
may  primarily  offer  services  other  than 
CMR.A  services,  but  as  an  additional 
business  also  offer  CMRA  services.  For 
example,  some  firms  offering  storage 
units  may  also  erect  mailboxes  and 
provide  mail  receipt  services  to  some  of 
their  customers  The  CMRA  rules  are 
applicable  to  all  businesses  that  provide 
agent-mailing  ser\'ices  to  their 


customers,  whether  or  not  the  "CMRA" 
label  is  used  to  describe  the  business. 
Customers  of  those  businesses  that 
receive  CMRA-type  senices  are 
required  to  follow  the  same  procedures 
as  CMR,\  customers. 

.■\n  OBC  is  another  tvpe  of  business 
that  may  provide  CMR-A-type  services  to 
some  customers  Generally.  OBCs 
provide  private  office  space  for 
customers  along  with  other  business 
support  services.  However,  some  OBCs 
have  customers  who  do  not  rent  private 
office  space,  but  only  use  the  OBC  for 
mail  receipt  (and  sometimes  other 
business  support  ser\'ices  as  well). 
These  customers  may  rent  meeting 
rooms  or  offices  from  the  OBC  on  an  as- 
needed  basis  Other  customers  mav  rent 
pnvate  office  space  on  a  part-time  basis. 
These  customers  generally  are  not 
assigned  a  specific  private  office  for 
their  use.  but  are  assigned  to  use  one  of 
the  open  private  offices  in  the  OBC 
when  they  choose  to  use  their  allotted 
time.  Customers  using  private  offices  on 
a  full-  or  part-time  basis  also  receive 
mail  at  the  OBC  address  The  policy  of 
the  Postal  Service  has  long  been  that 
OBCs  who  offer  and  OBC  customers 
who  receive  CMRA-type  ser\'ice  should 
follow  the  same  procedures  as  CMRAs 
and  CMRA  customers  However,  the 
Postal  Ser\'ice  had  not  published  clear 
guidelines  in  this  area.  During  its  review 
of  the  CMRA  standards,  the  Postal 
Ser\'ice  was  asked  to  publish  such 
guidelines. 

Before  formally  proposing  such  rules. 
the  Postal  Service  asked  interested 
parties  for  their  views.  Some  principles 
appear  relatively  clear.  OBC  customers 
who  rent  private  office  space  on  a  full- 
time  basis  should  not  be  considered 
CMRA  customers.  Although  they  do 
receive  mail  at  the  OBC  address,  that  is 
incidental  to  their  tenancy.  In  contrast, 
OBC  customers  who  contract  for  mail 
and  other  business  support  sen'ices  and 
are  not  physically  located  at  the  OBC 
address  should  be  treated  as  CMR,^ 
customers  The  difficult  question  is  the 
treatment  of  OBC  customers  who 
contract  for  private  office  space  on  a 
part-time  basis,  for  example,  what  part- 
time  customers  should  be  treated  as 
CMR^A  customers  for.postal  puT)oses? 
The  Postal  Sen'ice  does  not  believe  that 
all  part-time  customers  should  be 
considered  CMRA  customers.  However, 
as  the  right  to  occupy  space  decreases, 
the  Postal  Service  believes  that,  at  some 
point,  mail  service  becomes  a  primar\' 
service  for  the  customer  rather  than 
incidental  to  occupancy  of  private  office 
space. 

The  purpose  of  the  Postal  Service's 
rulemaking  efforts  concerning  OBCs  was 
to  provide  guidance  when  an  OBC  or  a 
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part  of  its  operation  is  considered  a 
CMRA  for  the  purpose  of  postal 
standards.  During  the  discussions  held 
before  rules  were  formally  proposed, 
interested  parties  suggested  that  the  test 
be  based  on  the  existence  of  a  right  to 
occupy  private  office  space  at  the  OBC. 
The  test  also  included  the  payment  of  a 
monthly  fee  of  at  least  Si  25  for  private 
office  occupancy  and  a  listing  in  the 
office  directory,  if  available,  and 
conference  rooms  and  other  business 
support  services  on  demand.  The  Postal 
Service  published  this  as  a  proposed 
test  in  the  Februarv  2.  2000.  Federal 
Register  (65  PR  4918)  However,  based 
on  the  comments  received,  many  of 
which  criticized  the  S125  test,  the  Postal 
Service  determined  to  revise  its  NPRM. 
Again,  the  Postal  Service  discussed  the 
issue  with  interested  parties  and  an 
attempt  was  made  to  attain  a  consensus 
ba.sed  on  the  number  of  private  office 
hours  for  which  the  OBC  customer 
contracted  Some  parties  wanted  a 
relatively  low  number  and  others,  a 
higher  number  No  consensus  was 
reached.  Accordingly,  the  Postal  Service 
published  a  revised  MPRNl. 

Discussion  of  Comments  Received 

Comments  on  the  NPRM  were  due  on 
or  before  August  10.  2001.  At  the 
request  of  a  commenter  representing  the 
OBC  industry  (and  echoed  by  several 
other  commenters).  the  Postal  Ser\'ice 
reopened  the  public  comment  period 
with  written  comments  due  on  or  before 
September  17.  2001  {66  PR  40663- 
40664).  The  Postal  Service  received  a 
total  of  1 1 7  comments.  Of  the  total 
comments.  64  were  from  individual 
owners  or  officers  of  OBCs.  41  from 
OBC  customers,  one  from  the  OBC 
industry  association,  and  one  from  a 
not-for-profit  membership  organization. 
These  comments  were  largely  identical 
in  content  and  format,  and  generally 
opposed  the  NPRM  asserting  that  OBC 
pcUl-time  customers  should  not  be 
considered  as  CMRA  customers.  The 
Postal  Senice  received  10  comments 
that  generally  opposed  the  NPRM 
asserting  that  exemption  from  CMRA 
rules  should  only  be  for  those  OBC 
customers  that  occupy  private  office 
space  and  physically  conduct  business 
at  the  address  indicated.  CMRA  owners, 
franchisers,  the  CMRA  industry 
association,  a  Member  of  Congress,  and 
the  National  Association  of  Attomevs 
General,  representing  48  states  and  the 
District  of  Columbia  and  Puerto  Rico, 
submitted  these  comments  A  number  of 
comments  also  appeared  to  include 
views  on  the  CMRA  rules  that  were 
previously  adopted.  These  comments 
are  outside  the  scope  of  this  NPRM. 


As  foreshadowed  in  some  of  the 
preproposal  discussions  described 
above,  there  was  no  dominant  view 
expressed  by  the  commenters.  While  all 
were  critical  of  the  NPRM  to  some 
extent,  there  was  no  consensus  as  to  the 
preferred  change.  That  is.  some  urged  a 
test  so  that  fewer  OBC  customers  would 
be  considered  CMRA  customers  for 
postal  purposes,  while  others  urged  a 
test  so  that  more  OBC  customers  would 
be  considered  CMRA  customers.  If 
anything,  the  NPRM  appeared  to 
constitute  a  middle  ground  among  the 
commenters. 

View — Fewer  OBC  Customers 
Considered  as  CMRA  Customers 

Commenters  opposed  to  consideration 
of  OBC  customers  as  CMRA  customers 
rely  on  the  assertion  that  the  North 
American  Industry  Classification 
System  (NAICS)  classifies  the  OBCs  and 
CMRAs  with  different  industry  codes. 
They  believe  this  defines  the  two  as 
fundamentally  different  types  of 
businesses.  Also,  some  commenters 
suggested  that,  in  economic  terms,  the 
Postal  Service  is  attempting  to  bias 
competition  in  a  market  broader  than 
mail  receipt. 

The  Bureau  of  Census  uses  the  NAICS 
in  economic  surveys  to  collect  data 
about  business  activity.  The  NAICS 
separates  businesses  within  a  primary 
industrial  activity  and  collects  data  on 
the  number  of  establishments, 
employment,  payroll,  sales,  receipts,  or 
shipments  within  that  segment. 

The  NPRM  does  not  attempt  to 
classify'  an  OBC  and  a  CMRA  as  the 
same  type  of  business,  nor  does  it 
classif\-  all  OBC  customers  as  CMRA 
customers.  Rather,  the  NPRM  is  based 
on  the  principal  that  persons  receiving 
similar  services  should  be  treated  in  a 
similar  manner  under  our  standards, 
regardless  of  the  label  placed  on  the 
business  providing  the  service. 

One  commenter  stated  that  "USPS 
initiated  the  extension  of  the  CMRA 
regulations  to  OBC  operations  at  the 
behest  of  the  mail  and  package  stores 
within  the  scope  of  its  initial  NPRM." 
The  commenter  also  suggested  that  the 
purpose  of  the  NPRM  is  to  protect  the 
competitive  interests  of  CMRA  stores, 
including  the  operations  of  the  Postal 
Service  subject  to  the  CMRA 
regulations. 

It  is  hardly  surprising  that  comments 
from  the  OBC  industry  would  seek  to 
ser\'e  the  economic  interests  of  OBCs. 
just  as  it  is  no  surprise  that  comments 
from  the  CMRA  industry  sought  to 
protect  its  economic  interests.  There  is 
nothing  improper  in  this.  Indeed,  such 
comments  are  extremely  useful  to  the 
rulemaking  process  by  ensuring  that  the 


Postal  Service  understands  the  potential 
consequences  of  any  rules.  As  the  Postal 
Service  has  made  clear  throughout  this 
rulemaking  process,  the  final  rules  seek 
to  balance  numerous  interests.  These 
include  both  economic  and  consumer 
interests,  represented  by  diverse  parties 
such  as  individual  postal  customers  and 
mailers,  domestic  violence  victims, 
businesses  of  all  sizes.  OBCs.  CMRAs. 
and  law  enforcement  entities.  No  group 
has  been  favored  in  this  process 

It  is  also  important  to  note  that, 
contrary  to  the  apparent  belief  of  these 
commenters,  Post  Office  box  service  is 
not  subject  to  CMR.\  regulations. 
However,  the  CMRA  regulations  were 
designed  using  current  Post  Office  box 
regulations  and  are  similar.  Both  sets  of 
standards  were  designed  to  serve 
consumer  protection  interests.  During 
the  CMRA  rulemaking  process,  we 
revisited  the  Post  Office  box  regulations 
and  made  revisions  to  enhance 
protection  for  the  American  public. 

Other  commenters  observed  that  they 
may  change  their  agreements  with  OBCs 
from  year  to  year  and.  under  the  16-hour 
standard,  might  be  considered  OBC 
customers  in  some  years  and  CMRA 
customers  in  others.  They  cited  a 
concern  that  this  might  require  new 
stationery  in  order  for  them  to  comply 
with  addressing  standards.  That  is  not 
the  case  however,  since  they  might  use 
the  alternative  "#"  sign  to  signify  their 
secondary  addresses  in  either  instance. 

One  commenter  asserted  that,  if  his 
corporation  were  deemed  a  CMRA 
customer,  the  state  would  revoke  its 
charter  under  state  law.  Questions 
concerning  eligibility  for  state  charters 
are  a  matter  of  state,  not  postal  law.  and 
the  Postal  Service  has  no  wish  to  be 
involved  in  such  decisions.  States  are 
certainly  not  required,  or  encouraged,  to 
incorporate  postal  standards  into  their 
corporate  laws.  In  this  instance,  the 
rules  in  issue  are  postal  addressing 
standards  that  are  intended  to  enable 
correspondents  to  determine  if  the 
sender  is  physically  located  at  the 
address  provided,  the  Postal  Service 
does  not  take  any  position  on  whether 
a  corporation  considered  as  a  CMRA 
customer  for  purposes  of  postal 
standards  should  be  authorized  to 
receive  a  charter  under  state  laws. 
Rather,  that  question  is  one  that  should ' 
be  decided  by  each  state  and  its  citizens. 

View — More  OBC  Customers 
Considered  as  CMRA  Customers 

The  Postal  Service  received  a 
comment  from  a  state  government 
concerned  that  "State  anti-fraud  efforts 
be  permitted  to  coexist  with  the  Postal 
Service's  CMRA  rules.  '  The  commenter 
asked  the  Postal  Service  to  "expressly 
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take  a  position  that  state  laws  that  are 
more  protective  of  consumers  than  the 
CMRA  rules  are  not  preempted." 
Questions  as  to  whether  postal  statutes 
and  regulations  preempt  state  laws 
ultimately  are  legal  issues  for  decision 
by  appropriate  courts.  Except  to  the 
extent  necessar>  to  fulfill  postal 
responsibilities,  the  Postal  Service  does 
not  desire  to  interfere  with  state 
activities  and  understands  that  state 
statutes  will  not  be  held  preempted  bv 
postal  laws  and  regulations  except  to 
the  extent  that  there  is  a  conflict 
between  them.  United  States  Postal 
Senice  v.  Council  of  Greenburgh  Civic 
Associations.  453  U.S.  114  (1981); 
United  States  v.  City  of  Pittsburg. 
California.  661  F.2d  783  (9th  Cir.  1981). 
We  expect  these  instances  regarding 
state  regulation  of  CMRAs  to  be  rare.  For 
instance,  postal  regulations  provide  that 
CMR.\  customers  use  one  of  these 
options  as  secondary  address 
designations:  "PMB"  or  the  alternative 
'#."  If  a  state  were  to  prescribe  that 
customers  subject  to  its  rules  use  onlv 
one  of  these  options,  that  would  complv 
with  postal  standards.  However,  if  the 
state  were  to  prescribe  that  a  third 
option  be  used  (e.g.  "CMRA  Box"),  that 
would  conflict  with  postal  standards 
and  should  be  preempted. 

Some  commenters  who  urged  that 
more  part-time  OBC  customers  be 
treated  as  CMRA  customers  for  postal 
purposes  stated  that  the  proposed  rule 
places  CMRAs  and  their  customers  at  a 
competitive  disadvantage.  Several 
commenters  pointed  out  that  the  16- 
hour  standard  per  month  represents 
only  2  days  (10  percent)  of  the  standard 
20-day  work  month,  and  that  the  rule 
does  not  require  occupancy,  only 
payment  for  the  right  of  occupancy.  The 
commenters  assert  that  without 
standards  requiring  an  actual  and 
increased  physical  presence  at  the 
location,  it  was  unlikely  that 
individuals  would  be  able  to  find  the 
OBC  customer  at  the  address,  even 
though  their  mailing  address  would 
imply  a  physical  presence  there.  Given 
that,  these  commenters  asserted  that 
there  would  be  little  practical  difference 
between  these  OBC  customers  and  those 
at  CMRAs.  Some  commenters  also 
pointed  out  the  potential  danger  that 
some  customers  seeking  no  more  than 
mail  service  might  be  willing  to  contract 
for  private  office  space  with  the  OBC. 
even  without  any  intent  to  occupy  the 
space.  Finally,  one  commenter  also 
stated  that  the  consequences  of  being 
considered  a  CMRA  customer  (rather 
than  an  OBC  customer)  for  postal 
purposes  are  relatively  light  in  any  case. 

There  likely  is  merit  to  each  of  these 
points.  The  Postal  Service  recognizes 


the  need  to  balance  all  interests  here, 
including  economic,  consumer,  and 
mailer  concerns.  Adopting  occupancy 
standards  and  increasing  the  16-hc)urs 
standard,  although  likely  to  yield  some 
consumer  protection  benefits,  would 
likely  impose  additional  costs  on  OBCs 
and  their  customers  The  Postal  Service 
believes  it  appropriate  to  err  on  the  side 
of  caution  and  has  determined  not  to 
change  these  standards — with  one 
exception.  Section  D042.2.8  031(2)  has 
been  revised  to  make  clear  that 
agreements  for  the  right  to  private  office 
space  at  an  OBC  must  be  made  at  an 
appropriate  market  rate  for  the  location. 
This  is  intended  to  ensure  that 
customers  seeking  CMRA-type  ser\ice 
from  an  OBC  cannot  circumvent  the 
intent  of  these  standards  bv  the 
inclusion,  in  their  service  agreements 
with  the  OBC.  of  a  provision  granting 
them  the  right  to  occupy  office  space  for 
a  nominal  fee. 

To  minimize  implementation  costs  for 
OBCs  and  their  CMRA  customers  to 
comply  with  the  adopted  rules  in 
section  2.8,  2.5  through  2.7.  and  all 
other  applicable  postal  standards,  the 
Postal  Service  has  established  the 
following  timeline  for  compliance  to  the 
rules  by  the  OBC  and  its  CMRA 
customers; 

1.  OBCs  with  CMRA  customers  must 
complete  Form  1583-A  to  register  as  a 
CMRA  and  submit  it  to  their  local  postal 
deliver)-  office  within  30  days  of  the 
effective  date  of  this  rule; 

2.  OBC  customers  considered  CMR.^ 
customers  must  complete  Form  1583 
and  submit  it  to  the  OBC  within  90  days 
of  the  effective  date  of  this  rule;  and 

3.  The  Postal  Serxice  is  extending  the 
deadline  for  compliance  by  OBC  CMRA 
customers  with  section  D042  2.6e. 
addressing  standards,  until  November  1. 
2002  This  allows  OBC  CMRA 
customers  to  advise  correspondents  of 
their  new  address  and  to  deplete 
existing  stationer.'  in  the  ordinary 
course  of  business.  This  timeline  is 
similar  to  that  established  for  CMR.^ 
customers  after  the  earlier  rulemakings. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111.1). 

List  of  Subiects  in  39  CFR  Fart  111 

Postal  Service. 
PART  11 -(—[AMENDED] 

1  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 


Authority:  5  U.S  C.  552(a);  39  U.S.C.  101, 
401.403.  404,  3001-3011.  3201-3219.3403- 
3406.  3621.  5001 

2,  The  Domestic  Mail  Manual  (DMM) 
is  amended  by  revising  module  D  to 
read  as  follows: 

Domestic  Mail  Manual  (DMNf) 


D  Deposit,  Collection,  and  Delivery 


DOOO  Basic  Information 


D040  Delivery  of  Mail 


D042  Conditions  of  Delivery 


2,0— DELIXTRY  TO  ADDRESSEE'S 
AGENT 

[Add  new  2.8  to  read  as  follows] 

2.8    OBC  Acting  as  a  CMR.^ 

The  procedures  for  an  office  business 
center  (OBC)  or  part  of  its  operation 
acting  as  a  commercial  mail-receiving 
agency  (CMRA)  for  postal  purposes  are 
as  follows: 

a  An  OBC  is  a  business  that  operates 
primarily  to  provide  private  office 
facilities  and  other  business  support 
ser\ices  to  individuals  or  firms 
(customers)  OBCs  receive  single  point 
delivery    OBC  customers  that  receive 
mail  at  the  OBC  address  will  be 
considered  CMR.\  customers  for  postal 
purposes  under  the  standards  set  forth 
in  b.  Parties  considered  CMRA 
customers  under  this  provision  must 
comply  with  the  standards  set  forth  in 
2.5  through  2.7  An  OBC  must  register 
as  a  CMR.^  by  completing  PS  Form 
1583-A.  Application  to  Act  as  a 
Commercial  Mail  Receiving  Agencv.  and 
comply  with  all  other  CMRA  standards 
if  one  or  more  customers  receiving  mail 
through  its  address  is  considered  a 
CMRA  customer 

b  An  OBC  customer  is  considered  to 
be  a  CMR.\  customer  for  postal 
purposes  if  its  written  agreement  with 
the  OBC  provides  for  mail  service  only 
or  mail  and  other  business  support 
services  (without  regard  for  occupancy 
or  other  ser\ices  that  the  OBC  might 
provide  and  bill  separately) 
Additionally,  an  OBC  customer 
receiving  mail  at  the  OBC  address  is 
considered  to  be  a  CMRA  customer  for 
postal  purposes  if  each  of  the  following 
is  true: 

(1)  The  customer's  written  agreement 
with  the  OBC  does  not  provide  for  the 
full-time  use  of  one  or  more  of  the 
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private  offices  within  the  OBC  facility: 
and 

(2)  The  (ustumer's  written  agreement 
with  the  OBC  does  not  provide  all  of  the 
following: 

(A)  The  use  of  one  or  more  of  the 
private  offices  within  the  facility  for  at 
least  16  hours  per  month  at  market  rate 
for  the  location; 

(B)  Full-time  receptionist  service  and 
live  personal  telephone  answering 
service  during  normal  business  hours 
and  voice  mail  ser\ice  after  hours; 

(C)  A  listing  in  the  office  director\',  if 
available,  in  the  building  in  which  the 
OBC  is  located;  and 

(D)  Use  of  conference  rooms  and  other 
business  services  on  demand,  such  as 
secretarial  services,  word  processing, 
administrative  ser\'ices.  meeting 
planning,  travel  arrangements,  and 
videoconferencing. 

c.  Notwithstanding  any  other 
standards,  a  customer  whose  written 
agreement  provides  for  mail  services 
only  or  mail  and  other  business  support 
services  will  not  be  considered  an  OBC 
customer  (without  regard  for  occupancy 
or  other  services  that  an  OBC  may 
provide  and  bill  for  on  demand). 

d.  The  Postal  Ser\ice  may  request 
from  the  OBC  copies  of  written 
agreements  or  any  other  documents  or 
information  needed  to  determine 
complianc  e  with  these  standards. 
Failure  tn  provide  requested  documents 
or  information  might  be  basis  for 
suspending  deliver*'  service  to  the  OBC 
under  the  procedures  set  forth  in  2.6f 
through  h. 
***** 

Notice  of  issuance  of  the  transmittal 
letter  will  be  published  in  the  Federal 
Register  as  provided  by  39  CFR  111.3. 

Stanley  F.  Mires, 

L.hiii  lA)unsfl.  Legislative. 

|FR  Do(    01-28547  Filed  11-13-01;  8:45  ami 

BtLLING  CODE  T710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[TN-T5-2001-04:  FRL-7103-2) 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permit  Programs; 
Tennessee  and  Memphis-Shelby 
County 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  full  approval. 


summary:  EPA  is  promulgating  full 
approval  of  the  operating  permit 
programs  of  the  Tennessee  Department 


of  Environment  and  Conservation  and 
the  Memphis-Shelby  County  Health 
Department.  These  programs  were 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary'  sources  and  to  certain 
other  sources  within  the  permitting 
authorities'  jurisdiction.  EPA  granted 
interim  approval  to  the  Tennessee  and 
Memphis-Shelby  County  operating 
permit  programs  on  [uly  29.  1996. 
Tennessee  and  Memphis-Shelby  County 
revised  their  programs  to  satisfy  the 
conditions  of  the  interim  approval  and 
EPA  proposed  full  approval  in  the 
Federal  Register  on  March  20.  2001. 
Because  EPA  received  adverse 
comments  on  the  proposed  action,  this 
action  responds  to  those  comments  and 
promulgates  final  full  approval  of  the 
Tennessee  and  Memphis-Shelby  County 
operating  permit  programs. 
EFFECTIVE  DATE:  November  30.  2001. 
ADDRESSES:  Copies  of  the  Tennessee  and 
Memphis-Shelby  County  submittals  and 
other  supporting  documentation  used  in 
developing  the  final  full  approval  are 
available  for  inspection  during  normal 
business  hours  at  EPA  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street.  SW. 
Atlanta.  Georgia  30303-8960.  Interested 
persons  wanting  to  examine  these 
documents,  which  are  contained  in  EPA 
docket  file  numbered  TN-T5-2001-01 . 
should  make  an  appointment  at  least  48 
hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Pierce.  Regional  Title  V  Program 
Manager.  Air  Planning  Branch,  EPA,  61 
Forsvth  Street,  SW,  Atlanta,  Georgia 
30303-6960,  (404)  562-9124,  or 
pierce. kim®epa. gov/. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit 
program? 

VVhy  is  EPA  taking  this  action? 

What  were  the  concerns  raised  by  the 
commenters? 

What  is  involved  in  this  final  action? 

What  is  the  effective  date  of  EPA's  full 
approval  of  the  Tennessee  and 
Memphis-Shelby  County  title  V 
operating  permit  programs? 

What  Is  the  Operating  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  title  V  operating  permit  programs, 
the  permitting  authorities  require 
certain  sources  of  air  pollution  to  obtain 


permits  that  contain  all  applicable 
requirements  under  the  CAA.  The  focus 
of  the  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document  By 
consolidating  all  of  the  applicable 
requirerhents  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  the  title  V 
program  include:  "major"  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA"s 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
operating  permits.  Examples  of  major 
sources  include  those  that  have  the 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds 
(VOCs).  carbon  monoxide,  lead,  sulfur 
dioxide,  nitrogen  oxides  (NO\).  or 
particulate  matter  (PMn,);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  vear  or  more  of 
VOCs  or  NOx 

Why  Is  EPA  Taking  This  Action? 

Where  a  title  V  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70,  EPA  granted  interim  approval 
contingent  on  the  state  revising  its 
program  to  correct  the  deficiencies. 
Because  the  Tennessee  and  Memphis- 
Shelby  County  operating  permit 
programs  substantially,  but  not  fully, 
met  the  requirements  of  part  70,  EPA 
granted  interim  approval  to  each 
program  in  a  rulemaking  published  on 
July  29,  1996  (61  FR  39335).  The  interim 
approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  Tennessee  and  Memphis-Shelby 
County  programs  to  receive  full 
approval.  Interim  approval  of  these 
programs  expires  on  December  1,  2001, 
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Tennessee  and  Memphis-Shelby 
County  fulfilled  the  conditions  of  the 
interim  approval  and  EPA  published  a 
direct  final  notice  (66  FR  15680.  March 
20.  2001)  to  hilly  approve  their 
operating  permit  programs.  However, 
adverse  comments  were  received  in 
response  to  the  companion  proposal 
notice  that  was  also  published  on  March 
20.  2001.  so  the  direct  final  rule  was 
withdrawn  (see  66  FR  24061.  Mav  11. 
2001). 

What  Were  the  Concerns  Raised  by  the 
Commenters? 

EPA  received  three  comment  letters 
during  the  public  comment  period.  The 
National  Parks  Conservation 
Association  (NPCA)  submitted  two 
letters,  dated  April  19.  2001  and  June 
11.  2001.  The  Tennessee  Vallev 
Authority  (TVA)  also  submitted  a  letter 
on  lune  11.  2001.  Copies  of  these  letters 
are  included  in  the  docket  file 
maintained  at  the  EPA  Region  4  office. 

1.  Letter  From  NPCA  Dated  April  19. 
2001. 

In  its  April  letter.  NPCA  raised  five 
issues  regarding  EPA's  proposed  full 
approval  of  the  Tennessee  operating 
permit  program.  The  first  issue 
concerned  EPA's  failure  to  extend  the 
public  comment  period  for  the  proposed 
rulemaking  published  on  March  20, 
2001,  During  the  initial  30-day  public 
comment  period.  NPCA  submitted  a 
Freedom  of  Information  Act  request  to 
EPA  for  information  they  believed  to  be 
necessar\'  for  their  preparation  of 
comments  on  the  proposed  action. 
Because  NPCA  did  not  receive  all  of  the 
desired  information  until  the  last  day  of 
the  public  comment  period,  thev 
r€?quested  an  extension  in  order  to 
review  the  information  and  prepare 
comments.  In  response  to  this  request. 
EPA  published  a  notice  (66  FR  24084) 
on  May  11.  2001,  reopening  the  public 
comment  period  for  an  additional  30 
days. 

The  second  issue  concerned  EPA's 
incorrect  identification,  in  the  direct 
final  notice  published  on  March  20. 
2001.  of  Paragraph  1200-3-20-06(5)  of 
the  Tennessee  Air  Pollution  Control 
Regulations  as  part  of  the  federallv 
approved  Tennessee  State 
Implementation  Plan  (SIP).  Paragraph 
1200-.3-2O-.06(5)  states  that  "  |w|here 
violations  are  determined  from  properlv 
certified  and  operating  continuous 
emission  monitors,  no  notice  of 
violation(s)  will  be  automatically  issued 
unless  the  specified  de  minimis  levels 
are  exceeded."  EPA  concurs  with 
NPCA's  comment  and  clarifies  in  this 
action  that  Paragraph  1200-3-20-06(5) 
is  not  part  of  the  current  Tennessee  SIP. 


As  a  third  issue.  NPCA  further 
requested  that  if  EPA  ever  acts  to 
approve  Paragraph  1200-3-20-06(5)  as 
part  of  the  Tennessee  SIP,  then  it  should 
be  confirmed  that  this  rule  does  not 
excuse,  provide  an  affirmative  defense 
for,  or  automatically  exempt  any  excess 
emissions.  The  NPCA  maintained  that 
Paragraph  1200-3-20-06(5)  should 
apply  only  to  the  State's  SlP-approved 
obligation  to  automatically  issue  a 
notice  of  violation  for  excess  emissions. 
These  comments,  however,  fall  outside 
the  scope  of  this  rulemaking  because 
EPA  is  not  taking  action  on  Paragraph 
1200-3-20-06(5).  Tennessee  has 
submitted  Paragraph  1200-3-20-06(5) 
as  a  SIP  revision  and  EPA  will  address 
NPCA's  comments  when  it  takes  SIP 
rulemaking  action. 

The  fourth  issue  raised  by  NPCA 
involved  the  inclusion  of  Paragraph 
1200-3-20-06(5)  in  Tennessee's  title  V 
operating  permit  program  even  though  it 
had  not  been  approved  into  the  SIP,  Part 
70.  however,  onlv  requires  that  program 
requirements  be  enforceable  as  a  matter 
of  state  law,  not  that  they  be  approved 
into  the  SIP  prior  to  incorporation  into 
a  title  V  program.  Moreover,  since  there 
are  no  federal  requirements  for 
including  excess  emissions  regulations 
(such  as  Tennessee's  Chapter  1200-3- 
20)  in  title  V  programs,  the  State  sent  a 
letter  to  EPA.  dated  October  16.  2001, 
voluntarily  requesting  that  Chapter 
1200-3-20  be  withdrawn  from  its  title 
V  program.  This  action  acknowledges 
withdrawal  of  Chapter  1200-3-20  from 
Tennessee's  title  V  program.  For  the 
record.  Memphis-Shelby  Countv  has 
never  submitted  its  excess  emissions 
rule  to  EPA  for  approval  as  part  of  the 
Countv's  operating  permit  program. 

As  the  fifth  issue,  NPCA  further 
contended  that  Tennessee  had  used 
Paragraph  1200-3-20-  06(5)  to  undercut 
the  enforceability  of  permit  limits 
derived  from  applicable  requirements. 
The  NPCA  cited  a  permit  condition  in 
the  title  V  operating  permit  issued  to  the 
TVA  Bull  Run  plant  as  an  example  of 
Tennessee's  use  of  Paragraph  120O-3- 
20-.06(5)  to  weaken  an  opacitv 
standard,  and  NPCA  requested  EPA  to 
require  that  Tennessee  withdraw  Rule 
1200-3-20-06  from  its  f)perating 
permit  program.  As  discussed  above,  the 
State  sent  a  letter  to  EPA  on  October  16. 
2001.  voluntarily  requesting  that 
Chapter  1200-3-20  be  withdrawn  from 
its  title  V  program.  This  action 
acknowledges  the  withdrawal. 

Tennessee's  withdrawal  of  Chapter 
1200-3-20  from  its  operating  permit 
program  does  not  substantively  affect 
the  use  of  the  permit  language  that 
NPCA  believes  is  problematic. 
Specifically.  NPCA  is  concerned  about  a 


provision  in  the  T\'A  Bull  Run  title  V 

permit  stating  that  no  automatic  notice 
of  violation  shall  be  issued  if  the  plant 
exceeds  the  applicable  opacity  standard 
for  less  than  two  percent  of  the  total 
amount  of  time  it  operates  in  a  calendar 
quarter.  The  permit  condition  further 
states  that  "(wlritten  responses  to  the 
quarterly  reports  of  excess  emissions 
shall  constitute  prima  facie  evidence  of 
compliance  with  the  applicable  visible 
emission  standard,"  The  NPCA  believes 
that  this  permit  condition  not  onlv 
limits  the  ability  of  EPA  and  citizens  to 
enforce  permit  conditions  independent 
of  the  State,  but  that  it  excuses  periods 
of  excess  emissions  of  up  to  two  percent 
of  the  operating  time  in  a  calendar 
quarter  from  being  violations  of  the 
applicable  20  percent  visible  emission 
standard.  Furthermore.  NTCA  believes 
that  such  a  provision  violates  EPA's 
policy  of  not  approving  the  use  of 
"director's  discretion." 

EPA  disagrees  with  NTCA's 
interpretations  of  the  provision  in  the 
TVA  Bull  Run  title  V  permit.  The 
condition  stating  that  "no  notice  of 
violation  shall  be  automatically  issued 
*   *   *"  refers  to  the  automatic  issuance 
provision  in  Rule  1200-3-20-06.  which 
notifies  the  regulated  communitv  how 
Tennessee  will  proceed  when  it  receives 
monitoring  information  demonstrating 
that  a  violation  has  occurred.  Neither 
the  permit  term  or  the  underlying 
regulation  stipulate  that  the  Director 
may  excuse  excess  emissions.  Paragraph 
1200-3-20-06(5)  clearly  states  that 
'"Where  the  violations  are  determined 
from  properly  certified  and  operated 
continuous  emission  monitors,  no 
notice  of  violation(s)  will  be 
automatically  issued  unless  the 
specified  de  minimis  emission  levels  are 
exceeded."  The  regulation  stipulates 
that  all  excess  emissions  be  viewed  as 
violations  of  the  applicable  opacity 
standard  Such  treatment  is  consistent 
with  EPA's  policy  as  articulated  in  the 
November  2.  1999.  guidance 
memorandum  entitled  "State 
Implementation  Plans  (SIPs):  Policy 
Regarding  Excess  Emissions  During 
Malfunctions.  Startup,  and  Shutdown." 
EPA  does  not  believe  that  Tennessee 
can  use  the  language  in  the  T\'A  Bull 
Run  permit,  or  in  the  underlying 
regulation,  to  excuse  violations  at  the 
facility.  Moreover,  as  stated  previouslv, 
EPA  is  not  taking  action  on  Rule  1200^ 
3-20-06  in  this  rulemaking.  EPA  will, 
however,  continue  to  monitor  the  State's 
use  of  Rule  1200-3-20-06  in  permits  to 
ensure  that  violations  are  not  excused. 

Furthermore,  EPA  does  not  believe 
that  the  language  in  the  TVA  Bull  Run 
permit  regarding  Tennessee's  findings  of 
compliance  restricts  the  ability  of  EPA 
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and  citizens  under  the  CAA  to 
independently  enforce  title  V  operating 
permit  limitations  and  conditions,  or  to 
call  into  question  the  State's  analyses. 
Tennessee  is  thn  primary  enforcement 
authority  of  the  title  \'  operating  permit 
program  in  the  state,  as  evidenced  by 
EPA's  interim  approval  of  the  State's 
program  (61  FR  39335.  luly  29.  1996) 
and  this  final  full  approval.  Tennessee's 
properly  conducted  analysis  of  a 
facility's  compliance  status  would  be 
considered  prima  facie  evidence  of  the 
facility's  compliance  status.  Under  the 
CAA,  EPA  or  citizens  may  use  direct 
emissions  monitoring  data  generated  by 
continuous  emission  monitors  (CEMs), 
as  well  as  any  other  credible  evidence, 
to  establish  or  support  an  independent 
effort  to  determine  a  facility's 
compliance  status. 

2.  Letter  From  S'PCA  Dated  June  1 1 , 
2001 

In  the  June  letter.  NPCA  asserted  that 
EPA  cannot  grant  full  approval  to 
Tennessee's  title  V  program  because  the 
State  is  allowed  to  exclude  requirements 
from  operating  permits  that  should 
properly  be  considered  applicable 
requirements  The  NPCA  cited 
Subparagraphs  120O-3-9-.02(ll)(e)2(ii) 
and  1200-3-9-  02(11  )(b)5  of  the 
Tennessee  Air  Pollution  Control 
Regulations  as  allowing  the  unlawful 
exemption  of  applicable  requirements. 
However.  Subparagraph  1200-3- 
9.02(1  l)(e)2(ii)  is  a  verbatim 
incorporation  of  the  federal 
requirement.^  found  in  40  CFR  70.6(b)(2) 
and  EPA  is  not  in  a  position  to  request 
that  Tenness(>e  make  changes  to  a 
regulation  that  tracks  the  equivalent  part 
70  rf'gulation.  EPA  encourages  the 
cr)mmenter  to  provide  input  into  any 
future  federal  rulemaking  process  on 
this  issue. 

Subparagraph  120O-3-9-.02(ll)(b)5, 
on  the  other  hand,  incorporates 
additional  language  beyond  the  federal 
minimum  requirements  found  in  40 
CFR  70  2  for  the  definition  of 
"Applicable  requirement.  "  Tennessee's 
definition  further  specifies  that  "terms 
and  c;onditions  that  do  not  implement 
relevant  requirements  of  the  Federal 
Act"  are  not  considered  applicable 
requirements,  and  NPCA  believes  that 
this  language  could  be  used  to  designate 
conditions  from  state  operating  permits 
as  terms  that  are  not  federally 
enforceable.  EPA  c:oncurs  with  NPCA 
that  it  is  not  clear  why  the  State  added 
this  language.  However,  it  is  consistent 
with  40  CFR  70.6(b)(2)  and 
Subparagraph  1200-3-9-02(1  l)(e)2(ii). 
which  spfK:iries  that     •    •    •  the 
Technical  Secretary  shall  specifically 
designate  as  not  being  federally 


enforceable  under  the  Federal  Act  any 
terms  and  conditions  included  in  the 
permit  that  are  not  required  under  the 
Federal  Act  or  under  any  of  its 
applicable  requirements." 

EPA  does  not  agree  with  NPCA  that 
the  additional  language  in  Subparagraph 
1200-3-9-.02(ll)(b)5,  in  combination 
with  Tennessee's  definition  of 
■'Applicable  requirements,"  gives  the 
State  authority  to  exclude  requirements 
from  operating  permits  that  should  be 
considered  applicable  requirements.  As 
stated  earlier,  the  intent  of  the  title  V 
operating  permit  program  is  the 
consolidation  of  all  federal  applicable 
requirements  for  a  source  in  the 
operating  permit.  All  federal 
requirements  applicable  to  the  source, 
such  as  national  emissions  standards  for 
hazardous  air  pollutants,  new  source 
performance  standards,  and  the 
applicable  requirements  of  SIPs  and 
permits  issued  pursuant  to  permit 
programs  approved  in  the  SIP  ' ,  are 
federally  enforceable  by  EPA  and 
citizens  under  the  CAA.  If  a  state  does 
not  want  a  SIP  provision  or  a  condition 
from  a  permit  issued  pursuant  to  a  SIP- 
approved  program  to  be  federally 
enforceable,  it  must  take  appropriate 
steps,  in  accordance  with  the 
substantive  and  procedural 
requirements  in  title  I  of  the  CAA.  to 
remove  those  conditions  from  the  SIP  or 
the  permit.  If  there  is  no  sucn  removal 
and  the  SIP  provision  or  permit 
condition  is  not  carried  over  to  the  title 

V  operating  permit,  then  that  title  V 
permit  would  be  subject  to  an  objection 
by  EPA  pursuant  to  40  CFR  70.8(c). 

As  part  of  its  oversight  role,  EPA  has 
undertaken  a  detailed  review  of  at  least 
10  percent  of  Tennessee's  title  V 
operating  permits,  and  a  cursor\'  review 
of  numerous  other  operating  permits, 
prior  to  issuance  by  the  State.  During 
these  reviews,  EPA  has  not  found 
evidence  that  the  State  is  not  including 
conditions  from  permits  issued 
pursuant  to  SIP-approved  programs  in 
its  title  V  operating  permits.  Moreover, 
no  evidence  was  presented  by  NPCA  of 
Tennessee's  failure  to  adequately 
implement  this  requirement  of  the  title 

V  program.  EPA  does,  however,  agree 
that  the  additional  language  in 
Subparagraph  120O-3-9-.02(ll)(b)5 
could  be  misinterpreted,  and  will 
request  that  Tennessee  make 
clarifications  in  a  future  rulemaking. 
EPA  will  also  ensure  that  the  State 
continues  to  include  all  applicable 


'  Thesp  programs  include  major  and  minor  new 
sourre  review  (NSR).  prevention  of  significant 
deterioration  (PSD),  and  federally  enforceable  state 
operatingipermit  (FESOP)  programs. 


requirements  in  its  title  V  operating 

permits. 

3.  Letter  From  TVA  Dated  June  11,  2001. 

In  its  letter.  TV'A  expressed  support 
for  EPA's  full  approval  of  the  Tennessee 
and  Memphis-Shelby  County  operating 
permit  programs,  as  well  as  concern  that 
the  adverse  comments  submitted  by 
NPCA  also  affected  full  approval  of  the 
Memphis-Shelby  County  program. 
Because  NPCA's  comments  solely 
concerned  Tennessee's  program.  TVA 
recommended  that  EPA  immediately 
publish  a  notice  fully  approving  the 
Memphis-Shelby  County  program  and 
clarihing  that  the  reopened  public 
comment  period  only  applied  to  the 
Tennessee  program.  EPA  does  not  agree 
with  TVA's  conclusion. 

Because  Memphis-Shelby  County 
incorporates  the  State's  regulations,  the 
comments  received  on  the  Tennessee 
operating  permit  program  could  have 
also  applied  to  the  County's  program. 
Not  only  was  EPA  statutorily  required  to 
withdraw  the  direct  final  notice  if  any 
adverse  comments  were  received,  but 
the  potential  existed  for  NPCA's 
comments  to  have  affected  the 
Memphis-Shelby  County  program. 

What  Is  Involved  in  This  Final  Action? 

Based  on  analysis  of  the  comments 
received,  EPA  has  determined  that  the 
concerns  raised  do  not  constitute 
deficiencies  in  the  Tennessee  title  V 
operating  permit  program.  Tennessee 
and  Memphis-Shelby  County  have 
fulfilled  the  conditions  of  the  interim 
approval  granted  on  July  29,  1996,  and 
EPA  is  taking  final  action  by  this  notice 
to  fully  approve  their  operating  permit 
programs.  EPA  is  also  taking  action  to 
approve  other  program  changes  made  by 
Tennessee  since  the  interim  approval 
was  granted.  For  detailed  information 
regarding  the  program  revisions,  please 
refer  to  the  Federal  Register  notices 
published  on  March  20.  2001,  and  to  the 
information  contained  in  the  docket 
files. 

What  Is  the  Effective  Date  of  EPA's  Full 
Approval  of  the  Tennessee  and 
Memphis-Shelby  County  Title  V 
Operating  Permit  Programs? 

EPA  is  using  the  good  cause  exception 
under  the  Administrative  Procedure  Act 
(APA)  to  make  full  approval  of  the 
Tennessee  and  Memphis-Shelby  County 
operating  permit  programs  effective  on 
November  30,  2001.  In  relevant  part, 
section  553(d)  of  the  APA  provides  that 
publication  of  "a  substantive  rule  shall 
be  made  not  less  than  30  days  before  its 
effective  date,  except — *    *    *  (3)  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
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the  rule.  Good  cause  may  be  supported 
by  an  agency  determination  that  a  delay 
in  the  effective  date  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  EPA  believes  that  it  is 
necessar\'  and  in  the  public  interest  to 
make  this  action  effective  sooner  than 
30  days  following  publication.  In  this 
case.  EPA  believes  that  it  is  in  the 
public  interest  for  full  approval  of  the 
Tennessee  and  Memphis-Shelby  County 
programs  to  take  effect  before  December 
1,  2001,  which  is  the  date  that  interim 
approval  of  these  programs  expires.  In 
the  absence  of  full  approval  taking  effect 
before  the  interim  approval  expires, 
federal  operating  permit  programs 
pursuant  to  40  CFR  part  71  would 
automatically  take  effect  on  December  1 , 
2001 .  Since  these  federal  programs 
would  remain  in  place  until  the 
effective  date(s)  of  fully-approved 
Tennessee  and  Memphis-County 
programs,  the  resulting  changes  could 
cause  confusion  for  sources  and  the 
public  with  regards  to  permitting 
obligations. 

Furthermore,  a  delay  in  the  effective 
date  is  not  necessary  because  Tennessee 
and  Memphis-Shelby  County  have  been 
administering  interim  approved 
operating  permit  programs  for  more 
than  five  years.  Through  this  action, 
EPA  is  approving  a  few  revisions  to  the 
existing  and  currently  operational 
programs.  The  change  from  an  interim 
approved  program,  which  substantially 
but  not  fulK  met  the  part  70 
requirements,  to  a  fully  approved 
program  is  relatively  minor,  especially 
when  compared  to  the  differences 
between  a  state  or  local  program  and  the 
federal  program.  In  addition,  since 
sources  are  already  complying  with  the 
revisions  in  the  Tennessee  and 
Memphis-Shelby  County  programs  as  a 
matter  of  state  and  local  law.  there  is 
little  or  no  additional  burden  with 
complying  with  these  requirements 
under  fully-approved  programs. 

Administrative  Requirements 

A.  Docket 

Copies  of  the  Tennessee  and 
Memphis-Shelby  County  submittals  and 
other  supporting  documentation  used  in 
developing  the  final  full  approval  are 
contained  in  docket  files  maintained  at 
the  EPA  Region  4  office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 


record  in  case  of  judicial  review.  The 
docket  files  are  available  for  public 
inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this  document 

B  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulators- 
action  from  Executive  Order  12866. 
entitled  "Regulator.-  Planning  and 
Review.  " 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885.  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
envirorunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children  If 
the  regulatory'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulator*- 
action  as  defined  in  Executive  Order 
12866,  and  it  does  not  involve  decisions 
intended  to  mitigate  envirorunental 
health  or  safety  risks. 

D.  Executive  Order  13132 

This  rule  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism  " 
(64  FR  43255.  August  10,  1999).  This 
rule  merely  approves  existing 
requirements  under  state  law.  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  state  and 
the  federal  government  established  in 
the  CAA. 

E  Executive  Order  13175 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with  , 


Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

F  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supplv.  Distribution,  or  Use"  (66 
FR  28355.  Mav  22.  2001).  because  it  is 
not  a  significant  regulatur>-  action  under 
Executive  Order  12866. 

G.  Regulatory  Flexibility  Act 

The  Regulaton,'  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  gcjvemmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  operating  permit 
program  approvals  under  section  502  of 
the  CAA  do  not  create  an\  new 
requirements  but  simply  approve 
requirements  that  the  state  is  alreadv 
imposing.  Therefore,  because  this 
approval  does  not  create  any  new- 
requirements.  I  certify-  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

H.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  EPA 
must  prepare  a  budgetary-  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205.  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory-  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquelv  impacted  bv 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  This  federal  action 
approves  pre-existmg  requirements 
under  state  or  local  law.  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
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governments,  or  to  the  private  sector, 
result  from  this  action. 

/  S'ational  Technology  Transfer  and 
Advanccmt'nl  Act 

Section  12  of  the  Nationai  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  federal 
agencies  to  evaluate  e.xisting  technical 
standards  when  developing  a  new 
regulation  To  complv  with  NTTAA. 
KPA  must  consider  and  use  "voluntary 
consensus  standards'  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs,  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  CAA  and  EPA's 
regulations  codified  at  40  CFR  part  70 
In  this  context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
VCS.  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  VCS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
an  operating  permit  program  that 
otherwise  satisfies  the  provisions  of  the 
CAA.  Thus,  the  requirements  of  section 
12(d)  of  NTTAA  do  not  apply. 

/  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  use  ,^501  ft  seq  .  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  .section  801  et  seq  .  as  added  by 
the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996, 
generallv  provides  that  before  a  rule 


may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  section  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

.Authority:  42  U  S.C.  7401-7671q. 

Dated    November  2.  2001. 
A.  Stanley  Meibur;;, 
Acting  Regional  Administrator.  Region  4. 

For  reasons  set  out  in  the  preamble, 
title  40.  chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq 

2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  Tennessee  to 
read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  dperating 
Permits  Programs 


Tennessee 

(a)(1)  Tennessee  Department  of 
Environment  and  Conservation:  submitted  on 
November  10.  1994,  and  supplemented  on 
December  5,  1994,  August  8,  1995,  January 
17,  1996.  January  30.  1996,  February  13, 
1996,  April  9,  1996,  June  4,  1996,  June  12. 
1996,  July  3,  1996,  and  July  15,  1996;  interim 
approval  effective  on  August  28,  1996; 
interim  approval  expires  on  December  1, 
2001 


(2)  Revisions  submitted  iin  July  15,  1997, 
June  16,  1998.  Februar\  r,.  1999,  Februar\'  24, 
1999.  .March  r,.  1999,  June  16,  1999.  July  2, 
1999.  November  30,  1999.  December  30, 
1999,  August  21,  2000.  and  October  16,  2001. 
The  rule  revisions  contained  in  the  February 
5.  1999.  February  24,  1999,  March  5,  1999,  ' 
June  16.  1999.  and  December  30,  1999, 
submittals  adequately  addressed  the 
conditions  of  the  interim  approval  effective 
on  August  28.  1996,  and  which  would  expire 
on  December  1.  2001.  The  State's  operating 
permit  program  is  hereby  granted  final  full 
approval  effective  on  November  30,  2001. 

(bUl)  Chattanooga-Hamilton  County  Air 
Pollution  Control  Bureau:  submitted  on 
November  22.  1993.  and  supplemented  on 
January  23,  1995.  February  24.  1995,  October 
13,  1995,  and  March  14,  1996;  full  approval 
effective  on  April  25,  1996. 

(2)  (Reserved] 

(c)(1)  Knox  County  Department  of  Air 
Quality  Management:  submitted  on 
November  12.  1993,  and  supplemented  on 
August  24.  1994.  lanuary  6,  1995.  January  19, 

1995.  February  6.  1995,  May  23,  1995. 
September  18.  1995.  September  25.  1995.  and 
March  6,  1996:  full  approval  effective  on  May 
30.1996. 

(2)  (Reser\-ed| 

(d)(1)  .Memphis-Shelby  County  Health 
Department:  submitted  on  June  26.  1995.  and 
supplemented  on  ,\ugust  22.  1995,  .\ugust 
23,  1995.  August  24.  1995,  Januar>-  29.  1996. 
February  7,  1996.  February  14.  1996,  March 
5.  1996,  and  April  10,  1996;  interim  approval 
effective  on  August  28.  1996:  interim 
approval  expires  December  1.  2001. 

(2)  Revisions  submitted  on  October  11. 
1999  and  May  2,  2000  The  rule  revisions 
contained  in  the  May  2,  2000,  submittal 
adequately  addressad  the  conditions  of  the 
interim  approval  effective  on  August  28, 

1996,  and  which  would  expire  on  December 
1 ,  2001   The  County's  operating  permit 
program  is  hereby  granted  final  full  approval 
effective  on  November  30,  2001 

(e)(1)  Metropolitan  Health  Department  of 
Nashville-Davidson  County:  submitted  on 
November  13.  1993,  and  supplemented  on 
April  19.  1994.  September  27,  1994, 
December  28,  1994.  and  December  28,  1995; 
full  approval  effective  on  March  15,  1996. 

(2)  Revisions  submitted  on  December  10. 
1996.  .August  27.  1999,  and  December  6, 
1999. 

Revised  approval  effective  on  August  7, 
2000 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Standards  for  Combustible  Gas 
Control  System  in  Light-Water-Cooled 
Power  Reactors 

agency:  U,S.  Nuclear  Regulatory 

Commission. 

ACTION:  Availability  of  draft  rule 

wording. 

SUMMARY:  The  .Nuclear  Regulatory 
Commission  (NRC)  is  making  available 
the  draft  wording  of  a  possible 
amendment  of  its  regulations.  The 
proposal  would  amend  10  CFR  50.44. 
"Standards  for  combustible  gas  control 
system  in  light-water-cooled  power 
reactors,"  and  assr:)ciated  regulations 
based  on  experience  gained  from  a 
fundamental  reevaluation  of  the  need 
for  the  regulation,  the  application  of  risk, 
insights,  and  the  incorporation  of 
performance-based  concepts,  to  the 
degree  practicable.  The  proposed 
changes  effectively  "reba.selines"  the 
existing  regulation  for  current  licensees 
and  consolidates  combustible  gas 
control  regulations  for  future  applicants 
and  licensees.  The  changes  should 
reduce  the  regulatory  burden  for  all 
applicants  and  licensees  and  improve 
the  effectiveness  of  10  CFR  50.44. 
Additional  conforming  changes  to  10 
CFR  50  34,  50.46.  and  10  CFR  part  52 
are  also  identified.  The  availabilitv  of 
the  draft  wording  is  intended  to  inform 
stakeholders  of  the  current  status  of  the 
NRC  staffs  activities  to  amend  10  CFR 
50.44  and  to  provide  stakeholders  the 
opportunity  to  comment  on  the  draft 
changes.  The  NRC  staff  has  also 
provided  additional  information  within 
the  body  of  the  draft  rule  language 
which  is  bracketed  ("1  ]")  to  facilitate 
understanding  of  the  staffs  intent  and 
the  development  of  guidance  for  the 
proposed  rule.  As  a  result  of  the  draft 
wording  changes,  certain  technical 
specifications  in  the  standard  technical 
specifications  can  be  deleted  or 
modified.  The  NRC  staff  is  also  making 


the  draft  technical  specification  changes 
associated  with  the  draft  wording  of  10 
CFR  50  44  available  for  stakeholders 
comments.  The  draft  changes  to 
NUREGs  1430,  1431,  1432,  1433.  and 
1434  are  attached. 

DATES:  Comments  should  be  submitted 
by  December  31.  2001    Any  comments 
received  after  this  date  may  not  be 
considered  during  drafting  of  tiie 
proposed  rule  Because  of  scheduling 
considerations  in  preparing  a  proposed 
rule,  the  NRC  staff  requests  that 
stakeholders  provide  their  comments  at 
their  earliest  convenience  before  the  end 
of  the  comment  period,  if  practicable 
ADDRESSES:  Submit  written  comments 
to:  Secretary.  U.S.  Nuclear  Regulatorv 
Commission,  Washington.  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  Mail  Stop  0-16C1 
or  deliver  written  comments  to  One 
White  Flint  North,  11555  Rockvilie 
Pike.  Rockvilie,  Maryland,  between  730 
a.m.  and  415  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  W'eb 
site  through  the  NRC  s  home  page  at 
http://ruIeforum  Unl.gov  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format),  if  vour 
web  browser  supports  that  function  For 
information  about  the  interactive 
rulemaking  Web  site,  contact  Ms.  Carol 
Gallagher  at  (301)  415-5905  or  by  e-mail 
to  cag<e.nn.gov  Copies  of  any  comments 
received  and  certain  documents  related 
to  this  rulemaking  may  be  examined  at 
the  NRC  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rock\ille  Pike  (first  floor).  Rockvilie, 
Maryland.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (AD.AMS).  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://w-i\-w.nrc.gov/\RC/ 
ADAMS/mdex  html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  301-^15-^737 
or  by  email  to  pdr^nrc  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  W.  Marklev.  Risk-Informed 
Initiatives.  Environmental, 
Decommissioning,  and  Rulemaking 
Branch.  Division  of  Regulatory 
Improvement  Programs.  Office  of 


Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001; 
Telephone:  (301)  415-3165;  Internet: 

av^■m^^rc  gov 

SUPPLEMENTARY  INFORMATION:  Since  the 

Commission  published  a  Policy 
Statement  on  the  Use  of  Probabilistic 
Risk  Assessment  in  1995.  the  NRC] 
staff  ^  efforts  to  consider  risk  insights  in 
the  regulator)'  infrastructure  have 
evolved  over  the  years.  In  SECY-98- 
0300.  dated  December  23   1998,  under 
Option  3.  the  staff  proposed  to  add 
provisions  to  Part  50  for  risk-informed 
alternative  regulations,  revise  existing 
requirements  to  refle<:t  risk-informed 
considerations,  and  to  remove 
unnecessarv  or  ineffective  regulations. 
In  SECy-o6-0198.  dated  September  14, 
2000.  the  staff  provided  specific 
recommendations  for  nsk-informed 
changes  to  10  CFR  50  44   In  a  Staff 
Requirements  Memorandum  dated 
January  19.  2001.  the  Commission 
directed  the  staff  to  proceed  with  risk- 
informed  revisions  to  10  CFR  50.44.  In 
SECY-01-0162.  dated  August  23,  2001, 
the  NRC  staff  subsequently 
communicated  to  the  Commission  its 
recommended  approach  and  discussed 
issues  involving  10  CFR  50.44. 

During  the  development  of  the  Option 
3  effort.  Mr  Bob  Christie  of  Performance 
Technology.  Inc  submitted  letters  dated 
October  7  and  November  9,  1999  that 
requested  changes  to  the  regulations  in 
10  CFR  50  44  These  letters  have  been 
characterized  as  a  petition  for 
rulemaking  and  assigned  the  Docket  No. 
PRM-50-68  The  petition  was 
published  for  comment  in  the  Federal 
Register  un  !anuar\-  12.  2000  (65  FR 
1829).  The  issues  associated  with  10 
CFR  50  44  which  were  raised  bv  the 
petitioner  were  discussed  in  SECY-0(3- 
0198  and  will  be  addressed  in  the 
proposed  rulemaking 

Tne  .NRC  also  received  a  petition  for 
nilemaking  filed  by  the  Nuclear  Energ}' 
Institute  The  petition  was  docketed  on 
April  12.  2000.  and  has  been  assigned 
Docket  No  PRM-50-71   The  petition 
was  published  for  comment  in  the 
Federal  Register  on  May  30.  2000  (65 
FR  34599    The  petitioner  requests  that 
the  NRC  amend  its  regulations  to  allow 
nuclear  power  plant  licensees  to  use 
zirconium-based  c  ladding  materials 
other  than  zircaloy  or  ZIRLO.  provided 
the  cladding  materials  meet  the 
requirements  for  fuel  cladding 
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pprformance  and  have  received 
approval  by  the  NRC  staff.  The 
petitioner  belitnes  the  proposed 
amendment  would  improve  the 
efficiency  of  tht^  regulatory  process  by 
eliminating  the  need  for  individual 
licensees  to  obtain  exemptions  to  use 
advanced  cladding  materials  which 
have  already  been  approved  by  the  NRC. 
The  issues  associated  with  10  CFR  50.44 
which  were  raised  by  the  petitioner  will 
also  be  addressed  in  the  proposed 
rulemaking. 

The  N'RC  has  now  developed  draft 
wording  for  the  changes  to  its 
regulations  and  has  made  them 
available  on  the  NRC's  rulemaking  Web 
site  at  http/frulfforum. llnl.gov  This 
draft  rule  language  is  preliminary  and 
may  be  incomplete  in  one  or  more 
respects  This  draft  rule  language  was 
released  to  inform  stakeholders  of  the 
current  status  of  the  10  CIFR  50.44 
update  rulemaking  and  to  provide 
stakeholders  with  an  opportunity  to 
comment  on  the  draft  revisions. 
Comments  received  prior  to  publishing 
the  proposed  rule  will  be  considered  in 
the  development  of  the  proposed  rule. 
Comments  may  be  provided  through  the 
rulpoiaking  Web  site  at  http:// 
ruhfarum  llnl  gov  or  b\'  mail  as 
indicated  under  the  ADDRESSES  heading 
The  N'RC  may  post  updates  periodically 
on  the  rulemaking  Web  site  that  may  be 
of  interest  to  stakeholders. 

Dated  at  Rockvllle.  Maryland,  this  29th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Cynthia  A.  Carpenter, 

Chief.  Risk-lnformfd  Initiatives, 
Environmental.  Decommissioning,  and 
Rulemaking  Branch.  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation 

|FR  Dot    01-28,198  Filed  11-13-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AG87 

List  of  Approved  Spent  Fuel  Storage 
Casks:  FuelSolutions  '^<  Revision 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the  BNFL 
Fuel  Solutions  (FuelSolutions  '^')  cask 
system  listing  within  the  "List  of 
Approved  Spent  Fuel  Storage  Casks"  to 
include  Amendment  No.  2  to  the 


Certificate  of  Compliance,  Amendment 
No.  2  would  modify  the  Technical 
Specifications  (TS).  The  current  TS 
require  that  if  the  W74  canister  is 
required  to  be  removed  from  its  storage 
cask,  then  the  canister  must  be  returned 
to  the  spent  fuel  pool.  The  modified  TS 
will  allow  the  W74  canister  to  be  placed 
in  the  transfer  cask  until  the  affected 
storage  cask  is  repaired  or  replaced.  The 
TS  would  also  be  modified  to  clarify'  the 
description  of  ihe  other  non-fissile 
material  permitted  to  be  stored  in  the 
VV74  canister  and  to  revise  the 
temperatures  to  correspond  to  the  liner 
thermocouples.  Specific  changes  would 
be  made  to  TS  Tables  2.1-3  and  2.1^: 
TS  3.3.2  and  3.3.3;  and  the  bases  for  TS 
3.3.2  and  3,3.3.  No  changes  would  be 
made  to  the  conditions  of  the  Certificate 
of  Compliance. 

DATES:  Cx)mments  on  the  proposed  rule 
must  be  received  on  or  before  December 
14. 2001. 

ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Attn:  Rulemakings  and 
.adjudications  Staff 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville.  MD.  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking. 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.llnl.gov. 
You  may  also  provide  comments  via 
this  web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  CarorCallagher,  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC.  may  be  examined  at  the  NRC 
Public  D(jcument  Room.  11555 
Rockville  Pike.  Rockville,  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-415-4737  or 
by  e-mail  to  pdr<aj nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1 .  1999  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://wivH-.nrc.gov/NRC/ 
ADAMS/ index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  Certificate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  (SER)  can  be 


found  under  ADAMS  Accession  No. 
MLOl  2680428.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415—4  737or  by  e-mail  to  pdr®nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  telephone  (301)  415-8126, 
e-mail,  mlhl@nrr.gov  oi  the  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  2  to  CoC  No. 
1026  and  does  not  include  other  aspects 
of  the  FuelSolutions""^  cask  system 
design.  The  NRC  is  using  the  direct  final 
rule  procedure  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured. 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  the 
proposed  rule  is  being  published 
concurrently  with  a  direct  final  rule. 
The  direct  final  rule  will  become 
effective  on  lanuary  28.  2002.  However, 
if  the  NRC  receives  significant  adverse 
comments  by  December  14,  2001.  then 
the  NUC  will  publish  a  document  that 
withdraws  this  action  and  will  address 
the  comments  received  in  response  to 
the  proposed  amendments  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  A  significant  adverse  comment 
is  a  comment  where  the  commenter    ■ 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(h)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
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apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  to  the  CoC  or  TS 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties, 
Manpower  training  programs.  Nuclear 
_/•  materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
.     as  amended;  and  5  use.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

.Authority:  Sees.  51.  53.  57,  62.  63.  65.  69. 

81.  161,  182,  183,  184,  186,  187.  189,  68  Stat. 
929.  930,  932,  933,  934.  935,  948,  953.  954. 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077.  2092, 
2093,  2095.  2099.  2111.  2201.  2232.  2233. 
2234.  2236.  2237,  2238.  2282):  sec.  274,  Pub. 
L.  85-373,  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended.  202,  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841.  5842.  5846):  Pub  L.  9.5-601.  sec 
10.  92  Stat.  2951  as  amended  bv  Pub.  L.  102- 
486,  sec.  7902.  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332):  sees.  131.  132.  133.  135. 
137.  141,  Pub.  L.  97-»25.  96  Stat.  2229,  2230, 
2232,  2241.  sec.  148.  Pub.  L.  100-203.  101 
Slat.  1330-235  (42  L'.S.C   10151.  10152. 
10153.  10155.  10157.  10161.  10168) 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b).  10168(c), (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat  955  (42  US  C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)) 
Subpart  )  also  issued  under  sees.  2(2),  2(15). 
2(19),  117(a).  141(h).  Pub.  L.  97-425.  96  Stat. 
2202.  2203.  2204.  2222.  2244.  (42  U.S.C 
10101.  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec,  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 


2.  In  §  72.214,  Certificate  of 
Compliance  1026  is  revised  to  read  as 
follows: 

§  72.21 4     List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Xumber:  1026. 

Initial  Certificate  Effective  Date: 
February  15.  2001. 

Amendment  Xumber  1  Effective  Date: 
May  14.  2001. 

Amendment  S'umber  2  Effective  Date 
January  28.  2002. 

SAB  Submitted  by  BNFL  Fuel 
Solutions. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  FuelSolutions'^'^'  Spent 
Fuel  Management  System. 

Docket  S'umber:  72-1026 

Certificate  Expiration  Date:  February 
15.2021. 

Model  Sumber:  WSNF-220.  WSNF- 
221.  and  VVSNF-223  systems;  W-150 
storage  cask;  W-100  transfer  cask,  and 
the  W-21  and  W-74  canisters. 
***** 

Dated  at  Rockville.  Maryland,  this  25th  dav 
of  October.  2001. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane, 
Acting  Executive  Director  for  Operations. 

(FRDoc  01-28512  Filed  11-13-01;  8:45  am] 
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DEFENSE  NUCLEAR  FACILfTIES 
SAFETY  BOARD 

10  CFR  Part  1707 

Testimony  by  DNFSB  Employees  and 
Production  of  Official  Records  in  Legal 
Proceedings 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board  (DNFSB). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB)  is 
issuing  a  proposed  rule  that  sets  forth 
procedures  that  requesters  would  have 
to  follow  when  making  demands  or 
requests  to  a  DNFSB  employee  to 
produce  official  records  or  information 
or  to  provide  testimony  relating  to 
official  information  in  connection  with 
a  legal  proceeding  in  which  the  DNFSB 
is  not  a  party  This  proposed  rule 
establishes  procedures  to  respond  to 
such  demands  and  requests  in  an 
orderly  and  consistent  manner  The 
rule,  among  other  benefits,  promotes 
uniformity  in  decisions,  protects 
confidential  information,  provides 
guidance  to  requesters,  and  reduces  the 
potential  for  both  inappropriate 


disclosures  of  official  information  and 
wasteful  allocation  of  agency  resources. 
DATES:  Comments  must  be  received  on 
or  before  December  14.  2001. 
ADDRESSES:  Send  comments  to  Richard 
A.  .^zzarn,  General  Counsel,  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004-2901 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Azzaro.  General  Counsel. 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue.  NW..  Suite  700, 
Washington.  DC  20004-2901.  telephone: 
202-694-7062;  F.AX    202-208-6518. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Defense  Nuclear  Facilities  Safety 
Board  may  receive  subpoenas  and 
requests  for  D.NFSB  employees  to 
provide  evidence  in  litigation  in  which 
the  DNFSB  is  not  a  party.  These 
subpoenas  and  requests  may  also  be  for 
DNFSB  records  that  are  not  available  to 
thf  public:  under  the  Freedom  of 
Information  Act.  Also.  DNFSB  could 
receive  subpoenas  or  requests  for 
DNFSB  employees  to  appear  as 
witnesses  in  litigation  in  conjunction 
with  a  request  for  nonpublic  records. 

Responding  to  such  demands  and 
requests  could  divert  DNFSB  resources 
from  their  congressionally  mandated 
functions  The  proposed  regulation  will 
ensure  a  more  efficient  use  of  DNFSB 
resources,  minimize  the  possibility  of 
involving  DNFSB  in  issues  unrelated  to 
its  responsibilities,  promote  uniformity 
in  responding  to  such  requests  and 
subpoenas  and  maintain  impartiality  of 
DNFSB  m  matters  that  are  in  dispute 
between  other  parties.  It  also  serves 
DNFSB  s  duty  to  protect  sensitive, 
confidential,  and  privileged  information 
and  records 

Furthermore,  responding  to  such 
demands  and  requests  could  also  result 
in  significant  disruption  in  a  DNFSB 
employee's  work  schedule  The  result  is 
that  employees  may  be  diverted  from 
performing  their  official  duties  in  order 
to  respond  to  requests  from  parties  in 
litigation  In  order  to  address  this 
problem,  many  agencies  over  the  years 
have  issued  Touhy"  regulations  that 
are  similar  to  this  proposed  regulation, 
governing  the  circumstances  and 
manner  in  which  an  employee  may 
respond  to  demands  for  testimony  or  for 
the  production  of  documents.  Such  a 
regulation  was  upheld  by  the  United 
States  Supreme  Court  m  L'nited  States 
ex  rel.  Touhy  v.  Ragen.  340  U.S.  462 
(1951). 

In  Touhy,  the  Supreme  Court  held 
that  a  Department  of  lustice  (DOI) 
official,  acting  on  order  of  the  Attorney 
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General,  could  not  be  held  in  contempt 

for  declining  to  produce  records  in 
response  to  a  subpoena.  The  employee's 
refusal  was  based  upon  a  DOJ  regulation 
that  prohibited  disclosure  of  agency 
files,  documents,  records,  or 
information  without  the  express 
approval  of  the  Attornev  General.  The 
Court  upheld  the  validitv  of  the  DOJ 
regulation,  reasoning  that  it  was 
appropriate  for  the  Attorney  General  to 
prescribe  regulations  not  inconsistent 
with  law  for  thf  (  ustodv.  use,  and 
preser\atioii  of  records,  papers,  and 
propertv  pertaining  to  the  Department  of 
lustice 

Brieflv  summarized,  this  proposed 
rule  would  prohibit  disclosure  of 
nonpublu  offii  lal  records  or  testimony 
by  DNF-SB  employees  unless 
authorization  is  provided  pursuant  to 
the  rule  («»<5  1707  201  and  1707.203). 
The  proposed  rule  identifies  the  factors 
that  DNFSB  will  consider  in  making 
determinations  in  response  to  such 
requests  and  what  information 
requesters  must  provide  (<^§  1707.202 
and  1 707  20J)  The  proposed  rule  also 
specifies  when  the  request  should  be 
submitted  (§1707.203).  the  time  period 
for  review  (§  1707  20.5),  potential  fees 
(§1707.301).  and,  if  a  request  is  granted, 
any  restrictions  that  may  be  placed  on 
the  disclosure  of  records  or  the 
appearance  of  a  DNFSB  employee  as  a 
witness  (<^t»  1707.207  and  1707.208).  The 
charges  for  witnesses  are  the  same  as 
those  provided  bv  the  Federal  courts; 
and  tht'  ff's  n'l.tt.'d  tn  [imduction  of 
rec:ords  arc  thf  >amt'  ci>  th()>e  charged 
under  F()L\.  The  charges  for  time  spent 
bv  an  emplovee  to  prepare  for  testimony 
and  for  certification  of  records  by 
DNFSB  are  .nithonznd  under  31  U.S.C. 
9701.  uhich  permits  an  agency  to 
chargf  for  services  or  things  of  value 
that  art'  provided  bv  the  agency. 

The  proposed  rule  applies  to  a  broad 
range  nf  matters  in  any  legal  proceeding 
in  which  DNFSB  is  not  a  named  party. 
It  also  applies  to  former  and  current 
DNFSB  .'mplovees  (as  well  as  DNFSB 
consultaiit>  and  advisors).  Former 
emplovees  are  prohibited  from  testif\'ing 
about  spci  ific  matters  for  which  they 
had  respimsibilitv  during  their  active 
emplovment  unle^s  [lermitted  to  testify 
as  provided  in  the  proposed  rule.  They 
would  not  be  barred  from  appearing  to 
testif\  about  ijeneral  matters 
un(  nnne(  ted  with  the  specific  matters 
for  which  the\  had  resp(msibilit\'. 

The  proposed  D.NFSB  rule  is  internal 
to  the  agency,  and  is  essentiallv 
[irocedural.  not  substantive  It  would 
not  create  a  right  to  obtain  offi(  ial 
records  or  the  testimony  of  a  DNFSB 
emplovee  nor  would  it  create  anv 
additional  right  or  privilege  not  already 


available  to  DNFSB  to  deny  any  demand 
or  request  therefor.  However,  failure  to 
comply  with  the  procedures  in  the 
proposed  rule  would  be  a  basis  for 
denving  a  demand  or  request  submitted 
to  DNFSB. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

This  rulemaking  is  in  compliance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  and  allows  for  a  30-day 
comment  period.  Interested  persons  are 
invited  to  submit  written  comments  to 
DNFSB  on  this  proposed  regulation,  to 
be  received  on  or  before  December  14, 
2001.  The  Defense  Nuclear  Facilities 
Safety  Board  will  review  all  comments 
received  and  consider  any  modifications 
to  this  proposal  which  appear  warranted 
in  issuing  its  final  rule. 

Regulatory  Flexibility  Act 

For  purposes  of  the  Regulator\' 
Flexibility  Act  (5  U.S.C.  chapter  6),  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
addresses  only  the  procedures  to  be 
followed  in  the  production  or  disclosure 
of  DNFSB  materials  and  information  in 
litigation  where  DNFSB  is  not  a  party. 

Accordingly,  DNFSB  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C 
chapter  25,  subchapter  II).  the  proposed 
rule  would  not  significantly  or  uniquely 
affect  small  governments  and  would  not 
result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
Si 00  million  or  more  (as  adjusted  for 
inflation). 

Executive  Order  12866 

In  issuing  this  regulation,  the  Defense 
Nuclear  Facilities  Safety  Board  has 
adhered  to  the  regulator*'  philosophy 
and  the  applicable  principles  of 
regulation  as  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  Order  since  it  is  not  a 
significant  regulatory  action  within  the 
meaning  of  the  Executive  Order. 

Executive  Order  12988 

The  Defense  Nuclear  Facilities  Safety 
Board,  has  reviewed  this  regulation  in 
light  of  section  3  of  Executive  Order 
12988,  Civil  Justice  Reform,  and 
certifies  that  it  meets  the  applicable 
standards  provided  therein. 


Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  {44 
U.S.C.  chapter  35)  does  not  apply 
because  this  regulation  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  The  Defense 
Nuclear  Facilities  Safety  Board  expects 
the  collection  of  information  that  is 
called  for  by  the  regulation  would 
involve  fewer  than  ten  persons  each 
year. 

Congressional  Review  Act 

The  Defense  Nuclear  Facilities  Safety 
Board  has  determined  that  this 
rulemaking  does  not  involve  a  rule 
within  the  meaning  of  the  Congressional 
Review  Act  (5  U.S.C.  chapter  8). 

List  of  Subjects  in  10  CFR  Part  1707 

Administrative  practice  and 
procedure.  Conflict  of  interests.  Courts, 
Government  employees.  Records, 
Subpoenas.  Testimony. 

.Xpproved:  November  8.  2001. 
John  T.  Conway. 

Chairman.  Defense  Nuclear  Facilities  Safety 

Board 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Defense  Nuclear 
Facilities  Safety  Board  propses  to  add  a 
new  part  1707  to  10  CFR  to  read  as 
follows; 

PART  1707— TESTIMONY  BY  DNFSB 
EMPLOYEES  AND  PRODUCTION  OF 
OFFICIAL  RECORDS  IN  LEGAL 
PROCEEDINGS 

Subpart  A — General  Provisions 

Sec. 

1707.101  Scope  and  purpose. 

1707.102  Applicability.. 
1707.10,3  Definitions.' 

Subpart  B — Requests  for  Testimony  and 
Production  of  Documents 

1707  201     Cienerdi  piolilijiiion. 

1707.202  Factors  DNFSB  will  consider. 

1707.203  Filing  requirements  for  demands 
or  requests  for  documents  or  testimony. 

1 707.204  Servii  e  of  subpoenas  or  requests. 
1707.20.T     Processing  demands  or  requests. 

1707.206  Final  determination. 

1707.207  Restrictions  that  apply  to 
testimony. 

1707.208  Restrictions  that  apply  to  released 
records. 

1707.209  Procedure  when  a  decision  is  not 
made  prior  to  the  time  a  response  is 
required. 

1707.210  Procedure  in  the  event  of  an 
adverse  ruling. 

Subpart  C— Schedule  of  Fees 

17U7,,i01      Fees 

Subpart  0 — Penalties 

1707.401     Penalties. 
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.Authority:  Enabling  Statute  of  the  Defense 
Nuclear  Facilities  Safetv  Board,  42  U.S.C. 
2286b(c);  44  U.S.C.  3101-3107.  3301-3303a. 
3308-3314. 

Subpart  A — General  Provisions 

§1707.101     Scope  and  purpose. 

(a)  This  part  sets  forth  policies  and 
procedures  you  must  follow  when  vou 
submit  a  demand  or  request  to  an 
employee  of  the  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB)  to 
produce  official  records  and 
information,  or  provide  testimonv 
relating  to  official  information,  in 
connection  with  a  legal  proceeding.  You 
must  comply  with  these  requirements 
when  you  request  the  release  or 
disclosure  of  official  records  and 
information. 

(b)  The  Defense  Nuclear  Facilities 
Safetv  Board  intends  these  provisions 
to; 

(1)  Promote  economy  and  efficiency 
in  its  programs  and  operations; 

(2)  Minimize  the  possibility  of 
involving  DNFSB  in  controversial  issues 
not  related  to  our  functions; 

(3)  Maintain  DNFSB's  impartiality 
among  private  litigants  where  DNFSB  is 
not  a  named  party;  and 

(4)  Protect  sensitive,  confidential 
information  and  the  deliberative 
processes  of  DNFSB. 

(c)  In  providing  for  these 
requirements,  DNFSB  does  not  waive 
the  sovereign  immunity  of  the  United 
States. 

(d)  This  part  provides  guidance  for 
the  internal  operations  of  DNFSB.  It 
does  not  create  any  right  or  benefit. 
substantive  or  procedural,  that  a  partv 
mav  relv  upon  in  any  legal  proceeding 
against  the  United  States. 

§1707.102    Applicabiltty. 

This  part  applies  to  demands  and 
requests  to  employees  for  factual, 
opinion,  or  expert  testimony  relating  to 
official  information,  or  for  production  of 
official  re^cords  or  information,  in  legal 
proceedings  whether  or  not  the  L'nited 
States  or  the  DNFSB  is  a  named  partv. 
However,  it  does  not  applv  to; 

(a)  Demands  upon  or  requests  for  a 
DNFSB  employee  to  testif>  as  to  facts  or 
events  that  are  unrelated  to  his  or  her 
official  duties  or  that  are  unrelated  to 
the  functions  of  DNFSB; 

(b)  Demands  upon  or  requests  for  a 
former  DNFSB  employee  to  tostif\'  as  to 
matters  in  which  the  former  emplovee 
was  not  directlv  or  materiallv  involved 
while  at  the  D.NFSB; 

(c)  Requests  for  the  release  of  records 
under  the  Freedom  of  Information  Act. 
5  use.  552,  or  the  Privacy  Act,  5 
U.S.C.  552a;  and 


(d)  Congressional  demands  and 
requests  for  testimony  or  records. 

§1707.103     Deflnitjons. 

Demand  means  a  subpoena,  or  an 
order  or  other  demand  of  a  court  or 
other  competent  authority,  for  the 
production,  disclosure,  or  release  of 
records  or  for  the  appearance  and 
testimony  of  a  DNFSB  employee  that  is 
issued  in  a  legal  proceeding. 

D.\FSB  means  the  Defense  Nuclear 
Facilities  Safety  Board 

D\'FSB  employee  or  employee  means: 

(1)  Any  current  or  former  officer  or 
employee  of  DNFSB; 

(2)  Any  contractor  or  contractor 
employee  working  on  behalf  of  the 
DNFSB  or  who  has  performed  services 
for  DNFSB;  and 

(3)  Anv  individual  who  is  serving  or 
has  served  in  any  advisor*'  capacitv  to 
DNFSB,  whether  formal  or  informal 

(4)  Provided,  that  this  definition  does 
not  include  persons  who  are  no  longer 
employed  by  DNFSB  and  who  are 
retained  or  hired  as  expert  witnesses  or 
who  agree  to  testif\  about  general 
matters,  matters  available  to  the  public, 
or  matters  with  which  they  had  no 
specific  involvement  or  responsibilitv 
during  their  employment  with  DNFSB 

General  Counsel  means  tlie  General 
Counsel  of  DNFSB  or  a  person  to  whom 
the  General  Counsel  has  delegated 
authority  under  this  part. 

Legal  proceedmg  means  any  matter 
before  a  court  of  law  .  administrative 
board  or  tribunal,  commission, 
administrative  law  judge,  hearing 
officer,  or  other  body  that  conducts  a 
legal  or  administrative  proceeding. 
Legal  proceeding  includes  all  phases  of 
litigation. 

Records  or  official  records  and 
information  mean; 

(1)  All  documents  and  materials 
which  are  DNFSB  agency  records  under 
the  Freedom  of  Information  Act.  5 
U.S.C.  552; 

(2)  All  other  documents  and  materials 
contained  in  DNFSB  files;  and 

(3)  All  other  information  or  materials 
acquired  by  a  DNFSB  employee  in  the 
performance  of  his  or  her  official  duties 
or  because  of  his  or  her  official  status. 

Request  means  any  formal  or  informal 
request,  by  whatever  method,  for  the 
production  of  records  and  information 
or  for  testimony  which  has  not  been 
demanded  by  a  court  or  other  competent 
authoritv 

Testimony  means  any  written  or  oral 
statements,  including  but  not  limited  to 
depositions,  answers  to  interrogatories, 
affidavits,  declarations.  inter\dews.  and 
statements  made  bv  an  individual  in 
connection  with  a  legal  proceeding. 


Subpart  B — Requests  for  Testimony 
and  Production  of  Documents 

§1707.201     General  prohibition. 

No  employee  may  produce  official 
records  and  information  or  provide  any 
testimony  relating  to  official 
information  in  response  to  a  demand  or 
request  without  the  prior,  written 
approval  of  the  General  Counsel. 

§1707.202     Factors  DNFSB  will  consider. 

The  General  Counsel,  in  his  or  her 
sole  discretion-,  may  grant  an  emplovee 
permission  to  testih'  on  matters  relating 
to  official  information,  or  produce 
official  records  and  information,  in 
response  to  a  demand  or  request. 
.\mong  the  relevant  factors  that  the 
General  Counsel  may  consider  in 
making  this  decision  are  whether: 

(a)  Tne  purposes  of  this  part  are  met; 

(b)  Allowing  such  testimony  or 
production  of  records  would  be 
necessary  to  prevent  a  miscarriage  of 
justice; 

(c)  DNFSB  has  an  interest  in  the 
decision  that  may  be  rendered  in  the 
legal  proceeding; 

(d)  Allowing  such  testimony  or 
production  of  records  would  assist  or 
hinder  DNFSB  in  performing  its 
statutory  duties  or  use  DNFSB  resources 
where  responding  to  the  request  will 
interfere  with  the  ability  of  DNFSB 
employees  to  do  their  work; 

(e)  Allowing  such  testimony  or 
production  of  records  would  be  in  the 
best  interest  of  DNFSB  or  the  United 
States; 

(f)  The  records  or  testimony  can  be 
obtained  from  other  sources: 

(g)  The  demand  or  request  is  unduly 
burdensome  or  otherwise  inappropriate 
under  the  applicable  rules  of  discovery 
or  the  rules  of  procedure  governing  the 
case  or  matter  in  which  the  demand  or 
request  arose; 

(n)  Disclosure  would  violate  a  statute, 
executive  order  or  regulation; 

(i)  Disclosure  would  reveal 
confidential,  sensitive,  or  privileged 
information,  trade  secrets  or  similar, 
confidential  commercial  or  financial 
information,  or  otherwise  protected 
information,  or  would  otherwise  be 
inappropriate  for  release: 

[))  Disclosure  would  impede  or 
interfere  with  an  ongoing  law- 
enforcement  investigation  or 
proceedings; 

(k)  Disclosure  would  compromise 
constitutional  rights; 

(I)  Disclosure  would  result  in  DNFSB 
appearing  to  favor  one  litigant  over 
another; 

(m)  Disclosure  relates  to  documents 
that  were  produced  by  another  agency; 

(n)  A  suDstantial  Government  interest 
is  implicated; 
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(0)  Tht'  demand  or  request  is  within 
the  authority  of  the  party  making  it;  and 

(p)  The  demand  or  request  is 
sufficiently  specific  to  he  answered. 

§  1707.203    Filing  requirements  for 
demands  or  requests  for  documents  or 
testimony 

Ynu  must  comply  with  the  following 
requirements  whenever  you  issue 
demands  or  requests  to  a  DN'FSB 
emplovee  for  official  records, 
information,  or  testimony. 

(a)  Your  request  must  be  in  writing 
and  must  be  submitted  to  the  General 
Counsel.  If  you  serve  a  subpoena  on 
DNFSB  or  a  DNFSB  employee  before 
submitting  a  written  request  and 
receiving  a  final  determination.  DNFSB 
will  oppose  the  subpoena  on  grounds 
that  your  request  was  not  submitted  in 
accordance  with  this  subpart. 

(b)  Your  written  request  must  contain 
the  following  information: 

(1)  The  caption  of  the  legal 
proceeding,  docket  number,  and  name 
and  address  of  the  court  or  other 
authority  involved; 

[2]  A  copy  of  the  complaint  or 
equivalent  document  setting  forth  the 
assertions  in  thf  rase  and  any  other 
pleading  or  do(  umen!  necessary  to 
show  relevance  of  the  testimony, 
records,  or  information  vou  seek  from 
the  DNFSB. 

(3)  A  list  of  categories  of  records 
sought,  a  detailed  description  of  how 
the  information  sought  is  relevant  to  the 
issues  in  the  l^gal  proceeding,  and  a 
specifii  (fcscription  of  the  substance  of 
the  testimony  or  records  sought; 

'A]  A  statement  as  to  how  the  need  for 
the  information  outweighs  the  need  to 
maintain  any  t unfidentialitv  of  the 
information  and  outweighs  the  burden 
on  DN'FSB  to  produce  the  records  or 
provide  tpstimonv; 

(.S)  A  statement  indicating  that  the 
information  sought  is  not  available  from 
another  sourc:e.  from  other  persons  or 
•  ■ntities.  or  from  the  testimony  of 
someone  oth»'r  than  a  DNFSB  employee, 
such  as  a  retaint'd  expert; 

(6)  If  testimony  is  requested,  the 
intended  use  of  the  testimony,  a  general 
Mimmarv  of  thf  desired  testimony,  and 
a  showim;  that  no  document  could  be 
provided  and  used  ui  lieu  of  testimony; 

(7)  A  description  of  all  prior 

def  isions.  orders,  or  pending  motions  in 
the  ( ase  that  bfar  upon  the  relevance  of 
the  requested  records  or  testimony; 

(8)  The  name,  address,  and  telephone 
number  of  (;ounsel  to  each  party  in  the 
case;  and 

(9)  An  estimate  of  the  amount  of  time 
that  the  requester  and  other  parties  will 
require  with  each  DNFSB  emplovee  for 
time  spent  by  the  employee  to  prepare 


for  testimony,  in  travel,  and  for 
attendance  in  the  legal  proceeding. 

(c)  The  Defense  Nuclear  Facilities 
Safety  Board  reserves  the  right  to 
require  additional  information  to 
complete  your  request  where 
appropriate. 

(d)  Your  request  should  be  submitted 
at  least  45  days  before  the  date  that 
records  or  testimony  is  required. 
Requests  submitted  in  less  than  45  days 
before  records  or  testimony  is  required 
must  be  accompanied  by  a  written 
explanation  stating  the  reasons  for  the 
late  request  and  the  reasons  for 
expedited  processing. 

(e)  Failure  to  cooperate  in  good  faith 
to  enable  the  General  Counsel  to  make 
an  informed  decision  may  serve  as  the 
basis  for  a  determination  not  to  comply 
with  your  request. 

§  1 707.204    Service  of  subpoenas  or 
requests. 

Subpoenas  or  requests  for  official 
records  or  information  or  testimony 
must  be  served  on  the  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington.  DC  20004-2901. 

§  1707.205    Processing  demands  or 
requests. 

(aj  After  service  of  a  demand  or 
request  to  testify,  the  General  Counsel 
will  review  the  demand  or  request  and. 
in  accordance  with  the  provisions  of 
this  subpart,  determine  whether,  or 
under  what  conditions,  to  authorize  the 
employee  to  testify  on  matters  relating 
to  official  information  and/or  produce 
official  records  and  information. 

(b)  The  Defense  Nuclear  Facilities 
Safety  Board  will  process  requests  in  the 
order  in  which  they  are  received. 
Absent  exigent  or  unusual 
circumstances.  DNFSB  will  respond 
within  45  days  from  the  date  that  we 
receive  it.  The  time  for  response  will 
depend  upon  the  scope  of  the  request. 

(c)  The  General  Counsel  may  grant  a 
waiver  of  an\  procedure  described  by 
this  subpart  where  a  waiver  is 
considered  necessary  to  promote  a 
significant  interest  of  the  DNFSB  or  the 
United  States  or  for  other  good  cause. 

§1707.206     Final  determination. 

The  General  Counsel  makes  the  final 
determination  on  demands  and  requests 
to  employees  for  production  of  official 
records  and  information  or  testimony. 
All  final  determinations  are  within  the 
sole  discretion  of  the  General  Counsel. 
The  General  Counsel  will  notif\'  the 
requester  and  the  court  or  other 
authority  of  the  final  determination,  the 
reasons  for  the  grant  or  denial  of  the 
demand  or  request,  and  any  conditions 


that  the  General  Counsel  may  impose  on 
the  release  of  records  or  information,  or 
on  the  testimony  of  a  DNFSB  employee. 

§  1 707.207    Restrictions  that  apply  to 
testimony. 

(a)  The  General  Counsel  may  impose 
conditions  or  restrictions  on  the 
testimony  of  DNFSB  employees 
including,  for  example,  limiting  the 
areas  of  testimony  or  requiring  the 
requester  and  other  parties  to  the  legal 
proceeding  to  agree  that  the  transcript  of 
the  testimony  will  be  kept  under  seal  or 
will  only  be  used  or  made  available  in 
the  particular  legal  proceeding  for 
which  testimony  was  requested.  The 
General  Counsel  may  also  require  a 
copy  of  the  transcript  of  testimony  at  the 
requester's  expense. 

(b)  The  DNFSB  may  offer  the 
employee's  written  declaration  in  lieu  of 
testimony. 

(c)  If  authorized  to  testify  pursuant  to 
this  part,  an  employee  may  testify  as  to 
facts  within  his  or  her  personal 
knowledge,  but.  unless  specifically 
authorized  to  do  so  by  the  General 
Counsel,  the  employee  shall  not: 

(1)  Disclose  classified,  privileged,  or 
otherwise  protected  information; 

(2)  Testifi,-  as  an  expert  or  opinion 
witness  with  regard  to  any  matter 
arising  out  of  the  employee's  official 
duties  or  the  functions  of  DNFSB  unless 
testimony  is  being  given  on  behalf  of  the 
United  States  (see  also  5  CFR  2635.805 
for  current  employees). 

§  1 707.208    Restrictions  ttiat  apply  to 
released  records. 

(a)  The  General  Counsel  may  impose 
conditions  or  restrictions  on  the  release 
of  official  records  and  information, 
including  the  requirement  that  parties  to 
the  proceeding  obtain  a  protective  order 
or  execute  a  confidentiality  agreement 
to  limit  access  and  any  further 
disclosure.  The  terms  of  the  protective 
order  or  of  a  confidentiality  agreement 
must  be  acceptable  to  the  General 
Counsel.  In  cases  where  protective 
orders  or  confidentiality  agreements 
have  already  been  executed.  DNFSB 
may  condition  the  release  of  official 
records  and  information  on  an 
amendment  to  the  existing  protective 
order  or  confidentiality  agreement. 

(b)  If  the  General  Counsel  so 
determines,  original  DNFSB  records 
may  be  presented  for  examination  in 
response  to  a  demand  or  request,  but 
they  are  not  to  be  presented  as  evidence 
or  otherwise  used  in  a  manner  by  which 
they  could  lose  their  identity  as  official 
DNFSB  records,  nor  are  they  to  be 
marked  or  altered.  In  lieu  of  the  original 
records,  certified  copies  will  be 
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presented  for  evidentiary  purposes  (see 
28  U.S.C.  1733). 

§  1707.209    Procedure  when  a  decision  is 
not  made  prior  to  ttie  time  a  response  Is 
required. 

If  a  response  to  a  demand  or  request 
is  required  before  the  General  Counsel 
can  make  the  determination  referred  to 
in  §  1707.201.  the  General  Counsel. 
when  necessary,  will  provide  the  court 
or  other  competent  authority  with  a 
copy  of  this  part,  inform  the  court  or 
other  competent  authority  that  the 
demand  or  request  is  being  reviewed, 
and  seek  a  stay  of  the  demand  or  request 
pending  a  final  determination. 

§  1 707.21 0    Procedure  in  the  event  of  an 
adverse  ruling. 

If  the  court  or  other  competent 
authority  fails  to  stay  the  demand,  the 
employee  upon  whom  the  demand  is 
made,  unless  otherwise  advised  by  the 
General  Counsel,  will  appear  at  the 
stated  time  and  place,  produce  a  copy 
of  this  part,  state  that  the  employee  has 
been  advised  by  counsel  not  to  provide 
the  requested  testimony  or  produce 
documents,  and  respectfully  decline  to 
comply  with  the  demand,  citing  United 
States  ex  rel.  Touhyv.  Ragen.  340  VS. 
462  11951  ].  A  written  response  may  be 
offered  to  a  request,  or  to  a  demand,  if 
permitted  by  the  court  or  other 
competent  authority. 

Subpart  C — Schedule  of  Fees 

§1707.301     Fees. 

(a)  Generally  The  General  Counsel 
may  condition  the  production  of  records 
or  appearance  for  testimony  upon 
advance  payment  of  a  reasonable 
estimate  of  the  costs  to  DNFSB. 

(b)  Fees  for  records.  Fees  for 
producing  records  will  include  fees  for 
searching,  reviewing,  and  duplicating 
records,  costs  of  attorney  time  spent  in 
reviewing  the  demand  or  request,  and 
expenses  generated  by  materials  and 
equipment  used  to  search  for.  produce, 
and  copy  the  responsive  information. 
Costs  for  employee  time  will  be 
calculated  on  the  basis  of  the  hourly  pay 
of  the  employee  (including  all  pay, 
allowance,  and  benefits).  Fees  for 
duplication  will  be  the  same  as  those 
charged  by  DNFSB  in  its  Freedom  of 
Information  Act  fee  regulations  at  10 
CFR  part  1703. 

(c)  Witness  fees.  Fees  for  attendance 
by  a  witness  will  include  fees,  expenses, 
and  allowances  prescribed  by  the 
court's  rules.  If  no  such  fees  are 
prescribed,  witness  fees  will  be 
determined  based  upon  the  rule  of  the 
Federal  district  court  closest  to  the 
location  where  the  witness  will  appear. 
Such  fees  will  include  cost  of  time  spent 


by  the  witness  to  prepare  for  testimon> . 
in  travel,  and  for  attendance  in  the  legal 
proceeding. 

(d)  Payment  of  fees.  Y'ou  must  pay 
witness  fees  for  current  DNFSB 
employees  and  any  records  certification 
fees  by  submitting  to  the  General 
Counsel  a  check  or  money  order  for  the 
appropriate  amount  made  payable  to  the 
Treasury  of  the  United  States  In  thi^ 
case  of  testimony  by  former  DNFSB 
employees,  you  must  pay  applicable 
fees  directly  to  the  former  employee  in 
accordance  with  28  U.S.C.  1821  or  other 
applicable  statutes. 

(e)  Certification  I  authentication  I  of 
copies  of  records.  The  Defense  Nuclear 
Facilities  Safety  Board  may  certify  that 
records  are  true  copies  in  order  to 
facilitate  their  use  as  evidence.  If  you 
seek  certification,  you  must  request 
certified  copies  from  DNFSB  at  least  45 
days  before  the  date  they  will  be 
needed.  The  request  should  be  sent  to 
the  General  Counsel.  You  will  be 
charged  a  certification  fee  of  S15.00  for 
each  document  certified. 

(f)  Waiver  or  reduction  of  fees.  The 
General  Counsel,  in  his  or  her  sole 
discretion.  ma\  .  upon  a  sh(3wing  of 
reasonable  cause,  waive  or  reduce  any 
fees  in  connection  with  the  testimony, 
production,  or  certification  of  records. 

(g)  De  minimis  fees.  Fees  will  not  be 
assessed  if  the  total  charge  would  be 
SI  0.00  or  less. 

Subpart  D — Penalties 

§1707.401     Penalties 

(a)  An  employee  who  discloses 
official  records  or  information  or  gives 
testimony  relating  to  official 
information,  except  as  expressly 
authorized  by  DNFSB  or  as  ordered  by 

a  Federal  court  after  DNFSB  has  had  the 
opportunity  to  be  heard,  may  face  the 
penalties  provided  in  18  U.S.C.  641  and 
other  applicable  laws.  Additionally, 
former  DNFSB  employees  are  subject  to 
the  restrictions  and  penalties  of  18 
U.S.C.  207  and  216. 

(b)  A  current  DNFSB  employee  who 
testifies  or  produces  official  records  and 
information  in  violation  of  this  part 
shall  be  subject  to  disciplinary  action 

|FR  D'H    01-28.i4.1  Filed  11-13-01:  8:45  ami 
BtLUNG  CODE  3670-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001-CE-10-AD] 

RIN  2120-AA64 

Airworthiness  Directives:  SOCATA— 
Groupe  AEROSPATIALE  Model  TBM 
700  Airplanes 

agency:  Federal  Aviation 
.administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 
(NTRMl 

SUMMARY:  This  document  proposes  to 

adopt  a  new  airworthiness  directive 
(AD)  that  would  applv  to  certain 
SOCATA— Groupe  .AEROSPATIALE 
(SOCATA)  Model  TBM  700  airplanes. 
This  proposed  ,AD  would  require  you  to 
install  a  new  strainer  draining  system  in 
the  cabin  fuselage.  This  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAii 
issued  by  the  airworthiness  authority  for 
France.  'The  actions  specified  b\  this 
proposed  .^D  are  intended  to  prevent 
water  from  accumulating  in  the 
fuselage,  then  freezing  and  interfering 
with  or  causing  the  elevator  controls  to 
seize.  This  could  result  in  loss  of 
elevator  control  with  consequent  loss  of 
airplane  control. 
DATES:  The  Federal  Aviation 
Administration  (F.\.M  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  December  12.  2001. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2001-CE-lO-AD.  901  Locust.  Room 
506.  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  ser\'ice  information  that 
applies  to  this  proposed  AD  from 
SOCATA-Groupe  AEROSPATIALE. 
Customer  Support,  -\erodrome  Tarbes- 
Ossun-Lourdes.  BP  93O-Fb500y  Tarbes 
Cedex.  France;  telephone:  (33) 
(0)5.62.41.73.00;  facsimile;  (33) 
(0)5.62  41  76.54;  or  the  Product  Support 
Manager  SCX',,^T,\ — Ciroupe 
AEROSPATIALE.  North  Perr\-  Airport. 
7501  Pembroke  Road.  Pembroke  Pines. 
Florida  33023;  telephone:  (954)  894- 
1160;  facsimile:  (954)  964-4191   You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above 
FOR  FURTHER  INFORMATION  CONTACT;  karl 
■Schletzbauin.  Aerospace  Engineer.  FAA. 
Small  .\irplane  Directorate.  901  Locust. 
Room  301,  Kansas  City.  Missouri  64106: 


I 
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telephone:  (816)  ,^29-4146:  facsimile: 
(81B) 329-40yn 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  cin  I  ronimf^nt  on  this  proposed 
AD''  The  FAA  invites  comment.s  on  this 
proposed  rule,  "i'oii  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  .uidress 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremelv  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Arp  ^/ifTP  (inv  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specificallv  invites  comments 
on  the  overall  regulatorv.  economic, 
envircmmental.  and  energv  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  mav  view 
all  comments  we  rec:eive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  Tde  a  report  in 
the  Rules  Docket  that  summarizes  each 
contactwe  have  with  the  public:  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment^  If  you  want  FAA  to 
acknowledge  the  receipt  of  vour 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard   On  the 
postcard,  write  Comments  to  Docket 
No.    2001-CE-lO-AD."  We  will  date 


stamp  and  mail  the  postcard  back  to 
you.       j 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Direction  Generale 
de  I'Aviation  Civile  (DGAC),  which  is 
the  airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  mav  exist  on  certain  SOCATA 
Model  TBM  700  airplanes.  The  DGAC 
reports  an  incident  in  which  the 
elevator  controls  jammed  on  one  of  the 
affected  airplanes. 

lamming  of  the  elevator  controls 
occurred  because  water  accumulated  in 
the  fuselage  and  froze.  Water  had 
accumulated  in  the  fuselage  because  the 
strainer  and  draining  hole  became 
clogoed 

what  are  the  consequences  if  the 
condition  is  not  corrected?  If  this 
condition  is  not  corrected,  water  mav 
accumulate  in  the  fuselage,  freeze  and 
interfere  with  or  cause  the  elevator 
controls  to  seize.  This  could  result  in 
loss  of  elevator  control. 

Is  there  service  information  that 
applies  to  this  subject?  ocata  has  issued 
Service  Bulletin  SB  70-082  53,  dated 
June  2000. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  installing  a  new 
strainer  draining  system  in  the  cabin 
fuselage. 

What  action  did  DGAC  take?  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French  AD  2000- 
373(A).  dated  October  18,  2000,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement?  This 
airplane  model  is  manufactured  in 


France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21 .29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  FAA  informed  of  the 
situation  described  above 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  DGAC; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Socata  Model  TBM  700 
airplanes  of  the  same  type  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact^  We  estimate  that 
this  proposed  AD  affects  79  airplanes  in 
the  U.S.  registry. 

What  would  he  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes^  We  estimate  the 
following  costs  to  accomplish  this 
proposed  modification: 


Labor  cost 


2  workhours  «  S60  =  Si  20 


Parts  cost 


Total  cost 
per  airplane 


Total  cost 

on  US 

operators 


S114 


S234 


$18,486 


Compliance  Time  of  This  Proposed  AD 

What  would  he  the  compliance  time 
at  this  proposed  AD'  The  compliance 
time  of  this  proposed  .\D  is  Within  the 
next  3  months  after  the  effective  date  of 
this  AD" 

Whv  IS  the  {  omplidni  e  time  presented 
in  calendar  time  instead  nf  hours  time- 
in-sen-ice  ITIS}':'  Although  water  in  the 
cabin  fuselage  could  interfere  with  the 
elevator  controls  and  he(  ome  unsafe 
during  flight.  th<'  condition  is  not  a 
direct  result  of  airplane  operation.  The 
(  banc  e  of  this  situation  occurring  is  the 
same  for  an  airplane  with  lu  hours  time- 
in-service  (TlSl  as  it  would  be  for  an 


airplane  With  500  hours  TIS.  A  calendar 
time  for  compliance  will  assure  that  the 
unsafe  condition  is  addressed  on  all 
airplanes  in  a  reasonable  time  period. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 


would  not  have  federalism  implications 
under  Executive  C3rder  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulaton,-  action?  For 
the  reasons  discussed  above.  1  certif\- 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatorv  action  '  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)* 
Flexibility  Act.  A  copy  of  the  draft 
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regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  under  the  authorin 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C   106(g),  40113,  44701. 

§39.13     [Amended] 

2.  FAA  amends  «;  39  13  by  adding  a 
new  airwortliiness  directive  (AD)  to 
read  as  follows: 

SOCATA — Groupe  .Aerospatiale:  Docket  No. 

2ooi-(;e-io.-\d 


(a)  What  airplanes  orp  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  1  through  164.  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  bv  this  AD  are  intended 
to  prevent  water  from  accumulating  in  the 
fuselage,  then  freezing  and  interfering  with  or 
causing  the  elevator  controls  to  seize.  This 
could  result  in  loss  of  elevator  control  with 
consequent  loss  of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


Incorporate  Kit  No   OPT70  K072-53 


Within  the  next  3  monftns  after  the  effective 
date  of  ttiis  AD.  unless  already  accom- 
plished 


In  accordance  with  the  Technical  Instructions 
supplied  with  Kit  No  OPT70  K072-53,  as 
specified  m  Socata  Service  Bulletin  SB  70- 
082  53  dated  June  2000 


(e)  Can  I  comply  with  this  AD  in  any  other 

way?  You  may  u.se  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  .AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance? Con\ai:\  Karl  Schletzbaum. 
Aerospace  Engineer.  FA.A,  Small  Airplane 
Directorate.  901  Lc  ust.  Room  301.  Kansas 
Citv.  Missouri  64106:  telephone:  (816)  329- 
4146:  facsimile:  (816)  329--10qO 

(g)  What  if  I  need  lo  flv  thf  airplane  to 
another  location  lo  comply  with  this  AD?  The 
FA.A  can  issue  a  special  flighi  permit  under 
sections  21.197  and  21  199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 

21  199)  to  operate  your  airplane  to  a  location 
where  vou  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  ot  the  documents 
referenced  in  tnis  AD''  You  may  get  copies  of 
the  do(  uments  referenced  in  this  .\D  from 
SOC.ATA-Groupe  AERO.SP.ATIALE. 
Customer  Support.  .Aerodrome  Tarbes-Ossun- 
Lourdes,  BP  930— F65009  Tarbes  Cedex. 
France;  telephone:  (33)  (0)5.62.41.73.00: 


facsimile:  (33)  (0)5.62.41.76.54;  or  the 
Product  Support  Manager.  SOC.ATA — 
Groupe  AEROSPATIALE.  North  Perry 
Airport.  7501  Pembroke  Road.  Pembroke 
Pines,  Florida  33023;  telephone:  (954)  894- 
1160:  facsimile:  (954)  964-4191.  You  may 
view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City.  Missouri 
64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  .AD  20OO-373(A).  dated  October 
18.2000. 

Issued  in  Kansas  City,  Missouri,  on 
November  5.  2001 
Michael  Gallagher. 

.Vfanoger.  Small  Airplane  Directorate,  Aircraft 
Certification  Serxice. 
|FR  Doc.  01-28420  Filed  1 1-13-01;  8:45  am] 

BILLING  COOe  4910-13-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Regulations  No.  4] 
RIN  0960-AP28 

Revised  Medical  Criteria  for  Evaluating 
Impairments  of  the  Digestive  System 

AGENCY:  Social  Security  .Administratuin 
ACTION:  Proposed  rules 

SUMMARY:  We  are  proposing  to  revise  the 
criteria  in  the  Listing  of  Impairments 

(the  Listings)  that  we  use  to  evaluate 
claims  involving  digestive  impairments 
We  apply  these  criteria  at  step  three  of 
our  sequential  evaluation  processes 
when  you  claim  benefits  based  on 
disability  under  title  11  and  title  XV'I  of 
the  Social  Security  .Act  (the  Act)  The 
proposed  revisions  will  reflect  advances 


in  medical  knowledge,  treatment,  and 

methods  nf  evaluating  digestive 
impairments.  We  also  propose  to 
remove  listings  that  are  redundant  and 
only  refer  to  other  listings 
DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
Ianuar\  14.  2002 

ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at 
http://w\%'w. ssa.gov/regulations/ 
index.htm,  e-mail  to 
regulations®ssa.gov.  telefax  to  (410) 
966-2830  or  by  sending  a  letter  to  the 
Commissioner  of  Social  Security.  P  O 
Box  17703.  Baltimore.  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management.  Social  Security 
.Administration.  L2109  West  Low  Rise 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401. 
between  8  am  and  4  p.m  on  regular 
business  da\s  We  post  comments  on 
our  Internet  site,  or  you  may  inspect 
them  on  regular  business  days  by 
making  arrangements  with  the  contact 
person  shown  in  this  preamble 

.A  list  (if  the  sources  we  consulted 
when  developing  these  proposed  rules. 
e  e  .  various  medical  texts  and  pertinent 
articles,  will  be  posted  on  the  above 
Internet  site  The  list  is  also  a\  ailable 
upon  request  by  letter  to  the  (Jffu.e  of 
Disability.  Division  of  Medical  & 
\'ocational  Policy.  Social  Security 
.Administration.  3n.A-8  Operations 
Building.  6401  Se(  uritv  Boulevard. 
Baltimore.  MD  21235.  Attn:  Cheryl 
Wrobel.  or  by  email  to 
Chervl,Wrobel@SS.A  gov  Electronic 
\'ersion:  The  electronic  file  of  this 
document  is  available  on  the  date  of 
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publication  in  thp  Federal  Register  on 

http//n'i\'i\-accP:i.'i-gpo.gov/su_docs/ 
(ict's/nrpsHO  html  It  is  also  available 
on  tht'  Intfriif't  site  for  SSA  [i.e..  Social 
Security  (inline):  http://\\M'\y.ssa.gov/ 
regulations/.  Electronic  copies  of  the 
public  comments  on  these  proposed 
rules  md\  .ilso  be  found  r)n  this  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Su/.anne  [JiMaruio.  Social  Insurance 
Specialist.  Office  of  Process  and 
Innovation  Management,  Social  Security 
.■\dministration,  J109  West  Low  Rise, 
()401  Securitv  Boulevard.  Baltimore, 
Marvland  212*5-6401.  [410)  965-1769 
nrTTY  1410!  96h-5B09.  For  information 
on  eligibilitv  or  filing  for  benefits,  call 
our  natiimai  toll-free  number  1-800- 
772-1213  or  TTY  1-800-325-0778.  or 
visit  our  Internet  web  site.  SSA  Online, 
at  wM-w. ssa.gov. 


SUPPLEMENTARY  INFORMATION; 

What  Programs  Would  These  Proposed 
Regulations  Affect? 

These  proposed  regulations  would 
affect  disability  determinations  and 
decisions  we  make  for  you  under  title  II 
and  title  XVI  of  the  Act.  In  addition,  to 
the  e.xteni  that  Medicare  and  Medicaid 
eligibility  are  based  on  entitlement  to 
benefits  under  title  II  and  eligibility  for 
benefits  under  title  XVI,  these  proposed 
regulations  would  also  affect  the 
Medicare  and  Medicaid  programs. 

Who  Can  Get  Disability  Benefits? 

Under  title  II  of  the  Act,  we  provide 
for  the  payment  of  disability  benefits  if 
you  are  disabled  and  belong  to  one  of 
the  following  three  groups: 

•  Workers  insured  under  the  Act; 


•  Children  of  insured  workers:  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  of  insured 
individuals. 

Under  title  XVI  of  the  Act,  we  provide 
for  Supplemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  have  limited  income  and  resources. 

How  Do  We  Define  Disability? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medicallv  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  at  least  12  months.  Our 
definitions  of  disabilitv  are  shown  in 
the  following  table: 


If  you  tile  a  claim  under '  '  * 

And  you  are  '  *  * 

Disability  means  you  tiave  a  medically  determinable  impatrment(s) 
ttiat  meets  ttie  statutory  duration  requirement  and  results  in  '  '  ' 

title  II   an  adult  or  child 

ttie  inability  to  do  any  substantial  gainful  activity  (SGA). 

the  inability  to  do  any  SGA 

marked  and  severe  functional  limitations 

title  XVI 

an  adult     

title  XVI  

a  cfiild        .. .. ' 

What  Are  the  Listings  and  How  Do  We 
Use  Them? 

The  Listings,  found  in  appendix  1  to 
subpart  P  of  part  404  of  our  regulations, 
are  examples  of  impairments  for  each  of 
the  major  hodv  svstems  that  we  consider 
se\ere  enough  to  preclude  vou  as  an 
adult  from  performing  any  gainful 
dcti\itv.  vvithdut  further  c(msidering 
their  functional  impact  or  sour  age, 
education  and  work  experience.  If  you 
are  a  child  seeking  SSI  benefits  based  on 
disability,  the  listings  describe 
im[)airments  that  we  consider  severe 
•  ■nough  to  result  in  marked  and  severe 
functional  limitations.  We  generally  use 
the  t  riteria  in  the  Listings  onl\  to  make 
findings  of  disability   Although  the 
Listings  are  found  only  in  part  404  of 
our  rules,  we  ini  orporate  them  into  the 
SSI  program  under  title  X\'l  of  the  Act 
bv  *?  416  425  of  iiur  regulations,  and 
applv  them  to  claims  under  both  title  II 
and  title  XVI  of  the  Ar.t. 

There  are  listings  ff)r  adults  (part  A) 
and  for  children  (part  B)  We  apply  the 
medical  criteria  in  part  A  when  we 
assess  your  claim  if  you  are  an  adult. 
i.p  .  a  person  age  18  or  over.  If  you  are 
a  child,  we  first  use  the  criteria  in  part 
B   If  the  B  criteria  do  not  apply,  and  the 
specific  disease  process(es)  has  a  similar 
effect  on  adults  and  children,  we  then 
use  the  criteria  in  part  A. 

Our  regulations  provide  for  sequential 
evaluation  processes  for  evaluating 
disabilitv   We  apply  the  Listings  at  step 
three  of  the  sequential  evaluation 


processes  for  adults  and  for  children. 
First,  we  must  determine  that  you  are 
not  engaging  in  substantial  gainful 
activity,  and,  second,  that  you  have  a 
medically  determinable  impairment  or 
combination  of  impairments  that  is 
"severe." 

Then,  at  step  3  of  both  processes,  we 
use  the  Listings  to  determine  if  you  have 
an  impairment(s)  that  meets  or  equals  in 
severity  the  criteria  of  a  listed 
impairment. 

Why  Are  We  proposing  To  revise  the 
Listings  for  Digestive  Impairments? 

We  have  reviewed  the  existing 
digestive  listings  and  have  determined 
they  should  be  revised  in  light  of 
medical  advances  in  evaluation  and 
treatment  We  last  published  final  rules 
revising  the  digestive  listings  in  the 
Federal  Register  on  December  6,  1985 
(50  PR  50068).  In  the  preamble  to  those 
rules,  we  said  that  due  to  medical 
advances  in  treatment  and  program 
experience,  we  would  periodically 
review  and  update  the  Listings.  The 
current  listings  for  the  digestive  system 
will  no  longer  be  effective  on  July  2, 
2003.  Wa  are  now  proposing  to  revise 
the  listings  in  Part  A,  5.00  and  in  Part 
B,  105.00.  We  are  proposing  to  make  the 
rules  effective  for  five  years  from  the 
effective  date  of  the  final  rules  we 
publish  in  the  Federal  Register,  unless 
we  extend  them,  or  revise  and  issue 
them  again. 

We  will  continue  to  apply  our  current 
listings  until  we  evaluate  the  public 


comments  on  these  proposed  rules  and 
determine  whether  they  should  be 
issued  as  final  rules.  If  we  finalize  these 
proposed  rules,  when  any  final  rules 
become  effective,  we  will  apply  them  to 
new  applications  filed  on  or  after  the 
effective  date  of  the  final  rules,  and  to 
cases  that  are  pending  in  the 
administrative  review  process.  In 
accordance  with  our  usual  practice,  we 
would  explain  how  we  would  applv  any 
final  rules  in  greater  detail  in  the 
preamble  to  the  final  rules. 

When  we  conduct  reviews  to 
determine  whether  your  disability 
continues,  we  would  not  find  that  vour 
disability  has  ended  based  onlv  on  any 
changes  in  the  listings  Our  regulations 
explain  that  we  continue  to  use  our 
prior  listings  when  we  review  your  case 
if  vou  receive  disability  benefits  or  SSI 
payments  based  on  our  determination  or 
decision  that  your  impairment(s)  met  or 
equaled  the  listings.  In  these  cases,  we 
determine  whether  vou  have 
experienced  medical  improvement,  and 
if  so,  whether  the  medical  improvement 
is  related  to  the  ability  to  work.  If  your 
impairment(s)  still  meets  or  equals  the 
same  listing  section  that  we  used  to 
make  our  most  recent  favorable 
determination  or  decision,  we  will  find 
the  medical  improvement  is  not  related 
to  the  ability  to  work.  If  your  condition 
has  medically  improved  so  that  you  no 
longer  meet  or  equal  the  prior  listing, 
we  evaluate  your  case  further  to 
determine  whether  you  are  currently 
disabled.  We  may  find  that  you  are 
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currently  disabled,  depending  on  the 
full  circumstances  of  your  case.  See  20 
CFR404.1594(c)(3)(i)." 
416.994(b)(2)(iv)(A).  If  you  are  a  child 
who  is  eligible  for  SSI  payments,  we 
follow  a  similar  rule  when  we  decide 
whether  you  have  experienced  medical 
improvement  in  your  condition.  20  CFR 
416.994a(b)(2). 

What  General  Revisions  Are  We 
Proposing  for  the  Digestive  System 
Listings? 

We  propose  to  clarify  the  listing 
criteria  and  to  make  the  listings  easier 
to  use  by: 

1.  Replacing  reference  listings  with 
guidance  in  the  preface.  Reference 
listings  are  listings  that  are  met  by 
satisf\ing  the  criteria  of  another  listing. 
For  example,  you  can  meet  current 
listing  5.03,  Stricture,  stenosis,  or 
obstruction  of  the  esophagus,  with 
weight  loss  as  described  under  listing 
5.08  Current  listing  5  08  requires 
weight  loss  to  a  specific  amount  due  to 
any  persisting  gastrointestinal  disorder. 
Therefore  current  listing  5.03  is 
redundant. 

We  also  propose  to  provide  general 
guidance  in  the  preface  to  the  listings 
(see  Section  5.00E1)  stating  that 
digestive  disorders  resulting  in 
impairments  in  other  body  systems 
should  be  evaluated  under  the  affected 
body  system  We  propose  to  list  the 
most  commonh  affected  body  systems. 

2.  Making  nonsubstantive  editorial 
changes  to  update  the  medical 
terminologv  in  the  Listings  and  to  be 
consistent  with  plain  language 
guidelines.  Plain  language  regulations 
will  make  the  content  easier  to 
understand. 

We  discuss  other  specific  changes  we 
propose  to  make  in  the  listings  below, 
in  our  detailed  explanation  of  the 
proposed  listings 

How  Are  We  Proposing  to  Change  the 
Preface  to  the  Listings  for  Evaluating 
Digestive  Impairments  in  Adults? 

5.00    Digestive  System 

We  propose  to  revise  the  preface  to 

provide  additional  guidance  for 
adjudicating  digestive  impairments,  and 
to  update  the  medical  terminology.  We 
also  propose  to  remove  references  to 
disorders  and  complications  of  diseases 
that  we  no  longer  always  consider  to 
result  in  listing-level  severity,  e.g., 
peptic  ulcer  disease,  fistulae.  abscesses, 
or  recurrent  obstructions. 

The  remaining  relevant  material  in 
current  section  5.00A  is  in  proposed 
section  5.00A,  while  the  relevant 
material  in  current  5.00B  is  updated  and 
moved  to  proposed  section  5. OOF. 


The  relevant  material  in  current 
section  5.00C  is  moved  to  proposed 
section  5.00A  We  propose  to  remove 
that  portion  of  current  section  5.00C 
that  deals  with  peptic  ulcer  disease 
because  advances  in  diagnosis, 
evaluation  and  treatment  of  this 
impairment  make  the  surgical 
interventions  discussed  in  the  current 
section  (including  gastrectomy, 
vagotomy  and  pyloroplasty)  much  less 
common. 

Following  is  a  detailed  explanation, 
section-by-section,  of  the  proposed 
revised  preface  material 

Proposed  5. OCA— What  Kind  of 
Impairments  Do  We  Consider  in  the 
Digestive  System? 

In  this  section,  we  propose  to  list 
examples  of  major  digestive 
impairments  refiected  in  the  digestive 
listings.  We  propose  to  move  the 
information  about  colostomy  and 
ileostomy  from  current  section  5  OOC  to 
proposed  section  5.00A.  as  part  of  a 
general  reorganization  of  the  material. 

The  proposed  rules  continue  to 
recognize  that  digestive  impairments 
frequently  respond  to  medical  or 
surgical  therapy  As  a  result,  the 
severity  of  these  disorders  should 
generally  be  considered  within  the 
context  of  prescribed  treatment 

Proposed  5.00B — What  Documentation 
Do  W'e  Need? 

In  this  new  section,  we  propose  to 
add  examples  of  the  types  of  clinical 
and  laborator\  findings  that  should  be 
part  of  the  longitudinal  evidence.  We 
also  state  that  we  usually  need 
longitudinal  evidence  covering  a  period 
of  at  least  6  months  of  observations  and 
treatment,  unless  we  can  make  a  fully 
favorable  determination  or  decision 
without  it.  With  advances  in  medication 
and  treatment,  favorable  response  to 
treatment  may  reduce  the  functional 
impact  of  digestive  impairments.  We 
believe  the  6-month  evidence  period 
should  allow  sufficient  time  for  your 
impairment  to  stabilize  so  we  can  make 
an  accurate  projection  regarding  its 
severity  and  duration.  However,  this 
does  not  prevent  us  from  making  a 
finding  of  disability  before  the  6-month 
period  elapses,  after  considering  all  of 
the  medical  and  other  evidence.  The 
rules  we  have  proposed  will  provide  us 
with  fiexibility  to  address  situations  in 
which  your  medical  condition  is  so 
se\'ere  that  we  can  determine  before  the 
6-month  period  elapses  that  your 
impairmentts)  will  continue  to  be 
disabling  for  at  least  12  months.  One 
example  would  be  under  listing  5  02, 
recurrent  gastrointestinal  hemorrhage,  if 
3  distinct  episodes  are  documented  in 


less  than  6  months.  Another  example 
would  be  an  impairment  that  meets 
listing  5.09  Liver  transplant,  due  to  a 
traumatic  event  or  previously 
unrecognized  and  untreated  liver 
condition  with  little  or  no  pre-surgical 
treatment  documentation. 

We  also  provide  guidance  on  those 
situations  when  you  have  not  received 
ongoing  treatment  or  do  not  have  an 
ongoing  relationship  with  the  medical 
community  despite  the  existence  of  a 
se\ere  impairment 

Proposed  S.OtK, — Hov%  Do  We  K\aluate 
Digestive  Disorder>  Under  Listings  Ihat 
Require  Recurring  or  Persistent 
Findings' 

We  propose  this  new  section  to 
discuss  the  requirement  for  recurring  or 
persistent  findings  in  listings  5.02,  5.05, 
5.06  and  5.08,  and  other  considerations 
which  allow  us  to  make  findings 
regarding  continued  impairment 
severity  to  satisfy  the  duration  of 
disability  requirement. 

We  also  discuss  the  events  and 
episodes  needed  to  meet  certain  listings. 
There  are  no  minimal  periods  of  time 
for  which  an  episode  has  to  last, 
although  for  some  listings,  all  incidents 
within  a  specified  period  will  constitute 
one  episode  The  duration  of  an  episode 
is  controlled  by  the  requirements  that 
constitute  an  episode  for  a  specific 
disorder  For  example,  the  requirement 
for  blood  transfusion  inherently  implies 
that  you  must  seek  medical  care  that 
results  in  the  appropriate  clinical  and 
laboratory  evaluation  to  determine  that 
transfusion  is  necessary 

The  required  number  of  recurrent 
episodes  is  specified  in  each  listing. 
Listings  5.02.  5.06.  105  05A.  and 
105. 06A  are  characterized  by 
"episodes." 

Listing  5.02  requires  3  episodes  of 
gastrointestinal  hemorrhage  requiring  at 
least  two  units  of  blood  transfused  per 
episode,  occurring  during  a  consecutive 
6-month  period.  Listing  5.02  further 
qualifies  that  all  incidents  occurring 
within  a  consecutive  14-day  period 
constitute  one  episode.  Listing  5.06  and 
105. 06A  require  documentation  of  at 
least  two  episodes  of  abdominal  pain, 
distention,  and  vomiting  as  a  result  of 
infiammatory  bowel  disease,  which  is 
documented  as  required  in  the  listing. 
These  episodes  must  occur  during  the 
consecutive  6-month  period  of 
persistent  or  recurrent  intestinal 
obstruction  that  occurs  despite 
prescribed  treatment.  Listing  105. 05A 
requires  3  episodes  of  bleeding 
requiring  transfusion  due  to 
hemodynamic  instability,  occurring 
over  a  consecutive  6-month  period 
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Section  5.00C2  and  105.00C2  explain: 
*   *    *  In  every  listing  in  which  we 
require  more  than  one  event,  there  must 
be  at  least  1  month  between  the  events 
(unless  otherwise  specified),  to  ensure 
that  we  are  evaluating  separate 
episodes." 

Proposed  5.00D — How  Do  We  Consider 
the  Effects  of  Treatment? 

We  propose  this  new  section  to 
describe  uur  policy  on  assessing  the 
effects  of  treatment  when  we  determine 
the  severity  and  duration  of  the 
impairment. 

Proposed  5.00E — How  Do  We  Evaluate 
Impairments  That  Do  Not  Meet  One  of 
the  Digestive  Listings? 

In  this  new  section,  we  propose 
guidance  for  assessing  digestive 
impairments  that  do  not  meet  the 
digestive  listings,  but  are  accompanied 
by  systemic  manifestations  in  other 
body  systems.  For  example,  we  site 
hepatic  encephalopathy  to  explain  that 
the  resultant  impairment  should  be 
evaluated  under  the  affected  body 
system.  This  replaces  the  criteria  in 
current  listing  5.05E.  which  states  the 
impairment  should  be  evaluated  under 
the  criteria  in  listing  12.02. 

We  also  explain  how  evaluation  of  the 
impairment(s)  will  continue  through  the 
sequential  evaluation  process. 

Proposed  5. OOF— What  Are  Our 
Guidelines  for  Evaluating  Specific 
Digestive  Impairments? 

We  incorporated  and  revised  the 
guidance  in  current  5  OOB  into  this 
proposed  section.  We  removed  the 
discussion  in  current  section  5. OOB 
about  a  distinction  between  primarv  and 
secondary  digestive  disorders  resulting 
in  weight  loss  and  malnutrition  since 
the  distinction  is  not  necessarv  for 
adjudication.  Rather,  the  weight  loss 
must  onlv  he  shown  to  be  related  to  a 
digestive  impairment   When  a  medicallv 
determinable  impairment  is  established. 
we  do  not  require  that  a  direct 
connection  with  a  specific  etiologv  be 
determined.  The  wording  in  current 
5  OOB  can  be  incorrectly  interpreted  to 
imply  that  we  must  determine  that  the 
digestive  disorder  is  the  primarv  or 
secondary  cause  of  the  weight  loss. 
Since  this  is  not  necessarx'  for  our 
disability  evaluation  process,  we 
propose  to  revise  the  section.  If  you 
have  a  digestive  disorder  that  can 
reasonably  be  expected  to  lead  to  weight 
loss,  or  a  treating  source  actually  states 
that  weight  loss  results  from  a  specific 
digestive  disorder,  this  is  sufficient  for 
our  purposes. 

We  added  an  explanation  of  how  to 
use  the  weight  tables  in  Listing  5.08. 


when  fractions  of  inches  or  centimeters 
in  height  measurements  must  be 
converted  to  specific  table  values. 

We  also  propose  to  add  a  new  section, 
5.00F2,  which  describes  how  we 
evaluate  chronic  liver  disease  and 
resulting  impairments,  including  liver 
transplants. 

How  Are  We  Proposing  to  Change  the 
Criteria  in  the  Li.stings  for  Evaluating 
Digestive  Impairments  in  Adults? 

5.01     Category  of  Impairments, 
Digestive  System 

Addition  of  new  listing: 

We  propose  to  add  a  new  listing,  5.09 
Liver  Transplant,  in  keeping  with  our 
other  organ  transplantation  listings,  e.g 
heart  transplant  in  listing  4.09  and 
kidney  transplant  in  listing  6.02B. 

Removal  of  redundant  or  reference 
listings: 

We  propose  to  remove  several  current 
listings  because  they  are  redundant. 
These  four  listings  are  all  reference 
listings  referring  to  listing  5.08: 

•  5.05 — Stricture,  stenosis,  or 
obstruction  of  the  esophagus  with 
weight  loss. 

•  5.04D — Peptic  ulcer  disease  with 
weight  loss. 

•  5.06E — Chronic  ulcerative  or 
granulomatous  colitis  with  weight  loss, 
and 

•  5.07D — Regional  enteritis  with 
weight  loss. 

We  propose  to  remove  listing  5.05E 
because  it  is  a  reference  hsting  to  12.02. 
We  propose  to  add  language  to  the 
preface  in  5.00E  to  refer  to  the 
appropriate  body  system  that  may  be 
affected  by  a  digestive  impairment. 

We  propose  to  remove  several  listings 
or  listing  sections  because  there  has 
been  significant  progress  in  medical 
technology  and  clinical  experience 
related  to  the  treatment  of  the  digestive 
impairments  that  are  contained  in  the 
current  listings.  Our  program  experience 
is  that  such  advances  in  treatment  mean 
that  the  criteria  in  some  of  the  current 
listings  are  no  longer  appropriate 
indicators  of  listing-level  severity  Manv 
of  these  impairments  can  be  controlled 
or  resolved  and  thus  are  less  likely  to 
result  in  listing-level  severity.  Even  if 
listing-level  severity  is  initially  present, 
the  12  month  statutory  duration 
requirement  may  no  longer  be  met. 

We  propose  to  remove  current  listing 
5.04.  Peptic  ulcer  disease  (demonstrated 
by  X-ray  or  endoscopy),  due  to  progress 
in  evaluation  and  treatment. 

Advances  in  medical  and  surgical 
management  have  made  many 
complications  from  peptic  ulcer  disease 
such  as  recurrent  ulceration  (current 
listing  5.04A),  fistula  formation  (current 


listing  5. 043)  and  recurrent  obstruction 
(current  listing  5.04C)  less  common. 
Treatment  often  results  in  significant 
improvement  so  that  the  criteria  in  these 
listings  are  no  longer  an  appropriate 
indicator  of  listing-level  severity. 
Therefore,  we  propose  to  remove  all 
three  current  peptic  ulcer  disease 
listings. 

We  also  propose  to  remov'e  several  of 
the  chronic  liver  disease  listings,  listing 
5.05,  due  to  progress  in  treatment  and 
other  reasons  as  described: 

•  5.05B — Chronic  liver  disease  with 
performance  of  a  shunt  operation  for 
esophageal  varices.  At  the  time  this 
listing  was  written,  only  surgical  shunts 
were  available.  Surgical  shunts  involve 
extensive  abdominal  surgery.  They  were 
not  usually  performed  until  your 
condition  became  serious  enough  to 
warrant  undertaking  the  risks  associated 
with  prolonged  surgery  and  anesthesia. 
Surgical  shunts  are  now  performed 
much  less  frequently.  Clinical 
experience  indicates  that  procedures 
such  as  the  transjugulcu-  intrahepatic 
portal  systemic  shunt  (TIPS),  may  be 
performed  with  minimal  anesthesia  and 
with  fewer  complications. 

TIPS  represents  an  advance  in  the 
medical  management  of  portal 
hypertension  and  massive  ascites. 
Indications  for  a  TIPS  procedure 
include  bleeding  esophageal  varices  or 
refractory  ascites. 

•  5.05C — Chronic  liver  disease  with 
specific  levels  of  serum  bilirubin. 
Current  listing  5.05C  requires  only  a 
persistent  elevated  bilirubin  level.  We 
propose  to  delete  this  listing  because  a 
laboratory  finding  alone  is  not  an 
accurate  measure  of  your  abilitv  to 
function. 

•  5.05F — Chronic  liver  disease  with 
liver  biopsy.  This  listing  requires 
confirmation  of  chronic  liver  disease  by 
a  liver  biopsy,  with  a  specified  clinical 
or  laboratory  finding.  We  propose  to 
delete  this  listing  because  it  does  not 
necessarily  characterize  an  impairment 
of  listing-level  severity.  A  liver  biopsy, 
while  confirming  the  presence  of  liver 
disease,  does  not  correlate  with  any 
specific  level  of  impairment  severity  or 
decrease  in  functional  abilitv  The 
biopsy  only  confirms  what  may  have 
been  discovered  with  imaging  and  other 
laboratory  evidence.  The  specific 
laboratory  values  in  the  listing  also  are 
not  an  accurate  measure  of  the  severity 
and  duration  of  the  impairment. 
Proposed  listing  5.05  will  replace  many 
of  the  criteria  in  current  5.05  to  reflect 
more  accurately  listing-level 
impairments  related  to  chronic  liver 
disease. 

We  also  propose  to  remove  current 
listing  5.06.  Chronic  ulcerative  or 
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granulomatous  colitis  and  current 
listing  5.07.  Regional  enteritis  for  the 
following  reasons: 

•  5.06A — Chronic  ulcerative  or 
granulomatous  colitis  with  recurrent 
bloody  stools  documented  on  repeated 
examinations  and  anemia  manifested  by 
hematocrit  of  30  percent  or  less. 

Anemia,  when  caused  by 
inflammatory  bowel  disease,  is  not  an 
appropriate  indicator  of  listing-level 
severity.  Hematocrit  level  does  not 
necessarily  correlate  with  ability  to 
function.  A  gradual  reduction  in 
hemoglobin,  even  to  very  low  levels,  is 
often  well  tolerated  if  you  have  normal 
cardiovascular  and  pulmonary  systems. 

•  5.06B  and  5. 073 — Persistent  or 
recurrent  systemic  manifestations,  such 
as  arthritis,  iritis,  fever  or  liver 
dysfunction  due  to  chronic  ulcerative  or 
granulomatous  colitis  or  regional 
enteritis.  These  listings  required  only 
the  presence  of  a  systemic  manifestation 
in  another  body  system  or  organ, 
without  regard  to  degree  of  severity  of 
functional  impact.  These  listings  are  not 
an  appropriate  indicator  of  listing-level 
severity 

•  5.66C  and  5. 07C— Intermittent 
obstruction  due  to  intractable  abscess, 
fistula  formation  or  stenosis.  Advances 
in  surgical  treatment  have  improved  the 
management  of  these  conditions,  so  that 
these  listings  are  no  longer  an 
appropriate  indicator  of  listing-level 
severity 

•  5.06D — Recurrence  of  findings  of  A, 
B,  or  C  after  total  colectomy.  We  are 
proposing  to  remove  this  listing 
consistent  with  our  proposal  to  remove 
listings  5.06A.  B.  and  C. 

We  propose  to  combine  the  remainder 
of  listings  5.06 — Chronic  ulcerative  or 
granulomatous  colitis,  and  5.07 — 
Regional  enteritis,  into  one  listing  for 
inflammatory  bowel  disease  (IBD) 
(proposed  listing  5.06).  IBD  includes 
both  ulcerative  colitis  and  Crohn's 
disease.  Crohn's  disease  includes 
regional  enteritis.  Crohn's  disease  may 
involve  the  entire  gastrointestinal  tract, 
but  usually  involves  the  small  intestine 
or  colon. 

We  also  propose  to  remove  current 
listing  5.08B.  Weight  loss  due  to  any 
persisting  gastrointestinal  disorder,  with 
weight  equal  to  or  less  than  the  values 
specified  in  Table  III  or  IV  and  one  of 
the  listed  abnormal  laboratory  findings 
present  on  repeated  examinations.  This 
listing  allowed  a  lesser  level  of  weight 
loss  than  that  required  to  meet  listing 
5.08A  when  accompanied  by  one  of  the 
additional  listed  findings.  Those 
findings,  however,  do  not  correlate  with 
any  specific  level  of  impairment 
severity  or  decrease  of  functional  abilitv 


that  would  be  an  accurate  indicator  of 
listing-level  severity. 

The  following  is  a  detailed 
explanation  of  the  proposed  listing 
criteria 

Proposed  Listing  5.02 — Recurrent 
Gastrointestinal  Hemorrhage 

We  propose  to  revise  the  severity 
criteria  in  this  listing  from  anemia  with 
a  hematocrit  level  of  30  percent  or  less, 
to  the  requirement  for  at  least  2  units  of 
blood  transfused  per  episode,  with 
hemorrhages  occurring  at  least  three 
times  during  a  consecutive  six-month 
interval  A  hematocrit  level  is  not  an 
appropriate  indicator  of  the  severity  of 
gastrointestinal  hemorrhage.  It  is  the 
frequent  recurrence  of  the  hemorrhages 
and  the  cumulative  effect  on  you  that 
results  in  your  inability  to  perform  any 
gainful  activity.  We  also  propose  to 
revise  the  source  of  gastrointestinal 
bleeding  covered  by  this  listing  from 
"upper  gastrointestinal  hemorrhage 
from  undetermined  cause  "  to 
"gastrointestinal  hemorrhage  from  any 
cause." 

Since  improvements  in  medical 
treatment  may  resolve  the  frequency  of 
hemorrhages  and  thus  the  overall 
severity  of  the  impairment,  we  propose 
that  you  may  be  considered  to  be  under 
a  disability  for  one  year  following  the 
last  documented  hemorrhage 
Thereafter,  we  will  evaluate  your 
residual  impairment(s) 

Proposed  Listing  5.05 — Chronic  Liver 
Disease 

We  propose  to  replace  current  listing 
5  05  with  criteria  that  more  accurately 
reflect  listing-level  severity. 

We  propose  to  remove  "portal, 
postnecrotic,  or  biliary  cirrhosis"  in  the 
current  listing  5.05  and  replace  it  with 
"cirrhosis  of  any  kind   '  We  listed  these 
kinds  of  cirrhosis  as  examples  of 
chronic  liver  disease,  but  we  did  not 
intend  that  we  must  specify  the  kind  of 
cirrhosis  present.  Removing  the 
examples  would  clarify-  our  intent.  We 
also  propose  to  remove  "Wilson's 
disease  "  and  "chronic  active  hepatitis" 
from  the  examples  of  chronic  liver 
disease  because  hepatic  impairment  due 
to  Wilson's  disease  and  chronic  active 
hepatitis  is  included  in  the  revised  term 
"cirrhosis  of  any  kind." 

We  propose  to  revise  listing  5.05A. 
esophageal  varices,  by  defining  our 
criteria  for  a  massive  hemorrhage.  By 
providing  a  specific  transfusion 
requirement,  we  intend  to  exclude 
minor  variceal  bleeding  which  would 
not  be  an  indicator  of  listing-level 
severity. 

Newer  techniques  in  primary 
prevention  and  treatment  of  esophageal 


varices,  e.g.,  TIPS,  banding,  and 
sclerotherapy,  have  significantly 
improved  the  management  of  varices. 
Based  on  these  advances,  it  is  no  longer 
appropriate  to  establish  disability  for  3 
years  as  under  current  listing  5.05A.  so 
we  propose  that  you  will  be  considered 
under  a  disability  for  one  year  following 
the  last  documented  massive 
hemorrhage.  Thereafter,  we  will 
evaluate  your  residual  impairment(s). 

We  are  proposing  to  change  current 
listing  5. 050.  ascites  due  to  chronic 
liver  disease,  to  5.05B.  We  propose  to 
clarify  how  the  persistence  of  the  ascites 
over  6  months  must  be  demonstrated 
We  are  revising  the  required  time 
inter\'al  from  5  months  of  ascites  to  6 
months  of  ascites  to  be  consistent  with 
the  other  proposed  digestive  system 
listings  In  our  experience,  requiring  6 
months  of  persistent  findings  enables  us 
to  make  a  more  reliable  prediction  of 
listing-level  sevent\    We  also  require 
that  evaluations  be  done  at  least  two 
months  apart  within  the  six-month 
period  to  substantiate  the  chronic  nature 
of  the  impairment,  and  to  ensure  that 
we  are  evaluating  separate  episodes. 

The  presence  of  sufficient  ascitic  fluid 
requinng  frequent  paracentesis  indicates 
disease  of  listing-level  severity.  Under 
current  listing  5  05D.  if  paracentesis  was 
not  performed,  ascites  sufficient  to  be 
detected  on  physical  examination,  along 
with  hypoaibuminimia  would  fulfill 
these  criteria.  However,  current  imaging 
techniques  are  capable  of  identifying 
even  mimmal  amounts  of  ascites  before 
they  could  be  detected  on  physical 
examination,  which  would  not  be  an 
indicator  of  listing-level  seventy  liver 
disease  We  explain  this  in  the  preface. 

If  ascites  is  documented  by  medically 
acceptable  imaging  rather  than  by 
paracentesis,  we  still  require  evidence 
to  confirm  that  there  is  significant 
deterioration  of  liver  function. 
Therefore,  we  propose  in  listing  section 
5  05B2  to  require  reduction  nf  serum 
albumin  to  the  level  specified  in  the 
listing  or  prolongation  of  the 
prothrombin  time  as  specified  in  the 
listing 

Proposed  Listing  5.06— Inflammatory     • 
Bowel  Disease 

We  propose  to  combine  portions  of 
current  listings  5  06  and  5  07  into  listing 
section  5.06.  Ulcerative  colitis.  Crohn's 
disease,  granulomatous  colitis,  and 
regional  enteritis  are  now  commonly 
referred  to  as  "Inflammatory  bowel 
disease"  (IBD)  Combining  these  listings 
is  appropriate  considering  current 
medical  practice  The  listing-level 
criteria  for  IBD  concern  persistent  or 
recurrent  intestinal  obstruction.  These 
criteria  reiterate  current  listing  5.07A. 


( 
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and  also  clarify  that  the  intestinal 
ob.struction  must  be  documented  by 
appropriate  medically  acceptable 
imaging,  or  operative  findings.  We 
propose  the  additional  requirement  that 
two  episodes  of  obstruction  over  a 
consecutive  6-month  period  despite 
prescribed  therapy  be  documented  in 
order  to  ensure  that  this  is  a  chronic 
impairment  that  will  meet  the  12-month 
duration  requirement,  rather  than  a 
single  occurrence  that  can  be 
successfully  treated 

Proposed  Listing  5.08 — Weight  Loss 
Due  to  Any  Persisting  Gastrointestinal 
Disorder 

We  propose  that  the  weight  level 
demonstrating  listing-level  severity  be 
documented  for  at  least  6  consecutive 
months,  despite  prescribed  therapy  and 
expected  to  persist  at  this  level  for  at 
least  12  months,  in  order  to  ensure  the 
continuing  nature  of  the  impairment. 
Weight  loss  of  shorter  duration  may 
respond  to  treatment,  and  therefore  may 
not  be  expected  to  persist  for  12  months. 
Since  these  listings  were  originally 
written,  there  have  been  significant 
advances  in  the  treatment  of  many 
digestive  disorders,  which  have  resulted 
in  more  favorable  prognoses  with 
treatment.  However,  it  may  take  up  to  6 
months  to  determine  whether  treatment 
will  lead  to  long-term  improvement  and 
possibly  recover^',  or  just  result  in  a 
temporary  remission  of  impairment 
seventy  In  light  of  the  current  medical 
knowledge,  we  believe  that  6  months  is 
the  minimum  amount  of  time  needed  to 
determine  that  the  weight  loss  due  to  a 
digestiye  impairment  will  continue  at 
listing-level  severity  for  long  enough  to 
fulfill  the  duration  requirement  of  12 
months.  This  is  consistent  with  the 
changes  we  propose  in  the  other 
digestive  listings. 

We  also  propose  to  update  the 
weights  listed  in  Tables  1  and  II  of 
listing  5.08.  While  we  are  proposing  to 
adopt  the  use  of  Body  Mass  Index  (BMI) 
in  evaluating  malnutrition  in  children 
(listing  105.08),  we  are  not.  at  this  time, 
proposing  to  adopt  BMI  to  evaluate 
weight  loss  in  adults.  The  Centers  for 
Disease  Control  and  Prevention  (CDC) 
state  that  BMI  is  used  differently  with 
children  than  it  is  with  adults.  "*    *    * 
Body  Mass  Index,  or  BMI  (wt/ht-) 
provides  a  guideline  based  on  weight 
and  height  to  determine  underweight 
and  overweight.  As  children  grow,  their 
body  fatness  changes  over  the  years.  The 
interpretation  of  BMI  depends  on  the 
child's  age  Additionally,  girls  and  bovs 
differ  in  their  body  fatness  as  they 
mature  Therefore,  we  plot  the  BMI-for- 
age  according  to  sex-specific  charts." 
The  CDC  has  prepared  charts  and  tables 


that  calculate  BMI  values  for  selected 
heights  and  weights  for  you  from  ages 
2  to  20  years.  The  CDC  has  hirther 
detennined  that  a  BMI-for-age  <5th 
percentile  meets  their  criteria  for 
underweight.  The  CDC  does  not 
calculate  a  figure  nor  indicate  a  cutoff 
that  is  judged  to  be  indicative  of 
malnutrition. 

The  current  listings  are  based  on 
standard  growth  charts  to  satisfy  the 
listing  for  malnutrition.  Current  listing 
105.08  requires  (in  part):  "Malnutrition, 
due  to  a  demonstrable  gastrointestinal 
disease  causing  either  a  fall  of  15 
percentiles  of  weight  which  persists  or 
the  persistence  of  weight  which  is  less 
than  the  third  percentile  (on  standard 
growth  charts). 

The  3rd  percentile  is  generally 
accepted  as  the  lower  limit  of  the 
normal  range  for  most  biologic 
measurements.  Persistence  below  this 
level  would  warrant  evaluation  and.  if 
available,  intervention.  Since  the  new 
BMI-for-age  charts  continue  to  provide 
percentiles,  we  are  able  to  continue  our 
policy  of  measurements  below  the  3rd 
percentile  determined  to  correspond 
with  listing-level  severity  for  children. 

In  assessing  weight  loss  in  adults,  we 
have  never  used  percentiles  based  on 
age  calculations.  Our  current  listing  5.08 
is  based  on  the  Metropolitan  Life 
Insurance  Company's  weight  chart  for 
medium  frame  individuals.  The  weights 
in  tables  1  and  2  of  listing  5.08  represent 
a  20%  reduction  in  the  beginning 
weight  for  medium  frame  individuals  as 
reflected  in  the  weight  charts  in  effect 
at  the  time  the  listings  were  last  revised. 

The  GDC  has  no  such  BMI-for-age 
charts  for  adults  They  do  state  that 
"underweight"  in  adults  is  indicated  by 
a  BMI  less  than  18.5;  however,  neither 
the  CDC  nor  any  other  recognized 
authority  known  to  us  has  determined  a 
BMI  for  adults  that  would  be  consistent 
with  listing-level  severity  weight  loss 
due  to  a  gastrointestinal  impairment. 
Until  we  have  a  scientific  basis  for 
changing  the  way  we  calculate  listing- 
level  severity  weight  loss  in  adults,  we 
determined  it  would  be  best  to  just 
update  our  tables  1  and  2  using  the 
latest  Metropolitan  Life  Insurance 
Company's  weight  chart,  last  updated  in 
1983. 

We  also  expanded  the  heights  and 
weights  in  the  tables  to  add  the  metric 
equivalents  for  assistance  in 
adjudication. 

■yhe  weight  loss  tables  in  listing  5  08 
include  listing-level  weights  for  men 
whose  height  is  between  5  feet  1  inch 
and  6  feet  4  inches,  and  for  women 
whose  height  is  between  4  feet  10 
inches  and  6  feet  1  inch.  If  your  height 
is  outside  these  table  values  and  you 
allege  disability  due  to  weight  loss 


related  to  a  digestive  impairment,  these 
tables  cannot  be  applied  to  evaluate 
whether  your  impairment  meets  the 
listing.  In  this  situation,  we  would 
review  the  evidence  in  file  to  determine 
if  your  condition  medically  equals  the 
listing.  Considering  the  table  weights 
and  your  weight,  we  would  make  a 
severity  judgment.  If  you  have  a  severe 
impairment  that  does  not  meet  nor 
equal  the  listings,  we  continue  to 
evaluate  your  claim  through  the 
sequential  evaluation  process,  which 
would  require  asse.ssment  of  vour 
residual  functional  capacity  and,  if 
necessary,  consideration  of  vocational 
factors  such  as  your  age.  education  and 
past  work  experience. 

Proposed  Listing  5.09 — Liver 
Transplant 

We  propose  that  you  should  be 
considered  under  a  disabilitv  for  12 
months  following  the  surgery*,  due  to  the 
nature  and  course  of  recovery  for  this 
procedure.  After  that  time,  we  will 
evaluate  the  residual  impairment(s). 
This  is  consistent  with  our  criteria  for 
assessing  other  organ  transplants,  such 
as  kidney  and  heart. 

How  Are  We  Proposing  To  Change  the 
Preface  To  the  Listings  for  Evaluating 
Digestive  Impairments  in  Children? 

105.00    Digestive  System 

As  we  already  discussed  in  the 
explanation  of  5.00  in  the  adult  rules, 
we  propose  to  revise  the  preface  to 
provide  additional  guidance  for 
adjudicating  digestive  impairments. 
Where  necessary,  we  added  information 
specific  to  the  childhood  listings: 
however,  we  repeated  much  of  the 
proposed  preface  5.00  in  the  proposed 
preface  105.00.  This  is  because  the  same 
basic  rules  for  establishing  and 
evaluating  the  existence  and  severity  of 
digestive  impairments  in  adults  also 
apply  to  children. 

Proposed  105. OOA  through  105. OOF 
correspond  to  proposed  5. OOA  through 
5. OOF  in  the  adult  rules  Because  we 
already  described  these  provisions 
under  the  explanation  of  proposed  5.00. 
the  following  discussions  describe  only 
those  provisions  that  are  unique  to  the 
childhood  rules  or  thai  require  further 
explanation. 

Proposed  105.00A— What  Kind  of 
Impairments  Do  We  Consider  in  the 
Digestive  System? 

This  section  contains  the  information 
in  current  105. OOA.  and  information 
from  the  last  sentence  in  current 
105.00C.  It  differs  from  the 
corresponding  5. OOA  in  the  proposed 
adult  rules  in  the  following  ways: 
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•  We  added  a  paragraph  addressing 
congenital  defects  of  the  gastrointestinal 
organs;  and 

•  We  added  "growth  and 
development  "  to  "nutrition",  in  the 
paragraph  addressing  surgical 
diversions  of  the  intestinal  tract,  since 
these  factors  are  relevant  to  the 
assessment  of  disability  in  children. 

Proposed  105.00B— What 
Documentation  Do  We  Need? 

This  section  contains  the  information 
in  current  105. OOB.  We  made  editorial 
changes  to  refer  to  "children"  rather 
than  "individuals"  and  changes  to 
reflect  the  sequential  evaluation  of 
disability  for  children.  Aside  from  these 
changes,  the  only  substantive  difference 
between  this  section  and  the 
corresponding  proposed  section  for 
adults  is  the  addition  of  "assessment(s) 
of  growth  and  development'  to  the  list 
of  types  of  evidence  that  we  consider. 

Proposed  105.00C— How  Do  We 
Evaluate  Digestive  Disorders  Under 
Listings  That  Require  Recurring  or 
Persistent  Findings? 

This  is  a  new  section.  It  differs  from 
the  corresponding  proposed  5.00C  in 
the  adult  rules,  only  in  that  it  references 
childhood  listings  105.05.  105.06.  and 
105.08.  rather  than  adult  listings. 

Proposed  105.00D— How  Do  We 
Consider  the  Effects  of  Treatment? 

This  is  a  new  section  that  corresponds 
to  the  proposed  adult  section  5.00D 

Proposed  105.00E— How  Do  We 
Evaluate  Impairments  That  Do  Not 
Meet  One  of  the  Digestive  Listings? 

This  is  a  new  section.  It  contains  two 
subsections  that  do  not  appear  in  the 
proposed  adult  rules.  Subsection 
105.00Elb  includes  the  information  in 
current  105.000  about  multiple 
anomalies  and  subsection  105.00Elc 
contains  an  updated  version  of  the 
information  in  the  first  two  sentences  of 
current  105.00C  about  digestive 
impairments  and  reduction  in  the  rate  of 
growth. 

We  also  explain  how  evaluation  of 
your  impairment(s)  will  continue 
through  the  sequential  evaluation 
process.  We  added  a  sentence  about 
functionally  equaling  the  listings,  with 
a  cross-reference  to  the  appropriate 
regulator>*  citation. 

Proposed  105. OOF— What  Are  Our 
Guidelines  for  Evaluating  Specific 
Digestive  Impairments? 

This  section  contains  the  information 
in  the  first  two  sentences  of  current 
105. OOC.  The  rest  of  the  information  in 
this  section  is  new.  It  is  divided  into 


four  subsections:  Malnutrition,  weight 
loss  and  growth  retardation:  Chronic 
liver  disease;  Esophageal  stncture  or 
stenosis;  and  InflammatorA-  bowel 
disease. 

In  subsection  105.00Fla.  we  explain 
how  to  evaluate  weight  loss  and  growth 
retardation  that  result  from 
malnutrition.  We  also  list  examples  of 
laborator>'  findings  that  represent 
chronic  nutritional  deficiency.  In  the 
revised  listing  105.08.  we  require  a 
documented  sign  of  chronic  nutritional 
deficiency  to  confirm  the  existence  of  a 
gastrointestinal  disease  resulting  in 
malnutrition.  We  do  not  include  these 
specific  findings  in  the  listing  language 
because  the  required  laboraton,' 
finding(s)  are  not  limited  to  one  of  these 
specific  examples.  We  will  also  accept 
other  medically  acceptable  laboratory- 
findings  that  represent  chronic 
nutritional  deficiency. 

Since  we  also  are  proposing  to  revise 
listing  105  08  by  using  Body  Mass  Index 
(BMI)  measurements,  we  added  a 
discussion  of  these  measurements  in 
subsection  lOS.OOFlb. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  state  that  BMI  is  used 
differently  with  children  than  it  is  with 
adults.    *'  *   *  Body  Mass  Index,  or  BMI 
(wt/ht^)  provides  a  guideline  based  on 
weight  and  height  to  determine 
underweight  and  overweight.  As 
children  grow,  their  body  fatness 
changes  over  the  years.  The 
interpretation  of  BMI  depends  on  the 
child's  age.  Additionally,  girls  and  boys 
differ  in  their  body  fatness  as  they 
mature.  Therefore,  we  plot  the  BMI-for- 
age  according  to  sex-specific  charts.  " 
The  CDC  has  prepared  charts  and  tables 
that  calculate  BMI  values  for  selected 
heights  and  weights  for  vou  from  ages 
2  to  20  years.  The  CDC  has  further 
determined  that  a  BMI-for-age  <5th 
percentile  meets  their  criteria  for 
underweight.  The  CDC  does  not 
calculate  a  figure  nor  indicate  a  cutoff 
that  is  judged  to  be  indicative  of 
malnutrition. 

The  current  listings  are  based  on 
standard  growth  charts  to  satisfy-  the 
listing  for  malnutrition.  Current  listing 
105,08  requires  (in  part):  "Malnutrition, 
due  to  a  demonstrable  gastrointestinal 
disease  causing  either  a  fall  of  15 
percentiles  of  weight  which  persists  or 
the  persistence  of  weight  which  is  less 
than  the  third  percentile  (on  standard 
growth  charts) 

The  3rd  percentile  is  generally 
accepted  as  the  lower  limit  of  the 
normal  range  for  most  biologic 
measurements  Persistence  below  this 
level  would  warrant  evaluation  and.  if 
available,  intervention.  Since  the  new 
BMI-for-age  charts  continue  to  provide 


percentiles,  we  are  able  to  continue  our 

policy  of  measurements  below  the  3rd 
percentile  determined  to  correspond 
with  listing-level  severity  for  children 

The  new  subsection  on  chronic  liver 
disease,  section  105.00F2.  corresponds 
to  the  information  in  the  proposed  adult 
rules,  except  that  we  also  added  a 
discussion  on  portal  hypertension  in 
proposed  105.00F2C  because  chronic 
liver  disease  in  children  often  presents 
as  complications  of  portal  hypertension 

Section  105  00F3  addresses 
esophageal  stricture  or  stenosis.  This 
new  preface  section  gives  guidance  in 
adjudicating  this  impairment  when  the 
malnutrition  listing  is  not  met. 

Section  105  00F4  discusses  the 
documentation  of  an  intractable 
perineal  or  intra-abdominal 
complication,  such  as  intractable  fecal 
incontinence 

How  .\n  We  Proposing  To  Change  the 
Criteria  in  the  Listings  for  Evaluating 
Digestive  Impairments  in  Children? 

105.00     Category  of  Impairments, 
Digestive  System 

Addition  of  new  listing: 

As  in  the  proposed  adult  rules,  we 
propose  to  add  a  new  listing  for 
children  to  address  liver 
transplantation.  The  new  listing  will  be 
105,09,  liver  transplant 

Removal  of  redundant  or  reference 
listings: 

We  propose  to  remove  these  listings 
because  they  refer  to  listing  105.08: 

•  105.03 — Esophageal  obstruction, 
caused  by  atresia,  stricture  or  stenosis, 
and 

•  105. 07B — Chronic  inflammatory 
bowel  disease  with  malnutrition. 

These  listings  are  met  only  when 
listing  105.08 — Malnutrition,  due  to 
demonstrable  gastrointestinal  disease,  is 
met  As  we  noted  above,  we  are 
proposing  to  remove  reference  listings 
because  they  are  redundant. 

We  also  propose  to  remove  these 
■  other  reference  listings: 

•  105  05E — Chronic  liver  disease 
with  hepatic  encephalopathy.  This 
reference  listing  directs  us  to  evaluate 
the  impairment  under  the  criteria  in 
112  02 — Organic  mental  disorders. 
Hepatic  encephalopathy  is  addressed  in 
proposed  section  105  OOEla  of  the 
preface,  which  states  that  the 
impairment  should  be  assessed  under 
the  criteria  for  the  appropriate  mental 
disorder  or  neurological  listing. 

•  105. 07C — Chronic  inflammatory 
bowel  disease,  with  growth  impairment 
as  described  under  the  criteria  in 
100.03.  This  listing  refers  us  to  the 
criteria  in  listing  100.03 — Growth 
impairment.  We  propose  to  add  material 
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to  the  preface  in  105.00El(  and 
lOS.OOFlrf  to  address  assessment  of 
these  imnairment  mdnifestaticms. 

As  in  trie  proposed  adult  rules,  we 
propose  to  remove  several  listings  or 
listing  sections  since  there  has  been 
significant  progress  in  medical 
technology  and  c  linical  experience 
related  to  the  treatment  nf  digestive 
impairments  Our  program  experience 
shows  that  because  of  these  advances 
the  criteria  in  some  of  the  current 
listings  c:an  no  longer  be  considered  to 
result  in  marked  and  severe  functional 
limitations.  Even  if  listing-level  severitv 
is  initialK  present,  the  statutory 
duration  rp(|uirement  may  no  longer  be 
met 

We  propose  to  remove  the  following 
chronic  liver  disease  listings: 

•  105  0.5 A. — Chronic  liver  disease 
with  inoperable  biliarv  atresia.  Children 
with  this  impairment  often  receive 
transplants  and  thev  would  be  evaluated 
under  the  proposed  new  listing 

105  09 — liver  transplant.  Otherwise, 
manifestations  of  this  disease  would  be 
evaluated  under  the  other  liver  disease 
listings. 

•  105. 05D. — Chronic  liver  disease 
with  hepatic  coma.  Hepatic  coma,  like 
hepatic  encephalopathv,  will  now  be 
assessed  under  th^■  criteria  for  the 
appropriate  mental  or  neurological 
listings 

•  105. 05F — C^hroni(  li\er  disease 
with  chronic  active  inflammation  or 
necrosis  documented  h\  .SCOT 
persistently  more  than  100  units  or 
serum  bilirubin  of  2.5  mg.  percent  or 
greater.  We  propose  to  remove  this 
listing  because  it  requires  onlv  a 
persistent  laboratory  finding.  Based  on 
our  program  experience,  a  laboratory 
finding  alone  is  not  an  accurate  measure 
of  the  severitv  or  duration  of  the 
impairment 

Thi'  following  is  a  detailed 
explanation  of  the  proposed  listing 
criteria 

Proposed  Listing  105.05 — Chronic  Liver 
Disea.se 

We  propose  to  add  "cirrhosis  of  any 
kind,"  for  consistency  with  the 
prnpfised  adult  rules. 

We  propose  to  revise  current  listing 
105. 05C.— (Chronic  liver  disease  with 
esophageal  varices,  and  renumber  it  as 
proposed  listing  105. 05A  We  have 
added  the  requirement  for  bleeding 
attributable  to  the  varices  because  the 
mere  presence  of  esophageal  varices,  by 
itself  does  not  necessarily  result  in 
marked  and  severe  functional 
limitations.  As  in  the  proposed  adult 
listings,  we  have  provided  a  specific 
tr<insfusi(jn  requirement  to  exclude 
minor  variceal  bleeding  which  is  not  an 


indicator  of  listing-level  severity.  The 
transfusion  requirement  for  children  is 
based  on  frequency  of  needed 
transfusions,  rather  than  amount  of 
blood  transfused,  because  in  children, 
blood  transfusions  are  only 
administered  in  cases  of  extreme  need 
and  the  amount  of  blood  transfused  is 
variable  depending  on  body  size. 

We  propose  to  revise  current  listing 
105. 05B— -Chronic  liver  disease  with 
intractable  ascites,  by  removing  the 
albumin  level  requirement.  Persistent 
ascites  related  to  chronic  liver  disease  is 
an  impairment  of  listing-level  severity 
in  children,  regardless  of  serum  albumin 
level. 

As  explained  in  the  preamble 
concerning  the  comparable  adult  listing, 
the  presence  of  sufficient  ascitic  fluid 
requiring  frequent  paracentesis  indicates 
disease  of  listing-level  severity. 
However,  current  imaging  techniques 
are  capable  of  identifying  even  minimal 
amounts  of  ascites  before  they  could  be 
detected  on  physical  examination, 
which  would  not  be  an  indicator  of 
listing-level  severity  liver  disease;  thus, 
in  the  absence  of  paracentesis,  we 
require  ascites  to  be  documented  on 
physical  examination  and  by  medically 
appropriate  imaging  techniques.  We 
explain  this  in  the  preface. 

Proposed  Listing  105.06 — Inflammatory 
Buwei  Disease 

We  propose  to  renumber  current 
listing  105.07 — Chronic  inflammatory 
bowel  disease,  to  proposed  listing 
105.06,  for  consistency  with  the 
corresponding  proposed  adult  listing. 
We  are  revising  and  clarifying  current 
105.07A — Chronic  inflammatory  bowel 
disease  with  intestinal  manifestations  or 
complications,  which  becomes  the  only 
listing  under  proposed  105.06.  We 
added  the  requirements  for  persistent  or 
recurrent  findings  to  ensure  a  frequency 
or  duration  of  impairment  consistent 
with  li.sting-level  severity.  We  also  now 
require  appropriate  medically 
acceptable  imaging  evidence  of  the 
impairment.  We  are  also  adding  a 
requirement  for  functionally  limiting 
signs  and  symptoms  that  are 
characteristic  of  the  impairment.  Since 
inflammatory  bowel  disease  can  affect 
the  entire  digestive  tract,  we  added  an 
alternate  subsection  for  perineal  or 
intra-abdominal  c:om plications 

Proposed  Listing  105.08 — Malnutrition 

We  propose  to  revise  this  section  to  be 
consistent  with  the  new  weight-for- 
length  and  Body  Mass  Index  (BMI) 
measurements,  growth  charts  and  data 
file  tables  from  the  Centers  for  Disease 
Control  and  Prevention  (CDC).  On  May 
30,  2000,  the  CDC  updated  their  1977" 


weight-for-length  growth  charts,  and 
introduced  BMI-for-age  charts  and 
tables.  The  CDC  explains:  "*   *   *  (BMI) 
is  used  to  judge  whether  an  individual's 
weight  is  appropriate  for  their  height. 
*   *   *  The  new  BMI  growth  charts  can 
be  used  clinically  beginning  at  2  years 
of  age,  when  an  accurate  stature  can  be 
obtained.  These  BMI-for-age  charts  were 
created  for  use  in  place  of  the  1977 
weight-for-stature  charts,  as  thev  are 
considered  a  more  accurate  tool." 
(NHANES  (National  Health  &  Nutrition 
Examination  Survey)  CDC  Growth 
Charts:  United  States,  The  Revised 
Growth  Charts,  Mav  .30.  2000.  Both  the 
weight-for-length  and  BMI-for-age  charts 
and  tables  are  available  at  http:// 
w\'i-w. cdc.gov/nchs/ about/ major/ 
nhanes/groHihcharts/background.htm.) 

We  will  prepare  a  Social  Security 
Ruling  containing  instructions 
consistent  with  the  CDC's  BMI 
guidelines.  It  will  be  issued  concurrent 
with  publication  of  this  material  as  a 
final  rule. 

In  children,  the  CDC  defines 
"Undenveight"  as  a  BMI-for-age  <5th 
percentile.  However,  neither  the  CDC 
nor  any  other  recognized  expert 
authority  has  published  guidelines  for 
the  classification  of  malnutrition  based 
on  BMI,  We  will  continue  to  investigate 
this  area.  In  the  meantime,  we  propose 
to  continue  to  use  our  current  criteria  of 
persistence  of  weight  for  length  or 
height  below  the  third  percentile  to 
meet  listing-level  severitv  for 
malnutrition. 

Proposed  Listing  105  09 — Liver 
Transplant.  We  propose  to  add  this  new 
listing  for  children,  consistent  with  the 
addition  of  listing  5.09 — Liver 
transplant  in  the  proposed  adult  rules. 
We  propose  that  vou  should  be 
considered  under  a  disahilitv  for  12 
months  following  the  surgery,  due  to  the 
nature  and  course  of  recovery  for  this 
procedure.  After  that  time,  we  will 
evaluate  the  residual  impairment(s). 
This  is  consistent  with  our  criteria  for 
assessing  other  organ  transplants,  such 
as  kidney  transplant  in  listing  106. 02D 
and  heart  transplant  in  listing  104.09. 

Clarity  of  These  Proposed  Rules 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  In  addition  to  vour 
substantive  comments  on  these 
proposed  rules,  we  invite  vour 
comments  on  how  to  make  these 
proposed  rules  easier  to  understand. 

f-'or  example: 

•  Have  we  organized  the  material  to 
suit  your  needs' 

•  Are  the  requirements  in  the  rules 
ch'arlv  stated? 
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•  Do  the  rules  contain  technical 
language  nr  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand' 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Regulatory'  Procedures 

Executive  Order  lE.O.}  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMBi  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  an  economically 
significant  regulatory  action  under  E.O. 
12866.  They  are  also  a  "major"  rule 
under  5  U.S.C.  801  ff  The  following  is 
a  discussion  of  the  potential  costs  and 
benefits  of  this  regulatory  action.  This 
assessment  also  contains  an  analysis  of 
alternatives  we  considered  and  chose 
not  to  adopt. 

These  proposed  rules  benefit  society 
by  updating  the  current  listings  to 
provide  criteria  that  reflect  state-of-the- 
art  medical  science  and  technology.  The 
proposed  rules  ensure  that 
determinations  of  disability  have  a 
sound  medical  basis,  that  claimants 
recei\e  equal  treatment  through,  the  use 
of  specific  criteria,  and  that  people  who 
are  disabled  can  be  readily  identified 
and  awarded  benefits  if  all  other  factors 
of  entitlement  or  eligibility  are  met 

We  are  projecting  savings  in  program 
expenditures  as  a  result  of  these  actions, 
described  in  more  detail  below. 

Program  Savings 

1   Title  II 

We  estimate  that,  if  finalized,  these 
proposed  rules  would  result  in  reduced 
program  outlays  resulting  in  the 
following  savings  (in  millions  of  dollars) 
to  the  title  II  program  (S295  million  total 
in  a  5-year  period  beginning  in  FY 
2003). 

Fiscal  year: 

2003   -$5 

2004   _ -S35 

2005   -$60 

2006   -S85 

2007  -$no 

Total    1  -$295 

2.  Title  XVI 

We  '  estimate  that,  if  finalized,  these 
proposed  rules  will  result  in  reduced 
program  outlays  resulting  in  the 
following  savings  (in  millions  of  dollars) 


'  5  yedr  total  may  not  be  equal  to  the  sum  of  the 
annual  totals  due  to  rounding-out. 


to  the  SSI  program  (S85  million  in  a  5- 
year  period  beginning  in  FY  2003). 

Fiscal  vear: 

2003   -S2.5 

2004   -$10 

2005   :  -S20 

2006   -$25 

2007   , -$30 

Total   2- $85 

Program  Costs 

We'  do  not  expect  any  program  costs 
to  result  from  these  proposed 
regulations. 

Adininistrative  Savings 

We  do  not  expect  any  administrative 
savings  to  result  fi^om  these  proposed 
regulations. 

Administrative  Costs 

We  expect  that,  if  finalized,  there  will 
be  some  administrative  costs  associated 
with  these  proposed  rules.  If  finalized, 
the  proposed  rules  are  expected  to  result 
in  administrative  costs  less  than  25 
work  years  and  less  than  S2  million  per 
year. 

Policy  Alternatives 

We  considered,  but  did  not  select,  the 
following  policy  alternative: 

Keep  the  current  criteria  vnth  no  or  only- 
minor  technical  changes 

We  considered  not  revising  the 
listings,  or  making  only  minor  technical 
changes  and  thus,  continuing  to  use  our 
current  criteria   However,  we  believe 
that  proposing  these  revisions  is 
preferable  because  of  the  medical 
advances  that  ha\e  been  made  in 
treating  and  evaluating  these  types  of 
impairments  The  current  listings  are 
now  over  15  years  old.  Medical 
advances  in  disability  evaluation  and 
treatment  and  our  program  experience 
make  clear  that  the  current  listings  do 
not  reflect  state-of-the-art  medical 
knowledge  and  technology. 

Since  tnere  would  be  no  changes  or 
only  minor  technical  changes  in  using 
this  alternative,  the  program  and 
administrative  costs  would  be  the  same 
as  under  the  current  rules  However,  the 
program  savings  associated  with  the 
proposed  rules  would  not  be  achieved. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the\  would  affect  onh 
individuals  Thus,  a  regulator) 
flexibility  analysis  as  provided  m  the 
Regulatory  Flexibility  Act.  as  amended, 
is  not  required. 

•'  Federal  SSI  payments  due  on  October  1st  in 
fiscal  years  2006  and  2007  are  included  with 
payments  for  the  prior  fiscal  year. 


Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  at  5.00B.  5,000, 
105.00B.  and  105  OOD,  The  public 
reporting  burden  is  accounted  for  in  the 
Information  Collection  Requests  for  the 
various  forms  that  the  public  uses  to 
submit  the  information  to  SSA, 
Consequently,  a  1-hour  placeholder 
burden  is  being  assigned  to  the  specific 
reporting  requirement(s)  contained  in 
these  rules.  We  are  seeking  clearance  of 
the  burdens  referenced  in  these  rules 
because  they  were  not  considered 
during  the  clearance  of  the  forms.  An 
Information  Collection  Request  has  been 
submitted  to  OMB.  We  are  soliciting 
comments  on  the  burden  estimate;  the 
need  for  the  information;  its  practical 
utility;  ways  to  enhance  its  quality, 
utility  and  clarity;  and  on  ways  to 
minimize  the  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  submitted  to  the  Social 
Security  Administration  at  the  following 
address:  Social  Security  Administration, 
Attn:  SSA  Reports  Clearance  Officer. 
Rm.  1-A-20  Operations  Building.  6401 
Security  Boulevard.  Baltimore,  MD 
21235-6401.  Comments  can  be  received 
for  between  30  and  60  days  after 
publication  of  this  notice.  Comments 
will  be  most  useful  if  received  by  SSA 
within  30  days  of  publication. 

(Catalog  of  Federal  Domestic,  Assi.stance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance:  96.002,  Social  Security- 
Retirement  Insurance;  96.004.  Social 
Security-Sunivors  Insurance;  and  96.006. 
Supplemental  Security  Incomp' 

List  of  Subjects  in  20  CFR  Part  404 

.administrative  practice  and 
procedure.  Blind.  Disability  benefits, 
Old-Age.  Sunivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  November  5.  2001. 
Larry  G.  Massanari. 
Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-         ) 

1.  The  authority  citation  for  subpart  P 
of  part  404.  continues  to  read  as  follows: 

Authoritv:  Sees.  202.  205(a).  (b).  and  (d)- 
(h).  216(i),  221(a)  and  (i).  222(c).  223.  225. 
and  702(a)(5)  of  the  Social  Security  Act  (42 
II.S.C.  402.  405(a).  (b).  and  (d)-{h).  416(i). 
421(a)  and  (i),  422(c).  423.  425.  and 
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902(a)(5));  see.  2n(b).  Pub.  L.  104-193.  110 
Stat  2105.  2189 

2.  Item  6  nf  the  introductory  text 
before  part  A  of  appendix  1  is  amended 
bv  revisinti  the  expiration  date,  as 
follows 

Appendix  1  to  Subpart  P  of  Part  404 — 
Listing  of  Impairments 
***** 

6.  Digestive  System  (5.00  and  105.00): 
[Insert  dale  of  publication  of  the  final  rules 
in  the  Federal  Register.) 

***** 

3.  Section  5.00  in  part  A  and  section 
105.00  in  part  B  of  appendix  1  are  revised  to 
read  as  follows: 


5.00  Digestive  System 

A.  What  Kind  of  Impairments  Do  We 
Consider  in  the  Digestive  System? 

1.  Impairments  of  the  digestive  system 
include  malnutrition,  inflammatory  bowel 
disease,  hemorrhage,  esophageal  dysfunction, 
and  hepatic  (liver)  dysfunction. 

2.  Digestive  disorders  may  also  lead  to 
complications  [e.g..  obstruction)  or  be 
accompanied  by  systemic  manifestations  in 
other  body  systems. 

3.  Surgical  diversion  of  the  intestinal  tract 
such  as  colostomy  and  ileostomy  does  not 
usually  result  in  an  inability  to  perform  any 
gainful  activity,  as  long  as  you  are  able  to 
maintain  adequate  nutrition. 

4.  Gastrointestinal  impairments  frequently 
respond  to  medical  or  surgical  treatment  and, 
therefore,  the  severity  of  these  disorders 
should  generally  be  considered  within  the 
context  of  prescribed  treatment.  This  may  be 
necessary  in  determining  whether  the 
duration  requirement  for  disability  will  be 
met  for  cases  in  which  you  have  not 
otherwise  .satisfied  the  duration  requirement. 

R   What  Documentation  Do  We  Need? 

1    VV  hen  we  assess  gastrointestinal  or  liver 
impairments,  we  usually  need  longitudinal 
evidence  covering  a  period  of  at  least  6 
months  of  observations  and  treatment,  unless 
we  can  make  a  fully  favorable  determination 
or  decision  without  it.  The  evidence  should 
include  all  available  clinical  and  laboratory 
findings,  including  appropriate  medically 
acceptable  imaging  studies,  endoscopy, 
operative,  and  pathology  reports.  Criteria  for 
documentation  will  be  found  in  the 
individual  listings. 

3.  You  may  not  have  received  ongoing 
treatment  or  have  an  ongoing  relationship 
with  the  medical  i  ommunitv,  despite  the 
existenc:e  of  a  severe  impairment(s).  We 
evaluate  suc:h  cases  on  the  basis  of  the 
objective  medical  evidenc  e  and  other 
available  evidetu  f.  taking  into  consideration 
all  relevant  fai  tors  including  your  medical 
history,  symptoms,  and  medical  source 
Statements  Even  though  you  may  not  be  able 
to  show  an  impairment  that  meets  the  criteria 
of  one  of  the  digestive  listings,  you  may  have 
an  impairment(s)  that  medii  allv  equals  the 
listings  or  mav  be  fnund  liisabled  based  on 
consideration  of  vour  residual  functional 
capacity  {RhV.)  and  age,  education,  and  work 
experience. 


C.  How  Oo  We  Evaluate  Digestive  Disorders 
Under  Listings  That  Require  Recurring  or 
Persistent  Findings? 

1.  Listings  5.02,  5.05,  5.06  and  5.08  require 
specific  findings  to  be  present  on  a  recurring 
or  persisting  basis.  Recurring  means  the 
longitudinal  clinical  record  shows  that  the 
finding(s)  satisfies  the  criteria  in  the  listing 
as  specified  and  that  pattern  has  lasted  or  is 
expected  to  last  for  a  continuous  period  of  at 
least  12  rtionths.  Persisting  means  the 
longitudirial  clinical  record  shows  that,  with 
few  exceptions,  the  finding(s)  has  been  at,  or 
is  expected  to  be  at,  the  level  specified  in  the 
listing  fo^  a  continuous  period  of  at  least  12 
months.  ' 

2.  Everjts  necessary  to  meet  the  listing  [e.g.. 
3  events  Ivithin  a  consecutive  6  month 
period)  must  occur  within  the  period  we  are 
considering  in  connection  with  an 
application  or  continuing  disability  review. 
In  every  Bsting  in  which  we  require  more 
than  one  event,  there  must  be  at  least  1 
month  between  the  events  (unless  otherwise 
specified),  to  ensure  that  we  are  evaluating 
separate  Episodes. 

D.  How  Oo  We  Consider  the  Effects  of 
Treatmerxt? 

1   We  assess  the  effect  of  treatment  by 
determining  if  there  is  improvement  in  the 
signs,  symptoms,  and  laboratory  findings  of 
the  disorder,  and  if  there  are  side  effects  that 
may  resujl  in  functional  limitations.  We 
assess  the  effects  of  medication,  therapv, 
surgen,-,  or  any  other  form  of  treatment  you 
receive,  when  determining  the  severity  and 
the  duration  of  the  impairment(s).  The 
medical  avidence  should  include: 

(a)  a  description  of  the  treatment 
prescribed  (e.g.,  the  type  of  medication  or 
therapy,  the  use  of  total  parenteral  nutrition 
(TPN)  or  enteral  nutrition); 

(b)  dos4ge,  method,  and  frequency  of 
administilBtion: 

(c)  yout  respon.se  to  the  treatment; 

(d)  any  adverse  effects  of  such  treatment; 

(e)  the  expected  duration  of  the  treatment. 

2.  Because  treatment  itself  or  the  effects  of 
treatment  may  be  temporary,  in  most  cases 
sufficient  time  must  elapse  to  allow  us  to 
evaluate  the  impact  and  expected  duration  of 
treatment  and  side  effects.  Where  adverse 
effects  of  treatment  contribute  to  the 
impairment  severity,  the  duration  or 
expected  duration  of  the  treatment  must  be 
considered  in  assessing  the  duration  of  the 
impairment(s). 

3.  Nutritional  therapy.  The  requirement  for 
aggressive  nutritional  therapy,  including 
parenteral  or  spe<:ialized  enteral  nutrition  to 
avoid  debilitating  complications  of  a  disease 
does  not,  in  and  of  itself,  indicate  an  inability 
to  perform  gainful  activity,  but  should  be 
considered,  as  any  other  treatment,  in 
evaluation  of  the  overall  severity  of  the 
impairment. 

E.  How  do  we  evaluate  impairments  that  do 
not  meet  one  of  the  digestive  listings? 

1.  These  listings  are  only  examples  of 
common  digestive  impairments  that  we 
consider  severe  enough  to  prevent  you  horn 
doing  any  gainful  activity.  If  your 
impairmant(s)  does  not  meet  the  criteria  of 
any  of  thsse  listings,  we  must  also  consider 


whether  you  have  an  impairment(s)  that 
satisfies  the  criteria  of  a  listing  in  another 
bodv  system.  Far  example,  when  liver 
disease  results  in  hepatic;  encephalopathy, 
we  should  evaluate  the  impairment(s)  under 
the  criteria  for  the  appropriate  mental 
disorder  or  neurological  listing(s). 

2.  If  you  have  a  medically  determinable 
impairment(s)  that  does  not  meet  a  listing, 
we  will  determine  whether  your 
impairment(s)  medically  equals  the  listings. 
(See§§  404. 1526  and  416.926.)  If  your 
impairment(s)  does  not  meet  or  medically 
equal  the  listings,  vou  may  or  may  not  have 
the  RFC  to  engage  in  substantial  gainful 
activity.  In  that  situation,  we  proceed  to  the 
fourth,  and  if  necessary,  the  fifth  steps  of  the 
sequential  evaluation  process  in  *?§ 404.1520 
and  416.920.  When  we  decide  whether  you 
continue  to  be  disabled,  we  use  the  rules  in 
§*>  404  1594  and  416.994.  as  appropriate. 

F  What  arc  our  ^^uidelines  for  evaluating 
specific  digestive  impairments? 

1.  Malnutrition  and  weight  loss. 
Gastrointestinal  disease  may  result  in 
malnutrition  and  weight  loss.  In  addition  to 
the  impairments  spec  ifically  mentioned  in 
the  listings,  other  gastrointestinal  disorders 
such  as  stricture,  stenosis  or  obstruction  of 
the  esophagus  mav  result  in  significant 
weight  loss.  The  resulting  weight  loss  should 
be  evaluated  under  the  criteria  of  5.08.  When 
using  the  tables  in  5.08: 

(a)  If  the  reported  height  measured  in 
inc  hes  falls  between  the  whole  number 
values,  the  height  should  be  rounded  off  to 
the  nearest  inc;h  by  whole  number  [e.g..  if 
height  is  given  as  62'  ^  inches,  round  off  to 
62  inches).  If  the  fraction  is  preciselv  one- 
half  inch,  the  height  should  be  rounded  up 
to  the  nearest  whole  number  [e.g..  if  height 
is  given  as  62'  .l  inc  hes,  round  up  to  63 
inches). 

(b)  If  the  reported  height  measured  in 
centimeters  falls  evenly  between  two  table 
values  [e.g  .  151  c:ni  falls  evenly  between  150 
cm  and  152  cm),  the  height  should  be 
rounded  up  to  the  nearest  table  value  (e.g., 
152  cm). 

(c)  If  the  reported  height  measured  in 
centimeters  falls  betwpen  two  table  values 
[e.g..  148  cm  is  between  147  cm  and  150  cm), 
thn  height  should  be  rounded  off  to  the 
nearest  table  value  [e.g..  147  cm). 

2.  Chronic  liver  disease  is  liver  cell 
necrosis,  inflammation,  or  scarring  from  any 
cause,  that  persists  for  more  than  6  months, 
and  is  expected  to  continue  for  at  least  12 
months.  Clinical  manifestations  mav  vary 
from  an  asymptomatic  state  to  inc:apacitation 
due  to  liver  failure.  .Ac  ute  hepatic,  injurv  is 
frequently  reversible,  as  in  viral,  drug 
induced,  and  alcoholic  hepatitis,  anci  hepatic 
ischemia.  In  the  absence  of  continuing 
evidence  of  a  chronic  impairment,  episodes 
of  acute  liver  disease  do  not  nec:essarily  meet 
the  requirement  for  chronic  liver  disease, 

(a)  Signs,  and  symptoms  of  chronic  liver 
disease  often  include:  jaundice  (yellow 
appearance  of  the  skin  and  mucous 
membranes),  intractable  pruritis  (itching), 
ascites  (accumulation  of  fluid  in  the 
abdominal  cavity),  lower  extremity  edema 
(swelling  due  to  large  amounts  of  fluid), 
gastrointestinal  bieeding,  fatigue,  nausea. 
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change  in  mental  status  and  loss  of  appetite. 
Laborator)'  findings  in  cases  involving  liver 
disease  may  include  abnormalities  of  liver 
enzymes,  decreased  serum  albumin, 
increased  bilirubin,  abnormal  coagulation 
studies,  and  abnormal  liver  biopsy. 

(b)  Liver  disease  may  result  in  portal 
hypertension  and  esophageal  varices, 
massive  variceal  hemorrhage,  ascites,  hepatic 
encephalopathy,  and/or  liver  transplantation. 
We  should  assess  impairment  due  to  hepatic 
encephalopathy  under  the  criteria  for  the 
appropriate  mental  disorder  or  neurological 
listing(s). 

(c)  Massive  hemorrhage  from  esophageal 
varices  typically  involves  hematemesis 
(vomiting  of  blood),  melena  (passage  of  dark 
stools),  or  hematochezia  (passage  of  bloody 
stools).  You  may  be  hemodynamically 
unstable  as  shown  by  signs  and  symptoms 
such  as  pallor  (paleness),  diaphoresis 
(profuse  perspiration),  postural  hypotension 
(fall  in  blood  pressure  when  standing),  and 
syncope  (fainting).  The  situation  can  be 
consicdered  life-threatening  with  urgent  need 
for  multiple  transfusions  and  other 
supportive  care. 

(d)  Liver  function  tests  such  as  serum 
bilirubin  or  enzyme  levels  may  correlate 
poorly  with  the  clinical  severity  of  liver 
disease,  and  must  not  be  relied  upon  in 
isolation   .Ascites,  when  associated  with 
either  albumin  depletion  or  prolongation  of 
the  prothrombin  time,  usually  indicates 
severe  loss  of  liver  function.  Minimal  ascites, 
as  might  be  detected  only  hy  imaging 
techniques  and  not  on  physical  examination, 
is  not  sufficient  to  meet  the  criteria  in  listing 
5.05B 

(e)  Liver  transplantation  may  be  performed 
for  progressive  liver  failure,  life-threatening 
complications  of  liver  disease,  tumor  or 
trauma  Disability  is  considered  to  last  for 
one  year  from  the  date  of  transplant.  After 
that  time,  we  will  evaluate  the  residual 
impairment(s),  as  outlined  in  paragraph  (g) 
below. 

(f)  When  we  use  the  phrase  "[cjonsider 
under  a  disability  for  1  year  following"  a 
specific  event,  we  are  making  a  statement 
about  the  expected  duration  of  disability,  not 
about  the  onset  of  disability.  We  do  not 
restrict  the  determination  of  the  onset  of 
disability  to  the  date  of  the  specified  event. 
We  can  establish  an  earlier  onset  date  if  you 
are  not  engaging  in  substantial  gainful 
activity  (SG.M  and  the  evidence  in  file 
supports  the  earlier  onset  date  of  disability. 

(g)  After  the  one-year  period  following 
transplantation,  we  evaluate  the  effects  of 
any  residual  impairmentlsj.  Functional 
improvement  after  liver  transplant  depends 
upon  various  factors,  including  adequacy  of 
post-transplant  liver  function,  incidence  and 
severity  of  infection,  occurrence  of  rejection 
crisis(es).  the  presence  of  systemic 
compile  ations  and  the  side  effects  of 
immuno-suppressi\e  agents. 

5.01     Category  of  Impairments.  Digestive 
System 

5.02     Recurrent  gastrt)i:nestinal 
hemorrhage  from  an\  cause,  requiring  at  least 
two  units  of  blood  transfused  per  episode, 
and  occurring  at  least  three  times  during  a 
consecutive  6-month  period.  (All  incidents 
within  a  consecutive  14-day  period 


constitute  one  episode.)  Consider  under  a 
disability  for  1  year  following  the  last 
documented  hemorrhage;  thereafter,  evaluate 
the  residual  impairment(s). 

5.05     Chronic  liver  disease  and  cirrhosis  of 
any  kind.  WITH: 

A.  Esophageal  varices  demonstrated  by  x- 
ray.  endoscopy,  or  other  appropriate 
medically  acceptable  imaging,  with  massive 
hemorrhage  attributed  to  varices  which 
requires  a  transfusion  of  at  least  5  units  of 
blood  in  48  hours.  Consider  under  a 
disability  for  1  year  following  the  last 
documented  massive  hemorrhage;  thereafter, 
evaluate  the  residual  impairment(s);  OR 

B.  Ascites  persisting  over  a  consecutive  6- 
month  period  despite  prescribed  treatment. 
The  following  findings  must  be  demonstrated 
on  at  least  two  evaluations  occurring  at  least 
2  months  apart  within  the  6-month  period: 

1 .  Ascites  documented  by  paracentesis;  OR 

2.  Ascites  documented  on  physical 
examination  and  by  appropriate  medically 
acceptable  imaging  with: 

(a)  an  associated  serum  albumin  of  3.0  gm/ 
dl  or  less,  or: 

(b)  prolongation  of  the  prothrombin  time  of 
at  least  2  seconds  over  the  control. 

5.06    Inflammatory  bowel  disease  {e.g.. 
ulcerative  colitis.  Crohn's  disease)  as 
documented  by  endoscopy,  biopsy, 
appropriate  medically  acceptable  imaging,  or 
operative  findings,  with  persistent  or 
recurrent  intestinal  obstruction  over  a 
consecutive  6-month  period,  despite 
prescribed  treatm.ent.  WITH: 

A.  Confirmation,  by  appropriate  medically 
acceptable  imaging,  of  stenotic  areas  in  small 
intestine  or  colon  with  proximal  dilatation, 
and; 

B.  Documentation  of  at  least  two  episodes 
of  abdominal  pain,  distention,  and  vomiting. 

5.08  Weight  loss  due  to  any  persisting 
gastrointestinal  disorder,  with  weight  equal 
to  or  less  than  the  values  specified  in  Table 
I  or  II.  persistent  for  at  least  6  consecutive 
months  despite  prescribed  treatment,  and 
expected  to  persist  at  this  level  for  at  least 
12  consecutive  months. 

Table  i.— Men 


Table  li— Women 


Height 

Weigtit 

Incbes'centimeters 

Pounds'kiiograms 

61  in./155  cm 

103  lbs  47  kQ 

62  in./158  cm  

105  lbs  48  kg 

63  ln./160cm  

106  lbs  48  ka 

64  in./163cm  

108  Ibs49  Kg 

65  in./165  cm  

110  lbs  50  Kg 

111  lbs 51  Kg 

66  in./168cm  

67  in./170  cm  

114  lbs  52  Kg 

68  in./173  cm  

116  lbs  53  Kg 

69  in./175  cm  

118  lbs  54  kg 

70  in7178  cm  

121  lbs  55  kg 

71  inVISO  cm  

123  lbs  56  kg 

72  in7183  cm  

126  lbs'57  kg 
128  lbs  58  kg 

73  in./185  cm  

74in./188cm  

131  lbs'60  kg 

75  in./191  cm  

134  lbS'6l  kg 

76  in./193  cm  

137  lbs/62  kg 

Height 

Weigtit 

Inches/centimeters 

Pounds/kilograms 

58  in./147cm  

87  lb&'40  kg 

59  in./150  cm 

89  lbs 40  kg 

60in./152cm 

90  lbs  41  kg 

61  in./155cm 

92  lbs  42  ka 

62  in./158  cm  

94  lbs  43  kg 

63  in./160  cm  

97  lbs  44  kg  . 

64  in./163cm  

99  lbs/45  kg 

65  in./165cm  

102  lb&/46  kg 

66  in./168  cm  

104  lbs/47  kg 

67  in./170  cm  

106  lbs/48  kg 

68  in./173  cm     

109  lbs/49  kg 
111  lbs'50  kg 
114  lbs'52  kg 
116  lbs/53  kg 

69  in./175  cm    

70  in. /1 78  cm      

71  in./180cm  

72in./183cm  

118  lbs/54  kg 

73  in./185cm  

121  lbs/55  kg 

5.09    Liver  transplant.  Consider  under  a 
disability  for  1  year  following  surgery. 
Thereafter,  evaluate  the  residual  impairment 
(see  5.00F2e.) 


PanB 

***** 

105.00    DIGESTIVE  SYSTEM 

A.  What  kind  of  impairments  do  we  consider 
in  the  digestive  system? 

1.  Impairments  of  the  digestive  system 
include  malnutrition,  infiammatorv-  bowel 
disease,  hemorrhage,  esophageal  dysfunction, 
and  hepatic  (liver)  dysfunction. 

2.  Digestive  disorders  may  also  lead  to 
complications  (e.g..  obstruction)  or  be 
accompanied  by  systemic  manifestations  in 
other  body  systems. 

3.  Congenita)  defects  involving  the  organs 
of  the  gastrointestinal  system  may  result  in 
your  inability  to  maintain  adequate  nutrition, 
growth  and  development. 

4.  Surgical  diversion  of  the  intestinal  tract 
such  as  colostomy  and  ileostomy  does  not 
usually  result  in  marked  and  severe 
functional  limitations,  as  long  as  you  are  able 
to  maintain  adequate  nutrition,  growth  and 
development. 

5.  Gastrointestinal  impairments  frequently 
respond  to  medical  or  surgical  treatment, 
and.  therefore,  the  severity  of  these  disorders 
should  generally  be  considered  within  the 
context  of  prescribed  treatment.  This  may  be 
necessary  in  determining  whether  the 
duration  requirement  for  disability  will  be 
met  for  cases  in  which  you  have  not  already 
otherwise  satisfied  the  duration  requirement. 

B.  What  documentation  do  we  need? 

1.  When  we  assess  gastrointestinal  or  liver 
impairments,  we  usually  need  longitudinal 
evidence  covering  a  period  of  at  least  6 
months  of  observations  and  treatment,  unless 
we  can  make  a  fully  favorable  determination 
or  decision  without  it.  The  evidence  should 
include  all  available  clinical  findings, 
including  assessment(s)  of  growth  and 
development,  as  well  as  all  latxjratorv' 
findings,  including  operative,  appropriate 
medically  acceptable  imaging  studies, 
endoscopy,  and  pathology  reports.  Criteria 
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for  dotiimentation  will  be  found  in  the 
individual  listings^ 

2   You  may  not  have  received  ongoing 
treatment  or  have  an  ongoing  relationship 
with  the  medical  community,  despite  the 
existence  of  a  severe  impairment(s).  We 
evaluate  such  cases  on  the  basis  of  the 
objective  medical  evidence  and  other 
available  evidence,  taking  into  consideration 
,ill  relevant  factors  (see  §§416.924,  416.924a, 
dnd  416.924b)  including  your  medical 
history,  jymptoms,  and  medical  source 
statements.  Even  though  you  may  not  be  able 
to  show  an  impairment  that  meets  the  criteria 
of  one  of  the  digestive  listings,  you  mav  have 
an  impairnient(s)  medically  equivalent  in 
severity  to  one  of  the  listed  impairments  or, 
as  appropriate,  may  be  disabled  based  on 
functionallv  equaling  the  listings  (See 
§§404.1526,  416.926.  and  416.926a.). 

C.  How  do  we  evaluate  digestive  disorders 
under  listings  that  require  recurring  or 
persistent  findings' 

1.  Listings  105  05,  105  06  and  105.08 
require  specific  findings  to  be  present  on  a 
recurring  or  persisting  basis.  Recurring 
means  the  longitudinal  clinical  record  shows 
that  the  finding(s)  satisfies  the  criteria  in  the 
listing  as  specified  and  that  pattern  has  lasted 
or  is  expected  to  last  for  a  continuous  period 
of  at  least  12  months.  Persjsf/ng  means  the 
longitudinal  clinical  record  shows  that,  with 
few  exceptions,  the  finding(s)  has  been  at,  or 
is  expected  to  be  at,  the  level  specified  in  the 
listing  for  a  continuous  period  of  at  least  12 
months. 

2.  Events  necessary  to  meet  the  listing  (e.g., 
3  events  within  a  consecutive  6-month 
period)  must  occur  within  the  period  we  are 
considering  in  connection  with  an 
application  or  continuing  disability  review. 
In  every  listing  in  which  we  require  more 
than  one  event,  there  must  be  at  least  1 
month  between  the  events  (unless  otherwise 
specified),  to  ensure  that  we  are  evaluating 
separate  episodes. 

D.  How  do  we  consider  the  effects  of 
treatment? 

1   We  assess  the  effect  of  treatment  by 
determining  if  there  is  improvement  in  the 
symptoms,  signs,  and  !ab(jratory  findings  of 
the  disorder,  and  if  there  are  side  effects  that 
may  result  in  functional  limitations.  We 
assess  the  effects  of  medication,  therapy, 
surgery,  or  any  other  form  of  treatment  you 
receive,  when  determining  the  severitv  and 
the  duration  of  the  impairment(s).  The 
medical  evidence  should  include: 

(a)  a  description  of  the  treatment 
prescribed  [e.g..  the  type  of  medication  or 
therapy,  the  use  of  total  parenteral  nutrition 
(TPN)  or  enteral  nutrition); 

(b)  dosage,  method,  and  frequency  of 
administration; 

(c)  your  response  to  the  treatment; 

(d)  any  adverse  effects  of  such  treatment; 

(e)  the  expected  duration  of  the  treatment. 
2.  Because  treatment  itself  or  the  effects  of 

treatment  may  be  temporary,  in  most  cases 
sufficient  time  must  elapse  to  allow  us  to 
evaluate  the  impact  and  expected  duration  of 
treatment  and  side  effects.  Where  adverse 
Bffet:ts  of  treatment  contribute  to  the 
impairment  severity,  the  duration  or 


expected  duration  of  the  treatment  must  be 
considered  in  assessing  the  duration  of  the 
impairment(s). 

3.  Nutritional  therapy.  The  requirement  for 
aggressive  nutritional  therapy,  including 
parenteral  or  specialized  enteral  nutrition  to 
avoid  debilitating  complications  of  a  disease 
does  not,  in  and  of  itself,  indicate  marked 
and  severe  functional  limitations,  but  should 
be  considered,  as  any  other  treatment,  in 
evaluation  of  the  overall  severity  of  the 
impairment. 

E.  How  Do  We  Evaluate  Impairments  That  Do 
Not  Meet  One  of  the  Digestive  Listings? 

1.  These  listings  are  only  examples  of 
common  digestive  impairments  that  we 
consider  severe  enough  to  result  in  marked 
and  severe  functional  limitations.  If  your 
impairmenf(s)  does  not  meet  the  criteria  of 
any  of  these  listings,  we  must  also  consider 
whether  you  have  an  impairment(s)  that 
satisfies  the  criteria  of  a  listing  in  another 
body  system.  For  example: 

(a)  When  liver  disease  results  in  hepatic 
encephalopathy  or  hepatic  coma,  we  should 
evaluate  your  impairment(s)  under  the 
criteria  for  the  appropriate  mental  disorder  or 
neurological  listing(s). 

(b)  If  you  have  multiple  congenital 
anomalies,  you  should  be  evaluated  under 
the  criteria  for  the  multiple  body  system 
listings  (section  110.00)  or  the  criteria  for 
other  appropriate  body  system(s). 

(c)  Digestive  impairments  that  interfere 
with  intake,  digestion,  and/or  absorption  of 
nutrition,  may  result  in  a  reduction  in  the 
rate  of  growth.  If  such  a  reduction  is  not 
reflected  in  the  malnutrition  listing  (105.08). 
it  may  be  necessary  to  refer  to  the  growth 
impairment  listings  for  further  evaluation  of 
the  impairment. 

2.  If  you  haves  a  medically  determinable 
impairment(s)  that  does  not  meet  a  listing, 
we  will  determine  whether  the  impairment(s) 
medically  equals  the  listings,  or,  in  the  case 
of  a  clainj  for  SSI  payments  under  Title  XVI, 
functionallv  equals  the  listings.  (See 
§§404.1326,  416.926,  and  416.926a.)  When 
we  decide  whether  you  continue  to  be 
di.sabled  under  Title  XVI,  we  use  the  rules  in 
§  416.994a. 

F  What  Are  Our  Guidelines  For  Evaluating 
Specific  Digestive  Impairments? 

1.  Maltulrition,  weight  loss  and  growth 
retardation. 

(a)  Chivnic  nutritional  deficiency. 
Gastrointestinal  disease  may  result  in 
malnutrition.  The  resulting  weight  loss  or 
growth  retardation,  or  both,  should  be 
considered  under  the  criteria  of  105.08  and, 
if  necessary,  section  100.00  (growth 
impairments)  of  the  listings.  To  meet  the 
criteria  in  105.08,  the  malnutrition  must  be 
documented  with  a  laboratory  finding(s) 
confirming  a  chronic  nutritional  deficiency 
associated  with  a  gastrointestinal 
impairment,  which  exists  despite  prescribed 
treatment.  Such  findings  include,  but  are  not 
limited  to.  the  following: 

(1)  Severe  anemia  (hemoglobin  less  than  8); 

(2)  Serum  albumin  less  than  3.0  Gm/Del; 

(3)  Intractable  steatorrhea,  despite  enzyme 
therapy,  with  fecal  fat  excretion  more  than: 

15%  offal  intake  in  infants  less  than  6 
months;  OR 


10%  of  fat  intake  in  infants  6-18  months; 
OR 

6%  of  fat  intake  in  children  more  than  18 
months  of  age.); 

(4)  Vitamin,  mineral,  or  trace  mineral 
deficiency  despite  aggressive  medical  and 
nutritional  therapy. 

(b)  Body  Mass  Index  (BMI).  BMI  is  the  ratio 
of  your  weight  to  the  square  of  your  height. 
According  to  the  Centers  for  Disease  Control 
and  Prevention  (CDC),  it  is  the  recommended 
measure  to  determine  if  your  weight  I's 
appropriate  for  your  height  beginning  at  2 
years  of  age.  Prior  to  age  2,  the  CDC's  weight- 
for-length  charts  should  be  used.  A  BMI-for- 
age  less  than  the  5th  percentile  indicates 
underweight;  a  BMI-for-age  less  than  the  3rd 
percentile  satisfies  our  criteria  for 
malnutrition  when  due  to  a  demonstrable 
gastrointestinal  or  other  impairment. 

2.  Chronic  liver  disease  is  liver  cell 
necrosis,  inflammation,  or  scarring  from  any 
cause,  that  persists  for  more  than  6  months, 
and  is  expected  to  continue  for  at  least  12 
months.  Clinical  manifestations  mav  vary 
from  an  asymptomatic  state  to  incapacitation 
due  to  liver  failure.  Acute  hepatic  injury  is 
frequently  reversible  as  in  viral,  drug- 
induced,  and  alcoholic  hepatitis,  and  hepatic 
ischemia.  In  the  absence  of  continuing 
evidence  of  a  chronic  impairment,  episodes 
of  acute  liver  disease  do  not  necessarily  meet 
the  requirement  for  chronic  liver  disease. 

(a)  Signs  and  symptoms  of  chronic  liver 
disease  often  include:  jaundice  (yellow 
appearance  of  the  skin  and  mucous 
membranes),  intractable  pruritis  (itching), 
ascites,  lower  extremity  edema  (swelling  due 
to  large  amounts  of  fluid),  gastrointestinal 
bleeding,  fatigue,  nausea,  change  in  mental 
status  and  loss  of  appetite.  Laboratory 
findings  in  cases  involving  liver  disease  may 
include  abnormalities  of  liver  enzymes, 
decreased  serum  albumin,  increased 
bilirubin,  abnormal  coagulation  studies,  and 
abnormal  liver  biopsv. 

(b)  Liver  disease  may  result  in  portal 
hypertension,  bleeding  from  esophageal 
varices,  ascites,  hepatic  encephalopathy, 
hepatic  coma,  and/or  liver  transplantation. 
We  should  assess  impairment  due  to  hepatic 
encephalopathy  and  hepatic  coma  under  the 
criteria  for  the  appropriate  mental  disorder  or 
neurological  listing(s). 

(c)  Chronic  liver  disease  in  children  may 
cause  portal  hypertension  that  precedes  or 
seems  out  of  proportion  to  the  severity  of 
hepatocellular  injury  You  may  have  chronic 
recurrent  variceal  bleeding,  cholestasis 
(stoppage  or  suppression  of  the  flow  of  bile). 
and/or  ascites  (accumulation  of  fluid  in  the 
abdominal  cavity)  well  before  other  features 
of  liver  failure. 

(d)  Massive  hemorrhage  from  esophageal 
varices  typically  involves  hematemesis 
(vomiting  of  blood),  melena  (passage  of  dark 
stools),  or  hematochezia  (passage  of  bloody 
stools).  You  may  be  hemodynamically 
unstable  as  shown  by  signs  and  symptoms 
sue  h  as  pallor  (paleness),  diaphoresis 
(|)rofiisp  perspiration),  postural  hypotension 
(fall  in  blood  pressure  when  standing),  and 
syncope  (fainting)  The  situation  can  be  life- 
threatening  with  urgent  need  for  multiple 
transfusions  and  other  supportive  care. 

(e)  Liver  function  tests  such  as  serum 
bilirubin  or  enzyme  levels  may  correlate 
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poorly  with  the  clinical  severity  of  liver 
disease,  and  must  not  be  relied  upon  in 
isolation.  Ascites,  when  associated  with 
either  albumin  depletion  or  prolongation  of 
the  prothrombin  time,  usually  indicates 
severe  loss  of  liver  function.  However, 
persistent  ascites  related  to  chronic  liver 
disease  is  an  impairment  of  listing-level 
severity  in  children,  regardless  of  serum 
albumin  level  Minimal  ascites,  as  might  be 
detected  onh  by  imaging  techniques  and  not 
on  physical  examination,  is  not  sufficient  to 
meet  the  criteria  in  105  05B. 

(f)  Liver  transplantation  may  be  performed 
for  progressive  liver  failure,  life-threatening 
complications  of  liver  disease,  tumor  or 
trauma.  Disability  is  considered  to  last  for 
one  year  from  the  date  of  the  transplant.  After 
that  time,  we  will  evaluate  your  residual 
impairmenf(s).  as  outlined  in  paragraph  (h) 
below 

(g)  When  we  use  the  phrase  "Icjonsider 
under  a  disability  for  1  year  following"  a 
specific  event,  we  are  making  a  statement 
about  the  expected  duration  of  disability,  not 
about  the  onset  of  disability  We  do  not 
restrict  the  determination  of  disability  onset 
to  the  date  of  the  specified  event   We  can 
establish  an  earlier  onset  date  if  you  are  not 
engaging  in  substantial  gainful  activity  (SGA) 
and  the  evidence  in  file  supports  the  earlier 
onset  date  of  disability. 

(h)  After  the  one  year  period  following 
transplantation,  we  evaluate  the  effects  of 
any  residual  impairment(s).  Functional 
improvement  after  liver  transplant  depends 
upon  various  factors,  including  adequacy  of 
post-transplant  liver  function,  incidence  and 
severity  of  infection,  occurrence  of  rejection 
crisis(es).  the  presence  of  systemic 
complications  and  the  side  effects  of 
immuno-suppressive  agents.  Growth  and 
development  may  also  be  affected. 

3  Esophageal  stricture  or  stenosis 
(narrowing!  from  congenital  atresia  (absence 
or  closure  of  a  normal  body  tubular  organ)  or 
destructive  esophagitis  may  meet  the  criteria 
for  malnutrition  in  listing  105  08  It  also  may 
result  in  complications  that  include 
respiratory  impairments  due  to  frequent 
aspiration,  problems  maintaining  nutritional 
status  short  of  listing-level  severity,  or 
multiple  infections  such  as  pneumonia. 
While  none  of  these  complications  may  be  of 
a  severity  or  persistence  to  meet  the  criteria 
of  another  specific  listing,  the  combination 
may  result  in  marked  and  severe  functional 
limitations 

4.  Inflammatory  bowel  disease  under 
listing  105. 06B.  requires  an  intractable 
perineal  or  intra-abdominal  complication 
such  as  intractable  fecal  incontinence. 
Intractable  is  defined  as  resistant  to  cure, 
relief  or  control  There  must  be  evidence  of 
surgical  or  medical  therapy  that  has  failed  to 
resolve  the  complication.  Fecal  mcontinence 
involves  passage  of  actual  fecal  material,  not 
mere  staining  or  spotting. 

105.00    Category  of  Impairments,  Digestive 
System 

105.05    Chronic  liver  disease  and  cirrhosis 
of  any  kind 

WITH: 

A.  Esophageal  varices  demonstrated  by  x- 
ray.  endoscopy,  or  other  appropriate 


medically  acceptable  imaging,  with  at  least 
three  episodes  of  bleeding  requiring 
transfusion  due  to  hemodynamic  instability, 
occurring  over  a  consecutive  6-month  period. 
Episodes  must  be  separated  by  at  least  1 
month.  Consider  under  a  disability  for  1  year 
following  last  episode;  thereafter,  evaluate 
the  residual  impairment(s);  or 

B.  Ascites  persisting  over  a  consecutive  6- 
month  period  despite  prescribed  treatment 
The  following  findings  must  be  demonstrated 
on  at  least  two  evaluations  occurring  at  least 
2  months  apart  within  the  6-month  period: 

1.  Ascites  documented  by  paracentesis;  OR 

2.  Ascites  documented  on  physical 
examination  and  by  appropriate  medically 
acceptable  imaging. 

105.06    Inflammatory  bowel  disease  [e.g.. 
ulcerative  colitis.  Crohn's  disease)  as 
documented  by  endoscopy,  biopsy, 
appropriate  medically  acceptable  imaging,  or 
operative  findings  WITH: 

A.  Persistent  or  recurrent  intestinal 
obstruction  over  a  consecutive  six-month 
period,  despite  prescribed  treatment,  WITH: 

(1)  Confirmation,  by  appropriate  medically 
acceptable  imaging,  of  stenotic  areas  in  small 
intestine  or  colon  with  proximal  dilatation, 
and. 

(2)  documentation  of  at  least  two  episodes 
of  abdominal  pain,  distention,  and  vomiting; 
OR 

B  Perineal  or  intra-abdominal 
complications  such  as  abscess,  fistuli  or  fecal 
incontinence;  intractable  despite  medical  or 
surgical  treatment;  clinically  documented 
over  a  consecutive  6-month  period 

105.08  Malnutrition,  despite  prescribed 
treatment,  due  to  gastrointestinal, 
hepatobiliary,  or  pancreatic  disease  with  a 
documented  sign  of  chronic  nutritional 
deficiency,  meeting  one  of  the  following 

A.  For  children  under  age  2,  weight-for- 
length  less  than  the  3rd  percentile  on  the 
CDC's  weight-for-length  growth  charts  or  data 
files,  documented  at  least  three  times  over  a 
consecutive  6-month  period,  and  expected  to 
persist  for  at  least  12  months;  OR 

B.  For  children  age  2  and  over.  Body  Mass 
Index  (BMI)  for  age  less  than  the  3rd 
percentile  on  the  CDC's  BMI-for-age  growth 
charts  or  data  files,  documented  at  least  three 
times  over  a  consecutive  6-month  period,  and 
expected  to  persist  for  at  least  12  months 

105.09  Liver  transplant.  Consider  under  a 
disability  for  1  year  following  surgery. 
Thereafter,  evaluate  the  residual 
impairment(s)  (see  105.00F2e.) 
***** 

[FR  Do(    01-28455  Filed  11-13-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 37519-01] 
RIN154S-BA09 

Consolidated  Returns:  Applicability  of 
Other  Provisions  of  Law;  Non- 
Applicablltty  of  Section  357(c) 

AGENCY:  Intern^  Revenue  Service  (IRS), 

Treasury' 

ACTION:  Notice  of  proposed  rule-making 

and  notice  of  public  hearing. 

SUMMARY:  This  document  proposes 
amendments  relating  to  the 
consolidated  return  regulations  dealing 
with  the  non-applicability  of  section 
357(c)  in  a  consolidated  group  The 
proposed  amendments  clarify-  that,  in 
certain  transfers  descrited  in  section 
351  between  members  of  a  consolidated 
group,  a  transferee's  assumption  of 
certain  liabilities  described  in  section 
357(c)(3)  will  not  reduce  the  transferor's 
basis  in  the  transferee's  stock  received 
in  the  transfer  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations 
DATES:  Written  or  electronic  comments 
and  requests  to  speak  (v\'ith  outlines  of 
oral  comments  to  be  discussed)  at  the 
public  hearing  scheduled  for  March  21, 
2002,  must  be  submitted  bv  Februar\' 
28. 2002 

ADDRESSES:  Send  submissions  to 
CC:rrA;RU  (REG-13r519-01).  room 
5226.  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  am  and  5  p  m. 
to:  CC:ITA:RU  (REG-13751^-01). 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs'  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  inteniet 
site  at  http://i\'H'w. irs.gov/tax_regs' 
reghst.html  The  public  hearing  will  be 
held  in  room  4  718.  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW  ,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  T  Ian 
Russell  of  the  Office  of  Associate  Chief 
Counsel  (Corporate).  (202)  622-7930; 
concerning  submissions,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  Donna 
M.  Poindexter  (202-622-7180)  (not  toll- 
free  numbers) 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  357(c)(1)  generally  provides 
that,  in  the  case  of  certain  exchanges 
described  in  section  351,  if  the  sum  of 
the  amount  of  the  liabilities  assumed  by 
the  transferee  corporation  exceeds  the 
total  of  the  adjusted  basis  of  the 
property  transferred  pursuant  to  such 
exchange,  then  such  excess  shall  be 
considered  as  gain  from  the  sale  or 
exchange  of  a  capital  asset  or  of 
property  that  is  not  a  capital  asset. 
Section  357(c)(3).  however,  excludes 
from  th>i  computation  of  liabilities 
assumfd  liabilities  the  pavment  of 
which  would  give  rise  to  a  deduction, 
provided  that  the  incurrence  of  such 
liabilities  did  not  result  in  the  creation 
of,  or  an  increase  in.  the  basis  of  anv 
property. 

Section  358(a)  generally  provides  that, 
in  the  case  of  an  exchange  to  which 
section  351  applies,  the  basis  of  the 
property  permitted  to  be  received 
without  the  recognition  of  gain  or  loss 
is  decreased  by  the  amount  of  any 
money  received  by  the  transferor.  For 
this  purpose,  under  section  358(d)(1), 
the  transferee's  assumption  of  a  liability 
of  the  transferor  is  treated  as  money 
received  by  the  transferor  on  the 
exchange.  Section  358(d)(2).  however, 
provides  an  exception  for  liabilities 
excluded  under  section  357(c)(3). 

On  August  13,  1994.  final  regulations 
(TD  8560)  adding  paragraph  (d)  to 
§  1.1502-80  were  published  in  the 
Federal  Register  (59  FR  41666)  A 
(  orrecting  amendment  adding  a 
sentence  to  the  end  of  paragraph  (d)  of 
^11 502-80  was  published  in  the 
Federal  Register  for  March  14.  1997  (62 
FR  12096).  As  currently  in  effect, 
§  1.1502-80(d)  provides  that  "(sjection 
357(c)  does  not  applv  to  anv  transaction 
to  which  §  1.1502-13.  §  I.r502-13T, 
§  1.1502-14.  or  §  1.1502-14T  applies,  if 
it  occurs  in  a  consolidated  return  year 
beginning  on  or  after  lanuary  1,  1995." 
The  example  in  that  regulation 
contemplates  that,  to  the  extent  that  the 
transferor  does  not  recognize  gain  under 
section  357(c)  by  reason  of  the  rule  of 
§  1  1502-80(d).  the  transferor's  basis  in 
the  stock  of  the  transferee  that  it 
receives  in  the  exchange  is  reduced, 
with  the  result  that  an  excess  loss 
account  mav  arise. 

A  rnncern  has  been  raised  that,  as 
currently  drafted.  «?  1.1502-80(d)  may 
produce  an  unintended  basis  result  in 
certain  intragroup  transfers  described  in 
section  351    In  particular,  it  is  possible 
that  one  might  conclude  that,  because 
§  1.1502-80(d)  provides  that  section 
357(c)  does  not  apply  to  certain 
intragroup  section  351  exchanges,  no 


liabilities  can  technically  be  excluded 
under  section  357(c)(3).  If  that  analysis 
were  correct,  in  the  case  of  a  transfer 
described  in  section  351  between 
members  of  a  consolidated  group,  the 
transferor's  basis  in  the  stock  of  the 
transferee  received  in  the  transfer  would 
be  reduced  by  liabilities  assumed  by  the 
transferee,  including  those  liabilities 
described  in  section  357(c)(3)  that 
would  not  have  reduced  basis  had 
section  357(c)  applied.  Assuming  the 
transferor  and  the  transferee  are 
members  of  the  consolidated  group  at 
the  time  the  liability  does  in  fact  give 
rise  to  a  deduction  on  the  part  of  the 
transferee  and  is  taken  into  account  on 
the  consolidated  return,  the  transferor's 
basis  in  the  stock  of  the  transferee 
would  be  reduced  a  second  time  under 
the  principles  of  §1.1502-32.  This 
duplicated  basis  reduction,  i.e.,  once  at 
the  time  of  the  transfer  described  in 
section  351  and  again  at  the  time  the 
liability  is  taken  into  account  by  the 
consolidated  group,  may  ultimately 
cause  the  transferor  to  recognize  an 
amount  of  gain  on  the  sale  of  the  stock 
of  the  transferee  that  does  not  clearly 
reflect  income. 

Explanation  of  Provisions 

These  proposed  regulations  clarify 
that,  in  certain  transfers  described  in 
section  351  between  members  of  a 
consolidated  group,  a  transferee's 
assumption  of  liabilities  described  in 
section  357(c)(3)(A),  other  than  those 
also  described  in  section  357(c)(3)(B), 
will  not  reduce  the  transferor's  basis  in 
the  transferee's  stock  received  in  the 
exchange. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  to  transactions  occurring  in 
consolidated  return  years  beginning  on 
or  after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  these  regulations  will  affect 
affiliated  groups  of  corporations  that 
have  elected  to  file  consolidated  returns, 
which  tend  to  be  larger  businesses. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 


of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  it  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  March  21,  2002,  beginning  at  10 
a.m..  in  room  4718.  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW..  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Infernal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601 .601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
timely  wTitten  comments  and  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic 
(preferably  a  signed  original  and  eight 
(8)  copies)  by  February  28,  2002. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  T.  Ian  Russell,  Office  of 
Associate  Chief  Counsel  (Corporate). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

.Authority:  26  U.S.C.  7805  *    *    * 
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Par.  2.  In  §  1.1502-80,  paragraph  (d) 
is  revised  to  read  as  follows: 

§1.1502-80    Applicability  of  other 
provisions  of  law. 

(d)  Son-applicability  of  section 
3571c) — (1)  In  generay' Section  357(c) 
does  not  apply  to  cause  the  transferor  to 
recognize  gain  in  any  transaction  to 
which  §  1.1502-13  applies,  if  such 
transaction  occurs  in  a  consolidated 
return  year  beginning  on  or  after  Ithe 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal 
Register).  Notwithstanding  the 
foregoing,  for  purposes  of  determining 
the  transferors  basis  in  property  under 
section  358(a)  received  in  a  transfer 
described  in  section  351,  section 
358(d)(2)  shall  operate  to  exclude 
liabilities  described  in  section 
357(c)(3)(A),  other  than  those  also 
described  in  section  357(c)(3)(B).  from 
the  computation  of  the  amount  of 
liabilities  assumed  that  is  treated  as 
money  received  under  section  358(d)(1), 
if  such  transfer  occurs  in  a  consolidated 
return  year  beginning  on  or  after  [the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal 
Register].  This  paragraph  (d)(1)  does  not 
apply  to  a  transaction  if  the  transferor  or 
transferee  becomes  a  nonmember  as  part 
of  the  same  plan  or  arrangement.  The 
transferor  (or  transferee)  is  treated  as 
becoming  a  nonmember  once  it  is  no 
longer  a  member  of  a  consolidated 
group  that  includes  the  transferee  (or 
transferor).  For  purposes  of  this 
paragraph  (d)(1).  any  reference  to  a 
transferor  or  transferee  includes,  as  the 
context  may  require,  a  reference  to  a 
successor  or  predecessor.  For  rules 
regarding  the  application  of  section 
357(c)  to  transactions  occurring  in 
consolidated  return  years  beginning  on 
or  after  January  1.  1995.  but  before  [the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal 
Register],  see  §  1.1502-80(d)  in  effect 
prior  to  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  (see  26  CFR  part  1 
revised  April  1.  2001). 

(2)  Examples  The  principles  of 
paragraph  (d)(1)  of  this  section  are 
illustrated  by  the  following  examples: 

Example  7   P.  S.  and  T  are  members  of  a 
consolidated  group  P  owns  ail  of  the  stock 
of  S  and  T  with  bases  of  S30  and  S20. 
respectively.  S  has  assets  with  a  total  fair 
market  value  equal  to  $100  and  an  aggregate 
basis  of  530  and  liabilities  of  S40.  S  merges 
into  Tina  transaction  described  in  section 
368(a)(1)(A)  (and  in  section  368(a)(1)(D)). 
Section  357(c)  does  not  apply  to  cause  S  to 
recognize  gain  in  the  merger.  P's  basis  in  T's 
stock  increases  to  S50  ($30  plus  $20).  and  T 
succeeds  to  S's  S30  basis  in  the  assets 
transferred  and  the  $40  of  liabilities. 


Example  2.  P  owns  all  the  stock  of  Si.  Si 
has  assets  with  a  total  fair  market  value  equal 
to  $100  and  an  aggregate  basis  of  $30.  Si  has 
$40  of  liabilities.  $5  of  which  are  described 
in  section  357(c)(3)(A).  but  not  section 
357(c)(3)(B),  and  $35  of  which  are  not 
described  in  section  357(c)(3)(A).  Si  transfers 
its  assets  to  a  newly  formed  subsidiani'.  S2. 
in  exchange  for  stock  of  S2  and  S2's 
assumption  of  the  liabilities  of  $40  in  a 
transaction  to  which  section  351  applies. 
Section  357(c)  does  not  apply  to  cause  Si  to 
recognize  gain  in  connection  with  the 
transfer.  For  purposes  of  determining  STs 
basis  in  the  S2  stock  it  received  in  the 
exchange,  section  358(d)(2]  operates  to 
exclude  $5  of  the  liabilities  from  the 
computation  of  the  amount  of  liabilities 
assumed  that  are  treated  as  money  received 
under  section  358(d)(1).  Si's  basis  in  the  S2 
stock  received  in  the  exchange  is  a  $5  excess 
loss  account  (reflecting  its  $30  basis  in  the 
assets  transferred  reduced  by  $35,  the 
amount  of  liabilities  assumed  that  are  not 
■iescribed  in  section  357(c)(3)(A)). 


Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
!FR  Doc.  01-28409  Filed  11-13-01;  8:45  am] 
BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Parts  1  and  31 

[REG-1 42686-01] 
RIN  1545-BA26 

Application  of  tt>e  Federal  insurance 
Contributions  Act.  Federal 
Unemployment  Tax  Act.  and  Collection 
of  Income  Tax  at  Source  to  Statutory 
Stock  Options 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 

proposed  regulations  relating  to 
incentive  stock  options  and  options 
granted  under  employee  stock  purchase 
plans  These  proposed  regulations 
w  ould  provide  guidance  concerning  the 
application  of  the  Federal  Insurance 
Contributions  .^ct  (FICA).  Federal 
Unemployment  Tax  Act  (FUTA),  and 
Collection  of  Income  Tax  at  Source  to 
these  options  These  proposed 
regulations  would  affect  employers  that 
grant  these  options  and  employees  who 
exercise  these  options.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations 

DATES:  Written  or  electronic  comments 
and  outlines  of  topics  to  be  discussed  at 


the  public  hearing  scheduled  for  March 
7,  2002,  must  be  received  bv  February 

14.2002 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-142686-01).  Room 
5226.  Internal  Revenue  Ser\'ice.  FOB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG  142686-01), 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW'..  Washington,  DC.  Alternati%'ely. 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://wH'w. irs.gov/tax_regs/ 
reglist.html.  The  public  hearing  will  be 
held  in  the  Auditorium  of  the  Internal 
Revenue  Building.  1111  Constitution 
.•\yenue.  NW  .  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Stephen  Tackney  of  the  Office  of 
Division  Counsel/Associate  Chief 
Coimsel  (Tax  Exempt  and  Government 
Entities),  (202)  622-6040;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing.  Treena 
Garrett.  (202)  622-7180  (not  toll-ft^ 
numbers) 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
sections  3121(a),  3306(b).  and  3401(a)  of 
the  Internal  Revenue  Code  of  1986 
(Code),  and  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  424  of  the  Code.  These 
regulations  would  clarif\'  current  law 
regarding  FICA  tax.  FL'T.'\  tax.  and 
income  tax  withholding  consequences 
upon  the  exercise  of  statutory  stock 
options.  ;  e  .  incentive  stock  options 
described  in  section  422(b)  and  options 
granted  under  an  employee  stock 
purchase  plan  described  in  section 
423(b).  FICA  tax  consequences  are 
determined  by  sections  3101  through 
3128.  FUTA  tax  consequences  by 
sections  3301  through  3311.  and  income 
tax  withholding  consequences  by 
sections  3401  through  3406. 

A.  Statutory  Stock  Options 

Section  422(b)  sets  forth  the 
requirements  for  treatment  of  options  as 
incentive  stock  options.  If  certain 
conditions  are  mot.  special  tax  treatment 
is  provided  in  section  421(a)  for  the 
transfer  of  stock  to  an  individual 
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pursuant  to  the  exercise  of  an  incentive 
stock  option.  These  conditions  include 
a  requirement  that  the  individual  not 
dispose  of  the  stock  within  two  years 
from  the  date  of  the  grant  of  the  option, 
and  a  requirement  that  the  individual 
not  dispose  of  the  stock  within  one  year 
after  the  transfer  of  the  stock  to  the 
individual 

Section  423(b)  sets  forth  the 
requirements  for  establishment  of  an 
employee  stock  purchase  plan.  If  certain 
conditions  are  met.  special  tax  treatment 
is  provided  under  section  421(a)  for  the 
transfer  of  stock  to  an  individual 
pursuant  to  the  exercise  of  an  option 
granted  under  an  employee  stock 
purchase  plan.  These  conditions 
include  a  requirement  that  the 
individual  not  dispose  of  the  stock 
within  two  years  from  the  date  of  the 
grant  of  the  option,  and  a  requirement 
that  the  individual  not  dispose  of  the 
stock  within  one  year  after  the  transfer 
of  the  stock  to  the  individual. 

Section  421(a)  provides  that  at  the 
time  stock  is  transferred  to  an 
individual  pursuant  to  the  exercise  of  an 
option,  if  the  conditions  of  section 
422(a)  or  423(a)  are  met,  then  no  income 
to  the  individual  results  upon  the 
exercise.  Section  421(b)  provides  that  at 
the  time  stock  is  transferred  to  an 
individual  pursuant  to  the  exercise  of  an 
option,  if  the  stock  is  sold  or  disposed 
of  by  the  individual  and  the  holding 
period  requirements  of  section  422(a)(1) 
or  423(a)(1)  are  not  met.  then  any 
income  to  the  individual  which  results 
for  the  taxable  vear.  in  which  the  option 
was  exercised,  attributable  to  the  sale  or 
disposition  of  the  stock  is  income  to  the 
individual  in  the  taxable  year,  of  the 
individual,  in  which  the  sale  or 
disposition  ijc;i.urred. 

Section  423((.)  provides  guidance 
when  the  optum  price  of  a  share  of  stock 
acquired  by  an  individual  pursuant  to 
the  exercise  of  an  option  granted  under 
an  employee  stock  purchase  plan  is  less 
than  100  percent  of  the  fair  market  value 
of  the  share  at  the  time  the  option  was 
granted  Section  423(c)  provides  that  in 
the  event  of  either  the  disposition  of  the 
share  of  stock  by  the  individual  which 
meets  the  holding  period  requirements 
of  section  423(a)  or  in  the  event  of  the 
individual's  death  while  owning  the 
share  of  stock,  that  any  resulting 
compensation  is  attributable  to  the 
individual  in  the  taxable  year  in  which 
the  disposition  or  death  occurred.  The 
compensation  attributable  to  the 
individual  is  the  amount  equal  to  the 
lesser  of  ( 1  j  the  excess  of  the  fair  market 
value  of  the  share  at  the  time  of  the 
disposition  or  death  over  the  amount 
paid  for  the  share  under  the  option  or 
(2)  the  excess  of  the  fair  market  value  of 


the  share  at  the  time  the  option  was 
granted  over  the  option  price. 

B.  FICA,  FUTA.  and  Income  Tax 
Withholding 

l.FICA 

PICA  tax  is  generally  imposed  on  each 
employer  and  employee.  Under  section 
3111.  FICA  tax  is  imposed  on  the 
employer  in  an  amount  equal  to  a 
percentage  of  the  wages  paid  by  that 
employer.  Under  section  3101,  FICA  tax 
is  also  imposed  on  the  employee  in  an 
amount  equal  to  a  percentage  of  the 
wages  received  by  the  employee  with 
respect  to  employment. 

FICA  tax  is  composed  of  a  tax  for  Old- 
Age.  Survivors,  and  Disability  Insurance 
(OASDI)  and  a  tax  for  Hospital 
Insurance  (HI).  The  OASDI  portion  of 
FICA  tax  is  imposed  separately  on  the 
employer  and  on  the  employee  in  an 
amount  equal  to  6.2  percent  of  wages. 
Under  section  3121(a)(1).  the  wages 
subject  to  the  OASDI  portion  of  FICA 
tax  are  limited  to  the  contribution  and 
benefit  base  for  OASDI  for  that  vear 
($80,400  for  calendar  year  2001).  The  HI 
portion  of  FICA  tax  is  separately 
imposed  on  the  employer  and  the 
employee  in  an  amount  equal  to  1.45 
percent  of  wages.  There  is  no  dollar 
limit  on  the  wages  subject  to  the  HI 
portion  of  FICA  tax. 

Under  section  3102,  the  employer  is 
required  to  collect  the  employee  portion 
of  FICA  tax  by  deducting  the  amount  of 
the  tax  from  wages,  as  and  when  paid, 
and  is  liable  for  payment  of  the  tax 
required  to  be  collected.  Under 
§  31. 3102-l(a)  of  the  Employment  Tax 
Regulations,  the  employer  is  required  to 
collect  the  employee  portion  of  FICA 
tax.  notwithstanding  that  the  wages  are 
paid  in  something  other  than  money, 
and  to  pay  over  the  tax  in  money. 

2.  FUTA 

FUTA  tax  is  generally  imposed  under 
section  8301  on  each  employer  in  an 
amount  equal  to  a  percentage  of  wages 
paid  by  the  employer  with  respect  to 
employment.  FUTA  fax  is  imposed  on 
the  employer  in  an  amount  equal  to  6.2 
percent  of  wages.  Under  section  3306(b). 
wages  of  an  employee  subject  to  the 
FUTA  tax  are  limited  to  $7,000  per 
calendar  year. 

3.  Income  Tax  Withholding 

Income  tax  withholding  is  imposed 
under  section  3402(a),  which  requires 
employers  paying  wages  to  deduct  and 
withhold  income  tax  on  those  wages. 
The  amount  deducted  and  withheld  is 
determined  in  accordance  with  tables  or 
computational  procedures  prescribed  by 
the  Secretary  of  the  Treasury. 


C.  Wages 

1.  FICA 

For  FICA  purposes,  section  3121(a) 
provides  that  the  term  wages,  with 
certain  exceptions,  means  all 
remuneration  for  emplovment, 
including  the  cash  value  of  all 
remuneration  (including  benefits)  paid 
in  any  medium  other  than  cash. 
Similarly,  under  §  31. 3121(a)-l(b).  the 
term  wages  means  all  remuneration  for 
employment  unless  specifically 
excepted  under  section  3121(a)  or 
§31.3121(a)-l(j).  Neither  the  Code  nor 
the  regulations  contain  an  exclusion 
from  wages  for  the  value  of  stock 
transferred  pursuant  to  the  exercise  of 
an  option. 

Under  §  31.3121(a)-l(e),  in  general, 
the  medium  in  which  the  remuneration 
is  paid  is  immaterial.  It  mav  be  paid  in 
cash  or  in  kind.  The  amount  of  non-cash 
remuneration  is  based  on  the  fair  market 
value  of  the  non-cash  remuneration  at 
the  time  of  payment. 

Under  §  31. 3121(a)-l(a),  in  general, 
wages  are  received  by  an  emplovee  at 
the  time  that  they  are  paid  bv  the 
employer  to  the  employee.  Wages  are 
generally  paid  by  an  employer  at  the 
time  that  they  are  actually  or 
constructively  paid. 

Under  §  31. 3121(a)-l(i).  remuneration 
for  employment,  unless  specifically 
excepted  under  section  3121(a)  or 
§  31.3121(a)-l()).  constitutes  wages  even 
though  at  the  time  paid  the  relationship 
of  employer  and  employee  no  longer 
exists  between  the  person  in  whose 
employ  the  ser\ices  were  performed  and 
the  individual  who  performed  them. 

2.  FUTA 

For  FUTA  purposes,  section  3306(b) 
provides  that  the  term  wages,  with 
certain  exceptions,  means  all 
remuneration  for  employment, 
including  the  cash  value  of  all 
remuneration  (including  benefits)  paid 
in  any  medium  other  than  cash. 
Similarly,  under  *?  31.3306(b)-l(b).  the 
term  wages  means  all  remuneration  for 
employment  unless  specifically 
excepted  under  section  3306(b')  or 
§  31.3306(b)-l(j).  Neither  the  Code  nor 
the  regulations  contain  an  exclusion 
from  wages  for  the  value  of  stock 
transferred  pursuant  to  the  exercise  of 
an  option. 

Under  §  31.3306(b)-l(e).  in  general, 
the  medium  in  which  the  remuneration 
is  paid  is  immaterial.  It  may  be  paid  in 
cash  or  in  kind.  The  amount  of  non-cash 
remuneration  is  based  on  the  fair  market 
value  of  the  non-cash  remuneration  at 
the  time  of  payment. 
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Under  §  31.3301^,  wages  are 
considered  paid  when  actually  or 
constructively  paid. 

Under  §  3l'3306(b}-l(i),  remuneration 
for  employment  paid  by  an  employer  to 
an  individual  for  employment,  unless 
specifically  excepted  under  section 
3306(b),  constitutes  wages  even  though 
at  the  time  paid  the  individual  is  no 
longer  an  employee. 

3.  Income  Tax  Withholding 

For  income  tax  withholding  purposes, 
section  3401(a)  provides  that  the  term 
wages,  with  certain  exceptions,  means 
all  remuneration  for  services  performed 
by  an  employee  for  his  employer, 
including  the  cash  value  of  all 
remuneration  (including  benefits)  paid 
in  any  medium  other  than  cash. 
Similarly,  under  §  31. 3401(a)-l(a).  the 
term  wages  in  general  means  all 
remuneration  for  employment  for 
services  performed  by  an  employee  for 
his  employer  unless  specifically 
excepted  under  section  3401(a)  or 
3402(e). 

Under  §  31. 3401{a)-l(a)(4).  in  general, 
the  medium  in  which  the  remuneration 
is  paid  is  immaterial.  It  may  be  paid  in 
cash  or  in  kind.  The  amount  of  non-cash 
remuneration  is  based  on  the  fair  market 
value  of  the  non-cash  remuneration  at 
the  time  of  payment. 

Under  §31  3402(a)-l(b).  the  employer 
is  required  to  collect  the  tax  by 
deducting  and  withholding  the  amount 
from  the  employee's  wages  as  and  when 
paid,  either  actually  or  constructively. 

Under  §  31. 340lfa)-l(a)(5). 
remuneration  for  services,  unless 
specifically  excepted  by  statute, 
constitutes  wages  even  though  at  the 
time  paid  the  relationship  of  employer 
and  employee  no  longer  exists  between 
the  person  in  whose  employ  the  services 
were  performed  and  the  individual  who 
performed  them. 

The  legislative  history  of  sections 
3401  through  3404  indicates  that  a 
purpose  of  income  tax  withholding  is  to 
enable  individuals  to  pay  income  tax  in 
the  year  in  which  the  income  is  earned. 
H.R'  Conf  Rep.  No.  78-510  at  1  (1943); 
H.R.  Rep.  No.  78-401  at  1  (1943):  Rep. 
No.  78-221  at  1  (1943):  and  Senate  Rep. 
No.  78-221  at  1  (1943).  Therefore, 
income  tax  withholding  is  generally 
imposed  only  upon  remuneration  paid 
by  an  employer  to  the  extent  that  an 
employee  recognizes  income  Section 
421(a)  provides  that  if  a  share  of  stock 
is  transferred  to  an  individual  in  a 
transfer  which  meets  the  requirements 
of  section  422(a)  or  423(a).  no  income  is 
recognized  at  the  time  of  the  transfer. 

As  part  of  the  Social  Security 
Amendments  of  1983,  Public  Law  98- 
21,  97  Stat.  65  (1983).  Congress 


amended  sections  3121(a)  and  3306(b)i 
to  provide  specifically  that  regulations 
providing  an  exclusion  from  wages  for 
income  tax  withholding  purposes  are 
not  to  be  construed  to  require  a  similar 
exclusion  from  wages  for  FICA  and 
FLITA  purposes.  The  legislative  history 
to  the  Social  Security  Amendments  of 
1983  at  S.  Rep.  No.  98-23.  42.  98th 
Cong..  1st  Sess.  explains  as  to  FICA  and 
income  tax  withholding  that  "[Sjince. 
[however],  the  (social)  security  system 
has  objectives  which  are  significantly 
different  from  the  objective  underlying 
the  income  tax  withholding  rules,  the 
committee  believes  that  amounts 
exempt  from  income  tax  withholding 
should  not  be  exempt  from  FICA  unless 
Congress  provides  an  explicit  FICA  tax 
exclusion."  The  legislative  history 
further  explains  that  Congress  intended 
to  reverse  the  holding  in  Rowan 
Companies  V.  U.S..  452  U.S.  247  (1981), 
that  the  definitions  of  wages  for  FICA 
and  income  tax  withholding  purposes 
were  the  same.  Thus,  wages  for  income 
tax  withholding  purposes  are  not  always 
the  same  as  wages  for  FICA  and  FL'TA 
purposes. 

D  Application  of  Law  to  Statutory  Stock 
Options 

Revenue  Ruling  71-52  (1971-1  C.B. 
278)  which  was  published  before  the 
statutory  changes  to  sections  3121(a) 
and  3306(b)  mentioned  immediately 
above,  addressed  the  FICA.  FUTA.  and 
income  tax  withholding  consequences 
applicable  to  the  exercise  of  qualified 
stock  options  under  former  section  422.- 
The  ruling  holds  that  a  taxpayer  does 
not  make  a  payment  of  wages  for 
purposes  of  FICA,  FLTA,  and  income 
tax  withholding  at  the  time  of  the 
exercise  of  a  qualified  stock  option 
under  former  section  422. 

Notice  87-49  (1987-2  C.B.  355) 
addressed  potential  inconsistencies 
among  and  coordination  of  the  proposed 
regulations  under  former  section  422A 
(current  section  422).  section  83,  and 
Rev.  Rul.  71-52.  Notice  87-49  provided 


'  Sections  3121(a)  and  3306(b)  were  amended  by 
section  327(b)(1)  and  (c)(4).  respectivejy.  of  the 
.Social  Security  .\mendmpnts  of  1983.  Public  Law 
9ft-21.  97  Stat.  65  (1983) 

-  Section  603  of  the  Tax  Reform  Act  of  1976. 
Public  Law  94-355.  90  Stat.  1520  (1976).  amended 
former  section  422  to  provide,  generally,  that 
qualified  stock  options  could  not  be  granted  after 
May  20.  1976.  Current  section  422  (Incentive  Stock 
Options)  was  added  to  the  Internal  Revenue  Code 
of  1954  (Code),  as  section  422A.  by  section  251(a| 
of  the  Economic  Recovery  Tax  .\ct  of  1981.  Public 
Uw  97-34,  95  Stat   172  (1981)   Subsequently 
section  1 1801(c)l9)(A)(i)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law  101-508. 
104  Stat   1388  (1990).  repealed  former  section  422 
(Qualified  Stock  Options)  and  re-designated  former 
Code  section  422.^  as  section  422  of  the  Internal 
Revenue  Code  of  1986 


that  Rev.  Rul.  71-52  was  being 
reconsidered,  but.  until  the  results  of 
such  reconsideration  were  announced, 
the  principles  of  Rev  Rul   71-52  apply 
to  the  disposition  of  stock,  acquired  by 
an  individual  pursuant  to  the  exercise  of 
an  incentive  stock  option,  which  does 
not  meet  the  requirements  of  former 
section  422A(a)  (current  section  422(a)). 

Notice  2001-14  (2001-6  I.R.B  416) 
addresses  the  FICA.  FLTA.  and  income 
tax  withholding  consequences 
applicable  to  the  exercise  of  statutory 
stock  options.  Notice  2001-14  provides 
that  in  the  case  of  any  statutory  stock 
option  exercised  before  lanuarv  1.  2003. 
the  IRS  will  not  assess  FICA  or  FLTA 
tax  upon  the  e.xercise  of  the  option  and 
will  not  treat  the  disposition  of  stock 
acquired  by  an  employee  pursuant  to 
the  exercise  of  the  option  as  subject  to 
income  tax  withholding.  Notice  2001- 
14  also  provides  that  Revenue  Ruling 
71-52  is  obsolete  and  that  the  holding 
of  Revenue  Ruling  71-52  does  not  apply 
to  the  exercise  of  a  statutory  stock 
option  or  to  the  disposition  of  stock 
acquired  pursuant  to  the  exercise  of  a 
statutory  stock  option.  Consistent  with 
that  conclusion.  Notice  2001-14  also 
provides  that  the  provisions  of  Notice 
87—49  described  above  no  longer  apply. 

It  has  long  been  recognized  that  the 
transfer  of  stock  to  an  employee 
pursuant  to  the  exercise  of  a 
nonstatutory  stock  option  granted  in 
connection  with  employment  **" 
constitutes  a  payment  of  compensation 
to  the  extent  that  the  fair  market  value 
of  the  stock  received  by  the  employee 
pursuant  to  the  exercise  of  the 
nonstatutory  option  exceeds  the  option 
exercise  price.  Commissioner  v  LoBue. 
351  U.S.  243  (1956);  Commissioner  v. 
Smith.  324  U.S.  177  (1945).  The 
exclusion  from  gross  income  for  income 
tax  purposes  that  is  provided  by  section 
421(a)(1)  for  the  transfer  of  stock  upon 
the  exercise  of  a  statutory  stock  option, 
does  not  alter  the  compensatory- 
character  of  such  stock  transfers  or  ser\'e 
to  distinguish  statutory  stock  options 
from  nonstatutory  stock  options  for 
purposes  of  sections  3121(a)  and 
3306(b). 

Comments  Received  Pursuant  to  Notice 
2001-14 

Notice  2001-14  announced  the  intent 
to  issue  further  administrative  guidance 
clarifying  current  law  with  respect  to 
the  application  of  emplovment  taxes  to 
statutory  stock  options  and  solicited 
public  comments  on  the  anticipated 
guidance  In  response  to  the  request  for 
comments,  the  IRS  received  a  number  of 
comments  addressing  a  variety  of  topics 
pertaining  to  the  application  of  FICA. 
FLTA.  and  income  tax  withholding  to 
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transactions  involving  statutory  stock 
options.  Because  the  proposed 
regulations  address  only  the  application 
of  the  PICA.  FUTA.  and  income  tax 
withholding  at  the  time  of  exercise  of  a 
statutory  stock  option,  only  comments 
relating  to  these  types  of  transactions 
are  addressed. 

The  IRS  also  received  comments 
regarding  an  employer's  inco'me  tax 
withholding  and  reporting  obligations 
upon  the  sale  or  disposition  of  stock 
acquired  by  an  individual  pursuant  to 
the  exerci.se  of  a  statutory  stock  option. 
The  IRS  intends  to  publish  two  notices, 
discussed  more  fully  below,  at  the  time 
of  publication  of  these  proposed 
regulations.  One  notice  includes 
proposed  rules  addressing  an 
employer's  income  tax  withholding  and 
reporting  obligations  upon  the  sale  or 
disposition  of  stock  acquired  by  an 
individual  pursuant  to  the  exercise  of  a 
statutory-  stock  option.  That  notice 
discusses  the  comments  received  in 
response  to  Notice  2001-14  relating  to 
those  types  of  transactions. 

Most  commentators  who  addressed 
the  application  of  PICA  and  FUTA  tax 
at  the  time  of  exercise  of  a  statutorv 
stock  option  argued  that  there  was  no 
statutory  basis  for  such  application.  As 
discussed  more  fully  previously,  the 
applicable  Code  provisions  do  not 
provide  an  exception  from  FICA  or 
FLTA  tax  for  wages  paid  to  an 
employee'arising  from  the  exercise  of  a 
statutory  stock  option. 

Several  comments  were  received 
requesting  that  the  IRS's  acquiescence 
on  decision  in  Sun  Microsystems  v. 
Commissioner.  T.C.M.  1995-69.  acq. 
1997-2  C.B.  1,  not  be  affected  by  the 
proposed  regulations.  The  proposed 
regulations  address  only  the  application 
of  FICA  and  FUTA  to  statutory  stock 
options  and  do  not  address  the  section 
41  issues  raised  in  the  Sun 
Microsystems  decision. 

Some  commentators  also  expressed 
concern  about  the  administrative 
burden  of  applying  FICA  and  FUTA  tax 
at  the  time  of  exercise,  especially  as  to 
former  employees,  because  there  is  often 
no  payment  of  cash  compensation  to  the 
employee  at  that  time.  As  a  result,  some 
employees  may  need  to  sell  some  shares 
of  the  acquired  stock  to  fund  the 
employment  tax  obligations,  resulting  in 
a  disqualifving  disposition  of  the  shares 
sold   In  addition,  some  commentators 
expressed  concern  that  the 
administrative  burdens  stemming  from 
the  application  of  FICA  and  FUTA  tax 
upon  the  exfircise  nf  statutorv  stock 
options  would  make  the  use  of  these 
options  less  attractive  to  employers  and 
employer's  However,  commentators  did 
not  tite  applicable  Code  provisions  that 


provide  a  statutory  basis  for  excluding. 
this  type  of  compensation  from  the 
relevant  employment  taxes.  As 
discussed  below,  the  proposed 
regulatidns  would  enable  the  IRS  to 
issue  rules  of  administrative 
convenience  to  lessen  the 
administrative  burdens  that 
commentators  cited. 

Explanation  of  Provisions 

These!  proposed  regulations  would 
clarif\'  ciirrent  law  regarding  FICA  tax, 
FUTA  tix,  and  income  tax  withholding 
on  the  toinsfer  of  stock  pursuant  to  the 
exerciseiof  statutory  stock  options. 
These  proposed  regulations  would 
provide  that  at  the  time  of  the  exercise 
of  a  stati^tor>'  stock  option,  the 
individual  who  was  granted  the 
statutory  stock  option  receives  wages  for 
FICA  and  FUTA  purposes.  These 
propose^  regulations  would  also 
provide  ^hat  the  amount  of  wages 
receive^  equals  the  excess  of  the  fair 
market  yalue  of  the  stock  acquired 
pursuant  to  the  exercise  of  the  statutory 
stock  option  over  the  amount  paid  for 
the  stock. 

The  position  taken  in  these 
regulations  is  based  upon  the  broad 
statutory  definition  of  wages  for  FICA 
and  FU'IA  purposes  and  the  absence  of 
any  statutory  exclusion  for  this  form  of 
remunenation.  These  regulations  follow 
the  Congressional  directive  that  no 
exceptioBi  from  FICA  taxes  should  be 
created  fvithout  a  specific  exclusion  and 
the  section  3121(a)  and  3306(b) 
provisi^s  that  no  exception  from  FICA 
and  FUTA  taxes  should  be  inferred  from 
the  fact  that  income  tax  withholding 
does  no^  apply. 

Thesejproposed  regulations  would 
also  provide  that  income  tax 
withholding  is  not  required  when  an 
individual  exercises  a  statuton,'  stock 
option  because  no  income  is  recognized 
at  the  time  of  the  exercise  by  reason  of 
section  421(a)(1). 

In  response  to  the  concerns  about 
administrative  burdens,  the  proposed 
regulations  authorize  the  IRS  to  adopt 
rules  of  administrative  convenience  to 
assist  employers  and  employees  in 
meeting  the  employment  tax 
obligations.  Specifically,  the  proposed 
regulations  permit  the  IRS  to  adopt  rules 
permitting  employers  to  deem  the 
payment  of  wages  resulting  from  the 
exercise  of  a  statutory  stock  option  as 
occurrinjg  at  a  specific  date  or  dates, 
including  over  a  period  of  dates,  as  well 
as  any  other  appropriate  rules  of 
administrative  convenience. 

Section  424(h)  provides  that  for 
purposes  of  the  rules  governing 
incentive  stock  option  plans  and 
employee  stock  purchase  plans,  if  the 


terms  of  any  option  to  purchase  stock 
are  modified,  extended,  or  renewed, 
such  modification,  extension,  or 
renewal  is  considered  as  the  grant  of  a 
new  option.  Section  424(h)(3)  generally 
defines  the  term  modification  as  any 
change  in  the  terms  of  the  option  which 
gives  the  employee  additional  benefits. 
The  proposed  regulations  clarify  that 
the  adoption  of  any  of  the  rules  of 
administrative  convenience  that  may  be 
prescribed  by  the  IRS  pursuant  to  the 
proposed  regulations,  and  the 
application  of  those  rules  to  outstanding 
incentive  stock  options  under  section 
422  or  outstanding  options  under  an 
employee  stock  purchase  plan  under 
section  423,  will  not  constitute  a 
modification  for  purposes  of  section 
424(h). 

These  regulations  are  proposed  to 
apply  only  upon  publication  of  final 
regulations  in  the  Federal  Register  and 
cannot  be  relied  upon  prior  to 
publication.  These  propcjsed 
regulations,  upon  becoming  final,  would 
be  effective  only  for  the  exercise  of  a 
statutory  stock  option  that  occurs  on  or 
after  fanuary  1.  200.3,  If  these 
regulation.^  are  finalized  as  proposed, 
neither  FICA  nor  FUTA  tax  will  apply 
to  the  exercise  of  a  statutor\'  stock 
option  prior  to  January  1.  2003. 
Consistent  with  thi>  proposed  position, 
the  IRS  will  not  assert  FICA  or  FUTA 
tax  which  is  based  upon  the  exercise  of 
a  statutory  stock  option  that  occurs  prior 
to  January  1.  2003. 
.  While  neither  FICA  nor  FUTA  tax 
will  apply  to  the  exercise  of  a  statutorv 
stock  option  prior  to  January  1,  2003  if 
these  regulations  arc  finalized  as 
proposed,  an  employer  will  be  able  to 
apply  the  final  regulations  to  the 
sxercise  of  a  statutory  stock  option  that 
occurs  prior  to  January  1.  2003  if  the 
employer  elects  to  do  so. 

Related  Administrative  Guidance 

As  noted  above,  the  IRS  is 
concurrently  publishing  two  notices. 
One  of  the  two  notices  sets  forth 
proposed  rules  of  administrative 
convenience  under  the  authority 
provided  to  the  IRS  in  the  proposed 
regulations.  These  proposed  rules 
would  permit  employers  to  deem  the 
payment  of  wages  resulting  from  the 
exercise  of  a  statutory  stock  option  as 
occurring  at  a  specific  date  or  dates, 
including  over  a  period  of  dates.  The 
notice  also  describes  certain 
arrangements  available  under  the 
current  federal  tax  law  that  may  assist 
employers  and  employees,  including 
employee  pre-funding  of  the  employee 
portion  of  FICA  tax  and  employer 
advances  of  funds  to  satisfy  the 
employee  portion  of  FICA  tax. 


Federal  Register    Vol,  66.  No.  220 'Wednesday.  November  14    2001    Proposed  R\des  57027 


The  IRS  IS  publishing  a  second  notice 
that  proposes  rules  regarding  an 
employers  income  tax  withholding  and 
reporting  obligations  upon  the  sale  or 
disposition  of  stock  acquired  by  an 
individual  pursuant  to  the  exercise  of  a 
statutory'  stock  option.  As  indicated 
abo\e.  the  proposed  rule  in  this  notice 
would  state  that  the  employer  has  no 
income  tax  withholding  obligation 
when  an  employee  sells  or  disposes  of 
stock  acquired  by  the  employee 
pursuant  to  the  exercise  of  a  statutory 
stock  option,  ^ 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866,  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U,S.C,  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory-  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impart  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 

adopted  as  final  regulations, 
consideration  will  be  gi\en  to  anv 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS   .Ml 
comments  will  be  available  for  public 
inspection  and  copying. 

Treasury  and  the  IRS  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations,  how  they  can  be 
made  easier  to  understand,  and  the 
administerability  of  the  rules  in  the 
proposed  regulations.  In  addition,  the 
proposed  regulations  do  not  include 
special  rules  for  transactions  in  which 
an  individual  exercising  a  statutory 
stock  option  receives  stock  subject  to  a 
restriction,  such  as  a  substantial  risk  of 
forfeiture.  Treasury  and  the  IRS  also 


'  These  proposed  regulations,  along  with  the  two 
notices,  are  intended  to  clarify  the  application  of 
employment  taxes  to  statutory  stock  options  in  a 
manner  that  recognizes  and  addre&ses  the  practical 
burdens  that  are  imposed,  including  the  imposition 
of  withholding  when  neither  the  employer  nor  anv 
other  person  (other  than  the  employee)  has  control 
over  a  payment  of  remuneration,  while  also 
ensuring  thai  "amounts  exempt  from  income  tax 
withholding  should  not  be  exempt  from  FICA 
unless  Cx)ngress  provides  an  explicit  FICA  tax 
exclusion."  Social  Security  Amendments  of  1983  at 
S.  Kep.  No.  98-23,  42,  98th  Cong..  1st  Sess. 


specifically  request  comments  as  to 
whether  the  proposed  regulations 
should  include  such  special  rules, 
including  comments  as  to  the 
prevalence  of  incentive  stock  option 
plans  or  employee  stock  purchase  plans 
that  impose  such  terms  on  stock 
received  pursuant  to  the  exercise  of  a 
statutory-  stock  option. 

A  public  hearing  has  been  scheduled 
for  March  7,  2002.  beginning  at  10  a.m. 
in  the  Auditorium  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NAV..  Washington.  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues.  NW,  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601  (a)  (3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  February-  14.  2002,  A 
period  of  10  minutes  will  be  allotted  to 
each  person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Stephen 
Tackney.  Office  of  the  Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities),  However,  other  personnel 
from  the  IRS  and  Treasun.-  Department 
participated  in  their  development 

List  of  Subjects 

26  CFR  Part  J 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties.  Pensions,  Railroad  retirement. 

Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  31 
are  proposed  to  be  amended  as  follows: 


PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *   *   * 

Par.  2.  Section  1.425-1,  as  proposed 
at  49  PR  4519  (February  7,  1984),  is 
amended  by  adding  a  sentence 
immediately  after  the  third  sentence  of 
paragraph  (e)(5)(i)  to  read  as  follows: 

§  1 ,425-1     Definitions  and  special  rules 
apphcable  to  statutory  options, 
***** 

(e)  *   *   * 

(5)(i)  *   *   Mn  addition,  the 
application  to  an  outstanding  option  of 
any  of  the  methods  for  the  payment  or 
withholding  of  employment  taxes  under 
sections  3101.  3111.  or  3301  that  may  be 
prescribed  under  §  31, 3121(a)-l(k)(2)  or 
§31.3306(b}-l(l)(2)  of  this  chapter  is  not 
a  modification.  *   *   * 


PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAXES  AT 
THE  SOURCE 

Par.  3.  The  authority  citation  for  part 
31  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  4.  In  §31.3121(a)-l,  paragraph 
(k)  is  added  to  read  as  follows: 

§31,312l{a)-1     Wages 

•  .lit 

(k)  Statutory'  stock  options — (1)  When 
an  individual  receives  wages — (i) 
Statutory  stock  option  defined.  For 
purposes  of  this  section,  a  statutory- 
stock  option  is  an  option  that  either 
satisfies  the  requirements  of  section 
422(b)  or  is  granted  under  a  plan  that 
satisfies  the  requirements  of  section 
423(b). 

(ii)  Wages  at  exercise.  If  an  individual 
is  granted  a  statutor\-  stock  option,  the 
individual  receives  wages  when  stock  is 
transferred  to  the  individual  pursuant  to 
the  exercise  of  the  option.  The  amount 
of  the  wages  received  b\  the  indi\idual 
is  equal  to  the  excess  of  the  fair  market 
value  of  the  stock,  determined  at  the 
time  of  exercise,  over  the  amount  paid 
for  the  stock  by  the  individual.  The 
provisions  of  this  paragraph  (k)  are 
illustrated  by  the  following  example: 

Example,  (i)  Individual  X  is  granted  an 
option  under  a  plan  that  satisfies  the 
requirements  of  .section  423(b).  The  option 
allows  X  to  acquire  50  shares  of  stock  of  X's 
employer.  Y.  at  an  exercise  price  equal  to 
85%  of  the  fair  market  value  of  the  stock  at 
the  time  the  option  is  granted.  The  fair 
market  value  of  the  Y  stock  at  the  time  the 
option  is  granted  is  SlOO  per  share  X 
exercises  the  option  later  when  the  fair 
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market  value  of  the  Y  stock  is  S120  per  share. 
Thus,  flt  the  time  of  exerrise,  X  acquires  .50 
shares  of  Y  slock  having  a  fair  market  vahie 
of  Si  20  per  share  for  S8,t  per  share. 

(ii)  In  this  Exaniplf.  at  the  time  of  exercise. 
X  has  received  wages  equal  to  the  excess  of 
the  fair  market  value  of  the  stock  (S120  per 
share)  over  the  amount  paid  for  the  stock 
(S85  per  share).  Thus,  for  purposes  of  section 
3121.  X  has  received  wages  equal  to  S35  per 
share,  for  a  total  of  SI. 7,50. 

(2)  Rules  of  administrative 
convenience.  The  Commissioner  may 
prescribe  rules  of  administrative 
convenience  for  t'mplovers  and 
employees  to  satisfy  obligations  under 
sections  3101  and  31 1 1  that  arise  with 
respect  to  wages  received  pursuant  to 
the  exercise  of  a  statutorv  stock  option. 
.Such  rules  may  include,  but  are  not 
limited  to.  permitting  employers  to 
(ii'cm  !hf  payment  of  wages  due  to  the 
pxcrt  i.sp  of  thf  statutorv  stock  option  as 
occurring  at  a  specific  date  or  dates, 
including  over  a  period  of  dates. 

(3)  Effective  date.  This  paragraph  (k) 
is  applicahlc  to  the  exercise  of  a 
statutnrv  optiiiii  that  occurs  on  or  after 
l.iiuian   1,  2003. 

Par.  5.  in  t?  3 1 .3306(b)-l .  paragraph  (1) 
1^  .iddcii  to  read  as  follows: 

§31.3306(b)-1     Wages. 

***** 

(I)  Stulutory  stock  options — (1)  When 
ijn  individual  receives  wages — (i) 
StdlLitnn,'  sto(k  option  defined  For 
purposes  oi  this  section,  a  statutory 
stock  option  is  an  option  that  either 
satisfies  the  requirements  of  section 
422(b)  or  is  granted  under  a  plan  that 
satisfies  tin-  retjuircments  of  section 
423(b). 

(ii)  Wages  at  exercise.  If  an  individual 
is  granted  a  statutorv  stock  option,  the 
indi\  idudl  receives  wages  when  stock  is 
transferred  to  the  individual  pursuant  to 
the  exercise  of  the  optitDn.  The  amount 
of  the  wages  received  by  the  individual 
is  equal  to  the  excess  of  the  fair  market 
value  of  the  stock,  determined  at  the 
time  of  exercise,  over  the  amount  paid 
for  the  stock  b\  the  indi\  idual.  The 
provisions  of  this  (paragraph  (1)  are 
illustrated  b\  thf  following  example: 

E.xampir  [i]  Individual  X  is  granted  an 
option  under  a  plan  that  satisfies  the 
requirements  of  section  423(b).  The  option 
allows  X  to  acquire  30  shares  of  slock  of  X's 
employer.  Y.  at  an  exercise  price  equal  to 
85%  of  the  fair  market  value  of  the  stock  at 
the  time  the  option  is  granted.  The  fair 
market  value  of  the  Y  slot :k  at  the  time  the 
option  is  granted  is  SlOO  per  share.  X 
exercises  the  option  later  when  the  fair 
market  value  of  the  Y  stock  is  S120  per  share. 
Thus,  at  the  time  of  exercise.  X  acquires  50 
shares  of  Y  stock  having  a  fair  market  value 
of  $120  per  share  for  S85  per  share. 

(II)  In  this  Example,  at  the  time  of  exercise. 
.X  has  re<:eived  wages  equal  to  the  excess  of 


the  fair  r^arket  value  of  the  stock  (SI  20  per 
share)  ower  the  amount  paid  for  the  stock 
($85  per  phare).  Thus,  for  purposes  of  section 
3306,  X  l>as  received  wages  equal  to  S35  per 
share,  foj  a  total  of  SI, 750. 

(2)  Rules  of  administrative 
convenience.  The  Commissioner  may 
prescribe  rules  of  administrative 
convenience  for  employers  to  satisfy 
obligations  under  section  3301  that  arise 
with  respect  to  wages  received  pursuant 
to  the  exercise  of  a  statutory'  stock 
option.  Such  rules  may  include,  but  are 
not  limited  to,  permitting  employers  to 
deem  the  payment  of  wages  due  to  the 
exercise  of  the  statutory  stock  option  as 
occurring  at  a  specific  date  or  dates, 
including  over  a  period  of  dates. 

(3)  Effective  date.  This  paragraph  (1)  is 
applicable  to  the  exercise  of  a  statutorv' 
option  that  occurs  on  or  after  January  1 , 
2003. 

Par.  6.  In  §31.3401(a)-l,  paragraph 
(b)(15)  is  added  to  read  as  follows: 

§31,3401(a)-1    Wages 

*  *  *  ■  * 

(b)*  r  * 

(15)  Statutory  stock  options — (i)  When 
stock  is  transferred  pursuant  to  an 
exercise^ — (A)  Statutory  stock  option 
defined.  For  purposes  of  this  section,  a 
statutory  stock  option  is  an  option  that 
either  satisfies  the  requirements  of 
section  422(b)  or  is  granted  under  a  plan 
that  satisfies  the  requirements  of  section 
423(b). 

(B)  Withholding  at  exercise.  If  an 
individual  is  granted  a  statutory  stock 
option,  withholding  is  not  required 
when  stock  is  transferred  to  the 
individual  pursuant  to  the  exercise  of 
the  option  to  the  extent  that  the 
individual  does  not  recognize  income 
by  reason  of  section  421(a)(1).  The 
provisions  of  this  paragraph  (b)(15)  are 
illustrated  by  the  following  example: 

Example,  (i)  Individual  X  is  granted  an 
option  utider  a  plan  that  satisfies  the 
requiremjenls  of  section  423(b),  The  option 
allows  Xj  to  acquire  50  shares  of  stock  of  X"s 
employ*^,  Y,  at  an  exercise  price  equal  to 
85%  of  the  fair  market  value  of  the  stock  at 
the  lime  the  option  is  granted.  The  fair 
market  v/plue  of  the  Y  slock  at  the  time  the 
option  i^  granted  is  $100  per  share.  X 
exercise^  the  option  later  when  the  fair 
market  vblue  of  the  Y  stock  is  $120  per  share. 
Thus,  at  jhe  time  of  exercise,  X  acquires  50 
shares  o^  Y  stock  having  a  fair  market  value 
of  $120  ^er  share  for  $85  per  share.  X 
continue^  to  hold  the  Y  stock  after  exercise. 
Under  sejclion  421(a),  no  income  is 
refiognizfed  at  the  time  of  exerf:ise. 

(ii)  In  this  Example,  for  purposes  of  section 
3401,  X  has  not  received  wages  at  the  time 
of  exerc:ise. 

(ii)  Effective  date.  This  paragraph 
(b)(15)  is  applicable  to  the  exercise  of  a 


statutory  stock  option  that  occurs  on  or 
after  January  1.  2003. 


Robert  E.  W'enzel. 

Dfputy  Commissioner  of  the  Internal 
Revenue. 
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BILLING  CODE  4830-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1827.  1835,  and  1852 
RIN  2700-AC33 

Scientific  and  Technical  Reports 

agency:  National  Aeronautics  and 
Space  Administration  (NASA) 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 

amend  the  NFS  to  clarifv  the  review- 
requirements  for  data  produced  under 
Research  and  Development  (R&D) 
contracts  including  data  contained  in 
final  reports  and  the  review 
requirements  for  final  reports  prior  to 
inclusion  in  NAS.^  s  Center  for 
AeroSpace  Information  (CASI). 
DATES:  C^omments  should  be  submitted 
on  or  before  lanuarv  14,  2002. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Celeste 
Dalton.  NASA  Headquarters,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HKl.  Washington.  DC 
20,546.  Comments  may  also  be 
submitted  by  e-mail  to: 
(dalton'Uhq. nasn.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Celeste  Dalton,  (202)  358-1645,  e-mail: 
rdalton^hq.nasa.gnv 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

NFS  clause  1852.23.5-70,  Center  for 
Aerospace  Information — Final  Scientific 
and  Technic:al  Reports,  is  required  in  all 
R&D  contracts.  Paragraph  (e)  of  the 
current  NFS  clause  1852.235-70 
requires  that  contractors  not  release  the 
final  report  required  under  the  contract, 
outside  of  NASA,  until  a  document 
availability  authorization  (DAA)  review 
has  been  completed  by  NASA  and 
availability  of  the  report  has  been 
determined.  The  DAA  review  completed 
by  NASA  is  intended  to  insure  that 
NASA  disseminates  NASA  scientific 
and  technical  information  (STI)  in  a 
manner  consistent  with  U.S.  laws  and 
regulations,  Federal  information  policy, 
intellectual  property  rights,  technology 
transfer  protection  requirements,  and 
budgetarv'  and  technological  limitations. 
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The  DAA  review  process  applies  only  to 
the  publication  and  dissemination  of 
NASA  STI  by  NASA  or  under  the 
direction  of  NASA. 

This  final  report  review  requirement 
has  been  incorrectly  interpreted  by 
some  university  contractors  as 
restricting  their  right  to  publish  any  of 
the  data  produced  under  the  contract 
which  may  be  included  in  the  Final 
Report  until  NASA  has  completed  its 
DAA  review.  The  intent  of  paragraph  (e) 
is  to  restrict  only  the  release  of  the  "The 
Final  Report"  as  delivered  under  the 
contract  until  N.^S,^  completes  its  D.\A 
review  and  a\ailability  of  the  report  has 
been  determined.  This  clause  does  not 
restrir:t  the  contrac;tor's  ability  to 
publish,  or  othenvise  disseminate,  data 
produced  during  the  performance  of  the 
contract,  including  data  contained  in 
the  Final  Report,  as  provided  under 
FAR  clause  52.227-14,  Rights  in  Data- 
General.  However,  in  certain  limited 
situations,  contract  requirements  may 
include  research  activity  that  will  result 
in  data  subject  to  export  control, 
national  security  restrictions,  or  other 
restrictions  designated  by  NASA,  or 
may  require  that  the  contractor  receives 
or  is  gi\en  access  to  data  that  includes 
restrictive  markings,  e.g..  propnetaiy 
information  of  others.  In  these 
circumstances.  N,-\SA  requires  a  review 
of  data  produced  under  the  contract, 
before  the  contractor  may  publish, 
release,  or  otherwise  disseminate  the 
data. 

This  proposed  rule  clarifies  the  above 
by- 
la)  Revising  the  existing  clause, 
1852.235-70.  to  delete  reference  to  the 
submission  of  the  final  report.  This 
revised  clause  is  titled  "Center  for 
Aerospace  Information."  and  will  advise 
contractors  of  the  services  provided  bv 
CASI; 

(b)  Establishing  a  new  clause 
1852.235-73.  Final  Scientific  and 
Technical  Reports,  that  requires 
submission  of  a  final  report:  states  that 
the  contractor  may  publish,  or  otherwise 
disseminate,  data  produced  during  the 
performance  of  the  contract,  inc  luding 
data  contained  in  the  final  report, 
without  prior  review  b\  NASA:  and 
retains  restriction  on  release  of  the  final 
report  as  delivered  under  the  contract 
until  NASA  has  completed  its  DAA 
review: 

(c)  Establishing  an  Alternate  I  to  the 
new  1852.235-73  c  lause,  that  may  be 
used  in  contracts  for  fundamental 
research  in  which  the  contractor  may 
publish,  or  otherwise  disseminate,  data 
produced  during  performance  of  the 
ccmtract,  including  the  final  report, 
without  prior  review  by  NASA: 


(d)  Establishing  an  Alternate  II  to  the 
new  1852.235-73  clause,  for  use  in 
contracts  in  which  data  resulting  from 
the  research  activity  may  be  subject  to 
export  control,  national  security 
restrictions  or  other  restrictions 
designated  by  NASA,  may  include 
information  disclosing  an  invention  in 
which  the  government  may  have  rights, 
or,  to  the  extent  the  contractor  receives 
or  is  given  access  to  data  that  includes 
restrictive  markings,  may  include 
proprietary  information  of  others,  and 
will  require  the  contractor  to  comply 
with  NASA  review  requirements 
contained  in  the  new  clause,  1852.235- 
75.  Review  of  Final  Scientific  and 
Technical  Reports  and  Other  Data: 

(e)  Establishing  a  new  clause 
1852.235-74.  Additional  Reports  of 
Work — Research  and  Development,  for 
use  in  contracts  in  which  monthly, 
quarterly  and  other  reports  in  addition 
to  the  Final  Report  may  be  considered 
necessary  for  monitoring  contract 
performance: 

(f)  Establishing  a  new  clause 
1852.235-75.  Review  of  Final  Scientific 
and  Technical  Reports  and  Other  Data. 
for  use  in  contracts  in  which  data 
resulting  from  the  research  activity  may 
be  subject  to  export  control,  national 
security  restrictions  or  other  restrictions 
designated  by  NASA,  may  include 
information  disclosing  an  invention  in 
which  the  government  mav  have  rights, 
or.  to  the  extent  the  contractor  receives 
or  is  given  access  to  data  that  includes 
restrictive  markings,  may  include 
proprietary  information  of  others,  and 
thus  will  require  NASA  review  of  data 
produced  under  the  contract  before  the 
contractor  may  publish,  release,  or 
otherwise  disseminate  data  produced 
during  the  performance  of  the  contract; 
and 

(g)  Moving  the  coverage  for  Reports  of 
Work  from  Part  1827.  Patents,  Data,  and 
Copyrights,  to  1835,  Research  and 
Development  Contracting,  by  deleting 
section  1827.406-70,  Reports  of  Work, 
and  adding  sections  1835.010,  Scientific 
and  technical  reports,  and  1835.011, 
Data, 

B,  Regulatory  Flexibility  Act 

NASA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  within  the  meaning  of 
the  Regulators-  Flexibility  Act  (5  U  S.C. 
601.  et.  seq.).  because  these  changes 
only  clarify  existing  rights  and 
responsibilities  relating  to  release  of 
data  produced  in  performance  of  a 
contract. 


C.  Paperwork  Reduction  .\c\ 

Th(^  Paper\vork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  NFS  do  not  impose  any 
recordkeeping  or  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  that  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
D.S.C.  3501. et  seq 

List  of  Subjects  in  48  CFR  Parts  1827. 
1835,  and  1852 

Government  procurement. 
Tom  Luedtke, 
A ssociate  A dministrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1827,  1835, 
and  1852  are  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1827,  1835,  and  1852  continues  to 
read  as  follows: 

.Authority:  42  U.S.C.  2473(c)(1). 

PART  1827— PATENTS.  DATA.  AND 
COPYRIGHTS 

2.  Delete  section  1827.406-70. 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

3.  Add  sections  1835.010  and 
1835.011  to  read  as  follows: 

1835.010    Scientific  and  technical  reports. 

(a)(i)  Final  reports.  Final  reports  must 
be  furnished  by  contractors  for  all  R&D 
contracts.  The  final  report  should 
summarize  the  results  of  the  entire 
contract,  including  recommendations 
and  conclusions  based  on  the 
experience  and  results  obtained.  The 
final  report  should  include  tables, 
graphs,  diagrams.  cur\'es,  sketches, 
photographs,  and  drawings  in  sufficient 
detail  to  explain  comprehensively  the 
results  achieved  under  the  contract.  The 
final  report  should  comply  with 
formatting  and  stylistic  guidelines 
contained  in  NPG  2200. 2A,  Guidelines 
for  Documentation,  Approval,  and 
Dissemination  of  NASA  Scientific  and 
Technical  Information.  The  contracting 
officer  must  specif\-  in  the  contract 
whether  the  use  of  electronic  formats  for 
submission  of  reports  is  acceptable. 
Information  regarding  appropriate 
electronic  formats  is  available  from 
Center  STI  Managers  or  the  NASA 
Center  for  AeroSpace  Information 
(CASI). 

(ii)  In  addition  to  the  final  report 
submitted  to  the  contracting  officer,  the 
contractor  must  concurrently  provide 
the  NASA  Center  for  AeroSpace 
Information  (CASI)  with  a  copy  of  the 
letter  transmitting  the  final  report  to  the 
contracting  officer. 
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(iii)  It  is  NASA  policy  to  provide  the 
widest  practit:ablo  and  appropriate 
dissemination  of  scientific,  and  technical 
information  (STI)  derived  from  NASA 
activities,  including  that  generated 
under  NASA  research  and  development 
(  ontracts  One  mechanism  for 
disseminatinij  NASA  STI  is  through 
('ASl.  Before  approving  a  final  report 
delivered  under  a  contract  for  inclusion 
in  the  r.ASI  repository.  NASA  must 
t  omplete  a  Document  .Axailahilitv 
Authorization  (DAA)  review  The  DAA 
review  is  intended  to  insure  that  NASA 
disseminates  NASA  scientific  and 
technical  information  (STI)  in  a  manner 
consistent  with  IS   laws  and 
regulations,  federal  information  policy 
and  publication  standards,  intellectual 
property  rights,  technology  transfer 
protection  requirements,  and  budgetary 
and  technological  limitations.  NASA 
Fnrm  1676.  NASA  Scientific  and 
Technical  Document  Availability 
.Authorization  (D.-\.-\).  or  a  C.enter- 
spe(  ifir;  \  ersion  of  this  form,  is  used  to 
complete  thi--  rt'\  i>'u    The  DAA  review 
process  applies  \n  the  publication  and 
dissemination  nf  N.AS.\  STI  hv  NASA  or 
under  the  dire(  turn  of  .N.\S.-\.  The  final 
repiirl,  as  delivered  under  the  contract, 
must  not  be  released  outside  of  NASA 
until  NAS.A's  D.AA  review  has  been 
completed  and  the  availability  of  the 
doc:ument  has  been  determined. 

fiv)  Afiditinihil  reports  of  work.  In 
addition  tu  the  final  report  required  bv 
paragraph  lajli)  of  this  section,  the 
(  ontracting  officer,  in  consultation  with 
the  program  or  project  manager,  should 
(  onsider  the  desirability  of  requiring 
pcriodii  reports  and  reports  on  the 
i  ompletion  of  significant  units  or 
phases  of  work  for  monitoring  contract 
performance.  Any  additional  reports 
must  be  included  in  the  clause  at 
1852.235-74  as  a  contract  deliverable. 
(See  FAR  27  40.3.) 

(v)  Upon  receipt  of  the  Final  Report. 
or  any  additional  reports  required  by 
1852  235-74  if  included  in  the  contract, 
the  contracting  offu  er  must  forward  the 
reports  to  the  contracting  officer's 
technical  representative  (CC)TR)  for 
review  and  acceptance.  The  CXJTR  must 
ensure  that  the  D,\.\  review  is  initiated 
upcm  receipt  of  the  final  report.  With 
respect  to  any  additional  reports 
required  bv  1852.235-74.  if  NASA 
wishes  to  disseminate  such  additional 
reports  outside  of  N.\SA,  the  COTR 
must  ensure  that  the  DAA  review  is 
initiated  upon  receipt  of  such  additional 
reports   I'pon  (:ompleti<in  of  the  D.A.A 
review,  the  COTR  must  advise  the 
contracting  officer  and  contractor  of  the 
final  availabilitv  determination  and 
submit  the  final  repf)rt  along  with  the 
final  availabilitv  determination  to  CASI. 


A  copy  of  the  letter  transmitting  the 
final  report  to  CASI  must  be  submitted 
to  the  contracting  officer.  These 
responsibilities  should  be  included  in 
the  COTR  Delegation.  NASA  Form  1634. 

(b)  The  final  report  must  jnclude  a 
completed  Report  Documentation  Page, 
Standard  Form  (SF)  298,  as  the  final 
page  of  the  report. 

1835.011     Data. 

iaj  In  addition  to  any  reports  required 
by  1835.010.  the  contracting  officer 
must  specif\'  what  additional  data, 
(type,  quantity,  and  quality)  is  required 
under  the  contract,  for  example, 
presentations,  journal  articles,  and 
seminar  notes.  (See  FAR  27.403.) 

4.  Revise  section  1835.070  to  read  as 

follows: 

1835.070     NASA  contract  clauses  and 
solicitation  provision. 

(aj  The  contracting  officer  must  insert 
the  clause  at  1852.235-70.  Center  for 
AeroSpace  Information,  in  all  research 
and  development  contracts,  and 
interagency  agreements  and  cost- 
reimbursement  supply  contracts 
involving  research  and  development 
work. 

(b)  The  contracting  officer  must  insert 
the  clause  at  1852.235-71,  Key 
Personnel  and  Facilities,  in  contracts 
when  source  selection  has  been 
substantially  predicated  upon  the 
possession  by  a  given  offeror  of  special 
capabilities,  as  represented  by  key 
personnel  or  facilities. 

(c)  The  contracting  officer  must 
ensure  that  the  provision  at  1852.235- 
72.  Instructions  for  Responding  to 
NASA  Research  Announcements,  is 
inserted  in  all  NRAs.  The  instructions 
may  be  supplemented,  but  only  to  the 
minimum  extent  necessarv- 

(d)(1)  The  contracting  officer  must 
insert  the  clause  at  1852.235-73.  Final 
Scientific  and  Technical  Reports,  in  all 
research  and  development  contracts, 
and  in  interagency  agreements  and  cost- 
reimbursement  supply  contracts 
involving  research  and  development 
work. 

(2)  The  contracting  officer,  after 
consultation  with  and  concurrence  of 
the  program  or  project  manager  and  the 
Center  Export  Control  Administrator. 
may  insert  the  clause  with  its  Alternate 
I  when  the  contract  includes 
"fundamental  research"  as  defined  at  22 
CFR  1 20. 11(8)  and  no  prior  review  of 
data,  including  the  final  report, 
produced  during  the  performance  of  the 
contract  is  required  for  export  control  or 
national  security  purposes  before  the 
contractor  may  publish,  release,  or 
otherwise  disseminate  the  data. 

(3)  The  c:ontracting  officer  must  insert 
the  clause  with  its  Alternate  II  when  the 


clause  at  1852.235-75.  Review  of  Final 
Scientific  and  Tec:hnical  Reports  and 
Other  Data,  as  presc  ribed  bv  paragraph 
(f)  of  this  section,  is  included  in  the 
contract. 

(e)  The  contracting  officer  must  insert 
a  clause  substantially  the  same  as  the 
clause  at  1852.235-74.  Additional 
Reports  of  Work — Research  and 
Development,  in  all  research  and 
development  contracts,  and  in 
interagency  agreements  and  cost- 
reimbursement  supply  contracts 
involving  research  and  development 
work,  when  periodic,  reports,  sue  h  as 
monthly  or  quarterly  reports,  or  reports 
on  the  completion  of  significant  units  or 
phases  of  work  are  required  for 
monitoring  contract  performance.  The 
clause  should  be  modified  to  reflect  the 
reporting  requirements  of  the  contract 
and  to  indicate  the  timeframe  for 
submission  of  the  final  report 

(f)  The  contracting  officer,  after 
consultation  with  and  concurrence  by 
the  prcjgram  or  project  manager  and 
where  necessary  the  Center  Export 
Control  Administrator,  must  insert  a 
clause  substantially  the  same  as  the 
clause  at  1852.235-75.  Review  of  Final 
Scientific  and  Technical  Reports  and 
Other  Data,  when  prior  review  of  all 
data  produced  during  the  performance 
of  the  contract  is  required  before  the 
contractor  may  publish,  release,  or 
otherwise  disseminate  the  data.  For 
example,  when  data  produced  during 
performance  of  the  contract  rnav  be 
subject  to  export  control,  national 
security  restrictions,  or  other 
restrictions  designated  b\  NASA;  may 
include  information  disclosing  an 
invention  in  which  the  government  mav 
have  rights;  or.  to  the  extent  the 
contractor  receives  or  is  given  access  to 
data  that  includes  restricti\e  markings, 
may  include  proprietary  information  of 
others. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Revise  section  1852.235-70  to  read 
as  follows: 

1852.235-70    Center  for  AeroSpace 

Information. 

.\s  prescribed  in  1835.070(a).  insert 
the  following  clause: 

CENTER  FOR  .\ER(ISPACE  INFORMATION 

(XXX/XXX) 

(a)  The  Contractor  should  register  with  and 
avail  itself  of  the  servic:es  pro\ided  t)V  the 
NAS.A  Center  for  Aen)Spac;e  information 
(CASI)  (http:/./www.sti  nasa,go\)  for  the 
c.onduc  t  of  resfiarc:h  or  researc  h  and 
development  required  under  this  contract. 
CASI  provides  a  variety  of  services  and 
[iroducts  as  a  NASA  repository  of  research 
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information,  whicjh  may  enhance  contract 
performance. 

(b)  Should  the  CASI  information  or  service 
requested  by  the  Contractor  be  unavailable  or 
not  in  the  exact  form  necessary  by  the 
Contractor,  neither  CASI  nor  NASA  is 
obligated  to  search  for  or  change  the  format 
of  the  information.  A  failure  to  furnish 
information  shall  not  entitle  the  Contractor  to 
an  equitable  adjustment  under  the  terms  and 
conditions  of  this  contract. 

(c)  Information  regarding  CASI  and  the 
services  available  can  be  obtained  at  the 
Internet  address  contained  in  paragraph  (a)  of 
this  clause  or  at  the  following  address.  Center 
for  .AeroSpace  Information  (CASI).  7121 
Standard  Drive.  Hanover.  Mar>'land  21076- 
1.320.  Email:  help@sti.nasa.gov.  Phone:  301- 
621-0390. FAX:  301-621-0134. 

(End  of  clause) 

6.  Add  sections  1852.235-73. 
1852.235-74  and  1852.235-75  to  read  as 
follows: 

1852.235-73    Final  Sclenttfic  and  Technical 
Reports. 

As  prescribed  in  1835.070{d)(l}  insert 
the  following  clause: 

FINAL  SCIENTIFIC  AND  TECHNICAL 
REPORTS 

(XXX/XXX) 

(A)  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  final  report  which 
summarizes  the  results  of  the  entire  contract, 
including  recommendations  and  conclusions 
based  on  the  experience  and  results  obtained. 
The  final  report  should  include  tables, 
graphs,  diagrams,  curves,  sketches, 
photographs,  and  drawings  in  sufficient 
detail  to  explain  comprehensively  the  results 
achieved  under  the  contract. 

(b)  The  final  report  shall  be  of  a  quality 
suitable  for  publication  and  shall  follow  the 
formatting  and  stvlistic  guidelines  contained 
in  NPG  2200.2A.  Guidelines  for 
Documentation.  Approval,  and 
Dissemination  of  NASA  Scientific  and 
Technical  Irvformation. 

(c)  The  last  page  of  the  final  report  shall 
be  a  completed  Standard  Form  (SF)  298. 
Report  Documentation  Page. 

(d)  In  addition  to  the  final  report  submitted 
to  the  Contracting  Officer,  the  Contractor 
shall  concurrently  provide  to  CASI  a  copy  of 
the  letter  transmitting  the  final  report  to  the 
Contracting  Officer.  The  copy  of  the  letter 
shall  be  submitted  to  CASI  at  the  following 
address:  Center  for  AeroSpace  Information 
tCASI).  Attn:  Document  Processing  Section. 
7121  Standard  Drive.  Hanover.  Maryland 
21076-1320. 

(e)  In  accordance  with  paragraph  (d)  of  the 
Rights  in  Data  —  General  clause  (52.227-14) 
of  this  contrac  t.  the  Contractor  may  publish, 
or  otherwise  disseminate,  data  produced 
during  the  performance  of  this  contract. 
including  data  contained  in  the  final  report. 
and  anv  additional  reports  required  by 
18.52.235-74  when  inc  luded  in  the  contract, 
without  prior  review  by  N.^S,^.  The 
Contractor  is  responsible  for  reviewing 
publication  or  dissemination  of  the  data  for 
conformance  with  laws  and  regulations 
governing  its  distribution,  including 


intellectual  property  rights,  export  c;ontroi. 
national  security  and  other  requirements,  and 
to  the  extent  the  contractor  receives  or  is 
given  access  to  data  necessary  for  the 
performance  of  the  contract  which  c:ontain 
restrictive  markings,  for  complying  with  such 
restrictive  markings.  Should  the  Contractor 
seek  to  publish  or  otherwise  disseminate  the 
final  report,  or  any  additional  reports 
required  by  1852.235-74  if  applicable,  as 
deHvered  to  NASA  under  this  contract,  the 
Contractor  may  do  so  once  NASA  has 
completed  its  document  availability 
authorization  review,  and  availability  of  the 
report  has  been  determined. 

ALTERNATE  I 

(XXX/XXX) 

As  prescribed  by  1835.070(d)(2).  insert  the 
following  as  paragraph  (e)  of  the  basic  clause: 

(e)  The  data  resulting  from  this  research 
activity  is  "fundamental  research"  which 
will  be  broadly  shared  within  the  scientific 
community.  No  foreign  national  access  or 
dissemination  restrictions  apply  to  this 
research  activity.  The  Contractor  may 
publish,  release,  or  otherwise  disseminate 
data  produced  during  the  performance  of  this 
contract,  including  the  final  report,  without 
prior  review  by  NAS.^  for  export  control  or 
national  security  purposes.  However.  NASA 
retains  the  right  to  review  the  final  report  to 
ensure  that  proprietary  information,  which 
may  have  been  provided  to  the  Contractor,  is 
not  released  without  authorization  and  for 
consistency  with  NASA  publication 
standards.  Additionally,  the  Contractor  is 
responsible  for  reviewing  any  publication, 
release,  or  dissemination  of  the  data  for 
conformance  with  other  restrictions 
expressly  set  forth  in  this  contract,  and  to  the 
extent  it  receives  or  is  given  access  to  data 
necessary  for  the  performance  of  the  contract 
which  contain  restrictive  markings,  for 
compliance  with  such  restrictive  markings. 

ALTERNATE  II 
(XXX/XXX) 

As  prescribed  by  1835.070(d)(3).  when  the 
clause  at  1852.235-75  is  included  in  the 
contract,  insert  the  following  as  paragraph  (e) 
of  the  basic  clause: 

(e)  The  Contractor  shall  comply  with  the 
requirements  of  1852.235-75.  Review  of 
Final  Scientific  and  Technical  Reports  and 
Other  Data,  before  it  publishes,  relea.ses.  or 
otherwise  disseminates  any  data  or  reports 
produced  under  this  contract. 
(End  of  clause) 

1852.235-74    Additional  Reports  o1  Work- 
Research  and  Development. 

As  prescribed  in  1835  070(e).  insert  a 
clause  substantially  the  same  as  the 
following: 

■  .\DDITIONAL  REPORTS  OF  WORK- 
RESEARCH  AND  DEVELOPMENT 

(XXX/XXX) 

In  addition  to  the  final  report  required 
under  this  contract,  the  Contractor  must 
submit  the  following  report(s)  to  the 
Contracting  Officer: 

(a)  Monthly  progress  reports.  The 
Contractor  shall  submit  separate  monthlv 


rppons  ot  ail  work  dccompasnoci  during  eai^ti 
month  of  contract  performance  Reports  shall 
b>e  in  narrative  form,  brief,  and  informal. 
They  shall  include  a  quantitative  cfescription 
of  progress,  an  indication  of  any  current 
problems  that  may  impede  performance, 
proposed  corrective  action,  and  a  discussion 
of  the  work  to  be  performed  during  the  next 
monthly  reporting  period. 

(b)  Quarterly  progress  reports  The 
Contractor  shall  submit  separate  quarterK 
reports  of  all  work  accomplished  during  each 
three-month  period  of  contract  performance. 
In  addition  to  factual  data,  these  reports 
should  include  a  separate  analysis  section 
interpreting  the  results  obtained, 
recommending  further  action,  and  relating 
occurrences  to  the  ultimate  obiectives  of  the 
contract.  Sufficient  diagrams,  sketches, 
curves,  photographs,  and  drawings  should  be 
included  to  convey  the  intended  me.aning. 

(c)  Submission  dates.  Monthly  and 
quarterly  reports  shall  be  submitted  by  the 
15th  day  of  the  month  following  the  month 
or  quarter  being  reported.  If  the  contract  is 
awarded  beyond  the  middle  of  a  month,  the 
first  monthly  report  shall  cover  the  period 
from  award  until  the  end  of  the  following 
month.  No  monthly  report  need  be  submitted 
for  the  third  month  of  contract  effort  for 
which  a  quarterly  report  is  required.  No 
quarterly  report  need  be  submitted  for  the 
final  three  months  of  contract  effort  since 
that  period  will  he  covered  in  the  final 
report.  The  final  report  shall  be  submitted 

within days  after  the  completion  of 

the  effort  under  the  contract. 

(End  of  clause) 

1852.235-75     Review  o(  Final  Scientific  and 
Technical  Reports  and  Other  Data. 

As  prescribed  in  1835.070(fl  insert  the 
following  clause: 

REVIEW  OF  FINAL  SCIENTIFIC  AND 
TECHNICAL  REPORTS  AND  OTHER  DATA 

(XXX/XXX) 

Data  resulting  from  this  research  activity 
may  be  subject  to  export  control,  national 
security  restrictions  or  other  restrictions 
designated  by  NASA,  may  include 
information  disclosing  an  invention  in  which 
the  government  may  have  rights,  or.  to  the 
extent  the  Contractor  receives  or  is  given 
access  to  data  necessary  for  the  performance 
of  the  contract  which  contain  restrictive 
markings,  may  include  proprietarv' 
information  of  others.  Therefore,  the 
Contractor  may  not  publish,  release,  or 
otherwise  disseminate,  except  to  NASA,  data 
produced  during  the  performance  of  this 
contract,  including  data  contained  in  the 
final  report  required  by  1852.235-73  and  any 
additional  reports  required  by  1852.235-74 
when  included  in  the  contract,  without  prior 
review  by  NASA.  Should  the  Contractor  seek 
to  publish,  release,  or  otherwise  disseminate 
data  produced  during  the  performance  of  this 
contract,  the  Contractor  may  do  so  once  the 
review  has  t»een  completed  by  NASA  and  the 
availability  of  the  data  has  been  determined. 
'FR  Doc    01-28242  Filed  1 1-1.3-01;  8:45  am) 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

Board  of  Directors  Meeting;  Sunshine 
Act 

TIME:  10am-2:30  pm 
PLACE:  .\DF  HtMdquarters. 
DATE:  Tuesdav.  December  4.  2001. 
STATUS:  Open 

Agenda 

10  am-10  30am — Chairman's  Report 
10:30  dni-lJ  pm — Pre:>ident's  Report 
12  pm-1  pm — Lunch 
1  pm-2 :30pm — E.xecutive  Session 

(Closed) 
2:30  pm — Adjournment 

If  you  have  dn\  questions  or 
comments,  please  direct  them  to  Doris 
Martin.  General  Counsel,  who  can  be 
reached  at  (202)  673-3916. 

Nathaniel  Fields. 

President. 

iFR  D'H    m-28:SHO  Filed  ll-fW)l:  10:41  ami 

BILLING  CODE  611 7-01 -*> 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  Population  Survey  (CPS) 
Fertility  Supplement 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proprised  or  c:ontinuing  information 
(.(illections.  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  lanuars'  14.  2002 


ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  mcla}'ton@doc.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Karen  Woods,  Census 
Bureau,  FOB  3.  Room  3340. 
Washington,  DC  20233-8400,  (301)  457- 
3806. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  plans  to  request 
clearance  for  the  collection  of  data 
concerning  the  Fertility  Supplement  to 
be  conducted  in  conjunction  with  the 
lune  2002  CPS.  The  Census  Bureau 
sponsors  the  supplement  questions, 
which  were  previously  collected  in  June 
2000.  and  have  been  asked  periodically 
since  1971. 

This  survey  provides  information 
used  mainly  by  government  and  private 
analysts  to  project  future  population 
growth,  to  analyze  child  spacing,  and  to 
aid  policymakers  in  their  decisions 
affected  by  changes  in  family  size  and 
composition.  Past  studies  have 
discovered  noticeable  changes  in  the 
patterns  of  fertility  rates  and  the  timing 
of  the  first  birth.  Potential  needs  for 
government  assistance,  such  as  aid  to 
families  with  dependent  children,  child 
care,  and  maternal  health  care  for  single 
parent  households,  can  be  estimated 
using  CPS  characteristics  matched  with 
fertility  data. 

II.  Method  of  Collection 

The  fertility  information  will  be 
collected  by  both  personal  visit  and 
telephone  interviews  in  conjunction 
with  the  regular  June  CPS  interviewing. 
All  interviews  are  conducted  using 
computer-assisted  interviewing. 

III.  Data 

OMB  Number:  0607-0610. 

Form  l^'umber:  There  are  no  forms. 
We  conduct  all  interviewing  on 
computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
30.000.  1 


Estimated  Time  Per  Response:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Estimated  Total  Annual  Cost:  There 
are  no  costs  to  the  respondents  other 
than  their  time  to  answer  the  CPS 
questions. 

Respondents'  Obligation:  Voluntary. 

Legal  Authority-:  Title  13.  U.S.C, 
section  182:  andTitle  29.  U.S.C, 
sections  1-9. 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  8.  2001. 
Madeleine  Clayton. 

Departmental  Paper\%'ork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-28529  Filed  11-13-01:  8:45  ami 
BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  45-2001] 

Foreign-Trade  Zone  42 — Orlando,  FL; 
Application  for  Subzone  Status, 
Mitsubishi  Power  Systems,  Inc.,  Plant, 
(Power  Generation  Turtine 
Components)  Orlando,  FL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Orlando  Aviation 
Authority,  grantee  of  FTZ  42,  requesting 
special-purpose  subzone  status  for  the 
power  generation  turbine  components 
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manufacturing  plant  of  Mitsubishi 
Power  Systems.  Inc.  (MPS)  (a  subsidiary 
of  Mitsubishi  Heavy  Industries.  Ltd..  of 
Japan),  located  in  Orlando.  Florida.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C  81a- 
81  u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  6.  2001. 

The  MPS  plant  (15  acres/109.000 
sq.ft.)  is  located  within  the  Orlando 
Central  Park  at  2287  Premier  Row. 
Orlando  (Orange  County).  Florida.  The 
facility  (350  employees)  is  used  to 
contract  repair  and  manufacture 
combustion  baskets,  transition  pieces, 
turbine  blades  and  turbine  vanes  used  a 
components  for  simple-cycle  and 
advanced  combined-cvcle  large  power 
generation  turbines  (HTSUS#  8411.99). 
and  to  distribute  similar  imported 
components  for  export  and  the  U.S. 
market.  The  production  process 
involves  inspection,  welding,  ceramic 
coating  and  repair.  In  addition  to  the 
component  production,  the  application 
indicates  that  complete  rotor  assemblies 
would  be  repaired  and/or  manufactured 
at  the  facility  in  the  future.  The 
components  are  manufactured  from 
cold-formed  nickel  alloy  plate  (HTSUS 
7506.20;  duty  rate — 3.0%)  and  cobalt 
alloy  (8105.90;  3.7%)  sourced  from 
abroad.  Domestic  purchases  of  these 
alloys  are  planned. 

FTZ  procedures  would  exempt  MPS 
from  Customs  duty  payments  on  the 
foreign  materials  used  in  export 
production.  On  its  domestic  sales  and 
exports  to  NAFTA  markets,  the 
com{>any  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished 
combustion  baskets,  transition  pieces, 
turbine  blades,  turbine  vanes  and  rotor 
assemblies  (2.4%)  for  the  foreign- 
sourced  nickel  and  cobalt  alloys  noted 
above  MPS  would  be  able  to  defer 
Customs  duty  payments  on  the  foreign- 
origin  finished  power  generation  turbine 
components  that  would  be  admitted  to 
the  proposed  subzone  for  U.S. 
distribution.  Duties  would  be  deferred 
or  reduced  on  foreign  production 
equipment  admitted  to  the  proposed 
subzone  until  which  time  it  becomes 
operational.  The  application  indicates 
that  subzone  status  would  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 


Executive  Secretary  at  the  following 
addresses: 

2   Submissions  via  Express  Package 
Deliver,-  Ser\-ices  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Com.merce. 
Franklin  Court  Building — Suite  4100W. 
1099  14th  Street.  MV.  Washington.  DC 
20005;  or, 

2.  Submissions  via  the  I'  S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S  Department  of  Commerce.  FCB- 
4100W.  1401  Constitution  Ave..  N\V, 
Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
January-  14.  2002  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
diu-ing  the  subsequent  15-day  period  (to 
lanuary-  29.  2002) 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No  1  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center.  Suite  1270.  200  E 
Robinson  Street.  Orlando,  FL  32801. 

Dated   November  6,  2001. 
Dennis  Puccinelli. 
Executive  Secretary. 
IFR  Doc  01-28534  Filed  11-13-01;  8:45  am 

BHAJMG  CODE  3510-DS-P 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

Survey  of  International  Air  Travelers 

ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C  3506(c)  (2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Ianuar\'  14.  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Claylon.  Departmental 
Paperwork  Clearance  Officer.  (202)  482- 
3129.  Department  of  Commerce.  Room 
6086.  14th  &  Constitution  Avenue.  NW.. 
Washington.  DC  20230  (or  via  the 
Internet  at  Mclayton^doc.gov  } 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Ron  Erdmaim.  ITA's 
Tourism  Industries.  Room  7025.  1401 


Constitution  Ave.  NW..  Washington.  DC 
20230:  phone-  (202)  482-4554.  and  fax: 
(202)  482-2887   E-Mail   ran— 
erdmann^aita. doc.gov  Jo  learn  more 
about  the  this  research  program,  visit 
TTs  Web  site  at:  http:// 
WM1V  tinet.ita.doc.gov/research/ 
programs/ if s/ index. html 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration.  Tourism  Industries 
office    Suney  of  International  Air 
Travelers"  is  the  only  source  for 
estimating  international  travel  and 
passenger  fare  exports  and  imports  for 
this  country-.  This  program  also  supports 
the  US  Department  of  Commerce, 
Bureau  of  Economic  Analysis  mandate 
to  collect  and  report  this  type  of 
information  which  is  used  to  calculate 
GDP  for  the  United  States  This  project 
also  sen-es  as  the  core  data  source  for 
Tourism  Industries.  Numerous  reports 
and  analyses  are  developed  to  assist 
businesses  in  increasing  U.S  exports  in 
international  travel  An  economic 
impact  of  international  travel  on  state 
economies,  visitation  estimates,  traveler 
profiles,  presentations  and  reports  are 
generated  b\'  Tourism  Industries  to  help 
the  federal  government  agencies  and  the 
travel  industry-  better  understand  the 
international  market   It  is  also  a  sen  ice 
that  the  US   Department  of  Commerce 
provides  to  travel  industry-  businesses 
seeking  to  increase  international  travel 
and  passenger  fare  exports  for  the 
country-,  as  well  as  US  outbound  travel. 
It  provides  the  only  comparable 
estimates  of  nonresident  visitation  to 
the  states  and  cities  w-ithin  the  L".S.,  as 
well  as  US.  resident  travel  abroad. 
Traveler  characteristics  data  are  also 
c  ollected  to  help  travel  related 
businesses  better  understand  the 
international  travelers  to  and  from  the 
US  so  they  can  de\-elop  targeted 
marketing  and  other  planning  related 
materials 

II.  Method  of  Collection 

The  collection  is  on  US  and  foreign 
flag  airlines  who  voluntarily  agree  to 
allow-  us  to  survey  their  passengers  on 
departing  flights  from  the  L'  S 
Additional  surveys  are  also  collected  at 
U.S.  departure  airports  and  selected 
U.S.  sites  as  cooperation  is  obtained 
from  the  travel  industry-. 

ni.  Data 

OSiBSumber  0625-0227. 

For/7?  Sumber:  N/A 

Ty-pe  of  Review  Regular  submission. 

Affected  Public:  International 
travelers  departing  the  United  States  18 
years  or  older  which  includes  U.S.  and 


57034 


Federal  Register/ Vol.  66.  No.  220/ Wednesday.  November  14,  2001 /Notices 


non-U. S.  residents  for  all  countries 
except  Canada. 

Estimated  Number  of  Respondents: 
165,600. 

Estimated  Time  per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  24.840  hours. 

Estimated  Total  Annual  Cost:  This  is 
a  Si. 5  million  research  program.  The 
government  only  funds  S690.00  of  this 
program.  The  remaining  funds  are 
obtained  from  inkind  contributions  of 
the  airlines,  airports  and  other  travel 
industry  partners  as  well  as  the  sale  of 
this  data  to  the  public.  Respondents  will 
not  need  to  purchase  equipment  or 
mdterials  to  respond  to  this  collection. 

I\  .  Requested  tur  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  c.ollection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  tiollection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

D.iti'ii:  Niivi'mhei  8.  2001. 
.Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  ('hief  Information  Officer. 

IFKDiH    ()1-Jk:-i.!I)  Fileii  1 1-13-01;  8:4.=i  ami 

BILLING  CODE  35 10- OR  P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-«01] 

Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Paris 
Thereof  From  Germany;  Notice  of 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  Pursuant  to  Final  Court 
Decision 

agency:  Import  Administration. 
lnt>Tiiatiiinal  Trade  Administration. 
Department  of  (Commerce. 


ACTION:  Notice  of  amended  final  results 
of  administrative  reviews  pursuant  to 
final  coiirt  decision 

SUMMARY:  The  United  States  Court  of 
International  Trade  and  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  have  affirmed  the  Department  of 
Commerce's  final  remand  results 
affecting  final  assessment  rates  for  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Germany.  The  classes.or  kinds  of 
merchanidise  covered  by  these  reviews 
are  ball  bearings  and  parts  thereof, 
cylindrical  roller  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  part^  thereof.  The  period  of  review 
is  May  l|  1992,  through  April  30.  1993. 
As  there; is  now  a  final  and  conclusive 
court  decision  in  this  case,  we  are 
amendinjg  our  final  results  of  reviews 
and  we  \kill  instruct  the  Customs 
Service  ^  liquidate  entries  subject  to 
these  review; 

EFFECTIVE  DATE:  November  14.  2001. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Katja  l\:a\  etj.ky  ui  .Mark  Russ,  AD/CVT) 
Enforcement  3.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230:  telephone  (202) 
482-4733. 
SUPPLEMENTARY  INFORMATION: 

The  Appli(  able  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  December  31, 
1994.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Departmpnt  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  as  codified  at  19  CFR  part 
353  (1935), 

Background 

On  February  28.  1995.  the  Department 
publishad  its  final  results  of 
administrative  reviews  of  the 
antidurrqaing  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France. 
Germany.  Italy,  japan.  Singapore, 
Sweden,  Thailand,  and  the  United 
Kingdom,  covering  the  period  Mav  1, 
1992,  through  April  30.  1993.  See" 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings!  and  Parts 
Thereof  From  France,  et  a!.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  In  Part  of  Antidumping 
Dutv  Orders.  60  FR  10900  (Februar\  28. 


1995).  These  final  results  were  amended 
on  February  28.  199.T.  |une  13.  1995. 
and  September  26.  1995  (see  BO  FR 
10967.  60  FR  31142.  and  60  FR  49568, 
respectively).  The  classes  or  kinds  of 
merchandise  cox  ered  bv  these  reviews 
are  ball  hearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs).  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  A 
domestic  producer,  the  Torrington 
Company,  and  a  number  of  respondent 
interested  parties  challenged  the  final 
results  in  the  United  States  Court  of 
International  Trade  (CIT). 

in  ISA  Walzlager  Schaeffler KG.  and 
I.\A  Bearing  Company.  Inc..  FAG 
Kugelfischer  Georg  Schafer  AG.  FAG 
Bearings  Corporation,  SKF  L'SA  Inc., 
and  SKF  GmbHw  United  States.  957  F. 
Supp.  251  (CIT  1997),  the  CIT  ordered 
the  Department  to  make  methodological 
changes  and  to  recalculate  the 
antidumping  margins  for  INA.  FAG.  and 
SKF.  Specifically,  the  CIT  ordered  the 
Department,  inter  alia,  to  make  the 
following  changes: 

(1)  Deduct  imputed  interest  for  INA's 
credit  expenses  and  inventor\-  carrying 
expenses  from  cost  of  production  (COP): 

(2)  Adjust  the  profit  calculation  for 
IN.\  for  the  differences  between  sales 
COP  and  constructed  value  COP; 

(3)  Apply  a  tax-neutrai  amount 
methodology  in  computing  the  value- 
added  tax  (VAT)  adjustment; 

(4)  Deny  the  adjustment  to  foreign 
market  value  {FM\)  for  FAG's  negative 
billing  adjustments,  post-sale  price 
adjustments,  and  third-partv  discounts: 

(5)  Allow  a  direct  adjustment  to  FMV 
for  SKF's  rebate  two;  and 

(6)  Explain  the  circumstances  in 
which  the  Department  will  apply  the 
reimbursement  regulation  in  exporter's- 
sales-price  (ESP)  situations. 

On  lune  3.  1997.  the  Department 
submitted  the  recalculated  results 
consistent  with  the  CIT's  remand  order. 
The  Department  deducted  imputed 
interest  for  IN.\'s  credit  and  inventor\- 
carrying  costs  from  COP  and  adjusted 
the  profit  calculation  for  the  differences 
Ijetween  sales  (]OP  and  constructed 
value  COP;  applied  a  tax-neutral 
methodology  in  computing  the  \'AT 
adjustment  for  all  three  respondents: 
denied  the  indirect  selling  expense 
adjustment  to  FMV  for  FAG's  negative 
billing  adjustments,  post-sale  price 
adjustments,  and  third-party  discounts; 
allowed  a  direct  adjustment  to  FMV  for 
SKF's  rebate  two;  and  explained  the 
cirriumstances  undei  which  we  will 
applv  the  regulation  regarding 
reimbursement  of  antidumping  duties  in 
ESP  situations. 

On  .September  29,  1997,  the  CIT 
affirmed  the  Department's  Final  Results 
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of  Redetermination  on  Remand  (Slip 
Op.  97-141). 

One  respondent.  SKF.  appealed  two 
issues,  the  Department's  denial  of  SKF's 
billing  adjustment  two  and  cash 
disc:ounts.  to  the  Court  of  Appeals  for 
the  Federal  Circuit  (CAFC). 

On  [une  10.  1999.  the  CAFC  agreed 
that  the  Department  properly 
disallowed  SKF's  hilling  adjustment  two 
and  cash  discounts  because  the  claimed 
adjustments  were  not  limited  to 


merchandise  within  the  scope  of  the 
antidumping  duty  order.  SKF  USA  Inc. 
and  SKF  GmbH  v.  U.S..  180  F.  3d  1370 
(Fed  Cir  1999).  This  decision  was  not 
appealed. 

As  there  is  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  results  of  review  in 
this  matter,  and  we  will  instruct  the 
Customs  Service  to  liquidate  entries 
subject  to  these  reviews. 


Amendment  to  Final  Results 

Pursuant  to  section  516A(e)  of  the 
Act,  we  are  now  amending  the  final 
results  of  the  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Germany  for  the  period  May  1.  1992, 
throughApril  30.  1993.  The  revised 
weighted-average  percentage  margins 
are  as  follows; 


Company 

BBS 

CRBs 

SPBs 

INA  Walzlager  Schaettler  KG  

• 

26.62 

9.38 

1448 

972 

12  32 

9.97 

1 

(11 

FAG  Kugeifisctier  Georg  Schafer  AG   .... 

SKF  GmbH      

;. 

1446 
21  35 

(1)  No  shipments  during  the  penod  of  review 


Assessment  Rates 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Ser\ice  will 
assess,  antidumping  duties  on  all 
appropriate  entries   Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  listed  above  For 
companies  covered  by  these  amended 
results,  the  Department  will  issue 
appraisement  instructions  to  the 
Customs  Ser\ice  after  publication  of 
these  amended  final  results  of  reviews. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  75 1(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  November  2.  2001. 
Faryar  Shirzad, 

Assistant  Secretar\' for  Import 

Administration. 

(FR  Ddi    m-:8n:i2  Filed  11-13-01;  8:45  am) 

BILUNG  CODE  3510-O&-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-841] 

Structural  Steel  Beams  From  the 
Republic  of  Korea:  Notice  of 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review 

agency:  Import  .administration. 
International  Trade  Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  prelimlna^^■  results  of 
changed  circumstances  antidumping 
dutv  administrative  review. 


SUMMARY:  On  October  1 ,  2001 .  the 
Department  of  Commerce 
("Department")  published  a  notice  of 
initiation  in  the  above-named  case,  .^s 
a  result  of  this  review,  the  Department 


preliminarily  finds  for  the  purposes  of 
this  proceeding  that  INI  Steel  Company 
is  the  successor-in-interest  to  Inchon 
Iron  and  Steel  Co.,  Ltd. 
EFFECTIVE  DATE:  November  14    2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherv'l  Werner  or  Laurel  LaCivita. 
Import  Administration,  International 
Trade  .Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N'W,.  Washington. 
DC  20230;  telephone  (202)  482-2667 
and  (202)  482-4243.  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuar.  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act  ")  bv  the  Uruguav  Round 
Agreements  Act.  In  addition,  unless 
othenvise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001) 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  .August  6.  2001.  letter  to  the 
Department,  INI  Steel  Company  ("INI"), 
formerly  Inchon  Iron  and  Steel  Co  .  Ltd 
("Inchon  "J,  notified  the  Department  that 
as  of  August  1,  2001.  Inchon's  corporate 
name  had  changed  to  INI  Steel 
Company  INI  requested  that  the 
Department  conduct  an  expedited 
changed  circumstances  review  to 
confirm  that  INI  is  the  successor-in- 
interest  to  Inchon   Since  the  Department 
had  insufficient  information  on  the 
record  concerning  this  corporate  name 
change,  the  Department  concluded  that 
it  would  be  inappropriate  to  conduct  an 
expedited  changed  circumstances 
review  and  issue  a  preliminar>-  results 
concurrent  with  the  initiation  of  a 
changed  circumstance  review   Thus  the 
Department  published  only  a  notice  of 


initiation.  [See  Notice  of  Initiation  of 
Changed  Circumstances  Antidumping 
Dutv  Administrative  Review.  66  FR 
49929  (October  1,  2001)  {"Notice  of 
Initiation").  On  October  17,  2001.  the 
Department  sent  a  questionnaire  to  INI 
requesting  more  information.  On 
October  24.  2001.  the  Department 
received  INI's  response  to  the 
questionnaire,  IN!  provided 
documentation  on  the  name  change 
requested  by  the  Department  consisting 
of;  the  minutes  of  Inchon's  luly  27.  2001 
shareholders'  meeting  where  the  name 
change  was  approved;  the  Inchon 
District  Court's  official  certification  of 
the  name  change  registered  on  July  31. 
2001;  INI's  Business  Registration 
Certificate  issued  on  August  1.  2001  by 
the  Inchon  Tax  Office;  organization 
charts  before  and  after  the  corporate 
name  change;  a  list  of  the  Board  of 
Directors  before  and  after  the  corporate 
name  change;  a  chart  of  suppliers  before 
and  after  the  corporate  name  change; 
and  a  customer  list  before  and  after  the 
name  change 

Scope  of  the  Review 

The  products  covered  by  this  review 

include  «tRirtural  steel  beams  that  are 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3,2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated  or  clad.  These  products 
include,  but  are  not  limited  to,  wide- 
flange  beams  ("W"  shapes),  bearing 
piles  ("HP  "  shapes),  standard  beams 
(  'S"  or  "I"  shapes),  and  M-shapes, 

.Ml  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  st  ope  of  this 
in\'estigation  unless  otherwise 
excluded.  The  following  products  are 
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niitside  and/or  specifically  excluded 
from  thp  scope  of  this  investigation: 
structural  -^feel  beams  greater  than  400 
[iiiuini'-  p'T  linear  foot  or  with  a  web  or 
>.'!  turn  htM^ht  (also  known  as  depth) 
'i\ iT  40  inc  hes. 

Th»'  merchandise  subject  to  this 
in\  I'stigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
I  nit.'d  States  ("HTSUS")  at 
>ul)ht>adiims:  7216.32.0000. 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000. 
7216.61,0000,  7216.69.0000, 
7216.91  ()()()()    ~Jlh  MM  ()()()(), 
7228  70  <l)4()    "22H  71)  hOOO    Although 
the  FITS!  .s  subheadings  are  provided 
for  (  onvfiiicnre  and  Customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 

(ilspositi\e 

Preliminary  Results 

In  makuiu  sui  c  essor-in-interest 
determinatmns.  the  Department 
examines  be\eral  factors  including,  but 
111  it  limited  to,  changes  in:  (1) 
Management:  (2)  production  facilities: 
{  i'l  supplier  relationships:  and  (4) 
customer  base.  .See  e.g.,  Brass  Sheet  and 
Strip  from  Canada:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  57  FR  20460.  20461  (May  13. 
1992).  While  no  .single  factor,  or 
combination  of  factors,  will  necessarily 
be  dispositive,  the  Department  will 
generally  consider  the  new  c:c)mpany  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  the  predecessor 
company.  E.g.  id  and  Industrial 
Phosphoric  Arid  from  Israel:  Final 
Results  ot  Changed  Circumstances 
Review.  59  FR  6944,  6945  (February  14. 
1994).  Thus,  if  the  evidence 
demcmstrates  th.it.  with  respect  to  the 
produc  tion  and  sale  oi  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entitv  as 
its  predecessor,  the  Department  will 
treat  the  new  c:()mpany  as  the  successor- 
in-interest  to  the  predecessor. 

Based  on  the  information  submitted 
by  IN!  during  the  course  of  this  changed 
circumstanc;es  review,  we  preliminarily 
find  that  INI  is  the  successor-in-interest 
to  Inchon  because  we  preliminarily  find 
that  the  company's  organizational 
struc:ture.  senior  management 
production  facilities,  supplier 
relationships,  and  customers  have 
remained  essentiallv  unc:hanged  after 
the  name  c  hange  with  respect  to  the 
subject  merchandise.  Furthermore,  INI 
has  provided  sufficient  internal  and 
public  documentation  of  the  name 
c  hange  If  there  are  no  changes  in  the 
final  results  of  the  changed 
circumstances  review.  INI  shall  retain 


the  antidumping  duty  deposit  rate 
assigned  to  Inchon  by  the  Department  in 
the  most  recent  administrative  review  of 
the  subject  merchandise. 

We  are  issuing  and  publishing  this 
finding  and  notice  in  accordance  with 
sections  751(b)  and  777(i)(l)  of  the  Act 
and  19  CFR  351.221(c)(3)  and  19  CFR 
351.216. 

Public  Comment 

Pursuant  to  19  CFR  351.310,  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication  of  this 
notice.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  21  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  comments, 
limited  to  the  issues  raised  in  those  case 
briefs  or  comments,  may  be  filed  no 
later  than  28  days  after  the  publication 
of  this  notice.  All  written  comments 
must  be  submitted  and  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351,303.  Any  hearing,  if  requested,  will 
be  held  no  later  than  30  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  working  day  thereafter.  Persons 
interested  in  attending  the  hearing 
should  contact  the  Department  for  the 
date  and  time  of  the  hearing.  The 
Department  will  publish  in  the  Federal 
Register  a  notice  of  final  results  of  this 
changed  circumstances  antidumping 
duty  administrative  review,  including 
the  results  of  its  analysis  of  any  issues 
raised  in  any  written  comments. 

During  the  course  of  this  changed 
circumstances  review,  we  will  not 
change  any  cash  deposit  instructions  on 
the  merchandise  subject  to  this  changed 
circumstances  review,  unless  a  change 
is  determined  to  be  warranted  pursuant 
to  the  final  results  of  this  review. 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Act  and  19  CFR 
351.216and  351, 221(c)(3). 

13alett:  November  7,  2001, 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Uo<    ()l-28.Si:?  Filed  11-13-01;  8:45  ami 

BtLUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-351-833.  C-1 22-841,  C-428-833.  C-274- 
805.  C-489-809] 

Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Trinidad  and  Tobago,  and  Turkey: 
Postponement  of  Preliminary 
Determinations  of  Countervailing  Duty 
Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  postponement  of 
preliminary  determinations. 


SUMMARY:  The  Department  of  Commerce 
is  postponing  the  preliminary 
determinations  of  the  countervailing 
duty  investigations  of  carbon  and 
certain  alloy  steel  wire  rod  from  Brazil, 
Canada.  Germany,  Trinidad  Jsc  Tobago, 
and  Turkey.  For  each  investigation  the 
period  of  investigation  is  lanuary  1, 
2000  through  December  31,  2000.  These 
postponements  are  made  pursuant  to 
section  703(c)(2)  of  the  Tariff  Act  of 
1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act. 

EFFECTIVE  DATE:  November  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Meiani  Miller  (Brazil  and  Trinidad  and 
Tobago)  at  202-482-0116:  Sally 
Hastings  (Canada)  at  202-482-3464: 
Annika  Q'Hara  or  Melanie  Brown 
(Germany)  at  202-482-3798  or  202- 
482-4987,  respectneh  :  and  lennifer  D. 
[ones  (Turkey)  at  202-482-4194   Import 
Administration.  Internaticmal  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  3099,  14th  Street  and 
Constitution  Avenue,  \'W.  Washington, 
DC  20230. 

Postponement  of  Preliminary 
Determinations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indic:ated,  all 
citations  t(,  the  statute  are  references  to 
the  provisions  effecti\e  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  {'the 
Act")  by  the  I'mguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indic;ated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001). 

Postponement 

On  September  24.  2001.  the 
Department  initiated  the  countervailing 
duty  investigations  of  carbon  and 
certain  alloy  steel  wire  rod  from  Brazil. 
Canada,  Germany.  Trinidad  and  Tobago, 
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and  Turkey.  See  Notice  of  Initiation  of 
Countpn.-ailing  Dutv  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil.  Canada.  Germany, 
Trinidad  and  Tobago,  and  Turkev.  66 
FR  49931  (October  1.  2001).  Currently, 
the  preliminary  determinations  must  be 
issued  by  November  28.  2001. 

On  November  1.  2001.  the  petitioners 
made  timely  requests  pursuant  to 
section  703(c)(1)(A)  of  the  Act  and  19 
CFR  351 .205(e)  of  the  Department's 
regulations  for  postponement  of  the 
preliminary  determinations.  The 
petitioners  requested  postponement 
until  February  1.  2002  in  order  to  allow 
time  for  the  petitioners  to  submit 
comments  regarding  the  respondents' 
questionnaire  responses  and  to  allow 
time  for  the  Department  to  analyze  these 
responses. 

The  petitioners'  requests  for  these 
postponements  were  timeh  .  and  the 
Department  finds  no  compelling  reason 
to  deny  the  requests  Therefore, 
pursuant  to  703(c)  of  the  Act  and  19 
CFR  351.205(b)(2).  the  Department  is 
postponing  the  preliminar\- 
determinations  until  no  later  than 
February  1,  2002. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
703(c)(2)  and  777(i)(l)  of  the  Act. 

Dateci:  November  6,  2001. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  01-285.31  Filed  11-13-01:  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology;  Notice 

agency:  National  Institute  of  Standards 
and  Technology  Commerce. 
ACTION:  Notice  of  government-owned 
inventions  available  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  interest  in 
the  inventions  is  available  for  exclusive 
or  non-exclusive  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commerc:ialization  of  results  of  federally 
funded  research  and  development 
FOR  FURTHER  INFORMATION  CONTACT: 
Tec:hnic:al  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology.  Office  of 
Technology  Partnerships,  Building  820, 
Room  213,'Gaithersburg,  MD  20899:  Fax 


301-869-2751.  Any  request  for 

information  should  include  the  NIST 
Docket  number  and  title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperati\  e  Research  and 
Development  Agreement  ("CR.^DA  ") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 
NIST  Docket  Number:  97-022US. 

Title:  Immobilized  Biological 
Membranes. 

Abstract:  The  invention  is  jointly 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  Health  Research,  Inc. 
The  Department  of  Commerce's 
ownership  interest  is  available  for 
licensing,  A  composition  comprising  an 
immobilized  biological  membrane  is 
pro\ided  The  functional  immobilized 
biological  membrane  consists  of  a 
support  structure,  a  metal  layered  onto 
a  surface  of  the  support  structure,  and 
alkanethiol  monolayer  assembled  onto 
the  metal,  and  a  biological  membrane 
deposited  on  the  alkanethiol  monolayer. 
Also  provided  is  a  method  of  producing 
the  immobilized  biological  membrane, 
wherein  the  method  involves  contacting 
an  alkanethiol  with  a  metal  surface  of  a 
support  structure  in  forming  an 
alkanethiol  monolayer  assembled  onto 
the  metal,  and  depositing  a  biological 
membrane  onto  the  alkanethiol 
monolayer  such  that  the  biological 
membrane  becomes  associated  with  the 
alkanethiol  monolayer.  Uses  of  the 
biological  membrane  include  as  a 
sensing  indicator  in  a  biosensor,  as  an 
adsorbent  in  a  chromatography  system. 
and  as  a  coating  for  medical  devices, 
NIST  Docket  Number:  95-051  US. 

Title:  Diode  Laser  Vibrometer  Using 
Feedback  Induced  Frequency 
Modulation. 

Abstract:  The  invention  is  jointly 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  the  University  of 
Colorado.  The  Department  of 
Commerce's  ownership  interest  is 
available  for  licensing.  A  diode  laser 
vibrometer  has  been  developed  which  is 
an  inexpensive,  sensitive  sensor  for 
measuring  target  position,  velocit\'  and 
vibration  based  on  optical  feedback- 
induced  fluctuations  in  the  operating 
frequency  of  a  diode  laser.  The  sensor 
comprises  a  diode  laser,  an  optical 
frequency  discriminator  to  measure  the 
laser  operating  frequency,  and  an 
electronic  signal  analyzer  to  obtain  the 
modulatifjn  frequenc\  of  the  laser 
operating  frequency.  This  invention 
further  includes  two  calibration 


mechanisms  for  vibration  amplitude 
measurement.  In  a  first  calibration 
mechanism,  the  diode  laser  is  mounted 
on  a  laser  vibrator,  which  vibrates  the 
laser  relative  to  the  target.  In  a  second 
•calibration  mechanism,  a  frequency 
modulator  is  coupled  to  the  diode  laser 
to  modulate  the  operating  frequency. 
NIST  Docket  Number:  98-023US. 

Title:  An  Apparatus  Available  for 
Health  Assessment  and  Diagnostics  of 
Conductive  Materials. 

Abstract:  The  invention  is  jointly 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  Colorado  School  of 
Mines.  The  Department  of  Commerce's 
ownership  interest  is  available  for 
licensing.  The  invention  is  a  device  for 
diagnosing  the  integrity  of  conductive 
materials  (e.g,  copper  ground  riser  and 
transmission  lines).  The  device 
integrates  advances  in  electro-magnetic 
acoustic  technology  (EM.AT)  with 
artificial  neural  networks.  The  described 
advances  enable  field  engineers  and 
maintenance  crews  to  loosely  clamp  the 
device  to  a  bare  section  of  conductor, 
transmit  and  receive  a  VHF  acoustic 
signal,  analyze  the  signal  and  determine 
the  existence  and  location  of  any 
conductivity  losses. 
NIST  Docket  Number:  98-030US, 

Title:  Process  for  the  Removal  of 
Carbonyl  Sulfide  from  Liquid  Petroleum 
Gas. 

Abstract:  This  invention  is  jointly 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  the  University  of 
Colorado.  Liquefied  petroleum  gas 
(LPG)  is  an  important  fuel  and  chemical 
feedstock  It  is  generally  derived  from 
two  priman,-  sources:  the  refining  of 
crude  oil,  and  as  a  by-product  of  the 
production  of  natural  gas.  The  primary 
constituent  of  commercial  LPG  is 
propane,  although  other  organic 
constituents  are  present  as  well.  Many 
sources  of  LPG  contain  organic  sulfur 
compounds.  Some  of  these,  such  as 
hydrogen  sulfide,  must  be  removed  (to 
a  level  of  5  ppm  or  lower)  to  make  the 
LPG  merchantable.  Other  sulfur 
compounds  such  as  carbonyl  sulfide 
(COS)  were  once  considered  to  be 
relatively  innocuous,  but  are  now- 
recognized  as  being  problematic  for  a 
\ariety  of  reasons.  This  invention 
provides  a  method  for  the  removal  of 
COS  from  LPG, 
NIST  Docket  Number:  93-021  US. 

Title:  Optical  Cooling  of  Solids. 

Abstract:  A  device  and  method  for 
laser  cooling  of  a  solid  to  extremely  low 
temperatures  is  disclosed,  the  device 
including  an  active  cooling  structure 
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having  a  high  purity  surface  passivated 
direct  band  gap  semiconductor  cr\'stal 
of  less  than  about  3  microns  thick  and 
a  transparent  hemisphorical  body  in 
optical  contact  with  the  crystal.  The 
crystal  is  itself  cooled  when  illuminated 
with  a  laser  beam  tuned  to  a  frequency 
no  greater  than  the  band  gap  edge 
frequency  of  the  crystal.  Cooling  is 
caused  by  emission  of  photons  of  higher 
energy  than  photons  entering  the 
crystal,  the  additional  energy  being 
accounted  for  by  a  process  of  absorption 
of  thermal  phonons  from  the  crystal 
lattice. 

I)hI"H   N.'VMmbcr  1.  2001. 
Kan-n  H    Brown, 
I)rput\  Dirt'dor. 

IKW  P.w     01-28117  Filed  11-13-01;  8;4.T  am) 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Coastal  Impact  Assistance  Program: 
Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  \dtiunal  Oceanic  and 
Anui  i^pheric  Aiiministration, 
l)"})arlinent  of  Commerce. 
action:  Notice  of  availability  of 
1-nv  ironmental  Assessment  and  Finding 
I  if  No  Significant  Impact  on  Approval  of 
State  Plans  from  Alabama.  Alaska. 
California,  Florida.  Louisiana, 
Mississippi,  and  Texas  under  the 
f'oastal  Impact  Assistance  Program. 

SUMMARY:  Notice  is  hereby  given  of  the 

i\  iiiilulity  of  the  Environmental 
\^,,..,^in('nt  ip A)  and  Finding  of  No 
>;^n;!ii  .!■'  i;;.j  ict  on  approval  of  State 
1  iaiis  fr(jm  Aldbama.  .\iaska.  California, 
!  liirida.  Louisiana.  Mississippi,  and 
T'Xds  under  the  Coastal  Impact 
.\s>istan(  f  Pmuram  (CIAP).  The  Fiscal 
Vi'ir  2001  .Xppropriations  Act  for  the 
1)'  partments  of  Commerce.  Justice,  and 
State  (Pub.  L.  106-553)  created  the  CIAP 
bv  amending  the  Outer  Continental 
Shelf  Unds  Act.  The  CIAP  will  direct 
approximately  .S142  million  to  the  outer 
continental  shelf  (OCS)  oil  and  gas 
prndi.   in_  ^tates  of  Alaska.  Alabama. 
( ..tilt'  ni:  t   llorida.  Louisiana. 
Mi^MsMppi.  and  Texas  and  the 
.ipprnxmi.itcly  150  coastal  political 
subdivisions  within  those  states  to  help 
mitigate  the  impacts  of  OCS  activities 
md  protect  coastal  resources.  The  CIAP 
roquir'ii  these  states  to  submit  Coastal 
impa(  t  .\sMstancp  Plans  to  the  National 
0(  fMni(  and  .Mmospheric 
\dinmistr  ition  (NOAA)  detailing  how 


the  fund$  will  be  expended.  NOAA 
must  approve  the  plans  before 
disbursing  funds. 

Three  alternatives  are  available  to 
NOAA  pertaining  to  the  CIAP:  approve 
tlie  State(  plans:  conditionally  approve 
the  State!  plans:  and  deny  approval  of 
the  Statu  plans.  NOAA's  preferred 
alternative  is  to  approve  the  State  plans. 
NOAA  finds  that  the  State  plans  meet 
the  requirements  of  the  CIAP  legislation 
This  alternative  will  have  a  beneficial 
effect  or^  the  environment  because  it 
will  fulfill  the  intent  of  the  legislation 
by  helping  to  mitigate  impacts  from 
outer  continental  shelf  oil  and  gas 
activitie$.  The  requirements  of  40  CFR 
parts  15^0-1508  (Council  on 
Environmental  Quality  (CEQ) 
regulations  to  implement  the  National 
Environmental  Policy  Act)  apply  to  the 
preparation  of  this  Environmental 
Assessmjent.  Specifically,  40  CFR  1506.6 
requires  lagencies  to  provide  public 
notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  may  be  found  on  the 
NOAA  Web  site  at  htt'p:// 
www.ocitm. nos.noao.gov/cpd/ or  may  be 
obtained  upon  request  from:  John  R. 
King.  Acting  Chief,  Coastal  Programs 
Divisioa(N/ORM3).  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  p05  East-West  Highway,  Silver 
Spring,  Maryland,  20910,  phone  (301) 
713-3156,  xl88,  e-mail 
john.kii^^noaa.gov. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
Environmental  Assessment  should  do  so 
by  Decepiber  16,  2001. 

ADDRESSES:  Comments  should  be  made 
to:  |ohii  K  King,  Acting  Chief,  Coastal 
Programs  Division  (N/ORM3),  Office  of 
Ocean  atid  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland. 
20910,  phone  (301) 713-3155,  xl88,  e- 
mai I  John  kin (^nnaa  t,'"i' 

FOR  FURTHER  INFORMATION  CONTACT:  Juim 
R.  King.  Acting  Chief,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS. 
NOAA.  1305  East-West  Highway,  Silver 
Spring,  Maryland,  20910,  phone  (301) 
713-3135,  xl88,  e-mail 
iohn.kirig@noaa.gov. 

Federal  Uomestic  Assistance  Catalog 
11.419  (^astal  Zone  Management  Program 
Adminis  ration. 


Dated:  November  6,  2001. 
Alan  Neuschatz, 

Ch  icf  Fin  a  ncial  Officer /Ch  ief  Information 
Officer.  .\ationaI Ocean  Senicp.  National 
Oceanic  and  Atmospheric  Administration. 
I  PR  Doc.  01-28540  Filed  11-13-01:  8:45  am] 

BILLING  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000522149-1259-03] 

RIN  0648-ZA87 

Dean  John  A.  Knauss  Marine  Policy 
Fellowship.  National  Sea  Grant  College 
Program 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanir:  and  .Atmospheric 
Administration.  C^oinmerce. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  that 
dpplicdtions  may  be  submitted  for  a 
Fellowship  program  whu  h  was  initiated 
by  the  Naticmal  Sea  Crant  Office 
(NSGO).  .National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
in  fulfilling  its  broad  educational 
responsibilities,  to  provide  educational 
experience  in  the  pf)licies  and  processes 
of  the  Legislative  and  Executive 
Branches  of  the  Federal  Ci(i\ernment  to 
graduate  students  in  marine  and 
aquatic-related  fields.  The  Fellowship 
program  accepts  applications  once  a 
year  on  or  before  Miv  1  for  a  one-vear 
fellowship  beginning  February  1  of  the 
following  year.  All  applicants  must 
submit  an  applicatinn  to  the  lof:al  Sea 
Crant  program  in  their  state.  .Applicants 
from  states  not  served  bv  a  Sea  Grant 
program  should  obtain  further 
information  by  contracting  the  Knauss 
pi'llows  Program  Manager  at  the  NSGO. 
DATES:  Deadlines  vary  from  program  to 
program,  but  applications  are  generally 
due  eari\  to  mid-.-\pril  Contact  vour 
state's  S«M  Grant  program  for  specific 
df'ddlines  (see  list  below). 
ADDRESSES:  .Applications  should  be 
addressed  to  \i)ur  lot:al  .Sea  Grant 
jjrogram  ('ontact  the  appropriate  state's 
Sea  Grant  program  from  the  list  below 
to  obtain  the  mailing  address,  or  the 
address  may  be  obtained  on  the  Web 
site  http://\\'\My.nsg(). sfagmnt.org/ 
SGDirectors.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Nikola  Garber.  Knauss  Fellows  Program 
Manager.  National  Sea  Grant  College 
Program.  R/SG.  NO.\A  1315  East-West 
Highway.  Silver  Spring.  MD  20910.  Tel. 
(301)  713-2431  e.xt.  124;  e-mail: 
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nikola.garber@noaa.gov.  Also  call  your 
nearest  Sea  Grant  program  or  visit  the 
Web  site  http://i\'m\'. nsgo.seagrant.org/ 
Knauss.html. 

Sea  Grant  Programs 

Alabama.  Mississippi-Alabama  Sea 

Grant  Consortium  (228)  875-9368 
Alaska.  University  of  Alaska  (907)  474- 

7086 
California,  University  of  California,  San 

Diego (858) 534-4440 
California.  L'niversity  of  Southern 

California  (213)  821-1335 
Connecticut.  Universitv  of  Connecticut 

(860)405-9128 
Delaware.  University  of  Delaware  (302) 

831-2841 
Florida,  Universitv  of  Florida  (352)  392- 

5870 
Georgia.  Universitv  of  Georgia  (706) 

542-5954 
Hawaii.  Universitv  of  Hawaii  (808)  956- 

7031 
Illinois.  Purdue  University  (765)  494- 

3593 
Indiana.  Purdue  Universitv  (765)  494- 

3593 
Louisiana,  Louisiana  Sea  Grant  (225) 

388-6710 
Maine.  Universitv  of  Maine  (207)  581- 

1435 
Mar\'land.  Universitv  of  Maryland  (301) 

405-6371 
Massachusetts.  Massachusetts  Institute 

of  Technolog>'  (617)  253-7131 
Massachusetts.  Woods  Hole 

Oceanographic  Institution  (508)  289- 

2557 
Michigan.  Universitv  of  Michigan  (734) 

615-4084 
Minnesota.  University  of  Minnesota 

(218) 726-8710 
Mississippi.  Mississippi-Alabama  Sea 

Grant  Consortium  (228)  875-9368 
New  Hampshire.  Universitv  of  New 

Hampshire  (603)  862-0122 
New  Jersey,  New  Jersey  Marine  Science 

Consortium  (732)  872-1300  Ext.  21 
New  York.  New  '\'ork  .Sea  Cirant 

Institute.  SL'NY  (631)  632-^905 
North  Carolina.  North  Carolina  State 

Universitv  (919)  515-2454 
Ohio.  Ohio  State  University.  (614)  292- 

8949 
Oregon.  Oregon  State  University  (541) 

737-2714 
Puerto  Rico.  Universitv  of  Puerto  Rico 

(787)832-3585 
Rhode  Island.  Uni\  ersitv  of  Rhode 

Island  (401)874-6800 
South  Carolina.  South  Carolina  Sea 

Grant  Consortium  lB43)  727-2078 
Texas.  Texas  .A&M  I'mversity  (979) 

845-3854 
Virginia.  Virginia  Graduate  Marine 

Science  Consortium  (8041  924-5965 
Washington.  University  of  Washington 

(206) 543-6600 


Wisconsin.  Universitv  of  Wisconsin- 
Madison  fnoR' 2R2-nqnn 

SUPPLEMENTARY  INFORMATION:  Dean  John 
A.  Knauss  Marine  Policy  Fellowship. 
National  Sea  Grant  College  Program 
Purpose  of  the  Fellowship  Program  In 
1979.  the  National  Sea  Grant  Office 
(NSGO).  NOAA.  in  hilfilling  its  broad 
educational  responsibilities,  initiated  a 
program  to  provide  a  unique 
educational  experience  in  the  policies 
and  processes  of  the  Legislative  and 
Executive  Branches  of  the  Federal 
Government  to  graduate  students  who 
have  an  interest  in  ocean,  coastal  and 
Great  Lakes  resources  and  in  the 
national  policy  decisions  affecting  these 
resources.  The  U.S.  Congress  recognized 
the  value  of  this  program  and  in  1987, 
Public  Law  100-220  stipulated  the  Sea 
Grant  Federal  Fellows  Program  was  to 
be  a  formal  part  of  the  National  Sea 
Grant  College  Program  Act.  The 
recipients  are  designated  Dean  John  A. 
Knauss  Marine  Policy  Fellows  pursuant 
to  33  U.S.C.  11 27(b).  The  National  Sea 
Grant  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
number  1 1  417:  Sea  Grant  Support. 

.Announcement 

Fellows  program  announcements  are 
sent  annually  to  all  participating  Sea 
Grant  institutions  and  campuses  by  the 
local  Sea  Grant  program  upon  receipt  of 
notice  from  the  NSGO. 

Eligibility 

Any  student  who.  on  May  1.  2002,  is 
in  a  graduate  or  professional  program  in 
a  marine  or  aquatic-related  field  at  a 
United  States  accredited  institution  of 
higher  education  may  apply  to  the 
NSGO  through  their  local  Sea  Grant 
program. 

How  To  Apply 

Interested  students  should  discuss 
this  fellowship  with  their  local  Sea 
Grant  Program  Director.  .Applicants 
from  states  not  ser\ed  by  a  Sea  Grant 
program  should  contact  the  Knauss 
Fellows  Program  Manager  at  the  NSGO; 
subsequently,  the  applicant  will  be 
referred  to  the  appropriate  Sea  Grant 
program  .Applications  must  be 
submitted  with  signature  to  the  local 
Sea  Grant  program  by  the  deadline  set 
in  the  announcement  (usually  early  to 
mid-.April).  Each  Sea  Grant  program 
may  select  and  forward  to  the  NSGO  no 
more  than  five  (5)  applicants  based  on 
criteria  used  by  the  NSGO  in  the 
national  competition. 

Selected  applications  lone  original 
and  two  copies)  are  to  be  received  in  the 
NSGO  from  th^^  sponsoring  Sea  Grant 
program,  no  later  than  5pm  EDT  on 
May  1.  2002.  The  competitive  selection 


process  and  subsequent  notification  to 
the  Sea  Grant  programs  will  be 
completed  bv  lune  14,  2002. 

Stipend  and  Expenses 

The  local  Sea  Grant  program  receives 
and  administers  the  overall  grant  of 
538,000  per  student  on  behalf  of  each 
Fellow  selected  from  their  program.  Of 
this  grant,  the  local  Sea  Grant  program 
provides  532,000  to  each  Fellow  for 
stipend  and  living  expenses  (per  diem). 
The  additional  56.000  will  be  used  to 
cover  mandator)'  health  insurance  for 
the  Fellow  and  moving  expenses.  In 
addition,  any  remaining  funds  shall  be 
used  during  the  Fellowship  year,  first  to 
satisfy'  academic  degree-related  travel, 
and  second  for  Fellowship-related 
travel.  Indirect  costs  are  not  allowable 
for  either  the  Fellowships  or  for  any 
costs  associated  with  the  Fellowships, 
including  placement  week  (15  CFR 
917.11(e).  National  Sea  Grant  Program 
Funding  Regulations).  No  matching 
funds  are  required.  During  the 
Fellowship  (Februan.'  1.  2003-Ianuar\' 
31.  2004),  the  host  may  provide 
supplemental  funds  for  work-related 
travel  by  the  Fellow. 

Applif  ation 

An  application  must  include: 

(1)  Personal  and  academic  curriculum 
vitae  (not  to  exceed  two  pages  using  1 2 
pt.  font). 

(2)  A  personal  education  and  career 
goal  statement  emphasizing  the 
applicant's  abilities  and  the  applicant's 
expectations  from  the  experience  in  the 
way  of  career  development  (1000  words 
or  less).  Placement  preference  in  the 
Legislative  or  Executive  Branches  of  the 
Government  may  be  stated:  this 
preference  will  be  honored  to  the  extent 
possible. 

(3)  Two  letters  of  recommendation, 
including  one  from  the  student's  major 
professor:  if  no  major  professor  exists, 
the  faculty  person  academically 
knowing  the  applicant  best  may  be 
substituted, 

(4)  A  letter  of  endorsement  from  the 
sponsoring  Sea  Grant  Program  Director. 

(5)  Official  copy  of  all  undergraduate 
and  graduate  student  transcripts. 

Applications  that  are  bound  or 
contain  staples  will  not  be  accepted. 
However,  paperclips  are  acceptable. 

All  applicants  will  be  evaluated  solely 
on  their  application  package  according 
to  the  criteria  listed  below.  Therefore, 
letters  of  endorsement  from  members  of 
Congress,  friends,  relatives  and  others 
will  not  be  accepted.  Absolutely  no 
prior  contacts/arrangements  are  to  be 
made  with  possible  host  offices. 
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Selection  Criteria 

The  scltH  turn  criteria  will  include: 

(1)  Quality  of  the  applicant's  personal 
education  and  career  goal  statement. 

(2)  Endorsement/content  of  the  letter 
from  the  applicant's  Sea  Grant  Program 
Director,  the  applicants  major  professor 
and  second  letter  of  recommendation. 

(3)  Strength  of  academic  performance 
and  diversity  of  educational  background 
including  extracurricular  activities, 
awards  and  honors  (from  the  curriculum 
vitae  and  transcripts). 

(4)  Experience  in  marine  or  aquatic- 
related  field*.,  oral  and  written 

(  ommuni(,ation  skills,  and  interpersonal 
abilities.  The  four  evaluation  criteria 
will  be  given  equal  weight 

Selection 

.Applicants  will  be  individually 
reviewed  and  ranked,  according  to  the 
criteria  outlined  above,  by  a  panel 
appointed  hv  the  Director  of  the  NSGO 
with  input  from  the  Sea  Grant 
.Association  and  the  National  Sea  Grant 
Review  Panel,  The  panel  will  include 
representation  from  the  .Sea  Grant 
Assof:iation  and  the  current,  and 
possibly  past,  class  of  Fellows.  Once  the 
>^ntire  class  is  selected,  based  on  the 
(  riterui  listed,  the  Knauss  Program 
Man.iger  will  then  place  the  selected 
applicants  into  either  the  legislative  or 
executive  group  based  upon  the 
applicant's  stated  preference  and/or 
judgment  of  the  panel  based  upon 
material  submitted.  Academic 
discipline  and  geographic 
representation  may  be  considered  bv  the 
N'aticmai  Sea  Grant  Office  to  provide 
ovciall  balance.  The  number  of  fellows 
assigned  to  the  Congress  will  be  limited 
to  1  n 

Federal  Polities  and  Procedures 

Fellows  receive  funds  directlv  from 
their  sponsoring  Sea  Grant  program  and 
are  considered  to  be  subrecipients  of 
Federal  assistance.  Hence,  the  . 

Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperati\f  .Agreements  contained 
in  thi'  Federal  Register  notice  of 
Oi  t(jber  1.  iUUU  Ibb  FK  49917),  arc 
applicable  to  this  solicitation. 

Minority  Serving  Institutions  Statement 

Pursuant  to  Emm  utivc  ( )rilers  12876. 
12900,  and  1.5021,  DOC/NOAA  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities  (HBClJ), 
Hi^()anic  Serving  Institutions  (HSI),  and 
Irihal  Colleges  and  Universities  (TCU) 
HI  its  educational  and  research 
[irfigrams  The  DOC/NOAA  vision, 
mission,  and  goals  arc  to  achieve  full 
participation  by  Minority  Ser\ing 


Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthCTi  the  Nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in  and  benefit  from  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  applicants  from  MSI 
to  participate.  Institutions  eligible  to  be 
considered  HBCU/MSIs  are  listed  at  the 
following  Internet  Website:  http:// 
v\-w\v.  ed.gov/offices/OCR/ 
minorityinst.html. 

Classification 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administration  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts  according 
to  5  U.S.C.  553(a)(2).  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  purposes  of  the  Regulatory 
Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866, 

This  document  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  Application 
requirements  have  been  approved  by 
OMB  under  Control  Number  0648-0362. 
Public  reporting  burden  for  an 
application  is  estimated  to  average  2 
hours  pet  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Ms,  Nikola 
Garber  (see  FOR  FURTHER  INFORMATION 
CONTACT  above).  The  use  off  SF-LLL  has 
been  separately  approved  by  OMB 
under  Cqntrol  Number  0348-0046, 

Notwitihstanding  any  other  provision 
of  the  lavi'.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  ffictober  7.  2001. 

David  (..  Evans. 

Assistant  Administrator.  Off  ice  of  Oceanic 
ami  Atmospheric  Rescarcli. 

|FR  Uoc,  01-20421  Filed  11-1.1-01;  8:45  am] 

BILLING  CODE  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  110101A] 

Marine  Mammals;  File  No.  1013-1648 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Commerce, 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  herebv  given  that  Dr. 
Patru  la  E,  Mascarelli.  Carribean  (Center 
for  Marine  Studies.  P,0,  Box  3197. 
Lajas.  PR  00B67.  has  applied  in  due 
form  for  a  permit  to  take  humpback 
whales  [Xlegaptera  nnvaeans^Iiae)  for 
purposes  of  scientific  research, 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
14. 2001, 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  b\  appointment 
in  the  following  offir:e(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highwav.  Room  13705, 
Silver  Spring.  MD  20910;  phone  (301) 
713-2289; fax  (301)  713-0376; and 

Southeast  Region.  NMFS.  9721 
Executive  Center  Drive  North.  St. 
Petersburg.  FL  33702-2432;  phone  (727) 
570- ,5301;  fax  (727)  570-5320, 
FOR  FURTHER  INFORMATION  CONTACT: 

Tammv  Adams  or  Ruth  lohnson,  (301) 

713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended 
(MMPA;  16  U.S.C.  1361  pt  spq.}.  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C,  1531 
et  seq.).  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
enfiangered  and  threatened  species  (50 
CFR  222-226). 

The  applicant  proposes  to  harass 
humpback  whales  in  Puerto  Rican 
waters  for  purposes  of  photo- 
identification,  passive  acoustic 
recordings,  and  behavioral  obser\'ations. 
Sloughed  skin  samples  will  also  be 
collected  for  genetic  analyses.  The 
purpose  of  the  studv  is  to  collect  data 
on  population  abundance,  distribution, 
and  habitat  use  for  management 
purpo.ses.  Spinner  dolphins  [Stenella 
longirostris]  and  bottlenose  dolphins 
{Tursinps  truncatus]  mav  be 
incidentally  harassed  during  the 
research. 
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In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U,S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  nn  this  application 
should  be  mailed  to  the  Chief.  Permits 
and  Documentation  Division.  F/PRl. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highwav.  Room  13705, 
Silver  Spring.  MD  20910,  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  bv  hard  copv 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  bv  e- 
mail  or  by  other  elet  tronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  November  7.  2001. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  Motional 
Marine  Fisheries  Ser\ice. 

(FR  Doc,  01-28541  Filed  11-13-01;  8;.45  amj 

BILUNG  COOF  3S10-Z2-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  1105010] 

Marine  Mammals;  File  Nos.  482-1653 
and  1018-1655. 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Receipt  of  applications  for 

scientific  research  permits. 


SUMMARY:  Notice  is  hereby  given  of  the 

following  actions  regarding  permits  for 
takes  of  marine  mammal  species  for  the 
purposes  of  scientific  research:  NMFS 
has  received  scientific  research  permit 
applications  from:  lames  Gilbert,  PhD,, 
University  of  Maine,  Department  of 
Wildlife  Ecologv.  210  Nutting  Hall. 
Orono.  ME  04469  (File  No,  482-1653); 
and  Luciana  Moller.  PhD,,  Department 
of  Ecolog}'  and  Evolutionary  Biology. 


Yale  University.  New  Haven.  CT  06520 
(File  No.  1018-1655). 
DATES:  Written  or  telefaxed  comments 
on  new  applications  must  be  received 
on  or  before  December  14.  2001. 
ADDRESSES:  Written  comments  on  any  of 
the  applications  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
applications.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  The  applications  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office: 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978) 281-9200;  fax 
(978) 281-9371, 

Documents  may  also  be  reviewed  by 
appointment  in  the  Permits  and 
Documentation  Division.  Office  of 
Protected  Resources,  NMFS.  1315  East- 
West  Highwav.  Room  13705,  Silver 
Spring.  MD  20910;  phone  (301)  713- 
2289;  fax  (301)  713-0376. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits 
and  Documentation  Division.  F/PRl, 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highwav  Room  13705. 
Silver  Spring,  MD  20910,  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  apprr^pnate 

FOR  FURTHER  INFORMATJON  CONTACT:  For 
Application  File  No   482-1  b5,l    .Amy 
Sloan  or  Ruth  lohnson.  (301,  713-2289. 

For  Application  File  No.  1018-1655; 
Amv  Sloan  or  Lvnne  Barre.  (301)  713- 
2289 

SUPPLEMENTARY  INFORMATION:  The 
subiect  permits  are  requested  under^he 
authority  ot  the  Marine  .Mammal 
Protection  Act  of  1972.  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Application  File  No,  482-1653;  Dr, 
Gilbert  proposes  to  document  the  extent 
of  harbor  seal  [Phoca  vitulina) 
predations  on  the  .Atlantic  salmon 
aquaculture  induslr\  s  pen  sites  and  to 
understand  the  pattern  of  attacks  and 
the  behavior  of  seals  near  pen  sites. 
From  this  information,  non-lethal 
approaches  to  deterring  seals  will  be 
determined.  The  specific  research 
obiectives  are  (1)  to  document  the 
frequency,  pattern,  and  extent  of  seal 
depredations  at  .Atlantic  salmon 
aquaculture  farms:  (2)  to  determine  if 
this  frequencv ,  pattern,  and  extent  is 
related  to  the  number  of  seals  at  nearby 


haulout  sites  throughout  the  year:  and 
(3)  to  determine  if  repeated 
depredations  at  a  site  are  the  result  of 
the  same  seal  or  different  seals.  To 
accomplish  this  research,  seals  will  be 
captured,  marked,  sexed,  measured, 
blood  sampled,  radio-tagged,  and 
monitored  via  aerial  surveys.  Blood 
samples  from  adult  females  will  be  used 
for  pregnancy  testing.  Patterns  of 
visitation  to  the  pen  sites,  including  age 
and  sex  class,  will  be  determined. 

Application  File  No,  1018-1655:  Dr. 
Moller  proposes  to  import  biopsy    ^ 
samples  taken  from  bottlenose  dolphins 
{Tursiops  aduncus]  in  Australia.  The 
purpose(s)  of  this  project  are  (Ij  to 
examine  the  influence  of  kinship  on 
dolphin  social  relationships;  (2)  to 
assess  sex-bias  in  dispersal  patterns:  and 
(3)  to  investigate  population  genetic 
structure  of  bottlenose  dolphins  in  New- 
South  Wales.  Biopsy  samples  already 
collected  and  analyzed  in  Australia  for 
both  mtDNA  control  region  and 
microsatellites  will  be  imported  to  the 
U.S.  for  screening  at  additional 
microsatellite  loci.  Additional  biopsy 
samples  will  be  taken  in  Australia  and 
imported  to  the  U.S.  for  conducting  both 
mtDNA  and  microsatellite  analyses. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C,  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activities  proposed  are  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  these 
applications  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated   November  7.  2001. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Ser\-ice. 
(FRDo(    ni-28542  Filed  11-13-01:  8:45  ami 

BHJJNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35), 
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As^encv:  United  States  Patent  and 

Trademark  GKUv  (USPTO) 

Title  Native  .Xmerirdn  Tribal  Insignia 
Database 

Fnrm  Xumhtrls::  None. 

.-\<,'pnr\  Approval  \umber:  0651- 
onxx 

Tvpp  of  Ht'quf^st:  New  Collection. 

Biirdfn  74  hours  annually. 

Sumher  of  Respondents:  400 
responses  per  \ear. 

Avii  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  10  minutes  to  eather 
information,  prepare,  and  submit  a 
request  to  record  an  official  insignia  for 
a  federally-recognized  Native  American 
tribe  and  12  minutes  to  gather 
information,  prepare,  and  submit  a 
request  to  record  an  official  insignia  for 
a  state-recognized  Nati\e  American 
tribe. 

\'eeds  and  Cse.s  This  collet  turn  nf 
information  supports  the  estdblishment 
of  a  comprehensive  database  containing 
the  official  insignia  of  federallv-  and 
state-recognized  Nati\e  .-\merican  tribe.s. 
The  database  i,s  being  created  following 
the  L'SPJO's  completion  of  a  study  and 
report  to  the  [udiciary  Committees  of 
the  I'nited  States  .Senate  and  Hou.se  of 
Representatives  concerning  the 
protection  of  the  official  insignia  of 
recognized  tribes.  The  report 
recommended  the  creation  of  a  database 
containing  the  official  insignia  of  all 
federally-  and  state-recognized  Native 
American  tribes,  and  the  Senate 
Appropriations  Committee  directed  the 
rSPTO  to  c:omplv  with  this 
recommendation.  The  public  uses  this 
collection  to  request  entry  of  the  official 
insignia  of  their  recognized  Native 
,-\merican  tribe  into  the  L'SPTO  database 
of  official  tribal  insignia.  The  L'SPTU 
uses  the  information  collected  from  the 
public  to  determine  \vh(>ther  a 
trademark  for  which  registration  is 
sought  may  be  similar  to  an  official 
insignia  of  a  Native  American  tribe,  as 
evidence  of  what  a  Native  Americ.an 
tribe  c;onsiders  to  be  its  official  insignia 
and  address  for  correspondence'.  ,ind  to 
maintain  a  public  search  librarv 

Affected  Public:  Tribal  governments. 

Frequency:  On  occasion 

Respondent  s  Obligation  Required  to 
obtain  or  retain  benefits 

OMB  Desk  Officer:  David  Rostker, 
(202)  ,39.5-3897 

Copies  of  the  above  information 
collection  proposal  can  b^  obtained  by 
calling  or  writing  Susan  K   Brown, 
Rec;ords  C:)ffic  er.  Offic  e  of  Data 
Management,  Data  Administration 
Division,  USPTO,  Suite  310,  2231 
Cn-stal  Drive.  Washington,  DC.  20231, 
bv  phone  at  (703) 30H-7400,  or  by  e- 
mail  at  susan.brown&uspto.gov. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  December  14,  2001  to  David 
Rostker.  OMB  Desk  Officer,  Room 
10202.  New  Executive  Office  Building, 
725  17th  Street.  N\V.,  Washington,  DC 
20503. 

Datefi-  November  7.  2001. 
Susan  K.  Brown. 

Records  Officer.  I  'SPTO,  Office  of  Data 
Management.  Data  Administration  Division. 
[FR  Doc.  01-28.516  Fileci  11-13-01:  8:45  ami 

BILLING  CODE  3510-16-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit>er.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  in  Bahrain 

\    \.  '■;'»  r  rt,  M0\. 

AGENCY:  Committee  for  the 

implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits, 

EFFECTIVE  DATE:  )anuar\'  1,  2002, 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Linger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U,S 
Department  of  Commerce,  (202)  482- 
4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  US,  Customs 
website  at  http:// 
www, customs, ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa,  ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Se(  tioii  JiU4  ot  the  Agricultural 
Act  of  l<(5t,.  as  amended  (7  U.S.C,  1854): 
F.xecutiva  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  m 
Bahrain  and  exported  during  the  period 
Ianuar\'  1,  2002  through  December  31, 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  .Agreement  on 
Textiles  and  C^lothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  third  stage  uf  the  integration  of 
textile  and  apparel  products  into  the 
General  Agreement  on  Tariffs  and  Trade 
1994  wi  1  take  place  on  January  1,  2002 


{see  60  FR  21075.  published  on  May  1. 
1995],  Accordingly,  certain  previouslv 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2002  period. 

/\  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28,  2000) 
Information  regarding  the  availabilitv  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date, 

n.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .Agreements. 

Committee  for  the  Implementation  of  Textile 
.\°reements 

November  8,  2001 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U,S.C,  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
l'rugua\  Round  .\greement  on  Textiles  and 
Clnthing  (.\ TC),  you  are  directed  to  prohibit, 
effective  on  lanuary  1,  2002.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  sill;  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
|;muary  1,  2002  and  t'xiending  through 
December  31,  2002,  in  excess  of  the  following 
levels  of  restraint: 
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Category  Twelve-month  restraint  limit 


63.720,503  square  meters 
equivalent 


Group  I 
237.  239pt  \ 

331  pt?, 

332-336 

338  339 

340-342. 

345,  347. 

348  351. 

352 

359pt  -' 

433-436. 

438   440. 

442-448 

459pt  ■' 

631  pt 

633-636 

638  639, 

640-647. 

648.  651, 

652. 

659pt v^,  and 

852,  as  a 

group 
Subieveis  in 

Group  I 
338  339  885  448  dozen 

340  640  ,  424  822  dozen  of  A-tiich  not 

more  than  318  616  dozen 
shall  be  m  Categones 
340- Y' 640- Y  ' 


239pt 

(diapers) 

33ipt  all  HTS 
6116  104810 
611692  6410 
6116  92  6440 

6116  92  7470 
and  6116  99  95 

359pt     all  HTS 

6117  10  5010 
6204  22  1000 
6406  99  1 550 

6505  90 


only     HTS     number 


numt>ers  except 
6116  105510 

.  6116  92  6420 
6116  92  7450 
6116  92  8800 

10 

numbers  except 

-  6117  20  9010 
6212  90  0010 
6505  90  1525 

2060      and 


'  Category 

6209  20  5040 

•'  Categon, 
6116  10  1720 
6116  107510 
6116  92  6430 
6116  92  7460 

6116  92  9400 
'Category 

6115  198010 
6203  22  1000 
6214  90  0010 
6505  90  1 540 
6505  90  2545 
'  Category 

6115  19  8020 

6117  20  9020 

6405  20  6030 

6406  99  1 505 
~  Category 

6116  10  1730 
6116  10  7520 
6116  99  4800 

6116  99  9530 
'^Categon/ 

6115  11  0010 

6117  20  9030 
6214  40  0000 
6406  99  1540 

'  Category 
6205  20  2015 
6205  20  2050 
640Y      only 
6205  30  202C 
6205  30  2060 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bodv, 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  Of  tober  11.  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 


459pt  all  HTS  numbers  except 
6117101000  6117102010 
6212  90  0020  6214  20  000C 
6405  20  5060      6405  20  609C 

and  6406  99  1 550 

631  pt     all  HTS  numDers  except 

6116  10  4820     6116  10  5520 

6116  93  8800,    6i  16  93  9400 

6116  99  5400  and 

659pt     ail  HTS  numbers  except 

6115  122000     6117  102030 

62 1 2  90  0030     621 4  30  OOOC 

6406  99  1510  and 

340-Y      only     HTS     njmt)ers 

6205  20  2020.    6205  20  2046 

and    6205  20  2060     Categorv 

HTS     numbers     6205  30  2010 

6205  30  2050  and 


products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
Agreement  on  Tariffs  and  Trade  1994  on 
lanuary  1.  2002  (listed  in  the  Federal  Register 
notice  published  on  May  1.  1995.  60  FR 
21075)  which  are  exported  during  2001  shall 
be  charged  to  the  applicable  2001  limits  to 
the  extent  of  any  unfilled  balances.  After 
lanuary  1,  2002.  should  those  2001  limits  be 
filled,  such  products  shall  no  longer  be 
charged  to  any  limit. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  oi  5 
U,S.C,  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
.Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  Doc.  01-28507  Filed  11-13-01:8:45  ami 

BILLING  CODE  SS'O-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Bulgaria 

\    w  ••:;>er  8,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  Ia.'^uar\  1    2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
.•\pparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
call  (202]  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.go\    For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  .Apparel  website  at  http:// 
otexa  ita  doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Set;tion  204  of  the  .Agricultural 
Ac-t  of  lO.ifi,  as  amended  (7  U.S.C,  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bulgaria  and  exported  during  the  period 


)anuar>-  1.  2002  through  December  31, 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC), 

In  the  letter  published  belov\'.  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000), 
Information  regarding  the  availabilitv  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date 

D.  Michael  Huli  hinson. 

Acting  Chairman.  Committee  for  the 

Implementation  "<  T--^  ''''■  .Agreements 


mplementation  of  Textile 


Committee  for  the 
Agreements 

Novembers,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasun ,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  .\r\  of  1956.  as 
amended  (7  U.S.C,  1854):  Executive  Order 
11651  of  March  ,1,  1Q72,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  diret:led  to  prohibit, 
effective  on  lanuary  1.  2002,  entry  into  the 
I'nited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  beginning  on 
lanuary  1.  2002  and  extending  through 
December  31 .  2002,  in  excess  of  the  following 
levels  of  restraint: 


Category 


Twelve-month  limit 


410/624 


433 
435 
442 
444 
448 


3.682,477  square  me- 
ters of  wtiicti  not 
more  than  894  949 
square  meters  shall 
be  in  Category  410 

14,501  dozen 

26.106  dozen. 

16,917  dozen 

79  177  numtjers. 

29.879  dozen 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  c:ategories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  27,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
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products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrv  ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  enlr\-  for  consumption  into  the 
Conmionwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hulc:hinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  I)r,(    m-:'R5nR  Filed  11-13-01  8:45  am] 

BILUNG  CODE  3510-Ofl-S 


COMMITTEE  FOR  THE 
IMPLEMEf^ATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Colombia 

November  8.  2001. 

AGENCY:  Committei'  f(ir  the 

Implementation  of  Textile  .Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 
Commissinnor  of  Customs  establishing 

limits 


EFFECTIVE  DATE:  lanuarv  1.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

L'nger.  InterndtHjnal  Trade  Specialist. 
Office  of  Te.xtiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)482- 
4212   For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  eac  h  Customs  port,  call  (202) 
927-5H.5().  or  refer  to  the  U.S.  Clustoms 
website  at  http:// 
www  customs  ustreas  gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  f  )ffi(  e  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.\uthorily:  Sec  lion  204  of  the  Agricultural 
Ad  lit  l'^^^.,  as  amended  (7  U.S.C,  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended 

The  import  restraint  limits  for  textile 
products,  produced  or  manufac:tured  in 
Colombia  and  exported  during  the 
period  lanuarv  1.  2002  through 
December  .31.  2002  are  based  on  limits 
notified  to  the  Textiles  Mcmitorint;  Bodv 
pursuant  to  the  Uruguay  Round 
Agretiment  on  Textiles  and  Clothing 
(ATC), 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 


Commissioner  of  Customs  to  establish 
the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28,  2000), 
Information  regarding  the  2002 
CORREkXTlON  will  be  published  in  the 
Federal  Register  at  a  later  date. 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 

Imphmentdtion  nfTfxtilf  A^rrt-mfnls 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  8.  2001, 

Commissioner  of  Customs. 
Departm^t  of  the  Treasury.  Washington.  Di'. 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  th^  Agricultural  Art  of  1956,  as 
amended  (7  U.SC,  1854);  Executive  Order 
11651  ofKlarch  3.  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  0n  January  1,  2002,  entry  into  the 
United  Stetes  for  consumption  and 
withdrawtil  from  warehouse  for  consumption 
of  cotton  and  wcx)l  textile  products  in  the 
following; categories,  produced  or 
manufactured  in  Colombia  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2002  and  extending  through 
December  31,  2002,  in  excess  of  the  following 
restraint  limits: 


.Acting  Chairman.  Committee  for  the 
laiplementation  of  Textile  .Agreements. 
|FR  Doc.  01-28509  Filed  11-13-01:  8:45  am] 
BILUNG  CODE  3510-O«-S 


Category 

Twelve-month  restraint 
limit 

315 f 

34  899  1 54  square 

443   

meters 
136  684  numt}ers 

The  lint  its  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  tie  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  27,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
t)een  exhausted  by  previous  entries,  such 
products  jshall  be  charged  to  the  limits  set 
forth  in  tliis  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincer«ly, 
D.  Michael  Hutchinson. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Charges  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Pakistan 

Novembers.  2001 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
import  charges. 

EFFECTIVE  DATE:  November  14.  2001, 

FOR  FURTHER  INFORMATKDN  CONTACT:  Ross 

Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  US,  Customs 
website  at  http://w\vw, customs, gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa,ifa,doc,gov, 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 
,A(  t  of  1956,  as  amended  (7  U,S,C,  1854); 
Exec  utive  Order  11631  of  March  3.  1972,  as 
amended. 

In  response  to  a  request  bv  the 
Covernment  of  Pakistan  regarding 
differences  in  calculation  of  the  quantity 
of  import  charges  between  Pakistan 
authorities  and  the  US  Custcims 
Service  for  the  1998,  1999,  and  2000 
agreement  years,  CITA  is  adjusting 
import  charges  to  certaincategories  for 
the  2001  agreement  year, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000),  Also 
see  65  FR  66972,  published  on 
November  8,  2000. 
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D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implemi'nidtion  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  9,  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasurv.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2.  2000.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  2001  and  extends  through 
December  31,  2001, 

Effective  on  November  14,  2001,  you  are 
directed  to  deduct  the  following  quantities 
from  the  charges  to  the  year  2001  limits  for 
Pakistan; 


Category 

Amount  to  be  De- 
ducted 

331/631  

338 

340'640      

39  233  dozen  pairs 
41.325  dozen 
3  71 1  (iozen 

347  348  

351  651  

21,038  dozen 
5  067  dozen 

360 

361  

363 

369-F  36&-P  

152,355  numbers 
21 1 ,663  numtics 
2,051  331  numbers 
139,653  kilograms 
27  152  kilograms 
2,794  Qozen 
48,457  kilograms 
183  840  kilograms 

369-S    

647  648  

666-P    

666-S   

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D,  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
\VR  Doi  .01-2ar,2.^i  Filed  11-9-01;  3:58  pm) 
BILUNG  CCX)E  3510-DR-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Ser\ice 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Ser\-ice  (hereinafter 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 


agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)(44 
U.S.C.  3506(c)(2)(A)),  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format. 
reporting  burden  (time  anci  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
proposed  revision  of  its  Forbearance 
Request  Form  (0MB  #3045-0030)  and 
Interest  Accrual  Form  (0MB  #3045- 
0053), 

Copies  of  the  forms  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  address  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  Ianuar>  14    2002, 

The  Corporation  is  particiularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
techncilogical  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses, 

ADDRESSES:  Send  comments  to 
C Corporation  for  National  and 
C^.ommunity  Ser\'ice.  National  Service 
Trust,  Mr  Bruce  Kellogg,  1201  New 
York  Ave.,  NVV,.  Washington,  DC, 
20525. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Bruce  Kellogg,  I  202;  606-5000,  ext,  526, 
SUPPLEMENTARY  INFORMATION: 

Background 

After  completing  a  period  of  national 
senice  in  an  AmeriCorps  project,  an 
AmeriCorps  member  receives  an 
"education  award"  that  can  be  used  to 
make  a  pa\ment  towards  a  student  loan 
or  pay  for  post -secondary  educational 
expenses  This  award  is  an  amount  of 


money  set  aside  in  the  member  s 
"account"  in  the  National  Service  Trust 
Fund.  Members  have  seven  vears  in 
which  to  draw  against  any  unused 
balance. 

By  law,  during  the  period  of  time  the 
-■KmeriCorps  members  are  participating 
in  national  service,  they  are  eligible  for 
a  postponement  (a  forbearance)  on  the 
repayment  of  any  qualified  student  loan 
they  have.  The  purpose  of  the 
postponement  is  to  temporarilv  suspend 
their  obligation  to  make  loan  payments 
w-hile  they  are  earning  a  minimal  living 
allowance  in  their  national  ser\'ice 
position.  Interest  continues  to  accrue 
during  this  period,  but  payments  are  not 
required. 

Also,  the  Corporations  enabling 
legislation  requires  that  it  pay,  on  behalf 
of  AmeriCorps  members,  all  or  a  portion 
of  the  interest  that  accrues  during  their 
service  period,  if  their  loans  were  in 
forbearance  during  their  service  and  if 
they  successfully  complete  their  terms 
of  ser\'ice.  For  an  AmeriCorps  member 
who  serves  in  a  full-time  term  (which 
includes  ser\'ing  a  minimum  of  1700 
hours)  for  a  year  or  less,  the  Corporation 
will  pay  all  of  the  interest  that  accrued. 
For  a  person  who  serves  in  anything  less 
than  a  full-time  term,  the  percentage  of 
accrued  interest  the  Corporation  pavs  is 
determined  by  a  formula  included  in  the 
Trust's  regulations  The  legislative 
intent  for  paying  the  interest  is  to  keep 
the  AmeriCorps  members'  qualified 
student  loan  debts  from  increasing 
during  their  serv'ice  period. 

Current  .\ction 

Two  forms  with  two  separate  sets  of 
circumstances  are  being  addressed  bv 
this  Federal  Register  notice.  Each  form 
will  be  individually  discussed  below. 

A.  Forbearance  Request  for  National 
Ser\'ice  Form— Renewal  I OMB  *3045- 
0030) 

Currently,  .\meriCorps  members  use 
an  OMB-approved  form  entitled 
Forbearance  Request  for  National 
Sen'ice  to  obtain  certification  that  they 
are  in  an  approved  national  ser\'ice 
position.  The  form  also  ser\'es  as  the 
borrower's  official  request  to  the  loan 
companies  for  forbearance.  Since 
forbearance  is  granted  bv  the  loan 
holder  and  not  the  Corporation,  the 
form  requests  of  the  loan  holder  that  a 
forbearance  be  approved  for  the  national 
service  The  Corporation's  role  is  to 
verif\  that  the  borrower  is  an 
.•\meriCorps  member  and  is  eligible  for 
this  mandatory  forbearance  on  qualified 
student  loans  .\n  .\meriCorps  member 
completes  one  part  of  the  form  and 
sends  it  to  the  office  of  the  National 
Service  Trust  The  Trust  provides 
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written  verification  that  the  borrower  is 
in  an  approved  national  service 
position,  then  forwards  the  form  to  the 
loan  holder  at  the  address  provided  by 
the  .AmeriCorps  member.  The  loan 
holder  uill  a(  t  upon  the  request. 

This  form  h.is  !)een  adopted  by  many 
of  the  lartjiT  l^.m  holders  (e.g..  Sallie 
Mae)  and  i>  given  to  their  borrowers 
with  the  loan  holdiTs'  own  logos  at  the 
top  of  the  form    Indeed,  the  form  was 
originally  developed  with  the  assistance 
of  Sallie  Mae  and  representatives  of 
several  student  loan  associations. 
Having  a  separate  form  for  forbearance 
based  on  ,'\meriC>)rps  service  clearly 
distinguishes  it  from  forbearance 
requests  based  on  one  of  the  other 
conditions  for  which  a  borrower  may  be 
(eligible  (eg.,  military  service, 
employment  in  certain  low  income 
areas,  student  status). 

Several  other  loan  holders  have 
chosen  to  modify  their  own  existing 
forbearance  request  forms  by  including 
an  additional  option — "AmeriCorps 
service"  or  "national  ser\ice"  — to  the 
choices  already  available.  The 
Corporation  verifies  national  service 
participation  using  all  types  of  forms 
presented  to  it.  on  a  loan  holder's 
unique  form  as  well  as  the  OMB 
approved  form. 

The  form  needs  some  minor  revisions 
to  clarifv  certain  sections  and  to 
facilitate  processing  of  the  information. 
First,  to  df'lete  an  extra  box  for  the  SSN; 
then,  to  reduce  the  amount  of  text  in 
bold  type,  add  a  statement  of  purpose  to 
the  member's  section,  identify  the 
service  dates  as  mandatory,  limit  the 
form  to  a  single  loan  holder  each,  and 
add  the  Ndtional  Servi(  i'  Trust's  toll-free 
number 

The  (lorporation  seeks  to  continue 
Using  this  particular  form,  albeit  in  a 
revised  version  This  is  a  voluntary 
form   It  is  one  wav  to  provide 
verification  to  a  loan  holder  that  one  of 
Its  borrowers  is  eligible  for  the 
mandatory  forbearance,  at  the  same  time 
allowing  the  borrower  to  request  the 
forbearance  from  the  loan  company.  The 
Corporation  will  continue  its  policy  of 
verifying  AmeriCorps  participation  on 
any  form  the  loan  holder  wishes  to  use. 
The  current  form  is  due  to  expire  March 
:^1.  2002. 

Type  of  Rpvipw:  Renewal. 

Agency:  Corporation  for  National  and 
CommunitN'  Service. 

Titlf  Forbearance  Request  for 
National  Service. 

OMB  \umher:  3045-U(JJ0. 

Agency  Sumher:  None. 

Affected  Ptiblii :  AmeriCorps 
participants  and  the  holders  of  their 
qualified  student  loans. 

Total  Respondents:  6,500  annually. 


Frequency:  Average  of  once  per  year 
per  loan. 

Average  Time  Per  Response:  One 
minute  for  the  AmeriCorps  member  to 
complete  the  form. 

Estimated  Total  Burden  Hours:  108 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

B.  Interest  Accrual — Renewal  (OMB 
#3045-01053) 

The  Corporation  pays  all  or  a  portion 
of  the  interest  that  accrues  during  a 
period  of  national  service  for  those  who 
successfully  complete  their  service  and 
have  had  their  loans  in  forbearance 
during  the  service.  Using  the  current 
form.  AmeriCorps  members  complete 
the  top  section  and  indicate  their  dates 
of  service.  Then  they  mail  the  form  to 
the  loan  holder  who  indicates  the  total 
amount  of  interest  that  accrued  during 
the  service  period,  or  indicates  a  daily 
accrual  rate.  The  loan  holder  also  adds 
the  addrpss  where  the  payment  should 
be  sent  and  returns  the  form  to  the 
National  Service  Trust.  When  the 
Corporation  receives  this  information,  it 
is  reviewed  for  accuracy  and  is  either 
paid  or  returned  to  the  loan  holder  or 
lender  for  additional  information. 

The  revisions  address  the  most 
common  causes  for  delays  in  processing 
interest  payments.  The  changes  modify 
the  title  for  consistency,  reduce  the 
number  nf  days  prior  to  completion  of 
service  for  submitting  the  form,  delete 
an  extra  box  for  the  SSN.  more  clearly 
identify  the  member's  address 
information,  identify  the  service  dates 
as  essential,  request  loan  tvpe 
information  and  if  more  than  one  loan 
is  cited  loan  numbers,  more  clearly 
identify  the  space  for  grace  period 
information,  request  the  lender's 
address  be  complete  and  legible,  add  to 
the  lender's  certification  a  statement 
that  the  loans  cited  are  in  forbearance, 
and  add  a  space  for  the  lender's  fax 
number.  The  current  form  is  due  to 
expire  March  31.  2002. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Interest  Accrual  Form. 

OMB  Number:  30045-0053, 

Agency  Sumher:  None, 

Affected  Public:  AmeriCorps  members 
and  the  holders  of  their  qualified 
student  loans. 

Total  Respondents:  6,500  annually. 

Frequency:  Average  of  once  per  year 
per  loan. 

Average  Time  Per  Response:  Three  (3) 
minutes,  total  (one  minute  for  the 
AmeriCorps  member  to  complete  the 


form,  and  two  (2)  minutes  for  the  loan 
holder). 

Estimated  Total  Burden  Hours:  325 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
tliis  notice  will  be  summarized  and/or 
included  in  the  request  for  (Jffice  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  6.  2001. 
Charlene  R.  Dunn. 
Director.  Xational  Senice  Trust 
!FR  Do(  .  01-2842,1  Filed  11-13-01;  8:45  ami 

BILLING  CODE  6050-tS-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
14. 2002 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Papenvork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  .?5)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests,  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutor\-  obligations.  The  Leader. 
Ret^ulator\'  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
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public  comment. The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues;  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  en  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  November  7.  2001. 
)ohn  Tressier, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  Reinstatement. 

Title:  Federal  Direct  PLUS  Loan 
Application  and  Promissory  Note. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses;  162,915. 

Burden  Hours;  81,458. 

Abstract:  This  form  is  the  means  by 
which  an  individual  applies  for  and 
agrees  to  repay  a  Federail  Direct  PLUS 
Loan. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http:,//edicsweb. ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Mar\land 
Avenue.  S\V.,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651    Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMGfi ed.gov  or  faxed  to 
202-708-9346.  Please  specif>  the 
complete  title  of  the  information 
collection  when  making  vour 
request. Comments  regarding  burden 
and/or  the  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 
Joe  Schubart^ed  gov  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339 

|FR  Do(    01-28422  Filed  11-13-01:  8:45  ami 

BaUNC  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader.  Regulator)- 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
14.2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  pro\'ide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulat(jr\'  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summarv'  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collec:tion  nec:essar>  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  7.  2001. 
John  Tressier. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review  Extension 

Title:  Safe  and  Drug-Free  Schools  and 
Communities  Act  of  the  Governor's 
Report  Forms. 

Frequency:  Annually. 


Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours;  2,240. 

Abstract:  Section  41 1 7  of  the  Safe  and 
Drug-Free  Schools  and  Communities 
Act  (SDFSCA)  requires  state  chief 
executive  officers  to  submit  to  the 
Secretary'  on  a  triennial  basis  a  report  on 
the  implementation  and  outcomes  of 
Governor's  SDFSCA  programs.  ED  must 
report  to  the  President  and  Congress 
regarding  the  national  impact  of 
SDFSCA  programs. 

Requests  for  copies  of  the  proposed 
information  collection  request  ma\'  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCl6.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specifv'  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Jacqueline  Montague  at 
(202)  708-5359  or  via  her  internet 
address  JackJe.Montague%ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339, 

PR  Doi    n--:8450  Filed  11-1.3-01;  8:45  ami 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Leader.  Regulator)' 
Information  Management  Group.  Office 
of  the  ("hief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 

14.  2nn: 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  (JMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
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parti(i[)atii)n  in  the  approval  process 
woulci  defeat  th>'  purpose  of  the 
infurniation  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  anv  agencv's  ability  to  perform  its 
statutor\'  obligations.  The  Leader. 
Regulatorv  information  Management 
Group,  (Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB,  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  (jf  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessarv  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  qualitv.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

n,it..,l   Novembers,  2001, 

|ohn  Irsssier, 

Luadfr.  Regulatory  Information  Management. 
Officf  ofthi'  C.hirf  Information  Officer. 

Student  Financial  A.ssi.stance 

Type  of  Review.  Reinstatement, 

Title:  Endorser  Addendum  to  Federal 
Direct  PEL'S  Loan  Applic:ation  and 
Promisson.'  Note. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  40,729. 

Burden  Hours:  20.365 
.■\l)stnut:  If  an  applicant  for  a  Federal 
Direct  PLUS  Loan  is  determined  to  have 
an  adverse  credit  history  and  obtains 
and  endorser,  this  form  is  th(>  means  bv 
w  hich  an  endorser  agrees  to  repav  the 
loan  if  the  borrower  does  not  repay  it. 
Rec}uests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http/Zedicsweb. ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Marvland 
.•\\enue,  S\V  ,  Room  40.S0,  Regional 
Office  Building  J.  Washington,  DC 
20202-4651.  Reque.sts  mav  also  be 


electronically  mailed  to  the  internet 
address  OCIC),RIMG@ed,gov  or  faxed  to 
202-708-9346,  Please  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Ioe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc,  01-28451  Filed  11-13-01;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  Energy 

(DOE)  has  submitted  the  proposed 
collection  of  information  described  in 
this  Notice  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub, 
L,  104-13,  44  U.S.C.  Chapter  35.)  On 
December  13.  1999.  DOE  published  a 
Notice  of  Proposed  Rulemaking  that 
calls  for  regulations  to  implement 
standards  and  test  procedures  for 
commercial  heating  and  air- 
conditioning  equipment  (64  FR  69598), 
The  proposed  rule  contained  collections 
of  information  required  for 
manufacrturers'  certification  to  DOE  that 
their  products  comply  with  the 
applicable  energy  efficiency  standards. 
OMB  is  particularly  interested  in 
receiving  public  comments  that 
evaluate:  (1)  Whether  the  proposed 
collection  of  information  is  necessary, 
(2)  The  accuracy  of  DOE's  estimate  of 
the  burden  of  the  proposed  information 
collection,  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond, 

DATES:  Comments  regarding  this 
collection  must  be  received  on  or  before 
December  14,  2001,  If  you  anticipate 
that  you  will  be  submitting  comments, 
but  find  it  difficult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
please  advise  the  OMB  Desk  Officer  of 
your  intention  to  make  a  submission  as 
soon  as  possible.  The  Desk  Officer  may 


be  telephoned  at  (202)  395-7318.  In 
addition,  please  notify  the  DOE  contact 
listed  in  this  Notice. 
ADDRESSES:  Address  comments  to  the 
DOE  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Room  10102. 
725  17th  Street.  NW,.  Washington.  DC 
20503.  (Comments  should  also  be 
addressed  to  Su.san  L.  Frey.  Director, 
Records  Management  Division,  Office 
the  Deputy  Associate  CIO  for  Cyber 
Security.  Office  of  the  Chief  Information 
Officer.  U.S.  Department  of  Energy. 
Germantown.  MD  20874-1290.  and  to 
Cvrus  Nasseri.  Office  of  Energy 
Efficiency  and  Renewable  Energv  (EE- 
41).  1000  Independence  Ave..  SW.. 
Washington,  DC  20585.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  Department's 
Paperwork  Reduction  Act  Submission 
and  other  information  should  be 
directed  to  Cyrus  Nasseri,  Office  of 
Energy  Efficiency  and  Renewable 
Energv  (EE-41).  1000  Independence 
Ave,,  SW.  Washington.  DC  20585;  (202) 
586-9138;  ore-mail  to 
Cyrus.Sasseri@ee.doe.gov. 

SUPPLEMENTARY  INFORMATION:  This 
package  contains:  (1)  OMB  So.:  1910- 
New;  (2)  Package  Title:  10  CFR  Part 
431-Test  Procedures  and  Certification 
Requirements  for  Manufacturers  of 
Commercial  Heating  and  Air- 
conditioning  Equipment;  (3)  Type  of 
request:  New  Collection;  (4)  Purpose: 
This  information  will  require 
manufacturers  to  maintain  records  to 
support  their  certification  of  the  energy 
efficiency  of  commercial  heating  and 
air-conditioning  equipment;  (5) 
Respondents:  124  manufacturers  of 
commercial  heating  and  air- 
conditioning  equipment;  (6)  Estimated 
Sumher  nf  Burden  Hours:  31.000. 

Statutory  Authority:  F'ub.  L.  104-i;i.  44 
U.S.C.  Chapter  35. 

issued  in  Washington.  DC.  on  November  5, 
2001. 

Susan  L.  Frey, 

Director.  Records  Management  Division. 
Office  of  Records  and  Business  .Management. 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  01-28453  Filed  11-13-01;  8:45  am) 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy, 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry-  Advisory  Board 
(lAB)  to  the  International  Energy 
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Agency  (TEA)  will  meet  on  November 
20.  2001.  at  the  headquarters  of  the  lEA 
in  Paris.  France  in  connection  with  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ) 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M,  Bradley.  Assistant  General 
Counsel  for  International  and  National 
Security  Programs.  Departiiient  of 
Energv.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  202-586- 
6738, 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  252(c)(l)(A){i) 
of  the  Energv  Policv  and  Conservation 
Act  (42  U,S.C,  6272(c)(l)(A)(i))  (EPCA). 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industrv  Advisor)' 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  lEA.  9.  rue  de  la 
Federation.  Paris.  France,  on  November 
20.  2001.  beginning  at  approximately  9 
a,m.  The  purpose  of  this  notice  is  to 
permit  attendance  by  representatives  of 
L'  S,  company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ).  which  is 
scheduled  to  be  held  at  the  lEA  on 
November  20.  including  a  preparatory- 
encounter  among  company 
representatives  from  approximately  9 
a.m.  to  9:15  am. 

The  Agenda  for  the  preparatory 
encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  SEQ's  Agenda. 
The  Agenda  for  the  SEQ  meetmg  is 
under  the  c:ontrol  of  the  SEQ,  It  is 
expected  that  the  SEQ  will  adopt  the 
following  Agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  the  Summar\-  Record  of 

the  102nd  Meeting 

3.  lEA  Response  Plan:  Follow-up 

4.  The  SEQ  Program  of  Work 

— Draft  Program  of  Work  and  Budget 
for  2002 

5.  Update  on  Compliance  with 

International  Energy  Program  (lEP) 
Stockholding  Commitments 

6.  Unavailable  Stocks 

7.  Emergency  Response  Procedures 

— Transition  from  CERM  (Coordinated 
Emergency  Response  Measures)  to 
lEP  Measures 

8.  Oil  Market.  Policy  and  Legislative 

Developments  in  Member  Countries 
— Accession  of  Korea 
— lapan 
—Others 

9.  The  Current  Oil  Market  Situation 

— Report  on  the  Oil  Market  Situation 

10.  Current  lAB  Activities 

11.  Emergency  Response  Training  and 

Simulation  Exercise 
— Progress  Report  on  the  Emergency 


Response  Training 

SimulationExercise  2002  (ERE  2) 

12.  joint  SEQ/SLT  (Standing  Group  on 

Long-Term  Cooperation)  Seminar 
—joint  SEQ/SLT  Inter-hiels 
Workshop 

13.  lEA  Word  Energy  Outlook  2001: 

Insights 

14.  Oil  Security  Developments  in  Non- 

Member  Countries  and 

International 
Organizations 
— Developments  in  Poland  and 

Slovakia 
— Report  on  China 
— Stockholding  Agencies:  ACOMES 
—Report  on  ASEAN  and  APERC 

Meeting.  Bangkok 
— Report  on  the  Seminar  on  OPEC 

and  Global  Energy  Balance 
— (Jther  Initiatives  and  Events 

15.  Emergency  Data  and  Related  Issues 

for  Information 
— Emergency  Reser\e  and  Net  Import 

Situation  of  lEA  Countries  on  Julv 

1.2001 
— Emergency  Reser\e  Situation  of  lEA 

Candidate  Countries  on  lulv  1.  2001 
—Monthly  Oil  Statistics  Iuly'2001 
— Base  Period  Final  Consumption 

2Q2OO0  2Q2001 
— QOF-4Q2001 
— Update  of  Emergency  Contacts  List 

16.  Other  Business 

— Dates  of  Next  Meetings:  March  12- 
15, 2002;  June  25-27, 2002 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energv  Policv  and  Conservation 
Act  (42  U.S.C,  6272(c)(l)(A)(ii)).  this 
meeting  is  open  only  to  representatives 
of  members  of  the  lAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy.  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office. 
Committees  of  Congress,  the  lEA,  and 
the  European  Commission,  and  invitees 
of  the  lAB,  the  SEQ,  or  the  lEA. 

Issued  in  Washington.  DC.  November  7. 

2001 

Lee  Liberman  OUs, 
General  Counsel. 

[FR  Doi    01-284^4  Filed  11-13-01;  8:45  ami 

HLUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management;  Site  Recommendation 
Consideration  Process — 
Announcement  of  Supplemental  Public 
Comment  Period 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy, 

ACTION:  Notice  of  a  supplemental  public 

comment  period  on  supplemental 


information  regarding  the  Yucca 
Mountain  site  recommendation 
consideration  process, 

SUMMARY:  The  Department  of  Energy 
(the  Department)  announces  a 
supplemental  public  comment  period 
regarding  the  consideration  of  a  possible 
recommendation  of  the  Yucca  Mountain 
by  the  Secretan*'  of  Energy,  This 
supplemental  public  comment  period  is 
being  offered  to  afford  the  public  an 
additional  opportunity  to  comment  on 
information  that  was  not  available 
during  the  comment  period  that  ended 
on  October  19,  2001. 
DATES:  The  30  day  comment  period 
bemn-  today  and  closes  on  December 
14, 200 1 

ADDRESSES:  Written  comments  should 
be  addressed  to  Carol  Hanlon.  U,S, 
Department  of  Energy.  Yucca  Mountain 
Site  Characterization  Office  (M/S  #205). 
P  O  Box  364629.  North  Las  Vegas, 
Nevada,  89036-8629.  Supplementary 
analyses  and  updated  technical 
information,  in  the  form  of  contractor 
repcjrts,  are  available  on  the  Internet  at 
mM*  vmp.go*-  or  also  can  be  obtained  bv 
calling  l-«00-967-3477 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energv ,  Offic  e  of  Civilian 
Radioactive  Waste  Management,  ^'ucca 
Mountain  Site  Characterization  Office. 
(M/S  #025).  P.O.  Box  364629,  North  Las 
Vegas.  Nevada  89036-8629,  1-800-967- 
3477 

SUPPLEMENTARY  INFORMATION:  Today  the 
Department  announc  e^  a  .30-dav 
supplemental  comment  period 
regarding  possible  site  recommendation 
of  >uc  ca  Mountain  as  a  geologic 
repositfirv 

In  a  Federal  Register  Notice  of 
October  5.  2001.  (66  FR  51027),  the 
Secretar\'  indicated  that  there  would  be 
a  later  public  involvement  opportunity 
closer  to  the  decision  time  on  a  possible 
Yucca  Mountain  site  recommendation. 
the  scope  of  which  would  be  focused 
exclusively  on  issues  that  could  not 
have  been  raised  in  the  comment  period 
which  ended  on  October  19.  2001.  This 
notice  announces  the  beginning  and 
closing  of  that  opportunity  for  public 
involvement. 

Since  the  close  of  the  public  comment 
period  on  October  19.  2001.  the 
Department  has  completed  preparation 
of  supplemental  analyses  acidressing.  to 
the  extent  necessarv'.  changes  from  the 
proposed  to  the  final  regulations  of  the 
Environmental  ProtectKin  Agency  (EPA) 
establishing  public  health  and  safety 
standards  for  a  repository'  at  Yucca 
Mountain.  40  CFR  part  197.  and  of  the 
Nuclear  Regulator.'  Commission  (NRC) 
establishing  licensing  regulations  for 
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such  a  repository.  10  CFR  part  63.  The 
1"P.\  issued  its  final  reoulations  on  lune 
1  i,  2001  (b6  FR  32074);  the  NRC 
finalized  its  regulations,  with 
conforming  changes  to  implement  the 
final  EPA  public  health  and  safety 
standards,  on  November  2,  2001  (66  FR 
55732).  Following  issuance  of  10  CFR 
part  63.  the  Department  finalized  its 
regulation,  10  (^FR  part  963.  establishing 
guidelines  for  the  Secretary  to 
determine  the  suitability  of  the  Yucca 
Mountain  site.  Those  final  DOE 
regulations  have  been  promulgated  in  a 
separate  part  of  today's  Federal 
Register 

in  addition  to  the  supplemental 
analyses  described  above,  the 
Department's  site  characterization  work 
has  continued  since  publication  of  the 
Science  unci  Enfiineerin^  Report  (S&ER). 
and  the  Preliminary-  Site  Suitability 
Evaluation  (PSSE),  The  Department  has 
prepared  a  report  to  reflect  this  updated 
technical  and  scientific  information 
completed  since  publication  of  the 
S&ER  in  May  2001. 

The  supplementary'  analyses  and 
updated  tec:hnical  information 
documents  referenced  above,  in  the 
form  of  contractor  reports,  are  available 
on  the  Internet  at  ^^^^\^v^'mp.go\■  or  also 
can  be  obtained  by  calling  1-800-967- 
3477.  These  documents  are  entitled  as 
follows: 

(i)  Total  System  Performance 
Assessment — Analyses  for  Disposal  of 
Commercial  and  DOE  Waste  Inventories 
at  Yucca  Mountain-Input  to  the  Final 
Environmental  Impact  Statement  and 
Site  Suitability  Evaluation:  Bechtel 
SAIC  Company.  LLC  (September  17, 
2001 1: 

(ill  TSPA  Sensitivity  Analyses  for 
Final  Regulations;  Bechtel  SAIC 
Company.  LLC  (November  2001):  and, 

I'iii)  Technical  I'pdate  Impact  Letter 
Report;  Bechtel  SAIC  Company.  LLC 
(November  2001), 

Additicmal  information  on  the 
Civilian  Radioacti\H  Waste  Management 
program  may  be  obtained  at  the  Yucca 
Mountain  web  site  at  ^^^\^v^^np.gov  or 
by  calling  1-800-967-3477. 

Issued  in  VVastiington.  DC;  on  Novemtjer  8, 
2001 

Lake  H,  Barrett. 

A(tm<i  Din-i  tf)r 

IFR  Doc,  01-28649  Filed  11-13-01;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 
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Proposed  Renewal  of  Information 
Collection  and  Request  for  Comments 

\i  wmbar  7,  20Ui, 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Request  for  Office  of 

Management  and  Budget  to  renew 

information  collection  and  request  for 

comments, 

SUMMARY:  The  Federal  Energy 
Regulator*'  Commission  (Commission)  is 
providing  notice  of  a  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  renewal  of  the  Commission's 
May  1 1 ,  2001  request  for  a  collection  of 
information  in  connection  with  the 
California  electricity  markets,  and  is 
soliciting  public  comment  on  that 
information  collection. 
DATES:  Comments  are  requested  on  or 
before  ianuarv'  6,  2002, 
addresses:  Send  comments  to:  (1) 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Cl-1 ,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Washington.  DC  20426, 
Mr.  Miller  may  be  reached  by  telephone 
at  (202)  208-1415  and  by  e-mail  at 
mike. miller@ferc.fed. us:  and  (2)  Amv 
Farrell.  FERC  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202  NEOB,  725  17th  Street 
NW,.  Washington,  DC  20503.  Ms,  Farrell 
may  be  reached  bv  telephone  at  (202) 
395-7318  or  bv  fax  at  (202)  395-7285. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Fischer.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
rommission.  (202)  208-2103. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Power  Act  directs  the 
Commission  to  ensure  just  and 
reasonable  rates  for  transmission  and 
wholesale  sales  of  electricity  in 
interstate  commerce.  See  16  U.S.C. 
824e(a).  To  enable  the  Commission  to 
fulfill  this  duty,  the  Federal  Power  Act 
also  authorizes  the  Commission  to 
conduct  investigations  of,  and  collect 
information  from,  public  utilities.  See 
16  U.S.C.  825,  825c,  825f,  and  825j. 
Commission  staff  has  been  investigating 
the  California  electricity  market,  which 
in  late  2000  and  early  2001  was  in  a 
state  of  emergency  with  prices  at 
extremely  high  levels  and.  on  some 
days,  rotating  blackouts. 

One  of  the  likely  reasons  for  the  high 
prices  was  forced  and  scheduled 


outages  by  electric  generators  in 
California.  On  most  days  between 
January  and  May  2001.  the  California 
Independent  System  Operator  (ISO) 
reported  outages  of  well  over  10.000 
megawatts  for  generating  plants  in 
California.  In  addition  to  causing  higher 
prices,  the  outages  limited  the 
availability  of  electric  power  in 
California.  leading  the  ISO  to  order 
rotating  blackouts  in  the  state  to 
preserve  the  transmission  svstem.  On 
April  26.  2001.  the  Commission  issued 
an  Order  Establishing  Prospective 
Mitigation  and  Monitoring  Plan  for  the 
California  Wholesale  Electru  Markets 
and  Establishing  An  Investigation  of 
Public  Utility  Rates  in  Wholesale 
Western  Energv  Markets,  San  Diego  Gas 
and  Electric  Company  v.  Sellers  of 
Energy  and  Ancillar,'  Ser\'ice  et  al,  95 
FERC'li  61,115  (2001)  (the  April  26 
Order).  Order  on  Hphrnring.  95  FERC 
'1161,418  ilune  19.  2001)  (the  June  19 
Order).  In  the  April  26  Order,  the 
Commission  stated  that: 

the  Commission  staff  will  continue  its 
independent  monitoring  of  generating  unit 
outages  as  well  as  the  real-time  and  forward 
price  monitoring  of  both  electric  and  natural 
gas  commodity  and  transmission  prices. 
Knowledge  of  these  conditions  on  an  ongoing 
and  up-to-date  basis  is  essential,  if  the 
Ciommission  is  to  provide  an  independent 
and  informed  assessment  of  the  key  elements 
of  the  mitigation  plan,  such  as  the  level  of 
unplanned  outages  and  conditions  that  could 
cause  price  mitigation  to  be  invoked. 

95  FERC  at  61.360. 

To  implement  its  monitoring  efforts, 
on  May  11.  2001,  the  Commission 
sought  a  clearance  from  OMB  to  collect 
information  electronicalK  from 
generators  on  plant  outages  within  24 
hours  of  their  occurrence  and 
conclusion,  whether  forced,  scheduled 
or  otherwise.  66  FR  24353  (May  14. 
2001).  OMB  granted  the  Commission's 
request  on  May  17,  2001,  with  an 
expiration  date  of  November  30,  2001. 
Currently,  the  Commission  requires  this 
information  from  all  non-municipal 
generators  that  sell  into  the  ISO  market, 
are  not  investor  owned  utilities,  and 
own.  operate  or  control  either  one 
generation  unit  with  a  capacity  of  30 
MW  or  more,  or  generation  units 
aggregating  50  MW  or  more  in  capacity. 
Municipal  generators  that  meet  the 
generation  capacity  parameters  are 
requested  to  supply  the  information  on 
a  voluntary-  basis  For  the  purposes  of 
the  data  collection.  Commission  staff 
considers  an  outage  partial  if  it  reduces 
the  available  output  of  a  generation  unit 
below  its  nameplate  rated  capacitv  or 
below  the  reliable  capacity  of  the  unit 
as  determined  by  contract  with  die 
California  ISO.  The  Commission  has 
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treated  the  information  provided  by  the 
generators  as  non-public  pursuant  to  the 
provisions  of  18  CFR  lb. 9. 

The  Commission  proposes  that  the 
information  continue  to  be  provided 
through  a  template  that  can  be  requested 
from  Commission  staff  at  the  E-Mail 
address  CALoutages@ferc.fed. us.  That 
electronic  address  is  also  the  address  to 
which  the  Commission  requests  that 
generators  continue  to  send  the  outage 
information. 

The  Commission  believes  that  federal 
oversight  of  California  generator  outages 
in  general,  and  the  collection  of  outage 
data  in  particular,  played  an  important 
role  in  the  maintenance  of  an  adequate 
system  supply  and  low  electricity  prices 
in  California  this  past  summer.  Since 
the  data  collection  began.  Commission 
staff  has  reviewed  the  outage  incident 
reports  submitted  and  has  contacted 
generators,  when  warranted,  for  further 
information.  Staff  has  also  utilized  the 
data  to  investigate  or  mediate  disputes 
between  the  ISO  and  generators.  For 
example,  Commission  staff  has  resolved 
disputes  between  generators  and  the 
ISO  involving  the  current  generating 
capacity  of  30  units  and  is  currently 
attempting  to  resolve  additional  similar 
disputes.  The  Commission  believes  that 
these  efforts  have  played  a  significant 
role  in  helping  to  preser\"e  system 
reliability  on  the  ISO  grid. 

Because  the  Commission  is 
potentially  requesting  information  from 
a  large  number  of  generators  (over  100) 
concerning  future  outages,  the  data 
collection  may  be  subject  to  the 
Paperwork  Reduction  Act.  which 
requires  OMB  to  review  certain  federal 
reporting  requirements,  44  U,S.C.  3507, 
Because  the  current  authorization  will 
expire  on  November  30.  2001,  the 
Commission  is  requesting  renewal  of  the 
data  collection  until  the  expiration  of 
the  mitigation  plan  implemented  by  the 
Commission  in  its  April  26  Order  and 
amended  in  the  June  19  Order,  As  of 
now,  pursuant  to  the  June  19  Order,  the 
mitigation  plan  is  to  remain  in  effect 
until  September  30.  2002.  If  the 
Commission  subsequently  extends  the 
date  of  the  expiration  of  the  mitigation 
plan,  the  Commission  proposes  to 
continue  the  information  collection 
thrcjugh  the  new  expiration  date. 
recognizing  that  the  maximum  clearance 
OMB  can  grant  under  the  Paperwork 
Reduction  .^c:t  is  three  years,  or.  in  this 
case,  through  \o\ember  30,  2004. 

While  the  California  electru:  market 
had  adequate  generation  supply  and 
stable  prices  this  past  summer,  the 
Commission  is  concerned  that  outages 
could  cause  supply  shortages  and  higher 
prices  during  the  next  ten  months   From 
November  2000  through  .May  2001, 


California  endured  tight  supplies,  high 
outage  rates  (often  exceeding  10,000 
MW  per  day),  extremely  high  prices 
and,  on  seven  occasions,  rolling 
blackouts.  Between  January  16,  2001 
and  February  16.  2001,  the  ISO  declared 
a  record  32  straight  days  of  Stage  3 
emergencies,  the  highest  state  of 
emergency.  During  the  winter  and 
spring,  many  generators  will  go  off-line 
for  weeks  or  months  to  perform 
scheduled  maintenance  or  to  install 
equipment  to  comply  with  upcoming, 
more  stringent  environmental  standards. 
Adding  to  the  potential  supply  problem 
in  the  near  term  is  that  California 
traditionally  has  obtained  less  imported 
power  during  the  winter  months  as  its 
sources  provide  power  to  their  own 
loads  and  export  power  to  the  Pacific 
Northwest. 

Generator  outages  affect  the  supply  of 
electricity  and  prices  in  the  market  each 
day  in  which  they  occur.  By  continuing 
to  request  that  generators  provide 
information  on  outages  within  24  hours  ^ 
of  when  they  begin  and  end.  the 
Commission  staff  will  be  able  to  analyze 
outages  quickly  and.  if  necessary, 
investigate  outages  in  real  time  when 
the  effect  on  prices  is  occurring.  This 
analysis  will  include  determining 
whether  generators  that  have  taken 
plants  out  of  service  with  the 
permission  of  the  California  ISO  for 
scheduled  maintenance  return  those 
plants  to  ser\ice  promptly  and  do  not 
improperly  extend  those  outages  to 
influence  market  prices. 

The  electronic  template  asks  for  the 
following  data:  Date  of  Report;  Outage 
Report  Type  (Beginning  or  Ending); 
Company  Name;  Name  of  the  Contact 
Person  and  Telephone  Number;  Unit 
Name;  Year  Unit  Was  Built;  Unit  Tvpe; 
Is  the  Unit  RMR  (Reliability-Must-Run) 
or  Non-RMR;  Fuel  Type;  Nameplate 
Capacity:  Re-Rated  Capacity;  Output 
Before  Outage;  Outage  Type  (Forced  or 
Scheduled);  Complete  or  Partial  Outage; 
Megawatts  Out;  Date  Outage  Began; 
Time  Outage  Began;  Date  Outage  Ended 
or  Expected  to  End;  Time  Outage  Ended 
or  Expected  to  End;  Reason  for  Outage; 
and  whether  a  post-outage  report  was 
created.  Most  of  the  information  asked 
for  on  the  template,  such  as  the 
identification  and  operating 
characteristics  of  a  generation  unit, 
remain  constant  and  do  not  require 
additional  time  to  compile  after  the  first 
report.  The  only  new  data  in  later 
reports  are  in  those  fields  asking  for 
information  about  an  outage 

The  Conimission  is  seeking  to  retain 
the  existing  reporting  format,  but  is 
requesting  one  change  in  the  scope  of 
the  reporting  requirements.  Specifically, 
the  Commission  seeks  to  require 


generators  to  file  reports  of  outages  that 
occur  for  economic  reasons.  Last 
summer,  the  ISO  began  to  grant 
permission  for  "economic  "  outages.  An 
"economic  "  outage  is  an  outage  in 
which  the  ISO  allows  a  generator  to  take 
an  uneconomic  unit  out  of  service 
because  it  will  not  be  needed  for 
dispatch.  In  recent  months,  these 
"economic  "  outages  have  become  a 
significant  issue.  The  ISO  alleges  that 
some  units  are  being  taken  out  of  service 
without  ISO  permission  and  that  others 
are  not  being  brought  back  on  line  when 
the  ISO  withdraws  permission.  On  the 
other  hand,  generators  allege  that  the 
ISO  is  granting  permission  for 
"economic"  outages  on  an  inconsistent 
basis  and  is  improperly  withdrawing 
that  permission.  To  monitor  generation 
supply  effectively  in  California  and 
ensure  just  and  reasonable  rates,  it  is 
now  important  to  collect  data  on 
outages  for  economic  reasons  as  well  as 
outages  for  mechanical  reasons. 

The  Commission  estimates  that 
between  100  and  125  entities  owning 
generation  could  be  subject  to  this  data 
request,  but  that  would  only  be  if  co- 
generation  units  began  selling  into  the 
ISO  market  as  opposed  to  selling  their 
power  exclusively  to  the  investor- 
owned  transmission  utilities  in 
California  (Pacific  Gas  and  Electric 
Company.  San  Diego  Gas  &  Electric 
Company  and  Southern  California 
Edison  Company).  During  the  first  five 
months  of  the  currently  approved  data 
collection.  22  different  generators, 
including  four  municipalities, 
submitted  outage  reports.  Many  entities 
own  several  generation  units,  so  the 
actual  number  of  reports  submitted  by 
each  entit\  has  varied. 

Between  May  23.  2001.  when  the 
Commission  began  receiving  the  first 
outage  reports,  and  October  23.  2001. 
the  Commission  received  a  total  of  1.839 
outage  reports  by  a  total  of  22 
generators.  (Many  generators  have 
multiple  units  and  submitted  separate 
outage  reports  for  each  one.) 
Extrapolating  this  five-month  total  for 
the  expected  ten-month  period  of  the 
renewed  clearance  (assuming  that  the 
Commission  mitigation  plan  expires,  as 
is  currently  proposed,  on  September  30, 
2002),  the  Commission  anticipates  that 
there  would  be  a  total  of  3,678  reports 
filed  during  the  upcoming  ten-month 
period.  (We  note  that  the  May  1 1  OMB 
Request  estimated  that  there  would  be 
4.038  reports  filed  during  the  entire  six- 
month  period  of  the  current  clearance. 
This  was  before  Commission  staff 
excluded  from  the  reporting 
requirements  co-generation  units  that 
did  not  sell  into  the  ISO  market  from  the 
reporting  requirements.) 
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Because  Commission  staff  has  created 
a  pre-existing  template,  generators  need 
nnt  take  any  time  to  develop  a  reporting 
format.  Moreover,  all  of  the  generators 
that  previously  submitted  outage  reports 
already  have  the  fixed  items  (such  as 
Nameplate  Capacity  and  Fuel  Type) 
filled  in  for  units  that  have  been  the 
subject  of  prior  reports.  The 
Commission  estimates  that  it  would  take 
each  generator  that  previously 
submitted  an  outage  report  for  a 
generation  unit  approximately  20 
minutes  to  fill  out  a  subsequent  report 
(because  much  of  the  information 
remains  constant).  The  Commission 
estimates  that  a  generator  that  has  not 
previouslv  filed  an  outage  report  for  a 
unit  will  take  approximately  one  hour  to 
fdl  out  an  initial  report.  Because  all  of 
the  major  non-municipal  generators 
which  are  subject  to  the  data  collection 
have  already  submitted  initial  outage 
reports  for  many  of  their  units,  the 
Commission  does  not  anticipate  a  large 
number  of  new  entities  filing  first-time 
reports.  As  such,  the  Commission 
anticipates  that  very  few  entities  will 
need  the  one  hour  to  file  the  first  report 
for  a  unit 

As  stated  above,  for  the  first  five 
months  of  the  current  approved  data 
collection,  the  Commission  received 
1.839  electronic  outage  incident  reports, 
which  extrapolates  to  3,678  reports  for 
the  proposed  ten-month  extension 
period.  Assuming  a  total  of  3,678  outage 
reports  for  the  ten  months  for  which  this 
information  collection  is  requested,  the 
total  number  of  hours  it  would  take  to 
comply  with  the  reporting  requirement 
would  be  approximately  1,278  hours  (78 
hours  for  initial  submissions  and  1,200 
hours  for  subsequent  submissions, 
assuming  20  minutes  per  subsequent 
submission)  Commission  staff  estimates 
a  cost  of  S50  per  hour  for  complying 
with  the  reporting  requirement,  based 
on  salaries  for  professional  and  clerical 
staff,  as  well  as  direct  and  indirect 
overhead  costs.  Therefore,  the  total 
estimated  cost  of  compliance  would  be 
563,900. 

(Commission  staff  will  submit  this 
reporting  requirement  to  OMB  for 
approval.  OMB's  regulations  describe 
the  process  that  federal  agencies  must 
follow  in  order  to  obtain  OMB  approval 
of  reporting  requirements.  See  5  CFR 
part  1320.  If  OMB  approves  a  reporting 
requirement,  it  will  assign  an 
information  collection  control  number 
to  that  requirement,  if  a  request  for 
information  subject  to  OMB  review  does 
not  display  a  valid  control  number,  or 
if  the  agency  has  not  provided  a 
lustification  as  to  why  the  control 
number  cannot  be  displayed,  then  the 
recipient  is  not  required  to  respond. 


OMB  requires  federal  agencies 
seeking  approval  of  reporting 
requirements  to  allow  the  public  an 
opportunity  to  comment  on  the 
proposed  reporting  requirement. 5  CFR 
1320.5{a)(l)(iv),  Therefore,  the 
Commission  solicits  comments  on: 

(1)  Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  Commission 
staffs  estimate  of  the  burden  of  the 
collection  of  this  information,  including 
the  validity  of  the  methodology  and 
assumptions  used: 

(3)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  this  information  on 
respondents,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Linwood  A.  Watson,  Jr., 

Acting  Sftcretan-. 

IFR  Doc:.  01-28467  Filed  11-13-01;  8:4.'5  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RT01 -88-01 2,ER9»-31 44-01 5, 
andEC99-8O-015] 

Alliance  Companies:  Ameren  Services 
Company  on  tiehalf  of:  Union  Electric 
Company.  Central  Illinois  Public 
Service  Company  (not  consolidated); 
American  Electric  Power  Service 
Corporation  on  tMhalf  of:  Appalachian 
Power  Company,  Columbus  Soutt>em 
Power  Company,  Indiana  Michigan 
Power  Company.  Kentucky  Power 
Company,  KIngsport  Power  Company, 
Ohio  Power  Company;  Wheeling 
Power  Company;  Consumers  Energy 
Company  and  Michigan  Electric 
Transmission  Company;  Exelon 
Corporation  on  t)ehalf  of: 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.;  FirstEnergy  Corp.  on 
t)ehalf  of:  An>erican  Transmission 
Systems,  Inc.,  The  Cleveland  Electric 
Illuminating  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  The  Toledo  Edison 
Company;  Virginia  Electric  and  Power 
Company,  Illinois  Power  Company; 
Northern  Indiana  Public  Service 
Company;  The  Dayton  Power  and  Light 
Company;  Notice  of  Filing 

November  6,  2001. 


Take  notice  that  on  November  1, 
2001.  Ameren  Services  Company  (on 
behalf  of  Union  Electric  Company  and 
Central  Illinois  Public  Service 
Company),  American  Electric  Power 
Service  Corporation  (on  behalf  of 
Appalachian  Powder  Company, 
Columbus  Southern  Power  Compeiny, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company.  Kingsport 
Power  Company,  Ohio  Power  Company, 
and  Wheeling  Power  Company), 
Consumers  Energy  Company  and 
Michigan  Electric  Transmission 
Company,  The  Dayton  Power  and  Light 
Company,  The  Detroit  Edison  Companv 
and  International  Transmission 
Company.  Exelon  Corporation  (on 
behalf  of  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana.  Inc.),  FirstEnergy 
Corp.  (on  behalf  of  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and  The 
Toledo  Edison  Company),  Illinois  Power 
Company,  Northern  Indiana  Public 
Service  Company,  and  Virginia  Electric 
and  Power  Company  ("the  Alliance 
Companies"),  and  National  Grid  USA,  a 
wholly-owned  subsidiary  of  The 
National  Grid  Group  pic.  ("collectively, 
"the  parties")  tendered  for  filing  a 
Participation  Agreement  that  sets  forth 
covenants  and  conditions  precedent  to 
the  execution  of  definitive  agreements 
necessary  to  form  Alliance 
Transmission  Company,  LLC  ("Alliance 
Transco  LLC")  as  the  Alliance  Regional 
Transmission  Organization  ("Alliance 
RTO"),  and  it  includes  the  definitive 
agreements  for  the  transaction.  These 
agreements  are:  the  Alliance  Transco 
LLC  Agreement,  the  Operation 
Agreement  and  the  Master  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
23,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 


Federal  Register/ Vol.  66,  No.  220 /Wednesday.  November  14,  2001  'Notices 


57053 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretan'. 

!FR  Dor  01-28483  Filed  11-1.3-01;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-032] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

November  7.  2001. 

Take  notice  that  on  November  2, 
2001,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval  twenty 
Service  Agreements  between  ANR  and 
Madison  Gas  &  Electric  Company 
pursuant  to  ANRs  Rate  Schedules  ETS, 
FTS-1,  FSS  and  NNS.  ANR  states  that 
the  agreements  contain  a  negotiated  rate 
arrangement  to  be  effective  November  1, 
2001.  ANR  requests  that  the 
Commission  accept  and  approve  the 
Agreements  to  be  effective  November  1, 
2001, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator*'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
1%-ww.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc.  01-28477  Filed  11-13-01;  8:45  am) 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 5-000] 

California  Independent  System 
Operator  Corporation,  California 
Electricity  Oversight  Board,  Public 
Utilities  Commission  of  the  State  of 
California,  Pacific  Gas  and  Electric 
Company,  San  Diego  Gas  &  Electric 
Company,  and  Southern  Calrfomia 
Edison  Company,  Complainants,  v. 
Cabrillo  Power  I  LLC,  Cabrillo  Power  11 
LLC,  Duke  Energy  South  Bay,  LLC. 
Geysers  Power  Company,  LLC.  and 
Williams  Energy  Marketing  and 
Trading  Company.  Respondents; 
Notice  of  Complaint 

November  7.  2U01. 

Take  notice  that  on  November  2, 
2001.  the  California  Independent 
System  Operator  Corporation  (the  ISO), 
the  California  Electricity  Oversight 
Board,  the  Public  Utilities  Commission 
of  the  State  of  California,  Pacific  Gas 
and  Electric  Company.  San  Diego  Gas  & 
Electric  Company,  and  Southern 
California  Edison  Company  submitted  a 
complaint  pursuant  to  section  206  of  the 
Federal  Power  Act.  16  U.S.C.  824e. 
against  Cabrillo  Power  I  LLC.  Cabrillo 
Power  II  LLC,  Duke  Energy  South  Bay. 
LLC,  Geysers  Power  Company.  LLC.  and 
Williams  Energy  Marketing  and  Trading 
Company  alleging  that  certain  rates, 
referred  to  as  the  Fixed  Option 
Payments,  in  the  respective  reliability 
must  run  (RMR)  contracts  between  the 
ISO  and  respondents  are  unjust  and 
unreasonable. 

Complainants  allege  that  the  currently 
effective  Fixed  Option  Payments  were 
set  by  a  series  of  settlements  in  1999 
and  2000.  that  covered  all  RMR  units 
except  those  owned  by  Mirant  Energy 
Delta,  LLC  and  Mirant  Energy  Potrero, 
LLC.  In  an  initial  decision  in  Docket  No. 
ER98-495-000.  issued  [une  7.  2000.  the 
complainants  allege,  the  Presiding 
Administrative  Law  Judge  adopted  the 
'net  incremental  cost  "  method  for 
calculating  the  Fixed  Option  Payment. 
Claimants  assert  that  the  same  method, 
applied  to  the  respondents'  RMR  units, 
would  yield  Fixed  Option  Payments 
lower  than  those  currently  in  effect. 
Complainants  ask  that  the  Commission 


institute  an  investigation,  set  a  refund 
date  of  January  1 .  2002.  and  defer 
further  action  pending  its  decision  on 
exceptions  in  Docket  No.  ER98-495- 
000. 

Copies  of  the  complaint  were  served 
on  respondents  and  on  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission.  888 
First  Street.  NE  .  Washington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.21 1  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  November  23, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene  Answers  to  the  complaint 
shall  also  be  due  on  or  before  November 
23,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
w\^^^■.  ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing'  link. 

Linwood  A.  Watson.  )r.. 

Acting  Secrptan 

IFR  Doc  01-28465  Filed  11-13-01;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-034] 

Columbia  Gulf  Transmission 
Company:  Notice  of  Compliance  Filing 

November  7   2001. 

Take  notice  that  on  November  2. 
2001.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  as  pari  of  its  FERC  Gas  Tariff. 
.Second  Revised  V'olume  No.  1.  the 
following  tariff  sheet,  with  an  effective 
date  of  November  1 ,  2001 : 
First  Revised  Sheet  No.  20 

Columbia  Gulf  states  that  it  is  filing 
the  tariff  sheet  to  comply  with  the 
Commission's  October  24.  2001  order 
approving  a  negotiated  rate  agreement 
in  Docket  No.  RP96-389-031. 
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C^dluinbia  (iulf  states  further  that 
copies  of  the  filing  has  served  copies  of 
the  filing  on  all  parties  identified  on  the 
official  service  list  in  Docket  No.  RP96- 
389. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\-  Commission, 
888  First  Street.  NE..  VVa.shington.  DC 
20426.  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
availahle  for  public  inspection.  This 
filing  ma\  also  be  viewed  on  the  web  at 
http://w\\'H'.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instnictions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  J85  2001(d)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Ir.. 

Acting  .Swre/fjr) 

IFR  Doc  01-28473  Filed  11-13-01:  8:45  am] 

BILUNG  COD€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-39-000] 

Columbia  Gutf  Transmission 
Company;  Notice  of  Tariff  Filing 

November  7.  2001 . 

Take  notice  that  on  November  1. 
2001.  Columbia  Gulf  Transmission 
Company(Columbia  Gulf)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
December  1.  2001. 

Columbia  Gulf  proposes  to  establish 
Rate  Schedule  PAL.  under  which 
interruptible  parking  and  lending 
services  would  be  performed,  in  order  to 
provide  its  c:ustomers  with  additional 
flexibility  to  manage  their  natural  gas 
supplv  portfolios  and  transportation 
agreements.  Proposed  Rate  Schedule 
P.\L  IS  closely  modeled  after  the  parking 
and  lending  services  already  authorized 
by  the  Commission.  The  proposed 
parking  and  lending  services  will  allow 
Columbia  Gulfs  customers  to  park  or 


receive  loaned  gas  at  agreed  upon  points 
of  service.  Columbia  Gulf  states  that 
Rate  Schedule  PAL  services  are  optional 
and  have  the  lowest  scheduling  priority. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  by  first  class 
mail  to  all  firm  customers,  interruptible 
customers,  and  affected  state 
commissions. 

,\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.feTc.gov  using  the  'RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(1)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  fr. 

Acting  Secn^tan,'. 

[PR  Dor;.  01-28482  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-64-000] 

Mirant  Delta,  LLC  and  Mirant  Potrero, 
LLC;  Notice  of  Filing 

Novembifere,  2001. 

Take  notice  that  on  October  9,  2001, 
Mirant  Delta,  LLC  and  Mirant  Potrero, 
LLC  provided  to  the  Commission  an 
informational  filing  in  compliance  with 
Schedule  F  of  their  respective  Must-Run 
Service  Agreements  with  the  California 
Independent  System  Operator 
Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,.  Washington,  DC  20426, 


in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
24.  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http//www. ferc.gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary-. 

|FR  Doc.  01-28466  Filed  1 1-13-01:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-38-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

November  7.  2001. 

Take  notice  that  on  November  1. 
2001.  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the 
following  tariff  sheet  to  become  effective 
November  1,  2001: 

Forty  Second  Revised  Sheet  No.  9 

National  states  that  under  Article  II, 
Section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate 
monthly  and  to  charge  that  rate  on  the 
first  day  of  the  following  month  if  the 
result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  II.  The 
recalculation  produced  an  IG  rate  of 
S0.15  per  dth.  In  addition.  Article  III. 
Section  1  states  that  any  overruns  of  the 
Firm  Gathering  ser\ice  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
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888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  'RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2D01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  |r,. 

Acting  Secretary. 
*■    [FR  Doc.  01-28481  Filed  11-13-01:  8:45  am] 
BtLUNG  CODE  6ri7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP99-1 76-042] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

November  7,  2001 

Take  notice  that  on  November  2. 
2001.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
with  the  to  become  part  of  its  FERCGas 
Tariff,  Sixth  Revised  Volume  No.  1, 
Original  Sheet  No,  26P.03.  to  be 
effective  November  2.  2001. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
entered  into  by  Natural  and  Dynegy 
Marketing  and  Trade  under  Natural's 
Rate  Schedule  FTS  pursuant  to  section 
49  of  the  General  Terms  and  Conditions 
of  Naturals  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 


rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commissions  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http.// 
wvi-w.ferc.gov  using  the  "RTMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  eiectronicalh 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  01-28476  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Docket  No.  OR02-1-0001 

Plantation  Pipe  Line  Company;  Notice 
of  PetKion  for  Declaratory  Order 

Novemhier  7,  2001. 

Take  notice  that  on  November  2. 
2001.  Plantation  Pipe  Line  Company 
(Plantation),  filed  in  Docket  No.  OR'02- 
1-000.  a  petition  pursuant  to  Section 
207  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207)  for  a  declarator.-  order,  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  www  fere. fed  us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Plantation  states  that  it  proposes  to 
abandon  its  8-inch  pipeline  facilities 
serving  the  Chattanooga  and  Knoxville. 
Tennessee  markets,  and  to  serve  those 
markets  via  a  new  16-inch  pipeline  from 
Bremen.  Georgia.  The  new  pipeline 
would  be  owned  by  an  affiliate 
Plantation  requests  that  the  Commission 
find  that  the  abandonment  of  the 
current  facilities  and  service  would  not 
be  subject  to  Commission  jurisdiction, 
that  certain  proposed  joint  rates  would 
be  lawful,  and  that  the  proposed 
abandonment  and  rate  arrangements 
would  not  affect  the  grandfathered 
status  under  the  Energy  Policy  Act  of 


1992.  of  Plantation's  existing  mainline 
rates  that  apply  to  Bremen.  Georgia. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\-ene  or  a  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  3.  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\-e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission  s  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://^^^ww.fe^c.gov  using  the 
"RIMS"  link,  select  ""Docket*"  and 
follow  the  instructionslcall  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper  See.  18  CFR  385  2001  (a)(lKiii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing  "  link. 

Linwood  A.  Watson,  Jr,. 

Acting  Secretary 

[FR  Doc.  01-28468  Filed  11-13-01;  8:45  ami 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-009] 

Ouestar  Pipeline  Company;  Notice  of 
Negotiated  Rate 

November  7.  2001 

Take  notice  that  on  November  1 , 
2001.  pursuant  to  18  CFR  154.7  and 
154  203.  and  as  provided  by  section  30 
(Negotiated  Rates)  to  the  General  Terms 
and  Conditions  of  Part  1  of  Questar 
Pipeline  Company's  (Questarl  FERC  Gas 
Tariff,  Questar  filed  a  tariff  filing  to 
implement  a  negotiated-rate  rnntract  as 
authorized  bv  Commission  orders 
issued  October  27.  1999.  and  December 
14.  1999.  in  Docket  Nos  RP99-513.  et 
al.  The  Commission  approved  Questar's 
request  to  implement  a  negotiated-rate 
option  for  Rate  Schedules  T-1 .  NNT.  T- 
2.  PKS.  FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission  s 
Policv  Statement  in  Docket  Nos.  RM95- 
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6-000  and  RM96-;-000  (Policy 
Statement)  issued  [anuary  U.  1996. 

Questar  states  that  a  copv  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wvoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
H88  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  sections 
385,214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
\\■^^^s  fere  gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

l.mwood  A.  Watson,  Jr., 

Acting  Secretary. 

:FR  n.if    ni-28478  Filed  11-13-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No,  RP96-200-076] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

November  7.  2001 

Take  notice  that  on  November  1 , 
2001 ,  Reliant  Energy  Cas  Transmission 
Companv  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  be  effective  November  1,  2001: 

First  Revised  Shed  No  636 
First  Revised  Shei-l  No.  637 
First  Revised  Sheet  No.  638 
First  Revised  Sheet  No  639 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  addition  of  a  new 
negotiated  rate  contract  and  the 
e.xpiration  uf  four  existing  negotiated 
rate  contracts. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwTv./e/r .gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistancje).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

!FR  Dof    6l-28472  Filed  11-13-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Mo.  CP02-1 7-000] 

Texas  Eastern  Transmission 
Corporation:  Notice  of  Application 

Novembef  7,  2001. 

Take  notice  that  on  October  26,  2001, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court. 
Houston.  Texas  77056-5310,  filed  in 
Docket  No.  CP02-1 7-000  an  application 
pursuant  to  Sections  7(b)  and  7(c}  of  the 
Natural  Gas  Act  for  approval  for  it  (i)  to 
construct,  own,  operate,  and  maintain 
one  5,000  horsepower  electric 
compressor  unit  at  a  new  compressor 
station  in  Franklin  Township,  Somerset 
County,  New  Jersey,  (ii)  to  uprate  the 
maximum  allowable  operating  pressure 
of  certain  main  line  pipelines  in 
Hunterdon  and  Somerset  Counties,  New 
Jersey,  (iii)  to  implement  a  new  lateral 
line  only  transportation  service  (Rate 
Schedule  MLS-1),  (iv)  to  establish  an 
incremental  maximum  recourse  rate  for 
service  to  New  Jersey  Natural  Gas 
Company  (New  Jersey  Natural)  on  its 
existing  Freehold  Lateral  under  the  new 


Rate  Schedule  MLS-1.  and  (v)  abandon 
certain  authorizations  in  order  to  amend 
certain  existing  firm  contractual 
agreements  between  itself  and  New 
Jersey  Natural  to  reflect  the  addition  of 
the  proposed  new  ser\'ice.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://\\-wH:ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Texas  Eastern's  requests  are  all  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  Any 
questions  regarding  the  application 
should  be  directed  to  Steven  E.  Tillman. 
Director,  Regulaton'  Affairs,  at  (713) 
627-5113.  (713)627-5947  (Fax),  Texas 
Eastern  Transmission  Corporation,  P.O. 
Box  1642,  Houston,  Texas  77251-1642, 

Texas  Eastern  respectfully  requests 
that  the  Commission  issue  a  preliminary 
determination  on  the  non- 
environmental  aspects  of  this 
application  by  January  23,  2002,  and  a 
final  certificate  on  or  before  June  1, 
2002.  Texas  Eastern  says  this  is  needed 
to  allow  it  to  complete  construction  of 
the  proposed  facilities  to  meet  the 
November  1,  2002  in-ser\'ice  date 
requested  by  New  Jersey  Natural. 

Texas  Eastern  says  New  Jersey  Natural 
has  requested  this  service  to  meet  two 
key  business  needs:  firm  hourly  swing 
capability  and  increased  delivery 
pressure.  Texas  Eastern  says  New  Jersey 
Natural  requires  these  additional 
services  due  to  a  continuing  increase  in 
service  demand  in  its  service  area  and 
significant  daily  load  swings  because 
New  Jersey  Natural  has  been 
experiencing  the  addition  of  about 
12,500  service  customers  each  year  and 
projects  that  this  growth  will  continue 
or  increase  in  the  future. 

The  proposed  Rate  Schedule  MLS-1. 
included  in  Exhibit  P  of  the  application, 
will  be  available  to  any  party  requesting 
firm  or  interruptible  transportation 
service  on  a  portion  of  Texas  Eastern's 
system  designated  as  a  Market  Lateral, 
The  proposed  service  will  be  provided 
as  a  'lateral  line  only'  service  with  no 
transportation  rights,  secondary  or 
otherwise,  other  than  on  the  designated 
Market  Lateral.  The  MLS-1  service  will 
allow  a  firm  contracting  customer  to 
designate  in  the  MLS-1  Service 
Agreement  the  Maximum  Daily 
Quantity  (MDQJ  and  Maximum  Hourly 
Quantity  to  be  delivered,  not  to  exceed 
the  customer's  MDQ  for  the  Gas  Day,  A 
firm  customer  will  be  required  to  pay 
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for  any  incremental  facilities  required  to 
provide  the  customer's  requested 
serx'ice.  Firm  customers  under  Rate 
Schedule  MLS-1  will  have  secondary 
and  capacity  release  rights  only  on  the 
Market  Lateral.  The  firm  hourly  rights 
will  be  applicable  only  as  to  flows 
between  the  Primary  Receipt  Point  and 
Primarv  Delivery  Point! s)  on  the  Market 
Lateral 

The  proposed  MLS-1  service  to  New- 
Jersey  Natural  for  the  Freehold  Lateral  is 
contingent  on  the  construction  of  the 
proposed  incremental  facilities  which 
will  provide  the  additional  capacity  for 
the  additional  line  pack  necessary  for 
New  Jersey  Natural's  requested  firm 
hourly  swing  service.  New  Jersey 
Natural  will  have  non-firm  hourly  rights 
at  other  points  on  the  Freehold  Lateral, 
.additionally,  Texas  Eastern  says  that 
when  New  Jersey  Natural  is  not  using 
the  full  capacity,  spare  capacity  will  be 
available  to  existing  Texas  Eastern 
customers  for  utilization  on  a  secondary 
or  interruptible  basis.  This  will  provide 
operational  flexibility  for  customers 
other  than  those  taking  service  under 
Rate  Schedule  MLS-1. 

Texas  Eastern  says  that  the  proposal 
Project  will  not  negatively  affect  in  any 
way  serx'ice  to  other  Texas  Eastern 
mainline  or  Freehold  Lateral  customers. 
The  rates  for  New  Jersey  Natural's 
existing  mainline  firm  ser\'ice 
agreements  will  remain  the  same  and  is 
not  affected  by  this  proposal.  The 
maximum  recourse  rate  for  New  Jersey 
Natural's  service  pursuant  to  Rate 
Schedule  MLS-l  on  the  Freehold 
Lateral  is  a  100  percent  incremental 
reservation  rate  of  S  0  661  per  Dth.  This 
rate  is  based  on  proposed  incremental 
facilitv  costs  and  includes  the  cost  of 
the  additional  initial  line  pack  for  the 
requested  pack  and  draft  service.  Texas 
Eastern  says  it  has  used  its  current 
system  depreciation  and  rate  of  return  to 
derive  this  incremental  rate. 

Texas  Eastern  says  that  the  proposed 
facilities  and  their  proposed  locations 
are  critical  to  the  proposed  new  service 
New  Jersey  Natural  Texas  Eastern 
proposes  to  construct,  install,  and 
operate  a  new  compressor  station 
located  in  Franklin  Township.  Somerset 
County.  New  Jersey  consisting  of  one 
5,000  HP  electric  compressor  unit  and 
appurtenant  piping,  buildings, 
measurement  and  communication 
facilities  at  the  head  of  the  Freehold 
Lateral.  The  compressor  unit  will  allow 
Texas  Eastern  to  deliver  gas  to  New- 
Jersey  Natural  at  a  higher  delivery 
pressure  (720  psig)  .Mso.  the 
compressor  and  appurtenant  facilities 
will  be  used  as  a  means  to  transfer  the 
mainline  portion  of  the  line  pack  into 
the  Freehold  Lateral  for  deliverv  to  New- 


Jersey  Natural  during  the  firm  hourly 
swing  cycle.  Texas  Eastern  says  that 
New  Jersey  Natural  has  evaluated  the 
possibility  of  adding  compression 
directly  to  its  system,  and  has  informed 
Texas  Eastern  that  this  is  not  a  viable 
option  in  achieving  the  same  desired 
benefits. 

Texas  Eastern  also  proposes  to  uprate 
the  maximum  allowable  operating 
pressure  (M.-\OP)  to  1,170  psig  on  its 
Lambertville  compressor  discharge 
piping  and  its  mainline  piping  east  of 
Lambertville  on  36-inch/Line  Number 
20  and  42  inch/Line  Number  38  for 
about  14  miles.  The  current  MAOP  on 
this  section  of  pipeline  (975  psig)  is 
limited  by  five  road  crossings  in 
Hunterdon  County  and  Somerset 
County.  New  Jersey  which  Texas 
Eastern  proposes  to  replace  and 
upgrade.  Replacement  of  these  road 
crossings  with  higher-grade  pipeline 
will  allow  Texas  Eastern  to  operate  this 
portion  of  the  mainline  facilities  at  the 
higher  MAOP.  In  addition,  two  pressure 
limiting  devices  (PLDs)  will  be  installed 
immediately  dow-nstream  of  the  uprated 
pipelines.  The  PLDs  w-ill  be  installed  to 
control  the  gas  pressure  downstream  of 
the  uprated  segments  on  both  pipelines. 

Texas  Eastern  says  the  construction 
and  operation  of  the  facilities  is  not 
expected  to  have  any  significant  adverse 
impacts  on  the  quality  of  human  health 
or  the  environment  and'that  the  project 
was  designed  to  minimize 
environmental  impacts.  Texas  Eastern 
says  that  the  proposed  facilities  will  be 
designed,  constructed,  installed, 
inspected,  tested,  operated  and 
maintained  in  accordance  with  all 
applicable  safety  standards  and  plans 
for  maintenance  and  inspection  as 
prescribed  by  the  U.S.  Department  of 
Transportation. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  30.  2001, 
file  with  the  Federal  Energy  Regulatory- 
Commission.  888  First  Street,  SlE. 
Washington.  D.C.  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  ser\ice  list 
maintained  by  the  Secretary-  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 


the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  appellate  .court 
review-  of  Commission  orders  in  the 
proceeding. 

However,  a  person  does  not  have  to 
inter\'ene  in  order  to  have  their 
comments  considered.  The  second  way 
to  participate  is  by  filing  with  the 
Secretary-  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  comments  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  sen-e  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  document* 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review-  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
tvpicallv  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
The  Commission  considers  the  extent  to 
which  the  applicant  may  need  to 
exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
bv  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal. 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible.  If  the  Commission  decides  to 
set  the  application  for  a  formal  hearing 
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before  an  Administrative  Law  Judge,  the 
C^ommission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C'omments.  protests  and  interventions 
mav  be  filed  elecfrcnically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
,)8,5  2001(a)(l)(iii)  and  the  instructions 
iin  the  Clommission's  website  under  the 
e-Filing"  link 

I.inwood  \.  Watson.  Jr., 

Acting  SfiTf  tan 

!FR  Dot  01-28464  Filed  11-13-01;  8:45  am) 

BILLING  COO€  671 7-01  -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-037] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

\  A  ember  7,  2001 

Take  notice  that  on  November  1. 
2001 .  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  Thirty-Seven 
Revised  Sheet  No.  21.  Twenty-Sixth 
Revised  Sheet  No.  22  and  Tenth  Revised 
Sheet  No.  22A,  to  be  effective  November 
1.  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commissions  letter  order  issued  March 
20.  1997.  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect 
negotiated-rate  contract  revisions. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
f^ommission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rule  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 


filing  may  also  be  viewed  on  the  web  at 
bttp://v^■w\^'.fe^c.gov  using  the  "RIMS" 
link,  select  "'Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  ]r.. 

Acting  Secrt^tary. 

(FR  Doc.  OJ-28474  Filed  11-13-01;  8:45  ami 

BILLING  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-25&-038] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

November  7.  2001. 

Take  notice  that  on  November  2. 
2001,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1 ,  Thirty-Eighth 
Revised  Sheet  No.  21  and  Eleventh 
Revised  Sheet  No.  22A.  to  be  effective 
November  2.  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20.  1997.  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect 
negotiated-rate  contract  revisions. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding. 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  w  ith  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://v\^ww.ferc.gov  using  the  ""RIMS" 
link,  select  "Docket#  "  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Acting  SecrHan-. 

[FR  Doc.  01-28475  Filed  11-13-01;  8:45  am] 

BILUNG  COOE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-2-OO0] 

Transok,  LLC;  Notice  of  Petition  for 
Rate  Approval 

November  7.  2001. 

Take  notice  that  on  October  31.  2001, 
Transok.  LLC  (Transok).  filed  a  Petition 
for  Rate  Approval  (Petition)  pursuant  to 
section  284.123(b)(2)  of  the 
Commission's  regulations,  to  restate  its 
system-wide  interruptible  transportation 
rate.  In  the  Petition.  Transok  requests 
the  Commission  to  approve  the 
continuation  of  its  current  rate  of 
SO. 4085.  Transok  explains  that  it 
discounted  all  its  section  311 
transportation  in  the  most  recent  12 
month  period.  Transok  states  its  belief 
that  it  could  justifv-  a  higher  rate  than 
what  it  is  requesting. 

Pursuant  to  section  284.123(b)(2).  if 
the  Commission  does  not  act  within  150 
days  of  the  filing  date,  this  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  providing  similar  transportation 
service.  The  Commission  may.  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  interested  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  VVashington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  motions  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  November  23.  2001.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vi-ww: fere. gov  using  the  "RIMS"  link, 
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select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r., 

Acting  Secretary 

[FR  Doc.  01-28471  Filed  11-13-01;  8:45  am) 

8IUJNG  C006  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-425-004] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  7.  2001. 

Take  notice  that  on  November  1 . 
2001.  Williams  Gas  Pipelines  Central. 
Inc.  (Williams)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  November  1.  2001: 

First  Revised  Sheet  No.  10 

Williams  states  that  the  purpose  of 
this  filing  is  to  reflect  a  new  potentially 
"non-conforming"  contract  in  its  tariff 
as  required  in  section  154.112(b)  of  the 
Commission's  regulations  and  to  file 
such  agreement  with  the  Commission  as 
potentially  "non-conforming"  in 
accordance  with  section  154.1(d). 

Williams  states  that  copies  of  this 
filing  are  being  mailed  to  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  ins(>ection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  'RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  fUed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary 

(PR  Doc.  01-28479  Filed  11-13-01;  8:45  am) 

BNJJNG  COOE  6n7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conmtlsston 

[Docket  No.  RPOO-484-001] 

Wyoming  Interstate  Company,  Ltd; 
Notice  of  Compliance  Rling 

November  7.  2001 

Take  notice  that  on  November  5 
2001.  Wyoming  Interstate  Company. 
Ltd.  (WIC)  tendered  for  filing  the  pro 
forma  tariff  sheets  listed  on  the 
Appendix,  attached  to  the  filing. 

WIC  states  that  it  is  submitting  the 
filing  in  order  to  conform  the  pro  forma 
tariff  sheets  included  in  its  Order  No 
637  compliance  filing,  where 
applicable,  to  reflect  the  same  or  similar 
terms  and  conditions  of  service  as  were 
included  in  Colorado  Interstate  Gas 
Company's  Order  No.  637  compliance 
filing  for  its  Wyoming  system 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385  211  of  the  Commission's  rules  and 
regulations  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http ;//wwTA'. ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-20»-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a}(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  Ir.. 

Acting  Secretary 

[FR  Doc  01-28480  Filed  11-13-^1;  8:45  am] 

■njjNC  cooc  en7-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-1 7-000.  et  al] 

Mill  Run  Windpower  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlinga 

November  7.  2001 

Take  notice  that  the  followmg  filings 
have  been  made  with  the  Commission: 

1.  Mill  Run  Windpower  LLC  and  EWO 
Wind.  LLC 

(Docket  No  EC02-17-O00] 

Take  notice  that  on  November  2 
2001.  Mill  Run  Windpower  LLC  (Mill 
Run)  and  EWO  Wind.  LLC  (EWO  and, 
collectively  with  Mill  Run.  Applicants] 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  joint 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  Applicants  request 
approval  of  the  transfer  of  between  98% 
and  100%  of  the  membership  interests 
in  Mill  Run  from  Atlantic  Renewable 
Energy  Corporation  and  Zilkha 
Renewable  Energy .  LLC  to  EWO 

Mill  Run  is  engaged  exclusively  in  the 
business  of  owning  and  op)erating  a  15 
MW  wind-powered  electric  generating 
facility  located  in  Springfield  and  Stuart 
Townships.  Fayette  County. 
Pennsylvania  (the  Facility),  and  selling 
its  capacity  and  energy  at  wholesale  to 
Exelon  Power  Generation  LLC  The 
.^pplicants  request  privileged  treatment 
by  the  Commission  of  the  detailed  Term 
Sheet  between  Zilkha  Renewable 
Energy.  LLC  and  Entergy  Power 
Generation  Corp  that  governs  the 
proposed  transfer 

Comment  date  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  TCC  Attala  OL  LLC 

IDocket  No.  EG02-19-OO01 

Take  notice  that  on  November  2. 
2001.  TCC  Attala  OL  LLC  (TCC  Attala 
OL).  a  Delaware  limited  liability 
company  with  its  principal  place  of 
business  at  Rodney  Square  North.  1100 
North  Market  Street.  Wilmington. 
Delaware  18990-0001.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  Exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations 

TCC  Attala  OL  proposes  to  purchase 
and  hold  an  undivided  interest,  as 
owner  lessor,  in  a  natural  gas-fired, 
combined  cycle  power  plant  of 
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approximately  526  M\V  capacity  in 
Attala  Countv.  Mississippi,  for  the 
benefit  of  TCC  Attala  OP  LLC  as  owner 
participant.  TCt:  Attala  OL  proposes  to 
satisfy  the  requirement  of  selling  energy 
at  wholesale  by  leasing  an  undivided 
interest  in  the  facility  to  Attala 
Generating  Company.  LLC,  which  in 
turn  will  sell  the  entire  output  of  the 
facility  exclusively  at  wholesale. 

Comment  datf.  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  VCC  Attala  OL  LLC 

i  Docket  No.  EGO2-20-O001 

Take  notice  that  on  November  2, 
2001.  VCC  Attala  OL  LLC  (VCC  Attala 
OL).  a  Delaware  limited  liability 
company  with  its  principal  place  of 
business  at  Rodney  Square  North.  1100 
North  Market  Street,  Wilmington, 
Delaware  18990-0001.  Filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

VCC  Attala  OL  proposes  to  purchase 
and  hold  an  undivided  interest,  as 
owner  lessor,  in  a  natural  gas-fired. 
combined  cycle  power  plant  of 
approximately  326  MVV  capacity  in 
.•\ttala  County.  Mississippi,  for  the 
benefit  of  VCC;  Attala  OP  LLC  as  owner 
participant.  W.C  .Attala  OL  proposes  to 
satisfy  the  requirement  of  selling  energy 
at  wholesale  by  leasing  an  undivided 
interest  in  the  facility  to  Attala 
Generating  Company.  LLC;,  which  in 
turn  will  sell  the  entire  output  of  the 
facility  exclusively  at  wholesale. 

Comment  date:  November  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  KeySpan-Glenwood  Energy  Center 
LLC 

[Docket  No  EG02-21-O00| 

Take  notice  that  on  November  5, 
2001,  KeySpan-Glenwood  Energy  Center 
LLC(the  Applicant)  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  (the  C-ommission)  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Itility  Holding  Company 
Act  of  1935.  as  amended,  and  part  365 
of  the  Commission's  regulations. 

Applicant  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 


of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  on  Long  Island,  New  York.  The 
eligible  facilities  will  consist  of  an 
approximately  79  MW  electric 
generation  plant  and  related  equipment 
and  interconnection  facilities.  The 
output  of  the  eligible  facilities  will  be 
sold  at  wholesale. 

Comment  date:  November  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  KeySpan-Port  Jeflferson  Energy 
Center  LLC 

[Docket  Nb.  EG02-22-OOOI 

Take  notice  that  on  November  5. 
2001,  KeySpan-Port  Jefferson  Energy 
CenterLLC  (the  Applicant)  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  part  365  of  the 
Commission's  regulations. 

Applicant  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  on  Long  Island.  New  York.  The 
eligible  facilities  will  consist  of  an 
approximately  79  MW  electric 
generation  plant  and  related  equipment 
and  interconnection  facilities.  The 
output  of  the  eligible  facilities  will  be 
sold  at  wholesale. 

Comment  date:  November  28,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  .\merican  Ref-Fuel  Company  of 
Delaware  Valley,  L.P. 

(Docket  No  EG02-23-O00) 

Take  notice  that  on  November  1 , 
2001.  American  Ref-Fuel  Company  of 
Delaware  Valley,  LP.  (ARC  Delaware 
Valley),  a  Delaware  limited  partnership, 
with  its  principal  place  of  business  at 
c/o  American  Ref-Fuel  Company, 
Timberway  One — Suite  200,  15990 
North  Barker's  Landing,  Houston,  Texas 
77079,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  part  365  of  the 
Commission's  regulations. 

ARC  Delaware  Valley  states  that  it 
will  be  engaged  directly  and  exclusively 


in  the  business  of  owning  or  operating, 
or  both  owning  and  operating,  a 
municipal  solid  waste-fired  small  power 
production  facility  located  in  Chester, 
Massachusetts  (Facility).  ARC  Delaware 
Valley  currently  is  an  EWG,  but  seeks  a 
redetermination  that  is  an  EWG  if  it 
modifies  the  Facility  to  produce 
capacity  above  79.5  MW.  ARC  Delaware 
Valley  will  sell  the  capacity  exceeding 
79.5  MW  exclusively  at  wholesale.  A 
copy  of  the  filing  was  served  upon  the 
Securities  and  Exchange  Commission, 
the  New  Jersey  Board  of  Public  Utilities, 
and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  El  Paso  Rio  Claro  Ltda. 

[Docket  No.  EG02-24-0001 

Take  notice  that  on  November  6, 
2001.  El  Paso  Rio  Claro  Ltda.  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant,  a  Brazilian  limited  liability 
company,  owns  power  generating 
facilities  in  Brazil.  These  facilities 
consist  of  an  875  MW  simple  cycle  gas 
fired  electric  generating  facility  and 
facilities  necessarv'  to  make  wholesale 
sales  of  electricity  in  Brazil. 

Comment  date:  November  28.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8i.ISO  New  England  Inc. 

|D(K  kel  No   ES02-:'-000| 

Take  notice  that  on  November  1. 
2001,  ISO  New  England  Inc.  (ISO  New 
England)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
make  additional  long-term  borrowing  in 
the  amount  not  to  exceed  S40.000.000 
under  an  existing  term  credit  facility. 

ISO  New  England  also  requests  a 
waiver  of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  date:  November  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

|Do(  ket  No.  ER02-18,5-O0l! 

Take  notice  that  on  November  5, 
2001 ,  the  New  England  Power  Pool 
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(NEPOOL)  Participants  Committee 
tendered  for  filing  with  the  Federal 
Energ\'  Regulatory-  Commission 
(Commission)  a  Substitute  5th  Revised 
Sheet  No  506  of  New  England  Power 
Pool  FERC  Electric  Rate  Schedule  No.  6. 
and  a  blackline  showing  the  correction. 
The  amendment  corrects  certain  text  to 
reflect  the  formulaic  changes  that 
NEPOOL  has  proposed  in  this  docket 
which  modifv'  the  methodology  used  to 
calculate  whether  a  generator  is 
operating  at  its  desired  dispatch  point. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulaton."  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  November  26.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Somerset  Windpower  LLC 

[Docket  No.  ER02-258-0001 

Take  notice  that  on  November  2, 
2001,  Somerset  Windpower  LLC 
(Somerset),  tendered  for  filing  with  the 
Federal  Energy  Regulaton'  Commission 
(Commission)  an  application  to  amend 
its  existing  authorization  to  sell  capacity 
and  energy  at  market-based  rates 
pursuant  to  section  205  of  the  Federal 
Power  Act. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  Attala  Energy  Company,  LLC 

(Docket  No.  ER02^0-001| 

Take  notice  that  on  November  5, 
2001.  Attala  Energy  Company.  LLC 
(Attala)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
supplement  to  its  October  4.  2001 
Application  for  Blanket  Authorizations. 
Certain  Waivers,  Order  .■Approving  Rate 
Schedule  and  For  Expedited  Action. 

Comment  date:  November  26.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Citizens  Energy  Corporation 

[Docket  No.  ERt)l-2814-001  i 

Take  notice  that  on  November  5, 
2001 ,  in  compliance  with  the  October  5. 
2001  letter  order  issued  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  the  above-referenced 
proceeding.  Citizens  Energy  Corporation 
(Citizens)  submitted  a  supplement  to  its 
August  9,  2001  request  for  market-based 
rate  authority 

Comment  date:  November  26.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  J.  Aran  &  Company 

[Docket  No.  ER02-237-O00] 

Take  notice  that  on  November  2. 
2001,  J.  Aron  &  Company  (Seller) 
petitioned  the  Federal  Energy 
Regulator.'  Commission  (Commission) 
for  an  order:  (1)  Accepting  Seller's 
proposed  FERC  Electric  Rate  Schedule; 
(2)  granting  waiver  of  certain 
requirements  under  Subparts  B  and  C  of 
part  35  of  the  regulations;  (3)  granting 
the  blanket  approvals  normally 
accorded  sellers  permitted  to  sell  at 
market-based  rates:  and  (4)  granting 
waiver  of  the  60-day  notice  period. 

Comment  date:  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No  ER02-2.=^O-OO0| 

Take  notice  that  on  November  2. 
2001.  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatorv'  Commission 
(Commission)  its  2002  Grid 
Management  Charge.  The  purpose  of  the 
Grid  Management  Charge  is  to  allow  the 
ISO  to  recover  its  administrative  and 
operating  costs.  The  ISO  requests  that 
the  unbundled  Grid  Management 
Charge  be  made  effective  as  of  January 
1,2002. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Cortmiission.  the  California 
Electricity  Oversight  Board,  and  upon 
all  parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER02-251-OO01 

Take  notice  that  on  November  2, 
2001,  Southwestern  Electric  Power 
Company  (SWEPCO)  filed  with  the 
Federal  Energ\'  Regulator.  Commission 
(Commission)  a  Restated  and  Amended 
Power  Supplv  .Agreement  (Restated 
PSA)  between  SWEPCO  and  the  City  of 
Hope,  Arkansas  (Hope)  The  Restated 
PSA  supersedes,  in  its  entirety,  the  1982 
Power  Supply  Agreement,  as  amended 
between  SWEPCO  and  Hope 

SWEPCO  seeks  an  effective  date  of 
June  15.  2000  for  the  Restated  PSA  and. 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  have  been  served  on 
Hope  and  on  the  Arkansas  Public 
Service  Commission. 


Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

16.  New  England  Power  Company 

[Docket  No  tRUJ-j,T2-000| 

Take  notice  that  on  November  2. 
2001,  New  England  Power  Company 
(NEP)  submitted  for  filing  with  the 
Federal  Energy  Regulator.'  Commission 
(Commission)  Original  Service 
Agreement  No.  207  for  Firm  Local 
Generation  Deliven,'  Service  under 
NTP's  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  9  between  NEP  and 
Pawtucket  Power  Associates,  Limited 
Partnership  (Pawtucket). 

NEP  states  that  a  copy  of  this  filing 
has  been  served  upon  Pav\1ucket  and 
regulators  in  the  State  of  Rhode  Island. 

Comment  date:  November  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Nevada  Power  Company 

[Docket  No  ER02-:54-0OU, 

Take  notice  that  on  November  2, 
2001.  Nevada  Power  Company  (Nevada 
Power)  filed  with  the  Federal  Energy 
Regulatory'  Commission  (Commission) 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  an  executed  Interconnection 
Agreement  between  Nevada  Power  and 
Duke  Washoe  LLC  (Duke).  This 
agreement  governs  the  terms  and 
conditions  of  the  interconnection  to 
Nevada  Power's  transmission  system  of 
Duke's  540  MW  electric  generation 
facility  located  in  Washoe  County. 
Nevada. 

Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

18.  Puget  Sound  Energy,  Inc. 
[Docket  No.  ER02-255-OOOI 

Take  notice  that  on  November  2. 
2001.  Puget  Sound  Energy.  Inc..  a  public 
utility  corporation  organized  under  the 
laws  of  the  State  of  Washington  (PSE). 
file  with  the  Federal  Energy-  Regulatory- 
Commission  (Commission),  a  Notice  of 
Cancellation  of  Service  Agreement  for 
Firm  and  Non-Firm  Point-To-Point 
transmission  Ser\-ice  under  FERC 
Electric  Tariff  Original  Volume  No.  7 
Open  Access  Transmission  Tariff 
(Tariff)  with  the  Merchant  Energy-  Group 
of  the  .Americas.  Inc  (MEGA),  as 
Transmission  Customer  (Ser\-ice 
Agreement  Nos.  78  and  79  under  the 
Tariff). 

PSE  states  that  a  copy  of  the  filing  was 
served  upon  MEGA. 

Comment  date:  November  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 
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19.  Mill  Run  Windpower,  LLC 

(Docket  No.  ER02-256-000| 

Take  notice  that  on  November  2, 
2001,  Mill  Run  Windpower.  LLC  (Mill 
Run),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  to  amend 
its  existing  authorization  to  sell  capacity 
and  energy  at  market-based  rates 
pursuant  to  section  205  of  the  Federal 
Power  Act. 

Comment  date:  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

20.  Northern  Iowa  Windpower,  LLC 

IDocket  No.  ER02-257-fl00l 

Take  notice  that  on  November  2. 
2001.  Northern  Iowa  Windpower.  LLC 
(NIW).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  to  amend 
its  existing  authorization  to  sell  capacity 
and  onergv  at  market-based  rates 
pursuant  to  section  205  of  the  Federal 
Power  Act. 

Comment  date:  November  2.3.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  WPS  Resources  Operating 
Companies 

IDocket  No.  ER02-26O-O00J 

Take  notice  that  on  November  5, 
2001.  WPS  Resources  Operating 
Companies  (WPS  Companies),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  behalf  of  Wisconsin  Public  Service 
Corporation  (WPSC)  and  Upper 
Peninsula  Power  Company  an  executed 
service  agreement  with  their  affiliate, 
Combined  Locks  Energy  Center.  LLC 
(CLEC)  pursuant  to  section  205  of  the 
Federal  Power  Act.  Under  this  ser\'ice 
agreement.  WPSC  will  provide  CLEC 
with  Generation  Delivery  Imbalance 
Service  and  Dynamic  Scheduling 
Service  pursuant  \i)  the  WPS 
Companies'  Open  .-Kccess  Transmission 
Tariff,  FERC  Electric  Tariff.  First 
Revised  Volume  No.  1  (WPS  Tariff).  The 
WPS  Companies  request  an  effective 
date  of  November  1.  2001  for  this 
ser\ice  agreement. 

Copies  of  the  filing  were  served  upon 
CLEC  and  the  Public  Service 
Commission  of  Wisconsin, 

Comment  date:  November  26.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PECO  Energy  Company 

[Docket  No.  ER02-261-OOO| 

Take  notice  that  on  November  5, 
2001.  PEC;0  Energy  Company  (PECO) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 


(Commission),  pursuant  to  Order  No. 
614,  FERC  Stats.  &  regs..  Regulations 
Preambles  61.096  (2000).  First  Revised 
Sheet  Nos.  45-50  superseding  Original 
Sheet  Nos.  45-50  to  the  Construction 
Agreement  between  PECO  and  Liberty 
Electric  Power.  LLC  (Liberty), 
designated  bv  the  Commission  as  PECO 
Rate  Schedule  FERC  No.  140. 

Comment  date:  November  26.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  Np.  ER02-262-O00I 

Take  notice  that  on  November  5. 
2001 .  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  Service 
Agreement  No.  363  (Agreement)  to  add 
the  Borough  of  Chambersburg  to 
Allegheny  Power's  Open  Access 
Transmission  Tariff  which  has  been 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-1 8-000.  Copies  of  the 
filing  have  been  provided  to  the 
Pennsylvania  Public  Utility  Commission 
and  all  parties  of  record. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  and  asks  the 
Commission  to  honor  the  proposed 
effective  date  of  December  1.  2001  as 
specified  in  the  agreement  negotiated  by 
the  parties. 

Comment  date:  November  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Intercom  Energy,  Inc. 

[Docket  No.  ER02-267-O00J 

Take  notice  that  on  November  5. 
2001.  Intercom  Energy.  Inc.  (Intercom) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for  an 
order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1 ,  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-base  rates,  and 
waiving  certain  regulations  of  the 
Commission.  Intercom  requested 
expedited  Commission  consideration. 
Intercom  requested  that  its  Rate 
Schedule  No.  1  become  effective  upon 
the  earlier  of  the  date  the  Commission 
authorizes  market-based  rate  authority, 
or  30-days  from  the  date  of  this  filing. 
Intercom  also  filed  its  FERC  Electric 
Rate  Schedule  No.  1. 


Comment  date:  November  26.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Progress  Ventures,  Inc..  Progress 
Genco  Ventures.  LLC 

IDocket  No.  EROl-2928-001  and  Docket  No. 
EROl-2929-OOll 

Take  notice  that  on  November  2. 
2001,  Progress  Ventures.  Inc.  and 
Progress  Genco  Ventures.  LLC  tendered 
for  filing  with  the  Federal  Energy 
Regulator}-  Commission  (Commission) 
an  amendment  to  their  applications  for 
authorization  to  sell  power  at  market- 
based  rates  in  the  above-referenced 
dockets. 

Comment  date:  November  23.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
iM,M,v  ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boersers. 

Secretary. 

[FR  Doc.  01-28462  Filed  1 1-13-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-1 2-000.  et  al.] 

PSEG  Power  New  York,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  6.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSEG  Power  New  York  Inc. 

[Docket  No.  EC02-1 2-000) 

Take  notice  that  on  October  26.  2001. 
PSEG  Power  New  York  Inc  (PSEG  New 
York)  filed  with  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  a  request  for  Commission 
authorization  under  section  203  of  the 
Federal  Power  Act  (FPA)  for  the  sale  of 
Applicant's  Albany  Steam  Station  to  the 
Town  of  Bethlehem  Industrial 
Development  Agency  (the  Agency),  and 
the  contemporaneous  lease  back  of  the 
Albany  Steam  Station  to  PSEG  New- 
York.  Additionally.  PSEG  New  York 
also  requests  any  necessary  section  203 
authority  to  exercise  its  option  rights  to 
purchase  back  its  jurisdictional  facilities 
from  the  Agency . 

Comment  date:  November  16.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Attala  Generating  Company.  LLC 

[Docket  Nos.  EC02-1 3-000  and  EL02-13- 
000] 

Take  notice  that  on  Octotjer  25,  2001, 
Attala  Generating  Company,  LLC 
(Attala)  filed  with  the  Commission  a 
request:  (1)  A  request  for  authorization 
under  section  203  of  the  Federal  Power 
Act  (FPA)  of  a  sale/leaseback 
transaction  and  the  assignment  of  a 
tolling  agreement;  (2)  a  request  for  a 
determination  that  neither  the  owner 
lessor  nor  the  owner  participant  in  the 
sale/leaseback  transaction  is  a  "public 
utility"  under  section  201(f)  of  the  FPA 

Comment  date:  November  21.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cleco  Evangeline  LLC 

[Docket  Nos.  EC02-14-OOO  and  EL02-14- 
000] 

Take  notice  that  on  October  26.  2001 . 
Cleco  Evangeline  LLC  filed  with  the 
Commission  an  Application:  (1)  Seeking 
Commission  authorization  under 
section  203  of  the  Federal  Power  Act  to 
transfer  certain  [urisdictionaJ  Assets  ; 
and.  (2)  seeking  an  order  from  the 
Commission  that  passive  financial 
participants  involved  in  the  transaction 


will  not  be  considered  a  "public  utility" 
under  section  201  of  the  FPA. 

Comment  date:  November  21 ,  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services.  Inc..  on  behalf  of 
Cinergy  Corp..  The  Cincinnati  Gas  & 
Electric  Company.  Cinergy  Power 
Investments,  Inc.  and  Cinergy 
Wholesale  Energy.  Inc. 

IDocket  Nos.  EC02-1 5-000,  EG02-13-O00 
and  ER02-1 77-000] 

Take  notice  that  on  October  29,  2001, 
Cinergy  Ser\'ices,  Inc..  on  behalf  of 
Cinergy  Corp..  The  Cincinnati  Gas  & 
Electric  Company.  Cinergy  Power 
Investments.  Inc.,  and  Cinergy 
Wholesale  Energy,  Inc,  (collectively. 
Applicants)  tendered  for  filing  an 
application  requesting  all  necessar> 
authorizations  under  section  203  of  the 
Federal  Power  Act,  16  U.S.C.  824b 
(2000).  for  Applicants  to  engage  in  a 
corporate  reorganization. 

Copies  of  this  filing  have  been  served 
on  the  Public  Utilities  Commission  of 
Ohio,  the  Kentucky  Public  Ser\'ice 
Commission  and  the  Indiana  Utility' 
Regulatory  Commission 

Comment  date:  November  21 .  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Minnesota  Power.  Rainy  River 
Energy  Corporation — Taconite  Harbor, 
and  LTV  Steel  Mining  Company 

[Docket  No   EC02-1 6-000] 

Take  notice  that  on  Noverat)er  1 , 
2001 .  LT\'  Steel  Mining  Company 
(LTV'SMC).  Minnesota  Power  (MP)  and 
Rainy  River  Energy  Corporation — 
Taconite  Harbor  (RRTH)  filed  with  the 
Federal  Energy  Regulatory  Conunission 
(Commission)  a  joint  application 
(Application)  pursuant  to  section  203  of 
the  Federal  Power  Act  seeking 
authorization  for  LTVSMC  to  Sell  and 
MP  and  RRTH  to  acquire  certain 
jurisdictional  facilities  including  a  dual- 
circuit  transmission  line,  substation  and 
step-up  transformers.  The  transaction 
also  involves  the  acquisition  by  RRTH 
of  three  75  MW  generating  facilities 
from  LTVSMC 

MP  owns  and  operates  generation, 
transmission  and  distribution  facilities 
and  provides  electricity  to  138.000 
customers  in  northeastern  Minnesota 
and  northwestern  Wisconsin.  RRTH  has 
filed  an  application  for  Exempt 
Wholesale  Generator  Status  and  is 
seeking  Commission  acceptance  of  its 
market-based  rate  tariff.  LTA'SMC 
engaged  in  the  mining  and  beneficiation 
of  taconite  into  taconite  pellets  and  in 
the  generation  and  transmission  of 
electric  power 


The  applicants  have  also  requested 
that  the  Commission  process  the 
Application  on  an  expedited  basis  and 
LTV  has  provided  contingent  notice  of 
the  termination  of  its  jiu"isdictional  rate 
schedules. 

Comment  date:  November  26.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northwestern  Corporation 

IDocket  No.  ES02-6-0001 

Take  notice  that  on  October  31.  2001. 
Northwestern  Corporation 
(.\orth Western!  submitted  an 
application  under  section  204  of  the 
Federaj  Power  Act  seeking  authorization 
to  issue  indebtedness  pursuant  to  a 
credit  facility  or  other  evidence  of 
indebtedness  to  be  established  and 
maintained  with  one  or  more  financial 
institutions  pursuant  to  one  or  more 
agreements  pursuant  to  which 
Northwestern  may  borrow  funds  from 
time  to  time  during  such  term,  on  a 
revolving  credit  basis  or  otherwise,  up 
to  a  maximum  principal  amount  of 
SI. 100. 000. 000 

Northwestern  also  requested  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  date:  November  26.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  &  Light  Co. 

[Docket  Nos.  0.^ 96-39-008.  ER93-465-031. 
ER93-922-017.  EL94-12-012  and  ER96- 
2381-005) 

Take  notice  that  on  November  1. 
2001.  Flonda  Power  &  Light  Company 
(FPL)  filed  with  the  Federal  Energy 
Regulator,  Commission  a  correction  to 
one  of  the  Open  Access  Transmission 
Tariff  revised  sheets  it  filed  on  October 
15.  2001   FPL  states  that  the  filing 
corrects  Sheet  No.  132.  line  12  by 
deleting  the  word  'Monthly"  which 
inadvertently  was  not  deleted  in  the 
revised  sheet  filed  October  15.  2001 

Comment  date  November  23.  2001    in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  .American  Ref-Fuel  Company  of 
Delaware  Valley,  L.P. 

[Docket  No.  QF87-492-0031 

Take  notice  that  on  November  1. 
2001.  American  Ref-Fuel  Company  of 
Delaware  Valley.  LP  (ARC  Delaware 
Valley)  of  Timberwav  One— Suite  200. 
15990  North  Barker'?  Landing.  Houston. 
Texas  77079  filed  with  the  Federal 
Energy  Regulator%'  Commission  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  pow-er 
production  facility  pursuant  to 
292.207(b)  of  the  Commission's 
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regulations  and  a  request  for  expedited 

action 

ARC  Deidvvdre  \'dlley  seeks  to 
recertify  its  small  power  production 
facilitv  located  in  Chester.  Pennsylvania 
as  a  qudlifying  facility  if  it  modifies  the 
facility  to  produce  an  additional  5-10 
MVV  of  power  above  80  M\V  and  to  sell 
that  power  at  market-based  rates  as 
t^xempt  wholesale  generated  power  into 
the  PJM  Interconnection,  L.L.C.  market. 

ARC  Delaware  Vallev  is 
interconnected  to  the  transmission 
system  of  PEdJ  Energy  Company  and 
sells  most  of  the  power  from  the  facility 
to  Conectiv. 

Comment  date:  December  3,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Amerada  Hess  Corporation 

(Docket  No.  ER97-21.5,1-(J12| 

Take  notice  that  on  November  1 . 

JOOl.  the  Amerada  Hess  Corporation 
|.,\HC)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  3-year  updated  market  analysis  in 
support  of  its  market-based  rate 
authority.  AHC  reports  that  there  have 
been  no  changes  in  its  status  that  should 
affect  its  continued  authority  to  sell 
power  at  market-based  rates. 

Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Hess  Energy.  Inc. 

IDcnk-'iNM    KR'r-4,^81-O06| 

Take  notii  e  that  on  November  1, 
2001.  Hess  Energy.  Inc.  [Hess  Energy) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  3-vear 
updated  market  aiialvsis  in  support  of 
its  market-based  rate  authority.  Hess 
Energy  reports  that  there  have  been  no 
changes  in  its  status  that  should  affect 
its  continued  authority  to  sell  power  at 
market-based  rates. 

(kimment  date:  November  23.  2001 .  in 
accordance  with  Standard  Paragraph  E 
.It  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

iIJikKi'I  .No    hK(ll-Z.=iUl-U()h| 

Take  notice  that  on  November  1. 
2001.  Portland  General  Electric 
Companv  fPGF)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (FERt;  or  Commission) 
termination  of  FERC  Rate  Schedule  No. 
n  and  refiling  of  FERC  Rate  Schedule 
No,  210  to  uonform  the  Pacific 
Northwest  (jiordination  Agreement  in 
accordance  to  FERC  Rule  614. 

PGE  respectfullv  requests  that  the 
Commission  allow  the  Rate  Schedule  to 
become  effective  [anudrv  1.  2002. 


Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Northern  Indiana  Public  Service 
Company 

iDocket  t>Jo.  ER02-231-0001 

Take  notice  that  on  November  1 , 
2001,  Northern  Indiana  Public  Ser\'ice 
Company  (Northern  Indiana)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  pursuant  to  its  Wholesale 
Market-Based  Rate  Tariff  with  DTE 
Energy  Trading  (DTE).  Northern  Indiana 
has  requested  an  effective  date  of 
November  1,  2001. 

Copies  of  this  filing  have  been  sent  to 
DTE,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  Indiana  Public  Service 
Company 

IDocket  I^D.  ER02-232-OOO1 

Take  i^tice  that  on  November  1 , 
2001,  Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  pursuant  to  its  Wholesale 
Market-Based  Rate  Tariff  with  HQ 
Energy  Ser\'ices  (U.S.)  Inc.  (HQj. 
Northern  Indiana  has  requested  an 
effective  date  of  November  1 ,  2001 . 

Copies  of  this  filing  have  been  sent  to 
HQ,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  ISO  New  England  Inc. 

IDocket  N|d.  ER02-233-OO()) 

Take  notice  that  on  November  1. 
2001,  ISO  New  England  Inc.  (IS)  made 
a  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
under  section  20,5  of  the  Federal  Power 
Act  of  changes  to  its  Capital  Funding 
Tariff.  The  ISO  requests  that  the  changes 
to  the  Capital  Funding  Tariff  be  allowed 
to  go  into  effect  on  January  1.  2002. 

Copies  of  the  transmittal  letter  were 
served  upon  all  Participants  in  the  New 
England  Power  Pool  (NEPOOL),  as  well 
as  on  the  governors  and  utility 
regulatory  agencies  of  the  six  New 
England  States,  and  NECPUC. 
Participants  were  also  served  with  the 
entire  filing  electronically.  The  entire 
filing  is  posted  on  the  ISO's  web  site 
{wwH.iso-ne.com). 


Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  LTV  Steel  Mining  Company 

(Docket  No.  ERO2-234-OO01 

Take  notice  that  on  November  1 , 
2001.  LTV  Steel  Mining  Company  filed 
with  the  Federal  Energy  Regulatory- 
Commission  (Commission)  an 
Agreement  for  Temporary 
Interconnection  and  Transmission 
Service  under  which  it  proposes  to 
provide  temporary  interconnection  and 
transmission  service  to  Rainv  River 
Energy  Corporation — Taconite  Harbor 
over  its  transmission  facilities. 

Comment  date:  No\ember  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PJM  Interconnection,  L.L.C. 

|Do(:l<t't  NO.  h;K02-235-000l 

Take  notice  that  on  November  1, 
2001.  PyK\  Interconnection.  L.L.C.  (PIM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  conforming  changes  and 
minor  revisions  to  the  PJ.Vl  Open  Access 
Transmission  Tariff  (P[M  Tariff)  and  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  (Operating  Agreement)  to  fully 
reflect  all  previous  changes  to  the 
current  version  of  the  Tariff  and 
Operating  Agreement  in  the  versions  of 
the  Tariff  and  Operating  Agreement  that 
encompass  both  PJM  and  PJM  West. 
which  will  take  effect  on  lanuarv  1. 
2002   PJM  states  that,  except  for  certain 
conforming  changes,  typographical 
errors,  and  other  minor  changes,  all  of 
the  submitted  changes  previously  have 
been  filed  with  the  Commission,  and 
have  either  been  approved  or  are 
awaiting  Commission  action. 

Copies  of  this  filing  have  been  served 
on  all  PJM  Members  and  the  state 
electric  regulatory  commissions  in  the 
PJM  control  area. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Geysers  Power  Company,  L.L.C. 

(Docket  No   ER{)2-236-000) 

Take  notice  that  on  November  1, 
2001,  Geysers  Power  Company,  L.L.C. 
(Geysers  Power),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  updated 
Rate  Schedules  for  the  calendar  year 
2002  for  Reliability  Must-Run  services 
provided  to  the  California  Independent 
System  Operator  Corporation  (CAISO) 
pursuant  to  the  Geysers  Main  RMR 
Agreement  accepted  by  the  Commission 
in  California  ISO  Corp..  et  al.,  87  FERC 
61.250  (1999). 
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Copies  of  this  filing  have  been  served 
upon  the  CAISO  and  Pacific  Gas  and 
Electric  Company. 

Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nfttice 

18.  Southern  California  Edison 
Company 

(Docket  No.  ER02-238-OOO1 

Take  notice  that  on  November  1. 
2001,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
revision  to  its  Transmission  Owner 
Tariff  (TO  Tariff).  FERC  Electric  Tariff, 
Substitute  First  Revised  Original 
Volume  No.  6.  The  proposed  revision 
changes  SCE's  rates  charged  for 
Reliability  Services,  which  recover 
Reliability  Ser\'ices  costs  billed  directly 
to  SCE  as  a  Participating  Transmission 
Owner  (PTO)  h\  the  Cdlifornia 
Independent  System  Operator  (ISO). 

Copies  of  this  filing  were  ser%'ed  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator,  the 
California  Electricity  Oversight  Board, 
Pacific  Gas  and  Electric  Companv.  San 
Diego  Gas  &  Electric  Company,  and  the 
wholesale  customers  with  loads  in 
SCE's  historic  control  area. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19,  Duke  Energy  South  Bay  L.L.C, 

(Docket  No.  ER02-239-OOO( 

Take  notice  that  on  November  1, 
2001.  Duke  Energy  South  Bay,  L.L.C. 
(DESB)  tendered  for  filing  revisions  to 
its  Reliability  Must  Run  Ser\'ice 
Agreement  (RMR  .Agreement)  with  the 
California  Independent  System  Operator 
(CAISO).  The  revisions  are  being  made 
to  (1)  amend  schedule  A.  section  3  of 
Duke  South  Bay's  Must-Run  Schedule  to 
reflect  Monthly  Reserved  MWh  for  .^ir 
Emission  Limitations  and  section  12  of 
Duke  South  Bay's  Must-Run  Schedule  to 
reflect  Contract  Ser\'ice  Limits  for  the 
year  beginning  January  1.  2002;  (2) 
amend  schedule  B  of  Duke  South  Bay's 
Must-Run  Schedule  to  reflect  the  Hourly 
Availability  Rate.  Hourly  Penalty  Rate, 
Target  A\dilable  Hours  and  .Annual 
Fixed  Revenue  Requirement;  and  (3) 
amend  schedule  D  of  Duke  South  Bay's 
Must-Run  .Schedule  to  reflect  the 
Prepaid  Start-ups  for  the  year  beginning 
lanuar\  1.  2002. 

DESB  requests  an  effective  date  of 
(anuary  1 ,  2002  for  these  revisions. 
Copies  of  the  filing  have  been  served 
upon  the  CAISO.  and  the  California 
Public  I'tilities  Commission, 

Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Duke  Energy  Oakland,  L.L.C 

(Docket  No.  ER02-24O-OO0) 

Take  notice  that  on  November  1 , 
2001,  Duke  Energy  Oakland.  L.L.C. 
(DEO)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  revisions  to  its  Reliability 
Must  Run  Service  Agreement  (RMR 
Agreement)  with  the  California 
Independent  System  Operator  (CAISO). 
The  revisions  are  being  made  to  (1) 
amend  schedule  A,  section  12  of  DEO's 
Must-Run  Schedule  to  reflect  Contract 
Ser\ice  Limits  for  the  year  beginning 
January  1,  2002;  (2)  amend  schedule  B 
of  DEO's  Must-Run  Schedule  to  reflect 
the  Hourly  Availability  Rate,  Hourly 
Penalty  Rate.  Target  Availability  Hours 
and  Annual  Fixed  Revenue 
Requirement;  and  (3)  amend  schedule  D 
of  DEO's  Must-Run  Schedule  to  reflect 
the  Prepaid  Start-ups  for  the  year 
beginning  January  1,  2002. 

DEO  requests  effective  date  of  January 
1.  2002  for  these  revisions.  Copies  of  the 
filing  have  been  ser\'ed  upon  the 
CAISO.  and  the  California  PubUc 
Utilities  Commission. 

Comment  date:  November  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Company 

(Docket  No.  ER02-241-O001 

Take  notice  that  on  November  1 . 
2001 .  New  England  Power  Company 
(NEP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  First  Revised  Ser\-ice 
Agreement  No.  23  for  Network 
Integration  Ser\'ice  under  NEP's  Open 
Access  Transmission  Tariff.  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  9  between  NEP  and  Granite  State 
Electric  Company.  ^EP  states  that  this 
filing  has  been  ser\ed  upon  Granite 
State  Electric  Company  and  regulators 
in  the  States  of  Massachusetts.  New 
Hampshire,  and  Vermont.  NEP  has 
requested  an  effective  date  of  October  3, 
2001. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  Conunonwealth  Edison  Company 

IDocket  No.  ER02-242-OO01 

Take  notice  that  on  November  1.  2001 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  (Commission 
(Commission)  a  Service  Agreement  for 
Network  Integration  Transmission 
Ser\ice  (NSA)  and  a  Network  Operating 
Agreement  (NOA)  between  ConiEd  and 
Mid.American  Energy  Company 
(MidAmerican).  These  agreements 
govern  ComEd's  provision  of  network 


service  to  serve  retail  load  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
November  1,  2001.  and  therefore,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  MidAmerican. 

Comment  date:  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southern  California  Edi-son 
Company 

IDocket  No.  ER02-243-OO0I 

Take  notice,  that  on  November  1, 
2001.  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  revised 
Ser\ice  Agreement  between  SCE  and 
Southern  California  Water  Companv 
(SCWC)  for  Wholesale  Distribution' 
Senice  under  the  terms  and  conditions 
of  SCE's  Wholesale  Distribution  Access 
Tariff  (WDAT).  FERC  Rate  Schedule 
Original  Volume  No.  5.  The  purpose  of 
this  revision  is  to  reflect  the  charge  for 
such  ser\'ice  which  formerly  had  been 
reflected  as  a  component  of  SCE's 
demand  charge  under  its  Partial 
Requirements  Tariff  with  SCWC.  The 
Partial  Requirements  Tariff  terminates 
effective  at  midnight  on  December  31, 
2001. 

SCE  requests  that  the  revised  WDAT 
Ser\'ice  Agreement  become  effective  on 
January  1.  2002.  Copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  SCWC. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24,  Idaho  Power  Compan\ 
(Docket  No.  ER02-2 44-000 1 

Take  notice  that  on  November  1. 
2001,  Idaho  Power  Company  filed  a 
notice  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
of  cancellation  of  its  Generator 
Interconnection  and  Operating 
Agreement  with  Watts  United  Power, 
L.L.C,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

25.  North  .American  Energy,  L,L.C, 

IDocket  No.  ER02-245-OOOI 

Take  notice  that  on  November  1, 
2001,  North  American  Energy,  LLC. 
(North  American)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  acceptance  of  North 
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American  Rate  Schedule  FERC  No.  1; 
the  granting  of  certain  blanket 
dppmval.s.  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  nf  certain  Commission 
regulations 

North  American  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 

Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
<it  thr  end  of  thi>  notice. 

26.  Boston  Edison  Company.  Cambridge 
Electric  Light  Company. 
Commonwealth  Electric  Company 

I  Docket  No.  ER02-246-O001 

Take  notice  that  on  November  1, 
2001.  Boston  Edison  Companv  (BECo), 
Cambridge  Electric  Light  Companv 
(Cambridge)  and  Commonwealth 
Electric  Company  ((Commonwealth) 
(collectively,  the  NSTAR  Companies), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  CCommission 
iCiommissinn)  new  market-ha.sed  rate 
tariffs,  including  a  form  of  umbrella 
service  agreement  (Tariffs). 

The  NSTAR  Companies  request 
waiver  of  the  Commission's  notice  of 
filing  requirements  to  allow  the  Tariffs 
to  become  effective  on  November  2. 

2001.  the  day  after  filing.  Alternativelv. 
the  NSTAR  Companies  ask  the 
Commission  to  allow  each  of  the  new- 
Tariffs  to  become  effective  on  lanuary  1. 

2002.  which  is  sixty  days  from  now  The 
NST.\R  CCompanies  state  that  thev 
ser\'ed  copies  of  th^^  filing  on  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date  November  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Alliant  Energy  Corporate  Services. 
Inc. 

!Do(  ket  No.  ER02-247-OO0I 

Take  notice  that  on  November  1. 
2001,  Alliant  Energy  Corporate  Services. 
Inc.  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Service  Agreement  with 
GEN-SYS  establishing  GEN-SYS  as  a 
Short-Term  Firm  -Point-To-Point 
transmission  customer  under  the  terms 
of  the  Alliant  Energy  Corporate 
St'r\  ices.  Inc.  Open  Access 
Transmission  Tariff. 

.Mliant  Energy  Corporation  Services. 
ln(    requests  an  effective  date  of  June  1 . 
2001.  and  accordingly,  seeks  waiver  of 
the  Commissions  notice  requirements. 
.-\  copy  of  this  filing  has  been  ser\'ed 
upon  the  Illinois  Commerce 
f'ommissinn,  tht>  Minnesota  Public 
L'tilities  (.ommission.  the  Iowa 
Department  of  Commerce,  and  the 


Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Cinergy  Services,  Inc. 

(Docket  No,ER02-248-000l 

Take  notice  that  on  November  1, 
2001.  Cinergy  Services.  Inc.  (Cinergy) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Name  Change 
from  FirstEnergy  Services  Corp.  to 
FirstEnergy  Solutions  Corp.  Cinergy 
respectfully  requests  waiver  of  notice  to 
permit  the  Notice  of  Name  Change  to  be 
made  effective  as  of  the  date  of  the 
Notice  of  Name  Change. 

A  copy  of  the  filing  was  served  upon 
FirstEnergy  Solutions  Corp. 

Commant  date:  November  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  ISO  New  England  Inc. 

[Docket  No.  ER02-243-0001 
Take  notice  that  on  November  1. 

2001,  ISO  New  England  Inc.  (ISO)  made 
a  filing  under  section  205  of  the  Federal 
Power  Act  of  revised  tariff  sheets  for 
recovery  of  its  administrative  costs  for 

2002.  The  ISO  requests  that  these  sheets 
be  allowed  to  go  into  effect  on  January 
1.2002. 

Copies  of  the  transmittal  letter  were 
ser\'ed  upon  all  Participants  in  the  New 
England  Power  Pool  (NEPOOL)  and  all 
non-Participant  entities  that  are 
customers  under  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as 
on  the  governors  and  utility  regulatory 
agencies  of  the  six  New  England  States, 
and  NECPUC.  Participants  were  also 
served  with  the  entire  filing 
electronically.  The  entire  filing  is  posted 
on  the  ISO's  website  (whix^ iso-ne.com]. 

Comment  date:  November  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  .Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

IDocket  No.  ER02-253-000] 

Take  notice  that  on  November  1. 
2001,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  Nos.  361  and  362  to 
add  Dominion  Nuclear  Marketing  11.  Inc. 
to  Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 


Energy  Regulatory  Commission 
(Commission  )  in  Docket  No.  ER96-58- 
000. 

The  proposed  effective  date  under  the 
Service  Agreements  is  October  31.  2001 
or  a  date  ordered  by  the  Commission. 
Copies  of  the  filing  have  been  provided 
to  all  parties  of  record. 

Comment  date:  November  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

31.  Mississippi  Power  Company 

IDocket  No.  ER02-2.59-O00( 

Take  notice  that  on  October  30.  2001, 
Mississippi  Power  Company  filed  with 
the  Federal  Energy  Regulatorv 
Commission  (Commission)  a  notice  of 
cancellation  of  Mississippi  Power 
Company  Rate  Schedule  FERC  No.  145. 
The  rate  schedule  concerns  a 
transmission  facilities  agreement  with 
Alabama  Power  Company  dated 
September  30.  1994  under  which  certain 
transmission  facilities  would  be  built  by 
Mississippi  Power  Company  from  its 
Plant  Daniel  facility  for  use  bv  Alabama 
Power  Company  for  reliability  purposes. 
This  agreement  terminated  pursuant  to 
its  own  terms.  A  termination  effective  as 
of  May  31.  2001  has  been  requested. 
Notice  of  the  proposed  cancellation  has 
been  served  upon  Alabama  Power 
Company  and  the  Mississippi  Public 
Service  Commission. 

Comment  date:  November  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ixMix:  fere. gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  link. 

Linwood  \.  Watson.  Ir., 

Acting  Secretary 

|FR  Doc,  01-28423  Filed  11-13-01;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-11 -000.CP02-1 2-000 
andCP02-1 3-000] 

Western  Frontier  Pipeline.  LL.C; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Western  Frontier 
Pipeline  Project,  Request  for 
Comments  on  Environmental  Issues, 
and  Notice  of  Public  Scoping 
Meetomgs  amd  Site  Visit 

November  7.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  Western  Frontier 
Pipeline.  L.L.C  (Western  Frontier) 
Western  Frontier  Pipeline  Project  in 
Colorado.  Kansas,  and  Oklahoma.' 
These  facilities  would  consist  of  about 
409  miles  of  pipeline  and  20.000 
horsepower  (hp)  of  compression.  This 
EIS  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowmer  on  Western 
Frontier's  proposed  route  and  receive 
this  notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condenuiation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Western  Frontier  provided  to 
landowners  along  and  adjacent  to  the 


'  Western  Frontier  Pipeline,  1,L  C  s  application 
in  Docket  Nos  CP02-n-000.  C:P02-12-000  and 
CP02-1 3-000  was  filed  with  the  Commission  under 
section  7(c)  of  the  Natural  Gas  Act 


proposed  route.  This  fact  sheet 
addresses  a  number  of  typically  asked 
questions,  including  the  use  of  eminent 
domain  and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  [www.ferc.gov). 

This  notice  is  being  sent  to 
landowners  of  property  crossed  by  and 
adjacent  to  Western  Frontier's  proposed 
route:  Federal,  state,  and  local  agencies; 
elected  officials;  environmental  and 
public  interest  groups;  and  local 
libraries  and  newspapers,  .^dditlonally, 
with  this  notice  we  are  asking  those 
Federal,  state,  local  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  EIS,  These  agencies 
may  choose  to  participate  once  they 
have  evaluated  the  proposal  relative  to 
their  agencies'  responsibilities  Agencies 
who  would  like  to  request  cooperating 
agency  status  should  follow  the 
instructions  for  filing  comments 
described  below 

Summary  of  the  Proposed  Proiect 

Western  Frontier  proposes  to  build 
new  natural  gas  pipeline  and 
compression  facilities  to  transport 
540.000  dekatherms  per  day  (Dthy'd)  of 
natural  gas  from  the  Cheyenne  Hub  in 
northwest  Weld  County,  Colorado  to 
growing  markets  in  the  mid-continent 
United  States  Western  Frontier  requests 
Commission  authorization,  to  construct, 
install,  own.  operate,  and  maintain  the 
following  facilities: 

•  About  398  5  miles  of  30-inch- 
diameter  pipeline  in  Weld.  .^dams. 
Arapahoe.  Elbert.  Lincoln.  Cheyerme. 
Kiowa,  and  Prowers  Counties,  Colorado: 
Hamilton,  Kearny.  Grant,  Haskell,  and 
Seward  Counties.  Kansas;  and  Beaver 
County.  Oklahoma  (Western  Frontier 
Pipeline); 

•  About  9.7  miles  of  16-inch-diameter 
lateral  pipeline  in  Adams.  Colorado 
(Wattenberg  Lateral); 

•  A  total  of  about  0.8  mile  of  30-  and 
16-inch-diameter  pipelines  in  Weld 
County,  Colorado  to  interconnect  the 
Western  Frontier  Pipeline  with  the 
Wyoming  Interstate  Company,  Ltd,  and 
Colorado  Interstate  Gas  Company: 

•  Nine  meter/regulating  stations 
including  two  stations  in  Weld  County 
and  one  station  in  Adams  County, 
Colorado,  one  station  in  Grant  County 
and  two  stations  in  Seward  County. 
Kansas,  and  three  stations  in  Beaver 
County.  Oklahoma; 

•  Two  compressor  stations  Weld  and 
Adams  Counties,  Colorado  with  10,000 
hp  each;  and 


•  Associated  pipeline  facilities, 
including  4  pig  launchers,  4  pig 
receivers,  and  20  mainline  block  valves. 

The  general  location  of  Western 
Frontier's  proposed  project  facilities  is 
shown  on  the  map  attached  as  appendix 

1.2 

Land  Requirements  for  Construction 

Western  Frontier  wiujld  construct  a 
total  of  about  409  miies  of  new  pipeline 
of  which  about  289  miles  would  be  in 
Colorado,  109  miles  would  be  in 
Kansas,  and  11  miles  would  be  in 
Oklahoma  Construction  of  the  Western 
Frontier  Pipeline  Project  would  require 
about  5.708  acres  of  land  including 
extra  workspace  and  aboveground 
facilities  Of  this  total,  about  4.920  acres 
would  be  disturbed  by  construction  of 
the  pipeline  right-of-way.  740  acres 
would  be  disturbed  by  extra  workspace 
and  c7ontrac:tor  pipe  yards,  and  48  acres 
would  be  disturbed  by  the  aboveground 
facilities 

Western  Frontier  proposes  to 
generally  use  a  100-foot-wide 
construction  right-of-way  along  the 
Western  Frontier  Pipeline  and  an  80- 
foot-wide  construction  right-of-way 
along  the  Wattenberg  lateral   Smaller 
construction  nght-of-wav  widths  would 
be  used  in  wetlands  Following 
construction  and  restoration  of  the  right- 
of-way  and  temporar)'  work  spaces. 
Western  Frontier  proposes  to  retain  a 
50-foot-wide  permanent  pipeline  nght- 
of-way  along  both  the  Western  Frontier 
Pipeline  and  the  Wattenberg  Lateral 
Total  land  requirements  for  the 
permanent  nght-of-way  would  be  about 
2.474  acres  with  an  additional  24  acres 
required  for  the  operation  of  the  new  or 
mcidified  aboveground  facilities 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEP.M  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  NEPA  also  requires  us  ■*  to 
discover  and  address  concerns  the 
public  may  have  about  proposals  We 
call  this  "scoping  "  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 


'The  appendices  referenced  in  this  notice  ar  enot 
being  pnnted  in  the  Federal  RegHter  Copies  are 
available  on  the  Ck)mmission  s  website  at  the 
■RIMS"  link  or  from  the  Clommission  s  Public 
Reference  and  files  Maintenance  Branch,  888  First 
Street.  NE.  Room  2A.  Washington,  tx;  2M26,  or  call 
12020)208-1371   For  instructions  on  connecting  to 
RIMS  refer  to  the  last  page  of  this  notice  Copies  of 
the  appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail, 

^  "We",  "us",  "our"  refer  to  the  environmental 
staff  of  the  Office  of  Energy  ProjecU  (OEP) 
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onvironmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notif\-  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Our  independent  analysis  of  the 
issues  will  be  published  in  the  draft  EIS 
which  will  be  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  affected  landowners  and  other 
interested  individuals,  newspapers, 
libraries,  and  the  Commission's  official 
service  list  for  this  proceeding.  A  45- 
day  comment  period  will  be  allotted  for 
review  of  and  comment  on  the  draft  EIS. 
We  will  consider  all  comments  on  the 
draft  EIS  and  revise  the  document,  as 
iiecessarv.  before  issuing  a  final  EIS. 
The  final  EIS  will  include  our  response 
to  each  comment  received  on  the  draft 
EIS  and  will  be  used  by  the  Commission 
in  its  decision-making  process  to 
determine  whether  to  approve  the 
project. 

Currently  Identified  Environmental 
Issues 

The  EiS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
( (instruction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  that  we 
think  deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  bv  Western 
Frontier  These  issues  are  listed  below. 
This  is  a  preliminary  list  of  issues  and 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Creology  and  Soils 

— Impart  on  prime  farmland  soils. 
— Mixing  of  topsoil  and  subsoil 

during  construction. 
— C^ompaction  of  soil  bv  heavy 

equipment 
— Erosion  control  and  right-of-way 

restoration. 
— Potential  geologic  hazards, 

including  subsidence. 

•  Water  Resources  and  Wetlands 

— Potential  effects  on  groundwater 
resources,  including  wellhead 
protection  areas  and  private  water 
supply  wells. 

— Effects  on  3  perennial  waterbodies. 

— Crossing  of  4  historic  ditches/ 
canals 

— Effects  on  9  7  acres  of  wetlands. 

•  Biological  Resources 

— Short-  and  long-term  effects  of 
right-of  way  clearing  and 
maintenance  on  grasslands. 


wetlands,  riparian  areas,  and 
vegetation  communities  of  special 
concern. 

— Effects  on  wildlife  and  fishery 
habitats 

— Potential  impact  on  federally 
threatened  species  such  as  the 
Arkansas  River  shiner  and  Bald 
eagle  and  proposed  federally 
threatened  species  such  as  the 
Mountain  plover. 

— Potential  impact  on  state-listed 
sensitive  species. 

•  Cultural  Resources 

— Effects  on  historic  and  prehistoric 

sites. 
— Native  American  concerns. 

•  Socioeconomics 

— Effects  of  the  construction 
workforce  on  demands  for  services 
in  surrounding  areas. 

•  Land  Use 

— Effects  on  crop  production. 
^Potential  impacts  on  residential 

areas. 
— Effects  of  construction  on  about 

381.7  acres  of  Conservation  Reserve 

Program  land. 
— Effects  on  279.9  acres  of  public 

lands. 
— Potential  impacts  on  future  land 

uses  and  consistency  with  local 

land  use  plans  and  zoning. 
— Visual  effects  of  the  aboveground 

facilities  on  surrounding  areas. 

•  Air  Quality  and  Noise 

— Construction  impacts  on  local  air 
quality  and  noise  environment. 

— Impact  on  local  air  quality  and 
noise  envirorunent  as  a  result  of 
operation  of  the  compressor 
stations. 

•  Pipeline  Reliability  and  Safety 

— Assessment  of  public  safety  factors 
associated  with  natural  gas 
pipelines. 

•  Cumulative  Impact 

— Effects  of  Western  Frontier  Project 
combined  with  that  of  other 
projects  that  have  been  or  may  be 
proposed  in  the  same  region  and 
similar  time  frames. 

•  .Mternatives 

— Assessment  of  alternative  routes, 
systems  or  energy  sources  to  lessen 
or  avoid  impacts  on  the  various 
resource  areas. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 


avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  If  you  mail  your  comments,  please 
send  an  original  and  two  copies  of  your 
letter  to:  David  P.  Boergers,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Room  lA, 
Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental  Gas 
Branch  I.PJ-ll.l: 

•  Reference  Docket  Nos.  CP02-n- 
000.  CP02-1 2-000  and  CP02-1 3-000; 

•  Submit  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  10,  2001. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
38.5,2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://\\'i\i\:ferc.gov  under  the  "e- 
Filing"  link  and  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  an  account 
which  can  be  created  by  clicking  on 
"Login  to  File  '  and  then  'New  User 
Account.  " 

Everyone  who  responds  to  this  notice 
or  comments  throughout  the  EIS  process 
will  be  retained  on  our  mailing  list.  If 
you  do  not  want  to  send  comments  at 
this  time  but  still  want  to  remain  on  our 
mailing  list,  please  return  the 
Information  Request  (appendi.x  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Due  to  current  events,  we  cannot 
guarantee  that  we  will  receive  mail  on 
a  timely  basis  from  the  U.S.  Postal 
Service,  and  we  do  not  know  how  long 
this  situation  will  continue.  However, 
we  continue  to  receive  filings  from 
private  mail  delivery  services,  including 
messenger  services  in  a  reliable  manner. 
The  Commission  encourages  electronic 
filing  of  any  comments  or  interventions 
or  protests  to  this  proceeding.  We  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  our 
environmental  analysis  of  this  project. 

Public  Scoping  Meetings  and  Site  Visit 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  that 
we  will  conduct  in  the  project  area.  The 
locations  and  times  for  these  meetings 
are  listed  below. 

Schedule  of  Public  Scoping  Meetings  for 
the  Western  Frontier  Pipeline  Project 
Environmental  Impact  Statement 

November  27,  2001,  7.00  p./n.— Greeley. 
Colorado,  Aims  Community  College, 
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Corporate  Education  Center.  5590  W. 
11th  Street.  (970)  330-8008 

November  27.  2001,  7:00  p.m. — Limon, 
Colorado,  Limon  Junior-Senior  High 
School,  Warren  Mitchell  Events 
Center.  874  F  Avenue. (719)  775-2350 

November  27.  2001,  7.00  p.m.— Ulysses. 
Kansas.  Ulysses  Middle  School, 
Kepley  Auditorium.  113  N.  Colorado, 
(620) 356-3025 

November  28,  2001.  7:00  p.m.— Aurora, 
Colorado.  Community-  College  of 
Aurora,  Forum  Building.  16000  E. 
Center  Tech  Parkway, (303)  360-4771 

November  28.  2001.  7:00  p. m— Lamar, 
Colorado.  Lamar  Community  College, 
Bowman  Building,  2401  S  Main 
Street.  (719)  336-i525 

November  28.  2001.  7.00  p.m.— Liberal, 
Kansas.  Seward  Community  College, 
Humanities  Building,  1801  N.  Kansas, 
(800) 373-9951 

The  public  scoping  meetings  are 
designed  to  provide  you  with  more 
detailed  information  and  another 
opportunity  to  offer  your  comments  on 
the  proposed  project.  Western  Frontier 
representatives  will  be  present  at  the 
scoping  meetings  to  describe  their 
proposal.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meetings  and  to  present  comments  on 
the  environmental  issues  they  believe 
should  be  addressed  in  the  draft  EIS.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

On  the  dates  of  the  meetings,  we  will 
also  be  conducting  limited  site  visits  to 
the  project  area.  Anyone  interested  in 
participating  in  the  site  visit  may 
contact  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088  for 
more  details.  Participants  must  provide 
their  own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  'intervenor  " 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR 


385.214)  (see  appendix  2)  "  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
inter\'enor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
that  would  not  be  adequately 
represented  bv  any  other  parlies  You  do 
not  need  interv  enor  status  to  have  your 
environmental  comments  considered 

Availability  of  Additional  Information 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  This  filing  may  also 
be  viewed  on  the  web  at  http:  ' 
Vi-wvi'.  fere,  gov  using  the  "RIMS'  link. 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  'Docket  #"  fi-om  the 
CIPS  Menu,  and  follow  the  instructions 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Wafson.  |r., 

.■\cting  Secretary. 

'FR  Uor.  01-28463  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  8117-01 -f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Temporary  Variance  Request 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

November  7.  2001 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Continued  Temporarv  Variance. 

b.  Pro/PC/ .Vo:  22 10-071. 

c.  Date  Filed:  October  31 ,  2001 . 

d.  Applicant:  Appalachian  Power 
Company/dba  American  Electric  Power 

e  Name  of  Project:  Smith  Mountain 
Project. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River  in  Bedford.  Franklin. 
Campbell,  Pittsylvania,  and  Roanoke 
Counties,  Virginia. 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper  See  the  previous 
discussion  on  filing  comments  electronically. 


B.  Filed  Pursuant  to:  18  CFR  4.200. 
n  App/i'ranf  Confocf:  Frank  M. 
Simms.  -American  Electric  Power,  1 
Riverside  Plaza.  Columbus.  OH  43215- 
2373,  (614)  223-2918 

i.  FERC  Contact:  ,\ny  questions  on 
this  notice  should  be  addressed  to  Mr. 
Robert  Fletcher  at  (202)  219-1206.  or  e- 
mail  address; 
robert  netcher@ferc.fed.us. 

i  Deadline  for  filing  comments  and  or 
motions:  (December  3.  2001 1 

All  documents  loriginal  and  seven 
copies)  should  be  filed  with:  David  P 
Boergers,  Secretary  .  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE  ,  Washington.  DC  20426 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  See.  18  CFR 
385  2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
2210-071)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  The 
licensee  is  requesting  to  extend  the  45- 
day  variance  to  the  minimum  fiow 
requirements  of  article  29  of  its  license 
for  the  Smith  Mountain  Project 
currently  in  effect  through  midnight  on 
April  15.  2002  The  licensee  is 
concerned  that  adequate  water  ma\  not 
be  available  from  the  project  to  provide 
the  increased  releases  necessar.'  for  the 
upcoming  spring  striped  bass  spawning 
season  and  correspondingly  maintain 
reservoir  levels  in  the  Smith  Mountain 
reservoir  for  the  recreation  season  given 
the  current  drought  situation  in  the  area 
The  licensee  continues  to  consult  with 
the  various  resource  agencies,  non- 
governmental organizations  and  the 
\'arious  stakeholders  upstream  and 
downstream  of  the  proiect  regarding  the 
flows  that  should  be  released  during  the 
variance  period. 

1  Locations  of  the  Application  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  .NE.  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371   This  filing  may  also  be 
viewed  on  the  web  at  http:// 
\^■\^'\^■  fere  gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
insUnjctions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (hj  above 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments  a  protest,  or  a  motion  to 
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iiUf r\rnp  in  accordance  with  the 
rf'(|uir('mpnts  of  Rules  of  Practice  and 
Prmedurc  18  CTR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
c:onsider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  mtervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding  Anv  comments, 
protests,  or  motions  to  intervene  must 
be  recei\ed  on  or  before  the  specified 
comment  date  for  the  particular 
application 

o.  Filing  and  .Ser\ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMKNTS-. 

■RE( :( )Nt\!E\'DAT!ONS  FOR  TERMS 
.\\n  CONDITIONS",  ■PROTEST".  OR 

.MOTION  T(J  INTERVENE",  as 
applii  ,i('!''  ,niri  the  Project  Number  of 
the  particular  application  to  which  the 
tiling  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application, 
.•\  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  If  an  agency  does  not  file 
comments  within  tht>  time  specified  for 
tiling  ( omments.  it  will  be  presumed  to 
have  no  comments.  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

l.iriMnnd  .\.  Watson.  |r., 

Ac  tm^  SfiTPtan, 

IFRn...    ni-2846')  Filed  11-1.3-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

N(jvemt)er  7.  2001 

Take  notice  that  the  following 
hydroelectric  dpplic:ation  has  been  filed 
with  the  (Commission  and  is  available 
tor  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  \'o.:  2782-006. 

c.  Date  Filed:  October  30,  2001, 

d.  Applirnnt:  Parowan  Citv. 

e.  \'(ime  of  Project:  Red  Creek 
Hydroelectric:  Project. 


f.  Location:  On  Red  Creek  near  the 
town  of  Paragonah.  City  of  Paragonah. 
in  Iron  County.  Utah.  The  project 
occupies  19.06  acres  of  lands  of  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management, 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Travis  S. 
Tavlor,  P.E.,  Sunrise  Engineering,  Inc.. 
25  East  500  North.  Fillmore,  Utah 
84631. (435)  743-6151. 

i.  FERC  Contact:  Gaylord  VV. 
Hoisington,  (202)  21^2756  or 
gaylord. hoisington@FERC.  fed. us. 

j.  Deadline  for  filing  additional  study 
requests;  December  30,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  inter\'enor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 
_  Additional  study  requests  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
MTvw.gov)  under  the  'e-Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Red  Creek 
Hydroelectric  Project  consists  of:  (1)  (a) 
The  South  Fork  8-foot  high,  29-foot-long 
concrete  overflow  type  diversion  dam:  a 
radial  gate  and  trash  racks  incorporating 
an  intake  structure  connected  to  a  4.263- 
foot-long,  10-inch-diameter  steel 
penstock  extending  from  the  diversion 
structure  to  a  pump-house  located  at  the 
junction  of  the  South  Fork  and  the  Red 
Creek  Canyon  penstock:  and  (b)  the  Red 
Creek  Canyon  8-foot-high.  48-foot-long 
concrete  overflow  type  diversion  dam;  a 
radial  gate  and  trash  racks  incorporating 
an  intake  struc;ture  connected  to  a 
16,098-foof-long  steel  penstock  that 
consists  of  7,838-foot.  18-inch-diameter 
12  gauge;  1,408-foot,  18-inch-diameter 
10-gauge;  2,620-foot,  16-inch-diameter 
10-gauge;  and  4,232-foof.  16-inch- 
diameter  7-gauge  steel  pipe,  (2)  a  pump 
station,  at  the  junction  of  the  South  Fork 
penstock  and  the  Red  Creek  penstock, 
housing  a  15  horsepower  and  a  20 
horsepower  pump  with  control 
equipment.  (3)  a  27-foot  by  32-foot 
concrete  block  powerhouse  housing  a 


500-kilowatt  generator  having  a  total 
installed  capacity  of  500  kVV:  and  (3) 
appurtenant  facilities. 

m.  A  copy  of  the  application  is 
available  for  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
i\i\-\y.  fere. gov  using  the  "RIMS"  link- 
select  "Docket  *"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  .A  ropy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n  With  this  notice,  we  are  initiating 
consultation  with  the  UTAH  STATE 
HISTORIC  PRESERVA  TION  OFFICER 
(SllPOl.  as  required  by  §  106.  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

o.  Procedural  schedule  and  final 
amendments:  Thv  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  mav  be 
combined  to  expedite  processing: 

Notice  of  application  has  been  accepted 

for  filing 
Notice  of  NEPA  Scoping  (unless  scoping 

has  already  occurred) 
Notice  of  application  is  ready  for 

environmental  analysis 
Notice  of  the  availability  of  the  draft 

NEPA  document 
Notice  of  the  availability  of  the  final 

NEPA  document 
Order  issuing  the  Commission's 

decision  on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

l.inwood  A.  Watson,  Jr., 

Acting  Secretary: 

IFRDix    01-28470  Filed  11-1.3-01:  8:45  am] 

BILUNG  CODC  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7103-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Requirements  for  Locomotives  and 
Locomotive  Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  L'.S.C. 
3501  et  seq.].  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
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Management  and  Budget  (0MB): 
Information  Requirements  for 
Loromotn'os  and  Locomotive  Engines. 
OMB  Control  Number  2060-0392.  EPA 
ICR  Number  1800  02.  expiration  date. 
December  31.  2001.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  14.  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1800.02  and  OMB  Control 
No.  2060-0392  to  the  following 
addresses:  .Susan  Aubv.  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20460-0001;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EP.\,  725 
17th  Street.  NW..  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  .-\ubv 
at  EP.\  by  phone  at  (202)  260-4901.  by 
e-mail  at  auby.susnn'<iepa.gov.  or 
download  off  the  Internet  at  http:// 
wit n\. epa.gov/icr  and  refer  to  EPA  ICR 
No.  1800  02  For  technical  questions 
about  the  ICR  contact:  Nydia  Yanira 
Reyes-Morales,  tel.:  (202)  564-9264;  fax: 
(202)  565-2057;  or  e-mail:  reyes- 
morales. nydia<^epa. gov 

SUPPLEMENTARY  INFORMATION: 

Title  information  R'^quirements  for 
Locomotives  and  Locomotise  Engines. 
OMB  Control  Number  2060-0392.  EP.^ 
ICR  Number  1800.02.  expiration  date: 
December  31,  2001.  This  is  a  request  for 
extension  of  a  currentlv  approved 
collection. 

Abstract:  The  Clean  Air  Act  requires 
manufacturers  and  remanufacturers  of 
locomoti\'es  and  locomotive  engines  to 
obtain  a  certificate  of  conformity  with 
applicable  emission  standards  before 
tbey  can  legally  introduce  their 
products  into  commerce  To  apply  for  a 
certificate  of  conformity,  respondents 
are  required  to  submit  descriptions  of 
their  planned  production,  including 
detailed  descriptions  of  emission 
control  systems  and  test  data  This 
information  is  organized  by    engine 
family  "  groups  expected  to  have  similar 
emission  characteristics  and  is 
submitted  ever>'  year,  at  the  beginning 
of  the  model  year.  Respondents  electing 
to  participate  in  the  .Averaging.  Banking 
and  Trading  (AB&T)  Program  are  also 
required  to  submit  informaticm 
regarding  the  calculation,  actual 
generation  and  usage  of  credits  in 


quarterly  reports,  and  an  end-of-the-year 
report.  Under  the  Production-line 
Testing  (PLT)  Program,  manufacturers 
are  required  to  test  a  sample  of  engines 
as  they  leave  the  assembly  line.  The 
Installation  Audit  Program  requires 
remanufacturers  to  audit  the  installation 
of  a  sample  of  remanufactured  engines. 
These  self-audit  programs  (collectively 
referred  to  as  the  "PLT  Program")  allow 
manufacturers  and  remanufacturers  to 
monitor  compliance  with  statistical 
certainty  and  minimize  the  cost  of 
correcting  errors  through  early 
detection.  Under  the  In-use  Testing 
Program,  manufacturers  and 
remanufacturers  are  required  to  test 
locomotives  after  a  number  of  years  £)f 
use  to  verify  that  they  comply  with 
emission  standards  throughout  their 
useful  lives.  There  are  recordkeeping 
requirements  in  all  programs. 

Confidentiality  of  proprietar%' 
information  is  granted  in  accordance 
with  the  Freedom  of  Information  Act. 
EPA  regulations  at  40  CFR  2.  and  class 
determinations  issued  by  EPA's  Office 
of  General  Counsel. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EP.A's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  Mav  8. 
2001.  (6b  PR  89).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden 
associated  with  the  certification 
program  is  estimated  to  a\  erage  203 
hours  per  manufacturer  and  159  per 
reman u fact urer.  Respondents  elec:ting  to 
participate  in  the  AB&T  program  spend 
278  hours  per  vear  on  a\erage.  The 
annual  burden  associated  with 
participation  in  the  PLT  Program  is  183 
hour'<  for  manufac:turers  and  155  for 
remanufacturers  In-use  testing  burden 
is  155  hours  for  manufacturers  and  60 
hours  for  remanufacturers.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  hv  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technolog\'  and 
systems  for  the  purposes  of  collecting. 
validating,  and  verif\ing  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 


requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
•nformation:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  ■ 
Locomotives  and  locomotive  engine 
manufacturers  and  remanufac:turers. 

Estimated  S'umber  of  Respondents:  7. 

Frequency  of  Response:  Annually  and 
Quarterly. 

Estimated  Total  Annual  Hour  Burden: 
11,121  hours. 

Estimated  Total  Annualized  Capital. 
06rM  Cost  Burden:  S388.1 58. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracv  of  the 
provided  burden  estimates,  and  anv 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  addresses  listed 
above.  Please  refer  to  EPA  ICR  No. 
1800.02  and  OMB  Control  No  2060- 
0392  in  any  correspondence. 

Dated:  Ortotier  30.  2001. 
Oscar  Morales. 

Director.  Collection  Strategies  Dixision 
:FRDo(    ni-28.=S21  Filed  11-13-01:  8:43  ami 
BILUNG  CODE  6S60-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00439L:  FRL-6806-3) 

Pesticide  Program  Dialogue 
Committee.  Inert  Disclosure 
Stakeholder  Workgroup:  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
conference  call  meeting  of  the  Inert 
Disclosure  Stakeholder  Workgroup.  The 
workgroup  was  established  to  advise  the 
Pesticide  Program  Dialogue  Committee 
(PPDC)  on  ways  of  making  information 
on  inert  ingredients  more  available  to 
the  public  while  working  within  the 
mandates  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  related  Confidential  Business 
information  (CBI)  concerns. 
DATES:  The  meeting  will  be  held  by 
conference  call  on  Tuesday.  November 
13.  2001    from  noon  to  3  p.m..  eastern 
standard  time. 

Written  public  statements,  identified 
by  docket  control  number  OPP-00439.A, 
may  be  submitted  before  or  after  the 
conference  call. 

ADDRESSES:  Members  of  the  public  mav 
listen  to  the  meeting  discussions  on  site 
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at  Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA;  conference  room 
1123,  Seating  is  limited  and  will  be 
available  on  a  first  come  first  serve 
basis. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  I'nit  I.  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
C)PP-00439A  in  the  subiect  line  on  the 
first  page  of  vour  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cameo  Smoot.  Field  and  External 
Affairs  Division  (7506(]),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave..  NVV  .  Washington.  DC  20460. 
Office  location:  11"'  floor.  Cr\-stal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA;  telephone  number:  (703) 
305-5454;  e-mail 
smoot, cameo@epa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  thi^  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  genera]  and  to  persons  interested  in  - 
the  availability  of  public  information 
regarding  inert  or  "other"  ingredients  in 
pesticide  products  regulated  under 
FIFRA. 

B  Hov\-  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents' 

1   Electronically  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  elec:tronicalIy,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  epagov/fedrgstr/. 

To  access  general  background 
information  about  the  Inert  Disclosure 
Stakeholder  Workgroup,  its  mission  and 
a  list  of  its  members,  go  to  http;// 
www.epa.gov/pesticides/ppdc/inert/. 

2.  In  person.  The  Agencv  has 
established  an  administrative  record  for 
this  workgroup  under  docket  control 
number  OPP-00439A.  The 
administrative  record  consists  of  the 
workgroup  documents  including 
discussion  papers,  meeting  agenda,  as 
well  as  comments  submitted  to  the 
workgroup  by  members  of  the  public. 


This  administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8;30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments^ 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00439A  in  the 
subject  line  on  the  first  page  of  your 
response, 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to;  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8;30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  and/or  data 
electronically  by  e-mail  to;  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  Units 
lll.A.l.  and  2.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  use  of  special  characters  and 
any  form  of  encryption.  Comments  and 
data  will  also  be  accepted  on  standard 
disks  in  WordPerfect  6.1/8  0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  docket 
control  number  OPP-00439A. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

£.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments; 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

The  Inert  Disclosure  Stakeholder 
Workgroup  was  established  to  advise 
the  EPA,  through  the  PPDC,  on  potential 
measures  to  increase  the  availability  to 
the  public  of  information  about  inert 
ingredients  (also  called  "other 
ingredients")  under  FIFRA.  Among  the 
factors  the  workgroup  has  been  asked  to 
consider  in  preparing  its 
recommendations  are;  Existing  law 
regarding  inert  ingredients  and  CBI; 
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current  Agency  processes  and  policies 
for  disseminating  inert  ingredient 
information  to  the  public,  including 
procedures  for  the  protection  of  CBI; 
informational  needs  for  a  variety  of 
stakeholders;  and  business  reasons  for 
limiting  the  disclosure  of  inert 
ingredient  information. 

The  Inert  Disclosure  Stakeholder 
Workgroup  is  composed  of  participants 
from  the  following  sectors: 
Environmental/public  interest  and 
consumer  groups;  industry  and 
pesticide  users:  Federal.  State,  and  local 
governments;  the  general  public; 
academia  and  public  health 
organizations. 

The  Inert  Disclosure  Stakeholder 
Workgroup  meeting  is  open  to  the 
public.  Written  public  statements  are 
also  welcome  and  should  be  submitted 
to  the  OPP  Docket.  Any  person  who 
wishes  to  file  a  WTitten  statement  can  do 
so  before  or  after  the  conference  call. 
These  statements  will  become  part  of 
the  permanent  file  and  will  be  provided 
to  the  Workgroup  members  for  their 
information.  If  you  have  any  questions 
about  the  w^orkgroup.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection,  Inerts, 
Pesticides  and  pests. 

Dated:  November  22.  2001. 

lames  Jones. 

Acting  Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  01-28200  Filed  11-13-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34203J;  FRL-6810-6] 

Organophosphate  Pesticide; 
Availability  of  Chiorpyrifos  interim 
Ri8l(  IManagement  Decision  Document 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  interim  risk 
management  decision  document  for 
chiorpyrifos.  In  addition,  this  notice 
starts  a  60-day  public  participation 
period  during  which  the  public  is 
encouraged  to  submit  comments  on  the 
chiorpyrifos  interim  risk  management 
decision  document.  This  decision 
document  has  been  developed  as  part  of 
the  public  participation  process  that 
EPA  and  United  States  Department  of 
Agriculture  (USDA)  are  now  using  for 


involving  the  public  in  the  reassessment 
of  pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA). 
DATES:  Comments,  identified  by  docket 
control  number  OPP-34203G.  must  be 
received  by  EPA  on  or  before  January 
14.  2002.  Comments  on  the  requested 
cancellation  requests  must  be  submitted 
to  the  address  provided  below  and 
identified  bv  docket  control  number 
OPP-34203G 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  I 'nit  IH  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34203G  in  the  subject  line  on  the 
first  page  of  your  response 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Myers.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  EX:  20460; 
telephone  number:  (703)  308-8589;  e- 
mail  address:  myers  tom^epa  gov. 
SUPPLEMENTARY  INFORMATION; 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  ne\ertheless.  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  chiorpyrifos  interim  risk 
management  decision  document  and 
submitting  comments  on  chiorpyrifos. 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentiallv 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

II.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  homepage  at  http:// 
M-wu. epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules."  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 


Documents  "  Y'ou  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  epa.gov/ fedrgstr/ . 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://wwwepa  gov/ pesticides/op/. 

1.  In  person.  The  Agencv  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34203G.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI.  7'he  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm   119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
HwT.,  Arlington.  VA.  from  8:30  a.m  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  1703)  305-580i 

III.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identifi."  docket 
control  number  OPP-34203G  in  the 
sub)ect  line  on  the  first  page  of  your 
response, 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agenc\  .  1200  Pennsylvania 
Ave.,  N'W  ,  Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Rm   119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 
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3  Elpctrnnicdllv  Submit  electronic 
comments  bv  e-mail  to:  npp- 
dorkefSepa  gov.  or  vou  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  anv  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encr\ption  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34203G.  Electronic 
comments  may  also  be  fded  online  at 
many  Federal  Depositor^'  Libraries. 

B  How  Should  I  Handle  CBI 
Information  that  1  Want  to  Submit  to  the 

Agenrv^ 

Do  not  submit  any  information 
electronically  that  you  c:onsider  to  be 
CBI.  You  may  claim  information  that 
vou  submit  toJEPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA^ 

You  mav  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1  Explain  your  views  as  clearly  as 
possible 

2  Describe  any  assumptions  that  you 
used. 

3  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views 

4  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide 

5  Provide  specific  examples  to 
illustrate  your  concerns 

6  Offer  alternative  ways  to. improve 
the  notice  or  collection  activity. 

7  Make  sure  to  submit  vour 
comments  bv  the  deadline  in  this 
notice 

8  Tu  ensure  proper  receipt  by  EPA, 
be  sure  to  identifv  the  docket  control 


number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  has  assessed  the  risks  of 
chlorpyrifos  and  reached  an  interim  risk 
management  decision  for  this 
organophosphate  pesticide.  Provided 
that  risk  mitigation  measures  are 
adopted,  chlorpyrifos  fits  into  its  own 
risk  cup;  its  individual,  aggregate  risks 
are  within  acceptable  levels.  Used  on 
numerous  food  crops  (com,  beans,  peas, 
sugar  beets,  cole  crops,  cucurbits,  tree 
fruits,  tree  nuts,  grapes,  and  berries, 
among  others)  chlorpvrifos  residues  in 
food  and  drinking  water  do  not  pose 
risk  concerns.  With  previous  mitigation 
eliminating  homeowner's  and  children's 
exposure  around  the  home  and  the 
phase  out  of  the  termiticide  uses, 
chlorpyrifos  fits  into  its  own  "risk  cup." 
With  other  mitigation  measures,  worker 
and  ecological  risks  will  be  acceptable 
taking  into  account  the  benefits  of  use, 
except  for  the  open  pour  dust 
formulations  which  are  ineligible  for 
reregistration  at  this  time. 

The  interim  risk  management 
decision  document  for  chlorpyrifos  was 
developed  as  part  of  the 
organophosphate  pesticide  pilot  public 
participation  process,  which  increases 
transparency  and  maximizes 
stakeholder  involvement  in  EPA's 
development  of  risk  assessments  and 
risk  management  decisions.  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998.  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998.  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation.  EPA  worked  extensively 
with  affected  parties  to  reach  the 
decisions  presented  in  the  interim  risk 
management  decision  document  for 
chlorpvrifos. 

In  addition,  this  notice  starts  a  60— day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  written  comments  on  the  interim 
risk  management  decision  document  for 


chlorpyrifos.  Failure  to  participate  or 
comment  as  part  of  this  opportunity  will 
in  no  w^ay  prejudice  or  limit  a 
commenter's  opportunity  to  participate 
fully  in  any  later  notice  and  comment 
processes.  Comments  submitted  will 
become  part  of  the  Agency  record  for 
chlorpyrifos.  The  preliminary  risk 
assessments  for  chlorpyrifos  were 
relea.sed  to  the  public  on  October  27, 

1999  (64  FR  57876)  (FRL-6389-3), 
through  a  notice  published  in  the 
Federal  Register  The  revised  risk 
assessments  for  chlorpyrifos  were 
released  to  the  public  on  August  16, 

2000  (65  FR  49982)  (FRI -6595-7), 
through  a  notice  published  in  the 
Federal  Register. 

EPA's  next  step  under  FQPA  is  to 
consider  the  cumulative  risks  of  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity. 
The  interim  risk  management  decision- 
document  on  chlorpyrifos  cannot  be 
considered  final  until  this  consideration 
of  organophosphate  cumulative  risks  is 
complete. 

When  the  cumulative  risks  of  the 
organophosphate  pesticides  have  been 
considered,  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
chlorpvTifos  and  further  risk  mitigation 
measures  may  be  needed. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

Dated:  Novembt:r  5.  2001 

Lois  A.  Rossi. 
Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc  01-28525  Filed  1 1-13-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1048;  FRL-6806-6] 

Notice  Of  Rling  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTK3N:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1048,  must  be 
received  on  or  before  December  14, 
2001. 
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ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronicalh  .  or  in 
person  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  I  "nit  I  C  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  vou  identify-  docket  control  number 
PF-1048  in  the  subject  line  on  the  first 
page  of  \ our  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Ciilns-Parker.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460;  telephone 
number:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manutac- 

tunng 
Pesticide  manutac- 
1      turlng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tvpes  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  thi.s  action  might  apply 
to  certain  entities  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  partic:ular  entity  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  /You  Can  I  Get  Additional 
Intormatmn.  Including  Copies  of  this 
Document  and  Other  Related 
Documents^ 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www  epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entr\-  for  this  document  under  the 
"Federal  Register — Environmental 
Document^     Vou  can  al.so  go  directly  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1048.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1048  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to; 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Ser\'ices  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Ser\'ices 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  lefferson  Davis  Highway. 
Arlington.  V^A.  The  PIRIB  is  open  from 
8:30  am  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  opp-docket@epa.gov,  or  you  can 


submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encr^'ption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1048.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depositor,  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  anv  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INF0RMATK5N 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments; 

1 .  Explain  your  views  as  clearly  as 

possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns, 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 
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n.  What  Action  is  the  Agency  Taking? 

KPA  has  rercivod  a  pesticide  petition 
as  follows  prf)pusing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  swtum  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  34fia.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  40H(d)(2):  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition  .Additicmal  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
retjuirements. 

IJdtfd  ()(tober30.  2001. 
Peter  Caulkins, 
Acting  Director.  Registrvtion  Division.  Office 

of  Pi'i^funif  Prr>i'mm'- 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pt'stK  ide  petition  is  printed  below  as 
re(jiiired  by  section  408(d)(3)  of  the 
FFIX:.-\.  The  summary  of  the  petition 
was  prepared  hv  the  petitioner  and 
repri">ent>  the  view  of  the  petititmer. 
EPA  is  publishing  the  petition  summars' 
verbatim  without  editing  it  in  anv  wav. 
The  petition  summary  announces  the 
availabilitv  of  ,i  description  of  the 
anaivtical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed 

Bayer  Corporation 

DFhlJl 

EPA  has  received  a  pesticide  petition 
(0F6121)  from  Bayer  Corporation,  8400 
Hawthorn  Road.  P()  Box  4913.  Kansas 
City.  MQ  64121-0013  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  use.  346a(d).  to  amend  40 
CFR  part  180.  by  establishing  a 
tolerance  for  residues  of  trifloxvstrobin 
in  or  on  the  raw  agricultural 
commodities  (RACs)  barley  grain  at  0.05 
parts  per  million  (ppm).  straw  at  0.05 
ppm.  liarley  hay  at  0.2  ppm;  citrus  fruits 
crop  group  at  0.3  ppm.  citrus  oil  at  7.0 
ppm;  corn  grain  at  0.05  ppm.  corn 
forage  at  0  f)5  ppm.  corn  stover  at  7.0 
ppm;  aspirated  grain  fractions  at  0.1 
ppm.  popcorn  grain  at  0.05  ppm. 
popcorn  stover  at  7.0  ppm;  rice  grain  at 
3.5  ppm.  rice  straw  at  7.5  ppm;  tree  nuts 
crop  group  at  0.05  ppm,  stone  fruits 


crop  group  at  2.0  ppm;  poultry  (fat. 
kidney,  liver,  meat  by-products,  meat)  at 
0.05  ppm;  and  pistachio  at  0.05  ppm. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d){2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  trifloxystrobin  in  plants  (cucumbers, 
apples,  wheat,  sugar  beets,  and  peanuts) 
is  well  understood.  Identified  metabolic 
pathways  are  substantially  similar  in 
plants  and  animals  (goat,  rat,  and  hen). 
EPA  has  determined  that  trifloxystrobin 
parent  and  its  metabolite  CGA-321 113 
are  the  residue  of  concern  for  tolerance 
setting  purposes. 

2.  Analytical  method.  A  practical 
methodology  for  detecting  and 
measuring  levels  of  trifloxystrobin  in  or 
on  raw  agricultural  commodities  has 
been  submitted.  The  limit  of  detection 
(LOD)  for  each  analyte  of  this  method  is 
0.08  ng  injected,  and  the  limit  of 
quantitation  (LOQ)  is  0.02  ppm.  The 
method  is  based  on  crop  specific 
cleanup  procedures  and  determination 
by  gas  chromotography  with  nitrogen- 
phosphorus  detection. 

3.  Magnitude  of  residues.  Residue 
trials  were  performed  for  trifloxystrobin 
on  a  full  geography  of  citrus  fruits  crop 
group  (with  oranges,  lemons,  and 
grapefruit  as  representative  citrus  fruit 
crops);  field  com;  popcorn,  and  rice  as 
representative  crops  from  the  cereal 
grain  group;  tree  nuts  crop  group 
including  pistachio  (with  almonds  and 
pecans  as  representative  nut  crops);  and 
stone  fruits  crop  group  (with  peaches, 
plums,  tart  and  sweet  cherries  as 
representative  stone  fruit  crops).  A 
study  was  conducted  on  indicator  crops 
to  assay  for  secondary  residues  in 
rotational  crops.  A  three-level  ruminant 
and  poultry  study  was  completed  to 
determine  the  rate  of  residues  of 
trifioxystrobin  from  residues  in  animal 
feed  to  ruminant  and  poultry 
commodities. 

B  To.xicological  Profile 

1 .  Acute  toxicity.  Studies  conducted 
with  the  technical  material  of 
trifioxystrobin: 

•  Rat  acute  oral  toxicity  study  with  a 
LDst,  >5.000  milligram/kilogram  (mg/ 

kg). 

•  Mouse  acute  oral  toxicity  study  with 
a  LDv,>5,000mg/kg. 

•  Rabbit  acute  dermal  toxicity  study 
with  a  LDm,  >2. 000  mg/kg. 


•  Rat  acute  dermal  toxicity  study  with 
a  LDv,>2.000mg/kg. 

•  Rat  acute  inhalation  toxicity  study 
with  a  LCsii  >4.65  milligram/Liter  (mg/ 
L). 

•  Rabbit  eye  irritation  study  showing 
slight  irritation  (Category  III). 

•  Rabbit  dermal  irritation  study 
showing  slight  irritation  (Category  IV). 

•  Guinea  pig  dermal  sensitization 
.study  with  the  Buehler's  method 
showing  negative  findings. 

•  Guinea  pig  dermal  sensitization 
study  with  the  maximization  method 
showing  some  positive  findings. 

2.  Genotoxicity.  No  genotoxic  activity 
is  expected  of  trifioxystrobin  under  in 
vivo  or  physiological  conditions.  The 
compound  has  been  tested  for  its 
potential  to  induce  gene  mutation  and 
chromosomal  changes  in  5  different  test 
systems.  The  only  positive  finding  was 
seen  in  the  in  vitro  test  system  ((CHO) 
Chinese  hamster  V79  cells)  as  a  slight 
increase  in  mutant  frequency  at  a  very 
narrow  range  (250-278  ^ig/ml)  of 
cytotoxic  and  precipitating 
concentrations  (compound  solubility  in 
water  was  reported  to  be  0.61  ng/ml; 
precipitate  was  visually  noted  in  culture 
medium  at  150  |ig/ml).  The  chemical 
was  found  to  be  non-mutagenic  in  the 
in  vitro  systems.  Consequently,  the" 
limited  gene  mutation  activity  in  the 
V79  cell  line  is  considered  a  nonspecific 
effect  under  non-physiological  in  vitro 
conditions  and  not  indicative  of  a  real 
mutagenic  hazard. 

3.  Reproductive  and  developmental 
toxicity.  FFDCA  section  408  provides 
that  EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicitv  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  on 
trifloxystrobin  relative  to  prenatal  and 
postnatal  effects  for  children  is 
complete. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  trifioxystrobin, 
data  were  considered  from 
teratogenicity  studies  in  the  rat  and  the 
rabbit  and  a  2-generation  reproduction 
studies  in  the  rat.  The  teratogenicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  embryo  as  a 
result  of  chemical  exposure  during  the 
period  of  organogenesis.  Rcprf)duction 
studies  provide  information  on  effects 
from  chemical  exposure  on  the 
reproductive  capability  of  mating 
animals  and  .systemic  and 
developmental  toxicity  from  in  utero 
exposure. 

In  the  rat  teratology  study,  reductions 
in  body  weight  (bwt)  gain  and  food 
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consumption  were  obser\'ed  in  the  dam 
at  >100  mg/kg.  No  teratogenic  effects  or 
any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increased  incidence  of  enlarged 
thymus,  which  is  a  type  of  variation,  at 
1.000  mg/kg.  The  developmental  no 
observed  adverse  effect  level  (NOAEL) 
was  100  mg/kg. 

In  the  rabbit  teratology  study,  body 
weight  loss  and  dramatically  reduced 
food  consumption  were  observed  in  the 
dam  at  >250  mg/kg.  No  teratogenic 
effects  or  any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increase  in  skeletal  anomaly  of  fused 
sternebrao-3  and  sternebrae-4  at  the  top 
dose  level  of  500  mg/kg.  This  finding  is 
regarded  as  a  marginal  effect  on  skeletal 
development  that  could  have  resulted 
from  the  40-65%  lower  food  intake 
during  treatment  at  this  dose  level.  The 
developmental  NOAEL  was  250  mg/kg. 

In  the  2-generation  rat  reproduction 
study,  body  weight  gain  and  food 
consumption  were  decreased  at  >750 
ppm,  especially  in  females  during 
lactation.  Consequently,  the  reduced 
pup  weight  during  lactation  (>750  ppm) 
and  the  slight  delay  in  eye  opening 
(1 .500  ppm)  are  judged  to  be  a 
secondary  effect  of  maternal  toxicity.  No 
other  fetal  effects  or  any  reproductive 
changes  were  noted.  The  low 
developmental  NOAEL,  50  ppm  (5  mg/ 
kg),  seen  in  this  study  was  probably  due 
to  the  lack  of  intermediate  dose  levels 
between  50  and  750  ppm.  Based  on  an 
evaluation  nf  the  dose-response 
relationship  for  pup  weight  at  750  ppm 
and  1,500  ppm,  the  NO-\EL  should  have 
been  nearly  ten-fold  higher  if  such  a 
dose  was  available. 

Based  on  all  these  teratology  and 
reproduction  studies,  the  lowest  NOAEL 
for  developmental  toxicity  is  5  mg/kg 
while  the  lowest  NOAEL  in  the 
subchronic  and  chronic  studies  is  2.5 
mg/kg/day  (from  the  rat  chronic  study). 
Therefore,  no  additional  sensitivity  for 
infants  and  children  to  trifioxystrobin  is 
suggested  by  the  data  base. 

4.  Subchronic  toxicity.  In  subchronic 
studies,  several  mortality  related 
changes  were  reported  for  the  top  dose 
in  dogs  (500  mg/kg)  and  rats  (800  mg/ 
kg).  At  these  dose  levels,  excessive 
toxicity  has  resulted  in  body  weight  loss 
and  mortality  with  the  associated  and 
non-specific  changes  in  se\eral  organs 
(such  as  atrophy  in  the  thymus, 
pancreas,  bone  marrow,  lymph  node, 
and  spleen)  which  are  not  considered 
specific  target  organs  for  the  test 
compound.  In  the  dog,  specific  effects 
were  limited  to  hepatocellular 
hypertrophy  at  >150  mg/kg  and 
hyperplasia  of  the  epithelium  of  the  gall 
bladder  at  500  mg/kg.  Target  organ 


effects  in  the  rat  were  noted  as 
hepatocellular  hypertrophy  (>200  mg 
kg)  and  the  related  liver  weight  increase 
(>50  mg/kg)  In  the  mouse,  target  organ 
effects  included  single  cell  necrosis 
(>300  mg/kg)  and  hypertrophy  (1.050 
mg/kg)  in  the  liver  and  extrameduUary 
hematopoiesis  (>300  mg/kg)  and 
hemosiderosis  in  the  spleen  (1.050  mg/ 

kg). 

In  general,  definitive  target  organ 
toxicity,  mostly  in  the  liver,  was  seen  at 
high  feeding  levels  of  over  100  mg/kg 
for  an  extended  treatment  period.  At  the 
lowest  obser\'ed  adverse  effect  level 
(LOAEL).  no  serious  toxicity  was 
observ'ed  other  than  jnostly  non-specific 
effects  including  a  reduction  in  bodv 
weight  and  food  consumption  or  liver 
hypertrophy. 

5  Chronic  toxicity.  The  liver  appears 
to  be  the  major  primarv'  target  organ 
based  on  the  chronic  studies  conducted 
in  mice.  rats,  and  dogs  It  was  identified 
as  a  target  organ  in  both  the  mouse  and 
the  dog  studies  with  trifioxystrobin. 
However,  no  liver  effect  was  seen  in  the 
chronic  rat  study  which  produced  the 
lowest  NOAEL  of  2.5  mg/kg  based  on 
reduced  body  weight  gain  and  food 
consumption  seen  at  higher  dose  levels. 

The  compound  did  not  cause  any 
treatment-related  increase  in  general 
tumor  incidence,  any  elevated  incidence 
or  rare  tumors,  or  shortened  time  to  the 
development  of  palpable  or  rapidly 
lethal  tumors  in  the  18-month  mouse 
and  the  24-month  rat  studies.  Dosages 
in  both  studies  were  sufficient  for 
identif)ing  a  cancer  risk.  In  the  absence 
of  carcinogenicity,  a  reference  dose 
(RfD)  approach  is  appropriate  for 
quantitation  of  human  risks. 

6  Animal  metabolism. 
Trifloxystrobin  is  moderately  absorbed 
from  the  gastrointestinal  tract  of  rats  and 
is  rapidly  distributed.  Subsequent  to  a 
single  oral  dose,  the  half-life  of 
elimination  is  about  2  days  and 
excretion  is  pnmarily  via  bile. 
Trifloxystrobin  is  extensively 
metabolized  by  the  rat  into  about  35 
metabolites,  but  the  primary'  actions  are 
on  the  methyl  ester  (hydrolysis  into  an 
acid),  the  methoxyimino  group  (O- 
demethylation).  and  the  methyl  side 
chain  (oxidation  to  a  primary  alcohol). 
Metabolism  is  dose  dependent  as  it  was 
almost  complete  at  low  doses  but  only 
about  60%  complete  at  high  doses. 

In  the  goat,  elimination  of  orally 
administered  trifloxystrobin  is  primarily 
via  the  feces  The  major  residues  were 
the  parent  compound  and  the  acid 
metabolite  (CA-32ni3)  plus  its 
conjugates  In  the  hen,  trifloxystrobin  is 
found  as  the  major  compound  in  tissues 
and  in  the  excreta,  but  hydroxylation  of 
trifluormethyl-phenyl  moiety  and  other 


transformations,  including  methyl  ester 
hydrolysis  and  demethylation  of 
methoxyimino  group,  are  also  seen.  In 
conclusion,  the  major  pathways  of 
metabolism  in  the  rat.  goat,  and  hen  are 
the  same. 

7.  Metabolite  toxicology.  Metabolism 
of  trifloxystrobin  has  been  well 
characterized  in  plants,  soil,  and 
animals.  In  plants  and  soil, 
photolytically  induced  isomerization 
results  in  a  few  minor  metabolites  not 
seen  in  the  rat;  however,  most  of  the 
applied  materials  remained  as  parent 
compound  as  shown  in  the  apple  and 
cucumber  studies.  All  quantitatively 
major  plant  and/or  soil  metabolites  were 
also  seen  in  the  rat.  The  toxicity  of  the 
major  acid  metabolite,  CGA-32in3 
(formed  by  hydrolysis  of  the  methyl 
ester),  has  been  evaluated  in  cultured  rat 
hepatoc\ies  and  found  to  be  20-times 
less  cv'totoxic  than  the  parent 
compound.  Additional  toxicity  studies 
were  conducted  for  several  minor 
metabolites,  including  (CGA-357261. 
CGA-373466,  and  NOA-414412,  are  not 
mutagenic  to  bacteria  and  are  of  low 
acute  toxicity  (LD^.  >2,000  mg/kg).  In 
conclusion,  the  metabolism  and  toxicity 
profiles  support  the  use  of  an  anaKtical 
enforcement  method  that  accounts  for 
parent  trifloxystrobin. 

8.  Endocrine  disruption.  CGA-279202 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  Developmental 
toxicity  studies  in  rats  and  rabbits  and 
reproduction  studs  in  rats  gave  no 
indication  that  CGA-279202  might  have 
any  effects  on  endocrine  function 
related  to  development  and 
reproduction.  The  subchronic  and 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure. 

1   Dietan-  exposure — i.  Acute  and 
chronic  dietajy  exposure  assessments 
were  performed  on  the  crops  that  are  the 
subject  of  this  petition  using  field  trial 
residue  values  on  the  citrus  and  stone 
fruit  crop  groups,  corn,  rice,  barley,  and 
tree  nuts  crop  group  including 
pistachio.  In  addition,  established  uses 
on  sugar  beets,  almonds,  fruiting 
vegetable  (crop  group),  pome  fruit  (crop 
group),  cucurbits  (crop  group),  bananas, 
grapes,  peanuts,  potatoes,  hops,  and 
wheat  were  included  in  the  assessment. 
All  residues  were  generated  from  field 
trials  conducted  with  a  minimum  pre- 
hanest  inter\al  (PHI)  and  maximum 
application  rate.  In  addition,  if  market 
share  data  were  available,  residues  were 
adjusted  for  the  percent  crop  treated 
The  residues  in  processed  potatoes, 
sugar  beets  (molasses),  tomatoes. 
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oringes  (juice),  apples  (juice),  com.  rice, 
wheat  fractions,  peanuts,  and  grapes 
(juice)  were  adjusted  using 
experimentally  determined  processing 
factors  generated  from  processing 
studies.  For  all  other  processed 
fractions.  United  States  Department  of 
.Agriculture  (USDA)  default  processing 
factors  were  utilized.  Residues  in 
animal  commodities  were  calculated 
from  theoretical  dietary  burden 
calculations  and  transfer  factors 
obtained  from  livestock  and  poultr)' 
feeding  studies  Assessments  were 
conducted  utilizing  the  Dietary 
Exposure  Evaluation  Model  (DEEM^^) 
from  Novigen  Sciences  and  the  1994-96 
Continuing  all  population  subgroups 
were  ( (unp.tred  to  an  acute  reference 
dose  (aRfD)  of  2.5  mg/kg/day  based  on 
.1  developmental  NOAEL  in  rabbits  and 
i  10()-fold  uncertainty  factor  (UF). 
.Mthdugh  this  endpoint  is  applicable  to 
temaies  only  in  the  strictest  sense,  the 
developmental  NOAEL  was  used  for  all 
populations  due  to  the  lack  of  a  suitable 
tii\ic:iil()<4ic:al  endpoint.  Chronic 
exposure  was  compared  to  a  chronic 
RfU  of  0.05  mg/kg/day  based  on  a 
chronic  toxicity  study  in  dogs  and  a 
]0()-fold  uncertainty  factor.  Both  acute 
and  chroni(  toxicological  endpoints 
were  taken  from  (40  CFR  part  180)  (64 
FR  51901)  (FRL-6382-5)  dated 
September  27,  1999. 

Both  arute  and  rhrf)nic  exposure  was 
minimal  in  all  population  subgroups. 
The  acute  results  were  obtained  from  a 
probabilistic,  1.000-iteration  Monte 
Carlo  assessment.  Acute  exposure  was 
expressed  at  the  9.9'*'  percentile  of 
exposure  and  ranged  from  0.17%  to 
0.80%  of  the  aRfD  with  non-nursing 
infants  (less  than  1  year  old)  as  the  most 
sensitive  population  subgroup  (0.80%) 
of  the  RfD)  The  chronic  exposure 
assessment  was  conducted  by  taking  the 
mean  field  trial  residue  values  and 
comparing  to  average  daily 
consumption  values.  Chronic  exposure 
ranged  from  0.2%  to  1.2%  of  the 
f  hronic  RfD  and  the  most  sensitive 
population  was  non-nursing  infants 
(less  than  1  vear  old) 

ii.  Drinking  watrr.  Estimated  surface 
drinking  water  concentrations  (SDWA): 
The  generic  expected  environmental 
com  entration  (GENEEf])  estimated 
surface  water  concentrations  for 
triflowstrobin  uses  contributed  little  to 
th>'  ii\erall  exposure.  These  estimated 
(  I'lH  eiitrations  were  not  adjusted  for  the 
estimated  market  share  or  percentage  of 
use  area  The  highest  day-56  estimated 
envinmmentai  rr)ncentration  (EEC) 
values  were  0  27  parts  per  billion  (ppb) 
provided  by  the  established 
tnfloxystrobin  turf  use.  According  to 
KPA  "QPPs  Interim  Approach  for 


Addressing  Drinking  Water  Exposure." 
the  average  day-56  value  is  divided  by 
3  when  correcting  for  overestimation  of 
the  GENEEC  model.  EPA  has  accepted 
that  the  average  day-56  EEC  value  is 
divided  by  6  in  the  case  when  the 
product  is  applied  to  turf  and  accounts 
for  the  effects  of  grass/turf  in  decreasing 
runoff  (EPA.  1998.  EPA-73(>-F-97-002, 
PB97-137806.  page  15).  This  division 
by  6  was  used  to  calculate  the  potential 
exposure  via  surface  water  from  the 
trifloxystrobin  turf  application,  0,27 
ppb/6  =0.045  ppb. 

Estimated  ground  water 
concentrations;  The  screening 
concentration  in  ground  water  (SCI- 
GROW)  estimated  ground  water 
concentrations  for  trifloxystrobin  uses 
also  contributed  little  to  the  overall 
exposure.  The  estimated  concentrations 
were  not  adjusted  for  the  estimated 
market  $hare  or  percentage  of  use  area. 
In  each  use  scenario,  the  concentration 
of  trifloxystrobin  in  ground  water  was 
predicted  to  be  below  1  part  per  trillion 
(ppt).  The  highest  estimated 
concentration  of  trifloxystrobin  in 
ground  water  was  0.000859  ppb 
provided  by  the  trifloxystrobin  turf  use. 

iii.  Drinking  water  levels  of  concern — 
a.  Acute  exposure.  Based  on  the  EPA's 
"Interim  Guidance  for  Conducting 
Drinking  Water  Exposure  and  Risk 
Assessments  '  document  (drafted 
December  2,  1997),  acute  drinking  water 
levels  of  comparison  (DWLOCa,.u«)  were 
calculated  for  trifloxystrobin.  The 
lowest  acceptable  margin  of  exposure 
(MOE)  for  any  pesticide  is  100.  This 
value  was  used  in  the  drinking  water 
levels  of  concern  (DWLOC)  calculations. 
Based  on  this  analysis,  the  maximum 
estimated  trifloxystrobin  surface  water 
at  peak  day-0  (2.54  ppb)  and  ground 
water  (0.000859  ppb)  concentrations, 
human  drinking  water  exposures  do  not 
exceed  the  calculated  acute  DWLOC 
values  (fig/L:  24,800  to  87,325  ). 
Thereftwe,  acute  human  drinking  water 
exposures  to  trifloxystrobin  from  the 
existing  and  newly  proposed  uses 
would  not  exceed  the  exposure 
allowable  by  the  risk  cup.  From  the 
acute  dietary  exposure  analysis 
provided  for  the  trifloxystrobin  dietary 
assessment,  the  DWLOCje„,c  were 
calculated  for  CGA-321113  Based  on 
this  analysis,  the  maximum  estimated 
CGA-321113  in  surface  water  at  Peak 
Day-0  (38.73  ppb)  and  ground  water 
(4.944316  ppb)  concentrations,  human 
drinking  water  exposures  do  not  exceed 
the  calculated  acute  DWLOC  values  (pg/ 
L:  24800  to  87150).  Therefore,  acute 
human  drinking  water  exposures  to 
CGA-321113  from  the  existing  and 
newly  proposed  trifloxystrobin  uses 


would  not  exceed  the  exposure 
allowable  by  the  risk  cup, 

h  C^hronic  exposure.  The  chronic 
drinking  water  levels  of  comparison 
(DWLOCm-     J  were  calculated  for 
trifloxystrobin.  The  maximum  estimated 
trifloxystrobin  surface  water  (0.09  ppb) 
and  ground  water  (0.000859  ppb) 
concentrations  do  not  exceed  the 
calculated  chronic  DWLOC  \  alues  (|ig/ 
L;  494  to  1747),  Therefore,  chronic 
human  drinking  water  exposures  to  the 
existing  and  newlv  proposed 
triflnxvstrobin  uses  would  not  exceed 
the  exposure  allowable  bv  the  risk  cup. 
From  the  chronic  dietary  exposure 
analysis  provided  for  the  trifloxystrobin 
dietary  assess,  the  chmnif  drinking 
water  levels  of  comparison 
(DWLOC^hf.niJ  were  calculated  for 
CGA-32ni3.  Based  on  this  analysis, 
the  maximum  estimated  CG.\-321113  in 
surface  water  at  Dav-56/3  (12.24  ppb) 
and  ground  water  (0.989  ppb) 
concentrations,  human  drinking  water 
exposures  do  not  exceed  the  calculated 
chronic  DWLOC  values  (fig.'L:  494  to 
1745),  Therefore,  chronic  human 
drinking  water  exposures  to  the  existing 
and  newly  proposed  trifloxystrobin  uses 
would  not  exceed  the  exposure 
allowable  by  the  risk  cup. 

2.  \'on-diPtan-  exposure.  Non-dietary 
exposure  to  triflctxystrobin  is  considered 
negligible  as  the  chemical  is  intended 
primarilv  for  commercial  and 
agricultural  use.  Post-application  re- 
entry exposure  to  homeowners  from 
professional  use  on  residential 
ornamentals  is  considered  negligible. 
For  workers  handling  this  chemical, 
acceptable  margins  of  exposure  (in  the 
range  of  thousands)  have  been  obtained 
for  both  acute  and  chronic  scenarios. 

D.  Cumulative  Effects 

Considerations  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  information 
to  indicate  that  toxic  effects  produced 
by  trifloxystrobin  would  be  cumulative 
with  those  of  any  other  types  of 
chemicals.  Furthermore,  the 
oximinoacetate  is  a  new  tvpe  of 
fungicide  and  no  compound  in  this 
general  chemical  class  currently  has 
significant  market  share  Consequently, 
aggregate  risk  is  the  only  potential 
exposure  to  trifloxystrobin. 

E,  Safety  Determination 

1.  I'.S.  determination.  To  calculate 
acute  aggregate  risk,  high-end  exposures 
from  food  and  drinking  water  sources 
are  compared  to  the  acute  PAD. 
Exposure  to  trifloxvstrobin  residues  and 
the  free  form  of  its  acid  metabolite. 
CGA-32ni3  in  food  will  occupy,  <1% 
of  the  acute  PAD  for  females  13-t-  vears 
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old  (nursing).  Acute  dietary  risk  was 
calculated  for  females  13-t-  vears  old 
because  the  endpoint  upon  which  the 
acute  PAD  is  based  on  developmental 
effects.  Estimated  drinking  water  levels 
were  calculated  using  drinking  water 
models  (SCI-GROW  and  GENEEC).  and 
the  values  are  considered  overestimates 
due  to  the  conservative  assumptions 
built  into  the  models.  Estimated 
concentrations  for  trifloxystrobin 
residues  in  surface  and  ground  water  are 
lower  than  EPAs  DWLOCs.  Therefore,  it 
is  not  expected  that  acute  aggregate  risk 
to  trifloxystrobin  residues  from  acute 
food  and  drinking  water  sources  will 
exceed  EPA's  level  of  concern  for  acute 
aggregate  risk. 

Exposure  to  trifloxystrobin  and  the 
free  form  of  its  acid  metabolite.  CGA- 
321113  residues  in  food  will  occupy 
less  than  0.5%  of  the  chronic  PAD  for 
adult  population  subgroups  (females 
13-t-/nursing)  and  no  more  than  2.0%  of 
the  cbj-onic  PAD  for  infant/children 
subgroups  (highest  subgroup:  non- 
nursing  infants).  Estimated 
concentrations  of  trifloxystrobin 
residues  in  surface  and  ground  water  are 
lower  than  EPA's  DWLOCs.  Estimated 
drinking  water  levels  were  calculated 
using  drinking  water  models,  and  the 
values  are  considered  overestimates  due 
to  the  conser\'ative  assumptions  built 
into  the  models.  EPA  has  previously 
determined  chronic  residential  exposure 
of  trifloxystrobin  is  not  expected.  The 
established  and  pending  uses  of 
trifloxystrobin  when  combined  in  a 
chronic  aggregate  risk  assessment  for 
food,  water,  and  residential  sources  will 
not  exceed  EPA's  level  of  concern  for 
chronic  aggregate  risk.  Bayer  concludes 
that  there  is  a  reasonable  certaintv  that 
no  harm  will  result  from  aggregate 
exposure  to  trifloxystrobin  residue. 

2.  Infants  and  children.  On  June  21, 
1999.  EPA  FQPA  safety  factor 
committee  determined  the  lOx  safetv 
factor  for  the  prote<;tion  of  infants  and 
children  should  be  removed  for 
trifloxystrobin.  The  (Committee's 
rationale  for  removing  the  FQPA  safety 
factor  is  as  follows: 

1.  The  trifloxystrobin  toxicology  data 
base  is  complete  for  FQPA  assessment. 

ii.  There  is  no  indic:ation  of  increased 
susceptibilitv  of  rat  or  rabbits  to 
trifloxystrobin.  In  the  development  and 
reproductive  toxicity  studies,  effects  in 
the  fetuses/offspring  were  obser\'ed  (;nlv 
at  or  above  treatment  levels  which 
resulted  in  evidence  of  parental  toxicit\ 

Using  the  same  exposure  assumptions 
as  emplo\ed  for  the  determination  in 
the  general  population,  it  has  been 
calc:ulated  that  the  percent  of  the  RfD 
that  will  be  utilized  by  aggregate 
exposure  to  residues  of  trifloxvstrobin  is 


<2.0%  for  non-nursing  infants  (<1  year) 
(the  most  impacted  sub-population). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  base 
and  the  conser\'ative  exposure 
assessment,  Bayer  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
aggregate  exposure  to  trifloxystrobin 
residues. 

F.  International  Tolerances 

No  Codex  MRLs  have  been 
established  for  residues  of 
trifloxystrobin. 

(FR  Do(    01-28199  Filed  11-13-01;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1055:  FRL-6809-7] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agen(  y  (EPA). 
ACTJON:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  veirious  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1055.  must  be 
received  on  or  before  December  14, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I  C  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-i055  in  the  subject  line  on  the  first 
page  of  vour  response 

FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  Dennis  McNeilly.  Insecticide 
Rodenticide  Branch,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave,,  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-6742;  e-mail  address: 
mrneillv  dennisSepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A   Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 


Potentially  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


Categories 


NAICS 
Codes 


Examples  of  Po- 
tentially Aftected 
Entities 


Industry         1 1 1  Crop  production 

112  Animal  production 

31 1  Food  manufac- 

tunng 
32532         Pesticide  manufac- 

tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  Svstem 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  applv 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronicallv.  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations,  "  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entr\-  for  this  document  under  the 

"Federal  Register — Environmental 
Documents     "^'uu  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
K'Vi'Vi-.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1055  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
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available  for  inspection  in  the  Public 

Informaticin  and  Records  Integrity 
Branch  (PIRIB).  Rni.  119.  CrystalMall 
#2,  1921  lefferson  Davis  Highway. 
Arlington,  V'A.  from  8:.'50  a.m.  to  4  p.m.. 
Monddv  through  Friday,  excluding  legal 
holidays  The  PIRIB  telephone  number 
IS  (703) 305-5805. 

C.  Hnvv  and  to  Whom  Do  I  Submit 
Comments'' 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  vou  identify  docket 
control  number  PF-1055  in  the  subject 
line  on  the  first  page  of  your  response. 

1  Bv  mail  Suomit  your  comments  to: 
Publu  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

2  In  person  or  by  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  .Xgency.  Rm   119.  Crv'stal 
Mall  «2.  1921  lefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
iH05. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  .^void  the  use  of  special  characters 
and  any  form  of  encrvption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  fde 
format  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1055,  Electronic  comments 
may  also  be  Tiled  online  at  many  Federal 
Depository-  Libraries. 

D  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CJBI  by  marking  any  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 


information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rufes  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  November  2,  2001. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  Corporation 

1F6315 

EPA  has  received  a  pesticide  petition 
(1F6315)  from  Baver  Corporation.  8400 
Hawthorn  Road.  Kansas  City.  MO  64120 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  L'.S.C.  346a(d).  to  amend 
40  CFR  part  180  bv  establishing  a 
tolerance  for  residues  of  clothianidin  in 
or  on  the  raw  agricultural  commodity 
canola.  seed:  corn,  grain;  com,  fodder; 
com,  forage;  meat  and  meat  by- 
products, and  milk  at  0,01,  0.01.  0.10, 
0,10,  0.02,  and  0.01  parts  per  million 
(ppm),  respectively.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistr\' 

1.  Plant  metabolism  In  plants,  the 
metabolism  of  clothianidin  is 
adequately  understood  for  the  purposes 
of  establishing  these  proposed 
tolerances.  Unchanged  parent 
clothianidin  was  the  predominant 
residue  in  all  crop  matrices  (14.4%  to 
64.5%  in  com,  66.1%  to  96.6%  in 
tomatoes.  4.3%  to  24.4%  in  sugar  beets, 
and  24.3%  to  63.3%  in  apples),  with  the 
exception  of  sugar  beet  leaves.  In  sugar 
beet  leaves,  the  main  components  were 
the  methylguanidine  and 
thiazolylmethylguanidine  metabolites, 
accounting  for  28.6%  and  27.7%, 
respectively.  All  metabolites  found  in 
plants  were  also  found  in  the  animal 
metabolism  studies.  In  animals,  parent 
clothianidin  was  the  major  component 
in  liver,  muscle  and  fat.  Based  on  the 
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available  metabolism  data,  parent 
clothianidin.  thiazolyl-guanidine  (TZG), 
thiazolyl-urea  (TZU).  and  aminothiazol 
methylguanidine-pyridine  (ATMG-Pyr) 
are  proposed  to  be  considered  as  the 
residues  of  concern  in  livestock 
matrices. 

2.  Analyiical  method.  In  plants  and 
plant  products,  the  residue  of  concern, 
parent  clothianidin.  can  be  determined 
using  high  performance  liquid 
chromotography  (HPLC)  with 
Electrospray  MS/MS  detection.  In  an 
extraction  efficency  testing,  the  plant 
residues  method  has  also  demonstrated 
the  ability  to  extract  aged  clothianidin 
residue. 

In  anamial  matrices,  the  residues 
parent  clothianidin.  TZG.  TZU,  and 
ATMG-P\T  can  also  be  determined  using 
HPLC  with  Electrospray  MS/MS 
detection.  In  an  extraction  efficiencv 
testing,  the  animal  residues  method  has 
also  demonstrated  the  ability  to  extract 
aged  clothianidin.  TZG,  TZU,  and 
ATMG-Pyr  residues 

Although  the  plant  and  animal 
residues  LC-MS/MS  method  is  highly 
suitable  for  enforcement  method,  an  LC- 
UV  method  has  also  been  developed 
which  is  suitable  for  enforcement 
(monitoring)  purposes  in  all  reieAant 
matrices. 

3.  Magnitude  of  residues-i.  Com.  A 
total  of  27  field  trials  were  conducted  to 
evaluate  the  quantity  of  clothianidin  in 
field,  pop,  and  sweet  corn.  Corn  seed 
was  treated  with  clothianidin  at  a  rate 
of  2  mg  active  ingredient  (a.i.)/seed.  The 
highest  average  field  trial  was  0.06  ppm 
in  sweet  com  forage  with  ears  at  75  days 
pre-harvest  interval  (PHI).  0.03  ppm  in 
late  dough-stage  com  forage  at  85  days 
PHI.  and  0.05  ppm  in  corn  fodder  at  136 
days  PHI.  All  grain  and  sweet  corn  ear 
samples  contained<0.01  ppm 
clothianidin  residue.  The  corn 
processing  study  indicated  no 
concentration  in  any  corn  prtjcessed- 
commodities  following  the  proposed 
seed  treatment  use. 

ii.  Canola.  A  total  of  22  field  trials 
was  conducted  to  determine  the  residue 
level  in  canola  following  the  planting  of 
canola  seed  treated  with  clothianidin  at 
a  rateof  600ga.i./100  kg  seed  .■\11 
canola  seed  samples  contained  <0.01 
ppm  clothianidin  residue.  The  canola 
processing  study  indicated  no 
concentration  in  any  canola  processed 
commodities  following  the  proposed 
seed  treatment  use. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LD^o 
was  >5,000  milligrams/kilograms/body 
weight  (mg/kg  bw)  for  both  male  and 
female  rats.  The  acute  dermal  LDso  was 
greater  than  2,000  mg/kg  bw  in  rats.  The 


4-hour  inhalation  LCsu  was  6.14  mg/L 
for  male  and  female  rats.  Clothianidin 
was  not  irritating  to  rabbit  skin  or  eves 
and  did  not  cause  skin  sensitization  in 
guinea  pigs, 

2.  Genotoxicty.  Extensive 
mutagenicity  studies  were  conducted 
with  clothianidin  Based  on  the  weight 
of  evidence,  clothianidin  was 
considered  negative  for  genotoxicity. 

3.  Reproductive  and  developmental 
toxicit}'.  In  a  2-generation  reproduction 
study,  rats  were  administered  dietary 
levels  of  0.  150.  500,  and  2,500  ppm. 
The  no  observed  adverse  effect  level 
(NOAEL)  for  reproductive  parameters 
was  2.500  ppm.  The  NOAEL  for 
developmental  effects  was  500  ppm, 
based  on  decreased  pup  weights.  The 
parental  NOAEL  was  150  ppm   based  on 
the  decreased  body  weights. 

A  developmental  toxicity  study  was 
conducted  in  rats  with  clothianidin 
using  dose  levels  of  0.  10.  50.  and  125 
mg/kg  bw  by  gavage.  The  NOAEL  for 
maternal  toxicity  was  established  at  10 
mg/kg  bw  and  for  developmental  effects 
it  was  >125  mg/kg  bw  Additionally,  a 
developmental  toxicity  was  conducted 
with  rabbits  treated  orally  by  gavage  at 
0,  10,  25,  75.  and  100  mg/kg  bw.  The 
NOAEL  for  maternal  toxicity  was  10 
mg/kg  bw  and  for  developmental 
toxicity  it  was  75  mg/kg  bw. 

Developmental  toxicity  studies 
showed  no  primary-  developmental 
toxicity  and  no  teratogenic  potential 
was  evident. 

4.  Subchronic  toxicity.  Ninety-day 
feeding  studies  were  conducted  in  rats 
and  dogs.  The  rat  study  was  conducted 
at  dietary  levels  of  0.  150.  500.  and 
3.000  ppm.  and  the  dog  study  was 
conducted  at  0.  325.  650,  and  1.500 
ppm.  The  NOAELs  were  established  at 
500  ppm  for  rat  and  650  ppm  for  the 
dog. 

5. Chronic  toxicity  A  2-year 
combined  rat  chronic/oncogenicity 
conducted  at  dietary  levels  of  0.  150. 
500.  1.500.  and  3.000  ppm 
demonstrated  a  NOAEL  of  150  ppm 
based  on  reduced  weight  gams  and  non- 
neoplastic histomorphological  changes, 
A  78-week  mouse  oncogenicity  study 
conducted  at  dose  levels  of  0.  100.  350, 
1,250,  and  2.000.  and  1.800  ppm  for 
males  and  females,  respectively, 
revealed  a  NOAEL  of  350  ppm  based  on 
reduced  body  weight  gains  and 
increased  incidence  of  hypercellular 
hypertrophy.  No  evidence  of 
oncogenicity  was  seen  in  the  rat  or  the 
mice,  A  52-week  chronic  toxicity  study 
in  dogs  conducted  at  dietary-  levels  of  0. 
325,  650,  1,500,  and  2,000  ppm  revealed 
an  overall  NOAEL  of  325  ppm  and 
NOAEL  of  650  ppm  based  on  slight 


decrease  in  alanine  aminotransferase 

activity  (ALT). 

6.  Animal  metabolism.  The  nature  of 
the  clothianidin  residue  in  livestock  is 
adequately  understood.  In  animals, 
parent  clothianidin  was  the  major 
component  in  liver,  muscle  and  fat. 
Based  on  the  available  metabolism  data, 
parent  clothianidin.  TZG.  TZU.  and 
ATMG-Pyr  are  proposed  to  be 
considered  as  the  residues  of  concern  in 
livestock  matrices. 

7.  Metabolite  toxicology.  Eight  in  vivo 
metabolites  of  clothianidin  identified  in 
the  rat  were  investigated  for  acute  oral 
endpoint  mutagenic  activitv.  None  of 
the  metabolites  were  mutagenic  either 
with  or  without  activation,  and  the  LDso 
values  range  from  <500  to  >2,000  mg/kg, 
showing  low  to  moderate  toxicity. 

8.  Endocrine  disruption.  All  guideline 
studies  conducted  to  characterize 
toxicological  profile  showed  no 
endocrine  related  toxicity  or 
tumorgenicity.  No  effects  on 
triiodothyronine  (T3),  throxine  (T4)  or 
thyroid  stimulating  hormone  (TSH) 
were  obser\ed  in  the  subchronic  rat 
study.  In  a  2-generation  reproduction 
study  in  the  rat.  rat  and  rabbit  teratology 
studies  clothianidin  did  not  show- 
reproductive  or  teratogenic  effects.  The 
extensive  data  base  shows  that 
clothianidin  has  no  endocrine 
properties. 

C  Aggregate  Exposure 

1.  Dietary  exposure  The  acute 
reference  dose  (aRfD)  of  0.6  mg/kg  bw/ 
day  (acute  NOAEL  with  a  uncertainty 
factor)  was  used  to  assess  acute  dietan- 
exposure  Bayer  has  conducted  an  acute 
dietary  exposure  Tier  2  assessment 
estimating  the  percent  of  the  aRfD  and 
corresponding  margins  of  exposure 
(MOE)  for  the  overall  U.S.  population 
(all  seasons)  and  the  following 
subpopulations:  All  infants  (<l-year). 
non-nursing  infants  (<l-year),  children 
(1-6  years),  children  (7-12  years), 
females  (13-19  years),  females  (13-50 
years),  males  (13-19  years),  males  (>20 
years),  and  seniors  (>55  years)  In  this 
refined  Tier  2  analysis,  all  evaluated 
population  subgroups  had  an  exposure 
equal  to  0%  of  the  aRfD  with  a 
corresponding  MOE  of  >1 ,000.000  at  the 
95'*^  percentile. 

The  chronic  reference  dose  (cRfD)  of 
0.097  mg/kg  bw/day  (chronic  NOAEL 
with  a  100-fold  uncertainty  factor)  was 
used  to  assess  chronic  dietary-  exposure, 
Bayer's  chronic  dietan-  analysis 
estimated  the  percent  of  the  cRfD  and 
corresponding  margins  of  exposure 
(MOE)  for  the  overall  US.  population 
(all  seasons)  and  the  following 
subpopulations:  All  infants  (<l-year). 
non-nursmg  infants  (<l-yeai).  children 
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(1-fi  years),  children  (7-12  years), 
females  (13-19  years),  females  (13-50 
years),  males  (13-19  years),  males  (>20 
years),  and  seniors  (>55  years),  in  this 
analysis,  all  evaluated  population 
subgroups  had  an  exposure  equal  to  0% 
of  the  cRfT)  The  corresponding  MOE 
was  > 1. 000. 000. 

1   Fond.  .Since  clothianidin  is  not 
currently  registered,  projected  percent 
crop  treated  values  were  used  for  the 
chronic  and  acute  dietary  analyses. 

ii  Dnnkinii  water.  For  drinking  water, 
the  models  SCI-GROVV  (ground  water), 
and  FIRST  (surface  water),  were 
selected  to  calculate  the  potential 
exposure  of  clothianidin  in  drinking 
water  Each  model  generated  an  acute 
water  concentratum.  and  the  higher  of 
the  two  concentrations  was  selected  to 
represent  the  acute  exposure,  and 
similarly  for  the  chronic  exposure.  The 
acute  en\  ironmental  exposure  was 
determined  to  be  3.24  Hg/L  (from  surface 
water),  and  the  chronic  environmental 
exposure  was  0  724  ug/L  (from  ground 
water)   Both  exposures  result  from 
clothianidin  used  as  a  seed  treatment  on 
corn.  Based  on  the  standard  exposure 
scenarios  for  drinking  water  (70  kg  adult 
•  2  L/dav;  10  kg  child  •  1  I.,  dav).  the 
human  exposure  and  risk  can  be 
estimated.  Using  the  acute  (0.60  mg/kg/ 
day)  and  chronic  (0  097  mg/kg/day) 
RfDs.  the  human  risk  from  exposure  to 
clothianidin  in  drinking  water  was 
determined  to  be  less  than  0.03%  of  the 
RfI3  in  adults,  and  less  than  0  08%  of 
the  RfD  in  children  (the  maximum 
human  exposure  was  0.32  ^g/ kg/day,  for 
acute  exposure  for  children). 

2.  Son-dwtan,'  pxposurv.  Clothianidin 
is  currently  not  registered  for  use  on  any 
residential  non-food  site  Therefore, 
residential  exposure  tcj  clothianidin 
residues  will  be  through  dietary 
exposure  onlv 

D  Cumulative  Effects 

There  is  no  information  available  to 
indicate  that  toxic  effects  produced  by 
clothianidin  are  cumulative  with  those 
of  anv  other  compound 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  of  the  toxicity  data,  it  can 
be  concluded  that  total  aggregate 
exposure  to  clothianidin  from  all 
proposed  uses  will  equal  to  0%  of  the 
RfD  for  the  overall  US.  population  All 
evaluated  population  subgroups  had  an 
expousre  equal  to  0'^(.  of  the  RfD   EPA 
generally  has  no  concerns  for  exposures 
below  100%  of  the  RfD.  because  the  RfD 
represents  the  level  at  or  below  which 
dailv  aggregate  exposure  over  a  lifetime 


will  not  pose  appreciable  risks  to 
human  health.  Thus,  it  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  clothianidin 
residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
clothianidin,  the  data  from 
developmental  toxicity  studies  in  both 
the  rat  and  rabbit,  a  2-generation 
reproduction  study  in  rats  and  a 
developmental  neurotoxicity  study  in 
rats  have  been  considered. 

The  developmental  toxicity  studies 
evaluate  potential  adverse  effects  on  the 
developing  animal  resulting  from 
pesticide  exposure  of  the  mother  during 
prenatal  development.  The  reproduction 
study  evaluates  effects  from  exposure  to 
the  pesticide  on  the  reproductive 
capability  of  mating  animals  through 
two  generations,  as  well  as  any  observed 
systemic  toxicity. 

The  developmental  neurotoxicity 
studies  evaluate  the  neurobehavioral 
and  neurotoxic  effects  on  the 
developing  animal  resulting  from  the 
exposure  of  the  mother.  FFDCA  section 
408  provides  that  EPA  may  apply  an 
additional  uncertainty  factor  for  infants 
and  children  based  on  the  threshold 
effects  to  account  for  prenatal  and 
postnatal  effects  and  the  completeness 
of  the  toxicity  data  base.  Based  on  the 
current  toxicological  data  requirements 
the  toxicology  data  base  for  clothianidin 
relative  to  prenatal  and  postnatal 
development  is  complete,  including  the 
developmental  neurotoxicity  study. 
None  of  the  studies  indicated  the 
offsprings  to  be  more  sensitive.  All 
effects  were  secondary  to  severe 
maternal  toxicity  The  RfD  for 
clothianidin  was  calculated  using  the 
NOAEL  of  9  7  mg/kg  bw/day  from  the 
2-year  chronic/oncogenicity  study.  This 
NOAEL  is  lower  than  the  NOAEL  from 
the  2-generation  reproduction  study,  the 
developmental  studies,  and  the 
developmental  neurotoxicity  study. 
Moreover,  using  a  toxicologically 
justified  UP  of  100,  the  RfD  for  a  non- 
oncogenic  clothiandin  was  established 
at  a  level  0.097  mg/kg/day.  a  value  that 
offers  a  measure  of  safety  that  is  still 
1.7-fold  higher  than  the  highest  RfD 
(iraidacloprid  at  0.057  mg/kg/day)  of  the 
10  competitive  compounds  compared  in 
this  report. 

F  International  Tolerances 

No  CODEX  Maximum  Residue  Levels 
have  been  established  for  residues  of 
clothianidin  on  any  crops  at  this  time. 
(FR  Doc  01-^H.t24  Filed  11-13-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1052.  FRL-6808-9] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  dccket 
control  number  PF-1052,  must  be 
received  on  or  before  December  14, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I  C.  of  the 
SUPPtEMENTARY  INFORMATION   To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identifv'  docket  control  number 
PF-1052  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460;  telephone  number:  (703) 
308-9368;  e-mail  address: 
jainerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Geaeral  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cafegones 

NAirq       Examples  ot  poten- 
rr^f       "a»y  affected  enti- 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manutac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
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affected  by  this  action.  Other  types  of 

entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  Svstem 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apph 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entrA'  for  this  document  under  the 

'  Federal  Register — Environmental 
Documents     You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1052.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public;  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm   119.  CrNstalMall 
#2.  1921  lefferson  Davis  Highway. 
Arlington.  VA..  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703>  305-5805. 

C  How  and  to  Whom  Do  I  Submit 

Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identifv-  docket 
control  number  PF-1052  in  the  subject 
line  on  the  first  page  of  your  response. 


1 .  By  mail.  Submit  your  comments  to; 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  N'W.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  opp-docket@epa.goy.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1052.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CF^R  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
th»  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments; 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identif\'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
use.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  reporting  and  recordkeeping 
requirements. 

Dated:  October  30.  2001. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summan'  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
anal\-tical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 
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Interregional  Research  Project  Number 

4(IR-4| 

9E5037.  and  1E6326.  and  1E6345 

EPA  has  received  three  pesticide 
petitions  (9E5037  (canoia),  1E6326 
(dill),  and  1E6345  (safflower))  from 
Interregional  Research  Project  Number  4 
(IR-4)  681  U.S.  Highwav  #  1.  South. 
North  Brunswick.  Nj  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
FFDCA.  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  tolerances 
for  residues  of  ethalfluralin  in  or  on  the 
raw  agricultural  commodities  (RACs) 
canoia.  safflower  and  dill  at  0.05  parts 
per  million  (ppm) 

EPA  has  determined  that  this  petition 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
4n8(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fullv  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemist n,' 

1.  Plant  metabolism.  Nature  of  residue 
studies  with  14C  ethalfluralin  have 
demonstrated  very  low  terminal 
residues  and  that  ethalfluralin  per  se  is 
the  residue  of  concern  in  plants  grown 
in  soil  treated  with  this  compound  and 
that  there  are  no  significant  metabolic 
products.  These  studies  indicate  that  it 
is  appropriate  to  base  a  tolerance  on 
residues  of  the  parent  compound, 
ethalfluralin. 

2  Anahiical  method.  A  residue 
method  has  been  developed  and 
validated  at  a  limit  of  quantitation 
(LOQ)  of  0.02  |ig/g  for  the  determination 
of  ethalfluralin  in  canoia  seed  which 
utilizes  capillary  gas  chromatography 
with  mass  selective  detection  (GC)/ 
MSD,  Validation  data  were  generated 
using  this  method  during  the  analysis  of 
the  (  anola  seed  field  samples  from  the 
magnitude  of  residue  studies. 

For  safflower.  adequate  residue 
analytical  methods  are  available  for 
purposes  of  registration  based  upon  the 
analytical  method  for  sunflower.  A  GC 
method.  Method  1.  with  electron  capture 
dtMection  is  listed  in  the  Pesticide 
Anah-tical  Manual  ((PAM),  Vol.  II, 
Section  180.416).  for  tolerance 
enforcement.  Method  I  is  applicable  for 
analysis  of  ethalfluralin  residues  in/on 
sunflower  seed  The  limit  of  detection  is 
0  01  p[)m 

Dill  was  analyzed  by  Xhv  method 
"Determination  of  Ethalfluralin  in 
Agricultural  Crops  and  Soil."  Residue 
method  nunitier  AM-AA-C:A-R025-AB- 
755,  Lill\-  Research  Laboratories. 
Greenfield.  IN  (Currentlv  Dow 
AgroSciences).  The  LOQ  was  0.050  ppm 


by  a  GC  with  a  Ni''^  electron  capture 
detector.  Method  validation  was 
performed  both  prior  to  and 
concurrently  with  sample  analysis. 

3.  Magnitude  of  residues.  In  the 
magnitude  of  residue  field  studies, 
herbicides  containing  the  active 
ingredient  ethalfluralin  [Ar-ethyl-N-{2- 
meth\'l-2-propenyl)-2,6-dinitro-4- 
(trifluoromethyl)  benzenamine]  were 
applied  in  1996  at  eight  sites  as  a 
preplant  incorporated  application. 
Sonalan  lOG  herbicide  was  applied 
directly  to  the  soil  surface  and  Sonalan 
HFP  herbicide  was  diluted  in  water  and 
applied  in  a  spray  volume  of  16-23 
gallons/acre.  The  applications  were 
made  to  field  plots  of  canoia  at  the  rate 
of  1.23  lb  active  ingredient/acre  at  all 
sites  except  Georgia  and  Washington, 
and  at  the  rate  of  0.75  lb  active 
ingredient/acre  (Georgia  and 
Washington).  Three.to  five  days  after 
application  a  second  incorporation  was 
done  and  canoia  seeds  were  planted. 
Samples  of  canoia  seed  were  collected 
at  normal  harvest,  87-216  days  after  the 
last  application.  Residues  in  canoia  seed 
collected  at  normal  harvest  were  non- 
detectable  based  on  a  method  lower 
limit  of  detection  of  0.004  ppm. 

For  safflower,  the  magnitude  of 
residue  data  from  sunflower  are 
surrogate  data  for  safflower.  The 
registered  uses  of  ethalfluralin  on 
sunflowers  along  with  the  established 
tolerances  on  these  commodities  are 
supported  by  acceptable  field  residue 
data  ffom  trials  rellecting  the  maximum 
registered  use  patterns.  In  all  cases,  the 
residues  were  <0.01ppm.  The 
reregi$tration  requirements  for 
processing  studies  were  fulfilled. 
Adequate  processing  studies  have  been 
conducted  on  sunflower  seed.  Field 
residue  data  resulting  from  up  to  5X 
label  rates  showed  non-detectable 
(<0.01ppm)  residues  of  ethalfluralin  in 
sunflower  seed. 

In  dill  the  magnitude  of  residue  field 
studies,  herbicides  containing  the  active 
ingredient  ethalfluralin  (N-ethyl-N-(2*' 
methyl-2-propenyl)-2.6-dinitro-4- 
(trifluoromethyl)  benzenamine]  were 
applied  in  1997  at  three  sites. 
Ethalfluralin  formulated  as  Curbit  EC 
was  applied  directly  to  the  soil  surface 
dilutad  in  water  and  applied  in  a  spray 
volume  of  36  gallons/acre.  The 
applications  were  made  to  field  plots  of 
canoia  at  the  rate  of  1.5  lb  active 
ingredient/acre  and  incorporated  by 
sprinkler  irrigation.  Samples  of  dill 
were  collected  at  normal  har\'est,  91- 
100  days  after  the  last  application. 
Residues  in  fresh  and  dried  dill 
collected  at  normal  harvest  were  non- 
detectable  based  on  a  method  lower 
limit  of  detection  of  0.05  ppm. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  Ethalfluralin  is  of 
relatively  low  toxicity.  The  rat  oral  LD5(, 
is  >1 0,000  milligrams/kilograms  (mg/ 
kg).  The  acute  dermal  LDvd  in  rabbits  is 
>2.000  mg/kg  and  the  acute  rat 
inhalation  LCs,,  is  >0.94  milligrams/Liter 
(mg/L)  air.  Ethalfluralin  produced  slight 
eye  irritation  and  slight  dermal  irritation 
in  rabbits.  A  guinea  pig  dermal 
sensitization  study  conducted  bv  the 
modified  Buehler  method  found  no 
sensitization,  whereas  a  study 
conducted  by  the  Magnusson  and 
Kligman  maximization  method  showed 
a  positive  sensitization  reaction.  The 
signal  word  for  the  technical  grade 
active  ingredient  is  Caution. 

2.  Genotaxicty  Ethalfluralin  was 
weaklv  mutagenic  in  activated  strains 
TA1535  and  TAlOO  of  Salmonella 
tvphimurium.hut  not  in  strains  TA1537, 
TA1538.  and  TA98  in  an  Ames  assay.  In 
a  modified  Ames  assay  with  Salmonella 
typhimuhum  and  Escherichia  coli. 
ethalfluralin  was  weakly  mutagenic  in 
strains  TA1535  and  TAlOO.  with  and 
without  activation,  and  in  strain  TA98 
without  activation,  at  the  highest  dose. 
No  mutagenicitv  was  found  in  the 
mouse  lymphoma  assay  for  forward 
mutation.  Ethalfluralin  did  not  induce 
unscheduled  DNA  synthesis  in  rat 
hepatocytes.  In  Chinese  hamster  ovan,' 
cells,  ethalfluralin  was  negative  without 
S9  activation,  but  it  was  clastogenic 
with  activation. 

3.  Reproductive  and  developmental 
toxicity.  The  maternal  no  obser\'ed 
adverse  effect  level  (NOAEL)  of 
ethalfluralin  in  rats  was  50  mg/kg/ day. 
The  maternal  lowest  observed  adverse 
effect  level  (LOAEL)  was  250  mg/kg/ 
day.  based  on  decreased  body  weight 
(bwt)  gain  and  dark  urine.  In  this  rat 
study  there  was  no  ()bser\'able 
developmental  toxicity.  The 
developmental  NOAEL  in  rats  was  1,000 
mg/kg/day.  the  highest  dose.  In  rabbits 
the  NOAELs  for  maternal  and 
developmental  toxicity  were  75  mg/kg/ 
day.  The  maternal  LOAEL  at  150  mg/kg/ 
day  was  based  on  abortions  and 
decreased  food  consumption.  These 
effects  as  well  as  decreased  weight  gain, 
enlarged  liver,  and  orange  urine  were 
found  at  300  mg/kg/day.  In  this  study 
developmental  toxicity  was  observed. 
The  developmental  LOAEL  in  rabbits 
was  150  mg/kg/day.  based  on  slightly 
increased  resorptions,  abnormal  cranial 
development,  and  int.reaspd  sternal 
variants.  In  a  three-generation  rat 
reproduction  studv.  the  parental 
NOAEL  was  12.5  mg/kg/day.  The 
parental  LOAEL  was  37.5  mg/kg/day, 
based  on  depressed  mean  body  weight 
gains  in  males  in  all  generations.  No 
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treatment-related  effects  were  noted  on 
reproductive  parameters  and  the 
NOAEL  was  37.5  mg/kg/day  or  greater. 
A  7-month  multigeneration  bridging 
studv  was  conducted  with  doses 
equivalent  to  0,  8.  20.  or  61  mg/kg/day 
in  the  diet  of  Fischer  344  rats.  The 
parental  NO,\EL  was  20  mg/kg/day.  The 
parental  LOAEL  was  61  mg/kg/day. 
based  on  increased  liver  weights.  No 
treatment-related  effects  were  noted  on 
reproductive  parameters  and  the 
reproductive  NOAEL  was  equal  to  or 
greater  than  61  mg/kg/dav. 

4.  Suhchronic  toxicity.  Ethalfluralin 
was  evaluated  in  five  suhchronic  dietary 
studies  which  showed  NOAELs  of  560 
ppm  in  a  3-month  mouse  studv,  12  mg/ 
kg/day  in  a  1-year  mouse  study,  29  mg/ 
kg/day  in  a  3-month  rat  study.  3.9  mg/ 
kg/day  in  male  rats  and  4.9  mg/kg/dav 
in  female  rats  in  a  1-year  studv.  and 
27.5  mg/kg/day  in  a  3-month  dog  study. 
A  21 -day  dermal  study  in  rabbits 
showed  no  systemic  toxicity,  while 
slight  to  severe  dermal  irritation  was 
observed. 

5.  Chronic  toxicity.  Ethalfluralin  was 
administered  to  Fisher  344  rats  in  the 
diet  for  2  years  in  combined  chronic 
toxicity  and  carcinogenicitv  replicate 
studies.  The  doses  were  equivalent  to  0, 
4.2,  10.7.  or  32.3  mg/kg/day.  The 
NOAEL  for  systemic  effects  was  32.3 
mg/kg/day.  Mammary  gland 
fibroadenomas  were  found  in  dosed 
female  rats  at  statistically  significant 
incidences  in  the  mid  and  high  doses. 
Ethalfluralin  was  administered  to 
B6C3F1  mice  in  the  diet  for  2  years  in 
combined  chronic  toxicity  and 
carcinogenicity  replicate  studies.  The 
doses  were  equivalent  to  0.  10.3,  41.9, 
or  163.3  mg/kg/day.  No  increased 
incidence  of  neoplasms  was  attributed 
to  the  treatment.  The  NOAEL  was  10.3 
mg/kg/day  The  mid  dose  (LOAEL)  and 
high  dose  showed  focal  hepatocellular 
hyperplasia  in  both  sexes.  There  were 
increased  relative  liver,  kidney,  and 
heart  weights  in  females.  Some  blood 
changes  were  found  also,  including 
dec.reased  hematocrit,  hemoglobin,  and 
er\ihrocyte  count  accompanied  by 
increased  mean  corpuscular  hemoglobin 
concentration  in  high  dose  females. 
Alkaline  phosphatase  values  were 
increased  at  the  high  dose  in  both  sexes. 
Body  weight  gain  decreased  at  the  high 
dose. 

Beagle  dogs  were  given  0.  4,  20.  or  80 
mg/kg/day  orally,  by  capsule,  for  1- 
year.  The  NOAEL  was  4  mg/kg/day  The 
LOAEL  was  20  mg/kg/day.  based  on 
increased  urinar\'  bilirubin,  variations 
in  ervthrocv^e  morphology,  increased 
thromboc\'te  count,  aind  increased 
er\'throid  series  of  the  bone  marrow. 
Elevated  alkaline  phosphatase  levels 


were  found  at  the  two  higher  doses  and 
siderosis  of  the  liver^t  the  high  dose. 
EPA's  Office  of  Pesticide  Program's 
Carcinogenicity  Peer  Review  Committee 
concluded  that  ethalfluralin  should  be 
classified  as  Group  C,  a  possible  human 
carcinogen,  based  on  increased 
mammar\'  gland  fibroadenomas  and 
adenomas/fibroadenomas  combined  in 
female  rats.  The  tumor  incidences  were 
statistically  significant  at  both  the  mid 
and  high  dose,  and  exceeded  of  the 
upper  range  of  historical  controls.  Based 
on  a  low  dose  extrapolation,  the  Qi  *  of 
8.9  X  10  -  (mg/kg/day)  '  has  been 
calculated. 

6.  Animal  metabolism.  Fischer  344 
rats  were  treated  orally  with  a  single 
low  dose,  a  single  high  dose,  or  repeated 
low  doses  of  radiolabeled  ethalfluralin. 
Absorption  of  ethalfluralin  was 
estimated  at  79-87%  of  the  dose  for  all 
dose  levels.  Ethalfluralin  was  rapidlv 
and  extensively  metabolized,  and  95% 
of  the  chemical  was  excreted  in  urine 
and  feces  by  7  days.  The  major  route  of 
elimination  for  the  radiolabel  was  in  the 
feces.  50.9-63.2%.  and  the  levels 
remaining  in  the  tissues  after  72  hours 
were  negligible.  The  major  metabolites 
in  urine  and  feces  were  identified. 

7.  Metabolite  toxicology.  The  residue 
of  concern  is  ethalfiuralin  per  se.  as 
specified  in  40  CFR  180.416.  Thus  there 
is  no  need  to  address  metabolite 
toxicity 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  ethalfluralin 
has  an  effect  on  any  endocrine  system. 

C,  Aggregate  Exposure 

1.  Dietary  exposure.  Acute  dietan,-  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  studv  has 
indicated  the  possibility  of  an  acute 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  EPA  has 
previously  used  a  NOAEL  of  75  mg/kg/ 
day  from  a  rabbit  developmental 
toxicity  study  as  the  toxicity  endpoint 
for  assessing  acute  dietar\-  risk  in 
females  13-50  years  of  age  An  acute 
reference  dose  (RfD)  of  0.75  mg/kg/day 
was  calculated,  based  on  a  NOAEL  of  75 
mg/kg/day  and  an  uncertainty  factor 
(UF)  of  160  (10  for  interspecies 
extrapolation  and  10  for  intraspecies 
variation)  EPA  has  previously  added  a 
3X  FQPA  safety  factor,  resulting  in  an 
acute  population  adjusted  dose  (aPAD) 
of  0.25  mg/kg  day  Likewise,  in  this 
assessment,  acute  dietary  risk  to  females 
13-50  years  old  was  based  on  an  aPAD 
of  0.25  mg/kg/day 

Chronic  dietary-  exposure  to 
ethalfluralin  is  possible  due  to  the 
potential  presence  of  ethalfluralin 
residue  in  certain  foods  Chronic  dietary 
risk  was  evaluated  using  a  chronic  RfD 


of  0.04  mg/kg/day.  which  is  based  on  a 
NOAEL  of  4  mg/kg/day  from  a  chronic 
dog  study  along  with  an  UF  of  100.  EPA 
previously  concluded  that  an  FQPA 
safety  factor  of  IX  is  appropriate  for 
assessing  chronic  dietan,'  risk. 

EPA  has  concluded  that  ethalfiuralin 
should  be  classified  as  group  C.  a 
possible  human  carcinogen,  based  on 
increased  mammary  gland 
fibroadenomas  and  adenomas/ 
fibroadenomas  combined  in  female  rats. 
Therefore,  a  cancer  risk  assessment  was 
included.  Based  on  a  low  dose 
extrapolation,  the  Q,*  of  8.9  x  10  -  (mg/ 
kg/day)  '  has  been  calculated  and  was 
used  in  this  cancer  risk  assessment. 

i.  Food.  The  dietary  exposure 
assessment  was  based  on  all 
commodities  with  tolerances  for 
ethalfluralin  established  at  40  CFR 
180.416  together  with  the  proposed 
tolerances  of  0.05  ppm  each  for  canoia. 
dill,  and  safflower.  The  dietar\'  exposure 
evaluation  model,  which  is  produced  by 
Novigen  Sciences.  Inc.  and  licensed  to 
Dow  AgroSciences.  was  used  to  estimate 
dietary  exposure.  This  software  used  the 
food  consumption  data  for  the  1989- 
1991  United  States  Department  of 
Agriculture  Continuing  Sur\'evs  of  Food 
Intake  bv  Individuals  (CSFII  1989- 
1991). 

a.  Acute.  An  acute  dietan.'  risk 
assessment  was  conducted  with  the 
consenative  assumptions  of  100%  crop 
treated  and  tolerance  level  residues  for 
all  crops.  These  assumptions  result  in  a 
very  consen-ative  estimate  of  human 
exposure  and  risk.  Acute  dietan*'  risk  for 
females  13+  years  old  was  assessed 
using  an  aPAD  of  0.25  mg/kg/day  Even 
with  conser\'ative  assumptions  used  in 
this  analysis,  acute  dietan*'  exposure 
was  estimated  to  occupy  only  0.05%  of 
the  aPAD  for  females  13+  years  old. 
Adverse  effects  are  not  expected  for 
exposures  occupying  100%  or  less  of 
the  aPAD  Therefore,  acute  exposure 
and  risk  from  food  is  well  within 
acceptable  levels. 

b  Chronic.  Chronic  dietary  exposure 
and  risk  was  estimated  with  the 
conservative  assumptions  of  100%  crop 
treated  and  tolerance  level  residues  for 
all  crops  The  estimate  of  potential 
chronic  exposure  and  risk  is  verv 
conservative  and  estimated  risk  would 
be  substantially  reduced  with  further 
refinement  to  the  exposure  estimate. 
Even  with  the  conservative  assumptions 
used  in  this  analysis,  chronic  exposure 
is  estimated  to  occupy  only  0.1%  of  the 
RfD  for  the  general  U.S.  population. 
Chronic  dietar\'  exposure  is  estimated  to 
occupy  0.4%  of  the  RfD  for  non-nursing 
infants,  the  population  subgroup 
estimated  to  have  highest  potential 
exposure  Therefore,  chronic  exposure 
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and  ri.sk  from  food  is  well  within 
acceptable  levels. 

r.  Cancer^  Cancer  risk  was  estimated 
based  on  percent  crop  treated  and 
anticipated  residues  as  provided  in 
EPA  s  Reregistration  Eligibility  Decision 
(RED)  for  ethalfluralin.  E.xposure  to 
ethalfluralin  from  food  is  estimated  to 
result  in  a  lifetime  cancer  risk  of  7.11  x 
10  '  Chancer  risks  of  less  than  1  x  10'' 
arc  generally  considered  to  be 
negligible, 

ii   Dnnkjng  water.  There  are  no 
established  maximum  contaminant 
levels  for  residues  of  ethalfluralin  in 
drinking  water  and  health  advisory 
levels  for  ethalfluralin  have  not  been 
established.  EPA  has  previously  used 
modeling  for  a  screening  level 
assessment  of  potential  ethalfluralin 
exposure  through  drinking  water.  The 
Agency  has  used  EPA's  pesticide  root 
zone  model/exposure  analvsis  modeling 
systems  and  screening  concentrations  in 
ground  water  to  provide  a  screening 
level  assessment  for  surface  water  and 
ground  water,  respectively.  Based  on 
these  models.  EPA  has  indicated  the 
estimated  environmental  concentrations 
(EECs)  for  acute  exposures  are  estimated 
to  be  2.3  parts  per  billion  (ppb)  for 
surface  water  and  0.02  ppb  for  ground 
water  The  EECs  for  chronic  exposures 
are  estimated  to  be  0.0.S2  ppb  for  surface 
water  and  Ou02  ppb  for  ground  water. 
Estimated  concentrations  of  a  pesticide 
are  compared  to  a  drinking  water  level 
of  comparison  {DVVI.OC)  as  a  surrogate 
estimate  of  exposure  and  risk.  The 
DVVLOC  is  the  concentration  of  a 
pesticide  in  drinking  water  that  would 
be  acceptable  as  an  upper  limit  in  light 
of  total  aggregate  exposure  to  that 
pesticide. 

a.  Acute.  As  indicated  previously, 
EPA  has  used  surface  water  and  ground 
water  EECs  of  2.3  ppb  and  0.02  ppb, 
respectively,  for  comparison  with  the 
DVVLOC  in  an  acute  assessment.  The 
DVVLOC  for  acute  exposure  in  females 
13+  years  old  was  based  on  an  aPAD  of 
0.25  mg/kg/dav  and  was  calculated  to  be 
7,500  ppb  Therefore,  the  acute  DWLCX; 
for  ethalfluralin  is  over  3,000  fold 
greater  than  the  EEC  for  surface  water  or 
ground  water,  indicating  that  potential 
acute  exposure  and  risk  from  drinking 
water  is  well  within  acceptable  levels 

b  Chronic    As  indicated  previously, 
EPA  has  used  surface  water  and  ground 
water  EECs  of  0.052  ppb  and  0.02  ppb, 
respectively,  for  comparison  with  the 
DVVLOC  in  a  chronic  assessment.  The 
(  hronic  DVVLOC  was  calculated  based 
on  a  chronic  RfD  of  0.04  mg/kg/day  and 
accounted  for  potential  chronic 
exposure  to  ethalfluralin  through 
residues  in  food.  The  chronic  DVVLOC 
for  the  general  U.S.  population  and  non- 


nursing  infants  was  calculated  to  be 
1.400  ppb  and  400  ppb,  respectively. 
Therefore,  chronic  DVVLOCs  are 
substantially  greater  than  estimated 
residue  concentration  in  surface  water 
or  ground  water  over  a  chronic  exposure 
period,  indicating  that  chronic  exposure 
and  risk  from  drinking  water  are  well 
with  acceptable  levels. 

c.  Cancer.  The  DVVLOC  for  the  cancer 
risk  assessment  was  calculated  to  be 
0.12  ppb.  Surface  water  and  ground 
water  EECs  of  0.052  ppb  and  0.02  ppb, 
respectively,  were  used  for  comparison 
with  the  DVVLOC.  The  EECs  are  below 
the  DVVLOC.  indicating  that  the  cancer 
risk  would  generally  be  considered 
negligible. 

2.  Non-dietary  exposure.  Ethalfluralin 
is  not  currently  registered  for  use  on  any 
residential  non-food  sites,  and  thus,  it  is 
not  expected  that  non-occupational, 
non-dietary  exposures  will  occur. 

D.  Cumulative  Effects 

EPA  at  this  time  has  not  established 
methodologies  to  resolve  the  complex 
issues  concerning  common  mechanism 
of  toxicity  in  a  meaningful  way. 
Although  ethalfluralin  is  a  member  of 
the  dinitroaniline  class  of  herbicides, 
there  is  no  information  available,  at  this 
time  to  determine  whether  ethalfluralin 
has  a  common  mechanism  of  toxicity 
with  other  substances  or  how  to  include 
this  pesticide  in  a  cumulative  risk 
assessment.  Based  on  the  metabolic 
profile,  ethalfluralin  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  Therefore,  only 
aggregate  exposure  and  risk  were 
considered, 

E.  Safety  Determination 

1.  U.S.  population.  Using  conservative 
exposure  assumptions  previously 
described,  chronic  dietary  exposure  to 
residues  of  ethalfluralin  from  current 
and  proposed  uses  was  estimated  to 
occupy  only  0.1%  of  the  RfD  for  the 
general  U.S.  population.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  since  the  RfD 
represents  the  level  at  or  below  which 
daily  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Additionally,  the  chronic  DVVLOC  was 
found  to  be  substantially  greater  than 
EECs  for  ethalfluralin  in  surface  water 
or  ground  water,  indicating  risk  is  well 
within  acceptable  levels.  Cancer  risk 
resulting  from  potential  exposure  to 
ethalfluralin  through  food  and  drinking 
water  was  estimated.  Cancer  risk  from 
potential  dietary  and  drinking  water 
exposure  for  the  general  U.S.  population 
was  found  to  be  within  a  range  that  EPA 
has  generally  considered  negligible. 
Thus,  based  on  the  completeness  and 


reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  it  is 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  U,S.  population  from  aggregate 
exposure  to  ethalfluralin  residues  from 
current  and  proposed  uses, 

2.  Infants  ana  children.  Risk  for 
developmental  toxicity  from  acute 
exposure  to  ethalfluralin  was  evaluated 
for  females  13-t-  years  old.  As  indicated 
in  the  previous  discussion,  risk  from 
aggregate  acute  exposure  to  ethalfluralin 
through  food  and  drinking  water  is  well 
within  acceptable  levels.  It  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  for 
both  females  13-i-  years  old.  and  for  the 
prenatal  development  of  infants,  from 
aggregate  acute  exposure  to 
ethalfluralin. 

Chronic  aggregate  exposure  and  risk 
was  evaluated  for  non-nursing  infants, 
the  population  subgroup  predicted  to  be 
most  highly  exposed.  As  indicated 
previously,  risk  from  aggregate  chronic 
exposure  through  food  and  drinking 
water  is  well  within  acceptable  levels. 
Thus,  based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  it 
can  be  concluded  with  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  chronic 
aggregate  exposure  to  ethalfluralin 
based  on  current  and  proposed  uses. 

F.  International  Tolerances 

There  are  no  Codex.  Canadian  or 
Mexican  maximum  residue  limits 
established  for  ethalfluralin. 
(FR  Dot.  01-28198  Filed  11-13-01;  8:45  am] 

BILUNG  CODE  6560-40-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181082;  FRL-6810-4] 

Pesticide  Emergency  Exemptions; 
Agency  Decisions  and  State  and 
Federal  Agency  Crisis  Declarations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  granted  or  denied 
emergency  exemptions  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  for  use  of 
pesticides  as  listed  in  this  notice.  The 
exemptions  or  denials  were  granted 
during  the  period  December  2000  to 
October  2001  to  control  unforseen  pest 
outbreaks. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  or  denial  for 
the  name  of  a  contact  person.  The 
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following  information  applies  to  all 
contact  persons:  Emergency  Response 
Team,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,.  NW..  Washington, 
DC  20460;  telephone  number:  (703) 
308-9366. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

granted  ur  denied  emergency 


exemptions  to  the  following  State  and 
Federal  agencies  The  emergency 
exemptions  may  take  the  following 
form:  Crisis,  public  health,  quarantine, 
or  specific.  EPA  has  also  listed  denied 
emergency  exemption  requests  in  this 
notice. 


I,  General  Information 


A  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
authorization  under  FIFR.\  section  18  to 
use  pesticide  products  which  are 
otherwise  unavailable  for  a  given  use. 
Potentiallv  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


Categones 


NAICS  codes 


Examples  of  potentially  affected  entities 


Federal  Government 

9241 

Federal  agencies  that  petition  EPA  for  FIFRA  section  18 
pesticide  use  authonzation 

State  and  Territorial  government  agencies  charged  with  pes- 

9241 

State  agencies  trial  petition  EPA  tor  FIFRA  section  18  pes- 

ticide authority 

ticide  use  authonzation 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  pari  166.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entit\-.  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Documents'' 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
ww^-. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-181082.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 


that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integntv  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.  Arlington.  VA.  from  8:30 
a.m  to  4  p.m  .  Monday  through  Friday, 
excluding  legal  holidays  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background 

Under  F1FR.A  section  18.  EPA  can 
authorize  the  use  of  a  pesticide  when 
emergency  conditions  exist. 
Authorizations  (commonly  called 
emergency  exemptions)  are  granted  to 
State  and  Federal  agencies  and  are  of 
four  types: 

1.  A  "specific  exemption"  authorizes 
use  of  a  pesticide  against  specific  pests 
on  a  limited  acreage  in  a  particular 
State.  Most  emergency  exemptions  are 
specific  exemptions. 

2.  "Quarantine"  and  "public  health  ' 
exemptions  are  a  particular  form  of 
specific  exemption  issued  for 
quarantine  or  public  health  purposes. 
These  are  rarely  requested. 

3.  A  "crisis  exemption"  is  initiated  by 
a  State  or  Federal  agency  (and  is 
confirmed  by  EPA)  when  there  is 
insufficient  time  to  request  and  obtain 
EPA  permission  for  use  of  a  pesticide  in 
an  emergency 

EPA  may  deny  an  emergency 
exemption:  If  the  State  or  Federal 
agency  cannot  demonstrate  that  an 
emergency  exists,  if  the  use  poses 
unacceptable  risks  to  the  environment. 
or  if  EPA  cannot  reach  a  conclusion  that 
the  proposed  pesticide  use  is  likely  to 
result  in  "a  reasonable  certainty  of  no 
harm"  to  human  health,  including 


exposure  of  residues  of  the  pesticide  to 
infants  and  children. 

If  the  emergency  use  of  the  pesticide 
on  a  food  or  feed  commodity  would 
result  in  pesticide  chemical  residues, 
EPA  establishes  a  time-limited  tolerance 
meeting  the  "reasonable  certainty  of  no 
harm  standard"  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA). 

In  this  document:  EPA  identifies  the 
State  or  Federal  agency  granted  the 
exemption  or  denial,  the  type  of 
exemption,  the  pesticide  authorized  and 
the  pests,  the  crop  or  use  for  which 
authorized,  number  of  acres  (if 
applicable),  and  the  duration  of  the 
exemption.  EPA  also  gives  the  Federal 
Register  citation  for  the  time-limited 
tolerance,  if  any 

III.  Emergency  Exemptions  and  Denials 

A.  U.  S.  States  and  Territories 

Alabama 

Department  of  Agriculture  and 
Industries 

Specific:  EPA  authorized  the  use  of 
norflurazon  on  bermudagrass  to  control 
annual  grassy  weeds:  March  6,  2001  to 
luly  31,  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  April  18,  2001  to 
Februar\  1.  2002,  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
azoxvstrobin  on  watercress  to  control 
cercospora  leaf  spot  disease;  April  26, 
2001  to  .\pnl  26,  2002.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  fiudioxonil 
on  peaches  to  control  brown  rot;  August 
24,  2001  to  September  30,  2001. 
Contact;  (Andrew  Ertman) 

Arizona 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
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mites  and  small  hive  beetles;  Februarv 
2,  2001  to  February  1.  2002.  Contact: " 
(Barbara  Madden) 

EPA  authorized  the  use  of  buprofezin 
on  cotton  to  control  silverleaf  whiteflies; 
lune  20,  2001  to  September  30,  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
metolarhlor  on  spinach  to  control 
weeds:  August  24.  2001  to  May  15. 
2002.  Contact:  (Andrew  Ertman) 

Arkansa.s 

State  Plant  Board 

Crisis:  On  May  11,  2001.  for  the  use  of 
tebufennzide  on  pastures  and  hay  fields 
to  control  armyworms.  This  program  is 
•>xpef:ted  to  end  on  November  30.  2001. 
Contact:  (Barbara  Madden) 

On  August  16.  2001,  for  the  use  of 
metho.xyfenozide  on  soybeans  to  control 
saltmarsh  caterpillars  This  program 
ended  on  September  30,  2001.  Contact: 
(Barbara  Madden) 

Quarantinp.  EP.-\  authorized  the  use  of 
paraformaldehyde  in  poultry  health 
facilities  to  control  disease  causing 
organisms;  lune  15.  2001  to  June  15, 
2004  Contact:  (Libby  Pemberton) 
Specific:  EPA  authorized  the  use  of 
imazapic  plus  2,4-D  on  bermudagrass 
pastures  and  hayfields  to  control  grassy 
weeds.  March  2.  2001  to  May  30,  2001. 
Contact.  (Beth  Edwards) 

EP.A  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  March  21,  2001  to 
Ffbruarv  1,  2002  Contact:  (Barbara 
Madden; 

EP.^  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anfhracnose:  April  4.  2001  to  December 
31,  2001    Contact  (Lihbv  Pemberton) 

EP.A  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broadleaf 
weeds:  April  10.  2001  to  September  15, 
2001    Contact:  {Sha)a  Brothers) 

EP.\  authorized  the  use  of 
fenoxaprop-p-ethyl  and  its  safener  AE 
Fl  22006  on  rice  to  control  barnyard 
grass;  Mav  1.  2001  to  lulv  31.  2001. 
Contact:  (Andrt'vv  Ertman) 

EP.\  authorized  the  use  of  diuron  and 
Its  metabolites  convertible  to  3,4- 
dichloroaniline  on  catfish  ponds  to 
c(mtrol  blue-green  algae;  June  1.  2001  to 
September  30.  2001.  Contact:  (Shaja  R. 
Brothers) 

EPA  authorized  the  u.se  r)f  carbofuran 
on  cotton  to  control  cotton  aphids;  June 
1.  2001  to  September  30,  2001.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
tf'bufenozide  on  pasture  and  rangeland 
to  control  armyworms;  June  26,  2001  to 
.November  30.  2001.  Contact;  (Barbara 
Madden] 

EP.A  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 


armyworm  and  tobacco  budworm;  June 
26,  2001  to  September  30,  2001, 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
methoKyfenozide  on  soybeans  to  control 
saltmarsh  caterpillars;  September  27, 
2001  to  September  30,  2001.  Contact: 
(Barbara  Madden) 

California 

Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 

Crisis:  On  January  22,  2001 ,  for  the  use 
of  carboxin  on  onion  seed  to  control 
onion  smut.  This  program  ended  on 
Januarv'  23.  2001.  Contact:  (Dan 
Rosenblatt) 

Specific:  EPA  authorized  the  use  of 
avermectin  on  avocado  to  control  thrips; 
November  9,  2000  to  November  9,  2001. 
Contact;  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  avermectin 
on  spinach  to  control  leafminers; 
December  27,  2000  to  October  31,  2001. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  carboxin  on 
onion  eeed  to  control  onion  smut; 
January  17,  2001  to  May  31,  2001, 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  maneb  on 
walnuts  to  control  walnut  bacterial 
blight;  Februarv  1.  2001  to  December  15, 
2001.  Contact:  "(Libby  Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  7,  2001  to 
February  1.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
imidacloprid  on  citrus  to  control  the 
glassy-winged  sharpshooter;  March  1. 
2001  to  December  31,  2001.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
weeds;  March  1,  2001  to  July  31.  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
hexythiazox  on  dates  to  control  banks 
grass  mites:  March  14.  2001  to  June  30, 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
tebufeoozide  on  grapes  to  control  grape 
leafroller  and  omnivorous  leafroller; 
April  1.  2001  to  September  1,  2001. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  fludioxonil 
on  stone  fruit  to  control  brown  rot.  gray 
mold  rot,  and  rhizopus  rot;  April  20, 
2001  to  November  1,  2001.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  avermectin 
on  basil  to  control  leafminers;  Mav  9, 
2001  to  October  30,  2001,  Contact':  (Beth 
Edwards) 

EPA  authorized  the  use  of  buprofezin 
on  cotton  to  control  silverleaf  whitefiies; 
June  15,  2001  to  October  15,  2001. 
Contact:  (Andrew  Ertman) 


EPA  authorized  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  (including  greenhouse  grown 
transplants  for  field  production)  to 
control  late  blight:  luly  17.  2001  to  July 
17,  2002.  Contact,  (Libby  Pemberton) 

EP.A  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphid;  Julv  20,  2001 
to  October  15.  2001.  Contact:  (Barbara 
Madden) 

EP.A  authorized  the  use  of  fludioxonil 
on  pomegranates  to  control  grav  mold: 
July  26.  2001  to  November  1.  2001, 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  spinosad 
un  sugar  beets  to  c;ontrol  armvworms; 
August  7.  2001  to  August  7,  2002. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
myclobutanil  on  peppers  to  control 
powdery  mildew;  .August  18.  2001  to 
August  17.  2002,  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
myclobutanil  on  artichokes  to  control 
powdery  mildew;  September  1,  2001  to 
August  31,  2002,  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  paraquat  on 
artichokes  to  control  weeds;  September 

I,  2001  to  August  31,  2002,  Contact: 
(Libby  Pemberton  i 

EP.A  authorized  the  use  of 
imidacloprid  on  stnne  fruit  to  control 
the  glassy-winged  sharpshooter; 
September  5,  2001  to  June  22.  2002, 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  almonds  to  control  the 
glassy-winged  sharpshooter;  September 
5,  2001  to  June  22.  2002.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
the  glassy-winged  sharpshooter; 
September  5.  2001  to  June  22.  2002. 
Contact;  (.\ndrew  Ertman) 

EPA  authorized  the  use  of  fenhexamid 
on  pears  to  control  grav  mold; 
September  7.  2001  to  October  31.  2001. 
Contact:  (Dan  Rosenblatt) 

EP.A  authorized  the  use  of 
imidacloprid  on  table  beets  to  control 
aphids;  September  12.  2001  to 
September  11.  2002  Contact:  {.Andrew 
Ertman) 

Colorado 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  the  corn  flea  beetle;  December 

II.  2000  to  December  10.  2001.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
difenoconazole  on  sweet  corn  seed  to 
control  fungal  pathogens;  Januarv  31. 
2001  to  January  30.  2002.  Contact: 
(Andrea  Conrath) 
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EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  February  7.  2001  to 
February  1.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds:  March  6.  2001  to  September  30, 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
broadleaf  weeds:  March  16,  2001  to  July 
1 .  2001 ,  Contact;  (Beth  Edwards) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control  the 
Russian  wheat  aphid;  April  15,  2001  to 
lulv  15.  2001,  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
dimethenamid  on  sugar  beets  to  control 
weeds;  April  30,  2001  to  July  10,  2001. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
tebuconazole  on  sanflowers  to  control 
rust:  May  9.  2001  to  August  25,  2001. 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  weeds;  June  1, 
2001  to  July  15,  2001.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
tetraconazole  on  sugar  beets  to  control 
cercospora  leafspot  {Cercospora 
Beticola):  June  15,  2001  to  September 
30,  2001.  Contact;  (Barbara  Madden) 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  July  1,  2001  to  August  31,  2001. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazapic- 
amraonium  on  pasture  and  rangeland 
(including  land  in  the  Conscr\ation 
Reser\e  Program)  to  control  leafy 
spurge;  August  1,  2001  to  December  31, 
2001.  Contact:  (Libby  Pemberton) 

Connecticut 

Department  of  Environmental  Protection 

Crisis:  On  July  13,  2001.  for  the  use  of 
tebufenozide  on  pasture  to  control 
arm\\vorms  This  program  ended  on 
October  31.  2001,  Contact:  (Barbara 
Madden) 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hi\e  beetles;  February' 
2.  2001  to  February  1.  2002.  Contact;  ' 
(Barbara  Madden) 

EPA  authorized  the  use  of 
imidacloprid  on  strawberries  to  control 
root  feeding  beetles;  July  1.  2001  to 
August  7,  2001,  Contact:  (.Andrew 
Ertman) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  to  control 
armvworms;  August  6.  2001  to  October 
31.  2001,  Contact:  (Barbara  Madden) 

Delaware 

Department  of  Agriculture 


Specific:  EPA  authorized  the  use  of 
cblorpropham  on  spinach  to  control 
chickweed:  March  2.  2001  to  April  30. 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  terbacil  on 
watermelons  to  control  broadleaf  weeds; 
March  8.  2001  to  June  15,  2001.  Contact: 
(Beth  Edwards) 

EPA  authorized  the  use  of  fomesafen 
on  snap  bean  to  control  weeds:  March 
15.  2001  to  October  10,  2001.  Contact: 
(Shaja  R.  Brothers) 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids:  April  1.  2001  to  October  15. 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
dimethomorph  on  squash,  cantaloupes, 
watermelons,  and  cucumbers  to  control 
Phytophthora  blight:  April  27.  2001  to 
September  30,  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  April  30.  2001  to 
February  1.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  clopyralid 
on  peaches  and  nectarines  to  control 
weeds  that  serve  as  alternate  hosts  for 
plum  pox  virus  or  are  refugia  for  the 
green  peach  aphid,  the  vector  of  this 
virus;  May  17.  2001  to  December  1. 
2001.  Contact;  (Barbara  Madden) 

EPA  authorized  the  use  of 
propyzamide  on  cranberries  to  control 
dodder:  June  29.  2001  to  December  15, 
2001.  Contact:  (Andrew  Ertman) 

Florida 

Department  of  Agriculture  and 

Consumer  Services 

Crisis:  On  June  14.  2001.  for  the  use  of 
azoxystrobin  on  lychee  to  control 
anthracnose.  This  program  is  expected 
to  end  on  May  1,  2002.  Contact:  (Libby 
Pemberton) 

Specific:  EPA  authorized  the  use  of 
imidacloprid  in  legume  vegetables  to 
control  whiteflies;  November  17.  2000 
to  November  16,  2001.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  January  19.  2001  to 
January  18.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
pvTiproxyfen  in  legume  \  egetables. 
except  soybeans  to  control  whiteflies: 
February  4.  2001  to  Februarv  4.  2002, 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  bifenthrirl 
on  citrus  to  control  diaprepes  root 
weevil:  March  2.  2001  to  March  2.  2002, 
Contact:  (Shaja  Brothers) 

EP.A  authorized  the  use  of 
fenbucnnazole  on  grapefruit  to  control 
greasy  spot  disease:  May  4,  2001  to 


November  11.  2001.  Contact:  (Shaja 
Brothers) 

EPA  authorized  the  use  of  buprofezin 
on  tomatoes  to  control  Silverleaf 
whiteflies:  June  1.  2001  to  June  1.  2002. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose;  September  11,  2001  to  May 
31,  2002.  Contact:  (Libby  Pemberton) 

Georgia 

Department  of  Agriculture 

Specific  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berrv  disease;  December  15. 
2000  to  July  i.  2001.  Contact:  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of  diuron  in 
catfish  ponds  to  control  blue-green 
algae;  December  26.  2000  to  November 
30.  2001.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  January  19.  2001  to 
January  18.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  norfiurazon 
on  bermudagrass  to  control  annual 
grassy  weeds;  March  6.  2001  to  July  1. 
2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  fiudioxonil 
on  peaches  and  nectarines  to  control 
brown  rot;  April  20.  2001  to  September 
1.  2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
azoxystrobin  on  brassica  leafy 
vegetables  to  control  cercospora  leaf 
spot  disease:  August  27.  2001  to 
December  27.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
pyriproxyfen  on  succulent  beans  to 
control  silverleaf  whiteflies;  August  30. 
2001  to  October  31.  2001.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose;  September  5.  2001  to  June 
30  2002  Contact:  (Libby  Pemberton) 

Hawaii 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
sodium  2-(3-chlorophenoxy)  propionate 
(cloprop)  on  pineapple  for  fruit 
enlargement  on  the  Island  of  Oahu: 
April  18.  2001  to  April  18.  2002. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
hydramethylnon  on  pineapples  to 
control  big-headed  and  Argentine  ants: 
May  15.  2001  to  May  15,  2002,  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  caffeine 
{1,3,7-tnmethvlxanthine)  on  floriculture 
and  nurser\  crops,  outdoor  ornamental 
plants  in  residential  areas,  parks,  hotels 
and  resorts,  and  forest  habitats  to 


S7090 


I 

Federal  Register / Vol.  66.  No.  220 /Wednesday,  November  1-4,  2001 /Notices 


control  tropical  frogs;  September  27. 
2001  to  September  27.  2002.  Contact: 
(Barbara  Madden) 

Idaho 

Department  of  Agriculture 

Crisis:  On  fune  1,  2001.  for  the  use  of 
azoxystrobin  on  chickpeas  to  control 
ascochyta  blight  This  program  ended 
on  August  31.  2001.  Contact;  (Libby 
Pemberton) 

Df^nial:  On  June  26.  2001.  EPA  denied 
the  use  of  triflumizole  on  sweet  cherries 
to  control  powdery  mildew.  This 
request  was  denied  because  the  claim  of 
resistance  to  registered  alternatives  was 
not  fully  substantiated.  Contact; 
(Andrew  Ertman). 

On  September  27,  2001,  EPA  denied 
the  use  of  azoxystrobin  on  chickpeas  to 
control  ascochyia  blight.  This  request 
was  denied  because  it  was  not 
demonstrated  that  an  urgent  and  non- 
routine  situation  exists  due  to  the 
presence  of  ascochyta  blight  in 
chickpeas.  Contact:  (Libby  Pemberton). 
Specific:  EP.-\  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redront  pigweed;  January  29, 
2001  to  December  31,  2001.  Contact'; 
(Libby  Pemberton) 

EPA  authorized  the  u.se  of 
oxytetracyhne  on  apples  to  control  fire 
blight;  January  31.  2001  to  August  31, 
2001,  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2,  2001  to 
February  1,  2002,  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
tebuconazole  and  myciobutanil  on  hops 
to  control  powdery  mildew;  April  15, 
2001  to  September  22.  2001.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of  imazamox 
on  canola  to  control  wild  mustard:  April 
16.  2001  to  lulv  1.5.  2001    Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  zinc 
phosphide  on  potatoes,  sugarbeets, 
wheat,  and  barley  to  control  meadow 
voles  and  field  mice;  April  27,  2001  to 
October  1,  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
halosulfurtm-methyl  on  asparagus  to 
control  nutsedge.  May  1.  2001  to  July 
31,  2001   Contact:  (Meredith  Laws)  ' 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control  Russian 
wheat  aphids  and  cereal  leaf  beetles; 
May  2,  2001  to  July  30.  2001.  Contact; 
(Andrew  Ertman) 

EPA  authorized  th<>  use  of  fluroxypyr 
on  field  corn  to  control  volunteer 
potatoes;  May  3.  2001  to  .August  1.  2001 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  fluroxypyr 
on  sweet  corn  to  control  volunteer 


potatoes;  May  3,  2001  to  August  1,  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
carfentrazone-ethyl  on  hops  to  control 
hop  sucker  growih  to  indirectly  control 
powdery  mildew;  May  10,  2001  to 
September  22,  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  Canada  thistle;  May 
11,  2001  to  July  31,  2001.  Contact; 
(Libby  Pemberton) 

EPA  authorized  the  use  of  cymoxanil 
on  hops  to  control  downy  mildew;  May 
24.  2001  to  September  15,  2001, 
Contact;  (Meredith  Laws) 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  and  dry  peas  grown 
for  seed  as  a  desiccant;  June  15,  2001  to 
November  30,  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  bifenazate 
on  hops  to  control  two-spotted  spider 
mites;  [une  22,  2001  to  September  15, 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
fenpyroximate  on  hops  to  control  two- 
spotted  spider  mites;  June  22,  2001  to 
September  15,  2001.  Contact;  (Beth 
Edwards) 

EPA  authorized  the  use  of  imazapic 
on  pasture  and  rangeland  (including 
land  in  the  Conservation  Reserve 
Program)  to  control  leafy  spurge;  July3, 
2001  to  luly  3,  2002.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
myciobutanil  on  sugar  beets  to  control 
powden-  mildew;  July  5,  2001  to 
September  15.  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of 
difenoGonazole  on  sweet  corn  seeds  to 
control  damping  off  and  die-back 
diseases  in  corn;  August  10.  2001  to 
September  1,  2002.  Contact;  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  12,  2001  to 
August  31.  2002.  Contact;  (Andrew 
Ertman) 

Illinois 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  March  9, 
2001  to  February  1.  2002.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of 
dimethomorph  on  squash,  cantaloupes, 
watermelons,  and  cucumbers  to  control 
phytophthora  capsici;  April  20,  2001  to 
November  1,  2001.  Contact:  (Libby 
Pemberton) 

Indiana 

Office  of  Indiana  State  Chemist 


Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  March  21. 
2001  to  February  1.  2002.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
nightshade;  May  3.  2001  to  July  1,  2002. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broadleaf 
weeds:  May  10,  2001  to  September  1, 
2001.  Contact;  (Shaja  Brothers) 

Iowa 

Department  of  Agriculture  and  Land 
Stewardship 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
7,  2001  to  February  1,  2002,  Contact: ' 
(Barbara  Madden) 

Kansas 

Department  of  Agriculture 

Crisis:  On  May  24.  2001,  for  the  use  of 
spinosad  on  alfalfa  to  control  beet 
armyworms.  This  program  ended  on 
October  10,  2001,  Contact:  (Andrew 
Ertman) 

Specific:  EPA  authorized  the  use  of 
metsulfuron-methyl  on  sorghum  to 
control  triazine-resistant  pigweed; 
January  12.  2001  to  August  15,  2001. 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  February  2.  2001  to 
February  1,  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
kochia;  March  15.  2001  to  June  15,  2001. 
Contact;  (Beth  Edwards) 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  beet  armvworms; 
May  24.  2001  to  October  10,  2001. 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  June  1.  2001  toAugust  15.  2001. 
Contact:  (Barbara  Madden) 

Kentucky 

Department  of  Agriculture 

Crisis:  On  May  24,  2001 ,  for  the  use  of 
tebufenozide  on  pastures  and  hay  fields 
to  control  armyworms.  This  program 
ended  on  June  7,  2001.  Contact;  (Barbara 
Madden) 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
2,  2001  to  February  1,  2002.  Contact: ' 
(Barbara  Madden) 

Louisiana 

Department  of  Agriculture  and  Forestry 

Crisis:  On  March  2,  2001 ,  for  the  use  of 
azoxystrobin  on  strawberries  to  control 
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anthracnose.  This  program  ended  on 
March.l7.  2001.  Contact;  (Libby 
Pemberton) 

On  May  19,  2001,  for  the  use  of 
fipronil  on  wood  structures  to  control 
Formosan  termites.  This  program  ended 
on  May  19.  2001.  Contact;  (Andrew 
Ertman) 

On  June  1 1 ,  2001 ,  for  the  use  of 
methoxyfenozide  on  field  com  to 
control  southwestern  com  borer.  This 
program  ended  on  June  27,  2001. 
Contact:  (Barbara  Madden) 
Denial:  On  April  3,  2001.  EPA  denied 
the  use  of  bispyribac-sodium  on  rice  to 
control  pereruiial  barnyardgrass  and 
resistant  barnyardgrass.  This  request 
was  denied  because  there  are  still  data 
that  need  to  be  evaluated  by  the  Agency 
for  this  new,  unregistered  chemical,  and 
EPA  is  not  able,  at  this  time,  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  human  health  effects 
which  may  result  if  use  of  this  pesticide 
use  was  to  occur,  nor  is  EPA  is  also 
unable  at  this  time  to  conclude  that  use 
of  this  product  will  not  result  in 
unacceptable  adverse  effects  to  the 
environment,  including  non-target 
organisms,  endangered  species,  and 
ground  water  resources.  Contact: 
(Andrew  Ertman). 

On  August  3,  2001 ,  EPA  denied  the 
use  of  flumioxazin  on  sugarcane  to 
control  red  morning  glory  species.  This 
request  was  denied  based  on  the  fact 
that  it  was  not  demonstrated  that  an 
urgent  and  non-routine  situation  exists 
due  to  the  presence  of  red  morning  glory- 
species.  Additionally,  the  economic 
data  were  not  sufficient  to  demonstrate 
that  significant  economic  losses  could 
be  expected.  Contact:  (Libby 
Pemberton). 

On  August  9,  2001,  EPA  denied  the 
use  of  flumioxazin  on  cotton  to  control 
pigweed  and  other  weeds.  This  request 
was  denied  based  on  the  fact  that  it  was 
not  demonstrated  that  an  urgent  and 
non-routine  situation  exists  due  to  the 
presence  of  pigweed  and  other  weeds  in 
cotton.  Contact:  (Libby  Pemberton). 
Specific.  EPA  authorized  the  use  of  3- 
chloro-4-methylbenzenamine 
hydrochloride  on  fallow  land  to  control 
various  birds;  February  15,  2001  to 
April  15,  2001.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  20.  2001  to 
Febmary  1,  2002,  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  imazapic 
plus  2.4-D  on  bermudagrass  pastures 
and  havfields  to  control  grassy  weeds; 
March  9,  2001  to  Mav  31.  2001.  Contact; 
(Beth  Edwards) 


EPA  authorized  the  use  of 
sulfentrazone  on  sugarcane  to  control 
morning  glory;  March  14,  2001  to 
December  3l'  2001   Contact:  (Beth 
Edwards) 

EPA  authorized  the  use  of 
fenoxaprop-p-ethyl  and  its  safener  AE 
Fl 22006  on  rice  to  control  sprangletop. 
March  15,  2001  to  June  30,  2001 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm  and  tobacco  budworm;  April 
13,  2001  to  September  31.  2001. 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  cotton  aphids;  June 
1.  2001  to  September  30,  2001.  Contact: 
(Barbara  Madden] 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  sugarcane  to  control 
sugarcane  borers;  June  15.  2001  to 
September  15.  2001.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  armyworms;  September  5,  2001 
to  October  31.  2001.  Contact:  (Andrew 
Ertman) 

Maine 

Department  of  Agriculture.  Food,  and 
Rural  Resources 

Specific:  EPA  authorized  the  use  of 
fomesafen  on  dry  beans  to  control 
various  broadleaf  weeds;  Ianuar\  26. 
2001  to  July  15,  2001.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  March  21.  2001  to 
February  1.  2002  Contact;  (Barbara 
Madden) 

Maryland 

Department  of  Agriculture 

Specific:  EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
weeds;  February  23.  2001  to  July  31, 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  March  2,  2001  to 
February  1,  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  terbacil  on 
watermelons  to  control  broadleaf  weeds; 
March  28.  2001  to  June  25.  2001. 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose;  April  12.  2001  to  October 
31.  2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids;  April  15.  2001  to  July  15.  2001 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broadleaf 


weeds;  May  15.  2001  to  September  15, 
2001   Contact:  (Shaia  Brothers) 

EPA  authonzed  the  use  of 
dimethomorph  on  squash,  cantaloupes, 
watermelons,  and  cucumbers  to  control 
phytophthora  blight;  June  20,  2001  to 
September  30.  2001   Contact:  (Libby 
Pemberton) 

EP.^  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  August  1.  2001  to  April  30.  2002. 
Contact:  (Andrew  Ertman i 

Massachusetts 

Massachusetts  Department  of  Food  and 
.Agriculture 

Cnsis:  On  July  10.  2001,  for  the  use  of 
imidacloprid  on  cranberries  to  control 
cranberry  weevils  This  program  ended 
on  October  1.  2001   Contact:  (Andrew 
Ertman) 

Specific:  EPA  authorized  the  use  of 
clopyralid  on  cranberries  to  control 
various  weeds;  February  23,  2001  to 
December  31.  2001   Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  spinosad 
on  cranberries  to  control  spargonothis 
fruit  worm;  February  23.  2001  to 
October  1,  2001   Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hivp  beetles;  March  2,  2001  to 
February  1.  2002.  Contact:  (Barbara 
Madden) 

EPA  authonzed  the  use  of 
propvzamide  on  cranberries  to  control 
dodder:  March  30,  2001  to  June  1,  2001 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  cranberries  to  control 
cranberry  weevils.  July  10,  2001  to 
October  1.  2001   Contact:  (Andrew 
Ertman) 

Michigan 

Michigan  Department  of  Agriculture 

Crisis:  On  May  25.  2001.  for  the  use  of 
tebuconazole  on  asparagus  to  control 
rust.  This  program  ended  on  November 
1,  2001   Contact:  (Barbara  Madden) 

On  Julv  19,  2001 ,  for  the  use  of 
imidacloprid  on  blueberries  to  control 
Japanese  beetle  grubs  and  adults  This 
program  ended  on  October  1,  2001, 
Contact:  (Andrew  Ertman) 
Specific:  EPA  authonzed  the  use  of 
clopyralid  on  cranberries  to  control 
various  broadleaf  weeds;  Marc^  14, 
2001  to  December  31.  2001   Contact: 
(Libby  Pemberton) 

EP.\  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  March  21,  2001  to 
Februar>  1,  2002  fontait  (Barbara 
Madden) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
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VAW  diithonzed  tht^  use  of 
oxytetracycline  on  apples  to  control  fire 
blight;  April  2.  2001.  2001  to  fune  30. 
2001.  Contact:  (Andrew  Ertman) 

EPA  authnrizcd  the  use  of 
liimethoniorph  on  squash,  cantaloupes, 
watermelons,  and  cucumbers  to  control 
Phytophthora  capsici;  April  20.  2001  to 
November  1.  2001.  Contact:  (Lihby 
Pemberton) 

EPA  authorized  the  usepf 
halosulfuron-methyl  on  asparagus  to 
control  nutsedge:  Mav  1.  2001  to  July 
15.  2001.  Contact:  (Meredith  Laws)  " 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broadleaf 
weeds:  May  5.  2001  to  August  30.  2001. 
Contact:  (Shaja  R.  Brothers) 

EPA  authorized  the  use  of  mancozeb 
on  ginseng  to  control  stem  and  leaf 
blight;  Mav  17.  2001  to  October  15. 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
tebuc(mazole  on  wheat  to  control 
fusarium  head  blight;  Mav  25,  2001  to 
June  30.  2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  broadleaf  weeds; 
June  i.  2001  to  August  15.  2001. 
Contact;  (Shaja  R.  Brothers) 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
lapanese  beetle  grubs  and  adults;  July 
19.  2001  to  October  1.  2001   Contact:' 
(Andrew  Ertman) 

Minnesota 

DepdPtinent  of  .Agriculture 

Speiitu  :  EPA  authorized  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  the  corn  flea  beetle;  December 
11,  2000  to  December  10,  2001.  Contact; 
(Andrew  Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  16,  2001  to 
February  1.  2002.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
kochia;  March  15.  2001  to  June  30,  2001. 
Contact:  (Beth  Edwards) 

KP.\  authorized  the  use  of  2,4-D  on 
I  iiltivated  wild  ric:e  to  control  water 
plantam;  March  15.  2001  to  July  31, 
2001.  Contact;  (Beth  Edwards)  ' 

EPA  authorized  the  use  of  clopyralid 
on  canold  to  control  Canada  thistle  and 
perennial  sowthistle;  April  3,  2001  to 
luly  31.  2001.  Contact:  (Libby 
Pemberton) 

EP.\  authorized  the  use  of 
'•thdlflurdlin  on  canola  to  control 
kochia;  April  13.  2001  to  December  31, 
2001   c:ontart:  (Barbara  Madden) 

El'A  authorized  the  use  of  imazamox 
III  drv  beans  to  control  weeds:  May  1, 


2001  tn  July  15.  2001.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
dimethenamid  on  sugar  beets  to  control 
waterhemp;  Mav  1.  2001  to  August  1, 
2001.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazamox 
on  imidazolinone-tolerant  canola  to 
controLwild  mustard;  May  1,  2001  to 
July  15,  2001.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  fomesafen 
in  dry  bean  to  control  weeds;  June  1, 
2001  to  August  15,  2001.  Contact:  (Shaja 
R.  Brothers) 

EPA  authorized  the  use  of 
propicqnazole  on  dry  beans  to  control 
rust:  June  15,  2001  to  August  31,  2001, 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
tetracoijazole  on  sugar  beets  to  control 
cercospltjra  leafspot:  June  15,  2001  to 
September  30,  2001.  Contact;  (Andrea 
ConratlJ) 

EPA  »uthorized  the  use  of  chlorine 
dioxidei  on  stored  potatoes  to  control 
late  blight;  September  12,  2001  to 
August  31,  2002.  Contact:  (Andrew 
Ertman) 

Mississippi 

Department  of  Agriculture  and 

Commep-ce 

Crisis:  On  May  9,  2001,  for  the  use  of 
tebufenozide  on  pasture  and  rangeland 
to  control  armyworms.  This  program 
ended  on  October  15,  2001.  Contact; 
(Barbara  Madden) 

On  June  26.  2001 ,  for  the  use  of 
methoxyfenozide  on  soybean  to  control 
saltmarsh  caterpillar.  This  program 
ended  on  September  30.  2001.  Contact: 
(Barbara  Madden) 

On  July  2,  2001,  for  the  use  of 
methoxyfenozide  on  field  corn  to 
control  Southwestern  corn  borer.  This 
program  ended  on  September  30.  2001. 
Contact:  (Barbara  Madden) 
Denial:  On  April  3,  2001,  EPA  denied 
the  use  bf  bispyribac-sodium  on  rice  to 
control  resistant  barnyardgrass. 
johnsongrass,  and  Northern  and  Indian 
Jointvetch.  This  request  was  denied 
because  there  are  both  registered 
alternatives  and  a  FIFRA  section  18 
chemical  that  control  all  three  weed 
species.  Furthermore,  there  are  still  data 
that  nead  to  be  evaluated  by  the  Agency 
for  this  new.  unregistered  chemical,  and 
EPA  is  not  able,  at  this  time,  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  human  health  effects 
which  may  result  if  use  of  this  pesticide 
use  was  to  occur,  nor  is  EPA  is  also 
unable  at  this  time  to  conclude  that  use 
of  this  product  will  not  result  in 
unacceptable  adverse  effects  to  the 
environment,  including  non-target 
organisms,  endangered  species,  and 


ground  water  resources.  Contact: 

(Andrew  Ertman). 

On  August  9.  2001,  EPA  denied  the 
use  of  flumioxazin  on  cotton  to  control 
pigweed  and  other  weeds.  This  request 
was  denied  based  on  the  fact  that  it  was 
not  demonstrated  that  an  urgent  and 
non-routine  situation  exists  due  to  the 
presence  of  pigweed  and  other  weeds  in 
cotton.  Contact:  (Libby  Pemberton). 
Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
2.  2001  to  February  1.  2002.  Contact;  ' 
(Barbara  Madden) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose;  March  1.  2001  to  October 
15.  2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  imazapic 
plus  2.4-D  on  bermudagrass  hay 
meadows  and  pastures  to  control 
vaseygrass;  March  1.  2001  to  Mav  31, 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  cotton  aphids; 
March  30.  2001  to  September  15,  2001. 
Clontact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
fenoxaprop-p-ethyl  and  its  safener  AE 
Fl2200(i  on  rice  to  control 
barnyardgrass  and  johnsongrass;  April 
1.  2001  to  luly  31.  2001.  Contact; 
(Andrew  Ertman) 

EPA  authorized  the  use  of  diuron  and 
its  metabolites  convertible  to  3.4- 
dichloroaniline  on  catfish  ponds  to 
control  blue-green  algae;  June  1.  2001  to 
November  30.  2001.  Contact;  (Shaja  R. 
Brothers) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  and  rangeland 
to  control  armyworms;  June  26.  2001  to 
October  15,  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of 
methoxyfenozide  on  field  corn  to 
control  Southwestern  corn  borer; 
September  27.  2001  to  September  30, 
2001,  Clontact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
methoxyfenozide  on  sovbean  to  control 
saltmarsh  caterpillars;  September  27, 
2001  to  September  30,  2001.  Contact: 
(Barbara  Madden) 

Missouri 

Department  of  Agriculture 

Crisis:  On  May  15.  2001.  for  the  use  of 
tebufenozide  on  pasture  and  rangeland 
to  control  armyworms.  This  program 
ended  on  October  15,  2001   Contact; 
(Barbara  Madden) 
Specific:  EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
broadleaf  weeds:  March  28,  2001  to  July 
31.  2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
fenoxaprop-p-ethyl  and  its  safener  AE 
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Fl  22006  on  rice  to  control 
barnvardgrass:  May  1,  2001  to  June  30, 
2001,  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  fomesafen 
on  snap  bean  to  control  weeds;  May  15, 
2001  to  September  10,  2001   Contact 
(Shaja  R.  Brothers) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  and  rangeland 
to  control  armyworms;  June  26,  2001  to 
October  15,  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of  carbofuranl 
on  cotton  to  control  aphid:  )uly  1.  2001 
to  September  30,  2001,  Contact:  (Barbara 
Madden) 

Montana 

Department  of  Agriculture 

Crisis:  On  .April  26.  2001,  for  the  use  of 
sulfentrazone  on  chickpeas  and  dried 
peas  to  control  wild  buckwheat.  This 
program  ended  on  lune  30,  2001. 
Contact:  (Meredith  Laws) 

On  June  22.  2001 .  for  the  use  of 
azoxystrobin  on  chickpeas  to  control 
ascochyta  blight  This  program  ended 
on  August  15.  2001,  Contact;  (Libby 
Pemberton) 

Denial:  On  September  27.  2001,  EPA 
denied  the  use  of  azoxystrobin  on 
chickpeas  to  control  ascochyta  blight. 
This  request  was  denied  because  it  was 
not  demonstrated  that  an  urgent  and 
non-routine  situation  exists  due  to  the 
presence  of  ascochyta  blight  in 
chickpeas.  Contact:  (Libby  Pemberton). 
Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
16,  2001  to  February  1,  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
kochia;  March  15.  2001  to  June  30.  2001, 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control 
cutworms;  March  20",  2001  to  July  1, 
2001.  Contact   (Andrew  Ertman) 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  Canada  thistle  and 
perennial  sowthistle:  April  3.  2001  to 
July  31.  2001   Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia;  April  13,  2001  to  December  31. 
2001,  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
sulfentrazone  on  chickpeas  and  dry  peas 
to  control  wild  buckwheat;  .April  26, 
2001  to  June  30.  2001   Contact: 
(Meredith  Laws) 

EPA  authorized  the  use  of 
dimethenamid  on  sugar  beets  k)  control 
hairy  nightshade  and  Redroot  pigweed: 
May  1.  2001  to  lulv  31.  2001   Contact: 
(Barbara  Madden) 


EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  May 

I.  2001  to  June  30,  2001.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  lambda- 
cyhalolhrin  on  barley  to  control  the 
Russian  wheat  aphid:  May  1.  2001  to 
July  30.  2001,  Contact:  (.Andrew  Ertman) 

EPA  authorized  the  use  of  imazamox 
on  canola  to  control  wild  mustard;  May 

II,  2001  to  July  15.  2001.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
tetraconazole  on  sugar  beets  to  control 
cercospora  leafspot  {Cercospora 
Beticola):  June  15,  2001  to  September 
30.  2001   Contact;  (Barbara  Madden) 

EPA  authorized  the  use  of  sethoxydim 
on  safflower  to  control  wild  oat;  June 
20.  2001  to  July  31,  2001,  Contact; 
(Libby  Pemberton) 

EP.A  authorized  the  use  of  paraquat 
dichlonde  on  green  and  dry  peas  grown 
for  seed  as  a  desiccant;  June  26.  2001  to 
November  30.  2001.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of  imazapic- 
aramonium  on  pasture/rangeland  to 
control  leafy  spurge;  August  1.  2001  to 
December  31,  2001.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  12.  2001  to 
August  31.  2002.  Contact:  (Andrew 
Ertman) 

Nebraska 

Department  of  Agriculture 

Crisis:  July  17.  2001.  for  the  use  of 
azoxystrobin  on  chickpeas  to  control 
ascochyta  blight.  This  program  ended 
on  August  1,  2001,  Contact:  (Libby 
Pemberton) 

On  .August  16.  2001.  for  the  use  of 
tebuconazoie  on  sunflowers  to  control 
rust.  This  program  ended  on  August  31. 
2001.  Contact:  (Barbara  Madden) 
Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  February 
16.  2001  to  February-  1.  2002,  Contact: 
(Barbara  Madden  i 

EP.\  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
broadleaf  weeds;  March  16.  2001  to  July 
1.  2001   Contact;  (Beth  Edwards) 

EP.A  authorized  the  use  of 
dimethenamid  on  sugar  beets  to  control 
weeds;  April  30.  2001  to  August  1.  2001 
Contact:  (Barbara  Maddeni 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species:  lune  1,  2001  to  July 
15,  2001   Contact:  (Barbara  Madden) 

EP.A  authorized  the  use  of 
metsulfuron-methyl  on  sorghum  to 
control  triazine-resistant  pigweed;  June 


15.  2001  to  July  31,  2001.  Contact; 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
tetraconazole  on  sugar  beets  to  control 
cercospora  leafspot  [Cercospora 
Beticola],  Julv  1.  2001  to  September  30. 
2001,  Contact:  (Barbara  Madden)  EPA 
authorized  the  use  of  propiconazole  on 
grain  sorghum  and  sorghum  planted  for 
seed  production  to  control  sorghum 
ergot;  July  1,  2001  to  August  31,  2001. 
Contact;  (Libby  Pemberton) 

EPA  authorized  the  use  of  imazapic 
on  pasture  and  rangeland  (including 
land  in  the  Conservation  Reserve 
Program)  to  control  leaK'  spurge;  August 
31,  2001  to  December  31,  2001,  Contact: 
(Libby  Pemberton) 

Nevada 

Department  of  Agriculture 

Crisis:  On  May  4,  2001,  for  the  use  of 
bromoxynil  on  timothy  to  control 
weeds.  This  program  ended  on  May  20. 
2001.  Contact:  (Barbara  Madden) 
Specific:  EPA  authorized  the  use  of 
chlorine  dioxide  on  stored  potatoes  to 
control  late  blight;  September  12,  2001 
to  August  31,  2002.  Contact;  (Andrew 
Ertman) 

New  Jersey 

Department  of  Environmental  Protection 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  April  9. 
2001  to  February  1.  2002,  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
blueberry  aphids;  April  10,  2001  to 
August  10,  2001,  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids;  April  20.  2001  to  November  30. 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  clopvTalid 
on  peaches  and  nectarines  to  control 
weeds  that  ser%'e  as  alternate  hosts  for 
plum  pox  virus  or  are  refugia  for  the 
green  peach  aphid,  the  vector  of  this 
virus:  May  1.  2001  to  December  1.  2001, 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  May  3.  2001  to  November  1, 
2001.  Contact:  (Andrew  Ertman) 

EP.A  authorized  the  use  of 
propyzamide  on  cranberries  to  control 
dodder;  May  9.  2001  to  December  15. 
2001,  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  clopyTalid 
on  cranberries  to  control  wild  bean;  May 
9.  2001.  to  December  1.  2001,  Contact; 
(Libby  Pemberton) 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
oriental  beetles;  Mav  15.  2001  to 
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SoptembtT  15,  2001    Contact:  (Andrew 
Ertmanl 

EF'A  authorized  the  use  of 
nu'tolachior  on  tomatoes  to  control 
yellow  nutsedgo  and  nightshade 
species;  May  16.  2001  to  December  1, 
2001   Contact:  (Andrew  Ertman) 

EPA  authorizi'd  tlie  use  of 
dimethomorph  on  squash,  cantaloupes. 
watermelons,  and  cucumbers  to  control 
phvtophthora  blight:  Mav  22.  2001  to 
October  :31.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  fludioxonil 
on  stone  fruit  to  control  brown  rot.  gray 
mold,  and  rhizopus  rot:  |une  6.  2001  to 
.September  30.  2001.  Contact:  (Andrew 
Ertman) 

New  Mexico 

Department  of  Agriculture 

Spfcific:  EPA  authorized  the  use  of 
propiconazole  on  grain  sorghum  and 
sorghum  planted  for  seed  production  to 
control  sorghum  ergot:  fune  1.  2001  to 
September  M).  JOOl   Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armvworm.  fun-'  1.  2001  to  October  30. 
2001    Contact:  iBeth  Edwards) 

EPA  authorized  the  use  of 
metsulfuron-mcthvl  on  sorghum  to 
control  triazine-resistant  pigweed:  June 
1.  2001  to  September  30.  2001.  Contact: 
(Andrew  Ertman) 

EPA  authorizfHl  the  use  of  spinosad 
on  peanuts  to  control  lepidopteran 
lar\ae.  lune  l.'j.  2001  to  October  JO. 
2001   Contact:  (Andrew  Ertman) 

EPA  authorized  the  u.se  of  spinosad 
on  alfalfa  to  control  beet  armyworms; 
lune  22.  2001  to  November  l'  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
mv(  lobufani!  on  peppers  to  control 
[jowderv  mildew.  July  15.  2001  to 
Odnber  15.  2001.  Contact:  (Barbara 
Madden) 

New  York 

Department  of  Environmental 

Conservation 

Specific:  EP.\  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  Februarv 
lb.  2001  to  Februarv  1.  2002.  Contact': 
(Barbara  Madden) 

EPA  authorized  the  use  nf 
dimethenamid  on  dr\-  bulb  onions  to 
i:ontrol  yellow  nutsedge  and  other 
broadleaf  weeds;  April  1.  2001  to  July 
.10.  2001.  Contact:  (Barbara  Madden)' 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids,  .April  20,  2001  to  October  15. 
2001   f;(mtact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
dimethomorph  on  squash,  cantaloupes. 


watermelons,  and  cucumbers  to  control 
phvtophthora  blight;  May  22,  2001  to 
October  31.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  fomesafen 
in  snap  bean  to  control  weeds;  June  1, 
2001  to  August  15,  2002.  Contact:  (Shaja 
R.  Brothers) 

EPA  authorized  the  use  of  fomesafen 
in  dry  bean  to  control  weeds;  June  1. 
200l'to  August  15.  2002.  Contact:  (Shaja 
R.  Brothers) 

North  Carolina 

Department  of  Agriculture 

Crisis:  On  May  3,  2001.  for  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose.  This  program  ended  on 
October  31.  2001.  Contact;  (Libby 
Pemberton) 

Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  Februan.' 
16.  2001  to  Februarv'  1,  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  fluazinam 
on  peanuts  to  control  sclerotinia  blight; 
May  17.  2001  to  October  1.  2001. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose;  June  7.  2001  to  October  15, 
2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  diuron  on 
catfish  ponds  to  control  blue-green 
algae;  August  7.  2001  to  November  30. 
2001.  Contact:  (Shaja  Brothers) 

North  Dakota 

Department  of  Agriculture 

Cr/s/s:April  24,  2001,  for  the  use  of 
sulfentrazone  on  chickpeas  and  dr>'  peas 
to  control  wild  buckwheat.  This 
program  ended  on  June  30,  2001. 
Contact:  (Meredith  Laws) 

June  19,  2001 .  for  the  use  of 
azoxystrobin  on  chickpeas  to  control 
Ascochyta  blight.  This  program  ended 
on  August  15,  2001.  Contact:  (Libby 
Pemberton) 

Denial:  On  September  27.  2001  EPA 
denied  the  use  of  azoxystrobin  on 
chickpeas  to  control  ascochyla  blight. 
This  request  was  denied  because  it  was 
not  demonstrated  that  an  urgent  and 
non-routine  situation  exists  due  to  the 
presence  of  ascochyta  blight  in 
chickpeas.  Contact:  (Libby  Pemberton). 
Specific:  EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
kochia;  March  15.  2001  to  June  30,  2001. 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  clopyralid 
on  flax  to  control  Canada  thistle  and 
perennial  sowthistle;  March  28,  2001  to 
July  31,  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 


small  hive  beetles;  April  9.  2001  to 
February  1.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia;  April  13.  2001  to  December  31, 
2001.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
sulfentrazone  on  chick  peas  and  dry 
peas  to  control  wild  buckwheat;  April 
24.  2001  to  lune  30.  2001.  Contact: 
(Meredith  Laws) 

EPA  authorized  the  use  of  imazamox 
on  imidazolinone-tolerant  canola  to 
control  wild  mustard:  Mav  1.  2001  to 
July  15.  2001.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various  night 
shade  species:  Mav  1.  2001  to  Julv  15. 
2001.  Contact:  (Barbara  Madden)" 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  Canada  thistle  and 
perennial  sowthistle;  May  1,  2001  to 
July  31.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  fomesafen 
in  dry  bean  to  control  weeds;  June  1. 
2001  to  August  15.  2002.  Contact:  (Shaja 
R.  Brothers) 

EPA  authorized  the  use  of 
tetraconazole  on  sugar  beets  to  control 
cercospora  leafspot;  June  15.  2001  to 
September  30.  2001.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust:  June  15.  2001  to  August  31.  2001. 
Contact;  (Barbara  Madden) 

EPA  authorized  the  use  of  sethoxvdim 
on  safflower  to  control  wild  oat;  June 
20.  2001  to  July  31.  2001.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of 
tebuconazole  on  sunflowers  to  control 
rust:  July  5.  2001  to  September  5.  2001. 
Contact:  (Andrea  Conrath) 

EP.A  authorized  the  use  of  paraquat 
dichloride  on  green  and  dr>-  peas  grown 
for  seed  as  a  desiccant;  July  11.  2001  to 
November  30.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  imazapic- 
amonium  on  pasture  and  rangeland 
(including  land  in  the  Conservation 
Reser\e  Program)  to  control  leafv 
spurge;  August  1.  2001  to  December  31. 
2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  12.  2001  to 
August  31.  2002.  Contact:  (Andrew 
Ertman) 

Ohio 

Department  of  Agriculture 

Denial:  On  August  22.  2001.  EPA  denied 
the  use  of  pendimethalin  on  green 
onions  to  control  common  purslane. 
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This  request  was  denied  because  the 
Agency  made  a  determination  that  is 
was  not  possible  to  refine  the  residential 
risk  assessment  so  that  a  safety  finding 
could  be  made  on  this  chemical  in  time 
to  meet  the  growers'  use  season. 
Contact:  (Dan  Rosenblatt) 
Specific:  EP.\  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hi\  e  beetles:  March  9. 
2001  to  February  1,  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
nightshade:  April  15.  2001  to  July  15. 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
sulfentrazone  on  strawberries  to  control 
common  groundsel;  June  20,  2001  to 
December  15.  2001.  Contact:  (Barbara 
Madden) 

Oklahoma 

Department  of  Agriculture 

Crisis:  On  April  20.  2001.  for  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose.  This  program  is  expected 
to  end  on  December  31.  2001   Contact: 
(Libby  Pemberton) 
Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  March  2. 
2001  to  February-  1.  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  fomesafen 
on  snap  bean  to  control  weeds;  March 

30.  2001  to  September  10.  2001. 
Contact:  (Shaja  R  Brothers) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
arm\'worm;  April  13.  2001  to  October 

31.  2001.  Contact:  (Beth  Edwards) 
EPA  authorized  the  use  of 

sulfentrazime  on  sunflowers  to  control 
broadleaf  weeds:  May  3.  2001  to  July  15, 
2001.  Contact;  (Beth  Edwards) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose:  May  9.  2001  to  December 
31.  2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
metsulfuron-methyl  on  sorghum  to 
control  weeds:  June  15.  2001  to  .August 
15.  2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  cotton  aphids:  July 
1 .  2001  to  October  31 .  2001   Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
tebufenozide  on  peanuts  to  control  beet 
armworm:  July  15.  2001  to  October  15. 
2001.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  bifenthnn 
on  peanuts  to  control  spider  mites;  July 
15.  2001  to  October  30.  2001   Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  fluazinam 
on  peanuts  to  control  Sclerotinia  blight; 
July  15.  2001  to  October  15.  2001. 
Contact:  (Barbara  Madden) 


EP.A  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  August  15.  2001  to  March  31, 
2001.  Contact:  (Andrew  Ertman) 

Oregon 

Department  of  Agriculture 

Denial:  On  Februar>-  1.  2001.  EPA 
denied  the  use  of  triflumizole  on 
hazelnut  to  control  Eastern  Filbert 
Blight  (EFB)  This  request  was  denied 
because  the  submission  did  not  meet  the 
criteria  for  an  urgent,  non-routine 
situation  based  on  the  availability  of  an 
effective  alternative,  tebuconazole. 
available  under  a  FIFR.-\  section  18 
exemption.  Contact:  (.Andrea  Conrath). 

On  .April  18.  2001 .  EP.A  denied  the 
use  of  folpet  on  hops  to  control  downy 
mildew.  This  request  was  denied 
because  the  submission  did  not  meet  the 
criteria  for  an  urgent,  non-routine 
situation  based  on  the  availability  of  an 
effective  alternative.  Contact:  (Libby 
Pemberton) 

On  June  26.  2001 .  EPA  denied  the  use 
of  triflumizole  on  sweet  cherries  to 
control  powdery  mildew  This  request 
was  denied  because  the  claim  of 
resistance  to  registered  alternatives  was 
not  fully  substantiated  Contact: 
(Andrew  Ertman). 
Specific:  EPA  authorized  the  use  of 
oxyfluorfen  on  strawberry  to  control 
broadleaf  weeds:  December  15.  2000  to 
January  31.  2001.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  clop\Talid 
on  cranberries  to  control  lotus.  Douglas 
aster,  and  clover:  January  1.  2001  to 
December  31.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed:  January  29. 
2001  to  December  31.  2001.  Contact: 
(Libby  Pemberton) 

EP.A  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2.  2001  to 
February  1.  2002  Contact:  (Barbara 
Madden) 

EP.A  authorized  the  use  of 
tebuconazole  on  hazelnuts  to  control 
EFB:  February  15.  2001  to  May  30.  2001. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  ethoprop 
on  bab\  and  idle  hops  to  control  garden 
svmphvlans:  Februar\  15.  2001  to  May 
31,  2001,  Contact:  (Libby  Pemberton) ' 

EPA  authorized  the  use  of 
oxvtetracycline  on  apples  to  control  fire 
blight:  March  15.  2001  to  August  1, 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  cymoxanil 
on  hops  to  control  downy  mildew: 
March  21.  2001  to  September  15.  2001. 
Contact;  (Libby  Pemberton)  

EPA  authorized  the  use  of 
tebuconazole  and  myclobutanil  on  hops 


to  control  powdery  mildew;  April  15, 
2001  to  September  22.  2001.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
halosulfuron-methyl  on  asparagus  to 
control  nutsedge;  May  1,  2001  to 
October  31.  2001.  Contact:  (Meredith 
Laws) 

EPA  authorized  the  use  of  fluroxypyr 
on  field  com  to  control  volunteer 
potatoes;  May  4.  2001  to  August  1.  2001. 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of  fluroxypyr 
on  sweet  com  to  control  volunteer 
potatoes;  May  4.  2001  to  August  1.  2001. 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of 
carfentrazone-ethyl  on  hops  to  control 
hop  sucker  growth  to  indirectly  control 
powdery  mildew:  May  10.  2001  to 
September  22.  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of  clopyTalid 
on  canola  to  control  Canada  thistle;  Mav 
-[I.  2001  to  Julv  31.  2001.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  imazamox 
on  canola  to  control  wild  mustard:  May 
11.  2001  to  July  15.  2001.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of  triazamate 
on  Christmas  trees  to  control  root  aphid: 
May  21,  2001  to  October  31,  2001. 
Contact:  (Steve  Schaible) 

EP.A  authorized  the  use  of  fludioxonil 
on  peaches  to  control  brown  rot,  gray 
mold  and  Rhizopus  rot:  June  6.  2001  to 
September  30.  2001.  Contact:  (Andrew 
Ertman) 

EP.A  authorized  the  use  of  paraquat 
dichloride  on  green  and  dry  peas  grown 
for  seed  as  a  desiccant;  June  15.  2001  to 
November  30.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  bifenazate 
on  pears  to  control  two-spotted  spider 
mites;  June  15.  2001  to  September  15, 
2001   Contact:  (Beth  Edwards) 

EP.A  authorized  the  use  of 
myclobutanil  on  sugar  beets  to  control 
powdery  mildew:  July  5.  2001  to 
September  15.  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of  ethoprop 
on  mint  to  control  garden  symphylans: 
July  17.  2001  to' September  15.  2001. 
Contact;  (Dan  Rosenblatt) 

EP.A  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight:  September  12.  2001  to 
August  31.  2002.  Contact:  1-Ajidrew 
Ertman) 

Pennsylvania 

Department  of  .Agriculture 

Specific:  EP.A  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  February 
7,  2001  to  February  1.  2002.  Contact: 
(Barbara  Madden) 
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t;PA  authorized  the  use  of 
iinidacloprid  on  stono  fruit  to  control 
dphids;  April  15,  2001  to  October  15. 
2001.  Contact:  (Andrew  Ertman) 

EP.-\  authorized  the  use  of 
iiietolac:hlor  on  spinach  to  control 
weeds;  April  20,  2001  to  August  30. 
2001   Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of  fomesafen 
on  snap  bean  to  control  weeds:  May  1. 
200 1  to  August  JO,  2001.  Contact:  (Shaja 
R  Brothers) 

EP.\  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
weeds;  May  1.  2001  t(j  June  30.  2001. 
Contact:  (.■\ndrew  Ertman) 

Rhode  Island 

Department  of  Environmental 
Management 

Specific:  EPA  authorized  the  use  of 
propyzamide  on  cranberries  to  control 
dodder:  March  30.  2001  to  June  1,  2001. 
C'ontact-  (Andrew  Ertman) 

South  Carolina 

C'lems(m  Iniversltv 

Specific:  EP.\  authorized  the  use  of 
coumaphos  in  beehive-,  to  control  varroa 
mites  and  small  hive  beetles:  Februar\' 
2,  2001  to  February  1,  2002.  Contact:  ' 
(Barbara  Madden) 

EPA  authorized  the  use  of 
azoxvstrobin  on  strawberries  to  control 
anthracnose;  March  14.  2001  to  lune  30. 

2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  fludioxonil 
on  peaches  and  nectarines  to  control 
brown  rot:  April  20.  2001  to  September 
1.5.  2001   Contact;  (Andrew  Ertman) 

South  Dakota 

Department  ot  .Agriculture 

Crisis:  On  .April  19.  2001 .  for  the  use  of 

sulfentrazone  on  chickpeas  and  dried 
peas  t(j  c;ontrol  kochia.  This  program 
ended  on  June  30.  2001.  Contact: 
(Meredith  Laws) 

On  April  20.  2001.  for  the  use  of 
pendimethalin  on  mint  to  control 
kot;hia  and  pigweed.  This  program  is 
expected  to  end  on  .April  20.  2002. 
Ciontact:  (Libbv  Pemberton) 
Specific:  EP.A  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  March  9. 
2001  to  February  1.  2002   C:onta(  t 
(Barbara  Madden) 

EP.\  authorized  the  use  of  imazapic- 
ammonium  on  pasture  and  rangeland 
(in(  luding  land  in  the  Conservation 
Reser\e  Program)  to  c:ontrol  leaf\ 
spurge:  March  15.  2001  to  March  15, 

2002.  Contact;  (Libby  Pemberton) 
EPA  authorized  the  use  of 

sulfentrazone  on  sunflowers  to  control 
kochia,  Marr:h  16.  2001  to  June  30.  2001. 
( Contact;  (Beth  Edwards) 

EPA  authorized  the  use  of 
sulfentrazone  on  chickpeas  and  dried 


peas  to  control  kochia;  April  19,  2001  to 
June  30,  2001.  Contact:  (Meredith  Laws) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed:  April  27, 
2001  to  April  27.  2002.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  to  control 
fusarium  head  blight;  June  12.  2001  to 
August  31.  2001.  Contact:  (Beth 
Edwards) 

EPA  authorized  the  use  of 
tebuconazole  on  barley  to  control 
fusarium  head  blight;  June  12.  2001  to 
August  31.  2001.  Contact;  (Beth 
Edwards) 

Tennessee 

Department  of  Agriculture 

Crisis:  On  September  13.  2000.  for  the 
use  of  imidacloprid  on  legume 
vegetables  to  control  whiteflies.  This 
program  ended  on  September  28.  2000. 
Contact:  (Andrea  Conrath) 
Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  Februarv' 
7.  2001  to  February  1,  2002.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of 
azoxystrobin  on  strawberries  to  control 
anthracnose;  March  20,  2001  to  October 
15,  2001.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  land  to  control 
armyworms;  March  30.  2001  to 
December  15.  2002.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of 
azoxystrobin  on  watercress  to  control 
cercospora  leaf  spot  disease;  April  15, 
2001  to  April  15.  2002.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
sulfentrazone  on  lima  bean  to  control 
hophornbeam  copperleaf;  April  16.  2001 
to  September  30,  2001.  Contact:  (Beth 
Edwards) 

EPA  authorized  the  use  of 
sulfentrazone  on  cowpea  to  control 
hophornbeam  copperleaf;  April  16.  2001 
to  September  30.  2001.  Contact:  (Beth 
Edwards) 

EPA  authorized  the  use  of  carbofuranl 
on  cotton  to  control  aphid;  July  1,  2001 
to  September  30.  2001.  Contact:  (Barbara 
Madden) 

Texas 

Department  of  Agriculture 

Crisis:  On  August  21.  2000.  for  the  use 
of  tebufenozide  on  legume  vegetables  to 
control  beet  armyworms.  This  program 
ended  on  September  5.  2000.  Contact; 
(Andrew  Ertman) 

On  August  21 ,  2000.  for  the  use  of 
tebufenozide  on  sunflowers  to  control 
beet  armyworms.  This  program  ended 


on  September  5.  2000.  Contact;  (Andrew 
Ertman) 

On  September  18.  2001.  for  the  use  of 
azoxystrobin  on  cabbage  to  control 
alternaria  leafspot  and  cercospora 
leafspot.  This  program  ended  on/is 
expected  to  end  on  September  18.  2002. 
Contact:  (Libby  Pemberton) 
Specific:  EPA  authorized  the  use  of 
imazapic  plus  2,4-D  on  bermudagrass 
hay  meadows  and  pastures  to  control 
grassy  weeds;  Januarv  8.  2001  to 
October  30.  2001   Contact:  (Beth 
Edwards) 

EPA  authorized  the  use  of 
metsulfuron-methvl  on  sorghum  to 
control  triazine-resistant  pigweed; 
Januar>-  12.  2001  to  August  1.  2001. 
Contact:  (.Andrew  Ertman) 

EP.A  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  Februarv  20.  2001  to 
February  1,  2002.  Contact:  (Barbara 
Madden) 

EP.A  authorized  the  use  of  carbofuran 
on  cotton  to  control  cotton  aphids; 
March  23.  2001  to  October  31.  2001. 
Contact:  (Barbara  Madden) 

EP.A  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
broadleaf  weeds;  March  28.  2001  to  June 
30,  2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm;  April  13,  2001  to  October  1, 
2001.  Contact:  (Beth  Edwards) 

EP.A  authorized  the  use  of  fluazinam 
on  peanuts  to  control  sclerotinia  blight; 
June  1,  2001  to  May  31,  2002  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  bifenazate 
on  greenhouse  grown  tomatoes  to 
control  spider  mites;  June  13,  2001  to 
June  12,  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  spinosad 
on  peanuts  to  control  lepidopteran 
larvae:  June  15.  2001  to  October  30, 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  beet  armvworms; 
June  22,  2001  to  November  1,  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  bifenthrin 
on  sorghum  grown  for  seed  to  control 
Banks  grass  mite;  .August  1,  2001  to 
August  1,  2002.  Contact;  (Shaja  R. 
Brothers) 

EPA  authorized  the  use  of 
fenbuconazole  on  grapefruit  to  control 
greasy  spot;  August  8.  2001  to  March  31. 
2002."  Contact;  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  12,  2001  to 
August  31,  2002.  Contact:  (Andrew 
Ertman) 

Utah 
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Department  of  Agriculture 

Denial:  On  June  26,  2001,  EPA  denied 
the  use  of  triflumizole  on  cherries  to 
control  powdery  mildew-.  This  request 
was  denied  because  the  claim  of 
resistance  to  registered  alternatives  was 
not  fully  substantiated.  Contact; 
(Andrew  Ertman). 

Quarantine:  EPA  authorized  the  use  of 
chlorine  dioxide  on  various  items/ 
surfaces  to  control  foot  and  mouth 
disease;  June  15.  2001  to  June  15,  2004. 
Contact:  (Beth  Edwards) 
Specific:  EP.A  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  Februarv 
16,  2001  to  February  1.  2002.  Contact'; 
(Barbara  Madden) 

EPA  aiithorized  the  use  of 
ox\ietracycline  on  apples  to  control  fire 
blight;  April  1,  2001  to  August  1.  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
myclobutanil  on  sugar  beets  to  control 
powder\  mildew;  May  21,  2001  to 
September  15.  2001.  Contact:  (Barbara 
Madden) 

Vermont 

Department  of  Agriculture 

Crisis:  On  July  11.  2001.  for  the  use  of 
tebufenozide  on  pasture  to  control 
armyworms.  This  program  ended  on 
October  31.  2001.  Contact:  (Barbara 
Madden) 

Specific:  EP.A  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  April  9, 
2001  to  February  1.  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  to  control 
armyworms;  luly  26,  2001  to  October 
31,  2001.  Contact;  (Barbara  Madden) 

Virginia 

Department  of  Agriculture  and 
Consumer  Services 

Specific:  EP.A  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  Februarv 
2.  2001  to  February  1.  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  February'  15.  2001  to  December 
31,  2001.  Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
nutsedge.  nightshade  and  annual 
grasses;  March  6,  2001  to  .August  1, 
2001.  Contact:  (.A.ndrew  Ertman) 

EPA  authorized  the  use  of  terbacil  on 
watermelons  to  control  broadleaf  weeds: 
March  28,  2001  to  July  10,  2001. 
Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids;  April  20,  2001  to  October  1, 
2001.  Contact:  (Andrew  Ertman) 


EPA  authorized  the  use  of  fomesafen 
on  snap  bean  to  control  weeds:  April  20, 
2001  to  September  20,  2001.  Contact: 
(Shaja  R.  Brothers) 

EPA  authorized  the  use  of  bifenazate 
on  greenhouse  grown  tomatoes  to 
control  spider  mites;  June  13,  2001  to 
June  12,  2002.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of  fluazinam 
on  peanuts  to  control  sclerotinia  blight; 
June  15,  2001  to  October  1 ,  2001. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
azoxystrobin  on  peppers  to  control 
anthracnose  fruit  rot:  June  26,  2001  to 
November  30,  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
tebufenozide  on  grape  to  control  grape 
berr\'  moth;  Julv  17,  2001  to  October  1, 
200i   Contact:  (Shaja  R,  Brothers) 

Washington 

Department  of  Agriculture 

Crisis:  On  June  1,  2001,  for  the  use  of 
azoxystrobin  on  chickpeas  to  control 
ascoch\ia  blight.  This  program  ended 
on  August  31,  2001.  Contact:  (Libby 
Pemberton) 

Denial:  On  lune  26.  2001.  EPA  denied 
the  use  of  triflumizole  on  sweet  cherries 
to  control  powderv'  mildew.  This 
request  was  denied  because  the  claim  of 
resistance  to  registered  alternatives  was 
not  fully  substantiated.  Contact; 
(Andrew  Ertman). 

On  September  27,  2001,  EPA  denied 
the  use  of  azoxystrobin  on  chickpeas  to 
control  ascoch\'ta  blight.  This  request 
was  denied  because  it  was  not 
demonstrated  that  an  urgent  and  non- 
routine  situation  exists  due  to  the 
presence  of  ascochyia  blight  in 
chickpeas.  Contact:  (Libby  Pemberton). 
Specific:  EPA  authorized  the  use  of 
oxyfluorfen  on  strawbern*'  to  control 
broadleaf  weeds;  December  15.  2000  to 
January  31.  2001.  Contact:  (Barbara 
Madden) 

EP.A  authorized  the  use  of  clopvTalid 
on  cranberries  to  control  lotus.  Douglas 
aster,  and  clover:  Januar>'  1.  2001  to 
December  31.  2001   Contact;  (Libby 
Pemberton) 

EP.A  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  January  29. 
2001  to  December  .Tl.  2001   Contact. 
(Libby  Pemberton) 

EP.A  authorized  the  use  of 
oxytetracycline  on  apples  to  control  fire 
blight:  Januar%-  31.  2001  to  .August  :=tl. 
2001   Contact;  I.Andrea  Conrath) 

EP.A  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  February*  2.  2001  to 
February-  1,  2002  Contact;  (Barbara 
Madden) 


EPA  authorized  the  use  of 
fenpropathrin  on  currants  to  control 
cane  borer  and  stem  girdler;  March  7. 
2001  to  June  14.  2001.  Contact;  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
tebuconazole  and  myclobutanil  on  hops 
to  control  powdery  mildew;  April  15. 
2001  to  September  22.  2001.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of 
halosulfuron-methyl  on  asparagus  to 
control  nutsedge;  May  1.  2001  to  Julv 
31,  2001.  Contact;  (Meredith  Laws)  ' 

EPA  authorized  the  use  of  fluroxvpyT 
on  field  com  to  control  volunteer 
potatoes;  May  4,  2001  to  August  1.  2001. 
Contact;  (Andrew  Ertman) 

EPA  authorized  the  use  of  fluroxypyr 
on  sweet  com  to  control  volunteer 
potatoes;  May  4.  2001  to  August  1,  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
carfentrazone-ethyl  on  hops  to  control 
hop  sucker  growth  to  indirectly  control 
powdery-  mildew;  May  10.  2001  to 
September  22.  2001.  Contact;  (Barbara 
Madden) 

EPA  authorized  the  use  of  clopyTalid 
on  canola  to  control  Canada  thistle;  May 
11,  2001  to  July  31.  2001.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  triazamate 
on  Christmas  trees  to  control  root  aphid; 
May  21,  2001  to  October  31.  2001. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  and  dry  peas  grown 
for  seed  as  a  desiccant:  June  15.  2001  to 
November  30.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  bifenazate 
on  pears  to  control  two-spotted  spider 
mites:  June  15.  2001  to  September  15. 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of  bifenazate 
on  hops  to  control  two-spotted  spider 
mites;  June  22.  2001  to  September  15. 
2001.  Contact:  (Beth  Edwards) 

EPA  authorized  the  use  of 
fenpyroximate  on  hops  to  control  two- 
spotted  spider  mites;  June  22.  2001  to 
September  15.  2001.  Contact:  (Beth 
Edwards) 

EPA  authorized  the  use  of  zinc 
phosphide  on  timothy  and  timothy/ 
alfalfa  and  timothy/ clover  mixtures 
produced  for  hay  and  timothy  produced 
for  seed  to  control  meadow  vole;  August 
30.  2001  to  May  1.  2002.  Contact:  (Libby 
Pemberton) 

EP.A  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight:  September  12.  2001  to 
.August  31.  2002.  Contact;  (Andrew 
Ertman) 

West  Virginia 

Department  of  Agriculture 


57098 


Federal  Register/ Vol.  66.  Kn.  220 /Wednesday,  November  14,  2001 /Notices 


Specific:  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  February 
16.  2001  to  February  1,  2002  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
imidacloprid  on  peaches  and  nectarines 
t(i  control  aphids:  April  1.  2001  to 
November  20.  2001   Ciontact:  (Andrew 
Ertman) 

EF'A  authorized  the  use  of 
azoxystrobin  on  watercress  to  control 
cercospora  leaf  spot  disease:  Mav  1, 
2001  to  May  1.  2002.  Contact:  (Libby 
Pemberton) 

Wisconsin 

Department  (if  Agriculture,  Trade,  and 
Consumer  Protection 

C>;s;s:  lune  \3.  2001.  for  the  use  of 
chlorothalnnil  on  ginseng  to  control  leaf 
and  stem  blight.  This  program  ended  on 
October  1,  2001   Contact:  (Dan 
Rosenblatt) 

Spf-cific:  EPA  authorized  the  use  of 
clopyralid  on  cranberries  to  control 
various  weeds:  lanuarv  18.  2001  to 
December  31.  2001.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  February  2,  2001  to 
February  1.  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds:  April  1.  2001  to  August  31.  2001. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
ijimethenamid  on  dry  bulb  onions  to 
control  yellow  nutsedge  and  other 
broadleaf  weeds:  April  1.  2001  to  Julv 
31.  2001.  Contact:  (Barbara  Madden)' 

EPA  authorized  the  use  of 
propiconazole  on  cranberries  to  control 
cottonball  disease:  April  15,  2001  to  Julv 
31 .  2001   Contact:  (Barbara  Madden) 

EP.-\  authorized  tht^  use  of 
dimethomorph  on  pumpkins  and 
cucumbers  to  control  phytophthora 
capsici;  April  20,  2001  to  October  1, 
2001    Contact:  (Libbv  Pemberton) 

EPA  authorized  the  use  of  imazamox 
on  dr\  beans  to  control  various 
nightshade  species  and  velvetleaf;  May 
1.  2001  to  lulv  31.  2001.  Contact: 
(Barbara  Madden: 

EVA  authorized  the  use  of  mancozeb 
on  ginseng  to  control  stem  and  leaf 
blight:  Mav  17,  2001  to  October  15, 
2001    Contact:  (Beth  Edwards) 

EP.\  authorized  the  use  of  fluroxypyr 
on  field  corn  to  control  volunteer 
potatoes;  June  7,  2001  to  |uly  15,  2001. 
Contact:  (Andrew  Ertman) 

EP.-\  authorize<i  the  use  of  fluroxypyr 
on  sweet  corn  to  control  volunteer 
potatoes;  )uly  27.  2001  to  August  15. 
2001.  Contact:  (Andrew  Ertman) 


EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  September  12,  2001  to 
August  31,  2002.  Contact:  (Andrew 
Ertman) 

Wyoming 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  March  2, 
2001  to  February  1,  2002.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
sulfentrazone  on  sulflowers  to  control 
broadleaf  weeds;  March  30,  2001  to  July 

I,  2001.  Contact:  (Beth  Edwards) 
EPA  authorized  the  use  of 

dimethenamid  on  sugar  beets  to  control 
hairy  nightshade  and  Redroot  pigweed; 
May  1,  2001  to  August  1,  2001.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control  Russian 
wheat  aphids;  May  2.  2001  to  July  31, 
2001.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various  night 
shade  species;  June  1,  2001  to  July  15, 
2001.  Contact:  (Barbara  Madden)' 

EPA  authorized  the  use  of 
tetracorazole  on  sugar  beets  to  control 
cercospora  leafspot  [Cercospora 
Beticolu];  June  15,  2001  to  September 
30,  2001.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazapic- 
amonium  on  pasture  and  rangeland 
(including  land  in  the  Conservation 
Reserve  Program)  to  control  leafy  spurge 
and  dalmation  toadflax;  August  1,  2001 
to  December  31,  2001.  Contact:  (Libby 
Pemberton) 

B  Fpciera]  Departments  and  Agencies 

Agriculture  Department 

Animal  and  Plant  Health  Inspector 

Service 

Quarantine:  EPA  authorized  the  use  of 
brodifacoum  and  bromethalin  on 
Palmyra  Atoll.  Line  Islands,  Pacific 
Ocean,  for  the  eradication  of  black  rats 
(Rattus  Rattus).  June  11.  2001  to  June 

II,  2004.  Contact:  (Barbara  Madden) 
EPA  authorized  the  use  of 

paraformaldehyde  in  animal 
laboratories  to  control  various  diseases; 
August  7.  2001  to  August  7,  2004. 
Contact:  (Libbv  Pemberton) 

Interior  Department 

Fish  and  Wildlife  Service 

Quarantine:  EPA  authorized  the  use  of 
brodifacoum  on  islands  of  the  Alaska 
Maritime  National  Wildlife  Refuge  with 
seabird  populations  that  do  not  have 
existing  exotic  rodent  populations  to 
control  Norway  rats  [Rattus  Norvegicus) 
and  house  mice  [Mas  Musculus) 
introduced  as  a  result  of  shipwrecks; 


March  23,  2001  to  March  23,  2004. 
Contact:  (Barbara  Madden) 

National  Park  Service 

Quarantine:  EPA  authorized  the  use  of 
brodifacoum  on  Anacapa  Island, 
Channel  Islands  National  Park  to 
eradicate  roof  rats  {Rattus  Rattus]. 
Norway  rats  [Rattus  .\or\'egicus).  and 
house  mice  [Mus  Musculus):  December 
12,  2000  to  December  12,  2003.  Contact: 
(Barbara  Madden) 

List  of  Subjects 

Environmental  protection.  Pesticides 

and  pest. 

UaU'd:  November  2,  2001. 

Peter  Caulkins. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs 

(FR  Doc.  01-28,526  Filed  n-13-fll;  8:45  am) 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00730A:  FRL-6811-3] 

Draft  Guidance  for  Pesticide 
Registrants  on  New  Labeling 
Statements  for  Spray  and  Dust  Drift 
Mitigation;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 


summary:  On  August  22,  2001,  the 

Agency  announced  the  availability  of, 
and  sought  public  comment  on,  the 
draft  PR  Notice  titled  'Spray  and  Dust 
Drift  Label  Statements  for  Pesticide 
Products."  In  response  to  a  request  from 
the  public,  EPA  is  extending  the 
comment  period  for  60  davs.  until 
January  19,  2002.  PR  Notices  are  issued 
by  the  Office  of  Pesticide  Programs 
(OPP)  to  inform  pesticide  registrants 
and  other  interested  persons  about 
important  policies,  procedures  and 
registration-related  derisions,  and  serve 
to  provide  guidance  to  pesticide 
registrants  and  OPP  personnel.  This 
particular  draft  PR  Notice  provides 
guidance  on  drift  label  statements  for 
pesticide  products  The  purpose  of  this   . 
new  labeling  is  to  provide  pesticide 
registrants  and  applicators  and  other 
individuals  responsible  for  p(!Stic:ide 
applications  with  improved  and  more 
consistent  product  label  statements  for 
controlling  pesticide  drift  from  spray 
and  dust  applications  in  order  to  be 
protective  of  human  health  and  the 
environment.  The  Agency  invites 
comments  on  any  aspect  of  the  draft  PR 
Notice  as  well  as  the  specific  issues 
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addressed  under  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-o6730A, 
must  be  received  on  or  before  January 
19.  2002. 

ADDRESSES:  Comments  mav  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1  C  of  the 
SUPPLEMENTARY  INFORMATION  of  the 
August  22.  2001  Federal  Register.  To 
ensure  proper  receipt  bv  EP.^.  it  is 
imperative  that  you  identif\-  docket 
control  number  OPP-00736A  in  the 
subject  line  on  the  first  page  of  your 
response, 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 

EUenberger.  Field  and  External  -Affairs 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460:  telephone 
number:  (703)  305-7099.  fax  number: 
(703)  305-6244:  and  e-mail  address: 
ellenberger.jay@epa.gov 

SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  It  may  be  of  particular 
interest.  howe\er.  to  those  persons  who 
hold  pesticide  registrations,  apply 
pesticides,  or  regulate  the  use  of 
pesticides  for  states,  territories,  or  tribes. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B  Haw  CJan  I  (jet  Additional 
Information.  Including  Copies  of  this 
Document? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  draft  PR  Notice  from  the  Office  of 
Pesticide  Programs'  Home  Page  at  http:/ 
/www.epa  gov/pesticides/.  You  can  also 
go  directly  to  the  listings  from  EPA 
Internet  Home  Page  at  http:; 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entrv  for  this  document  under 
the  "Federal  Register — Environmental 
Documents"  or  go  directly  to  the 
Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  copy  of  the 
draft  PR  Notice  is  also  available  at  http;/ 
/ww^v. epa.gov/opppmsdl  'PR — Notices/ 
prdraft-spraydriftSOl  .htm 


2.  Fax-on-demand  You  may  request  a 
faxed  copy  of  the  draft  PR  Notice  titled 
"Spray  and  Dust  Drift  Label  Statements 
for  Pesticide  Products"  b\  using  a 
faxphone  to  call  (202)  401-0527  and 
selecting  item  6142  You  may  also 
follow  the  automated  menu. 

3  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00730A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Highway. 
Arlington.  V'A.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703')  305-5805. 

II,  What  Action  is  EPA  Taking? 

In  the  Federal  Register  of  August  22. 
2001  (66  FR  44141)  (FRL-6792-4).  EPA 
announced  the  availability  of  a  draft  PR 
Notice  titled  "Spray  and  Dust  Drift 
Label  Statements  for  Pesticide 
Products."  The  Agency  provided  a  90- 
day  comment  period,  which  was 
scheduled  to  end  November  20,  2001. 
EPA  is  extending  the  comment  period 
for  the  draft  PR  Notice  for  an  additional 
60  days,  until  January  19,  2002. 

List  of  Subjects 
Environmental  protection,  pesticides. 
Dated:  November  5.  2001. 

Marcia  E.  Mulkey. 

Director,  Office  of  Pesticide  Programs. 

IFR  Dot    ni-28,i23  Filed  11-8-01;  3:21  pmj 

BILUNG  CODE  656&-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7103-1) 

Notice  of  Availability  for  Public  Review 
and  Comment  of  EPA  Staff  White 
Paper  That  Explores  a  Number  of 
Options  for  Addressing  Boutique  Fuels 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  President's  National 

Energy  Policy  issued  on  May  17,  2001, 

directed  EPA  to  *    *    *  study 

opportunities  to  maintain  or  improve 

the  environmental  benefits  of  state  and 

local  "boutique"  clean  fuel  programs 

while  exploring  ways  to  increase  the 

flexibility  of  the  fuels  distribution 

infrastructure,  improve  fungibility.  and 

provide  added  gasoline  market  liquidity 
*   *   * 

In  response  to  this  directive.  EPA 
prepared  a  report  that  discusses  the 
actions  that  EPA  will  take  in  the  near 
term  to  ensure  a  smoother  transition 
from  winter  to  summer  grade 
reformulated  gasoline  (RFC).  That 
report,  entitled:  "Study  of  Boutique 
Fuels  and  Issues  Relating  to  Transition 
from  Winter  to  Summer  Gasoline"  has 
been  sent  to  the  President  and  has  been 
made  publicly  available,  as  noted 
below. 

In  addition,  EPA  staff  also  prepared  a 
White  Paper  that  addresses  boutique 
fuels  in  the  longer  term.  This  White 
Paper,  for  which  today  EPA  is 
announcing  its  availability,  explores  a 
number  of  options  that  could  reduce  the 
total  number  of  fuels  and  lays  the 
groundwork  for  further  study.  The  Staff 
White  Paper  is  entitled:  "Study  of 
L'nique  Gasoline  Fuel  Blends 
("Boutique  Fuels ").  Effects  on  Fuel 
Supply  and  Distribution  and  Potential 
Improvements.  ' 

EPA  is  publishing  this  notice  of 
availability  of  and  requesting  public 
review  and  comment  on  the  Staff  White 
Paper.  The  public  comment  period  will 
end  December  31,  2001.  The  Staff  White 
Paper,  as  well  as  the  Study  of  Boutique 
Fuels  and  Issues  Relating  to  Transition 
from  Winter  to  Summer  Gasoline,  are 
both  available  in  the  public  docket  A- 
2001-20.  The  docket  is  located  at  U.S. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Room  1500.  Washington,  DC 
20460.  The  telephone  number  of  the 
docket  office  is  (202)  260-7548. 

Both  documents  are  also  available  on 
EPA's  web  site  at  http:/h\-wiv  ppa  gov/ 
otaq/ fuels. htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Macdliisier.  Office  ui  .\\x  Quality  and 
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Transportation,  (734)  214-4131.  or  by  e- 
m.^ll  dt  maraUister.julia@epa.gov. 

iJalt'ii    Novcnihcr  7,  2001. 
|(>fTrey  R.  Holmstead, 
\^sistant  Administrator,  Office  of  Air  and 
Radiation. 

IFR  D(k:.  01-28522  Filed  11-13-01:  8:45  ami 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237:  DA  01-2593] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  November  8.  2001.  the 
Commission  released  a  public  notice 
innnuncing  tho  November  27-28.  2001 
in«H>tinij  dnd  agenda  of  the  North 
.Nmcnian  Numbering  Council  (NANC). 
The  intended  effec:t  of  this  action  is  to 
make  the  pubH(  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debiirah  Blue.  Spetidl  .\ssi^tant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-2320  or  dblup'&fcr.gov.  The 
address  is:  Network  Services  Division. 
Common  Carri^T  Bureau.  Federal 
Communications  (Commission,  The 
Portal-  II.  44.'i  12th  .Street,  SVV.  Suite 
bA207.  Washington.  DC  20,t54.  The  fax 
number  is:  (202)  418-234,5  The  TTY 
number  is:  (202)  418-04H4 
SUPPLEMENTARY  INFORMATION:  Released: 
November  8.  2(101 

The  North  .American  Numbering 
(iouncil  (.N'A.NC;)  has  scheduled  a 
meeting  to  be  held  Tuesday.  November 
27.  2001.  from  8:30  am   until  ^  p.m  . 
and  on  Wednesday.  .November  28,  2001, 
from  8:30  a.m..  until  12  noon  (if 
required).  The  meeting  will  be  held  at 
the  Federal  Communications 
CCommission.  Portals  II.  44,5  12th  Street. 
SW,  Room  TW-<:305.  Washington.  DC. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  members  of  th'> 
general  public.  The  FCC:  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public:  mav  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  .N.ANC  will  be 
permitted  to  the  e.xtent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  bv  anv  one  partv  or 
entity,  and  requests  to  make  an  oral 


statemfflit  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  N'.\NC 
should  be  sent  to  D^'horah  Blue  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda 

1.  Announcements  and  Recent  News 

2.  Approve  Minutes 

—Meeting  of  October  16-17,  2001 

3.  Report  of  North  American 
Numbering  Plan  Administrator 
(NANPA) 

4.  Report  of  NANPA  Oversight 
Working  Group 

5.  Report  of  National  Thousands- 
Block  Pooling  Administrator 

6.  Report  of  NANP  Expansiony 
Optimization  IMG 

7.  Status  of  Industry  Numbering 
Committee  activities 

8.  Report  of  the  Local  Number 
Portability  Administration  (LNPA) 
Working  Group 

— Wireless  Number  Portability 
Operations  (WNPO)  Subcommittee 

9.  Report  of  NAPM  LLC 

10.  Report  from  NBANC 

11.  Report  of  Cost  Recovery  Working 
Group 

12.  Steering  Committee 
— Table  of  NANC  Projects 

13.  Report  of  Steering  Committee 

14.  Action  Items 

15.  Public  Participation  (5  minutes 
each) 

16.  Other  Business 

Wednesday.  November  28,  2001  (if 
required) 

17.  Complete  any  unfinished  Agenda 
Items 

18.  Other  Business 

Federal  Gommunications  Commission. 
Diane  Ciriffin  Flarmon, 

Acting  Cliit^f.  .\ft\\url(  Services  Division. 

Common  Carrier  Bureau. 

IFR  Do(  .  01-284-12  Filed  11-13-01:  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 
Meeting;  Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Foderal  Reserve 
System. 

TIME  AND  DATE:  11  a.m.,  Monday, 

No\<>nib.>r  14,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reser\e  Board  Building.  20th  and  C 
Streets,  NW,,  Washington,  DC  20551, 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  [appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
S\,  stem  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith.  Assistant  to  the 
Board:  202-452-3204. 

SUPPLEMENTARY  INFORMATION:  Y(3U  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applicaticms 
scheduled  for  the  meeting:  or  vou  may 
contact  the  Board's  Web  site  at  bttp:/'/ 
iv\\-i\.  fed  era  Irespne.gov  for  an  electronic 
announcement  that  not  onlv  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Drftpfi:  \()\eniher  <1,  2001. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(PR  Dot ,  01-2Hfi()0  Filed  11-9-01:  11:33  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clavton  Act.  15 
use.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  .\ntitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Trans  # 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/01/2001 


20012387 
20012442 

20012444 

20012445 

20012449 

20012450 

20012461 

20012303 
20012304 
20012419 
20012452 

20012405 

20012406 

20012447 
20012465 
20012470 

20012472 
20012483 

20012404 
20020003 


Fortis  (B)  Protective  Life  Corporatior  

Adventisi      Heartli      System      Sunbelt     PorteCare  Adventist  Heattti  System 

Healthcare  Corporation  [ 

Constellation  Brands,  Inc  


BRL  Hardy  Ltd     

Constellation  Brands  Inc    . 

BRL  Hardy  Ltd    

Hewlett-Packard  Company 


Derek  Benham  

Derek  Benham  

Courtney  Benham 
Counney  Benham 
Indigo  N.V  


P'Otective  Lrfe  Insurance  Company 
PoneCare  Advenrisi  Health  System 

Codera  Production  Group   LLC 
CoOera  Wine  Group   inc 
Coderal  Production  Group   LlC 
Coderal  Wine  Group   inc 
Codera  Production  Group   LlC 
Codera  Wine  Group   inc 
Codera  Production  Group   LLC 
Codera  Wine  Group  inc 
Indigo  N  V. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/04/2001 


Tnnity  Industnes.  Inc   

Thrall  Car  Management  Company.  Inc 

Capital  One  Financial  Corporation  

1  NTELOS  Inc  


Thrall  Car  Management  Company 

Tnnity  industnes,  Inc  

PeopleFirst  Inc    

Conesoga  Enterpnses.  Inc  


Inc 


Thrall  Car  Manufactunng  Cornpany 
Tnnity  Industries    inc 
PeopleFirst  Inc 
Conestoga  Enterpnses.  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/05/2001 


American  Water  Works  Company   inc 
American  Water  Works  Company   Inc 


Enron  Corp    

Martin  Water  Trust 


Joseph  Lmie)Ohn  &  Levy  Fund  III.  L.P   ..     LaQumta  Properties   inc 

Warburg  Pincus  Private  Equity  VIII  L.P       MSN  Holdings   Inc        

GS  Capital  Partners  2000.  L  P    Apple  Amencan  Midwest.  Inc. 


Azunx  industries  Corp 

Azunx  North  Amenca  Cot 

Azunx  Industnes  Corp 

Azunx  North  America  Corp 

Meditrust  Healthcare  Corporation 

MSN  Holdings   ;nc 

Apply   Amencar   Li'^itec  Pa'inership  ot 

Indiana 
Apple  America'"   Limiiea  Patne'ship  of 

Ohio 
Focal  Communications  Corporation. 


Madison  Dearborn  Capital  Partners  IV      Focal  Communications  Corporation 

LP 
Verizon  Communications  Inc  Gregory  A  Neely  Alabama  Wireless,  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/09/2001 


Fisher  Scientific  International  Inc Cole-Parmer  Instrument  Company  Cote-Parmer  Instrument  Company 


Marriott  International,  Inc    ■  Scottish  Power  pic    *^ 


Birmingham  Syn  Fuel  I   Inc 
Birmingtiarr  SynFuel  H    Inc 
Bnmingham  SynFuel   LLC 
PacificCorp  Financial  Serv-ices  Inc 
PaciticCorp  SynFuel.  LLC. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/10/2001 


20012178  Koninklijke  Philips  Electronics  N.V  Marconi  pic    I  Marcom  Medical  Systems  inc 

20012460  ESL  Partners.  L  P        AutoNation   Inc  i  AutoNation   Inc 

20012484 ;  Cadbury  Schweppes  pic  !  Pernod  Ricard  S.A  I  Yoo-Hoo  Industnes  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/11/2001 

20012468 

H&CB     Kookmin  Bank  

Kookmin  Bank. 

20012469 

Kookmin  Bank  H&CB                      

H&CB 

20012474 

Ivax  Corporaiton '  Elan  Corporation  pic    

Elan  Pharma  international  Limiied 

20012477  

Wart)urg  Pincus  Ventures  L.P  BEA  Systems  Inc  

1  BEA  Systems.  Inc. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/12/2001 


20012437 Deutsche  Telekom  AG  i  NTELOS  Inc  j  NTELOS  Acquisition  Corp     Conestoga 

I  '      Wireless  Company 

20012448  CSR  Limited  j  Cemex   S  A  oe  C  V  Cemex   S  A   de  C  V 

20012451   Curtiss-Wnght  Corporation   '  Lau  Massachusetts  Business  Trust  Lau  Detense  Systems   LLC 

20012454  Smithtleld  Foods.  Inc         Packerland  Holdings  Inc  Packehand  Holdings   Inc 

20012482  Tyco  International  Ltd   SBC  Communications  Inc     i  Alarm  Holdings   Inc 

20020002  AT&T  Wireless  Services.  Inc  i  MetroPCS   Inc  1  GWi  PCS8   inc    PCSB''    LLC 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peav.  or  Parcellena  P. 


Fielding.  Contact  Representatives, 
Federal  Trade  Commission.  Permerger 


Notification  Office.  Bureau  of 


57102 
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( ^ompt'tition.  Room  303,  Washington, 
Df:  20.SH(),  1202)  32R-3100. 

B\  Dui'i  tion  III  the  (iommi.ssion. 
Donald  S.  Clark, 
Secretary. 
|FK  D(H    l)!-2H44fi  Filed  11-13-01:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

[File  No.  012  3051] 

A&S  Ptiarmaceutical  Corporation: 
Analysis  To  Aid  Public  Comment 

AGENCY:  i  •cieral  Trade  Ccjmmission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
m.ittiT  settles  alleged  violations  of 
tt'iicrai  law  prohibiting  unfair  or 
(ioceptive  ac:ts  or  practices  or  unfair 
methods  of  competition.  The  attached 
,\iiaiysis  to  .-Xiii  F'uhli(  (.omment 
describes  both  the  alit^gations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
nrcier — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
i)r  hefnre  December  6,  2001. 
ADDRESSES:  Comments  should  be 
liirecteii  to;  FT( '.Office  of  the  Secretary. 
Room  159.  600  Pennsylvania  Ave..  NW., 
Washington.  DC  20.^80 

FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Lupovitz  or  Laura  Koss.  FTC/S-4302. 
600  Pennsylvania  Ave..  NW.. 
Washington.  DC  2()5H()   (202)  326-3743 
or  32h-2K')() 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  se(  licin  bin  lit  the  Federal  Trade 
Commission  Act.  3H  Stat.  721.  15  U.S.C. 
4fi  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
C^ommission.  has  be«m  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Ciomment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  (omplamt.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  homepage  (for 
November  6.  2001 ).  on  the  World  Wide 
Web.  at  http://ww\v  f(:.go\'/ns/20Ul/ll/ 
mdpx.htm.  A  paper  copy  can  be 
obtaineil  from  the  FTC  Public  Reference 
Room.  Kiiom  H-l.M).  600  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
3627 


Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania 
Ave..  N\V.,  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,' by  a  3V2  inch  diskette 
containiag  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Ftnleral  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  A&S  Pharmaceutical 
Corporation  ("A&S"). 

Tne  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Comitiission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  "Made  in 
U.S.A  "  claims  on  packaging  and 
labeling  for  A&S's  aspirin  tablets  sold  at 
retail  bearing  private  brand  names.  The 
Commission's  complain  alleges  that 
respondent  misrepresented  on 
packaging  and  labeling  that  certain  of 
these  products,  manufactured  for 
customers  such  as  Food  Lion,  Price 
Chopper,  and  B)'s  Wholesale  Club,  are 
all  or  virtually  all  made  in  the  United 
States.  According  to  the  complaint, 
these  products  are  actually  made  with 
significant  foreign  content.  The 
products'  active  ingredient,  bulk  aspirin 
compound,  that  respondent  processed 
into  aspirin  tablets  is  or  was  made 
outside  the  United  States.  The  imported 
hulk  aspirin  compound  comprises  a 
substantial  percentage  of  total 
manufacturing  costs  and  imparts  the 
crucial  analgesic  quality  to  the  OTC 
products  at  issue.  The  Commissions 
complaint  does  not  allege  that  all  of 
A&Ss  private  label  aspirin  brands  or 
products  are  mislabeled,  but  only  that 
certain  products  for  certain  customers 
have  been  improperly  labeled. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  A&S  from 


misrepresenting  the  extent  to  which  any 
over-the-counter  drug  product  is  made 
in  the  United  States.  The  proposed 
order  would  allow  A&S  to  represent  that 
suc:h  products  are  made  in  the  United 
States  as  long  as  all,  or  virtually  all,  of 
the  ingredients  or  component  parts  of 
such  products  are  made  in  the  United 
States  and  all.  or  virtually  all.  of  the 
labor  in  manufacturing  such  products  is 
performed  in  the  United  States. 

Pari  11  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  I\'  of  the  proposed 
order  requires  the  respondent  to  notifv 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  IV  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

B\  ctire(  tion  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  no(    01-28441  Filed  11-13-01:  8:45  am) 

BILLING  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

[File  No.  012  3039] 

Leiner  Health  Products,  Inc.;  Analysis 
To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  6,  2001. 
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ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary-. 
Room  159.  600  Pennsylvania  Ave..  NW.. 
Washington.  DC  20580 
FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Lupovitz  or  Laura  Koss.  FTC/ 8^302. 
600  Pennsylvania  ,\ve.,  NW.. 
Washington.  DC  20580.  (202)  326-3743 
or  326-2890 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  plac;ed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  compliant.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  homepage  (for 
November  6,  2001).  on  the  World  Wide 
Web.  at  http://w\\'v,-.ftc.gov/os/2001/ll/ 
index. htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130.  600  Pennsylvania 
Avenue.  NW..  Washington.  DC  izOSSO. 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania 
Ave..  NW..  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  fijed,  and  should  be  accompanied,  if 
possible,  by  a  3'  j  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9{b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Leiner  Health 
Products.  Inc.  ("Leiner"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 


other  appropriate  action  or  make  final 
the  agreements  proposed  order. 

This  matter  concerns  "Made  in 
U.S.A."  claims  on  packaging  and 
labeling  for  Leiner's  acetaminophen 
tablets  sold  at  retail  bearing  private 
brand  names.  The  Commission's 
complaint  alleges  that  respondent 
misrepresented  on  packaging  and 
labeling  that  certain  of  these  products, 
manufactured  for  customers  such  as 
Wal-Mart.  Costco.  Target,  and  Safeway. 
are  all  or  virtually  all  made  in  the 
United  States.  According  to  the 
complaint,  these  products  are  actually 
made  with  significant  foreign  content. 
The  products'  active  ingredient,  bulk 
acetaminophen  (.'.)mpnund.  that 
respondent  processed  into 
acetaminophen  tablets,  is  or  was  made 
outside  the  I'nited  States  The  imported 
bulk  acetaminophen  c:omprises  a 
substantial  percentage  of  total 
manufacturing  costs  and  imparts  the 
crucial  analgesic  quality  to  the  OTC 
products  at  issue.  The  Commission's 
complaint  does  not  allege  that  all  of 
Leiner's  private  label  acetaminophen 
brands  or  products  are  mislabeled,  but 
only  that  certain  products  for  certain 
customers  have  been  improperly 
labeled. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  Leiner 
from  misrepresenting  the  extent  to 
which  any  non-prescription  drug 
product  containing  an  analgesic  is  made 
in  the  United  States.  The  order  defines 
"analgesic"  as  an  agent  used  to  alleviate 
pain.  The  proposed  order  would  allow 
Leiner  to  represent  that  such  products 
are  made  in  the  United  States  as  long  as 
all.  or  virtually  all.  of  the  ingredients  or 
component  parts  of  such  products  are 
made  in  the  United  States  and  all.  or 
virtually  all.  of  the  labor  in 
manufacturing  such  products  is 
performed  in  the  Lnited  States.  The 
proposed  order  also  would  allow  Leiner 
to  represent  that  a  product  containing 
imported  active  ingredient(s)  is 
"Processed  in  the  United  States  with 
Foreign  Ingredients"  when  describing  a 
product  that  has  been  "significantly 
processed  "  in  the  United  States. 

The  drah  order  also  includes  a 
provision  that  would  allow  Lemer  to 
use  its  current  packaging  inventory'  until 
December  31.  2001. 

Part  II  of  the  proposed  order  requires 
the  respondent  tn  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 


the  order  to  certain  company  officials 
and  employees.  Part  FV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modif>  in  any  way 
their  terms. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

jFR  Doc.  01-28442  Filed  11-1  i-Ol:  8:4.=)  ami 

BILLING  CODE  6750-01  -M 


FEDERAL  TRADE  COMMISSION 

[File  No  012  3058] 

LNK  International.  Inc.:  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of       ' 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 

or  before  December  6.  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC./Office  of  the  Secretary'. 
Room  159.  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Lupovitz  iir  l^urd  Kn^^   n(.  .s-4.-»02. 
600  Pennsylvania  Ave..  NW.. 
Washington.  DC  20580.  (202)  326-3743 
or  326-2890 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  set-tion  blf)  of  tlie  Feiierai  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  con.seni 
order  to  cease  and  desist,  having  been 
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filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
davs.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  homepage  (for 
November  6,  2001).  on  the  World  Wide 
Web,  at  http://ivv^'vt.:ftc.gov/os/2001/ll/ 
index. htm  A  paper  copv  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130,  600  Pennsvlvania 
Avenue,  NW  ,  Washington,  DC  20580, 
either  in  person  or  bv  calling  (202)  326- 
3627 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3'  2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commissions  Rules  of  Practice  (16  • 
CFR  4  9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  iInK  International.  Inc. 
(■•LNK"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  davs. 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order 

This  matter  concerns  "Made  in 
USA.'  claims  on  packaging  and 
labeling  for  LNK's  aspirin  and 
acetaminophen  tablets  sold  at  retail 
bearing  private  brand  names.  The 
Commission's  complaint  alleges  that 
respondent  misrepresented  on 
packaging  and  labeling  that  certain  of 
these  products,  manufactured  for 
customers  such  as  Compass  Foods 
(A&P).  Eckerd  Company,  and  Stop  & 
Shop  Supermarket  Company,  are  all  or 
\  irtuallv  all  made  in  the  United  States. 
According  to  the  complaint,  these 
products  are  actually  made  with 
significant  foreign  content.  The 


products'  active  ingredients,  bulk 
aspirin  and  acetaminophen  compounds, 
that  respondent  processed  into  aspirin 
and  acetaminophen  tablets,  are  or  were 
made  outside  the  United  States.  The 
imported  bulk  aspirin  and 
acetaminophen  comprise  a  substantial 
percentage  of  total  manufacturing  costs 
and  impart  the  crucial  analgesic  quality 
to  the  OTC  products  at  issue.  The 
Commission's  complaint  does  not  allege 
that  all  of  LNK's  private  label  aspirin 
and  acetaminophen  brands  or  products 
are  mislabeled,  but  only  that  certain 
products  for  certain  customers  have 
been  improperly  labeled. 

The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedv 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  LNK  from 
misrepresenting  the  extent  to  which  any 
non-prescription  drug  product 
containing  an  analgesic  is  made  in  the 
United  States.  The  order  defines 
"analgesic"  as  an  agent  used  to  alleviate 
pain.  The  proposed  order  would  allow 
LNK  to  represent  that  such  products  are 
made  in  the  United  States  as  long  as  all. 
or  virtually  all,  of  the  ingredients  or 
component  parts  of  such  products  are 
made  in  the  United  States  and  all.  or 
virtually  all,  of  the  labor  in 
manufacturing  such  products  is 
performed  in  the  United  States.  The 
proposed  order  also  would  allow  LNK 
to  represent  that  a  product  containing 
imported  active  ingredient(s)  is 
"Processed  in  the  United  States  with 
Foreign  Ingredients"  when  describing  a 
product  that  has  been  "significantly 
processed  "  in  the  United  States. 

The  draft  order  also  includes  a 
provision  that  would  allow  LNK  to  use 
its  current  packaging  inventory  until 
December  31.  2001. 

Part  II  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order,  h  is  not 


intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary 

[PR  Doc.  01-28443  Filed  11-13-01;  8:45  am] 

BILLING  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

[File  No.  012  3121] 

Perrlgo  Company;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodies  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  6,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  600  Pennsvlvania  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Lupovitz  or  Laura  Koss,  FTC/S-4302, 
600  Pennsylvania  Ave..  NW., 
Washington.  DC  20580.  (202)  326-3743 
or  326-2890. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreemeiit  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  bv  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  homepage  (for 
November  6.  2001).  on  the  World  Wide 
Web.  at  http://^\^^^\■.ftc.gov/os/200l/ll/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130.  600  Pennsvlvania 
Avenue,  NW.,  Washington,  DC  20580, 
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either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsvlvania. 
Ave..  NVV.,  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3'  j  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Perrigo  Company. 
("Perrigo"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  "Made  in 
U.S.A.  "  claims  on  packaging  and 
labeling  for  Perrigo's  aspirin, 
acetaminophen,  and  ibuprofen  tablets 
sold  at  retail  bearing  private  brand 
names.  The  Commission's  complaint 
alleges  that  respondent  misrepresented 
on  packaging  and  labeling  that  certain  of 
these  products,  manufactured  for 
customers  such  as  Kmart.  Wal-Mart. 
Target,  and  Safeway,  are  all  or  virtually 
all  made  in  the  United  States.  According 
to  the  complaint,  these  products  are 
actually  made  with  significant  foreign 
content.  The  products'  active 
ingredients,  bulk  aspirin, 
acetaminophen,  or  ibuprofen 
compounds,  that  respondent  processed 
into  aspirin,  acetaminophen,  or 
ibuprofen  tablets,  are  or  were  made 
outside  the  United  States.  The  imported 
bulk  compounds  comprise  a  substantial 
percentage  of  total  manufacturing  costs 
and  impart  the  crucial  analgesic  quality 
to  the  OTC  products  at  issue.  The 
Commission's  complaint  does  not  allege 
that  all  of  Perrigo's  private  label  aspirin. 
acetaminophen,  and  ibuprofen  brands 
or  products  are  mislabeled,  but  only  that 
certain  products  have  been  improperly 
labeled. 


The  proposed  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  1  of 
the  proposed  order  prohibits  Perrigo 
from  misrepresenting  the  extent  to 
which  any  non-prescription  drug 
product  containing  an  analgesic  is  made 
in  the  United  States.  The  order  defines 
"analgesic  "  as  an  agent  used  to  alleviate 
pain.  The  proposed  order  would  allow 
Perrigo  to  represent  that  such  products 
are  made  in  the  United  States  as  long  as 
all.  or  virtually  all.  of  the  ingredients  or 
component  parts  of  such  products  are 
made  in  the  United  States  and  all,  or 
virtually  all,  of  the  labor  in 
manufacturing  such  products  is 
performed  in  the  United  States.  The 
proposed  order  also  would  allow 
Perrigo  to  represent  that  a  product 
containing  imported  active  ingredient(s) 
is  "Processed  in  the  United  States  with 
Foreign  Ingredients  "  when  describing  a 
product  that  has  been  "significantly 
processed"  in  the  United  States. 

The  draft  order  is  effective  on 
December  31.  2001 ,  for  OTC  products 
containing  an  imported  analgesic  and 
on  March  31.  2001.  for  all  other  OTC 
products  containing  an  analgesic.  These 
dates  take  into  consideration  the 
number  of  different  products  Perrigo 
produces  and  the  time  it  will  take  to 
convert  its  stock  without  disrupting  its 
supply  of  store  brand  goods  to  its 
retailer  customers.  Thus,  the  order  is 
designed  to  end  the  mislabeling  quickly 
while  minimizing  unnecessary'  burdens 
on  Perrigo,  its  customers,  and 
consumers  of  these  products. 

Part  II  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  an\  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  older.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify'  in  any  way 
their  terms. 


By  direction  of  the  Commission. 
Donald  S.  Clark.        ^ 

Secrptary- 

(PR  Dor   01-28444  Filed  11-13-01;  8:45  am) 

BILUNG  CODE  6750-01 -M 

FEDERAL  TRADE  COMMISSION 

[File  No.  012  3059] 

Pharmaceutical  Formulations.  Inc.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 

i:.  ."t'l  settles  alleged  violations  of 
ti'd'jrdi  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  befoFf  December  6.  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary'. 
Room  159.  600  Pennsvlvania  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Lupovitz  or  Laura  Koss.  FTC/S-4302. 
600  Pennsylvania  Ave..  NW., 
Washington.  DC  20580.  (202)  326-3743 
or  326-2980. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  homepage  (for 
November  6.  2001).  on  the  World  Wide 
Web.  at  http:/\\-\\-Vi:ftc.gov/os/2001/ll/ 
index. htm. A  paper  copy  can  be  obtained 
from  the  FTC  Public  Reference  Room. 
Room  H-130.  600  Pennsvlvania  Ave.. 
NW..  Washington.  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretarx  .  Room  159.  600  Pennsylvania 
Ave..  nVv..  Washington,  DC  20580.  Two 
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paper  copies  of  each,  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible  by  a  3'  j  inch  diskette 
containing  an  electronic  copy  of  the 
comjTient.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  ('ommission's  Rule  of  Practice  (16 
f:FR4,9{b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Pharmaceutical 
Formulations.  IncCPFI'"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirtv 
1.30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record  After  thirty  (30)  davs. 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  det  ide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns   "Made  in 
U.S.A."  claims  on  packaging  and 
labeling  for  PFIs  aspirin  and 
ai  etaminophen  tablets  sold  at  retail 
hearing  private  brand  names.  The 
Commissions  complaint  alleges  that 
respondent  misrepresented  on 
packaging  and  labeling  that  certain  of 
these  produc:ts,  manufactured  for 
(  ustomors  such  as  kmart.  Duane  Reade. 
Eckerd.  and  Harris  Teeter,  are  all  or 
virtually  all  made  in  the  United  States. 
According  to  the  (  ompl.iint,  these 
products  are  actuallv  made  with 
significant  foreign  content.  The 
pniducts'  active  ingredients,  bulk 
a.-pinn  and  acetaminophen  compounds. 
that  respondent  processed  into  aspirin 
and  acetaminophen  tablets,  are  or  were 
made  outside  the  United  States.  The 
imported  bulk  .ispirin  and 
aretaminophen  i  omprise  a  substantial 
pfTcentage  of  total  manufacturing  costs 
and  impart  the  crucial  analgesic  quality 
to  the  C3T('  products  at  issue.  The 
Commission's  complaint  does  not  allege 
that  all  of  PFIs  private  label  aspirin  and 
acetaminophen  brands  or  products  are 
mislabeled,  but  onlv  that  certain 
products  tor  c  ertain  customers  have 
been  improperly  labeled. 

The  propfised  consent  order  contains 
a  provision  that  is  designed  to  remedy 
the  charges  and  to  [irevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  PFl  from 


misrepresenting  the  extent  to  which  any 
non-prescription  drug  product 
containing  an  analgesic  is  made  in  the 
United  States.  The  order  defines 
"analgesic"  as  an  agent  used  to  alleviate 
pain.  The  proposed  order  would  allow 
PFI  to  represent  that  such  products  arc 
made  in  the  United  States  as  long  as  all, 
or  virtually  all.  of  the  ingredients  or 
component  parts  of  such  products  are 
made  in  the  United  States  and  all,  or 
virtually  all.  of  the  labor  in 
manufacturing  such  products  is 
performed  in  the  United  States.  The 
proposed  order  also  would  allow  PFI  to 
represent  that  a  product  containing 
imported  active  ingredient(s)  is 
"Processed  in  the  United  States  with 
Foreign  Ingredients'"  when  describing  a 
product  that  has  been    significantly 
processed"  in  the  United  States. 

The  draft  order  also  includes  a 
provision  that  would  allow  PFI  to  use 
its  current  packaging  inventory  until 
December  31,  2001. 

Part  II  of  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  in  disseminating  any 
representation  covered  by  the  order. 
Part  III  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  employees.  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notif\- 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  order  requires  the 
respondent  to  file  one  or  more 
compliance  reports  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circumstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

By  direttjon  of  the  Commission 
Donald  S.  Clark. 
Secretan 
|FR  Doc.  0^-28445  Filed  11-13-01:  8:45  ami 
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OFFICE  OF  GOVERNMENT  ETHICS 

Updated  OGE  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  updated 
OGE  Senior  Executive  Service  (SES) 
Performance  Review  Board. 

EFFECTIVE  DATE:  November  14.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

D.  Dunning.  Deputy  Director  for 
Administration  and  Information 
Management.  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue.  NW..  Washington.  DC  20005- 
3917:  Telephone:  202-208-8000:  TDD: 
202-208-8025:  FAX:  202-208-8037. 

SUPPLEMENTARY  INFORMATION:  5  U.S.C. 

4314(c)  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management  at  5  CFR  part 
430,  subpart  C  and  §  430.310  thereof  in 
particular,  one  or  more  Senior  Executive 
Service  performance  review  boards.  As 
a  small  executive  branch  agency.  OGE 
has  just  one  board  In  order  to  ensure  an 
adequate  level  of  staffing  and  to  avoid 
a  constant  series  of  recusals,  the 
designated  members  of  OGE's  SES 
Performance  Review  Board  are  being 
drawn,  as  in  the  past,  primarily  from  the 
SES  ranks  of  other  agencies  because 
OGE  itself  currently  has  four  SES 
members  The  hoard  shall  review^  and 
evaluate  the  initial  appraisal  of  each 
OGE  senior  executive's  performance  by 
his  or  her  supervisor,  along  with  any 
recommendations  in  each  instance  to 
the  appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
This  notice  updates  the  membership  of 
OGE's  SES  Performance  Review  Board 
as  it  was  last  published  at  61  FR  30927 
dune  18.  199b). 

Approved:  November  7,  2001. 
Amy  L.  Comstork. 
Diivctor,  Office  of  Government  Ethics. 

The  following  have  been  selected  as 
regular  members  of  the  SES 
Performance  Review  Board  of  the  Office 
of  Government  Ethics: 

Dan  D.  Dunning  [Chair].  Deputy 
Director  for  Administration  and 
Information  Management.  Office  of 
Government  Ethics; 

loseph  E.  Gangloff.  Senior  Counsel. 
Office  of  International  Affairs. 
Department  of  justice; 

lames  H.  Thessin.  Deputy  Legal  Adviser, 
Department  of  State; 

Steven  Y.  Winnick.  Deputy  General 
Counsel.  Department  of  Education. 

IFR  Uo(    01-28.128  Filed  11-13-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Sexually 
Transmitted  Disease  (STD)  Faculty 
Expansion  Program,  Program 
Announcement  #02005 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Xame:  Disease.  Disability,  and  Injury' 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Sexually 
Transmitted  Disease  (STD)  Faculty 
Expansion  Program.  Program 
Announcement  #02005. 

Times  and  Date:  9  a.m. -9:30  a.m.. 
November  29.  2001  (Open)  9:30  a.m- 
4:30  p.m..  November  29.  2001  (Closed) 

Place:  Centers  for  Disease  Control  and 
Prevention.  National  Center  for  HIV. 
STD.  and  TB  Prevention.  10  Corporate 
Square  Blvd.  Conference  Room  1304. 
Atlanta.  Georgia  30329. 

Stbtus:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  (6).  Title  5  U.S.C.  and  the 
Determination  of  the  Deputy  Director  for 
Program  Management.  CDC.  pursuant  to 
Pub.  L.  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement 
02005 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elizabeth  A  Wolfe.  Prevention  Support 
Office.  National  Center  for  HIV.  STD. 
and  TB  Prevention.  CDC.  Corporate 
Square  Office  Park.  8  Corporate  Square 
Boulevard.  M/S  E07.  .Atlanta.  Georgia 
30329.  telephone  404/639-8025. 

The  Director.  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry'. 

Dated    November  2.  2001. 
|ohn  C.  Burckhardt, 

Acting  Director.  Mana^rment  Analysis  and 
Sen  ices  Office.  Crnters  fnr  Disease  Control 
and  Prevention  CDC. 

|FR  Dor.  01-28436  Filed  11-13-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Health  Guidelines 
for  Research  Using  Human  Pluripotent 
Stem  Cells 

ACTION:  Notice:  withdrawal  of  NTH 
Guidelines  for  Research  Using 
Pluripotent  Stem  Cells  Derived  from 
Human  Embr\-os  (published  August  25. 
2000,  65  FR  51976.  correctedNovember 
21.  2000,  65  FR  69951). 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  announces  the  withdrawal 
of  those  sections  of  the  NIH  Guidelines 
for  Research  Using  Human  Pluripotent 
Stem  Cells,  http://l^'\^^^■  nih.gov/news/ 
stemcelU stemceUguidelines.htm  (NIH 
Guidelines),  that  pertain  to  research 
involving  human  pluripotent  stem  cells 
derived  from  human  embryos  that  are 
the  result  of  in  vitro  fertilization,  are  in 
excess  of  clinical  need,  and  have  not 
reached  the  stage  at  which  the 
mesoderm  is  formed 

The  President  has  determined  the 
criteria  that  alloyv  Federal  funding  for 
research  using  existing  embryonic  stem 
cell  lines.  http://wv\'i\-. whitehouse.gov/ 
news/releases/2001/08/print/200W809- 
l.htmi  Thus,  the  NIH  Guidelines  as 
they  relate  to  human  pluripotent  stem 
cells  derived  from  human  embrv'os  are 
no  longer  needed 

FOR  FURTHER  INFORMATION  CONTACT:  NIH 

Office  of  Extramural  Research.  NIH.  1 
Center  Drive  MSC  0152.  Building  1. 
Room  146,  Bethesda.  MD  20892.  or  e- 
mail  DDER'e.nJh.gov. 

Dated:  November  2,  2001. 
Ruth  L.  Kirschstein, 

.■\ctmg  Director,  .\ational  Institutes  of  Health. 
IFR  Doc  01-28426  Filed  11-13-01:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Invasive  Species  Advisory  Committee; 
Notice 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Request  for  nominations  for  the 
Invasive  Species  Advisory'  Committee — 
Extension  of  Deadline  for  Nomination 
Submissions. 

SUMMARY:  This  is  an  extension  of  the 
deadline  for  nomination  submissions 
due  to  ongoing  delays  in  surface  mail 
processing  in  the  Washington.  DC 
Metropolitan  Area. 


DATES:  Extended  Deadline — Tuesday. 
November  27.  2001  lb  p. m  EST! 
ADDRESSES:  Nominations  should  be  sent 
tu  Lori  Williams.  Executive  Director. 
National  Invasive  Species  Council.  1951 
Constitution  Ave..  NW  ,  Room  320. 
Washington.  DC  20240 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelsey  Passe.  Program  .\naiyst,  at  (202) 
208-6336.  fax   [202;  208-1526.  or  by  e- 
m ail  at  Keisey_Passe@ios.doi.gov. 
SUPPLEMENTARY  INFORMATION: 

Advisory  Committee  Scope  and 
Obiectives 

The  purpose  and  role  of  the  ISAC  are 
to  provide  advice  to  the  Invasive 
Species  Council  (Council),  as  authorized 
by  Executive  Order  13112.  on  a  broad 
array  of  issues  including  preventing  the 
introduction  of  invasive  species, 
providing  for  their  control,  and 
minimizing  the  economic,  ecological, 
and  human  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
chaired  by  the  Secretaries  of  the 
Interior.  Agriculture,  and  Commerce. 
The  duty  of  the  Council  is  to  provide 
national  leadership  regarding  invasive 
species  issues.  Pursuant  to  the 
Executive  Order,  the  Council  developed 
a  National  Invasive  Species 
Management  Plan.  The  Plan  is  available 
on  the  web  at  v^-wMinvasivespecies  gov 
The  Council  is  responsible  for  effective 
implementation  of  the  Plan.  The 
Council  coordinates  Federal  agency 
activities  concerning  invasive  species; 
prepares,  revises  and  issues  the  .National 
Invasive  Species  Management  Plan; 
encourages  planning  and  action  at  local. 
tribal.  State,  regional  and  ecosystem- 
based  levels;  develops 
recommendations  for  international 
cooperation  in  addressing  invasive 
species:  facilitates  the  development  of  a 
coordinated  network  to  document. 
evaluate,  and  monitor  impacts  from 
invasive  species:  and  facilitates 
establishment  of  an  information-sharing 
system  on  invasive  species  that  utilizes, 
to  the  greatest  extent  practicable,  the 
Internet. 

The  role  of  ISAC  is  to  maintain  an 
intensive  and  regular  dialogue  regarding 
the  aforementioned  issues.  ISAC 
provides  advice  in  cooperation  with 
stakeholders  and  existing  organizations 
addressing  invasive  species.  The  IS,\C 
meets  up  to  four  (4)  times  per  year. 

Terms  for  current  members  of  the 
ISAC  expire  at  the  end  of  2001 .  Current 
members  of  the  ISAC  are  eligible  for 
reappointment.  The  Secretary'  of  the 
Interior  will  appoint  members  to  ISAC 
in  consultation  with  the  Secretaries  of 
Agriculture  and  Commerce.  The 
Secretar)  of  Interior  actively  solicits 
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new  nominees  to  the  ISAC.  Members  of 
ISAC  should  be  knowledgeable  in  and 
roprpsont  one  or  more  of  the  following 
I  (immunities  of  interests:  weed  science: 
fisheri^'s  science:  ranyeland 
management:  forest  science: 
t-ntomology:  nematology:  plant 
[)athnlogy;  veterinary  medicine:  the 
hrdad  range  of  farming  or  agricultural 
practices:  biodiversity  issues;  applicable 
laws  and  regulations  relevant  to 
invasive  species  policy:  risk,  assessment: 
biiilngical  c:ontrol  of  invasive  species; 
public  health/epidemiology:  industry 
activities,  structure,  and  international 
trade:  environmental  education: 
ecosystem  monitoring:  natural  resource 
database  design  and  integration: 
internet-based  management  of 
conservation  issues. 

Members  should  also  have  practical 
e.xpcrience  in  one  or  more  of  the 
following  areas:  representing  sectors  of 
the  national  economy  that  are 
significanth"  threatened  b\  biological 
invasicms  (e.g  agriculture,  fisheries, 
public  utilities,  recreational  users. 
tDunsm,  etc.):  representing  sectors  of  the 
national  economv  whose  routine 
operations  ma\  pose  risks  of  new  or 
'■xpanded  biological  invasions  (e.g. 
>hipping,  forestry,  horticulture, 
aquaculture.  pet  trade,  etc);  developing 
natural  resource  management  plans  on 
regional  or  ecosystem-level  scales: 
addressing  invasive  species  issues, 
iiu  hiding  prevention,  control  and 
monitoring,  in  multiple  ecosvstems  and 
on  multiple  scales:  integrating  science 
and  the  human  dimension  in  order  to 
create  effective  solutions  to  complex 
conservation  issues  including 
educaticm.  outreach,  and  public 
relations  experts:  coordinating  diverse 
grf)ups  of  stakeholders  to  resolve 
I  omplex  environmental  issues  and 
crmflirts;  and  complving  with  NEPA 
and  other  federal  requirements  for 
public  involvement  in  major 
c:onser\ation  plans.  Members  will  be 
selected  in  order  to  achieve  a  balanced 
representatiim  nt  viewpoints,  so  to 
effectively  address  invasive  species 
issues  under  consideration.  No  member 
mav  serve  on  the  ISAC  for  more  than 
thrt'e  (3)  consecutive  terms  of  two  years. 
Rt'appointment  terms  will  be  staggered 
•v\  ithin  stakeholder  groups  (2  or  3  vears) 
to  minimize  turnover. 

Members  of  the  ISAC  and  its 
subcommittees  serve  without  pay. 
Hou  fver.  while  away  from  their  homes 
or  regular  places  of  business  in  the 
performance  of  services  of  the  ISAC, 
members  shall  bt-  allowed  tra\'el 
expenses,  including  per  diem  in  lieu  of 
subsistence,  in  the  same  manner  as 
persons  emploved  intermittentlv  in  the 
government  service,  as  authorized  by 


section  5 
Code 


^3of 


Title  5,  United  States 


Submitting  Nominations 

Nominations  should  be  typed  and 
should  include  the  following: 

1 .  A  brief  summary  of  no  more  than  two 
(2)  pages  explaining  the  nominee's 
suitability  to  serve  on  the  ISAC. 

2.  A  resume  or  curriculum  vitae. 

3.  Letters  of  reference. 
Nominations  should  be  sent  no  later 

than  Tuesday,  November  27,  2001  (6 
p.m.  EST)  to  Lori  Williams,  National 
Invasive  Species  Council,  1951 
Constitution  Ave.  N\V..  Room  320 
Washington.  DC.  20240.  Due  to  the 
delays  in  processing  mail,  faxed 
nominations  will  also  be  accepted  and 
may  be  sent  to  (202)  208-1526. 
However,  all  faxed  nominations  and 
letters  of  support  must  have  signatures 
in  order  to  be  considered.  Please  fax 
ONE  COPY  ONLY  to  avoid  congestion 
of  the  NISC  office  fax  line. 

To  ensure  that  recommendations  of 
the  ISAC  take  into  account  the  needs  of 
the  diverse  groups  served,  the 
Department  of  the  Interior  is  actively 
soliciting  nominations  of  qualified 
minorities,  women,  persons  with 
disabilities  and  members  of  low-income 
populations. 

Dated;  November  8.  2001. 
lames  Tate,  Jr., 

Science  Adiisor  to  the  Secretary  of  the 
Intnrior.      j 


[FR  D()(    01-28.118  Filed  1 1-1.3-01:  8:45  am 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Salinas  River  National 
Wildlife  Refuge,  Monterey  County, 
California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Ser\ice  announces  that  a  Draft 
Comprehensive  Conser\'ation  Plan  and 
Environmental  Assessment  (CCP/EA) 
for  Salinas  River  National  Wildlife 
Refuge  (Refuge)  is  available  for  review 
and  comment.  This  CCP/EA.  prepared 
pursuant  to  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997  and 
the  National  Environmental  Policy  Act 
of  1969.  describes  how  the  U.S.  Fish 
and  Wildlife  Service  intends  to  manage 
the  Refuge  for  the  next  15  years.  Also 
available  for  review  with  the  CCP/EA 


are  draft  compatibility  determinations 
for  waterfowl  hunting,  surf  fishing, 
wildlife  obser\ati(in  and  photography, 
environmental  education  and 
interpretation,  research,  and  mosquito 
control. 

DATES:  Please  submit  comments  on  the 
Draft  CCP/EA  on  or  before  December  14. 

2om 

ADDRESSES:  Comments  on  the  Draft 
CCP/EA  should  be  addressed  to:  Mark 
Pelz.  Planning  Team  Leader.  U.S  Fish 
cuid  Wildlife  Sendee.  CA/NV  Refuge 
Planning  Office.  2800  Cottage  Wav, 
Room  VV-1916,  Sacramento.  CA  95825. 
Comments  may  also  be  submitted  via 
electronic  mail  to 
Fit  ■]  PlanningComments@f\vs.gov. 
Please  type  "Salinas  River  NVVR"  in  the 
subject  line 

FOR  MORE  INFORMATION  CONTACT:  Mark 
Pelz.  U.S.  Fish  and  Wildlife  Service. 
California/Nevada  Refuge  Planning 
Office.  Room  W-1916,  2800  Cottage 
Way.  Sacramento.  California.  95825: 
(916)  414-6504:  fax  (916)  414-6512;  or 
Ivette  Loredo.  Refuge  Manager.  Salinas 
River  National  Wildlife  Refuge.  PO  Box 
524.  Newark.  CA  94560-0524:  (510) 
792-0222, 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Copies  of  the  Draft  CCP/EA  may  be 
obtained  by  writing  to  U.S.  Fish  and 
Wildlife  Service.  Attn:  Mark  Pelz, 
California/Nevada  Refuge  Planning 
Office,  Room  W-1916.  2800  Cottage 
Way,  Sacramento.  California,  95825. 
Copies  of  the  plan  may  be  viewed  at  this 
address  or  at  the  San  Francisco  Bav 
NVVR  Complex  Headquarters,  #1 
Marshlands  Road.  Fremont,  California. 
The  Draft  C^CP/EA  will  also  be  available 
for  viewing  and  download  online  at 
h  ttp  -.//pacific.fws  .gov/plann  ing. 

Background 

The  Salinas  River  Refuge 
encompasses  366  acres  located  11  miles 
north  of  Monterev.  California,  where  the 
Salinas  River  empties  into  Monterey 
Bav.  The  Refuge  is  part  of  the  San 
Francisco  Bay  National  Wildlife  Refuge 
Complex,  which  has  its  headquarters  in 
Fremont,  C-alifornia.  Refuge  lands 
include  a  range  of  terrestrial  and  aquatic 
habitats,  including  coastal  dunes  and 
beach,  grasslands,  wetlands,  and 
riparian  scrub.  Because  of  its  location 
within  the  Pacific  Flyway.  the  Refuge  is 
used  by  a  varietv  of  migratory  birds 
during  breeding,  wintering,  and 
migration  periods.  It  also  provides 
habitat  for  several  threatened  and 
endangered  species,  including  western 
snowy  plover,  California  brown  pelican. 
Smith's  blue  butterfly,  Monterey  gilia, 
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and  Monterey  spineflcwer. 
.\pproximately  40  species  that  occur  or 
are  suspected  to  occur  on  the  Refuge  are 
considered  sensitive  by  Federal  or  State 
agencies.  Current  recreational  uses  on 
the  Refuge  include  wildlife  obser\'ation 
and  photography,  waterfowl  hunting, 
and  access  to  surf  fishing. 

This  Draft  CCP.'EA  identifies  and 
evaluates  four  alternatives  for  managing 
Salinas  River  National  Wildlife  Refuge 
in  Monterey  County.  California  for  the 
next  15  years. 

Under  the  No  Action  Alternative,  the 
Refuge  would  rcmtinue  to  be  managed 
as  it  has  been  in  the  recent  past 
(approximately  the  last  ten  years). 
Existing  recreational  uses  would 
continue.  For  example,  the  Refuge 
would  continue  to  provide  limited 
hunting  opportunities  and  surf  fishing 
access.  Similarly,  wildlife  observation 
and  photography  would  occur  on  the 
Refuge,  However,  there  would  be  no 
guided  tours  or  docent  program  and  no 
facilities  would  be  built  or  improved. 
Recreational  use  would  likely  increase 
due  to  population  growth  in  the  area 
and  a  greater  awareness  of  the  existence 
of  the  Refuge.  The  Refuge  is  currently 
fenced  along  its  southern  boundary 
only.  No  new  fencing  would  be  added 
under  the  No  Action  Alternative.  Under 
the  No  Action  Alternative,  resource 
management  would  include;  removing 
and  controlling  invasive  plants: 
managing  mammalian  predators  to 
reduce  predation  on  western  snowy 
plovers:  monitoring  and  managing 
snowy  plover:  conducting  limited 
species  inventories:  mowing  grasslands; 
planting  native  riparian  trees  and  shrubs 
(mostly  along  the  Salinas  River):  and 
managing  mosquitos  The  Ser\'ice  would 
rely  primarily  on  partnerships  with 
local  and  State  agencies,  organizations, 
universities,  and  adjacent  landowners  to 
accomplish  many  of  its  resource 
protection  and  monitoring  goals  The 
level  of  staffing  and  funding  currently 
devoted  to  the  Refuge  would  remain  the 
same  under  this  alternative. 

Under  Alternative  2.  the  Refuge 
would  focus  exclusively  on  protecting, 
enhancing,  and  restoring  natural 
resources  The  rationale  for  this 
alternative  is  that  there  are  few  other 
public  lands  in  the  Monterey  Bay  area 
whose  primary  mission  is  to  protect 
endangered  species  and  other  wildlife. 
The  Refuge  supports  a  regionally 
important  population  of  the  western 
snowy  plover,  which  is  federally  listed 
as  threatened.  More  intensive 
management  of  this  snowy  plover 
population  and  control  of  public  use 
may  be  required  to  increase  the  size  of 
the  population  and  maintain  its  long- 
term  viability  on  the  Refuge.  Under  this 


alternative,  the  Refuge  would  be  closed 
to  all  public  use  except  guided  tours 
offered  by  Ser\'ice  staff  for  wildlife 
obser\ation.  photography,  and 
environmental  interpretation  and 
education.  The  Refuge  would  be  fenced 
along  most  of  its  borders  to  prevent 
unauthorized  access.  The  beach  below 
mean  high  water  would  remain  open  for 
public  use,  including  surf  fishing, 
because  the  Refuge  does  not  control 
lands  below^  mean  high  water.  However, 
beach  access  through  the  Refuge  would 
be  stopped:  users  would  be  permitted  to 
access  the  beach  only  from  the  public 
beaches  adjacent  to  the  Refuge  In 
addition,  the  Service  would  pursue  a 
long-term  lease  with  the  State  Lands 
Commission  to  manage  the  beach  and 
tidelands  below  mean  high  water. 
Alternative  2  would  redirect  most  of  the 
limited  resources  currently  devoted  to 
public  use  management  to  support 
increasing  the  intensity  of  natural 
resources  management.  All  of  the 
current  resource  management  activities 
would  continue  under  this  alternative. 
New  management  tools  and  techniques 
would  include:  using  prescribed  fire  to 
augment  mowing  and  herbicide  use  in 
the  grassland/shrubland  habitat; 
conducting  comprehensive  inventories 
of  all  species  on  the  Refuge; 
translocating  problem  avian  predators  of 
the  western  snowv  plover;  and  creating 
a  Geographic  Information  System  (CIS) 
database  to  track  \egetation  and 
population  trends  Full  implementation 
of  this  alternative  would  require 
increased  staffine  and  funding. 

Alternative  3  represents  the  Service's 
preferred  management  scenario/ 
proposed  action  I'nder  .Mternative  3, 
public  use  of  the  Refuge  would  be 
improved  but  not  substantially 
expanded.  For  example,  informational 
signs  and  interpreti\  e  exhibits  would  be 
installed  on  the  Refuge  and  a 
wheelchair-accessible  trail  to  the 
Salinas  River  would  be  constructed.  In 
addition,  the  existing  parking  lot  would 
be  improved  (eg.  graded   paved,  or 
covered  uith  gra\e])  The  area  in  which 
seasonal  waterfow  1  hunting  is  permitted 
would  be  reduced  by  approximately  15 
percent  to  protect  roosting  California 
brown  pelicans  .-Ml  of  the  current 
management  activities  would  continue 
under  this  alternati\e  Some  activities, 
such  as  special-status  species 
inventories,  would  be  substantially 
expanded.  New  management  tools  and 
techniques  would  include:  using 
prescribed  fire  to  augment  mowing  and 
herbicide  use  in  the  grassland, 
shrubland  habitat,  conducting 
in\entories  of  all  habitats  on  the  Refuge; 
translocating  problem  avian  predators  of 


the  western  snow^y  plover;  and  creating 
a  GIS  database  to  track  vegetation  and 
population  trends.  In  addition,  the 
Ser\"ice  would  pursue  a  long-term  lease 
with  the  State  Lands  Commission' to 
manage  the  beach  and  tidelands  below 
mean  high  water.  Full  implementation 
of  this  alternative  would  require 
increased  staffing  and  funding. 

Under  Alternative  4.  public  use  of  the 
Refuge  would  be  improved  and 
expanded.  For  example,  informational 
signs  and  interpretive  exhibits  would  be 
installed  on  the  Refuge,  a  wheelchair- 
accessible  trail  to  the  Salinas  River  and 
to  the  beach  (on  a  boardwalk)  would  be 
constructed,  hunting  blinds  would  be 
built  along  the  Salinas  River,  and  a 
restroom  would  be  installed  near  the 
parking  lot.  In  addition,  the  existing 
parking  lot  and  privately  owned  access 
road  would  be  improved  (e.g..  paved  or 
covered  with  gravel),  greatly  improving 
access  to  the  Refuge,  particularly  during 
the  rainy  season.  "The  seasonal  hunt  area 
would  be  reduced,  as  in  Alternative  3. 
All  of  the  current  management  activities 
would  continue  under  this  alternative. 
New  management  tools  and  techniques 
would  include:  using  prescribed  fire  to 
augment  mowing  and  herbicide  use  in 
the  grassland/shrubland  habitat; 
conducting  inventories  of  all  habitats  on 
the  Refuge;  translocating  problem  avian 
predators  of  the  western  snowy  plover: 
and  creating  a  GIS  database  to  track 
vegetation  and  population  trends.  In 
addition,  the  .Ser\ice  would  pursue  a 
long-term  lease  with  the  State  Lands 
Commission  to  manage  the  beach  and 
tidelands  below  mean  high  water.  Full 
implementation  of  this  alternative  and 
management  of  the  expected  increase  in 
public  use  and  the  potential  conflicts 
between  this  use  and  protection  of 
natural  resources  would  require 
substantially  increased  staffing  and 
funding. 

Dated:  November  6.  2001. 
Steve  Thompson, 

Acting  Manager,  Califomia/Sevada 
Operations  Office.  Fish  and  Wildlife  Sen-ice. 
Sacramento.  California. 
IFR  Dor.  01-28437  Filed  11-13-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-07&-01  -1 61  a-DO-050D] 

Notice  of  Intent  To  Prepare  a  Resource 
Management  Plan  (RMP)  and 
Environmental  Impact  Statement  (EIS) 
for  the  Pocatello/Malad  Planning  Area 
of  the  Upper  Snake  River  District  in 
Southeastern  Idaho 

agency:  Fdcatt'llii  Field  Office,  Bureau 
nf  [-and  Management  (RLM),  Interior. 
SUMMARY:  This  document  provides 
nfitice  that  the  BLM  intends  to  prepafe 
an  R.MP  with  an  associated  EIS  for  the 
Pocatollo  Field  Office.  The  new  RMP 
will  replace  the  Maiad  Management 
Framework  Plan  (MP'P).  approved  in 
I'lHl.  and  will  revise  the  P(K.ateIIo  RMP. 
approved  in  1988.  This  planning 
at  tivity  encompasses  appro.ximately 
H2 1.500  acres  of  public  land.  The 
planning  process  will  comply  with  the 
Federal  Land  Policy  and  Management 
.•\ct  of  1976  (Fl.PMA)  the  National 
Hnvironmental  Policy  Act  of  1969 
(NEPA)  and  BLM  policies.  The  BLM 
will  vvorlt  c:losely  with  interested  parties 
to  identify'  the  management  decisions 
that  are  hest  suited  to  the  needs  of  the 
publu    This  collaborative  process  will 
take  into  account  local,  regional,  and 
national  needs  and  c:oncerns.  This 
notice  initiates  the  public  scoping 
profess  to  identify  planning  issues  and 
to  develop  planning  criteria.  The 
s(  oping  process  will  include  an 
evaluation  of  the  existing  RMP  and  MFP 
in  the  context  of  the  needs  and  interests 
nf  the  public. 

DATES:  The  s( oping  comment  period 
will  (  ommenc  e  with  the  publication  of 
this  notu  e   Formal  scoping  will  end  60 
days  after  publication  of  this  notice, 
(Comments  on  issues  and  planning 
(  ntena  should  be  received  on  or  before 
the  end  of  the  scoping  period  at  the 
address  listed  below. 

Public  meetings  will  be  held 
throughout  the  plan  scoping  and 
preparation  period.  In  order  to  ensure 
local  community  participation  and 
input,  public  meetings  will  be  held  in 
Fort  Hall.  Pocatellcj.  .Soda  .Springs, 
Montpelier  and  Malad,  Idaho.  Specific 
meeting  dates  and  locations  for  public 
participation  will  be  published  in  the 
Sho-Ban  .\ews.  (laribou  County  ,Sun, 
Idaho  State  fournal,  .News  Examiner, 
and  Idaho  Enterprise  newspapers  at  a 
later  date  The  public  will  be  given 
opportunities  to  participate  through 
workshops  and  open  house  meetings 
throughout  the  planning  process  to 
work  collaboratively  with  BLM  in 
identifying  the  full  range  of  issues  to  be 


addressed  in  the  RMP/EIS  and 
developing  alternatives  to  be  analyzed 

in  the  EIS. 

ADDRESSES:  Comments  should  be  sent 
to;  Bureau  of  Land  Management. 
Pocateilo  Field  Office,  1111  N.  8th 
Avenue,  Pocateilo  Idaho  83201  for  the 
Pocateilo  RMP.  Comments,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  7:45  a,m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public:  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  v.'ritten  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
S.  Stt?ele,  Field  Manager,  Pocateilo  Field 
Office,  1111  N.  8th  Avenue,  Pocateilo 
Idaho  83201,  (208)  478-6340.  Existing 
documents  concerning  the  Pocateilo/ 
Malad  planning  area  can  be  seen  at  the 
above  addresses. 

SUPPLEMENTARY  INFORMATION:  The 

planning  process  for  this  RMP/EIS  will 
utilize  an  open  collaborative  approach 
allowing  the  public.  Tribes,  State  and 
Federal  agencies,  local  elected  officials, 
and  BLM  subject  matter  specialists  to 
fully  develop,  and  analyze  alternatives 
for  management  of  the  public  lands. 
Public  scoping  to  identify-  specific 
issues  to  be  addressed  in  the  plan  will 
be  an  early  opportunity  for  the  public  to 
provide  input.  Subsequent 
opportunities  for  public  involvement 
will  occur  at  specific  stages  in  the 
planning  process. 

Preliminary  issues  that  have  been 
identified  and  that  may  be  addressed  in 
the  plan  are  air,  soil,  and  water 
resources;  vegetation  (including  noxious 
weeds);  riparian  areas;  forestry 
management  (including  juniper 
woodlands);  wildlife  ancl  fishen' 
habitat;  special  status  species  (including 
threatened,  endangered,  candidate,  and 
BLM  sensitive  species);  livestock 
grazing;  fire  management;  lands 
(including  tenure  adjustments  and 
rights-of-way);  locatable,  leasable,  and 
salable  minerals;  recreation  (including 
wild  and  scenic  rivers);  wilderness; 
visual  resources;  cultural  resources; 


hazardous  materials;  and  areas  of 
critical  environmental  concern. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan: 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
corresponding  to  these  issue  areas  will 
be  represented  and  used  during  the 
planning  process. 

Agency  represer.latives  and  interested 
persons  are  invited  to  visit  with 
Pocateilo  Field  Office  officials  at  any 
time  during  the  EIS  process.  In  addition, 
two  specific  time  periods  are  identified 
for  the  receipt  of  formal  comments.  The 
two  comment  periods  are.  (1)  during  the 
scoping  process  December  14.  2001  and, 
(2)  during  the  formal  review  period  of 
the  Draft  EIS. 

Dated:  .August  20,  2001. 
lames  E.  May. 

(  Pl-wr  Snake  River  Distrirl  Kfanager 
[FR  Doc.  01-28449  Filed  11-13-01:  8:45  am) 

BILLING  CODE  4310-GG-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sanctions  for  Breach  of  Commission 
Administrative  Protective  Order 

AGENCY:  International  Trade 
Commission. 

ACTION:  Sanction  for  breaches  of 
Commission  administrative  protective 
order, 

SUMMARY:  Notice  is  hereby  given  of  the 
sanction  imposed  by  (he  Commission 
for  breaches  of  the  administrative 
protective  orders  ("APO")  issued  in 
Bulk  Acetylsalicyhc  Acid  from  China 
(Aspirin),  Inv,  No,  731-TA-828  (Final) 
(APOB  Inv.  #210);  Synthetic  Indigo  from 
the  People's  Republic  of  China.  Inv.  No. 
731-TA-851  (Final)  (APOB  Inv.  #211); 
and  Furfuryl  Alcohol  from  China  and 
Thailand.  Inv.  Nos.  731-TA-703  and 
705  (Review)  (APOB  Inv.  #230).  The 
Commission  determined  that  attorneys 
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Bruce  Aitken  and  Kieran  Sharpe 
breached  the  .APO  in  APOB  Inv.  #210  by 
filing  a  pre-hearing  brief  with  the 
Department  of  Commerce  that  contained 
business  proprietary  information 
CBPI")  obtained  under  the  APO  in  the 
Commission's  preliminary  Aspirin 
investigation.  Aitken  and  Sharpe  also 
breached  the  APO  by  ser\'ing  a  copy  of 
the  same  brief  on  a  law  firm  that  was  not 
on  the  APO  of  either  the  Commission  or 
the  Department  of  Commerce.  The 
Commission  found  that  Bruce  .Mtken 
and  Kieran  Sharpe  breached  the  APO  in 
APOB  Inv.  #21 1  by  failing  to  delete  BPI 
from  two  pages  in  the  public  version  of 
the  Final  Comments  filed  with  the 
Commission  in  the  Synthetic  Indigo 
investigation.  The  Commission  found 
that  Kieran  Sharpe  breached  the  APO  in 
APOB  Inv  #230  by  failing  to  redact  BPI 
from  the  public  version  of  the  Final 
Comments  filed  with  the  Commission  in 
the  Furfuryl  Alcohol  review- 
investigation.  This  public  reprimand  is 
being  issued  because  the  breaches  in 
APOB  Inv.  #210  and  APOB  Inv.  #211 
were  the  second  and  third  breaches  for 
Aitken  within  a  two-year  period,  and 
the  breaches  in  APOB  Inv.  #210,  .\POB 
Inv.  #211,  and  APOB  Inv.  #230  were  the 
second,  third,  and  fourth  breaches  for 
Sharpe  occurring  within  a  two-vear 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  .McCue  Verratti.  Esq  ,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SVV., 
Washington.  DC  20436.  telephone  202- 
205-3088.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  can  also  be 
obtained  by  accessing  its  Internet  server 
[http  .//h-ww.  usyfc.gov) . 
SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  three 
investigations.  Aspirin,  Synthetic 
Indigo,  and  Furfuryl  Alcohol.  Messrs. 
Aitken  and  Sharpe  filed  applications  for 
access  to  APO  information  with  the 
Commission.  In  the  applic.ations,  thev 
swore  (i)  Not  to  disclose  without  WTitten 
permission  any  of  the  information 
obtained  under  the  APO  except  to 
certain  enumerated  categories  of 
approved  persons,  (ii)  to  serve  all 
materials  containing  BPI  disclosed 
under  the  APO  as  directed  by  the 
Secretary,  and  (iii)  to  otherwise  comply 
with  the  terms  of  the  APO  and  the 
Commission's  regulations  regarding 
access  to  BPI.  They  also  acknowledged 
in  the  APO  that  violation  of  the  APO 
could  subject  them,  and  their  firm,  to 
disbarment  from  practice  before  the 


Commission,  referral  to  the  U.S. 
.Attorney  or  appropriate  professional 
association,  or  "(sjuch  other 
administrative  sanctions  as  the 
Commission  determines  to  be 
appropriate*   *   *   "  19  CFR  207.7(d). 
The  Commission  granted  their 
applications. 

The  firm  with  which  Aitken  and 
Sharpe  are  affiliated,  Aitken  Irvin  Berlin 
&  Vrooman,  LLP.  is  very  experienced  in 
Commission  practice  as  are  attorneys 
Aitken  and  Sharpe.  Both  attorneys 
appear  regularly  before  the  Commission 
and  have  sought  access  to  APO 
information  on  a  regular  basis.  Both 
.■\itken  and  Sharpe  were  found  to  have 
previously  breached  an  .^PO  in  recent 
prior  investigations.  Neither  of  these 
prior  breaches  were  egregious  enough  to 
w-arrant  a  public  reprimand  when 
considered  separately,  and  were  instead 
dealt  with  through  private  reprimands. 
However,  the  several  current  breaches 
and  the  recent  prior  breaches 
demonstrate  a  disturbing  and 
unacceptable  pattern  of  overall  failure  to 
safeguard  information  released  under 
APO.  Business  proprietary  information 
received  from  private  parties  plays  an 
important  role  in  Commission 
investigations.  The  Commission's  ability 
to  obtain  such  information  depends  on 
the  confidence  of  the  submitting  parties 
that  their  proprietary  information  will 
be  protected, 

Bruce  Aitken  is  reprimanded  for 
breaching  the  APOs  in  the  Aspirin  and 
Synthetic  Indigo  investigations  as  stated 
above  and  for  committing  multiple  APO 
breaches  over  a  relatively  short  period 
of  time.  Kieran  .Sharpe  is  reprimanded 
for  breaching  the  .\POs  in  the  .Aspirin. 
the  SyTithetic  Indigo,  and  the  Furfur\'l 
Alcohol  investigations  as  stated  above 
and  for  committing  multiple  .APO 
breaches  over  a  relatively  short  period 
of  time. 

The  Commission  has  decided  to 
suspend  Sharpe's  access  to  APO 
information  for  a  period  of  six  months 
commencing  with  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register.  In  addition,  the  Commission 
has  directed  the  law  firm  of  Aitken  Irvin 
Berlin  &  Vrooman  to  have  at  least  two 
attorneys  review  all  documents  to  be 
filed  with  the  Commission  for  APO 
compliance  for  two  years  commencing 
with  the  date  of  the  publication  of  this 
notice  in  the  Federal  Register 

The  authority  for  this  action  is 
conferred  by  section  207.7(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207, 7(d)), 

Issued:  November  7,  2001, 


By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secrefon. 
IFR  Dor    01-28447  Filed  11-13-01:  8;4,t  am) 

BILLING  CODE  702O-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No  337-TA-447] 

Certain  Aerospace  Rivets  and 
Products  Containing  Same;  Notice  of  a 
Commission  Determination  not  to 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Consent  Order:  issuance  of 
Consent  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  L'  S.  International  Trade 
Commission  has  determined  not  to 
review  the  initial  determination  ("ID") 
of  the  presiding  administrative  law- 
judge  CALri  granting  the  joint  motion 
of  complainant  Allfast  Fastening 
Systems,  Inc.  ("Allfast  ")  and  respondent 
Ateliers  De  La  Haute  Garonne  Ets  Auriol 
Et  Cie..  S.A.  ("AHG")  to  terminate  the 
above-captioned  investigation  on  the 
basis  nf  a  consent  order 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Haldenstein,  Esq  ,  Office  of 
the  General  Counsel,  U,S.  International 
Trade  Commission,  telephone  (202) 
205-3041 .  Copies  of  the  ALfs  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington   DC  20436.  telephone  (202) 
205-2000  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  b\  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  G<meral  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  ser\er 
[http://^^^^■^^■. usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION:  On 
Januarx  25.  2001,  the  Commission 
instituted  this  investigation  based  on  a 
complaint  filed  by  Allfast  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  the  sale  for  importation. 
and  the  sale  within  the  United  States 
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after  importation  of  certain  aerospace 
rivets  and  products  containing  same  by 
reason  of  infringement  of  common  law 
trademarics    BRFR"  and  'BRFZ' 
dilution  of  the    BRFR'  and  'BRFZ' 
trademarks,  infringement  of  claims  1-6 
of  U.S.  Letters  Patent  5,580,202.  and 
unfair  competition  by  means  of  false 
designation  of  origin  and  false 
description.  The  complaint  further 
alleges  that  there  exists  in  the  United 
States  an  industry  as  required  by 
subsections  fa)(  1)(A)  and  (a)(2)  of 
section  337.  66  FR  7782  (January  25. 
2001).  AHG  was  the  only  respondent. 

On  August  31.  2001.  complainant 
Allfast  and  respondent  AHG  filed  a  )oint 
motion  to  terminate  the  investigation  on 
the  basis  of  a  consent  order  stipulation 
and  proposed  consent  order.  The 
Commission  investigative  attorney 
supported  the  motion 

On  October  15,  2001.  the  AL|  issued 
an  ID  (Order  No.  6)  terminating  the 
investigation  based  on  the  joint 
stipulation  and  proposed  consent  order. 
No  partv  petitioned  for  review  of  the  ID 
pursuant  to  19  CFR  210.43(a).  and  the 
Commission  found  no  basis  for  ordering 
a  review  on  its  own  initiative  pursuant 
to  19  CFR  210.44.  The  ID  thus  became 
the  determination  of  the  Commission 
pursuant  to  19  CP'R  210.42(h)(3). 

This  action  is  taken  under  the 
authoritv  of  section  337  of  the  Tariff  Act 
of  1930."as  amended,  19  U.S.C.  1337. 
and  Commission  rule  210.42,  19  CFR 
21042. 

Issued:  November  7.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secrctan, 

IFR  Hoc  Ul-iH4.tO  Kiled  11-13-01;  8:45  am) 
SILUNC  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-925  (Final)] 
Greenhouse  Tomatoes  From  Canada 

AGENCY:  United  States  International 
Trade  Oimmission 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-925  (Final)  under  section 
735(b)  of  the  Tariff  Art  of  1930(19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industr\  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injurv.  or  the 
establishment  of  an  industrv  in  the 
United  States  is  materiallv  retarded,  bv 


reason  of  less-than-fair-value  imports 
from  Canada  of  greenhouse  tomatoes, 
provided  for  in  subheadings  0702.00.20, 
0702  00.40,  and  0702.00.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commissions  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  b>e  obtained  by 
accessing  its  Internet  server  (http:// 
vvww.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commissions  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminar>-  determination 
by  the  Department  of  Commerce  that 
imports  of  greenhouse  tomatoes  from 
Canada  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  §  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  March 
28.  2001,  by  Carolina  Hydroponic 
Growers.  Inc.,  Leland,  NC;  Eurofresh, 
Willcox,  AZ;  Hydro  Age,  Cocoa,  FL;  Sun 
Blest  Management,  Fort  Lupton,  CO; 
Sun  Blest  Farms,  Peyton,  CO;  and 
Village  Farms,  LP,  Eatontown,  NJ. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 


'  For  purposes  of  this  investigation,  the 
Department  of  Cjjmmeixe  has  defined  the  subject 
merchandise  as  "all  fresh  or  chilled  tomatoes  grown 
in  greenhouses  in  Canada,  e.g..  common  round 
tomatoes.  therrN-  tomatoes,  plum  or  pear  tomatoes, 
and  cluster  or  on-lhe-vine'  tomatoes."  Specifically 
excluded  from  the  scope  of  this  investigation  are  all 
field-growji  tomatoes. 


representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretciry 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminar\'  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
February-  6.  2002,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  February  21,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  February  13,  2002.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  February  15, 
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2002,  at  the  U.S.  International  Trade 

Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  bv 
sections  201.6(b)(2).  201.13(0.  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  partv 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  Februar\-  13,  2002. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  Februar\' 
28,  2002;  witness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  Februar\-  28. 
2002.  On  March  19.  2002.  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  ma\  submit  final 
comments  on  this  inforrratinn  on  or 
before  March  21.  2002.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201 .8  of  the  Commission's  rules;  anv 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  bv 
facsimile  or  electronic  means. 

In  accordance  with  sections  201  16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  bv  a  partv  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  senice  list), 
and  a  certificate  of  ser\ice  must  be 
timely  filed  The  Secretan,-  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 


Issued:  November  7.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary 
IFR  Doc.  01-28448  Filed  11-13-01:  8:45  am 

BILLING  CODE  r02O-02-P 


NATIONAL  CREDfT  UNION 
ADMINISTRATION 

Notice  of  Meetings;  Sunshine  Act 

TIME  AND  DATE:  10  a.m..  Thursday. 

November  15.  2001. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Conmi unity 
Charter. 

2.  request  from  a  Federal  Credit  Union 
to  Expand  its  Community  Charter. 

3.  Request  from  a  Federal  Credit 
Union  to  Add  an  linderser\ed  Area  to 
its  Field  of  Membership. 

4.  Marsland  Member  Business  Loan 
Rule. 

5.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  Waiver  under  Part 
704  of  NCUA's  Rules  and  Regulations. 

6.  NCUA  Operating  Budget  for  2002- 
2003. 

7.  NCUA  Overhead  Transfer  Rate  for 
2002. 

8.  NCUA  Operating  Fee  Scale  for 
2002. 

9.  Petition  for  a  Rulemaking  on  the 
Overhead  Transfer  Rate 

10  Final  Rule:  Part  742  and 
Amendment  to  Part  722,  NCUAs  Rules 
and  Regulations.  Regulator}'  Flexibility 
Program. 

RECESS:  11:30  a.m. 

TIME  AND  DATE:  12:30  p.m..  Thursday, 

November  15,  2001. 

PLACE:  Board  Room.  7lh  Floor.  Room 

7047.  1775  Duke  Street,  Alexandria,  \'A 

22314-3428.. 

STATUS:  Closed.. 

MATTERS  TO  BE  DISCUSSED: 

1.  Administrative  .Action  under  Part 
709  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  e.xemptions  (6)  and 
(8). 

2  One  (1)  Personnel  Matter.  Closed 
pursuant  to  exemptions  (2j  and  (6) 
FOR  FURTHER  INFORMATION  CONTACT: 
B(>^ky  Baker.  Secretary  of  the  Board. 
Telephone  703-518-6304. 

Becky  Baker, 

Secnefory  of  the  Board. 

(FR  Dor  01-28576  Filed  11-8-01;  5:09  pmj 

BILUNG  COOe  7535-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice, 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  he 
received  by  January  14,  2002  to  be 
assured  of  consideration.  Comments 
received  after  that  date  would  be 
considered  to  the  extent  practicable. 

ADDRESSES:  Written  comments 
r>'t:arding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton.  Reports 
Clearance  Officer.  National  Science 
Foundation.  4201  Wilson  Blvd..  Rm. 
295.  Arlington.  VA  22230.  or  by  e-mail 
to  splimpto'e.nsf.i;n\ 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  email  to  splimpto&nsf.gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Fridav 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection  The  National 
Science  Foundation's  Graduate 
Research  Traineeship  Program's  Follow 
Up  Study. 

OMB  Control  No.:  3145-NEW. 
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Expiration  Date  of  Approval:  Not 
applicable. 

Tvpe  of  Bequest:  Intent  to  seek 
approval  to  carry  out  a  new  information 
collection. 

1.  Abstract 

This  document  has  been  prepared  to 
support  the  clearance  of  data  collection 
instruments  to  be  used  in  the  follow  up 
studv  fif  the  National  Science 
Foundations  (NSF)  Graduate  Research 
Traineeship  (GRT)  Program  GRT 
supported  graduate  students  in  peer- 
review  selected  institutions  to  achieve  a 
doctorate  (PhD)  in  critical  or  emerging 
areas  of  science,  mathematics,  and 
engineering.  The  studv  addresses  the 
following  questions;  What  positions  do 
graduates  obtain  following  completion 
of  the  doctorate'  What  academic  awards 
or  private/public  sector  attainments  do 
graduates  receivi'?  What  impacts  do 
trdineeshi[)s  ha\e  on  the  sponsoring 
institution.  facult\  ,  and  colleagues? 
How  do  GRT  trainees  who  stopped  their 
pursuit  of  a  PhD  characterize  their  GRT 
experience^  Is  there  a  relationship 
between  the  average  time  of  GRT 
funding  support  for  a  trainee  and  the 
average  number  of  years  requir4ed  for 
compl'^ting  d  PhD?  Despite  not 
completing  the  doctorate,  did  former 
CjRT  recipients  find  the  traineeships? 

The  (lata  to  address  these  questions 
will  be  gathered  via  two  sur\'ey 
instruments.  The  first  instrument  is  an 
Institutional  Impact  Survey  that  GRT 
pro|ect  Principal  Investigators  (PI)  will 
complete  2  years  after  their  final  year  of 
funding.  The  second  instrument  is  an 
individual  survey  that  all  trainees  who 
have  received  doctorates  or  withdrawn 
from  the  GRT  program  will  be  asked  to 
complete. 

2.  Expected  Respondents 

The  expected  respondents  are  the 
Principal  Investigators  and  GRT  funding 
recipients  (trainees)  from  GRT  projects 
funded  by  NSF  since  199:^. 

3.  Burden  on  the  Public 

The  total  annual  burden  hours  for  this 
collection  are  290  for  a  maximum  of  373 
respondents,  assuming  an  80-100% 
response  rate.  The  average  annual 
reporting  burden  is  one  hour  or  less  per 
respondent  The  burden  on  the  public  is 
limiled  be(  <iuse  the  study  is  limited  to 
GRT  project  participant  and  no  other 
individuals. 

Ddlcd   NDvember  7.  2001. 
Suzanne  H.  Phmptrin, 

\SF  Rf'ports  Uvaruncf  Officer. 

iFK  Dor  ni-2H424  Filed  1 1-lH-Ol;  8:45  ami 

BILLING  CODE  755$-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  National  Science  Foundation. 
action:  Notice. 


summary:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no.longer  than  3 
years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency  "s  estimate  of  the  burden  of 
(he  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Written  comments  should  be 
received  by  January  14,  2002,  to  be 
assured  of  consideration.  Comments 
received  after  that  date  would  be 
considered  to  the  extent  practicable. 

ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  fjfficer.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington.  VA  22230.  or  by  e-mail 
to  <;plimpo'9nsf^nv 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  mail  to  splimpto@nsf,gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  oj  Collection:  An  Evaluation  of 
the  Impact  of  Adoption  and  Use  of  the 
Office  of  Science  Education  Curriculum 
Supplements  on  Students'  Scientific 
Knowledge. 


OMB  Control  No.:  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  carry  out  a  new  information 
collection. 

1.  Abstract 

The  National  Science  Foundation 
(NSF)  has  provided  funding  for 
systematically  developed,  research- 
based  curriculum  materials  beginning  in 
the  1960s.  NSF  has  the  responsibility  of 
coordinating  evaluations  of  mathematics 
and  science  education  programs  across 
government,  including  agencies  such  as 
the  National  Institutes  of  Health  (NIH). 
Since  its  establishment  as  part  of  NIH. 
the  Office  of  Science  Education  (OSE) 
has  engaged  in  the  development  of 
science  curriculum  supplements  and 
other  educational  materials  related  to 
medicine  and  research.  NSF  and  NIH 
will  partner  in  this  evaluation  because 
both  desire  information  on  the 
effectiveness  of  curriculum  materials 
and  the  effective  means  to  collect  this 
information.  Over  the  years,  there  have 
been  changes  in  the  levels  of  funding  for 
such  instructional  materials,  reflecting 
changes  in  public  support  and  concerns 
for  such  endeavors.  However,  concerns 
about  student  achievement  in  science 
have  focused  attention  on  the  need  for 
strong  curriculum  materials  to  support 
"systemic  reform"  (O'Day  &  Smith. 
1993).  NSF  has  responded  to  these 
needs  by  increasing  support  to  research- 
based  instructional  materials  that  have 
been  reviewed  by  content  experts  and 
found  to  be  of  high  quality  and  meet  the 
demands  of  the  National  Science 
Education  Standards  (NSES). 

The  proposed  evaluation's  study 
questions  tu  be  addressed  are:  Do  the 
curriculum  supplements  promote  better 
science  education?  Do  the  curriculum 
supplements  reduce  academic  inequity? 
Do  the  curriculum  supplements  deepen 
students'  understanding  of  the 
importance  of  basic  research  to 
advances  in  medicine  and  health?  Do 
the  curriculum  supplements  foster 
student  analysis  of  the  direct  and 
indirect  effects  of  scientific  discoveries 
on  their  individual  and  public  health? 
Do  the  c  urriculum  supplements 
encourage  students  to  take  more 
responsibility  for  their  own  health? 

The  data  to  address  these  questions 
will  be  gathered  using  mixed  methods. 
In  addition  to  assessing  student 
achievement  data  and  using  surveys,  the 
mixed-methods  evaluation  model  will 
include  pre-observation  questionnaires, 
observations,  and  interviews  of  teachers. 
Interviews  and  observations,  for 
example,  will  enable  research  evaluators 
to  clarif\'  vague  responses  in  surveys  or 
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confirm  findings.  As  part  of  the 
evaluation,  pre-  and  post-assessment 
will  be  used  for  NIH  Curriculum 
Supplement  Series  for  Grades  9-12  to 
compare  students'  learning  of  scientific 
concepts  and  skills  when  a  supplement 
of  NIH  materials  will  be  used,  with 
students  who  do  not  receive  the  NIH 
materials.  Teacher  and  student  surveys, 
interviews,  site  visits,  document 
reviews,  standardized  performance 
measures,  and  student  work  samples 
will  provide  the  basis  for  comparison. 

2.  Expected  Respondents 

The  expected  respondents  and 
observation  subjects  are  pre-college 
teachers  and  students. 

3.  Burden  on  the  Public 

The  total  annual  burden  hours  for  this 
collection  are  2.632  for  a  maximum  of 
3744  respondents,  assuming  an  80- 
100%  response  rate.  The  average  annual 
reporting  burden  is  one  hour  or  less  per 
respondent.  The  burden  on  the  general 
public  is  small  becaiise  the  studv  is 
limited  to  a  10  percent  random  sample 
of  the  12.000  teachers  who  have 
requested  the  materials  being  studied,  a 
sample  of  impacted  students,  and  60 
treatment  and  60  comparison  teachers. 

Dated:  November  7,  2001. 
Suzanne  H.  Plimpton. 
\SF  Reports  Clearance  Officer. 
IFR  Dor.  01-28431  Filed  11-13-01;  8:45  am) 

BILUNG  CO0€  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 


SUMMARY:  The  National  Science 

Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment.  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility. 


and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiologv; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  January  14.  2002  to  be 
assured  of  consideration.  Comments 
received  after  that  date  would  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  of  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton.  Reports 
Clearance  Officer.  National  Science 
Foundation.  4201  Wilson  Blvd  ,  Rm. 
295,  .Arlington.  VA  22230.  or  by  e-mail 
to  spplimpto^nsf.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  spiimpto@nsrgov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection   Survey  of  Colleges. 
Universities  Providing  Graduate  Degrees 
and  Specializations  in  Evaluation,  and 
Providers  of  Professional  Development 
Offerings. 

OMB  Control  No.:  3145-\TW. 

Expiration  Date  of  Aprpovai.  Not 
applicable. 

T\-pe  of  Request:  Intent  to  seek 
approval  to  carry  out  a  new  information 
collection. 

1.  Abstract 

This  document  has  been  prepared  to 
support  the  clearance  of  data  collection 
instruments  to  be  used  in  the  Sur\'eys  of 
Colleges  and  Universities  Providing 
Graduate  Degrees  and  Specializations  in 
Evaluation,  and  Providers  of  Evaluation 
Professional  Development  Offerings.  A 
major  problem  that  NSF  faces  is  the  lace 
of  qualified  evaluators  to  ser\'e  as 
resources  to  NSF-funded  projects. 
Therefore,  the  Evaluation  Program  has 
set  as  part  of  its  mission  the  building  of 
capacity  in  the  field  of  evaluation 
NSF's  efforts  will  ser\'e  both  to 
guarantee  that  there  will  be  adequate 
numbers  of  trained  evaluators  to  meet 
NSF's  needs  and  to  aid  in  creating  a 
solid  knowledge  base  for  this  relativelv 
new  professional  field   Fundainental  to 
both  of  these  purposes  is  the  collection 
of  data  on  current  capacity  in  the 
evaluation  field  to  conduct  training. 


This  includes  both  formal  education 

that  leads  to  the  granting  of  degrees,  and 
informal  education  that  fosters  the 
acquisition  of  specific  knowledge  and 
skills  through  short  courses,  workshops, 
or  Internet  offerings.  The  approach 
encompasses  two  surveys.  One  is  of 
university  and  college-based  formal 
evaluation  training  programs  leading  to 
a  major  or  minor  course  of  graduate 
degree  studies;  the  other  is  of 
professional  training  activities  in 
evaluation  that  are  regularly  provided 
and  may  result  in  continuing  education 
certificates 

2.  Expected  Respondents 

The  expected  respondents  are 
twofold.  Those  responding  to  the 
college  and  university  degree  programs 
will  be  those  institutions  that  offer 
formal  degree  or  specialization 
programs  in  the  field  of  evaluation. 
Those  receiving  the  second  tvpe  of 
survey  will  be  institutions,  companies 
and  organizations  that  provide  regular, 
short-term,  intensive  training  programs, 
such  as  institutes  and  short  courses  for 
both  current  and  novice  evaluators. 

3.  Burden  on  the  Public 

The  total  elements  for  these  two 
collections  are  32  burden  hours  for  a 
maximum  of  120  participants  annually, 
assuming  an  80-100%  response  rate. 
The  average  annual  reporting  burden  is 
under  20  minutes  per  respondent.  The 
burden  on  the  public  is  negligible,  as 
the  sun'ey  is  limited  to  colleges, 
universities  and  other  entities  that 
provide  degrees,  areas  of  specialization, 
and  professional  development  in  the 
field  of  evaluation. 

Dated:  November  7.  2001. 
Suzanne  H.  Plimpton, 

\SF  Reports  Clearance  Officer. 

(PR  Doc  01-28484  Filed  1 1-13-01;  8:45  ami 

BILLING  COO€  7555-01-1(1 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-331] 

Nuclear  Manapcment  Company.  LLC; 
Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

The  L  S.  Nuclear  Regulator)' 
Commission  (Commission)  has  issued 
Amendment  No  243  to  Facility 
Operating  License  No.  DPR— 49  issued  to 
Nuclear  Management  Company.  LLC 
(the  licensee),  which  revised  the 
Operating  License  and  Technical 
Specifications  (TS)  for  operation  of  the 
Duane  .Arnold  Energy  Center  (DAEC) 
located  in  Linn  Countv.  Iowa.  The 
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amendment  is  effective  as  of  the  date  of 

i.s.suance 

The  amendment  modified  the 
Operating  License  and  TS  to  allow  an 
increase  of  the  authorized  operating 
power  le\el  from  1H.t8  megawatts 
thermal  (MWt)  to  1912  MVVt  at  DAEC. 
The  change  represents  an  increase  of 
15.3  percent  above  the  current  rated 
thermal  power  and  is  considered  an 
I'xtendf'fi  powiT  ujirate. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  19.t4.  as  amended  (the  Act),  and  the 
(^ommissicm's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  bv  the  Act  and  the 
{ jimmission's  rules  and  regulations  in 
10  CFR  Chapter  i.  vvhit:h  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facilitv  Operating 
License  and  Opportunitv  for  a  Hearing 
in  connection  with  thi.s  action  was 
published  in  the  Federal  Register  on 
.September  27,  2001  (6b  PR  49426).  No 
retiuest  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Envirtrnmontal  Assessment  related  to 
the  action  anrl  has  determined  not  to 
prepare  an  en\  ironmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
havp  a  significant  effect  on  the  quality 
wf  the  hiiiiiaii  environment  (66  FR 
"")t:'1)  1 

Furth'T  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  16.  2000. 
as  supplemented  .April  16  (two  letters) 
and  17;  Mav  8  (two  letters).  10,  11  (two 
l<-ttcrs).  22.  and  24;  lune  5,  11.  18,  21, 
.ind  28;  lulv  11,  19.  and  25:  August  1. 
10.  lb.  and  21:  and  October  17,  2001.  (2) 
.Amendment  .No   243  to  License  No. 
DPR-49.  (3)  the  Commissiim's  related 
Safetv  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment   Documents  may  be 
examined,  and'or  copind  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  1 1555 
Rockvilh'  Pike  (first  floor).  Rockville, 
Maryland.  Publiclv  available  records 
will  be  accessihle  electronically  from 
thf  .Agency wide  Documents  Access  and 
Management  .Systems  (ADAM.S)  Public 
Electronu;  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
\^^\^^  nrc.gov/SRC/ADAMS/index.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 


Document  Room  Reference  staff  by 
telephone  at  1-800-397^209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at;Rockville,  Maryland,  this  6th  day 
of  November  2001. 

For  the  Nut  loar  Regulatory  Commission. 
Brenda  L.  Mozafari, 
Projvcl  Xtafuiger.  Section  I .  Project 
Directorate  111.  Division  of  Licensing  Project 
Management.  Office  of  Suclear  Reactor 
Regulatiori. 
jFR  Doc  0i-28.=il0  Filed  11-13-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Meetings;  Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  November  12,  19,  26, 

December  3.  10,  17,2001. 

PIJVCE:  Commissioners'  Conference 

Room,  1 1555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  [fJovember  12.  2001 

Wednesday,  November  14,  2001 

8:55  a.m. — Affirmation  Session 
(Public  Meeting)  (if  needed) 

9:00  a.m. — Discussion  of 
Intragovernmental  and  Security  Issues 
(Closed-8x.  1  &  9) 

Thursday,  November  15,  2001 

2:00  p.m. — Discussion  of 
Intragovetrnmental  Issues  (Closed-Ex.  1) 

Week  oftJovember  19.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  19,  2001. 

Week  of  November  26.  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  26,  2001. 

Week  of  December  3.  2001 — Tentative 

Monday,  December  3.  2001 

2:00  p.m. — Briefing  on  Status  of 
Steam  Generator  Action  Plan  (Public 
Meeting)  (Contact:  Maitri  Banerjee,  301- 
415-2277) 

Wednesday,  December  5,  2001 

1:25  p.m. — Affirmation  Session 
(Public  Meeting)  (if  needed) 

1:30  p.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact:  John 
Larkins,  301-415-7360) 

Week  of  December  10.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  10,  2001. 


Week  of  December  1 7.  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  10.  2001. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contac;t  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651, 

Additional  Information:  By  a  vote  of 
5-0  on  November  2.  the  Commission 
determined  pursuant  to  L'S.C.  552b(e) 
and  §  9, 107(a)  of  the  Commission's  rules 
that  "Discussion  of  Intragovernmental 
and  vSecurity  Issues  (Closed-Ex,  1  &  9)" 
be  held  on  November  6,  and  on  less 
than  one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http//v\'\vvv. nrc.gov 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electrtmically.  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dcilftl:  N'ovemb-'r  H.  .iOOl, 
David  Louis  Gamberoni, 
Technical  Coordinator.  Office  of  the 
Secretary. 
IFR  Doc,  01-28644  Filfrt  11-9-01:  2:19  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

Note:  The  publication  date  for  this  notice 
will  change  from  every  other  Wednesday  to 
every  other  Tuesday,  effective  lanuary  8. 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  bivveeklv. 

I.  Background 

Pursuant  to  Public  Law  97—415.  the 
U.S.  Nuclear  Regulatory  (Commission 
(the  Commission  or  NRC  staff]  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  .Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
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make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  h\  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  bearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  22. 
2001  through  November  3.  2001,  The 
last  biweeklv  notice  was  published  on 
October  31,  2001  (66  FR  557007), 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  S'o  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50,92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  deratmg  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Chief  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  US,  Nuclear  Regulatorv 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice  Written  comments  mav 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Mar\'land  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  14.  2001.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\'ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2,  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2,714. 
which  is  available  at  the  NTlC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  1155.5  Rockville  Pike  (first 
floor).  Rockville,  .Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  .Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
\^^^■^^■.nrr.gov/^'EC/ADA^^S/index.html 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  .Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  b\  the  Chairman 
of  the  Atomic  Safet\  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretar>-  or  the 
designated  .Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2  714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
why  intenention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1 )  The  nature  of  the 
petitioner's  nght  under  the  Act  to  be 


made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\-ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inten'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisf\-  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
wbich  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party, 
•  Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\'e  to  decide 
when  the  hearing  is  held. 
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If  the  final  determination  is  that  the 
dmendment  roquest  involves  no 
significant  hazards  consideration,  the 
('nmmission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  (Commission. 
Washington.  DC  20.=i5.5-0001,  Attention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
(■Commission's  Public  Document  Room, 
located  at  ()ne  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville. 
Mar\land  20852.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001.  and  to  the 
attorney  for  the  licen.see. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
(Commission,  the  presiding  officer  or  the 
.Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(al(l)(i)-(vl  and  2.714(d). 

For  fiirther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  whirh  is  available  for 
()ublic  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  fioor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  web  site.  /]»p.//wivnv./7rc.gov'AVflC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  room  (PDR)  Reference 
staff  at  1-800-397-4209.304-415-4737 
or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy  (^ompany.  LLC,  Docket 
So  50-461.  Clinton  Power  Station,  Unit 
1 ,  DeWitt  County,  Illinois 

Date  of  amendment  request:  August 
21. 2001 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  actions  taken  for  an  inoperable 


battery  charger,  revise  battery  charger 

testing  criteria,  and  relocate  certain 
safety-related  battery  surveillance 
requirements  from  the  Technical 
Specifications  to  a  licensee-controlled 
program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  restructure  the  TS 
[Technical  Specifications)  for  the  DC 
Electrical  Power  system.  The  proposed     . 
changes  add  actions  to  specifically  address 
battery  charger  inoperability  with  increased 
completioij  times.  This  change  will  rely  upon 
the  capability  of  providing  the  battery 
charger  fuaction  by  an  alternate  means,  (e.g., 
a  spare  battery  changer  that  will  function  as 
a  qualified  backup)  to  take  advantage  of  the 
proposed  increased  completion  time.  The  CD 
power  System  or  associated  battery  chargers 
are  not  initiators  to  any  accident  sequence 
analyzed  in  the  Updated  Safety  Analysis 
Report  (USAR).  Operation  in  accordance 
with  the  proposed  TS  ensures  that  the  DC 
Power  System  is  capable  of  performing 
function  as  described  in  the  USAR.  therefore 
the  mitigative  functions  supported  by  the  DC 
Power  System  will  continue  to  provide  the 
protection  assumed  by  the  analysis. 

The  relocation  of  preventive  maintenance 
surveillance,  and  certain  operating  limits  and 
actions  to  a  newly-created,  licensee- 
controlled  TS  5.5.14,  "Battery  Monitoring 
and  Maintenance  Program."  will  not 
challenge  the  ability  of  the  DC  Power  System 
lo  perform  its  design  function.  The 
maintenance  and  monitoring  required  by 
current  TS.  which  are  based  on  industry 
standards,  will  continue  to  be  performed.  In 
addition,  the  EXZ  Power  System  is  within  the 
scope  of  10  CFR  50.65.  "Requirements  for 
monitoring  the  effectiveness  of  maintenance 
at  nuclear  power  plants."  which  will  ensure 
the  control  of  maintenance  activities 
associated  with  the  DC  Power  System. 

In  sumnjary.  the  proposed  changes  do  not 
involve  a  signihcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  involve 
restructuring  the  TS  for  the  DC  Electrical 
Power  system.  This  change  will  rely  upon  the 
capability  of  providing  the  battery  charger 
Tunction  by  an  alternate  means,  (e.g.,  a  spare 
battery  charger  that  will  function  as  a 
qualified  backup)  to  take  advantage  of  the 
proposed  increased  completion  time.  The  D(C 
Power  System  or  associated  battery  chargers 
are  not  initiators  to  any  accident  sequence 
analyzed  in  the  Updated  Safety  Analysis 
Report  (USAR). 

Allowing  the  use  of  a  spare  battery  charger 
will  increase  the  reliability  of  the  DC 
Electrical  Power  system.  The  mitigative 


functions  supported  h\  the  DC  Power  System 
will  continue  to  provide  the  protection 
assumed  by  the  safety  analysis  described  in 
the  USAR.  Therefore,  there  are  no  new  types 
of  failures  that  could  be  c:reated  by  a  failure 
of  the  spare  battery  charger  As  such,  no  new 
or  different  kind  of  accident  or  transient  is 
expected  by  these  changes. 

Therefore,  these  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  not  adversely 
affect  operation  of  plant  equipment.  These 
changes  will  not  result  in  a  change  to  the 
setpoints  at  which  protective  actions  are 
initiated.  Sufficient  DC  capacity  to  support 
operation  of  mitigation  equipment  is 
ensured.  The  changes  associated  with  the 
new  Battery  Maintenance  and  Monitoring 
Program  will  ensure  that  the  station  batteries 
are  maintained  in  a  highly  reliable  manner. 
The  use  of  a  spare  batterv  charger  will 
increased  the  reliability  of  the  DC  system 
during  periods  of  normal  battery  charger 
inoperability.  The  equipment  fed  by  the  DC 
Electrical  Sources  will  continue  to  provide 
adequate  power  to  safety  related  loads  in 
accordance  with  analysis  assumptions. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invoives  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Robert  Helfrich. 
Mid-West  Regional  Operating  Group. 
E.xelon  (feneration  Companv.  LLC.  4300 
Winfield  Road.  Warrenville'.  IL  60555. 

SRC  Section  Chief:  Anthony  J. 
Mendiola. 

AmerGen  Energy  Company.  LLC.  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  1  (TMI-l),  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
September  20,  2000.  as  supplemented 
August  2  and  September  28,  2001. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  change  would  (1)  delete  the 
requirements  for  hydrogen  monitoring 
instrumentation  from  TS  sections 
3.5.5.2.  3.6,  and  Tables  3.5-3  and  4.1- 
4  and  correct  a  typographical  error  in 
item  8  of  Table  4.1-4;  (2)  delete  the 
requirements  for  hydrogen  recombiners 
in  TS  section  4.4.4;  and  (3)  delete  the 
reference  to  the  hydrogen  purge  system 
and  hydrogen  recombiners  from  the 
Bases  of  TS  section  4.12.2. 

Basis  for  proposed  no 
significanthazards  consideration 
determination:  As  required  by  10  CFR 
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50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  Nuclear 
Regulatory  Commission  (N'RC)  staff 
reviewed  the  licensee's  analvsis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis,  which  is  based  on 
the  representation  made  by  the  licensee 
in  the  September  20,  2001,  application 
as  supplemented  August  2  and 
September  28.  2001.  is  presented  below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated' 

No.  This  change  has  no  effect  on  plant 
equipment  provided  for  the  reactor 
coolant  system,  reactor  building  heat 
removal,  or  the  equipment  provided  for 
mixing  of  the  reactor  building 
atmosphere  following  an  accident.  This 
proposed  change  does  not  alter  the 
design  or  configuration  of  the  plant 
beyond  that  of  the  containment 
combustible  gas  control  systems.  The 
containment  combustible  gas  control 
systems  are  currently  classified  as  safety 
systems.  The  containment  combustible 
gas  control  systems  are  composed  of  two 
hydrogen  monitors  and  two  hydrogen 
recombiners,  backed  up  by  a  portion  of 
the  reactor  building  purge  system  that 
can  be  used  to  vent  the  reactor  building. 
Hydrogen  control  components 
(hydrogen  monitors,  hydrogen 
recombiners,  and  hydrogen  vents)  do 
not  affect  any  accident  initiation 
sequence  previously  identified. 
Therefore,  this  change  does  not  increase 
the  probability  of  an  accident  previously 
evaluated. 

The  containment  combustible  gas 
control  systems  are  provided  to  ensure 
that  reactor  building  hydrogen 
concentration  is  maintained  below  the 
lower  flammability  limit  of  4.0  percent 
The  NT?C  staff  has  found  hydrogen 
combustion  to  be  a  small  contributor  to 
containment  failure  for  large,  dry 
containment  designs  due  to  the 
robustness  of  these  containment  types 
and  the  likelihood  of  a  spurious  ignition 
source.  The  containment  combustible 
gas  control  systems  are  not  credited  in 
the  TMI  Unit  1  probability  risk 
assessment  (PRA). 

Therefore,  this  change  would  not 
result  in  a  significant  increase  the 
consequence  of  accidents  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  proposed  change  does  not 
alter  the  design  or  configuration  of  the 
plant  beyond  that  of  the  containment 


combustible  gas  control  systems. 
Hydrogen  generation  following  a  design 
basis  loss-of-coolant  accident  (LOCA) 
has  been  evaluated  in  accordance  with 
regulatory  requirements.  Deletion  of  the 
containment  combustible  gas  control 
system  from  the  TSs  does  not  alter  the 
hvdrogen  generation  processes  post- 
LOCA  The  NRC  staff  has  found 
hydrogen  combustion  to  be  a  small 
contributor  to  containment  failure  for 
large,  dry  containment  designs  due  to 
the  robustness  of  these  containment 
types  and  the  likelihood  of  a  spurious 
ignition  source  The  containment 
combustible  gas  control  svstems  are  not 
credited  in  the  TMI  Unit  1  level  2  PRA. 

Therefore,  since  the  accident 
evaluation  does  not  credit  these  systems 
or  assume  that  they  operate  during  an 
accident,  operation  of  the  facility  in 
accordance  with  this  proposed  change 
will  not  create  the  possibility  of  a  new- 
er different  kind  of  accident  from  any 
accident  previously  evaluated 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  This  change  has  no  effect  on  plant 
equipment  provided  for  the  reactor 
coolant  system,  reactor  building  heat 
removal,  or  the  equipment  provided  for 
mixing  of  the  reactor  building 
atmosphere  following  an  accident.  This 
change  only  involves  the  deletion  of 
requirements  for  containment 
combustible  gas  control  equipment, 
(hydrogen  monitors,  hydrogen 
recombiners.  and  containment  hvdrogen 
vents)  The  NRC  staff  has  found 
hydrogen  combustion  to  be  a  small 
contributor  to  containment  failure  for 
large,  dry  containment  designs  due  to 
the  robustness  of  these  containment 
types  and  the  likelihood  of  a  spurious 
ignition  source.  Use  of  the  containment 
combustible  gas  control  svstems  are  not 
credited  in  the  TMI  Unit  1  PRA  TMI 
Unit  1  utilizes  a  large  open  contairmient 
design  that  precludes  the  buildup  of 
hydrogen  pockets  that  might  be  formed 
if  the  reactor  building  were  of  a 
compartmentalized  design.  The  TMI-l 
PRA  concluded  that  the  containment 
would  remain  intact  for  severe  accidents 
which  included  hydrogen  bums  for 
which  no  credit  was  taken  for  the 
combustible  gas  control  system  as  long 
as  the  containment  heat  removal 
systems  (reactor  building  emergency 
cooling  and  reactor  building  sprays) 
remain  functional 

The  proposed  change  will  relax 
certain  special  treatment  requirements 
associated  with  hydrogen  monitors.  As 
discussed  in  Regulatory  Guide  1.97, 
"Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 


Plant  and  Environs  Conditions  During 
and  Following  an  .Occident.  "  Revision 
3.  dated  May  1983.  the  NRC  staff 
believes  that  the  revised  treatment  is 
appropriate  for  instrumentation  needed 
to  assess  the  degree  of  core  damage  and 
confirm  that  spurious  ignition  of 
hydrogen  has  taken  place. 

Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Based  on  the  NRC  staffs  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50  92(c)  are  satisfied  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  invohes  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen.  Jr  .  Vice  President  and  Cieneral 
Counsel.  Exelon  (feneration  Company. 
LLC,  300  Exelon  Way.  KSB  3-W. 
Kennett  Square,  PA  19348. 

SBC  Section  Chief:  L.  Raghavan, 
Acting. 

Dominion  Nuclear  Connecticut.  Inc.,  et 
ai.  Docket  So  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No  3.  New 
London  County,  Connecticut 

Date  of  amendment  request:  August 
27,  2001 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Millstone  Nuclear  Power  Station.  Unit 
No.  3  (MP3)  Technical  Specifications 
(TSs)  action  and  sur\eillance 
requirements  associated  with  the 
contaiimaent  air  lock.  The  Bases  of  the 
affected  TSs  will  be  modified  to  address 
the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination- 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensee's  analvsis  against  the 
standards  of  10  CFR  50  92(c)  The  NRC 
staffs  analysis,  which  is  based  on  the 
representation  made  by  the  licensee  in 
the  August  27,  2001,  application,  is 
presented  below: 

1   Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated 

The  proposed  changes  will  not  revise 
the  operability  requirements  for  the 
containment  air  lock  As  a  result,  the 
design-basis  accidents  will  remain  the 
same  postulated  e\ents.  and  the 
consequences  of  the  design-basis 
accidents  will  remain  the  same.  Also, 
the  containment  air  lock  is  not  an 
accident  initiator  Therefore,  the 
proposed  change  will  not  involve  any 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
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2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated 

Since  the  containment  air  lock  is  not 
an  accident  initiator,  these  pro{)osed 
changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
diiv  at:ci(ient  previously  evaluated. 

3   Involve  a  significant  reduction  in  a 
margin  of  safetv. 

Since  the  operabilitv  requirements  for 
the  containment  air  lock  will  not 
change,  and  the  containment  air  lock 
will  continue  to  function  as  assumed  in 
the  safety  analvsis,  the  proposed  change 
will  not  result  in  a  reduction  in  a 
margin  of  safety. 

Based  on  this  analvsis.  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
(luoco,  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc.. 
VVdterf<ird,  CT  06141-.5127. 

\'RC  Section  Chief:  James  W.  Clifford. 

Dominion  Suclear  Connecticut  Inc..  et 
al.  Docket  \o.  50-423,  Millstone 
Nuclear  Power  Station.  Unit  No  3,  New 
London  County.  Connecticut 

Date  of  amendment  request: 
September  26.  2001 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
Millstone  Nuclear  Power  Station,  Unit 
No  ,i  (MP3)  Technical  Specifications 
(TSs)  to  relocate  MP.?  TSs  related  to  the 
position  indication  system  to  the 
respective  Technical  Requirements 
Manual  ITRM)  The  Bases  of  the  affected 
TSs  will  be  modified  to  address  the 
proposed  changes.  Also,  index  pages 
will  be  revised  to  reflect  the  relocation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensees  analvsis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staffs  analvsis.  which  is  based  on  the 
representation  made  by  the  licensee  in 
the  .September  26.  2001,  application,  is 
presented  below; 

1    Involve  a  significant  increase  in  the 
probability  or  con.sequences  of  an 
accident  previouslv  evaluated. 

The  proposed  requirements  remain 
the  same  except  that  the  requirements 
will  be  relocated  to  the  TRM.  Since  the 
proposed  requirements  are  the  same, 
this  proposed  (  hange  will  not  increase 


the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Since  tne  requirements  remain  the 
same,  these  proposed  changes  do  not 
alter  the  way  any  system,  structure,  or 
component  functions  and  do  not  alter 
the  manner  in  which  the  plant  is 
operated.  The  proposed  changes  do  not 
introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Since  the  proposed  changes  are  solely 
to  relocate  the  existing  requirements,  it 
does  not  affect  plant  operation  in  any 
way.  Therefore,  the  proposed  change 
will  not  result  in  a  reduction  in  a 
margin  of  safety. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut.  Inc.. 
Waterford,  CT  06141-5127. 

NRC  Section  Chief:  James  W.  Clifford. 

Dominion  Nuclear  Connecticut  Inc.,  et 
ai.  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station.  Unit  No.  3,  New 
London  Countv,  Connecticut 

Date  of  amendment  request:  October 
1. 2001. 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
Millstone  Nuclear  Power  Station.  Unit 
No.  3  (MP3)  Technical  Specifications 
(TS)  to  change  TS  3.4.6.2  "Reactor 
Coolant  System — Operational  Leakage". 
The  Bases  for  this  TS  will  also  be 
modified  to  reflect  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Invoke  a  significant  increase  in  the 
probabilitV'  or  con.sequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  3.4.6.2  for  [reactor  coolant 
systems)  RC;S  PIVs  [pressure  isolation  valve| 
in  the  RHR  [residual  heal  removal)  flow  path 
will  not  ceuse  an  accident  to  occur  and  will 
not  result  in  any  change  in  the  operation  of 
associated  accident  mitigation  equipment. 
The  ability  of  the  RHR  System  to  remove  core 
decay  he^t  will  not  be  affected.  The  proposed 
changes  will  not  affect  the  ability  of  the  RCS 


or  the  RHR  .System  to  mitigate  any  design 
basis  e\Hnt.  The  design  basis  accidents  will 
remain  tho  same  postulated  events  described 
in  the  Millstone  Unit  No.  3  Final  Safety 
Analysis  Report  (P'SAR).  and  the 
consequences  of  the  design  basis  accidents 
will  remain  the  same.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  delete  SRs 
4.4.6.2.1.3  and  4.4.6.2.1.b  and  revise  SR 
[Surveillance  Requirementl  4.4.6.2.1.d  will 
not  cause  an  accident  to  occur  and  will  not 
result  in  any  change  in  the  operation  of 
associated  accident  mitigation  equipment. 
The  ability  to  measure  RCS  operational 
leakage  will  not  be  affected.  The  proposed 
changes  will  not  affect  the  ability  to  mitigate 
any  design  basis  event  The  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  3 
FSAR,  and  the  consequences  of  the  design 
basis  accidents  will  remain  the  same. 
Therefore,  the  proposed  changes  will  not 
increase  the  probabilitv  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  change  to  remove  SR 
4. 4. 6. 2. 2. c  to  perform  post  maintenance 
testing  of  the  RCS  PIVs  will  not  cause  an 
accident  to  occur  and  will  not  result  in  any 
change  in  the  operation  of  the  associated 
accident  mitigation  equipment.  The  proposed 
change  will  not  revise  the  operabilitv 
requirements  [e.g..  valve  leakage  limits)  for 
the  RCS  PIVs.  Proper  operation  of  the  RCS 
PIVs  will  still  be  verified,  as  appropriate. 
following  maintenance  activities.  As  a  result, 
the  design  basis  accidents  will  remain  the 
same  postulated  events  described  in  the 
Millstone  Unit  No.  3  FSAR.  and  the 
consequences  of  the  design  basis  accidents 
will  remain  the  same  Therefore,  the 
proposed  change  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  The 
proposed  c:hanges  do  not  alter  the  wav  any 
structure,  system,  or  component  functions 
and  do  not  alter  the  manner  in  which  the 
plant  is  operated.  The  proposed  changes  do 
not  introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  anv  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  since  they  have  no  impact 
on  any  accident  analvsis  assumption.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  c:urrentl\  required  to  be 
operable  or  subject  to  surveillance  testing, 
nor  do  the  proposed  changes  afft!Ct  any 
instrument  setpoints  or  equipment  safety 
functions.  The  effectiveness  of  Technical 
Specifications  will  be  maintained  since  the 
changes  will  not  alter  the  operation  of  any 
component  or  system,  nor  will  the  proposed 
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changes  affect  any  safety  limits  or  safety 
system  settings.  Therefore,  there  is  no 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc., 
Waterford,  CT  06141-5127. 

NRC  Section  Chief:  James  W.  Clifford. 

Entergy  Nuclear  Generation  Company, 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station.  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  August 
22.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specification  (TS) 
Surveillance  Requirement  3/4.7.B.l.a.2 
for  the  Standby  Gas  Treatment  (SBGT) 
System  by  increasing  the  SBGT  inlet 
heaters  minimum  output  testing 
requirement  from  14  k\V  to  20  kW.'The 
associated  TS  Bases  3/4.7.B.1  would 
also  be  revised  as  a  result  of  the 
proposed  TS  change.  The  proposed 
change  is  based  upon  the  licensee's 
revised  design-basis  calculations  for  the 
SBGT  inlet  heaters  and  by  a 
modification  that  replaces  the  existing 
SBGT  system  inlet  heaters  with  heaters 
of  higher  output  capability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analvsis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  affects  only  the 
surveillance  requirement  for  the  SBGT 
inlet  heaters  output  capability  The 
SBGT  heaters  are  not  the  initiators  of 
any  accidents  described  in  the  safety 
analysis  report  (SAR).  The  proposed 
higher  inlet  heater  output  capability  test 
is  needed  to  ensure  that  the  SBGT  will 
continue  to  function  as  currently 
designed  to  decrease  the  relative 
humidity  (RH)  of  the  inlet  air  stream  to 
70'\.  RH.  The  higher  inlet  heater  output 
capability  test  does  not  change  the 
consequences  of  an  accident  previously 
analyzed  in  the  SAR.  Therefore,  this 
change  does  not  involve  a  significant 


increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anv 
accident  previously  evaluated. 

The  proposed  change  to  the  SBGT 
inlet  heaters  capacitv  surveillance 
testing  requirement  is  needed  to 
continue  to  ensure  that  the  SBGT  will 
function  to  decrease  the  RH  of  the  inlet 
air  stream  to  70%  RH.  as  assumed  in  the 
current  analysis.  The  SBGT  heaters  are 
not  the  initiators  of  any  accidents 
described  in  the  SAR  The  proposed 
change  in  the  surveillance  testing 
requirement  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  higher  testing 
acceptanc:e  criteria  for  the  inlet  heater 
ensures  that  the  SBGT  will  continue  to 
function  as  currently  designed  to 
decrease  the  RH  of  the  inlet  air  steam  to 
70%  RH  The  margin  of  safety  is 
unaffected  by  this  change.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  has^ards  consideration. 

Attorney  for  licensee:  J.  M.  Fulton, 
Esquire,  Assistant  General  Counsel. 
Pilgrim  Nuclear  Power  Station.  600 
Rocky  Hill  Road,  Plymouth. 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W.  Clifford. 

Florida  Power  and  Light  Cowpanv.  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  amendment  request:  October 
17.2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
actions  regarding  inoperable  redundant 
components  when  an  Emergency  Diesel 
Generator  (EDG)  becomes  inoperable. 
TS  3.8.1.1  would  be  revised  to  require 
actions  based  on  the  TS  for  the 
inoperable  redundant  component(s). 
The  proposed  revision  is  consistent 
with  NL'REG-1432.  Rev. 2.  "Standard 
Technical  Specifications.  Combustion 
Engineering  Plant." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Neither  the  steam  driven  auxiliary 
feedwater  pump  nor  the  EDGs  are  accident 
initiators,  but  are  accident  mitigators.  The 
proposed  changes  to  the  EDG  TS  do  not  affect 
the  operation  nor  availability  of  the  EDGs, 
the  motor  or  steam  driven  auxiliary 
feedwater  pumps,  nor  TS  required  redundant 
features.  For  those  conditions  that  would 
require  a  unit  shutdown,  once  the  four  hour 
completion  time  had  expired,  the  shutdown 
would  be  performed  in  the  manner  and 
timeframe  supported  by  the  existing 
redundant  feature  TS.  "Therefore,  the 
probability  or  consequences  of  any  accident 
previously  evaluated  have  not  been 
significantly  increased. 

2.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No  new  failure  modes  are  introduced  by 
the  proposed  TS  changes  and  single  failure 
considerations  are  adequately  addressed  by 
following  the  established  conventions  of 
NUREG-1432.  The  proposed  four  hour 
completion  time  from  the  discovery  of 
inoperable  redundant  features  and  an  EDG 
takes  into  account  the  operabilitv  of  the 
redundant  counterpart  to  the  inoperable 
required  feature,  the  capacity  anci  f,apability 
of  the  remaining  AC  sources,  a  reasonable 
time  for  repairs,  and  the  low  probability  of 
a  DBA  [design-basis  accident)  occurring 
during  this  period.  The  TS  change  required 
reformatting  and  moving  the  steam  driven 
auxiliar\'  feedwater  pump  operabilitv 
requirements  to  the  redundant  feature(s) 
actions  to  be  comparable  with  and  meet  the 
intent  of  the  BASES  requirements  contained 
in  NUREG-1432.  Without  creation  of  a  new 
interaction  of  materials,  operating 
configuration,  or  operating  interfaces,  there  is 
no  possibility  that  the  proposed  changes  can 
introduce  a  new  or  different  kind  of  accident. 

3.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  as  defined  in  the  basis 
for  any  Technical  Specification  or  in  any 
licensing  d(x;ument  has  not  been  reduced. 
The  proposed  changes  remove  the 
unconditional  unit  shutdown  requirement 
should  an  ElXi  be  inoperable  while  requin?d 
features  on  the  opposite  train  are  inoperable. 
Instead,  any  TS  required  actions  are 
appropriately  twsed  on  the  inoperability  of 
the  required  feature.  The  proposed  four  hour 
completion  time  from  the  disco\er>  nf 
inoperable  redundant  features  and  an  EDG 
takes  into  account  the  operabilitv  of  the 
redundant  counterpart  to  the  inoperable 
required  feature,  the  capacitv  and  capahilit\ 
of  the  remaining  .^C  sources,  a  reasonable 
time  for  repairs,  and  the  low  probability  of 
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H  DBA  occurring  during  this  period.  For 
thosi!  (  onditions  that  would  require  a  unit 
shutdown,  once  the  four  hour  rompielion 
time  had  expired,  the  shutdown  would  he 
performed  in  the  manner  and  timeframe 
supported  bv  the  existing  redundant  feature 
TS.  .Additionallv,  the  TS  requirements  to 
assure  that  steam  driven  auxiliary  feedwater 
pump  operability  is  considered  as  part  of  the 
redundant  features  requirements  remains  and 
is  comparable  to  the  intent  of  the  BASES  of 
STS  3.8.1.  Based  on  the  preceding 
discussion.  FPL  concludes  that  the  margin  of 
safety  will  not  be  signiricanlly  reduced  by 
operation  of  the  facility  in  accordance  with 
the  proposed  amendments. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefure.  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signific;ant  hazards 
consideration 

Attorney  for  licensee:  M.S.  Ross. 
Attorney,  Florida  Power  &  Light.  P.O. 
Box  14000,  luno  Beach.  Florida  33408- 
0420. 

Sm:  Section  Chief:  Richard  P, 
Correia. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Datf  of  amendment  request:  October 
17. 2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  .Sperificatirm  (TS) 
multiplier  values  for  single-loop 
operation  (SLO)  average  planar  linear 
heat  generation  rate  (APLHGR).  _ 

Basis  for  proposed  no  significant 
hazards  mnsidfrution  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analvsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  ,\PLHCjR  multipliers, 
and  their  use  to  determine  the  Cycle  21 
thermal  limits,  have  been  derived  using 
NRC  approved  methods  and 
uncertainties.  These  methods  do  not 
change  operation  of  the  plant,  and  have 
no  effect  on  the  probability  of  an 
accident  initiating  event  or  transient. 
The  purpose  of  the  APLHGR  limit  is  to 
assure  that  the  fuel  will  not  exceed  a 
peak  cladding  temperature  (PfT)  of 
2200  *F  during  a  Loss  of  f^oolant 
Accident  iL(X:.\|,  as  required  by  10  CFR 
50.46.  Specifying  appropriate  APLHGR 
multipliers  ensures  that  a  LCX]A  in  SLO 
will  not  produce  a  P(]T  any  greater  than 


the  PCT  produced  by  a  LOCA  in  dual 
loop  operation.  These  changes  ensure 
that  the  appropriate  SLO  APLHGR 
multiplier,  required  forGEl4  fuel,  is 
incorporated  into  the  Monticello  TS. 
These  changes  do  not  alter  the  method 
of  operating  the  plant. 

Therefore,  the  proposed  TS  changes 
do  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  propo.sed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  result  only 
from  different  inputs,  including  use  of 
GE14  fuel,  for  the  Cycle  21  core  reload. 
These  methods  and  uncertainties  have 
been  reviewed  and  approved  by  the 
NRC,  and  do  not  involve  any  new  or 
unapproved  methods  for  operating  the 
facility.  No  new  initiating  events  or 
transients  result  from  these  changes. 

The  single-loop  operation  APLHGR 
multiplier  values  are  designed  to  ensure 
that  the  PCT  resulting  from  a  LOCA 
while  operating  in  SLO  are  bounded  by 
the  PCT  from  a  LOCA  while  operating 
in  dual  loop  operation.  This  multiplier 
update  results  from  application  of  GE 
Nuclear  Energy's  (GE's)  current  standard 
methodology  for  this  analysis. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident,  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  APLHGR  limits  are  set 
appropriately  below  the  value  where 
significant  fuel  damage  could  occur  in 
a  Loss  of  Coolant  Accident  (LOCA), 
Application  of  new  SLO  APLHGR 
multiplier  values  ensure  that  SLO  LOCA 
results  are  bounded  by  those  for  dual 
loop  operation  and  thus  maintain  or 
improve  the  margin  of  safety  for  LOCA 
analyses. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037, 

NHC  Section  Chief:  William  D. 
ReckJey. 


PPL  Susquehanna,  LLC,  Docket  No.  50- 
387.  Susquehanna  Steam  Electric 
Station.  Unit  1.  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
September  19.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Unit  1  reactor  pressure  vessel  (RPV) 
material  surveillance  program  to  defer 
the  withdrawal  of  the  second 
sur\'eillance  capsule  for  one  operating 
cycle.  Deferral  is  requested  to  support 
PPL  Susquehanna,  L,LC's,  participation 
in  the  Boiling  Water  Reactor  Vessel  and 
Internals  Project  Integrated  Surveillance 
Program, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
oc:currence  or  consequences  of  an  accident 
previously  evaluated? 

Pressure-temperature  (P/T)  limits  are 
imposed  on  the  reactor  coolant  system  to 
ensure  that  adequate  safety  margins  against 
non-ductile  or  rapidly  propagating  failure 
exist  during  normal  operation,  anticipated 
operational  occurrences,  and  system 
hydrostatic  tests.  The  P/T  limits  are  related 
to  the  nil-ductility  reference  temperature. 
RTndt.  Changes  in  the  fracture  toughness 
properties  of  the  Reactor  Pressure  Vessel 
(RPV)  beltline  materials,  resulting  from 
neutron  irradiation  and  the  thermal 
environment,  are  monitored  bv  a  surveillance 
program  in  compliance  with  the 
requirements  of  10  CFR  50.  .Appendix  H,  The 
effect  of  neutron  fluent  e  on  the  shift  in  the 
nil-ductility  reference  temperature  of 
pressure  vessel  steel  is  predicted  bv  methods 
given  in  Regulatorv  CJuide  (RC])  1 .99, 
Revision  2  and  Regulatory  Cuiide  1.190. 
Revision  0.  The  Susquehanna  SES  (Steam 
Electric  StationI  Unit  1  current  P/T  limits 
were  established  based  on  adjusted  reference 
temperatures  developed  in  accordanc:e  with 
the  procedures  prescribed  in  RG  1.99, 
Revision  2.  Calculation  of  adjusted  reference 
temperature  bv  these  procedures  in(  ludes  a 
margin  term  to  ensure  upperbnund  values  are 
used  for  the  calculation  of  the  P/T  limits. 
Revision  of  the  second  t:apsule  withdrawal 
schedule  will  not  affect  the  P/T  limits, 
bet.ause  they  will  continue  to  be  established 
in  accordance  with  NRC  approved 
methodology  in  accordance  with  RG  1,190 
Revision  0  commitments.  The  existing  P/T 
limits  are  based  on  .12  EFPY  rather  than  for 
the  planned  withdrawal  at  1.5  EFPY.  This 
change  is  not  related  to  anv  accidents 
previously  evaluated.  The  proposed  change 
will  not  affect  reactor  pressure  vessel 
performance  because  no  physical  changes  are 
involved  and  the  RPV  vessel  P/T  limits  will 
remain  in  ai:cordant;e  with  Rt;  1.99,  Revision 
2  commitments.  The  proposed  c:hange  will 
not  cause  the  reactor  pressure  vessel  or 
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interfacing  safety  systems  to  be  operated 
outside  of  their  design  or  testing  limits.  Also. 
the  proposed  change  will  not  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  accidents. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

B.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed? 

The  proposed  change  defers  the  second 
RP\'  material  surveillance  capsule 
withdrawal  for  one  fuel  cycle.  This  proposed 
change  does  not  involve  a  modification  of  the 
design  of  plant  structures,  systems,  or 
components.  The  proposed  change  will  not 
impact  the  manner  in  which  the  plant  is 
operated  as  plant  operating  and  testing 
procedures  will  not  be  affected  by  the 
change  The  proposed  change  will  not 
degrade  the  reliability  of  structures,  systems, 
or  components  important-to-safety  because 
equipment  protection  features  will  not  be 
deleted  or  modified,  equipment  redundancy 
or  independence  will  not  be  reduced, 
supporting  system  performance  will  not  be 
downgraded,  the  frequency  of  operation  of 
equipment  important-to-safety  will  not  be 
increased,  and  more  severe  testing  of 
equipment  important-to-safety  will  not  be 
imposed.  No  new  accident  types  or  failure 
modes  will  be  introduced  as  a  result  of  the 
proposed  change. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  previously  analyzed. 

C.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

■Appendix  G  to  10  CFR  50  desc:ribes  the 
conditions  that  require  P'T  limits  and 
provide  the  general  bases  for  these  limits. 
Until  the  results  from  the  reactor  vessel 
sur\'eillance  program  become  available.  RG 
1.99,  Revision  2  is  used  to  predict  the 
amount  of  neutron  irradiation  damage.  The 
use  of  operating  limits  based  on  these 
criteria,  as  defined  by  applicable  regulations, 
codes,  and  standards,  provide  reasonable 
assurance  that  nonductile  or  rapidly 
propagating  failure  will  not  occur  The  P/T 
limits  are  not  derived  from  Design  Basis 
Accident  (DBA)  analyses.  They  are 
prescribed  during  normal  of)eration  to  avoid 
encountering  pressure,  temjjerature,  and 
temperature  rate  of  change  conditions  that 
might  cause  undetected  flaws  to  propagate 
and  cause  nonduclile  failure  of  the  reactor 
coolant  pressure  boundary  (RCPB)  Since  the 
P/T  limits  are  not  derived  from  any  DB.^. 
there  are  no  acceptance  limits  related  to  the 
P/T  limits.  Rather,  the  P/T  limits  are 
acceptance  limits  themselves  since  they 
preclude  operation  in  an  unanalyzed 
condition.  The  proposed  change  will  not 
affect  any  safety  limits,  limiting  safety  system 
settings,  or  limiting  conditions  of  operation. 
The  proposed  change  does  not  represent  a 
change  in  initial  conditions,  or  in  a  system 
response  time,  or  in  any  other  parameter 
affecting  the  course  of  an  accident  analysis 
supporting  the  Bases  of  any  Technical 
Specific:ation.  The  proposed  change  does  not 
involve  revision  of  the  P/T  limits,  but  rather 


a  revision  of  the  withdrawal  time  for  the 
second  surveillance  capsule  The  current  P/ 
T  limits  were  established  based  on  adjusted 
reference  temperatures  for  vessel  beltline 
materials  calculated  in  accordance  with  RG 
1.99,  Revision  2.  P/T  limits  will  continue  to 
be  revised,  as  necessary,  for  changes  in 
adjusted  reference  temperature  due  to 
changes  in  fluence  when  two  or  three 
credible  surveillance  data  sets  become 
available.  When  two  or  more  credible 
surveillance  data  sets  become  available.  P/T 
limits  will  be  revised  as  prescribed  in  RG 
1.190.  Revision  0. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  any 
margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  emd.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A  Snapp, 
Esquire,  Assoc  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St.. 
GENTW3,  Allentown.  PA  18101-1179. 

NBC  Section  Chief:  L.  Raghavan, 
Acting. 

PPL  Susquehanna.  LLC.  Docket  Nos.  50- 
387  and  50-388.  Susquehanna  Steam 
Electric  Station,  Units  1  and  2.  Luzerne 
County.  Pennsylvania 

Date  of  amendment  request:  July  30, 
2001.  as  supplemented  August  7.  and 
October  16.  2001 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  5.5.12. 
'Primary'  Containment  Leakage  Rate 
Testing  Program."  to  allow  a  one-time 
deferral  of  tLe  Type  A  containment 
integrated  leakage  rate  test  (ILRT)  at  the 
Susquehanna  Steam  Electric  Station 
(SSES).  Units  1  and  2  The  Unit  1  test 
would  be  deferred  to  no  later  than  May 
3,  2007.  and  the  Unit  2  test  would  be  ' 
deferred  to  no  later  than  October  30, 
2007.  resulting  in  an  extended  interval 
of  15  years  for  performance  of  the  next 
ILRT  at  each  unit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  the  proposed  change  involve  a 

significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated'' 

The  frequency  of  Type  A  testing  does  not 
change  the  probability  of  an  event  thai  results 
in  core  damage  or  vessel  failure  Pnmary 
containment  is  the  engineered  feature  thai 
contains  the  energy  and  fission  products 
from  evaluated  events.  The  SSES  IPE 


[Individual  Plant  Examination)  documents 
events  that  lead  to  containment  failure.  The 
frequency  of  events  that  lead  to  containment 
failure  does  not  change  because  it  is  not  a 
function  of  the  Type  A  test  interval. 
Containment  failure  is  a  function  of  loss  of 
safety  systems  that  shutdown  the  reactor, 
provide  adequate  core  cooling,  provide  decay 
heat  removal,  and  drywell  sprays. 

The  c;onsequences  of  the  evaluated 
accidents  are  the  amount  of  radioactivity  that 
is  released  to  secondary  containment  and 
subsequently  to  the  public.  Normally, 
extending  a  test  interval  incn^ases  the 
probability  that  a  Structure  System  or 
Component  will  be  failed.  However,  NUREG- 
1493.  Performance-Based  Containment  Leak- 
Test  Program,  states  that  calculated  risks  in 
BWRs  is  very  insensitive  to  the  assumed 
leakage  rates.  The  remaining  testing  and 
inspection  programs  provide  the  same 
coverage  as  the  Type  A  test.  These  other 
programs  will  maintain  containment  leakage 
low.  Any  leakage  path  problems  will  be 
identified  and  repairs  will  be  made, 
.additionally  the  containment  is 
continuously  monitored  during  power 
operation.  .\n|)rnplies  are  investigated  and 
resolved.  Thus  there  is  a  high  confidence  that 
containment  integrity  will  be  maintained 
independent  of  the  Type  A  test  frequency. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  cKcurrence  or  con.sequences  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed? 

Primary  containment  is  designed  to 
contain  energy  and  fission  products  during 
and  after  an  event.  The  SSES  IPE  identifies 
events  that  lead  to  containment  failure. 
Revision  to  the  Type  A  test  interval  does  not 
change  this  list  of  events.  There  are  no 
physical  changes  being  made  to  the  plant  and 
there  are  no  changes  to  the  operation  of  the 
plant  that  could  introduce  a  new  failure 
mode  creating  an  accident  or  affecting 
mitigation  of  an  accident. 

Therefore,  this  proposed  amendment  does 
not  involve  a  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3   Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  revision  to  Technic:al 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  .\  testing  The 
current  level  of  10  years,  based  on  past 
performance,  would  be  extended  on  a  one 
time  basis  to  15  years  from  the  last  Type  .^ 
lest   The  NUREG-1493  generic  study  of  the 
effects  of  extending  containment  leakage 
testing  found  that  a  20-year  interval  in  Type 
A  leakage  testing  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
NUREG-1493  found  that,  generically,  the 
design  containment  leakage  rate  contributes 
about  0  1%  to  the  individual  risk  and  that 
increasing  the  Type  A  test  interval  would 
have  minimal  affect  on  this  risk  since  95% 
of  the  potential  leakage  paths  are  detected  by 
Type  B  and  Type  C  testing.  Technical 
Specifications  require  that  maximum 
allowable  primarv  containment  leakage  rate 
is  less  than  1%  pnmary  containment  air 
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weight  per  day.  During  unit  startup  following 
Type  B  and  Type  C  testing,  leakage  rate 
acceptance  criteria  must  be  le.s.s  than  0.6% 
primary  containment  air  weight  per  day.  (TS 
5.5.12)  Therefore.  Type  B  and  Type  C  testing 
combined  with  visual  inspection  programs 
will  maintain  containment  leakage  low. 

Therefore,  these  changes  do  not  involve  a 
significHn!  reduilion  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  C.FR  30.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invoKes  no 
significant  hazards  consideration. 

Attorni^y  for  licpnsee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel.  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENT\V3.  Allentown,  PA  18101-1179. 

\'RC  Section  Chief:  L.  Raghavan. 
Acting. 

PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station.  Unit  Nos.  1  and  2.  Salem 
County.  New  Jersey 

Date  of  amendment  request:  April  16, 
2001,  as  supplemented  on  July  5.  2001. 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TSs)  change  would  modif\-  required 
actions  and  surveillance  requirements 
(SR)  associated  with  the  28  Volt  Direct 
Current  (VDC)  Batter>-  System.  The 
proposed  changes  are  consistent  with 
T.S  and  SR  requirements  for  the  125 
\I)(;  Batterv  System,  and  NUREG-1431, 
"Standani  technical  Specifications — 
Westinghouse  Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  f;FR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensees  analvsis  against 
ihe  standards  of  10  CFR  50.92(c).  The 
\Kf'  staffs  review  is  presented  below: 

1   Will  not  involve  a  significant 
mi  nvt^c  in  the  probability  or 
conse()ui'nces  of  an  accident  previously 
evaludteci. 

The  proposed  changes  to  TS  limiting 
conditions  for  operation  (LCOs)  and 
surveillance  requirements  (SRs)  will  not 
liter  thr  plant's  physical  configuration 
ur  the  operation  of  the  28  VDC  Batterv' 
System.  As  a  result,  the  parameters 
assumed  in  the  Salem  I  "pdated  Final 
Safety  Analysis  Report  (I  TSAR)  Design 
Basis  Accident  or  Transient  .\nalvses 
remain  unchanged.  Therefore,  the 
[)riihabilitv  or  consequences  of  an 
Ai  (  iiient  previiiusly  evaluated  are  not 
increased  by  the  proposed  change. 

2.  Does  not  create  the  possibilitv  of  a 
new  or  different  kind  of  accident  from 
any  ac(.ident  previously  analyzed. 


The  proposed  changes  to  the  28  VDC 
Battery  System  TS  LCOs  and  SRs  do  not 
modih'  the  facility's  design  or  physical 
configuration  or  change  the  method  by 
which  any  safety-related  system 
performs  its  function.  Therefore,  the 
proposed  changes  will  not  increase  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
identified. 

3.  Tha  proposed  changes  do  not 
involve  b  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits  or 
limiting  safety  system  setpoints  are 
determined.  As  a  result,  margins  of 
safety  are  not  changed.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  any  margin  of 
safety.    I 

Based]  on  the  NRC  staffs  analysis,  it 
appears  (that  the  three  standards  of  10 
CFR  50.e2{c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan. 
E.squire,  Nuclear  Business  Unit — N21. 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-^1 1 .  Salem  Nuclear  Generating 
Station.  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  ^f  amendment  request: 
September  24.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Techniaal  Specification  (TS)  3/4.9, 
■Refueling  Operations."  by  relocating 
requirements  for  boron  concentration  to 
the  Corq  Operating  Limits  Report 
(COLR).IThe  proposed  amendment  will 
revise  Limiting  Condition  for  Operation 
(LCO)  3.9.1  by  stating  that,  while  the 
plant  is  in  Mode  6.  boron  concentration 
of  the  Reactor  Coolant  System  (RCS), 
refueling  canal,  and  the  refueling  cavity 
shall  be  maintained  within  the  limits 
specified  in  the  COLR.  LCO  3.9.1 
required  actions  will  also  be  revised  to 
reference  the  COLR,  and  associated 
sur\eillance  requirements  will  be 
changed  to  state  that  boron 
concentration  shall  be  verified  to  be 
within  the  limits  provided  in  the  COLR 
every  72  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 


1.  Will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Relocating  the  minimum  required 
boron  concentration  values  from  the  TSs 
to  the  COLR  does  not  change  boron 
concentration  requirements.  Specif\'ing 
the  required  mininuim  horrm 
concentration  in  the  fX)LR  will 
continue  to  ensure  that  the  proper  boron 
concentration  will  be  maintained  in 
accordance  with  all  the  assumptions  of 
appropriate  accident  analyses. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  analvzed. 

The  proposed  change  relocates  the 
minimum  required  boron  concentration 
values  from  the  TSs  to  the  COLR, 
Moreover,  the  proposed  change  does  not 
physically  change  the  facility,  plant 
operations,  or  the  manner  and  frequencv 
at  which  associated  boron  concentration 
testing  is  conducted.  Therefore,  the 
proposed  change  to  relocate  the 
required  boron  concentration  to  the 
COLR  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  analvzed. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Minimum  boron  concentration  limits 
are  established  to  ensure  that  sufficient 
margins  exist  to  prevent  cnticality  in 
the  RCS.  refueling  canal,  and  the 
refueling  cavity  during  refueling 
operations.  Since  the  C.OLR  is  prepared 
as  part  of  each  core  reload  safety 
evaluation  to  ensure  that  c:urrent  safety 
analysis  limits  are  met.  relocating  the 
minimum  boron  conc:entration  from  the 
TSs  to  the  COLR  will  not  reduce  safety 
margins.  Therefore,  the  new  propcised 
change  to  relocate  the  required  boron 
concentration  to  the  (iOLR  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  on  the  NRC  staffs  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  ].  Keenan. 
Esquire.  Nuclear  Business  Unit — N21. 
P.O  Box  236,  Hancocks  Bridge.  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 
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South  Carolina  Electric  &■  Gas  Company 

(SCE&Gl.  South  Carolina  Public  Ser\ice 
Authority.  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station.  Unit  No.  1. 
Fairfield  County.  South  Carolina 

Date  of  amendment  request:  June  19, 
2001. 

Description  of  amendment  request: 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  proposes  a  change  to  the  Virgil 
C.  Summer  Nuclear  Station  (VCSNS) 
Technical  Specifi[:ations  (TS) 
Surveillance  Requirements  to  revise 
Table  3.7-1.  This  change  will  identify 
maximum  allowable  power  range 
neutron  flux  high  setpoints  based  on  the 
plant  safety  analysis  or  conservatively 
derived  values  calculated  in  accordance 
with  NRC  Information  Notice  94-60  and 
Westinghouse  Nuclear  .Safety  Advison,' 
Letter  NSAL-94-001 

Basis  for.proposod  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  to  Technical 
Specification  3.7.1  and  its  associated  bases 
do  not  contribute  to  the  initiation  of  any 
accident  previously  evaluated.  Supporting 
factors  are  as  follows: 

All  NSSS  components  are  compatible  with 
the  revised  core  power  limits  and  resulting 
operating  conditions.  Their  structural 
int€!grity  is  maintained  during  all  proposed 
plant  conditions  through  compliance  with 
the  ASME  code. 

Other  systems  important  to  safety  are  not 
adversely  impacted  and  will  continue  to 
perform  their  design  functions. 

The  revised  core  power  limits  and 
resulting  operating  conditions  remain  within 
the  design  envelope  of  the  plant. 

Therefore,  since  thej-eactor  coolant 
pressure  boundary  integrity  and  system 
functions  are  not  adversely  impacted,  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  will  be  no  greater  than 
the  existing  design  basis  of  the  plant.  The 
revised  method  to  derive  allowable  power 
levels  with  inoperable  main  steam  safety 
valves  results  in  lower  High  Flux  Trip 
Setpoints.  When  implemented,  the  revised 
trip  setpoints  ensure  that  se<:ondary  system 
pressure  will  be  limited  to  within  1 10% 
(1.305  psig)  of  its  design  pressure  of  1 185  psig 
during  the  most^evere  anticipated  system 
operational  transients.  Since  the  ASME  and 
regulatory  limits  on  se{:undary  side 
overpressurization  will  be  met,  the  proposed 
changes  will  not  create  the  potential  for  an 
increase  in  offsite  releases  or  doses  for  any 
accident.  Therefore,  there  is  no  increase  in 
the  consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  to  Technical 
Specification  3.7.1  and  its  associated  bases 
do  not  introduce  any  new  accideat  initiator 
mechanisms.  Structural  integrity  of  the  RCS 
and  the  secondary  side  is  maintained  during 
the  allowed  operating  conditions,  and  ASME 
code  limits  continue  to  be  met  during  all 
anticipated  operating  conditions.  In  addition, 
no  new  failure  modes  or  limiting  single 
failure  or  new  design  requirements  for 
auxiliary  systems  are  twing  introduced.  Since 
the  safety  and  design  requirements  continue 
to  be  met  and  the  integrity  of  the  primary  and 
secondary  pressure  boundary  is  maintained, 
no  new  accident  scenarios  have  been  created. 
Therefore,  the  types  of  accidents  previously 
defined  continue  to  represent  the  credible 
spectrum  of  events  to  be  analyzed.  A  new  or 
different  kind  of  accident  is  thus  not  created. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  proposed  changes  to  Technical 
Specification  3.7.1  and  its  associated  bases 
preserve  the  results  and  conclusions  of  plants 
safety  analyses  presented  in  the  FSAR.  The 
proposed  changes  address  an  identified 
deficiency  with  the  current  Technical 
Specification  and,  when  implemented, 
restores  the  margin  of  safety  intended. 
Specifically,  the  proposed  changes  ensures 
overpressure  ensure  that  the  se{;ondary 
system  pressure  will  be  limited  to  within 
110%  (1305  psig)  of  its  design  pressure  of 
1185  psig  during  the  most  severe  anticipated 
system  operational  transient.  Therefore,  there 
is  no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analvsis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink.  South  Carolina  Electric  &  Gas 
Company.  Post  Office  Box  764, 
Columbia.  South  Carolina  29218 

NRC  Section  Chief:  Richard  L.  Erach, 
Ir. 

Southern  Nuclear  Operating  Company. 
Inc  .  Georgia  Power  Company. 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia. 
City  of  Dalton.  Georgia.  Docket  Nos.  50- 
321  and  50-366.  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2.  Appling  CSbnty. 
Georgia 

Date  of  amendment  request: 
September  19.  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  surxeillance  requirement  3.6.1.3.8 
which  currently  requires  verification  of 
the  actuation  capability  of  each  reactor 
instrumentation  excess  flow  check  valve 
(EFCV)  every  18  months.  The  proposed 
amendments  would  state  that  a 
representatue  sample  of  the  EFCVs  will 


be  tested  ever>'  18  months  such  that 
each  EFCV  will  be  tested  at  leai'.  once 
every  10  years.  The  proposed 
amendments  are  consistent  with 
Technical  Specification  Task  Force-334. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  a  previously  evaluated  event? 

The  Excess  Flow  Check  Valves  are 
designed  to  limit  the  flow  from  an  instrument 
line  break  downstream  of  the  check  valve 
itself  Thus  the  previously  analyzed  event  is 
the  instrument  line  break,  documented  in  the 
Unit  2  FSAR.  section  15.4.13.  for  both  units. 
This  proposed  revision  does  not  alter  the 
operation  or  maintenance  of  any  instrument 
lines:  the  revision  is  made  to  reduce  the 
surveillance  requirements  for  the  EFCVs. 
This  revision  does  nothing  which  jeopardizes 
the  integrity  of  the  instrument  lines  and  thus 
increase  the  probability  of  a  line  break. 

The  line  break  analysis  does  not  take  credit 
for  operation  of  the  excess  flow  check  valves, 
therefore,  the  radiological  consequences  of 
this  event  are  not  affected  by  this  proposed 
TS  revision. 

This  amendment  request  does  not  affect 
any  other  previously  evaluated  line  or  pipe 
break  analsis. 

For  the  above  reasons,  the  probability  of 
occurrence,  or  the  consequences  of  a 
previously  evaluated  event  are  not  increa.sed 
by  this  proposed  change. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  type  event  different  from 
any  previously  evaluated? 

No  changes  are  being  made  to  the  wa\  in 
which  the  EFCVs  are  operated,  or 
maintained:  they  will  continue  to  be  op)erated 
within  the  conditions  for  which  they  were 
designed.  Since  no  new  operational  modes 
are  proposed,  no  new  failure  modes  are 
introduced. 

Furthermore,  no  changes  to  any  systems 
designed  for  the  prevention  of  transients  or 
accidents  are  being  made  as  a  result  of  this 
proposed  Technical  Specification  change. 

For  the  above  reasons,  this  proposed 
change  does  not  introduce  the  possibility  of 
a  different  type  event  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safely? 

The  reactor  coolant  pressure  boundary  line 
break  analysis  documented  in  I'nil  2  FSAR 
stjction  15.4.13  does  not  assume  credit  for  the 
EFCVs.  Additionally,  the  failure  rate  of  the 
Unit  1  and  2  EFCVs  has  been  small,  as 
verified  by  the  failure  rate  analysis  done  for 
this  proposed  revision,  .^ccordingh  . 
reducing  the  frequency  of  the  surveillance  is 
justified  and  will  not  significantly  reduce  the 
margin  of  safety  with  respe<:t  to  EF(A'  failure. 

Additionally.  General  Elet:trlc  has 
performed  a  generic  radiological  evaluation 
of  an  instrument  line  break,  with  EFC^V 
failure,  which  concluded  that  the  dose 
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consequences  would  not  exceed  10  CFR  100 
guideline.s.  This  nnalvsis  is  documented  in 
NELX)-32977-A,  'Excess  Floi\'  Check  Valve 
relaxation",  a  report  commissioned  by  the 
Boiling  Water  Reactors  Owners'  Group 
(BWROC;).  Because  the  Hatch  EFCV  design  is 
similar  to  the  EFCV  designs  assumed  in  the 
NEDO,  it  is  reasonable  to  conclude  that  the 
results  of  this  generic  analysis  are  bounding 
for  Plant  Hatch 

The  NRC'  staff  has  reviewed  the 
liconsee's  analysis  and.  based  on  this 
revinw.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attornf'V  for  hrensce:  Ernest  L.  Blake, 
Ir  .  Esquire.  Shaw.  Pittman,  Potts  and 
Trowbridge.  2  100  \  Street,  NVV., 
Washington.  DC  20037. 

.\7?C"  St'ctinn  Chief:  Richard  ].  Laufer, 
Acting 

Tennessee  Valley  Authority.  Docket 
\'os.  50-259.  5(y-260  and  50-296. 
Brnvvns  Ferry  \'ucleiir  Plant.  Units  1,  2 
and  J.  Limestone  County,  Alabama 

Date  of  amendment  request:  August 
10, 2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.9,1, 
■Refuf'ling  Equi[)ment  Interlocks,"  to 
pnn  ide  alternative  actions  when  the 
refueling  equipment  interlocks  are 
iniifier.ibjc. 

Hasi>  tnr  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  C:FR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  signifii  ant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  refueling  interlo<:ks  is 
explicitly  assumed  in  the  analyses  of  the 
control  rod  removal  error  and  fuel  loading 
error  during  refueling.  Inadvertent  criticalitx 
is  prevented  during  the  loading  of  fuel 
provided  all  control  rods  are  fully  inserted. 
The  refueling  interlocks  accomplish  this  bv 
preventing  the  loading  of  fuel  into  the  core 
with  any  control  rod  withdrawn,  or  by 
preventing  withdrawal  of  a  rod  from  the  core 
during  fuel  loading.  l!nder  existing  TS  when 
the  refueling  interlocks  are  inoperable,  the 
current  method  of  preventing  fuel  loading 
with  control  rods  withdrawn  is  to  prevent 
fuel  movement.  .An  alternate  method  to 
ensure  that  fuel  is  not  loaded  into  a  c:ell  with 
a  control  rod  withdrawn  is  to  prevent  control 
rods  from  being  withdrawn  and  to  verifv  thai 
all  control  rods  are  fully  inserted.  The 
proposed  TS  Required  Actions  will  require 
that  a  r:ontrol  rod  block  be  placed  in  effect, 
thereby  ensuring  that  control  rods  are  not 
subsequently  inappropriately  withdrawn. 


and  that  &I1  required  control  rods  be  verified 
to  be  fully  inserted.  This  verification  is  in 
addition  to  the  requirements  to  periodically 
verify  control  rod  position  by  other  TS 
requirements. 

The  proposed  actions  will  ensure  that 
control  rods  are  not  withdrawn  and  cannot 
be  inappropriately  withdrawn,  because  a 
control  rod  withdrawal  block  is  in  place.  Like 
the  current  TS  requirements,  the  proposed 
actions  vtill  ensure  that  unacceptable 
operations  are  blocked.  Hence,  the  proposed 
additional  Required  Actions  provide  an 
equivalent  level  of  assurance  that  fuel  will 
not  be  loaded  into  a  core  cell  with  a  control 
rod  withdrawn  as  does  the  current  TS 
Required  Action.  Therefore,  the  proposed 
change  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  tht  possibility  of  a  new  or  different 
kind  of  atcident  from  any  accident 
previously  evaluated. 

The  chpnge  in  the  TS  requirements  does 
not  invol\e  a  change  in  plant  design  or  to  the 
analyzed;  condition  of  the  reactor  core  during 
refueling^  The  proposed  new  Required 
Actions  will  ensure  that  control  rods  are  not 
withdrawn  and  cannot  be  inappropriately 
withdrawn,  because  a  block  to  control  rod 
withdrawal  is  in  plat;e.  Therefore,  no  new 
failure  mbdes  are  introduced,  and  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  |from  any  accident  previously 
evaluateij. 

3.  The  Proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

As  discussed  in  the  Bases  for  the  affected 
TS  requirements,  inadvertent  criticality  is 
preventeji  during  the  loading  of  fuel 
provider!  all  control  rods  are  fully  inserted 
during  tqe  fuel  insertion.  The  refueling 
interloc^i  function  to  support  the  refueling 
procedures  by  preventing  control  rod 
withdrawal  during  fuel  movement  and  the 
inadvertent  loading  of  fuel  when  a  f:ontrol 
rod  is  wi)hdrawn.  The  proposed  change  will 
allow  tha  refueling  interlocks  to  b*; 
inoperable  and  fuel  movement  to  continue 
only  if  a  rontrol  rod  withdrawal  block  is  in 
effect  anfi  all  control  rods  are  verified  to  be 
fully  inserted.  These  proposed  Required 
Actions  provide  an  equivalent  level  of 
prott!ctin»i  as  the  refueling  interlocks  by 
preventing  a  configuration  that  could  lead  to 
an  inadvertent  criticality  event.  The  refueling 
procedures  will  continue  to  be  supported  by 
the  propfised  Ret]uired  Actions  becau.se 
control  r^ds  cannot  be  withdrawn  and  as  a 
result.  fu|el  cannot  he  inadvertently  loaded 
when  a  t4imtrol  rod  is  withdrawn.  Therefore, 
the  proposed  changes  do  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  General 
Counsel.  Tennessee  V'allev  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH, 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Tennessee  Valley  Authoritv.  Docket 
Nos.  50-260  and  50-296.  Browns  Ferry 
Nuclear  Plant.  Units  2  and  3.  Limestone 
County.  Alabama 

Date  of  amendment  request:  August 
17.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table 
3.3.1.1-1.  "Reactor  Protection  System 
[RPSj  Instrumentation."  to  remove  one 
RPS  function  and  modify  another. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analVsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

Modifications  to  the  Scram  Uischarge 
Instrument  Volume  (SDIV)  System  are  being 
implemented  to  ensure  that  the  SDIV  high 
water  level  instrumentation  will  respond 
adequately  to  provide  redundant,  diverse  trip 
functions  for  a  Scram  L)isf;harge  Volume 
(SDV)  inleakage  event.  Since  the  scram 
function  will  be  su(:r;essfully  performed,  the 
removal  of  the  low  s(,ram  pilot  air  header 
pressure  trip  functitm  does  not  in\olve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  design  criteria  for  the  Scram  Discharge 
System  is  (ontained  in  the  Safely  E\aluation 
Report  on  the  BWR  S(  ram  Discharge  System, 
which  was  transmitled"ln  NRC  letter  dated 
December  9.  1980.  to  all  BWR  licensees. 
Modific:ations  to  the  SD\'  Svstem  have  been 
evaluated  to  demonstrate  that  the  high  water 
level  instrumentation  in  the  SDIV  will 
respond  ade<juateiy  to  provide  the  reciuired 
trip  function.  No  new  svstem  failure  modes 
are  created  as  a  result  of  removing  the  low 
scram  pilot  air  header  trip,  since  the 
redundant  and  diverse  SDIV  high  water  level 
instruments  will  initiate  a  successful  reac:tor 
s(.ram.  Therefore,  the  removal  of  the  low- 
scram  pilot  air  header  trip  function  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  acrident  from  anv  accident 
previously  evaluated. 

C.  The  propo.sed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  water  level  in  the  SDIV  is  monitored 
b\  both  resistance-temperature  tvpe  detectors 
and  float  switt  lies.  Reciundant  \  and  diversity 
in  Ihe  instrumentation  thai  initiates  the 
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scram  signal  is  maintained  even  with  the 
removal  of  the  low  scram  pilot  air  header 
pressure  trip  function.  Modifications  to  the 
SDIV  System  have  been  evaluated  to 
demonstrate  that  the  high  water  level 
instrumentation  will  respond  adequately  to 
provide  the  required  trip  function  for  an 
inleakage  event.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  V'allev  Authoritv, 
400  We.st  Summit  Hill  Drive.  ET  lOH, 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Tennessee  Valley  Authority,  Docket  No. 
50-327.  Sequoyah  Nuclear  Plant.  Unit  2. 
Hamilton  County.  Tennessee 

Date  of  application  for  amendments: 
October  9.  2001  (TS  01-10). 

Brief  description  of  amendments:  The 
proposed  amendment  would  change  the 
Sequoyah  (SQN)  Unit  2  Operating 
License  Technical  Specifications  (TSs). 
specifically  TS  6.8.4.h.  "Containment 
Leakage  Rate  Testing  Program."  to  allow 
a  one-time  5-year  extension  to  the 
current  10-year  test  interval  for  the 
containment  performance-based  leakage 
rate  test  program 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a), 
Tennessee  Valley  Authority  (TV'A).  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  extension  to  Type  A  testing 
does  not  increase  the  probability  of  an 
accident  previously  evaluated  since  the 
change  is  not  a  modification  to  plant  systems, 
nor  a  change  to  plant  operation  that  could 
initiate  an  accident. 

T\'.\  performed  an  evaluation  of  the  risk 
significance  for  Ihe  proposed  increase  to  the 
Sequoyah  I 'nit  2  T\  pe  .\  test  frequency.  The 
results  of  the  T\'.-\  evaluation  indicate  that 
the  in<  rease  in  Large  Earlv  Release  Frequencv 
(LERF)  remains  below  the  level  of  risk 
significance  defined  in  NRC  Regulatory 
Guide  (RG)  1.174.  " .\n  .Approach  for  I'sing 
Probabilistic  Risk  Assessment  In  Risk- 
Informed  Decisions  On  Plant-Specific 
Changes  to  the  Licensing  Basis."  TVA's 
evaluation  indicates  that  the  increase  in 
frequency  for  all  releases  (small,  large,  early 


and  late)  and  the  increase  in  radiation  dose 
to  the  population  is  non-risk  significant 
(3.5E-7/reactor  year  and  7.72  person-rem, 
respectively). 

The  proposed  test  interval  extension  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  because 
research  documented  in  NUREG-1493 
determined  that  generically,  very  few- 
potential  containment  leakage  paths  fail  to  be 
identified  by  Type  A  tests.  An  analysis  of  144 
Type  A  test  results,  including  23  failures, 
found  that  no  failures  were  due  to 
containment  liner  breach.  The  NUREG 
concluded  that  reducing  the  Type  A  test 
frequency  to  once  per  20  years  would  lead  to 
an  imperceptible  increase  in  risk. 
Furthermore,  the  NLIREG  concluded  that 
Type  B  and  C  testing  provides  assurance  thai 
containment  leakage  from  penetration  leak 
paths  [i.e..  valves,  flanges,  containment  air- 
locks) identify  any  leakage  that  would 
otherwise  be  detected  by  the  Type  A  tests. 

In  addition  to  the  NUREG  conclusions. 
TVA's  American  Society  of  Mechanical 
Engineers  (ASME)  IWE  program  performs 
containment  inspections  periodicallv  in 
order  to  detect  evidence  of  degradation  that 
may  affect  either  the  containment  structural 
integrity  or  leak  tightness.  .Accordingly. 
TVA's  proposed  extension  of  the  Type  A  test 
inter\'al  does  not  [significantly]  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

B  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  change  to  extend  the  Type 
.A  test  interval  does  not  create  the  possibility 
of  a  new  or  different  type  of  accident  since 
there  are  no  physical  changes  made  to  the 
plant.  There  are  no  changes  to  the  operation 
of  the  plant  that  would  introduce  a  new- 
failure  mode  creating  the  possibility  of  a  new 
or  different  kind  of  accident. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  extend  the  Type 
A  test  interval  will  not  significantly  reduce 
the  margin  of  safety.  A  generic  study 
documented  in  NUREG-1493  indicates  that 
extending  the  Type  ,A  leak  test  interval  to  20 
years  would  result  in  an  imperceptible 
increase  in  risk  to  the  pubTtc.  The  NUREG 
also  found  that,  generically.  the  containment 
leakage  rate  contributes  a  very-  small  amount 
to  the  individual  risk  and  that  the  decrease 
in  the  Type  A  test  frequency  Would  have  a 
minimal  affec:t  on  risk  because  most  potential 
leakage  paths  are  detected  by  Type  C  testing. 

Previous  Type  .A  leakage  tests  conducted 
on  Sequoyah  Unit  2  indicate  that  leakage 
from  Unit  2  containment  has  been  less  than 
the  10  CFR  50  .Appendix  I  leakage  limit  of 
1.0  L..  A  review  of  previous  Unit  2  Type  .A 
test  results  indicate  at  least  a  10  percent 
margin  exists  below  the  1.0  L,  leakage  limit. 
These  test  results  provide  assurance  that  the 
proposed  extension  to  the  Type  A  test 
inter\al  would  not  significantly  reduce  the 
margin  of  safety. 

The  NRC  has  reviewed  the  licensees 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 


CFR  50.92(c)  are  satisfied  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  V'allev  Authoritv. 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Notice  of  Issuance  of  .Amendments  to 
Facilit>-  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  .^ct).  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  i,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
.Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satish'  the  criteria  for 
categorical  exclusion  m  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51,12(1))  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and'or  En\irnnmental 
Assessment  as  indicated  .All  of  these 
items  are  available  for  public  inspection 
at  the  Commissions  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockvilie  Pike  (first  floor!. 
RockviUe,  Maryland  Publicly  available 
records  will  be  accessible  from  the 
.\gencywidp  Documents  .Access  and 
Management  Systems  (AD.A.MS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  w-eb  site,  http:// 
\s-i\-v^Mrc.gov/NRC/ADAMS/index  html. 
If  you  do  not  have  access  to  .AD.\MS  or 
if  there  are  problems  in  accessing  the 
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documents  located  in  ADAMS,  contact 
tho  NRC  Public:  Document  Room  (PDR) 
Reference  staff  at  1-800-397^209,  301- 
415—4737  or  by  email  to  pdrG^nrc.gov. 

Amf'K'rfn  Energy  Companv.  LLC.  Docket 

\n  5L)-JH9.  Thrcf  Mile  Island  S'uclenr 
Station.  I'nit  }.  Dauphin  County. 
Pennsylvania 

Date  of  application  for  amendment: 
Mav  31,  2001.  a.s  supplemented 
September  14,  2001. 

Brief  description  of  amendment:  The 
amendment  re\  ised  the  TMl-1 
Technical  Specifications  (TSs)  to 
incorporate  C'ycle  14  specific  limits  for 
the  variable  low  reactor  coolant  system 
pressure-temperature  core  protection 
safety  limits.  These  changes  are 
reflected  in  revisions  to  Figures  2.1-1 
and  2  1-3  nf  the  TSs  and  the  related 
Bases. 

Date  of  issuance:  October  23,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days 

Amendment  .Vo.   238. 

Facility  Operating  License  No.  DPR- 
50.:  Amendment  revised  the  TSs 

Date  of  initial  notice  in  Federal 
Register:  |uly  1  1,  2001  (K6  FR  36337). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  23. 
2001 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397. 
Columbia  Generating  Station.  Benton 
County.  Washington 

Date  of  application  for  amendment: 
October  30.  2000.  as  supplemented  by 
letter  dated  September  13.  2001 

Brief  description  of  amendment:  The 
amendment  modified  the  Final  Safetv 
Analysis  Report  (FSAR)  to  reflect 
analvsis  uf  a  HI-.STORM  100  spent  hjel 
cask  system,  spent  fuel  pool  description 
and  crane  operations. 

Date  of  issuance:  October  26,  2001. 

Effective  date  October  26.  2001.  and 
shall  be  implemented  in  the  ne.xt 
periodic  update  to  the  FSAR  in 
accordance  with  10  CFR  50.71(e). 

Amendment  No.:  174. 

Facilitv  Operating  License  No.  NPF- 
2J.The  amendment  revised  the  Final 
Safety  Analysis  Report 

Date  of  initial  notice  in  Federal 
Register:  March  21.  2001  (66  FR  15918). 
The  September  13.  2001.  supplemental 
letter  provided  additicmal  clarifying 
informati(m.  did  not  expand  the  scope 
of  the  original  Federal  Register  notice, 
and  did  not  change  the  staffs  original 
propfised  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 


amendment  is  contained  in  a  Safety 
Evaluation  dated  October  26,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County.  Arkansas 

Date  of  application  for  amendment: 
August  23,  2001,  as  supplemented  by 
letter  dated  September  25,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  eliminate  the 
requirement  to  move  control  element 
assembly  #43  for  the  remainder  of  Cvcle 
15. 

Date  of  issuance:  October  22.  2001. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  235. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5,  2001  (66  FR 
46478).  The  September  25,  2001, 
supplemental  letter  provided  clarifying 
information  that  was  within  the  scope  of 
the  original  Federal  Register  notice  and 
did  not  change  the  staffs  initial  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  22, 
2001 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc..  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  18. 
2001. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  (TS)  Definitions  1.12  and 
1.25,  the  effect  of  which  will  be  to  allow 
either  an  allocated  or  a  measured 
response  time  to  be  utilized  for  the 
sensors  in  the  Reactor  Protective  System 
and  Engineered  Safety  Features 
Actuation  System  instrument  loops. 

Date  of  issuance:  October  29,  2001. 

Effective  dote:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  175. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5.  2001  (66  FR 
46479). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  29. 
2001 ' 


No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations.  Inc.,  System  Energy 
Resources.  Inc..  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi.  Inc..  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station.  Unit  1, 
Claiborne  County.  Mississippi 

Date  of  application  for  amendment: 
October  24.  2000,  as  supplemented  by 
letters  dated  June  18  and  August  21, 
2001 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.8.3  regarding  the  lube  oil 
inventories  for  the  Grand  Gulf  Nuclear 
Station.  I'nit  1.  Divisions  I.  11.  and  III 
emergency  diesel  generators  (EDGs).  and 
will  result  in  additional  margins  for 
lube  oil  availability  to  provide  for  EDG 
operability  for  seven  days  following  a 
postulated  design  basis  accident. 

Date  of  issuance:  October  23,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  issuance. 

Amendment  No:  149. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  24,  2001  (66  FR 
7680). 

The  June  18  and  August  21,  2001 
supplemental  letters  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  23, 
2001." 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Companv.  LLC. 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station,  i'nit  Nos.  1  and  2. 
Ogle  County.  Illinois.  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
October  1,  2001,  as  supplemented  by 
letters  dated  October  9.  2001 ,  and 
October  18,  2001.  The  supplemental 
letters  provided  clarifying  information 
only  and  did  not  change  the  original 
proposed  no  significant  hazards 
determination. 

Brief  description  of  amendments:  The 
amendments  revise  Byron  and 
Braidwood  technical  specifications  (TS) 
surveillance  requirement  (SR)  3.7.2.1 
and  SR  3.7.2.2  to  add  a  note  stating  that 
these  surveillances  are  not  required  to 
be  met  until  the  first  startup  after 
September  27.  2001.  This  change  is 
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applicable  to  Byron  Station  Units  1  and 
2.  and  Braidwood  Unit  2  only.  This 
change  is  not  applicable  to  Braidwood 
Station,  Unit  1,  due  to  the  recent  restart 
of  the  unit  after  the  refueling  outage. 

Date  of  issuance:  November  1.  2001. 

Effective  date:  November  1.  2001. 

Amendment  Nos:  -[24.  124,  119.  and 
119. 

Facilitv  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  23.  2001  (66  FR 
53643). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  1. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No  50-346.  Davis- 
Besse  Nuclear  Power  Station,  Unit  1. 
Ottawa  County.  Ohio 

Date  of  application  for  amendment: 
December  2,  2000,  as  supplemented  by 
letters  dated  September  4  and 
September  28.  2001. 

Brief  description  of  amendment:  This 
amendment  increases  the  spent  fuel 
pool  (SFP)  storage  capability,  as  a  result 
of  the  SFP  re-racking  project,  from  the 
current  capacity  of  735  fuel  assemblies 
to  a  new  capacity  of  1624  fuel 
assemblies.  The  amendment  also 
approves  additional  temporar.'  storage 
of  up  to  90  fuel  assemblies  in  the  fuel 
transfer  pit  to  support  a  complete  re- 
racking  of  the  SFP.  The  increase  in  SFP 
storage  capacity  will  provide  a  full  core 
offload  capability  during  the  plant's 
Cycle  13  operation  and  enable  the 
Davis-Besse  facility  to  meet  its  storage 
needs  through  April  22,  2017,  which  is 
the  expiration  date  for  the  current 
operating  license. 

Date  of  issuance:  October  19.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  247. 

Facility  Operating  License  No.  NPF- 
3:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  6.  2001  (66  FR 
46656). 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  19, 
2001.' 


No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346  Davis- 
Besse  Nuclear  Power  Station.  Unit  1, 
Ottawa  County.  Ohio 

Date  of  application  for  amendment: 
April  4.  2001 

Brief  description  of  amendments:  This 
license  amendment  request:  Deletes 
Technic;al  Specification  (TS)  1.7. 
Definitions-Reportable  Event,  and  TS 
6.6.  Reportable  Event — Action;  Revise 
TS  6.5.3,  Technical  Review  ajid 
Control — Activities,  and  TS  Bases  4.0.3, 
Applicabilit) 

Date  of  issuance:  November  2.  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  248. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  12.  2001  (66  FR 
31708). 

The  Commissions  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  2. 
2001 " 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Companv.  et 
al.  Docket  No.  50-389.  St.  Lucie  Plant. 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment 
June  22,  2001.  as  supplemented  August 
24. 2001. 

Brief  description  of  amendment: 
Revised  Technical  Specifications  to 
allow  the  containment  equipment  door 
and  airlock  doors  to  be  open  during  core 
alterations  and  fuel  movement  under 
administrative  controls. 

Date  of  Issuance:  October  22.  2001. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  \o  :  120. 

Facility  Operating  License  No.  .\PF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  19.  2001  (66  FR 
48287). 

The  August  24,  2001.  supplement  did 
not  affect  the  original  proposed  no 
significant  hazards  determination,  or 
expand  the  scope  of  the  request  as 
noticed  in  the  Federal  Register. 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 


Indiana  Michigan  Power  Companv. 
Docket  Nos.  50-315  and  50-316.  Donald 
C  Cook  .\uclear  Plant.  Units  1  and  2. 
Berrien  County.  Michigan 

Date  of  application  for  amendments: 
October  24.  2000.  as  supplemented  June 
29.  2001. 

Brief  description  of  amendments:  The 
amendments  would  approve  changes  to 
the  updated  final  safetv  analvsis  report 
to  incorporate  a  supplemental 
methodology  into  the  analysis  of  steam 
generator  overfill  following  a  steam 
generator  tube  rupture. 

Date  of  issuance:  October  24,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days 

Amendment  Nos.:  256  and  239. 

Facility  Operating  License  Nos  DPR- 
58  and  DPR-74:  -Amendments  revised 
the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  Januan,-  24.  2001  (66  FR 
7682).  The  supplemental  letter 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
origindl  Federal  Register  notice  The 
Commission  s  related  e\aluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  24.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County.  Michigan 

Date  of  application  for  amendments: 
June  12.  2000.  as  supplemented  by 
letters  dated  November  7.  2000.  June  19. 
and  August  17,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  the  technical 
specifications  to  change  the  standard  by 
which  \  ou  test  charcoal  used  in 
engineered  safeguard  features  systems  to 
American  Society  for  Testing  and 
Materials  D3808-1989  These  revisions 
are  made  in  accordance  with  Generic 
Letter  99-02,  "Laborator>-  Testing  of 
Nuclear-grade  Activated  Charcoal." 

Date  of  issuance:  October  24.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  Nos.:  257  and  240 

Facilitv  Operating  License  Nos  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications 

Date  of  witini  notice  in  Federal 
Register:  August  23.  2000  (65  FR 
51356).  The  supplemental  letters 
contained  clarif\'ing  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
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and  did  not  expand  the  scope  of  the 
nrigindl  Federal  Register  notice.  The 
(iommissuins  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  ()( toher  24.  2001. 

No  signifi(,ant  iiazards  consideration 
comments  received:  No. 

Xphmska  Public  Power  District.  Docket 
,Vo.  5()-298.  iMoper  .Xuclecir  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  Februarv 
28,  2001,  as  supplemented  by  letters 
dated  September  14.  18,  and  27,  2001. 
The  letters  dated  September  14.  18,  and 
27,  2001,  provided  clarifving 
information,  and  did  not  alter  the  NRC 
staffs  com  lusion><  rej^arding  finding  of 
no  signifif  ant  hazards  (;nn,sideration. 

Brief  description  of  amendment:  The 
amendment  evaluates  the  licensee's 
revised  calculation  methodology  for 
assessment  of  consequences  of  design 
basis  accidents,  and  revises  Technical 
Specifications, 

Date  ot  issuance:  nctoh(>r  23,  2001. 

Effective  date  As  of  the  date  of 
issuance  and  shHll  be  implemented 
within  30  days  from  the  date  of 
issuance. 

.■\mendmrnt  So.:  187. 

Facility  Operating  License  No.  DPR- 
46:  .Amendment  revised  the  Technical 
Specificatu)ns. 

Dote  of  initial  notice  in  Federal 
Register:  September  19,  2001  (66  PR 
4H28H) 

The  (Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safet\  Evaluation  dated  October  23, 
2001 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request  April  12. 
2001. 

Brief  description  of  amendment:  The 
Amendment  revises  the  Technical 
Specific  ations  Bases  Ccmtrol  Program  to 
incorporate  revisions  to  10  CFR  .50.,S9. 

Date  of  issuance:  October  25,  2001. 

Effective  date  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  188 

Facility  Operating  License  .\o  DPR- 
46:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Feder€il 
Register:  September  19,  2001  (66  FR 
48289). 

The  (Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  25, 
2001 


No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District,  Docket 
No.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  April  12. 
2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  surveillance  test 
requirement  SR  3.6.1.3,8,  for  excess 
flow  check  valves  (EFCVs),  to  relax  the 
18-month  EFCV  surveillance  frequency 
by  limiting  the  number  of  tests  to  a 
"representative  sample  "  ever>-  18 
months,  such  that  each  EFCV  will  be 
tested  at  least  once  every  10  years. 

Date  of  issuance:  October  26,  2001, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  189. 

Facility  Operating  Ucense  No.  DPR- 
46:  Amendment  revised  the  Technical 
Specifications, 

Dote  of  initial  notice  in  Federal 
Register:  September  19.  2001  (66  FR 
48289). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  26. 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  ai.  Docket  No.  50-443. 
Seabrook  Station.  Unit  No.  1, 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  June  12. 
2001. 

Description  of  amendment  request: 
The  amendment  changes  Technical 
Specification  (TS)  4.4.10  to  incorporate 
alternative  reactor  coolant  pump 
fiywheel  inspections  and  makes 
administrative  wording  changes  to  TSs 
6. 4. 1. 7. b.  6.4,2, 2,d,  and  6. 4. 2. 3. 

Date  of  issuance:  October  22,  2001, 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  79. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  25,  2001  (66  FR  38764). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  22, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 


Nuclear  Management  Company.  LLC. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
Mav  18,  2001.  as  supplemented  October 
10.2001. 

Brief  description  of  amendment:  The 
amendment  (1)  deletes  a  redundant 
requirement  for  valving  out  control  rod 
drives,  (2)  revises  control  rod 
accumulator  nperability  requirements, 
(3)  adds  the  option  to  hydraulically 
isolate  control  rod  drives,  and  (4) 
corrects  an  inconsistency  describing 
when  source  range  monitors  are 
required  to  be  operable  during  core 
monitoring. 

Date  of  issuance:  October  26,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  123. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  12,  2001  (66  FR  31711). 

The  supplement  provided  clarif\'ing 
information  to  the  application  that  was 
within  the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 
staffs  initial  proposed  no  signific:ant 
hazards  considerations  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  26.  2001. 

No  significant  hazards  consideration 
comments  received:  No, 

Nuclear  Management  Company.  LLC, 
Docket  No.  50-263.  Monticello  Nuclear 
denerating  Plant.  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
August  15,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TSs)  to  (1)  reflect  the 
replacement  of  Monticello's  licensed 
operator  initial  and  requalification 
training  programs  with  an  accredited 
systems-approach-to-training  program 
and  (2)  relocate  the  existing  TS 
requirements  for  procedures,  records, 
and  reviews  to  the  Operational  Quality 
Assurance  Plan, 

Date  of  issuance:  Ociuher  30,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  124. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  19.  2001  (66  FR 
48290), 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  30, 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna.  LLC.  Docket  Nos.  50- 
387  and  50-388.  Susquehanna  Steam 
Electric  Station.  Units  1  and  2.  Luzerne 
County.  Pennsylvania 

Date  of  application  for  amendments: 
August  31,  2001. 

Brief  description  of  amendments  The 
amendments  extend  the  implementation 
date  for  Amendment  No.  184  for  Unit  1 
and  Amendment  No.  158  for  Unit  2 
from  November  1.  2001.  to  November  1. 
2003.  Amendment  Nos.  184  and  158 
approved  technical  specification 
changes  to  incorporate  requirements 
related  to  oscillation  power  range 
monitoring  (OPRM)  instrumentation. 
The  implementation  date  extension  is 
needed  to  provide  additional  time  to 
address  software  deficiencies  with  the 
OPRM  system  identified  in  a  June  29, 
2001 .  General  Electric  report  filed 
pursuant  to  part  21  of  Title  10  of  the 
Code  of  Federal  Regulations. 

Date  of  issuance:  October  29,  2001 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days. 

Amendment  Nos.:  196  and  172. 

Facility  Operating  Ucense  Nos  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  license 

Date  of  initial  notice  in  Federal 
Register:  September  19.  2001  (66  FR 
48291). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  October  29, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
ai.  Docket  No.  50-206.  San  Onofre 
Nuclear  Generating  Station.  Unit  1.  San 
Diego  County.  California 

Date  of  application  for  amendment: 
October  30.  2000,  as  supplemented  by 
letters  dated  May  7.  June  13.  2001,  and 
by  internet  memoranda  dated  June  28. 
July  3,  July  23.  and  October  16,  2001 
Brief  description  of  amendments: 
Amendment  AppUcation  No.  217  is  a 
request  to  revise  the  San  Onofre  Nuclear 
(Generating  Station,  Unit  1  (SONGS  1) 
operating  license  and  technical 
specifications  to  remove  certain 
requirements  that  have  been  determined 
'  to  be  unnecessary  and  modify 
requirements  to  provide  flexibility 
during  the  decommissioning  of  SONGS 
1.  This  change  removes  the  need  to 
perform  activities  that  are  not  providing 


a  benefit  to  safely  maintain  the  spent 
fuel  in  the  spent  fuel  pool.  This  change 
also  provides  some  flexibility  in  the 
operation  of  the  spent  fuel  pool  during 
the  decommissioning  of  SONGS  1. 

Date  of  issuance:  October  30,  2001. 

Effective  date:  October  30.  2001 .  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  Unit  1-160 

Facility  Operating  License  No  DPR- 
13:  The  amendment  revised  the 
Operating  License  and  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  December  13.  2000  (65  FR 
77924). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  30. 
200l' 

No  significant  hazards  consideration 
comments  received:  No, 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
August  6.  2001  (TS  01-05) 

Brief  description  of  amendments:  The 
amendments  revised  the  SQN  Unit  1 
and  2  Technical  Specifications  (TSs)  by 
changing  the  sur\'eillance  requirements 
for  verifying  that  containment  isolation 
valves  to  be  closed  More  specifically, 
valves  in  high  radiation  areas  may  be 
verified  by  administrative  means  In 
addition,  valves  which  are  locked  sealed 
or  otherwise  secured  do  not  need  to  be 
reverified  closed  and  are  eliminated 
from  the  scope  of  the  surveillance 

Date  of  issuance:  October  24,  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance 

Amendment  Nos.:  271  and  260. 

Facility  Operating  Ucense  Nos  DPR- 
77  and  bPR-79:  Amendments  revise  the 
TSs. 

Date  of  initial  notice  m  Federal 
Register:  August  22,  2001  (66  FR 
44177).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  24,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  .\uclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  application  for  amendment 
April  23,  2001. 

Brief  description  of  amendment:  The 
amendment  updates  the  license  by 
deleting  obsolete  information,  correcting 
errors,  and  making  administrative 


changes  to  enhance  the  context  and 
provide  consistency. 

Date  of  Issuance':  October  22.  2001 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  he  implemented 
within  60  days. 

Amendment  No.:  206 

Facility  Operating  Ucense  Nn  DPR- 
28:  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  May  30,  2001  (66  FR  29363). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safetv  Evaluation  dated  October  22. 
2001 " 

No  significant  hazards  consideration 
comments  received:  No. 

Note:  The  publication  date  for  this  notice 
will  ttiange  from  every  other  Wednesday  to 
everv  other  Tuesday,  effective  January  8. 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  November  2001. 

Fnr  the  Nuclear  Regulatory  Commission. 
John  .\.  Zwolinski. 
Director.  Division  of  Licensing  Pro/ect 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
■pR  Drx    01-28.'1Pq  Filed  11-13-01.  8  45  ami 

BILLiMC  CODE  7590-01 -4> 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2001  Agency 
Inventories  Under  the  Federal 
Activities  Inventory  Reform  Act  of  1998 
(Public  l^w  10&-270)  ("FAIR  Act") 

AGENCY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President 

ACTION:  .Notice  of  public  availability  of 
agency  inventories  of  activities  that  are 
not  inherently  governmental. 

SUMMARY:  .Agency  Inventories  of 
Activities  that  are  not  Inherently 
Governmental  are  now  available  to  the 
public  from  the  agencies  listed  below,  in 
accordance  with  the  "Federal  Activities 
Inventory-  Reform  Act  of  1998"  (Public 
Law  105-270)  ('FAIR  Act ')  This  is  the 
second  release  of  the  2001  FAIR  Act 
inventories  In  addition  the  Office  of 
Federal  Procurement  Policy  has 
prepared  and  has  made  available  a 
summary  FAIR  Act  User's  Guide 
through  its  Internet  site:  http:// 
»vww  whitehouse.gov/OMB/ 
procurement/index  html  This  User's 
Guide  will  help  interested  parties 
review  2001  FAIR  Act  inventories,  and 
will  also  include  the  Website  addresses 
to  access  agencv  inventories 

The  FAIR  Act  requires  that  0MB 
publish  an  announcement  of  public 
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availabilit\  of  agency  Inventories  of 
Activities  that  are  not  Inherently 
Governmental  upon  completion  of 
OMB's  review  and  c:on,sultation  process 
concerning  the  content  of  the  agencies' 
inventorv  submissions.  0MB  has  now 


completed  this  process  for  the  year 
2001. 


The  attached  Inventories  of  Activities 
that  are  not  Inherenth  Governmental 
are  now  available. 

Mitchell  E.  Daniels.  |r.. 
Director. 

Attachment 


Agency 


Contact 


Armed  Forces  Retirement  Home  

Barr>  Goidwater  Scholarship  Education  Foundation  , 

Christopher  Columbus  Fellowship  Foundation  

Committee  Purchase  People  Who  Are  Blind  or  Severely  Disabled 

Commerce  

Consumer  Produci  Safety  Commission  


Council  or.  Environmental  Quality  

Education  

Environmental  Protection  Agency  OIG)  

Environmental  Protection  Agency  

Equa'  Employment  Opportunity  Commission 

Federal  Communications  Commission 

Farm  Credit  Administration    

Federa'  Labor  Relations  Authority 

Federal  Retirement  Thrift  Investment  Board 

Federal  Maritime  Commission      

Federal  Energy  Regulatory  Commission   

Federal  fvlme  Safety  and  Health  Review  Commission 

Health  and  Human  Services  

Interior  

Intenor  (OIG)  

Japan-United  States  Friendship  Commission  

Marine  Mammai  Commission    


Morns  Udall  Foundation  „ 

National  Commission  on  Libranes  and  Information  Science 

National  Mediation  Board      

National  Endowment  for  the  Arts  

Office  of  Science  &  Technology  Policy  

Office  ct  Government  Ethics 

Office  of  Personnel  Management 

Patent  and  Trademark  Office     

Ra.iroad  Retirement  Board  (OIG)  

Railroad  Retirement  Board  


Secunties  and  Exchange  Commission 
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POSTAL  SERVICE 

United  States  Postal  Service  Board  of 
Governors;  Sunshine  Act  Meeting: 
Notification  of  Item  Added  to  Meeting 
Agenda 

DATE  OF  MEETING:  November  5.  2001. 

STATUS:  Glosed 

PREVIOUS  ANNOUNCEMENTS:  66  FR  54305. 

October  2h.  2001.  .irui  bt)  FR  55712. 
Niivemhcr  1.  200! 

Addition 

1    Expprinii'nta!  Delivery 
Confirmatinii 

,\t  Its  meeting  on  November  5.  2001, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimouslv 


to  add  triis  item  to  the  agenda  of  its 
closed  meeting  and  that  no  earlier 
announcement  was  possible.  The 
General  Counsel  of  the  United  States 
Postal  Service  certified  that  in  her 
opinion  discussion  of  this  item  could  be 
properlv  closed  to  public  obser\'ation. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Li.  Hunter,  Secretary  of  the  Board. 
U.S.  Postal  Senice,  475  L'Enfant  Plaza, 
SVV.  Washington.  DC. 

David  G.  Hunter, 

St'CTfliin; 

Certification  Regarding  Closed  Meeting 
of  the  United  States  Postal  Service 
Board  of  Governors 

Pursuant  to  5  U.S.C.  Section 
552b(f)(l)  and  39  CFR  7.6(a).  I,  Mary 
Anne  Gibbons.  General  Counsel  of  the 
United  States  Postal  Service,  hereby 
certify  that  in  my  opinion  the  meeting 


of  the  Board  of  Governors  that  was  held 
on  November  5.  2001.  was  properlv 
closed  to  the  public  pursuant  to  the 
provisions  of  section  552b(c)(10)  of  title 
5.  United  States  Code;  and  section  7.3(j) 
of  title  39.  Code  of  Federal  Regulations. 

The  members  con.>idered:  (1) 
Experimental  Delivery  (Confirmation. 

Dated:  November  7.  2001. 
Mar>'  Anne  Gibbons. 

Gi-nt-ral  Cuiinsel. 

(FR  no(    01-28.S75  Filed  11-8-01;  4:53  pm| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-368] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Chicago  Stock 
Exchange,  Inc.  (Chevron  Texaco 
Corporation,  Common  Stock.  $0.75  par 
Value) 

November  7,  2001. 

Chevron  Texaco  Corporation,  a 
Delaware  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder.-  to  withdraw  its  Common 
Stock,  SO  75  par  value  (  'Secuntv"). 
from  listing  and  registration  on  the 
Chicago  Stock  Exchange.  Inc   ("CHX"  or 
"Exchange"). 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 
Exchange  by  complying  with 
Exchange's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  securit\  from 
listing  and  registration.  The  Issuer  states 
that,  in  making  the  decision  to 
withdraw  the  Securities  from  listing  on 
the  Exchange,  a  study  conducted  by 
management  concluded  that  there  was 
no  longer  a  perceived  benefit  from  the 
continued  listing  of  the  Securit\'  on  the 
Exchange.  The  Issuer  will  continue  to 
list  its  Security  on  the  New  York  Stock 
Exchange.  Inc  ("N'^'SE")  and  the  Pacific 
Exchange.  Inc.  (  "PCX  ").  The  Issuer's 
application  relates  solelv  to  the 
withdrawal  of  the  Securities  from  the 
CHX  and  shall  ha\e  no  affect  upon  its 
listing  on  the  .N^'SE  and  PCX  or  its 
registration  under  Section  12(b)  of  the 
Act.' 

Any  interested  person  may.  on  or 
before  November  30,  2001  submit  bv 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N\V..  Washington.  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  CHX 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter 


'15  L'.S.C.  78Ad). 
M7CFR240.12d2-2(d) 
^  15  U.S.C.  78/(b). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aiithoritv  ■* 
Innathan  G.  Katz. 

Serretan. 

IFR  Dor    ni-2842c»  Filed  11-1.3-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25253:812-12400] 

AAL  Variable  Product  Series  Fund. 
Inc.,  et  al.:  Notice  of  Application 

Nijvember  6.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c).  12(d)(l)(I). 
and  17(b)  of  the  Investment  Companv 
Act  of  1940  (the  "Act")  for  exemption 
from  sections  12(d)(1)(A)  and  (B)  and 
17(a)  of  the  Act.  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  under  the  Act 
to  permit  certain  joint  transactions. 

SUMMARY  OF  THE  APPLICATION:  The 

requested  order  would  permit  certain 
registered  management  investment 
companies  to  invest  uninvested  cash  in 
an  affiliated  monev  market  fund  in 
excess  of  the  limits  m  sections 
12(d)(1)(A)  and  (B)  of  the  Act. 

APPLICANTS:  .AAL  \'ariable  product 
Series  Fund.  Inc   (Fund")  and  AAL 
Capital  Management  Corporation  ("AAL 
CMC'i 

FILING  DATES:  The  application  was  filed 
on  January  9.  2001  and  amended  on 
November  B.  2001 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  C-ummission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  C^ommission 
by  5:30  p.m.  on  December  3.  2001 .  and 
should  be  accompanied  by  proof  of 
ser\-ice  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lavv\ers.  a  r>>rtificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  who  wish  to  be 
notifif'd  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission  s  Secretary. 
ADDRESSES:  Secretarv,  Commission  450 
Fifth  Street.  N\V.  Washington,  DC 
20549-0609 


FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan.  Senior  Counsel,  at  (202) 
942-0681.  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Companv 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sumniar)  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NVV.  Washington.  DC 
20549-0102  (tel    202-942-8090). 

Applicants'  Representations 

1   The  Fund  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
companv  The  Fund  currently  offers 
twenty  portfolios,  including  The  .\AL 
Money  Market  Fund  which  complies 
with  rule  2a-7  under  the  Act  (  "Monev 
Market  Portfolio  ").  The  existing  and 
future  series  of  the  Fund  (  "Portfolios"), 
together  with  any  other  registered  open- 
end  management  investment  company 
or  series  thereof  that  is  advised  bv  .^AL 
CMC  or  an  entity  controlling,  controlled 
by,  or  under  common  control  with  AAL 
CMC  and  which  is  not  a  monev  market 
fund,  are  referred  to  as  the  Non-Monev 
Market  Portfolios. '  AAL  CMC  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  .AAL  CMC  serves  as  the 
investment  adviser  and  distributor  for 
the  Portfolios. 

2.  Applicants  state  that  each  Investing 
Portfolio  (as  defined  below)  holds  cash 
reserves  from  time  to  time  that  are  not 
invested  in  portfolio  securities 
("Uninvested  Cash").  Uninvested  Cash 
may  include  di\  idend  payments, 
interest  received  on  portfolio  securities, 
unsettled  seciLrities  transactions, 
strategic  reserves,  matured  investments, 
proceeds  from  liquidation  of  portfolio 
securities,  or  new  in\estor  capital.  A 
Non-Money  Market  Portfolio  that 
purchases  shares  of  the  Money  Market 
Portfolio  is  referred  to  as  an  Investing 
Portfolio. 

3  Applicants  request  an  order  to 
permit  each  of  the  Investing  Portfolios 
to  invest  their  Uninvested  Cash  in  the 
Money  Market  Portfolio,  and  to  permit 
the  Money  Market  Portfolio  to  sell 
shares  to,  and  redeem  shares  from,  the 
Investing  Portfolios.  Investment  of 
Ininvested  Cash  in  shares  of  the  Money 
Market  Portfolio  will  be  made  only  to 
the  extent  that  such  investment  is 
consistent  with  each  Investing 


M7CFR200.30-3(a)(l). 


'  Any  future  Non-Monev  Market  Portfolio  that 
may  n>ly  on  the  order  in  the  future  will  do  so  only 
in  accordance  with  the  terms  and  conditions  of  the 
application 
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Portfolio's  investment  restrictions  and 
policies  as  set  forth  in  the  Investing 
Portfolios  prospectus  and  statement  of 
additional  information.  Applicants  state 
that  the  proposed  transactions  may 
reduce  transaction  costs,  create  more 
liquidity,  increase  returns,  and  diversify 
holdings 

Applicant's  Legal  Analysis 

1.  Section  12(d)(l  KA)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  companv  may 
acquire  securities  of  another  investment 
companv  if  such  securities  represent 
more  than  J%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
compan\  s  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  companvs  total  assets. 
Section  12(d)(])(B')  of  the  Act,  in 
pertinent  part,  provides  that  no  . 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  companv  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10°o  of  the 
acquired  company  V  voting  stock  to  be 
owned  bv  investment  companies. 

2.  Section  12(d){l)(I)  of  the  Act 
provides  that  the  Commission  may 
t'xempt  any  person,  securitv.  or 
transaction  from  any  provision  of 
section  12(d)(1)  if.  and  to  the  extent 
that,  such  exemption  is  consistent  with 
the  public  intcrt'st  and  the  protection  of 
investors  .\pplu.ants  request  relief 
under  section  12(d)(l)(I)  from  the 
hmitations  of  sections  12(d)(1)(A)  and 
(B)  to  permit  the  Investing  Portfolios  to 
invest  I  ninvt^sted  Cash  in  the  Monev 
Market  Portfolio. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  .Applicants 
state  that  the  Money  Market  Portfolio 
will  maintain  a  highly  liquid  portfolio 
and  will  not  he  sus(  cptihii'  to  undue 
control   .\ppli(  ants  repreNent  that  the 
proposed  arrangement  will  not  result  in 
an  inappropriate  la\ering  of  fees 
because  shares  of  the  Monev  Market 
Portfolio  sold  Id  the  Investing  Portfolios 
will  not  be  subifct  to  a  sales  load, 
redemption  fee.  distribution  fee  under  a 
plan  adopted  m  accordance  with  rule 
121)-]  undiT  thi'  AvA.  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
National  Association  of  Securities 
Dealers'  ("NASD")  Conduct  Rules),  or  if 
such  shares  are  subject  to  a  service  fee, 
AAL  CMC:  will  waive  its  advisory  fee  for 
ea(  h  Investing  Portfolio  in  an  amount 


that  offsets  the  amount  of  such  fee 
incurred  by  the  Investing  Portfolio. 
Applicants  represent  that  the  Money 
Market  Portfolio  will  not  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act.  Applicants  also  represent  that  if  the 
Money  Market  Portfolio  offers  more 
than  one  class  of  shares,  each  Investing 
Portfolio  will  invest  its  Uninvested  Cash 
only  in  the  class  with  the  lowest 
expense  ratio  at  the  time  of  investment. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affdiated  person  of  such  person,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 

"affiliated  person"  of  an  investment 
company  to  include,  among  others,  any 
person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with  the  investment  company. 
Applicants  state  that,  because  the 
Portfolios  share  a  common  board  of 
trustees,  each  Portfolio  may  be  deemed 
to  be  under  common  control  with  each 
of  the  other  Portfolios,  and  thus  an 
affiliated  person  of  each  of  the  other 
Portfolios.  As  a  result,  section  17(a) 
would  prohibit  the  sale  of  the  shares  of 
the  Money  Market  Portfolio  to  the 
Investing  Portfolios,  and  the  redemption 
of  the  shares  by  the  Money  Market 
Portfolio. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  anv  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
investment  company  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
6(c)  of  the  Act  permits  the  Commission 
to  exempt  persons  or  transactions  from 
any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Portfolio  by  the  Investing 
Portfolios  satisfies  the  standards  in 
section  6(ci  and  1 7(b)  of  the  Act. 
Applicants  note  that  shares  of  the 
Money  Market  Portfolios  will  be 
purchased  and  redeemed  at  their  net 
asset  value.  Applicants  state  that  the 
Investing  Portfolios  will  retain  their 
abilitv  to  invest  their  Uninvested  Cash 


directly  in  money  market  instruments  as 

authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason. 
Applicants  also  state  the  Money  Market 
Portfolio  has  the  right  to  discontinue 
selling  shares  to  any  of  the  Investing 
Portfolios  if  the  Money  Market 
Portfolios  board  of  trustees  determines 
that  such  sale  would  adversely  affect  its 
portfolio  management  or  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Applicants  state 
that  each  Investing  Portfolio,  by 
purchasing  shares  of  the  Money  Market 
Portfolio.  AAL  CMC,  by  managing  the 
assets  of  the  Investing  Portfolios 
investing  in  the  Money  Market  Portfolio, 
and  the  Money  Market  Portfolio,  by 
selling  shares  to  the  Investing  Portfolios, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  arrangement  within 
the  meaning  of  section  1 7(d)  of  the  Act 
and  rule  17d-l  under  the  Act. 

8.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  1 7(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 
Commission  is  to  consider  whether  the 
proposed  transaction  is  consi.stent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
investment  by  the  Investing  Portfolios  in 
shares  of  the  Money  Market  Portfolio 
would  be  indistinguishable  from  any 
other  shareholder  of  the  Monev  Market 
Portfolio  and  that  the  transactions  will 
be  consistent  with  the  Act. 

Applicants'  Conditions 

-Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market 
Portfolio  sold  to  and  redeemed  by  the 
Inve.sting  Portfolios  will  not  be  subject 
to  a  sales  load,  redemption  fee. 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  a  ser\ice  fee  (as  defined  in  rule 
2830(b)(9)  of  the  NASD  Conduct  Rules), 
or  if  such  shares  are  subiec;t  to  a  service 
fee,  AAL  CMC  will  waive  its  advisory 
fee  for  each  Investing  Portfolio  in  an 
amount  that  offsets  the  amount  of  such 
fee  incurred  by  the  Investing  Portfolio, 
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2.  Before  the  next  meeting  of  the 
board  of  trustees  of  the  Investing 
Portfolios  ("Board")  is  held  for  the 
purpose  of  voting  on  an  investment 
advisory  contract  under  section  15  of 
the  Act.  AAL  CMC  will  provide  the 
Board  with  specific  information 
regarding  the  approximate  cost  to  AAL 
CMC  for.  or  portion  of  the  advisory  fee 
under  the  existing  advisory  agreement 
attributable  to,  managing  the  assets  of 
each  Investing  Portfolio  that  can  be 
expected  to  be  invested  in  the  Money 
Market  Portfolio.  Before  approving  any 
investment  advisory'  contract  under 
section  15,  the  Board  of  the  Investing 
Portfolio,  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons."  as  defined  in  section  2(a)(19) 
of  the  1940  Act,  shall  consider  to  what 
extent,  if  any.  the  advisory  fees  charged 
to  the  Investing  Portfolio  by  AAL  CMC 
should  be  reduced  to  account  for 
reduced  ser\  ices  provided  to  the 
Investing  Portfolio  by  AAL  CMC  as  a 
result  of  Uninvested  Cash  being 
invested  in  the  Money  Market  Portfolio. 
The  minute  books  of  the  Investing 
Portfolio  will  record  fully  the  Board's 
consideration  in  approving  the  advisory 
contract,  including  the  considerations 
referred  to  above. 

3.  Each  of  the  Investing  Portfolios  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of  the  Money  Market  Portfolio 
only  to  the  extent  that  the  Investing 
Portfolios  aggregate  investment  in  the 
Money  Market  Portfolio  does  not  exceed 
25  percent  of  the  Investing  Portfolio's 
total  assets.  For  purposes  of  this 
limitation,  each  Investing  Portfolio  or 
series  thereof  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  in  shares  of  the  Money 
Market  Portfolio  will  be  in  accordance 
with  each  Investing  Portfolio's 
respectiv  e  investment  restrictions  and 
policies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 

5.  Each  Investing  Portfolio  and  the 
Money  Market  Portfolio  will  be  advised 
by  AAL  CMC  or  a  person  controlling, 
controlled  bv.  or  under  common  control 
with  AAL  CMC. 

6.  The  Money  Market  Portfolio  will 
not  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authoritv 

Margaret  H.  Mc:Karland. 

Deputy  Secretary. 

IFRDot    01-28427  Filed  11-13-01:  8:45  ami 

BILLING  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25254:812-12396] 

The  AAL  Mutual  Funds,  et  al.;  Notice 
of  Application 

November  6'.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c).  12(d)(l)(J). 
and  17(bJ  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  exemption 
from  sections  12(d)(1)(A)  and  (B)  and 
17(a)  of  the  Act.  and  under  section  17(d) 
of  the  Act  and  rule  1 7d-l  under  the  Act 
to  permit  certain  joint  transactions. 

SUMMARY  OF  THE  APPLICATION:  The 

requested  order  would  permit  certain 
registered  management  investment 
companies  to  invest  uninvested  cash  in 
an  affiliated  money  market  fund  in 
excess  of  the  limits  in  sections 
12(dKl)(A)and(B)oftheAct. 

APPLICANTS:  The  AAL  Mutual  Funds 
(   Fund  ■)  and  AAL  Capital  Management 
Corporation  ("AAL  CMC"). 
RLING  DATES:  The  application  was  filed 
on  [anuary  9.  2001  and  amended  on 
November  6.  2001 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commissions  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p  m,  on  December  3.  2001 .  and 
sbould  be  accompanied  by  proof  of 
s.ervice  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  wTiter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  .Secretary  .  Commission.  450 
Fifth  Street.  WV.  Washington.  DC 
20549-0609.  Applicants.  222  West 
College  Avenue.  Appleton.  Wisconsin 
54919-0007. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
L.  Sullivan.  Senior  Counsel,  at  (202) 
942-0681.  or  Nadya  B,  Roylblat, 
Assistant  director!  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation! 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Fund  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
compan\   The  Fund  currently  offers 
twenty  portfolios,  including  The  A^\L 
Money  Market  Fund  which  complies 
with  rule  2a-7  under  the  Act  ("Money 
Market  Portfolio").  The  existing  and 
future  series  of  the  Fund  ("Portfolios"), 
together  with  any  other  registered  open- 
end  management  investment  company 
or  series  thereof  that  is  advised  by  ,AAL 
CMC  or  an  entity  controlling,  controlled 
by.  or  under  common  control  with  AAL 
CMC  and  which  is  not  a  money  market 
fund,  are  referred  to  as  the  Non-Monev 
Market  Portfolios.'  AAL  CMC  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  AAL  CMC  serves  as  the 
investment  adviser  and  distributor  for 
the  Portfolios. 

2.  Applicants  state  that  each  Investing 
Portfolio  (as  defined  below)  holds  cash 
reser\'es  from  time  to  time  that  are  not 
invested  in  portfolio  securities 
("Uninvested  Cash").  Uninvested  Cash 
may  include  dividend  payments, 
interest  received  on  portfolio  securities, 
unsettled  sectirities  transactions, 
strategic  reser\es.  matured  investments, 
proceeds  from  liquidation  of  portfolio 
securities,  or  new  investor  capital.  A 
Non-Money  Market  Portfolio  that 
purchases  shares  of  the  Money  Market 
Portfolio  is  referred  to  as  an  Investing 
Portfolio. 

3.  Applicants  requested  an  order  to 
permit  each  of  the  Investing  Portfolios 
to  invest  their  Uninvested  Cash  in  the 
Money  Market  Portfolio,  and  to  permit 
the  Money  Market  Portfolio  to  sell 
shares  to.  and  redeem  shares  from,  the 
Investing  Portfolios.  Investment  of 
Uninvested  Cash  in  shares  of  the  Money 
Market  Portfolio  will  be  made  only  to 
the  extent  that  such  investment  is 
consistent  with  each  Investing 
Portfolio's  investment  restrictions  and 
policies  as  set  forth  in  the  Investing 
Portfolio's  prospectus  and  statement  of 
additional  information.  Applicants 
states  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  returns,  and 
diversify  holdings. 


'  Anv  fulurp  Non-Monrv  Mark.pl  Portfolio  that 
may  rrlv  on  the  order  in  the  future  will  do  so  onU 
in  accordance  with  the  terms  and  conditions  of  I  he 
application. 
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Applicants'  Legal  Analysis 

1    .Swtion  12(d)(1)(A)  of  the  Act 
px ')\id('s.  in  ptTtint^nt  part,  that  no 
rc'^isttTod  iint'stnient  (:i)nipan\  may 
a(  quire  securities  of  another  investment 
CDmpany  is  such  securities  represent 
more  than  3%  of  the  acquired 
c()mpan\ '--  <  mt^tanding  voting  stock, 
more  than  5  '..  ol  the  acquiring 
company's  total  assets,  of  if  such 
securities,  together  with  the  securities  of 
other  acquired  investnicnt  c:ompanies, 
represent  more  than  10%  of  the 
acquiring  companv's  total  assets. 
Section  12(d)(l)(B')  of  the  Act.  in 
pertinent  part,  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  cnmpanv  if  the  sale 
vvdl  (,ause  the  acquiring  companv  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  cifimpanv's  voting  stock  to  be 
owned  bv  investment  companies. 

2,  Section  12(d)(l)([)  of  the  Act 
provides  that  the  Commission  mav 
exempt  any  person,  securitv.  or 
transactum  from  anv  provision  of 
section  12(d)(1)  if.  and  to  the  extent 
that,  such  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
in\estors.  Applicant  request  relief  under 
section  12(d)(l)(I)  from  the  limitations 
of  sections  12(d|fl)(A)  and  (B)  to  permit 
the  ln\esting  Portfolios  to  invest 
I'ninvested  (lash  in  the  Money  Market 
Portfolio 

<  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  the  Money  Market  Portfolio 
will  maintain  a  highlv  liquid  portfolio 
and  will  not  be  susc:eptible  to  undue 
(  nntrnl   ,\p[)li(  ants  represent  that  the 
proposed  arrangement  will  not  result  in 
an  inapprupnate  lavering  of  fees 
because  shares  of  the  Monev  Market 
Portfolio  sold  to  the  Investing  Portfolios 
will  not  be  subject  to  a  sales  load, 
redemption  fee.  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
I2l>-1  under  the  .^ct.  or  ser\'ice  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
Witionai  Association  of  .Securities 
D.Mlers'  ("NASD")  Conduct  Rules),  or  if 
such  shares  are  subject  to  a  service  fee, 
AAL  CMC;  will  waive  its  advison'  fee  for 
each  Investing  Portfolio  in  an  amount 
thai  offsets  the  amount  of  such  fee 
incurred  by  the  Investing  Portfolio. 
Applicants  represent  that  the  Monev 
Market  Portfolio  will  not  acquire 
set;urities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act.  Applicants  also  represent  that  if  the 


Money  Market  Portfolio  offers  more 
than  one  class  of  shares,  each  Investing 
Portfolios  will  invest  its  Uninvested 
Cash  only  in  the  class  with  the  lowest 
expense  ration  at  the  time  of ' 
investment. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  an  investment 
company  to  include,  among  others,  anv 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  company. 
Applicants  state  that,  because  the 
Portfolios  share  a  common  board  of 
trustees,  each  Portfolio  may  be  deemed 
to  be  under  common  control  with  each 
of  the  other  Portfolios,  and  thus  an 
affiliated  person  of  each  of  the  other 
Portfolios.  As  a  result,  section  17(a) 
would  prohibit  the  sale  of  the  shares  of 
the  Money  Market  Portfolio  to  the 
Investing  Portfolios,  and  the  redemption 
of  the  shares  by  the  Money  Market 
Portfolio. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
investment  company  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
6(c)  of  the  Act  permits  the  Commission 
to  exempt  persons  or  transactions  from 
any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Portfolio  by  the  Investing 
Portfolios  satisfies  the  standards  in 
sections  6(c)  and  17(b)  of  the  Act. 
Applicants  note  that  shares  of  the 
Money  Market  Portfolio  will  be 
purchased  and  redeemed  at  their  net 
asset  value.  Applicants  state  that  the 
Investing  Portfolios  will  retain  their 
ability  to  invest  their  Uninvested  Cash 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  retturn,  or  for  any  other  reason. 
Applicants  also  state  that  the  Money 
Market  Portfolio  has  the  right  to 


discontinue  selling  shares  to  any  of  the 
Investing  Portfolios  if  the  Money  Market 
Portfolio's  board  of  trustees  determines 
that  such  sale  would  adverselv  affect  its 
portfolio  management  or  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  .\pplicants  state 
that  each  Investing  Portfolio,  bv 
purchasing  shares  of  the  Money  Market 
Portfolio.  AAL  CMC.  bv  managing  the 
assets  of  the  Investing  Portfolios 
investing  in  the  Monev  Market  Portfolio, 
and  the  Money  Market  Portfolio,  bv 
selling  shares  to  the  Investing  Portfolios, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  arrangement  within 
the  meaning  of  section  17(d)  of  the  Act 
and  rule  17cl-l  under  the  Act. 

8   Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  bv  the  terms  of 
section  17(d)  of  the  Act.  In  determining 
whether  to  approve  a  transac:tion.  the 
Commission  is  to  consider  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  .Act.  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
investment  by  the  Investing  Portfolios  in 
sharf!s  of  the  Mone\  Market  Portfolio 
would  be  indistinguishable  from  any 
other  shareholder  of  the  Monev  Market 
Portfolio  and  that  the  transactions  will 
bt>  c  onsistent  with  the  .Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subjec  t  to  the  following  conditions: 

1.  Shares  of  the  Monev  Market 
Portfolio  sold  to  and  redeemed  bv  the 
Investing  Portfolios  will  not  be  subject 
to  a  sales  load,  redeinptmn  fee 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  a  service  fee  (as  defined  in  rule 
28J(J(b)(9)  of  the  NASD  Conduct  Rules). 
or  if  such  shares  are  subject  to  a  service 
fee,  AAL  C^MC  will  waive  its  advisorv 
fee  for  each  Investing  Portfolio  in  an 
amount  that  offsets  the  amount  of  such 
fee  incurred  by  the  Investing  Portfolio. 

2,  Before  the  next  meeting  of  the 
board  of  trustees  of  the  Investing 
Portfolios  { 'Board')  is  held  lor  the 
purpose  of  voting  on  an  invi^stment 
advisorv  contract  under  section  15  of 
the  Act!  AAL  CMC  will  provide  the 
Board  with  specific  information 
regarding  the  approximate  cost  of  AAL 
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CMC  for,  or  portion  of  the  advisor>'  fee 
under  the  existing  advison,'  agreement 
attributable  to.  managing  the  assets  of 
each  Investing  Portfolio  that  can  be 
expected  to  be  invested  in  the  Money 
Market  Portfolio,  Before  approving  any 
investment  advisory  contract  under 
section  15,  the  Board  of  the  Investing 
Portfolio,  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons."  as  defined  in  section  2(a)(19) 
of  the  1940  Act,  shall  consider  to  what 
extent,  if  any,  the  advisor>'  fees  charged 
to  the  Investing  Portfolio  by  AAL  CMC 
should  be  reduced  to  account  for 
reduced  services  provided  to  the 
Investing  Portfolio  by  AAL  CMC  as  a 
result  of  Uninvested  Cash  being 
invested  in  the  Money  Market  Portfolio. 
The  minute  books  of  the  Investing 
Portfolio  will  record  fully  the  Boards 
consideration  in  approving  the  advisor)' 
contract,  including  the  considerations 
referred  to  above. 

3.  Each  of  the  Investing  Portfolios  will 
invest  Uninvested  Cash  in.  and  hold 
shares  of.  the  Money  Market  Portfolio 
only  to  the  extent  that  the  Investing 
Portfolio's  aggregate  investment  in  the 
Money  Market  Portfolio  does  not  exceed 
25  percent  of  the  Investing  Portfolio's 
total  assets.  For  purposes  of  this 
limitation,  each  Investing  Portfolio  or 
series  thereof  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  in  shares  of  the  Money 
Market  Portfolio  will  be  in  accordance 
with  each  Investing  Portfolios 
respective  investment  restrictions  and 
policies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information, 

5.  Each  Investing  Portfolio  and  the 
Money  Market  Portfolio  will  be  advised 
by  .A.AL  f^MC]  or  a  person  controlling, 
controlled  bv.  or  under  common  control 
with  AAL  CMC. 

6.  The  Money  Market  Portfolio  will 
not  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authoritv 
.Vtargaret  H.  McFarland. 
Deputy  Secretary: 
IKK  Do(    (n-2K42H  Filed  11-13-01;  8:45  am] 

BILLING  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25256;  File  No.  812-12526] 

Kemper  Investors  Life  Insurance 
Company,  et  al. 

\e\ember  7,  2UU1 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  granting  exemptions  from 
the  provisions  of  sections  2(a)(32)  and 
27(i)(2)(A)  of  the  1940  Act  and  Rule 
22c- 11  thereunder. 

Applicants:  Kemper  Investors  Life 
Insurance  Company  (  "KILICO  ").  Zurich 
Kemper  Life  Insurance  Companv  of  New 
York  ('  ZKLICONY  ").  KILICO  Variable 
Annuity  Separate  Account  (the 

Separate  Account"),  and  Investors 
Brokerage  Ser\'ices,  Inc.  (  "IBS") 
(collectively  "Applicants  ").  KILICO  and 
ZKLICONY  are  also  referred  to  in  this 
Application  as  the  "Insurance  Company 
Applicants." 

Summary  of  Application:  Applicants 
seek  an  order  under  section  6(c)  of  the 
1940  Act  to  the  extent  necessarA'  to 
permit  the  recapture,  under  specified 
circumstances,  of  certain  credits  applied 
to  purchase  payment  made  under  the 
deferred  variable  annuity  contract 
described  herein  that  KILICO  will  issue 
through  the  Separate  Account  (the 
"Contract(s)").  as  well  as  other  contracts 
that  the  Insurance  Company  Applicants 
may  issue  in  the  future  through  the 
Separate  Account  or  future  separate 
accounts  of  the  Insurance  Company 
Applicants  ("Chher  Accounts")  that  are 
substantially  similar  in  all  material 
respects  to  the  Contract  ("Future 
Contracts").  Applicants  also  request  that 
the  order  being  sought  extend  to  any 
other  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by.  or 
under  common  control  with.  KILICO. 
whether  existing  or  created  in  the 
future,  that  ser\'es  as  distributor  or 
principal  underwriter  for  the  Contract  or 
Future  Contracts  ("Affiliated  Broker- 
Dealers")  and  any  successors  in  interest 
to  Applicants. 

Filing  Date:  The  Application  was  filed 
on  May  21.  2001.  and  amended  and 
restated  on  October  1 1 .  2001 .  and 
amended  on  November  2,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  Application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary'  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  3.  2001.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretan.'.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NVV..  Washington.  DC  20549-0609. 
Applicants,  c/o  Kemper  Investors  Life 
Insurance  Company.  1600  McConnor 
Parkway,  Schaumburg.  Illinois  60196, 
Attn:  Debra  P.  Rezabek,  Esq  :  Zurick 
Kemper  Life  Insurance  Company  of  New 
York,  515  Madison  Avenue.  Suite  2302. 
New  York.  NY  10022.  Attn:  Debra  P. 
Rezabek.  Esq.:  copies  to  Christopher  S. 
Petito.  Esq..  Jorden  Burt  LLP.  1025 
Thomas  Jefferson  Street.  NW.,  Suite  400 
East,  Washington.  DC  20007-0805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Toledo,  Senior  (.ounsel,  or  Lorna 
MacLeod.  Branch  Chief,  Division  of 
Investment  Management.  Office  of 
Insurance  Produces,  at  202-942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
fuiiiiwing  lb  a  >uniiii(ir\  uf  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0102  ((202) 
942-8090). 

Applicants'  Representations 

klLlCU  was  organized  under  the  laws 
of  the  State  of  Illinois  in  1947  as  a  stock 
life  insurance  company  KILICO  offers 
annuity  and  life  insurance  products  and 
is  admitted  to  do  business  in  the  District 
of  Columbia  and  all  states  except  New- 
York.  KILICO  is  a  wholly-owned 
subsidiary  of  Kemper  Corporation,  a 
non-operating  holding  company. 
Kemper  Corporation  is  a  wholly-owned 
Subsidiary-  of  Zurich  Group  Holding 
(  "ZGH  ").  a  Swiss  holding  company, 
formerly  known  as  Zurich  Financial 
Services.  ZGH  is  wholly-owned  by 
Zurich  Financial  Sendees  (  "ZFS").  a 
new  Swiss  holding  company,  ZFS  was 
formerly  Zurich  Allied  AG,  which  was 
merged  with  Allied  Zurich  p. I.e.  in 
October  2000. 

2,  ZKLICONY  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York  in  1999. 
ZKLICONY  offers  a  broad  line  of 
individual  life  insurance  and  annuity 
products,  ZKLICONY  is  a  wholly-owned 
subsidiar\'  of  KILICO.  which  in  turn  is 
a  wholly-owned  subsidiary'  of  the 
Kemper  Corporation.  ZKLICONY'  may  in 
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the  future  issue  Future  Contracts, 
through  Other  Accounts. 

3.  KILICO  established  the  Separate 
Account  on  Mav  29,  1981,  pursuant  to 
Illinois  law.  It  is  a  separate  investment 
account  {segregated  asset  account)  of 
KILICO  used  to  fund  the  Contract  and 
other  variable  annuity  contracts  issued 
by  KILICO.  The  Separate  Account  and 
its  component  "Subaccounts"  are 
registered  with  the  Commission  as  a 
single  unit  investment  trust  under  the 
1940  Act.  The  Separate  Account  will 
fund  the  variable  benefits  available 
under  the  Contract  The  offering  of  the 
Contract  will  be  registered  under  the 
Securities  Act  of  1933  (the  '1933  Act"). 

4.  IBS  is  the  principal  underwriter  of 
the  Contracts.  IBS  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  NASD.  The  Contracts 
are  sold  by  licensed  insurance  agents 
(where  the  Contracts  may  be  lawfully 
.sold)  who  are  registered  representatives 
of  broker-dealers  which  are  registered 
under  the  Securities  Exchange  Act  of 
1934  and  are  members  of  the  NASD.  IBS 
is  a  wholly-owned  subsidiary  of 
KILICO.  which  enters  into  selling  group 
agreements  with  affiliated  and 
unaffiliated  broker-dealers. 

5  The  minimum  initial  purchase 
payment  is  SlO.OOO  The  minimum 
subsequent  purchase  payment  for  non- 
qualified C'ontracts  is  generally  S500, 
hf)wever.  if  the  owner  authorizes 
automatic  periodic  payments  the 
minimum  subsequent  payment  is  SlOO 
The  minimum  subsequent  purchase 
payment  for  qualified  Contracts  is  $50. 
KILICO's  prior  approval  is  required  for 
cumulative  purchase  payments  of  over 
SI. 000.000. 

6.  If  elected  by  an  owner.  KILICO  will 
credit  an  extra  amount  to  the  Contract 
equal  to  2°b  of  each  purchase  payment 
made  in  the  first  Contract  year  and  2% 
of  the  owner's  non-loaned  (Contract 
value  on  every  fifth  Contract 
anniversary  (the  "Value  Credit{s) "}. 
KILICO  will  allocate  each  Value  Credit 
pro  rata  among  the  investment  options 
according  to  the  owner's  allocation 
instructions.  KILICO  will  fund  Value 
Credits  from  its  general  account  assets. 
In  order  for  the  owner  to  elect  to  receive 
a  Value  Credit,  the  Contract  must  be 
issued  prior  to  the  owner's  81st 
birthdav.  If  an  owner  elects  to  receive 
the  Value  Credit.  KILICO  will  assess  a 
Value  Credit  Rider  Charge  of  .40% 
dunng  each  of  the  first  fifteen  Contract 
years.  In  addition,  withdrawal  charges 
will  be  higher  and  will  apply  longer 
than  they  would  if  an  owner  does  not 
elect  the  Value  Credit. 

7  The  Value  Credit  is  not  part  of  the 
amount  an  owner  will  receive  if  he  or 


she  exercises  the  Contract's  free  look 
provision.  In  addition,  Value  Credits 
applied  within  one  year  prior  to  a  total 
withdrawal  (surrender  of  the  Contract) 
made  after  the  tenth  Contract  year  are 
deducted  from  the  amount  payable  to 
the  owner.  With  limited  exceptions,  if 
an  owner  makes  a  partial  withdrawal 
within  one  year  following  receipt  of  a 
Value  Credit  after  the  tenth  Contract 
year,  except  as  part  of  the  Contract's 
systematic  withdrawal  program,  KILICO 
will  reduce  the  Value  Credit  in  the  same 
proportion  as  the  partial  withdrawal 
bears  to  the  Contract  value  and  deduct 
it  from  the  remaining  value  of  the 
Contract.  Regardless  of  whether  or  not 
the  Value  Credit  is  vested,  all  gains  or 
losses  attributable  to  that  Value  Credit 
are  part  of  the  owner's  Contract  value 
and  are  immediately  vested. 

8.  The  free  look  period  is  the  period 
during  which  an  owner  may  return  a 
Contract  after  it  has  been  delivered  and 
receive  a  refund.  The  length  of  the  free 
look  period  will  vary  according  to  state 
law  but  will  be  at  least  ten  days. 
Depending  on  the  laws  of  the  state  in 
which  the  Contract  is  issued,  the 
amount  of  the  refund  will  be  equal  to  (i) 
The  value  of  the  Contract,  (ii)  the 
purchase  payment(s).  or  (iii)  the  greater 
of  the  previous  two  values.  The  Value 
Credit,  if  any,  will  not  be  part  of  the 
amount  an  owner  will  receive  if  the  free 
look  provision  is  exercised.  Unless  the 
law  requires  that  the  full  amount  of  the 
purchase  payment(s)  be  refunded,  the 
owner  bears  the  investment  risk  from 
the  time  of  purchase  until  he  or  she 
returns  the  Contract,  and  the  refund 
amount  may  be  more  or  less  than  the 
purchase  payment(s)  the  owner  made. 

9.  A  Contract  owner  may  make 
withdrawals  from  his  or  her  Contract  at 
any  time  before  annuitization.  The 
minimum  withdrawal  amount  is  $500  or 
the  amount  remaining  in  the  applicable 
investment  option,  if  less  than  $500.  If 
an  owner  elects  the  Value  Credit,  any 
withdrawal  made  within  one  year  of 
receiving  a  Value  Credit  after  the  tenth 
Contract  year  will  result  in  a  recapture 
by  KILICO  of  all  or  part  of  that  Value 
Credit  (but  no  recapture  will  be  made  of 
any  prior  Value  Credits). 

io.  In  the  care  of  a  surrender  of  the 
Contract  during  or  after  the  tenth 
Contract  year,  KILICO  will  recapture  the 
entire  amount  of  the  Value  Credit  made 
within  one  year  of  the  surrender.  No 
recapture  of  Value  Credits  would  occur 
other  than  during  the  free  look  period  or 
in  Contract  years  11,  16,  21  and  every 
fifth  Contract  year  thereafter. 

11.  In  the  case  of  a  partial  withdrawal, 
KILICO  will  reduce  the  Value  Credit  by 
the  same  proportion  that  the  amount  of 
the  partial  withdrawal  bears  to  the 


Contract  value  immediately  prior  to  the 
partial  withdrawal.  KILICO  will  deduct 
the  amount  of  the  Value  Credit 
recaptured  upon  partial  withdrawal 
from  the  remaining  Contract  value. 

12.  Neither  death  benefit  payments, 
nor  any  partial  withdrawal  or  surrender 
arising  under  the  following 
circumstances  will  result  in  the 
recapture  of  a  Value  Credit  in  whole  or 
in  part: 

•  After  the  owner  has  been  confined 
in  a  skilled  health  care  facilitv  for  at 
least  45  consecutive  days  and  is 
confined  at  the  time  of  the  withdrawal 
request. 

•  Within  45  days  following  the 
owner's  discharge  from  a  skilled  health 
care  facility  after  a  confinement  of  at 
least  45  days. 

•  If  the  owner  becomes  disabled  after 
the  Contract  is  issued  and  before  age  65. 

13.  Withdrawals  may  be  subject  to  a 
withdrawal  charge  depending  on  the 
contribution  year  in  which  the 
withdrawal  is  made  and  whether  the 
owner  has  elected  the  Value  Credit.  The 
following  table  shows  the  amount  and 
duration  of  the  withdrawal  charge: 


Contribution 
year 

Withdrawal 

charge 
If  no  value 
credit  elect- 
ed 
(in  percent) 

Withdrawal 

charge 

If  value  credit 

elected 

(in  percent) 

Less  than  one 

7 

85 

One  but  less 

than  two  

6 

85 

Two  but  less 

than  three  .... 

5 

85 

Three  but  less 

than  four  

5 

85 

Four  but  less 

than  five  

4 

7.5 

Five  but  less 

than  SIX 

3 

65 

Six  but  less 

than  seven    . 

2 

55 

Seven  but  less 

than  eight  .... 

0 

3.5 

Eight  but  less 

than  njr>e      .. 

0 

1.5 

9+  

0 

0 

14.  In  calculating  the  withdrawal 
charge,  KILICO  treats  withdrawals  as 
coming  from  earnings  (if  any)  first,  and 
then  from  the  oldest  purchase  payments 
first  (i.e.,  first-in,  first-out).  KILICO  will 
charge  all  amounts  withdrawn  and  any 
applicable  withdrawal  charge  against 
purchase  payments  in  the  chronological 
order  in  which  KILICO  received  them 
beginning  with  the  initial  purchase 
payment.  Each  Contract  Year,  an  owner 
may  make  a  partial  or  total  withdrawal 
from  the  Contract  without  incurring  a 
withdrawal  charge  up  to  the  greatest  of: 

•  Purchase  payments  that  are  no 
longer  subject  to  withdrawal  charges. 
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minus  withdrawals  attributable  to  those 
purchase  payments; 

•  Contract  value,  minus  any  purchase 
payments  paid  within  the  prior  seven 
years  (nine  years  for  Contracts  with  the 
Value  Credit  rider),  plus  any 
withdrawals  from  purchase  payments 
subject  to  withdrawal  charges,  including 
any  withdrawal  charge);  or 

•  10%  of  purchase  payments  that  are 
subject  to  withdrawal  charges,  minus 
any  purchase  payments  subject  to  a 
withdrawal  charge  previously 
withdrawn,  including  any  withdrawal 
charges. 

Any  amount  withdrawn  that  is  not 
subject  to  a  withdrawal  charge  will  be 
considered  a  "partial  free  withdrawal." 

15.  Owners  of  the  Contracts  may 
allocate  their  purchase  payments  among 
43  investment  options — 41  Subaccounts 
of  the  Separate  Account,  the  fixed 
investment  option,  or  the  market  value 
adjustment  option.  Each  Subaccount 
will  invest  in  shares  of  a  corresponding 
portfolio  of  Scudder  Variable  Series  I. 
Scudder  Variable  Series  II.  The  Alger 
American  Fund.  Dreyfus  Investment 
Portfolios.  Dreyfus  Socially  Responsible 
Growth  Fund.  Inc.,  Credit  Suisse 
Warburg  Pincus  Trust,  and  IN'\^SCO 
Variable  Investment  Funds.  Inc. 

16.  KILICO  may  in  the  future  decide 
to  create  additional  Subaccounts  to 
invest  in  any  additional  underlying 
funds  as  may  now  or  in  the  future  be 
available.  KILICO  also  may  decide  to 
combine  or  eliminate  Subaccounts  or 
transfer  assets  to  and  from  Subaccounts. 
Similarly,  the  Insurance  Company 
Applicants  may  offer  different 
underlying  investment  options  thorough 
the  Other  Accounts  and  add  to.  combine 
or  eliminate  the  Subaccounts  investing 
in  those  investment  options  from  time 
to  time. 

17.  The  Contract  provides  for  various 
death  benefits,  annuity  benefits  and 
annuity  payout  options,  as  well  as 
transfer  privileges  among  Subaccounts, 
dollar  cost  averaging,  and  other  features. 
The  Contract  contains  the  following 
charges  (in  addition  to  the  withdrawal 
charges  and  the  Value  Credit  Rider 
charge  described  above):  (i)  A  $30 
annual  records  maintenance  charge;  (ii) 
a  mortality  and  expense  risk  charge  of 
1.30%;  (iii)  an  administrative  expense 
charge  of  0.15%;  (iv)  a  transfer  fee  of 
SlO  for  each  transfer  after  the  first  12 
transfers  made  during  a  contract  year 
(which  currently  is  intended  to  be 
waived);  (v)  a  maximum  charge  of 
0.45%  for  a  guaranteed  retirement 
income  benefit  (if  elected);  (vi)  a  charge 
of  either  0.25%  (attained  ages  0-80)  or 
0.85%  (attained  ages  81  and  higher)  for 
an  earning  enhanced  death  benefit  (if 
elected);  and  (vii)  any  applicable  state 


premium  tax.  All  of  such  fees  and 
charges  are  described  in  greater  detail  in 
the  Form  N-4  Registration  Statement  for 
the  Contract  and  the  Separate  Account. 

18.  Applicants  seek  exemption 
pursuant  to  section  6(c)  form  sections 
2(a)(32)  and  27(i)(2)(A)  of  the  1940  Act 
and  Rule  22-1  thereunder  to  the  extent 
deemed  necessary  to  permit  the 
Insurance  Company  Applicants  to 
recapture  part  or  all  of  the  Value 
Credits,  as  described  above  in  the 
following  instances:  (i)  When  an  owner 
exercises  the  Contract's  free  look 
provision;  and  (ii)  when  an  owner 
makes  a  partial  withdrawal  or  a 
surrender  in  Contract  year  ten  or 
subsequent  Contract  years  within  one 
year  of  receiving  a  Value  Credit. 
Applicants  also  request  that  the  order 
being  sought  extend  to  any  Affiliated 
Broker-Dealer  that  ser\'es  as  a  distributor 
or  principal  underwriter  for  the  Contract 
or  Future  Contracts  funded  by  the 
Separate  Account  or  Other  Accounts, 
and  to  any  successors  in  interest  to 
Applicants.  Undertake  that  Future 
Contracts  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts. 

Applicants'  Legal  Analysis 

1 .  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  request  that 
the  Commission  pursuant  to  section  6(c) 
of  the  1940  Act  grant  the  exemptions 
requested  below  with  respect  to  the 
Contracts  and  any  Future  Contract 
funded  by  the  Separate  Account  or 
Other  Accounts  that  are  issued  by  the 
Insurance  Company  Applicants  and 
undenvritten  or  distributed  by  IBS  or 
Affiliated  Broker-Dealers.  Applicants 
undertake  that  Future  Contracts  funded 
by  the  Separate  Account  or  any  Other 
Account,  in  the  future,  will  be 
substantially  similar  in  all  material 
respects  to  the  Contracts.  Applicants 
believe  that  the  requested  exemption  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  1940  Act. 

Subsection  (i)  of  section  27  of  the 
1940  Act  provides  that  section  27  does 
not  apply  to  any  registered  separate 
account  funding  variable  insurance 
contracts,  or  to  the  sponsoring  insurance 


company  and  principal  underwriter  of 
such  account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  "redeemable  security  "  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  the  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

3.  Applicants  submit  that  the 
recapture  of  the  Value  Credit  in  the 
circumstances  set  forth  in  this 
Application  would  not  deprive  an 
owner  of  his  or  her  proportionate  share 
of  the  issuer's  current  net  assets.  An 
owner's  interest  in  the  Value  Credit 
allocated  to  his  or  her  annuity  account 
during  or  after  year  ten  is  not  vested 
until  one  year  after  that  \'alue  Credit  is 
so  allocated.  Unless  and  until  any  Value 
Credit  amount  is  vested,  the  issuing 
Insurance  Company  Applicant  retains 
the  right  and  interest  in  the  Value 
Credit,  although  not  in  the  earnings 
attributable  to  that  amount.  Thus. 
Applicants  urges  that  when  the  issuing 
Insurance  Company  Applicant 
recaptures  any  \alue  Credit,  it  is  merely 
retrieving  its  own  assets,  and  the  owner 
has  not  been  deprived  of  a  proportionate 
share  of  the  applicable  .Account's  assets 
because  his  or  her  interest  in  the  Value 
Credit  amount  has  not  vested 

4  In  addition.  .Applicants  state  that 
permitting  an  owner  to  retain  a  Value 
Credit  under  a  Contract  upon  the 
exercise  of  the  free  look  provision 
would  not  only  be  unfair,  but  would 
also  encourage  individuals  to  purchase 
a  Contract  with  no  intention  of  keeping 
it.  and  return  it  for  a  quick  profit. 
Furthermore.  Applicants  state  that  the 
recapture  of  Value  Credits  within  one 
year  after  its  receipt  during  or  after 
Applicants  year  ten  is  designed  to 
provide  the  Insurance  Company 
.Applicants  with  a  measure  of  protection 
against  a  Contract  owner  surrendering 
or  making  a  partial  withdrawal  shortly 
after  a  Value  credit  is  made  thereby 
leaving  the  Insurance  Company 
Applicants  from  its  general  account 
assets  within  a  year  prior  to  the 
withdrawal,  and  any  gain  on  that  Value 
Credit  would  remain  a  part  of  the 
owners  Contract  value. 

5  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
\'alue  Credit  in  the  Separate  Account  or 
Other  Account  once  it  has  been 
declared.  Accordingly,  the  asset-based 
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charges  applicable  to  the  Separate 
Account  or  Other  Account  will  be 
assessed  against  the  entire  amount  held 
in  the  Separate  Account  or  Other 
Account,  including  the  Value  Credit, 
during  the  free  look  period  and  the 
recapture  periods  As  a  result,  during 
such  periods,  the  aggregate  asset-based 
charges  assessed  against  an  owner's 
Contract  value  will  be  higher  than  if  no 
Value  Credit  had  been  added.  The 
Insurance  Company  Applicants 
nonetheless  represent  that  the  Contract's 
fees  and  charges,  in  the  aggregate,  are, 
or  will  be,  reasonable  within  the 
meaning  of  section  26le)  of  the  1940 
Act. 

6.  Applicants  represent  that  the  Value 
Credit  will  be  attractive  to  and  in  the 
interest  of  investors  because  it  will 
permit  owners  to  put  102°n  of  their 
purchase  payments  in  the  first  Contract 
vear  to  work  for  them  in  the  selected 
Subaccounts  and  to  receive  an 
additional  2%  credit  on  all  Contract 
value  (even  earnings)  on  ever\'  fifth 
contract  anniversary  thereafter.  In 
addition,  the  owner  will  retain  any 
earnings  attributable  to  the  Value 
Credits  recaptured,  as  well  as  the 
principal  of  the  Value  credit  once 
vested 

7  .Applicants  submit  that  the 
provisions  for  recapture  of  anv  Value 
Credit  under  the  Contracts  do  not,  and 
any  Future  Contract  provisions  will  not, 
violate  sections  2(a)(32)  and  27(i)(2)(A) 
of  the  1940  Act.  Sections  26(e)  and  27(i) 
were  added  to  the  1940  ACt  to 
implement  the  purposes  of  the  National 
Securities  Markets  Improvement  Act  of 
1996  and  Congressional  intent.  The 
application  of  Value  Credits  under  the 
Contracts  should  not  raise  anv  questions 
about  the  Insurance  Companv 
.Applicants'  compliance  with  the 
provisions  of  section  27(i).  However,  to 
avoid  any  uncertainty  as  to  full 
compliance  with  the  1940  Act. 
Applicants  request  an  exemption  from 
sections  2(a)(32)  and  27(i)(2){A),  to  the 
extent  deemed  necessar>\  to  permit  the 
recapture  of  anv  Value  Credit  under  the 
cirriimstant es  described  in  the 
Applnation  with  respect  to  Contracts 
and  Future  Contracts,  without  the  loss 
of  relief  from  section  27  provided  by 
section  27(i). 

H   Rule  22C-1  under  the  1940  Act 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of. 
or  dealer  in,  such  security,  from  selling, 
redeeming,  or  repurt  basing  any  such 
security  except  at  .j  price  based  on  the 
(  urrent  net  asset  value  of  such  securitv 


which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

9.  It  is  possible  that  someone  might 
view  the  Insurance  Company 
Applicants'  recapture  of  the  Value 
Credit  as  resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current  net  asset 
value  of  the  Account.  Applicants 
contend,  however,  that  the  recapture  of 
the  Value  Credit  does  not  violate  Rule 
22c-l.  The  recapture  of  all  or  part  of  the 
Value  Credit  does  not  involve  either  of 
the  evils  that  Rule  22c-l  was  intended 
to  eliminate  or  reduce  as  far  as 
reasonably  practicable,  namely:  (i)  The 
dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered 
investment  companies  through  their 
sale  at  a  price  below  net  asset  value  or 
repurchase  at  a  price  above  it,  and  (ii) 
other  unfair  results,  including 
speculative  trading  practices.  To  effect  a 
recapture  of  a  Value  Credit,  the  issuing 
Insurance  Company  Applicant  will 
redeem  interests  in  a  Contract  at  a  price 
determined  on  the  basis  of  the  current 
accumulation  unit  value(s)  of  the 
Subaccount(s)  to  which  the  owner's 
Contract  value  is  allocated.  The  amount 
recaptured  will  equal  the  amount  of  the 
Value  Credit  that  the  issuing  Insurance 
Company  Applicant  paid  out  of  its 
general  account  assets.  Although  the 
owner  will  retain  any  investment  gain 
attributable  to  the  Value  Credit  or  bear 
any  loss  attributable  to  that  Value 
Credit,  the  amount  of  that  gain  or  loss 
will  be  determined  on  the  basis  of  the 
current  accumulation  unit  values  of  the 
applicable  Subaccounts.  Thus,  no 
dilution  will  occur  upon  the  recapture 
of  the  Value  Credit.  Applicants  also 
submit  that  the  second  harm  that  Rule 
22C-1  was  designed  to  address,  namelv 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Value  Credit.  Because 
neither  of  the  harms  that  Rule  22c-l 
was  meant  to  address  is  found  in  the 
recapture  of  the  Value  Credit,  Rule  22c- 
1  should  not  apply  to  any  Value  Credit. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  the  1940  Act. 
Applicants  request  an  exemption  from 
the  provisions  Rule  22c-l  to  the  extent 
deemed  necessar>'  to  permit  them  to 
recapture  the  Value  Credit  under  the 
Contracts  and  Future  Contracts. 

Conclusion 

Applicants  submit  that  their  request 
for  an  order  that  applies  to  the  Separate 
Account  and  any  Other  Accounts 
established  by  the  Insurance  Company 
Applicants,  in  connection  with  the 


recapture  of  Value  Credits  applied 
under  the  Contract  and  Future 
Contracts,  is  appropriate  in  the  public 
interest.  Such  an  order  would  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  need  to  file 
redundant  e.xemptive  applications, 
thereby  reducing  administrative 
expenses  and  maximizing  the  efficient 
use  of  Applicants'  resources.  Investors 
would  not  receive  anv  benefit  or 
additional  protection  bv  requiring 
Applicants  to  repeatedly  seek  exemptive 
relief  that  would  present  no  issue  under 
the  1940  Act  that  has  not  already  been 
addressed  in  this  Application.  Having 
Applicants  file  additional  applications 
would  impair  Applicants'  ability  to  take 
advantage  of  business  opportunities  as 
they  arise.  Further,  if  Applicants  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressee  in  this  Application,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby. 

Applicants  submit,  for  the  reasons 
summarized  above,  that  their  exemptive 
request  meets  the  standards  set  out  in 
section  6(c)  of  the  1940  Act.  namely, 
that  the  exemptions  requested  are 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  aiithorilv 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Dor    01-28485  Filed  11-13-01;  8:45  am] 
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November  7,  :i001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  notice  is  hereby  given  that  on 
October  1,  2001,  National  Securities 
Clearing  Corporation  ("NSCC  ")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
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proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Suijstance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
revise  NSCC's  fee  schedule  as  it  relates 
to  NSCC's  Insurance  Processing  Service. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exaunined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  (1)  establish  fees  for  the 
Licensing  and  Appointments  ("L&A") 
feature  of  NSCC's  Insurance  Processing 
Service  ("IPS")  effective  as  to  services 
pro\ided  on  and  after  October  1.  2001; 
(2)  adjust  the  fees  that  NSCC  charges  for 
the  Initial  Application  Information 
("APP  ")  feature  of  LPS  effective  as  to 
services  provided  on  and  after  January' 
1.  2001;  and  (3)  standardize  the 
descriptions  of  IPS  transmissions  in 
NSCC's  fee  schedule. 

Pursuant  to  this  rule  change,  the 
transaction  fee  for  L&S  will  be  as 
follows:  for  each  transmission  of  L&A 
information  designated  as  a  periodic 
reconciliation,  SO.  15  per  item;  for  each 
other  transmission  of  L&S  information 
referred  to  as  L&A  transactions,  SO  35 
per  item.  No  file  fee  will  be  applied  to 
files  that  contain  L&A  transmissions. 

The  transaction  fee  for  APP  is  S7.50 
per  transmission  or  receipt.  Each 
transmission  and  receipt  is  considered 
an  "item."  This  rule  change  sets  the 
transaction  fee  for  APP  as  follows:  from 
0  to  249  items  per  month,  S7.50  per 
item;  from  250  to  999  items  per  month, 
$4.00  per  item;  ft-om  1,000  to  2.499 
items  per  month.  S2.00  per  item;  and  for 


more  than  2,499  items  per  month,  Si. 00 
per  item.  The  file  fee  of  S15.00  per  file 
per  day  will  continue  to  apply  to  APP. 

Finally,  this  rule  change  standardizes 
the  terminology  in  NSCC's  fee  schedule 
so  that  all  transmissions  of  information 
through  IPS  are  referred  to  as  items  and 
makes  certain  other  clarifying  changes. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
NSCC  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  NSCC's 
participants. 

IB)  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(CI  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  has  notified 
participants  who  use  IPS  of  the  fee 
changes.  NSCC  will  notify-  the 
Commission  of  any  written  comments 
received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  *  and  Rule  19b- 
4(f){2l''  thereunder  because  the 
proposed  rule  change  is  changing  a  due. 
fee.  or  charge  imposed  by  NSCC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary-  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  .Act 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  w-ritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary-.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NAV. 
Washington.  DC  2054^-0609  Copies  of 
the  submission,  all  subsequent 


amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N\V. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2001-16  and 
should  be  submitted  bv  December  5, 
2001 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

Margaret  H,  McFarland, 
Deputy  Secretary 

(FR  Doc.  01-28490  Filed  1 1-13-01;  8:45  am) 
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Novembers,  2001 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act  "),'  notice  is  hereby  given  that  on 
September  26.  2001.  The  Options 
Clearing  Corporation  ('"OCC")  filed  w-ith 
the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
a  license  fee  and  other  fees  that  OCC 
will  charge  clearing  members  for  the  use 
of  a  new  risk  management  software 
package  called  OCC-TIMS 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 


■'  The  Ck)mmission  has  modified  the  text  of  the 
summaries  prepared  by  NSCXS. 


'15  U.S.C.  78s(b)(3)(A)(ii) 
<17CFR240.19b-4(f)(2). 


=•  17  CFR  200.30-3(81(12) 
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thp  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
((irnnu'nts  it  received  nn  the  proposed 
rule  change.  The  text  of  those  statements 
mav  he  e.\amin<>d  at  the  places  specified 
in  Item  I\'  below.  OCX',  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
•ispect.s  of  such  statement.'K- 

lAI  Self-Regulaton'  Organization's 
Statt^ment  of  the  Purpose  of.  and 
Statuton.-  Basin  for  the  Proposed  Rule 

Change 

The  purpose  of  this  rule  change  is  to 
establish  a  license  fee  and  other  fees 
that  OCC  wdl  charge  clearmg  members 
for  OCC-TIMS.  a  risk  m.inagement 
software  package  developed  bv  (XX. 

C3CC-TIMS  is  a  client  server  software 
package  developed  bv  OCC  for  use  by 
clearing  members  to  enhance  their 
internal  risk  management  practices. 
This  application  will  provide  clearing 
members  with  access  to  provide  risk 
management  tools  as  it  contains  TIMS  ' 
calculations  as  well  as  analytical  tools 
to  facilitate  "what  if"  scenarios  and 
portfolio  stress  testing  OCC  anticipates 
that  OCC-TIM.S  will  be  available  for 
licensing  to  clearing  members  in  the 
fourth  quarter  of  2001.-* 

To  prr)mote  the  wide  spread  use  of 
CXX'-TIMS.  OCC.  is  prfiposing  to  charge 
clearing  members  a  nominal  fee  of 
S500.00  to  license  the  application  and 
52.50  00  for  each  product  upgrade  made 
after  the  initial  license.  Data  feeds  for 
theoretical  prices  will  be  charged  as 
follows;  S.lO/contract  with  a  minimum 
monthlv  charge  of  S200  00  and  a 
maximum  mf)nthlv  charge  uf  S2.000  00 
These  fees  are  comparable  to  those 
charged  to  clearing  members  accessing 
risk  based  haircut  {"RBH")  data.  For 
users  receiving  both  OCC-TIM.S  and 
RBH  data  feeds.  OCC  is  proposing  to 
charge  a  maximum  combined  fee  of 
5.3.000  00  per  month 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  inasmuch  as  it 
establishes  nominal  and  reasonable  fees 
to  be  charged  to  clearing  members  for 
access  to  a  risk  management  software 
package 

(Bj  Selt-fiegulutory-  Organization's 
Statement  on  Burden  on  Competition 

OCC  df)e>  not  believe  that  the 
proposed  rule  c:hange  would  impose  any 
burden  on  competition 


'The  (~^mmis!.ion  has  mudiried  parts  of  these 
.statements. 

'QCCs  margin  system  is  called  the  Theoretical 
Intermarkel  Margin  System  (TIM.S). 

*IKT.  intends  to  offer  OCC-TIMS  to  non-clearing 
member  users  in  2002. 


(C)  Self'Regulaton-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Becauiie  the  foregoing  rule  change 
establishes  fees  to  be  imposed  by  OCC 
upon  clearing  members,  it  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act""  and  Rule  19b- 
4(f)(2).''  At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  mav  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  No.  SR-OCC-2001-13 
and  should  be  submitted  bv  December 
5,2001. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  "" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Dor  01-28487  Filed  11-13-01;  8:45  am] 
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NfiviTTiner  6.  2001 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act"),'  notice  is  herebv  given  that  on 
September  25,  2001.  The  Options 
Clearing  Corporation  (OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  items 
have  been  prepared  primarily  bv  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  discounts 
clearing  fees  charged  for  established 
products  for  the  last  quarter  of  2001 . 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.- 

I  A)  Self-Regulaton,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,-  Basis  for.  the  Proposed  Rule 
Change 

OCC  is  proposing  to  discount  clearing 
fees  charged  for  established  products  for 


M5U.S 
«17CFRfe40 


.  78s(b)(3)(Al(ii). 
19l)-4(n(2). 


'  17Cf-K  200.3()-na)(12). 

'15  t  s.i:,  r8s(b)ni, 

-  The  Cx^)mniissioti  hd.s  modified  parts  of  these 
statements. 
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the  last  quarter  of  2001 .  This  discount 
underscores  OCC's  continuing 
commitment  to  the  options  market  and 


market  participants.  Discounted  clearing 
fees  will  be  as  follows: 


Contract  trade  level 


Current  cleanng  fee 


Proposed  discounted  cleanng  fee 


1-500  

501-1000 
1001-2000 
>2000  


S0.09/contract  .. 
SO  07/contract  . 
SO  06/contract  . 
S110  00  flat  fee 


$0.065/contract 
SO  055/contract 
SO  045- contract 
$85  00  flat  fee 


The  discounted  fee  schedule  will 
enable  clearing  members  to  benefit  from 
reduced  fees  without  adversely  affecting 
OCC's  ability  to  maintain  an  acceptable 
level  of  retained  earnings.  Commencing 
on  lanuary  1.  2002,  the  discounted 
clearing  fees  will  revert  to  their  current 
levels. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  because  it 
benefits  clearing  members  by 
discounting  fees  and  allocates  fees 
among  clearing  members  in  an  equitable 
manner. 

IB)  Self-Regulaton,-  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

fCj  Self-Regulaton-  Organization 's 
Statement  nn  ('omments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  not  and  axe 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .\ction 

Bel,au^e  the  fort'soing  rule  change 
establishes  fees  to  be  impostni  b\  0( i 
upon  clearing  members,  it  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  '  and  Rule  19b- 
4(f)(2).''  At  any  time  within  sixty  davs  of 
the  filing  of  the  proposed  rule  t  hange. 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  .-Kct 

VI,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No,  SR-C3CC-2001-12 
and  should  be  submitted  bv  December 
5.2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Df-putv  Sfi  n^tan 
IFRDor  01-28488  Filed  11-13-01:  8:45  ami 
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Self-Regulatory  Organizations:  The 
Options  Clearing  Corporation:  Order 
Granting  Approval  of  Proposed  Rule 
Change  To  Rescind  Concentration 
Restrictions  on  Letters  of  Credit 
Issued  by  Certain  Non-U. S.  Institutions 

November  6.  2001. 

On  April  1 1 .  2001 .  The  Options 
Clearing  Corporation  ("OCC  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-2001-03)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ( "Act").'  Notice  of  the  proposed 
rule  change  was  published  in  the 
Federal  Register  on  August  24.  2001. ^ 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

I.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  rescind  the  concentration 
restrictions  placed  upon  the  use  as 
margin  of  letters  of  credit  issued  by  a 
non-U. S.  institution  where  the  issuing 
institution  has  qualified  as  a  financial 
holding  company  under  Regulation  Y  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Fed")  or  is  an 
institution  owned  by  or  under  the 
control  of  such  a  financial  holding 
company. 

OCC  began  accepting  letters  of  credit 
from  non-U. S.  institutions  in  Januarv' 
1983  in  response  to  concerns  that  U.S. 
institutions  were  increasing  their  fees  to 
clearing  members  or  were  otherwise 
reducing  their  overall  commitment  to 
financing  clearing  members.  A 
combination  of  factors  led  OCC  to 
impose  more  stringent  qualification 
standards  on  non-U. S.  institutions  than 
on  U.S.  institutions  issuing  letters  of 
credit  for  the  benefit  of  OCC.  *  The 
qualification  standards  generally  are 
found  in  sections  .01  through  .08  of  the 
Interpretations  and  Policies  under  OCC 
Rule  604. 

OCC  recently  reassessed  these 
standards  to  ensure  that  they  remain 
appropriate  and  achieve  their  intended 
purposes.  OCC  concluded  that  with  the 
enactment  of  the  Gramm-Leach-Bliley 
Financial  Modernization  Act  of  1999 


M5  U.S.C.  78s(b)(3)(A)(ii). 
M7{;FR  240.196-^(0(2). 


'^  17  CFR  200.30-3(a)(12). 


'15  1  .S.C.  78s(b)(l). 

-'  Serurilips  Exihaii^c  AcX  Kc\eji<.f  \»i  44723. 
(.August  20.  2001).  66  FR  44659 

'Those  fat"lor«i  imludi'd  rc>n<:«ms  <ilx)ut  llii" 
diversity  of  rpgulHlciry  stnic  liiro.  expnsurr  to 
pconnniic  or  [>olitic><)  risk  outside  of  the  I  riited 
.Stales,  and  (XX:  s  relative  iiieYperieni  e  in  deaiinc 
with  non-l  ..S  institutions.  .Se<  unties  Exc  hantje  Ail 
Refoase  No   19422  Ijanuarv  12.  1983).  4«  KK  24t*l 
jKile  No  .SR-(K:(;-82-fl|  (formalizing  certain  (KX 
criteria  for  approving  domestic  and  foreign  lwinW>  as 
issuers  of  tetters  of  credit  for  margin  i)uri)oses) 


I 


57144 


Federal  Register  ^  Vol.  66.  No.  220 /Wednesday.  November  14.  2001 /Notices 


("GLB  .Aft")  '  and  th»'  Fed  <imfndnu>nts 
tn  Regulation  \  implementing  GLB  Act. 
the  concentration  restrictions  found  in 
Interpretations  and  Policies  .02  should 
be  rescinded  for  certain  non-U. S. 
institutions. 

GLB  Act  created  a  new  tvpe  of 
holding  company  called  a  "financial 
holding  company"  and  specified  certain 
eligihilit\  requirements  for  such 
institutions  '  To  become  a  financial 
holding  company.  GLB  Act  requires  a 
bank  holding  cnmpanv  to  submit  a 
declaration  to  the  Fed  that  the  company 
elects  to  be  a  financial  holding  company 
and  a  certification  that  all  of  the 
depositor  institutions  controlled  by  the 
c;ompanv  are  well  i;apitalized  and  well 
managed  Under  GLB  Act.  foreign  banks 
are  specifically  permitted  to  qualify  as 
financial  holding  companies  GLB  Act 
also  requires  the  Fed  to  appU 
comparable  c  apital  and  management 
standards  to  such  banks  that  are 
comparable  to  those  applied  to  U.S. 
banks  owned  b\  a  financial  holding 
company,  giving  due  regard  to  certain 
enumerated  principles 

The  Fed  amended  Regulation  Y  in 
order  to  implement  provisions  of  the 
GLB  .^ct  go\erning  the  creation  and 
conduc:t  of  financial  holding 
(  ompanies."  Section  2'25.90  sets  forth 
requirements  that  a  foreign  bank  must 
me(>t  for  purposes  of  qualifying  as  a 
financial  holduii;  company,  including 
(  apitali/ation  and  management  tests." 
The  well-(  apitalized  test  includes  risk 
h,i>e(i  (apital  asst!ssments."  The  well- 
iiifinaeed  test  requires  the  foreign  bank 
to  ret  eive  satisfactory  Fed  regulator>' 
ratings,  to  receivr-  the  consent  of  its 
home  (  ountr\  supervisor  to  the 
expansion  of  its  U.S.  activities,  and  to 
m'-et  management  standards  comparable 
to  those  required  of  a  U.S.  bank  owned 
by  a  financ:ial  holding  company.'*  A 


■•Clramm-I.i'df.h-Bliley  KinHCirial  Modernizalioii 
Acl  (if  iq<J9.  I'lili   t..  \(p   l()Ji-l02.  1 1:)  Stal.  13.18 
(1999). 

'•QuHlifieH  fiiiHiir.ial  holHinx  companies  may 
i-nRaup  ill  sR(  urilii's.  illsu^ant;^^  and  other  activities 
that  arp  financial  in  nalurp  or  incidt^ntal  to  a 
flnani  iai  ai  tivitv.  ."in  FR  144:iJ. 

"StM-  bfi  KR  iW  Oanuary  3.  2001)  (Board  of 
{k>verniirs  of  the  f'cdpral  R«ser\n  Board  adopting  a 
final  rule  to  amend  Regulation  Y  to  implement  the 
flnaniial  holdmi;  irimpanv  provisions  of  the  (;LB 
Acl). 

'Section  225  93  sets  forth  provisions  that  arc 
applicable  should  a  foreign  hank  fail  to  meet  the 
applicalile  (apital  and  manajjement  standards  anil 
sppfifies  the  consequences  of  such  failure. 
Consequences  include  Iming  r<!ciuired  to  execute  an 
aKreement  with  the  fed  providing  for  a  schedule  of 
actions  to  fie  taken  l)V  the  forf-ign  hank  to  beiome 
compliant  and.  if  ihi-  foreign  liank  is  unable  to  meet 
such  schedule.  Ix'ing  subjix^ted  to  an  order  requiring 
the  divestitun-  or  termination  of  certain  tiusiness  in 
the  Dnitml  .States.  Section  12  i:FK  22.'i.<);). 

"Section  12  CFR  22.').90(b). 

''Section  12  CFR  225.90(i) 


foreign  bank's  election  to  be  treated  as 
a  financial  holding  company  is  effective 
on  the  thirty-first  day  after  the  date  that 
the  election  was  received  by  the 
appropriate  Federal  Reserve  Bank 
unless  the  applicant  receives  prior 
written  notice  that  its  election  is 
effective  or  the  applicant  is  notified  that 
the  election  is  ineffective.'" 

OCC  believes  that  the  Fed's  regulatory 
policies  governing  the  qualification  of 
foreign  banks  as  financial  holding 
companies  provide  sufficient  safeguards 
as  to  the  creditworthiness  of  such 
institutions  and  the  collectibility  of 
letters  of  credit  issued  by  them  to 
warrant  rescinding  the  concentration 
restrictions  currently  imposed  on  such 
institutions.  Letters  of  credit  issued  bv 
non-U. S.  institutions  currently  represent 
only  3.2%  of  total  margin  deposits." 
and  OCC  does  not  believe  that 
rescinding  the  concentration 
requirements  for  qualified  non-U. S. 
financial  holding  companies  will 
materially  increase  its  exposure  to 
letters  of  credit  issued  by  non-U. S. 
institutions  specifically  or  letters  of 
credit  generally. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  clearing  agency's 
custody  or  control  or  for  which  it  is 
responsible.  The  rule  change  removes 
restrictions  on  the  percentage  of  clearing 
member's  margin  of  obligations  that 
may  be  satisfied  by  letters  of  credit 
issued  by  non-U. S.  institutions  where 
the  issuing  institution  has  qualified  as  a 
financial  holding  company  under 
Regulation  Y  or  is  an  institution  owned 
by  or  under  the  control  of  such  a 
financial  holding  company.  Removing 
the  restrictions  from  such  non-U. S. 
institutions  gives  clearing  members  a 
larger  pcKjl  of  financially  sound 
institutions  from  which  they  may  obtain 
letters  of  credit  to  use  the  satisfy  their 
margin  obligations  while  still  providing 
OCC  with  comfort  that  the  non-U. S. 
issuing  financial  institutions  have 
sufficient  capital  and  adequate 
management  to  issue  letters  of  credit  for 
OCC  margin  purposes.  Therefore,  the 
Commission  finds  that  OC(]'s  proposed 
rule  change  is  consistent  with  section 


"'Sectioi  12  CFR  225.92.  The  Fed  publishes  a  list 
of  effectiva^nnancial  holding  company  elections  on 
its  xvebsitej.  .\s  of  January  2001.  13  out  of  32  non- 
t  'S.  institiitions  approved  by  (.XT,  to  is.sue  letters 
of  credit  h^ve  qualified  as  financial  holding 
companies^ 

' '  Letters!  of  credit  currently  represent  only  1 1.9% 
of  total  malgin  deposits. 


1 7A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  1 7A  of  the  Acl  and 
the  niles  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  1 9(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2001-03)  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

aulhnrity.'- 

Margaret  H.  McFarland, 

Deputy  Secretary-. 

|FR  Doc    01-284H9  Filed  ll-t.3-01:  8:4.5  ami 
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SECURITIES  AND  EXCHANGE 
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[Release  No.  34-45026;  File  No.  SR-OCC- 
2001-10] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Relating  to 
Clearing  Fees  for  Security  Futures 

November  fi.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  10,  2001,  The  Options  Clearing 
Corporation  ("OCC"  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items,  I,  11,  and 
III  below,  which  items  have  b(»en 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides 
for  the  fees  that  OCC"  will  charge  for 
clearing  security  futures  contracts.  OCC 
is  proposing  to  charge  the  same  clearing 
fees  for  security  futures  as  it  does  for 
options. - 


'•' irCFR  2011  i(H(a)(12). 

'15f  S.C;.  7HM'h|(l) 

-  A  copy  of  the  text  of  CXXTs  proposed  rule 
change  and  current  tee  s(  hedule  for  option.s  is 
available  at  thr  Commission's  Public  fieference 
Room  or  through  (XX;. 
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II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disc:ussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  1\  below  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory-  Organization's 
Stcitement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
pro\  ide  for  the  fees  to  be  charged  for 
clearing  security  futures  contracts.  OCC 
proposes  to  charge  the  same  clearing 
fees  for  security  futures  as  it  charges  for 
options.  As  with  new  options  products, 
clearing  fees  for  security  futures  will  be 
abated  through  the  first  full  calendar 
month  of  trading  on  each  exchange  and 
discounted  for  the  second  through  the 
first  full  calendar  month  of  trading  on 
each  e\c;hange  and  discounted  for  the 
second  and  third  calendar  months. 

The  proposed  rule  change  is 
consistent  with  Section  17.A  of  the  Act. 
as  amended,  because  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
among  clearing  members. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition 

fCj  Self-Regulatory-  Organization  s 

Stcitement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  fees  to  be  imposed  by  OCC 
upon  clearing  members,  it  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ■•  and  Rule  19b- 
4(f)(2).'  .At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change. 


the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessan  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change  is 
consistent  with  the  Act.  Persons  malting 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  (.(jmmission, 
450  Fifth  Street  \W..  Washington,  DC 
20549-(J609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  wTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  D(]  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2001-10 
and  should  be  submitted  by  December 
5,2001. 

For  tiie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

MarRarel  H.  Mc;Karland. 

Deputy  Secretary . 
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'  The  ( ;t)mmis5ion  has  modified  parts  of  these 
statements. 
MSU.S.C;  78s(b)(3)(A)(ii). 
!'17CFR240.19b-{f)(2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45032;  File  No.  SR-PCX- 
00-05] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  4  to  the  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Its  Automatic  Execution  System 

November  6,  2001. 

I.  Introduction 

On  March  8.  2000.  the  Pacific 
Exchange.  Inc.  (PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


Commission  ("Commission"  or  "SEC"). 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .\ct  of  1934 
("Act").'  and  Rule  19b-4  thereunder.-  a 
proposed  rule  change  to  allow  broker- 
dealer  orders  to  be  eligible  for  automatic 
execution  through  the  Exchange's 
Automatic  Execution  System  ("Auto- 
Ex")  on  an  issue-by-issue  basis.  The 
Exchange  also  proposed  to  adopt  rules 
to  establish  means  of  improving 
compliance  with  rules  pertaining  to  the 
use  of  .^uto-Ex.  After  publishing  the 
proposal  for  notice  and  comment  in  the 
Federal  Register.*  the  Commission 
parliaiiy  approved  the  proposal  and 
granted  accelerated  approval  to 
Amendment  Nos.  2  and  3.-*  Specifically, 
the  Commission  approved  the  portion  of 
the  proposal  relating  to  the 
establishment  of  provisions  to  improve 
compliance  with  the  Exchange's  Auto- 
Ex  rules;  the  Commission  did  not 
approve  the  portion  of  the  proposal  that 
would  allow  orders  for  the  accounts  of 
broker-dealers  to  be  executed  on  Auto- 
Ex  on  an  issue-bv-issue  basis. 

On  October  29.  2001 ,  the  PCX  filed 
Amendment  No.  4  to  the  proposed  rule 
change.''  In  Amendment  No.  4.  PCX 
addressed  the  remaining  portion  of 
proposed  rule  change  regarding  the 
eligibility  of  broker-dealer  orders  for 
automatic  execution  through  Auto-Ex 
on  an  issue-by-issue  basis.  This  order 
grants  accelerated  approval  to 
Amendment  No.  4  to  the  proposed  rule 
change  and  solicits  comments  from 
interested  persons  on  that  .Amendment. 

Below  is  the  proposed  text  of  the 
portion  of  the  proposed  rule  change 
relating  to  the  eligibility  of  broker-dealer 
orders  for  automatic  execution  through 
Auto-Ex.  as  amended  by  Amendment 
No.  4.'"  Proposed  new  language  is 
italicized:  proposed  deletions  are  in 
brackets. 


1  5231     Automatic  Execution  System 

Rule  6.87(a) — No  change 
(b)  Eligible  Orders. 


"17  CFR  200.30-3(a)(12). 


1  15L..S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'Securities  Exchange  Act  Release  No,  43049  (lulv 
18.  2000).  65  FR  45810  (|ulv  25.  2000)  Clnilial 
Proposal"). 

*  Securities  Exchange  Act  Release  No.  43971 
(Februan,  15.  2001).  6fi  FR  11344  (Februan,  23. 
2001)  (  ■Partial  Approval  Order'l 

"■Sf>e  letter  from  Michael  D.  Pierson.  Vice 
President,  Regulalon,'  Policy.  PCX.  lo  Nanc>- 1. 
5>anow.  Assistant  Direrfor.  Division  of  Market 
Regulation  ("Division"),  (ximmission.  dated 
October  26.  2001  ( "AmendmenI  No  4"). 

'•The  text  of  this  rule  change  is  based  upon 
current  PCX  Rule  6.87(b)  It  disregards  previously 
proposed  amendments  to  fO(  Rule  6  87(b)  thai 
were  included  in  the  Initial  Proposal  and  approved 
in  the  Partial  Approval  Order 
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(1)  Only  non-broker/dealer  customer 
orders  are  eligible  for  execution  on  the 
Exchange's  Auto-Ex  System,  except  that 
the  Options  Floor  Trading  Committee 
l"OFTC"l  may  determine,  on  an  issue- 
by-issue  basis,  to  allow  the  following 
t\'pcs  of  orders  to  be  executed  on  Auto- 
Ex: 

lAI  Broker-dealer  orders:  or 

IB)  Broker-dealer  orders  that  are  not 
for  the  accounts  of  Market  Makers  or 
Specialists  on  an  exchange  who  are 
exempt  from  the  provisions  of 
Regulation  T  of  the  Federal  Reserve 
Board  pursuant  to  Section  7(cl(2)  of  the 
Securities  Exchange  Act  of  1934. 

Broker-dealer  orders  entered  through 
the  Exchange's  Member  Firm  Interface 
IMFII  will  not  be  automatically  executed 
against  orders  in  the  limit  order  book. 
Broker-dealer  orders  may  interact  with 
orders  in  the  limit  order  book  onlv  after 
being  re-muted  to  a  floor  broker  for 
representation  m  the  trading  crowd. 
Broker-dealer  orders  are  not  eligible  to 
be  placed  in  the  limit  order  book 
pursuant  to  Rule  6  52. 

(21  If  the  OFTC  permits  broker-dealer 
orders  to  be  automatically  executed  in 
an  issue  pursuant  to  this  Rule,  then  it 
may  also  permit  the  following  with 
respect  to  such  orders: 

lAI  The  maximum  order  size 
eligibility  for  broker-dealer  orders  mav 
be  less  than  the  applicable  order  size 
eligibility  for  non-broker-dealer 
customer  orders. 

(Bl  Son-broker-dealer  customer  orders 
may  be  eligible  for  automatic  execution 
at  the  \BBO  pursuant  to  Rule  6.87(1) 
while  broker-dealer  orders  are  not  so 
eligible 

fCI  Broker-dealer  orders  may  be  re- 
routed for  manual  representation  when 
the  SB  BO  IS  crossed  or  locked  pursuant 
to  Rule  6  87(11  when  non-broker-dealer 
customer  orders  would  not  be  re-routed 
for  manual  handling  in  such 
circumstances. 

(31  PCX  Marker  Makers  must  assure 
that  orders  for  their  own  accounts  are 
not  entered  on  the  PCX  and  represented 
or  executed  in  violation  of  the  following 
provisions:  Rule  6.84(hl  (concurrent 
representation  of  a  joint  account  I.  Rule 
6.85(aj  (concurrent  representation  of  a 
market  maker  account!,  and  Section  9 
of  the  Securities  Exchange  Act  of  1934 
I  wash  sales  I 

(41  For  purposes  of  this  Rule,  the  term 
"broker/dealer  "  includes  foreign  broker/ 
dealers. 

\(2)-{3]]-l 5 H6)— No  change. 
•         »         »         •         » 

II.  Description  of  the  Proposal 

In  1990.  the  Commission  approved 
the  Exchange's  POETS  system  on  a  pilot 
program  basis  and.  in  1993,  POETS  was 


approved  permanently."  POETS  is 
comprised  of  an  options  order  routing 
system  ("ORS"),  an  automatic  and  semi- 
automatic execution  system,  Auto-Ex, 
an  on-line  book  system  (  "Auto-Book"), 
and  an  automatic  market  quote  update 
system  ("Auto-Quote"). 

In  its  Initial  Proposal,  PCX  had 
proposed,  among  other  things,  that 
broker-dealer  orders  be  permitted,  on  an 
issue-by-issue  basis,  to  be  executed  on 
Auto-Ex.  Furthermore,  under  the  Initial 
Proposal,  only  broker-dealer  orders  that 
were  not  for  the  accounts  of  registered 
specialists  and  registered  market  makers 
would  be  eligible  for  automatic 
execution  through  Auto-Ex,  subject  to 
approval  by  the  OFTC.  Pursuant  to 
Amendment  No.  4,  the  Exchange  is  now 
proposing  to  allow  all  types  of  broker- 
dealer  orders  to  be  eligible  for  automatic 
execution,  subject  to  OFTC  approval. 
Specifically,  under  the  amendment,  the 
OFTC  would  be  permitted  to  approve 
Lead  Market  Makers'  requests  to  allow 
either:  (a)  automatic  execution  of 
broker-dealer  orders,  regardless  of  type, 
in  particular  option  issues;  or  (b) 
automatic  execution  of  broker-dealer 
orders  in  particular  option  issues, 
exclusing  those  orders  that  are  for  the 
accounts  of  registered  specialists  and 
registered  market  makers. 

Pursuant  to  Amendment  No.  4,  if  the 
OFTC  approves  the  automatic  execution 
of  broker-dealer  orders,  regardless  of 
type,  in  a  particular  option  issue,  then 
any  ordws  for  the  accounts  of  registered 
market  makers  or  specialists,  including 
orders  for  PCX  options  markets  makers 
and  PCX  Lead  Market  Makers,  would  be 
eligible  for  automatic  execution  on  the 
PCX  in  that  issue.  However,  inbound 
broker-dealer  orders  would  not  be 
eligible  to  be  executed  against  orders 
residing  in  the  limit  order  book  (as 
•inbound  "customer"  orders  are 
currently  permitted  to  do).  If  there  is  a 
customer  limit  order  in  the  PCX's  limit 
order  book  that  is  priced  at  the  National 
Best  Bid  or  Offer  (  "NBBO"),  then  an 
inbound  market  or  marketable  limit 


•  St^  Securities  Exchange  Act  Release  No.  27633 
Oanuary  18.  1990),  55  FR  2466  (Januarv  24,  1990) 
(approving  POETS  on  a  pilot  basis);  Securities 
Exchange  Act  Release  No   32703  (July  30.  1993).  58 
FR  42117  (August  6,  1993).  (approving  POETS  on 
a  permanent  basis)  The  Auto-Ex  system  permits 
eligible  market  or  marketable  limit  orders  sent  from 
member  firms  to  be  executed  automaticallv  at  the 
displayed  bid  or  offering  price  Participating  market 
makers  are  designated  as  the  contra  side  to  each 
Auto-Ex  order.  Participating  market  makers  are 
assigned  by  Auto-Ex  on  a  rotating  basis,  with  the 
first  market  maker  selected  at  random  from  the  list 
of  signed-on  market  makers  Automatic  executions 
through  Auto-Ex  are  currently  available  for  public 
customer  orders  of  twenty  contracts  or  less  (or  in 
certain  issues,  for  up  to  one  hundred  contracts)  in 
all  series  of  options  traded  on  the  Options  Floor  of 
the  Exchange 


order  for  the  account  of  a  broker-dealer 
will  be  re-routed  to  a  Floor  Broker 
Hand-Held  Terminal  for  execution  by  a 
floor  broker.  However,  in  certain  rare 
circumstances,  such  orders  will  be  re- 
routed to  a  member  firm  booth  on  the 
trading  floor."  Accordingly,  the 
Exchange  is  adding  the  following 
provisions  to  the  text  of  PCX  Rule 
6.87(b)(1): 

Broker-dealer  orders  entered  through  the 
Exchange's  Member  Firm  Interface  (MFI)  will 
not  be  automatically  executed  against  orders 
in  the  limit  order  book.  Broker-dealer  orders 
may  interact  with  orders  in  the  limit  order 
book  only  after  being  re-routed  to  a  floor 
broker  for  representation  in  the  trading 
crowd.  Broker-dealer  orders  are  not  eligible 
to  be  placed  in  the  limit  order  book  pursuant 
to  Rule  6. .52. 

The  POETS  system  currently 
distinguishes  between  customer  and 
non-customer  orders  based  upon  the 
clearing  information  provided  as  part  of 
each  order.  Manual  and  electronic  order 
tickets  must  designate,  for  each  order, 
whether  the  order  is  for  a  "customer'" 
account,  a  "firm"  account  or  a  "market 
maker  "  account,  by  the  designators  "C." 
"F"  or  "M."  respectively.  These 
designators  are  intended  to  assure  that 
the  orders  executed  on  the  PCX  clear  in 
the  proper  margin  accounts  at  the 
Options  Clearing  Corporation.  They  are 
also  intended  to  assure  that  the  orders 
are  handled  in  a  manner  that  is 
consistent  with  various  PCX  rules  on 
eligibility  for  placement  in  the  limit 
order  book  (PCX  Rule  6.52(a)),  order 
identification  requirements  (PCX  Rule 
6.66),  priority  of  bids  and  offers  (PCX 
Rule  6.75).  firm  quote  size  guarantees 
(PCX  Rule  6.86),  and  eligibility  for 
automatic  execution  (PCX  Rule  6.87). 

The  Exchange  notes  that  orders  for  the 
accounts  of  PCX  market  makers  and 
Lead  Market  Makers  that  are  entered  for 
automatic  execution  will  be  subject  to 
certain  limitations  under  PCX  rules. 
Currently,  under  PCX  Rule  6.85(a),  a 
market  maker  and  any  orders 
represented  by  a  floor  broker  on  behalf 
of  that  market  may  not  be  represented 
concurrently  at  the  same  trading  post. 
This  prohibition  against  "dual 
representation"  would  be  violated,  for 
example,  in  the  following  situation;  A 
market  maker  in  the  XYZ  trading  crowd 
enters  an  order  in  XYZ  options  for  his 
or  her  own  account  with  a  floor  broker 
(via  telephone,  electronically  or  in- 


•  The  PCX  represents  that  such  broker-dealer 
orders  will  be  routed  to  the  trading  floor  if  a  firm 
has  specified  such  treatment  of  the  order,  or  as  a 
default  designation  if  the  firm  has  not  made  a 
specification  as  to  where  such  order  should  be 
routed  Telephone  conversation  between  Michael  D 
Pierson.  Vice  President.  Regulatory  Policy.  PCX. 
and  Sapna  C.  Patel.  Division.  Commission,  on 
November  5.  2001 
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person),  and  the  floor  broker  then 
represents  the  order  while  the  market 
maker  is  still  present  in  the  XYZ  trading 
crowd.  A  similar  violation  would  occur 
if.  under  the  proposed  rule  change,  a 
market  maker  in  the  XYZ  trading  crowd 
entered  an  order  in  XYZ  options  with 
his  or  her  upstairs  brokerage  firm  via  the 
internet,  and  the  brokerage  firm  then  re- 
routed the  order  back  to  the  PCX.  where 
it  was  either  automatically  executed  or 
defaulted  for  manual  handling  by  a  floor 
broker.  In  either  case,  the  market  maker 
will  have  violated  PCX  Rule  6.85(a) 
because  all  orders  entered  for  automatic 
execution  are  ultimately  represented  by 
designated  floor  brokers,  even  if  they  are 
automatically  executed   However,  if  the 
market  maker  were  trading  for  a  joint 
account  in  that  situation,  then  that 
market  maker  would  have  violated  PCX 
Rule  6.84(h).  which  provides  a  similar 
prohibition  on  concurrent 
representation  when  a  market  maker  is 
trading  in  a  )oint  account.  Furthermore, 
if  a  market  maker  enters  an  order  for  his 
or  her  own  account  with  a  brokerage 
firm,  and  the  order  is  re-routed  back  to 
the  PCX  where  it  is  executed  against  the 
same  market  maker's  account,  there  will 
be  a  possible  "wash  sale"  violation 
regardless  of  whether  the  trade  was 
subsequently  nullified. 

For  these  reasons,  the  Exchange  is 
proposing  to  adopt  new  PCX  Rule 
6.87(b)(3).  which  will  provide  as 
follows: 

PCX  Market  Makers  must  assure  that 
orders  for  their  own  accounts  are  not 
entered  on  the  PCX  and  represented  or 
executed  in  violation  of  the  following 
provisions:  Rule  6.84(h)  (concurrent 
representation  of  a  joint  account).  Rule 
6.85(a)  (concurrent  representation  of  a 
market  maker  account),  and  Section  9  of 
the  Act  (wash  sales). 

The  Exchange  notes  that,  pursuant  to 
PCX  Rule  6.87(e)(3).  market  makers  may 
not  remain  on  the  Auto-Ex  "wheel  " 
unless  they  are  present  in  the  trading 
crowd,  except  under  certain  very 
limited  circumstances. 

Pursuant  to  Amendment  No.  4  to  the 
proposed  rule  change,  the  OFTC  would 
also  have  the  ability  to  permit  certain 
limitations  on  the  automatic  execution 
of  broker-dealer  orders.  First,  broker- 
dealer  orders  may  have  a  smaller  order 
size  eligibility  parameter  for  automatic 
execution  than  customer  orders.  For 
example,  the  OFTC  may  approve  a  size 
limitation  in  a  particular  issue  of  twenty 
contracts  for  broker-dealer  orders  and 
fiftv  contracts  for  customer  orders." 


Second,  broker-dealer  orders  in  an  issue 
may  be  ineligible  for  NBBO  step-up 
while  customer  orders  in  that  issue  may 
be  eligible  for  NBBO  step-up  pursuant 
to  PCX  Rule  6.87(i).  For  example,  if  the 
PCX's  best  bid  is  5  and  the  national  best 
bid  is  5.10,  a  customer  order  to  sell  at 
5.10  entered  on  the  PCX  may  receive  an 
automatic  execution  of  5.10.  while  a 
broker-dealer  order  in  the  same  issue  to 
sell  at  5.10  would  not  be  automatically 
executed,  but  instead  would  be  re- 
routed to  a  floor  broker  for  execution. 
Third,  a  customer  order  in  a  particular 
issue  by  be  automatically  executed  even 
though  the  NBBO  is  crossed  or  locked, 
while  a  broker-dealer  order  in  the  same 
issue  would  be  re-routed  to  a  floor 
broker  for  execution  if  the  NBBO  is 
crossed  or  locked,  pursuant  to  PCX  Rule 
6.87(j). 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  rules  and  regulations 
thereunder.  In  particular,  the  Exchange 
represents  in  its  Initial  Proposal  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b) '"  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)."  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  enhance  competition  and  to 
protect  investors  and  the  public  interest, 
in  addition,  the  Exchange  represents 
that  the  proposal  is  consistent  with 
Section  11(a)  of  the  Act '-  and  Rule 
Ila2-2(T)  under  the  Act  ^ '  for  the 
reasons  stated  in  the  Exchange's  letter  to 
the  Commission.''' 

The  Exchange  further  notes  that  the 
amendment  to  the  proposed  rule  change 
is  consistent  with  the  Commission's 
approval  of  the  Options  Intermarket 
Linkage  Plan  (  "Linkage  Plan").'^  PCX 


■•The  Exchange  notes  that  a  Lead  Market  Makers 
minimum  ,^uto-Ex  size  guarantee  in  an  issue  is 
established  at  the  time  that  the  Options  .Mlocation 
Committee  I  "(),\C")  allocates  that  issue  to  the  Lead 


Market  Maker  Pursuant  to  PCX  Rule  6.82(c)(2). 
Lead  Market  Makers  are  required  to  "|h|onor 
guaranteed  markets,  including  markets  required  b\ 
Rule  6.86  ("firm  quotes"!  and  any  markets  pledged 
during  be  allocation  process."'  Therefore,  if  a  Lead 
Market  Maker  were  to  seek  to  establish  an  Aulo-Ex 
size  guarantee  for  broker-dealer  orders  that  is  less 
than  the  .^ulo-Ex  size  established  during  the 
allocation  process,  the  L.ead  Market  Maker  would 
have  to  obtain  approval  of  both  the  OFTC  and  the 
OAC  for  that  size  guarantee. 

">15U.St,.  78f. 

"15  use.  78f(bM5). 

•M5  1I.S.C.  78k(a) 

'n7CFR240  11a2-2(T). 

'■*  Sfe  letter  to  Catherine  MctJuire.  Chief  Counsel. 
Division.  CA>mmission,  from  Michael  D.  Pierson. 
Vice  President.  Regulatory  Policv.  PCX.  dated 
October  26.  2001  ("PCX  Request  Letter  ') 

"See  Securities  Exchange  Act  Release  No.  43086 
duly  28.  20001.  65  FR  48023  (August  4.  2000) 
("Linkage  Plan  Release  "|.  The  Commission  notes 
that  only  proprietary  orders  of  "eligible  market 
makers.  "  as  that  term  is  defined  in  the  Linkage  Plan 
Release,  and  not  proprietary  orders  of  all  market 
makers  and  broker-dealers,  may  be  sent  through  the 
linkage.  An  eligible  market  maker  must  meet  the 
criteria  and  volume  requirements  set  forth  in  the 


notes  that  the  Linkage  Plan  Release 
states: 

The  •    *    *  plan  would  allow  eligible 
market  makers  to  send  proprietary  orders 
through  the  linkage.  IHowever.  if]  the 
principal  order  is  not  larger  than  the  Firm 
Principal  Quote  Size,  the  exchange  receiving 
such  order  through  the  linkage  must  execula 
it  in  its  automatic  execution  system,  if  its 
disseminated  quote  is  equal  to  or  t>etter  than 
the  reference  price  at  the  lime  the  order 
arrives.'* 

The  Exchange  notes  that  the 
Commission  found  that   "allowlingj 
eligible  market  makers  to  use  the 
linkage  to  hit  quotes  on  an  away  market 
[helps]  to  protect  the  priority  of  the 
better  displayed  price."  '"  The  Exchange 
also  believes  that  allowing  market 
makers  and  specialists  on  other 
exchanges  to  promptly  access  the  PCX's 
markets  via  the  Auto-Ex  system  will 
further  the  goals  of  a  national  market 
system  by  assuring  that  quotes  can  be 
promptly  accessed  by  other  market 
participants.  This,  in  turn,  should  serve 
to  reduce  the  number  of  trade-throughs 
as  well  as  locked  and  crossed  quotes  in 
the  options  markets. 

The  Exchange  also  notes  that  its  rules 
currently  permit  the  Exchange,  or  an 
issue-by-issue  basis,  to  automatically 
execute  inbound  orders  of  registered 
eligible  market  makers  on  other 
exchanges,  via  Auto-Ex.  pursuant  to  the 
Interim  Intermarket  Linkage  Program 
Under  this  program,  "two  or  more 
Participating  Exchange  [may)  mutually 
agree  that  they  will  automatically 
execute  *    •    *  orders  sent  for  the 
principal  account  of  a  market  maker,  an 
[Eligible  Away  Market  Maker]  or  an 
[Eligible  Away  Principal  Market  Maker) 
that  does  not  correspond  to  an 
Underlying  Customer  Order  " '" 

Finally,  the  Exchange  believes  that  its 
Amendment  No.  4  to  the  proposed  rule 
change  to  allow  automatic  execution  of 
all  broker-dealer  orders,  subject  to  OFTC 
approval,  is  a  legitimate  means  for  the 
PCX  to  compete  for  orders  for  the 
accounts  of  broker-dealers  to  be 
executed  on  the  PCX  The  Exchange 
notes  that  another  exchange  already  has 

Linkage  Plan  Release  in  order  to  utilize  the  linkage 
for  proprietary  orders 

""  W.  (emphasis  added.) 

' '  Id.  The  Linkage  Plan  Release  also  stated  thai 
"the  Commission  would  support  bnwder  arc  i-ss 
between  options  markets'"  than  is  provided  fur  in 
the  linkage  Plan.  Id 

'"  Sw  PCX  Rule  6  91(a)(9)  (emphasis  added):  set- 
also  PCX  Rule  6  91(b):  .Serurilios  Exchange  .Act 
Release  No  43986  (Februar\  20.  2001).  66  FR  12578 
(February  27.  2001)  (File  No  SR-PCJ^-OI-IOI 
(notice  of  filing  and  immediate  effectiveness  of 
Interim  Intermarket  Linkage  Pnigram) 
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the  ability  to  dutomatically  execute 
broker-dealer  orders.'^ 

III.  Discussion 

After  t:arefiil  revinvv.  the  Commission 
finds  that  .Amendment  No.  4  to  the 
proposed  rule  change  is  consistent  with 
the  Art  and  the  rules  and  regulations 
promulgated  thereumler  applicable  to  a 
national  securities  exchange  and,  in 
particular  with  the  requirements  of 
Section  6(b).-"  Spec;ific;allv.  the 
Commission  finds  that  apf)roval  of 
Amendment  No.  4  is  consistent  with 
Secticm  6(b)(5)-'  of  the  Act  in  that  it  is 
designed  to  promote  iiLst  and  equitable 
principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  nf  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest  The  Commission  finds 
that  it  is  appropriate  to  allow  broker- 
dealer  orders  to  be  eligible  for  automatic 
execution  through  the  E.xchange's  Auto- 
Ex  system,  subject  to  the  approval  of  the 
OFTC.-^ 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  4  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  Amendment  is 
[jublished  for  comment  in  the  Federal 
Regi.ster  pursuant  to  Section  19(b)(2)  of 
the  .\({  " '  .-Xmendment  No.  4  allows  all 
broker-dealer  orders  to  be  executed 
through  .^uto-Ex.  subject  to  OFTC 
approval  The  (Commission  finds  that 
this  Amendment  is  necessary  to 
accomplish  the  intended  goals  of  the 
Exchange's  proposal  and  to  allow  the 
Exchange  to  compete  with  another 
exchange  that  i  urrently  allows  the 
electronic  execution  of  broker-dealer 
orders  The  Commission  therefore 
believes  that  acceleration  of 


'"SptKiFically.  Ihe  Pl'.\  notes  that  on  the 
Inlemalional  .SecuritiRs  Exchanf;e  (iSE"):  "If  a 
member  enters  a  liniil  order  into  the  ,System  that 
crossp.s  trading  interest  already  in  the  System,  a 
trade  will  occur,  lo  the  extent  that  size  is  available. 
at  the  price  of  the  trading  interest  already  in  the 
System."  See  Securities  Exchange  Act  Release  No. 
42455 

(February  24.  2(X)0).  65  FK  n,18B  (March  2.  2000) 
(order  approving  ISE's  application  for  registration 
as  a  national  sc<  urities  exchange)  (File  No.  10-1271 

'"  15  U.S.C.  78f(b).  In  approving  this  proposal,  thi- 
Oinimission  has  considered  the  proposed  rule's 
impat  t  on  efficiency,  competition  and  capital 
formation   I'l  l'  S.(:.  78c(fl 

-'  15  t    SC  78f(b)(5|, 

-■'  In  response  to  the  Exc  hange  s  request  in  the 
K;.X  Kequest  Letter.  Otmmission  staff  has  provided 
interpretive  guidance  to  the  Exchange  under 
So«.tion  11(a)  of  the  Act,  15  ll.S.C  78Ma).  S«"  letter 
from  Paula  K.  fenson.  Deputx  Cihief  Counsel, 
Division,  (',ommission,  to  Michael  D.  Pierson,  Vice 
President,  Kegulalorv  Policy.  PCX,  dated  October 
30,  2001. 

'15  use.  78s(b)(2). 


Amendment  No,  4  to  the  proposed  rule 
change  is  appropriate, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
4,  including  whether  the  Amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission . 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  PCX.  AH 
submissions  should  refer  to  File  No. 
SR-PCX-00-05  and  should  be 
submitted  by  December  5,  2001. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  Amendment  No, 
4  to  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  Section  6(b)(5).--' 

It  Is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^''  that 
Amendment  No.  4  to  the  proposed  rule 
change  {SR-PCX-00-5)  is  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-'' 

Margaref  H.  McFarland, 
Dfputy  Secretary. 
|FRDoc,|)l-28491  Filed  11-13-01:  8:45  ami 
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■:■•  15  I  .S.C.  78f(h)(5). 
-•■ISD.fC.  78s(b)(2). 
»«  17  CFh  200. 30-3la  1(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45029:  File  No,  SR-SCCP- 
2001-10] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  Extensions  of 
Invoice  Dates  and  the  Associated 
Waiver  of  Late  Charges 

November  6.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act"),  1  notice  is  hereby  given  that  on 
October  3,  2001.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
prop(jsed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarilv  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  waives  late 
charges  that  may  have  resulted  from  the 
extension  of  SCCP"s  [uly  and  August 
invoice  due  dates,-  Charges  that 
appeared  on  SCCP's  July  and  August 
invoices  were  originallv  due  on 
September  14,  2001  and  October  15. 
2001.  respectively.  The  due  date  for  the 
July  invoices  was  extended  to  October 
1,5.  2001,  and  the  due  date  for  the 
August  invoices  was  extended  to 
November  14.  2001.  Associated  late 
charges  that  may  have  been  imposed 
under  SCCP  Rule  25  as  a  result  of  these 
extensions  are  waived. ' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 


'15  (    S.C.  78s(b)(l). 

■^  Pursuant  to  Src:P  Rule  25,  ,SCX:P  shall  impose 
upon  any  participant  using  the  facilities  or  services 
of  SCCH.  or  enjoying  any  of  the  privileges  therein, 
a  late  (  harge  until  payment  is  received  of  dues,  fees, 
fines  or  other  charges  imposed  by  S(XP  and  not 
paid  within  thirty  (30)  days  after  notice  thereof  has 
l)een  mailed 

J  L.ate  charges  incurred  in  connection  with 
invoices  other  than  the  July  and  August  invoices 
will  not  be  waived.  In  addition,  late  charges  may 
be  iinposed  tpn  the  |uly  and  ,^Mgust  invoices  if 
payment  is  received  after  Ckitotwr  15,  2001,  for  the 
julv  invoice  and  after  NovemlKT  14,  2001.  for  the 
August  invoice. 
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proposed  rule  change  and  discussed  an\ 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements." 

(A)  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  waives 
associated  late  charges  that  may  have 
been  imposed  as  a  result  of  an  extension 
of  SCCP's  luly  and  August  invoice  due 
dates.  SCCP's  July  and  .\ugust  invoices 
are  being  extended  to  promote  liquidity 
in  the  trading  crowds  during  the 
aftermath  of  the  terrorist  attacks  in  New- 
York  City,  and  Washington,  DC]  that 
occurred  on  September  11,  2001    In 
addition,  the  accounting  departments  of 
some  participants  were  displaced, 
which  may  make  it  difficult  to  pay  the 
invoices  by  the  due  date. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  because  all  SCCP 
participants  will  receive  a  waiver  of 
associated  late  charges  that  may  have 
been  incurred  during  the  extension  fo 
SCCP's  July  and  August  invoice  dates. 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition, 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Becuase  the  foregoing  rule  change 
establishes  fees  to  be  imposed  by  SCCP 
upon  clearing  members,  it  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act'-  and  rule  19b- 
4(f)(2).''  At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  acticm  is 
necessary'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  .^ct 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  .\ct. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Ex(. hange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  v\Titten  statements 
with  respect  to  the  proposed  rule 
(hange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  thai  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Section,  450  Fifth  Street  W\.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  the  File  No.  SR-SCCP-2001-10 
and  should  be  submitted  bv  December 
5,2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Dot    01-28486  Filed  11-13-01:  8:45  ami 
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*  The  CAimmission  has  modified  parts  of  these 
statements. 

5  15  U.S.C.  78s(b)(3)(A)(ii). 
''17CFR240  19b4(f1(2) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Nine  Current  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACT)0N:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  .Act  !44  U.S.C. 
3501  et  seq.).  the  FAA  invites  public 
comment  on  nine  currently  approved 
public  information  collections  which 
will  be  submitted  to  (1MB  for  renewal 
DATES:  Comments  must  be  received  on 
or  before  lanuary  14.  2002. 
ADDRESSES:  (Comments  may  be  mailed 
or  delivered  to  the  F.AA  at  the  following 


■17CFR200.3a-3(a)(12). 


address:  Ms.  ludy  Street,  Room  613, 
Federal  Aviation  Administration. 
Standards  and  Information  Division. 
APF-100,  800  Independence  Ave,.  SW,. 
Washington.  DC  20591 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judv  Street  at  the  above  address  or  on 
(2021  2h~-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  F.AA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality .  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0024.  Dealer's  Aircraft 
Registration  Certificate  Application  An 
individual  or  company  engaged  in 
manufacturing,  distributing,  or  selling 
aircraft  who  wants  to  fly  those  aircraft 
with  a  dealer's  certificate  must  fill  out 
an  application  to  provide  a  basis  for  the 
issuance  of  such  certificates.  A 
conveyance  examiner  with  the  F.AA 
Aircraft  Registry  reviews  the  application 
to  ensure  that  it  is  completely  and 
properly  filled  out.  The  current 
estimated  annual  reporting  burden  is 
2,187  hours 

2   2120-0042,  Aircraft  Registration. 
The  information  requested  is  used  by 
the  FAA  to  register  an  aircraft  or  hold 
an  aircraft  in  trust.  The  information 
required  to  register  and  prove 
ownership  of  an  aircraft  is  required  by 
anv  person  wishing  to  register  an 
aircraft  The  current  annual  reporting 
burden  is  67,153  hours. 

3.  2120-0063.  Certification  of 
Airports.  To  operate  certain  air  carriers. 
a  person  must  obtain  and  maintain  an 
.■\irport  Operating  Certificate.  The 
application  initiates  the  certification 
process,  including  airport  inspection 
and  documentation  of  safe  airport 
operations  and  equipment.  The 
certification  remains  valid  if  safety 
standards  are  maintained  as  verified  by 
!nspec:tions.  records,  and  reports.  The 
current  estimated  annual  reporting 
burden  is  174,151  hours. 

4   2120-0514.  War  Risk  Insurance 
The  FA.A  requires  the  information 
submitted  bv  applicants  for  Chapter  443 
insurance  to  determine  the 
reasonableness  of  the  terms  and 
conditions  on  which  commercial 
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insurance  is  axMilablc.  assess  the  risks 
for  which  insurance  coverage  is  being 
sought,  and  determine  what  risks  of 
aircraft  operators  are  customarily 
covered  by  insurance  The  requested 
information  is  inchided  in  air  carriers' 
applications  for  insurance  when 
insurance  is  not  available  from  private 
sources.  The  current  estimated  annual 
reporting  burden  is  68  hours. 

5.  2120-0570.  Simulator  Rule/14  CFR 
Part  142.  Certified  Training  Centers.  To 
determine  regulatory  compliance,  there 
is  a  need  for  airmen  to  maintain  records 
of  certain  training  and  recentness  of 
experience:  there  is  a  need  for  training 
centers  to  maintain  records  of  students 
trained,  employee  qualification  and 
training,  and  training  program 
approvals.  Information  is  used  to 
determine  compliance  with  airmen 
certification  and  testing  standards  to 
ensure  safety.  The  current  estimated 
annual  reporting  burden  is  6,000  hours. 

fi  2120-0595.  Ferlerol  Acquisition 
.■\(iministration  Acquisition 
Management  System  IFAAAMSj.  The 
collection  of  information  requirements 
arise  from  various  sections  of  FAAAMS. 
Pursuant  to  section  .348  of  Public  Law 
104-50.  this  information  is  required  to 
carry  out  the  provisions  of  the  newly 
reformed  F.'V,^  acquisition  process. 
Information  is  used  to  acquire,  award, 
and  administer  contracts.  The  current 
estimated  annual  reporting  burden  is 
170,073  hours. 

7.  2120-0641.  P(}rachute  Accident 
Reporting.  14  CFR  part  105  prescribes 
the  packing  of  main  and  auxiliary 
parachutes  used  for  sport  jumping.  This 
information  is  used  bv  the  F.'\.-\  for 
recommendations  for  equipment 
changes,  operating  procedures,  or 
training  to  aid  aviation  safetv  inspectors 
in  ac(  ident  prevention  and  sur\'eillance. 
The  F.-\A  IS  better  able  to  monitor  trends 
that  lead  to  accidents/incidents  and 
provide  the  nei  essarv  guidance  to  avert 
such  tragedies  The  current  estimated 
annual  reporting  burden  is  44  hours. 

8.  2120-0642.  SPRM  ■Security  of 
Checked  Baggage  nn  Flights  Within  the 
I  'nited  States"  In  ac(:ordanc:e  federal 
regulations  governing  the  securitv  of 
part  108  air  carrier  operations  and  the 
recommendation  of  the  Department  of 
Justice,  air  carriers  provide  information 
regarding  procedures  to  be  used  in 
carrying  out  their  responsibilities  under 
the  law  to  protect  persons  and  property 
'in  an  air(  raft  npfratint;  in  air 
transportation,  intrastate  air 
transportation,  and  flights  to  and  from 
the  I'nited  States  against  acts  of 

I  nmmal  \  lolence  and  aircraft  safety. 
The  current  estimated  annual  reporting 
burden  is  5.045  hours 


9.  2120-0643.  Commercial  Space 
Transportation  Reusable  Launch 
Vehicle  Reentry  Licensing  Regulations. 
The  required  information,  that  is,  data 
required  for  performing  a  safety  review, 
is  used  to  determine  whether  applicants 
satisfy'  requirements  for  obtaining  a 
launch  license  to  protect  the  public 
from  risks  associated  with  reentry 
operations  from  a  site  not  operated  by 
or  situated  on  a  Federal  launch  range. 
The  respondents  are  those  applying  for 
a  launch  site  license.  The  current 
estimatad  annual  reporting  burden  is 
4,384  hours. 

Issued  |n  Washington,  DC.  on  November  6. 
2001 

Steve  Hopkins, 

Manager^  Standards  and  Information 
Division.  APF-1 00. 

IFR  Doc.  01-28499  Filed  11-13-01;  8:45  am] 
BILLING  CODE  4910-13-M 

\ 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements,  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments.    • 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
fonvarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  20.  2001.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  De(  ember  14   2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferris,  Maritime 
Administration,  MAR  560,  400  Seventh 
Street  Southwest.  Washington,  DC 
20590.  Telephone:  202-366-2324.  FAX: 
202-366-7901. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Subsidy  Voucher-Operating 
Differential  Subsidy  (Bulk  &  Liner  Cargo 
Vessels). 

OMB  Control  Number:  2133-0024. 

Type  of  Request:  Extension  of 
currently  approved  collection. 


Affected  Public:  Operators  of  Bulk 
and  Liner  Vessels. 

Form  Isl:  MA  790.  SF-1034  and 
Supporting  Schedules. 

Abstract:  The  Merchant  Marine  Act, 
1936.  authorizes  the  Secretary  of 
Transportation  to  provide  financial  aid 
in  the  operation  of  contract  vessels  for 
bulk  or  liner  cargo  carrying  services  that 
help  promote,  develop,  expand  and 
maintain  the  foreign  commerce  of  the 
United  States.  Vessel  owners  must 
submit  documentation  requesting  the 
finani  iai  assistance  to  the  Maritime 
.Administration  (MARAD). 

Annual  Estimated  Burden  Hours:  16 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street.  NVV.. 
Washington,  DC  20503,  Attention 
NL\R.AD  Desk  Officer, 

Comments  are  Invited  On:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  wavs  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC  on  November  7, 
2001. 

loel  C.  Richard, 

SerrHary.  Maritime  .administration.     . 

IFR  Doc  01-2851,5  Filed  11-1.3-01;  8;45  ami 

BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number;  MARAD-2001 -10976] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Freelance. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
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to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  reque.st  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  US-fiag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  VL\RAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-fiag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
December  14,  2001. 
ADDRESSES:  Comments  should  refer  to 
docket  number  .\L-\R.\D-2001 -10976. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation,  400  7th 
St  .  S\V  .  Washington.  DC  20590-0001 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m,,  E.T..  Monday  through 
Friday,  except  federal  holidays  .\n 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dm<  dot  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-832  Room  7201. 
400  Seventh  Street.  S.W..  Washington. 
DC  20590   Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  lones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended   By  this 
notice,  MAR.-\D  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  wai\er  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MAR,^D  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 


criteria  given  in  §  388.4  of  MARAD  S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S- 
build  Requirement 

(1)  Name  of  vessel  and  OHnerfor 
which  waiver  is  requested  .Name  of 
vessel;  Freelance.  Owner:  Darrell  and 
Jennifer  Brand. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant; 
Freelance  is  a  39  foot  Kadev-Krogen 
Trawler,  Beam  14'2",  LOA  "38'11'',  LWL 
36prime:8";,  Draft  4'3'',  Displacement 
Weight  135,000  *   *   *  Approx.  25  net 
tons. 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant; 

"The  intended  use  for  the  vessel  will 

be  coastal  cruising  in  Florida,  primarily 
in  the  Atlantic  and  Gulf  Waters  of  the 
Florida  Keys  from  Miami  to  the  Dry 
Tortugas  National  Park." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  July  1998.  Place  of 
construction:  Kaohsiung,  Taiwan. 

(5)  A  statement  on  thp  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "I  feel  this  waiver  will 
not  have  any  impact  on  other 
commercial  passenger  vessel  operators. 

I  only  know  of  one  operator  in  So. 
Florida  with  captained  custom  cruises 
and  his  vessel  is  much  larger.  There  are 
many  exclusive  commercial  fishing  and 
dive  charter  boats  in  the  area  and 
lermifer  and  I  will  not  even  attempt  to 
duplicate  the  magnitude  of  their 
services.  "The  other  reason  that  we  will 
not  have  a  major  impact  on  existing 
operators  is  that  we  will  limit  ourselves 
to  the  occasional  charter.  We  both  have 
other  jobs  *   *   *." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  VS.  shipyards. 
According  to  the  applicant:  "US 
Shipyards  will  not  have  any  impact  by 
Freelance  operating  in  the  custom  cruise 
business.  This  boat  was  previolisly  built 
over  three  years  ago  for  another 
recreational  boater  and  will  continue  to 
be  used  for  recreational  purposes  the 
majority  of  the  time." 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  7.  2001. 
)oel  C.  Richard. 
Secretary.  Maritime  Administration. 

(FR  nn(    ni-28514  Filed  11-13-01;  8:45  ami 

BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-10944:  Notice  1] 

Advanced  Bus  Industries.  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Advanced  Bus  Industries,  LLC,  (ABI) 
of  Mar>'sville.  Ohio,  has  determined  that 
approximately  68  Mauck  Special 
Vehicle  (MSV)  vehicles  with  tag  axles, 
manufactured  between  May  31.  1995 
and  February  2,  2000,  do  not  meet  the 
requirements  of  paragraph  S5.1  of 
Federal  Motor  Vehicle  Safetv  Standard 
(FMVSS)  No.  105.  "Hydraulic  and 
Electric  Brake  Svstems."  Pursuant  to  49 
U.S.C.  30118(d)  and  30120(h).  ABI  has 
petitioned  for  a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  "Defect  and  Noncompliance 
Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

.\E\  is  the  original  equipment 
manufacturer  of  the  MSV  vehicle.  ABI 
manufactures  the  MSV  vehicle  as  a 
complete  bus,  which  is  then  purchased 
by  city  transit  organizations,  or  as  a 
shell,  which  is  purchased  by  up-fitters 
that  customize  and  sell  it  to  a  first 
purchaser. 

The  four-wheel  independent 
suspension  of  the  MSV  vehicle  is 
augmented  by  a  tag  axle  with  small 
wheels.  The  tag  axle  is  manufactured  by 
Dexter,  has  a  maximum  support 
capacity  of  3,500  pounds,  and  is 
installed  by  ABI  behind  the  MSV's  two 
rear  wheels.  A  supporting  force  of  1.5Q0 
pounds  is  provided  by  the  tag  axle  via 
the  air  pressure  inside  the  two  rubber 
air  springs  installed  between  the  tag 
axle  and  the  MSV  chassis. 

Vehicle  braking  is  provided  by  the 
hydraulic,  caliper-disc  service  brakes  on 
the  four  main  wheels.  The  two  small 
wheels  of  the  tag  axle  are  not  fitted  with 
brakes.  The  lack  of  brakes  on  the  two 
small  wheels  of  the  tag  axle  does  not 
satisf)'  FMVSS  105.  which  states  that  a 
vehicle  must  have  ser\'ice  brakes  at  all 
wheels. 

.\B\  argued  that  the  noncompliance  js 
inconsequential  to  motor  vehicle  safety 
because  these  vehicles  exceed  the 
current  FMVSS  No.  105  braking 
performance  requirements  To  support 
this  claim  ABI  submitted,  along  with  its 
petition  for  inconsequential  non- 
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compliance,  a  test  report  compiled  in 
August  1919  Tho  test  fa(ilit\ .  Radlinski 
&  Associates,  tested  the  MSV  to  the 
procedures  specified  in  FMVSS  No.  105 
and  a  complete  Certification  Test  Report 
was  generated.  The  FMVSS  No.  105 
Certification  Test  Rt^port  indicates  that 
the  SMV  exceeded  all  FMVSS  No.  105 
performance  requirements. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation. 
Docket  Management.  Room  PL-401.  400 
Seventh  Street.  SVV..  Washington.  DC 
20590.  It  is  requested  that  two  copies  be 
submitted 

All  (  omments  received  before  the 
close  of  blisiness  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
duthontv  indicated  below. 

Comment  closing  date:  December  14, 
2001 

(49  U.S.C.  301 18.  ,301 120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  November  7,  2001. 
Noble  \.  Bowie, 

Acting  Associate  Administrator  for  Safety 
Peiiormanrr  Standards. 

IFR  Do.    01-JH4'):i  Filed  11-1.3-01;  8:45  am) 

BILLING  CODE  4910-S»-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20986] 

Greyhound  Lines,  Inc. — Corporate 
Family  Transaction  Exemption-Merger 
of  Continental  Panhandle  Lines,  Inc., 
Into  Texas.  New  Mexico  &  Oklahoma 
Coaches,  Inc. 

Crevhound  Lines,  Inc.  (Grevhound),' 
a  motor  passenger  carrier,  has  filed  a 
verified  notice  of  exemption  under  the 
Board's  class  exemption  procedure  at  49 
CFR  1182.9.-  The  exempt  transaction 


The  Hoanl  pri'viously  approvpd  Ihn  niciTEjer  of 
(frpyhound  into  Laidlaw  Transit  Acquisition  Clorp.. 
a  wholly  owned  subsidiary  of  Laidlaw  Inc. 
(Laidlawl.  a  noncarriHr.  under  49  U.S.C.  14303 
Greyhound  is  now  a  subsidiar\'  of  Laidlaw 
Transportation.  Inc  .  a  noncarrier  conlrnlled  by 
Laidlaw .  Sfr  Ixiidhw  Ini    and  Ixiidlaw  Transit 
Acquisition  Corp  -MpryfrC.rPvhnund  Unrs.  Inc., 
STB  Docliel  No.  M(:-F-20«Mn  (.STB  served  Dec.  17. 
1998.  Aug.  IB  and  De<:.  fi.  2000). 

•The  Board  exempted  intra-corporate  familv 
transactions  of  motor  carriers  of  passengers  that  do 


involves  the  merger  of  Continental 
Panhandle  Lines,  Inc.  (Panhandle),  into 
Texas.  New  Mexico  &  Oklahoma 
Coaches,  Inc.  (TNM&O).  with  TNM&O 
as  the  surviving  entity. ' 

The  transaction  was  expected  to  be 
consummated  on  October  31.  2001. 

The  transaction  is  intended  to 
simplif\'  Greyhound's  corporate 
structure  to  eliminate  overlapping 
management  functions  and  reduce 
duplicating  overhead  and  fixed  costs. 
The  transaction  will  permit  the 
integration  of  the  operations  of 
Panhandle  and  TNM&O.  particularly 
their  special  and  charter  operations, 
which  are  a  significant  part  of  the 
services  rendered  by  both  companies.  It 
will  also  allow  for  integration  of 
Panhandle's  and  TNM&O's  schedules, 
resulting  in  increased  travel  options  and 
more  dependable  bus  service  for 
passengers.  In  addition,  the  transaction 
will  improve  the  utilization  of  facilities, 
equipment  and  drivers  and  enhance  the 
seamless  interlining  of  passengers. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1182.9. 
Greyhound  states  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family.  Greyhound  also  states 
that,  because  it  directly  or  indirectly 
holds  all  of  the  stock  of  Panhandle  and 
TNM&O.  no  contract  or  agreement  will 
be  entered  into,  except  for  the  corporate 
documentation  and  filings  required  to 
effect  the  merger.  Greyhound  further 
states  that  there  will  be  no  significant 
effect  upon  employees  because  almost 
all  of  them  will  be  retained. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  Board  shall 
summarily  revoke  the  exemption  and 
require  divestiture.  Petitions  to  revoke 
the  exemption  under  49  U.S.C.  13541(d) 
mav  be  filed  at  anv  time.  See  49  CFR 
1182.9(g). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Docket  No. 
MC-F-20986,  must  be  filed  with  the 


not  result  In  significant  operational  changes, 
adverse  changes  in  service  levels,  or  a  change  in  the 
compeliti\<f  ttalance  with  carriers  outside  the 
corporate  ^mily  in  Class  Exfmplion  for  Motor 
PassengfrllntmCorporatr  Family  Transactions. 
STB  Finai^e  l^:l(.et  No.  336H5  (STB  served  Feb.  18, 

2000).      : 

'Greyh<|\ind  (MC-1515)  directly  controls 
Fanhandlq  (MC-8742).  a  regional  motor  pa.ssenger 
carrier  opdrating  in  Kansas.  Oklahoma,  and  Texas, 
and  through  its  wholly  owned  noncarrier 
subsidiary,  GLI  Holding  Company,  indirectly 
controls  tfJM&O  (MC-f51120).  a  regional  motor 
passenger  tarrier  operating  in  Oilorado.  Kansas. 
New  Mexifo.  Oklahoma,  and  Texas. 


Surface  Transportation  Board.  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street.  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  1920  N  Street.  NW.  (8th  Floor). 
Washington.  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"w'H'w. stb.ciot.gov." 

Decided;  November  2.  2001. 

By  the  Board.  David  M.  Konschnik, 
Dirertor.  Offit  e  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

IFR  D'K    01-2B08'i  Filed  11-13-01:  8:45  am] 

BILUNG  CODE  4gi5-0O-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34105] 

Conecuh  Valley  Railroad  Co.,  Inc.— 
Acquisition  and  Operation 
Exemption — Southern  Alabama 
Railroad  Co.,  Inc. 

Conecuh  Valley  Railroad  Co..  Inc. 
(CV),  a  noncarrier.  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  from  Southern 
Alabama  Railroad  Company.  Inc..  its 
rights  and  interests  in.  and  to  operate, 
an  approximately  15.04-mile  rail  line 
from  approximately  milepost  374.96,  at 
or  near  'Troy.  AL.  to  the  end  of  the  line 
at  approximately  milepost  390.00.  at  or 
near  Goshen.  AL.''  CV  certifies  that  its 
projected  annual  revenues  will  not 
exceed  those  that  would  qualify  if  as  a 
Class  III  rail  carrier  and  that  its  annual 
revenues  are  not  projected  to  exceed  S5 
million. 

The  transaction  was  expected  to  be 
consummated  on  or  after  October  22, 
2001 .  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34106.  Gulf  &  Ohio 
Railways  Holding  Co..  Inc.  H  Peter 
Claussen  and  Linda  C.  Claussen- 
Continuance  in  Control  Exemption- 
Conecuh  Valley  Railroad  Co  .  Inc.. 
wherein  Gulf  &  Ohio  Railwavs  Holding 
Co..  Inc.  (G&O).  H.  Peter  Claussen  and 
Linda  C.  Claussen  (the  Claussens)  have 
filed  a  notice  of  exemption  to  continue 
in  control  of  CV  upon  its  becoming  a 
Class  III  rail  carrier.- 


'  By  letter  filed  0<;tober  30,  2001 .  Anderson  s 
Peanuts,  a  shipper  on  the  line,  has  expressed 
concern  due  to  advice  attributed  to  representatives 
of  CV  that  CV  would  no  longer  provide  rail  service 
to  the  shipper's  Goshen  plant. 

-C7V  will  be  wholly  owned  by  (i&O.  which 
controls  seven  other  Class  III  carriers.  Ci&O.  in  turn. 
is  wholly  owned  by  the  (Claussens.  The  Claussens 
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If  the  notice  contain  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34105.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary  Case  Control  Unit.  1925 
K  Street.  NW. .Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinrvb.  Weiner  Brodskv 
Sidman  KiderPC.  1300  19th  Street. 
NW..  Fifth  Floor.  Washington.  DC 
20036-1609. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
•Winv. STB.DOT.GOV 

Decided:  November  7,  2001. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc  01-28501  Filed  11-13-01;  8:45  am] 

BILLING  CODE  491S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34106] 

Gulf  &  Ohio  Railways  Holding  Co..  Inc., 
H.  Peter  Claussen  and  Linda  C. 
Claussen-Continuance  in  Control 
Exemption-Conecuh  Valley  Railroad 
Co.,  Inc. 

Gulf  &  Ohio  Railways  Holding  Co.. 
Inc.  (G&O).  a  noncarrier.  and  H.  Peter 
and  Linda  C.  Claussen  (the  Claussens). 
have  filed  a  notice  of  exemption  to 
continue  in  control  of  Conecuh  Valley 
Railroad  Co.,  Inc.  (C\').  upon  CV's 
becoming  a  Class  III  railroad. 

This  transaction  was  scheduled  to  be 
consummated  on  or  after  October  22. 
2001.  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

The  transaction  is  related  to  STB 
Finance  Docket  No.  34105.  Conecuh 
Valley  Railroad  Co..  Inc. -Acquisition 
and  Operation  Exemption-Southern 
Alabama  Railroad  Company.  Inc.. 
w'herein  CV  seeks  to  acquire  from 
Southern  Alabama  Railroad  Company 
Inc..  and  operate  approximately  15.04 
miles  of  rail  line. 

At  the  time  it  filed  this  notice.  G&O 
owned  and  controlled  the  following 
other  Class  111  rail  carriers:  Knoxville  & 


also  own  and  control  another  Class  III  railroad,  H&S 
Railroad.  Inc  ,  which  operates  in  Southeast 

Alabama 


Holston  River  Railroad  Co.,  Inc..  which 
operates  in  East  Tennessee;  Laurinburg 
&  Southern  Railroad  Co.,  Inc  .  which 
operates  in  North  Carolina;  Lexington  & 
Ohio  Railroad  Co.,  Inc..  which  operates 
in  North  Central  Kentucky;  Piedmont  & 
Atlantic  Railroad.  Inc..  which  operates 
in  Northwestern  North  Carolina  under 
the  trade  name  of  Yadkin  Valley 
Railroad;  Rocky  Mount  &  Western 
Railroad  Co..  Inc..  which  operates  in 
Central  North  Carolina;  Wiregrass 
Central  Railroad  Company.  Inc.,  which 
operates  in  Southeast  .-Mabama;  and 
Three  Notch  Railroad  Co.  Inc..  which 
operates  in  .Mabama  The  Claussens. 
who  wholly  own  G&O.  also  own  and 
control  H&S  Railroad,  Inc..  which 
operates  in  Southeast  Alabama 

G&O  and  the  Claussens  state  that  CV 
will  not  connect  with  any  of  the 
affiliates,  nor  is  this  transaction  part  of 
a  series  of  anticipated  transactions  that 
would  connect  CV  with  any  of  the 
affiliates  and  the  transaction  does  not 
involve  a  Qlass  1  carrier  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C, 
11323.  See  49  CFR  1180  2(d){2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutor\' 
obligation  to  protect  the  interests  of  its 
employees  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  111  rail 
carriers.  Because  this  transaction 
involves  Class  Hi  rail  carriers  only,  the 
Board,  under  the  statue,  may  not  impose 
labor  protective  conditions  for  this 
transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  ten  copies  of  all 
pleadings  referring  to  STB  Finance 
Docket  No.  34106.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  I'nit   1925 
K  Street,  NW,  Washington.  DC  2  0423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinn.'b.  Weiner  Brodsky 
Sidman  Kider  PC.  1300  19th  Street, 
NW..  5th  Floor.  Washington,  DC  20036- 
1609. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
■•  WWW. STB. DOT  GOV 

Decided:  November  7.  2001. 


By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings, 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  01-28500  Filed  11-13-01;  8:45  am] 

WLLIWG  COO«  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review: 
Comment  Request 

November  b.  2UU1 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasure  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasur\  Department 
Clearance  Officer,  Department  of  the 
Treasur\-,  Room  2110,  142.5  New  York 
Avenue.  NW  .  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  December  14.  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Sumber:  1545-0633. 

\otice  S'umber:  IRS  Notices  437,  437- 
A.  437-A(l).438and466. 

Type  of  Review:  Extension. 

Title:  Notice  of  Intention  to  Disclose. 

Description:  Notice  is  required  by  26 
use  6110(f).  A  reply  is  necessary  if  the 
recipient  disagrees  with  the  Ser%'ice's 
proposed  deletions.  The  Service  uses 
the  reply  to  consider  the  propriety  of 
making  additional  deletions  to  the 
public  inspection  version  of  written 
determinations  or  related  background 
file  documents. 

Respondents:  Individuals  or 
households  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms.  State, 
Local  or  Tribal  Government 

Estimated  S'umber  of  Respondents: 
5.250 

Estimated  Burden  Hours  Per 
Respondent  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.625  hours 

Clearance  Officer:  George  Freeland. 
Internal  Revenue  Ser\ice.  Room  5575, 
mi  Constitution  Avenue.  NW., 
Washington.  DC  20224. 

OMB  Reviewer  .Alexander  T. 
Hunt(202)  395-"860.  Office  of 
Management  and  Budget.  Room  10202, 
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New  Executive  Office  Building, 
Washington.  DC  20503. 

Mary  A.  Able, 

Di'partmi'nlal  Reports  Management  Officer 

|FR  Dor.  01-28,51.3  Filed  1 1-1  H-fll;  8:4,5  ami 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee:  Renewal  of 
Charter 

agency:  internal  Revenue  Service  (IRS). 

'I'i'M-.iiry. 
action:  Notice. 


summary:  The  Charter  for  the 
information  Reporting  Program 
Advisory  Ciommittee  will  renew  for  a 
two-vear  period  heginning  November  5. 
2nni' 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lor-:)/  1  \\  li.!^   \,itii)ndl  Public  Liaison, 
2n2-<:_J -*.44ii    n-t  a  tnll-froe  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
herebv  given  pursuant  to  section 
10(a)('2)  of  the  Federal  Advisorv 
Committee  Act,  5  U.S.C.  App.  (1988). 
and  with  the  approval  of  the  Secretar\' 
of  the  Treasury  to  announce  the  renewal 
of  the  Information  Reporting  Program 
.^dviso^v  Committee  (IRPAC).  The 
(iriniary  purpose  of  the  Advisor\'       ^ 
(  ommittpf  is  to  provide  an  organized 
tnrum  for  senior  Internal  Revenue 
Service  executives  and  representatives 
of  the  public  to  consider  relevant 
information  reporting  issues.  As  such, 
the  IRPAC  (i)  Conveys  the  public's 
pen  eption  of  IR.S  activities:  (li)  advises 
with  respect  to  specific  information 
r-'pnrting  administration  issues;  (iii) 
prov  airs  (  nnstructive  observations 
rft;arding  current  or  [)roposed  IRS 
policies,  programs,  and  procedures:  and 
(iv)  proposes  significant  improvements 
in  iiifnrmalion  rt'portiny  operations. 
Bc(  ause  t'ach  Ojit-rating  Division  relies 
i>n  the  Information  Reporting  Program 
the  IR.S  must  fusuri-  application  of  a 
coordinated  approach  when  addressing 
information  reporting  issuos.  Therefore, 
a(:li.nowl('dging  th«'  critical  role  of 
informatifin  reporting,  emphasizing  its 
I  ommitmcnt  to  the  information 
Rf[)orting  Program,  and  as  a  measure  of 
thi'  1RP.-\C''>  importance,  a  centralized 
1  oordinating  mechanism,  thi- 
Information  Reporting  Program  Policy 
(ioun(  il  (IRP  Pt)li(  V  Council)  was 
estahlishfd  to  formulate  and  coordinate 
stratpgic  and  crosscutting  information 
reporting  issues.  A  counterpart  to  the 
IRP.^C^  lonsisting  of  IRS  extH:utives  from 
ea(  h  Operating  Division,  the  IRP  Policy 


Council  facilitates  cross-divisional 
consistency  in  information  reporting 
and  provides  strategic  leadership  for  the 
Service-wide  direction  of  the 
Information  Reporting  Program.  In 
addition,  the  IRP  Policy  Council 
considers  and  prioritizes  the 
recommendations  of  the  IRPAC  as  part 
of  the  sti-ategic  planning  process,  and 
meets  rejgularly  with  Committee 
member^  to  identify  and  recommend 
strategic  issues  for  consideration. 

To  accomplish  its  objective  of  close 
alignment  with  the  needs  and  strategic 
goals  of  the  IRS  while  remaining  a 
strong  e^cternal  feedback  mechanism,  it 
is  essential  that  IRPAC  members 
comprisp  a  diverse  group  of  dedicated 
and  tale|ited  professionals  who  bring 
substantial  disparate  experience  and 
backgrounds  to  bear  on  Committee 
activities.  Membership  is  balanced  to 
include,  representation  from  the 
taxpayiilg  public,  the  tax  professional 
community,  small  and  large  businesses, 
state  tajc administration,  and  the  payroll 
commuaity. 

Dated:  Nov»!mber  ,5,  2001. 
Nancy  aJ  Thoma, 

Designatid  Fi'derai  Official.  Acting  Director. 

XationalPublic  Liaison. 

IFR  [)o(    01-28.537  Filed  1 1-13-01;  8:45  am! 

BILLING  CODE  4«3&-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Internal  Revenue  Service  Advisory 
Council;  Renewal  of  Charter 

agency:  Internal  Revenue  Service  (IRS), 
1  i>',isury. 
action:  Notice. 

SUMMARY:  The  Charter  for  the  Internal 
Kevt>nue  Senice  Advisory  Council  will 
rent'w  for  a  two-year  period  beginning 
.Novemb»>r  5.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
LorPHza  VN'iliis;  .\atinnal  !^lblK  Liaison. 
2()2-fi2i-h44()  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)('2)  of  the  Federal  Advisorv 
Committee  Act.  5  U.S.C.  App.  (1988). 
and  with  the  approval  of  the  Secretary 
of  the  Treasury  to  announce  the  renewal 
of  the  Internal  Revenue  Ser\'ice 
Advisor)'  Council  (IRSAC).  The  primary 
purpose  of  the  Advisory  Council  is  to 
provide  an  organized  public  forum  for 
senior  Internal  Revenue  Service 
executives  and  representatives  of  the 
public  to  discuss  relevant  tax 
administration  issues.  As  an  advisorv 
body  designed  to  focus  on  broad  policv 
matters,  the  IRSAC  reviews  existing  tax 


policy  and/or  makes  recommendations 
witJi  respect  to  emerging  tax 
administration  issues.  As  such,  the 
IRSAC  suggests  operational 
improvements,  offers  constructive 
observations  regarding  current  or 
proposed  IRS  [policies,  programs,  and 
procedures,  and  advises  the 
Commissioner  with  respect  to  issues 
having  substantive  effect  on  federal  tax 
administration.  Conveying  the  public's 
perception  of  IRS  activities  to  the 
Commissioner,  the  IRSAC  is  comprised 
of  individuals  who  bring  substantial, 
disparate  experience  and  diverse 
backgrounds  to  bear  on  the  IRSAC's 
activities.  Membership  is  balanced  to 
include  representation  from  the 
taxpaying  public,  the  tax  professional 
community,  small  and  large  businesses, 
state  tax  administration,  and  the  payroll 
community. 

Dated:  Novembei  .5.  2001. 

Nancy  A,  Thoma, 

Designated  Federal  Official.  Acting  Director. 
Xutional  Public  Liaison. 

IFRDo(  .  01-285:iH  Filpd  11-1.3-01;  8:45  am] 

BILLING  CODE  4«.''0-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  New  York  Metro 
Citizen  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasur\'. 

ACTION:  Notice. 

SUMMARY:  .^n  open  meeting  of  the  New 
York  Metro  Citizen  .Advocacv  Panel  will 
be  held  in  Brookl\n.  New  '^'ork 
DATES:  The  meeting  will  be  held 
Thursday  December  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-88H-912-1227  or  718- 
488-3.555 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereb\-  given  pursuant  tn  section 
10(a)(2)' of  the  Federal  Advisorv 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  he  held 
Thursday  December  ft.  2001.  B  p  m.  to 
9:20  p.m.  at  the  Internal  Revenue 
Service.  625  Fulton  Street.  Brooklvn. 
NY  11201. 

For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain,  Mrs.  Cain  can  be  reached 
at  1-888-912-1227  or  718-488-3555. 
The  public  is  invited  to  make  oral 
comments  from  9  p.m  to  9:20  p.m.  on 
Thursday  December  6.  2001 

Individual  comments  will  be  limited 
to  5  minutes.  If  vou  would  like  to  have 
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the  CAP  consider  a  written  statement. 
please  call  1-888-912-1227  or  718- 
488-3555.  or  writeEileen  Cain,  CAP 
Office.  P.O.  Box  R.  Brooklyn.  NY. 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  November  7,  2001. 
|ohn  Mannion. 

Director.  Program  Planning  B-  Quality. 
[FR  Doc.  01-28538  Filed  11-13-01;  8:45  am] 

BILLING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

AGENCY:  internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  Midwest 
Citizen  Advocacy  Panel  will  be  held  in 
Clive.  Iowa. 

DATES:  The  meeting  will  be  held 
Thursday.  December  6,  2001.  and 

Fridav.  Decembpr  7.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  McQuin  at  1-888-912-1227,  or 
414-297-1604 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  section 
10(a)('2)  of  the  Federal  Advisorv 
Committee  Act.  5  U  S  C  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday.  December  6.  2001 .  from  9 
a.m.  to  4  p.m  and  Fridav.  December  7. 
2001 .  from  8  a.m.  to  Noon  at  the 
Country  Inn  &  Suites.  1350  N.W    118th 
Street,  Clive.  Iowa.  The  Citizen 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  >er\ice  at  the 
Internal  Revenue  Ser\ice,  Public 
comments  will  be  welcome  during  the 
meeting,  or  vou  can  submit  written 
comments  to  the  panel  b\  faxing  to 
(414)  297-1623.  or  bv  mail  to  Citizen 
Advocacv  Panel.  Mai!  Stop  1006 
MIL. 3 10  West  Wisconsin  Avenue, 
Milwaukee.  Wl  53203-2221. 

The  .Agenda  will  include  the 
following:  Reports  bv  the  CAP  sub- 
groups, presentation  of  taxpayer  issues 
bv  individual  members,  and  discussion 
of  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 


Dated:  November  2.  2001. 
Cathy  VanHom. 

Director.  CAP.  Communication  and  Liaison. 
IFR  Doc.  01-28539  Filed  11-13-01;  8:45  am) 

BILLING  CODE  483&-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Thrift  Supervision 

(GTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 

DATES:  Submit  written  comments  on  or 
before  December  14.  2001. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  bv  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Alexander 
Hunt.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  10202. 
New  Executive  Office  Building, 
Washington.  DC  20503.  or  e-mail  to 
ahunt@omb.eop.gov:  and  Information 
Collection  Comments.  Chief  Counsel's 
Office.  Office  of  Thrift  .Supervision. 
1700  G  Street.  N\\'  .  Washington,  DC 
20552,  fax  to  (202)  906-6518.  or  e-mail 
to 

infocollection.commpnts@ots.treQs.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
w'w-wot  St  reas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room.  1  700  G  Street.  NW..  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922.  send  an  e-mail  to 
publicinfiMots  treas.gov.  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  rop\  nf  the  submission  to  OMB. 
contact  Sally  W  Watts  at 
sally  \votts@ots.treas. gov.  (202)  906- 
7380,  or  facsimile  number  (202)  906- 
6518,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office.  Office 
of  Thrift  Supen'ision,  1700  G  Street. 
NW    Washington.  DC  20552 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 


collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Merger 
Applications. 

OMB  Number:  1550-0016. 

Form  \umber:  Interagency  Bank 
Merger  Application. 

Regulation  requirement:  12  CFR 
563.22(a),  12  CFR  546.  and  12  CFR 
552.13. 

Description:  The  Bank  Merger  Act  and 
the  OTS  merger  regulations  require  a 
savings  association  that  proposes  to 
combine  with  either  another  savings 
association  or  insured  depository 
institution  to  obtain  written  approval 
from  the  OTS. 

Type  of  Review:  Renewal . 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
16. 

Estimated  Frequency  of  Response: 
Annually. 

Estimated  Burden  Hours  per 
Response:  31  hours. 

Estimated  Total  Burden:  496  hours. 

Clearance  Officer:  Sallv  W.  Watts, 
(202)  906-7380,  Office  of  Thrift 
Super\'ision,  17D0G  Street,  NW., 
Washington.  DC  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  Novemtxr  6.  2001. 

Deborah  Dakin, 

Deputy  Chief  Counsel.  Regulations  and 
Legislation  Division. 

IFR  Doc  01-28432  Filed  11-13-01:  8:45  ami 

BILUNG  CODE  6720-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No,  290&-0095] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  \  eterans  Benefits 
•Administration,  Department  of 'Veterans 
.Affairs. 
ACTION:  Notice. 

SUMMARY;  The  Veterans  Benefits 
.\dmini-tj-ation  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
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extension  of  a  (  urrenlU  approved 
collf(  tuiii  and  allow  M)  davs  fnr  public 
comment  in  response  to  the  notice.  This 
no(«(  e  sobcits  comments  on  information 
needed  to  determine  net  income  derived 
from  farming. 

DATES:  Written  comments  and 
retommendations  on  the  proposed 
collection  of  information  should  be 
recened  on  or  befort>  [anuary  14.  2002. 
ADDRESSES:  .Submit  written  comments 
on  the  ( ollection  of  information  to 
\an(  \  I  Kessmger.  X'eterans  Benefits 
.Vdministration  (20S,t2).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW  .  Washington.  DC  20420  or  e-mail: 
irmnkf'ssf^vbii  va.gov.  Please  refer  to 
OMB  Control  No.  2900-0095"  in  any 
correspondence 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  I.  Kessinger  at  (202)  273-7079  or 
F.^X  (202)  275-5947 

SUPPLEMENTARY  INFORMATION;  I  nderthe 
PR.^  of  1995  iPublu;  Law  104-13;  44 
r  .SC  .  :^501-,}520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  eac  h 
collection  of  information  they  conduct 
or  sponsor.  This  recquest  for  comment  is 
being  made  pursuant  to  section 
:550H(c)(2)(A)ofthePR.\ 

With  respect  to  the  following 
collecti(jn  of  information.  \'BA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  ha\('  prac:tical  utilitv: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collec:ted;  and  (4) 
wa\s  to  minimize  the  burden  of  the 
c:ollec:tion  of  information  on 
respcmdents,  including  through  the  use 
of  automated  collec:tion  tec:hniques  or 
the  use  of  other  forms  of  information 
tec  hnolog\ 

Tith'  Pension  Claim  Questionnaire  for 
Farm  Inc:ome.  VA  Form  21-41fi5. 

OMB  Control  Xumbtr  2900-0095. 

Tvpf  of  Rt'vww  E.xtension  of  a 
currently  approved  c:ollection. 

Abstract-  A  claimant's  eligibility  for 
\A  pension  benefits  is  determined,  in 
part.  h\  c:ountable  inc:ome   \'A  Form  21- 
4H)5  IS  used  to  develop  the  n(H:essar\' 
income  and  asset  information  p(K:uliar 
•o  farm  operations   The  information  is 
used  by  VA  to  determine  whether  the 
claimant  is  eligible  for  V.-\  benefits.  If 
eligibility  exists,  the  information  is  used 
to  determine  the  proper  rate  of  benefits 

Affntfd  Public:  individuals  or 
households  and  Farms 

Estimatfd  Annual  Burden.  12,500 
hours. 


Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
25.000. 

Dated:  November  2,  2002. 
By  direction  of  the  Secretary 
Genie  Nfc<^ully, 

Managrijwnt  Analyst.  Information 
ManageDwni  Service. 

!FR  Un,  .  (n-2H4,'J<)  Filed  11-13-01;  8:45  am] 

BILLING  CODE  8320-01 -P 


COO 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0394] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
.Vdmmistration  (VBA),  Department  of 
\'eterans  .affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  rc^juired  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposeci  collection  of 
information,  including  eac:h  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  verify'  school 
attendance  of  Restored  Entitlement 
Program  for  Survivors  (REPS)  child 
beneficiaries. 

DATES;  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  14,  2002. 
ADDRESSES:  .Submit  written  comments 
on  th>'  Collection  of  information  to 
Nancy  ).  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NVV..  Washington,  DC  20420  or  e-mail 
irmnkess'dvba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0394"  in  any 
( Drrespondenc  t' 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  ]   Kessiimer  at  f202)  273-7079  or 
FA.X  1202)  275-5947 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public:  Law  104-13:  44 
U  S C  ,  .i501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 


collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  \'BA  invites 
comments  on:  (1 1  Whether  the  proposed 
collection  of  information  is  ntH:essary 
for  the  proper  performanc:e  of  VBA's 
functions,  including  wht^ther  the 
information  will  have  prac;tical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collec:tion  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collec:ted;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  coUeciion  tec;hniques  or 
the  use  of  other  forms  of  informaticm 
technology. 

Title:  Certification  of  School 
Attendance— REPS.  VA  Form  21-8926. 

OMB  Control  S'umbpr:  2900-0394. 

Type  of  Review  :  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-8926. 
Certification  of  School  Attendance — 
REPS  is  used  to  verify  that  an  individual 
who  is  receiving  REPS  benefits  based  on 
schoolchild  status  is  in  fact  enrolled 
fvdl-time  in  an  apprcned  sc:hool  and  is 
otherwise  eligible  for  c:ontinued 
benefits.  The  program  pays  VA  benefits 
to  certain  surviving  spouses  and 
c;hildren  of  veterans  who  died  in  service 
prior  to  August  13.  1981  or  who  died  as 
a  result  of  a  service-connected  disability 
incurred  or  aggravated  prior  to  August 
13.  1981. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden.  300  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Xumber  of  Respondents: 
1.200. 

Dated:  November  2.  2001. 
By  direK:tion  of  the  Secretar\'. 
Barbara  H.  Epps. 

Mi:niii>i*!iifnl  .■\!h!lysl.  Information 
.Mcinagfment  Scrxice. 

[FRUo(    ()l-2H4Bn  Filed  1 1-13-01;  8:45  am] 
BILUMG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0496] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
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ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
[proposed  collection  of  certain 
information  by  the  agency,  L'nder  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  authorize  payment  of 
Veterans  Mortgage  Life  Insurance. 

DATES:  Written  comments  and 
recommendaticms  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  14.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  ).  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
\'eterans  .affairs.  810  X'ermont  ,-\\enue. 
NW..  Washington.  DC  20420  or  e-mail 
irmnkess'O'vba. va.gov.  Please  refer  to 


"OMB  Control  No.  2900-0496"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  I   kessinger  at  .2(i2    2~i-7079or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PR.\  of  ]9M5    Publu   Law  104-13;  44 
U.S.C.  350  1-3520),  Federal  agencies 
must  obtain  appro\  al  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  ofthePR.^ 

With  respect  to  the  following 
collection  of  information.  \'B.\  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  \'B.\'s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3i  wa\s  to  enhance  the 
quality.  utilit\ .  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


the  use  of  other  forms  of  information 
technology. 

Title:  Claim  for  Veterans  Mortgage 
Life  Insurance.  VA  Form  29-0549. 

OMB  Control  Number:  2900-0496. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
mortgage  holder  to  claim  the  proceeds 
of  Veterans  Mortgage  Life  Insurance  and 
to  provide  th'e  information  needed  to 
authorize  payment  of  the  insurance.  The 
information  is  used  by  VA  to  process 
the  mortgage  holder's  claim. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
250. 

Dateti:  November  2.  2001. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst.  Information 
Management  Service. 
VR  I)o(    (n-jH4hl  Filed  11-13-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 26-1 -7477;  FRL-7092-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Houston/Galveston  Nonattainment 
Area;  Ozone 

AGENCY:  Knvinjnnu'ntal  Protection 
Agoncv  (EPA). 
action:  Final  rule. 


SUMMARY:  The  EPA  is  fullv  approving 
tht"  Tt'xas  line-hour  nznnp  attainment 
(it'monstration  State  implementation 
Plan  (SIP)  for  the  Houston/Galveston 
(HCJ)  severe  nonattainment  area  with  an 
attainment  Hate  of  November  \r>.  Jon?. 
.\lso.  hemg  published  in  todavs  Federal 
Register  are  seven  additional  actions, 
.i[)[)rn\ my  various  measures  that 
>upport  the  attainment  demonstration. 
In  this  action,  the  EPA  is  approving 
the  following  related  SIP  elements:  The 
following  local  measures  relied  on  in 
the  attainment  demonstratum:  speed 
limit  reduction,  voluntary  mobile 
emission  programs  (VMEP)  and 
transportation  control  measures  (TCM): 
thi-  Post  1499  Rate  of  Progress  (ROP) 
plans  for  the  time  periods  November  15, 
1999  to  November  15.  2002.  November 
15.  2002  to  November  15.  2005  and 
November  15,  2005  to  November  15, 
2007;  the  Motor  Vehicle  Emissions 
Budget  (MVEB)  contained  in  the 
attainment  demonstration  SIP  and  the 
Post  1999  ROP  plans;  the  15"n  ROP  Plan 
(Conversion  of  conditional  interim 
approval  to  a  full  approval);  certain 
enf(jrceable  c;ommitments  to  adopt 
additional  mea>urt's  ,ind  perform 
additional  analyses;  revisions  to  the 
1990  base  year  inventory;  and  the  HG 
area's  SIP  as  meeting  the  reasonably 
available  control  mea,>ures  (RACM) 
requirement. 

DATES:  This  final  rule  is  effective  on 
I)e(  ember  14.  2001. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
puhlu  inspection  during  normal 
business  hours  at  the  Environmental 
Protection  Agencv.  Region  6.  Air 
Planning  Section  l»iPD-L),  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733:  and, 
the  Texas  Natural  Resource 
Conser\ation  Commission,  Office  of  Air 
Qualitv.  12124  Park  35  Circle,  Austin, 
Texas  7H753. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

R  Donaldson.  Air  Planning  Section 
(BPD-L).  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733.  Telephone  Number 


(214)  665-7242,  E-mail  Address: 
Donaldson.Guy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we,"  "us," 
and  "our"  means  EPA. 

Table  of  Contents 

I.  Final  Action 

A.  Wha(  Elements  of  the  Texas  SIP  Are  We 
Approving? 

B.  What  are  the  Motor  Vehicle  Emissions 
Budgets  being  Approved  in  this  Action? 

C  What  Are  the  Key  SIP  Submissions 
Being;  Approved  in  this  Action? 

D.  What  Previous  Action  has  EPA  Talcen? 

E.  WhatjChanges  Have  Been  Made  in 
Response  to  Comment  on  the  EPA  and 
TNRCX:  Parallel  Proposals? 

II.  What  S)P  Elements  Did  We  Need  to  Take 

Final  jAction  on  Before  We  Could 
,^ppr^ve  the  Attainment  Demonstration? 

III.  Comments 

.■\.  Wha(  Comments  Were  Received? 

i.  What  Comments  Were  Received  on  the 

Decei^ber  1999  Proposed  Approval/ 

Propcied  Disapproval? 
ii.  What]  Comments  Were  Received  on  the 

lulv  :^,  2000  Supplemental  Proposal 

Concerning  MVEBs? 
iii.  WhaJ  Comments  Were  Received  on  the 

luly  l£,  2001  Proposed  Approval? 

B.  Response  to  Comments  on  Attainment 
Demokistration 

1.  Geneial  Comments 

2.  Comments  on  Photochemical  Modeling 

a.  Modal  Performance 

b.  Modal  Inputs 

c.  Weight  of  Evidence  Analysis 

3.  Comi^ents  on  Control  Strategies 

4.  Comriienls  on  Enforceable  Commitments 

5.  Comtiients  on  Motor  Vehicle  Emissions 
Budgets 

a.  CoTnriienls  on  luIy  12,  2001  Proposal 
b  Comments  on  |uly  28,  2000 

Supplemental  Notice  Proposal 
6  Comijients  on  RACM 
a.  Comiients  on  Def;ember  16.  1999 

PropcKal 
b  Comments  on  luIy  12,  2001  Proposal 

C.  Response  to  Comments  on  Local 
Meas^ires 

1.  Comments  on  Speed  Limits 

2.  Comi|ients  on  VMEP 
.1.  Ckimijients  on  TCMs 

D.  Response  to  Comments  on  Post  1999 
Rate  of  Progress  Plans 

E.  Response  to  Comments  on 
Admihistralive  Record 

IV.  Adntinisliative  Requirements 

I,  Final  Action 

A.  What  Elements  of  the  Texas  SIP  Are 
We  Approving? 

We  are  fully  approving  the  one-hour 
ozone  attainment  demonstration  SIP  for 
the  HG  nonattainment  area  as  meeting 
the  attainment  demonstration 
requirements  of  182(c)(2)  and  (d)  of  the 
Clean  Air  Act  (the  Act).  We  proposed 
this  action  on  July  12,  2001  (66  FR 
36655).  This  demonstration  shows, 
through  photochemical  modeling  and 
other  evidence,  that  through  a 


combination  of  adopted  measures, 
recent  legislation,  and  commitments  to 
adopt  additional  measures  the  HG  area 
will  attain  the  one-hour  ozone  standard 
by  November  15,  2007 

As  an  integral  part  of  the  attainment 
demonstration,  we  are  approving  and 
finding  adequate  the  associated  MV^EBs 
only  until  these  emission  budgets  have 
been  revised  pursuant  to  the  State's 
enforceable  commitments  to  use 
MOB1LE6  and  to  adopt  additional 
measures  necessary  for  attainment  and 
we  have  found  the  revised  budgets 
adequate  for  the  purposes  of 
transportation  conformity. 

Before  approving  an  attainment 
demonstration  SIP.  we  must  approve  all 
of  the  control  measures  relied  on  in  the 
demonstration.  The  majority  of  the 
control  measures  relied  on  in  the 
attainment  demonstration  have  been 
approved  in  other  Federal  Register 
notices.  (,See  Section  II  for  a  listing  of 
related  Federal  Register  notices.)  We  are 
approving  in  todays  action,  certain 
measures  relied  upon  in  the  attainment 
demf)nstration  and  which  were 
submitted  December  20,  2000:  the 
Speed  Limit  Reductions,  the  VMEP,  and 
the  TCMs.  We  are  also  approving  the 
following  related  SIP  elements; 

•  15%  ROP  Plan, 

•  The  Post  1999  ROP  Plans  and  their 
associated  contingency  measures: 

•  A  demonstration  that  all  RACM 
have  been  adopted  for  the  HG 
nonattainment  area;  and 

•  Revisions  to  the  1990  Base  Year 
Inventory. 

The  revisions  to  the  Post  1999  ROP 
plans  and  the  RACM  analysis  that  we 
are  approving  today  were  parallel 
processed.  (See  .Section  I.E.  for  a 
discussion  of  parallel  processing.) 

In  addition,  we  believe  that  for  the  HG 
area  to  be  successful  in  attaining  the 
one-hour  ozone  standard,  the  State  must 
be  committed  to  c:ertain  future  actions 
relating  to  adopting  additional  measures 
and  to  future  evaluations  of  the  inputs 
to  the  plan.  To  that  end,  Texas  has 
included  the  following  enforceable 
commitments  in  their  State 
Implementation  Plan  which  we  are 
approving: 

•  The  States  enforceable 
commitment  to  perform  a  mid-course 
review  (including  evaluation  of  all 
modeling,  inventory  data,  and  other 
tools  and  assumptions  used  to  develop 
this  attainment  demonstration)  and  to 
submit  a  mid-course  review  SIP 
revision,  with  any  recommended  mid- 
course  corrective  actions,  to  the  EPA  by 
May  1,2004. 

•  The  State's  enforceable 
commitment  to  perform  new  mobile 
source  modeling  for  the  HG  area,  using 
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MOBILE6.  our  on-road  mobile 
emissions  factor  computer  model, 
within  24  months  of  the  model's  official 
release;  that  if  a  transportation 
conformity  analysis  is  to  be  performed 
between  12  months  and  24  months  after 
the  MGBILE6  official  release, 
transportation  conformity  will  not  be 
determined  until  Texas  submits  an 
M\'EB  which  is  developed  using 
MOBILE6  and  which  we  find  adequate. 

•  An  enforceable  commitment  to 
adopt  rules  that  achieve  at  least  the 
additional  56  tons/day  of  NO\  emission 
reductions  that  are  needed  for  the  area 
to  show  attainment  of  the  one-hour 
ozone  standard  and  as  supported  by 
identified  measures  that  could 
potentially  be  adopted  and  could 
achieve  the  reductions  without 
requiring  additional  limits  on  highway 
construction. 

•  .\n  enforceable  commitment  to 
adopt  and  submit  the  EPA  by  December 
1.  2002  measures  to  achieve  25%  of  the 
56  tons/day. 

•  An  enforceable  commitment  to 
adopt  and  submit  to  EP,-\  bv  May  1, 
2004  measures  for  the  remaining  needed 
additional  NOx  reductions. 

•  .\n  enforceable  commitment  that 
the  rules  needed  for  the  additional  NO\ 
reductions  will  be  adopted  as 
expeditiously  as  practicable  and  the 
compliance  dates  will  be  expeditious. 

•  An  enforceable  commitment  to 
concurrently  revise  the  M\TBs  and 
submit  them  to  EPA  as  a  revision  to  the 
attainment  SIP  if  additional  control 
measures  reduce  the  motor  vehicle 
emissions  budget  (MV^B) 

This  action  also  satisfies  the  last  two 
elements  of  section  182(d)(1)(A)  of  the 
Act  to  adopt  TCMs  as  necessarv'  to 
comply  with  the  reasonable  further 
progress  and  attainment  demonstration 
requirements  of  the  Act.  The  first 
requirement  to  offset  growth  in 
emissions  from  growth  in  vehicle  miles 
traveled  (VNTT)  or  number  of  vehicle 
trips  is  addressed  in  a  corresponding 
action  published  separately  in  today's 
Federal  Register  Please  see  Section 
ni.C.3  for  additional  discussion 
regarding  the  second  and  third 
elements.  For  additional  discussion 
regarding  the  first  element,  see  the 
corresponding  separate  action  in  today's 
Federal  Register  regarding  the  VTvfT 
Offset  Plan. 

For  more  discussion  on  the  rationale 
for  the  actions  being  approved  here,  see 
the  proposed  approvals  with  their 
associated  Technical  Support 
Documents  (TSD)  and  our  response  to 
comments  found  in  Section  II. 


B.  What  Are  the  Motor  Vehicle 
Emissions  Budgets  Being  Approved  in 
This  Action? 

Rate  of  Progress  Budgets 

The  MV^Bs  established  by  the  Post 
1999  Rate  of  Progress  plans  and  that  we 
are  approving  today  are  contained  in 
Table  1.  We  find  the  \fV'EBs  consistent 
with  all  ROP  SIP  requirements   in 
addition,  we  are  finding  these  budgets 
adequate  for  transportation  conformity 
purposes  pursuant  to  the  criteria  in  40 
CFR  93  n8(e)(4)  as  part  of  our  action  on 
the  SIP  rather  than  using  the  web 
posting  process  because  we  have  moved 
forward  on  this  SIP  in  a  quick  manner 
as  described  in  Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Ozone  Attainment  Demonstrations 
dated  November  3.  1999. 

Table  1— ROP  SIP  Motor  Vehicle 
Emissions  Budgets 

[Tons  per  day] 


Pollutant 


2002 


2005 


2007 


VOC 
NOx 


10007 
260  85 


68  52 

^85  48 


79  51 
1566 


The  new  2007  budgets  are  taken  from 
the  attainment  demonstration  modeling 
rather  than  directly  from  the  ROP 
calculations  Emissions  estimates  used 
to  demonstrate  transportation 
conformity  will  be  derived  using  the 
assumptions  used  to  develop  these 
emissions  budgets  for  the  2007 
attainment  SIP  M\T;Bs,  pursuant  to  40 
CFR  93  122(a)(6)  We  find  such  M\TBs 
consistent  with  ROP 

Attainment  Budgets 

Table  2  contains  the  M\'EBs 
established  by  the  attainment  plan.  We 
are  approving  these  budgets  today  and 
finding  them  adequate  for  transportation 
conformity  purposes  pursuant  to  the 
criteria  in  40  CFR  93.118(eJ(4j  as  limited 
below. 

Table  2.— 2007  Attainment  Year 
Motor  Vehicle  Emissions  Budgets 

[Tons  per  day] 


Pollutant 

2007 

VOC    

79  51 

NOx  

156  60 

We  find  the  MVEBs  consistent  with 
all  pertinent  SIP  requirements  and.  as 
described  in  our  proposals,  the  MVEBs 
are  approved  and  adequate  for 
conformity  purposes  only  until  these 
emission  budgets  have  been  revised 
pursuant  to  the  State's  enforceable 
commitments  to  use  M0BILE6  and  to 


adopt  additional  measures  necessarv'  for 
attainment  and  we  have  found  the 
revised  budgets  adequate  for  the 
purposes  of  transportation  conformity, 

.■\11  States  VN'hose  attainment 
demonstration  includes  the  effects  of 
EPA'f-  Tier  Il/Low  Sulfur  program  have 
committed  to  revise  and  resubmit  their 
budgets  after  EP.A  releases 
MOBILE6.(M()BILE6  is  the  latest 
version  of  the  EPA  model  for  estimating 
mobile  emissions.  Its  official  release  is 
expected  in  the  near  future  )  The  State 
committed  in  its  .Vpnl  2000  submission 
to  perform  new  mobile  source  modeling 
for  the  HG  area  using  MOBILES  within 
24  months  of  the  model's  official 
release.  If  transportation  conformity 
analysis  is  to  be  performed  between  12 
and  24  months  of  the  official  release  of 
MOBILE6.  transportation  conformity 
will  not  be  determined  until  the  State 
submits  a  new  budget  which  is 
developed  using  MOBILEb  and  which 
we  find  adequate.  The  State  has 
informed  the  transportation  agencies  of 
this  commitment   Texas  also  commits  to 
concurrently  revise  the  MVEB  if 
adoption  of  any  shortfall  measure  affects 
the  M\TB  and  submit  the  revision  to 
EPA  as  a  re\  ision  to  the  attainment  SIP. 

We  are  limiting  the  duration  of  our 
approval  as  described  above  because  we 
are  onlv  approving  the  attainment 
demonstrations  and  M\TBs  because  the 
States  have  committed  to  revise  them 
Therefore,  once  we  have  confirmed  that 
revised  budgets  are  adequate,  they  will 
be  more  appropriate  than  the  budgets 
we  are  appru\ing  tuda\ 

C  What  Are  the  Key  SIP  Submissions 
Being  Approved  in  This  Action? 

There  have  been  a  number  of  State 
submissions  in  response  to  the 
attainment  demonstration  requirements 
of  the  .^ct   In  this  notice,  the  key  State 
submissions  being  considered  were 
provided  by  the  Governor  in  letters 
dated  December  20.  2000.  and  October 
4,  2001   The  items  in  the  October  4, 
2001  submission  ha\e  been  parallel 
processed  Parallel  processing  means 
that  EPA  proposes  action  on  a  state  rule 
before  it  becomes  final  under  state  law. 
Our  July  12.  2001  proposal  details  the 
historv-  of  State  and  EP.A  actions  that 
preceded  these  submissions  [bb  FR 
36655). 

D  What  Previous  Actions  Has  EPA 

Taken ' 

There  are  three  proposals  related  to 
this  action.  First,  on  December  16,  1999 
(64  FR  70548).  we  issued  a  proposed 
approval  proposed  disapproval  of  the 
HG  ozone  attainment  demonstration 
plan  (the  1998  plan)  This  action 
outlined  the  actions  we  believed  were 


I 

57162      Federal  Register  Vol.  66.  No.  220 /Wednesday.  November  14.  2001 /Rules  and  Regulations 


n»'(  pssary  for  the  State  to  develop  a  fuUv 
approvdble  plan.  Second,  on  July  28, 
2000  (6,5  FR  4(i383).  we  issued  a  notice 
of  proposed  rulemaking  regartling  how 
the  adequacy  of  attainment  MVEBs 
would  be  handled  for  the  one-hour 
ozone  nonattainment  areas.  Finallv.  on 
July  12.  2001  (BB  FR  36655).  we 
proposed  approval  of  the  HG  ozone 
attainment  demonstration  plan  (the 
December  200(J  plan  as  proposed  to  be 
revised  by  the  State  and  finally  adopted 
and  submitted  in  a  letter  dated  October 
4.  2001)  and  several  related  actions.  In 
today's  notice,  we  have  addressed  all  of 
the  comments  received  on  the  three 
proposals. 

E.  Whot  Changes  Have  Been  Made  in 
Response  to  Comment  on  EPA  and 
TXRCC  Parallel  Proposals? 

In  ,1  !(?tter  dated  )une  15.  2001.  the 
Governor  of  Texas  submitted  several 
items  for  parallel  processing.  These 
items  were:  certain  commitments:  recent 
legislative  changes  with  their  impacts 
on  and  revisions  to  the  proposed  control 
strategy  f()r  the  HG  area:  the  corrections 
and  modifications  to  the  Post  1999  ROP 
plans,  a  demonstration  that  all  RACM 
have  been  adopted  for  the  HG 
nonattainment  area;  and  a  modification 
tn  the  attainment  demonstration  and 


MVEB  to  revise  the  emission  projection 
for  Heavy  Duty  Diesel  vehicles. 

Under  parallel  processing.  EPA  takes 
final  action  on  its  proposal  if  the  final, 
adopted  state  submission  is 
substantially  unchanged  from  the 
submission  on  which  the  proposed 
rulemaking  was  based,  or  if  significant 
changes  jn  the  final  submission  are 
anticipated  and  adequately  described  in 
EPAs  ptoposed  rulemaking  or  result 
from  needed  corrections  determined  by 
the  Statq  to  be  necessary  through  review 
of  issuesi  described  in  EPAs  proposed 
rulemaking.  Several  minor  changes  were 
made  by  the  State  in  response  to 
comment. 

Enforceable  Commitments 

Texas  made  the  following  changes  to 
the  language  of  their  enforceable 
commitments.  Italicized  text  has  been 
added. 

The  commission  commits  to  adopt 
measures  necessary  to  achieve  at  least 
56  tpd  of  NOx  emission  reductions  in 
the  HGA  area  above  and  beyond  those 
reductions  already  identified  by  the 
control  measures  listed  in  Chapter  6. 
Table  6.1-2. 

To  demonstrate  progress  towards  the 
56  tpd  that  commitment,  the 
commission  intends  to  evaluate  the 

Table  1  .—NOx  Rate  of  Progress 


following  measures  and  to  adopt,  by 
November  2002,  sufficient  measures  in 
order  to  achieve  at  least  25%  of  the 
estimated  56  tpd  needed. 

TNRCC  also  in  response  to  comments 
now  lists  all  of  the  enforceable 
commitmonts  for  tho  HG  area  in  a  single 
location  in  Chapter  7. 

We  agree  that  these  changes  are  not 
significant  in  that  they  clarify  the  intent 
of  the  enforceable  commitments  and 
therefore,  remain  approvable.  No  further 
notice  is  necessary  since  these  changes 
do  not  substantively  change  the  State's 
proposal. 

Changes  to  the  Rate  of  Progress  Plan 

TNRCC  also  revised  the  tables  in  the 
Post  1999  Rate  of  Progress  Plans  in 
response  to  EPA  comments  that  the 
Tables  did  not  reflect  the  revised 
implementation  schedules  for  the  point 
source  NOx  rules.  This  issue  was 
discussed  in  our  proposed  approval 
w  hir:h  was  based  on  conservative 
estimates  of  the  emission  reductions. 
The  revised  tables  in  the  October  4. 
2001  SIP  reflect  the  new- 
implementation  schedule.  No  further 
notice  is  required  since  the  State  made 
changes  as  discussed  by  EPA  in  the 
proposal  notice.  The  following  summary 
table  is  based  on  the  revised  estimates. 


Milestone  Year         

Target  Level  

Proiected  emissions  after  controls 
Measures       


2002  

1127  08  

111576  

Tier  I  NLEV  RFG  l/M  Small  En- 
gine HDDV  Standards 


■+- 


2005  I  2007. 

1011.33  93567 

630.05  444  04 

Tier  I/It  l/IWI  HDDV  Standards  Tier  l/ll  HDDV  Standards 

NOx  Point  Source  controls NOx  Point  Source  controls. 


II,  What  SIP  Elements  Did  We  Need  To 
Take  Final  .Action  on  Before  We  Could 
Approve  the  Attainment 
Demonstration? 

In  our  proposed  action  on  July  13, 
2001,  we  explained  that  we  could  not 
finalize  approval  of  the  attainment 
demonstration  for  the  HG  area  until  we 
finaiizf  approval  of  several  related 
actions  These  actions  are  listed  below 
along  with  the  status  of  their  final 
afiproval 

1  Vehicle  1/  M  program  (30  TAG  114). 
Final  approval  published  separately  in 
this  issue  of  the  Federal  Register. 

2  Revised  emission  specifit  ations  in 
the  HC]  area  for  N'Ox  Point  Sources  (30 
TAC  117).  Final  approval  publisht-d 
separately  in  this  issue  of  the  Federal 
Register 

3  \Ox  Ciap  and  Trade  program  (30 
TAC]  101),  Final  approval  published 
separately  in  this  issue  of  the  Federal 
Register 


4.  Low  emission  diesel  fuel  (30  TAC 
114).  Final  approval  published 
separately  in  this  issue  of  the  Federal 
Register. 

5.  Non-Road  Large  Spark-Ignition 
(LSI)  Engines  (30  TAC  Chapter  114). 
Final  approval  published  separately  in 
this  issue  of  the  Federal  Register. 

6.  Agreed  Orders  with  Continental 
and  Southwest  Airlines  and  the  City  of 
Houston.  Final  approval  published 
separately  in  this  issue  of  the  Federal 
Register. 

7.  Reasonably  Available  Control 
Technology  (RACT)  rules  regulating 
VOCs  from  Batch  Processes  (30  TAC 
115)  and  Offset  Lithographers  (30  TAC 
115).  Direct  final  action  was  published 
July  16,  2001  (66  FR  36913).  No 
comments  were  received  and  this  action 
became  effective  September  14,  2001. 

8.  A  determination  that  the  HG  SIP 
includes  all  Reasonably  Available 
Control  Measures.  Final  approval  in  this 
action. 


9.  The  15%  ROP  Plan.  Final  approval 
in  this  action. 

10.  The  Po.st  1999  ROP  Plans  and 
contingency  measures  Final  approval  in 
this  action. 

11.  The  revisions  to  the  1990  base 
year  inventory.  Final  approval  in  this 
action, 

12.  The  speed  limit  reductions,  the 
VMEP  and  the  TCMs.  Final  approval  in 
this  action. 

13.  Lawn  service  equipment  operating 
restrictions  (30  TAC  1 14.452^59),  Final 
approval  published  separately  in  this 
issue  of  the  Federal  Register. 

14.  Vehicle  Miles  Traveled  (VMT) 
Offset  Plan  submitted  August  25.  1997 
and  with  minor,  non-substantive 
revisions  submitted  on  May  17,  2001, 
Final  approval  published  separately  in 
this  issue  of  the  Federal  Register  for  the 
first  element  of  182(d)(1)(A).  The  last 
two  elements  of  182(d)(1)(A)  are 
satisfied  by  this  action. 

15.  Motor  Vehicle  Idling  Limitations 
(30  TAC  114.500-509).  Final  approval 
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published  separately  in  this  issue  of  the 
Federal  Register. 

16.  Stationary  Diesel  Generator  rule 
(30  TAC  117.206)  Final  approval 
published  separately  in  this  issue  of  the 
Federal  Register 

17.  The  Post  1996  ROP  Plan  and 
contingency  measures.  Direct  final 
action  was  published  .April  25,  2000,  66 
FR  20746.  No  comments  were  received 
and  this  rule  became  effective  June  26. 
2000. 

in.  Comments 

A.  What  Comments  Were  Received? 

i.  What  Comments  Were  Received  on 
the  December  1999  Proposed  Approval/ 
Proposed  Disapproval? 

The  following  comment  letters  were 
received  on  the  December  1999 
proposal: 

(1)  February  14,  2000  letter  from 
Robert  E.  Yuhnke.  Attorney  for 
Environmental  Defense 

(2)  February  14,  2000  letter  from 
Jeffrey  Saitas.  Executive  Director 
TNRCC. 

(3)  July  31.  2000  letter  from  James  O. 
Bartholomew.  ELM  Packaging. 

ii.  What  Comments  Were  Received  on 
the  iuly  28.  2000  Supplemental 
Proposal  Concerning  MVEBs? 

The  following  comment  letter  was 
received  on  this  supplemental  proposal. 

(1)  .August  28.  2000  letter  from 
Environmental  Defense. 

iii.  What  Comments  Were  Received  on 
the  July  12.  2001  Proposal' 

We  received  the  following  13 
comment  letters  on  the  July  12,  2001 
proposal. 

(1)  Letter  from  D.  Marrach.  M.D.  dated 
July  2,  2001. 

(2)  August  10,  2001  letter  from  Patrick 
Gallagher.  Sierra  Club. 

(3)  August  13.  2001  letter  from  John 
Wilson  and  Frank  Blake,  the  Galveston- 
Houston  .Association  of  Smog 
Prevention  (GHASP). 

(4)August  13.  2001  letter  from  B.C. 
Carmine,  Reliant  Energy, 

(5)August  13.  2001  letter  from  Ramon 
Alvarez,  PhD.  Environmental  Defense, 

(6)  August  8,  2001  letter  from  lack 
Steele,  Houston  Galveston  Area  Council 

(7)  August  13.  2001  letter  from  Nelly 
Rocha.  Baker  and  Botts  for  the  Business 
Coalition  for  Clean  Air  Appeal  Group. 

(8)  August  10,  2001  letter  from  Albert 
Axe,  Jr..  Jenkens  &  Gilcrest  for  TXI 
Operations 

(9)  August  13,  2001  letter  from  John 
R,  Evans.  Lyondell, 

(10)  August  13.  2001  letter  from  T. 
Hefgott,  Enterprise  Products 

(11)  August  3,  2001  letter  from 
Howard  Runser,  private  citizen. 


(12)  August  8.  2001  letter  from  Brant 
Mannchen.  Houston  Regional  Group  of 
the  Sierra  Club. 

(13)  August  13.  2001  letter  from  lohn 
D.  Walke,  Senior  Attorney.  NRDC. 

No  comments  were  received  on  the 
proposed  approval  of  the  15%  ROP  plan 
or  the  proposed  approval  of  revisions  to 
the  1990  Base  Year  Inventory,  These 
actions  are  being  approved  with  out 
further  discussion. 

B.  Response  to  Comments  on 
Attornment  Demonstration 

1.  General  Comments 

Comment:  Several  commenters  urged 
EPA  to  disapprove  the  attainment  plan 
because  they  believe  the  plan  does  not 
include  complete  modeling,  enforceable 
versions  of  all  Reasonably  .Available 
Control  Measures  (RACMj  and  a  control 
strategy  sufficient  to  achieve  attainment. 
One  commenfer  went  on  to  say  because 
they  believe  the  plan  should  be 
disapproved  and.  under  the  consent 
decree  in  S'RDC  \    Browner.  Civ,  No. 
99-2976,  EP.A  must  commence 
promulgation  of  a  Federal 
Implementation  Plan  (FIP),  One 
commenter  supported  the  proposed 
approval. 

Response:  In  the  following  responses, 
we  address  the  specific  concerns  raised 
by  the  commenters  in  more  detail  VVe 
believe  the  plan  provided  by  the  State 
of  Texas  is  fully  approvable  under  the 
Act  and  will  provide  for  attainment  as 
expeditiously  as  practicable  which  is  by 
November  15.  2007  and  the  plan 
includes  all  reasonably  available  control 
measures.  Therefore,  we  are  finalizing 
our  approval  in  this  action. 
Furthermore,  because  we  are  fully 
approving  the  plan  as  meeting  the 
requirements  of  182(c)(2)  and  (d)  of  the 
Act,  it  is  unnecessary  to  commence 
development  of  a  FIP 

Comment  TNRCC  has  not  provided 
modeling  that  shows  attainment  in 
2007   (Realh'  2005  since  4  exceedences 
in  that  year  ensures  failure  to  meet  the 
three-year  standard  1  .A  commenter  also 
states  that  there  is  no  demonstration  of 
maintenance  of  the  ozone  standard 
below  the  0  12  ppm  one-hour  standard 
beyond  2007 

Response:  EPA  has  taken  the  position 
that  for  nonattainment  areas  subject  to 
the  requirements  of  subpart  2  of  part  D 
of  the  Act.  that  the  area  needs  to 
demonstrate  that  in  the  attainment  year. 
the  area  will  have  air  quality  such  that 
the  area  could  be  eligible  for  the  two 
one-year  extensions  provided  under 
section  181(a)(5)  of  the  Act,  Under 
section  181(a)(5),  an  area  that  does  not 
have  three-years  of  data  demonstrating 
attainment  of  the  ozone  NA-,AQS.  but 


has  complied  with  all  of  the  statutory 
requirements  and  that  has  no  more  than 
one  exceedance  of  the  NAAQS  in  the 
attainment  year,  may  receive  a  one-vear 
extension  of  its  attainment  date. 
Assuming  those  conditions  are  met  the 
following  year,  the  area  may  receive  an 
additional  one-yeeu  extension.  If  the 
area  has  no  more  than  one  exceedance 
in  this  final  extension  year,  then  it  will 
have  three-years  of  data  indicating  that 
it  has  attained  the  ozone  NAAQS 

This  position  is  consistent  both  with 
EPA's  modeling  guidance  and  with  the 
structure  of  subpart  2  of  the  Act.  Under 
EPAs  modeling  guidance,  states  model 
air  quality  for  the  attainment  year — they 
do  not  model  air  quality  for  the  three- 
year  period  preceding  the  attainment 
year.  This  is  largely  a  function  of  how 
the  model  operates  that  the  data 
produced  only  predicts  the  air  quality 
for  one  year,  EP.A's  modeling  guidance 
has  existed  for  many  years  and  has  been 
relied  on  by  numerous  areas  for 
demonstrating  attainment  of  the  ozone 
standard. 

Moreover.  EPA  believes  this  approach 
is  consistent  with  the  statuton.'  structure 
of  subpart  2   Under  subpart  2,  many  of 
the  planning  obligations  for  areas  were 
not  required  to  be  implemented  until 
the  attainment  year  Thus.  Congress  did 
not  assume  that  all  measures  needed  to 
attain  the  standard  would  be 
implemented  three  years  prior  to  the 
area's  attainment  date.  For  example, 
areas  classified  as  marginal — which  had 
an  attainment  date  of  three  years 
following  enactment  of  the  1990  CHean 
.Air  .Act  amendments  were  required  to 
adopt  and  implement  R,ACT  and  I/M 
"fix-ups"  that  clearly  could  not  be 
implemented  three  years  prior  to  their 
attainment  date.  Similarly,  moderate 
areas  were  required  to  implement  R.ACT 
bv  May  1995.  only  18  months  prior  to 
their  attainment  date  ai  Noxember  1996 
.Also,  the  ROP  requirement  for  moderate 
and  above  areas,  including  the  15% 
plan  for  reductions  bv  \o\ember  1996. 
applies  through  the  attainment  year. 
Thus,  EP.A  belie\es  that  Congress  did 
not  intend  that  these  additional 
mandatory  reductions  be  in  excess  of 
what  IS  needed  to  achie\e  three-vears  of 
"clean  data,"  For  these  reasons,  EPA 
does  not  agree  with  the  commenter  that 
the  State's  attainment  demonstration 
needs  tn  demonstrate  that  the  area  will 
have  three  years  of  data  showing 
attainment  in  the  attainment  year. 
However.  EPA  does  believe  that  the  Act 
requires  and  that  it  is  prudent  for  States 
to  implement  control  as  expeditiously 
as  practicable  EP.A  also  belie\es  that  for 
the  HG  area,  all  measures  are  being 
implemented  as  expeditiously  as 
practicable  and  that  the  area  has 
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dpnionstrattHi  attainmont  consistent 
with  EPAs  modeling  guidance. 

A  plan  for  maintenance  of  the 
Standard  i.s  not  necessary  for  the 
attainment  demonstration  to  he 
appr(ned  A  State  is  not  required  by  the 
.\t  t  to  provide  a  maintenance  plan  until 
the  State  petitions  for  an  area  to  be 
redesignated  to  attainment  which  will 
not  occur  until  the  Hti  area  has  three 
vears  f)f  data  showing  compliance  with 
the  Standard. 

While  it  is  not  necessary  for  the  Slate 
ti>  provide  for  maintenance  of  the 
standard  at  this  time,  we  do  believe 
emissions  in  the  HG  area  will  continue 
to  decrease  after  2007  due  to  on  and  off 
road  vehicle  emission  control  programs 
that  will  continue  to  provid(>  additional 
reductions  as  the  fleet  continues  to 
turno\  er  after  2007.  So  there  is  reason 
to  beli>'\e  that  air  i|ua!it\  will  continue 
to  imprn\f  after  the  attainment  date. 

(Comment:  Two  commenters  suggested 
the  plan  shf)uld  address  other  air 
pollution  concerns  in  addition  to 
attainment  of  the  one-hour  standard. 
One  ( iimmenter  Miogested  the  plan 
should  pro\i.if  ,is  mill  h  progress  as 
(jossible  toward  implementing  the  8- 
hour  standard  as  the  requirements  of  the 
Act  and  KF.W-  implementing 
regulations  allow   Another  commenter 
said  that  ozone  reduction  should  be 
used  as  a  spur  in  reducing  toxic 
emissions  and  particulate  matter  as 
well. 

Response:  As  an  initial  matter,  these 
(  oniments  are  outside  the  scope  of  this 
rulemaking.  EPA's  review  here  is 
till  use<i  1)11  whether  the  submitted  plan 
meets  the  st.itiit(ir\'  re(]uirements  for 
attainment  of  the  one-hour  ozone 
standard.  Nevertheless.  EPA  believes 
the  reductions  in  ozone  precursors  in 
this  plan  will  provide  reductions  both 
toward  .ittainment  of  the  one-hour 
staniiani  and  substantial  progress 
toward  the  8-hour  standard. 
Furthermore.  NOx  emissions  are  a 
pre(  ursor  to  particulate  matter 
formation  So  the  large  NOx  emissions 
redu(  tions  in  the  plan  should  provide 
improvements  in  partirul.ite  matter 
levels.  In  addition,  while  the  focus  of 
the  plan  is  nn  reducing  .\'(K  emissions. 
V'()('  emissions  will  also  be  reduced  by 
approximately  4()"(.  fnmi  19^:!  levels. 
Some  of  these  \'tx;s  are  also  air  toxics. 
,\^ain,  while  EPA  believes  these 
additional  air  (lualitv  benefits  will  result 
from  the  implementation  of  this  plan. 
the  approval  of  the  plan  depends,  as  a 
legal  matter,  only  on  whether  the  plan 
will  result  in  attainment  of  the  one-hour 
ozone  standard. 


2.  Comments  on  the  Photochemical 
Modeling 

a.  Model  Performance 

Comment:  The  photochemical 
modeling  is  fundamentally  flawed  and 
should  not  be  used  as  proposed.  The 
ozone  plots  prepared  by  TNRCC  as  part 
of  its  graphical  performance  analysis 
show  significant  subregional  biases  in 
the  model  with  systematic  under 
predictions  and  over  predictions.  The 
commenter  states  that  the  graphical 
analysis  provides  far  more  insight  into 
the  performance  of  the  model  than  any 
other  type  of  performance  measure.  The 
statistical  measures  distort  the 
appearance  of  model  performance  by 
averaging  out  the  subregional  biases. 

Response:  EPA  does  not  agree  that  the 
graphical  analysis  provides  more  insight 
into  model  performance  than  any  other 
performance  measures.  EPA  believes  all 
model  performance  measures  should  be 
considered.  There  is  no  rigid  criterion 
for  model  acceptance  or  rejection  in 
assessing  model  simulation  results  for 
the  performance  evaluation.  As 
recommended  by  EPA.  the  State's  model 
performance  evaluations  for  the  selected 
episode  included  diagnostic  and 
sensitivity  analyses,  and  graphical  and 
statistical  performance  measures. 
TNRCC  used  these  performance 
measures  in  conjunction  with  one 
another  to  evaluate  the  performance  of 
the  model.  Diagnostic  and  sensitivity 
analyses  consisted  of  testing  the 
response  of  modeled  ozone  to  changes 
in  the  various  model  inputs  (i.e., 
meteorology,  emission  inventory,  and 
initial  &  boundary  conditions).  The 
model  performance  evaluation  was 
based  upon  graphical  measures 
consisting  of  comparing  time  series  of 
monitored  and  modeled  ozone  and 
ozone  precursor  concentrations,  and 
comparing  modeled  ozone 
concentration  contours  with  monitored 
ozone  data.  The  model  performance 
evaluation  was  also  based  upon 
statistical  measures  consisting  of 
comparing  the  modeled  versus 
monitored  ozone.  The  "Unpaired  Peak 
Accuracy."  "Normalized  Bias.  '  and. 
"Gross  Error"  were  all  within  the 
suggested  limits  in  the  EPA  Guideline. 

EPA  did  not  dismiss  any  measures  or 
analyses  u.sed  by  TNRCC  for  their  model 
performance  evaluation,  nor  should 
EPA  weigh  the  graphical  performance 
more  heavily  than  the  other 
performance  measures.  As  indicated  in 
the  State's  modeling  results  for  the 
selected  episode,  the  model  responded 
generally  as  expected  to  the  diagnostic/ 
sensitivity  analyses  for  the  primary 
episode  day  (9/8/93).  Overall,  these 
analyses  did  not  reveal  any  flaws  in  the 


CAMx  model  formulation.  In  addition, 
the  statistical  performance  of  the  model 
for  the  primary  episode  indicated  the 
model  performed  well.  For  all  davs 
modeled,  the  graphical  performance  for 
the  majority  of  the  monitor  sites  was 
very  good.  For  instance,  the  time-series 
plots  developed  for  each  monitoring 
station  in  the  HG  area  indicated  no 
significant  bias  within  the  diurnal  cycle 
as  well  as  good  agreement  between  the 
timing  of  the  predicted  and  observed 
ozone  maxima. 

EPA  has  recognized,  however,  the 
graphical  model  performance  for  the 
primary  episode  day  of  9/8/93  indicates 
the  model  at  some  locations 
underestimated  ozone  and  at  other  areas 
the  ozone  was  overestimated.  Also,  at 
some  locations,  there  are  no  ozone 
monitors  to  substantiate  the  model's 
performance.  The  ozone  plume  peaks 
were  simulated  in  different  locations 
than  occurred  with  the  monitored 
results.  EPA  believes  that  most  of  the 
error  can  be  best  explained  by  the 
meteorological  model  having  some 
difficulty  in  replicating  the  wind  speed 
and  direction.  Discrepancies  in  wind 
speed  and  direction  not  surprisinglv 
result  in  the  model  not  predicting  the 
maximum  ozone  concentration  in 
precisely  the  right  location,  a  possibilitv 
noted  by  the  commenter. 

TNRCC  has  spent  considerable  effort 
to  better  understand  the  land/sea  breeze 
phenomenon  which  has  added  a  level  of 
complexity  to  the  HG  analvsis  not  seen 
any  where  else  in  the  country  (with  the 
exception  of  some  lake  breeze  effects  in 
the  Lake  Michigan  area).  Emissions  in 
tht>  HG  area  are  emitted  into  the  local 
atmosphere  where  ozone  formation 
begins,  later  emissions  and  ozone 
formed  are  transported  out  over  the 
warm  air  over  the  Gulf  of  Mexico  where 
the  warmer  temperatures  further 
activate  the  chemistry  to  form  more 
ozone  which  is  then  transported  back 
inland  over  the  area.  Current 
meteorological  models  have  had 
difficulty  in  simulating  this  process.  We 
believe  our  understanding  of  the  process 
is  sufficient,  however,  to  interpret  the 
photochemical  model  results. 

TNRCC  and  EPA  intend  to  continue 
evaluating  how  to  more  accuratelv 
simulate  the  HG  area's  meteorological 
conditions  in  the  available  models.  The 
need  for  further  studies  does  not  mean, 
however,  that  the  modeling  relied  upon 
today  was  unable  to  estimate  the 
amount  and  type  of  emission  reductions 
needed  for  attainment.  EPA  believes 
because  the  diagnostic/sensitivitv  tests 
reveal  no  flaws  in  model  formulations 
and  the  model  generally  predicts  the 
right  magnitude  of  the  peak  which  is 
confirmed  by  the  statistical  measures. 
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that  the  model  does  provide  an 
acceptable  tool  for  estimating  the 
amount  of  emissions  reduction.  It  is 
EPA's  technical  opinion  that  based  on 
the  weight-of-evidence  and  the 
modeling,  the  State's  control  strategy 
should  pro\'ide  for  attainment  by 
November  15.  2007. 

Any  new  information  derived  from 
the  further  studies  and  e\'aluation  will 
be  incorporated  by  Texas  into  the  SIP 
revision  modeling  to  be  submitted  to 
EPA  by  May  1.  2004. 

Comment:  EPA  previously  expressed 
its  persistent  concern  about  the  model's 
poor  graphical  performance.  Now^.  EPA 
has  simply  ignored  the  concern.  The 
commenter  quoted  a  pre\ious  EPA 
comment  letter  sent  to  the  TNRCC 
during  the  State's  August  1999  public 
comment  period  for  its  proposed  SIP 
re\ision  EPA's  comment  letter  stated 
that  "due  to  the  model's  poor  graphical 
performance  caution  is  warranted  in 
assessing  the  model's  projected  ozone 
reduction  due  to  NOx  control 
strategies." 

Response:  EPA  disagrees  that  the 
discrepancies  in  graphical  performance 
have  been  ignored.  Texas  made 
numerous  enhancements  to  its  August 
1999  proposed  SIP  attainment 
demonstration  modeling,  based  upon 
EPA's  comments.  TNRCC  has  used  a 
new  version  of  CAMx  (i.e..  version 
2.03),  which  offers  several 
enhancements  over  the  original  version, 
for  the  current  modeling  relied  upon  in 
the  submitted  attainment  demonstration 
SIP  revision.  Also,  major  improvements 
have  been  made  to  the  base  year 
emission  inventory.  For  instance, 
biogenic  emissions  and  the  emissions 
for  diesel-powered  construction 
equipment,  commercial  marine  vessel 
emissions,  airport  ground  support 
equipment  emissions,  and  industrial 
equipment  emissions  have  been 
updated  with  more  accurate 
information.  As  a  result,  for  all  days 
modeled,  the  graphical  performance, 
has  been  improved.  For  instance,  the 
time-series  plots  indicate  the  model 
performance  improved  at  a  number  of 
monitoring  stations  in  the  HG  area  (i.e., 
Galveston  site.  HRM  sites  3  and  4.  Texas 
City  site  and  Clinton  site).  In  addition, 
the  statistical  model  performance  for  the 
current  modeling  which  was  similar  to 
that  for  the  past  modeling  base  case 
indicated  the  model  performed  well.  All 
of  the  statistical  parameters  are  within 
the  EPA  suggested  limits  for  the  primar\' 
episode  day.  EPA  continues  to  believe, 
taken  together,  the  diagnostics, 
sensiti\ity.  statistical  and  graphical 
performances  of  the  model  indicate  the 
base  case  model  performance  is 


acceptable  for  assessing  control  strategy 
effectiveness. 

Further,  in  EPA's  letter  where  we  said 
that  caution  is  warranted  in  assessing 
the  projected  ozone  reduction  to  NOx 
control  strategies,  EPA  was  cautioning 
TNRCC  that  sufficient  NOy  reductions 
should  be  provided  to  account  for  this 
uncertainty  in  the  model.  We  were  not 
saying  that  the  graphical  performance 
meant  the  model  was  unacceptable  for 
assessing  control  strategy  effectiveness. 
Rather,  we  were  advising  the  State  to 
take  into  account  the  graphical 
performance,  i.e..  by  ensuring  the 
control  strategy  took  a  more 
conser\ative  approach  and  erred  on  the 
side  of  caution,  in  the  amount  of 
required  NOx  reductions. 

Comment:  One  commenter  believes 
that  the  modeling  fails  to  account  for 
ozone  spikes.  The  TNRCC's  failure  to 
account  for  these  spikes  necessarily 
means  that  the  control  strategy  will  not 
attain  the  standard.  Further,  this  results 
in  significant  over  estimates  of  NOx 
emission  reductions  needed  for 
attainment.  The  commenter  asserts  that 
the  spikes  are  caused  by  highly  reactive 
VOCs.  a  theorv'  it  believes  to  be 
supported  by  preliminarv-  data  and 
findings  of  the  Texas  2000  Air  Qualitv 
Study. 

Response:  Monitors  measure 
concentration  at  a  point  in  space,  and  in 
reality,  these  concentrations  can  var\- 
significantly  over  a  grid  cell  or  an  area. 
This  is  true  especially  for  ozone  if  it  is 
contained  in  a  narrow  plume. 
Inevitably,  a  grid  type  model  will 
smooth  some  natural  phenomena 
because  natural  conditions  are  averaged 
over  the  volume  of  each  grid  cell.  For 
instance,  model  output  represents  a 
volume  average,  typically  4kra  x  4km  by 
50  meter  column.  As  a  result,  reasonable 
comparisons  between  model  predictions 
and  monitor  obser\'ations  are  not 
expected  to  match  exactly.  With 
reasonable  performance,  time  series 
typically  show  similar  diurnal  cycles 
but  not  exact  concentration  levels.  As  a 
result,  it  is  ven.'  difficult  to  obtain  a 
precise  equality  betw  een  modeled 
concentration  and  monitored 
concentration.  This  is  to  be  expected 
and  does  not  necessarily  call  into 
question  the  model's  utility  as  a  tool  to 
predict  the  level  of  emission  reductions 
needed  to  reach  attainment.  As  stated  in 
previous  comments.  EPA  believes  the 
model  provides  reasonable  predictions 
of  ozone  levels  as  confirmed  by 
comparisons  with  monitoring  data  and 
therefore  can  provide  an  acceptable 
estimate  of  the  amount  of  emissions 
needed  for  attainment.  Certainly,  any 
difficulty  the  model  has  in  replicating 
rapid  increases  in  ozone,  does  not 


indicate  that  the  model  is  calling  for  an 
"overestimate  "  of  the  amount  of  NOx 
emission  reductions  needed  for 
attainment.  Furthermore,  even  if  the 
model  is  shown  during  the  mid-course 
review  to  be  overestimating  the  amount 
of  NOx  emission  reductions  needed  for 
attainment,  a  State  is  always  free  to 
adopt  a  control  strategv'  that  is  more 
stringent.  See  Union  Electric  v.  EPA. 
427  U.S.  246  (1976):  Train  v.  SRDC.  421 
U.S60  (1975). 

EPA  is  following  with  interest  the 
findings  being  presented  from  the  Texas 
2000  Air  Quality  Study,  particularly  the 
information  on  concentrations  of  highly 
reactive  VOCs  found  in  the  ambient  air 
in  the  HG  area.  We  understand  Texas 
intends  to  incorporate,  as  much  as 
possible,  the  findings  of  this  study  into 
its  next  modeling  effort,  which  is 
currently  undenvay  and  they  expect  to 
submit  by  the  end  of  2002.  This  study 
may  improve  our  present  understanding 
of  ozone  formation  in  the  HG  area  and 
result  in  an  improved  effectiveness  of 
the  control  strategv'  being  implemented 
by  the  TNRCC.  Nevertheless,  based 
upon  all  available  evidence,  the  State's 
control  strategy  shows  attainment  for 
the  HG  area  by  the  statutor\'  deadline 
and  that  the  NOx  emission  reductions 
are  needed  for  attainment. 

Comment:  The  2007  post-control 
strategy  peak  concentration  is  141  ppb 
at  a  monitoring  site  where  the  model 
underestimated  the  monitored  peak  by 
27  ppb  during  the  validation  run.  Thus, 
if  the  control  strategy  had  been  in  effect 
during  the  episode  used  for  validating 
the  model,  the  actual  ozone 
concentration  would  likely  have  been 
higher  than  141  ppb. 

Response:  EPA  disagrees.  As  is  always 
the  case  in  a  photochemical  modeling 
exercise,  there  are  areas  within  the 
simulation  that  do  not  correspond 
exactly  with  observations.  As  discussed 
in  other  comments,  in  this  case,  the 
modeled  wind  fields  tended  to  move  the 
ozone  plumes  formed  on  all  four  days 
away  from  the  areas  where  the  highest 
concentrations  were  observed.  Although 
the  modeled  peak  on  the  primar\ 
episode  day  (i.e..  September  8.  1993) 
was  pushed  west  of  the  obser\ed  peak, 
the  results  of  the  State's  model 
performance  evaluation  analyses  for  that 
day  indicate  overall  the  model 
performed  well  for  the  majority  of  the 
monitoring  sites.  Misplacing  the  peak 
does  not  necessarily  mean  the  model  is 
providing  inaccurate  results  or 
predicting  less  ozone  on  that  day.  In 
addition,  this  tendency  does  not.  by 
itself,  mean  that  the  model  is  not  useful 
for  developing  control  strategies. 
Therefore,  again,  we  feel  the  model 
provides  a  reasonable  estimate  of  the 
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emission  reductions  needed  for 
attainment. 

Commpnt  A  commenter  criticized  the 
State  model's  inability  to  replicate 
ozone  levels  on  September  8.  1993  and 
recommends  that  TNRCC  estimate  the 
magnitude  of  emission  reductions 
needed  for  attainment  from  the 
modeling  results  of  September  10  and 
1 1 ,  199.3  One  commenter  believes  the 
best  way  to  manage  the  risks  of  making 
the  wrong  decision  on  the  magnitude  of 
the  needed  controls  is  to  base  HG's 
control  strategy  on  the  modeling 
simulations  that  havf  the  least 
uncertainty.  Though  all  four  days  of  the 
September  8-11,  1993  base  case 
simulation  are  characterized  bv  poor 
graphical  performance,  the  greatest 
uncertainties  by  far  exist  for  September 
8  and  9.  1993.  therefore,  the  commenter 
believes  that  the  control  strategy  should 
be  based  <m  modeling  results  from 
September  10  or  11,  1993. 

Response:  EPA  disagrees.  As 
discussed  in  previous  comments,  we 
believe  the  model  performance  is 
acceptable  on  all  four  days. 
Furthermore.  ETA  guidance 
re((immend,>  that  a  minimum  of  three 
episode  days  representing  different 
meteorological  regimes  be 
m(>deled(Guideline  for  the  Regulatory 
Application  of  the  Urban  Airshed 
Model.  July  1991).  With  only  four  days 
{i.e.,  Sept.  8-11).  the  number  of  episode 
days  being  used  by  TNRCC  for  control 
strategy  development  is  only  marginally 
above  the  recommendation.  Removing 
days  would  not  provide  an  appropriate 
number  of  modeling  days.  EPA  believes 
that  the  September  8.  1993  episode  day 
thosen  by  TNRC^C  presents  a  reliable 
and  accurate  modeling  scenario  for 
ozone  attainment  demonstration  in  the 
HG  area.  September  8.  1993  is  the 
I  ontrolling  day  because  the 
meteorological  conditions  experienced 
that  day  require  the  most  control  to 
reach  attainment  Septembers,  1993 
also  had  the  highest  observed  ozone 
during  the  4  day  episode.  Though 
observed  and  predicted  concentrations 
do  not  match  exactly,  plausible  inputs 
resulted  in  plausible  predictions.  The 
overall  model  performance  for  the 
September  8.  1993  episode  dav  meets 
EPA  criteria.  Model  performance  on 
September  1 1 .  1993  was  similar  to  that 
observed  on  September  8.  1993.  but  is 
not  suitable  to  design  control  strategies, 
since  it  vva.s  a  Saturday.  Controls  based 
on  that  day  would  still  need  to  be 
shown  to  be  effective  in  controlling 
ozone  on  a  weekday,  since  the  Saturday 
emissions  from  mobile  and  area  sources 
differ  c unsideralily  from  their  weekday 
counterparts. 


In  addition,  during  episode  selection. 
TNRCC  used  a  modification  of  the 
Predominant  Wind  Direction  (PWD) 
method  to  analyze  each  potential 
episode  day.  The  wind  analysis  is  based 
on  morning  winds  and  afternoon  winds. 
The  largest  category  was  calm/calm 
with  10  of  71  cases  where  most  frequent 
wind  pattern  for  high  ozone  days 
occurred  in  the  HG  region.  The  second 
was  calm/SSE  with  9  cases.  September 
11,  1993  is  in  this  category.  The  third 
category  was  calm/ESE  with  8  cases. 
September  8,  1993  is  in  this  category. 
The  PWD  for  September  10.  1993  is' 
NNW/ESE.  which  had  one  case. 
Meanwhile,  the  PWD  for  September  9. 
1993  is  NNW/NNW.  which  had  none. 
Therefore,  each  of  these  episode  days 
covers  ciifferent  meteorological 
conditions  that  are  correlated  with  high 
ozone  levels  in  the  HG  area.  To  remove 
one  or  njore  of  the  four  episode  days 
would  remove  conditions  that  should  be 
evaluated  to  provide  assurance  that  the 
controls  adopted  in  the  SIP  would  be 
expected  to  show  attainment  of  the 
NAAQS  for  potential  meteorological 
conditions  conducive  to  ozone 
formation  in  the  HG  area.  In  addition. 
September  10.  1993  had  an  observed 
peak  value  that  was  significantly  lower 
than  the  design  value.  Control  strategies 
based  on  absolute  model  predictions  on 
this  day  may  not  be  sufficient  to  bring 
the  area  into  attainment.  Therefore,  no 
days  should  be  dropped  from  the  State's 
attainment  demonstration. 

Comment:  Evaluating  the  equations 
used  to  estimate  the  shortfall  for 
September  10  and  11.  1993,  results  in 
gaps  of  21  tpd  and  37  tpd,  respectively, 
for  which  could  be  filled  (with  surplus) 
from  the  list  of  gap  measures  given  in 
Table  6.1-2  of  the  proposal. 

Response:  As  stated  in  previous 
responses.  September  8,  1993  must  be 
considered  in  the  control  strategy  to 
have  confidence  that  the  HG  area  will 
attain  under  a  commonly  observed 
meteorological  condition.  In  any  case, 
after  revisions  to  the  inventory, 
modeling  now  indicates  that  the 
additional  reductions  estimated  for 
attainment  on  September  8.  1993  and 
September  10,  1993  is  90.9  tpd  and  93.7 
tpd  NOx,  respectively:  thus  even  on 
September  10.  1993  the  State  has  a 
shortfall  because  Texas  has  only  been 
able  to  adopt  measures  to  achieve  38 
tons/day  of  additional  measures. 

Comment:  TNRCC  has  presented  no 
evidence  that  the  model  is  accurately 
simulating  NOy  or  VOC  levels,  or  other 
intermediate  c;hemical  species  in  the 
vicinity  of  the  modeled  peaks. 

Response:  EPA  disagrees.  There  is  no 
monitoring  data  in  the  area  where  the 
modeled  peak  occurred  to  indicate  one 


way  or  the  other  how  well  the  model 
compared  to  measurements  of  NOx, 
VOC  and  intermediate  species.  As  a  part 
of  the  1993  COAST  study.  VOC 
concentrations  were  measured  at  two 
locations  in  the  HG  nonattainment  area, 
and  comparisons  have  been  made 
between  modeled  and  monitored 
concentrations.  Similarly,  for  each  of 
the  locations  where  NOx  was 
monitored,  comparisons  have  been 
made  between  modeled  and  monitored 
concentrations.  All  of  these 
comparisons  are  included  and  discussed 
in  the  '98  and  "99  SIPs  submitted  to 
EPA.  Therefore,  the  attainment 
demonstration  we  are  approving  relies 
upon  evidence  that  the  model  provided 
results  in  a  reasonable  agreement  with 
the  measurements  considering  that  the 
comparison  is  between  a  point 
measurement  and  a  simulated 
volumetric  average. 

Monitors  measure  the  concentration 
at  a  point  in  space,  and  in  practice, 
these  concentrations  can  vary 
significantly  from  a  volume  average  that 
is  4km  square  and  up  to  50  meter  high. 
This  is  true  for  VOC  and  NOx 
precursors,  and  is  especially  true  for 
precursors  emitted  by  point  sources. 
The  comparisons  that  have  been  made 
indicate  reasonable  agreement  between 
monitored  and  modeled  concentrations 
given  the  considerations  cited  above 
(see  Appendix  B  entitled  'Time  Series 
Plots  of  Observed.  CAMx  and  UAM-V 
Ozone  Precursors  Over  the  H/G 
Modeling  Domain  for  The  Base  Case 
Simulation")  of  the  .Appendix  B 
(entitled  "Modeling  the  Houston/ 
Galveston  Ozone  Attainment 
Demonstration  "))  of  the  December  2000 
SIP  revision.  Besides,  the  CAMx 
photochemical  model,  which  is  an 
ozone  model,  was  developed  and 
optimized  for  that  purpose.  As 
expected,  some  other  chemical  species 
will  not  compare  as  well  with  ambient 
data  as  does  ozone.  As  mentioned 
above,  there  are  no  monitoring  data  for 
intermediate  species,  which  have  not 
been  recommended  for  use  in  validating 
model  results  since  they  are  not  reliable. 
Instead,  these  are  often  used  to  validate 
model  inputs  (i.e..  emission  inventory), 
if  they  become  available. 

Comment:  Becau.se  of  doubts 
regarding  the  accuracy  of  the  model 
predictions,  commenters  recommend 
that  new  emission  controls  be  based  on 
proven  cost-effective  technology  and 
that  stakeholders  be  given  as  much  time 
to  implement  controls  as  the  Act  allows. 
The  model  simulations  and  basic 
science  that  are  the  foundations  of  the 
commission's  control  strategy  are 
currently  not  strong  enough  to  support 
the  unproven.  technically  infeasible.  or 
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economically  challenging  measures  in 
the  State's  adopted  control  strategy. 

Response:  As  described  in  previous 
comments,  we  believe  that  the  model 
performance  is  acceptable  and  provides 
an  appropriate  assessment  of  the 
amount  of  emission  reductions  needed 
for  the  HG  area  to  attain  TNRCC  and  its 
contractors  have  used  state-of-the- 
science  approaches  to  support  the 
adopted  control  strategy.  All 
appropriate  and  pertinent  data 
submitted  during  the  State's  comment 
periods  to  improve  the  model  were 
incorporated  or  addressed  by  the  State. 
As  discussed  in  our  RACM  and  the 
shortfall  enforceable  commitment 
responses,  it  is  EPA's  position  that  the 
control  measures  in  the  HG  control 
strategy  are  feasible.  Therefore,  it  is  our 
position  that  the  controls  that  have  been 
adopted  by  Texas  have  been  shown  to 
be  needed  for  the  HG  area  to  attain  by 
the  statutor\"  deadline.  These  controls 
are  being  implemented  as  expeditiously 
as  practicable  as  required  bv  the  Act. 

Comment:  A  commenter  believes  that 
the  TNRCC  must  address  the  risk  that 
the  modeling  uncertainties  may  have 
led  the  commission  to  a  wrong  estimate 
of  the  magnitude  of  emission  reductions 
needed  to  attain  the  ozone  NAAQS. 

Response:  In  the  earlier  submitted 
SIPs,  the  effect  of  the  uncertainty  of  the 
emissions  relative  to  the  reductions 
needed  to  attain  the  NAAQS  was 
addressed.  This  involved  developing  an 
alternate  emissions  inventory  that 
reflected  uncertainties,  evaluating  base 
case  model  performance,  and  the  effect 
on  the  reductions  needed  to  attain  the 
NA.^QS  with  the  future  2007  emissions. 
This  modeling  showed  that  the  control 
path  needed  to  attain  the  NAAQS  did 
not  change  (a  NOx  rather  than  VOC- 
directed  control  strategy),  and  that  the 
order  of  magnitude  of  the  required 
reductions  did  not  change  much.  This 
reinforced  the  necessity  of  obtaining  the 
level  of  NOx  and  VOC  reductions 
contained  in  this  SIP  revision. 

The  current  approach  does  not  show 
attainment  of  the  NAAQS  at  all 
locations  on  all  days  that  were  modeled, 
but  uses  modeling  in  combination  with 
weight  of  evidence  to  show  that  this 
level  of  NOx  and  VOC  reductions  are 
adequate  to  attain  the  standard. 
Furthermore,  the  mid-course  evaluation 
can  be  used  by  Texas  to  reassess  the 
level  of  controls  needed  to  attain  the 
NA<\QS  and  ensure  that  timely  progress 
is  being  made  toward  attainment  of  the 
standard. 

Comment:  One  commenter  supports 
the  recent  contract  commissioned  by 
Harris  County  with  Environ  This  work 
will  re-run  the  model  with  an  alternate 
meteorological  simulation  model  in  a 


further  attempt  to  address  the  non- 
performance of  the  grid  cells  in 
question 

Response:  EPA  understands  that 
TNRCC  has  worked  with  Harris  County 
and  Environ  on  the  alternate 
meteorological  simulation  of  the 
episode  modeled  b\  the  commission.  It 
takes  substantial  time  and  effort  to 
develop  meteorological  data  to  be  run  in 
the  photochemical  model.  After  the  data 
are  developed,  the  model  results  must 
be  evaluated  for  adequate 
meteorological  model  performance. 
Then  the  data  must  be  used  in  the 
photochemical  model  to  evaluate  base- 
case  model  performance  with  the  new 
data  set.  If  the  revised  base  case 
modeling  meets  the  performance 
requirements,  then  the  model  will  be 
applied  to  the  future  2007  emissions, 
and  various  control  scenarios  modeled. 
If  these  efforts  provide  a  better 
representation  of  meteorological 
conditions  in  the  HG  area,  then  Texas 
w  ould  address  them  in  the  mid-course 
review. 

Comment:  Because  of  the  model's 
performance  one  commenter  disagrees 
with  the  following  proposals; 

(1)  The  model  activities  were 
performed  as  outlined  in  the  Protocols. 

(2)  The  model  activities  were 
performed  according  to  the  Guideline 
For  Regulator*  Application  of  UAM. 

(3)  That  the  model  performed  within 
EPA's  recommended  ranges 

(4)  That  the  base  case  model  is 
suitable  for  control  strategy  testing. 

(5)  The  proposal  to  accept  the  base 
case  model  as  a  basis  for  attainment 
demonstration  modeling 

(6)  The  implicit  finding  that  the 
TNRCC  validated  the  performance  of  the 
base  case  modeling. 

(7)  That  the  simulated  ozone  contour 
plots  from  the  base  case  model  depict 
the  area  of  ozone  to  be  only  "somewhat 
at  odds  geographically  "  with  the 
monitors. 

(8)  The  implicit  finding  that  the  base 
case  model  fails  only  to  "precisely 
predict  "  the  position  of  the  cloud  of 
ozone  geographically 

(9)  That  the  base  case  model's 
predicted  position  of  the  cloud  of  ozone 
does  not  by  itself,  mean  that  the  base 
case  model  is  not  acceptable  for  control 
strategy  development. 

(10)  That  the  statistical  measures  from 
the  base  case  model  are  within  EPA 
recommended  limits  for  all  days  of 
September  8-11.  1993 

(11)  That  the  results  of  the  statistical 
measures  are  within  EPA  recommended 
ranges. 

(12)  That  the  spatial  and  temporal 
patterns  of  ozone  generated  by  the  base 


case  model  indicate  it  is  acceptable  for 
use  in  the  Attainment  Demonstration. 

(13)  The  diagnostic,  sensitivity, 
statistical  and  graphical  performance  of 
the  base  case  model  indicate  it  is 
acceptable  for  use  in  the  Attainment 
Demonstration 

(14)  That  reductions  of  NOx  will  be 
most  effective  in  bringing  HGA  into 
attainment. 

(15)  That  the  quadratic  equation  usfed 
by  the  TNRCC  to  determine  the 
additional  amount  of  additional 
emission  reductions  is  consistent  with 
the  1999  guidance. 

(16)  That  the  quadratic  equation  is  an 
improvement  over  the  1999  guidance. 

(17)  That  an  additional  96  tons/day  of 
NOx  emission  reduction  are  necessan.' 
to  bring  the  HG  area  into  attainment. 

Response:  As  discussed  in  previous 
comments,  we  believe  the  model 
performed  acceptably  for  use  in  control 
strategy  development.  Therefore,  we 
disagree  with  the  commenter  and 
continue  to  support  the  findings  in  the 
conclusions  from  our  proposed  approval 
that  are  cited  above. 

b.  Model  Inputs 

Comment:  Off-road  shipping 
emissions  may  be  underestimated  based 
on  preliminar\'  results  from  the  Texas 
Air  Quality  2000  Study 

Response:  The  State  conducted  a 
study  of  actual  shipping  activity  in  the 
HG  area  and  applied  EPA  emission 
factors  to  the  activity  to  calculate  the 
shipping  emissions.  This  site-specific 
methodology'  is  approved  by  EPA  and 
provides  the  best  estimate  of  emissions 
at  this  time  The  results  from  the  Texas 
Air  Qualit)  Study  2000  are  iust  now 
being  made  available  for  analysis  The 
results  were  not  available  to  the  State  at 
the  time  the  SIP  was  prepared,  and  the 
State  needs  additional  time  to  evaluate 
the  data.  It  is  hoped  that  the  data  can 
be  used  by  Texas  for  its  mid-course 
review .  However,  there  is  no  evidence 
presently  before  EPA  showing  that  off- 
road  shipping  emissions  were 
underestimated  by  the  State. 

Comment:  Industrial  VOC  emissions 
are  understated  based  on  the 
preliminar%  results  of  the  Texas  2000 
Air  Quality  Study 

Response:  As  discussed  above, 
TNRCC  has  followed  EPA  approved 
methodologies  in  preparing  its 
emissions  inventory-  They  have  gone  to 
substantial  effort  to  characterize  all  the 
categories,  including  the  industrial 
emissions.  This  has  included  detailed 
inventories  from  all  of  the  major 
emitters  and  inclusion  of  episodic 
releases  that  were  reported  during  the 
1993  episode.  We  believe  that  the 
emissions  inventory  is  based  on  the  best 
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available  techniques  and  data  and  meets 
all  EPA  criteria  and  recjuirements. 

TN'RCC  is  contuuiing  to  work  to 
im[irnve  the  invcntury  This  is  a  major 
t'mphasis  of  the  Texas  2000  Air  Quality 
>tudv.  We  are  aware  some  of  the 
preliminary  findings  of  this  study 
iiidu  <iti'  th.it  in(iustrial  VOC  emissions 
may  be  understated.  This  indication  is 
based  upon  oni\  preliminary  findings  at 
this  time,  however.  Texas  has  reached 
nil  final  t:on(:lusions.  EPA  will  work 
with  TNRCX'  and  other  stakeholders  to 
address  improvements  to  the  inventory' 
so  that  the  mid-course  review  modeling 
incorporates  any  new  and  appropriate 
data. 

Comment:  The  commission  and  its 
contractors  have  worked  commendably 
to  develop  what  mav  be.  in  many 
respects,  the  most  accurate  emissions 
inventory  ever  used  in  photochemical 
modeling.  But  major  uncertainties  still 
exist  in  other  respects  and  in  the 
inodt'l's  representation  of  the  chemical 
r(M(  tions  and  meteorological  processes 
that  determine  the  location,  time,  and 
magnitude  of  high  ozone  levels  in 
Houston-Galveston. 

Rfspoiist':  P'P.\  disagrees  that  there 
are  ma)or  uncertainties  with  the 
modeling.  As  discussed  above  in 
previous  responses,  it  is  EPA's  technical 
position  that  the  modeling  adequatelv 
represents  the  meteorological  processes 
for  the  HCj  area  to  allow  its  use  for 
control  strategy  purposes.  Further,  the 
niofifjini;  i--  .u  i  •'pt.ible  in  its 
representation   it  tlie  chemical  reactions 
in  the  HG  area.  TNRGC  and  its 
I  (mtrac:tors  have  used  state-of-the- 
science  modeling  approaches  for 
di'\eiopment  of  the  meteorological 
parameters  used  in  the  modeling. 

The  chemical  algorithms  used  in  the 
modeling  reflect  the  latest  developments 
in  the  state-of-the-science  today.  TNRGC 
IS  currentlv  investigating  various 
alternate  chemical  mechanisms,  and 
they  plan  to  continue  this  activity  with 
analyses  on  the  Texas  2000  studv 
results.  If  enhancements  are  identified 
for  the  chemical  algorithms,  they  can  be 
utilized  in  the  mid-course  evaluation, 
and  Texas  would  include  them  in  the 
inid-cnurse  review  SIP. 

Commpnt  It  was  noted  that  the  91  tpd 
increase  in  point  source  NO\  emissions 
produced  daily  maximum  ozone 
iiK  reases  ranging  from  1.5  ppb  (on 
September  10)  to  b.l  ppb  (on  September 
1 1;.  Ihe  commenter  also  noted  that  the 
91  tpd  decrease  in  on-road  mobile  and 
non-road  mobile  source  NO\  emissions 
()rodu(  I'd  ozon*'  decreases,  relative  to 
HR.M  Strategy  1 ,  rangmg  rom  6.9  ppb 
((jn  September  1 1)  to  10  8  ppb  (on 
September  8).  From  this,  the  commenter 
sees  relatively  small  benefits  from  the 


commission's  90%  point  source  control 
proposal  relative  to  a  75%  point  control 
level,  but  sees  greater  benefits  if  the 
same  amount  of  incremental  emissions 
was  reduced  from  mobile  sources.  It  was 
also  noted  that  mobile  source  emission 
reductions  ranged  from  1.1  to  7.0  times 
more  effective  than  point  source  NO\ 
reductions  at  reducing  ozone  levels 
(given  the  ratio  of  mobile  source  to 
point  source  NOv  effectiveness).  From 
this,  it  follows  that  mobile  source  NO\ 
emission  reductions  are  on  average  3 
times  more  effective  at  reducing  ozone 
levels  than  are  point  source  emission 
reductions. 

Response:  It  is  quite  possible  that 
mobile  source  controls  may  be  more 
effective  in  reducing  ozone  levels  for 
certain  nonattainment  areas.  The  State, 
however,  analyzed  the  ensemble  of 
emission  reductions  modeled  for  the  SIP 
development  for  the  HG  area  based  on 
an  analysis  of  potential  reductions 
available  from  all  of  the  various  source 
categories.  As  discussed  in  other 
sections,  Texas  has  adopted  all  RACM 
for  mobile  as  well  as  stationary  sources. 
It  is  not  EPA's  role  to  disapprove  the 
State's  choice  of  control  strategies  if  that 
strategy  will  result  in  attainment  of  the 
one-hour  standard  and  meets  all  other 
applicable  statutory  requirements.  See 
Union  Elsctric  v  EPA,  427  U.S.  246 
(1976);  Train  v.  NRDC.  421  U.S  60 
(1975). 

Comment:  One  commenter  states  that 
the  modeled  control  strategy  contained 
in  the  Attainment  Demonstration 
includes  measures  that  were  modified 
or  removed  from  the  SIP.  The  State  did 
not  remodel  to  determine  the  impact  of 
these  changes.  Particularly,  one  measure 
that  was  modified  was  a  relaxation  in 
utility  controls  from  93%  to  90%. 

Another  commenter  supported  the 
changes  to  the  required  emission  rates 
for  utilities  because  these  revisions  will 
be  offset  by  emission  reductions  from 
grandfathered  facilities  in  attainment 
counties  surrounding  the  HG  area. 

Responne:  During  the  State's 
settlement  negotiations  and  trial  court 
proceedings  this  summer  in  BCCA 
Appeal  Group,  et  al.  v.  Texas  Natural 
Resource  Consen'ation  Commission,  et 
al.  in  the  District  Court  of  Travis 
County,  Texas  250th  Judicial  District, 
CauseNo,  GNl-00210.  TNRCC 
determined  that  the  amount  of  control 
for  utilities  should  be  reduced  from 
93%  control  to  90%  control.  Due  to  time 
constraints  and  the  necessity  for 
submitting  an  approvable  attainment 
demonstration  in  time  for  EPA  action 
before  the  NRDC  consent  decree 
deadline  of  October  15.  2001  for 
proposing  a  FIP  in  the  absence  of  a  fully 
approved  SIP,  the  revised  utility 


controls  were  not  modeled  by  TNRCC. 
TNRCC  believes,  and  EPA  agrees,  that 
any  potential  loss  in  ozone  benefit  from 
reducing  the  utility  point  source 
requirement  will  be  de  minimis,  based 
upon  a  review  of  certain  information 
gathered  from  the  2000  Texas  Air 
Quality  Study.  The  information  in  the 
Study  indicates  that  Reliant  Energy's 
Parish  power  plant,  located  in  the  HG 
area  has  an  ozone  production  efficiency 
which  is  3  to  5  times  smaller  than  the 
ozone  production  efficiency  expected 
for  the  grand-fathered  utility  and  non- 
utility  sources  based  on  Southern 
Oxidant  Study  results  for  the  Memphis 
area.  Ozone  production  efficiency  is  a 
measure  of  the  efficiency  that  a 
particular  NO\  plume  generates  ozone 
and  is  an  indication  of  the  reactivity  of 
the  VOCs  with  which  the  NO\  plume 
comes  in  contact.  The  Parish  plant  is 
located  outside  the  central  urban  area 
and  apparently  not  in  an  area  of  highly 
reactive  biogenic  emissions.  The 
remaining  units  affected  by  the  reduced 
control  requirement  are  mainly  peaking 
units  which  deliver  their  increased 
emissions  during  the  hot  afternoon 
hours.  Modeling  for  the  construction 
ban  and  lawn-care  activities  has 
consistently  shown  that  emissions  in 
the  afternoon  contribute  less  to  ozone 
formation  in  the  HG  area  than  emissions 
generated  in  the  morning. 

To  counterbalance  the  reduced 
controls  on  utilities  in  the  HG  area, 
Texas  will  control  grandfathered 
sources  in  East  and  Central  Texas  by 
50%  as  required  by  recent  State 
legislation.  These  controls  are  in 
addition  to  controls  on  utilitv  sources, 
Alcoa  and  Texas  Eastman  that  are 
already  included  in  the  model  results. 
These  new  controls  would  apply  to  all 
non-utility  sources,  particularly 
pipeline  compressor  station  emissions 
would  be  reduced  by  50%.  These 
emission  reductions  can  be  expected  to 
achieve  an  ozone  benefit  in  the  HG  area 
to  counterbalance  the  loss  in  NO\ 
reductions  from  the  change  in  utilities 
from  93-90%  control 

Because  the  impact  of  the  emission 
increases  for  utilities  in  the  HG  area  will 
be  small  and  there  is  a  program  to  offset 
these  de  minimis  increases.  EPA 
believes  it  is  appropriate  to  accept  the 
modeling  and  weight  of  evidence  as 
showing  that  attainment  can  be 
achieved  in  the  HG  area  by  the  statutory 
deadline. 

TNRCC  currently  intends  to  conduct 
modeling  based  on  the  data  results  of 
the  Texas  2000  Air  Quality  Study,  in 
2002.  Pursuant  to  the  State's  mid-course 
review  enforceable  commitment,  Texas 
will  submit  a  revised  attainment 
demonstration  SIP  bv  Mav  1 .  2004  that 
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will  include  modeling  that  incorporates 
all  scientific  advancements  made  since 
the  recent  SIP  revisions,  as  appropriate. 

Comment:  As  required  by  recent 
legislation,  the  TNRCC  repealed  the 
time-of-day  construction  ban.  To 
provide  for  the  benefits  that  would  have 
been  achieved  by  the  construction  ban. 
the  Texas  legislature  adopted  a  diesel 
emission  reduction  incentive  program. 
However.  TNRCC  failed  to  model  the 
control  strategy  with  the  diesel  engine 
incentive  program  replacing  the 
morning  construction  ban.  EPA  may  not 
approve  the  photochemical  modeling 
and  the  subsequent  gap  calculation 
because  these  emission  reductions  were 
revised  and  not  modeled. 

Response.- Texas  legislation,  enacted 
in  May.  2001,  established  a  diesel 
emission  reduction  incentive  program 
and  required  TNRCC  to  repeal  its  rules 
for  a  morning  construction  ban  and 
accelerated  purchase  of  diesel 
equipment.  Due  to  time  constraints  and 
the  necessity  for  submitting  an 
approvable  attainment  demonstration  in 
time  for  EPA  action  before  the  NRDC 
consent  decree  deadline  of  October  15. 
2001  for  proposing  a  FIP  in  the  absence 
of  a  fully  approved  SIP.  the  State  could 
not  specifically  model  the  diesel  engine 
incentive  program  in  their  attainment 
demonstration  The  TNRCC  had. 
however,  conducted  numerous  control 
scenario  modeling  runs,  which 
combined  federal,  state  and  local 
measures,  designed  to  provide 
significant  ozone  reductions  in  the  area. 
The  results  of  one  control  scenario 
modeling  run  indicated  that  the  benefit 
of  the  construction  ban  was 
approximately  3  ppb  of  ozone.  Based  on 
the  quadratic  cur\'e,  TNRCC  estimated 
that  this  3  ppb  reduction  in  the  ozone 
concentration  level  was  equivalent  to  a 
6.7  tpd  reduction  of  N0\  emissions. 
EPA  believes  the  State  used  acceptable 
procedures  for  determining  this 
estimate.  As  discussed  in  other 
responses  to  comments  regarding  the 
diesel  engine  incentive  Program.  EPA 
believes  that  this  program  will  achieve 
greater  NO\  emissif)n  reductions  in  the 
HG  area  than  6.7  tpd.  EPA  and  State 
calculations  project  that  this  new 
program  will  cover  the  loss  in 
reductions  from  the  construction  ban 
and  the  accelerated  purchase  rules,  and 
also  fill  a  portion  of  the  shortfall  EPA 
believes  that  the  incentive  program  will 
likely  produce  somewhat  greater 
benefits  than  the  morning  construction 
ban  because  it  can  achieve  emission 
reductions  not  only  from  construction 
diesel  equipment  but  also  from 
additional  categories  such  as  tug/tow- 
boats  which  are  located  in  the  portion 
of  the  HG  area  where  the  highest  ozone 


levels  often  occur.  In  addition,  TNRCC 
currently  intends  to  conduct  modeling 
based  on  the  data  results  of  the  2000 
Texas  Air  Quality  Study,  in  2002. 
Pursuant  to  the  State's  mid-course 
review  enforceable  commitment,  Texas 
will  submit  a  revised  attainment 
demonstration  SIP  by  May  1,  2004  that 
will  include  modeling  that  incorporates 
all  scientific  advancements  made  since 
the  recent  SIP  revisions,  as  appropriate. 

Comment:  TNRCC  has  not  correctly 
estimated  point  source  growth  in 
attainment  counties  of  East  and  Central 
Texas.  The  commenter  provided  Public 
Utility  Commission  estimates  of  new- 
capacity. 

Response:  As  noted  by  the 
commenter.  Appendix  H  of  the  SIP 
contains  documentation  of  the  projected 
newly  permitted  growth  Texas 
examined  all  of  the  permits  issued  by 
TNRCC  for  the  8  county  HG  area  and  the 
counties  within  100  miles  of  the  HG 
area.  Permitted  projects  in  this  area 
were  included  in  the  model's  future 
base  inventory.  EPA  believes  that  Texas 
used  a  reasonable  method  of  estimating 
the  growth  for  the  area  most  likely  to 
impact  the  HG  area's  air  quality. 

Comment:  One  commenter  stated  the 
attainment  and  rate  of  progress 
demonstrati(ms  are  flawed  because  they 
assume  a  fleet  mix  that  does  not 
accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks.  EPA  and  the  states  have 
not  followed  a  consistent  practice  in 
updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  EPA  cannot 
rationally  approve  SIPs  that  are  based 
on  such  materially  inaccurate 
assumptions  Continued  use  of  out- 
dated assumptions  is  inconsistent  with 
the  duty  imposed  by  the  Act  section 
182(a)(3)  to  triennially  update  the 
emission  inventory.  If  the  motor  vehicle 
inventory  has  not  been  updated  in 
preparing  the  current  SIP  submission, 
the  SIP  should  be  disapproved.  One 
commenter  compared  the  numbers  from 
the  Dallas/Fort  Worth  area  to  the  HG 
area  and  provided  the  results  of  a 
Contractor  Study  of  vehicle  registration 
data  to  support  its  claims  that  the 
portion  of  SUVs  in  the  Houston  fleet  are 
understated. 

Response:  The  November  1999  HG 
area  attainment  demonstration  SIPs 
associated  mobile  source  budgets  were 
based  on  fleet  mix  information  updated 
based  on  a  December  1998  Texas 
Transportation  Institute  ITTI)  Report. 
"Development  of  Gridded  On-road 
Inventory-  for  the  Houston/Galveston 
Ozone  Nonattainment  Area.  "  found  in 
Appendix  G  of  the  November  1999  SIP 
revision.  TTI  relied  on  vehicle 
classification  count  data  recorded  on 


roadways  throughout  the  8-countv  area 
by  Texas  Department  of  Transportation 
(t.xDOT)  personnel  utilizing  automatic 
vehicle  classification  (AVC)  equipment. 
This  equipment  is  set  up  along  the 
roadway  and  is  calibrated  to  classif\'  all 
of  the  passing  vehicles  into  thirteen 
vehicle  types.  Due  to  the  fact  that  AVC 
equipment  cannot  distinguish  vehicle 
fuel  type  on  the  roadway,  the  various 
vehicle  categories  are  then  separated  out 
into  their  gasoline  and  diesel 
classifications,  based  on  a  combination 
of  M0BILE5  defaults  and  county  vehicle 
registration  data.  The  fleet  mix 
information  was  based  on  vehicle 
counts  that  were  a  mix  of  1996  data  for 
week  days,  and  1993  and  1998  data  for 
weekends.  This  was  the  most  recent 
data  available  when  Texas  submitted 
the  attainment  demonstration  SIP  for 
the  HG  area  in  November  1999. 

The  December  2000  SIP  included  data 
provided  by  TTI  from  the  most  recently 
available  obser\-ed  A\'C  data  which  was 
from  1997.  1998.  and  1999.  In  order  to 
avoid  year-to-year  fluctuations  in  the 
data  set.  TTI  averaged  the  AVC  data 
from  these  three  years  in  order  to  obtain 
a  more  recent  VNTT  mix.  which  was 
used  in  the  revised  2007  inventory  This 
data  was  used  to  update  the  modeling 
provided  in  December  2000.  At  the  time 
the  TNRCC  modeling  for  the  December 
2000  SIP  was  being  completed,  this  data 
set  was  the  most  recent  data  available 
The  data  used  for  the  modeling  is  more 
recent  than  the  most  recently  completed 
periodic  inventory-  (1996).  The  1999 
inventory-  is  expected  to  be  completed 
soon  and  include  the  more  recent  data. 

EPA  requires  the  most  recent 
available  data  to  be  used,  but  we  do  not 
require  it  to  be  updated  on  a  specific 
schedule.  Therefore,  different  SIPs  base 
their  fieet  mix  on  different  years  of  data. 
Our  guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILE6  (as  required 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  from  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  M0BILE6.  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILE6. 

In  the  .November  3.  1999.  "Guidance 
on  Motor  N'ehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment 
Demonstrations."  we  state  that,  when 
developing  motor  vehicle  emissions 
budgets,  the  MOBILE  inputs  (including 
vehicle  fleet  characteristics)  should  be 
appropriate  and  up-to-date  as  outlined 
in  EPA's  guidance  on  SIP  inventories 
and  the  MOBILE  user's  guide.  The  SIP 
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has  been  based  on  the  most  recent 
infcirmatinn  and  meets  the  intended 
purpose  of  the  existing  guidance. 

A  particular  concern  raised  by  a 
commenfer  was  that  registration  data 
from  the  TXDOT  data  base  indicate  that 
i:^2"n  of  the  \  chicles  registered  in  the 
H  county  area  are  light  dutv  gas  trucl<.s 
two  (LDGT2)  as  compared  to  the  VMT 
mix  figures  provided  by  TTI  which 
project  this  category  at  only  4.5%  of  the 
mix  The  c;ommenter  also  pointed  out 
that  LDGT2  were  estimated  as  11.4%  of 
the  mix  for  the  Dallas/ Fort  Worth  area 
.SIP  and  the  EPA  national  default  is 
8.8%.  The  LDGT2  category  includes 
large  SUV  and  pickups.  The  percentage 
of  miles  traveled  by  these  vehicles  is 
important  bet;ause  they  currently  have 
higher  emission  standards  than 
passenger  cars. 

The  EPA  believes  that  vehicle 
registration  data  alone  does  not 
nec:essarily  represent  the  most  accurate 
estimation  of  fleet  mix  characteristics 
that  actually  exist  on  the  current 
transportation  network  system.  The  best 
possible  approae.h  would  be  to  use  a 
(  ombination  of  both  AVC  and 
convt-ntional  registration  data.  However. 
EPA  believes  that  field  AVC  data  of 
vehicles  traveling  on  the  roadways 
throughout  the  8-county  area  provide  a 
reasonable  estimate  of  the  types  of 
vehicles  and  distance  these  vehicles  are 
driven.  This  is  because  vehicles  from 
some  categories  are  driven  more  than 
other  categories.  Heavy  Duty  Diesel 
Trucks,  in  particular,  account  for  more 
miles  than  the  values  that  may  be 
reflected  by  the  vehicular  registration 
process.  Registration  distribution  is 
different  than  VMT  mix  and  actual  data 
is  the  best  possible  information.  In 
addition,  while  (me  might  expect  the 
numbers  to  be  similar  between  DFW 
and  Houston,  they  are  two  different 
cities  with  manv  different  social  and 
economic  variables.  One  cannot 
presume  Houston  to  be  the  same  as 
DFW  when  the  location  specific  data 
does  not  support  this  conclusion. 

It  is  worth  noting  that  the  Tier  11 
standards  will  eliminate  the  difference 
between  (i)  passenger  car  and  (ii)  larger 
truck  and  Sl'\'  emissions  standards. 
Therefore,  as  Tier  II  vehicles  become 
more  widespread,  possible 
discrepancies  in  the  percentage  of 
trucks  and  SUVs  will  become  less 
important  for  air  quality  planning 
purposes.  The  Tier  II  standards  begin 
taking  affect  in  new  vehicle 
manufactured  in  2004. 

The  EPA  has  encouraged  and  required 
use  of  the  latest  assumptions  and  data 
in  forecasting  the  on-road  mobile  source 
emissions  whenever  possible.  Updating 
the  data  and  using  the  latest  information 


is  a  continuous  planning  process  which 
does  not  end  with  this  SIP  and  will 
continue  in  the  future  for  emissions 
inventory  updates.  SIP  development, 
and  for  conducting  conformity 
determinations.  In  addition,  the 
refinements  in  the  emissions  inventory 
procedures  and  use  of  the  MOBILE6 
model  will  further  enhance  not  only  the 
V^T  mix  issue  but  also  other 
parametric  inputs  in  computing  the  on- 
road  mobile  source  emissions.  However, 
it  must  be  recognized  that  because  of 
many  constraints  associated  with 
availability  and  timing  of  new 
information,  the  process  of  updating  the 
vehicular  and  other  data  does  not 
necessarily  follow  the  SIP  development 
cycle,  and  thus  there  is  likely  to  be  a  lag 
time.  The  EPA  is  committed  to  ensure 
that  the  best  available  data  are  used  in 
any  air  quality  analysis  and  this  SIP  is 
no  exception.  Therefore,  based  on  the 
information  documented  in  the  SIP  and 
the  EPAs  current  guidance,  the  EPA 
believes  that  Texas  has  made  reasonable 
assumptions  and  has  utilized  the  most 
recent  available  data  in  determining  the 
on-road  mobile  source  emissions. 

Comment:  The  model's  failure  to 
account  for  episodic  emissions  events  is 
a  serious  flaw.  The  commenter  cited  a 
description  in  the  SIP  of  a  butadiene 
release  as  evidence  of  this  problem. 

Response:  TNRCC  made  every  effort 
to  account  for  episodic  emissions  in  the 
model.  It  surveyed  companies  to 
determine  if  any  specific  events 
occurred  during  the  modeling  episode, 
including  reported  upset  events.  The 
reported  episodic  emissions  were 
included  in  the  modeling. 
Consequently,  we  believe  Texas  used 
the  best  information  available  to  address 
episodic  emissions  and  therefore,  the 
SIP  is  approvable 

The  growing  availability  of  ambient 
VOC  data  from  the  Photochemical 
Assessment  Monitoring  Stations 
(PAMS)  network,  however,  indicates 
that  mora  may  need  to  be  done  in  this 
area.  The  butadiene  release  cited  by  the 
commenter  is  a  case  in  point.  In 
addition,  the  Texas  2000  Air  Quality 
Study  is  providing  a  wealth  of 
information  that  is  just  being  analyzed. 
This  data,  it  is  hoped,  will  shed  more 
light  on  the  impact  of  episodic 
emissions  on  ozone  levels.  The  mid- 
course  review  SIP.  due  to  EPA  in  May 
2004.  will  contain  the  most  recent  data 
available  for  that  SIP's  planning. 

Comment:  EPA  should  investigate  the 
impact  on  the  plan  of  any  changes  being 
considered  in  the  EPAs  90-day  review 
of  the  New  Source  Review  (NSR) 
progam.  The  commenter  is  concerned 
that  relaxed  NSR  requirements  may 


affect  the  level  of  emissions  from  point 
sources  in  the  Region. 

Response:  The  90-day  review  of  the 
NSR  program  is  not  complete  at  this 
time.  It  is  expected  that  any 
modifications  to  the  Federal  NSR 
provisions  will  include  provisions  for 
strict  caps  for  the  pollutants  and 
therefore  should  be  as  stringent  as  the 
present  NSR  rule  M(jreover.  any 
changes  made  through  this  review  will 
not  affect  the  NSR  rules  approved  for 
the  HG  area  in  the  current  SIP.  If  Texas 
determines  that  the  HG  area  rules 
should  be  modified  in  response  to  the 
90-day  review.  Texas  will  need  to 
submit  those  changes  as  a  SIP  revision 
and  under  Section  1 10(1)  of  the  Act. 
EPA  will  need  to  consider  the  effect  of 
those  changes  on  the  HG  area's 
attainment  demonstration. 

c.  Weight  of  Evidence  Analysis 

Comment:  Several  commenters  stated 
that  the  weight  of  evidence  approach 
does  not  demonstrate  attainment  or 
meet  CAA  requirements  for  a  modeled 
attainment  demonstration.  Commenters 
added  several  criticisms  of  various 
technical  aspects  of  the  weight  of 
evidence  approach,  including  certain 
specific  applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  Act,  .serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15.  1994. 
demonstrations  of  how  thev  would 
atlain  the  one-hour  standard.  Section 
182(c)(2)(A)  provides  that  "[tlhis 
attainment  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  the  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results,  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling." 
because  the  modeling  results  constitute 
the  principal  component  of  EPAs 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
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determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide.  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  (40  CFR  part 
51.  Appendix  W)  (Guideline  on  Air 
Quality  Models)."'  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide.  "Where  an  air  quality  model 
specified  in  appendix  W.  *    *    *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
(with  approval  b\  EPA.  and  after)  notice 
and  opportunity  for  public  comment. 
*   *   *."  Appendix  W.  in  turn,  provides 
that.  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas.  "  but 
further  refers  to  EPAs  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFH  part  51.  Appendix  W.  section 
6. 2.1. a.  The  modeling  guidance 
discusses  the  data  requirements  and 
operating  procedures,  as  well  as 
interpretation  of  model  results  as  they 
relate  to  the  attainment  demonstration. 
This  provision  references  guidance 
published  in  1991,  but  EPA  envisioned 
the  guidance  would  change  as  we 
gained  experience  with  model 
applications,  which  is  why  the  guidance 
is  referenced,  but  does  not  appear,  in 
Appendix  W.  With  updates  in  1996  and 
1999.  the  evolution  of  EPA's  guidance 
has  led  us  to  use  both  the 
photochemical  grid  model,  and 
additional  analvtical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  one-hour 
daily  maximum  ozone  concentrations  in 
all  grid  cells  for  the  attainment  year  to 
the  level  of  the  NAAQS.  The  results 
may  be  interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
A  deterministic  test  or  a  statistical  test. 
Under  the  deterministic  test,  a  predicted 
concentration  above  0.124  parts  per 
million  (ppm)  ozone  indicates  that  the 
area  is  expected  to  exceed  the  standard 
in  the  attainment  year  and  a  prediction 
at  or  below  0.124  ppm  indicates  that  the 
area  is  expected  to  not  exceed  the 
standard.  Under  the  statistical  test, 
attainment  is  demonstrated  when  all 


predicted  (i.e..  modeled)  one  hour  ozone 
concentrations  inside  the  modeling 
domain  are  at.  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled), - 

In  1996.  EPA  issued  guidance'  to 
update  the  1991  guidance  referenced  in 
40  CFR  part  50.  App.  W.  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e..  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  obser\'ed  exceedances. 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment. 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  w  hether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  determination. 
Under  a  weight  of  evidence 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g..  changes  in  the  predicted 
frequency  and  pervasiveness  of  one- 
hour  ozone  NAAQS  exceedances.  and 
predicted  change  in  the  ozone  design 
value):  actual  obser\'ed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data):  estimated  emissions 
trends:  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999.  EPA  issued  additional 
guidance^  '^  that  makes  further  use  of 


'  The  August  12.  1996  version  of  ".Appendix  W 
to  Part  Sl^^uideline  on  air  Quality  .Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EP.A  is  proposing  updates  to  this 
rule  which  will  not  be  in  effect  until  the  new  rule 
is  promulgated. 


•  Guidance  on  the  IJse  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-»54/B-95-007.  |une  1996. 

Mbid. 

*  ''  'Guidance  for  Improving  weight  of  Evidence 
Through  Identification  of  .Additional  Emission 
Reductions.  Not  Modeled.  '  l^J.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Planning 
and  Standards.  Emissions.  Monitoring,  and 
Analvsis  Division.  Air  Quality  Modeling  Group. 
Research  Triangle  Park.  NC  27711.  November  1999. 
Web  site:  htip://ww\t. ppa.gov/ttn/scmm.  http:// 
www.ncdc.noaa.gov/ol/climate/research/1999/ 
perspectives.html  and  "Regional  Haze  and 
Visibility  in  the  Northeast  US".  NESCM'M  at 
http://www.nescaum.org/pdf/pubslist.pdf 


model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  weight  of  evidence  determination, 
which  requires,  under  certain 
circumstances,  additional  emission 
reductions  that  are  or  will  be  approved 
into  the  SIP.  but  that  were  not  included 
in  the  modeling  analysis,  that  will 
further  reduce  the  modeled  design 
value  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA.  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  le\'el 
of  the  standard.  Since  the  form  of  the 
one-hour  NAAQS  allows  exceedances,  it 
did  not  seem  appropriate  for  EPA  to 
require  the  test  for  attainment  to  be  "no 
exceedances  "  in  the  future  model 
predictions.  The  method  outlined  in 
EPA's  1999  guidance  uses  the  highest 
measured  design  value  from  all  sites  in 
the  nonattainment  area  for  each  of  three 
years.'  The  three  year  'design  value  " 
represents  the  air  quality  obser\ed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e..  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e.. 
average  of  daily  maximum 


'  .^  ( ommenter  criticized  the  1999  guidance  as 
flawed  on  grounds  that  it  allows  the  averaging  of 
the  three  highest  air  quality  sites  across  a  region, 
whereas  EPA's  1991  and  1996  modeling  guidance 
requires  that  attainment  be  demonstrated  at  each 
site.  This  has  the  effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against  higher 
concentrations  thus  reducing  the  total  emission 
reduction  needed  to  attain  at  the  higher  site.  The 
commenters  concern  is  misplaced.  EP.^  relies  on 
this  averaging  only  for  purposes  of  determining  one 
component,  i.e.. — the  amount  of  additional 
emission  reductions  not  modeled — of  the  weight  of 
evidence  determination  The  weight  of  evidence 
determination,  in  turn,  is  intended  to  be  a 
qualitative  assessment  of  whether  additional  factors 
(including  the  additional  emissions  reductions  not 
modeled),  taken  as  h  whole,  indicate  that  the  area 
is  more  likely  than  not  to  attain. 
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concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak,  ozone 
concentrations  generally  result  in 
similar  nzone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
idenlifving  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard  This  step  uses  a  locallv 
derived  factor  which  assumes  a 
relationship  between  ozone  and  the 
precursors. 

Although  a  commenter  criticized  this 
technique  for  estimating  ambient 
improvement  because  it  does  not 
incorporate  complete  modeling  of  the 
additional  emissions  reductions,  the 
regulations  do  not  mandate  nor  does 
EPA  guidance  suggest  that  States  must 
model  all  control  measures  being 
implemented  Moreover,  a  component 
of  this  technique-the  estimation  of 
future  design  value,  should  be 
considered  a  model  predicted  estimate. 
Therefore,  results  from  this  technique 
are  an  extension  of  "photochemical 
grid"  modeling  and  are  consistent  with 
section  182(c)(2)(A).  Also,  a  commenter 
believes  EPA  has  not  provided  sufficient 
opportunity  to  evaluate  the  calculations 
used  to  estimate  additional  emission 
reductions.  EPA  provided  a  60-day 
period  for  comment  on  the  methodology 
and  calculations  in  December  1999  and 
a  JO-day  comment  period  in  lulv  2001 
on  the  HG  areas  calculated  shortfall 
Texas  also  provided  a  public  comment 
period  and  public  hearings  in 
September.  2000  on  this  issue. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16,  1999  NPRs 
will  yield  a  lowRr  control  estimate  than 
if  we  relied  entirely  on  reducing 
maximum  predictions  in  every  grid  cell 
to  less  than  or  equal  to  124  ppb  on  every- 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell.  If  the  model  over  predicts  observed 
concentrations,  predicted  controls  may 
be  further  overestimated.  EPA  has 
considered  other  evidence,  as  described 
above  through  the  weight  of  evidence 
determination 


When  reviewing  a  SIP,  the  EPA  must 
make  a  reasonable  determination  that 
the  control  measures  adopted  more 
likely  than  not  will  lead  to  attainment. 
Under  the  Weight  of  evidence 
determination.  EPA  has  made  this 
determination  for  the  HG  area  based  on 
all  of  the  information  presented  by  the 
State  and  available  to  EPA.  The 
information  considered  includes  model 
results  for  the  majority  of  the  control 
measures.  Though  all  measures  were  not 
modeled,  EPA  reviewed  the  model's 
response  to  changes  in  emissions  as 
well  as  observed  air  quality  changes  to 
evaluate  the  impact  of  additional 
measures,  not  modeled.  EPA's  decision 
was  further  strengthened  by  the  State's 
commitment  to  check  progress  towards 
attainment  in  2004  and  to  adopt 
additional  measures,  if  the  anticipated 
progress  is  not  being  made. 

A  commenter  furtner  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  rollback  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  part  51,  App.  W,  .section 
6. 2. I.e.  provides.  "Proportional 
(rollback/forward)  modeling  is  not  an 
acceptable  procedure  for  evaluating 
ozone  control  strategies.  "  Section  14.0 
of  appendix  W  defines  "rollback  "  as  "a 
simple  model  that  assumes  that  if 
emissions  from  each  source  affecting  a 
given  receptor  are  decreased  by  the 
same  percentage,  ambient  air  quality 
concentrations  decrease 
proportionately  "  Under  this  approach  if 
20%  improvement  in  ozone  is  needed 
for  the  area  to  reach  attainment,  it  is 
assumed  a  20%  reduction  in  VOC 
would  be  required. 

The  "proportional  rollback"  approach 
is  based  on  a  purely  empirically/ 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations,  EPA  used  a  locally 
derived  (as  determined  by  the  model 
and/or  observed  changes  in  air  quality) 
relationship  of  the  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone.  For 
example,  if  monitoring  or  modeling 
results  indicate  that  ozone  was  reduced 


by  25  ppb  during  a  particular  period, 
and  that  VOC  and  NOx  emissions  fell  by 
20  tons  per  day  and  10  tons  per  day 
respectively  during  that  period.  EPA 
developed  a  relationship  for  ozone 
improvement  related  to  reductions  in 
VOC  and  N0\.  This  formula  assumes  a 
quadratic  relationship  between  the 
precursors  and  ozone  for  a  small 
amount  of  ozone  improvement,  but  it  is 
not  a  "proportional  rollback"  technique. 
Further,  EPA  uses  these  locally  derived 
adjustment  factors  as  a  component  to 
estimate  the  extent  to  which  additional 
emissions  reductions — not  the  core 
control  strategies — would  reduce  ozone 
levels  and  thereby  strengthen  the  weight 
of  evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies.  This 
limited  use  of  adjustment  factors  is 
more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  It  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  observations  and/or  modeling 
which  is  more  consistent  with 
recommendations  referenced  to  in 
Appendix  W  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  In  addition, 
the  requirement  that  areas  perform  a 
mid-cour.se  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51. 
Appendix  W.  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above.  EPA  did  not  use  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modifv'  Appendix  W. 
Furthermore.  EPA  did  propose  to  use 
the  November  1999  guidance. 
"Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled,"  in  the  December  16.  1999 
NPR  and  has  responded  to  all  comments 
received  on  the  application  of  that 
guidance  elsewhere  in  this  document. 
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A  commenter  also  expressed  concern 
that  EPA  applied  unacceptahly  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas.  EPA  first  reyiewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test: 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include;  Only  selected  time 
periods  were  modeled,  not  the  entire 
three-year  period  used  as  the  definitive 
means  for  determining  an  area's 
attainment  status.  Also,  there  are 
inherent  uncertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago.  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield.  Greater  Connecticut. 
Metropolitan  Washington  DC.  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  resuh.  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  consistent  methodologies 
in  these  areas,  but  because  of  differences 
in  the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment.  and  not  when  they 
indicate  attairunent.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second.  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment.  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois.  Indiana,  and  Wisconsin,  the 


air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

For  the  HG  area,  the  primary' 
evidence,  in  addition  to  the  modeled 
control  strategy  that  the  HG  area  will 
attain  the  standard,  is  the  estimation  of 
the  ozone  benefits  from  the  emission 
reductions  that  were  not  modeled  (i.e.. 
approximately  90.9  tpd).  Additional 
evidence  for  the  HG  area  is  provided  by 
the  good  model  performance  which 
lends  credence  to  the  results  Further 
evidence  is  the  substantial  reduction  in 
the  area  of  nonattainment  projected  for 
the  control  strategy-  case.  The  State 
showed  the  modeled  control  strategy 
resulted  in  a  93.6%  reduction  in  grid 
cells  over  the  standard.  Finally,  the 
states  commitment  to  perform  a  mid- 
course  review  provides  further 
confidence  that  the  State's  overall  plan 
will  result  in  attainment  by  2007, 
Collectively,  the  above  information 
supported  EPA's  decision.  These 
determinations  were  made  based  on 
EPA's  best  understanding  of  the 
problem  and  relied  on  a  qualitative 
assessment  as  well  as  quantitative 
assessments  of  the  available 
information. 

The  commenter  further  criticized 
EPA's  application  of  the  weight  of 
evidence  determination  on  grounds  that 
EPA  ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter. 
monitoring  data  indicate  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM  model.  EPA  did 
consider  the  monitoring  data  along  with 
other  information  in  these 
determinations.  When  reviewing  the 
monitoring  data.  EPA  considered  other 
factors,  For  example,  high  monitoring 
values  may  have  occurred  for  many 
reasons  including,  fluctuations  due  to 
changes  in  meteorology  and  lack  of 
emission  reductions.  The  1999  monitor 
values  do  not  reflect  several  control 
programs,  both  local  and  the  regional 
which  are  scheduled  for 
implementation  in  the  next  several 
years.  And  the  1999  meteorology  in  the 
Northeast  was  such  that  July  1999  was 
one  of  the  warmest  (ranked  9th)  ever 
experienced  since  1895."  In  addition  to 
the  heat,  the  middle  and  southern 
portions  of  the  Northeast  were  also  drier 
than  average  during  this  month.  This 
information  supports  EPA's  belief  that 
the  high  exceedances  observed  in  1999 


■  http'  u-^v'w.ncdc.noaa.gov/ol/diraale/^esea^ch' 
1999/perspeclives.html  and  "Regional  Haze  and 
Visibility  in  the  Northeast  LIS.".  NESCAUM  at 
http://v»-ww.nescaum.or^pdf/piibslisl.pdf 


are  not  likely  to  reoccur  frequent 
enough  to  cause  a  \iolation.  once  the 
controls  adopted  in  these  SIP's  are 
implemented  There  is  little  evidence  to 
support  the  statement  that  ozone  levels 
in  many  cities  during  1999  continue  to 
exceed  the  NAAQS  by  margins  as  wide 
or  wider  than  those  predicted  b\  the 
UAM,  Since  areas  did  not  model  1999 
ozone  levels  using  1999  meteorology 
and  1999  emissions  which  reflect 
reductions  anticipated  by  control 
measures,  that  are  or  will  be  approved 
into  the  SIP.  there  is  no  vvav  to 
detennine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 
Therefore,  we  can  not  determine 
whether  or  not  the  monitor  values 
exceed  the  NAAQS  by  a  wider  margin 
than  the  UAM  predictions  for  1999.  In 
summan.',  there  is  little  evidence  to 
support  the  conclusion  that  high 
exceedances  in  1999  will  continue  to 
occur  after  adopted  control  measures  are 
implemented. 

In  addition,  the  commenter  argued 
that  in  applying  the  weight  of  evidence 
determinations.  EP.A  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For  the 
HG  area's  attainment  demonstration  SIP 
that  relies  on  the  Tier  2/Sulfur  program 
for  attainment  (and  reflects  these 
programs  in  its  motor  vehicle  emissions 
budgets).  Texas  has  committed  to  revise 
the  motor  vehicle  emissions  budgets 
after  the  MOBILE6  model  is  officially 
released  by  EPA.  EPA  will  work  with 
Texas  if  the  new  emission  estimates 
raise  issues  about  the  sufficiency  of  the 
present  attainment  demonstration.  If 
analysis  indicates  additional  measures 
are  needed.  EPA  will  take  appropriate 
action. 

Comment:  The  1999  Guidance 
Document  was  criticized  on  grounds 
that  EPA  could  not  apply  it.  by  its 
terms,  to  the  Houston  area  because  the 
result  of  such  application  would  have 
been  absurd.  The  commenter  added  that 
the  technique  used  to  estimate  the 
additional  needed  emission  reductions 
for  the  Houston  area  does  not  identifv' 
a  sufficient  level  of  emission  reductions 
to  reach  attainment.  In  addition, 
according  to  the  commenter.  the 


I 
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technique  used  for  the  Houston  area  is 
substantially  at  variance  with  the  UAM 
modeling  analyses  performed  by  Texas 
and  submitted  to  EPA  as  SIP  revisions. 
Specifically.  Texas  showed  in  its  May 

1998  SIP  submission  that  emissions  in 
the  Houston  area  would  have  to  be 
reduced  to  230  tons  per  day  to  attain.  Bv 
contrast,  according  to  the  commenter. 
EPA's  combination  of  techniques  would 
allow  305  tons  per  day  of  emissions, 
and  yet  EPA  claims  that  the  area  will 
attain  with  even  this  higher  level  of 
emissions.  The  commenters  believe  that 
Texas  should  not  be  able  to  use  the  gap 
calculation  when  modeling  exists  that 
demonstrates  how  attainment  can  be 
achieved.  A  commenter  also  asserted 
that  Texas  should  not  be  able  to  use  a 
gap  calculation  method  that  differs  from 
what  other  areas  must  use  and  the  gap 
cah.ulation  fails  to  account  for  real 
world  chemistry. 

Response:  Direct  application  of  the 
two  methods  discussed  in  EPA's 
November  1999  guidance,  using 
available  data  for  the  HG  area,  produced 
a  mathematical  impossibility.  The 
results  indicated  that  all  ozone 
precursor  emissions  would  have  to  be 
reduced  to  less  than  zero.  Thus,  the  two 
methods  described  in  the  1999  guidance 
are  not  directly  applicable  to  Houston. 
The  1999  guidance  describes  two 
techniques  for  estimating  additional 
levels  of  emission  reductions.  Both 
techniques  (methods)  described  in  the 

1999  guidance  are  based  on  the 
assumption  that  EPA  can  estimate  the 
relationship  between  ozone  and  its 
precursors  EPA  Region  6  and  TNRCC 
worked  together  to  develop  a  revised 
method  that  is  consistent  with  the 
concepts  in  the  1999  guidance  for 
estimating  the  relationship,  but 
applicable  to  the  Houston  area's 
modeling  results  The  methods  in  the 
guidance  use  a  linear  extrapolation  of 
model  results  to  determine  expected 
ozone  benefits  from  additional 
precursor  reductions.  The  method  for 
the  HG  area  is  also  an  extrapolation  of 
model  results.  Because,  the  method  for 
the  HG  area  extends  model  results,  it 
does,  in  fact  account  for  real  world 
chemistry.  Instead  of  a  linear 
extrapolation,  however,  a  quadratic 
extrapolation  was  developed  based  on 
thf  results  of  three  of  the  modeling  runs. 
A  quadratic  extrapolation  is  necessary 
because  of  the  non-linearitv  of  the  ozone 
response  to  NOx  reductions  in  the  HG 
area.  Therefore,  the  method  is  a 
refinement  in  the  methods  described  in 
the  1999  guidance,  since  it  is  based  on 
the  most  recently  available  modeling  for 
the  Houston  area.  The  factors  used  in 
the  method  for  the  Houston  area  are 


based  on  model  results  for  the  majority 
of  the  control  measures  and, 
consequently,  are  scientifically  sound 
for  the  HG  area.  We  believe  this 
approach  is  consistent  with  the  intent 
and  criteria  of  the  1999  guidance  and, 
in  the  case  of  the  Houston  area,  gives  a 
better  approximation  (than  the  other 
two  methods)  of  the  amount  of  emission 
reductions  that  will  be  necessary  to 
achieve  the  standard.  Therefore,  this 
method  fulfills  the  purposes  of  the  EPA 
guidance,  and  it  is  as  rigorous,  if  not 
more  rigorous,  than  the  two  methods 
discussed  in  the  1999  guidance.  As  a 
result.  EPA  concludes  that  the  State  of 
Texas  used  an  acceptable  method  under 
the  November  1999  guidance  and 
applied  it  correctly. 

In  the  strategy  upon  which  the  NO\ 
mobile  vehicle  emissions  budget  is 
based,  Texas  modeled  NOx  emissions 
reduced  to  a  level  of  approximately  396 
t/d.  Since  the  model  predicted  future 
ozone  design  values  above  the  standard, 
using  the  refinement  of  the  1999 
guidance  (discussed  above)  EPA 
determined  additional  emission 
reductions  were  needed  and  the  level  of 
NOx  needed  for  attainment  is  305  t/d. 

The  230  tons  per  day  emission  level 
in  the  May  1998  SIP  submission  was 
based  upon  "across-the-board"  emission 
sensitivity  modeling  and  not  specific 
control  measures,  as  was  submitted  in 
the  November  1999  attainment 
demonstration.  Thus,  the  230  tons  per 
day  emission  level  is  not  associated 
with  any  control  measures,  and  it  is  not 
appropriate  as  a  regulatory  emission 
level  for  an  attainment  SIP.  In  addition, 
there  have  been  many  notable  changes 
to  the  modeling  emissions  inventory 
subsequent  to  the  May  1998  SIP 
submission.  These  include  revised 
biogenic  emissions,  revised  non-road 
emissions,  and  revised  2007  future  year 
on-road  mobile  source  emissions.  Thus, 
it  is  not  appropriate  to  compare  the  305 
t/d  and  the  230  t/d,  since  they  are  really 
based  upon  different  applications  of  the 
model.  Further,  if  is  not  correct  to  say 
modeling  exist  that  demonstrates  how 
attainment  can  be  achieved. 

With  regards  to  whether  the  approach 
used  for  the  HG  area  sufficiently 
identifies  the  expected  additional 
amount  of  emission  reductions  needed 
for  attainment  by  the  deadline,  for  the 
reasons  noted  above,  we  believe  the 
modeling  and  weight  of  evidence 
techniques  used  for  the  HG  area  do 
provide  a  reasonable  estimate  of  the 
emission  reductions  necessary  for 
attainment.  Furthermore,  these  emission 
reductions  are  quite  substantial.  The 
projected  attainment  level  of  305  t/d  of 
NOx  is  a  71%  reduction  from  the 
projected  2007  NOx  emissions  of  1052 


t/d  and  a  77%  reduction  from  the  1993 
NO\  emissions  of  1337  t/d.  This  is  a 
significant  amount  of  NOx  reductions 
and  based  on  the  analyses  presented, 
EPA  believes  these  level  of  reductions 
will  bring  the  area  into  attainment. 

Comment:  A  commenter  stated  that 
TNRGC  took  into  account  modeling 
performance  concerns  in  developing  a 
weight  of  evidence  analysis  to  support 
its  October  1999  SIP  revision  and 
concluded  that  a  modeled  control 
strategy,  nearly  identical  to  the  one 
described  in  its  December  2000  SIP 
revision  would  produce  attainment  even 
though  attainment  was  not  conclusively 
demonstrated  by  the  model.  EPA 
rejected  this  analysis,  however,  and 
prescribed  a  new  method  that  the 
commenter  goes  on  to  criticize. 

Response:  EPA  did  not  believe  that 
sufficient  emission  reductions  had  been 
identified  in  the  control  strategv 
modeled  in  the  November  1999  episode. 
EPA  proposed  its  preliminary  analysis 
of  the  November  1999  SIP  revision  that 
a  shortfall  of  11%  NOx  emission 
reduction  existed.  Significantly,  we 
received  no  comments  at  the  time  of 
that  proposal  that  the  11%  shortfall  was 
too  high.  We  received  comments  to  the 
contrary  that  the  needed  additional 
emission  reductions  were  understated. 

EPA  does  not  agree  with  the 
characterization  that  EPA  "prescribed" 
a  new  method.  Other  weight  of  evidence 
techniques,  as  described  in  EPA 
guidance  were  still  available  to  Texas 
and  could  have  been  considered.  We 
worked  with  Texas  in  the  development 
of  the  quadratic  method  that  was  used 
as  weight  of  evidence  for  the  HG  area  to 
provide  a  method  that  we  and  Texas 
believed  gave  an  accurate  estimate  of 
the  needed  additional  emission 
reductions. 

Comment:  A  commenter  criticizes 
that  in  contrast  to  the  1999  Guidance, 
the  weight  of  evidence  method  EPA 
developed  for  the  HGA  does  not  employ 
a  relative  reduction  factor  or  a  future 
design  value  calculation.  The  quadratic 
extrapolation  is  neither  consistent  with 
nor  an  improvement  on  the  1999 
guideline  methods  and  EPA's 
description  of  it  as  such  is  erroneous. 
The  commenter  goes  on  to  compare  and 
contrast  specific  differences  between  the 
method  developed  for  Houston  and  the 
1999  guidance. 

Response:  EPA  continues  to  believe, 
in  the  case  of  the  HG  area,  the  method 
developed  is  an  improvement  over  the 
November  1999  guidance.  This 
guidance  was  developed  for  estimating 
the  additional  reduction  needed  to 
support  the  one-hour  ozone  NAAQS  for 
those  nonattainment  areas  using  a 
weight  of  evidence  approach  to 
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demonstrating  attairunent.  This 
guidance  describes  two  methods  for 
calculating  the  amount  of  the  additional 
reductions  needed,  but  does  not 
prohibit  the  use  of  an  alternative 
method.  Both  methods  assume  that  the 
relationship  between  ozone  and  the 
NOx  and  VOC  precursors  can  be 
estimated.  Direct  application  of  the  two 
methods  discussed  in  EPA's  November 
1999  guidance  using  available  data  for 
the  Houston  area,  produced  a 
mathematical  impossibility.  The  results 
indicated  that  all  ozone  precursor 
emissions  would  have  to  be  reduced  to 
less  than  zero.  Thus,  the  two  methods 
described  in  the  1999  guidance  are  not 
directly  applicable  to  Houston.  EPA  and 
TNRGC  worked  together  to  develop  a 
revised  method  that  is  consistent  with 
the  concepts  in  the  1999  guidance  for 
estimating  the  relationship,  but 
applicable  to  the  Houston  area's 
modeling  results  The  methods  in  the 
guidance  use  a  linear  extrapolation  of 
model  results  to  determine  expected 
ozone  benefits  from  additional 
precursor  reductions.  The  method  for 
the  Houston  area  is  also  an 
extrapolation  of  model  results.  Instead 
of  a  linear  extrapolation,  however,  a 
quadratic  extrapolation  was  developed 
based  on  the  results  of  three  of  the 
modeling  runs.  A  quadratic 
extrapolation  is  necessary  because  of  the 
non-linearity  of  the  ozone  response  to 
NOx  reductions  in  the  Houston  area. 
Therefore,  the  method  developed  for  the 
HG  area  is  a  refinement  the  two 
methods  in  the  1999  guidance,  since 
these  two  methods  are  also  based  on 
modeling.  The  factors  used  in  the 
method  for  the  Houston  area  are  based 
on  model  results  for  the  majority  of  the 
control  measures  and.  consequently,  are 
scientifically  sound  for  the  Houston 
area.  We  believe  this  approach  is 
consistent  with  the  intent  and  criteria  of 
the  1999  guidance  and,  in  the  case  of 
the  Houston  area,  gives  a  better 
approximation  of  the  amount  of 
emission  reductions  that  will  be 
necessary  to  achieve  the  standard. 
Therefore,  this  method  fulfills  the 
purposes  of  the  EPA  guidance,  and  if  is 
as  rigorous,  if  not  more  rigorous,  than 
the  two  methods  discussed  in  the  1999 
guidance.  Furthermore,  it  cannot  be 
accurate  to  characterize  the  methods  in 
the  1999  guidance  as  better  when,  in 
fact,  they  produce  a  mathematical 
impossibility  for  the  HG  area. 

3.  Comments  on  Control  Strategies 

Comment:  One  commenter  stated  that 
the  plan  should  provide  evidence  that 
Texas  Senate  Bill  5  (SB-5)  provisions 
can  be  implemented  and  will  lead  to  at 
least  6.7  tons/dav  of  NOx  emission 


reductions.  Another  commenter  stated 
EPA  should  not  give  credit  to  the  Texas 
Emission  Reduction  Plan  created  by  SB- 
5  without  assurances  of  long-term 
funding  levels  and  details  about  long- 
term  funding.  They  also  ci»e  mformation 
that  the  funding  for  the  program  might 
be  less  than  EPA  assumed  because  of 
legal  challenges. 

Response:  Based  on  experience  in 
California  with  the  Carl  Moyer  program, 
the  Diesel  Emission  Reduction  Program 
provided  by  the  Texas  Legislature 
should  be  able  to  provide  emissions 
reduction  in  the  range  of  S3000-5000/ 
ton.  This  is  documented  in  the  report 
"The  Carl  Moyer  Memorial  Air  Quality 
Standards  Attainment  Program  (The 
Carl  Moyer  Program)  Guidelines- 
Approved  Revision  2000,  November  16, 
2000  California  Environmental 
Protection  Agency  Air  Resources 
Board."  The  clear  intent  of  the 
legislation,  as  stated  on  the  TNRCC 
website,  is  "The  highest  priority  for 
using  the  funds  under  the  Emissions 
Reduction  Grants  Program  will  be  to 
replace  NOx  emissions  reductions 
removed  from  the  State  Implementation 
Plans  (SIPs)  for  the  HG  area  and  Dallas/ 
Fort  Worth  (DFW)  nonattainment  areas 
as  a  result  of  SB  5  Using  an  average 
of  55,000  per  ton  of  NOx  reduced,  the 
TNRCC  has  determined  that  it  will 
require  S6.7  million  per  year  in  HGA  to 
replace  the  construction  shift  and 
accelerated  Tier  II/III  rules.  Another 
$7.5  million  will  be  required  to  partially 
fill  (20  tons)  the  56  ton  gap.  making  the 
HG  area  total  S14.2  million." 

EPA's  estimates  are  not  as  optimistic 
but  we  do  believe  the  S24  7  million/\T 
projected  on  the  TNRCC  website  should 
result  in  at  least  25  tons/year  of 
emission  reductions,  an  amount 
sufficient  to  offset  the  construction  shift 
and  accelerated  Tier  II  III  and  contribute 
to  reducing  the  shortfall  We  will  work 
with  Texas  to  refine  the  estimates  of 
emission  reductions.  It  is  clear  that  if 
more  money  is  needed  for  the  HG  area 
as  the  program  is  implemented  to  make 
additional  reductions  in  the  shortfall, 
the  TNRCC  has  the  discretion  to 
channel  more  money  to  the  Houston 
area. 

With  regard  to  legal  challenges  to  the 
program's  funding  mechanisms.  EPA 
will  not  anticipate  a  court's  findings.  If 
a  court  finds  the  funding  mechanism 
illegal.  Texas  will  have  to  revise  the  SIP 
at  that  time  to  address  the  loss  in 
emission  reductions  or  find  alternative 
funding  sources  In  the  absence  of 
timely  State  action  to  address  any 
adverse  court  ruling.  EPA  could  take 
action  to  ensure  attainment  is  not 
jeopardized. 


Comment:  Commenters  questioned 
the  emissions  benefit  of  the  low- 
emission  diesel  rule. 

Response:  The  EP,^  has  just 
completed  a  study  of  the  benefits  of  low- 
emission  diesel  fuels,  such  as  the  Texas 
Clean  Diesel  fuel  EPA  determined  the 
Texas  fuel  will  result  in  NOx 
reductions  However,  it  appears  that  the 
NOx  reductions  based  on  the  just- 
completed  study  will  be  slightly  less 
than  those  projected  by  Texas  EPA 
believes,  because  the  emissions  impact 
is  expected  to  be  small  and  because 
Texas  has  committed  to  address  anv 
change  to  the  amount  of  needed 
emission  reductions  at  the  mid-course 
review,  the  recent  study  findings  do  not 
change  the  approvability  of  the 
attainment  demonstration.  We  will  work 
with  Texas  to  incorporate  the  findings 
of  the  study  into  future  SIP  revisions. 

Comment:  One  commenter  supported 
the  fact  that  EP.^  did  not  take  any  action 
on  morning  construction  ban 

Response:  EPA  determined  not  to  take 
action  on  the  construction  ban  since  the 
legislature  had  removed  the  TNRCC's 
authority  to  implement  this  measure. 

Comment.  EPA  must  discount  the 
emission  reduction  credit  from  the 
Airport  Ground  Support  Equipment 
agreed  orders  because  these  orders  do 
not  assign  specific  budgets  to  individual 
airlines  and  therefore  do  not  insure  the 
achievement  of  any  particular  ton/day 
emissions. 

Response  The  agreed  orders  require 
percentage  reductions  from  a  1996 
baseline  which  achieve  the  same 
purpose  as  an  emissions  limitation  The 
reductions  specified  in  each  order  are 
enforceable  against  the  owner/operator 
of  the  equipment,  thus  providing  a 
comfortable  degree  of  certainty  that  the 
reductions  will  take  place. 

Comment:  The  EPA  should  discount 
the  emission  reductions  from  I/M  based 
on  the  recently  released  National 
Research  Council  (NRC)  Report 

Response:  The  NRC  recommendation 
provides  that  the  models  projecting 
emissions  from  I'M  programs  should  be 
improved  to  reflect  actual  reductions 
more  accurately  EPA  agrees  that 
emission  performance  of  vehicles  has 
improved  since  the  data  that  form  the 
basis  of  existing  models  were  generated 
Most  of  the  data  for  MOBILES  was  based 
on  evaluation  of  early  1980's  vehicles. 

EPA's  soon-to-be-released  MOB1LE6 
model  has  been  substantially  updated  to 
better  reflect  actual  emissions  and 
actual  I/M  benefits  The  model  has  also 
been  made  more  flexible  to  better 
incorporate  local  data  on  compliance, 
technician  training,  and  the  inclusion/ 
exclusion  of  vehicles  of  certain  ages,  As 
technologies  and  characteristics  of  the 
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flfM't  rh.inge.  data  collection,  analysis, 
and  niiidcl  improvement  will  likely 
continue  to  be  warranted.  Texas  has 
fommitted  to  revise  the  Mobile  Vehicle 
Emissions  Budget  using  MOBILE6  no 
later  than  2  years  after  its  official 
release.  If  a  transpdrtation  conformitv 
analysis  is  to  be  performed  l)et\veen  12 
monlhs  and  24  months  after  the 
MdBILFlH  official  release,  transportation 
( tintormitN'  will  not  be  determined  until 
Texas  submits  an  MVFB  which  is 
developed  using  MUBlLEb  and  which 
we  find  adequate  Further,  it  is  our 
understanding  that  TNRCC  intends  to 
use  Mobile  6  in  the  attainment 
demonstration  modeling  planned  for 
submission  in  December  2002. 

Comment:  The  Act  requires  the  SIP  to 
include  a  program  to  provide  for 
enforcement  of  the  adopted  measures. 
Most  plans  address  this  requirement, 
however,  none  of  the  plans  clearly  set 
out  programs  to  provide  for 
enforcement   .Another  commenter  said 
the  EP.A  should  take  steps  to  insure 
adequate  enforcement  of  permit 
standards.  Other  commenters  said  the 
plan  includes  unenforceable  items  such 
as  the  restriction  on  commercial  lawn 
mowing. 

Response:  State  enforcement  program 
elements  are  contained  in  SIP  revisions 
previouslv  approved  by  EPA  under 
obligations  set  out  in  section  110  of  the 
Act.  Once  approved  by  the  EPA.  there 
is  no  need  for  states  to  readopt  and 
resubmit  their  enforcement  programs 
with  each  and  every  SfP  revision 
generally  re()uired  by  other  sections  of 
the  .\a 

EPA  will  monitor  the  effectiveness  of 
the  new  programs,  such  as  the 
commercial  lawn  mowing  restriction, 
and  work  with  Texas  to  revise  the 
programs  if  necessarv. 

Comment:  The  State  submittal  should 
include  creditable,  adequate  rules  to 
ac;hieve  attainment  that  should  also 
provide  for  a  margin  for  error. 

Response:  EP.^  generally  agrees  with 
til-'  I  omment.  EPA  believes  that  the 
Margin  of  Error  for  the  HG  area  plan, 
while  small,  is  appropriate  in  light  of 
the  significant  level  of  reductions  in  the 
plan  and  the  commitment  to  perform- 
the  mid  course  review  and  to  adopt 
additional  measures  as  appropriate. 

Comment:  One  commenter  stated  that 
there  is  over  crediting  of  national  rules 
tor  architectural  coatings,  auto- 
refinishing  coatings  and  consumer 
()roducts.  They  state  the  credit  claimed 
is  based  on  EPA  estimates  of  emission 
reductions  from  proposed  versions  of 
these  rules,  but  the  final  versions  of  the 
rules  are  weaker  than  the  proposed 
rules.  Therefore  the  credit  claimed  for 
these  national  rules  should  be 


recalculated  to  reflect  only  the  actual 
emission  reductions  that  can  be 
expected  under  the  final  EPA  rules. 

Response:  Architectural  Coatings: 
EPAs  March  22,  1995  memorandum" 
indicated  EPAs  view  that  it  was 
acceptable  for  states  to  claim  a  20% 
reduction  in  VOC  emissions  from  the 
AIM  coatings  category  in  ROP  and 
attainment  demonstration  plans  based 
on  the  anticipated  promulgation  of  a 
national  AIM  coatings  rule.  In 
developing  the  attainment  SIP  for  the 
Houston  area,  Texas  relied  on  this 
memorandum  to  estimate  emission 
reductions  from  the  anticipated  national 
AIM  rule.  EPA  promulgated  the  final 
AIM  rule  in  September  1998,  codified  at 
40  CFR  part  59,  subpart  D.  In  the 
preamble  to  EPAs  final  AIM  coatings 
regulation.  EPA  estimated  that  the 
regulation  will  result  in  20%  reduction 
of  nationwide  VOC  emissions  from  AIM 
coatings  categories  (63  FR  48855).  The 
estimated  VOC  reductions  from  the  final 
AIM  rule  resulted  in  the  same 
reductions  as  those  estimated  in  the 
March  1995  EPA  policy  memorandum. 
In  accordance  with  EPAs  final 
regulation.  Texas  has  assumed  a  20% 
reduction  from  AIM  coatings  source 
categories  in  its  attainment  modeling. 
AIM  coatings  manufacturers  were 
required  to  be  in  compliance  with  the 
final  regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000.  EPA  believes  that  all  emission 
reductions  from  the  AIM  coatings 
national  regulation  will  occur  by  2002 
and  therefore  are  creditable  in  the 
attainment  plan  for  the  Houston  area. 

Autoborly  Refinish  Coatings  Rule: 
According  to  EPA's  guidance''  and 
proposed  national  rule,  many  States 
have  claimed  a  37%  reduction  from  this 
source  category  based  on  a  proposed 
rule.  However.  EPAs  final  rule, 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings,'"  published  on 
September  11,  1998  (63  FR  48806),  did 
not  regulate  lacquer  topcoats  and  will 
result  in  a  smaller  emission  reduction  of 
around  33%  overall  nationwide.  The 


"  "Creclit  t(ir  the  15  Percent  Rate-of-Prograss  Plans 
for  Reductions  from  the  An.liiteclural  and 
Industrial  Maintenance  (AIM)  (kiating  Rules." 
Man  h  22.  V)9'i.  from  |ohn  S.  .Seilz,  Director,  Office 
of  Air  Quality  Planning  and  ,Standards  to  Air 
Division  Directors.  Regions  l-X. 

''Oedil^or  the  1.5  Percent  Rale-of-Progress  Plans 
fur  Reductions  from  the  Architectural  and 
Industrial  >faintenancc  (AIM)  (dialing  Rule  and  the 
Autolx)dy  Kerinishing  Rule,"  November  2".  1994. 
from  )ohn  3  Seitz.  Director.  OAQPS,  to  Air 
Division  Di  -ectors.  Regions  l-X. 


37%  emission  reduction  from  EPA's 
proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  was  an  overall 
average,  it  was  not  applicable  to  any 
specific  area.  For  example,  in  California 
the  reduction  from  the  national  rule  is 
zero  because  its  rules  are  more  stringent 
than  the  national  rule. 

Texas  did  not  rely  on  the  above 
guidance.  Instead,  as  part  of  the 
development  of  their  15%  Rate  of 
Progress  plan,  Texas  used  data  for  auto- 
refinishing  coating  use  specific  for 
Texas  to  estimate  the  emission 
reductions  from  existing  state  rules.  To 
avoid  double  counting,  for  the  purposes 
of  the  attainment  demonstration,  thev 
did  not  assume  any  additional  emission 
reductions  due  to  the  national  rule. 
Therefore,  the  Houston  area's 
attainment  demonstration  SIP  relied  on 
state  rules,  not  the  national  rule  for  its 
emission  reductions.  On  EP.-\'s  approval 
of  the  15%  ROP  plan.  EPA  approves  the 
credit  Texas  is  now  relying  on  for 
attainment. 

Consumer  Products  Rule:  According 
to  EPA's  guidance  '"  and  proposed 
national  rule.  States  have  generally 
claimed  a  20%  reduction  from  this 
source  category.  The  final  rule. 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products."  (63  FR  48819).  published  on 
September  11,  1998.  will  result  in  a 
20%  reduction.  Therefore  the 
reductions  obtained  by  States  from  the 
final  national  rule  are  consistent  with 
credit  which  was  claimed. 

Comment:  One  commenter  included 
by  reference  their  commcmts  on  the 
TNRCC  proposed  rules.  They  include 
several  comments  opposing  the 
Construction  Hour  shift.  Accelerated 
Tier  II/III.  NOx  Reduction  Systems  (a 
requirement  to  retrofit  off-road 
equipment),  and  low  sulfur  gasoline. 

Response:  As  all  of  these  measures 
have  been  dropped  from  the  State's  plan 
and  were  not  submitted  to  EPA.  Thus, 
no  response  is  necessary . 

4.  Comments  on  Enforceable 
Commitments 

Comment:  Several  commenters  claim 
that  EPA  should  not  approve  the 
attainment  demonstration  for  the  HG 
area  because  the  plan  contains,  in  part, 
commitments  to  adopt  measures  that  are 
necessary  to  reach  attainment.  The 
commenters  contend  that  EPA  does  not 
have  authority  to  accept  enforceable 
commitments  to  adopt  measures  in  the 


'""Rt'gulatorv  Schedule  for  Consumer  and 
Commercial  Products  under  Section  18.1(e)  of  the 
Clean  Air  .Act."  )une  22.  1995.  from  lohn  S.  Seitz. 
Director.  OA(JPS.  to  Air  Division  Directors.  Regions 
l-X. 
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future  in  lieu  of  adopted  control 
measures. 

The  commenters  contend  that  the  56 
tpd  gap  must  be  closed  now.  The 
commenters  are  concerned  that  Texas 
has  proposed  a  process  that  will  take 
three  more  years — until  2004 — to 
develop  and  adopt  the  final  control 
measures  needed  for  attainment. 
Deferred  adoption  and  submittal  are  not 
consistent  with  the  statutory  mandates 
and  are  not  consistent  with  the  Act's 
demand  that  all  SIPs  contain 
enforceable  measures.  EPA  does  not 
have  authority  to  approve  a  SIP  if  part 
of  the  SIP  is  not  adequate  to  meet  all 
tests  for  approval   Because  the  submittal 
consists  in  part  of  commitments.  Texas 
has  not  adopted  rules  implementing 
final  control  strategies,  and  the  plan 
includes  insufficient  reduction 
strategies  to  meet  the  emission 
reduction  goals  established  by  the 
TNRCC.  Thus.  Texas  has  failed  to  adopt 
a  SIP  with  sufficient  adopted  and 
enforceable  measures  to  achieve 
attainment.  For  these  reasons,  the 
submittal  also  does  not  meet  the  NRDC's 
consent  decree  definition  of  a  "full 
attainment  demonstration  SIP.  "  which 
obligates  EPA  to  propose  a  federal 
implementation  plan  if  it  does  not 
approve  the  HG  area  SIP.  For  these 
reasons,  EPA  should  reject  the  HG  area 
SIP  and  impose  sanctions  on  the  area 
and  publish  a  proposed  FIP  no  later 
than  October  15.  2001 

Response:  EPA  disagrees  with  the 
comments,  and  believes — consistent 
with  past  practice — that  the  Act  allows 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circumstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measures."  Once  EPA 
determines  that  circumstances  warrant 
consideration  of  an  enforceable 
commitment.  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 


"  These  commitments  are  enforcd  by  the  EPA 
and  citizens  under,  repesclively.  sections  113  adn 
301  of  the  .Act.  In  the  past.  EPA  has  approved 
enfort  eable  commitments  and  courts  have  enforced 
these  actions  against  states  that  failed  lo  comply 
with  those  commitments.  See.  e.g..  American  Lung 
Association  of  .\eu  lersev  v  Kean.  670  F.  Supp. 
1285  (D.N.I  1987),  affirmed.  871  F.2d  319  (3rd  Cir. 
1989):  S'flDC  v.  NY  State  Dept  of  Environmental 
Consenation.  668  F.  Supp.  848  (S.D.N  Y    1987); 
Citizens  for  a  Better  Environment  v  Deukmejian. 
731  F.  Supp   1448.  reconsideration  granted  in  pan. 
746  F  Supp.  976  (N.D.  Cal.  19901;  Coalition  for 
Clean  Air.  et  al  v.  South  Coast  Air  Quality 
Management  District.  CAfiR  and  EPA.  No.  CV  97- 
6916  HLH.  (CD  Cal    August  27,  1999).  Further,  if 
a  state  fails  to  meet  its  commitments.  EPA  could 
make  a  Finding  of  failure  to  implement  the  SIP 
under  .Section  179(a).  which  would  start  an  18- 
month  period  for  the  State  to  l)egin  implementation 
before  mandatory  sac:tions  are  imposed. 


the  commitment  addresses  a  limited 
portion  of  the  statutorily-required 
program:  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 
whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

As  an  initial  matter.  EPA  believes  that 
present  circumstances  for  the  New  York 
City,  Philadelphia.  Baltimore  and 
Houston  nonattainment  areas  warrant 
the  consideration  of  enforceable 
commitments.  The  Northeast  states  that 
make  up  the  New  York.  Baltimore,  and 
Philadelphia  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  measures  .^ftt^r  EPA's 
initial  review  of  the  plans.  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensure  attainment  Because  these 
areas  had  alreadv  submitted  plans  with 
many  fully  adopted  rules  anci  the 
adoption  of  additional  rules  would  take 
some  time.  EPA  believed  it  was 
appropriate  to  allow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For  the 
HG  area,  the  State  has  submitted 
supporting  information  that  EPA  has 
confirmed  indicating  that  Texas  has 
adopted  for  the  HG  area  NO\  controls 
that  are  as  tight  or  tighter  than  any  other 
area  including  the  one  extreme  area — 
South  Coast  Thus,  because  the  State  has 
adopted  man\  strict  controls  that  were 
included  in  the  submitted  plan  and 
needs  additional  time  to  consider 
technologies  that  are  still  in  the 
developmental  stages.  EPA  determined 
that  it  is  appropriate  to  consider  an 
enforceable  commitment  for  the 
remaining  necessary  reductions.  For  the 
HG  area.  EP.\  has  determined  that  the 
submission  of  enforceable  commitments 
in  place  of  adopted  control  measures  for 
this  limited  set  of  reductions  will  not 
interfere  with  the  area's  abilitv  to  meet 
its  rate-of-progress  obligations 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  under 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  commitment.  See  e.g..  62  FR 
1150.  1187  (Ian  8.  1997)  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin):  65  FR  18903  (Apr   10, 
2000)  (revisions  to  attainment 
demonstration  for  the  South  Coast  Air 
Basin);  63  FR  41326  (Aug.  3.  1998) 
(federal  implementation  plan  for  PM-10 
for  Phoenix):  48  FR  51472  (State 
Implementation  Plan  for  New  Jersey)- 


Nothing  in  the  Act  speaks  directly  to  the 
approvability  of  enforceable 
commitments.  1-^  However.  EPA  believes 
that  its  interpretation  is  consistent  with 
provisions  of  the  Act.  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques  *   *   *  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  met  the  applicable 
requirement  of  the  Act."  Section 
172(c)(6)  of  the  Act  requires,  as  a  rule 
generally  applicable  to  nonattainment 
SIPs,  that  the  SIP  "include  enforceable 
emission  limitations  and  such  other 
control  measures,  means  or  techniques 

*  *   *  as  may  be  necessary  or 
appropriate  to  provide  for  attainment 

*  *    *  by  the  applicable  attainment  date 

*  *    *"  (Emphasis  added.)  The 
emphasized  terms  mean  that 
enforceable  emission  limitations  and 
other  control  measures  do  not 
necessarily  need  to  generate  reductions 
in  the  full  amount  needed  to  attain. 
Rather,  the  emissions  limitations  and 
other  control  measures  may  be 
supplemented  with  other  SIP  rules — for 
example,  the  enforceable  commitments 
EPA  is  approving  today — as  long  as  the 
entire  package  of  measures  and  rules 
provides  for  attainment.  EPA's 
interpretation  that  the  Act  allows  for  a 
approval  of  limited  enforceable 
commitments  has  been  upheld  by  the 
courts  of  appeals  in  some  circuits.  See 
Cit\'  ofSeabrook  v.  EPA.  659  F.2d  1349 
(5th  Cir.  1981):  Connecticut  Fund  for  the 
Environment  v.  EPA.  672  F.2d  998  (2d 
Cir),  cert,  denied  459  U.S.  1035  (1982); 
Friends  of  the  Earth  v.  EPA.  499  F.2d 
1118  (2d  Cir.  1974):  Afamp  v 
Hernandez.  752  F.2d  1444  (9th  Cir 
1985). 

As  provided  above,  after  concluding 
that  the  circumstances  warrant 
consideration  of  an  enforceable 
commitment — as  they  do  for  the  HG 
area — EPA  would  consider  three  factors 
in  determining  whether  to  approve  the 
submitted  commitments  First.  EP,A 
believes  that  the  commitments  must  be 
limited  in  scope  In  1994,  in  considering 
EPA's  authority  under  section  110(k)(4) 
to  conditionalK  approve  unenforceable 
commitments,  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  struck 
down  an  EPA  policy  that  would  allow 


'-Section  110(k)(4)  provides  for  "conditional 
approval"  of  commitments  that  need  not  Ije 
enforceable  I'nder  that  section,  a  State  mav  commit 
to  "adopt  specific  enforceable  measures"  within 
one-vear  of  the  conditional  approval.  Rather  than 
enforcing  such  commitments  against  the  .Stale,  the 
.^ct  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  State  fails  to  cumplv 
with  such  commitment  " 


I 
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States  to  submit  (under  limited 
circumstances)  commitments  for  entire 
programs.  Satunil  Resources  Defense 
Council  V.  EPA.  22  F..Jd  1125  (D.C.  Cir. 
1994J.  While  EPA  does  not  believe  that 
case  is  directly  applicable  here.  EPA 
agrees  with  the  ( juirt  that  other 
provisions  in  the  Act  contemplate  that 
a  SIP  submission  will  consist  of  more 
than  a  mere  commitment.  See  NRDC. 
22.  F..3d  at  1134 

In  the  present  circumstances,  the 
Lummitmcnts  address  only  a  small 
portion  of  the  plan.  For  the  HG  area,  the 
(  ommitmt'nt  addresses  only  6"')  of  the 
emission  reductions  necessary  to  attain 
the  standard.  Already  adopted  measures 
include  controls  to  reduce  N0\ 
emissions  by  approximately  90%  from 
indiistridl  sourr  ps.  a  more  stringent  and 
t'xpandeci  LM  program,  a  Clean  Diesel 
Program,  a  well-funded  incentive 
program  to  encourage  the  earlv 
introduction  of  cleaner  diesel 
equipment,  r:nntrols  on  airport  ground 
support  equipment,  and  several 
voluntar>  measures  to  reduce  emissions 
from  mobile  sources. 

As  to  the  second  factor,  whether  the 
State  is  capable  of  fulfilling  the 
commitment,  EPA  considered  the 
current  or  potential  availability  of 
m>'asures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  commitment  and 
whether  the  State  has  or  is  capable  of 
getting  the  requisite  authority  to  adopt 
nif.isuri's  to  achieve  those  reductions. 

For  iHG  area,  the  SIP  submittal  already 
includes  substantial  reductions, 
covering  every  significant  NO\  source 
categor\    The  SIP  for  the  HG  area 
already  includes  NO\  control 
requirements  that,  overall,  are  more 
expensive  and  technologically 
ddvanc'd.  and  ipplv  to  smaller  emitters, 
than  th(jsf'  in  anv  other  SIP  in  the  nation 
other  than  the  South  Coast — the  one 
area  classified  as  extreme  for  the  1-hour 
ozone  standard  Thus,  determining 
measures  that  will  generate  the 
necessary  additional  reductions  is 
significantly  more  complex  than  for  the 
northeastern  States.  However,  the  State 
has  prt)yided  EPA  with  sufficient 
information  to  assure  EPA  that  it  will  be 
capable  of  adopting  controls  to  achieve 
the  necessary  level  of  emission 
reductums   First,  the  State  has 
identified  advanced  technologies  and 
innovative  ideas  that,  in  EPA's  opinion, 
are  or  will  be  shortly  available  and  thus 
could  b»'  adopted  and  implemented  in 
suffic:ient  time  for  the  HG  area  to  attain 
by  2007   Furthermore,  the  State  has 
identified  a  range  of  emission 
reductions  that  potcntiallv  could  be 
achieved  bv  ea(  h  of  these  advanced 
technologies  and  innovative  strategies. 


While  at  this  time  the  State — in 
conjunction  with  EPA — is  still  working 
to  assess  the  appropriate  level  of 
reductions  that  may  be  achieved  by 
these  technologies  and  strategies,  EPA 
believes  that  the  totality  of  the  current 
information  is  sufficient  to  assure  EPA 
that  Texas  can  meet  its  commitment  to 
adopt  measures  that  will  achieve  the 
level  of  reductions  necessary  to  meet  the 
HG  area's  shortfall. 

The  third  factor.  EPA  has  considered 
in  determining  to  approve  limited 
commitments  for  the  HG  area 
attainment  demonstration  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  period.  EPA  recognizes  that 
both  the  Act  and  EPA  have  historically 
emphasized  the  need  for  submission  of 
adopted  control  measures  in  order  to 
ensure  expeditious  implementation  and 
achievement  of  required  emissions 
reductions.  Thus,  to  the  extent  that 
other  factors — such  as  the  need  to 
consider  innovative  control  strategies — 
support  the  consideration  of  an 
enforceable  commitment  in  place  of 
adopted  control  measures,  the 
commitment  should  provide  for  the 
adoption  of  the  necessary  control 
measures  on  an  expeditious,  yet 
practicable,  schedule. 

Texas  is  faced  with  exploring  cutting- 
edge  technology,  as  it  has  already 
required  extremely  stringent  controls. 
Thus,  in  considering  the  appropriate 
amount  of  time  for  Texas  to  meet  its 
commitment,  EPA  considered  that 
Texas  needs  time  to  develop  and  assess 
the  capabilities  of  these  technologies  in 
addition  to  the  time  it  needs  to  adopt 
the  measures  that  will  achieve  the 
needed  level  of  emission  reductions. 
Because  some  of  the  measures  that 
Texas  is  considering  are  further  along  in 
the  development  process.  Texas  has 
committed  to  adopt  measures  to  Tdl  a 
portion  of  the  shortfall  in  the  near  term 
and  to  adopt  the  remaining  measures  by 
an  intermediate-term  date.  Thus,  Texas 
has  committed  to  adopt  controls  to 
achieve  25%  of  the  needed  emission 
reductions  by  December  2002  and  to 
adopt  controls  to  achieve  the  remaining 
level  of  reduction  by  May  1.  2004.  EPA 
believes  that  this  schedule  is 
expeditious  in  light  of  the  types  of 
cutting-edge  controls  that  Texas  needs 
to  evaluate,  develop  and  then  adopt  in 
order  to  achieve  the  level  of  reductions 
needed  in  the  HG  area.  In  addition,  EPA 
believes  that  these  adoption  dates  will 
not  impede  Houston's  ability  to  attain 
the  1-hour  ozone  standard  by  November 
15.  2007  nor  will  it  impede  Houston's 
ability  to  meet  the  ROP  requirement 
because  the  HG  area  can  meet  the  ROP 
requirement  with  already  adopted 
measures. 


The  enforceable  commitments 
submitted  for  the  HG  nonattainment 
area,  in  conjunction  with  the  other  SIP 
measures  and  other  sources  of  emissions 
reductions,  constitute  the  required 
demonstration  of  attainment  and  the 
commitments  will  not  interfere  with  the 
area's  ability  to  make  reasonable 
progress  under  section  182(c)(2)(B)  and 
(d)  EPA  believes  that  the  delay  in 
submittal  of  the  final  rules  is 
permissible  under  section  1 10(k)(3) 
because  the  State  has  obligated  itself  to 
submit  the  rules  by  specified  short-term 
and  intermediate-term  dates,  and  that 
obligation  is  enforceable  by  EPA  and  the 
public.  Moreover,  as  discussed  in  the 
proposal  and  TSD.  the  SIP  submittal 
approved  today  contains  major 
substantive  components  submitted  as 
adopted  regulations  and  enforceable 
orders. 

EPA  does  not  agree  with  the  assertion 
that  the  HG  area  SIP  does  not  meet  the 
NRDC  consent  decree  definition  of  a 
"full  attainment  demonstration."  The 
consent  decree  defines  a  "full 
attainment  demonstraticm"  as  a 
demonstration  according  to  CAA  section 
182(c)(2).  As  a  whole,  the  attainment 
demonstration — consisting  of 
photochemical  grid  modeling,  adopted 
control  measures,  an  enforceable 
commitment  with  respect  to  a  limited 
portion  of  the  reductions  necessary  to 
attain,  and  other  analyses  and 
documentation — is  approvable  since  it 
"provides  for  attainment  of  the  ozone 
(NAAQS)  bv  the  applicable  attainment 
date."  Sep  section  182(c)(2)(A). 

Comment:  The  SIP  includes  explicit 
enforceable  commitments  to  consider 
relaxing  regulations  on  industrial  point 
sources.  EPA  must  reject  any  efforts  to 
relax  effective  control  measures  on  the 
books  before  the  TNRCC  eliminates  the 
identified  shortfall  in  emission 
reductions.  Proposed  changes  to  the 
plan  would  commit  the  TNRCC  to 
consider  steps  that  will  unlawfully 
increase  the  gap  between  predicted 
emission  reductions  resulting  from 
regulatory  measures  and  the  emission 
reduction  goals  established  by  the 
TNRCC.  Further,  it  is  unlawful  for  the 
SIP  to  contain  a  promise  to  relax  NO\ 
point  sources  in  exchange  for 
implementation  of  measures  to  control 
upset  emissions. 

Response:  The  TNRCC  has  included 
in  Chapter  7  of  the  SIP  its  commitment 
to  developing  an  enforceable  plan  to 
reduce  releases  of  reactive  hydrocarbon 
emissions  and  emissions  of  chlorine. 
Recent  findings  from  the  Texas  2000  Air 
Quality  Study  indicate  that  highly 
reactive  hydrocarbons  and/or  chlorine 
emissions  may  be  primary  causes  of  the 
rapid  build-up  of  ozone  in  the  HG  area. 
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TNRCC  goes  on  to  say  that  to  the  extent 

that  the  science  confirms  the  benefit 
from  this  program  then  it  is  the  intent 
of  the  commission  to  implement  such  a 
program  through  a  SIP  revision  which 
would  also  decrease  N0\  reductions 
required  from  industrial  sources  down 
to  80%  control.  At  this  time,  EPA  is  not 
acting  on  whether  this  potential,  future 
SIP  revision  would  be  approvable.  At 
this  time,  we  are  considering  only  the 
effective  State  rules  before  us  that 
include  90%  control  on  industrial 
source  NO\  emissions.  The  State's 
commitment  to  consider  alternative 
control  strategies  in  the  future  has  no 
bearing  on  this  approval.  The  Supreme 
Court  has  consistently  held  that  under 
the  Act.  initial  and  primary' 
responsibility  for  deciding  what 
emissions  reductions  will  be  required 
from  which  sources  is  left  to  the 
discretion  of  the  States,  Whitman  v.  Am. 
Trucking  Ass  ns.  531  U.S.  457  (2001); 
Train  v.  NRDC.  421  U.S.  60  (1975).  This 
discretion  includes  the  continuing 
authority  to  revise  choices  about  the 
mix  of  emission  limitations.  Train  at  79. 
Therefore,  EPA  believes  that  it  is 
appropriate  and  authorized  under  the 
Act  for  a  State  to  continue  to  update  its 
growth  projections,  inventories, 
modeling  analyses,  control  strategies, 
etc,  and  submit  these  updates  as  a  SIP 
revision  based  on  newly  available 
science  and  technology. 

However,  section  110(1)  of  the  Act 
governs  EPAs  review  of  a  SIP  revision 
from  a  state  that  wishes  to  make  changes 
to  its  approved  SIP.  This  section 
provides  that  EP.A  may  not  approve  a 
SIP  revision  if  it  will  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  or  any  other  applicable 
re(]uirement  of  the  Act.' '  Therefore,  if 
we  receive  an  attainment  demonstration 
SIP  revision  from  Texas  that  contains 
relaxed  control  measures  or  the 
replacement  of  existing  control 
measures,  we  would  consider  the 
re\ised  plan's  prospects  for  meeting  the 
current  attainment  requirements  and 
other  applicable  requirements  of  the 
Act.  See,  the  Act  section  110(k)(3), 
Union  Electric  v.  EPA.  427  U.S.  246 
(1976)  and  Train,  421  U.S.  at  79. 

In  summary,  the  State  may  choose  to 
submit  a  SIP  revision  in  2002  or  2003 
as  it  has  suggested  it  may  do.  If  we 
receive  a  SIP  revision  that  meets  our 
completeness  criteria,  we  will  review  it 


' '  The  Supreme  Court  under  the  1970  CAA, 
observed  that  EPA's  judgment  in  determining  the 
appmval  of  a  SIP  revision  is  to  "measure  the 
existing  level  of  pollution,  compare  il  with  the 
national  standards,  and  determine  the  effect  on  this 
compari.son  of  specified  emission  modifications." 
Train  at  93. 


against  the  statutory*  requirements  of 
section  110(1).  Further,  the  Act  requires 
us  to  publish  a  notice  and  to  provide  for 
public  comment  on  our  proposed 
decision.  EPA  believes  that  it  is  in  the 
context  of  that  future  rulemaking,  not 
EPAs  current  approval,  that  the 
commenters  concern  regarding  the 
appropriateness  of  any  replacement 
measures  adopted  by  the  State  should 
be  considered. 

Comment:  The  mid-course  review 
process  outlined  by  TNRCC  is  not  a 
permissible  substitute  for  a  currently 
complete  attainment  demonstration  or 
adopted  enforceable  control  measures. 
The  mid-course  review  will  delay  final 
approval  of  the  SIP  until  2004.  10  years 
after  the  SIP  was  required  under  the 
Act. 

Response:  The  mid-course  review  is 
not  intended  as  a  replacement  for  a 
complete  attainment  demonstration  or 
as  a  replacement  for  adopted  control 
measures.  As  provided  elsewhere  in  the 
responses  to  comments.  EPA  believes 
the  State's  commitment  to  adopt 
additional  measures  is  appropriate.  It  is 
intended  to  reflect  the  reality  that  the 
modeling  techniques  and  inputs  are 
uncertain.  Thus,  the  progress  of 
implementing  the  plan  should  be 
evaluated  so  that  adjustments  can  be 
made  to  ensure  the  plan  is  successful. 
EPA  is  fully  approving  the  attainment 
demonstration  based  on  the  information 
currenUy  available.  The  mid-course 
review  allows  the  State  and  EPA  an 
opportunity  to  consider  additional 
information  closer  to  the  attainment 
date  to  assess  whether  adjustments  are 
necessary. 

In  the  case  of  Texas,  the  State  has 
extensive  plans  to  fully  evaluate  the 
inputs  to  the  model  and  the  modeling 
itself  using  the  most  up  to  date 
information  possible,  "The  State  will  also 
be  evaluating  several  new  control 
measures  for  inclusion  m  the  SIP.  We 
are  fully  supportive  of  this  continued 
evaluation  of  the  science  supporting  the 
plan  to  reach  attainment. 

Comment  TNRCC  has  failed  to  meet 
its  commitment  to  provide  a  plan  bv 
July  8.  2001   The  TNRCC  has  reneged  on 
previous  commitments  to  model 
attainment.  These  demonstrate  reasons 
for  our  objection  to  EPA's  reliance  on 
commitments. 

Response:  We  do  not  agree  that 
TNRCC  has  reneged  on  previous 
commitments  to  model  attainment,  .^s 
discussed  in  the  response  to  comments 
on  modeling,  using  weight  of  evidence 
in  (  oniunction  with  the  model  is  an 
appropriate  method  of  demonstrating 
attainment  Further.  Texas  has  made 
even.'  effort  to  adopt  all  of  the  necessar\' 
measures  to  demunstrate  attainment. 


Therefore,  as  discussed  previously.  EPA 
believes  that  if  is  acceptable  to  allow 
additional  time  for  the  development  of 
new  programs  or  measures  for  a  small 
percentage  of  the  needed  reductions. 

Comment:  Texas  provided  a  comment 
letter  on  EPAs  December  1999 
proposal.  In  this  letter.  Texas  explained 
their  plans  to  provide  the  following 
elements  and  enforceable  commitments 
by  April  2000:  (1 )  A  list  of  measures  that 
could  be  used  to  achieve  attainment  (2) 
a  commitment  to  provide  a  new  mobile 
source  emissions  budget  using 
MOBILE6  by  May  2004.  (3)  a 
reenforcement  of  their  previous 
commitment  to  adopt  the  majority  of 
necessar)'  rules  for  attainment  by 
December  31.  2000,  and  to  adopt  the 
remainder  if  necessary  by  luly  31,  2001. 
and  (4)  a  commitment  to  perform  a  mid- 
course  review. 

Response:  TNRCC  adopted  these 
elements  in  April  2000.  We  are  now- 
approving  the  commitments  that  are 
still  relevant,  (See  the  final  action 
section). 

Comment:  One  commenter  suggested 
several  specific  language  changes  to  the 
enforceable  commitments  in  the  Texas 
SIP, 

Response:  EPA  and  TNRCC  met  and 
agreed  that  some  but  not  all  of  the 
language  changes  should  be  made.  The 
section  on  changes  from  the  proposal 
explain  these  changes.  Other  specific 
language  changes  proposed  by  the 
commenters  are  not  necessary  for 
approvable  enforceable  commitments. 

5.  Comments  on  Motor  Vehicle 
Emissions  Budgets 

a.  Comments  on  the  July  12,  2001 
Proposal 

Comment:  The  commenters  raised 
several  questions  concerning  the  Motor 
Vehicle  Emissions  Budgets  (the  budgets) 
established  in  the  Houston  attainment 
demonstration  SIP.  The  commenters 
stated  that  the  budgets  submitted  in  the 
SIP  should  not  be  called  adequate  or  be 
approved  by  the  EPA  because  the 
attainment  demonstration  SIP  does  not 
provide  for  attainment.  One  commenter 
specifically  pointed  to  the  need  for 
adopted  and  enforceable  control 
measures. 

flesponsp.  The  rate-of-progress  (ROP) 
budgets  for  the  vear  of  2007  are  79.5  tpd 
and  156.7  tpd  for  VOC  and  NOx. 
respectively.  The  commenters  support 
these  budgets  In  addition,  these  budgets 
are  identified  as  the  budgets  for  the 
2007  attainment  demonstration  SIP 
which  are  being  approved  by  the  EPA 
only  until  revised  budgets  pursuant  to 
the  State's  commitments  relating  to 
MOB1LE6  and  shortfall  measures  are 
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submitted  and  we  have  found  them 
adequate  for  transportation  conformity 
purposes.  Approval  of  the  attainment 
budgets  is  based  on  the  current  control 
measures  specified  in  the  SIP  and  the 
enforceable  commitments  made  for 
additional  controls  which  will  be 
implemented  in  the  interim  period. 
Because  all  measures  which  have  not 
vet  been  adopted  are  included  in 
written  commitments  in  the  SIP.  EPA 
believes  that  it  can  find  the  budgets 
adequate.  The  EPA  believes  that 
consistency  of  the  budgets  related  to  the 
emissions  inventor\-,  and  SIP  control 
strategy  are  demonstrated  and  meet  the 
requirements  of  40  CFR  93.118(e). 
Therefore,  the  budgets  for  the 
attainment  demonstration  SIP  are 
adequate  for  transportation  conformity 
purposes.  Also,  it  should  be  noted  that 
the  conformity  rules  allow  emission 
reduction  credit  to  be  taken  for  purposes 
of  conformity  determinations  for  any 
measures  that  have  been  either  adopted 
by  the  enforcing  jurisdiction,  included 
in  the  applicabk  implementation  plan, 
contained  in  a  written  commitment  in 
the  submitted  implementation  plan,  or 
promulgated  bv  EPA  as  a  federal 
measure  See  40  CFR  93.122(a)(3). 

As  described  in  the  November  3,  1990 
memorandum  entitled  "Guidance  on 
Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attairunent 
Demonstrations,"  from  Marylin  Zaw- 
Mon.  Office  of  Mobile  Sources,  to  Air 
Division  Directors,  Regions  I-VI,  there 
are  circumstances  in  which  the  EPA 
could  find  a  SIPs  motor  vehicle 
emissions  budgets  adequate  even 
though  additional  emission  reductions 
are  necessar\-  in  order  to  demonstrate 
attainment  Specifically,  the  EPA's 
position  is  that  the  motor  vehicle 
emissions  budgets  could  be  adequate  for 
conformity  purposes  if  the  State 
commits  to  adopt,  for  the  area,  measures 
that  will  achieve  the  necessar\' 
additional  reductions,  and  the  State 
identifies  a  menu  of  possible  measures 
that  could  achieve  the  reductions 
without  requiring  additional  limits  on 
highway  construction  The  HG  area's 
SIP  contains  such  commitments  and 
such  a  menu 

We  believe  that  the  budgets  can  be 
found  adequate  and  approvable  because 
the  budgets  will  not  interfere  with  the 
area's  ability  to  adopt  additional 
measures  to  attain  the  ozone  standard 
and  they  are  consistent  with  the 
attainment  demonstration  SIP.  While 
the  area  is  adopting  its  additional 
measures,  the  SIPs  budgets  will  cap 
motor  vehicle  emissions  and  thereby 
ensure  that  the  amount  of  additional 
reductions  necessary  to  demonstrate 
attainment  will  not  increase.  The 


budgets  are  consistent  with  and  clearly 
related  to  the  emissions  inventory  and 
the  control  measures  and  consistent 
with  attainment.  EPA  disagrees  that  the 
SIP  does  not  provide  for  attainment.  For 
further  explanation  of  how  this 
attainment  demonstration  SIP  as  an 
overall  plan  provides  for  attainment 
please  see  other  responses  directly 
relating  to  the  sufficiency  of  the  overall 
attainment  plan,  control  strategy, 
enforceable  commitments,  etc. 
contained  in  this  final  action. 

Comment  The  commenters  asserted 
that  further  NO\  reductions  needed  for 
attainment  will  require  additional  on- 
road  mobile  source  controls  and  these 
controls  will  result  in  a  lower  motor 
vehicle  emissions  budget.  The 
commenters  felt  that  the  budgets 
established  in  the  SIP  are  too  high  and 
the  NOx  budgets  should  be  reduced  by 
30  or  more  tpd. 

Response:  Agency  policy  for  the  areas 
needing  additional  emission  reductions 
has  provided  that,  in  certain  cases,  EPA 
may  determine  the  budget  adequate 
even  when  the  SIP  includes 
commitments  to  additional  measures.  In 
a  November  3,  1999.  Memorandum 
entitled  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone 
Attainment  Demonstrations,"  EPA 
issued  guidance  regarding  such 
commitments  in  the  ozone  attainment 
demonstrations  for  the  HG  area  as  well 
as  other  areas.  We  indicated  that 
budgets  could  be  based  on  potential 
control  measures  identified  in  the  SIP 
that,  when  implemented,  would  be 
expected  to  achieve  the  emission 
reductions  necessary  for  attainment  of 
the  standard  and  a  commitment  to  adopt 
measures  to  achieve  the  reductions. 
These  measures  may  not  involve 
additional  limits  on  highwav 
construction  beyond  the  restrictions 
already  imposed  under  the  submitted 
motor  vehicle  emissions  budget.  As  long 
as  the  additional  measures  do  not 
involve  additional  limits  on  highway 
construction,  allowing  new 
transportation  investments  consistent 
with  the  submitted  budgets  will  not 
prevent  the  area  from  achieving  the 
additional  reductions  that  it  needs  for 
attainment.  This  allows  the  EPA  to 
consider  the  budgets  adequate  for 
transportation  conformity  purposes.  The 
HG  area  SIP  contains  such  conunitments 
and  measures.  The  SIP  demonstrates 
that  the  budgets  will  not  interfere  with 
the  HG  area's  ability  to  adopt  additional 
measures  to  attain. 

The  budgets  established  in  the  SIP  are 
consistent  with  the  process  in  40  CFR 
93.118(e),  and  the  EPA  does  not 
consider  them  too  high  within  the 
context  of  the  ozone  attainment 


demonstration  SIP  as  described  above 
and  further  documented  in  the  SIP  and 
EPA's  TSD.  The  budgets  are  consistent 
with  and  clearly  related  to  the  emissions 
inventory  and  the  control  measures  and 
consistent  with  attainment.  Our 
approval  of  the  budgets  is  limited  until 
revised  budgets  are  submitted  and  we 
have  found  them  adequate  for 
transportation  conformity  purposes. 
Texas  has  committed  to  revise  the 
budgets  relating  to  MOBILES  and  the 
shortfall  measures.  While  the  list  of 
potential  measures  does  include 
measures  that  pertain  to  motor  vehicles, 
none  of  the  measures  involves 
additional  limits  on  highway 
construction:  therefore,  if  lower  budgets 
do  result,  the  transportation  investments 
will  still  be  consistent  with  the  budgets 
and  will  not  prevent  the  HG  area  from 
achieving  attainment. 

Comment:  The  motor  vehicle 
emissions  budgets  are  inadequate 
because  they  do  not  provide  for  all 
reasonably  available  control  measures  to 
attain  the  standard  as  expeditiously  as 
practicable. 

Response:  The  motor  vehicle 
emissions  budgets  are  adequate.  The  SIP 
includes  all  necessary  RACM  and 
provides  for  expeditious  attainment  as 
explained  further  in  the  RACM  section 
of  this  action. 

b.  Comments  on  July  28.  2001 
Supplemental  Notice 

Comment:  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response:  The  Phase  II  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
MOBILES  is  released. 

Comment:  The  revised  budgets 
calculated  using  MOBILES  will  likelv  be 
submitted  after  the  MOBILES  budget's 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response:  This  is  the  reason  that  EPA 
proposed  in  its  July  28,  2000 
Supplemental  Notice  of  Proposed 
Rulemaking  (65  FR  4S383)  that  the 
approval  of  the  MOBILES  budgets  for 
conformity  purposes  would  last  onlv 
until  MOBILES  budgets  had  been 
submitted  and  found  adequate.  In  this 
way,  the  MOBILES  budgets  can  apply 
for  conformity  purposes  as  soon  as  they 
are  found  adequate. 

Comment:  lia  State  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budgets  but 
does  not  submit  revised  motor  vehicle 
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emissions  budgets.  EPA  should  not 
approve  the  attainment  demonstration. 

Response:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the  HG 
area  attainment  demonstration  reflect 
the  motor  vehicle  control  measures  in 
the  attainment  demonstration.  In 
addition,  Texas  would  be  required  to 
submit  a  new  budget  if  any  adopted 
measures  would  change  the  budget,  and 
Texas  has  committed  to  submit  a  new 
budget  if  they  adopt  additional  control 
measures  that  reduce  on-road  vehicle 
emissions. 

Comment:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitly  quantify-  a  revised  motor 
vehicle  emissions  budget. 

Response:  EPA  will  not  approve  SIPs 
without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  HG 
attainment  demonstration  contains 
explicitly  quantified  motor  vehicle 
emissions  budgets  which  EPA  has  found 
adequate  and  approvable. 

Comment:  If  a  state  fails  to  follow- 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILES,  EPA  could 
make  a  finding  of  failure  to  submit  a 
portion  of  a  SIP.  which  would  trigger  a 
sanctions  clock  under  section  179. 

Response:  If  a  state  fails  to  meet  its 
commitment.  EPA  could  make  a  finding 
of  failure  to  implement  the  SIP,  w  hich 
would  start  a  sanctions  clock  under 
section  1 79  of  the  Act . 

Comment:  If  the  budgets  recalculated 
using  MOBILES  are  larger  than  the 
MOBILES  budgets,  then  attairunent 
should  be  demonstrated  again. 

Response:  As  EPA  proposed  in  its 
December  16,  1999  notices,  w-e  will 
work  with  States  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attainment  demonstration. 

Comment:  If  the  MOBILES  budgets  are 
smaller  than  the  MOBILES  budgets,  the 
difference  between  the  budgets  should 
not  be  available  for  reallocation  to  other 
sources  unless  air  quality  data  show  that 
the  area  is  attaining,  and  a  revised 
attainment  demonstration  is  submitted 
that  demonstrates  that  the  increased 
emissions  are  consistent  with 
attainment  and  mciintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILES  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response:  EPA  agrees  that  if 
recalculation  using  MOBILES  shows 
lower  motor  vehicle  emissions  than 


MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget 
unless  the  area  reassesses  the  analysis  in 
its  attainment  demonstration  and  shows 
that  it  will  still  attain.  In  other  words, 
the  area  must  assess  how  its  original 
attainment  demonstration  is  impacted 
by  using  MOBILES  vs.  MOBILES  before 
it  reallocates  any  apparent  motor 
vehicle  emission  reductions  resulting 
from  the  use  of  MOBILES.  In  addition. 
Texas  will  be  submitting  new  budgets 
based  on  MOBILES  so  the  MOBILES 
budgets  will  not  be  retained  in  the  SIP 
indefinitely 

Comment:  We  received  a  comment  on 
whether  the  grace  period  before 
MOBILES  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  ("budgets') 
within  1  or  2  years  of  MOBILES's 
release. 

Response:  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
MOBILES  grace  period  for  conformity 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals 
However.  EP.\  understands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILES 
budgets.  EPA  is  considering  the 
maximum  2-year  grace  period  allowed 
by  the  conformity  rule,  and  EP,^  will 
address  this  in  the  future  when  the  final 
MOBILES  emissions  model  and  policy 
guidance  is  released. 

Comment:  One  commenter  asked  EPA 
to  clarif>'  in  the  final  rule  whether 
MOBILES  will  be  required  for 
conformity  determinations  once  new 
MOBILES  budgets  are  submitted  and 
found  adequate. 

Response:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 
clarih'  its  policy  for  implementing 
MOBILES  in  conformity  determinations 
when  the  final  MOBILES  model  is 
released.  EPA  believes  that  MOBILES 
should  be  used  in  conformity 
determinations  once  new  MOBILES 
budgets  are  found  adequate 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILES, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILES  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILES's  release.  State  and  local 


governments  can  continue  to  use  the  1- 
year  option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  2-year  option.  EPA  expects 
that  state  and  local  agencies  have 
consulted  on  which  option  is 
appropriate  and  have  considered  the 
impact  on  future  conformity 
determinations.  Texas  has  committed  to 
revise  its  budgets  within  2  years  of 
MOBILES's  release  for  the  HG  area. 
Texas  has  committed  that  if  a 
transportation  conformity  analysis  is  to 
be  performed  between  12  months  and 
24  months  after  the  MOBILES  official 
release,  transportation  conformity  will 
not  be  determined  until  Texas  submits 
an  MVTB  which  is  developed  using 
MOBILES  and  which  we  find  adequate. 

6.  Comments  on  RACM 

a  Comments  on  December  16,  1999 
Proposal 

Comment:  Several  commenters  stated 
in  response  to  the  December  IS,  1999 
proposed  approval/proposed 
disapprovals  for  the  severe  areas  and 
certain  serious  areas  that  there  is  no 
evidence  in  several  states  that  they  have 
adopted  reasonably  available  control 
measures  (RACM)  or  that  the  SIPs  have 
provided  for  attainment  as 
expeditiously  as  practicable 
Specifically,  the  lack  of  Transportation 
Control  Measures  (TCMs!  was  cited  in 
se\'eral  comments,  but  potential 
stationan-  source  controls  were  also 
covered.  One  commenter  stated  that 
mobile  source  emission  budgets  in  the 
plans  are  by  definition  inadequate 
because  the  SIPs  do  not  demonstrate 
timely  attainment  or  contain  the 
emissions  reductions  required  for  all 
RACM  That  commenter  claims  that 
EPA  may  not  find  adequate  a  motor 
vehicle  omission  budget  (MVliiB)  that  is 
derived  from  a  SIP  that  is  inadequate  for 
the  purpose  for  which  it  is  submitted 
The  commenter  alleges  that  none  of  the 
MVEBs  submitted  by  the  states  that  EPA 
is  considering  for  adequacy  is  consistent 
with  either  the  level  of  emissions 
achieved  by  implementation  of  all 
RACM  nor  are  they  derived  from  SIPs 
that  prnv4de  for  attainment  Some 
commenters  stated  that  for  measures 
tliat  are  not  adopted  into  the  SIP,  the 
State  must  provide  a  justification  why 
they  were  determined  to  not  be  R-^CM. 

Response:  The  EP.^  reviewed  the 
November  1999  submission  for  the  HG 
area  and  determined  that  it  did  not 
include  sufficient  documentation 
concerning  available  R^CM  measures 
For  all  of  the  severe  areas  for  which  EPA 
proposed  approval  in  December  1999, 
EPA  consequently  issued  policy 
guidance  memorandum  to  have  these 
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States  address  the  RACM  requirement 
through  an  additional  SIP  submital. 
(Memorandum  of  December  14,  2000. 
from  |ohn  S.  Seitz.  Director.  Office  of 
Air  Quality  Planning  and  Standards,  re; 
"Additional  Submission  on  RACM  from 
States  with  Sexure  1-hour  Ozone 
Nonattainment  Area  SIPs." 

On  May  30.  2001.  TNRCC  proposed  a 
Rj\c;M  analysis  which  we  proposed  to 
approve  on  lulv  13.  2001  through 
parallpl  pmcessing.  The  State  finalized 
its  R.\CM  analysis  on  September  26, 
2001   The  Governor  submitted  this  final 
RACM  analysis  in  a  letter  dated  October 
4,  2001    Based  on  this  SIP  supplement, 
EPA  concluded  that  the  SIP  for  the  HG 
area  meets  the  requirement  for  adopting 
RACM. 

Section  172(f:)(l)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiouslv  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498,  13560  (AiKil  16.  1992).  In  that 
guidance.  EPA  indicated  its 
interpretation  that  potentially  available 
measures  that  would  not  advance  the 
attainment  date  for  an  area  would  not  be 
considered  R,\CM.  EPA  also  indicated 
in  that  guidance  that  states  should 
consider  all  potentially  available 
measures  to  determine  whether  they 
were  reasonably  available  for 
implementation  in  the  area,  and 
whether  they  would  advance  the 
attainment  date.  Further,  states  should 
indicate  in  their  SIP  submittals  whether 
nit'dsures  considered  were  reasonably 
available  or  not.  and  if  measures  are 
reasonably  available  they  must  be 
adopted  as  R.\CM.  Finally.  EPA 
indicated  that  states  could  reject 
measures  as  not  being  RACM  because 
they  would  not  advance  the  attainment 
date,  would  cause  substantial 
widespread  and  lr)ng-term  adverse 
impacts,  would  be  pconomicallv  or 
technologically  infeasible,  or  would  be 
unavailable  based  on  local 
considerations,  including  costs.  The 
EPA  also  issued  a  recent  memorandum 
re-confirming  the  principles  in  the 
earlier  guidance,  entitled,  "Guidance  on 
the  ReasonabK  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainmnnt  Areas."  John 
S  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November  30, 
1999.  Web  site:  http://\M\-w.epa.gov/ttn/ 
cMirpg/tlpiim  html. 

EPA  evaluated  the  Texas  RACM 
demonstration  and  performed  an 
additional  analysis  of  TCMs  as 
described  in  the  TSD  for  the  luly  12. 
2001  proposed  approval.  Specific 
comments  on  the  RACM  demonstration 


are  addressed  in  later  responses  to 
comments. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  HG  area,  this  conclusion  is  not 
necessarily  valid  for  other  areas.  Thus, 
a  determination  of  RACM  is  necessary 
on  a  case-by-case  basis  and  will  depend 
on  the  circumstances  for  the  individual 
area.'-*  In  addition,  if  in  the  future  EPA 
moves  forw'ard  to  implement  another 
ozone  standard,  this  RACM  analysis 
would  not  control  what  is  RACM  for 
these  or  any  other  areas  for  that  other 
ozone  standard. 

Also,  EPA  has  long  advocated  that 
States  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures 
See,  e.g.,  http://v\-ww. epa.gov/otaq/ 
transp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures-including 
the  kind  that  Texas  itself  evaluated  in 
its  RACM  analysis — that  even 
collectively  do  not  result  in  many 
emission  reductions.  Furthermore.  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term-even  if 
such  measures  do  not  advance  the 
attainment  date-since  such  measures 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 
that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-effective 
implementation  techniques.  Thus,  areas 
should  continue  to  assess  the  state  of 
control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 
may  in  fact  result  in  more  expeditious 
improvement  in  air  quality.  The  mid 
course  review  process  outlined  by  Texas 
in  Chapter  7  of  the  SIP  contains  the 
State's  commitment  to  continue  to 
evaluate  new  technologies  as  potentially 
RACM,  for  inclusion  later  in  the  plan. 
The  TNRCC  adopted  an  enforceable 
commitment  to  submit  a  revised  SIP  no 
later  than  May  1 ,  2004,  addressing  any 
new  information  including  an  "ongoing 
assessment  of  new  technologies  and 
innovative  ideas  to  incorporate  into  the 
plan." 

Because  EPA  is  finding  that  the  SIP 
meets  the  Clean  Air  Act's  requirement 


''See.  Otierv.  EPA.S4  F.3d  304.  311  Oth  cir. 
199b)  (citing  the  C;eneral  Preamble.  57  Fed.Reg.  at 
13560  (April  16.  1992)  which  held  that  EP.^  did  not 
abuse  discretion  when  changing  the  interpretation 
of  the  RACM  provisions  of  the  Act 


for  RACM  and  that  there  are  no 
additional  reasonably  available  control 
measures  that  can  advance  the 
attainment  date.  EPA  concludes  that  the 
attainment  date  being  approved  is  as 
expeditiously  as  practicable 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
the  MVEBs  submitted  with  the 
November  1999  SIP  submission  when 
EPA  took  final  action  determining  the 
budgets  (associated  with  that  1999  plan) 
adequate  and  does  not  address  those 
issues  again  here.  The  responses  are 
found  at  http://^^^\^v.epa.go\'/oms/ 
transp/conform/pastsips.htm.  It  should 
be  noted,  since  that  time.  EPA  has  found 
the  MVEBs  in  the  November  1999  HG 
attainment  demonstration  SIP 
inadequate.  (66  FR  3,5420.  July  5.  2001) 
We  are  now  approving  and  finding 
adequate  through  parallel  processing  the 
budgets  finally  submitted  by  Texas  in  a 
letter  dated  October  4.  2001 .  The  section 
of  this  notice  on  MVEBs  explains  why 
the  budgets  are  adequate  and  indicates 
that  the  budgets  are  consistent  with  the 
conclusion  that  the  SIP  contains  all 
necessary  RACM  for  expeditious 
attainment. 

b.  Comments  on  July  12.  2001  Proposal 

Comment:  EPA  cannot  invent 
rationales  for  the  states:  EPA  concedes 
that  Texas  failed  to  adequately  justify 
rejection  of  RACMs  identified  as 
measures  to  be  considered  in  the  future, 
or  provides  its  ow'n  rationales  for  why 
Texas  might  have  rejected  other  RACMs 
not  included  on  the  list  to  be  considered 
in  the  future.  The  Act  and  EPA  guidance 
require  the  State  to  perform  the  required 
RACM  analysis.  EPA's  role  is  limited  to 
reviewing  what  the  states  have 
submitted,  and  approving  or 
disapproving  it.  42  U.S.C.  7410(k)(3): 
Riverside  Cement  Co  v.  Thomas.  843 
F.2d  1246  (9th  Cir.  1988).  EPA  "may 
either  accept  or  reject  what  the  state 
proposes:  but  EPA  may  not  take  a 
portion  of  what  the  state  proposes  and 
amend  the  proposal  ad  libitum.  "  Id.  If 
states  are  going  to  reject  control 
measures,  their  decision  to  do  so  and 
the  rationale  therefore  must  be  subject 
to  notice  and  hearing  at  the  state  and 
local  level.  This  comment  is  essentially 
the  same  as  a  comment  provided  on 
EPAs  October  12.  2000  Notice  of 
Availability  proposing  action  regarding 
RACM  for  the  three  serious  areas  of 
Atlanta.  Washington  DC  and 
Springfield,  MA. 

Response:  In  the  case  of  the  HG  SIP, 
Texas  has  performed  an  analysis  of 
whether  all  RACM  were  included  in  the 
SIP.  Based  upon  its  analysis,  the  State 
concluded  that  one  additional  measure 
not  included  in  the  December  2000  SIP 
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submission,  control  of  small  liquid  fired 
engines,  was  reasonably  available  and 
therefore  proposed  and  adopted  a  rule 
to  control  these  sources.  Otherwise,  the 
State  concluded  all  RACM  were  in 
place.  The  public  did  have  a  chance  to 
comment  at  the  State  level  on  the  States 
conclusion  that  no  additional  R.ACM 
were  required.  The  EPA  believes  that 
the  State  analysis  was  adequate.  We 
reviewed  the  State's  proposed  analysis 
and  discussed  our  evaluation  of  it  in  the 
TSD  for  our  luly  2001  proposed  action 
on  the  State's  RACM  analysis.  The  EPA 
did  not  amend  the  SIP;  EPA  evaluated 
the  State's  analysis  and  for 
transportation  control  measures, 
supplemented  the  State's  rationale  with 
additional  thoughts  on  why  we  believed 
the  RACM  analysis  was  adequate.  We 
explain  in  the  TSD  why  we  agree  with 
the  State  that  no  additional  measures 
are  RACM  for  the  HG  area  and  therefore 
the  RACM  requirement  of  the  Act  is 
met. 

The  commenter  cites  Riverside 
Cement  for  the  proposition  that  EPA 
cannot  perform  an  analysis  of  whether 
the  State's  plan  complies  with  the  Act's 
RACM  requirement.  The  EPA  believes 
that  the  holding  of  that  case  is 
inapplicable  to  these  facts.  In  Riverside 
Cement,  EPA  approved  a  control 
requirement  establishing  an  emission 
limit  into  the  SIP  and  disregarded  a 
contemporaneously-submitted 
contingency  that  would  allow  the  State 
to  modify  the  emission  limit  Thus,  the 
court  concluded  that  EPA  "amended  " 
the  State  proposal  by  approving  into  the 
SIP  something  different  than  what  the 
State  had  intended  843  F.2d  at  1248  In 
the  present  circumstances.  EPA  did  not 
attempt  to  modify  a  substantive  control 
requirement  of  the  submitted  plan. 
Rather.  EPA  evaluated  the  State's 
analysis  plus  performed  additional 
analysis  to  determine  if  the  plan,  as 
submitted,  fulfilled  the  substantive 
RACM  requirement  of  the  Act.  As  a 
general  matter.  EPA  believes  that  States 
should  perform  their  own  analyses  of 
RACM  (as  well  as  submitting  other 
supporting  documents  for  the  choices 
they  make),  which  is  what  Texas  did  in 
this  instance  for  the  Houston  area.  The 
statute  places  primary  responsibility  on 
the  States  to  submit  plans  that  meet  the 
Act's  requirements.  However,  nothing  in 
the  Act  precludes  EPA  from  performing 
those  analyses,  and  the  Act  clearly 
provides  that  EPA  must  determine 
whether  the  State's  submission  meets 
the  Act's  requirements.  Under  that 
authority.  EPA  believes  that  it  is 
appropriate,  though  not  mandated,  that 
EPA  perform  independent  analyses  to 
evaluate  whether  a  submission  meets 


the  requirements  of  the  Act  if  EPA 
believes  such  analysis  is  necessary.  The 
EPA  has  not  attempted  to  modif\-  the 
State's  submission  by  either  adding  or 
deleting  a  substantive  element  of  the 
submitted  plan.  By  virtue  of  the  State's 
analysis  and  EPAs  evaluation  of  it.  and 
EPA's  supplemental  R.^CM  analysis  for 
transportation  control  measures.  EPA 
has  concluded  that  the  State's 
submission  contains  control  measures 
sufficient  to  meet  the  RACM 
requirement 

Comment:  Inappropriate  grounds  for 
rejecting  RACM  The  commenter  claims 
that  EPA's  bases  for  rejecting  measures 
as  RACM  are  inappropriate 
considerations:  (a)  The  measures  are 
"likely  to  require  an  intensive  and 
costly  effort  for  numerous  small  area 
sources";  or  (b)  the  measures  ""do  not 
advance  the  attainment  dates'"  for  the 
areas.  65  FR  61 134  Neither  of  these 
grounds  are  legally  or  rationally 
sufficient  bases  for  rejecting  control 
measures.  This  comment  is  essentially 
the  same  as  a  comment  provided  on 
EPA's  October  12,  2000  Notice  of 
Availability  proposing  EPA's  RACM 
action  for  the  three  areas  of  Atlanta, 
Washington  DC.  and  Springfield.  MA 

Response:  The  EPA's  approach 
toward  the  R.\CM  requirement  is 
grounded  in  the  language  of  the  Act. 
Section  172(c)(1)  states  that  a  SIP  for  a 
nonattainment  area  must  meet  the 
following  requirement,  "In  genera]  — 
Such  plan  provisions  shall  provide  for 
the  implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable  (including 
such  reductions  in  emissions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology)  and  shall  provide 
for  attainment  of  the  national  primary 
ambient  air  quality  standards." 
(Emphasis  added.]  The  EPA  interprets 
this  language  as  tying  the  R.^CM 
requirement  to  the  requirement  for 
attainment  of  the  national  priman 
ambient  air  quality  standard.  The  Act 
provides  that  the  attainment  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  •   *   *"  the  deadlines 
specified  in  the  Act.  EPA  believes  that 
the  use  of  the  same  terminology'  in 
conjunction  with  the  RACM 
requirement  ser\es  the  purpose  of 
specifv'ing  RACM  as  the  way  of 
expediting  attainment  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
Act.  As  stated  in  the  "General  Preamble 
for  the  Implementation  of  Title  1  of  the 
Clean  Air  Act  Amendments  of  1990 
(General  Preamble)  "  (57  FR  13498  at 
13560.  April  16.  1992).  "The  EPA 
interprets  this  requirement  to  impose  a 


duty  on  all  nonattainment  areas  to 
consider  all  available  control  measures 
and  to  adopt  and  implement  such 
measures  as  are  reasonably  available  for 
implementation  in  the  area  as 
components  of  the  areas  attainment 
demonstration."  [Emphasis  added  ]  In 
other  words,  because  of  the  construction 
of  the  R.\CM  language  in  the  Act.  EPA 
does  not  vipw  the  RACM  requirement  as 
separate  from  the  attainment 
demonstration  requirement.  Therefore, 
EPA  believes  that  the  Ac\  supports  its 
interpretation  that  measures  may  be 
determined  to  not  be  RACM  if  they  do 
not  advance  the  attainment  date.  In 
addition.  EPA  believes  that  it  would  be 
unreasonable  to  require  implementation 
of  measures  that  would  not  in  fact 
advance  attainment.  See  57  FR  13560 
EPA  has  consistently  interpreted  the  .\ct 
as  requiring  only  such  R.^CM  as  will 
provide  for  expeditious  attainment  since 
the  agency  first  addressed  the  issue  in 
guidance  issued  in  1979  See  44  FR 
20372.  20375  (Apni  4.  1979) 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  in  the  Act  Therefore, 
the  EPA  interpretation  that  potential 
measures  may  be  determined  not  to  be 
RACM  if  they  require  an  intensive  and 
costly  effort  for  numerous  small  area 
sources  is  based  on  the  common  sense 
meaning  of  the  phrase,  "reasonably 
available."  A  measure  that  is  reasonably 
available  is  one  that  is  technologically 
and  economically  feasible  and  that  can 
be  readily  implemented.  Ready 
implementation  also  includes 
consideration  of  whether  emissions 
from  small  sources  are  relatively  small 
and  whether  the  administrative  burden, 
to  the  States  and  regulated  entities,  of 
controlling  such  sources  was  likely  to  be 
considerable  .\s  stated  in  the  General 
Preamble.  EPA  Ijelieves  that  States  can 
reject  potential  measures  based  on  local 
conditions  including  cost  (57  FR  13561). 
See  Oberw  EPA.  84  F3d  at  312  (9th 
Circuit  1996) 

Also,  the  development  of  rules  for  a 
large  number  of  ver>'  different  source 
categories  of  small  sources  for  which 
little  control  information  may  exist  will 
likely  take  much  longer  than 
development  of  rules  for  source 
categones  for  which  control  information 
exists  or  that  comprise  a  smaller  number 
of  larger  sources  The  longer  time  frame 
for  development  of  rules  by  the  State 
would  decrease  the  possibility  that  the 
emission  reductions  from  the  rules 
would  advance  the  attainment  date. 
Texas  has  determined  and  we  agree  that 
such  additional  measures  in  the  HG  area 
could  not  be  developed  soon  enough  to 
advance  the  attainment  date. 
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Comment:  Failure  to  quantify 
reductions  needed  to  attain  sooner: 
Even  if  advancement  of  the  attainment 
date  were  a  relevant  test  for  RACM.  EPA 
has  failed  to  rationally  justify  its  claim 
that  additional  control  measures  would 
not  meet  that  test.  To  begin  with, 
neither  the  Agency  nor  the  states  have 
quantified  in  a  manner  consistent  with 
EPA  rules  and  guidance  the  emission 
reductions  that  would  be  needed  to 
attain  the  standard  prior  to  achievement 
of  emission  reductions  required  under 
the  NOx  SIP  call.  Nowhere  is  there  an 
analvsis  that  shows  what  it  would  take 
to  attain  in  2004.  2005.  2006  or  2007. 
This  comment  generally  repeats  a 
comment  provided  on  EPA's  October 
12.  2000  Notice  of  Availability 
proposing  EPA's  RACM  action  for  the 
three  areas  of  Atlanta.  Washington  DC 
and  Springfield.  MA. 

Response:  First,  note  that  while  the 
commenter  makes  reference  to  the  NOx 
SIP  call,  Texas  is  not  included  in  the 
mandatory  NOx  SIP  call.  However,  it 
should  also  be  noted  that  even  though 
Texas  was  not  included.  Texas  adopted 
control  measures  for  regional  NOx 
emissions  reductions  (including  in 
attainment  areas)  as  part  of  the  HG 
attainment  demonstration  SIP.  in  a 
manner  similar  to  those  undertaken  by 
the  states  included  in  the  NOx  SIP  call. 
These  regional  reductions  will  occur  by 
Mav  2003  in  Texas.  In  Michigan  v  EPA. 
200  VVL  1341477  (D.C.  Cir.  2000)  (order 
denying  motion  to  stay  mandate 
pending  appeal  from  213  F.3d  663(D.C. 
Cir.  2000))  the  court  held  the  NOx 
control  measures  could  not  be  required 
by  EPA  until  May  31.  2004  in  order  to 
allow  sources  in  subject  States  1309 
days  from  the  date  of  the  court  order  to 
implement  the  measures  as  provided  in 
the  original  rule.  These  regional 
measures  in  Texas  are  thus  being 
implemented  on  a  more  expeditious 
schedule  and  as  expeditiously  as  is 
practicable. 

Further,  it  would  be  hitile  for  TNRCC 
to  attempt  to  quantify  the  emission 
reductions  that  could  be  possible  for  the 
HG  area  to  attain  prior  to  the  2007 
deadline.  With  all  of  the  adopted 
control  measures,  and  with  the 
enforceable  commitments  to  achieve  the 
additional  56  tons/day  of  NOx  emission 
reductions  needed  for  attainment,  plus 
the  necessary  reliance  upon  Federal 
measures,  including  the  amount  of 
cleaner  on  and  off-road  vehicles  that 
will  enter  the  fleet,  there  are  simplv  no 
additional  measures  that  EPA  is  aware 
of  that  are  reasonably  available  or 
economically  feasible  that  could  be 
implemented,  much  less  implemented 
in  time,  to  achieve  attainment  in 


advance  of  when  the  measures  are  being 
implemented  in  this  plan. 

The  following  respond  to  the  issue  of 
whether  additional  specific  potentially 
available  measures  are  RACM  for  the 
HG  area. 

Comment:  Inadequate  RACM  analysis: 
EPA's  RACM  analysis  is  grossly 
inadequate  in  several  key  respects. 

Comment  a:  EPA's  analysis  fails  to 
provide  the  technical  basis  and 
calculations  by  which  it  developed  its 
emission  reduction  estimates  for  various 
measures.  EPA  failed  to  provide 
citations  to  the  literature  regarding 
estimates  of  emission  reductions  for 
various  TCMs.  EP.'\  failed  to  specifj'  the 
level  of  implementation  assumed  for 
some  of  the  TCMs  in  the  analysis. 

Response  a:  First,  note  that  EPA's 
analysis  contained  in  the  TSD  was 
intended  to  evaluate  and  in  one  instance 
supplement  the  TNRCC  analysis  and 
conclusion  that  all  RACM  had  been 
adopted.  We  evaluated  the  TNRCC's 
technical  basis  and  calculations  for  the 
emission  reduction  estimates  for 
controls  possible  for  all  of  the  source 
categories  in  the  emission  inventory. 
Regarding  the  TCM  category,  we 
provided  additional  technical  analysis 
and  calculations.  The  commenter 
apparently  believes  EPA's  analysis  of 
potential  TCMs  as  not  being  RACM  for 
the  HG  area  is  insufficient,  however. 
EPA's  technical  basis  for  the 
supplemental  TCM  RACM  analysis  and 
the  assumptions  used  in  the  calculation 
of  estimated  emission  reductions  from 
additional  potential  TCMs  were  derived 
from  a  review  of  the  literature  on  the 
implementation  and  effectiveness  of 
TCMs  '^  The  TCMs  evaluated  depend 
on  the  level  of  implementation. 
Implementation  variables,  representing 
levels  of  implementation  effort,  are 
implicit  in  the  range  of  effectiveness  for 
each  category  of  TCM.  EPA  does  not 
believe  it  is  necessary,  or  even 
practically  possible,  to  evaluate  every 
explicit  variation  of  TCM's  in  order  to 
adequately  determine  if  it  is  reasonably 
available.  In  summary,  the  technical 
basis  is  provided  in  Appendix  B  to  the 
TSD  and  Chapter  7  of  TNRCC's  SIP.  In 
conclusion,  we  determined  that  at  a 
reasonable  level  of  implementation,  all 
potential  categories  of  TCMs  taken 
together  would  not  be  sufficient  to 
advance  the  attainment  date. 

Comment  h:  EPA's  analysis  looks  at 
only  a  small  universe  of  potential 


'■  Transportation  Control  Measures:  State 
Implementation  Plan  Guidance.  US  EPA  1992: 
Transportotion  Cxintrol  Measure  Information 
Documents.  US  EPA  1992:  Costs  and  Effectiveness 
of  Transportation  Control  Measures:  A  Review  and 
Analysis  of  the  Literature.  National  Association  of 
Regional  Councils  1994. 


measures,  and  does  not  evaluate  all  of 
the  measures  identified  in  public 
comment  and  other  sources.  Several 
commenters  suggested  that  a  variety  of 
measures  were  Reasonably  Available 
and  should  be  included  in  the  SIP. 

Response  b:  It  is  EPA's  position  that 
the  TNRCC's  RACM  analysis  identified 
and  addressed  all  potential  categories  of 
stationary  and  mobile  sources  in  the  HG 
area,  that  could  provide  additional 
emission  reductions,  and  measures  that 
might  be  considered  RACM.  The  EPA 
believes  not  only  that  Texas  identified 
and  addressed  all  the  potential  source 
categories  but  that  it  also  addressed 
identified  measures  raised  by 
commenters.  The  TNRCC  considered  a 
wide  range  of  potential  measures, 
including  all  measures  adopted  in  other 
severe  and  serious  areas  and  the 
California  South  Coast's  extreme 
attainment  demonstration  SIP. 

The  following  addresses  specific 
measures  that  were  suggested  by 
commenters. 

VOC  Control  Measures 

Comment:  An  adequate  plan  would 
emphasize  reductions  in  all  precursors 
not  just  one. 

Response:  The  two  primary 
precursors  to  ozone  are  Volatile  Organic 
Compounds  (VOCs)  and  Oxides  of 
Nitrogen  (  NOx).  These  classes  of 
chemicals  react  in  the  atmosphere  in  the 
presence  of  sunlight  to  form  ozone. 
Under  182(c)(2).  States  must  base  their 
attainment  demonstration  on 
photochemical  modeling  or  any  other 
analytical  method  determined  by  EPA  to 
be  at  least  as  effective.  Modeling  is 
generally  regarded  as  the  most  reliable 
basis  for  ascertaining  which  precursors 
should  be  emphasized  for  control  in 
order  to  obtain  a  reduction  in  ozone 
concentration  levels.  In  the  HG  area,  the 
photochemical  modeling  indicates  that 
NOx  emission  reductions  are  much 
more  effective  in  reducing  ozone  and 
thus,  NOx  emission  reductions  have 
appropriately  been  the  emphasis  in  the 
plan's  control  strategy.  As  discussed 
further  in  the  next  comment/response, 
EPA  agrees  that  no  additional  VOC 
measures  would  advance  the  attainment 
date. 

Future  studies  may  revise  the 
emphasis  of  the  control  strategy.  EPA  is 
aware  that  some  of  the  preliminary 
results  of  the  Texas  Air  Quality  Study 
2000  indicate  that  reactive  VOCs  may 
need  to  be  considered  for  additional 
control.  Further,  there  is  no  clear 
evidence,  at  this  time,  that  indicates  that 
the  control  of  other  pollutants,  such  as 
particulate  matter,  would  help  in 
reducing  the  ozone  concentration  levels 
in  the  HG  area. 


Federal  Register/ Vol.  66,  No.  220/ Wednesday,  November  14.  2001  /  Rules  and  Regulations      57185 


Comment:  A  commenter  stated  that 
TNRCC  has  not  developed  adequate 
VOC  controls.  The  document  presents 
evidence  that  categories  of  emissions 
representing  the    vast  majority"  of  point 
source  emissions  are  regulated  but  does 
not  determine  whether  in  fact  the 
facilities  are  regulated.  The  commenter 
felt  the  proper  analysis  would  present 
an  inventory  of  controlled  emissions 
and  compare  it  with  total  emissions. 

Response:  EPA  believes  the  analvsis 
in  Chapter  7  of  the  SIP  and  in  the  tSD 
does  demonstrate  further  VOC  controls 
are  not  required  as  RACM  based  on  the 
information  currently  available.  This 
conclusion  is  based  on  three  factors. 
First,  EPA  believes  Texas  has  regulated 
all  major  sources  of  VOCs  in  the  HG 
area  to  at  least  a  RACT  level.  We  took 
action  on  these  RACT  r\iles  in  separate 
Federal  Register  actions.  We  found  that 
the  State  had  implemented  RACT  on  all 
major  sources  in  the  HG  area  except 
those  that  were  to  be  covered  by  post- 
enactment  Control  Technique 
Guidelines  (CTGs)(60  FR  12437.  March 
7.  1995).  Since  that  time  many  expected 
CTGs  were  issued  as  Alternative  Control 
Technique  dociunents — ACTs.  Of  the 
expected  CTGs  and  ACTs.  the  HG  area 
had  major  sources  in  the  following 
categories;  batch  processing,  industrial 
wastewater,  reactors  and  distillation, 
and  wood  furniture.  We  have  approved 
measures  for  all  of  these  categories  as 
meeting  RACT. 
Batch  Processing — Julv  16,  2001  66  FR 

36913 
Industrial  Wastewater — December  10, 

2000  65  FR  79745 
Reactors  and  Distillation — January  26, 

1999,  64  FR  3841 
Wood  Furniture — October  30.  1996,  61 

FR  55894 

Further.  EPA  agrees  with  the 
conclusion  drawn  by  Texas  in  its  RACM 
analysis  that  the  majority  of  VOC  point 
source  emissions  (whether  emitted  from 
major  sources  or  minors)  are  alreadv 
regulated  bv  the  rules  contained  in 
Chapter  115  of  the  State  Implementation 
Plan.  The  State's  VOC  rules  go  beyond 
RACT  level  controls  for  some  categories 
such  as  fugitive  emissions  and  gasoline 
loading  emissions.  EPA  has  approved 
Chapter  115  as  meeting  the  RACT 
requirements. 

Second,  because  of  the  particular 
chemistn,'  in  the  HG  area  VOC  controls 
are  not  nearly  as  effective  as  NOx 
controls  in  reducing  ozone.  TT^CC  has 
demonstrated  through  modeling  that 
12-15  tons/day  of  VOC  emission 
reductions  are  needed  to  achieve  the 
same  ozone  benefit  as  one  ton/dav  of 
NOx  emission  reductions  as  shown  in 
Chapter  7  of  the  October  2001  SIP 


revision.  Thus,  the  particular  chemistrv 
in  the  HG  area  makes  additional  ozone 
benefits  very  difficult  to  achieve 
through  VOC  reductions.  In  fact, 
modeling  indicates  that  if  all  man  made 
VOCs  were  reduced  to  zero,  the  area 
would  not  reach  attainment. 

Third.  Texas  analyzed  the  controlled 
VOC  inventory  to  determine  if  any 
source  categories  remained  where 
additional  VOC  controls  could  be 
implemented  that  could  advance  the 
attainment  date  in  light  of  the  modeling 
evidence  As- discussed  previously.  EPA 
does  not  believe  that  section  172(c)(1) 
requires  implementation  of  potential 
RACM  measures  that  will  not  be 
sufficient  to  allow  the  area  to  achieve 
attainment  in  advance  of  full 
implementation  of  all  other  required 
measures,  in  this  case,  full 
implementation  of  the  NOx  controls 
called  for  in  the  plan  including  the  56 
tons/day  NOx  reductions  called  for  bv 
the  enforceable  commitments  In  the 
TNRCC  analysis,  a  VOC  source  category- 
had  to  have  at  least  12-15  tons  per  dav 
of  emissions  to  warrant  further  analysis. 
This  level  was  chosen  because  it  might 
be  theoretically  possible  to  reduce  these 
categories  enough  to  achieve  as  much  as 
the  equivalent  of  one  ton/dav  of  NOx 
reduction.  Given  that  the  final  121  tons/ 
day  of  point  source  reductions,  out  of  a 
total  of  almost  600  ton/ day  of  emission 
reductions,  will  not  be  implemented 
until  spring  2007  emission  reductions 
from  measures  that  achieve  less  than  the 
equivalent  one  ton/day  of  NOx 
reductions  even  if  combined  with 
several  measures  of  similar  magnitude 
cannot  advance  the  attainment  date  The 
TNRCC  presents  in  the  SIP  Narrative, 
Chapter  7,  a  summary  of  the  inventory- 
that  reflects  the  controlled  level  of 
emissions  Based  on  the  above  screening 
level  one  category-,  storage  tanks,  was 
examined  for  additional  control.  Based 
on  controls  in  the  Alternative 
Technique  Guideline,  only  2.2  tpd  of 
additional  reduction  in  VOC  could  be 
achieved  which  is  far  less  than  the 
equivalent  of  one  ton/day  of  NOx 
reduction  and  therefore  would  not 
advance  attamment. 

Texas  also  reviewed  all  VOC  area 
source  (as  opposed  to  points  source) 
categories  to  see  if  any  categories  were 
emitting  greater  than  11  tons/day  in 
emissions  While  some  area  source 
categories  emitted  more  than  1 1  tons/ 
day.  these  categories  already  are  subject 
to  rules.  TNRCC  did  not  believe 
additional  controls  on  already  regulated 
categories  would  be  reasonable  in  light 
of  the  amount  of  VOC  reductions 
needed  to  achieve  ozone  benefits. 

In  summary-,  the  modeling  indicates 
that  it  takes  substantial  VOC  emission 


reductions  to  achieve  ozone  reductions 
in  the  HG  area.  Already  all  major 
sources  of  VOCs  in  HG  have  RACT  in 
place.  Emission  reductions  bevond 
RACT  on  major  VOC  sources  mav  be 
achievable  but  could  not  achieve 
sufficient  ozone  benefit  for  the  HG  area 
to  achieve  attainment  in  advance  of  the 
measures  in  the  SIP  we  are  approving 
today.  Significant  area  source  categories 
are  also  regulated  Therefore,  no 
emission  reduction  measures  were 
identified  that  would  achieve 
attainment  in  advance  of  the  measures 
contained  in  the  plan 

Comment:  For  States  that  need 
additional  VOC  reductions,  this 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1.1  difiuoroethane)  as  the  blowing 
agent  in  manufacturing  of  polystyTene 
foam  products  such  as  food  trays  and 
egg  cartons.  HFC-152a  could  be  used 
instead  of  hydrocarbons,  a  known 
pollutant,  as  a  blowing  agent  Use  of 
HFC-152a.  which  is  classified  as  VOC 
exempt,  would  eliminate  nationwide 
the  entire  25.000  tons.year  of  VOC 
emissions  from  this  industry. 

Response  This  comment  was  not 
proxided  to  TNRCC  EPA  has  met  with 
the  commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1.1  difiuoroethane).  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  as  pentane  or  butane  as  a  blowing 
agent  However,  EP.^  has  not  studied 
this  technology  exhaustively  It  is  each 
State's  prerogative  to  specify-  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a.  States  may  w-ant  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents  Also  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider  This  is  a  technology  w-hich 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary-  VOC  emissions 
reductions  must  be  made  bv  each 
affected  State.  Finally.  EP.-X  notes  that 
under  the  significant  new-  alternatives 
policv  (SNAP)  program,  created  under 
CAA'§612.  EPA  has  identified 
acceptable  foam  blow-ing*agents  many  of 
which  are  not  VOCs  Ihttp:// 
H-wH'.epa.gov/ozone/titleB/snap/). 
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In  the  case  of  the  HG  area,  the 
analysis  in  chapter  7  did  not  show  this 
category  of  emissions  as  one  with  more 
than  n  tons/day  of  emissions  so.  as 
discussed  in  a  previous  comment,  there 
cannot  possibly  be  enough  emission 
reductions  from  this  category  to  achieve 
sufficient  ozone  benefit  for  the  HG  area 
to  reach  attainment  in  advance  of  the 
full  implementation  of  the  measures  in 
this  SIP 

Comment:  Two  commenters  suggested 
that  a  portable  gasoline  container  buy 
back  program  should  be  adopted  in  the 
HG  area  to  introduce  gasoline  containers 
meeting  the  California  Air  Resources 
Board  (GARB)  standards  to  the  HGr  area 
It  was  estimated  based  on  CARS 
experience  that  controls  on  containers 
would  be  able  to  achieve  23  tpd  of  VOC 
reductions  in  the  HG  area. 

Response  This  measure  was 
suggested  to  TNRCC  as  a  replacement  to 
their  Commercial  Lawn  Service 
operating  restrictions.  TNRCC  evaluated 
the  measure  and  decided  the  measure 
would  not  achieve  equivalent 
reductions  to  the  operating  restrictions. 

EPA  is  aware  that  GARB  has  prr  jected 
significant  emission  reductions  from 
this  measure.  This  is  based  on  their 
studies  of  the  emissions  from 
evaporation  and  spillage  from  gasoline 
containers  in  California.  TNRCC  in  their 
RACM  analysis  of  the  HG  emission 
inventory,  however,  did  not  identify 
this  source  category,  i.e.,  gasoline 
containers,  as  having  the  same  level  of 
emissions  and  therefore  the  potential  to 
achieve  the  same  level  of  emission 
reductions  as  was  found  in  California. 
TNRCC  used  EP.^  approved 
methodology  to  develop  its  inventory. 
EPA  concludes,  based  on  the  record 
supporting  the  States  RACM  analysis, 
that  Texas  used  appropriate 
assumptions  for  determining  emission 
reductions  from  this  measure  Based  on 
the  emission  estimates  contained  in  the 
approved  inventory,  EPA  agrees  with 
Texas  that  this  measure  cannot  be 
considered  RACM  at  this  time  because 
the  measures  cannot  achieve  sufficient 
ozone  benefit  for  the  HG  area  to  achieve 
attainment  in  advance  of  the  full 
implementation  of  the  measures  in  the 
SIP  we  are  approving  today.  Future 
study  of  this  portion  of  the  inventor\ 
utilizing  information  developed  by 
GARB  may  indicate  that  more  emissions 
arise  from  this  category  in  the  HG  area 
and  this  measure  may  have  to  be 
revisited 

Comment:  One  commenter  pointed  to 
the  results  of  the  Channelview  Source 
Reduction  Project  as  evidence  that 
significant  levels  of  VOC  emission 
reductions  can  be  achieved.  The 
Channelview  Project  resulted  in  the 


following  improvements:  Additional  gas 
flow  meters,  reduced  flaring  of  off-spec 
product,  elimination  of  flaring  of  extra- 
contract  product,  improved  flare 
systems,  and  prevention  of  unnecessary 
shutdowns. 

Response:  The  November  14.  2000 
"Source  Reduction  Project.  Report  on 
Phase  I"  documents  the  cooperative 
effort  between  the  Community  Advisory 
Panel  and  Lyondell  and  Equistar 
(CAPLE)  to  reduce  air  emissions  at  these 
companies.  It  documents  several 
improvements  and  significant  emission 
reductions  that  have  been  made  at  these 
plants  through  focusing  on  source 
reduction.  It  is  not  clear  from  the  report, 
however,  whether  or  not  the  measures 
instituted  by  these  companies  have 
general  applicability  within  the 
chemical  industry.  The  measures  taken 
by  these  companies  to  reduce  emissions 
have  promise  as  measures  that  can 
achieve  emission  reductions  throughout 
the  HG  area  but  it  will  take  further  study 
by  us  and  the  State  to  determine  if  they 
can  be  applied  to  other  facilities,  are 
technically  and  economically  feasible 
and  achieve  reductions  that  could 
advance  attainment,  and  thus  can  be 
considered  potential  RACM  for  the  HG 
area.  Therefore,  at  this  time,  EPA  cannot 
find  these  measures  feasible.  EPA  agrees 
with  Texas  that  this  type  of  project 
cannot  currently  be  considered  RACM. 

Comment:  One  commenter  suggested 
that  the  State  should  reduce  fugitive 
VOC  emissions  by  90%. 

Response:  The  commenter  did  not 
suggest  how  the  90%  emission 
reduction  from  fugitive  VOC  emissions 
could  be  achieved.  EPA  is  not  aware  of 
any  technology  or  programs  that  have 
been  demonstrated  to  achieve  this  level 
of  reductions.  TNRCC  already  has  in 
place  a  leak  detection  and  repair 
requirement  that  goes  beyond  the  levels 
in  EPA's  control  technique  guidelines  to 
control  refinery  and  chemical  plant 
fugitive  emissions.  EPA  has  approved 
this  requirement  for  fugitive  emissions 
as  meeting  the  RACT  requirement  for 
the  HG  area.  Based  on  the  above,  EPA 
concludes  that  this  measure  is  not 
technically  feasible  at  this  time. 

Upset  Emissions 

Comment:  TNRCC  has  failed  to  adopt 
reasonably  available  control  measures 
for  controlling  upset  emissions  because 
the  TNRCC  rules  fail  to  meet  at  a 
minimum  EPA  guidance  for  upset 
emissions.  The  rule  violates  the 
requirements  regarding  creating  an 
affirmative  defense  because  (1)  it  is  a 
blanket  exemption.  (2)  it  covers  sources 
whose  individual  contributions  of 
pollutants  have  the  potential  to  cause  an 
exceedence,  (3)  it  covers  both  penalties 


and  injunctive  relief,  and  (4)  it  could  be 
interpreted  as  barring  citizen  and/or 
EP.'\  enforcement  action. 

Response:  On  November  28,  2000, 
EPA  issued  a  direct  final  approval  of  a 
revision  to  the  Texas  SIP  addressing 
excess  emissions  from  start-up. 
shutdown,  malfunction  and 
maintenance.  65  PR  70792.  In  that 
notice.  EPA  explained  that  it 
determined  that  the  rule  was  consistent 
with  the  EPA  guidance  referenced  by 
the  commenter,  "State  Implementation 
Plans:  Policy  Regarding  Excess 
Emissions  During  Malfunctions.  Startup 
and  Shutdown."  September  20.  1999. 
This  determination  included  EPA's 
conclusion  that  the  Texas  rule  does  not 
provide  an  exemption  from  compliance 
for  periods  of  excess  emissions.  No 
adverse  comments  were  received  and 
EPA's  approval  became  effective  on 
January  29.  2001.  Through  the  proposed 
actions  on  which  EPA  is  taking  today, 
EPA  is  not  re-opening  its  past  approval 
of  SIP  requirements.  Thus,  the 
commenters  attempt  to  now  raise  issues 
about  whether  EPA's  approval  of  that 
rule  was  appropriate  are  untimely. 

Point  Source  NOx  Controls 

Comment:  The  Phase  II  NOx  limits 
agreed  to  by  OTC  States  are  clearly 
RACM  for  all  areas,  as  they  are  widely 
in  effect.  States  that  have  not  adopted 
such  measures  have  not  adopted 
enforceable  NO\  RACT  limits  for  all 
relevant  facilities.  It  is  not  sufficient  for 
States  to  assert  that  they  will  adopt 
additional  NO\  controls  if  needed. 

Response:  That  the  OTC  states  have 
implemented  the  OTC  Phase  II  NOx 
limits  does  not  automatically  prove  that 
these  limits  are  R.\CM  for  all  areas.  EPA 
concedes  that  the  wide-spread  adoption 
of  such  programs  and  EPA's  own 
analysis  of  NO\  control  on  large 
stationary  sources  would  warrant 
consideration  whether  such  limits  meet 
the  technological  and  economical 
feasibility  criteria  of  RACM  and  would 
advance  attainment.  However,  such  an 
analysis  is  not  relevant  in  the  case  of  the 
HG  ozone  nonattainment  area.  Texas 
has  already  adopted  programs  for  the 
HG  area  to  implement  limits  that  are 
more  stringent  than  the  OTC  Phase  II 
limits. 

Comment:  A  commenter  suggested 
energy  efficiency  improvements  are  not 
just  for  residential  and  commercial 
buildings  and  suggested  savings  could 
be  achieved  by  more  efficient  motor  and 
drive  systems. 

Response:  We  agree  that  improved 
energy  efficiency  is  a  desirable  method 
of  reducing  air  emissions.  There  are 
difficulties  in  including  such  measures 
in  a  SIP  because  it  is  not  alwavs  clear 
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where  the  benefits  of  the  reduced 
electrical  demand  will  occur.  The 
reduced  demand  could  result  in 
emission  reductions  outside  the  HG 
area.  There  are  initiatives  in  Texas  to 
reduce  grovrth  in  demand  in  Texas  such 
as  the  State  wide  building  codes 
established  by  Senate  Bill  5.  The  State 
of  Texas  has  committed  to  further 
examine  the  benefits  and  methods  of 
improving  energy  efficiency  for  possible 
inclusion  in  the  SIP  at  the  mid-course 
review.  EPA  concludes  that  there  is  not 
enough  information  at  this  time  to 
determine  the  appropriate  emission 
benefits  and  therefore  energy  efficiency 
cannot  currently  be  considered  RACM 

Comment:  Just  as  Integrated  Resource 
Planning  (IRP)  for  electric  utilities 
resulted  in  demand  side  management 
programs  that  conserved  electricity.  IRP 
for  natural  gas  utilities  will  have  the 
same  impact  on  conserving  natural  gas 
usage  and  resulting  emissions.  A 
number  of  states  have  effectively 
implemented  IRP  for  natural  gas. 

Response:  As  noted  above,  EPA  agrees 
that  improved  energy  conservation- 
regardless  of  the  form  of  energy-is  a 
desirable  method  of  reducing  air 
emissions.  Since  such  measures  would 
likely  have  to  rely  on  voluntary^  efforts, 
the  State  would  have  to  estimate  the 
effect  on  emission  reductions  that 
would  result.  Putting  in  place  even  a 
voluntary  effort  to  conserve  natural  gas 
that  could  be  quantified  in  terms  of  its 
emission  reduction  benefits  would 
likely  require  a  significant  amount  of 
time.  EPA  is  aware  that  the  State  had 
devoted  a  tremendous  amount  of 
resources  in  developing  and  adopting 
the  number  of  control  measures  that  it 
did  for  the  HG  area's  one-hour  ozone 
SIP,  and  even  with  that  had  to  commit 
to  fill  a  shortfall  of  56  tons/day  of  NOx 
reductions.  EPA  believes  it  is  unlikelv- 
given  the  time  spent  on  the  bulk  of  the 
SIP-that  the  State  had  the  time  to 
develop  such  a  quantifiable  voluntary- 
program  that  would  have  yielded 
enough  NOx  reductions  to  advance  the 
attainment  date.  Furthermore,  it  app>ears 
unlikely  that  such  a  quantifiable 
program  could  be  put  into  place  in 
sufficient  time  to  advance  the 
attainment  daje  given  the  resources  that 
the  State  will  have  to  spend  over  the 
next  several  years  simply  developing 
and  adopting  the  emission  controls  to 
achieve  the  56  tons/ day  NOx  emission 
reductions.  Therefore,  EPA  believes  that 
this  measure  is  not  RACM,  at  this  time, 
for  the  HG  area. 

Comment:  Stringent  Standards  for 
Stationary  Diesel  Engines:  The  TNRCC 
should  establish  the  same  requirements 
for  new  and  existing  stationary  diesel 
engines  in  the  HG  area  that  are  not  used 


exclusively  during  infrequent 
emergency  or  backup  situations. 

flesponse.  The  State  received  a  similar 
comment.  In  their  response  they 
explained  that  based  on  information  in 
the  emissions  inventory  and  contact 
with  diesel  engine  vendors  and  others 
familiar  with  the  stationar\'  diesel 
engines  in  the  HG  area,  the  State  is 
unaware  of  any  existing  stationary 
diesel  engines  that  are  being  operated  in 
situations  other  than  generation  of 
electricity  in  emergency  situations  or 
operation  for  maintenance  and  testing. 
The  Chapter  117  rule  requires  that  all 
testing  and  maintenance  be  done 
outside  the  hours  of  6  am  to  12  am.  As 
discussed  in  the  comments  on  the 
modeling  inputs,  emissions  in  the 
morning  are  the  most  conducive  to 
ozone  formation.  Emissions  outside  this 
period  are  much  less  conducive  to 
ozone  formation.  Therefore,  the  rules  for 
maintenance  represent  RACM  for  the 
HG  area 

TNRCC  believes  and  EPA  agrees  that 
few  existing  engines  will  be  moved  from 
emergency  service  to  routine  or  peak 
shaving  operations  for  the  following 
reasons.  Any  existing  engines  at  a  site 
with  a  collective  design  capacity  to  emit 
(from  units  with  chapter  117  emission 
limits)  greater  than  ten  tpy  of  NOx  are 
subject  to  the  Chapter  101  mass 
emissions  cap  and  trade  program  if  thev 
choose  to  increase  their  operation  to  100 
hours  per  year  or  more  (based  on  a 
rolling  12-month  average)  and,  in 
addition  to  having  to  comply  with  the 
Chapter  117  rules,  will  only  be  issued 
NOx  emissions  allocations  based  on 
their  historical  activity  level  which 
would  be  much  lower  than  100  hrs;  vear 
Existing  engines  theoretically  could  be 
switched  to  peak  shaving  service  up  to 
100  hours/year  but  in  reality  only  about 
40  hours/year  would  be  available  for 
this  type  of  operation.  The  remaining 
time  would  have  to  be  used  for  normal 
routine  testing  of  the  engines.  It  is 
unlikely  that  the  profit  from  sale  of 
electricity,  would  justify  the  cost  of  the 
modifications  to  the  switching  system 
for  only  about  40  hours  of  operation 
EPA  concludes  that  additional  control 
beyond  the  existing  program  is  not 
economically  feasible  and  therefore 
would  not  represent  RACM. 

On-Road  Control  Measures 

Comment:  Two  comjnenters  suggested 
that  15  ppm  sulfur  gasoline  should  be 
adopted  in  the  HG  area  as  a  reasonably 
available  control  measure. 

Response:  The  Act  preempts  states 
from  establishing  state  fuels  under 
section  211(c)(4)(A).  Waivers  from 
preemption  are  possible  under  section 
211(c)(4)(C)  if  the  state  can  show 


necessity  for  that  fuel  to  meet  the 
NAAQS,  and  if  no  other  reasonable  or 
practicable  non-fuel  measures  exist  that 
could  be  implemented  in  place  of  a  state 
fuel  For  a  state  to  obtain  a  waiver  of 
preemption,  an  acceptable 
demonstration  must  be  submitted  to 
EPA  that  can  justif\-  the  need  for  a 
particular  state  fuel  This  provision  of 
the  Act  was  included  to  discourage  the 
development  of  a  patchwork  of  fuel 
requirements  from  State  to  State 

Texas  considered  adopting  a  15  ppm 
sulfur  standard  in  gasoline,  but 
withdrew  the  proposal  once  the  30  ppm 
Federal  low  sulfur  gasoline  standard 
became  final  They  received  comments 
both  for  and  against  the  proposal. 
Comments  against  cited  excessive  costs 
when  compared  with  the  emissions 
benefit,  the  difficulties  in  producing  a 
boutique  fuel,  and  anticipated 
distribution  problems  and  conflicts  with 
on-going  efforts  to  comply  with  the 
federal  low-sulfur  requirements  of  30 
ppm.  Texas  only  projected  a  1  15  ton/ 
day  of  emission  reduction  from  the 
institution  of  a  15  ppm  fuel  The  BCCA 
estimates  that  the  cost  of  these 
reductions  is  $400  000  ton  to  refiners. 
Based  on  TNRCC  cost  estimates,  the  cost 
is  over  S500.000/ton  to  consumers 

Because  of  the  general  preemption  in 
the  Act  and  the  low  projected  cost 
effectiveness.  EPA  does  not  consider 
this  fuel  requirement  to  be  RACM  for 
the  HG  area. 

Comment:  One  commenter  suggested 
that  Texas  adopt  diesel  fuel  that  meets 
a  15  ppm  sulfur  standard  by  2003. 

Response  Texas  adopted  a  low 
emission  diesel  fuel  in  December  2000. 
that  includes  a  low  sulfur  component. 
The  state's  low  sulfur  component 
phases  in  beginning  May  1,  2002,  with 
500  ppm  sulfur  statewide  for  on- 
highway  use  and  110  counties  in  east 
and  central  Texas  for  non-road  use.  On 
)une  1 .  2006.  the  sulfur  level  drops  to 
1 5  ppm  in  east  and  central  Texas  for  off- 
highway  use  to  be  consistent  with 
Federal  low  sulfur  diesel  fuel  for  on- 
highway  use.  Thus,  TNRCC  has  already 
adopted  a  standard  more  stringent  than 
the  Federal  Standards 

In  order  for  Texas  to  adopt  statewide 
fuel  controls  that  are  more  stringent 
than  Federal  controls,  the  state  must 
show  necessity  to  achieve  the  NAAQS 
in  the  non«ttairunent  areas  and  justify 
implementing  a  fuel  measure  over 
nonfuel  measures  statewide  Texas  has 
requested  and  EPA  is  granting  in  a 
separate  Federal  Register  a  waiver 
under  21 1(c)(4)(A)  for  this  fuel  EPA 
does  not  believe  the  accelerated 
schedule  of  implementing  the  low 
sulfur  standard  suggested  by  the 
commenter  is  reasonable  or  will  result 
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in  ozone  benefits  because  the  low  sulfur 
requirement  does  not  result  in  NOx 
emission  reductions  by  itself  but  instead 
enables  catalyst  technologies.  Under 
Federal  regulations,  new  vehicles  will 
not  be  required  to  meet  the  new- 
emission  standard  enabled  by  low  sulfur 
diesel  until  2007.  Therefore.  EPA  does 
not  consider  calling  for  these  fuel 
requirements  earlier  as  suggested  by  the 
commenter  to  be  R.\CM. 

Comment:  Two  commenters  gave 
comments  that  the  Inspection  and 
Maintenance  Program  could  be 
improved.  One  said  that  adequate 
resourc:es  to  develop  and  implement  an 
l/M  program  must  be  assigned; 
otherwise,  the  program  cannot  be 
considered  credible.  A  second 
commenter  stated  that  the  program 
should  be  established  based  on  where 
the  vehicle  owner  usually  works. 

Response:  EPA  has  reviewed  the  I/M 
program  developed  by  the  State  of 
Texas.  In  a  separate  Federal  Register 
notice,  we  are  approving  the  States  I/M 
program.  The  new  program,  using  the 
Accelerated  Simulation  Mode  (ASM) 
test  method  will  be  implemented  in  all 
eight  counties  of  the  HG  nonattainment 
area  and  covers  more  vehicles  than  are 
required  by  the  Federal  I/M  rules. 
Expanding  the  program  to  cover 
vehicles  not  registered  in  the  program 
area  is  beyond  the  scope  of  the  Federal 
rules  and  would  be  extremely  difficult 
to  implement  and  enforce.  Further,  the 
prior,  less  stringent  program  met  the 
minimum  l/M  requirement  for  the  HG 
area  The  new  program  goes  beyond 
those  requirements.  As  such,  we  believe 
TNRCC  has  adopted  an  l/M  program 
that  meets  the  RACM  requirement.  We 
agree  that  adequate  resources  will  have 
to  be  devoted  to  the  implementation  of 
this  program  bv  the  Texas  Department 
of  Public  Safety  and  TNRCC  for  the 
goals  of  the  program  to  be  achieved.  At 
this  time,  we  have  no  information  to 
support  a  determination  that  the 
program  will  not  be  fully  implementad. 

Comment:  One  commenter  suggested 
that  public  and  large  commercial  fleets 
be  required  to  have  low  emitting 
vehicles 

Response:  Texas  adopted  Fleet 
provisions  and  submitted  them  to  EPA 
on  August  27.  1998  as  the  Texas  Clean 
Fuel  Fleet  (CFF)  substitute  plan.  EPA 
approved  this  provision  on  February  7, 
2001  (66  FR  9203)  as  meeting  the  Clean 
Fuel  Fleet  Requirements  of  the  Act. 
These  provisions  ensure  that  fleets  meet 
a  reasonable  level  of  control  in  serious 
and  above  nonattainment  areas.  Texas' 
CFF  substitute  plan  relies  on  a  State 
fleet  program — the  Texas  Clean  Fleet 
(TCF)  program — supplemented  with 
additional  volatile  organic  compound 


(VOC)  and  nitrogen  oxide  (NOx) 
emission  controls.  The  emission 
reductions  for  Texas'  plan  greatly 
exceed  the  reductions  that  would  have 
been  achieved  with  the  Federal  CFF 
program.  Therefore,  the  State's 
substitute  plan  will  meet  the  Federal 
CFF  requirement  for  VOC  and  NOx 
emissions  reductions.  EPA  believes  that 
TNRCC  has  instituted  R.\CM  for  this 
source  category. 

Comment:  One  commenter  suggested 
that  the  State  should  encourage  the 
early  introduction  of  Tier  2  vehicles. 

Response:  In  the  last  session,  the 
Texas  legislature  passed  Senate  Bill  5 
which  includes  an  incentive  program 
for  the  purchase  of  vehicles  that  meet 
the  more  stringent  Tier  II  vehicle 
standards.  This  program  should  result 
in  more  cleaner  vehicles  coming  into 
use  in  Texas  then  would  be  required 
under  the  Federal  Program.  It  is 
uncertain,  however,  how  much 
additional  emission  reduction  will  come 
from  this  program  as  it  apparently  is  the 
first  of  its  kind  in  the  country. 
Therefore.  EPA  concludes  that  further 
acceleration  of  this  program  would  not 
constitute  RACM  for  the  HG  area. 

Comment:  A  commenter  suggested 
that  non-USA  registered  trucks  should 
be  subject  to  an  I/M  inspection. 

Response:  It  is  not  clear  whether  the 
State  has  the  legal  authority  to  require 
trucks  from  a  foreign  country  to  be 
inspected.  As  a  practical  matter,  there 
are  no  proven  test  methods  to  employ 
for  Diesel  I/M  programs  Therefore,  this 
cannot  be  considered  a  reasonably 
available  measure 

Comment:  One  commenter  felt  all 
highway  construction  in  HG  area  should 
be  limited.  The  HG  area  must  absorb  on- 
going expansions  at  the  airports, 
medical  center  plus  population  and  job 
growth.  There  is  no  room  for  the  above 
ongoing  new  emissions  generating 
projects  let  alone  any  new  large 
emissions  generating  projects.  The  same 
commanter  later  said  that  the 
Transportation  Improvement  Plan  and 
other  proposed  changes  to  Regional 
Highway  system  must  demonstrate  full 
conformity  with  the  Act. 

Response:  EPA  agrees  that  the 
Regional  Transportation  Plans  must 
demonstrate  conformance  to  the  State 
Implementation  Plan  consistent  with 
section  176(c)  of  the  Act  and  our 
transportation  conformity  rules  at  40 
CFR  93  100;  however,  these  are  separate 
requirements  from  demonstrating 
attainment  of  the  NAAQs 
Transportation  conformity  is  the  process 
whereby  the  transportation  plans  have 
to  be  reconciled  with  and  show  they  are 
consistent  with  the  plans  for  attainment. 
In  this  SIP.  the  State  has  established  an 


emissions  budget  for  motor  vehicle 
emissions  consistent  with  attainment. 
The  Houston/Galveston  Area  Council 
will  have  to  show  for  all  future  plans, 
taking  into  account  existing  roads  and 
future  growth  how  they  will  conform  to 
these  budgets.  Given  the  severe  impact 
a  ban  on  road  construction  would  place 
on  the  HG  area.  EPA  concludes  that  this 
is  not  a  reasonably  available  measure. 

Comment:  One  commenter  suggested 
the  State  institute  an  auto  license  fee 
tied  to  actual  vehicle  NOx  emission 
rates. 

Response:  EPA  is  not  aware  of 
anywhere  w'here  this  measure  has  been 
instituted.  It  is  not  clear  how  much 
emission  reductions  could  be  achieved 
and  at  what  fee  levels.  Because  of  the 
lack  of  localized  information  on  the 
costs  and  benefits  of  this  program  this 
cannot  be  considered  a  RACM. 

Texas  is  already  instituting  a  program 
to  provide  rebates  for  the  purchase  of 
vehicles  meeting  the  cleanest  Tier  II 
standards.  This  program  should 
influence  positively  the  introduction  of 
cleaner  vehicles  into  the  fleet. 

Off  Road  Measures 

Comment:  Three  commenters 
recommended  measures  they  felt  were 
appropriate  to  control  emissions  from 
construction  equipment.  One 
commenter  felt  that  all  diesel  equipment 
should  be  required  to  register.  He  felt 
this  w  ould  result  in  a  70%  reduction  in 
emissions.  Two  other  commenters  felt 
that  all  State  and  Local  Government 
contracts  should  have  requirements  that 
require  lower  emission  equipment  be 
u.sed. 

Response:  The  Texas  legislature  has 
passed  an  incentive  program  that  will 
pay  for  the  cost  of  upgrading  diesel 
equipment  to  meet  cleaner  standards. 
Texas  plans  to  direct  24.7  million 
dollars/year  to  the  HG  area  from  the 
Texas  Emission  Reduction  Program 
passed  under  Senate  Bill  5.  Based  on 
experience  from  similar  programs  in 
California,  we  expect  substantial 
reductions  to  be  achieved.  We  therefore 
believe  that  additional  measures  to 
reduce  emissions  from  this  category  are 
not  RACM. 

Comment:  One  commenter  suggested 
the  following  measures  to  achieve 
additional  emission  reductions  from 
aircraft  operations:  (1)  Mandatory 
Powering  of  Jets  at  gates  with  Electric 
Power  (2)Reduced  Idling  on  the  runway 
(3)  Congestion  Pricing  at  Rush  Hours  at 
Airports. 

Response:  First,  the  State  has 
executed  agreed  Orders  with  the  major 
airlines  and  the  City  of  Houston  to 
achieve  emission  reductions  from 
Ground  Support  Equipment  (GSE)  at 
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airports  in  the  HGA  area.  These  Orders 
require  a  phased-in  replacement  of 
current  combustion  engine  equipment 
with  electric  equipment  or  to  achieve 
equivalent  reductions.  Equipment 
powering  jets  at  gates  is  included  in  the 
definition  of  GSE;  thus,  over  a  period  of 
time  jets  at  gates  will  be  powered  with 
electric  equipment  or  equivalent 
emission  reductions  will  be  achieved. 
Second,  although  planning  of  airline 
operations  during  rush  hours  to  reduce 
idling  on  runways  to  reduce  emissions 
may  have  merit,  the  State  does  not  have 
the  authority  to  impose  regulations  on 
airlines  to  require  this  planning.  The 
Federal  Aviation  Administration  has 
jurisdiction  over  airline  operations  once 
the  aircraft  leaves  the  gate  and  State 
regulation  is  pre-empted.  Third,  since 
the  State  has  no  authority  to  control 
airline  operations,  and  congestion  is  a 
function  of  the  higher  level  of 
operations  during  rush  hours, 
congestion  pricing  is  likely  to  place  an 
unnecessary  economic  burden  on  the 
traveling  public  with  no  air  quality- 
benefits.  State  controls  on  pricing  are 
expressly  preempted  by  the  Air 
Deregulation  Act.  Therefore.  EPA 
concludes  that  such  measures  are  not 
reasonably  available. 

Transportation  Control  Measures  and 
Land  Use 

Comment:  Transportation  Control 
Measures  as  RACM:  EPA  gives  virtually 
no  consideration  to  the  emission 
reduction  benefits  of  transportation 
programs,  projects  and  services 
contained  in  adopted  regional 
transportation  plans  (RTPs).  or  that  are 
clearly  available  for  adoption  as  part  of 
RTPs  adopted  for  a  nonattainment  area. 
In  addition,  it  is  arbitrar\'  and  capricious 
for  EPA  not  to  require  as  RACM 
economic  incentive  measures  that  are 
generally  available  to  reduce  motor 
vehicle  emissions  in  ever\' 
nonattainment  area.  One  commenter 
provided  a  report  "Studies  on  the  Travel 
and  Air  Quality  Effects  of  Transit.  Land 
Use  Intensification,  and  Auto  Pricing 
Policies"  The  commenter  felt  this 
report  contained  measures  that  are 
RACM. 

Response:  A  similar  comment  was 
received  in  response  to  the  analysis  EPA 
performed  as  part  of  EPA's  notice  of 
availability  where  an  analysis  of 
Reasonably  Available  TCMs  was 
performed  for  four  serious  ozone 
nonattainment  areas:  Greater 
Connecticut.  Springfield.  MA. 
Washington.  DC  and  Atlanta.  In  the 
Technical  Support  Document  for  the 
Julv  12.  2001  proposal  on  RACM,  EPA 
performed  a  similar  analysis  for  the  HG 
area.  This  analysis  was  performed  to 


evaluate  the  State's  conclusion  that 
further  TCMs  are  either  economicallv 
infeasible  or  would  not  advance 
attainment. 

EPA's  TSD  for  the  July  12.  2001 
proposal  on  RACM  for  the  HG  area  does 
consider  transportation  programs, 
projects  and  services  that  are  generallv 
adopted,  or  available  for  inclusion  in  a 
nonattainment  area's  SIP.  The  RACM 
analysis  includes  seven  broad  categories 
and  twenty-seven  subcategories  of 
Transportation  Control  Measures 
(TCMs)  that  represent  a  range  of 
programs,  projects  and  senices  The 
inclusion  of  a  TCM  in  an  RTP  or  TIP 
does  not  necessarily  mean  that  it  meets 
EPA's  criteria  for  RACM  and  must  be 
included  in  the  SIP.  The  measure  must 
also  contribute  to  expeditious 
attainment.  EPA  concluded  from  its 
analysis  that  the  States  assertion  that 
further  TCMs  are  not  RACM  was 
appropriate. 

Some  of  these  TCMs,  such  as  parking 
cashout.  transit  subsidies,  and  parking 
pricing,  are  explicitly  economic 
incentive  programs.  Furthermore,  these 
categories  of  TCMs,  as  well  as  most  of 
the  others,  could  be  infinitelv 
differentiated  according  to  criteria,  such 
as  the  method  of  implementation,  level 
of  promotional  effort  or  market 
penetration,  stringency  of  enforcement, 
etc.  The  application  of  economic 
incentives  to  increase  the  effectiveness 
of  a  TCM  is  one  such  criterion  These 
implementation  variables,  representing 
levels  of  implementation  effort,  are 
implicit  in  the  range  of  effectiveness  for 
each  categor\-  of  TCM.  EPA  does  not 
believe  it  is  necessary,  or  even 
practically  possible,  to  evaluate  everv 
explicit  variation  of  TCM's  in  order  to 
adequately  determine  if  it  is  reasonablv 
available 

From  the  analvsis  for  the  HG  area, 
EPA  identified  1.7  to  22.4  tpd  of  NOx 
emission  reductions  as  theoretically 
achievable  from  TCMs.  The  EPA 
believes  that  emission  reductions  which 
are  in  the  low-  to  mid-point  range  of 
EPA's  analysis  are  achievable  with 
careful  planning,  adequate 
implementation  resources,  aggressive 
public  information  programs  and  a 
sustained  corrunitment  by  the 
implementing  agencies  TNRCC  has 
identified  in  its  SIP  the  implementation 
of  a  wide  range  of  TCMs  which  are 
projected  to  achieve  4.86  tpd  of 
emission  reductions.  The  TCM's 
identified  in  the  HG  analysis  are  in  the 
low-  to  mid-point  range.  Additional 
emission  reductions  beyond  this  level 
that  could  be  reasonably  achieved 
would  not  advance  attainment  given 
that -the  final  121  tons/day  of  NOx 
emissions  reductions  from  the  point 


source  rules  will  not  be  achieved  until 
spring  of  2007 

There  are  many  important  reasons 
why  a  state,  regional,  or  local  planning 
agency  might  implement  TCMs  in  an 
integrated  traffic  management  plan 
beyond  whatever  air  quality  benefits  the 
TCMs  might  generate,  including 
preser\'ing  open  space,  water  shed 
protection,  avoiding  sprawl,  mitigating 
congestion,  and  'smart  growth" 
planning  generally  So  the  fact  thai 
TCMs  are  being  implemented  in  certain 
ozone  nonattainment  areas  does  not 
necessarily  lead  one  to  the  conclusion 
that  those  TCMs  represent  mandators' 
RACM  when  they  are  analvzed 
primarily  for  the  purpose  of  determining 
whether  they  would  advance  the  ozone 
attainment  date 

The  report.  "Studies  on  the  Travel 
and  Air  Quality  Effects  of  Transit,  Land 
Use  Intensification,  and  Auto  Pricing 
Policies, '  provides  case  studies  from 
two  areas  of  the  cuuntr\  .  Portland  OR, 
and  Sacramento.  CA  and  a  literature 
sur\"ey  EPA's  analysis  included 
consideration  of  measures  in  the  same 
categories  as  provided  in  this  report. 
Based  on  this  analysis,  EPA  does  not 
believe  implementation  of  these 
measures  would  advance  the  HG  area's 
attainment  Further,  as  stated  in  the 
General  Preamble,  57  FR  13560,  EPA 
believes  that  local  circumstances  vary  to 
such  a  degree  from  city-to-city  that  a 
national  presumption  of  RACM  is  not 
appropriate  It  is  more  appropriate  for 
States  to  consider  TCM's  on  an  area- 
specific  basis  and  to  consider  groups  of 
interacting  measures,  rather  than 
individual  measures.  Therefore,  based 
on  EPA's  analysis,  EPA  cannot  conclude 
that  these  measure  suggested  in  the 
report  are  R,^CM  for  the  HG  area. 

Comment:  A  number  of  specific  TCMs 
and  economic  incentive  programs  to 
reduce  vehicle  miles  traveled  were 
identified  by  various  commenters. 
These  include:  Telecommuting,  satellite 
offices,  college/university  traffic  control 
measures.  Bike  and  Walk  pathways. 
Increased  Government  Use  of  the  Web. 
V'oluntar\'  No  Drive  Davs.  Trip 
Reduction  Ordinances,  Employer  Based 
Transportation  Management,  Road 
Pricing.  Ride  Share  Incentives, 
Insurance  Pricing,  Commuter  Choice, 
Parking  Cashout,  Taxes  on  Paid  Parking, 
Congestion  Pricing.  Location  Efficient 
Mortgages.  Fee  Bate  on  Suburban 
Mortgages.  Tax  Incentives  for  Living 
Near  Place  of  Employment.  Inc  ntives 
for  Transit  Oriented  Development  and 
improved  incident  response. 

Response:  As  stated  in  the  previous 
response.  EPA  does  not  believe  it  is 
necessary,  or  even  practically  possible, 
to  evaluate  every  explicit  variation  of 


I 

57190      Federal  Register/ Vol.  66.  No.  220/ Wednesday,  November  14,  2001 /Rules  and  Regulations 


TCM's  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EP.-\  notes 
that  many  of  the  measures  listed  above 
are  being  encouraged  in  the  HG  area  as 
part  of  the  commuter  choice  program 
such  as  telecommuting,  ride  share 
incentives,  and  employer  based 
transportation  management.  As 
discussed  in  the  previous  comment 
Texas  has  identified  4.83  tpd  of  NO\ 
emission  reductions  from  reasonably 
available  Transportation  Control 
Measures  which,  based  on  the  literature 
sur\ey,  falls  into  the  low  to  midpoint  of 
emission  reductions  theoretically 
achievable  from  these  programs.  Also, 
as  noted  above,  this  small  amount  of 
emissions  reductions  would  not 
advance  attainment  prior  to  the 
implementation  nf  all  other  measures  in 
the  plan  Therefore,  EP.-\  believes  the 
small  amount  of  additional  reductions 
that  could  reasonably  be  achieved 
would  not  advance  attainment. 

Conmienf  EPA's  analysis  also 
completely  fails  to  consider  the 
additional  benefits  likely  from 
iDmhined  implementation  of 
(  nmplementarv  TCMS  e.g..  parking 
management  along  with  transit 
improvements.  It  is  arbitrary  and 
irrational  for  EPA  to  assume  that  these 
measures  can  and  will  be  implemented 
in  complete  isolation  from  one  another. 

Rpsponsp:  EPA  recognizes  that  manv 
control  measures,  particularly  TCMS, 
are  more  effective  if  done  in  conjunction 
with  others  EPA  maintains,  however. 
that  it  is  not  practically  possible  to 
analyze  a  seeming  infinite  set  of 
combinations  of  measures  for  possible 
benefits.  The  EPA's  analysis  did  look  at 
all  measures  in  various  categories  at  a 
reasonable  level  of  implementation  and 
concluded  that  as  a  whole  these 
categories  of  measures,  taken  together, 
would  not  advance  attainment  or  would 
otherwise  not  be  reasonably  available. 

General  RACXl  Comments 

Cnmment:  One  commenter  suggested 
that  the  SIP  should  include  enforcement 
of  New  Source  Review  such  that 
grandfathered  plants  would  get 
(•missions  permits  with  emission  limits 
that  are  identical  to  new  construction  as 
of  lune  2001. 

Response:  Existing  industrial  sources 
in  the  HG  area  are  required  tti  comply 
with  Chapter  115  for  V'OC  and  Chapter 
1 1 7  for  NOx,  controls  regardless  of 
whether  the  sources  are  permitted  or 
grandfathered  These  rules  have  been 
approved  as  RACT.  In  addition  all 
sources,  both  existing  and  new.  are 
subject  to  the  NO>.  mass  emissions  cap 
in  Chapter  101.  Requiring  all  existing 
sources  to  obtain  permits  is  not  likelv  to 
result  in  any  additional  emission 


reductions  beyond  those  achieved  by 
the  Chapter  115  and  Chapter  117  rules. 

Comment:  One  commenter 
incorporated  in  their  comments  to  EPA 
their  comment  to  the  TNRCC  where 
they  encouraged  the  State  to  use  Market 
Incentives  to  the  extent  possible. 

Response:  We  believe  the  State  has 
employed  market  based  incentives  in  a 
variety  of  programs.  The  cap  and  trade 
program  and  the  Texas  Emission 
Reduction  Program  are  the  two  main 
examples  of  programs  that  use  markets 
to  provide  significant  flexibility  in  how 
emission  reductions  are  achieved. 

Comment:  STAPPA's  1993  report 
recommended  adoption  of  California  or 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  controls/limits  for 
various  source  categories.  The 
commenter  mentions  further  possible 
control  measures  as  well,  and  notes  that 
none  of  the  states  offered  consideration 
of  these  measures  accompanied  by 
reasoned  explanations  for  their 
rejection. 

Response:  Texas  used  the  EPA  survey 
"Serious  and  Severe  Ozone 
Nonattainment  areas;  Information  on 
Emissions  Control  Measures  Adopted  or 
Planned  and  Other  Available  Control 
Measures"  as  a  basis  to  determine  if  all 
reasonably  available  control  measures 
had  been  implemented.  This  report 
includes  measures  from  the  STAPPA 
1993  report  and  other  measures  that 
EPA  considers  potentially  reasonably 
available.  TNRCC  did  not  identify  any 
additional  measures  that  were 
considered  reasonable  for  the  HG  area. 

Comaient:  By  absorbing  ozone  and 
reducing  air  temperatures,  trees  actually 
account  for  a  small  but  measurable 
reduction  in  ozone  levels.  The  EPA 
should  work  with  TNRCC  to  encourage 
public  funding  for  tree  planting  and 
local  ordinance  that  require  canopy 
cover  in  new  private  development. 

Response:  EPA  agrees  that  tree 
planting  can  result  in  a  possible 
reduction  in  ozone  formation. 
Unfortunately,  at  this  time,  these 
benefits  are  difficult  to  quantify  Efforts 
are  currently  unden^ay  to  complete  a 
modeling  study  to  quantify  the  impacts 
of  various  urban  heat  island  mitigation 
strategies  using  the  photochemical 
model.  It  is  hoped  that  these  studies 
will  provide  information  that  will  allow 
tree  planting  strategies  to  be  included  as 
a  creditable  portion  of  the  SIP  at  a  later 
date,  perhaps  for  the  mid-course  review 
SIP  submission.  Texas  is  involved  in 
this  effort  and  intends  to  incorporate 
such  programs  in  the  SIP  should  th&y 
prove  effective  and  reasonably  available. 


C.  Response  to  Comments  on  Local 
Measures 

1.  Comments  on  Speed  Limits 

Comment:  Three  commenters 
indicated  the  speed  limit  measure 
would  not  be  enforced  or  was  not 
enforceable  and  that  EPA  should  not 
give  credit  unless  TNRCC  develops  a 
mechanism  to  demonstrate  that  speeds 
actually  decrease. 

Response:  The  mechanism  to  enforce 
reduced  speed  limits  is  already  in  place 
with  the  Department  of  Public  Safety 
and  local  municipalities.  EPA 
acknowledges  that  it  is  unlikely  that 
100%  of  vehicles  will  comply  with  the 
new  speeds.  The  modeling  projections 
assume  that  the  average  speed  will  be 
10%  higher  than  the  posted  speed  limits 
on  roads  that  currently  have  average 
speeds  above  the  reduced  speeds.  Thus, 
the  State  has  made  reasonable 
assumptions  to  anticipate  the  level  of 
compliance  with  this  rule.  We  believe 
we  can  approve  these  reasonable 
planning  assumptions  about  speed 
reductions.  It  would  not  be  appropriate 
to  wait  until  Texas  proves  that  the 
speeds  have  been  reduced  to  give  credit 
for  this  measure  just  as  we  would  not 
wait  until  industrial  sources  have 
accomplished  their  emission  reductions 
before  approving  point  source  rules.  We 
do  believe  that  the  effectiveness  of  this 
measure,  as  with  all  measures,  should 
be  monitored.  Data  is  collected  in  the 
HG  area  by  Transtar  and  Texas 
Department  of  Transportation.  This  data 
could  be  used  to  evaluate  the  efficacy  of 
this  measure  in  reducing  speeds. 

2.  Comments  on  the  VMEP 

Co/n^)Pn^  The  plan  includes 
impermissible  reductions  for 
"Voluntary  controls."  EPA  has  no  legal 
basis  for  issuing  SIP  credit  for  the  VMEP 
program:  the  VMEP  measures  do  not 
meet  the  test  of  being  real,  permanent, 
and  enforceable  to  qualify  for  emission 
reductions. 

Response:  EPA  disagrees  with  the 
comments,  and  continues  to  believe  that 
the  voluntary  measures  proposed  by 
Texas  for  inclusion  in  the  SIP  are 
approvable  under  the  Act.  EPA 
acknowledges  that,  by  themselves,  the 
measures  would  not  be  approvable, 
because,  as  noted  by  the  commenter. 
they  are  not  enforceable  against  the 
entities  producing  the  emissions 
reductions  and  thus  do  not  meet  the 
enforceabilitv  requirement  of  section 
110(a)(2)(A).  However,  EPA  did  not 
propose  to  approve  the  measures  by 
themselves.  EPA  proposed  to  approve 
them  only  in  conjunction  with  an 
enforceable  commitment  by  the  state  of 
Texas  to  monitor  implementation  of  the 
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voluntary  measures,  determine  whether 
the  anticipated  reductions  from  the 
measures  were  in  fact  achieved,  and  if 
not  to  either  alter  the  program  such  that 
the  requisite  reductions  will  be 
achieved,  adopt  substitute  measures,  or 
demonstrate  that  the  attainment  and 
maintenance  goals  of  the  ozone  SIP  can 
still  be  met  without  the  reductions  from 
these  measures.  Thus,  EPA  did  not 
propose  to  approve  voluntary  measures 
as  satisfying  the  enforceability 
requirements  of  section  110.  Rather. 
EPA  proposed  to  approve  the  voluntarv 
programs  into  the  SIP  as  part  of  the 
overall  attainment  scheme,  and 
proposed  to  approve  the  state's 
enforceable  commitment  to  monitor, 
assess,  and  rectify  any  shortfall  as 
meeting  the  enforceability  requirements 
of  the  Act. 

EPA  continues  to  believe  that  this 
approach  is  a  proper  means  of 
encouraging  implementation  of 
innovative  mobile  source  control 
measures  while  providing  an 
enforceable  SIP  backstop  measure. 
Ideally,  the  voluntary  measures  will 
produce  the  estimated  emissions 
reductions  without  need  for  any  state 
backfill  or  federal  or  citizen 
enforcement.  However,  should  any 
shortfall  result,  Texas  will  be  bound  bv 
the  enforceable  SIP  commitment  to 
rectify  the  problem  and  supply  the 
necessary  emissions  reductions  Both 
EPA  and  private  citizens  retain  all  of 
their  rights  under  sections  113  and  304 
to  bring  appropriate  enforcement 
pressure  to  bear  against  the  state  should 
Texas  fail  to  monitor,  assess  or  fill  any 
shortfall  in  emissions  reductions 
resulting  from  implementation  of  the 
voluntary  measures  in  the  SIP.  Contrary 
to  the  commenters  allegations,  the 
emissions  reductions  associated  with 
the  voluntary  measures  in  the  HG  area 
SIP  are  required  to  be  achieved;  it  is 
however  the  state  and  not  the 
individuals  implementing  the  voluntarv 
measures  who  must  ultimately  produce 
them. 

Comment:  Two  commenters  raise 
numerous  arguments  concerning  the 
unenforceability  of  the  voluntarv 
measures. 

Response:  The  commenter  makes  no 
mention  of  the  enforceable  state 
commitment  other  than  to  refer  to  it  as 
insufficient.  This  statement  without 
further  explanation  does  not  give  EPA 
any  guidance  on  the  alleged  inadequacy 
of  the  commitment  nor  how  the 
commenter  would  have  EPA  improve 
upon  it.  Therefore,  EPA  continues  to 
maintain  that  the  commitment  is 
approvable  as  meeting  the  enforceability 
requirements  of  the  Act.  In  the  past, 
EPA  has  often  approved  enforceable 


state  commitments  to  take  future  actions 
under  the  SIP,  and  these  actions  have 
been  enforced  by  courts  against  states 
that  have  failed  to  complv  with  those 
commitments  •'"  EP.\  believes  that  the 
Texas  commitments  associated  with  the 
voluntary  measures  portion  of  the  SIP 
are  similarly  enforceable  and  thus 
approvable.  NRDC  alleges  that  the  Act 
requires  all  control  measures  to  be 
enforceable  against  individual  polluters 
and  not  just  against  states.  However, 
many  mobile  source  control  measures 
are  enforceable  only  against  the  state  or 
local  transit  operator,  and  not  the 
individual  entities  actually  producing 
the  emissions  reductions,  for  instance  in 
the  case  of  state  obligations  to  establish 
vehicle  inspection  and  maintenance 
programs  or  to  purchase  buses  or 
expand  transit  systems  The  Act  does 
not  require  federal  enforcement 
capability  against  individual  vehicle 
owners  or  transit  users  prior  to  approval 
of  such  programs  into  the  SIP  ^^ 

Comment  A  commenter  alleges  that 
the  public  cannot  adequately  monitor 
implementation  of  the  voluntary 
measures  nor  determine  whether  the 
emissions  reductions  are  achieved  The 
commenter  admonishes  the  State  to 
commit  to  a  solid  evaluation  or  auditing 
framework  to  monitor  performance  of 
measures  in  the  \"MEP 

Response:  Texas  is  required  by  its 
enforceable  commitment  to  conduct  the 
evaluation  and  audit  mentioned  by  ED. 
and  should  make  such  assessments 
available  to  the  public  in  the  normal 
course  of  administrative  practice.  The 
commenters  also  claim  that  the  state 
itself  has  raised  concerns  about  the 
emissions  reductions  that  will  be 
achieved  from  these  measures  Such 
concerns  may  be  valid,  nevertheless 
Texas  has  made  a  commitment  to  fill 
any  shortfall  in  emissions,  which  both 
EPA  and  citizens  can  enforce  under  the 
Act. 


'6See,  Trustees  for  Alaska  v.  Fink.  17  F.  3d  1209 
(9th  Cir.  1994);  Coalition  Against  Columbus  Center 
V.  City  of  New  York.  967  F.  2d  764  (2d.  Cir.  1992)^ 
Citizens  for  a  Better  Environment  v  Deukmejian. 
731  F.  Supp  1448,  reconsideration  granted  in  pari. 
746  F.  Supp.  976  (N.D.  Cal.  1990);  American  Lung 
Ass'n  of  \ew  lersev  v.  Keane.  871  F.2d  319  (3d  Cir 
1989).  .VHDCv   .Vp«  York  State  Department  of 
Environmental  Conservation.  668  F  Supp  848 
(S.D.N. Y.  1987);  Council  of  Commuter 
Organizations  v.  Gorsuch.  683  F  2d  648  (2d  Cir. 
1982)  and  Fnends  of  the  Earth  v  EPA.  499  F.2d 
in8(2d.  Qr   1974). 

'"The  Act  does  require  that  enhanced  I/M 
programs  include  state  enforcement  through  denial 
of  vehicle  registration  without  proof  of  compliance 
with  inspection  requirements  However,  the 
enforceable  SIP  requirement  is  to  develop  a 
program  that  includes  registration  denial,  and  anv 
enforcement  would  be  against  the  state  for  failing 
to  deny  registration  The  .^ct  does  not  contemplate 
enforcement  actions  against  individual  vehicle 
owners  attempting  to  register  their  vehicles. 


Comment:  A  commenter  makes 
various  arguments  about  the 
unacceptability  of  the  voluntary 
measures  program  stemming  from  the 
stationary  source  permitting  program 
under  Title  \'  of  the  Act. 

Response:  Title  V  is  totally  irrelevant 
to  these  mobile  source  programs.  The 
voluntary  measures  program  Texas  has 
included  in  the  HG  SIP  applies  only  to 
mobile  sources  that  are  not  subject  to 
regulation  under  the  Title  V  stationary 
source  operating  permit  program. 

Comment:  EPA  can  not  alter  its  past 
interpretations  without  completing 
notice-and-comment  rulemaking. 

Response:  EP,\  believes  that  this 
action  is  consistent  with  its  past 
interpretations  that  enforceable  state 
commitments  to  take  future  action  are 
approvable  SIP  measures  For  example, 
see  EP.'K  actions  approving  California 
plans  at  62  FR  1150  (  lanuar,-  8.  1997) 
and  65  FR  18903  (April  10,  2000)  In 
addition,  this  action  is  consistent  with 
the  guidance  that  EP,^  issued  in  1997 
indicating  its  belief  that  voluntary 
programs  could  be  approved  in 
conjunction  with  enforceable  state 
commitments  to  fill  any  resultant 
shortfall'"  The  individual  SIP  approval 
actions  implementing  the  VMEP 
guidance  constitute  the  notice-and- 
comment  rulemaking  required  to 
effectuate  action  under  the  guidance. 
Thus,  this  SIP  rulemaking  satisfies  both 
CAA  and  APA  rulemaking  requirements 
with  respect  to  final  interpretations  of 
the  Act  consistent  with  the  guidance 
Further.  NRDC  alleges  that  EPA  may  not 
alter  interpretations  of  the 
Administrator  through  SIP  rulemaking 
signed  by  the  Regional  .administrator 
However,  the  .administrator  has 
properly  delegated  the  authority  for  SIP 
rulemakings  to  the  Regional 
Administrators  under  Delegation  7-10 
dated  May  6.  1997.  and  section  301(a)(1) 
of  the  Act.  Thus,  the  Regional 
Administrators  are  authonzed  to  act  for 
the  Administrator  with  respect  to  all 
matters  pertaining  to  SIP  approvals, 
including  interpretations  of  the  Act 
relevant  to  a  given  SIP  approval. 

Comment  A  commenter  questions  the 
3%  limit  on  voluntary  measures, 
arguing  that  this  limit  itself  implicitly 
acknowledges  that  such  measures  are 
not  approvable. 

Response  EP.^  did  not  impose  the  3% 
limit  because  it  believed  the  measures  to 
be  suspect,  but  rather,  as  noted  in  the 
VTviEP  guidance,  based  on  the 
innovative  nature  of  the  measures  and 
the  agency's  lack  of  experience  both 


'"Guidance  on  Incorporating  Voluntary'  Mobile 
Source  Emission  Reduction  programs  in  Stale 
Implementation  Plans  (SIPs).  October  24.  1997. 
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with  implementation  and  calculating 
appnipriatf  credit  for  such  measures. 
Therefore.  EPA  created  the  3%  limit  as 
.1  policy  matter,  indicating  in  the 
guidanc  e  that  it  did  not  think  it  would 
he  appropriate  to  approve  a  greater 
percentage  while  the  agency  begins  to 
implement  the  program.  EPA  further 
indicated  that  it  would  reassess  the 
limit  after  several  years  of  experience 
with  the  program.  Since  all  VMEP 
measures  would  be  approved  only  with 
enforceable  state  commitments  to  fill 
any  resultant  shortfall.  EPA  felt 
confident  that  including  voluntary 
programs  up  to  3%  of  required 
emissions  reductions  in  SIPs  would  not 
jeopardize  attainment  and  maintenance 
goals  during  initial  implementation 
under  the  policy.  Further.  EPA  did  not 
indicate  that  3%  of  required  emissions 
reductions  could  be  considered  dc 
minimis,  as  the  commenter  implies. 
EPA  agrees  with  the  commenter  that  it 
should  not  conclude  in  advance  that 
any  given  percentage  of  emissions 
reduction  could  be  considered  per  se  de 
minimis  for  all  areas  and  types  of  SIPs. 
Any  conclusion  about  the  de  minimis 
nature  of  required  emission  reductions 
should  be  made  in  light  of  the  specific 
circumstances  of  the  areas  and  CAA 
requirements  at  issue.  Therefore,  all  of 
the  commenter's  arguments  relating  to 
the  availability  of  a  de  minimis 
exemption  and  the  need  for  notice-and- 
comment  rulemaking  to  effectuate  it  are 
not  relevant  to  EPA's  approval  of  the 
voluntary  measures  in  the  HG  area  SIP 

Comment:  The  record  is  insufficient 
to  support  TNRCC's  credit  claims. 

Response:  EPA  reviewed  the 
documentation  submitted  for  each 
measure  of  the  VMEP.  We  found  that  for 
each  measure  the  documentation  was 
acceptable  to  demonstrate  that  the 
criteria  for  approval  were  met  for  each 
measure.  For  each  measure  the  State 
was  able  to  show  that  the  measure  plus 
the  State  commitment  was  quantifiable, 
surplus,  enforceable,  permanent,  and 
adequately  supported. 

Comment  One  commenter  pointed 
out  that  delays  may  result  from 
identif\ing  and  rectifying  emissions 
shortfalls. 

Response  EPA  acknowledges  that 
reductions  will  bt-  somewhat  delayed 
where  states  must  first  monitor  and 
assess  implementation  and 
subsequently  implement  corrections. 
For  this  reascui  EPA  indicated  in  the 
VMEP  guidance  that  states  should  fill 
any  shortfalls  in  a  timely  fashion.  EPA 
recently  issued  a  companion  voluntarv 
measures  policv  for  stationary  sources. 
See,  "lnc;orpordting  Voluntary 
Stationarv  Source  Emission  Reduction 
Programs  Into  State  Implementation 


Plans— FINAL  POLICY,"  memorandum 
and  attachment  dated  website  January 
19,  2001,  from  John  Seitz,  Director  of 
the  Office  of  Air  Quality  Planning  and 
Standards.  In  that  policy  EPA  indicated 
that  where  voluntary  measures  were 
included  in  attainment  or  rate  of 
progress  SIPs,  any  shortfalls  would  have 
to  be  filled  prior  to  the  relevant 
attainment  or  progress  milestone  date. 
EPA  believes  this  is  an  appropriate 
interpretation  of  the  requirement  to  fill 
shortfalls  in  a  timely  fashion  under  the 
VMEP  policy. 

Comment:  EPA  put  forth  different, 
conflicting  explanations  for  why  VMEP 
measures  purportedly  will  meet  the 
enforceabilitv  requirements  of  section 
110(a)(2)  of  the  Act.  In  the  DFW 
proposed  approval  we  say  that  the 
measures  will  be  enforced  by  the  State, 
whereas  in  the  HGA  proposed  approval 
we  say  that  the  voluntary  measures  will 
be  enforceable  against  the  State. 

Response:  As  discussed  above,  courts 
have  upheld  the  legal  authority  to 
enforce  state  SIP  commitments.  The 
language  in  the  DFW  notice  was 
intended  to  indicate  that  Texas  was  to 
monitor  and  assess  reductions 
attributable  to  VMEP  and,  in  case  of  a 
shortfall,  implement  measures  to  offset 
that  shortfall.  What  is  enforceable  is  the 
commitment  to  see  that  reductions  in  an 
amount  equal  to  what  is  proposed  in  the 
VMEP  are  achieved.  Such  enforcement 
is  also  available  against  the  State,  but 
not  against  the  individual  entities  that 
are  implementing  the  voluntary 
measures.  Texas  has  made  similar 
commitments  with  respect  to  both 
Dallas/Fort  Worth  and  the  HG  area. 

Comment:  EPA  improperly  redefined 
the  subject  of  the  enforceability 
requirements  of  section  110(a)(2);  that 
what  is  enforceable  against  the  State  is 
the  commitment  to  monitor,  assess,  and 
timely  remedy  a  shortfall  from 
implementation  of  the  measures. 

Response:  We  agree  that  what  is 
enforceable  against  the  State  is  the 
commitment  to  monitor,  assess  and 
timely  remedy  any  shortfall  to  ensure 
the  claimed  VMEP  reductions  are  met. 
We  do  not  agree  that  this  is  improper 
under  the  Act  and  have  already  cited 
case  law  in  support  of  this  position. 

Comment:  One  commenter 
appreciated  EPA's  approval  of  the 
VMEP  and  asked  for  the  State's  and 
EPA's  continued  support. 

Response:  We  appreciate  the 
commenters  support.  EPA  will  continue 
to  support  the  State's  VMEP  activities  as 
long  as  they  are  developed  and 
implemented  in  accordance  with  EPA's 
October  24,  1997,  Guidance  on 
Incorporating  Voluntary  Mobile  Source 
Emission  Reduction  Programs  in  State 


Implementation  Plans  (SIPs)  emd  the 
responses  to  comments  in  this 
rulemaking. 

3.  Comments  on  TCMs 

Comment:  The  commenters  stated 
that  the  TCMs  are  inadequate  and  do 
not  satisf\-  the  requirements  of  section 
182(d)(1)(A)  of  the  Act. 

Response:  Section  182(d)(1)(A)  directs 
the  State  to  submit  a  SIP  revision  that 
identifies  and  adopts  specific 
enforceable  transportation  control 
strategies  and  TCMs  to  offset  any  growth 
in  emissions  from  growih  in  vehicle 
miles  traveled  or  number  of  vehicle 
trips  in  severe  nonattainment  areas,  and 
to  attain  reduction  in  motor  vehicle 
emissions  as  necessary  to  meet 
reasonable  further  progress  and 
attainment  requirements  of  the  Act.  The 
State  submitted  SIP  revisions  to  the  EPA 
on  August  25,  1997  and  May  17,  2000 
to  address  the  VTvlT  Offset  provision,  the 
first  required  element  under  section 
182(d)(1)(A).  The  EPA  proposed 
approval  of  these  SIP  revisions  on  July 
10,  2001  (66  FR  35920,  see  also  66  FR 
35903),  and  subsequently  received 
public  comments.  The  EPA's  final 
approval  action  on  this  SIP.  the  VMT 
Offset  Plan,  has  been  taken  in  a  separate 
concurrent  Federal  Register  action  that 
discusses  the  emissions  growrth  offset 
element  in  detail. 

That  action  also  explains  that  EPA 
believes  it  is  appropriate  to  allow  States 
to  separate  the  VMT  Offset  SIP  into 
three  elements,  each  to  be  submitted  at 
different  times:  (1)  The  initial 
requirement  to  submit  TCMs  that  offset 
growth  in  emissions:  (2)  the  requirement 
to  comply  within  the  15  percent 
periodic  reduction  requirement  of  the 
Act;  and  (3)  the  requirement  to  comply 
with  the  post- 1996  periodic  reduction 
and  attainment  requirements  of  the  Act. 
Please  see  the  concurrent  VMT  Offset 
action  referenced  above  for  the  first 
element. 

Today's  action  here  satisfies  the 
second  and  third  elements  of  section 
182(d)(1)(A).  EPA  believes  this  SIP 
action,  including  its  TCMs, 
demonstrates  that  the  HG  area  will 
achieve  the  required  ROP  and 
attainment  of  the  ozone  NAAQS  for  the 
reasons  discussed  in  more  detail 
throughout  this  final  action,  and  that  the 
SIP  therefore  satisfies  the  last  two 
elements. 

D  Response  to  Comments  on  Post  1999 
Rate  of  Progress  Plans 

Comment:  Texas  provided  a  comment 
on  EPA's  December  1999  proposal 
indicating  the  April  2000  SIP  revision 
will  contain  a  commitment  bv  the  state 
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to  submit  a  full  Post-99  ROP  analvsis  bv 
12/31/00. 

Response:  Texas  has  fulfilled  this 
commitment.  EPA  is  approving  this 
Post-99  ROP  plan  in  this  action. 

Comment:  The  TNRCC  ROP  plan 
should  be  revised  to  be  consistent  with 
the  budget  The  required  NOx  reduction 
for  2005-2007  should  be  more  than  the 
6%  (3% /year  for  the  2  year  period) 
figure  included  in  Chapter  5. 

Response:  The  EPA  acknowledges 
that  the  TNRCC  has  included  a  2007 
MVEB,  which  in  conjunction  with  the 
other  measures  in  the  plan  will  result  in 
more  than  6%  emission  reduction.  The 
Rate  of  Progress  requirement  is  to 
achieve  at  a  minimum  6%  emission 
reduction  for  the  time  period  2006-2007 
as  called  for  by  section  182(b)(2)  of  the 
Act.  The  requirement  should  remain 
6%,  setting  the  MVEB  lower  will  only 
result  in  more  reductions  than  needed 
to  achieve  the  required  ROP  levels. 

Comment:  One  commenter  on  the 
December  1999  proposed  approval/ 
proposed  disapproval  claims  that  the 
plans  fail  to  demonstrate  emission 
reductions  of  3%  per  year  over  each  3- 
year  period  between  November  1999 
and  November  2002;  and  November 
2002  and  November  2005:  and  the  2- 
year  period  between  November  2005 
and  November  2007,  as  required  by  42 
U.S.C.  section  7511a(c)(2)(B)  The  states 
have  not  even  attempted  to  demonstrate 
compliance  with  these  requirements, 
and  EPA  has  not  proposed  to  find  that 
they  have  been  met.  The  EPA  has 
absolutely  no  authority  to  waive  the 
statutory  mandate  for  3%  annual 
reductions.  The  statute  does  not  allow 
EPA  to  use  the  NOx  SIP  call  or  126 
orders  as  an  excuse  for  waiving  rate-of- 
progress  (ROP)  deadlines.  The  statutory 
ROP  requirement  is  for  emission 
reductions — not  ambient  reductions 
Emission  reductions  in  upwind  states 
do  not  waive  the  statutory  requirement 
for  3%  annual  emission  reductions 
within  the  downwind  nonattainment 
area. 

Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for 
3%  annual  emission  reductions.  In 
today's  action  we  are  approving  Texas 
Post-99  ROP  plan  as  submitted 
December  2000  and  revised  and 
submitted  in  October  2001.  As  provided 
in  this  EPA's  final  action  on  the  ROP 
plan  Texas  is  relying  on  reductions  of 
NOx  and  VOC  within  the  nonattainment 
area  for  meeting  the  ROP  requirement. 

E.  Response  to  Comments  on 
Administrative  Record 

Comment:  A  commenter  could  not 
find  support  in  the  administrative 
record  for  the  following  propositions: 


The  Shortfall 

Proposition:  Identified  potential 
measures  can  achieve  an  additional  56 
tons/day  NOx  emissions  reduction 
without  requiring  additional  limits  on 
highway  construction. 

Support:  In  Chapter  7,  Texas 
projected  that  the  measures  bemg 
considered  for  adoption  would  address 
the  56  tpd  short  fall.  Examination  of 
these  measures  reveals  that  their 
implementation  would  not  result  in 
additional  limitations  on  highway 
construction.  Further,  the  State  has 
provided  a  commitment  that  future 
measures  will  not  rely  on  limits  on 
highway  construction. 

Proposition:  The  States  cited  ranges 
of  potential  reductions  from  measures 
being  considered  to  address  the  shortfall 
provide  a  "reasonable  assurance  "  that 
the  State  can  meet  its  commitment  to 
submit  adopted  measures  to  fill  the 
shortfall:  the  State  has  identified 
sufficient  innovative  programs  and  new 
technologies  such  that  it  is  reasonable  to 
believe  that,  in  the  aggregate,  the 
projected  emission  reductions  from 
these  new  programs  and  technologies 
can  be  achieved  and  will  fill  the 
shortfall  and  the  measures  to  be 
considered  for  adoption  at  the  mid- 
course  review  can  achieve  the  NOx 
emissions  reductions  indicated  on  pp 
23-24  of  the  Technical  Support 
Document 

Support:  Chapter  7  of  the  Texas  SIP 
discusses  each  of  the  measures  and  the 
State's  projected  range  of  emission 
reductions  The  TSD  in  Section  fV  F. 
has  further  discussion  of  each  of  the 
potential  measures  and  information  that 
exists  to  support  the  projected  emission 
reductions 

SB5  and  Incentive  Programs 

Proposition:  Texas  Emission 
Reduction  Plan  (TERP)  will  provide  130 
million  dollars  per  year  for  incentive 
programs  to  reduce  emissions. 

Support  This  estimate  was  based  on 
fiscal  estimates  provided  by  the  State 
regarding  the  revenue  that  will  be 
available  from  the  fees  associated  with 
this  bill.  Chapter  7  of  the  adopted  SIP 
cites  an  estimate  of  133  million  dollars 

Proposition:  Incentive  programs  in 
SB5  can  achieve  more  reductions  than 
the  reductions  that  w  ere  projected  to  be 
achieved  by  the  accelerated  purchase  of 
Tier  II/IIl  non-road  diesel  equipment 
and  the  Heavy-duty  Diesel  Equipment 
Operating  Restrictions  measure  and  can 
contribute  to  reducing  the  shortfall 

Support:  This  is  discussed  at  .Section 
IV.F  of  the  TSD. 

Proposition  It  can  safely  be  assumed 
that  at  least  45%  of  the  SB5  funding  for 


clean  up  of  diesel  engines  will  go  to  the 
HG  area  and  TERP  can  reasonablv  be 
expected  to  provide  40  million  dollars/ 
year  to  the  HG  area  for  reducing 
emissions  from  existing  diesel 
equipment. 

Support:  These  assumptions  were  first 
developed  based  on  early  discussions 
with  TNRCC.  We  understand  as  pointed 
out  by  the  commenter  that  onlv  S24.7 
million/year  are  currently  being 
planned  for  the  HG  area.  As  discussed 
in  our  response  to  comment  on  this 
issue,  we  believe  this  will  still  provide 
sufficient  funds  to  replace  the  emission 
reductions  from  the  morning 
construction  ban  and  Accelerated  Tier 
II/III.  clearly,  the  priority  of  TNT^CC  and 
the  legislation  is  to  preserve  the  HG  and 
Dallas/Fort  Worih  SIPs.  to  that  end  as 
discussed  in  the  corrunents  on  this 
control  strategy  in  section  III  B.3,  Texas 
has  the  discretion  to  provide  more 
money,  even  more  than  40  million,  to 
the  HG  area  if  necessarv  . 

Proposition'  Incentive  programs  in 
SB5  can  obtain  emissions  reductions 
from  existing  diesel  equipment  at  an 
average  cost  on  the  order  of  $3,000- 
5,000/ton 

Support  As  stated  in  the  TSD.  this  is 
based  on  experience  with  California 
programs  The  actual  experience  of  the 
Carl  Moyer  Program  is  a  cost 
effectiveness  of  better  than  S3000/ton  as 
stated  in  "The  Carl  Moyer  Memorial  Air 
Quality  Standards  Attainment  Program 
(The  Carl  Moyer  Program)  Guidelines- 
.\pproved  Revision  2000.  November  16, 
2000  California  Environmental 
Protection  Agency  Air  Resources 
Board." 

Proposition:  The  TERP  program  for 
reducing  emissions  from  diesel 
equipment  can  achieve  between  32  and 
40  tons/day  of  emissions  reductions  in 
the  HG  area. 

Support:  This  is  discussed  in  IV.F  of 
the  TSD  It  is  also  discussed  in  Chapter 
7  of  the  adopted  version  of  the  Texas 
SIP  and  in  the  responses  to  comments 
in  this  action. 

Proposition:  The  TERP  s  projected 
emissions  reductions  that  will  be 
substituted  for  the  Tier  II/III  non-road 
diesel  equipment  measure  will  achieve 
12.2  tons/day.  It  is  also  discussed  in 
Chapter  7  of  the  adopted  \  ersion  of  the 
Texas  SIP  submitted  in  a  letter  dated 
October  4.  2001. 

Support  This  is  discussed  in  Section 
IV  F  of  the  TSD. 

Growth  Rates 

Proposition:  Projected  growih  rates 
and  emissions  reductions  from  the 
sources  subject  to  the  Tier  2  \'ehicle 
Emission  Standards  and  Federal  Low- 
Sulfur  Gasoline,  National  Low  Emitting 
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Vehicle  Standards,  and  Heavy-duty 
Diesel  Standards  were  calculated 
correctly  by  the  State. 

Support:  The  procedures  for 
calculating  the  omissions  from  on-road 
vehicles  are  documented  in  Chapter  3  of 
the  SIP.  As  discussed  in  Chapter  3. 
these  emissions  are  based  on  a  report 
that  was  included  in  Appendix  G  of  the 
November  1994  SIP  revision.  Chapter  3 
discusses  several  refinements  and 
revisions  to  what  was  provided  in  the 
November  1999  SIP.  These  were 
discussed  in  Appendix  A  of  the  TSD 
SiH:tion  IF 

Proposition:  Growth  rates  and 
emission  reductions  were  correctly 
projected  by  the  .State  for  sources 
subject  to  the  Federal  Measures, 
including  on-road  and  off-road  mobile 
source  measures  and  the  Act  Statutory 
Requirements. 

Support:  On-road  measures  were 
discussed  in  the  previous  proposition. 
Off-road  measures  are  also  discussed  in 
IF  of  Appendix  A  of  the  TSD. 

Proposition:  The  State  has  correctly 
factored  growth  in  emissions  due  to 
population  and  economic  growth. 

Support  These  are  discussed  in 
Section  I  f i  4  of  Appendix  A  of  the  TSD. 

Settlement 

Proposition  Additional  c;ontrols  at 
uncontrolled  grandfathered  facilities  in 
East  Texas,  which  are  called  for  by 
recent  legislation,  will  offset  the 
increased  emissions  from  utilities 
pursuant  to  the  settlement  agreement. 

Support:  This  issue  is  discussed  in 
Chapter  6  of  the  Texas  SIP.  EPA's 
review  is  discussed  in  the  TSD  in 
Section  HI.K  of  the  TSD.  The  issue  is 
also  discussed  in  the  response  to 
comments  regarding  model  inputs. 

Proposition  Substitution  of  a  portion 
of  the  emissions  reductiems  from  the 
new  TERP  measures  for  the  modeled 
Heavy-duty  Diesel  Equipment  Operating 
Restrictions  along  with  the  change  in 
the  NOx  point  source  measures  are  not 
expected  to  increase  the  modeled  ozone 
reductions  Changes  in  the  Heavy-duty 
Diesel  Equipment  Operating 
Restrictions  and  rules  for  utilities  will 
not  "adversely  affect  the  modeling 
results"  or  "affec  t  modeling  results  in  a 
wav  to  increase  ozone.'" 

Support  These  issues  were  discussed 
in  III   I.  of  the  TSD  and  in  Chapter  7  of 
the  adopted  SIP  revision. 

Speed  Limit  Reductions 

Proposition  Rediu  tions  in  the  speed 
limit  to  55  mph  in  the  HG  area  will 
result  in  the  reductions  calculated  by 
TT!  The  ptTi  I'litaue  of  motorists  that 
ITI  pro)e(  tt'd  lo  ('\c:eed  the  newlv 
pro[)osed  speed  limits  is  reasonable. 


Support:  The  reduction  in  speed  limit 
is  discussed  in  detail  in  TNRCC's  SIP 
and  in  particular  in  the  State's  response 
to  comments  in  the  December  2000  SIP. 
EPA  reviewed  and  evaluated  these 
documents  to  draw  these  conclusions. 
Also,  se  the  Chapter  3  of  the  December 
2000  SIP  and  Appendix  A  of  the  TSD. 

RACM 

Proposition:  Texas  has  established 
that  all  reasonable  measures  that  could 
accelerate  the  attainment  date  have  been 
adopted,  or  will  be  adopted. 

Support:  Chapter  7  of  the  SIP  and 
Appendix  B  of  the  TSD  extensively 
discuss  this  issue. 

VOCs    I 

Proposition:  The  modeling  and  list  of 
control  measures  demonstrate  that 
additional  VOC  controls  are  not  cost- 
effective  in  reducing  ozone  in  the  HG 
area  and  would  not  advance  the 
attainment  deadline. 

Support:  This  issue  is  extensively 
discussed  in  Appendix  B.  of  the  TSD 
and  Chapter  7  of  the  SIP.  This  issue  is 
discussed  further  in  our  response  to 
comments  on  this  action. 

Proposition:  RACT  is  in  place  for  all 
major  sources  of  VOC  in  the  HG  area. 

Support:  As  part  of  our  action 
approving  VOC  requirements,  we  found 
that  the  State  had  adopted  RACT  for  all 
major  sources,  in  the  HG  area  except 
those  that  were  to  be  covered  by  post- 
enactment  Control  Technique 
Guidelines  {CTG's)(60  PR  12437,  March 
7,  1995).  Since  that  time  many  expected 
CTGs  v*ere  issued  as  Alternative  Control 
Technique  documents — ACTs.  Of  the 
expected  CTGs  and  ACTs,  the  HG  area 
had  major  sources  in  the  following 
categories:  batch  processing,  industrial 
wastewater,  reactors  and  distillation, 
and  wood  furniture.  We  have  approved 
measures  for  all  of  these  categories  as 
meeting  RACT. 
Batch  Processing— July  16,  2001  66  FR 

36913 
Industrial  Wastewater — December  10. 

2000  65  FR  79745 
Reactors  and  Distillation — January  26, 

1999.  64  FR  3841 
Wood  Furniture — October  30,  1996,  61 

FR  55894 

State's  Estimated  NO\  Reductions 

Proposition:  The  State  control 
measures  and  local  initiatives  will 
provide  the  NO\  reductions  indicated  in 
Table  4  of  the  TSD.  The  State's 
projection  of  expected  emissions 
reductions  from  Regional  and  Local 
Measures  is  correct  (this  includes  the 
adequacy  of  the  equivalent  NO\ 
reductions  credited  to  the  commercial 
lawn  care  shift).  The  NOx  reductions  for 


the  2007  attainment  year  resulting  from 
the  State  control  measures  and  local 
initiatives  predicted  in  Table  4  on  pg.  18 
of  the  TSD  are  accurate. 

Support:  First,  each  of  the  control 
measures  have  been  approved  in 
separate  actions  or  in  this  action  as 
listed  in  Section  II  of  this  action.  These 
Federal  Register  actions  announce  our 
belief  that  these  are  permanent, 
enforceable  measures  that  will  achieve 
emission  reductions  toward  attainment. 
Regarding  the  projected  emission 
reductions  from  each  measure: 

Point  Source  Control  reductions  are 
well  documented  in  a  table  in  the 
State's  preamble  to  N0\  rules  submitted 
in  December  2000.  We  reviewed  this 
table  in  concluding  the  SIP  will  achieve 
the  projected  reductions  from  point 
sources.  Also  see  the  EPA's  TSDs  for  its 
actions  on  the  point  source  rule  and  this 
action. 

The  record  for  reductions  for  on-road 
emissions  reductions  from  I/M,  low 
emissions  diesel  hiel,  speed  limit 
reductions,  and  vehicle  idling  are 
discussed  in  previous  propositions. 
They  are  principally  discussed  in  the 
record  in  Chapter  3  of  the  SIP  and  in 
Appendix  A  of  the  TSD 

Off-road  measures:  Heavy  duty  diesel 
operating  restriction  and  Accelerated 
Tier  II/III  have  been  replaced  by  the 
TERP  and  the  potential  emission 
reductions  from  the  TERP  are  discussed 
in  section  IV. F.  of  the  TSD.  The 
emissions  shifted  by  small  spark 
operating  restrictions  are  discussed  in 
the  State's  preamble  to  the  rule  and  in 
Chapter  6.  Airport  GSE  emissions  are 
discussed  in  Appendix  A  of  the  TNRCC 
December  2000  SIP  submission.  Heavy 
equipment  gas  engines  emission 
reductions  are  discussed  in  the  State's 
preamble  to  the  rules  submitted  in 
December  2000 

Gas-fired  water  heaters — EPA 
reviewed  the  discussion  provided  in  the 
State's  preamble  to  the  water  heater  and 
small  boiler  rule. 

VMEP  measures  and  the  projected 
emission  reductions  are  extensively 
discussed  in  Appendix  K  of  the 
December  2000  State  submission  and  in 
section  IV  of  the  TSD. 

Energy  Efficiency  projections  are 
discussed  in  Chapter  6  of  the  SIP 

Transportation  Control  Measure  are 
documented  in  Appendix  1  of  the  SIP 
and  discussed  in  section  IV  of  the  TSD. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulator^'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
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subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energ\-  Supplv, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act.  This  rule  also  is  not  subject  to 


Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks'  (62  FR  19885, 
April  23,  1997),'  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Act.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntan.'  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (15  use.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq  .  as  added  by 
the  Small  Business  Regulatorv 
Enforcement  Fairness  Act  of  1996. 
generallv  provides  that  before  a  rule 
may  take  effect,  the  agencv 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copv  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  Creneral  of  the 
United  States.  EP.A  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  US.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  section  804(2). 


I'nder  section  307(b)(l )  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  bv  Ianuar\-  14.  2002   Filing  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Attainment, 
Hydrocarbons.  Nitrogen  oxides.  Ozone, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated   October  15.  2001 
Gregg  A.  Cooke. 
Regional  Administrator.  Region  6. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  U,S.C.  7401  et  seq. 
Sut>part  SS — Texas 

2.  In  §  52.2270,  entries  in  the  "EPA 

Approved  Nonregulaton,-  Provisions  and 
Quasi-Regulator\  Measures  in  the  Texas 
SIP"  table  in  paragraph  (e)  are  added  to 
the  end  of  the  table  to  read  as  follows: 

§52.2270    tdenttfication  of  plan 

•  •  •  «  « 

(e)*   •   • 


EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP 


Name  of  SIP  provision 


Applicat>le  geographic  or 

nonattainment  area 


State  sub- 

mittal/effec- 

tive  date 


EPA  approval  date 


Attainment    Demonstration    for    the    1-hour    Houston/Galveston  TX 

Ozone  NAAOS 
Speed  Limit  Reduction Houston/Galveston  TX 

Voluntary  MobHe  Emission  Program  

Texas  Senate  Bill  5 


HoustOfVGalveston.  TX 
HoustofVGatvesfon.  TX 


Transportation  Control  Measures  Appendix  I      HoustorVGalveston.  TX 


Commitment  to  Mid-course  review 


Houston/Gatveston.  TX 


M2/oaw 

12/09/00 


Comments 


[Insert  1114.'01  Federal  Reg- 
ister ate]  i 
[Insert  11'14/01  Federal  Reg-     Section  6  3  12 
ister  crte] 
12/09/00    [Insert  11/14/01  Federal  Reg- 
ister ate] 
9/26/00     [Insert  11  14/01  Federal  Reg- 
ister crte] 
12/09/00     [Insert  1 VI 4/01  Federal  Reg- 
ister crte] 
4/19/01  I  [Insert  11  14/01  Federal  Reg- 
I      ister  crte] 
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EPA  Approved  Nonregulatoby  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP — Continued 


Name  of  SIP  provision 


Applicable  geographic  or 
nonattainment  area 


State  sub- 

miflal/eWec- 

tive  date 


EPA  approval  date 


Comments 


Table  7  1-1  Enforceable  Commitments 


Post  1999  Rate  of  Progress  Plans  and  asso- 
ciated contingency  measures 
i5°o  Rale  of  Progress  Plan  


Revisions  to  the  1990  Base  Year  inventory 

Reasonably  Available  Control  Measure  Anal- 
ysis 


Houston/Galveston,  TX 
Houston  Galveston.  TX 
Houston/Galveston,  TX 
Houston/Galveston,  TX 
Houston/Galveston,  TX 


9/26/01 


9/26/01 


[Insert  11/14/01 

ister  cite] 
[Insert  11/14/01 
ister  cite] 
12/09/00     [Insert  11/14/01 

ister  cite]. 
12/09/00     [Insert  11/14/01 
ister  cite] 


9/26/01 


[Insert  11,14/01 
ister  cite] 


Federal  Reg- 
Federal  Reg- 
Federal  Reg- 
Federal  Reg- 
Federal  Reg- 


'  As  revised  9/26/01 


(FR  n-    tii-j-iH(i  Filed  11-13-01;  8:45  ami 

BILUNG  CODE  6560- 50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 34-5-7509:  FRL-7091-5] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas:  Low  Emission  Diesel  Fuel 

AGENCY:  Eiivirnnmontcil  Pri)ttK;tion 
.\gcnrv  (EP.-\) 
ACTKDN:  Findl  rule. 


SUMMARY:  Tho  EPA  is  approving  a  State 

Implementation  Plan  (SIP)  revision 
submitted  b\  the  State  of  Texas 
establishing  a  Low  Emission  Diesel 
(LED)  fuel  program  for  distribution  in 
1 10  counties  in  the  eastern  and  central 
parts  of  Texas   Texas  developed  this 
fuel  requirement  to  reduce  ozone  as  part 
of  the  State's  strategv  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  in  the  Houston-(idl\eston 
Area  (HCA)  nonattainment  area  We  are 
approving  Texas'  fuel  requirement  into 
the  SIP  because  we  found  that  the  fuel 
requirement  is  in  ac:cordance  with  the 
requirements  of  the  Clean  Air  Act  (the 
.■\ct)  as  amended  in  1990  and  in 
necessarv'  for  the  nonattainment  area  to 
achieve  the  ozone  NAAQS. 
DATES:  This  final  rule  is  effective  on 
December  14,  2001 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day 

Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (BPD-L), 


1445  Ross  Avenue,  Suite  700.  Dallas. 
Texas  75202-2733.  Texas  Natural 
Resource  Conservation  Commission, 
12100  Park  35  Circle,  Austin.  Texas 

787.'5;^. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Rennie.  Air  Planning  Section 
(6PD-L).  EPA  Region  6,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 
telephone  (214)  btt,T-7367. 
SUPPLEMENTARY  INFORMATION: 
Thrnughout  this  document  "we,"  "us," 
and  'our  "  means  EPA. 

!.  Table  of  Contents 

II.  What  action  is  EPA  taking  today? 

ill.  What  are  the  Clean  Air  Act  Requirements? 

iV.  Why  is  EPA  taking  this  action? 

V.  What  does  the  Slate's  LED  Regulation 

include? 

VI.  What  did  the  State  submit? 

VII.  What  comments  did  EPA  receive  in 
response  to  the  luly  12,  2001,  proposed 
rule$? 

A.  Issue  Jl:  Cost  and  Feasibility 

1.1  Sale  LED  requirements  will  lead  to 
significantly  higher  production  costs 

1.2  State  LED  requirements  could  cause. 
supply  disruptions 

1.3  Slate  LED  requirements  could  cause 
price  spikes 

1 .4  Retail  price  increastes  may  not  be 
reasonable 

\.5     Stale  LED  requirements  will  injure 
small  businesses 

1.6  State  LED  requirements  will  injure 
the  trucking  industry 

1.7  State  LED  requirements  will  injure 
the  railroad  industry 

1.8  State  LED  requirements  will  impair 
future  controls  on  railroads 

1.9  State  LED  requirements  will  impair 
implementation  of  federal  low-sulfur 
diesel 

B.  Issue  2:  BenePits 

2.1  The  environmental  benefit  of  the  LED 
rule  is  uncertain  or  overstated  because 
the  analysis  of  the  NOx  reduction  benefit 
is  flawed. 

2.2  The  environmental  benefit  of  the  LED 
rule  is  not  properly  accounted  for  or  is 
insignificant  because  its  reliance  on  low 
sulfur  levels  will  not  have  impai  t  until 
newer  engines  enter  the  fleet  after  2007. 
or  because  low  sulfur  levels  will  nol 


have  impact  on  locomotives  since  they 
do  not  use  engines  which  benefit  from 
low  sulfur  fuel. 

2.3  The  environmi'ntal  benefit  of  using 
LED  fuel  is  overstated  because  Texas  has 
failed  to  account  tor  ( rinsumers  who  will 
re-fuel  outside  the  unered  area. 

2.4  The  environmental  benefit  of  the  LED 
rule  is  uncurtain  or  overstated  because 
Texas  has  failed  to  determine  how 
alternative  formulations  will  be  tested  to 
determine  if  they  achieve  equivalent 
emission  reduttions. 

2.5  A  proi  ess  is  needed  to  protect 
consumer  interests  during  the 
development  of  alternative  emission 
reduction  plans 

C,  Issue  3:  Federal  Preemption 

3.1  General  preemption  comments 

3.2  Explanation  of  whv  other  control 
measures  arc  unreasonable  or 
impractit  able 

3.3  Explanation  nf  why  other  control 
measures  are  unreasonable  or 
impracticable-premature  to  assess  this 
now  when  Texas  must  still  identify 
future  control  measures  to  fill  the 
emissions  shortfall,  and  the  LED  rule 
will  not  be  implemented  until  2005. 

3.4  Explanation  of  wh\  other  control 
measures  are  unreasonable  or 
impracticable-measures  for  which  there 
is  no  explanation  of  justification 

3.5  Explanation  of  why  other  control 
measures  are  unreasonable  or 
impracticable-measures  for  which  there 
is  inadequate  explanation  of  justification 

3.6  Explanation  nf  why  other  control 
measures  are  unreasonable  or 
impracticable-measures  which  Texas  and 
EP.-\  failed  to  consider  at  all.  or  which 
Texas  has  recently  adopted  and  has 
failed  to  account  for  in  the  SiP 

3.7  Failure  to  show  necessity  for  the  LED 
fuel  measure  in  attainment  areas 

3.8  Failure  to  meet  C.\.\  requirement  that 
the  state  fuel  measure  is  reasonable  and 
practicable,  due  to  the  LED  fuel 
measure's  consumer  t:ost  volatilitv 

3.9  Failure  to  show  necessity  because  the 
environmental  benefits  of  the  LED  rule 
are  overstated  or  inaccurately  quantified 

3.10  Preemption  under  the  Supremacy 
Clauseof  the  IS.  Constitution 

D.  Issue  4;  Potential  Ba<:ksliding  With 
Proposed  SIP  Changes 
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E.  Issue  5:  Potential  Changes  at  Mid-Course 

Correction  Jeopardize  Need  for  Certainty 

F.  Issue  6;  Need  for  Energy  Analysis  Under 

E.O.  Issued  5/22/01 

G.  Issue  7:  Need  for  Regulatory  Impact 

Analysis  Under  Texas  Law 
H.  Issue  8:  Need  for  Regulatory  Flexibility 
Analysis 

I.  Issue  9:  EPA'S  Action  is  Arbitrary  and 

Capricious 
Vlil.  EPA's  Rulemaking  Action 
IX.  Administrative  Requirements 

II.  What  Action  Is  EPA  Taking  Today? 

We  are  granting  final  approval  into 
the  Texas  SIP  of  Texas'  LED  fuel 
requirement  for  distribution  m  110 
counties  in  the  eastern  and  central  parts 
of  Texas.  The  States  LED  program  will 
apply  in  the  designated  nonattainment 
counties  in  the  Houston-Galveston 
(HGA).  Dallas-Forl  Worth  (DFWj.  and 
Beaumont-Port  Arthur  (BPA)  ozone 
nonattainment  areas,  and  the  attainment 
counties  listed  in  this  action, 

III.  What  Are  the  Clean  Air  Act 
Requirements? 

Section  172  of  the  Act  provides  the 
general  requirements  for  nonattainment 
plans.  Section  172(c)(6)  and  section  110 
require  SlPs  to  include  enforceable 
emission  limitations,  and  such  other 
control  measures,  means  or  techniques 
as  well  as  schedules  and  timetables  for 
compliance,  as  may  be  necessarv  to 
provide  for  attainment  by  the  applicable 
attainment  date  Todav's  SIP  revision 
involves  approval  of  one  of  a  collection 
of  controls  adopted  by  the  State  to 
achieve  the  ozone  standard  in  the  HGA 
nonattainment  area  as  required  under 
section  172.  EP.^  approval  of  this  SIP 
revision  is  governed  bv  section  1 10  of 
the  Act. 

In  addition  to  these  general 
requirements,  section  211(c)(4)(C) 
provides  that  a  state  fuel  control, 
otherwise  preempted  under  section 
211(c)(4)(A).  may  be  approved  into  a  SIP 
if  EPA  finds  the  fuel  control  is 
"necessary"  to  achie\e  a  \.-\AQS. 
Today's  approval  of  the  State  s  fuel 
control  also  meets  the  requirements  of 
section  2n(c)(4l{C)  because  we  have 
found  that  the  control  is  "necessary"  to 
achieve  the  NAAQS  in  the  HGA  ozone 
nonattainment  area. 

IV.  Why  Is  EPA  Taking  This  Action? 

We  are  taking  this  di  tion  because  the 
State  submitted  an  adecpidte 
demonstration  to  show  the  necessity  for 
this  fuel  requirement  to  achieve  the 
N.A.AQS  in  the  HGA  ozone 
nonattainment  areas. 


V.  What  Does  the  State  s  LED 
Regulation  Include? 

The  State's  LED  regulation  requires 
that  diesel  fuel  sold  within  the  110 
counties  listed  in  the  regulations  have  a 
maximum  sulfur  content  of  500  ppm. 
have  no  more  than  10  percent  aromatic 
hydrocarbons  by  volume,  and  have  a 
cetane  number  of  48  or  greater  The 
regulations  apply  to  diese]  fuel  sold  for 
highwav  and  nonroad  use  beginning 
April  1,'2005 

The  nonattainment  counties  affected 
are  Collin.  Denton.  Dallas.  Tarrant. 
Hams.  Cialveston.  Brazoria. 
Montgomery.  Chambers.  Libertv.  Waller 
Fort  Bend.  Jefferson,  Hardin,  and 
Orange. 

The  95  central  and  eastern  Texas 
counties  affected  by  these  rules  are 
Anderson,  .\ngelina.  .\ransas,  .\tascosa. 
Austin.  Bastrop  Bee,  Bell.  Bexar 
Bosque.  Bowie.  Brazos.  Burleson. 
Caldwell.  Calhoun,  Camp.  Cass, 
Cherokee,  Colorado,  Comal,  Cooke. 
Cor\ell,  De  Witt,  Delta,  Ellis,  Falls, 
Fannin,  Fayette.  Franklin.  Freestone, 
Goliad.  Gonzales,  Gra\'son.  Gregg, 
Grimes,  Guadalupe.  Harrison,  Hays. 
Henderson,  Hill,  Hood,  Hopkins, 
Houston.  Hunt,  Jackson.  Jasper. 
Johnson,  Karnes.  Kaufman.  Lamar. 
Lavaca.  Lee.  Leon.  Limestone,  Live  Oak, 
Madison,  Marion.  Matagorda. 
McLennan,  Milam,  Morris. 
Nacogdoches.  Navarro,  Newton.  Nueces. 
Panola.  Parker.  Polk.  Rains.  Red  River. 
Refugio,  Robertson,  Rockwall,  Rusk. 
Sabine,  San  Jacinto.  San  Patricio.  San 
,\ugustine.  Shelby.  Smith.  Somer\-ell, 
Titus.  Travis.  Trinity.  Tvler,  Upshur, 
Van  Zandt,  Victoria,  Walker. 
Washington,  Wharton,  Williamson. 
Wilson,  Wise,  and  Wood  Counties. 

Beginning  June  1.  2006.  the  sulfur 
content  requirement  will  change  to  15 
ppm  in  all  the  abo\p-named  counties. 

VI,  Whal  Did  the  State  Submit? 

The  State  submitted  SIP  revisions  on 
December  20,  2000  for  30  Texas 
Administrative  Code  (TAG)  114  on 
December  6,  2000.  The  submittal 
contained  data  and  analyses  to  support 
a  finding  under  section  21 1(c)(4)(C)  that 
the  State's  LED  fuel  requirement  is 
necessary  for  the  HGA  nonattainment 
area  to  achieve  the  ozone  NAAQS.  For 
further  discussion  of  the  submittals,  see 
the  proposed  approval.  66  FR  36542 
(July  12,  2001)  and  accompanving 
Technical  Support  Document 

The  .State  also  requested  parallel 
processing  of  30  T.-\C  114  rules  that 
were  proposed  on  June  15.  2001.  The 
proposed  rules  were  adopted  without 
changes  on  September  26,  2001,  and 
submitted  under  a  letter  from  the 
Governor  dated  October  4.  2001, 


VII.  What  Comments  Did  EPA  Receive 
in  Response  to  the  July  12.  2001. 
Proposed  Rules? 

Relevant  comments  on  the  proposed 

rulemaking  to  approve  the  Texas  Low 
Emission  Diesel  (LED)  rule  into  the 
Houston-Galveston  (HGA)  Ozone  Non- 
.■\ttainment  area  were  received  from  the 
.Association  of  .American  Railroads 
(AAR),  the  American  Trucking 
Association  (ATA),  Baker  and  Botts  on 
behalf  of  the  Business  Coalition  for 
Clean  An  [BCCA),  Environmental 
Defense  (ED),  National  Petrochemical  & 
Refiners  Association  (NPRA),  and  Texas 
Motor  Transport  Association  (TMTA). 
Reliant  Energy  (REI)  also  referenced  this 
rulemaking  in  a  comment  letter  on  other 
related  rulemaking  actions,  but  made  no 
substantive  comments  about  the  LED 
fuel  program  except  to  endorse 
comments  made  by  BCCA;  therefore,  all 
comments  mentioned  below  as  having 
been  made  by  BCCA  are  also  made  bv 
REI.  Responses  to  the  comments  follow. 

Issue  1 :  Cost  and  Feasibility  of  the  LED 
Fuel  Rule  and  Program 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action  is  not  allowed  under  the  Clean 
Air  Act  (see.  Union  Electric  Co..  v.  EPA, 
427  U,S.  246  (1976):  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatives  for  purposes 
of  a  waiver  of  Federal  preemption.  Even 
though  EPA's  role  is  not  to  second  guess 
the  state's  choices  in  this  regard,  EPA 
has  done  its  own  review  of  specific 
comments  noted  below  on  the  potential 
cost  and  feasibility  of  the  LED  fuel  rule 
and  program. 

1.1     State  LED  requirements  wyll  lead 
to  significantly  higher  production  costs 

BCCA  asserts  that  the  production  cost 
of  LED  will  be  greater  than  Texas  has 
estimated.  In  particular,  the  first  phase 
will  cost  9  cents  per  gallon  to  produce, 
or  about  twice  what  'Texas  estimated. 
The  second  phase  will  be  comparable  to 
the  cost  of  producing  ultra-low  sulfur 
diesel  (ULSD)  fuel  for  the  federal  rule, 
or  about  10  cents  per  gallon.  Overall  the 
combined  cost  for  producing  LED  fuel  is 
estimated  to  be  over  two  times  higher 
than  the  Texas  estimate  of  8  cents  per 
gallon. 

Response:  EPA  believes  that  the 
State's  estimates  of  increased 
production  costs  are  generally 
consistent  with  that  which  has  been 
obser\'ed  for  wholesale  prices  for  diesel 
fuel  in  C-alifomia.  (Using  California  as 
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an  indicator  is  appropriate  because  the 
California  diesel  requirements  are  ver\' 
similar  to  those  in  the  LED  rule). 
According  to  a  California  Air  Resources 
Board  (CARB)  publication  entitled 
California  Diesel  Fuel  Factsheet  (1997). 
a  gallon  of  California  diesel  costs  one  to 
four  cents  per  gallon  more  to  produce 
than  diesel  fuel  in  other  states.  More 
recently.  CARB  analyzed  wholesale 
diesel  prices  in  California  and 
neighboring  States  (Arizona.  Oregon  and 
Nevada)  during  the  period  1997  to  2001 
and  found  that  California  wholesale 
diesel  prices  ranged  from  1.3  cents  per 
gallon  low'er  to  6.0  cents  per  gallon 
higher  (averaged  0.8  to  4.5  cents/gallon 
more)  than  diesel  in  Arizona.  Oregon 
and  Nevada  (September  13,  2001  letter 
from  CARB  to  "World  Fuels  Today",  a 
copy  of  which  is  in  the  docket  for  this 
rulemaking).  With  respect  to  the  second 
phase  of  LED  fuel,  i.e  .  the  15  ppm 
sulfur  requirement,  we  note  that  refiners 
who  make  highway  diesel  fuel  will  be 
subject  to  ULSD  requirements  at  the 
same  level  under  the  federal  rule  in  the 
same  timeframe,  so  the  production  cost 
for  phase  2  LED  would  be  comparable 
to  ULSD.  According  to  data  from  Energy 
Information  Administration  (ElA),' 
ULSD  production  cost  for  PADDIII 
(which  includes  Texas,  and  is  defined 
below  in  response  to  Issue  1.3)  range 
from  4.5  to  7.0  cents  per  gallon  higher 
than  current  diesel  costs,  so  the  Texas 
•■stimate  of  four  cents  per  gallon  for 
phase  2  LCD  is  consistent  with  this 
range. 

1.2     State  LED  requirements  could 
cause  supply  disruptions 

BCCA  and  NPRA  argue  that  there  is 
a  higher  market  risk  of  the  LED  rules; 
specifically,  it  will  reduce  regional 
diesel  fuel  supplies,  reduce  inc:entives 
for  refineries  to  invest  in  low  sulfiir 
diesel  facilities,  and  limit  refiner's 
ability  to  build  new  facilities.  NPRA 
argues  that  any  requirement  for  a  unique 
diesel  fuel  will  affect  supply  balance 

Rpsponsp:  As  disc:ussed  in  detail  in 
the  response  to  issue  1.6.  we  estimate 
that  approximately  60  percent  of  diesel 
supplied  to  Texas  is  in  the  110  county 
area  affected  bv  the  LED  rule.  At  a 
minimum,  therefore,  we  expect  that  LED 
would  make  up  60  percent  of  the  diesel 
used  in  Texas.  The  Texas  r;omptroller"s 
office  reports  that  3.1  billion  gallons  of 
diesel  were  sold  in  Texas  during  the 
fiscal  year  ending  August  30.  2001.- 
Thus  l.H  billion  gallons  of  LED  would 


TliP  Triiii>iti()n  to  I 'lira-Low  .Sulfur  Oiet>el  Fuel: 
bffpi.ls  cm  Hrii  PS  ami  Supply."  May.  2001.  EIA. 
(Chapter  7.  pagf  6B.  Il  is  postmi  at  http:// 
HUH  rill  d(>f  ^ov/DKil/sfnirerpl/ulsd/pdf/uhd pdf 

-  Herional  c  onimunication  between  EP.^  and 
Texas  romptrollnrs  offic;e;  October  1 .  2001. 


be  required  to  replace  the  existing 
grades  being  sold.  Diesel  consumption 
in  Texas  is  approximately  8  percent  of 
the  U.S.  total  consumption  (see  issue 
1.6). 

Approximately  18  to  20  percent  of 
U.S.  refineries  producing  diesel  are 
located  in  Texas.  This  is  comparable  to 
California  in  which  approximately  15 
percent  of  U.S.  refineries  producing 
diesel  are  located  in  California.  Because 
California  refineries  for  the  most  part 
supply  the  special  diesel  required  in 
that  state,  the  situation  in  Texas  is 
similar.  In  addition,  considering 
refineries  located  in  the  neighboring 
States  of  Louisiana,  Oklahoma, 
Arkansas,  and  New  Mexico,  the  number 
of  refineries  in  or  in  proximity  to  Texas 
rises  to  34  to  38  percent  of  the  U.S.  total 

Based  on  this  information.  EPA 
concludes  that  refineries  in  Texas  and 
neighboring  states  currently  supplying 
the  covered  area  with  diesel  now  are 
highly  likely  to  supply  the  LED  fuel. 
EPA  believes  because  of  the  size  of  the 
covered  area  and  its  proximity  to 
widespread  fuel  production  and 
distribution  systems,  the  area  will  be 
less  prone  to  many  of  the  problems 
associated  with  small  isolated  areas  that 
have  unique  fuel  requirements. 

1.3     State  LED  requirements  could 
cause  price  spikes 

ATA  asserts  that  boutique  fuels  are 
contrary  to  sound  public  policy 
objectives  because  departures  from  the 
national  diesel  fuel  standard  will 
disrupt  interstate  and  local  trucking 
industries.  The  parties  assert  this  is 
mainly  because  Texas  LED  requirements 
would  create  a  boutique  fuel  and  lead  to 
unpredictable  price  spikes. 

Response:  The  110  county  area  in 
Texas  in  which  the  LED  fuel  will  be 
consumed  is  very  large  and  in  close 
proximity  to  widespread  fuel 
production  and  distribution  systems. 
Thus,  the  fuel  will  be  less  prone  to 
many  of  the  problems  associated  with 
unique  fuel  requirements  in  small 
isolated  areas.  (See  1.2  above).  We 
conclude  that  the  frequency  of  price 
spikfis  in  Texas  would  not  be  expected 
to  be  greater  than  the  frequency  of 
spikes  in  other  areas.  Therefore  we 
examined  diesel  prices  in  Petroleum 
Administration  for  Defense  Districts 
(PADDI  PADD  111  and  PADD  IV  *  and 
analyzed  those  prices  relative  to  prices 
of  diesel  in  California — a  state  which 
currently  has  a  large  diesel  program. 


'  A  PAQD  is  a  designation  used  to  delineate 
regions  oflpetroleum  production.  Texas  is  in  PADt) 
III  (Gulf  (liasti  which  also  comprises  New  Mexico. 
Louisiana.  Arkansas.  Mississippi  and  Alabama. 
PADD  IV'  (lomprises  the  .States  of  Montana.  Idaho. 
Wyominsi  I  Itah.  and  ( jjlorado. 


Retail  diesel  prices  were  obtained  for 
the  period  July  1995  through  September 
2001  from  the  Energy  Information 
Administration  [http:// 
wiA^v. eia.cloe.gov/oil_gas/petroleum/ 
info jlance/distillate  html).  The  price  of 
diesel  in  California  was  positively 
correlated  to  the  prices  of  diesel  in 
PADD  in  and  PADD  IV  (correlation 
coefficients  of  0.93  and  0.94. 
respectively),  indicating  the  frequency 
of  spikes  was  not  unique  to — nor  were 
spikes  more  frequent  in — California. 

1.4  Retail  price  increases  may  not  be 
reasonable 

NPRA  argues  that  the  potential  cost 
volatility  of  Texas  low  emission  diesel 
does  not  meet  the  CAA  requirement  that 
the  state  fuel  regulation  be  both 
reasonable  and  prac:ticable.  The  TNRCC 
has  estimated  the  production  cost  of 
LED  to  be  four  cents  per  gallon  more 
than  current  specifications.  Parties 
suggest  that  Energy  Information 
Administration  (EIA)  data  indicate  the 
retail  price  of  diesel  in  California  is 
much  more  than  four  cents  per  gallon 
higher  than  the  price  of  diesel  in  PADD 
III  (1 1  to  41  cents  per  gallon) 

Response:  Comparing  State  of  Texas 
estimates  for  production  cost  to 
California  retail  prices  and  PADD  III 
retail  prices  is  misleading  because  retail 
prices  do  not  reflect  the  production  cost 
alone.  Other  factors  in  retail  pricing 
include  differences  in  supply  and 
demand,  dealer  mark  up.  and  proximity 
of  supply.  The  State  of  Texas  has 
determined  that  4  cents  per  gallon 
(production  costs)  for  Phase  I  is  an 
acceptable  difference  since  LED 
provides  an  environmental  benefit.  As 
discussed  in  issue  1.1.  California 
recently  validated  similar  production 
cost  estimates  for  their  analogous  diesel 
fuel  via  a  comparison  of  wholesale 
prices  in  California  to  prices  in 
neighboring  states.  Based  on  this,  we 
believe  that  State  of  Texas'  estimate  is 
reasonably  accurate.  See  also  our 
response  to  issue  3.8  for  discussion  of 
NPRAs  comment  about  the  CAA 
requirement. 

1.5  State  LED  requirements  will  injure 
small  businesses 

BCCA  asserts  that  the  LED  rule  will 
have  an  adverse  effect  on  small 
businesses  and  disagrees  with  Texas' 
characterization  that  the  impact  will  be 
small.  Commenters  argue  that  retailers 
located  in  the  covered  area  near  the 
boundary  areas  will  suffer  because 
facilities  outside  the  area  can  sell  non- 
LED  fuel  which  would  be  lower  in 
price. 

Response:  The  commenter  does  not 
quantify  the  extent  of  the  impact,  nor  do 
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they  provide  any  evidence  that  this  will 
happen.  Specifically,  we  do  not  know 
with  certainty  what  the  price 
differential  between  LED  and  non-LED 
fuel  will  be.  The  commenter  also  does 
not  provide  the  relationship  between 
price  differential  and  outside-the- 
boundary  purchases.  Presumably  at 
lower  differences  in  price,  impacts  will 
be  small  to  negligible.  Finally,  the 
commenter  does  not  provide  the 
percentage  of  retail  facilities  located 
near  the  boundary  of  the  covered  area 
that  are  owned  by  small  businesses  as 
opposed  to  larger  companies. 

1.6     State  LED  requirements  will  injure 
the  trucking  industry 

ATA  and  TMTA  argue  that  the  rule 
represents  a  departure  from  the  national 
diesel  fuel  standard  and  that  there  will 
accordingly  be  a  sudden  price  increase 
or  spike  in  diesel  fuel  in  Texas.  They 
base  the  argument  on  price  behavior  of 
"boutique  fuels"  thus  asserting  that  the 
LED  will  be  a  boutique  fuel  and  have 
similar  impacts.  They  state  that  the 
price  increases  will  be  disruptive  and 
will  force  many  small  truckers  into 
bankruptcy.  They  argue  that  an  RIA  to 
assess  the  economic  impacts  of  the  rule 
has  not  been  prepared  as  required  under 
Texas  law. 

Response:  While  there  will  be  some 
increase  in  price  due  to  increased 
production  costs,  we  do  not  believe  that 
they  will  be  excessive  as  discussed 
previously  in  our  responses  to  issues  1.1 
through  1.4.  We  also  believe  that 
characterizing  the  LED  as  a  fuel  that  will 
cause  problems  in  distribution  and 
supply  because  of  the  nature  of  its 
specifications  is  misleading.  Unique 
fuel  requirements,  particularly  in 
isolated  or  small  markets,  are  those  that 
have  caused  the  greatest  concern  This 
would  not  be  the  case  with  LED. 

The  LED  will  be  required  to  be  sold 
in  a  110  county  area.  The  total  lane- 
miles  in  the  covered  area  represents 
approximately  60  percent  of  the  lane- 
miles  for  the  entire  state  of  Texas." 
Diesel  use  is  generally  directly 
proportional  to  lane  miles;  thus,  the  60 
percent  figure  suggests  that  there  will  be 
a  large  market  for  the  LED;  i.e.. 


*  "Lane  miles"  are  thr  product  of  miles  and  the 
number  of  lanes  in  a  given  are.a.  Thus,  a  one-mile 
segment  of  six  lane  highway  is  equivalent  to  6  lane 
miles,  lacking  diesel  fuel  sales  or  use  on  a  county- 
wide  level,  we  felt  that  lane  miles  would  serve  as 
a  relatively  accurate  surrogate  for  diesel  use.  We 
had  considered  using  vehicle  miles  traveled  (VMT) 
as  a  surrogate.  VMT  in  the  110  county  art-a  makes 
up  95percenl  of  total  VMT  in  Texas,  according  to 
Texas  Department  of  Transportation  (TXDOT) 
statistics  The  TXDOT  statistics,  however,  include 
both  diesel  and  gasoline  vehicles  on  given  lengths 
of  road.  Because  "lane  miles"  do  not  include 
vehicle  u.se.  they  serve  as  a  better  indicator. 


approximately  60  percent  of  the  diesel 
sold  in  Texas  will  be  LED.  The  amount 
of  diesel  fuel  currently  used  in  Texas 
makes  up  approximately  8  percent  of 
the  total  national  demand."'  Given  the 
large  market  for  diesel  that  Texas 
currently  represents — and  that  the  LED 
fuel  will  also  represent — it  is  highly 
likely  that  the  refiners  that  currently 
make  and  supply  diesel  for  Texas  will 
make  the  LED.  The  large  market  for  LED 
provides  some  degree  of  assurance  that 
LED  will  not  function  as  a  specialty  fuel 
that  only  a  few  refiners  will  make. 
When  that  happens,  there  are 
difficulties  if  the  refinery  that  supplies 
the  fuel  is  unable  to  operate  which 
cause  prices  to  increase  or  spike. 
Because  of  the  large  source  of  supply  of 
LED.  the  LED  rule  will  not  reduce  the 
fungibility  of  diesel  supply:  thus,  we  do 
not  envision  the  same  issues  of  supply 
disruptions  that  sometimes  occur  with 
other  types  of  unique  fuels. 

The  issue  of  the  RIA  is  addressed 
under  Issue  7. 

1.7  State  LED  requirements  will  injure 
the  railroad  industry 

AAR  states  that  the  costs  of  LED  will 
be  significant  to  the  railroad  industry- 
even  if  only  4  cents/gallon  as  TNRCC 
estimates.  "This  is  significant  to  the 
railroad  industn'  which  purchases  more 
than  4.1  billion  gallons  of  diesel  fuel 
annually. 

Response:  The  commenters  argument 
about  cost  being  a  significant  factor 
because  of  the  large  volume  of  diesel 
fuel  purchased  by  the  railroads  is  based 
on  national  diesel  consumption.  The 
LED  will  be  sold  only  in  a  110  county 
area  in  Te.xas.  Based  on  year  2000  data 
from  the  Energy  Information  Agency's 
(EIA)  "Fuel  Oil  and  Kerosene  Sales 
2000  "  report,  the  amount  of  diesel  used 
by  railroads  on  a  national  basis  is 
3.290.507.000  gallons  of  which  Texas 
railroads  consume  504.360.000  gallons 
or  approximately  15  percent.  While 
there  will  be  an  increase  in  cost  to  the 
railroads,  we  estimate  such  increase  to 
be  15  percent  or  less  of  their  projected 
cost. 

1.8  State  LED  requirements  will  impair 
future  controls  on  railroads 

.\AR  commented  that  implementing 
the  LED  rule  for  locomotives  would 
significantly  increase  costs  without 
offsetting  environmental  benefits.  The\ 
cite  a  document  entitled  "Statement  of 
Principles:  Houston/Galveston  Ozone 
Nonattainment  Area  Railroad  Program" 


■'The  figure  of  8  percent  was  derived  from  EIA: 
"Fuel  Oil  and  Kerosene  Sales  2(XK)"  information 
compiled  by  the  Federal  Highway  Administration, 
using  the  annual  VMT  for  trucks  in  Texas  and 
nationwide. 


Signed  by  USEPA,  TNRCC.  Burlington 
Northern  &  Santa  Fe  Railway  Companv. 
and  Union  Pacific  Railroad  Compan\ 
They  claim  they  are  committed  to 
implementing  measures  to  achieve 
greater  emission  reductions  than  those 
required  under  EPAs  locomotive 
emissions  regulations. 

Response:  We  have  addressed  cost  in 
our  responses  to  Issues  1.1  through  1.6. 
We  do  not  believe  that  the  increase  in 
cost  of  fuel  will  be  prohibitive,  nor  do 
we  believe  that  they  will  adversely 
affect  business. 

We  agree  with  the  commenter  that 
locomotives  are  more  fuel  efficient  than 
trucks,  and  so  would  have  lower 
emissions  on  a  ton/mile  basis.  Fuel 
efficiency  is  only  one  means  to  reduce 
emissions;  however,  having  greater  fuel 
efficiency  does  not  mean  that  there  is  no 
room  for  improvement.  If  emissions  are 
lower  using  LED,  then  locomotives 
would  stand  to  have  even  greater 
emission  reductions 

We  also  agree  that  approving  the  LED 
program  in  Texas  does  limit  the 
measures  available  for  the  companies  to 
meet  the  reduction  targets  agreed  upon 
for  the  Statement  of  Principles  in  that 
this  type  of  fuel  will  now  be  required. 
Sufficient  alternatives  still  exist, 
however,  that  allow  the  companies  to 
meet  their  emission  reduction  goals 

1.9     State  LED  requirements  will  impair 
implementation  of  Federal  low-sulfur 
diesel 

ATA  and  BCCA  commented  that 
boutique  fuels  are  contrarv'  to  sound 
public  policy  objectives  because 
boutique  fuels  will  jeopardize  EPA's 
efforts  to  introduce  ULSD  in  2006  The 
ULSD  requirement,  in  conjunction  with 
tighter  emission  standards,  will  result  in 
much  greater  emission  reductions  than 
the  LED  rule,  especially  when 
considering  the  negative  impact  of  the 
LED  rule  on  the  refining  industry's 
effort  to  comply  with  the  ULSD  rule. 
The  refining  industrv's  need  to  make 
substantial  capital  investments  to 
produce  ULSD  fuel  will  be  diverted  to 
comply  with  the  LED  rule.  BCCA 
supports  efforts  to  align  the  Texas  rule 
with  EP.As  national  rulemaking. 

BCCA  commented  that  the  existing 
distribution  infrastructure  for  diesel  fuel 
is  not  adequate  to  supply  both  LED  fuel 
within  Texas  and  EPA-specified  fuels 
throughout  the  rest  of  the  countr\'. 
(Focused  especially  on  low  sulfur  phase 
of  LED  rule.) 

NPRA  commented  that  the  sulfur 
standard  of  LED  program  which  takes 
effect  in  2006  (15  ppm)  is  inconsistent 
with  EPAs  ultra  low  sulfur  diesel 
(ULSD)  program,  also  taking  effect  in 
2006  but  at  a  different  date  (9/1/06  for 
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EPA,  comparfid  to  6/1/06  for  LED)  and 
with  transitional  flexibilities  tfiat  permit 
the  sale  of  some  300  ppm  sulfur  cap 
highway  diesel  fuel  until  the  end  of 
Mav,  JOIO  (which  LED  does  not  have.) 
Additionally,  the  EPA  program  includes 
a  credit  trading  feature  which  would 
exclude  LED  fuel,  thus  resulting  in-the 
unintended  consequenf:e  of  creating  an 
nbstacle  to  the  accomplishment  of  the 
transitional  objectives  of  EFA's  program 
This  could  jeopardize  the  supplies  of 
L'LSD.  which  could  in  turn  cause 
increased  product  price  volatility,  price 
spikes,  and  product  outages.  (Cites  EIA 
report,  The  Transition  to  Ultra-Low 
Sulfur  Diesel  Fuel:  Effects  on  Prices  and 
Supply,  Mav.  2001.  especiallv  chapter 
5.)       ■  ■ 

Rpsponsp:  The  commenter  points  out 
that  the  low  sulfur  standard  of  the  LED 
program  takes  effect  at  a  different  date 
than  the  ULSD  rule.  There  is  onlv  a 
three  month  difference,  however.  We  do 
not  believe  this  pcjses  logistical 
difficulties.  .Mso.  the  low  sulfur 
requirement  of  the  LED  rule  was 
'■stablished  to  harmonize  with  EPA's 
I  LSD  rule  so  that  there  w-ould  not  be  a 
significant  difference  in  sulfur 
requirements. 

The  commenter  also  argues  that 
producing  LED  will  be  difficult  because 
iif  the  efforts  needed  to  meet  EPA's 
I  LSD  rule  in  that  this  rule  excludes 
LED  fuel  from  the  credit  trading 
provision.  The  ULSD  rule  contains  a 
provision  that  if  a  state  requires  more 
thrin  HO  percent  of  its  fuel  to  meet  a 
sulfur  limit  of  15  ppm  or  lower,  then  it 
would  be  excluded  from  the  credit 
transfer  area,  a  region  that  generally 
follows  the  boundaries  of  the  Petroleum 
.\dministration  for  Defense  Districts 
ll'.VDDs).  Since  the  major  concern  in  the 
ILSD  rule  was  ensuring  availability  of 
l.T  ppm  fuel  nationwide,  credit  transfers 
were  limited  to  these  areas. 

Under  this  provision  Texas  would  in 
effect  become  its  own  PADD.  separate 
from  PADD  III   Because  much  of  the 
refining  capacity  in  PADD  III  is  in 
Tfxa-..  the  commenter  is  correct  that  the 
LED  rule  will  limit  the  flexibility  offered 
under  the  ULSD  rule  for  refiners  in 
Texas.  The  LED  rule,  however,  will  also 
result  in  more  producticm  of  15  ppm 
fuel  in  PADD  III.  and  thus  more 
.ivailabilitv  of  15  ppm  fuel.  The  market 
for  LED  fuel  i>  (  ertain.  allowing  refiners 
<)  redsonahlv  .icc  urate  estimate  for 
[i.ivback  of  the  investments  required  to 
make  this  fuel   Finally,  a  state  that 
"ihlains  a  waiver  of  preemption  for  fuels 
under  sec:tion  211(c)(4)(C)  of  theCMean 
.Mr  Act,  (which  we  are  granting  to  the 
State  of  Texas  for  the  LED  rule,  as  it 
applies  to  highway  diesel  fuel,)  idn 
adopt  fuel  controls  that  are  non- 


identical  to  and  that  may  be  more 
stringent  than  federal  requirements. 

As  indicated  in  the  response  to  issue 
1.6.  because  of  the  large  area  in  which 
LED  area  would  be  required,  we  do  not 
believe  that  supply  and  fungibility 
problems  that  are  typical  to  fuels  with 
unique  specifications  in  small  isolated 
areas  will  affect  LED.  The  LED  fuel  will 
replace  the  diesel  fuel  currently  used  in 
the  110  county  area.  Since  this  area 
represents  an  estimated  60  percent  of 
the  diesel  use  in  Te.xas.  the  area 
represents  a  dedicated  market  that 
refiners  are  currently  servicing,  and  in 
close  proximity  to  numerous  refineries 
as  noted  in  our  response  to  issue  1.2. 
Those  refiners  who  choose  to  make  the 
LED  fuel  will  have  complied  with  the 
ULSD  sulfur  limits  which  would 
therefore  not  jeopardize  EPA's  efforts  to 
introduce  ULSD  in  2006. 

Issue  2:  Benefits  of  the  LED  Rule  and 
Program 

2.1     The  environmental  benefit  of  the 
LED  rule  is  uncertain  or  overstated 
because  the  analysis  of  the  NOx 
reduction  benefit  is  flawed 

ATA  commented  that  Texas  failed  to 
establish  baseline  fuel  parameters 
representative  of  local  parameters, 
instead  relying  on  national  averages. 
Furthermore.  Texas  failed  to  establish 
whether  the  single  prototype  engine 
used  by  Heavy-Duty  Engine  Working 
Group  (HDEVVG)  is  representative  of  the 
1990  and  later  model  year  engines  that 
will  be  operating  in  the  nonattainmenf 
area  in  2005. 

BCCA  commented  that  Texas  has 
overestimated  the  NOx  reduction 
benefit  of  LED  fuel  because  EPA  stated 
in  the  preamble  to  ULSD  NPRM  that  the 
emission  effects  of  regulating  aspects  of 
diesel  fuel  other  than  sulfur  are  "rather 
small,  and  points  out  the  limited  test 
data  on  which  ERG  relied  in  making  its 
7/26/00  estimate  .  ATA  agrees  stating 
that  Texas'  estimate  for  fjlder  engines  is 
suspect  because  it  relied  on  GARB  data, 
which  is  "thin."  and  Texas  mistakenly 
applied  the  wrong  estimate  from  GARB. 
AT.A  further  states  that  GARB  claims 
only  a  5.6  percent  reduction  for  its 
diesel  fuel  rather  than  7  percent  as 
Texas  uses  for  pre- 1990  highway 
engines.  {Cites  CARBs  EMFAC2000 
TSD.  Section  10.9.  5/15/00.  and  say 
GARB  mistakenly  bases  its  estimate  on 
10  percent  aromatic  fuel.  This  is  not 
used  in  California  but  "equivalent" 
formulas  are  used  if  they  demonstrate 
equivalency  using  a  1991  Detroit  Diesel 
engine.  ATA  says  the  appropriateness  of 
using  this  engine  to  demonstrate  fuel 
equivalency  is  the  "subject  of  great 
debate."  They  note  that  in  2005  the  pre- 


1990  trucks  will  be  15  years  old  and 
will  comprise  only  a  ver\'  small 
percentage  of  the  trucking  fleet.) 

ATA  states  that  the  emissions  impact 
of  altering  gasoline  fuel  components  is 
well  understood,  with  several  peer- 
reviewed  studies,  but  the  same  scientific 
rigor  has  not  been  applied  to  estimating 
the  emissions  impact  of  altering  diesel 
fuel  components.  (Cites  Sierra  Research, 
Inc.  report,  3/20/98,  and  MathPro.  Inc. 
and  Energv  &  Environmental  Analysis. 
Inc.  report.  2/16/98.) 

Furthermore.  ATA  states  EPA  has 
itself  questioned  the  benefits  of  altering 
diesel  fuel  components,  and  has  not  yet 
completed  its  analysis.  ATA  said  EPA 
will  host  a  public  workshop  (which  was 
held  on  8/28/01)  to  "receive  comment 
on  its  preliminary  evaluation  of  the 
emission  reductions  from  LED  fuel." 
ATA's  preliminary-  analysis  of  EPA's 
model  reveals  significant  statistical 
errors,  rendering  its  predictive 
capabilities  inadequate.  It  is  impossible 
to  make  the  Section  211  necessity 
determination  without  first  accurately 
quantifying  the  emissions  impact  of 
using  this  fuel. 

ATA  states  that  there  is  bipartisan 
commitment  to  study  the  impacts  of 
boutique  fuels,  in  the  form  of  a  bill 
recently  passed  by  the  U.S.  House  of 
Representatives  to  require  a  joint  DOE/ 
EPA  report  by  12/31/01.  Making  a 
decision  on  the  LED  fuel  before  this 
report  is  produced  is  unwise  and 
unnecessary-. 

BCCA  encourages  Texas  to  adopt  the 
EPA  diesel  formulation  without  cefane 
and  aromatics  controls.  AAR  states  that 
although  TNRCG  says  there  are 
additional  emi.ssion  reductions  when 
low  sulfur  fuel  is  coupled  with  low- 
aromatic  content  fuel,  regardless  of 
engine  technology,  the  cost  to  achieve 
any  such  additional  reductions,  when 
compared  to  the  emissions  benefit, 
would  be  enormous.  The  direct  effect  on 
emissions  of  LED  would  be  small.  (Cites 
EPA's  discussion  of  effects  of  fuel 
parameters  on  emissions.  64  FR  26142. 
26147.5/13/99.) 

Response:  In  the  preamble  to  our 
recent  proposed  rulemaking  on  the 
emission  standards  for  heavv  duty 
engines  and  the  sulfur  level  of  highway 
diesel  fuel.  EPA  considered  whether 
parameters  of  highway  diesel  fuel  other 
than  sulfur  should  be  regulated.  EPA's 
focus  in  that  proposal  was  to  enable 
diesel  engines  to  meet  much  more 
stringent  emission  standards  which  EPA 
was  also -proposing.  We  believed  that 
diesel  engines  could  meet  those 
standards  with  the  use  of  advanced 
exhau.st  emission  control  systems,  but 
the  performance  of  these  systems  is 
dramatically  reduced  by  sulfur.  Other 
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fuel  properties  such  as  cetane  levels  and 
aromatics  content  did  not  appear  to 
have  the  same  impact  as  sulfur  on  the 
advanced  emission  control  systems, 
although  they  could  achieve  immediate 
emission  reductions  by  affecting  the 
combustion  prcjcess  directly  rather  than 
by  enabling  the  advanced  emission 
control  system.  We  noted,  however,  that 
those  emission  reductions  effects  are 
"rather  small.  "  especially  in  comparison 
to  the  emission  benefits  projected  to 
occur  as  a  result  of  the  more  stringent 
emission  standards  and  sulfur  levels  in 
highway  diesel  fuel  that  EPA  was  then 
proposing,  and  subsequently  adopted. 
(See  preamble  to  proposed  rule.  65  FR 
35430.  6/2/00.  at  35519-35520.  For  final 
rule,  described  in  the  Issue  1  discussion 
as  the  -ULSD  rule",  see  66  FR  5002.  1/ 
18/01.) 

Although  Texas,  just  as  other  states, 
will  see  the  NO\  reduction  benefits  of 
this  federal  rule  when  the  engine 
emission  standards  and  the  fuel  sulfur 
controls  are  implemented,  beginning  in 
2006-2007.  it  will  not  see  significant 
NOx  reductions  by  2007.  the  attainment 
date  for  the  Houston  area  to  achieve  the 
1-hour  ozone  standard.  The  full  benefit 
of  the  federal  rule  will  not  be  seen  until 
significant  fieet  turnover  occurs,  when 
the  newer  engines  meeting  the  more 
stringent  emission  standards  are  a  bigger 
portion  of  the  highway  diesel  fleet. 
Texas  chose  to  impose  restrictions  on 
the  cetane  and  aromatics  levels  of  diesel 
fuel  for  both  highway  vehicles  and 
nonroad  equipment,  realizing  that  the 
NOx  emission  reductions  would  be 
immediate,  even  if  the  emission 
reductions  would  not  be  as  large  as 
those  which  will  result  from  the  Federal 
rule. 

When  we  learned  that  Texas  was 
claiming  NOx  reductions  from  the 
cetane  and  aromatics  controls  in  its  low- 
emission  diesel  rule,  we  were  concerned 
about  the  size  of  the  estimated  benefits 
and  the  analysis  upon  which  the 
estimate  was  based.  In  November.  2000. 
we  initiated  a  project  to  analyze  existing 
test  data,  rather  than  conduct  new- 
emissions  testing,  and  developed  a 
regression  model  approach  to  analyze 
the  results  and  to  develop  a  quantitative 
relationship  between  fuel  parameters 
and  emissions  changes.  In  luly,  2001, 
we  made  public  a  Staff  Discussion 
Document  *"  with  the  preliminary  results 
of  this  analysis. 

As  part  of  our  process  in  conducting 
this  analvsis.  we  had  notified 


""Strategies  and  Issues  in  Ojrrelating  Diesel  Fuel 
Properties  with  Emissions. "  Staff  Discussion 
Document.  EPA  report  number  EPA420-P-01-tX)l. 
lulv  2001   This  document  is  in  the  docket  for  this 
rulemaking  and  is  posted  on  EPA  website  at 
http     »-ww  fpa  gov'otaq  models/anulysis  htm 


stakeholders  of  our  project  and  asked  for 
relevant  data.  As  we  prepared  our 
preliminary-  conclusions,  w-e  met  with 
numerous  stakeholders  to  review  these 
conclusions,  beginning  in  May,  2001. 
and  in  response  to  requests  from 
stakeholders,  held  a  public  w-orkshop  on 
August  28.  2001.  to  hear  comments  on 
the  Staff  Discussion  Document. 
Although  the  comment  period  on  the 
Staff  Discussion  Document  remains 
open  to  October  30.  2001 .  we  have 
analyzed  the  comments  made  at  the 
workshop  which  have  the  most  direct 
bearing  on  our  NOx  benefit  estimates  for 
the  LED  rule,  and  believe  it  is 
appropriate  to  use  the  estimates  from 
EPA's  draft  NOx  model  m  lieu  of  the 
estimates  Texas  originally  claimed. 
More  detail  on  EP.^'s  review-  of  these 
comments  and  our  use  of  the  draft  NOx 
model  in  estimating  the  NOx  benefits  of 
the  LED  rule  are  in  the  memorandum 
dated  September  27.  2001.  horn  Robert 
Larson.  .Acting  Director.  Transporiation 
and  Regional  Programs  Division,  EP.-\ 
Office  of  Transportation  and  Air 
Quality,  to  Carl  Edlund,  Director 
Multimedia  Planning  and  Permitting 
Division.  EPA  Region  VI.  (See  memo  in 
docket  for  this  rulemaking.) 

As  noted  in  Section  1  of  the  Staff 
Discussion  Document.  Texas  claimed 
that  use  of  LED  fuel  in  the  attainment 
year  (2007)  reduced  NOx  emissions  by 
7  percent  for  older  highway  diesel 
engines  (pre- 1990  model  year)  and  for 
nonroad  engines,  and  by  5  7  percent  for 
newer  highway  diesel  engines  (1990  and 
later  model  years)  EPA's  estimate  is 
similar,  but  is  given  with  respect  to 
different  engine  categories,  i.e..  we 
estimate  that  the  use  of  LED  fuel  in  2007 
will  reduce  NOx  emissions  by  6.2 
percent  for  highway  or  large  nonroad 
diesel  engines  without  EGR  technology, 
and  by  4.8  percent  for  highway  or  large 
nonroad  diesel  engines  with  EGR 
technology. 

For  this  estimate,  we  are  defining 
large  "  nonroad  engines  as  those 
engines  with  greater  than  50 
horsepower.   "EGR'  technology  is 
"exhaust  gas  recirculation"  technology, 
which  we  expect  will  play  a  significant 
role  in  new  engines  designed  to  meet 
EPA's  2004  heavy  dut\-  highway  engine 
emission  standards.  We  expect  many  of 
the  new  engines  with  EGR  technology 
will  be  produced  as  early  as  2002   Many 
noruoad  diesel  engines  may  also  be 
produced  with  EGR  technology  in  order 
to  meet  EPA's  Tier  3  standards 
beginning  with  model  year  2005  For 
small  nonroad  engines  (less  than  50 
horsepower)  which  constitute  a  very 
small  fraction  of  the  nonroad  engine 
emissions  inventory-,  we  have 
determined  that  we  cannot  assign  a  NOx 


benefit  on  the  basis  of  data  considered 
by  EPA 

This  estimate  is  based  on  comparing 
the  LED-like  fuel  to  a  baseline  fuel  with 
the  same  diesel  fuel  properties  as  those 
reported  by  the  Alliance  of  Automobile 
Manufacturers  lAAM)  for  nationwide 
average  diesel  fuel  properties  (excluding 
California)  AAM  data  is  based  on 
surveys  of  fuel  properties  in  various 
cities  around  the  country,  including  .San 
.\ntonio.  but  no  other  cities  in  Texas; 
we  could  not  find  any  other  source  of 
data  for  Houston  The  average  fuel 
properties  for  San  .Antonio  are  very- 
similar  to  the  nationwide  average  fuel 
properties,  but  since  w-e  could  not  be 
certain  that  the  San  .■\ntonio  average 
fuel  was  a  better  representation  of 
Houston  fuel  than  the  nationw-ide 
average,  given  the  small  differences 
between  the  two.  we  used  the 
nationwide  average  fuel  properties  to 
represent  the  baseline  fuel.  (See  issue  6 
in  the  September  27.  2001  memo  from 
Larson  to  Edlund.) 

As  to  the  use  of  estimates  for  newer 
engines  based  on  results  of  the  Hea\-v 
Duty  Engine  Workgroup  (HDEWG).  the 
use  of  California  data  for  older  engines, 
and  the  concern  over  a  limited  database, 
we  refer  to  the  discussion  in  both  the 
Staff  Discussion  Document  and  the 
September  27.  2001.  memo  from  Larson 
to  Edlund  (particularly  issues  3.  4,  and 
5)  regarding  the  size  of  the  database,  the 
names  and  dates  of  the  35  studies  which 
EPA  used  in  building  its  draft  NOy 
model,  and  the  appropriateness  of 
making  estimates  for  newer  model 
engines  with  more  limited  data  points. 
One  of  EP.\  s  concerns  about  Texas's 
original  estimate  was  the  reliance  on 
California  data,  most  of  which  was 
collected  under  the  ST-l  program 
administered  by  the  Coordinating 
Research  Council  and  used  by  California 
in  preparation  for  its  October.  1988. 
report  on  the  projected  benefit  of  its 
proposed  diesel  fuel  regulation,  which 
was  eventually  adopted  and 
implemented  in  1993  We  knew  that 
many  more  studies  relevant  to  this 
subject  had  been  completed  since  1988. 
and  we  have  been  able  to  use  those 
studies  in  our  project.  With  respect  to 
the  estimate  in  section  10  9  of 
California's  EMFAC  2000  Technical 
Support  Document  of  5  6  percent  for 
NOx  reductions  for  pre-1991  engines  (as 
well  as  its  estimate  of  12.4  percent  for 
NOx  reductions  for  1991  and  later 
engines)  these  are  not  the  estimates  EPA 
is  using  and  approving  toda\ 

The  discussion  of  issue  4  in  the 
September  27.  2001.  memo  addresses 
the  appropriateness  of  using  data  from 
the  HDEWG  program  for  newer  engines. 
Although  ATA  expressed  concern  that 
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the  estimate  for  1990  and  later  model 
engines  w^  based  on  the  single 
prototype  engine  used  by  HDEVVG,  we 
note  that  EPAs  estimate  is  based  on 
data  from  more  this  single  post-1990 
engine,  although  we  acknowledge  that 
1997  and  newer  model  engines  are  not 
well  represented  in  the  database.  In 
discussing  Issue  4.  we  explain  the 
reasons  we  think  this  does  not  affect  the 
validity  of  the  estimate,  and  we 
incorporate  that  discussion  bv  reference 
here 

,^T.-\  commented  that,  although  the 
emissions  impact  of  altering  gasoline 
fuel  components  is  well  understood. 
with  several  peer-reviewed  studies,  the 
same  scientific  rigor  has  not  been 
applied  to  estimating  the  emissions 
impact  of  altering  diesel  fuel 
c  omponents.  As  we  note  in  discussing 
issue  2  in  the  September  27.  2001, 
memo,  most  of  the  studies  in  our 
database  have  gone  through  some  level 
of  peer  review,  including  28  studies  (out 
of  .^5)  for  which  this  was  a  requirement 
since  thev  were  published  under  the 
auspices  of  the  Society  of  Automotive 
Engineers.  We  note  other  levels  of 
review  applicable  to  three  more  of  the 
studies  conducted  through  the 
Coordinating  Research  Council  as  well 
as  EP.^s  own  review  of  the  qualitv  of 
the  studies  before  deciding  to  use  the 
omissions  data  for  our  database.  This 
level  of  review  ensures  there  is 
scientific  rigor  to  our  process. 

ATA  also  comments  that  a  bill 
recently  passed  by  the  U.S.  House  of 
Representatives  would  require  EPA  and 
the  I'  S.  Department  of  Energy  to 
conduct  a  joint  study  of  the  impact  of 
boutique  fuels,  and  that  EPAs  approval 
of  the  LED  rule  in  advance  of  this  study 
IS  unwise  and  unnecessary.  We  note 
that,  although  ATA  did  not  identify  the 
bill,  we  believe  they  are  referring  to 
Section  603  of  HR  4  which  is  pending 
action  in  the  U.S.  Senate  but  has  not  vet 
become  law  as  of  today.  EPA  is  required 
to  take  final  action  on  the  SIP  submittal 
for  Houston  by  October  15.  2001,  under 
a  consent  decree,  and  cannot  base  any 
aspect  of  its  decision  on  this  or  any 
other  Congressional  bill  which  has  not 
vet  become  law  Additionally,  we  have 
addressed  concerns  raised  bv  this 
commenter  and  others  regarding  cost 
and  feasibility  of  the  LED  rule  in  the 
responses  to  several  comments  related 
to  issue  1  of  the  LED  rule. 

In  summary,  we  believe  the  NOx 
reduction  benefits  of  the  LED  rule  are 
estimated  with  reasonable  certainty,  and 
are  not  overstated.  EPA  carefully 
reviewed  the  available  test  data  relevant 
to  analyzing  emissions  impacts  of  LED 
fuel,  subjected  its  analysis  to  public 
scrutiny,  evaluated  comments  at  a 


public  workshop,  and  has  concluded 
that  its  draft  model  is  an  appropriate 
predictor  of  NOx  emission  impacts  of 
the  LED  rule,  as  described  above  and  in 
the  September  27,  2001,  memo  from 
Larson  to  Edlund.  , 

2.2     The  environmental  benefit  of  the 
LED  rule  is  not  properly  accounted  for 
or  is  insignificant  because  its  reliance 
on  low  sulfur  levels  will  not  have 
impact  until  newer  engines  enter  the 
fleet  after  2007,  or  because  low  sulfur 
levels  will  not  have  impact  on 
locomotives  since  they  do  not  use 
engines  wrhich  benefit  from  low  sulfur 
fijel. 

BCCA  asserts  that  the  emissions 
benefit  for  the  LED  rule  is  not  properly 
accounted  for  since  the  program  will  not 
be  mature  in  the  attainment  year  (2007) 
and  will  not  get  the  estimated  benefit 
until  the  fleet  turns  over  and  there  are 
more  vehicles  with  exhaust  treatment 
systems  that  can  efficiently  make  use  of 
the  low  sulhir  LED  hiel.  TX  should 
■'work  with  EPA  and  all  the  other  areas 
in  this  predicament  to  develop  a  method 
for  crediting  these  prospective 
reductions  " 

AAR  commented  that  there  has  been 
no  showing  that  LED  would  have  a 
significant  impact  on  emissions, 
especially  lower  sulfur.  AAR  also  noted 
in  comments  to  TNRCC  in  its 
rulemaking  process  that  EPA  has 
refrained  from  requiring  railroads  to  use 
low  sulfur  fuel  because  there  would  not 
be  any  meaningful  environmental 
benefit.  Sulfur  levels  in  diesel  fuel  are 
controlled  to  enable  the  use  of 
aftertreatment  devices,  but  neither  the 
railroad  industry  nor  EPA  expects  such 
devices  suitable  for  locomotives  to  be 
available  in  the  foreseeable  future.  (In 
1997,  EPA  noted  that  exhaust  gas 
recirculation  (EGR)  systems  would 
probably  not  be  used  by  locomotive 
manufacturers  due  to  technical 
problems,  and  that  catalysts  on 
locomotives  are  problematic.  Cites  OMS 
document,  "Locomotive  Emission 
Standards:  Regulatory  Support 
Document"  p  87.  12/97.)  TNRCC  said, 
in  response  to  AAR's  objections,  that 
control  of  non-road  diesel  fuel  is 
necessary  in  terms  of  retrofit 
technology,  but  neither  EPA  nor  the 
railroads  expect  that  retrofit  technology 
dependent  on  LED  will  be  used  on 
locomotives  in  the  foreseeable  future 
(Cites  TNRCC  Rule  Log  2000-01 ID- 
114-AI.  p44.) 

Response:  Texas  is  not  relying  on  low 
sulfur  levels  in  calculating  estimated 
benefits  of  the  LED  rule,  but  relies  only 
on  the  changes  in  cetane  and  aromatics 
levels,  which  will  have  an  immediate 
impact  on  the  current  fleet.  (See  page  6- 


17  of  the  HGA  Attainment 
Demonstration  SIP)  As  noted  in  the 
TSD.  sulfur  has  no  direct  effect  on  NO\ 
reductions  by  itself.  If  low  sulfur  fuel  is 
used  with  engines  that  have  either  been 
retrofitted  or  originally  designed  with 
aftertreatment  devices  or  other  methods 
of  taking  advantage  of  the  low  sulfur 
fuel,  the  combined  effect  is  reductions 
in  N'Ox  emissions. 

2.3     The  Environmental  Benefit  of 
Using  LED  Fuel  Is  Overstated  Because 
Texas  Has  Failed  To  Account  for 
Consumers  Who  Will  Re-fuel  Outside 
the  Covered  Area 

ATA  and  TMTA  assert  that  Texas  has 
overestimated  the  benefit  of  using  LED 
fuel  because  it  did  not  account  for 
refueling  by  consumers  outside  the 
covered  area.  ATA  cites  the  Arizona 
report  for  the  statistic  that  six  times  as 
many  trucks  refuel  outside  California  as 
within  California.  As  a  result,  the  LED 
rule  would  likely  result  in  more  vehicle 
miles  traveled  with  a  corresponding 
increase  in  vehicle  emissions. 
Additionally,  long-haul  trucks  will  fuel 
up  before  entering  the  covered  area  and 
eliminate  any  benefit  assumed  to  derive 
from  their  use  of  LED  fuel.  Approving 
the  waiver  request  in  the  absence  of  an 
accurate  estimate  of  emissions 
reductions  is  arbitrary  and  capricious. 

TMTA  notes  two  reasons  for  refueling 
outside  the  covered  area,  as  follows: 

(1 )  The  use  of  "federal  fuel"  has  not 
been  accounted  for.  Except  for  diesel 
vehicles  which  operate  solely  within  the 
covered  area,  all  other  diesel  vehicles 
traveling  within  the  covered  area  have 
an  incentive  to  purchase  cheaper  federal 
fuel  outside  the  covered  area.  TMTA 
refers  to  California  and  Arizona 
statements  (regarding  the  percentage  of 
diesel  vehicle  miles  or  activity 
attributable  to  out-of-state  vehicles  or 
vehicles  purchasing  diesel  fuel  outside 
a  covered  area)  as  examples  supporting 
a  statement  that  the  LED  rule  will  not 
be  able  to  affect  the  significant  level  of 
federal  fuel  use,  and  questions  Texas' 
failure  to  anticipate  an  environmental 
difference  between  application  of  the 
LED  rule  statewide  (as  currently 
adopted)  and  application  in  only  110 
counties  (as  currently  proposed.)  TMTA 
says  the  failure  to  account  for  the  use  of 
federal  fuel  in  its  estimates  of  potential 
emission  reductions  is  contrary  to  law 
and  must  be  remedied. 

TMTA  cites  GARB  EMFAC  2001 
Workshop.  5/29/01.  for  the  statement 
that  according  to  California's  emissions 
inventory  model.  33  percent  of  the 
state's  HD  diesel  vehicle  activity  is 
attributed  to  out-of-state  vehicles.  They 
also  cite  Arizona  Department  of 
Environmental  Qualify  Deputy  Director 


Federal  Register/ Vol.  66,  No.  220 /Wednesday.  November  14.  2001 -Rules  and  Regulations      57203 


Ira  Domsky's  report  to  the  On-Road 
Mobile  Sources  Subcommittee.  11/00. 
CARE  diesel  evaluation-amount  of 
locally  purchased  diesel  fuel,  for  the 
statement  that  in  the  Phoenix 
metropolitan  area,  more  than  70  percent 
of  diesel  vehicle  miles  are  attributed  to 
vehicles  operating  on  diesel  fuel 
purchased  outside  the  area.  (2)  The 
cheaper  'federal  fuel"  will  be  available 
across  county  and  state  lines,  within  50 
miles  of  the  HGA  and  DFW 
nonattainment  areas  and  adjacent  to  the 
BPA  nonattainment  area,  so  trucking 
companies  will  begin  serving  the 
covered  area  from  primarv'  or  satellite 
operations  based  in  Arkansas, 
Oklahoma,  Louisiana,  western  Texas, 
and  beyond  The  real  impact  will  be  an 
increase  in  vehicle  miles  traveled,  as 


trucks  drive  beyond  the  covered  area  to 
purchase  cheaper  fuel  but  presumably 
return  to  sen'e  the  covered  area, 

AAR  argues  that  because  locomotive 
fuel  tanks  have  a  capacity-  of  several 
thousand  gallons,  locomotives  travel  for 
as  much  as  1 .000  miles  without 
refueling  Locomotives  entering  a  state 
are  fueled  out-of-state,  and  much  of  the 
fuel  they  burn  is  out-of-state  fuel  They 
argue  that  the  converse  is  also  true;  i.e.. 
that  locomotives  fueled  in-state  bum  a 
significant  amount  of  that  fuel  out-of- 
state,  so  that  the  LED  requirement 
would  mostly  benefit  states  other  than 
Texas  since  most  of  the  LED  purchased 
in  Texas  would  be  burned  in  other 
states. 

Response:  Regarding  the  commenters' 
arguments  that  trucks  will  seek  to  refuel 
outside  the  covered  area,  we  do  not 


believe  that  this  will  be  the  case  based 

on  the  usage  pattern  of  diesel  in 
California.  Based  on  annual  diesel  fuel 
usage  numbers  compiled  by  the  Federal 
Highway  ,^dministration  (FHWA)  from 
1991  through  1999.  we  compared  the 
slope  of  increase  in  diesel  fuel  use 
between  California  and  nationwide.  The 
diesel  usage  pattern  for  California  and 
USA  (derived  from  statistics  compiled 
by  FHWA")  shown  in  Figure  1  below 
however,  does  not  indicate  an  abrupt 
change  in  refueling  patterns  in 
California.*^  Figure  1  indicates  that  in 
1993  (the  year  in  which  California's 
diesel  rule  took  effect)  there  is  a  slight 
decrease  in  use  from  the  previous  year. 
In  all  subsequent  years,  however,  the 
increase  follows  a  similar  rate  of 
increase  as  the  nationwide  rate. 


Figure  1 
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We  also  investigated  the  statement 
that  the  commenter  attributes  to  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  that  six  times  as  many 
trucks  refuel  outside  California  as 
within  California  On  page  7  of  ADEQ's 
April,  1999  report  titled    Explanation 
for  Choosing  not  to  Require  CARB 
Diesel  or  Other  'Cleaner'  Diesel  Fuels  in 
Maricopa  County  "  ADEQ  states;  "ADEQ 
has  been  advised  that,  in  California,  six 
times  as  many  long-distance  trucks 
refuel  outside  California  before  entering 
the  state  than  refuel  in  California  before 
leaving."  The  referenced  report,  a  copy 
of  which  is  in  the  docket  for  this 
rulemaking,  does  not  cite  any  source  or 
other  supporting  data  for  this  statement. 
As  such,  we  believe  that  it  mav  be 


.^^i^ilabll•  at;  http://www.p\wa.dot.gov/ohim/ 
ohimstat  htm 

°  National  usage  has  been  scaled  by  multipl>ing 
values  by  0.1  for  purposes  of  comparing  rate  of 


anecdotal  and  is  not  supported  by  the 
California  diesel  usage  show^n  in  Figure 
1   Alternatively,  if  it  is  true,  it  mav  be 
the  case  that  this  pattern  existed  even 
before  California's  diesel  rule  went  into 
effect.  The  commenter  has  provided  no 
data  to  support  the  con)fK:ture  that 
refueling  patterns  will  change  other 
than  the  apparently  anecdotal  e\  idence 
from  Arizona,  and  statements  that 
higher  costs  will  cause  trucks  to  refuel 
outside  the  covered  area. 

Taking  California  as  an  indit  dt(jr. 
therefore,  we  do  not  believe  that  the 
trucking  industr\'  will  reroute  trucks  in 
order  to  refuel  outside  the  covered  area. 
With  respect  to  the  statement  that  long 
haul  trucks  will  set^k  to  refuel  out  of 
state  or  outside  the  covered  area,  we 
note  that  according  to  the  1997  Vehicle 


increase  with  California  usage.  FHWA  usage  figures 
are  based  on  state  motor  fuel  tax  records  Motor  fuel 
usage  was  split  between  gasoline  and  "special  fuel" 
which  includes  diesel,  liquid  petroleum  gas  (LPG), 


Inventory  and  Use  Survey,  compiled  by 
the  U.S.  Census,  the  majority  of  truck 
traffic  in  Texas  remains  in-state 
Specifically,  less  than  25  pert;ent  of  the 
miles  traveled  by  the  majority  of  truck 
traffic  in  Texas  (70  percent)  is  outside 
of  Texas.  Also,  the  average  range  of 
operation  or  length  of  trip  for 
approximately  76  percent  of  the  truck 
traffic  in  Texas  is  less  than  200  miles. 
Border-to-border  travel  distances  for  the 
110  county  covered  area  range  from  153 
to  454  miles.  Based  on  these  figures,  we 
believe  that  the  majority  of 
environmental  effects  from  use  of  LED 
by  trucks  comes  from  the  in-state  traffic, 
not  from  through  traffic.  We  do  not 
believe  that  the  small  amount  of  long- 


and  propane.  Given  that  LPG  and  pmpane  usage  are 
relatively  small  compared  to  diesel.  we  believe  that 
the  special  fuel  usage  numbers  are  adequate 
indicators  of  diesel  usage. 
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haul  traffic  will  change  their  refueling 
patterns  significantly. 

Regarding  the  argument  that  the 
benefit  of  the  LED  rule  will  be  realized 
mostly  out  of  state  because  of  the  size 
of  the  locomotive  fuel  tanks,  the 
commenter  fails  to  quantify  how  much 
of  the  fuel  purchased  out  of  state  is 
burned  in  the  Houston  non-attainment 
area,  or  how  much  of  the  fuel  purchased 
in  the  covered  area  is  burned  in  this 
area.  Even  though  some  fuel  purchased 
in  Texas  will  be  burned  out  of  State, 
there  will  still  be  some  amount  of  LED 
fuel  purchased  and  burned  within  the 
Houston  nonattainment  area  which 
would  result  in  some  emission 
reduction  there.  As  we  noted  in  the 
response  to  Issue  1.7,  15  percent  of 
national  railroad  purchases  of  diesel 
fuel  are  in  Te.\as.  So  we  expect  the 
emission  reduction  would  still  be 
significant. 

2  4     The  Environmental  Benefit  of  the 
LED  Rule  Is  Uncertain  or  Overstated 
Becau.se  Texas  Has  Failed  To  Determine 
How  Alternative  Formulations  Will  Be 
Tested  To  Determine  if  They  Achieve 
Equivalent  Emission  Reductions 

ATA  asserts  that  Texas  has  failed  to 
determine  how  alternative  formulations 
will  be  tested  to  determine  thev  achieve 
equivalent  emissions  reductions.  The 
proposed  rule  has  no  explanation  of  the 
baseline  fuel  to  be  used  for  comparison 
with  the  alternative  formulation;  there  is 
no  mention  of  which  engines  are  tested 
for  equivalency:  and  there  is  no  mention 
of  what  operating  conditions  are 
simulated. 

Rf'sponsp  Both  the  prcjpnsed  and 
final  versions  of  the  LED  rule  for  the 
Houston  SIP.  as  submitted  to  EPA  in 
December.  2000.  include  provisions  for 
determining  how  alternative 
formulations  will  be  tested  to  see  if  they 
achieve  equivalent  emission  reductions. 
No  changes  have  been  made  to  these 
sections  in  the  revisions  requested  for 
parallel  processing  by  the  Governor  on 
lune  15.  2001.  or  in  the  final  version  of 
the  LED  rule  adopted  September  26, 
2001 .  submitted  to  EPA  on  October  4, 
2001,  and  approved  by  EPA  in  today's 
rulemaking.  (.See  rule  revisions  on 
TNRCC  website  at  http:// 
i\\\^y  tt}n(  state. tx.us/oprd/sips/ 
haustnn  htmlttrevisinns.  and  in  Rule  Log 
2001-007d-l  14-AI.)  These  provisions. 
as  specified  in  section  114.312(g).  are  in 
section  114  315(c)  of  the  LED  rule,  and 
are  modeled  on  the  procedures  used  bv 
(California  in  dftermining  equivalent 
emission  reductions  of  alternative 
formulations  of  California  diesel  fuel. 
LSpp  Title  13.  California  Code  of 
Regulations,  2282(a)(1)(C)  and  (g).) 


Although  the  LED  rule  provisions  for 
this  purpose  are  not  identical  to  those 
of  California,  they  are  very  similar.  The 
LED  rule  provides  for  testing  the 
"candidate  "  fuel,  i.e.,  the  alternative 
formulation,  against  a  "reference"  fuel, 
i.e..  the  baseline  fuel,  which  must  have 
cetane,  aromatics  and  sulfur  levels 
meeting  the  standards  for 
"conventional"  LED  fuel.  The  two  fuels 
must  be  tested  for  exhaust  emissions 
using  a  Detroit  Diesel  Corporation 
Series-60  engine  or  an  engine  specified 
by  the  applicant  and  approved  by  the 
executive  director  of  TNRCC  to  be 
equally  representative  of  the  post-1990 
model  year  heavy  duty  diesel  engine 
fleet.  A  minimum  of  five  exhaust 
emission  tests  must  be  conducted  in 
accordance  with  Federal  Test 
Procedures  for  Control  of  Emissions 
from  New  and  in-Use  Highway  Vehicles 
and  Engines:  Emissions  Regulations  for 
New  Otto-Cycle  and  Diesel  Heavy  Duty 
Engines — Gaseous  and  Particulate 
Exhaust  Test  Prt)cedures,  dated  1998. 
(40  CFR  part  86,  subpart  N.)  These 
procedures  are  for  transient  cycle 
testing,  which  is  intended  to  represent 
actual  in-use  driving  conditions. 

Alternative  formulations  can  onlv  be 
approved  by  the  executive  director  of 
TNRCC  if  the  director  finds  that  the 
candidate  fuel  has  been  properly  tested 
in  accordance  with  these  provisions  and 
makes  the  determinations  specified  in 
section  1 14.315(c)(5)  regarding  the 
average  individual  emissions  of  the 
candidate  fuel  compared  to  those  of  the 
reference  fuel. 

2.5     A  Process  Is  Needed  To  Protect 
Consumer  Interests  During  the 
Development  of  Alternative  Emission 
Reduction  Plans 

TMTA  stated  that  a  process  is  needed 
to  protect  consumer  interests  during  the 
development  and  approval  of  alternative 
emission  reduction  (AER)  plans  under 
proposed  section  114.318,  which  allows 
producers  to  submit  plans  for  substitute 
fuel  strategies  that  are  determined  to 
achieve  an  equivalent  level  of 
reductions  as  the  LED  fuel  which  is 
regulated  specifically.  TMTA 
acknowledges  that  TNRCC's  executive 
director  and  EPA  must  approve  such 
AER  plans,  but  notes  the  lack  of  details 
and  the  potential  for  market 
manipulation  that  may  result  if  each 
proposal  is  not  given  proper  scrutiny  by 
affected  entities.  TMTA  requests  that  a 
process  be  instituted  to  enable  diesel 
fuel  users  to  evaluate  and  comment  on 
any  propcjsed  AER  plan  submitted  to 
TNRCC. 

Response  EPA  made  comments  to 
TNRCC  on  July  2,  2001,  regarding 
section  114.318  and  the  ability  of 


producers  to  submit  AER  plans.  (See 
letter  dated  July  2,  2001,  from  Thomas 
Diggs  to  Herbert  Williams  in  the  docket 
for  this  rulemaking.)  We  expressed 
similar  concerns  about  the 
implementation  of  this  section  and  the 
"market  share"  approach  it  seems  to 
allow  for  estimating  equivalency  of 
emission  reductions.  Since  EPA's 
approval  of  such  plans  is  required,  in 
addition  to  approval  of  TNRCC's 
executive  director,  we  will  be  working 
with  TNRCC  on  the  implementation  of 
this  section,  and  will  consider  the 
request  made  by  this  commenter  as  the 
procedures  are  developed,  by  providing 
for  public  notice  and  comment. 

Issue  3:  Federal  Preemption  and  the 
Necessitv  Showing  Under  CAA  Section 
2n(c)(4j(C) 

3.1     General  Preemption  Comments 

ATA  and  BCCA  argue  that  the  federal 
Clean  Air  Act  preempts  the  LED  rule 
under  211(c)(1),  and  Texas  has  failed  to 
meet  the  statutory  test  for  a  waiver  of 
preemption  under  CAA  211(c)(4)(C)  and 
object  to  EPA's  finding. 

ATA  and  BCCA  support  adopting 
federal  diesel  rules  for  Texas.  EPA 
should  use  this  opportunity  to  move  the 
overall  national  regulatory  strategv  for 
diesel  fuel  away  from  the  patchwork 
quilt  of  boutique  fuels  towards  a  single 
national  fuel  standard,  as  Congress 
originally  intended.  In  regulating  mobile 
sources  under  the  Clean  Air  Act. 
Congress  intended  to  avoid  subjecting 
mobile  sources  to  a  patchwork  quilt  of 
separate  state  controls,  recognizing  that 
allowing  each  state  to  go  its  own  way 
could  be  difficult  for  manufacturers  and 
users.  ATA  cites  Senate  report  No.  192. 
89th  Congress,  1st  Session.  5-6  (1965). 

Response:  The  statutory  preemption 
in  CAA  section  211(c)(4)(A)  and  the 
corresponding  standard  in  section 
21 1(c)(4)(C)  for  a  "waiver"  of  this 
statutory  preemption  are  central  to 
many  of  the  issues  raised  by 
commenters.  To  the  extent  that  a  waiver 
of  preemption  is  required,  EPA  believes 
that  Texas  has  met  the  statutory  criteria 
for  justifying  EPA's  approval  of  the  LED 
measure  into  the  HGA  SIP.  thus  waiving 
federal  preemption  of  thp  state's  fuel 
measure  for  highway  diesel  fuel. 

As  we  explained  in  the  preamble  to 
the  Notice  of  Proposed  Rulemaking  and 
in  the  Technical  Support  Document, 
section  211(c)(4)(A)  generally  prohibits 
the  state  from  prescribing  or  attempting 
to  enforce  controls  respecting  motor 
vehicle  fuel  characteristics  or 
components  that  EPA  has  controlled 
under  section  211(c)(1).  unless  the  state 
control  is  identical  to  the  federal 
control.  This  statutory  preemption  does 
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not  apply  to  the  state's  control  of  fuel 
content  for  nonroad  engines,  since  this 
fuel  is  not  used  in  "motor  vehicles  '  as 
that  term  is  used  in  the  CAA.  Thus,  the 
Texas  LED  rule,  which  applies  to  diesel 
fuel  for  both  highway  and  nonroad  use. 
is  not  preempted  under  this  statutory 
provision  to  the  extent  it  applies  to 
diesel  fuel  for  nonroad  use. 

For  a  state  fuel  control  which  is 
subject  to  the  section  21 1(c)(4)(A) 
preemption,  the  CAA  does  provide  an 
exception  in  section  211(c)(4)(C).  Under 
this  section.  EPA  may  approve  a  non- 
identical  state  fuel  control  as  a  SIP 
provision,  if  the  state  demonstrates  that 
the  measure  is  necessary  to  achieve  a 
NAAQS.  EPA  may  approve  an  otherwise 
preempted  state  fuel  measure  as 
necessary  if  no  other  measures  would 
bring  about  timely  attainment,  or  if 
other  measures  exist  and  are  technically 
possible  to  implement  but  are 
unreasonable  or  impracticable  EPA  may 
make  a  finding  of  necessity  even  if  the 
plan  for  the  area  does  not  contain  an 
approved  demonstration  of  timely 
attainment. 

EPA  has  reviewed  numerous  state  fuel 
controls  for  approval  into  SIPs  under 
section  2n(c)(4)(C).  In  1997.  EPA 
issued  guidance  for  EPA  regions  and 
States  on  the  use  of  fuel  options  in 
ozone  SEPs.  (See  "Guidance  on  Use  of 
Opt-in  to  RFG  and  Low  RVP 
Requirements  in  Ozone  SIPs.  "  August. 
1997,  U.S.  Environmental  Protection 
Agency.  Office  of  Mobile  Sources,  at: 
h  ttp  ;//wM'w.  epa.gov/otaq/ 
fuels. htm^n'p.)  This  guidance  was 
directed  primarily  at  state  requirements 
for  low  Reid  Vapor  Pressure  (RVT)  of 
gasoline,  since  that  was  the  principal 
type  of  fuel  control  which  states  had 
adopted  to  date.  It  sets  forth  guidelines 
for  application  of  the  statutory  test  in 
section  211(c)(4)(C).  explaining  the 
following  demonstrations  which  a  state 
should  make  in  showing  that  its  fuel 
measure  is  'necessary."  and  justifying 
its  request  for  a  waiver  of  preemption: 

(1)  Identification  of  the  quantity  of 
reductions  needed  to  reach  attainment; 

(2)  Identification  of  other  possible 
control  measures  and  the  quantity  of 
reductions  each  would  achieve; 

(3)  Explanation  for  rejecting 
alternative  control  measures  as 
unreasonable  or  impracticable;  and 

(4)  Demonstration  that  reductions  are 
needed  even  after  implementation  of 
reasonable  and  practicable  alternatives, 
and  that  the  fuel  measure  will  provide 
some  or  all  of  the  needed  reductions. 

Texas  followed  these  guidelines  in 
making  its  request  to  EPA  for  approval 
of  the  LED  measure  into  the  Houston 
SIP.  EPA  agrees  that  Texas  has 
demonstrated  the  need  for  the  LED 


measure  pursuant  to  the  statutory  test  in 
section  211(c)(4)(C).  as  explained  in 
detail  in  the  TSD.  We  address  specific 
comments  on  the  details  of  this 
necessity  showing  in  responses  to  Issues 
3.2  through  3.9  below. 

We  acknowledge,  as  AT.^  notes,  that 
Congressional  intent  in  regulating 
mobile  sources  of  air  pollution  was  to 
avoid  a  "patchwork  quilt"  of  separate 
state  controls  in  an  effort  to  prevent 
difficulties  for  manufacturers  of  vehicles 
and  fuels,  and  that  this  is  consistent 
with  the  statutor>-  preemption  of  state 
fuel  controls  in  section  211(c)(4)(A). 
Congress  specifically  provided  an 
exception  to  preemption,  however,  in 
section  211(c)(4)(C)  for  state  fuel 
controls  that  are  necessary  for 
achievement  of  a  NAAQS.  This 
exception  is  consistent  with 
Congressional  intent  for  state  flexibility 
in  choosing  control  measures  in  meeting 
federal  CAA  requirements  This 
statutory  scheme  balances  the  need  for 
national  uniformity  against  the  states 
flexibility  to  choose  the  most 
appropriate  control  nieasures  for  each 
state. 

EPA  recognizes  the  concerns 
associated  with  the  potential  disruption 
caused  by  numerous  state  (or 
"boutique")  fuels.  In  most  situations, 
EPA  believes  that  a  uniform  national 
program  is  the  best  way  to  protect 
public  health  and  minimize  disruption 
to  the  country's  efficient  fuel 
distribution  network.  As  the  number  of 
state  fuels  increases,  so  do  the  potential 
problems  associated  with  a  disruption 
of  the  fuel  distribution  network. 
Therefore.  EPA's  general  expectation  is 
that  states  will  limit  state  fuel  programs 
that  differ  from  Federal  standards  to 
situations  where  local  or  unique 
circumstances  warrant  control.  Texas 
has  demonstrated  that  the  Houston 
area's  attainment  of  the  1  hour  ozone 
NAAQS  in  2007  can  only  be  achieved 
with  a  combination  of  all  reasonable 
control  measures,  including  the  LED 
measure,  that  are  being  adopted  now  . 
together  with  an  enforceable 
commitment  to  adopt  control  measures 
in  the  future  to  fill  the  emissions 
shortfall  which  remains  after  adopting 
the  ciurent  control  measures. 

3.2:     Explanation  of  Why  Other  Control 
Measures  Are  Unreasonable  or 
Impracticable 

ATA  states  that  under  the  statutory- 
test  for  waiver  of  preemption,  Texas  has 
failed  to  analyze  whether  other  control 
measures  could  be  implemented  to 
achieve  the  ozone  NAAQS 

ATA  further  argues  that  in  analyzing 
whether  other  control  measures  are 
"unreasonable  "  or  "impracticable.  "  EPA 


must  independently  determine  whether 
the  state  has  met  a  yer\'  heavy  burden 
in  showing  that  all  other  ozone  control 
measures  are  either  incapable  of  being 
performed  or  not  reasonable  because 
their  implementation  might  result  in 
exorbitant  costs  or  be  \iewed  as  an 
irrational  choice  for  pollution 
abatement.  To  merely  find  that  a 
boutique  fuel  will  reduce  air  emissions 
or  is  less  costly  or  easier  to  implement 
than  an  alternatise  control  measure  is 
an  insufficient  basis  for  approving  a  fuel 
preemption  waiver,  and  would  render 
Section  211  meaningless. 

Response:  Section  211(c)(4)(C) 
currently  provides,  "The  Administrator 
may  find  that  a  State  control  or 
prohibition  is  necessary  to  achieve  that 
standard  if  no  other  measures  that 
would  bring  about  timely  attainment 
exist,  or  if  other  measures  exist  and  are 
technically  possible  to  implement,  but 
are  uru-easonable  or  impracticable." 
ATA  argues  that  whether  an  alternative 
control  measure  is  reasonable  or 
practicable  must  be  determined  in 
absolute  terms,  without  comparison  to 
the  fuel  measure  being  considered.  EPA 
does  not  agree  that  this  type  of 
determination  is  compelled  by  the  Act. 
To  the  contrary  .  the  current  language  of 
section  211(c)(4)(C)  represents  Congress' 
ratification  of  EPA's  long  held 
interpretation  that  States  may  justify  a 
fuel  control  as  necessary  when  the 
alternatives  by  comparison  would  be 
more  drastic,  unpopular,  costly  or 
slower  to  implement 

The  "reasonable  and  practicable" 
language  in  section  211(c)(4)(C)  that 
,\TA  points  to  derives  from  EPA's 
interpretation  of  the  pre-1990  language 
of  211(c)(4)(C).  See  53  FR  30224,  30228- 
29  (Aug.  10.  1988)  (Maricopa  County 
SIP  .Approval)  Before  the  1990  Clean 
Air  Amendments,  the  Act  allowed  SIP 
approval  of  otherwise  preempted  state 
fuel  controls  if  such  controls  were 
"necessary  "  for  timely  attainment,  but 
the  Act  was  silent  on  the  criteria  for 
determining  what  was  "necessary."  In 
amending  the  Clean  Air  Act  in  1990. 
Congress  adopted  EP.^'s  interpretation 
of  'necessary'  diret:tly  into  the 
statutory  language 

Because  Congress  effectively  ratified 
EPA's  pre-1990  interpretation  of 
"necessarv.  '  it  is  \aluable  to  review 
EPA's  approach  in  making  the  necessity 
determination  in  SIP  approvals  prior  to 
the  1990  Amendments.  In  those 
rulemakings.  EPA  repeatedly  made  clear 
that  the  determination  of  whether  there 
were  other  reasonable  or  practicable 
alternatives  involved  some  comparison 
with  the  proposed  State  fuel  control. 
See  54  FR  19173.  19174  (May  4,  1989) 
(  "EPA  need  look  at  other  measures 
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before  RVP  cdntml.  only  if  it  has  clear 
evidence  that  K\'P  control  would  have 
greater  adverse  impacts  than  those 
alternatives.  EPA  has  no  such  evidence 
here.  Therefore.  EPA  can  defer  to 
Massachusetts'  apparent  view  that  RVP 
contrul  is  the  ne.xt  !pss  costiv  (or  is  itself 
reasonable)  measure.  Thus.  EPA 
concludes  that  Massachusetts'  RVP 
regulations  are  'necessarv'  to  achieve 
the  NAAQS.");  54  FR  23650,  23651 
dune  2.  1989)  (finding  same  in 
approving  Connecticut  and  Rhode 
island  RVP  programs);  54  FR  37479. 

174H1  (Sept    n.  1989)  (stating  in 
approval  of  Maine  R\'P.  "In  addition. 
mine  of  the  available  control  strategies 
which  could  achieve  the  same 
magnitude  of  reductions  as  limiting  the 
R\'P  r)f  gasoline  can  be  as  quickly 
implemented") 

.•\TA's  argument  is  not  new.  In 
comments  on  both  the  New  York  and 
New  jerspv  RVP  vSIP  approvals, 
commenters  claimed  that.  "EPA's 
method  for  determining  what  is 
necessarv  is  too  vague  because  it  would 
allow  EPA  to  approve  state  fuel  controls 

simply  because  alternative  measures 
are  more  inconvenient,  unpopular,  or 
costly."  54  FR  25572.  25574  dune  16. 
1989):  see  also  54  FR  26030  dune  21, 
1989).  In  responding  to  these  comments, 
EPA  explained; 

This  judgment  concerning  what  is  loo 
drastic  is  a  complicated  policy  determination 
requiring  the  Administrator  to  weigh 
precisely  those  factors  which  the  commenter 
would  exclude  from  [the  Administrator's] 
consideration — whether  the  remaining 
alternatives  are  costiv  or  unpopular  *    *    * 
EPA's  and  New  [ersey's  analysis  of 
reasonably  available  controls  Is  based  on  a 
factual  record  supported  by  the  best 
analytical  tools  the  agencies  had  available  to 
them  at  the  time  EPA's  judgment  that  State 
fuel  regulation  is  a  less  drastic  course  than 
gas  rationing  and  other  unpopular  controls  so 
far  not  implemented  in  any  SIP  is  clearly  a 
matter  on  the  frontier  of  air  pollution  control 
planning,  and  therefore  cannot  (and  need 
not)  be  supported  by  the  same  technical 
record  as,  for  example,  EPA's  determination 
of  (the  emissions  reductions  needed]  to  attain 
the  standard. 

54  FR  at  25574;  see  also  54  FR  at  26033, 
In  both  the  New  fersey  and  New  York 
approvals,  EPA  reiterated  the 
comparative  nature  of  the  analysis  of 
alternatives; 

To  be  sure,  if  there  were  sufficient 
evidence  for  EP,^  to  conclude  that  the  state's 
RVP  controls  would  result  in  significantly 
more  severe  impacts  than  other  measures  that 
neither  EPA  nor  the  state  has  yet  identified 
as  "reasonable"  for  the  state  to  implement, 
then  it  might  well  be  appropriate  for  the 
.Agency  to  account  for  the  emission 
reduc:tions  that  those  other  measures  would 
a(  hieve  before  determining  the  shortfall 
against  which  to  judge  the  RVP  controls.  The 


Agency  d^es  not  believe,  however,  that  the 
State's  RVP  control  would  produce 
significartlly  more  severe  effects  than  such 
alternatives  (e.g..  than  a  trip  reduction 
ordinanca  of  the  type  that  Arizona  found 
reasonably  for  application  in  Phoenix  and 
Tucson). 

54  FR  at  26034-35;  see  also  54  FR  at 
25576. 

EPA's  current  interpretation  is 
consistent  with  the  pre-1990 
interpretation  implicitly  adopted  by 
Congress.  EPA's  Augusi  1997  Guidance 
on  Use  of  Opt-in  to  RFG  and  Low  RVP 
Requirements  ("1997  Guidance") 
explains; 

In  detei^nining  whether  other  ozone 
control  measures  are  unreasonable  or 
impracticable,  reasonableness  and 
practicability  should  be  determined  in 
comparison  to  the  [fuel]  measure  that  the 
state  is  petitioning  to  adopt.  This  is  not  an 
abstract  consideration  of  whether  the  other 
measures  pre  reasonable  or  practicable,  but 
rather  a  consideration  of  whether  it  would  be 
reasonably  or  practicable  to  require  such 
other  measures  in  light  of  the  potential 
availability  of  the  preempted  state  fuel 
control.  Some  measures  mav  be  reasonable 
and  practicable  for  certain  areas  of  the 
country,  but  given  the  advantages  of  a  (fuel) 
requirement  under  the  specific  circumstances 
of  the  particular  area,  the  other  measures  may 
be  compajatively  unreasonable  or 
impracticable.  Finding  another  measure 
unreasonable  or  impracticable  under  this 
criteria  would  not  necessarily  imply  that  the 
measure  would  be  unreasonable  or 
impracticable  for  other  areas,  or  even  the 
same  area,  under  different  circumstances. 

1997  Guidance  at  6. 

The  Guidance  also  reviews  factors 
which  may  be  used  in  comparing 
control  nneasures,  as  follows; 

While  the  basis  for  finding 
unreasonableness  or  impracticability  is  in 
part  comparative,  the  state  still  must  provide 
solid  reasons  why  the  other  measures  are 
unreasonable  or  impracticable  and  must 
demonstrate  these  reasons  with  adequate 
factual  support.  Reasons  why  a  measure 
might  be  unreasonable  or  impracticable  for  a 
particular  area  include,  but  are  not  limited  to, 
the  foUowring;  length  of  time  to  implement 
the  measure:  length  of  time  to  achieve  ozone 
reduction  benefits:  degree  of  disruption 
entailed  by  implementation;  other 
implementation  concerns,  such  as  supply 
issues;  costs  to  industry,  consumers  and.'or 
the  state;  cost-effectiveness;  or  reliance  on 
commercially  unavailable  technology.  A 
strong  justification  for  finding  a  measure 
unreasonable  or  impracticable  may  depend 
upon  the  combination  of  several  of  these 
reasons.  Regions  should  consider  as  many  of 
these  factors  as  may  apply  in  evaluating  each 
measure  that  a  state  reje<;ts  as  unreasonable 
or  impracticable.  Also,  small  differences  in 
overall  costs  or  cost-effectiveness  are 
generally  not  sufficient  to  make  a  measure 
unreasonable,  and  states  should  not  attempt 
to  justify  fuel  requirements  on  that  basis 
alone.  Cost  is  one  component  of  an  overall 


assessment  of  comparative  reasonableness 
and  practicability. 

For  example,  two  programs  may  achieve 
comparable  emission  reductions,  but 
implementation  of  the  measure  other  than 
the  state  fuel  measure  may  involve 
substantially  more  disruption  by  requiring 
development  and  imposition  of  a  new  state 
regulatory  program,  together  with  significant 
capital  investment  in  necessary  technologv. 
In  addition,  these  hurdles  to  implementation 
may  mean  that  there  would  be  a  substantial 
comparative  delay  in  emissions  reductions. 
Under  such  circumstances,  the  other  measure 
may  well  be  unreasonable  in  comparison  to 
a  fuel  requirement. 

1997  Guidance  at  6. 

EP.A  believes  this  interpretation 
reasonably  preserves  a  State's  abilitv  to 
address  its  air  quality  problems  in  an 
efficient  and  timely  manner.  It  also 
reflects  the  reality  that  the 
reasonableness  and  practicability  of 
control  measures  is  dependent  on  the 
circumstances  faced  in  a  particular  area 
and  the  suite  of  options  available  to 
address  the  particular  problems.  EPA 
also  believes,  contrary  to  ATA's  claim, 
that  Texas  has  analyzed  whether  other 
control  measures  could  be 
implemented.  EPA  reviewed  that 
analysis  in  the  TSD.  and  responds  to 
specific  comments  on  that  analysis  in 
responses  to  Issues  3.4.  3.5,  and  3.6 
below. 

3.3:     Explanation  of  Why  Other  Control 
Measures  Are  Unreasonable  or 
Impracticable-Premature  To  Assess  This 
Now  When  Texas  Must  Still  Identify 
Future  Control  Measures  To  Fill  the 
Emissions  Shortfall,  and  the  LED  Rule 
Will  Not  Be  Implemented  Until  2005 

ATA  and  TMTA  commented  that 
because  the  Texas  SIP  contains  only 
enough  control  measures  to  achieve  the 
NAAQS  in  part,  and  leaves  a  NOy 
emissions  shortfall  for  which  Texas 
makes  an  "enforceable  commitment"  to 
fill  in  the  future,  it  is  premature  to 
determine  whether  the  State  has  met  the 
statuton.'  test  of  necessity  when  it  is 
impossible  to  analyze  other  possible 
control  measures.  EPA  must  review  the 
additional  control  measures  Texas  will 
adopt  in  the  future  before  making  a 
Section  211(c)(4)(C)  determination  on 
the  LED  measure,  which  will  not  take 
effect  until  2005. 

ATA  further  states  that  by  delaying 
implementation  of  the  LED  rule  until 
2005,  Texas  has  made  it  premature  for 
EPA  to  grant  a  fuel  waiver  since  Texas 
must  determine  by  2004  what  other 
measures  will  be  used  to  meet 
attainment.  One  stated  purpose  of  the 
delay  to  2005  is  to  allow  for  alternative 
emission  reduction  plans,  but  despite 
this  purpose.  Texas  is  asking  EPA  to 
grant  a  preemption  waiver  for  a  fuel  that 
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will  not  be  used  for  four  years.  It  is 
impossible  to  predict  what  mix  of 
control  measures  will  be  needed  in  2005 
to  reach  attainment  in  2005  and  beyond. 
EPA  should  conduct  a  public  workshop 
and  publish  a  formal  request  for 
information  to  identify  all  potential 
NO\  control  measures,  obviating  the 
need  for  boutique  fuel  formulations. 

Response:  EPA  disagrees  with 
commenters'  claims  that  necessity 
cannot  be  determined  until  all  of  the 
control  measures  necessar.  for 
demonstrating  attainment  have  been 
identified.  The  interpretation  offered  by 
ATA  and  TMTA  would  be  in  direct 
conflict  with  the  language  of 
211(c)(4)(C)  and  has  been  repeatedly 
rejected  by  EPA. 

ATA  and  TMTA  argue  that  because 
the  SIP  identifies  a  shortfall  in  the 
needed  emissions  reductions  and 
commits  the  State  to  implement  control 
measures  in  the  future,  it  is  premature 
to  find  the  fuel  measure  necessary 
because  other  measures  will  need  to  be 
adopted  and  may  be  more  reasonable. 
Under  this  interpretation,  no  state  fuel 
controls  could  be  approved  info  a  SIP 
unless  the  SIP  provided  a  final 
demonstration  of  attainment.  For  all 
other  SIP  revisions,  where  a  shortfall  of 
emissions  reductions  is  identified,  a  fuel 
control  could  not  be  found  to  be 
necessary  because  other  alternative 
controls  would  eventually  need  to  be 
adopted  and  those  other  measures  may 
be  more  reasonable  than  the  fuel 
measure  or  provide  sufficient  benefits  to 
offset  the  need  for  the  fuel  control. 

This  result  is  expressly  rejected  by 
section  211(c)(4)(C).  which  provides 
"The  Administrator  may  make  a  finding 
of  necessity  under  this  subparagraph 
even  if  the  plan  for  the  area  does  not 
contain  an  approved  demonstration  of 
timely  attainment."  In  other  words. 
Congress  expressly  allows  approvals  of 
fuel  controls  into  a  SIP  before  a  final 
demonstration  of  attainment  is  made. 

The  language  in  211(c)(4)(r),  added  as 
part  of  the  1990  Amendments,  again 
represents  a  ratification  of  EPA's  pre- 
1990  interpretation  that  necessity  under 
211(c)(4)(C)  can  be  demonstrated  even 
though  the  SIP  approval  acknowledges 
an  emissions  reduction  shortfall  and 
implicitly  anticipates  the  need  for 
additional  future  f:ontrols.  See.  e.g..  54 
FR  at  37481  (proposing  approval  of  a 
Maine  State  fuel  control):  54  FR  at 
19174  (approving  a  Massachusetts  State 
fuel  control):  and  54  FR  at  23652 
(approving  State  fuel  controls  for 
Connecticut  and  Rhode  Island).  In  the 
1989  approvals  of  the  New  York  and 
New  Jersey  low  R\T  control  programs. 
EPA  explained  that  it  does  not  interpret 
section  211(c)(4)(C)  to  require  a 


complete  demonstration  of  attainment 
in  order  to  approve  a  fuel  control 
measure; 

Forcing  a  state  to  demonstrate  attainment 
before  allowing  it  to  adopt  stricter  fuel 
controls  would  yield  perverse  results.  Areas 
with  the  worst  ozone  nonattainment 
problems,  which  have  the  most  difficulty 
assembling  a  demonstration  of  attainment, 
would  be  disabled  for  perhaps  several  years 
from  adopting  clearly  necessary  controls. 
*   *  *  Several  commenters  noted  that  New 
lersey  so  far  has  not  been  able  to  identify  an\ 
combination  of  control  measures  which 
would  bring  the  State  into  attainment.  It  is 
precisely  in  areas  like  New  Jersey,  with  an 
especially  difficult  nonattainment  problem, 
where  the  expeditious  implementation  of 
new  controls,  and  hence  the  finding  of 
necessity  under  section  211(c)(4)(C),  is  most 
appropriate. 

54  FR  at  25573-74;  see  also  54  FR  at 
26032  (finding  same  for  New  York). 

ATA  also  suggests  that  because 
additional  controls  must  be  identified  in 
2004.  before  the  l^D  implementation 
date  in  2005.  EP.^  cannot  determine  that 
reasonable  and  practicable  alternatives 
will  not  be  available.  TMTA  argues 
further,  that  the  finding  of  necessity  is 
inconsistent  with  EPA's  presumption 
that  such  reasonable  or  practicable 
controls  will  be  available  by  2004. 

At  the  outset.  TMTA's  assertion  that 
EPA  has  presumed  reasonable  and 
practicable  measures  will  be  available  in 
the  future  is  unfounded.  Texas 
developed  a  list  of  measures  that  it  is 
able  to  implement  but  could  still  not 
provide  enough  NO\  reductions  to  meet 
the  attainment  goal.  As  a  result,  the 
State  must  look  to  the  future  for 
emerging  technologies  and  other  newly 
available  measures  to  fill  its  enforceable 
commitments.  EPA's  approval  of  the  SIP 
with  enforceable  commitments, 
however,  is  not  dependent  on  any 
assumption  as  to  the  reasonableness  or 
practicability  of  these  future  controls.  In 
all  likelihood,  the  State  will  need  to 
explore  more  and  more  drastic  control 
measures  to  fulfill  the  enforceable 
commitments  made  in  this  SIP 

EPA  and  the  State  have  canvassed  an 
extensive  array  of  control  measures  and 
adopted  or  counted  the  emissions 
reductions  of  a  number  of  measures  that 
have  not  been  implemented  as  part  of 
an\  other  SIP  These  options  reflect  the 
combined  efforts  of  multiple  agencies 
and  stakeholders  and  represent  the  set 
of  controls  that  these  groups  believed 
were  worthy  for  State  consideration. 
This  list  will  certainly  change  over  time, 
as  will  the  assessment  of  the 
reasonableness  and  practicability  of 
these  controls.  It  is  not  reasonable, 
however,  to  prevent  the  State  from 
moving  forward  with  fuel  controls  based 


on  the  inherently  changing  nature  of  the 
list  of  alternatives.  Based  on  the 
information  before  the  State  and  EPA  at 
this  time,  it  is  reasonable  to  conclude 
that  the  LED  program  is  necessar>'  under 
211(c)(4)(C)  because  the  alternatives 
known  to  the  agencies  are  not 
considered  reasonable  and  practicable  at 
this  time.  Whether  new  controls  are 
identified  in  the  future  or  currently 
identified  controls  become  more 
reasonable  at  a  later  date,  does  not  affect 
the  rational  basis  supporting  EPA's 
action  today. 

ATA's  claim  that  necessity  cannot  be 
demonstrated  until  later  because  the 
State  has  provided  lead  time  for 
implementing  the  LED  control  that 
extends  beyond  the  2004  date  for 
identifying  additional  controls,  further 
ignores  the  reality  of  the  situation  being 
faced  by  the  State.  The  State  concluded 
that  significant  lead  time  will  be 
required  for  refineries  to  implement  the 
LED  program.  Notwithstanding  the 
extended  time  needed  for 
implementation,  the  State  and  EPA  have 
still  concluded  that  the  control  is 
necessary  because  no  other  reasonable 
or  practicable  alternatives  are  available 
that  would  achieve  timely  attainment.  If 
the  State  were  forced  to  wait  until  2004 
to  finallv  adopt  the^LED  program  into 
the  SIP. "it  could  be  2009  before  the 
program  could  be  reasonably 
implemented.  Alternatively,  if  the  State 
maintained  the  LED  program  as  an 
adopted  program  but  waited  for  SIP 
approval  around  2004,  refiners  would 
be  put  in  the  difficult  position  of  tr\'ing 
to  decide  whether  to  make  the  ne?cessary 
investments  to  comply  with  the  State 
rule  should  it  be  approved.  Neither 
outcome  is  a  reasonable  approach  to 
implementing  the  Clean  Air  Act  and 
neither  is  consistent  with  section 
1 10(a)(2)  of  the  Act  which  requires 
attainment  "as  expeditiously  as 
practicable." 

3.4     Explanation  of  Why  Other  Control 
Measures  .\re  Unreasonable  or 
Impracticable — Measures  for  Which 
There  Is  No  Explanation  of  Justification 

ATA  shows  there  are  21  control 
measures  listed  in  Appendix  L  of  the 
HGA  SIP  for  which  Texas  claims  it  had 
insufficient  information  to  evaluate  for 
possible  adoption  This  list  of  measures 
contains  no  explanatiim  why  they  meet 
the  statuton.'  standard  of  being 
"unreasonable  or  impracticable"  to 
adopt. 

TMTA  also  argues  that  Texas  failed  to 
explain  why  other  more  cost-effective 
measures  are  unreasonable  or 
impracticable.  Some  of  the  measures  in 
Appendix  L.  the  "initial  list  of 
brainstorming  ideas.  "  were  transformed 
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into  propiist'd  rules  while  others  were 
not.  For  those  measures  not 
incorporated  into  the  SIP,  Texas  has  not 
justified  vvhv  these  measures  were 
deemed  "unreasimahle  or 
impracticable     .A  more  thorough  review 
IS  necessarx' 

Hesponsf:  Appendix  L  consists  of  the 
list  of  more  than  200  brainstorming 
ideas  that  was  generated  bv  TNRCC 
(State  of  Texas).  EPA  Region  6. 
California  contacts,  and  stakeholders. 
The  process  of  brainstorming  involves 
listing  all  ideas  suggested  without 
making  any  ludgment  on  them,  and 
without  necessarily  knowing  what  each 
idea  entails.  The  list  was  later 
categorized  by  the  State  to  reflect  its 


evaluation  of  the  merits  of  each  option 
as  known  at  that  time.  When  the  list  was 
developed  during  the  SIP  development 
process,  not  much  was  known  about 
some  of  the  options.  Many  that  fell  into 
that  category  turned  up  on  ATA's  list  of 
measures  for  which  it  claims  a  more 
thorough  review  is  necessary.  At  the 
time  the  SIP  was  adopted,  the  State 
continued  to  lack  sufficient  information 
for  most  of  these  measures  to  make  an 
informed  decision  about  credit  values 
that  couldbe  assigned  to  them  as  well 
as  effective  implementation  strategies. 
Other  criteria  that  were  used  to 
determine  if  options  were  reasonable  or 
practicable  are  whether  legislative 


authority  would  be  necessary  and  the 
difficulty  (hence  the  effectiveness)  of 
enforcement  to  bring  about  real 
reductions.  Most  of  these  measures  have 
not  been  adopted  into  ozone  SIPs 
anywhere  in  the  country.  A  few  of  these 
measures  may  be  re-considered  for 
future  attainment  plans  to  fill  the 
emissions  shortfall,  or  have  been 
incorporated  into  HC.-\'s  programs  for 
\'oluntary  Mobile  Emissions  Programs 
(VMEP)  and/or  Transportation  Control 
Measures  (TCM)  for  very  limited,  if  any, 
credit  in  current  or  future  attainment 
plans,  but  are  so  small  that  thev  could 
not  begin  to  fill  the  .56  tpd  NOx 
emissions  shortfall. 


Control  option 


What  we  know/wtiat  we  don't  know 


Require   purchase   of  emission   reduction   credits  to  offset 

upset  emissions  of  N0\ 
Expanded  1  M  Light-duty  diesel  &  Expanded  l/M  Heavy-duty 

Oiese- 


Remove  speed  bumps  &  Traffic  calming  (reduce  fast  starts/ 

stops  I 


i 


Restrict  private  traffic  control  officials  on  Regional  Comput 
ized  Traffic  Signal  System  streets  (RCTSS) 


Consider   merging   all   regional   mass   transit   into   8-county 
mass  transit  authonr^  to  better  coordinate  programs 


NeA  technology  i  Guided  bus) 


TRANSTAR  expansion  f.  TRANSTAR  Incident  detection 
system  (covers  20  miles  of  freeway  corridor) 

Air  conditioner  use  assumptions  in  emissions  model  plus  re- 
duction options 

Adjustments  to  Modeling  assumptions  Emissions  model  de- 
terioration rate 

Adiustments  to  Modeling  assumptions  Speed  controls  by 
type  of  vehicle 

2005  Registration  tee  for  diesel  engines.  To  be  waived  fpf 
CNG  engines 


Combustion  control  (Off-road  mobile  sources) 


Fertilizer  substitutions 


Airplane  ground  operations— taxiing,  scfiedulmg 


Contract  incentives  (construction  industry) 


The  State  is  uncertain  about  what  this  idea  entails  There  is  already  a  provision 
In  the  current  Mass  Cap  and  Trade  rules  covenng  exceptional  circumstances 

EPA  has  not  cerlified  a  technology  for  diesel  inspection  and  maintenance  that 
addresses  NOx  reductions  this  is  still  an  emerging  technology  The  State  has 
listed  Diesel  I  M  as  a  possible  future  control  strategy  on  p  7-40  and  43  of  the 
HGA  SIP  attainment  demonstration 

These  Transportation  Control  Measures  appear  to  do  the  same  thing  by  elimi- 
nating starts  and  stops  Preliminary  studies  have  shown  ttie  benefit  to  this 
TCM  to  be  in  pounds  per  day  rather  than  tons  per  day 

This  measure  would  prohibit  businesses  from  placing  cops-for-hire  at  exits  to  em- 
ployee parking  lots  at  dose  ot  business  This  type  of  traffic  control  activity  con- 
flicts with  automated  signalization  on  the  RCTSS  streets  The  benefit  is  dubi- 
ous based  on  the  amount  of  idling  that  would  result  m  the  employee  parking  lot 
while  motonsts  waited  to  dart  into  moving  traffic  No  known  studies  on  this 

Implementing  this  measure  would  require  a  legislative  change  as  well  as  local 
voter  approval  The  benefit,  if  any,  for  this  measure  is  unknown  and  would  de- 
pend on  the  success  of  such  a  merger  in  increasing  use  of  mass  transit  and 
decreasing  VMT  This  could  fake  many  years  to  establish 

No  one  knows  enough  about  this  new  technology  to  know  if  implementing  this 
technology  would  produce  a  benefit  or  oe  cost-effective 

TRANSTAR  expansion  appears  in  the  VMEP  but  is  assigned  zero  credit  for  im- 
plementation 

These  are  not  control  measures  therefore  cannot  be  considered  as  a  reasonable 
or  practicable  measure  When  MOBILES  is  released  for  use  these  factors  will 
be  included  in  future  modeling  They  are  not  included  m  MOBILES  modeling 
which  IS  required  for  use  in  this  attainment  demonstration 

The  State  is  uncertain  which  type  of  vehicles  would  be  speed  controlled  and  in 
what  manner 

Texas  Senate  Bill  5,  signed  by  the  Governor  on  June  14  2001  imposes  a  sur- 
charge on  the  registration  of  a  truck-tractor  or  commercial  motor  vehicle  in  an 
amount  equal  to  10  percent  of  the  total  fees  due  for  the  registration  o1  the 
truck-tractor  or  commercial  motor  vehicle  This  was  effective  September  1. 
2001  There  would  be  little  if  any  NO,  benefit  to  convert  to  CNG  because 
CNG  IS  directed  more  toward  non-methane  hydrocarbon  C02  mass  of  partic- 
ulate matter,  and  air  toxic  emissions 

Senate  Bill  5  (TERP)  also  addresses  this  control  option  See  response  to  issue 
3.5  for  descnption  of  TERP  and  issue  3  6  for  explanation  of  how  TERP  emis- 
sion reduction  credits  in  excess  of  credits  from  repealed  rules  can  help  fill  the 
emissions  shortfall 

Fertilizer  is  a  part  of  the  NO\  emissions  inventory  under  biogenics  ii8  tpd)  Re- 
ducing the  biogenic  portion  of  the  inventory  has  not  been  studied  enough  to 
provide  any  certainty  on  effective  control  measures 

Alftiough  planning  of  airline  operations  during  rush  hours  to  reduce  idling  on  run- 
ways to  reduce  emissions  may  have  ment  the  State  does  not  have  the  author- 
ity to  impose  regulations  on  airlines  to  require  this  planning  The  Federal  Avia- 
tion Administration  has  lunsdiction  over  airline  operations  once  the  aircraft 
leaves  the  gate  The  State  executed  agreed  Orders  with  the  major  airlines  and 
the  City  of  Houston  to  achieve  emission  reductions  from  Ground  Support 
Equipment  (GSE)  at  airports  m  the  HGA  area  which  does  not  apply  to  planes 

This  measure  is  being  implemented  in  the  HGA  VMEP  as  one  part  ot  the  Local 
Government  Emission  Reduction  Program  Credits  generated  from  the  Texas 
Emission  Reduction  Plan  (TERP)  can  be  used  in  this  measure  once  they  be- 
come available. 


Federal  Register/ Vol.  66.  No.  220 /Wednesday.  November  14.  2001    Rules  and  Reguiatmns       57209 


Control  option 


What  we  know  what  we  don't  know 


Regulate  speed  and  course  in  Texas  water  of  Gulf  ot  Mexico 


Emission  controls  loffshore  sources)  &  Restriction  on  use  of 
off-shore  equipment  at  certain  times  of  day  week  season 


The  Houston-Galveston  Area  Council  investigated  this  control  measure  as  part  of 

the  VMEP  It  was  not  considered  feasible  fc  the  hqa  area  Two  reasons  were 
cited  Ships  aireadv  operate  at  '■eoucea  speed  Our  ng  tneir  time  m  the  Houston 
Ship  Channel  so  on^y  sma'  speeo  reductions  are  possible  Second  even  small 
reductions  in  speed  raise  safety  concerns  by  the  Hartxjr  Pilots  because  of  po- 
tential loss  of  steerage 
EPA  along  with  the  Li  S  Department  of  Intenor — Minerals  Management  Service 
conducted  a  modetmg  evaluation  of  t^ie  impacts  from  emissions  o'  offshore 
sources  on  ozone  nonatfa'nment  areas  in  Texas  and  Louisiana  A  field  study 
was  conducted  n  i993  and  the  finai  report  was  completed  m  1995  Based  on 
the  modeling  completed  the  overall  impact  from  these  offshore  sources  was 
deemed  tc  be  smaii  Texas  has  limited  ability  to  regulate  offshore  sources 
tDemg  confined  to  those  sources  wiihi"  State  waters  (withm  10  miles  of  the 
coast)  Section  209iei  prohibits  State  controls  of  non-road  engines  unless  the 
measure  is  identical  to  one  approved  by  EPA  for  California  See  Engme  Manu- 
facturers Ass n  V  EPA,  88  F  3d  1075  (DC  Cir  1996) 


3.5:     Explanation  of  Why  Other  Control 
Measures  Are  Unreasonable  or 
Impracticable-Measures  for  Which 
There  is  Inadequate  Explanation  of 
lustification 

ATA  comments  that  there  are  eight 
categories  of  control  measures  rejected 
by  Texas  which  cannot  be  summarily 
dismissed  as  unreastjnable  or 
impracticable,  EPA  failed  to  conduct  an 
independent  analysis  of  these  rejected 
measures,  and  failed  to  analyze  whether 
each  rejected  measure  is.  by  itself, 
unreasonable  or  impracticable  but  only 
compared  each  measure  to  the  LED  rule 
Finally,  the  list  of  200  mea.'=ures  which 
Texas  relied  on  in  its  planning  process 
is  dated  2/99,  more  than  two  years  ago. 
and  is  outdated,  especially  considering 
the  2005  implementation  date  of  the 
LED  rule  The  eight  categories  are: 

[A]  Expanding  control  measures 
beyond  the  HGA  non-attamment  area 
(focus  is  on  Major  Point  Source  NO\ 
reduction  controls,  i.p  .  power  plants) 

(B)  Expanding  vehicle  I,  M 
requirements. 

(C^l  Expanding  speed  limit  reductions. 

(D)  Expanding  yehicle  idling 
restrictions. 

(E)  Three  variations  of  driving 
restrictions 

(F)  Four  control  measures  identified 
in  App  L  as  "economically  infeasible. 
including  LED  fuel.  The  others  are  an 
emission-based  registration  fee;  a  clean- 
fueled  shuttle,  and  a  gas  tax  increase. 

(G)  Accelerated  purchase  of  low  NO\ 
engines  (Tier  2  and  Tier  3  diesel 
equipment)  and  early  lpre-2004) 
introduction  of  lower  emission  HD 
trucks  and  buses  through  market-based 
incentives. 

(H)  Construction  shift. 

Response:  ATA  claims  the  list  of  200 
measures  used  in  the  Texas  planning 
process  is  outdated,  especially 
considering  the  2005  implementation 
date  of  the  LED  rule.  Although  the  list 
is  outdated  in  some  respects  with  more 


than  two  years  of  hindsight,  we  disagree 
with  the  implication  that  it  was  not 
reasonable  for  Texas  to  proceed  from 
that  list  to  choose  measures  such  as  the 
LED  rule  which  will  be  implemented 
several  years  in  the  future.  As  noted 
above  in  our  response  to  issue  3.4,  the 
Texas  planning  process  for  this  2001 
attainment  demonstration  deadline 
involved  numerous  stakeholders  and  a 
time-consuming  review  of  measures 
which  originated  with  brainstorming 
and  progressed  to  an  evaluation  of  the 
then-known  advantages  and 
disad\  antages  of  the  202  measures  listed 
in  Appendix  L  The  planning  process 
led  to  choices  for  the  States  rulemaking 
effort,  another  time-consuming  process 
which  is  required  in  order  to  provide 
public  notice  and  conmient  on  the 
State's  proposed  controls  and  to  meet 
the  CA,^  standards  for  SIP  measures. 
Following  adoption  is  the  time  required 
to  implement  the  measures,  which  in 
some  cases  may  take  several  years. 

The  process  beginning  in  1999  or 
earlier  is  necessary  to  meet  the  2001 
deadline  and  the  eventual  2007 
attainment  date  The  CAA  specifically 
requires  interim  deadlines  or  milestones 
for  states  w  ith  attainment  dates  many 
years  in  the  future  in  order  to  prevent 
a  state  from  waiting  until  the  last 
minute  to  find  ways  to  achieve 
attainment    in  recognition  of  the  time 
required  to  identifA,  e\dludtp,  propose, 
adopt,  and  implement  controls  Some  of 
the  rejected  measures  in  .Appendix  L 
will  be  re-considered  by  the  State  to  fill 
the  emissions  shortfall  from  this 
attainment  demonstration,  but  Texas 
made  reasonable  decisions  in  choosing 
from  measures  identified  in  1999  from 
which  it  has  proceeded  to  adopt  the 
measures  we  are  approving  tocia\ 

The  first  four  measures  listed  above 
are  measures  which  ATA  claims  could 
be  adopted  in  the  areas  beyond  the  HG.^ 
non-attainment  area  and  have  not  been 
analyzed  sufficiently  to  reiect  them  as 


reasonable  alternatives  to  the  LED  rule 
We  disagree.  In  addition  to  considering 
and  adopting  control  measures  within 
the  three  ozone  non-attainment  areas  in 
Texas  (HGA,  DFW.  and  BPA)  to  meet 
their  respective  attainment  obligations, 
Texas  considered  adopting  many  of  the 
same  measures  for  the  95  attainment 
counties  of  eastern  and  central  Texas. 
As  discussed  in  the  response  to  issue 
3.7,  both  ozone  and  its  precursor  N0\ 
and  VOC  emissions  can  be  transported 
from  the  attainment  areas  into  the  non- 
attainment  areas.  The  transport 
influence  of  ozone  and  NO\  emissions 
into  the  HGA  non-attainment  area  is 
strongest  within  the  attainment  areas 
that  are  up  to  50  and  200  kilometers  of 
the  HGA  area,  respectively 

Texas  adopted  a  regional  SIP  strategy 
for  the  95  counties  after  considering  the 
expected  benefit  for  the  non-attairunent 
areas  as  well  as  the  costs  to  be  imposed 
on  the  residents  of  the  95  attainment 
counties.  Some  of  the  95  counties  are 
more  populated  than  others  but  the 
population  densit\  ijf  the  95  counties  is 
much  less  than  in  the  HGA  non- 
attainment  area,  as  noted  below  The 
strategy  included  two  measures  for  \'OC 
reductions  (Stage  I  vapor  recovery 
control  and  low  RVT  gasoline  control). 
appro\ed  into  the  Texas  SIPs  on 
December  20.  2000,  (at  65  FR  79745). 
and  April  26.  2001  (66  FR  20927). 
respectively,  and  one  measure  for 
stationary  source  NOx  controls, 
approv  ed  into  the  Texas  SIPs  on  March 
16.  2001  (at  66  FR  15195).  Additionally. 
Texas  adopted  speed  limit  reductions 
and  vehicle  I/M  requirements  as  part  of 
the  DFAV  SIP  in  five  of  the  95  attainment 
counties,  those  nearest  DFW.  where 
population  size  and  VMT  is  lauge 
enough  to  show  a  significant  benefit. 
More  detail  on  the  NO\  control 
measures  is  provided  below  for  the  first 
three  measures  listed,  but  we  believe 
Texas  has  made  reasonable  choices  in 
assessing  the  possible  control  measures 
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to  be  adopted  in  the  95  counties  after 
considering  their  likely  benefit  for  the 
non-attainment  areas  and  the  size  of  the 
population  that  would  bear  the  cost  of 
the  control. 

We  also  note  that  for  the  following 
alternative  measures,  even  if  the 
measures  were  considered  reasonable 
and  practicable,  they  would  have  to 
provide  enough  emission  reductions  to 
fill  the  56  tpd  NOy  emissions  shortfall 
completely  in  order  to  displace  the  need 
for  the  LED  rule.  Manv  of  these 
measures  would  vield  small  reductions, 
as  noted  in  discussion  of  such  measures. 

Expanding  Control  Measures  Bevond 
the  HGA  S'on-Attainment  Area — (Focus 
Is  on  Stationan,-  Source  A'0\  Controls! 

Texas  rules  for  stationary  sources  in 
attainment  areas  are  already  more 
stringent  than  Federal  rules  for 
attainment  areas.  For  stationary'  source 
N0\  controls  in  the  attainment  area,  the 
.State  rules  require  all  grandfathered 
sources  to  reduce  their  emissions  bv  30 
percent,  all  grandfathered  utilities  to 
reduce  emissions  by  50  percent,  and 
cement  kilns  to  reduce  by  30  percent. 
.New  sources  in  the  attainment  areas 
must  meet  Federal  Prevention  of 
Significant  Deterioration  requirements 
which  may  require  controls  be  put  in 
place  depending  on  emission  levels. 

The  30  percent  control  for  cement 
kilns  is  consistent  with  EPAs 
Alternative  Control  Techniques  (ACT) 
for  Cement  Plants.  .See  EPA-453/R-94- 
004.  There  are  no  requirements  for 
cement  kilns  in  HGA,  DF\V.  and  BPA 
because  there  are  no  cement  kilns  there. 
Technology  to  reduce  NOx  emissions 
beyond  30  percent  for  cement  kilns  is 
not  cost-effective,  although  some 
cement  kilns  in  the  attainment  area  near 
DFW  were  able  to  reduce  emissions  by 
as  much  as  50  percent.  All  kilns  cannot 
be  controlled  in  the  same  way  or  to  the 
same  degree  due  to  technology 
differences  in  the  kiln  type,  design,  and 
operation.  The  50  percent  reduction 
requirement  for  utilities  was  determined 
by  examining  the  most  cost-effective 
controls.  Because  most  of  these  facilities 
are  grandfathered  they  had  few  controls. 


if  any,  to  start  with.  Combustion  control 
was  determined  to  be  the  most  cost- 
effective  control  for  these  facilities.  The 
annualized  cost  to  install  and  operate 
combustion  controls  on  utilities  is 
estimated  at  S4,000  per  ton  of  emissions 
reduced.  Thirteen  of  the  utilities 
affected  by  this  rule  are  municipal  or 
electric  cooperatives.  The  coal-fired 
utility  in  San  Miguel  will  spend  more 
(S5,288/ton)  for  4.768  tons  of 
reductions,  while  the  municipality- 
owned  stationary  gas  turbines  will  be 
less  than  S4.000/ton.  Small  business 
emission  reduction  controls  are  also 
expected  to  average  about  $4,000/ton. 
Small  increments  of  additional  NOx 
reductions  for  utilities  were  expected  to 
run  $10,000/ton.  For  this  reason,  the 
cost/benefit  ratio  goes  up  dramatically 
past  50  percent  for  utilities. 

In  the  nonattairunent  areas  of  HGA, 
DFW.  and  BPA,  Selective  Catalytic 
Reduction  was  determined  to  be  the 
most  cost-effective  means  of  control 
because  combustion  controls  had 
already  been  applied  to  sources  in  those 
areas  and  further  NOy  reductions  were 
still  needed  in  these  more  populated 
areas.  In  response  to  a  comment  from 
TXU  (Texas  Utilities)  on  the  State's  NOx 
point  source  rulemaking,  the  State 
responded  that  regarding  cost  for 
increasing  reductions  from  70  percent  to 
88  percent,  it  was  determined  that  an 
average  cost  to  do  so  could  be  as  high 
as  $7,500/ton  depending  on  the  type  of 
unit  being  retrofitted.  For  grandfathered 
utilities  this  cost  would  be  on  top  of  the 
initial  costs  for  combustion  controls 
plus  other  measures,  which  we  have  not 
discussed,  to  increase  reductions  from 
50  to  70  percent.  Therefore,  not  even 
accounting  for  all  costs,  the  estimated 
cost  per  ton  for  these  small  sources  is 
well  over  $10,000/ton.  For  this  reason, 
the  cost/benefit  ratio  goes  up 
dramatically  past  50  percent  for 
utilities.  We  agree  this  is  unreasonable 
in  attainment  areas  where  a  smaller 
population  would  bear  the  larger  cost 


Expanding  Speed  Limit  Reductions 
Beyond  the  HGA  Non-Attainment  Area 

Speed  limit  reductions  have  been 
implemented  in  five  attainment 
tounties  that  adjoin  the  DFW 
nonattainment  area.  These  counties 
have  a  significant  amount  of  vehicle 
miles  traveled  (VMT)  and  ample  fleet 
size  to  justifv'  expanding  this  measure 
beyond  the  4-county  area,  and  the 
resulting  emission  reduction  is  reflected 
in  the  DFW  SIP  for  its  attainment  of  the 
1  hour  ozone  NAAQS. 

Population  density  in  the  remaining 
attainment  counties  is  about  83  persons 
per  square  mile."  In  the  HGA 
nonattainment  area  (including  3  mostly 
rural  counties  whose  total  population  is 
116,000,)  the  population  density  is  502 
persons  per  square  mile.  This  measure 
would  have  a  very  small  benefit  due  to 
the  low  VMT  in  the  counties  nearest  to 
HGA.  Considering  the  high  degree  of 
cost  and  disruption  involved  in 
implementing  and  enforcing  speed  limit 
reductions  in  areas  with  such  low 
population  density  and  VMT,  the 
measure  would  be  unreasonable  and 
impracticable. 

For  example.  Montgomery  County  is 
part  of  the  HGA  nonattainment  area,  not 
considered  rural,  but  much  less 
urbanized  than  Harris  County,  which  is 
the  core  county  in  the  HGA. 
Montgomery  County  has  a  daily  VMT  of 
slightly  over  5.8  million  miles. 
Lowering  speed  limits  in  Montgomery 
County  contributes  only  1.44  tpd  or  0.14 
percent  of  needed  NOx  emissions 
reductions.  Of  eight  attainment  counties 
adjoining  the  nonattainment  counties, 
the  average  population  is  under  38,000 
per  county,  and  the  average  daily  VMT 
is  about  1.1  million  miles  (or  less  than 
1/5  that  of  Montgomery  County).  This 
data  regarding  relatively  low 
population,  as  well  as  Texas  Department 
of  Transportation  (TXDOT)  data,'" 
support  our  statement  that  there  is  not 
a  significant  amount  of  vehicles  miles 
traveled  or  ample  fleet  size  to  justify 
expanding  this  measure.  The  TXDOT 
Districts  are  made  up  of  a  niunber  of 
counties  each. 


TxDOT  district 


Houston  District — Brazona,  Fort  Bend.  Galveston  Hams  Montgomery,  Waller 

Lufkln  District— north  of  Houston— Angelina,  Houston,  Nacogdoches,  PolK,  Sabine,  San  Augustine 
San  Jacinto.  Shelby,  Tnnity 


Vehicles 
registered 


VMT/day     ,     Sq.  miles 


3,675,485 
264,061 


67,549.266 
8,087,867 


6,732 
7,538 


''Data  from  ttie  Texas  Almanac.  2000-2tX)l 
edition,  1999  Dallas  Morning  News.  Dalla-s.  TX  pp 
131-284 


'"  Data  from  the  Texas  Department  of 
Transportation  website,  at  http;// 
www, dot. state. tx.us.txdot.htm. 
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TxDOT  distncl 


Vehicles 
registered 


VMT/day 


+Pan  o1  HGA  nonattainment  

'Nonatlainment  counties  in  the  Beaumont-Port  Arthur  nonattainment  area     

Bryan  District — west  of  Houston — Brazos,  Burleson,  Freestone    Gnmes.  Leon,  Madison,  Milam, 

Rot)ertson.  Walker,  Washington     

Yoakum  District — south  of  Houston — Austin,  Calhoun.  Colorado,  DeWitt,  Fayette,  Gonzales,  Jact^- 

son.  Lavaca  Matagorda.  Victona,  Wharton    

East  of  Houston — There  are  no  counties,  )ust  the  Gulf  of  Mexico 


484,998        14,286,703 


294,645  I     11,114.870 

310.694        10,719,104 


Sq  miles 


Beaumont  District — northeast  of  Houston — Chamt)ers+.  Hardin',  Jasper,  Jefferson*.  Liberty+.  New- 
ton, Orange'.  Tyler 


2846 
2.045+ 
2,388* 


7,279  total 

+HGA 

•BPA 

8  845 

1 1 .025 


Expanding  I/M  Beyond  the  HGA  Non- 
Attainment  Area 

Vehicle  I/M  is  being  expanded  into 
five  attainment  counties  in  the  DFW 
area  which  have  opted  to  establish  this 
program.  These  counties  have  sufficient 
population,  percent  of  commuters,  and 
potential  growth  rates  to  warrant 
implementing  I/M  to  obtain  meaningful 
reductions  in  NOx  emissions  which 
would  benefit  the  DFW  non-attainment 
area,  and  the  resulting  emission 
reduction  is  reflected  in  the  DFW  SIP 
for  attainment  of  the  1  hour  ozone 
NAAQS. 

With  respect  to  the  remaining 
attainment  counties,  none  has  opted  to 
establish  such  a  program,  and  cannot  be 
required  to  do  so  under  current  state 
law  or  Federal  I/M  rules.  Although  we 
agree  with  the  commenter  that  the  fact 
that  a  legislative  change  is  required  to 
implement  a  program  is  not  a  sufficient 
reason  to  reject  a  control  measure,  we 
reiterate  that  it  is  the  length  of  time  that 
would  be  required  to  seek  such  changes 
and  implement  them  that  make  the 
success  of  such  a  measure  unpredictable 
and  impracticable.  Opposition  to 
vehicle  I/M  programs  in  Texas 
historically  has  been  strong,  resulting  in 
the  legislative  decision  in  1997  to  allow 
such  programs  in  attainment  counties 
only  if  those  counties  voluntarily  decide 
to  adopt  them.  It  is  very  unpredictable 
whether  such  opposition  could  be 
overcome,  even  with  the  delay  in 
implementation  of  the  LED  rule  from 
2002  to  2005. 

We  also  consider  the  amount  of 
emission  reductions  expected  versus  the 
cost  to  implement  an  I/M  program.  In 
the  three  mostly  rural  counties  of  the 
HGA  nonattainment  area,  the  average 
NOx  emission  reductions  from  I/M  is 
about  one  ton  per  day  The  cost  for  one 
I/M  testing  station  equipped  with  ASM- 
2  (the  type  of  testing  equipment 
required  in  the  non-attainment  area)  is 
about  540,000,  which  means  the  cost 
per  ton  of  NO\  reduction  is  at  least 


$40,000  per  ton.  More  than  one  station 
in  a  county  might  be  required, 
increasing  the  cost  per  ton  of  NOy 
reductions  even  more.  Although  this 
cost  can  be  recovered  when  the  number 
of  vehicles  is  large,  it  is  not  reasonable 
or  practicable  in  less  populated  areas 
with  fewer  vehicles,  such  as  the  36 
counties  nearest  HGA  (as  indicated  in 
the  chart  above)  where  emissions  would 
have  the  strongest  influence  on  HGA. 

Expanding  Vehicle  Idling  Restnctions 
Beyond  the  HGA  Non-Attainment  Area 

Idling  restrictions  in  the 
nonattainment  area  which  is  congested 
and  includes  eight  counties  yields  less 
than  0  5  tpd  of  NOx  emission 
reductions.  Emission  reductions  from 
idling  restrictions  in  less  populated 
areas,  especially  the  36  counties  closest 
to  HGA  where  emissions  would  have 
the  strongest  influence  on  HGA  (as 
noted  in  the  chart  above)  would  be 
considerably  less.  The  cost  to 
implement  and  enforce  such  restrictions 
in  less  populated  areas  where  the 
benefit  would  be  very  small  makes  this 
an  impracticable  measure. 

Measures  Rejected  Due  to  Technical 
Infeasihility 

The  three  types  of  driving  restrictions 
mentioned  by  the  commenter  are  (1) 
restrictions  on  use  of  "drive-through" 
services,  such  as  fast  food  restaurants 
and  banks;  (2)  restrictions  on  driving  by 
time  of  day  or  by  alternate  days:  and  (3) 
restrictions  on  driving  by  geographic 
area.  No  jurisdiction  in  the  country  has 
adopted  such  restrictions  for  ozone 
SIPs,  with  the  exception  of  use  of 
"drive-through"  restrictions  on  a 
voluntary  basis  on  ozone  action  days. 
Such  voluntary  measures  would  be 
subject  to  EPAs  limit  on  their  use  in 
SIPs.  which  Texas  has  already  met. 

The  impact  of  such  driving 
restrictions  on  consumers  as  well  as 
businesses,  big  and  small,  would  be 
substantial,  forcing  a  major  examination 
of  alternate  transportation  methods  and 


drivers'  access  to  such  methods.  Such 
restrictions  would  have  to  be  examined 
in  light  of  the  equity  of  forcing  drivers 
who  have  limited  economic  means  or 
limited  access  to  alternate 
transportation  methods  to  find  other 
vvdvs  to  get  to  their  places  of  work 
Enforcement  of  driving  restrictions  is 
difficult,  and  such  restnctions  would 
likely  be  ven.'  unpopular  EPA  agrees 
with  the  State  that  these  measures  are 
unreasonable  and  impracticable 

Measures  Rejected  Due  to  Economic 
Infeasihility 

The  State  originallv  adopted  a 
statewide  LED  program  for  on-highway 
diesel  fuel,  considering  wider  coverage 
to  be  more  economically  feasible  than 
the  half-state  program  for  110  counties, 
and  submitted  this  rule  for  the  HG.^  SIP 
More  recently,  the  State  reconsidered 
the  half-state  program,  consistent  with 
the  Texas  Clean  .\ir  Strategy.' '  and 
asked  EPA  to  parallel  process  a  change 
to  the  rules  for  geographic  coverage  as 
well  as  implementation  date  The  State 
concluded  that  the  reduction  in 
coverage  area  would  n^ducp  the  cost 
burden  upon  areas  of  the  State  that 
would  not  benefit  as  much  from  the  use 
of  LED  as  the  currently  covered 
counties,  but  would  also  continue  to 
ensure  that  there  was  sufficient  supply 
to  the  areas  that  need  it  the  most   See 
also  our  response  to  issues  1 .2  and  1 .6 
regarding  supply  and  coverage  in  the 
110  county  covered  area,  and  our 
response  to  issue  3.7  regarding  the 
necessity  showing  for  LED  fuel  in  the 
attainment  areas. 

Emission-based  registration  fees  and  a 
gas  tax  increase  would  require 
legislative  action.  Legislative  action  not 


The  Texa.s  Clean  Air  Strateg\-  is  a  group  of 
measures  adopted  by  the  State  on  April  19.  2000. 
to  reduce  background  ozone  concentrations  in  95 
attainment  counties  in  east  and  central  Texas 
These  include  Stage  I  vapor  recover)'.  Low  RV'P 
gasoline,  and  permitting  of  grandfathered  stationar\ 
sources  EPA  approved  these  measures  into  the  SIP 
as  cited  above  in  this  response. 
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only  takes  time  (because  the  Texas 
Legislature  is  in  session  only  in  odd- 
numbered  years  for  a  few  months  each 
time),  but  the  success  of  such  action  is 
unpredictable  and  opposition  to  such 
measures  is  strong.  The  impact  of  such 
economic  requirements  has  the  most 
severe  impact  on  the  poorest  people 
who  tend  to  own  older,  dirtier  cars  and 
would  therefore  pay  the  highest 
emission  based  fees,  and  for  gas  taxes 
would  be  paying  a  higher  percentage  of 
their  income,  since  gas  taxes  are  not 
progressive,  for  what  is  a  virtual 
necessity  in  terms  of  access  to  places  of 
work.  It  is  not  clear  what  the 
identifiable  benefit  of  these  programs 
would  be,  and  we  agree  with  Texas  that 
they  would  be  unreasonable  or 
impracticable  at  this  time. 

Mandates  to  purchase  new  clean  fuel 
airport  shuttles  or  convert  existing 
airport  shuttles  to  clean-fuels  were 
rejected  as  unreasonable  because  this 
would  be  a  clear  economic  hardship  on 
d  very  small  group  of  vehicles  typically 
owned  by  small  businesses.  Should  this 
measure  be  considered  in  the  future, 
some  financial  incentives  mav  be 
available  under  the  TERP  (as  described 
below)  or  through  the  Department  of 
Energy's  Clean  Cities  program. 

Accelerated  Purchase  of  Low-NO\ 
Engines  and  Early  (pre  2004) 
Introduction  of  Lower  Emission  HD 
Trucks  and  Buses  Through  Market- 
Based  Incentives 

Senate  Bill  5,  adopted  by  the  77th 
Legislature  in  June  of  this  year,  required 
rep>?al  of  State  rules  requiring  the 
accelerated  purchase  of  low-NOx 
engines  but.  in  their  place,  adopted  a 
plan  to  achieve  equivalent  reductions 
through  the  use  of  economic  incentives. 
Senate  Bill  5.  which  includes  the  Texas 
Emission  Reduction  Program  (TERP).  is 
an  economic  incentive  program  to 
accomplish  exactly  what  the  rule 
mandated — to  accelerate  the  purchase  of 
new  engines  or  rebuilt  or  retrofitted 
existing  engines  to  achieve  the  same 
low-NOx  emission  levels.  Although 
most  of  the  funds  will  be  directed 
toward  the  nonattainment  areas,  funds 
are  not  restricted  to  the  nonattainment 
areas  Therefore,  this  measure  is  being 
implemented,  and  has  been  submitted 
as  part  of  the  SIP  which  is  being 
approved  todav 

The  TERP  is  similar  to  California's 
Carl  .Vloyer  Program  that  provides  grants 
to  cover  the  incremental  cost  of  cleaner 
on-road.  off-road,  marine,  locomotive 
and  stationary  agricultural  pump 
engines,  as  well  as  forklifts  and  airport 
ground  support  equipment  The  TERP  is 
also  a  state-funded  program  to  provide 
grants,  rebates,  and  other  incentives  for 


improving  air  quality  throughout  the 
State.  The  grant  program  will  pay  the 
incremental  costs  of  repowering, 
rebuilding,  or  retrofitting  on-highway 
vehicles  and  non-road  equipment.  A 
rebate  program  offers  incentives  for  the 
purchase  or  lease  of  cleaner  new  on- 
road,  heavy-duty  diesel  vehicles. 

The  Construction  Shift 

Pursuant  to  Senate  Bill  5,  referenced 
above,  the  Legislature  revoked  TNRCC's 
authority  to  implement  the  construction 
shift  rule  with  the  understanding  that 
the  incentives  provided  by  the  TERP 
will  achieve  equivalent  reductions.  The 
construction  shift  rule  allowed 
operation  during  the  morning  hours 
only  if  a  company  presented  a  plan  that 
showed  how  they  would  achieve 
reduced  NOx  emissions.  A  plan  using 
low-NOx  engines,  whether  new,  rebuilt, 
or  retrofitted,  would  have  been 
acceptable  to  meet  that  requirement. 
Therefore,  the  TERP  achieves  the  same 
goal,  and  the  measure  is  being 
implemented.  The  equivalent  emission 
reductions  from  the  TERP  were 
substituted  for  the  reductions  that 
would  have  resulted  from  the 
construction  shift  rule  in  the  SIP  we  are 
approving  today. 

3.6     Explanation  of  why  other  control 
measures  are  unreasonable  or 
impracticable-measures  which  Texas 
and  EPA  failed  to  consider  at  all,  or 
which  Texas  has  recently  adopted  and 
has  failed  to  account  for  in  the  SIP 

ATA  commented  that  there  are  at 
least  six  measures  which  Texas  did  not 
adopt  which  Texas  should  have 
considered  and  EPA  should  have 
independently  analyzed  as  to  whether 
they  are  uru-easonable  or  impracticable 

(A)  Emissions  banking  and  trading 
program  (mentions  new  SCAQMD 
program) 

(B)  Accelerated  retirement  of  HD 
vehicles 

(C)  Natural  gas  buses 

(D)  Phoenix  voluntary  early  ozone 
plan 

(E)  Energy  efficiencies  (Building 
codes) 

(F)  Federal  clean  fuel  fieet  program 
Texas  failed  to  consider  existing 

programs  with  demonstrated  cost- 
effective  emission  reductions.  TMTA 
argues  that  Texas  is  obligated  to  look 
beyond  its  borders  to  investigate  control 
measures  used  in  other  jurisdictions 
before  obtaining  a  fuel  preemption 
waiver.  A  non-exhaustive  list  includes 
the  following  seven  measures.  The  last 
two  of  these  measures  which  were 
recently  adopted  in  Texas  need  to  be 
accounted  for  in  the  SIP  analysis,  since 
attainment  was  demonstrated  without 


them,  it  is  likely  attainment  can  now  be 
demonstrated  by  substituting  these 
programs  for  the  LED  rule. 

(A)  Emissions  banking  and  trading 
program 

(B)  Phoenix  voluntary  early  ozone 
plan 

(C)  Accelerated  retirement  of  HD 
vehicles 

(D)  Early  introduction  of  low-NOx 
engines 

(E)  Carl  Moyer  Memorial  air  quality 
standards  attainment  program 

(F)  Texas  emissions  reduction 
program  (Senate  Bill  5) 

(G)  Texas  House  Bill  2912 

TMTA  also  commented  that  two  non- 
fuel  measures  have  been  adopted  by 
Texas  since  TNRCC  submitted  its 
attainment  demonstration  SIP  to  EPA. 
and  these  non-fuel  measures  will 
provide  emission  reductions  that  will 
make  the  LED  rule  emissions  benefits 
unnecessary:  (1)  is  the  Texas  Emissions 
Reductions  Plan  Fund,  modeled  on 
California's  Carl  Moyer  program.  If  it  is 
as  successful  as  its  prototype,  the  52 
[sic]  tpd  additional  NOx  reductions 
required  in  the  Houston  SIP  can  be 
achieved  in  less  than  three  years;  (2)  is 
a  requirement  that  unregulated  facilities 
in  eastern  Texas  be  permitted  by  2007 
and  that  oil  and  gas  pipeline  facilities  in 
eastern  Texas  reduce  emissions  from 
internal  combustion  engines  by  as  much 
as  50  percent. 

Response:  Most  of  the  measures 
discussed  below  have  alreadv  been 
adopted  by  Texas  for  inclusion  in  the 
SIP.  whether  previously  approved  (such 
as  the  Clean  Fuel  Fleet  program)  and 
therefore  reflected  in  the  baseline 
emissions  inventory  or  as  part  of  today's 
attainment  demonstration  or  as  plans  for 
future  attainment  demonstrations  to  fill 
the  56  tpd  NOx  emissions  shortfall. 
Unless  they  would  provide  enough 
emission  reductions  to  fill  the  56  tpd 
NOx  emissions  shortfall  completely, 
they  do  not  displace  the  need  for  the 
LED  rule.  Many  of  these  measures 
would  yield  small  reductions,  as  noted 
in  discussion  of  such  measures. 

Emissions  Banking  and  Trading 
Program 

The  comment  pertained  to  South 
Coast  Air  Quality  Management  District 
expanding  the  emissions  trading 
program  by  permitting  stationary- 
sources  of  air  pollution  to  purchase  NOx 
credits  from  mobile  sources.  ATA 
commented  that  programs  like  these 
rely  on  the  free  market  to  produce  NOx 
reductions  in  the  most  cost  effective 
manner.  The  TNRCC  Mass  Emissions 
Cap  and  Trade  (MECT)  EIP  program  for 
the  HGA  nonattainment  area  provides 
for  this  free  market  trading  approach. 
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EPA  proposed  approval  into  the 
Houston  SIP  of  the  TNRCC  MECT 
program  on  luly  23.  2001  (66  FR  38231). 
to  provide  flexibility  in  achieving  the 
595  tpd  NOx  reductions  from  stationary 
sources.  EPA  is  finalizing  that  approval 
today  in  a  separate  action.  For  more 
information  on  the  emissions  banking 
and  trading  program,  see  our  action 
published  elsewhere  in  the  Federal 
Register 

Accelerated  Retirement  of  Heaxy  Duty- 
Vehicles 

The  Texas  Emission  Reduction 
Program  (TERP).  described  above  in  the 
response  to  issue  3.5,  offers  incentives 
to  replace  engines  in  older  vehicles  with 
the  cleanest  engines  available.  This 
program  did  not  exist  when  the  SIP  was 
developed  and  adopted  but  was  recently 
adopted  by  the  Legislature  Emission 
reductions  from  the  TERP  replace  the 
reductions  that  would  have  resulted 
from  two  rules  for  which  the  Legislature 
required  repeal,  i.e.,  the  accelerated 
purchase  of  low  NOx  engines  and  the 
construction  shift.  Any  emission 
reductions  from  this  voluntary  program 
which  exceed  the  reductions  that  would 
have  resulted  from  the  repealed  rules 
will  go  toward  filling  the  emissions 
shortfall  in  the  attainment 
demonstration  we  are  approving  today. 

(See  a  description  of  the  TERP  and  how 
it  compares  to  the  Carl  Moyer  program 
under  the  discussion  in  our  response  to 
issue  3.5  for  accelerated  purchase  of 
Tier  U/Tier  III  (low-NOx)  engines.) 

Natural  Gas  Buses 

Natural  gas  buses,  as  one  type  of  Low 
Emission  V'ehicle.  are  already  mandated 
by  the  State  for  purchase  by  mass  transit 
authorities  in  30  TAC  114. 150.  The  low 
emission  vehicle  fleet  rules  meet 
Federal  Clean  Fuel  Fleet  requirements 
for  this  program.  EPA  approved  this 
program  into  the  HGA  SIP  on  Februarv 
7.  2001,  (66  FR  9203)  so  the  NOx 
emission  reductions  achieved  through 
this  measure  are  already  accounted  for 
in  the  baseline  emissions  inventory  for 
this  attainment  demonstration  and  SIP 
revision. 

Phoenix  Voluntary  Ozone  Plan 

Houston  has  adopted  most  of  the 
measures  included  in  the  Phoenix 
Voluntary  Ozone  Plan,  as  described 
below,  but  such  measures  are  limited  in 
terms  of  NOx  benefits  and  would  not  fill 
the  56  tpd  NOx  emissions  shortfall  in 
the  attainment  demonstration.  Some  of 
these  measures  are  already  in  the 
attainment  demonstration  being 
approved  today,  and  some  will  be 
adopted  for  inclusion  in  future 


attainment  plans  to  help  fill  the 
emissions  shortfall. 

Tax  incentives  similar  to  those  in  the 
Phoenix  Voluntary  Ozone  Plan  are 
included  in  future  attainment  plans  as 
part  of  the  State's  enforceable 
commitments  to  adopt  measures  to  fill 
the  emissions  shortfall  in  the  attainment 
demonstration  being  approved  today. 
Fireplaces  are  not  used  regularly  in 
HGA.  and  definitely  not  during  the 
ozone  season.  So.  this  measure  is  more 
likely  to  address  carbon  monoxide  or 
particulate  matter  pollution  that  may  be 
issues  in  Phoenix  but  not  in  HGA. 

Traffic  light  synchronization  is  also 
being  implemented  in  HGA.  partially 
under  Transportation  Control 
Measures(TCMs)  and  partially  under  the 
VKtEP  The  Computerized  Traffic 
Management  System,  the  Arterial  Traffic 
Management  System  and  Intersection 
Improvements  are  TCMs  that  include 
some  signalization  projects. 

Trip  reduction  programs  are  part  of 
the  HGA  Voluntary  Mobile  Emission 
Reduction  Program  (VT4EP)  in  the 
Commute  Solutions  program.  Texas  has 
addressed  the  use  of  alternate  energy 
sources  at  construction  sites  by 
providing  incentives  through  the  TERP 
(described  above).  The  Regional 
Computerized  Traffic  Signal  System  is 
part  of  the  VMEP  that  includes 
signalization  timing  projects  for 
roadways  designated  as  local  streets, 
either  intrazonal  or  central  connectors 
The  VMEP  credits  are  limited  to  3 
percent  of  the  total  emission  reductions 
needed  for  the  SIP  Therefore  additional 
credits  for  traffic  signalization  carmot  be 
taken  under  the  STvlEP 

Signalization  under  the  \TvlEP  is 
estimated  to  generate  an  estimated  0.0- 
0  5  tpd  NOx  reductions  in  the  8-county 
area.  The  three  TCM  projects  are 
projected  to  generate  0.36  tpd.  This 
includes  other  activities  within  these 
categories  besides  the  signalization 
projects  Details  of  the  \TvlEP  are  found 
in  Appendix  K.  while  details  of  the 
TCMs  are  found  in  Appendix  I  of  the 
HGA  SIP 

Energy  Efficiency  (Building  CodesI 

This  is  included  as  a  measure  to  fulfill 
an  enforceable  commitment  in  future 
attainment  plans  which  will  address  the 
emissions  shortfall  in  the  attainment 
demonstration  being  approved  today 
(See  pages  7-44  through  7-52  of  the 
HGA  attainment  demonstration  SIP.) 
Senate  Bill  5.  enacted  in  June  2001. 
includes  incentives  for  purchase  of 
energy  efficient  appliances  and  sets 
building  energy  performance  standards 
Rules  on  the  energy  efficiency  program 
will  be  submitted  as  part  of  the  future 
attainment  plans. 


Federal  Clean  Fuel  Fleet  Program 

,\TA  points  to  the  following  EPA 
statement  in  its  approval  of  the  Texas 
Clean  Fuel  Fleet  substitute  plan  as 
support  for  its  claim  that  the  Texas 
substitute  program  would  not  produce 
the  same  NOx  reductions  when 
compared  to  the  Federal  Clean  Fuel 
Fleet  program: 

It  is  similar  to  the  Federal  CFF  program, 
but  with  a  number  of  significant  differences 
that,  but  for  the  supplemental  controls,  result 
in  an  emissions  reduction  shortfall  as 
compared  to  the  Federal  CFF  program. 
(Emphasis  added.) 

66  FR  9203  (2/7/01),  at  9203  The 
italicized  phrase  is  the  important 
qualification  to  the  sentence  which  ATA 
Ignored  in  making  its  claim  EPA's 
statement  refers  to  only  one  component 
of  the  Texas  substitute  plan,  a  State  fleet 
program — the  Texas  Clean  Fleet  (TCF) 
program.  Texas  has  supplemented  this 
state  fleet  program  with  additional 
controls,  as  allowed  under  the  C.\A 

The  Federal  CFF  program 
requirements  are  contained  in  part  C. 
entitled.  "Clean  Fuel  Vehicles  "  of  Title 
11  of  the  CAA.  as  amended  in  1 990  Pan 
C  was  added  to  the  C.A.\  to  establish 
two  programs:  a  clean-fuel  vehicle  pilot 
program  in  the  State  of  California  (the 
California  Pilot  Test  Program)  and  the 
Federal  CFF  program  in  certain  ozone 
and  carbon  monoxide  (CO)  non- 
attainment  areas.  Section  182(c)(4)  of 
the  C.A.\.  42  U.S.C.  7511a.  allows  States 
to  opt-out  of  the  Federal  CFF  program 
by  submitting,  for  EPA  approval,  a  SIP 
revision  consisting  of  a  substitute 
program  resulting  in  as  much  or  greater 
long  term  emissions  reductions  in  ozone 
producing  and  toxic  air  emissions  as  the 
Federal  CFF  program. 

Texas  submitted  a  SIP  revision  to 
Chapter  114  and  the  State  s  plan  for 
implementing  a  substitute  program  to 
opt  out  of  the  Federal  CFF  program  on 
August  27,  1998  The  revision  was 
adopted  after  public  notice  and  hearing 
as  required  bv  sections  110(a)(2)  and 
110(1)  of  the  C\.^  and  40  CFR  51.102(f). 
Texas'  CFF  substitute  plan  relies  on  a 
State  fleet  program — the  Texas  Clean 
Fleet  (TCF)  program — supplemented 
with  additional  \'OC  and  NOx  emission 
controls 

The  State  has  met  the  requirements  of 
the  CAA  and  has  successfully 
demonstrated  that  its  CFF  substitute 
plan  will  achieve  long  term  reductions 
in  emissions  of  ozone  producing  and 
toxic  air  pollutants  in  excess  of  those 
that  would  have  been  achieved  by  the 
Federal  CFF  program  EPA  published  its 
direct  final  rule  on  the  States  substitute 
program  on  February  7,  2001 .  (66  FR 
9203)  and  no  adverse  comments  were 
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received.  Credit  for  the  NO.x  reductions 
attributable  to  Texas'  CFF  substitute 
plan  are  reflected  in  the  Texas  SIP 
baselines  for  ozone. 

Earlv  Introduction  of  Low-NO\  Engines 

See  our  response  to  issue  .3.5 
regarding  Accelerated  Purchase  of  low 
NOx  engines. 

Carl  Mover  Memorial  Air  Quality 
Standards  Attainment  Program 

See  our  previous  responses  that 
discuss  the  Texas  Emission  Reduction 
Program  (TERP)  in  issue  3.5  regarding 
Accelerated  Purchase  of  low  NOx 
engines  and  in  this  issue  3.6  regarding 
Accelerated  Retirement  of  HD  vehicles. 

Texas  Emissions  Reduction  Program 
(Senate  Bill  5) 

When  the  HGA  SIP  was  developed 
and  adopted,  the  77th  Texas  Legislature 
had  not  yet  come  into  session.  Senate 
Bill  (SB)  5,  which  created  the  Texas 
Emission  Reduction  Program  (TERP), 
v\as  introduced  during  that  session  that 
ran  from  lanuary  to  June  2001. 
Therefore,  emission  reductions  from  the 
TERP  could  not  be  included  in  the 
adopted  SIP  submitted  in  December 
2000  At  the  same  time.  SB5  also 
directed  the  State  to  repeal  the  rules  for 
the  construction  shift  and  the 
accelerated  purchase  of  Tier  Il/Tier  III 
(low  NOx)  engines  The  Governor 
requested  parallel  processing  of  SB5  on 
June  15,  2001   We  are  parallel 
processing  SB5  with  the  HGA 
attainment  demonstration.  Credits 
generated  by  the  TERP  are  intended  to 
replace  the  credits  lost  by  repeal  of  the 
rules.  It  is  expected  that  excess  credits 
from  the  TERP  will  contribute  to  closing 
the  56  tpd  NOx  emissions  shortfall,  but 
if  is  not  expected  to  fill  the  shortfall.  In 
addition,  EPA  believes  the  three  vear 
timeframe  referenced  in  the  comment  is 
extremely  optimistic. 

See  also  our  previous  responses  that 
discuss  the  Texas  Emission  Reduction 
Program  (TERP)  in  issue  3.5  regarding 
Accelerated  Purchase  of  low  NOx 
engines  and  in  this  issue  3.6  regarding 
Accelerated  Retirement  of  HD  vehicles. 

Texas  House  Bill  2912 

EPA  acknowledges  the  comment  that 
this  Bill  requires  grandfathered  facilities 
to  obtain  permits  by  2007   It  is 
anticipated  that  Texas  will  submit  the 
reductions  from  these  measures  in 
future  SIP  revisions  to  help  fill  the 
remaining  NOx  shortfall  of  56  tpd.  The 
50  percent  NOx  reduction  expected 
from  the  newly  permitted  oil  and  gas 
pipeline  facilities  in  eastern  Texas 
partially  offsets  the  increase  in  NOx 
emission  reduction  levels  mandated  for 


utilities  resulting  from  the  State 
lowering  utility  emission  reduction 
requirements  from  93  percent  to  90 
percent.  The  State  believed  the  higher 
levels  to  be  unreasonable  due  to 
extraordinary  costs  to  obtain  the 
additional  3  percent  reductions. 
Therefore,  this  legislative  action  does 
not  provide  additional  credits  to  be  used 
in  place  of  the  LED  fuel  program. 

3.7     Failure  To  Show  Necessity  for  the 
LED  Fuel  Measure  in  Attainment  Areas 

BCCA  asserts  that  LED  fuel  is  not 
needed  in  attainment  areas  of  Texas 
outside  the  HGA  area.  These  areas  are 
already  meeting  national  air  qualitv 
standards  and  do  not  need  the  LED  fuel 
for  air  quality  reasons. 

TMTA  commented  that  Texas  does 
not  have  the  authority  to  require  LED 
fuel  in  the  attainment  areas,  because  it 
has  not  shown  the  LED  fuel  is  necessary 
in  those  areas,  and  is  acting  arbitrarily 
to  require  LED  fuel  in  those  areas. 
Attainment  areas  do  not  need  to  submit 
control  measures  to  meet  CAA 
standards  because  they  already  attain 
the  standards  Further,  scientific  studies 
have  not  shown  a  nexus  between  NOx 
emissions  in  the  state's  eastern  and 
central  attainment  areas  and  ozone 
violations  in  the  state's  nonattainment 
areas. 

Response:  In  both  the  TSD  (at  pp  11- 
12)  and  the  proposed  rule  (66  FR  36542, 
at  36545).  EPA  explained  the  reasons 
Texas  has  shown  as  to  why  requiring 
LED  fuel  in  the  covered  area  benefits  the 
Houston  non-attainment  area.  There  are 
three  reasons.  First,  requiring  LED  fuel 
in  the  covered  area  will  reduce 
emissions  of  NOx  in  the  non-attainment 
area  by  helping  to  ensure  that  the  fuel 
used  by  intrastate  and  long-haul  trucks 
that  transit  the  non-attainment  area  but 
purchase  fuel  in  Texas  outside  the 
nonattainment  area  but  within  the 
covered  area  meets  the  required  fuel 
characteristics  for  lowering  NOx 
emissions  (See  also  our  discussion  in 
response  to  Issue  2.3  as  to  why  this 
requirement  for  a  covered  area  as  large 
as  1 10  counties  is  important  in 
maintaining  the  benefit  of  the  LED 
program.) 

Second,  the  LED  fuel  program  will 
reduce  possible  transport  of  ozone  from 
the  surrounding  covered  areas  to  the 
non-attainment  area.  EPA  described  the 
meteorological  on-shore/  off-shore 
phenomenon  called  "flow  reversal  " 
which,  according  to  the  Coastal  Oxidant 
Assessment  for  Southeast  Texas 
(COAST)  study,  exacerbates  the 
Houston  ozone  problem.  Ozone  formed 
over  land  moves  out  over  the  Gulf  in  the 
early  morning,  and  then  blows  back 
over  the  land  in  the  early  afternoon  of 


the  same  day.  This  flow  reversal 
influences  ozone  concentrations  inland 
at  least  50  kilometers,  easily  reaching 
into  the  attainment  area  immediately 
surrounding  the  HGA  non-attainment 
"area.  Another  study  (Nielsen-Gammon) 
claims  this  phenomenon  may  reach  as 
far  inland  as  400  kilometers. 

Third,  the  LED  fuel  program  will 
reduce  the  transport  of  NOx  from  the 
surrounding  covered  areas  to  the 
nonattainment  area.  EPA  policy 
recognizes  that  ozone  precursors  such  as 
NOx  emitted  in  attainment  areas  may  be 
transported  to  non-attainment  areas  and 
contribute  to  ozone  problems  therein. 
Specifically,  EPAs  1997  guidance  for 
implementing  the  1  hour  ozone 
NAAQS,  cited  in  the  TSD  and  the 
proposed  rule,  recognizes  that  NOx 
emissions  outside  non-attainment  areas 
at  200  kilometers  could  influence  the 
non-attainment  areas. 

We  disagree  with  TMTA's  statement 
that  scientific  studies  have  not  shown  a 
nexus  between  NOx  emissions  in  the 
eastern  and  central  attainment  areas  of 
Texas  and  ozone  violations  in  the  non- 
attainment  areas.  TMTA  has  not 
disputed  any  of  EPA's  statements 
regarding  the  COAST  study  or  the 
Nielsen-Gammon  study,  nor  has  it 
provided  any  other  data  to  contradict 
the  conclusions  firom  these  studies.  We 
reiterate  the  three  reasons  mentioned 
above  which  show  that  requiring  LED 
fuel  in  the  covered  area  benefits  the 
Houston  non-attainment  area,  thus 
contributing  to  the  necessity 
demonstration  Texas  has  made. 

3.8     Failure  To  Meet  CAA  Requirement 
That  the  State  Fuel  Measure  Is 
Reasonable  and  Practicable.  Due  to  the 
LED  Fuel  Measure's  Consumer  Cost 
Volatility 

NPRA  stated  it  is  not  clear  that  the 
potential  consumer  cost  volatility  of 
Texas  LED  meets  the  CA,\  requirement 
that  the  state  fuel  regulation  be  both 
reasonable  and  practicable.  TNRCC  has 
estimated  the  production  cost  of  LED  to 
be  four  cents  per  gallon  more  than 
current  specifications.  Parties  suggest 
that  EIA  data  indicate  the  retail  price  of 
diesel  in  California  is  much  more  than 
four  cents  per  gallon  higher  than  the 
price  of  diesel  in  PADD  III  (eleven  cents 
to  forty-one  cents  per  gallon). 

Response:  NPRA's  comment  mis- 
states the  applicable  CAA  requirement. 
The  CAA  does  not  require  that  the  state 
fuel  regulation  must  be  reasonable  and 
practicable,  but  it  does  require  that  the 
state  fuel  program  be  shown  to  be  more 
reasonable  and  practicable  than  the 
existing  alternatives.  Texas  has  made  a 
comparative  analysis  of  many  possible 
alternatives  to  the  LED  fuel  requirement. 
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and  as  demonstrated  in  the  TSD  and  in 
the  responses  to  comments  in  this  final 
rule,  considered  the  costs,  benefits, 
implementation  time,  public  acceptance 
and  other  factors  for  evaluating 
reasonableness  and  practicability  EPA 
has  reviewed  these  findings  and  made 
its  own  assessment  of  these  controls  as 
well  as  the  additional  alternatives 
identified  by  commenters.  In  particular, 
as  discussed  in  issue  1.4.  comparing 
Texas  estimates  for  production  cost  to 
California  retail  prices  and  PADD  III 
retail  prices  is  misleading  because  retail 
prices  do  not  reflect  the  production  cost 
alone.  Other  factors  in  retail  pricing 
include  differences  in  supply  and 
demand,  dealer  mark  up.  and  proximity 
of  supply.  The  State  of  Texas  has 
determined  that  four  cents  per  gallon 
(production  costs)  for  Phase  I  is  an 
acceptable  difference  since  LED 
provides  an  environmental  benefit. 
California  recently  validated  similar 
production  cost  estimates  for  their 
analogous  diesel  fuel  via  a  comparison 
of  wholesale  prices  in  California  to 
prices  in  neighboring  states.  Based  on 
this,  we  believe  that  iState  of  Texas' 
estimate  is  reasonably  accurate. 

3.9    Failure  To  Show  Necessity 
Because  the  Envirorunental  Benefits  of 
the  LED  Rule  Are  Overstated  or 
Inaccurately  Quantified 

ATA  and  TMTA  commented  that  it  is 
impossible  to  make  the  section  211 
necessity  determination  without  first 
accurately  quantifying  the  emissions 
impact  of  using  the  LED  fuel.  The 
necessity  of  LED.  as  required  under 
section  211(c)(4)(C)  of  theC.\A.  has  not 
been  demonstrated,  because  (among 
other  reasons)  the  environmental 
benefits  are  overstated,  due  to  the 
assumed  100  percent  effectiveness  in 
the  nonattainment  area  and  the  failure 
to  account  for  significant  use  of  the 
cheaper  "federal  fuel"  as  described 
above. 

Response:  EPA  has  made  its  own 
analysis  of  the  NOx  reduction  benefit 
expected  from  use  of  LED  fuel, 
confirming  the  emission  reduction  at 
levels  slightly  different  from  those 
estimated  by  Texas  but  still  significant 
in  helping  achieve  ozone  attainment. 
(See  discussion  in  our  response  to  issue 
2.1.)  We  have  also  analyzed  the 
potential  overstatement  of  the  benefit 
due  to  re- fueling  outside  the  non- 
attainment  area,  and  have  concluded 
there  is  a  reasonable  basis  to  agree  with 
the  State  of  Texas  that  re- fueling  outside 
the  non-attainment  area  will  not 
significantly  affect  the  benefit  of  the 
LED  rule.  [See  discussion  in  our 
response  to  issue  2.3.)  Thus,  we  have 
demonstrated  that  the  LED  rule  will 


provide  some  or  all  of  the  emission 
reductions  needed  to  achieve  the  ozone 
NAAQS. 

3.10    Preemption  Under  the  Supremacy 
Clause  of  the  U.S.  Constitution 

ATA  commented  that  in  addition  to 
the  explicit  statutory  preemption  under 
CAA  211(c)(4),  the  Supremacy  Clause  of 
the  U.S.  Constitution  implicitly 
preempts  the  LED  rule  since  it  stands  as 
an  obstacle  to  accomplishing  the 
Congressional  objective  of  a  single 
national  fuel  standard. 

Response:  Aside  from  the  explicit 
preemption  in  Section  211(c)(4)(A),  a 
court  could  also  consider  whether  a 
state  sulfur  control  is  implicitly 
preempted  under  the  Supremacy  Clause 
of  the  US.  Constitution.  Courts  have 
determined  that  a  state  law  is 
preempted  by  federal  law  where  the 
state  requirement  actually  conflicts  with 
federal  law  by  preventing  compliance 
with  both  federal  and  state 
requirements,  or  by  standing  as  an 
obstacle  to  accomplishment  of 
Congressional  objectives.  A  court  could 
thus  consider  whether  a  given  state  fuel 
control  is  preempted,  notwithstanding 
waiver  of  preemption  under 
211(c)(4)(C),  if  it  places  such  significant 
cost  and  investment  burdens  on  refiners 
that  refiners  cannot  meet  both  state  and 
federal  requirements  in  time,  or  if  the 
state  control  would  be  preempted  on 
some  other  legal  basis. 

Commenters  have  not  raised  specific 
problems  that  could  reasonably  give  rise 
to  a  claim  of  conflict  preemption  The 
State  of  Texas'  program  appears 
consistent  with  Congress'  overall  goal  of 
achieving  air  quality  standards  as 
expeditiously  as  possible  as  expressed 
in  section  110(a)(2),  and  is  consistent 
with  Congress'  allowance  of  State  fuel 
controls  when  necessan.'  to  achieve  such 
standards  Nor  does  there  appear  to  be 
any  conflict  between  the  State  and 
federal  standards  that  would  prevent 
compliance  with  both  provisions.  It  is 
practically  and  legally  possible  to 
produce  diesei  fuel  that  meets  both  the 
federal  and  State  sulfur  standards,  as 
noted  in  our  response  to  issue  1.9  The 
State  of  Texas  has  provided  significant 
lead  time  for  refiners  to  come  into 
compliance  and  the  State  and  federal 
standards  are  similar  for  on-highway 
diesel  fuel.  While  refiners  have  raised 
concerns  about  the  impact  of  the  LED 
rule  on  the  Federal  ULSD  rule,  as  we 
discussed  in  response  to  Issue  1.9.  they 
did  not  say  it  would  be  impossible  to 
comply  with  both  rules,  or  that 
compliance  with  the  LED  rule  prevents 
compliance  with  the  Federal  ULSD  rule 
Furthermore.  ATA  does  not  provide  any 
support  for  the  claim  that  compliance 


with  the  two  standards  is  not  possible. 
For  these  reasons.  EPA  does  not  believe 
there  is  a  clear  Constitutional  problem 
that  should  lead  EP.^  to  deny  approval 
of  the  State  LED  program. 

Issue  4    Potential  "Backsliding"  With 
Proposed  SIP  Changes 

ED  commented  that  EPA  must  reject 
any  effort  to  relax  effective  control 
measures  on  the  books  before  the 
identified  shortfall  in  emissions 
reductions  is  eliminated  In  particular, 
the  proposed  change  Texas  will  make  to 
the  LED  rule  is  backsliding  from  the  12/ 
00  SIP  since  it  limits  applicability  for 
on-road  use  of  LED  fuel  to  East  and 
Central  Texas  instead  of  statewide,  and 
delays  implementation  of  the  LED  rule 
until  2005  ED  notes  that  no  net  loss  is 
calculated. 

Response:  The  proposed  changes  to 
the  Texas  regulations  do  not  constitute 
"backsliding"  as  that  term  has  come  to 
be  used  in  the  context  of  the  CAA.  The 
Clean  Water  Act  term  "backsliding  "  (33 
U.S.C.  1342(o))  is  used  in  regard  to  the 
CAA  to  refer  to  weakening  federaJly 
approved  regulations  in  a  manner  which 
would  interfere  with  the  attainment  or 
maintenance  of  one  of  the  National 
Ambient  .\ir  Qualitv  Standards 
(NAAQS),  See.  sections  101(b). 
nO(a){2)(D).and  161  of  the  CAA 
Section  110(1)  prohibits  EPA  from 
approving  a  SIP  revision  if  it  would 
interfere  with  attainment,  reasonable 
further  progress,  or  any  other  applicable 
requirement  of  the  Clean  Air  Act.  The 
statute  leaves  with  the  State,  however, 
the  ability  to  formulate  and  revise  the 
SIP  in  whole  or  in  part  so  long  as  the 
plan  provides  for  timely  attainment  of 
the  NAAQS  and  meets  other  applicable 
CAA  requirements.  See.  CAA  section 
110(k)(3)  and  Tram  v.  NRDG.  421  U.S. 
60.  79  (1975). 

The  revisions  were  proposed  and 
submitted  to  EPA  (along  with  a  request 
for  parallel  processing)  prior  to  approval 
so  they  do  not  represent  changes  to  an 
approved  SIP  from  which  a  state  could 
be  seen  as  "backsliding  "  These  are 
changes  to  the  State's  choice  as  to  how 
the  ozone  NAAQS  will  be  achieved  in 
the  HG  area.  It  is  not  EPA's  role  to 
disapprove  the  State's  choice  of  control 
strategies  if  that  strategy  will  result  in 
attainment  of  the  one-hour  standard  and 
meets  all  other  applicable  statutory' 
requirements  See  I'nion  Electric  v. 
EPA.  427  U.S.  246  (1976):  Tram  v. 
A'flDC.  421  U.S.  60  (1975). 

Even  if  these  changes  represented 
changes  in  an  appro\ed  SIP.  we  do  not 
agree  that  it  would  be  appropriate  to 
reject  this  rule  because  it  is  unlikely  the 
changes  made  to  the  LED  rule  since  its 
original  adoption  by  the  State  of  Texas 
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in  December,  2000,  would  significantly 
impair  the  emission  reductions 
attributable  to  this  measure.  The  change 
in  implementation  date  from  2002  to 
2005  does  not  affect  the  benefit  of  the 
LED  rule,  since  the  yearly  emission 
reductions  are  not  cumulative.  It  is  the 
emission  reductions  in  2007.  the 
attainment  date,  which  is  critical.  The 
change  in  gecigraphic  scope  of  the  LED 
rule  (from  statewide  to  110  counties  for 
highway  diesei  fuel)  should  not 
significantly  affect  the  benefit  of  the 
LED  rule  since  the  110  county  covered 
area  mcludes  95  percent  of  all  vehicle 
miie.^,  traveled  (VMT)  in  Te.xas  and  the 
most  populated  cities  in  the  state. 

A  principal  purpose  of  extending  the 
coverage  of  the  LED  rule  to  the  102 
counties  outside  the  8  countv  Houston 
non-attainment  area  is  to  ensure  that 
intrastate  and  long-haul  trucks  traveling 
through  the  Houstcjn  area  but  re-fueling 
outside  the  Houston  area  are  re-fueling 
with  LED  fuel   Because  most  of  the  VMT 
and  most  of  the  diesel  fuel  purchased 
for  on-road  travel  in  Texas  is  within  the 
110  county  area  (as  noted  in  our 
response  to  issue  1.6),  this  change 
should  not  significantlv  affect  the 
resulting  benefits  of  the  LED  rule. 
Because  this  rule  would  not  interfere 
with  attainment  of  the  NAAQS.  we 
believe  approval  is  proper.  See.  United 
States  Steel  v.  EPA,  633  F.2d  671,  674 
(3d  cir.  1980).  See  response  to  issue  2.3 
for  discussion  of  the  impact  of  re-fueling 
outside  the  covered  area  on  the  benefit 
of  the  LED  rule. 

Issue  5     Potential  Changes  at  Mid- 
Course  Correction  leopardize  Need  for 
Certainty 

BCC.A  needs  to  know  that  the  LED 
rule,  as  finalized  in  12/00,  will  not 
change  at  the  mid-course  correction  in 
2004.  because  its  members  need 
certainty  in  order  to  make  plans  for 
investment  and  construction  to  meet  the 
fuel  requirements.  These  plans  carrv 
long  lead  times. 

Response:  We  agree  this  would  be  a 
problem  but  we  assume  Texas  has  made 
its  final  changes  to  the  I  ED  rule  after 
significant  negotiations  between  Texas 
and  relevant  stakeholders  earlier  this 
year  led  to  the  passage  of  legislation  (HB 
2912)  delaying  the  implementation  date 
and  limiting  the  geographic  scope  of  the 
LED  rule  This  legislation  was  signed  bv 
the  (jovernor  (jn  May  29,  2001.  and  led 
to  the  most  recent  revisions  to  the  LED 
rule,  implementing  the  change  in  date 
and  geographic  scope,  which  EPA  is 
approving  todav. 

If  Texas  wants  to  make  changes  to  the 
LED  rule  at  the  mid-course  correction  in 
2004.  Texas  would  have  to  go  through 
its  state  rulemaking  process,  with  public 


notice  and  comment,  so  that 
stakeholders  such  as  the  commenter 
would  have  an  opportunity  to  explain 
the  implications  of  such  changes. 
Additionally,  EPA  would  have  to  go 
through  a  rulemaking  process  with 
public  notice  and  comment  if  Texas 
wanted  to  request  that  such  changes  be 
approved  into  the  SIP. 

In  addition,  EPA  is  approving  the 
enforceable  commitment  to  conduct  this 
mid-course  correction  in  the  attainment 
demonstration  approval  being  published 
elsewhere  in  today's  Federal  Register. 
Further  discussion  regarding  the 
appropriateness  of  the  mid-course 
correction  can  be  found  in  the  Response 
to  Comments  for  that  action. 

Issue  6    Need  for  Energy  Analysis 
Under  E.O.  Issued  5/22/01 

ATA  commented  that  EPA  should 
perform  an  energy  analysis  in 
accordance  with  EO  issued  5/22/01 
concerning  regulations  that  significantly 
affect  energy  supply,  distribution,  or 
use. 

Response:  On  May  18,  2001.  President 
George  \V.  Bush  signed  Executive  Order 
13211,  entitled  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supplv.  Distribution,  or  Use" 
(See.  66  FR  28355,  May  22.  2001).  This 
Executive  Order  (EO)  requires  Federal 
agencies  to  prepare,  and  submit  to  the 
Office  of  Management  and  Budget 
(OMB).  a  Statement  of  Energy  Effects  for 
matters  identified  as  significant  energy 
actions.  "Significant  energy  action"  is 
defined  by  the  EO  as: 

any  action  b\  an  agency  (normally  published 
in  the  Fedjeral  Register)  that  promulgates  or 
is  experteti  to  lead  to  the  promulgation  *    *    * 
(l)(i)  that  Is  a  significant  regulatory  action 
under  Executive  Order  12866  or  any 
successor  iorder.  and  (ii)  is  likely  to  have  a 
significani  adverse  impact  on  the  supply, 
distribution  or  use  of  energy;  or  (2)  that  is 
designate*^  by  the  Administrator  of  the  Office 
of  Information  and  Regulaton.'  Affairs  as  a 
signific:ant  regulatorv  action. 

SIP  approvals  are  not  "significant 
regulatory  actions"  subject  to  OMB 
review  and  are  consequently  excluded 
from  the  requirements  of  EO  13211. 

Issue  7    Need  for  Regulatory  Impact 
Analysis  Under  Texas  Low 

BCCA  argues  that  the  LED  rule  is  not 
legally  defensible  because  it  is  a  "major 
environmental  rule"  requiring  a  RIA 
under  Texas  law  because  it  (1)  Exceeds 
standards  set  by  Federal  law.  and  (2) 
exceeds  an  express  requirement  of  state 
law. 

TMTA  commented  that  the  cost  of 
purchasing  LED  and  its  impact  on  the 
Texas  trucking  industry  has  been 
understated.  A  Regulatory  Impact 


Anah'sis  to  adequately  assess  the 
economic  impacts  of  the  rule  has  not 
been  prepared,  as  required  under  Texas 
law.  TMTA  makes  three  main 
arguments:  (1)  The  cost  of  purchasing 
cleaner  diesel  fuel  has  not  been 
considered:  (2)  higher  fuel  costs  cannot 
be  passed  on  due  to  outside 
competition:  and  (3)  a  Regulatory 
Impact  Analysis  must  be  performed 
under  Texas  law  when  proposing 
certain  "major  environmental  rules", 
and  Texas  has  mistakenly  failed  to  do 
so. 

Response:  As  stated  previously.  EPA's 
role  in  reviewing  SIP  submittals  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  Federal  inquiry'  into  the  economic 
reasonableness  of  state  action  is  not 
allowed  under  the  Clean  Air  Act  [see. 
Union  Electric  Co..  v.  EPA.  427  U.S. 
246.  255-66  (1976):  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatives  for  purposes 
of  a  waiver  of  Federal  preemption. 

The  State  has  subm.itted  information 
indicating  that  the  administrative 
requirements  of  Texas  law  have  been 
met.  We  defer  to  the  State  analysis  until 
such  time  as  a  State  Court  has 
determined  otherwise. 

Issue  8     Need  for  Regulatory  Flexibility 
Act  Analysis 

ATA  commented  that  EPA  has 
mistakenly  concluded  that  the 
Regulatory  Flexibilitv  Act  does  not 
apply  to  this  rulemaking. 

Response:  This  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Because  this  rule  approves 
pre-existing  requirements  under  state 
law  and  does  not  impose  anv  additional 
enforceable  duty  beyond  that  required 
by  state  law  and  hence  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
analysis  under  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  is 
not  required. 

Issue  9    EPA  s  Action  Is  Arbitrary  and 
Capricious 

ATA  states  that  approval  of  the  LED 
fuel  rule  is  arbitran*'  and  capricious. 

Response:  ATA  provides  no 
independent  support  for  its  claim  that 
EPA  acted  arbitrarily  or  capriciously. 
Thus,  to  the  extent  ATA  relies  on  its 
previous  comments  to  support  this  final 
conclusion.  EPA  has  responded  to  this 
claim  in  responding  to  the  specific 
issues  raised  by  ATA  and  others. 

EPA  actions  may  be  overturned  if 
such  action  is  found  to  be  arbitrary. 
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capricious,  an  abuse  of  discretion  or 
otherwise  not  in  accordance  with  law; 
contran,'  to  Constitutional  right,  power, 
privilege  or  immunity:  in  excess  of 
statutory'  jurisdiction,  authority,  or 
limitations  or  without  observance  of 
procudure  required  by  law.  CAA 
Section  307(d)(9).  See  also.  Virginia  v. 
Browner.  80  F.3d  869,  876  (4th  Cir. 
1996)  (applying  the  APA  standard  to  the 
EPAs  disapproval  of  a  state 
implementation  plan):  see  also  Sierra 
Club  V.  EPA.  252  F.3d  943,  946-47  (8th 
Cir.  2001)  (applying  the  APA  standard 
to  approval  of  a  state  implementation 
plan):  Oberv.  Whitman.  243  F.3d  1190. 
1193  (9th  Cir.  2001)  (applying  the  APA 
standard  to  the  EPA's  exemption  in  a 
Federal  implementation  plan  of  certain 
de  minimis  sources  of  pollution). 

The  commenter  has  suggested  that 
this  action  is  arbitrary'  and  capricious. 
That  is  not  the  case.  When  a  Court 
reviews  an  agency  action  to  see  if  it  was 
arbitrary  and  capricious,  the  Court  looks 
to  see  if  the  agency  'relied  on  factors 
that  Congress  has  not  intended  it  to 
consider,  entirely  failed  to  consider  an 
important  aspect  of  the  problem,  offered 
an  explanation  for  its  decision  that  runs 
counter  to  the  evidence  before  the 
agency,  or  is  so  implausible  that  it  could 
not  be  ascribed  to  a  difference  in  view 
or  the  product  of  agency  expertise." 
Hughes  River  Watershed  Consen'oncv  v. 
Johnson.  165  F.3d  283.  288  (4th  Cir. 
1999)(citing  A/o(or  Vehicle  Mfrs  Ass'n 
v.  State  Farm  Mut .  463  U.S.  29.  43 
(1983)).  The  discussion  in  this  Response 
to  Comments  Preamble  and  the 
Technical  Support  Document 
supporting  the  proposal  for  this  action 
provide  a  reasonable  basis  for  the 
decision  reached,  demonstrating  that 
this  approval  is  not  arbitrar\'  and 
capricious.  See.  Natural  Res  Def. 
Council.  Inc.  v.  EPA.  16  F  3d  1395,  1401 
(4th  Cir.  1993). 

Section  211(c)(4)(C)  provides  for  SIP 
approval  of  otherwise  preempted  state 
fuel  controls  if  EPA  finds  the  control  is 
"necessary"  to  achieve  a  NAAQS 
because  no  other  reasonable  or 
practicable  alternatives  exist  that  would 
bring  about  timely  attainment.  We  have 
demonstrated  that  the  LED  fuel  measure 
is  necessar>'  to  achieve  attainment  of  the 
1-hour  ozone  standard.  First  we 
quantified  the  emissions  reductions 
needed  to  achieve  the  NAAQS  and 
showed  that  even  with  implementation 
of  the  extraordinary  controls  being 
adopted  by  the  State,  additional 
reductions  are  needed.  In  order  to 
address  the  difficult  nonattainment 
problem  in  the  Houston  area,  the  State 
has  adopted  a  long  list  of  control 
measures,  many  of  which  have  never 
been  implemented  by  other  states. 


Notwithstanding  these  aggressive 
controls,  the  State  has  identified  a 
shortfall  in  the  required  emission 
reductions  and  has  committed  to  pursue 
other  necessary  controls 

After  demonstrating  the  air  quality 
need,  we  showed  that,  at  this  time,  there 
are  no  reasonable  and  practicable 
alternatives  sufficient  to  achieve  the 
NA-^QS.  In  coming  to  adopt  the  LED 
control,  the  State  reviewed  an 
unprecedented  list  of  alternatives, 
reviewing  the  costs,  benefits, 
implementation  time,  public  acceptance 
and  other  factors  for  evaluating 
reasonableness  and  practicability.  EPA 
has  reviewed  these  findings  and  has 
made  its  own  assessment  of  these 
controls  as  well  as  the  additional 
alternatives  identified  by  commenfers 

Finally,  we  demonstrated  that  the 
LED  program  will  provide  some  of  the 
needed  N0\  reductions  While 
commenters  dispute  the  quantity  of 
reductions  the  LED  program  will 
provide,  no  commenter  disputes  that 
LED  will  provide  some  NO\  benefits. 
EPA  has  nonetheless  addressed  the 
specific  arguments  on  the  costs  and 
benefits  of  the  program  and  believes  that 
given  the  costs  and  benefits  of  the 
program,  the  LED  program  remains  a 
more  desirable  control  option  than  the 
alternatives  rejected  by  the  State. 

EPA.  therefore,  concludes  the  record 
provides  a  reasonable  basis  for 
approving  the  LED  SIP  revision  in 
accordance  with  sections  110.  211(c)(4). 
and  307(dl(9l  of  the  Clean  Air  Act. 

Vni.  EPA's  Rulemaking  Action 

We  are  granting  final  approval 
pursuant  to  sections  110  and 
211(c)(4)(C)  because  we  find  that  the 
State  has  (1)  identified  the  reduction  in 
N0\  needed  to  achieve  attainment  of 
the  ozone  NAAQS;  (2)  identified  all 
other  reasonable  and  practicable  control 
measures;  (3)  shown  that  even  with  the 
implementation  of  all  reasonable  and 
practicable  control  measures,  the  State 
would  need  additional  emissions 
reductions  for  the  HG.\  nonattainment 
area  to  meet  the  ozone  NAAQS  (124 
ppb)  on  a  timely  basis;  and  (4) 
demonstrated  that  the  LED  fuel 
requirement  would  provide  some  of 
those  additional  reductions 

IX.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulators'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 


Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator)'  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997),  ' 
because  it  is  not  economically 
significant 

In  reviewing  SIP  submissions,  EPA's 
role  IS  to  approve  state  choices, 
presided  that  they  meet  the  criteria  of 
the  Clean  Air  Act  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntar>  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
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not  impose  an  information  collection 
burden  \inder  the  provisions  of  the 
Paperwork  Reduction  Art  of  1995  (44 
IJ  S.C,  3501  et  spq  ) 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  b\ 
the  Small  Business  Regulatorv 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rulf 
may  take  effect,  the  agericv 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copv  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States,  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  I'.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  m 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  il 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  USC.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  actum  must  be  filed  in  the  I'nited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  lanuary  14,  2002. 
Filing  a  petition  for  rec:onsideration  h\ 


the  Administrator  of  this  final  rule  does 

not  affect  the  finalitv  nf  this  rule  for  the 
purpose.s  of  )udicia!  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  ludicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons  Incorporation  bv 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

[).iU-tl  Oi  :.)twr  15,  2001. 
Ciregg  \.  Cooke, 
Regional  Administrator.  Region  6. 

Part  .52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows; 


Authority:  42  I'.SC   7401  et  seq. 

Subpart  SS — Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  1 1 4  (Reg 
4); 

a.  Under  Subchapter  A.  by  adding  a 
new  entry  for  Section  114.6  in 
numerical  order; 

b  Revising  the  heading  "Subchapter 
H — Low  Emission  Fuels;  Division  1: 
Gasoline  Volatility"  to  read  "Subchapter 
H — Low  Emission  Fuels'; 

c.  Under  the  heading  "Subchapter 
H — Low  Emission  Fuels  '  and  before 
Section  114.301  by  adding  the  heading 
"Division  1:  Gasoline  Volatility': 

d.  Under  Subchapter  H  immediately 
after  Section  114.309  by  adding  a  new 
heading  "Division  2:  Low  Emission 
Diesel"  followed  by  new  individual 
entries  for  Sections  114,312.  114  313, 
114.314,  114.315.  114.316.  114.317, 
114.318.  and  114.319. 

The  revisions  and  additions  read  as 
follows; 

§  52.2270    klentif ication  of  plan. 

***** 


(c)  *    • 


EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Trtle/Subiect 


State  ap- 
proval Sub- 
m{ttal  date 


EPA  ap- 
proval date 


Explanation 


Ctiapter  114  (Reg  4>— Control  of  Air  Pollution  from  Motor  Vehicles 
Subchapter  A — Definitions 


.     I 


Section  1146       Low  Emission  Fuei  Definitions  12'06/2000         [Insert  11/ 

14/01 

Federal 

Register 

Cite] 


Sul>chaptef  H — Low  Emission  Fuels 


Division  1:  Gasoline  Volatility 


Division  2;  Low  Emission  Diesel 


Section  114.312  Low  Emission  Diesel  Standards 


12/06/2000 


Section  1 14  313  Designated  Alternate  Limits     12/06/2001 


[Insert  11/ 

14/01 

Federal 

Register 

Cite] 

Insert  11/14/ 

01  Federal 

Register 

Cite] 
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State  ap- 
State  citation                                                           Title/Subject                                                prova  Sjb 

mtttai  bate 

pfovaidaie       f^Pa'^a"o" 

Section  114.314  Registration  of  Diesel  Producers  and  Impolers 


Section  114,315 


Approvea  Test  Methods 


Section  114  317  Exemptions  to  Low  Emission  Diese  Requirements 


Section  1 14  318    Al'emafive  Emission  Reduction  Plan 


Section  114  319  Attecied  Counties  an.a  Compliance  Dates 


09'25'2001 


1Z06  2(X)0 


Section  1 14  316       Monitonng  Recordkeeping  Reporting  and  Reqjiremenis      12A)6/2000 


12'06/2000 


09/26/2001 


09  26  2X1 


[Insert  11/ 

14/01 

Federal 

Register 

Cite] 

[Insert  11/ 

14/01 

Federal 

ReQisier 

Cite] 

[Insert  11/ 

14/01 

Federal 

Register 

Cite) 

[Insert  11/ 

14,'01 

Federal 

Register 

Cite] 

[Insert  11/ 

14/01 

Federal 

RediSter 

Cite] 

[insert  11/ 

14/01 

Federal 

Register 

Cite] 


(PR  Doc.  01-27581  Filed  11-13-01;  8:45  am] 
BILUNG  CODE  e56&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 34-4-7508;  FRL-7093-1) 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas:  Administrative  Orders 
Issued  to  Airport  Operators  and 
Airlines  Regarding  Control  of  Pollution 
From  Ground  Support  Equipment 
(GSE)  for  the  Houston/Galveston 
(HGA)  Ozone  Nonattainnrtent  Area  and 
a  Non-Road  l^rge  Spark-Ignition 
Engine  Rule  for  the  HGA  and  Dallas/ 
Fort  Worth  (DFW)  Ozone 
Nonattainment  Areas 

AGENCY:  Environmental  Protection 
.Agency  (EPA) 
ACTION:  Final  rule. 

summary:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Texas  This 
rule  making  covers  two  separate  actions 
The  EPA  is  approving:  Administrati\  e 


Orders  and  Memoranda  of  .Agreement 
(MOA)  requiring  owners  and  operator^ 
at  ma)or  airports  in  the  HG.-\  area  to 
implement  reductions  in  oxides  uf 
nitrogen  iNO\j  emissions  for  sources 
under  their  control,  primarily  GSE;  and 
a  rule  requiring  that  non-road  large 
spark-Ignition  engines  of  25  horsepower 
(hp)  or  larger  in  all  counties  of  the  State 
nf  Texas  conform  to  requirements 
identical  to  Title  1,-i  of  the  California 
("ode  of  Regulations,  Chapter  9  This 
rule  includes  the  HG.^  and  DFW  ozone 
nonattainment  areas 

This  new  rule  and  the  (jrders  uili 
c:(3ntribute  to  attainment  of  the  ozone 
standard  in  the  HGA  and  DFW  ozone 
nonattainment  areas  The  EP.-\  is 
appro\'ing  these  revisions  to  the  Texas 
SIP  to  regulate  emissions  of  N0\  m 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act  (the  Act) 

DATES:  This  final  rule  is  effective  (in 
December  14.  2001 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations,  Perstms  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 


appropriate  office  at  least  24  hours 
before  the  visiting  dav.  Environmental 
Protection  Agency.  Region  6,  .^ir 
Planning  Section '(6PE>-L).  1445  Ross 
Avenue.  Suite  700.  Dallas.  Te.xas  75202- 
2733.  Texas  Natural  Resource 
Conser\'ation  Commission.  12 inn  Prtik 
35  Circle.  Austin.  Texas  78753 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  R   Shermw    Ir  ,  Air  Planning 
Section  (6PD-L,.  EP.-\  Region  ft.  1445 
Ross  Avenue,  Dallas.  Texas  "5202-2733, 
telephone  <:214'  665-"23" 

SUPPLEMENTARY  INFORMATION; 

Throughout  this  document  '  we,"  "us," 
and  Our'   means  EF.\ 

What  Action  Is  EPA  Taking  Today? 

We  are  granling  final  appro\al  of 
Texas  administratn  e  orders  requiring 
owners  and  operators  at  maior  airpirls 
m  the  HG.-\  area  to  implement 
reductions  in  N(3\  emissions  for  sources 
under  their  control  diui  a  rule  requirini; 
that  non-road  iargf  ^(lark-ignition 
engines  of  25  hp  'ii  :ari;iT  in  all  counties 
of  the  State  of  Texa^  i    nform  to 
requirements  identu  ai  h   Title  1  3  of  the 
California  C^ode  of  Retiuiations-  Chapter 
9.  This  rule  include'-  the  HCA  and  DFW 
ozone  nonattamnmnt  drea--   .A  pri^posed 
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approval  of  the  large  spark-ignition 
rules  for  the  HGA  ozone  nonattainment 
area  was  published  at  6f)  FR  3K22b  on 
luly  11,  2001.  and  a  proposed  approval 
of  the  non-road  large  spark-ignition 
rules  for  the  DFW  nonattainment  area 
was  published  at  66  FR  16432  on  March 
26.  2001.  A  proposed  approval  of  the 
.\dministrati\e  Orders  and  Memoranda 
ol  Agreement  issued  to  airport  owners 
and  airlines  regarding  pollution  controls 
on  GSE  for  the  HOA  area  w^as  published 
at  66  FR  36226  on  luly  11.  2001. 

What  Are  the  Clean  Air  Act 
Requirements? 

Section  172  of  the  Act  provides  the 
general  requirements  for  nonattainment 
plans.  Section  172(c)(6)  and  section  110 
require  SIPs  to  include  enforceable 
emission  limitations,  and  such  other 
control  measures,  means  or  techniques 
as  well  as  schedules  and  timetables  for 
compliance,  as  may  be  necessarv  to 
prr)\ide  for  attainment  by  the  applicable 
attainment  date.  Today's  SIP  revision 
involves  approval  of  two  of  a  collection 
of  controls  adopted  by  the  State  to 
achieve  the  ozone  standard  in  the  DFW 
and  HGA  ozone  nonattainment  areas  as 
required  under  section  172.  EPA 
approval  of  this  SIP  revision  is  governed 
by  section  110  of  the  Act. 

Why  Is  EPA  Taking  This  Action? 

We  are  taking  this  action  because  the 
State  submitted  these  SIP  revisions  and 
they  are  nec:essary  to  achieve  the 
National  Ambient  Air  Qualitv  Standards 
in  the  DFW  and  HGA  ozone  " 
nonattainment  areas. 

What  Is  Included  in  the  State's  Non- 
Road  Large  Spark-Ignition  Rule? 

Texas  developed  a  non-road  large 
spark-ignition  (LSI)  engine  strategy 
which  establishes  emission 
requirements  for  non-road.  LSI  engines 
25  hp  and  larger  for  model  year  2004 
and  subsequent  model-vear  engines,  and 
all  equipment  and  vehicles  that  use 
such  engines,  by  requiring  non-road  LSI 
engines  in  all  counties  in  the  State  to 
meet  emissiim  limits  equivalent  to,  and 
certified  in.  a  manner  identical  to  13 
California  Code  of  Regulations,  Chapter 
9.  Texas  has  met  the  statutorv  and 
regulatorv  requirements  for  adoption  of 
the  (California  LSI  program.  All  counties 
in  the  State  are  affected  by  this  rule, 
including  counties  in  the  HGA  and 
DFW  ozone  nonattainment  areas. 

What  Is  Included  in  the  State's  Airport 
Ground  Support  Equipment  Orders? 

The  State  signed  an  Agreed  Order 
with  Continental  Airlines  for  its 
operations  at  Houston's  George  Bush 
Intercontinental  Airport  on  October  18, 


2000.  and  signed  a  similar  Agreed  Order 
with  Southwest  Airlines  for  its 
operations  at  William  Hobby  Airport  on 
December  6,  2000.  The  Orders  make 
enforceable  specific  local  emission 
reductions  of  NO\  from  sources  under 
the  airlines'  control.  On  October  18, 
2000,  Texas  approved  a  Memorandum 
of  Agreement  with  the  City  of  Houston 
to  bring  about  additional  reductions 
from  operations  in  the  Houston  Airport 
System.  The  sum  of  these  reductions  is 
equal  to  those  reductions  required  in  the 
HGA  Attainment  Demonstration  SIP. 

What  Did  the  State  Submit? 

On  April  30,  2000,  the  Governor  of 
Texas  submitted  to  us  revisions  to  the 
30  TAC.  Chapter  114.  "Control  of  Air 
Pollution  From  Motor  Vehicles,"  as  a 
revision  to  the  SIP  for  the  DFW  area. 
That  submission  included  requirements 
that  non-road  large  spark-ignition 
engines  of  25  hp  or  larger  conform  to 
Title  1 3  of  the  California  Code  of 
Regulations,  Chapter  9.  For  further 
discussion  of  the  submittal,  see  the 
proposed  approval.  66  FR  16432,  March 
26,  2001,  and  accompanying  Technical 
Support  Document. 

On  December  22,  2000,  the  Governor 
of  Te.xas  submitted  to  us  revisions  to  the 
30  TAC.  Chapter  114,  "Control  of  Air 
Pollution  From  Motor  Vehicles,"  as  a 
revision  to  the  SIP  for  the  HGA  area. 
That  submission  included  requirements 
that  non-road  large  spark-ignition 
engines  of  25  horsepower  (hp)  or  larger 
conform  to  Title  13  of  the  California 
Code  of  Regulations.  Chapter  9;  and 
NO\  reductions  from  airport  Ground 
Support  Equipment  (GSE).  For  furthc^r 
discussion  of  the  submittal,  see  the 
proposed  approval,  66  FR  36226  (July 
11,  2001)  and  accompanying  Technical 
Support  Document. 

Also  on  December  22,  2000,  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC)  submitted  orders 
with  airlines  and  airport  operators  in 
the  HGA  area  for  NOx  reductions.  For 
further  discussion  of  the  submittal,  see 
the  proposed  approval.  66  FR  36226 
(July  11,  2001)  and  accompanying 
Technical  Support  Document. 

What  Comments  Did  EPA  Receive  in 
Response  to  the  Proposed  Approval  of 
Agreed  Orders  for  HGA  Airport 
Ground  Support  Equipment? 

EPA  received  comments  from 
Environmental  Defense.  A  summarv  of 
the  comments  received  and  EPA's 
response  is  presented  below. 


A.  The  Orders  Do  Not  Require  the 
Specific  Levels  of  Emissions  Reductions 
Claimed  in  the  SIP 

Co/nmenf;  The  agreements  do  not 
limit  total  emissions  from  airport  GSE 
equipment.  The  Attainment 
Demonstration  SIP  assumes  that  total 
controlled  emissions  in  2007  will  be  0.5 
tpd.  90%  below  the  5.65  tpd  that 
TNRCC  projected  from  uncontrolled 
GSE  N0\  emissions  in  the  HGA 
nonattainment  area  in  2007.  These 
agreements  afford  no  certainty  that  the 
0,5  tpd  level  of  emissions  will  be 
achieved  (even  if  one  considers  the 
flexibility  provided  to  parties  to  seek 
reductions  outside  of  the  GSE  fleet). 

Response:  The  agreed  orders  require 
percentage  reductions  from  a  1996 
baseline  which  achieve  the  same 
purpose  as  an  emissions  limitation.  The 
reductions  specified  in  each  order  are 
enforceable  against  the  owner/operator 
of  the  equipment,  thus  providing  a 
degree  of  certainty  that  the  reductions 
will  take  place. 

B.  The  Orders  Are  Not  Enforceable 

Comment:  The  orders  are  not 
enforceable  within  EPA's  national 
guidance  for  determining  enforceability. 

Response:  The  orders  are  enforceable 
through  December  31.  2007.  These  are 
administrative  orders  that  were  adopted 
by  the  TNRCC  under  applicable  State 
law  and  enforceable  by  TNRCC  or 
citizens.  These  orders  have  been 
submitted  by  the  Governor  to  EPA  as  a 
SIP  revision  and.  upon  the  effective  date 
of  this  action  will  be  federally 
enforceable. 

C.  The  Agreed  Orders  and  MOAs  Arfi 
i'nlikelv  To  Produce  the  Emissions 
Reductions  for  Which  TNRCC  Takes 
Credit  in  the  Attainment  Demonstration 
SIP 

Comment:  It  is  quite  unlikely  that  the 
0.5  tpd  target  assumed  in  the  SIP  will 
be  achieved.  The  target  will  not  be 
achieved  if  either  of  the  following  is 
true:  (1)  Growth  exceeds  the  projected 
amount,  such  that  the  total  uncontrolled 
GSE  emissions  in  2007  (from  all 
airlines)  are  greater  than  5.65  tpd:  or  (2) 
the  actual  reductions  that  will  result 
from  Southwest's  and  Continentals  use 
of  Reasonably  Available  Control 
Considering  Cost  and  Best  Available 
Technology  on  post-1996  equipment  are 
less  than  anticipated.  EPA  must 
discount  the  emission  reduction  credit 
assigned  to  these  agreements  in  the 
Attainment  Demonstration  SIP. 

Response:  The  growth  projections 
were  developed  using  EPA  approved 
methodology  and  are  appropriate  for 
planning  purposes.  The  orders  require  a 
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phase-in  of  new  GSE  which  should 
permit  future  emission  inventories  to 
monitor  the  progress  of  the  reductions. 
The  State  has  committed  to  a  2004  mid- 
course  review  of  all  measures  and  to 
make  any  necessary  adjustments  to 
ensure  the  reductions  claimed  are  being 
achieved.  Growih  exceeding  the 
projections  would  be  identified  during 
that  review  and  would  necessitate 
implementation  of  additional  measures 
to  offset  such  growih.  Further.  SIPs  are 
planning  tools  and  cannot  guarantee 
future  absolute  certainty.  However,  the 
reductions  approved  are  enforceable, 
ensuring  a  high  degree  of  certainty.  For 
the  reasons  stated,  we  believe  there  is 
no  basis  for  discounting  the  emission 
reduction  credit  taken  by  the  State  at 
this  time:  but,  as  previously  stated, 
additional  reductions  will  be  required  at 
the  mid-course  correction  if  the 
reductions  claimed  are  not  achieved, 

D.  The  Orders  Expire  in  2007 

Comment:  There  needs  to  be  ample 
time  for  EPA  and  the  public  to  verif\ 
performance  under  the  agreement  before 
the  agreements  expire. 

Response:  The  Orders  are  in  effect 
through  the  attainment  year.  The  State 
should  be  preparing  a  maintenance  plan 
to  take  effect  after  the  attainment  year, 
which  will  provide  opportunity  for  us 
and  the  public  to  verif\'  performance 
under  the  Orders  before  they  expire.  In 
addition,  the  State  has  committed  to  a 
2004  mid-course  review  of  all  measures 
and  to  make  any  necessary  adjustments 
to  ensure  the  reductions  claimed  are 
being  achieved.  This  commitment 
includes  the  requirement  to  institute 
additional  measures  if  necessar\'  to 
account  for  any  newly  discovered 
shortfall  in  reductions. 

What  Comments  Did  EPA  Receive  in 
Response  to  the  Proposed  Rule  for  Non- 
Road  Large  Spark-Ignition  Engines? 

We  did  not  receive  any  comments  on 
the  Non-Road  Large  Spark-lgnition 
Engine  rule  for  either  HGA  or  DFW. 

EPA's  Rulemaking  Action 

We  are  granting  final  approval  of 
Texas'  Agreed  Orders  with  the  major 
airlines  operating  at  the  major  airports 
in  the  HGA  area  and  the  Memorandum 
of  Agreement  with  the  City  of  Houston. 
We  are  also  granting  final  approval  of 
Texas'  Non-Road  Large-Spark  Engine 
rule  for  the  HGA  and  DFW  areas  We  are 
approving  these  revisions  to  the  Texas 
SIP  to  regulate  emissions  of  NO\ 
pursuant  to  sections  1 10  and  1 72  of  the 
Act. 


Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulator}'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601  et  seq).  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  dut\  bevond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Go\  emment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
'Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  "  (62  FR  19885.  April  23,  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authoritv 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory- 
Enforcement  Fairness  .Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copv  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  the  rule  in  this  action  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule  "  as  defined  by  5  U.S.C. 
section  804(2).  In  addition.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2>  rules  relating  to  agencv 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantial Iv  affect 
the  rights  or  obligations  of  non-agencv 
parties.  5  U.S.C.  section  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  the  Orders  contained  in  this 
action  under  section  801  because  this  is 
a  rule  of  particular  applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  I'nited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  |anuary  14.  2002. 
Filing  a  petition  for  reconsideration  by 
the  .•\dministrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307rb)(2).} 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .\\t 
pollution  control.  Hydrocarbons. 
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Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dio.xide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

lJ,il(>(i   ()(  tober  l.T,  2001. 
Gregg  ,\.  Cooke, 
Hiiiional  Administrator.  Region  6. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

Part  52— {AMENDED] 

1   The  authorit\  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended: 
a.  In  the  table  in  paragraph  (c)  under 
Chapter  114  (Reg  4)  following  Section 
114.309  by  adding  under  the  heading 
"Subchapter  I — Non-Road  Engines"  the 
new  heading  "Division  3 — Non-Road 
Large  Spark-Ignition  Engines"  and 
individual  entries  for  Sections  114.420. 
114.421.  114.422,  114.427.  and  114.429: 

b  In  the  table  in  paragraph  (d) 
entitled  'EPA  Approved  Texas  Source- 
Specific  Requirements"  by  adding  to  the 


end  of  the  table  Agreed  Order  No.  2000- 
0826-SIP  for  Continental  Airlines  and 
Agreed  Order  No.  2000-082  7-SIP  for 
Southwest  Airlines: 

c.  In  the  table  in  paragraph  (e)  entitled 
"EPA  Approved  Texas  Non-Regulatory 
Provisions  and  Quasi-Regulatorv 
Measures  in  the  Texas  SIP  bv  adding  to 
the  end  of  the  table  Houston  Air  Port 
System  Memorandum  of  Agreement. 
The  additions  read  as  follows: 

§52.2270    Identification  of  plan. 


EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/sut)ject 


State  sub-        r-oA  , 

mittal/approvai      ^^^  ^^Z'°''^^ 
date  ^^'^ 


Explanation 


Chapter  114  (Reg  4>— Control  of  Air  Pollution  From  Motor  Vehicles 

1 


Sulxhapter  I — Non-Road  Engines 
Division  3 — Non-Road  Large  Spark-Ignition  Engines 


I 


Section  114  420  Definitions  

Section  114  421  Emission  Specitications 

Section  1 1 4  422  Control  Requ(remen|s 

Section  1 1 4  427  Exemptions  ... 


Section  114  429  Affected  Counties  and  Compliance 

Schedules 


04/19/2000 


1Z'06/2000 


04/19/2000 


04/19/2000 


12/06/2000 


[insert  11/14/ 

01  Federal 

Register  Cite  ] 

[Insert  11/14/ 

01  Federal 

Register  Cite  ] 

[Insert  11/14/ 

01  Federal 

Register  Cite  ] 

[Insert  11/14/ 

01  Federal 

Register  Cite] 

[Insert  11/14/ 

01  Federal 

Register  Cite.] 


EPA  APPROVED  Texas  Source-Specific  Requirements 


Name  of  source 


Permit  or  order  numtxjr        State  effective      EPA  approval 

date  date 


Comment 


Continental  Airlines  at  George  Bush 
Intercontinental  Airport  Houston 
Texas 

Sioulhwest    Airtines   at    William    Hobby 
Airport  Houston  Texas 


Agreed  Order  No  20OO-  10/18/2000 

0826-SIP 

Agreed  Order  No  2000-  12/06/2000 

0827-SlP 


[Insert  11/14/ 
2001  Federal 

Register  Cite  ] 
[Insert  11/14/ 
2001  Federal 

Register  Cite  ] 


(e)  * 


HGA,  Texas  1-hour  ozone  standard  at- 
tainment demonstrations. 

HGA.  Texas  1-hour  ozone  standard  at- 
tainment demonstrations 
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EPA  Approved  Texas  Non-Regulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP 


Name  of  SIP  provision 


Applicable  geographic  or 
nonattalnment  area 


State  ap- 
proval sub- 
mittal date 


EPA  approval 
date 


Comment 


Memorandum    of    Agreement   tjetween 
TNRCC  and  Houston  Airport  System 


HoustoruGalveston  Area 

Ozone  Nonattainment 
Area 


10/18/2000 


[Insert  11 '14/ 

20C1  Federal 

Register  Cne  ] 


HGA,  Texas  1-hour  ozone  standard  at- 
tainment demonstrations 


|FR  Dor  01-27582  Filed  11-13-01;  8:45  am)  • 

BtLUNG  CODE  6S60-&0-f> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 33-1 -7493;  FRL-7092-«] 

Approval  and  Promulgatk>fi  of 
Implementation  Plans;  Texas;  Lawn 
Service  Equipment  Operating 
Restrictions;  and  Requirements  for 
Motor  Vehicle  Idling  for  the  Houston/ 
Galveston  (HG)  Ozone  Nonattainment 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  appro\ing 
revisions  to  the  Texas  State 
Implementation  Plan.  This  approval 
covers  two  separate  actions.  We  are 
approving:  a  rule  that  implements  an 
operating-use  restriction  program 
requiring  that  the  handheld  and  non- 
handheld  spark-ignition  engines,  rated 
at  25  hp  and  below,  be  restricted  from 
use  by  commercial  operators  between 
the  hours  of  B  a.m  and  noon,  .^pril  1 
through  October  31.  in  the  counties 
Brazoria.  Fort  Bend.  Galveston.  Harris, 
and  Montgomery:  and,  a  rule  to 
implement  idling  limits  for  gasoline  and 
diesel-powered  engines  in  heavy-duty 
motor  vehicles  in  the  HG  area  counties 
of  Brazoria.  Chambers,  Fort  Bend. 
Galveston.  Harris,  Liberty.  Montgomer. . 
and  Waller.  The  EPA  is  approving  these 
revisions  to  the  Texas  SIP  to  regulate 
emissions  of  nitrogen  oxides  (  NOx)  and 
volatile  organic  compounds  (VOC)  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act  (the  Act).  These 
new  rules  will  contribute  to  attainment 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  standard 
in  the  HG  ozone  nonattainment  area. 
For  details  on  the  SIP  submittals  and  the 
EPA  analysis  of  the  submittals,  refer  to 
the  June  11.  2001  proposed  rule,  and  the 
associated  Technical  Support  Document 
(TSD). 


DATES:  This  final  rule  is  effective  on 
December  14.  2001 
ADDRESSES:  Copies  oi  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Environmental 
Protection  Agency.  Region  6.  Air 
Planning  Section  (6PI>-L).  1445  Ross 
Avenue.  Dallas.  Texas  75202-273.3:  and. 
the  Texas  .Natural  Resource 
Conservation  Commission.  Office  of  .Air 
Quality.  12124  Park  35  Circle.  .Austin, 
Texas  78753. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Steven  Pratt.  Air  Planning  Section 
(6PD-L).  1445  Ross  Avenue.  Dallas 
Texas  75202-2733,  Telephone  Number 
(214)  665-2140.  e-.Mail  Address. 
prntt  steven<§-epa  gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we."  "us," 
and  "our"  refers  to  EPA 

What  Action  Are  We  Taking  Today? 

On  December  20.  2000.  the  Governor 
of  Texas  submitted  to  EPA  these  two 
rule  revisions  (an  operating-use 
restriction  program  for  handheld  and 
non-handheld  spark-ignition  engines. 
rated  at  25  hp  and  below,  used  bv 
commercial  operators;  and.  idling  limits 
for  gasoline  and  diesel-powered  engines 
in  heavy-duty  motor  vehicles)  to  the  30 
TAC,  Chapter  114.  "Control  of  .\ir 
Pollution  From  Motor  V'ehicles."  as  a 
revision  to  the  SIP. 

These  new  rules  will  contribute  to 
attainment  of  the  ozone  standard  in  the 
HG  area.  The  EPA  is  approving  these 
revisions  to  the  Texas  SIP  to  regulate 
emissions  of  N0\  and  \'OCs  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  .Act  (the  Act)  For 
more  information  on  the  SIP  revision, 
please  refer  to  our  TSD  and  the  States 
December  20.  2000  SIP  revision. 

What  Are  the  Clean  Air  Act 
Requirements? 

Section  1 72  of  the  Act  provides  the 
general  requirements  for  nonattainment 
plans,  Section  172(c)(6)  and  section  110 
require  SIPs  to  include  enforceable 
emission  limitations,  and  such  other 
control  measures,  means  or  techniques 


as  well  as  schedules  and  timetables  for 
compliance,  as  may  be  necessar\'  to 
provide  for  attainment  by  the  applicable 
attainment  date  Today  s  SIP  revision 
involves  approval  of  one  of  a  collection 
of  controls  adopted  by  the  State  to 
achieve  the  ozone  standard  in  the  HG 
nonattainment  area  as  required  under 
section  172   EP.A  approval  of  this  SIP 
revision  is  governed  by  section  110  of 
the  Act 

Why  Is  EPA  Taking  This  Action? 

We  are  taking  this  actum  because  the 
State  submitted  an  adequate 
demonstration  to  show  the  necessitv  for 
these  requirements  to  achieve  the 
N.A.AQS  :n  the  HG  ozone  nonattainment 
area 

What  Are  the  Requirements  of  the 
December  20.  2000,  Texas  SIP  Revision 
for  the  Operation  of  Lawn  Service 
Equipment  That  We  Are  .Approving 
Today? 

The  purpose  of  this  rule  is  to 
implement  an  nperating-use  restriction 
program  requiring  that  the  handheld 
and  non-handheld  spark-ignition 
engines,  rated  at  25  hp  and  below,  be 
restricted  from  use  by  commercial 
operators  between  the  hours  of  6  00  a.m. 
and  noon,  April  1  through  October  31. 
Spark-ignition  lawn  and  garden  ser\  ice 
handheld  equipment  includes,  but  is 
not  limited  to,  trimmers  edgers,  chain 
saws,  leaf  blowers  A'acuu.ms,  and 
shredders  Spark-ignition  lawn  and 
garden  sers'ice  non-handheld  lawn  and 
garden  equipment  covered  b\'  the  rules 
includes  such  devices  as  walk-behind 
lawnmowers.  lawn  tractors,  tillers,  and 
small  generators  The  engines  are  both 
two  cycle  and  four  cycle  engines, 
generalh'  unable  to  use  automotive 
technology,  such  as  closed-loop  engine 
control  and  three-wa\'  c  atalvsts,  to 
reduce  emissions 

.As  a  result  of  this  restriction 
production  of  ozone  precursors  wil!  be 
stalled  until  later  in  the  dav  when 
optimum  ozone  formation  conditions  no 
longer  exist,  ultimately  reducing  the 
peak  level  of  ozone  produced  It  is 
estimated  that  this  measure  will  achieve 
a  minimum  of  0.23  tons  per  day  (tpd) 
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delay  of  NO\  until  after  noon.  There 
will  also  be  a  12.4  tpd  delay  in  VOC 
emissions  until  after  noon.  Because  the 
emission  of  NO\  and  VOC.  both 
precursors  to  the  formation  of  ozone. 
will  be  delayed  until  after  noon,  this 
delay  will  lead  to  a  reduction  in  ozone 
that  is  equivalent  to  that  which  would 
result  from  approximately  4.6  tpd  of 
N'()\  reduction. 

The  Texas  regulation  allows  operators 
to  submit  an  alternate  emissions 
reduction  plan  bv  May  .31.  200.3.  The 
alternate  plan  would  allow  operation 
during  the  restricted  hours,  provided 
the  plan  achieves  reductions  of  NO\ 
and  \'(lCs  that  would  result  in  ozone 
benefits  equivalent  to  the  underlying 
regulation. 

The  regulation  exempts  from  the 
restriction  use  at  a  domestic  residence 
hv  the  owner  of.  or  a  resident  at.  that 
domestic  residence,  use  by  a  non- 
commercial operator,  or  any  equipment 
used  exclusively  for  emergency 
operations  to  protect  human  health  and 
safety  or  the  environment,  including 
equipment  being  used  in  the  repair  of 
facilities,  devices,  svstems,  or 
infra'«tru(;ture  that  have  failed,  or  are  in 
danger  of  failing,  in  order  to  prevent 
immediate  harm  to  public  health,  safety, 
or  the  environment. 

The  affected  area  includes  the 
tolluwing  counties  within  the  HC 
nonattainment  area:  Brazoria.  Fort  Bend, 
Galveston.  Harris,  and  Montgomerv'.  The 
restrictions  applicable  to  this  Texas 
regulation  will  take  effect  April  1.  2005. 

What  Are  the  Requirements  of  the 
December  20.  2000,  Texas  SIP  Revision 
for  Restricting  Motor  Vehicle  Idling? 

The  purpose  of  this  rule  is  to  establish 
idling  limits  for  gasoline  and  diesel- 
powered  engine-,  in  heavy-duty  motor 
vehicles  in  the  HG  area.  The  rule 
defines  heavy-duty  motor  vehicles  as 
those  motor  vehicles  that  have  a  gross 
\«'hicle  weight  rating  (GVWR)  of  greater 
than  14,000  pounds.  To  comply  with 
the  motor  vehicle  idling  regulations,  no 
person  in  the  affected  counties  may 
cause,  suffer,  allow,  or  permit  the 
primary  propulsion  engine  of  a  heavy- 
duty  motor  vehicle  to  idle  for  more  than 
five  consecutive  minutes  when  the 
vehicle  is  not  in  motion  during  the  time 
period  April  1  through  October  31. 

These  idling  limits  will  lower  NOx 
emissions  and  other  pollutants  from  fuel 
c  ombustion.  B('<  ause  NO\  is  a  precursor 
to  ground-level  ozone  formation, 
reduced  emissions  of  NO\  will  result  in 
ground-level  ozone  reductions.  It  is 
^•stimated  that  this  measure  will  achieve 
a  minimum  of  0.48  tpd  of  NOx 
equivalent  reductions. 


The  Texas  regulation  allows  the 
following  exemptions:  covered  vehicles 
that  are  forced  to  remain  motionless 
because  of  traffic  conditions  over  which 
the  operator  has  no  control:  vehicles 
being  used  as  an  emergency  or  law 
enforcement  motor  vehicle:  when  the 
engine  of  a  covered  motor  vehicle  is 
being  operated  for  maintenance  or 
diagnostic  purposes:  when  the  engine  of 
a  covered  motor  vehicle  is  being 
operated  solely  to  defrost  a  windshield: 
when  the  covered  vehicle  is  being 
operated  to  provide  a  power  source 
necessary  for  mechanical  operation 
other  than  propulsion,  passenger 
compartment  heating,  or  air 
conditioning:  where  the  primary 
propulsion  engine  of  a  covered  vehicle 
is  being  operated  to  supply  heat  or  air 
conditioning  necessary  for  passenger 
comfort/safety  in  those  vehicles 
intended  for  commercial  passenger 
transportation  or  school  buses,  in  which 
case  idling  up  to  a  maximum  of  30 
minutes  is  allowed;  where  the  primary 
propulsion  engine  of  a  covered  vehicle 
is  being  used  for  transit  operations,  in 
which  case  idling  up  to  a  maximum  of 
30  minutes  is  allowed:  and  where  the 
primary'  propulsion  engine  of  a  vehicle 
is  being  used  in  airport  ground  support 
equipment.  The  exemption  for  ground 
service  equipment  is  intended  to  cover 
all  equipment  that  is  used  to  service 
aircraft  during  passenger  and/or  cargo 
loading  and  unloading,  maintenance, 
and  other  ground-based  operations. 

The  affected  area  includes  the 
following  counties  within  the  HG 
nonattainment  area:  Brazoria,  Chambers. 
Fort  Bend,  Galveston,  Harris,  Liberty, 
Montgomery,  and  Waller.  The 
restrictions  applicable  to  this  Texas 
regulation  took  effect  April  1,  2001.  This 
control  strategy  is  a  necessary  measure 
to  consider  for  contributing  to  a 
successful  attainment  demonstration 
with  the  NAAQS  for  ozone. 

The  TNRCC  has  proposed  revisions  to 
the  idling  restriction  rule.  The  changes 
clarifv'  that  the  operator  of  a  rented  or 
leased  vehicle  is  responsible  for 
compliance  with  the  requirements  in 
situations  where  the  operator  of  a  leased 
or  rented  vehicle  is  not  employed  by  the 
owner  of  the  vehicle.  Our  preliminary 
review  indicates  that  the  changes  do  not 
weaken  the  rule,  but  merely  clarify 
enforcement  provisions.  Should  a  SIP 
revision  be  submitted  incorporating 
these  changes,  the  EPA  may  publish  a 
revision  to  this  rule. 


What  Comments  Did  EPA  Receive  in 
Response  to  the  June  11.  2001, 
Proposed  Approval  of  These  Rules? 

A.  Comments  Received  in  Response  to 
the  Lawn  Senice  Operating  Restrictions 
Rule 

Five  sets  of  comments  were  received 
on  this  portion  of  the  June  11,  2001  (66 
FR  31197),  proposed  approval. 
Comments  were  received  from  the 
Engine  Manufacturer's  Association 
(EMA),  the  Toro  Company  (Toro),  the 
Business  Coalition  for  Clean  Air 
(BCCA),  the  Outdoor  Power  Equipment 
Institute  (OPEI).  and  Jeri  Yenne  on 
behalf  of  Brazoria.  Fort  Bend  and 
Montgomerv'  counties  in  Texas 
(Counties).  Each  of  these  comments 
were  in  opposition  to  the  operating-use 
restriction. 

Comment  1 :  EMA.  BCCA,  OPEI  ^d 
Toro  each  comment  that  the  operating- 
use  restriction  is  a  requirement  relating 
to  the  control  of  emissions  from  non- 
road  engines  and  thus  preempted  under 
section  209(e)  of  the  Clean  Air  Act. 
These  commenters  point  to  a  recent 
holding  from  the  U.S.  District  Court  for 
the  Western  District  which  overturned  a 
State  use-restriction  on  heavy-duty 
engines  (Engine  Manufacturers 
Association  v.  Huston,  No,  316-SS  (June 
13,  2001)). 

Response  1 :  We  disagree  that  the 
regulation  is  preempted  under  Section 
209(e)  of  the  Act.  Section  209(e) 
addresses  state  regulation  of  nonroad 
equipment.  Section  209(e)(1)  prohibits 
states  from  promulgating  standards 
relating  to  the  control  of  emissions  from 
new  construction  and  farm  equipment 
which  are  smaller  than  17.5  horsepower 
and  new  locomotives.  Section  209(e)(2) 
does  not  expressly  prohibit  state 
regulation,  but  instead  provides  in 
section  209(e)(2)(A)  that  EPA  shall 
authorize  California  to  adopt  and 
enforce  standards  and  other 
requirements  relating  to  the  control  of 
emissions  for  any  nonroad  engines  other 
than  those  preempted  under  section 
209(e)(1),  The  criteria  for  providing 
such  an  authorization  are  similar  to 
those  in  section  209(b).  Section 
209(e)(2)(B)  allows  any  state  other  than 
California  to  adopt  and  enforce 
emissions  standards  for  nonroad 
equipment,  and  to  take  such  others 
actions  as  are  referred  to  in  section 
209(e)(2)(A),  if  such  standards, 
implementation,  and  enforcement  are 
identical  to  California's  standards  and 
two  years  of  lead  time  is  provided. 
Neither  California  nor  other  states  are 
authorized  to  adopt  or  enforce 
emissions  standards  or  other 
requirements  for  the  farm,  construction, 
and  locomotive  categories  of  non-road 
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equipment  specified  in  209(e)(1).  See, 
Engine  Manufacturers  Ass'n  v.  EPA.  88 
F.  3d  1075  (DC.  Cir.  1996)  (EMA). 

EPA  is  expressly  required  to  issue 
regulations  to  implement  section  209(e). 

An  emission  standard  under  section 
209(a)  and  (e)  is  a  quantitative  limit  on 
emissions  of  a  pollutant  from  an  engine, 
vehicle  or  piece  of  equipment.  The 
means  for  achieving  such  control  are 
tvpically  through  modifying  or  changing 
the  engine  or  equipment  itself,  as 
compared  to  controlling  or  regulating 
how  the  equipment  is  operated  in-use. 
This  is  the  central  distinction  between 
emissions  standards,  which  are 
prohibited  under  section  209(e),  and 
state  limitations  on  in-use  operation, 
which  are  allowed  under  section  209(d). 

Pursuant  to  its  express  authority,  EPA 
promulgated  regulations  implementing 
section  209(e)  on  December  30.  1997  (62 
FR  67733).  See  40  CFR  part  85  subpart 
Q  and  40  CFR  part  89,  appendix  A  to 
subpart  A.  This  rule  revised  earlier 
regulations  promulgated  on  July  20. 
1994  (59  FR  36969)  and  on  June  17, 
1994  (59  FR  31306),  EPA's  regulations 
include  an  interpretive  rule  stating,  in 
part,  that  "EPA  believes  that  states  are 
not  precluded  under  section  209  from 
regulating  the  use  and  operation  of 
nonroad  engines,  such  as  regulations  on 
hours  of  use.  daily  mass  emission  limits 
or  sulfur  limits  on  fuel.  "  The  regulations 
promulgated  on  December  30,  1997 
were  not  challenged  and  are  binding 
Federal  law  The  initial  regulations  were 
challenged  in  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  Engine 
Manufacturers  Ass'n  v.  EPA.  88  F.  3d 
1075  (DC.  Cir.  1996)  {EMA).  The  basic 
issue  before  the  court  was  the  scope  of 
preemption  under  section  209(e).  While 
all  parties  agreed  that  Congress 
implicitly  intended  to  preempt  state 
action  under  section  209(e)(2),  the  scope 
of  this  preemption  was  in  dispute.  The 
court  held  that  preemption  under 
section  209(e)(2)  extended  to  both  new 
and  non-new  nonroad  equipment.  The 
court  then  went  on  to  address  "what 
sorts  of  regulations  the  states  are 
preempted  from  adopting."  See,  EMA. 
88  F.  3d  at  1093.  The  court  agreed  with 
EPA  that  'standards  "  prohibited  under 
209(e)  were  quantitative  limits  on 
emissions  as  discussed  in  Motor  & 
Equipment  Manufacturers  Ass'n.  Inc  v. 
EPA.  627  F.2d  1095  (DC.  Cir.  1979) 
(MEMA),  cert,  denied,  446  U.S.  952 
(1980).  h  also  agreed  that  EPA's 
interpretation  of  "other  requirements" 
under  section  209(e)  was  reasonable, 
limiting  them  to  'ancillary  enforcement 
mechanisms  such  as  certificates  and 
inspections."  Again,  see  EMA.  88  F.  3d 
at  1093.  Finally,  the  Court  agreed  with 
EPA  that  states  had  the  rights  to  impose 


the  kind  of  use,  operation  or  movement 
restrictions  on  nonroad  equipment 
authorized  under  section  209(d). 

We  believe  Congress  explicitly 
excluded  such  use  restrictions  from  the 
preemption  of  section  209  because, 
among  other  things,  Congress  believed 
states  were  best  situated  to  regulate  such 
use.  "It  may  be  that,  in  some  areas, 
certain  conditions  at  certain  times  will 
require  control  of  movement  of  vehicles. 
Other  areas  may  require  alternative 
methods  of  transportation  *    •    *  These 
are  areas  in  which  the  States  and  local 
government  can  be  most  effective  "  S. 
Rep.  No.  403,  90th  Cong..  1st  Sess.  34 
(1967).  Similar  congressional  intent  was 
expressed  when  the  nonroad  provisions 
were  adopted  in  1990  See  EMA.  88  F. 
3d  at  1094  n.58. 

The  EPA  regulations  on  tliis  issue  are 
binding  rules  and  have  been  upheld  by 
the  Court  of  Appeals  for  District  of 
Columbia.  We  believe  that  the  decision 
of  the  District  Court  in  EMA  v  Huston. 
in  which  EPA  was  not  a  party,  was 
incorrect  both  in  its  failure  to  defer  to 
the  reasoned  opinion  of  both  EPA  and 
the  DC  Court  of  Appeals  and  in  its 
failure  to  dismiss  the  challenge  to  the 
Dallas  use  restriction  as  an 
inappropriate  collateral  attack  on 
regulations  that  had  already  been 
upheld  in  an  earlier  appellate  court 
case. 

The  hours-of-use  restriction  enacted 
by  the  state  are  exactly  the  type  of 
restrictions  on  use  permitted  under 
stK;tion  209(d)  and  EPA  regulations. 

Comment  2:  Toro  and  the  Counties 
commented  that  the  use  restriction  does 
not  meet  the  enforceability  requirements 
of  section  110(a)(2)(C).  They  point  out 
that  no  additional  manpower  is 
provided  for  in  the  submittal  to  EPA 
and  assert  that  there  are  no  provisions 
regarding  the  consequences  for  failure  to 
comply  with  the  restrictions 

Response  2:  The  submittal  containing 
these  measures  included  evidence  of 
legal  authority  to  enforce  them.  Section 
382.039  of  the  Texas  Health  and  Safety 
Code  provides  authority  for  the  State  to 
promulgate  and  implement  regulations 
to  demonstrate  attainment.  This 
authority  to  implement  necessarily 
includes  the  authority  to  enforce 

The  State  has  addressed  in  the  SIP 
documents  that  they  will  enforce  the 
requirements  after  the  rule  compliance 
date  and  take  appropriate  action  for 
noncompliance  situations  They  have 
indicated  that  the  rules  will  be  enforced 
by  both  their  staff  in  the  commission's 
regional  offices,  as  well  as  local  air 
pollution  control  programs.  In  Texas, 
local  governments  have  the  same  power 
and  are  subject  to  the  same  restrictions 
as  the  commission  under  TCAA, 


§  382.015.  Power  to  Enter  Property,  to 
inspect  the  air  and  to  enter  public  or 
private  property  in  its  territorial 
jurisdiction  to  determine  if  the  level  of 
air  contaminants  in  an  area  in  its 
territorial  jurisdiction  meet  levels  set  by 
the  commission.  Thus,  the  local 
governments  which  also  may  sign 
cooperative  agreements  with  the 
commission  to  enforce  the  rules  under 
TCAA,  §382.115,  Cooperative 
Agreements,  have  the  authority  to 
enforce  these  rules  as  well  The 
authority  of  local  governments  to 
enforce  air  pollution  requirements  is 
specified  in  detail  in  TCAA.  *!§  382  111- 
382.115.  and  local  governments  can 
institute  civil  actions  in  the  same 
manner  as  the  TNRCC  pursuant  to  Texas 
Water  Code  (TWCj.  §  7.351.  The  TNRCC 
states  they  will  work  with  local  officials 
to  ensure  enforcement  of  the  SIP  and 
SIP  rules.  The  TNRCC  has  existing 
relationships  with  pollution  control 
authorities  in  the  City  of  Houston, 
Harris  County,  and  Galveston  County 
for  enforcement  of  other  commission 
rules.  The  agency  details  that  they  will 
continue  enforcement  relationships 
with  these  entities  and  develop 
relationships  with  other  local  officials 
as  needed  to  create  any  additional 
enforcement  mechanisms  required  for 
carrying  out  the  SIP  and  related  SIP 
rules.  The  TNRCC  states  they  will 
enforce  this  rule  with  existing  personnel 
and  does  not  anticipate  any  increase  in 
enforcement  costs.  The  State  indicates 
there  would  be  no  civil  penalties  issued 
to  a  commercial  operator,  however, 
fines  may  be  assessed  via  an 
administrative  penalty,  with  the  monies 
being  collected  and  retained  by  the 
state 

40  CFR  part  51.  Appendix  V.  details 
the  criteria  for  determining 
completeness  of  plan  submissions.  With 
respect  to  enforceability  requirements, 
the  State  has  met  the  applicable  criteria 
listed  in  Section  2.0  of  .Appendix  V. 
including:  adoption  in  State  code: 
evidence  of  legal  authority,  submitting 
copies  of  the  regulation:  evidence  that 
the  proper  state  procedural 
requirements  were  followed:  giving 
public  notice  consistent  with  EPA 
procedures,  certification  of  the  public 
hearings:  and.  compilation  of  public 
comments  and  the  State's  responses 
thereto 

If  the  State  is  unable  to  enforce  the 
program  adequately,  we  would  be  in  a 
position  to  issue  a  "SIP  call"  and 
require  additional  efforts  or  additional 
emission  control  measures  to  make  up 
for  the  reductions  lost  by  a  failure  to 
enforce  the  approved  program. 

Comment  3  The  Counties.  Toro  and 
BCCA  all  express  concern  that  the  use 
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restriction  increases  the  danger  of  heat 
related  injuries  They  assert  that  because 
operators  currently  work  from  7:00  am 
until  noon  and  then  stop  until  later  in 
the  afternoon,  the  restriction  will  cause 
workers  to  be  out  during  the  mid-day 
hours,  typically  the  hottest  part  of  the 
day.  Further,  Toro  asserts  that  citizens 
would  be  inconvenienced  by  changes  in 
maintenance  schedules  at  parks  and  golf 
courses 

Response  3:  We  do  not  necessarily 
agree  that  all  workers  will  have  to  be 
exposed  to  the  early  afternoon  heat 
because  of  the  morning  restrictions. 
True,  the  restrictions  apply  during  the 
hottest  time  of  the  year.  However,  this 
is  also  the  time  of  the  year  when  there 
is  more  daylight  If  the  owner/operator 
does  not  opt  for  alternatives  to  the 
morning  operating  restrictions 
(discussed  later  in  this  response), 
instead  of  working  during  the  mid- 
afternoon,  the  work  can  be  later  in  the 
evening,  when  temperatures  have  begun 
to  moderate  and  there  is  more  shade  and 
less  direct  sunlight.  Another  alternative 
is  to  take  measures  to  mitigate  the 
affects  of  the  heat.  According  to  OSHA 
there  are  various  methods  of  preventing 
heat  stroke  and  other  adverse  health 
effects  without  eliminating  work  during 
hot  hours  of  the  day.  Supervisors  can 
schedule  frequent  breaks  and  provide 
adequate  amounts  of  water  Operators  of 
lawn  equipment  would  be  e.xpected  to 
take  all  necessary  measures  to  protect 
their  health  and  safety  and  educate 
themselves  about  potential  risks  as  it  is 
presumed  they  do  currently. 

While  there  are  ways  to  work  around 
the  restrictions  or  mitigate  the  potential 
adverse  impacts,  the  same  may  not  be 
said  of  the  known  adverse  health 
impacts  of  elevated  ozone  levels.  These 
impacts  are  not  limited  to  those  in  the 
field  of  commercial  landscaping,  but 
apply  across  the  board  to  everyone. 
These  health  affects  are  even  more 
pronounced  in  those  particularly  unable 
to  avail  themselves  of  potential 
mitigating  measures,  the  elderly  and 
very  young.  Likewise,  the 
inconvenience  for  those  wishing  to  play 
golf  on  a  freshly  manicured  course  or 
not  be  subject  to  the  noise  of  the 
equipment  while  a  park  is  being  mowed 
is  extremely  trivial  when  compared  to 
the  benefits  of  reduced  ground  level 
ozone.  As  a  result,  we  do  not  feel  that 
these  concerns  justify  disapproval  of  the 
submittal  The  rule  does  not  ban  lawn 
maintenance  activities  altogether,  but 
simply  shifts  the  time  period  during 
which  activities  with  certain  types  of 
equipment  may  be  conducted. 

Finally,  the  regulations  offer 
alternatives  to  the  restriction  of 
operation  during  the  morning  hours. 


The  owner/operator  of  commercial 
landscape  equipment  may  opt  to  submit 
a  plan  which  provides  for  reductions  of 
VOC  and  NOy.  equivalent  to  those  that 
would  result  from  compliance  with  the 
restrictions.  Such  plans  are  to  be 
submitted  by  May  31,  2003.  and  the 
State  commits  to  take  action  on  the 
plans  by  May  31.  2004.  To  support  the 
alternative  compliance  methods,  the 
TNRCC  has  developed  guidance  to 
assist  commercial  operators  in 
developing  a  plan  to  achieve  equivalent 
emission  reductions  of  NOx  and  VOC. 
Commercial  operators  would  be  able  to 
submit  a  plan  that  uses  these  pre- 
approved  actions  or  changes  instead  of 
developing  a  plan  that  would  require 
case-specific  approval  by  the  executive 
director  and  the  EPA  Reliance  on  the 
pre-approved  measures  will  simplify  the 
plan  submittal  process  for  commercial 
operators  and  will  assist  the  executive 
director  in  the  review  and  approval  of 
each  submittal.  Commercial  operators 
retain  the  option  of  developing  their 
own  plan  which  will  be  subject  to 
executive  director  and  EPA  approval. 

The  State  considered  the  difficulties 
this  rule  may  impose  on  businesses  and 
individuals,  and  thus  is  adopting  it  with 
an  extended  compliance  schedule  so 
that  lawn  and  maintenance  businesses 
may  supplement  their  equipment  with 
electric  or  manual  powered  units,  re- 
arrange their  working  schedules,  or 
develop  an  emissions  control  plan.  It 
should  be  noted  that  the  compliance 
schedule  fits  well  with  the  indicated 
equipment  replacement  cycle  of  2  to  4 
years  common  in  the  industry.  This 
schedule  facilitates  the  transition  to 
cleaner,  electric,  or  manual  equipment. 

Comment  4:  Toro,  OPEI,  the  Counties 
and  BCCA  commented  that  this 
regulation  will  have  a  significant 
economic  impact  on  the  landscape 
service  industry  and  that  this  economic 
impact  exceeds  the  actual  benefits 
derived  from  the  restrictions. 

Response  4:  Actions  such  as  the 
approval  of  a  SEP  revision  which  merely 
approve  state  law  as  meeting  federal 
requirements  and  impose  no  additional 
requirements  beyond  those  imposed  by 
state  law  are  not  subject  to  economic 
impact  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Such  consideration  is  up  to  the  state 
under  applicable  state  administrative 
procedure  laws.  Details  on  the  States 
assessments  of  financial  impact  can  be 
found  in  the  submitted  SIP  documents. 

Comment  5.  The  Counties  questioned 
how  the  individual  enforcing  the 
restriction  will  distinguish  commercial 
from  non  commercial  operators  of  the 
equipment.  The  Counties  also  stated 
that  a  "kind  gesture  before  noon  would 


result  in  violation  of  the  restriction", 
and  cited  the  following  circumstances 
as  causing  a  violation:  The  teenager  who 
mows  his  neighbor's  lawn;  the  church 
member  who  mows  the  church  lawn  or 
church  property;  the  kind  neighbor  who 
trims  his  neighbor's  trees,  and  the 
neighbor  who  tills  the  flower  bed  or 
garden  spot  for  the  someone  next  door. 

Response  5:  For  this  rule,  a 
Commercial  operator  is  defined  as  any 
person  who  receives  payment  or 
compensation  in  exchange  for  operating 
lawn  and  garden  service  equipment 
powered  by  spark-ignition  engines  of  25 
hp  or  below' where  the  payment  or 
compensation  is  required  to  be  reported 
as  income  by  the  United  States  Internal 
Revenue  Code.  Generally  speaking,  this 
is  any  person  who  earns  more  than  $400 
a  year  using  the  aforementioned 
equipment.  The  persons  cited  by  the 
commenters  as  examples  of  those  who 
would  be  violating  the  regulation  do  not 
fall  under  the  category  of  a  commercial 
operator,  and  as  such  would  not  be  in 
violation  of  this  rule. 

The  field  methods  to  distinguish 
commercial  from  non  commercial 
operators  is  the  responsibility  of  the 
State  and  can  be  accomplished  in  a 
number  of  ways.  The  time  period 
between  now  and  the  date  of  April  1. 
2005,  when  the  restrictions  become 
effective,  provides  sufficient  time  for 
formulation  of  State  procedures/ 
requirements  for  such  determination. 

Comment  6:  BCCA  indicated  that  the 
commitment  to  implement  innovative 
measures  should  be  used  in  lieu  of  the 
restriction  on  hours  of  operation.  BCCA 
contends  that  the  ban  could  be 
eliminated  and  alternative  measures 
could  be  pursued  before  or  during  the 
mid-course  review  to  account  for  the 
NOx  reductions  that  the  TNRCC 
currently  allocates  to  the  ban. 

Response  6:  We  agree  that  the 
possibility  exists  that  innovative 
measures  may  come  about  that  would 
exceed  the  amounts  needed  to  fill  the 
gap.  However,  we  do  not  agree  that  the 
State  should  withdraw  reasonably 
available  measures  with  the  hope  that 
sufficient  reductions  to  offset  these 
regulations  will  come  to  fruition.  Lawn 
and  garden  equipment  makes  a 
significant  contribution  to  the  HG  area 
ozone  levels.  This  rule  is  significant  in 
the  HG  area's  plan  to  close  the  gap  and 
demonstrate  attainment.  In  addition, 
section  172(c)(1)  of  the  Clean  Air  Act 
requires  the  SIP  to  provide  for 
implementation  of  all  reasonably 
available  control  measures  (RACM)  as 
expeditiously  as  practicable  and  for 
attainment  of  the  NAAQS.  This  measure 
is  reasonable,  available,  and  will 
accelerate  the  attainment  of  the  ozone 
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standard.  Therefore,  the  restriction  on 
hours  of  operation  of  commercial  lawn 
equipment  is  required  to  remain  a  part 
of  the  attainment  demonstration  SIP. 

Comment  7:  Toro  and  the  Counties 
questioned  the  validity  of  the  modeling 
used  to  determine  the  benefits 
associated  with  the  restriction  on  hours 
of  operation.  Toro  believes  that  the 
emissions  predicted  by  the  State  are 
purely  speculative.  OPEI  commented 
that  the  emissions  benefits  in  the 
submittal  were  greatly  exaggerated  and 
submitted  a  technical  analysis  from  a 
technical  consultant  in  support  of  their 
position.  Further.  OPEI  commented  that 
the  baseline  emissions  inventory^  upon 
which  the  calculations  were  based  was 
incorrect. 

Response  7:  In  developing  the  SIP  and 
related  regulations  the  TNRCC  worked 
extensively  with  the  lawn  and  garden 
industry,  consultants,  and  other  affected 
industries  in  the  HG  area,  in  the 
development  of  emissions  and 
equipment  inventories  reflecting 
accurate  and  HG  area  specific  data.  The 
latest  version  of  the  photochemical 
model  recognized  by  the  EPA  for  SIP 
modeling  (the  Comprehensive  Air 
Model  with  Extensions  (CAMx))  was 
used  for  the  modeling.  The  latest 
emissions  inventories  available,  those 
provided  with  EPA's    Non-Road 
Equipment  and  Vehicle  Emission 
Study  "  (NEVES.  EPA-21A-2001. 
November  1991).  were  used  by  the  State 
in  developing  the  Lawn  and  Garden 
Equipment  Operating  Restriction  rule. 
The  TNRCC  adjusted  this  inventory  data 
for  temporal  factors  on  the  basis  of  a 
local  study  performed  in  1990  for  the 
Houston  Galveston  area.  For  lawn  and 
garden  equipment  this  represents  the 
best  information  available  at  the  time. 
This  inventory  was  then  built  up  to  the 
attainment  year  of  2007  by  using  urban 
planning  data  from  the  Houston/ 
Galveston  Area  Council  (HGAC — the 
area's  urban  planing  organization),  and 
the  latest  population  database  (1999) 
obtained  from  the  State  of  Texas 
Comptroller  of  Public  Accounts  and  the 
Texas  State  Data  Center 

The  draft  EPA  model  known  as  the 
NONROAD  model  was  not  used  for 
calculations  of  emissions,  however 
limited  use  was  made  of  the  NONROAD 
model  to  develop  the  attainment-year 
inventorv'.  Because  NONROAD  accounts 
for  the  several  phases  of  federal 
requirements  for  small  engines,  TNRCC 
ran  NONROAD  for  the  base  and 
attainment  years,  assuming  zero  growth 
in  equipment  population.  The  resulting 
emissions  were  then  ratioed  to  provide 
reduction  factors  for  each  source 
category  resulting  from  federal  controls 
Thus,  the  modeling  performed  by  the 


State  does  include  the  Federal  Phase  II 
emission  standards  for  small  handheld 
and  non-handheld  engines  recently 
adopted. 

Tne  use  of  urban  planning  projections 
from  HGAC.  the  latest  human 
population  numbers  as  the  basis  for 
growth  to  the  attainment  year  of  2007, 
and  the  inclusion  of  up  to  date  engine 
emissions  data,  provides  competent 
accuracy  of  emissions  growth  and  the 
industries'  contribution  to  ozone 
production. 

The  State  simulated  the  shifting  of 
commercial  operators  emissions  to  the 
afternoon  while  keeping  the  residential 
operators  emissions  in  the  morning 
hours  to  ensure  proper  accounting  of  the 
shift  effect  in  the  photochemical 
modeling.  Commercial  use  profiles 
show  full  use  occurring  in  the  morning 
and  afternoon  hours,  tapering  off  in  the 
evening.  However,  residential  use 
indicates  a  two  peak  profile  with  cutting 
peaks  in  the  morning  and  the  evening, 
with  slow  times  occurring  during  mid- 
day. Because  of  these  profiles,  the 
modeled  shift  was  more  sensitive  to 
commercial  operators  shifting  of  hours 
of  operation,  and  an  approximate  50% 
shift  in  emissions  resulted. 

Numerous  emission  control  strategies 
were  considered  by  the  State  in 
developing  the  modeling.  Var%ing 
degrees  of  reductions  from  point 
sources,  on-road  and  non-road  mobile 
sources,  and  area  sources  were  analyzed 
in  multiple  iterations  of  modeling,  to 
test  the  effectiveness  of  different  NOx 
reductions  The  attainment 
demonstration  modeling  and  other 
analysis  show  that  a  significant  amount 
of  NOx  reductions  is  necessar>'  from 
ozone  control  strategies  in  order  for  the 
HG  nonattainraent  area  to  achieve  the 
ozone  NAAQS  by  2007,  including 
reductions  from  surrounding  counties 
included  in  the  HG  consolidated 
metropolitan  statistical  area  (CMSA). 
The  State  used  state-of-the-art 
photochemical  methodologies  to 
develop  this  rule.  However,  the  TNRCC 
and  EPA  continually  seek  to  improve 
inventories  and  modeling,  and  while  it 
may  be  true  that  there  may  be  several 
methods  of  analysis  and  that  better 
emissions  inventories  may  yet  be 
developed,  it  is  also  known  that 
substantial  reductions  are  necessary  in 
the  HG  area  The  reductions  provided 
by  this  rule  are  significant  and 
important  in  helping  the  HG  area  to 
attain  by  2007  The  State  will  be 
performing  a  mid-course  review  in  May. 
2004  At  that  time  modifications  to  the 
SIP  can  be  made,  if  applicable. 

Comment  8:  Toro  commented  that 
Texas  should  implement  a  voluntary' 
emission  reduction  credit  program  in 


lieu  of  the  operating  restrictions.  They 
point  to  the  Texas  Emission  Reduction 
Program  established  bv  Texas  Senate 
Bills. 

Response  8:  The  "Carl  Moyer"  style 
program  referred  to  by  Toro  was 
specifically  authorized  by  Texas'  77th 
legislature.  Senate  Bill  5  not  only 
provides  statutory  authority  for 
emission  reduction  projects,  but  also 
provides  a  funding  mechanism  for  such 
a  program  However,  that  authority  is 
limited  and  not  available  for  the  small 
combustion-ignition  engines  that  are  the 
subject  of  the  operating  restrictions, 
and.  it  is  known  that  substantial 
reductions  are  necessan^  in  the  HG  area 
to  enable  the  HG  area  to  attain  bv  2007 
The  reductions  provided  bv  this  rule  are 
significant  and  important  in  this 
respect.  The  State  will  be  performing  a 
mid-course  review  in  May.  2004.  At  that 
time  modifications  to  the  SfP  can  be 
made,  if  applicable. 

Comment  9  OPEI  and  BCCA  contend 
that  the  restriction  has  a 
disproportionate  impact  on  small  and 
minority  owned  businesses. 

Response  9:  EPA  disagrees  with  this 
contention.  The  rule  will  not  have  a 
disparate  impact  on  persons  based  on 
income  level,  business  size.  race,  color, 
or  national  origin  Any  negative  impacts 
of  the  rule  are  clearly  borne  equally  by 
all  commercial  operators  and  their 
employees  governed  by  the  rule.  Equally 
significant  is  the  fact  that  the  health 
benefits  (including  health  related 
economic  benefits)  of  this  rule  will  be 
enjoyed  by  all.  including  those  claimed 
to  be  adversely  affected.  E\ery  citizen  in 
the  area,  especially  asthmatics,  the  ver>' 
young,  and  the  ven.'  old.  are  vulnerable 
to  the  effects  of  ground  level  ozone  The 
ultimate  responsibility  of  this  rule  is  to 
maintain  and  improve  the  air  quality 
and  public  health  in  the  HG  area.  This 
rule  would  do  that  by  creating 
reductions  in  NOx  and  \'OC  These 
reductions  are  a  necessary'  measure  for 
successfully  demonstrating  attainment. 
The  State  was  aware  of  the  economic 
and  other  difficulties  this  rule  will 
impose  on  businesses  and  individuals 
in  the  drafting  of  this  rule. 
Consequently,  the  rule  includes  an 
extended  compliance  schedule  so  that 
lawn  and  maintenance  businesses  may 
supplement  their  equipment  with 
electric  or  manual  powered  units  or 
develop  an  emissions  control  plan. 

B.  Comments  Received  in  Response  to 
the  Requirements  for  Motor  Vehicle 
Idling  Rule 

Only  one  set  of  comments  were 
received  on  this  portion  of  the  proposal. 
Those  comments  were  submitted  by  leri 
Yenne  on  behalf  of  Brazoria.  Fort  Bend 
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and  Montgomery  counties  in  Texas 
(Counties). 

Comment  1   The  Counties  assert  that 
tiip  exceptions  provided  effectively 
nullify  the  prohibition  on  idling  and 
that  because  the  exceptions  are  so  broad 
there  will  be  no  emission  reductions  as 
a  result  of  these  reouirements. 

Response  1:  We  disagree  with  this 
comment.  Under  30  TAC  section 
114.507  the  restrictions  clearlv  apply  to 
all  vehicles  over  14.000  pounds, 
including  long-haul  trucks  and  buses, 
that  operate  in  the  counties  specified. 
The  exceptions  are  intended  to  account 
for  reasonable  circumstances,  such  as 
when  the  vehicle  is  not  in  motion  due 
to  traffic  congestion.  Those  vehicles 
used  for  commercial  passenger 
transportation  and  school  buses  mav 
idle  for  the  purpose  of  passenger 
comfort,  hut  only  up  to  thirty  minutes. 
We  do  not  believe  extending  the  idling 
limitatitm  from  fi\e  minutes  '.o  30 
minutes  or  applving  any  of  the  other 
exemptions  render  the  program  a 
nullity 

(kmtnwnt  J:  The  Counties  commented 
that  enforcement  of  these  provisions 
was  unlikely  given  the  difficulty 
enforcing  weight  restrictions. 

Response  2:  We  are  unaware  of  anv 
credible  evidence  indicating  that  the 
State  would  not  be  able  to  enforce  the 
idling  restrictions.  The  State  has 
submitted  information  to  demonstrate 
the  legal  authority  to  enforce  this 
measure  If  there  is  a  failure  to 
implement  the  program,  EP.-\  may  issue 
a  "SIP  call  ■  and  require  the  State  to 
either  correct  the  program  deficiencies 
or  submit  measures  sufficient  to  offset 
all  lost  emission  reductions. 

The  State  is  working  on  reaching 
agreements  with  the  local  governments 
for  assistance  in  enforc:ing  these 
regulations.  The  Texas  Health  and 
Safety  Code  provides  for  enforcement  of 
State  environmental  regulations  in 
sections  382.111  through  382  115.  In 
addition,  local  governments  mav 
institute  civil  actions  in  the  same 
manner  as  the  TNRC^C  according  to 
section  7.35 1  of  the  Texas  Water  Code 

Comment  ,7  The  Counties  assert  that 
there  is  no  scientific  evidence  to 
support  the  reductions  claimed  from 
idling  restrictions. 

Response  3:  EPA  disagrees  with  the 
comment.  Statistics  clearly  indicate  that 
vehicles  over  14,000  GVMR  are 
typically  diesel  These  vehicles  have 
documented  less  stringent  emission 
standard  requirements  than  light  duty 
vehicles  Studies  indicate  that  these 
types  of  vehicles  typically  are  allowed 
to  idle  for  long  periods  of  time. 
Targeting  of  these  vehicles  to  restrict 
their  idle  time  will  reduce  their 


emissions,  including  NO\  Because  NO\ 
is  a  precursor  to  ground-level  ozone 
formation,  reduced  emissions  of  NOx 
will  result  in  ground-level  ozone 
reductions.  Texas  used  state-of-the-art 
photochemical  methodologies  to 
develop  this  rule.  Emissions  data  for 
covered  vehicles  were  adjusted  for 
lower  idle  times  in  accordance  with  the 
restriction  (estimated  hours  of  operation 
that  would  be  reduced  due  to  the 
restrictions),  and  this  data  was  used  as 
modeling  input.  Modeling  assessing  the 
benefits  of  this  NO\  emission  reduction 
strategy  demonstrated  that  emission 
reductions  could  be  achieved  bv 
limiting  the  idling  time  of  heavy-duty 
motor  \ehic:les.  The  modeling  showed 
that  by  the  year  2007,  the  idling  limits 
will  reduce  NO\  emissions  in  the 
affected  area  by  0,48  Ions  per  day  (tpd). 
The  TNRCC  further  estimates  a  daily 
cost  savings  benefit  of  this  nile  at 
approximately  S5 1 ,900  per  ton  of  NO\ 
reduced.  This  figure  was  calculated 
from  the  estimated  NOx  reductions  from 
this  strategy  of  0.48  tpd.  the  estimated 
reduction  in  fuel  consumption  per  hour. 
and  the  current  price  per  gallon  of  fuel 
sold  in  the  affected  area. 

Substantial  reductions  are  necessary 
in  the  HG  area  The  reductions  provided 
by  this  rule  are  significant  and 
important  in  helping  the  HG  area  to 
attain  bv  2007  This  rule  is  one  element 
of  an  air  pollution  rontrol  strategy  in  the 
eight-counties  HG  ozone  nonattainment 
area  to  reduce  NOx  necessarv  for  the 
counties  to  be  able  to  demonstrate 
attainment  with  the  ozone  NAAQS.  The 
State  will  be  performing  a  mid-course 
review  in  May,  2004,  At  that  time 
modifications  to  the  SIP  can  be  made,  if 
applicable  Should  the  restrictions  not 
provide  the  reductions  anticipated. 
Texas  will  be  required  to  submit 
additional  measures  to  ensure 
attainment  of  the  ozone  NAAQS  by 
2007       j 

EPA  Action 

We  are  approving  two  rules:  Lawn 
Service  E(|uipment  (Operating 
Restrictions;  and.  Requirements  for 
Motor  Vehicle  Idling  for  the  HG  Ozone 
Nonattainment  Area 

Administrative  Requirements 

Under  Exe<:utive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulator}-  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  This  action  merely  approves 


state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
w'ill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C,  601  et  seq.].  Because  this" 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104^), 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,"  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  re  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act,  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS,  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.SC, 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
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Paperwork  Reduction  Act  of  1995  (44 
U.S.C   3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S,C.  section  801  et  seq  .  as  added  bv 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule  ' 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EP.^  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  US  Senate,  the  US 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2), 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  lanuary  14.  2002 
Filing  a  petition  for  reconsideration  bv 
the  -Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Motor  vehicle  pollution. 
Volatile  organic  compounds.  Nitrogen 
oxides  Ozone,  Reporting  and 
recordkeeping  requirements. 


Dated:  October  15.  2001. 
Gregs  \.  Cooke, 
Acting  Regional  Administrator.  Region  8. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.\ufhorit>':  42  US  C  7401  et  seq. 

Subpart  SS— Texas 

2.  In  §  52.2270.  the  table  in  paragraph 
(c)  is  amended  by  adding  to  the  ending 
of  the  section  "Chapter  114  (Reg  4) — 
Control  of  Air  Pollution  From  Motor 
\'ehicles"  new  heading?  with  entries  for 
"Subchapter  1 — Non-Road  Engines"  and 
"Subchapter  I — Operational  Controls  for 
Motor  Vehicles",  to  read  as  follows: 

§  52.2270     Identification  of  plan. 

•  ♦  «  •  * 

(c)*    •    ' 


EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/sub)ecl 


State  ap- 
proval sub- 
mittal date 


EPA  approval 
date 


Explanation 


Chapter  114  (Reg  4)— Control  of  Air  Pollution  from  Motor  Vehicles 


Subchapter  t — Non-Road  Engines 
Division  6:  Lawn  Service  Equipn^nt  Operating  Restrictions 


Section  114.452  Control  Requirements 


12/20/00     [Insert  11-14- 

01  Federal 
Register  ate] 


Section  114  459 


Affected  Counties  and  Compliance 

Dates 


12*20/00     [Insert  11-1 4- 

01  Federal 

Register  cite] 


Sut>chapter  J — Operational  Controls  for  Motor  Vehicles 
Division  1 ;  Motor  Vehicle  Idling  Limitations 


Section  114  500  Definitions  

Section  114,502  Control    Requirements    tor    Motor 

Vehicles 

Section  114.507  Exemptions  

Section  114  509  Affected  Counties  and  Compliance 

Dates 


12y'20/00 


12/20/00 


[Insert  11-14- 

01  Federal 

Register  ate] 

[Insert  11-14- 

01  Federal 

Register  ate] 


12/20/00 


[Insert  11-14- 

01  Federal 

Register  cite] 


12/20/00     [Insert  11-14- 

01  Federal 

Register  cite; 
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IFR  D(H    01-2758.1  Filed  11-13-01;  8:45  am) 

BILLING  COOC  6S«0-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 34-^8-7532;  FRL-7092-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Control 
of  Emissions  of  Nitrogen  Oxides  From 
Stationary  Sources  in  the  Houston/ 
Galveston  Ozone  Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agencv  (EPA), 
action:  Final  rule. 


SUMMARY:  The  EPA  is  approving 

revisions  to  the  Texas  State 
Implementation  Plan  (SIP),  This 
rulemaking  covers  five  separate  actions. 
First,  we  are  approving  revisions  to  the 
Texas  Nitrogen  Oxides  (N(K)  rules  for 
point  sources  of  NCK  in  the  Houston/ 
Galveston  (H/GA)  ozone  nonattainmont 
area  of  Texas  as  submitted  to  us  bv  the 
State  on  December  22,  2000,  These  new 
limits  for  point  sources  of  NO^  in  the 
H/GA  will  contribute  to  attainment  of 
the  1-hour  ozone  National  .Ambient  Air 
Quality  Standard  (NAAQS)  in  the  H/GA 
1-hour  ozone  nonattainment  area. 
Second,  we  are  approving  an  exclusion, 
from  the  federally-approved  SIP,  of 
carbon  monoxide  (CC))  and  ammonia 
emission  limits  anrillarv  to  the  NOx 
standards  for  post  combustion  controls 
found  in  Title  30  of  the  Texas 
Administrative  Code  (TAG),  Chapter 
1 17  Third,  wf  are  appro\ing,  hv 
parallel  processing,  revisions  to  the 
Texas  N0\  rules  for  stationary  die.sel 
engines  or  stationary  dual-fuel  engines 
in  the  H/Ci.-\  1-hour  ozone 
nonattainment  area.  Fourth,  we  are 
approving,  through  parallel  processing, 
revisions  made  to  the  Texas  SIP 
concerning  compliance  schedules  for 
utility  electric  generation  and  Industrial, 
Commercial,  and  Institutional  (ICl) 
sources  in  the  H/GA  area.  Fifth,  we  are 
approving,  through  parallel  processing, 
revisions  made  to  the  Texas  SIP 
concerning  lean-burn  and  nch-burn 
engines.  The  EPA  is  approving  the  SIP 
revisions  described  as  actions  number 
one,  two,  three,  four,  and  five  to  regulate 
emissions  of  N'()\  as  meeting  the 
requirements  of  the  Federal  Clean  Air 
Act  (the  Act) 

DATES:  This  rule  will  be  effective  on 
December  14,  2001 

ADDRESSES:  Copies  of  the  documents 

about  this  action  including  the 


Technical  Support  Document,  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency. 
Region  6,  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
12124  Park  35  Circle.  Austin,  Texas 
787,S3 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Alan  Shar,  Air  Planning  Section  (6PD- 
L),  EPA  Region  6.  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733,  telephone 
(214) 665-6691,  and 
Shar  ,"\lan@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1,  What  actions  are  we  taking  in  this 

document? 

2,  Did  we  receive  written  comments  on  these 

proposed  actions? 

3,  When  did  the  public  comment  period  for 

our  proposal  on  these  actions  expire? 
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Throughoui  this  doc  ument  "we."  "us." 
and  "our"  means  KP.A. 

1.  What  Actions  Are  We  Taking  in  This 
Document? 

On  December  22.  2000,  Creorge  W. 
Bush,  then  Governor  of  Texas, 
submitted  rule  revisions  to  30  TAG. 
Chapter  117,  ■Control  of  Air  Pollution 
From  Nitrogen  Compounds,"  as  a 
revision  to  the  SIP  for  point  sources  in 
the  H/GA.  The  December  22.  2000. 
submittal  required  an  89  percent 
reduction  in  emissions  of  NO\  from 
point  sources  in  the  H/GA  area. 

As  part  of  a  negotiated  settlement  in 
the  case  of  BCCA  Appeal  Group  v. 
Tfxcis  Natural  Resource  Conservation 
Commission.  No.  GNl-00210  (250th 
Dist.  Ct.  Travis  County)(complaint  filed 
on  lanuarv  19,  2001)  reached  on  Mav 
18,  2001,  TNRCC  issued  a  proposal  to 
revise  30  TAG,  Chapter  117  on  Mav  30, 
2001.  On  June  15,  2001,  Texas  Governor 
Rick  Perry  submitted  a  request  letter  to 
us  asking  to  process  the  Mav  30,  2001, 
proposed  rule  revisions  to  30  TAG, 
Chapter  117,  as  a  revision  to  the  SIP 
from  point  sources  in  the  H/GA,  through 
parallel  processing. 

On  luly  12,  2001  (66  FR  36532),  we 
published  a  notice  of  proposed  approval 
of  the  December  22,  2000  rules  for  point 
sources  of  NOx  in  the  H/GA,  We  also 
proposed  to  approve,  through  parallel 
processing,  revisions  to  the  NOx  rules 
for  H/GA  concerning  (a)  stationan' 
diesel  engines  or  stationary  dual-fuel 
engines,  (b)  compliance  schedules  for 
utility  electric  generation  and  ICI 
sources  and  (c)  lean-burn  and  rich  burn 
engines.  We  noted,  but  did  not  propose 
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for  approval,  alternate  NOx  emissions 
reductions  and  specifications  contained 
in  the  May  30,  2001  proposed  changes 
to  the  Texas  rules. 

On  September  26.  2001,  the  TNRCC 
adopted  as  final  rules  amendments  to  30 
TAG.  Chapter  117  proposed  on  Mav  30, 
2001,  with  certain  revisions. 

On  October  4,  2001 ,  Texas  Governor 
Rick  Perr\-  submitted  a  request  letter  to 
us  asking  us  to  process  the  September 
26,  2001,  final  rule  amendments  to  30 
TAG,  Chapter  117.  as  a  revision  to  the 
SIP  for  point  sources  in  the  H/GA  area 

Th§  State  of  Texas  submitted  this 
revisibn  to  us  as  a  part  of  the  NOx 
reductions  needed  for  the  H/GA  area  to 
attain  the  1-hour  ozone  standard.  In  this 
document  we  are  taking  five  separate 
actions:  (1)  We  are  approving  the 
December  22,  2000,  rule  revision  to  the 
Texas  SIP  as  proposed  at  66  FR  36532 
duly  12,  2001)  The  State  of  Texas 
submitted  this  revision  to  us  as  a  part 
of  the  NOx  reductions  needed  for  the  H' 
GA  area  to  attain  the  1-hour  (jzone 
standard.  These  NOx  reductions  will 
assist  H/GA  to  attain  the  1-hour  ozone 
standard,  (2)  We  are  approving 
exclusion  of  the  CO  and  ammonia 
emission  limits  found  in  30  TAG 
Chapter  117  in  conjunction  with  NOx 


emission  limits,  from  the  federally 
approved  Texas  SIP  In  our  65  Federal 
Register  64148  document  published  on 
October  26,  2000,  and  65  Federal 
Register  64914  document  published  on 
October  31.  2000.  we  included  CO  and 
ammonia  emission  limits,  in  addition  to 
the  NOx  emission  limits,  as  a  part  of  the 
federally  approved  Texas  SIP  Texas  did 
not  onginallv  request  their  inclusion 
and  subsequently  asked  us  not  to  have 
these  limits  included  as  a  part  of  the 
federally  approved  SIP  In  todays  final 
rulemaking,  we  are  excluding  the  limits 
on  CO  and  ammonia  emissions, 
resulting  from  use  of  post  combustion 
controls,  from  the  federally  approved 
SIP  for  Texas  as  proposed  at  66  FR 
36532,  36533.  (3)  We  are  approvmg, 
through  parallel  processing,  revisions 
made  to  sections  of  30  TAG,  Chapter 
1 17  that  Texas  proposed  on  Mav  30, 
2001 ,  and  submitted  to  us  as  final  rules 
on  October  4.  2001.  concerning 
stationarv'  diesel  engines  or  stationary 
dual-fuel  engines  because  Texas  is 
relying  on  these  NOx  reductions  to 
demonstrate  attainment  of  the  1  -hour 
ozone  standard  in  the  H/G.'\  1-hr  ozone 
nonattainment  area,  (4)  We  are 
approving,  through  parallel  processing, 
rexisions  made  to  sections  of  30  TAC. 


Chapter  117  that  Texas  proposed  on 
May  30,  2001 ,  and  submitted  to  us  as 
final  rules  on  October  4.  2001. 
concerning  NOx  emissions 
specifications  and  compliance 
schedules  for  utility  electric  generation 
and  ICI  sources  in  the  H/GA  area,  (5)  We 
are  approving,  through  parallel 
processing,  revisions  made  to  sections 
of  30  TAG.  Chapter  1 1 7  that  Texas 
proposed  on  May  30.  2001.  and 
submitted  to  us  as  final  rules  on  October 
4,  2001,  concerning  both  the  lean-burn 
and  nch-burn  reciprocating  internal 
combustion  engines. 

In  this  document  we  are  not 
approving  the  alternate  or  less  stringent 
NOx  emissions  specifications  and  less 
stringent  emissions  reductions  that  are 
part  of  the  proposed  May  30.  2001, 
Texas  SIP  revision,  and  submitted  to  us 
as  final  rules  on  October  4,  2001    See 
proposed  action  number  six  at  66  FR 
66352,  published  on  luly  12,  2001, 

Table  1  contains  a  summary  list  of  the 
sections  of  30  TAC.  C:hapter  117  that 
Texas  proposed,  on  May  30,  2001, 
adopted  on  September  26,  2001.  and 
submitted  to  us  as  final  rules  on  October 
4.  2001,  that  we  a^^■  approving  (with 
certain  exceptions  discussed  below)  for 
sources  of  NOx  in  the  H/G.^  area 


Table  I.— Section  Numbers  and  Section  Descriptions  of  30  TAC.  Chapter  117  Affec"i"ed  ey  the  May  30.  2001. 

Proposed  Rule  Revision 


Section 


Descnption 


117  10  ... 
117  101  . 
117 103  . 
117 105  . 
117  106  . 
117  107  . 
117  108 
117  110 
117111 
117.113  . 
117  114  , 
117,116  , 
117119 
117  121 
117 138 
117  201 
117  203 
117  205 
117206 
117,207 
117208 
117210 
117211 
117.213 
117.214 
117216 
117,219 
117  221 
117  471 
117  473 
117  475 
117  478 
117,479 
117,510 


Definitions 

Applicability, 

Exemptions 

Emission  Specifications  for  Reasonably  Available  Control  Tectinoiogy. 

Emission  Specifications  for  Attainment  Demonstrations, 

Alternative  System-wioe  Emission  Specifications 

System  Cap 

System  Cap 

Initial  Demonstration  of  Compliarice 

Continuous  Demonstration  of  Compliance 

Emission  Testing  and  Monitonng  for  the  Houston 'Galveston  Attainment  Demonstration 

Final  Control  Plan  Procedures  for  Attainment  Demonstration  Emission  Specifications 

Notification,  Recordkeeping  and  Reporting  Requirements 

Alternative  Case  Specific  Specifications, 

System  Cap 

Applicability 

Exemptions 

Emission  Specifications  for  Reasonably  Available  Control  Tecfinology  (RACT). 

Emission  Specrfications  for  Attainment  Demonstrations, 

Alternative  Plant-wide  Emission  Specifications 

Operating  Requirements. 

System  Cap 

Initial  Demonstration  of  Compliance 

Continuous  Demonstration  of  Compliance 

Emission  Testing  and  Monitonng  for  the  Houston'Gaiveston  Attainment  Demonstration 

Final  Control  Plan  Procedures  for  Attainment  Demonstration  Emission  Specifications 

Notification.  Recordkeeping  and  Reporting  Requirements 

Alternative  Case  Specific  Specifications. 

Applicability 

Exemptions 

Emission  Specifications 

Operating  Requirements 

Monitonng,  Recordkeeping  and  Reporting  Requirements 

Compliance  Schedule  for  Utility  Electric  Generation  m  Ozone  Nonattainment  Areas 
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Table  I.— Section  Numbers  and  Section  Descriptions  of  30  TAG,  Chapter  117  Affected  by  the  May  30.  2001, 

Proposed  Rule  Revision— Continued 


Section 


Descnption 


117.520 I  Compliance  Schedule  for  Indusfrial.  Commercial,  and  Institutional  Combustion  Sources  in  Ozone  Nonattamment  Areas. 

117  534 j  Compliance  Schedule  for  Boilers.  Process  Heaters.  Stationary  Engines,  and  Gas  Turbines  at  Minor  Sources 

117.570 I  Use  of  Emissions  Credits  for  Compliance 


2.  Did  We  Receive  Written  Comments 
on  These  Proposed  Actions? 

Yes.  we  riTi'i\  od  written  comments 
on  these  proposed  actions.  See  sections 
4  and  5  of  this  document  for  additional 

information 

3.  When  Did  the  Public  Comment 
Period  for  Our  Proposal  on  These 
.Actions  Expire? 

The  public  comment  period  for  our 
proposal  on  these  actions  expired  on 
August  13.2001. 

4.  Who  Submitted  Comments  to  Us? 

We  re(  ei\  t'd  written  (.uiiinients  from 
Reliant  Energy.  Inc.  (RE);  Environmental 
Defense  (ED)  of  Austin.  Texas: 
l.ouisiand-Pacific  Corporation  (LPC); 
Business  Coalition  for  Clean  Air  Appeal 
Group  (BCCAAG)  represented  by  Baker 
Botts.  L.L.P.  of  Dallas.  Texas;  and  Texas 
Industries  Operations.  L.P.  (TXI) 
represented  by  Jenkens  and  Gilchrist  of 
Austin.  Texas. 

5.  How  Do  We  Respond  to  the 
Submitted  Written  Comments? 

The  summar\  of  the  written 
comments  that  we  received  and  our 
response  to  those  comments  are  as 
follows: 

Comment  #i;  RE  commented  that  it 
supports  EPA's  approval  of  the 
emissions  specifications  for  the  utility 
boilers  (proposed  action  number  four, 
section  9.  Table  VI  of  66  FR  36532. 
published  on  luly  12.  2001). 

Response  to  comment  #1:  We 
appreciate  the  commenter's  support  in 
this  regard. 

Comment  #2;  RE  commented  that  it 
supports  the  BCCAAGs  position  on 
alternate  emission  specifications  and 
further  adjustments  to  the  proposed 
.N()\  emissions  reductions. 

Response  to  comments  #2.  A  Consent 
Order  filed  in  BCCA  Appeal  Group  v. 
Texas  \'atural  Resource  Consen-ation 
Commission.  No.  GNl-00210  (250th 
Disl.  Ct.  Travis  County)  (complaint  filed 
on  lanuarv  19,  2001).  among  other 
things,  provides  for  completion  of  a 
Science  Evaluatiim  to  study  the  causes 
of  rapid  ozone  formation  events  and  to 
identif\'  potential  control  measures  not 
fnund  in  the  H/GA  Attainment 
Demonstration.  We  can  not  act  upon  the 
suggested  alternate  emission 


I 

specifications  and  any  further 
adjustments  to  the  State's  NOx  rules 
without  the  completed  studies  and 
necessary  modeling  relevant  to  the  H/ 
GA  area.  Neither  the  State  nor  EPA  has 
any  final  scientific  data  and  modeling 
results  to  support  a  final  action  that 
relaxes  the  NOy  reductions  required 
presently  by  the  State  for  the  H/GA  area. 
Such  an  action  is  not  ripe  for  EPA"s 
review.  Therefore,  we  acknowledged  but 
did  not  propose  to  approve  the 
BCCAAG's  alternate  emission 
reductions  and  schedules  identified  in 
66  FR  36S32.  published  on  July  12. 
2001.  At  present  there  is  inadequate 
information  in  the  record  to 
demonstrate  that  the  alternate  emission 
specifications  and  further  adjustments 
to  the  federally-approved  NGx 
emissions  reductions  would  enable  H/ 
GA  to  attain  the  NAAQS  for  ozone. 

Comment  #3:  RE  states  that  it  is 
incorporating  its  September  25.  2000 
comments  to  TNRCC  on  the  SIP  into  its 
present  comments  on  EPA's  proposed 
approval  of  the  SIP.  RE  commented  that 
it  incorporates  the  BCCAAG's  comments 
submitted  to  the  TNRCC  by  reference  in 
its  letter.  In  the  comments  filed  bv  letter 
of  September  25.  2000.  with  TNRCC.  RE 
proposed  the  REI  NQ\  Emission 
Reduction  Plan,  formulated  by  the 
companv,  as  an  alternative  to  the  plan 
proposed  bv  TNRCC.  RE  fiirther 
commented  that  (a)  the  TNRCC 
proposed  NO\  emission  rates  for  gas- 
fired  boilers  were  technically  infeasible 
and  economically  unreasonable;  (b) 
TNRCC  underestimated  the  cost  of 
controlling  NO\  emission  from  utility 
boilers  add  gas  turbines;  (c)  CO  limits 
for  Gas,  Oil.  and  Coal-fired  units  need 
delineation,  (d)  the  baseline  heat  input 
for  30-day  average  limit  calculations 
should  ba  changed;  (e)  heavv-dutv 
engine  NOx  reduction  technology  is  not 
effective  on  power  take  off  devices  on 
utility  vehicles:  (f)  REI  supports  the  rule 
revisions iregarding  the  cap  and  trade 
program  filed  by  the  Texas  Industry 
Project  (TIP);  and  (g)  the  photochemical 
modeling  forming  the  basis  of  the  rule 
is  not  simulating  meteorological  and 
chemical  processes  with  sufficient 
accuracy  to  quantitatively  predict  the 
emission  reductions  needed  to  attain  the 
ozone  NAAQS. 


Response  to  comment  #J.-  We  will 
respond  to  the  BCCAAG's  comments 
that  have  been  incorporated  by 
reference  by  RE  later  in  this  document. 
See  our  responses  to  comments  #21 
through  #30.  We  are  responding  here 
only  to  those  comments  bv  RE  in 
September  2000.  whiih  are  germane  to 
the  present  rulemaking  adopting  the 
TNRCC  revisions  to  30  TAG  Chapter  117 
into  the  SIP.  The  TNRCC  responded  to 
RE  comments  in  Rule  Log  No.  200O- 
011H-117-AI  (December.  2000).  The 
Clean  Air  Act  assigns  to  the  states  initial 
and  primary  responsibility  for 
formulating  a  plan  to  achieve  NAAQS. 
It  is  up  to  the  state  to  prepare  state 
implementation  plans  which  contain 
specific  pollution  control  measures.  It  is 
clear  from  review  of  the  TNRCC's 
analysis,  contained  in  Rule  Log  No. 
20OO-O11H-117-A1.  that  the  issues 
raised  by  RE  comments  were  evaluated 
and  considered  by  TNRCC  during  the 
state  rulemaking  process. 

The  EPA's  responsibilities  under  the 
.Act  are  qualitativel\-  different  from 
those  of  the  state  agency  The  EPA  is 
charged  with  reviewing  and  approving 
or  disapproving  of  enforceable 
implementation  plans  prepart^d  bv 
states  and  other  political  subdivisions 
identified  in  the  statute  It  is  not  EPA's 
role  to  disapprove  the  State's  choice  of 
control  strategies  if  that  strategy  will 
result  in  attainment  of  the  one-hour 
standard  and  meets  all  other  applicable 
statutory  requirements.  See  I'nion 
Electhcv  EPA.  427  U.S.  246  (1976);       ' 
Train  v.  :V/?DC  421  US  60  (1975).  The 
EPA's  role  in  reviewing  SIP  submittals ' 
is  to  approve  state  choices,  provided 
that  they  meet  the  criteria  of  the  Clean 
Air  Act,  Federal  inquiry  into  the 
economic  reasonableness  of  state  action 
is  not  allowed  under  the  Clean  .Air  Act 
[see.  Union  Electric  Co  .  v.  EPA.  427 
U.S.  246.  255-266  (1976):  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
a\ailahility  of  alternatives  fur  purposes 
of  a  wai\er  of  Federal  preemption.  The 
State  has  submitted  information 
indicating  that  the  administrative 
requirements  of  Texas  law  have  been 
met   We  defer  to  the  State  analysis  until 
such  time  as  a  State  C'ourt  has 
determined  otherwise.  Our  review  of  the 
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TNRCC's  responses  to  RE  comments. 
taken  together  with  all  the  rest  of  the 
information  in  the  atiministrative  record 
for  the  SIP.  does  not  lead  to  the 
conclusion  that  the  SIP  is  inadequate  to 
attain  the  ozone  NAAQS  in  the  H/GA 
area. 

Comment  n4:  LPC  commented  lliat 
the  NOx  emission  reductions  and 
corresponding  emission  limits  are  too 
low  for  RACT  for  industrial  wood-fired 
boilers. 

Response  to  comment  #4;  The 
Emission  Specifications  for  Attainment 
Demonstration  (ESAD)  for  wood-fired 
boilers,  taken  together  with  ESADs  for 
other  point  sources  of  NOx.  were 
developed  in  order  for  the  H/GA  area  to 
achieve  attainment  with  the  ozone 
NAAQS.  The  ESADs  are  technically 
feasible  standards  which  represent  the 
level  of  point  source  NOx  controls 
necessary  for  the  H'GA  area  to  attain  the 
NA.^QS.  The  EPA  recently  published  an 
updated  version  of  AP-42  concerning 
wood-fired  boilers,  discussed  in  the 
next  response. 

Comment  #5.-  LPC  commented  that 
EPA  should  evaluate  the  NOx  R--\CT  on 
wood-fired  boilers,  and  particularly  how- 
it  applies  to  boilers  of  differing  design, 
heat  input,  and  wood-fuel.  LPC  noted 
that  the  California  Air  Resource  Board's 
1991  R.^CT  for  wood-fired  boilers  in 
certain  mmattainment  areas  was  0.052 
lb  NOx/MMBtu  or  40  parts  per  million 
(ppm). 

Response  to  comment  #5  The  AP-42 
section  1.6.1  referenced  by  the  LPC  in 
the  commentor's  August  10.  2001. 
comment  letter  is  from  the  2/98  or  2/99 
version  of  the  AP-42  (older  .AP-42).  The 
LPC's  comment  letter  is  dated  August 
10.  2001.  On  August  21.  2001.  EPA 
released  its  final  revised  version  of  the 
AP— 42.  section  1.6  concerning  "Wood 


Residue  Combustion  in  Boilers."  You 
can  find  the  latest  version  of  the  AP-42. 
section  1.6  (8/01  version)  concerning 
"Wood  Residue  Combustion  in  Boilers" 
at  /j  ttp  ://wvk-w.  epa  .gov/ttn  /ch  ie  f/ap4  21 
ch01/final/c01s06.pdf.  The  NOx 
emission  factor  rating  in  the  Table  1.6- 
2  of  the  older  AP^2s  were  of  "C"  and 
"D"  rating  category.  The  NOx  emission 
factors  in  the  new  Table  1.6-2  are  not 
categorized  as  being  boiler  type  and  heat 
input  (size)  specific  or  dependent.  The 
NOx  emission  factor  rating  of  the  new 
NOx  emission  factor  from  wood-fired 
boilers  listed  in  the  new  Table  1.6-2  is 
reported  as  high  as  "A  "  rating.  The  "A" 
rating  of  the  NOx  emission  factor,  from 
wood-fired  boilers  in  the  new  AP-42. 
indicates  that  differentiation  of  the 
boiler  type  and  heat  input  may  not  be 
as  significant  as  once  thought  to  be.  In 
Texas  the  original  NOx  RACT  rules.  30 
TAG  Chapter  117.  were  adopted  in  1993 
and  earlier.  As  H/GA  area  continued  to 
be  nonattainment  for  ozone  and 
photochemical  grid  modeling  indicated 
that  those  early  NOx  control  measures 
were  not  adequate  to  bring  the  area  into 
attainment  with  the  one-hour  ozone 
standard,  more  source  categories 
became  subject  to  Chapter  117  rules, 
and  the  Chapter  117  requirements  and 
emission  limitations  became  more 
stringent.  The  California  Air  Resource 
Board  recommended  the  0.052  lb  NOx/ 
MNfBtu  limitation  in  a  document 
entitled  'Determination  of  R.'\CT/ 
BARCT  for  Industrial.  Institutional,  and 
Commerr  lai  Boilers,  Steam  Generators, 
and  Process  Heaters"  in  1991   The  air 
pollution  control  technology  is  a 
dynamic  and  evolving  process.  Ten 
years  ago.  in  1991.  a  concentration 
based  NOx  limit  in  single  digit  ppm  was 
impracticable  With  today's  technology 
and  ad\ancements  in  process  control 


techniques,  such  NOx  limits  for 
combustion  sources  are  not  uncommon. 
Therefore,  we  are  of  the  opinion  that  the 
State  in  its  proposed  NOx  emission 
limitation  of  0  046  lb  NOx/MMBtu  has 
taken  the  boilers  of  differing  type  and 
heat  input  into  consideration,  and  this 
limit  is  approvable. 

Comment  #6.  LPC  recommended  that 
EPA  should  consider  and  clarifv 
potential  complications  with  meeting 
PM-10  and  NOx  emission  limits  with 
multiple  and  simultaneous  controls.  In 
particular.  LPC  commented  that  NOx 
control  technologies  for  wood-fired 
boilers  are  unproven.  and  that  it  was 
unable  to  locate  industr\-specific  data 
supporting  the  proposed  limit  of  0.046 
lb  NOx/MMBtu. 

Response  to  comment  #6;  According 
to  section  4.5  of  the  "Background 
Document  Report  on  Revisions  to  5th 
Edition  ,\P^2,  Section  16.  Wood 
Residue  Combustion  In  Boilers  ".  dated 
luly  2001.  emission  factors  for  NOx 
have  been  replaced  with  new  factors. 
The  old  (2/99)  AP^2  NOx  emission 
factors  separated  the  data  by  boiler 
configuration.  The  average  NOx 
emission  factors  for  each  individual 
combustor  were  grouped  by  fuel  type. 
All  of  the  data  were  from  boilers  that 
had  no  NOx  emission  controls  and  were 
from  boilers  burning  either  dry  wood  or 
bark  and  bark/ wet  wood.  After  analysis 
of  the  data,  the  AP-42  factors  were 
determined  by  grouping  the  data  by  dry 
or  wet  w  ood  regardless  of  firing 
configuration.  The  following  table 
shows  the  summarv  statistics  of  the 
data.  The  old  (2/99)  AP^2  factors  ha\e 
been  converted  to  Ib/MMBtu  for  this 
table.  The  units  for  the  muiimum  and 
maximum  are  also  Ib/MMBtu.  The 
following  table  contains  NOx  emission 
factors  for  wood-fired  boilers. 


Table  II.— NOx  Emission  Factors  for  Wood-Fired  Boilers 


Fuel 


Finng  configuration 


299  AP^2  NlOv 
Factor  (IbMMBtji 


New  AP^2 
NOx  Factor 
(Iti.'Mf^Btu) 


Count 


Minimum 


Maximum 


BarttWet  Wood 
Dry  Wood  


All 
All 


0  042/0  16/0  22 
0.042/0  16/0.22 


0.22 
0.22 


82 

8 


0.023 
0  187 


1.281 
0.863 


The  use  of  one  emission  factor  for  all 

firing  configurations.  82  different  counts 
of  data,  NOx  emission  factors  as  low  as 
0.023  Ih/MMBtu.  all  together  indicate 
that  the  proposed  limitation  of  0  046  lb 
NOx'MMBtu  b\  adoption  of  combustion 
control  and/ or  post  combustion  controls 
is  practicable.  Section  5  of  the 
"Background  Document  Report  on 
Revisions  to  5th  Edition  .'\P-42.  Section 
1.6,  Wood  Residue  Combustion  In 
Boilers'  dated  July  2001 ,  contains  a 


listing  of  72  references  used  to  develop 
this  report.  You  can  find  a  copy  of  this 
report  at:  http://\^^^-i\^. epa.gov/ttn/chief/ 
ap42/ch01/bgdocs/b01  s06.pdf 

On  the  issue  of  multiple  controls,  it  is 
not  uncommon  to  see  a  series  of 
different  control  devices  serving  one 
combustion  source  For  example,  a 
quick  search  of  the  California  Ai£ 
Resource  Board'v  Clearinghouse  re\e.d-- 
that  for  wood  fired  boilers,  thirteen 
years  ago.  a  216  MMBtu/hr  fiuidized 


bed  combustion  boiler  fired  with 
pelletized  wood  waste  (even  smaller 
than  LPC's  249  MMBtu/hr  boiler)  was 
permitted  to  use  ammonia  injection 
(thermal  de-NOx)  to  control  NOx 
emissions,  limestone  injection  to  control 
sulfur  oxides  (SOx)  emissions,  and 
multiclone  and  baghouse.  to  reduce 
particulate  matter  (PM)  emissions.  The 
permit  A310-300-88.  for  this  source 
was  issued  on  09/30/1988.  This  existing 
source  is  only  one  example  of  many 


I 
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other  wood-fired  boilers  that  employ 
multiple  control  devices  to  reduce 
emissions  of  different  pollutants 
without  jeopardizing  compliance  with 
regulations  whether  proposed/ 
promulgated  by  the  State  or  EPA.  The 
record  supports  that  use  of  multiple 
controls  in  association  with  operation  of 
a  wood  fired  boiler  has  been 
successfully  practiced  elsewhere  and  is 
technically  feasible  in  the  H/GA  area. 

Comment  #7  LPC  commented  that 
EPA  should  evaluate  the  negative 
impacts  associated  with  a  forced  change 
from  a  sustainable  and  waste 
minimizing  energy  source  to  other 
energy  alternatives. 

Response  to  comment  W7:  Based  on 
the  background  information  discussed 
above  concerning  wood-fired  boilers, 
EPA  disagrees  that  the  ESAD  for  this 
equipment  in  the  Texas  SIP  approved 
today  will  necessitate  a  forced  change  of 
fuel  source.  There  may  be  instances  in 
which  it  mav  be  practical  or 
economicallv  advantageous  for  an 
individual  facility  to  effect  such 
changes.  On  this  issue  as  with  others, 
the  state  has  the  initial  and  primar\' 
responsibilitv  of  formulating  plans  to 
attain  the  NAAQS. 

Comment  #8  LPC  expressed  its 
concern  over  introducing  ammonia  in 
its  plywood  mdl  that  employs  400 
people. 

Response  to  comment  #8.-  We  can 
understand  and  do  appreciate  LPC's 
concern  about  safety  of  its  employees 
due  to  potential  introduction  nf 
ammonia  into  its  plvwood  plant. 
Historically  manv  facilities  in  Europe, 
fapan.  and  the  L'nited  States  have  used 
injection  of  this  reagent  as  a  method  of 
control  to  reduce  NO\  or  SOx  emissions 
from  their  combustion  sources.  As 
material  contained  in  the  docket 
indicates  if  control  equipment  is 
properly  operated,  there  would  be  no 
excess  ammonia  emissions.  Once  again, 
we  are  of  the  opinion  that  LPC's 
expressed  concern,  over  introduction  of 
a  harsh  compound  at  its  mill,  can  be 
alleviated  by  proper  training  of  its 
operators,  implementing  safe  and  good 
housekeeping/maintenance  practices, 
and  actively  preparing  employees  for 
possible  emergency  episodes.  As  a 
regulatory  safeguard,  the  30  TAC, 
Chapter  117  does  set  short  term 
emission  limits  for  ammonia  associated 
with  operation  of  combustion  sources 
and  their  associated  control  devices.  See 
117  105(1).  117.106(d)(l)(B)(2). 
117  205(g).  and  117.206(e)(2). 
Additionally.  Chapter  117  allows  for 
operational  flexibility  and  emission  cap 
and  trading  as  \  iable  options  to  a  source 
or  operator.  We  believe  that  LPC  can 
safelv  introduce  ammonia  or  other 


reagent  to  reduce  NO\  emissions  from 
its  wood-fired  boiler,  but  that  LPC  can 
also  come  into  compliance  by  other 
means  if  it  chooses  to  do  so. 

Comment  #9.-  TXI  commented  that  its 
lightweight  aggregate  kilns  in  Fort  Bend 
County.  Texas  are  the  only  such  kilns  in 
the  H/GA  area  and  thus  are  unfairly 
targeted.  TXI  states  that  NOx  emissions 
from  its  kilns  account  for  only  0.02%  of 
the  NO\  reductions  from  point  sources 
and  the  N0\  reduction  technique  has 
not  been  demonstrated. 

Response  to  comment  #9;  The  EPA 
has  reviewed  the  TNRCC's  response  to 
this  and  other  comments,  and  generallv 
agrees  with  the  TNRCC's  analysis.  The 
logic  for  including  lightweight  aggregate 
kilns  as  a  part  of  the  control  strategy  to 
reduce  its  NO\  emissions  is  due  to 
several  factors.  NOx  emissions  from 
these  kilns  have  been  uncontrolled 
previously.  The  TXI  plant  in  Fort  Bend 
is  a  major  source  of  NOx-  The 
photochemical  grid  modeling  indicates 
that  additional  NOx  reductions  are 
needed  to  bring  the  H/GA  area  into 
attainmwit  with  the  one-hour  ozone 
standard.  The  fact  that  large  amounts  of 
NOx  reductions  are  needed  to  bring  the 
H/GA  area  into  attainment  constitutes 
grounds  to  require  NOx  emissions 
reductions  from  a  major  and 
uncontrolled  source  of  NO\.  as  is  the 
case  with  the  TXI's  Fort  Bend  operation, 
in  a  severe  ozone  nonattainment  area, 
even  though  the  source's  NOx  emissions 
are  a  small  percentage  of  the  area's  total 
NOx  emissions.  Advances  in  air 
pollution  control  technology  combined 
with  the  Chapter  117  rules'  operational 
flexibility,  and  emission  cap/trading  as 
available  options  to  the  source  or 
operator  should  enable  the  commenter 
to  compiv  with  the  proposed  emission 
limitation  of  117.206(c)(13).  The  H/GA 
area's  control  strategy  requires  other 
sources  with  even  lower  NOx  emissions 
to  reduce  their  emissions  at  much 
higher  rates.  An  11  hp  stationary  diesel 
engine  emits  less  NO\  per  day  and  year 
than  TXI's  plant  in  Fort  Bend  County. 
Under  the  proposed  requirements,  this 
11  hp  stationary  diesel  engines  will 
have  to  reduce  its  emissions  from  11.0 
grams  NOx/hp-hr  to  5.0  grams  NOx/hp- 
hr.  This  degree  of  reduction  for 
stationary  diesel  engines  in  excess  of 
50%  is  far  more  than  the  degree  of 
reduction  required  of  TXI's  lightweight 
aggregate  kilns  in  Fort  Bend  Count\'. 
Therefore,  we  disagree  with  the  TXI's 
position  that  NOx  emissions  from  its 
lightweight  aggregate  kilns  in  Fort  Bend 
County ^re  small,  that  it  has  been 
unfairly  targeted  by  the  State,  and  that 
a  reasonable  NOx  control  technique  for 
the  Fort  Bend  plant  is  not  feasible. 


Comment  #10:  TXI  comments  that  the 
proposed  Chapter  117  rule  is  a  "major 
environmental  rule  "  and  potentially 
subject  to  the  requirements  of  Texas 
Government  Code  section  2001.0225  (25 
Texas  Register  of  August  25.  2000).  As 
a  result,  a  cost,  benefit  and  economic 
analysis  to  comply  with  the  control 
strategy  for  TXJ's  lightweight  aggregate 
plant  should  have  been  performed  bv 
the  TNRCC. 

Response  to  comment  #70.-  As  stated 
previously.  EPA's  role  in  reviewing  SIP 
submittals  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action  is  not  allowed  under  the  Clean 
Air  Act  (see.  Union  Electric  Co..  v.  EPA. 
427  U.S.  246.  255-266  (1976):  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatives  for  purposes 
of  a  waiver  of  Federal  preemption.  The 
State  has  submitted  information 
indicating  that  the  administrative 
requirements  of  Texas  law  have  been 
met.  We  defer  to  the  State  analysis  until 
such  time  as  a  State  Court  has 
determined  othenvise.  Federal  inquiry 
into  the  economic  reasonableness  of 
state  action  is  not  allowed  under  the 
Clean  Air  Act  (see.  Union  Electric  Co., 
versus  EPA.  427  U.S.  246.  255-266 
(1976)  and  42  U.S.C.  7410(a)(2))  other 
than  for  purposes  of  evaluating  the 
reasonableness  and  availabilitv  of 
alternatives  for  purposes  of  a  waiver  of 
Federal  preemption.  The  State  has 
submitted  information  indicating  that 
the  administrative  requirements  of 
Texas  law  have  been  met.  We  defer  to 
the  State  analysis  until  such  time  as  a 
court  of  competent  jurisdiction 
determines  othenvise. 

Comment  #11 :  TXI  commented  that 
mobile  sources  are  the  cause  of 
nonattainment.  that  major  cities  of  the 
State  have  expanded,  and  that  point 
sources  need  not  to  be  further 
controlled. 

Response  to  comment  #11:  We  do 
agree  that  mobile  sources  are  a  major 
source  of  air  pollution  in  major  cities  in 
the  States  and  mobile  source  emissions 
need  to  be  controlled  to  help  bring  the 
nonattainment  areas  into  attainment 
with  the  ozone  standards  The  State  has 
proposed  and  adopted  many  measures 
to  reduce  emissions  associated  with  on- 
road  and  off-road  mobile  source. 
However,  as  TNRCC  noted  in  its 
response  to  this  comment,  while  mobile 
sources  contribute  a  significant  share  of 
the  ozone-forming  pollutants  in  H/GA, 
modeling  analyses  show  that  reducing 
mobile  source  emissions  alone  will  not 
be  sufficient  to  bring  the  area  into 
attainment.  The  Texas  SIP  must 
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therefore  also  regulate  point  sources  of 
NOx.  The  1996  emission  inventory  of 
NOx  sources  in  the  H/GA  area  indicates 
that  54%  (672.05  of  total  1250.16  tpd) 
of  emissions  are  from  stationary  sources, 
while  on-road  mobile  sources  account 
for  24%  (302.04  of  the  total  1250.16  tpd) 
of  the  emissions.  See  http:// 
WTvw'.  tnrcc. state,  tx.us/air/aqp/ei/ 
rsumhe.htm#nox. 

Further,  the  State  has  shown  that  even 
if  it  controlled  all  of  the  mobile  source 
emissions  to  zero,  the  H/GA  area  would 
still  be  in  nonattainment.  Therefore,  the 
record  shows  that  both  mobile  and 
stationary  sources  need  to  be  controlled 
simultaneously  to  achieve  the  ozone 
attainment  goal. 

Comment  #12:  TXI  commented  that 
the  State  did  not  have  any  technical 
justification  for  a  30%  reduction  in  NOx 
emissions  from  lightweight  aggregate 
kilns.  TXI  contended  the  reduction 
requirement  is  arbitrar>'  and  has  no 
scientific  basis. 

Response  to  comment  #12:  The 
TNRCC  based  the  30%  reduction  in 
NOx  emissions  on  availability  of 
combustion  modification,  combustion 
control,  mid-kiln  firing,  30-day  rolling 
average,  and  the  emission  cap  and 
trading  options  to  the  source  or 
operator  The  available  technologies, 
operational  flexibilities,  and  the 
emission  cap  and  trading  allowed  for  in 
Chapter  117  rules,  should  accommodate 
a  source  to  obtain  30%  reduction  in  its 
NOx  emission  as  compared  to  the 
source's  1997  baseline  emissions.  The 
30%  reduction  in  NOx  emissions  from 
a  kiln  is  consistent  with  EPA's 
publication  number  "EPA— 453/R-94- 
004,"  entitled  "Alternate  Control 
Techniques  for  Cement  Plants  " 
Therefore,  we  believe  that  the  State's 
record  supports  the  30%  reduction 
requirement,  is  technically  feasible,  and 
based  on  a  sound  scientific  basis. 

Comment  #13:  ED  commented  that 
the  proposed  rule  for  stationarv  diesel 
engines  fails  to  provide  sufficient 
emissions  limitations. 

Response  to  comment  #13:  As  stated 
in  section  six  of  66  FR  36532.  published 
on  luly  12.  2001.  Texas  had  not 
proposed  any  regulations  in  the  SIP 
limiting  NOx  emissions  from  stationan,' 
diesel  engines  or  stationary  dual-fuel 
engines  prior  to  May  30,  2001.  After  the 
State  adopted  and  submitted  its 
December  2000  attainment 
demonstration  SIP  for  the  H/GA  area, 
and  based  upon  Texas'  proposed 
Reasonably  Available  Control  Measures 
(RACM)  review,  the  State  determined 
that  this  particular  source  category- 
should  be  controlled  in  the  H/GA  area 
to  meet  the  Act's  RACM  requirements 
Adopting  these  emission  limitations 


will  only  strengthen  the  existing 
federally-approved  Texas  SIP  and 
further  supports  the  H/GA  area's 
attairunent  of  the  ozone  NAAQS.  This 
was  our  basis  for  proposing  to  approve 
the  rule  revision.  The  proposed 
emission  specifications  for  stationary 
diesel  engines  or  stationary  dual-fuel 
engines  are  based  on  40  CFR  89.112(a). 
Table  I.  For  the  H/GA  area,  the  State  has 
shown  that  the  chosen  emission 
limitations  are  technically  and 
economically  feasible  and  further 
reductions  would  not  benefit  the  H/GA 
area's  environment. 

Comment  #14:  ED  commented  that 
the  TNRCC  should  establish  the  same 
requirements  for  new  and  existing 
stationary  diesel  engines  m  the  H/GA 
area  that  are  not  used  exclusively  during 
infrequent  emergency  or  backup 
situations. 

Response  to  comment  #14:  The 
TNRCC  has  adopted  Chapter  1 1 7 
regulations  for  control  of  NOx  emissions 
from  stationary  diesel  engines  or 
stationary  dual-fuel  engines  The 
emission  specifications  for  stationary 
diesel  engines  or  stationary  dual-fuel 
engines  are  based  on  40  CFR  89.112(a), 
Table  I.  We  understand  Texas  has 
adopted  even  more  stringent  standards 
for  new  engines  getting  standard 
permits.  We  believe  it  is  reasonable  for 
existing  engines  to  have  less  stringent 
standards  than  new  engines  because  it 
is  generally  more  feasible  to  achieve 
cleaner  operation  when  starting  from  an 
initial  design  rather  than  retrofitting  an 
older  engine.  Furthermore,  the 
emissions  of  NOx  and  CO  from 
combustion  sources  are  interrelated 
Requiring  further  reductions  in  NOx 
emissions  from  existing  engines  could 
potentially  result  in  increases  of  CO 
emissions,  and  must  be  approached 
carefully  The  State  received  a  similar 
comment  In  their  response  they 
explained  that  based  on  information  in 
the  emissions  inventory  and  contact 
with  diesel  engine  vendors  and  others 
familiar  with  the  stationary  diesel 
engines  in  the  H/GA  area,  the  State  is 
unaware  of  any  existing  stationary 
diesel  engines  that  are  being  operated  in 
situations  other  than  generation  of 
electricity  in  emergency  situations  or 
operation  for  maintenance  and  testing 
The  TNRCC  believes  and  EPA  agrees 
that  few  existing  engines  will  be  moved 
from  emergency  service  to  routine  or 
peak  shaving  operations  for  the 
following  reasons  Any  existing  engines 
at  a  site  with  a  collective  design 
capacity  to  emit  (from  units  with 
chapter  117  emission  limits)  greater 
than  ten  tpy  of  NOx  are  subject  to  the 
Chapter  101  mass  emissions  cap  and 
trade  program  if  they  choose  to  increase 


their  operation  to  100  hours  per  year  or 
more  (based  on  a  rolling  12-month 
average)  and.  in  addition  to  having  to 
comply  with  the  Chapter  117  rules,  will 
only  be  issued  NOx  emissions 
allocations  based  on  their  historical 
activity  level  which  would  be  much 
lower  than  100  hrs/year  Existing 
engines  theoretically  could  be  switched 
to  peak  shaving  ser\icp  up  to  100  hours/ 
year  but  m  realit\  only  about  40  hours/ 
year  would  be  available  for  this  type  of 
operation  The  remaining  time  would 
have  to  be  used  for  normal  routine 
testing  of  the  engines  It  is  unlikely  that 
the  profit  from  sale  of  electricity  would 
justify  the  cost  of  the  modifications  to 
the  switching  system  for  onlv  about  40 
hours  of  operation  EPA  concludes  that 
additional  control  beyond  the  existing 
program  is  not  reasonable 

Comment  #J5  ED  comments  that 
potential  emissions  from  stationary' 
diesel  engines  are  significant  and  refers 
to  an  electricity  management  and 
consulting  firm  that  is  marketing  the 
concept  of  linking  these  emergencv 
diesel  back  up  generators  together  as  a 
mid-size  peaking  unit  through  a  virtual 
power  plant 

Response  to  comment  #15:  It  is 
unclear  how  many  or  which  of  these 
emergency  back  up  generators  in  the  H/ 
GA  area  could  conceivably  participate 
in  such  a  virtual  power  plant  marketing 
plan.  Should  the  NOx  emissions  and 
number  of  emergency  back  up 
generators  participating  in  this  virtual 
power  plant  market  or  otherwise 
operating  in  H/GA  area  grow  to  such  a 
degree  that  they  prove  to  be  significant 
for  purposes  of  attaining  the  ozone 
NWAQS.  we  will  work  with  the  State  to 
evaluate  this  concern  in  the  mid-course 
review  process.  Presently,  neither  the 
State  nor  we  have  the  information 
whether  this  type  of  control  is  feasible 
for  the  H/GA  area.  Additional  control 
measures  will  be  required  as  necessary 
to  achieve  the  NAAQS  as  expeditiously 
as  practicable  but  no  later  than 
November  2007  This  will  allow 
adjustments  to  be  made  should  a  source 
category  grow  at  an  unexpectedly  large 
rate. 

Comment  #16  ED  conunented  that 
EP.\  should  require  the  TNRCC  to  make 
"one-date"  as  the  effective  date  for 
compliance  with  the  NOx  emission 
limitations  for  the  stationary  diesel 
engines  or  dual-fuel  stationary  engines 
instead  of  the  Tier  1 ,  2.  or  3  approach. 

Response  to  comment  #16:  The 
phased-in  approach  or  the  Tier  1.  2.  or 
3  compliance  date  method  has  been 
proven  to  work  in  practice  at  the 
Federal  level  (40  CFR  89  112(a)).  and  we 
have  decided  to  adopt  this  approach  for 
practical  reasons  We  are  of  the  opinion 
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that  the  phased-in  approach  is  a  proper 
and  practical  method  of  phasing-in  new- 
emission  limitations  where  a  large  range 
of  engine  sizes  and  various  engine  ages 
are  involved.  We  disagree  with  the  ED's 
position  to  have  the  TNRCC  replace  the 
effective  compliance  date  of  NOx 
emission  limitations  for  the  stationarv 
diesel  engines  or  dual-fuel  stationary 
engines  from  the  proposed  Tier  1,  2,  or 
3  method  to  a  "one-date"  for  all. 

Commpnt  #2  r  ED  commented  that 
EPA  should  significantly  strengthen  the 
NO\  emission  requirements  for  the 
existing  small  backup  electric 
generating  units. 

Response  to  comment  #17:  As  stated 
earlier,  the  emission  specifications  for 
stationary  diesel  engines  or  stationan' 
dual-fuel  engines  are  based  on  40  CFR 
89.112(a),  Table  I.  Currently,  we  are  not 
aware  of  an\  other  State  program  thai 
has  adopted  more  stringent  emission 
specifications  for  stationary  diesel 
engines  or  stationary  dual-fuel  engines. 
Although  if  is  possible  that  existing 
emergency  diesel  generators  could  be 
converted  to  a  peak  shaving  use,  and 
consequently  contribute  to  ozone 
exceedances  due  to  operation  on  high 
electricity  demand  during  summer  days 
and  conditions  that  are  conducive  to 
formation  of  more  ozone,  these  diesel 
units  are  normally  equipped  with  a 
timer  that  operates  the  engines  for  one- 
half  to  one  hour  weekly  for  testing  and 
maintenance  purposes.  To  demonstrate 
continuous  compliance,  subsection 
117  213(i)  requires  engines  to  operate 
with  an  elapsed  run  time  meter  and 
further  states  that  the  installed  run  time 
meters  shall  be  "non-resettable." 

52  weeks  per  year  x  '  ..  hour  to  1  hour 
per  week  for  maintenance  and  testing 
=26  to  52  hours  per  vear  for 
maintenance  and  testing  Due  to  the  fact 
that  the  100  hours  per  year  limit 
includes  the  testing  and  maintenance 
times  also,  the  remaining  (100  hours  per 
year  -  26  to  52  hours  per  year  for 
maintenance  and  testing  =  74  to  48 
hours  per  vear  for  peak  shaving)  48  to 
74  hours  per  year  would  be  too  short  a 
time  to  economically  justify  the  expense 
of  telemetPk'  interconnect  equipment  in 
order  to  generate  and  supply  power  to 
a  grid  system.  These  inherent 
difficulties  will  serve  as  hurdles/reasons 
in  discouraging  an  operator  from 
converting  its  emergency  backup 
generators  to  peak  shaving  units. 
Furthermore,  by  converting  these 
backup  generators  the  source  or  operator 
would  always  run  the  risk  of  not  having 
power  available  to  itself  when  a  true 
emergency  situation  arises  at  its  own 
site.  As  stated  earlier,  should  the  N0\ 
emissions  and  number  of  emergencv 
back  up  generators  participating  in  this 


virtual  power  plant  market  actually 
prove  to  be  significant,  we  will  work 
with  the  State  to  evaluate  this  concern 
in  the  mid-course  review  process. 

Comment  #18.-  ED  commented  that 
EPA  must  reject  efforts  to  relax  the 
control  measures  on  the  books  before 
the  identified  shortfall  in  emission 
reductions  is  eliminated. 

Response  to  comment  #18:  The 
Supreme  Court  has  consistently  held 
that  under  the  Act,  initial  and  primarv' 
responsibility  for  deciding  what 
emissions  reductions  wrill  be  required 
from  which  sources  is  left  to  the 
discretion  of  the  States.  Whitman  v.  Am. 
Trucking  Ass  ns.  531  U.S.  457  (2001): 
Tram  v.  \'RDC.  421  U.S.  60  (1975).  This 
discretion  includes  the  continuing 
authority  to  revise  choices  about  the 
mix  of  emission  limitations.  Train  at  79. 
Therefore,  EPA  believes  that  it  is 
appropriate  and  authorized  under  the 
Act  for  a  State  to  continue  to  update  its 
growth  projections,  inventories, 
modeling  analyses,  control  strategies, 
etc.,  and  submit  these  updates  as  a  SIP 
revision  based  on  newly  available 
science  and  technology. 

However,  Section  110(1)  of  the  Act 
(added  by  the  1990  Amendments  to  the 
Act)  governs  EPAs  review  of  a  SIP 
revision  from  a  state  that  wishes  to 
make  changes  to  its  approved  SIP.  This 
section  provides  that  EPA  may  not 
approve  a  SIP  revision  if  it  will  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  or  any  other  applicable 
requirement  of  the  Act.  The  Supreme 
Court  under  the  1970  C.\A,  observed 
that  EPAs  judgment  in  determining  the 
approval  of  a  SIP  revision  is  to 
"measure  the  existing  level  of  pollution, 
compare  it  with  the  national  standards, 
and  determine  the  effect  on  this 
comparison  of  specified  emission 
modifications  '  Train  at  93.  Therefore, 
if  we  receive  an  attainment 
demonstration  SIP  revision  from  Texas 
that  contains  relaxed  control  measures 
or  the  replacement  of  existing  control 
measures,  we  would  consider  the 
revised  plan's  prospects  for  meeting  the 
current  attainment  requirements  and 
other  applicable  requirements  of  the 
Act.  See,  the  Act  section  110(k)(3), 
Union  Electric  v.  EPA.  427  U.S.  246 
(1976)  and  Train  v.  NRDC.  421  U.S.  at 
79. 

In  summary,  the  State  may  choose  to 
submit  a  SIP  revision  in  2002  or  2003 
as  it  has  suggested  it  may  do.  If  we 
receive  a  SIP  revision  that  meets  our 
completeness  criteria,  we  will  review  it 
against  the  statuton,'  requirements  of 
section  110(1).  Further,  the  Act  requires 
us  to  publish  a  notice  and  to  provide  for 
public  comment  on  our  proposed 


decision.  The  EPA  believes  that  it  is  in 
the  context  of  that  future  rulemaking, 
not  EPA's  current  approval,  that  the 
conmienter's  concern  regarding  the 
appropriateness  of  any  replacement 
measures  adopted  by  the  State  should 
be  considered. 

Comment  #19:  ED  commented  that 
EPA  should  not  approve  the  NOx 
reduction  proposal  of  90%  for  electric 
power  plants,  but  should  instead  require 
the  electric  power  plants  to  meet  the 
93%  NOx  reduction. 

Response  to  comment  #19:  The  NOx 
control  strategy  of  December  22,  2000, 
SIP  revision  called  for  595  tons  per  day 
reduction.  See  Table  V,  section  8  of  this 
document.  The  revised  NOx  control 
strategy  of  the  May  30,  2001,  calls  for 
588  tons  per  day  reduction.  See  Table 
XI,  section  16  of  this  document. 
Although  ED  is  correct  in  stating  that 
the  amount  of  NO\  reduction  from 
electric  power  plants  has  been  reduced, 
the  N0\  emissions  reductions  from 
recent  State  Legislative  actions  requiring 
some  grandfathered  sources  to  reduce 
their  emissions  by  about  50%  offsets 
and  counter  balances  the  power  plant's 
NOx  emission  reduction  adjustment. 
Therefore,  the  NOx  emissions  in  east 
and  central  Texas  (regional  strategy) 
will  be  less  than  what  the  State  SIP  had 
called  for  in  the  December  22.  2000  SIP 
revision.  In  terms  of  cost  per  ton  of 
overall  NOx  removed,  the  modified  NOx 
emission  limitations  of  the  May  30. 
2001  state  proposal  would  be  more  cost 
effective  than  the  December  22,  2000, 
control  strategy  scenario  for  the  H/GA 
area.  We  disagree  with  the  ED's  position 
to  reject  the  revised  May  30,  2001 
reduction  proposal  for  the  electric 
power  plants. 

Comment  #20:  ED  commented  that 
the  compliance  schedule  under  action 
number  four  of  the  proposal  66  FR 
36532,  (July  12.  2001)  is  not  as 
expeditious  as  practicable. 

Response  to  comment  #20:  The 
compliance  schedule  under  action 
number  four  of  the  proposal  66  FR 
36532,  (July  12.  2001)  was  needed  to 
allow  affected  sources  more  planning 
time  and  choices  to  put  in  place  the 
NOx  emissions  reductions.  Action 
number  four  requires  utility  electric 
generation  and  ICI  sources  to  adopt  a 
phased-in  approach  (year  by  year)  and 
incremental  method  (percent  NOx 
reduction  required  each  year)  for 
compliance  purposes.  According  to  this 
approach  the  ultimate  compliance  date 
of  2007  will  remain  unchanged.  In  our 
proposal  published  on  July  12,  2001.  we 
made  it  very  clear  that  the  final 
compliance  date  to  attain  compliance 
with  the  one-hour  ozone  standard  in  the 
H/GA  area  will  remain  the  same  and 
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unchanged  and  that  any  control  strategy 
will  have  to  achieve  attainment  with  the 
federal  one-hour  ozone  standard  by 
2007.  The  essential  and  resulting  final 
compliance  date  will  remain  the  same; 
the  distinction  is  the  route  and  method 
of  approach  used  to  reach  the  same  end 
point  Therefore,  we  are  of  the  opinion 
that  compliance  requirements  under 
action  number  four  of  the  July  proposal 
are  as  expeditious  as  practicable. 

Comment  #21:  BCCAAG  commented 
that  most  of  the  NOx  emission 
limitations  have  been  developed  with  a 
less  than  complete  analysis  of  economic 
and  technical  feasibility  or  possible 
economic  or  environmental  dis-benefits. 
It  further  stated  that  the  TNRCC's  90% 
NOx  control  approach  is  arbitrar\-  and 
circumvents  the  intent  established  in 
the  Texas  Clean  Air  Act. 

Response  to  comment  #21 :  We  do  not 
believe  that  reducing  NOx  and  thus 
controlling  ozone  in  the  H/GA  area  will 
constitute  an  environmental  dis-benefit. 

This  action  merely  approves  state  law 
as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Because  this  rule  approves  preexisting 
requirements  under  state  law  and  does 
not  impo.se  any  enforceable  duty  beyond 
that  required  by  state  law  and  hence 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  an  analvsis  under  the 
Regulator.-  Flexibility  Act  (5  U.S.C. 
§601  et  seq.)  is  not  required. 

Details  on  the  States  assessments  of 
financial  impact  and  technical 
feasibility  can  be  found  throughout  the 
record  generated  bv  the  TNRCC  for  the 
SIP  ("SIP  documents").  The  EPAs  role 
in  reviewing  SIP  submittals  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  Federal  inquiry  into  the  economic 
reasonableness  of  state  action  is  not 
allowed  under  the  Clean  Air  Act  [see. 
Union  Electric  Co..  v.  EPA.  427  U.S. 
246.  255-266  (1976);  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatives  for  purposes 
of  a  waiver  of  Federal  preemption.  The 
State  has  submitted  information 
indicating  that  the  administrative 
requirements  of  Texas  law  have  been 
met.  We  defer  to  the  State  analysis  until 
such  time  as  a  State  Court  has 
determined  otherwise. 

Comment  #22:  BCCAAG  commented 
that  point  sources  control  technology 
has  advanced  in  recent  years  but  there 
is  no  one  demonstrated  retrofit 
technology  application  to  achieve  90% 
NOx  reduction  from  point  sources. 

Response  to  comment  #22:  We  agree 
with  the  statement  that  NOx  point 


source  control  technology  has  advanced 
in  recent  years.  In  fact,  levels  of  NOx 
emissions  control  that  can  be  achieved 
have  advanced  to  degrees  that  may  not 
have  been  practicable  a  decade  or  so 
ago.  Pollution  control  technology  is  a 
dynamic  and  evolving  field  The 
domain  of  reference  for  NOx  retrofit 
technology-  is  not  limited  to  this 
country.  It  is  technologically  feasible  to 
accomplish  the  degree  of  control  that 
the  rule  calls  for;  the  issue  becomes  cost 
and  economic  feasibility  rather  than 
technical  infeasibility.  We  also  refer  the 
commenter  to  26  Texas  Register  524. 
published  on  Januan.-  12.  2001.  for  a 
detailed  explanation  by  the  TNRCC  of 
the  level  of  NOx  control.  We  responded 
to  comments  on  the  cost  and  economic 
feasibility  of  the  control  requirements  in 
our  response  to  comment  #22  of  this 
document. 

Comment  #23:  BCCAAG  commented 
that  not  enough  time  (year-end  2004) 
has  been  allowed  in  the  rule  to 
implement  the  required  NOx  reductions 
from  point  sources. 

Response  to  comment  #23:  In  Texas 
the  original  NOx  RACT  rules.  30  TAG 
Chapter  117,  were  adopted  in  1993  and 
earlier.  As  the  H/GA  area  continued  to 
remain  nonattainment  for  ozone  and  it 
became  evident  that  earlier  NOx  control 
measures  were  not  adequate  to  bring  the 
area  into  attainment  w  ith  the  one-hour 
ozone  standard,  more  source  categories 
became  subject  to  the  Chapter  117  rules, 
and  the  Chapter  117  requirements  and 
emission  limitations  became  more 
stringent.  Historical  revisions  to  the 
Chapter  1 1 7  rules,  including  the 
additional  NOx  control  from  point 
sources  in  the  H/GA  area,  have  not  been 
introduced  by  the  State  without  active 
participation  of  the  stakeholders.  We 
believe  that  the  majority  of  the  affected 
sources  have  been  aware,  involved,  and 
actively  participating  in  the  regulatory 
development  arena  of  Chapter  117  rules 
over  the  last  decade.  The  H/GA  area  is 
classified  as  a  severe-17  ozone 
nonattainment  area  according  to  the 
federal  Clean  Air  Act.  42  U.S.C.  §  7401 
et  seq.,  and  will  need  to  attain  the  one- 
hour  ozone  standard  bv  November  15. 
2007.  Under  42  U.S.C.^  §  7511a(d)  the 
State  of  Texas  is  required  to  develop 
and  submit  to  EPA  a  SIP  revision  that 
will  bring  the  H/GA  area  into  attainment 
with  the  one-hour  ozone  standard.  To  be 
classified  as  attainment  with  the  one- 
hour  ozone  standard  by  EPA,  three 
complete  calendar  years  of  ozone 
monitoring  data  are  needed  (Appendix 
H  to  40  CFR  Part  50— Interpretation  of 
The  1-Hour  Primar>-  and  Secondan- 
National  Ambient  Air  Quality  Standards 
for  Ozone).  Reading  42  U.S.C.  §  751  la(d) 
and  40  CFR  50  Appendix  H  together,  as 


a  practical  matter,  the  year-end  2004 
deadline  will  effectively  become  an 
initial  compliance  deadline;  otherwise 
the  H/GA  area  will  not  be  able  to 
comply  with  the  compliance  deadline  of 
November  15.  2007  Thirty  plus  years  of 
ozone  nonattainment  in  the  H/GA  area 
warrants  no  more  delays.  We  fullv 
support  the  State's  proposed 
implementation  deadline  and  therefore 
disagree  with  the  commenters  position 
on  insufficiency  of  time  allowed  to 
implement  the  required  NOx  control 
measures. 

Comment  #24:  BCCAAG  commented 
that  90%  reduction  effectively 
eliminates  the  ability  to  create  surplus 
credits  under  the  cap  and  trade  program 
and  will  cause  regional  economic 
impacts  that  would  lead  to  a  "no  future 
growth"  situation. 

Response  to  comment  #24:  We  want 
to  emphasize  that  it  is  not  within  the 
scope  of  this  rulemaking  to  forecast  on 
the  region's  future  business  growth  and 
expansions.  The  Mass  Emissions  Cap 
and  Trade  Program  (30  TAG  Chapter 
101 .  Subchapter  H.  Division  3)  is  being 
approved  in  an  action  published 
separately  in  this  issue  of  the  Federal 
Register  The  emission  credits  under  the 
ma!>s  emissions  cap  and  trade  program 
will  have  to  be  actual,  surplus,  real, 
enforceable,  and  certifiable.  These  rules 
will  bring  more  flexibility  and  financial 
incentives  to  reduce  air  pollution, 
promote  technological  innovations,  and 
encourage  creative  methods  of  pollution 
control  over  the  old  command  and 
control  approach  for  each  individual 
source.  The  Chapter  1 1 7  rules  do  not 
limit  or  stop  future  economic  expansion 
and  growth.  Generally,  environmental 
regulations  do  not  limit  growth;  they 
enhance  sustainable  growth.  We  do  not 
believe  that  Southern  California 
experienced  no  growth  under  its 
Regional  Clean  Air  Incentives  Market 
(RECLAIM)  program.  In  fact,  one  cannot 
dispute  the  business  expansions  and 
economic  prosperity  of  Southern 
California  in  the  vears  following  the 
adoption  of  its  RECLAIM  program.  We 
disagree  with  the  BCCA^^G's  position  in 
this  regard 

Comment  #25:  BCCAAG  commented 
that  according  to  their  forecast  for  the 
2000-2004  time  frame,  resource  supply 
and  demand  for  construction  labor, 
design  engineering  staff,  specialized 
labor,  and  Selective  Catal\-tic  Reduction 
(SCR)  catalyst  supply  for  the  H/GA  area 
exceed  available  capacities. 

Response  to  comment  #25:  It  is  not 
within  the  scope  of  this  rulemaking  to 
forecast  resource  and  market  demand 
availability  of  a  certain  industrial  sector. 
However,  historically  the  market 
develops  additional  supply  when  there 
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is  intTRasod  demand.  Regulated  units  in 
the  H/GA  area  can  come  into 
f  nmpliance  in  several  ways,  not  all  of 
which  rely  on  physical  installation  of 
additional  controls.  Moreover,  the 
TNRfX;  has  extended  the  compliance 
deadlines  for  certain  units,  which  is 
expected  to  mitigate  anv  potential 
inadequate  capacity  problems  For 
()b)ecti\'it\'  and  public  record  purposes, 
it  appears  that  surveys  cited  as  reference 
b\  the  commenter  are  conducted  or 
sponsored,  in  part,  by  the  industry- 
groups. 

We  refer  the  commenter  to  26  Texas 
Register  524.  published  on  January  12, 
JOm .  for  a  detailed  explanation  of  the 
level  of  N'Ox  control  The  EPA's  role  in 
reviewing  .SIP  submittals  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  (Hean  Air  Act.  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action  is  not 
alh)wed  under  the  Clean  Air  Act  (see, 
I  'man  Electric  Co..  v.  EPA.  427  U.S. 
24H.  2.T.i-2fi6  (1976);  42  U.S.C. 
7410(a)(2))  oth'T  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatues  for  purposes 
of  a  waiver  of  Federal  preemption.  The 
.State  has  submitted  information 
uuiicating  that  the  administrative 
rt'cjuirements  of  Texas  law  have  been 
met   We  defer  to  the  State  analysis  until 
such  time  as  a  State  Court  has 
determineci  otherwise. 

Comment  *«J6'  BCCAAG  commented 
that  the  proposed  rules  will  decrease  the 
[irociuction  of  ethylene  and 
poh'fihylene  plants  during  the  2003- 
2004  implementation  period  and  will 
cause  loss  of  sales/income. 

Response  to  comment  it26:  We  are  not 
aware  of  any  NOy  rules  in  the  country 
that  have  tailored  their  compliance 
(ieddlines  or  emissions  reduction  plans 
to  fit  operation  of  one  certain  industrial 
sector  (ethylene  and  polyethylene 
plants)  or  specific  plants'  long  run 
maintenanfe  or  shutdown  sf:hedules. 
.•\ny  such  accommodation  in  the  rule 
c  ould  be  interpreted  as  lowering  the  bar 
of  emission  control  or  extending  special 
treatment  to  those  spe(  ific  plants.  What 
seems  to  b<^  missing  from  the 
commenter's  statement  of  concern  over 
production/sales  losses  from  ethylene 
and  polyethylene  plants  is  the  health 
(are  and  welfare  co.sts  associated  with 
failure  to  install  the  propcjsed  controls. 
The  fa(  t  that  the  construction/ 
recnnstru!  tion  and  installation  of  a 
control  device  ma\  (  ause  temporary 
dela\'  in  producti(3n  rate  does  not 
constitute  grounds  for  exempting  that 
source  or  subjecting  the  source  to  a  less 
stringent  control  requirement  than  the 
regulations  would  otherwise  require. 
We  support  the  State's  proposed 


implementation  deadline  and  emission 
limitations  and  disagree  with  the 
commenter's  position  in  this  regard. 

Comment  #27:  BCCAAG  commented 
that  the  State  has  not  weighed  and 
analyzed  costs  and  technical  feasibility 
of  the  control  options  for  utility  boilers, 
gas  turbines,  heaters  and  furnaces,  duct 
burners,  internal  combustion  (IC) 
engines,  and  ICI  boilers.  The  commenter 
proposes  a  NO\  standard  comparable  to 
those  deployed  in  South  Coast  Air 
Quality  Management  District 
(SCAQMD). 

Response  to  comment  #27:  On  the 
subject  of  technical  feasibility  analysis 
we  offer  the  following:  The  H/GA  area 
is  classified  as  a  severe-17  ozone 
nonattainment  area  and  is  the  largest 
emitter  of  NOx  emissions  in  the 
southern  part  of  the  country',  a  larger 
emitter  in  amount  than  the  Los  Angeles 
area.  See  http://wv>'\^-. epa.gov/air/data/ 
netemis.html.  The  ozone  control 
strategy  in  the  H/GA  area  is  driven  more 
by  NOx  control  measures  than  VOC. 
Although  the  SCAQMD  is  normally  the 
trend-setter  in  the  field  of  air  pollution 
control  in  the  States,  some  of  the  point 
source  NOx  standards  the  commenter 
refers  to  were  set  in  the  1988  to  1991 
time  era.  Air  pollution  control 
technology  is  a  dynamic  and  evolving 
process.  A  decade  ago.  a  concentration 
based  NOx  limit  in  single  digit  ppm  was 
impracticable;  while  with  today's 
technology  and  advancements  in 
process  control  techniques  a 
concentration  based  NOx  limit  in  single 
digit  ppm  has  become  practicable  and 
common.  What  used  to  be  the  state-of- 
art  control  technique  a  decade  or  so  ago, 
as  set  by  the  SCAQMD,  may  not  be  so 
in  the  air  pollution  control  industry 
now.  Additionally,  operational 
flexibility  and  emission  cap  and  trading 
provisions  built  in  the  NOx  rules  serve 
as  viable  options  that  a  source  or 
operator  can  take  advantage  of.  We 
believe  that  advances  in  air  pollution 
control  technology  combined  with  the 
Chapter  117  rule  operational  flexibility, 
and  with  emission  cap/trading,  should 
enable  a  source  or  operator  to  meet  the 
proposed  point  source  NOx  emission 
limitations.  With  regard  to  the  cost  and 
economic  feasibility  of  the  control 
requirements,  actions  such  as  the 
approval  of  a  SIP  revision  which  merely 
approve  state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  are  not  subject  to  economic 
impact  analysis  under  the  Regulatory 
Flexibihty  Aci  (5  U.S.C.  601  et  seq.). 
The  EPAs  role  in  reviewing  SIP 
submittals  is  to  approve  state  choices, 
providiKi  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  Federal  inquiry'  into 


the  economic  reasonableness  of  state 
action  is  not  allowed  under  the  Clean 
Air  Act  (see.  Union  Electric  Co..  v.  EPA, 
427  U.S.  246.  255-266  (1976):  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatives  for  purposes 
of  a  waiver  of  Federal  preemption.  The 
State  has  submitted  information 
indicating  that  the  administrative 
requirements  of  Texas  law  have  been 
met.  We  defer  to  the  State  analysis  until 
such  time  as  a  State  Court  has 
determined  otherwise.  Furthermore,  we 
refer  the  commenter  to  26  Texas 
Register  524.  published  on  (anuarv  12, 
2001 ,  for  a  detailed  explanation  of  the 
level  of  NOx  control.  We  support  the 
State's  proposed  NOx  emission 
limitations  and  therefore,  disagree  with 
the  commenter's  position  on  costs  and 
technical  feasibility  of  the  emission 
controls  from  point  sources  of  NOx. 

Comment  #28:  BCCAAG  commented 
that  introduction  of  post  combustion 
technology  with  ammonia  usage  could 
increase  ammonia  emissions  and 
concentrations  in  the  H/G.A  area. 

Response  to  comment  #28:  We  can 
understand  and  do  appreciate 
BCCA.'\G's  concern  about  the  potential 
for  increase  in  ammonia  emissions  in 
the  H/GA  area.  Historically  many 
facilities  in  Europe.  Japan,  and  the 
United  States  have  used  injection  of  this 
reagent  as  a  method  of  control  to  reduce 
NOx  or  SOx  emissions  from  their 
combustion  sources.  As  material 
contained  in  the  docket  indicates  if 
control  equipment  is  properly  operated, 
there  would  be  no  e.xcess  ammonia 
emissions.  As  a  regulatory  safeguard.  30 
TAC  Chapter  117  does  set  rhorl  term 
emission  limits  for  ammonia  associated 
with  operation  of  combustion  sources 
and  their  associated  control  devices.  See 
117.105(j).  117.106(d)(l)(B)(2). 
117.205(g),  and  117.206(e)(2).  We 
support  the  State's  proposed  emission 
limitations  and:  therefore,  disagree  with 
the  commenter's  position  in  this  regard. 

Comment  #29:  BC^CAAG  commented 
that  storage,  handling,  and 
transportation  of  ammonia  is  risky. 

Response  to  comment  #29:  We  can 
understand  and  do  appreciate 
BCCAAG's  concern  about  potential  risk 
associated  with  the  storage  and 
handling  of  ammonia  in  the  H/GA  area. 
As  a  regulaton.'  safeguard,  30  TAC 
Chapter  117  does  set  short  term 
emission  limits  for  ammonia  associated 
with  operation  of  combustion  sources 
and  their  associated  control  devices.  See 
117.105(j),  117.106(d)(l)(B)(2). 
117.205(g).  and  117.206(e)(2).  The 
commenter  mentions  that  annually 
millions  of  pounds  of  ammonia  would 
have  to  be  transported,  handled,  stored. 
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and  used  throughout  the  H/GA  area.  We 

want  to  bring  to  the  commenter's 
attention  that  many  more  millions  of 
pounds  of  petroleum  related  chemicals 
are  transported,  handled,  stored,  and 
used  throughout  the  H/GA  area  in 
association  with  activities  related  to 
some  of  the  commenter's  constituents. 
every  year.  Using  a  similar  analogy, 
gasoline  is  a  volatile,  flammable  solvent 
and  is  composed  of  potentially 
carcinogenic  chemicals.  Some  of  the 
BCCAAG  constituents  in  the  H/GA  area 
are  involved  in  the  business  of  refining 
and  producing  gasoline  and 
petrochemical  solvents  Millions  of 
.•\mericans  drive  gasoline-fueled  engines 
to  and  from  work.'home  e\'ery'  day  We 
do  not  believe  that  it  follows  that  these 
people  will  need  to  cease  their  daily 


driving  activities  due  to  the  risk 
associated  with  the  storage  and 
handling  of  gasoline.  W'e  support  the 
State  s  proposed  emission  limitations 
and  therefore  disagree  with  the 
commenter's  position  in  this  regard. 

Comment  #30:  BCCAAG  commented 
that  there  will  be  instances  that 
shutdown  of  equipment  may  have  to  be 
considered  to  meet  the  desired  NOx 
emission  reductions. 

Response  to  comment  #30:  We  agree 
that  there  may  be  instances  that  the 
shutdown  of  marginal  iecoiiomically 
speaking)  existing  equipment  will  have 
to  be  considered  The  surplus  credit 
associated  with  these  shutdowns  could 
be  used  in  emission  trading  for  financial 
gains  by  the  source  or  operator.  The 
source  also  has  the  option  to  consolidate 


the  emissions  from  marginal  equipment 
with  other  point  sources  and  utilize  a 
combined  control  technique,  or  to 
obtain  emission  allowances.  Both  of 
these  options  have  been  built  into  the 
Chapter  1 17  rules 

6.  What  .\re  the  NO,  Emission 
Specifications  for  Point  Sources  of  \0^ . 
in  the  H/CiA  Area  Based  Upon  the 
December  22.  2000.  SIP  Revision,  That 
We  .\re  Approving? 

This  rule  revision  requires  reductions 
of  NOx  emissions  from  point  sources  in 
the  H/GA  ozone  nonattainment  area. 
The  following  table  contains  a  summary' 
of  the  NOx  emission  specifications  for 
attainment  demonstration  purposes  that 
we  are  approving  for  point  sources  in 
the  H/GA. 


Table  ill.— Affected  Sources  and  NOx  Emission  Specifications  fob  Attainment  Demonstration  in  the  H  GA 


Source 


NOx  emission  specitication  for  attainment 
demonstration 


Utility  Boilers  '  0  010-0.060  Ib/MMBtu. 

Turt)ines  and  Duct  Burners  |  0  015-0  150  ib/MMBtu 

Heaters  and  Furnaces  0  01O-0  036  ib'MMBtu 

Internal  Combustion  Engines    '  0045-0  133   Ib/MMBtu   or   0  17-050  gram 

hp-hr 

Industnai  Boilers   0  010-0  030  Ib'MMBtu 

Coke-fired  Boiiers  i  o  057  Ib/MMBtu 

Wood  Fuei-fired  Boilers  0  046  Ib/MMBtu 

Rice  huli-tired  Boilers 0  089  Ib/MMBtu 

Oil-fired  Boilers  2  0  lb/ 1.000  gallons  of  oil  bumed. 


We  are  approving  the  above-listed 
NOx  emissions  specifications  for  point 
sources  of  NOx  in  the  H/GA  as  a  part 
of  the  Texas  1-hour  ozone  SIP  under 
Part  D  of  the  Ac:t  because  Texas  is 
relying  on  the  NOx  control  measures  to 
demonstrate  attainment  of  the  1-hour 


ozone  standard  in  the  H/GA 

nonattainment  area 

7.  W^hat  Is  the  Compliance  Schedule  for 
Point  Sources  of  NOx,  in  the  H/GA  Area 
Based  I  pon  the  December  22.  2000,  SIP 
Revision,  That  We  Are  .Approving? 

The  following  table  contains  a 
summary  of  the  affected  sources  and 


their  compliance  schedules  for 
attainment  demonstration  purposes  that 
we  are  approving  for  point  sources  in 
the  H/GA. 


Table  IV.— Affected  Sources  of  NOx  and  Compliance  Schedules 


Sources 


Compliance  schedule 


Additional  information 


Utility  Eiectnc  Generation   ;  March  31.  2003 

Utility  Eiectnc  Generation   March  31    2004 

Utility  Eiectnc  Generation  March  31.  2007 

Industnai.     Commercial,     and     Institutional     Combustion     March  31.  2004 

Sources 
Industnai.     Commercial,     and     Institutional     Combustion     March  31.  2005 

Sources 
Industrial.     Commercial      and     Institutional     Combustion    March  31.  2007 

Sources 
Boilers.  Process  Heaters   and  Stationary  Engines  at  Minor     March  31,  2005 

Sources 
Boilers.  Process  Heaters,  and  Stationary  Engines  at  Minor     March  31.  2005 

Sources 


Investor-owned  first  46%  of  total  required  NOx  reductions. 
Investor-owned  the  nex;  46°c  required  NOv  reductions 
Investor-owned  tinai  required  NOy  reductions 
First  44%  ol  required  NOx  reductions 

Next  45°c  of  required  NOx  reductions 

Final  NOx  reductions. 

In  cap  and  trade  program 

Not  in  cap  and  trade  program 


We  are  of  the  opinion  that  the  above 
listed  compliance  dates  and  time-table 
combined  with  the  cap  and  trade 
provisions  of  the  rule  offer  operational 


flexibility  to  the  affected  point  sources 
in  the  H 'G.A  We  are  approving  the 
abo\e-listed  compliance  dates  for  point 
sources  of  NOx  m  the  H/GA  as  a  part 


of  the  Texas  1-hour  ozone  SIP  under 

Part  D  of  the  Act  because  Texas  is 
relying  on  the  NOx  control  measures  to 
demonstrate  attainment  of  the  1-hour 
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ozone  stand. iiil  ;n  thi'  H/GA 
nonattainment  area. 


8.  What  Are  the  NOx  Emissions 
RcfiiK  tions  for  Point  S()ur(  es  of  \0\,  in 
th»'  H  (.A  Area  Based  I  pon  the 
December  22.  2000.  SIP  Revision.  That 
We  Art'  Approvins;? 

This  rulemaking  will  control/reduce 
NO\  emissions  in  the  H/GA  area  in  two 


phdscs  or  Tiers,  Wp  will  r^fcr  to  these 
t\v(j  emission  n'duction  phases  as  Tier 
I  and  Tier  11  Rfdurtions.  You  can  find 
a  sumnitirv  of  the  affected  sources  and 
their  NCX  emission  reductions  for 
attainment  demonstration  purposes,  that 
we  are  approving  for  point  sources  in 
the  H/GA  area,  in  the  foUnwinc  table. 


Table  V.— Affected  Point  Sources,  1997  Emissions,  and  Their  Emission  Reductions  for  the  H/GA 


Sources 


Utility  Boilers  

Turbines  and  Duct  Burners  

Process  Heaters  and  Furnaces 
Internal  Combustion  Engines     , 

industrial  Boilers  

Otrier  

Overall  Point  Sources 


The  combined  NO\  emission 
reductions  of  Tier  1  and  Tier  II  in  the 
rulemaking  will  be  595  tpd  or  89 
percent,  when  compared  to  the  1997 
'mission  levels.  We  are  approving  the 
overall  NO\  point  source  reductions  in 
the  H/GA  as  a  part  of  the  Texas  1-hour 
ozone  SIP  under  Fart  D  of  the  Act 
because  Texas  is  relying  on  the  NOx 


1997  NOx, 

emissions 

tons  per  day 

I'pdi 


Tier  I  +  Tier  I 

reductions. 

(tpd) 


196.44 

- 

184 

155  65 

141 

110  12 

97 

86  37 

75 

85  98 

79 

32  99 

19 

667.55 

595 

control  measures  to  demonstrate 
attainment  of  the  1-hour  ozone  standard 
in  the  H/GA  nonattairmaent  area. 

9.  What  Are  the  \C),  Kmission 
Spedtli  ations.  for  Stationary  Diesel 
Engines  or  Stationarv  Dual-Fuel 
Engines.  That  We  Are  Approving? 

Fills  rule  revision  requires  reductions 
of  NOx  emissions  from  stationarv  diesel 


engines  or  stationan,  dual-fuel  engines 
in  the  H/GA  area  The  following  table 
contains  a  summary  of  the  NOx 
emission  specific, ations  for  stationar\- 
diesel  engines  in  the  H/GA  area. 


TablE  VI  —Affected  Sources  and  NOx  Emission  Specifications  for  Stationary  Diesel  Engines  or  Stationary 

Dual-Fuel  Engines  in  the  H/GA  Area 


Source 


NO\  emission 
specification 


Diesel  engines  in  sen/ice  after  Octotjer  1.  2001    not  modified,  reconstructed,  or  relocated  on  or  after  October  i    2001 
Rated  less  than  1 1  hp  modified  reconstructed  or  relocated  on  or  after  Octotjer  1 ,  2001.  but  t)efore  October  1    2004 

Rated  less  ttian  11  hp  modified,  reconstructed,  or  relocated  on  or  after  October  1.  2004  

1 1  hp  ■:  rated  <  25  hp  installed,  modified,  reconstructed,  or  relocated  on  or  after  Ocfotier  1.  2001.  but  before  October 

1   2004 
11  hp  <  rated  <  25  hp 
25  hp  <  rated  <  50  hp 

1.  2003 
25  hp  <,;  rated  <  50  hp 


installed  modified,  reconstructed,  or  relocated  on  or  after  Octotser  1,  2004 
installed,  modified   reconstructed,  or  relocated  on  or  after  Octot)er  1.  2001. 

installed,  modified,  reconstructed,  of  relocated  on  or  after  October  l.  2003  .. 


but  t)efore  October 


100  hp  installed,  modified,  reconstructed,  or  relocated  on  or  after  October  1.  2001.  but  before  Ocrober 


1 1  0  gram,'hp-hr. 
7  0  gram  hp-hr. 

5  0  gram  hp-hr. 

6  3  gram  hp-hr 

5  0  gram/hp-hr, 

6  3  gram/hp-hr, 

5  0  gram  hp-hr 

6  9  gram,  hp-hr. 


5.0  gram  hp-h' 
3  3  gram  hp-hr 
6  9  gram,hp-hr 


2  8  gram  hp-hr. 
6  9  gram  hp-hr. 


50  hp  <  rated 

1,  2003 

50  hp  1  rated  <  100  hp  installed,  modified,  reconstructed,  or  relocated  on  or  after  October  1.  2003 

50  hp  x  rated  <  100  hp  installed,  modified  reconstructed,  or  relocated  on  or  after  October  1.  2007  

100  hp  •.  rated  <  175  hp  installed  modified,  reconstructed,  or  relocated  on  or  after  October  1   2001   but  before  Octo 

ber  1 .  2002 

100  hp  1  rated  <  175  hp:  installed   modified,  reconstmcted.  or  relocated  on  or  after  October  1    2002   but  before  Octo      4  5  gram  hp-hr 

ber  1 ,  2006 
100  hp  <  rated  <  175  hp  installed  modified,  reconstructed,  or  relocated  on  or  after  October  1.  2006 
175  hp  <  rated  <  300  hp:  installed,  modified,  reconstructed,  or  relocated  on  or  after  October  1,  200i    but  before  Octc 

ber  1   2002 

1 75  hp     rated  <  300  hp  installed  modified,  reconstmcted,  or  relocated  on  or  after  Octotier  i    2002 

ber  1    2005 
175  hp  1  rated  <  300  hp  installed  modified,  reconstructed,  or  relocated  on  or  after  Octotier  1   2005 
300  hp  V  rated  <  600  hp  installed,  modified,  reconstructed,  or  relocated  on  or  after  Oc1ot)er  1    2001 

ber  1    2005 
300  hp     rated  <  600  hp  installed,  modified,  reconstructed,  or  relocated  on  or  after  October  1,  2005  . 
600  hp  •   rated  <  760  hp  installed  modified,  reconstructed,  or  relocated  on  or  after  October  1    200i 

ber  1    2005 
600  hp     rated  <  750  hp  installed  modified,  reconstructed,  or  relocated  on  or  after  Octot>er  1   2005 
Rated      750  hp   installed,  modified,  reconstructed,  or  relocated  on  or  after  Octotier  1,  2001    but  before  Octotjer  1 

2005 


but  before  Octo-     4  5  gram'hp-hr 


but  before  Octo- 


but  before  Octo- 


2  8  gram  hp-hr 
4  5  gram  hp-hr 

2  8  gram  hp-hr 
4  5  gram  hp-hr 

2  8  gram  hp-hr 
6  9  gram,  hp-hr. 
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Table  VI,— Affected  Soupcfs  and  NOx  Emission  Specifications  "^qb  S^a^iqnarv  d  esel  Engines  or  S^a-onary 

Dual-Fuel  Engines  in  the  H/GA  AREA-^-Contmued 


Source 


NOx  emission 
specification 


Rated  >  750  hp:  installed,  modified,  reconstmcted,  or  relocated  on  or  after  Octotjer  1,  2005  i  4.5  gram/hp-tir 


We  are  of  the  opinion  that  these 
emission  specifications  are  in  agreement 
with  those  found  in  Gode  of  Federal 
Regulations  (CFR),  Title  40.  section 
89.112,  and  EPA's  Document  Number 
420-R-98-016  dated  August  1998. 
entitled  "Final  Regulatory  Impact 
Analysis:  Control  of  Emissions  from 
Nonroad  Diesel  Engines."  W'e  are  also  of 
the  opinion  that  these  NOx  emission 
specifications  will  contribute  to  the 
attainment  of  the  1-hr  ozone  standard  in 
the  H/CiA  area.  We  are  approving  these 
stationarv'  diesel  engines  or  stationary- 
dual-fuel  engines  rule  revisions  under 
Part  D  of  the  Act  because  Texas  is 
relying  on  these  NOx  reductions  to 
demonstrate  attainment  of  the  1-hour 
ozone  standard  in  the  H/GA  1-hr  ozone 
nonattamnient  dre.-( 


10.  What  Is  the  Proposed  Compliance 
Schedule  Date  for  Stationary  Diesel 
Engines  in  the  H'G.A  .\rea  Based  on  the 
May  30.  2001.  SIP  Revision? 

The  compliance  date  for  stationarv 
diesel  engines  and  stationarv'  duaJ-fuel 
engines  in  the  H/GA  area  is  April  1. 
2002.  See  sections  117.520  and  117.534 
of  the  proposed  rule.  We  consider  the 
April  1.  2002.  compliance  date  for 
stationarv'  diesel  engines  and  dual-fuel 
engines,  in  the  H/GA  area,  to  be  as 
expeditious  as  practicable.  We  are 
approving  these  stationarv'  diesel 
engines  or  stationan,-  dual-fuel  engines 
compliance  schedules  under  Part  D  of 
the  Act  because  Texas  is  relying  on 
these  NOx  reductions  to  demonstrate 
attainment  of  the  1-hour  ozone  standard 
in  the  H/GA  1-hr  ozone  nonattainment 
area. 


11 .  What  .\re  the  NT),  Emissions 
Reductions  for  Stationar\  Diesel 
Engines  in  the  H'G.-\  .■\rea  Based  on  the 
May  30,  2001.  SIP  Revision.  That  We 
.\re  .Approving? 

The  estimated  NOx  emission 
reductions  attributed  to  the  stationar\' 
diesel  engines  or  stationan.'  dual-fuel 
engines  that  we  are  approving  is  1 .00 

tpd 

12,  What  Are  the  \(}.  Emissions 
Specifirations  for  Point  Sources  of  \Ox 
in  the  H'G.\  .Area  Based  on  the  Ma\  3(1 
2001.  SIP  Revision.  That  We  Are 
.Approving' 

The  following  table  contains  a 
summar>'  of  the  NOx  emission 
specifications  for  attainment 
demonstration  purposes  that  we  are 
approving  for  point  sources  in  the 
H/GA. 


Table  vil  —Affected  Sources  and  NOx  Emission  Specifications  -or  attainment  Demonstration  in  the  h  GA 


Source 


Utility  Boilers  Gas-fired  

Utility  Boilers  Coal-fired  or  Oil-fired  

Auxiliary  Steam  Borers  

Stationary  Gas  Turbines  *  Duct  Burners  in  Turbine  Exhaust 


NOx  Emission  Specification 
for  Attainment  Demonstration 

0  020  Ib/MMBtu 
0  040  Ib'MMBtu 
0.010-0  036  Ib/MMBtu. 
0015-0  150  Ib/MMBtu 


We  are  of  the  opinion  that  NOx 
emission  specifications  listed  in  Table 
VII  will  contribute  to  attainment  of  the 
1-hr  ozone  standard  in  the  H  C^\  area. 
We  are  approving  the  above-ii^t.  <  \c);,^ 
emissions  specifications  f  r  affin  ted 
point  sources  of  NOx  in  the  H  L..\  as  a 
part  of  the  Texa^  1-hour  ozone  SIP 
under  Part  D  of  the  Act  because  Texas 
is  relying  on  the  NOx  control  measures 


to  demonstrate  attainment  of  the  1-hour 
ozone  standard  in  the  H/GA 
nonattainment  area. 


1 3.  What  Is  the  (Compliant  e  Si  hedule 
For  Itility  Electric  Generation  Point 
Sources  of  NO^  in  the  H  (..A  Area  Based 
on  the  May  30.  2001.  SIP  Revision.  That 
We  .Are  Approving'' 

The  following  table  contains  a 
summarv'  of  the  time-table/  compliance 
schedule  for  the  affected  utility  electric 
generation  point  sources  of  NOx  in  the 
H/GA  that  we  are  approving. 


Table  VIII.— Affected  Sources  of  NOx  in  the  H/GA  and  Compliance  Schedules 


Sources 


Compliance  scfiedule 


Additional  information 


Utility  Electnc  Generation 
Utility  Electric  Generation 
Utility  Electnc  Generation 


March  31.  2003  At  least  47%  of  total  required  NOx  reductions 

March  31,  2004  At  'east  gs^o  of  total  required  NOx  reductions 

Marcfi  31 ,  2007  Demonstrate     compliance     with    system    cap 

117108 


limits     of 


We  are  of  the  opinion  that  the  abo\  e- 
listed  compliance  dates  and  time-table 
for  affected  sources  offer  operational 
flexibility  to  the  rule.  We  are  approving 


the  above-listed  compliance  dates  for 
affec  ted  point  sources  of  NOx  in  the  H 
GA  as  a  part  i^f  the  Texas  1-hour  ozone 
SIP  under  Part  D  of  the  .Act  because 


Texas  is  relying  on  the  NOx  control 
measures  to  demonstrate  attainment  of 
the  1-hour  ozone  standard  in  the  H/GA 
nonattainment  area. 


I 

! 
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source  category  within  the  H/GA  for 
attainment  demonstration  purposes  in 
the  H/GA  in  the  following  table. 


14.  What  Are  the  NOx  Emissions 
Specifications  in  the  ICI  Source 
Category  for  Attainment  Demonstration 
Within  the  HL/GA  Area,  Based  on  the 
May  30,  2001,  SIP  Revision,  That  We 
Are  Approving? 

You  can  find  proposed  NO\ 
(^mis,si()n>  specifications  for  the  ICI 

Table  IX.— Affected  Industrial.  Commercial,  and  Institutional  Combustion  Sources  and  Their  NOx  Emission 

Specifications  for  Attainment  Demonstration  in  the  H/GA 


Source 


N0\  Emission  specification  for  attainment 
demonstration 


Stationary  reciprocating  internal  combustion  engines  gas-fired  rich-bum  firing  on  landfill  gas  .... 
Stationary    reciprocating  internal  combustion  engines    gas-fired  rich-bum  not  firing  on  landfill 

gas 
Stationary   reciprocating  internal  combustion  engines  gas-lired  lean-burn  firing  on  landfill  gas  .. 
Stationary,  reciprocating  internal  combustion  engines    gas-fired  lean-burn  not  finng  on  landfill 

gas 

Dual  fuel  engines  with  initial  start  of  operation  on  or  before  December  31    2000  

Dual  fuel  engines  with  initial  start  of  operation  after  December  31.  2000  

Gas-fired  boilers  

Fluid  catalytic  cracKing  units  Includes  CO  boilers.  CO  furnaces,  and  catalyst  regenerator  vents 

Boilers  and  industrial  furnaces  _ 

Coke-fired  boilers         

Wood  fuei-fired  boilers  

Rice  hull-fired  boilers  

Oil-fired  boilers    

Process  heaters  

Stationary  gas  turbines  

Duct  burners  m  turbine  exhaust  ducts  

Pulping  liquor  recovery  furnaces  

Lime  kilns  

Lightweight  aggregate  Kilns  

Metallurgical  heat  treat  furnaces 

Metallurgical  reheat  furnaces     

Incinerators 


We  are  approving  the  above-listed 

N0\  emissions  specifications  for  point 
sources  of  NOy  in  the  H/GA  as  a  part 
of  the  Texas  1  -hour  ozone  SIP  under 
Part  D  of  the  .Act  because  Texas  is 
relying  on  the  NOy  control  measures  to 
demonstrate  attainment  of  the  1-hour 


ozone  standard  in  the  H/GA 
nonattainment  area. 

15.  What  Is  the  Compliance  Schedule 
for  Affected  ICI  Sources  of  NOy  in  the 
H'G.\  Area  Based  on  the  May  30.  2001, 
SIP  Revision  That  We  Are  Approving? 

This  rule  revision  offers  a  phased-in 
approach  concerning  the  emission 


0.60  gram/hp-hr 
0.17  gram/hp-hr 

0  60  gram/hp-hr 
0  50  gram/hp-hr 

5.83  gra^^hp-hr 

0,59  gram/hp-hr 

0  010— 0  036  Ib/MMBtu 

13  ppm  @  zero  percent  0_   dry  basis 

0  015—0  030  Ib/MMBtu 

0  057  Ib/MMBtu 

0  046  Ib/MMBtu 

0.089  Ib/MMBtu 

2  0  lb'1.000  gallons  of  oil  burned 

0  010— 0.036  Ib/MMBtu 

0.015— 0  15  Ib/MMBtu 

0.015  Ib/MMBtu 

0  050  Ib/MMBtu  or  1  08  lb  ADTP 

0  66  lb/ton  of  CaO 

0  76  lb/ton  of  product 

0  087  Ib/MMBtu 

0  062  Ib/MMBtu 

0  030  Ib/MMBtu 


reductions  and  compliance  schedule  for 
point  sources  of  NOy  in  the  H/GA  area. 
The  following  table  contains  a  summan.' 
of  the  time-table/compliance  schedule 
for  the  affected  ICI  sources  of  NOy  in 
the  H/GA  area. 


Table  X— Affected  ICI  Sources  of  NOx  in  the  H/GA  Area  and  Compliance  Schedules 


Sources 


Compliance  schedule 


Additional  information 


ICI  sources  March  31  2004  

ICI  sources  March  31  2005  

ICI  sources  March  31  2006  I  At  least  78°o  of  total  required  NOy  reductions 

ICI  sources  March  31  2007  Demonstrate  compliance  with  system  cap  limits  of  117.210 


At  least  39°'o  of  total  required  NOy  reductions 
At  least  67%  of  total  required  NOy  reductions 


We  are  approving  the  above-listed 
compliance  dates  for  affected  ICI 
sources  of  NOy  in  the  H/GA  as  a  part 
of  the  Texas  1  -hour  ozone  SIP  under 
Part  D  of  the  .\c\  because  Texas  is 
relying  on  the  NOy  control  measures  to 
demonstrate  attainment  of  the  1-hour 


ozone  standard  in  the  H/GA 
nonattainment  area. 

16.  What  .Are  the  NOy  Emissions 
Reductions  Based  on  the  May  30.  2001. 
SIP  Revision.  That  We  Are  Approving? 

This  mlemakmg  will  control/reduce 
NOx  emissions  in  the  H/GA  area  in  two 


phases  or  Tiers.  We  will  refer  to  these 
two  emission  reduction  phases  as  Tier 
I  and  Tier  II  Reductions.  The  following 
Table  contains  a  summar\'  of  the  1997 
NOx  emissions  and  the  May  30,  2001. 
emission  reductions  for  each  point 
source  categor>-  in  the  H/GA  area  that 
we  are  approving. 
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_  Table  XI.— Affected  Point  Sources.  1997  Emissions,  and  Proposed  Emission  Reductions  for  the  H/GA 


Sources 


Utility  Boilers  

Turbines  and  Duct  Burners 
Process  Heaters  and  Furnaces 
Internal  Combustion  Engines  .. 

Industnal  Boilers         

Other  

Overall  Point  Sources       


1997  NOy 

emissions 

tons  per  day 

(tpd) 


196  44 
155  65 
11012 

86  37 

85  98 

32  99 

667  55 


Tier  1  +  Tier 
reductions, 
(tpd) 


176 
141 
97 
77 
79 
19 
588 


The  combined  NOx  emission 
reductions  of  Tier  I  and  Tier  II  in  this 
SEP  revision  will  be  588  tpd  or  88 
percent,  when  compared  to  the  1997 
emission  levels.  The  change  in  overall 
point  sources  NOx  reductions  in  Table 
XI,  as  compared  with  that  of  Table  \'  in 
this  document,  is  due  to  revisions  to  the 
requirements  of  subsections 
117.106(c)(1)  and  117.206(c)(9)(D). 

17.  When  Did  the  State  Adopt  the  Final 
Version  of  the  Rule  for  Point  Sources  of 
NOx  in  the  HyCA  Area? 

The  State  adopted  the  fmal  version  of 
the  rule  for  point  sources  of  NOx  in  the 
H/GA  area  on  September  26,  2001 

18.  Is  There  a  Substantial  Difference 
Between  the  State's  Proposed  and  Final 
Versions  of  the  Rule  for  Point  Sources 
of  NOx  in  the  WGA  Area? 

For  parallel  processing  purposes, 
there  is  no  substantial  difference 
between  the  State's  proposed  and  final 
versions  of  the  rule  for  point  sources  of 
NOx  in  the  H/GA  area  with  regard  to 
actions  number  three,  four,  and  five  of 
this  document.  We  did  not  review 
actions  number  one  and  two  through  the 
parallel  processing  mechanism  There  is 
no  substantial  difference  between  the 
State's  proposed  and  final  versions  of 
the  rule  for  point  sources  of  NOy  in  the 
H/GA  area  with  regard  to  actions 
number  one  and  two  of  this  document. 

19.  What  Are  NOx? 

Nitrogen  oxides  belong  to  the  group  of 
criteria  air  pollutants.  The  NOx  result 
from  burning  fuels,  including  gasoline 
and  coal.  Nitrogen  oxides  react  with 
volatile  organic  compounds  (VOC)  to 
form  ozone  or  smog,  and  are  also  major 
components  of  acid  rain. 

20.  What  Is  a  Nonattainment  Area? 

A  nonattainment  area  is  a  geographic 
area  in  which  the  level  of  a  criteria  air 
pollutant  is  higher  than  the  level 
allowed  by  Federal  standards.  A  single 
geographic  area  may  have  acceptable 
levels  of  one  criteria  air  pollutant  but 


unacceptable  levels  of  one  or  more  other 
criteria  air  pollutants:  thus,  a  geographic 
area  can  be  attainment  for  one  criteria 
pollutant  and  nonattairunent  for  another 
criteria  pollutant  at  the  same  time. 

21.  What  Are  Definitions  of  Major 
Sources  for  NOx? 

Section  302  of  the  .^ct  generallv 
defines  "major  stationary  source    as  a 
facility  or  source  of  air  pollution  which 
emits,  when  uncontrolled,  100  tons  per 
year  (tpy)  or  more  of  air  pollution  This 
general  definition  applies  unless 
another  specific  provision  of  the  Act 
explicitly  defines  major  source 
differently 

.According  to  section  182(d)  of  the 
.^ct.  a  major  source  in  a  severe 
nonattainment  area  is  a  source  that 
emits,  when  uncontrolled.  25  tpv  or 
more  of  NOx  The  H/GA  area  is  a  severe 
ozone  nonattainment  area,  so  the  ma)or 
source  size  for  the  H/GA  area  is  25  tpy 
or  more,  when  uncontrolled  This 
rulemaking  will  regulate  NOx  emissions 
from  major  stationan,-  sources  in  the  H 
GA  area 

22.  Wliat  Is  a  State  Implementation 
Plan? 

Section  1 10  of  the  Act  requires  States 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  State  air 
quality  meets  the  .NAAQS  that  EP.^  has 
established  Under  section  109  of  the 
,A.ct.  EPA  established  the  NAAQS  to 
protect  public  health.  The  NA.^QS 
address  six  criteria  pollutants  These 
criteria  pollutants  are:  carbon 
monoxide,  nitrogen  dioxide,  ozone, 
lead,  particulate  matter,  and  sulfur 
dioxide 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
federally  enforceable  SIP  Each  State  has 
a  SIP  designed  to  protect  air  quality 
These  SIPs  can  be  extensive,  containing 
State  regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories. 


monitoring  networks,  and  modeling 
demonstrations 

23.  What  Does  Federal  Approval  of  a 
SIP  Mean  to  Me? 

A  State  may  enforce  State  regulations 
before  and  after  we  incorporate  those 
regulations  into  a  federally  approved 
SIP  Aher  we  incorporate  those 
regulations  into  a  federally  approved 
SIP.  both  EP.\  and  the  public  mav  also 
take  enforcement  action  against 
violators  of  these  regulations 

24.  What  Areas  in  Texas  Will  the 
Stationary  Diesel  Engines  or  Stationary 
Ehial-Fuei  Engines  Rule  .\ffect  That  We 
■\re  Approving  Based  on  the  May  30. 
2001,  SIP  Revision  Affect? 

The  following  table  t  ontains  a  list  of 
counties  affected  by  this  SIP  revision 
concerning  the  stationan.-  diesel  engines 
or  dual-fuel  engines  that  we  are  parallel 
processing  for  approval 

Table  XII. —Rule  Log  Number  and 
Affected  Areas  for  Texas  NOy 
SIP 


Rule  log 


T 


Affected  areas 


2001-007B-117-AI 
Stationary  diesei 
engines  and  dua - 
fuei  ertgines  prov 
sions 


Brazona  Chambers. 
Fort  Bend  Ga- 
veslon  Hams  Lib- 
erty  Montgomery , 
and  Waller  coun- 
ties. 


If  you  are  m  one  of  these  Texas 
counties,  vou  should  refer  to  the  Texas 
NOx  rules  to  determine  if  and  how 
todays  action  will  affect  you 

25.  What  Areas  in  Texas  Will  Be 
Affected  by  the  Rule  for  Point  Sources 
of  NOy.  That  We  Are  Approving  Based 
on  the  May  30.  2001.  SIP  Revision? 

The  following  table  (  ontains  a  list  of 
counties  affected  by  this  SIP  re\-ision 
concerning  point  sources  of  .NOx  that 
we  are  parallel  processing  for  approval. 


I 
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Table  XIII.— Rule  Log  Number 
AND  Affected  Areas  for  Texas 
NOx  SIP 


Rule  log  No 


Aflected  areas 


2001 -0078-11  7-^AI 
ICI  and  electric  utii' 
it>  sources. 


Brazoria   Chambers 
Fort  Bend   Ga'- 
veston   Harris,  Lib- 
erty, Montgomery, 
and  Waller  counties 


.\dministrative  Requirements 

I'ncitT  E.\('c,uti\t'  CJrder  1  Jdbb  i5b  I-'K 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
tht'reffirc  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
^uble(;t  to  Executive  Order  13211, 

.-\(  turns  r.ont  t^rnuiri  Regulations  That 
Signdu  antlv  .Affect  Encrgv  Supply, 
Distribution   or  Use"  (66  FR  28355,  May 
22.  200! :   This  proposed  ac;tion  merely 
d[ipro\t's  st.itf  law  as  meeting  federal 
ptHjuirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law    .AccordingK    thf 
.Xdministrator  certifies  that  this  rule 
will  not  ha\e  a  signifi(  ant  economic 
impa(  t  on  a  substantial  numhi^T  of  small 
entities  under  the  Regulator\  Flexibility 
.\(  t  (5  U.S.C.  fiOl  pt.  spq).  Because  this 
rule  approves  pre-existing  requirements 
uiuier  state  law  and  does  not  impose 
anv  additional  enforceable  dut\  hevond 
that  required  hv  state  law,  it  does  not 
contain  an\'  unfunded  mandate  or 
significanth  or  unicpieU-  affe(  t  small 
go\ernments,  as  ciescribed  in  the 
I'nfunded  NIandates  Reform  Act  of  1995 
(F^ublic:  Law  104-4),  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  go\ernments.  as 
specified  bv  Executive  Order  1  J0H4  (63 
FR  27655.  May  10,  1998)  This  rule  will 
not  have  substantial  direct  effects  on  the 
.States,  on  the  relatumship  between  the 
national  goyt>rnment  and  the  States,  or 
on  the  distribution  of  powder  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  does 
not  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  bv  Executive  Order  12898  (59 
FR  7629,  February  16,  1994).  As 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7,  1996). 
in  issuing  this  rule,  EPA  has  taken  the 
necessan-  steps  to  eliminate  drafting 
prrors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  The 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings."  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Papenvork  Reduction 
Act  of  1995  (44  U.S.C.  3501  e-t  seq.). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference.  Nitrogen  dioxide.  Nitrogen 
oxides.  Nonattainment.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

D.iled:  Odobt-r  15.  2001. 
Gregs  A.  Cooke. 

Hi'i>Hjnal  A(hinnistrntcii .  Hrgton  6 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— {AMENDED] 

1,  The  authority  citation  for  part  52 
continues  t(j  read  as  follows: 

.Authority:  42  U.S.C.  7401  et  seq. 
Subpart  SS — Texas 

2.  In  §  52.2270  the  entry  for  Chapter 
117  in  the  table  in  paragraph  (c)  is 
amended  as  follows: 

a.  I'nder  Subchapter  A.  revising  the 
entr\-  for  section  117.10: 

b.  Under  Subchapter  B.  revising  the 
entries  for  sections  117.101,  117.103. 
117.105.  117,106.  117  107.  117,108. 
117.111.  117.113.  117,116,  117  119. 
117,121.  117.138.  117,201,  117,203. 
117.205.  117.206.  117  207.  117.208. 
117.211.  117,213.  117,216.  117.219.  and 
117.221,  and  adding  new  entries  for 
sections  117.110.  1 17,114.  1 17  210,  and 
117.214; 

c  L'nder  Subchapter  D.  adding  new 
entries  for  sections  117,471,  117.473, 
117.475.  117.478.  and  117.479; 

d,  L'nder  Subchapter  E.  revising 
entries  for  sections  117,510,  117.520, 
and  1 1  7,570.  and  adding  a  new  en\r\  for 
section  117.534.  The  revisions  and 
additions  read  as  follows: 

§  52.2270    Identrfication  of  plan. 


EPA  Approval  Regulations  in  the  Texas  SIP 


Stale  Citation 


Title/subject 


State  sub- 
mittal/approval 
date 


EPA  approval 
date 


Explanation 


Chapter  117  (Reg  7) — Control  of  Air  Pollution  From  Nitrogen  Compounds 

Sut>chapter  A 


Section  1 17.10 


Definitions 


09/26/2001      [Insen  11-14- 

01  Federal 

Register  cite.) 
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State  C'tation 


Title/subject 


State  sub- 

Tiitiai  approve 
date 


EPA  aop-'oval 
aate 


Subchapter  B — Division  1— Utility  Electric  Generation 


Section  117,101   Applicability 

Section  117.103  Exemptions 


09  25  200-       [Insert  11-1 4- 

01  Federal 

Register  cite] 

OS  26  2001       [Insert  11-14- 

01  Federal 

Register  cite.] 


Explanation 


Section  117,105  : Emission  Specifications  

Section  117  106  Emission  Specifications  for  Attain- 
ment Demonstrations 

Section  117.107  , Alternative  System-Wide  Emission 

Spec  'cations. 

Section  117,108  System  Cap    


09/26  2001      [Insert  11-14- 

01  Federal 

Register  cite  ] 

09  26  200"      [Insert  11-14- 

01  Federal 

Register  cite] 

09.26  2001      rinsen  11-14- 

:  •  Peae'a' 

Register  c.te,] 

09/26/2001     [Insen  11-1 4- 

01  Federal 

Register  cite] 


Section  117.110  Change  OAnership— System  Cap 

Section  117.111  Initial    Derr.onstration    ol    Compi.- 

ance 

Section  117  1 13  Continuous       Demonstration       of 

Co"npi'a'^ce 

Section  117  114  Emission   Testing  and  MonMoring 

for  the   Houston  Galveston  At- 
tainment Demonstration. 


09  26200'      [Insert  11-14-     Nevt 

01  Federal 

►Register  cite] 

09  26  2001      iinsen  11-14- 

01  Federal 

Register  cite] 

09/26/2001      [Insen  11-1 4- 

01  Federal 

Register  cite  ] 

D9262X'      ;insen  11-14-     New 

01  Federal 

Register  cite] 


Section  117,116 


Final  Control  Plan  Procedures  for 
Attainment  Demonstration  Emis- 
sion Specifications. 


09  26  20C'      [Insen  11-14- 

01  Feoerai 

Register  cite.] 


Section  117.119 


Section  117  121 


Notification    Record  keeping,  and  09'26'200'' 

Reporting  Requirements 

A:te'natve    Case    Specific    Speci-  09  26  20C' 

fications- 


[Insert  11-14- 
01  Federal 

Register  cite  ] 

[Insert  11-14- 
01  Federal 

Register  cite.] 


Section  117  1 38 


Systen-  Ca;: 


09  26  200-      [Insert  11-14- 

0"  Federal 

Register  cite] 


Section  117  201 


Appiicabii'ty 


09  26  200'       [Insert  11-' 4- 

01  Federal 
Regis'e'  c  te,] 
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State  citatiori 


Title/subject 


State  sub- 

mittal/approva 
date 


EPA  approval 
date 


Explanation 


Section  117  203  Exemptions 


Section  M  7  205  Emission  Specifications  for  Rea- 
sonably Available  Control  Tecti- 
nology  (RACT) 

Sect  on  11^206  Emission  Specifications  for  Attain- 
ment Demonstrations. 

Sect  on  117  207  Alternative     Plant-Wide     Emission 

Specifications 

Section  117  208  Operating  Requirements 


09/26/2001 


09/26/2001 


09/26/2001 


09/26/2001 


09/26/2001 


[Insert  11-14- 

01  Federal 
Register  cite.) 
[Insert  11-14- 

01  Federal 
Register  cite  ] 
[Insert  11-14- 

01  Federal 
Register  cite] 
[Insert  11-14- 

01  Federal 
Register  cite  ] 
[Insert  11-14- 

01  Federal 
Register  cite.] 


Section  117.210 

Sect'on  117  211 
Section  117  213 

Sect. or  '■'•'^  2' i 


System  Cap 


Initial  Demonstration  of  Compli- 
ance 

Continuous  Demonstration  of 
Compliance  | 

Emission  Testing  and  Monitoring 
for  tfie  Houston  Galveston  At- 
tainment Demonstration 


09/26/2001 


09/26/2001 


09/26.2001 


09/26/2001 


[Insert  11-14- 

01  Federal 

Register  cite.] 

11-14-01 

[Insert  11-14- 
01  Feaeral 
Register  cite  ] 
[Insert  11-14- 
01  Federal 
Register  cite] 


New. 


New 


Sectio-  11^216 


Final  Control  Plan  Procedures  for 
Attainment  Demonstration  Emis- 
sion Specifications 


09/26/2001 


[Insert  11-14- 

01  Federal 

Register  cite  ] 


Sec'iO'^  117  219 


Section  11  7  22" 


Notification 
Reporting  Requii 


Recoi  jkeepii 


ing,    and 

r«ments. 


Alternative   Case   Specific   Speci- 
fications 


09/2a2001 


09/26/2001 


Section  117.471 
Section  117  473 

Section  1 17  475 

Section  117  478 
Section  117.479 


Applicability 


Exemptions 


[Insert  11-14- 
01  Federal 

Register  cite.] 

[Insert  11-14- 
01  Federal 

Register  cite.] 


Emission  Specifications 


Operating  Requirements 
Monitoring      Recordkeeping,     and 
Reporting  Requirements. 


09-26'2001 


09/26.2001 


J9  26  20C1 


09  26/2001 
09  262001 


[Insert  11-14- 

01  Federal 

Register  cite  1 

^Insert  11-14- 

01  Federal 

Register  cite  ] 

[Insert  11-14- 

01  Federal 

Register  cite] 

11-14-01 

[Insert  11-14- 

01  Federal 

Register  cite] 


New 


New. 


New. 


New 
New 
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S'ate  citation 


Title'Subiec 


State  sutH 

mitialapp'-ova 
date 


EPA  approval 

aate 


Explanation 


Section  117.510  Compliance    Schedule    for    Utility  09'2S'200^      [Insert  11-14- 

Eiectric    Generation     i^    Ozone  01  Federal 

Nonatlainment  Areas  Register  cite] 


Section  117.520 


Compliance  Scfiedule  for  Indus- 
tnal  Cornmerciai  and  Institu- 
tional, Combustion  Sources  in 
ozone  Nonatlainment  Areas. 


09/26/2001      [Insert  11-1 4- 

Qi  Federal 

Register  cite  ] 


Section  117  534 


Compliance  Schedule  for  Boilers 
Process  Heaters  Stationan,  En- 
gines and  Gas  Turbines  at 
Minor  Sources 


09'26'200i      'Insert  i-'-i4-     Nevv 
01  Federal 
Register  cite] 


Section  1 1 7  570 


Use  0*  Emissions  Credits  tO'  Com 
pliance 


09  26  200" 


[Insert  11-14- 
01  Federal 
Register  cite 


[PR  Dot    0i-2".t84  Filed  1  1 -11-01    8  45  am, 
BJLUNG  CODE  6S60-5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX  28-1-7538:  FRL-7092-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Houston/Galveston  Ozone 
Nonattainment  Area  Vehicle  Miles 
Traveled  Offset  Plan 

AGENCY:  Environmental  Protectinn 
Agency  (EPA) 
ACTION:  Final  rule. 


SUMMARY:  In  this  final  action,  the  EP.^ 
is  approving,  as  part  of  the  Texas  State 
Implementation  Plan(SIP)  for  the 
Houston/  Galveston  Ozone 
Nonattainment  Area  (HGA),  the  \'ehicle 
Miles  Traveled  (VMT)  Offset  Plan  to 
offset  any  grov\th  in  emissions  from 
growth  in  VMT.  or  number  of  vehicle 
trips  in  the  Houston/  Galveston  severe 
ozone  nonattainment  area.  This  is  part 
of  the  State's  effort  to  attain  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  The  State  demonstrated  that 
emissions  from  increases  in  V^T  or 


numbers  of  vehicle  trips  within  HG.^ 
will  not  rise  above  an  established 
ceiling  by  2007.  therebv  not  requiring 
additional  transportation  control 
measure  (TCMj  offsets  to  prevent  an 
increase  in  VMT  above  the  ceiling  The 
requirements  for  the  VMT  Offset  plan  to 
be  consistent  with  the  State  s 
demonstration  of  Reasonable  Funh^r 
Progress  (RFPi  and  attainment  are 
addressed  in  a  corresponding  action  for 
the  HG.A  area  taken  and  published 
separately  m  this  Federal  Register  This 
action  approves  the  proposed  approval 
published  on  lulv  10,  2001  (66  FR 
35920],  Comments  made  on  the  direct 
final  rule,  published  on  lulv  10.  2001 
(66  FR  35903)  and  withdrawn  on 
September  4.  2001  (66  FR  46220).  are 
addressed  later  in  this  action  This 
action  IS  being  taken  under  section.*-  1 10 
and  182  of  the  Federal  Clean  Air  Art.  as 
amended  (the  Act.  or  C.\.\] 
DATES:  This  final  rule  is  effective  on 
December  14.  2001 
ADDRESSES:  Copies  of  the  relevant 
material  for  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations  Persons 
interested  in  examining  these 
documents  should  make  an 
appointment  at  least  24  hours  before  the 
visiting  dav. 


FnMronmentaj  Prntpction  .^gencv. 
Region  6.  An  Planning  Section  i6PD-Ll. 
■445  Ro'-s  Avenue.  Suite  "00   Dallas,  TX 
"5202-23-- 

Texas  .Natural  Resciurr  e  Conservation 
("ommission.  1  2100  Park  35  Circle 
Austin   Texas  "8-53 

FOR  FURTHER  INFORMADON  CONTACT:  M- 

Brooke  M    hen^r  at  !  214  '  665--.^6J  cr 
Mr   Bill  Deese  at  (214' 665-7253    A;r 
Planning  Section  (6PD-L'.  EP.'\  Rpgion 
6.  Suite  "00,  1445  Ross  Axenuc   Dallas. 
Texas  -5202-2-33 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we."  "us," 

and     our  '  means  KP.^ 

Table  of  (Contents 

\    Wndt  .\rb  V\e  .Approving? 

2  Response  to  Comments  on  the  Direct  Final 

.Action. 
.}  Final  Action. 
4.  Administrative  Requirements. 

1.  What  Are  We  .Approving? 

The  EP.A  IS  approving  a  new  SIP 
revision  for  \'\1T  Offset  submitted  b\ 
the  State  on  Mav  17.  2000   Spec  ifi(,al;\ . 
we  are  approving  the  \'NfT  Offset  SIP. 
submitted  by  the  State  on  .August  25. 
199"  and  with  minor  non-^ubstantixe 
revisions  submitteci  s^ii  Mav  1"    JIKKI 
For  information  regarding  'uir  andivsis 


57248       Federal   Register    X'ol    fiB.  No.   220  '  Wednesday,  November  14.   2001 /Rules  and  Regulations 


nf  the  State  submittal,  please  refer  to  the 
Technical  .Support  Document  for  this 
action. 

Section  182(d)(1)(A)  of  the  Act  directs 
states  containing  ozone  nonattainment 
areas  classified  as  severe,  pursuant  to 
section  181(a)  of  the  Act.  to  adopt 
transportation  control  strategies  and 
TCMs  to  offset  increases  in  emissions 
resulting  from  growth  in  VMT  or 
numbers  of  vehicle  trips,  and  to  obtain 
reductions  in  motor  vehicle  emissions 
as  necessary  (in  combination  with  other 
emission  reduction  requirements)  to 
compiv  with  the  Acfs  Reasonable 
Further  Progress  (RFP)  milestones  (CAA 
sections  182(b)(1)  and  182(c)(2)(B))  and 
attainment  demonstration  requirements 
(CAA  secticm  182(c)(2)(A)).  The  EPA 
General  Preamble  to  Title  I  of  the  CAA 
(57  FR  13498,  13521-13523.  April  IB. 
1992)  explains  our  interpretation 
regarding  h(nv  states  may  demonstrate 
that  the  VMT  requirement  is  satisfied. 
(We  incorporate  that  discussion  by 
reference.) 

In  summary,  the  purpose  of  the  VMT 
offset  requirement  is  to  prevent  growth 
in  motor  vehicle  emissions  from 
cancelling  out  the  emission  reduction 
benefits  of  federally  mandated  programs 
in  the  Act.  Sufficient  measures  must  be 
adopted  so  projected  motor  vehicle 
volatile  organic  compound  (VOC) 
emissions  will  stay  beneath  a  ceiling 
level  established  through  modeling  of 
mandated  transportation-related 
controls.  When  growth  in  VMT  and 
vehicle  trips  would  othenvise  cause  a 
motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented  by  TCMs.  If 
projected  total  mfitor  vehicle  emissions 
during  the  ozone  season  in  one  vear  are 
not  higher  than  during  the  previous 
ozone  season  due  to  the  control 
measures  in  the  SIP.  the  VMT  Offset 
requirement  is  satisfied. 

For  se\eral  years,  we  have 
consistentlv  implemented  this 
interpretation  in  response  to  several 
states'  submissions  of  VMT  SIPs  under 
section  182(d)(1)(A)  of  the  Act.'  We  first 
announced  our  intent  to  applv  this 
longstanding  interpretation  to  the 
HGAs  SIP  in  1997.  See  62  FR  54.'")98 
(Ck;tob(;r  21.  1997)  (proposed 
disapproval  of  HGA  SIP).  We  similarly 
followed  the  General  Preamble's 
ipproach  in  the  July  10.  2001  direct 


'  Sc.'.  f.K  .  1,2  IK  2J4irj.  2\A\T  (Apr    11).  1<W7) 
Iprupciscd  iippriisal  ol  Nfvv  )(!r!.<A  ;.  SIH);  hi  KR 
.S-lbZ-t.  53b:;4-25  (fJtI.  l-i.  19<W))  (ilir.M :t  final 
appruvrtl  »t  \pw  Vt.rks  .SII').  hi  FR  51214.  ,'il21h 
to  I.  1.  I'I'Jhl  (dir.'cl  final  approvnl  i.f  New  Vcirk\ 
Sll'l.  hO  FR  4HH4h.  4HKM7  (.S..pt    21.  1OT5|  (final 
approval  nl  lllinnis   SII')  M)  FR  :i«718.  :i«7m-20 
IJiiK  28.  I'I'I.tI  (final  approval  of  liiclianas  .SII').  HO 
FR  23h5.  2.5h6-b7  (|anuary  10.  1195)  (proposf^il 
appruvul  iif  WiM.onsin's  SIP). 


final  rule  that  would  have  approved  the 
HGA  SIP  (see  66  FR  at  35903.  35904). 

The  August  25.  1997  VMT  SIP 
submittal  from  the  State  includes  a 
projection  of  the  mobile  source 
emissions  profile  for  HGA  through  2007. 
the  date  by  which  the  HGA  area  is  to 
attain  the  NAAQS  for  ozone.  The 
August  25.1997  submittal  fulfills  the 
first  required  element  under  CAA 
sectioal82(d)(l)(A)for  a  VMT  Offset 
Plan  in  the  HGA  severe  ozone 
nonattainment  area.  The  second  and 
third  required  elements  under  section 
182(d)(}l)(A)  are  hilfilled  in  the 
correspionding  action  addressing  RFP 
and  attainment  for  the  HGA  area  taken 
and  published  separately  in  this  Federal 
Register. 

2.  Response  to  Comments  on  the  Direct 
Final  Action 

(3n  July  10,  2001,  the  EPA  published 
a  direct  final  rule  approving  the  Texas 
VMT  Olffset  SIP.  with  the  condition  that 
if  any  adverse  comments  were  received 
by  the  ^nd  of  the  public  comment 
period  pn  Augu.st  9.  2001  the  direct  final 
rule  w(^uld  be  withdrawn,  and  that  we 
would  Respond  to  the  comments  in 
taking  final  action  on  the  proposal  to 
approvj;  the  Texas  VMT  Offset  SIP. 
published  concurrentlv  on  [ulv  10, 
2001.(86  FR  35920)  One  set  of 
comments  was  received  from 
Environmental  Defense  (ED).  The 
following  summarizes  the  comments 
and  EPh's  response  to  these  comments: 
.    Comiiient  1 :  The  comment  argues  that 
section!  182(d)(1)(A)  of  the  Act  requires 
offsets  |or  increased  emissions 
attribu^ble  to  all  growth  in  VMT  above 
1990  lejvels.  and  that  EPA  is  required  by 
the  Hotse  Report  language  (H.  R.  No. 
101-490.  Part  I.  101st  Cong..  2nd 
sessioi^at  242)  to  ensure  emission 
reductitms  despite  an  increase  in  VMT. 
The  coinment  states  that  EPA  is  acting 
inconsistently  with  the  law  by  not 
applying  ""the  guidance  provided  by  the 
House  committee  report  in  the  review  of 
VMT  OJffset  SIPsl.j  "  In  other  words,  the 
comment  challenges  the  longstanding 
interpretation  of  section  182(d)(1)(A) 
that  wo  discussed  in  the  General 
Preamble  and  in  our  other  rulemaking 
actions  approving  states'  VMT  SIPs. 

Resp0nse:  As  discussed  in  the  General 
Preamble.  EPA  believes  that  section 
182(d)(1)(A)  of  the  Act  requires  the  State 
to  "offajet  any  growth  in  emissions" 
from  growth  in  VMT.  but  not.  as  the 
comment  suggests,  all  emissions 
resulting  fi-om  VMT  growth.  See  57  FR 
at  13522-23.  As  we  explained  in 
response  to  similar  comments  objecting 
to  our  application  of  the  General 
Preamble's  approach  when  approving 
Illinois'  and  Indiana's  SIPs.  the  purpose 


is  to  prevent  a  growth  in  motor  vehicle 
emissions  from  canceling  out  the 
emission  reduc:tion  benefits  of  the 
federallv  mandated  programs  in  the  Act. 
See  60  FR  at  48898;  60  FR  at  38720-21. 
The  baseline  for  emissions  is  the  1990 
level  of  vehicle  emissions  and  the 
subsequent  reductions  in  emission 
levels  required  to  reach  attainment  with 
the  NAAQS  for  ozone.  Thus,  the 
anticipated  benefits  from  the  mandated 
measures  such  as  the  Federal  motor 
vehicle  pollution  control  program, 
lower  Reid  vapor  pressure,  enhanced 
inspection  and  maintenance  and  all 
other  motor  vehie:le  emission  control 
programs  are  included  in  the  ceiling 
line  calculations  used  bv  Texas  in  the 
VMT  Offset  SIP.  Appendix  B.  Table  2. 
in  the  Texas  submittal  shows  how- 
emissions  will  decline  substantiallv  and 
will  not  begin  to  turn  up,  nor  does  it 
reach  the  ceiling  established  bv  the 
mandated  controls.  Emission  reductions 
are  expected  every  vear  through  the  vear 
2007. 

Our  approach  is  consistent  with  the 
purposes  Congress  had  in  enacting 
section  182(dj(l)(A).  The  ceiling  line 
level  decreases  from  year  to  year  as  the 
state  implements  various  control 
measures,  and  the  decreasing  ceiling 
line  prevents  an  upturn  in  mobile 
source  emissions.  Dramatic  increases  in 
VMT  that  could  wipe  out  the  benefits  of 
motor  vehicle  emission  reduction 
measures  will  not  be  allowed  and  will 
trigger  the  required  implementation  of 
TCMs.  This  prevents  mere  preservation 
of  the  status  quo,  and  ensures  emissions 
reductions  despite  an  increase  in  VMT 
or  number  of  vehicle  trips.  To  prevent 
future  growth  changes  from  adversely 
impacting  emissions  from  motor 
\  ehicles.  States  are  required  under 
section  182(c)(5)  of  the  Act  to  track 
actual  VMT  and  to  periodicallv 
demonstrate  that  the  actual  VMT  is 
equal  to  or  less  than  the  projected  VMT, 
with  TCMs  required  to  offset  VMT  that 
is  above  the  projected  levels. 

Under  the  commenter's  approach  to 
section  182(d)(1)(A).  Texas  would  have 
to  offset  VMT  growth  e\  en  while 
vehicle  emissions  are  declining. 
Although  the  statutory  language  could 
be  read  to  require  offsetting  any  VMT 
growth.  EPA  believes  that  the  language 
can  also  be  read  so  that  onlv  actual 
emissions  increases  resulting  from  VMT 
growth  need  to  be  offset.  The  statute  bv 
its  (jwn  terms  requires  offsetting  of  "any 
growth  in  emissions  from  growth  in 
VMT.  "  It  is  reasonable  to  interpret  this 
language  as  requiring  that  VMT  growth 
must  be  offset  onh  where  such  growth 
results  in  emissions  increases  from  the 
motor  vehicle  fleet  in  the  area.  Our 
interpretation  of  the  language  of  section 
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182(d)(1)(A)  is  entitled  to  deference. 
Chevron  USA  .  Inc  v  \RDC.  467  U.S. 
837,  842-44  (1984). 

While  it  is  true  that  the  language  in 
the  House  Committee  Report  could 
appear  to  support  the  ED's 
interpretation  of  the  staJuton.'  language, 
such  an  interpretation  would  have 
drastic  implications  for  Texas  if  the 
State  were  forced  to  impose  such 
draconian  control  measures  as 
mandator\-  no-dnve  restrictions  to  fuUv 
offset  the  effects  nf  increasing  VMT  if 
the  area  were  forced  to  ignore  the 
beneficial  impacts  of  all  vehicle  tailpipe 
and  alternative  fuel  controls.  Although 
the  original  authors  of  this  provision 
and  of  the  House  Committee  Report  on 
this  provision  may  in  fact  have  intended 
this  result.  EPA  does  not  believe  that  the 
Congress  as  a  whole,  or  even  the  full 
House  of  Representatives,  believed  at 
the  time  it  voted  to  pass  the  C.'\A 
Amendments  that  the  words  of  this 
provision  would  impose  such  severe 
restrictions.  There  is  no  further 
legislative  histon,'  on  this  aspect  of  the 
provision,  nor  was  it  discussed  at  ail  bv 
any  member  of  Congress  during 
subsequent  legislative  debate  and 
adoption. 

Given  the  susceptibility  of  the 
statutor>'  language  to  these  two 
alternative  interpretations.  EP.'X  believes 
it  is  the  Agency's  role  in  administering 
the  statute  to  take  the  interpretation 
most  reasonable  in  light  of  the  practical 
implications  of  such  interpretation,  and 
the  purposes  and  intent  of  the  statutory 
scheme  as  a  whole.  In  the  conte.xt  of  the 
intricate  planning  requirements 
Congress  established  in  title  I  to  bring 
areas  towards  attainment  of  the  ozone 
standard,  and  in  light  of  the  absence  of 
any  discussion  of  this  aspect  of  the  \'MT 
Offset  provision  by  the  Congress  as  a 
whole  (either  in  floor  debate  or  in  the 
Conference  Report).  EPA  has 
consistently  concluded  that  the 
appropriate  interpretation  of  section 
182(d)(1)(A)  requires  offsetting  VTvtT 
growth  only  when  such  growth  would 
result  in  actual  emissions  increases. '' 

Comment  2  The  comment  asserts  that 
the  VMT  Offset  SIP  submitted  by  the 
State  "does  not  contain  sufficient 
measures  to  limit  motor  vehicle 
emissions  to  the  levels  needed  for 
attainment  "  because  "the  area  has  not 
adopted  sufficient  control  measures  to 
ensure  that  total  area  emissions  will 
attain  the  NAAQS.  "  The  comment 


^  As  noted  above.  EPA  has  applied  this 
interpretation  since  the  enactment  of  the  1990 
amendments  to  the  Clean  Air  Act  adding  section 
182(d)(l)(.Al.  even  in  i^sponse  to  adverse  comments 
submitted  on  other  rulemaking  actions.  See.  e.g..  60 
FR  48898  (final  approval  nf  Illinois'  SIP)  and  60  FR 
39720-39721  (final  approval  of  Indiana's  .SIP) 


argues  that  EPA  has  not  adequately 
assessed  the  \'MT  Offset  SIP  against  the 
statutory  requirement  that  the  SIP 
provide  adequate  enforceable  control 
measures  In  effect  the  comment  asserts 
that  EP.-^  mav  not  approve  the  HGA's 
VMT  SIP  until  the  HGA  is  able  to 
demonstrate  that  its  entire  SIP  will 
attain  the  NAAQS 

Response:  .\s  an  initial  matter.  EPA 
does  believe  the  area  has  an  approvable 
RFP  and  attainment  demonstration  SIP. 
and  we  refer  you  to  that  corresponding 
final  action  for  the  HGA  area  taken  and 
published  separately  in  this  Federal 
Register  The  inclusion  of  the  RFP  and 
attainment  demonstration  in  the 
corresponding  final  action  satisfies  the 
second  and  third  elements  of  VMT 
Offset  in  182(d)(1)(A).  as  discussed 
below. 

As  described  in  the  General  Preamble 
and  above,  the  purpose  of  section 
182(d)(1)(A)  of  the  Act  is  to  prevent 
growih  in  motor  vehicle  emissions  from 
cancelling  out  the  emissions  reduction 
benefits  of  the  federally  mandated 
programs  in  the  Act.  EPA  believes  it  is 
appropriate  to  interpret  the  VMT  Offset 
provisions  of  the  Act  to  account  for  how 
States  can  practicably  comply  with  each 
of  the  provision's  elements,  as  discussed 
in  detail  below. 

The  \7vfT  Offset  provision  requires 
that  States  submit  by  November  15, 
1992  specific;  enforceable 
Transportation  Control  Measures 
(TCMs)  and  Strategies  to  offset  any 
growth  in  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips, 
sufficient  enough  to  allow  total  area 
emissions  to  comply  with  the  RFP  and 
attainment  requirements  of  the  Ac\.  The 
EPA  has  obser%ed  that  these  three 
elements  (i.e.  offsetting  growth  in 
mobile  source  emissions,  attainment  of 
the  RFP  reduction,  and  attainment  of 
the  ozone  Ni\.^QS)  create  a  timing 
problem  of  which  Congress  was  perhaps 
not  fully  aware  '  The  SIP  submittals 
showing  attainment  of  the  1996  15 
percent  Rate-of-Progress  (ROP)  and  the 
post-1996  RFT  and  NAAQS  attainment 
demonstration  are  broader  in  scope  than 
growth  in  VNiT  or  in  numbers  of  vehicle 
trips  in  that  they  necessarily  address 
emissions  trends  and  control  measures 
for  non  motor  vehicle  emissions  sources 
and.  in  the  case  of  attainment 
demonstrations,  involve  complex 
photochemical  modeling  studies  It  was 
neither  practicable  nor  reasonable  to 
expect  that  the  subsequently  required 
submissions  could  be  developed  and 


'  See  eg.  61  FR  53624-25;  61  FR  51215.  60  FR 
48896.  60  FR  38719;  60  FR  22284.  22285  (Ma\  5. 
1995)  (final  approval  of  Wisconsin's  SIP);  and  60  FR 
2565-2567 


implemented  so  far  ahead  of  schedule  as 
to  effecti\  elv  influence  the  VMT  Offset 
submission 

The  EPA  does  not  believe  that 
Congress  intended  the  VMT  Offset 
provisions  to  advance  the  dates  for  these 
broader  submissions.  Consequently, 
EPA  believes  it  is  appropriate  to 
interpret  the  Act  to  provide  for  staged 
deadlines  for  submittal  of  the  elements 
of  the  VMT  Offset  SIP 

Section  182(d)(1)(A)  sets  forth  three 
elements  that  must  be  met  by  a  \'\iT 
Offset  SIP.  Under  EPAs  interpretation, 
the  three  required  elements  of  seciion 
182(d)(1)(A)  are  separable,  and  could  be 
divided  into  three  separate  submissions 
that  could  be  submitted  on  different 
dates.  Section  179(a)  of  the  .^ct.  in 
establishing  how  EP.^  would  be 
required  to  apply  mandator*  sanctions 
if  a  State  fails  to  submit  a  full  SIP.  also 
provides  that  the  sanctions  clock  starts 
if  a  State  fails  to  submit  one  or  more  SIP 
elements,  as  determined  by  the 
.administrator.  The  EPA  believes  that 
this  language  delegates  to  EPA  the 
authority  to  determine  that  the  different 
elements  of  the  SIP  submissions  are 
separable.  Moreover,  given  the 
continued  timing  problems  addressed 
above.  EPA  believes  it  is  appropriate  to 
allow  States  to  separate  the  \'MT  Offset 
SIP  into  three  elements,  each  to  be 
submitted  at  different  times:  (1)  The 
initial  requirement  to  submit  TCMs  that 
offset  growth  in  emissions:  (2)  the 
requirement  to  comply  within  the  15 
percent  periodic  reduction  r^Kjuirement 
of  the  Act:  and  (3)  the  requirement  to 
compiv  with  the  post-1996  periodic 
reduction  and  attainment  requirements 
of  the  Act. 

Under  this  approach,  the  first 
element — the  emissions  growth  offset 
element — was  due  on  No% ember  15. 
1992  The  EPA  believes  this  element  is 
not  necessarily  dependent  upon  the 
development  of  the  other  elements  The 
State  could  submit  thf  emissions  growih 
offset  element  independent  of  an 
analysis  of  that  element's  consistency 
with  the  RFP  or  attainment 
requirements  nf  the  .\c\  Emissions 
trends  from  other  sources  need  not  be 
considered  to  show  compliance  with 
this  particular  offset  element  The  first 
element  requires  that  a  State  submit  a 
revision  that  demonstrates  the  trend  in 
motor  vehicle  emissions  from  a  1990 
baseline  to  the  year  for  attaining  the 
Ni\.\QS  for  ozone  that  year  is  200"  As 
described  in  the  General  Preamble,  and 
reiterated  above,  the  purpose  is  to 
prevent  growth  in  motor  \ehicle 
emissions  from  canceling  out  the 
emission  reduction  benefits  realized 
from  the  federally  mandated  programs 
in  the  Act.  The  EP.^  interprets  section 
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182(d)(1)(A)  to  require  that  sufficient 
measures  be  adopted  so  that  projected 
motor  vehicle  VOC  emissions  will  never 
be  higher  during  the  ozone  season  in 
one  year  than  during  the  ozone  season 
the  year  before.  When  growth  in  VMT 
and  \ehu;ie  trips  would  otherwise  cause 
a  motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  potential 
upturn  becomes  a  ceiling  on  motor 
vehicle  emissions.  This  requirement 
applies  to  projected  emissions  in  the 
years  between  the  submission  of  the  SIP 
revision  and  the  attainment  deadline 
and  is  above  and  beyond  the  separate 
requirements  for  the  RFP  and 
attainment  demonstration 

Comment  3  The  comment  argues  that 
EPA  is  allowing  emissions  reduction 


credit  for  elements  contributing  to 
reduced  VMT  and  reduced  emissions 
"without  requiring  that  such  measures 
be  enforceable  obligations  of  the  SIP." 
The  comment  claims  that  EPA  has 
allowed  Texas  to  base  its  calculations 
for  compliance  "on  emissions  expected 
from  the  implementation  of  all  facilities 
and  services  included  in  the  H-GAC 
regional  transportation  plan  and  TIP 
prior  to  the  attainment  date,  and  not 
based  solelv  on  the  TCMs  contained  in 
the  VMT  SIP  revision." 

Response:  EPA  allowed  Texas  to 
calculate  compliance  with  the  emissions 
ceiling  line  using  only  the  TCMs 
contained  in  the  VMT  SIP  revision  as 
further  described  below.  The  only  TCMs 
EPA  allowed  Texas  to  receive  credit  for 
are  those  included  in  the  15  Percent 


ROP  Plan  submitted  on  July  24,  1996 
See  the  corresponding  final  action  for 
the  HGA  area  taken  and  published 
separately  in  this  Federal  Register,  see 
also  the  Final  Conditional  Interim  Rule 
(63  FR  62943)  and  the  Proposed 
Conditional  Interim  Rule  (62  FR  37175, 
37180).  These  TCMs  have  been  included 
in  the  VMT  Offset  SIP  as  measurable 
emission  reduction  credits.  As  is  stated 
in  the  direct  final  rule  to  which  this 
comment  applies  (66  FR  35903).  the 
TCMs  approved  for  emission  reduction 
credit  are  as  follows  in  Table  1 .  with 
their  associated  emission  benefits,  as 
submitted  in  the  VMT  Offset  SIP  State 
submittal  and  as  corresponds  to 
Appendix  7K  of  the  15  Percent  ROP 
Plan  submittal: 


Table  1  .—Transportation  Control  Measures  Approved  for  VMT  Offsets 


TCM 

Quantity 

Emissions  benefit  m  1996 

High  Occupancy  Vehicle  Lanes  

14  7  miles 

Approximately  424  pounds  ot  VOC  per  day. 
Approximately  69  pounds  ot  VOC  per  day 
Approximately  77  pounds  of  VOC  per  day 
Approximately  169  pounds  of  VOC  per  day. 
Approximately  3  pounds  of  VOC  per  day 
Total    approximately  742  pounds  per  day  = 
0  36  tons  per  day 

Park-and-Ride  Lots                      



3  745  DarKlna  soaces 

Arterial  Traffic  Management  Systems  

41  miles  

22  2  miles  

Computer  Transportation  Management  Systems  



Signalization  

2  9  miles  

These  emission  benefits  are 
enforceable,  as  thev  are  approved  in  the 
15  Percent  ROP  SIP  and  all  TCMs 
included  in  the  SIP  are  enforceable  by 
rule  The  direct  final  rule  also  stated 
that  no  credit  is  taken  in  the  SIP  for  any 
additional  TCMs  Thus  the  lower  curve, 
depicting  the  mandated  controls,  the 
Motorist  Choice  LM  Program,  and 
TCMs.  includes  only  the  enforceable 
TCMs  through  FY  1996  described  above. 
The  TCMs  for  FY  1999  and  FY  2007. 
although  explained,  are  not  credited  for 
the  VMT  Offset  SIP  demonstrations.  In 
addition,  although  the  State  chose  to 
include  the  five  1996  TCMs  as 
enforceable  measures,  the  analysis 
shows  that  even  these  measures  are  not 
necessarv  to  offset  emissions  from 
growth  in  VMT 

Modeling  of  the  lower  curve  in  Graph 
1  of  the  Technical  Support  Document,  at 
no  time,  shows  the  emission  estimates 
meeting  or  exceeding  the  lowest  point 
in  the  upper  curve,  reached  in  2007 
The  upper  curve  reached  its  lowest 
point  in  2007,  so  there  is  no  upward 
turn  demonstrated  in  this  instance 
Usually  the  low  point  establishes  the 
ceiling,  but  no  true  ceiling  is  established 
bet;ause  there  is  no  upward  turn  of  the 
curve  by  which  to  identifv  the  lowest 
point.  Since  the  curve  does  not  turn 
upward  (indicating  the  control  programs 
are  efficientlv  offsetting  increases  from 


growth  in  VMT)  no  TCMs  would  be 
necessary  to  offset  emissions  from 
growth  in  VMT,  The  State  included  the 
five  TCMs,  although  they  are  not 
necessary  for  this  plan  to  be  approved. 

Three  comments  were  also  received  in 
response  to  the  proposed  disapproval 
(referenced  above)  of  the  1993  and  1994 
submittals  which  comprised  the  VMT 
Offset  requirement.  Two  comments 
supported  the  proposed  disapproval 
because  the  SIP  relied  upon  the 
repealed  I/M  and  ETR  Programs,  The 
SIP  submittal  being  acted  upon  in  this 
action  does  not  rely  on  those  two 
programs  A  third  comment  supported 
approval  of  the  August  1997  VMT  Offset 
submittal, 

3.  Final  Action 

The  EPA  has  determined  that  Texas 
has  adequately  demonstrated  that 
emissions  from  growth  in  VMT  and 
number  of  vehicle  trips  will  not  rise 
above  the  ceiling,  or  low  point  shown  as 
the  effects  of  required  reductions  from 
mandatory  programs.  Therefore,  based 
on  the  State's  submittal  and  in 
consideration  of  the  comments  received 
in  response  to  the  proposal,  we  are 
approving  the  VMT  Offset  SIP. 
submitted  bv  the  State  on  August  25, 
1997  and  with  minor,  non-substantive 
revisions  submitted  on  May  17,  2000, 
under  sections  110  and  182  of  the  Act, 


as  meeting  the  requirements  of  the  first 
element  of  section  182(d)(1)(A),  Please 
see  the  corresponding  final  action  for 
the  HGA  area  on  RFP  and  attainment 
taken  and  published  separately  in  this 
Federal  Register  for  EPA's  conclusions 
regarding  the  State's  satisfaction  of  the 
second  and  third  elements  of  section 
182(d)(1)(A). 

4.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatorv'  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly.  I  hereby  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory-  Flexibility  Act  (5  U.SC,  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
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unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  L'nfunded  Mandates 
Reform  .-Xct  of  1995  (Public  Law  104-4), 

This  rule  also  does  not  ha\e  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Fednral  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.  November  9.  2000),  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  hptween  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999)  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  .Air  Act.  This  rulp  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997).  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  thev  meet  the  criteria  of 
the  Clean  Air  Act,  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  \'oluntar\'  consensu> 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 


failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  la^^•  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(dl  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq  .  as  added  by 
the  Small  Business  Regulatory' 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  US,  Senate,  the  IS 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  da\'s  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "mainr  rule"  as 
defined  by  5  U.SC,  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  Lnited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Ianuar>  14.  2002 
Filing  a  petitiim  for  reconsideration  b\ 
the  .^dmlnistrator  of  this  finafrule  does 
not  affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  mav  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(bl(2).l 

List  of  Subject*  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  October  15.  2001. 
Gregg  A.  Cooke. 

Regional  Administrator.  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— [AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

.\uthohfv:  42  r  S  C  7401  et  seq. 
Subpart  SS — Texas 

2   In  i;  52  J2"()  paragraph  (e),  in  the 
table  entitled    EPA  Approved 
Nonregulator)'  Provisions  and  Quasi- 
Regulatory  Measures  in  the  Texas  SIP,  " 
one  entr%'  is  added  to  the  end  of  the 
table  to  read  as  follows: 

§52.2270     Identification  of  Plan 


EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP 


Name  of  SIP  provision 


Applicable  geographic  or 
nonattainment  area 


State  sub- 

mitiai  date 

effective 

date 


EPA  approval  dale 


Comments 


Vehicle  Miles  Traveled  Offset  Plan HoustonyGatveston  Ozone 

nonattainment  area 


05/09/2000     [Insert  11/14/2001  Federal 
Register  cite  ] 


Onginalty  submitted  11/12/ 
93  and  revised  ii  '06'94, 
a  25 '97   ana  05  17  DC 


I 
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BILUNC  CODE  6560-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 33-1 -7543:  FRL-7092-3] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas  Mass  Emissions  Cap  and 
Trade  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 


SUMMARY:  The  EPA  is  approving  the 
Texas  Mass  Emissions  Cap  and  Trade 
(MECT)  program  as  a  revision  to  the 
Texas  State  Implementation  Plan  (SIP). 
The  program  was  submitted  on 
December  22.  2000.  The  MECT  program 
will  contribute  to  attainment  of  the  1- 
hour  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS)  in  the  HGA 
ozone  nonattainment  area.  The  EPA  is 
approving  these  revisions  to  the  Texas 
SIP  to  regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Federal  C:lean  Air  Act  (the  Act). 

The  EPA  proposed  approval  of  the 
Texas  MECT  program  on  July  23,  2001 
on  the  condition  that  Texas  resolve 
eight  issues.  The  State  revised  the 
MECT  rule  to  adequately  address  the 
EP.A  issues  identified  in  the  proposed 
rulemaking  and  submitted  these 
revisions  to  EPA  as  a  SIP  revision  which 
EPA  is  approving  in  this  action  by 
parallel  processing.  Comments  were 
received  on  the  proposed  rulemaking 
from  Environmental  Defense.  Inc.  on 
September  22.  2001.  from  Baker  and 
Botts  L.L.P.  representing  the  Business 
Coalition  for  Clean  Air  Appeal  Group  on 
August  13,  2001,  and  from  Reliant 
Energy.  Inc.  on  August  13.  2001.  The 
major  comments  regarded  the  use  of 
credits  from  other  trading  programs  for 
MECT  compliance,  inflation  of  the  cap, 
undermining  of  the  attainment 
demonstration,  emissions  monitoring 
and  program  evaluations.  After 
reviewing  the  comments  and  the  State 
respon.se  to  the  eight  issues  raised  in  the 
proposed  rulemaking.  EPA  has 
concluded  that  the  Texas  MECT 
program  fully  satisfies  all  relevant 
guidance  and  the  Clean  Air  Act 
DATES:  This  final  rule  is  effective  on 
December  14,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 


examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Environmental 
Protection  Agency.  Region  6,  Air 
Planning  Section'(6PD-L),  1445  Ross 
Avenue,  Suite  700.  Dallas,  Texas  75202- 
2733.  Texas  Natural  Resource 
Conservation  Commission,  12100  Park 
35  Circle.  Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merrit  H.  Nicewander.  Air  Planning 
Section  (6PD-L),  EPA  Region  6,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
telephone  (214)  665-7519, 
{nicewiinder.merht@epa.gov) 

SUPPLEMENTARY  INFORMATION:  This 

supplemental  information  section  is 
organized  as  follows: 

I.  What  action  is  EPA  taking? 

II.  What  did  EPA  propose? 

III.  Whal  comments  did  EPA  receive? 

IV.  How  did  Texas  respond  to  prerequisites 

for  approval? 

V.  What  are  EPAs  responses  to  comments? 
V'l.  Administrative  requirements 

Throughout  this  document  "we,"  "us," 
and  'our"  means  EP.A 

I.  What  action  Is  EPA  Taking? 

We  are  granting  final  approval  of  the 
nitrogen  oxides  (  NQ\)  Mass  Emissions 
Cap  and  Trade  program  for  the  Houston/ 
Galveston  (HGA)  one-hour  ozone 
nonattainment  area.  The  rule  was 
adopted  and  submitted  as  a  SIP  revision 
by  letters  of  the  Governor  dated 
December  22,  2000  and  lune  15,  2001. 
We  proposed  approval  of  the  program  at 
66  FR  38231  on  July  23,  2001  through 
parallel  processing.  Other  than  changes 
as  referenced  in  the  proposed  approval, 
there  werejio  significant  changes 
between  the  version  proposed  on  July 
23,  2001  and  the  version  submitted  on 
October  4,  2001.  On  September  26,  2001 
the  State  adopted  as  final  rules 
amendments  to  30  TAG  Chapter  101 
which  were  proposed  on  Mav  30,  2001 
with  certain  revisions.  On  October  4, 
2001  Texas  Governor  Rick  Perrv 
submitted  a  letter  requesting  EPA  to 
process  the  September  26,  2001  final 
rule  amendments  to  30  TAG,  Chapter 
101 ,  as  a  revision  to  the  MECT  SIP.  The 
MECT  rule  is  one  element  of  the  control 
strategy  for  the  HGA  nonattainment  area 
to  comply  with  the  requirements  of  the 
Clean  Air  Act  (CAA)  and  achieve 
attainment  for  ozone. 

The  HGA  ozone  nonattainment  area  is 
required  to  attain  the  one-hour  ozone 
standard  of  0.12  parts  per  million  (ppm) 
by  November  15.  2007.  The  area  will 
need  to  reduce  nitrogen  oxides  (  NOx) 
to  reach  attainment  with  the  one-hour 
standard  The  MECT  emissions  banking 
rule  was  evaluated  as  an  integral 
component  of  the  HGA  control  strategy 


to  reduce  NOx  emissions.  The  rule 
submitted  by  the  TNRCC  is  the  Mass 
Emission  Cap  &  Trade  Program  (30 
Texas  Administrative  Code  (TAG) 
Chapter  101,  Subchapter  H,  Division  3). 
The  MECT  regulation  is  found  at 
sections  101.350  through  101.363.  As 
noted  in  our  proposed  approval,  we  are 
not  approving  sections  101.353(a)(3)(B) 
and  (D).  With  the  MECT  rule  revisions 
submitted  on  October  4.  2001 ,  the  State 
adopted  definitions  found  at  30  TAG 
Section  101.1.  These  revisions  to 
definitions  were  proposed  on  )une  15, 
2001.  No  comments  were  received  on 
this  section.  We  are  also  granting  final 
approval  of  30  TAG  101.1. 

The  MECT  program  is  mandatory  for 
stationar>^  facilities  that  emit  N0\  in  the 
HGA  ozone  nonattainment  area  (at  sites 
that  have  a  collective  design  capacity  of 
10  tons  per  year  or  more)  and  which  are 
subject  to  the  TNRCC  NOx  rules  as 
found  at  30  TAG  Chapter  117.  NOx  is 
a  precursor  gas  that  reacts  with  volatile 
organic  compounds  (V'OCs)  in  the 
presence  of  sunlight  to  form  ground- 
level  ozone.  The  program  sets  a  cap  on 
NOx  emissions  beginning  on  January  1, 
2002  with  a  final  reduction  to  the  cap 
occurring  in  2007.  Facilities  are 
required  to  meet  NOx  allov\'ances  on  an 
annual  basis.  Facilities  may  purchase, 
bank  or  sell  their  allowances.  The 
program  has  a  provision  to  allow  a 
facility  to  use  emission  reduction 
credits  (ERGs),  discrete  emission 
reduction  credits  (DERGs)  and  mobile 
discrete  emission  reduction  credits 
(MDERCs)  in  lieu  of  allowances  if  they 
are  generated  in  the  HGA  area.' 

II.  What  Did  EPA  Propose? 

EPA  proposed  to  approve  the  Texas 
Mass  Emission  Cap  and  Trade  program 
provided  that  TNRCC  took  eight  specific 
steps.  The  EPA  proposed  approval  of 
the  MECT  program  was  based  upon  the 
prerequisites  that  TNRCC  must:  (1) 
Specify  the  number  of  days  of  violation 
if  an  annual  cap  is  exceeded.  (2)  revise 
the  rule  to  require  that  deviation  from 
monitoring  protocols  be  approved  by 
both  the  TNRCC  Executive  Director  and 
EPA,  (3)  provide  public  access  to 
production  data  necessary  to  calculate 
emissions.  (4)  provide  for  missing  data 
provisions  when  monitoring  equipment 
is  not  functioning  properly,  (5)  clarifv 
that  allowances  used  for  offsets  will  be 
obtained  for  the  life  of  the  new  source. 
(6)  commit  to  require  notification  of  the 


'  As  discussed  subsequently  in  this  notice,  we  are 
not  acting  on  30  TAC  Chapter  101,  .Subchapter  H, 
Division  4  and  neither  DERCs  nor  MDERCs  can  be 
utilized  in  the  MECT  program  prior  to  our  approval 
of  the  rule  unless  approved  as  a  site-specific  SIP 
revision. 
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Metropolitan  Planning  Organization 
(MPO)  when  MDERCs  are  used  in  the 
MECT  program,  (7)  demonstrate  that 
Alternative  Emission  Limitations  (AELs) 
will  not  increase  the  allowances  for  a 
facility,  and  (8)  revise  the  rule  relating 
to  the  executive  director  discretion  to 
deviate  from  allocation  procedures  in 
"extenuating  circumstances"  by  either 
demonstrating  that  the  allocations 
would  not  be  inconsistent  with  the 
attainment  demonstration  and  would 
comply  with  the  Act,  or  by  modifying 
the  rule  to  eliminate  executive  director 
discretion  or  require  EPA  approval  of 
allocations  issued  pursuant  to  the 
subsection. 

m.  What  Commeiits  Did  EPA  Receive? 

EPA  received  one  comment  letter 
during  the  public  comment  period  that 
closed  on  August  22.  2001. 
Environmental  Defense  submitted  seven 
comments  in  a  letter  dated  August  22. 
2001.  Two  respondents  to  the  HGA  ' 
attainment  demonstration  SIP  stated 
that  their  comments  made  on  September 
25.  2000  to  TNRCC  during  the  public 
comment  period  for  the  final  State 
MECT  rule  were  to  be  included  by 
reference.  The  two  respondents  were 
Reliant  Energy.  Inc.  (REI)  and  Baker  and 
Botts  L.L.P.  on  behalf  of  The  Business 
Coalition  for  Glean  Air  Appeal  Group 
(BCCA).  BCCA  and  REI  both  in 
comments  on  our  proposed  approval  of 
the  attaiiunent  demonstration  SIP 
incorporated  by  reference  their 
comments  submitted  in  response  to  the 
States  proposed  MECT  rule 

Environmental  Defense  commented 
that  EPA  must  not  defer  action  on  the 
use  of  DERCs  and  MDERCs  for  MECT 
compliance.  ED  commented  that  EPA 
should  not  approve  the  MECT  program 
as  long  as  it  allows  the  use  of  MDERCs 
in  lieu  of  allowances.  ED  further  stated 
that  EPA  may  not  approve  the  MECT 
without  squarely  addressing  the  issue  of 
whether  MDERCs  can  be  used  for  MECT 
compliance. 

ED  questioned  EPAs  deferral  of  the 
decision  to  separatelv  act  on  the  MDERC 
rules  (30  TAG  101  Subchapter  H 
Division  4).  However,  they  did  indicate 
that  it  is  an  entirely  separate  question 
whether  the  MDERC  portions  of 
TNRCG's  rules  are  approvable  on  their 
own  (and  used  for  purposes  other  than 
MECT  compliance).  ED  questioned  if 
EPA  ultimately  decides  at  some  future 
date  that  it  cannot  approve  the  use  of 
MDERCs  for  MECT  compliance,  after 
having  approved  the  MECT  program  in 
this  rulemaking,  what  the  effect  would 
be  on  the  approval  of  the  fvlECT, 
whether  the  approval  of  the  MECT 
would  become  a  disapproval,  what  the 
effect  of  disapproval  would  be  on  the 


proposed  approval  of  the  attainment 
demonstration,  and  whether  a  final 
approval  of  the  attainment 
demonstration  SIP  would  become  a 
disapproval 

ED  further  commented  that  the  use  of 
DERGs  and  MDERCs  will  undermine  the 
MECT  program  by  allowing  sources  m 
the  MECT  program  to  use  MDERCs, 
whereby  actual  emissions  during  any 
given  control  period  could  exceed  the 
overall  MECT  cap  without 
contemporaneous  reductions  having 
occurred  to  offset  the  excess  emissions 
ED  further  felt  that  allowing  the  use  of 
MDERCs  for  MECT  compliance  was 
improper  as  there  is  a  lack  of  a  credible 
baseline  to  establish  whether  a 
reduction  that  might  have  been  surplus 
at  the  time  an  MDERC  was  generated 
continues  to  be  surplus  at  the  time  of 
use.  ED  commented  that  predicting 
results  in  the  integrit>-  elertient  of 
quantifiable  is  compromised  because  it 
is  impossible  to  predict  for  any  control 
period  what  the  balance  between  the 
generation  and  use  of  MDERCs  for 
MECT  compliance,  and  there  is  an  issue 
of  uncertainty  in  the  integrity  element  of 
quantifiable  by  using  reductions  from 
one  type  of  source  at  another  type  of 
source.  Using  emission  reductions  that 
generated  MDERCs  are  not  permanent 
ED  commented  because  they  took  place 
at  some  point  in  the  past.  Finally, 
trading  between  economic  incentive 
programs  (EIPs)  by  allowing  sources 
subject  to  the  requirements  of  the  mass 
cap  and  trade  program  to  use  credits 
generated  by  sources  outside  of  the  cap 
as  a  compliance  option  should  not  be 
allowed 

ED  also  commented  that  the  method 
for  determining  the  allocation  of 
allowances  to  new  sources  creates  an 
opportunity  to  inflate  the  cap  and  that 
additional  allowances  will  further 
undermine  the  attainment 
demonstration.  It  further  commented 
that  requirements  for  emissions 
monitoring  are  inadequate,  initial 
program  evaluations  should  occur 
earlier  than  three  years  after  program 
inception,  and  there  appears  to  be  a 
discrepancy  in  the  amount  of  emissions 
that  constitute  an  allowance 

Comments  on  the  MECT  rule  were 
made  in  commenting  on  the  attainment 
demonstration  SIP  by  the  BGC.^  and  REI 
by  reference  to  their  comments  to  the 
TNRCC  during  the  public  comment 
period  for  the  final  State  MECT  rule. 

BCCA  commented  that  the  MECT 
program  should  be  strengthened  by 
feasible  reduction  levels,  and  a  five-year 
phase-in  period.  It  additionally 
commented  that  the  cap  allocation 
methodology  should  be  strengthened  in 
a  number  of  respects,  "fhe  NOx 


reductions  required  by  the  MECT  rule 
are  not  technically  or  economicallv 
feasible,  the  phase-in  time-frame  should 
be  for  five  years,  the  baseline  activity 
level  should  be  derived  from  a  12- 
month  average,  cap  reductions  should 
be  weighted  toward  the  target  vear. 
there  is  no  reasoned  justification  for  the 
rate  of  emission  reductions,  allowances 
should  be  allocated  for  30  future  years, 
not  year-by-year,  the  additional 
definitions  "Account'   and  "NOx  Cap 
Plant"  should  be  incorporated, 
allocations  should  be  fixed  despite 
equipment  shutdowns  or  changes,  an 
opt-in  mechanism  should  be 
incorporated  for  non-emission  standards 
for  the  attainment  demonstration 
(ESAD)  sources,  modified,  as  well  as 
new.  sources  should  be  granted 
allocations  at  permitted  levels,  and  the 
allocation  methodolog>'  should  be 
simplified  They  feel  that  open-market 
credits  should  be  fully  incorporated, 
that  ERCs  should  be  creditable  to 
allowances,  and  the  10%  assessment 
should  be  dropped  for  credit  use  in  the 
program.  Further  comments  indicated 
that  daily  and  30-day  limits  should  be 
dropped  for  sources  participating  in  the 
MECT  program,  and  an  emission  cap 
should  be  employed  to  meet  new  source 
review  requirements  They  commented 
that  the  true-up  period  should  be 
extended  to  April  1,  allowances  should  , 
be  divisible  in  tenth  tons,  enhanced 
monitoring  should  await  the  target  year, 
VOC  credits  should  be  creditable  against 
NOx  allocations  upon  an  appropriate 
demonstration,  and  the  Economic 
Incentive  Program  should  be  expanded 
and  strengthened 

REI  comments  indicated  generally 
that  it  supports  a  market-based  cap  and 
trade  program  as  achieving  overall  NOx 
reductions  at  the  least  cost.  It  contends 
that  a  viable  cap  and  trade  program 
depends  on  feasible  reduction  levels 
and  that  allowances  should  be  allocated 
for  a  stream  of  years,  not  ever\'  year 
Open  Market  Credits  should  be  fully 
incorporated  to  preserve  investments 
made  to  achieve  early  reductions,  it 
commented.  The  cap  and  trade  program 
should  incorporate  Plant-wide 
Applicability  Limits  to  satisf>'  New 
Source  Review  requirements  for  changes 
in  NOx  emissions.  In  addition.  REI 
commented  that  the  true-up  date  for  the 
annual  cap  compliance  should  be 
extended  to  conform  to  the  annual 
inventor)-  deadline,  daily  and  30-day 
limits  should  be  dropped  for  sources 
participating  in  the  cap  and  trade,  and 
VOC  reductions  should  be  creditable 
against  NOx  allocations  upon  an 
appropriate  demonstration. 

Our  response  to  these  comments  is 
included  in  Section  V  of  this  notice. 


I 

57254      Federal  Register/ Vol.  66.  No.  220 /Wednesday.  November  14,  2001 /Rules  and  Regulations 


IV.  How  Did  Texas  Respond  to 
Prerequisites  for  Approval? 

As  indicated  by  the  responses  below. 
Texas  has  satisfied  all  of  EPA's 
prerequisites  to  approval 

Pren^quisite:  Our  proposed  approval 
requested  the  State  to  clarify'  in  response 
to  comments  that  the  State  has  authority 
to  impose  penalties  where  every  day  of 
a  long  term  violation  is  a  separate 
violation. 

Response:  The  State  in  the  preamble 
to  the  final  MECT  rule  responded  that 
EPA's  interpretation  of  these  statutes  is 
correct:  each  day  of  noncompliance  is  a 
separate  violation.  Thus,  every  dav  that 
the  annual  cap  is  exceeded  may  be 
considered  as  a  separate  violation. 

Prerequisite  Our  proposed  approval 
requested  the  State  amend  the  rules  to 
provide  that  any  use  of  monitoring 
protocols  other  than  those  specified  in 
f'hapfer  1 1 7  will  be  approved  by  EPA. 

Response  The  State  amended  section 
101  354(a)  by  adding  language  clarifying 
that  established  protocols  in  30  TAG 
Chapter  1 1 7  must  be  used  when 
quantifying  actual  emissions  for 
facilities  subject  to  the  cap  and  trade 
program.  The  authority  of  the  Executive 
Director  to  approve  monitoring 
protocols  other  than  those  specified  has 
been  eliminated.  The  authority  to 
quantify  actual  emissions  by  means 
other  than  those  specified  in  30  TAG 
117  is  now  limited  by  section  101.353(b) 
to  circumstances  where  required 
monitoring  and  testing  data  is  missing 
or  unavailable.  [See  subsequent 
response  relating  to  missing  data.) 

Prerequisite  Our  proposed  approval 
requested  the  State  to  clarif\-  in  response 
to  comments  that  the  confidentiality 
provisions  will  not  prevent  public 
disclosure  of  activity  level  data 
necessary  to  determine  emissions  under 
the  cap  program.  We  also  requested  that 
any  exemptions  from  disclosure  be 
noted  in  the  annual  compliance  report. 

Response:  The  State  clarified  that 
emissions  data  cannot  be  held 
confidential  The  State  clarification 
indicated  that  the  Office  of  the  Attorney 
General  makes  such  a  determination  in 
specific  cases.  Attorney  General 
Opinion  No.  H-539  (February  26.  1975) 
ruled  that  emissions  data  supplied  to 
the  state  may  not  be  treated  as 
confidential.  Emissions  data  has  been 
interpreted  to  include  information  on 
the  nature  and  amount  of  emissions 
from  a  facility  The  State  agreed  to 
include  any  notice  of  exemptions  from 
disclosure  in  the  annual  report. 

Prerequisite  Our  proposed  approval 
requested  the  State  amend  the  rules  to 
specify  missing  data  provisions  as 
described  in  EIP  guidance  §  5.2(c). 


Response:  The  State  added  a  new 
section  101.354(b)  that  provides  a 
procedure  which  may  be  followed  to 
determine  actual  emissions  in  the  event 
the  data  required  under  section 
101 .354(a)  is  missing  or  unavailable. 
The  procedure  establishes  the  order  of 
missing  data  methods  that  must  be  used 
as  follows:  continuous  monitoring; 
periodic  monitoring:  stack  or  vent 
testing  data:  manufacturer's  emissions 
data:  and  EPA  Compilation  of  Air 
Emission  Factors  (AP-42).  These 
methods  must  be  demonstrated  to  most 
accurately  represent  actual  emissions. 

Prerequisite:  Our  proposed  approval 
requested  the  State  to  clarify  that 
emissions  offsets  must  be  obtained  for 
the  life  of  the  NSR  source. 

Response:  The  State  agreed  in  the 
preamble  to  the  final  MECT  rule  that 
offsets  must  be  provided  by  the  owner 
or  operator  of  a  facility  for  the  life  of 
that  facility.  The  State  also  agreed  in  the 
preamble  that,  in  order  for  reductions 
from  a  fecility  which  is  subject  to  the 
cap  and  trade  program  to  be  used  as 
offsets,  the  owner  or  operator  must 
permanently  retire  the  rights  to  the 
allowances  associated  with  that  facility. 
This,  in  effect,  generates  ongoing  credits 
which  can  be  used  as  offsets  for  the  life 
of  a  facility.  The  State  wished  to  clarify 
that  Chapter  101  does  not  address 
permitting,  and  NSR  permits  issued 
under  Chapter  116  that  involve  offsets 
must  be  issued  with  the  requirement 
that  offsets  be  obtained  for  the  life  of  the 
permitted  facility.  This  requirement  is 
found  in  §  116.150,  New  Major  Source 
or  Major  Modification  in  Ozone 
Nonattainment  Areas.  The  banking  rules 
do  not  modify  or  supersede  that 
requirement.  Chapter  101  does  require 
that  new  facilities  which  are  subject  to 
Division  3  obtain  allowances  on  an 
annual  basis  equal  to  their  actual  NO\ 
emissions  in  addition  to  obtaining 
offsets  for  the  ratio  portion  of  their 
allowable  emissions.  The  State  also 
wished  to  clarify  that  allowances  which 
are  obtained  by  these  new  facilities  are 
not  issued  by  the  State,  but  are  obtained 
from  the  existing  number  of  allowances 
available  to  existing  facilities.  The  total 
number  of  allowances  under  the  cap 
would  remain  finite. 

Prerequisite:  Our  proposed  approval 
requested  the  State  to  provide 
notification  of  MDERC  generation  to  the 
metropolitan  planning  organization 
(MPO). 

Response:  The  State  agreed  in  the 
preamble  to  the  final  MECT  rule  that 
MPOs  should  be  made  aware  of  MERC 
and  MDERC  generation  projects  because 
of  the  necessity  to  avoid  double 
counting  reductions  that  may  be  banked 


and  also  used  for  SIP  credit  under  other 
programs. 

Prerequisite:  Our  proposed  approval 
requested  the  State  to  demonstrate  how- 
existing  rule  provisions  will  prevent  the 
issuance  of  Alternate  Emission  Limits 
(AELs)  that  could  increase  a  NOx 
emissions  cap. 

Response:  The  State  responded  in  the 
preamble  to  the  final  MECT  rule  that  the 
cap  and  trade  program  uses  ESADs  as 
listed  in  sections  117.106  and  117.206, 
Emissions  Specifications  for  Attainment 
Demonstrations,  and  117.475,  Emissions 
Specifications,  when  calculating  the 
number  of  allowances  to  allocate.  AELs 
may  not  be  used  or  requested  in  lieu  of 
ESADs  as  specified  in  117.106(e)  (3}-(4) 
and  117.206(f)(4).  There  is  no  provision 
in  the  State  rules  to  allow  for  a  variance 
from  the  Chapter  117  requirements.  The 
State  recognizes  that  facilities  with  a 
capacity  factor  of  0.0383  have  an  ESAD 
of  0.060  lb  NOx/MMBtu  regardless  of 
facility  type,  as  allowed  in  sections 
117. 166(c)(4).  117.206(c)(17),  or 
117.475(c)(6).  This  ESAD  is  not  an 
"AEL"  but  simply  an  assigned  ESAD  for 
facilities  that  are  rarely  utilized. 

Prerequisite:  Our  proposed  approval 
requested  the  State  to  modify,  or  make 
demonstrations  relating  to,  subsection 
101.353(g),  stated  that  in  "extenuating 
circumstances  "  the  TNRCC  executive 
director  may  deviate  from  the 
requirements  for  determining  the 
amount  of  allowances  to  be  issued  to  a 
facility.  The  FR  notice  said  the  state 
must  either  (1)  demonstrate  that  the 
allocations  that  could  be  issued 
pursuant  to  that  subsection  would  not 
be  inconsistent  with  the  attainment 
demonstration  and  would  comply  with 
the  CAA.  or  (2)  modify  the  rule  to 
eliminate  executive  director  discretion 
or  require  EPA  approval  of  allocations 
issued  pursuant  to  the  subsection. 

Response:  The  State  revised  section 
101.353  of  the  rule  by  stating  that  the 
owner  or  operator  of  a  facility  may,  due 
to  extenuating  circumstances,  request 
up  to  two  additional  calendar  years  to 
establish  a  baseline  period  more 
representative  of  normal  operation  as 
determined  by  the  executive  director. 
The  State  response  is  consistent  with 
the  NSR  definition  of  actual  emissions 
which  allows  for  an  alternate  period 
when  the  baseline  period  does  not 
reflect  normal  operations.  EPA's 
objection  relating  to  Executive  Director 
discretion  has  been  resolved. 

V.  What  Are  EPA's  Responses  to 
Comments? 

Environmental  Defense  Comment  1 

Comment:  EPA  must  not  defer  action 
on  the  use  of  DERCs  and  MDERCs  for 


Federal  Register  /  Vol.  66.  No.  220  /  Wednesday.  November  14,  2001  .  Rules  and  Regulations      57255 


MECT  compliance.  EPA  should  not 
approve  the  MECT  program  as  long  as 
it  allows  the  use  of  MDERCs  in  lieu  of 
allowances.  EPA  may  not  approve  the 
MECT  without  squarely  addressing  the 
issue  of  whether  MDERCs  can  be  used 
for  MECT  compliance. 

Response:  The  Clean  Air  Act  does  not 
prohibit  EPA  from  determining  at  a  later 
date  whether  or  not  DERCS  or  MDERCs 
may  be  utilized  in  the  MECT  program 
The  DERC  and  MDERC  rules  (30  TAG 
Chapter  101  Division  4)  are  separate  and 
independent  from  the  MECT  rules  since, 
unlike  the  MECT  rules,  the  DERC  and 
MDERC  rules  were  not  submitted  by  the 
state  for  emission  credit  in  the 
attainment  demonstration.  In  addition, 
the  use  of  DERCs  or  MDERCs  in  the 
MECT  program  is  not  necessary  for  that 
program  to  achieve  emission  reductions 
needed  for  attainment,  or  for  that 
program  to  comply  with  other 
applicable  Clean  Air  Act  requirements. 
The  purpose  of  utilizing  DERCs  or 
MDERCs  in  the  MECT  program  is  to 
provide  sources  with  a  voluntary 
compliance  option. 

As  we  stated  in  the  Federal  Register 
Notice  proposing  action  on  the  MECT 
rules.  DERCS  and  MDERCs  may  not  be 
used  for  compliance  with  the  MECT 
rules  unless  the  DERC  and  MDERC  rules 
are  approved  by  EPA  for  inclusion  into 
the  SIP.  In  addition,  a  source-specific 
SIP  revision  may  be  utilized  to  seek  EPA 
approval  for  the  use  of  DERCs  or 
MDERCs  in  the  MECT  program  on  a 
case-by-case  basis. 

The  DERC  and  MDERC  rules,  and  any 
individual  trades,  will  be  fully 
evaluated  for  approvability  as  a  SIP 
revision  when  EPA  proposes  action  on 
them.  This  evaluation  will  determine 
whether  or  not  those  rules  or  trades 
comply  with  all  applicable  Clean  Air 
Act  requirements,  considering  the 
interaction  of  the  use  of  DERCs  or 
MDERCs  with  existing  SIP  provisions, 
including  the  MECT  program.  The 
public  will  be  provided  an  opportunity 
to  comment  on  the  approvability  of  the 
DERC  and  MDERC  rules  and  any 
individual  trades  as  a  SIP  revision  at  the 
time  EPA  proposes  action  on  those  rules 
or  trades. 

If  at  some  future  date,  EPA  determines 
that  the  DERC  or  MDERC  rules  or  an 
individual  trade  cannot  be  approved. 
MECT  facilities  would  not  have  the 
flexibility  of  using  such  credits  for 
compliance.  Such  facilities  would, 
however,  still  have  to  achieve  all 
emission  reductions  required  by  the 
MECT  program,  all  other  provisions  of 
the  MECT  program  would  continue  to 
function,  and  approval  of  the  MECT 
program — and  the  SIP — would  remain 
in  effect. 


Comment:  If  EPA  ultimately  decides 
at  some  future  date  that  it  can  not 
approve  the  use  of  MDERCs  for  MECT 
compliance,  after  having  approved  the 
MECT  program  in  this  rulemaking,  what 
would  be  the  effect  on  the  approval  of 
the  MECT? 

Response:  As  stated  above,  if  at  some 
future  date,  the  MDERC  rule  carmot  be 
approved,  the  MECT  program  could  not 
use  MDERCs  for  compliance  with  the 
allowance  cap.  The  use  of  MDERCs  for 
MECT  compliance  is  for  source 
fiexibility.  Should  the  MDERC  program 
be  determined  to  not  be  approveable  at 
some  point  in  the  future,  the  MECT 
facilities  would  no  longer  have  the 
flexibility  of  using  MDERCs  for 
compliance.  All  other  provisions  of  the 
MECT  program  would  continue  to 
function  as  they  were  designed,  and  the 
approval  of  the  MECT  program  would 
not  be  affected 

Comment:  Would  the  approval 
become  a  disapproval' 

Response:  As  stated  above,  the 
approval  of  the  MECT  program  and  the 
SIP  would  remain  in  effect 

Comment:  What  would  be  the  effect  of 
converting  the  MECT  approval  to  a 
disapproval  on  the  proposed  approval  of 
the  attainment  demonstration? 

Response  Since  there  would  be  no 
conversion  of  the  MECT  approval  to  a 
disapproval,  there  would  be  no  effect  on 
the  proposed  approval  of  the  attainment 
demonstration.  As  indicated  above, 
should  the  MDERC  program  be 
disapproved,  the  MECT  program  would 
be  required  to  achieve  the  required 
compliance  with  the  allowance  cap.  but 
without  source  flexibility  of  using 
MDERCs  for  cap  compliance. 

Comment:  Since  EPA  has  already 
stated  that  it  cannot  finalize  approval  of 
the  attainment  demonstration  SIP  until 
(among  other  things)  it  has  finalized 
action  on  the  NOx  MECT  program  since 
it  is  relied  upon  in  the  attainment 
demonstration,  then  would  a  final 
approval  of  the  attainment 
demonstration  SIP  thus  become  a 
disapproval  if  EPA  later  disapproves  the 
MECT  program'' 

Response:  Again,  as  stated  above, 
once  the  MECT  program  and  the 
attainment  demonstration  are  SIP       • 
approved,  a  subsequent  disapproval  of 
the  MDERC  program  would  not  change 
the  approval  status  of  the  attainment 
demonstration.  The  emission  reductions 
relied  upon  by  the  implementation  of 
the  control  technology  measures 
contained  in  the  MECT  w  ould  be 
achieved  without  the  source  flexibility 
of  MDERC  use  as  provided  for  in  the 
MDERC  rule. 


Environmental  Defense  Comment  2 

Comment:  ED  made  a  number  of 
comments  specific  to  the  DERC  and 
MDERC  rules  as  they  relate  to  the 
MECT  Generally.  ED  commented  that 
the  use  of  DERCs  and  MDERCs  will 
undermine  the  MECT  program  by 
allowing  sources  in  the  MECT  program 
to  use  MDERCs.  whereby  actual 
emissions  during  any  given  control 
period  could  exceed  the  overall  MECT 
cap  without  contemporaneous 
reductions  having  occurred  to  offset  the 
excess  emissions.  ED  further  felt  that 
allowing  the  use  of  MDERCs  for  MECT 
compliance  was  improper  as  there  is  a 
lack  of  a  credible  baseline  to  establish 
whether  a  reduction  that  might  have 
been  surplus  at  the  time  an  MDERC  was 
generated  continues  to  be  surplus  at  the 
time  of  use  ED  commented  that 
predicting  results  in  the  integrity 
element  of  quantifiable  is  compromised 
because  it  is  impossible  to  predict  for 
any  control  period  what  the  balance  will 
be  between  the  generation  and  use  of 
MDERCs  for  MECT  compliance,  and 
there  is  an  issue  of  uncertainty  in  the 
integrity  element  of  quantifiable  by 
using  reductions  from  one  type  of 
source  at  another  type  of  source.  Using 
emission  reductions  that  generated 
MDERCs  are  not  permanent.  ED 
commented,  because  they  took  place  at 
some  point  in  the  past.  Finally  *rading 
between  economic  incentive  programs 
(EIPs)  by  allowing  sources  subject  to  the 
requirements  of  the  mass  cap  and  trade 
program  to  use  credits  generated  by 
sources  outside  of  the  cap  as  a 
compliance  option  should  not  be 
allowed 

Response  These  issues  do  not  arise 
unless  EPA  approves  a  SIP  revision 
allowing  the  use  of  DERCs  or  MDERCs 
in  the  MECT  program  EPA  is  not  at  this 
time  taking  action  on  the  DERC  or 
MDERC  rules,  or  any  individual  DERC 
or  MDERC  trades 

As  we  stated  in  the  Federal  Register 
Notice  proposing  action  on  \he  MECT 
rules.  DERCS  and  MDERCs  may  not  be 
used  for  compliance  with  the  MECT 
rules  unless  the  DERC  and  MDERC  rules 
are  approved  by  EPA  for  inclusion  into 
the  SIP.  In  addition,  a  source-specific 
SIP  revision  may  be  utilized  to  seek  EP.-\ 
approval  for  the  use  of  DERCs  or 
MDERCs  in  the  MECT  program  on  a 
case-bv-case  basis 

The'DERC  and  MDERC  rules,  and  any 
individual  trades,  will  be  fully 
evaluated  for  approvability  as  a  SIP 
revision  when  EPA  proposes  action  on 
them.  This  evaluation  will  determine 
whether  those  rules  or  trades  comply 
w  ith  all  applicable  Glean  Air  Act 
requirements,  considering  the 
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interaction  of  the  use  of  DERCs  or 
MDERCs  with  »^xisting  SIP  provision.s. 
in(luding  thi'  MECT  program.  The 
piihlu  will  be  provided  an  opportunitv 
Id  ( omment  on  the  approvability  of  the 
DERC:  and  MDERC  rules  and  any 
nidi\  iduai  trades  as  a  SIP  revision  at  the 
time  EPA  purposes  action  on  those  rules 
or  trades. 

EPA  will  respond  to  these  comments 
at  the  time  the  agency  acts  on  a  SIP 
revision  including  the  DERC  and 
MDERCS  rules,  or  any  individual  trades, 
if  they  are  submitted  in  connection  with 
such  action. 

Until  EPA  completes  its  evaluation  of 
the  DERC  and  MDERC  rules  or  an 
individual  trade,  the  agency  has  no 
basis  to  take  final  action  disapproving 
the  use  of  DERCs  or  MDERCs  in  the 
MECT  program.  The  acquisition  and  use 
of  credits  generated  under  one  (EIP)  to 
meet  the  requirements  of  another  EIP  is 
not  prohibited  by  the  Clean  Air  Act.  and 
is  specifically  contemplated  bv  the  EPA 
EIP  guidance  document.  Improving  Air 
Quality  with  Economic  Incentive 
Programs  (EPA-4.=S2/R-01-001)  January 
lit)01 ,  as  long  as  certain  criteria  are  met. 

Environmental  Defense  Comment  3 

Comment:  Environmental  Defense's 
third  comment  was  that  the  method  for 
determining  the  allocation  of 
allowances  to  new  sources  creates  an 
opportunity  tu  mflate  the  cap.  ED 
commented  that  the  number  of 
allowances  issued  to  certain  new^ 
sources  lacking  a  historic  emissions 
baseline  will  be  based  on  allowable 
emissions  for  two  years,  but  only  until 
an  actual  emission  baseline  is 
established.  ED  contended  that  these 
new  sources  have  the  incentive  to 
maximize  production  and/or  emissions 
to  establish  a  baseline  that  is  close  to  the 
allowable  emissions  limit.  ED 
commented  that  r)nce  the  artificiallv 
high  baseline  is  established,  the  source 
can  return  to  normal  production  and/or 
emission  levels  and  be  left  with  a 
windfall  of  surplus  allowances  that  it 
would  then  be  free  to  trade  to  other 
sources  in  the  MECT  program.  ED 
contended  that  EPA's  review  of  the 
MECrr  program  fails  to  address  this 
possibility. 

ED  commented  that  new  sources 
without  an  established,  actual  baseline 
can  be  viewed  as  sources  that  are  not 
covered,  because  their  emissions 
baselines  have  not  yet  been  established. 
ED  was  concerned  that  the  increment 
between  ,«  tual  enussions  during  normal 
operating  ( onditions  and  the  permit 
allowables  represents  a  pool  of  excess 
allowances  that  can  be  captured  by 
these  new  sources.  If  new  sources  can 
•iuccessfully  capture  this  windfall,  the 


overall  emissions  budget  for  the  MECT 
program  will  end  up  higher  than  it 
otherwise  would  have  been. 
Response:  The  attainment 
demonstration  modeling  inventory'  for 
new  sources  without  a  historical 
baseline  consisted  of  the  allowable 
emissions  for  these  sources.  These 
sources  were  included  in  the  allowance 
cap  at  their  allowable  level.  The  State's 
attainment  demonstration  for  HGA  used 
this  level  of  emissions.  Accordinglv.  we 
have  no  basis  to  challenge  this  part  of 
the  method  for  allocating  allowances. 
Further,  the  establishment  of  a  baseline 
for  these  sources  at  actual  emission 
levels  below^  their  allowables  will 
reduce  or  shrink  the  cap. 

Environmental  Defense  Comment  4 

Comment:  Environmental  Defense's 
fourth  cjomment  was  that  additional 
allowanK:es  issued  under  MECT  section 
101.353Kg)  will  further  undermine  the 
attainment  demonstration.  ED 
contended  that  the  TNRCC  issuance  of 
additional  allowances  would  further 
undermine  the  SIP.  ED  states  that  they 
are  uncertain  how  TNRCC  can 
demonstrate  that  additional  allocations 
"are  not  inconsistent  with  the 
attainment  demonstration."  Section 
101.353{g)  in  the  December  2000 
regulation  stated  that  "in  extenuating 
circumstances,  the  executive  director 
may  deflate  from  the  requirements  of 
this  section  to  determine  the  amount  of 
allowances  allocated  to  a  facility." 

Response:  The  State  revised  section 
101.353<g)  in  the  October  4.  2001 
submittal.  The  final  rule  states  that 
"(t)he  owner  or  operator  of  a  facilitv 
may,  due  to  extenuating  circumstances, 
request  up  to  two  additional  calendar 
years  to: establish  a  baseline  period  more 
representative  of  normal  operation  as 
determined  by  the  executive  director." 
This  revision  of  the  regulation  for 
determination  of  baseline  emissions  is 
consistent  with  the  new  source  review 
definition  of  actual  emissions  and  actual 
baseline  emissions  used  to  determine 
surplus.emission  reductions  from  other 
trading  programs. 

Environmental  Defense  Comment  5 

Comment:  Environmental  Defense's 
fifth  comment  was  that  the  requirements 
for  emissions  monitoring  are 
inadequate.  ED  commented  that  EPA 
fails  to  provide  any  factual  basis  for  its 
conclusion  that  TNRCC's  selection  of 
emission  measurement  protocols  are 
adequate.  ED  stated  that  they  can  find 
no  evidence  of  the  TNRCC's  adoption  of 
specific  monitoring  requirements  in 
Chapter  117  to  ensure  compliance  with 
the  MECT.  Instead,  it  appears  to  ED  that 
monitoring  consists  of  whatever 


methods  were  already  in  place  prior  to 
the  adoption  of  ESADs  in  Chapter  117. 
ED  commented  that  the  creation  of  a  cap 
and  trade  program  should  be 
accompanied  by  additional  monitoring 
requirements  to  ensure  the  program's 
success.  ED  commented  that  the  TNRCC 
should  require  monitoring  requirements 
no  less  stringent  than  those  of  the  Acid 
Rain  Program  and  the  NOx  SIP  Call. 

The  MECT  rules  at  section  101.354(a) 
describe  the  method  for  determining 
how  many  allowances  will  be  deducted 
from  a  compliance  account.  This 
deduction  should  be  based,  to  the 
maximum  e.xtent  possible,  on  the 
measured  mass  of  NO\  emissions  and 
should  require  Texas  to  measure  and 
track  mass  emissions  instead  of 
emissions  rates  and  activity  levels,  the 
product  of  which  is  only  a  surrogate  for 
mass  emissions.  Measuring  mass 
emissions  will  improve  the 
transparency  and  environmental 
integrity  of  the  MECT  program. 

Response:  The  State  submitted  the 
monitoring  requirements  of  Chapter  117 
to  fulfill  the  monitoring  protocol 
requirements  of  the  MECT.  For  electric 
utility  facilities  the  Chapter  117 
monitoring  requirements  consist  of  the 
continuous  emission  monitoring 
requirements  of  the  Arid  Rain  program 
at  40  CFR  part  75  and  40  CFR  part  60 
Appendix  A.  Thus  the  MECT 
monitoring  requirements  are  the  same  as 
those  in  the  Acid  Rain  program  and 
NOs  SIP  Call.  The  State  has  estimated 
that  approximately  90%  of  the  total 
allowances  in  the  MECT  program  are 
allocated  to  sources  that  are  required  to 
have  CEMs.  EPA  can  find  no  basis  for 
the  ED  statement  that  the  MECT 
monitoring  requirements  are  less 
stringent  than  those  of  the  Acid  Rain 
Program  and  the  NOx  SIP  Call. 

Environmental  Defense  Comment  6 

Comment:  Environmental  Defense's 
sixth  comment  was  that  the  initial 
program  evaluations  should  occur 
earlier  than  three  years  after  program 
inception.  ED  was  pleased  that  the 
TNRCC  included  an  explicit 
requirement  to  perform  an  audit  of  the 
program  after  three  years  to  ensure  that 
it  is  achieving  the  target  NO\  emission 
reduction  throughout  the  control  period. 
The  EPA  and  TNRCC  should  emphasize 
that  this  audit  may  result  in  the 
imposition  of  additional  restrictions 
(weekly  or  monthly  caps,  geographic 
trading  restrictions,  e.g.)  to  ensure  the 
program's  integrity.  This  would 
encourage  capped  sources  to  account  for 
this  possibility  up  front  when  making 
investments,  trading,  or  banking 
decisions.  The  FR  notice  refers  to  the 
EIP  guidance  expectation  that  annual 
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evaluation  of  the  program  is  appropriate 
for  at  least  two  years,  until  the  projected 
emissions  have  been  adequately 
confirmed  (66  FR  38237).  Despite  this 
expectation.  EPA  concluded  that  MECT 
program  meets  the  expectations  of  the 
EIP  guidance,  even  though  TNRCC's 
audit  will  only  occur  triennially.  This 
conclusion  is  unjustified. 

Response:  Although  the  MECT  audit 
will  occur  triennially  as  required  by  the 
MECT  regulation,  a  review  will  be 
conducted  in  2002  as  a  result  of  the 
settlement  reached  in  BCCA  Appeal 
Group  V.  Texas  Natural  Resource 
Conservation  Commission.  No.  GNl- 
00210  (250th  Dist.  Ct.)(filed  on  Januar\- 
19.  2001).  The  attainment 
demonstration  SIP  requires  a  mid  course 
correction  evaluation  in  2004.  The 
degree  of  control  technology  and 
implementation  schedules  are  an 
integral  part  of  both  of  these  audits.  EPA 
believes  that  with  these  two  audits  in 
2002  and  2004  plus  the  triennial  MECT 
audits,  the  audit  frequency  is  adequate 
to  help  assure  that  the  reductions  will 
lead  to  attainment.  The  EPA  EIP 
guidance,  which  in  any  event  is  not 
binding,  did  not  assume  the  additional 
audits  requested  above. 

Environmental  Defense  Comment  7 

Comment:  Environmental  Defense's 
seventh  comment  was  that  there  appears 
to  be  a  discrepancy  in  the  amount  of 
emissions  that  constitute  an  allowance. 
According  to  section  101.352(g) 
allowances  will  be  allocated, 
transferred,  or  used  in  tenths  of  tons.  On 
the  other  hand,  the  equations  for 
calculating  the  number  of  allowances  to 
be  deposited  into  an  account  at  section 
101.353(a)  and  the  allowances  to  be 
deducted  from  an  account  at  section 
101 .354(a)  appear  to  yield  allowances  in 
tons.  There  is  thus  an  error  of  a  factor 
of  ten  in  the  calculations  that  needs  to 
be  corrected 

Response:  The  MECT  rule  defines  one 
MECT  allowance  to  equal  one  ton  of 
NOv  emissions.  The  level  of  accuracy  in 
section  101.352(g)  for  allocation, 
transfer  or  use  is  in  tenths  of  tons  which 
is  consistent  with  the  requirements  of 
sections  101.353(a)  and  101  354(a).  As 
in  a  bank  account,  the  currency 
denomination  is  in  dollars  but  the 
account  itself  is  debited  and  credited  in 
dollar  amounts  with  an  accuracy  of  two 
decimal  places,  i.e.  dollars  and  cents. 
Thus,  there  is  not  an  error  of  a  factor  of 
ten  but  rather  an  accuracy  of  allowances 
to  one  decimal  place. 

EPA  responses  to  BCCA  and  REl 
comments  made  on  September  25.  2000. 
are  as  follows; 

Comment:  BCCA  commented  that  the 
proposed  NOx  reductions  intended  to 


be  implemented  under  MECT  rule  are 
not  technologically  or  economically 
feasible  and  will  not  result  in  an 
economic  incentive  under  the  cap  and 
trade  rule  because  there  will  be 
insufficient  surplus  allowances.  The  cap 
and  trade  svstem  should  be  based  on 
current  California  point  source  controls, 
which  are  the  most  stringent  achieved 
in  practice. 

Response:  This  comment  is  not 
relevant  to  our  decision  whether  to 
approve  the  MECT  rule.  We  are  not 
authorized  to  review  control 
requirements  for  their  economic  or 
technological  feasibility.  In  any  event, 
the  State  made  no  changes  to  the  MECT 
rule  in  response  to  these  comments 
EPA  notes,  however,  that  combined  use 
of  combustion  modification  and  flue  gas 
controls  on  the  majority  of  large 
combustion  units  result  in  point  source 
NOx  reductions  in  the  range  of  90% 
Combustion  modification  capabilities 
and  flue  gas  controls  are  well 
documented  in  the  EPA  Alternative 
Control  Technology-  (ACT)  documents, 
the  NOx  control  literature,  and  papers 
presented  at  numerous  meetings  of 
research  and  trade  organizations  for 
industn.  NOx  control  vendors, 
constructors,  and  the  government.  These 
documents  report  combustion-based 
reductions  from  minimal  to  over  90%. 
and  flue  gas  controls  in  the  range  of 
75%  to  95%.  We  agree  with  the  State 
that  both  combustion  modifications  and 
flue  gas  cleanup  are  established 
technologies.  We  agree  with  the  Stale 
that  the  market-based  approach 
embodied  in  the  adopted  rules  give 
nearly  complete  freedom  on  how  to 
achieve  the  goals  and  based  on 
experience  from  California,  will 
stimulate  the  development  of  new  and 
innovative  reduction  technologies  and 
strategies 

Comment:  BCCA  commented  that  the 
rule  should  afford  a  five-year  phase-in 
period.  In  the  proposed  rule  the  final. 
target  allocations  would  be  issued  in 
2005  and  remain  fixed  thereafter.  In 
other  words,  the  necessan  controls 
must  be  in  place  by  year-end  2004  in 
order  to  meet  the  target  allocations 
under  the  Proposal  This  timeframe  is 
neither  practical  nor  feasible  The 
Proposal  should  be  amended  to 
incorporate  a  five-year  phase-in  period, 
beginning  in  2D02  and  ending  m  2007. 

Response:  The  State  revised  the  rules 
submitted  on  December  22.  2000  and 
October  4,  2001  based  on  these 
comments.  The  State  accepted  the 
notion  that  phasing  in  compliance  with 
these  rules  is  critical  to  the  success  of 
the  program  for  many  reasons  including 
availability  of  equipment  needed  to 
make  reductions  as  well  as  the  need  to 


satisf\'  the  SIP  requirement  that 
reductions  are  made  as  soon  as 
practicable  The  new  schedule 
contained  in  section  101.353  will  ensure 
that  NOx  emission  from  stationary 
facilities  will  be  reduced  to  a  level 
necessary-  to  reach  atlainment 

Comment  BCCA  commented  that  a 
consecutive  12-month  period  would 
more  accurately  reflect  activity  levels 
and  would  reduce  requests  for  case-bv- 
case  reviews  The  TNRCC  had  proposed 
the  use  of  an  entire  3-year  average 
(1997-1999)  to  determine  baseline 
activity  level   BCCA  believes  that  a  12 
month  baseline  activity  period  will 
dramatically  reduce  the  number  and 
complexity  of  petitions  for  case-by-case 
review. 

Response:  We  recognize  that  the 
baseline  period  utilized  to  establish  the 
cap  should  be  representative  of  normal 
source  operations.  The  State  took  the 
view  that  the  1997.  1998.  and  1999 
period  is  the  most  recent  and  should 
best  represent  the  emissions  of  facilities 
currently  in  operation  The  State  did  not 
revise  the  rule  based  upon  this 
comment.  The  States  view  is  reasonable 
and  we  see  no  basis  to  disapprove  based 
on  the  commenters  concerns. 

Comment  Both  BCCA  and  REl 
commented  that  there  is  no  reasoned 
justification  for  the  rate  of  NO\ 
emission  reductions  in  one-third 
increments  and  this  rate  of  reduction  is 
not  needed  to  meet  rate-of-progress 
requirements. 

Response  The  State  revised  the  rules 
submitted  on  December  22.  2000  and 
October  4.  2001  based  on  these 
comments  Phasing  in  compliance  with 
these  rules  is  critical  to  the  success  of 
the  program.  Availability  of  equipment 
needed  to  make  reductions  must  be 
balanced  with  the  SIP  requirement  that 
reductions  are  made  as  soon  as 
practicable  We  concluded  that  a  less 
rapid  reduction  of  NOx  from  affected 
facilities  influenced  bv  equipment 
availability  can  be  pha.sed  in  between 
2002  and  2007  The  State  revised  the 
rule  with  a  new  schedule  contained  in 
section  101.353.  We  agree  with  the  State 
that  the  new  schedule  will  ensure  that 
NOx  emission  from  stationar\  facilities 
will  be  reduced  on  the  appropriate  time 
frame  to  a  level  necessary  to  reach 
attainment 

Comment:  Both  REl  and  BCCA 
commented  that  allowances  should  be 
allocated  for  a  stream  of  30  years  or 
more  rather  than  allocated  yearly  to 
allow  for  more  fluid  trading  and  a 
defined  period,  greater  than  one  year,  of 
over-control  or  under-rootrol  for 
participating  sites  This  methodology 
would  also  simplify  allocations. 
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Response:  The  State  made  no 
revisions  to  the  rule  based  upon  this 
comment.  The  State  seemed  to  adopt  the 
view  that  the  allocation  of  allowances 
on  an  annual  basis,  with  an  annual 
compliance  report  by  the  State  to  EPA 
and  the  public,  is  necessar>'  to  record 
and  track  a  successful  cap  and  trade 
program.  The  provision  for  audits  and 
necessary  corrective  action  everv  three 
years  can  best  be  accomplished  by  the 
annual  allocation  of  allowances,  the 
State  responded  that  allocation  of 
allowances  on  a  yearly  basis  enhances 
the  ability  to  plan  and  anticipate  effects 
on  air  quality  and  that  it  also  provides 
an  enforcement  mechanism  for  facilities 
whose  actual  emissions  exceed  the 
allowances  in  their  compliance  account 
through  the  reduction  of  subsequent 
yearly  allocations  As  the  State  noted, 
nothing  would  prohibit  facilities  from 
entering  private  agreements  for  the  sale 
of  future  allocations  or  rights  to 
allocations.  We  see  no  basis  to 
disapprove  based  on  the  commentor's 
concerns 

Comment:  BCCA  commented  that  the 
term  "source"  is  used  to  denote  an 
overall  site  over  the  ten-ton 
applicability  trigger  but  is  also  used  to 
denote  a  single  emitting  unit.  BCCA  and 
REI  commented  that  sources  not  subject 
to  emission  specification  for  attainment 
demonstration  (ESAD)  rates  under  the 
SIP  that  can  make  cost  effective 
reductions  should  have  the  option  to 
participate  in  the  cap  and  trade  program 
and  its  allowances  allocated  in  the  same 
manner  for  current  ESAD  sources. 

Response:  The  State  adopted  a  rule 
revision  on  May  23,  2001  which 
clarified  that  the  applicability  of  the  cap 
and  trade  program  is  determined  bv  the 
collective  emissions  at  a  site  and  that 
the  ten-ton  per  year  applicabilitv 
requirement  does  not  apply  to 
individual  facilities.  The  rule  revision 
was  effective  on  June  13,  2001   The 
State  did  not  create  a  new  definition  of 
"  NOx  Cap  Plant"  as  requested  bv  this 
comment.  We  agree  with  the  State  that 
facilities  not  subject  to  the  cap  and  trade 
program  may  eventually  be  able  to  trade 
with  MECT  facilities  under  the  current 
rule  without  compromising  the 
attainment  demonstration. 

Comment:  BCCA  commented  that  the 
State  should  clarify  that  target  allocation 
based  on  1997-1999  activity  will  not 
change  despite  shutdowns, 
replacements  or  changes  to  equipment. 

Response:  The  State  revised  the  rules 
submitted  on  October  4.  2001  bv  adding 
section  101.353(h)  which  clarifies  that 
allowances  will  not  change  despite 
subsequent  reductions  in  activity  levels 
assuming  the  allowances  are  based  on 
historical  activitv  levels.  These 


subsequent  reductions  in  activity  levels 
could  result  from  shutdowns, 
replacements,  or  changes  to  equipment. 
We  believe  that  the  clarification  by  the 
State  in  response  to  this  comment 
maintains  the  integrity  of  the  program. 

Comment:  BCCA  commented  that  an 
opt-in  mechanism  should  be 
incorporated  for  non-ESAD  sources.  An 
opt-in  provision  for  sources  not  subject 
to  ESAD  rates  under  the  SIP  would 
provide  an  effective  incentive  to 
accomplish  surplus  reductions. 

Response:  The  rule  provides  for 
surplus  reductions  accomplished  by 
non-ESAD  sources  to  be  traded  for 
allowances  for  each  compliance  period. 
Such  trades  would  provide  the  non- 
ESAD  source  with  the  same  economic 
incentive  to  obtain  surplus  emission 
reductions  as  if  the  source  had  the 
ability  to  elect  to  be  in  the  program.  Any 
such  trades  would  require  reductions 
beyond  what  was  relied  upon  in  the 
attainment  demonstration  and  could 
contain  DERCs  or  MDERCs  after  we  act 
on  the  DERC  and  MDERC  rules 

Comment:  BCCA  and  REI  commented 
that  the  rule  allows  sources  newly 
authorized  by  permit  application  or 
permit  by  rule  to  receive  allowances 
based  on  their  permitted  or  actual 
activity  levels.  BCCA  and  REI  support 
this  concept  but  commented  that  newly 
modified  sources  should  be  treated 
identically. 

Response:  The  State  revised  the  rules 
submitted  on  December  22,  2000  based 
on  this  comment  at  section  101.353(a)  to 
refer  to  new  and  modified  facilities.  By 
"modified  facilities"  the  State  referred 
to  the  modification  itself  For  example 
if  an  existing  facility  is  modified  to 
double  its  capacity  in  1998,  the 
emissions  from  the  original  facility  will 
be  allocated  in  the  same  way  as  facilities 
existing  before  1997.  The  increase  in 
emission  allowable  associated  with  the 
modification  will  be  treated  as  a  facility 
which  did  not  exist  before  1997.  We 
agree  with  the  State  approach  to  the 
extent  that  the  attainment 
demonstration  modeling  included  the 
actual  emissions  for  the  facility,  and 
that  for  modified  facilities  that  have  not 
begun  normal  operations,  the  emissions 
relied  upon  in  the  attainment 
demonstration  are  the  allowable 
emissions. 

Comment:  BCCA  commented  that  the 
allocation  methodology  should  be 
simplified.  The  allocation  methodology 
language  in  proposed  Section  101.353  is 
overly  complicated  and  confusing.  The 
methodology  is  based  on  a  complete  re- 
allocation in  each  of  the  initial  four 
years,  and  is  structured  to  revisit 
allocations  for  new  sources  several 
times.  As  noted  in  an  earlier  comment. 


the  methodology  should  allow^  all 
allocations  for  2002  through  2032  to  be 
issued  in  a  single  action  before  program 
commencement. 

Response:  The  State  made  no 
revisions  to  the  rule  based  upon  this 
comment.  The  State  appeared  to  accept 
the  view  that  the  allocation  of 
allowances  on  an  annual  basis,  with  an 
annual  compliance  report  by  the  State  to 
EPA  and  the  public,  is  necessary  to 
record  and  track  a  successful  cap  and 
trade  program.  The  provision  for  audits 
and  necessary  corrective  action  every 
three  years  can  best  be  accomplished  by 
the  annual  allocation  of  allowances.  The 
ability  to  plan  and  anticipate  effects  on 
air  quality  and  to  provide  an 
enforcement  mechanism  for  facilities 
whose  actual  emissions  exceed  the 
allowances  in  their  compliance  account 
through  the  reduction  of  subsequent 
yearly  allocations  are  necessary 
elements  of  the  program.  We  see  no 
basis  to  disapprove  based  on  the 
commentor's  concerns.  The  allocation 
methodology  is  sufficient  to  achieve  the 
program  objectives  and  we  are 
concerned  that  any  further 
simplification  could  lead  to  a 
compromise  of  the  program  objectives. 

Comment:  BCCA  and  REI  commented 
that  emission  reduction  credits  should 
be  convertible  to  allowances  and  the 
rule  lacks  reasoned  justification  why 
this  is  not  allowed.  By  definition  all 
recognized  emission  credits  are  real, 
quantifiable,  and  surplus  to  the  SIP. 

Response:  The  State  revised  the  rule 
submitted  on  October  4,  2001  by  adding 
a  new  section  101.356(h)  which 
provides  that  ERCs  may  be  converted 
into  a  yearly  allocation  of  allowances  if 
the  ERCs  were  generated  prior  to 
December  1.  2000  and  were  evaluated 
and  included  in  the  HGA  attainment 
demonstration.  We  proposed  to  approve 
and  are  in  this  action  approving  this 
revision  to  the  rule.  We  agree  that  these 
ERCs,  if  converted  into  a  stream  of 
allowances  would  not  increase 
emissions  beyond  those  levels  modeled 
that  demonstrated  compliance  with  the 
NAAQS  for  ozone 

Comment:  REI  and  BCCA  commented 
that  the  existing  discrete  emission 
reduction  credit  trading  rules  require  a 
10%  environmental  contribution  and  a 
5%  compliance  margin.  This 
requirement  has  been  extended  to  the 
use  of  DERCs  in  lieu  of  allowances. 
They  stated  that  there  is  not  a  reasoned 
justification  for  this  requirement  and 
that  it  is  not  necessary  to  meet  a  region 
wide  cap. 

Response:  The  State  revised  section 
101  356  of  the  rule  submitted  on 
October  4.  2001  based  on  this  comment. 
Although  EPA  has  not  yet  acted  on 
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those  rules,  we  note  that  the 
requirement  of  retiring  an  additional 
10%  of  DERCs  and  MDERCs  for  an 
environmental  contribution  and  an 
additional  5%  for  a  compliance  margin 
is  not  required  when  using  DERCs  and 
MDERCs  in  lieu  of  allowances  under  the 
HGA  cap  and  trade  program.  In  any 
event,  in  todav's  action,  we  are  not 
taking  action  on  the  DERC/MDERC 
rules. 

Comment:  RE!  and  BCCA  objected  to 
the  daily  and  monthly  NO\  limits  for 
utility  sources  in  addition  to  the  annual 
MECT  cap.  These  limits  render  the  cap 
and  trade  Hexibility  meaningless. 

Response:  The  30-day  average  system 
cap  emission  limit  functions  as  a 
flexible  but  controlling  limit  which 
ensures  that  a  specified  emission  level 
is  achieved  during  a  typical  peak  ozone 
season  day.  The  State's  actions  are 
consistent  w'ith  the  view  that  the  much 
less  stringent  daily  maximum  limit 
ensures  that  the  30-day  average  is  not 
manipulated  to  allow  higher  NO\ 
emissions  on  a  single  day  when  ozone 
may  bo  a  problem.  We  see  no  basis  to 
disapprove  based  on  the  commentor's 
concerns. 

Comment:  REI  and  BCCA  commented 
that  the  rule  should  be  modified  to 
allow  compliance  with  an  emission  cap 
to  satisfy-  both  nonattainment  new 
source  review  and  prevention  of 
significant  deterioration. 

Response:  The  nonattainment  new- 
source  review  and  prevention  of 
significant  deterioration  permitting  are 
requirements  of  the  Act.  We  agree  with 
the  State  that  any  facility  having  major 
increases  of  NO\  should  undergo  a 
nonattainment/prevention  of  significant 
deterioration  review  to  ensure  it  is 
meeting  BACT  or  LAER  as  applicable, 
regardless  of  whether  the  facility 
operates  under  the  cap. 

Comment:  REI  and  BCCA  believe  that 
one  month  is  an  inadequate  period  to 
calculate  a  control  period's  emissions 
and  compare  those  emissions  to  cap  and 
trade  activity  for  the  control  period  to 
balance  the  account.  They  recommend 
April  1  of  the  succeeding  year  as  the 
deadline  for  reconciling  accounts 

Response:  The  facilities  have  one 
month  for  trading  allowances  after 
December  31  of  the  compliance  year. 
Allowance  trades  must  be  approved  by 
the  State  within  thirty  days.  Section  359 
of  the  rule  requires  a  facility  to  submit 
the  allowance  compliance  report  by 
March  31.  This  reporting  parallels  the 
State's  emission  inventory  reporting 
guidelines  and  we  agree  with  the  State 
that  the  rule  need  not  be  revised.  We  see 
no  basis  to  disapprove  based  on  the 
commentor's  concerns. 


Comment:  REI  and  BCCA  commented 
that  the  requirement  to  trade  allowances 
in  whole  tons  lacks  reasoned 
justification.  The  number  of  allowances 
is  rounded  up  or  down  whichever 
provides  the  holder  or  buyer  less  credit. 
Some  credits  have  been  traded  with  a 
value  of  S80.000  per  ton  and  rounding 
can  result  in  the  taking  of  considerable 
value.  They  recommend  that  trading 
occur  in  one-tenth  tons.  This  is 
consistent  with  ERC  trading.  During  the 
years  of  target  allowances,  rounding 
down  can  result  in  zero  allowances. 

Response:  The  State  revised  section 
101.350(1)  by  the  submission  of  October 
4,  2001  to  divide  allowances  into  tenths 
of  a  ton.  The  rounding  methodology  was 
not  changed  from  the  normal 
mathematical  rounding  procedures. 
However,  by  allocating,  transferring, 
and  using  allowances  in  tenths  of  tons, 
the  impact  of  rounding  will  be  reduced. 
We  agree  with  the  State  that  the 
incorporation  of  rounding  allowances  to 
a  tenth  of  a  ton  will  provide  a  more 
realistic  and  workable  program 

Comment:  REI  and  BCCA  commented 
that  the  installation  of  enhanced 
monitoring  equipment  should  be 
delayed  until  the  cap  and  trade  target 
allocation  year  of  2005,  and  there  is  no 
reasoned  justification  for  advancing  the 
monitoring  requirement  to  2001.  well 
ahead  of  the  substantive  reductions 
needed  for  attainment. 

Response:  The  State  revised  the  rules 
submitted  on  December  22.  2000  in 
response  to  this  comment  to  take  into 
account  the  practicalities  identified  by 
the  comments.  Both  PEMS  and  CEMS 
vendors  indicated  that  the  number  of 
monitors  required  in  one  year  would 
strain  their  abilities  to  provide  the 
equipment.  The  owners  identified  clear 
benefits  of  installing  the  monitors  in 
conjunction  with  the  control  equipment. 
We  agree  with  the  State  that  since  the 
rules  have  been  revised  to  require  that 
the  monitors  will  be  phased  over  a  four- 
year  period,  at  the  earlier  of  installing 
emission  controls  or  December  31 .  2004. 
this  phase-in  will  achieve  the  end  result 
benefits  of  specified  emissions 
reduction  by  2005.  Because  the  first 
reduction  period  has  been  extended  to 
2004.  the  greater  uncertainty  about  N0\ 
emissions  in  the  first  two  years  of  the 
program  (compared  to  monitors  in  place 
bv  2002)  will  be  of  less  consequence 
Phasing  in  CEMS/PEMS  with  the 
emission  control  equipment  is  a  more 
rational  and  cost  effective  approach  and 
remains  consistent  with  attainment 
needs. 

Comment:  REI  and  BCCA  commented 
that  the  rule  should  contain  a  provision 
allowing  volatile  organic  compound 
reductions  in  the  place  of  NO\ 


allowances  where  the  VOC  reductions 
are  demonstrated  to  reduce  ozone  an 
equal  amount 

Response:  The  State  modified  section 
101.356  of  the  rule  submitted  on 
December  22.  2001  based  on  the 
comment.  EPA  is  not  taking  action  on 
the  DERC  or  MDERC  rules.  Generally, 
however.  EPA  agrees  that  if  a 
demonstration  has  been  made  and 
approved  by  the  executive  director  and 
the  EPA  to  show  that  the  use  of  VOC 
DERCs  or  MDERCs  is  equivalent  to  the 
use  of  NO\  allowances  in  reducing 
ozone  then  we  support  the  State 
allowing  VOC  use  in  place  of  a  NO\ 
reduction. 

Comment.  BCCA  supports  an 
additional  incentive  program  that  would 
provide  funds  for  use  by  a  wide  range 
of  source  categories  to  assist  compliance 
with  SIP  required  reductions.  Such  a 
fund  would  be  competitive  and.  if 
funded  by  private  sources,  would 
provide  appropriate  credit  or  benefit  to 
the  parties  providing  the  funding.  The 
plan  should  incorporate  broad  executive 
director  authority  to  approve  credits  on 
a  case-by-case  basis. 

Response:  The  States  actions  are 
consistent  with  the  view  that  the 
establishment  of  a  private  fund  for 
pollution  control  projects  is  outside  the 
scope  of  the  adopted  rules  and  will  be 
left  to  the  discretion  of  affected 
industries.  This  comment  is  not  relevant 
for  EPA's  action  on  this  SIP  submittal. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantlv  .A.ffect  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
[Public  Law  104—4).  For  the  same 
reason,  this  rule  also  does  not 
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significantly  or  uniquely  affect  tfio 
rnmmunities  of  tribal  governments,  as 
^[jecified  bv  Executive  Order  130H4  (63 
FK  2765.-1.  .Ma\   10.  1498)   This  rule  will 
not  ha\e  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
natmnal  yovernment  and  the  States,  or 
on  the  (iistribution  of  power  and 
responsibilities  among  the  various 
le\els  of  government,  as  specified  in 
H\e(  uti\c  Order  13132  (64  FR  43255, 
.■\ugust  10.  1994).  because  it  merelv 
dppro\es  a  state  rule  implementing  a 
federal  ^tandard.  and  do(>s  not  alter  the 
rel,ition>hi[i  or  th-'  distribution  of  power 
and  resp(l^^lhllitl^■^  established  in  the 
("lean  Air  .-Xct.  This  rule  also  is  not 
>uh|ei,t  to  Executive  Order  13045  (62  FR 
198H5.  April  2  i,  mM:"!.  because  it  is  not 
t'(:(momicall\  siomficant 

In  reviewing  SIP  sulimissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  the\  meet  the  criteria  of 
the  Clean  .Xir  .\ct.  In  this  context,  in  the 
absen(  <■  (if  a  prior  existing  requirement 
for  the  State  to  use  vnluntarv  consensus 
standards  (X'CS).  EPA  has  no  authority 
t'l  (ii>approvt>  a  SIP  submission  for 
tailure  tn  use  \'(.S   It  Would  thus  be 
in(  (insistent  with  applicable  law  for 
1T'.\   \Nh('n  It  r>'\  ifv\-.  a  SIP  submission, 
til  use  \'('..S  in  plac-  of  a  SIP  submission 
th.it  oth'-rwiM'  satisfies  the  provisions  of 
tht"  Cle.in  .\ir  .\i  t   Thus,  the 
r-quirements  <if  s,.,  ti.in  12(d)  of  the 
National  Technologv  Transfer  and 
Advan(  einent  Act  of  1995  (15  U.S.C 


272  note)  do  not  apply.  The  rule  does 
not  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  Executive  Carder  12898  (59 
FK  7t)29.  February  16.  1994).  As 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7.  1996). 
in  issuing  this  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  The 
EPx^  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings."  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  I'.S.C.  3501  ft  ^eq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Daledi  October  15.  2001. 
Grejg;  A.  Cooke. 
Regional  Administrator.  Region  6. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authoritv  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS— Texas 

2.  In  i^  52.2270  the  tabl(>  in  paragraph 
(c)  is  amended  under  Chapter  101  by: 

a.  Revising  the  heading  immediatelv 
above  the  entry  for  section  101.1  to  read 
"Chapter  101— General  Air  Quality 
Rules"  followed  on  a  separate  line  bv 
the  heading  "Subchapter  A — General 
Rules." 

b.  Revising  the  entry  for  section  101.1. 

c.  At  the  end  of  Chapter  101  following 
the  entrv'  for  "Section  101.  Rule  19"  by 
adding  new  heading  "Subchapter  H — 
Emissions  Banking  and  Trading" 
followed  on  a  separate  line  bv  the 
heading  "Division  3 — Mass  Emissions 
C^ap  and  Trade  Program"  followed  bv 
individual  entries  for  Sections  101.350. 
101.351.  101.352.  101.353.  101.354. 
101.356.  101.358.  101.359,  101.360.  and 
101.363. 

The  revisions  and  additions  read  as 
follows: 

§  52.2270    Identification  of  plan. 


EPA  Approved  Reguij\tions  in  the  Texas  SIP 


Stale  ciiat'on 


Tifle/Subiect 


State  ap- 
proval/sub- 
mlttal  date 


EPA  ap- 
proval date 


Explanation 


Section  101.1  Definitions 


Chapter  101— General  Air  Quality  Rules, 
Sut)chapter  A — General  Rules 
09/26/2001 


11/14/01 

[Insen 
[Federal 
Register 
citation! 


Sutxrhapter  H — Emissions  Banking  and  Trading 


Section  101  350 


Definitions 


Division  3 — Mass  Emissions  Cap  and  Trade  Program 

09/26/2001 


Section  101  351  Applicability 


Section  101  352  General  Provis 


ions 


05/23/2001 


09/26/2001 


11/14/2001 

[Insert 

Federal 

Register 

Citation  1 

11 '14/2001 

[Insert 

Federal 

Register 

citation  1 

11 '14/2001 
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EPA  APPROVED  Regulations  in  the  Texas  SIP— Continued 


State  citation 


Trtle/Subiect 


State  ap- 
proval sjD- 
mitlai  date 


EPA  ap- 
proval date 


Explanation 


Section  101  353  Alkx^ation  of  allowances  ....  09/26^2001 

Section  101  354    Allowance  deductions  .-..  09/262001 

Section  101  356 Allowance  Banking  and  09'26'200' 

Trading 

Section  101  358    Emissions  Monttonng  and  i2'09/2000 

Compliance  Demonstra- 
tion. 

Section  101  359    Reporting    12'09200C^ 

SectKDn  101  360  Level  ot  activity  certification  09  26/2001 

Section  101  363  Program  audits  and  reports  09.26200i 


1 1/14/2001     Subsections  101 .353<aK3)(B)  101 .353(a)(3)(D)  NOT  IN 

[Insert         SIP 
Federal 
Register 
citation  ; 

n  i4'200i 

[Insert 

Federal 

Register 

citation  ; 

11  14/2001 

[Insert 

Federal 

Register 

crtatKxi  ] 

11  14.-2001 

[Insert 

Federal 

Register 

citat»on  [ 

11  i4'2<X)l 

[Insen 

Federal 

Register 

crtaton  ] 

11  142001 

[Insert 

Federal 

Register 

citation  ' 

'vc>4.20Ci' 

[Insert 

Federal 

Register 

crtation.l 


IFR  Do(    ()1-J-5B6  Filed  11-13-01:  8:45  am) 
BILUiKi  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 34-3-7528;  FRL-7092-9] 

Approval  and  Promuigation  of  Air 
Quality  State  Implerhentation  Plans; 
Texas:  IMotor  Vehicle  Inspection  and 
Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 


summary:  The  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Texas  on 
establishing  a  Vehicle  Inspection  and 
Maintenance  (1/M)  Program  for  the 
Dallas/Fort  Worth  (DFW).  Houston- 
Galveston  .^rea  (HG.^).  and  El  Pasn 
(ELP)  nonattainment  areas.  EP.^ 
proposed  approval  of  the  DFW  1/M  SIP 


revision  on  lanuan.-  22.  2001.  and  the 
HGA  1  M  SIP  revision  un  lune  11,  2001 
The  revisions  replace  the  two-speed  idle 
test  in  Dallas,  Tarrant,  and  Harris 
Counties  with  .■\SM-2.  expand  the 
upgraded  I  M  program  to  co\er  the 
entire  DFW  nonattainment  area  plus 
five  additional  counties,  and  the  eight 
county  HGA  nonattainment  area  The 
revisions  also  implement  On-Board 
Diagnostic  [OBD;  testing  m  the  DFW 
and  HG.A  testing  areas,  and  El  Pas(' 
County. 

The  1,'M  SIP  re\isions  are  part  of  the 
DFW  and  HG.\  Attainment 
Demonstrations. 

DATES:  This  final  rule  is  effective  nn 
December  14.  2001 
ADDRESSES:  Copies  of  the  documents 
rele\ant  to  this  action  are  a\'ailable  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  dav   Envircmmentai 


Protection  .Agenc  \  .  Keeion  6    .^ir 
Planning  Section  ;6PD-i.  ,  1445  Ross 
.\venue.  Suite  700.  Dalla-   Texas  "5202- 
2733.  Texas  Natural  Resnurce 
Conser\'ation  Commis-iion.  12100  Park 
35  Circle.  .Austin,  Texas  ~8"S3 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Sandra  G,  Rennie.  .^ir  Planning  .Section 
(6PD-L1,  EPA  Region  6.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
telephone  (214)  665-7367, 

SUPPLEMENTARY  INFORMATION: 

Throuphiiut  this  documt^nt    we."  "us." 
and    imr    means  EP.^ 

What  action  is  EPA  taking  todav? 

We  are  grantmt;  iinal  appnA  dl  ;if 
Texas'  Motorist  (^,hoice  (TMC^   \ehi(  lei 
M  program.  The  program  applies  tr<  thf 
HCJ.^  and  ELP  nonattainment  area.s.  and 
the  DF\N'  nonattainmen!  rir»'d  plus  fn  e 
adioming  attainment  n.'un!if~   Ff\'\ 
proposed  approval  of  the  DFW  1  M  ."^IP 
reviM'm  (ni  lanuarv  22.  2001  ibb  FR 
h.'iJl     and  the  HGA  I/M  SIP  revision  on 
lune  11    2001  (66  FR  31199,1, 
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What  are  the  Clean  Air  Act 
Requirements? 

EPA  approval  of  this  SIP  revision  is 
governed  by  sections  110  and  182  of  the 
Act.  and  section  348  of  the  National 
Highway  Svstems  Designation  Act 
(NHSDA)of  1995. 

Section  182  of  the  Act  provides  for 
plan  submissions  and  plan 
requirements.  Section  182  (b)(4) 
requires  vehicle  I/M  programs  in 
nonattainment  areas  classified  as 
moderate  or  above.  Section  182(c)(3) 
requires  enhanced  vehicle  I/M  programs 
in  areas  classified  serious  or  above. 

Under  the  NHSDA.  EPA  cannot  apply 
an  automatic  50  percent  credit  discount 
to  I/M  SIPs  under  section  182,  184.  or 
187  of  the  Act  because  the  I/M  program 
in  the  SIP  revision  is  decentralized  or  a 
test-and-repair  program.  (See  EPA's  I/M 
program  requirements  final  rule 
published  November  5.  1992.  at  57  FR 
52950.)  The  automatic  discount  has 
been  effectively  replaced  with  a 
presumptive  equivalency  criterion, 
which  places  the  emission  reductions 
credits  for  decentralized  networks  on 
par  with  credit  assumptions  for 
centralized  networks,  based  upon  a 
state's  good  faith  estimate  of  reductions 
as  provided  bv  the  NHSDA. 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  18 
months  to  approve  I/M  submittals.  The 
NHSDA  also  directs  EPA  and  the  states 
to  review  the  interim  program  results  at 
the  end  of  that  1 8-month  period,  and  to 
make  a  determination  as  to  the 
effectiveness  of  the  interim  program. 
Following  this  demonstration,  EPA  will 
adjust  any  credit  claims  made  by  the 
state  in  its  good  faith  effort,  to  reflect  the 
emission  reductions  actually  measured 
by  the  state  during  the  program 
evaluation  periods.  Per  the  NHSDA 
requirements,  this  conditional  interim 
rulemakmg  expired  February  11,  1999, 
18  months  after  the  interim  final  rule 
became  effective  on  August  11,  1997. 

Why  is  EPA  taking  this  action? 

We  are  taking  this  action  because  the 
State  submitted  an  approvable  enhanced 
vehicle  I/M  program  SIP  for  each 
nonattainment  area  requiring  a  program 
The  Beaumont-Port  Arthur 
nonattainment  area  is  not  required  to 
have  a  program  because  the  1995  I/M 
flexibility  amendments  (60  FR  48029. 
September  18.  1995)  set  a  population 
requirement  of  200.000  or  more  for  a 
1990  Census-defined  urbanized  area  to 
implement  a  program 

Previous  actions  taken  toward  full 
approval  of  the  TMC  i/M  program 
include:  a  proposed  conditional  interim 
approval  proposed  on  October  3,  1996 


(61  FR  51651);  an  interim  final 
conditional  approval  published  on  July 
11.  1997  (62  FR  37138):  and  a  direct 
final  action  on  April  23.  1999  (64  FR 
19910)  to  remove  the  conditions 

What  does  the  State's  Texas  Motorist 
Choice  l/M  program  include? 

The  State's  TMC  program  requires 
that  gasoline  powered  light-duty 
vehicles,  and  light  and  heavy-duty 
trucks  between  two  and  twenty-four 
years  old,  that  are  registered  or  required 
to  be  registered  in  the  I/M  program  area, 
including  fleets,  are  subject  to  annual 
inspection  and  testing. 

Vehicles  in  Dallas,  Tarrant,  Collin, 
Denton,  Ellis.  Johnson.  Kaufman, 
Parker,  and  Rockwall  counties  in  the 
DFW  area,  and  Harris.  Galveston, 
Brazoria.  Fort  Bend,  Montgomery, 
Liberty,  Waller,  and  Chambers  in  the 
HGA  nonattainment  area  that  are  1995 
and  older  will  be  subject  to  an  ASM-2 
tailpipe  test.  Vehicles  in  those  counties 
that  are  1996  and  newer  will  receive  the 
On-Board  Diagnostic  (OBD)  test  in  place 
of  the  tailpipe  test. 

Vehicles  in  El  Paso  county  will  be 
subject  to  the  two-speed  idle  tailpipe 
test  if  they  are  1995  or  older,  or  an  OBD 
test  if  they  are  1996  or  newer. 

All  vehicles  in  the  area  programs  are 
currently  subject  to  a  gas  cap  pressure 
check  and  an  antitampering  inspection. 

The  schedule  to  begin  this  new  testing 
is  as  follows: 

May  1,  2002.  On-Board  Diagnostic 
(OBD)  testing  will  be  added  to  the  low- 
enhanced,  two-speed  idle  test  currently 
being  implemented  in  Harris.  Dallas, 
Tarrant,  and  El  Paso  Counties.  The 
shortfall  in  vehicle  coverage  for  the 
DFW  and  HGA  nonattainment  areas  will 
continue  to  be  made  up  by  remote 
sensing  within  Dallas.  Tarrant,  and 
Harris  Counties  to  identify  gross 
polluting  vehicles  commuting  in  from 
the  surrounding  nonattainment  counties 
only  until  tailpipe  testing  begins  in 
those  counties. 

May  1.  2002.  ASM-2  and  OBD  vehicle 
testing  in  Dallas,  Tarrant.  Collin. 
Denton,  and  Harris  Counties. 

May  1,  2003.  The  State  will  expand 
the  I/M  program  to  include  the  DFW 
attainment  counties  of  Ellis,  Johnson, 
Kaufman.  Parker.  Rockwall,  and  the 
HGA  nonattainment  counties  of 
Galveston,  Brazoria,  Fort  Bend,  and 
Montgomery.  May  1.  2004.  The  State 
will  expand  the  I/M  program  further  to 
include  the  HGA  nonattainment 
counties  of  Chambers,  Liberty,  and 
Waller. 

The  vehicle  coverage  shortfall  in  the 
HGA  area  will  continue  to  be  covered  bv 
the  remote  sensing  program  until  all 
counties  become  subject  to  I/M  testing. 


An  optional  opt-out  alternative  for 
Chambers,  Liberty,  and  Waller  Counties 
allows  any  or  all  of  these  counties  to 
opt-out  of  I/M  and  substitute  an 
alternative  air  control  strategy.  This 
provision  is  subject  to  an  expedited 
timeline  and  the  State's  submission  of 
SIP  revisions  substituting  equivalent 
reductions  of  VOC  and  NOx.  based  on 
modeling.  Remote  sensing  would  then 
be  used  to  monitor  vehicles  from  those 
counties  which  are  not  part  of  the 
urbanized  area. 

What  did  the  State  submit? 

The  State  submitted  SIP  revisions  for 
30  Texas  Administrative  Code  (TAC) 
114  on  March  14.  1996,  April  25,  2000, 
and  December  20.  2000.  The  submittals 
contained  documentation  to  support  an 
approval  under  section  182  of  the  Act 
and  40  CFR  part  51.  Subpart  S- 
Inspection/Maintenance  Program 
Requirements.  For  further  discussion  of 
the  submittals,  see  the  proposed 
approvals.  October  3,  1996  (61  FR 
51651).  January-  22,  2001  (66  FR  6521), 
June  11, 2001  (66  FR  31199)  and 
accompanying  Technical  Support 
Documents. 

We  are  not  approving  as  part  of  the 
Texas  I/M  SIP  the  State's  30  TAC 
1 14.50(b)(2).  This  rule  places  an 
additional  reporting  burden  upon 
commanders  at  Federal  facilities 
regarding  affected  Federal  vehicles,  that 
is  not  imposed  upon  any  other  affected 
non-federal  vehicle.  The  additional 
reporting  requirement  is  not  an  essential 
element  for  an  approvable  I/M  program, 
since  affected  Federal  vehicles  are  also 
subject  to  the  same  reporting 
requirements  as  other  affected  non- 
federal vehicles.  See  30  TAC 
114.50(b)(1)  and  (7).  These  rules  apply 
to  vehicles  operated  on  Federal  facilities 
as  well  as  to  non-Federal  vehicles.  They 
in  turn  require  compliance  with  the 
Department  of  Public  Safety  (DPS) 
annual  vehicle  inspection  requirements. 
Section  02.25.00  (Details  of  Inspection) 
of  the  DPS  manual  for  vehicle  emissions 
describes  how  the  inspector  must  enter 
required  data  into  the  exhaust  gas 
analyzer  as  prompted  by  the  analyzer. 
Upon  completion  of  the  inspection,  the 
report  must  be  signed  by  the  inspector 
and  forwarded  to  Vehicle  Inspection 
Records.  Therefore,  the  additional 
reporting  requirement  for  Federal 
vehicles  is  not  essential  for  reporting 
and  compliance  purposes.  The  same 
purposes  are  served  by  the  other 
reporting  requirement  that  applies  to  all 
affected  vehicles,  whether  Federal  or 
non-federal. 

The  March  1996  I/M  rules  were 
codified  differently  than  the  April  and 
December  2000  rules.  The  State 
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submitted  a  Recodification  SIP  that  we 
approved  on  July  1,  1998  (63  FR  35839) 
That  approval  acted  upon  the  rule 
numbering  alone  and  did  not  approve 
any  new  or  revised  rules  into  the  SIP  at 
that  time.  The  rule  numbers  that  appear 
in  this  action  are  the  current  recodified 
rule  numbers. 

On  February  8,  1999,  the  State 
submitted  a  program  effectiveness 
demonstration  as  required  by  the 
NHSDA  We  reviewed  Texas'  18-month 
program  effectiveness  demonstration  as 
required  bv  the  I/M  provisions  of  the 
NHSDA.  This  Act  allowed  States  to 
claim  full  (100%)  credit  for  test  and 
repair  I/M  networks  that  previously  had 
been  allowed  to  clairfi  only  50% 
effectiveness  credit  We  determined  that 
the  demonstration  is  an  acceptable 
approach  to  meeting  the  requirement  of 
the  NHSDA.  and  that  the  States 
emission  reduction  credit  estimate  was 
valid.  Therefore,  we  are  approving 
Texas'  program  effectiveness 
demonstration 

What  comments  did  EPA  receive  in 
response  to  the  proposed  rules? 

Comments  on  the  October  3,  1996. 
proposal  were  addressed  in  the  Interim 
Final  Rule  (62  FR  37138.  July  11.  1997). 

No  comments  were  received  on  the 
January  22,  2001,  proposal. 

EPA  received  comments  on  the  June 
1 1 .  2001 .  Notice  of  Proposed 
Rulemaking  (NPR)  from  citizens  of 
Brazoria.  Fort  Bend,  and  Montgomery 
Counties  under  a  cover  letter  from  the 
Brazoria  County  Criminal  District 
Attorney,  and  the  Department  of  the  Air 
Force  on  behalf  of  the  Department  of 
Defense  (DoD). 

Federal  Facility  Requirements 

Comment:  The  DoD  commented  that 
it  is  illegal  for  Federal  Facility 
commanders  to  report  to  the  State,  as 
required  by  30  TAC  114.50(b)(2).  and 
the  I/M  revision  should  be  disapproved 
by  our  agency.  This  is  based  on  the 
Department  of  Justice's  opinion  which 
concluded  that  the  authority  for  States 
to  regulate  vehicle  use  activity  in  40 
CFR  51.356(a)(4)  exceeded  the  waiver  of 
sovereign  immunitv  set  forth  in  42 
U.S.C.  7418(c)  and'(d). 

Response:  Texas  revised  its 
regulations  to  include  EPA's  Federal 
facilities'  reporting  requirement  found 
in  40  CFR  51.356(a)(4).  This  particular 
Federal  regulation  requires  an 
approvable  State  I/M  program  to  have 
Federal  facilities  operating  vehicles  in 
the  I/M  program  areas(s)  report 
certification  of  compliance  to  the  State. 
This  requirement  appears  to  be  different 
than  those  for  other  non-Federal  groups 
of  affected  vehicles.  EPA  is  not 


requiring  States  to  implement  or  adopt 
this  reporting  requirement  dealing  with 
Federal  installations  within  I'M  areas  at 
this  time  The  Department  of  Justice  has 
recommended  to  EP.^  that  this 
particular  Federal  regulation  be  revised 
since  it  appears  to  grant  States  authority 
to  regulate  Federal  installations  in 
circumstances  where  the  Federal 
government  has  not  waived  sovereign 
immunity.  It  would  not  be  appropriate 
to  require  compliance  with  this 
regulation  or  to  require  it  for  an 
approvable  I/M  program,  if  it  is  not 
constitutionally  authorized  EPA  will  be 
addressing  this  provision  in  the  future 
and  will  review  State  I/M  SIPs  with 
respect  to  this  issue  whenever  a  new 
rule  is  final.  Therefore,  for  these 
reasons.  EPA  is  not  approving  or 
disapproving  the  specific  requirements 
of  30  TAC  114.50(b)(2)  which  apply  to 
Federal  facilities  at  this  time  as  part  of 
the  Texa.s  l/M  SIP. 

Remote  Sensing 

Comment:  Citizens  of  Brazoria.  Fort 
Bend,  and  Montgomery  counties 
questioned  the  scientific  validity  of 
remote  sensing. 

Response:  Remote  sensing  is  a  non- 
intrusive  tool  used  to  monitor  a  portion 
of  the  vehicle  fleet  and  identify 
excessive  polluters  as  a  complement  to 
the  traditional  mobile  source  emission 
control  program.  It  is  designed  to  detect 
potentieilly  high-emitting  vehicles.  We 
recognize  that  remote  sensing  is  not 
currently  as  accurate  as  the  tailpipe  test 
in  characterizing  vehicle  emissions,  and 
therefore  the  remote  sensing  program 
requires  identified  vehicles  to  submit  to 
a  confirmators  tailpipe  test  for 
validation  of  remote  sensing  results. 

Comment:  Citizens  of  Brazoria,  Fort 
Bend,  and  Montgomer\'  counties  asked 
why  commuters  from  Harris  county  to 
surrounding  counties  are  not  subject  to 
remote  sensing' 

Response  The  remote  sensing 
program  ser%'es  two  functions  in  the 
TMC  l/M  program  One  function  is  to 
identif\-  commuters  coming  into  Harris 
Count\^  from  adjacent  nonattainment 
counties.  The  other  function  is  to 
characterize  the  emissions  of  the  fleet  of 
on-road  vehicles  as  a  whole  in  the  entire 
nonattainment  area,  as  required  by 
Federal  rule.  To  accomplish  this 
objective,  high  emitting  vehicles  are  also 
identified  regardless  of  the 
nonattairunent  county  in  which  they  are 
registered.  This  includes  Harris  County 

Comment:  Citizens  of  Brazoria,  Fort 
Bend,  and  Montgomery  counties  also 
stated  that  remote  testing  is 
unconstitutional  as  it  involves 
surveillance  and  documentation  of  the 


citizenrv-  when  no  crime  has  been 
committed  and  for  innocent  travel. 

Response  The  remote  sensing 
program  is  operated  on  public  highways 
and  roadways  on  which  there  is  no 
expectation  of  privacy.  The  remote 
sensing  program  tracks  and  documents 
exhau.st  plumes  from  high  emitting 
vehicles,  not  the  drivers  of  those 
vehicles.  Vehicles  are  identified  through 
license  plates  which  are  put  on  vehicles 
for  law  enforcement  purposes,  of  which 
remote  sensing  is  an  example.  Vehicle 
drivers  are  never  tracked  or  identified. 

Being  detected  as  a  high-emitter  by 
remote  sensing  equipment  is  not  a 
crime  If  a  vehicle  is  detected  as  a  high 
emitter,  the  operator  is  required  to  bring 
the  vehicle  in  for  an  emission  test.  If  the 
operator  chooses  to  repair  the  vehicle 
before  the  test  and  the  vehicle  passes, 
there  are  no  further  conditions  to  be 
met.  If  the  vehicle  fails  the  test,  the 
operator  must  repair  the  vehicle  or 
qualifi,  for  a  waiver  within  a  certain 
period  of  time.  If  an  operator  fails  to 
bring  the  noncompliant  vehicle  in  for  a 
test  or  does  not  follow  up  after  a  failed 
test,  only  then  is  the  operator  subject  to 
penalty  under  the  program. 

Vehicle  Coverage 

Comment:  Citizens  of  Brazoria.  Fort 
Bend,  and  Montgomen.-  counties 
questioned  why  newer  vehicles  that 
come  from  the  manufacturer  equipped 
with  emission  control  devices  are 
required  to  submit  to  emission  control 
testing,  when  a  tampering  check  would 
be  sufficient 

Response:  The  antitampering 
inspection  visually  identifies  that 
certain  emission  control  equipment  is 
installed  on  the  vehicle  and  has  not 
been  disconnected  If  does  not  guarantee 
that  this  equipment  is  functioning  or 
functioning  properly.  There  is  a  small 
percent  of  newer  vehicles  on  which 
emission  control  equipment  fails. 
Because  some  newer  vehicles  do  fail, 
and  because  vehicles  subject  to  testing 
are  more  likely  to  be  better  maintained, 
the  amount  of  emission  reduction 
benefits  that  can  be  obtained  from 
inspections  is  reduced  as  mure  model 
years  are  exempt  from  the  program  In 
addition  because  newer  vehicles  are 
still  under  manufacturer's  warranty. 
identif\'ing  emissions-related  problems 
is  viewed  as  consumer  protection  and 
may  potentially  save  the  vehicle's 
owner  future  repair  costs. 

Repair  Assistance 

Comment  Citizens  of  Brazoria.  Fort 
Bend,  and  Montgomen.  counties  were 
concerned  about  repair  assistance  for 
low-income  owners  of  non-compliant 
vehicles  Thev  stated  that  when  a 
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vehicle  owner  is  told  he  cannot  drive 
his  non-compliant  vehicle,  that  is  an 
unconstitutional  taking 

Response:  In  order  to  assist  the 
public,  the  TMC  I/M  program  includes 
two  waiver  options:  the  mmimum 
expenditure  wdi\er  and  the  indi\idudl 
vehicle  waiver  The  minimum 
expenditure  waiver  is  available  to  those 
who  have  made  repairs  to  their  vehicle 
within  the  established  criteria  an  met 
the  dollar  limits  established  bv  Federal 
1/M  rule  The  individual  vehicle  waiver 
is  for  those  who  cannot  meet  emissions 
standards  despite  even.'  reasonable 
effort  by  the  motorist   In  addition  \n 
these  two  waivers,  the  TMC  1  M 
program  offers  the  low-income  time 
extension  that  allows  one  test  cycle  (12 
months)  for  the  owner  to  bring  the 
vehicle  into  compliance 

Furthermore,  tne  Texas  Legislature   in 
the  2001  session,  passed  a  law  that 
provides  the  opportunitv  for 
participating  1/M  program  counties  to 
offer  repair  assistance  to  low-income 
vehicle  owners.  Also,  when  it  is  not 
cost-effective  to  repair  a  noncompliant 
vehicle,  the  program  offers  a  vehicle 
replacement  scrappage  program  that 
will  assist  low-income  vehicle  owners 
to  obtain  cleaner  vehicles  Participation 
in  the  vehicle  replacement' scrappage 
program  is  entirely  voluntarv.  and  no 
vehicle  owner  will  be  forced  to 
participate 

EPA's  Rulemaking  Action 

We  are  granting  final  full  approval  of 
Texas  1/M  program  referred  to  as  the 
Texas  Motorist  (Choice  program 
pursuant  to  sections  110  and  18_'  of  the 
Act.  and  section  MH  of  the  NH.SDA 

Administrative  Requirements 

Under  E.xecutive  Order  1286b  (58  FR 
51735.  October  4.  199.3),  this  action  is 
not  d  "significant  regulatory  action    and 
therefore  is  not  subject  to  re\'ievv  b\  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Exec:utive  Order  1321 1. 
■  Actions  Concerning  Regulations  Th.it 
-Significantlv  .-\ffect  F.nergv  Supplv. 
Distribution,  or  Tse"  (6h  FR  28355,  May 
22.  200  i)   This  action  mereh  approves 
state  law  as  meeting  Ftuieral 
requirements  and  imposes  no  additional 
requirements  b«'\ond  those  imposed  by 
state  law   AccordingK'.  the 
.•\dministrator  (  ertifies  that  this  rule 
will  not  ha\c  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Aft  (5  r.S.C:   hOl  et  ■ieq  ].  Because  this' 
rule  appro\es  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  dulv  beyond 
that  refjusred  h\  state  law,  it  does  nnt 


contain  any  unfunded  mandate  or 

significantlv  or  uniquely  affect  small 
governments,  as  de.^cnbed  in  the 
Unfunded  .Mandates  Reform  ,\ct  of  1995 
(Pub.  L,  104-4), 

This  rule  also  does  not  have  tribal 
implit  ations  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Gf)\  ernment  and  Indian  tribes. 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.  November  9.  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  pciwer  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
-August  10,  1999)  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  .\ct  This  rule  also  is  ncjt 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  .\pnl  23,  1997J, 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatorv 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 


containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register,  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C,  section  804(2) 

Under  section  307(b)(1)  of  the  Clean 
.\iT  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  14.  2002. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements 
(See  section  307(b)(2),) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
references.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  October  IS.  2001. 
Grej?g  A.  Cooke, 

Rf'gional  Administnitur  Region  6. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

!    The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  SS — Texas 

2  In  f^  52,2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  114  (Reg 
4). 

a.  Under  Subchapter  .A,  by  adding  a 
new  entry-  for  Section  114,2: 

b.  After  Subchapter  .\.  by  adding  a 
new  Subchapter  B  entitled  "Subchapter 
B — Vehicle  Inspection  and 
Maintenance  '  and  individual  entries  for 
Sections  114.50,  114.51.  114  52.  and 
114.53, 

The  additions  read  as  follows: 

§  52.2270    Identification  of  plan. 

(c)  *    *    ♦ 
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EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Chapter  114  (Reg  4) — Control  of 
Air  Pollution  from  Motor  Vehicles 


Subchapter  A:  Definitions 


Title/sub)ect 


State  sut>- 

mittal/approva 

date 


EPA  apD^ova 
aate 


Explanation 


Section  114,2 


Inspection  anc3  Maintena'^ce  Defi- 
nitions 


Subchapter  B:  Vehicle  Inspection 
and  Maintenance 

Section  -14  50    Vetiide    Emission    Inspection    Re- 
quirements 

Section  1 14.51   Equipment  Evaluation   Procea^'es 

for   Vehicle   Exnaus'    Gas    Ana- 
Ivzers 

Seci:on'i4  52    '. Waivers    ana    Extensions    for    In- 
spection Requirements 

Section  114  53     I'^spection  and  Maintenar>ce  Fees 


04  19  2000  11  14  2001 

[Insert  Federal 

Register 

citation  ] 


12/06/2000  11/14/2001     Subsection    114  50(b)(2)    is    NOT 

[l"set  f  ede'ai        part  of  ttie  approved  SIP 

Reg.s'e' 

citation.] 

12/06200C  11  14-2001 

(insert  Federal 

Register 

citation  ) 

12  06  200C  1114/2001 

[Insert  Federal 

Register 

citation  ] 

12/06,'2000  11/14/2001 

[Insert  Federal 

Register 

citation  1 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

[FRL-7099-1] 
RIN2060-ZA11 

National  Ambient  Air  Quality 
Standards  for  Ozone:  Proposed 
Response  To  Remand 

AGENCY:  Environmental  Protection 

AgfUK-v  (EP.-\) 

ACTION:  Proposed  response  to  remand. 

summary:  On  lulv  18,  1997.  in 
H(  r  (irdancp  with  sections  108  and  109  of 
the  CUMn  Air  .-Xct  (Act),  EP.A  (ompleted 
Its  review  of  the  national  ambient  air 
qualitv  standards  (NAAQS)  for  ozone 
((h)  bv  prnmuigatiny  revised  primary 
and  secnndarv  standards  (ti2  FR  .'58856; 
henceforth.     I'JS?  final  rule").  On  May 
14,  1494.  the  Linited  States  Court  of 
.■\j)peals  for  the  Distrif:t  of  (Columbia 
Circuit  (D,C'..  Circuit)  remanded  the  0\ 
NAAQ.S  to  EPA  to  consider,  among 
other  things,  the  alleged  beneficial 
health  effects  of  ()■,  pollution  in 
shieidinii  the  public  from  the  "harmful 
effects  of  the  sun's  ultraviolet  ravs."  175 
F    Ui  1027  (DC.  Cir.  1999).  Today's 
action  provides  EPAs  proposed 
response  to  that  aspect  of  the  courfs 
remand   .-Xs  explained  more  fullv  below. 
based  nn  its  review  of  the  air  quality 
( riteria  and  N.XAQS  for  f);  completed  in 
1997,  and  Its  additional  assessment  of 
the  potential  benefii  lal  effects  of 
tropospheric  Oi,  EPA  has  provisitmallv 
determined  that  the  information  linkint; 
(  hanges  in  patterns  of  ground-level  O. 
(  oncentrations  likely  to  occur  as  a  result 
of  programs  implemented  to  attain  the 
1997  Oi  NAAQS  to  changes  in  relevant 
exposures  to  I  \'-B  radiation  of  concern 
to  public  health  is  too  uncertain  at  this 
time  to  warrant  anv  relaxation  in  the 
level  (if  public  health  protection 
previously  determined  to  be  requisite  to 
protect  against  th;-'  demonstrated  direct 
adverse  respiratory  effects  of  exposure 
to  O;  in  the  ambient  air   Further,  the 
Administrator  notes  that  it  is  the 
.Xgency's  view  that  associated  changes 
in  l'\'-B  radiation  exposures  of  concern, 
using  plausible  but  highly  uncertain 
assumptions  about  likely  changes  in 
patterns  of  ground-level  ozone 
concentraticms.  would  likely  be  very 
small  from  a  public  health  perspective. 
.-Ks  a  result,  the  revised  O,  NAAQS  will 
remain  set  at  a  level  of  0  08  parts  per 
million  (ppm).  with  a  form  based  on  the 
.3-year  average  of  the  annual  fourth- 
highest  daily  maximum  8-hour  average 
().  c;oncentrations  measured  at  eac;h 
monitor  within  an  area  The  primary 


standard  provides  increased  protection 
to  the  public,  especially  children  and 
other  at-risk  populations,  against  a  wide 
range  of  health  effects  directly  induced 
by  breathing  0\  in  the  ambient  air. 
including  decreased  lung  function 
(primarily  in  children  active  outdoors), 
increased  respiratory  svTnptoms 
(particularly  in  highly  sensitive 
individuals),  hospital  admissions  and 
emergency  room  visits  for  respiratory 
causes  (among  children  and  adults  with 
pre-existing  respiratory  disease  such  as 
asthma),  inflammation  of  the  lung,  and 
possible  long-term  damage  to  the  lungs. 
The  secondary'  standard  provides 
increased  protection  to  the  public 
welfare  against  effects  on  vegetation, 
such  as  agricultural  crop  loss,  damage  to 
forests  and  ecosystems,  and  visible 
foliar  injury  to  sensitive  species 
associated  with  direct  exposure  to  O^  in 
the  ambient  air.  Today's  action 
constitutes  EPAs  proposed  response  to 
the  part  of  the  remand  of  the  1997  O^ 
NAAQS  by  the  D.C.  Circuit  related  to 
whether  tropospheric  Oi  has  a 
beneficial  effect  with  regard  to 
attenuation  of  naturally  occurring  solar 
radiation.  Other  issues  related  to  the 
1997  O,  NAAQS  are  now  before  the  D.C. 
Circuit  for  proceedings  consistent  with 
the  February  27,  2001  opinion  of  the 
United  States  Supreme  Court  in  this 
case.  Whitman  v.  American  Trucking 
Associations.  531  U.S.  457  (2001).  and 
are  not  addressed  by  today's  action. 
DATES:  Comments  on  this  proposed 
response  must  be  received  by  January 
14, 2002 

ADDRESSES:  Submit  written  comments 
(in  duplicate  if  possible)  on  this 
proposed  response  to:  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
Attn:  Docket  No  A-95-58.  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460.  Electronic  comments  are 
encouraged  and  can  be  sent  directly  to 
EPA  at:  A-andR-Docket®epa.gov. 
Comments  will  also  be  accepted  on 
disks  in  WordPerfect  in  8.0/9.0  file 
format   .Ml  comments  in  electronic  form 
must  he  identified  by  the  docket 
numlier,  Docket  No.  A-95-,t8, 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lvon  Stone,  Office  of  Air  Quality 
Planning  and  Standards.  U.S. 
Environmental  Protection  Agency 
(C5.39-01).  Research  Triangle  Park,  NC 
27711;  e-mail  stone.susan@epa.gov; 
telephone  (919)  541-1146. 
SUPPLEMENTARY  INFORMATION: 

Docket     j 

A  docket  containing  information 
relating  to  EPAs  review  of  the  O3 
primary  and  secondary  standards 


(Docket  No.  A-95-58)  is  available  for 
public  inspection  at  the  EPAs  Air  and 
Radiation  Docket  and  Information 
Center.  401  M  Street.  SW..  Washington, 
DC  20460  in  room  M-1500.  Waterside 
Mall  (ground  floor).  This  docket 
incorporates  the  docket  from  the 
pre\ious  review  of  the  O*  standards 
(Docket  No.  A-92-17)  and  the  docket 
established  for  the  air  quality  criteria 
document  (Docket  No.  ECAO-CD-92- 
0786).  The  docket  may  be  inspected 
between  8  am,  and  5:30  p  m,  on 
weekdays,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

Availability  of  Related  Information 

Certain  documents  are  available  from 
the  U.S.  Department  of  Commerce. 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield.  VA 
22161   Available  documents  include: 

(1)  The  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Ozone:  Assessment  of  Scientific  and 
Technical  Information  ("Staff  Paper") 
(EP,A-452/R-96-007.  lune  1996.  NTIS 
#PB-96-203435:  567,00  paper  copy  and 
$21.50  microfiche).  (Add  a  S3. 00 
handling  charge  per  order.) 

(2)  Air  Quality  Criteria  for  Ozone  and 
Other  Photochemical  Oxidants 
("Criteria  Document")  (three  volumes. 
EPA/600/P-93-004aF  through  EPA/600/ 
P-9.3-004cF.  July  1996.  NTIS  #PB-96- 
185574;  S169. 50' paper  copy  and  S58.00 
microfiche) 

A  limited  number  of  copies  of  other 
documents  generated  in  connection 
with  the  review  of  the  standard,  such  as 
documents  pertaining  to  human 
exposure  and  health  risk  assessments 
and  the  relationships  between  ground- 
level  O,,  ultraviolet-B  (UV'-B)  radiation, 
and  health  effects,  can  be  obtained  from: 
U.S.  Environmental  Protection  Agency 
Library  (MD-35).  Research  Triangle 
Park,  NC  27711;  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  for 
inspection  and  copying  in  the  EPA 
docket. 

Electronic  Availability 

The  Staff  Paper  and  documents 
pertaining  to  human  health  risk  and 
exposure  assessments  are  available  on 
the  Office  of  Air  and  Radiation.  Policy 
and  Guidance  Web  site  at:  http:// 
www.epa.gov/ttn/oarpg/tlsp.htm].  The 
O,  NAAQS  1996  proposal  and  1997 
final  rule  are  available  at  the  same  Web 
site,  at:  http://wT\-w. epa.gov/ttn/oarpg/ 
tlpfpr.html. 

Children's  Environmental  Health 

This  proposed  response  to  the  court's  ' 
remand,  reaffirming  the  1997  8-hour  O3 
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NAAQS,  specifically  takes  into  account 
children  as  the  group  most  at  risk  to  the 
direct  inhalation-related  effects  of  O* 
exposure,  and  was  based  on  studies  of 
effects  on  children's  health  (U.S.  EPA, 
1996a:  U.S.  EPA.  1996b)  and 
assessments  of  children's  exposure  and 
risk  (lohnson  et  al..  1994:  Johnson  et  al.. 
1996a.b:  Whitfield  et  al..  1996; 
Richmond,  1997).  The  8-hour  0> 
primary  standard  protects  children's 
health  with  an  adequate  margin  of  safety 
from  the  direct  adverse  effects 
associated  with  inhalation  exposures  to 
ground-level  Os.  after  considering 
potential  indirect  beneficial  effects  of 
ground-level  0(  related  to  its 
attenuation  of  UV-B  radiation  and 
resultant  adverse  health  effects.  The 
public  is  invited  to  submit  or  identify' 
peer-reviewed  studies  and  data,  of 
which  EPA  may  not  be  aware,  that 
assess  results  of  early  life  exposure  to 
the  direct  effects  of  hreathing  ground- 
level  O.  or  to  changes  in  UV'-B 
radiation,  and  associated  health  effects, 
that  may  result  from  changes  in  ground- 
level  G,'. 

Implementation  .Xctivities 

When  the  8-hour  primary-  and 
secondary  0»  standards  are 
implemented  by  the  States,  utility, 
automobile,  petroleum,  and  chemical 
industries  are  likely  to  be  affected,  as 
well  as  other  manufacturing  concerns 
that  emit  volatile  organic  compounds 
(VOC)  or  nitrogen  oxides  (NO\).  The 
extent  of  such  effects  will  depend  on 
implementation  policies  and  control 
strategies  adopted  by  States  to  assure 
attainment  and  maintenance  of  the 
standards 

The  EPA  will  develop  appropriate 
policies  and  c;ontrol  strategies  to  assist 
States  in  the  implementation  of  the  8- 
hour  primary-  and  secondary  0> 
NAAQS.  The  resulting  implementation 
strategies  will  then  be  published  for 
public  comment  in  the  future. 
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B  Radiation 

D.  Related  Stratospheric  O.  Program 
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A.  Direct  Adverse  Health  Effects  from 
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1.  Health  Effects  Associated  with  Oj 
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Effects  Associated  with  Ground-level  Oi 

1.  Health  Effe<::ts  Associated  with  UV-B 
Radiation  Exposure 

2.  Relationship  Between  Ground-level  Oi 
and  I'V-B  Radiation  Exposure 

.3.  Evaluation  of  UV-B  Radiation-related 
Risk  Estimates  for  Ground-level  0.« 
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Effects  of  Ground-level  Oi 
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Remand  on  the  Secondar>-  Oi  Standard 

A.  Direct  Adverse  Welfare  Effet:ts 

B.  Potential  Indirect  Beneficial  Welfare 
Effects 

C.  Proposed  Response  to  Remand  on  the 
Secondary  Oi  NAAQS 

IV.  Administrative  Requirements 

A.  Executive  Order  12866;  OMB  Review  of 
■'Significant  Actions 

B.  Executive  Order  1.3045:  Children's 
Health 

C.  Executive  Order  131, '12:  Federalism 

D.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Analysis/Small 
Business  ReguIator\-  Enforc:ement 
Fairness  Act 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advanc;c?ment  .\ct 
I.  Executive  Order  132]l;Energy  Effects 

V.  References 

I.  Background 

A.  1997  RexisJon  of  the  Oi  NAAQS 

On  July  18.  1997.  in  accordance  with 
sections  108  and  109of  the  Act.  EPA 
completed  its  review  of  the  NAAQS  for 
Oi  by  promulgating  revised  primary  and 
secondary-  standards  ("1997  final  rule  "). 
These  standards  were  based  on  EPAs 
review-  of  the  available  scientific 
evidence  linking  direct  exposures  to 
ambient  Oi  to  adverse  health  and 
welfare  effects  at  levels  allowed  by  the 
then  current  Oi  standards.  The  revised 
primary  and  secondary-  standards  were 
each  set  at  a  level  of  0.08  ppm.  with  an 
8-hour  averaging  time  and  a  form  based 
on  the  3-year  average  of  the  annual 
fourth-highest  daily  maximum  8-hour 
average  Oi  concentrations  measured  at 
each  monitor  within  an  area. '  The  new- 
primary  standard  was  established  to 
provide  increased  protection  to  the 
public,  especially  children  and  other  at- 
risk  populations,  against  a  wide  range  of 
0;-induced  respiratory-  health  effects 
due  to  inhalation  exposures,  including 
decreased  lung  function,  primarily  in 


children  active  outdoors;  increased 
respiratory  symptoms,  particularly  in 
highly  sensitive  individuals;  hospital 
admissions  and  emergency  room  visits 
for  respiratory'  causes,  among  children 
and  adults  with  pre-existing  respiratory- 
disease  such  as  asthma;  inflammation  of 
the  lung:  and  possible  long-term  damage 
to  the  lungs.  The  new  secondary- 
standard  was  established  to  provide 
increased  protection  to  the  public 
welfare  against  direct  O -.-induced  effects 
on  vegetation,  such  as  agricultural  crop 
loss,  damage  to  forests  and  ecosystems, 
and  visible  foliar  injury'  to  sensitive 
species. 

1.  Legislative  Requirements 

Two  sections  of  the  Act  govern  the 
establishment,  review,  and  revision  of 
NAAQS.  Section  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
certain  pollutants  which  "may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare"  and  to  issue 
air  quality  criteria  for  them.  These  air 
quality  criteria  are  to  "accurately  reflect 
the  latest  scientific  knowledge  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  (a)  pollutant  in  the  ambient 
air*   *   *." 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary  "  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary-  standard  as  one  "the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
(the]  criteria  and  allowing  an  adequate 
margin  of  safety,  are  requisite  to  protect 
the  public  health.  "  A  secondary' 
standard,  as  defined  in  section 
109(b)(2).  must  "specify-  a  level  of  air 
quality  the  attainment  and  maintenance 
of  which  in  the  judgment  of  the 
Administrator,  based  on  [the]  criteria. 
[are]  requisite  to  protect  the  public 
welfare  from  any  known  or  anticipated 
adverse  effects  associated  with  the 
presence  of  [the]  pollutant  in  the 
ambient  air.  "- 

Section  109(d)(1)  of  the  Act  requires 
periodic  review-  and.  if  appropriate, 
revision  of  existing  air  quality  criteria 
and  NAAQS.  Section  109(d)(2)  requires 
appointment  of  an  independent 
scientific  review  committee  to  review 
criteria  and  standards  and  recommend 


'  The  form  of  a  standard  refers  to  the  air  quality 
statistic  that  is  used  to  detennine  whether  an  area 
attains  the  standard. 


-'  Welfart!  efletts  ,is  dpfiiied  in  setiion  3()2lhl  (42 
II.S.C.  7502(hl)  includn.  hul  are  not  limited  In. 
■fffiH  ts  on  soils,  water,  rrops.  vegetation,  man- 
made  materials,  animals,  wildlife,  weather, 
visibility,  and  climate,  damage  ti>  and  delerinrdtion 
of  properly,  and  hazards  to  transportation,  as  well 
as  effects  on  economic,  values  and  on  personal 
comfort  and  well-being." 
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new  standards  or  revisions  of  existing 
rriterid  and  standards,  as  appropriatf 
The  committet'  established  under 
section  l()9(d)(2)  is  known  as  the  Clean 
Air  Scientific:  xAd\is()r\'  Committee 
(CASAC),  a  standing  committee  of 
EPAs  Science  Advisory  Board. 

I  Review  of  Air  Qualitv  Criteria  and 
Standards  for  Ch 

.\n  overview  of  the  last  review  of  the 
()<  air  quality  criteria  and  standards  is 
presented  in  section  l.C  of  tfie  preamble 
to  the  1997  final  rule.  In  summary,  the 
1997  review  was  initiated  in  August 
1992  with  the  development  of  a  revised 
Air  Quality  Criteria  Document  for 
Ozone  and  Other  Photochemical 
Oxidants  (henceforth,  the    Criteria 
Document")  Multiple  drafts  of  the 
Criteria  Document  were  reviewed  by 
CASAC  and  the  public,  resulting  in  a 
final  Criteria  Document  (US.  EPA, 
1996a)  that  reflected  CASAC  and  public 
comments  '  The  EPA  also  prepared  a 
staff  paper.  Review  of  National  Ambient 
Air  Quality  Standards  for  Ozone 
Assessment  of  Scientific  and  Technical 
Information  (henceforth,  the  "Staff 
Paper ')."  Multiple  drafts  of  the  Staff 
Paper  were  also  reviewed  by  CASAC 
and  the  public,  resulting  in  a  final  Staff 
Paper  (US.  EPA,  1996b)  that  reflected 
CASAC  and  public  comments.'' 

On  November  27.  1996  EPA 
announced  its  proposed  decision  to 
revise  the  NAAQS  for  O,  (61  PR  65716, 
December  13,  1996;  henceforth.  "1996 
proposal"),  as  well  as  its  proposed 
decision  to  revise  the  N<A.AQS  for 
particulate  matter  (PM)  To  ensure  the 
broadest  possible  public  input  on  these 
proposals.  EPA  took  extensive  and 
unprecedented  steps  to  facilitate  the 
public  comment  process,  including  the 
establishment  of  a  national  toll-free 
telephone  hotline  and  provisions  for 
electronic  submission  of  comments  The 
EP.\  also  held  several  public  hearings, 
participated  in  numerous  meetings 
across  the  country,  and  held  two 
national  satellite  telecasts  to  provide 


J  In  a  N<jvemb<r  JH   lti')5  letter  from  the  CASAC 
chair  lo  the  Adiniiiistrainr,  CASAC  advised  that  the 
final  draft  Criteria  Document  "provides  an  adequate 
review  of  the  available  scientiTic  data  and  relevant 
studies  of  ozone  and  related  photochemical 
oxidants  •  (Wolff.  1995a) 

*  The  Staff  Paper  evaluates  polity  implications  of 
the  kp\  sludit!s  and  ii  leiitific  information  in  the 
(.ritpria  Do<  ument.  identifies  critical  elements  that 
tP.^  staff  believes  should  be  considered,  and 
presents  staff  (  ontlusions  and  recommendations  of 
sujjjjpsted  options  for  the  .administrator's 
I  onsideratioii 

'  In  separate  letters  frnrn  the  (;.■^S.^C  chair  to  the 
.\dministrator.  t^AS.^C  adviseii  that  the  primary 
standard  and  se<  ondary  standard  sections  of  the 
nnal  draft  Staff  Paper  provide    an  adequate 
scientifit  tiasis  for  making  rt^ulatory  decisions" 
concerning  the  Oi  standards  (Wolff,  1995b,  1996). 


direct  opportunities  for  public  comment 
and  to  disseminate  information  to  the 
public  about  the  proposed  standard 
revisions.  As  a  result  of  this  intensive 
effort  to  solicit  public  input,  over  ,50.000 
comments  were  received  on  the 
proposed  revisions  to  the  O-,  .NAAQS  by 
the  close  of  the  public  comment  period 
on  March  12,  1997, 

The  final  rule,  published  on  |uly  18. 
1997.  presented  EPA's  rationale  for  its 
final  decision,  and  addressed  the  major 
issues  raised  in  comments  on  the  1996 
proposal.  A  comprehensive  summary  of 
all  significant  comments,  along  with 
EPA's  response  to  such  comments  (U.S. 
EPA,  1997;  henceforth,  "Response  to 
Comments"),  can  be  found  in  the  docket 
for  the  1997  rulemaking  (Docket  No.  A- 
95-58'')  The  1997  final  rule  presented 
EPA's  decision  to  replace  the  existing  1- 
hour  primary  and  secondary'  standards  " 
(each  set  at  a  level  of  0.12  ppm,  with  a 
1-expected-exceedance  form,  averaged 
over  3  years")  with  8-hour  standards, 
each  set  at  a  level  of  0.08  ppm,  with  a 
form  based  on  the  3-year  average  of  the 
annual  fourth-highest  daily  maximum  8- 
hour  average  0-,  concentrations 
measured  at  each  monitor  within  an 
area  (as  determined  bv  40  CFR  part  50, 
appendix  I; 

B  Ozone  NAAQS  Litigation  and 
Remand 

1    Litigation  Summary 

Following  promulgation  of  the  revised 
8-hour  0^  N.AAQS,  numerous  petitions 
for  review  of  the  standards  were  filed  in 
the  D  (]  Circuit  American  Trucking 
Associations  v.  EPA.  No.  97-1441 
(ATA)  Oral  argument  was  held  on 
December  17,  1998  and  the  Court  of 
.Appeals  rendered  its  opinion  on  May 
14,  1999.  An^erican  Trucking 
Associations  v.  EPA,  175  F.  3d  1027 
(DC  Cir   1999)   A  divided  panel  found 
that  section  109  of  the  Ad,  42  U.S.C 
7409,  as  interpreted  bv  EP.A  in  setting 
the  revised  Oi  (and  PM)  NAAQS, 
effected  an  unconstitutional  delegation 
of  legisldtivf  authoritv   !d  at  1033- 
1040  The  court  remanded  the  Oi 
standards  with  instructions  that  EPA 
should  articulate  an   "intelligible 
principle''  for  determining  the  degree  of 
residual  risk  to  public  health 


"This  docket  incorporates  by  reference  the  docket 
from  the  previous  O.  NAAQS  review  (Docket  No. 
A-92-17)  aad  the  docket  established  for  the  Criteria 
Document  (Docket  No.  ECAO-CD-92-0876). 

'These  1-hour  Oi  standards  were  originally  set  in 
1979  (44  FR  8202,  February  8.  1979)  and  reaffirmed 
in  1993  (58  FR  13008,  March  9.  1993). 

'The  1-hour  standards  are  attained  when  the 
expected  number  of  days  per  calendar  vear  with 
maximum  hourly  average  concentrations  above  0.12 
ppm  is  equal  to  or  less  than  one,  averaged  over  3 
years  (as  determined  by  40  CFR  part  50,  appendix 
H). 


permissible  in  setting  revised  NAAQS. 
Id.  In  addition,  the  court  also  directed 
that,  in  responding  to  the  remand.  EPA 
should  consider  the  alleged  beneficial 
health  effects  of  O^  pollution  in 
shielding  the  public  from  the  "harmful 
effects  of  the  sun  s  ultraviolet  ravs,"  Id. 
at  1051-1053. 

In  1999,  EPA  petitioned  the  Court  of 
Appeals  for  rehearing  en  banc  on  a 
number  of  aspects  of  the  court's 
decision  in  the  ATA  case.  Although  the 
petition  for  rehearing  was  granted  in 
part  and  denied  in  part,  the  court 
declined  to  review  its  ruling  with  regard 
to  the  potential  beneficial  effects  of  Oi 
pollution,  American  Trucking 
Associations  v.  EPA.  195  F.  3d  4.  10 
(D.C.  Cir.  1999).  The  court  did  note, 
however,  that  it  "expressed[ed]  no 
opinion,  of  course,  upon  the  effect,  if 
any,  that  studies  showing  the  beneficial 
effects  of  tropospheric  ozone  *   *    * 
might  have  upon  any  ozone  standards 
*    *   *  "  Id.  On  January  27,  2000,  EPA 
petitioned  the  Supreme  Court  for 
certiorari  on  the  constitutional  issue  and 
two  other  issues,  but  did  not  request 
review  of  the  Court  of  Appeals  ruling 
regarding  the  alleged  beneficial  health 
effects  of  0%.  The  EPA's  petition  for 
certiorari  was  granted  on  May  22,  2000; 
oral  argiunent  was  subsequently  held  on 
November  7,  2000;  and  an  opinion  was 
issued  on  February  27,  2001.  Whitman 
V.  American  Trucking  Associations.  531 
U.S. 457  (2001).  The  U.S.  Supreme  Court 
reversed  the  judgment  of  the  D.C. 
Circuit  on  the  constitutional  issue, 
holding  that  section  109  of  the  Act  does 
not  delegate  legislative  power  to  the 
EPA  in  contravention  of  the 
Constitution,  and  remanded  the  case  to 
the  D.C.  Circuit  for  proceedings 
consistent  with  its  opinion.  Since  EPA 
did  not  seek  Supreme  Court  review  of 
the  Court  of  Appeals'  decision  relating 
to  potential  beneficial  health  effects  of 
O;,  EPA  is  moving  forward  to  address 
that  aspect  of  the  lower  court's  remand 
independently. 

2.  Remand  on  Health  Benefits  Issue 

The  Court  of  Appeals'  ruling 
concludes  that  "EPA  cannot  ignore  the 
possible  health  benefits  of  ozone."  "• 
American  Trucking  Associations  v. 
EPA.  175  F.  3d  1027,  1033  (D.C.  Cir. 
1999),  According  to  the  court 
"Ipletitioners  presented  evidence  that, 
according  to  them,  shows  the  health 
benefits  of  tropospheric  ozone  as  a 


"  For  the  reasons  discussed  in  the  Response  lo 
Comments  (US.  EPA,  1997.  pp    128-1.35).  EPA  did 
not  consider  in  the  1997  review  adverse  health 
effects  caused  by  the  potential  increase  in  l.'V-B 
radiation  that  could  result  from  reductions  in 
ground-level  Oi  brought  about  bv  control  programs 
implemented  to  attain  a  revised  Ot  NAAQS 
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shield  from  the  harmful  effects  of  the 
sun's  ultraviolet  rays — including 
cataracts  and  both  melanoma  and  non- 
melanoma  skin  cancer."  Id.  at  1051    In 
rejecting  EPA's  interpretation  of  the  Act 
that  it  need  not  consider  alleged  indirect 
beneficial  effects  of  tropospheric  C}-.  in 
shielding  the  public  from  potentially 
harmful,  but  naturally  occurring,  UV-B 
radiation  from  the  sun,  the  court 
concluded  that  "legally  *   *   *  EPA  must 
consider  the  positive  identifiable  effects 
of  a  pollutant's  presence  in  the  ambient 
air  in  formulating  air  quality  criteria 
under  section  108  and  N.\,AQS  under 
section  109"  Id  at  1052.  As  a  result,  the 
court  directed  EP.^  to    determine 
whether  *    *    *  tropospheric  ozone  has  a 
beneficent  effect  and.  if  so.  then  to 
assess  ozone's  net  adverse  health 
effect"  Id  at  1053.  Today's  action  sets 
forth  EPA's  proposed  response  in  that 
regard . 

C  Atmospheric  Distribution  of  O-.  and 
UV-B  Radiation 

The  focus  of  the  1997  review  of  the 
air  quality  criteria  and  standards  for  O? 


and  related  photochemical  oxidants  was 
on  public  health  and  welfare  effects 
associated  with  direct  exposure  to 
ambient  levels  of  O?  in  the  lower 
troposphere,  essentiallv  at  ground  level. 
People  are  directly  exposed  to  ground- 
level  Oj  simply  by  breathing  ambient 
air;  similarly,  plants  are  directlv 
exposed  through  their  respirator, 
processes  Ground-level  O.  is  not 
emitted  directly  from  mobile  or 
stationarv-  sources  but.  like  other 
photochemical  oxidants,  commonly 
exists  in  the  ambient  air  as  an 
atmospheric  transformation  product. 
Ground-level  O.  formation  is  the  result 
of  chemical  reactions  of  \'OC,  N0\,  and 
oxygen  in  the  presence  of  sunlight  and 
generally  at  ele\'ated  temperatures,  .^s  a 
principal  ingredient  in  photochemical 
smog.  ele\ated  episodic  concentrations 
of  ground-level  O.  typically  occur  in  the 
summertime  High  concentrations  mav 
be  found  in  and  downwind  of  major 
urban  centers  as  well  as  across  broad 
regions  of  elevated  precursor  emissions. 
A  detailed  discussion  of  atmospheric 


formation  ambient  concentrations,  and 
health  and  welfare  effects  associated 
with  direct  exposure  to  0-.  can  be  found 
in  the  Criteria  Document  and  Staff 
Paper 

Naturally  occurring  0-,  is  found  in 
two  sections  of  the  earth's  atmosphere. 
the  stratosphere  and  the  troposphere. 
The  demarcation  between  these  two 
layers  \  aries  between  about  8  and  18 
kilometers  (km)  above  the  earth's 
surface.  As  illustrated  in  Figure  1. 
depicting  the  vertical  profile  of  O^.  most 
naturally  occurring  Oi  (>  90  percent) 
resides  in  the  stratosphere,  with  the 
remaining  0=  (<  10  percent)  in  the 
troposphere  The  band  of  O^  between 
about  15  and  30  km  is  commonlv 
known  as  the  "ozone  layer." 

Man-madp  air  pollution  has 
significantly  perturbed  the  natural 
distribution  of  O.  in  both  lavers  It  is 
now  widely  accepted  that  emissions  of 
long-lived  chlorofluorocarbons  (CFCs) 
and  other  compounds  can  deplete  the 
natural  O.  laver  in  the 


! 
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Atmospheric  Ozone 


Stratospheric  Ozone 
(The  Ozone  Layer) 


Tropospheric  Ozone 


Smog  Ozone 


0     5    10    15  20  25 

Ozone  Amount 
(pressure,  milli-Pascals) 

Figure  1    Distribution  of  Ozone  in  the  Atmosphere  (adapted  from  World 
Meteorological  Organization.  1994,  p.  20) 


stratosphere  And,  as  summarized 
above,  much  shorter  lived  emissions  of 
VOC  and  NOy  can  markedly  increase 
"smog"  C);  in  the  lowest  portion  of  the 
troposphere,  which  is  termed  the 
planetarv  boundarv  laver  This 
fluctuating  planetarv'  boundary  or 

mixing"  layer  of  the  troposphere  can 
extend  as  high  as  1  to  A  km  above  the 
ground  Assuming  a  fairly  high 
summertime  ()  <  pollution  reservoir  of  65 
parts  per  billion  (ppb)  in  a  typical  1  km 
mixing  laver.  Cupitt  [1994)  estimated 
that  pollution  would  add  less  than  1 
percent  to  the  expected  total  vertical 
profile  of  tropospheric  and  stratospheric 
0\  (i.e..  "total  (olumn"  OO  that  wnuhi 
occur  in  the  natural  envirf)nment 

Ozone  at  ground  le\el  and  throughout 
the  troposphere  is  c  ht'mu  allv  identical 
to  stratospheru  {).   .Stratospheric  (). 
(K  (  urs  far  too  high  to  present  an\'  threat 
of  direct  respiratory-related  adverse 
effects  to  people  or  plants  from  ambient 
ground-level  exposures,  hut  is  known  to 


I 


provide  a  natural  protective  shield  from 
excess  radiation  from  the  sun  by 
absorbing  U\'-B  radiation  '"  before  it 
penetrates  to  ground  level  Recognizing 
that  exposure  to  I'V-B  radiation  has 
been  associated  with  adverse  health  and 
welfare  effects.  EPA  and  international 
scientific,  regulatory,  and  legislative 
organizations  ha\e  for  some  time 
focused  on  understanding  the  effects  of 
UV-B  radiation  and  on  controlling  the 
man-made  pollution  that  is  causing  the 
depletion  of  the  ().  layer  in  the 
stratosphere,  as  discussed  in  section  I.D 
below." 

During  the  1997  review.  EPA 
recognized  that  tropospheric  O^  also 


'"IIV-B  j-adiatiun  refers  to  the  region  of  the  solar 
spectrum  yfilhin  the  range  of  wavelengths  generallv 
from  280-290  nanometers  (nm)  at  the  lower  end.  tn 
315-320  n^  at  the  upper  end. 

"  For  example,  in  1977  and  again  in  1990. 
Omgress  aoded  provisions  to  the  Act  to  address 
stratdsphetic  Oi  depletion  and  the  resultant 
increase  iniexposure  to  IJV-B  radiation. 


absorbs  UV-B  radiation  (U.S.  EPA. 
1996a.  p.  5-79),  such  that  ground-level 
Oi  formed  by  man-made  pollution  has 
the  potential  to  provide  some  degree  of 
additional  shielding  beyond  the  natural 
levels  that  would  otherwise  occur  in  the 
absence  of  man-made  pollution.  The 
relationship  between  ground-level  0-, 
and  UV-B  radiation,  as  well  as  the 
health  effects  associated  with  exposure 
to  UV-B  radiation  and  consideration  of 
the  UV-B  radiation-related  health  risks 
associated  with  changes  in  ground-level 
O,  are  discussed  in  section  II. B  below 
In  response  to  the  remand  on  the  health 
benefits  issue.  EPA's  assessment  of  the 
net  adverse  health  effects  of  ground- 
level  O;  is  discussed  in  section  II. C 
below,  as  a  basis  for  today's  proposed 
decision  on  the  primary  Os  NAAQS. 
summarized  in  section  II. D  below. 

D  Related  Stratospheric  O.  Program 

In  the  1970s,  scientists  first  grew 
concerned  that  certain  chemicals  could 
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damage  the  earth's  protective 
stratospheric  O;  layer,  and  these 
concerns  were  validated  by  the 
discoverv  of  thinning  of  the  0-.  layer 
over  Antarctica  in  the  southern 
hemisphere.  Because  of  the  risks  posed 
by  stratospheric  O;  depletion  and  the 
global  nature  of  the  problem,  leaders 
from  many  countries  decided  to  work 
together  to  craft  a  workable  solution. 
Since  1987,  over  175  nations  have 
signed  a  landmark  environmental  treatv. 
the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer.  The 
Protocol  s  chief  aim  is  to  reduce  and 
eventually  eliminate  the  production  and 
use  of  man-made  O,  depleting 
substances,  such  as  CFCs.  By  agreeing  to 
the  terms  of  the  Montreal  Protocol, 
signatory  nations  ratifying  the 
Protocol — including  the  United  States — 
commit  to  take  actions  to  protect  the 
stratospheric  0-.  layer  and  to  reverse  the 
damage  due  to  the  use  of  Os  depleting 
substances. 

In  1990.  Congress  amended  the  Act  bv 
adding  title  VI  (sections  601-618)  to 
address  the  issue  of  stratospheric  O. 
depletion.'-  Most  importantly,  the 
amended  Act  required  the  gradual  end 
to  the  production  of  certain  chemicals 
that  deplete  the  0-.  layer. '  *  In  addition, 
the  Act  requires  EPA  to  develop  and 
implement  regulations  for  the 
responsible  management  of  ();  depleting 
substances  in  the  United  States  The 
EPA  has  developed  several  regulatorv 
programs  under  these  authorities  that 
include:  <^nding  the  production  and 
import  of  O)  depleting  substances  (57 
FR  33754.  fulv  30.  1992)  and  identihing 
safe  and  effective  alternati\es  (59  PR 
13044.  March  18.  1994).  ensuring  that 
refrigerants  and  halon  fire  extinguishing 
agents  are  recycled  properlv  (58  FR 
28660,  May  14.  1993).  banning  the 
release  of  O-.  depleting  refrigerants 
during  the  service,  maintenance,  and 
disposal  of  air  conditioners  and  other 
refrigeration  equipment  (60  FR  40420 
August  8.  1995).  and  requiring  that 
manufacturers  label  products  either 
containing  or  made  with  the  most 
harmful  0-,  depleting  substances  (58  FR 
8136,  Februarv  11.  1993).  Because  of 
their  relatively  high  0-.  depletion 
potential,  several  man-made 
compounds,  including  CFCs.  carbon 
tetrachloride,  methvl  chloroform,  and 


'-Title  \I  rpplac fd  thp  proMsions  reearding 
strali)>phpru  O.  lieplftion  enacted  m  1977.  42 
U.S.C  7671. 

'^Both  the  .^[  I  and  the  Montreal  Protocol. 
however,  provide  for  limitpd  "essential  use 
exemptions"  tor  the  continued  production  and 
import  of  very  small  quantities  of  CFCs  and  other 
0\  depleting  substances  needed  for  certain  essential 
uses,  for  example,  for  meterpd  dosf-  inhalers  used 
by  people  with  asthma  and  other  respiratory 
diseases. 


halons  were  targeted  first  for  phaseout. 
The  EP.A  continues  to  de\elop 
additional  regulations  for  the  protection 
of  public  health  and  the  environment 
from  effects  associated  with  the 
depletion  of  the  stratospheric  O?  layer. 

Besides  implementing  and  enforcing 
stratospheric  O'  protection  regulations 
in  the  U.S..  EPA  continues  to  work  with 
other  U.S.  government  agencies  and 
international  governments  to  pursue 
ongoing  changes  to  the  Montreal 
Protocol  and  other  treaties  These 
refinements  to  the  Protocol  and  other 
treaties  are  based  on  ongoing  scientific 
assessments  of  O:  depletion  that  are 
coordinated  bv  the  United  Nations 
Environment  Programme  lUNEP]  and 
the  World  Meteorological  Organization 
(WMO).  with  cooperation  from  EP,\  and 
other  agencies  around  the  ulobe  lUNEP 
1998.  and  WMO   1998) 

In  addition  to  these  regulatory  and 
scientific  activities.  EP.\  maintains 
several  education  and  outreach  projects 
to  help  protect  the  .American  public 
from  the  health  effects  of  overexposure 
to  ultraviolet  {U\')  radiation  Chief 
among  these  projects  is  the  U\*  Index,  a 
tool  that  provides  a  daily  forecast  of  the 
next  day's  likely  UV  levels  across  the 
United  States.  '•'  The  U'V  Index,  which 
EPA  launc  hed  in  partnership  with  the 
National  Weather  Ser\'ice.  serves  as  the 
cornerstone  of  EPA's  SunWise  School 
Program,  the  goal  of  which  is  to  educate 
young  children  and  their  caregivers 
about  the  health  effects  of  overexposure 
to  the  sun.  as  well  as  simple  steps  that 
people  can  take  to  avoid 
o\-erexposure   '' 

II.  Rationale  for  Proposed  Response  To 
Remand  on  the  Primary  O .  Standard 

Today's  action  presents  the 
.administrator's  proposed  response  to 
the  remand,  reaffirming  the  8-hour  O- 
pnmar\  standard  promulgated  in  1997. 
based  on;  (1)  Information  from  the  1997 
criteria  and  standards  review  that 
served  as  the  basis  for  the  1997  primarv 
O;  standard,  including  the  scientific 
information  on  health  effects  associated 
with  direct  inhalation  exposures  to  O; 
m  the  ambient  air.  consideration  of  the 
adversity  of  such  effects  for  individuals, 
and  human  exposure  and  risk 
assessments  (section  II  A  below);  (2)  a 
review  of  the  scientific  information  in 
the  record  of  the  1997  review  (but  not 
considered  as  part  of  the  basis  for  the 
1997  standard)  on  the  health  effects 


associated  with  changes  in  UV-B 

radiation   the  association  between 
changes  in  ground-level  O.  and  changes 
in  UV-B  radiation,  and  predictions  of 
changes  in  ground-level  0>  levels  likely 
to  result  from  attainment  of  alternative 
O^  standards  "'  (section  II. B  below);  and 
(3)  consideration  of  the  net  adverse 
effects  of  ground-level  O-,.  taking  into 
account  both  dire*  '  ,ii!'<crsp  inhalation- 
related  health  effc(  t-  an.i  the  potential 
for  indirect  beneficial  health  effects 
associated  with  the  shielding  of  UV-B 
radiation  bv  ground-level  O,  (section 
II. C  below)! 

A  Direct  Adverse  Health  Effects  From 
Breathing  Ox  in  the  Ambient  Air 

This  section  briefly  summarizes 
information  on  the  direct  advepvi-  h>'.ilth 
effects  from  breathing  O;  in  the  ambient 
air.  information  as  to  when  those  effects 
become  adverse  to  individuals,  and 
insights  gained  from  human  exposure 
and  risk  assessments  intended  to 
provide  a  broader  perspective  for 
judgments  about  protecting  public 
health  from  the  risks  associated  with 
direct  O.  inhalation  exposures.'" 

1   Health  Effects  Associated  With  O, 
Inhalation  E.xposures 

Based  on  information  from  human 
clinical,  epidemiological,  and  animal 
toxicological  studies,  an  array  of  health 
effects  has  been  attributed  to  short-term 
(1  to  3  hours),  prolonged  (6  to  8  hours), 
and  long-term  'months  to  years) 
exposures  to  O..  Long-established  acute 
health  effects  "*  induced  by  short-term 
exposures  to  O;.  generalh'  while 
individuals  were  engaged  in  heavN 
exertion,  include  transient  pulmonarv 
function  responses,  transient  respiratorv 
symptoms,  and  effects  on  exercise 
performance  "•  The  1997  review 
included  substantial  new  information 
on  similar  effects  associated  with 
prolonged  exposures  at  concentrations 
as  !ou  ds  0.08  ppm  and  at  moderate 
levels  of  exertion  Other  health  effects 
associated  with  short-term  or  prolonged 


'♦Information  about  the  IV  Index  is  available 
from  the  EP.^  Stratospheric  Ozone  Hotline  at  (800) 
296-1996  or  at  ht1p://wvirw.epa.gov/sunwise/ 
uvindex.html 

"Information  about  EP.A's  SunWise  School 
Program  is  available  at  http://www.epa.gov/ 
sunwise/. 


"~In  complying  with  the  direction  of  the  tx)urt  of 
Appeals  in  its  remand  on  the  health  tienefit  issue, 
we  have  considered  the  large  amount  of  relevant 
information  in  the  record  of  the  1997  review,  and 
in  doing  so.  have  based  this  proposed  response  on 
all  the  information  available  to  the  court  in  reaching 
its  decision. 

"See  the  1996  proposal  and  1997  final  rule  for 
more  complete  summaries  and  the  Criteria 
Document  and  Staff  Paper  for  more  detailed 
discussion. 

""Acute"  health  effects  of  Oi  are  defined  as 
those  effects  induced  by  short-term  and  prolonged 
exposures  to  Oi  Examples  of  these  effects  are 
functional,  symptomatic,  biochemical,  and 
physiologic  changes 

'"The  1-hour  O.  primary  NAAQS  set  in  1979  was 
generally  based  on  these  acute  effects  associated 
with  heavy  exercise  and  short-term  exposures. 
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Oi  exposures  include  increased  airway 
responsiveness,  susceptibility  to 
respiraton'  infection,  increased  hospital 
jdmissions  and  cmergencA'  room  visits, 
and  transient  pulmonary  inflammation. 
The  1997  review  also  included  new 
information  on  chronic  health  effects-" 
associated  with  lonj^-term  exposures. 
This  arrav  of  effects  is  briefly 
summarized  below,  followed  by 
considerations  as  to  when  these 
physiological  effects  could  become 
medically  significant  such  that  they 
should  be  regarded  as  adverse  to  the 
health  of  individuals  experiencing 
them. 

a.  Effects  of  Short-Term  and  Prolonged 
Oi  Exposures 

(i)  Pulmonary  function  responses. 
Transient  reduc:tions  in  pulmonary 
function  have  been  observed  in  healthv 
individuals  and  those  with  impaired 
respiratory  systems  (e.g..  asthmatic 
individuals)  as  a  result  of  both  short- 
term  and  prolonged  exposures  to  Ot. 
The  strongest  and  most  quantifiable 
exposure-response  information  on  such 
responses  has  come  from  controlled 
human  exposure  studies,  which  clearly 
show  that  reductions  in  lung  function 
are  enhanced  by  increased  levels  of 
activity  involving  exertion  and  by 
increased  ().  concentrations.  Numerous 
such  studies  of  exercising  adults  have 
demonstrated  decrements  in  lung 
function  both  for  exposures  of  1-3  hours 
at  >0  12  ppm  0\  and  for  exposures  of 
b.6  hours  at  >0  08  ppm  O-,.  providing 
conclusive  ('\  idence  that  O)  levels 
commonlv  monitored  in  the  ambient  air 
induce  lung  function  decrements  in 
exercising  adults.  Further,  numerous 
summer  camp  studies  provide  an 
extensive  and  reliable  data  base  on 
comparable  lung  functitm  responses  to 
ambient  CJ^  and  other  pollutants  in 
(  hildren  and  adolescents.  The  extent  of 
pulmonary  hinction  decrements  varies 
considerably  among  individuals. 
pulmonarv  function  generally  tends  to 
return  to  baseline  levels  shorilv  after 
short-term  exposure,  and  effects  are 
typicallv  attenuated  upon  repeated 
short-term  exposures  over  several  days. 

(ii)  Respiratory  symptoms  and  effects 
on  exercise  performance  Various 
transient  respiratory  symptoms, 
including  cough,  throat  irritation,  chest 
pain  on  deep  inspiration,  and  shortness 
of  breath,  have  been  induced  bv  Oi 
exposures  of  both  healthy  individuals 
and  those  with  impaired  respiratory 
systems.  Increasing  Ox  exposure 


■'""C^hronic  ■  health  nffecls  of  O.  arp  definBd  as 
those  pffects  induced  by  long-term  exposures  to  Oi 
Examples  of  these  effects  are  structural  damage  to 
lung  tissue  and  accelerated  decline  in  t>aseline  lung 
function. 


durations  and  levels  have  been  shown 
to  elicit  increasingly  more  severe 
symptoms  that  persist  for  longer  periods 
in  increasingly  larger  numbers  of 
individuals.  Symptomatic  and 
pulmonary^  function  responses  follow  a 
similar  time  course  during  an  acute 
exposure  and  the  subsequent  recovery, 
as  well  as  over  the  course  of  several 
days  during  repeated  exposures.  As 
with  pulmonary  function  responses,  the 
severity  of  symptomatic  responses 
varies  considerably  among  subjects.  For 
some  outdoor  workers  or  active  people 
who  are  highly  responsive  to  ambient 
0(.  respiratory  symptoms  may  cause 
reduced  productivity,  may  curb  the 
ability  or  desire  to  engage  in  normal 
activities,  and  may  interfere  with 
maximal  exercise  performance. 

(iii)  Increased  airway  responsiveness. 
Increased  airway  responsiveness  is  an 
indication  that  the  airways  are 
predisposed  to  bronchoconstriction. 
with  a  high  level  of  bronchial 
responsiveness  being  characteristic  of 
asthma.  As  a  result  of  increased  airway 
responsiveness  induced  by  0\  exposure, 
human  airways  may  be  more  susceptible 
to  a  variety  of  stimuli,  including 
antigens,  chemicals,  and  particles.  For 
example,  healthy  subjects  after  being 
exposed  to  0\  concentrations  as  low  as 
0.20  ppm  for  1  hour  and  0.08  ppm  for 
6  6  hours  have  experienced  small 
increases  in  nonspecific  bronchial 
responsiveness,  which  usually  resolve 
within  24  hours.  Because  enhanced 
response  to  antigens  in  asthmatics  could 
lead  to  increased  morbidity  (i.e., 
medical  treatment,  emergency  room 
visits,  hospital  admissions)  or  to  more 
persistent  alterations  in  airway 
responsiveness,  these  health  endpoints 
raise  concern  for  public  health, 
particularly  for  individuals  with 
impaired  respiratory  systems. 

(iv)  Increased  susceptibility  to 
respiratory  infection.  When  functioning 
normally,  the  human  respiratory  tract, 
like  that  of  other  mammals,  has 
numerous  closely  integrated  defense 
mechanisms  that  provide  protection 
from  the  adverse  effects  of  a  wide 
variety  of  inhaled  particles  and 
microbes.  Evidence  that  inhalation  of  0» 
may  break  down  or  impair  these  defense 
mechanisms  comes  primarily  from  a 
very  large  number  of  laboratory  animal 
studies  with  generally  consistent 
results.  One  of  the  few  studies  of 
moderately  exercising  human  subjects 
exposed  to  0.08  ppm  Oi  for  6.6  hours 
reported  decrements  in  alveolar 
macrophage  function,  the  first  line  of 
defense  against  inhaled  microorganisms 
and  particles  in  the  lower  airways  and 
air  sacs.  While  no  single  experimental 
human  study  or  group  of  animal  studies 


conclusively  demonstrates  that  human 
susceptibility  to  respiratory  infection  is 
increased  by  exposure  to  0>.  taken  as  a 
whole,  the  data  suggest  that  acute  Oi 
exposures  can  impair  the  host  defense 
capability  of  both  humans  and  animals, 
potentially  resulting  in  a  predisposition 
to  bacterial  infections  in  the  lower 
respiratory  tract. 

(v)  Hospital  admissions  and 
emergency  room  visits.  Increased 
summertime  hospital  admissions  and 
emergency  room  visits  for  respiratory 
causes  have  been  associated  with 
ambient  exposures  to  O?  and  other 
environmental  factors.  Numerous 
studies  consistently  have  shown  such  a 
relationship,  even  after  controlling  for 
modifying  factors,  as  well  as  when 
considering  only  Oi  concentrations 
<0.12  ppm.  Individuals  with  preexisting 
respiratory  disease  (e.g..  asthma,  chronic 
obstructive  pulmonary  disease)  may 
generally  be  at  increased  risk  of  such 
effects,  and  some  individuals  with 
respiratory  disease  may  have  an 
inherently  greater  sensitivity  to  O^.  On 
the  other  hand,  individuals  with  more 
severe  respiratory  disease  are  less  likely 
to  engage  in  the  level  of  exertion 
associated  with  provoking  responses  to 
Oi  exposures  in  healthy  humans.  On 
balance,  it  is  reasonable  to  conclude  that 
evidence  of  0»-induced  increased 
airway  resistance,  nonspecific  bronchial 
responsiveness,  susceptibility  to 
respiratory  infection,  increased  airway 
permeability,  airway  inflammation,  and 
incidence  of  asthma  attacks  suggests 
that  ambient  0<  exposure  could  be  a 
cause  of  increased  hospital  admissions, 
particularly  for  asthmatics. 

(vi)  Pulmonary  inflammation. 
Respiratory  inflammation  can  be 
considered  to  be  a  host  response  to 
injury  and  indicators  of  inflammation  as 
evidence  that  respiratory  cell  damage 
has  occurred.  Inflammation  induced  by 
exposure  of  humans  to  0-,  may  have 
several  potential  outcomes:  (1) 
Inflammation  induced  by  a  single 
exposure  (or  even  several  exposures 
over  the  course  of  a  season)  could 
resolve  entirely;  (2)  repeated  acute 
inflammation  could  develop  into  a 
chronic  inflammatory  state;  (3) 
continued  inflammation  could  alter  the 
structure  and  function  of  other 
pulmonary  tissue,  leading  to  disease 
processes  such  as  fibrosis;  (4) 
inflammation  could  interfere  with  the 
body's  host  defense  respon.se  to 
particles  and  inhaled  microorganisms, 
particularly  in  potentially  vulnerable 
populations  such  as  children  and  older 
individuals;  and  (5)  inflammation  could 
amplify  the  lung's  response  to  other 
agents  such  as  allergens  or  toxins. 
Exposures  of  laboratory  animals  to  O^ 
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for  periods  <8  hours  have  been  shown 
to  result  in  cell  damage,  inflammation, 
and  increased  leeikage  of  proteins  from 
blood  into  the  air  spaces  of  the 
respiratory  tract.  In  humans,  the  extent 
and  course  of  inflammation  and  its 
constitutive  elements  have  been 
evaluated  by  using  bronchoalveolar 
^    lavage  (BAL)  to  sample  cells  and  fluid 
from  the  lung  and  lower  airways. 
Several  such  studies  have  shown  that 
exercising  humans  exposed  (1  to  4 
hours)  to  0.2  to  0.6  ppm  O^  had  O^- 
induced  markers  of  inflammation  and 
cell  damage,  with  the  lowest 
concentration  of  prolonged  O?  exposure 
tested  in  humans.  0.08  ppm  for  6.6 
hours  with  moderate  exercise,  inducing 
small  but  statistically  significant 
increases  in  these  endpoints.  Thus,  it  is 
reasonable  to  conclude  that  repeated 
acute  inflammatory  response  and 
cellular  damage  is  potentially  a  matter 
of  public  health  concern;  however,  it  is 
also  recognized  that  most,  if  not  all.  of 
these  effects  begin  to  resolve  in  most 
individuals  within  24  hours  if  the 
exposure  to  O^  is  not  repeated.  Of 
possibly  greater  public  health  concern  is 
the  potential  for  chronic  respiratory- 
damage  that  could  be  the  result  of 
repeated  O3  exposures  occurring  over  a 
season  or  a  lifetime. 

b.  Potential  Effects  of  Long-Term  O3 
Exposures 

Epidemiologic  studies  that  have 
investigated  potential  associations 
between  long-term  O?  exposures  and 
chronic  respiratory  effects  in  humans 
thus  far  have  provided  only  suggestive 
evidence  of  such  a  relationship.  Most 
studies  investigating  this  association 
have  been  cross-sectional  in  design  and 
have  been  compromised  by  incomplete 
control  of  confounding  variables  and 
inadequate  exposure  information  Other 
studies  have  attempted  to  follow 
variably  exposed  groups  prospectively 
The  findings  from  such  studies 
conducted  in  southern  California  and 
Canada  suggest  small,  but  consistent, 
decrements  in  lung  function  among 
inhabitants  of  the  more  highly  polluted 
communities;  however,  associations 
between  Oi  and  other  copollutants  and 
problems  with  study  population  loss 
have  reduced  the  level  of  confidence  in 
these  conclusions.  Other  epidemiologic 
studies  have  attempted  to  find 
associations  between  daily  mortality 
and  Oi  concentrations  in  various  citiej 
around  the  United  States.  Although  an 
association  between  ambient  0» 
exposure  in  areas  with  very  high  Oi 
levels  and  daily  mortality  has  been 
suggested  by  these  studies,  the  data  are 
limited. 


In  a  large  number  of  animal 
toxicology  studies,  "lesions"  -^  in  the 
centriacinar  regions  of  the  lung  (i.e  .  the 
portion  of  the  lung  where  the  region  that 
conducts  air  and  the  region  that 
exchanges  gas  are  joined)  are  well 
established  as  one  of  the  hallmarks  of  Oj 
toxicity.  Under  certain  conditions,  some 
of  the  structural  changes  seen  in  these 
studies  may  become  irreversible.  It  is 
unclear,  however,  whether  ambient 
exposure  scenarios  encountered  by 
humans  result  in  similar  "lesions"  or 
whether  there  are  resultant  functional  or 
impaired  health  outcomes  in  humans 
chronically  exposed  to  0-, 

The  epidemiologic  lung  function 
studies  generally  parallel  those  of  the 
animal  studies,  but  lack  good 
information  on  individual  Oi  exposure 
history  and  are  frequenUy  confounded 
by  personal  or  copoUutant  variables. 
Thus,  the  Administrator  recognizes  that 
there  is  a  lack  of  a  clear  understanding 
of  the  significance  of  repeated,  long- 
term  inflammatory  responses,  and  that 
there  is  a  need  for  continued  research  in 
this  important  area.  In  summary .  the 
collective  data  on  long-term  exposure  to 
0-,  garnered  in  studies  of  laboratory 
animals  and  human  populations  have 
many  ambiguities.  Nevertheless,  the 
currently  available  information  provides 
at  least  a  biologically  plausible  basis  for 
considering  that  repeated  inflammation 
associated  with  exposure  to  Oi  over  a 
lifetime  may  result  in  sufficient  damage 
to  respiratory  tissue  such  that 
individuals  later  in  life  may  experience 
a  reduced  quality  of  life,  although  such 
relationships  remain  highly  uncertain 

c.  Adversity  of  Effects  for  Individuals 

Some  population  groups  have  been 
identified  as  being  sensitive  to  effects 
associated  with  exposures  to  ambient  d 
levels,  such  that  individuals  within 
these  groups  are  at  increased  risk  of 
experiencing  such  effects  Population 
groups  at  increased  risk  include:  (1) 
Active  children  and  outdoor  workers 
who  regularly  engage  in  outdoor 
activities;-'  (2)  individuals  with 
preexisting  respiratory  disease  (e.g.. 
asthma  or  chronic  obstructive  lung 
disease);-'  and  (3)  some  individuals. 


=  '  Differing  views  have  been  expressed  by  CASAC 
panel  members  regarding  the  use  of  the  term 
"lesion  "  to  describe  the  O.-induced  morphological 
(i.e.,  structural)  abnormalities  obser\'ed  in 
toxicological  studies  Section  V.C.8  of  the  Staff 
Paper  describes  and  discusses  these  degenerative 
changes  m  more  detail 

--  Exertion  increases  the  amount  of  O)  entering 
the  airways  and  can  cause  0>  to  penetrate  to 
penpheral  regions  of  the  lung  where  lung  tissue  is 
more  likely  to  be  damaged. 

''While  not  necessarily  more  responsive  than 
healthy  individuals  in  terms  of  the  magnitude  of 
pulmonary  function  decrements  or  symptomatic 


referred  to  as  "hyperresponders.  '  who 
are  unusually  responsive  to  0=  relative 
to  other  individuals  with  similar  levels 
of  activity  or  with  a  similar  health  status 
and  may  experience  much  greater 
functional  and  symptomatic  effects  from 
exposure  to  O.  than  the  average 
individual  response 

Ib  making  judgments  as  to  when  the 
effects  discussed  above  become 
significant  enough  that  they  should  be 
regarded  as  adverse  to  the  health  of 
individuals  in  these  sensitive 
populations,  the  Administrator  has 
looked  to  guidelines  published  bv  the 
.American  Thoracic  Society  (ATS)  and 
the  advice  of  CASAC  Based  on  these 
guidelines,  with  CASAC  concurrence, 
gradations  of  individual  functional 
responses  (eg  .  decrements  in  forced 
expiratory  volume  (FEV,).  increased 
airway  responsiveness)  and 
symptomatic  responses  (eg.,  cough, 
chest  pam.  wheeze)  were  defined, 
together  with  judgments  as  to  the 
potential  impact  on  individuals 
experiencing  varying  degrees  of  severitv 
of  these  responses  -^^ 

In  judging  the  extent  to  which  such 
impacts  represent  effects  that  should  be 
regarded  as  adverse  to  the  health  status 
of  individuals,  an  additional  factor 
considered  is  whether  such  effects  are 
experienced  repeatedly  by  an  individual 
during  the  course  of  a  year  or  only  on 
a  single  occasion  While  some  experts 
would  judge  single  occurrences  of 
moderate  responses  to  be  a  "nuisance," 
especially  for  healthy  individuals,  a 
more  general  consensus  view  of  the 
adversity  of  such  moderate  responses 
emerges  as  the  frequency  of  occurrence 
increases  Thus.  EPA  has  concluded  that 
repeated  occurrences  of  moderate 
responses,  even  in  otherwise  healthy 
individuals,  may  be  considered  to  be 
adverse  since  they  could  well  set  the 
stage  for  more  serious  illness. 

2.  Human  Exposure  and  Risk 
Assessments 

To  put  judgments  aboui  health  effects 
that  are  adverse  for  individuals  into  a 
broader  public  health  context,  the 
Administrator  has  taken  into  account 
the  results  of  human  exposure  and  risk 
assessments  -"■  This  broader  context 


responses,  these  individuals  may  be  at  increased 
risk  since  the  impact  of  Oi-induced  responses  on 
already-compromised  respiratory  systems  may  more 
noticeably  impair  an  individual's  ability  to  engage 
in  normal  activity  or  may  be  more  likely  to  result 
in  increased  self-medication  or  medical  treatment 

'*  These  gradations  and  impacts  are  summarized 
in  the  1996  proposal  and  discussed  in  the  Critena 
Document  (Chapter  9)  and  Staff  Paper  (section  V.F. 
Tables  V-4  and  V-5) 

"  See  the  1996  proposal  (61  FR  6572.-?-6)  and 
1997  final  rule  (62  FR  38860-1)  for  a  more  complete 
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includps  consideration,  to  the  extent 
possibip.  of  the  particular  population 
k^roups  at  risk  for  various  health  effec:ts, 
the  number  of  people  in  at-risk  groups 
iikelv  to  be  exposed  to  Oi 
(  oncentrations  shown  to  cause  health 
effects,  the  number  of  people  likely  to 
experience  certain  adverse  health  effects 
under  varying  air  quality  scenarios,  and 
the  kind  and  degree  of  uncertainties 
inherent  in  these  assessments  These 
quantitative  assessments  add  to  our 
understanding  of  the  overall  body  of 
evidence  linking  C).  inhalation 
exposures  to  adverse  health  effects.  The 
EPA  believes,  and  ClASAC  concurred. 
that  the  models  used  in  these 
assessments  were  appropriate  and  that 
the  methods  used  represent  the  state  of 
the  art 

a.  Exposure  Analyses 

The  EPA  conducted  exposure 
analyses  to  estimate  C)i  exposures  for 
the  general  population  and  two  at-risk 
populations,  active  children  who 
regularly  engage  in  outdoor  activity  (i.e.. 
Outdoor  (  hildren'l  and  "outdoor 
workers."  living  in  nine  representative 
U.S.  urban  areas.-''  Exposure  estimates 
were  developed  for  a  baseline  vear  (e.g.. 
199.J.  19^4).  using  monitoreci  O,  air 
quality  data  (i  e..  the  "as  is"  scenario), 
as  well  as  for  simulated  air  quality 
conditions  reflecting  attainment  of  the 
1-hour  N.'\.-\Q,S  and  \anous  alternative 
standards  The  exposure  analyses 
provide;  (1)  Estimates  of  the  number  of 
people  exposed  in  each  of  these 
population  groups  to  various  Oi 
concentrations,  and  the  number  of 
occurrences  of  such  exposures,  under 
different  regulatory  .scenarios.-^  which 
are  an  imjiortant  input  to  the  risk 
assessment  condut  ted  for  c:ertain 
adverse  health  effects  (summarized  in 
the  next  section);  and  (2)  estimates  of 


summarv  of  Ihpse  assessments.  A  detailed 
description  of  the  exposure  and  risk  models  and 
their  application  at  the  time  of  the  1996  proposal 
are  presented  in  the  Staff  Paper  and  associated 
technical  support  documents  (lohnson  et  al..  1994; 
lohnson  et  al  .  1996  a.b;  Mc<;urdy.  1994a;  Whitfield 
el  al  .  1996).  Following  proposal,  supplemental 
exposure  and  risk  analyses  were  done  to  analyze 
the  spm  ific  standard  proposed  and  alternative 
standards  on  which  comment  was  solicited,  as  well 
as  to  refine  the  procedures  u.sed  to  simulate  Oi 
concentrations  upon  attainment  of  alternative 
standards  (Richmond.  19971 

■"■The  areas  include  a  signifi(;ant  fraction  of  the 
li  S.  urt>an  population.  417  million  people,  the 
largest  urban  areas  with  major  Oi  nonattainment 
problems,  and  two  large?  urtwn  areas  thai  are  in 
attainment  with  the  1  hour  NA.^Q.S 

-"  Estimates  of  people  exposed"  reflet.!  the 
number  of  people  who  experience  exposures  to  a 
given  concentration  of  Oi.  or  higher,  at  least  one 
time  during  the  period  of  analysis,  and  estimates  of 
Occurrences  of  exposure"  reflect  the  number  of 
limes  a  given  O,  concentration  is  experienced  by 
the  population  of  interest. 


the  frequency  of  occurrences  of  Oi 
"exposures  of  concern,"  -^  which  help 
to  put  into  broader  perspective  other  O^- 
related  health  effects  that  could  not  be 
included  in  the  risk  assessment 
(summarized  below). 

The  computer  model  used  in  these 
analyses,  the  probabilistic  NAAQS 
exposure  model  for  0\  (pNEM/Od, 
combines  information  on  Ox  air  quality 
with  information  on  patterns  of  human 
activity  to  produce  estimates  of  0\ 
inhalation  exposures.  This  model  has 
been  developed  to  take  into  account  the 
most  significant  factors  contributing  to 
total  0(  inhalation  exposure  including; 
the  temporal  and  spatial  patterns  of 
ground-level  Oi  concentrations 
throughout  an  urban  area;  the  variations 
of  Oi  levels  within  a  comprehensive  set 
of  "microenvironments";  -''  the 
temporal  and  spatial  patterns  of  the 
movement  of  people  throughout  an 
urban  area;  and  the  effects  of  variable 
exertion  levels  (represented  by 
ventilation  rates),  associated  with  a 
range  of  activities  that  people  regularly 
engage  in,  on  0\  uptake  in  exposed 
individuals.  The  analysis  of  these  key 
factors  incorporated  extensive  data 
bases,  including,  for  example,  data  from 
ground-level  Ox  monitoring  networks  in 
these  areas,  data  from  numerous 
research  studies  that  characterized  the 
activity  patterns  of  the  general 
population  and  at-risk  groups  as  they  go 
about  their  daily  activities  (e.g.,  from 
indoors  to  outdoors,  moving  from  place 
to  place,  and  engaging  in  activities  at 
different  exertion  levels), '"  and  census 
data  on  relevant  factors  such  as  age, 
work  status,  home  location  and  type  of 
air  conditioning  system  present,  and 
work  place  location. 

The  regulatory  scenarios  examined  in 
the  exposure  analyses  include  both  1- 
hour  Oi  standards,  at  levels  of  0.12  ppm 
(the  1979  NAAQS)  and  0.10  ppm.  and 


'"  'Exposures  of  concern"  refer  throughout  to  0% 
exposures  at  and  above  0.08  ppm.  8-hour  average, 
at  moderate  pxertion.  Such  exposures  are 
particularly  relevant  to  a  consideration  of  a  number 
of  health  efftcts.  discussed  in  section  l.A.l  above, 
that  have  been  observed  in  controlled  human 
studies  undtr  these  exposure  conditions,  but  for 
which  data  */en  too  limited  to  allow  for 
quantitative  risk  assessment.  Exposures  at  and 
above  0.12  Rpm.  1-hour  average,  at  heavy  exertion, 
are  also  of  concern;  however,  the  focus  here  is  on 
B-hour  average  exposures  since  exposure  estimates 
are  higher  ftir  the  8-hour  average  effects  level  of 
0.08  ppm  at  moderate  exertion  than  for  the  1-hour 
average  effects  level  of  0.12  ppm  at  heavy  exertion. 

"The  five  indoor  and  two  outdoor 
microenvironments  included  in  this  exposure 
model  account  for  the  highly  localized  variations  in 
Oi  concentrtlions  to  which  people  are  exposed  that 
are  not  directly  reflected  in  the  concentrations 
measured  at  ambient  ground-level  Oc  monitoring 
sites. 

'"See.  for  example.  Tables  V-8  and  V-9  in  the 
Staff  Paper,  pp.  83-64 


8-hour  Standards,  at  levels  of  0.07.  0.08. 
and  0.09  ppm,  with  1-  and  5-expected 
exceedance  forms,  i.e  .  the  range  of 
alternative  8-hour  standards 
recommended  in  the  Staff  Paper  and 
supported  by  CASAC  as  the  appropriate 
range  for  consideration  in  this  review. 
These  estimates  were  also  used  to 
roughly  bound  exposure  estimates  for 
concentration-based  forms  of  the 
standards  under  consideration  (e.g.,  the 
second-  and  fifth-highest  daily 
maximum  8-hour  average  Oi 
concentration,  averaged  over  a  3-year 
period).  "  The  estimated  exposures  are 
based  on  a  single  year  of  air  quality  data 
and  reflect  what  would  be  expected  in 
a  typical  or  average  year  in  an  area  just 
attaining  a  given  standard  over  a  3-vear 
compliance  period;  additional  analyses 
were  done  to  estimate  exposures  that 
would  be  expected  in  the  worst  year  of 
a  3-year  compliance  period. 

Based  on  tne  results  of  the  exposure 
analyses,  children  who  are  active 
outdoors  (representing  approximately  7 
percent  of  the  population  in  the  study 
areas)  appear  to  be  the  at-risk 
population  group  examined  with  the 
highest  percentage  and  number  of 
individuals  likely  to  experience 
exposures  of  concern.  Estimated 
exposures  of  concern  varied 
significantly  across  the  urban  areas 
examined  in  this  analysis,  with  far 
greater  variability  associated  with  the  1- 
hour  NAAQS  in  contrast  to  the  more 
consistent  results  associated  with 
alternative  8-hour  standards, '-  Despite 
this  variability  across  areas,  general 
patterns  can  be  seen  in  comparing 
alternative  standards.  For  example,  for 
aggregate  estimates  of  the  mean  percent 
of  outdoor  children  likely  to  experience 
expfisures  of  concern  within  the  seven 
nonattainment  areas:  the  range  of 
estimates  associated  with  the  1-hour 
NAAQS  is  approximately  0.3-24 
percent,  whereas  for  alternative  8-hour 
standards  (of  the  same  1-expected- 
exceedance  form  as  the  1-hour  NAAQS). 
the  ranges  are  approximately  3-7 
percent  for  a  0.09  ppm  standard.  0-1 
percent  for  a  0.08  ppm  standard,  and 
essentially  zero  for  a  0  07  ppm  standard. 
Within  any  given  urban  area,  these 


"  .\s  discussed  in  section  IV  and  appendix  A  of 
the  Staff  Paper. 

'-The  obser\(»d  areato-area  variability  reflects 
differences  in  the  shape  of  air  quality  distributions 
and  differences  m  the  relationships  tietween  1-hour 
and  8-hour  peak  concentrations  across  urban  areas, 
as  wpII  as  different  cs  in  the  perrpnlaKc  of  homes 
with  air  conditioning  (which  tnipac  ts  exposure 
estiinrttos  when  individuals  are  indiiors)  and  the 
frc-fjufjncv  of  warm  vi>rsus  i  ool  davs  (which  impacts 
exposure  estimates  because  different  sets  of  human 
activity  patterns  are  used  for  warm  versus  cool  davs 
in  the  exposure  model)  ac  ross  the  nine  urban  areas 
(Richmond.  1997) 
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differences  in  estimated  exposures  of 
concern  between  alternative  standards 
are  statistically  significant. 

In  looking  more  specifically  at  a 
comparison  between  8-hour  standards  at 
the  0.09  ppm  and  0.08  ppm  levels, 
aggregate  estimates  of  the  mean 
percentage  of  outdoor  children  likely  to 
experience  exposures  of  concern  are 
estimated  to  be  approximately  3  percent 
at  the  0.08  ppm  level  (ranging  from  2- 
10  percent  in  the  nine  areas),  increasing 
to  approximately  11  percent  at  the  0.09 
ppm  level  (ranging  from  7-29  percent  in 
the  nine  areas)."  Thus,  based  on  these 
analyses,  a  standard  set  at  0.09  ppm 
would  allow  more  than  three  times  as 
many  children  to  experience  exposures 
of  concern  as  would  a  0.08  ppm 
standard,  with  the  number  of  children 
likely  to  experience  such  exposures 
increasing  from  approximately  100,000 
to  more  than  300.000  in  these  nine  areas 
alone.  These  exposures  of  concern  are 
judged  by  EP.A  to  be  an  important 
indicator  of  the  public  health  impacts  of 
those  Oi-related  effects  for  which 
information  is  too  limited  to  develop 
quantitative  estimates  of  risk,  but  which 
have  been  obser\'ed  in  humans  at  a  level 
of  0.08  ppm  for  6-  to  8-hour  exposures. 
Such  effects  include  increased 
nonspecific  bronchial  responsiveness 
(related,  for  example,  to  aggravation  of 
asthma),  decreased  pulmonary  defense 
mechanisms  (suggestive  of  increased 
susceptibility  to  respiratory  infection), 
and  indicators  of  pulmonary 
inflammation  (related  to  potential 
aggravation  of  chronic  bronchitis  or 
long-term  damage  to  the  lungs). 

In  taking  these  observations  into 
account,  the  Administrator  and  CASAC 
recognize  the  uncertainties  and 
limitations  associated  with  such 
analyses,  including  the  considerable, 
but  unquantifiable,  degree  of 
uncertainty  associated  with  a  number  of 
important  inputs  to  the  exposure  model. 
A  key  uncertainty  in  model  inputs 
results  from  limitations  in  the  human 
activity  data  base  that  may  not 
adequately  account  for  dav-to-day 
repetition  of  activities  common  to 
children,  such  that  the  number  of 
people  who  experience  multiple 
occurrences  of  high  exposure  levels  may 
be  underestimated.  Small  sample  size 
also  limits  the  extent  to  which 
ventilation  rates  associated  with  various 
activities  may  be  representative  of  the 
population  group  to  which  they  are 
applied  in  the  model.  In  addition,  the 
air  quality  adiustment  procedure  used  to 
simulate  air  quality  distributions 


associated  with  attaining  alternative 
standards,  while  based  on  generalized 
models  intended  to  reflect  patterns  of 
air  quality  changes  that  have  historically 
been  observed,  contains  significant 
uncertainty,  especially  when  applied  to 
areas  requiring  very  large  reductions  in 
air  quality  to  attain  alternative  standards 
or  to  areas  that  are  now  in  attainment 
with  the  1-hour  NAAQS.'" 

b.  Risk  Assessments 

The  EPA  conducted  an  assessment  of 
health  risks  for  several  categories  of 
respiratory  effects  considering  the  same 
population  groups,  alternative  air 
quality  scenarios,  and  urban  areas  that 
were  examined  in  the  human  exposure 
analyses  described  above.  The  objective 
of  the  risk  assessment  was  to  estimate  to 
the  extent  possible  the  magnitude  of 
risks  to  population  groups  believed  by 
EPA  and  CASAC  to  be  at  greatest  risk 
either  due  to  increased  exposures  (i.e., 
outdoor  children  and  outdoor  workers) 
or  increased  susceptibility  (e.g., 
asthmatics)  while  characterizing,  as 
explicitly  as  possible,  the  uncertainties 
inherent  in  the  assessment.  While 
different  risk  measures  are  provided  by 
the  assessment.  EPA  has  focused  on 
"headcount  risk"  estimates  which 
include:  (1)  Estimates  of  the  number  of 
people  likely  to  experience  a  given 
health  effect  and  (2)  estimates  of  the 
number  of  incidences  of  a  given  health 
effect  likely  to  be  experienced  bv  the 
population  group  of  interest  (n.b.,  some 
individuals  likely  experience  that  given 
health  effect  more  than  once  in  a  year). 
While  the  estimates  of  numbers  of 
people  and  incidences  of  effects  are 
subject  to  uncertainties  and  should  not 
be  viewed  as  demonstrated  health 
impacts,  EPA  believes  they  do  represent 
reasonable  estimates  of  the  likely  extent 
of  these  effects  on  public  health  given 
the  available  information. 

This  risk  assessment  builds  upon 
earlier  0%  risk  assessment  approaches 
developed  during  the  previous  0% 
NAAQS  review.  The  risk  models 
produce  estimates  of  risk  by  taking  into 
account:  (1)  Exposure-response  or 
concentration-response  relationships 
used  to  characterize  various  respiratory- 
effects  of  Oi  exposure:  (2)  distributions 
of  population  exposures  upon 
attainment  of  alternative  standards 
resulting  from  the  exposure  analyses 
described  above;  and  (3)  distributions  of 
1-hour  and  8-hour  daily  maximum  0> 
concentrations  upon  attainment  of 
alternative  standards,  developed  as  part 


'■'Based  on  the  supplemental  analyses  that  used 
the  third-highest  concentration-based  form  of  the 
standards  (Richmond.  1997). 


"  A  more  complete  discussion  of  uncertainties 
and  limitations  is  presented  in  the  .Staff  Paper  and 
technical  support  dcx:uments  (Johnson  el  al.. 
1996a,b;  Richmond.  1997). 


of  the  exposure  analyses.  The 
assessment  addresses  a  number  of 
adverse  lung  function  and  respiratory 
symptom  effects  as  well  as  increased 
hospital  admissions,  as  discussed 
below. 

(i)  Adverse  lung  function  and 
respiratory  symptom  effects.  Risk 
estimates  have  been  developed  for 
several  of  the  respiratory  effects 
observed  in  controlled  human  exposure 
studies  to  be  associated  with  0-, 
exposure  for  which  sufficient 
quantitative  dose-response  information 
was  available.  These  effects  include 
lung  function  decrements  (measured  as 
changes  in  FEVd  and  pain  on  deep 
inspiration  (PDI).  *'  More  specifically, 
these  effects,  or  health  endpoints.  arc 
defined  not  only  in  terms  of 
physiological  responses,  but  also  the 
amount  of  change  in  that  response 
judged  to  be  of  medical  significance  (as 
discussed  in  section  II. A. 3  above).  For 
decrements  in  FEVi  responses,  risk 
estimates  are  provided  for  the  lower 
end,  midpoint,  and  upper  end  of  the 
range  of  response  considered  to  be  an 
adverse  health  effect  (i.e.,  >  10,  15.  or  20 
percent  FEV'i  decrements),  while  for  PDI 
responses,  risk  estimates  are  provided 
for  moderate  and  severe  responses. 
Although  some  individuals  may 
experience  a  combination  of  responses, 
risk  estimates  could  only  be  provided 
for  each  individual  health  endpoint 
rather  than  various  combinations  of 
hinctional  and  symptomatic  responses. 

The  exposure-response  relationships 
used  to  characterize  these  functional 
and  symptomatic  effects  were  based  on 
the  controlled  human  exposure  studies, 
and  were  applied  to  'outdoor  children," 
"outdoor  workers,"  and  the  general 
population. "'  These  exposure-response 
relationships  were  combined  with  the 
results  of  the  exposure  analyses,  which 
provided  distributions  of  population 
exposures  estimated  to  occur  upon 
attainment  of  alternative  standards,  in 
terms  of  both  the  number  of  individuals 
in  the  general  population,  outdoor 
workers,  and  outdoor  children  exposed 
and  the  number  of  occurrences  of 
exposure. 

''•  Each  of  the  effects  is  asscxiated  with  a 
particular  averaging  time  and.  for  most  of  thf  at  utr 
(1-  to  8-hour)  responses,  effects  al.sci  are  estimated 
separately  for  sjH^cific  ventilation  ranges  Imeasiiri-d 
as  equivalent  ventilation  rate  (t'V'R)|  thai 
correspond  to  lhi>  EVR  ranges  oljser^ed  in  the 
studies  used  to  derive  pxposure-responsf 
relationships 

"•While  these  studies  only  included  adults  aged 
18- .15.  findings  from  other  clinical  studies  and 
summer  camp  field  studies  in  several  locations 
at:ross  the  I  .8  and  Canada  indii  ale  chang)^s  in  lung 
function  in  healthy  children  similar  to  thosi' 
observed  in  healthy  adults  exposed  to  O,  under 
controlled  lalxiratorv  conditions. 
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Following  from  the  results  of  the 
exposure  analyses  showing  outdoor 
children  to  he  the  population  group 
experiencing  the  greatest  exposures,  this 
population  group  also  has  the  highest 
estimated  risk  in  terms  of  the  percent  of 
the  population,  and  the  numbers  of 
children,  likely  to  experience  the  health 
effects  included  in  the  assessment.  As 
expected,  the  risk  estimates  exhibit  the 
same  general  patterns  in  comparing 
alternative  standards  as  was  observed  in 
the  results  of  the  exposure  analyses. 
Estimated  risk  varied  significantly 
across  the  urban  areas  examined,  with 
greater  variability  associated  with  the  1- 
hour  NAAQS  than  with  alternative  8- 
hour  standards,  and,  within  any  given 
urban  area,  the  differences  in  risk 
estimated  for  the  various  1-hour  and  8- 
hour  standards  analyzed  were 
statistically  significant. 

In  looking  more  specifically  at  a 
comparison  between  8-hour  standards  at 
the  0.09  ppm  and  0.08  ppm  levels, 
aggregate  estimates  of  the  number  of 
outdoor  children  in  the  nine  areas  likely 
to  experience  moderate  (>  15  percent) 
and  large  (>  20  percent)  FEVl  decreases 
and  moderate  or  severe  PDI  are 
summarized  in  the  1997  final  rule. '"  For 
example,  for  large  FEV  ,  decreases  (>  20 
percent),  approximately  2  percent  of 
outdoor  children  (58,000  children) 
would  likely  experience  this  effect  one 
or  more  times  per  year  (100,000 
occurrences)  at  the  0.08  ppm  standard 
level,  increasing  to  approximately  3 
percent  of  outdoor  children  (97,000 
children  and  220,000  occurrences)  at 
the  0  09  ppm  standard  level.  Based  on 
this  assessment,  a  standard  set  at  0.09 
ppm  would  allow  approximately  40-65 
percent  more  outdoor  children  to 
experience  these  functional  and 
symptomatic  effects  than  would  a  0  08 
ppm  standard,  and  approximately  70- 
120  percent  more  occurrences  of  such 
effects  in  outdoor  children  per  year. 

In  considering  these  observations,  the 
.\dministrator  and  CASAC  have 
rec:ognized  that  there  are  many 
uncertainties  inherent  in  such 
assessments,  not  all  of  which  can  be 
quantified.  Some  of  the  most  important 
caveats  and  limitations  in  this 
assessment  include:  (1)  The 
uncertainties  and  limitations  associated 
with  the  exposure  analyses  discussed 
above;  (2)  the  extrapolation  of  exposure- 
response  functions,  consistent  with 
CASAC's  recommendation,  that  projects 
some  biological  responses  below  the 
lowest-observed-effects  levels  to  an 
estimated  background  level  of  0.04  ppm; 


and  (3)  the  inability  to  account  for  some 
factors  which  are  known  to  affect  the 
exposure-response  relationships  (e.g., 
assigning  children  the  same 
symptomatic  response  rates  as  observed 
for  adults  and  not  adjusting  response 
rates  to  reflect  the  increase  and 
attenuation  of  responses  that  have  been 
observed  in  studies  of  lung  function  and 
symptoms  upon  repeated  exposures). '" 

(ii)  Excess  respiratory-related  hospital 
admissions.  A  separate  risk  assessment 
was  done  for  increased  respiratory- 
related  hospital  admissions  as  reported 
in  several  epidemiologic  studies. ^^  The 
assessment  looked  only  at  one  urban 
area.  New  York  City,  for  which  adequate 
air  quality  information  was  available  to 
assess  population  risk.  Increased 
respiratory-related  hospital  admissions 
for  individuals  with  asthma  were 
modeled  using  a  probabilistic 
concentration-response  function  based 
on  the  results  of  an  epidemiologic  study 
in  New  York  City  (Thurston  et  al.,  1992) 
and  estimated  distributions  of  daily 
maximum  1-hour  average  Oj 
concentrations  upon  attainment  of 
alternative  standards  at  various 
monitors  in  New  York  City  (developed 
as  part  of  the  exposure  analysis 
discussed  above).''"  The  resulting  risk 
estimates  are  for  excess  respiratory- 
related  hospital  admissions  (i.e.,  those 
attributable  to  Oj  concentrations  above 
an  estimated  background  Oi  level  of 
0.04  ppm)  for  asthmatic  individuals 
over  an  Oi  season. 

Similar  to  the  risk  assessment 
discussed  above  for  lung  function  and 
respiratory  symptom  effects,  reductions 
in  hospital  admissions  for  respiratory 
causes  for  asthmatic  individuals  and  the 
general  population  are  estimated  to 
occur  with  each  change  in  the  level  of 
alternative  8-hour  standards  from  0.09 
ppm  to  0.07  ppm.  In  looking  more 
specifically  at  a  comparison  between  8- 
hour  standards  at  0.09  ppm  and  0.08 
ppm  levels,  a  standard  set  at  0.09  ppm 
is  estimated  to  allow  approximately  40 
more  excess  hospital  admissions  of 
asthmatics  within  an  Oi  season  in  New 
York  City  for  respiratory  causes  as 
compared  to  a  0.08  ppm  standard, 
which  represents  approximately  a  40 


"  Ba.sed  on  the  supplemental  analyses  that  used 
the  third-highest  concentration-based  form  of  the 
standards  (Richmond.  1997). 


"  .\  more  complete  discussion  of  assumptions 
and  uncertainties  is  presented  in  the  Staff  Paper 
and  the  technical  support  documents  (Whitfield  et 
al  .  1996;  Richmond.  1997) 

"Several  studies,  mainly  conducted  in  the 
northeastern  U.S.  and  southeastern  Canada  have 
reported  excess  daily  respiratory-related  hospital 
admissions  associated  with  elevated  Oj  levels 
within  the  general  population  and.  more 
specifically,  for  individuals  with  asthma. 

*"The  model  is  described  in  more  detail  in 
Whitfield  et  al.  (1996)  and  results  from  the 
supplemental  analysis  are  presented  in  Richmond 
(1997). 


percent  increase  in  excess  O.^-related 
admissions,  but  only  approximately  a 
0.3  percent  increase  in  total  admissions 
of  asthmatics.  The  EPA  believes  that 
while  these  numbers  of  hospital 
admissions  are  relatively  small  from  a 
public  health  perspective,  they  are 
indicative  of  a  pyramid  of  much  larger 
numbers  of  related  0»-induced  effects, 
including  respiratory-related  hospital 
admissions  among  the  general 
population,  emergency  and  outpatient 
department  visits,  doctors  visits,  and 
asthma  attacks  and  related  increased  use 
of  medication  that  are  important  public 
health  considerations. 

In  taking  these  observations  into 
accoimt,  the  Administrator  recognizes 
the  uncertainties  and  limitations 
associated  with  this  assessment.  These 
include:  (1)  The  inability  at  this  time  to 
quantitatively  extrapolate  the  risk 
estimates  for  New  York  City  to  other 
urban  areas;  (2)  uncertainty  associated 
with  the  underlying  epidemiologic 
study  from  which  the  concentration- 
response  relationship  used  in  the 
analysis  was  drawn;  and  (3) 
uncertainties  associated  with  the  air 
quality  adjustment  procedure  used  to 
simulate  attainment  of  alternative 
standards  for  the  New  York  City  area.*^ 

B.  Potential  Indirect  Beneficial  Health 
Effects  Associated  With  Ground-level  Ch 

This  section  is  drav»m  from 
information  in  the  record  of  the  1997 
review  with  regard  to  the  effect  of 
ground-level  O^  on  the  attenuation  of 
UV-B  radiation  and  potential  associated 
health  benefits.  All  relevant  record 
information  was  reviewed,  including 
EPA  documents,  published  articles,  oral 
testimony  at  public  meetings,  and 
written  comments  submitted  during  the 
rulemaking.  This  section  summarizes 
information  on  the  health  effects 
associated  with  UV-B  radiation 
exposure  and  the  relationship  between 
ground-level  Oi  and  UV-B  radiation, 
and  evaluates  estimates  of  UV-B 
radiation  risks  that  have  been  attributed 
to  reductions  in  ground-level  Oj 
projected  to  result  from  attainment  of 
the  1997  Oj  NAAQS. 

1   Health  Effects  Associated  With  UV- 
B  Radiation  Exposure 

It  has  long  been  recognized  that 
exposure  to  sunlight  has  a  positive 
effect  on  health.  Sunlight  is  essential  to 
the  human  body  because  of  its 
biosynthetic  action.  More  specifically, 
UV  radiation  induces  the  conversion  of 
ergosterol  and  other  vitamin  precursors 


"  A  more  complete  discussion  of  these 
uncertainties  and  limitations  is  presented  in  the 
Staff  Paper  and  technical  support  documents 
(Whitfield  et  al..  1996;  Richmond.  1997). 
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present  in  normal  skin  to  vitamin  D,  an 
essential  factor  for  normal  calcium 
deposition  in  growing  bones. ''^  Sunlight 
is  also  an  important  controlling  agent  of 
recurrent  daily  physiological  alterations 
known  as  circadian  rhythms.  Lighting 
cycles  have  been  shown  to  be  important 
in  regulating  several  types  of  endocrine 
function.  However,  it  is  also  recognized 
that  excessive  exposure  to  solar 
radiation  can  result  in  adverse  health 
effects,  which  are  particularly 
associated  with  UV-B  radiation. 

The  following  summar>'  of 
information  on  the  adverse  human 
health  effects  associated  with  exposure 
to  UV-B  radiation  focuses  on  the  three 
major  organ  systems  whose  tissues  are 
commonly  exposed  to  solar  radiation: 
the  skin.  eyes,  and  immune  system. ""^  It 
is  these  three  systems  that  are 
potentially  subject  to  damage  from 
increased  UV-B  radiation  as  a  result  of 
the  absorption  of  solar  energy  bv 
molecules  present  in  the  cells  and 
tissues  of  these  organs.  The  biologically 
effective  dose  of  radiation  that  actually 
reaches  target  molecules  generally 
depends  on  the  duration  of  exposure  at 
particular  locations,  time  of  day,  time  of 
year,  behavior  (i.e.,  "sun  avoidance."" 
which  is  an  intentional  decrease  in 
exposure,  for  example,  by  using 
clothing,  sunscreens,  and  sunglasses  to 
shield  from  solar  radiation;  and  "sun 
seeking,  '  which  is  an  intentional 
increase  in  exposure  to  solar  radiation, 
for  example,  by  sunbathing),  and,  for  the 
skin,  characteristics  that  include 
pigmentation  and  temporal  variations 
(e.g.,  changes  in  the  pigmentation  due  to 
tarming). 

a.  Effects  on  the  Skin 

The  most  common  form  of  solar 
damage  to  the  skin  is  sunburn. 
Susceptibility  to  sunburn  and  the  ability 
to  tan  are  the  basis  for  a  classification 
system  of  six  skin  phenotypes.  The  most 
sensitive  individuals  (skin  type  I)  are 
very  light-skinned,  with  red  or  blonde 
hair  and  blue  or  green  eves  (U.S.  EPA, 
1987,  ES-33).  The  most 'resistant 
individuals  (skin  type  VI)  are  darkly 
pigmented  even  without  exposure  to 
solar  radiation.  Susceptibility  to 
sunburn  may  be  a  risk  factor  for  skin 
cancer. 

Among  light-skinned  populations, 
skin  cancer  is  among  the  most  common 
kinds  of  cancer.  The  three  types  of  skin 


*'  Evidence  of  this  effect  is  found  in  Galindo  et 
al..  (1995).  who  reported  on  the  increa.sed  nsk  of 
rickets  associated  with  decreased  incident  l.'\-B 
radiation  due  to  air  pollution 

■•3  The  reference  document  available  in  the  record 
for  the  information  in  this  section  is  the  EPA 
document  "Assessing  the  Risk  of  Trace  Casses  that 
Can  Modify  the  Stratosphere"  (I  .S.  EPA.  1987  | 


cancer  that  have  been  associated  with 
exposure  to  solar  radiation  include  two 
common  types  of  nonmelanoma  skin 
cancers,  squamous  cell  carcinoma  (SCC) 
and  basal  cell  carcinoma  (BCC),  and 
melanoma,  a  far  less  common  form  of 
cancer.  \'arious  types  of  evidence 
support  the  conclusion  that  increases  in 
solar  radiation  in  general,  and  UV-B 
radiation  in  particular,  increase  skin 
cancer  morbidity  and  mortality. 
Epidemiological  studies  are  the  primary 
source  of  information  providing 
evidence  of  associations  between  UV-B 
radiation  and  the  occurrence  of  skin 
cancer  in  humans.  In  addition, 
experimental  studies  on  animals,  and 
animal  and  bacterial  cells,  have  helped 
define  the  action  spectra  for  particular 
biological  endpoints,  which  describe 
how  effective  radiation  of  specific 
wavelengths  is  in  causing  a  biological 
effect,  and  also  the  possible  mechanisms 
by  which  damage  can  occur 

(i)  Nonmelanoma  skin  cancer 
(NMSC).  Based  on  surveys,  particularly 
in  the  U.S.  and  Australia,  prolonged 
exposure  to  the  sun  is  considered  to  be 
the  dominant  risk  factor  for  NMSC  (U.S. 
EPA.  1987.  ES-33).  It  has  been  observed 
that  NMSC  tends  to  develop  on  sites 
that  are  most  frequently  exposed  to  the 
sun  (e.g..  head,  face,  and  neck).  Outdoor 
workers,  who  are  subject  to  greater 
exposure  to  solar  radiation,  tend  to  have 
higher  incidence  rates  of  NTvISC  A 
latitudinal  gradient  exists  for  the  flux  of 
UV-B  radiation  (i.e  .  the  amount  of 
radiation  transmitted  through  the 
atmosphere),  with  fluxes  generally 
higher  in  lower  latitudes.  A  similar 
latitudinal  gradient  is  generally  seen  in 
incidence  rates  of  NMSC.  Skin 
pigmentation  provides  a  protective 
barrier  that  reduces  the  risk  of 
developing  NMSC,  such  that  light- 
skinned  individuals,  who  are  more 
susceptible  to  sunburn  and  have  blue  or 
green  eyes,  are  more  likely  to  develop 
NMSC.  The  risk  of  N'MSC'is  highest 
among  individuals  with  a  genetic 
predisposition  to  abnormal  skin 
pigmentation  (e.g..  people  with 
xeroderma  pigmentosum). 

Both  types  of  NTvISC  result  from  the 
malignant  transformation  of 
keratinocytes.  the  major  structural  cells 
of  the  skin  Cumulative  long-term 
exposure  to  U\'  radiation  is  the 
exposure  of  concern  for  both  types  of 
NMSC,  More  specifically,  the 
incremental  increase  in  cumulative 
lifetime  exposure  to  UV-B  radiation  is 
the  metric  used  to  estimate  the  risk  of 
increased  incidence  of  NMSC  (U.S. 
EPA,  1987,  ES-3)  Epidemiological 
evidence,  however,  also  indicates  that 
exposure  to  solar  radiation  may  play 
different  roles  in  the  etiology  of  SCC 


and  BCC  In  particular,  SCC  is  more 
likely  to  develop  on  sites  receiving  the 
highest  cumulative  UV  radiation  doses 
(e.g.,  nose),  and  the  development  of  SCC 
is  more  strongly  associated  with 
cumulative  exposure  to  UV  radiation. 
Relative  to  SCC.  BCC  is  more  likely  to 
develop  on  sites  that  are  not  normally 
exposed  to  the  sun.  such  as  the  trunk. 
For  a  given  cumulative  level  of  exposure 
to  solar  radiation,  the  risk  of  developing 
SCC  may  be  greater  than  the  risk  of 
developing  BCC. 

Results  from  experimental  studies 
suggest  that  UV-B  radiation  may  be  the 
most  important  component  of  solar 
radiation  that  causes  variations  in  the 
incidence  of  NMSC  UV  radiation  has 
been  demonstrated  to  produce 
nonmelanoma  skin  tumors  in  animals, 
and  L'V'-B  wavelengths  have  been 
shown  to  be  the  most  effective  part  of 
the  L^'  spectrum  in  producing  these 
tumors  Mechanisms  by  which  this 
damage  can  occur  have  been 
demonstrated  in  laborators'  animals. 
U\'-B  radiation  has  been  shown  to 
cause  a  variety  of  DNA  lesions,  to 
induce  neoplastic  transformation  in 
cells,  and  to  be  a  mutagen  in  both 
animal  and  bacterial  cells. 

Dose-response  relationships  for 
NMSC  are  generally  estimated  in  terms 
of  a  biological  amplification  factor 
(BAF),  which  is  defined  as  the  percent 
change  in  tumor  incidence  that  results 
from  a  1  percent  change  in  UV-B 
radiation.  While  there  is  considerable 
uncertainty  in  such  estimates,  results 
from  several  studies  have  produced  an 
overall  BAF  range  that  is  1.8  to  2.85  for 
all  normielanoma  skin  tumors  (U.S. 
EPA,  1987.  ES-34).  The  BAF  estimates 
are  generally  higher  for  males  than 
females  and  for  SCC  than  BCC.  and 
generally  increase  with  decreasing 
latitude.  Key  uncertainties  in  these 
estimates  include,  for  example, 
uncertainties  in  the  actual  doses  of  UV- 
B  radiation  received  and  in  the 
underlying  baseline  incidence  rates  in 
populations  Additional  uncertainty  is 
introduced  in  estimating  the  change  in 
mortality  from  NMSC  associated  with 
changes  in  UV-B  radiation,  reflecting  in 
part  discrepancies  of  reporting  between 
death  certificates  and  hospital 
diagnoses.  Based  on  published 
estimates,  rates  of  metastasis  among 
SCCs  and  BCCs  varied  by  one  to  two 
orders  of  magnitude,  with  rates 
estimated  to  be  approximately  2  to  20 
percent  for  SCC  and  0.0028  to  0.55 
percent  for  BCC  The  overall  fatality  rate 
for  NMSC  has  been  estimated  to  be 
approximately  1  to  2  percent,  with 
three-fourths  to  four-fifths  of  the  deaths 
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attributable  to  SCC  (U.S.  EPA.  1987.  ES- 
34).-'-' 

(ii)  Melanoma.  Melanoma  is  a  serious, 
life-threatening  skin  cancer  that  is  far 
rarer  and  generally  much  more 
aggressive  than  NMSC.  Melanoma  is  a 
malignant  cancer  of  the  melanocytes, 
the  pigment  producing  cells  in  the  skin. 
While  the  development  of  melanoma  is 
associated  with  cumulative  lifetime 
exposure  to  IV  radiation,  there  are 
several  histological  forms  of  melanoma 
that  vary  in  their  relationships  to 
exposure  to  solar  and  l'\'-B  radiation, 
sites  on  the  body,  skin  pigmentation. 
and  possibly  in  precursor  lesions. 
Assessment  of  incidence  by  type  is  not 
consistent  among  registries,  thus 
complicating  attempts  to  evaluate  the 
relationship  between  melanoma  and 
solar  radiation  (US,  EPA.  1987,  ES-36). 

The  relationship  between  exposure  to 
UV-B  radiation  and  melanoma  is  not  as 
clear  as  thf  relationship  between 
exposure  to  L'V'-B  radiation  and  NMSC, 
The  EPA  (1987)  noted  limitations  in  the 
evidence  linking  solar  radiation  to 
melanoma.  For  example,  no  animal 
models  were  identified  in  which 
exposure  to  UV-B  radiation 
experimentally  induces  melanoma,  and 
no  in  vitro  models  for  malignant 
transformation  of  melanocytes.  Despite 
these  limitations.  EPA  (1987)  recognizes 
that  a  large  array  of  evidence  does 
support  the  conclusion  that  solar 
radiation  is  one  of  the  causes  of 
melanoma.  Melanin,  the  principal 
pigment  in  the  skin,  effectively  absorbs 
UV  radiation,  such  that  darker  skin 
provides  more  protection  from  UV 
radiation.  Light-skinned  races,  whose 
skin  contains  less  protective  melanin, 
have  higher  incidence  and  mortality 
rates  from  melanoma  than  do  dark- 
skinned  races.  Lighter  members  of  light- 
skinned  races,  including  those  who  are 
unable  to  tan  or  who  tan  poorly,  have 
a  higher  incidence  of  melanoma  than  do 
darker  membt^rs  of  light-skinned  races. 
In  addition,  as  was  the  case  in  NMSC. 
the  risk  of  melanoma  is  highest  among 
individuals  with  a  genetic 
predisposititm  to  abnormal  skin 
pigmentation  (e,g  .  people  with 
xeroderma  pigmentosum). 

Sun  exposure  seems  to  induce 
freckling,  which  is  an  important  risk 
factor  for  melanoma,  and  sun  exposure 
leading  to  sunburn  apparently  induces 
melanocytic  moles,  which  are  also  a  risk 
factor  for  melanoma  Additional 
evidence  suggests  that  melanoma  risk 
may  be  associated  with  childhood 


**  Mofp  rp(  ptil  estimates  or  mortality  rates  from 
NMS(,  may  be  found  on  the  American  Cancer 
.Society's  Web  site  hltp/^wM-n. cancer. org,  under 
cancer  type  "Skin,  Nonmelanoma.  "  then  under 
"Nonmelanoma  Skin  Cancer — Overview," 


sunburn.  However,  other  evidence 
suggests  that  childhood  sunburn  may  be 
a  surrogate  for  an  individual's 
pigmentation  characteristics  or  be 
related  to  mole  development,  rather 
than  being  a  separate  risk  factor  (U.S. 
EPA.  1987,  ES-37). 

Most  studies  that  have  used  latitude 
as  a  surrogate  for  sunlight  or  UV-B 
exposure  have  found  an  increase  in 
melanoma  incidence  or  mortality 
correlated  with  proximity  to  the 
equator.  Other  evidence,  however, 
creates  uncertainty  about  the 
relationship  between  solar  radiation  and 
melanoma.  Some  ecologic  epidemiology 
studies,  conducted  primarily  in  Europe 
or  in  countries  close  to  the  equator,  have 
failed  to  find  a  latitudinal  gradient  for 
melanoma.  In  addition,  outdoor  workers 
generally  have  lower  incidence  and 
mortality  rates  from  melanoma  than 
indoor  workers,  which  appears  to  be 
incompatible  with  the  hypothesis  that 
the  cumulative  dose  from  exposure  to 
solar  radiation  causes  melanoma.  Unlike 
SCC  and  BCC.  most  melanoma  occurs 
on  sites  of  the  body  that  are  not 
habitually  exposed  to  sunlight.  This 
evidence  suggests  that  exposure  to  solar 
radiation,  or  UV-B.  is  not  solely 
responsible  for  variations  in  the 
incidence  and  mortality  from  melanoma 
(U.S.  EPA  1987.  ES-37'), 

Considering  the  available  evidence, 
EPA  (1987)  concluded  that  UV-B 
radiation  is  a  likely  component  of  solar 
radiation  that  causes  melanoma,  either 
through  the  initiation  of  tumors  or 
through  suppression  of  the  immune 
system.  The  EPA  (1987)  also  recognized 
that  significant  uncertainties  exist  in 
characterizing  associations  between 
solar  radiation  and  melanoma, 
including  the  appropriate  action 
spectrum  to  be  used  in  estimating  doses, 
the  best  functional  form  for  a  dose- 
response  relationship,  and  the  best  way 
to  characterize  dose  (e.g,,  peak  value, 
cumulative  summer  exposure). 

b  Effects  on  the  Eyes 

Evidence  suggests  that  adverse  effects 
on  the  eye  are  associated  with  exposure 
to  UV-B  radiation.  Effects  likely  include 
increases  in  cataract  incidence  or 
severity  and  increased  incidence  of 
retinal  disorders  and  retinal 
degeneration.  Cataracts  are 
characterized  by  the  gradual  loss  of 
transparency  of  the  lens  due  to  the 
accumulation  of  oxidized  lens  proteins. 
Many  possible  mechanisms  exist  for  the 
formation  of  cataracts,  and  UV-B 
radiation  may  play  an  important  role  in 
some  mechanisms  Epidemiological  and 
laboratory  evidence  indicates  that  the 
exposure  of  concern  in  the  development 


of  cataracts  is  the  cumulative  lifetime 
exposure  to  UV-B  radiation. 

Although  the  cornea  and  aqueous 
humor  of  the  human  eye  screen  out 
significant  amounts  of  ultraviolet-A 
(UV-A)  and  UV-B  radiation,  nearly  50 
percent  of  radiation  at  320  nm  is 
transmitted  to  the  lens,  Transmittance 
declines  substantially  below  320  nm,  so 
that  less  than  1  percent  is  transmitted 
below  approximately  290  to  300  nm. 
However,  results  of  laborator>' 
experiments  on  animals  indicate  that 
short-wavelength  L^'-B  (i.e,,  below  290 
nm)  is  perhaps  250  times  more  effective 
than  long-wavelength  UV-B  (i.e..  320 
nm)  in  inducing  cataracts.  Thus,  while 
epidemiological  studies  indicate  that 
the  prevalence  of  human  cataracts  varies 
with  latitude  and  UV  radiation  in 
general  (U.S,  EPA.  1987.  ES-40), 
significant  uncertainty  exists  about  the 
action  spectrum  to  be  used  in  any 
estimation  of  dose  associated  with 
variations  in  solar  radiation. 

c.  Effects  on  the  Immune  System 

Information  on  the  effects  of  UV-B 
radiation  on  the  immune  system  comes 
primarily  from  laboratory  animal 
studies.  High  doses  of  UV  radiation 
cause  a  depression  in  systemic 
hypersensitivity  reactions,  resulting  in 
an  inability  of  the  animal  to  respond  to 
an  antigen  presented  to  the  animal 
through  unirradiated  skin,  whereas 
relatively  lower  doses  cau.se  a 
depression  in  local  contact 
hypersensitivity,  resulting  in  an 
inability  to  respond  to  an  antigen 
presented  through  UV-irradiated  skin. 
Both  of  these  immunosuppressive 
effects  of  UV  radiation  have  been  found 
to  reside  almost  entirely  in  the  UV-B 
portion  of  the  solar  spectrum  (U.S,  EPA. 
1987.  ES-39). 

Information  about  the  effects  of  UV 
radiation  on  the  human  immune  system, 
however,  is  much  more  limited. 
Preliminary  studies  indicate  the  UV 
radiation  may  prevent  an  effective 
immune  response  to  micro-organisms 
that  infect  via  the  skin.  Because  UV-B 
can  produce  systemic  immunologic 
change,  the  possibility  exists  that 
changes  in  UV-B  radiation  exposure 
could  result  in  effects  on  diseases  whose 
control  requires  systemic  rather  than 
local  immunity.  Without  more  complete 
information  from  laboratory  or 
epidemiological  studies,  the  nature  of 
an  exposure  of  concern  cannot  be 
estimated.  Immunologic  studies  have 
not  assessed  the  effects  of  long-term, 
low-dose  UV-B  irradiation,  such  that 
the  magnitude  of  risk  from  this  type  of 
exposure  cannot  be  assessed  (U.S.  EPA, 
1987,  ES-40). 
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2.  Relationship  Between  Ground-level 
0:i  and  UV-B  Radiation  Exposure 

a.  Relevant  Atmospheric  Factors 

The  relationships  between  ground- 
level  O^  and  LIV  radiation  occur  in  the 
context  of  a  much  larger  dynamic  of  the 
earth's  atmospheric  systems.  The  sun  is. 
of  course,  overwhelmingly  the  main 
source  of  a  wide  band  of 
electromagnetic  radiation,  including  the 
ultraviolet.  The  total  atmosphere  blocks 
a  significant  portion  of  the  range  of  this 
incoming  solar  radiation  before  it 
reaches  ground  level,  including  much  of 
the  more  energetic  wavelengths  that  are 
shorter  than  visible  light.  The  UV 
spectrum  (100-400  nm)  is  comprised  of 
UV-C  (100-280  nm).  U\'-B  (280-320 
nm).  and  UV-A  (320-400  nm).  The  most 
energetic  component.  UV-C.  is 
completely  blocked  or  absorbed  bv 
oxygen  (O;)  and  O^  in  the  atmosphere 
The  middle  range.  UV-B.  is  efficiently 
but  not  completely  absorbed  bv  total 
column  O).  Ultraviolet-A  radiation 
(320-400  nm)  in  wavelengths  above  350 
nm  is  not  absorbed  by  O:  or  O^.  nor  is 
visible  light  (4000-900  nm)-'^  (U.S. 
EPA.  1987.  ES  35).  The  absorption  of 
UV-B  by  Oi  varies  across  the  spectrum, 
being  much  stronger  for  wavelengths  of 
300  nm  and  below  than  for  the  upper 
region  near  320  nm  (Cupitt.  1994) 
Because  the  amount  of  atmospheric  0> 
traversed  by  sunlight  varies  with  the 
sun  angle,  atmospheric  absorption  is 
more  complete  in  winter  months  and 
both  early  and  late  in  the  day.  as 
compared  to  the  absorption  around  mid- 
day near  the  summertime  solar  zenith. 
Therefore,  a  decrease  in  total  column  O. 
from  naturally  occurring  conditions  is  of 
greater  concern  during  times  of  higher 
sun  angles,  and  for  the  more  energetic 
portion  of  the  UV-B  range 

The  underlying  annual  and  diurnal 
patterns  of  V\'-B  penetration  to  the 
ground  layer  are  driven  primarily  bv 
three  factors:  (1)  The  change  in  apparent 
sun  angle  with  the  surface  that  occurs 
as  the  earth  travels  around  the  sun:  (2) 
the  diurnal  change  in  apparent  sun 
angle  caused  by  the  earth's  rotation;  and 
(3)  the  solar/meteorologically  driven 
annual  change  in  the  amount  of  O'  in 
the  stratosphere.  Stratospheric  Oj  over 
US.  latitudes  shows  a  characteristic 
peak  in  the  spring  months,  falling 
steadily  thereafter  through  summer  and 
fall  (Fishman  et  al.  1990:  Frederic  e(  al, 
1993),  The  combination  of  the  annual 
sun  cycle  and  the  stratospheric  Oi  cycle 
means  that  peak  L^V-B  radiation 


■•^The  shorter  (blue)  wavelengths  of  visible  light 
are.  however,  scattered  by  atmospheric  gases,  which 
is  responsible  for  the    blue"  skv  characteinstic  of 
days  with  low  poilution  and  less  than  full  cloud 
cover. 


reaching  the  troposphere  tends  to  occur 
in  late  lune  to  early  July,  and  falls 
steadily  thereafter  (Frederick  et  al . 
1993).  The  annual  peak  in  ground-level 
0>  concentrations,  which  extends  in 
most  areas  from  May  through 
September,  generally  overlaps  the  UV- 
B  radiation  peak  (e.g..  U.S.  EPA,  1996a. 
Figure  4-23), 

As  noted  in  the  EPA's  SunWise 
Program  communications.  UV-B 
radiation  exposure  is  of  most  concern 
between  the  hours  of  10  am  and  4  pm. 
peaking  around  mid-day.  Ground-level 
Oi  patterns  vary',  but  in  urban  areas, 
summertime  peaks  tend  to  occur 
between  noon  and  4  pm  (US,  EPA. 
1996a,  Section  4,4),  This  obviously 
overlaps  with  peak  incoming  U\'-B 
radiation.  The  pattern  of  vertical  mixing 
in  the  atmosphere  is  such  that  morning 
ground-level  measurements  probably  do 
not  accurately  reflect  "mixing-layer" 
concentrations  (U,S.  EPA.  1996a.  p.  3- 
44). "6 

The  relationship  between  ground- 
level  O'.  and  solar  radiation,  including 
UV-B  radiation,  is  complex  and 
mediated  by  a  number  of  atmospheric 
factors.  It  is  not  limited  to  the  simple 
absorption  of  energy.  At  a  fundamental 
level,  the  variation  in  apparent  solar 
radiation  is  a  primary  cause  of 
meteorological  fluctuations  that  strongly 
influence  the  build-up  and  transport  of 
anthropogenic  air  pollution.  Further,  as 
discussed  in  Chapter  3  of  the  Cntena 
Document.  L'\'-B  radiation  that 
penetrates  the  stratosphere  to  the 
mixing  layer  plays  a  key  role  in  the 
processes  leading  to  the  formation  of 
photochemical  smog,  including  the 
formation  of  ground-level  O-.,  In  fact, 
increased  penetration  of  UA'-B  radiation 
to  the  troposphere  due  to  stratospheric 
0-.  depletion  would  likely  increase 
ground-level  concentrations  of  O-,  in 
most  urban  and  many  rural  areas  of  the 
U.S.  (U.S.  EPA.  1996a.  p  3-5)  The 
chain  of  indirect  events  triggered  bv 
increased  penetration  of  U\'-B  radiation 
can  result  in  both  increases  and 
decreases  in  aerosol  and  acid  rain 
formation  (US,  EPA.  1996a:  pp,  3-38  to 
39).  with  attendant  further  feedbacks 
through  heterogeneous  chemistr\'  and 
aerosol  scattering  of  LTV-B  radiation  All 
of  these  complex  processes  could,  under 
vary'ing  conditions,  increase  or  decrease 
the  amount  of  UV-B  radiation  that 
actually  reaches  ground  level  relative  to 
an  unperturbed  case.  The  reactions  can 
further  affect  the  concentrations  of 
radiatively  important  substances  such  as 
methane,  ozone,  and  particles,  and 


could  affect  local,  regional,  and  global 
climate. 

Setting  aside  the  direction  and 
magnitude  of  these  complex  indirect 
effects  of  LIV'-B  radiation  penetration  on 
ground-level  air  pollution,  and 
assuming  appropriate  sun  angles  and 
cloud  density,  the  marginal  effect  of 
ground-level  O;  on  the  absorption  of 
UV-B  radiation  by  the  earth's 
atmosphere  can  be  considered 
separately.  Because  of  increased 
scattering  of  incident  L'V-B  radiation  by 
the  denser  layer  air  molecules,  droplets, 
and  particles  nearer  the  surface, 
tropospheric  O.  can  absorb  somewhat 
more  UV-B  radiation  than  an  equal 
amount  of  0-,  in  the  stratosphere  (Bruhl 
and  Creutzen.  1989).  The  extent  to 
which  this  increase  in  unit  effect  occurs 
depends  on  the  relative  concentrations 
and  character  of  aerosols  in  the 
troposphere  as  compared  to  the 
stratosphere, 

.■\  further  consideration  is  the  relative 
effectiveness  of  ground-level  Oi  in 
absorbing  those  spectra  of  U\ -B 
radiation  wavelengths  most  likely  to 
cause  health  effects.  The  "effective 
dose"  of  UV-B  radiation  can  be 
expressed  as  a  function  of  two  factors, 
the  intensity  of  radiation  (bv 
wavelength)  reaching  the  earth  s  surface 
and  the  action  spectrum.  The 
wavelength-dependent  effect  of  O*  on 
reducing  the  intensity  of  radiation  in  the 
UV-B  range  is  summarized  above.  The 
action  spectrum  describes  how  effective 
radiation  at  particular  wavelengths  is  at 
causing  a  particular  biological  effect  or 
a  response  in  an  instrument.  Action 
spectra  allow  the  estimation  of  the 
potential  effects  of  simultaneously 
changing  radiation  at  different 
wavelengths  by  different  amounts,  as 
happens  with  changing  O;  levels. 
Laboratory  and  field  studies  have  been 
used  to  estimate  and  adopt  action 
spectra  conventions  for  various 
biological  endpoints  (e.g..  Madronich. 
1992),  As  noted  above,  uncertainty 
exists  about  the  action  spectra  as  well  as 
how  to  specif)'  appropriate  dose  metrics 
for  particular  health  endpoints.  Even 
estimates  of  the  range  of  w  avelengths 
considered  to  be  generally  biologically 
active  vary  within  the  L'V-B  radiation 
spectrum.  These  different  action  spectra 
have  different  sensitivities  to  changes  in 
total  column  O-..  which  are  formalized 
as  numerical  radiation  amplification 
factors  (R.^F),^"  In  general,  a  1  percent 
change  in  total  column  Ox  will  produce 
greater  than  a  1  percent  change  (e.g..  1.1 


*''The  mixing  laver  (relevant  to  the  vertical 
"thickness"  of  ground-level  Oj)  develops  and  grows 
in  height  through  the  day. 


'"The  RAF  is  defined  as  the  percent  increase  in 
effective  dose  disided  by  the  percent  decrease  in 
total  column  zone  (Madronich.  1992), 
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to  1.8  percent)  in  effective  radiation 
dose  for  particular  effects. 

Nevertneless.  as  noted  above,  typical 
summertime  ground-level  0>  pollution 
in  the  eastern  U.S.  is  less  than  1  percent 
of  total  column  O;.  Even  considering  the 
relative  effectiveness  of  ground-level  O^ 
in  reducing  L'V-B  radiation  and  the 
amplification  of  effective  dose,  such 
pollution  could  add  a  few  percent  at 
mo.st  to  naturally  occurring  biologically 
effective  UV-B  radiation  shielding. ■♦" 
Viewed  from  one  perspective  and 
holding  all  other  factors  constant,  the 
assumed  typical  Oi  pollution  level  is 
providing  some    improvement"  or 
incremental  UV-B  radiation  shielding 
above  the  natural  conditions  that  would 
otherwise  e.xist  in  the  mi.xing  layer.  It 
should  also  be  noted  that,  if  typical 
summertime  0-,  levels  were  assumed  to 
approximate  the  estimated  continental 
background  of  about  40  ppb  for  davlight 
hours  (US.  EP.\.  1996b.  p.  20-21).' this 
too  would  represent  an  "improvement" 
over  the  natural  conditions  that  would 
exist  in  the  mixing  layer  without  the 
influence  of  international  transport  of 

The  extent  to  which  changes  in 
ground-level  O;  concentrations  would 
translate  into  changes  in  UV-B 
radiation-related  health  effects  in 
various  locations  cannot,  however,  be 
adequately  viewed  by  reference  to 
uniform  assumptions  applicable  for 
specific  sun  angle,  latitude,  time  of  day. 
cloud  cover,  and  the  presence  of  other 
pollutants. '"'  In  the  real  world,  all  of 
these  factors  vary  with  location,  season, 
meteorology,  and  time  of  day  Moreover, 
the  complex  causal  relationships  noted 
above  among  all  of  these  factors  mean 
that  neither  static  calculations  holding 
other  factors  constant  (e.g..  Cupitt.  1994) 
nor  simple  empirical  associations 
between  measured  ground-level  Oi  and 
UV-B  radiation  (e.g..  Frederick  et  al.. 
1993)  provide  an  adequate  basis  for 
assessing  the  "net"  shielding  associated 


<"  For  reasons  discussed  below,  any  such 
shielding  would  vary  widely  from  dav  to  day.  even 
in  the  summer  Oi  season. 

*"This  estimated  continental  background  is  due 
in  part  to  natural  sources  of  emissions  in  North 
America  and  in  part  to  the  long-range  transport  of 
emissions  from  lx)th  anthropogenic  and  natural 
sources  outside  of  North  America 

'°  Adding  Ir)  the  complexity  of  understanding  this 
relationship  are  the  results  of  high-dose  animal 
toxicology  studies  that  suggest  more  research  is 
needed  into  the  direct  effects  of  ground-level  Oi  on 
the  skin.  Tests  by  Thiele  et  al.  (1997)  suggest  that 
long-term  exposure  to  Oi  can  deplete  vitamin  E  in 
the  skin,  and  this  could  make  the  skin  more 
susceptible  to  the  effects  of  I'V-B  radiation  (IJ.S 
EPA.  1997).  Therefore,  reducing  long-term  ground- 
level  Oi  exposure  might  serve  to  reduce  skin 
problems.  Even  a  relatively  small  Oi  effect  here 
could  partially  or  completely  offset  any  small  UV- 
B  radiation  mediated  effect  estimated  based  on  O. — 
I'V-B  interai  tions  alone. 


with  control  strategy  driven  changes  in 
ground-level  pollution  in  various 
locations  over  an  extended  time  period. 
Moreover,  as  for  the  direct  effects  of  O?. 
the  extent  of  resultant  UV-B  radiation- 
related  health  effects  is  also  heavily 
dependent  on  the  variation  of  these 
physical  changes  superimposed  on  the 
activity  patterns  and  other  factors  that 
determine  population  exposures  and 
sensitivities  to  UV-B  radiation,  and  on 
the  extent  to  which  significant 
biological  responses  can  be  attributed  in 
part  to  episodic  peak  exposures  as  well 
as  to  long-term  cumulative  exposures. 

Assessing  the  effective  Oi  layer 
shielding  is  considerably  more  difficult 
for  ground-level  0»  than  for 
stratospheric  Oi  because  of  its  far 
greater  spatial  and  temporal  variability 
and  the  much  smaller  contribution 
made  by  ground-level  Oi.  Some  insights 
into  the  relative  variability  of  these  two 
layers  are  provided  in  Fishman  et  al. 
(1990).  which  compares  satellite 
measurtwnents  of  stratospheric  Oi  with 
"residual"  tropospheric  O.i,  a  measure 
that  actually  excludes  the  lowest 
portion  of  the  ground-layer  Oi  in  the 
mixing  layer.  For  the  summer  months, 
the  long-term  spatial  variability  in  the 
amount  of  ozone  in  the  stratosphere 
across  the  lower  48  U.S.  States  is  about 
7  percent  (Figure  8c),  while  the 
variability  in  the  tropospheric 
"residual"  is  nearly  4  times  greater,  at 
about  25  percent  (Figure  9c).  By 
comparison,  the  spatial  variability  in 
ground-level  Oi  measurements  across 
regions  and  cities  in  the  U.S.  is  far 
greater  (U.S.  EPA.  1996a,  Chapter  4) 
reaching  200  percent  and  higher  for 
comparable  long-term  measurements. 
Within  an  area  as  small  as  the  Los 
Angeles  basin  alone,  for  example,  the 
median  ground-level  8-hour  Oi  values 
in  different  locations  varied  by  more 
than  a  factor  of  2  (Table  28:  Johnson  et 
al..  1996c).  The  satellite  information 
also  shows  a  marked  contrast  in  the 
seasonal  variations  in  0<  for  these  two 
layers.  The  variation  in  the  summer/ 
winter  stratospheric  Oi  column  over  the 
U.S.  is  only  about  2  to  4  percent,  while 
the  variation  in  seasonal  "residual" 
tropospheric  Oi  is  about  50  to  80 
percent  (Figures  8a,c;9a,c;  Fishman  et 
al.,  1990).  Again,  the  variability  is  even 
greater  for  ground-level  measurements 
(e.g.,  U.S.  EPA,  1996a,  Figure  4-23; 
Frederick  et  al.  1993) 

Although  Fishman  et  al.  (1990)  do  not 
compare  daily  variations  in 
stratospheric  Oi  above  the  U.S.,  it  is 
reasonable  to  conclude  that  the  spatial 
and  annual/seasonal  temporal  stability 
evidenced  by  this  large  stratospheric 
reservoir  would  result  in  far  more  stable 
day-to-day  and  diurnal  patterns  as 


compared  to  ground-level  Oi.  The  high 
variability  of  daytime  Oi  concentrations 
for  these  temporal  scales  is  amply 
documented  in  the  Criteria  Document 
(U.S.  EPA,  1996a,  Figure  4-23). 

The  spatial  and  temporal  stability  of 
the  expansive  and  deep  stratospheric  Oi 
reser\oir  means  that  assessments  of  the 
effects  of  long-term  declines  or 
restoration  can  reasonably  assume  that 
short-term  and  local-scale  variations  in 
important  factors  such  as  cloud  cover, 
other  pollutants,  temperature,  and 
activity  patterns  beneath  this  layer  will 
tend  to  "even  out"  over  time,  permitting 
more  confidence  in  the  magnitude  and 
direction  of  such  assessments.  In 
contrast  to  the  stability  of  the 
stratospheric  O-,  layer,  the  large  spatial 
and  day-to-day  variability  outlined 
above  for  ground-level  0-,  means  that 
geographical  or  temporal  variations  in 
other  factors  such  as  weather,  other 
pollutants,  and  human  activity  patterns 
may  not  "even  out"  in  particular  areas 
under  assessment.  Moreover,  it  is 
reasonable  to  assume  that  the  variations 
in  ground-level  O;  are  not  independent 
of  the  variations  in  many  of  these  other 
factors.  Such  variability  may  have  a 
substantial  impact  on  the  outcome  of 
any  assessment  of  the  relative  effects  of 
a  change  in  ground-level  Oi  strategies  or 
standards.  This,  combined  with  the 
many  local-  and  regional-scale 
interactions  among  all  of  these  factors, 
would  complicate  any  such  ground- 
level  Oi  assessment. 

b.  Factors  Related  to  Area-Specific 
Assessment 

An  enumeration  of  factors  that  would 
be  important  in  assessing  the  potential 
UV-B  radiation-related  consequences  of 
a  more  stringent  Oi  NAAQS  in  any 
geographical  area  serves  to  illustrate  the 
complexities  discussed  above. 
Analogous  to  the  factors  that  were 
important  in  the  respiratory  effects 
exposure  and  risk  assessments 
discussed  above  section  II. A. 2,  these 
UV-B  radiation-related  factors  include: 
the  temporal  and  spatial  patterns  of 
ground-level  Oi  concentrations 
throughout  a  geographic  area  where 
reductions  are  likely  to  occur,  and  the 
variations  in  Oi  concentrations  within  a 
comprehensive  set  of 
"microenvironments"  relevant  to  UV-B 
radiation  exposures:  the  associated 
temporal  and  spatial  patterns  of  UV-B 
radiation  flux  in  such 
microenvironments;  the  temporal  and 
spatial  patterns  of  movement  of  people 
throughout  the  microenvironments 
within  the  geographic  area;  and  the 
effects  of  variable  behaviors  (e.g.,  the 
use  of  sunscreen,  hats,  sunglasses) 
w  ithin  the  range  of  activities  that  people 
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regularly  engage  in,  on  the  effective 
dose  of  LTV-B  radiation  that  reaches 
target  organs  such  as  the  skin. 

While  analogous  to  the  respiratory- 
related  factors,  there  are  a  number  of 
important  differences  between  these  sets 
of  factors  that  arise,  for  example;  (1)  Due 
to  the  indirect  nature  of  the  relationship 
between  changes  in  ground-level  Oi  and 
UV-B  radiation-related  health  effects  (in 
contrast  to  the  direct  relationship 
between  ground-level  Oi  and 
inhalation-related  health  effects):  (2)  the 
long-term  nature  of  the  relevant 
exposures  that  are  associated  with  UV- 
B  radiation's  chronic  health  effects  (in 
contrast  to  the  short-term  exposures 
associated  with  acute  inhalation  effects): 
(3)  the  different  types  of  parameters  that 
are  relevant  to  assessing  dermal 
exposures  (in  contrast  to  those  that  are 
important  in  assessing  inhalation 
exposures):  and  (4)  the  importance  of 
skin  type  in  characterizing  the  sensitive 
populations  (in  contrast  to 
characterizing  sensitive  populations  in 
terms  of  activity  levels  and  respiratorv 
health  status).  Further,  as  was  done  in 
EPA's  assessment  of  respiratorv  effects, 
it  is  important  to  characterize  the 
exposure-related  factors  specificallv  to 
address  the  relevant  at-risk  sensitive 
population  groups.  As  noted  in  section 
II.B.l,  the  sensitivity  to  U'\'-B  radiation 
effects  varies  among  U.S.  demographic 
groups,  such  that  it  couJd  be  important 
to  incorporate  census  data  on  relevant 
characteristics  (e.g.,  age  at  time  of 
exposure,  skin  pigmentation)  that  affect 
an  individuals  susceptibility. 

Aspects  of  each  of  Qiese  factors  are 
discussed  briefly  below,  and  areas 
where  current  information  or  modeling 
tools  are  insufficient  to  address  these 
factors  at  this  time  are  noted. 

(i)  Estimation  of  area-specific  and 
microenvironment  changes  in  ground- 
level  Oi.  Implementation  of  a  more 
stringent  Oi  standard  would,  over  time, 
further  reduce  Oi  concentrations  across 
the  U.S.,  but  would  affect  various  areas 
in  different  ways.  Depending  on  the 
strategies  adopted,  in  some  locations 
peak  concentrations  would  be  reduced 
significantly  during  the  Oi  season, 
while  the  lower  concentrations  that 
occur  on  far  more  numerous  davs  could 
increase  In  such  areas,  the  long-term 
cumulative  effect  could  be  little  net 
change,  or  even  a  small  increase  in 
cumulative  shielding.  In  other  areas,  the 
entire  distribution  of  Oi  could  be 
reduced.  The  assessment  of  the  acute 
respiratory  health  effects  of  Oi 
appropriately  focused  on  the  higher 
portion  of  this  distribution,  using  a 
simple  roll-back  approach  discussed 
above  (section  II. A. 2. a)  to  simulate 
changes  in  air  quality  patterns  during 


the  O?  season  based  on  available  air 
quality  monitoring  data.  For  assessment 
of  chronic  effects  such  as  those 
associated  with  UV-B  radiation, 
however,  where  long-term  cumulative 
exposures  are  of  central  importance,  the 
mid  to  lower  portion  of  the  distribution 
would  also  be  important.  Also  the 
distribution  across  the  entire  vear.  for 
which  Oi  monitoring  data  is  not 
generally  available  in  many  parts  of  the 
country,  could  potentially  be  important 
The  mid  to  low'er  portion  of  the 
distribution  is  much  more  stronglv 
influenced  by  complex  atmospheric 
chemistry,  such  that  more  sophisticated, 
area-specific  modeling  may  be  needed. 

In  addition,  although  not  relevant  to 
assessing  direct  respiratory  effects,  the 
vertical  distribution  of  O3 
concentrations  up  through  the  mixing 
layer  becomes  important  in  assessing 
the  effect  of  Oi  in  shielding  U\'-B 
radiation.  The  current  lack  of  routine 
vertical  profile  measurements  means 
that  little  is  known  about  the  relative 
effect  of  ground-level  control  strategies 
on  Oi  in  the  mixing  layer. 

With  regard  to  characterizing  changes 
in  0-.  concentrations  within 
microenvironments  relevant  to  U\'-B 
radiation  exposure,  it  is  clear  that  this 
set  of  microenvironments  would  differ 
in  some  respects  from  the  set  of 
microenvironments  that  were  relevant 
for  respiratory  effects.  For  example, 
while  indoor  microenvironments  can 
reduce  exposure  to  both  ambient  0-,  and 
UV-B  radiation,  outdoor 
microenvironments  that  are  relevant  for 
inhalation  exposure  do  not  reflect  the 
characteristics  that  are  important  for 
LA'-B  radiation  exposure.  For  example, 
while  not  relevant  to  inhalation 
exposure,  microenvironments  shaded  bv 
the  presence  of  trees,  buildings,  and 
other  structures  in  many  heavilv 
occupied  areas  could  be  important  to 
characterize  because  they  would  fend  to 
have  greatly  reduced  UV-B  radiation 
exposures  even  when  at  the  same 
ground-level  Oi  concentration  as  a 
suimy  microenvironment 

(ii)  Estimation  of  temporal  and  spatial 
patterns  of  UK'-B  radiation  flux 
Relative  to  the  assessment  of  respirator\ 
effects,  the  assessment  of  the  effect  of  Oi 
shielding  on  UV-B  radiation-related 
health  effects  requires  the  additional 
step  of  estimating  how  changes  in  the 
temporal  and  spatial  patterns  of  Oi 
concentrations  result  in  changes  in  the 
patterns  of  L^'-B  radiation  Given  a 
three-dimensional  pattern  of  Oi  levels,  a 
first-order  approximation  of  U\'-B 
penetration  to  the  Earth's  surface  can  be 
readily  made.  The  factors  that  influence 
radiation  flux  through  the  stratosphere 
are  fairlv  well  characterized,  and  most 


directly  related  to  the  modest  changes  in 
stratospheric  Oi  and  large  variations  in 
sun  angle  that  depend  on  latitude,  time 
of  year,  and  time  of  day  (U.S.  EPA. 
1987)  Nevertheless,  bevond  these 
factors,  and  in  addition  to  changes  in 
ground-level  O^,  a  number  of  other 
(second-order)  factors  in  the  boundary 
layer  and  the  rest  of  the  troposphere  can 
affect  the  amount  of  UV-B  radiation 
reaching  potentially  affected 
populations  One  such  factor  is  cloud 
cover,  which  can  reduce  U\'-B  radiation 
reaching  the  earth's  surface  bv  50 
percent  or  more  (Cupitt.  1994)  Another 
such  factor  is  the  presence  of  \J\'-B 
radiation  scattering  and  absorbing 
aerosols.  Depending  on  local 
circumstances  and  the  strategv  chosen, 
aerosol-related  UV-B  radiation  exposure 
might  increase  or  decrease  as  a  result  of 
ground-level  O.  reductions  (U.S.  EPA. 
1996a.  Chapter  3)  Both  0>  and  aerosols 
can  affect  local  climate  as  well  as  UV- 
B  radiation,  and  this  could  affect  cloud 
cover  as  a  further  indirect  consequence 
of  a  reduction  strategy.  While  anv  such 
indirect  effects  might  be  expected  to  be 
small  for  modest  0-.  changes,  it  is  not 
currently  possible  to  predict  the 
magnitude  or  the  sign  of  their  net  effect 
on  LT-B  radiation  penetration 

(iii)  Estimation  of  temporal  and 
spatial  patterns  of  movement  of  people 
throughout  microenvironments.  While 
population  densities  are  high  in  areas 
with  the  highest  ground-level  O3 
concentrations,  people  may  not  receive 
their  highest  exposure  to  iH'-B 
radiation  in  such  locations  Reductions 
in  Oi  shielding  would  presumably  be 
most  significant  in  outdoor  recreational 
areas  such  as  the  beach  or  rural  open 
areas  where  many  people  likely  receive 
a  disproportionate  share  of  their 
cumulative  sun  exposure.  Local  or 
regional  meteorological  factors  can. 
however,  cause  ground-level  0-. 
concentrations  to  be  lower  in  manv  such 
areas,  particularly  in  the  western  United 
States.  For  example.  O.  concentrations 
in  the  heavily  populated  Los  Angeles 
area  tend  to  be  lowest  at  the  coast  and 
increase  inland:  in  this  case,  smog- 
related  O.  would  be  providing  the  least 
shielding  where  the  potential  for 
exposure  to  L'\'-B  radiation  is  the 
highest.  The  extensive  database  on 
human  activity  patterns,  which  was 
used  in  the  assessment  of  respirator*- 
effects,  does  not  include  parameters  that 
relate  to  people's  movement  through  the 
types  of  outdoor  microenvironments 
that  are  relevant  to  the  assessment  of 
L"\'-B  radiation  exposure.  For  example, 
additional  data  would  be  needed  to 
conduct  an  exposure  analysis  that  could 
account  for  the  fraction  of  UV-B 
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radiation  exposure  that  is  incurred 
during  outdoor  recreational  activities  in 
non-shaded  microenvironments.  EPA 
believes  that  reliable  estimation  of  the 
change  in  LTV'-B  radiation  exposure 
associated  with  reducing  ground-level 
Oj  would  be  hindered  by  not  taking 
such  factors  into  account. 

(iv)  Effects  of  variable  behaviors  on 
effective  dose  of  UV-B  radiation. 
Another  important  factor  to  be 
considered  in  assessing  the  potential 
IJV-B  radiation-related  effects  of  a 
change  in  ground-level  Oi  is  that  human 
behavior  affects  UV-B  radiation 
exposures.  When  people  choose  to 
shield  themselves  from  UV-B  radiation 
exposure  with  clothing  and  sunscreens, 
and  by  timing  their  outdoor  activities  to 
avoid  peak  sun  conditions,  they  are 
affecting  a  parameter  that  is  important 
in  assessing  UV-B  radiation-related 
effects.  The  generally  well-known  risks 
associated  with  too  much  sun  exposure 
are  such  that  many  people  limit  their 
own  as  well  as  their  children's  exposure 
through  such  measures,  regardless  of  the 
status  of  the  protective  stratospheric  O^ 
layer  or  variable  amounts  of  ground- 
level  0-.  pollution.  While  some  sun 
exposure  is  generally  beneficial  to 
health,  limiting  excessive  sun  exposure 
would  remain  important  for  a  person's 
health  even  if  the  stratospheric  0^  layer 
were  fully  restored  to  its  natural  state. '^^ 

Since  sun-seeking  or  sun-avoidance 
behaviors  can  tend  to  maximize  or 
minimize  exposure  to  UV-B  radiation, 
not  factoring  such  behavioral  data  into 
an  area-specific  exposure  assessment 
would  hinder  reliable  estimation  of  the 
increased  exposure  associated  with 
reducing  ground-level  Oi.  Changes  in 
behavior  in  the  past,  specifically 
increases  in  sun-seeking  behaviors,  are 
believed  to  be  the  primary  reason  for  the 
increases  in  skin  cancer  incidence  and 
mortality  observed  in  the  U.S.  by  the 
1980's  (U.S.  EPA,  1987).  Conversely, 
future  rates  of  skin  cancer  could  be 
reduced  to  the  extent  that  people  choose 


^'  Because  of  the  high  baseline  risk  of  effects 
under  natural  conditions,  as  well  as  the  increased 
risk  posed  by  stratosphenc  Oi  depletion,  medical 
authorities  and  governmental  bodies  havr 
developed  campaigns  to  effect  such  changes  in 
behavior  The  EPA  and  the  National  Weather 
Service  (NWS)  develofied  the  IJV  Index  The  Index 
provides  a  forecast  of  the  expected  risk  of 
overexposure  to  the  sun  and  indicates  the  degree  of 
caution  thai  should  be  taken  when  working. 
playing,  or  exercising  outdoors  The  EPA  also 
developed  the  SunWise  School  Program  to  be  used 
in  conjunction  with  the  UV  Index  This  program  is 
designed  to  educate  the  public.  esp«cially  children 
and  their  care  givers,  about  the  health  nsks 
associated  with  overexposure  to  UV  radiation  and 
encourage  simple  and  sensible  behaviors  that  can 
reduce  the  nsk  of  sun-related  health  problems  later 
in  life  (US  EPA.  1995a.  bj 


to  change  their  behavior  by  increasing 
sun-avoidance  behaviors. 

Public  awareness  of  the  risks 
associated  with  overexposure  to  UV 
radiation  seems  to  be  having  an  effect 
on  behavior.  In  1987,  EPA  noted  that 
behaviors  causing  increased  UV-B 
radiation  exposure  were  apparently 
reaching  an  upper  limit  (U.S.  EPA, 
1987.  ES-35).  The  effect  of  increased 
awareness  of  the  health  consequences  of 
UV-B  radiation  exposure  on  decreasing 
the  number  of  harmful  exposures  is  not 
likely  to  show  up,  in  terms  of  reducing 
the  incidence  and  mortality  rates  of  skin 
cancers,  for  many  years.  Nevertheless, 
ignoring  its  effects  would  tend  to  bias 
exposure  estimates  in  an  area-specific 
assessment  of  the  UV-B  radiation- 
related  affects  of  smog  reduction 
strategies. 

Based  on  the  discussion  of  factors 
above,  the  Administrator  believes  that 
more  information  is  needed  to  address 
these  factors  before  reliable  area-specific 
quantitative  assessment  of  potential 
UV-B  radiation-related  consequences  of 
a  more  stringent  O^  NAAQS  would  be 
possible.  EPA  intends  to  seek  additional 
information  relevant  to  such 
quantitative  assessment.  EPA  is  now 
requesting  comment  on  the  factors 
discussed  above. 

3  Evaluation  of  UV-B  Radiation- 
Related  Risk  Estimates  for  Ground-level 
Oi  Changes 

As  should  be  clear  from  the 
discussion  above,  a  full  risk  assessment 
of  LTV-B  radiation-related  effects 
resulting  from  a  moderate  change  in 
ground-level  Oi  would  be  an  extremely 
challenging  enterprise  that  appears  to  be 
beyond  current  data  and  modeling 
capabilities.  Nevertheless,  three 
analyses  {Cupitt,  1994;  U.S.  DOE,  1995; 
Lutter  and  Wolz,  1997)  have  developed 
estimates  that  attempt  to  bound  the 
potential  indirect  UV-B  radiation 
related  effects  associated  with  replacing 
the  former  1-hour  Oi  NAAQS  with  an  8- 
hour  0^  standard.  All  three  analyses 
essentially  reflect  a  static  comparison  of 
two  separate  Oi  concentrations  on  a 
national  basis,  and  include,  either 
explicitly  or  implicitly,  numerous 
assumptions  needed  while  excluding 
the  important  area-specific  issues  and 
factors  outlined  above. 

The  most  thoroughly  documented 
calculations  are  those  provided  in 
Cupitt  (1994),  an  EPA  white  paper 
developed  as  an  initial  scoping  analysis 
of  the  issues,  in  preparation  for 
potential  consideration  in  the 
Regulatory  Impact  Analysis  (RIA)  that 
would  accompany  the  Oi  NAAQS 
regulatory  package.  The  paper  discusses 
many  of  the  important  factors  and 


uncertainties  outlined  above, 
summarizes  key  background 
information  to  provide  perspective,  and 
includes  a  discussion  and  table 
summarizing  the  many  simplifying 
assumptions  that  were  needed  to  permit 
the  development  of  quantitative 
estimates.  Cupitt's  analysis  evaluates 
changes  resulting  from  cumulative 
exposures  under  two  scenarios, 
including  one  that  compares  estimates 
of  N'MSC  incidence  associated  with  an 
assumed  reduction  of  daytime  summer 
Oi  of  10  ppb  in  Oi  that  would  occur 
uniformly  throughout  30  eastern  States 
and  the  District  of  Columbia  and  within 
an  assumed  atmospheric  mixing  layer 
that  ranged  up  to  2  km  in  altitude. 
Assuming  no  other  relevant  factors 
changed  over  the  several  decade 
exposure  period  that  would  be  required, 
the  resulting  increase  in  NMSC 
incidence  for  this  extreme  scenario  was 
estimated  eventually  to  reach  'between 
0.6%  and  1%."  While  these  percentages 
are  small — indeed  too  small  to  be 
measurable  (Cupitt,  1994) — if  taken  at 
face  value,  they  would  not  necessarily 
be  judged  as  trivial  because  of  the  large 
baseline  of  NMSC.  For  reasons  outlined 
below,  however,  even  these  small 
percentage  estimates  appear  to  be 
substantially  overstated  and  cannot  be 
considered  reliable 

The  Cupitt  paper  was  never  formally 
published,  but  it  was  subjected  to 
internal  agency  peer  review  and 
commentary  by  experts  at  EPA's  Office 
of  Research  and  Development  (ORD) 
(Childs.  1994;  Altshuller,  1994).  While 
finding  the  exposition,  including 
recognition  of  the  difficulties  in  such  an 
approach,  to  be  "very  acceptable."  the 
reviewers  noted  substantial 
uncertainties  in  basic  data  and  concerns 
about  the  numerous  simplifying 
assumptions  that  called  the  numericcil 
results  into  significant  question. 
Examples  of  data  uncertainties  noted  by 
the  reviewers  include:  (1)  The  accuracy 
of  column  Oi  (in  Dobson  units)  and  UV 
measurements  used:  (2)  the  fact, 
recognized  in  Cupitt  (1994),  that  the 
predicted  UV-B  radiation  flux  changes 
are  at  the  "noise  "  level  and  could  not 
be  reliably  detected  statistically  or 
attributed  to  the  change  in  ground-level 
Oj  concentration;  (3)  data  on  effects  of 
aerosols  are  limited,  yet  ignoring  such 
effects  in  estimating  the  Oi — UV-B 
radiation  relationship  was  "erroneous;" 
and  (4)  data  to  permit  dynamic 
assessment  of  the  feedback  between 
increased  UV  radiation  and  increased 
Oi  is  limited  to  uncertain  models,  and 
this  potential  feedback  mechanism  was 
ignored  in  the  analysis  (Childs,  1994). 

Reviewers  also  questioned  a  number 
of  the  simplifying  assimiptions  that 
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could  have  "substantial  impact  "  on  the 
resulting  risk  estimates.  Among  these 
were:  (1)  The  assumed  mixing  height  of 
2  km,  which  reviewers  considered  too 
high  on  average,  especially  for  the 
eastern  United  States  (By  overstating  the 
thickness  of  the  pollution-related  layer 
of  the  atmosphere  that  is  the  focus  of  the 
control  strategies  designed  to  attain  the 
NAAQS,  this  factor  would  bias  the 
estimates  upwards  by  as  much  as  a 
factor  of  2.):  (2)  the  assiunption  that  the 
ozone  mixing  ratio  is  the  same  at  the 
earth's  surface  as  it  is  at  2  km,  when  the 
vertical  profile  varies  through  the 
diurnal  cycle  (Because  vertical  mixing 
increases  through  the  day,  this 
assumption  would  be  most  important  in 
the  earlier  portion  of  daylight  hours): 
(3)  the  assumption  that  neither  aerosols 
nor  Oi  production  cycles  themselves 
exert  either  positive  or  negative 
feedback  on  UV-B  penetration  (As 
noted  in  the  previous  section,  a 
dynamic  consideration  of  these  factors 
could  change  the  direction  of  the  result 
in  particular  areas.);  (4)  the  assumption 
that  NMSC  might  result  from  episodic 
exposures,  when,  in  fact,  NMSC  results 
from  cumulative  doses  (This 
assumption  affects  only  separate  and  far 
smaller  estimates  Cupitt  made  for 
episodic  changes,  essentially 
invalidating  those  results.);  (5)  the 
assumption  that  all  people  would  be 
susceptible  based  on  assumed  exposure 
factors:  and  (6)  the  assumption  that 
behavioral  patterns,  demographic 
patterns,  and  meteorological  factors  and 
other  factors  related  to  actual  exposures 
remain  constant  over  time  (Childs.  1994: 
AltschuUer.  1994). 

These  reviewers  capsulized  their 
conclusions  regarding  the  quantitative 
results  of  this  analysis  as  follows: 

In  summani.  (1)  the  numbers  resulting 
from  these  calculations  are  quite  sinall.  and 
(2)  the  limitations  of  the  accuracy  and 
reliability  of  the  input  to  the  calculations 
produces  numbers  that  cannot  be  defended, 
whether  large  or  small.  (Childs,  1994). 

As  noted  in  the  discussion  above,  this 
is  not  simply  a  matter  of  uncertain  and 
small  risk  estimates.  On  balance,  several 
of  the  problems  noted  above  served  to 
inflate  the  overall  estimates,  and, 
depending  upon  local  conditions  and 
the  control  strategy  assumed,  could 
even  call  the  direction  of  the  results  into 
question  for  some  locations.  Further,  a 
significant  bias,  not  highlighted  in  the 
cited  reviews,  is  how  well  the  assumed 
10  ppb  change  in  daytime  Oi  levels 
averaged  over  an  entire  summer  season 
(and  over  half  the  U.S.)  reflects  what 
might  occur  in  response  to  the  revised 


Oi  NAAQS. 52  In  fact,  this  assumed 
change,  as  well  as  the  assumptions 
regarding  its  spatial  and  vertical  extent, 
are  significantly  larger  than  could 
reasonably  be  expected  based  on  the 
revisions  to  the  Oi  standard 
promulgated  m  1997. 

To  provide  a  fair  comparison,  it  is 
necessary  to  convert  the  1-hour  standard 
into  its  nearest  8-hour  equivalent.  As 
documented  in  the  Staff  Paper  (U.S. 
EPA,  1996b).  the  nearest  equivalent  8- 
hour  standard  would  have  a  level  of 
about  0.09  ppm  Superficially,  this 
might  app>ear  to  support  a  10  ppb 
difference  compared  to  the  0.08  ppm  8- 
hour  standard  set  in  1997.  until 
considering  that  these  standards  are 
stated  in  reference  to  extreme  high 
values  in  the  distribution  (e.g.,  the 
average  of  the  4th-highest  daily 
maximum  concentrations)  Cupitt's 
analysis  assumed  that  a  "mixing  layer" 
up  to  2  km  deep  over  a  very  large 
geographical  region  would  experience  a 
change  of  10  ppb  in  daylight  average  Oi 
for  an  entire  Oi  season.  This  scenario 
would  require  a  challenging  regional 
strategy  that  would,  on  average,  reduce 
each  day  for  the  over  1 50  dav  Oi  season 
by  10  ppb.  Yet,  the  0  08  ppm  8-hour  0. 
standard  would  require  that  only  the 
fourth-highest  day  of  the  ozone  season 
be  reduced  by  about  10  ppb,  as 
compared  to  the  previous  standard. 
Based  on  available  Oi  trends 
information,  strategies  that  reduce  peak 
Oi  days  would  have  far  less  effect  on  the 
far  more  numerous  days  toward  the 
middle  and  lower-parts  of  the  Oi  season 
distribution  (e.g.,  US  EPA,  1996a. 
Figures  4-2,  4-3)  In  fact,  as  reported  in 
the  Response  to  Comments  document, 
based  on  earlier  RIA  projections  of  long- 
term  Oi  reductions  that  might  occur 
writh  the  0.08  ppm  8-hour  Oi  standard, 
the  magnitude  of  the  assumed  average 
change  appears  to  be  overstated  bv  more 
than  a  factor  of  3  (U.S.  EPA.  1997) 
When  considered  with  the  excessively 
high  assumed  mixing  layer,  the  overly 
large  geographical  area  requiring 
reductions  (over  30  States),  and  the 
assumption  that  the  entire  population 
would  be  at  the  same  risk  as  the  more 
sensitive  subpopulations.  it  is  EPA's 
judgment,  based  on  the  record,  that 
these  readily  identified  biases  could 
well  be  on  the  order  of  a  factor  of  10. 
EPA  solicits  comment  on  the 
assumptions  discussed  above. 

More  subtle  are  the  uncertainties  and 
potential  bias  inherent  in  an  essentiallv 
static  comparison  of  two  different  Oi 


'-Cupitt  provides  no  rationale  for  the  selection 
for  this  value  where  it  first  appears  in  a  Table, 
which  is  characterized  as  addressing  "questions 
fromOMB 


values  that  are  assumed  to  be  uniform 
over  a  very  large  area  Dynamic,  real- 
world  strategies  would  involve  a 
number  of  alternative  local  and  regional 
scale  approaches  that  vary  significantly 
in  time  and  space,  with  a  variety  of 
possible  outcomes  with  respect  to  the 
middle  and  lower  portions  of  the 
distribution  that  is  most  relevant  to 
estimating  long-term  summer  averages 
over  a  period  of  decades  into  the  future 
An  example  of  such  local  strategy- 
dependent  outcomes  would  be  rontroi 
of  NOx  emissions  across  a  metropolitan 
area,  which  could  reduce  Oi 
concentrations  at  downwind  peak 
monitors,  but  also  result  in  localized 
increases  in  lower  concentrations  in  the 
center  city  area  (National  Academy  of 
Sciences,  1991.  Figure  11-2)  As  noted 
in  section  II. B. 2  above  and  in  Altshuller 
(1994).  the  interrelated  indirect  results 
from  reduced  d  and  UV-B  radiation 
could  trigger  feedbacks  through 
increased  Oi.  aerosol,  or  cloud  cover 
that  could  partially  or  fully  offset  the 
initial  Oi  effects  on  V\-B  radiation 
Available  data  and  assessment  tools  do 
not  permit  a  reasonable  quantitative 
assessment  of  these  second-and  third- 
order  indirect  effects  (Altshuller.  1994; 
Childs.  1994) 

Other  potential  problems  associated 
with  ignoring  area-specific 
considerations  in  an  d,  LA'-B  risk 
analysis  summarized  in  the  previous 
section  include  the  assessment  of  local 
physical  factors  (eg.,  buildings)  that 
reduce  L'V-B  radiation  exposure  in 
outdoor  microenvironments. 
meteorological  conditions  (e.g.,  sea 
breeze)  or  l(x;al  emissions  patterns  that 
reduce  pollution  in  high  LT-B  radiation 
exposure  microenvironments. 
behavioral  adjustments  to  information 
concerning  U\'-B  radiation  risk  over 
time,  and  local  differences  in  the 
proportion  of  sensitive  populations. 
Even  Cupitt's  assumption  that  90 
percent  of  exposure  occurs  dunng  the 
summer  Oi  season  embeds  an 
assumption  about  long-term  personal 
behavior  for  which  little  empirical 
evidence  exists 

In  summary,  the  Cupitt  (1994)  white 
paper  was  useful  for  its  intended 
purpose  as  a  scoping  analysis  to  identify 
the  potential  issues  arising  in  any 
attempt  to  assess  the  potential  shielding 
provided  by  changes  in  ground-level  Oi, 
It  established  that  any  effects  of  even 
fairly  large  long-term  O.  reductions  in 
ground-level  Oi  would  be  quite  small, 
but  as  evidenced  in  the  comments  of  the 
peer  review  and  the  discussion  above. 
available  data  and  modeling  tools  fall 
far  short  of  permitting  reliable 
quantitative  risk  estimates  for 


( 
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consideration  in  standard  setting  or 
benefits  assessments. 

The  analysis  of  this  issue  bv  U.S. 
Department  of  Energy  (DOE)  staff  (1995) 
is  summarized  in  a  statement  submitted 
as  a  part  of  public  comments  at  a 
CASAC  meeting  The  exposition  is  far 
less  complete  than  that  of  Cupitt.  and  it 
is  quite  difficult  to  reconcile  the  range 
of  estimates  for  NMSC,  the  lower  bound 
of  which  are  less  than  Cupitt.  while  the 
upper  bound  estimates  are  more  than 
double  his.  The  analysis  apparently 
starts  with  the  same  assumptions 
regarding  a  constant  change  in 
summertime  0»  of  10  ppb  through  a  2 
km  mixing  layer,  but  important 
information  about  the  other 
assumptions  is  lacking.  In  any  event,  the 
paper  does  not  appear  to  improve  upon 
the  methodology  in  the  Cupitt 
analysis."'^  Given  that  the  U.S.  DOE 
statement  must  share  the  limitations 
outlined  above  for  Cupitt  and  the  fact 
that  the  analytical  approach  is  not  well 
documented  nor  peer  reviewed,  no 
reliance  is  placed  on  the  quantitative 
results  presented  in  the  U.S.  DOE 
submission. 

The  work  of  economic  analysts  Lutter 
and  VVolz  (1997)  provides  a 

preliminarv  analysis"  of  UV-B 
radiation  screening  by  tropospheric  0\ 
Here,  the  exposition  permits  a  more 
direct  comparison  with  that  of  Cupitt. 
and  it  appears  that  many  of  the  same 
simplifying  assumptions  were  used — 
either  explicitly  or  implicitly  This 
paper  relied  upon  Cupitts  assumption 
that  the  NAAQS  revision  might  bring 
about  a  summertime  average  of  10  ppb 
reduction  in  Oi  in  areas  not  attaining 
the  standard.  As  discussed  above,  based 
on  the  record,  EPA  believes  this 
substantially  overstates  the  likely  effect 
of  the  NAAQS  revision.  Their 
assumption  of  a  constant  mixing  ratio 
for  the  10  ppb  change  that  would  extend 
well  above  the  planetary  boundary 
layer,  up  to  10  km,  also  introduces 
upward  bias  into  their  upper-bound  risk 
estimates  The  resultant  apparent  dose 
appears  to  be  a  factor  of  4  larger  than  the 
upper  bound  used  by  Cupitt  and  U.S. 
DOE  staff.  The  other  quantitative  inputs 
to  the  analysis  differed  to  a  more  modest 
degree  from  those  used  by  Cupitt  In  the 
end.  the  upper  bound  estimate  of  NMSC 
is  more  than  double  that  of  Cupitt,  due 


• '  In  addition  to  estimates  for  NMSC,  the  U.S. 
DOE  statements  also  piDvided  estimates  for 
melanoma  skin  cancers  and  cataracts.  As  discussed 
above,  the  quantitative  relationship  between 
<  umulative  I'V-B  exposure  and  the  latter  effects  arc 
not  as  well  established  as  for  NMSC  Given  the  lack 
of  documentation  and  the  additional  uncertainties 
over  those  for  NMSt..  neither  the  US  DOE 
estimates  of  such  effects  nor  the  uncritical  reliance 
on  them  bv  Lutter  and  Wolz  (1997)  should  not 
given  quantitative  credence. 


largely  to  the  unwarranted  assumption 
of  a  1 0  km  mixing  height. 

Again,  because  the  quantitative 
assessment  shares  most  of  the 
limitations  cited  above  for  Cupitt.  and 
actually  adds  substantial  bias  in  a  key 
assumption,  EPA  has  placed  no  reliance 
on  the  quantitative  risk  estimates  for 
NMSC  from  Lutter  and  Wolz  (1997)  or 
to  the  secondary  estimates  derived  in 
the  U.S.  DOE  analyses.  EPA  solicits 
comment  on  the  assessments  discussed 
above. 

At  the  end  of  the  1997  O.  NAAQS 
review,  EPA  published  the  final  RIA, 
containing,  among  other  requirements, 
an  analysis  addressing  all  of  the 
quantifiable  benefits  of  the  Oj  NAAQS. 
This  analysis,  which  was  reviewed  by 
other  Federal  agencies  and  approved  for 
release  by  the  Office  of  Management  and 
Budget  (0MB),  concluded  that  the 
available  scientific  and  technical 
information  would  not  permit  reliable 
quantitative  estimates  of  any  effect  of 
changing  the  O,  NAAQS  on  UV-B 
radiation-related  effects.  Based  on  the 
present  examination  of  all  of  the 
available  information  in  the  record,  the 
Administrator  believes  that  this  remains 
a  sound  conclusion. 

C  Consideration  of  Net  Adverse  Health 
Effects  of  Ground-Level  Oy 

In  considering  the  net  adverse  health 
effects  of  ground-level  Ou  EPA  has 
focused  on  characterizing  and  weighing 
the  comparative  importance  of  the 
potential  indirect  beneficial  health 
effects  associated  with  the  attenuation 
of  UV-B  radiation  by  ground-level  Oi 
(section  11  B  above)  and  the  direct 
adverse  health  effects  associated  with 
breathing  Oi  in  the  ambient  air  (section 
II. A  above).  The  same  key  factors 
considered  by  EPA  in  its  1997  review  of 
the  Q\  standard  are  again  considered 
here  in  characterizing  the  additional 
information  on  potential  beneficial 
effects  and  in  comparatively  weighing 
this  information  relative  to  the  direct 
adverse  effects.  Beyond  quantitative 
assessments  of  exposure  and  risk  that 
were  central  to  EPA's  1997  review,  these 
factors  include  the  nature  and  severity 
of  the  effects,  the  types  of  available 
evidence,  the  size  and  nature  of  the 
sensitive  populations  at  risk,  and  the 
kind  and  degree  of  uncertainties  in  the 
evidence  and  assessments.  In 
recognition  of  the  complexity  and 
multidimensional  nature  of  such  a 
comparison,  no  attempt  is  made  to 
characterize  all  the  relevant  effects  or 
associated  risks  to  public  health  with  a 
common  metric. 

The  available  record  information  on 
the  potential  indirect  beneficial  health 
effects  associated  with  ground-level  Oj 


includes  information  from  studies  of 
health  effects  caused  by  exposure  to 
UV-B  radiation  and  studies  that  focus 
on  the  consequences  of  unnaturally  high 
exposures  to  UV-B  radiation  due  to 
depletion  of  the  stratospheric  O)  layer, 
as  well  as  analyses  that  attempt  to  focus 
specifically  on  the  consequences  of 
assumed  changes  in  tropospheric  O3 
levels.  The  nature  and  severity  of  the 
effects  of  UV-B  radiation  exposure  on 
the  skin,  eye.  and  immune  system  are 
discussed  above  (section  II.B.l).  as  is  the 
nature  of  sensitive  populations  at  risk 
for  these  effects.  These  effects, 
especially  on  the  skin  and  eye,  are 
generally  understood  to  be  associated 
with  long-term  cumulative  exposure  to 
UV-B  radiation  and  to  have  long  latency 
periods  from  cumulative  exposures, 
especially  those  early  in  life.  People 
with  light  skin  pigmentation  make  up 
the  primary  at-risk  population  for  effects 
on  the  skin,  especially  for  NMSC,  while 
at-risk  populations  for  other  effects  are 
not  as  well  understood.  For  NMSC, 
uncertainties  in  the  evidence  generally 
relate  to  uncertainties  in  the  relevant 
action  spectra  and  BAFs,  as  well  as  in 
factors  related  to  characterizing  the 
severity  of  the  different  types  of  N'MSC. 
Based  on  the  record  information,  for  the 
other  effects,  the  role  of  UV-B  radiation 
is  less  well  understood  (e.g.,  as  to 
relevant  action  spectra,  BAFs,  the  nature 
of  exposures  of  concern),  although 
cumulative  exposure  to  UV-B  radiation 
is  thought  to  play  a  causal  role.  These 
characterizations  are  derived  from  the 
large  body  of  epidemiologic  and 
toxicologic  evidence  that  served  as  the 
basis  for  the  reference  document  by  EPA 
(1987). 

The  record  includes  a  quantitative 
assessment  conducted  by  EPA  (1987. 
App.  E)  of  the  health  risks  associated 
with  changes  in  exposure  to  UV-B 
radiation  attributable  to  changes  in  the 
stratospheric  Oi  layer.  This  assessment 
models  the  relationship  between  wide- 
scale  changes  in  global/regional  levels 
of  stratospheric  0»,  resulting  from 
emissions  of  0\  depleting  substances 
with  long-atmospheric  lifetimes,  and 
changes  in  U'V-B  radiation  flux  as  a 
function  of  latitude  for  three  broad 
regions  across  the  United  States. ^*'  As 
discussed  above  (section  II. B. 2),  because 
changes  in  the  stratospheric  0i  layer  are 
relatively  uniform  across  broad  regions, 
varying  across  the  U.S.  primarily  with 


^*  Since  the  EPA  s  1987  risk  assessment  on 
stratospheric  ozone  depletion,  numerous  changes 
have  been  made  to  the  model  to  reflect  the 
commitments  made  since  1987  by  the  United 
Stales,  under  amendments  to  the  Montreal  Protocol, 
for  reductions  in  production  of  various  ozone 
depleting  chemicals  and  to  incorporate  more 
accuratelv  the  latest  scientific  information. 
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latitude,  information  on  localized 
spatial  and  temporal  patterns  of 
exposure-related  variables  (e.g..  changes 
in  ground-level  O-,,  meteorological 
conditions,  human  activity  patterns)  are 
not  relevant  in  producing  credible 
estimates  of  risk  associated  with 
changes  in  stratospheric  Ov  This  is  in 
sharp  contrast  to  the  nature  of  the 
information  necessary  to  produce 
credible  estimates  of  risk  associated 
with  changes  in  exposures  to  UV-B 
radiation  projected  to  result  from 
changes  in  ground-level  0)  that  would 
be  associated  with  attainment  of 
alternative  8-hour  standards  for  O, 

An  evaluation  of  the  available 
analyses  that  have  produced  estimates 
of  health  risks  associated  with  changes 
in  ground-level  0<  (section  II. B. 3  above) 
identifies  major  limitations  in  available 
information  that  resulted  in  the  need  for 
the  analyses  to  incorporate  broad  and 
unsupportable  assumptions.  These 
limitations  are  particularly  important 
with  regard  to  information  on  spatial 
and  temporal  patterns  of  changes  in 
ground-level  0>  likely  to  result  from 
various  future  emission  control 
strategies,  relevant  meteorological 
conditions  and  atmospheric  chemistry 
leading  to  a  cascade  of  broader  indirect 
effects,  and  human  demographic  and 
activity  patterns  likely  to  result  in 
exposures  of  concern.  For  the  reasons 
discussed  above,  these  limitations  are 
judged  to  be  of  central  importance  in 
any  such  analysis.  Thus,  in  light  of  such 
limitations,  the  Administrator  agrees 
with  internal  and  external  reviewers  in 
proposing  to  conclude  that  the  available 
scientific  and  technical  information 
would  not  permit  credible  quantitative 
estimates  of  these  potential  beneficial 
effects. ^''  Thus,  available  analyses  based 
on  such  limited  information  cannot 
ser\e  as  credible  estimates  of  potential 
beneficial  effects  associated  with  the 
presence  of  ground-level  0»  due  to  man- 
made  emissions  of  Oj  forming 
substances. 

Further,  in  setting  aside  the  available 
quantitative  analyses,  EPA  notes  that 
our  above  evaluation  of  a  number  of 
critical  factors  in  the  analyses  provides 
reasons  for  believing  that  the  public 
health  impacts  of  any  potential 
beneficial  effects  associated  with 
ground-level  0>  are  likely  very  small, 
albeit  unquantifiable  at  this  time 
(section  II. B. 2).  In  giving  qualitative 
consideration  to  the  available  evidence 


^^This  conclusion  was  also  reached  bv  the  Health 
and  Ecological  Effects  Subcommittee  of  the 
Advisory  Council  on  Clean  .Air  Compliance 
Analysis,  a  [jart  of  EPA's  Science  Advisory  Board, 
in  conjunction  with  their  review  of  the  "The 
Benefits  and  Costs  of  the  Clean  Air  Act  1990  to 
2010- (EPA.  1999b) 


on  potential  indirect  beneficial  effects  of 
ground-level  0<.  EPA  believes  it  is 
appropriate  to  weigh  this  information  in 
the  context  of  the  body  of  evidence  on 
adverse  effects  caused  by  direct 
inhalation  exposures  to  ground-level  O? 
that  formed  the  basis  for  the  1997  O? 
primary  standard. 

As  an  initial  matter,  as  discussed  in 
the  1997  final  rule,  the  Administrator 
focused  primarily  on  quantitative 
comparisons  of  risk,  exposure,  and  air 
quality  in  selecting  both  the  level  (62  FR 
38867'-8)  and  form  (62  FR  38869-72)  of 
the  1997  Oj  primary  standard.  More 
specifically,  she  looked  at  comparisons 
of  both  those  risks  to  public  health  that 
can  be  explicitly  quantified  in  terms  of 
estimated  incidences  and  the  size  of  the 
at-risk  population  (e.g..  children)  likely 
to  experience  adverse  effects,  as  well  as 
those  for  which  quantitative  risk 
information  is  more  limited,  but  for 
which  quantitative  estimates  of  the 
number  of  children  likely  to  experience 
exposures  of  concern  could  be 
developed  (as  discussed  in  section 
II.A.2  above).  In  considenng  these 
comparisons,  she  recognized  that 
although  there  were  iiiherent 
uncertainties  in  these  estimates,  the 
underlying  assessments  took  into 
account  extensive  data  bases  on  the 
spatial  and  temporal  patterns  of  air 
quality  and  directly  relevant  human 
activity  patterns  likely  to  result  in 
inhalation  exposures  of  concern. 
Further,  the  Administrator  took  into 
account  CAS.'\C  s  advice  that  the 
assessment  methods  were  appropriate 
and  state-of-the-art.  and  that  the  results 
should  play  a  central  role  in  her 
decision. 

Beyond  the  quantitative  information 
on  direct  adverse  effects  with  regard  to 
the  qualitative  evidence  suggestive  of 
potential  serious,  chronic  adverse 
effects  on  public  health  associated  with 
long-term  inhalation  exposures,  the 
Administrator  judged  that  such 
information  was  too  uncertain  and  not 
well  enough  understood  at  the  time  to 
ser\'e  as  the  basis  for  establishing  a  more 
restrictive  8-hour  standard  in  terms  of 
either  level  (62  FR  38868)  or  form  (62 
FR  38871).  This  conclusion  was 
consistent  with  CASAC's  advice  that 
further  research  into  potential  chronic 
adverse  effects  in  humans  should  be 
continued,  and  the  results  considered  in 
the  next  review  (62  FR  38871) 

In  weighing  the  available  information 
on  potential  indirect  beneficial  effects  of 
ground-level  Oi,  the  Administrator 
considers  this  information  in  the  same 
light  as  the  information  on  potential 
direct  chronic  adverse  effects  associated 
with  long-term  inhalation  exposures  to 
ground-level  Ov  In  both  instances,  the 


potential  health  effects  are  serious  and 
likely  to  develop  over  many  years,  with 
important  periods  of  exposure  likely 
occurring  in  childhood  Different 
population  groups  are  likely  affected, 
however,  by  these  potential  adverse  and 
beneficial  effects  Urban  populations 
and  people  with  impaired  respirator\' 
systems  (e.g..  people  with  asthma),  who 
are  disproportionately  from  certain 
minority  groups,  are  most  at-risk  for  the 
direct  inhalation-related  effects, 
whereas  fair-skinned  populations  are 
most  generally,  but  not  exclusively,  at- 
nsk  for  the  indirect  beneficial  effects 
related  to  exposure  to  UV-B  radiation. 
Although  different  types  of 
uncertainties  are  inherent  in  the  record 
information  on  these  effects,  in  both 
cases,  the  uncertainties  related  to 
ground-level  0%  are  so  great  as  to 
preclude  the  development  of  credible 
estimates  of  the  size  of  the  affected 
population  or  the  probability  of  the 
occurrence  of  such  effects.  In  the  case  of 
indired  effects  related  to  ground-level 
O-..  EPA  believes  that  the  use  of 
plausible  but  unsubstantiated 
assumptions  would  likely  lead  to  the 
conclusion  that  the  potential  impacts  on 
public  health  are  likely  very  small,  no 
>uch  conclusions  have  yet  been  drawn 
with  regard  to  the  public  health  impacts 
of  potential  direct  chronic  adverse 
effects  related  to  inhalation  exposures. 
After  considering  these  factors,  the 
Administrator  now  provisionally 
concludes  that,  much  like  the 
qualitative  evidence  on  direct  adverse 
effects  potentially  associated  with  long- 
term  inhalation  exposures,  the  newly 
considered  a\  ailable  evidence  on 
potential  indirect  beneficial  effects  is 
not  well  enough  understood  at  this  time 
to  serv3  as  the  basis  for  establishing  a 
less  restrictive  8-hour  standard  than  was 
promulgated  in  1997  Rather,  the 
Administrator  believes  that  the  most 
recent  evidence  and  analyses  of 
potential  long-term,  indirect  beneficial 
effects  should  be  considered  in  the  next 
review  in  conjunction  with  the  most 
recent  information  on  long-term,  direct 
adverse  effects. 

D  Proposed  Response  to  Remand  on  the 
Primary  O .  SAAQS 

After  carefully  considering  the 
scientific  information  available  in  the 
record  on  adverse  effects  on  public 
health  associated  with  direct  inhalation 
exposures  to  O;  in  the  ambient  air  and 
on  the  potential  for  indirect  benefits  to 
public  health  associated  with  the 
presence  of  ground-level  O.  and  the 
resultant  attenuation  of  naturi,''y 
occurring  UV-B  radiation  from  the  sun 
taking  into  account  the  weight  of  that 
evidence  in  assessing  the  net  adverse 
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hoalth  effects  of  grounci-level  Oi,  and  for 
the  reasons  discussed  above,  the 
Administrator  proposes  to  respond  to 
the  remand  h\  reaffirming  the  8-hour 
primar\  O.  standard  promulgated  in 
1997.  In  proposing  to  it^ve  unchanged 
the  1997  O.  standard  at  this  time,  the 
Administrator  has  fully  considered  the 
available  information  in  the  record  of 
the  1997  (1,  NAAQS  review  on  potential 
beneficial  health  effects  of  grounddevel 
0\.  Based  on  such  consideration,  she 
has  pro\isionally  determined  that  the 
information  linking  changes  in  patterns 
of  ground  level  Oi  concentrations  likely 
to  occur  as  a  result  of  programs 
implemented  to  attain  the  1997  O) 
NAAQ.S  to  changes  in  relevant 
exposures  to  U\-B  radiation  of  concern 
to  public  health  is  too  uncertain  at  this 
time  tn  vv.irrant  any  relaxation  in  the 
level  of  publu  health  protection 
previously  determined  to  be  requisite  to 
protect  against  the  demonstrated  direct 
adverse  respirator)'  effects  of  exposure 
til  ()    in  the  ambient  air  Further,  the 
.Administrator  notes  that  it  is  the 
Agency's  view  that  associated  changes 
in  UV-B  radiation  exposures  of  concern, 
using  plausible  but  highlv  uncertain 
assumptions  about  likely  changes  in 
patterns  of  grounddevel  ozone 
concentrations,  would  likely  be  ver\' 
small  from  a  public  health  perspective. 

In  the  past,  the  Administrator  has 
been  confronted  with  situations  where 
there  has  been  both  quantifiable  and 
uiiquantifiable  evidence,  and  has  moved 
forward  with  a  N.AAQ.S  decision.  The 
inability  to  quantify  all  related  effects 
does  not  preclude  the  Agency  from 
making  a  NAAQS  decision,  particularly 
m  Mtiiations  where  there  is  strong 
quantifiable  evidence  of  significant 
adverse  health  effects.  Moreover,  in  this 
case,  as  noted  above.  EPA  believes  the 
potential  beneficial  effects  are  not 
quantifiable  at  this  time  and  likely  very 
small  from  a  public  health  perspective. 
.Accordingly,  the  Administrator  believes 
it  is  inappropriate  to  wait  for  additional 
information  on  suf:h  effects  prior  to 
responding  to  this  remand. 

The  O.na  ppm.  8-hour  primary 
standard  is  met  at  an  ambient  air  quality 
monitoring  site  when  the  3-year  average 
of  the  annual  friurth-highest  daily 
maximum  8-hour  average  0\ 
conf:entration  is  less  than  or  equal  to 
0.08  ppm  Data  handling  conventions 
are  specified  in  a  new  appendix  1  to  40 
CFR  part  50.  as  discussed  in  the  1996 
proposal  and  1997  final  rule.^"*' 


'■••Subsequpiil  to  the  19*J7  final  rule.  EPA  has 
promulgated  further  revisions  to  40  CFR  part  50 
with  ret^ard  to  the  applicability  of  the  1-hour  0\ 
standards  (65  FR  45182.  )ulv  20.  2000)   In  addition. 
EPA  notes  that  recent  legislation  addresses  the 
timing  of  future  actions  on  nonaltainmeni 


In  proposing  to  respond  to  the  remand 
by  reaffirming  the  1997  primary  Oi 
standard  at  this  time,  the  Administrator 
recognizes,  however,  that  relevant 
information  on  indirect  potentially 
beneficial  health  effects  of  ground-level 
Oj  is  now  available  that  was  not  part  of 
this  rulemaking  record.  In  addition,  she 
notes  that  the  next  periodic  review  of 
the  0<  NAAQS  has  now  been  initiated 
by  ERA'S  ORD  with  a  call  for 
information  (65  FR  57810:  September 
26,  2000)  Thus,  to  ensure  that  the  next 
review  of  the  0<  criteria  and  standards 
can  be  based  on  a  comprehensive  and 
current  body  of  relevant  scientific 
information.  EPA  encourages  the 
submission  of  new  scientific 
information  on  the  relationships 
between  ground-level  Oj,  associated 
attenuation  of  UV-B  radiation  and  other 
indirect  effects  of  the  presence  of  0-.  in 
the  ambient  air.  and  effects  on  public 
health  such  as  those  associated  with 
changes  in  relevant  exposures  to  UV-B 
radiation. 

In  looking  ahead  to  the  next  review. 
EPA  anticipates  that  the  available 
information  may  warrant  a  fuller 
examination  of  relevant  public  health 
policy  factors  in  weighing  the  net 
adverse  health  effects  associated  with 
ground-level  Ox.  Such  factors  could 
include,  for  example,  the  e.\tent  to 
which  the  proximate  cause  of  the  effects 
is  natural  or  man-made:  the  extent  to 
which  the  effects  are  in  excess  of 
naturally  occurring  background  levels: 
the  extent  to  which  the  exposures  of 
concern  are  affected  by  human  behavior 
patterns;  the  time  course  of  exposure- 
response  relationships;  and 
environmental  justice  issues  that  arise 
in  any  analysis  of  risk  trade-offs 
involving  different  sensitive 
populations.  To  help  inform  this  aspect 
of  the  next  review,  EPA  also  solicits 
comments  on  whether  these  and  other 
factors  should  be  considered  to  be 
relevant  in  weighing  the  net  adverse 
health  effects  of  ground-level  O,. 

III.  Rationale  for  Proposed  Response  To 
Remand  on  the  Secondary  O-,  Standard 

This  notice  also  presents  the 
Administrator's  proposed  response  to 
the  remand,  reaffirming  the  8-hour  O* 
secondary  standard  promulgated  in 
1997.  based  on:  (1)  Information  from  the 
1997  criteria  and  standards  review  that 
served  as  the  basis  for  the  1997 
secondar>'  0\  standard,  including  the 
scientific  information  on  welfare  effects 
associated  with  direct  exposures  to  O? 
in  the  ambient  air.  with  a  focus  on 
vegetation  effects,  and  assessments  of 


designations  with  regard  to  the  8-hour  Oi  standards 
(Pub.  L.  Np.  106-377.  114  Stat.  1441  (2000)). 


vegetation  exposure,  risk,  and  economic 
values  and  (2)  a  review  of  the  scientific 
information  in  the  record  of  the  1997 
review  (but  not  considered  as  part  of  the 
basis  for  the  1997  standard)  on  the 
welfare  effects  associated  with  changes 
in  UV-B  radiation,  the  association 
between  changes  in  ground-level  0>  and 
changes  in  UV-B  radiation,  and 
predictions  of  changes  in  ground-level 
0<  levels  likely  to  result  from 
attainment  of  alternative  0<  standards. 

A.  Direct  Adverse  Welfare  Effects 

As  discussed  in  the  1997  final  rule, 
direct  exposures  to  O  i  have  been 
associated  quantitatively  and 
qualitatively  with  a  wide  range  of 
vegetation  effects  such  as  visible  foliar 
injury,  growth  reductions  and  yield  loss 
in  annual  crops,  growth  reductions  in 
tree  seedlings  and  mature  trees,  and 
effects  that  can  have  impacts  at  the 
forest  stand  and  ecosystem  level.  Visible 
foliar  injury  can  represent  a  direct  loss 
of  the  intended  use  of  the  plant,  ranging 
hi)m  reduced  yield  and/or  marketability 
for  some  agricultural  species  to 
impairment  of  the  aesthetic  value  of 
urban  ornamental  species.  On  a  larger 
scale,  foliar  injun*'  is  occurring  on  native 
vegetation  in  national  parks,  forests,  and 
wilderness  areas,  and  may  be  degrading 
the  aesthetic  quality  of  the  natural 
landscape,  a  resource  important  to 
public  welfare.  Growth  and  yield  effects 
of  O.  have  been  well  documented  for 
numerous  species,  including 
commodity  crops,  fruits  and  vegetables, 
and  seedlings  of  both  coniferous  and 
deciduous  tree  species.  Although  data 
from  tree  seedling  studies  could  not  be 
extrapolated  to  quantify  responses  to  0\ 
in  mature  trees,  long-term  observational 
studies  of  mature  trees  have  shown 
growth  reductions  in  the  presence  of 
elevated  0-,  concentrations.  Even  where 
these  growth  reductions  are  not 
attributed  to  Oj  alone,  it  has  been 
reported  that  0^  is  a  significant 
contributor  that  potentially  exacerbates 
the  effects  of  other  environmental 
stresses  (e.g..  pests).  In  addition,  growth 
reductions  can  indicate  that  plant  vigor 
is  being  compromised  such  that  the 
plant  can  no  longer  compete  effectively 
for  essential  nutrients,  water,  light,  and 
space.  When  many  Oi-sensitive 
individuals  make  up  a  population,  the 
whole  population  may  be  affected. 
Changes  occurring  within  sensitive 
populations,  or  stands,  if  they  are  severe 
enough,  ultimately  can  change 
community  and  ecosystem  structure. 
Structural  changes  that  alter  the 
ecosystem  functions  of  energy  flow  and 
nutrient  cycling  can  alter  ecosystem 
succession. 
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Based  on  key  studies  and  other 
biological  effects  information  reported 
in  the  Criteria  Document  and  Staff 
Paper,  it  was  recognized  that  peak  0» 
concentrations  equal  to  or  greater  than 
0.10  ppm  can  be  phytotoxic  to  a  large 
number  of  plant  species,  and  can 
produce  acute  foliar  injur\-  and  reduced 
crop  yield  and  biomass  production.  In 
addition.  O.  concentrations  within  the 
range  of  0.05  to  0.10  ppm  have  the 
potential  over  a  longer  duration  of 
creating  chronic  stress  on  vegetation 
that  can  result  in  reduced  plant  growth 
and  yield,  shifts  in  competitive 
advantages  in  mixed  populations. 
decreased  vigor  leading  to  diminished 
resistance  to  pest  and  pathogens,  and 
injur)-  from  other  environmental 
stresses.  Some  sensitive  species  can 
experience  foliar  injur\'  and  growth  and 
yield  effects  even  when  O; 
concentrations  never  exceed  0.08  ppm. 
Further,  the  available  scientific 
information  supports  the  conclusion 
that  a  cumulative  seasonal  exposure 
index  is  more  biologically  relevant  than 
a  single  event  or  mean  index. 

To  put  judgments  about  these 
vegetation  effects  into  a  broader  national 
perspective,  the  Administrator  has  taken 
into  account  the  extent  of  exposure  of 
Ovsensitive  species,  potential  risks  of 
adverse  effects  to  such  species,  and 
monetized  and  non-monetized 
categories  of  increased  vegetation 
protection  associated  with  reductions  in 
Oi  exposures.  In  so  doing,  the 
.Administrator  recognized  that  markedlv 
improved  air  quality,  and  thus 
significant  reductions  in  0-.  exposures 
would  result  from  attainment  of  the  0,08 
ppm.  8-hour  primar>  standard.  In 
looking  further  at  the  incremental 
protection  associated  with  attainment  of 
a  seasonal  secondar\'  standard,  she 
recognized  that  areas  that  would  likelv 
be  of  most  concern  for  effects  on 
vegetation,  as  measured  by  the  seasonal 
exposure  index,  would  also  be 
addressed  by  the  0.08  ppm.  8-hour 
primar>'  standard. 

B.  Potential  Indirect  Beneficial  Welfare 
Effects 

This  section  is  drawn  from  the  limited 
information  in  the  record  of  the  1997 
review  with  regard  tn  the  effect  of 
ground-levol  ()•.  on  the  attenuation  of 
UV-B  radiation  and  potential  associated 
welfare  benefits.'"  While  this 
information  suggests  the  potential  for 
effects  on  plants  and  aquatic  organisms. 
EPA  (1987,  ES-40— ES-43)  recognizes 


*'The  information  in  this  section  is  drawn 
primarily  from  the  EPA  doturaent  "Assessing  the 
Risk  of  Trace  Gasses  that  Can  Modify  the 
Stratosphere"  (L.S.  EP,\.  1987). 


that  relevant  studies  are  limited  and  the 

uncertainties  are  great  due  in  part  to 
problems  in  study  designs,  such  that 
quantitative  conclusions  cannot  be 
drawn. 

With  regard  to  effects  on  vegetation, 
while  some  plant  cultivars  tested  in  the 
laborator>'  were  determined  to  be 
sensitive  to  U\-B  radiation  exposure, 
these  experiments  have  been  shown  to 
inadequately  replicate  effects  in  the 
field,  such  that  they  do  not  reflect  the 
complex  interactions  between  plants 
and  their  environment.  The  onlv  long- 
term  field  studies  of  crops  involved 
soybeans,  producing  suggestive 
evidence  of  reduced  yields  under 
conditions  simulating  changes  in  total 
column  O.  over  an  order  of  magnitude 
greater  than  those  projected  to  occur  as 
a  result  of  changes  in  ground-level  0> 
associated  with  attainment  of  the  1997 
0-,  NAuAQS  Bevond  the  limited  studies 
of  crops.  EPA  (1987,  ES-^1)  notes  that 
little  or  no  data  exist  on  UV-B  radiation 
effects  on  trees  and  other  tvpes  of 
natural  vegetation,  or  on  possible 
interactions  with  pathogens  While  it  is 
noted  that  changes  in  L"\-B  radiation 
levels  could  alter  the  results  of 
competition  in  natural  ecosystems,  no 
evidence  is  available  to  evaluate  this 
effect.  Further,  it  is  recognized  that  UV- 
B  radiation  mav  both  inhibit  and 
stimulate  plant  flowering,  depending  on 
the  species  and  growlh  conditions 
Recognizing  that  interactions  between 
UV-B  radiation  and  other 
environmental  factors  are  important  in 
determining  potential  l^V-B  radiation 
effects  on  plants.  EPA  (1987,  ES-^2) 
notes  that  extensive,  long-term  studies 
would  be  required  to  address  these 
interactions. 

With  regard  to  effects  on  aquatic 
organisms.  EPA  (1987.  ES-42)  notes  that 
while  initial  experiments  show  that 
increased  U\'-B  radiation  has  the 
potential  to  harm  aquatic  life, 
difficulties  in  experimental  designs  and 
the  limited  scope  of  the  studies  prevent 
the  quantification  of  potential  risks. 
Some  study  results  suggest  that  most 
zooplankton  show  no  effect  due  to 
increased  exposure  to  UV-B  radiation 
up  to  some  threshold  exposure  level, 
with  exposures  above  such  threshold 
levels  eliciting  notable  effects.  For 
species  under  UV-B  stress,  such  effects 
could  include  reduced  time  spent  at  the 
surface  of  the  water,  which  is  critical  for 
breeding  in  some  species,  possiblv 
leading  to  changes  in  species  diversity. 
It  is  also  noted  that,  as  do  all  other 
living  organisms,  aquatic  biota  cope 
with  exposure  to  UV-B  radiation  by 
avoidance,  shielding,  and  repair 
mechanisms,  although  uncertainU' 
exists  as  to  the  extent  to  which  such 


mitigation  mechanisms  would  occur 
(U.S.  EPA,  1987.  ES-43).  It  is  recognized 
that  determination  of  UV-B  radiation 
exposure  ;n  aquatic  systems  is  complex 
because  of  the  variable  attenuation  of 
UV-B  radiation  in  the  water  column, 
and  that  further  research  is  needed  to 
improve  our  understanding  of  how  UV- 
B  radiation  exposure  affects  marine 
species,  particularly  given  their  world- 
wide importance  as  a  source  of  protein. 

C.  Proposed  Response  To  Remand  on 
the  Secondary  Ox  S'AAQS 

After  considering  the  scientific 
information  available  in  the  record  on 
adverse  welfare  effects  associated  with 
direct  exposure  to  O)  in  the  ambient  air 
and  on  the  potential  indirect  benefits  to 
public  welfare  related  to  attenuation  of 
naturally  occurring  U\'-B  radiation,  the 
Administrator  provisionally  concludes 
that  there  is  insufficient  information 
available  on  UV-B  radiation-related 
effects  to  warrant  any  relaxation  in  the 
level  of  public  welfare  protection 
previously  determined  to  be  requisite  to 
protect  against  the  demonstrated  direct 
adverse  effects  of  exposure  to  Oi  in  the 
ambient  air  Thus,  the  Administrator 
proposes  to  respond  to  the  remand  bv 
reaffirming  the  8-hour  secondar\-  O) 
standard  promulgated  in  1997.  which  is 
identical  to  the  8-hour  primarv  O; 
standard. 

As  recognized  above  in  section  II  B  4 
with  regard  to  consideration  of  health 
effects,  the  Administrator  also 
recognizes  that  relevant  information  on 
indirect  potentiaJly  beneficial  welfare 
effects  of  ground-level  O^  is  now- 
available  that  was  not  part  of  this 
rulemaking  record.  In  addition,  as 
previously  noted,  the  next  periodic 
review  of  the  O,  NAAQS  is  now  being 
initiated  by  EPA's  ORD  with  a  call  for 
information  Thus,  to  ensure  that  the 
next  review  of  the  0>  criteria  and 
standards  can  be  based  on  a 
comprehensive  and  current  bodv  of 
relevant  scientific  information.  EPA 
encourages  the  submission  of  new 
scientific  information  on  the 
relationships  between  ground-level  Oi. 
associated  attenuation  of  U\'-B 
radiation  and  other  indirect  effects  of 
the  presence  of  Oj  in  the  ambient  air. 
and  effects  on  public  welfare  such  as 
those  associated  with  changes  in 
relevant  exposures  to  UV-B  radiation. 

IV.  .Administrative  Requirements 

A  Executive  Order  12866  OMB  Review 
of  "Significant  Actions" 

Under  Executive  Order  12866.  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and. 
therefore,  subject  to  OMB  review  and 
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the  requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulator,'  action"  as  one  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOCl  million  or  more  or 
adversely  affec  t  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  puhlit:  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  h\  another  Agencv; 

1^1  Materially  alter  the  budgetar\- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  ur  the  principles 
set  forth  in  the  Executive  Order. 

In  view  of  its  important  policy 
implu  dtions.  this  proposed  action  has 
been  ludged  to  be  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  this  proposed  action  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  he  liK  miiented  in  the  public  record 
and  madt'  .i\dilahle  for  public 
inspection  at  EPAs  Air  and  Radiation 
Docket  and  Information  Center  (Docket 
No.  A-95-58). 

Since  todays  proposed  response  to 
the  remand  is  a  reaffirmation  of  the 
revisions  to  the  0»  NAAQS  previously 
promulgated  in  1997.  no  new  RIA  has 
been  prepared  The  RIA  (1997)  prepared 
in  conjunftum  with  the  1997  revision  to 
the  O,  NAAQS  is  available  in  the 
docket,  from  EPA  at  the  address  under 
"Availability  of  Related  Information," 
and  in  electronic:  form  as  discussed 
above  in  "Electronic  Availability." 

The  Clean  Air  ,\ct  and  |udicial 
decisions  make  clear  that  the  economic 
and  technological  feasibility  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  NAAQS,  although 
such  factors  may  be  considered  in  the 
development  of  State  plans  to 
implement  the  standards,  Accordinglv. 
although  d  RIA  was  prepared  for  the 
1997  decision  to  revise  the  O.  NAAQS, 
neither  that  RIA  nor  the  associated 
contractor  rep(jrts  have  been  considered 
in  issuing  this  proposal. 

B.  Executive  Order  13045:  Children's 
Health 

Executive  Order  l,iU4.'i.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risk^■  (62  PR  198H5.  .April  23.  1997),  ' 
requires  Federal  agencies  to  ensure  that 
their  policies,  programs,  activities,  and 
standards  identiiv  and  assess 


environmental  health  and  safety  risks 
that  may  disproportionately  affect 
children.  To  respond  to  this  order, 
agencies  must  explain  why  the 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 

agencv. 

Today's  proposed  response  to  the 
remand,  reaffirming  the  1997  primary 
0»  NAAQS,  specifically  takes  into 
account  children  as  the  group  most  at 
risk  to  the  direct  inhalation-related 
effects  of  O?  exposure,  and  was  based  on 
studies  of  effects  on  children's  health 
(U.S.  EPA,  1996a:  U.S.  EPA.  1996b)  and 
assessments  of  children's  exposure  and 
risk  (Johnson  et  al.,  1994;  Johnson  et  al., 
1996a.b:  Whitfield  et  al..  1996; 
Richmond,  1997).  The  1997  revision  to 
the  primary  O^  NAAQS  was 
promulgated  to  provide  adequate 
protection  to  the  public,  especially 
children,  against  a  wide  range  of  direct 
0>-induced  health  effects,  including 
decreased  lung  function,  primarily  in 
children  who  are  active  outdoors: 
increased  respiratory  symptoms, 
primarily  in  highly  sensitive 
individuals;  hospital  admissions  and 
emergency  room  visits  for  respirator,' 
causes,  among  children  and  adults  with 
respirator,-  disease;  inflammation  of  the 
lung  and  possible  long-term  damage  to 
the  lungs.  This  proposed  response  to  the 
remand  affirming  the  1997  primary  O? 
NAAQS  maintains  the  level  of 
protection  of  children's  health 
established  by  the  standard  set  in  1997. 
Therefore,  today's  proposed  action  does 
complv  with  the  requirements  of  E.O. 
13045.' 

C.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  bv  State 
and  local  officials  in  the  development  of 
regulator,'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  " 

Today's  proposed  response  to  the 
remand  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132.  The  proposed 
response  to  the  remand  onlv  reaffirms 
the  previously  promulgated  ozone 
standard  and  would  not  alter  the 
relationship  that  has  existed  under  the 
Clean  Air  Act  for  30  years,  in  which 
EPA  sets  NAAQS  and  the  states 
implement  them  through  submission  of 
SIPs,  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  action.  In  the  spirit  of  Executive 
Order  13132,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  State  and  local 
governments.  EP.A  specifically  solicits 
comment  on  this  proposed  action  from 
State  and  local  officials. 

D.  Executive  Order  131 73:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

E.xecutivp  Order  13175.  entitled 
"Consultation  and  Coordinati(m  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulator,'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  response  to  the  remand 
does  not  have  tribal  implications.  It  will 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  is  because  this  proposed  response 
to  the  remand  leaves  unchanged  the 
1997  final  rule.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.M,  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
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or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  l!\^R.-\  a  small 
government  agency  plan  The  plan  must 
provide  for  notifying  potentiallv 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulators-  requirements. 

As  noted  above.  EPA  cannot  consider 
in  setting  a  NAAQS  the  economic  or 
technological  feasibility  of  attaining 
ambient  air  quality  standards,  although 
such  factors  may  be  considered  to  a 
degree  in  the  development  of  State 
plans  to  implement  the  standards. 
Accordingly,  and  for  the  reasons 
discussed  in  the  1996  proposal  and 
1997  final  rule.  EPA  has  determined 
that  the  provisions  of  sections  202,  203, 
and  205  of  the  UMRA  do  not  apply  to 
this  proposed  action.  The  EPA 
acknowledges,  however,  that  anv 
corresponding  revisions  to  associated 
State  implementation  plan  requirements 
and  air  quality  surveillance 
requirements.  40  CFR  part  51  and  40 
CFR  part  58.  respectively,  might  result 
in  such  effects.  Accordingly,  EP.A  will 
address  unfunded  mandates  as 
appropriate  when  it  proposes  any 
revisions  to  40  CFR  parts  51  and  58. 

F  Regulatory  Flexibility  Analysis/Small 
Business  Regulatory  Enforcement 
Fairness  Act 

Under  the  Regulators-  Flexibilitv  Act 
(RFA),  5  use.  601  et  seq..  EPA  i^ust 
prepare  a  regulatory  fiexibility  analvsis 
assessing  the  impact  of  anv  proposed  or 
final  rule  on  small  entities.  Under  6 
U.S.C.  605(b).  this  requirement  mav  be 
waived  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  less 
than  50.000  people. 

Today's  proposed  response  to  the 
remand,  reaffirming  the  1997  primarv 
0>  NAAQS.  does  not  establish  anv  new- 
regulatory  requirements  affecting  small 
entities  On  the  basis  of  the  above 
considerations  and  for  the  reasons 
discussed  m  the  1996  proposal  and 
1997  final  rule.  EPA  certifies  that 
today's  proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  RF.\,  as 
affirmed  by  the  D.C.  Circuit  in  American 
Trucking  Associations  v.  EPA.  175  F.  3d 
1027  (DC  Cir  1999)  Based  on  the  same 
considerations.  EP.A  also  certifies  that 
the  new  small-entity  provisions  in 
section  244  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act 
(SBREFAJ  do  not  apply. 

G.  Paperwork  Reduction  Act 

Today's  proposed  response  to  the 
remand  does  not  establish  any  new- 
information  collection  requirements 
beyond  those  which  are  currentlv 
required  under  the  Ambient  Air  Quality 
Sur\-eillance  Regulations  in  40  CFR  part 
58  (OMB  #2060-0084.  EPA  ICR  No, 
0940.15).  Therefore,  the  requirements  of 
the  Paperwork  Reduction  Act  do  not 
apply  to  today's  proposed  action. 

H.  Motional  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary- 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical   \'oluntarv- 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  \oluntar\-  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  .Agencv  decides 
not  to  use  available  and  applicable 
voluntary-  consensus  standards.  Today's 
proposed  response  to  the  remand  does 
not  involve  technical  standards 
Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards. 

/.  Executive  Order  13211:  Energy  Effects 

This  proposed  response  to  remand  is 
not  a  "significant  energy-  action"  as 
defined  in  Executive  Order  13211, 


"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv. 
Distribution,  or  Use"  (66  FR  2835J)  (Mav 
22.  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energv. 
This  is  because  this  proposed  response 
to  the  remand  leaves  unchanged  the 
1997  final  rule.  Thus.  Executive  Order 
13211  does  not  apply  to  this  rule. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAR  Case  2001-006] 
RIN  9000-AJ23 

Federal  Acquisition  Regulation; 
Progress  Payment  Requests  Under 
Indefinite-Delivery  Contracts 

AGENCIES:  Dfpdrtnu'nt  of  Defense  (DoD). 
(ienerdl  Services  Administration  (GSA), 
and  National  Aeronautics  diid  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 


summary:  Tfie  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  .\(:quisition  Regulation  (F.AR)  to 
recjuirt'   under  indefinite-delivery 
(  ontrat  t-   the  (  ontractor  to  account  for 
.md  sutimit  prni:r^■^■,  pavment  requests 
liiKler  iiidi\  iduai  I  irder.s  as  if  each  order 
I  (institutes  a  separate  contract,  unless 
■  theruise  specified  in  the  contract. 
DATES:  Interested  parties  should  submit 
(  oininents  in  writing  on  or  before 
January  14,  2002  to  be  considered  in  the 
formulation  r)f  a  final  niU' 
ADDRESSES:  Sutimit  written  comments 
to  Cieneral  Services  Administration. 
FAR  Secretariat  (MVP).  1800  F  Street. 
N\V  .  Room  40:j,t.  ATTN   [.aurie  Diiarl*' 
Washington    D(    20405 

Submit  elec  tmnu  (  omments  via  the 
Internet  to   fun  use  JDOl  -n06@gsa.gov. 
Plt-dse  submit  (.omments  only  and  cite 
FAR  case  2001 -00b  in  all 
f  rirrospondenc  e  r^dated  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  40.3.5.  GS 
Building.  Washington.  DC  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  public  ation 
schedules.  For  clarification  of  content, 
(  ontact  [erenn  Olson,  Procurement 
Analvst.  at  i2()2    501-3221    Please  cite 
FAR  case  2001-OOh 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

F.\R  (2  50  ^-5'(  J  provides  that  under 
indefinite-deliver\  contracts,  the 
contracting  officer  should  administer 
proi^ress  pavments  made  under  each 
indnidual  order  as  if  the  order 
constituted  a  separate  contract,  unless 
agencies  provide  otherwise.  However, 
there  is  no  related  language  in  the 


clause  at  FAR  52.232-16,  Progress 
Payments. 

The  language  in  FAR  32.503-5(c) 
recognizes  that  funds  on  indefinite- 
delivery  contracts  are  normally 
obligated  on  each  individual  order; 
deliveries  and  contract  performance, 
which  factor  into  progress  payment 
calculations,  are  monitored  at  the  order 
level,  as  opposed  to  the  basic  contract 
level;  and  that  progress  payments 
normally  are  administered  at  the  order 
level.  However,  there  is  currently  an 
inconsistency  between  the  direction  to 
the  contracting  officer  at  FAR  32.503- 
5(c)  and  the  provisions  binding  on  the 
contractor  in  FAR  52.232-16. 

This  proposed  rule  revises — 

•  FAR  32.503-5,  Administration  of 
progress  payments,  to  require,  when  th'' 
indefinite-delivery  contract  will  be 
administered  by  an  agency  other  than 
the  awarding  agency,  the  contracting 
officer  to  coordinate  with  the  contract 
administration  office  if  the 
administration  of  progress  payments 
will  be  on  a  basis  other  than  order-by- 
order:  and 

•  FAR  52.232-16,  Progress  payments, 
to  require  the  contractor  to  account  for 
and  submit  progress  payment  requests 
under  individual  orders  in  indefinite- 
delivery  contracts  as  if  each  order 
constitutes  a  separate  contract,  unless 
otherwise  specified  in  the  contract. 

This  is  not  a  significant  regulatory 
action  and.  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review  .  dated  September  30.  1993.  This 
rule  IS  not  a  major  rule  under  5  U.S.C. 
804 

B    Regulatory  Flexibility  .\(A 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq  .  because  most 
contracts  awarded  to  small  entities  have 
a  dollar  value  less  than  the  simplified 
acquisition  threshold,  and,  therefore,  do 
not  have  the  progress  payment  type  of 
financing.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  We  invite  comments 
from  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Parts  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separatelv  and  shcjuld  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2001-006).  in 
correspondence. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  .\ct  does 
not  applv  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  ,^501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 
Dated:  November  5,  2001. 
W  Matera. 

Dirfi  tor.  Acquisition  Pulirv  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  32  and 
52  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 

chapter  ]  ^~ .  and  42  i:.S.C.  2473(c). 

PART  32— CONTRACT  FINANCING 

2-  Revise  paragraph  (c:j  of  section 
32  503-5  to  read  as  follows: 

32.503-5    Administration  of  progress 
payments. 

»         *         ♦         ♦         * 

(c)  I'nder  indefinite-deli\erv 
contracts,  the  contracting  officer  shciuid 
administer  progress  payments  made 
under  each  individual  rjrder  as  if  the 
order  constituted  a  separate  contract, 
unless  agency  procedures  provide 
otherwise.  When  the  contract  will  be 
administered  by  an  agenc  \-  other  than 
the  awarding  agenc\ ,  the  c:ontrarting 
officer  must  coordinate  with  the 
contract  administration  office  if  the 
awarding  agency  wants  the 
administration  of  progress  pavments  to 
be  on  a  basis  other  than  order-by-order. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Amend  52.232-16  bv— 

a   Revising  the  clause  datt"; 

b.  Adding  paragraph  (li, 

(    Revising  the  introductorN  text  of 
.Alternate  II: 

d  Redesignating  paragraphs  (1)  and 
;m)  of  Alternate  1!  as  (m)  and  (n) 
respectively; 

e.  Revising  the  introduc:torv  text  of  the 
newlv  designated  (m),  paragraphs  {m)(3) 
and  (n); 

f.  Revising  the  introductorv  text  of 
Alternate  III;  and 

g.  Redesignating  paragraph  llj  of 
Alternate  III  as  paragraph  (m). 

52.232-16    Progress  Payments. 

As  prescribed  in  32.502-4(a),  insert 
the  following  clause; 


Federal  Register  '  Vol,  66.  No,   220  '  Wednesdav.  November  14,  2001 


-ed    Rules 


57295 


PROCKKSS  PAYMENTS  (DATE) 

*  *  *  *  * 

(1)  Progress  Payments  under  indefinite- 
delivery  contracts.  The  Contractor  shall 
account  for  and  submit  progress  payment 
requests  under  individual  orders  as  if  the 
order  constituted  a  separate  contract,  unless 
otherwise  specified  in  this  contract. 

(End  of  clause) 
***** 

Alternate  II  (DATE).  If  the  contract  is  a 
letter  contract,  add  paragraphs  (m)  and  (n). 
The  amount  specified  in  paragraph  (n)  must 
not  exceed  80  percent  of  the  maximum 
liabilitv  of  the  Government  under  the  letter 


contract.  The  contracting  officer  may  specify 
separate  limits  for  separate  parts  of  the  work. 

(m)  The  Contracting  Officer  will  liquidate 
progress  payments  made  under  this  letter 
contract,  unless  previously  liquidated  under 
paragraph  (b)  of  this  clause,  using  the 
following  procedures: 

(D*    *    * 

(2)*    *    * 

(3)  If  this  letter  contract  is  partly 
terminated  and  partly  superseded  by  a 
contract,  the  Government  will  allocate  the 
unliquidated  progress  payments  to  the 
terminated  and  unterminated  portions  as  the 
Government  deems  equitable,  and  will 
liquidate  each  portion  under  the  relevant 


procedure  in  paragraphs  (m)(l)  and  (m)(2)  of 
this  clause. 


(n)  The  amount  of  unliquidated  progress 

payments  will  not  exceed 

(specifv-  dollar  amount). 

Alternate  III  (DATE).  As  prescribed  in 
32.502— 4(d).  add  the  following  paragraph  (m) 
to  the  basic  clause.  If  Alternate  II  is  also 
being  used,  redesignate  the  following 
paragraph  as  paragraph  (o); 


[FR  Doc.  01-28230  Filed  11-13-01:  8:45  am] 
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DEPARTMErfT  OF  ENERGY 
10  CFR  Parts  960  and  963 

[Docket  No.  RW-RM-99-963] 
RIN1901-AA72 

Office  of  Civilian  Radioactive  Waste 
Management;  General  Guidelines  for 
the  Recommendation  of  Sites  for 
Nuclear  Waste  Repositories;  Yucca 
Mountain  Site  Suitability  Guidelines 

agency:  Office  of  Civilian  Radioactive 
Waste  Management.  Department  of 
Energy  (DOE) 
action:  Final  rule. 


SUMMARY:  DOE  herebv  amends  the 
policies  under  the  Nuclear  Waste  Policy 
Act  of  1982  for  evaluating  the  suitability 
nf  Yucca  Mountain.  Nevada,  as  a  site  for 
development  of  a  nuclear  waste 
repositorv  Todays  final  rule  focuses  on 
the  criteria  and  methodology  to  be  used 
for  evaluating  relevant  geological  and 
other  related  aspects  of  the  Yucca 
Mountain  site.  Consistent  with 
longstanding  policy  to  conform  DOE 
suitability  guidelines  for  its  nuclear 
waste  repositorv  program  to 
corresponding  regulations  of  the 
Nuclear  Regulatorv  Commission,  DOE's 
criteria  and  methodologv  are  based  on 
the  Nuclear  Regulatory  Commission's 
recentlv  final  regulations  for  licensing  a 
nuclear  waste  repositoiA'  at  Yucca 
Mountain. 

EFFECTIVE  DATE:  December  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

William  1,  Boyle,  L'.S.  Department  of 
Energy.  Office  of  Civilian  Radioactive 
Waste  Management.  Yucca  Mountain 
.Site  Characterization  Office.  P.O  Box 
364629.  North  Las  Vegas.  Nevada 
890.J6-8629. 

SUPPLEMENTARY  INFORMATION: 

i    iiitroduc  lion 
II  Background 
.A  Enactment  of  the  Nuclear  Waste  Policy 
.Actofl982 

1.  Development  of  the  Nuclear  Waste 
Policy  Act 

2.  Overview  of  the  Nuclear  Waste  Policy 
Act 

B.  DOE  Promulgation  of  the  General 
Guidelines  at  10  CFR  Part  960 

1.  Overview  of  the  Cieneral  Guidelines 

2.  Structure  of  the  General  Guidelines 

3.  Bases  for  the  Structure  of  the  Cieneral 
Caiidelines 

4  Consistency  with  NRC  Technical  and 

Procedural  Conditions 
C;.  DOE  Application  of  the  Guidelines 

D.  1987  Amendments  to  NWPA 

E.  Yucca  Mountain  Site  Characterization 
Plan 

1.  Statutory  Requirements 

2.  Structure  of  the  Site  Characterization 
Plan 


F.  Energy  Policy  Act  of  1992 

G.  Evolution  of  the  Site  Characterization 
Program 

H.  The  1993-1995  Public  Dialogue  on  the 

Guidelines 
I.  The  1396  Notice  of  Proposed  Rulemaking 
I.  Proposed  NRC  Regulation.  10  CFR  Part 

63 

1.  Background 

2.  Structure  of  Proposed  Part  63 

K.  Proposed  EPA  Regulation.  40  CFR  Part 
197 

1.  Background 

2.  Structure  of  Proposed  Part  197 
L.  DOE'S  1999  Notice  of  Proposed 

Rulemaking 
M.  Final  EPA  and  NRC  Regulations 
N.  NRC  Concurrence 

III.  Basis  for  Final  Rule 

A.  Legal  Authority  and  Necessity  to 
Amend  the  Guidelines  and  Criteria 

1 .  Overview 

2.  Section  112 

3.  Se<:tion  113 

B.  Events  Necessitating  Amendment  of  the 
Guidelines  and  Criteria 

1.  Congressional  Redirection  of  the 
Program 

2.  Consistency  Between  DOE  and  NRC 
Regulations 

3.  Improvements  in  Analytical  Methods 

IV.  Response  to  Public  Comments  on  the 

1999  Proposal 
V.  Description  of  Final  Rule— 10  CFR  Part 
960 

A.  Subpart  A — General  Provisions 

B.  Subpart  B — Implementation  Guidelines 

C.  Appendix  III 

VI.  DescripJion  of  Final  Rule— 10  CFR  Part 

963 

A.  Subpart  A — General  Provisions 

B.  Subpart  B— Site  Suitability 
Determination.  Methods  and  Criteria 

VII.  Regulatory  Review 

A.  Review  for  Compliance  with  the 
National  Environmental  Policy  Act 
(NEPA) 

B.  Review  under  the  Regulatory  Flexibility 
Act 

C.  Review  under  the  Paperwork  Reduction 
Act 

D.  Review  under  the  Unfunded  Mandates 
Reform  Act 

E.  Review  under  the  Treasury  and  General 
Government  Appropriations  Act,  1999 

F.  Review  under  Executive  Order  12866 

G.  Review  under  Executive  Order  12875 
H.  Review  under  Exet;utive  Order  12898 
I.  Review  under  Executive  Order  12988 

I  Review  under  Executive  Order  13084 
K.  Review  under  Executive  Order  13132 
L.  Review  under  Executive  Order  13211 
M.  Congressional  Notification 

I.  Introduction 

Pursuant  to  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended.  (NWPA).  (42 
U.S.C.  10101.  Pt  seq).  DOE  today 
concludes  a  rulemaking  which 
accomplishes  two  major  purposes:  (1) 
Revision  of  10  CFR  part  960  rGeneral 
Guidelines  for  the  Recommendation  of 
Sites  for  Nuclear  Waste  Repositories"); 
and  (2)  promulgation  of  new  part  963 
("Yucca  Mountain  Site  Suitability 


Guidelines").  The  NWPA  provides  for  a 
multi-stage  siting  process  including 
preliminarv'  site  screening,  site 
characterization,  DOE  site 
recommendation  to  the  President,  and 
Presidential  approval  of  a  site  for  the 
location  of  nuclear  waste  repositories. 
As  originally  promulgated  in  1984,  part 
960  governed  DOE  activities  for 
comparing  and  selecting  sites  from 
preliminarv'  site  screening  to  site 
recommendation.  As  revised,  part  960  is 
now  limited  to  preliminarv-  site 
screening  to  identifv-  candidates  for  site 
characterization  activities  (i.e.,  physical 
site  investigation  activities).  Consistent 
with  1987  amendments  to  the  NWPA, 
part  963  deals  with  the  criteria  for 
evaluating  the  suitability  of  the 
potential  site  at  Yucca  Mountain. 
Nevada,  based  on  site  characterization 
activities,  as  part  of  the  material  that 
will  be  considered  by  the  Secretary  in 
any  site  recommendation  to  the 
President,  This  rulemaking,  by 
identifying  the  types  of  sound  scientific 
information  and  methods  that  will  be 
used  in  assessing  the  likely  performance 
of  a  repositorv'  at  the  Yucca  Mountain 
site,  sets  forth  guidance  to  assist  the 
Secretary  in  reaching  a  judgment  on  the 
suitability  of  that  site  for  a  geologic 
repositorv'. 

DOE  began  this  rulemaking  by 
publishing  a  notice  of  proposed 
rulemaking  on  December  16.  1996  (61 
PR  66158).  That  notice  attracted  critical 
comments  from  members  of  the  public. 
State  and  local  officials  of  Nevada,  the 
U.S.  Environmental  Protection  Agency 
(EPA),  and  the  U.S.  Nuclear  Waste 
Technical  Review  Board  (NWTRB).  In 
substance,  some  comments  criticized 
the  omission  from  the  proposed 
regulations  of  essential  details  of  the 
criteria  for  determining  site  suitability. 
Other  comments  questioned  the  legal 
basis  for  the  proposal,  disputing  DOE's 
interpretation  of  sections  112  and  113  of 
the  NWTA.  They  also  disputed  the 
scientific  and  technical  basis  for  the 
proposed  regulations 

On  November  30,  1999,  DOE 
published  a  supplemental  notice  of 
proposed  rulemaking  that  revised  the 
terms  of,  and  its  explanation  of  the  legal 
and  technical  basis  for.  amending  its 
site  suitability  criteria  to  tailor  them,  as 
required  by  law.  to  the  conditions  at 
Yucca  Mountain  (64  PR  670.54).  In 
explaining  its  reasons  for  reproposing. 
DOE  acknowledged  there  was  enough 
merit  in  the  comments  on  its  1996 
proposal  to  warrant  issuance  of  a 
revised  and  more  detailed  proposal  with 
an  expanded  explanation  of  the  legal 
and  technical  basis  for  the  proposal. 
DOE  also  relied  on  the  implications  of 
its  December.  1998,  'V^iabilitv 
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Assessment  of  a  Repository'  at  Yucca 
Mountain"  (DOE/RW-0508)  (Viability 
Assessment),  on  the  EPA's  1999  notice 
of  proposed  rulemaking  to  establish 
public  health  and  safety  standards  for  a 
repository  at  Yucca  Mountain  at  new  40 
CFR  part  197.  and  on  the  U.S.  Nuclear 
Regulator^'  Commission's  (NRC's)  1999 
notice  of  proposed  regulator*' 
amendments  to  limit  its  general 
licensing  regulations  in  10  CFR  part  60 
by  excluding  the  Yucca  Mountain  site 
and  to  promulgate  a  new  part  63  to 
establish  licensing  regulations 
exclusively  for  the  Yucca  .Mountain  site. 
On  lune  1.3.  2001.  the  EPA  finalized  its 
rulemaking  on  Yucca  Mountain  public 
health  and  safety  standards  (66  FR 
32074-32135).  followed  by  the  NRC 
final  rulemaking  on  November  2.  2001 
(66  FR  55732-55816).  Neither  the  EPA 
or  NRC  changed  their  respective  rules 
from  proposed  to  final  form  in  any  way 
that  materially  affects  this  rulemaking. 

In  the  introiiuctorv'  section  of  the 
Supplementary  Information  portion  of 
the  November  30,  1999,  supplemental 
notice  of  proposed  rulemaking,  DOE 
stated  that  it  was  seeking  to  improve  its 
policies  for  determining  site  suitability 
based  on  site  characterization  activities 
by  enhancing  their  transparency, 
validity,  and  verifiability.  By  enhancing 
transparency.  DOE  means  providing 
informative  and  readable  regulations,  an 
explanation  of  the  legal  and  technical 
basis  for  the  regulatorv'  amendments, 
and  explanations  of  complex 
calculations  and  computer  modeling 
that  are  suitable  for  non-technical 
audiences.  By  enhancing  validity.  DOE 
means  providing  an  explanation  of  basis 
and  purpose  that  clearly  shows  how  the 
regulatory  conclusions  followed  from 
DOE's  legal  and  technical  premises.  Bv 
enhancing  verifiability.  DOE  means 
being  forthcoming  about  documented 
empirical  results  of  experiments  and 
computer  analyses  of  relevant  data  so  as 
to  allow  verification  of  conclusions  that 
DOE  may  eventually  draw  from  known 
facts  in  a  supporting  statement  for  a  site 
recommendation  to  the  President  under 
section  114  of  the  NWPA 

In  response  to  the  supplemental 
notice  of  proposed  rulemaking,  DOE 
received  a  variety  of  written  and  oral 
comments  from  State  and  local  officials 
of  Nevada,  other  Federal  agencies, 
industrv'  sources,  regulator)  and 
oversight  organizations.  Native 
American  organizations,  and  assorted 
private  citizens  and  citizen  groups 
While  supportive  of  much  of  the  content 
of  the  proposed  regulations,  industry' 
sources  argued  that  the  NWPA  did  not 
require  this  rulemaking.  Although  some 
Nevada  local  officials  supported  some 
features  of  the  supplemental  proposal. 


Nevada  State  and  other  local  officials 
continued  to  take  issue  with  proposed 
regulatory  provisions  and  the  legal  and 
technical  bases  for  them.  Especially 
useful  were  comments  about 
appropriate  arguments  to  help  assess  the 
validity  of  computer-generated 
performance  assessment  calculations, 
comments  which  provided  the 
opportunity  for  DOE  to  underscore 
provisions  in  part  963  requiring 
multiple  lines  of  argument  in  backup 
documentation  (eventually  to  be  made 
available  for  public  comment)  on 
subjects  such  as  uncertainty,  variability 
of  parameter  values,  the  technical  basis 
for  including  or  excluding  certain 
features,  events,  and  processes,  and  the 
capability  of  natural  and  engineered 
barriers  to  isolate  radioactive  waste. 
In  DOE's  view,  this  rulemaking  is 
necessary  in  order  to  correct  the 
nonconformity  of  DOE's  prior  suitability 
guidelines  to  the  EPA's  and  NRC's 
current  regulator)'  framework  for  the 
licensing  of  the  Yucca  Mountain 
repositorv-.  modified  from  the  prior 
framework  by  reason  of  a  Congressional 
direction.  It  has  also  provided 
opportunities  for  State  and  local 
officials  and  other  members  of  the 
public  to  have  an  impact  on  DOE's 
policymaking  process.  DOE  has 
provided  responses  below  to  the 
relevant  major  issues  that  emerged  from 
the  comments.  These  responses  appear 
after  sections  that  substantially  repeat 
portions  of  the  supplemental  notice  of 
proposed  rulemaking  stating  the 
background,  basis,  and  purpose  of  the 
supplemental  proposal   (These  sections 
are  repeated  to  assist  readers  who 
otherwise  would  have  to  look  back  at  a 
copy  of  the  supplemental  notice  of 
proposed  rulemaking  )  DOE  has  also 
made  conforming  changes  to  the  rule 
consistent  with  final  regulations  of  the 
NRC  and  EPA.  and  NRC  concurrence 
comments  on  part  963. 

II.  Background 

This  section  provides  an  overview  of 
the  developments  which  have  led  DOE 
to  propose  to  revise  certain  sections  of 
the  existing  General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories  and  to  adopt  a  new 
rule  setting  out  the  site  suitability 
criteria  for  the  Yucca  Mountain  site. 

A.  Enactment  of  the  Nuclear  Waste 
Policy  Act  of  1982 

1   Development  of  the  Nuclear  Waste 
Policy  Act 

The  NWPA  was  enacted  to  provide  for 
the  siting,  construction,  and  operation 
of  repositories  for  which  there  is  a 
reasonable  assurance  that  the  public  and 


the  environment  will  be  adequately 
protected  from  the  hazards  posed  by 
spent  nuclear  fuel  and  high-level 
radioactive  waste  (hereinafter  referred  to 
as  "spent  fuel"  or  "high-level  waste"  or 
both).  The  NWPA  established  the 
Federal  responsibility  and  defined 
Federal  policy  for  the  disposal  of  spent 
fuel  and  high-level  waste.  Because  this 
waste  remains  radioactive  for  many 
thousands  of  years.  Congress  recognized 
that  disposal  involved  many  complex 
and  novel  technical  and  societal  issues. 
To  develop  an  appropriate  framework 
for  the  resolution  of  these  issues,  several 
years  of  intense  legislative  effort  were 
required  before  a  political  consensus 
emerged  to  support  enactment  of  the 
NWPA. 

To  meet  the  well-recognized 
reluctance  of  communities  to  host  such 
facilities,  the  NWPA  included  a  national 
site  selection  process  that  was  designed 
to  ensure  fairness  and  objectivity  in  the 
identification  of  potential  candidate 
sites  for  a  repositorv'.  To  ensure  that  the 
DOE  would  consider  only  candidate 
sites  that  had  good  potential  for  being 
licensed  by  the  NRC,  the  N\VPA 
required  the  DOE  to  obtain  NRC 
concurrence  on  the  DOE's  General 
Siting  Guidelines,  .^nd  to  ensure  that 
the  regulatory'  requirements  for  a 
repository  would  be  set  independently 
of  any  responsibility  assigned  to  the 
DOE  to  develop  that  repositorv  .  the  EPA 
was  authorized  to  promulgate  generally 
applicable  standards  for  the  protection 
of  the  environment.  The  NRC  was 
authorized  to  establish  repositon,' 
licensing  requirements  and  criteria, 
although  these  requirements  and  criteria 
could  not  be  inconsistent  with  any 
relevant  public  health  standards 
promulgated  by  the  EPA. 

2.  Overview  of  the  Nuclear  Waste  Policy 
Act 

As  originally  enacted  in  1982.  the 
NWPA  set  forth  requirements  for 
selecting  sites  for  the  disposal  of  spent 
fuel  and  high-level  waste  in  a  geological 
repositorv-  (42  U.S.C.  10101.  et  seq) 
Several  stages  were  established  for  the 
evaluation  of  potential  sites,  and  these 
stages  were  defined  in  section  112, 
Recommendation  of  Candidate  Sites  for 
Site  Characterization;  section  113,  Site 
Characterization;  and  section  114,  Site 
Approval  and  Construction 
Authorization. 

Section  112  of  the  NWPA  addresses 
the  initial  stage  of  the  site  selection 
process,  and  includes  four  distinct 
steps:  (1)  DOE  preliminary  site 
screening  (42  l.S.C   1013'2(a)):  (2)  DOE 
nomination  of  at  least  five  sites  as 
suitable  for  characterization  (42  U.S,C. 
10132(b)(1)(A));  (3)  DOE 
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rt'commendatinn  to  the  President  of 
three  of  the  five  nominated  sites  as 
candidates  for  characterization  (42 
U.S.C.  10132(h)(1)(B));  and  (4) 
Presidential  approval  of  nominated  sites 
for  characterization  (42  U.S.C.  10132(c)). 
Specifically,  section  112(a)  directed  the 
DOE  to  issue  General  Guidelines  for  the 
recommendation  of  candidate  sites  for 
repositories,  and  to  use  the  Guidelines 
in  considering  sites  for  site 
characterization  Section  112  also 
directed  D(1E  tn  consult  with  several 
federal  agencies  and  obtain  NRC 
concurrence  on  these  Guidelines. 

Under  section  112(a).  DOE  was 
required  to  specif\'  in  the  Guidelines:  (1) 
Detailed  geologic  considerations  that 
were  to  be  the  primary  criteria  for  the 
selection  of  sites  for  characterization  in 
various  geologic  media:  (2)  certain 
factors  (e.g..  hydrology,  geophvsics, 
seismic  activity)  that  would  either 
qualify  or  disqualify'  a  site  from 
characterization:  and  (3)  population 
density  and  distribution  factors  that 
would  disqualify  any  site  for 
characterization  (42  U.S.C.  10132(a)). 
Section  112(a)  also  required  DOE  to 
include  certain  factors  related  to  the 
comparative  advantages  among 
candidate  sites.  DOE  was  directed  to  use 
the  Guidelines  to  consider  candidate 
sites  for  recommendation  as  candidates 
for  characterization.  Section  112(a) 
explicitly  authorized  DOE  to  modifv  the 
Guidelines  consistent  with  the 
provisions  of  section  112(a). 

Furthermore,  section  11 2(a)  directed 
DOE  to  develop  certain  qualifying  or 
disqualifying  factors  for  the  preliminarv 
site  screening  stage  of  the  site  selection 
process.  Except  for  population  density, 
thf  specific  content  of  the  qualifying  or 
disqualifying  factors  was  left  to  DOE's 
discretion.  Because  these  factors  are  part 
of  the  Guidelines,  their  specific  content 
could  he  modified  in  accordance  with 
the  authority  in  section  112(a). 

Section  1 1 2(b)  of  the  NVVPA 
addressed  DOE's  recommendation  to  the 
President  of  sites  for  site 
(  haracterization.  that  is,  for  intensive 
investigation  of  geologicallv  related 
characteristics  through  surface  and 
subsurface  testing,  among  other 
investigative  techniques.  DOE  was  to 
nominate  at  least  five  sites  as  suitable 
for  characterization.  Evich  nominated 
site  was  to  be  accompanied  by  an 
environmental  assessment.  Of  the  five 
sites.  DOE  was  to  recommend  three  to 
the  President  for  characterization. 
Section  112(c)  of  the  N\VPA  addressed 
the  President's  review  and  approval  of 
candidate  sites  for  characterization. 

Section  113  of  the  NVVPA  addresses 
site  characterization,  which  involves 
activities  that  could  proceed  only  after 


the  section  112  actions  had  been 
completed.  Section  113(a)  authorizes 
DOE  to  conduct  site  characterization 
activities  at  the  sites  that  had  been 
approved  by  the  President  for 
characterization.  Section  113(b) 
establishes  the  scope  of  DOE's  site 
characterization  activities,  and  directs 
the  publication  of  a  general  plan  for 
these  activities  (42  U.S.C. 
10133(b)(1)(A)).  DOE  is  to  report 
semiannually  on  its  ongoing  and 
planned  site  characterization  activities 
and  the  information  derived  therefrom 
(42  U.S.C.  10133(b)(3)).  Section  113(b) 
also  directs  DOE  to  include  in  the  site 
characterization  plan  criteria  to  be  used 
to  determine  the  suitability  of  a  site  for 
the  location  of  a  repository,  developed 
pursuant  to  section  112(a)  (42  U.S.C. 
10133(b)(l)(A)(iv)).  Section  113(c)  limits 
DOE's  site  characterization  activities  to 
those  the  Secretarv'  considers  necessary 
to  provide  the  data  required  to  evaluate 
a  site's  suitability  for  an  application  for 
a  construction  authorization  as  a 
repository  and  to  comply  with  NEPA.  It 
also  provides  direction  on  how  DOE  is 
to  proceed  if  at  any  time  it  determines 
that  a  site  would  be  unsuitable  for 
development  as  a  repository. 

Section  114  addresses  site  approval 
and  construction  authorization.  Four 
distinct  steps  are  defined  in  this  section: 
(1)  DOE  recommendation  of  a  site  to  the 
President  for  approval  to  develop  as  a 
repository  (42  U.S.C.  10134(a));  (2) 
recommendation  of  a  site  by  the 
President  to  Congress  (42  U.S.C. 
10134(a)(2));  (3)  Congressional 
designation  of  the  site  (42  U.S.C. 
10135(b));  and  (4)  conduct  of  a  licensing 
proceeding  by  the  NRC  (42  U.S.C. 
10134(c)).  Further,  under  section  115, 
after  the  President  recommends  a  site  to 
Congress,  the  Governor  and  the 
legislature  of  the  host  State  may  submit 
a  notice  of  disapproval.  If  the  State 
disapproves,  Congress  must  enact  a 
resolution  of  siting  approval  in  order  to 
designate  the  site  (42  U.S.C.  10135(b)). 
If  the  designation  takes  effect.  DOE  is  to 
submit  an  application  to  the  NRC  for  a 
construction  authorization  within  90 
days  of  the  designation's  taking  effect. 
(42  U.S.C.  10134rb)). 

Section  114(a)  provides  for  DOE 
activities  preceding  the  Secretary's 
preparation  of  a  recommendation  to  the 
President  for  Presidential  approval  of  a 
site  for  development  as  a  repository. 
These  activities  include  public  hearings 
in  the  vicinity  of  the  site  to  inform 
residents  of  the  area  and  receive  their 
comments,  and  the  completion  of  site 
characterization.  Upon  completion  of 
these  hearings  and  site  characterization, 
the  Secretary  may  decide  to  recommend 
the  site  to  the  President.  A 


comprehensive  statement  of  the  basis 
for  this  recommendation  is  to 
accompany  the  recommendation,  and  be 
made  available  to  the  public  (42  U.S.C. 
10134(a)(1)).  If  the  President 
recommends  a  site  to  the  Congress  and 
that  recommendation  is  permitted  to 
take  effect,  section  114(b)  then  directs 
DOE  to  apply  to  the  NRC  for 
construction  authorization.  Sections 
114(c)-(e)  direct  the  NRC  and  DOE  on 
certain  aspects  of  the  construction 
authorization  process.  Section  114(f) 
requires  that  a  finai  Environmental 
Impact  Statement  (EIS)  accompany  the 
Secretary's  recommendation  of  a  site  to 
the  President, 

B.  DOE  Promulgation  of  General 
Guidelines  at  10  CFR  Part  960 

1.  Overview  of  the  General  Guidelines 

Section  112(al  of  the  NWPA  directed 
DOE  to  issue  General  Guidelines  for  use 
in  considering  and  recommending  sites 
for  site  characterization,  in  consultation 
with  certain  Federal  agencies  and 
interested  Governors,  and  with  the 
concurrence  of  the  NRC.  These  General 
Guidelines  were  to  be  comparative  in 
nature,  as  DOE  was  required  to  consider 
various  geologic  media  and  such 
considerations  as  proximity  to  where 
spent  fuel  and  high-level  waste  were 
stored.  The  General  Guidelines  were 
also  to  consider  non-geologic  factors, 
such  as  population  density  and 
distribution,  that  would  not  be 
examined  in  site  characterization.  No 
other  requirements  were  imposed  on  the 
issuance  of  these  Guidelines. 

DOE  promulgated  the  section  112(a) 
Guidelines  by  notice  and  comment 
rulemaking,  in  addition  to  the 
consultation  and  concurrence  process 
specified  in  the  NVVPA.  The  DOE  also 
conducted  several  public  meetings  on 
the  Guidelines.  These  additional 
activities,  although  not  required  bv  the 
NVVPA.  enabled  DOE  to  receive 
comments  from  interested  members  of 
the  public.  The  General  Guidelines  were 
promulgated  on  December  6,  1984.  and 
codified  in  the  Code  of  Federal 
Regulations  at  10  CFR  part  960,  General 
Guidelines  for  the  Recommendation  of 
Sites  for  the  Nuclear  Waste  Repositories. 
49  FR  47714. 

2.  Structure  of  the  General  Guidelines 

The  Guidelines  promulgated  by  DOE 
defined  the  basic  technical  requirements 
that  candidate  sites  would  be  expected 
to  meet,  and  specified  how  DOE  would 
implement  its  site-selection  process. 
The  Guidelines  were  structured 
according  to  three  categories: 
Implementation  guidelines,  preclosure 
guidelines  and  postclosure  guidelines. 
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The  implementation  guidelines 
addressed  general  application  of  all  the 
Guidelines,  and  established  the 
methodology  for  applying  the 
Guidelines  during  the  various  stages  of 
the  siting  process:  Site  screening  and 
nomination,  recommendation  for 
characterization,  and  recommendation 
for  repository  development.  The 
preclosure  guidelines  governed  the 
siting  considerations  that  dealt  with  the 
operation  of  a  geologic  repository  before 
it  is  closed.  The  postclosure  guidelines 
governed  the  siting  considerations  that 
dealt  with  the  long-term  behavior  of  a 
geologic  repository  after  waste 
emplacement  and  closure. 

Both  the  preclosure  and  postclosure 
guidelines  were  organized  under  general 
categories  of  interest,  for  example, 
geohydrology  and  geochemistry.  Each 
category  was  further  divided  into 
system  guidelines  and  corresponding 
technical  guidelines.  The  system 
guidelines  addressed  broad 
requirements  for  a  geologic  repository' 
under  preclosure  and  postclosure 
conditions:  the  corresponding  technical 
guidelines  specified  conditions  that 
would  qualify  or  disqualifx'  a  site,  and 
conditions  that  would  be  considered 
favorable  or  potentially  adverse.  49  FR 
47724.  In  effect,  the  technical  guidelines 
and  the  associated  qualifying  and 
disqualifying  conditions  imposed 
specific  "subsystem"  performance 
requirements;  each  subsystem 
requirement  would  be  used  to  evaluate 
the  merits  of  a  site,  independent  of  the 
other  requirements. 

Section  112  of  the  NWPA  described 
the  minimum  steps  that  DOE  was  to 
take  during  site  screening  and  prior  to 
site  characterization.  When 
promulgating  the  Guidelines  in  1984, 
DOE  determined  that  application  of  the 
Guidelines  should  extend  beyond 
preliminary  site  screening  to  encompass 
site  characterization  activities  and  site 
recommendation  to  the  President. 
Appendix  III  to  the  Guidelines 
explained  how  certain  of  the  Guidelines 
would  be  applied  at  the  principal 
decision  points  of  the  siting  process:  (1) 
Identification  of  a  site  as  being 
potentially  acceptable  under  section 
1 1 2(b):  (2)  nomination  and 
recommendation  of  sites  as  suitable  for 
characterization  under  sections  112(b) 
and  (c);  and  (3)  recommendation  of  a 
site  for  development  as  a  repository 
(sections  113  and  114).  49  FR  47729- 
47730.  With  respect  to  the  third 
decision  point,  which  would  be  reached 
only  after  completion  of  site 
characterization  activities  and  non- 
geologic  data  gathering  activities,  DOE 
did  not  promulgate  separate  guidelines. 
Instead.  DOE  indicated  that  the 


preclosure  and  postclosure  guidelines 
would  be  applied  to  this  decision,  and 
appropriate  findings  issued,  in  the 
manner  prescribed  in  Appendix  III. 
Appendix  III  specified  the  types  of 
findings  that  were  to  be  issued  from  the 
application  of  the  disqualifying  and  the 
qualifying  conditions  at  each  of  the 
three  decision  points.  The  types  of 
findings  corresponded  with  the  level  of 
confidence  required  to  make  a  finding; 
that  is,  a  lower  level  finding  required 
one  degree  of  confidence  in  the  finding, 
and  a  higher  level  finding  required  an 
increased  level  of  confidence  in  the 
finding  over  the  lower  level.  49  FR 
47728-47729.  Appendix  III  included  a 
table  summarizing  the  level  of  the 
finding  required  at  each  of  the  three 
decision  points. 

Appendix  III  represented  the 
anahlical  process  DOE  would  follow  to 
issue  findings  relative  to  the 
disqualifying  and  qualif\ing  conditions 
of  a  site,  and  use  in  its  decision-making 
on  site  selection.  This  analylical  process 
specified  a  higher-level  of  confidence  in 
the  findings  of  qualifi,'ing  or 
disqualifying  conditions  at  the  last  stage 
of  the  siting  process,  site  selection  for 
repository  development,  compared  to 
the  initial  stage  of  the  siting  process,  site 
nomination  for  site  characterization. 
DOE  anticipated  that  the  higher-level  of 
confidence  in  its  technical  findings 
would  be  obtained  through  the  site 
characterization  process  undertaken  at 
the  later  stages  of  the  selection  process. 

3.  Bases  for  the  Structure  of  the  General 
Guidelines 

The  structure  and  development  of  the 
Guidelines  were  based  on  four  primary 
sources  of  information  and 
considerations:  (1)  The  direction  in  the 
NWP.^,  as  originally  enacted;  (2)  the 
extant  understanding  of  geologic 
disposal  in  the  scientific  and  technical 
community:  (3)  applicable  regulations 
proposed  by  the  NRC  and  the  EP.^ 
governing  the  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste  in 
geologic  repositories:  and  (4)  public 
comments. 

DOE  initiated  the  rulemaking  process 
by  assembling  a  task  force  of  program 
experts.  49  FR  47718.  The  task  force 
developed  draft  Guidelines  based  on 
criteria  used  earlier  in  the  National 
Waste  Terminal  Storage  Program, 
including  program  objectives,  system 
performance  criteria,  and  site 
performance  criteria.  At  the  time,  the 
task  force  reviewed  other  criteria 
defined  for  geologic  repositories  by  the 
National  .\cademy  of  Sciences  and  the 
International  Atomic  Energy  .\gency 

The  task  force  also  sought  consistency 
with  NRC  regulations  and  proposed 


EP.\  regulations  related  to  geologic 
repositories.  49  FR  47718.  NRC  is  the 
statutory  agency  responsible  for 
licensing  the  construction  and  operation 
of  a  geologic  repository:  EPA  is  the 
statutory  agency  responsible  for  setting 
public  health  and  safety  standards  for  a 
geologic  repository.  Consistency  of  the 
DOE  Guidelines  with  these  regulatory 
standards  was  essential,  since  any 
potential  site  would  be  evaluated  based 
on  its  ability  to  meet  applicable 
regulatory  requirements.  49  FR  47721. 

In  sum,  the  structure  and  content  of 
the  Guidelines  was  based  on  the  state  of 
knowledge  in  the  late-1970s  and  early- 
1980s  in  the  regulatory-  community,  as 
well  as  the  national  and  international 
scientific  community,  regarding  the 
development  of  geologic  repositories 
and  the  regulations  promulgated  by 
NRC  and  EPA  to  govern  the  licensing  of 
a  repository. 

DOE  sought  and  received  extensive 
public  comments  on  a  draft  of  the 
Guidelines  before  submitting  them  to 
the  NRC  for  concurrence.  On  February 
7.  1983.  the  proposed  Guidelinp<  were 
published  in  the  Federal  Register  148 
FR  5670)  for  public  review  and 
comment.  In  addition.  DOE  published  a 
separate  notice  soliciting  comment  from 
the  Governors  of  the  six  States  with 
potentially  acceptable  sites,  and  then 
met  individually  with  officials  from 
each  of  these  States.  DOE  also  held  a 
series  of  regional  public  hearings.  After 
considering  the  comments  received. 
DOE  drafted  a  set  of  revised  guidelines 
to  address  the  comments.  The  revised 
guidelines  and  public  comments  were 
made  available  in  a  second  notice  on 
lune  7.  1983  (48  FR  26441).  followed  by 
a  second  public  comment  period. 
Further  regional  meetings  and 
consultations  with  Federal  agencies 
were  held  before  DOE  submitted  the 
final  version  of  the  Guidelines  to  NRC 
for  concurrence  on  November  22.  1983. 
49  FR  47718-47719. 

4  Consistency  With  NRC  Technical  and 
Procedural  Conditions 

Of  particular  importance  to  DOE's 
formulation  of  the  Guidelines  was 
consistency  with  NRC  licensing 
regulations  for  the  disposal  of  waste  in 
a  geologic  repository.  49  FR  47718  In 
lune  1983,  NRC  amended  its  licensing 
regulations  at  10  CFR  part  60  with 
respect  to  subpart  E.  technical  criteria 
addressing  siting,  design  and 
performance  objectives  of  a  geologic 
repository  48  FR  28194,  NRC  concurred 
in  the  Guidelines  subject  to  conditions 
that  would  satisfy  the  overall  need  to 
maintain  consistency  between  NRC 
regulations  and  the  DOE  Guidelines. 
Among  the  NRC  conditions  were:  (1) 
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DOE  clarifications  and  deletions  of 
certain  limiting  terms  such  as 
■permanent"  and    significant":  (2)  DOE 
modifications  for  consistency  with  NRC 
criteria  regarding  anticipated  processes 
and  events,  potentially  adverse 
conditions,  and  the  role  of  engineered 
barriers  during  the  process  for  screening 
candidate  sites  for  characterization:  and 
(3)  DOE  revisions  and  additions  to 
disqualif\'ing  conditions  to  ensure  that 
unacceptable  sites  would  be  eliminated 
as  earlv  as  practicable.  49  FR  47719- 
47722.' 

NRC  concurrence  conditions  also 
addressed  general,  procedural  aspects  of 
htiw  the  DOE  was  to  applv  the 
Guidelines.  For  example,  NRC 
concurrence  was  conditioned  on  a  lack 
of  conflict  between  NRC  regulations  at 
10  CFR  part  60  and  the  Guidelines, 
recognition  by  DOE  that  NRC 
regulations  were  controlling  in  the  event 
of  anv  differences,  and  a  commitment 
that  DOE  would  obtain  NRC 
concurrence  on  any  future  revisions  to 
the  Guidelines.  49  FR  47719-47720. 
NRC  also  requested  DOE  to  specify-  in 
greater  detail  how  the  Guidelines  would 
be  applied  at  each  siting  stage.  This 
specificity  was  provided  by  the  addition 
of  Appendi.x  III  to  the  Guidelines. 
Appendix  III  indicated  how  the 
Guidelines  would  be  applied  at  all  of 
the  site  selection  stages,  including  the 
recommendations  to  the  President  for 
site  characterization  and  for  the 
development  of  a  site  as  a  repositorv'. 

The  NRC  required  additional  changes 
after  it  met  publicly  with 
representatives  of  several  interested 
states,  Indian  tribes,  and  DOE.  After 
DOE  committed  to  making  those 
c  hanges,  the  .NRC  voted  to  concur  in  the 
Guidelines.  49  FR  47720.  Thus,  the  part 
960  Guidelines  took  account  of  the 
substantial  input  provided  by  the  NRC 
in  1984  through  the  statutory 
concurrence  process. 

C  DOE  Application  of  the  Guidelines 

C'onsistent  with  section  112fb)  of  the 
NWPA.  DOE  applied  the  Guidelines  to: 
(1)  nominate  five  sites  as  suitable  for 
characterization:  and  (2)  recommend  to 
the  President  three  of  those  five 
nominated  sites  for  characterization  as 
candidate  sites  for  the  first  repository'. 
On  May  27.  1986.  the  President 
approved  each  of  the  sites  that  had  been 
recommended  for  characterization. 
Yucca  Mountain  was  one  of  the  three 
sites  that  DOE  recommended  The 
recommendation  to  the  President  was 
documented  in  a  DOE  report. 
Recommendation  by  the  Secretary  of 
Energy  for  Site  Characterization  for  the 
First  Radioactive-Waste  Repository' 
(Mav  1986:  DOE/S-0048).  In  addition,  a 


draft  environmental  assessment  was 
prepared  for  each  of  the  five  sites  and 
final  environmental  assessments  were 
prepared  for  each  of  the  three  sites  that 
were  recommended. 

This  action  concluded  the  process 
that  had  been  established  by  the  NWPA 
for  identif\'ing  sites  for  characterization. 
The  Guidelines'  role  of  structuring 
DOEs  process  for  identifying  sites  for 
characterization  was  completed  in 
accordance  with  the  Congressional 
directives  to  DOE.  Under  DOE's 
formulation  of  the  Guidelines  at  that 
time,  however,  the  Guidelines  would 
remain  relevant  and  applicable  through 
the  third  principal  siting  decision  point, 
the  selection  of  a  site  to  be 
recommended  for  the  development  of  a 
repository. 

D.  1987  Amendments  to  NWPA 

In  1987,  Congress  amended  the 
NWPA  to  mandate  Yucca  Mountain  as 
the  sole  site  to  be  characterized  (42 
U.S.C.  10172  (Supp.  V  1987)).  The 
processes  for  site  characterization  under 
section  113  and  site  approval  under 
section  114  were  made  applicable  to 
only  Yucca  Mountain.  Under  sections 
113(a)  and  (b).  Yucca  Mountain  was 
designated  as  the  site  for  which  site 
characterization  activities  would  take 
place,  and  a  site  characterization  plan 
would  be  issued,  respectively.  Under 
section  113(c),  Congress  amended  the 
statute  to  name  Yucca  Mountain  as  the 
site  for  which  the  restrictions  on  site 
characterization  activities  would  be 
applicable.  That  is.  DOE  was  directed  to 
conduct  only  such  activities  at  Yucca 
Mountain  that  are  necessary  to  evaluate 
the  suitability  of  the  site  for  an 
application  to  the  NRC  for  a 
construction  authorization,  and  to 
comply  with  requirements  under  the 
National  Environmental  Policy  Act 
(NEPA).  Section  114  was  amended  to 
excuse  DOE  from  analysis  of  alternative 
sites  in  any  environmental  impact 
statement  (EIS)  that  may  be  prepared  for 
the  Yucca  Mountain  site  under  NEPA. 
Any  such  EIS  would  analyze  the  Yucca 
Mountain  site,  and  no  other  sites,  for 
potential  development  of  a  geologic 
repository.  Further,  section  160(b) 
directed  DOE  to  "terminate  all  site 
specific  activities  (other  than 
reclamation  activities)  at  all  candidate 
sites,  other  than  the  Yucca  Mountain 
site."  (42  U.S.C.  10172(a)(2)). 

In  sura,  Congress  made  clear  its  intent 
for  DOE  to  focus  its  resources  on 
investigating  only  Yucca  Mountain  as  a 
potential  site  for  a  high-level  radioactive 
waste  repository. 


E.  Yucca  Mountain  Site 
Characterization  Plan 

1.  Statutory-  Requirements 

Under  sections  113  and  160  of  the 
NWPA,  as  amended,  DOE  was  directed 
to  conduct  site  characterization 
activities  at  the  Yucca  Mountain  site. 
Prior  to  initiating  site  characterization 
under  section  113.  DOE  was  required  to 
prepare  a  general  plan  for  site 
characterization  activities  at  the  Yucca 
Mountain  site.  DOE  was  required  to 
submit  the  plan  to  the  NRC  and  the 
State  of  Nevada  for  their  review  and 
comment  (42  U.S.C.  10133(b)(1)),  as 
well  as  to  members  of  the  public  in  the 
vicinitv  of  Yucca  Mountain  (42  U.S.C. 
10133(b)(2)).  Certain  contents  of  the 
plan  were  mandated  by  section  113(b), 
including,  among  other  things,  a 
description  of  planned  excavation  and 
other  testing  activities,  a  description  of 
the  possible  form  or  packaging  of  the 
high-level  waste,  and  the  criteria  to  be 
used  to  determine  the  suitability  of  the 
site  for  the  location  of  a  repository, 
developed  pursuant  to  section  112(a). 
Section  11 3(b)(3)  also  required  DOE  to 
report  every-  sLx  months  on  the  progress 
of  site  characterization  activities  at 
Yucca  Mountain,  and  to  provide  the 
reports  to  the  NRC,  and  the  Governor 
and  the  legislature  of  the  State  of 
Nevada. 

DOE  prepared  the  site 
characterization  plan  in  draft  form  in 
January-  1988.  In  preparing  the  plan. 
DOE  generally  followed  NRC  guidance, 
as  specified  in  the  document.  Standard 
Format  and  Content  of  Site 
Characterization  Plans  for  High  Level 
Waste  Geologic  Repositories.  Regulatory' 
Guide  4.17  (NRC  1987).  After  review 
and  comment  by  NRC.  the  State  of 
Nevada,  and  interested  members  of  the 
public.  DOE  finalized  the  Site 
Characterization  Plan:  Yucca  Mountain 
Site,  Nevada  Research  and  Development 
Area.  Nevada  (December  1988:  DOE/ 
RW-0198)  (hereinafter  also  the  SCP),  in 
December  1988. 

2.  Structure  of  the  Site  Characterization 
Plan 

"Site  characterization"  is  defined  in 
the  NWPA  to  include  research  activities 
undertaken  to  establish  the  geologic 
condition  of  a  site,  for  example,  borings 
and  surface  excavations,  and  in  situ 
testing  necessary  to  evaluate  the 
suitability  of  a  candidate  site  for  the 
location  of  a  repository  (42  U.S.C. 
10101(21)).  In  the  SCT,  DOE  described 
the  purpose  of  its  site  characterization 
program  at  Yucca  Mountain  as  to  obtain 
the  information  necessary-  to  determine 
whether  or  not  the  site  is  suitable  for  a 
repository,  and  could  satisfy  NRC 
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licensing  requirements  (which  must  be 
consistent  with  EPA  public  health  and 
safety  standards).  DOE  also  explained 
there  that  the  information  obtained  from 
site  characterization,  such  as  the 
geologic,  geoengineering,  hydrologic, 
and  climatological  conditions  at  a  site, 
would  be  used  to  develop  and  optimize 
repository-  design  and  to  evaluate  the 
performance  of  the  site  and  the 
engineered  barriers  as  an  integrated 
system. 

The  purpose  of  the  SCP  was  threefold: 
(1)  To  describe  the  site,  and  the 
preliminary-  designs  for  the  repository- 
and  the  waste  packages  in  sufficient 
detail  to  form  the  basis  for  the  site 
characterization  program:  (2)  to  identif^- 
issues  to  be  resolved  during  site 
characterization  and  present  the  strategy 
for  resolving  the  issues:  and  (3)  to 
describe  the  plans  for  the  work  needed 
to  obtain  the  information  deemed 
necessary-  and  to  resolve  outstanding 
issues.  The  SCP  was  organized  along 
two  lines:  (1)  An  issues  hierarchy, 
which  embodied  the  DOE.  NRC  and 
EPA  regulations  governing  the 
repository-  system;  and  (2)  an  issue- 
resolution  strategy. 

The  issues  hierarchy  was  a  three- 
tiered  framework  laying  out  what  must 
be  known  before  the  Yucca  Mountain 
site  could  be  selected  and  licensed. 
"Issues "  were  defined  as  questions 
related  to  performance  of  the  repository- 
that  must  be  resolved  to  demonstrate 
compliance  with  applicable  regulations 
of  DOE,  NRC  and  EPA.  DOE  identified 
four  key  issues  to  be  addressed,  based 
on  regulatory-  requirements  and  the  four 
system  guidelines  in  part  960:  (1) 
Postclosure  performance:  (2)  preclosure 
performance:  (3)  environment, 
socioeconomic,  and  transportation 
impacts  of  a  repository;  and  (4)  ease  and 
cost  of  repository  siting,  construction, 
operation  and  closure.  DOE  also 
explained  that  only  the  first,  second, 
and  part  of  the  fourth  key  issue  would 
be  addressed  in  the  site  characterization 
program,  since  resolution  of  these  other 
key  issues  (that  is.  key  issue  3  and  part 
of  key  issue  4)  were  not  dependent  on 
information  from  site  characterization 
activities.  The  issue-resolution  strategy- 
consisted  of  four  parts:  issue 
identification,  performance  allocation, 
data  collection  and  analysis,  and 
documentation  of  issue  resolution  This 
framework  was  used  to  develop  test 
programs  and  explain  why  the  test 
programs  were  adequate  and  necessary-. 
The  object  was  to  collect  information  to 
be  used  in  a  concluding  set  of  analyses 
to  resolve  the  issues,  and  to  document 
resolution  of  the  issues. 

As  required  by  section 
113(b)(l)(A)(iv),  the  SCP  included 


criteria  to  determine  the  suitability  of 
the  site  for  development  of  a  repository. 
Those  "criteria"  were  the  provisions 
within  the  Guidelines  pertinent  to  site 
characterization  activities,  namely,  the 
postclosure  guidelines,  and  the 
preclosure  guidelines  related  to 
radiological  safety  and  technical 
feasibility  of  repository  siting, 
construction  and  operation,  to  be 
applied  in  the  manner  described  in 
Appendix  III.  Appendix  III  set  out  the 
level  of  findings  DOE  would  make 
relative  to  the  system  and  technical 
requirements  found  in  the  postclosure 
guidelines  (subpart  C)  and  preclosure 
guidelines  (subpart  D)  at  the  final 
decision  point  of  recommending  a  site 
for  development  as  a  repository-  DOE 
believed  that  the  information  gained 
through  site  characterization  and  the 
issue  resolution  process  would  form  the 
basis  for  these  findings. 

DOE  also  explamea  in  the  SCP  that 
not  all  of  the  Guidelines  would  be 
addressed  as  part  of  site  characterization 
activities.  The  SCP  would  not  address 
the  environmental,  socioeconomic  and 
transportation  guidelines,  or  certain 
guidelines  related  to  ease  and  cost  of 
repository-  siting,  construction, 
operation,  and  closure,  since  DOE 
would  not  develop  information  related 
to  those  guidelines  through  site 
characterization  activities.  Those 
Guidelines  would  be  addressed  in  other 
investigations  and  plans  to  be 
conducted  concurrently  with  the  site 
characterization  program.  Also,  in  light 
of  the  1987  amendments  to  the  NWP.*i 
permitting  site  characterization  to 
proceed  only  at  Yucca  Mountain.  DOE 
stated  in  the  SCP  that  the  comparative 
portions  of  the  Guidelines  would  not  be 
applied  in  the  site  suitability 
determination  to  be  made  under  section 
113(b). 

In  accordance  with  section  113(b)(3), 
approximately  every-  six  months  DOE 
has  issued  a  report  updating 
information  on  the  conduct  of  site 
characterization  activities  at  the  Yucca 
Mountain  site  Those  reports  briefly 
summarize  the  characterization 
activities  undertaken  at  the  site,  the 
technical  and  scientific  issues  of  key 
interest  and  their  resolution,  and  issues 
that  remain  for  further  characterization 
and  resolution.  In  addition,  the 
semiannual  reports  provide  references 
and  a  bibliography  of  other  reports  and 
documents  containing  more  detailed 
information  regarding  site 
characterization  activities  DOE  has 
been  providing  the  reports  to  the  NRC, 
the  Governor  of  Nevada,  and  the 
legislature  of  the  State  of  Nevada. 

The  progress  reports  also  reflect 
DOE's  ongoing  interaction  with  the 


NRC.  In  July  1986.  the  NRC  amended  its 

regulations'at  10  CFR  part  60  (51  FR 
27158)  to  establish  the  method  of 
interaction  betw-een  DOE  and  the  NRC 
on  the  development  and 
implementation  of  the  site 
characterization  plan.  NRC  established  a 
system  for  DOE  to  report  on  the  results 
of  site  characterization,  identify  issues, 
plan  for  additional  studies,  eliminate 
planned  studies  no  longer  necessary-, 
and  identify-  decision  points  reached.  In 
this  manner,  the  NRC  established  a  clear 
pathway  to  interact  with  DOE  in  the 
management  and  direction  of  the  site 
characterization  program. 

Site  characterization  activities  have 
continued  up  to  and  including  the 
present,  and  are  described  in  greater 
detail  below  in  section  11. G. 

F  Energ\'  Policy  Act  of  1 992 

In  1992.  Congress  enacted  certain 
provisions  in  the  Energy-  Policy  Act  of 
1992  (Pub.  L.  No.  102-486)  affecting  the 
nation's  nuclear  waste  repository- 
program.  In  section  801(a)  of  the  Energy 
Policy  Act  of  1992  (EPACT).  Congress  ' 
directed  EPA  to  promulgate  a  new, 
health-based  standard  to  ensure 
protection  of  the  public  health  from 
high-level  radioactive  waste  that  may  be 
disposed  in  a  geologic  repository- 
located  at  Yucca  Mountain  The  new 
standard  could  depart  from  the  generic 
EPA  standards  promulgated  at  40  CFR 
part  191.  and  would  be  specific  to 
Yucca  Mountain  In  section  801(b). 
Congress  also  directed  the  NRC.  within 
one  year  of  EPA's  adopting  a  new- 
standard,  to  modify-  its  technical 
requirements  and  criteria  under  section 
121(b)  of  the  N'WPA  142  U.SC. 
10141(b))  (i.e  .  10  CFR  part  60).  as 
necessary-,  to  be  consistent  with  the  new 
EPA  standard 

Before  setting  the  new  standard, 
however,  EPA  was  required  to  contract 
with  the  National  Academy  of  Sciences 
(NAS)  to  conduct  a  study  to  provide 
findings  and  recommendations  on 
reasonable  standards  for  protection  of 
the  public  health  and  safety  I'nder 
section  8011a)  of  the  EPACt.  EPA  was 
required  to  promulgate  its  new 
standards  based  on.  and  consistent  with, 
the  NAS  findings  and 
recommendations  Under  the  EPACT 
and  accompanying  congressional 
instruction.  NAS's  charge  was  to  answer 
three  specific  questions  embodied  in 
section  801(a)(2).  and  to  advise  EP,\  on 
the  technical  basis  for  the  health-based 
standards  it  w-as  mandated  to  prepare 
The  three  questions  posed  in  section 
801(a)(2)  addressed:  (1 )  Whether  or  not 
a  health-based  standard  based  on  doses 
to  individual  members  of  the  public 
would  provide  a  reasonable  basis  for 
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protecting  public  health  and  safety;  (2) 
whether  or  not  it  is  reasonable  to 
assume  that  a  system  for  postclosure 
oversight  of  the  repository,  using  active 
institutional  controls,  will  prevent  an 
unreasonable  risk  of  breaching  the 
repository's  engineered  or  natural 
barriers,  or  of  increasing  the  exposure  of 
individual  members  of  the  public  to 
radiation  beyond  allowable  limits;  and 
(3)  whether  or  not  it  is  possible  to  make 
scientifically  supportable  predictions  of 
the  probability  that  the  repository's 
engineered  or  natural  barriers  will  be 
breached  as  a  result  of  human  intrusion 
over  a  period  of  10,000  years. 

In  August  1995.  NAS  published  the 
statutorily  mandated  report,  entitled 
Technical  Bases  for  Yucca  Mountain 
Standards.  In  sum.  NAS  issued  findings 
that:  (1)  A  health  standard  for  Yucca 
Mountain  based  on  risk  to  individuals 
of  adverse  health  effects  from  releases 
from  the  repository  (rather  than  EP.As 
generic  standards  which  contain  both 
individual  dose  and  release  limits)  was 
an  appropriate  standard  that  would 
adequately  protect  the  health  and  safety 
of  the  general  public;  (2)  it  is  not 
reasonable  to  assume  that  a  system  for 
postclosure  oversight  can  be  developed, 
based  on  active  institutional  controls, 
which  will  itself  prevent  an 
unreasonable  risk  of  breaching  the 
repository's  engineered  barriers  or  of 
increasing  the  exposure  of  individual 
members  of  the  public  to  radiation 
beyond  allowable  limits;  and  (3)  it  is  not 
possible  to  make  scientifically 
supportable  predictions  of  the 
probability  that  a  repositor\''s 
engineered  or  geologic  barriers  will  be 
breached  as  a  result  of  human  intrusion 
over  a  period  of  10.000  years 
Notwithstanding  the  latter  two  findings, 
the  NAS  recommended  EPA  include  in 
its  standards  a  stylized  human  intrusion 
event  The  NAS  reasoned  that  such  an 
analysis  may  provide  useful  insight  into 
the  degree  to  which  the  ability  of  a 
repository  to  protect  the  public  health 
and  safety  would  be  degraded  by  an 
intrusion. 

In  reaching  its  findings  and 
recommendations,  the  NAS  consulted 
with  numerous  entities,  including  local, 
state  and  federal  government  agencies, 
private  organizations,  and  scientists  and 
engineers,  both  national  and 
international,  familiar  with  the 
technical  issues  under  study,  and  held 
five  open  technical  meetings  to  ensure 
a  thorough  review  of  the  scientific 
literature  on  the  subject.  In  the 
Technical  Bases  for  Yucca  Mountain 
Standards,  the  NAS  provided  a  detailed 
explanation  of  the  assumptions  and 
analyses  underlying  the  study,  and  the 
reasons  for  NAS's  findings  and 


recommendations.  Among  the  more 
important  of  these  is  the  NAS 
assumption,  confirmed  by  its  technical 
review,  that  it  is  possible  to  conduct 
scientifically  justifiable  analyses  of 
repository  behavior  over  thousands  of 
years  in  order  to  assess  whether  or  not 
a  repository  can  comply  with  the 
applicable  public  health  standard.  In 
addition,  based  on  its  analyses,  the  NAS 
concluded  that  the  proper  way  to 
evaluate  the  risks  of  adverse  health 
effects,  and  to  compare  those  risks  to  the 
proposed  standard,  is  to  assess  the 
estimated  potential  future  behavior  of 
the  entire  repository  system  and  its 
potential  effect  on  bumans.  The 
procedure  used  to  perform  this  analysis 
is  called  total  system  performance 
assessment  (alternately  called 
performance  assessment). 

In  discussing  the  possible 
implications  of  its  conclusions  the  NAS 
noted  that,  if  EPA  issued  standards 
ba.sed  on  individual  risk  (as 
recommended  by  the  NAS).  then  the 
NRC  would  be  required  to  revise  its 
regulations  embodied  in  10  CFR  part  60 
to  be  consistent  with  EPA.  This  is 
because  NRC's  10  CFR  part  60  is 
directed  in  part  to  subsystem  technical 
requirements,  whereas  the  NAS 
concluded  that  it  is  the  performance  of 
the  total  system,  rather  than  tliat  of  its 
individual  elements  in  isolation,  that  is 
crucial  in  the  context  of  a  risk-based 
standard  Under  a  risk-based  standard, 
imposing  subsystem  performance 
requirements  might  result  in  a  deficient 
repositor\'  design  even  if  each 
subsystem  element  meets  or  exceeds  a 
certain  performance  standard.  The  NAS 
also  observed  that  its  recommendations, 
if  adopted,  implied  the  development  by 
EPA  of  different  regulatory  and 
analytical  approaches  from  those 
employed  in  the  past,  and  that  the 
process  of  establishing  the  new 
standards  would  require  significant  time 
and  opportunity  for  public  comment 
and  review.  Nevertheless,  NAS  noted 
that  these  potential  changes  should  not 
impede  site  characterization  work  by 
DOE  at  Yucca  Mountain. 

G.  Evolution  of  the  Site  Characterization 
Program 

Since  publication  of  the  SCP  in  1988. 
DOE's  site  characterization  program  at 
Yucca  Mountain  has  made  substantial 
progress  in  developing  information  and 
data  about  the  site  and  resolving 
outstanding  technical  issues.  Over  time, 
the  site  characterization  program  has 
evolved  and  been  driven  by  advances  in 
science  and  technology,  as  well  as 
legislative  and  managerial  changes.  The 
following  summarizes  the  evolution  and 


status  of  the  site  characterization 
program. 

Technical  Components  of  the  Site 
Characterization  Program.  The  three 
main  technical  components  of  the  site 
characterization  program  are  testing, 
design,  and  performance  assessment. 
Testing  encompasses  the  investigation 
of  natural  features  and  processes  at  the 
site  through  field  testing,  conducted 
above  and  below  ground,  and  laboratory 
testing  of  rock  and  water  samples. 
Design  refers  to  work  on  development  of 
the  description  of  a  repository  and 
waste  packages  tailored  to  the  site 
features,  supported  by  laboratory  testing 
of  candidate  materials  for  waste 
packages  and  design-related  testing  in 
underground  tunnels  similar  to  those  in 
which  waste  would  be  emplaced. 
Performance  assessment  refers  to  the 
quantitative  estimates  of  the 
performance  of  the  total  repository 
system,  over  a  range  of  possible 
conditions  and  for  different  repository 
configurations,  by  means  of  computer 
modeling  techniques  that  are  based  on 
site  and  materials  testing  data  and 
accepted  principles  of  physics  and 
chemistry. 

Through  the  testing  program,  DOE  has 
learned  a  great  deal  about  the  geologic 
conditions  of  the  site.  The  single  largest 
effort  undertaken  in  this  regard  has  been 
construction  of  the  Exploratory  Studies 
Facility  (ESF).  Construction  of  this 
facility  began  in  1992  and  was 
completed  in  1998.  The  ESF.  a  4.9  mile 
long  underground  tunnel,  has  enabled 
DOE  to  conduct  testing  and  exploration 
activities  in  Yucca  Mountain  at  the 
depth  of  the  proposed  repository. 
Utilization  of  this  facility  has  formed 
the  basis  for  increased  knowledge  and 
understanding  of  the  mechanical  and 
hydrologic  characteristics  of  the 
geologic  formation  in  which  the 
repository  would  be  constructed. 
Ongoing  work  at  this  facility  will  focus 
primarily  on  thermal  and  hydrologic 
testing  in  the  cross  drift  to  extend  and, 
where  necessary,  modif>'  this 
understanding  of  the  properties  of  the 
host  rock. 

The  design  component  of  the  site 
characterization  program  comprises 
those  activities  aimed  at  developing 
concepts  for  the  engineered  components 
of  the  geologic  repository.  Design 
activities  use  information  about  the  site 
gained  through  the  testing  program,  and 
information  about  the  engineered  barrier 
system  gained  through  other  scientific 
investigations,  to  generate  and  develop 
design  concepts  that  can  meet  the 
requirements  placed  on  the  engineered 
components  of  the  repository.  Site 
characterization  activities  are  structured 
to  acquire  data  needed  to  support  the 
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design.  For  example,  a  number  of  the 
site  characterization  program  tests  focus 
on  the  hydrological.  geomechanical  and 
thermal  properties  of  Yucca  Mountain. 
These  tests  are  significant  because  they 
provide  the  fundamental  information 
needed  to  specify  the  approach  to  be 
used  in  developing  the  geologic 
repository'  thermal  loading  and 
underground  support  schemes,  Also, 
under  the  design  program.  DOE 
examines  various  approaches  to  meeting 
engineered  facility  requirements,  and 
conducts  comparative  evaluations  of  the 
costs  and  benefits  of  different 
approaches  to  developing  design 
concepts. 

The  performance  assessment 
component  of  site  characterization 
represents  the  anah-tical  method  (i.e., 
computer  modeling)  DOE  uses  to 
forecast  the  performance  of  the 
repository  within  the  Yucca  Mountain 
setting  and  assess  that  performance 
against  regulatory  standards  Put  in 
simplified  terms,  performance 
assessment  uses  the  information  and 
data  collected  under  the  testing  and 
design  programs  to  feed  computer 
models  that  describe  how  the  site  would 
behave  in  the  presence  of  a  repository 
and  how  the  engineered  system  would 
behave  within  the  environmental  setting 
of  the  mountain.  Each  model,  called  a 
process  model,  is  designed  to  describe 
the  behavior  of  individual  and  coupled 
physical  and  chemical  processes.  A  total 
system  performance  assessment  (TSPA) 
links  the  results  of  individual  process 
models  to  construct  a  computer  model 
of  the  repository  system  and 
surrounding  envirorunent  that  are 
important  to  assessment  of  overall 
repository  performance.  With  the  TSPA 
model.  DOE  can  estimate  releases  of 
radionuclides  from  a  repository  under  a 
range  of  conditions,  over  thousands  of 
years,  and  forecast  the  consequent 
probable  doses  to  persons. 

Performance  assessment  (or  TSPA),  as 
described  above,  is  an  accepted  method 
to  assess  the  performance  of  a  repository 
at  Yucca  Mountain.  EXDE's  use  of 
performance  assessment  models  began 
even  before  issuance  of  the  SCP  in  1988. 
Since  that  time,  however,  significant 
advancements  have  been  made  in  the 
technical  capability,  acceptance,  and 
use  of  this  analytical  tool.  In  1991,  the 
Nuclear  Energy  Agency  Radioactive 
Waste  Management  Committee  and  the 
International  Atomic  Energy  Agency 
International  Radioactive  Waste 
Management  Advisory  Committee 
confirmed  that  TSPA  provides  an 
adequate  means  to  evaluate  long-term 
radiological  impacts  of  a  waste  disposal 
system.  On  a  national  level,  the  NRC, 
the  NAS  and  the  Nuclear  Waste 


Technical  Review  Board  ( 'NWTRB")  (a 
Congressionally  mandated  committee  of 
experts  chartered  to  evaluate  the 
technical  and  scientific  validity  of 
activities  undertaken  by  DOE  to 
characterize  Yucca  Mountain  to 
determine  its  suitability  as  a  location  for 
a  repository)  have  acknowledged  the 
value  of  this  method  for  evaluating 
postclosure  performance  for  a  repository 
at  Yucca  Mountain 

A  significant  portion  of  the  DOE  site 
characterization  program  has  been 
aimed  at  developing  the  scientific  bases 
that  serve  as  the  foundation  for  the 
process  models  used  in  performance 
assessment  DOE  developed 
performance  assessment  models  and 
conducted  benchmark  performance 
assessments  of  the  total  repositon,' 
system  in  1991,  1993  and  1995  Between 
these  benchmark  assessments.  DOE 
conducted  many  performance 
assessments  to  evaluate  selected 
features  of  the  site  and  the  evolving 
design.  DOE  used  these  total  system  and 
subsystem  performance  assessments  to 
evaluate  design  options  and  to 
determine  further  data  needed  from  site 
investigations.  Another  TSPA  was 
conducted  in  1998,  the  results  of  which 
are  contained  in  the  Viability 
Assessment. 

Redirection  of  the  Site 
Characterization  Program  In  1994.  DOE 
conducted  extensive  internal  and 
external  reviews  of  the  program.  As  a 
result  of  those  reviews,  documented  in 
the  Civilian  Radioactive  Waste 
Management  Program  Plan  (December 
1994;  DOE/RW-0458)  (Program  Plan). 
DOE  identified  cost-cutting  measures  to 
reduce  the  cost  of  completing  site 
characterization.  In  response  to 
Congressional  concern  about  the  1994 
Program  Plan.  DOE  submitted  a  revised 
Program  Plan  to  Congress  that  was 
designed  to  maintain  scientific 
investigations  at  the  site  and  retain 
target  dates  for  determining  site 
suitability  and  recommendation  for 
construction  authorization  Civilian 
Radioactive  Waste  Management 
Program  Plan.  Revision  1  (May  1996; 
DOE/RW-0458).  As  part  of  the  revised 
strategy.  DOE  redirected  project  efforts 
to  address  the  major  unresolved 
technical  questions  and  to  complete  an 
assessment  of  the  viability  of  licensing 
and  constructing  a  repository  at  Yucca 
Mountain.  Congress  indicated  its 
approval  of  the  revised  Program  Plan  in 
the  Conference  Report  on  the  Energy 
and  Water  Development  Appropriations 
Act.  1997.  H.R.  Rep.  No.  782.  104th 
Cong.,  2d  Sess.  82  (1996).  by  directing 
that  the  appropriated  funds  be  used  in 
accordance  with  the  revised  Program 
Plan  issued  by  DOE  in  May  1996. 


In  the  Fiscal  Year  1997  Energy  and 
Water  Development  .Appropriations  Act 
(Pub.  L.  No  104-206)  (referenced 
above).  Congress  directed  DOE  to 
provide  the  viability  assessment  of  the 
Yucca  Mountain  site,  referenced  in 
DOE's  revised  Program  Plan,  to 
Congress  and  the  President  as  a  basis  for 
making  future  decisions  on  program 
funding  and  direction  DOE  issued  the 
Viability  Assessment  in  December  1998 
Drawing  on  15  years  of  scientific 
investigation  and  design  work,  the 
Viability  Assessment  summarized  a 
large  technical  basis  of  field 
investigations,  laboraton,-  tests,  models, 
analyses  and  engineering  The  Viability 
Assessment  also  identified  major 
uncertainties  relevant  to  the  technical 
defensibility  of  DOE's  analyses  and 
designs,  the  approach  to  managing  these 
uncertainties,  and  the  status  of  work 
relative  to  the  target  dates  of  2001  for  a 
determination  on  recommendation  of 
Yucca  Mountain  and  2002  for  submittal 
of  a  license  application  to  NRC.  The 
Viability  Assessment  also  included  an 
iteration  of  the  TSPA  conducted  in 
1998.  and  the  results  of  that  process. 

Coordination  with  NRC  DOE's 

implementation  of  its  site 

characterization  program  and  the  issue 

resolution  strategy  embodied  in  the  SCP 

has  been  conducted  in  close 

coordination  with  the  N'RC.  In  1995.  the 

NRC  revised  its  prelicensing  repository 

program  as  a  result  of  changes  in  the 

EKDE  civilian  radioactive  waste 

management  program,  the  findings  of 

the  NAS  committee  recommending 

changes  to  the  public  health  standard 

for  a  potential  Yucca  Mountain 

repositon.-.  and  budgetary  constraints 

imposed  by  Congress  The  NRC  adjusted 

the  scope  of  its  program  to  focus  only 

on  those  topics  most  cntical  to 

repository  performance,  termed  'key 

technical  issues  "  These  issues  were 

intended  to  be  a  vehicle  to  communicate 

to  DOE  those  technical  matters  for 

which  the  NRC  had  remaining 

unanswered  questions  regarding  the 

performance  of  the  Yucca  Mountain 

site,  or  the  data  needed  to  assess  that 

performance  DOE's  management  of  the 

site  charactenzation  program  has 

included  activities  to  obtain  information 

to  address  the  NRC  key  technical  issues 

DOE  has  structured  the  site 

characterization  program  in  such  a 

manner  that  one  of  its  goals  is  for  DOE 

and  NRC  to  reach  consensus  that  the 

remaining  key  technical  issues  have 

been  addressed  adequately,  or  that 

adequate  plans  are  in  place  to  address. 

the  issues. 
t 
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H.  The  1993-1995  Public  Dialogue  on 
the  Guidflines 

In  tht'  .SCP,  issued  in  December  1988. 
DOE  described  how  it  would  applv  the 
part  yttO  (kiidelines  as  part  of  the  site 
c.hdractenzatiDn  program  to  evaluate  the 
suitability  of  the  site.  DOE  indicated  in 
the  .SCP  that  the  Guidelines  related  to 
site  characterization  activities  would  be 
applied  as  the  suitability  criteria.  DOE 
also  indicated  there  that  the 
comparative  provisions  of  those 
requirements  would  not  be  applied  in 
light  of  the  1987  amendments  to  the 
NVVPA  limiting  site  characterization 
activities  to  Yucca  Mountain. 
.\otwithstanding  this  explanation,  a 
number  of  intert'sted  parties  suggested  it 
remained  unclear  how  DOE  would 
apply  the  Guidelines  in  the  future. 
Be(  ause  of  this  continuing  stated 
uncertainty,  the  DOE  instituted  an 
ongoing  dialogue  with  external  parties 
on  the  Guidelines. 

In  0(  tober  1993,  DOE  briefed  the 
representatives  of  the  affected  units  of 
local  government  and  the  State  of 
Nevada  on  its  plans  for  activities  related 
to  site  suitability  evaluation.  DOE 
followed  this  briefing  with  a  Notice  of 
Inquiry  in  the  Federal  Register  (59  FR 
19680),  dated  April  25.  1994.  eliciting 
the  views  of  the  public  on  the 
appropriate  role  of  the  Guidelines.  A 
public  meeting  was  held  on  May  21. 
1994  in  Las  Vegas.  Nevada.  The 
purposes  of  the  meeting  were  to  follow- 
up  on  a  previous  public  meeting  held  in 
.August  199.J;  to  update  the  public  on 
site  characterization  activities;  and  to 
provide  an  opportunity  to  discuss  the 
development  of  a  process  to  evaluate 
site  suitahilitv  DOE  then  published  a 
second  Federal  Register  notice  (59  FR 
39766)  on  August  4.  1994.  announcing 
that  it  intended  to  use  the  Guidelines  as 
currentlv  written,  subject  to  the 
programmatic  reconfiguration  directed 
in  the  1987  NVVPA  amendments. 
Through  that  notice,  DOE  also 
aiuiounced  the  availability  of  a  draft 
description  of  the  proposed  process  and 
its  intention  to  hold  two  additional 
public  meetings  to  discuss  the  matter, 
.Mthouyh  several  nptions  were 
discussed,  DOE  disi:erned  no  ciearix 
preferred  option  from  this  public 
comment  pnx  ess  in  response  to  public 
comments  at  the  meetings,  DOE 
committed  to  provide  background 
information  and  its  rationale  for 
maintaining  the  use  of  the  Guidelines  as 
nriginallv  promulgated,  with 
modification  to  eliminate  application  of 
the  comparative  portions  of  the 
Guidelines   In  .September  1995.  DOE 
published  in  the  Federal  Register  the 
background  inform. itmn  and  its 


rationale,  as  committed  to  in  previous 
public  meetings.  60  FR  47737. 

In  the  September  1995  public  notice, 
DOE  explained  that  amending  the 
Guidelines,  either  to  remove  those 
portions  that  are  primarily  used  for 
comparative  purposes  or  to  develop 
Guidelines  tailored  to  evaluation  of  the 
suitability  of  the  Yucca  Mountain  site, 
was  not  required  at  that  time,  DOE 
recognized  then  that  the  Guidelines 
might  have  to  be  amended  at  some 
future  date  to  be  consistent  with  any 
changes  to  EPA  or  NRG  requirements, 
60  FR  47740,  Among  the  options 
considered  in  the  1993-1995  public 
dialogue  was  abandonment  of  the 
Guidelines  and  adoption  of  the  NRG 
siting  criteria  in  10  GFR  60,122,  DOE 
noted  that  the  Guidelines  were 
expressly  derived  from,  and  tied  to,  the 
part  60  siting  criteria.  In  addition,  DOE 
noted  that,  should  anv  differences 
between  10  GFR  part  960  and  10  CFR 
part  60  be  identified,  10  CFR  part  60 
would  prevail  in  the  licensing  process. 
While  recognizing  that  much  of  10  CFR 
part  960  subpart  B,  the  implementation 
guidelines,  was  no  longer  applicable, 
DOE  concluded  that  the  Guidelines 
could  be  selectively  interpreted  to  avoid 
the  comparative  aspects  while  applying 
the  relevant  provisions  of  subparts  C 
and  D,  the  postclosure  and  preclosure 
guidelines. 

/.  The  1996  Notice  of  Proposed 
Rulemaking 

For  many  of  the  reasons  described 
earlier  in  this  notice,  including  changes 
in  congressional  direction  of  the 
repository'  program  and  advancements 
in  site  characterization,  on  December 
16.  1996,  DOE  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  for  10  CFR  960.61  FR  66158. 
In  that  notice,  DOE  proposed  to  clarify- 
and  focus  the  Guidelines  and  to  add  a 
new,  site-specific  subpart  E  to  the 
Guidelines,  Subpart  E  would  applv  only 
to  the  Yucca  Mountain  site,  and  would 
contain  preclosure  and  postclosure 
system  guidelines,  each  with  a  single 
qualifying  condition.  61  FR  66163.  In 
each  of  the  periods,  the  qualifving 
condition  would  be  that  a  repositor\-  at 
Yucca  Mountain  be  capable  of  limiting 
radiological  releases  within  applicable 
standarris  to  be  set  bv  EPA  and 
implemented  by  the  NRC  through  the 
repository  licensing  process.  DOE 
would  demonstrate  this  capability 
through  performance  assessments.  61 
FR  66164.  These  performance 
assessments  would  forecast  the 
performance  of  a  proposed  geologic 
repository  at  Yucca  Mountain  and 
compare  the  results  of  the  assessments 
to  the  applicable  regulatory  standards  to 


determine  whether  or  not  the  site  would 
be  suitable  for  development  as  a 
repository. 

The  1996  proposal  was  consistent 
with  the  system-level  evaluation 
originally  envisioned  for  the  conclusion 
of  site  characterization.  DOE  recognized 
in  1984  in  the  Guidelines  that,  only  after 
the  entire  process  of  narrowing  the 
number  of  potentially  acceptable  sites  to 
one  and  after  site  characterization, 
would  it  be  possible  to  conduct 
complete  performance  assessments. 
Such  assessments  require  detailed 
information  that  can  be  obtained  onlv 
during  site  characterization.  49  FR 
47717.  In  addition,  the  1996  proposal 
was  consistent  with  DOE's  longstanding 
position  that  the  Guidelines  must 
complement  and  not  conflict  with  EPA 
and  NRC  regulations,  since  the  ability  to 
meet  applicable  public  health  and  safety 
standards  and  develop  information 
adequate  to  support  a  license 
application  has  always  been  central  to 
the  site  suitability  determination. 

The  1996  proposal  attracted  a  wide 
variety  of  comments  from  members  of 
the  public,  the  NRC.  the  EPA.  and  the 
Nuclear  Waste  Technical  Review  Board. 
The  major  issues  that  emerged  from  the 
public  comment  process  were  discussed 
in  detail  in  the  Supplementary 
Information  to  the  supplemental  notice 
of  proposed  rulemaking,  issued  on 
November  30,  1999  (discussed  below  at 
section  L). 

/  Proposed  NRC  Regulation.  10  CFR 
Part  63 

1.  Background 

On  Februar>-  22.  1999.  the  NRC 
published  in  the  Federal  Register  a 

proposed  new  rule.  10  CFR  part  63, 
containing  licensing  criteria  for  disposal 
of  spent  nuclear  fuel  and  high-level 
radioactive  waste  in  the  proposed 
geologic  repository-  at  Yucca  Mountain, 
along  with  proposed  revisions  to  10  CFR 
part  60  and  other  related  regulations.  64 
FR  8640.  The  proposed  licensing  criteria 
at  part  63  apply  exclusively  to  Yucca 
Mountain;  part  60  is  revised  to  limit  its 
applicability  to  geologic  repositories 
other  than  one  at  Yucc^  Mountain. 
NRC's  proposal  seeks  to  establish  a  new 
system  of  risk-informed,  performance- 
based  regulation.  Under  this  approach, 
risk  insights,  engineering  analysis  and 
judgment,  and  performance  history  are 
used  to;  (1)  Focus  attention  on  the  most 
important  activities;  (2)  establish 
objective  criteria  based  upon  risk 
insights  for  evaluating  performance;  (3) 
develop  measurable  or  calculable 
parameters  for  monitoring  system  and 
licensee  performance;  (4)  provide 
flexibilitv  to  determine  how 
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performance  criteria  are  met;  and  (5) 
focus  on  results  as  the  primary  basis  for 
regulatory  decision-making.  64  FR  8643. 

The  NRC's  rationale  for  proposing 
part  63  stemmed  from  the  requirements 
of  the  EPACTT,  64  FR  8641-8643. 
Section  801(b)  of  EPACT  required  that, 
within  one  year  after  EPA  promulgates 
its  new  standards  for  protection  of 
public  health  and  safety,  the  NRC 
modif\'  its  technical  requirements  and 
criteria  for  repository  licensing  (i.e,.  part 
60)  to  be  consistent  with  the  new  EPA 
standards.  In  addition,  the  EPACT 
requires  NRC  to  include  in  its 
modifications,  consistent  with  the  NAS 
findings  and  recommendations,  certain 
assumptions  that  are  specified  in  the 
EPACT  with  regard  to  the  effectiveness 
of  DOE's  postclosure  oversight  of  the 
repository. 

As  noted  above,  the  NAS  issued  its 
findings  and  recommendations  in  the 
report.  Technical  Bases  for  Yucca 
Mountain  Standards.  August  1995  The 
NAS  findings  and  recommendations 
reported  there,  along  with  consultation 
NRC  had  with  EPA.  provided  the  basis 
for  NRC's  proposed  modifications.  64 
FR  8641 .  8643.  The  NAS'  recommended 
approach  to  setting  a  public  health  and 
safety  standard  has  a  different  objective 
from  the  NRC  approach  reflected  in  the 
pre-existing  part  60  requirements  and 
criteria.  64  FR  8643.  Accordingly,  the 
modifications  proposed  by  the  NRC, 
based  on  the  NAS  report,  and  the 
subsequently  proposed  EPA  rule 
marked  a  change  in  methodology  and 
licensing  philosophy. 

The  NRC  has  now  promulgated  part 
63  in  final  form  The  final  version 
closely  resembles  the  proposed  rule, 
however  the  final  rule  and  changes 
made  by  the  NRC  to  the  proposed  rule 
are  discussed  below  at  section  II.  M. 
Accordingly,  we  retain  the  discussion  of 
the  proposed  version  here,  in  order  to 
facilitate  an  understanding  of  the 
development  of  part  963  by  adhering  to 
the  chronological  narrative  of  relevant 
events. 

2.  Structure  of  Proposed  Part  63 

Preclosure  Requirements.  In  order  to 
obtain  a  license  to  construct,  operate 
and  close  a  repository  at  Y'ucca 
Mountain,  proposed  part  63  would 
require  DOE  to  demonstrate  compliance 
with  the  applicable  preclosure 
regulatory  standards  by  the  use  of  an 
integrated  safety  analysis  64  FR  8652. 
An  integrated  safety  analysis  is  a 
systematic  examination  of  the  geologic 
repository-  operations  area's  hazards  and 
their  potential  for  initiating  events  (for 
example,  accidents),  the  potential 
consequences  of  the  events,  and  the  site, 
structures,  systems,  components. 


equipment  and  activities  of  personnel. 
The  analysis  would  be  conducted  to 
ensure  that  all  relevant  hazards  that 
could  result  in  unacceptable 
consequences  have  been  adequately 
evaluated  and  appropriate  protective 
measures  have  been  identified, 
"Integrated  "  means  joint  consideration 
of  safety  measures  that  otherwise  might 
conflict,  including  such  measures  as  fire 
protection,  radiation  safety,  criticality 
safety,  and  chemical  safety.  The  results 
of  the  analysis  would  be  used  to  support 
a  finding  of  compliance  with  a 
performance  objective  for  the  preclosure 
period  of  limiting  radiation  exposures 
and  releases  within  a  dose  limit  of  25 
millirem  (mrem)  to  any  member  of  the 
public  beyond  the  site  boundary, 

Postclosure  Requirements.  In  order  to 
obtain  a  license  to  construct,  operate 
and  close  a  repository  at  Yucca 
Mountain,  proposed  part  63  would 
require  DOE  to  demonstrate  compliance 
with  the  applicable  postclosure 
regulatory-  standards  by  the  use  of  a 
performance  assessment  of  the  potential 
repository-.  It  should  be  noted  that,  in 
this  regard,  while  certain  parts  of 
proposed  part  63  are  similar  to  part  60. 
in  particular  with  respect  to  many 
procedural  and  administrative 
regulations,  this  part  of  the  proposed 
rule,  that  is.  the  regulations  governing 
postclosure  performance  objectives,  is 
fundamentally  different.  The  part  60 
technical  criteria  for  postclosure  relied 
on  several  quantitative,  subsystem 
performance  objectives.  In  1983-4.  NRC 
believed  this  approach  was  best  suited 
to  meet  its  statutory-  requirement  under 
section  121(b)(l)(B')  of  the  NIVPA  to 
prescribe  criteria  that  would  involve  use 
of  a  system  of  multiple  barriers  in  the 
design  of  the  repository,  64  FR  8648,  At 
the  time  part  60  was  WTitten.  NRC's 
technical  opinion  was  that  compliance 
with  this  requirement  could  be  best 
demonstrated  by  specifying  subsystem 
technical  requirements,  thereby  assuring 
multiple,  independent  and  redundant 
systems  and  barriers  Given 
advancements  in  technical 
understanding  and  anahtical  capability. 
and  information  acquired  through  site- 
characterization  at  Yucca  Mountain,  the 
NRC  no  longer  believes  this  approach  is 
an  optimal  and  reliable  approach  to 
assure  compliance  with  public  health 
and  safety  standards,  64  FR  8648-8649, 

Accordingly,  in  its  criteria  for 
postclosure  system  performance  and 
method  for  evaluating  compliance  with 
those  criteria,  part  63  does  not  contain 
subsystem  performance  requirements,  or 
analogs  for  those  requirements,  as  found 
in  part  60  The  part  63  requirements  are 
based  on  only  one  quantitative 
standard — demonstrating  compliance 


with  an  individual  dose  limit.  The  part 
63  technical  criteria  are  compatible  with 
the  NRC's  current  philosophy  of  risk- 
informed,  performance-based 
regulation.  This  approach  is  consistent 
with  NAS  recommendations  that  would 
require  compliance  with  a  health-based 
standard  as  the  only  quantitative 
standard  for  postclosure  repository- 
performance.  64  FR  8643.  NRC's  final 
rule  conforms  its  approach  on  this 
question  to  EPA's,  and  DOE's  final 
guidelines  accordingly  do  likewise. 

This  approach  is  also  consistent  with 
the  NWPA's  directive  to  NRC  in  section 
121(b)(1)(B)  to  provide  use  of  a  multiple 
barrier  system  (i.e.,  consisting  of  both 
natural  and  engineered  barriers)  in  the 
design  of  the  repository-.  This  objective 
is  attained  by  requiring  DOE  to 
demonstrate  that  the  natural  barriers 
and  the  engineered  barriers  will  work  in 
combination  to  enhance  overall 
performance  of  the  repository-. 

Proposed  part  63  would  require  DOE 
to  demonstrate  compliance  with  the 
applicable  postclosure  regulatory 
standard  by  the  use  of  performance 
assessment,  64  FR  8650,  Performance 
assessment  is  a  systematic  analysis  that 
identifies  the  features,  events,  and 
processes  that  might  affect  performance 
of  the  geologic  repository-,  examines 
their  effects  on  performance,  and 
estimates  the  resulting  expected  annual 
dose.  Demonstrating  compliance  with 
the  postclosure  performance  of  10  CFR 
part  63  would  require  a  performance 
assessment  to  quantitatively  estimate 
the  expected  annual  dose,  over  the 
compliance  period,  to  the  average 
member  of  a  critical  group.  The  critical 
group  would  be  a  hypothetical  group  of 
individuals  reasonably  expected  to 
receive  the  greatest  exposure  to 
radioactive  materials  released  from  the 
geologic  repository.  Consistent  with  the 
EPACT  and  the  1995  NAS  report,  the 
NRC  proposed  that  the  results  of  the 
performance  assessment  be  the  sole 
quantitative  measure  used  to 
demonstrate  compliance  with  the 
individual  dose  limit.  64  FR  8650. 

Because  of  the  importance  of  the 
performance  assessment,  proposed  part 
63  was  structured  to  establish  certain 
minimum  requirements  governing  the 
content  and  validation  methods  for  the 
performance  assessment,  64  FR  8650- 
8651 .  For  example.  DOE  would  be 
required  to  include  in  the  performance 
assessment  data  related  to  the  geology, 
hydrology  and  geochemistry  of  Yucca 
Mountain,  as  well  as  data  related  to  the 
design  of  the  engineered  barrier  system; 
to  account  for  uncertainties  and 
variabilities  in  the  data  used  to  model 
performance  of  the  repository;  to 
provide  the  technical  basis  for  either 
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inclu.sion  or  exclusion  of  specific 
features,  events,  and  processes  of  the 
geologic  setting;  and  to  provide  the 
terhnifal  basis  for  the  models  used  in 
the  (>\('rall  performance  assessment  bv 
providing,  for  example,  comparisons  of 
the  output  of  detailed  process-level 
models  and  empirical  observations.  In 
addition,  proposed  part  63  would 
prescribe  the  characteristics  of  the 
reference  biosphere  and  receptor  to  be 
used  in  the  performance  assessment. 
DQE  also  would  be  required  to  conduct 
a  separate  performance  assessment 
based  on  a  limited  human  intrusion 
scenario  prescribed  bv  the  NRC. 

K  Proposed  EPA  Regulation,  40  CFR 
Part  197 

1.  Background 

On  August  27.  199^).  the  RPA 
published  in  the  Federal  Register  a 
proposed  new  rule,  40  C;FR  part  197.  to 
establish  piihlu  health  and  safety 
standards  governing  the  storage  and 
disposal  of  spent  nuclear  fuel  and  high 
level  waste  in  a  potential  repositorv  at 
Vurca  Mountain,  Nevada.  64  FR  46975. 
EF,-\  promulgated  this  rulemaking 
pursuant  to  section  801(a)  of  the 
FP.-\CT  .^s  explained  earlier  in  this 
preamble  (section  IF.),  in  section 
801(a)(1)  of  the  EPACT  Congress 
directed  EPA  to  promulgate  a  health- 
based  standard  for  the  protection  of  the 
public  from  releases  from  radioactive 
materials  stored  or  disposed  of  in  a 
repository  at  the  Yucca  Mountain  site. 
Also  under  EP.^CT.  Congress  directed 
that  the  EPA  standard  was  to  be  the  only 
standard  applicable  to  the  Yucca 
Mountain  site,  and  that  the  EPA 
standard  must  be  based  upon  and 
consistent  with  NAS"  findings  and 
recommendations.  64  FR  46977 

.•\s  directed  bv  Congress  in  the 
EPACT.  it  is  EPA's  role  to  establish  the 
public  health  and  safety  standard,  and 
NR(]s  hjU^  to  implement  that  standard 
in  any  licensing  process  NRC  mav 
conduct  for  a  repository  at  Yucca 
Mountain   It  was  therefore  anticipated 
that  NRC  would  conform  its  proposed 
licensing  regulation  at  10  CFR  pari  63  to 
the  final  EPA  radiation  protection 
standards,  as  necessary  and  appropriate. 
EPA  has  now  promulgated  its  final 
standards  as  is  discussed  below  in 
section  II.  M.  66  FR  32074.  NRCs  final 
part  63  contains  modifications  from  its 
proposal  necessary  to  make  conforming 
changes.  The  NRC  final  rule  and  EPA's 
final  standards  closely  resemble  the 
standards  as  proposed.  Changes  are 
discussed  at  section  II.  M.  below,  but  as 
in  the  case  of  the  NRC  rule,  we  likewi.se 
retain  our  discussion  of  the  proposed 
EPA  rule  here  on  the  ground  that  this 


chronological  approach  best  advances 
understanding  of  the  development  of 
DOE's  guidelines. 

2.  Structure  of  Proposed  part  197 

The  proposed  EPA  part  197  was 
structured  in  two  subparts.  Subpart  A  of 
the  rule  would  establish  the  public 
health  and  safety  standards  for  storage 
of  spent  nuclear  fuel  and  high  level 
waste  at  Yucca  Mountain;  subpart  B 
would  establish  the  public  health  and 
safety  standards  for  disposal  of  spent 
nuclear  fuel  and  high  level  waste  at 
Yucca  Mountain.  64  FR  47013^7016. 
The  following  is  an  overview  of  the 
main  components  of  EPA's  proposed 
rule;  in  many  areas  of  the  rule  EPA 
proposed  alternative  language  and 
requirements  for  public  review  and 
consideration.  For  simplicity,  not  all  of 
those  alternative  possibilities  are 
presented  here. 

For  storage  of  spent  nuclear  fuel  and 
high  level  waste.  EPA  proposed  a 
standard  limiting  the  annual  committed 
effective  dose  equivalent  (CEDE)  to  no 
more  than  150  microsieverts  (15 
millirems  (mrem))  to  any  member  of  the 
public  in  the  general  environment.  64 
FR  47013.  This  limit  would  apply  to 
releases  from  the  combination  of 
management  and  storage  of  spent 
nuclear  fuel  and  high  level  waste  that  is 
within  the  Yucca  Mountain  repositor\' 
(below  ground)  and  outside  the  Yucca 
Mountain  repositorv-  but  within  the 
Yucca  Mountain  site  (aboveground). 
EPA  proposed  this  standard  to  be 
consistent  with  the  risk  level  set  in  its 
generic  standards  for  management  and 
storage  of  spent  nuclear  fuel,  high  level 
waste,  and  transuranic  waste,  codified 
at  subpart  A  of  40  CFR  191  and  with  its 
interpretation  of  section  801  of  EPACT 
requiring  it  to  set  site-specific  standards 
for  storage  of  waste  at  'Yucca  Mountain. 
64  FR  46983-46984.  In  EPA's  view, 
storage  of  waste,  whether  inside  the 
Yucca  Mountain  repository  or  outside 
the  Yucca  Mountain  repository  but 
within  the  Yucca  Mountain  site, 
presents  the  same  technical  situation 
and  is  analogous  to  the  storage  of 
radioactive  waste  at  other  facilities 
covered  by  40  CFR  part  191. 
Accordingly.  EPA  proposed  the  storage 
standard  for  Yucca  Mountain  be 
essentially  the  same  as  the  standard 
applicable  to  other  facilities  subject  to 
subpart  A  of  40  CFR  part  191. 

For  disposal  of  spent  nuclear  fuel  and 
high  level  waste,  EPA  proposed  three 
standards — an  individual  protection 
standard,  a  human  intrusion  standard, 
and  a  ground  water  standard — 
compliance  with  which  DOE  would 
need  to  demonstrate  to  the  satisfaction 
of  the  NRC  to  ensure  protection  of 


public  health  and  safety.  64  FR  47013- 
47016.  Under  the  individual  protection 
standard,  DOE  would  be  required  to 
demonstrate  that  there  is  a  reasonable 
expectation  that  for  10,000  vears 
following  disposal  a  hypothetical 
reasonably  maximally  exposed 
individual  (RMEI)  receives  no  more 
than  an  annual  committed  effective  dose 
equivalent  (CEDE)  of  150  microsieverts 
(15  millirems  (mrem))  from  releases 
from  the  undisturbed  Yucca  Mountain 
disposal  system.  All  potential  pathways 
must  be  included  in  this  analysis.  In 
proposing  this  individual  protection 
standard.  EPA  concluded  that  radiation 
containment  requirements,  such  as 
those  embodied  in  40  CFR  part  191, 
were  not  necessary  in  order  to  protect 
members  of  the  general  public  from 
releases  from  a  repository  at  Yucca 
Mountain. 

For  the  proposed  human  intrusion 
standard.  EPA  proposed  two  alternative 
rules,  one  of  which  would  impose  an 
annual  CEDE  limit  of  150  microsieverts 
(15  mrem)  to  a  RMEI  based  on  an 
assumed  human  intrusion  event,  while 
the  alternative  rule  would  impose  the 
dose  limit  if  complete  waste  package 
penetration  can  be  shown  to  occur 
before  10.000  years  after  disposal.  EPA 
also  proposed  a  rule  outlining  the 
elements  of  the  human  intrusion 
scenario  to  be  used  in  the  analvsis.  64 
FR  47015. 

Under  the  proposed  ground  water 
protection  standard.  EPA  would  require 
DOE  to  provide  in  its  license 
application  a  reasonable  expectation 
that  for  10.000  years  of  undisturbed 
performance  after  disposal,  releases  of 
radionuclides  from  radioactive  material 
in  the  Yucca  Mountain  disposal  system 
will  not  cause  the  level  of  radioactivity 
in  the  representative  volume  of  ground 
water  at  the  point  of  compliance  to 
exceed  certain  limits  (e.g..  combined 
beta  and  photon  emitting  radionuclides 
cannot  exceed  a  limit  of  40 
microsieverts  (4  millirems)  per  vear  to 
the  whole  body  or  any  organ).  EPA 
presented  for  public  review  and 
comment  several  alternatives  for  the 
selection  of  the  representative  volume  of 
water  and  for  the  location  of  the  point 
of  compliance.  64  FR  47015-47016. 

EPA's  proposed  approach  to  setting 
public  health  and  safety  standards  for  a 
repositorv-  at  Yucca  Mountain  followed 
the  NAS  recommendations  and 
findings.  Although  EPA  proposed  some 
requirements  in  its  rulemaking  that 
differ  from  certain  NAS  findings  and 
recommendations  (for  example.  EPA 
proposed  use  of  a  dose  standard  instead 
of  a  risk  standard,  and  use  of  the  RMEI 
concept  instead  of  critical  group).  EPA's 
proposed  rule  is  consistent  with  the 


Federal  Register/ Vol.  66.  No.  220/ Wednesday.  November  14.  2001 /Rules  and  Regulations      57309 


primar\'  NAS  findings  and 
recommendations  that  a  public  health 
standard  based  on  risk  or  dose  to  an 
individual  member  of  the  public  can  be 
protective  of  general  public  health  and 
safety,  and  that  the  Yucca  Mountain- 
related  physical  and  geologic  processes 
are  sufficiently  quantifiable  and  the 
related  uncertainties  sufficiently 
boundable  that  the  performance  can  be 
assessed  over  certain  time  frames.  64  FR 
46980-46983. 

In  the  case  of  the  individual 
protection  standard.  EPA  would 
expressly  require  DOE  to  use 
performance  assessment  to  calculate  the 
dose  limits  established  in  its  proposed 
radiation  protection  standards  for 
disposal.  64  FR  47014.  Although  EPA 
generally  would  not  prescribe 
requirements  on  how  the  performance 
assessments  would  be  conducted,  it 
would  impose  certain  limitations.  For 
example,  proposed  section  197.40 
would  not  require  consideration  by  DOE 
in  its  performance  assessments  of  events 
that  are  estimated  to  have  less  than  one 
chance  in  10.000  of  occurring  within 
10.000  years  of  disposal.  64  FR  47016. 
In  addition.  EPA  acknowledged  certain 
inherent  limitations  in  DOE's  ability  to 
demonstrate  compliance  with  the  public 
health  and  safety  standard  through  use 
of  performance  assessment,  but 
nevertheless  mandated  the  use  of  that 
method  of  assessment.  EPA's  proposed 
rule  recognized,  through  the  concept  of 
reasonable  expectation,  that,  among 
other  things,  there  are  inherent 
uncertainties  in  making  long-term 
projections  of  the  performance  of  the 
Yucca  Mountain  disposal  system,  that 
performance  assessments  and  analyses 
should  be  focused  upon  the  full  range 
of  defensible  and  reasonable  parameter 
distributions,  and  that  assessments 
should  not  exclude  important 
parameters  simply  because  they  are 
difficult  to  quantif\-  precisely  to  a  high 
degree  of  confidence.  64  FR  46997- 
46998;  64  FR  47014. 

L.  DOEs  1999  Notice  of  Proposed 
Rulemaking 

On  November  30.  1999.  DOE 
published  a  revised  notice  of  proposed 
rulemaking  (64  FR  67054)  in  order  to 
revise  its  December  16.  1996.  proposal 
(61  FR  66158)  to  amend  10  CFR  part 
960.  the  "General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories"  and  to  issue 
proposed  Yucca  Mountain  Site 
Suitability-  Guidelines  under  a  new  part 
963. 

In  its  December  16.  1996.  proposal. 
DOE  had  published  proposed  regulatory- 
amendments  to  the  Guidelines  to  reflect 
the  prevailing  scientific  view  on  how  to 


evaluate  the  suitability  of  the  Yucca 
Mountain  site  for  the  development  of  a 
nuclear  w-aste  repositorv-.  Because  the 
preliminarv-  site  screening  stage  was 
complete  and  Congress  had  required 
DOE  to  focus  on  Yucca  Mountain. 
Nevada.  DOE's  proposed  regulator.- 
amendments  dealt  with  provisions  of 
the  Guidelines  applicable  to  the  site 
recommendation  stage.  In  its  November 
30,  1999.  revised  proposal.  DOE  revised 
the  terms  of  its  proposal  for  three 
reasons. 

First,  during  the  comment  period  on 
the  December  16,  1996.  proposal.  DOE 
received  comments  from  members  of  the 
public,  State  and  local  officials  of 
Nevada,  the  EPA.  and  the  NWTRB.  that 
in  substance  criticized  the  omission 
from  the  proposed  regulatory 
amendments  of  essential  details  of  the 
criteria  and  methodology  for  evaluating 
the  suitability  of  the  Yucca  Mountain 
site  for  the  location  of  a  nuclear  w-aste 
repositorv'.  Some  of  the  comments  made 
pointed  recommendations  for 
Guidelines  at  a  more  definitive  level  of 
specificity  than  the  proposed  regulatorv" 
text  provided.  Also,  there  were 
comments  critical  of  the  legal  basis  for 
DOE's  proposal  and  its  consistency  with 
what  those  commenters  viewed  as 
DOE's  past  position  on  the  meaning  of 
sections  112(a)  and  113(b)  of  the  Act.  As 
explained  in  detail  later  in  this  notice, 
DOE  concluded  that  there  was  enough 
merit  in  these  comments  to  warrant 
revision  of  the  proposed  regulatory- 
amendments  and  expansion  of  the 
explanation  of  the  factual  and  legal 
bases  for  them. 

Second,  in  December,  1998,  DOE 
issued,  pursuant  to  Congressional 
direction,  the  Viability  Assessment. 
This  document,  which  is  available 
through  the  Internet  on  the  web  site 
(www.ymp.gov)  or  in  hard  copy  upon 
request  (see  FOR  FURTHER  INFORMA'HON 
CONTACT)  set  forth  the  bases  for  the  site 
suitability  criteria  DQE  is  proposing  to 
use  and  the  methodology  for  applying 
the  criteria  to  a  design  for  a  proposed 
repositorv-  at  the  Yucca  Mountain  site, 
DOE  can  now-  assist  commenters  in 
responding  to  DOE's  proposal  with 
appropriate  descriptions  of.  and 
references  to.  key  portions  of  the 
Viability  Assessment  in  the 
Supplementary-  Information 

Third,  after  the  close  of  the  comment 
period,  as  noted  above,  the  NRC. 
consistent  with  Congressional  direction 
to  the  EPA  to  develop  a  site-specific 
radiation  protection  standard  for  the 
Yucca  Mountain  site,  proposed  site- 
specific  licensing  requirements  for  that 
site  in  a  new  10  CFR  part  63  and  to 
eliminate  the  site  from  coverage  under 
10  CFR  part  60.  Thereafter.  EPA  issued 


the  Congressionally-mandated  proposal 
for  site-specific  public  health  and  safety 
standards  for  a  repositorv-  at  Yucca 
Mountain,  to  be  codified  at  40  CFR  part 
197.  Section  113(c)  oftheNWPA 
provides  that  a  determination  of  site 
suitability  for  development  as  a 
repositorv-  is  largely  an  estimate  that  an 
application  to  the  NRC  for  a 
construction  authorization  would  be 
successful  (42  U.S.C.  10133(c)).  Thus, 
the  details  of  the  EPA  and  NRC 
proposals,  which  were  not  available 
when  DOE  formulated  its  December  16. 
1996,  proposal,  affected  the  likely 
continuing  usefulness  of  existing  10 
CFR  part  960,  the  text  of  DOE's 
proposed  regulator.-  amendments,  and 
the  bases  for  those  proposed 
amendments  in  performing  the  analysis 
required  by  section  113.  For  reasons 
explained  in  detail  in  its  1999  revised 
proposal,  DOE  presented  the  view-  that 
the  proposed  part  63,  if  finalized 
without  significant  change,  would  make 
it  illogical  to  apply  the  existing 
provisions  of  10  CFR  part  960,  which 
are  explicitly  linked  to  provisions  of  the 
NRCs  part  60.  Moreover,  the  details  of 
the  NRCs  proposal  suggested  the  need 
for  making  conforming  cheinges  to  the 
December  16.  1996,  proposal  to  set  forth 
the  requirements  for  carrving  out  a  total 
system  performance  assessment  as  the 
method  for  applying  the  site  suitability 
criteria  to  the  data  developed  during  site 
characterization  of  the  Yucca  Mountain 
site. 

Consistent  with  EPA's  proposal  for 
site-specific  public  health  standards  and 
NRCs  proposal  to  limit  part  60  and  to 
establish  a  new  part  63  for  the  Yucca 
Mountain  site,  DOE  proposed 
regulations  to:  (1)  Limit  10  CFR  part  960 
to  preliminary  site  screening  for 
repositories  located  elsewhere  than 
Yucca  Mountain;  and  (2)  establish  a 
new  part  963  to  set  out  the  site 
suitability  criteria  and  the  methods  for 
considering  the  potential  of  the  Yucca 
Mountain  site  for  a  nuclear  waste 
repositorv-  under  those  criteria. 
Although  closely  linked  to  the  NRCs 
proposed  part  63  licensing  criteria  and 
requirements,  as  is  necessan.-  and 
appropriate.  DOE's  proposed  regulations 
in  part  963  in  no  w-ay  determined  that 
the  site  necessarily  w-ill  or  will  not  meet 
all  requirements  to  obtain  a  license  from 
the  NRC,  or  to  be  recommended  by  the 
Secretary-  for  development  as  a  geologic 
repositorv'.  Rather.  DOE  issued  the 
proposed  rule  to  better  define  policies 
and  criteria  to  guide  the  determination 
of  the  suitability  of  the  Yucca  Mountain 
site  in  terms  of.  and  based  on.  the 
information  and  data  developed  through 
the  program  of  site  characterization 
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activities  DOE  has  conducted  over  the 
vears  at  Yucca  Mountain  under  section 
'113(b)  of  the  NWPA. 

In  issuing  the  revised  notice.  DOE 
sought  to  improve  its  policies  for 
determining  site  suitability  by 
enhancing  their  transparency,  validity, 
and  verifiability.  In  terms  of  enhancing 
transparency,  DOE  aimed  at  regulations 
that  are  easier  to  read  and  understand. 
In  terms  of  enhancing  validity.  DOE 
aimed  at  an  explanation  of  the  legal  and 
scientific  basis  for  the  regulations  that 
shows  how  DOE's  policies  logically 
follow  from  scientifically  supportable 
and  legally  sound  premises.  In  terms  of 
enhancing  verifiability.  DOE  aimed  at 
showing  that  the  scientific  conclusions 
underlying  its  policies  are  based  on 
documented  empirical  results  of 
experiments,  and  computer  analyses  of 
relevant  data  so  as  to  allow  verification 
of  the  conclusions  DOE  might 
eventually  draw  from  known  facts  in 
evaluating  the  suitability  of  Yucca 
Mountain  as  a  potential  repository'  site. 

DOE  followed  the  consultation 
procedures  set  forth  in  section  112(a)  of 
the  NWPA  for  promulgation  of  the 
Guidelines  in  seeking  review  and 
comment  on  this  revised  proposal. 

M.  Final  EPA  and  NRC  Regulations 

On  June  13.  2001 .  EPA  issued  40  CFR 
part  197  (6fi  PR  32074-32135), 
establishing  public  health  and 
environmental  radiation  protection 
standards  for  a  geologic  repository  at  the 
Yucca  Mountain  site.  The  final 
standards  are  consistent  with  the 
proposed  standards,  and  reflect  changes 
largely  associated  with  the  selection, 
from  among  proposed  alternatives,  of 
certain  implementing  assumptions  and 
conditions.  Consistent  with  the  EPA 
proposed  rule,  final  40  CFR  part  197 
subpart  A  prescribes  a  standard  for 
storage  limiting  the  annual  committed 
effective  dose  equivalent  to  no  more 
than  15  millirems  (mrem)  to  any 
member  of  the  public  in  the  general 
environment  from  the  management  and 
storage  of  spent  nuclear  fuel  and  high- 
level  waste  that  is  within  the  Yucca 
Mountain  repository  (below  ground) 
and  outside  the  Yucca  Mountain 
repository  but  within  the  Yucca 
Mountain  site  (above  ground).  Similarly, 
consistent  with  the  EPA  proposed  rule, 
final  40  CFR  part  197  subpart  B 
prescribes  three  public  health  and 
environmental  standards  for  disposal — 
an  individual  protection  standard,  a 
groundwater  standard,  and  a  human 
intrusion  standard — governing  the 
disposal  of  spent  nuclear  fuel  and  high 
level  waste  at  a  Yucca  Mountain 
repository'.  The  numerical  radiation 
limits  associated  with  each  of  the  three 


standards  are  the  same  as  in  EPA's 
proposal.  For  the  individual  protection 
standard,  the  dose  limit  is  15  mrem 
annual  committed  effective  dose  to  the 
reasonably  maximally  exposed 
individual.  40  CFR  part  197,20.  For  the 
human  intrusion  standard,  the  dose 
limit  is  15  nu-em  in  the  case  where  a 
stylized  human  intrusion  event  is 
projected  to  occur  before  10,000  years 
without  recognition  by  the  driller  40 
CFR  part  197.25.  For  the  ground  water 
protection  standard,  the  limit  for 
radionuclide  concentrations  in  the 
representative  volume  of  water  is  4 
mrem  per  year  to  the  whole  body  or  any 
organ,  and  radionuclide  concentration 
limits  of  5  and  15  picocuries  per  liter, 
respectively,  for  radium-226  and 
radium-228,  and  gross  alpha  activity.  40 
CFR  part  197.30.  Consistent  with  the 
EPA  proposed  rule,  the  final  rule 
requires  that  DOE  demonstrate 
compliance  with  the  individual 
protection  standard  by  means  of 
performance  assessment.  40  CFR  part 
197.20. 

In  finalizing  the  rule,  EPA  selected 
and  refined  the  requirements  for  certain 
implementing  assumptions  and 
conditions  for  which  EPA  sought  public 
comment  on  the  draft  rule.  For  example, 
the  location  of  the  reasonably 
maximally  exposed  individual  was 
selected  to  be  the  point  above  the 
highest  concentration  of  radionuclides 
in  the  plume  of  contamination  (40  CFR 
part  197.21),  but  not  further  from  the 
repository  than  the  southernmost 
boundary  of  the  Nevada  Test  Site,  that 
is.  line  of  latitude  36' 40'  13.6661" 
North.  66  FR  32093  With  respect  to  the 
ground  water  standard,  EPA  defined  the 
size  of  the  representative  volume  of 
water  to  be  used  in  the  compliance 
calculation  to  be  3,000  acre- feet  based 
on  a  cautious  but  reasonable  estimate  of 
the  size  of  the  ground  water  resources 
in  the  area  of  compliance  and  the 
current  and  projected  uses  of  that 
resource.  66  FR  32113.  In  determining 
compliance  with  the  human  intrusion 
standard.  EPA  selected  a  standard  that 
requires  DOE  to  determine  the  earliest 
time  after  disposal  that  a  waste  package 
would  degrade  to  such  an  extent  that  a 
driller  would  not  recognize  the  waste 
package.  40  CFTi  part  197.25.  If  this 
could  occur  at  or  before  10.000  vears 
after  disposal,  then  DOE  must 
demonstrate  the  dose  to  the  RMEI  does 
not  exceed  15  millirem;  otherwise,  the 
results  of  the  analysis  must  be  included 
in  the  Yucca  Mountain  envirormiental 
impact  statement  as  an  indicator  of 
long-term  performance.  40  CFR  part 
197.25. 

Following  promulgation  of  40  CFR 
part  197.  the  NRC  promulgated  10  CFR 


part  63  on  November  2,  2001  In 
finalizing  part  63,  the  NRC  made 
changes  to  its  technical  requirements 
and  criteria  necessary  to  be  consistent 
with  the  final  environmental  standards 
for  Yucca  Mountain  promulgated  bv 
EPA.  The  NRC  identified  three 
categories  of  changes  to  incorporate  the 
EPA  standards  into  its  rule:  (1)  the 
addition  of  two  subparts — Subpart  K  for 
storage  and  Subpart  L  for  disposal- 
corresponding  to  Subparts  A  and  B  of 
part  197,  respectively:  (2)  the  adoption 
of  provisions  (e.g.,  EPA  definitions) 
precisely  as  they  appear  in  part  197  and 
nonsubstantive  changes  to  conform  to 
the  regulatory  style  of  the  NRC;  and  (3) 
the  adoption  of  additional  specifications 
and  requirements  where  necessary  to 
cany  out  the  NRC's  responsibilities  as 
the  implementing  agency  for  the 
standards.  66  FR  55733. 

Accordingly,  in  final  form.  10  CFR 
part  63  incorporates  the  public  health 
and  environmental  standards  for  the 
preclosure  (management  and  storage) 
and  postclosure  (disposal)  periods  as 
defined  in  40  CFR  part  197,  along  with 
many  of  the  assumptions  and 
requirements  to  be  met  in  demonstrating 
compliance  with  those  standards.  With 
respect  to  demonstrating  compliance 
with  preclosure  management  and 
storage  requirements,  the  NRC  adopted 
the  standard  set  forth  in  40  CFR  197.4. 
and  made  clarifv'ing  changes  to  the  titles 
and  descriptions  of  the  requirements  for 
the  analysis  of  preclosure  operations 
and  safety.  With  respect  to 
demonstrating  compliance  with 
postclosure  requirements.  NRC  adopted 
the  standards  in  40  CFR  part  197, 
Subpart  B.  added  some  implementing 
provisions,  and  clarified  language  in  the 
rule.  For  example,  NRC  adopted  the 
reasonably  maximally  exposed 
individual,  instead  of  the  average 
member  of  the  critical  group,  as  the 
hypothetical  person  for  whom  radiation 
dose  limits  are  to  be  calculated  to 
demonstrate  compliance  with  the 
individual  protection  and  human 
intrusion  standards   10  CFR  63.311. 
63.312.  In  addition,  the  NRC  added 
standards  for  ground  water  protection, 
and  the  associated  requirements  for 
calculating  radionuclide  releases  to  the 
ground  water,  which  were  not 
addressed  in  proposed  part  63.  10  CFR 
63.331.  NRC  also  revised  its  human 
intrusion  standard  to  conform  to  40  CFR 
part  197  requirements  that  require  DOE 
to  estimate  when  a  waste  package  will 
be  fully  breached  within  10,000  years 
after  disposal  to  such  an  extent  that  the 
driller  would  not  recognize  the  package, 
and,  based  on  this  analysis,  determine 
whether  the  15  millirem  dose  limits 
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would  apply  or  whether  the  analysis 
need  only  be  incorporated  into  the 
Yucca  Mountain  environmental  impact 
statement.  10  CFR  63.321.  Other 
prescribed  assumptions,  such  as  the 
characteristics  of  the  RMEI  and  the 
reference  biosphere  (10  CFR  63.312  and 
63.305,  respectively),  and  the  definition 
of  representative  volume  of  water  for 
calculating  the  radionuclide  releases  to 
the  ground  water  (10  CFR  63.332).  were 
adopted  bv  the  NRC  as  promulgated  by 
the  EPA. 

As  explained  in  section  VI  of  this 
SUPPLEMENTARY  INfORMATION,  DOE  has 
modified  part  963  as  necessary  to 
conform  to  the  changes  made  in  final 
part  63.  These  changes  to  part  963  do 
not  require  a  reopening  of  the  public 
comment  period  on  part  963.  as  they 
consist  of  minor  clarifications  and  non- 
discretionary,  conforming  changes  to 
make  part  963  consistent  with  final  part 
63.  as  it  implements  final  part  197. 

N.  NEC  Concurrence 

DOE  provided  a  draft  final  version  of 
the  part  963  rule  to  the  NRC  for  its 
concurrence.  NRC's  concurrence  on  this 
rule  was  obtained  by  DOE  on  October 
19.  2001;  a  notice  of  this  decision  was 
published  in  the  Federal  Register  on 
October  26.  2001.  66  FR  54303.  NRC 
concurrence  was  contingent  on  a  final 
part  963  rule  that  was  not  substantivelv 
different  from  the  draft  final  version 
reviewed  by  the  NRC  for  concurrence. 
As  explained  above  and  in  section  VI  of 
this  SUPPLEMENTARY  INFORMATION,  DOE 
has  made  only  minor  clarifications  and 
non-discretionary,  conforming  changes 
to  part  963  to  make  it  consistent  with 
final  NRC  and  EPA  regulations. 

m.  Basis  for  Final  Rule 

A.  Legal  Authority  and  Necessity  to 
Amend  the  Guidelines  and  Criteria 

1.  Overview 

Section  112(a)  of  the  NWPA  explicitly 
establishes  DOE  authority  to  "issue 
general  guidelines  for  the 
recommendation  of  sites  for 
repositories  "  and  to  "use  [the! 
guidelines  established  under  this 
subsection  in  considering  candidate 
sites  for  recommendation  under 
subsection  (b)."  Subsection  (b)  of 
section  112  provides  for  a  process,  to  be 
conducted  following  promulgation  of 
the  Guidelines  that  would  result  in:  (1) 
The  nomination  of  5  potential  sites  for 
characterization;  and  (2)  the  selection  of 
3  of  those  5  sites  for  recommendation  to 
the  President  as  suitable  for  site 
characterization  activities.  Section 
112(a)  also  includes  explicit  authority  to 
revise  the  Guidelines,  from  time  to  time, 
consistent  with  the  provisions  of  112(a). 


Shortly  after  the  enactment  of  the 
NWPA.  DOE  promulgated  Guidelines 
(codified  at  10  CFR  part  960)  to 
implement  section  112.  The  approach 
taken  at  that  time  was  to  structure  the 
Guidelines  to  provide  a  framework  not 
only  for  the  section  112  decisions  (for 
which  it  was  statutorily  required)  but 
also  for  subsequent  steps  in  the  site 
selection  process.  Consistent  with  this 
approach,  the  Guidelines  as  originally 
promulgated  also  addressed  actions  to 
be  taken  under  sections  113  and  114 
Section  113(b)  provided  that  DOE 
should  include  in  its  site 
characterization  plan  "criteria  to  be 
used  to  determine  the  suitability  of  [a] 
site  for  the  location  of  a  repository, 
developed  pursuant  to  section  112(a).' 
49  FR  47730.  DOE  did  not  need  to 
decide  whether  this  meant  that  it  had  to 
use  the  same  Guidelines  it  had 
previously  developed  under  section 
112(a)  or  whether  it  was  free  to  use 
other  criteria  provided  it  developed 
them  pursuant  to  the  procedures  set  out 
in  112(a)  It  rejected  the  alternative 
suggested,  that  it  use  the  NRC  licensing 
standards,  because  (1)  the  Guidelines 
had  been  written  to  be  consistent  with 
the  licensing  standards,  and  (2)  the 
Guidelines  were  more  relevant  than  the 
licensing  standards  to  the  particular 
decision  at  issue,  that  is,  they  were 
"intended  to  be  used  in  deciding  which 
among  the  characterized  sites  is  to  be 
recommended  to  the  President,  the 
Congress,  and  finally  to  the  NRC  for 
appropriate  approvals."  49  FR  47730. 
(emphasis  added)  That  approach  was 
understandable  in  1984  when  DOE 
anticipated  the  need  to  evaluate  by 
comparison  multiple  characterized  sites, 
a  comparison  similar  to  the  choosing  of 
sites  for  characterization  for  which  the 
Guidelines  were  required  bv  section 
112(a)  of  the  NWPA.  After  the  1987 
amendments  to  the  NWPA  designated 
Yucca  Mountain  as  the  only  site  to  be 
characterized,  IX)E  indicated  that  it 
nevertheless  need  not  revise  the 
Guidelines  because  it  could  apply  some, 
but  not  all,  of  the  Guideline  provisions 
in  the  Site  Characterization  Plan 
prepared  under  section  113(b)  of  the 
NWPA  as  criteria  to  determine  site 
suitability.  DOE/RW-0199  (1988).  DOE 
reiterated  that  conclusion  in  1995  when 
it  reconsidered  the  Guidelines  in  the 
context  of  evaluating  the  suitability  of 
the  Yucca  Mountain  site  under  the  Site 
Characterization  Plan.  DOE  decided 
then  that  "[bjecause  DOE  need  apply 
only  the  relevant  provisions  '  of  the 
Guidelines,  amending  or  supplanting 
them  with  "Guidelines  specifically 
tailored"  to  evaluating  the  suitability  of 
the  Yucca  Mountain  site  was  "not 


required  at  this  time  '  60  FR  47737. 
47740(1995) 

As  discussed  in  greater  detail  below, 
DOE  has  now  determined  that  a  new- 
approach  is  called  for  in  light  of  the 
cumulative  effect  of  the  intervening 
legislative,  regulator.,  and  technical 
developments  that  have  occurred  since 
1984.  As  a  result  of  these  developments, 
neither  explanation  that  DOE  gave  in 
1984  for  using  the  part  960  Guidelines— 
that  they  were  consistent  with  the 
N'RC's  licensing  criteria  and  that  they 
were  an  appropriate  tool  because  they 
were  developed  to  assist  in  making 
comparative  judgements  about  sites — 
remains  valid  in  today's  circumstances. 
Congress  and  the  regulatory  agencies 
acting  piu^uant  to  Congressional 
directive  have  changed  the  regulatory 
landscape  in  such  a  way  that  the  part 
960  Guidelines  no  longer  fit  comfortably 
within  that  framework.  And  the  1987 
amendments  to  the  NWPA  have 
eliminated  any  obligation  on  DOE  s  part 
to  make  comparative  judgements  about 
sites  in  the  coiuse  of  making  the 
suitability  determination.  Accordingly, 
DOE  has  now  developed  criteria,  using 
section  112(a)  procedures  in  the 
development  of  these  criteria,  but  not 
adopting  the  particular  section  112(a) 
Guidelines  as  these  critena.  to  form  the 
basis  for  a  determination  of  the 
suitability  of  the  Yucca  Mountain  site 
for  the  location  of  a  repository-  The 
rationale  for  this  approach  stems  from 
the  combination  of  the  1987 
amendments'  directive  to  DOE  to  focus 
on  Yucca  Mountain  alone,  the  basic 
analysis  for  assessing  repository- 
performance  recommended  by  the 
National  Academy  of  Sciences,  which 
differs  from  that  embedded  in  the  1984 
Guidelines,  and  the  adoption  by  the 
NRC  of  new  regulations  for  licensing 
repositories  which,  under  the  NWPAs 
structure,  must  define  the  areas  and 
methodology  of  DOE's  inquiries  into 
Yucca  Mountain  s  suitability. 

Accordingly,  DOE  today  issues  final 
revisions  to  the  existing  Guidelines  at 
10  CFR  part  960  to  limit  their 
application  to  only  the  initial  site 
selection  process  set  forth  in  section 
112.  DOE  may  make  additional 
revisions  to  these  Guidelines  if,  in  the 
future,  circumstances  were  to  change 
and  DOE  were  to  reinitiate  a 
preliminary-  site  screening  process 
under  section  112  Further.  DOE  today 
promulgates  a  new  rule,  consistent  with 
section  113(b)(l)(A)(iv).  to  establish 
criteria  to  be  used  in  determining  the 
suitability  of  Yucca  Mountain  for  the 
location  of  a  geologic  repository   The 
criteria  identified  in  this  new  rule  allow 
for  consideration  of  the  impact  of  the 
geologic  factors  and  considerations 
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referenced  in  section  112(a),  as  they 
relate  to  DOE's  current  scientific 
understanding  and  methodology  for 
assessing  the  suitability  of  the  Yucca 
Mountain  site  as  a  location  for  a 
repository 

2.  Section  112 

DOE's  approach  in  today's  final  rule 
is  consistent  with  the  text  of  section 
112(a)  and  the  basic  structure  of  the 
NWPA.  as  originally  enacted  and  as 
amended.  As  originally  enacted,  the 
NWPA  set  up  a  sequential  process  for 
selecting,  comparing,  and  evaluating 
potential  sites  for  the  development  of  a 
geologic  repository  for  high-level  waste 
The  1987  amendments  eliminated  any 
continued  comparison  of  sites;  only 
Yucca  Mountain  is  authorized  for  site  . 
characterization  activities  leading  to 
possible  recommendation  as  a 
repository  site.  Beyond  the  first  step  in 
the  process,  recommendation  of 
multiple  sites  for  site  characterization 
(section  112),  there  is  no  explicit 
direction  in  the  Act  (in  its  original 
enactment  or  amendment)  whether  or 
how  to  utilize  the  Section  112(a) 
Guidelines  in  the  succeeding  site 
selection  processes  (sections  113  and 
114).  Instead,  section  112(a)  specifies 
the  intended  use  of  the  Guidelines: 
"[tjhe  Secretary  shall  use  guidelines 
established  under  this  subsection  in 
considering  sites  to  be  recommended  for 
site  characterization  under  section 
112(b)."  Likewise,  the  environmental 
assessment  of  the  various  sites 
nominated  for  characterization  pursuant 
to  section  112  is  to  include  'evaluation  " 
of  each  nominated  site  under  each 
Guideline  not  requiring  characterization 
for  its  application  and  all  the  Guidelines 
pertinent  to  whether  or  not  a  site  is 
"suitable  for  site  characterization"  (42 
U.S.C.  10132(b)(l)(D)(I)&(ii)).  Nowhere 
in  its  text  does  section  112  require  any 
additional  use  of  the  Guidelines. 

In  sum.  the  text  of  section  112  and  its 
relation  to  other  provisions  in  the 
NWPA  indicate  that  the  Guidelines  are 
to  govern  the  process  of  selecting  and 
comparing  among  potential  sites  to 
determine  which  sites  are  appropriate  to 
proceed  to  the  next,  more  detailed 
evaluation  stage,  site  characterization. 
In  contrast,  nothing  in  the  text  of  section 
112  specifies  that  the  Guidelines  it 
requires  are  also  to  govern  the  process 
for  determining  site  suitability  and  site 
recommendation  under  sections  113 
and  114 

3.  Section  113 

Section  113  of  the  NWPA  requires 
EKDE  to  prepare  a  site  characterization 
plan  for  a  candidate  site  selected  under 
section  112  for  site  characterization 


activities.  A  required  element  of  a  site 
characterization  plan  is  "criteria  to  be 
used  to  determine  the  suitability  of  such 
candidate  site  for  the  location  of  a 
repository,  developed  pursuant  to 
section  112(a)"  (42  U.S.C. 
10133(b)(l)(A)(iv)  (emphasis  added)). 
The  NWPA  does  not  define  the  term 
"criteria.  "  thereby  suggesting  the 
Secretary  has  broad  discretion  to 
determine  the  scope  and  content  of  the 
criteria  in  question. 

Section  113(b)  requires  that  the 
"criteria  "  to  be  included  in  the  Site 
Characterization  Plan  be  "developed 
pursuant  to  section  112(a)"  of  the 
NWPA.  Because  section  112(a)  of  the 
NWPA  is  devoted  to  the  "Guidelines" 
for  selecting  candidate  sites  while 
section  113(b)  is  devoted  to  the 
"criteria"  under  which  selected 
candidate  sites  subsequently  are  to  be 
characterized,  it  is  necessary  to  consider 
what  section  113s  requirement  that  the 
criteria  be  "developed  pursuant  to 
section  112(a)"  means  in  terms  of  any 
required  correspondence  or  other 
relationship  between  the  Guidelines  and 
the  113(b)  criteria. 

It  is  unlikelv  that  the  Congress 
intended  to  require  the  "criteria"  to  be 
the  Guidelines  themselves.  It  would 
have  been  simple  enough  for  Congress 
to  have  legislated  that  policy  in  section 
113(b)  by  a  straightforward  requirement 
that  the  Site  Characterization  Plan 
specify  that  the  "Guidelines  developed 
pursuant  to  section  112(a)"  would  be 
used  "to  determine  the  suitability  of 
each  candidate  site"  [Compare  42  U.S.C. 
10133(b)(l)(A)(iv)).  Had  Congress 
intended  this  policy  result  it  is  unlikely 
that  it  would  have  chosen  such  an 
elliptical  and  opaque  way  of  expressing 
it  as  the  actual  statutory  text  that  does 
not  use  the  term  "Guidelines"  at  all. 
And  a  cxinstruction  of  section  113(b) 
requiring  the  suitability  "criteria  "  to  be 
the  same  as  the  section  112  Guidelines 
would  risk  tension  with  section  113(c)'s 
restriction  that  limits  DOE  to 
conducting  "only"  characterization 
activities  "necessary  to  provide  the  data 
required"  to  prepare  an  NRC  license 
application.  The  NRC,  of  course,  is  not 
required  to  base  its  licensing  standards 
on  the  Guidelines  adopted  by  DOE 
under  section  11 2(a)  of  the  NWPA 
(although  it  was  required  to  concur  in 
them),  nor  does  section  112  afford  the 
NRC  the  ability  to  compel  DOE  to 
reformulate  the  Guidelines  should  the 
NRC  determine  to  amend  or  supplant  its 
licensing  standards. 

On  the  other  hand,  section  112(a) 
contains  specific  procedural  mandates 
required  to  be  employed  by  DOE  in 
issuing  or  revising  the  Guidelines. 
Before  DOE  may  promulgate  the 


Guidelines,  DOE  must  consult  with 
several  specified  federal  agencies  and 
with  "interested  Governors  '  (42  U.S.C. 
10132(a)).  In  addition,  the  NRC  must 
"concur!]"  in  the  issuance  of  the 
Guidelines.  Id.  These  distinctive 
procedural  requirements  obviously  are 
tailored  to  the  particular  circumstances 
of  site  decision-making  under  the 
NWPA  and  specify  procedural 
requirements  that  would  not  otherwise 
obtain  under  the  rulemaking  provisions 
of  the  Administrative  Procedure  Act  or 
the  rulemaking  provisions  of  the 
Department  of  Energy  Organization  Act 
that  were  in  force  when  the  NWPA  was 
adopted.  It  would  therefore  make  sense 
that  Congress  would  want  these 
procedures  used  for  developing  the 
section  113  "criteria"  as  well  as  the 
section  112  "guidelines." 

The  requirement  of  section  113(b)  that 
the  SCP's  "criteria"  for  characterizing 
sites  be  "developed  pursuant  to  section 
112(a)"  therefore  is  best  understood  as 
mandating  observance  of  the  special 
procedural  requirements  of  section 
112(a)  in  formulating  or  ahering  the 
section  113(b)  "criteria."  This 
understemding  of  the  statutory  text 
seems  the  most  faithful  to  its  explicit 
terms  and  the  larger  statutory  context  in 
which  it  occurs.  Moreover,  it  seems  the 
only  understanding  of  section  113(b) 
that  is  consistent  with  the  1987  changes 
to  the  NWPA  (which  mandated 
exclusive  characterization  work  for  the 
Yucca  Mountain  site  without  amending 
section  113(b)  despite  amending  the 
statute  elsewhere  to  remove  the  element 
of  comparing  sites,  to  which  the 
Guidelines  of  section  112(a)  were 
devoted).  This  understanding  of  the 
requirements  of  section  113(b)  also 
comports  with  DOE's  prior 
understanding,  as  was  described  in  the 
1995  notice,  that  not  all  the  original 
Guideline  elements  need  be  applied  in 
site  characterization  under  section  113 
of  the  NWPA.  To  the  extent  the 
statutory  provisions  are  ambiguous,  this 
interpretation  seems  best  designed  to 
result  in  the  establishment  of  "criteria  " 
that  comport  with  what  DOE  believes  to 
be  the  better  policy  approach  to 
determining  site  suitability. 

B.  Events  Necessitating  Amendment  of 
the  Guidelines  and  Criteria 

1  Congressional  Redirection  of  the 
Program 

Since  the  NWPA  was  enacted  in  1982 
and  the  Guidelines  promulgated  in 
1984,  Congress  has  made  major  changes 
to  the  framework  for  developing  a 
geologic  repository.  These  changes  are 
described  below  and,  in  part,  form  the 
basis  for  the  revisions  to  10  CFR  part 
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960  and  the  promulgation  of  a  new  10 
CFR  part  963  as  presented  in  this  notice 
of  final  rulemaking, 

1987  Amendments  to  the  XIVPA. 
Congress  amended  the  NWPA  in  1987  to 
select  Yucca  Mountain  as  the  only  site 
to  be  characterized.  Congress, 
accordingly,  directed  DOE  to  terminate 
site-specific  activities  at  the  two  other 
sites  that  had  been  recommended  for 
site  characterization  in  1986  (42  U.S.C. 
10172).  Further,  Congress  restricted 
DOE's  characterization  activities  at 
Yucca  Mountain  to  only  those  the 
Secretary  considers  necessary  to  provide 
the  data  required  for  evaluation  of  the 
suitability  of  the  site  for  NRC 
construction  authorization  (i.e  .  license 
apphcation),  and  for  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  modified  to  excuse  DOE 
from  conducting  analyses  of  alternatives 
that  NEPA  would  otherwise  require.  A 
provision  was  added  to  the  NWPA  to 
provide  for  termination  of  site 
characterization  activities  at  Yucca 
Mountain  if  at  any  time  the  Secretary- 
determines  that  Yucca  Mountain  is 
unsuitable  for  development  as  a 
repository. 

Although  the  1987  amendments  to  the 
Act  were  decisive  in  focusing  the 
repository  program  and  DOE's  efforts  on 
one  specific  site,  for  many  years  DOE 
maintained  that  these  changes  were  not 
so  significant  as  to  warrant  amendment 
of  the  Guidelines.  Instead,  DOE  believed 
the  Guidelines,  for  the  most  part,  could 
be  applied  to  Yucca  Mountain  for 
purposes  of  determining  the  suitability 
of  the  site  (because  Yucca  Mountain 
already  had  been  found  suitable  for 
characterization  under  other  provisions 
of  the  Guidelines)  in  support  of  a 
possible  site  recommendation  by  the 
Secretary  DOE  believed  that  the  only 
changes  to  the  Guidelines  necessitated 
by  the  1987  amendments  were  to 
eliminate  consideration  of  those  parts  of 
the  Guidelines  related  to  comparative 
analysis.  Similarly,  the  NRC  had  not 
made  significant  modifications  to  its 
technical  requirements  and  criteria  in 
10  CFR  part  60  as  a  result  of  the  1987 
amendments  to  the  Act. 

1992  Energy  Policy  Act.  In  the  1992 
Energy  Policy  Act,  Congress  reinforced 
its  directive  that  Yucca  Mountain  was  to 
be  the  exclusive  focus  of  the  nation's 
repository  progreun,  by  explicitly 
extending  that  directive  not  only  to  DOE 
activities,  but  also  to  activities  of  EPA 
and  NRC.  the  other  federal  agencies 
with  authority  and  responsibility  over 
the  repository  program.  Section  801  of 
the  EPACT  directed  the  EPA  to 
promulgate,  by  rule,  new  public  health 
and  safety  standards  for  the  protection 
of  the  public  from  releases  from 


radioactive  materials  stored  or  disposed 
of  in  a  repository  at  the  Yucca  Mountain 
site.  Unlike  EPA's  previous  standard, 
which  applied  generally  to  geologic 
repositories  and  included  limits  on 
radioactive  releases  to  the  environment, 
the  new  standards  were  required  to 
prescribe  the  maximum  annual  effective 
dose  equivalent  to  individual  members 
of  the  public  from  releases  to  the 
accessible  environment  from  radioactive 
materials  stored  or  disposed  of  at  Yucca 
Mountain.  To  aid  EPA  in  this  process. 
Congress  directed  a  National  Academy 
of  Sciences  (NAS)  study  to  provide 
findings  and  recommendations  on 
reasonable  standards  for  protection  of 
the  public  health  and  safety  EPA  was 
required  to  base  its  new  standards  on 
the  findings  and  recommendations  of 
the  NAS.  For  Yucca  Mountain,  these 
standards  would  replace  the  generally 
applicable  standards  for  the  protection 
of  the  general  envirorunent  that  the  EPA 
had  promulgated  at  40  CFR  part  191 
pursuant  to  section  121  of  the  NWPA. 

The  EPACT  also  directed  the  NRC  to 
modify  its  technical  requirements  and 
criteria,  as  necessar\ .  to  be  consistent 
with  the  EPA's  new  standards.  In 
addition.  NRC  was  directed  to  ensure 
that,  consistent  with  the  NAS  findings 
and  recommendations,  its  requirements 
and  criteria  for  postclosure  oversight  of 
a  Yucca  Mountain  repositon,'  would  be 
sufficient  to  prevent  any  activities  at  the 
site  from  posing  an  unreasonable  risk  of 
breaching  the  engineered  and  natural 
barriers  of  the  site,  and  to  prevent  any 
increase  in  exposure  of  individual 
members  of  the  public  beyond  allowable 
limits. 

These  changes  were  significant 
because  they  set  the  stage  for  future 
regulatory  changes  governing  the 
standards  a  Yucca  Mountain  repositon- 
must  meet  to  ensure  public  health  and 
safety,  and  to  obtain  a  license  for 
construction  The  ability  to  meet 
regulator*'  standards  has  always  been  a 
dominant  factor  in  the  site  selection 
process.  This  requirement  is  reflected  in 
the  structure  of  the  Guidelines,  is 
reinforced  by  the  1987  amendments  to 
the  Act,  and  is  a  prime  focus  of  DOE  s 
site  characterization  program.  Thus,  the 
Congressional  mandate  in  the  EPACT 
directing  new  and  revised  regulations 
governing  geologic  disposal  at  Yucca 
Mountain  necessarily  affected  DOE's 
formulation  of  the  criteria  that  will  be 
used  to  determine  the  suitability  of 
Yucca  Mountain  as  a  site  for 
development  of  a  repository.  Until 
recently,  however,  the  full  extent  and 
nature  of  those  impacts  had  not  been 
defined.  The  NRC's  proposal  to  amend 
10  CFR  part  60,  its  technical 
requirements  and  criteria  for  licensing  a 


repositor>'  to  exclude  Yucca  Mountain 
from  their  scope,  to  add  a  new  part  63 
specific  to  Yucca  Mountain,  provided 
DOE  with  an  outline  of  anticipated 
regulatory  changes,  and  signaled  for 
DOE  how  and  why  it  must  conform  its 
Guidelines  and  criteria  for  determining 
the  suitability  of  the  Yucca  Mountain 
site  for  the  location  of  a  repositorv 

Fiscal  Years  1996  and  1997 
Appropriations  Acts  and  the  Viability 
Assessment  Finally,  in  response  to 
budgetary  concerns,  the  Conference 
Report  on  the  Energy  and  Water 
Development  .Appropriations  Act.  1996 
(Pub,  L,  No   104-46)  (H,R  Rep,  No,  293, 
104th  Cong.,  1st  Sess.  68  (1995)) 
directed  the  DOE  to  focus  on  only  those 
activities  necessar>-  to  assess  the 
performance  of  a  repository-  at  the  Yucca 
Mountain  site  and  to  collect  the 
scientific  information  needed  to 
determine  the  sites  suitability  DOE 
responded  by  revising  its  Program  Plan 
for  1996  in  which  it  indicated  that, 
among  other  changes,  DOE  would 
complete  a  viability  assessment  of  the 
Yucca  Mountain  site  in  1998.  and 
would  develop  a  proposal  to  amend  the 
Guidelines  and  develop  new  regulations 
specific  to  the  Yucca  Mountain  site. 
Congress  indicated  its  approval  of  the 
changes  by  directing  that  appropriated 
funds  be  used  in  accordance  with  the 
revised  program  plan  Congress 
reinforced  this  direction  in  the  Fiscal 
Year  1997  Energy  and  Water 
Appropriations  Act,  where  it  mandated 
that  DOE  provide  to  the  Congress  and 
the  President  a  viability  assessment  of 
the  Yucca  Mountain  site  in  1998 

These  changes  in  budget  for  DOE's 
civilian  radioactive  waste  management 
program  indicate  congressional  intent 
for  DOE  to  focus  site  charactenzation 
activities  on  assessing  the  viability  and 
suitability  of  Yucca  Mountain,  and  to 
complete  those  activities  in  the  near 
term  In  light  of  this  congressional 
direction,  it  is  reasonable  for  DOE  to 
amend  the  Guidelines  in  a  manner  that 
acknowledges  Yucca  Mountain  as  the 
only  site  at  which  site  characterization 
has  occurred  and  for  which  DOE  would 
need  to  conduct  a  suitability  evaluation 
under  section  113(b). 

2  Consistency  Between  DOE  and  NRC 
Regulations 

Procedural  Consistency  The  DOE's 
site  charactenzation  suitability  criteria 
must  be  consistent  with  the  NRC's 
licensing  criteria  if  the  DOE  is  to  present 
a  potentially  successful  license 
application  to  the  NRC  Such 
consistency  originally  was  attained  in 
the  Guidelines  through  the  NRC's 
concurrence  process,  as  required  by 
section  112(a)  of  the  NWPA.  DOE  stated 
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in  propo.sed  part  963  that  it  would 
pre,ser\'e  this  consi.stnncy  in  the  final 
suitability  criteria  by  ensuring  that  thev 
reflect  the  changes  to  the  licensing 
criteria  in  NRC's  new  rule  10  CFR  part 
fi3,  and  by  soliciting  NRC  concurrence 
on  DOE's  final  amendments  to  the 
guidelines  and  the  promulgation  of  a 
new  regulation  at  10  CFR  part  963. 

Sul)st(intivt^  Cnnsistency.  NRC's 
proposed  new  rule  establishing  the 
technical  requirements  and  criteria  for 
repository  licensing  a!  Yucca  Mountain, 
proposed  U)  CFR  part  63.  was  different 
from  its  prior  general  rule  on  repositor\' 
licensing.  10  CFR  part  bO.  DOE 
accordingly  had  little  choice  but  to 
propose  site  suitabilitv  criteria  that 
would  be  consistent  with  the  NRC's 
proposed  licensing  requirements.  The 
suitability  of  a  site  for  the  location  of  a 
repositor>-  is  a  function  of  the  DOE's 
ability  to  demonstrate  the  site  can  meet 
applicable  regulator\'  requirements. 
Section  113  makes  clear  that  the 
evaluation  of  '"suitability  "  is  an 
evaluatiim  of  the  "suitability  of  (the 
Yucca  Mountain]  site  for  an  application 
to  be  submitted  to  the  (NRCl  for  a 
construction  authorization  for  a 
repository  at  such  site  "  and  that  the 
function  of  site  characterization  is  to 
generate  the  data  to  evaluate  whether  a 
site  can  meet  that  standard.  DOE  has 
conducted  the  site  characterization 
program  at  Yuc  ca  .Mountain  with  that 
statutory  ob)ectiye  of  evaluating  its 
ability  to  obtain  construction 
authorization  from  the  NRC  for  a 
repository  at  that  site  (i.e..  to  meet  NRC 
licensmg  requirements  and  EPA  health 
and  safety  standards,  as  implemented  bv 
NRC  through  the  license)  DOE  could 
not  scientifically  and  technically  arrive 
at  a  suitability  determination,  without 
conforming  its  criteria  for  suitability  to 
the  proposf'd  NRC  technic:al 
requirements  and  criteria  for  a 
repository  license.  Such  conforming 
criteria  are  finalized  in  this  notice. 

The  NRC  proposed  rule  part  63  was 
a  departure  fnim  the  philosophy  and 
technical  requirements  of  10  CFR  part 
60  It  was  based  on  the  1995  NAS  report 
ret:ommending  a  risk-limit  standard  for 
a  repository  at  Yucca  Mountain.  The 
NRC;  timed  publication  of  its  proposal  to 
ensure  NRC  would  have  sufficient  time, 
once  EPA  issued  its  new  standard,  to 
put  the  new  licensing  standards  in 
effe<:t  The  proposed  rule  embodied  a 
new  approach  of  risk-informed, 
performance-based  regulation,  and  was 
specific  to  Yucca  Mountain  The  old 
rule  relied  on  subsystem  performance 


objectives  and  a  release  limit  standard. 
Under  the  proposed  rule,  the 
performance  of  a  Yucca  Mountain 
repository  would  be  evaluated  against  a 
health-based  standard  in  consideration 
of  risk  to  a  hypothetical  critical  group 
and  this  standard  would  be  the  only 
quantitative  standard  for  the  postclosure 
performance  of  the  repository.  The  new 
rule  would  require  DOE  to  demonstrate 
compliance  with  postclosure  technical 
criteria  through  performance 
assessments,  and  preclosure  criteria 
through  an  integrated  safety  analysis. 
The  new  approach  embodied  in  the 
proposed  rule  would  eliminate  current 
part  60  design  and  siting  criteria,  as  well 
as  quantitative  subsystem  requirements, 
but  would  add  specific  requirements  for 
the  content  of  performance  assessments 
to  ensure  their  sufficiency  and 
adequacy.  In  other  words,  a  proposed 
Yucca  Mountain  repository"  would  be 
evaluated  as  an  entire  system,  not  by 
assessing  its  individual  parts  in 
isolation,  in  order  to  determine  whether 
or  not  it  meets  applicable  standards  to 
protect  public  health  and  safety. 

It  was  clear  that  if  this  proposal  was 
finalized  in  substantially  the  same  form 
as  proposed  the  current  structure  of 
DOE's  part  960  guidelines,  which  is 
premised  on  a  demonstration  of  system 
and  subsystem  technical  requirements, 
would  no  longer  be  consistent  with,  and 
in  some  cases  might  conflict  with,  the 
NRC  technical  requirements  to  support 
a  license  application.  For  example, 
several  of  DOE's  part  960  guidelines 
require  compliance  with  th»siting  and 
design  requirements  set  forth  in  10  CFR 
60.113.  60.122  and  60.133.  Those 
requirements  did  not  exist  in  proposed 
part  63  and  would  not  be  applicable  to 
Yucca  Mountain  under  proposed 
amendments  to  part  60.  Those 
requirements  are  subsystem 
performance  requirements  that  are 
inconsistent  with  the  NRC's  new 
approach  of  evaluating  the  technical 
merits  of  a  potential  site  based  on  the 
performance  of  the  repository  system  as 
an  integrated  whole,  and  not  on  the 
performance  of  each  part  independent 
of  the  other  parts. 

A  good  example  of  this  is  the 
geohydrology  guideline  at  part  960.4-2- 
1.  l.'ndor  this  guideline,  DOE  set 
qualify  ing  and  disqualifying  conditions 
for  the  geohydrology  of  a  site.  The 
qualifying  condition  for  geohydrology 
requires  that  a  site  be  capable  of 
compliance  with  radionuclide  release 
limits  set  by  EPA  in  40  CFR  part  191, 
and  bvJsIRC  in  10  CTO  60.112,  as  well 


as  compliance  with  DOE  subsystem 
performance  requirements  that  mirror 
NRC  requirements  in  60.113.  The  Y'ucca 
Mountain  site  has  been  exempted  bv  the 
EPACT  from  compliance  with  the 
containment  limits  set  bv  EPA  under  40 
CFR  part  191.  and  the  NRC's  proposed 
amendments  to  10  CFR  part  60  nullified 
the  applicability  of  60.113  to  Yucca 
Mountain  and  create  a  new  part  63  for 
which  there  is  no  analogous  release 
limit  or  subsystem  performance 
objective  for  geohydrology.  Accordingly, 
it  was  clear  that  it  would  be  illogical  for 
DOE  to  reach  a  finding  relative  to  this 
qualif\'ing  condition,  as  required  by 
Appendix  III.  based  on  regulator^' 
requirements  that  no  longer  would  be 
applicable  to  the  Yucca  Mountain  site 
and  therefore  could  not  support  a 
determination  regarding  site  suitability 
for  the  Yucca  Mountain  site. 

The  DOE  Guideline  960.4-2-1  also 
contains  a  disqualifying  condition. 
Under  this  condition.  DOE  would 
disqualifi,-  a  site  if  the  pre-waste 
emplacement  ground  water  travel  time 
from  the  disturbed  zone  to  the 
accessible  environment  is  expected  to 
be  less  than  1 .000  years  along  any 
pathway  of  likely  and  significant 
radionuclide  travel.  Under  the 
analogous  NRC  provision,  60.113.  there 
is  a  performance  objective  directing  that 
the  pre-waste  emplacement  ground 
water  travel  time  along  the  fastest  path 
of  likely  radionuclide  travel  from  the 
disturbed  zone  to  the  accessible 
environment  must  be  at  least  1,000 
years  or  such  other  travel  time  as 
approved  by  the  NRC.  Under  NRC's 
proposed  revisions  to  its  regulations, 
this  subsystem  performance 
requirement  would  no  longer  apply  to  a 
repository  at  Yucca  Mountain  under 
part  60.  and  it  would  not  exist,  nor 
would  there  be  any  requirement  similar 
to  it,  under  new  part  63.  .Accordingly,  it 
would  be  illogical  for  DOE  to  reach  a 
finding  relative  to  this  disqualifying 
condition,  as  required  by  Appendix  III, 
based  on  regulatory  requirements  that 
no  longer  would  be  applicable  to  the 
Yucca  Mountain  site  and  therefore 
could  not  support  a  determination 
regarding  the  site  suitability  of  the 
Yucca  Mountain  site. 

Below  is  a  table  further  illustrating 
the  inconsistencies  between  the  current 
Guidelines  and  the  proposed  part  63. 
Table  1  provides  a  cross  walk  between 
the  technical  guidelines  to  be  applied  as 
the  criteria  under  section  113(b),  their 
analog  in  existing  part  60,  and  their 
analog,  if  any,  in  proposed  part  63. 
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Table  1 


Section 


Guideline 


4-1(a)  I  System 


4-2-1  (a) 
4-2-1  (d)  ... 
4-2-2(a)  ... 
4-2-3(a)  ... 
4-2-4(8)  ... 
4-2-5(8)  ... 
4-2-5(d)  ... 
4-2-6(a)  ... 
4-2-6(d)  ... 
4-2-7(a)  ... 
4-2-7(d)  ... 
4-2-8(8)  ... 
4-2-«(d)(1) 
4-2-8(d)(2) 
4-2-9  (a)  .. 

5-1  (a)(1)  J  System 

5-1  (a)(3)  I  System 


Geohydrology  

do  

Geochemistry    

Rock  Characteristics  

Climatic  Changes  

Erosion  

do 

Dtssotution  

do 

Tectonics  

do 

Natural  Resources 

do 

do 

Site  O^mership  and  Control 


Condrtion 


10  CFR  part  60 


5-2-1(8) 


5-2-1  (a)(1) 
5-2-1  (a)(2) 
5-2-1  (a)(3) 
5-2-2(8)   .... 
5-2-3(8)  .... 


Population  Density  and  Distribu- 
tion. 

do 

do 

do 

Site  Ownership  and  Control  

Meteorology     

and   Oper- 


5-2-^(a)  Oftsite    Installations 

I     ations. 

5-2-4(d)  : !  do 

5-2-8(8)  Surface  Charactenstics 


5-2-9(a)  .. 
5-2-9(d)  .. 
5-2-10(8) 
5-2-1 0(d) 
5-2-11(8) 
5-2-1 1(d) 


Rock  Characteristics 

do  

Hydrology  

do 

Tectonics  

do 


Qualifying  60.112  

Qualitying    60  112/113.. 

Disqualifying 60  113(a)(2) 

Qualifying  !  60  112/113  .. 

Qualitying  ,  60.112/113  .. 

Qualifying  |  60.112  

Qualifying  60  112  

Disqualifying 60  122(b)(5) 

Qualifying  60  112  

Disqaalitying 60  112  

Qualifying         

Disqualrfying    

Qualifying  

Disqualifying 

Disqualifying 

Qualifying  

Qualifying  

Qualifying  „ 

Qualifying  


Disqualityir>g 
Disqualifying 
Disqualifying 
Qualifying  .... 
Qualifying  .... 
Qualifying  .... 


Disqualifying 
Qualrfying  ... 
Qualifying  .... 
Disqualifying 
Qualrfying  .... 
Disgualit/ing 
Qualifying  .... 
Disqualifying 


60.112  

60112  

60  122(ci(1) 
60  122(C)(1) 
60  122(cl(1) 

60.121  

60.111  

None  

60.111  


60122(6) 
60  122(6) 

None  

60.121  .... 
60.111  .... 
None  


None  

60.122(c)(1) 
60.133(a)(1) 

None  

60.111  

None  

60  122(b)(1) 
None    


New  10  CFR  pad  63 


-+- 


63.113 

63  113.'None 

None 

63  lia'fMone 

63.li3/'None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

63121 

63111 

None 

63.111 

None 
None 
None 

63121 
63111 
None 

None 
None 
None 
None 
None 
None 
None 
None 


As  demonstrated  in  the  above  table,  in 
most  cases  there  is  no  analog  between 
the  DOE  Guidelines  and  NRC's 
proposed  part  63.  In  addition,  the 
Guidelines  could  not  continue  to 
reference  and  rely  on  revised  part  60. 
since  NRC's  proposed  revisions  to  part 
60  would  make  them  inapplicable  to  a 
repository  at  Yucca  Mountain  Under 
the  circumstances,  it  would  be  irrational 
and  difficult,  if  not  impossible,  for  DOE 
to  apply  the  Guidelines  in  their  current 
form. 

Under  these  changed  circumstances, 
DOE  felt  it  had  to  act  to  amend  its 
outdated  Guidelines  and  conform  its 
site  suitability  criteria  to  the  NRC  rule 
for  licensing  a  Yucca  Mountain 
repository 

3.  Improvements  in  Analytical  Methods 

DOE's  final  changes  will  also  serve  to 
conform  the  rules  for  assessing  the 
suitability  of  a  site  with  the  current 
scientific  and  technical  methods 
developed  and  utilized  by  DOE  in  its 
site  characterization  program.  The  final 
changes  in  the  regulatory  scheme  reflect 
the  advances  in  the  scientific  and 


technological  understanding  of  the 
processes  relevant  to  assessing  the  long- 
term  performance  of  a  geologic 
repository.  The  regulator\'  revisions 
issued  by  EPA,  NRC  and  DOE.  mark  a 
change  from  generic  regulations  based 
on  limited  information  about  geologic 
disposal  developed  early  in  the  Nation's 
quest  for  sites  for  geologic  disposal,  to 
regulations  promulgated  specifically  for 
the  Yucca  Mountain  site  that  refiect 
over  20  years  of  data  collection  and 
intensive  site  characterization  activities 
at  the  Yucca  Mountain  site.  It  would  be 
irrational  for  DOE  to  ignore  these 
changes,  and  continue  to  rely  on 
technical  requirements  that  are  not 
aligned  with,  and  are  not  supported  by. 
the  prevailing  scientific  knowledge  and 
understanding 

As  recognized  by  the  NRC  in  its 
proposed  part  63,  during  the  more  than 
15  years  since  the  NRC  promulgated  its 
initial  technical  critena  at  10  CFR  part 
60  (and  DOE  promulgated  matching 
technical  requirements  in  10  CFR  part 
960),  there  has  been  considerable 
evolution  in  the  capability  of  technical 
methods  for  assessing  the  performance 


of  a  geologic  repository  at  "^ucca 
Mountain.  64  FR  8640-8641   These 
advances  result  from  both  improved 
computer  capability  and  better 
anaklical  methods.  Indeed,  these 
changes  for  the  first  time  enable  the  vast 
quantities  of  data  that  have  been 
collected  through  site  characlenzation 
to  all  be  used  in  models  that  more 
accurately  model  site  performance  NRC 
stated  that  these  new  methods  were  not 
envisioned  when  the  part  60  criteria 
were  established,  and  that  their 
implementation  allows  for  the  use  of 
more  effective  and  efficient  methods  of 
analysis  for  evaluating  conditions  at 
Yucca  Mountain  than  the  NRC  generic 
cnteria  in  part  60  64  FR  8641 
Moreover,  NRC  believes  that 
implementation  of  these  new  anahlical 
methods  for  evaluating  Yucca  Mountain 
will  avoid  the  imposition  of 
unnecessary,  ambiguous,  or  potentially 
conflicting  criteria  that  could  result 
from  the  application  of  some  of  the 
generic  requirements  of  10  CFR  part  60. 
64  FR8641 

The  evolution  in  performance 
assessment  methodology  formed  the 
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basis  for  DOE's  1996  proposal  to  amend 
the  Guidelines  In  that  proposal.  DOE 
explained  that  only  by  assessing  how 
specific  design  concepts  will  work 
within  the  natural  system  at  Yucca 
Mountain  and  comparing  the  results  of 
these  assessments  to  the  applicable 
regulatory  standards,  can  DOE  reach  a 
meaningful  conclusion  regarding  the 
site's  suitability  for  development  as  a 
repository  The  1996  proposed 
amendments  to  the  Guidelines  would 
have  required  a  comprehensive 
evaluation  focused  on  whether  or  not  a 
geologic  repository  at  Yucca  Mountain 
would  adequately  protect  the  public  and 
the  environment  from  the  hazards  posed 
by  high-level  radioactive  waste  and 
spent  nuclear  fuel  (61  FR  66160)  DOE 
explained  that  recent  results  in  four 
major  areas  have  advanced  the  ability  to 
evaluate  the  Yucca  Mountain  site,  and 
geologic  disposal,  to  the  point  that  a 
system  approach  is  now  appropriate. 
These  four  areas  are:  (1)  Analysis  and 
integration  of  data  collected  from 
surface-based  testing  and  regional 
studies;  (2)  examination  of  the  potential 
repository  horizon  made  possible  by  the 
excavation  of  the  Exploratory  Studies 
Facility;  (3)  the  site-specific  conceptual 
design  of  the  engineered  facilities;  and 
(4)  performance  assessment  analyses  (61 
FR  66161). 

Like  the  NRG.  DOE  recognized  that 
this  improved  understanding  counseled 
in  favor  of  reexamining  General 
Guidelines  that  may  be  unnecessary  or 
ambiguous,  or  that  md\  present 
conflicting  requirements  for  Yucca 
Mountain.  Based  on  the  DOE's 
accumulated  knowledge,  and 
significantly  enhanced  understanding, 
DOE  has  determined  that  a  system 
performance  approach  provides  the 
most  meaningful  method  for  evaluating 
whether  or  not  the  Yucca  Mountain  site 
is  suitable  for  development  as  a 
repository.  In  today's  final  rule,  DOE 
expands  on  its  1996  and  1999  proposals 
to  modify  the  Guidelines  and 
incorporates  performance  assessment  as 
the  appropriate  approach  to  assess  the 
forecasted  performance  of  a  repository 
This  final  rule  provides  greater  detail, 
comprehension  and  transparency  of 
information  describing  the  performance 
assessment  methodology,  and  how  it 
serves  as  a  foundation  for  site 
characterization  suitability  criteria. 

rV.  Response  to  Public  Comments  on 
the  1999  Proposal 

DOE  published  the  supplemental 
notice  of  proposed  rulemaking  on 
November  30,  1999,  in  the  Federal 
Register  (64  FR  67054),  and  posted  it  on 
the  Internet  that  same  day  The  public 
comment  period  on  the  supplemental 


notice  extended  from  the  date  of 
publication  until  February  28,  2000. 
Public  hearings  were  held  on  the 
supplemental  notice:  two  sessions  in 
Pahrurap,  Nevada  and  two  sessions  in 
Las  Vegas,  Nevada. 

DOE  received  numerous  comments  on 
the  supplemental  notice,  both  oral  and 
written,  from  members  of  the  public. 
State  and  local  officials.  Native 
Americans,  regulatory  and  oversight 
organizations,  and  representatives  of 
various  non-governmental 
organizations,  and  the  nuclear  power 
industry.  Opinions  about  the 
supplemental  notice  were  divided. 
Some  comments  were  critical  of  DOE's 
conduct  of  this  rulemaking.  In 
particular,  several  commenters 
expressed  a  desire  for  greater  dialogue 
on  the  rulemaking,  additional  time  to 
review  the  proposed  rulemaking,  and 
frustration  regarding  the  overlapping 
public  comment  periods  on  this 
rulemaking  and  DOE's  draft 
Environmental  Impact  Statement  for  a 
Geologic  Repository  for  the  Disposal  of 
Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain. 
Nye  County,  Nevada  (hereafter  "Yucca 
Mountain  EIS  "}.  DOE  acknowledges  the 
comments,  questions,  and  concerns 
raised  by  members  of  the  public  during 
this  rulemaking,  and  has  considered 
them  in  preparing  this  notice  of  final 
rulemaking.  However.  DOE  believes  that 
the  comment  period  on  this  rulemaldng, 
lasting  89  days,  and  the  comprehensive 
background  and  description  of  the 
proposed  rulemaking  contained  in  the 
supplemental  notice,  provided  the 
public  with  sufficient  time  and 
information  to  review  the  supplemental 
notice  and  provide  meaningful 
comments.  In  addition,  the  public 
hearings  on  this  rulemaking,  although 
they  coincided  with  some  other  public 
hearings  on  the  Yucca  Mountain  EIS 
outside  the  State  of  Nevada,  did  not 
deprive  the  public  of  a  full  and  fair 
opportunity  to  comment  on  both 
proceedings.  The  public  comment 
period  on  the  Yucca  Mountain  EIS  was 
initiated  in  luly  of  1999.  lasted  for  199 
days,  and  included  21  public  hearings, 
10  of  which  were  held  within  Nevada. 

Several  comments  received  by  DOE 
did  not  directly  address  this  notice  of 
proposed  rulemaking,  but  dealt  with 
other  aspects  of  DOE's  civilian 
radioactive  waste  program.  For  example, 
several  commenters  expressed 
dissatisfaction  with  the  disposal  of 
spent  fuel  and  high-level  waste  in  a 
geologic  repository,  raised  claims  of 
limited  federal  authority  over  Yucca 
Mountain,  criticized  the  nation's 
dependence  on  nuclear  power,  and 
raised  concerns  about  the  transportation 


of  high-level  waste  and  spent  nuclear 
fuel  to  a  repository.  Many  of  these 
comments  were  similar  to  those  raised 
during  the  public  comment  period  on 
the  1996  proposal  to  amend  the 
guidelines.  As  explained  in  response  to 
public  comments  on  that,  many  of  these 
comments  are  outside  the  scope  of  this 
rulemaking.  DOE  recognizes  that  there 
are  strong  differences  of  opinion  on 
these  matters  of  public  policv.  But 
DOE's  responsibility  in  this  proceeding 
is  to  determine  how  best  to  carry  out 
Congress'  directive  in  section  113(b)  of 
the  NWPA  to  develop  criteria  for 
evaluating  the  suitability  of  Yucca 
Mountain  as  a  potential  site  for  a 
repository  for  nuclear  waste,  not  to 
reexamine  disputes  whose  resolution 
Congress  has  specified — as  would  be 
required  were  DOE  to  respond  to  the 
broader  public  policy  comments. 
Accordingly,  presented  below  is  DOE's 
response  to  the  major  issues  emerging 
from  the  public  comments  and 
questions  directly  related  to  the 
supplemental  notice. 

A.  The  Statuton  Basis  and  Regulatory 
Need  for  Part  963 

Several  commenters.  including 
representatives  of  the  State  of  Nevada, 
asserted  that  DOE's  legal  rationale  for 
revising  the  guidelines  was  flawed  and 
in  violation  of  the  NWPA,  and  that  there 
is  no  statutory  or  legal  basis  for  the 
proposed  amendments.  In  support  of 
this  position,  many  commenters  noted, 
among  other  things,  that  section  112(a} 
of  the  NWPA  directs  DOE  to  promulgate 
guidelines  for  the  recommendation  of 
sites  for  a  repository,  not  merely  for  site 
characterization;  that  the  substantive 
requirements  of  section  112(a),  such  as 
the  use  of  qualifying  and  disqualifying 
factors  and  consideration  of 
transportation  impacts,  must  be  part  of 
any  site  suitability  criteria  proposed  by 
DOE;  that  Congress'  failure  to  direct 
DOE  to  revise  its  guidelines  in  the  1987 
Amendments  Act  and  the  1992  Energy 
Policy  Act  is  an  indication  that  Congress 
did  not  believe  the  guidelines  required 
modification;  and  that  the  intent  of 
section  112(a)  was  to  require  DOE  to 
evaluate  sites  based  on  geology  (e.g.. 
natural  barriers),  and  not  engineered 
barriers  (e.g.,  waste  package  design). 
Several  commenters  also  noted  that  it 
was  premature  to  revise  the  guidelines 
since  the  EPA  and  NRC  have  not  yet 
finalized  their  regulations  regarding  a 
repository  at  Yucca  Mountain  and  that, 
in  any  event,  there  is  no  requirement 
that  the  guidelines  closely  conform  to 
the  EPA  and  NRC  regulations. 

DOE  also  received  comments  in 
support  of  the  statutory  and  regulatory 
need  for  the  revisions  to  part  960  and 
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the  establishment  of  Yucca  Mountain- 
specific-suitability  criteria.  Those 
comments  noted  that  the  proposed 
revisions  to  the  guidelines  are  legally 
appropriate  and  timely  under  the 
NWPA;  that  there  is  no  statutory 
connection  between  the  content  of  the 
section  112(a)  guideline  requirements 
and  the  content  of  the  section  113(b) 
suitability  criteria;  that  there  is  no  need 
to  establish  site  suitability  criteria  in  a 
rulemaking  proceeding;  and  that  DOE 
appropriately  is  updating  its  site 
suitability  criteria  to  comport  with 
current  scientific  understanding  and 
regulatory  revisions  proposed  by  the 
EPA  and  NRC. 

As  explained  in  detail  in  the 
SUPPt^MENTARY  INFORMATX>N  under  the 

section  III.  A,  entitled,  'Legal  Authority 
and  Necessity  to  Amend  the  Guidelines 
and  Criteria,  "  and  in  section  III.  B. 
above.  DOE  believes  that  there  is  a 
sound  statutory  and  regulatory  basis 
upon  which  to  revise  part  960  and 
promulgate  part  963.  DOE  believes  that 
this  rulemaking  effectively  harmonizes 
the  statutory  language  and  purposes  of 
relevant  sections  of  the  NWPA  and  the 
1992  Energy  Policy  Act  with  the  current 
state  of  scientific  and  technical 
understanding  of  how  best  to  evaluate 
the  performance  of  a  geologic 
repository,  as  well  as  with  the  revised 
regulatory  framework  governing  the 
public  health  and  safety  and  licensing  of 
a  repository  at  Yucca  Mountain.  While 
DOE  does  not  believe  there  was  any 
misrepresentation  of  the  statutory 
language  of  section  112(a)  of  the  NWPA, 
as  some  conunenters  asserted,  minor 
modifications  were  made  in  the 
background  section  and  section  III 
above  of  the  Supplemental  Information 
to  avoid  any  confusion. 

As  previously  stated,  the  approach 
DOE  elected  to  take  in  1984  to 
implement  section  112(a)  and  formulate 
the  960  guidelines  was  understandable 
at  that  time,  when  DOE  anticipated  the 
need  to  evaluate,  by  comparison, 
multiple  characterized  sites  under 
section  113  leading  to  the  selection  of 
one  site  under  section  114,  and  the  NRC 
licensing  regulations  were  premised  on 
a  demonstration  of  both  system  and 
subsystem  performance  requirements.  In 
the  supplemental  notice  of  proposed 
rulemaking  and  in  this  notice.  DOE  has 
discussed  in  detail  the  numerous 
intervening  events,  of  a  regulatory, 
technical  and  legislative  nature,  that 
necessitated  DOE's  revisions  to  the  960 
guidelines  and  the  need  to  add  a  new 
part  963  to  establish  the  site  suitability 
criteria  and  methodology  to  be  used  in 
assessing  the  suitability  of  the  Yucca 
Mountain  site. 


Several  commenters  correctly  note 
that  Congress  has  not  changed  the 
language  of  the  NWPA  in  section  112(a). 
despite  opportunities  for  such  change  in 
the  1987  Amendments  and  the  1992 
Energy  Policy  Act.  Congressional 
silence  on  this  point  is  hardly 
dispositive,  however.  As  previously 
noted,  there  is  no  explicit  language  or 
direction  in  section  112  that  requires  or 
directs  DOE  to  use  the  112(a)  guidelines 
as  the  criteria  to  assess  the  suitability  of 
a  characterized  site  under  section 
113(b).  Therefore,  the  failure  of 
Congress  to  revise  section  112  has  no 
particular  bearing  here 

Other  commenters  stated  that  it  seems 
specious  to  argue  that  Congress  meant 
the  112(a)  guidelines,  including  the 
requirement  of  qualifying  and 
disqualifying  factors,  to  be  abandoned 
once  a  site  was  designated  for  site 
characterization,  and  that  any  suitability 
guidelines  must  include  qualifying  and 
disqualifying  factors.  But  that  is  not  the 
argument  DOE  has  advanced.  Rather. 
DOE's  view  is  that  Congress  did  not 
legislate  at  all  regarding  whether  DOE 
should  or  should  not  use  the  section 
112(a)  guidelines  for  site  suitability,  but 
did  require  DOE's  suitability  evaluation 
to  revolve  around  the  potential 
licensability  of  the  site  Hence  when 
the  NRC  modified  its  licensing  criteria 
in  such  a  way  as  to  focus  on  system 
rather  than  subsystem  performance. 
DOE  could  no  longer  use  guidelines  that 
were  inconsistent  with  that  approach 

We  also  note  that  in  this  final  rule, 
E)OE  is  not  abandoning  the  concept 
embodied  in  section  n2(a)  that  a  site 
should  be  evaluated  based  on  such 
criteria  as  the  geology,  hydrology  and 
geophysics  of  the  site.  Nor  is  DOE 
inappropriately  accounting  for 
engineered  barriers  in  setting  site 
suitabilitv  criteria  under  the  N'WPA 
Table  2.  VI  B  of  this  SUPPLEMENTARY 
INFORMATION  provides  a  crosswalk 
between  the  section  112(a)  geologic 
considerations  and  the  criteria  for 
evaluating  site  suitability  in  part  963  In 
addition,  section  113  directs  DOE  to 
engage  in  activities  related  to 
developing  waste  form  and  packaging 
designs  and  describing  the  relationship 
between  the  waste  form  and  the  geologic 
medium.  Thus,  those  barriers  are  also 
appropriately  included  in  the  criteria  for 
assessing  the  suitability  of  a  repositorv 
at  Yucca  Mountain.  As  is  necessary. 
DOE  has  articulated  the  site  suitability 
criteria  in  a  manner  that  is  consistent 
with  the  technical  and  analytical 
approach  in  the  applicable  EPA  and 
NRC  regulations  for  a  geologic 
repository  at  Yucca  Mountain. 

Moreover,  as  explained  above.  DOE 
interprets  the  language  in  section 


113{b)(l)(A)(iv).  referring  to  section 
112(a).  to  mean  that  only  the  procedural 
requirements  of  section  112(a)  should  be 
followed  in  setting  the  criteria  for  site 
suitability  under  section  113(b).  The 
inclusion  of  qualifving  and 
disqualifying  factors  is  in  the  nature  of 
a  substantive  requirement  of  the 
guidelines  promulgated  under  section 
112(aj;  it  is  not  a  statutory  requirement 
for  the  establishment  of  suitability 
criteria  under  section  113(b)(l)(A)(iv). 
In  addition.  DOE  does  not  believe  that 
it  is  reasonable  or  necessarv  to  retain 
explicit  qualifying  and  disqualifving 
conditions  in  the  present  site  suitability 
guidelines.  Such  conditions  do  not 
comport  with  either  the  revised 
regulatory  framework  established  for  a 
repository  at  Yucca  Mountain,  nor  the 
current  state  of  scientific  and  technical 
understanding  of  how  best  to  evaluate 
the  performance  of  a  repositon.- 
.Accordingly.  DOE  has  established  site 
suitability  guidelines  that  are  reasonable 
and  fully  consistent  with  the  mandates 
of  tiieNWP.A 

In  response  to  other  comments 
regarding  the  allegedly  premature 
nature  of  this  rulemaking.  DOE  believes 
that  the  rulemaking  is  timely  and  not 
premature  Although  the  .NRC  and  EPA 
regulations  were  in  proposed  and  not 
final  form  at  the  issuance  of  the 
proposed  rulemaking  on  part  963.  DOE 
deemed  it  necessary  and  appropriate  to 
initiate  the  process  for  promulgating 
this  rule  in  advance  of  the  finalization 
of  the  EPA  and  NRC  regulations  It  was 
necessary  to  initiate  the  rulemaking 
process  in  order  to  allow  sufficient  time 
to  obtain  public  review  and  comment, 
and  NRC  concurrence  on  the  rule,  prior 
to  the  time  of  a  possible  DOE  site 
recommendation  then  planned  for  mid- 
2001   In  addition,  it  was  appropriate  to 
initiate  the  process  since  the  EPA  and 
NRC  proposed  regulations  provided 
sufficient  substance  to  enable  DOE  to 
formulate  its  proposed  rulemaking  and 
solicit  public  comment  on  that 
rulemaking.  By  initiating  the  process  in 
this  manner.  DOE  did  not  intend,  nor 
did  It  preclude,  the  option  that  DOE 
might  reopen  the  comment  period  for 
this  rulemaking  as  necessary  to 
accommodate  changes  from  the 
proposed  to  final  rules  of  the  EP.A  and 
NRC  DOE  has  reviewed  the  final  rules 
of  EPA  and  NRC.  and  determined  that 
reopening  the  comment  period  on  part 
963  is  not  necessarv   .As  explained  in 
the  description  of  the  final  rule  (section 
VI  of  this  SUPPLEMENTARY  INFORMATION), 
the  changes  made  to  963  from  the  draft 
to  final  stage  have  been  made  for 
purposes  of  clarity  and  conformance 
with  final  63;  the  changes  are  not 
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substantive  and  do  not  change  the  basic 
structure,  intent  or  analyses  performed 
pursuant  to  the  rule. 

Furthermore.  DOE  has  fully  explained 
in  the  supplemental  notice  and  this 
notice  the  reasons  why  it  is  necessary 
and  reasonable  for  DOE  to  conform  its 
suitability  criteria  and  methodology 
with  the  NRC  licensing  criteria  and  EPA 
standard,  in  accordance  with  the 
N\VPA.  As  illustrated  in  Table  1  of  this 
notice  of  final  rulemaking.  DOE  does 
not  believe  that  the  960  guidelines  are 
substantively  consistent  with  the  newly 
developed  EPA  and  NRC  rules,  thereby 
necessitating  the  amendments 
promulgated  today 

B  The  Proposed  Rules  Use  (or  Allow  the 
Use  of)  Engineered  Barriers  To 
Compensate  for  the  Inadequacies  of  the 
Site 

Several  commenters  stated  that  the 
proposed  rule  inappropriately  allows 
the  use  of  engineered  barriers  to 
compensate  for  inadequacies  in  the 
performance  of  the  natural  system. 
Certain  of  these  commenters  suggested 
that  the  NWP.^.  in  particular  section 
112(a).  prohibits  reliance  on  the 
performance  of  engineered  barriers  in 
evaluating  the  suitability  of  a  site  for  a 
repositon,'  system,  reasoning  that  the 
performance  of  the  repository'  must  rely 
solely  on  the  performance  of  the  natural 
barriers. 

As  explained  above.  DOE  does  not 
believe  that  the  provisions  of  the  NWPA 
limit  or  prohibit  DOE's  investigation 
and  use  of  engineered  barriers  to  assess 
the  suitability  of  siting  a  geologic 
repository'  at  Yucca  Mountain.  Section 
113(b)(1)(B)  of  the  NWPA  directs  DOE 
to  describe  the  waste  packages  and 
waste  forms  to  be  used  and  their 
relation  to  the  geology  of  the  site: 
section  113(c)  restricts  DOE  activities 
conducted  under  section  113  to  those 
necessar>'  to  provide  data  required  for  a 
repository  construction  authorization 
application  to  the  NRC  (and  to  comply 
with  NEPA)  In  turn,  section 
121(b)(1)(B)  requires  the  NRC,  in  setting 
licensing  criteria  for  a  repository',  to 
provide  for  the  use  of  a  system  of 
multiple  barriers  in  the  design  of  the 
repositon.-  In  this  context,  multiple 
barriers  means  engineered  and  natural 
barriers.  Thus,  DOE  believes  that  the 
NWPA,  as  originally  enacted  and  as 
amended,  contemplates  that  any  site 
undergoing  characterization  for  possible 
development  as  a  repository'  would 
include  investigation  of,  and  reliance 
on.  multiple  barriers — natural  and 
engineered  barriers. 

Indeed,  the  NRC's  original  repository 
licensing  requirements,  10  CFR  part  60, 
made  clear  that  the  use  of  both  natural 


and  engineered  barriers  would  be 
required  for  repository  licensing. 
Nevertheless,  the  NRC  was  also 
concerned,  at  the  time  of  the 
promulgation  of  part  960  in  1984,  that 
DOE  not  use  engineering  barriers  to 
compensate  for  deficiencies  in  any 
comparison  of  candidate  sites.  The  NRC, 
through  its  concurrence  process  on  the 
original  part  960  guidelines,  required 
DOE  to  make  clear  that  engineered 
barriers  would  not  constitute  a 
compensating  measure  for  deficiencies 
in  the  geologic  media  during  site 
screening.  This  was  accommodated  by 
provisions  at  10  CFR  960.3-1-5  that 
address  comparisons  of  the  sites  in  the 
basis  for  site  evaluations.  That  provision 
states  that  comparisons  of  sites  shall  be 
structured  so  that  engineered  barriers 
are  not  relied  upon  to  compensate  for 
deficiencies  in  the  geologic  media. 
Furthermore,  it  states  that  engineered 
barriers  shall  not  be  used  to  compensate 
for  an  inadequate  site;  mask  the  innate 
deficiencies  of  a  site;  disguise  the 
strengths  and  weaknesses  of  a  site  and 
the  overall  system;  and  mask  differences 
between  sites  when  they  are  compared, 
(emphasis  added).  In  its  final  decision 
to  concur  in  10  CFR  part  960.  the  NRC 
noted  that  the  revisions  made  to  960.3- 
1-5  showed  that  DOE  would  not  select 
sites  where  engineered  barriers  must  be 
used  to  compensate  for  deficiencies  in 
the  geologic  media  (49  FR  28136) 

At  present,  DOE  is  not  in  a  situation 
of  comparing  multiple  sites  for  possible 
development  as  a  repository.  Part  963 
applies  only  to  a  determination  of  the 
suitability  of  the  Yucca  Mountain  site 
for  possible  development  as  a 
repository.  Importantly,  absent  in  NRC's 
current  requirements  for  licensing,  10 
CFR  part  63,  and  in  NRC's  concurrence 
on  this  rule,  are  any  requirements  that 
DOE  demonstrate  repository 
performance  based  solely  on  natural 
barriers. 

The  NRC  expects  that,  in  any 
licensing  proceeding  for  a  repository  at 
Yucca  Mountain,  DOE  will  demonstrate 
that  the  natural  barriers  and  the 
engineered  barrier  system  will  work  in 
combination  to  enhance  the  overall 
performance  of  the  geologic  repository. 
NRC  regulations  require  an  engineered 
barrier  system  in  addition  to  the  natural 
barriers  provided  by  the  geologic 
setting,  and  that  natural  barriers  and  the 
engineered  barrier  system  work  in 
combination  to  enhance  the  resiliency 
of  the  geologic  repository  and  increase 
confidence  that  the  postclosure 
performance  objective  "at  10  CFR 
63.113(b)  will  be  achieved. 

NRC's  expectation  is  shared  by  the 
EPA,  and  other  oversight  entities.  In  40 
CFR  part  197.  EPA  defines  the  Yucca 


Mountain  disposal  system  as  the 
combination  of  underground  engineered 
and  natural  barriers  at  the  Yucca 
Mountain  site  that  prevents  or 
substantially  reduces  releases  from  the 
disposed  radioactive  material,  and 
emphasizes  the  importance  of 
engineered  barriers  as  a  method,  within 
human  control,  to  delay  the  release  of 
radionuclides  from  the  repository. 
Oversight  entities,  such  as  the  NWTRB 
and  the  NRC's  Advisory  Committee  on 
Nuclear  Waste,  have  been  consistent  in 
their  recommendations  to  pursue 
robust,  long  lived  waste  packages  to 
protect  the  health  and  safety  of  the 
public. 

In  consideration  of  this  information, 
DOE  incorporated  in  its  proposal 
specific  criteria  to  address  the 
performance  of  the  engineered 
components  of  the  repository  system. 
The  Department  believes  that  the 
criteria  are  consistent  with  the 
Congressional  intent  in  the  NWPA,  and 
the  regulatory  expectations  of  the  EPA 
and  the  NRC,  that  there  be  performance 
contributions  from  both  the  natural  and 
engineered  barriers.  DOE  does  not 
believe  that  reliance  on  such  barriers 
would  mask  or  compensate  for 
inadequacies  in  ths  natural  system,  but 
rather,  such  barriers  enhance  and 
prolong  the  ability  of  the  natural  system 
to  contain,  and  mitigate  the  rate  of 
release  of,  individual  radionuclides, 

C.  The  Rules  Should  Not  Be  Changed  To 
Fit  the  Site 

1.  The  Site  Would  Be  Disqualified 
Under  Existing  Guidelines 

Several  commenters  stated  their  belief 
that  Yucca  Mountain  would  be 
disqualified  under  the  existing 
guidelines  and,  on  that  basis,  DOE  is 
attempting  to  change  the  rules  to  fit  the 
site.  This  same  comment  was  made  in 
response  to  DOE's  1996  proposal  to 
amend  part  960.  The  primary  reason  for 
this  comment,  then  as  now.  is  the 
argument  that  the  site  cannot  meet  the 
disqualifying  condition  in  960.4-2-l(d) 
pertaining  to  groundwater  travel  time. 
Many  commenters  also  questioned  what 
condition  would  disqualify'  the  site 
under  part  963.  and  how  far 
contaminated  groundwater  may  travel 
under  part  963. 

As  stated  in  the  preamble  to  the 
supplemental  notice  of  proposed 
rulemaking  (64  FR  67071),  DOE's 
reasons  for  amending  the  guidelines  are 
not  based  on  a  belief  or  finding  that  the 
Yucca  Mountain  site  would  be 
disqualified  if  the  960  guidelines  were 
applied  without  amendment.  With 
respect  to  groundwater  travel  time,  the 
Department  continues  to  evaluate 
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groundwater  movement  and  other 
hydrological  properties  of  the  site  to 
assess  the  performance  of  a  repositon,-  at 
Yucca  Mountain.  Based  on  the  results  of 
the  1998  Viability  Assessment  and 
ongoing  evaluations,  the  Department 
believes  there  is  no  basis  at  this  time  to 
find  that  conditions  that  would 
disqualify  the  site  if  10  CFR  part  960 
were  applied,  exist  at  Yucca  Mountain. 

With  regard  to  the  question  of  what 
condition  would  disqualify  the  Yucca 
Mountain  site,  part  963  requires  the 
Secretary  of  Energy  to  evaluate  the 
suitability  of  the  site  based  on  the 
likelihood  that  a  repository-  at  the  site 
could  meet  the  applicable  radiation 
protection  standard.  Accordingly,  if  the 
Secretary  determines  this  requirement 
cannot  be  met,  the  site  may  not  be 
determined  suitable  by  the  Secretary 
and  thus  would  be  "disqualified"  for 
consideration  for  further  development. 
With  regard  to  the  question  of  how 
groundwater  travel  time  will  be  assessed 
under  part  963.  groundwater  flow  and 
transport  will  be  analyzed  as  suitability 
criteria,  section  963.17(a)(7). 
unsaturated  zone  flow  and  transport, 
and  section  963.17(a)(8).  saturated  zone 
flow  and  transport.  Accordingly, 
groundwater  flow  and  transport  will 
continue  to  be  studied  for  their  role  in 
repository  performance  and  the  ability 
of  the  site  to  meet  applicable  radiation 
protection  standards. 

2.  DOE  Is  Changing  the  Rules  in  the 
Middle  of  the  Game 

Several  commenters  claimed  that  DOE 
is  inappropriately  establishing 
suitability  guidelines  as  a  result  of 
ongoing  site  characterization  work, 
instead  of  setting  the  guidelines  in 
advance  of  that  work.  In  that  regard,  one 
commenter  questioned  whether  the 
guidelines  would  affect  the  design  of  the 
repository.  Stated  otherwise.  DOE 
understands  the  concern  to  be  that  it  is 
perceived  as  setting  guidelines  to  meet 
a  specific  repository  design  or  other  site 
characteristic,  rather  than  setting 
guidelines  based  on  predetermined 
criteria  for  repository  design  or  other 
site  characteristics. 

DOE  has  explained  previously, 
however,  that  the  reason  it  is  issuing 
these  guidelines  now  is  based  on  events 
beyond  its  control  that  have  made  its 
prior  guidelines  an  inappropriate  tool 
for  evaluating  suitability.  Under  the 
NWPA,  suitability  is  linked  to 
licensability.  Congress's  decisions  to 
change  the  NWPA  to  focus  on  Yucca 
Mountain  and  to  direct  the  EPA  and 
NRC  to  revise  their  standards  bearing  on 
licensability  set  in  motion  a  chain  of 
regulatory  changes  to  the  licensing  rules 


that  in  turn  necessitated  this 
rulemaking 

DOE  also  notes  that  the  fact  that  the 
final  site  suitability  guidelines  are  being 
issued  now.  instead  of  earlier  in  the  site 
characterization  process,  is  to  the 
public's  advantage,  since  they  reflect  the 
most  recent  developments  in  regulatory 
requirements  and  standards  and 
technical  understanding  For  example, 
the  guidelines  are  structured  to  evaluate 
repository  performance  against  a  set  of 
criteria  potentially  important  to  waste 
isolation.  The  repository  design, 
although  not  directly  affected  by  the 
guidelines,  will  be  structured  to  take 
advantage  of  the  features  of  the  natural 
and  engineered  barriers  that  are 
important  to  waste  isolation. 

Moreover.  EXDE's  current  approach  is 
consistent  with  earlier  opinions 
expressed  by  the  National  Academy  of 
Sciences.  Board  on  Radioactive  Waste 
Management  (Board).  In  its  report. 
Rethinking  High-Level  Radioactive 
Waste  Disposal  (1990).  the  Board 
addressed  this  issue  and  discussed  the 
relative  merits  of  an  approach  that 
presets  technical  criteria  for  evaluation 
of  a  repository  site  versus  an  approach 
that  remains  flexible  and  responsive  to 
data  and  information  as  if  is  developed. 
In  that  report,  the  Board  criticized  the 
U.S.  high-level  waste  program  for  its 
approach,  at  that  time,  of  defining  in 
advance  the  technical  requirements  for 
every-  part  of  the  multi-barrier  system, 
and  in  its  emphasis  on  the  geologic 
component  of  the  barrier  The  Board 
opined  that  the  better  approach, 
consistent  with  geologic  and  mining 
practice,  is  to  remain  flexible  instead  of 
setting  rigid  predefined  goals.  The 
Board  observed  that,  instead  of  trying  to 
anticipate  all  the  complexities  of  a 
natural  geologic  environment,  the  better 
approach  would  be  to  define  the  goal 
broadly  in  ultimate  performance  terms, 
rather  than  anticipatory  requirements, 
so  that  increased  knowledge  can  be 
incorporated  in  the  design  at  a  specific 
site. 

D  The  Part  963  Guidelines  Would  fal 
Mask  the  Degree  of  Safety.  Which  Can 
Lower  or  Eliminate  Public  Confidence, 
and  lb)  Lower,  or  Eliminate  the  Degree 
of  Safety 

(a)  Some  commenters  believed  that 
the  proposed  revisions,  that  is.  the  use 
of  a  total  system  performance 
assessment  instead  of  individual, 
subsystem  requirements,  mask  the 
degree  of  safety  of  the  site.  These 
commenters  felt  that  the  TSPA  method, 
with  its  heavT  reliance  on  computer 
modeling,  is  too  uncertain  and  subject 
to  mishandling  to  form  the  basis  for 
assessing  the  safety  of  the  site  and 


ensuring  public  confidence  in  the 
resulting  assessment.  Other  commenters 
expressed  the  view  that  use  of  the  TSPA 
method  is  appropriate  One  commenter. 
Nye  County,  Nevada,  commented  that 
the  criteria  provide  for  greater 
transparency  and  verifiability  than 
DOE's  initial  proposed  amendments  to 
part  960  in  1996,  and  that  the  TSPA 
approach  is  preferred  to  DOE's  previous 
consideration  of  site-specific  revisions 
to  the  960  guidelines. 

As  explained  in  other  sections  of  this 
notice  of  final  rulemaking,  the 
prevailing  view  in  the  relevant  scientific 
community  supports  use  of  the  TSPA 
method  to  assess  and  evaluate  expected 
performance  of  a  geologic  repository 
over  thousands  of  years.  This  is  the 
evaluation  method  required  by  the  NRC 
and  the  EPA  in  assessing  repository 
performance  for  licensing  purposes.  It 
would  be  unreasonable  for  DOE  to 
establish  criteria  to  determine  the 
suitability  of  the  Yucca  Mountain  site 
that  are  not  based  on  the  prevailing 
scientific  and  regulatory  view  of 
performance  assessment. 

Over  the  past  several  years.  DOE  and 
other  entities  involved  in  oversight  and 
regulation  of  high  level  waste  programs 
have  undertaken  significant  efforts  to 
make  the  results  of  total  system 
performance  assessment  calculations 
more  transparent  to  non-technical 
audiences  This  is  in  response  to  the 
type  of  concerns  expressed  by  the 
commenters  here,  that  the  complex 
calculations  are  difficult  tn  visualize 
and  verify,  and,  hence,  may  mask  the 
degree  of  safety  provided.  While  DOE 
acknowledges  the  difficulty  in 
comprehending  TSPA  for  the  lay 
person.  DOE  has  attempted,  through  this 
rulemaking  and  in  other  public  forums, 
to  enhance  transparency  in  presenting 
the  results  of  TSPA  and  associated 
complex  technical  calculations  and 
modeling.  For  example,  in  the  Viability 
Assessment.  DOE  provided  a  detailed 
explanation  of  the  TSPA  method  and 
the  computer  models  and  technical  data 
and  information  supporting  those 
modes.  This  explanation  has  been 
augmented  by  presentations  and  other 
briefings  provided  by  DOE  to  oversight 
agencies  and  other  members  of  the 
public 

One  of  DOE's  primary  considerations 
in  drafting  and  finalizing  this 
rulemaking  was  to  make  the  TSP.\ 
process  and  method  more  transparent 
and  verifiable  As  explained  in  the 
Viability  Assessment,  transparency  is 
manifested  through  the  ease  of  a  reader 
in  understanding  the  process  by  which 
a  study  was  carried  out,  which 
assumptions  are  driving  the  results,  how 
they  were  arrived  at.  and  the  rigor  of  the 
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analyses  leading  to  the  results. 
Transparency  is  achieved  when  a  reader 
can  understand  what  was  done  in  the 
analyses,  what  the  outcome  was,  and 
why.  Part  963.  at  sections  963.16(bKl). 
(5).  (6),  (7),  and  (9).  provides  a 
framework  for  the  listed  system 
performance  assessment  that  should 
assist  in  accomplishing  this  end. 

Additionally,  confidence  in  the 
results  of  thf  performance  assessment 
calculations  can  he  enhanced  if  the 
presentation  illustrates;  (1)  The  system's 
expected  evolution,  as  defined  by  the 
spatial  and  temporal  response  of  the 
system  to  waste  emplacement:  and  (2) 
the  uncertainty  in  the  system's  expected 
evolution  and  the  significance  of  that 
uncertainty  to  the  system  performance 
goals.  Part  96.3  incorporates  these  kind 
of  considerations  under  963.16fb)(2), 
(3).  (8).  (9).  (10),  and  (12). 

Further,  section  963.17  lists  criteria 
that  reflect  both  the  processes  and  the 
models  that  are  important  to  the  total 
system  performance.  Those  criteria  are 
expressly  identifiable  and  traceable 
components  of  the  TSPA.  therebv 
increasing  transparency  and  traceabilitv 
of  the  results.  In  addition.  DOE  intends 
to  make  available  to  the  public  the 
documentation  underlying  any  TSPA 
andlvses  and  results.  With  this  material, 
the  public  will  have  an  opportunity  to 
review  the  technical  information  and 
data  underlying  the  analyses  supporting 
the  postclosure  performance 
assessment. 

(b)  Some  commenters  expressed  the 
view  that  the  use  of  TSPA.  and  the  lack 
of  qualifying  or  disqualifying  subsystem 
requirements,  would  lower  or  eliminate 
the  degree  of  safetv. 

Part  963  is  structured  to  align  DOEs 
site  suitability  determination  with  the 
EPA  public  health  and  safety  standard, 
as  implemented  by  the  NRC  regulations. 
and  to  base  a  suitability  determination 
on  the  likelihood  that  the  site  could 
meet  applicable  radiation  protection 
standards.  Through  Congressional 
direction.  EPA  modified  the  basis  for  a 
public  health  and  safety  standard  from 
a  release-based  standard  to  a  health- 
effects  standard.  In  turn.  Congress 
directed  the  NRC  to  conform  its 
licensing  regulations  to  the  EPA 
standard  and  implement  that  standard 
Both  regulators  predicate  a 
demonstration  that  the  standard  can  be 
met  on  the  use  of  performance 
assessment. 

DOE  is  in  agreement  with  the 
Congress,  the  National  Academy  of 
Sciences,  the  EPA  and  the  NRC  that  a 
dose-based  standard,  that  explicitly 
limits  the  risk  of  adverse  health  effects 
and  considers  health  effects  to  the 
potentially  affected  public,  is  an 


appropriate  basis  upon  which  to  assess 
public  health  and  safety.  Further.  DOE 
believes  that  the  risk  or  dose  approach 
provides  additional  and  better 
protection  to  the  health  and  safety  of  the 
public  in  the  vicinity  of  Yucca 
Mountain  than  the  release  based 
approach  reflected  in  the  960 
guidelines.  The  part  963  guidelines 
explicitly  require  DOE  to  consider 
health  effects  to  the  public  in  the 
vicinity  of  the  Yucca  Mountain  site. 
Under  the  part  960  guidelines,  the  DOE 
would  only  have  been  required  to 
calculate  releases  from  the  repository, 
not  the  potential  health  effects.  Hence, 
the  part  963  guidelines  enhance  the 
degree  of  safety  provided  to  the  public 
in  the  vicinity  of  the  Yucca  Mountain 
site,  rather  than  lowering  it. 

E.  The  Appropriateness  of  the  Proposed 
Criteria 

One  commenter  questioned  the 
postclosure  criteria  proposed  by  DOE 
stating  that  the  criteria  were  simply  a 
list  of  physical  characteristics  with  no 
bases  for  the  discrimination  that  would 
be  necessary  for  a  suitability 
determination,  while  other  commenters 
supported  the  Department's  proposal 
indicating  that  the  proposed  postclosure 
criteria  were  appropriate  for 
decisionmaking. 

As  DOE  noted  in  its  supplemental 
notice  of  proposed  rulemaking,  we 
believe  we  may  properly  opt  to  use  one 
dictionary  definition  of  criteria  as 
"characterizing  traits  "  rather  than  the 
other  possible  definition  "benchmarks  " 
or  "pass-fail  standards.  "  This  is 
because,  among  other  reasons,  section 
1 1 2(a)  of  the  NWPA  uses  the  term 
"primary  criteria"  synonymously  with 
the  term  "detailed  geologic 
considerations."  a  term  that  is  more 
naturally  understood  as  "characterizing 
traits"  than  "benchmarks."  Although 
the  specific  section  113  criteria 
addressed  herein  are  different  from  the 
specific  "primary  criteria  "  referred  to  in 
section  n2(a},  it  seems  likely  that 
Congress  used  the  word  "criteria""  in 
both  places  to  have  the  same  general 
meaning,  i.e.,  "considerations'"  rather 
than  "benchmarks. '"  In  addition,  we 
believe  the  "characterizing  traits  " 
definition  is  more  plausible  where  what 
is  at  issue  are  criteria  that  are  part  of  a 
site  choracterization  effort,  as  113(b) 
specifies. 

In  discussing  this  definition  of  criteria 
in  the  proposed  rule,  DOE  noted  that 
criteria  are  not  necessarily  quantitative. 
To  illustrate  this  point,  DOE  pointed  to 
NRC's  Quality  Assurance  criteria,  found 
then  in  Appendix  B  of  10  CFR  part  50 
(now  incorporated  into  final  part  63, 
subpart  G).  NRC  was  concerned  that  this 


may  have  mischaracterized  the 
importance  and  nature  of  the  NRC 
requirements  by  noting  that  they  are  not 
expressed  as  quantitative,  pass-fail 
standards.  We  agree  that  our  discussion 
on  this  point  was  confused  at  best.  This 
is  partly  because  the  two  definitions  of 
criteria,  "benchmark  "  versus 
"characterizing  trait,"  represent  a 
continuum  as  well  as  a  dichotomv. 
NRC's  Appendix  B  QA  criteria  and  the 
suitability  criteria  of  sections  963.14 
and  963.17  resemble  each  other  in  that 
they  are  non-quantitative.  But  NRCs  QA 
criteria  are  also  benchmarks,  in  that  a 
QA  plan  must  have  them  and  describe 
how  they  will  be  satisfied  to  pass 
muster.  In  that  respect  they  differ  from 
the  part  963  criteria. 

Accordingly,  the  sentence  in  the 
Supplementary  Information  describing 
the  suitability  criteria  should  have  read 
as  follows:  "'For  example,  in  10  CFR  part 
63,  Subpart  G,  the  NRC  sets  forth  quality 
assurance  "criteria  "  that  are  factors  that 
must  be  present,  including  a  description 
of  how  they  will  be  satisfied,  for  DOE's 
QA  program  to  be  judged  adequate. 
However,  although  these  QA  criteria  are 
required  factors,  they  are  not,  nor  do 
they  contain,  quantitative,  pass-fail, 
benchmark  standards." 

F  DOE  Should  Consider  Preclosure 
Issues,  Including  Environmental. 
Socioeconomic,  and  Transportation 
Issues 

Several  commenters  objected  to  DOE's 
exclusion  in  part  963  of  certain  960 
preclosure  guidelines  such  as 
environmental  quality,  socioeconomics 
and  transportation,  on  the  basis  that 
section  112(a)  of  the  NWPA  requires 
consideration  of  those  factors,  along 
with  qualifying  or  disqualifying 
conditions  for  those  factors. 
Additionally,  several  commenters 
questioned  where  such  topics  would  be 
addressed,  and  expressed  their  belief 
that  the  draft  Yucca  Mountain  EIS  did 
not  fully  or  adequately  address  those 
topics. 

As  previously  explained,  DOE  does 
not  agree  that  the  site  suitability  criteria 
established  under  section  113(b)  must 
be  the  same  as  the  guidelines 
promulgated  under  section  112(a).  Part 
963  establishes  the  criteria  and 
methodology  for  determining  the 
suitabilitv  of  the  site  under  section 
113(b)(l){A)(iv)  as  part  of  DOE's  site 
characterization  activities  and  site 
characterization  plan.  Since  1988  and 
the  publication  of  the  Site 
Characterization  Plan,  DOE  has 
indicated  that  information  relative  to 
socioeconomics,  transportation  and 
environmental  quality  guidelines 
referred  to  in  part  960  would  be 
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obtained  through  means  other  than  site 
characterization  activities.  Accordingly. 
DOE  does  not  agree  that 
socioeconomics,  transportation  and 
environmental  quality  must  be  included 
in  part  963  as  criteria  to  determine  the 
suitability  of  the  site  under  section 
113(b). 

DOE  agrees  that  socioeconomics, 
environmental  quality  and 
transportation  are  appropriate  factors  for 
the  Secretary  to  consider  in  determining 
whether  to  recommend  the  Yucca 
Mountain  site  for  development.  As 
stated  in  the  rule  and  in  this  notice, 
those  factors  and  other  relevant 
information  that  will  be  considered  in 
any  Secretarial  recommendation  under 
section  114  of  the  NWPA  will  be 
addressed  by  DOE  through  other 
mechanisms  in  which  the  public  will 
also  have  the  opportunity  to  participate, 
such  as  the  Yucca  Mountain  EIS 
process.  While  some  commenters  may 
be  critical  of  the  adequacy  of  the  Yucca 
Mountain  EIS  analysis,  or  the  extent  of 
coverage,  DOE  believes  that  the  960 
guidelines  on  socioeconomics, 
transportation  and  environmental 
quality  are  appropriately  addressed  in 
the  Yucca  Mountain  EIS.  DOE  is  in  the 
process  of  evaluating  public  comments 
on  the  draft  Yucca  Mountain  EIS. 
including  those  comments  submitted 
under  this  rulemaking.  Upon 
completion  of  the  EIS.  DOE  believes  that 
coverage  of  these  factors  will  be  fully 
adequate  for  consideration  in  any 
Secretarial  site  recommendation. 

G  DOE  Should  Define  the  Margin  by 
Which  it  Will  Meet  the  Radiation 
Protection  Standard,  or  the  Wav  in 
Which  it  Will  Meet  the  Standard 

At  least  one  commenter  suggested  that 
DOE  should  be  more  definitive  or 
restrictive  for  the  determinations  to  be 
made  in  section  963.12.  preclosure 
suitability,  and  section  963.15, 
postclosure  suitability.  Specifically,  it 
was  suggested  that  DOE  be  more 
definitive  or  clarify  what  is  meant  by 
the  phrase  "likely  to  meet"  in  those 
sections,  such  as  specifying  the  mean 
result  of  the  TSPA  calculation  as  the 
basis  for  a  determination  of  postclosure 
suitability. 

DOE  does  not  believe  it  is  useful  to  be 
more  definitive  or  restrictive  regarding 
the  phrase  "likely  to  meet."  By  this 
phrase  DOE  is  indicating,  as  it  must, 
that  site  suitability  is  largely  a  DOE 
judgment  call  as  to  the  likelihood  that 
the  site  will  qualify  for  a  license  from 
the  NRC  for  repository  construction. 
This  determination  is  not  the  equivalent 
of  a  license  application  by  DOE,  nor  is 
it  the  equivalent  of  an  NRC 
determination  that  a  license  application 


will  be  successful.  Under  the 
circumstances.  DOE  believes  this  phrase 
accurately  captures  the  level  of 
information  and  confidence  required  by 
the  Secretary  to  make  a  suitability 
determination.  With  regard  to  the 
comment  that  DOE  should  use  onlv  the 
mean  result  of  the  TSPA  to  judge  the 
likelihood  of  meeting  the  standard.  DOE 
believes  more  than  the  mean  result 
would  be  appropriate  m  estimating  the 
ability  to  meet  licensing  regulations 
Under  NRC  regulations.  10  CFR  subpart 
63  101.  DOE  must  demonstrate,  at  the 
time  of  licensing,  reasonable  assurance 
(for  the  preclosure  period)  and 
reasonable  expectation  (for  the 
postclosure  period)  that  the 
performance  objectives  can  be  met.  This 
requirement  necessitates  that  DOE 
develop  and  provide  more  than  just  the 
mean  result  in  demonstrating 
compliance  with  the  standard. 
Therefore,  the  use  of  "results"  is 
appropriate  for  the  suitability 
assessment  under  sections  963  12  and 
963.15.  instead  of  something  more 
singular,  such  as  a  mean  or  expected 
result  only 

In  addition,  some  commenters  noted 
that  the  rule  should  require  performance 
in  excess  of  the  standard:  stated 
other^'ise.  that  DOE  should  specify  a 
margin  or  level  of  confidence  regarding 
performance  results.  This  same 
comment  was  made  in  response  to  the 
1996  proposed  rulemaking.  DOE  has 
reconsidered  this  comment  here,  but 
nevertheless  maintains  the  same 
response  as  provided  in  response  to 
comments  on  the  1996  proposal  That  is, 
DOE  does  not  believe  it  is  appropriate 
or  most  effective  to  specify  or  quantify 
a  level  of  confidence  or  margin  of  safety 
as  part  of  the  rule.  The  public,  as  well 
as  the  Secretary  of  Energy,  will  have 
access  to  data  and  information 
underlying  the  TSPA  analyses  and 
supporting  analyses.  This  information 
will  include  the  probabilistic 
distribution  of  values  around  the 
expected  value,  in  order  to  assess  the 
level  of  confidence  in  the  performance 
calculation 

H  Whether  DOE  Should  Revoke  the 
Guidelines  tn  10  CFR  Part  960  in 
Making  the  Site  Suitability 
Determination  for  the  Yucca  Mountain 
Site  or  Continue  To  Use  Them  in 
Addition  to  Part  963 

DOE  proposed  amendments  to  modify 
part  960  so  that  it  would  apply  only  to 
competitive  site  selection  for  the 
purpose  of  nominating  sites  for  site 
characterization  activities  Opinion 
about  this  part  of  the  November  30. 
1999,  proposal  was  divided.  Some 
commenters  argued  for  complete 


revocation  of  part  960  because  it 
embodies  a  methodologv  for  site 
comparisons  that  is:  (1)  obsolete;  (2) 
inconsistent  with  internationally 
accepted  practice;  and  (3)  inconsistent 
with  currently  proposed  NRC  and  EPA 
rules  for  the  Yucca  Mountain  site.  Other 
commenters  disagreed,  argumg  'hat  the 
sub-system  approach  m  part  960  can 
and  should  be  applied  in  addition  to  the 
rules  for  total  system  performance 
assessments  in  part  963  They  viewed 
the  provisions  of  part  960  as  a  viable 
and  better  method  than  proposed  part 
963  for  assessing  the  suitability  of  the 
Yucca  Mountain  site  for  the  location  of 
a  nuclear  waste  repositor%'. 

With  regard  to  tne  comments  favoring 
complete  revocation  of  part  960.  DOE 
does  not  think  that  reaching  final 
conclusions  on  their  continued  utility 
for  competitive  selection  of  sites  for  site 
characterization  is  appropriate  for  two 
reasons  First,  the  1987  amendments  to 
the  Nuclear  Waste  Policy  Act  of  1982 
require  DOE  to  focus  its  efforts 
exclusively  on  evaluation  of  Yucca 
Mountain  Second,  if  there  is  ever  a 
need  to  return  to  competitive  selection 
of  sites  for  site  charactenzation,  that 
would  be  the  time  to  replace  part  960 
with  a  methodology  that  reflects 
scientific  advances  since  part  960 
became  effective  in  1984,  as  well  as  then 
applicable  statutory  and  regulatory- 
requirements. 

With  regard  to  commenters  who 
favored  application  of  the  subsvstem 
requirements  of  part  960  in  addition  to 
part  963.  DOE  thinks  that  this  approach 
is  scientifically  unsound  and  impossible 
to  carry  out.  As  explained  at  length 
above,  the  subsystem  methodologv  of 
part  960  is  scientifically  unsound 
because  it  largely  ignores  the  crucial 
interactions  of  various  features,  events, 
and  processes  that  should  be 
determinative  In  DOE's  view,  reliance 
on  the  methodology  of  part  960  would 
result  in  conclusions  that  are  too  likely 
to  be  erroneous  Even  if  the  subsystem 
methodology  of  part  960  were  a 
scientifically  sound  basis  for  evaluating 
site  suitability.  EXDE  could  not  use  it  in 
evaluating  suitability  for  licensing 
because  of  the  NRC's  revisions  to  its 
licensing  regulations.  In  the  notice  of 
supplemental  proposed  rulemaking. 
DOE  included  a  table,  reproduced  above 
(Table  1).  which  sets  forth  the  cross 
references  in  part  960  to  the  N'RC  s  part 
60  and  demonstrates  the  lack  of  any 
substitutable  cross  reference  to  the 
NRC's  part  63  The  table  was 
accompanied  by  a  narrative  exploring 
the  groundwater  guidelines  in  particular 
to  show  the  impossibility  of  apphing 
them  after  the  NRC  substituted  part  63 
for  part  60.  None  of  the  commenters 
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disputed  this  table,  and  in  DOE's  view, 
it  shows  continued  use  of  part  960  in 
the  evaluation  of  the  Yucca  Mountain 
site  is  not  a  viable  option. 

/  Response  to  NRC  Comments 

a.  Coordination  With  NRC 

NRC  made  the  comment  that 
proposed  part  963  did  not  address  the 
potential  matter  of  a  conflict  between 
the  propo<;ed  DOE  regulation  and  the 
tippiicablp  NRC:  regulations.  NRC 
recommended  that  DOE  explain  how  it 
would  address  this  matter  in  this 
statement  of  consideration. 

NRC  correctly  noted  that  proposed 
part  963  did  not  contain  a  provision 
expressly  requiring  NRC  regulations  to 
take  precedence  in  the  event  of  a 
conflict  or  inconsistency  between  the 
DOE  regulations  and  NRC  regulations. 
DOE  does  not  believe  such  a  provision 
is  necessary,  given  the  nature  and 
structure  of  part  963.  Moreover,  DOE 
believes  this  provision  could  create 
confusion  in  the  implementation  of  the 
DOE  regulation,  since  it  suggests  that  in 
certain  circumstances  not  presently 
identified  DOE  would  need  to  substitute 
an  NRC  regulation  for  its  own. 

DOE  recognizes  that  its  site  suitability 
guidelines  must  assist  the  Secretary  in 
judging  the  ability  of  the  Yucca 
Mountain  site  to  meet  licensing 
requirements,  pursuant  to  section  113(c) 
of  the  NWPA,  but  that  the  license 
application  process,  over  which  NRC 
ha.s  lurisdiction,  is  distinct  and  separate 
from  the  Secretary's  judgment  regarding 
site  suitability  .Accordingly,  part  963, 
which  IS  specific;  to  the  Yucca  Mountain 
site,  is  carefully  crafted  to  conform  to 
pertinent  parts  of  the  NRC's  part  63,  the 
NRC's  licensing  requirements  specific  to 
the  Yucca  Mountain  site,  that  serve 
DOE's  need  for  assessing  the  suitability 
of  the  site  as  a  basis  for  a  possible  site 
recommendation.  Under  this  structure, 
the  necessary  consistency  between  the 
DOE  and  NRC  regulations  is  obtained 
during  the  drafting  of  the  DOE 
regulation  Any  conflicts  between  the 
DOE  and  NRC  regulations  have  been 
resolved  through  the  NRC  concurrence 
process  on  the  regulation 

b  Quality  Assurance 

The  .NRC  also  commented  that  DOE 
should  recognize  in  the  preamble  to  part 
963  the  importance  and  role  of  quality 
assurance  in  DOE  site  characterization 
activities,  and  the  expected  pedigree  of 
the  technical  information  and  data 
underlying  the  .suitability 
determination 

.\s  the  NRC  acknowledges  in  its 
comments,  the  Department  expects  to 
use  essentiallv  the  same  data  for  both  its 


site  suitability  determination  and  any 
potential  license  application,  even 
though  the  site  suitability  determination 
is  not  the  equivalent  of  a  determination 
that  the  site  will  meet  all  the 
requirements  needed  to  obtain  a 
construction  authorization  under  NRC 
regulations.  DOE  acknowledges  that  the 
site  suitability  determination  must  be 
based  on  credible  and  verifiable  data 
and  information,  and  that  assurance  of 
the  quality  of  that  data  and  information 
is  a  factor  in  that  determination. 
Therefore,  due  consideration  will  be 
given  by  the  Department  to  any 
outstanding  quality  assurance  issues 
that  may  affect  the  pedigree  of  technical 
information  underlying  the  part  963 
suitability  determination. 

c.  Definition  of  Cladding 

In  response  to  a  comment  from  the 
NRC  that  the  proposed  definition  of 
cladding  found  at  10  CFR  subpart  963.2 
conveyed  an  inaccurate  notion  that  all 
cladding  is  corrosion  resistant,  the 
Department  has  modified  the  proposed 
definition  as  follows:  cladding  is  the 
metallic  outer  sheath  of  a  fuel  rod 
element;  it  is  generally  made  of  a 
corrosion  resistant  zirconium  alloy  or 
stainless  steel,  and  is  intended  to  isolate 
the  fuel  from  the  external  environment. 
,\lso,  the  Department  has  clarified  the 
use  of  the  term  cladding  in  section 
VI{B)(h)(2)  of  this  SUPPLEMEFfTARY 
INFORMATION,  and  in  the  rule  at  section 
963.17(a)(5Ki). 

/  Response  to  Nuclear  Waste  Technical 
Review  Board  Comments 

The  NWTRB  provided  comments  on 
the  963  rulemaking,  noting  several 
considerations  for  DOE  to  address  in  its 
suitability  guidelines.  The  NWTRB 
endorsed  the  use  of  performance 
assessment  in  support  of  a  site 
suitability  determination,  but  also  noted 
that  additional  lines  of  argument  and 
evidence  should  be  used.  In  particular, 
the  NWTRB  supported  use  of  other  lines 
of  evidence  such  as  safety  margins, 
defense-in-depth,  performance 
confirmation,  consideration  of 
disruptive  process  and  events,  and 
reference  to  insights  from  natural  and 
man-made  analogs  noting  that  such 
topics  were  addressed  in  revision  3  of 
the  report,  "Repository  Safety  Strategy: 
Plan  to  Prepare  the  Postclosure  Safety 
Case  to  Support  Yucca  Mountain  site 
Recommendation  and  Licensing 
Considerations  "  ("Repository  Safety 
Strategy  •)  (TRW-WIS-RL-000001, 
January  2000).  The  NWTRB  emphasized 
that  understanding  uncertainties  in  the 
performance  assessment  analysis  is  a 
critical  component  to  attain  technical 
credibility  and  sound  decisionmaking. 


In  that  regard,  the  NWTRB 
recommended  that  DOE  include  in  its 
representation  of  performance 
uncertainty:  (a)  A  description  of  critical 
assumptions:  (h)  an  explanation  of  why 
particular  parameter  ranges  were 
chosen:  (c)  a  discussion  of  possible  data 
limitations:  (d)  an  explanation  of  the 
basis  and  justification  for  using  expert 
judgments:  (e)  an  assessment  of 
confidence  in  the  conceptual  models 
used:  and  (f)  identification  and 
quantification  of  uncertainties 
associated  with  the  performance 
estimates. 

DOE  agrees  with  much  of  the 
NWTRB's  comments  and 
recommendations.  In  fact,  part  963,  in 
its  proposed  and  final  form,  is 
addressed  to  eliciting  much  of  the 
information  and  analysis  the  N^VTRB 
recommends  and  that  was  identified  in 
revision  3  of  the  Repository  Safetv 
Strategy.  Under  section  963.16(b)',  DOE 
will  conduct  TSPAs  in  a  manner  to 
satisf\'  twelve  enumerated  conditions. 
Those  conditions  correspond  to  a  large 
degree  with  the  specific 
recommendations  of  the  NWTRB 
repeated  above,  and  provide  the 
additional  lines  of  evidence  and 
argument  beyond  the  performance 
assessment  calculations.  DOE  structured 
this  section  of  the  rule  to  correspond  to 
NRC's  licensing  regulation,  particularly 
sections  63.114  and  63  115.  To  clarify- 
this  point,  DOE  added  language  to  the 
description  of  this  rule,  in  section  VI  of 
this  SUPPLEMENTARY  INFORMATION,  to 
better  articulate  how  the  additional 
lines  of  evidence  and  other 
recommendations  will  be  accounted  for 
in  the  suitability  determination. 
Presented  below  is  additional 
explanation  of  how  the  NWTRB's 
comments  are  addressed  in  part  963. 

The  additional  lines  of  evidence  and 
argument  recommended  by  the  NWTRB 
are  addressed  in  section  963.16(b), 
except  for  performance  confirmation. 
DOE  believes  that  performance 
confirmation  is  important,  and  will 
develop  a  performance  confirmation 
plan  in  conjunction  with  the  licensing 
process.  DOE  will  provide  in  the 
underlying  documentation  of  the  TSPA 
calculation,  performed  in  accordance 
with  section  963.16(b),  the  "margin"  by 
which  the  expected  performance  of  the 
repository  exceeds  the  applicable 
radiation  protection  standards 
Although  DOE  does  not  agree  that  it  is 
necessary  to  quantify  or  specify  the 
margin  of  safety  as  part  of  the  rule, 
information  and  data  about  the  margin 
will  be  available  to  decision-makers  for 
review  and  consideration  in  reaching  a 
suitability  determination.  Under 
sections  963.16(b)(8),  (9),  and  (10),  DOE 
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will  identify  and  evaluate  multiple  and 
independent  barriers  to  waste  isolation, 
thereby  providing  information  on 
defen.se-in-depth.  Disruptive  processes 
and  events  are  analyzed  and  included  in 
the  TSPA  under  sections  963.16(b)(4) 
and  (5),  and  are  express  criteria  of 
suitability  in  section  963.17rb).  Insights 
from  natural  and  man-made  analogs  are 
also  analyzed  and  included  in  the  TSPA 
under  section  963.16(b)(7).  which 
requires  DOE  to  provide  the  technical 
basis  for  the  TSPA  models,  including 
comparisons  made  with  empirical 
observations,  such  as  natural  analogs. 

The  other  specific  NWTRB 
recommendations,  described  above,  are 
also  addressed  in  part  963.  N'WTRB 
recommendation  (a),  describe  critical 
assumptions,  is  addressed  by  section 
963.16(b)(2),  regarding  accounting  for 
uncertainties  and  variabilities  in 
parameter  values;  section  963  16(b)(3). 
regarding  consideration  of  alternative 
models  of  features  and  processes  and 
eveduation  of  the  effects  of  the 
alternative  models:  and  section 
963  16(b)(12),  regarding  conduct  of 
appropriate  sensitivity  analyses.  In 
addition,  the  analyses  and 
documentation  underlying  the  TSPA 
will  contain  an  explanation  of 
assumptions  to  assure  the  quality  of  the 
information. 

NWTRB  recommendation  (b).  explain 
why  particular  parameter  ranges  are 
chosen,  is  addressed  by  section 
963  16(b)(1),  regarding  data  related  to 
the  postclosure  suitability  criteria,  and 
section  963.16(b)(2),  regarding  an 
accounting  of  uncertainties  and 
vjuiabilities  in  parameter  values  and 
identification  of  the  technical  basis  for 
parameter  ranges,  probability 
distributions,  and  bounding  values. 

NWTRB  recommendation  (c),  include 
a  discussion  of  possible  data  limitations, 
is  addressed  by  section  963.16(b), 
regarding  explanation  of  the  technical 
bases  of  the  data  and  models  (e.g., 
sections  963.16(b)(2),  (3),  (5),  (6).  (7), 
and  (10)).  For  example,  section 
963.16(b)(6)  states  that  DOE  will 
provide  the  technical  basis  for  either 
inclusion  or  exclusion  of  degradation, 
deterioration,  or  alteration  processes  of 
engineered  barriers.  This  will  entail  a 
discussion  of  possible  data  limitations. 

NWTRB  recommendation  (d),  provide 
an  explanation  of  the  basis  and 
justification  for  using  expert  judgment, 
is  included  in  the  portions  of  section 
963.16fb)  regarding  explanations  of 
technical  bases  (e.g.,  sections 
963.16(b)(2),  (5),  (6),  (7),  and  (10)).  In 
those  explanations,  DOE  will  explain 
where  expert  judgment  has  been  used 

NWTRB  recommendation  (e),  provide 
an  assessment  of  confidence  in  the 


conceptual  models  used,  is  addressed 
by  sections  963.16(b)(3)  and  (5)  Under 
those  sections  of  the  rule.  DOE  will 
consider  alternative  models  of  features 
and  processes  and  their  effects  on 
performance,  and  provide  the  technical 
basis  for  either  inclusion  or  exclusion  of 
specific  features,  events  and  processes 
(FEPs)  of  the  geologic  setting.  In 
essence,  these  analyses  will  help  DOE 
and  others  to  assess  the  validity  of  the 
conceptual  models  and  estimates  of  the 
significance  of  those  models  to 
repository  performance. 

NWTRB  recommendation  (f),  identify 
and  quantify-  the  uncertainties 
associated  with  the  performance 
estimates,  is  addressed  bv  sections 
963.16(b)(2).  (3),  (5),  (6).  (7).  (9)  and 
(10).  Under  these  provisions.  DOE  will 
identify-  and  quantify  uncertainties 
associated  with  the  performance 
estimates. 


V.  Description  of  Final  Rul 
Part  960 


OCFR 


A,  Subpart  A — General  Provisions 

This  section  of  the  Guidelines 
contains  the  statement  of  applicability 
and  definitions.  The  final  revisions  to 
section  960.1.  Applicability,  limit  the 
application  of  the  Guidelines  to 
evaluations  of  the  suitability  of  sites  for 
site  characterization  under  section 
112(b)  of  the  NWPA.  The  revisions 
eliminate  the  applicability'  of  the 
Guidelines  to  determinations  of 
suitability  of  a  site  at  the  site 
characterization  stage  under  section 
113.  or  the  site  recommendation  stage 
under  section  114  These  revisions 
clarify-  that  the  applicability  of  the 
Guidelines  is  limited  to  the  preliminary- 
site  screening  stage,  which  entails  a 
comparative  analysis  process  The  final 
revisions  to  the  third  and  fourth 
sentences  update  the  reference  to  other 
regulatory  requirements  of  the  NRC  and 
EPA,  in  light  of  the  current  status  of 
applicable  NRC  and  EPA  regulations 
relative  to  high-level  waste  geologic 
repositories  The  fifth  through  seventh 
sentences  remain  unchanged 

The  final  revisions  to  the  definitions 
section  make  the  terms  consistent  with 
the  N\VPA  and  with  the  other  revisions 
to  the  Guidelines  limiting  applicability 
of  subparts  B,  C.  and  D  of  the  Guidelines 
to  determinations  of  site  suitability  for 
site  characterization  under  section  112 
of  the  N^WPA. 

B  Subpart  B — Implementation 
Guidelmes 

The  final  revisions  to  the 
implementation  guidelines  limit  the 
procedures  and  basis  for  application  of 
the  postclosure  and  preclosure 


guidelines  of  subparts  C  and  D, 
respectively,  to  evaluations  of  the 
suitability  of  sites  for  site 
characterization. 

Section  960.3.  entitled 
implementation  guidelines,  is  revised  to 
eliminate  the  sentences  in  that  section 
setting  forth  the  procedures  and  basis 
for  application  of  subparts  C  and  D  in 
evaluations  and  determinations  of  the 
suitability  of  a  site  under  section  113 
and  section  114  of  the  NWTA.  These 
revisions  remove  section  960.3-1—4-4. 
Site  Recommendation  for  Repository 
Development,  in  its  entirety.  That 
section  pertained  to  procedure  and 
evidence  for  making  a  site 
recommendation  decision  under  section 
113  and  114.  The  part  960  guidelines 
are  no  longer  relevant  to  those  decisions 
and  therefore  reference  to  them  is 
removed.  Section  960.3-1-5.  entitled 
Basis  for  Site  Evaluation,  is  revised  to 
eliminate  all  references  to  Appendix  III 
in  making  suitability  determinations  at 
the  site  characterization  or  site 
recommendation  stages.  Only  the  last 
sentence  of  section  960.3-2.  Siting 
Process,  is  revised.  This  revision  limits 
the  applicability-  of  the  siting  process  to 
the  recommendation  of  sites  for  site 
characterization.  Section  960.3-2-4. 
Recommendation  of  Sites  For  the 
Development  of  Repositories,  is 
removed  in  its  entirety.  These 
paragraphs  pertain  to  the  comparison  of 
characterized  sites,  leading  to  a 
recommendation  by  the  Secretary-  to  the 
President  of  a  site  for  development  as  a 
repository-.  The  final  revisions  eliminate 
that  decision  process  from  evaluation 
under  the  Guidelines,  and  the  section  in 
its  entirety  is  removed 

C.  Appendix  III 

The  final  revisions  to  .Appendix  III 
remove  and  eliminate  the  applicability 
of  this  Appendix  to  decisions  for 
repository-  site  selection  and  siting 
decisions.  The  qualifying  and 
disqualifying  conditions  of  the  technical 
guidelines  in  subparts  C  and  D  now 
apply  only  to  the  decision  point  for 
selecting  sites  for  site  characterization 
All  references  to  the  site  selection  and 
site  recommendation  decisions  under 
sections  113  and  114  are  removed, 
including  the  tabular  column  in 
Appendix  HI  referencing  the  repository' 
site  selection  siting  decision 

With  respect  to  the  Guidelines  listed 
in  Appendix  III  that  apply  to 
envirormiental  quality,  socioeconomics 
and  transportation  considerations,  DOE 
considered  whether  to  continue  to 
require  their  applicability  to  a  Yucca 
Mountain  site  recommendation  under 
section  114  of  the  NWT.A,  DOE  decided 
not  to  do  so  because  the  issues 
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addressed  by  these  Guidelines  will  be 
substantially  covered  in  the 
environmental  impact  statement  for  the 
Yucca  Mountain  site,  and  section 
n4(a)(l)(D)  requires  that  the  final 
environmental  impact  statement  be  part 
of  the  comprehensive  statement  of  the 
basis  for  a  site  recommendation  to  the 
President  (42  U.S.C.  10134(a)(1)(D)) 
Opportunities  for  public  comment  on 
the  analysis  of  environmental  quality, 
socioeconomics  and  tiansportation 
issues  have  been  provided  as  part  of  the 
public  review  and  comment  process  on 
the  draft  environmental  impact 
statement.  In  sum.  DOE  believes  that  the 
environmental  quality,  socioeconomics 
and  transportation  guideline 
requirements  are  substantially  and 
unnecessarily  duplicative  of 
requirements  under  the  procedures  for 
developing  an  environmental  impact 
statement  and  for  formulating  and 
informing  a  site  recommendation  under 
section  1 14 

VI.  Description  of  Final  Rule— 10  CFR 
Part  963 

The  purpose  of  this  part  of  the 
.Suppiementairy  Information  is  to 
explain  the  meaning  and  basis  for  those 
provisions  of  the  final  part  963  that  are 
not  self-explanaton,'  and  to  identif\'  and 
explain  the  main  changes  in  the  rule 
from  proposed  to  final.  The  following  is 
a  section  by  section  analysis  of  the  final 
rule. 

A  Subpart  A — Cjeneral  Provisions 

Subpart  .'\  comprises  two  parts,  the 
statement  of  Purpose,  section  963.1.  and 
Definitions,  section  963,2. 

(a)  Purpose — section  963.1.  The 
purpose  of  the  final  rule  is  as  stated  in 
this  section:  to  establish  the  methods 
and  criteria  to  help  guide  DOE's 
determination  regarding  the  suitability 
of  the  Yucca  Mountain  site  for  the 
location  of  a  geologic  repository.  The 
suitability  evaluation  methods  in 
question  are  consistent  with  the 
methods  the  NRC  has  promulgated  for 
assessing  whether  a  geologic  repository' 
at  the  Yucca  Mountain  site  meets 
licensing  criteria  and  requirements.  The 
suitability  criteria  allow  for  evaluation 
of  the  geologic  considerations  derived 
from  section  112(a)  and  reflect  the 
current  scientific  understanding  and 
regulatory  expectations  (both  NIRC  and 
EPA)  regarding  the  performance  and 
safety  of  a  geologic  repositon,'  during  the 
preclosure  and  postclosure  periods  of 
operation  Because  the  suitability 
criteria  are  part  of  the  site 
characterization  program,  these  criteria 
relate  to  site  characterization  activities, 
Site  characterization  activities  relate  to 
scientific  and  technical  investigations  of 


the  site  to  determine  its  natural 
properties  and  features,  for  example, 
studying  the  geohydrology  and 
geochemistry  of  the  site,  as  distinct  from 
consideration  of  other  /acfors,  such  as 
cost,  socioeconomics  and  transportation 
of  waste  to  the  repository.  An 
explanation  of  how  the  suitability 
criteria  were  derived  is  provided  below. 

It  should  be  noted  that  the  final  rule 
does  not  address  the  site 
recommendation  process  in  its  entirety. 
Suitability  is  only  one  aspect  of  the 
Secretary's  recommendation.  Section 
114(a)(lj  of  the  NWPA  sets  out  other 
information  not  addressed  by  this  rule 
that  the  Secretary  must  consider,  some 
of  which  the  Secretary  must  submit  to 
the  President  and  make  available  to  the 
public  if  the  Secretary  recommends  the 
site  for  development  as  a  geologic 
repository.  Section  114(a)(1)(G)  also 
indicates  that  the  Secretary  has 
discretion  to  base  his  recommendation 
on  "such  other  information  as  the 
Secretary  considers  appropriate." 

Finally,  we  note  that  the  guidelines 
established  by  this  rule  are  just  that: 
guidelines.  Their  function  is  to  assist 
the  Secretary'  in  reaching  a  conclusion 
concerning  a  question  that  is 
quintessentially  predictive  and  requires 
the  exercise  of  judgment:  how  a 
repository  that  has  not  yet  been  built 
will  function  thousands  of  year  in  the 
future,  Tho  purpose  of  these  guidelines 
is  to  make  tools  and  information 
available  to  the  Secretary  to  assist  him 
in  reaching  this  judgment,  not  to  cabin 
his  discretion  in  doing  so, 

(b)  Definitions— section  963.2.  The 
final  rule  includes  definitions  of  certain 
words  and  terms.  The  definitions  clarifv 
DOE's  intent  and  meaning  in  the  context 
of  this  rule.  The  definitions  are  also 
intended  to  make  the  terms  consistent 
with  the  NRC  regulations  governing  the 
construction  and  licensing  of  a 
repository-  at  the  Yucca  Mountain  site. 
Several  of  the  terms  are  important  to 
understanding  the  suitability  evaluation 
process,  and  are  addressed  here. 

Applicable  mdiation  protection 
standard  has  been  added  to  the 
definitions  section  to  clarify  use  of  the 
phrase  in  the  rule.  By  applicable 
radiation  protection  standard.  DOE 
means  the  numerical  radiation  dose  or 
concentration  limits  contained  within 
10  CFR  part  63,  specifically  identified  in 
our  definition.  Those  NRC-regulatory 
provisions  in  turn  incorporate  the 
public  health  and  environmental 
standards  promulgated  by  the  EPA  in  40 
CFR  part  197  These  are  the  same 
standards  compliance  with  which  DOE 
will  have  to  demonstrate  during 
licensing. 


The  numeric  radiation  dose  limits 
applicable  in  the  preclosure  period  refer 
to  the  numerical  dose  limits  in  10  CFR 
63.111(a)  and  (b)  and  63.204,  Subpart  K 
of  10  CFR  part  63  contains  the 
preclosure  public  health  and 
environmental  standards,  adopted  from 
40  CFR  part  197,  The  preclosure 
standard  will  require  DOE  to 
demonstrate  at  licensing  that  there  is 
reasonable  assurance  no  member  of  the 
public  in  the  general  environment  (i.e.. 
outside  the  Yucca  Mountain  site,  the 
Nellis  Air  Force  Range  and  the  Nevada 
Test  Site)  will  receive  more  than  an 
annual  dose  of  15  mrem  from  the 
management  and  storage  of  radioactive 
material  inside  the  Yucca  Mountain 
repository  and  outside  the  repository 
but  within  the  site  (10  CFR  part  63.204). 

In  addition,  the  preclosure 
performance  objectives  contained  in 
part  63,1 11(a)(2)  will  require  DOE  to 
demonstrate  at  licensing  that  there  is  a 
reasonable  assurance  that  during  normal 
operations  any  radiation  exposures  and 
releases  of  radioactive  materials  to  any 
real  member  of  the  public  outside  the 
Yucca  Mountain  site  are  within  the 
numerical  radiation  dose  limits 
contained  in  part  63.204  and  a  related 
NRC  regulation.  10  CFR  part  20, 
specifying  radiation  protection 
standards  for  workers  and  the  public 
involving  NRC  licensees.  The 
performance  objectives  also  include 
numerical  guides  for  design  of  the 
geologic  operations  area  (10  CFR  part 
63.111(b),  The  numerical  guides  will 
require  DOE  to  demonstrate  at  licensing 
that  it  has  designed  the  geologic 
repository'  operations  area  in  such  a 
manner  that  there  is  reasonable 
assurance  that  aggregate  radiation 
exposures  and  aggregate  releases  of 
radioactive  material  will  be  within 
prescribed  dose  limits  during  Category  1 
event  sequences  and  that  any  single 
Category  2  event  sequence  will  be 
within  prescribed  limits. 

The  numeric  radiation  limits 
applicable  in  the  postclosure  period 
refer  to  the  numerical  dose  limits  in  10 
CFR  63.311  and  63.321.  and  the 
numeric  radionuclide  concentration 
limits  in  10  CFR  63.331,  The 
postclosure  public  health  and 
environment  standards  are  contained  in 
Subpart  L  of  10  CFR  63,  and  are 
comprised  of  three  separate  standards. 
First,  the  individual  protection 
standard,  at  10  CFR  63.311.  requires 
DOE  to  demonstrate  at  licensing,  using 
performance  assessment,  that  there  is  a 
reasonable  expectation  that  for  10.000 
years  following  disposal,  the  reasonably 
maximally  exposed  individual  receives 
no  more  than  an  annual  dose  (total 
effective  dose  equivalent)  of  15  mrem 
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from  releases  from  the  undisturbed 
Yucca  Mountain  disposal  system. 
Second,  the  human  intrusion  standard. 
at  10  CFR  63.321.  requires  DOE  to 
determine  the  earliest  time  that  the 
waste  package  would  degrade 
sufficiently  that  a  human  intrusion 
could  occur  without  recognition  by  the 
drillers.  If  DOE  determines  that 
complete  waste  package  penetration 
will  occur  at  or  before  10.000  years. 
then  DOE  will  have  to  demonstrate  at 
licensing,  using  performance 
assessment,  that  there  is  a  reasonable 
expectation  that  the  repositor\-  will  meet 
the  individual  protection  standard  of  no 
more  than  an  annual  dose  of  15  mrem 
to  the  reasonably  maximally  exposed 
individual  10.000  years  following 
disposal.  If  complete  waste  package 
failure  occurs  after  10,000  years,  then 
DOE  must  include  the  results  of  the 
analysis  indicating  the  exposures  to  the 
reasonably  maximally  exposed 
individual  at  the  time  it  occurs  in  the 
environmental  impact  statement  for 
Yucca  Mountain  as  an  indicator  of  long- 
term  disposal  system  performance. 
Third,  the  ground  water  standard,  at  10 
CFR  63.331.  requires  DOE  to 
demonstrate  at  licensing  that  there  is  a 
reasonable  expectation  that  for  10.000 
years  of  undisturbed  performance  after 
disposal,  releases  of  specified 
radionuclides  from  waste  in  the  Yucca 
Mountain  disposal  system  into  the 
accessible  environment  will  not  cause 
the  level  of  radioactivity  in  the 
representative  volume  of  ground  water 
to  exceed  certain  limits.  The  limits  for 
radionuclide  concentrations  in  the 
representative  volume  of  ground  water 
are  provided  in  Table  1  of  part  63.331. 
and  specify  a  limit  of  4  mrem  per  year 
to  the  whole  body  or  any  organ  from 
combined  beta  and  photon  emitting 
radionuclides,  and  limits  of  5  picocuries 
per  liter  for  combined  radium-226  and 
radium-228  (including  natural 
background)  and  15  picocuries  per  liter 
of  gross  alpha  activity  (excluding  radon 
and  uranium). 

Barriers  are  defined  as  any  material, 
structure  or  feature  that  prevents  or 
substantially  reduces  the  rate  of 
movement  of  water  or  radionuclides 
from  the  Yucca  Mountain  repositor\'  to 
the  accessible  environment,  or  prevents 
the  release  or  substantially  reduces  the 
release  rate  of  radionuclides  from  the 
waste.  Several  examples  of  a  barrier  are 
provided,  e.g..  a  geologic  feature  and 
engineered  structure,  or  a  waste  form 
with  physical  and  chemical 
characteristics  that  significantly 
decrease  the  mobility  of  radionuclides 
This  definition  of  barrier  is  slightly 
different  from  the  definition  in 


proposed  part  963.  which  was  based  on 
the  definition  in  proposed  part  63,  The 
NRC  modified  its  definition  in  final  part 
63.2  to  be  consistent  with  EPA's 
definition  of  barrier  in  40  CFR  197.12, 
DOE  is  now  modif\-ing  its  definition  of 
barrier  to  be  consistent  with  the  final 
NRC  definition  at  part  63,2, 

The  definition  adopted  here  differs 
from  the  N'RC  definition  only  in  regard 
to  the  phrase  "for  a  period  to  be 
determined  by  the  NRC"  This  phrase  is 
in  the  final  NRC  definition,  but  has  not 
been  included  in  part  963.  The  NRC 
clarified  this  aspect  of  the  definition 
stating  the  description  of  each  barrier 
includes  the  information  on  the  time 
period  over  which  each  barrier  will 
perform  its  intended  function  including 
any  changes  during  the  compliance 
period  Under  part  963.16(b).  DOE"s 
performance  assessment  analyses  will 
include  descriptions  of  barriers,  both 
natural  and  engineered,  that  are 
important  to  isolating  radioactive  waste. 
Those  descriptions  will  include 
information  on  the  time  period  over 
which  the  barriers  will  perform  their 
intended  functions,  including  any 
changes  during  the  compliance  period. 
Therefore.  DOE  believes  it  is  not 
necessar\'  to  adopt  this  phrase  in  its 
definition  of  barrier  for  purposes  of 
DOE's  assessment  of  the  suitability  of 
the  Yucca  Mountain  site 

Criteria  are  defined  as  those 
characterizing  traits  that  are  relevant  to 
assessing  the  performance  of  a  geologic 
repositon,'  at  the  Yucca  Mountain  site. 
The  criteria  will  allow  for  evaluation  of 
the  impact  of  those  geologic 
considerations  identified  in  section 
112(a)  of  the  NWPA  that  are  relevant  to 
the  assessment  of  the  performance  of  a 
geologic  repositor>'  at  the  Yucca 
Mountain  site.  The  geologic  repository 
includes  the  natural  barriers  of  the 
geologic  setting  and  the  engineered 
barriers  of  the  repository-  design  The 
suitability  criteria  of  the  final  rule  are 
specific  characterizing  traits  of  the 
Yucca  Mountain  site  that,  through  the 
site  characterization  process.  DOE  has 
identified  as  important  indicators  of  the 
performance  of  the  total  repositor\- 
system  (that  is.  the  integrated  natural 
ana  engineered  barrier  systems). 

Consistent  with  van.-ing  definitions  in 
standard  dictionaries.  DOE  considered 
defining  the  term  'criteria"  as 
benchmark,  pass-fail  standards  rather 
than  as  "characterizing  traits."  DOE 
decided  not  to  adopt  the  "pass-fail" 
definition  for  two  reasons.  First,  in 
section  112(a)  of  the  N'WPA.  the  term 
"primar\-  criteria"  is  used 
sNTionymously  with  the  term  "detailed 
geologic  considerations,"  which  are 
more  naturally  understood  as 


"characterizing  traits"  than  as 
"benchmarks."  Although,  as  explained 
above,  the  section  113  criteria  are  not 
the  same  as  the  section  112  criteria,  it 
seems  likely  Congress  used  the  same 
w-ords  in  a  similar  general  sense  to  mean 
"characterizing  traits"  in  both  places 
(rather  than  '"characterizing  traits"  in 
section  112  and  ""benchmarks"  in 
section  113),  Second,  under  section 
113(b),  the  suitability  criteria  are  to  be 
included  in  the  site  characterization 
plan.  This  further  suggests  thev  are 
better  understood  as  "characterizing 
traits.  "  If  a  point  be  made  of  it,  however, 
the  proposed  and  final  part  963  rule  also 
contain  a  benchmark  for  the  site's 
suitability  Section  963,11  states  that  the 
Secretary  may  find  the  site  suitable  if  he 
concludes,  using  the  evaluation 
methods  set  out  in  other  portions  of  the 
rule,  that  it  is  likely  to  meet  the 
applicable  radiation  protection 
standards  set  by  the  EPA  and  contained 
in  the  NRC's  licensing  rules.  Hence  even 
if  section  113(b)  is  read  to  require  the 
Secretary-  to  establish  benchmarks  that 
the  site  must  meet  to  be  found  suitable, 
he  has  done  that  as  well, 

DOE's  proposed  rule  contained  a 
somewhat  confused  discussion  of  the 
relationship  of  NRCs  use  of  the  word 
"criteria"  in  its  QA  program  to  the 
interpretation  we  give  it  here.  That 
discussion  was  confused  because  it 
conflated  "benchmark"  and 
"quantitative."  thereby  suggesting  that 
NRC's  non-quantitative  criteria  were 
therefore  also  not  benchmarks.  We 
clarif\-  that  confusion  in  our  response  to 
comments  in  section  IV  of  this 
SUPPLEMENTARY  INFORMATION,  and 
reiterate  here  that  our  prior  statement 
should  have  read  as  we  state  it  there 

During  the  postclosure  period.  DOE 
will  evaluate  the  performance  of  the 
total  system  using  a  computer  modeling 
tool  called  total  system  performance 
assessment.  For  clarity  and  consistency 
with  the  NRC's  final  rules,  the 
definition  of  total  system  performance 
assessment  has  been  changed  to  match 
the  definition  of  performance 
assessment  in  10  CFR  63,2,  DOE  view-s 
the  change  in  definition  as  a  clarifsing, 
nonsubstantive  rhange.  as  the  series  of 
analyses  that  are  encompassed  within 
DOE's  definition  of  total  system 
performance  assessment,  or 
performance  assessment  as  defined  by 
the  NRC,  are  the  same.  Total  system 
performance  assessment  identifies  the 
features,  events  and  processes  that 
might  affect  the  performance  of  the 
Yucca  Mountain  disposal  system,  as 
well  as  their  probabilities  and 
significance.  Total  system  performance 
assessment  examines  the  effects  of  those 
features,  events  and  processes  on  that 
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performance  by  estimating  the  mean 
annual  dose  to  the  reasonably 
maximally  exposed  individual, 
including  associated  uncertainties,  as  a 
result  of  releases  from  the  Yucca 
Mountain  disposal  system. 

DOE  has  added  or  modified  other 
definitions  associated  with  analyses 
conducted  for  the  postclosure  period 
either  to  conform  963  to  10  CFR  63  or 
to  make  nonsubstantive  clarifications. 
The  definitions  of  engineered  barrier 
system  and  reference  biosphere  have 
been  modified  to  be  consistent  with  the 
NEC's  definitions  in  part  63.2.  Some 
new  definitions  have  been  also  added  to 
conform  to  part  63  For  example,  the 
terms  Yucca  Mountain  disposal  system, 
reasonably  maximally  exposed 
individual,  and  human  intrusion  have 
been  added  to  the  definition  section  of 
part  963  and  are  the  same  definitions  as 
provided  in  10  CFR  63.2.  Other  parts  of 
the  963  rule  which  reference  these 
terms,  e.g..  the  definition  of  total  system 
performance  assessment  (963.2)  and  the 
postclosure  suitability  evaluation 
method  (963.16).  have  been  updated  to 
reflect  these  new  terms. 

For  the  preclosure  period,  DOE  will 
»naluate  suitability  using  a  preclosure 
safety  evaluation  method.  The 
preclosure  safety  evaluation  will 
consider  site  characteristics  and 
preliminary  engineering  specifications 
to  assess  the  adequacy  of  the  repository 
facilities  to  perform  their  intended 
functions  and  to  mitigate  the  effects  of 
initiating  events  and  event  sequences 
that  could  affect  the  ability  of  the 
geologic  repository  operations  area  to 
operate  safely. 

in  part  63.  the  NRC  clarified  certain 
titles  and  descriptions  of  the  analyses  to 
be  performed  for  the  preclosure  period. 
The  preclosure  objectives  and 
performance  analvsis  requirements  in 
parts  63, 11 1(a)  and  (b)  and  63.112  are 
stated  in  terms  of  analyzing  "initiating 
events  and  event  sequences."  rather 
than  "design  basis  events."  to  determine 
radiation  exposures  and  releases  in  the 
preclosure  time  period  within  the 
geologic  repository  operations  area. 
Accordingly.  DOE  has  deleted  the 
definition  of  design  basis  event  in  part 
963.2  and  added  definitions  of  design 
bases,  event  sequence,  initiating  event, 
and  geologic  repository  operations  area. 
These  definitions  track  those  used  by 
the  NRC  in  its  final  rule,  and  therefore. 
DOE  considers  these  changes  to  be 
conforming,  nonsubstantive  changes  to 
part  963  that  leave  the  analytical 
requirements  for  the  preclosure  safety 
evaluation  the  same  in  substance. 

Under  these  new  definitions,  the 
geologic  repository  operations  area 
refers  to  the  high-level  radioactive  waste 


facility  that  is  part  of  a  geologic 
repository,  including  both  surface  and 
subsurface  areas,  where  waste  handling 
activities  are  conducted.  To  add  clarity 
to  the  rule,  DOE  has  deleted  the  term 
repository  support  facilities  and 
incorporated  it  into  the  term  surface 
facilities,  to  match  the  usage  of  the  term 
surface  facilities  within  part  963.13,  the 
preclosure  suitability  evaluation 
method. 

Event  sequence  is  defined  as  a  series 
of  actions  and/or  occurrences  within  the 
natural  and  engineered  components  of  a 
geologic  operations  area  that  could 
potentially  lead  to  exposure  of 
individuals  to  radiation.  Event 
sequences  include  one  or  more 
initiating  events,  and  are  categorized  in 
two  ways:  (1)  Those  events,  both  natural 
and  human-induced,  that  are  expected 
to  occur  one  or  more  times  before 
permanent  closure  (i.e.,  Category  1 
event  sequences);  or  (2)  those  events, 
both  natural  and  human-induced,  that 
have  at  least  one  chance  in  10,000  of 
occurring  before  permanent  closure  [i.e., 
Category  2  event  sequences).  The 
preclosure  safety  evaluation  will  assess 
the  ability  of  the  geologic  repository 
operations  area  to  meet  the  applicable 
radiation  protection  standard  for  the 
preclosure  period  under  both  categories 
of  event  sequences. 

EKlE's  evaluation  of  the  suitability  of 
a  geologic  repository  at  the  Yucca 
Mountain  site  will  be  based  on 
consideration  of  a  preliminary  design 
for  the  geologic  repository.  The  design 
is  the  description  of  the  potential 
geologic  repository,  which  includes 
multiple  barriers  to  the  release  and 
transport  of  radionuclides.  These 
multiple  barriers  consist  of  both  the 
natural  barriers  and  an  engineered 
barrier  system  The  geologic  repository 
includes  not  only  the  facilities  and  areas 
where  radioactive  wastes  are  handled, 
but  also  that  portion  of  the  geologic 
setting  that  provides  isolation  of  the 
radioactive  wastes.  As  used  in  the  final 
rule,  and  in  NRCs  part  63.  isolation 
means  inhibiting  the  movement  of 
radioactive  material  from  the  repository 
to  the  location  where  the  reasonably 
maximally  exposed  individual  resides, 
so  that  postclosure  radiation  doses  arid 
radiation  concentrations  will  not  exceed 
the  limits  prescribed  in  NRCs 
regulation. 

B.  Subpart  B—Site  Suitability 
Determination,  Methods  and  Criteria 

(a)  Scope — section  963.10.  Subpart  B 
describes,  for  both  the  preclosure  and 
postclosure  periods,  various  facets  of 
DOE'S  suitability  determination  for  the 
Yucca  Mountain  site.  There  are  separate 
sections  of  the  final  rule  for  the 


preclosure  and  postclosure  time 
periods.  These  sections  also  describe  the 
site  suitability  criteria  DOE  will  apply 
in  accordance  with  section  113(b)  of  the 
NWPA.  the  methods  it  will  use  in 
applying  the  criteria  and  evaluating 
suitability,  and  the  way  it  will  reach  the 
resulting  suitability  determination. 

The  final  rule  is  divided  into  two 
sections  corresponding  to  the  preclosure 
and  postclosure  periods,  and  within 
each  period,  three  subsections.  The 
subsections  present  for  each  period:  (1) 
The  suitability  determination;  (2)  the 
suitability  evaluation  method;  and  (3) 
the  criteria  to  be  used  for  the  evaluation. 
The  preclosure  and  the  postclosure 
periods  are  addressed  separately 
because  DOE  will  use  different 
approaches  to  each  arising  out  of  the 
different  considerations  relevant  to  the 
suitability  of  a  geologic  repository 
during  these  two  periods.  This 
separation  is  consistent  with  the 
structure  of  DOE's  prior  Guidelines,  and 
the  structure  of  the  original  and  revised 
NRC  licensing  regulations,  which  also 
have  separate  performance  objectives  for 
the  preclosure  and  the  postclosure 
periods.  The  preclosure  method  and 
criteria  will  guide  DOE's  evaluation  of 
the  suitability  considerations  that  deal 
with  the  operation  of  the  repository 
before  it  is  closed,  while  waste  is  being 
received,  stored  and  empiaced.  They 
also  allow  for  the  possibility  of  retrieval. 
These  are  the  considerations  important 
in  protecting  the  public  and  repository 
workers  from  exposures  to  radiation 
during  repository  operations,  especially 
if  an  accident  should  occur.  The 
postclosure  method  and  criteria  will 
guide  DOE's  evaluation  of  the  suitability 
considerations  that  deal  with  the  long- 
term  behavior  of  the  repository.  The 
behavior  of  interest  here  is  after  waste 
emplacement  and  repository  closure. 

(d)  Suitability  determination — section 
963.11.  This  section  describes  how  DOE 
will  determine  the  suitability  of  the  site 
based  on  the  information  and  data 
developed  through  the  program  of  site 
characterization  activities  at  Yucca 
Mountain.  DOE  may  find  the  Yucca 
Mountain  site  suitable  for  the  location 
of  a  repository  based  on  its 
determinations  relative  to  the  preclosure 
and  postclosure  suitability  evaluations 
under  sections  963.12  and  963.15. 
Those  determinations,  in  turn,  entail 
assessment  of  preclosure  and 
postclosure  suitability  using  the 
designated  evaluation  method  and 
criteria  for  each  time  period.  The  overall 
suitability  determination,  if  affirmative, 
will  be  one  part  of  the  Secretary's 
decision,  under  section  114  of  the 
NWPA,  whether  or  not  to  recommend 
the  Yucca  Mountain  site  to  the 


Federal  Register/Vol.  66.  No.  220/ Wednesday.  November  14.  2001 /Rules  and  Regulations      57327 


President  for  development  of  a 
repository. 

(c)  Preclosure  suitability 
determination — section  963  12.  The 
suitability  evaluation  of  the  Yucca 
Mountain  site  will  consider  the  safety  of 
the  geologic  repository  during  the 
operational  or  preclosure  time  period. 
The  preclosure  criteria  to  evaluate  the 
suitability  of  a  geologic  repositor\' 
operations  area  at  Yucca  Mountain  will 
be  considerations  that  are  important  to 
determining  safety  during  construction 
and  active  operation  and  to 
demonstrating  compliance  with  the 
applicable  radiation  protection 
standard. 

(d)  Preclosure  suitability  evaluation 
method — section  963,13.  "The  preclosure 
suitability  criteria  will  be  applied 
through  a  preclosure  safety  evaluation 
method.  The  preclosure  safety 
evaluation  will  guide  the  evaluation  of 
the  suitability  of  the  site  with  respect  to 
preclosure  operations.  The  NRC 
provides  a  framework  indicating  how  to 
conduct  this  tvpe  of  evaluation  in  10 
CFR  part  63.112.  DOE  designed  the 
preclosure  safety  evaluation  method  m 
this  final  rule  based  on  this  NRC 
framework  and  a  DOE  assessment  of 
what  information  would  be  useful  to 
determine,  at  the  site  suitability  stage, 
whether  or  not  a  proposed  geologic 
repository  at  Yucca  Mountain  is  likely 
to  meet  the  applicable  radiation 
protection  standards  for  the  preclosure 
period. 

The  preclosure  safety  evaluation 
method,  using  preliminary  engineering 
specifications,  will  assess  the  adequacy 
of  the  repository  facilities  to  perform 
their  intended  functions  and  prevent  or 
mitigate  the  effects  of  postulated  event 
sequences.  The  preclosure  safety 
evaluation  will  consider:  a  preliminary 
description  of  the  site  characteristics, 
the  surface  facilities,  and  the 
underground  facilities;  a  preliminary 
description  of  the  design  for  the 
operating  facilities  and  a  preliminary 
description  of  any  associated  limits  on 
operation;  a  preliminary  description  of 
potential  hazards  (for  example,  seismic 
activity,  flooding  and  severe  winds), 
event  sequences,  and  their 
consequences:  and  a  preliminary 
description  of  the  structures,  systems, 
components,  equipment,  and  operator 
actions  intended  to  mitigate  or  prevent 
accidents.  The  purpose  of  the  preclosure 
safety  evaluation  is  to  help  assess 
whether  relevant  hazards  that  could 
result  in  unacceptable  consequences 
have  been  adequately  evaluated  and 
appropriate  protective  measures  have 
been  identified,  so  as  to  help  determine 
whether  the  geologic  repository- 
operations  area  is  likely  to  comply  with 


the  preclosure  requirements  for 
protection  against  radiation  exposures 
and  releases  of  radioactive  material. 

The  preclosure  safety  evaluation  will 
emphasize  performance  requirements. 
anal\-tical  bases  and  technical 
justifications,  and  evaluations  that  show- 
how  safety  functions  will  be 
accomplished.  The  adequacy  of  the 
facility  design  will  be  evaluated  by 
consideration  of  postulated  event 
sequences  viewed  as  sufficiently 
credible  that  the  facility  should  be 
designed  to  prevent  or  mitigate  their 
effects.  Event  sequences  are  those 
natural  and  human-induced  events  that 
are  either  expected  to  occur  before 
closure,  or  have  one  chance  in  10,000  of 
occurring  before  permanent  closure 

(e)  Preclosure  suitability  criteria — 
section  963.14.  DOE  will  evaluate  the 
suitability  of  the  Yucca  Mountain  site 
during  the  preclosure  period  using  the 
following  criteria:  (a)  Ability  to  contain 
and  limit  releases  of  radioactive 
materials:  (b)  ability  to  implement 
control  and  emergency  systems  to  limit 
exposures  to  radiation:  (c)  ability  to 
maintain  a  system  and  components  that 
perform  their  intended  safety  functions: 
and  (d)  ability  to  preserve  the  option  to 
retrieve  wastes  during  the  preclosure 
period.  These  criteria  are  considerations 
important  to  determining  the 
performance  of  a  potential  repository  at 
Yucca  Mountain  during  this  preclosure 
period.  For  example,  the  first  criterion 
will  help  assess  whether  repository- 
facilities  are  capable  of  keeping  the 
radioactive  materials  confined  in  order 
to  limit  releases  of  radioactive  material. 
The  second  and  third  criteria  help 
assess  whether  emergency  controls  and 
procedures  have  been  developed  that 
are  adequate  to  limit  releases  should  an 
accident  occur,  and  whether  the  system 
and  its  components  will  perform  their 
safety  function  as  intended.  The  fourth 
criterion,  the  capability  to  retrieve  or 
recover  the  wastes  from  the  repository- 
should  conditions  warrant,  is  also 
plainly  relevant  to  the  safe  functioning 
of  a  repositorv-. 

These  criteria  will  allow-  for 
evaluation  of  the  impact  of  those 
geologic  considerations  derived  from 
section  1 1 2(a)  of  the  NWPA  that  are 
relevant  to  the  preclosure  period.  These 
considerations  are  hydrology, 
geophysics,  seismic  activity-,  atomic 
energy  defense  activities,  proximity  to 
water  supplies  and  proximit\-  to 
populations.  These  considerations  are 
relevant  to  the  evaluation  of  preclosure 
suitability  because  they  bear  on  the 
evaluation  of  repositon,-  system  safety 
during  the  preclosure  period  The 
hydrology  and  geophysics  of  the  site  are 
important  to  preclosure  safety  because 


they  are  indicators  of  possible  initiating 
events  for  accidents  Seismic  activitv  is 
also  important  in  this  regard,  as  it  is  an 
indication  of  the  potential  for 
earthquake  activity  to  disrupt  normal 
functioning  of  a  repository-  surface 
facility  The  location  of  atomic  energy 
defense  activities  in  relation  to  the 
Yucca  Mountain  site  is  important  to 
preclosure  safety  and  would  be 
considered  to  the  extent  these  activities 
exist  and  may  impact  operations  of  the 
repository  facility  Proximity  to  water 
supplies  and  proximity  to  populations 
are  important  to  preclosure  safety 
because  they  relate  to  potential 
locations  where  people  could  eventually 
be  exposed  to  radionuclides  either 
through  airborne  transport  or  through  a 
water  pathway. 

(f)  Postclosure  suitability 
determination — section  963.15.  The 
postclosure  suitability  evaluation  of  the 
Yucca  Mountain  site  will  consider  the 
safety  of  the  geologic  repositor\-  during 
the  time  after  operations  cease,  the 
postclosure  period  DOE  will  determine 
the  suitability  of  the  Yucca  Mountain 
site  for  the  postclosure  period  by 
examining  the  results  of  a  TSPA 
conducted  under  section  963.16.  If  the 
results  indicate  a  repositon.  at  Yucca 
Mountain  is  likely  to  meet  the 
applicable  radiation  protection 
standard,  then  DOE  may  determine,  on 
the  basis  of  site  characterization 
activities,  that  the  site  is  suitable  for  the 
postclosure  period. 

(g)  Postclosure  suitability  evaluation 
method— section  963  16  DOE  will 
evaluate  the  suitability  of  a  potential 
repository-  at  the  Yucca  Mountain  site 
using  the  TSPA  method  (described  in 
greater  detail  below).  Using  the  TSP.A 
method,  DOE  w-ill  estimate  » 
quantitatively  the  mean  annual  dose  to 
the  reasonably  maximally  exposed 
individual  and  the  level  of  radioactivity 
in  the  representative  volume  of  ground 
water  over  the  compliance  period 
(10,000  years)  With  these  estimates, 
DOE  will  evaluate  the  performance  of 
the  repository-  and  its  ability  to  limit 
radiological  exposures  within  the 
applicable  radiation  protection 
standard. 

(1)  Section  963  16(a).  Section 
963.16(a)  describes  how  DOE  will 
conduct  separate  performance 
assessments  in  order  to  evaluate  the 
postclosure  performance  of  a  geologic 
repositor}'  at  Yucca  Mountain  One 
TSPA  will  be  conducted  in  accordance 
with  the  method  described  in  963.16(b). 
using  the  criteria  identified  in  section 
963.17,  and  assuming  no  human 
intrusion  into  the  repository  (i  e  ,  an 
undisturbed  Yucca  Mountain  disposal 
system).  A  separate  TSP,\  will  be 
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conducted  in  accordance  with  the 
method  described  in  part  963.16(b) 
(except  not  all  engineered  and  natural 
harriers  will  be  considered),  using  the 
criteria  in  section  963.17,  and  assuming 
a  human  intrusion  into  the  repository  in 
accordance  with  the  scenario  specified 
in  10  CFR  63.322  and  the  conditions  of 
the  human  intrusion  standard  specified 
in  10  CFR  part  63.321.  This  section  of 
963, 16(a)  has  been  modified  from  its 
proposed  form  to  add  clarity  to  the 
evaluation  process  in  light  of  changes  in 
the  NRC  regulations  governing  the 
human  intrusion  standard  and 
associated  analyses.  The  results  of  each 
performance  assessment  will  be 
examined  by  DOE  to  determine  the 
suitability  of  the  site  for  the  postclosure 
period 

The  conduct  of  separate  assessments 
IS  consistent  with  40  CFR  part  197  and 
10  CFR  part  63  The  EPA  and  NRC 
regulations,  in  turn,  are  based  on  NAS 
recommendations  in  the  report. 
Technical  Bases  for  Yucca  Mountain 
Standards,  on  tiow  best  to  assess  the 
performance  and  resilience  of  a 
potential  repository.  Because  the 
manner  and  likelihood  of  human 
intrusion  occurring  many  hundreds  or 
thousands  of  years  into  the  future 
cannot  be  estimated  reliably  by 
examining  either  the  historic  or  geologic 
record,  the  NAS  recommended  an 
approach  that  will  assess  how  resilient 
the  geologic  repository  would  be  against 
a  postulated  intrusion.  The 
consequences  of  the  assumed  human 
intrusion  event  will  be  addressed  in  a 

stylized"  manner,  that  is,  by  assuming 
a  particular  human  intrusion  event 
occurs  in  a  certain  way  DOE  will 
conduct  the  human  intrusion  analysis, 
and  usQ  the  results  of  the  performance 
as.sessment,  in  the  manner  set  out  in  the 
NRC  regulations  (e.g..  parts  63.321  and 
63.322). 

(2)  Section  963.16(b),  Section 
963  16(b)  provides  an  outline  of  the 
contents  and  manner  in  which  DOE  will 
conduct  its  performance  assessments. 
,As  described  previously  in  this  notice, 
and  briefly  summarized  here, 
performance  assessment  in  this  context 
is  a  method  of  forecasting  how  a  system 
or  parts  of  a  system  designed  to  contain 
radioactive  waste  will  behave  over  time. 
Its  goal  is  to  aid  in  determining  whether 
or  not  the  system  can  meet  established 
performance  requirements.  A  TSPA  is  a 
type  of  performance  assessment  analysis 
in  which  the  components  of  a  system 
are  integrated  or  linked  into  a  single 
analysis. 

The  TSPA  addresses  both  the 
engineered  and  natural  system 
components.  The  engineered  system  is 
to  some  extent  controllable,  but  the 


natural  system  generally  is  not.  The 
responses  of  the  total  system  extend 
over  periods  beyond  those  for  which 
data  have  been  or  can  be  obtained.  The 
relationship  of  the  components  of  a 
TSPA  is  often  described  as  a  pyramid. 
The  lowest  level  of  the  pyramid 
represents  the  complete  suite  of  process 
and  design  data  and  information  (that  is, 
field  and  laboratory-  studies  that  are  the 
first  step  in  understanding  the  system). 
The  next  higher  level  indicates  how  the 
data  feed  into  conceptual  models  that 
portray  the  operation  of  the  individual 
system  components.  The  next  higher 
level  represents  the  synthesis  of 
information  from  the  lower  levels  of  the 
pyramid  into  computer  models.  The 
term  abstraction  often  is  used  to 
indicate  the  extraction  of  essential 
information  from  large  quantities  of 
data  The  TSPA  models  are  usually 
referred  to  as  abstracted  models.  At  this 
point,  the  subsystem  behavior  may  be 
described  by  linking  models  together 
into  representations;  this  is  the  point  at 
which  performance  assessment 
modeling  is  usually  thought  to  begin. 
This  is  also  the  basis  for  the 
identification  of  the  Yucca  Mountain 
specific  suitability  criteria  contained  in 
the  final  rule. 

The  upper  level  is  the  final  level  of 
distillation  of  information  into  the  most 
significant  aspects  to  represent  the  total 
system  At  this  point,  the  models  are 
linked  together.  These  are  the  models 
used  to  forecast  system  performance  and 
estimate  the  likelihood  that  the 
performance  will  comply  with 
regulations  and  ensure  long-term  safety. 

As  information  flows  up  the  pyramid, 
it  generally  is  distilled  into 
progressively  more  simplified  or 
essential  forms,  or  becomes  more 
abstracted  However,  abstraction  is  not 
synonymous  with  simplification.  If  a 
particular  component  model  cannot  be 
simplified  without  losing  essential 
aspects  of  the  model,  then  the  model 
becomes  part  of  the  TSPA  calculation 
tool.  Thus,  an  abstracted  model  in  a 
TSPA  may  take  the  form  of  something 
as  simple  as  a  table  of  values  that  were 
calculated  using  a  complex  computer 
model,  or  the  abstraction  may  take  the 
form  of  a  fully  three  dimensional 
computer  simulation. 

The  TSPA  method  described  in 
section  963  16(b)  is  a  systematic 
analysis  that  identifies  the  features, 
events,  and  processes  (i.e.,  specific 
conditions  or  attributes  of  the  geologic 
setting,  degradation,  deterioration,  or 
alteration  processes  of  engineered 
barriers,  and  interactions  between  the 
natural  and  engineered  barriers)  that 
might  affect  performance  of  the  Yucca 
Mountain  disposal  system;  examines 


their  effects  on  performance:  and 
estimates  the  mean  annual  dose  to  the 
reasonably  maximally  exposed 
individual  and  the  radionuclide 
concentrations  in  the  representative 
volume  of  water.  The  features,  events, 
and  processes  considered  in  the  TSPA 
wil]  represent  a  wide  range  of  effects  on 
system  performance.  According  to  EPA 
and  NRC  regulations,  those  features, 
events,  and  processes  expected  to  affect 
compliance  significantly  or  be 
potentially  adverse  to  performance  are 
included,  while  events  of  very  low 
probability  (less  than  one  chance  in 
10,000  of  occurring  within  10.000  years 
of  disposal)  should  be  excluded  from 
the  analysis.  The  annual  dose  to  the 
reasonably  maximally  exposed 
individual  is  estimated  using  the 
selected  features,  events,  and  processes, 
and  incorporating  the  probability  that 
the  estimated  dose  will  occur. 

The  TSPA  that  will  be  used  to  assess 
the  postclosure  performance  of  the 
Yucca  Mountain  repository  will  be 
conducted  in  the  manner  described  in 
section  963.16(b).  It  will  synthesize  data 
and  information  into  a  set  of  models 
that  simulate  the  behavior  of  the 
individual  system  components.  DOE 
will  abstract  essential  information  from 
its  initial  models  and  refine  them  into 
linked  models,  including  computer 
models,  that  represent  important  aspects 
of  system  performance.  DOE  will  use 
these  models  to  forecast  system 
behavior  and  the  likelihood  of  system 
compliance  with  the  applicable 
radiation  protection  standard 

The  TSPA  method  described  in 
section  963.16(b)  contains  twelve 
enumerated  conditions  DOE  will  satisfy 
in  conducting  the  TSPA  for  the 
postclosure  suitability  determination. 
Those  conditions  will  provide  DOE  with 
multiple  lines  of  argument  and  evidence 
in  support  of  the  resultant  TSPA 
calculation.  For  example,  as  part  of  the 
TSPA  calculation,  DOE  will  consider 
disruptive  processes  and  events, 
identify  and  evaluate  multiple  barriers 
to  waste  isolation,  produce  information 
relative  to  the  margin  by  which  the  site 
will  meet  the  applicable  radiation 
protection  standard,  and  include 
analysis  of  insights  from  man-made 
analogs.  Development  of  this 
information  will  build  confidence  in  the 
TSPA  result  and  aid  decision-makers  in 
reaching  a  suitability  determination. 
Through  documentation  of  the  technical 
basis  for  much  of  the  analysis.  DOE  will 
identify  and  quantify  uncertainties 
associated  with  the  performance 
estimates,  explain  and  describe  the 
critical  assumptions  used  and  possible 
data  limitations,  and  identify  the  areas 
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where  expert  judgment  and  natural 
analogs  were  used  in  the  analyses. 

The  TSPA  calculations  will  be  used  to 
address  conditions  in  the  natural  and 
engineered  components  of  a  Yucca 
Mountain  disposal  system  over  the  time 
that  the  standards  apply  The  TSPA 
calculations  will  also  be  used  to 
consider  disruptive  events  that  are 
improbable,  but  that  are  important  to 
understanding  the  repository  behavior 
in  the  future  To  prepare  the  TSPA.  DOE 
will  identify  those  natural  features  of 
the  geologic  setting  and  the  design 
features  of  the  engineered  barrier  system 
that  are  considered  barriers  important  to 
waste  isolation.  TSPA  will  be  used  to 
assess  the  capability  of  the  barriers 
identified  as  important  to  waste 
isolation  to  isolate  waste,  taking  into 
account  uncertainties  in  characterizing 
and  modeling  the  barriers.  By 
conducting  these  analyses  and 
documenting  the  technical  basis  for 
them.  DOE  will  account  for  multiple 
and  independent  barriers  to  waste 
isolation.  DOE  notes  that  in  final  10  CFR 
part  63.  the  NRC  reorganized  its 
requirements  pertaining  to  analysis  of 
multiple  barriers  by  creating  a  new 
section,  part  63.115.  to  reflect  these 
requirements.  These  requirements, 
although  presented  in  a  new  section,  are 
not  substantively  different  from 
proposed  part  63  and  do  not  require  a 
change  to  part  963.  The  TSPA  will  also 
include  and  consider  information 
derived  from  the  performance  of  various 
sensitivity  studies.  Sensitivity  studies 
and  the  regulatory  definition  of  very 
unlikely  events  will  provide  the 
technical  basis  for  inclusion  or 
exclusion  of  specific  features,  events, 
and  processes  of  the  geologic  setting  in 
the  TSPA. 

Specific  features,  events,  and 
processes  of  the  geologic  setting  will  be 
evaluated  through  sensitivity  analyses 
to  determine  if  the  magnitude  and  time 
of  the  resulting  annual  dose  would  be 
significantly  changed  by  their  omission. 
Sensitivity  analysis  is  a  technique  that 
is  used  to  examine  how  a  system 
responds  if  one  of  its  components  is 
changed.  Systems  are  said  to  be 
sensitive  to  such  a  component  if  the 
results  of  the  calculation  are  changed 
significantly  in  response  to  changes  in 
that  component's  values.  The  sensitivity 
calculations  will  also  provide  the 
technical  basis  for  either  inclusion  or 
exclusion  of  degradation  or  alteration 
processes  of  engineered  barriers  in  the 
TSPA.  Degradation  or  alteration 
processes  will  be  evaluated  further  if  the 
magnitude  and  timing  of  the  resulting 
expected  annual  dose  would  be 
significantly  changed  by  their  omission. 


Using  the  TSPA  results,  DOE  can 
examine  the  sensitivity  of  one  or  more 
components  of  the  calculations  in  the 
assessment.  DOE  can  examine  the 
response  of  the  geologic  repository 
system  with  regard  to  sensitivities  of  the 
system  to  the  suitability  cnteria.  in 
order  to  evaluate  whether  or  not  the 
geologic  repositor\'  meets  the  applicable 
radiation  protection  standard 

As  part  of  the  TSPA.  DOE  will 
account  for  uncertainties  and 
variabilities  in  both  calculations  and 
data,  and  provide  the  technical  bases  for 
parameter  ranges,  probability 
distributions,  and  bounding  values.  This 
accounting  will  enable  DOE  to  identify 
critical  assumptions,  address 
uncertainties  in  those  assumptions,  and 
understand  possible  data  limitations. 
The  reason  for  this  accounting  is  that  it 
is  recognized,  by  the  N'RC  and  others. 
that  there  are  inherent  uncertainties  in 
the  understanding  of  the  evolution  of 
the  geologic  setting,  biosphere,  and 
engineered  barrier  system.  DOE  will 
evaluate  compliance  and  the 
performance  of  the  potential  repositor\' 
using  sophisticated,  complex  predictive 
models  that  are  supported  by  data  from 
field  and  laborator\'  tests,  site-specific 
monitoring,  and  natural  analog  studies 
that  may  be  supplemented  with  expert 
judgment. 

Another  aspect  of  DOE's  conduct  of 
the  TSPA  is  the  analysis  of  alternative 
models  of  features  and  processes  Under 
part  963.16(b)(3).  DOE  will  consider 
alternative  models  of  features  and 
processes  that  are  consistent  with 
available  data  and  current  scientific 
understanding,  and  evaluate  the  effects 
that  alternative  models  would  have  on 
the  estimated  performance  of  the 
geologic  repository  These  analyses  will 
help  DOE  and  others  assess  the  validity 
of  the  conceptual  models  and  estimates 
of  the  significance  of  those  models  to 
repository  performance.  In  this  regard,  if 
other  interested  persons  suggest  and 
present  to  DOE  alternative  models  that 
are  consistent  with  available  data  and 
current  scientific  understanding,  DOE 
will  evaluate  those  other  models  DOE 
does  not  believe,  however,  that  it  would 
be  scientifically  or  technically  useful, 
and  may  be  administratively 
burdensome,  to  require  that,  in  every 
case,  DOE  provide  the  bases  for  not 
using  an  alternative  model  suggested  by 
another  party.  However.  DOE  may 
decide,  on  a  case-by-case  basis,  to 
document  consideration  of  alternative 
models  that  were  suggested  by  other 
interested  persons,  but  not  used 
because,  among  other  things,  the  model 
is  not  consistent  with  available  data  and 
current  scientific  understanding 


(h)  Postclosure  suitability  criteria — 
section  963  17.  The  postclosure  criteria 
to  evaluate  the  suitability  of  a  geologic 
repositon,-  at  Yucca  Mountain  will  be 
considerations  that  refiect  both  the 
processes  that  are  important  to  the  total 
system  performance  of  the  geologic 
repositorv-  and  the  models  used  to 
simulate  those  processes.  These  criteria 
are  characterizing  traits  that  are  relevant 
and  important  in  the  processes  to  be 
modeled  in  the  TSPA  that  DOE  will  use 
in  evaluating  the  suitability  of  the  Yucca 
Mountain  site  for  the  postclosure 
period.  These  criteria  also  allow  for 
evaluation  of  the  impact  of  those 
geologic  considerations  derived  from 
section  112(a)  of  the  N'WPA  that  are 
relevant  to  the  postclosure  period. 
Following  is  a  description  of  how  the 
section  112(a)  geologic  considerations 
relate  to  the  postclosure  suitability 
criteria,  as  well  as  a  discussion  of  the 
criteria  as  they  relate  to  the  processes 
and  computer  models  to  be  used  m 
evaluating  the  performance  of  a  geologic 
repositor>-  in  the  postclosure  period. 

(1)  Section  112(a)  geologic 
considerations  The  geologic 
considerations  derived  from  section 
1 12(a)  of  the  N'WPA  that  are  relevant  to 
the  postclosure  performance  of  a 
repository'  at  Yucca  Mountain  are 
hycfrolog\-,  geophysics,  seismic  activity, 
proximity  to  water  supplies,  and 
proximity  to  populations.  These 
considerations  are  relevant  to 
postclosure  performance  because  they 
affect  components  and  processes  of  the 
repository  system  related  to  potential 
transport  of  radionuclides  via  ground 
water  to  members  of  the  public. 

Hydrology-  and  geophysics-related 
conditions  are  relevant  because  they 
describe  some  of  the  geologic  features  of 
the  site  that  are  related  to  safety  and  the 
physical  characteristics  that  are  related 
to  potential  transport  of  radionuclides  to 
the  biosphere  Seismic  activity  is 
relevant  to  postclosure  performance 
because  it  is  related  to  the  potential  for 
changes  in  geologic  structures  that 
could  lead  to  enhanced  transport  of 
radionuclides  Proximity  to  water 
supplies  and  populations  are  relevant  to 
postclosure  performance  because  they 
are  related  to  potential  locations  where 
people  could  eventually  be  exposed  to 
radionuclides  in  their  water. 

Table  2  provides  a  cross-reference 
between  the  geologic  considerations 
derived  from  section  112(a),  and  the 
postclosure  suitability  criteria  As 
previously  stated,  the  postclosure 
suitability  criteria  largely  represent  the 
process  model  components  of  the  total 
system  performance  assessment  that 
DOE  will  use  to  evaluate  the 
performance  of  the  repository  during  the 
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postclosure  period.  DOE  has  identified 
these  processes  as  pertinent  to  assessing 
the  performance  of  a  repository  at  Yucca 
Mountain  through  information  and  data 
developed  under  its  site 
characterization  program. 

One  of  the  considerations  found  in 
section  112(a).  location  of  natural 
resources,  is  no  longer  addressed 
through  a  site  suitability  criterion,  and 
instead  is  addressed  through  the 
separate  performance  assessment 
provision,  part  963.16(a)(2).  Proposed 
part  963  included  a  criterion  for 
inadvertent  human  intrusion,  which 
was  related  to  the  consideration  under 
section  1 12(a)  of  the  location  of  valuable 
natural  resources,  because  that  is  a 
factor  that  could  lead  to  human 
intrusion  through  exploratory  drilling  or 
excavation  and  a  consequent  breach  of 
the  repositor\'s  safety  barriers.  Because 
this  factor  will  be  addressed  through  a 
separate  performance  assessment 
provision,  part  963.16(a)(2).  which 
requires  assessment  of  potential  human 
intrusion  events  in  a  manner  consistent 
with  N'RC  regulations  governing  a 
human  intrusion  standard  and  event 
scenario,  DOE  does  not  believe  it  is 
necessary  to  retain  this  suitability 
criterion  in  final  part  963. 


Table  2— Continued 

[Postclosure] 


Table  2 

[Postclosure] 

NWPA§  112(a)  geo- 
logic considerations 

Suitability  criteria 

(a)  Processes  pert 

nent  to  total  system 

perfo 

rmance 

Hydrology  geo- 

(1) Site  characteristics 

physics,  seismic 

activity 

Hydrology  geo- 

(2) Unsaturated-zone 

physics,  seismic 

How  charactenstics 

activity 

Hydrology  geo- 

(3) Near-tield  environ- 

physics seismic 

ment  charactenstics 

activity 

Hydrology   geo- 

(4) Engineered  bamer 

physics  seismic 

system  degradation  . 

activity 

charactenstics 

Hydrology,  geo- 

(5) Waste  form  deg- 
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(2)  Suitability  criteria.  DOE  has 
developed  its  site  characterization 
program  to  address  those  processes  of 
the  repository  system  that  are  pertinent 
to  understanding  how  a  repository  at 
Yucca  Mountain  would  be  evaluated  for 
suitability  using  the  applicable  radiation 
protection  standard.  The  program  also 
has  been  developed  to  better  understand 
these  processes,  and  resolve  or  put  in 
place  methods  to  resolve  issues  related 
to  those  processes.  DOE  has  described 
these  processes,  and  the  methods  to 
resolve  issues  related  to  the  processes, 
in  the  SCP,  in  semi-annual  progress 
reports  on  site  characterization  program 
activities,  and  in  several  TSPAs 
conducted  over  the  years,  including  the 
Viability  Assessment.  These  processes 
are  simulated  through  performance 
assessment  models;  those  models  are 
integrated  and  refined  to  a  point 
resulting  in  a  representation  of  the 
performance  of  the  system  in  total 

Put  in  simple  terms,  the  processes 
that  are  pertinent  to  understanding  the 
performance  of  a  repository'  at  Yucca 
Mountain,  and  that  form  the  basis  for 
the  numerical  models  in  the  TSPA  and 
the  suitability  criteria  in  section  963.17, 
are  those  physical  processes  of  water 
falling  on  Yucca  Mountain  as  rain  and 
snow,  moving  into  the  mountain,  down 
through  the  unsaturated  zone  to  the 
potential  repository  level,  from  the 
repository  level  to  the  saturated  zone, 
and  from  there  to  the  accessible 
environment.  At  the  repository  level, 
the  water  would  be  affected  by  the 
physical  processes  associated  with  the 
repositorj-  and  with  the  waste  packages 
and  the  waste  forms.  Eventually,  the 
water  could  move  out  of  the  repository- 
horizon  and  further  downward  through 
the  unsaturated  zone.  Subsequently,  it 
could  move  into  the  saturated  zone 
where  it  could  be  transported  to  a  point 
where  humans  could  be  exposed  to  any 
radionuclides  carried  in  the  wafer. 
Disruptive  events  could  potentially 
affect  these  processes  and.  therefore, 
will  be  considered.  This  set  of  physical 
processes  is  simulated  in  the  numerical 
modeling  method  of  the  TSPA  that  will 


be  used  to  assess  quantitatively  the 
radionuclide  releases  to  the  public  and, 
consequently,  the  safety  and  suitability 
of  the  Yucca  mountain  site. 

The  suitability  criteria  presented  in 
this  final  rule  are  derived  from  these 
pertinent  physical  processes.  These 
criteria  represent  the  characteristic  traits 
pertinent  to  assessing  the  performance 
of  a  geologic  repository  at  the  Yucca 
Mountain  site.  They  also  allow  for 
evaluation  of  the  impact  of  geologic 
considerations  derived  from  section 
1 1 2(a)  of  the  N\VPA  such  as  hydrology, 
geophysics,  seismic  activity,  and 
proximity  to  water  supplies  and 
populations. 

The  sequence  in  which  the  suitability 
criteria  are  presented  in  the  final  rule 
generally  corresponds  to  the  process  of 
water  flow  presented  above.  In  general, 
the  criteria  can  be  thought  of  as  building 
blocks;  each  criterion  in  the  sequence  is 
evaluated  on  its  own,  with  the  results  of 
that  evaluation  incorporated  into  the 
evaluation  of  the  succeeding  criteria, 
and  so  on  until  the  final  analysis.  DOE 
may  refine  these  process  models  to 
better  reflect  and  assess  the  processes 
pertinent  to  performance  of  a  geologic 
repository  at  the  Yucca  Mountain  site.  It 
is  possible  that  the  processes,  as  well  as 
the  design  selected,  could  dictate  other 
ways  to  arrange  the  information 
included  under  the  individual  criteria. 
While  the  individual  components  of  the 
process  models  may  vary  according  to 
improvements  in  data  and  information, 
DOE's  suitability  determination  will  be 
based  on  an  evaluation  of  each  of  the 
postclosure  suitability  criteria. 

The  criteria  are  separated  into  two 
categories.  The  first  categorv',  presented 
in  section  963.17(a),  represents  those 
criteria  important  to  the  total  system 
performance  assessment  without 
accounting  for  disruptive  processes  and 
events  that  could  impact  that 
performance.  The  second  category, 
presented  in  section  963.17(b),  are  those 
criteria  representing  disruptive 
processes  and  events  that  could 
adversely  affect  the  characteristics  of  the 
repository  system,  and  consequently 
release  radionuclides  to  the  human 
environment.  Each  criterion  in  the  first 
category  is  linked  to  a  specific  TSPA 
model  component  that  will  be  used  to 
evaluate  the  performance  of  that 
criterion.  Each  criterion  in  the  second 
category  is  generally  treated  as  an  effect 
imposed  on  the  system  at  a  time  that 
reflects  the  probability  of  occurrence  of 
the  disruptive  event 

Under  section  963.17(a),  the  first  and 
a  fundamental  criterion  that  will  be 
modeled  to  assess  performance  of  a 
repository  at  the  Yucca  Mountain  site  is 
the  representation  of  pertinent  site 
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characteristics.  The  criterion  of  site 
characteristics  includes:  (a)  The  geologic 
properties  of  the  site — for  example, 
stratigraphy,  rock  type  and  physical 
properties,  and  structural 
characteristics;  fb)  the  hydrologic 
properties  of  the  site — for  example, 
porosity,  permeability,  moisture 
content,  saturation,  and  potentiometric 
characteristics;  (c)  the  geophysical 
properties  of  the  site — for  example, 
thermal  properties,  densities,  velocities 
and  water  contents,  as  measured  or 
deduced  from  geophysical  logs,  and  (d) 
the  geochemical  properties  of  the  site — 
for  example,  precipitation,  dissolution 
characteristics,  and  sorption  properties 
of  mineral  and  rock  surfaces  Together, 
as  reflected  in  the  performance 
assessment,  these  characteristics  enable 
a  representative  simulation  of  the 
behavior  of  a  geologic  repository  at  the 
Yucca  Mountain  site. 

The  second  criterion,  unsaturated 
zone  flow  characteristics,  relates  to  the 
processes  affecting  the  limitations  and 
amount  of  water  entering  the 
unsaturated  zone  above  the  repository" 
and  contacting  wastes  in  the  repository. 
The  unsaturated  zone  flow 
characteristics  include;  (a)  Climate — for 
example,  precipitation  and  postulated 
future  climatic  conditions;  (b) 
infiltration — for  example,  precipitation 
entering  the  mountain  in  excess  of  water 
returned  to  the  atmosphere  by 
evaporation  and  plant  transpiration;  (c) 
unsaturated-zone  flux — for  example, 
water  movement  through  the  pore 
spaces,  or  flowing  along  fractures  or 
through  perched  water  zones  above  the 
repository;  and  (d)  seepage — for 
example,  water  dripping  into  the 
underground  repository  openings  from 
the  surrounding  rock.  Together,  the  first 
and  second  criteria  will  be  used  to 
define  the  temporal  and  spatial 
distribution  of  water  flow  through  the 
unsaturated  zone  above  the  water  table 
at  Yucca  Mountain,  and  the  temporal 
and  spatial  distribution  of  water 
seepages  into  the  underground  openings 
of  the  repository'. 

The  third  criterion,  near  field 
environment  characteristics,  also  relates 
to  processes  important  to  limiting  the 
amount  of  water  that  could  contact 
wastes.  This  criterion  includes:  (a) 
Thermal  hydrology — for  example, 
effects  of  heat  from  the  waste  on  water 
flow  through  the  site,  and  the 
temperature  and  humidity  at  the 
engineered  barriers;  and  (b)  near-field 
geochemical  environment — for  example, 
the  chemical  reactions  and  products 
resulting  from  water  contacting  the 
waste  and  the  engineered  barriers 
materials.  The  thermal  regime  generated 
by  the  decay  of  the  radioactive  wastes 


can  mobilize  water  over  the  first 
hundreds  to  thousands  of  years.  For 
these  reasons,  the  amount  of  water 
flowing  in  the  rock  and  seeping  into 
drifts  is  expected  to  vary'  yvith  time. 

The  fourth  criterion,  engineered 
barrier  system  degradation 
characteristics,  relates  to  the  processes 
important  to  long  waste  package 
lifetimes.  This  criterion  includes:  (a) 
Engineered  barrier  system  component 
performance — for  example,  dnp  shields, 
backfill,  coatings,  or  chemical 
modifications:  and  (b)  waste  package 
degradation — for  example,  the  corrosion 
of  the  waste  package  materials  within 
the  near-field  repository"  environment 
This  criterion  and  the  first  criterion,  site 
characteristics,  define  the  spatial  and 
temporal  distribution  of  the  time 
periods  when  waste  packages  are 
expected  to  breach.  The  thermal, 
hydrologic.  and  geochemical  processes 
acting  on  the  waste  package  surface  are 
the  most  important  environmental 
factors  affecting  the  waste  package 
lifetime.  In  addition,  the  degradation 
characteristics  of  the  waste  package 
materials  significantly  affect  the  timing 
of  waste  package  breaches 

The  fifth  criterion,  waste  form 
degradation  characteristics,  addresses 
the  initial  aspects  of  low  rate  of  release 
of  radionuclides.  This  criterion 
includes:  (a)  Cladding  degradation — for 
example,  corrosion  or  break-down  of  the 
cladding  on  the  spent  fuel  pellets;  and, 
(b)  waste  form  dissolution — for 
example,  the  ability  of  individual 
radionuclides  to  dissolve  in  water  that 
penetrates  breached  waste  packages. 
This  criterion  is  important  to 
understanding  how  and  in  what  manner 
the  waste  forms  could  break  down, 
permitting  the  release  of  radionuclides 
to  the  immediately  surrounding 
environment. 

The  sixth  criterion,  engineered  barrier 
system  degradation,  flow,  and  transport 
characteristics,  addresses  the  processes 
important  to  the  manner  in  which 
radionuclides  can  begin  to  move 
outward  once  the  engineered  barrier 
system  has  been  degraded.  This 
criterion  includes  :  (a)  colloid  formation 
and  stability — for  example,  the 
formation  of  colloidal  particles  and  the 
ability  of  radionuclides  to  adhere  to 
these  particles  as  they  may  be  washed 
through  the  remaining  barriers:  and  (b) 
engineered  barrier  transport — for 
example,  the  movement  of 
radionuclides  dissolved  in  water  or 
adhering  to  colloidal  particles  to  be 
transported  through  the  remaining 
engineered  barriers  and  in  the 
underlying  unsaturated  zone  This 
criterion  and  the  first  criterion,  site 
characteristics,  lead  to  a  determination 


of  the  spatial  and  temporal  distribution 
of  the  mass  of  radioactive  wastes 
released  from  the  waste  packages.  Each 
characteristic  depends  on  the  thermal, 
hydrologic,  and  geochemical  conditions 
inside  the  waste  package,  which  change 
with  time. 

The  next  two  criteria — unsaturated 
zone  flow  and  transport  characteristics 
(criterion  seven),  and  saturated  zone 
fiow  and  transport  characteristics 
(criterion  eight) — relate  to  processes 
important  to  radionuclide  concentration 
reduction  during  transport.  To  assess 
the  movement  of  radionuclides  awav 
from  the  degraded  engineered  barrier 
system,  the  first  important  process  to 
understand  is  the  unsaturated  zone  flow 
characteristics  in  combination  with  the 
unsaturated  zone  transport 
charactenstics.  The  unsaturated  zone 
flow  and  transport  characteristics 
criterion  includes:  (a)  unsaturated-zone 
transport — for  example,  the  movement 
of  water  with  dissolved  radionuclides  or 
colloidal  particles  through  the 
unsaturated  zone  underlying  the 
repository',  including  retardation 
mechanisms  such  as  sorption  on  rock  or 
mineral  surfaces;  and  (b)  thermal 
hydrology' — for  example,  effects  of  heat 
from  the  waste  on  water  flow  through 
the  site  The  next  criterion,  saturated 
zone  flow  and  transport  characteristics, 
addresses  similar  radionuclide  transport 
processes,  only  in  the  saturated  zone. 
This  criterion  includes:  (a)  saturated 
zone  transport — for  example,  the 
movement  of  water  with  dissolved 
radionuclides  or  colloidal  particles 
through  the  saturated  zone  underlying 
and  beyond  the  repository-,  including 
retardation  mechanisms  such  as 
sorption  on  rock  or  mineral  surfaces; 
and  (b)  dilution — for  example,  diffusion 
of  radionuclides  into  pore  spaces, 
dispersion  of  radionuclides  along  floyv 
paths,  and  mixing  with  non- 
contaminaled  ground  water. 

The  ninth  criterion,  biosphere 
characteristics,  addresses  the 
characteristics  that  describe  the  lifestyle 
and  habits  of  individuals  who 
potentially  could  be  exposed  to 
radioactive  material  at  a  future  time. 
Because  of  the  difficulty  in  predicting 
the  lifestyles  and  habits  of  future 
generations,  such  assessments  are  to  be 
based  on  representative  current 
conditions.  Both  the  EPA  and  the  NRC's 
final  rules  require  DOE  to  apply  current 
conditions  (with  consideration  of 
climate  evolution)  in  assessments  of  the 
reference  biosphere.  This  criterion 
includes:  (a)  A  reference  biosphere  and 
reasonably  maximally  exposed 
individual  defined,  for  example,  by 
considering  pathways,  location  and 
behavior  ;  and  fb)  biosphere  transport 
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and  uptake — for  example,  the 
consumption  of  ground  or  surface 
waters  through  direct  extraction  or 
agriculture,  including  mixing  with  non- 
contaminated  waters  and  exposure  to 
contaminated  agricultural  products. 

Together,  the  criteria  of  unsaturated 
zone  flow  and  transport  characteristics, 
saturated  zone  flow  and  transport 
characteristics,  and  biosphere 
characteristics,  address  the  spatial  and 
temporal  variations  of  radionuclide 
concentrations  in  ground  water.  The 
ground  water  concentration  ultimately 
yields  the  mass  of  radionuclides  that 
may  be  ingested  or  inhaled  by 
individuals  exposed  to  that  ground 
water,  which  in  turn  leads  to  a  level  of 
radiological  dose  or  risk  associated  with 
that  potential  exposure.  The 
concentration  depends  on  both  the  mass 
release  rate  of  the  radionuclides  as  well 
as  the  volumetric  flux  of  water  along  the 
different  pathways  in  the  different 
components 

We  note  that  the  NRC  modified  its 
definition  of  groundwater  in  its  final 
rule  to  be  consistent  with  the  EPA's 
definition  of  groundwater.  This  new 
definition  limits  groundwater  to  water 
that  is  in  the  saturated  zone,  for 
purposes  of  demonstrating  compliance 
with  radionuclide  concentration  limits 
in  groundwater  that  is  within  the 
representative  volume  of  water,  i.e., 
water  that  is  located  within  the 
accessible  environment.  DOE  did  not 
have  a  definition  of  groundwater  in  its 
proposed  rule  and  has  decided  not  to 
add  one  now  DOEs  historical 
groundwater  evaluations  include  a 
comprehensive  evaluation  of  water 
characteristics  above  the  drift  in  the 
unsaturated  zone,  below  the  drift  in  the 
unsaturated  and  the  saturated  zones,  to 
the  repositoPk'  site  boundary  and  into 
the  accessible  environment  beyond  the 
controlled  area  of  the  site,  Hence,  these 
evaluations  include,  as  they  should, 
evaluation  of  groundwater  in  both 
unsaturated  and  saturated  zones.  DOE 
does  not  believe  a  conforming  definition 
is  necessary  for  purposes  of  estimating 
likely  compliance  with  NRC's 
groundwater  standard  in  estimating 
likely  compliance  with  the  NRC 
groundwater  protection  standard.  DOE 
will  evaluate  radionuclide 
concentration  limits  in  groundwater  in 
the  saturated  zone  (in  the  representative 
volume  of  water),  in  accordance  with 
NRC's  rule. 

Section  963.17(b)  presents  three  final 
criteria  (separately  enumerated  from 
section  963.17(a])  under  the  category  of 
disruptive  processes  and  events.  These 
criteria  relate  to  disruptive  processes 
and  events  that  could  potentially  release 
radionuclides  directlv  to  the  human 


environment,  or  otherwise  adversely 
affect  the  characteristics  of  the  system. 
The  criteria  pertinent  to  assessing 
repository  performance  that  fall  in  this 
category  include:  (1)  Volcanism — for 
example,  the  probability  and  potential 
consequences  of  a  volcanic  eruption 
intersecting  the  repository:  (2)  seismic 
events — for  example,  the  probability 
and  potential  consequences  of  an 
earthquake  on  the  underground 
facilities  or  hydrologic  system:  and  (3) 
nuclear  criticality — for  example,  the 
probability  and  potential  consequences 
of  a  self-sustaining  nuclear  reaction  as  a 
result  of  chemical  or  physical  processes 
affecting  the  waste  either  in  or  after 
release  from  breached  waste  packages. 
In  proposed  part  963.  DOE  included 
a  fourth  disruptive  process  and  event 
criterion  of  inadvertent  human 
intrusion.  This  criterion  was  not 
included  in  final  963  because  the 
treatment  of  a  possible  human  intrusion 
event  for  the  postclosure  period  is  dealt 
with  through  a  prescribed  human 
intrusion  standard,  part  63.321.  and  a 
prescribed  set  of  assumptions  for  the 
human  intrusion  scenario,  part  63.322. 
A  separate  performance  assessment 
analysis  is  required  to  assess  the 
impacts  of  the  postulated  human 
intrusion  event  to  determine  whether 
the  individual  protection  standard  in 
the  case  of  human  intrusion  is 
applicable  (i.e..  if  the  human  intrusion 
is  determined  by  DOE  to  occur  at  or 
before  10.000  years),  or  whether  the 
information  and  analyses  relative  to  the 
exposures  from  the  human  intrusion 
event  should  be  included  in  the 
environmental  impact  statement  for  the 
Yucca  Mountain  site  as  an  indication  of 
long-term  performance.  To  make 
consistent  the  NRC  requirements  for 
human  intrusion  analyses  and  the 
structure  of  performance  analyses 
required  under  part  963.  DOE  believes 
it  preferable  not  to  retain  an  inadvertent 
human  intrusion  event  as  a  separate 
criterion  This  change  does  not  change 
the  substance  or  requirements  for  the 
human  intrusion  analysis,  and  therefore 
DOE  views  this  as  a  clarification  of  its 
rule.       I 

VII.  Regulatory  Review 

A.  Review  for  Compliance  With  the 
National  Environmental  Policy  Act 
INEPAI 

One  commenter  questioned  whether 
or  not  this  rulemaking  would  require 
compliance  with  NEPA.  The  issuance  of 
these  amendments  to  the  Guidelines  is 
a  preliminary  decision-making  activity 
pursuant  to  subsections  112  (d)  and 
1 13(d)  of  the  Act  and  therefore  does  not 
require  the  preparation  of  an 


environmental  impact  statement 
pursuant  to  subsection  102(2)(C)  of  the 
NEPA  or  any  other  environmental 
review  under  subsection  102(2)(E)  or  (F) 
of  the  NEPA. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  was  enacted  by 
Congress  to  ensure  that  a  substantial 
number  of  small  entities  do  not 
unnecessarily  face  significant  negative 
economic  impact  as  a  result  of 
Government  regulations.  The  DOE 
certifies  that  the  rule  amending  the 
Guidelines  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  will  not  regulate 
or  otherwise  economically  burden 
anyone  outside  of  the  DOE.  It  merely 
articulates  considerations  for  the 
Secretary  of  Energy  to  use  in 
determining  whether  or  not  the  Yucca 
Mountain  site  is  suitable  for 
development  as  a  repository  Moreover, 
in  response  to  the  revised  notice  of 
proposed  rulemaking,  a  few  entities 
who  commented  were  small  entities, 
and  none  of  them  identified  economic 
burdens  that  the  regulations  would 
impose.  Accordingly,  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  DOE  has  determined  that  this 
final  rule  contains  no  new  or  amended 
record  keeping,  reporting,  or  application 
requirements,  or  any  other  type  of 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(Pub.  L.  No.  96-511). 

D.  Review  Under  Unfunded  Mandates 
Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  No.  104-4)  generally 
requires  Federal  agencies  to  closely 
examine  the  impacts  of  regulatory 
actions  on  State,  local,  and  tribal 
governments.  Subsection  101(5)  of  Title 
I  of  that  law  defines  a  Federal 
intergovernmental  mandate  to  include 
any  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments,  except,  among  other 
things,  a  condition  of  Federal  assistance 
or  a  duty  arising  from  participating  in  a 
voluntary  federal  program.  Title  II  of 
that  law  requires  each  Federal  agency  to 
assess  the  effects  of  Federal  regulatory 
actions  on  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  other  than  to  the  extent 
such  actions  merely  incorporate 
requirements  specifically  set  forth  in  a 
statute.  Section  202  of  that  title  requires 
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a  Federal  agency  to  perform  a  detailed 
assessment  of  the  anticipated  costs  and 
benefits  of  any  rule  that  includes  a 
Federal  mandate  which  may  result  in 
costs  to  State,  local,  or  tribal 
goveriunents.  or  to  the  private  sector,  of 
SlOO  million  or  more.  Section  204  of 
that  title  requires  each  agency  that 
proposes  a  rule  containing  a  significant 
Federal  intergovernmental  mandate  to 
develop  an  effective  process  for 
obtaining  meaningful  and  timely  input 
from  elected  officers  of  State,  local,  and 
tribal  governments. 

This  final  rule  is  not  likelv  to  result 
in  any  Federal  mandate  that  may  result 
in  the  expenditure  by  State,  local,  and 
tribal  goveriunents  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  Further,  the 
Guidelines  in  10  CFR  part  960.  the  final 
amendments  to  part  960  and  the  final 
part  963  largely  incorporate 
requirements  specifically  provided  in 
sections  112  and  113  of  the  Act. 
Moreover,  sections  112.  113  and  114  of 
the  Act  provide  for  meaningful  and 
timely  input  from  elected  officials  of 
State,  local  and  tribal  governments 
Accordingly,  no  assessment  or  analysis 
is  required  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

E.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act.  1999  (Public  Law  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  final 
rule  or  policy  that  may  affect  family 
well-being.  Todays  final  rulemaking 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly.  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment 

F  Review  Under  Executive  Order  12866 

Section  1  of  Executive  Order  12866 
("Regulatory  Planning  and  Review").  58 
FR  51735,  establishes  a  philosophy  and 
principles  for  Federal  agencies  to  follow- 
in  promulgating  regulations.  Section 
1(b)(9)  of  that  Order  provides; 
"Wherever  feasible,  agencies  shall  seek 
views  of  appropriate  State,  local,  and 
tribal  officials  before  imposing 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  those 
governmental  entities.  Each  agency  shall 
assess  the  effects  of  Federal  regulations 
on  State,  local,  and  tribal  governments, 
including  specifically  the  availability  of 
resources  to  carry  out  those  mandates, 
and  seek  to  minimize  those  burdens  that 
uniquely  or  significantly  affect  such 


governmental  entities,  consistent  with 
achieving  regulatory  objectives.  In 
addition,  agencies  shall  seek  to 
harmonize  Federal  regulatory  actions 
with  regulated  State,  local  and  tribal 
regulatory  and  other  governmental 
functions." 

Section  6  of  Executive  Order  12866 
provides  for  a  review  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  a  "significant  regulatory- 
action."  which  is  defined  to  include  an 
action  that  may  have  an  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  affect,  in  a  material  way,  the 
economy,  competition,  jobs, 
productivity,  the  environment,  public 
health  or  safety,  or  State,  local,  or  tribal 
governments.  The  Department  has 
concluded  that  this  final  rule  is  a 
significant  regulatory  action  that 
requires  a  review  by  the  OIRA  DOE 
submitted  this  rule  for  OIRA  clearance, 
and  OIR,\  has  completed  its  review- 
One  commenter  suggested  that,  under 
Executive  Order  12866.  DOE  should 
assess  the  effects  of  this  rulemaking  on 
State,  local,  and  tribal  governments 
including  reasonable  efforts  to  minimize 
any  burdens  that  uniquely  or 
significantly  affect  such  governmental 
entities.  The  commenter  argued  that 
ongoing  characterization  and 
development  of  the  Yucca  Mountain  site 
affected  the  economy,  jobs,  the 
environment,  and  public  health  and 
safety.  While  certain  determinations  in 
DOE's  nuclear  waste  repository-  program 
may  have  such  effects  that  can  be 
analyzed,  the  decision  to  promulgate 
today's  rule  is  not  one  of  them.  It  will 
not  regulate  anyone  other  than  DOE 
officials.  It  will  affect  preliminary 
decision-making  in  a  way  that  does  not 
have  specific  identifiable  economic, 
environmental,  or  health  effects. 

G  Review  Under  Executive  Order  12875 

Executive  Order  12875  (Enhancing 
Intergovernmental  Partnership), 
provides  for  reduction  or  mitigation,  to 
the  extent  allowed  by  law.  of  the  burden 
on  State,  local  and  tribal  governments  of 
unfunded  Federal  mandates  not 
required  by  statute.  The  analysis  under 
the  Unfunded  Mandates  Reform  Act  of 
1995.  above,  satisfies  the  requirements 
of  Executive  Order  12875.  Accordingly 
no  further  analysis  is  required  under 
Executive  Order  12875. 

H  Review  Under  Executive  Order  12898 

Executive  Order  12898  (Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations)  requires 
Federal  agencies  to  achieve 
environmental  justice  by  identifying 
and  addressing,  as  appropriate. 


disproportionately  high  and  adverse 
human  health  and  environmental  effects 
of  Its  programs,  policies,  and  activities 
on  minority  and  low-income 
populations  One  commenter  on  the 
proposed  rule  said  that  DOE  should 
fully  apply  this  Executive  Order  to  this 
rulemaking,  but  did  not  provide  any 
supporting  reasons  In  DOE's  view,  the 
requirements  of  Executive  Order  12898 
are  not  implicated  by  this  rulemaking. 
This  rulemaking  has  direct  effects  or 
regulates  only  DOE.  and  therefore  will 
not  have  disproportionate  and  adverse 
human  health  effects  on  minoritv  and 
low-income  populations 

/.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  TV.  4729  (February  7.  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any: 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms:  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  Guidelines 
issued  by  the  Attorney  General  Section 
3(c)  of  Executive  Order  12988  reauires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3la)  and  section  3(b)  to 
determine  w-hether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them  The  EMDE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law.  the  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988 

J  Review  Under  Executive  Order  13084 

Under  Executive  Order  13084. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments,"  DOE  may 
not  issue  a  discretionary  rule  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 


I 
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This  final  rulemaking  would  not  have 
such  effects.  Accordingly.  Executive 
Order  13084  does  not  apply  to  this 
rulemaking. 

K  flpvyew  Under  Executive  Order  13132 

Executive  Order  13132  creates  special 
requirements  for  preemption  and  inter- 
governmental consultation  with  regard 
to  rules  that  have  federalism 
implications.  According  to  the 
Executive  Order,  a  policy  has  federalism 
implications  if  it  has  "substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  " 

One  of  the  county  governments  in 
Nevada  asserted  that  DOE  should  be 
demonstrating  consideration  of  the 
effects  of  the  rule  on  State  and  loca' 
governments,  the  relationship  between 
the  Federal  government  and  the  States, 
or  the  distribution  of  power  and 
responsibility  among  various  levels  of 
government.  The  comment  was 
conclusory  and  did  not  identify  any 
"substantial  direct"  effects  that  would 
warrant  consideration  under  the 
executive  order  For  a  variety  of  reasons, 
DOE  is  of  the  view  that  the  special 
requirements  of  the  Executive  Order 
13132  do  not  apply  to  this  rule.  First, 
the  rule  does  not  preempt  State  law 
Second,  the  rule  applies  directly  only  to 
DOE  and  deals  with  a  preliminary  stage 
in  a  decision-making  process  about  the 
Yucca  Mountain  site  that  calls  for 
additional  inter-govemmental 
consultation  and  public  hearings.  Third, 
the  rule  does  not  regulate  or  alter  the 
relationship  between  the  United  States 
and  State,  local,  and  tribal  governments 
because  the  terms  of  that  relationship 
are  set  forth  in  the  NVVPA.  Fourth,  the 
rule  has  no  impact  on  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government. 

L  Review  Under  Executive  Order  1321 1 

Executive  Order  13211,  'Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  66  FR  28355  (May 
22.  2001)  requires  Federal  agencies  to 
prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  proposed  significant  energy  action. 
A  'significant  energy  action"  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 


supply,  distribution,  or  use  of  energy,  or 
(3)  is  designated  by  the  Administrator  of 
OIRA,  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  to 
energy  supply,  distribution,  and  use. 
Today's  rule  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  and  has 
not  been  designated  by  OIRA  as  a 
significant  energy  action.  Accordingly, 
DOE  has  not  prepared  a  Statement  of 
Energy  Effects. 

M.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
submit  to  Congress  a  report  regarding 
the  issuance  of  todays  final  rule  prior 
to  the  effective  date  set  forth  at  the 
outset  of  this  notice  of  final  rulemaking. 
The  report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  801(2). 

List  of  Subiects  in  10  CFR  Parts  960  and 
963 

Criteria,  Environmental  protection, 
Geologic  repositories.  Nuclear  energy. 
Nuclear  materials.  Radiation  protection, 
Suitability.  Waste  disposal. 

Issued  in  Washington,  DC.  on  November  8. 
2001. 

I.ake  H.  Barrett. 

Acting  Director.  Office  of  Civilian  Radioactive 
Waste  Management. 

For  the  reasons  stated  in  the 
preamble,  DOE  hereby  amends  part  960, 
and  adds  a  new  part  963  to  Chapter  II 
of  Title  10  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  960— GENERAL  GUIDELINES 
FOR  THE  PRELIMINARY  SCREENING 
OF  POTENTIAL  SITES  FOR  A 
NUCLEAR  WASTE  REPOSITORY 

1.  The  authority  citation  for  10  Cre 
part  960  is  revised  to  read  as  follows: 

Authority:  42  U.S  C.  201 1  et  seq..  42  U.S.C. 
7101  et  seq..  42  U  S.C.  10101  et  seq 

2.  The  part  heading  for  Part  960  is 
revised  to  read  as  set  forth  above. 

§960.1     [AMENDED] 

3  Section  960  1  is  amended  by 
removing  the  phrase  "for  the 
development  of  repositories  '  from  the 
first  sentence  and  removing  the  phrase 
"and  any  preliminary  suitability 
determinations  required  by  Section 
114(f)"  from  the  second  sentence. 

4.  Section  960.2  is  amended  by 
revising  the  definitions  of  "Act," 


"Application"  and  "Determination"  to 
read  as  follows: 

§960.2    Definitions. 

***** 

Act  means  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended. 

***** 

Application  means  the  act  of  making 
a  finding  of  compliance  or 
noncompliance  with  the  qualifying  or 
disqualifying  conditions  specified  in  the 
guidelines  of  subparts  C  and  D  of  this 
part. 
***** 

Determination  means  a  decision  by 
the  Secretary  that  a  site  is  suitable  for 
site  characterization  for  the  selection  of 
a  repository,  consistent  with 
applications  of  the  guidelines  of 
subparts  C  and  D  of  this  part  in 
accordance  with  the  provisions  set  forth 
in  subpart  B  of  this  part. 


Subpart  B — Implementation  Guidelines 
§960.3    [Amended] 

5  Section  960.3  is  amended  by 
removing  the  phrase  "for  the 
development  of  repositories"  from  the 
first  sentence. 

§960.^-1-4^    [Removed] 

6.  Section  960.3-1—4—4  is  removed. 

7.  Section  960.3-1-5  is  revised  to  read 
as  follows: 

§  960.3-1  -5    Basis  for  site  evaluations. 

(a)  Evaluations  of  individual  sites  and 
comparisons  between  and  among  sites 
shall  be  based  on  the  postclosure  and 
preclosure  guidelines  specified  in 
subparts  C  and  D  of  this  part, 
respectively.  Except  for  screening  for 
potentially  acceptable  sites  as  specified 
in  §  960.3-2-1,  such  evaluations  shall 
place  primary  significance  on  the 
postclosure  guidelines  and  secondary 
significance  on  the  preclosure 
guidelines,  with  each  set  of  guidelines 
considered  collectively  for  such 
purposes.  Both  the  postclosure  and  the 
preclosure  guidelines  consist  of  a 
system  guideline  or  guidelines  and 
corresponding  groups  of  technical 
guidelines. 

(bj  The  postclosure  guidelines  of 
subpart  C  of  this  part  contain  eight 
technical  guidelines  in  one  group.  The 
preclosure  guidelines  of  subpart  D  of 
this  part  contain  eleven  technical 
guidelines  separated  into  three  groups 
that  represent,  in  decreasing  order  of 
importance,  preclosure  radiological 
safety;  environment,  socioeconomics, 
and  transportation:  and  ease  and  cost  of 
siting,  construction,  operation,  and 
closure. 
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(c)  The  relative  significance  of  any 
technical  guideline  to  its  corresponding 
system  guideline  is  site  specific. 
Therefore,  for  each  technical  guideline, 
an  evaluation  of  compliance  with  the 
qualifying  condition  shall  be  made  in 
the  context  of  the  collection  of  system 
elements  and  the  evidence  related  to 
that  guideline,  considering  on  balance 
the  favorable  conditions  and  the 
potentially  adverse  conditions 
identified  at  a  site.  Similarly,  for  each 
system  guideline,  such  evaluation  shall 
be  made  in  the  context  of  the  group  of 
technical  guidelines  and  the  evidence 
related  to  that  system  guideline. 

(d)  For  purposes  of  recommending 
sites  for  development  as  repositories, 
such  evidence  shall  include  analyses  of 
expected  repository  performance  to 
assess  the  likelihood  of  demonstrating 
compliance  with  40  CFR  part  191  and 
10  CFR  part  60,  in  accordance  with 
§960,4-1.  A  site  shall  be  disqualified  at 
any  time  during  the  siting  process  if  the 
evidence  supports  a  finding  by  the  DOE 
that  a  disqualif\'ing  condition  exists  or 
the  qualifying  condition  of  any  system 
or  technical  guideline  camiot  be  met 

(e)  Comparisons  between  and  among 
sites  shall  be  based  on  the  system 
guidelines,  to  the  extent  practicable  and 
in  accordance  with  the  levels  of  relative 
significance  specified  above  for  the 
postclosure  and  the  preclosure 
guidelines.  Such  comparisons  are 
intended  to  allow  comparative 
evaluations  of  sites  in  terms  of  the 
capabilities  of  the  natural  barriers  for 
waste  isolation  and  to  identify  innate 
deficiencies  that  could  jeopardize 
compliance  with  such  requirements.  If 
the  evidence  for  the  sites  is  not  adequate 
to  substantiate  such  comparisons,  then 
the  comparisons  shall  be  based  on  the 
groups  of  technical  guidelines  under  the 
postclosure  and  the  preclosure 
guidelines,  considering  the  levels  of 
relative  significance  appropriate  to  the 
postclosure  and  the  preclosure 
guidelines  and  the  order  of  importance 
appropriate  to  the  subordinate  groups 
within  the  preclosure  guidelines 


Comparative  site  evaluations  shall  place 
primary  importance  on  the  natural 
barriers  of  the  site.  In  such  evaluations 
for  the  postclosure  guidelines  of  subpart 
C  of  this  part,  engineered  barriers  shall 
be  considered  only  to  the  extent 
necessary  to  obtain  realistic  source 
terms  for  comparative  site  evaluations 
based  on  the  sensitivity  of  the  natural 
barriers  to  such  realistic  engineered 
barriers.  For  a  better  understanding  of 
the  potential  effects  of  engineered 
barriers  on  the  overall  performance  of 
the  repository  system,  these 
comparative  evaluations  shall  consider 
a  range  of  levels  in  the  performance  of 
the  engineered  barriers.  That  range  of 
performance  levels  shall  vary  by  at  least 
a  factor  of  10  above  and  below  the 
engineered-barrier  performance 
requirements  set  forth  in  10  CFR  60.113. 
and  the  range  considered  shall  be 
identical  for  all  sites  compared  The 
comparisons  shall  assume  equivalent 
engineered  barrier  performance  for  all 
sites  compared  and  shall  be  structured 
so  that  engineered  barriers  are  not  relied 
upon  to  compensate  for  deficiencies  in 
the  geologic  media.  Furthermore, 
engineered  barriers  shall  not  be  used  to 
compensate  for  an  inadequate  site;  mask 
the  innate  deficiencies  of  a  site;  disguise 
the  strengths  and  weaknesses  of  a  site 
and  the  overall  system;  and  mask 
differences  between  sites  when  they  are 
compared.  Releases  of  different 
radionuclides  shall  be  combined  by  the 
methods  specified  in  appendix  A  of  40 
CFR  part  191. 

(f)  The  comparisons  specified  in 
paragraph  (el  of  this  section  shall 
consist  of  two  comparative  evaluations 
that  predict  radionuclide  releases  for 
100.000  years  after  repository-  closure 
and  shall  be  conducted  as  follows  First, 
the  sites  shall  be  compared  by  means  of 
evaluations  that  emphasize  the 
performance  of  the  natural  barriers  at 
the  site.  Second,  the  sites  shall  be 
compared  by  means  of  evaluations  that 
emphasize  the  performance  of  the  total 
repository  system.  These  second 
evaluations  shall  consider  the  expected 


performance  of  the  repositon'  system;  be 
based  on  the  expected  performance  of 
waste  packages  and  waste  forms,  in 
compliance  with  the  requirements  of  10 
CFR  60  1 1 3 .  and  on  the  expected 
hydrological  and  geochemical 
conditions  at  each  site,  and  take  credit 
for  the  expected  performance  of  all 
other  engineered  components  of  the 
repository  system.  The  comparison  of 
isolation  capability  shall  be  one  of  the 
significant  considerations  in  the 
recommendation  of  sites  for  the 
development  of  repositories.  The  first  of 
the  two  comparative  evaluations 
specified  in  the  paragraph  (e)  of  this 
section  shall  take  precedence  unless  the 
second  comparative  evaluation  would 
lead  to  substantially  different 
recommendations  In  the  latter  case,  the 
two  comparative  evaluations  shall 
receive  comparable  consideration  Sites 
with  predicted  isolation  capabilities  that 
differ  by  less  than  a  factor  of  10.  with 
similar  uncertainties,  mav  be  assumed 
to  provide  equivalent  isolation. 

8.  In  §  960.3-2,  the  last  sentence  is 
revised  to  read  as  follows: 

§960.3-2     Siting  process. 

*  '  *  The  recommendation  of  sites  as 
candidate  sites  for  characterization  shall 
be  accomplished  in  accordance  with  the 
requirement.';  specified  in  §960.3-2-3. 

§960.3-2-4    [Removed] 

9.  Section  960  3-2-4  is  removed. 
Appendix  III  to  Part  960 — l.\mendedj 

10  Appendix  III  to  Part  960  is 
amended  as  follows: 

a.  In  paragraph  1.  introductory  text, 
first  sentence,  revise  the  phrase  "the 
principal"  to  read  "certain". 

b  In  paragraph  1 .  remove  the 
definition  for  "Repository  site 
selection" 

c.  In  paragraph  3.  remove  the 
definition  for  the  numeral  "4"  ?nd 
paragraphs  "(a)"  and  "(b)"  which 
follow 

d.  The  table  to  Appendix  III  is  revised 
to  read  as  follows: 


Findings  Resulting  From  the  Application  of  the  Qualifying  and  Disqualifying  Conditions  of  the  Technical 

Guidelines  at  Major  Siting  Decisions 


Guideline 

Condition 

Siting  decision 

Section  960 

Potentally      '     '^?:rri?i°" 
acceptable         ^^^"e^;^,.^. 

4-1  (a)    

System  

Geohydrology 

do             

Qualifying  

do              

3 

4-2-1  (a)  

3 

4-2-1  (d)  

Disqualrfyir>g  

1 

4-2-2(a)  

Geochemistry  

Rock  Characteristics  

Qualifying  

do  

do 

do  

3 

4-2-3(a)  

3 

4-2-4(a)  

Climatic  Changes  

Erosion  

3 

4-2-5(a)  

3 
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Findings  Resulting  From  the  Application  of  the  Qualifying  and  Disqualifying  Conditions  of  the  Technical 

Guidelines  at  Major  Siting  Decisions— Continued 


4-2-5(d)  

■1-2-6(3)  

4-2-<6(d)    

4-2-7(a)   

4-2-7(d)    

4-2-8-1(3)    .... 
4-2-6-1  (d)(1) 
4-2-a-1  (d)(2) 
4-2-8-2(3)   .... 

5-i(a)(1)  

5-1i3)(2)  

5-lia)(3)  

5-2-1(3)    

5-2-1(d)(1)  .... 
5-2-1id)(2)  .... 
5-2-l(d)(3)  .... 

5-2-2(3)     

S-2-3(ai    


do  

Dissolution 

do  J 

Tectonics 

do- 

Natural  Resources 

do  

do   

Site  Ownership  and  Control 

System  i 

do I 

do  , 

and  Distnbution 


Population  Density 

do  

do  

do r..... 

Site  Ownership  ar\4  Control 
Meteorology  .j 

5-2-4(3)  I  Oftsite  Installations  and  Operations 

5-2-4(d)   do    

5-2-5(8)    Environmental  Quality 

5-2-5(d)(1)  do 

5-2-5(d)(2)  do  J. 

5-2-5(d)(3)  do  ] 

5-2-€(a)    I  Socioeconomic  Impacts 

5-2-6(d)  do    .' 1 

5-2-7(3)  I  Transportstion  | 

5-2-8(3)  Surfsce  Char3Cten3tics 

5-2-9(3)      ..^ Rock  Ch3r3Ctenstics 

5-2-9(d) I  do  

5-2-10(3)  Hydrology  

5-2-l0(d)  do  

5-2-11(3)  Tectonics 

5-2-ii(d)  do  


1 1   New  part  963  is  added  to  read  as 

foll(5ws: 

PART  963— YUCCA  MOUNTAIN  SITE 
SUITABILITY  GUIDELINES 

Subpart  A — General  Provisions 

'Iti.i  1      Purpu.'.e 
963  2     Definitions 

Subpart  B — Srte  Suitability  Determination. 
Methods  and  Criteria 

<«i  i    lU       bl.upt'. 

')63.11     Suitability  determination. 

463  12     Preclosure  suitability  determination. 

')B.il3     Preclosure  suitability  evaluation 

method. 
')()3.14     Preclosure  suitability  criteria. 

463.15  Postclosure  suitability 
determination. 

463.16  Postclosure  suitability  evaluation 
method. 

46  i  1"— Postc:losure    suitability  criteria. 

Authority:  42  U.S.C  201 1  et  seq.:  42  U.S.C. 
7101  et  seq.:  42  U.S.C.  10101.  et  seq. 


Disqualifying 
Qualifying    ... 
Disqualifying 
Qualifying    ... 
Disqualifying 
Qualifying    .  . 
Disqualifying 

do  

Qualifying  .... 

do  

do  

do  

do  

Disqualifying 

do  

do  

Qualifying  .... 

do  

do  

Disqualifying 
Qualifying    ... 
Disqualifying 

do  

do  

Qualifying  .... 
Disqualifying 
Qualifying  .... 

do 

do  

Disqualifying 
Qualifying    ... 
Disqualifying 
Qualifying    ... 
Disqualifying 


Subpart  A — General  Provisions 

§963.1     Purpose. 

(a)  The  purpose  of  this  part  is  to 
establish  DOE  methods  and  criteria  for 
determining  the  suitability  of  the  Yucca 
Mountain  site  for  the  location  of  a 
geologic  repository.  DOE  will  use  these 
methods  and  criteria  in  analyzing  the 
data  from  the  site  characterization 
activities  required  under  section  113  of 
the  Nuclear  Wsste  Policy  Act. 

(b)  This  part  does  not  address  other 
information  that  must  be  considered 
and  submitted  to  the  President,  and 
made  available  to  the  public,  bv  the 
Secretary  under  section  114  of  the 
Nuclear  Waste  Policy  Act  if  the  Yucca 
Mountain  site  is  recommended  for 
development  as  a  geologic  repository. 

§963.2     Definitions. 

For  purposes  uf  this  part: 
Applicable  radiation  protection 
standard  means  (1)  For  the  preclosure 
period,  the  preclosure  numerical 
radiation  dose  limits  in  10  CFR 
63.111(a)  and  (b)  and  63.204;  and 


1 
3 
1 
3 
1 
3 
1 
1 
3 
3 
3 
3 
3 
1 
1 
1 
3 
3 
3 
1 
3 
1 
1 
1 
3 
1 
3 
3 
3 
1 
3 
1 
3 
1 


(2)  For  the  postclosure  period,  the 
postclosure  numerical  radiation  dose 
limits  in  10  CFR  63.311  and  63.321  and 
radionuclide  concentration  limits  in  10 
CFR  63.331. 

Barrier  means  any  material,  structure 
or  feature  that  prevents  or  substantiaiiv 
reduces  the  rate  of  movement  of  water 
or  radionuclides  from  the  Yucca 
Mountain  repositon,-  to  the  accessible 
environment,  or  prevents  the  release  or 
substantially  redur;es  the  release  rate  of 
radionuclides  from  the  waste.  For 
p.xample.  a  barrier  may  be  a  geologic 
feature,  an  engineered  structure,  a 
canister,  a  waste  form  with  physical  and 
chemical  characteristics  that 
significantly  decrease  the  mobility  of 
radionuclides,  or  a  material  placed  over 
and  around  the  waste,  provided  that  the 
material  substantially  delays  movement 
of  water  or  radionuclides. 

Cladding  is  the  metallic  outer  sheath 
of  a  fuel  rod  element;  it  is  generally 
made  of  a  corrosion  resistant  zirconium 
alloy  or  stainless  steel,  and  is  intended 
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to  isolate  the  fuel  from  the  external 
environment. 

Closure  means  the  final  closing  of  the 
remaining  open  operational  areas  of  the 
underground  facility  and  boreholes  after 
termination  of  waste  emplacement, 
culminating  in  the  sealing  of  shafts  and 
ramps,  except  those  openings  that  may 
be  designed  for  ventilation  or 
monitoring. 

Colloid  means  any  fine-grained 
material  m  suspension,  or  any  such 
material  that  can  be  easily  suspended 

Catena  means  the  characterizing 
traits  relevant  to  assessing  the 
performance  of  a  geologic  repository,  as 
defined  by  this  section,  at  the  Yucca 
Mountain  site 

Design  means  a  description  of  the 
engineered  structures,  systems, 
components  and  equipment  of  a 
geologic  repository'  at  Yucca  Mountain 
that  includes  the  engineered  barrier 
system. 

Design  tx:ses  means  that  information 
that  identifies  the  specific  functions  to 
be  performed  by  a  structure,  system,  or 
component  of  a  facility  and  the  specific 
values  or  ranges  of  values  chosen  for 
controlling  parameters  as  reference 
bounds  for  design.  These  values  may  be 
constraints  derived  from  generally 
accepted  "state-of-the-art"  practices  for 
achieving  functional  goals  or 
requirements  derived  from  anahsis 
(based  on  calculation  or  experiments]  of 
the  effects  of  a  postulated  event  under 
which  a  structure,  system,  or 
component  must  meet  its  functional 
goals  The  values  f(ir  controlling 
parameters  for  external  events  include: 

(1)  Estimates  of  severe  natural  events 
to  be  used  for  deriving  design  ba.ses  that 
will  be  based  on  consideration  of 
historical  data  on  the  associated 
parameters,  physical  data,  or  analysis  of 
upper  limits  of  the  physical  processes 
involved:  and 

(2)  Estimates  of  severe  external 
human-induced  events  to  be  used  for 
deriving  design  bases,  that  will  be  based 
on  analysis  of  human  activity  in  the 
region,  taking  into  account  the  site 
characteristics  and  the  risks  associated 
w  ith  the  event. 

DOE  mean:-  the  US  Department  of 
Energy,  or  its  duly  authorized 
representatives. 

Engineered  barrier  system  means  the 
waste  packages,  including  engineered 
components  and  systems  other  than  the 
waste  package  (e.g..  drip  shields),  and 
the  underground  facility 

Event  sequence  means  a  senes  of 
actions  and/or  occurrences  within  the 
natural  and  engineered  components  of  a 
geologic  repository  operations  area  that 
could  potentially  lead  to  exposure  of 
individuals  to  radiation  An  event 


sequence  includes  one  or  more 
initiating  events  and  associated 
combinations  of  repository  system 
component  failures,  including  those 
produced  b\  the  action  or  inaction  of 
operating  personnel   Those  evenl 
sequences  that  are  expected  to  occur 
one  or  more  times  before  permanent 
closure  of  the  geologic  repository- 
operations  area  are  referred  to  as 
Category  1  event  sequences.  Other  event 
sequences  that  have  at  least  one  chance 
in  10,000  of  occurring  before  permanent 
closure  are  referred  to  as  (Category  2 
event  sequences. 

Geologic  repository  means  a  system 
that  is  intended  to  be  used  for.  or  ma\ 
be  used  for,  the  disposal  of  radioactive 
wastes  in  excavated  geologic  media  A 
geologic  repository  includes  the 
engineered  barrier  system  and  the 
portion  of  the  geologic  setting  that 
provides  isolation  of  the  radioactive 
waste. 

Geologic  repository  operations  area 
means  a  high-level  radioactive  waste 
facility  that  is  part  of  a  geologic 
repository,  including  both  surface  and 
subsurface  areas,  where  waste  handling 
activities  are  conducted 

Geologic  setting  means  geologic, 
hydrologic.  and  geochemical  system  of 
the  region  in  which  a  geologic 
repository'  is  or  may  t>e  located 

High-level  radioactive  waste  means 

il)  The  highly  radioactive  material 
resulting  from  the  reprocessing  of  spent 
nuclear  fuel,  including  liquid  waste 
produced  directly  in  reproc;essing  and 
any  solid  material  derived  from  such 
liquid  waste  that  contains  fission 
products  in  sufficient  concentration: 
and 

(2)  Other  highly  radioactive  material 
that  the  Commission,  consistent  with 
existing  law.  determines  by  rule 
requires  permanent  isolation 

Human  intrusion  means  breaching  of 
any  portion  of  the  Yucca  .Mountain 
disposal  system  within  the  repository 
footprint  bv  any  human  activit\'. 

Infiltration  means  the  flow  of  a  fluid 
into  a  solid  substance  through  pores  or 
small  openings:  specifically,  the 
movement  of  water  into  soil  and 
fractured  or  porous  rock. 

Initiating  event  means  a  natural  or 
human  induced  p\  ent  that  causes  an 
event  sequence 

Sear-field  means  the  region  where  the 
adjacent  natural  geohvdrologir  svstem 
has  been  significantly  impacted  b\  the 
excavation  of  the  repository  and  the 
emplacement  of  the  waste. 

.VflC  means  the  US  Nuclear 
Regulatorv  (Commission  or  its  duly 
authonzed  representatives 

Perched  water  means  ground  water  of 
limited  lateral  extent  separated  from  an 


underlying  body  of  ground  water  by  an 
unsaturated  zone. 

Preclosure  means  the  period  of  time 
before  and  during  closure  of  tlie 
geologic  repository. 

Preclosure  safety  evaluation  means  a 
preliminary  assessment  of  the  adequacy 
of  repository  support  facilities  to 
prevent  or  mitigate  the  effects  of 
postulated  initiating  events  and  event 
sequences  and  their  consequences 
(including  fire,  radiation,  criticalitv.  and 
chemical  hazard^',  and  the  site, 
structures,  systems,  components, 
equipm.ent,  and  operator  actions  that 
would  be  relied  on  for  safety. 

Postclosure  means  the  period  of  time 
after  the  closure  of  thn  geologic 
repository 

Radioactive  waste  ur  waste  means 
high-level  radioactive  waste  and  other 
radioactive  materials,  including  spent 
nuclear  fuel,  that  are  received  for 
emplacement  in  the  geologic  repository. 

Reasonably  maximallv  exposed 
individual  means  the  hypothetical 
person  meeting  the  criteria  specified  at 
10  CFR  63  312 

Reference  biosphere  means  the 
description  of  the  environment, 
inhabited  by  the  reasonably  maximally 
exposed  indn  idual  The  reference 
biosphere  comprises  the  set  of  specific 
biotic  and  abiotic  characteristics  of  the 
environment,  including,  but  not  limited 
to,  climate,  topography,  soils,  flora, 
fauna,  and  human  activities 

Seepage  means  the  inflow  of  ground 
water  moving  in  fractures  or  pore  spaces 
of  permeable  rock  to  an  open  space  in 
the  rock  such  as  an  excavated  drift 

Sensitivit}-  studv  means  an  analytic  or 
numerical  technique  for  examining  the 
effects  on  model  outcomes,  such  as 
radionuclide  releases,  of  varying 
specified  parameters,  such  as  the 
infiltration  rate  due  to  precipitation. 

Site  characterization  means  activities, 
whether  in  the  laboratory  or  in  the  field, 
undertaken  to  establish  the  geologic 
conditions  and  the  ranges  of  the 
parameters  of  a  candidate  site  relevant 
to  the  location  of  a  repository,  including 
borings,  surface  excavations, 
excavations  of  exploratory  shafts, 
limited  subsurface  lateral  excavations 
and  borings,  and  in  situ  testing  needed 
to  evaluate  the  suitability  of  a  candidate 
site  for  the  location  of  a  repository,  but 
not  including  preliminarv'  borings  and 
geophysical  testing  needed  to  assess 
whether  site  characterization  should  bp 
undertaken 

Surface  facilities  means  all  permanent 
facilities  within  the  restricted  area 
constructed  m  support  of  site 
characterization  activities  and 
repository  construction,  operation,  and 
closure  acti\'itips  including  surface 


I 
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structures,  utility  lines,  roads,  railroads, 
and  similar  facilities,  but  excluding  the 
underground  facility. 

System  performance  means  the 
complete  behavior  of  a  geologic 
repository  system  at  Yucca  Mountain  in 
response  to  the  features,  events,  and 
processes  that  may  affect  it. 

Total  system  performance  assessment 
means  a  probabilistic  analysis  that  is 
used  to: 

(1)  Identify  the  features,  events  and 
processes  (except  human  intrusion)  that 
might  affect  the  Yucca  Mountain 
disposal  system  and  their  probabilities 
of  occurring  during  10,000  years  after 
disposal; 

(2)  Examine  the  effects  of  those 
features,  events,  processes,  and 
sequences  of  events  and  processes 
(except  human  intrusion)  on  the 
performance  of  the  Yucca  Mountain 
disposal  system;  and 

(3)  Estimate  the  dose  incurred  by  the 
reasonably  maximally  exposed 
individual.  inc:luding  associated 
uncertainties,  as  a  result  of  releases 
caused  by  all  significant  features, 
events,  processes,  and  sequences  of 
events  and  processes,  weighted  by  their 
probability  of  occurrence. 

Underground  facility  means  the 
underground  structure,  backfill 
materials,  if  any.  and  openings  that 
penetrate  the  underground  structure 
(e.g.,  ramps,  shafts  and  boreholes. 
including  their  seals). 

IVa.sff'  form  means  the  radioactive 
waste  materials  and  any  encapsulating 
or  stabilizing  matrix. 

Waste  package  means  the  waste  form 
and  any  containers,  shielding,  packing, 
and  other  absorbent  materials 
immediately  surrounding  an  individual 
waste  container 

Yucca  Mountain  disposal  system 
means  the  combination  of  underground 
engineered  and  natural  barriers  within 
the  controlled  area  that  prevents  or 
substantially  reduces  releases  from  the 
waste 

Yucca  Mountain  site  means  the 
candidate  site  in  the  State  of  Nevada 
recommended  by  the  Secretary  to  the 
President  under  section  112(b)(1)(B)  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA)  (42  use;.  1032(b)(1)(B))  on 
May  27.  1986 

Subpart  B— Site  Suitability 
Determination,  Methods,  and  Criteria 

§963.10    Scope. 

(a)  The  scope  of  this  subpart  includes 
the  following  for  both  the  preclosure 
and  postclosure  periods: 

(1)  The  bases  for  the  suitability 
determination  for  the  Yucca  Mountain 
site  as  a  location  for  a  geologic 
repository; 


(2)  The  suitability  evaluation  methods 
for  applying  the  site  suitability  criteria 
to  a  geologic  repository  at  the  Yucca 
Moiuitain  site;  and 

(3)  The  site  suitability  criteria  that 
DOE  wall  apply  in  accordance  with 
section  113{b)(l)(A)(iv)  of  the  NWPA. 

(b)  DOE  will  seek  NRC  concurrence 
on  any  future  revisions  to  this  subpart. 

§963.11     Suitability  determination. 

DOE  will  evaluate  whether  the  Yucca 
Mountain  site  is  suitable  for  the  location 
of  a  geologic  repository  on  the  basis  of 
the  preclosure  and  postclosure 
determinations  described  in  §§  963.12 
and  963. 15  If  DOE's  evaluation  of  the 
Yucca  Mountain  site  for  the  location  of 
a  geologic  repository  under  §§  963.12 
and  963.15  shows  that  the  geologic 
repository  is  likely  to  meet  the 
applicable  radiation  protection 
standards  for  the  preclosure  and 
postclosure  periods,  then  DOE  may 
determine  that  the  site  is  a  suitable 
location  for  the  development  of  such  a 
repository 

§963.12    Preclosure  suitability 
determination. 

DOE  will  apply  the  method  and 
criteria  described  in  §§  963.13  and 
963.14  to  evaluate  the  suitability  of  the 
Yucca  Mountain  site  for  the  preclosure 
period.  If  DOE  finds  that  the  results  of 
the  preclosure  safety  evaluation 
conducted  under  §963.13  show  that  the 
Yucca  Mountain  site  is  likely  to  meet 
the  applicable  radiation  protection 
standard,  DOE  may  determine  the  site 
suitable  for  the  preclosure  period. 

§963.13    Preclosure  suitability  evaluation 
method, 

(a)  DOE  will  evaluate  preclosure 
suitability  using  a  preclosure  safety 
evaluation  method.  DOE  will  evaluate 
the  performance  of  the  geologic 
repository  at  the  Yucca  Mountain  site 
using  the  method  described  in 
paragraph  (b)  of  this  section  and  the 
criteria  in  §  963.14.  DOE  will  consider 
the  performance  of  the  system  in  terms 
of  the  criteria  to  evaluate  whether  the 
geologic  repository  is  likely  to  comply 
with  the  applicable  radiation  protection 
standard. 

(b)  The  preclosure  safety  evaluation 
method,  using  preliminary  engineering 
specifications,  will  assess  the  adequacy 
of  the  repository  facilities  to  perform 
their  intended  functions  and  prevent  or 
mitigate  the  effects  of  postulated 
Category  1  and  2  event  sequences.  The 
preclosure  safety  evaluation  will 
consider: 

(1)  A  preliminary'  description  of  the 
site  characteristics,  the  surface  facilities 
and  the  underground  operating 
facilities; 


(2)  A  preliminary  description  of  the 
design  bases  for  the  operating  facilities 
and  a  preliminary  description  of  any 
associated  limits  on  operation; 

(3)  A  preliminary  description  of 
potential  hazards,  event  sequences,  and 
their  consequences;  and 

(4)  A  preliminary  description  of  the 
structures,  systems,  components, 
equipment,  and  operator  actions 
intended  to  mitigate  or  prevent 
accidents. 

§963.14    Preclosure  suitability  criteria. 

DOE  will  evaluate  preclosure 
suitability  using  the  following  criteria: 

(a)  Ability  to  contain  radioactive 
material  and  to  limit  releases  of 
radioactive  materials; 

(b)  Ability  to  implement  control  and 
emergency  systems  to  limit  exposure  to 
radiation; 

(c)  Ability  to  maintain  a  system  and 
components  that  perform  their  intended 
safety  functions;  and 

(d)  Ability  to  preserve  the  option  to 
retrieve  wastes  during  the  preclosure 
period. 

§963.15    Postclosure  suitability 
determination. 

DOE  will  apply  the  method  and 
criteria  described  in  §§963.16  and 
963.17  to  evaluate  the  suitability  of  the 
Yucca  Mountain  site  for  the  postclosure 
period.  If  DOE  finds  that  the  results  of 
the  total  system  performance 
assessments  conducted  under  §963.16 
show  that  the  Yucca  Mountain  site  is 
likely  to  meet  the  applicable  radiation 
protection  standard.  DOE  may 
determine  the  site  suitable  for  the 
postclosure  period. 

§963.16    Postclosure  suitability  evaluation 
method. 

(a)  DOE  will  evaluate  postclosure 
suitability  using  the  total  system 
performance  assessment  method.  DOE 
will  conduct  a  total  system  performance 
assessment  to  evaluate  the  ability  of  the 
geologic  repository  to  meet  the 
applicable  radiation  protection  standard 
under  the  following  circumstances: 

(1 )  DOE  will  conduct  a  total  system 
performance  assessment  to  evaluate  the 
ability  of  the  Yucca  Mountain  disposal 
system  to  limit  radiological  doses  and 
radionuclide  concentrations  in  the  case 
where  there  is  no  human  intrusion  into 
the  repository.  DOE  will  model  the 
performance  of  the  Yucca  Mountain 
disposal  system  using  the  method 
described  in  paragraph  (b)  of  this 
section  and  the  criteria  in  §  963. 1 7.  DOE 
will  consider  the  performance  of  the 
system  in  terms  of  the  criteria  to 
evaluate  whether  the  Yucca  Mountain 
disposal  system  is  likely  to  comply  with 
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the  applicable  radiation  protection 
standard. 

(2)  DOE  will  conduct  a  separate  total 
system  performance  assessment  to 
evaluate  the  ability  of  the  Yucca 
Mountain  disposal  system  to  limit 
radiological  doses  in  the  case  where 
there  is  a  human  intrusion  as  specified 
by  10  CFR  63.322.  DOE  will  model  the 
performance  of  the  Yucca  Mountain 
disposal  system  using  the  method 
described  in  paragraph  (b)  of  this 
section  and  the  criteria  in  §  963.17.  If 
required  by  applicable  NRC  regulations 
regarding  a  human  intrusion  standard. 
§  63.321.  DOE  will  consider  the 
performance  of  the  system  in  terms  of 
the  criteria  to  evaluate  whether  the 
Yucca  Mountain  disposal  system  is 
likely  to  comply  with  the  applicable 
radiation  protection  standard. 

(b)  In  conducting  a  total  system 
performance  assessment  under  this 
section,  DOE  will: 

(1)  Include  data  related  to  the 
suitability  criteria  in  §963.17; 

(2)  Account  for  uncertainties  and 
variabilities  in  parameter  values  and 
provide  the  technical  basis  for 
parameter  ranges,  probability 
distributions,  and  bounding  values; 

(3)  Consider  alternative  models  of 
features  and  processes  that  are 
consistent  with  available  data  and 
current  scientific  understanding,  and 
evaluate  the  effects  that  alternative 
models  would  have  on  the  estimated 
performance  of  the  Yucca  Mountain 
disposal  system  ; 

(4)  Consider  only  events  that  have  at 
least  one  chance  in  10,000  of  occurring 
over  10,000  years; 

(5)  Provide  the  technical  basis  for 
either  inclusion  or  exclusion  of  specific 
features,  events,  and  processes  of  the 
geologic  setting,  including  appropriate 
details  as  to  magnitude  and  timing 
regarding  any  exclusions  that  would 
significantly  change  the  dose  to  the 
reasonably  maximally  exposed 
individual; 

(6)  Provide  the  technical  basis  for 
either  inclusion  or  exclusion  of 
degradation,  deterioration,  or  alteration 
processes  of  engineered  barriers, 
including  those  processes  that  would 
adversely  affect  natural  barriers,  (such 
as  degradation  of  concrete  liners 
affecting  the  pH  of  ground  water  or 
precipitation  of  minerals  due  to  heat 
changing  hydrologic  processes), 
including  appropriate  details  as  to 
magnitude  and  timing  regarding  any 
exclusions  that  would  significantly 
change  the  dose  to  the  reasonably 
maximally  exposed  individual; 

(7)  Provide  the  technical  basis  for 
models  used  in  the  total  system 
performance  assessment  such  as 


comparisons  made  with  outputs  of 
detailed  process-level  models  and/or 
empirical  observations  (for  example, 
laboratory  testing,  field  investigations, 
and  natural  analogs); 

(8)  Identif\-  natural  features  of  the 
geologic  setting  and  design  features  of 
the  engineered  barrier  system  important 
to  isolating  radioactive  waste; 

(9)  Describe  the  capability  of  the 
natural  and  engineered  barriers 
important  to  isolating  radioactive  w-aste. 
taking  into  account  uncertainties  in 
characterizing  and  modeling  such 
barriers; 

(10)  Provide  the  technical  basis  for  the 
description  of  the  capability  of  the 
natural  and  engineered  barriers 
important  to  isolating  radioactive  waste. 

(\1]  Use  the  reference  biosphere  and 
reasonably  maximally  exposed 
individual  assumptions  specified  in 
applicable  NRC  regulations;  and 

1 12)  Conduct  appropriate  sensitivity 
studies 

§963.17     Postclosure  suitability  criteria. 

(a)  DOE  will  evaluate  the  postclosure 
suitability  of  a  geologic  repository"  at  the 
Yucca  Mountain  site  through  suitability 
criteria  that  reflect  both  the  processes 
and  the  models  used  to  simulate  those 
processes  that  are  important  to  the  total 
system  performance  of  the  geologic 
repository'  The  applicable  criteria  are 

(1)  Site  charartenstics.  which  include: 
(i)  Geologic  properties  of  the  site — for 

example,  stratigraphy,  rock  type  and 
physical  properties,  and  structural 
characteristics; 

(ii)  Hydrologic  properties  of  the  site — 
for  example,  porosity, 
permeability, moisture  content, 
satxiration.  and  potentiometric 
characteristics; 

(iii)  Geophysical  properties  of  the 
site — for  example,  densities,  velocities 
and  water  contents,  as  measured  or 
deduced  from  geophysical  logs,  and 

(iv)  Geochemical  properties  of  the 
site — for  example,  precipitation, 
dissolution  characteristics,  and  sorption 
properties  of  mineral  and  rock  surfaces 

(2)  Unsaturated  zone  flow 
characteristics,  which  include: 

(i)  Climate — for  example, 
precipitation  and  postulated  future 
climatic  conditions; 

(ii)  Infiltration — for  example, 
precipitation  entering  the  mountain  in 
excess  of  water  returned  to  the 
atmosphere  by  evaporation  and  plant 
transpiration; 

(iii)  Unsaturated  zone  fiux — for 
example,  water  movement  through  the 
pore  spaces,  or  flowing  along  fractures 
or  through  perched  water  zones  above 
the  repository-; 

(iv)  Seepage — for  example,  water 
dripping  into  the  underground 


repository  openings  from  the 
surrounding  rock. 

(3)  Near  field  environment 
characteristics,  which  include 

(i)  Thermal  hydrology — for  example, 
effects  of  heat  from  the  waste  on  water 
flow  through  the  site,  and  the 
temperature  and  humidity  at  the 
engineered  barriers. 

(ii)  .Near  field  geochemical 
environment — for  example,  the 
chemical  reactions  and  products 
resulting  from  water  contacting  the 
waste  and  the  engineered  barrier 
materials. 

(4)  Engineered  barrier  system 
degradation  characteristics,  which 
include: 

(i)  Engineered  barrier  system 
component  performance — for  example, 
drip  shields,  backfill,  coatings,  or 
chemical  modifications,  and 

(ii)  Waste  package  degradation — for 
example,  the  corrosion  of  the  waste 
package  materials  within  the  near-field 
environment 

(5)  Waste  form  degradation 
characteristics,  which  include: 

(i)  Cladding  degradation — for 
example,  corrosion  or  break-down  of  the 
cladding  on  the  spent  fuel  pellets; 

(ii)  Waste  form  dissolution — for 
example,  the  ability  of  individual 
radionuclides  to  dissolve  in  water 
penetrating  breached  waste  packages 

(6)  Engineered  barrier  system 
degradation,  flow,  and  transport 
characteristics,  which  include; 

(i)  Colloid  formation  and  stability — 
for  example,  the  formation  of  colloidal 
particles  and  the  ability  of  radionuclides 
to  adhere  to  these  particles  as  they  may 
migrate  through  the  remaining  barriers; 
and 

(ii)  Engineered  barrier  transport — for 
example,  the  movement  of 
radionuclides  dissolved  in  water  or 
adhering  to  colloidal  particles  to  be 
transported  through  the  remaining 
engineered  barriers  and  in  the 
underlying  unsaturated  zone 

(71  Insaturated  zone  flow  and 
transport  characteristics,  which  include: 

(i)  Unsaturated  zone  transport — for 
e.xample,  the  movement  of  water  with 
dissolved  radionuclides  or  colloidal 
particles  through  the  unsaturated  zone 
underlying  the  repository,  including 
retardation  mechanisms  such  as 
sorption  on  rock  or  mineral  surfaces; 

(ii)  Thermal  hydrology — for  example, 
effects  of  heat  from  the  waste  on  water 
flow  through  the  site 

(8)  Saturated  zone  flow  and  transport 
characteristics,  which  include: 

(i)  Saturated  zone  transport — for 
example,  the  movement  of  water  with 
dissolved  radionuclides  or  colloidal 
particles  through  the  saturated  zone 
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underlying  and  bexond  the  repinsiMry, 
ini  lucimt;  retardation  nicr  hani>tri-  such 
as  Mjrptiiin  "W  rm  k  nr  iTiuvrai  surfaces: 
and 

(ii)  [)iliitinn — tnr  i"\ani[ii>'.  diffusion 
of  radii  III  u(  luifs  mto  pore  spdc:es, 
di^pt-rMon    li  r  idioniK  lides  along  flow 
path--   and  nuxint;  'Aith  non- 
cnntaniiiiatfii  ground  \satt'r. 

(41  E-iinsp.htT''  ,  liarai  tiTistics,  which 
I  n  (  I  u  d '  ■ 

u!  Rt'ttT'MK  >'  binvjih'Te  and 
rtviMinatilx  ni,i\:nia!i\  exposed 
indi\  idM.ii  —  t^  I  >'\ani[ie',  biosphere  • 
vsat'T  p.(ti;'.\a\-   i^w  atpui  and  behavior 
of  rt'a^i  inabi\  iiiaxiniaUv  exposed 
indnniuai   :i!id 


(ii)  Biosphere  transport  and  uptak>> — 
for  example,  the  consumption  of  ground 
or  surface  waters  through  direct 
extraction  or  agriculture,  including 
mixing  with  non-contaminated  waters 
and  exposure  to  contaminated 
agricultural  products. 

(b)  DOE  will  evaluate  the  postclosure 
suitability  of  the  Yucca  Mountain 
disposal  system  using  criteria  that 
consider  disruptive  processes  and 
events  important  to  the  total  system 
performance  of  the  geologic  repositon,'. 
The  applicable  criteria  related  to 
disruptive  processes  and  events  include: 

(1)  Volcanism — for  example,  the 
probabildty  and  potential  consequences 


of  a  \'olcanic;  eru[)tion  inttTscc  tiny  the 
repository: 

(2)  Seismic  event- — for  example,  the 
probabilit\  and  potmiiai  <  on-f-quences 
of  an  earthquake  on  the  underground 
facilities  or  hydrologir-  svstt-m:  and 

(3j  Nuclear  criticaht\ — fur  t>xample, 
the  probal)ilitv  and  [lotential 
consequenc  es  of  a  seif-^ustaining 
nuclear  reaction  as  a  result  of  chennca! 
or  physical  processes  affcc  tin^^  th>>  -.Naste 
either  in  or  after  release  from  ijreached 
waste  pai:kayes 

[FR  Doc,  01-28.506  Filed  11-13-01:  8:45  am] 
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Disaster  Assistance;  Fire  Management 
Assistance  Grant  Program;  Final  Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  2.  9,  10.  204  and  206 

RIN  3067-AD24 

Disaster  Assistance:  Fire  Management 
Assistance  Grant  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  This  ruin  implements  section 
421)  uf  th>>  KohtTt  T,  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  as 
amended  bv  the  Di.sasfer  Mitigation  Act 
(il  2()()l),  and  provides  overall  program 
guidance  (in  the  operation  ancl 
administration  of  the  Fire  Management 
Assistance  Grant  Program. 
DATES:  This  rule  is  effective  October  30. 
2001 

Applirability  Date:  The  rule  applies 
for  fires  declared  on  or  after  October  30. 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  (;arletoii.  Chief,  C^ommunitv  and 
Family  Services  Branch.  Federal 
Emergency  Management  Agencv.  500  C 
Street  SVV.,  room  713.  Washington.  DC 
20472.  202-646-4535:  (facsimile)  202- 
646-2723;  or  (e-mail) 
Curtis  Car]pton'Z:fpma  3.0V 

SUPPLEMENTARY  INFORMATION:  On  August 
1.  2001.  at  hh  FR  <9715.  we  published 
a  proposed  nilt'  for  the  Fire 
Management  Assistance  Grant  Program 
in  the  Federal  Register  .\fter  careful 
(  onsiiieratiun  nf  thf  comments  received 
III  ri'S[)onse  to  tht^  proposed  rule,  we  are 
publishing  this  final  rule  to  implement 
the  Fire  Management  Assistance  Grant 
Program  as  directed  by  the  Disaster 
Mitigation  .Act  of  2000.  Pub.  L.  106-390. 
The  Disaster  Mitigation  Act  of  2000 
established  a  new  program  under 
Section  420  of  the  Stafford  Act.  42 
U.S.C.  5187 — the  Fire  Management 
.Assistance  Grant  Program.  By  statute. 
the  Fire  Management  Assistance  Grant 
Program  is  to  be  implemented  on 
October  30.  2001.  one  year  from 
enactment  of  the  Disaster  Mitigation  Act 
of  2000  Once  implemented,  the  Fire 
Management  Assistance  Grant  Program 
replat  HS  the  Fire  Suppression 
Assistance  Program  currently 
authorized  under  Section  420  of  the 
Stafford  Act. 

We  received  comments  from  12  State 
emergency  managers  and  foresters  on 
the  proposed  rule  for  the  Fire 
Management  Assistance  Grant  Program. 
The  rn.ijoritv  of  comments  addressed 
our  proposals  for  a  fire  cost  threshold. 
inc  iuding  the  possibility  of  establishing 
a  cumulative  fire  cost  threshold;  a  State 


operations  plan;  and  pre-positioning. 
Other  comments  received  addressed  the 
90  percent  cost-share,  the  ineligibility  of 
regular  time  for  permanently  employed 
personnel,  the  definition  of  the 
Wildland/Urban  Interface,  and  the 
payment  and  role  of  the  Principal 
Advisor. 

Fire  Cost  Threshold 

A  majority  of  commenters.  11  of  12. 
expressed  concern  with  the  calculation 
and  application  of  the  individual  fire 
cost  threshold.  In  particular  commenters 
objected  to  the  individual  fire  cost 
threshold  being  applied  to  each  and 
every  declared  fire,  and  expressed 
support  for  a  cumulative  fire  cost 
threshold  which  would  recognize 
numerous  smaller  fires  burning 
throughout  a  State. 

As  presented  in  the  proposed  rule,  the 
individual  fire  cost  threshold  is  based 
on  a  calculation  of  five  percent  x  SI. 04  ' 
X  the  State  population,  or  SlOO.OOO. 
whichever  is  higher.  Almost  all  the  11 
commenters  indicated  that  this 
individual  fire  cost  threshold  is  too  high 
a  threshold  and  would  penalize  States 
nationwide,  regardless  of  population,  if 
applied  to  everv'  declared  fire. 

One  goal  in  developing  the  Fire 
Management  Assistance  Grant  Program 
was  to  ensure  as  much  consistency  as 
possible  with  the  Public  Assistance 
Program,  which  is  also  designed  to 
provide  assistance  to  State  and  local 
governments.  In  evaluating  a  State's 
request  for  public  assistance  under  a 
Presidential  major  disaster,  the  SI. 07 
per  capita  of  the  State  population  is 
used  as  a  financial  indicator  that  a 
disaster  is  of  such  a  size  and  magnitude 
that  it  may  be  beyond  State  and  local 
resources  and  capabilities  to  respond 
and  Federal  assistance  mav  be 
warranted.  Similarly,  in  evaluating  a 
State's  initial  grant  application  under  a 
fire  management  assistance  declaration, 
five  percent  of  SI. 07  per  capita 
statewide  will  be  used  as  a  financial 
indicator  that  a  declared  fire  was  of 
such  a  size  and  magnitude  that  it  was 
beyond  State  and  local  resources  and 
capabilities  to  respond  and  that  Federal 
assistance  is  warranted. 

Although  we  feel  that  the  individual 
fire  cost  threshold  published  in  the 


'  On  (Vti)ber  9.  2001.  a  Notice  of  Adjustment  of 
.Statewide  per  Capita  Impact  Indicator  was 
published:  In  Itie  notice,  the  .Statewide  per  capita 
was  increa>ed  from  Si. 04  to  SI. 07.  This  increase 
was  based  <m  an  increase  in  the  (jansumer  Price 
Index  for  All  I  'rtian  Q)nsumers  of  2.7  percent  for 
the  12-moith  period  ending  in  August  2001.  The 
Bureau  of  LdlM)r  Statistics  of  the  U.S.  Department 
of  Lab<jr  released  the  information  on  September  18. 
2001.  The  final  rule  for  the  Fire  Management 
Assistance!  (irani  uses  S1.07.  This  figure  will  be 
adjusted  a|inually. 


proposed  rule  is  reasonable  and  justified 
and  will  help  serve  as  a  means  of 
ensuring  that  Federal  assistance  remains 
supplemental  to  State  and  local 
capabilities,  in  response  to  these 
comments,  we  have  included  a 
calculation  for  a  cumulative  fire  cost 
threshold,  while  retaining  the 
individual  fire  cost  threshold  in  the 
final  rule  (4^204.51). 

To  meet  the  cumulative  fire  cost 
threshold,  the  total  costs  of  all  declared 
and  non-declared  fires  for  which  a  State 
assumes  responsibility  in  a  given 
calendar  year  must  meet  the  threshold. 
The  cumulative  fire  cost  threshold  will 
be  3x  the  individual  fire  cost  threshold 
presented  in  the  proposed  rule  or 
5500,000,  whichever  is  higher. 
Assistance  will  only  be  provided  for  the 
declared  fire  responsible  for  meeting  or 
exceeding  the  cumulative  fire  cost 
threshold  and  any  future  declared  fires 
for  that  calendar  year.  Any  previously 
declared  fires  during  the  calendar  vear 
which  failed  to  meet  the  individual  fire 
cost  threshold  and  did  not  trigger  the 
cumulative  fire  cost  threshold  will  be 
ineligible  for  any  assistance  under  the 
Fire  Management  Assistance  Grant 
Program.  The  cumulative  fire  cost 
threshold  does  not  replace  the 
individual  fire  cost  threshold,  but  is  an 
alternative  threshold  created  to  ensure 
the  fullest  level  of  assistance  is  provided 
to  States  when  fires  are  of  a  such 
magnitude  and  severity  as  would 
constitute  a  major  disaster. 

The  fire  cost  threshold  concept  is  new 
and  untested.  We  will  therefore,  closely 
monitor  its  implementation  to  assure 
that  it  facilitates  the  fair  and  consistent 
distribution  of  assistance  under  the  new 
program,  as  intended.  Should 
significant  weaknesses  or  inequities 
surface,  we  will  correct  them  with  a  rule 
change  as  appropriate. 

Operations  Plan 

Seven  commenters  provided  us  with 
input  regarding  the  State  Operations 
Plan  for  the  Fire  Management 
Assistance  Program.  Most  commenters 
agreed  that  the  Operations  Plan  is  a        ' 
good  concept,  but  expressed  concern 
with  the  developmental  requirements  of 
the  plan  as  well  as  the  role  the  plan 
would  have  in  the  declaration  and 
grants  management  processes. 

In  particular,  many  commenters 
expressed  concern  that  FEMA  would 
interpret  the  Operations  Plans 
differently  than  States  intended,  and 
that  the  information  to  be  collated  in  the 
Operations  Plan  is  too  restrictive  if  the 
purpose  of  the  plan  is  to  assist  us  in 
evaluating  State  requests  for  fire 
management  assistance  declarations. 
Commenters  also  disagreed  with  the 
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requirement  prohibiting  States  from 
submitting  an  Operations  Plan  that 
reduced  or  lowered  capabilities  and 
resources  from  prior  year  levels.  These 
commenters  cited  budgetary-  limitations 
and  legislative  decisions  that  may 
reduce  funding  levels  from  previous 
years,  and  asked  us  to  reconsider  this 
requirement. 

Based  upon  these  comments,  it 
appears  to  us  that  the  Operations  Plan 
has  exceeded  the  scope  we  had  initially 
intended  and  has  become  unduly 
burdensome.  From  a  time  and  resources 
perspective  to  a  planning  and 
implementation  perspective,  the 
Operations  Plan  no  longer  seems  to  be 
an  appropriate  tool  for  the  Fire 
Management  Assistance  Grant  Program 
Additionally,  we  believe  that,  to  the 
extent  that  the  Operations  Plan  may 
have  helped  indicate  State  capability, 
the  fire  cost  threshold  will  adequately 
ensure  that  federal  funding  remains 
supplemental  to  State  and  local 
capabilities  and  resources  Therefore, 
we  have  decided  tc  eliminate  the 
Operations  Plan  from  the  final  rule. 

In  the  final  rule,  however,  we  have 
ensured  that  certain  information,  which 
we  had  proposed  would  be  included  in 
the  Operations  Plan,  will  still  be 
available  to  us  through  other  provisions. 
A  State  will  identify-  its  legislative 
authorities  for  firefighting  and  its 
compliance  with  the  laws  and 
provisions  applicable  to  the  Fire 
Management  Assistance  Grant  Program 
in  the  FEMA-State  Agreement  for  the 
Fire  Management  Assistance  Grant 
Program.  A  State  also  will  still  be 
required  to  develop  and  submit  a 
Hazard  Mitigation  Plan  and  a  State 
Administrative  Plan  to  the  Regional 
Director  for  approval.  A  State  can 
always  provide  the  mobilization  plan,  as 
well  as  staffing  and  resource  and 
jurisdictional  information  from  the  State 
Fire  Plan,  should  it  be  appropriate. 

Pre-positioning 

Seven  commenters  opposed  our 
proposal  on  pre-positioning. 
Specifically,  commenters  indicated  that 
pre-positioning  only  Federal  resources 
for  an  initial  two-week  period  is 
shortsighted  Many  commenters 
supported  the  inclusion  of  out-of-State 
and  compact  resources  in  the  two-week 
period,  while  others  not  only  supported 
these  additional  resources,  but  also  the 
use  of  in-State  and  local  resources. 

Commenters  also  asked  us  to  define 
what  was  considered  to  be  an 
"extraordinary-  fire  event,"  for  which 
States  could  possibly  be  eligible  to 
receive  funding  for  pre-positioned 
resources  for  up  to  30  days.  Many 
commenters  pointed  out  that  typically 


whenever  a  State  requests  Federal 
assistance  something  'extraordinary  " 
has  occurred.  A  few  commenters 
suggested  that  rather  than  separating 
pre-positioning  into  finite  periods  of 
time  which  must  be  directly  associated 
with  a  declared  fire  (an  initial  period  of 
up  to  2  weeks,  with  a  maximum  of  up 
to  30  days),  that  we  base  eligibility  on 
the  severity  of  conditions  existing  that 
would  be  conducive  to  a  catastrophic 
fire  happening  if  resources  were  not 
available  for  immediate  response. 

As  a  result  of  these  comments,  in  the 
final  rule  costs  for  the  pre-positioning  of 
Federal.  out-of-State  (including 
compact),  and  international  resources 
may  be  eligible  for  pre-positioning.  but 
only  for  the  period,  up  to  a  maximum 
of  21  days  before  the  declared  fire,  that 
the  State  can  demonstrate  such  pre- 
positioning  was  warranted  based  on 
recognized  scientific  indicators  These 
indicators  include,  but  are  not  limited  to 
drought  indices,  short-term  weather 
forecasts,  the  current  number  of  fires 
burning  in  the  State,  and  the  availability 
of  in-state  firefighting  resources,  and 
may  also  include  other  quantitative 
indicators  with  which  to  measure  the 
increased  risk  of  the  threat  of  a  major 
disaster 

The  Regional  Director  w-ill  determine 
the  number  of  days  of  pre-positioning  to 
be  approved  for  Federal  funding,  up  to 
a  maximum  of  21  days  before  the 
declared  fire  All  eligible  pre- 
positioning  w-ill  still  need  to  be  directly 
associated  with  a  declared  fire  to  be 
eligible  since  Section  420  is  ver\-  clear 
that  all  assistance  authorized  must  be 
for  the  "mitigation,  management,  and 
control  of  any  fire  on  public  or  private 
forestland  or  grassland  that  threatens 
such  destruction  as  would  constitute  a 
major  disaster."  (Emphasis  added). 

Cost  Share 

Four  commenters  provided  input  on 
the  cost  share.  All  four  commenters 
welcomed  streamlining  the  cost-share  to 
75  percent  Federal,  25  percent  non- 
Federal  The  commenters  revealed, 
however,  that  the  possibility  of 
receiving  a  90  percent  cost-share  was 
more  confusing  than  helpful  and  added 
an  element  of  complexitv-  not  keeping 
with  the  original  intent  of  a  simple 
formula  of  75  percent  Federal  cost-share 
for  all  declared  fires. 

Based  on  these  comments  and  the  fact 
that  the  90  percent  Federal  cost-share 
would  be  used  infrequently,  we  have 
decided  to  eliminate  the  90  percent 
Federal  cost-share  in  the  final  rule 

Grants  Management 

Four  commenters  wrote  to  provide  us 
with  suggestions  to  improve  our  grants 


management  process.  Most  of  the 
discussion  was  focused  on  our 
requirement  that  the  Standard  Form 
(SF)  424  (Request  for  Federal 
Assistance)  document  actual  costs. 
Commenters.  citing  the  application 
process  for  other  Stafford  .^ct  disaster 
assistance  programs,  such  as  the  Public 
.Assistance  Program,  suggested  that  the 
SF  424  be  submitted  based  on  estimated 
costs.  As  actual  costs  are  received,  the 
SF  424  then  can  be  amended  to  reflect 
any  adjustments  Commenters  also 
provided  a  myriad  of  other  changes  we 
could  implement  to  overhaul  our  grants 
management  process  The  proposed 
changes  included  using  forms  other 
than  the  FE.MA  forms  listed,  and 
instituting  new  deadlines  for  submittal 
of  these  forms  and  the  completion  of  the 
grants  management  process. 

Generally,  costs  under  the  Fire 
Management  Assistance  Grant  Program 
will  be  submitted  after  all  eligible  work 
has  been  completed  and  w-iil  be 
documented  on  the  SF  424  as  non- 
construction  costs;  whereas  costs  under 
the  Public  .Assistance  Program  are 
submitted  before  eligible  work  has 
begun  and  are  documented  on  the  SF 
424  primarily  as  construction  costs. 

Since  eligible  work  under  the  Public 
Assistance  Program  can  take  several 
months  to  years  to  complete  and  is  a 
longer-term  process  in  which  we 
provide  progress  payments  as  work  is 
completed,  it  is  not  uncommon  for  the 
SF  424  to  be  submitted  by  the  Grantee 
based  on  the  estimated  costs  of  the 
disaster.  For  the  purposes  of  the  Fire 
Management  Assistance  Grant  Program, 
however,  all  eligible  work  should  be 
completed  no  later  than  30  days  after 
the  close  of  the  incident  period  for  a 
declared  fire  Due  to  the  short-term, 
non-construction  nature  of  the  work 
performed  and  costs  incurred,  we  do  not 
see  the  need  to  base  approval  of  the 
initial  grant  award  on  estimated  costs 
Therefore,  under  the  Fire  Management 
Assistance  Grant  Program,  we  will 
continue  to  approve  the  initial  grant 
application  based  on  actual  costs  Once 
a  State  has  documented  that  its  actual 
costs  meet  the  fire  cost  threshold,  we 
may  approve  the  initial  grant  award  and 
the  State  may  submit  amendments  to 
the  grant  award  as  necessarv 

Based  on  our  consultation  with  our 
Financial  and  Acquisition  Management 
Division,  as  well  as  our  Regional 
program  staff,  no  changes  will  be  made 
to  our  grants  management  process  at 
this  time  We  appreciate  the  comments 
received  and  will  be  closely  monitoring 
the  grants  management  process  under 
the  Fire  Management  .Assistance 
Program  once  the  program  takes  effect 
on  October  30.  2001 


I 
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Regular  Time 

Three  commenters  expressed  concern 
that  regular-time  for  permanently 
employed  personnel  is  ineligible  under 
the  Fire  Management  As.sistance  Grant 
Program,  These  three  commenters 
explained  that  there  are  real  costs  to 
States  when  permanently  employed 
personnel  are  deployed  in  support  of 
firefighting  efforts  We  understand  that 
there  are  real  c;osts  to  the  State: 
however,  the  regular  time  salaries  of 
permanently  employed  personnel. 
including  those  reassigned  to  the  fire 
line,  would  still  he  incurred  in  the 
absence  of  a  fire  management  assistance 
declaration  In  addition,  this  approach 
IS  consistent  with  our  practice  in  the 
Public  .■\ssistan<  e  Program  Therefore, 
regular  time  for  permanently  employed 
personnel  will  remain  ineligible  in  the 
final  rule. 

Definition  of  VVildland/l'rban  Interface 

Three  comm-'Hters  suggested  an 
alternatn>'  definition  for  wildland/ 
urban  interface  The  three  commenters 
suggested  that  we  use  the  definition  of 
wildland' urban  interface  contained  in 
the  publication  Fire  in  the  West,  the 
Wildland  i'rtjun  Interface  Problem. 
While  a  very  thorough  definition  of 
wildland.'urbaii  interface,  our 
discussions  with  the  National  Fire 
Protection  Association  and  the  Forest 
.Service.  L.'nited  States  Department  of 
.■\griculture,  have  led  us  to  believe  that 
this  definition  is  by  no  means  the 
definitive  or  nationally  accepted 
definition  of  wildland/urban  interface. 
.Since  we  do  not  mention  the  wildland/ 
urban  interfa(  e  anywhere  in  the  final 
regulations,  we  are  deleting  it  from  the 
definitions  section  of  the  final  rule 
(§204.3). 

Payment  of  the  Principal  Advi.sor 

Three  c nmmenters  asked  why  we  pay 
for  the  Pnnc  ipal  Advisor  east  of  the 
Mississippi,  but  not  west  of  the 
Mississippi   In  1996,  we  were  advised 
by  the  Forest  Service.  USDA,  thai 
Principal  Advisors  west  of  the 
Mississippi  do  not  require  any 
reimbursement,  while  Principal 
.Advisors  east  of  the  Mississippi  require 
reimbursement  beyond  regularly 
scheduled  hours.  We  have  operated 
under  this  guidance  ever  since.  Since 
this  is  a  F-^'deral  policy,  we  have 
decided  to  delete  this  section  from  the 
final  rule 

Role  of  the  Principal  Advisor 

The  commenters  who  questioned  our 
payment  for  the  Principal  Advisor  also 
questioned  the  role  of  the  Principal 
.\dvisor  and  indicated  that  the  role  was 
not  made  clear  in  the  proposed  rule.  We 


feel  that  the  role  was  clear  in  the 
proposed  rule.  We  rely  on  the  Principal 
Advisor  to  provide  us  with  technical 
assistance  in  gathering  the  appropriate 
information  to  help  us  assess  the 
potential  threat  posed  by  a  fire  or  fire 
complex.  Although  we  will  not  be 
providing  any  additional  clarification  in 
the  final  rule  on  the  role  of  the  Principal 
Advisor,  we  may  consider  doing  so  in 
related  guidance  materials  still  to  be 
developed  for  the  Fire  Management 
Assistance  Grant  Program. 

Criteria 

Two  commenters  discussed  "the 
potential  impact  on  environmental  and 
historic/cultural  resources"  declaration 
criterion.  One  commenter  suggested  that 
we  rethink  the  inclusion  of  this  criterion 
since  these  resources  are  not  eligible  for 
assistance  under  the  Fire  Management 
Assistance  Grant  Program.  Another 
commenter  applauded  the  inclusion  of 
this  criterion  in  our  overall  evaluation 
criteria.  Although  it  was  our  intent  to 
recognize  these  resources  and 
acknowledge  them  as  important,  we 
recognize  that  it  is  not  appropriate  to 
include  this  criterion  in  the  content  of 
the  final  rule.  Therefore,  this  criterion 
has  been  removed  from  the  final  rule. 

Other  Comments 

We  received  various  individual 
comments  addressing  demolition  of 
damaged  facilities  and  removal  of 
demolition  debris  under  Section  403. 
soil  restoration/reseeding  efforts  under 
repair  of  firefighting  damage, 
unreasonableness  of  the  requirement  to 
develop  a  hazard  mitigation  plan,  and 
delegation  of  declaration  authority  to 
the  Regional  Director.  While  the 
discussions  were  thoughtful,  and  we 
understand  the  rationale  for  their 
proposal,  we  do  not  agree  with  these 
comments  and  have  not  made  any 
changes  in  the  final  regulations  to 
reflect  these  suggestions. 

We  have  made  several  changes  to  the 
proposed  rule  intended  to  improve  the 
overall  operation  of  the  Fire 
Management  Assistance  Grant  Program 
and  the  delivery  of  assistance  under  the 
program.  These  changes  include  the 
adoption  of  a  cumulative  fire  cost 
threshold,  the  elimination  of  the  State 
Operations  Plan,  the  modification  of  our 
proposal  for  pre-positioning.  and  the 
elimination  of  a  90  percent  Federal  cost- 
share.  I 

This  final  rule  also  contains  a  new 
provision.  §  206.42(d),  that  was  not  in 
the  proposed  rule.  The  section  reiterates 
the  statutory  provision  concerning 
recovery  of  assistance  for  intentional 
acts  contained  in  42  U.S.C  5160. 


National  Environmental  Policy  Act 

This  rule  is  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  44  CFR  10.8(d)(2)(ii). 
where  the  rule  is  related  to  actions  that 
qualifv'  for  categorical  exclusion  under 
44  CFR  10.8(dK2)(xix). 

Regulator,'  Planning  and  Review 

We  have  formally  submitted  this  rule 
to  GMB  for  review.  This  rule,  however, 
is  not  economically  significant  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  September  30, 
1993;  it  would  not  have  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more,  or  adversely  affect  in  a  material 
way  the  economy  or  State  governments 
or  communities.  The  rule  sets  out  the 
administrative  requirements  for 
applying  for  and  receiving  Federal  fire 
management  assistance  grants.  Based  on 
the  historv  of  the  Fire  Suppression 
Assistance  Program  currently 
authorized  by  Section  420  of  the 
Stafford  Act,  and  the  components  in  this 
rule,  we  anticipate  that  the  total  of 
grants  we  provide  annually  will 
typically  not  exceed  S15  million,  though 
in  years  with  extraordinary  fire 
conditions  and  activity,  we  could 
provide  grants  totaling  over  $50  million. 
We  do  not  anticipate  providing  over 
SlOO  million  annually.  We  have  vetted 
thoroughly  all  proposed  policy  changes 
with  the  affected  constituents. 

Regulatory  Flexibility  Act 

We  certif\'  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulator}'  Flexibility 
Act.  This  rule  deals  with  assistance  to 
States  and  local  governments  to  provide 
supplemental  Federal  assistance  to  fight 
fires  burning  on  publicly  or  privately 
owned  forest  or  grassland  which 
threaten  such  destruction  as  would 
constitute  a  major  disaster:  it  provides 
program  guidance  and  outlines 
administrative  requirements  for  the  Fire 
Management  .Assistance  Grant  Program 
as  they  relate  to  States  and  local 
governments.  We  developed  this  rule  in 
consultation  with  the  States  and  we 
estimate  that  the  cost  impacts  of  the 
changes  are  neutral  Thus,  we  do  not 
expect  the  final  rule  (1)  to  affect 
adversely  the  availability  of  funding  to 
small  entities.  (2)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(3)  to  create  any  additional  burden  on 
small  entities.  We  have  not  prepared  a 
regulatory  flexibility  statement. 
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Papen\'ork  Reduction  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq..  we  have 
submitted  the  collections  of  information 
applicable  to  this  rule  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  OMB  has  reviewed  and 
approved  the  information  collections  in 
this  rule  and  assigned  OMB  control 
number  3067-0290 

During  the  comment  period  we 
solicited  public  comment  on: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
F1EMA,  including  whether  the 
information  will  have  practical  utility; 

(2)  Whether  our  estimate  of  the 
burden  of  the  proposed  collection  of 
information  is  accurate,  including  the 
validity  of  the  methodology  and 
assumptions  that  we  used; 

(3)  What  we  might  do  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  that  we  are  to  collect:  and 

(4)  What  other  measures  we  can  take 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
automated,  electronic,  mechanical, 
electronic  submission  of  responses,  or 
other  technological  collection 
techniques. 

Following  is  a  summary  of  how  each 
form  will  be  used: 

(a)  FESt^-State  Agreement  We 
provide  Federal  assistance  under 
section  420  of  the  Stafford  Act  and  a 
FEMA-State  Agreement  for  the  Fire 
Management  Assistance  Grant  Program. 
The  Governor  and  the  Regional  Director 
sign  the  .Agreement,  which  contains  the 
necessary  terms  and  conditions 
consistent  with  the  provisions  of 
applicable  laws  and  Executive  Orders, 
and  specifies  the  type  and  extent  of 
Federal  assistance  to  be  provided. 
Supplemental  agreements  may  be 


executed  as  necessan"  to  update  the 
agreement. 

(b)  FEMA  Form  90-58  Request  for  Fire 
Management  Assistance  is  used  by  the 
State  to  provide  information  to  support 
the  need  for  a  declaration.  .Additional 
supporting  information  may  be 
furnished  by  the  State  or  requested  bv 
FEMA  after  the  initial  request  has  been 
received.  Since  the  program  will  operate 
on  a  "real-time"  incident  basis,  a 
request  for  a  declaration  must  be 
submitted  while  a  fire(s)  is  burning  and 
uncontrolled.  .A  State  may  request  a 
declaration  by  telephone,  promptly 
following  up  the  conversation  with  the 
FEMA  Form  90-58 

(c)  Standard  Form  424  Request  for 
Federal  Assistance  must  be  completed 
by  the  State  when  applying  for  a  grant 
under  a  declared  fire.  The  424  and 
accompanying  documentation  must  be 
submitted  by  a  State  to  FEMA  s 
Regional  Director  within  9  months  of 
declared  fire  The  424  documents  the 
incident  period  of  the  fire,  the 
performance  period  of  the  grant,  and  all 
costs  claimed  under  the  approved 
declaration. 

(d)  FEMA  Form  90-91  Project 
Worksheet  is  prepared  by  the  Principal 
.Advisor  and  FEM.A  and  State  staff 
working  with  the  applicant.  The  PW  is 
used  to  report  on  the  costs  incurred  by 
applicant  for  mitigation,  management. 
and  control  activities  and  is  used  by 
FEMA  to  reimburse  applicants  based  on 
eligible  costs  as  described  in  the 
proposed  regulation  for  the  Fire 
Management  Assistance  Program 

(e)  A  State  Administrative  Plan  must 
be  developed  by  the  State  for  the 
administration  of  the  fire  management 
assistance  grant  The  plan  must 
designate  the  State  agency  that  has 
responsibility  for  program 
administration  and  ensure  State 
compliance  with  the  provisions  of  law 
and  regulation  applicable  to  fire 
management  assistance  grants. 


(H  FEMA  Form  20-10.  Financial 
Status  Report,  is  used  by  the  State  in  its 
final  reporting  of  costs  under  the  Fire 
Management  Assistance  Grant  Program. 

(g)  Standard  Form  270.  Request  for 
Advance  or  Reimbursement,  is  used  by 
the  State  as  an  option  to  receive  funds 
The  other  option  is  use  of  FEMAs  Letter 
of  Credit  procedures 

(hi  Operations  Plan.  Based  on 
comments  received  regarding  the  use  of 
the  Operations  Plan,  we  have  eliminated 
the  requirement  from  the  final  rule. 

(i)  Hazard  Mitigation  Plan  A  plan  to 
develop  actions  the  State,  local,  or  tribal 
government  will  take  to  reduce  the  risk 
to  people  and  property  from  all  hazards. 
The  intent  of  hazard  mitigation 
planning  under  the  Fire  Management 
.Assistance  Grant  Program  is  to  identify' 
wildfire  hazards  and  cost-effective 
mitigation  alternatives  that  produce 
long-term  benefits  We  address 
mitigation  of  fire  hazards  as  part  of  the 
State's  comprehensive  Hazard 
Mitigation  Plan,  described  in  44  CFR 
subpart  M 

(j)  Appeals  When  a  State's  request  for 
a  fire  management  assistance 
declaration  is  denied,  the  Governor  of  a 
State  or  Governors  .Authorized 
Representative  may  appeal  the  decision 
in  WTiting.  Likewise,  applicants  may 
appeal  any  cost  or  eligibility 
determination  under  an  approved 
declaration  .Appeals  usuallv  consist  of 
a  letter  briefly  describing  the  reason  for 
the  appeal  and  any  new  supporting 
documentation  the  State  or  applicant 
submits  to  FEMA  for  review. 

(k)  Duplication  of  Benefits.  .Applicants 
are  required  to  notif\  FEMA  of  all 
benefits,  actual  or  anticipated,  received 
from  other  sources  for  the  same  loss  for 
which  they  are  applying  to  FEMA  for 
assistance.  >Jotification  can  be 
accomplished  m  a  letter,  accompanied 
by  supporting  documentation. 

The  estimated  hour  burden  is: 


Burden  Item 


Hours  per 
respondent 


Respondents 

per  year 


Burden  tKHjrs 
per  year 
(in  txxjrs) 


Comments 


FEMA-State  Agreement  ...     5  minutes 


1 


PEMA  Fomi  90-58 
Standard  Form  424 
FEMA  Fomi  90-91 


1  hour  

1  hour  

30  minutes 


9 
9 

1.000 


500 


We  estimate  5  minutes  (or  tt>e  Governor  to  sign  tttis 
agreemeni  which  has  the  terms  and  conditions  tor 
the  Fire  Mar\agement  Assistance  Grant  Program 
(FMAGP) 

States  use  this  torrr  lo  support  their  request  tor  a 
Oectara^on 

The  State  must  complete  this  form  and  artachments 
when  applying  lor  a  grant  under  a  declared  tire 

Prepared  by  the  Principal  Advisor  FEMA  and  State 
staft  and  the  applicant  This  torm  documents  the 
costs  incurred  by  an  applican?  tor  Tiitigation  man- 
agement and  control  activities  associated  wrth  a 
declared  tire  and  tc  reimburse  applicants  based 
on  eligible  costs  descntjed  in  ttie  proposed  regu- 
lations tor  the  FMAGP 
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Burden  item 


Hours  per 
respondent 


FEMA  Form  20-10 


1  hour 


Respondents 
per  year 


Standard  Form  270  or  Let-      30  minutes 
ler  of  Credit 

State  Administrative  Plan        8  hour  


State  Hazard  Mitigat/on  160 

Plan 


Appeals 


Duplication  of  Benefits 
Total  Burden  Hours 


1  hour 


1  hour 


20 


20 


Burden  hours 
per  year 
(in  hours) 


Comments 


9 


72 
1440 


20 

20 
2.085 


The  State  uses  this  to  submit  a  final  reporting  of 
costs  for  a  fire  management  assistance  grant 
(FMAG). 

The  State  uses  this  form  as  an  option  to  receive 
funds  Ttie  other  option  is  use  of  FEMA's  Letter  of 
Credit  procedures 

The  State  must  develop  this  plan  for  administration 
of  the  Ff/AG 

A  plan  to  develop  actions  the  State,  local,  or  tntjal 
government  will  take  to  reduce  the  nsk  to  people 
and  property  from  all  hazards  The  State  Hazard 
(litigation  Plan  is  to  identify  wildfire  hazards  and 
to  implement  actions  that  produce  continual  tiene- 
fits  and  have  a  long-term  impact  Mitigation  of  fire 
hazards  are  part  of  the  States  comprehensive 
Hazard  l^itigation  Plan  44  CFR  Part  206,  Subpart 
M. 

Appeals  usually  consist  of  a  letter  briefly  descnbing 
the  reason  for  the  appeal  and  any  new  supporting 
eviderKe  for  review 

Notification  consists  of  a  letter  and  supporting  docu- 
mentation 


For  the  purposes  of  this  rule  we  estimate  the  lollowing  annual  cost  burdens 


Requests  from; 

Numt)er  re- 
quests 

Est  d  hours/ 
requester 

1 

Cosl'hour 

Costs/year 

States     ^ 

Local  Governments   

9 
1.000 

172 
0.52 

$40 
20 

S61,812 
10  400 

Totals  Costs/Year  .. 

$80  240 

Exft  utivt'  Ordpr  11132.  Ffderalism 

This  rule  irnulves  no  policies  that 
have  federalism  implir:ation,s  under 
Executive  Order  1.31J2.  Federalism, 
dated  August  4.  1999  The  rule 
establishes  the  administrati\e 
requirements  fur  the  Fire  Management 
.Assistance  Grant  Program  in  applying 
for  and  receiving  Federal  grants.  It 
involves  no  preemption  of  St*te  law  nor 
does  It  limit  ,State  policymaking 
dis(,retion   Nevertheless,  in  the  course 
of  designing  the  Fire  Management 
.Assistance  Grant  Program,  we  met  with 
State  emergency  managers  and  foresters. 
and  representatives  from  Tribal 
governments  and  the  Forest  Service, 
I  SDA,  in  lanuarv  2001  to  gather  input 
on  the  failings  of  the  Firt-  .Suppression 
.Assistance  Program  and  to  see  what 
steps  we  could  take  to  improve  the 
deliverv  of  assistance  under  the  Fire 
Management  .Assistanc:e  Cirant  ProKram 
Based  upon  their  input,  we  drafted  this 
rule  Both  FEMA  and  State  concerns 
and  the  extent  to  which  this  rule  meets 
those  ( oncerns  are  set  out  earlier  in  the 
preamble. 


Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

We  heve  reviewed  the  proposed  rule 
under  Executive  Order  13175.  which 
became  effective  on  Februarv-  6,  2001 . 
Under  the  Fire  Management  Assistance 
Grant  Program,  tribal  governments  will 
have  the  option  to  submit  requests  for 
fire  management  assistance  detlarations 
directly  to  us  and  to  serve  as  "Grantee," 
carrying  out  "State"  roles  when  a  grant 
application  under  the  declaration  has 
been  approved 

In  reviewing  the  rule,  we  find  that  the 
rule  does  not  have  "tribal  implications 
as  defined  in  Executive  Order  13175 
because  it  will  not  have  a  substantia! 
dire<:t  effect  on  one  or  more  Indian  tribal 
governments,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribal  governments,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribal 
governments.  Moreover,  the  rule  does 
not  impose  substantial  direct 
compliance  costs  on  tribal  governments. 
n(jr  does  it  preempt  tribal  law,  impair 
treaty  rights  or  limit  the  self-governing 
powers  of  tribal  governments. 


List  of  Subjects 

44  CFR  Part  2 

Administrative  practice  and 
procedure. 

44  CFR  Part  9 

Flood  Plains,  Reporting  and 
recordkeeping  requirements. 

44  CFR  Part  m 

Environmental  impact  statements, 

44  CFR  Part  204 

Administrative  practice  and 
procedure,  Fire  management  assistance. 
Grant  programs-fire  management. 
Reporting  and  recordkeeping 
requirements. 

44  CFR  Part  206 

Administrative  practice  and 
procedure.  Community  facilities, 
Disaster  Assistance.  Grant  programs. 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  amend  44  CFR.  chapter 
I  as  follows: 
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PART  2— ORGANIZATION. 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

1 ,  The  authority  citation  for  Fart  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5.t2;  Reorganization 
Plan  No  .3  of  1978.  5  U.S.C.  App   1;  E.O. 
12127.  3  CFR.  1979  Comp  .  p.  376;  E.O. 
12148.  as  amended.  3  CFR,  1979  Comp.,  p. 
412. 

§2.81     [Amended] 

2  In  44  CFR  2  81  amend  the  list  of 
current  OMB  control  numbers  bv 

inserting    204 3067-0290"  between 

"1.51  subpart  B  '  and  "205  33" 

PART  9— FLOODPLAIN  MANAGEMENT 
AND  PROTECTION  OF  WETLANDS 

3.  Revise  the  authority  for  Part  9  to 
read  as  follows: 

Authoritv:  E  O   1 1988  of  Mav  24.  1977.  3 
CFR.  1177  Comp,,  p.  117:  E.O. '11990  of  Mav 
24  1977.  3  CFR,  1977  Comp.  p,  121: 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943.  3  CFR.  1978  Comp  .  p   329:  E.O. 
12127  of  Man  h  31.  1979,  44  FR  19367.  3 
CFR,  1979  Comp  ,  p.  376;  E.O.  12148  of  lulv 
20.  1979,  44  FR  43239.  3  CFR.  1979  Comp.. 
p.  412,  as  ame.ndfd  ,  E.O.  12127:  E.O.  12148; 
42  U.S.C.  5201. 

§9.5    [Amended] 

4   Revise  44  CFR  9.5  (c){6),  to  read 
"Fire  Management  Assistance  (Section 
420)," 

PART  10— ENVIRONMENTAL 
CONSIDERATIONS 

5.  The  authority  for  Part  10  continues 
to  read  as  follows: 

Authoritv:  42  U.S.C  4321  pf  seq..  E.O, 
U514  of  .March  7,  1970,  35  FR  4247,  as 
amended  by  E,0.  11991  of  March  24.  1977, 
3  CFR.  1977  Comp.,  p   123:  Reorganization 
Plan  No.  3  of  1978   43  FR  41943,  3  CFR.  1978 
Comp,.  p.  329;  E.O   12127  of  March  31.  1979, 
44  FR  19367.  3  CFR,  1979  Comp  .  p.  376:  E.O 
12148  of  luly  20.  1979.  44  FR  43239.  3  CFR 
1979  Comp  .  p  412.  as  amended. 

§10.8    [Amended] 

6.  Revise  44  CFR  10.8  (d)(2)(xixHN)  to 
read  "Fire  Management  .Assistance 
Grants  " 

7.  Add  Part  204  to  read  as  follows: 

PART  204— FIRE  MANAGEMENT 
ASSISTANCE  GRANT  PROGRAM 

Subpart  A — General 

Sec. 

204.1  Purpose. 

204.2  Scope. 

204.3  Definitions  used  throughout  this  part. 
204.4-204.20     (Reserved) 

Sut>part  B — Declaration  Process 

204,21      Fire  management  assistance 
det  la.-ation  criteria 


204.22  Suti-    ■•     a  a  request  for  a  fire 
managemeiit  assistance  declaration, 

204.23  Processing  a  request  for  a  fire 
management  assistance  declaration. 

204.24  Determination  on  request  for  a  fire 
management  assistance  declaration. 

204.25  FEM,A-State  Agreement  for  Fire 
Management  Assistance  Grant  Program. 

204.26  Appeal  of  fire  management 
assistance  declaration  denial. 

204.27-204.40     (Reserved] 

Subpart  C — Eligibility 

204  4i     .Applicant  eligibility. 
204  4  2     Eligible  costs. 
204  43     Ineligible  costs. 
204  44-204  50     I  Reserved] 

Subpart  D — Grant  Application  Procedures 

204.51  Application  and  approval 
procedures  for  a  fire  management 
assistance  grant, 

204.52  Application  and  approval 
procedures  for  a  subgrant  under  a  fire 
management  assistance  grant. 

204.53  Certifying  costs  and  payments. 

204.54  Appeals. 
204.55-204.60     (Reserved] 

Sut>part  E — Grant  Administration 

204.61  C^st  share 

204.62  Duplication  and  recovery  of 
assistance. 

204  63     Allowable  costs. 

204  fi4     Reporting  and  audit  requirements. 

.^uthority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  .Assistance  Act.  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978.  43  FR  41943.  3  CFR.  1978  Comp.. 
p.  329:  E.O.  12127.  44  FR  19367,  3  CFR,  1979 
Comp,.  p.  376:  E.O.  12148   44  FR  43239.  3 
CFR,  1979  Comp.,  p.  412.  and  E  O  12673,  54 
FR  12571,  3  CFR,  1989  Comp,  p.  214 

Subpart  A — General 

§204.1     Purpose, 

This  part  provides  information  on  the 
procedures  for  the  declaration  and 
grants  management  processes  for  the 
Fire  Management  A.ssistance  Grant 
Program  in  accordance  with  the 
provisions  of  section  420  of  the  Stafford 
■Act  This  part  also  details  applicant 
eligibility  and  the  eligibilitv  of  costs  to 
be  considered  under  the  program  We 
(FEMA)  will  activelv  work  with  State 
and  Tribal  emergency  managers  and 
foresters  on  the  efficient  delivery  of  fire 
management  assistance  as  directed  bv 
this  part 

§204.2    Scope. 

This  part  is  intended  for  those 
individuals  responsible  for  requesting 
declarations  and  administenng  grants 
under  the  Fire  Management  .Assistance 
Grant  Program,  as  well  as  those 
applying  for  assistance  under  the 
program 


§  204.3     Definrtions  used  throughout  this 
part. 

Applicant.  A  State  or  Indian  tribal 
government  submitting  an  application 
to  us  for  a  fire  management  assistance 
grant,  or  a  State,  local,  or  Indian  tribal 
government  submitting  an  application 
to  the  Grantee  for  a  subgrant  under  an 
approved  firi^  management  assistance 
grant. 

Associate  Director.  The  Associate 
Director  or  Assistant  Director,  as 
applicable,  of  the  Readiness,  Response 
and  Recovery  Directorate  of  FEMA,  or 
his 'her  designated  representative. 

Declared  tirf-  .An  uncontrolled  fire  or 
fire  complex,  threatening  such 
destruction  as  would  con.stitute  a  major 
disaster,  which  the  .Associate  Director 
has  approved  in  response  to  a  State's 
request  for  a  fire  management  assistance 
declaration  and  in  accordance  with  the 
criteria  listed  in  ^  204  21, 

Demobilization  The  process  and 
procedures  for  deactivating 
disassembling,  and  transponing  back  to 
their  point  of  origin  all  resources  that 
had  h(^n  provided  to  respond  to  and 
support  d  declared  fire, 

FEMA  Form  «0-9I.  see  Project 
Worksheet, 

Fire  complex  Two  or  more  individual 
fires  located  in  the  same  general  area 
which  are  assigned  to  a  single  Incident 
Commander 

Governor  s  Authorized  Representative 
I  GAR  I  The  person  empowered  bv  the 
Governor  to  execute,  on  behalf  of  the 
State,  all  necessarv  documents  for  fire 
management  assistance,  including  the 
request  for  a  fire  manaepment  assistance 
declaration 

Grant  .An  award  nf  financ  lal 
assistance,  including  cooperative 
agreements,  by  FE.MA  to  an  eligible 
Grantee  The  grant  award  will  be  based 
on  the  proiected  amount  of  total  eligible 
costs  for  which  a  State  submits  an 
application  and  that  FEM.A  approves 
related  to  a  declared  fire 

Grantee  The  Grantee  is  tiie 
government  to  which  a  grant  is  awarded 
which  IS  accountable  for  the  use  of  the 
funds  provided  The  Grantee  is  the 
entire  legal  entity  even  if  onh  a 
particular  component  of  the  entity  is 
designated  in  the  grant  award 
document  Onerallv,  the  State,  as 
designated  m  the  FEM.A-Stat«^ 
.Agreement  for  the  Fire  .Management 
.Assistance  Grant  Program,  is  the 
Grantee   However,  after  a  declaration, 
an  Indian  tribal  government  may  choose 
to  be  a  Grantee,  or  it  mav  act  as  a 
subgrantee  under  the  State  .An  Indian 
tribal  government  acting  as  Grantee  will 
assume  the  responsibilities  of  a    state", 
as  described  in  this  Part,  for  the  purpose 
of  administering  the  grant 
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Hazard  mitigatinn  plan.  A  plan  to 
develop  actions  the  State,  local,  or  tribal 
i^overnment  will  take  to  reduce  the  risk 
to  people  and  property  from  all  hazards. 
The  intent  of  hazard  mitigation 
planning  under  the  Fire  Management 
Assistance  Grant  Program  is  to  identify 
wildfire  hazards  and  cost-effective 
mitigation  alternatives  that  produce 
long-term  benefits.  We  address 
mitigation  of  fire  hazards  as  part  of  the 
State's  comprehensive  Hazard 
Mitigation  Plan,  described  in  44  CFR 
part  206.  subpart  M. 

Incident  commander.  The  ranking 
official  responsible  for  overseeing  the 
management  of  fire  operations, 
planning,  logistics,  and  finances  of  the 
field  response. 

Incident  period  The  time  interval 
during  which  the  declared  fire  occurs. 
The  Regional  Director,  in  consultation 
with  the  Governor's  Authorized 
Representative  and  the  Principal 
.■\dvisor.  will  establish  the  incident 
period.  Generally,  costs  must  be 
incurred  during  the  incident  period  to 
be  considered  eligible. 

Indian  tribal  government  An  Indian 
tribal  government  is  any  Federally 
recognized  governing  body  of  an  Indian 
or  Alaska  Native  trihte.  band,  nation, 
pueblo,  village,  or  community  that  the 
Secretary  of  Interior  acknowledges  to 
exist  as  an  Indian  tribe  under  the 
Federallv  Recognized  Tribe  List  Act  of 
1994.  25'i:.S.t;.  479a.  This  does  not 
include  Alaska  Native  corporations,  the 
ownership  of  which  is  vested  in  private 
indi\idudls 

Individual  assistance  Supplementary 
Federal  assistance  provided  under  the 
Stafford  Act  to  individuals  and  families 
adversely  affet:ted  by  a  major  disaster  or 
an  emergency  Such  assistance  may  be 
provided  directly  by  the  Federal 
Government  or  through  State  or  local 
governments  or  disaster  relief 
organizations  For  further  information, 
see  subparts  D.  E.  and  F  of  part  206. 

Local  government.  A  local 
government  is  any  county,  municipality, 
city.  town,  township,  public  authority, 
school  district,  special  district, 
intrastate  district,  council  of 
governments  (regardless  of  whether  the 
council  of  governments  is  incorporated 
as  a  nonprofit  corporation  under  State 
law),  regional  or  interstate  government 
entity,  or  agenrv  or  instrumentality  of  a 
local  government;  any  Indian  tribal 
government  or  authorized  tribal 
organization,  or  .\laska  Native  village  or 
organization;  and  any  rural  community, 
unincorporated  town  or  village,  or  other 
public  entity,  for  which  an  application 
for  assistance  is  made  by  a  State  or 
political  subdivision  of  a  State 


Mitigation,  management,  and  control. 
Those  activities  undertaken,  generally 
during  the  incident  period  of  a  declared 
fire,  to  minimize  immediate  adverse 
effects  and  to  manage  and  control  the 
fire.  Eligible  activities  may  include 
associated  emergency  work  and  pre- 
positioning  directly  related  to  the 
declared  fire. 

Mobilization.  The  process  and 
procedures  used  for  activating, 
assembling,  and  transporting  all 
resources  that  the  Grantee  requested  to 
respond  to  support  a  declared  fire. 

Performance  Period.  The  time  interval 
designated  in  block  13  on  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  for  the  Grantee  and 
all  subgrantees  to  submit  eligible  costs 
and  have  those  costs  processed, 
obligated,  and  closed  out  by  FEMA. 

Pre-pasitioning.  Moving  existing  fire 
prevention  or  suppression  resources 
from  an  area  of  lower  fire  danger  to  one 
of  higher  fire  danger  in  anticipation  of 
an  increase  in  fire  activity  likely  to 
constitute  the  threat  of  a  major  disaster 

Principal  advisor.  An  individual 
appointed  by  the  Forest  Service,  United 
States  Department  of  Agriculture,  or 
Bureau  of  Land  Management. 
Department  of  the  Interior,  who  is 
responsible  for  providing  FEMA  with  a 
technical  assessment  of  the  fire  or  fire 
complex  for  which  a  State  is  requesting 
a  fire  management  assistance 
declaration  The  Principal  Advisor  also 
frequently  participates  with  FEMA  on 
other  wildland  fire  initiatives. 

Project  worksheet.  FEMA  Form  90-91. 
which  identifies  actual  costs  incurred 
by  eligible  applicants  as  a  result  of  the 
eligible  firefighting  activities. 

Public  assistance.  Supplementary 
Federal  assistance  provided  under  the 
Stafford  Act  to  State  and  local 
governments  or  certain  private, 
nonprofit  organizations  for  eligible 
emergency  measures  and  repair, 
restoration,  and  replacement  of 
damaged  facilities.  For  further 
information,  see  Subparts  G  and  H  of 
Part  206. 

Regional  Director.  A  director  of  a 
regional  office  of  FEMA.  or  his/her 
designated  representative. 

Request  for  Federal  Assistance.  See 
Standard  Form  (SF)  424. 

Standard  Form  (SF)  424  The  SF  424 
is  the  Request  for  Federal  Assistance. 
This  is  the  form  the  State  submits  to 
apply  for  a  grant  under  a  fire 
management  assistance  declaration. 

Subgront.  An  award  of  financial 
assistance  under  a  grant  by  a  Grantee  to 
an  eligible  subgrantee. 

Subgrantee.  An  applicant  that  is 
awarded  a  subgrant  and  is  accountable 


to  the  Grantee  for  the  use  of  grant 
funding  provided. 

Threat  of  a  major  disaster.  The 
potential  impact  of  the  fire  or  fire 
complex  is  of  a  severity  and  magnitude 
that  would  result  in  a  presidential  major 
disaster  declaration  for  the  Public 
Assistance  Program,  the  Individual 
Assistance  Program,  or  both. 

Uncontrolled  fire.  Any  fire  not  safely 
confined  to  predetermined  control  lines 
as  established  by  firefighting  resources. 

We.  our.  us  mean  FENIA. 

§§204.4-204.20    [Reserved] 
Subpart  B — Declaration  Process 

§204.21     Fire  management  assistance 
declaration  criteria. 

(a)  Determinations.  We  will  approve 
declarations  for  fire  management 
assistance  when  the  Associate  Director 
determines  that  a  fire  or  fire  complex 
threatens  such  destruction  as  would 
constitute  a  major  disaster. 

(b)  Evaluation  criteria.  We  will 
evaluate  the  threat  posed  by  a  fire  or  fire 
complex  based  on  consideration  of  the 
following  specific  criteria: 

(1)  Threat  to  lives  and  improved 
property,  including  threats  to  critical 
facilities/infrastructure,  and  critical 
watershed  areas; 

(2)  Availability  of  State  and  local 
firefighting  resources; 

(3)  High  fire  danger  conditions,  as 
indicated  by  nationally  accepted  indices 
such  as  the  National  Fire  Danger  Ratings 
System; 

(4)  Potential  major  economic  impact. 

§  204.22    Submitting  a  request  for  a  fire 
management  assistance  declaration. 

The  Governor  of  a  State,  or  the 
Governor's  Authorized  Representative 
(GAR),  may  submit  a  request  for  a  fire 
management  assistance  declaration.  The 
request  must  be  submitted  while  the  fire 
is  burning  uncontrolled  and  threatens 
such  destruction  as  would  constitute  a 
major  disaster.  The  request  must  be 
submitted  to  the  Regional  Director  and 
should  address  the  relevant  criteria 
listed  in  §204.21.  with  supporting 
documentation  that  contains  factual 
data  and  professional  estimates  on  the 
fire  or  fire  complex.  To  ensure  that  we 
can  process  a  State's  request  for  a  fire 
management  assistance  declaration  as 
expeditiously  as  possible,  the  State 
should  transmit  the  request  by 
telephone,  promptly  followed  by 
written  documentation  (FEMA  Form 
90-58). 

§  204.23    Processing  a  request  for  a  fire 
managefnefit  assistance  declaration. 

(a)  In  processing  a  State's  request  for 
a  fire  management  assistance 
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declaration,  the  Regional  Director,  in 
coordination  with  the  Principal 
Advisor,  will  verifv'  the  information 
submitted  in  the  State's  request. 

(b)  The  Regional  Director  will  then 
forward  the  State's  request  to  the 
Associate  Director  for  determination 
along  with  the  Principal  Advisor's 
Assessment  and  the  Regional  Summar\  . 

(1)  Principal  Advisor's  Assessment 
The  Principal  Advisor,  at  the  request  of 
the  Regional  Director,  is  responsible  for 
providing  us  with  a  technical 
assessment  of  the  fire  or  fire  complex  for 
which  the  State  is  requesting  a  fire 
management  assistance  declaration.  The 
Principal  Advisor  may  consult  with 
State  agencies,  usually  emergency 
management  or  forestry,  as  well  as  the 
Incident  Commander,  in  order  to 
provide  us  with  an  accurate  assessment 

(2)  Regional  summary  and 
recommendation  Upon  obtaining  all 
necessary  information  on  the  fire  or  fire 
complex  from  the  State  and  the 
Principal  Advisor,  the  Regional  Director 
will  provide  the  Associate  Director  with 
a  summar\'  and  recommendation  to 
accompany  the  State's  request.  The 
summary  and  recommendation  should 
include  a  discussion  of  the  threat  of  a 
major  disaster. 

§  204.24    Determination  on  request  for  a 
fire  management  assistance  declaration. 

The  Associate  Director  will  review  all 
information  submitted  in  the  State's 
request  along  with  the  Principal 
Advisor's  assessment  and  Regional 
summary  and  render  a  determination. 
The  determination  will  be  based  on  the 
conditions  of  the  fire  or  fire  complex 
existing  at  the  time  of  the  State's 
request  When  possible,  the  Associate 
Director  will  evaluate  the  request  and 
make  a  determination  within  several 
hours.  Once  the  Associate  Director 
makes  a  detennination.  the  Associate 
Director  will  promptly  notify  the 
Regional  Director.  The  Regional  Director 
will  then  inform  the  State  of  the 
determination 

§  204.25     FEMA-State  agreement  for  fire 
managen>ent  assistance  grant  program. 

(a)  After  a  State's  request  for  a  fire 
management  assistance  declaration  has 
been  approved,  the  Governor  and 
Regional  Director  will  enter  into  a 
standing  FEMA-State  Agreement  (the 
Agreement)  for  the  declared  fire  and  for 
future  declared  fires  in  that  calendar 
year.  The  State  must  have  a  signed  and 
up-to-date  FEMA-State  Agreement 
before  receiving  Federal  funding  for  fire 
management  assistance  grants  FEMA 
will  provide  no  funding  absent  a  signed 
and  up-to-date  Agreement,  .^n  Indian 
tribal  government  serving  as  Grantee, 


must  sign  a  FEMA-Tnbal  .Agreement, 
modeled  upon  the  FTMA-State 
Agreement 

(h)  The  Agreement  states  the 
understandings,  commitments,  and 
conditions  under  which  we  will  provide 
Federal  assistance,  including  the  cost 
share  provision  and  articles  of 
agreement  necessary  for  the 
administration  of  grants  approved  under 
fire  management  assistance 
declarations.  The  Agreement  must  also 
identifv'  the  State  legislative  authority 
for  firefighting.  as  well  as  the  State's 
compliance  with  the  laws,  regulations, 
and  other  provisions  applicable  to  the 
Fire  Management  Assistance  Grant 
Program 

(c)  For  each  subsequently  declared 
fire  within  the  calendar  year,  the  parties 
must  add  a  properly  executed 
amendment,  which  defines  the  incident 
period  and  contains  the  official 
declaration  number  Other  amendments 
modif\'ing  the  standing  .Agreement  may 
be  added  throughout  the  year  to  reflect 
changes  in  the  program  or  signatory' 
parties 

§204.26    Appeal  of  fire  management 
assistance  declaration  denial. 

(a)  Submitting  an  appeal  When  we 
deny  a  State's  request  for  a  fire 
management  assistance  declaration,  the 
Governor  or  G.\R  may  appeal  the 
d(?cision  in  writing  within  30  days  after 
the  date  of  the  letter  denying  the 
request.  The  State  should  submit  this 
one-time  request  for  reconsideration  in 
writing,  with  appropriate  additional 
information,  to  the  Associate  Director 
through  the  Regional  Director.  The 
Associate  Director  will  notif\-  the  State 
of  his/her  determination  on  the  appeal, 
in  writing,  within  90  days  of  receipt  of 
the  appeal  or  the  receipt  of  additional 
reauested  information. 

(b)  Requesting  a  time-extension  The 
Associate  Director  may  extend  the  30- 
day  period  provided  that  the  Governor 
or  the  GAR  submits  a  written  request  for 
such  an  extension  within  the  30-day 
period.  The  Associate  Director  will 
evaluate  the  need  for  an  extension  based 
on  the  reasons  cited  in  the  request  and 
either  approve  or  deny  the  request  for 
an  extension. 

§§  204.27-204.40     [Reserved] 
Subpart  C— Eligibility 

§204.41     Applicant  eligibility. 

(a)  The  following  entities  are  eligible 
to  apply  through  a  State  Grantee  for  a 
subgrant  under  an  approved  fire 
management  assistance  grant: 

(1)  State  agencies; 

(2)  Local  governments;  and 

(3)  Indian  tribal  governments. 


(b)  Entities  that  are  not  eligible  to 
apply  for  a  subgrant  as  identified  in  (a), 
such  as  privately  owned  entities  and 
volunteer  firefighting  organizations, 
may  be  reimbursed  through  a  contract  or 
compact  with  an  eligible  applicant  for 
eligible  costs  associated  with  the  fire  or 
fire  complex. 

(c)  Eligibility  is  contingent  upon  a 
finding  that  the  Incident  Commander  or 
comparable  State  official  requested  the 
applying  entity's  resources. 

(dj  The  activities  performed  must  be 
the  legal  responsibility  of  the  applying 
entity,  required  as  the  result  of  the 
declared  fire,  and  located  within  the 
designated  area 

§  204.42    Eligible  costs. 

(a)  General  (1)  .\11  eligible  work  and 
related  costs  must  be  associated  with 
the  incident  period  of  a  declared  fire 

(2)  Before  obligating  Federal  funds  the 
Regional  Director  must  review  and 
approve  the  initial  grant  application, 
along  with  Project  Worksheets 
submitted  with  the  application  and  any 
subsequent  amendments  to  the 
application. 

(3)  Grantees  will  award  Federal  funds 
to  subgrantees  under  State  law  and 
procedure  and  complying  with  44  CFR 
part  13 

fb)  Equipment  and  supplies  Eligible 
costs  include: 

(1)  Personal  comfort  and  safety  items 
normally  provided  by  the  State  under 
field  conditions  for  firefighter  health 
and  safety,  including: 

(2)  Firefighting  supplies,  tools, 
materials,  expended  or  lost,  to  the 
extent  not  covered  by  reasonable 
insurance,  will  be  replaced  with 
comparable  items. 

(3)  Operation  and  maintenance  costs 
of  publicly  owned,  contracted,  rented, 
or  volunteer  firefighting  department 
equipment  used  in  eligible  firefighting 
activities  to  the  extent  any  of  these  costs 
are  not  included  in  applicable 
equipment  rates. 

(4)  Use  of  U.S.  Govemment-owTied 
equipment  based  on  reasonable  costs  as 
billed  by  the  Federal  agency  and  paid  by 
the  State  (Only  direct  costs  for  use  of 
Federal  Excess  Personal  Property  (FEPP) 
vehicles  and  equipment  on  loan  to  State 
Forestrv'  and  local  cooperators  may  be 
eligible  ) 

(51  Repair  of  equipment  damaged  in 
firefighting  activities  to  the  e.vtcnt  not 
covered  by  reasonable  insurance.  We 
will  use  the  lowest  applicable 
equipment  rates,  or  other  rates  that  we 
determine,  to  calculate  the  eligible  cost 
of  repairs 

(6)  Replacement  of  equipment  lost  or 
destroyed  in  firefighting  activities,  to 
the  extent  not  covered  bv  reasonable 
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insurance,  will  be  replaced  with 
comparable  equipment. 

(b)  Labor  costs.  Eligible  costs  include; 

(1)  Ovortinif  for  permanent  nr 
reassigned  .Staff  and  local  I'lnployees. 

(2)  Regular  time  and  overtime  for 
temporar\  and  contract  employees  hired 
to  perform  fire-related  activities. 

(d)  Travt'}  and  per  diem  costs.  Eligible 
costs  include: 

(1)  Travel  and  per  diem  of  employees 
who  are  providing  services  directly 
associated  with  eligible  fire-related 
activities  mav  be  eligible. 

(2)  Provision  of  field  camps  and  meals 
u  hen  made  available  in  place  of  per 
diem; 

(e)  Pre-positioning  Costs.  (1)  The 
actual  costs  of  pre-positioning  Federal. 
niit-(if-State  (including  compact),  and 
iiitiTniitional  resources  for  a  limited 
piTiiui  may  be  eligible  when  those 
rt'Miurces  are  used  in  response  to  a 
declared  fire. 

(2)  The  Regional  Director  must 
approve  all  pre-positioning  costs. 

(i)  Upon  approval  of  a  State's  request 
for  a  fire  management  assistance 
■  ifclaration  by  the  Associate  Director. 
the  State  should  immediately  notify  the 
Regional  Director  of  its  intention  to  seek 
fumliii'.^  ;   r  [)rt'-p()sifioning  resources. 

( i;    Yh<'  .state  must  document  the 
number  of  pre-positioned  resources  to 
be  funded  and  their  respective  locations 
throughdut  the  State,  estimate  the  cost 
of  the  pre-positioned  resources  that 
were  used  on  the  declared  fire  and  the 
amount  of  time  the  resources  were  pre- 
piisitioned.  and  provide  a  detailed 
explanation  of  the  need  to  fund  the  pre- 
positioned  resoun fs  . 

(iii)  The  State  will  base  the  detailed 
explanation  on  recognized  scientific 
indicators,  that  include,  but  are  not 
limited  tn   drought  indices,  short-term 
weather  fnre(  a^ts.  the  c:urrent  number  of 
fires  burning  in  the  State,  and  the 
availability  of  in-State  tirefighting 
resources.  The  State  may  also  include 
other  quantitative  indicators  with  which 
to  measure  the  iru  reased  risk  of  the 
threat  of  a  major  disaster 

(iv)  Based  on  the  information 
contained  in  the  State's  notification,  the 
Regional  Director  will  determine  the 
number  of  days  of  pre-positioning  to  be 
approved  for  Federal  funding,  up  to  a 
maximum  of  21  dav-  before  the  fire 
declaration 

(:?!  I'pon  ren<iennu  his  her 
iletermination  on  pre-positioning  costs, 
the  Regional  Director  will  notifx-  the 
.Associate  Director  of  his  'her 
determination 

(f)  E/7Jprgenrr  work.  We  ma\ 
authorize  the  use  of  section  403  of  the 
Stafffird  .'\rt.  Essential  Assistance,  under 
an  approved  fire  management  assistance 


grant  when  directly  related  to  the 
mitigation,  management,  and  control  of 
the  declared  fire.  Essential  assistance 
activities  that  may  be  eligible  include, 
but  are  not  limited  to.  police  barricading 
and  traffic  control,  extraordinary 
emergency  operations  center  expenses, 
evacuations  and  sheltering,  search  and 
rescue,  arson  investigation  teams,  public 
information,  and  the  limited  removal  of 
trees  that  pose  a  threat  to  the  general 
public. 

(g)  Temporary  repair  of  damage 
caused  by  firefighting  activities. 
Temporary  repair  of  damage  caused  by 
eligible  firefighting  activities  listed  in 
this  subpart  involves  short-term  actions 
to  repair  damage  directly  caused  by  the 
firefighting  effort  or  activities.  This 
includes  minimal  repairs  to  bulldozer 
lines,  camps,  and  staging  areas  to 
address  safety  concerns;  as  well  as 
minimal  repairs  to  facilities  damaged  by 
the  firefighting  activities  such  as  fences, 
buildings,  bridges,  roads,  etc.  All 
temporary  repair  work  must  be 
completed  within  thirty  days  of  the 
close  of  the  incident  period  for  the 
declared  fire. 

(h)  Mobilization  and  demobilization. 
Costs  for  mobilization  to.  and 
demobilization  from,  a  declared  fire 
may  be  eligible  for  reimbursement. 
Demobilization  may  be  claimed  at  a 
delayed  date  if  deployment  involved 
one  or  more  declared  fires.  If  resources 
are  being  used  on  more  than  one 
declared  fire,  mobilization  and 
demobilization  costs  must  be  claimed 
against  the  first  declared  fire. 

(i)  Fires  on  co-mingled  Federal/State 
lands.  Reasonable  costs  for  the 
mitigation,  management,  and  control  of 
a  declared  fire  burning  on  co-mingled 
Federal  and  State  land  may  be  eligible 
in  cases  where  the  State  has  a 
responsibility  for  suppression  activities 
under  aa  agreement  to  perform  such 
action  on  a  non-reimbursable  basis. 
(This  provision  is  an  exception  to 
normal  FEMA  policy  under  the  Stafford 
Act  and  is  intended  to  accommodate 
only  those  rare  instances  that  involve 
State  firefighting  on  a  Stafford  Act 
section  420  fire  incident  involving  co- 
mingled  Federal/State  and  privately- 
owned  forest  or  grassland.) 

§204.43    Ineligible  costs. 

Costs  not  direi  tl>  associated  with  the 
incident  period  are  ineligible.  Ineligible 
costs  include  the  following: 

(a)  Co»ts  incurred  in  the  mitigation. 
manageilient.  and  control  of  undeclared 
fires; 

(b)  Costs  related  to  planning,  pre- 
suppression  [i.e..  cutting  fire-breaks 
without  the  presence  of  an  imminent 
threat,  training,  road  widening,  and 


other  similar  activities),  and  recovery 
{i.e..  land  rehabilitation  activities,  such 
as  seeding,  planting  operations,  and 
erosion  control,  or  the  salvage  of  timber 
and  other  materials,  and  restoration  of 
facilities  damaged  by  fire): 

(c)  Costs  for  the  straight  or  regular 
time  salaries  and  benefits  of  a 
subgrantees  pennanentlv  employed  or 
reassigned  personnel; 

(d)  Costs  for  mitigation,  management, 
and  control  of  a  dt>clared  fire  on  co- 
mmgled  Federal  land  when  such  costs 
are  reimbursable  to  the  State  by  a 
Federal  agencv  under  another  statute 
(See  44  CFR  part  51); 

(e)  Fires  fought  on  Federal  land  are 
generally  the  responsibility  of  the 
Federal  Agency  that  owns  or  manages 
the  land.  Costs  incurred  while  fighting 
fires  on  federally  owned  land  are  not 
eligible  under  the  Fire  Management 
Assistance  Grant  Program  except  as 
noted  in  ^204.42(i) 

§§204.44-204.50     [Reserved] 
Subpart  D — Application  Procedures 

§204.51     Application  and  approval 
procedures  tor  a  fire  management 
assistance  grant. 

(a)  Preparing  and  submitting  an 
npplirution.  (1)  Aher  the  approval  of  a 
fire  management  assistance  declaration, 
the  State  may  submit  an  application 
package  for  a  grant  to  the  Regional 
Director,  The  application  pat;kage  must 
include  the  SF  424  (Request  for  Federal 
Assistance)  and  FE.M.A  Form  20- 16a 
(Summary  of  Assurances — Non- 
construction  Programs),  as  well  as 
supporting  documentation  for  the 
budget. 

(2)  The  State  should  submit  its  grant 
application  within  9  months  of  the 
declaration.  Upon  receipt  of  the  written 
request  from  the  State,  the  Regional 
Director  may  grant  an  extension  for  up 
to  3  months.  The  State's  request  must 
include  a  justification  for  the  extension. 

fb)  Fire  cast  threshold  (1 )  We  will 
approve  the  initial  grant  award  to  the 
State  when  we  determine  that  the 
State's  application  demonstrates  either 
of  the  followin": 

(i)  Total  eligible  costs  for  the  declared 
fire  meet  or  exceed  the  individual  fire 
cost  threshold;  or 

(ii)  Total  costs  of  all  declared  and 
non-declared  fires  for  w  hich  a  State  has 
assumed  responsibility  in  a  given 
calendar  year  meet  the  cumulative-  fire 
cost  threshold. 

(2)  The  individual  fire  cost  threshold 
for  a  State  is  the  greater  of  the  following; 

(i)SlOO.OOO;  or 

(ii)  Five  percent  x  SI. 07  ;<  the  State 
population,  adjusted  annually  for 
inflation  using  the  Consumer  Price 
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Index  for  All  Urban  Consumers 
published  annually  by  the  Department 
of  Labor. 

(3)  The  cumulative  fire  cost  threshold 
for  a  State  is  the  greater  of  the  following: 

(i)  S500.000;  or 

(ii)  Three  times  the  five  percent  x 
31.07  X  the  State  population  as 
described  in  §  204.51(b)(2)(ii). 

(4)  States  must  document  the  total 
eligible  costs  for  a  declared  fire  on 
Project  Worksheets,  which  they  must 
submit  with  the  grant  application. 

(5)  We  will  not  consider  the  costs  of 
pre-positioning  resources  for  the 
purposes  of  determining  whether  the 
grant  application  meets  the  fire  cost 
threshold. 

(6)  When  the  State's  total  eligible 
costs  associated  with  the  fire 
management  assistance  declaration  meet 
or  exceed  the  fire  cost  threshold  eligible 
costs  will  be  cost  shared  in  accordance 
with  §204.61. 

(c)  Approval  of  the  State's  grant 
application.  The  Regional  Director  has 
45  days  from  receipt  the  State's  grant 
application  or  an  amendment  to  the 
State's  grant  application,  including 
attached  supporting  Project 
Worksheet(s).  to  review  and  approve  or 
deny  the  grant  application  or 
amendment:  or  to  notib,-  the  Grantee  of 
a  delay  in  processing  funding 

(d)  Obligation  of  the  grant  Before  we 
approve  the  State's  grant  application, 
the  State  must  have  an  up-to-date  State 
Administrative  Plan  and  a  Hazard 
Mitigation  Plan  thai  has  been  reviewed 
and  approved  by  the  Regional  Director 
Once  these  plans  are  approved  by  the 
Regional  Director,  the  State's  grant 
application  may  bo  approved  and  we 
may  begin  to  obligate  the  Federal  share 
of  funding  for  subgrants  to  the  Grantee. 

(1)  State  administrative  plan 
(i)  The  State  must  develop  an 
Administrative  Plan  (or  have  a  current 
.•\dministrative  Plan  on  file  with  FEMA) 
that  describes  the  procedures  for  the 
administration  of  the  Fire  Management 
Assistance  Grant  Program.  The'Plan  will 
include,  at  a  minimum,  the  items  listed 
below; 

(A)  The  designation  of  the  State 
agency  or  agencies  which  will  have 

je,responsibility  for  program 
administration. 

(B)  The  identification  of  staffing 
funt:tions  for  the  Fire  Management 
Assistance  Program,  the  sources  of  staff 
to  fill  these  functions,  and  the 
management  and  oversight 
responsibilities  of  each 

(C)  The  procedures  for: 

(1)  Notihing  potential  applicants  of 
the  availability  of  the  program; 

(2)  .Assisting  FEM.A  in  determining 
applicant  eligibility; 


(3)  Submitting  and  reviewing  subgranl 
applications; 

[4]  Processing  payment  for  subgrants: 

(5)  Submitting,  reviewing,  and 
accepting  subgrant  performance  and 
financial  reports; 

[6]  Monitoring,  close-out.  and  audit 
and  reconciliation  of  subgrants; 

(7)  Recovering  funds  for  disallowed 
costs; 

(8)  Processing  appeal  requests  and 
reouests  for  time  extensions;  and 

(9)  Providing  technical  assistance  to 
applicants  and  subgrant  recipients, 
including  briefings  for  potential 
applicants  and  materials  on  the 
application  procedures,  program 
eligibility  guidance  and  program 
deadlines. 

(ii)  The  Grantee  may  request  the 
Regional  Director  to  provide  technical 
assistance  in  the  preparation  of  the  State 
Administrative  Plan. 

(2)  Hazard  Mitigation  Plan.  As  a 
requirement  of  receiving  funding  under 
a  fire  management  assistance  grant  a 
State  or  tribal  organization,  acting  as 
Grantee,  must; 

(i)  Develop  a  Hazard  Mitigation  Plan 
in  accordance  with  44  CFR  part  206. 
subpart  M.  that  addresses  wildfire  risks 
and  mitigation  measures;  or 

(ii)  Incorporate  wildfire  mitigation 
into  the  existing  Hazard  Mitigation  Plan 
developed  and  approved  under  44  CFR 
part  206.  subpart  M  that  also  addresses 
wildfire  risk  and  contains  a  wildfire 
mitigation  strategy-  and  related 
mitigation  initiatives. 

§204.52     Application  and  approval 
procedures  for  a  sut>grant  under  a  fire 
management  assistance  grant 

(a)  Request  for  Fire  Management 
Assistance.  (1)  State,  local,  and  tribal 
governments  interested  in  applying  for 
subgrants  under  an  approved  fire 
management  assistance  grant  must 
submit  a  Request  for  Fire  Management 
Assistance  to  the  Grantee  in  accordance 
with  State  procedures  and  within 
timelines  set  by  the  Grantee,  but  no 
longer  than  30  days  after  the  close  of  the 
incident  period. 

(2)  The  Grantee  will  review  and 
forward  the  Request  to  the  Regional 
Director  for  final  review  and 
determination.  The  Grantee  may  also 
forward  a  recommendation  for  approval 
of  the  Request  to  the  Regional  Director 
when  appropriate, 

(3)  The  Regional  Director  will  approve 
or  deny  the  request  based  on  the 
eligibilitv  requirements  outlined  in 
§204.41 

(4)  The  Regional  Director  will  notib.' 
the  Grantee  of  his/her  determination; 
the  Grantee  will  inform  the  applicant. 

(bl  Preparing  a  Project  Worksheet.  (1) 
Once  the  Regional  Director  approves  an 


applicant's  Request  for  Fire 
Management  Assistance,  the  Regional 
Director's  staff  may  begin  to  work  with 
the  Grantee  and  local  staff  to  prepare 
Project  Worksheets  (FEMA  Form  90- 
91). 

(2)  The  Regional  Director  may  request 
the  Principal  Advisor  to  assist  in  the 
preparation  of  Project  Worksheets. 

(3)  The  State  will  be  the  primary 
contact  for  transactions  with  and  on 
behalf  of  the  applicant. 

(c)  Submitting  a  Project  Worksheet.  (1) 
Applicants  should  submit  all  Project 
Worksheets  through  the  Grantee  for 
approval  and  transmittal  to  the  Regional 
Director  as  amendments  to  the  State's 
application. 

(2)  The  Grantee  will  determine  the 
deadline  for  an  applicant  to  submit 
completed  Project  Worksheets,  but  the 
deadline  must  be  no  later  than  six 
months  from  close  of  the  incident 
period. 

(3)  At  the  request  of  the  Grantee,  the 
Regional  Director  may  grant  an 
extension  of  up  to  three  months.  The 
Grantee  must  include  a  justification  in 
its  request  for  an  extension. 

(4)  Project  Worksheets  will  not  be 
accepted  after  the  deadline  and 
extension  specified  in  paragraphs  tc)(2) 
and  (c)(3)  of  this  section  has  expired. 

(5)  SI. 000  Project  Worksheet 
minimum  When  the  costs  reported  are 
less  than  SI  .000,  that  work  is  not 
eligible  and  we  will  not  approve  that 
Project  Worksheet. 

§  204.53     Certifying  costs  and  payments. 

la]  B\  submitting  applu. ants  Pru|ect 
Worksheets  to  us.  the  Grantee  is 
certif\ing  that  all  costs  reported  on 
applicant  Project  Worksheets  were 
incurred  for  work  that  was  performed  in 
compliance  with  FEMA  laws, 
regulations,  policy  and  guidance 
applicable  to  the  Fire  Management 
Assistance  Grant  Program,  as  well  as 
with  the  terms  and  conditions  outlined 
for  the  administration  of  the  grant  in  the 
FEMA-State  Agreement  for  the  Fire 
Management  Assistance  Grant  Program 

(b)  Advancement/Reimbursement  for 
State  grant  costs  will  be  processed  as 
follows; 

(1)  Through  the  U.S.  Department  of 
Health  and  Human  Ser\'ices 
SMARTLINK  svstem;  and 

(2)  In  compliance  with  44  CFR  13.21 
and  U.  S.  Treasur>'  31  CFR  part  205. 
Cash  Management  Improvement  Act. 

§204.54    Appeals. 

An  eligible  applicant,  subgrantee.  or 
grantee  may  appeal  any  determination 
we  make  related  to  an  application  for 
the  provision  of  Federal  assistance 
according  to  the  procedures  below. 
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(a)  Format  and  content  The  applicant 
or  subgrantw  will  make  the  appeal  in 
writing  through  the  grantee  to  the 
Regional  Director  The  grantee  wil! 
review  and  evaluate  all  subgrantee 
appeals  before  submission  to  the 
Regional  Director  The  grantee  may 
make  grantee-related  appeals  to  the 
Regional  Director.  The  appeal  will 
contain  documented  justification 
supporting  the  appellant's  position, 
specifying  the  monetary'  figure  in 
dispute  and  the  provisions  in  Federal 
law,  regulation,  or  policv  with  which 
the  appellant  believes  the  initial  action 
was  inconsistent 

(b)  Levels  of  appeal  [\]  The  Regional 
Director  will  consider  first  appeals  fur 
fire  management  assistance  grant-related 
decisions  under  subparts  A  through  E  of 
this  pari 

(2)  The  .Associate  Director  will 
consider  appeals  of  the  Regional 
Director's  decision  on  any  first  appeal 
under  paragraph  (b)(1)  of  this  section. 

(cl  Time  limits.  (1)  Appellants  must 
file  appeals  within  60  davs  after  rernipt 
nf  a  notice  of  th»'  acition  that  is  being 
appealed 

(2)  The  grantee  will  review  and 
forward  appeals  from  an  applicant  nr 
subgrantee,  with  a  written 
recommendation,  to  the  Regional 
Director  within  HO  davs  of  receipt 

{'^]  Within  90  davs  following  receipt 
of  an  appeal,  the  Regional  Director  (for 
first  appeals)  or  .\ssociate  Director  Ifnr 
second  appeals)  will  notify  the  grantee 
in  writing  of  the  disposition  of  the 
appeal  or  of  the  need  for  additional 
informatum  A  request  bv  the  Regional 
Director  or  Associate  Director  for 
additional  information  will  include  a 
date  bv  which  the  information  must  he 
provided   Within  90  days  following  the 
receipt  of  the  requested  additional 
information  or  following  expiration  of 
the  period  for  providing  the 
information,  the  Regional  Director  nr 
Associate  Director  will  notify  the 
grantee  in  writing  of  the  disposition  of 
the  appeal   If  the  decision  is  to  grant  the 
appeal,  the  Regional  Director  will  take 
appropriate  implementing  action 

(d)  Technical  advice.  In  appeals 
involving  highlv  technical  issue>,  the 
Regional  Director  or  .Associate  Director 
may,  at  his  or  her  discretion,  submit  the 
appeal  to  an  independent  scientific  or 
technical  person  or  group  having 
expertise  in  the  subiect  matter  of  the 
appeal  for  advice  or  recommendation. 
The  period  for  this  technical  review 
mav  be  in  addition  to  other  allotted  time 
periods.  Within  90  davs  of  receipt  of  the 
report,  the  Regujnal  Director  or 
Associate  Director  will  notifv  the 
grantee  in  writing  of  the  disposition  of 
the  appeal 


(e)  The  decision  of  the  Associate 
Director  at  the  second  appeal  level  will 
be  the  final  administrative  decision  of 

FEMA. 

§§204.55-204.60     [Reserved] 
Subpart  E — Grant  Administration 

§204.61     Cost  share. 

(a)  All  fire  management  assistance 
grants  are  subject  to  a  cost  share.  The 
Federal  cost  share  for  fire  management 
assistance  grants  is  seventv-fi\'e  percent 
(75%). 

(b)  As  stated  in  §  204.25.  the  cost 
share  provision  will  be  outlined  in  the 
terms  and  conditions  of  tht»  FE.MA  State 
Agreement  for  the  Fire  Management 
Assistance  Grant  Program. 

§  204.62     Duplication  and  recovery  of 
assistance. 

(a  I  Duplication  of  benefits.  We 
provide  supplementary  assistance  under 
the  Stafford  Act,  which  generally  may 
not  duplicate  benefits  received  by  or 
dv  ailabU'  to  the  applicant  from 
insurance,  t)ther  assistance  programs, 
legal  awards,  or  any  other  source  to 
address  the  same  purpose  An  applicant 
must  notifv  us  of  all  benefits  that  it 
receives  or  anticipates  from  other 
sources  for  the  same  purpose,  and  must 
seek  all  such  benefits  available  to  them. 
We  will  reduce  the  grant  hv  the  amounts 
av.iilable  for  the  same  purpose  from 
another  source.  We  mav  provide 
assistance  under  this  Part  when  other 
benefits  are  available  to  an  applicant, 
but  the  applicant  wil!  be  liable  to  us  for 
any  duplicative  amounts  that  it  receives 
or  has  available  to  it  from  other  sources, 
and  must  repay  us  for  such  amounts 

(hi  Duplication  of  programs  We  will 
not  provide  assistance  under  this  part 
for  activities  for  which  another  Federal 
agency  has  more  specific  or  primary 
authority  to  provide  assistance  for  the 
same  purpose.  We  may  disallow  or 
recoup  amounts  that  fall  within  another 
Federal  agency's  authority  We  mav 
provide  assistance  under  this  part,  but 
the  applicant  must  agree  to  seek 
assistance  from  the  appropriate  Federal 
agency  and  to  repay  us  for  amounts  that 
are  within  another  Agency's  authority. 

(c)  Negligence  We  will  provide  no 
assistanf;p  to  an  applicant  for  costs 
attributable  to  applicant's  own 
negligence  If  the  applicant  suspects 
negligence  bv  a  third  party  for  causing 
a  condition  for  which  we  made 
assistance  available  under  this  Part   the 
applicant  is  responsible  for  taking  all 
reasonable  steps  to  recover  all  costs 
attributable  to  the  negligence  of  the 
third  party.  We  generally  consider  such 
amounts  to  be  duplicated  benefits 
available  to  the  Grantee  or  subgrantee, 


and  will  treat  them  consistent  with  (a) 
of  this  section. 

(d)  Intentional  acts.  Any  person  who 
intentionally  causes  a  condition  for 
which  assistance  is  provided  under  this 
part  shall  be  liable  to  the  United  States 
to  the  extent  that  we  incur  costs 
attributable  to  the  intentional  act  or 
omission  that  caused  the  condition.  We 
may  provide  assistance  under  this  part, 
but  it  will  be  conditioned  on  an 
agreement  by  the  applicant  to  cooperate 
with  us  in  efforts  to  recover  the  cost  of 
the  assistance  from  the  liable  party.  A 
person  shall  not  be  liable  under  this 
section  as  a  result  of  actions  the  person 
takes  or  omits  in  the  course  of  rendering 
care  or  assistance  in  response  to  the  fire. 

§  204.63    Allowable  costs. 

44  CFR  13.22  establishes  general 
policies  for  determining  allowable  costs. 

(a)  We  will  reimburse  direct  costs  for 
the  administration  of  a  fire  management 
assistance  grant  under  44  CFR  part  13. 

(b)  We  will  reimburse  indirect  costs 
for  the  administration  of  a  fire 
management  assistance  grant  in 
compliance  with  the  Grantees  approved 
indirect  cost  rate  under  0MB  Circular 
A-87. 

§204.64     Reporting  and  audit  requirements 

(a)  Reporting  Within  90-davs  of  the 
Performance  Period  expiration  date,  the 
State  will  submit  a  final  Financial 
Status  Report  (FEMA  Form  20-10). 
which  reports  all  costs  incurred  within 
the  incident  period  and  all 
administrative  costs  incurred  within  the 
performance  period:  and 

fh)  Audit.  (1)  Audits  will  be 
performed,  for  both  the  Grantee  and  the 
subgrantees,  under  44  CFR  13.26. 

(2)  FEMA  may  elect  to  conduct  a 
program-specific  Federal  audit  on  the 
Fire  Management  Assistance  Grant  or  a 
subgrant, 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23, 1988 

7.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

.Authority:  The  Robert  T.  .Stafford  Disaster 
Relief  and  Emergent  y  Assistance  Act,  42 
L'.S.C.  5121  ft  st'(j..  Reorganization  Plan  No. 
3  of  1978.  4.T  PR  4194,3    iCpK.  1978  Comp. 
p. 329;  E  O.  12127.  44  FR  19:it,7.  3  CFR.  1979 
t:omp-.  p.  370,  E.O,  1214H.  44  FR  432,i9,  3 
C;FR,  1979  Comp  ,  p   412;  and  E.O.  12673,  54 
12.571.  3  CFR.  1989  Comp..  p.  214. 

8.  Amend  §  206.2  as  follows: 

a.  Revise  paragraph  (a)(3)(i)  to  read 
"Unless  otherwise  specified  in  subparts 
A  through  K  of  this  part,  the  Associate 
Director  or  Assistant  Director  of  the 
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Readiness,  Response  and  Recovery 

Directorate,  or  hivS  'her  designated 


renresentati\e 

D.  Revise 
follows; 


paragraph  (a)(20)  to  read  as 


§206.2     Definitions. 

(a)*   *    * 

(20)  Public  Assistance: 
Supplementary  Federal  assistance 


provided  undf>r  th^  Stafford  .^(  t  tn  State 
and  local  go%'ernmf'.nts  or  (  ertam 
private,  nonprofit  orga^l^atlon^  other 
than  assistance  for  the  direct  benefit  of 
individuals  and  families  For  further 
information,  see  subparts  G  and  H  of 
this  part.  Fire  Management  Assistance 
Grants  under  section  420  of  the  Stafford 
Act  are  also  considered  Public 


Assistance.  See  subpart  K  of  this  part 
and  part  204  of  this  chapter. 
*         »         *         *         * 

Dated:  November  8.  2001.  _. 
Mil  haei  1)   Krewn. 
Ading  Deputy  Director. 
[FR  Dor  m-28577  Filed  11-13-01;  8:45  am! 
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REMINDERS 

The  items  in  this  list  were 
editorially  cornpiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  trom 
this  list  has  no  legai 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  14. 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementatio'^ 
plans,  approval  and 
promulgation   vanous 
States 

lll.nois:  published  10-15-01 
Pennsylvania    published  10- 
30-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  ana  Med'caic 
Anesthesia  services    hospital 
participation  conditions 
Effective  date  delay: 
putDlished  5-18-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Protection  of  human  subjects 
Pregnant  women  and 
human  fetuses  as 
research  subiects  and 
pertaining  to  human  m 
vitro  fertilization 

Effective  date  delay 
oubiisned  5-18-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules   etc 
Aircraft  operator  secunty; 

published  7-17-01 
Airport  secunty   published  7- 
17-01 
Airworthiness  directives 
Fokker,  published  10-10-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Lamb  promotion    research 
and  information  order 
comments  due  by  11-20-01. 
published  9-21-01  IFR  01- 
23647] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 


Sea  turtle  conservation — 

Caltfornia  Oregon  drift 

gilinet  fishery; 
leatherbacK  sea  turtles 
incidenta  take  'evel 
comments  due  by  11- 
23-01.  published  8-24- 
01  [PR  01-21512] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  ana  tni-eatenea 
species 

Sea  turtle  conservation 
requirements 

Correction;  comments  due 
by  11-19-01;  published 
10-19<I1  (PR  01-26455] 
Environmental  statements 
availability   etc. 
Northestem  United  Stales 
fisheries — 

fvlonkfish    Atlantic  hernng. 
and  Atlantic  salmon; 
environmental  impact 
statements,  comments 
due  by  ll-2i-0i 
published  9-25-01  [FR 
01-23796] 
Fisfiery  conservation  and 
management: 

Northeastern  United  States 
fishenes — 

Atlantic  mackerel    squid 
and  butlerfish. 
comments  due  by  11- 
23-01    published  10-23- 
01   [FR  01-26688] 
Atlantic  surlciams   ocean 
quahogs    and  Maine 
mahogany  ocean 
quahogs   comments 
due  by  1 1-23-01 
pubhshea  10-24-01  [FR 
01-26791] 

DEFENSE  DEPARTMENT 

Acquisition  regulations 

Italy   tax  exemptions: 
comments  due  by  11-20- 
01,  published  9-21-01  [FR 
01-23689] 

Profit  policy  Changes: 
comments  due  by  11-20- 
01;  published  9-21-01  fFR 
01-23690] 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation 
Consumer  products  and 
commercia:  and    naustnal 
equipment    energy 
conservation  program 
meeting    comments  due 
by  11-20-01    published 
10-23-01   [PR  01-26672" 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 


Interstate  natural  gas 
pipelines- 
Business  practice 

standards;  comments 

due  by  11-19-01. 

published  10-19-01  [PR 

01-26328] 
Practice  ana  procedure: 
Natural  gas  pipelines  and 
transmitting  public  utilities 
(transmission  providers); 
standards  o'  conduct, 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-24667] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  stanaards 
Hydrochlonc  acid  production 
facilities,  comments  due 
by  11-19-01.  published  9- 
18-01  [FR  01-23083] 
Air  pollution  control 
Stale  operating  permits 
programs— 

Anzona.  comments  aue 
by  11-19-01.  published 
10-18-01  [FR  01-26264] 
Califoinia;  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26410] 

California,  comments  due 
by  11-19-01:  published 
10-19-01  [PR  01-26409] 

California;  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26408] 

Califomia:  comments  due 
by  11-19-01;  published 
10-19-01  [PR  01-26407] 

Califomia:  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26420] 

California,  comments  due 
by  11-19-01:  published 
10-19-01  [PR  01-26419] 

Califomia,  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26418] 

California  comments  due 
by  11-19-01.  published 
10-19-01  [FR  01-26417] 

California  comments  due 
by  11-19-01  published 
10-19-01  [PR  01-26416' 

Califomia,  comments  aue 
by  11-19-01  pubisnec 
10-19-01  [FR  01-26421] 

California  comments  due 
by  11-21-01  published 
10-22-01   [PR  01-26529] 

Illinois  comments  due  by 
11-21-01  published  10- 
22-01   [FR  01-26677] 

Maine  comments  due  by 
11-19-01  published  10- 
18-C1   ]FR  0--26100] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 


State  operating  permits 
programs- 
Maine,  comments  due  by 
11-19-01    published  10- 
18-01  [FR  01-26099] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutic   CO";'! 
State  ofjerating  permits 
programs — 

Michigan:  comments  due 
by  11-21-01,  published 
10-30-01  [FR  01-27259] 
■     Minnesota,  comments  due 
by  11-21-01:  published 
10-30-01  [FR  01-27258] 
Wisconsin:  comments  due 
by  11-21-01:  published 
10-30-01  [FR  01-27257] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  programi 

aufhonzations 

Indiana:  comments  due  by 
11-23-01;  published  10- 
24-01  [PR  01-26682] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  p'og-a"- 

authonzations 

Indiana,  comments  due  by 
11-23-01    published  10- 
24-01   'f°  01-26683] 

ENVIRONMENTAL 
PROTECTION  AGENCY 
hazardous  Aaste 
Solid  waste  disposal 
facilities  and  municipal 
solid  waste  landfills: 
residential  lead-based 
paint  waste  disposal, 
comments  due  by  1 1  -23- 
01,  published  10-23-01 
[FR  01  -26094] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste 
Solid  waste  Disposal 
facilities  and  muncipal 
solid  waste  landfills 
residential  lead-based 
pamt  waste  disposal: 
comments  due  by  11-23- 
01:  published  10-23-01 
'FR  c  26095] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PestiCioes   iterances  m  food 
anima'  teeds   and  '■aw 
agncultural  commodities 
Bispynbac-sodium , 
comments  due  by  11-19- 
01,  published  9-18-01  [PR 
01-23227] 

FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Electronic  commerce  and 

disclosure  to 

shareholders   comments 


i 


IV 
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due  by  11-21-01 
published  10-22-01  [FR 
01-26305] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations   table  of 

assignments 

Oklahoma  and  Texas; 
comments  due  by  11-19- 
01    published  lO-V-d 
[FR  01-26060: 

Texas,  comments  due  by 
11-19-01.  published  10- 
16-01   [FR  01-25915; 

Vanous  States,  comments 
due  by  11-19-01 
published  1O-16-OI  'FR 
01-25916] 

GOVERNMENT  ETHICS 
OFFICE 

Testimony  by  agency 
employees  and  production 
of  official  records  in  legal 
proceedings   comments  due 
by  11-23-01    published  9- 
24-01   [FR  01-23771] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption 
Food  labeling — 

Plant  sterol.'sterol  esters 
and  coronary  heart 
disease   comments  due 
by  11-19-01    published 
10-5-01   [FR  01-25106) 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
resen/ations 
Shoshone  Indian  Tnbe  of 

Fallon  Reservation  and 

Colony,  NV.  Court  of 

Indian  Offenses 

establishment,  comments 

due  by  11-19-01 

published  9-18-01  !FR  01 - 

23198] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions 

Alabama   comments  due  by 
11-19-01    published  10- 
18-01  [FR  01-26269] 

West  Virginia    comments 
due  by  11-23-01 
published  10-24-01  ;fr 
01-26770] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Custody  procedures 
comments  due  by  11-19-01 
published  9-20-01  [FR  01- 
23545] 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes 
B-1   nonimmigrant  visitors  for 
business    building  and 
construction   worK 
definition,  comments  due 
by  11-19-01,  published  9- 
19-01   [FR  01-23327] 

NUCLEAR  REGULATORY 

COMMISSION 

Production  and  utihzatior 
facilities    domestic  licensing: 
Power  reactor  site  or  facility; 
partial  release  tor 
unrestncted  use  before 
NRC  approval  of  iice'^se 
termination  plan 
comments  due  by  11-19- 
01    published  9-4-01  [FR 
01-22139'  j 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 

Decimal  trading  \r 
suDpenriies    effecis: 
comments  due  by  11-23- 
01    published  '0-'-0l   'TR 
01-24470; 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program 
Eligible  small  business 
concerns  affected  Dv 
World  Trade  Center  ana 
Pentagon  disasters 
comments  due  by  11-21- 
01    published  10-22-01 
[FR  01-26565; 

STATE  DEPARTMENT 

Visas    nonimmigrant 
documentation 
Construction  worH  and  B 
nonimmigrant  visa 
classification,  comments 
due  by  11-19-01; 
published  9-19-01  [FR  01- 
23488] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety 

Accidents  involving' 
recreational  vessels, 
repofis    prope^^y  damage 
threshold  raised 
comments  due  by  11-23- 
01.  published  10-24-01 
[FR  01-26814; 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Bell,  comments  due  by  11- 
20-01    published  9-21-01 
[FR  01-23415; 

TRANSPORTATION 
DEPARTMENT  I 

Federal  Aviation       I 
Administration  I 

Airworthiness  directives 


Bell;  comments  due  by  11- 

20-01    published  9-21-01 

;FP  01-23416] 
Boeing    comments  due  by 

11-20-01    published  9-21- 

01   ;FR  01-23418: 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Enstrom  Helicopter  Corp  , 
comments  due  by  11-19- 
01    published  9-18-01  [FR 
01-23250] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation    . 
Administration 

Airworthiness  directives 
General  Electric  Co 
comments  due  by  11-23- 
01    published  9-24-01  [FR 
01-23323] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
McDonnell  Douglas 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-250571 

Airworthiness  Directives 
McDonnell  Douglas 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-25058] 

Airworthiness  directives 
McDonnell  Douglas, 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-25065; 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards 
Special  conditions — 
Boeing   comments  due  by 
11-23-01    published  10- 
9-01   [FR  01-25293] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards. 
Special  conditions— 
Hartzell  Propeller.  Inc 
Model  HC-E5A-2yE8991 
constant  speed 
propeller   comments 
due  by  11-19-01. 
published  10-3-01  [FR 
01-24429] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engmeenng  and  traffic 
operations 


Highway  design  standards, 
comments  due  by  11-19- 
01;  published  9-18-01  [FR 
01-23260] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  and  procedure 

Arbitration    vanous  matters 
relating  to  use  as 
effective  means  of 
resolving  disputes  sub)ect 
to  Board's  |unsdiction 
comments  due  by  11-23- 
01,  published  9-24-01  [FR 
01-23769] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes 

Testamentary  trusts; 
qualified  subchapter  S 
trust  election,  comments 
due  by  11-23-01 
published  8-24-01   [FR  01- 
21353] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication,  pensions 
compensation    dependency, 
etc 

Benefits  renouncement: 

comments  due  by  11-23- 
01    published  9-24-01   [FR 
01-23801] 


UST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  ■PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http.// 
www.nara  gov^fedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in   "slip  law"  (indrvidual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US   Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  2311/P.L.  107-66 

Energy  and  Water 
Development  Appropnations 
Act.  2002  (Nov.  12.  2001.  115 
Stat.  486) 
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H.R.  2590/P.L.  107-67 

Treasun,'  and  General 
Government  Appropnal.ons 
Act    2002  (Nov    12    20C1    115 
Stat    514) 

H.R.  2647/P.L    107-68 

MaKing  appropriations  for  the 
Legisiative  Branch  for  the 
fiscal  year  ending  September 
30   2002,  and  fo)  other 
purposes   (Nov,  12.  2001.  115 
Sta'    560) 


H.R.  2925/P.L.  107-€9 

To  amend  the  Reclamation 
Recreation  Management  Act 
of  1992  in  order  to  provide  fo' 
the  secunty  of  dams,  facilities 
and  resources  under  the 
jurisdiction  of  tfie  Bureau  of 
Reclamation   (Nov    12    2001 
115  Stat    593) 

Last  List  November  B,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS    s  a  '-ee  eect'on^c  ma 
-^c  '■cat'O'"  se'\'  ce  of  newly 
e-iacteo  pud^c  -aws.  To 
sjtsc  be    gc  to  http:// 
",  j'a  gsa  gov  archives.^ 
^-T'ak^s-  "•"•  or  send  E-mail 
!c  lislserv@listserv.gsa.gov 


with  the  following  text 

message 

SUBSCRIBE  PUBLAWS-L 

voj'  \d"-e 

Note:  Tnis  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
a. a  able  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
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quarterly  basis,  is  published  m  24x 
microfiche  format  and  the  current 
year  s  volumes  are  mailed  to 
subscnbers  as  issued 
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NOTICES 
.MecMings: 

FIFR.^  Scientific  Advisorv-  Panel.  57438-57440 
Pesticide,  food,  and  feed  additive  petitions: 
BASF  Corp..  57446-57450 
C.P.  Hall  Co..  57450-57453 
Pesticide  registration,  cancellation,  etc.: 

Diazinon.  57440-57446 
Reports  and  guidance  documents;  availability,  etc.: 
Air  pollution:  standards  of  performance  for  new 

stationarv  sources;  and  hazardous  air  pollutants,  new- 
stationary  sources  and  national  emission  standards — 
Applicability  determination  index  database  system; 
applicability  and  monitoring;  regulatorv 
int.rpre'ations.  57453-57456 
U.S  iimiatt  d(  tion  report  preparation:  national 

communication;  comment  request.  57456-57457 
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Water  pollution;  dischari^e  of  pollutants  (NPDES):  I 
Texas —  | 

Oil  and  gas  extraction,  t.oastal  subcategory  discharges; 
general  permit.  57457-574B5 
Water  pollution  control:  I 

Total  maximum  dailv  loads — 

Mermentau  and  VermilionTeche  river  basins.iLA; 
TMDLs  required  by  court  order,  57465 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

S>p  Trade  Representative.  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directi\es: 
Cessna.  573bl-57J64 
Reims  Aviation  S.A.,  57364-57366 

Federal  Communications  Commission 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 
Mobile  satellite  service  providers;  flexible  use  of  assigned 
spectrum  over  land-basf-d  transmitters,  57408-57409 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hvdroelectnc  applu  .itimis,  57433-57435 
Meetings 

Hydro  licensing  status  workshop.  57435-57436 
Reports  and  guidance  documents;  availability,  etc.: 

Electncitv  market  design  and  structure,  57436-5i7438 
Applicatinnfi.  hearini^s.  dettrmmations.  etc.: 

Areata  Energira  S.A..  57431 

Cementos  N(5rte  Pascamavo  Energia  S.A..  57431-57432 

Columbia  Gulf  Transmissum  ("o.,  57432 

Dominion  Transmission.  Inc.  57432 

Roseburg  Forest  Products  ('o.,  57433 

Williston  Basin  Interstate  Pipeline  Co.,  57433 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed.  et(  .  57456 

Ocean  transportation  intermediary  licenses: 

AAA  Nordstar  Lln>^  hu  ;  revocation,  57466-574(67 

AE  Eagle  .^meric.i  Iik    et  al.,  57467 

Davies.  Turner  &  Clo  .  et  al  .  57467-57468 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Esrim  Ve  Sheva  Holding  Corp.  et  al..  57468-57469 

Financial  Management  Service 

.See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 

Mutual  Service  Casualt\  Insurance  Co.;  termination, 
57508-57509 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

La  Graciosa  thistle,  etc..  57559-57600 
Santa  Cruz  tarplant.  57525-5/558 


NOTICES 

Endangered  and  threatened  species  permit  applications. 
■  57474 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Anesthesiology  devices;  reclassificatitm  of  three 
preamendments  Class  III  devices  into  Class  II. 
57.366-57368 
Radiology  devices — 
Class  II  devices:  premarket  notification  exemptions, 
57368-57369 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Nlodical  devices— 

Anesthesiology  devices;  indwelling  blood  gas 

analvzers;  Class  II  special  controls;  industry  and 
agency  guidance.  57470-57471 

Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons,  specially  designated  nationals, 
terrorists,  and  narcotics  traffickers,  and  foreign  terrorist 
organizations. 
Additional  designations  of  narcotics  traffickers  and 

removal  of  names  from  weapons  of  mass  destruction 
trade  control  regulations.  57371-57381 

Forest  Service 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection;  comment  request,  57414-57415 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

Housing  and  Urban  Developn>ent  Department 

NOTICES 

Agencv  information  collection  activities; 

Submission  for  OMB  review;  comment  request.  57471- 
57473 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection:  comment  request.  57486 
Submission  for  OMB  review:  comment  request.  57486- 

574H7 

Interior  Department 

See  Fish  and  Wildlife  .Service 

See  Land  Management  Bureau 

NOTICES 

Meetings;  Sunshine  Act.  57473-57474 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Corporate  reorganizations  involving  disregarded  entities; 

withdrawn.  57400 
Corporate  statutory  mergers  and  consolidations: 

definition  and  public  hearing.  57400-57404 
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International  Trade  Administration 

NOTICES 

Antidumping; 

Cold-rolled  carbon  steel  flat  products  from — 

Netherlands,  57415-57416 
Helical  spring  lock  washers  from — 

China,  57416-57417 
Hot-rolled  flat-rolled  carbon-quality  steel  products  from- 

lapan.  57423-57424 
Polyethylene  terephthalate  film    sheet,  and  strip  from — 

Korea,  57417-57418 
Stainless  steel  sheet  and  strip  in  coils  from — 

Germany,  57419-57420 

Mexico,  57418-57419 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 

China,  57420-57423 
Export  trade  certificates  of  review.  57424 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Hot-rolled  steel  products  from — 
Various  countries.  57482-57483 


Justice  Department 

See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments 

East  Lake  Management  &  Development  Corp  . 

Friedland.  Robert,  57483 

IBP.  Inc.  57484 

John  Evans  Sons,  Inc  .  et  al..  57484 

National  Metal  Finishing  Corp.,  57484-57485 

NCR  Corp   et  al  .  57485 

Oak  Park  Real  Estate,  Inc.,  et  al.,  57485 


5  7483 


Labor  Department 

See  Employment  Standards 


Administration 


i^nd  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Idaho,  57474-57475 
Environmental  statements;  notice  of  intent 

National  Petroleum  Reserve-Alaska,  northwestern 
portion:  integrated  activity  plan.  57475-57476 
Meetings: 

Resource  Advisory-  Councils — 
Sierra  Front/Northwestern  Great  Basin.  Northeastern 
Great  Basin,  and  Mojave-Southem  Great  Basin. 
57476-57477 
Realty  actions;  sales,  leases,  etc.: 

Oregon.  57477 
Resource  management  plans,  etc.: 

Headwaters  Resource  Area.  MT.  57477-57478 
HoUister  Resource  Area.  CA:  multi-jurisdictional  land-use 
planning  effort;  critena  and  meeting,  57478-57479 
Restoration  of  lands  to  Indian  Tnbes; 

Red  Lake  Band  of  Chippewa  Indians  of  Minnesota. 
57479-57481 
Survey  plat  filings: 

Colorado.  57481-57482 
Illinois,  57482 

Merit  Systems  Protection  Board 

NOUCES 

Meetings;  Sunshine  Act,  57489 


National  Council  on  Disability 

NOTICES 

Meetings: 

Youth  Adyisorv  Committee.  5~4Sq 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Grants  and  cooperative  agreements,  availabihtv.  etc.: 
Electronically  controlled  brakiilg  system  test  track 
validation,  57506-5750:" 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery-  conservation  and  management: 
Atlantic  highly  migratory  species — 

Atlantic  bluefin  tuna.  57397-57398 
Caribbean,  Gulf,  and  South  .Atlantic  fisheries — 
Gulf  of  Mexico  and  South  .Atlantic  coastal  migratory 
pelagic  resources.  57396-5739" 
Northeastern  United  States  fisheries — 
.Atlantic  bluefish,  57398-57399 
PROPOSED  RULES 

Fishery  consenation  and  management 
.Atlantic  highly  migraton.  species — 

Quotas  and  trade  monitoring,  57409-5~413 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc  : 
Highly  Migratory-  Species  .Advisory  Panel  and  Billfish 
Advisory  Panel.  57424-5'"42b 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  .Advisor.  Committee,  57491-57492 
Applications,  hearings,  determinations,  etc.: 

Waste  Control  Specialists   LLC,  5"489-5~491 

Office  Of  United  States  Trade  Representative 

See  Trade  Representati\e.  Office  of  I'nited  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
-Allocation  of  assets — 

Interest  assumptions  for  valuing  and  pavint;  benefits 
57369-57371 
NOTICES 

Multiemployer  plans: 
Interest  rates  and  assumptions.  57492 

Postal  Service 

NOTICES 

Postage  meters 

Secure  technology  plan,  57492-5  7494 
Privacy  Act: 

Systems  of  records.  5~494-57495 

Presidential  Documents 

PROCLAMATIONS 

Special  obser\-ances 
Chronic  Obstructive  Pulmonan  Disease  Month  (Proc. 

7495),  57629-57631 
National  .Alcohol  and  Drug  .Addict)on  Recover\  Munth 

(Proc    7496).  57633-57634 
National  Alzheimer's  Disease  .Awareness  Month  (Proc 

7497),  57635-57636 
.National  American  Indian  Heritage  Month  iProc    7500j. 

57641-57642 
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National  Employer  Support  of  the  Guard  and  Reserve 

Week  (Proc.  7494).  57625-57628 
National  Family  Garegiver  Month  iPrnc.  7498),  57637- 

57638 
National  Farm-City  Week  (Proc.  7501).  57643-5-t.44 
World  Freedom  Dav  (Proc   7499).  5-639-5-fi40 
EXECUTIVE  0«DERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Citizen  Preparedness  in  ^e  War  on  Terrorism. 

Presidential  Task  Force  on,  estahli^hnie nt  (EO 
13234).  57355-57356  i 

ADMINISTRATIVE  ORDERS  | 

China;  trade  relations  (Memorandum  .if  \,)\emher  9,  2001) 

57357 
Taiwan;  trade  relations  (Memoranduir.  nt  \n\:-mbtn  9, 
2001).  57359 

Publk:  Debt  Bureau 

Spp  Fiscal  Service 

Public  Healtti  Service 

Spp  Centers  for  Disease  (nntrnl  in  i  i're\ention 
Set'  Food  and  Drug  .-Xdmini-.tr.itii^i 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Investment  companies: 

.^ctlvelv  managed  ext:hange-trade(i  f.iiids   57613-57624 
Affliliated  companies;  mergers.  57(i()l    '^'WiZ       , 
NOTICES  I 

,Self-regulator\  orgdnization--.  [jfoposed  rule  changes: 
.•\mencdn  Stock  Exchange  LLC   5"495-5749h 
National  .Association  nf  Sei  u^ltl^•>  Dealers,  Inc..  57496— 

57498 
New  York  Stock  Exchange.  hi(      .'■)"44H-  ^i~449 
Philadelphia  Stock  Exchaime,  he      ">--)i)i)-57501 

State  Department 

NOTICES 

.\rms  Export  Ciontrol  .Act; 

Export  licenses;  c:(mgressional  notifications,  57501-57504 
(Grants  and  cooperative  agreements.  a\ailability.  etc.; 

r  S  -Egvpt  Sc:ience  and  Tpc;hiMi(>i;\  Program,  57504- 
57505 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  ac(|uisition,  t  (inN'niction.  etc.: 
Flats  Industrial  Railroad  Co  et  ,ii  ')-5f)~--~S(tH 
I'nion  Pacific   Railroad  Co  .  57508 


Textile  Agreements  Implementation  Committee 

See  Committer  for  the  IinplementatiMri    if  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings 

Industry  Sector  .-Kchisorv  Committees — 
Small  and  Minority  Business,  57505 


Transportation  Department 

See  Coast  Guard 

See  Federal  .-Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

.Aviation  proceedings; 

Agreements  filed;  weekly  receipts,  57505 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
57505-57506 

Treasury  Department 

See  .-Mcohol.  Tobacco  and  Firearms  Bureau 

See  Fiscal  Service 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Enviriiiunt'iitd!  Protection  Agency.  57511-57523 

Part  ill 

hitenor  Department,  Fish  and  Wildlife  Service,  57525- 
57558 

Part  IV 

Interior  Depariinent,  Fish  and  Wildlife  Ser\ice.  57559- 
57600 

Part  V 

Securities  and  Ex;  hange  Commission.  57601-57612 

Part  Vi 

Securities  and  Exc)iange  Commission.  5  761  ^-5"b24 

Part  VII 

Executive  Office  of  the  President.  Presidential  Documents, 
57625-57628 

Part  VIII 

Executive  Office  of  the  President.  Presidential  Documents, 
57629-57644 


Reader  Aids 

Consult  the  Reader  .Aids  section  at  the  end  of  this  issue  for 
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and  notice  of  re(;ently  enacted  public  laws 
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listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOOL.  loin  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Title   3— 

The  President 


Presidential  Documents 


E.xecutive  Order  13234  of  November  9.  2001    - 

Presidential  Task  Force  on  Citizen  Preparedness  in  the  Wai 
on  Terrorism 


R^  -''^  ai!thnr;*\  vp^ted  ;r.  me  as  President  by  the  Constitution  and  the 
.ows  f)t  ^he  l  nitf-i  Stcitps  fif  .\nif-ira  and  in  order  to  support  and  enhance 
thp  eff()rt>   n!   'i-j^   American    putl]'    with   respect  to  preparedness  and  vol- 

uMtpensn:  .n  th^  \\<.r  "r:  tprrori^n:   ;'  i^  heret-.  ordered  as  follows: 


Section  1,  E^tnh.s'-mu 


F 


nrcp    on    ('j'izpn    Prpprtreiines^    ::.    ir,>-    \\  n:    O: 


•erp  !-  ;iprph\   p-tablished  the  '  Presajpnt.r 


p.T  Tism 


-K    rorce). 


Sec.  2.  A/p.-j/.prv/w/;  :„^  Tt:p  T.,>K  Fore  p  -haU  Ijp  i  on^po^ed  of  the  heads 
of  the  ton()\\':nf:  pxerutnp  s-frtnt  h  pntitips  whr-  :na\  ;ps;ur:r,tp  reprpsentatives 
trom  withsn  tf:pir  rP'~ppcti\p  pntit;p<  tn  n>.s!s'  'hvn)  .r.  -hp.:  ni.tiPs  ,n  connec- 
tion With  thp  Tdsk  Force  the  Office  ot  the  \'.;  p  Prt's.apn;.  the  Offu  p  <,{ 
Homeland  .Spcuntv  the  DomestK  Polirv  Count  n  'hp  Otiup  ;,f  Si  i^^r.i  c  ,u:d 
Technolofcjv  Pohr\  .  thp  (,3fficp  of  Mrindgement  nn.i  Budep-  'h.  '^ppannipnt 
u!  thp  Trea^ur\  thp  Dppartment  of  !u>.ticp,  -np  ripp,ir!:npn*  o:  L,ihor  the 
Dppfirtnipnt  of  Hpalth  anti  Human  Spr\irp:~  'he  Departnipnt  -f  f^oa^;ne 
find  I  rhan  Dpvplopiiipnt,  the  Departnipnt  of  T:,insporta!ion  'h^^  n*'r'r.r'j:>':-.t 
o!  Enprgv  thp  Dppartment  of  \'ptprans  Affair^  *hp 'Fn\ir(.ninp't'n.  PrciV-c'. or 
.Agencv,  thp  Federai  Emergenc\  MandiiPnipn;  .\apnc  \  ,in;:  thp  (  urt^.r^to.:-. 
tor  National  and  (lommunitx  Spr\ice  Thp  hp.-oi'^  ,p  othpr  pxecutive  oran.  t: 
dpprirtmpnt-  anci  .lijencopv  ana  other  ^enio/r  p\prut;\p  omnch  officials  m,.\ 
participc^tp  m  the  work  of  'hp  T,i^k  Fo-.-p  upon  thp  :nv:t.:t;or  o^  'hp  Co- 
Chairs 

fb]  Thp  h'^io^  of  *!ip  Offup  of  Hoinpicind  Sp(oir;-\  ,:nd  thp  Di.nie^tic  Polu  \ 
f^-'iLini.].  r.r  their  ilpsitinatpd  rpprespnt,iti\ ps  >hnl:  spr\c  n'^  Co-Chair^-  ot 
thp  TasK  Force. 

Sec.    3.    .\/j?<;;nn     •  lip    T>^^k    Forop    vhnll    identifA',    review,   and    rerommend 

.ippropnatp  mtMn^  tt\  which  thp  .^nienc  an  public  can 

(di  prepcirp  m  the.r  homps.  npiehhorh.oodv  s(  hool'-  places  of  worship, 
workpiacps  ano  piat^lic  placps  for  thp  potpntini  [  op.sMfiopnces  of  anv  possible 
terrorist  attricks  within  the  Tnited  .Stnfps  ^mi 

fb)  Milunteer  to  assiM  or  otherwi'.p  <iipport  State  and  local  public  health 

aPii  .safpt\  officials  ^.no  othprs  enga^pd  m  the  effort  to  pre\-ent.  prepare 
tor  <inii  rpspono  to  ,iri\  possit)iP  tprrori^'  ^ttat  k>  witftin  'he  I  nitfii  States. 
Sec.  4.  Rfporti.'h:  Hf-quirf-im^nt   Thp  Tr--K  F(>r(p  <fi.,ii  submit  its  recommenda- 

tionv  to  the  Presiclen'  withm  40  dn\s  from  thp  Ontp  of  thi-  ordpr 


I 
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Sec.  5.    !  rrinination  of  Task  Force   Thr  Task  P^orcp  shall  tt^rniinatp   M)  days 
after  submitting  its  report  to  the  President. 


(^ 


Till,  wiirn  HOUSE, 

November  9.  2001. 


IFR  Doc.  01-28762 
Filed  11-14-01:  8:45  ami 
Billing  code  3195-01-1' 
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Presidential  Documents 


Memorandum  of  November  9.  2001 

Determinations  Under  Section  1106(a)  of  the  Omnibus  Trade 
and  Competitiveness  Art  of  1988— Peoples  Republic  of  China 

Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  seitKin  liObir^;  (*:  the  Onin^bu'-  Trade  and  Oinipetitix  eness 
.-\(t  of  1M88  ]u  \  SC  2M05ici;  1  ileterrnine  th-t  st,.te  tr-uim^' -nt*-rprises 
account  for  a  significant  share  of  the  exporf-  ijf  the  Peopu-  ^  Kp';whi:(  of 
China  iC'hinai  and  goods  that  rointiete  \N!t{'.  iniport^  .nte  (.  r.  :.,-.  1  tur'her 
determine  that  such  state  tradmtj  enterprise^  ;.niiuj\  hurder:  .^:\d  restrict, 
or  ad\'ersel\'  affect,  tne  foreign  trntle  of  the  I  ni'dl  St,-*es  or  the  United 
States  ecunomv.  or  are  iikelv  to  result  ,;:  -ui  h  .:  ;  ;r.ten,  restriction  or 
effect. 

(■h;na  is  ^pekina  tn  tjeconie  n  meniiier  cd  tt:e  \\ui\;\  Tr.:Ut^  Ort^anization 
iWTOi  The  terms  nnu  condition-  h.r  (d^mc  -  ncces^ion  to  do-  Wdd)  ;nclude 
China'-  c  onuiiitments  that  n  \sih  en-ure  thn'  ,d:  -'.^'e-ow  ro'.:  uui  -t-ite- 
investeU  enterprise^  will  make  pi:r(  h^-e'-  onO  -n.e-  tio^eu  -Oie,\  on  comnier- 
ci<d  (onsuieration-,  such  .i'-  price,  (uinlit\ .  marKcMability,  and  availability, 
and  that  T  s  tu,^:r;;e<s  hrms  wid  hr,\-e  „n  .uiequ-te  oi)p,,ir'unity  to  compete 
for  sale-  to  ,.uiu  pure  bases  from  'hesf  enterpri-e-  ou  n>  uKUsuriminatorv  terms 
and  conditions  In  erudition,  th-  Uc>\  eminent  id  (.hma  will  not  influence, 
directly  or  mdirpcth.  lommerciai  decisions  on  the  part  of  state-owned  or 
state-invested  enterpinses,  mc  iudint:  on  the  rpiantitv,  \alue.  or  countrv  of 
origin  cd  an\  eoriu-  purchased  or  -oin,  except  :::  ,i  numner  consistent  with 
'he  Marrnkesh  .Agreement  K-tahhshmo  the  Woru:  Tr.-ue  ( )r^,in.z,i*!on  W'Ji} 
.\greementj  (diinn  hn-  .-d-ij  confirmed  thnt  '-tate  •r.unut:  enterprises  um 
make  purch^-ev  that  are  u'^t  tor  government  ..<e  Th"  :.rM^<itions  that  China 
will  assume  unOer  'he  WTO  .Xiireeuiert  mciuUiU;:  C  h:nas  protocol  of  acces- 
sion, meet  'he  reCjUirement-  ;{  -ec 'lou  1  1  i)bibj(2)(A).  (19  U.S.C. 
29(l"!bli2-.\:  anu  thus  m\  lU^u^rmiUaticm^  ..nuer  '•ection  1106(a)  do  not 
reciuue  invocation  ni  the  nonappii;  ation  i)ro\-i-ions  .)♦  the  WT(i  .\u:>'tuuf;:t. 

You   are   directed    •.:    p,uu!-h    d::-    tnemorandum   in    't>^    Federal    Register 


l^ 


THE  WHITE  HOr.^K 
Wtisiiington,  Scnt^mbtri  9,  2001. 
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Presidential  Documents 


Memorandum  of  November  9.  2001 

Determinations  Under  Section  1106(a)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 — Separate  Customs 
Territory  of  Taiwan,  Penghu,  Kinmen,  and  Matsu 


Memorandum  for  the  United  States  Trade  Representative 

Section  llOBiaj  of  the  Omnibus  Trade  and  Competitiveness  .\ct  of  1988. 
■19  U.S.C,  2905(a))  (the  "1988  Act"),  requires  the  President  tn  determine 
for  any  major  trading  country  that  is  acceding  to  the  World  Trade  Organiza- 
tion (WTO)  whether  state  trading  enterprises  account  for  a  significant  share 
of  the  exports  of  that  maior  trading  country  or  goods  that  compete  with 
imports  into  that  countrv  and  whether  such  state  trading  enterprises  undulv 
burden  and  restrict,  or  adverse! v  affect,  the  foreign  trade  of  the  Tnited 
States  or  the  I'nited  States  economy  or  are  likeh  to  result  in  such  a 
t)urden.  restriction,  or  effect 

Taiwan,  known  m  the  WTO  as  the  Separate  Custom^  Terntorv  :.[  Taiwan 
Penghu.  Kinmen  and  .Matsu."  is  m  the  final  stage  of  its  dC, cession  to  the 
WTO,  Thus,  pursuant  to  section  1106(aj  of  the  1988  .Xct,  I  determine  that 
state  trading  enterprises  do  not  account  for  a  significant  share  of  the  exports 
of  the  Separate  Customs  Territory  of  Taiwan.  Penghu,  Kinmen  and  Matsu 
or  of  goods  that  compete  with  exports  to  the  Separate  Customs  Territory 
Further.  I  determine  that  such  state  trading  enterprises  do  not  undulv  burden 
and  restrict,  or  adversely  affect,  the  foreign  trade  of  the  I'nited  States  or 
the  I'nited  States  ecoiiom\'.  and  are  not  likeiv  to  re>u!t  m  such  ,-.  burden, 
restriction,  or  effect 

"I'ou    are    directed    to    publish    this    memorandum    m    'ne    Federal    Register 


U^ 


THE  WHITE  HOrSE. 

Washington.  Sove-mbt-r  9    2001 
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Rules  and  Regulations 


Federal  Register 
Vol.  66.  No.  221 

Thursday.  November  15.  2001 


This  seciior  of  the  PEDERAl  REGISTER 
contains  regulator*  documents  naving  genera 
applicability  and  legai  etiect  most  o*  wh.c^ 
are  Keyed  to  ana  coditied  -n  the  Code  o' 
Federal  Regulations   whicn  is  pubiishea  under 
50  titles  pursuant  to  44  u  S  C    "510 

The  Code  of  Federal  Regulations  is  sold  Dv 
the  Supenntendent  of  Docunients   Prices  o' 
nev*  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  2000-CE-26-AD;  Amendment 
3&-12500;  AD  2001-23-03] 

RIN2120-AA64 

Airworthiness  Directives:  Cessna 
Aircraft  Company  Models  172N.  172P. 
R172K,  172RG,  F172N,  F172P.  FR172J, 
and  FR172K  Airplanes 

agency:  Fodf'ral  .\\  latiDn 
.\(iministration.  DOT. 
action:  Final  rule 

SUMMARY:  This  amendment  sup*'rsfdes 
.•\ir\\(irthiness  Directive  (AD)  80-04-08 
which  requires  inspecting  (one-time i  the- 
fuel  line  and  map  light  switch  in  the  left 
hand  forward  door  post  for  (-hafint  or 
arcing  on  certain  Cessna  .Aircraft 
Compan\  (Cessna)  Model  1~2.\   Rl~Jk. 
F172N.  and  FRl~2K  airplanes  and 
repairing  an\  damage  found   .AD  80-<J4- 
08  also  requires  providing  at  lea.st  a 
0  50-inch  clearance  between  the  map 
light  switch  and  the  fuel  line;  and 
installing  a  switch  c;o\er  (insulaturi  over 
the  map  light  switch.  This  .\D  requires 
you  to  extend  the  insptntions  and 
installation  of  the  switch  cii\i'r 
requirement  to  certain  172N    172P 
R172K,  172RG.  Fl72\.  F1-2P   FRl-Jl. 
and  FR172K  series  airplanes  This  AD 
also  requires  replacement  of  the  fuel 
line,  if  damaged;  and  makes  the  suit!  h 
cover  inspection  and  replacement 
repetitive.  This  AD  is  the  result  of  F.\.A 
re<;:eiving  several  reports  of  incidents  of 
electrical  shorts  on  Ossna  Model  i72\ 
airplanes  The  actions  specified  bv  this 
AD  are  intended  to  detect  and  correct 
any  chafing  between  the  map  light 
switch  and  the  bordering  fuel  line, 
which  could  result  in  a  fuel  leak  and  an 
in-flight  fire 


DATES:  Th;'-  .\D  :)ecomes  effective  on 

D(K  ember  2~    2U()1 , 

The  Director  cf  the  Federal  Retji^ter 
dp;)rn\ed  the  incorporation  b\  reference 
nf  certain  publications  listed  in  the 
regulations  as  of  December  27,  2001 
ADDRESSES:  \ nu  may  get  the  ser\-ice 
information  r--ferenced  in  this  .\D  from 
the  Cessna  .\ir(.rdft  Compan\    P()  Bex 
7706,  Wichita,  Kansas  f-"277.  telephone: 
(316)  517-5800,  fa..>!mile:  (316)  942- 
9006.  You  ma\  •^xamine  this 
infonnation  at  the  Federal  .Aviation 
.Administration  (FAA),  Central  Rt-mon. 
Office  of  the  Regional  (  f;un>e!. 
.Attention   Rules  Docket  Ni'    2000-CE- 
26-.AD  901  L.Mcust,  Roiiin  50fi   k.msas 
Cii\.  Missouri  h410h   or  at  the  Office  of 
the  Federal  Register.  800  \o.rlh  Capitol 
,Street    \\V     suite  "00,  Washington,  DC, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
CKde  Erisin.  ,Aerospdce  Engineer,  t'.A.A, 
Wichita  .Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  .Airport,  Wichita    Kan^a^ 
67209,  telephone   'Mb]  ^4b-414'-^ 
facsimile:  ^ilh   H4b-440~ 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Ha>  FAA  taken  any  action  to  this 

point-  The  F.AA  issued  AD  80-04-Ob. 

.Amt-nd.m.'nt  ^9-jh9h,  Ff'hruar\-  16. 
1980,  m  .Tci.^r  tsi  pr-'cludf'  th.- 
pos-ibili'\  of  a  fuel  leak  or  an  in-fluh; 
fire  due  to  contact  between  a  map  !iul:' 
switch  and  an  adiacent  fuel  line  oi 
tertam  (  e^sna  .Models  172\,  R172K. 
Fl~2\,  anci  FRl~2K  airplanes.  AD  80- 
04-08  fquires  tnat  \  ou  do  the  following 
on  tht'  .iffectt'ri  airpUnes: 
— \'isuali\-  inspect  tfie  fuel  line  and  map 
light  switch  located  in  the  left  hand 
forward  door  post  for  c  hrtfinu  <  r 
arcing  and  replace  damaged  parts  as 
necessary   If  not  alredd\  e,\istin.t: 
provide  at  least  a  0  50-inch  clearance 
between  the  map  light  switch  and  the 
fuel  lint'  ill  at  (  ordance  with 
proi  edures  m  F.A.X  ,Advisor\  (  ir;  uiar 
4,-i  I,i-1A 
—  install  a  co\er    insulator^   Cessnri  Wtr: 
Number  0511CI8O-1    o\er  the  ma|.' 
light  switch  m  accordance  with 
Cessna  Single  Engine  S(>r\  ic:e 
Information  Letter  ,SE80-3  and 
Supplement  «1  thereto,  both  datcci 
lanuarv  21    1980 
.AD  80-04-06  was  the  result  of 
instances  of  chafing  between  the  map 
light  switch  and  the  adjacent  luel  line 
on  the  affected  airplanes   When  the 


chafing  caused  an  electrical  short, 
insulation  melted  from  the  map  light 
wire  and  a  hole  was  burned  in  the  fuel 
line. 

What  has  happened  to  necessitatt- 
fiirther  AD  ncti^n''  Since  issuance  of  AD 
h(M)4-0H  FA  .A  has  received  several 
r"p(  rts  of  ;r,!  :,i.>nts  of  electrical  shorts 
oil  Cf'ssiid  M  Kid  172N  airplanes.  These 
electrical  shorts  have  resulted  because 
the  mounting  screws  may  be  elongated 
or  broken  out  on  the  affected  airplanes 
or  doorpost  cover  shapes  have  changed 
over  time.  Switch  covers  may: 

— Deteriorate  over  time: 

— Receive  damage  from  service 

activities 

— Be  left  off  after  scr\  ice  activities; 

— Not  be  mounted  properlv:  or 

— Not  be  used  i::  .ift.'r^rr.drk'-t  interior 
installatinns 

.AI.)  80-04-0^  dp)  lira  to  only  certain 
serial  numbers  .imi  .iiri  not  cover  all  of 

the  models  tnat  nd\,   :ndp  lieh'  -witches 
in  the  doorpost 

Ha^  FAA  taken  any  action  to  this 
point    We  ;ssued  a  proposal  to  amend 
part  39  of  'h^^  Federal  .Aviation 
Reeuldtions    14  C.FR  part  39)  to  include 

di:  .AD  thd'  would  appl\  to  certain 

(  ess-,.,  M.,;i",  :-2N  :-_p  K:-.N. 

:-jR(,    Fl-jN    Fl-JP    r'Rl-.b  and 
FRl~2k  series  n:rp,aries   Tji^s  proposal 
'»Vds  pubiisheci  ;n  the  Federal  Register 
as  n  notice     f  profioseci  ri.iert'dMiig 
(NPRM    on  ;ant.dr\  8   2001    ht- FR 
l.-.i      The  NPRM  pri:posed  to 
-supersede  .Ar)-h(>-04-08  w oth  d  .new  .AD 
that  would  retjiiire: 

— Repetitively  inspecting  for  the 
existence  and  damage  to  the  cover 
(insulator)  for  the  doorpost  map  light 

s\vitch; 

—  Installinc  a  co\'er  (insulator)  if 
missing   ,r  (idinaged;  and 

—  Replacing  the  fuel  line,  if  damaged, 

IVci.s  the  public  invited  to  comment^ 
The  F.A.A  encouraged  interested  persons 

'o  parti;  ipate  in  'he  iiidKing  of  this 

dinendrneiit    .A!  the  reiiues*  rf  s,.\eral 
(  ornmenters    we  iss'u,.(i  ai:  NPRM  to 
>'\tend  the  comment  perooo  fri  :r. 
Februarv  12    2001    !(    .Aprii  1.-.,  2001. 
This  doc  u:nent  \s,is  published  in  the 
Federal  Register    n  Februarv  12.  2001 
[6b  FR  9--4     ,A  summar\  of'the 
c  omments  rec  ei\e'(i  !ip.  botl;  of  'hese 
documents  fni'i  \%     dji'tK  With  our 

respunst^s 


I 
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Comment  Isaue  No.  1:  Agree  That  This 
AD  Will  Correct  an  Unsafe  Condition 
and  Provide  Aviation  Safety 

What  IS  the  commentpr''i  concern? 
One  commenter  suggests  that  the 
proposed  AD  is  necessary  because  the 
doorposts  in  these  aircraft  have  become 
conduits  for  wiring  of  add-on  systems 
accomphshed  by  the  field  approval 
process.  The  commenter  suggests  that 
repetitive  inspections  would 
significantly  enhance  the  safety  and 
reliability  of  airplane  operation. 

Several  commenters  agree  that  FAA  is 
correct  in  adding  aircraft  serial  numbers 
to  the  proposed  AD. 

What  IS  FAA  s  response  to  the 
concern^  Since  the  comments  agree 
with  the  NIPRNl  as  written,  we  are  not 
changing  the  final  rule  as  a  result  of 
these  comments 

Comment  Issue  No.  2:  AD  80-04-08 
Already  Addresses  the  Unsafe 
Condition 

What  IS  the  commenter's  concern? 
Several  commenters  suggest  that  a  new 
AD  is  not  necessarv'  to  correct  the  unsafe 
condition  They  believe  AD  80-04-08 
adequately  addresses  this  issue.  The 
commenters  suggest  that  if  any  further 
action  regarding  this  unsafe  condition  is 
taken.  FAA  should  either  revise  or 
suspend  the  current  AD  Two 
commenters  suggest  that 
accomplishment  of  the  manufacturer's 
service  bulletin  bv  the  owners/operators 
of  the  affected  airplanes  will  correct  the 
unsafe  condition 

What  IS  FAA  s  response  to  the 
concern''  We  do  not  concur  that  AD  80- 
04-08  addresses  the  unsafe  condition. 
Reports  indicate  electrical  shorts  on 
Cessna  Model  172N  airplanes  have 
occurred  after  compliance  with  AD  80- 
04-08  We  have  determined  that  the 
electrical  shorts  resulted  because  the 
doorpost  cover  deteriorated  over  time 
from  heat  and  sunlight,  which  caused 
the  attachment  bolt  holes  to  become 
elongated  or  broken  out  and  resulted  in 
the  fuel  line  and  the  switch  contact  to 
become  jammed  together.  AD  80-04-08 
did  not  cover  all  of  the  airplane  models 
that  have  map  light  switches  in  the 
doorpost  In  addition,  AD  80-04-08 
only  required  an  initial  inspection  so  no 
requirement  exists  for  detecting 
damaged  doorpost  covers  that  occur 
after  the  initial  inspection.  Since  we  are 
adding  additional  requirements  and 
additional  airplanes,  we  must  supersede 
the  current  AD  because  it  provides  an 
additional  burden  over  that  in  AD  80- 
04-08 

We  concur  that  accomplishment  of 
the  referenced  service  bulletin  will 
correct  the  unsafe  condition.  However. 


we  can  only  require  compliance  through 
AD  action. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  3:  The  Condition 
Results  From  Poor  or  Lack  of 
Maintenance 

What  is  the  conimenter's  concern? 
Several  commenters  suggest  that  the 
conditions  referenced  in  the  proposed 
AD  are  a  result  of  incorrect  maintenance 
activities.  The  commenters  state  that,  if 
damage  to  the  doorpost  cover  is  a  result 
of  maintenance  activities,  e.g.,  left  off  or 
not  properly  mounted,  an  AD  would  not 
correct  this  situation.  These  conditions 
result  from  incorrect  aircraft 
maintenance  and  airframe  and 
powerplant  (A&P)  mechanic  functions 
and  not  AD  requirements.  If  these 
problems  arise,  the  pilot  should  report 
the  condition  so  that  corrective 
maintenance  can  be  performed. 

What  is  FAA's  response  to  the 
concern?  We  do  not  concur.  The  unsafe 
condition  is  a  result  of  the  doorpost 
cover  deteriorating  over  time  because  of 
the  material  it  is  made  of.  exposure  to 
the  heat,  and  use.  The  deterioration  of 
the  doorpost  cover  causes  the 
attachment  bolt  holes  to  become 
elongated  or  broken  out.  which  results 
in  the  fuel  line  and  the  switch  contact 
to  become  jammed  together. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  4:  Correct  the 
Applicability 

What  is  the  commenter's  concern? 
Several  commenters  suggest  that  FAA 
should  clarify  whether  Model  F172N 
airplanes,  serial  numbers  F17201515 
through  Fl  7201639.  should  be  included 
in  the  AD.  We  infer  that  the  commenters 
believe  that  they  should  be  included. 

What  is  FAA  s  response  to  the 
concern?  We  concur  We  inadvertently 
left  Model  F172N  airplanes,  serial 
numbers  F17201515  through 
F17201639.  out  of  the  proposed  AD. 
These  airplane  models  will  be  covered 
in  the  applicability  of  this  AD. 

We  are  changing  the  final  rule  to 
include  these  airplane  models.  None  of 
these  airplanes  are  currently  on  the  U.S. 
Register  so  this  would  not  add  any 
additional  burden  upon  the  public. 

Comment  Issue  No.  5:  Extend  the 
Comment  Period  60  Days 

What  is  the  commenter's  concern? 
Two  commenters  request  the  conunent 
period  be  extended  to  allow  the  FAA  a 
greater  opportunity  to  hear  from  more 
people  in  the  aviation  community. 

What  IS  FAA 's  response  to  the 
concern?  We  concur  with  this  comment. 


The  comment  period  was  extended  on 
the  NPRM  from  Februarv-  12.  2001.  to 
April  13,  2001,  to  give  the  public  an 
additional  60  days  to  respond. 

Comment  Issue  No.  6:  Change  or 
Eliminate  the  Repetitive  Inspection 
Interval 

What  is  the  commenter's  concern? 
Several  commenters  suggest  that  the 
need  for  repetitive  inspections  are  not 
necessary  because  they  add  no  safety 
value.  Specifically,  one  commenter 
suggests  that  the  doorpost  cover,  switch, 
insulator,  and  fuel  line  should  be 
inspected  as  part  of  the  annual 
inspection  (or  when  any  work  is 
performed  in  that  area)  or  extended  to 
5  year  intervals  because  the  material  the 
doorpost  cover  is  made  of  will  not 
deteriorate  in  a  year's  time.  Another 
commenter  suggests  that  the  affected 
area  is  not  designed  for  repeated  access 
and  could,  in  fact,  contribute  to  and 
exacerbate  the  problem  addressed  by  the 
proposed  AD  or  create  new  ones.  All 
commenters  suggest  that  if  required 
maintenance  is  done  properly,  there 
would  be  no  need  for  repetitive 
inspections  because  the  switch  retaining 
screws  will  remain  installed  until  they 
are  removed;  and.  if  installed  correctly, 
the  insulator  is  designed  as  such  that  it 
will  function  properly  until  it  is 
removed. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur.  As 
discussed  previously,  electrical  shorts 
result  because  the  doorpost  cover 
deteriorates  over  time  from  heat  and 
sunlight.  Our  analysis  shows  that  12 
months  is  a  reasonable  time  period  for 
detecting  such  a  problem.  A  longer 
period  would  not  provide  the  assurance 
that  the  condition  was  detected  before  a 
serious  problem  developed.  We  have 
determined  that,  if  correctly  accessed, 
new  problems  will  not  occur.  The  12 
month  repetitive  inspection  interval 
should  also  coincide  with  annual 
inspections. 

We  are  not  changing  the  final  rule  as 
a  result  of  these  comments. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 
— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 
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Cost  Impact  What  is  the  cost  impact  of  this  AD  on       costs  to  accomplish  the  initial 

How  manv  airplanes  does  this  AD  o^^-ners/ operators  of  the  affected  inspection 

impact^  We  estimate  that  this  AD  affects  ai^pia^es^  We  estimate  the  following 
7,750  airplanes  in  the  US  registry'. 


Latwr  cost 

Parts  cost 

^^Tane"^'       Total  cost  on  U.S  operators 

1  workhour  »  $60  per  hour  =  $60  

No  parts  required  tor  ttie  inspection  

$60     7  750  f  $60  =  $465  000 

The  YW  has  no  way  of  determining 
the  number  of  repetitive  inspections 
each  owner/operator  will  incur  over  the 
life  of  each  of  the  affected  airplanes,  or 
how  many  covers  (insulators)  or  fuel 
lines  will  need  to  he  replaced  If 
replacement  parts  are  required  as  a 
result  of  the  inspection,  the  estimated 
cost  per  airplane  for  the  cover 
(insulator)  is  $6.00.  The  cost  for  a 
replacement  fuel  line  varies  from  S26.00 
to  $129.00,  plus  labor,  depending  on  the 
airplane  model. 

What  is  the  difference  between  the 
cost  impact  of  this  AD  and  the  cost 
impact  of  AD  80-04-08^  The  cost 
impact  of  this  AD  is  more  than  currentlv 
required  by  AD  80-04-08  The 
differences  between  this  AD  and  AD  80- 
04-08  are  the  additional  airplane 
models  that  will  be  affected  and  the 
repetitive  inspections  each  affected 
airplane  owner/operator  will  incur  over 
the  life  of  the  airplane. 

Regulatory  Impact 

Does  this  AD  impact  various  entities'' 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action''  For  the  reasons 
discussed  above.  1  certifv-  that  this 
action  (1)  is  not  a  "significant  regulator.' 
action"  under  Executive  Order  12866: 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulator*'  Policies  andProcedures  (44 
FR  11034!  Februarv-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  .^l^craft.  .Aviation 
safety.  Incorporation  bv  reference. 
Safety. 


Adoption  of  the  .Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  .Administrator, 
the  Federal  .Aviation  Administration 
amends  part  39  of  the  Federal 
AviationRegulations  (14  CFR  part  39)  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority    49U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
.Airworthiness  Directive  (AD)  80-04-08, 
.Amendment  39-3696,  and  by  adding  a 
new  .AD  to  read  as  follows: 

2001-23-03    Cessna  .Aircraft  Company: 

.Amendment  39-12500:  Docket  .\o. 

200O-CE-26-AD:  Supersedes  AD  8O-04- 

08.  .Amendment  39-3696. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  Cessna  model 
airplanes,  certificated  in  any  category: 


Model 


Serial  No 


17267585  ttirough  17270049    17270051  through  17274009.  17261445    17261578,  and  17270050. 
17274010  through  17276654 
172RG0001  through  172RG1191,  ar>d  691 


172N    

172P  

1 72RG  

F172N   Fl 7201 51 5  through  F17202Q39 

F172P  !  F17202040  through  Fl  7202254 

FR172J  FR1 7200531  through  17200590 

FR172K  !  FR1 7200591  through  17200675 

R172K  I  R1722000  through  R1 723454,  and  680 


(b)  Who  must  comply  with   this  AD?  Anyone   who   wishes   to  operate  any   of  the  above  airplanes  must   comply   with  this   ,AD. 

(c)  What  problem  does  this  .AD  address''  The  actions  specified  by  this  AD  are  intended  to  detect  and  correct  any  chafing  between 
the  map  light  switch  and  the  bordering  fuel  line,  which  could  result  in  a  fuel  leak  or  an  in-flight  fire. 

(d)  What  actions  must  I  accomplish  to  address  this  problem''  To  address  this  problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  doorpost  map  light  switch  insu- 
lator (pan  numtier  0511080-1)  to  venty  it  is 
installed  and  (it  installed)  not  damaged 


Initially  inspect  within  the  nexl  100  hours  time- 
in-service  (TIS)  after  December  27  2001 
(ttie  effective  date  of  this  AD),  or  within  the 
next  12  calendar  months  after  Decemtjer 
27  2001  (the  effective  date  of  this  AD) 
whicfiever  occurs  first  Repetitively  inspect 
thereafter  at  intervals  not  to  exceed  12  cal- 
endar months 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  ot  Cessna 
Servce  Bulletin  SEBOO-'  dated  Januarv 
17   2000 
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Actions 


Compliance 


Procedures 


(2)  If  a  switch  cover  (insulator)  is  not  installed 
or  IS  damaged  m  any  way  install  a  new  insu- 
lator (part  number  051 1080-1) 


(3)  If  the  fuel  line  is  damaged  m  any  way,  in- 
stall a  new  fuel  line  The  replacement  fuel 
line  pan  numtjer  varies  with  aircraft  model 


Before  further  flight  after  the  inspection  where 
any  damage  is  found  or  the  cover  Is  found 
missing. 


Before  further  flight  after  the  Inspection  where 
any  damage  is  found. 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of  Cessna 
Service  Bulletin  SEBOO-1,  dated  January 
17.  2000.  and  the  Cessna  Manufacturer's 
Maintenance  Manual 

Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of  Cessna 
Service  Bulletin  SEBOO-1.  dated  January 
17.  2000.  and  the  Cessna  Manufacturer's 
Maintenance  Manual 


Note  1:  The  compliance  times  specified  in 

Ossiid  Service  Bulletin  SEBOO-l.  dated 
IdHLidrv  17,  2000.  are  different  from  those 
rpquired  by  this  AD.  The  compliance  times 
in  this  .\D  take  precedence  over  those  in  the 
service  bulletin. 

|p)  Can  I  comply  with  this  AD  in  any  other 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  vour 
alternative.  Submit  your  request  through  an 
FAA  Principal  .Maintenance  Inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

(2)  .Alternative  methods  of  compliance 
cipproved  in  accordance  v\ith  AD  80-04-08. 
vvhi(  h  is  superseded  by  this  AD.  are  not 
approved  as  alternative  methods  of 
compliance  with  this  .\D. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
rf'quirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
r«|uest  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 
alteration,  or  repair  on  the  un.safe  condition 
addressed  by  this  .\D:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  spe^cific 
actions  you  propose  to  address  it. 

( f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
romp/yonre?' Contact  Mr.  Clvde  Erwin, 
.Aerospace  Engineer.  F.\.-\,  Wichita  Aircraft 
ilertification  Office.  1801  Airport  Road, 
Room  100.  Mid-Continent  Airport.  Wichita, 
Kansas  67209,  telephone:  (316)  946-4149; 
facsimile:  (.■316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  romplv  vtith  this  AD?  The 
y.\A  c  an  issue  a  special  flight  permit  under 
spitions  21.197  and  21.199  of  the  Federal 
Aviation  Kegiilations  (14  CFR  21.197  and 
21.149)  to  operate  your  airplane  to  a  location 
where  vou  can  accomplish  the  requirements 
of  this  .AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
b\  this  .AD  must  be  done  in  accordance  with 
Cessna  Servi(  e  Bulletin  SEBOO-1  and 
.Accomplishment  Instructions,  dated  Januarv' 
17.  2000  The  Director  of  the  Federal  Register 


approved  tliis  incorporation  bv  reference 
under  3  U.S.G.  552(a)  and  1  GFR  part  51.  You 
can  get  copies  from  the  Cessna  Aircraft 
Company,  PO  Box  7706.  Wichita.  Kansas 
67277.  You  can  look  at  copies  at  the  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust.  Room  506.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

(i)  Does-  this  AD  action  affect  any  existing 
AD  actionst  This  amendment  supersedes  AD 
80-04-08.  Amendment  39-3696. 

(j)  When  does  this  amendment  becoma,^ 
effective?  This  amendment  becomes  effective 
on  December  27.  2001. 

Issued  in  Kansas  City,  Missouri,  on 
November  5.  2001. 

Michael  Gallagher, 

Manager.  Stnull  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  01-28332  Filed  11-14-01;  8:45  am] 

BILLING  CO0«  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  99-CE-28-AD:  Amendment  39- 
12504:  AD  2001-01-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Reims 
Aviation  S.A.  Model  F406  Airplanes 

agency:  Federal  Aviation 
Afiministration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Reims  Aviation  S.A. 
(Reims)  Model  F406  airplanes.  This  AD 
requires  you  to  repetitively  inspect  the 
canted  rib  upper  cap  in  the  center  wing 
cam -through  area  for  cracks,  and.  if 
cracks  are  found,  immediatelv  repair  the 
cracks  or  modih'  this  area  depending  on 
the  extent  of  any  cracks  found.  This  AD 
also  requires  you  to  modih'  the  canted 
rib  upper  cap  at  a  certain  time  period  as 
terminating  action  for  the  repetitive 
inspections.  This  AD  is  the  result  of 
mandator)'  continuing  airworthiness 


information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracks  in 
the  canted  rib  upper  cap  in  the  center 
wing  cam'-tbrough  area,  which  could 
result  in  structural  failure  of  the  wing 
with  possible  loss  of  control  of  the 
airplane. 

DATES:  This  AD  becomes  effective  on 
January  7.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  Januarv  7.  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Cessna  Aircraft  Company,  Product 
Support.  PO  Box  7706.  Wichita.  Kansas 
67277:  telephone:  (316)  517-5800; 
facsimile:  (316)  942-9006  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  9»-CE-28- 
AD,  901  Locust.  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  N^V..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  Hancock,  Aerospace  Engineer. 
FAA.  Small  Airplane  Directorate.  901 
Locust.  Room  301.  Kansas  Citv. 
Missouri  64106:  telephone:  (816)  329- 
4143,  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Reims 
F406  airplanes.  The  DGAC  reports  that 
a  crack  was  found  in  the  canted  rib 
upper  cap  in  the  center  wing  carrv- 
through  area  during  a  routine  inspection 
of  one  of  the  affected  airplanes. 

What  is  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  structural 
failure  of  the  wing  with  possible  loss  of 
control  of  the  airplane. 
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Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Reims  Model  F406  airplanes.  This 
proposal  was  published  in  the  Federal 
Re^ster  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  21.  2001 
(66  FR  43811)  The  NTRM  proposed-to 
require  you  to  repetitively  inspect  the 
canted  rib  upper  cap  in  the  center  wing 
carry-through  area  for  cracks,  and.  if 
cracks  are  found,  immediately  repair  the 
cracks  or  modify  this  area  depending  on 
the  extent  of  any  cracks  found.  The 
NPRM  also  proposed  to  require  you  to 
modify  the  canted  rib  upper  cap  at  a 


certain  time  period  as  terminating 
action  for  the  repetitive  inspections. 

Was  the  pubhc  invited  to  comment^ 
The  FAA  encouraged  interested  persons 
to  participate  m  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  deternunation  of  the  cost  to  the 
public. 

FAA's  Determination 

What  IS  FAA  s  final  determination  on 
this  issue''  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  requu-e  the  adoption  of 
the  rule  as  proposed  except  for  minor 


editorial  corrections  We  determined 
that  these  minor  corrections. 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  (  orrerting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  manv  airplanes  does  this  AD 
impact^  Wp  estimate  that  this  AD  affects 
4  airplanes  in  the  U.S.  registry. 

What  IS  the  cost  impact  of  this  AD  on 
oaners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspections; 


Latxw  cost 

Parle  r^c«              '''o^a'  ^ost  per       Total  cost  on 
h-anscosi                 airplane          US  operators 

4  inspections  ^  3  worktiours  x  $60  per  hour  =  $720 Not  appltcaWe  i          $720                   $2,880 

We  estimate  the  following  costs  to  do  any  necessary  modifications  that  will  be  required  because  of  the  inspection: 

latx)r  cost 

Parte  mci         ''^°'3'  ^st  per       Total  cost  on 
fans  cost              airplane           US  operators 

60  worktiours  «  $60  per  hour  =  S3.600 

$3  375                  $6  975                 $27  900 

Regulatory  Flexibility  Determination 
and  Analysis 

What  are  the  requirements  of  the 
Regulator,-  Flexibility  Act?  The 
Regulatory  Flexibility  Act  of  1980  was 
enacted  by  Congress  to  assure  that  small 
entities  are  not  urmecessarily  or 
disproportionately  burdened  by 
government  regulations.  This  Act 
establishes  "as  principle  of  regulaton." 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objectives  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  this  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulator*'  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  the 
rule  will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However!  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify'  and  a  regulator}' 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

What  is  FA4  s  determination ''  The 
FAA  has  determined  that  this  AD  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  Reims  Aviation  Model  F406 
aircraft  are  produced  in  France  and  only 
4  airplanes  are  owned  by  L'.S.  entities. 
Of  these  4  airplanes.  Cessna  Finance 
Corporation  owns  2  Cessna  Finance 
Corporation  is  part  of  a  larger 
corporation  with  more  than  1.500 
employees  and  is  not  considered  a  small 
entity.  We  do  not  believe  that  the  two 
remaining  entities  owning  the  F406 
aircraft  constitute  a  substantial  number. 
Therefore,  we  have  determined  that  this 
AD  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities 

Regulatory  Impact 

Does  this  AD  impact  various  entities'' 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  goverrunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above.  1  certifv'  that  this 
action  (1)  IS  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulator,'  Policies  and  Procedures  144 
FR  11034'  Februarv-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Art  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportation.  .Aircraft.  Aviation 
safetv.  Incorporation  by  reference. 
Safetv 

Adoption  of  the  .\mendment 

.Accordingly,  under  the  authority 
delegated  tn  me  bv  the  .Administrator, 
the  Federal  .Aviation  .Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reaci  as  follows 

.\uthoritv:  49  U.S.C.  limi^    40113.  44701. 
§39.13     [Amended] 

2  F<\.\  amends  *^  39.13  bv  adding  a 
new  AD  to  read  as  follows: 


2001-01-07     Reims  Aviation  S.A.: 

Amendment  J9-12504;  Docket  No.  99- 
CE-28-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  F406  airplanes,  serial 
numbers  F406-0001  through  F406-0083. 
certificated  in  any  category. 

(b)  Who  tnust  comply  with  this  AD? 
.■\nyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 


Actions 


'  airpbr 


(c)  What  problem  does  thi>  AD  address? 
The  actions  specified  by  this  .\D  are  intended 
to  detect  and  correct  cracks  in  the  wanted  nb 
upper  cap  in  the  center  wing  carrv-through 
ares,  which  could  result  in  structural  failure 
of  the  wmg  with  possible  loss  of  control  of 
the  airplane 

(d)  What  actions  must  I  accomplish  to 
address  this  problem' To  address  this 
problem,  unless  already  done,  you  must 
accomplish  the  following: 


Compliance 


Procedures 


(1)  Inspect  the  canted  no  upper  cap  m  the  cen- 
ter wmg  carry-through  area  tor  cracKs 


inspeciio"  required  by  this 
found     accomptish   the   toi- 


(2)  It  during  any 
AD  cracks  are 
lowing 

(I)  If  the  cracKs  are  less  than  2  inches  ip  length. 
modrty  the  canted  nb  upper  cap  in  the  center 
wing  carry-through  area 

(u)  If  the  cracks  are  2  inches  in  length  or  '^ore 
obtain  a  repair  scheme  from  ttie  manufac- 
turer through  FAA  at  the  address  specified  in 
paragraph  ifl  of  this  AD  and  irx;orporate  this 
repair  scheme 

(3)  Modify  the  canted  nb  upper  cap  n  the  cen- 
ter wing  carry  through  area 


(4i  Accomplrhing  the  repair  or  modification  re- 
quired 'h  paragraphs  id)(2)iii  id»(2Hiii  or 
idii3,i  of  this  AD  IS  considered  terminating  ac- 
tion for  the  inspection  requirements  of  this 
AD 


Within  ttie  next  75  hours  timem-service  (TIS) 
after  January  7.  2002  (the  effective  date  of 
this  AD),  and  thereafter  at  200-hour  TIS  m- 
ten/als  but  not  to  exceed  three  200-tTOur  in- 
terval inspections  (675  hours  TIS  75-hour 
TIS  initial  inspection  plus  th^ee  additional 
200-tK)uf  TIS  repetitive  inspections  i 

Before  further  flight  after  the  inspection  where 
the  crack  is  tound 


Within  600  hours  TIS  ailBr  ■«  Wliai  mspec 

tion  required  by  paragraph  fdKI)  of  this  ad 
unless  aireadv  accomplished  through  para- 
graphs {d)<2)(i)  or  tdH2K")  of  this  AD 
fMot  applicabte  


(e)  Can  I  comply  with  this  .\D  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager.  Small  .\irplane 
Directorate,  approves  vour  alternative. 
Submit  your  reqi^t  through  an  ¥.\A 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  .Airplane  Directorate. 

Sole  1:  This  .\D  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .•KD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  m  the  area  subject  to  the 
requirements  of  this  .\D.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  Ihf  p«Tfornianre  of  the  requirements  of 
this  .^U  is  affected,  the  owner-operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  .\D  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration  or  repair  nn  the  unsafe  condition 
/iiidressed  b\  this  AD:  and.  if  you  have  not 
f  iinundifd  thr  unsafe  condition,  specific 
a<.tions  voi;  [irujose  to  address  it. 

(f)  Wher^  ran  1  ^r't  information  about  anv 
alrfadv-approvfii  jltrmative  methods  of 
lumpliani  f'  C.Dnidi  \  Brian  A  Hancock, 
.\erospaie  Engineer.  F.^.^.  Small  Airplane 
Uirw  toratf>  i«)l  L<x:ust.  Room  301,  Kansas 


City,  Missc  uri  64106:  telephone:  (816)  329- 
41'i3,  facsilnile:  (816)  329-t090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  \*ith  this  AD?  The 
FAA  can  ispue  a  special  flight  permit  under 
sections  2 1;  1 97  and  2 1 . 1 99  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  i:an  accomplish  the  requirements 
of  this  AD 

(h)  Are  any  senice  bulletins  incorporated 
into  this  Ap  by  reference^  Actions  required 
bv  this  ADtmust  be  done  in  accordance  with 
REIMS/CESSNA  Service  Bulletin  CAB9&-16. 
dated  November  2.  1998.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  referenoB  under  5  US  C.  552(a)  and  1  CFR 
part  5 1  Yoii  can  get  copies  from  Cessna 
Aircraft  Company.  Product  Support.  PO  Box 
7706.  Wichita.  Kansas  67277.  You  can  look 
at  copies  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel.  901  Locust.  Room 
506.  Kansas  City.  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  lanuan.'  7.  2002. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  1999-087(A).  dated  February 
24.  1999. 


Following  the  ACCOMPLISHMENT  IN 
STRUCTIONS  section  of  REIMSCESSNA 
Service  Bulletin  CAB98-16  dated  Novem- 
ber 2    1998 


Following      the      ACCOMPLISHMENT       IN 
STRUCTIONS  section  of  REIMS-CESSNA 
Service  Bulletin  CAB9&-16    dated  Novem- 
ber 2.  1998 


Following       the       ACCOMPLISHMENT       IN 
STRUCTIONS  section  of  REIMS-CESSNA 
Sen/ice  Bultetin  CAB98~i6    dated  Novem- 
ber 2    1998 

Not  applicable 


Issued  in  Kansas  City,  Missouri,  on 
November  6.  2001 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Seryice. 

'FR  Do<    01-28.=;7i  Filed  1 1-14-01:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  868 
[Docket  No.  99N-0035] 

Medical  Devices;  Reclassification  of 
Three  Anesthesiology  Preamendments 
Class  III  Devices  Into  Class  II 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  reclassif\ing 
three  anesthesiology  preamendments 
devices  from  class  III  (premarket 
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approval)  into  class  II  (special  controls), 
FDA  is  also  identifying  the  speria! 
controls  that  the  agency  bplimps  will 
reasonably  ensure  the  safety  and 
effet.;ti\eness  of  the  devices  This 
reclassification  is  being  undertaken  on 
the  agency's  own  initiative  based  nn 
new  information  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
as  amended  h\  the  Safe  Medical  Devices 
Act  of  1990  and  the  FUA  Modernization 
Act  of  1997. 

DATES:  This  rule  is  effective  December 
17.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Christ>'  Foreman.  Division  of 

Cardiovascular  and  Respirator\'  Devices 
(HFZ-4,"iOi.  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
.\dministration.  9200  Corporate  Blvd.. 
Rockville.  MD  J08.S0.  301-443-8609 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  15. 

iqP9  !64  FR  12~74l.  FDA  published  a 
priipnsed  rule  to  rec:lassif%'  38 
preamendments  class  III  devices  into 
class  II  and  to  establish  special  controls 
for  these  devices,  FDA  invited 
interested  persons  to  comment  nn  the 
proposed  rule  by  lune  14.  1999  FD.\ 
had  not  made  the  guidance  documents 
that  were  proposed  as  spei  ial  controls 
for  the  three  anesthesiology  devices 
axailahle  for  comment  through  FT)A's 
good  guidance  practices  (GGPs)  In  the 
Federal  Register  of  November  22.  2000. 
Fn.-\  aiinounc  ed  thi^  availability  of  two 
guidance  documents  for  these  devices 
(65  FR  70357)  and  reopened  the 
comment  period  on  the  reclassification 
of  the  three  devices  (65  FR  70325)  until 
Februarv  20,  2001 .  FDA  received  no 
comments  on  the  proposed 
reclassification  of  these  three  devices. 

In  this  final  rule,  FDA  is  reclassifying 
the  three  devices  into  class  II  with  a 
guidance  document  entitled  "Class  II 
.Special  Cnntmls  Guidance  Document: 
Indwelling  Blood  Gas  Analyzers:  Final 
Guidance  for  Industry  and  FDA"  as  the 
special  control.  The  guidance  document 
combines  and  supersedes    Guidance  for 
Electrical  Safetv.  Electromagnetic 
Compatibility  and  Mechanical  Testing 
for  Indwelling  Blood  Gas  Analyzer 
Premarket  Notification  .Submissions' 
and  "Guidance  for  Indwelling  Blood 
Gas  Analyzer  510(k)  Submissions," 
which  in  turn  incorporated  the  special 
controls  listed  separately  in  the 
proposed  rule  to  reclassify  these 
devices. 

The  devices  that  are  being  reclassified 
in  this  final  rule  are: 


•  Indwelling  blood  carbon  dioxide 
partial  pressure  (Pco;)  analyzer  (21  CFR 
868.1150). 

•  Indwelling  blood  hydrogen  ion 
concentration  (pH)  analvzer  (21  CFR 
868.1170),  and 

•  Indwelling  blood  oxveen  partial 
pressure  (Po;)  analyzer  (21  CFR 
868,1200). 

II.  FDA's  Conclusion 

FD.^  ha!>  concluded,  based  on  a 
review  of  the  available  information,  that 
the  guidance  document  'Special 
Controls  Guidance  Document: 
Indwelling  Blood  Gas  Analyzers;  Final 
Guidance  for  Industry  and  FDA.  "  in 
conjunction  with  general  controls, 
provides  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  three 
devices.  Elsewhere  in  this  issue  of  the 
Federal  Register  FD.^  is  announcing 
the  availability  of  the  final  guidance 
document. 

III.  Environmental  Impact 

The  agency  ha>  netermuvd  under  21 
CFR  25  34(b)  that  this  final  rule  is  of  a 
type  that  does  not  indi\idually  or 
cumulatively  ha\'e  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
rule  und^r  Executive  Order  12866  and 
the  Regulatory  Flexibilitv  .^ct  iS  U.S.C 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatorv  Fairness 
Act  of  1996  (Public  Law  104-121).  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Public  Law  104—4)).  Executive 
Order  12866  directs  agencies  to  assess 
all  crjsts  and  benefits  nf  available 
regulator,  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulator}'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts:  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order  In  addition,  the 
final  rule  is  not  a  significant  regulatorv 
action  as  defined  by  the  Executi\e  order 
and  so  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Flexibility  AcA 
requires  agencies  to  analyze  regulator^" 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  these 
devices  from  class  III  will  relieve  all 
manufacturers  of  these  devices  of  the 
cost  of  comphmg  with  the  premarket 


approval  requirements  in  section  515  of 
the  act  (21  use.  360e).  Moreover, 
compliance  with  special  controls 
proposed  for  these  devices  will  not 
impose  significant  new  costs  on  affected 
manufacturers  because  most  of  these 
devices  already  comply  with  the 
proposed  special  controls.  Because 
reclassification  will  reduce  regulatory 
costs  with  respect  to  these  devices,  it 
will  impose  no  significant  economic 
impact  on  any  small  entities,  and  it  may 
permit  small  potential  competitors  to 
enter  the  marketplace  by  lowering  their 
costs.  The  agencv  therefore  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  rule  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summar\  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
i.s  not  required 

V.  Federalism 

r*DA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  pow  er  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and.  consequently,  a 
feaeralism  summary  impact  statement  is 
not  required. 

VI.  Paperwork  Reduction  .\ct  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

List  of  Subjects  in  21  CFR  Part  868 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authoritv  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  868  is 
amended  as  follows: 

PART  868— ANESTHESIOLOGY 
DEVICES 

1   The  authority  citation  for  21  CFR 
pan  868  continues  to  read  as  follows: 

.Authority:  21  U.S,C,  351,  360,  360c,  360e, 
360).  371,  ' 
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2  Section  868. 11 50  is  amended  by 
revising  paragraph  (b)  and  bv  removing 
paragraph  ic:)  tn  read  as  follows: 

§868.1150    Indwelling  blood  carlson 
dioxide  partial  pressure  (Pco  )  analyzer 

«  *  «  •  * 

(b)  Classification.  Class  11  (special 
(  nntrols)  The  special  control  for  this 
de\i(,e  IS  FDA's  "Class  II  Special 
(  xntrols  Guidance  Document: 
Indvselling  Blood  Gas  Analyzers;  Final 
("luidance  for  Industrv  and  FDA.  " 

5   Section  868  1170  is  amended  by 
ri>\  ising  paragraph  (b)  and  by  removing 
paragraph  (c)  to  read  as  follows: 

§868.1 170     Indwelling  blood  hydrogen  ion 
concentration  (pH)  analyzer. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
de\ic:t'  is  FDA's  "Class  II  Special 
Controls  Guidance  Document: 
Indwelling  Blood  Gas  Analyzers:  Final 
Guidance  for  Industry  and  FDA  ' 

4   Section  868.1200  is  amended  by 
revising  paragraph  (b)  and  by  removing 
paragraph  (c)  to  read  as  follows: 

§868.1200    Indwelling  blood  oxygen  partial 
pressure  (Po  )  analyzer. 
•  •  •  •  * 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's    Cilass  II  Special 
Controls  Giudanc  e  Document: 
Indwelling  Blood  Gas  Analyzers:  Final 
Guidance  for  Industry  and  FDA  " 

Dated:  NovHmber4.  2tJ01. 

Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Hadiological  Health 

IKR  I)(i(    ()l-28.=iril  Filed  11-14-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  892 

(Docket  No.  01  ^*-0238] 

Medical  Devices;  Exemptions  From 
Premarket  Notification;  Class  II 
Devices 

AGENCY:  Food  and  Drug  Administration, 

MHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
.\dminisiration  iFDA)  is  publishing  a 
Im.il  rule  exempting  from  the  premarket 
notification  recjuirements  the 
fluoroscopic  compression  device,  a 
manual  compression  device  that  allows 


a  radiologist  to  press  on  the  abdomen 
during  a  fluoroscopic  procedure  without 
exposing  his  or  her  hand  to  the  x-ray 
beam.  The  device  is  classified  as  an 
accessory  to  the  image-intensified 
fluoroscopic  x-ray  system  FDA  received 
a  petition  requesting  an  exemption  for 
the  F-Spoon  device,  a  type  of 
fluoroscopic  manual  compression 
device.  FDA  is  expanding  the 
exemption  for  this  type  of  generic 
device  to  include  other  fluoroscopic 
compression  devices.  FDA  is  publishing 
this  order  in  accordance  with  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997(FDAMA). 
DATES:  This  rule  is  effective  December 
17,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  {HFZ-404), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-594-1190 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c).  FDA  must  classify 
devices  into  one  of  three  regulator>- 
classes:  Class  I,  class  II,  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessarv^  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Public  Law  94-295)),  as 
amended  bv  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA  (Public  Law 
101-629)),  devices  are  to  be  classified 
into  class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  II  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health,  or 
presents  a  potential  unreasonable  risk  of 
illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  bv  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 


issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976.  (generally 
referred  to  as  postamendments  devices) 
are  classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations  (21  CFR  part 
807)  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  51 3(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  .November  21.  1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  section  510(m)  to  the 
act.  Section  510(m)(l  I  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
FDAMA,  to  publish  in  the  Federal 
Register  a  list  of  each  tvpe  of  class  II 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register  FDA  published 
that  list  in  the  Federal  Register  of 
January  21.  1998  (63  FR  3142). 

Section  510(m)(2)  (jf  the  act  provides 
that  1  day  after  date  of  publication  of 
the  list  under  section  510(m)(l )  of  the 
act.  FDA  may  exempt  a  device  on  its 
own  initiati\e  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessan."  to  provide 
reasonable  assurance  of  the  safetv  and 
effectiveness  of  the  device.  This  section 
requires  FD.\  to  publish  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  document, 
FD,^  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

II.  Criteria  for  Exemption 

There  are  a  number  of  factors  F'DA 
may  consider  to  determine  whether  a 
510(k)  is  neces.sarv'  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance 
that  the  agency  issued  on  February  19, 
1998,  entitled  "Procedures  for  Class  II 
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Device  Exemptions  From  Premarket 
Notification.  Guidance  for  Industn.-  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  Internet  on  the 
CDRH  home  page  at  http:// 
www . fda.gov/cdrh  or  by  facsimile 
through  C'DRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 

III.  Petition 

On  .March  25.  2001.  FDA  received  a 
petition  requesting  an  exemption  from 
premarket  notification  for  the  F-Spoon. 
a  manual  compression  device  that 
allows  a  radiologist  to  press  on  the 
abdomen  during  a  fluoroscopic 
procedure  without  exposing  his  or  her 
hand  to  the  x-rav  beam  In  the  Federal 
Register  of  lune'l 8.  2001  (66  FR  32828). 
FDA  published  a  notice  announcing  that 
this  petition  had  been  received  and 
provided  an  opportunity  for  interested 
persons  to  submit  comments  on  the 
petition  by  July  18.  2001.  FDA  also 
announced  that  it  intended  to  expand 
the  exemption  to  include  all 
fluoroscopic  compression  devices  of 
this  generic  tvpe.  subject  to  limitations 
in  21  CFR  892  9.  FDA  received  no 
comments.  FDA  has  reviewed  the 
petition  and  has  determined  that  this 
device  meets  the  criteria  for  exemption 
described  previou^y  and  is,  therefore, 
issuing  this  order  exempting  the  device 
from  the  requirements  of  premarket 
notification.  The  fluoroscopic 
compression  device  is  an  accessory  to 
the  image-intensified  fluoroscopic  x-ray 
svstem  classified  under  21  CFR 
892. 1650 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25  30(h')  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  nile  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulator*-  alternatives  and, 
when  regulation  is  necessar\',  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 


and  safety,  and  other  advantages; 
distributive  impacts:  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulator." 
action  as  defined  by  the  Executi\e  order 
and  so  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatorv'  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  rule  will  relieve  a 
burden  and  simplify  the  marketing  of 
these  devices,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulator,'  Flexibility  Act,  no 
further  analysis  is  required, 

VI,  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
c;(3ntains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required 

\H.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132   FDA  has 
determined  that  the  rule  does  not 
contain  pohries  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  .Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and.  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

List  of  Subjects  in  21  CFR  Part  892 

Medical  devices.  Radiation 
protection.  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  892  is 
amended  as  follows: 

PART  892— RADIOLOGY  DEVICES 

1   The  authority  citation  for  21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  21  U.S.C,  351.  360,  360c.  360e. 

360i.  371, 

2.  Section  892  1650  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§892.1650     Image-intensified  fluoroscopic 

x-ray  system 

»  »  *  •  ♦ 

(b)  Classification.  Class  II.  When 
intended  as  an  accessory  to  the  device 
described  in  paragraph  (a)  of  this 
section,  the  fluoroscopic  compression 
device  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  subject  to 
§892.9. 

Dated;  October  25.  2001. 
Liflda  S.  Kahan. 

Depu  ty  Director,  Center  for  Devices  and 

Radiological  Health. 

IFRDot    01-2H.Sh3  Filed  11-14-01;  8:45  ami 

BtUJNG  COOE  4160-01-S 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  In  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans:  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

acT)0N:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 

Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  December  2001.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  {http  //^^^\^^v. pbgc.gov). 
EFFECTIVE  DATE:  December  1,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  )  Ashner.  .Assistant  Oneral 
Counsel.  Office  of  the  Oneral  C(5unsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  N'W,,  Washington.  DC 
20005.  202-326-4024   (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-^024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  reeulatn)n^  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  refiect 
current  conditions  in  the  financial  and 
annuit\  markets. 


I 
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Three  set.s  of  interest  assumptions  are 
proscribed;  (1)  a  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
si'ction  4044  (found  in  Appendix  B  to 
Part  4044).  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  he  paid  by  the 
PBC.C:  (found  in  .-Kppendi.x  B  to  Part 
4022).  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBCJC's  historical 
methodologv  (found  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  .-\ppendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  date^  during  Dec(?mber  2001. 
(2)  adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  pavmcnts  in 
plans  with  valuation  dates  during 
December  2001.  and  (3)  adds  to 
.■\ppendix  C.  to  Part  4022  the  interest 
assumptions  for  private-sector  pension 
practitioners  to  refer  to  if  thev  wish  to 
use  lump-sum  inten>st  rates  determined 
using  Xhe  PBGC's  historical 
methodologv  for  \aluati()n  dates  during 
December  2001 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
.^ppendix  B  to  part  4044)  will  be  6.10 
percent  for  the  first  20  years  following 
the  valuation  date  and  6.25  percent 
thereafter  These  interest  assumptions 
represent  a  decrease  (from  those  in 


effect  for  November  2001)  of  0.40 
percent  for  the  first  20  years  following 
the  valuation  date  and  are  otherwise 
unchanged 

The  interest  assumptions  that  the 
PBCJC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  4  30  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  and  4.00  percent  during  anv 
years  preceding  the  benefit's  placement 
in  pay  status  These  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  November  2001)  of 
0.25  percent  for  the  period  during 
which  a  benefit  is  in  pay  status  and  are 
otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBG("  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrarv  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  as.suniptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  pavment  of  benefits  in  plans  with 
valuation  dates  during  December  2001. 
the  PBCjC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 


The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866, 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatorv  Flexibility 
Act  of  1980  does  not  applv.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFH  Part  4022 

Employee  benefit  plans.  Pension 
insurance,  Pensions.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance,  Pensions. 

In  consideration  of  the  foregoing.  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  l"  S.C   ]W2.  1322.  1322b. 

1.341ic.l(3)(b).  and  1,(44. 

2,  In  appendix  B  to  part  4022.  Rate  Set 
98.  as  set  forth  below,  is  added  to  the 
table  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deterred  annuities  (percent) 


n, 


rk 


98 


12-1-01 


1-1-02, 


4.50 


3     In   appendix    C    to    part    4022.    Rate   Set    98,   as   set   forth   below,    is   added    to   the   table.    (The    introductory   text 

of  the  table  IS  omitted  ) 

Appendix  C  to  Part  4022— Lump  Sum  Interest  Rates  For  Private-Sector  Payments 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuities  rate 

(percent) 


Deferred  annuity  (percent) 


98 


12-1-01 


1-1-02 
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PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


Authority:  29  L  .S.C  1301(a).  1302(b)(3). 
1341.  1344,  1362, 


table,  (The  introductorv  text  of  the  table 
IS  omitted,) 


5  In  appendix  B  to  part  4044.  a  new         Appendix  B  to  Part  4044— Interest 
4.  The  authority  citation  for  part  4044      entry,  as  set  forth  below ,  is  added  to  the      ^^^^  ^^^  *»  Value  Benefits 
continues  to  read  as  follows:  •         *         .         .         . 


For  valuation  dates  occurnng  in  tne  month — 

The  values  of 

.  are: 

it 

forf  = 

/, 

for  f  = 

', 

forf  = 

•                                                                 • 

Decemt)er  2001    

* 

0610 

1-20 

0625 

>20 

• 

N/A 

• 

M/A 

Issued  in  Washington,  DC,  on  this  7th  day 
of  November  2001. 
|ohn  Seal, 

Acting  Executive  Director.  Pension  Benefit 

Guaranty  Corporation 

(FR  Do(    01-28623  Filed  11-14-01;  8:45  am) 

BKUNG  CODE  7706-0 1-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Chapter  V  and  Part  539 

Additional  Designations  and  Removal 
of  Persons  Listed  in  Appendix  A  to  31 
CFR  Chapter  V  and  Appendix  I  to  31 
CFR  Part  539,  Weapons  of  Mass 
Destruction  Trade  Control  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control.  Treasury. 

ACTION:  Amendment  of  final  rule. 


SUMMARY:  The  Treasury  Department  is 
amending  appendix  A  to  31  CFR 
chapter  V  to  add  or  remove,  as 
appropriate,  the  names  of  individuals 
and  entities  designated  as  specially 
designated  narcotics  traffickers,  a 
foreign  terrorist  organization,  or  blocked 
persons  or  specially  designated 
nationals  designated  pursuant  to 
Executive  Orders  13088,  13192,  or 
13219;  amending  the  notes  to  the 
appendices  to  31  CFR  chapter  V  to 
reflect  the  revisions  to  appendix  A  and 
the  publication  of  the  Taliban 
(Afghanistan)  Sanctions  Regulations.  31 
CFR  part  545;  and  amending  appendix 
I  to  31  CFR  part  539  to  remove  two 
entities  previously  designated  as 
designated  foreign  persons. 

EFFECTIVE  DATE:  November  9.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 
Department  of  the  Treasurv. 
Washington,  D.C.  20220,  tel.:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 


Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register  Bv  modem,  dial  202/ 
512-1387  and  type '/GO  FAC."  or  call 
202,'5 12-1 530  for  disk  or  paper  copies 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
.Acrobat?  readable  (*  PDF)  formats  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  [Home  Page). 
Telnet,  or  FTP  protocol  is: 
fedbbs. access  gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
.■\ssets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http:,  'www.treas.gov  ofac 
or  in  fax  form  through  the  Offices  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

.4  Amendmpnts  to  Appendix  A  and  the 
Sotes  to  the  Appendices  to  31  CFR 
Chapter  V 

Appendix  A  to  31  CFT?  chapter  V  lists 
the  names  of  blocked  persons,  specially 
designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  and  specially  designated 
narcotics  traffickers  with  respect  to 
whom  transactions  are  subject  to  the 
various  economic  sanctions  programs 
administered  by  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  ("OFAC").  OFAC,  acting  under 
authority  delegated  by  the  Secretary  of 
the  Treasury,  is  amending  appendix  A 
to  add  or  remove,  as  appropriate,  the 
names  of  individuals  and  entities 
designated  as  specially  designated 
narcotics  traffickers,  a  foreign  terrorist 
organization,  or  blocked  persons  or 
specially  designated  nationals 
designated  pursuant  to  Executive  Orders 
13088,  13192.  or  13219.  OFAC  is  also 
amending  notes  4  and  6  to  the  notes  to 
the  appendices  to  31  CFR  chapter  V  to 


reflect  the  revisions  to  appendix  A  and 

the  publication  of  the  Taliban 
..Mghanistan)  Sanctions  Regulations,  :^1 
CFR  part  545 

Specially  Designated  \arcotics 
Traffickers  On  lune  1 ,  2001 ,  President 
Bush  identified  twelve  individuals  as 
significant  foreign  narcotics  traffickers 
pursuant  to  section  804(b)  of  the  Foreign 
Narcotics  Kingpin  Designation  Act,  21 
l",S,C   1903(bj   In  accordance  with 
§598,314  of  the  Foreign  .Narcotics 
Kingpin  Sanctions  Regulations,  31  CFR 
part  598.  those  twelve  individuals  and 
their  known  aliases  are  added  to 
appendix  A  as  specially  designated 
narcotics  traffickers  identified  bv  the 
term  "(SDNTK],  ■ 

.■\s  of  June  1 .  2001 ,  all  property  and 
interests  in  property,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 
U.S.  persons,  including  their  overseas 
branches,  that  are  owned  or  controlled 
by  any  of  those  twelve  persons  are  with 
limited  exceptions  blocked  and  may  not 
be  transferred,  paid,  exported 
withdrawn,  or  otherwise  dealt  m  .M! 
transactions  or  dealings  by  US   persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any  of  those 
twelve  persons  are  prohibited  unless 
licensed  by  OFAC  or  otherwise 
authonzed 

Foreign  Terrorist  Organization  On 
May  16.  2001.  the  Sec:retar\  of  State  in 
a  notice  published  in  the  Federal 
Register  (66  FR  274421  designated  the 
"Real  IR.\"  a  foreign  terronst 
organization  pursuant  to  section  302  of 
the  .Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996,  8  US  C,  1189 
("AEDPA")  In  furtherance  of  section 
303  of  AEDPA.  18  USC   2339B. 
implemented  in  part  by  the  Foreign 
Terrorist  Organizations  Sanctions 
Regulations,  31  CFR  part  597  (the    FTO 
Regulations"),  the  'Real  IR.^  '  and  its 
known  aliases  are  added  to  appendix  A 
as  a  foreign  terrorist  organization 
identified  bv  the  term    [FTOl." 


I 
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S«>ctinn  .^03  of  AEDP.A.  as 
implcmnntpd  in  part  bv  ^.597.201  of  the 
FTO  Regulations,  requires  financial 
institutions  m  possession  or  control  of 
funds  in  which  a  foreign  terrorist 
organization  or  its  agent  has  an  interest 
to  block  such  funds  except  as 
authorized  pursuant  to  the  FTO 
Regulations,  and  to  file  reports  in 
accordanc'-  with  the  FTO  Regulations. 
Financial  institutions  that  violate 
section  303(a)(2)  of  AEDP.\.  18  IJ.S.C. 
2339B(a)(2).  and  the  FTO  Regulations 
are  subject  to  civil  penalties 
administered  by  OFAC. 

Speciallv  Dpsignnted  \'ationals  and 
RInckcd  Pennons:  Esrcutivp  Orders 
1  1088  and  13192  On  Idnuar>'  17.  2001. 
F'resident  Clinton  issued  Executive 
Order  13192  (66  FR  7379,  Ian.  23.  2001), 
lifting  with  respect  to  future 
transac:tions  remaining  sanctions 
imposed  on  the  Governments  of  the 
Federal  Republic  of  Yugoslavia  (Serbia 
.«i  Montt'iit.'urn'  '■'FRY(S&M)")  and  the 
Repuhlu  ,4  St'rbia  pursuant  to 
Executive  Order  13088  (63  FR  32109. 
lune  12.  1998),  as  amended  bv 
Executive  Order  13121  (64  FR  24021. 
Mav  5,  1999).  (Sanctions  imposed  on 
the  Government  of  the  Republic  of 
Montenegro  had  previously  been 
suspended  bv  OFAG  general  licenses.) 
Gonsistent  with  the  lifting  of  the 
sanctions  on  a  prospective  basis,  all 
entries  for  individuals  or  entities 
identified  by  the  term  "IFRYKj"  are 
removed  from  appendix  A.  Notes  4  and 
h  to  the  appendices  to  31  CFR  chapter 
V  are  amended  to  remove  the 
identiKing  term  for  "[FRYK)"  entries. 
Because  Executive  Order  13192  requires 
all  propertv  blocked  before  lanuarv  19. 
2001.  to  remain  blocked  due  to  the  need 
to  address  possible  claims  and 
encumbrances  involving  the  propertv.  a 
separate,  comprehensive  list  of 
■■[FRYKI"  entries  is  available  to  the 
public;  uptm  request  from  OFAC's 
("ompliancc  Programs  Division  at  (202) 
622-2490  Similar  lists  are  available 
with  respect  tt"  persons  whose  property 
and  interests  in  property  continue  to  be 
blocked  pursuant  to  part  .585  of  31  CFR 
chapter  V.  See  61  FR  1282  (Jan.  19, 
1996);  61  FR  24696  (May  16.  1996). 

Executive  Order  13192  also  imposes 
sanctions  on  designated  familv 
members  Mipporters.  and  members  of 
the  regime  1  if  fi .rmer  FRY(S&M) 
President  Slobodan  Milosevic,  as  well 
as  certain  persons  under  open 
indictment  bv  the  International 
flriminal  Triliunal  for  the  former 
'I'ugoslavia  and  other  spec:ified  parties. 
In  an  annex  to  the  order.  President 
Clinton  identified  eight\-one 
individuals  with  respect  to  whom 
transactions  c  urrentlv  are  subject  to 


those  sanctions.  Those  individuals  are 
added  to  appendix  A  as  blocked  persons 
and  are  identified  bv  the  term 
••(FRYMj."  Notes  4  and  6  to  the 
appendices  to  31  CFR  chapter  V  are 
amended  to  add  the  identifving  term 
"(FRYMl." 

As  of  January  19.  2001,  all  property 
and  interests  in  property,  including  but 
not  limited  to  all  accounts,  that  are  or 
come  within  the  United  States  or  that 
are  or  come  within  the  possession  or 
control  of  U.S.  persons,  including  their 
overseas  branches,  that  are  owned  or 
controlled  by  any  of  those  eightv-one 
persons  are  with  limited  exceptions 
blocked  and  may  not  be  transferred, 
paid,  exported,  withdrawn,  or  otherwise 
dealt  in.  All  transactions  or  dealings  by 
U.S  persons  or  within  the  United  States 
in  property  or  interests  in  property  of 
any  of  those  eighty-one  persons  are 
prohibited  unless  licensed  by  OFAC  or 
otherwise  authorized. 

Blocked  Persons:  Executive  Order 
13219.  On  June  26,  2001,  President 
Bush  issued  Executive  Order  13219  (66 
FR  34777,  June  29,  2001).  imposing 
economic  sanctions  on  persons  who 
threaten  international  stabilization 
efforts  in  the  Western  Balkans  region.  In 
an  annex  to  the  order.  President  Bush 
identified  twenty-three  individuals  and 
five  organizations  with  respect  to  whom 
transactions  currently  are  subject  to 
those  sanctions.  Those  individuals  and 
organizations  are  added  to  appendix  A 
as  blocked  persons  and  are  identified  by 
the  term  "IBalkansj."  Note  6  to  the 
appendices  to  31  CFR  chapter  V  is 
amended  to  add  the  identifying  term 
"[Balkans]"  and  to  provide  the  citation 
to  Executive  Order  13219. 

As  of  June  27.  2001.  all  property  and 
interests  in  property,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 
U.S.  persons,  including  their  overseas 
branches,  that  are  owned  or  controlled 
by  any  of  those  twenty-three  individuals 
or  five  organizations  are  with  limited 
exceptions  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in.  This  blocking 
includes,  but  is  not  limited  to.  the 
prohibition  of  the  making  or  receiving 
by  a  United  States  person  of  any 
contribution  or  provision  of  funds, 
goods,  or  services  to  or  for  the  benefit 
of  any  of  those  individuals  or 
organizadons. 

Taliban  (Afghanistan)  Regulations.  On 
Januar\'  11.  2001.  OFAC  published  in 
the  Federal  Register  (66  FR  2729)  the 
Taliban  (Afghanistan)  Sanctions 
Regulations.  31  CFR  part  545.  Note  6  to 
the  notes  to  the  appendices  to  31  CFR 
chapter  V  is  amended  to  replace  the 


reference  to  Executive  Order  13129  that 
follows  the  identifying  term 
"[TALIBAN]"  with  a  reference  to  those 
published  regulations. 

B.  Amendments  to  Appendix  I  to  31 
CFR  Part  339 

Appendix  I  to  31  CFR  part  539.  the 
Weapons  of  Mass  Destruction  Trade 
Control  Regulations,  lists  the  names  of 
foreign  persons  with  respect  to  whose 
goods,  technology,  or  ser\ices  are 
subject  to  import  prohibitions,  based 
upon  a  determination  by  the  Secretary 
of  State  that  the  persons  have 
contributed  to  the  proliferation  of 
weapons  of  mass  destruction.  On 
December  19.  2000.  the  Department  of 
State  issued  Public  Notice  3514  (65  FR 
79441),  announcing  its  determination 
on  November  17.  2000.  that  it  is  in  the 
foreign  policy  and  national  security 
interests  of  the  United  States  to  remove 
the  restrictions  imposed  on  Jul\'30. 
1998.  with  respect  to  INOR  Scientific 
Center  ('INOR ')  and  Polyus  Scientific 
Production  Association  ("Polyus"). 
Those  two  entities  are  removed  from 
appendix  I.  The  authority  citation  to 
part  539  is  amended  to  reflect  the 
publication  of  Executive  Order  13094  in 
the  1998  compilation  of  Presidential 
documents. 

As  of  November  17.  2000.  the  general 
prohibition  on  the  importation  into  the 
United  States  of  goods,  technologv.  or 
services  produced  or  provided  bv  a 
"designated  foreign  person"  no  longer 
applies  to  either  INOR  or  Polyus  or  to 
any  entity  they  own  or  control,  and  U.S. 
persons  are  no  longer  prohibited  from 
engaging  in  import-related  transactions 
involving  goods,  technology,  or  services 
produced  or  provided  bv  anv  of  those 
entities.  See  §§539.201,"  539.202.  and 
539  301  of  the  Weapons  of  Mass 
Destruction  Trade  Control  Regulations, 
31  CFR  part  539. 

Because  this  rule  involves  a  foreign 
affairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of     ■ 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibilitv  Act  (5 
use.  601-612)  does  not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authoritv  of  3 
U.S.C.  301;  8  U.S.C.  1189:  18  U.S^C. 
2339B;  21  US.C.  1901-1908;  22  U.S.C. 
2751-2799aa-2;  31  U.S.C.  321(b);  50 
use.  1601-1651.  1701-1706:  E.O. 
12938,  3  CFR,  1994  Comp.,  p.  950:  E.O. 
13088.  63  FR  32109.  3  CFR.  1998 
Comp..  p   191;  E.O.  13094,63  FR  40803. 
3  CFR,  1998  Comp  .  p   200:  E,0.  13121, 
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64  FR  24021.  3  CFR,  1999  Comp..  p. 
176;  E.O.  13129.  64  FR  36759.  3  CFR. 
1999  Comp..  p.  200:  E.O,  13192.  66  FR 
7379  January  23.  2001;  and  E.O.  13219. 
66  FR  34777,  June  29,  2001,  the 
appendices  to  31  CFR  chapter  V  and 
appendix  I  to  31  CFR  part  539  are 
amended  as  set  forth  below: 

Appendices  to  31  CFR  Chapter  V 

1   The  notes  to  the  appendices  to  31 
CFR  chapter  V  are  amended  by  revising 
notes  4  and  6  to  read  as  follows; 

Notes:  *   *    ' 


4.  Abbreviations:  "a.k.a."  means  "also 
known  as":  "f.k.a.  '  means  "fonnerly  known 
as";  "n.k.a."  means  "now  known  as":  'DOB  ' 
means  "date  of  birth":  "DWT"  means 
"deadweight":  "FRYM"  means  "Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro) — Milosevic":  "GRT"  means 
"Gross  Registered  Tonnage":  "FOB"  means 
"place  of  birth". 
***** 

6.  References  to  regulatory  parts  in  chapter 
V  or  other  authorities: 
[BALKANS]:  Executive  Order  13219,  66  FR 

34778.  June  29,  2001. 
(CUBA):  Cuban  Assets  Control  Regulations. 

part  515: 
[FRYM]:  Executive  Order  13192,  66  FR  7379. 

Jan.  23,  2001: 
[FTO]:  Foreign  Terrorist  Organizations 

Sanctions  Regulations,  part  597; 
IIRAQ):  Iraqi  Sanctions  Regulations,  part  575: 
[LIBYA]:  Libyan  Sanctions  Regulations,  part 

550: 
[NKOREA]:  Foreign  Assets  Control 

Regulations,  part  500: 
ISDGT):  Executive  Order  13224.  66  FR  49079, 

September  25,  2001; 
[SDNT):  Narcotics  Trafficking  Sanctions 

Regulations,  part  536; 
[SDNTK]:  Foreign  Narcotics  Kingpin 

Sanctions  Regulations,  part  598: 
(SDTj:  Terrorism  Sanctions  Regulations,  part 

596: 
[SUDANI:  Sudanese  Sanctions  Regulations. 

part  538: 
[TALIBAN]:  Taliban  (Afghanistan)  Sanctions 

Regulations,  part  545; 
[UNITA]:  UNITA  (Angola)  Sanctions 

Regulations,  pari  590. 


Appendix  A — (Amended! 

2  .Appendix  A  to  31  CFR  chapter  V 
is  amended  by  adding  the  following 
names  and  aliases  of  specially 
designated  narcotics  traffickers  inserted 
in  alphabetical  order: 

AFGHAN.  Shear  (a.k.a.  AFGHAN.  Sher:  a.k.a. 
AFGHAN.  Shir;  a.k.a.  AZIZ.  Mohammad: 
a.k.a.  KHAN.  Abdullah)  BOB  1962.  alt 
DOB  1959:  POB  Pakistan  (individual) 
[SDNTK] 

AFGHAN,  Sher  (a.k.a  AFGHAN.  Shear:  a  k  a 
AFGHAN.  Shir:  a.k.a.  .\ZIZ,  Mohammad: 
a.k.a.  KHAN.  Abduilahl  DOB  1962:  alt. 
DOB  1959:  POB  Pakistan  (individual) 
[SDNTK] 


AFGHAN.  Shir  (a.k.a  AFGHAN.  Shear;  a.k.a 
.AFGHAN,  Sher;  a.k.a.  .\ZIZ.  Mohammad; 
a.k.a.  KHAN.  Abdullah]  DOB  1962;  alt 
DOB  1959:  POB  Pakistan  (individual) 
I  SDNTK  1 

ALCIDES  MAGANA.  Ramon  (a.k.a  ALCIDES 
MAGANE.  Ramon:  a.k.a.  ALCIDES 
MAYENA.  Ramon:  a.k.a  ALCIDEZ 
M.^GANA.  Ramon:  a.k.a  GONZALEZ 
QUIONES.  lorge:  a.k.a.  MAGANA 
ALCIDES,  Ramon;  a.k.a  MAG.^NA.  Jorge; 
a.k.a.  MAGNA  ALCIDEDES.  Ramon:  a.k.a. 
MATA,  Alcides:  a.k  a  R,\MON  MAGANA, 
Alcedis:  a.k.a.  R-^.MON  M.^GANA, 
Alcides;  a.k.a.  ROMERO,  .\ntonio);  DOB  4 
Sep  1957  (individual)  (SDNTK] 

ALCIDES  MAGANE,  Ramon  (a.k.a.  ALCIDES 
MAGANA.  Ramon:  a.k.a.  ALCIDES 
MAYENA.  Ramon;  a.k.a.  ALCIDEZ 
M.\G,\NA,  Ramon:  a.k.a.  GONZALEZ 
QUIONES,  Jorge;  a.k.a.  MAGANA 
ALCIDES.  Ramon:  a.k.a.  MAGANA.  Jorge: 
a.k.a.  M.^GNA  ALCIDEDES.  Ramon;  a.k.a. 
MATA,  Alcides;  a.k.a.  RAMON  MAGANA. 
Alcedis:  a.k.a.  RAMON  MAGANA. 
Alcides:  a.k.a.  ROMERO.  Antonio);  DOB  4 
Sep  1957  (individual)  [SDNTK] 

ALCIDES  MAYENA.  Ramon  (a.k.a.  ALCIDES 
MAGANA,  Ramon;  a.k.a.  ALCIDES 
MAGANE.  Ramon:  a.k.a.  ALCIDEZ 
MAGANA.  Ramon:  a.k.a  GONZALEZ 
QUIONES.  Jorge:  a.k.a.  .MAGANA 
ALCIDES,  Ramon:  a.k.a  MAGANA.  Jorge: 
a.k.a.  MAGNA  ALCIDEDES,  Ramon:  a.k.a. 
MATA,  Alcides;  a.k.a.  RAMON  MAGANA. 
Alcedis;  a.k.a.  RAMON  MAGANA. 
Alcides:  a.k.a.  ROMERO.  Antonio):  DOB  4 
Sep  1957  (individual)  (SDNTK) 

ALCIDEZ  MAGANA.  Ramon  (a.k.a.  ALCIDES 
MAGANA.  Ramon;  a.k.a.  ALCIDES 
MAGANE.  Ramon;  a.k.a.  ALCIDES 
MAYENA,  Ramon:  a.k.a.  GONZ.\LEZ 
QUIONES,  Jorge:  a.k.a.  MAGANA 
ALCIDES,  Ramon:  a.k.a.  MAGANA,  Jorge; 
a.k.a.  MAGNA  ALCIDEDES.  Ramon:  a.k.a. 
MATA,  Alcides:  a.k.a.  RAMON  MAGANA. 
Alcedis:  a.k.a.  RAMON  MAGANA, 
Alcides:  a.k.a.  ROMERO.  Antonio):  DOB  A 
Sep  1957  (individual)  [SDNTK] 

ALVAREZ  TOST  ADO.  Jose  (a.k.a. 
CASTELLANOS  ALVAREZ  TOST  ADO. 
Juan  Jose:  a.k.a.  GONZALEZ,  Jose);  DOB  27 
Aug  1955:  POB  Mexico  (individual) 
[SDNTKI 

AREGON.  Max  (a.k.a  CARD  RODRIGUEZ. 
Gilberto:  a.k.a.  GUIERREZ  LOERA.  Jose 
Luis:  a.k.a.  GUMAN  LOERAL.  Joaquin: 
a.k.a.  GUZMAN.  Achivaldo:  a.k.a. 
GUZMAN.  Archibaldo:  a.k.a.  GUZMAN. 
Aureliano;  a.k.a.  GUZMAN.  Chapo;  a.k.a. 
GUZMAN  FERNANDEZ,  Joaquin:  a.k.a. 
GUZMAN.  Joaquin  Chapo:  a.k.a.  GUZMAN 
LOEIA,  joaguin;  a.k.a.  GUZMAN  LOERA, 
Joaquin:  a.k.a.  GUZMAN  LOES,\.  Joaquin: 
a.k.a.  GUZMAN  LOREA,  Chapo:  a.k.a. 
GUZMAN  PADILLA.  Joaquin;  a.k.a. 
ORTEGA.  Miguel:  a.k.a.  OSUNA.  Gilberto: 
a.k.a.  RA.MIREZ.  Joise  Luis;  a.k.a.  RAMOX 
PEREZ.  Jorge)  DOB  25  Dec  1954:  POB 
Mexico  (individual)  [SDNTK] 
AZIZ.  Mohammad  (a.k.a.  AFGHAN.  Shear: 
a.k.a   AFGHAN,  Sher;  a.k.a  .\FGHAN. 
Shir:  a.k.a.  KHaN.  Abdullah)  DOB  1962: 
alt.  DOB  1959;  POB  Pakistan  (individual) 
I  SDNTKI 
BECERRA.  Martin  (a.k.a.  BECERRA 
MIRELES.  Martin:  a.k.a.  MACHERBE. 


Oscar:  a  k.a  MAHERBE.  Oscar,  a.k.a 
MAHLERBE.  Oscar;  a.k.a  M.^HLERBE. 

Polo:  a.k.a.  MALARBE.  Oscar:  a.k.a 

MALERBE.  Oscar;  a.k.a.  MALERHBE  DE 

LEON.  Oscar:  a.k.a  .MALERVA.  Oscar; 

a  k.a  MALHARBE  DE  LEON.  Oscar:  a  k.a. 

MALHERBE  DE  LEON.  Oscar;  a.k.a 

MALHERBE  DELEON.  Oscar:  a.k.a 

MALMERBE,  Oscar:  a  k.a  MELARBE. 

Oscar;  a.k.a.  NALHERBE,  Oscar:  a.k.a. 

QALH,\RBE  DE  LEON.  Oscar:  a.k.a 

VARGAS.  Jorge):  DOB  10  Jan  1964:  POB 

Mexico  (individual)  [SDNTK] 
BECERRA  MIRELES,  Martin  (a.k.a 

BECERR.^.  Martin;  a.k.a.  MACrtERBE. 

Oscar:  a.k.a.  M.\HERBE,  Oscar;  a.k.a. 

MAHLERBE.  Oscar;  a.k.a.  MAHLERBE. 

Polo;  a.k.a.  MALARBE,  Oscar;  a.k.a. 

MALERBE.  Oscar;  a.k.a.  MALERHBE  DE 

LEON.  Oscar:  a.k.a.  MALERVA.  Oscar: 

a.k.a.  MALHARBE  DE  LEON,  Oscar:  a.k.a. 

MALHERBE  DE  LEON.  Oscar:  a.k.a. 

MALHERBE  DELEON.  Oscar:  a.k.a. 

MALMERBE,  Oscar;  a  k.a.  MELARBE, 

Oscar:  a.k.a.  NALHERBE.  Oscar:  a.k.a. 

QALHARBE  DE  LEON.  Oscar;  a.k.a. 

VARGAS,  Jorge);  DOB  10  Jan  1964;  POB 

Mexico  (individual)  [SDNTK] 
CARDENAS  CASTILLO,  Osiel  (a.k.a. 

CARDENAS  GILLEN.  Osiel:  a.k.a. 

CARDENAS  GUILLEN,  Ociel;  a.k.a. 

CARDENAS  GLILLEN,  Oscar:  a.k.a 

CARDENAS  GUILLEN.  Osiel:  a.k.a. 

CARDENAS  GUILLEN.  Oziel:  a.k.a. 

CARDENAS  GULLEN,  Osiel:  a.k.a. 

CARDENAS  TUILLEN.  Osiel:  a.k.a. 

SALINA  AGUILAR.  Jorge:  a.k.a  SALINAS 

AGUILAR.  Jorge)  DOB  18  Mav  1967;  POB 

Mexico  (individual)  [SDNTK] 
CARDENAS  GILLEN.  Osiel  (a.k.a. 

CARDENAS  CASTILLO.  Osiel;  a.k.a.  : 

a.k.a.  CARDENAS  GUILLEN,  Ociel:  a.k.a. 

CARDEN.\S  GUILLEN,  Oscar:  a  k.a. 

CARDENAS  CnLLEN.  Osiel;  a.k.a. 

CARDENAS  GUILLEN.  Oziel:  a.k.a. 

CARDENAS  GULLEN.  Osiel:  a.k.a. 

CARDENAS  TUILLEN.  Osiel:  a.k.a. 

SALINA  AGUIL.AR.  Jorge:  a.k.a.  SAUNAS 

.AGUILAR,  Jorge)  DOB  18  May  1967:  POB 

Mexico  (individual)  [SDNTK] 
CARDENAS  GUILLEN.  Ociel  (a.k.a. 

CARDENAS  CASTILLO.  Osiel;  a.k.a 

CARDENAS  GILLEN,  Osiel;  a.k.a. 

CARDENAS  GUILLEN.  Oscar;  a.k.a. 

CARDENAS  GUILLEN,  Osiel;  a.k.a 

CARDENAS  GUILLEN,  Oziel;  a. k.a    - 

CARDENAS  GULLEN.  Osiel:  a.k  a 

CARDENAS  TUILLEN.  Osiel;  a.k.a. 

SALINA  AGUILAR.  lorge:  a.k.a.  SAUNAS 

AGUILAR,  Jorge)  DOB  18  Mav  1967:  POB 

Mexico  (individual)  [SDNTK] 
CARDENAS  GUILLEN,  Oscar  (a.k.a. 

CARDENAS  CASTILLO.  Osiel;  a.k.a. 

CARDENAS  GILLEN.  Osiel;  a.k.a. 

CARDENAS  GUILLEN.  Ociel:  a  k.a. 

CARDENAS  GUILLEN.  Osiel:  a.k.a. 

CARDENAS  GUILLEN.  Oziel:  a.k.a. 

CARDENAS  GULLEN,  Osiel:  a.k.a. 

CARDENAS  TUILLEN.  Osiel:  a.k.a. 

SALINA  AGUILAR.  Jorge;  a.k.a.  SALINAS 

AGUILAR.  Jorge)  DOB  18  Mav  1967;  POB 

Mexico  (individual)  [SDNTK) 
CARDENAS  GUILLEN.  Osiel  (a.k.a. 

CARDENAS  CASTILLO,  Osiel;  a  k.a. 

CARDENAS  GILLEN.  Osiel;  a.k.a. 

CARDENAS  GUILLEN,  Ociel;  a.k.a. 
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C.\RDENAS  Gl  ILLEN,  Oscar:  a.k.a. 

C.^RDE^.^S  OriLLEN.  Oziel;  a.k.a. 

C.\RDENA,S  Gl'LLEN.  Osiel;  a.k.a. 

CARDE.NA.S  Tl'ILLEN.  Osiel;  a.k.a. 

SAUNA  AGLILAR.  [orge;  a.k.a.  SALINAS 

AGUILAR.  lorge)  DOB  18  Mav  1967;  FOB 

Mexico  (individual)  [SDNTKf 
CARDENAS  Gl  'ILLEN,  Oziel  (a.k.a 

CARDENAS  CASTILLO.  Osiel;  a.k.a. 

CARDENAS  GILLEN,  Osiel;  a.k.a. 

C,\RDENAS  GUILLEN,  Ociel;  a.k.a. 

CARDENAS  GUILLEN.  Oscar;  a.k.a, 

CARDENAS  GUILLEN.  Osiel;  a.k.a. 

CARDENAS  GULLEN.  Osiel;  a.k.a. 

CARDENAS  TUILLEN,  Osiel;  a,k,a. 

SALINA  AGLIILAR,  forge;  a.k.a,  SALINAS 

AGUILAR.  lorge)  DOB  18  Mav  1967;  FOB 

Mexico  (individual)  ISDNTK) 
CARDENAS  GULLEN.  Osiel  (a.k.a. 

CARDENAS  CASTILLO.  Osiel;  a.k.a. 

CARDENAS  GILLEN.  Osiel;  a.k.a. 

CARDENAS  GUILLEN,  Ociel;  a.k.a. 

CARDENAS  GUILLEN,  Oscar;  a.k.a. 

CARDENAS  GUILLEN.  Osiel;  a.k.a. 

CARDENAS  GUILLEN.  Oziel;  a.k.a. 

CARDENAS  TUILLEN.  Osiel;  a.k.a. 

SALINA  AGUILAR.  lorge;  a.k.a.  SALINAS 

AGUILAR.  lorge)  DOB  18  Mav  1967;  FOB 

Mexico  (individual)  [SDNTK]' 
CARDENAS  TUILLEN,  Osiel  (a.k.a. 

CARDENAS  CASTILLO.  Osiel;  a.k.a. 

CARDENAS  GILLEN,  Osiel;  a.k.a. 

CARDENAS  GUILLEN.  Ociel;  a.k.a. 

CARDENAS  GUILLEN.  Oscar;  a.k.a. 

CARDENAS  GL'ILLEN,  Osiel;  a.k.a. 

CARDENAS  GUILLEN,  Oziel;  a.k.a. 

CARDENAS  GULLEN.  Osiel;  a.k.a.  ;  a.k.a. 

SALINA  AGUILAR.  lorge;  a.k.a.  SALINAS 

AGUILAR.  lorge)  DOB  18  May  1967;  FOB 

Mexico  (individual)  [SDNTKJ 
CARO  QUINTERO.  Miguel  Angel;  DOB  9  Mar 

1963;  FOB  Mexico  (individual)  ISDNTK) 
CARO  RODRIGUEZ.  Gilberlo  (a.k.a. 

AREGON.  Max,  a.k.a.  ;  a.k.a.  GUIERREZ 

LOERA.  Jose  Luis:  a.k.a.  GUMAN  LOERAL, 

loaquin;  a.k.a.  GUZMAN,  Achivaldo;  a.k.a. 

GUZMAN,  Archibaldo;  a.k.a  GUZMAN. 

Aureliano;  a.k.a.  GUZMAN,  Chapo;  a.k.a. 

GUZMAN  FERNANDEZ,  loaquin;  a,k.a. 

GIZMAN,  loaquin  Chapo;  a.k.a.  GUZMAN 

LOEIA.  loaguin;  a.k.a  GUZMAN  LOERA, 

loaquin;  a.k.a  GUZMAN  LOESA.  Joaquin; 

a.k.a  GUZMAN  LOREA,  Chapo:  a.k.a. 

GUZMAN  PADILLA.  loaquin;  a.k.a. 

ORTEGA.  Miguel;  a.k.a.  OSUNA.  Gilberto; 

a.k  a  RA.MIREZ.  loise  Luis;  a.k.a.  RAMOX 

PEREZ,  Jorge)  DOB  25  Dec  1954:  FOB 

Mexico  (individual)  [SDNTKj 
CASTELLANOS  ALVAREZ  TOST  ADO,  Juan 

lose  (a.k.a.  ALVAREZ  TOST  ADO.  lose; 

a.k.a  (;ONZALEZ.  Jose);  DOB  27  Aug 

ig.S.-i,  FOB  Mexico  (individual)  ISDNTK] 
CHAN(;,  Ping  Yun  (a.k.a  KHLIN,  Saeng):  DOB 

7  Ian  1940;  F(JB  Burma  (individual) 

ISDNTK] 
GIL.  Josef  (a.k.a  GILBERT,  [oseph;  a.k.a. 

GILBOA.  Joseph;  a.k.a.  GILBOA,  [oseph 

Papzian;  a.k.a  (ilLBOA.  Yosef);  DOB  8  Apr 

194.1;  FOB  Israel  (individual)  ISDNTK] 
GILBERT.  Joseph  (a  k.a.  GIL.  losef;  a.k.a 

GILBOA.  loseph:  a  k.a.  GILBOA.  Joseph 

Papzian;  a  k.a  CJLBCJA.  Yosef);  DOB  8  Apr 

194.3;  FOB  Israel  (individual)  ISDNTK] 
l.ILBOA.  Joseph  (a.k.a.  GIL,  Josef:  a.k.a. 

t-lLBERT.  Joseph:  a.k.a.  GILBOA.  Joseph 

Papzian;  a  k.a  C;iLBOA,  Yosef):  DOB  8  Apr 

1943:  FOB  Israel  (individual)  ISDNTK] 


GILBOA,  Joseph  Papzian  (a.k.a.  GIL,  Josef; 
a.k.a.  GILBERT,  Joseph:  a.k.a.  GILBOA. 
Joseph;  a.k.a.  GILBOA.  Yosef);  DOB  8  Apr 
1943;  POB  Israel  (individual)  [SDNTK] 

GILBOA.  Vosef  (a.k.a.  GIL,  Josef;  a.k.a. 
GILBERT,  Joseph;  a.k.a.  GILBOA.  Joseph; 
a.k.a.  GILBOA,  Joseph  Papzian);  DOB  8 
Apr  1943:  FOB  Israel  (individual)  [SDNTK] 

GONZALEZ,  Jose  (a.k.a.  ALVAREZ 
TOST  ADO,  Jose;  a.k.a.  CASTELLANOS 
ALVAREZ  TOST  ADO,  Juan  Jose);  DOB  27 
Aug  1955;  FOB  Mexico  (individual) 
[SDNTK] 

GONZALEZ  QUIONES,  Jorge  (a.k.a.  ALCIDES 
MAGANA,  Ramon:  a.k.a.  ALCIDES 
MAGANE,  Ramon:  a.k.a.  ALCIDES 
MAYENA,  Ramon:  a.k.a.  ALCIDEZ 
MAGANA.  Ramon;  a.k.a.  MAGANA 
ALCIDES,  Ramon;  a.k.a.  MAGANA,  Jorge; 
a.k.a.  MAGNA  ALCIDEDES.  Ramon;  a.k.a. 
MATA.  Alcides;  a.k.a.  RAMON  MAGANA, 
Alcedis;  a.k.a.  RAMON  MAGANA, 
Alcides;  a.k.a.  ROMERO,  Antonio):  DOB  4 
Sep  1957  (individual)  [SDNTK] 

GUIERREZ  LOERA,  Jose  Luis  (a.k.a. 

AREGON.  Max:  a.k.a.  CARO  RODRIGUEZ, 
Gilberto;  a.k.a.  GUMAN  LOERAL.  Joaquin: 
a.k.a.  GUZMAN,  Achivaldo:  a.k.a. 
GUZMAN.  Archibaldo:  a.k.a.  GUZMAN, 
Aureliano;  a.k.s.  GUZMAN,  Chapo:  a.k.a. 
GUZMAN  FERNANDEZ,  Joaquin;  a.k.a. 
GUZMAN,  Joaquin  Chapo:  a.k.a.  GUZMAN 
LOEIA,  Joaguin;  a.k.a.  GUZMAN  LOERA, 
loaquin;  a.k.a.  GUZMAN  LOESA,  Joaquin; 
a.k.a.  GUZMAN  LOREA.  Chapo:  a.k.a. 
GUZMAN  PADILLA.  Joaquin;  a.k.a. 
ORTEGA.  Miguel;  a.k.a.  OSUNA.  Gilberto; 
a.k.a.  RAMIREZ.  Joise  Luis;  a.k.a.  RAMOX 
PEREZ.  Jorge)  DOB  25  Dec  1954;  POB 
Mexico  (individual)  [SDNTK] 

GUMAN  LOERAL,  Joaquin  (a.k.a.  AREGON, 
Max:  a.k.a.  CARO  RODRIGUEZ,  Gilberto; 
a.k.a.  GUIERREZ  LOERA,  Jose  Luis;  a.k.a. 
GUZMAN,  Achivaldo:  a.k.a.  GUZMAN, 
Archibaldo:  a.k.a.  GUZMAN,  Aureliano: 
a.k.a.  GUZMAN,  Chapo:  a.k.a.  GUZMAN 
FERNANDEZ.  Joaquin:  a.k.a.  GUZMAN, 
loaquin  Chapo;  a.k.a.  GUZMAN  LOEIA. 
loaguin;  a.k.a.  GUZMAN  LOERA.  Joaquin: 
a.k.a.  GUZMAN  LOESA,  Joaquin:  a.k.a. 
GUZMAN  LOREA,  Chapo;  a.k.a.  GUZMAN 
PADILLA,  loaquin:  a.k.a.  ORTEGA.  Miguel: 
a.k.a.  OSUNA,  Gilberto:  a.k.a.  RAMIREZ. 
Joise  Luis:  a.k.a.  RAMOX  PEREZ.  Jorge) 
•  DOB  25  Dec  1954:  POB  Mexico 
(individual)  [SDNTK] 

GUZMAN,  Achivaldo  (a.k.a.  AREGON.  Max; 
a.k.a.  CARO  RODRIGUEZ.  Gilberto:  a.k.a. 
GUIERREZ  LOERA.  Jose  Luis;  a.k.a. 
GUMAN  LOERAL,  Joaquin:  a.k.a. 
GUZMAN.  Archibaldo:  a.k.a.  GUZMAN. 
Aureliano;  a.k.a.  GUZMAN.  Chapo;  a.k.a. 
GUZMAN  FERNANDEZ,  Joaquin;  a.k.a. 
GUZMAN,  Joaquin  Chapo;  a.k.a.  GUZMAN 
LOEIA.  Joaguin;  a.k.a.  GUZMAN  LOERA, 
loaquin;  a.k.a.  GUZMAN  LOESA.  Joaquin; 
a.k.a.  GUZMAN  lOREA,  Chapo:  a, k.a. 
GUZMAN  PADILLA.  Joaquin:  a.k.a. 
ORTEGA.  Miguel;  a.k.a.  OSUNA,  Gilberto; 
a.k.a  RAMIREZ,  Joise  Luis;  a.k.a.  RAMOX 
PEREZ.  Jorge)  DOB  25  Dec  1954:  POB 
.Mexico  (individual)  [SDNTK] 

GUZMAN.  Archibaldo  (a.k.a.  AREGON.  Max: 
a.k.a.  CARO  RODRIGUEZ,  Gilberto:  a.k.a. 
GUIERREZ  LOERA.  lose  Luis;  a.k.a. 
GUMAN  LOERAL.  Joaquin;  a.k.a. 


GUZMAN.  Achivaldo;  a.k.a.  GUZMAN. 

-Aureliano:  a.k.a.  GUZMAN.  Chapo:  a.k.a. 

GUZMAN  FERNANDEZ.  Joaquin;  a.k, a. 

GUZMAN.  Joaquin  Chapo;  a.k.a.  GUZM-\N 

LOEIA.  loaguin;  a.k.a.  GUZMAN  LOER.\. 

Joaquin:  a.k.a.  Gl'ZMAN  LOESA.  Joaquin; 

a.k.a.  GUZMAN  LOREA,  Chapo:  a.k.a. 

GUZMAN  PADILLA.  loaquin:  a.k.a. 

ORTEGA,  Miguel,  a.k.a.  OSUNA.  Gilberto; 

a.k.a.  RAMIREZ.  loise  Luis:  a.k.a.  RAMOX 

PEREZ,  Jorge)  DOB  25  Dec  1954;  POB 

.Mexico  (individual)  ISDNTK) 
GUZMAN,  Aureliano  (a.k.a.  AREGON.  Max; 

a.k.a.  CARO  RODRIGUEZ.  Gilberto:  a.k.a. 

GUIERREZ  LOERA.  lose  Luis;  a.k.a. 

GUZMAN  LOERAL,  Joaquin:  a.k.a. 

GUZMAN.  Achivaldo:  a.k  a.  GUZMAN. 

Archibaldo;  a.k.a.  GUZM.^N.  Chapo;  a.k.a. 

GUZM^^N  FERNANDEZ.  loaquin;  a.k.a. 

GUZMAN,  Joaquin  Chapo:  a.k.a.  GUZMAN 

LOEIA.  loaguin;  a.k.a.  GUZMAN  LOERA. 

loaquin;  a.k.a  GUZMAN  LOESA.  Joaquin; 

a.k.a.  GUZMAN  LOREA.  Chapo:  a.k.a. 

GUZMAN  PADILLA.  loaquin:  a.k.a. 

ORTEGA.  Miguel;  a.k.a  OSUNA.  Gilberto; 

a.k.a  RAMIREZ,  loise  Luis;  a.k.a.  RAMOX 

PEREZ.  Jorge)  DOB  25  Dec  1954;  POB 

Mexico  (individual)  [SDNTK] 
GUZMAN.  Chapo  (a.k.a.  AREGON.  Max; 

a.k.a.  CARO  RODRIGUEZ.  Gilberto;  a.k.a. 

GUIERREZ  LOERA.  lose  Luis;  a.k.a. 

GUMAN  LOERAL.  Joaquin:  a.k.a. 

GUZMAN,  .Achivaldo;  a.k.a.  GUZMAN, 

Archibaldo;  a.k.a.  GUZMAN,  Aureliano: 

a.k.a.  GUZMAN  FERN.\NDEZ.  Joaquin; 

a.k.a.  GUZMAN,  Joaquin  Chapo;  a.k.a. 

GUZMAN  LOEIA.  loaguin:  a.k.a.  GUZMAN 

LOER.A,  loaquin:  a.k.a.  GUZM.^N  LOESA. 

Joaquin:  a.k.a.  GUZMAN  LOREA.  Chapo: 

a.k.a.  GUZMAN  PADILLA,  Joaquin:  a.k.a. 

ORTEGA,  Miguel:  a.k.a.  OSUNA.  Gilberto: 

a.k.a.  RAMIREZ.  Joise  Luis:  a.k.a.  RAMOX 

PEREZ.  Jorge)  DOB  25  Dec  1954;  FOB 

Mexico  (individual)  [SDNTK] 
GUZMAN  FERNANDEZ.  Joaquin  (a.k.a. 

AREGON.  Max;  a  k.a.  CARO  RODRIGUEZ. 

Gilberto;  a.k.a.  GUIERREZ  LOERA,  Jose 

Luis;  a.k.a.  GUMAN  LOERAL,  Joaquin; 

a.k.a  GUZMAN.  .Achivaldo:  a.k.a. 

GU^ZMAN.  Archibaldo;  a.k.a.  GUZMAN, 

Aureliano:  a.k.a.  GUZMAN.  Chapo:  a.k.a. 

GUZMAN,  loaquin  Chapo;  a.k  a.  GUZMAN 

LOEIA.  loaguin:  a.k.a.  GUZMAN  LOERA, 

Joaquin:  a.k.a.  GUZMAN  LOESA.  Joaquin; 

a  k.a.  GUZMAN  LOREA,  Chapo:  a.k.a. 

GUZMAN  P.\DILLA.  Joaquin:  a.k.a. 

ORTEGA,  Miguel:  a.k.a.  OSUNA.  Gilberto; 

a  k.a.  RAMIREZ,  loise  Luis:  a  k.a.  RAMOX 

PEREZ,  lorge)  DOB  25  Dec  1954;  POB 

Mexico  (individual)  ISDNTK] 
GUZMAN.  loaquin  Chapo  (a.k.a.  AREGON. 

Max;  a.k.a.  CARO  RODRIGUEZ.  Gilberto; 

a.k.a.  GUIERREZ  LOERA,  Jose  Luis;  a.k.a. 

GUTvlAN  LOER-AL,  Joaquin:  ak.a. 

GUZ.MAN,  Achivaldo;  a.k.a.  GUZMAN, 

Archibaldo:  a, k.a.  GUZMAN,  Aureliano: 

a.ka.  GUZMAN,  Chapo;  a.k.a.  GUZMAN 

FERNANDEZ.  Joaquin:  a.k.a.  GUZMAN 

LOEIA.  Joaguin;  a.k.a.  GUZMAN  LOERA. 

loaquin:  ;..k.a.  GUZMAN  LOESA.  Joaquin; 

a  k.a.  GUZMAN  LOREA,  Chapo:  a.k.a. 

GUZMAN  PADILLA.  loaquin;  a.k.a. 

ORTEGA,  Miguel:  a.k.a.  OSUNA,  Gilberto: 

a.k.a.  RAMIREZ,  Joise  Luis:  a.k.a  RAMOX 

PEREZ,  Jorge)  DOB  25  Dec  1954,  POB 

Mexico  (individual)  [SDNTK] 
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GUZMAN  LOEIA.  loaguin  (a.k.a.  .\REGON. 
Max;  a.k.a.  CARO  RODRIGUEZ.  Gilberto: 
a.k.a.  GUIERREZ  LOER.A,  Jose  Luis:  a.k.a. 
GUMAN  LOER-\L,  Joaquin:  a.k.a. 
GUZM.\N.  Achivaldo;  a.k.a.  GUZ.MAN. 
Archibaldo;  a.k.a.  GUZMAN,  Aureliano; 
a.k.a.  GUZMAN.  Chapo:  a.k.a.  GUZMAN 
FERNANDEZ.  Joaquin;  a.k.a.  GUZMAN. 
Joaquin  Chapo;  a.k.a.  GUZMAN  LOERA. 
Joaquin:  a.k.a.  GUZMAN  LOESA.  Joaquin; 
a.k.a.  GUZMAN  LOREA,  Chapo:  a.k.a. 
GUZMAN  PADILLA,  loaquin:  a.k.a. 
ORTEGA.  Miguel:  a.k.a.  OSUNA,  Gilberto; 
a.k.a.  R.\MIREZ.  Joise  Luis:  a.k.a.  R.*lMOX 
PEREZ.  Jorge)  DOB  25  Dec  1954;  FOB 
Mexico  (individual)  [SDNTK] 

GUZMAN  LOERA.  loaquin  (a.k.a.  AREGON, 
Max;  a.k.a.  CARO  RODRIGUEZ.  Gilberto: 
a.k.a.  GUIERREZ  LOERA.  lose  Luis;  a.k.a. 
GUMAN  LOERAL.  loaquin:  a.k.a. 
GUZM.AN.  Achivaldo;  a.k.a.  GUZMAN, 
Archibaldo:  a.k.a.  GUZMAN,  Aureliano; 
a.k  a.  GUZMAN,  Chapo:  a.k.a.  GUZMAN 
FERNANDEZ,  [oaquin:  a.k.a.  GUZMAN, 
Joaquin  Chapo;  a. k.a. GUZMAN  LOEIA. 
Joaguin:  a.k.a.  GUZMAN  LOESA.  Joaquin: 
a.k.a.  GUZMAN  LOREA.  Chapo:  a.k.a 
GUZMAN  PADILLA.  Joaquin,  a.k.a. 
ORTEGA,  Miguel;  a.k.a.  OSUNA.  Gilberto; 
a.k.a.  R^AMIREZ.  loise  Luis:  a.k.a.  RAMOX 
PEREZ,  Jorge)  DOB  25  Dec  1954:  FOB 
Mexico  (individual)  [SDNTK] 

GUZMAN  LOESA.  loaquin  (a.k.a.  AREGON. 
Max;  a.k.a.  CARO  RODRIGUEZ.  Gilberto: 
a.k.a.  GUIERREZ  LOER.A,  Jose  Luis;  a.k.a. 
GUMAN  LOERAL,  loaquin:  a.k.a. 
GUZMAN.  Achivaldo;  a.k.a.  GUZMAN. 
Archibaldo;  a.k.a.  GLiZMAN,  .\ureliano: 
a.k.a  GUZMAN.  Chapo:  a.k.a.  GUZMAN 
FERNANDEZ,  Joaquin,  a.k  a.  GUZMAN, 
Joaquin  Chapo:  a.k.a.  GUZMAN  LOEIA, 
Joaguin:  a.k.a.  GUZMAN  LOERA,  Joaquin: 
a.k.a.  GUZMAN  LOREA.  Chapo:  a.k.a. 
GUZMAN  PADILLA.  Joaquin:  a.k.a. 
ORTEGA.  Miguel:  a.k.a.  OSUNA.  Gilberto; 
a.k.a.  RAMIREZ,  loise  Luis:  a.k.a.  R-AMOX 
PEREZ,  lorge)  DOB  25  Dec  1954:  FOB 
Mexico  (individual)  [SDNTK] 

GUZMAN  LOREA.  Chapo  (a.k.a.  .OREGON. 
Max:  a.k.a.  CARO  RODRIGUEZ,  Gilberto; 
a.k.a.  GUIERREZ  LOER,^.  Jose  Luis;  a.k.a. 
GLIMAN  LOERAL,  [oaquin:  a.k.a. 
GUZMAN.  Achivaldo;  a.k.a.  GUZMAN. 
Archibaldo;  a.k.a.  GUZMAN.  Aureliano; 
a.k.a.  GUZMAN.  Chapo;  a.k.a.  GUZMAN 
FERN,\NDEZ,  Ioaquin;.a.k.a.  GUZMAN. 
Joaquin  Chapo;  a.k.a.  GUZMAN  LOEIA, 
loaguin:  a.k.a.  GUZMAN  LOERA,  loaquin; 
a.k.a.  GUZMAN  LOESA.  [oaquin:  a.k.a. 
GUZM.\N  PADILLA,  Joaquin:  a.k.a. 
ORTEGA,  Miguel:  a, k.a.  OSUNA.  Gilberto; 
a.k.a.  RAMIREZ,  loise  Luis;  a.k.a.  RAMOX 
PEREZ,  lorge)  DOB  25  Dec  1954;  POB 
Mexico  (individual)  [SDNTK] 

GUZMAN  PADILLA.  [oaquin  (a.k.a. 
AREGON.  Max:  a.k.a.  CARO  RODRIGLTEZ, 
Gilberto;  a.k.a.  GUIERREZ  LOER.A.  Jose 
Luis;  a.k.a.  GUMAN  LOERAL.  Joaquin: 
a.k.a.  GUZMA.N,  Achivaldo;  a.k.a. 
GUZMAN,  Archibaldo;  a.k.a.  GUZMAN. 
Aureliano;  a.k.a.  GUZM.AN.  Chapo:  a.k.a. 
GUZMAN  FERNANDEZ,  Joaquin:  a.k.a. 
GUZMAN.  loaquin  Chapo;  a.k.a.  GUZMAN 
LOEL\,  Joaguin;  a.k.a.  GUZMAN  LOERA, 
Joaquin;  a.k.a.  GUZMAN  LOES.\.  Joaquin: 
a.k.a.  GUZMAN  LOREA,  Chapo:  a.k.a. 


ORTEGA,  Miguel;  a.k.a.  OSUNA,  Gilberto: 

a.k.a.  RAMIREZ,  Joise  Luis;  a, k.a.  R.\MOX 

PEREZ.  Jorge)  DOB  25  Dec  1954:  FOB 

Mexico  (individual)  [SDNTK] 
HAMEIAH.  Jamel  (a.k.a.  HAMEIAH.  Jamil: 

a.k.a.  HAMEIAH.  Mamil;  a.k.a.  HAMEIEH. 

Jamil:  a.k.a.  HAMEIH.  Jamill;  a.k.a. 

HAMER.  Jamil;  a.k.a.  HAML\EH.  Jamil; 

a.k.a.  R\M1AH.  Jamiel:  a.k.a,  HAMIE. 

Jamil  Abdulkarim;  a.k.a.  H.AMIE.  Jamil: 

a.k.a.  HAMIE,  Jamile:  a,k.a.  HAMIE.\H, 

Jamiel:  a.k.a.  HAMIEAH,  lamil:  a.k.a. 

HAMIEH,  Jamal:  a.k.a.  HAMIEH,  Jamiel: 

a.k.a.  FL\MIEH,  Jamil;  a.k.a.  HAMIEH, 

MamiJ:  a.k.a.  HAMIEL,  lamil;  a.k.a. 

HAMIEYE.  Jamil;  a.k.a.  HAMIEYYEH. 

Jamil;  a.k.a.  HAMIL,  Jamil:  a.k.a.  H.A.MIYA. 

Abdul  Jamil;  a.k.a.  HAMIYE.  Jamil:  a.k.a. 

HAMIYYAH.  Jamil:  a.k.a.  HAMIYYEH. 

Jamil;  a.k.a.  HAMYH.  Jamil:  a.k.a.  KARIM, 

Jamil  Abdul:  a.k.a.  NAZIM.  .Abou:  a.k.a. 

NEZAM,  Abu:  a,k,a,  NIZAM,  Abou);  DOB 

Sep  1938  (individual)  [SDNTK] 
HAMEIAH,  Jamil  (a.k.a.  HAMEIAH.  Jamel; 

a.k.a.  HAMEIAH.  Mamil;  a.k.a.  HAMEIEH. 

Jamil:  a.k  a.  HAMEIH,  Jamill;  a.k.a. 

HAMER,  Jamil;  a.k.a.  HAMIAEH,  Jamil: 

a.k.a.  HAMIAH.  Jamiel:  a,k.a.  HAMIE. 

Jamil  Abdulkarim;  a.k.a.  HAMIE,  Jamil; 

a.k.a.  HAMIE,  lamile:  a.k.a.  HAMIEAH. 

[amiel:  a.k  a.  HAMIEAH,  [amil:  a.k.a. 

HAMIEH.  Jamal;  a.k.a.  HAMIEH,  Jamiel: 

a.k.a.  HAMIEH.  Jamil:  a.k.a.  HAMIEH. 

Mamil:  a.k.a.  HAMIEL.  Jamil;  a.k.a. 

HAMIEYE.  Jamil:  a.k.a.  H.AMIEYYEH. 

Jamil:  a.k.a.  HAMIL,  Jamil;  a.k.a.  HAMIYA. 

Abdul  Jamil;  a.k.a.  HAMIYE,  Jamil:  a.k.a. 

HAMIY'YAH,  Jamil;  a.k.a.  HAMIYYEH. 

Jamil;  a.k.a.  HAMYH,  Jamil:  a.k.a.  KARIM, 

Jamil  Abdul;  a,k.a,  NAZIM,  .■\bou:  a.k.a 

NEZ,\M.  Abu;  a.k.a.  NIZAM,  Abou):  DOB 

Sep  1938  (individual)  [SDNTK] 
H.AMEIAH,  Mamil  (a.k.a.  HAMEIAH.  Jamel; 

a.k.a.  HA.MEIAH.  Jamil,  a.k.a.  HAMEIEH. 

Jamil:  a.k.a.  HAMEIH.  Jamill:  a.k.a. 

HAMER.  Jamil:  a.k.a.  HAMl.AEH,  Jamil; 

a,k.a.  H.\ML\H.  Jamiel;  a.k.a.  HAMIE. 

Jamil  Abdulkarim;  a.k.a.  HAMIE.  Jamil: 

a.k.a.  HAMIE.  Jamile;  a.k.a.  H.\MIEAH. 

Jamiel;  a.k.a.  HAMIEAH,  lamil:  a.k.a. 

HAMIEH,  Jamal;  a.k.a.  HAMIEH,  Jamiel: 

a.k.a.  HAMIEH.  Jamil,  a.k.a.  HAMIEH. 

Mamil:  a.k.a.  HAMIEL.  Jamil:  a.k.a. 

HAMIEYE,  Jamil;  a.k.a.  HAMIEYYEH, 

Jamil:  a,k.a.  HAMIL,  Jamil:  a.k.a.  HAMIYA, 

Abdul  Jamil:  a.k.a.  HAMIYE,  Jamil:  a  k.a 

HAMIYYAH,  lamil;  a.k.a.  HAMIYYEH, 

lamil;  a.k.a.  HAMYH,  Jamil:  a.k.a.  KARIM. 

Jamil  Abdul:  a.k.a.  NAZIM,  Abou;  a.k, a. 

NEZAM,  Abu;  a.ka,  NIZ.AM,  Abou);  DOB 

Sep  1938  (individual)  [SDNTK] 
H.\MEIEH,  lamil  (a.k.a.  HAMEIAH.  lamel: 

a.k.a.  H.AMEIAH.  [amil;  a.k.a.  HAMEIAH, 

Mamil;  a.k.a.  HAMEIH,  lamill.  a.k.a. 

HAMER.  Jamil:  a.k.a  HAMIAEH.  [amil; 

a.k.a.  HAMIAH.  Jamiel:  a.k.a.  HAMIE, 

Jamil  Abdulkarim:  a.k.a.  HAMIE.  [amil: 

a.k.a.  HAMIE,  lamile:  a.k.a.  HAMIEAH. 

Jamiel:  a.k.a.  HAMIEAH.  [ami!;  a.k.a. 

H.AMIEH.  lamal;  a.k.a.  H.\MIEH.  [amiel: 

a.k.a.  HA.MIEH,  Jamil:  a.k.a.  HA.MIEH. 

Mamil:  a.k.a.  HAMIEL.  [amil:  a.k.a. 

HAMIEYE,  Jamil;  a.k.a.  H.AMIEYYEH. 

Jamil;  a.k.a.  HAMIL,  Jamil;  a.k.a.  H.\MIYA, 

Abdul  Jamil:  a.k.a.  HAMIYE.  [amil;  a.k.a. 

HAMIYTAH.  lamil;  a.k.a.  HAMIYYEH. 


lamil;  a.k.a.  HAMYH.  lamil;  a.k.a.  KARIM, 

lamil  Abdul:  a.k, a.  NAZIM,  Abou;  a.k.a. 

NEZAM.  Abu:  a.k.a.  NIZAM,  Abou);  DOB 

Sep  1938  (individual)  [SDNTK] 
HAMEIH.  [amill  (a.k.a.  HAMEIAH,  lamel; 

a.k.a.  HAMEIAH,  Jamil:  a.k.a.  HAMEIAH. 

Mamil:  a.k.a.  HAMEIEH.  Jamil;  a.k.a. 

HAMER,  Jamil;  a,k,a.  HAM1.\EH.  lamil: 

a.k.a.  H.\MIAH,  Jamiel:  a.k.a.  HAMIE. 

Jamil  .Abdulkarim;  a.k.a.  HAMIE.  [amil: 

a.k.a.  HAMIE.  Jamile;  a.k.a.  HAMIEAH, 

Jamiel;  a.k.a.  HAMIEAH.  Jamil:  a.k.a. 

HAMIEH,  lamal:  a,k,a.  HAMIEH,  Jamiel; 

a.k.a.  HAMIEH.  [amil:  a.k.a.  HAMIEH. 

Mamil:  a.k.a.  HAMIEL.  Jamil:  a.k.a. 

HAMIEYE.  Jamil:  a.k.a.  HAMIEYYEH. 

Jamil:  a.k.a.  HAMIL.  Jamil:  a.k.a.  HAMIYA, 

Abdul  Jamil:  a.k.a.  HAMH'E,  Jamil:  a.k.a. 

HAMIYYAH,  Jarnil;  a,k,a.  HAMIYYEH. 

Jamil:  a.k.a.  HAMY'H,  Jamil:  a.k.a.  KARIM 

Jamil  Abdul;  a.k.a.  NAZIM.  ,Abou;  a.k.a. 

NEZAM,  Abu;  a.k.a.  NIZAM,  Abou):  DOB 

Sep  1938  (individual)  ISDNTK] 
HAMER.  Jamil  (a.k.a.  HAMEIAH,  Jamel; 

a.k.a.  HAMEIAH,  Jamil:  a,k  a.  HAMEIAH, 

Mamil:  a.k.a.  HAMEIEH.  Jamil:  a.k.a. 

HAMEIH.  [amill:  a.k.a.  HAMIAEH.  Jamil; 

a.k.a.  HANflAH,  Jamiel;  a,k.a.  HAMIE, 

Jamil  Abdulkarim;  a.k.a.  HAMIE,  lamil; 

a.k.a.  HAMIE,  Jamile:  a.k.a.  HAMIEAH. 

Jamiel:  a.k.a.  HAMIEAH,  Jamil:  a.k.a 

HAMIEH.  Jamal:  a.k.a.  HAMIEH,  Jamiel. 

a.k.a.  HAMIEH.  Jamil:  a.k.a.  HAMIEH, 

Mamil;  a.k.a.  HAMIEL.  Jamil:  a.k.a. 

HAMIEYT.  Jamil:  a.k.a.  HAMIEYYEH, 

Jamil:  a.k.a.  HAMIL.  Jamil:  a.k.a  H.\MIYA. 

.Abdul  Jamil;  a.k.a,  HAMIYE.  [amil;  a  k.a. 

HAMIYYAH.  Jamil:  a  k,a.  HAMIYYEH. 

Jamil:  a.k.a.  HAMYH.  Jamil:  a.k.a.  KARIM, 

Jamil  Abdul;  a.k.a.  NAZIM.  Abou;  a, k.a. 

NEZAM.  Abu;  a.k.a.  NIZ.AM,  Abou):  DOB 

Sep  1938  (individual)  (SDNTK! 
HAMIAEH,  [amil  (a.k.a.  HAMEIAH.  Jamel: 

a.k.a.  HAMEIAH,  Jamil;  a.k.a.  HAMEIAH. 

Mamil:  a.k.a.  H.AMEIEH.  Jamil:  a.k.a. 

HAMEIH,  Jamill;  a, k.a.  HAMER.  Jamil; 

a.k.a.  HAMIAH.  Jamiel:  a.k.a.  HAMIE. 

Jamil  Abdulkarim:  a.k.a.  HAMIE,  Jamil: 

a.k.a.  HAMIE.  Jamile:  ak.a.  HAMIEAH. 

Jamiel:  a.k.a.  HAMIEAH,  lamil:  a,k  a. 

HAMIEH,  Jamal:  a.k.a.  HAMIEH.  [amiel; 

a.k.a.  HAMIEH.  Jamil:  a.k.a.  HA.MIEH. 

Mamil:  a.k.a.  HAMIEL.  Jamil:  a.k.a. 

HAMIEYE.  Jamil:  a.k.a.  HAMIEYYTH. 

Jamil;  a.k.a.  HAMIL,  Jamil:  a.k.a.  HAMIYA. 

Abdul  lamil:  a.k.a.  H.AMIYE,  lamil:  a.k.a. 

HAMIYYAH.  Jamil:  a.k.a.  HAMIYYTH. 

lamil;  a.k.a.  HAMYH.  lamil:  a.k.a.  KARIM. 

Jamil  Abdul:  a.k.a  NAZIM.  Abou;  a.k.a. 

NEZAM,  Abu:  ak.a  NIZAM.  Abou):  DOB 

Sep  1938  (individual)  [SDNTK] 
HAMIAH.  Jamiel  (a.k.a.  HAMEIAH,  lamel; 

a.k.a.  HAMEIAH.  Jamil:  a.k.a.  HAMELAH. 

Mamil;  a.k.a.  HAMEIEH.  Jamil:  a  k.a. 

HAMEIH.  Jamill:  a.k.a.  HAMER.  Jamil: 

a.k.a.  HAMLAEH.  Jamil:  a.k.a.  HAMIE. 

Jamil  Abdulkarim:  a.k.a.  HAMIE.  Jamil; 

a.k.a.  HAMIE,  Jamile:  a.k.a.  HAMIE.AH, 

Jamiel;  a.k.a.  H.AMIEAH.  Jamil;  a.k.a. 

HAMIEH.  Jamal:  a.k.a.  HAMIEH,  Jamiel: 

a.k.a.  HAMIEH.  Jamil:  a.k.a.  HAMIEH. 

Mamil;  a.k.a.  H.AMIEL,  Jamil:  a.k.a. 

HAMIEYE.  Jamil;  a.k.a.  HAMIEYYEH, 

Jamil:  a.k.a.  HAMIL.  Jamil:  a.k.a.  H.AMIYA. 

Abdul  lamil:  a.k.a.  HAMIY'E,  Jamil:  a.k.a. 

HAMIYYAH.  Jamil;  a.ka.  HAMIYYEH. 
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lamil:  a  k  .i  H.^.MYH   lamil;  a.k.a.  KARIM. 

lamil  .\bdul.  .iXm   N.AZIM,  .Abou;  a.k.a. 

NEZAM,  Abu;  a  k.a.  .NIZAM.  Abou):  DOB 

Sep  19;i8  (individual)  (SDNTKI 
HAMIE.  lamil  (a.k.a.  HA.MEI.\H.  iamel;  a.k.a. 

HAMKIAH.  lamil;  a.k.a.  HAMEIAH.  Mamil: 

a.k.a.  HAMEIEH.  lamil:  a.k.a.  HAMEIH. 

lamill;  a  k  a   HAMER,  lamil;  a.k.a. 

HAMIAEH.  lamil;  a.k  a  H.\M1AH,  lamiel; 

a.k.a  H.\M!E,  Jamil  Abdulkarim;  a.k.a. 

HAMIE.  lamile;  a.k.a  HAMIEAH.  lamiel; 

a.k.a.  HAMIEAH.  lamil;  a.k.a.  HAMIEH, 

Jamal;  a.k.a.  HA.MIEH.  lamiel;  a.k.a. 

HAMIEH.  lamil;  a.k.a.  HAMIEH.  Mamil; 

a.k.a.  HAMIEL.  lamil;  a.k  a.  HAMIEYE. 

lamil;  a.k.a.  HAMIEYYEH.  lamil:  a.k.a. 

HAMIL,  lamil;  a.k  a  HA.MIYA,  Abdul 

Famil;  a.k.a.  HA-MHE.  lamil:  a.k.a. 

HAMIYYAH.  lamil;  a.k.a.  HAMIYYEH, 

lamil.  a.k.a.  HAMYH.  lamil:  a.k.a  KARIM, 

Jamil  Abdul;  a.k.a.  NAZIM,  Abou;  a.k.a. 

NEZAM.  Abu;  a.k.a.  NIZAM,  Abou):  DOB 

Sep  1938  (individual)  [SDNTK] 
H:\MIE,  lamil  Abdulkarim  (a.k.a.  HAMEIAH. 

Jamel;  a.k.a.  HAMEIAH.  Jamil:  a.k.a. 

HAMEIAH.  Mamil;  a.k.a.  HAMEIEH,  Jamil; 

a.k.a.  HA.MEIH.  Jamill:  a.k.a.  HAMER, 

Jamil:  a.k.a.  HAMIAEH.  Jamil;  a.k.a. 

HAMIAH.  lamiel;  a.k  a  HAMIE.  Jamil: 

a.k.a.  HAMIE.  Jamile;  a.k.a.  HAMIEAH. 

Jamiel;  a.k.a.  HAMIEAH.  Jamil;  a.k.a. 

HAMIEH.  lamal:  a.k.a.  HAMIEH.  Jamiel; 

a.k.a.  HAMIEH.  lamil;  a.k.a.  HAMIEH. 

Mamil;  a.k.a.  HAMIEL.  Jamil;  a.k.a. 

HAMIEYE.  Jamil;  a.k.a.  HAMIEYYEH. 

Jamil:  a.k.a.  H,\MIL.  Jamil:  a.k.a,  HAMIYA. 

.\bdul  lamil;  a.k.a.  HAMIYE.  lamil;  a.k.a 

HAMIYYAH.  lamil;  a  k.a.  HAMIYYEH. 

Jamil:  a.k.a.  HAMYH.  lamil:  a.k.a.  KARIM, 

Jamil  Abdul;  a.k.a.  N.AZIM.  Abou;  a.k.a. 

NEZA.M.  .\hu:  a  k.a.  NIZAM.  Abou);  DOB 

Sep  19;)8  (individual)  ISDNTK] 
HAMIE,  lamile  (a.k.a.  HAMEIAH.  Jamel; 

a.k.a.  HAMEIAH.  Jamil:  a.k.a.  HAMEIAH. 

Mamil;  a.k.a.  HAMEIEH,  Jamil:  a.k.a. 

HAMEIH.  lamill;  a.k.a.  HAMER.  Jamil: 

a.k.a  HAMIAEH.  Jamil:  a.k.a.  HAMIAH, 

Jamiel;  a.k.a.  H,-\MIE.  |amil  Abdulkarim; 

a.k.a.  HA.MIE,  Jamil:  a.k  a.  HAMIEAH, 

lamiel;  a.k.a.  HA.MIEAH.  lamil;  a.k.a. 

HAMIEH.  lamal:  a.k.a.  HAMIEH.  Jamie!; 

a.k.a.  HAMIEH.  Jamil:  a.k.a.  HAMIEH. 

Mamil:  a.k.a.  HAMIEL.  |amil:  a.k.a. 

HAMIEYE.  Jamil:  a.k.a.  HAMIEYYEH. 

Jamil;  a.k.a.  HAMIL,  lamil:  a,k,a,  HAMIYA, 

Abdul  Jamil:  a.k.a.  HA.MIYE.  lamil:  a.k.a. 

HAMIYYAH,  Jamil;  a.k.a.  HAMIYYEH, 

Jamil:  a.k.a.  HAMYH,  Jamil;  a, k.a.  KARIM. 

Jamil  Abdul;  a.k.a.  NAZIM.  Abou;  a.k.a. 

NEZAM.  Abu;  a.k.a.  NIZAM.  Abou):  LOB 

Sep  1938  (individual)  |SDNTK| 
HAMIEAH.  lamiel  (a.k.a.  HAMEIAH,  |amel; 

a.k.a.  HAMEIAH.  Jamil:  a.k.a.  HAMEIAH. 

Mamil:  a.k.a.  HA.MEIEH.  )amil;  a.k.a. 

HAMEIH,  lamill;  a  k.a.  HAMER.  Jamil: 

a.k.a.  HAMIAEH.  lamil:  a.k.a.  H.-VMIAH, 

lamiel:  a.k.a.  HAMIE.  Jamil  Abdulkarim: 

a.k.a.  HAMIE.  lamil;  a.k.a.  HAMIE,  lamile: 

a.k.a.  HAMIEAH.  lamil:  a.k.a.  HAMIEH. 

Jamal:  a  k.a.  HA.MIEH,  lamiel:  a.k.a. 

HAMIEH.  lamil:  a.k.a.  HAMIEH.  Mamil; 

a.k  a.  HAMIEL,  Jamil:  a.k.a.  HAMIEYE, 

lamil;  a.k.a.  HAMIEYYEH,  Jamil:  a.k.a, 

HAMIL.  Jamil:  a  k.a.  HAMIYA.  Abdul 

Jamil:  a.k.a.  HAMIYE.  Jamil:  a.k.a. 

HAMIYYAH,  lamil:  a,k.a.  HAMIYYEH. 


lamil:  a.k.a.  HAMYH.  Jamil:  a.k.a.  KARIM. 

Jamil  Abdul:  a.k.a,  NAZIM,  Abou;  a.k.a. 

NEZAM.  Abu:  a.k.a.  NIZAM,  Abou):  DOB 

Sep  1938  (individual)  (SDNTK) 
HAMIEAH,  Jamil  (a.k.a.  HAMEIAH,  Jamel; 

a.k.a.  HAMEIAH,  Jamil:  a,k,a,  HAMEIAH. 

Mamil;  a.k.a.  HAMEIEH,  Jamil;  a.k.a. 

HAMEIH,  lamill;  a.k.a.  HAMER,  Jamil; 

a,k,a.  HAMIAEH,  Jamil;  a.k.a.  HAMIAH, 

Jamiel:  a.k,a,  HAMIE,  Jamil  Abdulkarim; 

a.k.a.  H.\MIE,  Jamil;  a,k.a,  HAMIE.  Jamile; 

a, k.a,  HAMIEAH,  Jamiel:  a.k.a.  HAMIEH, 

lamal;  a.k.a.  HAMIEH,  Jamiel:  a.k.a. 

HAMIEH.  Jamil:  a.k.a.  HAMIEH,  Mamil; 

a.k.a.  HAMIEL,  Jamil;  a.k.a.  HAMIEYE, 

Jamil;  a.k.a.  HAMIEYYEH,  Jamil,  a.k.a. 

HAMIL,  Jamil:  a.k.a.  HAMIYA,  Abdul 

Jamil:  a.k.a.  HAMIYE.  Jamil;  a.k.a. 

HAMIYY.'\H.  Jamil;  a.k.a.  HAMIYYEH, 

Jamil:  a.k.a.  HAMYH,  Jamil:  a  k.a.  KARIM, 

Jamil  Abdul;  a.k.a.  NAZIM,  Abou:  a.k.a. 

NEZAM.  Abu;  a.k.a.  NIZAM,  Abou):  DOB 

Sep  1938  (individual)  (SDNTK) 
HAMIEH,  Jamal  (a.k.a.  HAMEIAH.  Jamel: 

a.k.a.  HAMEIAH.  Jamil:  a.k.a.  HAMEIAH, 

Mamil;  a.k,a,  HAMEIEH,  Jamil:  a,k,a, 

HAMEIH,  Jamill:  a.k.a.  HAMER,  Jamil; 

a,k.a.  HAMIAEH.  Jamil;  a,k,a,  HAMIAH, 

Jamiel;  a.k, a.  HAMIE.  Jamil  Abdulkarim; 

a.k.a.  HAMIE.  Jamil;  a.k.a.  HAMIE,  Jamile: 

a.k.a.  HAMIEAH,  Jamiel;  a,k,a,  HAMIEAH. 

Jamil;  a,|,a.  HAMIEH.  lamiel;  a.k.a. 

HAMIEH.  lamil;  a.k.a.  HAMIEH,  Mamil; 

a.k.a.  HAMIEL.  Jamil;  a.k.a.  HAMIEYE. 

Jamil:  a.k.a.  HAMIEYYEH,  lamil:  a,k,a. 

HAMIL,  Jamil;  a.k.a.  HAMIYA,  Abdul 

Jamil;  a.k.a.  HAMIYE,  Jamil;  a.k.a. 

HAMIYYAH.  Jamil;  a.k.a.  HAMIYYEH. 

Jamil;  a.k.a.  H.\MYH.  Jamil;  a.k.a.  KARIM, 

Jamil  Abdul;  a.k.a.  NAZIM.  Abou:  a.k.a. 

NEZAM,  Abu:  a.k.a.  NIZAM,  Abou);  DOB 

Sep  1938  (individual)  [SDNTK] 
HAMIEH,  Jamiel  (a.k.a.  HAMEL\H.  Jamel: 

a.k.a.  HAMEIAH,  Jamil;  a.k.a.  HAMEIAH. 

Mamil;  ak.a.  HAMEIEH.  Jamil;  a.k.a. 

HA.MEIH.  lamill;  a.k.a.  HAMER.  lamil; 

a.k.a.  HA.MIAEH.  Jamil;  a.k.a.  HAMIAH, 

Jamiel;  aik,a.  HAMIE,  Jamil  Abdulkarim; 

a.k.a.  HAMIE,  Jamil;  a,k,a.  HAMIE,  Jamile; 

a, k.a.  HAMIEAH,  Jamiel:  a.k.a.  HAMIEAH. 

Jamil:  a.k.a.  HAMIEH,  Jamal;  a.k.a. 

HAMIEH,  lamil:  a,k.a,  HAMIEH.  Mamil: 

a, k.a.  HAMIEL.  |amil:  a.k.a.  HAMIEYE, 

lamil;  a.k.a.  HAMIEYYEH,  Jamil;  a.k.a. 

HAMIL,  Jamil;  a.k.a.  HAMIYA,  Abdul 

lamil:  a.^.a.  HAMIYE.  Jamil;  a.k.a. 

HAMIYYAH,  Jamil;  a.k.a.  H.\M!YYEH, 

lamil:  a.l,a.  HAMYH.  lamil:  a.k.a.  KARIM. 

Jamil  Ahjdul:  a, k.a.  NAZIM.  Abou;  a.k.a. 

NEZAM,  Abu;  a.k.a.  NIZAM,  Abou);  DOB 

.Sep  1938  (individual)  jSDNTKI 
HAMIEH,  Jamil  (a.k.a.  HAMEIAH,  Jamel; 

a.k.a.  HAMEIAH.  Jamil:  a.k.a.  HAMEIAH, 

Mamil;  a.k.a.  HAMEIEH,  Jamil:  a.k.a. 

HAMEIH.  lamill:  a.k.a.  HAMER.  lamil; 

a.k.a.  H/^MIAEH,  Jamil:  a.k.a.  HAMIAH, 

Jamiel;  ak.a.  HAMIE.  Jamil  Abdulkarim: 

a.k.a.  HAMIE,  |amil:  a,k.a.  HAMIE.  lamile: 

a.k.a.  HAMIEAH,  lamiel:  a.k,a.  HAMIEAH. 

lamil:  a.k.a.  HAMIEH.  lamal;  a,k,a. 

HAMIEH.  Jamiel:  a.k.a.  HAMIEH.  .Mamil: 

a.k.a.  HAMIEL.  Jamil;  a.k.a.  HA.MIEYE. 

Jamil:  a.l.a.  HAMIEYYEH.  Jamil:  a.k.a. 

HAMIL.  Jamil:  a.k.a.  HAMIYA,  Abdul 

Jamil;  a.l.a.  HAMIYE,  Jamil;  a.k.a. 

HAMIYYAH,  Jamil:  a.k.a.  HAMIYYEH, 


Jamil:  a.k.a.  HAMYH,  Jamil:  a.k.a.  KARIM, 
Jam.il  Abdul;  a.k.a.  N'.^ZIM.  .Abou:  a.k.a. 
NEZAM.  .'Kbu:  a.k.a.  NIZAM,  Abou);  DOB 
Sep  1938  (individual]  (SDNTKI 

HAMIEH.  Mamil  (a.k.a.  HAMEIAH.  Jamel; 
a.k.a  HAMEIAH.  Jamil;  a  k  a  H.\MEIAH, 
Mamil;  a.k.a.  HAMEIEH.  Jamil;  a.k.a. 
HAMEIH.  lamill:  a.k.a.  HA.MER.  lamil; 
a  k.a.  HAMIAEH.  Jamil;  a.k.a  HA.ML\H, 
Jamiel:  a.k.a.  H.^MIE.  Jamil  .^bdulka^im; 
a.k.a.  HAMIE.  Jamil:  a.k.a.  HAMIE,  Jamile; 
a.k,a.  HAMIEAH.  Jamiel;  a.k.a.  HAMIEAH. 
Jamil:  a.k.a.  HAMIEH.  Jamal:  a  k.a. 
HA.MIEH.  Jamiel:  a.k.a.  HAMIEH,  Jamil: 
a.k  a.  HAMIEL,  Jamil.  a.k.H  HAMIEYE, 
Jamil:  a.k.a  HA.MIEYYEH.  Jamil:  a.k.a. 
HA.MIL.  lamil.  a.k.a.  HA.MIYA,  Abdul 
lamil:  a. k.a,  H.-\MIYE.  lamil:  a.k.a. 
HA.MHYAH.  iamil:  a.k.a.  HAMIYYEH. 
Jamil:  a.k  a.  HA.MYH,  Jamil;  a.k.a.  KARI.M, 
Jamil  .^bdul;  a.k.a.  N■^ZIM.  .^bou:  a.k.a. 
NEZAM.  Abu;  a.k.a.  NIZAM.  Abou):  DOB 
Sep  1938  (individual)  ISUXTK) 

HA.MIEL.  Jamil  (a.k.a.  HAMEIAH,  Jamel: 
a.k.a.  HA.MEIAH,  Jamil:  a.k.a.  HAMEIAH, 
Mamil:  a  k.a   HAMEIEH.  Jamil:  a.k.a. 
HAMEIH.  lamill;  a  k  a   HAMER.  Jamil; 
a.k.a.  HAMI.^EH.  Jamil:  a.k.a.  HAMIAH, 
Jamiel:  a.k  a.  H.-\MIE.  Jamil  .\bdulkarim: 
a.k.a.  HA.MIE,  Jamil:  a.k.a.  HAMIE.  Jamile: 
a.k  a.  HAMIE.\H.  Jamiel:  a.k.a.  HAMIEAH, 
lamil:  a.k.a.  H.AMIEH.  Jamal;  a.k.a. 
HAMIEH.  lamiel;  a.k.a.  HAMIEH.  Iamil; 
a.k.a.  HAMIEH.  Mamil;  a.k.a.  H.-KMIEYE. 
Jamil;  a  k.a.  HAMIEYYEH,  Jamil:  a.k.a. 
HAMIL  Jamil:  a.k.a.  HAMIYA  Abdul 
Jamil:  a.k.a.  H.AMIYE,  Jamil;  a.k.a. 
HA.MIYYAH.  Jamil;  a.k.a.  HAMIYYEH, 
lamil:  a, k.a.  HA.MYH.  Iamil;  a.k.a.  KARIM, 
lamil  .•Kbdul:  a.k.a.  NAZIM,  Abou;  a.k.a. 
NEZAM.  Abu:  a.k.a.  NIZAM.  Abou);  DOB 
Sep  1938  (individual)  ISDNTK] 

HA.MIEYE.  Jamil  (a.k.a.  IIAMEL\H,  Jamel: 
a,k.a.  HA.MEIAH.  Iamil;  a.k.a.  HAMEIAH. 
Mamil;  a.k.a.  H.AiMEIEH.  Iamil:  a.k.a. 
HAMEIH.  lamill:  a.k.a.  HAMER.  Jamil: 
a.k.a.  H.^MIAEH.  Iamil:  a.k.a.  HAMIAH. 
lamiel;  a.k.a  H.^MIE,  Jamil  .Abdulkarim; 
a.k.a.  HAMIE.  lamil;  a.k.a.  HAMIE,  Jamile; 
a.k.a.  HAMIEAH.  Jamiel;  a.k.a.  HAMIE.AH. 
Jamil:  a.k.a  H.AMIEH.  Jamal:  a.k.a. 
H.VMIEH.  Jamiel;  a.k.a.  HAMIEH.  Jamil: 
a.k.a.  HA.MIEH.  Mamil:  a.k.a.  HAMIEL. 
Jamil:  a.k.a.  HA.MIEYYEH,  Jamil;  a.k,a, 
HAMIL.  Iamil:  a, k.a.  HAMIYA.  Abdul 
lajnil;  a.k.a.  H.AMIYE,  lamil;  a,k,a. 
HAMIYYAH,  Iamil;  a.k,a.  HAMIYYEH. 
Iamil:  a.k.a.  HA.MYH.  Iamil:  a.k.a.  KARIM. 
Iamil  -Abdul:  a.k.a.  N.XZIM,  .Abou:  a, k.a. 
NEZAM.  Abu;  a.k.a.  NIZAM,  Abou):  DOB 
Sep  T)J8  (individual)  (SDNTK] 

HAMIEYYEH,  lamil  (a,k,a.  HAMEIAH.  Iamel; 
a.k.a.  HAMEIAH.  Iamil;  a.k.a.  HAMEIAH. 
Mamil;  a.k.a.  HAMEIEH.  Iamil;  a.k  a. 
HAMEIH.  lamill;  a.k.a.  HAMER.  Jamil; 
a.k.a.  HAMI.AEH.  lanul;  a.k.a.  HAMIAH, 
Jamiel;  a.k  a.  H.AMIE.  Jamil  Abdulkarim: 
a.k.a.  HAMIE.  lamil:  a.k.a.  HAMIE.  lamile: 
a.k.a.  HA.MIEAH.  lamiel;  a.k.a.  HAMIEAH. 
lamil:  a  k  a.  HAMIEH.  lamal:  a.k.a. 
HAMIEH.  lamiel:  a.k.a.  HAMIEH.  Iamil: 
a.k  a.  HA.MIEH.  Mamil:  a.k.a.  HAMIEL. 
Iamil:  a.k.a.  H.AMIE'fE.  Iamil:  a.k.a. 
HAMIL.  Iamil:  a  k.a.  HAMIYA.  Abdul 
Iamil:  a.k.a.  H.AMHE.  Iamil:  a.k.a. 
HAMIYYAH.  Iamil:  a.k.a.  HAMIYYEH, 
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Iamil:  a.k.a.  HAMYH.  Jamil;  a.k.a.  K.ARIM. 

Jamil  .Abdul:  a.k.a.  N.AZI.M.  .Abou:  a.k.a. 

NEZAM.  Abu:  a.k.a.  NIZAM.  Abou);  DOB 

Sep  1938  (individual)  fSDNTKl 
H.AMIL.  Jamil  (a.k.a.  HAMEI.AH.  Jamel;  a.k.a. 

HAMEIAH,  Jamil;  a.k.a.  HAMEIAH,  Mamil; 

a.k.a.  HAMEIEH.  Jamil:  a.k.a.  HAMEIH. 

lamill:  a.k.a.  H.AMER.  Jamil:  a.k.a. 

HAMI.AEH,  Jamil;  a.k.a.  H.A.MIAH,  lamiel; 

a.k, a.  H.AMIE,  Jamil  Abdulkarim:  a.k.a 

HAMIE,  Jamil:  a.k.a.  HAMIE.  lamile;  a.k.a. 

HAMIEAH.  Jamiel:  a.k.a.  HAMIEAH,  Jamil: 

d.k.a  HAMIEH,  Jamal:  a,k,a.  H.AMIEH. 

Jamiel;  a.k.a.  H.AMIEH.  Jamil;  a.k.a. 

HAMIEH,  Mamil;  a.k.a.  HAMIEL,  Jamil: 

a,k.a.  HAMIEYE,  Jamil:  a.k.a. 

HAMIEYYEH,  Iamil;  a,k,a,  HAMIYA. 

Abdul  Iamil:  a.k.a.  HAMIYE,  Iamil:  a.k.a. 

HAMIYYAH.  Iamil;  a.k.a.  H.AMIYYEH, 

Jamil;  a.k.a.  HAMYH.  Jamil:  a.k.a.  KARIM, 

Jamil  .Abdul;  a.k.a.  NAZIM.  Abou:  a.k.a. 

NEZAM.  Abu:  a.k.a.  NIZAM.  Abou):  DOB 

Sep  1938  (individual)  iSDNTKj 
HAMIYA.  Abdul  Jamil  (a.k.a.  HAMEIAH, 

Jamel:  a, k.a.  H.AMELAH,  Iamil:  a.k.a. 

HAMEI.AH.  Mamil:  a.k  a.  HAMEIEH,  Jamil; 

a,k,a,  HAMEIH,  Jamill:  a.k.a.  HAMER, 

Jamil:  a  k.a.  H.AMIAEH.  Jamil;  a.k.a. 

HAMl.AH,  lamiel:  a.k.a.  H.AMIE,  Jamil 

Abdulkarim;  a.k.a.  H.AMIE.  Jamil:  a.k.a. 

HAMIE.  Jamile:  a.k  a  HAMIEAH.  lamiel; 

a.k.a.  HAMIEAH.  Jamil:  a.k.a  HAMIEH, 

Jamal;  a  k.a  H.AMIEH,  Jamiel;  a  k.a. 

HAMIEH.  Iamil:  a.k.a  H.AMIEH.  Mamil; 

a.k.a.  HAMIEL.  Jamil,  a.k.a  HAMIEYE, 

Jamil:  a  k.a.  HAMIEYYEH.  Jamil:  a.k.a. 

HAMIL.  Jamil:  a.k.a  HAMIYE.  lamil:  a.k.a. 

HAMIYYAH.  Iamil.  a.k.a.  HAMIYYEH. 

Jamil;  a.k.a.  HAMYH.  Iamil;  a.k.a.  KARIM. 

Jamil  .Abdul,  a  k.a.  N.AZIM,  .Abou;  a, k.a. 

NEZAM.  Abu.  a.k.a  NIZAM.  .Aboul;  DOB 

Sep  1938  (individual)  [SDNTK] 
HAMIYE,  Jamil  (a  k.a  HAMEIAH.  Iamel: 

a.k.a.  HAMEIAH.  lam.il.  a  k.a.  HAMEIAH. 

Mamil;  a.k  a  HAMEIEH.  Jamil:  a.k.a. 

HAMEIH.  lamill:  a.K  a.  HAMER.  Jamil: 

a.k.a.  HAMIAEH.  lamil,  a  k  a.  HA.MIAH, 

Jamiel:  a.k.a.  H.AMIE.  lamil  .Abdulkarim; 

a.k.a.  HAMIE.  Jamil;  a.k  a.  HAMIE.  Jamile; 

a.k.a.  HAMIEAH.  lamiel:  a.k.a.  HAMIEAH. 

Jamil:  a.k  a.  HAMIEH.  lamal:  a.k.a 

HAMIEH.  lamiel:  a.k.a.  HAMIEH.  Jamil: 

a.k.a.  HAMIEH.  Mamil:  a  k  a.  HAMIEL, 

Iamil:  a.k.a.  H.AMIE'i'E.  Jamil:  a.k.a. 

HAMIEYYEH.  Jamil:  a.k  a.  HAMIL,  Jamil: 

a.k.a  HAMIYA,  Abdul  Iamil:  a.k.a. 

HAMIYYAH.  Iamil;  a.k.a.  H.AMIYYEH. 

Iamil;  a.k.a.  HAMYH.  Jamil:  a.k  a.  K.ARIM, 

Jamil  .Abdul;  a.k.a,  NAZIM.  .Abou:  a.k.a. 

NEZAM.  Abu;  a.k.a.  NIZAM.  Abou):  DOB 

Sep  1938  (individual)  [SDNTK] 
HAMIYYAH.  Jamil  (a.k.a.  HAMEIAH.  Jamel: 

a.k.a.  H.AMEIAH.  Jamil;  a.k  a  HAMEIAH. 

Mamil.  a.k.a.  H.AMEIEH.  Jamil;  a.k.a 

HAMEIH.  lamill:  a.k.a.  H.AMER.  Jamil; 

a.k.a.  HAMI.AEH,  Iamil:  a  k.a.  HAMl.AH. 

lamiel;  a  k  a  H.AMIE.  lamil  .Abdulkarim: 

a.k.a.  HAMIE.  Jamil:  a.k.a.  HAMIE.  lamile: 

a.k.a.  HA.MIEAH.  iamiel;  a.k.a.  HAMIEAH. 

Jamil:  a.k.a  H.AMIEH,  lamal;  a.k.a. 

HAMIEH.  lamiel.  a  k.a  HAMIEH.  Iamil; 

a.k.a.  HAMIEH.  Mamil;  a.k  a   HAMIEL. 

Iamil;  a.k  a.  HAMIE^'E.  Jamil,  a.k.a. 

HAMIEYYEH.  Iamil;  a.k.a.  HAMIL,  Jamil: 

a.k.a.  HAMIYA.  Abdul  Iamil:  a  k.a. 

HAMIYE,  lamil;  a  k  a  H.AMIYYEH,  Iamil; 


a.k,a,  RAMYH,  |amil:  a.k.a.  KARIM,  Jamil 
Abdul;  a,k,a,  NAZIM,  Abou;  a,k,a.  NEZAM,' 
Abu:  a,k,a.  NIZAM,  Abou):  DOB  Sep  1938 
(individual)  (SDNTKI 
HAMIYYEH,  Iamil  (a,k,a.  HAMEIAH.  Iamel: 
a.k.a.  HAMEIAH,  Iamil:  a,k,a,  HAMEIAH, 
Mamil;  a,k,a,  HA.MEIEH,  JamiJ:  a, k.a, 
HAMEIH,  Jamill:  a,k,a,  HAMER,  Jamil; 
a.k.a,  H.AMI,AEH,  Jamil;  a,k,a.  HAMIAH, 
Jamiel:  a, k.a,  HAMIE,  Jamil  Abdulkarim: 
a,k,a.  HAMIE,  Iamil:  a  k.a.  HAMIE.  lamile: 

a.k.a.  H.AMIEAH.  lamiel;  a.k.a.  HA.MIEAH, 

Iamil;  a, k.a.  HAMIEH-I.  Jamal:  a.k.a. 

HAMIEH.  Jamiel;  a.k.a.  H.AMIEH.  Jamil; 

a.k.a.  HAMIEH,  Mamil:  a, k.a.  HAMIEL, 

Jamil;  a.k.a.  H.AMIEYE,  Jamil;  a,k,a, 

HAMIEYYEH,  Jamil;  a.k.a.  HAMIL,  Jamil; 

a.k.a.  HAMIYA,  Abdul  Jamil;  a.k.a. 

HAMIYE,  Jamil:  a,k.a.  HAMIYYAH,  Iamil; 

a.k,a,  HAMYH.  Iamil;  a.k,a,  KARIM,  Iamil 

Abdul:  a,k,a.  NAZIM.  Abou;  a,k,a.  NEZAM. 

Abu;  a.k.a.  NIZAM.  Abou);  DOB  Sep  1938 

(individual)  [SDNTK] 
HAMYH,  Iamil  (a.k.a.  H.AMELAH.  Jamel: 

a.k.a.  HAMEIAH.  Jamil:  a.k.a.  HAMEIAH, 

Mamil;  a.k, a.  H.AMEIEH.  Jamil:  a.k.a. 

HAMEIH.  lamill:  a.k.a.  HAMER.  Jamil; 

a.k.a.  HAMIAEH,  Jamil;  a.k.a.  HAMIAH. 

Jamiel:  a.k.a.  HAMIE,  Iamil  .Abdulkarim; 

a.k, a,  HAMIE,  Iamil;  a,k,a.  HAMIE,  lamile; 

a, k.a.  HAMIEAH,  lamiel;  a.k.a.  HAMIEAH. 

Iamil;  a.k.a,  HAMIEH.  Jamal:  a.k.a. 

HAMIEH,  Jamiel:  a.k.a  HAMIEH.  Iamil; 

a.k.a.  HAMIEH.  Mamil:  a.k.a.  HAMIEL, 

Jamil;  aka.  HAMIEYE,  Jamil;  a.k.a. 

HAMIEYYEH.  Iamil:  a  k.a.  HAMIL,  Jamil; 

a,k,a.  HAMIYA,  Abdul  Jamil:  a.k.a. 

HAMIYE.  Jamil:  a.k.a  H.AMIYY.AH.  Jamil: 

a.k.a.  H.AMIYYEH,  Iamil;  a.k.a.  KARIM. 

Iamil  Abdul;  a.k.a  NAZIM.  Abou:  a.k.a. 

NEZAM.  Abu;  a.k.a.  NIZAM.  Abou);  DOB 

Sep  1938  (individual)  [SDNTK] 
HIGUERA  GIJERRERO,  I.smael:  DOB  17  Mar 

1961:  POB  Mexico  (individual)  [SDNTK] 
KARIM,  Iamil  Abdul  (a,k,a.  HAMEIAH, 

Jamel:  a,k,a,  HAMEIAH.  Jamil:  a.k  a. 

HAMEIAH.  Mamil.  a.k.a.  HAMEIEH.  Jamil: 

a.k.a.  HAMEIH.  Jamill:  a.k.a.  HAMER. 

Jamil:  a.k.a  HAMIAEH,  Iamil;  a,k,a. 

HAMIAH.  lamiel:  a  k.a  HAMIE.  Iamil 

Abdulkarim:  a.k.a   H.AMIE.  Iamil;  a.k.a. 

HAMIE.  lamile:  a.k.a.  HA.MIE.AH.  lamiel: 

a.k.a.  HAMIE.AH,  Iamil:  a.k.a  H.AMIEH, 

lamal;  a.k.a.  HAMIEH.  lamiel:  a.k.a. 

HAMIEH,  Iamil:  a.k.a.  HAMIEH.  Mamil; 

a.k.a.  H.AMIEL.  Iamil:  a.k.a.  HAMIEYE. 

Iamil;  a.k.a.  HAMIEYYEH,  lamil:  a,k,a, 

HAMIL,  Iamil;  a, k.a.  H.AMIYA.  Abdul 

Iamil:  a.k.a.  HAMIYE.  Iamil:  a.k.a 

HAMIYYAH.  Iamil:  a.k.a.  HAMIYYEH. 

Jamil:  a.k.a.  HAMYH.  Iamil:  a.k.a.  NAZIM. 

Abou;  a.k.a.  NEZAM,  Abu;  a,k,a,  NIZAM, 

Abou):  DOB  Sep  1938  (individual) 

[SDNTK] 
KHAN,  Abdullah  (aka.  AFGHAN.  Shear; 

a.k.a.  AFGHAN.  Sher;  a  k.a.  AFGH.AN. 

Shir:  a.k.a.  AZIZ,  Mohammad)  DOB  1962; 

alt,  DOB  1959:  POB  Pakistan  (individual) 

[SDNTK] 
KHAN,  Ali  {a,k,a.  KHAN.  Nafir  Ali:  a,k,a, 

KHAN,  Nasir  Ali;  a.k,a,  KHAN,  Nazii  Ali: 

a,k,a,  KHAN,  Nisan  Ali;  a,k,a.  KHAN,  Nisar 

Ali;  a,k,a,  NASIR,  Ali  Khan:  a,k,a,  NASIR, 

Khan  Ali):  DOB  1  Oct  1955:  POB  Pakistan 

(individual)  [SDNTK] 
KHAN,  Nafir  Ali  (a,k,a,  KHAN,  Ali;  a,k,a. 

KHAN.  Nasir  Ali;  a.k.a.  KH.AN.  Nazir  Ali; 


a  k.a.  KHA.N,  .\isan  .Ali:  a.k.a.  KHAN,  Nisar 
Ali;  a.k.a.  NASIR.  Ali  Khan;  a.k.a.  NA.SIR. 
Khan  Ali):  DOB  1  Oct  1955;  POB  Pakistan 
(individual)  [SDNTK] 
KHAN,  Nasir  Ali  (a,k,a,  KHAN,  Ali;  a,k,a. 
KHAN.  Nafir  Ali:  a.k.a.  KHAN,  Nazir  Ali: 
a,k.a,  KHAN.  Nisan  Ali;  a.k,a.  KHAN,  Nisar 

Ali:  a.k.a.  NASIR.  Ali  Khan;  a.k.a.  NASIR, 

Khan  Ali);  DOB  1  Oct  1955:  POB  Pakistan 

(individual)  [SDNTK] 
KHAN,  Nazir  Ali  (a,k,a,  KHAN.  Ali;  a,k.a. 

KHAN,  Nafir  Ali;  a,k,a,  KHAN,  Nasir  Ali: 

a.k.a.  KHAN.  Nisan  Ali:  a.k.a.  KHAN.  Nisar 

Ali;  a.k.a.  NASIR.  Ali  Khan;  a.k.a.  NASIR. 

Khan  Ali);  DOB  1  Oct  1955:  POB  Pakistan 

(individual)  (SDNTKI 
KHAN,  Nisan  Ali  (a.k,a,  KHAN.  Ali:  a.k.a, 

KHAN,  Nafir  Ali:  a,k.a,  KHAN,  Nasir  Ali; 

a.k.a.  KHAN,  Nazir  Ali;  a.k.a.  KH.AN.  Nisar 

Ali:  a.k.a.  NASIR.  Ali  Khan:  a.k.a.  NASIR. 

Khan  Ali):  DOB  1  Oct  1955;  POB  Pakistan 

(individual)  [SDNTK] 
KHAN.  Nisar  Ali  (a.k.a.  KHAN,  Ali;  a,k,a. 

KHAN,  Nafir  Ali;  a,k.a.  KHAN,  Nasir  Ali: 

a.k.a.  KHAN.  Nazir  Ali;  a.k.a.  KHAN,  Nisan 

Ali;  a.k.a,  NASIR,  Ali  Khan;  aka,  NASIR. 

Khan  Ali);  DOB  1  Oct  1955:  POB  Pakistan 

(individual)  [SDNTK] 
KHUN.  Saeng  (a. k.a  CHANG,  Ping  Yun);  DOB 

7  Jan  1940:  POB  Burma  (individual) 

[SDNTKI 
M.ACHERBE.  Oscar  (a.k.a.  BECERRA,  Martin; 

a,k.a.  BECERR.A  MIRELES.  Martin:  a.k.a. 

MAHERBE.  Oscar;  a.k.a.  M.AHLERBE, 

Oscar:  a  k.a.  MAHLERBE.  Polo;  a.k.a. 

MALARBE.  Oscar;  aka.  MALERBE,  Oscar: 

a,k,a,  MALERHBE  DE  LEON,  Oscar:  a, k.a. 

MALERVA.  Oscar;  a.k.a.  MALHARBE  DE 

LEON.  Oscar:  a.k.a.  MALHERBE  DE  LEON, 

Oscar:  a  k.a.  MALHERBE  DELEON.  Oscar; 

a.k.a  .MALMERBE.  Oscar:  a.k.a 

MEL.ARBE.  Os(;ar:  a.k.a  NALHERBE. 

Oscar;  ak.a.  QALHARBE  DE  LEON.  Oscar: 

a.k.a.  VARGAS,  Jorge):  DOB  10  Jan  1964: 

POB  Mexico  (individual)  [SDNTK] 
MAGANA  ALCIDES,  Ramon  (a,k,a,  ALCIDES 

.MAGANA,  Ramon:  a,k,a,  ALCIDES 

MAGAN'E,  Ramon;  a.k.a.  ALCIDES 

.MAYENA.  Ramon;  a.k.a.  ALCIDEZ 

MAGANA.  Ramon;  a.k.a.  GONZALEZ 

QUIONES,  Jorge,  aka.  M.AG.ANA,  lorge; 

a, k.a,  MAGNA  ALCIDEDES,  Ramon;  a,k,a. 

MATA,  Alcides;  a, k.a.  RAMON  M.AGANA, 

Alcedis;  a.k.a.  RAMON  .MAGANA. 

Alcides:  a.k.a.  ROMERO.  Antonio);  DOB  4 

Sep  1957  (individual)  [SDNTK] 
M.AGANA,  lorge  (a.k,a.  ALCIDES  M.AGANA, 

Ramon:  a.k.a.  ALCIDES  MAGANE.  Ramon; 

a.k.a.  ALCIDES  MAYENA.  Ramon:  a.k.a. 

ALCIDEZ  MAGANA.  Ramon;  a.k.a. 

GONZALEZ  QUIONES,  Jorge:  a,k,a. 

MAGANA  ALCIDES.  Ramon:  a.k.a. 

MAGNA  ALCIDEDES.  Ramon;  a.k.a. 

M.ATA.  Alcides:  a.k.a.  RAMON  MAGANA. 

Alcedis;  a.k.a  RAMON  MAGANA. 

Alcides;  a.k.a.  ROMERO.  Antonio).  DOB  4 

Sep  1957  (individual)  [SDNTK] 
MAGNA  ALCIDEDES.  Ramon  (a.k.a. 

ALCIDES  MAGANA.  Ramon:  a.k.a. 

ALCIDES  MAGANE.  Ramon:  a.k.a. 

ALCIDES  MAYENA.  Ramon:  a.k.a. 

ALCIDEZ  MAGANA.  Ramon:  a.k.a. 

GONZALEZ  QUIONES.  Jorge:  a.k.a. 

MAGANA  ALCIDES.  Ramon:  a.k.a. 

MAG.ANA.  lorge:  a.k.a.  MATA.  Alcides; 

a.k.a  R.AMON  MAGANA.  Alcedis;  a.k.a. 


I 

57378        Federal  Register/ Vol.  66,  No    221 /Thursday.  November  15.  2001 /Rules  and  Regulations 


RAMON  MAG  ANA,  Alcides:  a.k.a. 

ROMERO,  Antonio);  DOB  4  Sep  1957 

Undividuall  (SDNTkl 
MAHERBE  Oscar  (a  k  a  BECERRA,  Martin; 

a.k.a   BECERRA  MIRELES,  Martin;  a.k.a. 

MACHERBE.  Oscar;  a.k.a.  MAHLERBE, 

Oscar;  a.k.a.  MAHLERBE.  Polo;  a.k.a. 

MALARBE.  Oscar;  a.k.a.  MALERBE.  Oscar; 

a.k.a.  MALERHBE  DE  LEON.  Osc:ar;  a.k.a. 

MALERVA.  Oscar;  a.k.a.  MALHARBE  DE 

LEON,  Oscar;  a.k.a   MALHERBE  DE  LEON, 

Oscar:  a,k.a.  MALHERBE  DELEON.  Oscar; 

a.k.a.  MALMERBE.  Oscar;  a.k.a. 

MELARBE.  Oscar;  a.k.a  NALHERBE. 

Oscar;  a.k.a.  QALHARBE  DE  LEON.  Oscar; 

a.k.a.  VARGAS,  lorge);  DOB  10  [an  1964; 

POB  Mexico  (individual)  ISDNTK] 
MAHLERBE.  Oscar  (a  k.a.  BECERRA,  Martin; 

a  k.a  BECERRA  MIRELES.  Martin;  a.k.a. 

\1.\CHERBE.  Oscar;  a.k.a.  MAHERBE. 

Oscar,  a.k.a.  VL\HLERBE,  Polo;  a.k.a. 

MALARBE.  Oscar;  a.k.a.  MALERBE,  Oscar; 

a.k.a.  VLALERHBE  DE  LEON.  Oscar;  a.k.a. 

MALERVA,  Oscar;  a  k.a.  MALHARBE  DE 

LEON.  Oscar;  a.k.a   .MALHERBE  DE  LEON, 

Oscar;  a.k.a   MALHERBE  DELEON.  Oscar; 

a.k.a.  MALMERBE.  Oscar;  a,k.a. 

MELARBE,  Oscar;  a.k.a.  NALHERBE, 

Oscar;  a.k.a  QALHARBE  DE  LEON.  Oscar; 

a.k.a.  VARGAS,  iorge);  D(JB  10  (an  1964; 

POB  Mexico  (individual)  [SDNTK] 
MAHLERBE.  Polo  (a.k.a  BECERRA.  Martin; 

a.k.a.  BECERRA  MIRELES.  Martin;  a.k.a. 

MACHERBE.  Oscar;  a.k.a.  MAHERBE. 

Oscar;  a.k  a  NLAHLERBE.  Oscar;  a.k.a. 

MALARBE.  Oscar;  a.k.a.  MALf-:RBE.  Oscar: 

a.k.a.  MALERHBE  DE  LEON.  Oscar;  a.k.a. 

MALERVA.  Oscar;  a.k.a.  MALHARBE  DE 

LEON.  Oscar;  a.k.a.  MALHERBE  DE  LEON, 

Oscar:  a.k.a.  MALHERBE  DELEON.  Oscar; 

a.k.a.  MALMERBE,  Oscar:  a.k.a 

MELARBE.  Oscar:  a.k.a.  NALHERBE. 

Oscar;  a  k.a.  QALHARBE  DE  LEON.  Oscar: 

a  k.a.  VARGAS,  lorge);  DOB  10  Jan  1964; 

POB  Mexico  (individual)  ISDNTK] 
MALARBE,  Oscar  (a.k.a.  BECERRA.  Martin; 

a.k.a.  BECERRA  MIRELES.  Martin;  a.k.a. 

MACHERBE.  Oscar;  a.k.a.  MAHERBE. 

Oscar;  a.k.a.  MAHLERBE.  Oscar:  a.k.a. 

MAHLERBE.  Polo;  a.k.a.  MALERBE.  Oscar: 

a.k.a  MALERHBE  DE  LEON.  Oscar;  a.k.a. 

MALERVA.  Oscar:  a.k.a.  MALHARBE  DE 

LEON.  Oscar:  a.k.a.  MALHERBE  DE  LEON. 

Oscar:  a.k  a  NLALHERBE  DELEON.  Oscar: 

a.k.a.  MALMERBE.  Oscar:  a.k.a. 

MELARBE.  Oscar;  a.k.a.  NALHERBE. 

Oscar:  a.k.a  QALHARBE  DE  LEON.  Oscar: 

a.k.a.  VARGAS,  [orge):  DOB  10  Ian  1964: 

POB  Mexico  (individual)  ISDNTK] 
MALERBE,  Oscar  (a.k.a  BECERRA.  Martin: 

a.k.a   BECERRA  MIRELES.  Martin:  a.k.a. 

MACHERBE,  (Js(.ar.  a.k.a.  MAHERBE, 

Oscar:  a.k.a  MAHLERBE.  Oscar:  a.k.a. 

MAHLERBE,  Polo;  a  k  a.  .MALARBE.  Oscar; 

a.k.a.  MALERHBE  DE  LEON.  Oscar:  a.k.a. 

MALERVA.  Oscar:  a.k.a.  MALHARBE  DE 

LEON.  Os(  ar:  a.k.a.  MALHERBE  DE  LEON. 

Oscar:  a.k  a   NLM.HERBE  DELEON.  Oscar: 

a.k.a.  MAL.MKKHt  C)s(  ar.  a.k.a. 

MELARBE.  Om  ar,  a  k.a,  NALHERBE. 

Oscar:  a.k.a.  QALHARBE  DE  LEON.  Osrar: 

a.k.a.  VARGAS.  Iorge);  DOB  10  jan  19f,4; 

Pt3B  Mexico  (individual)  jSDNTKj 
MALERHBE  DE  LEON.  Oscar  (a.k.a. 

BEC;HRRA.  Martin:  a.k.a.  BECERRA 

MIRELES.  Martin:  a.k.a.  MACHERBE, 


Oscar;  a.k.a.  MAHERBE.  Oscar:  a.k.a. 

MAHLERBE.  Oscar:  a.k.a.  MAHLERBE. 

Polo:  a.k.a.  MALARBE.  Oscar:  a.k.a. 

MALERBE.  Oscar;  a.k.a.  MALERVA.  Oscar: 

a.k.a.  MALHARBE  DE  LEON.  Oscar:  a.k.a. 

MALHERBE  DE  LEON.  Oscar;  a.k.a. 

MALHERBE  DELEON.  Oscar;  a.k.a. 

MALMERBE,  Oscar:  a.k.a.  MELARBE. 

Oscar;  a.k.a.  NALHERBE.  Oscar;  a.k.a. 

QALHARBE  DE  LEON.  Oscar;  a.k.a. 

VARGAS,  Jorge);  DOB  10  Ian  1964:  POB 

Mexico  (individual)  ISDNTK] 
MALERV.A,  Oscar  (a.k.a.  BECERRA.  Martin; 

a.k.a.  BECERRA  MIRELES.  Martin:  a.k.a. 

MACHERBE.  Oscar:  a.k.a.  MAHERBE. 

Oscar:  a.k.a.  MAHLERBE.  Oscar:  a.k.a. 

MAHLERBE.  Polo:  a.k.a.  MALARBE.  Oscar; 

a.k.a.  MALERBE.  Oscar;  a.k.a.  MALERHBE 

DE  LEON.  Oscar:  a.k.a.  MALHARBE  DE 

LEON,  GBcar;  a.k.a.  MALHERBE  DE  LEON. 

Oscar;  a.k.a.  MALHERBE  DELEON.  Oscar; 

a.k.a.  MALMERBE.  Oscar;  a.k.a. 

MELARBE.  Oscar:  a.k.a.  NALHERBE, 

Oscar;  a.k.a.  QALHARBE  DE  LEON,  Oscar: 

a.k.a.  VARGAS,  Jorge);  DOB  10  Jan  1964; 

POB  Mexico  (individual)  [SDNTK] 
MALHARBE  DE  LEON.  Oscar  (a.k.a. 

BECERRA.  Martin:  a.k.a.  BECERRA' 

MIRELES.  Martin:  a.k.a.  MACHERBE, 

Oscar;  a.k.a.  MAHERBE,  Oscar:  a.k.a. 

MAHLERBE.  Oscar:  a.k.a.  MAHLERBE. 

Polo;  a.k.a.  MALARBE.  Oscar;  a.k.a. 

MALERBE,  Oscar;  a.k.a.  MALERHBE  DE 

LEON.  Oscar;  a.k.a.  MALERVA.  Oscar: 

a.k.a.  .MALHERBE  DE  LEON.  Oscar;  a.k.a.  . 

MALHERBE  DELEON.  Oscar;  a.k.a. 

MALMERBE.  Oscar:  a.k.a.  MELARBE. 

Oscar;  aka.  NALHERBE.  Oscar;  a.ka, 

QALHARBE  DE  LEON.  Oscar:  a.k.a. 

VARGAS,  Iorge);  DOB  10  Jan  1964;  POB 

Mexico  (individual)  [SDNTK] 
MALHERBE  DE  LEON.  Oscar  (a.k.a. 

BECERRA.  Martin:  a.k.a.  BECERRA 

MIRELES,  Martin:  a,k,a.  MACHERBE, 

Oscar:  aka.  MAHERBE.  Oscar;  a.k.a. 

MAHLERBE.  Oscar;  a.k.a.  MAHLERBE. 

Polo;  a.k.a.  MALARBE.  Oscar;  a.k.a. 

MALERBE.  Oscar;  a.k.a.  MALERHBE  DE 

LEON.  Oscar;  a.k.a.  MALERVA.  Oscar; 

a.k.a.  MALHARBE  DE  LEON.  Oscar;  a.k.a. 

MALHERBE  DELEON.  Oscar:  a.k.a. 

MALMERBE.  Oscar;  a.k.a.  MELARBE. 

Oscar;  a.k.a.  NALHERBE,  Oscar;  a.k.a. 

QALHARBE  DE  LEON,  Oscar:  a.k.a. 

VARGAS,  lorge):  DOB  10  Jan  1964:  POB 

Mexico  (Individual)  |SDNTK| 
MALHERBE  DELEON,  Oscar  (a  k.a. 

BECERRA.  Martin:  a.k.a.  BECERR.A 

MIRELES.  Martin:  a.k.a.  MACHERBE, 

Oscar;  aka.  MAHERBE.  Oscar:  a.k.a. 

MAHLERBE.  Oscar;  a.k.a.  MAHLERBE. 

Polo;  a.k.a.  MALARBE.  Oscar:  a.k.a. 

MALERBE.  Oscar;  a.k.a.  MALERHBE  DE 

LEON.  Oscar;  a.k.a.  MALERVA.  Oscar; 

a  k.a.  MALHARBE  DE  LEON,  Oscar;  a.k.a. 

MALHERBE  DE  LEON,  Oscar;  a.k.a. 

MALMERBE.  Oscar:  a.k.a.  MELARBE. 

Oscar:  a.k. a.  NALHERBE.  Oscar;  a,k.a. 

QALHARBE  DE  LEON.  Oscar;  a.k.a. 

VARGAS.  Iorge);  DOB  10  Jan  1964:  POB 

Mexico  (individual)  |SDNTK| 
MALMERBE.  Oscar  (a.k.a.  BECERRA.  Martin: 

a.k.a.  BECERRA  MIRELES.  Martin:  a.k.a. 

MACHERBE.  Oscar:  a.k.a.  MAHERBE. 

Oscar:  aka.  MAHLERBE.  Oscar:  a.k.a. 

MAHLERBE.  Polo;  a.k.a.  MALARBE.  Oscar; 


aka.  .MALERBE,  Oscar:  a.k.a.  MALERHBE 

DE  LEON,  Oscar:  a,k.a.  MALERVA,  Oscar; 

a.k.a.  MALHARBE  DE  LEON.  Oscar:  a.k.a. 

MALHERBE  DE  LEON,  Oscar:  a.k.a. 

MALHERBE  DELEON.  Oscar:  a.k.a. 

MELARBE.  Oscar;  a.k.a.  NALHERBE. 

Oscar:  a.k.a.  QALHARBE  DE  LEON.  Oscar; 

a.k.a  VARGAS.  |orge);  DOB  10  Ian  1964: 

POB  Mexico  (individual)  [SDNTK] 
MATA.  Alcides  (a.k.a.  ALCIDES  MAGANA, 

Ramon:  a.k.a.  ALCIDES  MAGANE.  Ramon: 

a.k  a.  ALCIDES  MAYENA.  Ramon:  a.k.a. 

ALCIDEZ  MAGANA.  Ramon:  a.k.a. 

GONZALEZ  QL'IONES.  Iorge:  a.k.a. 

MAGANA  ALCIDES.  Ramon:  a.k.a. 

MAGANA.  Iorge;  a.k.a.  MAGNA 

ALCIDEDES.  Ramon:  a.k.a.  RAMON 

MAGANA.  Alcedis:  a  k.a.  RAMON 

MAGANA.  Alcides;  a.k.a.  ROMERO. 

Antonio);  DOB  4  Sep  1957  (individual) 

[SDNTK] 
MELARBE.  Oscar  (a.k.a,  BECERRA.  Martin; 

aka,  BECERRA  MIRELES.  Martin:  a, k.a. 

MACHERBE.  Oscar:  a.k.a.  MAHERBE, 

Os!  ar:  aka,  MAHLERBE.  Oscar:  a, k.a. 

.MAHLERBE.  Polo:  a.k.a.  MALARBE.  Oscar; 

a.k.a.  MALERBE.  Oscar;  a.k.a.  MALERHBE 

DE  LEON.  Oscar:  a.k.a.  MALERVA.  Oscar; 

a.k.a.  MALH.\RBE  DE  LEON.  Oscar: 

a.k.a, MALHERBE  DE  LEON.  Oscar;  a.k.a. 

MALHERBE  DELEON.  Oscar;  a.k.a. 

MALMERBE,  Oscar;  a.k.a.  NALHERBE. 

Oscar;  a.k.a.  QALHARBE  DE  LEON,  Oscar; 

a.k.a   V.ARG.\S.  Iorge);  DOB  10  Ian  1964: 

POB  .Mexico  (individual)  ISDNTK] 
NALHERBE.  Oscar  (a  k.a.  BECERRA.  Martin; 

a.k.a,  BECERRA  MIRELES.  Martin;  a.k.a. 

MACHERBE.  Oscar:  a.k.a.  MAHERBE. 

Osrar;  a.k.a.  MAHLERBE.  Oscar:  a.k.a. 

MAHLERBE.  Polo:  a.k  a.  MALARBE.  Oscar: 

a.k.a.  MALERBE.  Oscar:  a.k.a.  MALERHBE 

DE  LEON.  Oscar:  a.k  a.  MALERVA.  Oscar: 

a.k.a  MALHARBE  DE  LEON.  Oscar;  a.k.a. 

MALHERBE  DE  LEON.  Oscar:  a.k.a. 

MALHERBE  DELEON.  Oscar:  a.k.a. 

MALMERBE.  Oscar:  a.k.a.  MELARBE. 

Oscar;  a.k.a.  QALHARBE  DE  LEON.  Oscar: 

a.k.a.  V.ARGAS.  Iorge);  DOB  10  Ian  1964: 

POB  Mexico  (individual)  (SDNTK) 
NASIR.  Ali  Khan  (a.k.a.  KHAN.  Ali;  a.k.a. 

KHAN.  Nafir  Ali:  a.k.a.  KHAN.  Nasir  Ali: 

a.k.a.  KHAN.  Nazir  Ali;  a.k.a.  KHAN.  Nisan 

Ali;  a.k.a.  KHAN.  NLsar  Ali:  a.k.a.  NASIR. 

Khan  Ali):  DOB  1  Oct  1955:  POB  Pakistan 

(indiviiiual)  [SDNTK] 
N.ASIR.  Khan  All  (a.k.a.  KHAN.  Ali;  a.k.a. 

KHAN.  Nafir  Ali;  a.k.a  KHAN.  Na.sir  Ali; 

a.k.a.  KHAN.  Nazir  Ali:  a.k.a.  KHAN.  Nisan 

Ali;  a.k.a.  KHAN.  Nisar  Ali:  a.k.a.  NASIR. 

Ali  Khan);  DOB  1  Oct  1955;  POB  Pakistan 

(individual)  ISDNTK] 
NAZIM.  .\bou  (a.k  a.  HAMEIAH,  Jamel:  a,k,a. 

HAMEIAH,  lamil:  a.k.a.  HAMEIAH.  Mamil; 

a.k.a.  HAMEIEH.  lamil:  a.k.a.  HAMEIH. 

Jamill;  a.k.a.  HAMER.  |amil:  a.k.a. 

HAMIAEH.  lamil;  a.k.a.  HAMIAH.  lamiel: 

a.k.a.  H.\MIE.  lamil  Abdulkarim:  a.k.a. 

HAMIE.  lamil:  a.k.a.  HAMIE.  lamile;  a.k.a. 

HAMIEAH.  lamiel;  a.k.a.  HAMIEAH.  lamil; 

a.k.a.  HAMIEH.  lamal:  a.k.a.  HAMIEH. 

Jamiel;  a.k.a.  HAMIEH.  lamil:  a.k.a. 

H.VMIEH.  Mamil:  a.k.a.  HAMIEL.  lamil; 

a.k.a.  HAMIEYE.  lamil:  a.k.a. 

HAMIEYYEH.  lamil;  a  k.a.  HAMIL.  Jamil: 

a.k  a.  HAMIYA.  Abdul  lamil:  a.k.a. 

H.AMIYE.  lamil:  a.k.a.  HAMIYYAH.  lamil; 
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a.k.a.  HAMIYYEH,  lamil:  a.k.a.  HAMYH. 

Jamil:  a.k.a.  KARIM.  lamil  Abdul:  a.k.a. 

NEZAM.  Abu:  a.k.a.  NIZAM.  Abou):  DOB 

Sep  1938  (individual)  [SDNTK] 
NEZAM.  Abu  (aka,  HAMEIAH.  lamel:  a.k.a. 

HAMEIAH.  lamil:  a.k.a.  HAMEIAH.  Mamil; 

a.k.a.  HAMEIEH.  lamil:  a.k.a.  HAMEIH. 

lamill:  a.k.a.  HAMER.  lamil:  a.k.a. 

HAMIAEH.  lamil:  a.k.a.  HAML\H.  Jamiel: 

a.k.a.  H.-\MI£.  lamil  .Abdulkarim:  a.k.a. 

HAMIE.  Iam.il:  a.k.a.  HAMIE.  lamile;  a.k.a. 

HAMIEAH.  lamiel:  a.k.a.  HAMIEAH.  lamil; 

a.k.a.  HAMIEH,  lamal:  a.k.a.  HAMIEH. 

lamiel;  a.k.a.  HAMIEH.  lamil:  a.k.a. 

HAMIEH.  Mamil:  a.k.a.  HAMIEL.  lamil; 

a.k.a.  HAMIEYE.  lamil:  a.k.a. 

HAMIEYYEH.  lamil:  a.k.a.  HA.MIL.  Jamil; 

a.k.a  HAMIYA.  .Abdul  Jamil:  a.k.a. 

HA.MIYE.  lamil;  a.k.a.  HAMIYYAH.  lamil; 

a.k.a  HAMIYYEH.  lamil;  a.k.a.  HAMYH. 

Jamil;  a.k.a.  KARIM,  Jamil  Abdul:  a.k.a. 

NAZIM.  Abou;  a.k.a.  NIZAM.  Abou):  DOB 

Sep  1938  (individual)  [SDNTK] 
NIZAM.  Abou  (a.k.a.  HAMEIAH.  lamel;  a.k.a. 

HAMEIAH.  lamil;  a.k.a  HAMEIAH.  Mamil; 

a.k.a.  HAMEIEH.  lamil:  a.k.a.  HAMEIH. 

lamill;  a.k.a.  HAMER.  lamil:  a.k.a. 

HA.MLAEH.  lamil:  a.k.a  HAMIAH.  lamiel; 

a.k.a.  HAMIE.  Jamil  Abdulkarim;  a.k.a. 

HAMIE.  lamil;  a.k.a.  HAMIE.  lamile;  a.k.a. 

HAMIEAH.  lamiel;  a.k.a.  HAMIEAH.  Jamil: 

a.k.a.  HAMIEH.  lamal:  a.k.a.  HAMIEH. 

lamiel;  a.k.a.  HAMIEH.  lamil;  a.k.a. 

HAMIEH.  Mamil;  a.k.a.  HAMIEL.  Jamil; 

a.k.a  HAMIEYE.  lamil;  a.k.a. 

HA.MIEYYEH.  lamil:  a.k.a.  HAMIL.  lamil; 

a.k.a.  HAMIYA,  Abdul  lamil;  a,k,a, 

HAMIYE,  lamil:  a, k.a.  HAMIYYAH,  lamil: 

a.k.a.  HAMIYYEH,  Jamil:  a.k,a.  HAMYH, 

Jamil:  a.k.a  KARIM,  Jamil  Abdul;  a.k.a. 

NAZIM,  Abou;  a, k.a.  NEZAM.  Abu):  DOB 

Sep  1938  (individual)  ISDNTK) 
ORTEGA.  Miguel  (a.k.a  AREGON.  Max: 

a.k.a  CARO  RODRIGUEZ,  Gilberto:  a,k.a. 

Gl'IERREZ  LOERA,  lose  Luis:  a.k.a. 

GL'MAN  LOER.AL.  Joaquin:  a.k.a. 

GUZMAN.  Achivaldo:  a.k.a.  GUZMAN. 

.Archibaldo:  a.k.a.  GUZM.AN,  .Aureliano: 

a.k.a.  GUZMAN.  Chapo;  a.k.a.  GUZMAN 

FERNANDEZ,  loaquin:  a.k.a.  GUZMAN. 

loaquin  Chapo:  a.k.a.  GUZMAN  LOEIA. 

Joaguin;  a.k.a.  GUZMAN  LOERA.  Joaquin: 

a.k.a.  GUZMAN  LOESA.  Joaquin:  a.k.a. 

Gi;ZMAN  LOREA.  Chapo:  a.k.a.  GUZMAN 

PADILLA.  loaquin:  a.k.a.  OSLINA.  Gilberto: 

a.k.a  RAMIREZ.  loise  Luis:  a.k.a.  RAMOX 

PEREZ,  lorge)  DOB  25  Dec  1954:  POB 

Mexico  (individual)  [SDNTK] 
OSUNA.  Gilberto  (a  k.a.  AREGON.  Max: 

a.k.a.  CARO  RODRIGITEZ.  Gilberto;  a.k.a. 

GUIERREZ  LOERA.  lose  Luis:  a.k.a. 

GUMAN  LOERAL.  Joaquin:  a.k.a. 

GUZMAN.  Achivaldo:  a.k.a.  GUZMAN. 

An:hibaldo;  a.k.a.  GLIZMAN.  Aureliano: 

a.k.a.  GUZMAN.  Chapo;  a.k.a.  GUZMAN 

FERNANDEZ.  Joaquin:  a.k.a.  GUZMAN. 

Joaquin  Chapo:  a.k.a.  GUZMAN  LOEIA. 

loaguin:  a.k.a.  GUZMAN  LOER.A.  loaquin: 

a.k.a.  GUZMAN  LOESA.  loaquin;  a.k.a. 

GUZMAN  LOREA.  Chapo;  a.k.a.  GUZMAN 

PADILLA.  loaquin:  a.k.a.  ORTEGA.  Miguel: 

a.k.a.  RAMIREZ,  loise  Luis;  a.k.a.  RAMOX 

PEREZ,  lorge)  DOB  25  Dec  1954:  POB 

Mexico  (individual)  [SDNTK] 
QALHARBE  DE  LEON.  Oscar  (a.k.a. 

BECERRA.  Martin:  a.k.a.  BECERR.A 


MIRELES.  Martin:  a.k.a.  MACHERBE, 
Oscar:  a.k.a.  MAHERBE.  Oscar:  a  k.a, 
MAHLERBE.  Oscar:  a.k.a.  MAHLERBE, 
Polo:  a.k.a.  MALARBE,  Oscar:  a.k.a. 
MALERBE.  Oscar;  a.k.a.  MALERHBE  DE 
LEON.  Oscar:  a.k.a.  MALERVA.  Oscar; 
a.k.a.  MALHARBE  DE  LEON.  Oscar:  a.k.a. 
MALHERBE  DE  LEON.  Oscar;  a.k.a. 
MALHERBE  DELEON.  Osc?r:  a.k.a. 
MALMERBE.  Oscar:  a.k.a.  MELARBE. 
Oscar;  a.k.a.  NALHERBE.  Osc^r:  a.k.a 
VARGAS.  Iorge);  DOB  10  |an  1964;  POB 
Mexico  (individual)  [SDNTK] 

RAMIREZ.  loise  Luis  (a.k.a.  AREGON.  Max: 
a.k.a.  CARO  RODRIGUEZ.  Gilberto:  a.k.a. 
GUIERREZ  LOER,A,  Jose  Luis;  a.k.a. 
GUMAN  LOERAL.  Joaquin:  a.k.a. 
GUZMAN.  Achivaldo:  a.k.a.  GUZMAN. 
Archibaldo:  a.k.a.  GUZMAN.  Aureliano; 
a.k.a.  GUZMAN.  Chapo;  a.k.a.  GUZMAN 
FERNANDEZ.  loaquin:  a.k.a.  GUZMAN. 
Joaquin  Chapo:  a.k.a,  GUZMA.N  LOEIA. 
loaguin;  a.k.a.  GUZMAN  LOERA.  loaquin; 
a.k.a.  GUZMAN  LOESA.  Joaquin:  a.k.a. 
GUZMAN  LOREA.  Chapo:  a.k.a.  GUZMAN 
P.ADILLA.  loaquin:  a.k.a.  ORTEGA.  Miguel: 
a.k.a.  OSUNA.  Gilberto:  a.k.a.  RAMOX 
PEREZ.  Jorge)  DOB  25  Dec  1954:  POB 
Mexico  (individual)  [SDNTK] 

RAMON  MAGANA,  Alcedis  (a.k.a.  ALCIDES 
MAGANA.  Ramon:  a.k.a.  ALCIDES 
MAGANE.  Ramon:  a.k.a.  ALCTOES 
MAYENA.  Ramon;  a.k.a.  ALCIDEZ 
MAG.ANA.  Ramon;  a.k.a.  GONZALEZ 
QLHONES.  Iorge;  a.k.a.  M.AGANA 
.ALCIDES.  Ramon:  a.k.a.  MAGANA.  lorge: 
a.k.a.  MAGNA  ALCIDEDES.  Ramon:  a.k.a. 
MATA.  .Alcides;  a.k.a.  R.AMON  MAG.ANA, 
Alcides;  a.k.a.  ROMERO.  Antonio):  DOB  4 
Sep  1957  (individual)  [SDNTK] 

RAMON  MAGANA.  Alcides  (a.k.a.  ALCIDES 
MAG.ANA.  Ramon:  a.k.a,  ALCIDES 
MAGANE.  Ramon:  a.k.a.  ALCIDES 
MAYENA.  Ramon:  a.k.a.  ALCIDEZ 
MAGANA.  Ramon:  a.k.a.  GONZALEZ 
QUIONES.  lorge;  a.k.a.  MAGANA 
ALCIDES.  Ramon:  a.k.a.  MAGANA.  [or^e: 
a.k.a.  MAGNA  ALCIDEDES.  Ramon;  a.k.a. 
MATA.  Alcides;  a.k.a.  RAMON  MAGANA. 
.Alcedis:  a.k.a.  ROMERO.  .Antonio):  DOB  4 
Sep  1957  (individual)  [SDNTK] 

R.AMOX  PEREZ.  Iorge  (a.k.a.  AREGON.  Max: 
a.k.a.  CARO  RODRIGUEZ.  Gilberto:  a.k.a. 
GUIERREZ  LOERA.  lose  Luis:  a.k.a. 
GUMAN  LOER.AL.  loaquin:  a.k.a. 
GUZMAN.  .Achivaldo;  a.k.a.  GUZMAN, 
.Arrhibaldo:  a.k.a.  GUZMAN,  Aureliano: 
a.k.a.  GLfZMAN.  Chapo;  a.k.a.  GUZMAN 
FERNANDEZ,  loaquin;  a.k.a.  GUZMAN, 
loaquin  Chapo;  a.k.a.  GUZMAN  LOEIA. 
loaguin:  a.k.a.  GUZMA.N  LOERA.  loaquin; 
a.k.a.  GUZMAN  LOESA.  loaquin:  a.k.a. 
GUZMAN  LOREA.  Chapo:  a.k.a.  GUZMAN 
PADILLA.  loaquin:  a.k.a.  ORTEGA.  Miguel: 
a.k.a.  OSUNA.  Gilberto;  a.k.a.  R.AMIREZ. 
Joise  Luis)  DOB  25  Dec  1954.  POB  Mexico 
(individual)  [SDNTK] 

ROMERO.  Antonio  (a.k.a.  ALCIDES 
MAGANA.  Ramon;  a.k.a.  ALCIDES 
MAGANE.  Ramon;  a.k.a  ALCIDES 
MAYENA,  Ramon:  a,k.a.  ALCIDEZ 
MAGANA.  Ramon:  a.k.a.  CiONZALEZ 
QUIONES,  Iorge;  a, k.a.  MAGANA 
ALCIDES.  Ramon:  a.k.a.  MAGANA,  Jorge; 
a.k.a  MAGNA  ALCIDEDES.  Ramon:  a.k.a. 
MATA.  Alcides:  a.k.a.  R.AMON  MAGANA. 


Alcedis;  a.k.a.  RAMON  MAGANA. 
Alcides):  DOB  4  Sep  1957  (individual) 
[SDNTK] 

SALINA  AGLHLAR.  Jorge  (a.k.a.  CARDENAS 
CASTILLO.  Osiel;  a.k.a.  CARDENAS 
GILLEN.  Osiel:  a.k.a.  CARDENAS 
GUILLEN.  Ociel;  a.k.a.  CARDENAS 
GUILLEN.  Oscar;  a.k.a.  CARDENAS 
GUILLEN.  Osiel:  a.k.a.  CARDENAS 
GUILLEN.  Oziel:  a.k.a.  CARDENAS 
GULLEN.  Osiel;  a.k.a.  CARDENAS 
TUILLEN.  Osiel:  a.k.a.  SALINAS 
AGUILAR.  Iorge)  DOB  18  Mav  1967:  POB 
Mexico  (individual)  [SD.NTKJ 

SALINAS  AGUILAR.  lorge  (a.k.a. 
CARDENAS  CASTILLO.  Osiel:  a.k.a. 
CARDENAS  GILLEN.  Osiel:  a.k.a. 
CARDENAS  GUILLEN.  Ociel;  a.k.a. 
CARDENAS  GUILLEN,  Oscar;  a.k.a. 
CARDENAS  GUILLEN.  Osiel;  a.k.a. 
CARDENAS  GUILLEN.  Oziel;  a.k.a. 
CARDENAS  GULLEN.  Osiel;  a.k.a. 
CARDENAS  TL'ILLEN.  Osiel:  a.k.a. 
SALINA  AGUILAR.  |orge)  DOB  18  Mav 
1967;  POB  Mexico  (individual)  [SDNTK] 

VARGAS.  Iorge  (a.k.a.  BECERR.A.  Martin: 
a.k.a.  BECERRA  MIRELES,  Martin:  a,k.a. 
MACHERBE.  Oscar:  a.k.a  MAHERBE. 
Oscar;  a.k.a.  .MAHLERBE,  Oscar;  a.k.a 
MAHLERBE.  Polo;  a.k.a.  MALARBE,  Oscar: 
a.k.a.  MALERBE.  Oscar:  a.k.a.  MALERHBE 
DE  LEON.  Os(  ar;  a.k.a.  MALERVA.  Oscar; 
a.k.a.  MALHARBE  DE  LEON,  Oscar:  a.k.a. 
MALHERBE  DE  LEON,  Ost.ar:  a.k.a. 
MALHERBE  DELEON.  Oscar:  a.k.a. 
MALMERBE,  Oscar:  a, k.a.  MELARBE, 
Oscar;  a.k.a.  NALHERBE.  Oscar;  a  k.a. 
QALHARBE  DE  LEON,  Oscar):  DOB  10  Jan 
1964:  POB  Mexico  (individual)  [SDNTK] 

3.  .Appendi.x  A  to  31  CFR  chapter  V 
is  hirther  amended  by  adding  the 
fnllovving  names  and  aliase.s  of  a  foreign 
terrorist  organization  inserted  in 
alphabetical  order: 

32  COL-NTY  SOVEREIGNTY'  COMMITTEE 
(a.k.a.  32  COUNTS"  SOVEREIGNTY 
MOVEMENT:  a.k  a.  IRISH  REPl^BLICAN 
PRISONERS  WELFAJIE  ASSOCIATION: 
a.k.a.  REAL  IRA:  a.k.a  REAL  IRISH 
REPUBLICAN  ARMY:  a.k.a.  REAL 
OGLAIGH  NA  HETREANN:  a.k.a.  RIR.A) 
[FTO] 

32  COUNTY  SOVEREIG.NTY  MOVEMENT 
(a.k.a.  32  COL'NTV'  SO\'EREIGNTY 
COMMITTEE:  a.k.a  IRISH  REPUBLICAN 
PRISONERS  WELFARE  ASSOCIATION; 
REAL  IRA:  a.k.a.  REAL  IRISH 
REPUBLICAN  ARMY:  a.k.a.  REAL 
OGLAIGH  NA  HEIRE.ANN:  a.k.a.  RIRA) 
[FTOI 

IRISH  REPUBLICAN  PRISON^ERS  WELFARE 
ASSOCIATION  (a.k.a.  32  COUNTY 
SOVEREIGNTY  COMMITTEE:  a.k.a.  32 
COUNTY'  SOVEREIGNTY  MO\'EMENT: 
a.k.a.  REAL  IRA:  a.k.a  REAL  IRISH 
REPUBLICAN  AJ^MY:  a.k.a.  REAL 
OGLAIGH  NA  HEIREANN:  a.k.a.  R1R,A) 
IFTO] 

REAL  IRA  (a.k.a.  32  COLTNTY 
SOVEREIGNTY  COMMITTEE:  a.k.a.  32 
COUNTY  SOVEREIGNTY  MOVEMENT: 
a  k.a  IRISH  REPUBLICAN  PRISONERS 
WELFARE  ASSOCIATION,  a.k.a  REAL 
IRISH  REPUBLICAN  ARMY:  a  k.a.  REAL 
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(X.L.MGH  NA  HEIREANN;  a.k.a.  KIRA) 

irroi 

REAL  IRI.SH  REPIBLICAN  ARMY  (a.k.a.  32 
C:orNT'C  SOVEREIGNTY  CO.MMITTEE: 
a.k.a.  32  COUNTY  SOVEREIGNTY 
MOVEMENT;  a.k.a.  IRISH  REPUBLICAN 
PRISONERS  WELFARE  ASSOCIATION; 
a.k.a.  REAL  IRA:  a.k.a.  REAL  OGLAIGH 
NA  HEIREANN;  a  k.a   RIRA)  \FTO\ 

REAL  OGLAIGH  NA  HEIREANN  (a.k.a.  32 
COUNTY  S()\'EKElt;NTY  COMMITTEE; 
a.k.a.  32  COUNTY  SOVEREIGNTY 
MOVEMENT;  a.k.a.  IRISH  REPUBLICAN 
PRISONERS  WELFARE  ASSOCIATION; 
a.k.a.  REAL  IRA;  a.k.a.  REAL  IRISH 
REPUBLICAN  ARMY;  a.k.a.  RIRA)  (FTO| 

RIRA  (a.k.a.  32  COUNTY  SOVEREIGNTY 
COMMITTEE;  a.k.a.  32  COUNTY 
s()\KREI(,\!V  MOVEMENT;  a.k.a.  IRISH 
RHPIBIICAN  PRISONERS  WELFARE 
A.S.SOCIATION;  a  k.a   REAL  IR.\;  a.k.a. 
REAL  IRISH  REPUBLICAN  ARMY;  a.k.a. 
REAL  OtJLAIGH  NA  HEIREANN)  [FTOI 

4   Appendix  A  to  31  CFR  chapter  V 
i>  furtlier  amended  by  removing  all 
entries  with  the  designation  "|FRVK|". 

.T   Appendix  A  to  31  CFR  chapter  \' 
IS  further  amended  by  adding  the 
fnllowing  names  of  individuals 
idt^ntified  m  Executive  Order  13192 
inserted  in  alphabetical  order: 

ACIMOVIC.  Slobodan,  Assistant  Director  of 

Beogradska  Banka  (DOB  19  Sep  51) 

(individual)  (FRYM| 
ALBUNOVIC,  Veliko.  General  Manager  of 

Pozarevacka  Banka  AD  (individual) 

IFRYM) 
BALTOVSKI.  Mira.  General  Manager  for 

International  Operations  of  Beogradska 

Banka  (individual)  IFRYM] 
BANOVIC.  Nenad.  (ICTY  indictee.  Bosnian 

Serb)  (individual)  [FRYM]  BANOVIC. 

Predrag.  (ICTY  indictee,  Bosnian  Serb) 

(individual)  IFRYMI 
BOROVNICA,  Goran.  (ICTY  indictee. 

Bosnian  Serb)  (individual)  (FRYMj 
BOZOVIC.  Radoman.  ex-Managing  Director 

of  Cenex  (DOB  10  Ian  53)  (individual) 

[FRYMl 
BUDISIN.  Kadmila.  General  Manager,  Legal. 

BR  Browncourl  Trading  (DOB  3  Mar  44; 

I'OB  Srobobran)  (individual)  |FRYM| 
BULATOVIC.  Momir.  Ex-Prime  Minister. 

Federal  Republic  of  Yugoslavia  (DOB  21 

Sep  5B)  (individual)  IFRYM] 
CESIC.  Rankn.  (ICTY  indictee.  Bosnian  .Serb) 

(DOB  5  Sep  fi4;  POB  Drvar)  (individual) 

IFRYM] 
CVETANOVIC.  Ninoslav.  General  Dire<:tor. 

Kl  DAKSKO;  Executive  of  Bor  Mining 

(LKJB  UHO)  (individual)  [FRYMl 
DIAKOVIC.  Milan.  Director  of  NIS 

lUGOPETROL  (DOB  5  Oct  37)  (individual) 

IFRYM] 
FUSTAR.  Dragan.  (ICTY  indictee.  Bosnian 

Serb)  (DOB  28  Mar  56)  (individual) 

IFRYM] 
GAFIC-MILOSEVIC.  Milica.  daughter-in-law 

of  Slobodan  Milosevic  (IX3B  1970) 

(individual)  IFRYM) 
GALOVIC.  Predrag.  General  Manager  of 

Jugobanka  AD;  ex-Assistant  Minister  for 

the  Economy.  Federal  Republic  of 
Yugoslavia  (individual)  IFRYM] 


GRliBAN.iMomcilo.  (KTY  indictee.  Bosnian 

Serb)  (DOB  19  jun  61)  (individual)  IFRYM] 
lANJIC.  Slimisa.  Director  of  (UMKO  Holding; 

memberiof  SPS  Main  Committee  (DOB  10 

Mar  48)  (individual)  IFRYM] 
lANKOVlC.  Gojko.  (ICTY  indictee.  Bosnian 

Serb)  (DOB  31  Oct  54)  (individual)  IFRYM] 
lANKOVIC.  Tomislav.  President  of  Galenika 

Board  (individual)  [FRYM] 
lOCIC.  Vliiislav.  General  Manager  of 

SabackajBanka  AD  (individual)  IFRYM] 
lOSIC.  Milan.  General  Manager  of  Loznicka 

Banka  AD  (individual)  IFRYM] 
KARADZIC.  Radovan.  (ICTY  indictee. 

BosnianiSerb)  (DOB  19  lun  45;  POB 

Petnica.lMontenegro)  (individual)  IFRYM] 
KARIC,  Palmira  Bogoljub,  Businessman;  ex- 

Ministei  without  Portfolio.  Republic  of 

Serbia  (DOB  17  [an  54;  POB  Pec.  Kosovo) 

(individual)  [FRYM] 
KERTES.  Mihail.  Ex-Director  of  Customs. 

Federal  Republic  of  Yugoslavia  (DOB  29 

Aug  47;  POB  Palanka.  Vojvodina.  Serbia) 

(individMal)  IFRYM] 
KNEZEVIC.  Dusan.  (ICTY  indictee.  Bosnian 

Serb)  (DpB  23  lun  55;  POB  Orlovci) 

(indivif^jal)  [FRYMl 
LUKIC.  Milan.  (ICTY  indictee,  Bosnian  Serb) 

(DOB  6  8ep  67;  POB  Foca.  Bosnia- 

Herzegokina)  (individual)  [FRYM] 
LUKIC.  Srfcdoje.  (ICTY  indictee.  Bosnian 

Serb)  (npB  5  Apr  61;  POB  Visegrad. 

Bosnia-Herzegovina)  (individual)  [FRYM] 
MALJKOVIC.  Nebojsa.  Member  of  JUL 

Directorate;  ex-Deputy  Prime  Minister. 

Federal  Republic  of  Yugoslavia;  ex- 
Minister  for  Cooperation,  Federal  Republic 

of  Yugo$lavia;  President  of  Dunav 

Insurance  (DOB  4  Sep  54)  (individual) 

[FRYMj 
MARINIC,  Zoran,  (ICTY  indictee,  Bosnian 

Serb)  (fioB  6  lun  63;  POB  Busovaca) 

(individkial)  [FRYM] 
MARIANOVIC.  Mirko,  Ex-Prime  Minister  of 

Serbia  (pOB  27  [ul  37;  POB  Knin,  Croatia) 

(indiviciual)  [FRYM] 
MARKOVlC,  Mirjana,  wife  of  Slobodan 

Milosevdi:  (DOB  10  [ul  42)  (individual)     - 

[FRYMl 
MARKOVlC,  Momir,  Private  Banker:  ex- 
Deputy  governor  of  National  Bank  of 

Yugoslavia;  Editor  of  Velika  Srbija 

(individual)  [FRYM] 
MARKOVtIC.  Radomir,  Chief  of  Intelligence; 

head  ofJRDB  (DOB  1946  or  1947) 

(individual)  [FRYM] 
MARKOVlC,  Vladimir,  Member  of  JUL; 

General  Director  of  Merima  Chemical 

(individual)  [FRYM] 
MARKOVlC,  Zoran,  Executive  Director  of 

Beogradska  Banka  (individual)  [FRYM] 
MARTIC.  Milan.  (ICTY  indictee.  Bosnian 

Serb)  (DOB  18  Nov  54;  POB  Zagrovic) 

(individual)  |FRYM| 
MEIAKIC;  Zeljko.  (ICTY  indictee.  Bosnian 

Serb)  (DOB  2  Aug  64;  POB  Petrov  Gaj) 

(individual)  [FRYM] 
MILACICi  Borislav.  Minister  of  F'inance. 

Republic  of  Serbia  (DOB  13  May  53) 

(individual)  [FRYM] 
MILANOVIC.  Dafina.  ex-President  of 
Dafimeiit  Bank  (individual)  [FRYM] 
MILOSEVIC.  Borislav.  brother  of  Slobodan 

Milosevic  (DOB  1936)  (individual)  [FRYM] 
MILOSEVIC.  Marija.  daughter  of  Slobodan 
Milosevic  (DOB  1965)  (individual)  [FRYM] 


MILOSEVIC.  Marko.  son  of  Slobodan 
MilnsHvir  (DOB  2  lul  74)  (individual) 
iFR^'MI 
MILOSEVIC  Milanka.  sister-in-lav\^  of 

Slobodan  Milosevic  (individual)  IFRYM] 
MILOSEVIC.  Slobodan.  Ex-President  of 
Federal  Republic  of  Yugoslavia;  (ICTY 
indictee)  (DOB  20  Aug  41;  POB  Pozarevac. 
Serbia)  (individual)  [FRYM] 
MILUTINOVIC.  Milan,  President.  Republic  of 
Serbia;  (ICTY  indictee)  (DOB  19  Dec  42; 
PCOB  Belgrade.  Serbia)  (individual)  [FRYM] 
MITROVIC.  Borislav.  Ex-Secretar\' General. 

President's  Secretariat  (individual)  [FRYM] 
MITROVIC.  Zeliko,  Ov\'ner  of  TV  Pink; 
Member  of  [l  L  Directorate  (DOB  31  Mav 
67)  (individual)  [FRYM] 
MLADIC.  Ralko.  (KTY  indictee.  Bosnian 
Serb)  (DOB  12  Mar  43;  POB  Bozinovici, 
Bosnia  Herzegovina)  (individual)  [FRYM] 
MRKSIC,  Milan.  (ICTY  indictee.  Serb)  (DOB 

20  lul  47)(individuai)  [FRYM] 
OID.\NlC.  Dragoljub.  Ex-Miiiister  of  Defense, 
Federal  Republic  of  'i  ugoslavia;  (irT>' 
indictee)  (DOB  1  [un  41;  POB  Ravni, 
Cajetina)  (individual)  [FRYM] 
PAUNOVIC;.  Radisav.  Cieneral  Manager  of 
Izvozna  Banka  .\D  (individual)  [FRYM] 
PAVKOVIC.  Neboisa.  Chief  of  General  Staff. 
Army  (DOB  10  Apr  46;  POB  Senjski 
Rudnik.  Despotovac  Municipality. 
Pozarevac ,  Serbia)  (individual)  [FRYM] 
PENEZIC  Branislav.  General  Manager  of 

DINAV  Banka  AD  (individual)  [FRYM] 
PE TROVIC.  Radoje,  General  Manager  for 
International  Pavments  of  Beogradska 
Banka  (individual)  [FRYM] 
RADENKOVIC.  Ljiljana.  Anglo-Yugoslav 
Bank  London;  ,^ntexol  Trading  Ltd.. 
Cvprus  (individual)  [FRYM] 
RADIC.  Miroslav.  (ICTY  indictee,  Serb)  (DOB 

1  ian  61)  (individual)  [FRYM] 
R.^HM.■\N.  Pavie,  CJenerai  Manager  for  Funds 
and  Liquiditv  of  Beogradska  Banka 
(individual)  [FRYM] 
R.AJIC,  Ivica,  (ICTY  indictee,  Bosnian  Croat) 
(DOB  5  Mav  58;  POB  Johovac)  (individual) 
[FRYMl 
R.^KET!C.  Srdjan,  Director  General  of 
Privredna  Banka  Pancevo  AD  (individual) 
IFRYMI 
Rl.STIC,  L|ubiN.i.  Pr.-sident  of  JUL  (DOB  8  Feb 

47)  (individual)  iKRVM] 
RISTK;.  Milorad  Director  General  of  Niska 

Banka  AD  (individual)  [FRYM] 
RODIC.  Milan.  Member  of  JUL  Directorate; 
CEO  Serbian  Lumber  Monopolv  (DOB  11 
Dec  48)  (individual)  IFRYM] 
SAINOVIC.  Nikola.  Ex-Deputy  Prime 

Minister.  Federal  Republic  of  Yugoslavia: 
(ICTY  indictee)  (DOB  7  Dec  48;  POB  Bor, 
Serbia)  (individuai)  IFRYM] 
SEKl  'Lie.  Zarko.  Direc:tor-General  of 
.\grobanka  AD  (individual)  [FRYM] 
SlM.\NOVIC:.  Vojislav.  Oneral  Manager  of 
PKB,  President  of  JUL  (;(imm.  for  .Xgri. 
(DOB  23  Sep  53)  (individual)  |FRYM] 
SIMIC.  Blagoje.  (KT'^'  indic  tee.  Bosnian  Serb) 
(DOB  1  lul  (iO;  POB  kruskovo.  Polje) 
(individual)  [FRYMl 
SLIIIVANCANIN.  Veselin.  (KTY  indictee. 

Serb)  (CK3B  13  |un  53]  (individual)  [FRYM] 
Sf  JKOLOV.^CKI,  Zivko.  Member  of  )UL 
Direc  torate;  Chairman  of  the  Board.  Nis 
Undividual)  [FRYMl 
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STANKOVIC.  Radovan,  (ICTY  indictee, 

Bosnian  Serb)  (DOB  10  Mar  69;  POB 

Trebica)  (individual)  [FRYM] 
STANKOVIC,  Srboljub,  Director  of  NIS 

Naftagas;  Member  of  [UL  Directorate  (DOB 

1940)  (individual)  [FRYM] 
STOIILIKOVIC,  Vlajko,  Ex-Minister  of  the 

Interior,  Serbia;  (ICTY  indictee)  (DOB 

1937;  POB  Ma)a  Krsna,  Serbia)  (individual) 

[FRYM] 
TOMASEVIC,  Ljiljana,  Executive  Director  of 

Beogradska  Banka  (individual)  [FRYM] 
TOMOVIC.  Slobodan,  SPS  Regional  head 

KRAGUJEVAC;  ex-Minister  of  Energy, 

Federal  Republic  of  Yugoslavia;  Member  of 

SPS  Mam  Committee  (DOB  1946) 

(individual)  [FRYM] 
UNKOVIC,  Slobodan,  Federal  Republic  of 

Yugoslavia  Ambassador  to  China  (DOB 

1938)  (individual)  [FRYM] 
VASILfEVIC.  lezdimir,  Director  of  failed 

pvTamid  scheme  based  out  of  lugoskandik 

Bank  (DOB  1948)  (individual)  [FRYM] 
VLATKOVIC,  Dusan,  Ex-Governor.  NBJ, 

member  of  JUL  (DOB  12  Feb  38) 

(individual)  [FRYM] 
VUCIC.  Borka.  Minister  for  Cksoperation  with 

International  Financial  Institutions. 

Federal  Republic  of  Yugoslavia  (DOB  4  .^pr 

26)  (individual)  [FR>7^] 
VUKOVIC.  Slobodan.  Cieneral  .Manager  of 

PRVA  Preduzetnicka  Banka  AD  (DOB  2  Jan 

40)  (individual)  [FRYM] 
ZECEVIC.  .Miodrag.  Director  of  Jubmes  Bank 

(individual)  [FRYM] 
ZELENOVIC.  Dragan.  (ICTY  indictee, 

Bosnian  .Serb)  (DOB  12  Feb  61)  (individual) 

[FRYM] 

6.  Appendix  A  to  31  CFR  chapter  V 
is  further  amended  bv  adding  the 
following  names  of  individuals  and 
organizations  identified  in  Executive 
Clrder  13219  inserted  in  alphabetical 
order; 

ADEMI.  Xhevat.  Member  of  National 
Liberation  Armv  (NLA)  (EXDB:  8  Dec  1962: 
POB:  Tetovo.  FYROM)  (individual) 
[BALKANSI 

.\HMETI.  ,Mi.  Member  of  National  Liberation 
Army  (NLA)  (DOB  4  Ian  1959;  POB: 
Kicevo,  FYROM)  (individual)  [BALKANS] 

BEXHETI.  Nuri.  Member  of  National 
Liberation  Armv  (NLA)  (DOB;  1962;  POB: 
Tetovo.  FYROM)  (individual)  [BALKANS] 

DALIPI.  Tahir.  Member  of  Political  Council 
of  Presevo.  Medvedja.  and  Bujanovac 
(PCPMB)  (DOB:  1958;  POB:  Ilinc:e.  Presevo 
mun,.  FRY)  (individual)  [BALKANS] 

ELSHANI.  Gafur.  Member  of  Popular 

Movement  of  Kosovo  (LPK)  (DOB:  29  Mar 
19.i8:  POB   Suva  Reka.  FRY)  (individual) 
[BALKANSI 

GASHI  Sabit,  Member  of  .National  Movement 
for  the  Liberation  of  Kosovo  (LKCK)  (DOB: 
30  Dec  1967.  POB  Suva  Reka.  FRY) 
(individual)  [BALkANS] 

HABIBI.  Skender.  Member  of  Party  for 
Democratif  Progress  for  Kosovo  (PDK) 
(IXIB:  13  lul  1968;  POB  Ljubiste.  FRY) 
(individual)  [BALKANS] 

HARADINAI.  Daut.  Chief  of  Staff  of  Kosovo 
Protc^ction  Corps  (kPC)  (DOB:  6  Apr  1978; 
POB;  Goldane.  FRY)  (individual) 
[BALKANS] 


HASANI,  Xhavit,  Member  of  National 

Liberation  Armv  (NLA)  (DOB:  5  Mav  1957; 

POB:  Tanishec,  FYROM)  (individual) 

[BALKANS] 
LIBERATION  ARMY  OF  PRESEVO, 

MEDVEDJA.  AND  BUJANOVAC  (a.k.a. 

PMBLA;  a.k.a.  UCPMB)  [BALKANS] 
LKCK  (a.k.a.  NATIONAL  MOVEMENT  FOR 

THE  LIBERATION  OF  KOSOVO) 

[BALKANSI 
LLADROVICI.  Ramiz.  Deputy  Commander, 

Guard  &  Rapid  Reaction  Group  of  Kosovo 

Protection  Corps  (KPC)  (DOB:  3  Jan  1966) 

(individual)  [BALKANS] 
LPK  (a.k.a.  POPULAR  MOVEMENT  OF 

KOSOVO)  [BALKANS) 
LUSHTAKU.  Sami.  Regional  Task  Group  2 

Cbmmander  of  Kosovo  Protection  Corps 

(KPC)  (DOB:  20  Feb  1961;  POB:  Srbica. 

FRY)  (individua))  [BALKANS] 
MUSLIU.  Jonusz.  Member  of  Political 

Council  of  Presevo.  Medvedja.  and 

Bujanovac  (PCPMB)  (DOB:  5  Jan  1959; 

POB:  Konculj.  FRY)  (individual) 

[BALKANS] 
MUSLIU.  Shefqet.  Member  of  Liberation 

Armv  of  Presevo.  Medvedja.  and  Bujanovac 

(UCPMB)  (DOB:  12  Feb  1963;  POB; 

Konculj.  FRY)  (individual)  [BALKANS] 
MUSTAFA.  Rrustem.  Regional  Task  Group  6 

Commander  of  Kosovo  Protection  Corps 

(KPC)  (DOB;  27  Feb  1971;  POB:  Podujevo. 

FRY)  (individual)  [BALKANS] 
NATIONAL  LIBERATION  ARMY  (a.k.a. 

NLA;  a.k.a.  UCK)  [BALKANS] 
NATIONAL  MOVEMENT  FOR  THE 

LIBERATION  OF  KOSOVO  (a.k.a.  LKCK) 

[BALKANS] 
NLA  (a.k.a.  NATIONAL  LIBERATION 

ARMY;  a.k.a.  UCK)  [BALKANS] 
OSTREMI,  Gezim.  Member  of  National 

Liberation  Army  (NLA)  (DOB:  1  Nov  1942; 

POB:  Debar.  Macedonia)  (individual) 

[BALKANS] 
PCPMB  (a.k.a.  POLITICAL  COUNCIL  OF 

PRESEVO.  MEDVEDJA.  AND 

BUJANOVAC)  [BALKANS] 
PMBLA  (a.k.a.  LIBERATION  ARMY  OF 

PRESEVO.  MEDVEDIA.  AND 

BUJANOVAC;  a.k.a.  UCPMB)  [BALKANS' 
POLITICAL  COUNCIL  OF  PRESEVO. 

MEDNTiDJA.  AND  BUJANOVAC  (a.k.a. 

PCPMB)  (BALKANS] 
POPULAR  MOVEfvlENT  OF  KOSOVO  (a.k.a 

LPK)  [BALKANSI 
SELIMI.  Rexhep.  Commander.  Guard  &  Rapiti 

Reaction  Group  of  Kosovo  Protection  Corps 

(KPC)  (DOB;  15  Mar  1971;  POB:  Iglarevo. 

FRY)  (individual)  [BALKANS] 
SHAKIRI.  Hisni.  Member  of  National 

Liberation  Armv  (NLA)  (DOB:  1  Mar  1949 

POB:  Otlja  FTROM)  (individual) 

(BALK.\NS] 
SHAQIRl.  Shaqir.  Member  of  Liberation 

Armv  of  Presevo.  Medvedja.  and  Bujanovai 

(UCPMB)  (DOB:  1  Sep  1964;  POB:  FRY) 

(individual)  [BALKANS] 
SUMA.  Emrush.  Member  of  National 

Liberation  Armv  (NLA)  (DOB:  27  Mav 

1974:  POB:  Dimce,  FRY)  (individual)' 

[BALKANS] 
SYLA.  Azem.  Member  of  Party  for 

Democratic  Progress  for  Kosovo  (PDK) 

(DOB:  5  Apr  1951;  POB;  FRY)  (individual) 

(BALKANS] 
UCK  (a.k.a.  NATIONAL  LIBERATION 

ARMY;  a.k.a.  NLA)  (BALKANS) 


UCPMB  (a.k.a.  LIBER.^TION  .\RMY  OF 
PRESEVO.  MEDVEDIA,  AND 
BUIANOV.^C;  a.k.a.  PMBLA)  (BALKANS] 

VELIU.  Fazli.  .Member  of  National  Liberation 
Army  (NLA)  (DOB:  4  Jan  1945;  POB: 
Kercove.  FY'ROM)  (individual)  [BALKANS] 

XHEM-^JLI.  Emrush,  Member  of  Popular 
Movement  of  Kosovo  (LPK)  (DOB:  5  May 
1959;  POB:  Urosevac,  FRY)  (individual)' 
[BALKANS] 

XHEMAJLI,  Muhamet.  Member  of  Liberation 
Armv  of  Presevo,  Medvedja,  and  Bujanovac 
(UCPMB)  (DOB:  8  Feb  1958;  POB: 
Muhovar   FRY)  (individual!  [BALKANS] 

PART  539— V^EAPONS  OF  MASS 
DESTRUCTION  TRADE  CONTROL 
REGULATIONS 

1.  The  authority  citation  for  part  539 
is  amended  to  read  as  follows: 

Authorit>-:  3  U.S  C.  301;  22  U.S.C.  2751- 
2799aa-2;  31  U.S.C.  321(b);  50  U.S.C.  1601- 
1651.  1701-1706;  E.O   12938.  59  FR  59099, 
3  CFR.  1994  Comp..  p.  950;  E.O   13094.  63 
FR  408Q3.  3  CFR.  1998  Comp..  p.  200 

2.  Appendix  I  to  31  CFR  part  539  is 
amended  by  removing  item  5  (INOR 
vScientific  Center,  including  at  .Moscow, 
Russia)  and  item  7  (Folyus  Scientific 
Production  Association,  including  at  3 
Ulitsa  Vvedenskogo.  117342  Moscow, 
Russia)  and  redesignating  item  6  as  item 
5  and  items  8  through  10  as  items  6 
through  8. 

Dated:  September  24.  2001. 
R.  Richard  Newcomb, 
Dirfctor.  Office  of  Foreign  Assets  Control. 

Approved:  September  27,  2001. 

Jimmy  Gunile. 

Under  Secretary  I  Enforcement).  Deportment 
of  the  Treasury. 

IFRDoc,  01-28626  Filed  11-9-01;  3:32  pm] 

BILLING  CODE  M10-2S-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  3 

RIN  0790-AG79 

Transactions  Other  Than  Contracts, 
Grants,  or  Cooperative  Agreements  for 
Prototype  Projects 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 


SUMMARY:  Representatives  of  the 
mihtarv  departments,  defense  agencies 
and  other  DoD  activities,  have  agreed  on 
a  final  rule  that  amends  the  interim  rule 
as  a  result  of  comments  received  and 
incorporates  clarification  enacted  in 
fiscal  year  2001  that  limits  Comptroller 
General  access  in  certain  situations. 
This  final  rule  requires  inclusion  of  a 
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clause  as  required  by  law.  providing  for 
Comptroller  General  access  to  records  in 
transactions  other  than  contracts,  grants, 
or  cooperative  agreements  for  prototype 
projects  that  provide  for  total  payments 
in  excess  of  $5,000,000. 

DATES:  This  rule  is  effective  December 
17,  2001   This  final  rule  will  apply  for 
solicitations  issued  on  or  after  December 
17.  2001.  This  final  rule  may  be  used  for 
new  prototype  awards  that  result  from 
solicitations  issued  prior  to  that  date. 

INFORMATION  CONTACT:  Teresa  Brooks, 

(703) 695-8567 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Pub,  L.  103-160.  as  amended, 
authorizes  the  Secretar\  of  a  Military 
Department,  the  Director  of  Defense 
Advanced  Research  Projects  Agency  and 
anv  other  official  designated  by  the 
Secretary  of  Defense,  to  enter  into 
transactions  other  than  contracts,  grants 
or  cooperative  agreements  in  certain 
situations  for  prototype  projects  that  are 
directly  relevant  to  weapons  or  weapon 
svstems  proposed  tn  be  acquired  or 
developed  by  the  Department  of 
Defense. 

Such  transactions  are  commonly 
referred  to  as  "other  transaction" 
agreements  for  prototype  projects  and 
are  generally  not  subject  to  statutes  or 
regulations  limited  in  applicability  to 
procurement  contracts. 

Section  801  of  the  National  Defense 
.Authorization  Act  for  Fiscal  Year  2000 
establishes  a  requirement  that  an  "other 
transaction"  agreement  for  a  prototype 
project  that  provides  for  payments  in  a 
total  amount  in  excess  of  55,000,000 
include  a  clause  that  provides 
Comptroller  General  access  to  records. 
Section  804  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  clarified  Comptroller 
General  access  when  the  only 
cooperative  agrwments  or  "other 
transactions"  that  the  partv.  entity,  or 
subordinate  element  entered  into  with 
government  entities  in  the  year  prior  to 
the  date  of  that  agreement  are 
cooperative  agreements  or  transactions 
that  were  entered  into  under  10  U.S.C. 
2371  or  Section  845  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  (Pub  L   103-160;  10  U.S.C, 
2371  note) 

.■\n  interim  rule  was  published  in  the 
Federal  Register  for  public  comment  on 
June  5,  2000.  Comments  on  the  Interim 
Rule  were  received  from  one 
respondent. 


A.  Manner  of  Implementation 

The  respondent  cited  a  September  13, 
1999.  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  letter 
stating  that  DoD  was  considering  issuing 
guidance  for  prototype  other 
transactions  (OTs)  in  the  form  of  a  DoD 
Directive.  The  respondent  expressed  its 
understanding  that  the  guidance  may 
include  changes  regarding 
implementation  of  Section  801  of  the 
National  Defense  Authorization  Act  of 
Fiscal  Year  2000.  The  respondent 
expressed  concern  that  there  may  be 
multiple  and  potentially  inconsistent 
guidance  being  promulgated  regarding 
the  inclusion  of  the  Comptroller  General 
access  clauses  in  these  OTs.  The 
respondent  urged  DoD  to  consolidate 
guidance  regarding  these  agreements  to 
avoid  redundant  and  potentially 
inconsistent  guidance. 

Response:  the  DoD  agrees  that  the 
guidance  regarding  these  agreements 
should  be  consolidated.  The  DoD 
therefore  plans  for  the  Code  of  Federal 
Regulation  coverage  on  Comptroller 
General  Access  to  be  incorporated  in  its 
entirety  as  an  Appendix  to  internal  DoD 
guidance;  so  that  the  Comptroller 
General  requirements  will  not  be 
redundant  or  inconsistent. 

B.  Revised  Exclusion  for  Commercial 
Companies 

The  respondent  expressed  concern 
that  although  the  language  of  the 
interim  rule  appears  to  have  been 
drafted  to  exclude  coverage  of 
commercial  companies,  under  certain 
circumstances,  a  strict  reading  of  the 
regulation  would  cause  the  Comptroller 
General  access  clause  to  apply  to  the 
very  parties  they  believe  the  Congress 
intended  to  exempt.  Two  scenarios  were 
identified  where  the  respondent  thought 
this  could  occur.  First,  if  a  commercial 
company  as  a  member  of  a  consortium 
with  traditional  defense  companies 
entered  into  a  prototype  OT  that 
includes  the  Comptroller  General  access 
clause,  then  the  commercial  company 
has  now    entered  into    an  agreement 
that  provides  for  audit  access  and; 
therefore,  would  no  longer  be  excepted 
from  the  Comptroller  General  access 
requirement.  The  second  scenario 
would  involve  an  unsophisticated 
commercial  company  that 
unintentionally  executes  a  prototype  OT 
that  provides  for  audit  access, 
eliminating  its  future  exemption.  The 
respondent  recommended  specific 
language  be  added  that  excepted  any 
entity  that  has  entered  into  onlv  OTs  or 
FARPart  12  contracts. 

Response:  The  clause  excludes  parties 
or  participating  entities  which  have  not 


allowed  Government  records  access  in 
the  preceding  year.  The  applicability  of 
the  records  access  clause  to  each 
participant  in  a  "mixed"  consortium  is 
required  to  be  based  on  the  plain 
language  of  the  clause.  Thus  a 
commercial  consortium  member  would 
not  have  entered  into  an  agreement 
providing  for  government  audit  access 
since  that  clause  would  have  been 
inapplicable  to  it  in  the  transaction 
involving  the  consortium. 

We  cannot  agree  with  the 
respondent's  proposed  change  excepting 
anv  entity  that  has  entered  into  onlv 
OTs  or  FAR  Part  12  contracts.  FAR  Part 
12  contracts  provide  for  Comptroller 
General  audit  access.  In  addition, 
previous  OTs  may  have  also  provided 
for  audit  access  by  a  government  entity. 
By  statute,  the  clause  is  required  to  be 
included  in  OTs  with  entities  that  have 
entered  into  such  contracts  or 
agreements.  However,  to  assure  that 
there  is  no  misunderstanding  regarding 
this  requirement,  the  final  rule  clarifies 
that  the  presence  of  the  clause  is 
necessary  to  fully  implement  the  law  by 
insuring  flow-down  to  participating 
entities  which  are  not  parties  to  the 
agreement.  The  final  rule  also  clarifies 
that  parties  or  participating  entities 
which  have  not  entered  into  a  contract, 
grant,  cooperative  agreement  or  "other 
transaction"  that  provides  for  audit 
access  by  a  government  entity  in  the 
year  prior  to  the  agreement  are 
specifically  excluded  from  coverage  of 
the  clause,  as  provided  in  the  law. 

Regulatory  Evaluation 

Executive  Order  12866.   'Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  under 
section  3(f)(1)  through  3(f)(4)  of 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-41 

It  has  been  certified  that  this  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  Si  00  million  or 
more  in  any  one  year. 

Pub.  L.  96-354.   ■Regulaton-  Flexibility' 
Act'  15  U.S.C.  601)^ 

It  has  been  certified  that  this  part  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]  because  it 
would  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
sub.stantial  number  of  small  entities. 
The  rule  requires  only  that  the 
Comptroller  General  be  provided  access 
to  records  of  certain  proje^cts.  It  does  not 
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require  additional  record  keeping  or 
other  significant  expense  b\  project 
participants. 

Pub.  L  96-511.   -PapetMork  Reduction 
Act  of  1995"  (44  U.S.C  3501  et  seq.] 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Federalism  (Executive  Order  13132] 

It  has  been  certified  that  this  rule  does 
not  have  federalism  implications,  as  set 
forth  in  Executive  Order  13132 

List  of  Subjects  in  32  CFR  Part  3 

(To  be  inserted  by  the  Federal  Register 
Liaison  Officer.) 

Accordingly,  part  3  is  revised  to  read 

as  follows: 

PART  3— TRANSACTIONS  OTHER 
THAN  CONTRACTS,  GRANTS,  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

Sec. 

3.1  Purpose. 

3.2  Applicability. 

3.3  Definitions. 

3.4  Policy. 

Authority:  Section  801  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year 
2000  (Pub.  L.  106-65)  and  Section  804  of  the 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001  (Pub. 
L.  106-398) 

PART  3— TRANSACTIONS  OTHER 
THAN  CONTRACTS,  GRANTS,  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

3.1     Purpose. 

This  part  implements  section  801  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000  (Pub.  L.  106-65) 
and  section  804  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub  L.  106-398).  It 
establishes  the  requirement  for  the 
inclusion  of  a  clause  in  transactions 
other  than  contracts,  grants  or 
cooperative  agreements  for  prototype 
projects  awarded  under  authority  of  10 
U.S.C.  2371  that  provides  Comptroller 
General  access  to  records  when 
payments  total  an  amount  in  excess  of 
55.000,000. 

3^    Applicabiltty. 

This  part  applies  to  the  Secretary  of 
a  Military  Department,  the  Directors  of 
the  Defense  Agencies,  and  any  other 
official  designated  by  the  Secretary  of 
Defense  to  enter  into  transactions  other 
than  contracts,  grants  or  cooperative 
agreements  for  prototype  projects  that 
are  directly  relevant  to  weapons  or 
weapon  systems  proposed  to  be 


acquired  or  developed  bv  the 
Department  of  Defense,  under  authority 
of  10  U.S.C.  2371.  Such  transactions  are 
conunonly  referred  to  as  "other 
transaction"  agreements  and  are 
hereafter  referred  to  as  agreements. 

3.3  Definitions. 

Contracting  arti\'it}'  An  element  of  an 
agency  head  and  delegated  broad 
authority  regarding  acquisition 
functions  It  includes  elements 
designated  by  the  direclor  of  a  defense 
agency  which  has  been  delegated 
contracting  authority  through  its  agency 
charter. 

Head  of  the  contracting  activity  The 
official  who  has  overall  responsibility 
for  managing  the  contracting  activity. 

3.4  Policy. 

(a)  A  clause  must  be  included  in 
solicitations  and  agreements  for 
prototype  projects  awarded  under 
authority  of  10  U.S.C.  2371.  that  provide 
for  total  government  payments  in  excess 
of  $5,000,000  to  allow  Comptroller 
General  access  to  records  that  directly 
pertain  to  such  agreements 

(b)  The  clause  referenced  in  paragraph 
(a)  of  this  section  will  not  apply  with 
respect  to  a  partv  or  entity,  or 
subordinate  element  of  a  party  or  entity, 
that  has  not  entered  into  any  other 
contract,  grant,  cooperative  agreement 
or  "other  transaction"  agreement  that 
provides  for  audit  access  bv  a 
government  entity  in  the  year  prior  to 
the  date  of  the  agreement  The  clause 
must  be  included  in  all  agreements 
described  in  paragraph  (a)  of  this 
section  in  order  to  fully  implement  the 
law  by  covenng  those  participating 
entities  and  their  subordinate  elements 
which  have  entered  into  prior 
agreements  providing  for  Government 
audit  access,  and  are  therefore  not 
exempt.  The  presence  of  the  clause  in 
an  agreement  will  not  operate  to  require 
Comptroller  General  access  to  records 
from  any  party  or  participating  entity,  or 
subordinate  element  of  a  partv  or 
participating  entity,  or  subordinate 
element  of  a  party  or  participating 
entity,  which  is  otherwise  exempt  under 
the  terms  of  the  clause  and  the  law 

(c)(1)  The  right  provided  to  the 
Comptroller  General  in  a  clause  of  an 
agreement  under  paragraph  (a)  of  this 
part,  is  limited  as  provided  by 
subparagraph  (c)(2)  of  this  part  in  the 
case  of  a  party  to  the  agreement,  an 
entity  that  participates  in  the 
performance  of  the  agreement,  or  a 
subordinate  element  of  that  partv  or 
entity,  if  the  only  cooperative 
agreements  or  "other  transactions"  that 
the  party,  entity,  or  subordinate  element 
entered  into  with  government  entities  in 


the  year  prior  to  the  date  of  that 
agreement  are  cooperative  agrK^ments  or 
transactions  that  were  entered  into 
under  10  U.S.C.  2371  or  .Sertion  845  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L  103-160; 
10  U.S.C.  2371  note). 

(c)(2)  The  onlv  records  of  a  party. 
other  entity,  or  subordinate  element 
referred  to  in  subparagraph  (c)(1)  of  this 
part  that  the  Comptroller  General  mav 
examine  in  the  exercise  of  the  right 
referred  to  in  that  subparagraph,  are 
records  of  the  same  type  as  the  records 
that  the  government  has  had  the  right  to 
examine  under  the  audit  access  clauses 
of  the  previous  cooperativp  agreements 
or  transactions  referred  to  in  such 
subparagraph  that  were  entered  into  by 
that  particular  party,  entity,  or 
subordinate  element 

(d)  The  head  of  the  contracting 
activity  (HCAj  that  is  carrying  out  the 
agreement  may  waive  the  applicability 
of  the  Comptroller  General  access 
requirement  if  the  HC.^  determines  it 
would  not  be  in  the  public  interest  to 
apply  the  requirement  to  the  agreement 
The  waiver  will  be  effective  with 
respect  to  the  agreement  only  if  the  HCA 
transmits  a  notification  of  the  waiver  to 
the  ComJiittees  on  Armed  Services  of 
the  Sen»e  and  the  House  of 
Representatives,  the  Comptroller 
General,  and  the  Director,  Defense 
Procurement  before  entenng  into  the 
agreement.  The  notification  must 
include  the  rationale  for  the 
determination 

(e)  The  HCA  must  notif>  the  Director. 
Defense  Procurement  of  situations 
where  there  is  evidence  that  the 
Comptroller  General  Access 
requirement  caused  companies  to  refuse 
to  participate  or  otherwise  restricted  the 
Department  s  access  to  companies  that 
typically  do  not  do  business  with  the 
Department. 

(T)  In  no  case  will  the  requirement  to 
examine  records  under  the  clause 
referenced  in  paragraph  (a)  of  this 
section  apply  to  an  agreement  where 
more  than  three  years  have  passed  after 
final  payment  is  made  by  the 
government  under  such  an  agreement. 

(g)  The  clause  referenced  in  paragraph 
(a)  of  this  section,  must  provide  for  the 
following: 

( 1 )  The  Comptroller  Gtmeral  of  the 
United  States,  in  the  discretion  of  the 
Comptroller  General,  shall  have  access 
to  and  the  right  to  examine  records  of 
any  party  to  the  agreement  or  anv  entity 
that  participates  in  the  perfnmianre  of 
this  agreement  that  directly  pertain  to. 
and  involve  transactions  relating  to.  the 
agreement 

(2)  Excepted  from  the  Comptroller 
General  access  requirement  is  anv  partv 
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tn  this  agreement  or  any  entity  that 
participates  in  the  performance  of  the 
agreement,  or  anv  subordinate  element 
of  such  parlv  or  entity  that,  in  the  year 
prior  to  the  date  of  the  agreement,  has 
not  entered  into  any  other  contract, 
grant,  cooperative  agreement,  or  "other 
transaction"  agreement  that  provides  for 
audit  access  to  its  records  bv  a 
government  entity 

(3){A)  The  right  provided  to  the 
C'omptroller  Gtmeral  is  limited  as 
provided  in  subparagraph  (B)  in  the  case 
of  a  partv  to  the  agreement,  any  entity 
that  participates  in  the  performance  of 
the  agreement,  or  a  subordinate  element 
of  that  party  or  entity  if  the  only 
cooperative  agreements  or  "other 
transactions"  that  the  party,  entity,  or 
subordinate  element  entered  into  with 
government  entities  in  the  year  prior  to 
the  date  of  that  agreement  are 
i:onperati\ •'  agr('"nient>  nr  transactions 
that  were  ^'iitered  \n\n  under  10  U.S.C. 
2371  or  Section  845  of  the  National 
Defense  Authorization  AiA  for  Fiscal 
Year  1994  (Pub.  L.  103-160:  10  U.S.C. 
2371  note). 

(B)  The  onlv  records  of  a  party,  other 
entity,  or  subf)rdinate  element  referred 
to  in  subparagraph  (A)  that  the 
f^imptroller  General  may  examine  in 
th>'  exercise  of  the  right  referred  to  in 
that  suliparagraph  are  records  of  the 
same  type  as  the  records  that  the 
government  has  had  the  right  to 
examine  under  the  audit  access  clauses 
of  the  previous  agreements  or 
transactions  referred  to  in  such 
subparagraph  that  were  entered  into  by 
that  particular  party,  entity,  or 
subordinate  element. 

(4)  This  clause  shall  not  be  construed 
tn  require  anv  party  or  entity,  or  any 
subordinate  element  of  such  party  or 
entity,  that  participates  in  the 
performance  of  the  agreement,  to  create 
or  maintain  an\  record  that  is  not 
otherw  ise  maintained  in  the  ordinary 
course  of  business  or  pursuant  to  a 
provision  of  law. 

(5)  The  Comptroller  General  shall 
have  access  to  the  records  described  in 

this  clause  until  three  vears  after  the 
date  the  final  payment  is  made  by  the 
United  States  under  this  agreement. 

(6)  The  recipient  of  the  agreement 
shall  flow  down  this  provision  to  any 
entit\  that  participates  in  the 
|)t'rfijrmance  of  the  agreement. 

]).ili-.l   Oi  lober  23.  2001. 
I..M.  Hynum, 

Altrrnatf  OSD  Fmieml  Register  Liaison 

(^fittr.  Di:par1nwnt  of  Dffrnsf.    ■ 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-01-056] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Snake  Creek  Drawbridge,  Islamorada, 
Florida 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  operating  regulations  governing  the 
Snake  Creek  drawbridge  (US  1) 
connecting  Windley  Key  and  Plantation 
Key  at  Islamorada.  Florida.  This  rule 
requires  the  drawbridge  to  open  on 
signal,  except  that  from  8  a.m.  until  4 
p.m.,  the  draw  need  open  only  on  the 
hour  and  half-hour. 
DATES:  This  rule  is  effective  December 
1",  2001 

ADDRESSES:  Comments  and  material 
received  from  the  public  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
docket  |(XD07-01-056|  and  are 
available  for  inspection  or  copying  at 
Seventh  Coast  Guard  District,  Bridge 
Branch.  Miami.  Florida.  33131  between 
7:30  a.m.  and  4  p.m..  Monday  through 
Frid.n  .  "xc'-pt  Federal  holidaws. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon.  Project  Officer.  Seventh 
Coast  Guard  District,  Bridge  Branch,  at 
(3051415-6743. 
SUPPLEMENTARY  INFORMATION; 

Regulatory  Information 

On  )uly  19.  2001  we  published  a 
notice  of  proposed  rulemaking  entitled 
Drawbridge  Operation  Regulations; 
Snake  Crt^ek  Drawbridge,  islamorada. 
FL.  in  the  Federal  Register  (66  FR 
37615).   I 

Background  and  Purpose 

The  Snake  Creek  bascule  bridge  has  a 
vertical  clearance  of  27  feet  at  mean 
high  water  and  a  horizontal  clearance  of 
60  feet.  It  is  a  two  lane,  narrow, 
undivided  arterial  roadway,  which  is 
the  only  roadway  into  and  out  of  the 
Florida  Keys  and  is  severely  congested 
due  to  insufficient  capacity.  The 
bridge's  current  operating  schedule  is 
governed  by  the  general  bridge 
operation  provision  in  33  CFR  §  117.5 
that  requires  the  bridge  to  open  on 
demand. 

The  bridge  owner  requested  a 
modification  of  the  existing  schedule  to 
allow  the  drawbridge  to  open  on  signal, 
except  from  7  a.m.  until  6  p.m.  when 


the  draw  would  open  on  the  hour  and 
half-hour.  This  modification  would  ease 
the  flow  of  vehicular  traffic  during  peak 
traffic  periods. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  one 
comment  letter  regarding  this  proposed 
rule.  The  comment  requested  that  the 
hour  and  half-hour  regulation  be  from  8 
a.m.  until  4  p.m.  instead  of  the  proposed 
period  from  7  a.m.  until  6  p.m.  After 
consultation  with  the  bridge  owner  and 
cit\  officials,  we  agree  with  this 
comment  and  have  changed  the 
proposed  schedule  accordingly. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  R^ulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Ord(^r   h  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
ec:onomic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10c  of  the   • 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  the  rule 
will  still  allow  the  bridge  to  open  on  a 
regular  schedule. 

Small  Entities 

Inder  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  c:omprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

This  rule  may  affect  the  following 
entities,  some  of  w  hich  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  under  the 
Snake  Creek  drawbridge.  The  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  will  still  allow  the 
bridge  to  open  on  a  regular  schedule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 


Federal  Register/ Vol.  66.  No.  221  /  Thursday.  November  15.  2001    Rules  and  Regulafinns        57,385 


in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  vour  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule.  Small  businesses  ma\'  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  e\aluates  these 
actions  annually  and  rates  each  agencN's 
responsiveness  to  small  business,  if  vou 
wish  to  comment  on  actions  bv 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Papervvork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

.-^  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analvzed 
this  rule  under  that  Order  and  ha\e 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  .-\(  t 
of  1995  (2  U.S  C.  1531-1538]  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
SlOO.000.000  or  more  in  anv  one  vear 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionallv 
Protected  Propertv  Rights. 

Civil  Justice  Reform 

This  nile  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 


Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  en\  ironmental  risk  to 
health  or  risk  to  safety  that  mav 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 

environmental  impact  of  this  action  and 
has  determined  under  Figure  2-1. 
paragraph  32(e)  of  Commandant 
Instruction  M16475  ID.  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  doe^  not  have  tribal 
implications  under  Executise  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action' 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  .■\ffairs  as  a 
significant  energy  action  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  1 1  7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S  C  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Public  Law  102-587. 
106  Stat.  5039. 


2.  Section  117.331  is  added  to  read  as 
follows: 

§117.331     Snake  Creek. 

The  draw  oi  the  bnake  Creek  bridge, 
at  Islamorada.  Florida,  shall  open  on 
signal,  except  that  from  8  a.m.  to  4  p.m.. 
the  draw  need  open  only  on  the  hour 
and  half-hour. 

Dated:  November  2.  2001. 
D,B.  Peterman. 

Captain.  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District.  Acting 

IFR  Do<    ni-28fiiq  Filed  1 1-14-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

CGD1-01-193 

RIN2115-AA97 

Safety  Zones:  The  Icebreaker  Youth 
Rowing  Championship — Boston 
Harbor,  Boston.  MA 

AGENCY;  Coast  Guard.  DOT. 
ACTION;  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  zones  for 
the  Icebreaker  Youth  Rowing 
Championship  to  be  held  on  November 
17.  2001  in  Boston.  MA.  These  safety 
zones  are  needed  to  protect  the 
maritime  public  from  any  hazards.  This 
rule  will  temporarily  prohibit  entry  into 
all  waters  of  Boston  Inner  Harbor  within 
300  yards  around  vessels  participating 
m  the  Icebreaker  Youth  Rowing 
Championship. 

DATES;  This  rule  is  effective  from  8  a.m 
until  4  /)0  p  m.  on  November  17,  2001. 
ADDRESSES;  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safetv 
Office  Boston.  455  Commercial  Street. 
Boston.  MA  between  the  hours  of  8  a.m. 
and  3  p.m..  Monday  through  Fridav, 
except  Federal  holidavs 

FOR  FURTHER  INFORMATION  CONTACT: 
('hief  Pptiy  Officer  Muhdel  Pupovich. 
Manne  .Safety  Office  Boston.  Waterways 
Sdfetv  and  Response  Division,  at  (617) 
22  i-,.i()h~ 
SUPPLEMENTARY  INFORMATION; 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NTRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  publication  in 
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the  Federal  Register  Information  about 
this  event  was  not  provided  to  the  Coast 
(iiidrd  until  October  22.  2001,  making  it 
impossible  to  draft  or  publish  a  NPRNl 
or  a  final  rule  30  days  in  advance  of  its 
effective  date.  Anv  delay  encountered  in 
this  regulation  -  ''ff'H  ti\e  date  would  be 
unnecessary  and  (  nntrary  to  public 
interest  since  immediate  action  is 
needed  to  prevent  traffic  from  transiting 
a  portion  of  the  Boston  Inner  Harbor. 
Boston.  Massachusetts,  and  provide  for 
the  safety  of  vessels  participating  in  the 
Icebreaker  Youth  Rowing 
Championship,  their  crews,  and  others 
in  the  maritime  (  ommunity  and  to 
provide  generally  for  safety  of  life  on 
navigable  waters.  Additionally,  these 
temporary  safety  zones  will  only  exist 
during  this  8-hnur-and-.10-minute-long 
local  event  and  should  have  negligible 
impact  on  vessel  transits  because 
vessels  are  not  precluded  from  using 
other  portions  of  the  waterway. 

Background  and  Purpose 

The  Icebreaker  Youth  Rowing 
Championship  will  he  taking  place  in 
Boston  Inner  Harbor  on  .Saturday. 
November  17,  2001   This  event  is  a 
round-robin  race  with  two  starting 
points,  the  Charles  River  Dam  to  Pier  2 
at  the  Charlestown  Navy  Yard  and  Pier 
4  at  the  Charlestown  Navy  Yard  to  a 
point  off  the  U.S.  Coast  Guard  Support 
Center.  There  will  be  four  to  six 
participating  vessels,  oared  row  boats, 
in  this  race.  This  regulation  establishes 
safety  zones  in  the  waters  of  Boston 
Inner  Harbor  within  300  yards  of  the 
participating  vessels. 

These  safety  zones  are  in  effect  from 
8  a.m.  to  4:30  p  m.  on  November  17. 
2001.  These  safety  zones  prohibit  entry 
into  or  movement  within  these  portions 
of  the  Boston  Inner  Harbor  and  are 
needed  tn  pmtect  participating  vessels 
and  their  crews,  and  the  maritime 
public  from  possible  collision  between 
participating  vessels  and  others  in  the 
maritime  community  Marine  traffic 
may  transit  safely  outside  of  the  safety 
zones  during  the  event.  The  Captain  of 
the  Port  does  not  antic:ipate  any  negative 
impact  on  vessel  traffic  due  to  this 
event.  Public  notifications  will  be  made 
prior  to  the  effective  period  via  local 
notice  to  mariners  and  marine 
information  broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a    significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12Hf)h  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Manauement  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  significant  under  the 


regulator^'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Boston  Inner  Harbor  during  this  event, 
the  effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zones,  that  vessels 
may  safely  transit  outside  of  the  safety 
zones,  and  advance  notifications  which 
will  be  made  to  the  local  maritime 
community  by  marine  information 
broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  thcin  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  gome  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Boston  Inner  Harbor 
from  8  a.m.  until  4:30  p.m.  November 
17.  2001.  These  safety  zones  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  vessel  traffic 
can  safely  pass  outside  of  the  safety 
zones  during  the  event,  the  event  is 
limited  in  duration,  and  the  Coast  Guard 
will  issue  maritime  advisories  before  the 
effective  period  via  marine  information 
broadcasts. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132  and  has 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U,S,C, 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property'  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Oder  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  (^oast  Guard  analyzed  this  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
1.3175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1. 
(34)(g).  of  Commandant  Instruction 
Ml 6475. ID,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  that 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatorv  action  " 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  bv  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  .Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5:  49 

CFR  1. 

2.  Add  temporary  §  165.T01-193  to 
read  as  follows: 

§165.101-193    Safety  Zones:  The 
Icebreaker  Youth  Rowing  Championship — 
Boston  Harbor.  Boston.  Massachusetts. 

(a)  Location  The  following  areas  are 
safety  zones:  All  waters  of  Boston  Inner 
Harbor  within  300  yards  of  row  boats 
participating  in  the  Icebreaker  Youth 
Rowing  Championship. 

(b)  Effective  date.  This  section  is 
effective  from  8  am  until  4:30  p.m.  on 
November  17.  2001. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
these  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated   October  30.  2001. 
B.M.  Salerno. 

Captain.  L'.  S.  Coast  Guard.  Captain  of  the 
Port.  Boston.  Massartiusetts 
IFRDoc.  01-28620  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  4910-1 5-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  249-0305;  FRL-7102-3] 

Partial  Removal  of  Direct  Final  Rule 
Revising  the  California  State 
Implementation  Plan.  Bay  Area  Air 
QuaHty  Management  District 

AGENCY:  Environmental  Protection 
•Agency  (EPA). 

ACTION:  Partial  removal  of  direct  final 
rule. 

SUMMARY:  On  September  12.  2001  (65 
FR  47392J.  EPA  published  a  direct  final 
approval  of  a  revision  to  the  California 
State  Implementation  Plan  (SIP)  which 
pertained  to  the  Bay  Area  Au  Quality 
Management  District  (BAAQMDl  Rule 
8-51.  .Adhesive  and  Sealant  Products 
The  direct  final  action  was  published 
without  pnor  proposal  because  EP.'\ 
anticipated  no  adverse  comment.  EP.-\ 
stated  in  the  direct  final  rule  that  if  EPA 
received  adverse  comment  bv  October 
12,  2001.  EPA  would  publish  a  timely 
remo\al  in  the  Federal  Register.  EPA 
subsequently  received  adverse 
comments  on  the  direct  final  rule. 
Therefore.  EP.-\  is  removing  the  direct 
final  approval.  EP.A  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  parallel  proposal  also 
published  on  September  12.  2001  (65  FR 
47419).  The  direct  final  approval  of  the 
South  Coast  Air  Quality  Management 
District  Rule  443  1.  Labeling  of 
Materials  Containing  Organic  Solvent, 
also  published  on  September  12.  2001  is 
not  affected  by  this  removal  and  is 
incorporated  into  the  SIP  as  of  the 
effective  date  of  the  September  12,  2001 
direct  final  action. 

EFFECTIVE  DATE:  November  15.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Fong.  Rulemaking  (Office  (.^ir- 
4).  U.S.  Environmental  Protection 
Agency.  Region  IX.  (415)  744-1199. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .\ir 
pollution  control.  Incorporation  bv 
reference.  Intergo\ernmental  relations. 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Deled:  November  1.  2001. 
Wayne  Nastri, 
Regional  Administrator.  Region  IX. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 
Subpart  F — California 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
§52.220     [Amended] 

2.  Section  52.220  is  amended  by 
removing  paragraph  {c)(282). 

(FR  Doc.  01-28340  Filed  11-14-01:  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  249-0307:  FRL-7102-4] 

Approval  and  Promulgation  of 
Implementation  Plans:  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  the  Deficiencies 

AGENCY:  Environmental  Protection 

.\t:encv  (EP.M. 

ACTION:  Interim  final  determination. 

SUMMARY:  On  September  12.  2001  in  the 
Federal  Register  EPA  published  a 
direct  final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan  The  revisions 
concern  Bay  .Area  .^ir  Quality 
Management  District  (B.AAQ.MD)  Rule 
8-51 ,  .adhesive  and  Sealant  Products. 
On  that  date.  EPA  also  published  a 
proposed  rulemaking  to  provide  the 
public  with  an  opportunity  to  comment 
on  EP.^  s  action  Based  on  the  proposed 
full  approval.  EPA  is  making  an  interim 
final  determination  bv  this  action  that 
the  State  has  corrected  the  deficiencies 
for  which  a  sanctions  clock  began  on 
December  6,  1999,  This  action  will  stay 
the  application  of  the  offset  sanction 
and  defer  the  application  of  the  highvav 
sanction,  .\lthough  this  action  is 
effective  upon  publication,  EPA  will 
take  comment  If  comments  are  received 
on  this  interim  final  action,  EPA  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  determination 
is  effective  November  15.  2001. 
Comments  must  be  received  by 
December  17.  2001. 
ADDRESSES:  Comments  should  be  sent 
to:  ,\ndrew  Steckel,  Rulemaking  Section 
(AIR-4).  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  "5  Hawthorne  Street,  San 
Francisco.  C^A  94105,  • 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 


I 

57388        Federal  Register/ Vol.  66,  No.  221 /Thursday.  November  15.  2001 /Rules  and  Regulations 


the  basis  fur  this  action,  are  available  for 
public  review  at  the  above  address  and 

at  the  folli)\ving  locations: 

Environmental  Protection  Agency,  Air 

Do(  ket  ibl02).  401   •M"  Street,' SW.. 

Washington.  DC  204tiO. 
California  Air  Resources  Board, 

.Stationarv  Source  Division.  Rule 

K\aluation  Section.  1001  "I"  Street. 

Sacramento.  CA  95814. 
Bav  Area  Air  Quality  Management 

District.  939  Ellis  Street.  San 

F'rancisco,  CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT: 

>'\onne  Font;.  Kult'nidkmg  Sei  tinn 
iAIR-4).  Air  Division.  U.S. 
Lnvironmental  Protection  Agency, 
Region  IX.  75  Haulhorne  Street.  San 
F-rani  i-co,  CA  94105.  Telephone:  (415) 
744-1199. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  lune  23,  1998.  the  State  submitted 
BAAQMD  Rule  8-51.  for  which  EPA 
published  a  limited  disapproval  in  the 
Federal  Register  on  November  4.  1999. 
t)4  FK  60109  EPA's  disapproval  action 
started  an  IS-month  clock  for  the 
application  of  one  sanction  (followed  by 
a  si'cond  sanction  6  months  later)  under 
section  179  of  the  Clean  Air  Act  (Act) 
and  a  24-month  dork  for  promulgation 
of  a  Federal  Implementation  Plan  (FTP) 
under  section  11 0(c)  of  the  Act.  The 
State  subsequently  submitted  a  revised 
rule  on  Mav  M.  2001.  In  the  Proposed 
Rules  section  of  the  Federal  Register 
dated  September  12.  2001.  EPA 
proposed  full  approval  of  the  State's 
submittal. 

Based  on  the  proposed  approval.  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore. 
EP.A  is  taking  this  final  rulemaking 
a(  tiiin.  effecti\e  on  publication,  finding 
that  the  State  has  corrected  the 
defh:iencies.  However.  EPA  is  also 
providing  the  public  with  an 
opportunity  to  c;omment  on  this  final 
action.  If.  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  hill  apiuoval  of  the  State's 
submittal.  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate. 
EP.\  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiencies.  As  appropriate.  EPA  will 
also  issue  an  intt'nm  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  suc+i  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  staved. 


This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  4,  1999.  However,  this 
action  wiU  stay  the  application  of  the 
offsets  sanction  and  will  defer  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (Aug.  4.  1994).  If  EPA 
subsequently  determines  that  the  State, 
in  fact,  did  not  correct  the  disapproval 
deficiencies,  EPA  will  also  determine 
that  the  sanctions  consequences 
described  in  the  sanctions  rule  will 
apply.  See  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highway 
sanction  will  be  deferred  until  EPA 
takes  action  proposing  or  finally 
disapproving  in  whole  or  part  the  State 
submittal. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (i\PA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clock.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  that 
it  can  to  correct  the  deficiencies  that 
triggered  the  sanctions  clock.  Moreover, 
it  would  be  impracticable  to  go  through 
notice-and-comment  rulemaking  on  a 
finding  that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
appropriate  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 


'  .\s  previously  noted,  however,  by  this  action 
EPA  is  prot^iding  the  public  with  a  chance  to 
comment  ofi  EPA's  determination  after  the  effective 
date  and  EflA  will  consider  any  comments  received 
in  determi4ing  whether  to  reverse  such  action. 


the  purpose  of  this  notice  is  to  relieve 
a  restriction  See  5  U.S.C.  553(d)(1). 

III.  Administrative  Requirements 

Under  Executive  C3rder  128Bb  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulator\'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supplv. 
Distribution,  or  Use'  (66  FR  28355.  May 
22.  2001).  This  action  is  associated  with 
approving  state  law  as  meeting  federal 
requirements  and  imjioses  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249," November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  is 
associated  with  appro\ing  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  conte.xt.  in  the 
absence  of  a  prior  existing  requirement 
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for  the  State  to  use  voluntar\"  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  H  would  thus  Be 
inconsistent  with  applicable  law-  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  NOTE)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  ,^ct.  5 
U.S.C.  801  ei  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  L'nited 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  'major  rule"  as 
defined  hv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  lanuan,-  14,  2002. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping 
requirements.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  ef  seq. 

Dated:  November  1.  2001. 
Wayne  Nastri, 

Regional  Administrator.  Region  LX. 
IFR  Doc.  01-28.141  Filed  11-14-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  01 37-11 37a:  FRL-7103-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

.\gency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  announcing  it  is 
approving  the  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
state  of  Missouri  which  provides  for  the 
attainment  and  maintenance  of  the 
sulfur  dioxide  (SO;)  National  Ambient 
Air  Quality  Standard  (NA.^QS)  in  St. 
Joseph  (Buchanan  County).  Missouri. 
This  revision  approves  a  Consent  Decree 
which  requires  SO:  emission  reductions 
from  a  major  air  emissions  source  in  St. 
Joseph.  Approval  of  this  SIP  revision 
will  make  the  Consent  Decree  Federallv 
enforceable, 

DATES:  This  direct  final  rule  will  be 
effective  Januar>-  14.  2002  unless  EPA 
receives  adverse  comments  by 
December  17.  2001.  If  adverse 
comments  are  recei\ed.  EP.^  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  .'\gency.  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City.  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  Kdiser  at  [913)  551-7603. 
SUPPLEMENTARY  INFORMATION 
Throughout  this  document  whenever 
"we."  "us.  "  or  "our  "  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 
What  is  a  StP? 
What  is  the  Federal  approval  process  for  a 

SIP' 
What  does  Federal  approval  of  a  state 

regulation  or  control  strategy  mean  to  me? 
What  is  the  NAAQS  for  SO:? 
What  NAAQS  violation  occurred  in  St. 

loseph.  Missouri? 
How  was  the  problem  addressed? 
What  is  the  control  strategy? 
What  is  contained  in  the  SIP  submittal? 


Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EP.A  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  thev 
currently  address  six  criteria  pollutants. 
These  pollutants  are;  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

Wbat  Is  the  Federal  .Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  and 
control  strategies  to  be  incorporated  into 
the  Federally  enforceable  SIP,  states 
must  formally  adopt  them  consistent 
with  state  and  Federal  requirements. 
This  process  generally  includes  a  public 
notice,  public  hearing,  public  comment 
period,  and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  regulation  or  control 
strategA'  is  adopted,  the  state  submits  it 
to  us  for  inclusion  into  the  SIP.  We  must 
provide  public  notice  and  seek 
additional  public  comment  regarding 
the  proposed  Federal  action  on  the  state 
submission.  If  adverse  comments  are 
received,  they  must  be  addressed  prior 
to  any  final  Federal  action  bv  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  1 10  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  Missouri 
SIP  is  published  in  40  CFT?  part  52. 
subpart  AA. 

The  actual  state  regulations  and 
control  strategies  which  are  approved 
are  not  reproduced  in  their  entirety  in 
the  CFR  outright  but  are  "incorporated 
by  reference.  "  which  means  that  we 
have  approved  a  given  state  regulation 
or  control  strategy  with  a  specific 
effective  date. 
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What  Does  Federal  Approval  of  a  State 
Regulation  or  Control  Strategy  Mean  to 
Me? 

tlnforcement  of  the  state  regulation  or 
( (introl  strtiti't;\  before  and  after  it  is 
UK  orpiiratcd  iiitn  the  Federally 
approvt'd  vSIF  is  primarily  a  state 
r<'sponsibiiit\    Hnwever.  after  the 
regulation  is  Federally  approved,  we  are 
.nithorized  tn  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  TAA 

What  Is  the  NAAQS  for  SO? 

As  mentioned  above,  we  have 
established  ambient  air  quality 
standards  for  a  number  of  pollutants, 
including  SO:.  These  stantlards  are  set 
at  levels  to  protect  public  health  and 
welfare  The  standards  are  published  in 
40  CFR  part  50  If  ambient  air  monitors 
measure  violations  of  the  standard, 
states  are  required  to  identifv'  the  cause 
of  the  problem  and  to  take  measures 
which  will  bring  the  area  back  within 
the  level  of  the  standard  The  24-hour 
standard  for  SO;  is  U.  14  parts  per 
million,  not  to  be  exceeded  more  than 
once  per  year.  There  is  also  a  3-hour  and 
an  annual  standard 

What  NAAQS  Violations  Occurred  in 
St.  loseph,  Missouri? 

In  1995.  there  was  one  cxceedance  of 
the  24-hour  SO.-  standard   In  1997  there 
were  two  excoedances  of  the  standard. 
In  1998,  there  was  one  final  exceedance 
of  the  standard  Two  exceedances  of  the 
standard  in  a  calendar  year  constitute  a 
violation  of  the  NAAQS.  Thus,  there 
was  a  violation  of  the  24-hour  SO: 
standard  in  1997, 

How  Was  the  Problem  Addressed? 

The  sourc  e  nf  the  SO.-  (^missions 
identified  as  contributing  to  the 
violation  of  the  N.\AQS  was  the  St. 
loseph  Light  and  Power  (SJLP) 
(.ompanv's  Lake  Road  power  generating 
station.  There  are  six  boilers  and  three 
combustion  turbines  at  the  Lake  Road 
site. 

The  Missouri  Department  of  Natural 
Resources  (MDNR)  and  the  SJLP 
conducted  an  extensive  air  dispersion 
modeling  analysis  to  determine  the 
appropriate  source  control  strategy.  The 
modeling  was  performed  in  accordance 
with  the  requirements  of  the  EPA's 
Ciuidehne  on  Air  Quality  Models 
iHcvispdl  and  Supplpment  A. 

What  Is  the  Control  Strategy? 

MDNR  negotiated  enforceable 
emission  limitations  and  other  control 
measures,  means,  and  techniques,  as 
well  as  schedules  and  timetables  for 


compliance,  sufficient  to  ensure  that  the 
NAAQS  for  SO:  will  be  achieved  and 
maintained  in  the  future.  These 
measures  incorporate  the  use  of  low 
sulfur  coal,  low  sulfur  fuel  oil,  natural 
gas,  and  fuel  blending.  Specific 
emission  limits  have  been  set  for  each 
boiler  and  turbine.  Compliance  will  be 
determined  through  coal  sampling  and 
fuel  certification,  stack  tests,  and 
continuous  emissions  monitoring. 

These  control  strategy  requirements 
were  inccwporated  into  a  Consent  Decree 
issued  by  MDNR  to  SfLP.  In  addition  to 
the  conditions  above,  the  Consent 
Decree  contains  monitoring,  reporting, 
and  recordkeeping  requirements 
sufficient  to  determine  compliance.  The 
Consent  Decree  also  contains  provisions 
for  stipulated  penalties  in  the  event 
SJLP  fails  to  adhere  to  the  requirements 
of  the  Consent  Decree. 

What  Is  Contained  in  the  SIP 
Submittal? 

MDNR  submitted  a  request  to  us  to 
approve  the  Consent  Decree  as  a 
revision  to  the  Missouri  SIP.  Additional 
information  is  contained  in  the  state 
submittal  and  in  the  EPA  Technical 
Support  Document  (TSD)  for  this  notice 
which  car  be  obtained  by  contacting  us 
at  the  address  above. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendi.x  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the  TSD.  the 
revision  meets  the  substantive  SIP 
requirements  of  the  CAA.  including 
section  110  and  implementing 
regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  a  revision  to  the 
Missouri  SIP  which  requires  source 
specific  SO:  emission  reductions  which 
will  result  in  attainment  and 
maintenance  of  the  SO:  NAAQS  in  St. 
loseph  (Buchanan  County),  Missouri. 

.Administrative  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 


requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordinglv.  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  \'CS,  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C,  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 


V. 
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The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  bv 
the  Small  Business  Regulator^' 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copv  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  804  exempts  from 
section  801  the  following  types  of  rules: 
(1)  Rules  of  particular  applicabilitv.  (2i 
rules  relating  to  agency  management  or 
personnel;  and  (3)  rules  of  agencv 
organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agencv  parties.  5 
U.S.C,  section  804(3),  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicabilitv. 

Under  section  307(b)(l )  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  lanuary  14,  2002. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  mav  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements   :,See  section 
307rb)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Incorporation  bv 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  (Dzone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 


Dated:  November  2,  2001. 
lames  B.  GuIIiford, 

Fteginnal  Administrator.  Region  7 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority;  42  U.S.C.  7401  ef  seq. 
Subpart  AA — Missouri 

2.  Section  52.1320  is  amended: 

a.  By  adding  a  table  heading  to  the 
table  in  paragraph  (d). 
b  By  adding  a  new  entry  to  the  end 

of  the  table  in  paragraph  (d). 
The  additions  read  a<  follows; 

§  52.1 320    Identrfication  of  plan. 

*  4  •  *  * 

(d)*    •    * 
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Name  of  source 


Order  pemirt  No. 


State  effective 
date 


EPA  approval  date 


Explanation 


St  Joseph  Light  &  Power  SO: Consent  Decree 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001 -0039a  &  MT-001-0041a:  FRL- 
7086-3] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  for  Montana: 
Revisions  to  the  Missoula  City-County 
Air  Pollution  Control  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Direct  final  rule. 

summary:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
regarding  the  Missoula  City-Countv-  Air 
Pollution  Control  Program,  as  submitted 
by  the  Governor  of  Montana  with  a 
letter  dated  April  30.  2001.  On 
November  17,  2000,  the  Montana  Board 
of  Environmental  Review  (MBER) 
adopted  the  revisions  to  the  Missoula 
program  rules  regarding  program 
authoritv  and  administration, 


definitions,  failure  to  attain  standards, 
emergency  episode  planning,  general 
provisions,  standards  for  stationar\' 
sources  (including  air  quality  permit 
program!,  outdoor  burning,  fugitive 
particulate,  solid  fuel  burning  de\ices. 
fuels,  motor  vehicles,  enforcement  and 
administrative  procedures,  and 
penalties  EP.^s  approval  makes  these 
revisions  federally  enforceable.  In 
addition,  the  State  requested  that  rules 
of  the  Missoula  program  that  are  not 
appropriate  for  incorporation  into  the 
SIP  be  removed  from  the  federallv 
approved  plan  Finally,  the  Governor's 
April  30,  2001  submittal  consists  of     . 
several  other  revisions  to  Montana 
regulations,  which  will  be  handled 
separately, 

DATES:  This  direct  final  rule  is  effective 
on  [anuary  14,  2002  without  further 
notice,  unless  EP.A  receives  adverse 
comment  by  December  17.  2001,  If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Mail  written  comments  to 
Richard  R.  Long.  Director.  Air  and 
Radiation  Program.  Mailcode  8P-AR. 
Environmental  Protection  Agency. 


Region  MIL  999  18th  Street.  Suite  300, 
Denver,  Colorado  80202-2405. 
Documents  relevant  to  this  action  can  be 
perused  during  normal  business  hours 
at  the  .-\ir  and  Radiation  Program, 
Environmental  Protection  Agencv, 
Region  VIII.  999  18th  Street.  Suite  300, 
Denver.  Colorado  80202-2405.  Copies  of 
the  incorporation  by  reference  material 
are  available  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Protection  .Agencv.  401 
M  Street  S\V..  Washington.  DC  20460 
Copies  of  the  State  documents  relevant 
to  this  action  are  available  at  the 
Montana  Department  of  Environmental 
Quality.  1520  E  6lh  .•\venue.  Helena. 
Montana  59620-0901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt.  Environmental  Protection 
Agency.  Region  VIII,  (303)  312-6449. 
SUPPLEMENTARY  INFORMATION: 
Throughtjut  this  document  wherever 
■'we'  or  "our"  is  used,  it  means  EPA. 

I.  Background 

EP.-\  appr<)\  ed  the  Missoula 
nonattainment  area  SIP  for  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PMi,,)  on  lanuarv  18,  1994 
(59  FR  2537-2540).  Subsequent 
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revisions  to  the  Missoula  PM;,i  SIP  were 
appnncd  as  fnllovvs.  On  December  13, 
1444  ,59  FR  64133).  vvf  approved 
revisions  to  the  Missoula  City-County 
Air  Pollution  (Control  Program 
ret^ulations  related  to,  among  other 
things.  PM|,,  contingency  measures, 
inspections,  emergency  procedures, 
minor  source  construction  permitting, 
open  hurning  and  wood  waste  burners. 
On  .■\ut;u,st  30.  1495  (BO  FR  45051).  we 
appro\ed  re\  isions  to  the  Missoula  City- 
County  Air  Pollution  Control  Program 
regulations  related  to  emergency 
procedures;  the' paving  of  roads, 
driveways,  and  parking  lots;  and  solid 
fuel  burning  devices.  On  January  3. 
2000  (65  FR  16).  we  approved  revisions 
to  the  Missoula  program  related  to 
genera!  definitions,  open  burning,  and 
( riminal  penalties. 

i;PA  approved  the  Missoula  carbon 
monoxide  (CO)  nonattainment  area  plan 
on  January  16.  1986  (51  FR  2397). 
.Subsequent  revisions  were  approved  on 
November  8.  1994  (59  FR  55585) 
regarding  the  oxygenated  gasoline 
program  in  Missoula,  December  13, 
1994  (59  FR  64133)  regarding  CO 
contingencv  measures,  and  December  6. 
1999  (64  FR  68034)  regarding  an  update 
to  the  .SIP  narrative. 

II.  .\nalysis  of  State  Submis-sion 

A  Procedural  Background 

The  Act  requires  States  to  follow 
certain  procedures  in  developing 
implementation  plans  and  plan 
revisions  for  submission  to  EPA. 
.Sections  110(a)(2)  and  1 10(1)  of  the  Act 
provide  that  each  implementation  plan 
a  State  submits  must  be  adopted  after 
reasonable  notice  and  public  hearing. 

We  also  must  determine  whether  a 
Nubmittal  is  complete  and  therefore 
warrants  further  review  and  action  (see 
section  110(k)(l)  of  the  Act  and  57  FR 
13565).  Our  completeness  criteria  for 
SIP  submittals  can  be  found  in  40  CFR 
part  51.  appendix  \'.  We  attempt  to 
determine  cf)mpleteness  within  60  days 
of  receiving  a  submission.  However,  the 
law  considers  a  submittal  complete  if 
we  don't  determine  completeness 
within  six  months  after  we  receive  it. 

To  provide  for  public:  comment,  the 
Montana  Board  of  Environmental 
Review  (MBER).  after  providing 
adequate  notice,  held  a  pubhc  hearing 
on  November  17,  2000  to  address  the 
revisions  to  the  Missoula  program.  At 
the  conclusion  of  the  public  hearing,  the 
MBER  approved  the  revisions  by 
teleconference  which  was  affirmed  by  a 
Board  Order  dated  November  30,  2000. 
By  approving  the  revisions,  the  MBER 
made  them  imforceable  at  the  State  level 
to  satisfy  the  requirements  of  section 


110(a)(2)(E)  of  the  Federal  Clean  Air 
Act.  U.S.G.  7410(a)(2)(E).  On  February 
20.  2001.  after  providing  adequate 
notice,  the  Montana  Department  of 
Environmental  Quality  (MDEQ)  held  a 
hearing  to  provide  for  public  corriment 
on  the  inclusion  of  the  Missoula 
regulation  revisions  in  the  SIP. 

The  Governor  of  Montana  submitted 
the  revisions  to  the  Missoula  City- 
County  Air  Pollution  Control  Program 
regulations  to  EPA  with  a  letter  dated 
April  30.  2001.  EPA  determined  that  the 
SIP  submittal  was  administratively  and 
technicalljy'  complete  on  June  29,  2001. 

B.  November  1 7.  2000  Revisions 

The  revisions  to  the  Missoula  City- 
County  Air  Pollution  Control  Program 
regulations  include  extensive 
renumbering  of  the  regulations.  In 
addition,  revisions  were  made  to 
chapters  regarding  program  authority 
and  administration,  failure  to  attain 
standards,  emergency  procedures, 
general  provisions,  standards  for 
stationary  sources  (including  air  quality 
permit  program),  outdoor  burning, 
fugitive  particulates,  solid  fuel  burning 
devices,  f^els.  motor  vehicles, 
enforcemt^nt  and  administrative 
procedures,  and  penalties.  In  most 
cases,  thffrule  revisions  are  either 
editorial  in  nature,  allow  for  easier  use 
through  reorganization,  clarify  existing 
policy,  arid/or  ensure  consistency  with 
the  Montana  and  Federal  Clean  Air 
Acts.  Since  the  State  is  constantly 
revising  i^s  rules,  the  county  must 
periodically  update  its  rules  to  stay 
consistenjl.  Finally,  several  provisions 
are  being iremoved  because  they  were 
not  appropriate  for  incorporation  into 
the  Fedei^lly  approved  SIP  for  various 
reasons.  The  more  substantive  revisions 
are  discussed  in  detail  below. 

1.  Revisions  to  Chapter  4,  Missoula 
County  Hir  Stagnation  and  Emergency 
Episode  Avoidance  Plan 

Numerous  revisions  were  made  to  the 
emergency  episode  avoidance  plan  to 
ensure  that  the  county  plan  is  as 
stringent  as.  or  consistent  with,  the 
States  plan.  For  example,  new 
requirem^'nts  were  added  for  emergency 
episode  operations  planning,  and  a  new- 
rule  statas  that  the  county  may  require 
sources  to  periodically  review  and 
update  their  abatement  plans,  and 
submit  them  for  review  and  approval.  In 
addition,  there  are  some  new  control 
activities  required  at  the  various  stages 
of  the  emergency  episode  avoidance 
plan.  These  revisions  satisfy  Federal 
Clean  Air  Act  requirements  and  are 
approvable. 


2.  Revisions  to  Chapter  6.  Standards  for 
Stationar\-  Sources.  Subchapter  1.  Air 
Quality  Permits  for  Air  Pollutant 
Sources 

The  construction  and  operating 
permits  programs  were  combined  into 
one  "air  quality  permit"  program. 
Requirements  for  public  review  of  air 
quality  permit  applications  were  added, 
to  be  consistent  with  Federal 
requirements.  .Mso,  clarification  was 
made  that  the  conditions  of  a 
construction  permit  are  permanent,  so 
there  is  always  an  enforceable  permit 
applicable  to  the  source.  Accordingly,  a 
sourc:e  is  required  to  renew  its 
combined  permit  every  5  years  (unless 
another  time  line  is  warranted  because 
additional  construction  that  is  not 
covered  by  an  existing  permit  begins  on 
the  source,  a  change  in  operation  could 
result  in  an  increase  of  emissions  at  the 
source,  the  permit  is  revoked  or 
modified,  or  the  permit  clearly  states 
otherwise).  A  source  whose  permit  has 
expired  ma\'  not  operate  without  the 
issuance  of  a  renewal  permit.  An 
exemption  from  the  requirement  to 
obtain  a  construction  permit  for  routine 
maintenance  and  repair  of  equipment 
was  clarified  such  that  it  does  not  apply 
to  the  replacement  of  equipment.  In 
addition,  definitions  for 
"commencement  of  construction"  and 
"source  "  have  been  added  to  be 
consistent  with  Federal  requirements. 
These  revisions  satisfy  Federal 
requirements  and  are  approvable.  Please 
note  that  in  addition  to  meeting 
Missoula's  permitting  requirements, 
major  sources  subject  to  Prevention  of 
Signific  ant  Deterioration  (PSD) 
permitting  requirements  and  several 
other  source  categories  must  obtain 
permits  to  construct  from  the  State  of 
Montana,  and  all  sources  subject  to  Title 
\'  of  the  Clean  Air  Ac)  must  obtain 
operating  permits  from  the  State. 

3.  Revisions  to  Chapter  7,  Outdoor 
Burning 

Numerous  revisions  were  made  to 
Chapter  7  to  clarify  the  meaning  of 
Missoula  City-C'ounty  Department  of 
Health's  (MCCDH's)  interpretation  of 
certain  rules.  For  instance,  the 
firefighter  training  rule  now  specifies 
that  the  MCCDH  will  inspect  ever\- 
structure  before  it  i^;  burned.  While  this 
had  been  MCCDH  prai  tic.e.  it  was  not 
clear  in  the  rules  previously.  In 
addition.  Impact  Zone  M  was  increased 
in  area.  The  purpose  of  the  Impact  Zone 
is  to  help  protect  the  ambient  air 
standards  in  a  populated  area  where 
smoke  is  only  one  of  many  air  pollution 
sources.  It  was  originally  established  as 
a  way  of  prioritizing  the  scrutiny  given 
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to  large  bums  occurring  in  the  autumn. 
The  adjustment  to  the  boundary  now 
will  take  inversion  effects  into  account 
and  thus  protect  the  public,  as  well  as 
mitigate  harm,  by  preventing  thick 
smoke  events  caused  by  air  flows 
draining  down  valleys  into  populated 
areas.  Also,  revisions  allow  for 
prescribed  wildland  burning  in  the 
Impact  Zone  onlv  on  days  of  good 
dispersion  throughout  the  period  of 
smoke  generation  (as  opposed  to  just  the 
day  that  the  fire  is  lit).  In  addition, 
provisions  were  added  for  bonfire 
permits.  Christmas  tree  waste  outdoor 
burning  permits  (to  be  consistent  with 
State  requirements),  and  public  notice 
requirements  for  outdoor  burning 
permit  applications.  The  revisions  to 
this  chapter  meet  Federal  Clean  Air  Act 
requirements  and  are  approvable. 

4.  Revisions  to  Chapter  8.  Fugitive 
Particulate 

The  definition  of ''approved  de-icer" 
was  revised  to  allow  for  a  "magnesium 
chloride  based  product  or  other  product 
with  similar  dust  suppression  properties 
*   *   *"  as  opposed  to  strictly  requiring 
a  magnesium  chloride  based  product. 
Since  any  alternative  will  have  to 
demonstrate  the  same  level  of  dust 
suppression.  EPA  believes  this  revision 
is  approvable.  In  addition,  some  new 
rules  were  added  to  this  chapter.  One 
rule  addresses  construction  sites  and 
specifies  what  reasonable  precautions 
must  be  taken  to  control  fugitive 
particulate  matter  emissions  .Another 
new  section  requires  new  roads  to  be 
paved  in  the  .Air  Stagnation  Zone.  Also, 
provisions  for  additional  options  to 
control  fugitive  emi.ssions  from  parking 
lots  in  the  .^ir  Stagnation  Zone  have 
been  expanded  However,  fugitive 
emissions  from  parking  lots  cannot 
increase  over  what  they  would  be  if 
paving  were  the  control  measure 
utilized  The  revisions  to  this  chapter 
meet  Federal  Clean  Air  Act 
requirements  and  are  approvable. 

5.  Revisions  to  Chapter  9.  Solid  Fuel 
Burning  Devices 

For  the  most  part,  the  changes  made 
to  this  chapter  were  editorial  in  nature 
or  merelv  clarified  the  current 
implementation  of  the  program  (e.g., 
removing  provisions  that  no  longer 
apply  because  certain  tvpes  of  solid  fuel 
burning  devices  are  no  longer  allowed 
to  be  installed  in  the  area)  The 
substantive  changes  made  to  this 
already  stringent  program  make  it  even 
more  stringent  Revisions  to  this  chapter 
include  a  streamlined  process  for 
certifying  that  woodsto\es  are  remo\ed 
at  the  time  of  the  sale  of  a  propertv 
(when  they  are  required  to  be  removed) 


Also,  a  requirement  was  added  that 
woodstoves  sold  in  the  Air  Stagnation 
Zone  must  be  labeled  if  they  cannot  be 
lawfully  installed  in  the  Air  Stagnation 
Zone.  These  changes  are  approvable. 

6.  Rules  Being  Removed  from  the 
Federally  Approved  SIP 

The  State  of  Montana  originallv 
submitted  Missoula's  National 
Standards  of  Performance  for  New 
Stationary  Soiu-ces  (NSPS)  and  40  CFR 
part  61  National  Emissions  Standards 
for  Hazardous  Air  Pollutants  (part  61 
NESHAPs)  regulations  (Rules  1423  and 
1424  under  the  old  numbering  system) 
for  approval  by  EP.A  as  part  of  the 
Montana  SIP.  EP.\  approved  this 
submittal  on  August  30.  1995  (60  FR 
45051).  With  a  November  14.  1997  SIP 
submittal,  the  State  requested  revisions 
to  these  rules.  Subsequent  to  the  1997 
submittal,  EPA  and  the  State  agreed  that 
these  rules  should  be  removed  from  the 
SIP  because  programs  for  which  EP.-\ 
can  delegate  authoritv  to  the  State,  such 
as  NSPS  and  NESHAPs  and  which  the 
State,  in  turn,  can  delegate  authority  to 
the  County,  if  appropriate,  should  not 
be  incorporated  into  the  SIP  Therefore, 
with  its  April  30,  2001  submittal,  the 
State  requested  that  Missoula's  NSPS 
and  part  61  NESHAPs  be  removed  from 
the  Federally  approved  SIP. 

In  addition,  rules  that  are  not 
generallv  related  to  attairunent  or 
maintenance  of  the  National  .Ambient 
Air  Quality  Standards  (N.AAQS)  also 
should  not  be  incorporated  in  the  SIP. 
Therefore,  although  the  State  of 
Montana  originally  submitted 
Missoula's  fluoride  emissions  standards 
rule  (Rule  1419  under  the  old 
numbering  system)  for  approval  by  EPA 
through  the  SIP  process  (see  59  FR  2537. 
January  18.  1994),  with  its  April  30. 
2001  submittal,  the  State  requested  that 
this  provision  also  be  removed  from  the 
Federally  approved  SIP. 

The  removal  of  these  rules  conforms 
with  the  requirements  of  section 
110(k)(6)  of  the  Federal  Clean  Air  Act 
and  is  approvable.  Finallv.  with  the 
removal  of  the  NSPS  and  part  61 
NESH.-\Ps  rules.  EPA  has  completed  its 
actions  on  the  November  14.  1997  SIP 
submittal 

III,  Section  110(1)  Analysis 

Section  llOdJ  of  the  Clean  .^ir  Act 
states  that  a  SIP  revision  cannot  be 

approved  if  the  revision  would  interfere 
with  an\-  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  toward  attainment  of 
the  N.\,-\QS  or  any  other  applicable 
requirement  of  the  .^ct   EP.A  approved 
the  Mi.ssoula  PM,-.  attainment 
demonstration  on  January  18.  1994  (59 


FR  2537)  and  subsequent  revisions  to 
the  Missoula  PMi,,  SIP  were  approved 
on  December  13,  1994  (59  FR  64133). 
August  30,  1995  (60  FR  45051),  and 
January  3,  2000  (65  FR  16).  EPA 
approved  the  Missoula  nonattainment 
area  plan  which  provided  for  the 
attainment  of  the  CO  NAAQS  [i.e.. 
attainment  demonstration)  on  January 
16,  1986  (51  FR  2397)  and  subsequent 
revisions  to  the  Missoula  CO  SIP  were 
approved  on  November  8.  1994  (59  FR 
55585),  December  13,  1994  (59  FR 
64133).  and  December  6,  1999  (64  FR 
68034).  The  area  has  been  maintaining 
the  NAAQS  for  many  years.  EPA  has 
determined  that  the  revisions  to  the 
Missoula  City-County  Air  Pollution 
Control  Program  that  are  the  subject  of 
this  document  do  not  interfere  with  the 
federaih'  approved  attainment 
demonstrations  for  the  area,  but  will 
enhance  the  area's  efforts  in  maintaining 
the  NAAQS  since  certain  requirements 
in  the  local  regulations  have  been 
strengthened  Therefore,  section  110(1) 
requirements  are  satisfied. 

r\'.  Final  .Action 

EPA  is  approving  the  revisions  to  the 
Missoula  City-County  Air  Pollution 
Control  Program,  as  submitted  bv  the 
Governor  with  a  letter  dated  April  30. 
2001.  The  revisions  being  approved 
include  extensive  renumbering  of  the 
program  and  completely  replace  the 
previous  version  of  the  program.  In 
addition,  the  rules  of  the  Missoula 
program  that  are  not  appropriate  for 
incorporation  into  the  SIP  are  being 
removed  from  the  federallv  approved 
plan.  The  approved  version  of  the 
Missoula  program  is  as  follows:  Chapter 
1.  Program  Authoritv  and 
.Administration:  Chapter  2,  Definitions; 
Chapter  3,  Failure  to  Attain  Standards; 
Chapter  4,  Missoula  County  Air 
Stagnation  and  Emergency  Episode 
Avoidance  Plan:  Chapter  5,  General 
Provisions,  Rules  5.101-5  103.  5.105- 
5.106.  and  5  112:  Chapter  6.  Standards 
for  Stationar\-  Sources.  Subchapter  1. 
Air  Quality  Permits  for  Air  Pollutant 
Sources,  Rules  6.101-6.103  and  6.105- 
6.109.  Subchapter  5.  Emission 
Standards.  Rules  6.501-6.504. 
Subchapter  6.  Incinerators.  Rules  6.601- 
6.604.  and  Subchapter  7,  Wood  Waste 
Burner"-,  Rules  6.701-6.703:  Chapter  7. 
Outdoor  Burning;  Chapter  8,  Fugitive 
Particulate:  Chapter  9.  Solid  Fuel 
Burning  Devices:  Chapter  10.  Fuels; 
Chapter  1 1 ,  Motor  Vehicles;  Chapter  14. 
Enforcement  and  Administrative 
Procedures;  Chapter  15.  Penalties; 
Appendix  A.  Maps;  Appendix  B, 
Missoula  s  Emergency  Episode 
Avoidance  Plan  Operations  and 
Procedures:  and  Appendix  D. 
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Oxygenatod  Fuels  Program  Sampling 
Requirements  for  Blending  Facilities. 

V.  Administrative  Requirements 

L  nder  E.xei  utive  Order  1286B  (58  FR 
S1735.  October  4.  1993).  this  action  is 
not  d  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  oi  Mrfnagement  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  E.xecutive  Order  13211. 

Acrtinns  C.niuernins  Regulations  That 
.Significanth'  Affect  Energ\  .Supply. 
Distribution,  or  Use"  (66^FR  283.t5.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.Administrator  (  ertifies  that  this  rule 
will  not  h,i\e  d  Mgnificant  economic 
unpai  I  on  a  substantial  number  of  small 
entitles  iiiuier  the  Regulatory  Flexibility 
Act  ,')  I    s  C.  fiOl  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
,in\;  additional  enforceable  duty  beyond 
that  recpured  h\  state  law.  it  does  not 
contain  <in\  unfunded  mandate  or 
signific  anth  or  uniquely  affect  small 
governments,  as  described  in  the 
I'nfunded  Mandates  Reform  Act  of  1995 
(Publu  Law  104-4' 

This  rule  alsM  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direc  t  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Cimernmtnit  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  lelationship  betwetui  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.-\ugust  10.  1999).  This  action  merely 
approves  ,1  state  rule  implementing  a 
Fed'Tai  st mdard.  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Exe<uti\e  Order  13045 
"Protection  of  (ihildren  from 
Environmental  Health  Risks  and  Safetv 
Risks    (62  FR  19885,  April  23.  1997),  ' 
because  it  is  not  economically 
significant. 

in  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  (  riteria  of 
the  Cllean  Air  .Act   In  this  context,  in  the 
absence  of  a  prior  existing  requirement 


for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U,S,C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Ccttigressional  Review  Act,  5 
U,S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a    major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  14.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relatiiins. 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dalfil;  October  .=i.  20U1. 
lack  W.  McGraw, 
Acting  R^ional  Administrator.  Region  VIII. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(54)  to  read  as 
follows: 

§52.1370    Identification  ot  plan. 

***** 

(c)  *   *   * 

(54)  The  Governor  of  Montana 
submitted  revisions  to  the  Missoula 
City-County  Air  Pollution  Control 
Program  with  a  letter  dated  April  30. 
2001.  The  revisions  completely  replace 
the  previous  version  of  the  program 
regulations  in  the  SIP. 

(i)  Incorporation  by  reference. 

(A)  November  17.  2000  Montana 
Board  of  Environmental  Review  order 
approving  revisions  to  the  Missoula 
City-County  Air  Pollution  Control 
Program  regulations. 

(B)  Missoula  City-County  Air 
Pollution  Control  Program  regulations 
as  follows:  Chapter  1.  Program 
Authority  and  Administration:  Chapter 
2.  Definitions:  Chapter  3.  Failure  To 
Attain  Standards;  Chapter  4.  Missoula 
County  Air  Stagnation  and  Emergency 
Episode  Avoidance  Plan:  Chapter  5. 
General  Provisions.  Rules  5.101-5.103, 
5.105-5.106.  and  5.112;  Chapter  6, 
Standards  for  Stationary  Sources. 
Subchapter  1.  Air  Quality  Permits  for 
Air  Pollutant  Sources.  Rules  6.101- 
6.103  and  6.105-6.109.  Subchapter  5. 
Emission  Standards,  Rules  6.501-6.504. 
Subchapter  6.  Incinerators.  Rules  6.601- 
6.604,  and  Subchapter  7,  Wood  Waste 
Burners.  Rules  6.701-6.703;  Chapter  7. 
Outdoor  Burning.  (Chapter  8.  Fugitive 
Particulate:  Chapter  9.  Solid  Fuel 
Burning  Devices;  Chapter  10,  Fuels: 
Chapter  11.  Motor  Vehicles:  Chapter  14. 
Enforcement  and  Administrative 
Procedures;  Chapter  15.  Penalties; 
Appendix  A.  Maps;  Appendix  B. 
Missoula's  Emergency  Episode 
Avoidance  Plan  Operations  and 

Proc  edures:  and  Appendix  D. 
Oxygenated  Fuels  Program  Sampling 
Requirements  for  Blending  Facilities, 
effective  November  17.  2000. 
jFRDoc.  01-28189  Filed  11-14-01;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD1 20-3071  a;  FRL-7100-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Maryland;  VOC  RACT  Determination 
for  the  Thomas  Manufacturing 
Corporation  Inc.  in  the  Baltimore 
Ozone  Nontattainmant  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  State 
of  Maryland's  State  Implementation 
Plan  (SIP).  The  revision  was  submitted 
by  the  Maryland  Department  of  the 
Environment  (MDEj  to  establish  and 
require  reasonably  available  control 
technology  (RACT)  for  a  major  source  of 
volatile  organic  compounds  (VOC)  in 
Marv  land,  the  Thomas  Manufacturing 
Corporation.  Inc.  This  source  is  located 
in  the  Baltimore  ozone  nonattainment 
area.  EPA  is  approving  this  revision  to 
establish  a  RACT  requirement  in  the  SIP 
in  accordance  with  the  Clean  Air  Act 
(CAA). 

DATES:  This  rule  is  effective  on 
December  31.  2001  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  December  17,  2001. 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
dire(  t  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  .Arnold.  Chief.  Air 
Quality  Planning  &  Information  Services 
Branch,  Air  Protection  Division. 
Mailcode  3AP21.  U.S.  Environmental 
Protection  Agency.  Region  III.  1650 
Arch  Street.  Philadelphia.  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  a\  ailable  for  public 
insp(?ction  during  normal  business 
hours  at  the  Air  Protection  Division, 
U,S.  Environmental  Protection  Agency. 
Region  III.  1650  .\rcb  Street. 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  US  Environmental 
Protef;tion  Agency.  401  M  Street.  SW, 
Washington.  DC  20460.  and  the 
Maryland  Department  of  the 
Envinmment.  2500  Broening  Highway. 
Baltimore.  Maryland.  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Magliocchetti  at  (215)  814- 
2174  at  the  EPA  Region  III  address 
^ove  or  by  e-mail  at 
magliocchetti.catherine@epa.gov  Please 


note  that  while  questions  may  be  posed 
via  telephone  and  e-mail,  formal 
comments  must  be  submitted,  in 
writing,  as  indicated  in  the  ADDRESSES 
section  of  this  document 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Februarv-  21.  2001.  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  revision  to  the  Maryland 
SIP  that  establishes  and  imposes  a 
source-specific  R.i\CT  determination  for 
the  Thomas  Manufacturing  Corporation, 
Inc.,  a  major  source  of  VOC's  in  the 
State  of  Maryland.  The  submittal 
consists  of  a  consent  order  that  imposes 
VOC  RACT  requirements  for  this  source. 
This  soiuxe  is  located  ia  Baltimore 
County.  Maryland  is  imposing  a  source- 
specific  RACT  determination  under 
COMAR  26.11.19.02  G.  Once  this  SIP 
revision  is  approved  by  EPA.  the 
Thomas  Manufacturing  Corporation  Inc. 
will  no  longer  be  subject  to  COM,\R 
26.11.06  06 

II.  Summary  of  the  SIP  Revision 

Thomas  Manufacturing  Corporation 
Inc.  is  a  light  bulb  coating  facility 
located  in  Baltimore  County.  Maryland. 
Thomas  Manufacturing  Corporation  Inc. 
is  a  major  VOC  emitting  facility.  The 
MDE  issued  a  consent  order  to  impose 
RACT  for  this  VOC  emitting  source  as 
follows. 

The  consent  order  for  this  facility 
requires  Thomas  Manufacturing 
Corporation  Inc.  to  operate  and 
maintain  the  existing  Carbon 
Adsorption/ Absorption  Unit  on  the  light 
bulb  coating  operation  to  reduce  VOC 
emissions.  The  source  also  must  operate 
the  control  system,  at  all  times,  in 
accordance  with  the  manufacturer's 
specifications.  The  source  must  adjust 
the  operating  cycles  of  adsorption  and 
desorption  to  maximize  \OC  recovery . 
and  in  no  event  can  the  cycles  exceed 
a  tyvo  (2)  hour  cycle.  The  source  is 
required  to  operate  and  maintain  the 
existing  Carbtrol  system  to  reduce  VOC 
emissions  from  the  material  mixing 
room.  The  source  must  operate  the 
control  system  at  all  times  in 
accordance  with  the  manufacturer's 
specifications.  The  source  must  use 
chemical  sensing  detector  tubes  to 
determine  when  carbon  breakthough 
occurs,  which  shall  be  defined  a.s  a  VOC 
reading  of  greater  than  or  equal  to  50 
parts  per  million  (ppm)  on  the  detector. 
Upon  detection  cjf  breakthrough,  the 
carbon  canisters  shall  be  removed  arid 
replaced  with  fresh  carbon  canisters.  All 
used  canisters  of  carbon  shall  be  capped 
to  prevent  fugiti\  e  emissions  until 
recovery'  has  taken  place. 


Thomas  Manufacturing  Corporation  Inc. 
agrees  to  design  and  operate  the  carbon 
control  system  to  reduce  VOC  emissions 
by  85  percent  or  more,  overall.  The 
source  shall  demonstrate  compliance 
through  the  calculation  of  monthly 
material  balance  under  which  the 
company  shall  record  the  total  VOC 
used  and  recovered  during  each 
calendar  month.  The  source  must  retain 
ill  VOC  use  and  recovery'  records  for 
three  years  and  make  such  records 
available  to  the  MDE  upon  request. 
Under  this  consent  order.  Thomas 
Manufacturing  Corporation  Inc.  shall 
not  be  subject  to  the  otherwise 
applicable  general  VOC  requirements  in 
COMAR  26.11.06.06.  provided  that  the 
source  achieves  and  maintains 
compliance  with  the  terms  of  the 
consent  order 

III.  Final  Action 

EPA  is  approving  this  revision  to  the 
Mar>land  SIP  submitted  by  MDE  on 
February-  21,  2001  to  establish  and 
require  \'OC  R-^CT  for  the  Thomas 
Manufacturing  Corporation  hic.  located 
in  the  Baltimore  area.  EPA  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comment. 
Hoyvever,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register.  EPA 
is  publishing  a  separate  document  that 
will  sene  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
December  31.  2001  without  further 
notice  unless  EPA  receives  adverse 
comment  by  December  17.  2001.  If  EPA 
receives  adverse  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time 

rV'.  Administrative  Requirt?ments 

A.  Gent-ml  Require  mi- nti, 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory'  action  '  and 
therefore  is  not  subject  to  review  b\  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  '  See  66  FR  28355. 
May  22.  2001.  This  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
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reqiaroments  beyund  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Re<^ulatory  Flexibility 
Act  (5  U.S.C.  601  et  saq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfundml  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
rfspunsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  (Irder  1317.5  (65 
FK  6724^1.  Nnvemht-r  <1.  2000),  nor  will 
It  have  substantial  direct  effects  on  the 
.States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
iin  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
l-.xerutive  Order  13132  (64  FR  43255, 
.\iii;ust  10.  1999).  because  it  merely 
apjHDves  a  state  rul(>  implementing  a 
F-ederal  standard,  and  does  not  alter  the 
rejdtifmship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Glean  Air  Act.  This  rule  also  is  not 
subiect  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economicallv  significant. 

In  reviewing  SIP  submissions,  EFA's 
role  is  to  approve  state  choices, 
provided  that  thev  meet  the  criteria  of 
the  f  :ledn  .-Xir  AcA.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
tor  the  .State  to  use  voluntaiA'  consensus 
standards  (VCS),  EP.'\  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VGS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VGS  in  place  of  a  SIP  submission 
that  otherwisf  sa!i-fies  the  provisions  of 
the  Glean  .\ir  Act.  Thus,  the 
r>'(|uiri'nients  of  section  12(d)  of  the 
N  It, mil  Technology  Transfer  and 
.\d\  iii(  einf>nt  Act  of  1995  (15  U.S.G. 
J" J  NOTE)  do  not  apply.  As  required  by 
sec  tion  3  of  Executive  Order  12988  (fii 
FR  4729,  February  7.  1996),  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct   EPA  has  complied 
w  ith  Executive  Order  12630  (53  FR 
HHn'l.  March  \5.  1988)  bv  examining  the 


takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  execujtiye  order.  This  rule  does  not 
impose  aa  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.G.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Go^gressional  Review  Act,  5 
U.S.G.  80J  et  seq.,  as  added  by  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  pnomulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Gongress  and  to  the  Gomptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.G.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  one  named 
source,    j 

C.  Petitio\is  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Glean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Gourt  of  Appeals  for  the 
appropriate  circuit  by  January  14,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action. 

This  action  approving  Maryland's 
source-sp)Bcific  RAGT  requirements  to 
control  VOG  emissions  from  the  Thomas 
Manufacturing  Gorporation  Inc.  in 
Maryland  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  GFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  October  31.  2001. 
Thomas  Voltagsio. 

AitisT^  Hfoinna!  Atlininistralor.  Region  III. 
40  CFR  part  52  is  amended  as  follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.\ulhorily:  42  1 '  S  C.  7401  I't  seq. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(167)  to  read  as 
follows: 

§52.1070     Identification  of  plan. 

***** 

(c)  *   *    * 

(167) 

(i)  Incorporation  b\  reference. 

(A)  Letter  dated  February  21.  2001 
submitted  by  the  Maryland  Department 
of  the  Environment  transmitting  the 
source-specific  VOG  R.\(T 
determination  for  the  Thomas 
Manufacturing  Gorporation  Inc..  in  the 
form  of  d  Gonsent  Order 

(B)  Gonsent  Order  for  the  Thomas 
Manufacturing  Gorporation  Inf.,  dated 
February  6,  2001, -with  an  effective  date 
of  February  15,  2001 

(ii)  .Additional  Materials — Other 
materials  submitted  bv  the  State  of 
Maryland  in  support  of  and  pertaining 
to  the  R.\GT  determination  for  the 
source  listed  in  paragraph  (c)(167)(i){B} 
of  this  section. 
[FR  D()(    01-281H-  Filed  11-14-01:  8:45  am) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  001005281-0369-02: 1.D, 
11 0801 D] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Sen.ice  (NMFS).  Natumal  Oceanic  and 
Atmospheric  Administration  (NOAAj, 
Gommerce. 
action:  Glosure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  king  mackerel  in  the 
exclusive  economic  zone  (FEZ)  in  the 
northern  Florida  west  coast  subzone. 
This  closure  is  necessary  to  protect  the. 
Gulf  king  mackerel  resource. 
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DATES:  The  closure  is  effective  12  noon, 
local  time.  November  10,  2001,  through 
June  30.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone  727-570- 
5305,  fax  727-570-5583,  e-mail 
Mark  Godchdrles@noad  t;o\ 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Gonser\'ation  and  Management  Act 
(Magnuson-Stevens  Act)  bv  regulations 
at  50  GFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  April  30,  2001  (66 
FR  17368.  March  30.  2001)  NMFS 
implemented  a  commercial  quota  of 
2.25  million  lb  (1.02  million  kg)  for  the 
eastern  zone  (Florida)  of  the  Gulf 
migratory  group  of  king  mackerel.  That 
quota  is  further  divided  into  separate 
quotas  for  the  Florida  east  coast  subzone 
and  the  northern  and  southern  Florida 
west  coast  subzones.  On  April  27,  2000, 
NMFS  implemented  the  final  rule  (65 
FR  16336,  March  28,  2000)  that  divided 
the  Florida  west  coast  subzone  of  the 
eastern  zone  into  northern  and  southern 
subzones.  and  established  their  separate 
quotas.  The  quota  new  ly  implemented 
for  the  northern  Florida  west  coast 
subzone  is  168,750  lb  (76.544  kg)(50 
GFR  622.42  (c)(l)(i)(A)(2)(iy)). 

Under  50  GFR  622.43  (a)(3),  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  (3ffice  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  168.750  lb  (76.544 
kg)  for  Gulf  group  king  mackerel  in  the 
northern  Florida  west  coast  subzone 
was  reached  on  November  9.  2001. 
.Accordingly,  the  commercial  fishery  for 
king  mackerel  in  the  northern  Florida 
west  coast  subzone  is  closed  at  12  noon. 
local  time,  November  10.  2001,  through 
June  30.  2002.  the  end  of  the  fishing 
year. 

The  Florida  west  coast  subzone  is  that 
part  of  the  eastern  zone  south  and  west 
of  25-20.4'  N.  lat   !a  line  directly  east 
from  the  Miami-Dade  County.  FL. 
boundary).  The  Florida  west  coast 
subzone  is  further  divided  into  northern 


and  southern  subzones.  The  northern 
subzone  is  that  part  of  the  Florida  west 
coast  subzone  that  is  between  26^19.8' 
N.  lat.  (a  line  directly  west  from  the  Lee/ 
Collier  County,  FL  boundary)  and 
87°31'06'  W.  long,  (a  line  directly  south 
from  the  Alabama/Florida  boundary). 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat,  during  the  closure, 
no  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  mackerel 
has  been  issued  may  fish  for  Gulf  group 
king  mackerel  in  the  EEZ  in  the  closed 
zones  or  subzones.  A  person  aboard  a 
vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratory- 
pelagic  fish  may  continue  to  retain  king 
mackerel  in  or  from  the  closed  zones  or 
subzones  under  the  bag  and  possession 
limits  set  forth  in  50  CFR  622.39 
(c)(l)(ii)  and  (c)(2),  provided  the  vessel 
is  operating  as  a  charter  vessel  or       * 
headboat.  A  charter  vessel  or  headboat 
that  also  has  a  commercial  king 
mackerel  permit  is  considered  to  be 
operating  as  a  charter  vessel  or  headboat 
when  it  carries  a  passenger  who  pays  a 
fee  or  when  there  are  more  than  three 
persons  aboard,  including  operator  and 
crew. 

During  the  closure,  king  mackerel 
from  the  closed  zones  or  subzones  taken 
in  the  EEZ,  including  those  harvested 
under  the  bag  and  possession  limits, 
may  not  be  purchased  or  sold.  This 
prohibition  does  not  apply  to  trade  in 
king  mackerel  from  the  closed  zones  or 
subzones  that  were  hanested.  landed 
ashore,  and  sold  prior  to  the  closure  and 
were  held  in  cold  storage  by  a  dealer  or 
processor. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  closure  must  be 
implemented  immediately  to  prevent  an 
overrun  of  the  commercial  quota  (50 
GFR  622.42  (c)(1))  of  Gulf  group  king 
mackerel,  given  the  capacity  of  the 
fishing  fieet  to  har\'est  the  quota 
quickly.  Overruns  could  potentially  lead 
to  further  overfishing  and  unnecessary- 
delays  in  rebuilding  this  resource. 
Therefore,  any  delay  in  implementing 
this  action  would  be  impractical  and 
contradictory  to  the  Magnuson-Stevens 
Act.  the  FMP,  and  the  public  interest. 
NMFS  finds,  for  good  cause,  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  use.  553  (d),  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  under  50  CFT? 
622.43  (a)  and  is  exempt  from  review- 
under  Executive  Order  12866. 

Authority:  16  U.S.G.  1801  et  seq. 


Dated:  November  8.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ational Marine  Fisheries  Ser\ice. 
!FR  Do(    m -28647  Filed  11-9-01:  4:32  pm| 

BILLING  CODE  351&-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[I.D.  110601A] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Gommerce. 

ACTION:  Quota  transfers:  fishery 

reopening. 

summary:  NMFS  adjusts  the  October- 
U'JL.  :..oer  subquota  for  the  General 
category  Atlantic  bluefin  tuna  (BFT) 
fishen.'  by  transferring  40  metric  tons' 
(mt)  from  the  Longline  South 
subcategory-  quota,  50  mt  from  the 
Angling  category  (25  mt  from  the  school 
size  class  North  and  25  mt  from  the 
school  size  class  South  subcategories), 
and  3  mt  from  the  Trap  category  for  a 
revised  coastwide  General  category 
subquota  of  approximately  431.9  mt  for 
October-December,  including  the 
addition  of  underharvest  from  previous 
time  periods.  NMFS  reopens  the 
coastwide  BFT  General  category  until 
the  adjusted  October-December 
subquota  has  been  filled.  These  actions 
are  being  taken  to  allow  for  maximum 
utilization  of  the  U.S.  landings  quota  of 
BFT  while  maintaining  a  fair 
distribution  of  fishing  opportunities, 
preventing  overharvest  of  the  adjusted 
subquotas  for  the  affected  fishing 
categories,  helping  to  achieve  optimum 
yield  in  the  General  category  fishen. , 
and  allowing  the  collection  of  a  broad 
range  of  data  for  stock  monitoring 
purposes,  consistent  with  the  objectives 
of  the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
(HMSFMP). 

DATES:  The  quota  transfers  are  effective 
November  9,  2001,  through  December 
31.  2001.  The  General  category- 
reopening  is  effective  November  12. 
2001.  through  December  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
\\<  Hai-    ir  r„:  ,si  wt.   w-n-.ni-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 


I 

I 
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Convention  Act  (16  U.S.C.  971  et  spf/.) 

and  the  Magnuson-Stevens  Fishery 
Conservation  an.i  Management  Act  (16 

r  S  C    1801  ft  s»'i/  ;  yovprning  the 
hdr\  t'st  of  Bfl"  In  [irr^ons  and  vessels 
Mih|t'(  t  to  !  ■  S   iurisdiction  are  found  at 
51)  t.FR  part  b35   Section  635.27 
Mibdi\  uies  the  U.S.  BFT  quota 
r('(  nmmended  bv  the  International 
('()miin>.-,i(in  for  the  Cionservation  of 
Atlantic  Tunas  among  the  various 
donit'stu:  fishing  categories. 

Quota  Transfers 

I  nder  the  imphmienting  regulations 
at  50  c;FR  635.27  (a)(8).  NMFS  has  the 
authority  to  transfer  quotas  among 
categories,  or.  as  appropriate, 
subcategories,  of  the  fisherv.  after 
considering  the  folhnving  factors:  (1) 
The  usefulness  of  information  obtained 
from  catches  in  the  particular  i;ategory 
for  biological  sampling  and  monitoring 
of  the  status  of  the  stock;  (2)  the  catches 
of  \ht'  particular  categorv  quota  to  date 
and  the  likelihood  of  closure  of  that 
>egment  of  the  fisherv  if  no  allocaticm  is 
made.  (.Jl  the  projected  abilitv  of  the 
\f' ssh'U  fishing  under  the  particular 
'  a'iuor\  quota  to  harvest  the  additional 
aniouni  of  BFT  before  the  end  of  the 
fishiric  \edr;  i'4)  the  estimated  amounts 
by  whu  h  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
e\(  eeded:  (5)  the  effects  of  the  transfer 
on  BFT  rebuilding  and  overfishing:  and 
(6)  the  effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
HMS  F\!P 

If  it  i>  determined,  based  on  the 
fji  tiifv  listed  here  and  the  probability  of 
r\(  (■•'ding  the  total  quota,  that  vessels 
fl^h!n4  unficr  anv  category  or 
>ubi  dtfi:,,r\  quota  are  not  likely  to  take 
that  (juota  NMFS  mav  transfer  inseason 
anv  portion  of  the  remaining  quota  of 
that  fishing;  categorv  to  any  other  fishing 
categor\  or  to  th"  Reserve  quota. 

Quota  Adjustment.s 

.■\iinual  BF-T  quot.i  >p>'cihcation^ 
issui'd  under  *?  6  i5  2~  [irovide  for  a 
ijurjta  of  666.7  mt  of  largf  medium  and 
giant  BFT  to  be  harvested  from  the 
regulatory  area  by  vessels  fishing  under 
the  Ceneral  categorv  quota  during  the 
2001  fishing  vear  The  General  category 
BFT  quota  is  further  subdivided  into 
time  penoci  subquotas  to  provide  for 
broad  temporal  and  geographic 
distribution  of  scumtific  data  collection 
and  fishing  opportunities  The  October- 
December  subquota  was  mitiallv  >et  at 
65  7  mt  for  the  2001  fishing  vear.  and 
IS  currently  338.9  mt.  afier  the  addition 
of  approximately  ll.i  2  mt  of 
unharvested  subquota  from  previous 
periods  and  a  previous  quota  transfer  of 
160  mt  (66  FR  53346,  ()c:toher  22.  2001' 


As  of  October  26,  2001,  General  category 
landings  against  this  adjusted  October- 
December  subquota  have  totaled 
approximately  402.1  mt,  exceeding  the 
available  coastwide  quota  by  64.5  mt. 
An  additional  10  mt  has  been  set  aside 
for  the  traditional  fall  New  York  Bight 
fishery. 

After  considering  the  factors  for 
making  transfers  between  categories, 
NMFS  has  determined  that  40  mt  of  the 
remaining  adjusted  Longline  South 
subcategory  quota  of  approximately 
116.6  mt  should  be  transferred  to  the 
General  category  quota.  While 
substantial  quota  remains  in  the 
Longline  category,  NMFS  is  in  the 
process  of  developing  proposed 
regulations  to  adjust  the  target  catch 
requirements  for  pelagic  longline 
vessels  retaining  bluefin  tuna,  and  is 
therefore  not  transferring  additional 
quota  from  the  Longline  categorv.  NMFS 
has  also  determined  that  50  mt  of  the 
remaining  Angling  school  subcategorv 
quota  of  approximately  118.7  mt  (25  mt 
of  the  remaining  Angling  school  north 
subcategory  quota  of  approximate] v  74  7 
mt,  and  25  mt  of  the  remaining  Angling 
school  scHith  subcategory  quota  of 
approximately  59  mt)  should  be 
transferred  to  the  General  category. 
Finally,  NMFS  has  determined  to 
transfer  3  mt  of  the  remaining  Trap 
category  quota  of  3.9  mt  into  the  General 
category  quota.  The  adjusted  subquota 
for  the  coastwide  General  categor\ 
fishery  for  the  October-December  period 
is  431.9  mt.  Landings  of  Trap  categorv 
BFT  have  been  nonexistent  in  recent 
years  and  this  transfer  should  not 
adversely  impact  this  category. 

Once  the  adjusted  General  category 
subquota  for  the  October-December 
period  has  been  attained,  the  coastwide 
fishery  will  be  close.  Announcement  of 
the  closure  will  be  filed  with  the  Office 
of  the  Federal  Register,  stating  the 
effective  date  of  closure,  and  further 
communicated  through  the  Highly 
Migratory  Species  Fax  Network,  the 
Atlantic  Tunas  Information  Line,  NOAA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of 
c;l()sure  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  Atlantic  Tunas 
Information  Line  at  (888)  USA-TUNA  or 
(978)  281-9305.  to  check  the  status  of 
the  fishery  before  leaving  for  a  fishing 
trip. 

Cia.ssincation 

This  action  is  taken  under  50  CFR 
6  ^5.23  and  635.27.  is  consistent  with 
the  management  measures  contained  in 
the  HMS  FMP.  and  is  exempt  from 
review  under  Executive  Orcier  12866 


Authority:  iB  U.S.C.  971  et  seq.  and  16 

L'.S.C.  IBoi  ct  seq. 

Dated:  November  9,  2001. 
Brur.e  C.  Morehead. 
A(  ting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service, 
jFR  Doc.  01-28648  Filed  11-9-01;  4:32  pm) 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  010208032-1109-02;  I.D. 
11 0701 E] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Fishery; 
Commercial  Quota  Transfer 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAAJ, 
Commerce. 

ACTION:  Commercial  quota  transfer. 


SUMMARY:  NMFS  announces  that  the 
Commonwealth  of  Virginia  has 
transferred  a  total  of  100.000  lb  (45.372 
kg)  of  commercial  bluefish  quota  to  the 
State  of  .New  York  fcjr  2001.  NMFS  has 
adiusted  the  quotas  and  announces  the 
revised  commercial  quotas  for  Virginia 
and  New  York.  This  action  is  permitted 
under  the  regulation'^  implementing  the 
Fishery  Management  Plan  for  the 
Bluefish  Fishery  (FMP)  and  is  intended 
to  reduce  discards  and  prevent  negative 
economic  impacts  to  the  New  York 
commercial  bluefish  fisherv. 
DATES:  Effective  November  15.  2001 
through  December  31.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Mvles  Raizin,  Fisherv  Policv  .\nalvst, 
(978)  281-9104.  fax  (978)281-9135,  e- 
mail  Myles.A.RaizinQncxia.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  .Atlantic 
bluefish  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  Maine  through  Florida.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  648.160, 

The  initial  total  commercial  quota  for 
bluefish  for  the  2001  calendar  vear  was 
set  equal  to  9.583.010  lb  (4,348,008  kg) 
(66  FR  23625.  May  9.  2001).  The 
resulting  quota  for  New  York  was 
995,204  lb  (451,544  kg),  and  for  Virginia 
was  1.138,412  lb  (516.521  kg).  Effective 
August  2,  2001.  (66  FR  41151)  Virginia 
transferred  300.000  lb  (136,116  kg)  of  its 
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quota  to  North  Carolina,  leaving  838.412 
lb  (380.405  kg)  available  to  Virginia. 

The  FMP  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Administrator. 
Northeast  Region,  NMFS  (Regional 
Administrator),  to  transfer  or  combine 
part  or  all  of  their  annual  commercial 
quota.  The  Regional  Administrator  must 
consider  the  criteria  set  forth  in  § 
648.160(f)(1)  in  the  evaluation  of 
requests  for  quota  transfers  or 
combinations. 

Virginia  has  agreed  to  transfer  100.000 
lb  (45.360  kg)  of  its  2001  commercial 


quota  to  New  York.  The  revised  quotas 
for  the  calendar  vear  2001  are:  Virginia, 
738.412  lb  (335.033  kg),  and  New  York, 
1.095.204  lb  (496.784  kg).  The  Regional 
Administrator  has  determined  that  the 
criteria  set  forth  in  §  648.160(f)(1)  have 
been  met.  This  action  does  not  alter  any 
of  the  conclusions  reached  in  the 
environmental  assessment  for  the  2001 
specifications  for  the  Atlantic  bluefish 
fishery.  This  is  a  routine  administrative 
action  that  reallocates  commercial  quota 
within  the  scope  of  previously 
published  environmental  analyses. 


Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review- 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  9.  2001. 
R,(h,ird  \V.  Surdi 

.■\(  iiiig  iJirector,  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fisheries  Service. 
IFR  Dor.  01-28663  Filed  11-14-01:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  fo  the  public  of  the  proposed 
■ssuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 06186-00] 
RIN  1545-AW36 

Withdrawal  of  Proposed  Regulations 
Relating  to  Certain  Corporate 
Reorganizations  Involving  Disregarded 
Entities 

agency:  Internal  Revenue  Service  (IRS). 

Tp'Msun.' 

ACTION:  Withdrawal  of  notice  of 

[irn|insi.,i  nilemaking. 


Federal  Register 

Vol.  H6,  No.  221 

Thursday.  November  15.  2001 


SUMMARY:  This  document  withdraws  a 
notiLL'  of  proposed  rulemaking  relating 
to  certain  corporate  reorganizations 
itmU  iim  disregarded  entities.  The 
[sn  [I  s»'ii  regulations  were  published  on 
Mdv  Ifi.  2000,  and  a  public  hearing  on 
tht'  rcguldtions  was  held  on  August  8, 
iOOO  In  addition,  written  comments 
were  received.  After  consideration  of 
the  comments  received,  the  IRS  and 
Treasun,'  have  decided  to  withdraw  the 
proposed  regulations  and  issue  new 
[)roposed  regulations, 
DATES:  These  proposed  regulations  are 
w  i!h(lr,.uvn  \'o\i'inher  15,  2f)01 
FOR  FURTHER  INFORMATION  CONTACT: 
K.uinalri  Ntomhrun  (202)  622-7750  (not 

.1    tMii-tri'C  (  all; 

SUPPLEMENTARY  INFORMATION: 
Background 

( )n  May  t6.  2000.  the  IRS  issued 
proposed  Peguifttions  relating  to  certain 
corporate  reorganizations  involving 
disregarded  entities  (65  FR  31115).  After 
consideration  of  comments  received  on 
the  proposed  regulations,  the  IRS  and 
Tre.isury  have  decided  to  issue  new 
proposed  regulations  on  this  matter. 
Ac:cordingly,  the  proposed  regulations 
published  on  Ma\  IB   jnoo.  are 
withdrawn 

Drafting  Information 

The  principal  author  of  this 
u  ith.irawal  notice  is  Reginald  Mombrun 


of  the  Office  of  the  Associate  Chief 
Counsel  (Corporate). 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirement. 

Withdrawal  of  Notices  of  Proposed 
Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  May  16,  2000  (65  FR  31115) 
is  hereby  withdrawn. 

Robert  E.  VVenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  0(1-28671  Filed  11-14-01;  8:45  anij 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG- 126485-01] 
RIN  154S-BA06 

Statutory  Mergers  and  Consolidations 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

4 — 

SUMMARY:  This  document  contains 
proposed  regulations  that  define  the 
term  statutory  merger  or  consolidation 
as  that  term  is  used  in  section 
368(a)(1)(A).  The  proposed  regulations 
permit  certain  transactions  involving 
entities  that  are  disregarded  as  entities 
separate  from  their  corporate  owners  for 
Federal  tax  purposes  to  qualify  as  a 
statutory  merger  or  consolidation.  These 
proposed  regulations  affect  corporations 
engaging  in  statutory  mergers  and 
consolidations,  and  their  shareholders. 
This  document  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
and  requests  to  speak  (with  outlines  of 
oral  comments  to  be  discussed)  at  the 
public  hearing  scheduled  for  March  13. 
2002.  must  be  received  by  February  20. 
2002. 

ADDRESSES:  Send  submissions  to 
c:c.ri  A:RL:  (REG-126485-01).  room 
5226.  Internal  Revenue  Service.  P.O. 
Box  7604,  Ben  Franklin  Station, 


Washington.  DC  20044.  Submissions 
may  be  hand  delivered  Mondav  through 
Fridav  between  the  hours  of  8  am  and 
5  pm  to:  CC:ITA:Ri:  (RECr-1 26485-01). 
Courier's  desk.  Internal  Revenue 
Service.  1111  Constitution  .Avenue,  NW, 
Washington.  DC  20044.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  Tax  Reg  option  on  the  IRS 
Home  Page,  or  by  submitting  comments 
directly  to  the  IRS  Internet  site  at  http: 
//www. irs.gov/tax_regs. reglist.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Reginald  Mombrun  (202)  622-7750  or 
Mariene  P.  Oppenheim.  (202)  622-7770: 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Lanita  Van  Dvke.  (202)  622- 
7180  (not  toil-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

A.  Section  368lal  Generally 

The  Internal  Revenue  Code  of  1986 

(the  fk)de)  provides  general 
nonrecognition  treatment  for 
reorganizations  specificallv  described  in 
section  368(a).  Section  :^68(a){l)(A) 
provides  that  the  term  reorganization 
includes  "a  statutory  merger  or 
consolidation.  "  Section  1.368-2(b)(l) 
currently  provides  that  a  statutory 
merger  or  consolidation  must  be 
"effected  pursuant  to  the  corporation 
laws  of  the  United  States  or  a  State  or 
Territory  or  the  District  of  Columbia."  A 
transaction  will  only  (jualifv  as  a 
reorganization  under  section 
368(a){lJ(Aj.  however,  if  it  satisfies 
certain  nonstatutory  requirements, 
including  the  business  purpose 
requirement  of  *?  1.368- 1(b),  the 
continuity  of  business  enterprise 
requirement  of  Sj  1.368-l(d).  and  the 
continuitv  of  interest  requirement  of 
§1.368-l(e). 

B.  Disregarded  Entities  Generally 

A  business  enfitv  (as  defined  in 
§3O1.7701-2(a))  that  has  only  one 
owner  may  be  disregarded  as  an  entity 
separate  from  its  owner  for  Federal  tax 
purposes.  Examples  of  disregarded 
entities  include  a  domestic  single 
member  limited  liability  company  that 
does  not  elect  to  be  classified  as  a 
corporation  for  Federal  ta.\  purposes,  a 
corporation  las  defined  in  *?  301. 7701- 
2(b))  that  is  a  qualified  REIT  subsidiary 
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(within  the  meaning  of  section 
856(i)(2)),  and  a  corporation  that  is  a 
qualified  subchapter  S  subsidiary- 
(within  the  meaning  of  section 
1361(b)(3)(B)). 

Because  qualified  REIT  subsidiaries 
and  qualified  subchapter  S  subsidiaries 
are  corporations  under  state  law,  state 
merger  laws  generally  permit  them  to 
merge  with  other  corporations.  In 
addition,  many  state  merger  laws  permit 
a  limited  liability  company  to  merge 
with  another  limited  liability  company 
or  with  a  corporation. 

C.  Previous  Proposal  of  Regulations 

On  May  16.  2000,  the  IRS  and 
Treasurv  issued  a  notice  of  proposed 
rulemaking  (REG- 106 186-98.  65  FR 
31115)  providing  guidance  under 
section  368(a){ll(A).  including  guidance 
regarding  whether  certain  mergers 
involving  disregarded  entities  may 
qualif\-  as  statutory-  mergers  under 
section  368(a)(1)(A)  (hereinafter  referred 
to  as  the  2000  proposed  regulations). 
The  2000  proposed  regulations  provided 
that  neither  the  merger  of  a  disregarded 
entity  into  a  corporation  nor  the  merger 
of  a  target  corporation  into  a  disregarded 
entity  was  a  statutory  merger  or 
consolidation  qudlif^  ing  as  a 
reorganization  under  section 
368(a)(1)(A). 

A  public  hearing  on  the  2000 
prt)posed  regulatirms  was  held  on 
August  8.  2000  In  addition,  written 
comments  were  received   While 
commentators  generallv  agreed  that  the 
merger  of  a  disregarded  entity  into  a 
corporation  should  not  qualify  as  a 
statutory  merger  under  section 
368(a)(1)(A),  commentators  asserted  that 
the  merger  of  a  target  corporation  into 
a  disregarded  entity  with  a  corporate 
owner  should  be  able  to  qualify'  as  a 
statutory  merger  under  section 
368(a)(lKA).  Commentators  argued  that 
not  permitting  the  merger  of  a  target 
corporation  into  a  disregarded  entity  to 
qualifi.'  as  a  statutory  merger  under 
section  368(a)(l)(Al  is  inconsistent  with 
the  genera!  treatment  of  the  disregarded 
entity  as  a  division  of  its  owner  for 
Federal  tax  purposes. 

Explanation  of  Provisions 

A  Definitions 

After  consideration  of  the  comments 
received,  the  IRS  and  Treasurv  ha\  e 
decided  to  withdraw  the  2000  proposed 
regulations  and  issue  new  proposed 
regulations  (hereinafter  referred  to  as 
the  2001  proposed  regulatiims)  to 
provide  guidance  concerning  the 
definition  of  the  terms  statutory  merger 
and  consolidation  as  those  terms  are 
used  in  section  368(a)(1)(A).  including 


as  those  terms  relate  to  transactions 
involving  disregarded  entities. 

The  2001  proposed  regulations 
introduce  a  number  of  terms  that  are 
employed  in  the  definition  of  statuton.' 
merger  or  consolidation.  The  term 
disregarded  entity  is  defined  as  a 
business  entity  (as  defined  in 
§  301.7701-2(a))  that  is  disregarded  as 
an  entity  separate  from  its  owner  for 
Federal  tax  purposes.  The  term 
combining  entity  is  defined  as  a 
business  entity  that  is  a  corporation  (as 
defined  in  ^  3bl.7701-2(b))  that  is  not  a 
disregarded  entity.  The  term  combining 
unit  is  defined  as  a  combining  entity 
and  all  disregarded  entities,  if  any,  the 
assets  of  which  are  treated  as  owned  by 
such  combining  entity  for  Federal  tax 
purposes. 

Tne  2001  proposed  regulations 
provide  that,  for  purposes  of  section 
368(a)(1)(A),  a  statutory  merger  or 
consolidation  must  be  effected  pursuant 
to  the  laws  of  the  United  States  or  a 
State  or  the  District  of  Columbia. 
Pursuant  to  such  laws,  the  following 
events  must  occur  simultaneously  at  the 
effective  time  of  the  transaction:  (1)  all 
of  the  assets  (other  than  those 
distributed  in  the  transaction)  and 
liabilities  (except  to  the  extent  satisfied 
or  discharged  in  the  transaction)  of  each 
member  of  one  or  more  combining  units 
(each  a  transferor  unit)  become  the 
assets  and  liabilities  of  one  or  more 
members  of  one  other  combining  unit 
(the  transferee  unit);  and  (2)  the 
combining  entity  of  each  transferor  unit 
ceases  its  separate  legal  existence  for  all 
purposes 

Tne  IRS  and  Treasury  believe  that 
these  definitions  of  statutory  merger  and 
consolidation  are  consistent  with  the 
principles  of  current  law.  See  Cortland 
Specialt\'  Co.  v.  Commissioner.  60  F.2d 
937  (2d  Cir.  1932).  cert  denied.  288  U.S. 
599  (1933);  Rev   Rul   2000-5  (2000-1 
C.B.  436).  In  particular,  the  IRS  and 
Treasury  do  not  intend  for  the 
requirement  that  all  of  the  assets  of  one 
or  more  transferor  units  be  transferred 
in  the  statutor\'  merger  or  consolidation 
to  be  interpreted  in  the  same  manner  as 
the  " substantial! v  all"  requirement  of 
368(a)(1)(C).  368(a)(1)(D).  368(a)(2)(D). 
and  368(a)(2)(E).  However,  the  IRS  and 
Treasun*  do  intend  this  requirement  to 
ensure  that  divisive  transactions  do  not 
qualify  as  statutor>-  mergers  or 
consolidations  under  section 
368(a)(l!(A)   Spe  Rev  Rul.  2000-5. 

In  addition  the  2001  proposed 
regulations,  like  the  2000  proposed 
regulations,  remove  the  word 
corporation  from  the  requirement  that, 
in  order  to  qualif>'  as  a  reorganization 
under  section  368(a)(1)(A).  a  merger  or 
consolidation  must  be  "effected 


pursuant  to  the  corporation  laws."  This 
change  conforms  the  regulations  to  the 
IRS's  long-standing  position  that  a 
transaction  may  qualify'  as  a 
reorganization  under  section 
368(aKl){A)  even  if  it  is  undertaken 
pursuant  to  laws  other  than  the 
corporation  law  of  the  relevant 
jurisdiction.  SeeKev.  Rul.  84-104 
(1984-2  C.B.  94)  (treating  a 
consolidation  pursuant  to  the  National 
Banking  Act.  12  U.S.C.  215.  as  a  merger 
for  Federal  tax  purposes). 

Finally,  the  2001  proposed 
regulations  remove  the  word  "TerritorN" 
from  the  types  of  jurisdictions  pursuant 
to  the  laws  of  which  a  transaction  that 
qualifies  as  a  reorganization  under 
section  368(a)(1)(A)  may  be  effected  to 
be  consistent  with  the  definition  of 
domestic  under  section  7701(a)(4). 
which  was  amended  bv  section  1906(c) 
of  Tax  Reform  Act  of  1976  (Public  Law 
94-455;  90  Stat   1525). 

In  this^uidance  project,  the  IRS  and 
Treasur)'  are  not  addressing  the 
treatment  under  section  368(a)(1)(A)  of 
transactions  that  involve  one  or  more 
foreign  corporations.  As  discussed 
below,  the  IRS  and  Treasur\'  are 
considering  issuing  guidance  regarding 
such  transactions  as  part  of  a  separate 
regulations  project. 

B  Mergers  Involving  Disregarded 
Entities 

The  2001  proposed  regulations' 
definition  of  a  statutory  merger  or 
consolidation,  unlike  the  approach  of 
the  2000  proposed  regulations,  permits 
certain  statutory  mergers  and 
consolidations  involving  disregarded 
entities  to  qualif\'  as  statutory-  mergers 
and  consolidations  under  section 
368(a)(1)(A).  However,  the  2001 
proposed  regulations  provide  that  such- 
a  transaction  in  which  any  of  the  assets 
and  liabilities  of  a  combining  entity  of 
a  transferor  unit  become  assets  and 
liabilities  of  one  or  more  disregarded 
entities  of  the  transferee  unit  is  not  a 
statutory  merger  or  consolidation  within 
the  meaning  of  section  368(a)(1)(A) 
unless  such  combining  entity,  the 
combining  entity  of  the  transferee  unit, 
such  disregarded  entities,  and  each 
business  entity  through  which  the 
combining  entity  of  the  transferee  unit 
holds  its  interests  in  such  disregarded 
entities  is  organized  under  the  laws  of 
the  United  States  or  a  State  or  the 
District  of  Columbia. 

Permitting  certain  transactions 
involving  disregarded  entities  that  have 
a  single  corporate  owner  to  qualify  as 
statutory  mergers  and  consolidations  for 
purposes  of  section  368(a)(1)(A)  is 
appropriate  because  it  is  consistent  w  ith 
the  general  treatment  of  a  disregarded 
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entity  a.s  a  division  of  its  owner. 
Therefore,  under  the  2001  proposed 
roguldfions.  the  merger  of  a  target 
corporation  into  a  disregarded  entity 
may  qudlif>'  as  a  statutory  merger  or 
consolidation  for  purposes  of  section 
.168(a)(:)(A).  Consistent  with  the  2000 
proposed  regulations,  however,  the  2001 
proposed  regulations  do  not  permit  the 
merger  of  a  disregarded  entity  into  a 
member  of  a  transferee  unit,  where  the 
owner  of  the  disregarded  entity  does  not 
also  merge  into  a  member  of  the 
transferee  unit,  to  qualify  as  a  statutory 
merger  or  consolidation  under  section 
j68la)(l)(A).  In  such  a  transaction,  all  of 
the  transferor  unit's  assets  mav  not  be 
transferred  to  the  transferee  unit,  with 
the  result  that  tht>  transferor  unit's  assets 
mav  be  di\ided  between  the  transferor 
unit  and  the  transferee  unit.  Moreover, 
the  separate  legal  existence  of  the 
combining  entitv  of  the  transferor  unit 
does  not  terminate  as  a  matter  of  law. 
Although  such  a  transaction  cannot 
qudlif%'  as  a  statutory  merger  or 
consolidation  under  section 
;?6H(aHlKA).  It  mav  qualify  for 
nonrecognition  treatment  under  other 
provisions  of  the  Code. 

('  Request  for  Comments 

Treasury  and  the  IRS  are  considering 
further  revisions  to  the  regulations 
under  section  .368(a)(1)(A)  to  address 
statutory  mergers  and  consolidations 
that  involve  one  or  more  foreign 
corporations,  including  transactions 
involving  a  disregarded  entity. 
Comments  are  requested  regarding  the 
appropriate  scope  for  any  such  revision. 
Comments  also  are  specifically 
requested  concerning  what  related 
changes  would  be  necessan'  to  the 
regulations  under  sections  358 
(concerning  the  determination  of  stock 
basis  in  certain  triangular 
reorganizations).  367.  and  897,  as  well 
as  other  international  provisions  of  the 
Code  Becau.se  a  revision  of  the 
regulations  md\  include  revisions 
related  to  transactions  under  foreign 
merger  or  cfinsolidation  laws,  comments 
are  requested  on  what  changes,  if  anv. 
may  be  appropriate  to  the  definition  of 
a  statutor\'  merger  or  consolidation  to 
facilitate  the  application  of  the 
definition  in  the  context  of  the  laws  of 
a  foreign  jurisdiction.  Finally, 
comments  are  requested  regarding  what 
additional  reporting  requirements  may 
be  appropriate  to  facilitate 
administration  of  the  rules  regarding 
statutory  mergers  or  con.solidations 
involving  foreign  entities. 

Effective  Date 

These  regulations  are  proposed  to 
apply  to  transactions  occurring  on  or 


after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory-  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f),  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
to  the  IRS.  Alternatively,  taxpayers  may 
submit  comments  electronically  via  the 
Internet  by  selecting  the  Tax  Regs 
option  on  the  IRS  Home  Page,  or  by 
submitting  comments  directly  to  the  IRS 
Internet  site  at  http://www.irs.gov/ 
taxregs/reglist.html.  The  IRS  and 
Treasury  Department  request  comments 
on  the  clarity  of  the  propo-sed  rules  and 
how  they  can  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  March  13.  2002  beginning  at  10  am 
in  the  auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
N\V.  Washington.  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (a  signed 


original  and  eight  (8)  copies)  by 
February  20,  2002.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
reviewing  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Reginald 
Mombrun  and  Marlene  P.  Oppenheim  of 
the  office  of  the  Associate  Chief  Counsel 
(Corporate).  IRS.  However,  other 
personnel  from  the  Treasur\-  and  the  IRS 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
prepared  to  be  amended  as  follows: 

PART  1—  INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows; 

Authority:  26  U.S.C.  780.5  *    *    * 

Par.  2.  In  §  1.368-2,  paragraph  (b)(1) 
is  revised  to  read  as  follows: 

§  1 .36&-2    Definition  of  terms. 

***** 

(b)(l)(i)  Definitions.  For  purposes  of 
this  paragraph  {b)(l).  the  following 
terms  shall  have  the  following 
meanings: 

(A)  Disregarded  entity.  A  disregarded 
entity  is  a  business  entity  (as  defined  in 
§  301.7701-2(a)  of  this  chapter)  that  is 
disregarded  as  an  entity  separate  from 
its  owner  for  Federal  tax  purposes. 
Examples  of  disregarded  entities 
include  a  domestic  single  member 
limited  liability  company  that  does  not 
elect  to  be  classified  as  a  corporation  for 
Federal  tax  purposes,  a  corporation  (as 
defined  in  §  301.7701-2(b)  of  this 
chapter)  that  is  a  qualified  REIT 
subsidiary  (within  the  meaning  of 
section  856(i)(2)).  and  a  corporation  that 
is  a  qualified  subchapter  S  subsidiary 
(within  the  meaning  of  section 
1361(b)(3)(B)). 

(B)  Combining  entity.  A  combining 
entity  is  a  business  entity  that  is  a 
corporation  that  is  not  a  disregarded 
entity. 

(C)  Combining  unit.  A  combining  unit 
is  comprised  solely  of  a  combining 
entity  and  all  disregarded  entities,  if 
any.  the  assets  of  which  are  treated  as 
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owned  by  such  combining  entity  for 
Federal  tax  purposes. 

(ii)  Statuton'  merger  or  consolidation 
generally.  For  purposes  of  section 
368(a)(l'](A).  a  statutory  merger  or 
consolidation  is  a  transaction  effected 
pursuant  to  the  laws  of  the  United 
States  or  a  State  or  the  District  of 
Columbia,  in  which,  as  a  result  of  the 
operation  of  such  laws,  the  following 
events  occur  simultaneously  at  the 
effective  time  of  the  transaction — 

(A)  All  of  the  assets  (other  than  those 
distributed  in  the  transaction)  and 
liabilities  (except  to  the  extent  satisfied 
or  discharged  in  the  transaction)  of  each 
member  of  one  or  more  combining  units 
(each  a  transferor  unit)  become  the 
assets  and  liabilities  of  one  or  more 
members  of  one  other  combining  unit 
(the  transferee  unit);  and 

(B)  The  combining  entity  of  each 

.  transferor  unit  ceases  its  separate  legal 
existence  for  all  purposes. 

(iii)  Statuton,-  merger  or  consolidation 
involving  disregarded  entities.  A 
transaction  effected  pursuant  to  the  laws 
of  the  United  States  or  a  State  or  the 
District  of  Columbia  in  which  any  of  the 
assets  and  liabilities  of  a  combining 
entity  of  a  transferor  unit  become  assets 
and  liabilities  of  one  or  more 
disregarded  entities  of  the  transferee 
unit  is  not  a  statutory'  merger  or 
consolidation  within  the  meaning  of 
section  368(a)(1)(A)  and  paragraph 
(b)(l)(ii)  of  this  section  unless  such 
combining  entity,  the  combining  entity 
of  the  transferee  unit,  such  disregarded 
entities,  and  each  business  entity 
through  which  the  combining  entity  of 
the  transferee  unit  holds  its  interests  in 
such  disregarded  entities  is  organized 
under  the  laws  of  the  United  States  or 
a  State  or  the  District  of  Columbia. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of 
paragraph  (b)(1)  of  this  section.  In  each 
of  the  examples,  except  as  otherwise 
provided,  each  of  V,  Y.  and  Z  is  a 
domestic  corporation.  X  is  a  domestic 
limited  liability  company.  Except  as 
otherwise  provided.  X  is  wholly  owned 
by  Y  and  is  disregarded  as  an  entity 
separate  from  Y  for  Federal  tax 
purposes.  The  examples  are  as  follows: 

Example  I.  Divisive  transaction  pursuant 
to  a  merger  statute,  (i)  Under  State  VV  law, 
Z  transfers  some  of  its  assets  and  liabilities 
to  V.  retains  the  remainder  of  its  assets  and 
liabilities,  and  remains  in  existence  following 
the  transaction.  The  transaction  qualifies  as 
a  merger  under  state  W  corporate  law.  Prior 
to  the  transaction.  Y  is  not  treated  as  owning 
any  assets  of  an  entity  that  is  disregarded  as 
an  entity  separate  from  its  owner  for  Federal 
tax  purposes. 

(ii)  The  transaction  does  not  satisfy  the 
requirements  of  paragraph  (b)(1)(ii)(A)  of  this 
section  because  all  of  the  assets  and 


liabilities  of  Z,  the  combining  entity  of  the 
transferor  unit,  do  not  become  the  assets  and 
liabilities  of  Y.  the  combining  entity  and  sole 
member  of  the  transferee  unit.  In  addition, 
the  transaction  does  not  satisfy  the 
requirements  of  paragraph  fb)(l)(ii)fB)  of  this 
section  because  the  separate  legal  existence 
of  Z  does  not  cease.  Accordingly,  the 
transaction  does  not  qualify'  as  a  statuton 
merger  or  consolidation  under  section 
.368(a)(1)(A). 

Example  2.  Merger  of  a  target  corporation 
into  a  disregarded  entity  in  exchange  for 
stock  of  the  owner,  (i)  Under  State  W  law,  Z 
merges  into  X.  Pursuant  to  such  law.  the 
following  events  occur  simultaneously  at  the 
effective  time  of  the  transaction  all  of  the 
assets  and  liabilities  of  Z  become  the  assets 
and  liabilities  of  X  and  Zs  separate  legal 
existence  ceases  for  all  purposes.  In  the 
merger,  the  Z  shareholders  exchange  their 
stock  of  Z  for  stock  of  Y.  Prior  to  the 
transaction,  Z  is  not  treated  as  owning  any 
assets  of  an  entity  that  is  disregarded  as  an 
entity  separate  from  its  owner  for  Federal  tax 
purposes. 

(ii)  The  transaction  meets  the  requirements 
of  paragraph  (b)(l)(ii)  of  this  section  because 
the  transaction  is  effected  pursuant  to  State 
W  law  and  the  following  events  occur 
simultaneously  at  the  effective  time  of  the 
transaction  all  of  the  assets  and  liabilities  of 
Z.  the  combining  entity  and  sole  member  of 
the  transferor  unit,  become  the  assets  and 
liabilities  of  one  or  more  members  of  the 
transferee  unit  that  is  comprised  of  Y,  the 
combining  entity  of  the  transferee  unit,  and 
X.  a  disregarded  entity  the  assets  of  which  Y 
is  treated  as  owning  for  Federal  tax  purposes, 
and  Z  ceases  its  separate  legal  existence  for 
all  purposes.  Paragraph  fbKl)(iii)  of  this 
section  does  not  apply  to  prevent  the 
transaction  from  qualifying  as  a  statutory 
merger  or  consolidatiun  for  purposes  of 
section  368(a)(1)(A)  because  each  of  Z.  Y  and 
X  is  a  domestic  entity.  Accordingly,  the 
transaction  qualifies  as  a  statutory  merger  or 
consolidation  for  purposes  of  sec;tion 
368(a)(1)(A). 

Example  3.  Triangular  merger  of  a  target 
corporation  into  a  disregarded  entity,  (i)  The 
facts  are  the  same  as  in  Example  2.  except 
that  V  owns  100  pert:ent  of  the  outstanding 
stock  of  Y  and,  in  the  merger  of  Z  into  X,  the 
Z  shareholders  exchange  their  stock  of  Z  for 
stock  of  V.  In  the  transaction.  Z  transfers 
substantially  all  of  its  properties  to  X. 

(ii)  The  transaction  is  not  prevented  from 
qualifying  as  a  statutory  merger  or 
consolidation  under  section  368(a)(1)(A). 
provided  the  requirements  of  section 
368(a)(2)(D)  are  satisfied.  Be<;ause  the  assets 
of  X  are  treated  for  Federal  tax  purposes  as 
the  assets  of  Y,  Y  will  be  treated  as  acquiring 
substantially  all  of  the  properties  of  Z  in  the 
merger  for  purposes  of  determining  whether 
the  merger  satisfies  the  requirements  of 
section  368(a)(2)(D).  As  a  result,  the  Z 
shareholders  thai  receive  stock  of  V  will  be 
treated  as  receiving  stock  of  a  corporation 
that  is  in  control  of  Y,  the  combining  entity 
of  the  transferee  unit  that  is  the  acquiring 
corporation  for  purposes  of  section 
368(a)(2)(D).  Accordingly,  the  merger  will 
satisfy  the  requirements  of  section 
368(a)(2)(D)  such  that  the  Z  shareholders' 


receipt  of  stock  of  V  in  the  merger  will  not 
cause  the  transaction  to  fail  to  qualify  as  a 
reorganization  under  section  368(a)(i)(A). 

Example  4.  Merger  of  a  target  corporation 
into  a  disregarded  entity  owned  by  a 
partnership,  (i)  The  facts  are  the  same  as  in 
Example  2.  except  that  Y  is  organized  as  a 
partnership  under  the  laws  of  State  W  and  is 
classified  as  a  partnership  for  Federal  tax 
purposes. 

(ii)  The  transaction  does  not  meet  the 
requirements  of  paragraph  (b)(l)(ii)(A)  of  this 
section.  All  of  the  assets  and  liabilities  of  Z. 
the  combining  entity  and  sole  memljer  of  the 
transferor  unit,  do  not  become  the  assets  and 
liabilities  of  one  or  more  members  of  a 
transferee  unit  because  neither  X  nor  Y 
qualifies  as  a  combining  entity.  Accordingly, 
the  transaction  cannot  qualify  as  a  statutory 
merger  or  consolidation  for  purposes  of 
section  368(a)(1)(A). 

Example  5.  Merger  of  a  disregarded  entity 
into  a  corporation,  (i)  Under  Slate  VV  law.  X 
merges  into  Z.  Pursuant  to  such  law.  the 
following  events  occur  simultaneously  at  the 
effective  time  of  the  transaction  all  of  the 
assets  and  liabilities  of  X  (but  not  the  assets 
and  liabilities  of  Y  other  than  those  of  X) 
become  the  assets  and  liabilities  of  Z  and  X's 
separate  legal  existence  ceases  for  all 
purposes. 

(ii)  The  transaction  does  not  satisfy  the 
requirements  of  paragraph  (b)(l)(ii)(A)  of  ihis 
section  because  all  of  the  assets  and 
liabilities  of  a  transferor  unit  do  not  become 
the  assets  and  liabilities  of  one  or  more 
members  of  the  transferee  unit.  The 
transaction  also  does  not  satisfy  the 
requirements  of  paragraph  (b)(i)(ii)(B)  of  this 
section  because  X  does  not  qualify  as  a 
combining  entity.  Accordingly,  the 
transaction  cannot  qualify  as  a  statutory 
merger  or  consolidation  for  purposes  of 
section  368(a)(1)(A). 

Example  6.  Merger  of  a  corporation  into  a 
disregarded  entity  in  exchange  for  interests 
in  the  disregarded  entity,  (i)  Under  State  VV 
law,  Z  merges  into  X.  Pursuant  to  such  law. 
the  following  events  occur  simultaneously  at 
the  effective  time  of  the  transaction  all  of  the 
assets  and  liabilities  uf  Z  becume  the  assets 
and  liabilities  of  X  and  Z's  separate  legal 
existence  ceases  for  all  purposes,  in  the 
merger  of  Z  into  X,  the  Z  shareholders 
exchange  their  stock  of  Z  for  interests  in  X 
so  that,  immediately  after  the  merger.  X  is  not 
disregarded  as  an  entity  separate  from  Y  for 
Federal  tax  purpo.ses.  Following  the  merger, 
pursuant  to  §  301.7701-2(b)(l)(i)  of  this 
chapter,  X  is  classified  as  a  partnership  for 
Federal  tax  purposes. 

(ii)  The  transaction  does  not  meet  the 
requirements  of  paragraph  (b)(l)(ii)(Atof  this 
section  be<;ause  immediately  after  the  merger 
X  is  not  disregarded  as  an  entity  separate 
from  Y  and.  consequently,  all  of  the  assets 
and  liabilities  of  Z.  the  combining  entity  of 
the  transferor  unit,  do  not  become  the  assets 
and  liabilities  of  one  or  more  members  of  a 
transferee  unit.  .Accordingly,  the  transaction 
cannot  qualify  as  a  statutory  merger  or 
consolidation  for  purposes  of  section 
368(a)(1)(A). 

(v)  Effective  date.  This  paragraph 
(b)(1)  applies  to  transactions  occurring 
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im  or  dftPr  the  (idtc  these  regulations  are 
published  ris  final  regulations  in  the 
Federal  Register 


Robert  E.  Wenzei, 

Ufputy  Lummiisioner oi Internal  Rewnue. 
(FR  Doc.  01-28670  Filed  11-14-01:  8:45  am] 

BILLING  CODE  483O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

[Notice  No.  933] 
RIN  1512-AB73 

Implementation  of  Public  Law  104-208, 
the  Omnibus  Consolidated 
Appropriations  Act  of  1997,  Relating  to 
a  National  Repository  for  Arson  and 
Explosives  Information  (98R-266P) 

AGENCY:  Bureau  nf  Alcohol,  Tobacco 

iiid  Firearms  (ATF).  Department  of  the 

TreasuPk'. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  to  implement  the 
provision  of  Public  Law  104-208,  the 
Omnibus  Consolidated  .Appropriations 
Act  of  1997.  relating  to  a  national 
repositorv'  for  information  on  explosives 
incidents  and  arson.  The  proposed 
regulations  implement  the  law  by 
rt'ijuinng  all  Federal  agencies  having 
information  concerning  incidents 
involving  arson  and  the  suspected 
criminal  misuse  of  explosives  to  report 
>u(  h  information  to  ,\TF. 

DATES:  (.omments  must  be  received  on 
ur  hefor.'  Februarv  1.3.  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Regulations  Division;  Bureau  of 
.Mcuhol.  Tobacco  and  Firearms;  P.O. 
Box  n0221:  Washington,  DC  20091- 
022  1   ATTS':  \otice  No.  933.  Written 
comments  must  be  signed,  and  mav  be 
of  anv  length 

K-mail  comments  may  be  submitted 
to  nprmSatfhq  atf.treas.gov.  E-mail 
comments  must  contain  your  name, 
mailing  address,  and  e-mail  address. 
The\  must  also  reference  this  notice 
number  and  be  legible  when  printed  on 
not  more  than  three  pages  8'  :•"  x  11"  in 
size.  We  will  treat  e-mail  as  originals 
and  we  will  not  acknowledge  receipt  of 
e-mail   See  the  Public;  Participation 
section  at  the  end  of  this  notice  for 
requirements  for  --ubmitting  written 
c:omments  b\  facsimile. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  P  Fk  aretta.  Regulations  Division, 


Bureau  of  Alcohol,  Tobacco  and 

Firearms.  650  Massachusetts  Avenue. 

NW..  Washington.  DC  20226  (202-927- 

82101 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30.  1996,  Public  Law 
104-208  (110  Stat.  3009),  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997  (hereafter,  "the  Act"),  was  enacted. 
The  Act  amended  the  Federal 
explosives  laws  in  Title  18,  United 
States  Code  (U.S.C).  Chapter  40.  As 
amended,  section  846(b)  authorizes  the 
Secretary  of  the  Treasury  to  establish  a 
national  repository'  of  information  on 
incidents  involving  arson  and  the 
suspected  criminal  misuse  of 
explosives.  This  section  also  requires  all 
Federal  agencies  having  information 
concerning  such  incidents  to  report  the 
information  to  the  Secretary^.  This 
includes  information  regarding  arson 
and  explosives  incidents  investigated  by 
a  Federal  agency,  as  well  as  information 
on  such  incidents  reported  to  a  Federal 
agency  by  other  sources  (e.g.,  a  State  or 
local  ag^cy)  and  criminal  dispositions, 
if  any.  In  addition,  the  law  provides  that 
such  repository  will  contain  information 
on  incidents  voluntarily  reported  to  the 
Secretary  by  State  and  local  authorities. 

The  National  Repository 

The  Secretary  tasked  ATF  with 
establishing  and  maintaining  the 
national  repository  of  information 
concerning  arson  and  explosives 
incidents.  The  information  that  we 
collect  will  be  available  for  statistical 
analysis  and  research,  investigative 
leads,  and  intelligence.  We  recognize 
that  partnerships  with  other  agencies 
are  vital  to  the  success  of  the  national 
repository .  The  principal  Federal 
partners  in  the  data  collection  effort  are 
ATF,  the  Federal  Bureau  of 
Investigation  (FBI),  and  the  United 
States  Fire  Administration  (USFA). 

The  national  repository  of  information 
will  be  available  in  a  database  designed 
and  implemented  with  input  from 
Federal,  State,  and  local  fire  service  and 
law  enforcement  authorities.  The 
database  will  include  some  80,000 
incidents,  dating  back  over  25  years, 
from  ATF's  Explosives  Incidents  System 
(EXIS),  now  known  as  the  Arson  and 
Explosives  Incidents  System  (AEXIS). 
The  database  also  will  incorporate 
information  from  a  variety  of  law 
enforcement  and  fire  service  sources. 
Finally,  a  public  Internet  site  will 
provide  aggregate  statistical  summaries 
of  data  collected  from  Federal  and  State 
agencies. 

Currently,  the  ATF  National 
Repository  Branch  is  working  on 


integrating  data  from  all  contributing 
sources  to  establish  the  most  accurate 
and  complete  arson  and  explosives 
informational  data.  It  will  provide 
statistical  information  to  the  public  and 
it  will  establish  a  secure  web  site  that 
will  provide  selected  investigative 
information  to  authorized  user  groups. 
The  national  repository's  secure  site 
will  be  a  law  enforcement  and  fire 
service  intelligence  database  designed  to 
aid  investigators  in  identif\'ing  trends 
and  similarities  between  arson  and 
explosives  incidents.  The  repository 
will  help  authorized  investigators 
identify  suspects,  ca.se-specific 
similarities  regarding  explosive  and 
incendiary  device  construction, 
methods  of  initiation,  types  of  fuels/ 
explosives  used,  and  methods  of 
operation.  The  system  will  also  be 
capable  of  linking  thefts  of  explosive 
materials  with  the  later  criminal  misuse 
of  the  explosives.  Through  partnership 
with  other  Federal.  State,  and  local  law- 
enforcement  and  fire  service  agencies, 
the  system  will  also  help  identify 
persons  who  commit  crimes  of  violence 
using  arson  and  explosives,  and  assist  in 
tracking  dispositions  of  arson  and 
explosive  criminal  cases.  The  system 
will  link  investigators  who  mav  be 
investigating  similar  incidents  and  will 
rely  on  communication  between 
investigators  to  disseminate  case- 
specific  information  on  a  case-bv-case 
basis.  We  have  also  established  a  toll 
free  telephone  number  (1-800-461- 
8841 )  to  provide  a  method  for  direct 
exchange  of  information  between 
authorized  users  and  our  National 
Repository  Intelligence  Research 
Specialists  who  have  detailed 
knowledge  of  the  system's  capabilities. 
To  facilitate  the  development  of  the 
national  repository,  we  have  established 
the  Arson  and  Explosives  .National 
Repository  Branch  (AENRB)  within  the 
Arscm  and  Explosives  Programs 
Division  at  our  headquarters  in 
Washington.  DC.  The  Branch  is 
available  to  assist  other  Federal.  State, 
and  local  law  enforcement  and  fire 
service  investigators  with  arson  and 
explosives  investigations.  The  Branch  is 
staffed  with  ATF  special  agents, 
intelligence  research  spec;ialists,  and 
support  personnel  who  are  all 
experienced  in  arson  and  explosives 
related  investigations. 

Proposed  Regulations 

The  proposed  regulations  require  all 
agencies  having  information  concerning 
incidents  involving  arson  and  the 
suspected  criminal  misuse  of 
explosives,  from  whatever  source 
received,  to  report  such  information  to 
ATF.  The  term  "agency"  is  defined  in 
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the  proposed  regulations  as  each  of  the 
executive  agencies  and  military 
departments  (as  defined  in  5  U.S.C.  105 
and  102.  respectively!  and  the  United 
States  Postal  Service   The  term 
"incident"  is  defined  as  an  event  or 
occurrence,  other  than  accidental, 
resulting  in  the  response  of  an 
emergency  serxice.  fire  ser\"ice.  or  law 
enforcement  agency  which  results  in  the 
recording  of  certain  action(s)  or 
reportable  eyent(s)  in  an  official  report. 
The  term  "arson"  is  defined  as  the 
crime  of  malicioush'  damaging  or 
destroying,  or  attempting  to  damage  or 
destroy,  by  means  of  fire  or  an 
explosive,  any  building,  vehicle,  or 
other  real  or  personal  property  used  in 
interstate  or  foreign  commerce  or  in  any 
activity  affecting  interstate  or  foreign 
commerce.  The  term  "suspected 
criminal  misuse"  is  defined  as  any 
activity  triggering  an  official  report  of  an 
explosives  incident.  The  term 
"explosives"  has  the  same  meaning  as 
that  defined  in  the  law  (18  U.S.C. 
232(5),  841(d),  and  844(j))  and 
regulations  (27  CFR  55.11  and  55.23). 

Under  the  proposed  regulations, 
agencies  will  report  certain  minimal 
information  to  ATF,  in  the  format 
mutually  agreed  upon  by  the  agency  and 
ATF.  In  order  to  arrange  a  method  to 
submit  the  data,  agencies  should  contact 
the  .\ENRB  at  the  toll  free  number 
mentioned  above.  The  minimal 
information  reported  to  ATF  includes: 

1.  General  information  about  the 
arson  or  explosi\'e  incident  (e.g., 
incident/case  number,  agency  name, 
date): 

2.  Basic  information  about  the  arson 
or  explosive  incident  (e.g.,  location  of 
the  incident,  date  and  time  of  the 
incident,  type  of  incident): 

3.  A  complete  list  of  all  stolen 
explosives: 

4.  A  complete  list  of  all  recovered 
explosives; 

5.  Estimated  property  value  and  loss: 

6.  Casualties  (e.g..  fire  service,  law- 
enforcement,  civilian); 

7.  Any  narrative  summary  regarding 
an  arson  or  explosive  incident  and 
information  on  all  device  components. 
The  term  "device  component(s)  "  is 
defined  in  the  proposed  regulations  as 
items  or  materials  used  to  assemble  or 
to  construct  any  type  of  an  improvised 
explosive  or  incendiarv"  device,  such  as 
containers,  explosives,  fuels, 
propellants,  and  materials  used  to  cause 
the  device  to  function  or  to  cause  the 
fire  to  occur: 

8  Suspect(s)  or  arrested  or  convicted 
person(s)  full  name  and  identifiers  (e.g.. 
date  of  birth,  race,  nationality,  sex. 
social  security  number,  law  enforcement 
identifying  number);  and 


9.  Disposition  of  the  case  (i.e..  court 
and  date  of  conviction,  statutory 
provisions  violated,  and  the  length  of 
sentence  imposed,  if  any),  if  available. 

U)   Information,  if  any.  to  assist  in 
evaluating  similarities  with  other  arson 
and  explosives  incidents,  such  as 
features  specific  to  the  incident  that  are 
unique,  highly  distinctive,  or 
sufficiently  idiosvTicratic  to  merit 
inclusion. 

The  proposed  rule  requires  that 
agencies  will  report  arson  and 
explosives  incidents  to  .^TF  at  least 
quarterly  (i.e.,  Januarv-March;  April- 
June;  July-September:  October- 
December).  no  later  than  15  days  after 
the  quarter  ends,  but  may  ceport  any 
incident  as  soon  as  it  happens. 

State  and  local  authorities  having 
information  on  incidents  involving 
arson  and  the  suspected  criminal 
misuse  of  explosives  may  report  the 
information  voluntarily  to  ATF  and 
should  contact  the  AENRB  at  the  toll 
free  number  mentioned  above  in  order 
to  arrange  a  method  to  submit  the  data. 

How  This  Document  Complies  With  the 
Federal  .Administrative  Requirements 
for  Rulemaking 

A.  Executive  Order  12866 

We  have  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatorv"  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
Regulatory  Assessment  is  not  required. 

B.  Regulatory'  Flexibilit}-  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  We 
hereby  certify  that  this  proposed 
regulation,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  onh'  requires  Federal 
agencies  to  report  information  on  arson 
and  explosives  incidents  to  the 
Secretary'.  State  and  local  authorities 
voluntarily  may  report  such  information 
to  ATF.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

C.  Paperwork  Reduction  Act 

The  collections  of  information 

contained  in  this  notice  of  proposed 
rulemaking  have  bf»en  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Attention;  Desk  Officber  for  the 
Department  of  the  Treasury.  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  Office 
of  Information  and  Regulatory  .\ffairs. 
Washington.  DC.  20503.  with  copies  to 
the  Chief  Document  Services  Branch. 
Room  3110.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  650  Massachusetts 
.Avenue.  N\V.  Washington.  DC  20226. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  function  of  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  including  whether  the 
information  will  have  practical  utilitv: 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below): 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; and 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  collections  of  information  in  this 
proposed  regulation  are  in  27  CFR 
55.233,  55.234.  55.235.  and  55.236.  This 
information  is  required  to  implement 
the  provisions  of  Public  Law  104-208. 
the  Omnibus  Consolidated 
Appropriations  Act  of  1997,  relating  to 
a  national  repository  for  arson  and 
explosives  information.  The  likely 
respondents  are  State  or  local 
governments. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  67  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .67  hours  (40  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  100.  This 
represents  only  those  State  and  local 
authorities  reporting  information 
concerning  arson  and  explosives 
incidents  directly  to  ATF. 

Estimated  annual  frequency  of 
responses:  4. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Public  Participation 

We  are  requesting  comments  on  the 
proposed  regulations  from  all  interested 
persons.  We  are  also  specifically 
requesting  comments  on  the  clarity  of 
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this  proposed  rule  and  how  it  may  be 
made  easier  tn  understand 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Ciomments  received  after 
that  date  w  ill  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  gi\'en  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
mav  be  disclosed  to  the  public.  Anv 
material  that  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure 

You  may  submit  written  comments  by 
facsimile  transmission  to  (202)  927- 
8602   Facsimile  comments  must: 

•  Be  legible; 

•  Reference  this  notice  number: 

•  Be  8'  ■"  X  11"  in  size; 

•  Contain  a  legible  written  signature: 
and 

•  Be  not  more  than  three  pages  long. 
We  will  not  acknowledge  receipt  of 

facsimile  transmissions  We  will  treat 
fd(;simile  transmissions  as  originals. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orallv  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-dav  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

Disclosure 

('opies  of  this  notice  and  the 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at;  ATF  Public  Reading 
Room.  Room  R480  650  Massachusetts 
Avenue.  N\V  .  Washington,  DC 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatorv 
Informatum  Service  Center  publishes 
the  I'nified  Agenda  in  the  Federal 
Register  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

Drafting  Information 

The  author  of  this  dtx:ument  is  lames 
P.  Ficarettd,  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms 

List  of  Subjects  in  27  CFR  Part  55 

Administrative  practice  and 
procedure.  Arson.  Authority 


delegations.  Customs  duties  and 
inspection.  Explosives,  Hazardous 
materials,  Imports,  Penalties,  Reporting 
and  recordkeeping  requirements.  Safety, 
Security  measures,  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble.  ATF  proposes  to  amend  27 
CFR  Part  5.5  as  follows; 

PART  55— COMMERCE  IN 
EXPLOSIVES 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  55  is  revised  to  read  as 

follows: 

Authority:  18  U.S.C.  846,  847. 

Par.  2.  Section  55.1  is  amended  by 
revising  paragraph  (a),  by  removing  the 
word  "and"  at  the  end  of  paragraph 
lb)(8),  by  removing  the  period  at  the  end 
of  paragraph  {b)(9)  and  adding  in  its 
place  ";  and",  and  by  adding  new 
paragraph  (bKlO)  to  read  as  follows: 

§  55.1     Scope  of  regulations, 

(a)  In  general  The  regulations 
contained  in  this  part  relate  to 
commerce  in  explosives  and  implement 
Title  XI,  Regulation  of  Explosives  {18 
U.S.C.  Chapter  40;  84  Stat.  952),  of  the 
Organized  Crime  Control  Act  of  1970 
(84  Stat.  922),  Public  Law  103-322  (108 
Stat.  1796).  Public  Law  104-132  (110 
Stat.  1214),  and  Public  Law  104-208. 
(110  Stat.  3009). 

(b)  *    *    * 

(10)  The  arson  and  explosives 
national  repository. 

Par.  3.  Part  55  is  amended  by  adding 
a  new  Subpart  L  immediately  following 
§  55.224  to  read  as  follows: 

Subpart  L— Arson  and  Explosives 
National  Repository 

,Sei;. 

55.2.31     ^hat  is  the  arson  and  explosives 

national  repository? 
55.232     What  do  the  terms  mean  that  are 

used  in  this  subpart? 
55.2,3.'3     Who  must  report  information  on 

arson  and  explosives  incidents  to  ATF? 

55.234  What  Is  the  minimal  information 
that  must  be  reported  to  ATF? 

55.235  How  will  an  agency  report  arson  and 
explosives  incident  information  to  ATF? 

55.236  How  often  will  an  agency  report 
arson  and  explosives  incident 
information  to  ATF? 

§  55.231     What  is  the  arson  and  explosives 
national  repository? 

Under  section  846(b)  of  the  Act,  the 
Secretarj'  of  the  Treasury  is  authorized 
to  establish  a  national  repository,  or 
storehouse,  of  information  on  incidents 
involving  arson  and  the  suspected 


criminal  misuse  of  explosives.  The 
Secretary  tasked  ATF  with  establishing 
the  repositor\'  and  maintaining  it, 

§  55.232    What  do  the  terms  mean  that  are 
used  in  this  subpart? 

For  purposes  of  this  subpart,  the 
terms  "agency,"  "arson,"  "device 
component(s),"  'explosive(s)," 
"incident."  and  "suspected  criminal 
misuse"  are  defined  in  this  section. 
Terms  not  defined  below  will  have  the 
same  meaning  specified  in  section 
55.11. 

(a)  /Agency.  Each  of  the  executive 
agencies  and  military'  departments  (as 
defined  in  5  U.S.C.  105  and  102. 
respectively)  and  the  United  States 
Postal  Service. 

(b)  Arson.  The  crime  of  maliciously 
damaging  or  destroying,  or  attempting  to 
damage  or  destroy,  by  means  of  fire  or 
an  explosive,  any  building,  vehicle,  or 
other  real  or  personal  property  used  in 
interstate  or  foreign  commerce  or  in  any 
activity  affecting  interstate  or  foreign 
commerce. 

(c)  Device  componentls)  Items  or 
materials  used  to  assemble  or  to 
construct  any  type  of  an  improvised 
explosive  or  incendiary-  device,  such  as 
containers,  explosives,  fuels, 
propellants.  and  materials  used  to  cause 
the  device  to  fiuiction  or  to  cause  the 
fire  to  occur. 

(d)  Explosivels).  (1)  Any  chemical 
compound,  mixture,  or  device,  the 
primar\'  or  common  purpose  of  which  is 
to  function  by  explosion.  The  term 
includes,  but  is  not  limited  to,  dynamite 
and  other  high  explosives,  black 
powder,  pellet  powder,  initiating 
explosives,  detonators,  safety  fuses, 
squibs,  detonating  cord,  igniter  cord, 
and  igniters; 

(2)  Any  chemical  compounds, 
mechanical  mixture,  or  device  that 
contains  any  oxidizing  and  combustible 
unit,  or  other  ingredients,  in  such 
proportions,  quantities,  or  packing  that 
ignition  by  fire,  by  friction,  by 
concussion,  by  percussion,  or  by 
detonation  of  the  compound,  mi.xtiu-e. 
or  device  or  any  part  thereof  may  cause 
an  explosion: 

(3)  Gunpowders,  powders  used  for 
blasting,  all  forms  of  high  explosives, 
blasting  materials,  fuzes  (other  than 
electric  circuit  breakers),  detonators, 
and  other  detonating  agents,  smokeless 
powders,  and  other  explosive  or 
incendiary  devices.  "Explosive  or 
incendiar>-  device"  means — 

(i)  Dynamite  and  all  other  forms  of 
high  explosives: 

(ii)  Any  explosive  bomb,  grenade, 
missile,  or  similar  device:  and 
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(iii)  Any  incendiary  bomb  or  grenade. 
fire  bomb,  or  similar  device,  including 
any  device  which — 

(A)  Consists  of  or  includes  a  breakable 
container  including  a  flammable  liquid 
or  compound,  and  a  wick  composed  of 
any  material  which,  when  ignited,  is 
capable  of  igniting  such  flammable 
liquid  or  compound;  and 

(B)  Can  be  carried  or  thrown  by  one 
individual  acting  alone;  and 

(4)  Blasting  agents,  water  gels,  and  all 
items  in  the  "List  of  Explosive 
Materials"  provided  for  in  §  55.23 

(e)  Incident.  An  event  or  occurrence, 
other  than  accidental,  resulting  in  the 
response  of  an  emergency  service,  fire 
service  or  law  enforcement  agency 
which  results  in  the  recording  of  certain 
action(s)  or  reportable  event{s)  in  an 
official  report. 

(f)  Suspected  criminal  misuse.  Any 
activity  triggering  an  official  report  of  an 
explosives  incident 

§55.233    Who  must  report  information  on 
arson  and  explosives  incidents  to  ATF? 

Any  agency  (as  defined  m  ^  55.232) 
having  information  on  incidents 
involving  arson  and  the  suspected 
criminal  misuse  of  explosives,  from 
whatever  source,  must  report  the 
information  to  ATF  in  the  format 
arranged  with  ATF  State  and  local 
authorities  having  information 
concerning  such  incidents  voluntarily 
may  report  the  information  to  ATF  by 
telephoning  1-800^61-8841 
(nationwide  toll  free  number) 

§  55.234    What  Is  the  minimal  information 
that  must  be  reported  to  ATF? 

(a)  General  information  about  the 
arson/explosi\es  incident,  including — 

(1)  The  incident/case  number: 

(2)  The  agency  name;  and 

(3)  The  date:  ' 

(b)  Basic  information  about  the  arson/ 
explosives  incident,  including — 

(1)  The  location  of  the  incident; 

(2)  The  date  and  time  of  the  incident; 
and 

(3)  The  type  of  incident  (e,g,,  fire, 
explosion,  bombing): 

(c)  A  complete  list  of  all  stolen 
explosives: 

(d)  A  complete  list  of  all  recovered 
explosives: 

(e)  Estimated  property  value  and  loss: 

(f)  Casualties  (eg.,  fire  service,  law- 
enforcement,  civilian); 

Ig)  Any  narrative  summan.'  regarding 
the  arson/explosives  incident  and 
information  on  all  device  components: 

(h)  Suspect(s)  or  arrested  or  convicted 
person(s)  full  name  and  identifiers  (e.g., 
date  of  birth,  race,  nationality,  sex, 
social  security  number,  law  enforcement 
identifying  number); 


(i)  Disposition  of  the  case  (i.e..  court 
and  date  of  conviction.  statutor\' 
provisions  violated,  and  the  length  ot 
sentence  imposed,  if  any),  if  available: 
and 

(j)  Information,  if  any,  to  assist  in 
evaluating  similarities  with  other  arson 
and  explosives  incidents,  such  as 
features  specific  to  the  incident  that  are 
unique,  highly  distinctive,  or 
sufficiently  idiosyncratic  to  merit 
inclusion. 

§  55.235     How  will  an  agency  report  arson 
and  explosives  Incident  Information  to 
ATF? 

Arson  and  Explosives  incident 
information  must  be  reported  t(j  .\T¥  in 
a  manner  that  is  authorized  by  the 
Director 

§  55.236  How  often  will  an  agency  report 
arson  and  explosives  incident  Information 
to  ATF? 

.•\n  agency  must  report  arson  and 
explosives  incident  information  to  ATF 
on  a  quarterly  basis  (i.e..  [anuarv- 
March;  April-Iune;  July-September; 
October-December),  and  no  later  than 
15  days  after  the  quarter  ends,  but  may 
report  any  incident  as  soon  as  it 
happeni5  If  an  incident  is  reported  prior 
to  the  end  of  the  quarter  it  should  not 
be  reported  again  as  part  of  a  quarterly 
report. 

.Signed:  .August  23.  2001. 
Bradley  A.  Buckles, 
Director. 

.Approved:  October  15.  2001. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary 
(Regulatory.  Tariff  and  Trade  Enforcement). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  0137-1137:  FRL-7103-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 

ACnON:  Proposed  action. 

SUMMARY:  EP.A  proposes  to  approve  the 

State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri  which  provides  for  the 
attainment  and  maintenance  of  the 
sulfur  dioxide  (SO;)  National  Ambient 
Air  Quality  Standard  (NAAQS)  in  St. 
Joseph.  Missouri.  In  the  final  rules 


section  of  the  Federal  Register.  EPA  is 

approving  the  state  s  SIP  revision  as  a 
direc  t  final  rule  without  prior  proposal 
because  the  .Agenc\  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  relevant  adverse 
comments  to  this  action.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action  If  EP.A  receives  relevant 
adverse  comments,  the  direct  final  rule 
w-ill  be  withdrawn  and  all  public 
comments  receiwd  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
.Vnv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  17.  2001. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch.  901  North  5th 
Street    Kansa-;  C.itv  Kansas  fifilOl 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (91 3j  551-7603. 
SUPPLEMENTARY  INFORMATON:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  ;n  the  rules 
section  of  the  Federal  Register. 

Dated:  November  2,  2001. 
|ame»  B.  Guliiford. 

Regional  Administrator.  Region  7. 

jFR  Doc  01-28520  Filed  11-14-01:  845  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001-0039b  &  MT-O01-0O41bi  FRL- 
7086-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  Revision  for 
Montana;  Revisions  to  the  Missoula 
City-County  Air  Pollution  Control 
Program 

AGENCY:  Environmental  Protection 

.Agenc\  (EP.A). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 

State  implementation  the  State 
implementation  plan  (SIP)  revisions 
regarding  the  Missoula  City-County  Air 
Pollution  Control  Program,  as  submitted 
by  the  Governor  of  Montana  with  a 
letter  dated  April  30.  2001.  On 
November  17,  2000,  the  Montana  Board 
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of  Environmental  Review  (MBER) 
adopted  the  revisions  to  the  Missoula 
program  rules  regarding  program 
authoritv  and  administration, 
definitions,  failure  to  attain  standards, 
emergency  episode  planning,  general 
provisions,  standards  for  stationary- 
sources  (including  air  quality  permit 
program),  outdoor  burning,  fugitive 
particulate,  solid  fuel  burning  devices, 
fuels,  motor  vehicles,  enforcement  and 
administrative  procedures,  and 
penalties.  EPA's  approval  would  make 
these  revisions  federally  enforceable.  In 
addition,  the  State  requested  that  rules 
of  the  Missoula  program  that  are  not 
appropriate  for  incorporation  into  the 
SIP  be  removed  from  the  federally 
approved  plan.  Finally,  the  Governor's 
April  .30.  2001  submittal  consists  of 
several  other  revisions  to  Montana 
regulations,  which  will  be  handled 
separatelv. 

In  the  Final  Rules  section  of  this 
Federal  Register.  EP,A  is  approving  the 
States  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
.Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
c  nmments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule,  if  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  receued  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Anv  parties  interested  in  commenting 
(in  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  December  17.  2001. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director,  Air 
and  Radiation  Program.  Mailcode  SP- 
AR. Environmental  Protection  Agency 
(EPA).  Region  VIII.  999  18th  Street, 
Suite  300.  Denver,  Colorado.  8U202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
insfiection  during  normal  business 
hours  at  the  .\\:  and  Radiation  Program, 
Environmental  Protection  Agency. 
Region  \'IIi.  999  18th  Street.  Suite  300 
Denver.  Cnlorado.  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality,  1.S20  E.  6th  Avenue.  Helena. 
Montana  ,59620-0901 
FOR  FURTHER  INFORMATION  CONTACT: 
Amv  Piatt.  FPA,  K.-uH.n  \III.  (303)  312- 
6449 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 


action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  5,  2001. 
lack  W.  McGraw, 

Acting  Retgional  Administrator,  Region  VIII. 
|FR  Dor.  01-28190  Filed  11-14-01:  8:45  am] 

BILUNG  CODE  6S60-5<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD120-3071b  :  FRL-7100-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  VOC  RACT  Determinations 
for  tfie  Thomas  Manufacturing 
Corporation  in  the  Baltimore  Ozone 
Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agencv  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland  for  the  purpose  of  establishing 
and  requiring  reasonably  available 
control  technology  (RACT)  for  the 
Thomas  Manufacturing  Corporation,  a 
major  source  of  volatile  organic 
compounds  (VOC)  in  the  State  of 
Maryland.  This  source  is  located  in  the 
Baltimore  ozone  nonattainment  area.  In 
the  final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
DATES:  Comments  must  be  received  in 
writing  bv  December  17,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief. 
Air  Quality  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Envirorunental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 


hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment.  2500  Broening  Highway, 
Baltimore.  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  L.  Magliocchetti  at  (215)  814- 
2174.  the  EPA  Region  III  address  above 
or  by  e-mail  at 

magliocchetti.catherine@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  telephone  and  e-mail,  formal 
comments  must  be  submitted,  in 
writing,  as  indicated  in  the  ADDRESSES 
section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Approval  and  Promulgation  of 
Air  Quality  Implementation  Plans; 
Maryland:" VOC  RACT  Determinations 
for  the  Thomas  Manufacturing 
Corporation  in  the  Baltimore  Ozone 
Nonattainment  Area,  that  is  located  in 
the  'Rules  and  Regulations"  section  of 
this  Federal  Register  publication. 

Dated:  October  .'il,  2001. 
Thomas  Voltaggio. 

Acting  Regional  Administrator.  Region  III. 
|FR  Dor   01-28188  Filed  11-14-01;  8:45  am] 
BILUNG  CODE  6560-5O-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[IB  Doclcet  No.  01-185.  ET  Docl<et  No.  9&- 
18,  DA  01-2548] 

Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
trie  L-Band,  and  the  1.6/2.4  GHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  In  this  document,  the 
Commission  gives  notice  that  it 
extended  the  period  for  reph  comment 
in  the  proceeding  that  it  initiated  to 
explore  proposals  to  bring  flexibility  to 
the  delivery  of  communications  bv 
Mobile  Satellite  Service  ("MSS") ' 
providers.  The  Commission  extended 
the  period  for  reply  comment  at  the 
request  of  the  Cellular 
Telecommunications  &  Internet 
Association  (CTIA)  and  Motient 
Services,  Inc.  (Motient)  in  order  to  allow 
sufficient  time  to  establish  the  most 
complete  and  well-developed  record 
possible  on  which  to  base  a  decision. 
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DATES:  Reply  Comments  were  due 
November  12.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Breck  Blalock.  202-418-8191. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  Extending 
Comment  Period  in  IB  Docket  No.  01- 
185.  ET  Docket  No.  95-18.  DA  01-2314. 
adopted  October  4.  2001.  The  complete 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Street.  SW..  Washington.  DC 
20554  and  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW  .  Room  CY-B402, 
Washington.  DC  20554. 

1.  The  Commission  extended  the 
reply  comment  period  deadlines 
established  in  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding  (66  FR 
47621.  ,\ugust  20.  2001)  from  November 
5.  2001.  to  November  12,  2001. 

Ordering  Clause 

2.  The  requests  of  CTL\  and  Motient 
to  extend  the  deadline  for  filing  reply 
comments  in  this  proceeding  is  granted 
to  the  extent  indicated,  pursuant  to 

§  1.46  of  the  Commission's  Rules,  47 
CFR  1.46. 

Federal  Communications  Commission. 
|.  Breck  Blalock. 

Deputy  Chief.  Planning  Sr  Negotiations 
Division.  International  Bureau. 

|FR  Do(    01-28682  Filed  11-14-01;  8:45  am) 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  011029263-1263-01;  I.D. 
01 0201  A] 

RIN  064S-AO93 

Atlantic  Highly  Migratory  Species; 
Quotas  and  Fishing  Areas;  Trade 
Monitoring 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Propose  rule;  public  hearings; 
request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend 
regulations  governing  the  Atlantic 
highly  migrator.-  species  (HMS) 
fisheries  to  implement 
recommendations  adopted  at  the  2000 


meeting  of  the  International 
Commission  for  the  Conser\ation  of 
Atlantic  Tunas  (ICCAT)  Specifically, 
NMFS  proposes  measures  that  would 
set  a  reser\e  quota  for  North  .Atlantic       ^ 
swordfish.  maintain  the  status  quo 
South  -\tlantic  swordfish  quota  for 
2001.  and  prohibit  imports  of  Atlantic 
bigeye  tuna  har\ested  by  certain 
countries.  NMFS  also  proposes  to 
reinstate  regulations  inadvertently 
removed  during  regulatorx 
consolidatKm  that  would  prohibit 
persons  and  vessels  subject  to  the 
jurisdiction  of  the  United  States  from 
possessing  fish  taken  in  violation  of 
ICCAT  recommendations  or  from 
violating  another  country's  fisheries 
regulations  pertaining  to  species 
managed  by  ICCAT.  Finally.  NT^iFS 
proposes  certain  corrections  to  existing 
trade  restrictions  to  facilitate 
enforcement  of  the  swordfish  dead 
discard  allowance  and  import  of 
swordfish  from  designated  countries. 
The  intent  of  these  actions  is  to  improve 
conservation  of  the  .■\f  lantic  highly 
migrator)'  species  and  to  improve 
management  of  these  fisheries,  while 
allowing  harvest  and  trade  consistent 
with  recommendations  of  ICCAT  NMFS 
will  hold  public  hearings  to  receive 
comments  from  fishery  participants, 
importers,  and  other  members  of  the 
public  regarding  these  proposed 
regulations. 

DATES:  Wntten  comments  on  the 
proposed  rule  must  be  received  by  5 
p.m.  on  December  31.  2001. 
The  hearing  dates  are 

1.  November  26.  2001.  from  7  to  9 
p.m..  Fort  Lauderdale.  FL. 

2.  November  26.  2001.  from  7  to  9 
p.m..  Fairhaven.  MA 

3.  December  10.  2001.  from  7  to  9 
p.m..  Bamegat  Light.  NJ. 
ADDRESSES:  The  meeting  locations  are: 

1  Fort  Lauderdale-Broward  County 
Main  Librarv'.  Bienes  Center,  6'*^  Floor, 
100  South  .\ndrews  Avenue.  Fort 
Lauderdale.  FL.  33301 

2  Fairhaven-Holiday  Inn  Express. 
110  Middle  Su^et.  Fairhaven,  MA, 
02719 

3.  Barnegat  Light-Barnegat  Light  First 
Aid  Squad.  West  Tenth  Street.  Barnegat 
Light.  N'l.  08006 

Comments  on  the  proposed  rule 
should  be  sent  to.  and  copies  of  the 
Draft  Environmental  Assessment; 
Regulator)-  Impact  Review-  (EA/RIR)  may 
be  obtained  from  Chris  Rogers.  Chief, 
Highly  Migra  Proposed  rule;  public 
hearings;  request  for  comments,  ton.' 
Species  Division. 1315  East-West 
Highway  F/SFl.  Silver  Spring.  MD. 
20910  These  documents  are  also 
available  from  the  Highly  Migraton.- 


Species  Division  website  at 
wwH-.nmfs.noaa  gov/sfa/hmspg.html . 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  727-570-5656. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  on  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson.  301-"  13-2347  ore-mail  at 
iiIl.stevenson<anoaa.gov  or  Pat  Scida, 
978-281-9260  or  email  at 
pasquale.scida@noaa  gov 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

.\tlantic  HMS  fisheries  are  managed 
•under  the  Fishery  Management  Plan  for 
.■\tlantic  Tunas.  Swordfish.  and  Sharks 
(FMP),  Implementing  regulations  at  50 
CFR  part  635  are  issued  under  the  dual 
authority  of  the  Magnuson-Stevens 
FisherN  Conser%ation  and  Management 
Act  (Magnuson-Stevens  Act;  codified  at 
16  U.S.C.  1801  et  seq.]  and  the  Atlantic 
Tunas  Convention  Act  (ATCA;  codified 
at  16  U.S.C.  971  et  seq.).  Regulations 
issued  under  the  authority  of  ATCA 
carr\-  out  the  recommendations  of 
ICC.^T 

North  .Atlantic  Swordfish  Quota 

At  the  2000  meeting  of  ICCAT.  lapan 
indicated  that  it  had  exceeded  its  North 
.\tlanti(  swordfish  quota,  due  to  higher 
than  anticipated  incidental  catch  rates 
of  swordfish  in  its  bigeye  tuna  fishery. 
The  overhar\-est  has  forced  Japan  to 
require  its  fishermen  to  release  all 
swordfish.  regardless  of  whether  such 
swordfish  are  retrieved  dead  By  its 
nature,  this  incidental  catch  problem  is 
difficult  to  address,  and  lapan  will 
continue  to  monitor  the  number  of 
swordfish  discarded  dead.  In  the 
interests  of  supporting  the  ICC.^T 
swordfish  stock  rebuilding  program  and 
accounting  for  all  sources  of  mortality, 
the  United  States  agreed  to  assist  lapan 
with  a  one-time  transfer  of  North 
Atlantic  swordfish  quota  (400  mt  whole 
weight  (ww);  301  mt  dressed  weight 
(dw))  in  2001.  The  quota  transfer 
agreement  had  the  full  support  of  the 
U.S.  ICCAT  Commissioners  and 
representatives  of  the  U.S.  longline 
industry-. 

For  the  purposes  of  the  transfer 
agreement.  NMFS  proposes  to  amend 
the  HMS  regulations  to  establish  a 
reser\-e  quota  for  swordfish.  in  part  to 
provide  for  the  reservation  of  quota  to 
transfer  to  lapan.  and  to  amend  the 
procedures  by  which  any  additional 
reser\-e  quota  shall  be  apportioned  to 
other  fishing  categories.  Recently, 
NMFS  published  a  notice  adjusting  the 
2001  quotas  for  North  Atlantic 
swordfish  by  canying  for-ward  the 
unharvested  amount  from  the  1999 
fishing  year  (66  FR  46401 .  September  5. 
2001).  It  is  anticipated,  based  on 
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preliminarv  landings  data,  that  some 
unhar\ost(>d  l.'.S  swordfish  quota  from 
the  2000  fishing  year  will  also  be 
available  for  carryover  to  the  2001 
fishing  year  NMFS  proposes  to  allocate 
a  portion  of  the  carryover  amounts  from 
1999  and/or  2000  to  the  reserve,  with 
the  remainder  to  he  allocated  to  the 
fishing  categcjries  for  the  2001  fishing 
year.  The  resen'e  amount  could  then  be 
used  to  effect  the  proposed  transfer  to 
cover  excess  dead  discards  by  Japanese 
vessels.  Any  additional  quota  shall  be 
held  in  reserve  for  inseason  adjustments 
to  fishing  categories,  to  compensate  for 
projected  or  actual  o\ frhanest  in  any 
category,  for  fishery  independent 
researc;h.  or  for  other  purposes 
consistent  with  management  objectives. 

South  Atlantic  Swordfish  Quota 

Consistent  with  the  2000  ICCAT 
rtKommendation.  NMFS  proposes  to 
maintain  the  c:urrent  U.S.  South  Atlantic 
swordfish  (lunta  at  .184  mt  ww  (289  mt 
dw)  for  the  2001  fishing  year.  NMFS 
estimates  that  in  the  2000  fishing  year, 
only  11  percent  of  the  U.S.  South 
.Atlantic  .Swordfish  quota  was  harvested 
(based  nn  preliminary  landings  data). 
However  the  ICCAT  recommendation 
does  not  authorize  carrvover  of 
unban,  ested  South  Atlantic  swordfish 
quota 

.Authorized  Fishing  Areas 

Prior  to  the  publication  of  the  HMS 
FMF  and  consolidation  of  Atlantic  HMS 
regulations  under  new  part  635  of  the 
Code  of  Federal  Regulations  (CFR)  (64 
FR  29090,  May  28.1999).  regulations 
governing  the  Atlantic  tunas  fisheries 
e.xisted  under  50  CFR  part  285. 
Regulatory  text  at  50  CFR  285.3  (b)  and 
(gj  prohibited  persons  and  vessels 
subject  to  the  jurisdiction  of  the  United 
States  from  possessing  fish  taken  in 
violation  of  regulations  implementing 
ICCAT  recommendations  or  from 
violating  another  country's  fisheries 
regulations  pertaining  to  species 
managed  by  ICCAT.  These  prohibitions 
were  necessary  to  enforce  U.S. 
regulations  for  all  persons  and  vessels 
subject  to  U.S.  jurisdiction,  regardless  of 
fishing  area. 

While  those  specific  prohibitions 
were  included  in  the  initial  proposed 
consolidated  HMS  regulations  (61  FR 
573(n  .  November  6.  1996).  thev  were 
inadvertently  excluded  when  the 
consolidated  regulations  were  re- 
propnsed  to  implement  th<>  new 
requirements  of  the  HMS  FMP  (64  FR 
.148().  Januarv  20.  1999).  The  regulatory 
consolidation  was  not  intended  to  make 
substantive  changes  to  existing 
regulations,  other  than  those  specifically 
noted  as  necessary  to  achieve 


consistency  or  to  implement  new 
requirements  of  the  HMS  FMP.  The 
exclusion  of  the  prohibitions  at  50  CFR 
285.3  (b)  and  (g)  from  the  consolidated 
regulatory  text  under  50  CFR  part  635 
was  a  drafting  error  and  requires  the 
correction  contained  in  this  proposed 
rule.  Therefore,  NMFS  proposes  to 
amend  §§  735.71  (a)(24),  (a)(29),  and 
(a)(36)  to  add  these  provisions. 

Additionally,  at  the  2000  ICCAT 
meeting,  the  United  States  was  notified 
that  a  U.S. -flagged  vessel  landed 
Atlantic  bluefin  tuna  caught  in  the 
Mediterranean  Sea.  U.S.  fishermen  may 
not  harvest  east  Atlantic  bluefin  tuna 
because  ICCAT  recommendations 
supporting  the  rebuilding  program  for 
west  Atlantic  bluefin  tuna  prohibit 
transfer  of  fishing  effort  from  the 
western  Atlantic  to  the  eastern  Atlantic 
and,  further,  the  U.S.  is  not  a  participant 
in  the  east  Atlantic  bluefin  tuna 
allocation  scheme.  The  Atlantic  HMS 
regulations  specifically  note  the 
authorized  fishing  areas  and 
management  units  of  stocks  for  which 
the  United  States  is  party  to  ICCAT 
allocation  schemes.  However,  there  are 
no  specific  regulations  pertaining  to 
unauthorized  fishing  areas  with  respect 
to  those  stock  management  units  for 
which  the  United  States  does  not  have 
an  allocation.  Therefore,  NMFS 
proposes  to  amend  §  635.25  to  designate 
those  areas  where  U.S.  fishermen  mav 
not  harvest  certain  Atlantic  HMS.  One 
such  unauthorized  fishing  area  is  the 
eastern  Atlantic  Ocean  (generally,  east 
of  45°  VV,  long,  above  10°  N.  lat.  and 
west  of  25°  VV.  long,  below  the  equator), 
which  is  closed  to  U.S.  vessels  for  the 
har\'est  of  bluefin  tuna. 

Operators  of  U.S.  commercial  fishing 
.vessels  wishing  to  fish  for  species 
regulated  under  the  authority  of  ATCA 
in  unauthorized  areas  may  operate 
under  contract  with  another  nation, 
provided  such  activities  are  consistent 
with  applicable  U.S.  and  foreign  nation 
laws  and  regulations,  ICCAT 
recommendations  and  international 
agreements.  In  such  cases,  however, 
these  vessel  owners  must  have  an 
exempted  fishing  permit  issued  bv 
NMFS  to  ensure  they  are  not  fishing  in 
violation  of  U.S.  regulations. 
Additionally.  U.S.  citizens  may  fish 
recreationally  for  such  species  in  such 
areas  from  a  vessel  under  foreign 
jurisdiction,  provided  the  vessel  is 
authorized  by  its  Hag  nation  to 
undertake  such  fishing  activity  and  is 
operating  consistent  with  ICCAT 
recommendations. 

Bigeye  Tuna  Trade  Restrictions 

At  its  2000  meeting.  ICCAT  identified 
Contracting  Parties  and  non-Contracting 


parties/entities  whose  large-scale 
iongline  vessels  have  been  fishing  for 
bigeye  tuna  in  a  manner  that  diminishes 
the  effectiveness  of  ICCAT  measures 
Belize.  Cambodia.  Equatorial  Guinea. 
Honduras,  and  St.  Vincent  and  the 
Grenadines  were  identified  as  such 
entities;  vessels  registered  to  these 
countries  are  fishing  in  the  Atlantic 
Ocean  and  have  bigeye  tuna  as  their 
primary  target,  yet  catches  are  largely 
unreported  and  unregulated.  Following 
the  procedures  established  in  the 
bluefin  tuna  and  swordfish  action  plans 
to  ensure  the  effectiveness  of  those 
conservation  programs,  the  above 
mentioned  Parties/entities  were  notified 
and  given  the  opportunity  to  rectify  the 
situation.  Having  received  no 
satisfactory  responses,  ICCAT 
recommended  trade  restrictive  measures 
for  bigeye  tuna. 

Therefore,  NMFS  proposes  to  ban  the 
import  of  Atlantic  bigeye  tuna  harvested 
by  vessels  flagged  by  Belize,  Cambodia, 
Equatorial  Guinea.  Honduras,  and  St. 
Vincent  and  the  Grenadines.  Consistent 
with  the  ICCAT  recommendation, 
NMFS  would  not  make  the  restriction 
on  Honduras  effective  until  ICCAT  has 
determined  at  its  2001  meeting  that 
Honduran  vessels  are  fishing  for 
Atlantic  bigeye  tuna  in  a  manner  that 
diminishes  the  effectiveness  of  ICCAT's 
conser\*ation  and  management 
measures.  If  such  a  determination  is 
made.  NMFS  would  make  effective  as 
soon  as  possible  the  trade  restrictions  as 
they  would  apply  to  Honduras. 

In  order  to  monitor  trade  of  bigeve 
tuna  and  enforce  the  proposed  import 
restrictions,  NMFS  considered  requiring 
that  all  bigeye  tuna  shipments, 
regardless  of  their  origin,  be 
accompanied  by  a  Certificate  of 
Eligibility  (COE)  as  a  condition  of  entry 
into  the  United  States.  This  document 
would  contain  information  about  the 
ocean  of  origin  and  the  flag  of  the 
harvesting  vessel:  data  that  are  not 
available  from  existing  sources  (e.g.. 
Customs  entry  summary  data,  shipping 
invoices).  However.  ICCAT  also 
recommended  at  its  2000  meeting  that 
statistical  documentation  programs  be 
developed  for  swordfish  and  bigeve 
tuna,  similar  to  the  existing  bluefin  tuna 
statistical  document.  NMFS  has 
initiated  internal  discussions  on  this 
topic  and  has  hosted  a  public  scoping 
meeting  (June  2001)  to  solicit  comments 
from  U.S.  industry  members  and  a 
Technical  Workshop  (July  2001)  for 
ICCAT  counterparts.  At  the  2001 
meeting.  NMFS  will  continue  to  work 
with  other  ICCAT  members  to  adopt  a 
recommendation  for  swordfish  and 
bigeye  statistical  documentation 
programs. 
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Given  the  expectation  of  a  more 
comprehensive  ICCAT  trade  monitoring 
program  in  the  near  future,  NMFS 
concludes  that  a  domestic  COE  program 
for  bigeye  tuna  implemented  only  for 
the  short  term  and  replaced  by  a  more 
comprehensive  program  in  the  future  is 
impractical.  Instead,  NMFS  proposes 
regulations  whereby  any  bigeye  tuna 
imported  into  the  United  States  would 
be  assumed  to  be  caught  by  vessels  of 
the  exporting  nation.  Importers  buying 
bigeye  tuna  or  its  products  from  the 
restricted  countries  listed  above  would 
need  to  show  that  the  product  was 
harvested  by  flag  vessels  of  another 
country  in  order  to  clear  U.S.  Customs 
Further,  NMFS  proposes  to  amend  the 
regulations  regarding  restricted  ports  of 
entry,  codified  at  §635.47.  to  include 
bigeye  tuna,  if  such  port  of  entry 
designations  become  necessary  to  avoid 
circumvention  of  the  bigeye  tuna  trade 
restrictions. 

Other  ICCAT  Issues 

ICCAT  adopted  a  number  of  other 
recommendations  and  resolutions  at  the 
2000  meeting  that  do  not  presently 
require  rulemaking  but  will  require 
management  action  on  the  part  of 
NMFS.  These  include  recommendations 
regarding  South  .Atlantic  swordfish  and 
North  and  South  Atlantic  albacore. 
ICCAT's  2000  recommendation  on  blue 
and  white  marlin  will  be  addressed  in 
a  separate  rulemaking. 

ICCAT  adopted  a  status  quo  target 
total  allowable  catch  (TAG)  for  South 
Atlantic  swordfish  and  contracting 
parties  agreed  to  establish  unilateral 
catch  limits  for  2001  consistent  with 
that  target  TAG  In  December.  2000.  the 
United  States  informed  ICCAT  of  its 
intention  to  restrict  harvest  of  South 
Atlantic  swordfish  by  US.  vessels  to  its 
previously  established  annual  catch 
limit  of  384  mt  ww.  As  this  annual 
quota  is  currently  established  by 
regulation,  no  further  action  is  required 
at  this  time. 

Additionally.  ICCAT  adopted  a 
recommendation  for  South  Atlantic 
albacore  that  establishes  a  2001  TAG 
and  specifies  that  countries  having 
caught  less  than  100  mt  ww  of  southern 
albacore  per  year  during  1992-96  are 
subject  to  an  annual  catch  limit  of  100 
mt  WW.  The  United  States  does  not  have 
a  directed  fishery  for  South  Atlantic 
albacore.  but  does  take  albacore  as 
bycatch  in  its  directed  swordfish 
fishery.  Because  U.S.  annual  South 
Atlantic  albacore  landings  were  well 
below^  the  100-mt  ww  limit  in  the 
specified  reference  years  and  are  not 
anticipated  to  increase  significantly,  no 
changes  to  the  regulations  are  proposed 
at  this  time. 


ICCAT  also  adopted  a 
recommendation  that  sets  a  2001  TAG 
for  North  Atlantic  albacore  and 
establishes  the  U.S.  share  as  607  mt  ww 
for  the  year  2001.  Since  average  recent 
harvests  have  not  exceeded  this  level, 
no  regulations  to  establish  a  quota  are 
proposed  at  this  time.  The  2001 
recommendation  provides  for  rollover/ 
deduction  of  over/underhar\-est  of  this 
aimual  catch  limit  for  quotas  yet  to  be 
established  for  years  2002  and/or  2003 
Depending  on  the  requirements  of  any 
subsequent  ICCAT  recommendations  for 
North  Atlantic  albacore.  NMFS  may 
need  to  undertake  rulemaking  to 
establish  commercial  and  recreational 
har\'est  quotas  and  to  adjust  for  any 
overharvest  or  underhar\est  during  the 
2001  fishing  year. 

Other  Amendments 

NMFS  proposes  an  amendment  to  the 
regulations  to  correct  the  dates  specified 
for  phasing  out  the  North  .Atlantic 
swordfish  dead  discard  allowances.  In  a 
Federal  Register  notice  published 
December  12.  2000  (65  FR  77523). 
NMFS  inadvertently  stated  that  the  dead 
discard  allowance  of  160  rat  ww  would 
apply  to  the  fishing  year  beginning  May 
1.  2001   The  IGGA'T  recommendation 
and  the  supporting  rulemaking 
documents  indicate  that  die  160  mt  ww 
swordfish  dead  discard  allowance 
applies  to  the  fishing  vear  that  begins 
lune  1.2002. 

NMFS  also  proposes  an  amendment 
to  the  regulations  published  December 
12,  2000  (65  FR  77523)  to  implement 
the  1999  ICCAT  recommendation  to 
prohibit  swordfish  imports  from 
designated  countries.  NMFS 
inadvertently  omitted  the  relevant 
prohibition  that  should  have 
accompanied  that  trade  restriction  rule 
and  proposes  to  add  it  to  facilitate 
enforcement  NMFS  also  proposes  a 
change  to  those  swordfish  trade 
restrictions  to  conform  to  the  1999 
ICCAT  recommendation.  The 
recommendation  indicated  that  trade 
restrictions  should  apply  onlv  to 
Atlantic  swordfish  (not  Indian  Ocean  or 
Pacific  Ocean  swordfish).  and  such  a 
distinction  was  stated  in  the  preamble 
to  the  final  rule  Howe\er.  the 
regulatory  text  prohibits  the  import  of 
swordfish  of  any  stock  har\ested  by 
vessels  of  Belize  and  Honduras.  The 
swordfish  COE  program  collects 
information  regarding  the  ocean  area  uf 
origin  of  imported  swordfish.  NMFS 
does  not  anticipate  an  enforcement 
problem  associated  with  restricting 
trade  only  of  Atlantic  swordfish 
Therefore.  NMFS  proposes  to  change 
the  import  prohibition  to  apply  only  to 


.Atlantic  swordfish  harv'ested  by  vessels 

of  Belize  and  Honduras 

Public  Hearings  and  Special 
.Accommodations 

.\'MFS  will  hold  public  hearings  (see 
DATES  and  ADDRESSES)  to  receive 
comments  from  fishery  participants  and 
other  members  of  the  public  regarding 
these  proposed  amendments.  These 
hearings  will  be  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jill 
Stevenson  at  (301)  713-2347  at  least  5 
days  prior  to  the  hearing  date  For 
individuals  unable  to  attend  a  hearing. 
NMFS  also  solicits  written  comments  on 
the  proposed  rule  (see  DATES  and 
ADDRESSES) 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
.Act  and  .ATCA.  The  .Assistant 
Administrator  for  Fisheries.  NOA.A.  has 
preliminarily  determined  that  the 
regulations  contained  in  this  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  highly 
migrator\'  species  fisheries. 

The  chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  of  Advocacy  of  the 
Small  Business  Administration  tiiat  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

.Ailhougb  the  reser\'e  quota  would  be 
e.stablished  with  the  initial  intent  of 
implementing  a  transfer  to  japan,  the  reserve 
of  301  mt  dw  of  North  Atlantic  swordfish 
would  be  obtained  from  unharvested  quota 
from  prior  fishing  years.  Because  the  North 
Atlantic  swordfish  fishery  has  not  been 
closed  in  recent  years  and  a  significant 
amount  of  the  available  quota  has  been 
carried  over  for  several  years,  the  reser\-ation 
and  subsequent  transfer  of  quota  for  japan  is 
not  expected  to  result  in  a  closure  of  the 
domestic  fishery  or  diminish  fishing 
opportunities  for  U.S.  vessels.  Likewise,  the 
other  alternatives  considered  in  the  proposed 
rule  would  not  have  economic  impacts:  the 
south  Atlantic  swordfish  quota  is  unchanged; 
there  are  no  significant  imports  of  Atlantic 
bigeye  tuna  from  the  designated  countries; 
and  the  other  amendments  ser\'e  only  to 
clarify  and  facilitate  enforcement  of  existing 
regulations.  These  changes  would  not  have 
an  impact  on  a  substantial  number  of  small 
entities.  For  example,  correcting  the  date  that 
applies  to  the  swordfish  dead  discard 
allowance  clarifies  and  reflects  the  intent  of 
the  relevant  ICCAT  rerx)mmendation.  This 
change  would  not  have  an  economic  impact 
since  it  neither  changes  the  fishing  year  nor 
the  intent  of  the  dead  discard  allowance  that 
ICCAT  recommended  The  amendment 
which  relates  to  the  scope  uf  swordfish 
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import  restrictions  would  lessen  the  impact 
on  affected  importers  if  they  were  to  import 
from  those  countries  because  this  revision 
would  redur  e  the  scope  of  the  restrictions  to 
inc  lude  onlv  Atlantic  swordfish.  instead  of 
tipplying  to  swordfish  from  all  ocean  areas. 
However,  this  amendment  does  not  have  a 
signifi(.ant  impact  on  a  substantial  number  of 
importers  since  swordfish  have  not  recently 
been  imported  from  those  countries.  In 
addition.  NMFS  inadvertently  omitted  a 
prohibition  on  swordfish  imports. 
Prtjhibitions  are  a  portion  of  Federal 
regulations  that  succinctly  summarize  the 
regulations  and  are  utilized  often  by 
enforcement  personnel.  Including  a 
prohibition  does  not  change  the  nature  of  the 
regulatory  requirements  but  adds  support  to 
prosecution  of  cases  related  to  such 
regulatory  measures.  Accordingly,  these 
proposed  actions,  considei^d  separately  or  in 
aggregate,  are  not  expected  to  have  a 
significant  w  onomic  impact. 

Because  of  this  certification,  an  initial 
regulatory  flexibility  analysis  was  not 
prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.xecutive  Order  12866. 

On  .September  7.  2000.  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endanyered  Species  Act. 
,A  Biologic  al  Opinion  (BiOp)  issued  lune 
14.  2001.  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishfTN  is  likelv  to  jeopardize 
the  continut^d  ►'xi^t'uirt'  of  endangered 
and  threatened  sea  turtle  spec  jes  under 
.NMFS  lurisdir  tion.  NMFS  is  currently 
implementirii;  the  reasonable  and 
prudent  alternative  required  b\  the 
BiOp   None  of  the  actions  in  this 
proposed  rule  would  have  any 
additional  impact  on  sea  turtles  as  these 
actions  are  not  likeK  to  increase  or 
decrease  pelagic  longline  effort,  nor  are 
they  expected  to  shift  effort  into  other 
fishing  areas.  No  irre\ersible  or 
irretrunable  commitments  of  resources 
are  expected  from  this  proposed  action 
that  would  have  the  effect  of  foreclosing 
the  implementation  of  the  requirements 
of  the  BiOp 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing.  Fishing  vessels. 

Foreign  relations.  Intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

ndicd   Novemb»'r  9.  2001. 

Rebecca  Lent. 

Acting  Assistant  Administrator.  National 
Mnrinp  Fisheries  Ser\-ice. 

For  the  reasons  set  out  in  the 
preamble.  ,50  CFR  part  6.35  is  proposed 
to  b(^  amended  as  follows- 


PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.:  16  U.S.C. 

1801  ft  se«y. 

2.  A  new  §  635.25  is  added  to  read  as 
follows: 


§635.25     Fishing  areas. 

(a)  General.  Persons  on  board  fishing 
vessels  subject  to  the  jurisdiction  of  the 
United  States  are  authorized  to  fish  for. 
catch,  retain,  or  land  species  governed 
by  an  international  catch  sharing 
agreement  implemented  under  this  part 
only  in  or  from  those  management  areas 
for  which  the  United  States  has  received 
an  allocation, 

(b)  Exemptions.  Persons  and  vessels 
subject  to  the  jurisdiction  of  the  United 
States  intending  to  fish  for  regulated 
species  in  fishing  areas  not  otherwise 
authorized  under  this  part,  whether  for 
the  purposes  of  scientific  research,  or 
commercial  fishing  under  a  chartering 
arrangement,  must  have  a  permit  from 
NMFS  issued  under  §  635.32. 

(c)  Atlantic  bluefin  tuna.  No  person 
aboard  a  U.S.  fishing  vessel  shall  fish  for 
bluefin  tuna  in  or  possess  on  board  that 
fishing  vessel,  a  bluefin  tuna  taken  from, 
the  Atlantic  Ocean  east  of  45-  VV.  long. 
north  of  10°  N.  lat.,  east  of  35=  \V.  long, 
between  10°  N.  lat.  and  5°  N.  lat..  east 

of  30°  W.  long,  between  5°  N.  lat.  and 
the  equator,  and  east  of  25'^  W,  long, 
south  of  the  equator. 

3-4.  In  §  635.27,  paragraph  (c)  is 
revised  to  read  as  follows: 

§635.27     Quotas 

(c)  Swordfish.  (1)  Categories. 
Consistent  with  ICCAT 
recommendations,  the  fishing  year's 
total  amount  of  swordfish  that  may  be 
caught,  retained,  possessed,  or  landed 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction  is  divided  into  quotas  for 
the  North  Atlantic  swordfish  stock  and 
the  South  Atlantic  swordfish  stock.  The 
quota  for  the  North  Atlantic  swordfish 
stock  is  hirther  divided  into  equal  semi- 
annual directed  fishery  quotas,  an 
annual  incidental  catch  quota  for 
fishermen  targeting  other  species  and,  as 
needed,  a  reser\e  categorv'.  In  addition, 
a  dead  discard  allowance  is  established 
for  the  North  Atlantic  swordfish  stock. 

(i)  North  Atlantic  swordfish.  (A)  A 
swordfish  from  the  North  Atlantic 
swordfish  stock  caught  prior  to  the 
directed  fishery  closure  by  a  vessel  for 
which  a  directed  fishery  permit  or  c 
handgear  permit  for  swordfish  has  been 
issued  is  counted  against  the  directed 
fisher\'  quota.  The  annual  directed 


fisher}'  quota  for  the  North  Atlantic 
swordfish  stock  is  1 .919  mt  d\v  for  each 
fishing  year  beginning  June  1.  2000.  The 
annual  directed  fishery  quota  is 
subdivided  into  two  equal  semiannual 
quotas  of  959.5  mt  dvv.  one  for  lune  1 
through  November  ,30.  and  the  other  for 
December  1  through  May  31  of  the 
following  year. 

(B)  A  swordfish  from  the  North 
Atlantic  swordfish  stock  landed  hv  a 
vessel  for  which  an  incidental  catch 
permit  for  swordfish  has  been  issued. 
landed  by  fishermen  without  swordfish 
permits  consequent  to  recreational 
fishing,  or  caught  after  the  effective  date 
of  a  closure  of  the  directed  fishery  from 
a  vessel  for  which  a  directed  fishery 
permit  or  a  handgear  permit  for 
swordfish  has  been  issued  is  counted 
against  the  incidental  catch  quota.  The 
annual  incidental  catch  quota  for  the 
North  Atlantic  swordfish  stock  is  300  mt 
dw. 

(C)  The  dead  discard  allowance  for 
the  North  Atlantic  swordfish  stock  is: 
320  mt  WW  for  the  fishing  year 
beginning  lune  1,  2000;  240  mt  ww  for 
the  fishing  year  beginning  lune  1.  2001; 
and  160  mt  ww  for  the  fishing  year 
beginning  lune  1.  2002  All  swordfish 
discarded  dead  from  I'.S  fishing 
vessels,  regardless  of  whether  such 
vessels  are  permitted  under  this  part. 
shall  he  counted  against  the  allowance. 

(D)  .\  portion  of  the  total  allowable 
catch  of  North  .Atlantic  swordfish  may 
be  held  in  reserve  for  inseason 
adjustments  to  fishing  categories,  to 
compensate  for  projected  or  actual 
overharvest  in  any  categorv .  for  fishery 
independent  research,  or  for  other 
purposes  consistent  with  management 
objectives. 

(ii)  South  AtlantH  swordfish.  The 
annual  directed  fisher>'  quota  for  the 
south  Atlantic  swordfish  stock  is  289  mt 
dw.  The  entire  quota  for  the  South 
Atlantic  swordfish  stock  is  reserved  for 
pelagic  longline  vessels  for  which  a 
directed  fishery'  permit  for  swordfish 
has  been  issued:  retention  of  swordfish 
caught  incidental  to  other  fishing 
activities  or  with  other  fishing  gear  is 
prohibited  in  the  Atlantic  Ocean  south 
of  5=  N.  lat. 

(2)  Inseason  adjustments,  (i)  NMFS 
mav  adjust  the  December  1  through  May 
31  semiannual  direc:ted  fisherx'  quota  or, 
as  applicable,  the  resen'e  categorv.  to 
reflect  actual  directed  fishery  and 
incidental  fishing  category  catches 
during  the  [une  1  through  November  30 
semiannual  period 

(ii)  If  NMFS  determines  that  the 
annual  incidental  catch  quota  will  not 
he  taken  before  the  end  of  the  fishing 
year,  the  excess  quota  may  be  allocated 
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to  the  directed  fishery  quota  or  to  the 
reserve. 

(iii)  If  NMFS  determines  that  it  is 
necessary  to  close  the  directed 
swordfish  fishery  prior  to  the  scheduled 
end  of  a  semi-annual  fishing  season,  anv 
estimated  overharvest  or  underhar\est 
of  the  directed  fishen.-  quota  for  that 
semi-annual  season  will  be  used  to 
adjust  the  annual  incidental  catch  quota 
or  the  reser\e  as  necessary  to  maintain 
landings  and  discards  within  the 
required  annual  limits. 

(iv)  NMFS  will  file  with  the  Office  of 
the  Federal  Register  for  publication 
notification  of  any  inseason  swordfish 
quota  adjustment  and  its  apportionment 
to  fishing  categories  or  to  the  re.sen-e 
made  under  this  paragraph  (c)(2i  of  this 
section. 

(3)  Annual  adjustments,  (i)  Except  for 
the  carryover  provisions  of  paragraphs 
{c)(3)(iil  and  (iii)  of  this  section.  NMFS 
will  file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  to  the  annual  quota 
necessary-  to  meet  the  obje<;:tives  of  the 
Fishery  Management  Plan  for  .Atlantic 
Tunas.  Swordfish  and  Sharks.  NMFS 
will  provide  at  least  30  days 
opportunity  for  public  comment. 

(ii)  If  consistent  with  applicable 
ICCAT  recommendations,  total  landings 
above  or  below  the  specific  North 
Atlantic  or  South  Atlantic  swordfish 
annual  quota  shall  be  subtracted  from. 
or  added  to.  the  following  vear's  quota 
for  that  area.  As  necessary  to  meet 
management  objectives,  such  carryover 
adjustments  may  be  apportioned  to 
fishing  categories  and/or  to  the  reser\'e. 
Any  adjustments  to  the  12-month 
directed  fishery  quota  will  be 
apportioned  equally  between  the  two 
semiannual  fishing  seasons  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  or  apportionment  made 
under  this  paragraph  (c)(3)(ii) 

(hi)  The  dressed  weight  equivalent  of 
the  amount  bv  which  dead  discards 


exceed  the  allowance  specified  at 
paragraph  (cl(l)(i)(C)  of  thi5  section 
shall  be  subtracted  from  the  landings 
quota  in  the  following  fishing  year  or 
from  the  reser\"e  categorw  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  made  under  this 
paragraph  (cK3)(iii). 

5   Section  635  4,S  is  revised  to  read  as 
follows: 

§635.45     Products  dented  entry. 

(a)  All  shipments  of  .Atlantic 
swordfish.  or  its  products  in  anv  form. 
hanested  by  a  vessel  under  the 
jurisdiction  of  Belize  or  Honduras  will 
be  denied  entr\  into  the  United  States 

(h)  All  shipments  of  Atlantic  bluefin 
tuna,  or  its  products,  in  any  form, 
harvested  by  a  vessel  under  the 
jurisdiction  of  Belize.  Honduras,  or 
Equatorial  Guinea  will  be  denied  entry 
into  the  United  States 

(c)  All  shipments  of  .^tlantic  bigeve 
tuna,  or  its  products,  in  anv  form, 
harvested  by  a  vessel  under  the 
jurisdiction  of  Belize.  Cambodia, 
Equatorial  Guinea.  Honduras  or  St. 
Vincent  and  the  Grenadines  will  be 
denied  entry  into  the  United  States  It  is 
a  presumption  that  any  shipment 
containing  bigeve  tuna  or  its  products 
offered  for  entry  or  imported  into  the 
United  States  has  been  ban  ested  bv  a 
vessel  or  vessels  of  the  exporting  nation 

6.  Section  635.47  is  re\'ised  to  read  as 
follows: 

§  635,47     Ports  of  enti>. 

NMFS  shall  monitor  imported 
shipments  of  bluefin  tuna,  bigeve  tuna, 
and  swordfish  into  the  United  .States  If 
NMFS  determines  that  the  diversity  of 
handling  practices  at  certain  ports  at 
whu  h  any  of  these  species  is  being 
imported  into  the  I'nited  States  allows 
for  circumvention  of  the  bluefin  tuna 
statistical  document,  swordfish 
Certificate  of  Eligibility  requirements,  or 
trade  restrictions  for  these  species  or  for 


Atlantic  bigeve  tuna,  NMFS  may 
designate,  after  consultation  with  the 
US,  Customs  Service,  those  ports  at 
which  these  species  may  be  lawfully 
imported  into  the  United  States  NMFS 
shall  announce  the  names  of  such 
designated  ports  and  the  effective  dates 
of  entry  restrictions  through  publication 
of  a  notice  in  the  Federal  Register 

7.  In  §  635.71  .paragraphs  (a)(24)  and 
(a)(29)  are  revised,  and  a  new  paragraph 
(a){361  IS  added,  to  read  as  follows; 

§635.71     Prohibitions. 


(24)  Import,  or  attempt  to  import,  anv 
fish  or  fish  products  regulated  under 
this  part  in  a  manner  contrary  to  any 
import  requirements  or  import 
restrictions  specified  at  §§635.40. 
635  41 ,  635  45.  and  635.46,  or  at  other 
than  an  authorized  port  of  entry 
designated  by  NMFS  under  §  635.47. 

•  •         «         *         * 

(29)  Land,  transship,  ship,  transport, 
purchase,  sell,  offer  for  sale,  import, 
export,  or  have  in  custody,  possession, 
or  control: 

(i)  .\ny  fish  that  the  person  knows,  or 
should  have  known,  was  taken, 
retained,  possessed,  or  landed  contrary 
to  this  part  without  regard  to  the 
citizenship  of  the  person  or  registry  of 
the  fishing  vessel  that  harx-ested  the 
fish. 

(ii)  Any  fish  of  a  spec  les  regulated 
pursuant  to  a  recommendation  of  ICCAT 
that  was  har\ested,  retained,  or 
possessed  in  a  manner  contrary  to  the 
regulations  of  another  country. 

*  *         *         •         • 

(36)  Fish  for.  or  possess  on  board  a 

fishing  vessel,  species  regulated  under 
this  part  in  unauthorized  fishing  areas 
as  specified  in  §635.25 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection:  Forest  Product 
Removal  Permits  and  Contracts 

agency:  Forest  Service.  b'SDA. 
ACTION:  Notice;  request  for  comment. 


SUMMARY:  la  accordance  with  the 
F'dperuork  Reduction  Act  of  1995.  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  of  an 
information  collection  associated  with 
forest  product  removal  permits  and 
contracts.  This  information  collection 
vvill  help  the  Forest  Service  administer 
the  small  forest  products  program, 
information  will  he  collected  from 
permit  applicants  for  free  use  of  forest 
products  as  well  as  for  contractors  for 
( ompetitjve  and  noncompetitive 
purchase  of  forest  products. 

The  collected  information  is 
ne(  essarv  to  ensure;  that  applicants  who 
request  free  use  of  forest  products 
qualifv  for  the  free-use  program;  that 
applicants  who  purchase 
noncompetitive  contracts  to  harvest 
forest  produr:ts  do  not  ext  eed  the 
authorized  limit  of  products  that  may  be 
removed  in  a  given  fiscal  year;  and  that 
permittees  and  c:ontractors  can  be 
readily  identifier!  in  the  field  by  Forest 
Service  fompliant.e  personnel. 
DATES:  (Comments  must  be  received  in 
writing  on  or  before  [anuary  14,  2002. 
Comments  received  after  that  date  will 
be  (iinsidered  to  the  extent  practicable. 
ADDRESSES:  .Ml  comments  should  be 
tiiidre-,sed  to  the  Director,  Forest  and 
Rangeland  Management.  Comments  may 
be  sent  via  I'  S  Postal  Ser.-ice  to  the 
Dire<:tor  at  .Mail  Stop  1105.  Forest 
Service.  CSD.A,  PG  Box  96090. 
Washington.  DC  20090-6090. 

C^omments  also  may  be  submitted  to 
the  Directors  attention  via  facsimile  to 
(202)  205-1045  or  by  e-mail  to 
frn@fs  fed  us. 


The  public  may  inspect  comments 
received  at  the  Forest  and  Rangeland 
Management  Office.  14th  & 
Independence,  SW.,  3SW.  Washington, 
DC.  Visitors  are  encouraged  to  call 
ahead  at  (202)  205-Q855  to  facilitate 
entrv  to  the  huildiny 

FOR  FURTHER  INFORMATION  CONTACT:  Rox 
BaumbacJ;,  Forest  Management  Staff,  at 
(202)  205-0855  or  Mar\-  Ann  Ball, 
Forest  Service  Information  Collection 
Coordinator,  at  (703)  605-4572, 
Individuals  who  use  telecommunication 
devices  fpr  the  deaf  (TDD)  may  call  the 
Federal  Information  Relav  Service 
(FIRS)  at  1-800-8 7 7 -8 3 39  between  8 
a.m.  and  8  p.m..  Eastern  Standard  Time, 
Mondav  through  Fridav. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

Individuals  and  other  Federal 
agencies  planning  to  remove  timber  and 
other  forest  products,  such  as 
mushrooms  or  boughs,  from  the 
National  Forests  for  commercial  or 
personal  use  purposes  must  obtain 
authorization  from  the  Forest  Service. 
To  obtain  a  permit  or  contract, 
applicants  must  meet  the  criteria  at  36 
CFR  223,1.  223.2,  and  223.5  through 
223.13  for  free  use  or  purchase  of  timber 
or  other  Jorest  products.  The  terms  of 
the  permit  or  contract  designate  the 
specific  forest  products  that  can  be 
harvested  or  removed  and  under  what 
conditiofis,  such  as  limiting  the  harvest 
of  forest  products  to  a  designated  area 
or  permitting  harvest  of  only  material 
specifically  marked  for  removal. 

When  applying  for  forest  products 
removal  permits  or  contracts, 
applicants,  depending  on  what  timber 
or  forest  products  they  intend  to 
remove,  must  answer  questions  on  one 
of  the  following  documents: 

Contract  2400-4,  Forest  Products  Sale 
Contract  and  Cash  Receipt,  is  used  to 
sell  timber  products,  such  as  savrtimber, 
or  other  forest  products,  such  as 
fuelwood;  and 

Permit  2400-8,  Forest  Products  Free 
Use  Permit,  is  used  to  allow  free  use  of 
timber  or  other  forest  products  (36  CFR 
223.5  through  223.13). 

Permit  2400-1,  Forest  Products 
Removal  Permit  and  Cash  Receipt 
previously  included  in  this  information 
collection,  is  being  combined  with  the 
Department  of  Interior,  Bureau  of  Land 
Management;  permit  BLM-5510-1,  Free 
Use  Application  and  Permit.  These 


information  collection  requirements 
will  be  described  in  a  separate  joint 
notice. 

Each  format  implements  different 
regulations  and  has  different  provisions 
for  compliance,  but  both  Contract  2400- 
4  and  Contract  2400-8.  collect  similar 
information  from  the  applicant  for 
related  purposes,  OMB  authorization  for 
both  information  collections  expire 
January  31.  2002.  The  Forest  Service  is 
requesting  an  extension  of  this 
information  collection. 

The  Forest  Service  will  use  the 
information  collected  to  ensure  that 
permittees  obtaining  free  use  of  timber 
or  other  forest  products  qualify  for  the 
free-use  program  and  do  not  receive 
product  value  in  excess  of  the  S20 
amount  that  District  Rangers  or  Si 00 
amount  that  Forest  Supervisors  are 
authorized  to  approve  in  a  fiscal  year 
(36  CFR  22.T.8);  to  ensure  that  applicants 
purchasing  non-c  ()mpetiti\  e  contracts  to 
harvest  timber  or  other  forest  products 
do  not  exceed  the  authorized  Si 0.000 
limit  in  a-fiscal  year  (16  U.S.C.  472(a)): 
and  to  ensure  that  permittees  and 
contractors  can  be  identified  in  the  field 
by  Forest  Service  compliance  personnel. 

An  applicant  is  not  restricted  to  one 
permit  or  contract  .An  ap[)licant  may 
apply  for  as  many  product  removal 
permits  or  contracts  as  they  deem 
necessary  to  meet  their  needs.  For 
example,  an  applicant  ma\'  obtain  free  . 
use  of  a  timber  product,  such  as 
pinecones.  using  Permit  2400-8.  Forest 
Products  Free  I'se  Permit,  and  still 
purchase  firewood  using  Contract  2400- 
4.  Forest  Products  Sale  Contract  and 
Cash  Receipt. 

Title:  Forest  Products  Removal 
Permits  and  Contracts 

OMB  \umber  0596-0085. 

Expiration  Date  of  Approval:  January 
31, 2002. 

Type  of  Request:  Extenii  this 
information  collection 

Abstract:  Individuals  and  persons 
representing  small  businesses  usually 
request  permits  or  contracts  in  person  at 
the  Forest  Service  issuing  offic;e.  Forest 
Service  personnel  ask  applicants  to 
respond  to  questions  that  include  their 
name,  address,  and  identification 
number.  The  identification  number  can 
be  a  tax  identification  number,  social 
security  number,  driver's  license 
number,  or  other  unique  number 
identifving  the  applicant.  Forest  Service 
personnel  enter  the  information  into  a 
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computerized  database  for  easy  retrieval 
for  subsequent  requests  for  permits  or 
contracts  by  the  same  individual.  The 
database  generates  a  printed  hardcopy 
of  a  permit  or  contract,  which  the 
applicant  signs  and  dates.  Forest  Service 
personnel  issuing  the  permit  or  contract 
discuss  the  terms  and  conditions  with 
the  applicant.  Permittees  and 
contractors  may  be  required  to  maintain 
a  product  removal  record  on  the  face  of 
the  permit  or  contract. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

The  agency  uses  the  collected  data  to 
ensure  that  applicants  for  free  use  meet 
the  criteria  for  free  use  of  timber  or 
forest  products  authorized  by 
regulations  at  36  CFR  223.5  through 
223.13.  that  applicants  seeking  to 
purchase  and  remove  timber  or  forest 
products  from  National  Forest  System 
lands  meet  the  criteria  under  which  sale 
of  timber  or  forest  products  is 
authorized  by  the  regulations  at  36  CFR 
223.80.  and  to  ensure  that  permittees 
and  contractors  complv  with  regulations 
and  terms  at  36  CFR  261.6. 

Estimate  of  Annual  Burden: 

Permit  2400-8:  4.5  minutes. 

Contract  2400-4:  5.5  minutes. 
Type  ot  Respondents: 

Permit  2400-8:  Individuals. 

Contract  2400-4:  Individuals  and 
small  businesses. 
Estimated  Annual  Number  of 

Respondents: 

Permit  2400-8:  4,000. 

Contract  2400-4:  500. 
Estimated  Annual  ^Jumber  of  Responses 

per  Respondent: 

Permit  2400-8:  4. 

Contract  2400-4:  5. 
Estimated  Total  Annual  Burden  on 

Respondents: 

Permit  2400-8:  1.140  hours. 

(M)ntract  240O-4:  225  hours. 

Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessan'  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumpti(ms  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  inc  luding  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 


All  comments  received  in  response  ti 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Dated:  Octoljer  M.  2001. 
Abigail  Kimbell, 

Acting  Associate  Deputy  Chief,  National 
Forest  System. 
|FR  Dot.  01-28598  Filed  11-14-01;  r.:45  am] 
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BROADCASTING  BOARD  OF 
GOVERNORS 

Performance  Review  Board  Memljers 

AGENCY:  Broadcasting  Board  of 

Go\ernors. 

ACTION:  Notice  of  membership. 

SUMMARY:  This  Notice  is  issued  to 
announce  the  membership  of  the 
Broadcasting  Board  of  Governors  (BBC) 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lindd  (..  Beard  vExetutue  Secretarv'). 
Office  of  Personnel.  Broadcasting  Board 
of  Governors.  330  Independence 
Avenue  SW..  Washington.  DC  20237, 
Telephone:  (202)  61»-1523. 
SUPPLEMENTARY  INFORMATION:  In 
accorddiK  >■  \\  itti  siTtKnis  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L.  95454).  the 
following  is  a  list  of  members  of  the 
2001  Performance  Review  Board  for  the 
Broadcasting  Board  of  Governors. 

Chairperson:  Director  for 
International  Broadcasting  Bureau, 
Brian  Conniff  (Acting).  Panel  1 — 
International  Broadcasting  Bureau  SES 
Members. 

Chairperson :  Board  Member. 
Broadcasting  Board  of  Governors,  Robert 
M.  Ledbetter.  Panel  2 — Broadcasting 
Board  of  Governors  SES  Members. 

Career  SES  Members 

Ms.  Janice  Brambilla.  Senior  Advisor. 
Director  General  of  the  Foreign  Service 
and  Director  of  Human  Resources. 
Department  of  .State, 

Nil.  John  Dunkin  Jr..  Special 
Coordinator  (Designate)  Office  of  the 
Under  Secretary'  for  Economic  and 
Agricultural  .Affairs  Department. 
D  apartment  of  State. 

Dated:  November  6.  2001. 
|ohn  S.  Welch. 

Director.  Office  of  Personnel.  International 

Broadcasting  Bureau. 

IFR  Doc  01-28581  Filed  11-14-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42 1-804] 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Netherlands; 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Initiation  and  preliminary 
results  of  changed  circumstances 
review, 

SUMMARY:  In  a  response  to  a  request  by 
petitioners  (Bethlehem  Steel 
Corporation.  LT\'  Steel  Company.  Inc.. 
National  Steel  Corporation,  and  United 
States  Steel  LLC,  collectively 
"petitioners")  that  the  Department  of 
Commerce  (the  Department)  revoke  the 
antidumping  duty  order  on  certain  cold- 
rolled  carbon  steel  flat  products  from 
the  Netherlands,  the  Department  is 
initiating  a  changed  circumstances 
administrative  review  and,  given  that 
producers  accounting  for  substantially 
all  of  the  production  of  the  domestic 
like  product  have  apparently  expressed 
a  lack  of  interest  in  the  order,  the 
Department  is  issuing  this  notice  of 
preliminarv'  results  and  intent  to  revoke 
the  antidumping  duty  order,  retroactive 
to  August  18.  1993  for  unliquidated 
entries.  Interested  parties  eire  invited  to 
cnmmrnt  on  these  preliminan'  results. 
EFFECTIVE  DATE:  November  15.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bezirganian.  Import 
Administration.  International  Trade 
Administration  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-1131. 

The  .Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Januarv'  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(2001). 

SUPPLEMENTARY  INFORMATION 
Background 

On  August  19.  1993,  th^  P-r.^rtment 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain  cold- 
rolled  carbon  steel  flat  products  from 
the  Netherlands  (see  Antidumping  Dut\' 
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Order  and  Amendments  to  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Roiled  Carbon 
Steel  Flat  Products  and  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
the  Netherlands.  58  FR  44172  (August 
iq.  199,T))   C)n  D('(  pmh(>r  15.  2nnn.  the 
Dt-pdrtincnt  publishfil  in  the  Federal 
Register  a  revocation  of  the  order 
effi'ctivo  lanuar\'  1.  2000  (see 
Revocation  of  Antidumping  and 
(jiunterwTilinii  Dutv  Orders  on  Certain 
(Airtion  Steel  Products  From  Canada. 
Germany.  Korea,  the  \etherlands.  and 
Sweden.  65  FR  78467  (December  15. 
2000)).  On  September  18.  2001, 
Bethlehem  Steel  Corporation.  LTV  Steel 
("ompdny.  Inc..  National  Steel 
('orporation.  and  United  States  Steel 
LLC.  (coUectivelv.  "petitioners") 
requested  that  the  order  be  revoked 
retroactively  to  August  18.  1993.  In  this 
letter,  petitioners  indicated  that  their 
revocation  request  applies  to  all 
unliquidated  entries  for  consumption  of 
the  subject  merchandise  made  from 
August  18,  1993  through  January  1. 
2000.  and  that  domestic,  producers 
accounting  for  at  least  85  percent  of 
j)rodu(  tion  have  expressed  a  lack  of 
interest  in  the  order  with  respect  to  this 
period  prior  to  January  1.  2000. 

Initiation  and  Preliminary  Results  of 
Changed-Circumstances  Reviews  and 
Intent  To  Revoke  the  Order 

Pursuant  to  section  751(d)(1)  of  the 
,-\ct.  the  Department  may  revoke  an 
antidumping  dutv  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e..  a  changed  circumstances  review). 
Section  782(h)(2)  of  the  Act  and  section 
351  222(g)(l)(i)  of  the  Department's 
regulations  provide  that  the  Secretary 
mav  revoke  an  order,  in  whole  or  in 
part,  based  on  changed  circumstances  if 
■■{Iplroducers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  *    *    '  have  expressed  a  lack  of 
interest  in  the  order,  in  whole  or  in  part 
'    '    *"  In  this  context,  the  Department 
has  interpreted  "substantiallv  all" 
production  normally  to  mean  at  least  85 
percent  of  domestic  production  of  the 
like  product  (see,  eg.  Certam  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  I  'nited  Kim^dom: 
Final  Results  of  Chane,ed-Circumstances 
.Antidumping  and  Counter^-ailino  Dutv 
Administrative  Reviews.  Revocation  of 
Orders,  and  Recission  of  Administrative 
Reviews.  R5  FR  13713,  13714  (March  14 
2000)) 

Petitioners  are  domestic  interested 
parties  as  defined  bv  section  771(9)(C) 
of  the  Act  and  19CFR  351, 102(b). 
Petitioners  indicate  that  they,  along 


with  other  domestic  producers  that  have 
expressed  a  lack  of  interest  in  the  order 
retroactive  to  August  18,  1993.  represent 
at  least  85  percent  of  the  domestic 
production  of  the  domestic  like  product 
to  which  this  order  pertains,  and  thus 
account  for  "substantially  all"  of  the 
production  of  the  domestic  like  product. 

Based  on  the  submission  by  the 
petitioners,  the  Department  has 
preliminarily  determined  that  domestic 
producers  expressing  a  lack  of  interest 
in  the  order  account  for  at  least  85 
percent  of  domestic  production  of  the 
like  product  and.  therefore,  that 
revocation  of  the  order  in  part, 
retroactive  to  August  18.  1993  for 
unliquidated  entries,  is  warranted.  We 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  whole  the 
antidumping  duly  order  on  certain  cold- 
rolled  carbon  steel  flat  products  from 
the  Netherlands  retroactive  to  August 
18.  1993. 

If  final  revocation  of  the  order  occurs, 
we  intend  to  instruct  the  Customs 
Service  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
the  Netherlands  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  18.  1993.  We  will  also 
instruct  the  Customs  Service  to  pay 
interest  on  any  refunds  with  respect  to 
the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  18, 
1993,  in  accordance  with  section  778  of 
the  Act. 


Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  these 
proceedings  are  requested  to  submit 
with  the  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument.  Any  interested  party  may 
request  a  hearing  within  10  days  of  the 
date  of  publication  of  this  notice.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  21  days  after  the  date  of 
publication  of  this  notice,  or.  if  that  dav 
is  not  a  workday,  the  first  workday 
thereafter.  Case  briefs  may  be  submitted 
by  interested  parties  not  later  than  7 
days  after  the  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  the  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  12  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  ser\'ice  list  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing,  should  one  be  requested. 


should  contact  the  Department  for  the 
date  and  time  of  the  hearing. 

In  accordance  with  19  CFR 
351.216(e),  and  barring  any  legal 
prohibition,  the  Department  will  issue 
its  final  results  of  review  within  270 
days  after  the  date  on  which  the 
changed  circumstance  re\iew  was 
initiated  (i.e..  within  270  da\  s  after  the 
publication  of  this  Federal  Register 
notice  ser\'ing  as  both  initiation  and 
preliminarv  results). 

This  notice  is  published  in 
accordance  with  sections  751(b)(1)  and 
(d)  and  777(i)  of  the  Act.  and  with  19 
CFR  351.221(c)(3). 

Dated:  November  5,  2001. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

!FR  n.K    01-28(>4n  Filed  11-14-01:  8:4.'}  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-622] 

Certain  Helical  Spring  Lock  Washers 
from  the  People's  Republic  of  China: 
Notice  of  Extension  of  Time  Limit  for 
the  Final  Results  of  the  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  seventh  administrative 
review  of  the  antidumping  dutv  order 
on  certain  helical  spring  lock  washers 
from  the  People's  Republic  of  ('hina. 
The  period  of  review  is  October  1.  1999 
through  September  30.  2000. 
EFFECTIVE  DATE:  November  15,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  Craig  Matney.  Office  of 
AD/C\T)  Enforcement  1.  Import 
Administration,  US  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230: 
telephone  (202) 482-3464  or  (202) 482- 
1778.  respectively. 
SUPPLEMENTAL  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1 .  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act, 
Unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2000), 
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Background 

On  July  11,  2001,  the  Department 
published  in  the  Federal  Register  the 

preliminary  results  of  its  administrative 
review  of  helical  spring  lock  washers 
("HSLWs")  from  the  People's  Republic 
of  China  ("PRC  ")  (Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review.  66  FR  36251  (July  11,  2001) 
("Preliminary  Results").  'The  final 
results  are  currently  due  on  November 
8. 2001 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
final  results  within  120  days  of  the 
publication  of  the  preliminary-  results  of 
the  review.  However,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  this  deadline  to  a 
maximum  of  180  days. 

Postponement 

Because  additional  time  is  necessary 
to  analyze  data  used  in  the  calculation 
of  normal  value  the  Department  has 
determined  that  it  is  not  practicable  to 
issue  the  final  results  within  the  original 
time  period  Therefore,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act.  we 
are  postponing  the  final  results  of  this 
administrative  review  for  180  days, 
until  no  later  than  May  7.  2002. 

This  notice  is  published  pursuant  to 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  November  8.  2001. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Dor.  01-28650  Filed  11-14-01;  8:45  ami 

BILLING  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-807] 

Polyethylene  Terephthalate  Film.  Sheet 
and  Strip  From  Korea:  Final  Resutts  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  .Administration. 
International  Trade  .Administration. 
Department  of  Commerce. 

ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part. 

SUMMARY:  On  July  10.  2001,  the 

Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 


the  antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  (PET  film)  from  the  Republic 
of  Korea  (66  FR  35933).  The  review 
covers  three  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States:  H.S,  Industries  (HSI).  Hyosung 
Corporation  (Hyosung)  and  SKC  Limited 
(SKC).  The  review  covers  the  period 
June  1,  1999  through  May  31   2000  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 

The  final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
in  the  section  entitled  Final  Results  of 
Review.  As  a  result  of  comments 
received,  we  have  made  changes  to  the 
final  margin  calculations  for  HSI  and 
SKC. 

EFFECTIVE  DATE:  November  15.  2001. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  ).  Heaney  ur  Robert  lames.  AD/ 
CVD  Enforcement  Group  III.  Office  8. 
Import  .Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  482-4475  or 
(202)  482-0649.  respectively. 

.Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Januan.'  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherv\  ise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2000). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  10.  2001    the  Department 
published  in  the  Federal  Register  lh. 
preliminary  results  of  ddministrative 
review  of  the  antidumping  duty  order 
on  PET  film  from  Korea,  E.l.  DuPont  de 
Nemours  &  Company  and  Mitsubishi 
Polyester  Film.  LLC  (collectively 
Petitioners)  submitted  their  case  brief  on 
August  8.  2001.  SKC  Co..  Ltd,  and  SKC 
America,  Inc.  (collectively  SKC)  filed 
their  case  brief  on  August  9,  2001 
Petitioners  and  SKC  submitted  rebuttal 
comments  on  .August  24.  2001   HSI  filed 
rebuttal  comments  on  August  13.  2001 
and  August  24.  2001.  The  Department 
has  conducted  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Revocation  in  Part 

In  its  -ubmission  of  June  30,  2000. 
HSI  requested,  pursuant  to  19  CFR 
351.222(e)(1),  partial  revocation  of  the 


order  with  respect  to  its  sales  of  PET 
film,  HSI  certified  that  (1)  it  sold  the 
subject  merchandise  in  commercial 
quantities  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years,  (2)  in  the  future  it  will  not  sell  the 
subject  merchandise  at  less  than  NV; 
and  (3)  it  agreed  to  immediate 
reinstatement  of  the  order  if  the 
Department  determines  that,  subsequent 
to  revocation,  it  sold  the  subject 
merchandise  at  less  than  NV, 

Based  upon  the  final  results  in  this 
review  and  the  final  results  of  the  two 
proceeding  reviews  (see  Polvethvlene 
Terephthalate,  Film.  Sheet  and  Strip 
from  the  Republic  of  Korea:  Final 
Results  of  Antidumping  Dutv 
Administrative  Review.  65  FR  55003 
(September  12.  2000).  and  Polyethylene 
Terephthalate.  Film.  Sheet,  and  Strip 
from  the  Republic  of  Korea:  Final 
Results  of  Antidumping  Dutv  \ew 
Shipper  Review.  64  FR  42670  (August  5. 
1999)).  HSI  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  normal  value.  Furthermore,  we 
have  determined  that  HSls  aggregate 
sales  to  the  United  States  have  been 
made  in  commercial  quantities  during 
three  consecutive  segments  of  this 
proceeding.  The  company  also  agreed  in 
writing  to  immediate  reinstatement  of 
the  antidumping  order,  as  long  as  anv 
exporter  or  producer  is  subject  to  the 
order,  if  the  Department  concludes  that 
subsequent  to  the  partial  revocation. 
HSI  sold  the  subject  merchandise  at  less 
than  normal  value.  Based  on  the  above 
facts,  and  absent  a  determination  that 
the  continued  application  of  the 
antidumping  order  is  otherwise 
necessary  to  offset  dumping,  the 
Department  determines  that  continued 
application  of  the  order  to  HSI  is  not 
necessary  to  offset  dumping.  Therefore, 
we  are  revoking  the  order  in  part  with 
respect  to  merchandise  produced  and 
exported  bv  HSI.  In  accordance  with  19 
CFR  §  351. '222(f).  we  will  terminate  the 
suspension  of  liquidation  for  any  such 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  after 
May  31.  2000. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  polyethylene 
terephthalate  film,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick  Roller 
transport  cleaning  film  which  has  at 
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least  one  of  its  surfaces  modified  by  the 
apphcation  of  0  .5  micrometers  of  SBR 
Idte.x  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
imder  Harmimized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  I'.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Tne  review  covers  the  period  June  1, 
1999  through  May  31.  2000.  The 
Department  has  conducted  this  review 
in  accordance  with  section  751  of  the 
Act. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  are  addressed  in  the 
"issues  and  Decision  Memorandum" 
(Decision  Memordndum)  from  Joseph  A. 
Spetnni,  Deputy  Assistant  Secretary  for 
Import  Administration  to  Faryar 
Shirzad.  Assistant  SecretarA'  for  Import 
Administration,  dated  November  7, 
2001  which  is  adopted  by  this  notice.  A 
list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  whif  h  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendi.x.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit.  roon\B-099  of  the 
main  Commerce  building.  In  addition  a 
complete  versirm  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  www.ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 
of  Review 

We  have  revised  SKCs  calculation  of 
the  gen(;ral  expense  ratio  making 
allowances  for  offsets  for 
"miscellaneous  income,"  "rental 
income."  "gain  on  disposal  of  fixed 
asset"  and  the  portion  of  SKCs  "gain  on 
foreign  currency  transaction"  and  "gain 
on  foreign  currency  translation"  that  do 
not  relate  to  accounts  receivable. 
Additionally,  we  have  recalculated  the 
CEP  profit  ratio  for  SKC  by  adding  to  the 
gross  price  the  U.S.  interest  revenue, 
duty  drawback  and  billing  adjustments 
realized  by  SKC  (Further  details 
regarding  these  changes  can  be  found  in 
the  Decision  Memorandum  and  the  SKC 
November  7,  2001  Final  Results 
,\nalysis  Memorandum,  both  of  which 
are  on  file  in  room  B-099  of  the  main 
Commerce  building.)  Finally,  we  have 
classified  HSIs  U.S.  sales  as  CEP 


transactions.  See  the  Decision 
Memorandum  and  HSI  November  7, 
2001  Final  Results  Analysis 
Memorandum  (which  is  also  on  file  in 
room  B-099  of  the  main  Commerce 
building]. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  the 
period  June  1,  1999  through  May  31, 
2000: 


Company 


Margin 
(percent) 


HSI  

Hyosung 
SKC   


0 

0 

1.91 


The  VS.  Customs  Service  will  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  We  have 
calculated  an  importer-specific 
assessment  rate  for  subject  merchandise 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  sales  examined. 

Furthermore,  the  following  deposit 
requirements  shall  be  required  for  all 
shipments  of  PET  film  from  the 
Republic  of  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of  this  review, 
as  provided  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  for  SKC  shall 
be  1.91  percent;  (2)  since  the  rate  for 
Hyosung  is  zero  no  cash  deposit  shall  be 
required  for  that  firm.  (3)  because  we  are 
revoking  the  order  with  respect  to  HSI. 
no  cash  deposit  will  be  required  for  that 
firm  and  suspension  of  liquidation  will 
be  lifted  for  merchandise  produced  and 
exported  by  HSI.  (4)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received'a 
company-specific  rate;  (5)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  the  most  recent  review  or 
the  LTF\'  investigation;  and  (6)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  reviews,  the  cash  deposit 
rate  will  be  21.50  percent,  the  "all 


others"  rate  established  in  the  LTFV 
investigation.  {See  Polyethylene 
Terephthalate  Film.  Sheet,  and  Strip 
from  the  Republic  of  Korea:  \'otice  of 
Final  Court  Decision  and  Amended 
Final  Determmation.  62  FR  50557, 
(September  26,  1997).) 

This  notice  senses  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  .-KPtJ  in  accordance 
with  19  CFR  351, 305(a).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
sanctionable  \iolation. 

This  notice  of  administrative  review 
and  revocation  in  part  is  in  accordance 
with  section  751(a)(1)  of  the  Act. 

Dated:  November  7,  2001. 
Fani'ar  Shirzad, 

Assistant  Svcretar}'.  for  Import 
Administration. 

Appendix — Issues  in  the  Decision 
Memorandum 

1 .  ExL  lusion  of  Non-Operating  Inc:ome  in 
Calculation  of  SKCs  (General  Expense  Ratio 

2.  Acc:oiinting  for  SKCs  B-grade  Film  Costs 
.3.  Whether  HSIs  sales  are  CEP  or  EP 

transactions 
4.  Revocation  of  Order  with  respect  to  HSI 
.T.  Calculation  of  SKCs  CEP  and  CV  profit 

ratios. 

IFRDoc.  01-28643  Filed  11-14-01;  8:45  am) 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-822] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Mexico;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits. 


Federal  Register/ Vol.  66,  No.  221 /Thursday.  November  15.  2001    Notices 


57419 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  final  results  of  the  1999- 
2000  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Mexico  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  Januarv  4.  1999  through  June 
30. 2000 

EFFECTIVE  DATE:  November  15.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Scott  at  (202)  482-2657  or 
Robert  fames  at  (202)  482-0649. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III.  Office  Eight. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N^V.  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  2001.  we  published  the  preliminary 
results  of  this  administrative  review. 
See  Stainless  Steel  Sheet  and  Strip  in 
Cnils  from  Mexico:  Prelimman-  Results 
of  Antidumpmg  Duty  Administrative 
Review,  66  FR  41523.  Currently,  the 
final  determination  in  this 
administrative  review  is  due  on 
December  6.  2001   Petitioners"  and 
respondent's  case  and  rebuttal  briefs 
raise  complicated  issues  such  as  major 
inputs  purchased  from  affiliated  and 
unaffiliated  suppliers  and  the  use  of 
downstream  sales  Because  it  is  not 
practicable  to  complete  this  review- 
within  the  normal  statutor\-  time  limit, 
the  Department  is  extending  the  time 
limits  for  completion  of  the  final  results 
until  February  4.  2002  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930.  as  amended. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1675 
(a)(3)(A)  (2001)), 

Dated:  November  8.  2001. 
losepli  A.  Spetnni. 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
[FR  Doc.  01-28641  Filed  11-14-01;  8:45  ami 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-42&-825] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Germany:  Notice  of  Court 
Decision  and  Suspension  of 
Liquidation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Court  Decision  and 
Suspension  of  Liquidation. 

EFFECTIVE  DATE:  November  15.  2001, 
summary:  On  October  19.  2001.  the 
Court  of  International  Trade  (the  Court) 
affirmed  the  redetermination  made  bv 
the  Department  of  Commerce  ithe 
Department)  pursuant  to  the  Court's 
remand  of  the  final  determination  of 
sales  at  less  than  fair  value  of  stainless 
steel  sheet  and  strip  m  coils  (stainless 
sheet)  from  Germany,  See  Krupp 
Thyssen  .\irosta  GmbH  and  Krupp 
Hoesch  Steel  Products.  Inc.  v   United 
States.  Court  No.  99-08-0050.  Slip  Op. 
01-123  (CIT  October  19.  2001)  In  the 
redetermination  the  Department  (i)  used 
neutral  facts  available  for  the  purpose  of 
calculating  L'  S  Resellers  margin  rate 
and  any  other  calculation  predicated  on 
U.S.  Reseller's  cost  and  sales  data"';  and, 
(ii)  calculated  facts  available  for  the 
reseller  in  a  way  that  enabled  the  facts 
available  rate  and  the  sales  prices  to 
which  it  is  applied  to  be  adjusted  to  be 
net  of  movement  and  selling  expenses 
The  results  of  the  remand 
redetermination  are  shown  below 
Consistent  with  the  decision  of  the  US 
Court  of  .Appeals  for  the  Federal  Circuit 
in  Timken  Co  v.  United  States.  893  F  2d 
337  (Fed  Cir,  1990)  (Timken).  the 
Department  will  continue  to  order  the 
suspension  of  liquidation  of  the  subject 
merchandise  until  there  is  a 
"conclusive"  decision  in  this  case, 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  lames  at  (202) 
482-1121. or (202:  482-0649, 
respectively.  Antidumping  and 
Counter\'ailing  Duty  Enforcement  Group 
III.  Import  .Administration.  International 
Trade  Admini'stration,  US  Department 
of  Commerce,  14Lh  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27.  1999.  the  Department 
published  in  the  Federal  Register  a 


'  "U.S  Reseller"  refers  to  an  affiliate  of 
respondent  Krupp  Thyssen  Nirosta.  GmbH  (KTM. 
The  firm's  name  is  considered  proprietary. 


notice  of  amended  final  determination 
of  sales  at  less  than  fair  value  and 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Germany.  See  S'otice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Dutv 
Order:  Stainless  Steel  Sheet  and  Strip  in 
Coils  From  Germanv.  64  FR  40557  (July 
27.  1999)  (Amended  Final 
Determination). 

Following  publication  of  the  amended 
final  determination.  KTN  and  Krupp 
Hoesch  Steel  Products.  Inc.  (KHSP)  filed 
a  lawsuit  with  the  Court  challenging 
certain  aspects  of  the  Department's 
findings  in  the  antidumping 
investigation  of  stainless  steel  sheet  and 
strip  in  coils  from  Germanv 

On  July  31.  2000,  the  Court  remanded 
eight  issues  from  the  Amended  Final 
Determination,  ordering  the  Department 
i)  to  explain  why  its  choice  of  adverse 
facts  available  for  the  German  resellers 
was  "rationally  related  to  KTN's  sales 
and  indicative  of  its  customary  selling 
practices."  ajid  why  these  facts  available 
were  not  unduly  harsh  or  punitive;  ii) 
to  explain  which  data  fields  in  the  U.S. 
Reseller's  U.S.  cost  database  were 
verified  or  verifiable;  iii)  to  explain 
whether,  and  to  what  extent,  errors  in 
the  US  Reseller's  cost  response  tainted 
its  attendant  sales  database;  iv)  to 
adduce  substantial  evidence  that  KTN 
had  the  abilitv  to  check  the  U.S. 
Reseller  >.  database  for  errors  prior  to 
verification;  v)  to  point  to  additional 
evidence,  aside  from  computer 
programming  errors,  for  assigning 
ad\erse  facts  available  to  the  U.S. 
Reseller,  vi)  to  explain  why  the 
Department  s  allocation  methodology 
for  the  US  Reseller's  sales  of  unknown 
origin  was  not  unduK  harsh  or  punitive; 
vii)  to  explain  its  refusal  to  deduct 
mo\ement  and  selling  expenses  from 
the  U.S.  Reseller's  gross  unit  price  prior 
to  applying  adverse  facts  available;  and 
viii)  to  exclude  the  US.  Reseller  s  sales 
of  non-subject  merchandise  [i.e  .  cut-to- 
length  sheet  and  strip)  from  the  margin 
calculation.  See  Krupp  Thyssen  S'irosta 
GmbH  and  Krupp  Hoesch  Steel 
Products.  Inc  v   United  States.  Court 
No  99-08-0050.  Slip  Op.  00-89  (CIT 
2000)  [Krupp  [). 

Furthermore,  with  respect  to  points 
ill)  and  (iii).  the  Court  ordered  the 
Department  to  use  the  U.S  Reseller's 
data  if  it  found  the  information  was 
verified  or  verifiable,  '"subject  to  filling 
an\  gaps  as  noted  in  the  [Cjourt's 
opinion,  with  facts  available."  Krupp  I 
at  19  The  Court  further  held,  with 
respect  to  points  (iv)  and  (v),  that  if  the 
Department  could  not  produce  evidence 
of  KTN  s  ability  to  check  its  data  pnor 
to  verification,  and  evidence  of  errors 
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aside  from  computer  programming 
errors,  the  Department  could  nut  use  an 
adverse  inference  in  selecting  among  the 
facts  otherwise  available.  Id 

On  October  30.  2000  the  Department 
issued  its  Results  of  Redetermination 
Pursuant  to  Court  Remand  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Germany  IRemand  Determination  I) 
addressing  the  concerns  of  the  Court 
stated  above. 

On  [uly  9.  2001  the  Court  issued  a 
second  order  remanding  the 
Departments  Remand  Determination  I. 
In  Krupp  Thyssen  .\irosta  GmbH  and 
krupp  Hoesch  Steel  Products.  Inc.  v. 
I'nited  States.  Court  No,  99-08-0050, 
Slip  Op  01-84  (CIT  2001)  (Krupp  11). 
the  Court  sustained  (i)  the  use  of 
adverse  facts  for  German  Resellers' 
downstream  sales;  (ii)  the  Department's 
rejection  of  U.S,  Reseller's  entire 
database:  and  (iii)  the  adverse  facts  the 
Department  selected  with  respect  to  the 
allocation  of  sales  of  unidentified  origin. 
The  Court  directed  the  Department  (i)  to 
use  neutral  facts  available  for  the 
purpose  of  calculating  U.S.  Reseller's 
margin  rate  and  any  other  calculation 
predicated  on  U.S.  Reseller's  cost  and 
sales  data;  and.  (ii)  to  calculate  facts 
available  for  the  reseller  in  a  way  that 
enables  the  facts  available  rate  and  the 
sales  prices  to  which  it  is  applied  to  be 
adjusted  to  be  net  of  movement  and 
selling  expenses 

On  September  7,  2001  the  Department 
issued  its  Draft  Results  of 
Redetermination  to  the  plaintiffs  and 
defendant-intervenors  to  comment.  In 
the  Draft  Results  of  Redetermination, 
the  Department,  for  purposes  of  the 
remand,  used  neutral  facts  available  to 
calculate  US,  Reseller's  margin  rate  and 
any  other  calculation  predicated  on  U.S. 
Reseller's  cost  and  sales  data,  and 
calculated  facts  available  for  the  reseller 
in  a  way  that  enabled  the  facts  available 
rate  and  the  sales  prices  to  which  it  is 
applied  to  be  adjusted  for  movement 
and  selling  expenses.  Neither  party 
submitted  comments  on  the 
Department  s  Draft  Results  of 
Redetermination.  Pursuant  to  Krupp  II 
the  Department  filed  its  redetermination 
on  remand  im  September  14.  2001.  The 
Department's  Results  of 
Redetermination  were  identical  to  the 
Draft  Results  of  Redetermination. 

On  (October  19.  2001.  the  Court 
affirmed  the  Department's  remand 
determination.  See  Krupp  Thyssen 
\irnsta  GmbH  and  Krupp  Hoesch  Steel 
Products.  Inc.  \    United  States,  Ckiurt 
No.  9^-08-00.50.  Slip  Op.  01-123  (CIT 
October  19.  2001)  As  a  result  of  the 
remand  determination,  the  final 
dumping  margins  are  as  follows: 


Exporler/manutacturer 


Weighted- 
Average 
Margin 
(percent) 


Krupp  Thyssen  Nirosta  GmbH 
All  Others  


13.48 
13,48 


Suspension  of  Liquidation 

The  U,S,  Court  of  Appeals  for  the 
Federal  Circuit  in  Timken  held  that  the 
Department  must  publish  notice  of  a 
decision  of  the  Court  or  the  Federal 
Circuit  which  is  not  in  harmony  with 
the  Department's  determination. 
Publication  of  this  notice  fulfills  this 
obligation.  The  Federal  Circuit  also  held 
that  the  Department  must  suspend 
liquidation  of  the  subject  merchandise 
until  there  is  a  "final  and  conclusive" 
decision  on  the  case.  Therefore, 
pursuant  to  Timken.  the  Department 
must  continue  to  suspend  liquidation  of 
the  subject  merchandise  pending  the 
expiration  of  the  period  to  appeal  the 
Court  s  October  19,  2001  decision,  or  if 
that  decision  is  appealed,  pending  a 
final  dtK:ision  by  the  Federal  Circuit. 
However,  because  entries  of  the  subject 
merchandise  continue  to  be  suspended 
pursuant  to  the  antidumping  duty  order 
in  effect  (the  Department  is  conducting 
administrative  reviews  for  the  1999- 
2000  and  2000-2001  periods),  the 
Department  need  not  send  additional 
instructions  to  the  Customs  Service  to 
suspend  liquidation.  Further,  consistent 
with  Timken,  the  Department  will  order 
the  Customs  Service  to  change  the 
relevant  cash  deposit  rates  in  the  event 
that  the  Court's  ruling  is  not  appealed 
or  the  Federal  Circuit  issues  a  final 
decision  affirming  the  Court's  ruling. 

Dated;  November  2,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Adnunistrotion. 
IFRDoc,  01-28642  Filed  1 1-14-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Final  Results  of  1999-2000 
Administrative  Review,  Partial 
Rescission  of  Review,  and 
Determination  Not  To  Revoke  Order  in 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  of  1999- 
2000  administrative  review,  partial 
rescission  of  the  review,  and 
determination  not  to  revoke  the  order  in 
part. 

summary:  We  have  determined  that 

sales  of  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
the  People's  Republic  of  China,  were 
made  below  normal  value  during  the 
period  June  1,  1999,  through  May  31. 
2000.  Based  on  our  review  of  comments 
received  and  a  reexamination  of 
surrogate  value  data,  we  have  made 
certain  changes  in  the  margin 
calculations  of  all  of  the  reviewed 
companies.  Consequently,  the  final 
results  differ  from  the  preliminarv' 
results.  The  final  weighted-average 
dumping  margins  for  these  firms  are 
listed  below  in  the  section  entitled 

Final  Results  of  the  Review."  Based  on 
these  final  results  of  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  and 
normal  value  on  all  appropriate  entries. 

VVeihai  Machiner>'  Holding  (Group) 
Co.,  China  National  Machinerv-  Import  & 
Export  Corporation.  Wanxiang  Group 
Corporation,  and  Zhejiang  Machinery 
Import  &  Export  Corp.  have  requested 
revocation  of  the  antidumping  duty 
order  in  part.  Based  on  record  evidence, 
we  find  that  none  of  these  companies 
qualifv'  for  revocation.  Accordingly,  we 
are  not  revoking  the  order  with  respect 
to  the  subject  merchandise  produced 
and  exported  by  these  four  companies. 

EFFECTIVE  DATE:  November  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melani  Miller.  Jarrod  Goldfedder, 
Anthony  Grasso,  or  Andrew  McAllister, 
Group  1,  Office  I.  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230:  telephone  (202)  482-0116. 
(202)  482-0189, (202)  482-3853, and 
(202)  482-1174.  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January-  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (  "URAA  ").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (  "the 
Department  ")  regulations  are  to  19  CFR 
part  351  (2001). 
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Background 

On  July  10,  2001,  the  Department 
published  the  preliminar\-  results  of  this 
review  of  tapered  roller  bearings  and 
parts  thereof,  finished  and  unfinished 
(""TRBs"")  from  the  People's  Republic  of 
China  (  "PRC").  See  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished.  From  the  People  s 
Republic  of  China:  Preliminary-  Results 
of  1999-2000  Administrative  'Re\iew. 
Partial  Rescission  of  Review,  and  Notice 
of  Intent  Not  to  Revoke  Order  in  Part, 
66  PR  35937  duly  10,2001) 
["Preliminary  Results").  The  period  of 
review  (  "POR  ")  is  Jime  1,  1999,  through 
May  31,  2000.  This  review  covers  the 
following  exporters  (referred  to 
collectively  as  "the  respondents"): 
Wanxiang  Group  Corporation 
("Wanxiang"),  China  National 
Machinerv'  Import  &  Export  Corporation 
("CMC '),  Liaoning  MEC  Group  Co.  Ltd. 
("Liaoning").  Premier  Bearing  & 
Equipment  Ltd.  (  "Premier").  Tianshui 
Hailin  Impflrt  and  Export  Corporation 
and  Hailin  Bearing  Factorv'  ("Hailin"), 
Weihai  Machinery  Holding  (Group)  Co., 
Ltd.  ("Weihai"),  Wafangdian  Bearing 
Group  Corp.  Import  &  Export  Company 
("Wafangdian  "),  Luoyang  Bearing 
Corporation  (Group)  ("Luoyang"), 
Zhejiang  Machinery-  Import  &  Export 
Corp.  ("ZMC  ").  Zhejiang  Changshan 
Changhe  Bearing  Corp.  (  "ZCCBC  "), 
Chin  Jun  Industrial  Ltd.  ('Chin  Jim  "). 

We  invited  parties  to  comment  on  the 
Preliminary  Results.  On  September  7. 
2001,  we  received  case  briefs  from  the 
Timken  Company  ("the  petitioner  ").  as 
well  as  a  combined  case  brief  from 
CMC,  Luoyang,  Wanxiang.  Hailin, 
Weihai,  and  ZMC.  On  September  17. 
2001.  each  of  these  parties  also 
submitted  rebuttal  briefs.  Because  the 
combined  rebuttal  brief  filed  by  CMC, 
Luoyang.  Wanxiang,  Hailin,  and  Weihai 
contained  unsolicited  new  information, 
we  returned  that  submission  to  the 
counsel  for  these  companies.  A  revised 
rebuttal  brief  from  these  companies  was 
filed  on  September  24,  2001.  At  the 
request  of  certain  interested  parties,  we 
held  a  hearing  on  October  10,  2001 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Merchandise  covered  bv  this  review  is 
TRBs  from  the  PRC;  flange,  take  up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings; 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currently  classifiable 


under  the  Harmonized  Tariff  Schedule 
of  the  United  States  CHTSUS")  item 
numbers  8482  20,00.  8482  91.00,50, 
8482  99  30.  8483.20.40.  8483.20.80. 
8483.30.80.  8483  90.20.  8483,90,30. 
8483.90.80.  8708.99,80  15.  and 
8708  99.80.80  Although  the  HTSUS 
item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  descnption  of  the  scope  of  the 
order  and  this  review  is  dispositive. 

Rescission  of  Review  in  Part 

As  noted  in  the  Preliminary  Results. 
on  September  22  and  November  3.  2000. 
ZCCBC  and  Liaoning.  respectivelv. 
requested  that  the  Department  rescind 
the  review  with  respect  to  these 
companies.  Pursuant  to  19  CFR 
351.213(d)(1).  because  ZCCBC  and 
Liaoning  withdrew  their  requests  for 
reviews  within  90  days  of  the  date  of 
pubhcation  of  the  notice  of  initiation  of 
this  review  and  no  other  party  requested 
a  review  of  these  companies,  we 
rescinded  the  review  with  respect  to 
ZCCBC  and  Liaoning. 

Also,  with  respect  to  Chin  Jun.  as 
stated  in  the  Preliminary  Results.  Chin 
Jun  reported  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  Entrv'  data  provided  by  the 
Customs  Service  confirms  that  there 
were  no  POR  entries  from  Chin  Jun  of 
TRBs.  Therefore,  consistent  with  the 
Department  s  regulations  and  practice, 
we  are  rescinding  this  review  with 
respect  to  Chin  Jun.  (See  19  CFR 
351.213(d)(3):  Silicon  Metal  from  Brazil: 
Final  Results  of  Antidumping  Duty- 
Administrative  Re\iew.  61  FR  46763 
(September  5,  1996).) 

Finally,  as  noted  in  the  Preliminar\- 
Results,  because  the  order  with  respect 
to  Wafangdian  was  revoked  in  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished.  From  the 
People  s  Republic  of  China:  Amended 
Final  Results  of  1998-1999 
Administrative  ReMew  and 
Determination  to  Revoke  Order  in  Part. 
66  FR  11562  (Februar>-  26.  2001)  (   Tflfls 
XII  Amended  Final"),  we  terminated 
this  review  with  respect  to  Wafangdian 

Determination  Not  To  Revoke  Order,  In 
Part 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regiilation  requires. 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 


(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  normal  value  ( "NV ')  in  the  current 
review  period  and  that  the  companv 
will  not  sell  at  less  than  NV  in  the  ' 
future:  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  each  of  the  three  years  forming  the 
basis  of  the  request  in  commercial 
quantities;  and  [3)  an  agreement  to 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV  See  19  CFR  351  222(e)(1),  Upon 
receipt  of  such  a  request,  the 
Department  may  revoke  an  order,  in 
part,  if  it  concludes  that  (1)  the 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years;  (2)  it  is  not  likely  that  the 
company  will  in  the  future  sell  the 
subject  merchandise  at  less  than  NV: 
and  (3)  the  company  has  agreed  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
N\'  See  19  CFR  351, 222(b)(2), 

As  noted  in  the  Prelimmar,-  Results. 
pursuant  to  19  CFR  351, 222(e)(1), 
Weihai.  CMC.  Wanxiang.  and  ZMC 
requested  revocation  of  the  antidumping 
dut\'  order,  in  part,  based  on  an  absence 
of  dumping  for  each  company  for  at 
least  three  consecutive  vears 
Wafangdian  also  requested  revocation  of 
the  antidumping  duty  order  with 
respect  to  its  sales  However,  because 
the  order  v\nth  respect  to  Wafangdian 
was  revoked  in  the  TRBs  XII  Amended 
Final,  we  do  not  need  to  address 
Wafangdian's  request  for  revocation  in 
this  review. 

In  accordance  with  19  CFR 
351.222(e).  Weihai.  CMC.  Wanxiang. 
and  ZMC's  requests  were  accompanied 
by  certifications  that  they  had  sold  the 
subject  merchandise  at  not  less  than 
normal  value  during  the  current  period 
of  review  and  would  not  sell  the  sub)ect 
merchandise  at  less  than  normal  value 
in  the  future.  They  further  certified  that 
they  sold  the  subject  merchandise  to  the 
United  States  in  commercial  quantities 
for  a  period  of  at  least  three  consecutive 
years.  The  companies  also  agreed  to  the 
immediate  reinstatement  of  the 
antidumping  duty  order  if  the 
Department  concludes  that,  subsequent 
to  the  revocation,  the  companies  sold 
the  subject  merchandise  at  less  than 
normal  value. 

In  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  I  'nfinished.  From 
the  People's  Republic  of  China:  Final 
Results  of  1998-1999  Administrative 
Review.  Partial  Rescission  of  Rev-iew, 
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and  Notice  ot  Intent  to  Revoke  Order  in 
Part.  66  FR  195.J  (lanuarv  10,  2001)  and 
the  TRBs  \II  Amended  Final 
(collectively.  -TRBs  XIF).  CMC  and 
ZMC  were  found  to  have  made  sales 
tielovv  normal  \alue.  Moreover,  as  noted 
in  the  "Final  Results  of  the  Review" 
section,  beluw.  CMC^  was  found  to  have 
made  sales  below  normal  value  in  the 
instant  review.  Because  CMC  and  ZMC 
do  not  ha\  e  three  consecutive  years  of 
sales  at  not  less  than  normal  value,  CMC 
and  ZMC  do  not  qualif\'  for  revocation 
of  the  order  on  TRBs  pursuant  to  19  CFR 
351.222(b), 

As  for  VVeihai.  as  noted  in  the 
Preliminan,'  Results.  VVeihai  first 
participated  in  this  proceeding  as  a  new 
shipper  See  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
I  'nfinished.  From  the  People's  Republic 
of  China:  Preliminan'  Results  of  Neiv 
Shipper  Review.  64  FR  tS.tII  (August 
20.  1999);  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  and  Unfinished. 
From  the  People's  Republic  of  China; 
Final  Results  of  1997-1998 
Antidumping  Dutv  Administrative 
Review  and  Final  Results  of  New 
Shipper  Review.  64  FR  61837 
(November  15.  1999)  ['TRBs  Xl  and 
NSR"].  TRBs  XI  and  NSR  covered  the 
period  June  1.  1998  through  November 
30.  1998  .Subsequently.  VVeihai 
participated  in  TRBs  XII.  which  covered 
the  period  lune  1.  1998  through  Mav  31, 
1999.  See  TRBs  XII.  Finally.  VVeihai'  is 
participating  in  the  instant  review, 
which  covers  the  period  lune  1.  1999 
through  May  31.  2000  Since  the  time 
period  covered  by  TRBs  XI  and  NSR  is 
included  in  the  time  period  covered  by 
TRBs  XII.  the  Department  has  reviewed 
only  two  years  of  VVeihai's  shipments. 
Thus.  VVeihai  has  not  sold  the  subject 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecuti\e  years  and,  accurdingl\ , 
does  not  qualif>  for  revocation  in  this 
review. 

Finally,  with  respect  to  VVanxiang.  in 
TRBs  XII  we  determined  that  VVan.xiang 
did  not  qualify  for  revocation  because  it 
did  not  sell  the  subject  merchandise  in 
the  United  States  in  commercial 
quantities  in  each  of  the  three  years 


underlying  its  request  for  revocation. 
Based  on  our  determination  that 
VVanxiang  did  not  make  sales  in 
commercial  quantities  during  the  PORs 
of  TRBs  XII  and  TRBs  XI  and  NSR.  we 
do  not  need  to  examine  whether 
VVanxiang  made  sales  in  commercial 
quantities  during  the  instant  review. 
Because  VVanxiang  did  not  make  sales  in 
commercial  quantities  in  each  of  the 
three  years  cited  by  the  company  to 
support  its  revocation  request, 
VVanxiang  does  not  qualify  for 
revocation  pursuant  tol9  CFR 
351.222(b). 

Use  of  Facts  Otherwise  Available 

As  noted  in  the  Preliminary  Results. 
pursuant  to  section  776(a)(2)  of  the  Act, 
we  have  determined  that  the  use  of  facts 
available  is  warranted  with  respect  to 
Premier.  As  explained  in  the 
Preliminary-  Results,  and  discussed  in 
section  776(a)(2)(B)  of  the  Act,  Premier 
failed  to  provide  information  requested 
by  the  Department  by  the  deadlines  for 
submission  of  this  information. 
Moreover,  as  Premier  did  not  provide  a 
response  to  the  Department's 
questionnaire  by  the  deadlines  for 
submission  of  this  information,  we  have 
determined  that  Premier  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  Thus,  pursuant  to  section 
776(b)  of  the  Act,  we  have  determined 
that  the  use  of  an  adverse  inference  is 
appropriate  in  choosing  from  among  the 
facts  available  for  Premier.  Additionally. 
■as  discussed  in  the  Preliminary  Results, 
we  have  determined  that  companies 
which  did  not  respond  to  the 
questionnaire,  including  Premier, 
should  not  receive  separate  rates.  No 
party  in  this  proceeding  has  commented 
on  this  issue  since  the  publication  of  the 
Preliminary  Results.  Thus,  for  these 
final  results,  we  have  continued  to 
assign  the  PRC-wide  rate  of  33.18 
percent  to  Premier. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
{"Decision  Memo"]  from  Richard  W. 


Moreland.  Deputy  Assistant  Secretary'. 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  November  7, 
2001,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  L'nit.  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http;//ia. ita.doc.gov/fm/ 
summar\/list.htm.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  review  of  comments 
received  and  a  reexaminatioa  of 
surrogate  value  data,  we  have  made 
certain  changes  to  the  calculations  for 
the  final  results.  These  changes  are 
discussed  in  the  following  Comments  in 
the  Decision  Memo  or  in  the  referenced 
final  calculation  memoranda  for 
particular  companies: 

All  Companies 

Valuation  of  Certain  Steel  Inputs; 

Comments  3  through  6 
Inflation  Adjustment;  Comment  8 

CMC 

We  revised  CMC's  calculations  to  take 
into  account  a  minor  reporting  error 
made  by  CMC  for  one  of  its  reported 
factors  that  it  discovered  after  the 
Preliminary  Results. 

Luoyang 

We  valued  certain  TRBs  components 
that  we  were  not  able  to  value  in  the 
Preliminary  Results  due  to  insufficient 
information.  See  Comment  16. 

Final  Results  of  Review 

We  determine  that  the  following 
dumping  margins  exist  for  the  period 
June  1,  1999,  through  May  31,  2000: 


Exporter/manufacturer 

_J 


Weighted- 
average 

margin  per- 
centage 


•f 


Weihai  Machinery  Holding  (Group)  Co    

China  National  Machinery  Imporl  &  Export  Corporation 

Wanxiang  Group  Corporation    

Tianshui  Hailin  Import  and  Export  Corporation  and  Hailin  Beanng  Factory 

Luoyang  Bearing  Corporation  (Group)  

Zhejiang  Machinery  Import  &  Export  Corp 


0.00 
464 
0.00 
0.00 
'0.49 
'0.03 
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Exponer/manutacturer 


Weighted- 
average 
'   margin  per- 
centage 


PRC-wide  rate  (including  Premier  Beanng  &  Equipment  Ltd.) 


'  de  minimus 


33.18 


Assessment  Rates 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Because  certain  importer- 
specific  assessment  rates  calculated  in 
these  final  results  are  above  de  minimis 
(i.e..  at  or  above  0.5  percent)  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Ser\ice  to  assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculate  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  duties  due  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  bv  section 
751(a)(1)  of  the  .\c\:  (1)  For  the  PRC 
companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  for  these 
firms  established  in  the  final  results  of 
this  review,  except  that,  for  exporters 
with  de  minimis  rates  (i.e..  less  than  0.5 
percent)  no  deposit  will  be  required;  (2) 
for  previously-reviewed  PRC  and  non- 
PRC  exporters  with  separate  rates,  the 
cash  deposit  rate  will  be  the  companv- 
specific  rate  established  for  the  most 
recent  period  during  which  thev  were 
reviewed;  (3)  for  all  other  PRC  ' 
exporters,  the  rate  will  be  the  PRC 
countrv-wide  rate,  which  is  33.18 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC.  the  cash  deposit  rale  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  ser\'es  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 


to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entnes  during  this  review  period 
Failure  to  complv  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

Notification  Regarding  APOs 

This  notice  also  ser\es  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ( "APO'i  of  their 
responsibility  rnncerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351  305.  which  continues 
to  govern  business  proprietar\- 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act. 

Dated:  November  7.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 

.Administration. 

Appendix 

Ust  of  Comments  and  Issues  in  the  Decision 
Memorandum 

Comment  1:  Market  Economy  Steel  Values 
Comment  2:  Addition  of  Inventory  Carr\'ing 

Costs  to  Market  Economy  Steel  Values 
Comment  3:  Steel  Used  to  Value  Cups  and 

Cones 
Comment  4:  Adding  Ocean  Freight  and 

Marine  Insurance  to  the  lapanese  Exports 

to  India  Data 
Comment  5:  Use  of  Indonesian  Steel  Import 

Statistics  for  Valuing  Rollers 
Comment  6:  Steel  Input  Used  to  Value  Cages 
Comment  7:  Labor  Costs 
Comment  8:  Inflation  Adjustment 
Comment  9:  Revocations 
Comment  10:  Rescinding  Reviews  of  Hailin 

and  VVeihai 
Comment  11:  CMC's  Market  Economy  Steel 

Values 
Comment  12:  Use  of  .^dve^se  Facts  Available 

for  Products  Sourced  from  Unaffiliated 

CMC  Suppliers 


Comment  13;  CMC's  U.S.  Inventory  C^rry  ing 

Costs 
Comment  14:  CMC's  U.S.  Duty  and  U.S. 

Inland  Freight  Expenses 
Comment  15:  Hailin's  Scrap  Offset 
Comment  16:  Valuation  of  Certain  Luovang 

TRB  Components 
Comment  17:  Luoyang  Energv  Factors 
Comment  18:  VVanxiang's  Transport 

Distances 
Comment  19:  VVanxiang's  Energy  Factors 
Comment  20:  Weihai  SG&A  and  Labor 
Comment  21:  ZMC's  Financial  Statements 
Comment  22:  ZMC's  Energy  Factors 

IFR  Doc.  01-286.51  Filed  11-14-01;  8.45  am) 

BILLING  CODE  3S1&-OS-* 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-588-846] 

Hot-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  from  Japan:  Extension 
of  Time  Limit  for  Final  Results  of 
Antidumping  Administrative  Review 

AGENCY:  hr.p.  n  .\(1ministration. 

Internationdi  Trnde  .\dministration. 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  final  results  of  administrative 

review. 

EFFECTIVE  DATE:  November  15.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doug  C'.air.pau  cr  Mdureen  Flannery, 
AD'CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration.  I'.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  .\VV  .  Washington.  DC  20230; 
telephone:  (202)  482-1395  or  (202)  482- 
3020.  respectively 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuarv  1.  1995 
the  effective  date  of  the  amendment-- 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  .\greements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  s 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(2001). 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  dutv 
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order  on  certain  hot-rolled,  flat-rolled, 
carhon-qualitv  steel  products  (hot-r<jlled 
steel)  from  lapan  on  June  29.  1999  (64 
FR  HT-ai  On  June  30.  2000,  the 
Department  received  a  timely  request 
from  Kawasaki  Steel  Corporation  to 
conduct  an  administrative  review 
pursuant  to  sec  tmn  ,i.')l. 213(b)(2)  of  the 
Department's  regulations.  We  published 
a  notice  of  initiation  of  this 
antidumping  dut\  administrative  review 
iin  hot-rolled  st(H!l  on  lulv  31.  2000  (fi4 
FR  4bb87)   On  [uly  10.  2001,  the 
Department  published  the  preliminary 
results  of  this  antidumping 
admmistrati\e  re\  levv   Spp  Hot-Rolled 
FUit-Rnllfd  Qirhon-Qiiality  Steel 
Products  from  Japan:  PrpUminarv 
Results  of  Antidumpim;  Administrative 
Review.  6B  FR  35928  (July  10.  2001). 
Tlie  fmal  results  of  this  review  are 
<  urrtntlv  due  November  7.  2001. 

Extension  of  Time  Limits  for  Final 
Results 

Due  to  extensive  arguments  on  cost 
issues,  and  the  complexities  involved  in 
analyzing  the  le\  fl  r)f  trade  issue  in  this 
review,  it  is  not  practuiable  to  complete 
the  review  within  the  initial  time  limits 
mandated  hv  section  751(a)(3)(A)  of  the 
.•\ct  Theretore,  we  are  extending  the 
due  date  for  the  final  results  of  this 
review  until  January  7.  2002. 

Dated:  November  5.  2001. 

Joseph  .\.  Spetrini, 

Ufputv  Assistant  Secretan'  for  Import 
Administration.  Group  III 

IFR  Doc.  01-28f>39  Fileci  11-14-01;  8:45  am] 

BILLING  CODE  351tt-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  appluatinn  to  amend 
(  ertificate. 

summary:  The  Office  of  Export  Trading 

Companv  .Affairs  ("QETC;A"). 
International  Trade  .Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review  This  notice 
summaiizes  the  proposed  amendment 
and  requests  c:omments  relevant  to 
whether  the  amended  Certificate  should 
he  issu'vl 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  M   Bac  hman.  Acting  Director, 
()ffic:e  of  Export  Trading  C(jmpanv 
.-\ffairs,  Intfrnalional  Trade 
.Administration  by  phone  at  (202)  4H2- 
5131  (this  is  not  a  toll-free  number)  or 
E-mail  at  netcaaita  doc  goi- 


SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  tieble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifving  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  in  writing  to:  Office 
of  Export  Trading  Company  Affairs, 
International  Trade  Administration. 
Department  of  Commerce,  Room  1104H. 
Washington,  DC  20230,  or  transmit  by 
E-mail  to  oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  97-5A003." 

The  Association  for  the 
Administration  of  Rice  Quotas.  Inc. 
("AARQ")  original  Certificate  was 
issued  on  lanuan,-  21,  1998  (63  FR  4220. 
January  28,  1998)  and  last  amended  on 
April  5.  2001.  (66  FR  21368.  April  30. 
2001 )  A  summary  of  the  application  for 
an  amenciment  follows. 

Summary  of  the  Application 

Applicant:  The  Association  for  the 
.Mlocidtion  of  Rice  Quotas,  Inc. 
(AARQ"),  c/o  Ludovico  Manfredi, 
Newfieldrice,  Inc.,  FO  Box  310518. 
Miami,  Florida  33231-0578. 


Contact:  M.  lean  Anderscjn.  Esquire. 
Telephone:  (202)  682-7217. 

Application  \'o.:  97-5 A003. 

Date  Deemed  Submitted:  November  7, 
2001. 

Proposed  Amendment:  AARQ  seeks 
to  amend  its  Certificate  to: 

1.  Add  the  following  companies  as 
new  ".Members"  of  thp  Certifit:ate 
within  the  meaning  of  §325.2(1)  of  the 
regulations  (15  CFR  325.2(1)):  Rickmers 
Rice  USA.  Inc  ,  St,  Louis.  Missouri 
(Controlling  Entity:  Rickmers  Reismuhb 
GMBH.  Bremen.  Germany:)  Commodity 
Specialists  Company.  Minneapolis, 
Minnesota; 

2  Delete  the  following  companies  as 
"Members  '  of  the  Certificate  within  the 
meaning  of  §  325.2(1)  of  the  regulations 
(15  CFR  325.2(1}):  Affiliated  Rice 
Milling,  Inc..  Alvin.  Texas;  Garnac  Grain 
Co.,  Inc.,  Overland  Park.  Kansas: 

3.  Change  the  listings  of  the  names  of 
the  current  Members  as  follows:  "AFE 
(USA),  Inc..  Houston.  Texas"  to  "AFE 
(USA).  Inc..  Portland.  Oregon:" 
"California  Pacific  Rice  Milling,  Ltd., 
Arbuc:kle.  California'   to  "CAL  PAC 
Investments.  LLC  dba  California  Pacific 
Rice  Milling,  Woodland.  California:  " 
"Glencore  Ltd..  Stamford.  Connecticut 
(a  subsidiary  of  Glenc  ore  International 
AG),  for  the  activities  of  Glencore  Grain 
Division  and  Glencore  Ltd. "s 
subsidiary'.  LaGrain  Internaticmal  Inc., 
Baton  Rouge.  Louisiana;  '  should  be 
amended  to  read  "Glencore  Ltd., 
Stamford,  Connecticut  (a  subsidiary  of 
Glencore  International  AG)  for  the 
activities  of  Glencore  Grain  Division." 

Dated:  November  9,  2001. 
Vanessa  M.  Bachman. 

Acting  Ofticv  Din-ctur. 

IFR  Doc.  01-28606  Filed  1 1-14-01;  8:45  am] 

BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110201D] 

Atlantic  Highly  Migratory  Species; 
Advisory  Panels 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent;  request  for 

nominations;  request  for  comments. 


SUMMARY:  NMFS  solicits  nominations 
for  the  Highly  Migratory  Species  (HMS) 
advisory  panel  (AP)  and  the  Billfish  AP. 
The  purpose  of  the  AP's  will  be  to  assist 
NMFS  in  the  collection  and  evaluation 
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of  information  relevant  to  modification 
or  amendment  of  the  fisheries 
management  plan  for  Atlantic  tunas, 
swordfish.  and  sharks  (HMS  FMP)  and 
to  modification  of  the  Billfish  FMP 
Amendment.  The  AP's  will  include 
representatives  from  all  interests  in 
HMS  fisheries  and  billfish  fisheries, 
respectively.  Modifications  are 
considered  for  the  Statement  of 
Organization,  Practices  and  Procedures 
(SOPP)ofeachAP. 

DATES:  Nominations  or  comments  must 
be  submitted  on  or  before  December  31. 
2001. 

ADDRESSES:  Nominations  and  comments 
on  SOPPs  re\ision  recommendations 
should  be  submitted  in  writing  to  Chris 
Rogers.  Chief.  Highlv  .Migrator\'  Species 
Division,  NMFS,  1315  East-West 
Highway.  Silver  Spring.  MD.  20910. 
Nominations  mav  be  submitted  bv  fax: 
301-713-1917.  SOPPs  revisirjn 
recommendations  will  not  be  accepted 
by  fax. 

FOR  FURTHER  INFORMATION  CONTACT: 

Othel  Freemdn  or  Carol  Douglas  (301) 
713-2347. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

In  ace  ordance  with  the  Magnuson- 
Stevens  Fishery  Conser\ation  and 
Management  Act.  (Magnuson-Stevens 
Act).  16  L'.SC   1801  et  seq.,  as  amended 
by  the  Sustainable  Fisheries  Act,  Public 
Law  104-297,  Advisory  Panels  (AP's) 
have  been  established  to  consult  with 
NMFS  in  the  collection  and  evaluation 
of  information  relevant  to  the  HMS  FMP 
(April  1999)  and  the  Billfish  FMP 
Amendment  (April  1999)  Nominations 
are  being  sought  to  fill  all  posts  in  both 
AP's.  In  addition.  NMFS  is  considering 
a  modification  to  the  Statement  of 
Organization  Practices  and  Procedures 
(SOPPi  for  each  AP. 

The  purpose  of  the  HMS  AP  is  to 
advise  and  assist  the  Secretar\-  of 
Commerce  (Secretary  I  in  the  collection 
and  evaluation  of  information  relevant 
to  anv  amendment  to  the  HMS  FMP 
(April  1999)   The  HMS  .\P  evaluates 
future  management  options  for  .Atlantic 
tunas,  swordfish  and  sharks  under  the 
requirements  of  the  Magnuson-Stevens 
Act 

The  purpose  of  the  Billfish  .AP  is  to 
advise  and  assist  the  Secretary  in  the 
collection  and  e\  aluation  of  information 
relevant  to  anv  amendment  to  the 
Billfish  FMP.  The  Billfish  .\P  evaluates 
future  management  options  for  .Atlantic 
billfish  under  the  requirements  of  the 
Magnuson-Stevens  Act. 


Procedures  and  Guidelines 

A.  Procedures  for  Appointing  the 
Advisory  Panels. 

Individuals  with  definable  interests  in 
the  recreational  and  commercial  fishing 
and  related  industries,  environmental 
community,  academia,  governmental 
entities  and  non-governmental 
organizations  will  be  considered  for 
membership  in  the  AP. 

Nominations  are  invited  from  all 
individuals  and  constituent  groups.  The 
nomination  should  include: 

1.  The  name  of  the  applicant  or 
nominee  and  a  description  of  their 
interest  in  highly  migrator.-  species 
(HMS)  or  one  species  in  particular  from 
among  sharks,  swordfish.  tunas  and 
billfish: 

2.  A  statement  of  background  and/or 
qualifications; 

3.  The  AP  to  which  the  applicant 
seeks  appointment; 

4.  A  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the  tasks  of 
the  AP. 

Tenure  for  the  HMS  AP; 

Member  tenure  will  be  for  3  years, 
with  one  third  of  the  members'  terms 
expiring  on  the  last  day  of  each  calendar 
year.  Current  terms  for  existing 
members  expire  for  one-half  of  the  panel 
members  on  December  31.  2001.  and 
one-half  on  April  6.  2002. 
.Appointments  in  lanuar>-  2002.  will  be 
for  1 .  2.  or  3  years,  and  appointments  in 
April  2002.  will  be  for  9  months.  21 
months,  and  33  months,  apportioned 
equally  among  the  posts  for  the  then 
expired  terms   .All  subsequent 
appointments  will  be  for  3  years  (36 
months).  Posts  for  terms  of  varying 
tenure  in  2002  will  be  randomly 
selected. 

Tenure  for  the  Billfish  AP: 

Member  tenure  will  be  for  2  years, 
with  one  half  of  the  terms  expiring  on 
the  last  day  of  each  calendar  vear. 
Current  terms  for  existing  posts  all 
expire  on  December  31,  2001. 
Appointments  in  Januar)'  2002  will  be 
for  1  or  2  years  apportioned  equally 
among  the  posts  for  the  then  expired 
terms.  Posts  for  terms  of  1  or  2  vears 
tenure  will  be  randomly  selected. 

B  Participants 

The  HMS  AP  shall  consist  of  not  less 
than  twenty-two  (22)  members  who  are 
knowledgeable  about  the  pelagic 
fisheries  for  all  .Atlantic  HMS  species. 
The  Billfish  AP  shall  consist  of  not  less 
than  eight  (8)  members  who  are 
knowledgeable  about  the  pelagic 
fisheries  for  all  billfish  species. 


Nominations  for  each  AP  will  be 
accepted  to  allow  representation  from 
recreational  and  commercial  fishing 
interests,  the  conser\'ation  community, 
and  the  scientific  community.  NMFS 
does  not  believe  that  each  potentiallv 
affected  organization  or  individual  must 
necessarily  have  its  own  representative, 
but  each  area  of  interest  must  be 
adequately  represented.  The  intent  is  to 
have  a  group  that,  as  a  whole,  reflects 
an  appropriate  and  equitable  balance 
and  mix  of  interests  given  the 
responsibilities  of  each  AP.  Criteria  for 
membership  include  one  or  more  of  the 
following:  (a)  Experience  in  the 
recreational  fishing  industry  involved  in 
catching  swordfish,  tunas,  billfish, or 
sharks;  (b)  experience  in  the  commercial 
fishing  industry-  for  HMS;  (c)  experience 
in  fisherv'-related  industries  (marinas, 
bait  and  tackle  shops);  (d)  experience  in 
the  scientific  community  working  with 
HMS;  (e)  representation  of  a  private, 
non-governmental,  regional.  (non- 
Federal)  state,  national,  or  international 
organization  representing  marine 
fisheries,  environmental,  governmental 
or  academic  interests  dealing  with  HMS. 

Five  (5)  additional  members  of  the  AP 
include  one  voting  representative  each 
of  the  New  England  Fishery 
Management  Council,  the  Mid-Atlantic 
Fishen."  Management  Council,  the  South 
Atlantic  Fishery  Management  Council, 
the  Gulf  of  Mexico  Fisher\'  Management 
Council,  and  the  Caribbean  Fishers' 
Management  Council.  The  AP  also 
includes  twenty-two  (22)  ex-officio 
participants:  twenty-  (20)  representatives 
of  the  constituent  states  and  two  (2) 
representatives  of  the  constituent 
interstate  commissions;  the  .Atlantic 
States  Marine  Fisheries  Commission 
and  the  Gulf  States  .Marine  Fisheries 
Commission 

NMFS  will  pro\ide  the  necessar> 
administratis e  support,  including 
technical  assistance,  for  the  AP. 
However.  NMFS  will  not  compensate 
participants  with  monetary  support  of 
any  kind.  Members  are  expected  to  pav 
for  travel  costs  related  to  the  AP. 

C.  Tentative  Schedule 

Meetings  of  each  AP  will  be  held  as 
frequently  as  necessar\-  but  are  routinely 
held  once  each  year  in  the  spring.  Often 
the  meetings  are  held  jointly,  and  may 
be  held  in  conjunction  with  other 
advisory  panel  meetings  or  public 
hearings. 

D.  Consideration  of  SOPP  Revisions 

SOPP's  for  each  AP  are  under 
consideration  for  revision.  Member 
tenure  for  existing  posts  on  each  AP  are 
under  consideration  to  be  changed.  The 
HMS  AP  appointment  will  change  from 
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two  years  to  three  years,  with  one  third 
of  the  post.s  being  filled  each  year.  The 
BiUhsh  .\P  appointment  will  change 
from  two  \ears  with  all  the  posts 
changing  every  two  years,  to  half  of  the 
posts  being  filled  each  year.  Any 
recommendations  for  other  changes  may 
be  made  to  the  Chief,  Highlv  Migrator\' 
Species  Division  {see  ADDRESSES). 

Authority:  16  U.S.C.  971  el  seq.  and  1801 
et  scq. 

Dated:  November  9,  2001. 

Bruce  C.  Morehead, 

Ailing  Diir-i  tor.  Offire  of  Sustainable 
Fishfries.  National  Marine  Fisheries  Service. 

<VH  [)(»    01-JHr>r<2  Filed  11-14-01:  8:4.5  am] 

BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

November  9.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Ciommissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  lanuarv  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

I'nger,  international  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  CJffice  of  Textiles 
and  Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  .Section  204  ot  the  Agricultural 
A.  t  .)t  l't")h.  as  amended  (7  U.S.C.  1854); 
Executive  Order  1 1651  of  March  3.  1972.  as 

.tmiMided. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Brazil  and  exported  during  the  period 
January  1.  2002  througli  Dec:ember  31. 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  .Agreement  on 
Textiles  and  Clothing  (ATC) 

Pursuant  to  the  provisions  of  the  ATC, 
the  third  stage  of  the  integration  of 


textile  and  apparel  products  into  the 
General  Agreement  on  Tariffs  and  Trade 
1994  will  take  place  on  January  1.  2002 
(see  60  FR  21075,  published  on  May  1. 
1995).  Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28,  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  9.  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
2022ii. 
Dear  Cofnmissioner:  Pursuant  to  section 
204  of  the  [.Agricullural  Act  of  1956,  as 
amended  p  U.S.C.  1854);  Executive  Order 
11651  of  liarch  .3,  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (^TC),  you  are  directed  to  prohibit, 
effective  oh  January  1.  2002,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton.  Wool  and  man-made  fiber  textile 
products  ih  the  following  categories, 
produced  br  manufactured  in  Brazil  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2002  and  extending 
through  December  31,  2002,  in  excess  of  the 
followinglevels  of  restraint: 


Category 


Twelve-montti  restraint 
limit 


Aggregate  Limit 
200-221    224-227. 

237   239pt  V  300- 

326  331  pt^,  332- 

348.  351.  352. 

359pt  3,  360-363. 

369pt  ^  400-^30, 

433-438.  440- 

448,  459pt  *. 

469pt  6.  601-605. 

608-620  623-629. 

631  pt'    633-648 

651-652.  659pt.6. 

666pt  9  as  a 

group 
Sublevels  within  thie 

aggregate 
218 

219 


666,232,724  square 
meters  equivalent. 


225 


300/301 

313 


314  

315  

317/326 


334/335  

336    

338,339/638/639 

14Z642 

347/348 

361  

363 .■ 

410/624 


433  

445/446 
604    


647/648 


8,873,092  square  me- 
ters 

32.394.670  square 
meters 

15,527,913  square 
meters 

12.033.955  kilograms. 

74.518,221  square 
meters 

12.200,505  square 
meters 

36,601,514  square 
meters 

33.274,100  square 
meters 

238,772  dozen 

132,654  dozen 

2,387  731  dozen, 

703  052  dozen, 

1,724,472  dozen, 

1,804  062  numbers. 

38,503,041  numbers, 

17  746,188  square 
meters  ot  which  not 
more  than  2,867,356 
SQuare  meters  shall 
be  in  CategorY  410, 

19  904  dozen 

77,974  dozen 

842.377  kilograms  of 
which  not  more  than 
643,818  kilograms 
shall  be  m  Category 
604- A  '^ 

795,912  dozen 


^  Category 
6209  20  5040 

^  Category 
6116  10  1720 
6116  10,7510 
6116  92,6430 
6116  92  7460 
6116  92,9400 

3  Category 
6115198010 
6203  22,1000 
621490,0010 
6505.90  1540 
6505,90,2545 


239pt       only     HTS     number 
(diapers) 

331  pt    all  HTS  numbers  except 

.     6116  104810.     6116  105510 

,    6116  92  6410     6116  92  6420, 

,    6116  92  6440.    6116  92  7450 

,    6116  92  7470,    6116  92  8800, 

and  61 16  99  9510 

359pt    all  HTS  numbers  except 

6117106010     6117209010, 

6204,22  1000.    6212  90  0010 

640699  1550     650590  1525, 

6505  90  2060  and 
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■"Category  369pt  all  HTS  numt>ers  except 
4202  12  4000  4202  12  8020  4202  12  8060. 
4202  22  4020  4202  22  4500 
4202  32  4000  4202  32  9530 
4202  92  30 1 6  4202  92  609 1 
5601210090,  570190  1020 
5702  10  9020,  5702  39  2010 
5702  49  1080  5702  59  1000 
5702  99  1090  5705  00  2020 
5807  10  0510,  5807  90  0510 

6301  30  0020  6302,51  1000 
630?  51  3000  6302  51  4000 

6302  60  0030  6302  91  0005 

6302  91  0045  6302  91  0050 

6303  11  0000  6303  91  0010 

6304  91  0020  6304  92  0000 

6306  110000  6307  10  1020 

6307  90  3010  6307  90  4010 
6307  90  89 1 0  6307  90  8945 

6307  90  9982  6406  1 0  7700 
9404  90  8040  and  9404  90  9505 

■'  Category  459pt  all  HTS  numtjers  except 

6115  19,8020  6117  10  100C' 
6117  20  9020  6212  90  0020 
5405  20  6030  6405  20  6060 
6406  99  1505  6406  99  1560 

•^Category  469pt  all  HTS 
5601  29  0020,  5603  94  1010 
6304  91  0050  6304  99  1500 

6308  00  001 0  and  6406  1 0  9020 
"Category  631  pt  all  HTS  numbers  except 

6116  10  1730  6116  10  4820  6116  10  5520, 
6116  10  7520  6116  93  8800  6116  93  9400 
6116  99  4800      6116  99  5400      and 

6116  99  9530 

''Category  659pt     all  HTS  numbers  except 
6115  110010,    6115  122000     6117  102030, 

6117  20  9030  6212  90  0030  6214  30  0000 
6214  40  0000  6406  99  1510  and 
6406  99  1 540 

5  Category  666pt  a<\  HTS 
5805  00  4010,     6301  10  0000 

6301  90  0010 

6302  53  0030 

6303  12  0000 

6303  92  2010 

6304  1 1  2000 
6304  91  0040 
6307  90  9984 


4202  22  8030, 
4202  92  1500, 
5601  10  1000. 

5701  90  2020. 

5702  49  1020. 
5702  99  1010, 
5805  00  3000, 

6301  30  0010, 

6302  51  2000, 
6302  60  0010, 
6302  91  0025, 

6302  91  0060, 

6303  91  0020 
6305  20  0000 
6307  10 1090 
6307  90  5010 
6307  90  9905 
9404  90  1000 


6117  102010 
6214  20  0000 
6405  20  6090 

numt>ers  except 
6304  19  3040 
6304  99  6010, 


numbers  except 

6301  40  0010 

6302  53  0010 

6302  93  1000 

6303  19  0010 

6303  92  2020, 

6304  19  1500, 
6304  93  0000, 

9404  90  8522 


only      HTS     number 


5301  40  0020 
6302  53  0020, 

6302  93  2000 

6303  92  1000 

6303  99  0010 

6304  1 9  2000 
6304  99  6020 
and  9404  90  9522 

'•^Category     604-A 
5509320000 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bodv, 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  27,  2000)  to  the 
extent  of  any  unPilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
Agreement  on  Tariffs  and  Trade  1994  on 
January  1,  2002  (listed  in  the  Federal  Register 
notice  published  on  May  1.  1995.  60  FR 
21075)  whii:h  are  exported  during  2001  shall 
be  charged  to  the  applif;ablf>  2001  limits  to 
the  extent  of  any  unfilled  balances,  .^fter 
lanuary  1,  2002,  should  tho.se  2001  limits  be 
filled,  sui  hi  products  shall  no  longer  be 
t:harged  to  any  limit. 

The  conversion  factor  for  merged 
Categories  .338/3.^9/638/639  is  10  (square 
meters  equivalent/(  alegor\  unit). 

In  (;arr\  ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entr\  into  the  L'nited  States  for  consumption 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  01-28638  Filed  11-14-01;  8:45  am] 

BILLING  COD€  3510-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Technology  Advisory  Committee:  First 
Renewal 

The  Commodity  Futures  Trading 
Commission  has  determined  to  renew 
for  a  period  of  two  years  its  Technology 
Advisorv-  Committee,  The  Commission 
has  determined  that  the  renewal  of  the 
advisory  committee  is  in  the  public 
interest  in  connection  with  duties 
imposed  on  the  Commission  by  the 
Commodity  Exchange  Act.  7  U.S.C.  1,  et 
seq..  as  amended. 

The  purpose  of  the  Technology 
Advison  Committee  is  to  advise  the 
Commission  on  the  impact  and 
implications  of  technological  innovation 
m  the  financial  services  and  commodity 
markets.  Meetings  of  the  Technolog\- 
Advisor^'  Committees  are  public. 
Commissioner  Thomas  I  Erickson 
ser\'es  as  Chairman  and  Designated 
Federal  Official  of  the  Technology 
.•\dvisory  Committee. 

Interested  persons  may  obtain 
information  or  make  comments  by 
writing  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre ."^  1155  21st  Street.  N'W., 
Washington.  DC  20581, 

Issued  in  Washington.  DC  on  November  8, 
2001.  by  the  Commission. 
jean  A.  Webb, 
Secretary  of  the  Commission. 

FR  D<.(    ni-28654  Filed  11-14-01:  8:45  am) 

BILLING  CODE  6351 -01 -M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection:  Submission  for 
0MB  Review;  Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Ser\ice. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 

Corporation")  has  submitted  a  public 
information  collection  request  (ICR)  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paper  Reduction 
Act  of  1995.  Pub.  L.  104-13.  (44  U.S.C. 
chapter  35).  Copies  of  this  ICR.  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Corporation  for  National  and 
Community  Ser\'ice.  Robert  Bush,  at 
(202)  606-5000.  extension  338. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (800)  833-3722 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.  Eastern  Standard  Time,  Monday 
through  Friday, 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulaton- 
.Affairs.  .■Mtn:  Ms,  Brenda  Aguilar.  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service.  Office 
of  Management  and  Budget,  Room 
10235.  Washington.  DC.  20503,  (202) 
395-7316.  within  30  davs  from  the  date 
of  publication  in  this  Federal  Register. 

The  OMB  is  particulari)  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected:  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

The  Corporation  is  soliciting 
comments  concerning  its  proposed 
renewal  of  its  AmeriCorps*VlSTA 
Project  Progress  Repnrt,  OMB  Control 
Number  3045-0043  This  form  is  due  to 
expire  on  October  31.  2001. 

Type  of  Revien   Renewal. 

Agency  Corporation  for  National  and 
Communitv  Ser\'ice, 

Title  ,\meriCorps*\TSTA  Project 
Progress  Report  Form 

OMB  Sumber  3045-0043 

Agency  .\uml)er  C.NCS  Form  1433. 

Affected  Public  .\meriCorps*VISTA 
sponsoring  organizations,  site 
supenisors.  and  members. 

Total  Respondents:  1.200. 

Frequency   Quarterly,  with 
exceptions. 
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Average  Time  Per  Response:  Three 
hnurs. 

Estimated  Total  Burden  Hours:  9,600 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Description 

The  Corporation  proposes  to 
(iistrihute  the  AmeriCorps*ViSTA 
Project  Progres.s  Report  form  to 
AmeriCorps*  VISTA  sponsoring 
organizations  upon  project  approval. 
Sponsoring  organizations  are  required  to 
submit  a  completed  form  to  the 
Corporation  on  a  quarterly  basis. 
Corporation  personnel  will  use  the  form 
to  track  project  accomplishments, 
problems,  resources  generated,  project 
sustainahility.  and  support  provided  to 
AmerKlorp.s*  VISTA  members, 
iniormation  from  the  form  is  also  used 
to  fulfill  THCjuests  for  substantive  project 
information.  Thf  purpose  of  the  form  is 
to  evaluate  a  sponsor's  progress  towards 
meeting  project  goals  and  objectives, 
assess  risk,  and  document  qualitative 
and  quantitative  information  about 
project  accomplishments  for  a  given 
r'^porling  period. 

Tht'  Corporation  also  proposes  to 
n'\  Lse  the  AmoriCorps*\'ISTA  Project 
Progress  Report  bv  deleting  unused 
information  from  the  existing  version  of 
the  form,  incorporating  plain  language, 
and  collecting  the  following  project 
information: 

•  Activities  that  contribute  to 
liuilding  permanent  infrastructure. 

•  Outromps  that  demonstrate  helping 
people  out  of  povertv. 

Further,  the  Corporation  proposes  to 
revise  the  AmeriCorps* VISTA  Project 
Progress  Report  by  requesting  the  "e- 
mail  address"  of  project  supervisors  to 
provide  a  more  inexpensive  and  faster 
wav  to  communicate  and  share 
information,  and  by  asking  sponsoring 
organizations  if  they  have  technical 
assistance  needs. 

IJ.ilctI:  NnvembfirH.  2001. 
Robert  1     Bush. 

Aitiu^  Din-itur.  AnwriCorps'VlSTA 
IKK  Hn.    (n-2H54't  Kiliul  11-14-01:  8:4.5  am) 

BILLING  CODE  605O-$$-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Greers  Ferry 
Lake  Shoreline  Management  Plan, 
Arkansas 

agency:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policv 
Act  (NEPA)  of  1969  (as  amended),  the 
U.S.  Army  Corps  of  Engineers  (USAGE). 
Little  Rock  District,  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  proposed  implementation  of  a 
revised  Shoreline  Management  Plan 
(SMP)  at  Greers  Ferry  Lake,  Heber 
Springs.  Arkansas.  This  DEIS  is  being 
made  available  for  a  60-day  public 
comment  period. 

DATES:  A  public  meeting  for  receiving 
comments  on  the  DEIS  will  be  held  on 
December  4,  2001.  at  the  Brighton  Park 
Hotel  Conference  Center  in  Heber 
Springs,  Arkansas.  Written  comments 
on  the  DEIS  should  be  submitted  on  or 
before  lanuarv  IH.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  concerning  the 
DEIS  should  be  addressed  to  Ms.  Tricia 
Anslow.  Project  Manager,  Planning 
Branch,  PO  Box  867,  Little  Rock. 
Arkansas  72203-0867.  telephone  501- 
324-5032,  E-mail: 
patricia.anslow^s\\102. usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 
Setting 

The  Grpers  Ferry  Lake  Project  area  is 
in  the  fodthills  of  the  Ozard  Mountains 
in  north-central  Arkansas.  The  project 
area  is  approximately  65  miles  from 
Little  Rock,  Arkansas,  and  130  miles 
from  Memphis.  Tennessee.  The  lake  lies 
within  Cleburne  and  Van  Buren 
Counties,  Large  portions  of  Stone  and 
Searcy  Counties  and  small  portions  of 
Pope  and  Conway  counties  also  fall 
within  the  lake's  watershed.  The  area 
around  the  lake  is  principally  rural  in 
character.  More  than  80  percent  of  the 
land  in  the  watershed  is  forested,  and  12 
percent  if,  agricultural.  Greers  Ferry 
Lake  was  constructed  between  March 
1959  and  July  1964.  The  project  area 
includes  45.548  acres  (slightly  more 
than  71  square  miles).  Within  the 
project  area,  the  government  owns 
flowage  easements  over  4.634  acres.  The 
lake's  waters  cover  31,500  acres  when 
measured  at  the  "conser\'ation  pool" 
level  of  461  feet  above  mean  sea  level. 
When  waters  must  be  held  to  prevent 
flooding  of  areas  below  the  dam.  the 


surface  of  the  lake  may  rise  to  487  feet 
above  mean  sea  level.  When  this 
happens,  the  lake's  surface  area 
increases  to  40,500  acres,  and  adjacent 
lands  subject  to  the  flowage  easements 
become  inundated. 

Background 

The  Department  of  the  Army.  Corps  of 
Engineers,  published  a  Notice  of  Intent 
in  the  Federal  Register  (65  FR  51299- 
51300.  Aug.  23.  2000)  stating  its  intent 
to  prepare  an  EIS  for  a  proposed 
revision  of  the  Greers  Ferrv  Lake 
Shoreline  Management  Plan  (SMP).  The 
SMP  is  a  cnniprehensive  plan  for 
managing  the  shoreline  at  Greers  Ferrv 
Lake.  The  SMP  is  required  by  Federal 
regulations  found  at  Title  36  of  the  Code 
of  Federal  Regulations  (CFR),  §327.30, 
which  contain  a  set  of  requirements  for 
a  periodic  SMP  review.  The  current 
version  of  the  Greers  Ferry  Lake  SMP 
became  effective  on  November  21,  1994. 
The  proposed  SMP  would  revise  various 
elements  of  the  1994  SMP.  These 
elements  include  zoning  of  limited 
development  area,  vegetation 
modification,  provisions  for 
grandfathered  docks,  and  restrictions  on 
boats  with  sleeping  quarters  and/or 
marine  sanitation  devices.  As  part  of  its 
decision-making  process,  the  Corps  is 
preparing  an  Environmental  Impact 
.Statement  (EIS)  to  determine  the 
potential  environmental  effects  of 
implementing  a  revised  SMP. 

Proposed  Action  and  .Alternatives 

The  Corps  policy  at  Greers  Ferry  Lake 
is  to  protect  and  manage  project 
shorelines  in  a  manner  that  promotes 
safe  and  healthful  use  by  the  public 
while  maintaining  environmental 
safeguards  to  ensure  a  quality  resource, 
^insistent  with  Corps  policy  and  the 
purpose  and  need  for  the  proposed 
action,  the  Little  Rock  District  and  the 
Greers  Fern.'  Project  Office  propose  to 
implement  a  re\'ision  of  the  Greers  Ferry 
Lake  SMP  following  review  of  pubic 
comments  and  appropriate 
environmental  impa(,t  analysis.  The 
SMP  would  adhere  to  Corps  policy  and 
Title  36  of  the  CFR.  cited  previouslv. 
The  DEIS  examines  four  action 
alternatives  for  revising  the  SMP  and  a 
no  action  alternative.  Those  alternatives 
are  described  in  the  following 
paragraphs. 

•  Alternative  1  (No  Action 
Alternative).  Under  the  No  Action 
Alternative,  the  Little  Rock  District 
W(juld  make  no  changes  to  the  existing 
1994  Greers  Ferr>-  Lake  SMP.  No  new 
management  elements  would  be 
adopted,  and  no  existing  management 
elements  would  be  modified.  Rezoning 
applications  received  during  the  current 
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SMP  review  would  not  be  allowed  but 
would  be  returned  to  the  applicants  at 
the  completion  of  the  current  review. 
Applicants  would  be  advised  that  they 
could  reapply  during  the  next  review. 
Permit  applications  for  placement  of 
private  floating  facilities  within  present 
Limited  De\elopment  Areas  (LDA's) 
could  be  approved.  Treatment  of 
applications  concerning  grandfathered 
docks  would  proceed  based  on  the  1994 
SMP.  which  would  mean  no  changes  or 
enlargements.  The  allowance  for 
vegetation  modification  would  permit 
mowing  up  to  a  maximum  of  50  feet 
from  habitable  structures,  as  currently 
allowed  under  the  1994  SMP. 
Restrictions  on  locations  for  boats  with 
sleeping  quarters  and/or  marine 
sanitation  devices  would  remain  in 
effect. 

It  should  be  noted  that  if  the  No. 
Action  .Mternative  were  adopted,  no 
new  rezoning  requests  would  be 
approved  during  the  period  that  would 
commence  following  issuance  of  the 
F?OD  upon  completion  of  this  EIS. 
However,  during  hiture  reviews  of  the 
SMP.  rezoning  applications  could  be 
approved  to  the  extent  of  the  level 
described  in  Alternative  5  (Maximum 
Modification).  It  is  expected  that  under 
No  Action,  some  le\el  of  growth  would 
occur  over  a  much  longer  period  of  time 
than  that  described  under  Alternative  3 
(No  Growth). 

•  .Mternative  2  (Preferred  Alternative. 
Appro\al  of  Rezoning  Rtx^uests  Meeting 
the  80  Percent  Criteria).  Under  this 
alternative,  no  future  rezoning  requests 
would  be  accepted  The  93  rezoning 
requests  that  met  the  80  percent  criteria 
during  the  1999  review  of  the  1994  SMP 
would  be  allowed  A  minimum  50-foot 
buffer  ^vould  be  established:  that  is. 
mowing  would  be  prohibited  from  the 
vegetated  edge  of  the  shoreline  for  50 
feet.  This  buffer  requirement  would 
affect  only  Corps  propertv. 
.Authorization  for  mowing  from 
habitable  structures  would  be  increased 
from  50  to  100  feet,  except  where  is 
would  conflict  with  the  vegetated 
buffer.  The  project  rules  on  use  of  boats 
with  sleeping  quarters  and/or  marine 
sanitation  devices  would  defer  to  State 
and  Federal  regulations,  except  that  the 
requirement  that  such  boats  be  moored 
at  commercial  docks  would  remain  in 
effect.  Grandfathered  docks  would  be 
allowed  to  be  reconstructed  to 
alternative  dimensions,  or  the  locations 
of  existing  grandfathered  docks  would 
be  reallocated  outside  the  buffer  zones 
or  prohibited  areas  to  limited 
development. 

In  designating  Alternative  2  as  the 
preferred  configuration  of  key  SMP 
elements  for  incorporation  into  and 


implementation  through  a  revised  SMP. 
the  Little  Rock  District  is  guided  bv 
Corps  regulations  and  policy  governing 
shoreline  management  plans,  the 
District's  objectives  for  the  Greers  Fern, 
Lake  SMP.  public  input  to  the  SMP  and 
EIS  development  processes,  and  court- 
ordered  mandates.  The  District  views 
the  Preferred  Alternative  as  the 
alternative  that  conforms  with  existing 
laws  and  regulations  and  best  balances 
public  uses  of  lake  shoreline  for 
recreational  opportunity,  public  safety, 
and  environmental  protection. 

•  Alternative  3  (No  Growlh 
Alternative).  This  alternative,  which  is 
the  most  restrictive  to  lake  access  and 
recreational  use.  would  seek  to  maintain 
the  Corps  land  around  the  lake  as  it 
currently  exists,  at  least  until  the  next 
review .  Rezoning  applications  would 
not  be  accepted.  No  new  shoreline  use 
permits  w-ould  be  allowed.  Expiring 
permits  could  be  renewed,  but  only 
according  to  the  permit's  current  terms. 
For  example,  a  two-slip  dock  permit 
could  be  renewed  only  as  a  two-slip 
dock  permit.  It  could  not  be  changed  to 

a  permit  for  a  community  dock.)  No  new 
permits  for  vegetation  modification 
would  be  issued,  amd  expiring  permits 
would  not  be  renewed.  Restrictions  on 
locations  for  boats  with  sleeping 
quarters  and/or  marine  sanitation 
devices  would  remain  in  effect. 

•  Alternative  4  (Approval  of  Rezoning 
Requests  Meeting  the  90  Percent 
Criteria).  This  alternative  would 
implement  the  same  measures  as 
described  under  Alternative  2  (Preferred 
Alternative):  however,  only  rezoning 
requests  that  met  90  percent  of  the 
rezoning  criteria  would  be  approved  A 
minimum  100-foot  buffer  would  be 
established:  that  is.  mowing  would  be 
prohibited  from  the  vegetated  edge  of 
the  shoreline  for  100  feet. 

•  Alternative  5  (Maximum 
Modification)  This  alternati\e  would 
allow  the  maximum  rezoning  from 
"protected"  to  "limited  development." 
The  shoreline  would  be  rezoned  to 
increase  the  LDA's  from  7  to  33  percent. 
Rezoning  would  be  based  on  suitable 
topography  (shoreline  with  a  20  to  49 
percent  slope).  Nc  rezoning  requests 
would  be  accepted  or  approved  at  future 
SMP  re\iews  Authorization  for  mowing 
would  be  increased  from  50  to  200  feet 
from  habitable  structures.  Restrictions 
on  use  of  boats  with  sleeping  quarters 
and'or  marine  sanitation  devices  would 
be  abolished,  but  the  requirement  for 
such  boats  to  be  moored  at  commercial 
docks  would  remain  in  effect 
Grandfathered  docks  would  be  allowed 
to  be  reconstructed  to  alternative 
dimensions,  or  the  locations  of  existing 
grandfathered  docks  would  be 


reallocated  outside  the  buffer  zones  or 
published  areas. 

DEIS  Availability 

The  DEIS  will  be  available  for  public 
review  at  the  following  locations: 

1.  Cleburne  County  Libran,'.  1010 
West  Se-arcy,  Heber  Springs.  AR  72543. 

2.  Greers  Ferr>  Public  Librar>-,  8743 
Edgemont  Road.  Greers  Ferrj,  AR 
72067. 

3.  Central  Arkansas  Main  Librar\  ,  100 
Rock  Street.  Little  Rock.  AR  72203 

4.  U.S.  Armv  Corps  of  Engineers,  700 
West  Capital,  ATTN:  CESWL-PR-P. 
Little  Rock.  AR  72203. 

5.  Van  Buren  County  Libran,-.  ATTN: 
Ms.  Karla  Fultz.  110  Page  Street. 
Clinton.  AR  72031. 

6.  Laman  Libran. ,  2801  N  Orange, 
North  Little  Rock,  AR  721 14. 

7.  U.S.  Army  Corps  of  Engineers,  700 
Heber  Springs  Rd.  North,  Greers  Ferr\ 
Project  Office,  Heber  Springs.  AR  72543. 

Commenting 

Comments  received  in  response  to 
this  DEIS,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record. 
Comments  submitted  anonymously  will 
also  be  accepted  and  considered. 
Pursuant  to  Title  7  of  the  CFR  1.27(d). 
any  person  may  request  that  the  Corps 
withhold  a  submission  from  the  public 
record  if  he  or  she  can  demonstrate  that 
the  Freedom  of  Information  Act  (FGIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  FOIA. 
confidentiality  may  be  granted  in  only 
ver>'  limited  circumstances,  such  as  toe 
protect  trade  secrets.  The  Corps  will 
inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality.  If  the  request  is  denied, 
the  Corps  will  return  the  submission 
with  notification  that  the  comments 
may  be  resubmitted  either  with  or 
without  the  commentor's  name  and 
address.  Affected  local.  State,  or  Federal 
agencies,  affected  American  Indian 
tribes,  and  other  interested  private 
organizations  and  parties  may 
participate  in  the  review  process  by 
forwarding  written  comments  to  the 
address  given  previously  or  by  attending 
the  pubic  meeting. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-28674  Filed  11-14-01:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Dt'parlmpnt  nf  Education. 

summary:  The  Leader.  Regulatory 
IntiTniiition  Management  Group.  Office 
iif  the  Chief  hifornuition  Officer,  invites 
comments  on  th»'  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
14,2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 

1995  !44  I'.S.C.  Chapter  35]  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public:  an  early 
opportunity  to  (  nmment  on  information 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  suhstantiallv  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Ghief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  (jf  these 
requests  to  OMB.  Each  proposed 
information  collectir)n.  grouped  bv 
office,  contains  the  following:  (1)  Tvpe 
of  review  requested.  <".g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
D(?s(  ription  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collectirm;  and  (6)  Reporting  and/or 
Recordkeeping  burden,  OMB  invites 
(jubiic  comment.  The  Department  of 
Kfiuration  is  especially  interested  in 
public  comment  addressing  the 
iollowing  issues:  (1)  Is  this  collection 
necessary'  to  the  proper  functions  of  the 
Dt'partment;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  cf)llected;  and  (r>)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 


Dated;  November  8,  2001. 

lohn  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information.  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  The  National  Evaluation  of 
Smaller  Learning  Communities. 

Frequency:  Annually. 

Affected  Public:  Federal  Government: 
State,  Local,  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,436. 
Burden  Hours:  2.565. 

Abstract:  The  National  Evaluation  of 
Smaller  Learning  Communities  is  a 
study  to  assess  the  implementation  and 
estimate  the  impact  of  creating  smaller 
learning  communities  in  high  schools. 
The  study  w  ill  address  how  schools  are 
implementing  smaller  learning 
communities  (e,g,  variety  of  strategies, 
approaches,  and  models:  characteristics 
and  needs  of  the  population  served; 
intensity,  variety  and  quality  of 
services);  whether  smaller  learning 
communities  improve  student 
outcomes;  and  whether  program 
implemwitation  and  outcomes  vary  by 
types  of  strategies  and  approaches  and 
by  types  of  schools. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Man-land 
Avenue.  SVV.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OClb.RIMG&ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her 
Internet  address 

lackie.Montague@ed.gov.  Individuals 
who.use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Do(  .  01-28574  Filed  11-14-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory' 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory'  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  b*' 
announced  in  the  Federal  Register. 

DATES:  Thursday.  December  6,  2001,  6 
p.m.  to  9:30  p.m. 

ADDRESSES:  Arvada  Center  for  the  Art 
and  Humanities.  6901  VVadsworth 
Boulevard,  .\rvada.  CO 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advisory  Board.  9035 
North  VVadsworth  Parkway.  Suite  2250, 
Westminster.  CO.  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 
1,  Quarterly  update  by  representative 

from  the  Colorado  Department  of 

Public  Health  and  Environment 
2   Update  on  safety  issues  and  recent 

safety  incidents  at  the  Rocky  Flats 

site 

3.  Presentation  by  the  Rocky  Flats 

History'  Project  on  the  proposed 
Cold  War  Museum 

4.  Other  Board  business  may  be 

conducted  as  necessary 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduc;t  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minuies 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory'  Board.  9035  North 
VVadsworth  Parkway,  Suite  2250. 
Westminister.  CO  80021;  telephone 
(303)420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  9:00  a.m. 
to  4:00  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
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made  available  by  WTiting  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  November  9, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 
Officer. 

(FR  Doc.  01-28602  Filed  11-14-01;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory-  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Monday.  December  10,  2001,  6 
p.m. -9:30  p.m. 

ADDRESS:  Garden  Plaza  Hotel,  215  South 
Illinois  Avenue.  Oak  Ridge.  TN  37830 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey.  Federal  Coordinator. 
Department  of  Energy,  Oak  Ridge 
Operations  Office.  P.O.  Box  2001,  EM- 
922.  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  ore-mail: 
halspypi'aoro.doe.gov 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities 
Tentative  Agenda: 
1.  Safeguard  and  Security  Measures 
for  the  Oak  Ridge  Reservation 
presented  by  Bobbv  Davis.  DOE/ 
ORO  and  Steve  Wyatt.  DOE/ORO 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway.  Oak  Ridge.  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsp\ 
Department  of  Energy.  Oak  Ridge 
Operations  Office.  P.O.  Box  2001,  EM- 
922.  Oak  Ridge.  TN  37831.  or  bv  calling 
her  at  (865)  576-^025. 

Issued  at  Washington.  DC  on  November  9, 

2001 

Rachel  M.  Samuel. 

Deputv  Advisorv  Committee  Management 
Officer 

(FR  Doc.  01-28601  Filed  11-14-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EG01 -306-000] 

Areata  Energica  S.A.;  Notice  of 
Amendment  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

Novembers.  2001 

Take  notice  that  on  September  24, 
2001,  Areata  Energica  S.A,  (.Areata) 
tendered  for  filing  with  the  Federal 
Energy  Regulator.  Commission 
(Commission),  an  amendment  to  its 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
filed  with  the  Commission  on 
September  7,  2001, 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NT],.  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18CFR  385  211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
amended  application  .Ml  such  motions 
and  comments  should  be  filed  on  or 
before  November  16.  2001.  and  must  be 
served  on  the  applicant  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http:.'  Vi-vi-vi-.  fere. gov  using  the  "RIMS  " 
link,  select  'Docket  #"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
inter\entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  BoerRers. 

Secretary 

IFR  Dor  01-28591  Filed  11-14-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01 -304-000] 

Cementos  Norte  Pacasmayo  Energla 
S.A.;  Notice  of  Amendment  to 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

Novemtjer  8.  2001. 

Take  notice  that  on  September  24. 
2001 .  Cementos  Norte  Pacasmayo 
Energia  S.A.(CNPE)  tendered  for  filing 
with  the  Federal  Energy  Regulator.- 
Commission  (Commission),  an 
amendment  to  its  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  filed  with  the 
Commission  on  September  7.  2001. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy' 
Regulatory-  Commission.  888  First 
Street.  NT  .  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Pracrtice  and 
Procedure  (18  CFR  385  211  and 
385.214)  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
amended  application  .Ml  such  motions 
and  comments  should  be  filed  on  or 
before  November  16.  2001,  and  must  be 
ser\ed  on  the  applicant  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public:  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
h »p //www  fe/r. gov  using  the  "RIMS" 
link.  selec:t  "Docket  «"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\-entions  may  be  filed  elec:tronically 
via  tlie  Internet  in  lieu  of  paper  .See.  18 
CFR  385,2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-FiUng"  link. 

David  P.  Boergers, 

Sfcrvtan 

iKK  D(><    01-285M  Filed  1 1-14-01;  8:45  ami 

WLUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-035] 

Columbia  Gult  Transmission  Co.; 
Notice  of  Negotiated  Rate  Filing 

Take  notice  that  on  No\ember  5. 
2001,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filmg  the  following  tariff  sheets  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

Original  Sheet  No.  20A 
Original  Sheet  No.  20B 
Original  Sheet  No.  21 

Columbia  Gulf  states  that  it  is  filing 
the  tariff  sheets  to  comply  with  the 
Commission's  October  24,  2001  orders 
approving  negotiated  rate  agreements  in 
Docket  Nos.  RP4ti-38q-0  n.  and  -032. 

Columbia  Gulf  states  further  that 

copies  of  the  filing  served  copies  of  the 
filing  on  .ill  parties  identified  on  the 
i)ffici,il  service  list  in  Docket  No.  RP96- 
58') 

An>  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  a  pr(jtest  with  the 
Federal  Energy  Regulatory  C^onimission, 
HH8  First  Street.  N'E..  Washington.  DC 
20426.  in  accordance  with  (^s?  385.214  or 
385.21 1  of  the  Commission's  rules  and 
regulations   .-Ml  such  motions  or  protests 
must  be  filed  in  accordance  with 
§  154.210  of  the  Commission's 
regulations.  Protests  will  be  r:onsidered 
by  the  Commission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Anv  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public:  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http.//v^i\'w.  ferc.gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interyentions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l){iii)and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing  '  link. 

David  P.  Boergers, 

Secretary: 

[FR  Doc.  01-28596  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  S717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP02-1 8-000] 

Dominion  Transmission.  Inc.;  Notice  of 
Request  Under  Blanket  Authorization 

November  H.  2UU1 

Take  notice  that  on  November  1, 
2001,  Dominion  Transmission.  Inc. 
(DTI),  445  West  Main  Street,  Clarksburg. 
West  Virginia  26301,  filed  in  Docket  No. 
CP02-ia-000  a  rec^uest  pursuant  to 
sertions  157.205  and  157.208  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.208)  for  authorization  to  uprate  the 
maximum  allowable  operating  pressure 
(MAOP)  of  Line  257-S  ft-om  940  psig  to 
1100  psig,  located  in  Potter  County. 
Pennsylvania,  under  DTI's  blanket 
certificate  issued  in  Docket  No.  CP82- 
537-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://ww^v.fe^c.gov  using 
the   'RIMS  "  link,  select   "Docket  #'  from 
the  RIMS  Menu  and  follow  the 
instructions  (please  call  202-208-2222 
for  assistance). 

DTI  proposes  to  uprate  the  MAOP  of 
Line  2.5 7-S  from  940  psig  to  1 100  psig. 
which  is  part  of  DTI's  Sharon  Storage 
Complex,  and  is  located  in  Potter 
County.  Pennsylvania.  DTI  indicates 
that  the  diameter  of  Line  257-S  is 
mostly  12-inch  with  a  small  portion  of 
the  line  being  16-inch  pipe.  On  April 
30.  1987.  Consolidated  Natural  Gas 
Transmission  Corporation 
(Consolidated),  predecessor  of  DTI. 
indicates  that  it  filed  an  application  in 
Docket  No.  CP  87-314-000,  seeking  a 
certificate  of  public  convenience  and 
necessity,  authorizing  it  to  develop 
additional  underground  capacity  in  the 
Sharon  Storage  Pools.  In  the  filing.  DTI 
states  that  Consolidated  proposed  to 
install  compression,  increase  the  base 
gas  level,  and  replace  certain  of  the 
gathering  system  lines  within  the  pool. 
DTI  avers  that  Line  25  7-S  was  not 
replaced.  DTI  declares  that  at  that  time, 
the  station  discharge  pressure  was 
anticipated  to  be  940  psig,  the  MAOP  of 
Line  257-S. 


DTI  states  that  in  1995.  Line  257-S 
was  hydro-tested,  resulting  in  the  ability 
to  increase  the  MAOP  from  940  psig  to 
1100  psig.  DTI  asserts  that  it  would  now 
like  to  utilize  Line  257-S  at  an 
increased  MAOP.  DTI  indicates  that  the 
requested  MAOP  of  1100  psig  is  below 
both  the  2200  psig  MAOP  of  the 
gathering  system  and  the  1900  psig 
surface  pressure  at  discovery  of  the 
Sharon  Storage  Complex. 

DTI  avers  that  the  uprating  of  this 
storage  pipeline  will  have  no  effect  on 
the  design  capacity  of  the  Sharon 
Storage  Complex  nor  on  the  design 
c^apacity  of  the  DTI  system.  DTI  states 
that  no  new  facilities  are  required. 
Therefore.  DTI  declares  that  there  is  no 
cost  to  DTI,  or  its  customers,  associated 
with  increasing  the  certificated  MAOP 
of  this  storage  pipeline  to  1100  psig. 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R-  Sleigh.  Certificates  Manager. 
Dominion  Transmission.  Inc.  445  West 
Main  Street,  Clark.sburg,  West  Virginia 
26301.  at  (304)  627-3462  or  Fax:  (304) 
627-3305. 

Any  person  or  the  Commission's  staff 
may.  within  45  day  after  issuance  of  the 
instant  notice  bv  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385  214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act,  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

IFR  Doc.  01-28589  Filed  11-14-01;  8  45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2830-001] 

Roseburg  Forest  Products  Company; 
Notice  of  Filing 

Novembers.  2001. 

Take  notice  that  on  October  18,  2001, 
Roseburg  Forest  Products  Company 
(RFP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Substitute  FERC 
Electric  Rate  Schedule  No.  1  to  include 
a  prohibition  on  certain  affiliate 
transactions.  RFP  is  filing  this 
Substitute  Rate  Schedule  to  comply 
with  the  Commission's  letter  dated 
October  11,  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  C^ommission.  888 
First  Street.  NE  .  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
19.  2001    Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
i\-w^\-.  fere  gov  using  the  "RIMS"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

l.inwood  .\.  Watson.  |r.. 

Acting  Secretan, 

[FR  Dor  01-28592  Filed  11-14-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-4-000] 

Williston  Basin  Interstate  Pipeline 
Company:  Notice  of  Tariff  Filing 

November  8.  2001. 

Take  notice  that  on  November  5, 
2001.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheet  to  become 
effective  November  1,  2001: 

Fifth  Revised  Sheet  No.  373 

Williston  Basin  states  that  it  has 
revised  the  above-referenced  tariff  sheet 
found  in  section  48  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1 
(Tariff),  to  add  a  new  receipt  point. 
Point  ID  No.  00885  (Bowdoin).  to 
Williston  Basin's  Bowdoin  Pool.  Point 
ID  No.  00885  (Bowdoin)  is  a  new  receipt 
point  to  allow  Williston  Basin  to  receive 
natural  gas  for  its  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inten-ene  or  a  protest  with  the 
Federal  Energ\  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commi  ^sion's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www. ferc.gov  using  the  "RIMS"'  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link 

David  P.  Boergers. 

Secretary . 

IFR  Doc.  01-28593  Filed  11-14-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission. 
Establishing  Procedures  for 
Relicensing,  and  a  Deadline  for 
Submission  of  Final  Amendments 

November  8.  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  T\'j}e  of  Application:  Subsequent 
License. 

b.  Project  No.:  469-013. 

c.  Date  Filed:  October  30,  2001. 

d.  Applicant:  Minnesota  Power  Inc.. 
d.b.a.  ALLETE.  Inc. 

e.  \'ame  of  Project:  Winton 
Hydroelectric  Project. 

f.  Location:  On  the  Kawishiwi  River 
near  the  City  of  Ely,  in  Lake  and  St. 
Louis  Counties.  MN  The  project 
occupies  federal  lands  within  the 
Superior  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  John  Paulson. 
Minnesota  Power.  Inc.,  30  West 
Superior  Street,  Duluth.  MN  55802. 
jpauison@mnpower.com.  218—722- 
5642.  ext.  3569. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean@ferc.fed. us,  202-219- 
2778. 

j.  Deadline  for  filing  comments:  30 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretarv-.  Federal  Energy 
Regulatory  Commissions.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link. 

k.  Description  of  the  Project:  The 
project  consists  of  the  following  two 
developments: 

The  Winton  Development  consists  of 
the  following  existing  facilities:  (1)  The 
Winton  Dam  comprising:  (a)  a  227-foot- 
long  earth  dike;  (b)  a  29-foot-high,  176- 
foot-long  spillway  section;  (c)  an  84- 
foot-long  Taintor  gate  and  log  sluice 
section:  (d)  an  80- foot-long  stop-log  gate 
section:  (e)  an  1 1 1 -foot-long  and  a  120- 
foct-long  non-over-flow  section:  (f)  a 
161-foot-long  intake  section;  and  (g)  a 
1,250-foot-long  earth  dike;  (3)  a  2,982- 
acre  reservoir  comprising  the  Garden, 
Farm,  South  Farm,  and  Friday  Lakes  at 


57434 


I 

Federal  Register/ Vol.  66,  No.  221 /Thursday,  November  15.  2001 /Notices 


d  nnrnidl  water  surface  eltn  ation  of 
l.:585.67  feet  LSCS;  (4)  two  250-foot- 
long.  9-foot-diameter  underground 
penstocks  extending  to;  (5)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
4.000  k\V:  and  (fi)  other  appurtenances. 

The  Birch  Lake  Reser\'oir 
De%-elopment  ccmsists  of  (1 '  A  7-foot 
high.  227-foot-long  dam  comprising;  (a) 
a  72-foot-long  Taintor  gate  section;  and 
(b)  an  85-foot-l()ng  sluice  gate  section; 
and  (2)  the  7,624-a(:re  Birch  Lake 
reservoir  at  normal  water  surface 
elevation  of  1.420.5  feet  USGS.  This 
development  provides  water  storage  for 
the  Winton  Development. 

1  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  mav  also 
be  viewed  on  the  web  at  http:// 
\\^^^^  fen:  gov  using  ihe  'RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  bv 
contacting  the  applicant  identified  in 
item  h  abo\e 

m  Alternativp  procedures  schedule 
and  final  amendments  The  application 
will  be  processed  according  to  the 
following  milestones,  some  of  which 
may  be  combined  to  expedite 
processing:  Notice  of  application  has 
been  accepted  for  filing;  Notice 
soliciting  final  terms  and  conditions; 
Notice  of  the  availability  of  the  draft 
NEPA  document:  Notice  of  the 
availability  of  the  final  NEPA  document; 
and  Order  issuing  the  Commission's 
de<.ision  (_)n  the  application. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  soliciting  final  terms 
and  conditions. 

David  P.  Boei^ers, 

Set  rcton 

|FR  Doc.  01-28.594  Filed  1 1-14-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environnoental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

November  8,  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  T\j)e  of  Applicalion:  New  Major 
License. 


b.  Project  No.:  P-2056-016. 

c.  Date  filed:  December  21,  1998. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  St.  Anthony  Falls 
Project. 

f.  Location:  On  the  Mississippi  River, 
near  Minneapolis  and  St.  Paul, 
Hennepin  County.  Minnesota.  There  are 
no  federal  lands  within  the  project 
boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mark  H. 
Holmberg,  P.E.,  Northern  States  Power 
C]ompany.  414  Nicollet  Mall, 
Minneapolis,  MN  55401;  (612)  330- 
6568. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Monte  TerHaar,  E-mail; 
monte.terhaar@ferc.fed.us,  or  telephone 
(202)219-2768. 

j.  Deadline  Date:  60  days  from  the 
date  of  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers,  Secretary'.  Federal  Energy 
Regulatory'  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instrucUons 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
fding  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time.  The  Commission 
will  prepare  a  draft  and  a  final 
Environmental  Assessment. 

1.  Description  of  the  Project:  The  St. 
Anthony  Falls  Project  currently  consists 
of  two  developments  on  the  Mississippi 
River,  the  Upper  Development  and  the 
Lower  Development. 

The  Upper  Development  consists  of 
the  following  existing  facilities  located 
across  from  the  U.S.  Army  Corps  of 
Engineers  Upper  Saint  Anthony  Lock: 
(1)  Horseshoe  Dam.  a  1.952-foot-long 
concrete,  timber,  and  rock  structure 
topped  with  1.6-foot-high  wooden 
flashboards;  (2)  the  main  spillway,  a 
concrete,  timber  and  rock  structure  425 


feet  wide  and  150  feet-long;  (3)  a  340- 
foot-long  roll  dam;  (4)  a  358-acre 
reservoir  with  a  normal  pool  water 
surface  elevation  of  799.2  feet  NGVT). 
and  a  total  storage  capacity  of  967  acre- 
feet;  (5)  a  concrete  and  masonry' 
powerhouse.  133  feet  long  by  92  feet 
wide;  (6)  5  turbines  with  a  total 
installed  capacity  of  12.400  kilowatts, 
and  a  maximum  hydraulic  capacitv  of 
4.025  cfs.  producing  an  average  of 
79.518  megawatt-hours  annually;  and 
(7)  four  115-kilovolt  primary' 
transmission  lines;  and  other 
appurtenances. 

The  Lower  Development  consists  of 
an  upstream  closure  dam,  a  downstream 
closure  dam,  and  left  retaining  wall 
which  encompass  approximately  3.53 
acres  of  land  owned  by  .Northern  States 
Power  Company  (NSP).  There  are 
currently  no  hydropower  facilities  at  the 
Lower  Development.  In  November  of 

1987.  the  St.  Anthony  Falls  Lower  Dam 
Hydro  Plant  experienced  an 
undermining  failure.  On  August  19. 

1988,  the  Commission  issued  an  order 
authorizing  complete  demolition  and 
removal  of  the  lower  facility. 
Demolition  of  the  powerhouse  was 
completed  by  the  end  of  1988.  As  of 
August  2001,  all  necessary  remedial 
work  necessary  to  ensure  dam  safety  at 
the  Lower  Development  has  been 
completed  to  the  Commission's 
satisfaction. 

As  part  of  the  application  for  re- 
license  of  St.  Anthony  Falls  Project,  the 
applicant  proposes  to  remove  the  lower 
development  from  the  project.  The 
Commission  will  discuss  this  alternative 
in  its  Environmental  Assessment. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room. 
located  at  888  First  Street.  NE. 
Washington,  DC  20246.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://\^-\\'w.  fere. gov  using  the 
"RIMS  "  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  'h" 
above. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  readv 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8,  1991.  56  FR 
23108,  May  20,  1991)  that  all  comments. 
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recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

.Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  e.xtraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008 

All  filings  must  (1)  bear  in  all  capital 
letters  the  "title  "COMMENTS."  "REPLY 
COMMENTS.  " 

•RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 


the  name,  address,  and  telephone 

number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385. 2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commissions  regulations  to:  The 
Secretary.  Federal  Energy  Regulaton- 
Commission.  888  First  Street,  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Environmental  and  Engineering 
Review.  Office  of  Energy  Projects. 
Federal  Energy  Regulatory  Commission, 


at  the  above  address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

David  P.  Boergers, 

Secrefon. 

[FR  Do(    01-28595  Filed  11-14-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD  02-5-000.  et  al.] 

Notice  of  Hydro  Licensing  Status 
Workshop 

.November  8.  2001. 


Hydro  Licensing  Status  Workshop 


Docket  No  AD02-5-000 


Anzona  Public  Service  Company 

Calaveras  County  Water  Distnct  

Cascade  River  Hydro        

Central  Maine  Power  Company  

Central  Vermont  Public  Sen/ice  Corporation 

Citizens  Utilities  Company  

City  of  Escondido  California  

City  of  Harnsburg   Pennsylvania  

City  of  St   Louis   Michigan   

Commonwealth  Power  Company  

Ene  Bojievard  HyOropower,  L  P  


Finch   Pruyn  &  Company.  Iru:  

FPL  Energy  Maine   LLC  

Idaho  Power  Company  

Nooksack  River  Hydro.  Irtc 

Northern  States  Power  Company  

Pacific  Gas  and  Eiectnc  Company 

Pac'fiCorp    

Puget  Sound  Energy  Idc 

Ridgewood  Maine  Hydro  Partners.  L.P 

Rochester  Gas  and  Eiectnc  Corporation  .... 

Skagit  River  Hydro  

Skykomish  River  Hydro  Inc    

Southern  California  Edison  Company  

Upper  Peninsula  Power  Company  

Warm  Creek  Hydro  Inc  

Washington  Hydro  Development  Company 

Wisconsin  Power  &  Light  Company  

Wisconsin  River  Power  Company  


11 300-000  and  11516-000 
2320-005    2330-007    2474-004,  2482-014 
2616-004   10461-002  and  10462-002 


Protect  No  2069-003 
Pro)ect  Nos  2019-017  and  2699-001 
Project  No    10100-002 
Project  No  2283-005 

Project  Nos  2205-006   11 475-000  and  1147&-O00 
Project  No  2306-006 
Project  No   176-018 
Project  No   10418-000 
Project  Nc    1  ^  428-000 
Project  Nos   1 1 1 20-002 
Project  Nos    2318-002 
2539-003  2554-003 
Project  No  2385-002 
Project  No  2612-005 

Project  Nos   1975-014  2061-004  and  2777-007 
Project  No   1 1 495-000 
Project  No   1982-017 
Project  Nos   1354-005  ana  2687-014, 
Project  Nos    1927-008  and  2342-005 
Project  No  2493-006 
Project  Nos   11472-000  and  11566-003. 
Project  No  2596-002 
Project  No   10311-007 
Project  No   10942-001 

Project  Nos    1932-004    1933-010  and  1934-010 
Project  Nos   1864-005  ano  10855-002 
Project  No   10865-001 
Project  No    10416-003 
Project  No   1 1 1 62-002 
Project  No   1984-056 


A  two-day.  Commissioner-led 

workshop  will  be  held  on  December  10 
and  n.  2001.  beginning  at  10:00  a.m., 
in  the  Commission  Meeting  Room  at  the 
Federal  Energy  Regulaton-  Commission. 
888  First  Street.  NE..  Washington.  DC. 
The  workshop  will  focus  on  the  above 
li.sted  51  pending  license  applications 
filed  at  the  Commission.  The  workshop 
is  open  to  the  public  and  all  interested 
persons  are  invited  to  attend  and 
participate. 


The  goals  of  the  workshop  are  to:  (1) 

Review  and  discuss  die  pending  license 
applications;  (2)  identify  uru-esolved 
issues;  (3)  determine  next  steps;  (4) 
agree  on  who  will  take  the  ne.xt  step; 
and  (5)  focus  on  solutions.  The 
workshop  will  concentrate  on 
identifying  the  unresolved  issues 
associated  with  each  project,  and 
determining  the  best  course  of  action  to 
resohe  or  remove  obstacles  to  final 
action  on  each  pending  license 
application 


A  transcript  of  the  discussions  will  be 
placed  in  the  public  record  for  Docket 
No.  AD02-5-000  and  in  the  record  for 
each  of  the  pending  license 
applications. 

Filing  Requirements  for  Paper  and 
Electronic  Filings 

Comments,  papers,  or  other 
documents  related  to  this  proceeding 
may  be  filed  in  paper  format  or 
electronically  Those  filing 


57436 


Federal  Register 'Vol.  fi6,  No.  221 /Thursday.  November  15.  2001 /Notices 


>  I'M  tiiini(  ally  do  not  need  to  make  a 
paper  filing. 

Fmt  papnr  filings,  the  original  and  8 
cnpifs  of  thp  comments  should  be 
>;ubmittpd  to  the  Office  of  the  Secretar\'. 
Federal  Energy  Regulaton'  Commission, 
888  First  Sfre.'-t.  ME..  Washington.  DC 
20426.  Paper  filings  shmiki.  at  the  top 
of  the  first  page,  refer  to  Docket  No. 
AD02-5-0O0  and  reference  the  specific 
project  name(s)  and  project  niimber(s) 
that  the  comments  concern.  The 
deadline  to  file  comments  is  lanuarv  11. 
2002. 

Dficuments  filed  electronically  tia  the 
internet  must  be  prepared  in 
WordPerfect.  MS  Word.  Portable 
Doc  ument  Format,  or  ASCII  format.  To 
file  tht'  d(K  ument.  access  the 
Commission's  Website  at  \^■\^^v.fe^c.go\■. 
click  on  "e-Filing"  and  then  follow  the 
instructions  for  each  screen.  First-time 
users  will  ha\e  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-mail  address  upon  receipt 
of  comments.  User  assistance  for 
electronic  filing  is  available  at  202-208- 


0258  or  by  e-mail  to  efiling@ferc.fed. us. 
Comments  should  not  be  submitted  to 
the  e-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
rimsmaster@ferc.fed.  us. 

Opportunities  for  Listening. 
Participating,  and  Viewing  the 
Workshop  Offsite  and  Obtaining  a 
Transcript 

The  workshop  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
should  contact  Ace  Federal  Reporters  at 
202-347-3700. 

The  Capitol  Connection  will 
broadcast  the  workshop  live  via  the 
Internet  and  by  telephone.  To  find  out 
more  about  The  Capitol  Connection's 


Internet  and  telephone  bridge,  contact 
David  Reininger  at  703-993-3100  or  go 
to  ni\-\v. capitolconnfiction.gmu.edu. 

Live  and  archived  audio  of  the 
workshop  will  also  available  for  a  fee 
via  National  Narrowcast  Network.  Live 
audio  is  available  bv  telephone  at  202- 
966-2211  and  by  subscription  on  the 
Internet  at  H'n'w.hearings.com.  The 
Internet  audio  will  be  archived  and 
available  for  listening  after  the  event  is 
completed.  Billing  is  based  on  listening 
time. 

Anyone  interested  in  purchasing 
videotapes  of  the  workshop  should  call 
VISCOM  at  703-715-7999. 

Anyone  wishing  to  participate  via 
teleconference  should  call  or  E-mail 
Tom  Dean  at  202-219-2778  or 
thomas.dean@ferc.fed. us  to  receive  the 
toll  free  telephone  number  to  join  the 
teleconference. 

Anyone  interested  in  participating  in 
the  workshop  via  video  teleconference 
from  one  of  the  Commission's  regional 
offices  should  call  or  E-mail  the 
following  staff  to  make  arrangements. 
Sitting  capacity  is  limited. 


1 ^ _ 

Regional  office                                            Staff  contact                            Telephone  No.                          E-mail  address 

Atlanta  Ctiarles  Wagner  

Chicago  Dave  Simon » 

770-452-3765    Charles  wagner@ferc  fed. us 
312-353-6701     david  smon@ferc  fed  us 

New  York Ctiuck  Goggins 

212-273-5910    charies  goggins® fere  fed  us 
503-944-6741     patnck.regan@ferc  fed  us 
415-369-3336    John  wiegel@ferc.us 

Portland        Pat  Regan 

San  Francisco  John  Wiegel  .... 

By  December  J.  2001.  an  agenda  for 
the  workshop  and  information  about  the 
pending  license  applications  will  be 
posted  on  the  Commission's  web  site 
under  Hydro  Licensing  Status 
Workshop  Anyone  without  access  to 
information  on  the  C'ommission's  web 
site,  or  whci  have  questions  should 
contact  Tom  Dean  at  202-219-2778, 
thomas  dean  u  fere.  fed. us  or  Alan 
Mitchnirk  at  202-219-2826, 
iilan  mitchnick<iiferc.fed.  us. 

David  P.  Boer^ers, 

Secivtan,-. 

IKK  Oct    m-:;H-i8H  Filed  11-14-01:8:4.1  ani| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -12-000] 
Order  Providing  Guidance 

Issued  November  7.  2001. 

AGENCY:  Federal  Energy  Regulatory 


Ciommission 


ACTION:  Order  providing  guidance. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
providing  guidance  to  the  electric 
industry  with  respect  to  its  goals  for  the 
next  phase  of  regional  transmission 
organization  (RTO)  implementation. 
The  action  is  needed  to  clarify  the 
Commission's  goals  for  resolving  issues 
relating  to  scope  and  governance  of 
qualifying  RTOs  across  the  nation  and 
for  addressing  business  and  process 
issues  needed  for  organizations  to 
accomplish  the  functions  of  Order  No. 
2000.  It  also  states  some  of  the 
Commission's  specific  plans  for  moving 
the  RTO  development  process  forward. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  D.  Withnell.  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  (202)  208-2063. 
SUPPLEMENTARY  INFORMATION: 

Federal  Energy  Regulatory  Coininission 

Before  fVimmissioners:  Pat  Wood  III, 
Chairman;  William  L.  Massey,  Linda 
Breathitt,  and  Nora  Mead  Brownell 

Electricity  Market  Design  and  Structure 


[Docket  No.  R.MOl-12-OOOl 

Order  Providing  Guidance  on  Continued 
Processing  of  RTO  Filings 

Issued  November  7,  2001. 

It  is  a  fundamental  objective  of  the 
Commission,  in  exercising  its 
responsibilities  under  Part  II  of  the 
Federal  Power  Act.  to  create  a  seamless, 
national,  competitive  marketplace  for 
wholesale  sales  of  electric  energy  and 
adequate  generation  and  transmission 
infrastructure  to  support  that 
marketplace.  Such  a  marketplace  will 
provide  customers  with  more  reliable 
and  efficiently  priced  electric  energv 
than  wholesale  markets  with 
unnecessary  variation  in  market  rules 
and  business  practices.  As  a  cornerstone 
of  support  for  this  national  marketplace, 
we  have  endeavored  for  several  vears  to 
create  regional  transmission 
organizations  (RTOs)  to  capture  the 
benefits  and  efficiencies  of  a 
competitive  power  marketplace  for  the 
nation's  electricity  customers.  The  FERC 
has  before  it  numerous  ongoing 
proceedings  involving  RTO  proposals, 
and  it  has  recently  assessed  the  status  of 
these  proceedings  and  the  ongoing 
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changes  in  the  electricity  marketplace. 
Taking  into  account  the  various  stages 
of  RTO  efforts  in  the  country,  and  the 
industry  and  state  comments  we  have 
received  in  recent  weeks  (discussed 
below),  in  this  order  we  state  some  of 
our  goals  and  provide  general  guidance 
on  how  we  intend  to  proceed  on  RTO 
filings  and  other  related  efforts  Our 
decision  is  in  the  public  interest 
because  it  will  provide  direction  for  the 
electric  industry  and  information  to  the 
public  as  we  continue  to  move  the  RTO 
process  forward. 

The  Commission  held  a  public 
conference  on  RTO  issues  (RTO  Week) 
during  the  week  of  October  15  through 
19.2001   RTO  Week  consisted  of  10 
sessions  on  various  topics  involving 
RTOs  and  the  need  for  clear, 
appropriately  standardized  transmission 
tariff  design  and  market  rules.  These 
sessions  included  participants  from  a 
wide  range  of  affected  interests  and. 
significantly,  included  extensive 
comments  from  state  commissioners.  In 
addition,  at  our  open  meeting  on 
October  24.  2001.  we  received  status 
reports  on  RTO  efforts  in  various 
regions  of  the  country,  including  the 
Southeast.  Northeast  and  Midwest.  In 
association  with  the  Western  Governors' 
Committee  on  Regional  ElecLricitv 
Power  Cooperation  (CREPC)  and  the 
Commission  s  Western  Regional 
Infrastructure  Workshop  in  Seattle. 
Washington  on  November  1-2.  2001.  the 
Commission  also  had  the  opportunitv  to 
hear  updates  on  RTO  efforts  in  the 
Western  Interconnection.  We  now  need 
to  determine  an  expeditious,  vet 
carefully  deliberated,  wav  to  complete 
the  development  of  RTOs.  taking  into 
account  the  need  for  further  industry 
and  state  comments. 

The  Commission  intends  to  complete 
the  RTO  effort  using  two  parallel  tracks. 
The  first  track  will  be  to  resolve  issues 
relating  to  geographic  scope  and 
governance  of  qualif\ing  RTOs  across 
the  nation;  these  will  be  addressed  in 
pending  RT  dockets  following 
consultation  with  state  commissioners, 
as  discussed  below. 

The  second  track  for  resolving  RTO 
issues  will  be  in  the  transmission  tariff 
and  market  design  rulemaking  for 
public  utilities,  including  RTOs,  in 
Docket  No.  RMOl-12-000,  This  will 
help  address  business  and  process 
issues  needed  for  organizations  to 
accomplish  the  functions  of  Order  No. 
2000. 

The  FERC  will  take  several  immediate 
steps  to  move  the  RTO  process  along 
these  tracks:  (1)  A  broader  definition  of 
how  certain  RTO  functions  will  be 
fulfilled;  (2)  better  state/federal 
dialogue;  (3)  further  cost/benefit  studies; 


(4!  identification  of  areas  where 
standardization  is  called  for:  and  (5) 
creation  of  a  time  line  for  RTO 
implementation. 

Statement  of  Policy  Goals 

A.  Fulfillment  of  RTO  Functions 

The  Commission  must  ensure  that  the 
RTO  not  only  efficiently  operates  a 
transmission  grid,  but  also  undertakes 
certain  activities  to  enable  and  sustain 
a  vibrant  and  fair  wholesale 
marketplace.  For  both  aspects  of  an  RTO 
to  be  successful,  broad  stakeholder 
support  is  important.  In  a  number  of 
proceedings,  parties  have  proposed  the 
development  of  a  separate  organization 
to  perform  some  of  the  wholesale 
market  activities,  some  of  which  were 
specified  as  RTO  functions  under  Order 
No.  2000,  and  some  of  which  have  been 
raised  as  additional  activities  to  enable 
vibrant  and  efficient  wholesale  markets. 
These  wholesale  market  activities 
include:  (1)  Congestion  management;  (2) 
ancillan-  serv-ices;  (3)  administration  of 
a  balancing  market;  (4)  OASIS 
administration,  including  total 
transmission  capacity  and  available 
transmission  capacity  calculations;  (5) 
security  coordination;  (6)  market 
monitoring:  (7)  regional  transmission 
facility  planning:  and  (8)  tariff 
administration  and  design. 

In  Order  No.  2000.  the  Commission 
contemplated  that  an  ITC  or  an  ISO  may 
develop  as  a  stand-alone  RTO.  In 
addition,  however,  the  Commission  will 
be  seeking  comments  on  other  wavs 
wholesale  market  activities  might  be 
fulfilled.  For  example.  Midwest  ISO. 
Alliance  and  Southwest  Power  Pool 
have  already  agreed  to  have  a  single 
market  monitoring  unit.  In  addition,  the 
newly-formed  Western  Electric 
Coordinating  Council  handles  both 
security  coordination  (reliability)  and 
transmission  planning  duties.  In  order 
to  phase  in  the  progress  toward 
comprehensive  and  geographicallv-large 
RTOs.  these  basic  wholesale  market 
activities  could  first  be  placed  under  the 
control  or  oversight  of  the  broader 
organization.  Other  functions  could  be 
integrated  into  the  broader  organization 
later. 

In  written  submissions  in  various 
pending  dockets  and  in  the  discussions 
during  RTO  week,  particularly  from 
state  commissions  and  public  power 
entities,  parties  seek  assurance  that 
critical  wholesale  market  operations  are 
being  administered  as  objectively  as 
possible,  A  number  of  reasonable 
models  have  been  offered  for  this 
function  both  in  the  mediation  dockets 
and  in  pending  RTO  dockets.  The  FERC 


will  address  these  issues  in  the  pending 
RT  dockets. 

B.  State  Participation:  Other  Outreach 

The  invaluable  participation  of  state 
commissioners  in  RTO  Week  confirms 
and  reinforces  our  belief  that  we  must 
work  closely  with  state  commissions  to 
create  a  seamless  national  market.  To 
that  end.  we  plan  to  create  and  institute 
state-federal  RTO  panels  as  a  forum  for 
constructive  dialogue  between  the 
Commission  and  state  commissions 
with  respect  to  RTO  development. 

We  have  asked  our  staff  to  provide 
recommendations  on  panel  structure 
and  propose  a  timeline  for  the  work  of 
the  panels  to  begin.  We  invite  state 
commissioners  to  participate  in  this 
process,  and  we  look  forward  to 
working  with  them  to  address  the 
ongoing  needs  of  regional  markets. 

As  the  first  matter  of  business,  we 
intend  to  ask  state  commissioners  to 
provide  their  advice  to  the  Commission 
about  the  make-up  of  regional  markets. 
Specifically,  the  Commission  will  ask 
them  for  comments  on  the  allocation  of 
wholesale  market  activities,  as  set  forth 
in  section  A  above.  For  example,  in  the 
West,  it  is  now  apparent  that  the 
presence  of  three  sub-regional 
organizations  (bound  by  a  workable 
seams  agreement)  under  a  larger 
umbrella  organization  has  the  potential 
to  succeed. 

The  Commission  will  institute 
additional  outreach  efforts  with 
stakeholders  and  other  interested 
persons  on  the  status  of.  and  obstacles 
to.  RTO  formation  For  example,  the 
Commission  intends  to  meet  with 
investor  representatives  to  help  us  better 
understand  the  financing  of 
independent  transmission  companies 
and  of  transmission  construction.'  The 
Commission  seeks  to  support 
development  of  a  pro-investment 
marketplace  that  is  flexible  enough. 
under  Order  No  2000.  to  include  both 
for-profit  transcos  and  not-for-profit 
ISOs  and  any  reasonable  combinations 
of  the  two. 

C.  Cost/Benefit  Studies 

On  a  parallel  track  to  the 
organizational  efforts  listed  above,  the 
Commission  will  perform  additional 
cost-benefit  analyses  on  RTOs  to  guide 
our  further  efforts.  These  analyses  are 
intended  to  demonstrate  whether  and.  if 
so.  how  RTOs  will  yield  customer 
savings  and  to  provide  a  quantitative 
basis  for  the  appropriate  number  of 
RTOs. 


'  These  meetings  will  be  publicly  noticed,  and  we 
will  invite  subsequent  comments  on  their  content. 
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The  Commission  has  established  a 
worl^ing  group  with  state  commission 
partu  ipation  to  work  with  P'ERC  staff 
and  the  study  consultant  in  framing 
these  further  analyses. 

D  Standardization  of  Market  Rules 

As  recently  announced,  we  intend  to 

issue  a  notice  of  proposed  rulemaking  in 
this  docket  that  will  reform  the  open 
access  tariffs  to  standardize  market 
design  rules,  as  appropriate.  Our  task  in 
this  rulemaking  will  be  to  balance  the 
need  to  remove  undue  discrimination 
and  excessive  costs  in  transmission 
services  with  the  need  to  permit 
regional  differences  and  market 
innovation  The  reformed  tariff  will  be 
required  to  be  filed  by  RTOs  and  other 
public  utilities  that  own.  operate  or 
control  mterstate  transmission  facilities. 

During  RTO  Week  we  received  manv 
(  omments  about  the  need  for 
transmission  tariff  reform,  and  we  also 
heard  many  views  about  the  need  for 
flexibility  and  market  creativity  in 
certain  areas.  RTO  Week  provided  some 
concrete  suggestions  as  to  where 
flexibility  is  needed  and  where  it  will  be 
a  disadvantage  We  look  forward  to 
receiving  additional  comments  from  the 
public  on  these  issues.-  It  is  important 
not  to  compromise  the  benefits  that 
transmission  organizations  have  already 
conferred  upon  the  public,  and  we  are 
committed  to  making  sure  that 
transmission  customers  and  the  electric 
customers  thev  ser\'e  will  benefit  as  a 
result  of  this  effort.  We  do  not  believe 
that  the  best  way  to  create  a  national 
marketplace  is  to  begin  with  the  lowest 
common  denominator,  but  instead 
intend  to  build  on  successful  concepts 
here  and  in  other  countries. 

The  (Commission  recently  issued  an 
advance  notice  of  proposed  rulemaking 
in  Docket  No.  RM(J2-1-000  on 
standardizing  generation 
interconnection  agreements  and 
procedures.  The  first  phase  of  our 
interconnection  rulemaking  process  will 
be  a  Notic:e  of  Proposed  Rulemaking 
(NOPR)  on  terms  and  conditions  of 
interconnection  sen'ices  to  be  published 
in  lanuarv.  2002  The  second  phase  will 
be  d  separate  N'CDPR  on  pricing  issues 
Hssoi  idte<l  with  interconnections,  to  be 
published  in  .-Xprii  2002 
Interconnection  rules  are  a  critical  piece 
of  open  access  transmission  services 
.ind  RTOs  initially  will  be  required  to 
follow  the  same  interconnection 
policies  that  we  set  forth  for  other 
public  utilities  in  the  new  rules.  These 


We  encourage  parties  to  view  and  file  electronic 
comments  at  \tM^K-  fptr.gov/elfctric/rto/mrkt-strrt- 
romments/rmOlU-commenls.hlm.  We  will  be 
holding  staff  follow-up  conferences. 


rules  will  help  support  appropriately 
sited  generation  and  appropriately 
priced  infrastructure  for  new  generation. 
It  is  clear  that  resolution  of  the  pricing 
issue  early  in  this  process  will  allow  for 
swifter  consensus  on  broader  RTO 
issues. 

E.  Timeline/Status 

As  noted  above,  numerous  filings  are 
pending  involving  RTO  development. 
The  Commission  intends  to  issue  future 
orders  addressing  the  pending  filings 
and  providing  specific  guidance  once  it 
has  received  comments  from  the  state 
regional  panels  as  discussed  above. 

In  recognition  of  the  fact  that  RTO 
development  is  in  ver\'  different  stages 
in  various  parts  of  the  countr\'  and  that 
it  is  not  possible  for  all  RTOs  to  be  in 
operation  by  the  December  15,  2001 
deadline  established  in  Order  No.  2000. 
we  intend  to  address  in  our  future 
orders  the  establishment  of  a 
progressive,  but  appropriately 
measured,  timeline  for  continuing  RTO 
progress  in  each  general  region.  The 
Commission  is  particularly  cognizant  of 
the  critical  importance  of  keeping 
parties  focused  on  performing  RTO 
functions  now  while  positioning  for 
future,  more  regional  integration.  In 
particular,  information  systems  are 
especially  challenging  to  coordinate  and 
must  be  bandied  with  diligence  and 
care.  Any  timetable  ultimately  adopted 
for  regional  integration  must  be  based 
on  a  sound  business  plan  with 
substantive  buy-in  from  a  cross-section 
of  market  participcmts. 

Conclusion 

This  effort  to  create  a  seamless, 
national  electricit\'  marketplace  is 
similar  to  that  led  by  the  Commission  in 
the  natural  gas  industry  a  decade  ago.  In 
that  regard,  the  Commission  calls  upon 
all  interested  parties  to  commit  the 
necessary  time  and  resources  to  a 
thorough  and  expedient  completion  of 
the  industry'  transition. 

This  order  is  not  intended  to  provide 
final  rulings  with  respect  to  creation  of 
RTOs.  but  to  lay  out  our  goals  and 
process  for  their  creation.  We  have 
invited  public  comments  subsequent  to 
RTO  Week,  and  we  reiterate  our 
willingness  to  consider  the  opinions  of 
market  participants,  state  commissions 
and  the  general  public  as  we  move  to 
complete  this  transition.  Although  we 
strive  for  consensus  where  it  can  be 
reached,  we  are  aware  that  the  long-term 
success  of  regional  electric  markets  will 
require  the  Commission  to  make  timely 
and  clear  policy  decisions.  For  that 
reason,  we  are  committed  to  a  broad  and 
open  process  that  will  allow  for  the 
most  developed  record  possible. 


By  the  Commission. 
David  P.  Boergens. 

Sucmtary 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00750:  FRL-6811-1] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


SUMMARY:  There  will  be  a  1-day  meeting 

of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advison.'  Panel  (SAP)  to 
review  a  set  of  issues  being  considered 
by  the  Agency  pertaining  to  the 
applicability  of  the  Up  and  Down 
Procedure  Methodology  in  acute  oral 
toxicity  testing.  Seating  at  the  meeting 
will  be  on  a  first-come  basis.  Individuals 
requiring  special  accommodations  at 
this  meeting,  including  wheelchair 
access,  should  contact  Paul  Lewis  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  at  least  5  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

DATES:  The  meeting  will  be  held  on 
December  12,  2001,  from  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Cr>stal  City  Hotel,  1800 
lefferson  Davis  Highway,  Arlington,  VA 
22202.  The  telephone  number  for  the 
Sheraton  Crvstal  Citv  Hotel  is  (703) 
486-1111. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA.  your  request 
must  identify  docket  control  number 
OPP-00750  in  the  subject  line  on  the 
first  page  of  your  response 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Lewis.  Designated  Federal  Official. 
Office  of  Science  Coordination  and 
Policy  (7202),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460;  telephone 
number;  (703)  305-5369;  fax  number: 
(703)  605-0656;  e-mail  address; 
lewis.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA  and  FQPA.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  bv  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  A  meeting  agenda 
and  several  background  documents 
relevant  to  this  meeting  are  now- 
available.  EPA's  primarv  position  paper 
and  questions  to  the  FIFRA  SAP  should 
be  available  as  soon  as  possible,  but  no 
later  than  mid  November.  In  addition. 
the  Agency  may  provide  additional 
background  documents  as  the  materials 
become  available.  You  may  obtain 
electronic  copies  of  these  documents, 
and  certain  other  related  documents  that 
might  be  available  electronicallv.  from 
the  HFRA  SAP  Internet  Home  Page  at 
http://www.epa.gov/scipolv/sap.  To 
access  this  document  on  the  Home  Page 
select  Federal  Register  notice 
announcing  this  meeting.  You  can  also 
go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-00750  The  administrative 
record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  material  information,  including 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
In  addition,  the  Agency  may  provide 
additional  background  documents  as  the 
material  becomes  available  The  public 
version  of  the  administrative  record, 
which  includes  printed,  paper  versions 
of  any  electronic  conaments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crvstal  Mail  #2.  1921  Jefferson 


Davis  HwT  .  Arlington.  VA.  from  8:30 
a.m.  to  4  p  m  .  Monday  through  Fridav 
excluding  legal  holidays  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  Can  I  Request  to  Participate  in 
this  Meetmg? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI  To  ensure  proper 
receipt  by  EPA.  it  is  imperative  that  vou 
identify  docket  control  number  OPP- 
00750  in  the  subject  line  on  the  first 
page  of  your  request   Interested  persons 
are  permitted  to  file  written  statements 
before  the  meeting.  To  the  extent  that 
time  permits,  and  upon  advance  written 
request  tn  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT, 
interested  persons  mav  be  permitted  bv 
the  Chair  of  the  FIFRA  SAP  to  present' 
oral  statements  at  the  meeting.  The 
request  should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g..  overhead 
projector.  35  mm  projector,  chalkboard) 
There  is  no  limit  on  the  extent  of 
written  comments  for  consideration  bv 
the  Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  The  Agency  also  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  at  the  meeting  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  and 
submit  30  copies  of  their  presentation 
and/or  remarks  to  the  Panel.  The 
Agency  encourages  that  written 
statements  be  submitted  before  the 
meeting  to  provide  Panel  Members  the 
time  necessary  to  consider  and  review 
the  comments 

1  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  {PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsvlvania  Ave..  N'W  . 
Washington.  DC  20460 

2  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Information  Resources 
and  Ser\'ices  Division  (7502C).  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agencv.  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  .Arlington,  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays  The  PIRIB  telephone  number 
is  (703)  305-5805. 


3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
opp-docket@epa.goy.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encr>ption.  Be  sure  to  identic 
by  docket  control  number  OPP-00756. 
You  may  also  file  a  request  online  at 
many  Federal  Depository  Libraries 

n.  Background 

A.  Purpose  of  the  Meeting 

The  purpose  of  this  meeting  is  to  seek 
comments  of  the  FIFRA  SAP  on  the 
regulatory  applicability  of  the  Up  and 
Down  Procedure  for  acute  oral  toxicity 
testing.  Acute  oral  toxicity  testing 
constitutes  the  adverse  health  effects 
that  occur  within  a  short  time  of 
administration  of  a  single  dose  of  a 
chemical  and  provides  information  on 
its  potential  health  and  environmental 
hazards  and  risks.  Acute  oral  toxicity  is 
a  basic  requirement  for  registration  and 
reregistration  of  pesticide  active 
ingredients  and  products.  An  improved 
version  of  the  Up  and  Down  Procedure 
has  been  developed  as  an  alternative 
method  for  use  by  member  nations  of 
the  Organization  for  Economic 
Cooperation  and  Development  to  meet 
regulatory  needs  for  acute  toxicity. 
Accordingly,  this  method  will  replace 
the  traditional  acute  oral  toxicity  test  in 
EPA,  Office  of  Prevention.  Pesticides 
and  Toxic  Substances  (OPPTS)  test 
guideline  870.1100.  The  test  procedure 
in  this  guideline  is  of  value  in 
minimizing  the  number  of  animals 
required  to  determine  the  acute  oral 
toxicity  testing  of  a  chemical  In 
addition  to  the  estimation  of  LDvi  and 
confidence  intervals,  the  test  allows  the 
observation  of  signs  of  toxicity. 
Moreover,  use  of  guidance  for  humane 
endpoints  should  reduce  the  overall 
suffering  of  animals  in  this  type  of  test. 
The  Up  and  Down  Procedure  is  to  be 
used  for  acute  oral  toxicity  testing. 

B  Panel  Report 

The  Panel  will  prepare  a  report  of  its 
recommendations  to  the  Agencv  in 
approximately  60  days  The  report  will 
be  posted  on  the  FIFR-^  SAP  web  site 
or  may  be  obtained  by  contacting  the 
Public  Information  and  Records 
Integrity  Branch  at  the  address  or 
telephone  number  listed  in  Unit  1.  of 
this  document. 

List  of  Subjects 
Environmental  protection 
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Director.  Office  of  Science  Coordination  and 
Policy. 

!FR  Dor,  0T-28f.'!fi  Filed  11-14-01;  8:45  am] 
8ILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-342251;  FRL-6809-5] 

Diazinon;  Products  Cancellation  Order 

AGENCY:  Envirunmontal  Prntection 
.Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
cancelldtion  order  for  the  product  and 
u.se  cancellations  as  requested  b\ 
companies  (hereafter  collectively 
referred  to  as  the  "EIJP  Registrants") 
that  hold  the  registrations  of  pesticide 
End-l'se  Products  (EUPs)  containing  the 
active  ingredient  diazinon  and  accepted 
by  FPA.  pursuant  to  section  6(f}  of  the 
Federal  InsiH:ticide.  Fungicide,  and 
Rodenticide  Act  (FIFR.M   This  order 
follows  up  d  September  13.  2001,  notice 
of  receipt  from  the  EUP  Registrants,  of 
requests  for  cancellations  and  or 
amendments  of  their  diazinon  product 
registratitms  to  terminate  all  indoor 
uses,  certain  agricultural  uses  and 
certain  outdoor  non-agricultural  uses.  In 
the  September  13,  2001  notice,  EPA 
indicated  that  it  would  issue  an  order 
granting  the  \c)luntarv  product  and  use 
registration  cancellations  unless  the 
Agency  received  any  substantive 
comment  within  the  comment  period 
that  would  merit  its  further  review  of 
these  requests.  The  Agency  did  receiv*' 
one  request  from  an  EUP  registrant 
revoking  its  voluntan'  cancellation 
requests  for  two  products.  No  other 
comments  were  received.  Accordingly. 
EPA  hereby  issues  in  this  notice  a 
cancellation  order  granting  the 
remaining  requested  cancellations.  Any 
distribution,  sale,  or  use  of  the  products 
subject  to  this  cancellation  order  is  onlv 
permitted  in  accordance  with  the  terms 
of  the  existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  The  cancellations  are  effective 
November  15,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  lohn  Hebert,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsvlvania 
Ave  ,  N\V.,  Washington,  DC  20460; 
telephone  number:  (703)  30&-6249;  fax 
number:  (703)  308-7042:  e-mail  address 
hebert,  )ohn@epa. gov 
SUPPLEMENTARY  INFORMATION: 


\.  General  Information 

A.  Does  this  Action  Apply  to  Me' 

This  action  is  directed  to  the  public 
in  general  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
diazinon  products.  The  Congressional 
Review  Act,  5  U.S.C   801  et  spq..  as 
added  by  the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  I'.S.C.  804(3), 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  ail  the  specific 
entities  that  may  be  affected  bv  this 
action   If  you  have  any  questions 
regarding  the  applicalDility  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Intormation.  Including  Copies  of  this 
Document  and  Other  Related 
Documents^ 

1.  Electronicallv  You  mav  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronicallv.  from 
the  EPA  Internet  Home  Page  at  http:// 
ww'w.epa  gov/.  To  access  this 
document,  on  the  Home  Page  select 

I-aws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry-  for  this  document  under  the 
■'FederaJ  Register  —  Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  epa  go\ /fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  diazinon,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  to  http://w'ww.epa.gov/ 
pesticides/op/diazinon  htm. 

2   In  person  The  .Agency  has 
established  an  official  record  for  this 
action  under  docket  contrql  number 
OPP  342251,  The  official  record  consists 
of  the  do(  uments  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI)  This  official  record 
includes  the  documents  that  are 
physicallv  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI,  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 


Branch  (PIRIB),  Rm,  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  HVV7,. 
Arlington.  VA,  from  8:30  a.m,  to  4  p,m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805, 

II.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

Certain  registrants  requested  in  letters 
dated  May.  June  and  August  2001.  that 
their  diazinon  registrations  be  amended 
to  delete  all  indoor  uses,  certain 
agricultural  uses,  and  any  other  uses 
that  the  registrants  do  not  wish  to 
maintain.  The  requests  also  included 
deletions  of  outdoor  non-agricultural 
uses  from  the  labeling  of  certain  end-use 
products  so  that  such  products  would 
be  labeled  for  agricultural  uses  onlv. 
Similarly,  other  diazinon  end-use 
registrants  requested  voluntary- 
cancellation  of  their  diazinon  EUP 
registrations  with  indoor  use  and/or 
certain  outdoor  non-agricultural  uses, 
and  any  other  uses  that  the  registrants 
do  not  wish  to  maintain.  EPA 
announced  its  receipt  of  these  above- 
mentioned  cancellation  requests  in  a 
Federal  Register  notice  dated 
September  13,  2001. 

These  requested  cancellations  and 
amendments  are  consistent  with  the 
requests  in  December  2000,  bv  the 
manufacturers  of  diazinon  technical 
products,  and  EPAs  approval  of  such 
requests,  to  terminate  all  indoor  uses 
and  certain  agricultural  uses  from  their 
diazinon  product  registrations  because 
of  EPA's  concern  with  the  potential 
exposure  risk,  especially  to  children, 
associated  with  diazinon  containing 
products.  The  indoor  uses  and 
agricultural  uses  subject  to  cancellation 
are  identified  in  the  following  List. 

List  —  L'ses  Requested  for 
Termination 

1.  Indoor  uses:  Pet  collars,  or  inside 
any  structure  or  vehicle,  vessel,  or 
aircraft  or  any  enclosed  area,  and/or  on 
any  contents  therein  (except  mushroom 
houses),  including  food/feed  handling 
establishments,  greenhouses,  schools, 
residences,  museums,  sports  facilities, 
stores,  warehouses  and  hospitals. 

2.  Agricultural  uses:  Alfalfa,  bananas. 
Bermuda  grass,  dried  beans,  dried  peas, 
celery,  red  chicory  (radicchio),  citrus, 
clover,  coffee,  cotton,  cowpeas. 
cucumbers,  dandelions,  forestry  (ground 
squirrel/rodent  biixrow  dust  stations  for 
public  health  use),  kiwi,  lespedeza. 
parsley,  parsnips,  pastures,  peppers, 
potatoes  (Irish  and  sweet),  sheep, 
sorghum,  squash  (winter  and  summer), 
rangeland,  Swiss  chard,  tobacco,  and 
turnips  (roots  and  tops). 
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In  today's  Cancellation  Order.  EPA  is 
approving  the  registrants"  requested 
cancellations  and  amendments  of  the 
their  diazinon  end-use  products 


registrations  to  tiTminate  all  uses 
identified  in  the  List. 


B  Requests  for  Voluntan'  Cancellation 
of  End- 1  'se  Products 

The  end-use  product  registrations  for 
w  hich  cancellation  was  requested  are 
identified  in  the  following  Table  1. 


Table  1.  —  End-Use  Product  Registration  Cancellation  Requests 


Company 


Reg  No. 


Value  Garden  Supply,  LLC       70-177 


70-249 

70-252 

192-145 

192-165 

192-194 

192-208 

769-569 

769-571 

769-630 

769-750 

769-754 

769-755 

769-768 

769-769 

769-784 

769-791 

769-^24 

769-861 

769-862 

769-663 

769-890 

769-891 

769-922 

769-930 

769-956 

769-974 

5887-104 

5887-124 

5887-132 


Whitmire  Micro-Gen  Re-  499-228 

searcti  Laboratories  Inc 

499-330 

499-422 


Prentiss  Incorporated 


Green  Light  Company 


655-^62 
65S-465 
655-645 
655-799 


869-219 


PBI  Gordon  Corporation 


Product 


Kill-Ko  Diazinon  2E  Insect  Spray 


Rigo  Diazinon  AG  500  Insecticide 

Rigo  Diazinon  5°c  Granules 

Dexol  Diazinon  25°c  Insect  Spray 

Dexol  Diazinon  2°o  Granules 

Dexol  Ant  &  Roach  Killer 

Dexol  Diazinon  Insect  Spray 

Stephenson  Chemicals  DPS   Roach  Powder 
j  Suregard  Diazmon  Spray 
j  SMCP  Speciai  Resiouai  Insect  Spray 

PCE  Diazinon-Pyrethrum  Residual  Spray 

PCE  Diazinon  DDVP  Residual  Spray 

X-lt  Formula  120 

PCE  Diazinon  Roach  Dust 

Forrnulation  050 

Di-Azz  Peady-to-Use 

Supenor  Dy-AII 

PCO  CracK  &  Crevice 

Pratt  Diazinon  25E  Insect  Spray 

Pratt  Diazinon  5°c  Granular  Lawn  Insect  Control 

Pratt  Diazinon  2''o  Granular  Lawn  Insect  Control 

Agnsect  Diazmon  5'c  Granular 

Agnsect  Brand  Insecticide  Diazmon  2%  Dust  for  Military  Use 

Science  5%  Diazinon  Dust 

Warner  Enterpnses  A'^r   Roacri  &  Spioe'  Spray 

Pratt  14%  Diazinon 

Diazinon  22  4°o  Lawn  &  Garden  Water  Based  Insecticide 

Black  Leaf  5°o  Diazmon  Dust 

Black  Leaf  5°o  Diazmon  Granules 

Black  Leaf  25°c  Diazmon 


PT  265  ■  A  Knox  Out  MicnDencapsulated  Diazinon 

Whitmire  TKO  Microencapsulated  Diazmon  (PT  265) 
TC  132  (TKO  PT  265-Greenhouse) 


Prentox  Diazmon  4S  Insecticide 
Prentox  Diazmon  2D  insecticide  Dust 
Prentox  Diazmon  Emulsifiabie  Concentrate 
Prentox  Diazinon  Lawn  &  Garden  Insecticide 


2217-496 


Green  Light  Diazmon  25 


Gordon  s  Wasp  &  Hornet  Bomb 
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End-Use  Produc  Registration  Cancellation  Requests — Continued 


Company 

Reg.  No. 

Product 

Sergeant's  Pet  PrcxJucls. 
Inc. 

2517-24 

Double  Duty  Plus  Flea  &  Tick  Collar  with  Nutnsorb  for  Dogs 

2517-25 

Doubk  Duty  Plus  Flea  &  Tick  Collar  with  NutnsorD  for  Cats 

2517-29 

DoubW  Duty  Reflecting  Flea  &  Tick  Collar  for  Cats 

2517-30 

Double  Duty  Reflecting  Flea  &  Tick  Collar 

Cerexagri.  Inc. 

4581-379 

KNOX 

OUTGH 

Helena  CheTuca'  Cornpary 

5905^44 1 

Omni-Diazinon 

5905-444 

Helena  Diazinon  40W 

5905-525 

Diazincn  4EC 

1 

Chemical  Packaging  Corp 

"405-2 

1 
Chemi-Cap  Roach  and  Ant  Killer 

Pursell  Indusines   !.nc. 

8660-46 

VertaQreen  Household  Insecticide 

8660-59 

VertaGreer  Sod  Webworrr  Spray 

8660-79 

VertaQreen  Diazinon  12.5%  Insect  Spray 

866C>-8Q 

VertaQreen  Diazinon  500  Insecticide 

8660-91 

VertaQreen  Diazinon  Insecticide  25  Ernuisifiabie  Concentrate 

8660-95 

VertaQreen  for  Pro  Use  Diazinon  14G 

8660-103 

VertaQreen  Lawn  Food  &  msecticoe 

8660-124 

VertaQreen  Diazinon  ag  500  insecticide 

8660  206 

Koos  Nature's  Best  Law-  s  Garde'-  Insect  Control 

8660-233 

Vigro  5%  Diazinon  Granules  Lawn  &  Garden  Insect  Control 

SDectrum  Group   Division  of 
United  Industries  Corp 

8845-94 

Sprectr.dCide  Crawling  insect  Comroi  Granules 

8845-124 

Sprectracide  Granules  Formula  2 

Safeguard  Chemical  Corp 

8848-4 

1 
5-11  Roach  and  Bug  Killer 

8848-55 

Black  Jack  Roach  &  Ant  KiHer  IV 

* 

- 

8848-56 

707  Residual  Formula-4  Roac^  Bomb 

8848-57 

707  Landlord's  Formula  T/^o 

8848-58 

707  Residual  Formula  #2 

Sunniland  Corporation 

9404-65 

25%  Diazinon  Liquid  Concentrate 

Chemsico   Division  of 
United  industries  Corp 

9688^-92 

Chemsico  Granules  Formula  1 

9688- 1 28 

Cner^iS'CO  Diazinon  Insect  Spray 

9688-132 

Chemsico  InsectKide  PD 

Aqriiiance 

9779-212 

Did/inc;n  4E 

Tne  Sherman  Williams  Co. 

10900-96 

Rescue  Ant  &  Roacti 

Sungro  Chemicals   Inc 

114^4-31 

t 
Sungro  Residual  Roach  Dope 

1 1474-34 

Sunbugger  Residual  Ant  &  Roach  Aqueous 

11474-72 

,  Power  Residual  Spray 

Speer  Products  incor- 
porated 

1171S-3 

Speer  Bug  Killer 

1171^^-0 

Spee-  ^'ofessiona  "ormulation  Diazion  Bug  Killer 

11716-51 

Speer  ^r^sectlClae  Diazmon 

1  11715-90 

Speer 

p'ofessiC'a   Horne  Pest  Control 
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Table  1.  —  End-Use  Produce  Regis-ration  Cancelation  Requests— Continued 


Company 


Reg  No 


Louisiana  Cnemica;  u  S  A         i"  746- 32 
Incorporated 

11746-33 

11746-42 


Drexel  Chemical  Company 


19713-92 


Unicorn  LatX)ratones 


Professional  Supply    Inc 


28293-229 
28293-24,: 
28293-24' 
28293-242 
28293-24  3 
28293-244 
28293-245 
28293-246 
28293-24- 
28293-248 
28293-249 
28293-250 
28293-251 

3^31  V-J 


Quest  Chemical  Corp 


44446-7 

44446-44 


Celex.  Division  of  United  In-     46515-17 
dustnes  Corp 


Marman  USA,  Inc. 


48273-24 


Alljack  Division  of  United         49585-3 
Industries  Corp. 

49585-5 


MicroFlo  Company 


I 


51036-64 
51036-197 


ProGuard.  Inc. 


5886&-10 


Product 


PM  Resources   Inc 


67517-18 

67517-29 

1  67517-62 


Contract  Packaging,  Inc 


67572-79 


11715-124  Bener  World  Multi-Purpose  Aqueous  Spray 

11715-216  Sudbun,  Dia/mon  mseci  Sp^a. 

11715-296  I  5%  Diazinon  Granules  Lawn  &  Garaer-  ^nsec-  Co-^'-ol 


Davis  Kiii-A-Bug  III 

Davis  Kill-A-Bug  IV 
Davis  Kill-A-Bug  4E 


Drexel  D-264  4E 


■Jnicor'-  Diazinc-  4t 

Jnicorn  Diazmoi"  Gra^.jia'  L.awr  i^.sec  Control 

Unicorr  D.az^non  "  2=c  E  A  ^nsecticioe 

unicor^:  Diazinon  Home  Pes'  Cont'D  insecttcioe 

Umcorr-  Diazinon  Hone  Pest  Control  'nsecticioe  i 

u'nico""  Diazinor  Hone  Pest  Contro  P^essu'izeo  msecjcioe 

onico^r-  Diazmo^  '^'c  ME  nsecticiOe 

Jnicorr  Diazino-  :  5  RTj  insec'icioe 

Unico.m  Diazinc^  2  C  'nsecticioe 

Unicorn  Diazi'^0'-  *  2'c  ME  insecucioe 

Unicorn  Diazinor  '■-:  EW  Insecticide 

Unicor'^  DiaZ'nO'-  5  Z  EW  Insecticide 

Unicom  Diazinon  2C   nsecticiOe  Dust 


!  Protessiona:  Brand  Pesi  Coniro:  Formuia  D  4E 


CS  'Ol  Roach  and  Ant  Spray 

Double  Trouble  Water  Base  Dtazmon  Roach  and  Ant  Spray 


Supe'  K-GRO  P'ji*  &  Vegetable  '-sect  Cont-ol 


Marman  Diazinon  48  EC 


Diazmc"  Granules 
Diazinon  Soil  &  Tjrf 


Diazinon  4E 

Diazinon  4E  AG 


Master  Nurseyman  Diazinon.25  insect  Control 


Diazmo'"  insecticide  25E 
Diazinon  Granules  5'c 
Diazinon  Lawn  &  Garden  WBC 


CP  Diazinon  Lawn  &  Garoen  WB  Concentrate 


The  Agency  received  a  request  from  September  1  J.  2001  notice   .\s  a  result 

the  EUP  registrant  Prentiss  Incorporated  Prentox  Liquid  Household  Sprav  #1 

(EPA  company  number  655).  revoking  (EPA  registration  no  655-419)  and 

its  voluntarv'  cancellation  requests  for  Prento.x  Diazinon  4£  (EPA  registration 

two  products  that  were  included  in  the  no.  655-45' ■  are  not  mc  iuded  m  this 


(  anc  f'iidtii.r,    .rti-T   K;''.-\  ,]:ii  nnt  receive 
dn\  si;b^tdnti\'f>  i  (■>:7"i.'ri>'n'^  'hat  would 
merit  further  review  ex;  r>'^-;:.e  a  need 
"f  diazinon  product^  if.  imi  .  ir  use. 
.•\(  cnrdinul\    thi  Agency  is  issuing  an 
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iirder  iii  this  niUic  o  cdnceling  the 
ri;gistratiiKis  idt>ntifie(i  in  Tahlo  1,  as 
requt'sttni  bv  tht^  i'A'V  registrants. 

(.'.  Rf^qiwsts  t))r  \\>luntur\'  Anu'ndments 
of  End-l  'se  Product  fl."i,';s(rafjo/7S  to 
Tt^rminatt^  Certain  I'ses 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA.  nianv  Fl  P  r»'4istrants  submitted 


requests  to  amend  a  number  of  their 
diazinon  end-use  product  registrations 
to  terminate  the  uses  identified  in  the 
List,  or  any  other  uses  as  specified  for 
each  product  in  the  September  13.  2001 
Diazinon  6(f)  notice  and  reiterated  in 
Table  2  below.  EPA  did  not  receive  any 
comments  expressing  a  need  for  any  of 


the  canceled  uses.  The  registratiims 
which  amendments  to  terminate 
specific  uses  were  requested  are 
identified  in  the  following  Table  2. 


for 


Table  2 


End-Use  Product  Registration  Amendment  Requests 


Company 


Reg  No 


Product  Name 


The  Scotts  Comoany       239-2479 


Orlho  Diazinon  Soil 
and  Turf  Insect 
Control 


Prentiss  Inc. 


■  655-556 
655-557 


Southern  Agricultural       829-262 

Insecticides   Inc 


Green  Lignt  Home 
Garden 


Lebanon  Seaboarc 
Corporation 


869-139 

86^231 
961-358 


^ 

Diazinon  5G  Insecti- 
cide 

Prentox  Diazinon  14G 


Use  Deletions 


Celery 


SA-50  Diazinon  AG 
500  Insecticide 


Celery 

Beans  (lima.  pole.  snap,  succulent  vaneties  only),  celery  cucumbers  pars- 
ley, peas  (succulent  vaneties  only)  peppers,  potatoes,  squash  (summer 
and  winter),  sweet  potatoes  Swiss  chard,  and  turnips 


'  Cucumt)ers,  peppers,  potatoes,  squash  (summer  and  winter).  Swiss  chard, 

lawns,  grasslands  insects,  and  nuisance  pests  in  outside  areas 


Green  Light  Diazinon 
5  Granules 

Green  Light  Diazinon 


Celery 
Almonds 


Lebanon  Lawn  and 
Garden  Insecticide 
with  Diazinon  5G 


Celery 


Wilbur-Eliis  Company       2935-388 


2935-^08 


Diazinon  4  Sp'^a. 


Diazinon  14G 


Cerexagn   !nc 


458^-392 


Helena  Chemical 
Company 


5905-  248 


5905-262 


5905-474 


5905-526 


KNOX  OUT  Nl 


1 


Chemsico   Division  ot      8845-92 
United  Industries 
Corporation 


Diazinon  AG  500  In- 
secticide      I 


Diazinon  14G 


Helena  Diazinon  7E 
Insecticide 


Diazinon  50  WP  in 
secticide 


Beans  cucumbers,  parsley,  parsnips,  peas,  peppers  potatoes  squash, 
sweet  potatoes,  Swiss  chard  turnips,  grasslands,  ditch  banks  road- 
sides wasteland  non-crop  areas,  barner  stnps,  ornamentals  (not  grown 
outdoor  in  nurseries),  iawn  pest  control,  and  nuisance  pests  m  outside 
areas 

Beards  celery  cucumbers  parsley  peas,  peppers,  potatoes  squash, 
sweet  potatoes,  Swiss  chard,  and  turnips. 


Commercial  landscape  uses  iomamentals  m  landscaped,  mulched  or  plant 
bed  areas  of  commercial  properties) 


Beans  (lima,  snap  and  pole,  succulent  only),  parsley  parsnips  peas  (suc- 
culent only),  peppers  potatoes  (Insh).  squash  (summer  and  winter), 
sweet  potatoes  Swiss  chard  ornamentals  (except  outdoor  nurseries 
only),  lawns  and  nuisance  pests  in  outdoor  areas 

Beans  (lima  snap  and  pole  succulent  only)  parsley  peas  (succulent 
only)  peppers  potatoes,  squash  (summer  and  winter)  sweet  potatoes, 
and  SwiSS  cnard 

Beans  (lima  snap  and  pole  succulent  only),  parsley  parsnips  peas  (suc- 
culent only  I  peppers  potatoes  (Insh).  squash  (summer  and  winter), 
sweet  potatoes  Swiss  chard  ornamentals  (except  outdoor  nursenes 
only),  lawns,  grassland  insects  and  nuisance  pests  in  outside  areas 

Beans  (lima,  snap  and  pole,  succulent  only),  parsley,  parsnips,  peas  (suc- 
culent only),  peppers  potatoes  (Insh),  squash  (summer  and  winter), 
sweet  potatoes.  Swiss  chard,  ornamentals  (except  outdoor  nursenes 
only),  lawns  livestock  insects,  fly  control  in  livestock  structures,  lawns, 
and  nuisance  pests  in  outside  areas 


Spectracde  Lawn  & 
Garden  insect  Con- 
trol Concentrate 


Almonds 
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Table  2.  —  End-Use  Product  Registration  Amendment  Requests— Continued 


Company 


Reg  No 


The  Andersons   Inc  9198-62 


Lesco 


10404-23 


Howard  Johnson  s  En-     32802-5 
terpnses.  Inc.  i 


RBI  Gordon  Corpora-       33955-556 
tion 


33955-557 


Platte  Chemical  Co. 


34704-41 

34704-57 

34704-230 

34704-231 

34704-435 

34704-493 


Professional  Supply         3^915-6 
Inc. 


Enforcer  Products  a        4(5849-30 
Division  of  National 
Service  Industnes 
Inc 


Morgro  Inc 


42057-90 

42057-107 


Walla  Walla  Environ-        47332-4 
mental  , 

Mircro  Flo  Company         51036-97 


Gro  Tec  Inc. 


Product  Name 


Use  Deletions 


8845-95  Spectracide  6000 

Lawn  &  Garden  In- 
sect Control 


Celery 


Tt>e  ArKJersons  Lawn      Celery 
and  Garden  Insecti 
cide  5%  Diazinon      | 


LESCO  Diazinor  5G         Geiery 
Granular  Insecticide  i 


All  Season  Diazinor 
5G  Insecticide 


Ceiery 


Acme  Diazinon  25°c 
Emulsifiable  Con- 
centrate 

Acme  Diazmon  5G 
Lawn  &  Garden  in- 
sect Control 


Almonds 


,eie'>' 


Clean  Crop  Diazinon     'Cucumbers    parsley    parsnips    peppers    potatoes    sauas^    summer  ana 
AG  500  Insecticide  winter)    sweet  potatoes    Swiss  chare   tu.mips    grassianc  insects,  lawns 

and  nusiance  pests  m  outside  areas 


Clean  Crop  Diazmor 
5  Lawn  &  Garden 

Diazinon  G-M 
Diazinon  5(X  AG 


Clean  Crop  Diazmcr 
50WP  Insecticide 


Diazinon  5  Granules 


Celery 

Geier>    cucumbers   parsley   peppers   potatoes    souas^i    summe-  ana  win- 
ter)  sweet  potatoes   Swiss  chard  ana  turnips 

Cucumbers    parsley    pa'smps    peppers    potatoes    squasr^     summc  and 
winter),  swee!  potatoes    Swiss  chard    turnips    grassland  insects    lawn 
I      pest  control,  and  nuisance  pests  m  outside  areas 

Cucumbers  parsley  parsnips  peppers  potatoes  sguas^  sunme'  anc 
winteri  sweet  potatoes  Swiss  chard  turnips  grassland  -nsects  nve 
stocK  insects  fly  control  m  livestock  structures'  lawns  anc  njsiance 
pests  in  outside  areas 

Celen^    collards    cucumbers    parsiey    peppers    potatoes    squasn  i summer 
anc  winter;  sweet  potatoes,  Swiss  chara.  turnips,  lawns,  ana  banc  feat 
[      men*  a'ound  house  foundatkxi. 


Protessiona:  Brand 
Pest  Coniroi  For- 
mula DC-500 


Rote  beans 


Enforcer  Ant  Kill  Gran-     Pole  beans  and  ce^e'^' 

ules  !i 


Morgro  Diazinor  25°-       Oranges 
Spray 


Morgro  5~-.  Diazmon 
Granules 


^eiery 


CPF2D 


Farm  buildings  including  aair\  bar-ns  anc  n^ii  pa'io's  Aa-enouses    c"ice 
buildings,  theaters  schools   moreis   holes  'aciones  anc  ou*  bundinas 


Diazinon  5G  Home- 
owner 


Ceien/ 


59144-2  5°.;  Diazinon  Granules     Pole  beans  and  celery 

59144-28  Diazinon  Lawn  &  Gar-      Almonds  and  pole  beans 

den  Insecticide 
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Table  2.  —  End-Use  Product  Registration  Amendment  Requests — Continued 


Company 


Reg  No 


Product  Name 


Use  Deletions 


Hacco.  Inc 


61282-25 


Diazinon  Lawn  &  Gar- 
den WBC 


Almonds 


Guardsman  Products       62366-2  Bug  Stufi 

Inc. 


Office  buildings,  schools,  hotels,  motels,  warehouses,  theaters,  bams,  farm 
buildings  (including  dairy  bams  and  milk  parlors),  factones.  and  out 
buildings 


Contract  Packaging  67572-1 

Inc 


CP  Diazinon  Lawn  &       Almonds  and  pole  beans 
Garden  WB  Ready- 
to-Use 


m.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
hereby  approves  the  requested 
cancellations  of  diazinon  product  and 
use  registrations  identified  in  Tables  1 
and  2  of  this  notice.  Accordingly,  the 
Agency  orders  that  the  diazinon  end-use 
product  registrations  identified  in  Table 
1  are  hereby  canceled.  The  Agency,  also 
orders  that  all  of  the  uses  identified  in 
the  List  and  all  other  uses  (including 
specific  outdoor  non-agricultural  uses) 
identified  for  deletion  in  Table  2  are 
hereby  canceled  from  the  end-use 
product  registrations  identified  in  Table 
2.  Any  distribution,  sale,  or  use  of 
existing  stocks  of  the  products 
identified  in  Tables  1  and  2  in  a  manner 
inconsistent  with  the  terms  of  this  Order 
or  the  Existing  Stock  Provisions  in  Unit 
IV  of  this  notice  will  be  considered  a 
violation  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA. 

IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPAs  existing  stocks  p(3licy  (56  FR 
29362.  lune  26,  1991).  as  those  stocks  of 
a  registered  pesticide  product  which  are 
currently  in  the  I'nited  -States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  thp  amendment  or 
cancellation.  The  existing  stocks 
provisions  of  this  Cancellation  Order  are 
as  follows: 

1    Distribution  or  sale  of  products 
bearing  mstrurtmns  for  lisp  on 
agricultural  crops  The  distribution  or 
sale  of  existing  stocks  by  the  registrant 
of  any  product  listed  in  Table  1  or  2  that 
bears  instruction*,  for  use  on  the 
agricultural  crops  identified  in  the  List, 
will  not  be  lawful  under  FIFR.^  1  year 
after  the  effective  date  of  the 
cancellation  order,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  section  17  of 
FIFRA  or  for  proper  disposal   Persons 
other  than  the  registrant  may  continue 
to  sell  or  distribute  the  existing  stocks 


of  any  product  listed  in  Table  2  that 
bears  instructions  for  any  of  the 
agricultural  uses  identified  in  the  List 
after  the  effective  date  of  the 
cancellation  order. 

2,  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  outdoor 
non-agricultural  sites.  The  distribution 
or  sale  of  existing  stocks  by  the 
registrant  of  any  product  listed  in  Table 
1  or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites,  will  not 
be  lawful  under  FIFRA  1  year  after  the 
effective  date  of  the  cancellation  order, 
except  for  the  purposes  of  shipping  such 
stocks  for  export  consistent  with  section 
17  of  FIFRA  or  for  proper  disposal. 
Persons  other  than  the  registrant  may 
continue  to  sell  or  distribute  the  existing 
stocks  of  any  product  listed  in  Table  1 
or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites  after  the 
effective  date  of  the  cancellation  order. 

3.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  indoor 
sites.  The  distribution  or  sale  of  existing 
stocks  by  the  registrant  of  any  product 
listed  in  Table  1  or  2  that  bears 
instructions  for  use  at  or  on  any  indoor 
sites  (except  mushroom  houses),  shall 
not  be  lawful  under  FIFRA  as  of  the 
effective  date  of  the  cancellation  order, 
except  for  the  purposes  of  shipping  such 
stocks  for  export  consistent  with  section 
1 7  of  FIFRA  or  for  proper  disposal, 

4.  Retail  and  other  distribution  or  sale 
of  existing  stock  of  products  for  indoor 
use.  The  distribution  or  sale  of  existing 
stocks  by  any  person  other  than  the 
registrants  of  products  listed  in  Table  1 
or  2  bearing  instructions  for  any  indoor 
uses  except  mushroom  houses  will  not 
be  lawful  under  FIFRA  after  December 
31 ,  2002  except  for  the  purposes  of 
shipping  such  stocks  for  export 
consistent  with  section  17  of  FIFRA  or 
for  proper  disposal. 

5,  Use  of  existing  stocks.  EPA  intends 
to  permit  the  use  of  existing  stocks  of 
products  listed  in  Table  1  or  2  until 
such  stocks  are  exhausted,  provided 
such  use  is  in  accordance  with  the 
existing  labeling  of  that  product. 


Lists  of  Subjects 

Environmental  protection. 
Memorandum  of  Agreement,  Pesticides 
and  pests. 

Dated:  November  2.  2001. 
lack  E,  Housenger, 

Acting  Director.  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FRDoc.  01-28635  Filed  1 1-14-01;  8;45 
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BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1054:  FRL-6809-6] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1054.  must  be 
received  on  or  before  December  17, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electi^onically.  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  l.C.  of  the 
SUPPLEMENTARY  INFORMATJON,  To  ensure 
proper  receipt  bv  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1054.  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Fungicide 
Branch.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
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Pennsylvania  Ave..  NW.,  Washington, 
DC  20460:  telephone  number:  (703) 
305-7740;  e-mail  address:  giles- 
parker,cynthia@epa,gov, 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


57447 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 


111 
112 
311 

32532 


Crop  production 
Animal  production 
Food  manufac- 

tunng 
Pesticide  manufac- 

tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tvpes  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATJON 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1  Electronically.  You  mav  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
w-vvw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
w-ww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1054.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 


claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm,  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA,  from  8:30  am  to  4  p  m  , 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRJB  telephone  number 
is (703)  305-5805, 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EP.A,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1054,  in  the  subject 
line  on  the  first  page  of  your  response. 

1   By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave,,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Senices 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2,  1921  lefferson  Davis  Highway. 
.Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m,  to  4  p  m    Monday  through 
Friday,  e.xcluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3  Electronically.  You  mav  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa,gov.  or  vou  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6  1/8,0  or  ASCII  file 
format.  All  comments  in  electronic  form 
mu.st  be  identified  by  docket  control 
number  PF-1054.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 


D  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency'' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  anv  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
dhsclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
inform.ation  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  pnor 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  mav  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1  Explain  your  views  as  clearly  as 
possible 

2  Describe  any  assumptions  that  you 
used, 

3,  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4,  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide 

5  Provide  specific  examples  to 
illustrate  your  concerns, 

6  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
notice 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  ihe  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
use  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d:i(2),  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
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r)f  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  30.  2001. 

Peter  Caulkins. 

Arting  Ihrrctor  Hegistration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pestic:ide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDC.A  The  summary  of  the  petition 
was  prepared  hv  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  pelilum  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

PP  1F6250 

EPA  has  received  a  pesticide  petition 
(PP  1F6250)  from  BASF  Corporation.  P. 
O.  Box  13f<28.  Research  Triangle  Park, 
NC  27709-3528  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA.  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
the  plant  growth  regulator  mepiquat 
resulting  from  thi'  use  of  mepiquat 
c;hloride  (\.N-dimethylpiperdinium 
(  hlnride)  or  mepiquat  pentaborate  (N.N- 
(iimeth\  l[)iperidinium  pentaborate 
henii-hvdrate)  in  or  on  the  following 
raw  agricultural  and  processed 
commodities:  Cottonseed  at  2.0  parts 
per  million  (ppm):  cotton,  gin  by- 
products at  b  ()  ppm.  and  meat 
byproducts  of  cattle,  goat,  hog,  horse, 
and  sheep  at  0.1  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data-et  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  ma\'  be  needed  before 
EPA  rules  on  the  pt^tition. 

.4  Rpsiriue  Chemistry 

1   Plant  metnbolism.  The  metabolism 
of  mepiquat  chloride  in  plants  and 
animals  is  well  understood.  Based  on 


the  identical  dissociation  behavior  of 
mepiquat  pentaborate  and  mepiquat 
chloride,  the  nature  of  the  residue  for 
mepiquat  pentaborate  would  be  the 
same  as  that  for  mepiquat  chloride 
(based  on  analysis  of  the  mepiquat 
cation).  Thus,  the  nature  of  residue  for 
mepiquat  pentaborate  in  cotton  is 
supported  by  the  mepiquat  chloride 
studies  available  in  cotton.  The  residue 
of  concern  from  mepiquat  pentaborate 
use  in  cotton  consists  only  of  the  parent 
compound. 

2.  Analytical  method.  An  adequate 
analytical  method  for  enforcement  of 
the  tolerances  exists.  The  analytical 
method  used  for  quantitative 
determinations  was  designed  to  measure 
mepiquat  chloride  or  mepiquat 
pentaborate  residues  present  as 
mepiquat  cation.  The  metabolism  of 
mepiquat  chloride  in  plants  and  animals 
is  well  understood.  Based  on  the 
identical  dissociation  behavior  of 
mepiquat  pentaborate  and  mepiquat 
chloride,  the  nature  of  the  residue  for 
mepiquat  pentaborate  would  be  the 
same  as  that  for  mepiquat  chloride 
(based  on  analysis  of  the  mepiquat 
cation).  Thus,  the  nature  of  residue  for 
mepiquat  pentaborate  in  cotton  is 
supported  by  the  mepiquat  chloride 
studies  available  in  cotton.  The  residue 
of  concern  from  mepiquat  pentaborate 
use  in  cotton  consists  only  of  the  parent 
compound. 

3  Magnitude  of  residues.  Adequate 
field  trial  data  are  available  to  support 
the  established  tolerance  of  2  ppm 
mepiquat  for  cottonseed.  The  field  trials 
supporting  mepiquat  chloride  will 
adequately  support  the  establishment  of 
the  tolerance  for  mepiquat  pentaborate 
(as  mepiquat). 

B.  Toxicological  Profile 

Since  the  tolerance  for  mepiquat 
pentaborate  is  based  on  an  expression  as 
mepiquat.  BASF  is  relying  on  the  data 
for  mepiquat  chloride  to  support  the 
requirement  for  all  toxicological  studies 
except  for  the  acute  studies.  Acute 
toxicology  studies  were  conducted  with 
mepiquat  pentaborate  technical  in 
support  of  the  end  use  product.  The 
mepiquat  chloride  data  base  is  also  used 
in  support  of  the  risk  assessments 
presented  in  this  document. 

1.  Acute  toxicity.  Based  on  the  acute 
toxicity  data,  mepiquat  pentaborate  does 
not  pose  any  acute  toxicity  risks.  The 
acute  toxicology  studies  place  mepiquat 
pentaborate  in  toxicity  categon,'  III  for 
acute  oral  toxicity,  acute  dermal,  acute 
inhalation  toxicity,  and  primary  eye 
irritation.  The  primary  dermal  irritation 
for  mepiquat  pentaborate  is  in  toxicity 
categon,'  IV  and  mepiquat  pentaborate  is 
not  a  skin  sensitizer. 


2.  Genotoxicty.  An  Ames  assay  using 
mepiquat  chloride  was  negative  for 
genotoxicity.  A  chromosome  aberration 
assay  in  Chinese  Hamster  Ovarv'  cells 
was  performed  up  to  the  limit  dose  of 
5.0  milligrams/milliliter  (mg/mL) 
without  seeing  evidence  of  genotoxicity. 
An  Unscheduled  DNA  Synthesis  assay 
was  performed  using  primary-  rat 
hepatocNie  cultures  up  to  a  limit  dose  of 
5.0  mg/ml  without  seeing  evidence  of 
genotoxicity. 

3.  Reprodurtivp  and  developmental 
toxicity.  In  a  2-generation  reproductive 
toxicity  study,  Wistar  rats  were  fed 
mepiquat  chloride  in  their  diets  at 
concentrations  of  0.  500,  1,500.  or  5,000 
parts  per  million  (ppm)  for  10  weeks 
(FO)  or  14  weeks  (Fl )  before  mating,  and 
during  mating,  gestation,  and  lactation. 
The  FO  parents  were  mated  a  second 
time  2  weeks  after  weaning  the  first 
litter.  The  doses  corresponding  to  the 
dietarv  concentrations  are  51.2  and  48.6, 
153.1  and  146.6.  and  499.3  and  574.5 
milligrams/kilograms/day  (mg/kg/day), 
respectivelv  for  FO  and  Fl  mal(;s  and 
54.0  and  53.3.  163.6  and  162.0.  and 
530.0  and  626.5  mg/kg/day,  respectively 
for  FO  and  Fl  females  The  lowest 
observed  adverse  effect  level  (LOAEL) 
for  systemic  toxicity  is  5,000  ppm  (499 
mg/kg/day)  for  male  and  female  rats 
based  on  neurological  impairment, 
decreased  body  weight  and  body  weight 
gain  in  the  adults,  and  retarded  growth 
of  FO  and  Fl  pups.  The  corresponding 
no  observed  adverse  effect  level 
(NOAEL)  is  1,500  ppm  (147  mg/kg/dav). 
The  QPP's  Reference  Dose  (RfD)/Peer 
Review  Committee  conc;luded  on  May  2, 
1996.  that,  because  of  the  retarded 
growth  of  the  pups  in  the  5,000  ppm 
(499  mg/kg/dav)  group,  the  systemic 
NOAEL  of  1,500  ppm  (147  mg/kg/day) 
would  also  be  regarded  as  the 
reproductive  NOAEL. 

4.  Subrhrnnic  toxicity.  Two  90-day 
feeding  studies  in  the  rat  and  a  90-day 
feeding  study  in  the  dog  are  available. 
The  first  rat  study  saw  no  compound- 
related  adverse  effects  at  the  high  dose 
tested  (HDT)  of  4.632  ppm  (330  mg/kg/ 
day).  Thus,  a  second  study  was 
performed  with  onlv  a  control  and 
12.000  ppm  (889  mg/kg/day)  dose 
group.  Adverse  effects  were  seen  in  this 
studv  and  so  the  rodent  subchronic 
LOAEL/NQAEL  is  12.000/4,632  ppm 
(889/330  mg/kg/dav).  A  subchronic  dog 
study  found  a  LOAEL/NOAEL  of  3,000/ 
1,000  ppm  (95.3/32.4  mg/kg/dav). 

5.  Chronic  toxicity.  On  May  2.  1996, 
the  OPP's  RfD/Peer  Review  Committee 
recommended  that  the  RfD  for  mepiquat 
chloride  be  established  at  0.6  mg/kg/ 
day.  This  value  was  ba.sed  on  the 
systemic  NOAEL  of  1 .800  ppm  (58.4 
mg/kg/day)  from  the  1-year  dog  feeding 
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studv  and  the  uncertainty  factor  (UP)  of 
100. 

i.  Chronic  feeding — nonrodent.  In  a 
chronic  toxicity  study,  mepiquat 
chloride  (99.5%)  was  administered  to 
beagle  dogs  in  the  diet  at  dose  levels  of 
0,  200,  600  or  1,800  ppm  (0,  6.3,  19.9 
or  58.4  mg/kg/day,  respectively)  for  12 
months.  There  were  no  significant 
treatment-related  effects.  In  order  to 
establish  a  LOAEL,  a  second  chronic 
toxicity  study  was  conducted  at  dose 
levels  of  0  or  6,000  ppm  (170  mg/kg/ 
day)  for  12  months.  Based  on  the  results 
of  the  two  chronic  dog  studies,  the 
NOAEL  is  1,800  ppm  (58.4  mg/kg/day) 
and  the  LOAEL  is  6,000  ppm  (170  mg/ 
kg/day).  This  endpoint  is  used  for  the 
acute  dietary  and  chronic  RfD. 

ii.  Chronic  feeding — rats.  In  a  chronic 
feeding  study,  mepiquat  chloride  (58%) 
was  administered  for  24  months  in  the 
diet  to  Wistar  rats  at  concentrations  of 
0,  290,  2,316,  or  5,790  ppm  (active 
ingredient),  equivalent  to  doses  of  0,  13, 
106.  268  mg/kg/day  for  males  and  0.  18. 
146,  or  371  mg/kg/day  for  females, 
respectivelv.  The  NOAEL  is  2.316  ppm 
(105  mg/kg/day).  The  LOAEL  is  5.790 
ppm  (268  mg/kg/day). 

iii.  Carcmogenic  effects.  The 
carcinogenic  potential  of  mepiquat 
chloride  was  evaluated  by  the  OPP's 
RfD/Peer  Review  Committee  on  Mav  2. 
1996.  The  Committee  classified 
mepiquat  chloride  into  Group  E 
(evidence  of  noncarcinogenicitv  for 
humans),  based  on  a  lack  of 
carcinogenicity  in  acceptable  studies 
with  two  animal  species,  rat  and  mouse. 

6.  Animal  metabolism  In  a 
metabolism  study,  mepiquat  chloride, 
labeled  with  C'-*  (radiochemical  purity: 
98%),  was  administered  to  young  adult 
Sprague-Dawley  rats  either 
intravenously  or  orallv  Mepiquat 
chloride  was  absorbed  rapidly  from  the 
stomach,  distributed  evenly  in  the  intra- 
and  extracellular  compartments  of  the 
blood,  demonstrated  high  bioavailability 
via  the  oral  route,  was  excreted  mostly 
in  urine,  and  did  not  accumulate  in 
tissues.  Urine,  feces  and  bile  samples 
from  various  treatments  were  used  for 
studies  of  the  metabolic  fate  of  mepiquat 
chloride.  In  all  cases,  only  the 
unchanged  compound  could  be 
detected.  Therefore,  there  was  no 
biotiansformation  of  mepiquat  chloride 
in  \ivo.  The  potential  metabolites,  such 
as  1-methylpiperidine  or  piperidine, 
were  not  detected. 

7.  Metabolite  toxicology.  No 
additional  studies  were  required  for 
metabolite  toxicology' 

8.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with 
mepiquat  to  determine  whether  the 
chemical  mav  have  an  endocrine  like 


effect  in  humans.  However,  there  were 
no  significant  findings  in  other  relevant 
tests  (developmental  and  reproductive 
toxicity  tests)  which  would  suggest  that 
mepiquat  produces  endocrine  like 
effects. 

C  Aggregate  Exposure 

1.  Dietan'  exposure.  The  mepiquat 
chloride  RED  indicates  that  EP.A  has 
found  no  dietar>  risks  of  concern  for 
mepiquat  chloride  for  the  general  U.S. 
population  nor  any  subgroup  Pursuant 
to  the  requirements  under  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
the  Agency  has  determined  that  the  use 
of  mepiquat  will  not  pose  dietarv  risks 
to  infants  and  children  due  primarily  to 
the  chemical's  low  toxicity  and  its  low- 
usage  rate. 

i.  Food — a.  Chronic  dietan'  exposure. 
A  Dietary-  Risk  Evaluation  System 
(DRES)  chronic  exposure  analysis  was 
conducted  by  EP.A  for  the  RED.  The 
analysis  was  performed  using  tolerance 
level  residues  and  the  three  expired 
grape  and  raisin  temporarv-  tolerances 
previously  established  for  an 
Experimental  Use  Permit  and  an 
assumption  of  100%  crop  treated  to 
estimate  the  Theoretical  Maximum 
Residue  Contribution  TMRC)  for  the 
general  population  and  22  subgroups 
No  Anticipated  Residue  (AR) 
information  was  used  in  this  analysis. 
Existing  tolerances  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  which  represents 
less  than  1  %  of  the  RfD  for  the  U.S. 
general  population  and  each  of  the  22 
subgroups,  including  non-nursing 
infants  (<  1-year  old).  The  TMRC 
calculation  results  in  a  significant 
overestimate  of  human  dietary 
exposure. 

Another  dietary-  assessment  was 
performed,  by  the  Agency,  for  mepiquat 
chloride  assuming  tolerance  levels 
residues  and  100%  crop  Ireared  on 
cotton,  grape,  meat,  fat,  and  meat  by- 
products (D260557,  November  1.  1999. 
VV.  Cutchin).  Risk  estimates  for  exposure 
to  mepiquat  chloride  were  below  HED's 
level  of  concern. 

These  chronic  analyses  for  mepiquat 
are  worst  case  estimates  of  dietarv- 
exposure  with  all  residues  at  tolerance 
level  and  100%  of  the  commodities 
assumed  to  be  treated  with  mepiquat 
Based  on  the  risk  estimates  calculated  in 
these  analyses,  it  has  been  concluded 
that  dietary-  exposure  to  mepiquat  does 
not  pose  any  risk  concerns, 

b.  Acute  dietary  exposure.  The  margin 
of  exposure  (MOE)  is  a  ratio  of  the 
NOAEL  to  the  exposure  Generally,  the 
Agency  concludes  that  there  is  no 
dietary  concern  when  the  acute  dietar\ 
margins  of  exposure  are  greater  than 


100.  The  results  of  the  acute  analysis 
conducted  for  the  RED  indicate  that 
mepiquat  in  the  diet  represents  no 
serious  risk  concern  for  acute  exposure. 
All  MOEs  were  well  above  the  Agency's 
level  of  concern  for  acute  dietary  risk 
(ranging  from  a  low  of  3.893  for  infants 
to  a  high  of  29.200  for  females  13+  years 
old). 

ii.  Drinking  water.  Neither  a 
Maximum  Contaminant  Level  (MCL) 
nor  a  Hazard  Advisory  (HA)  has  been 
established  for  mepiquat.  According  to 
the  EP.A  s  Pesticides  in  Ground  Water 
Database,  there  have  been  no 
mepiquatchloride  detections  reported  in 
monitoring  wells.  Based  on  its  low- 
application  rate,  relatively  rapid 
degradation  rate,  and  soil  binding 
ability,  the  Agency  does  not  expect 
mepiquat  to  contaminate  ground  water 
or  surface  water.  Consequently  neither  a 
chronic  or  acute  drinking  water 
assessment  was  performed. 

2.  Xon-dietan'  exposure.  Mepiquat 
has  no  residential  or  other  non- 
occupational uses  that  might  result  in 
exposures  to  humans. 

D.  Cumulative  Effects 

EPA  has  addressed  the  issue  of  the 
potential  risk  from  the  cumulative 
effects  of  mepiquat  chloride  and  other 
pesticides  with  a  common  mechanism 
of  toxicity  in  the  RED  document.  In 
assessing  the  potential  risks,  the  .Agency 
first  considered  structural  similarities 
and  common  effects  that  exist  between 
mepiquat  chloride  and  other  related 
compounds  such  as  paraquat,  diquat 
and  difenzoquat  The  Agency  then 
considered  other  compounds  which 
could  potentially  result  in  neurotoxic 
effects  similar  to  mepiquat  chloride. 

With  one  substance,  difenzoquat, 
there  appears  to  be  similar  neurotoxic 
effects.  The  Agency  has  concluded  that 
the  cumulative  effects  from  the 
combined  dietary-  exposure  to  mepiquat 
and  difenzoquat  would  be  virtually  nil 
because  the  chronic  dietar\-  exposure  for 
all  population  subgroups  is  less  than 
1"..  of  the  RfD  for  both  difenzoquat  and 
mepiquat  chloride.  The  acute  dietarv 
MOE  range  for  difenzoquat  is  16.000  to 
50.000  while  the  acute  dietary  MOE 
range  for  mepiquat  chloride  is  3,900  to 
29.000. 

In  evaluating  other  chemicals  with 
neurotoxic  effects  similar  to  mepiquat 
chloride,  the  Agency  determined  that  it 
is  unlikely  that  these  other  chemicals 
share  a  common  mode/mechanism  of 
toxicitv  with  mepiquat  chloride,  or  that 
cumulative  risk  assessment  would  be 
required  Although  the  mode/ 
mechanism  of  toxicity  of  mepiquat 
chloride  has  not  been  well  defined,  the 
effects  noted  on  the  nervous  system 
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appear  to  be  secondar\'  to  general 
systemic  toxicity  that  occurs  at  high 
dose  levels.  Based  on  available  data  and 
structure-activity  relationship  analyses, 
mepiquat  chloride  would  be  considered 
to  have  minimal  neurotoxic  activity. 

E  Safety  Determination 

1    rS  population.  In  the  mepiquat 
chloride  RED.  EPA  has  determined  that 
the  established  ttjlerances  for  mepiquat 
chloride  meet  the  safety  standards 
under  the  FQP.^  amendments  to  section 
408lb)(2)(D)  for  the  general  population. 
In  reaching  this  determination.  EPA  has 
considered  the  available  information  on 
the  aggregate  exposures  (both  acute  and 
chnmic)  from  the  feed  use  on  cotton,  as 
well  as  the  possibility  of  cumulative 
effects  from  mepiquat  chloride  and 
other  chemicals  with  a  similar  mode/ 
mechanism  of  toxicity.  BA.SF  does  not 
believe  that  the  use  of  mepiquat 
pentaborate  on  cotton  alters  these 
conclusions 

Since  there  are  no  residential  or  lawn 
uses  of  mepiquat.  no  dermal  or 
inhalation  exposure  is  expected  in  and 
around  the  home.  No  acute  toxicity 
endpoints  of  concern  have  been 
identified  for  mepiquat. 

In  assessing  chronic  dietary  risk.  EPA 
estimates  that  mepiquat  residues  in  food 
account  for  <1%  of  the  RfD  and  residues 
in  drinking  water  are  not  expected. 
Thus,  the  aggregate  exposures  from  all 
sources  of  mepiquat  (in  this  case,  only 
dietary  is  relevant)  account  for<l%  of 
the  RfD  for  the  general  population. 
Therefore,  the  Agency  concludes  that 
aggregate  risks  for  the  general 
population  resulting  frr)m  mepiquat 
uses  are  not  of  concern. 

In  evaluating  the  potential  for 
cumulative  effects.  EPA  compared 
structural  similarities  and  toxic  effec:ts 
seen  in  mepiquat  chloride  studies  with 
other  related  compounds.  With  one 
substance,  difenzoquat.  there  appears  to 
be  similar  neurotoxic  effects.  However, 
the  Agency  has  concluded  that  the 
cumulative  effects  from  the  c:ombined 
dietarv'  exposure  to  mepiquat  chloride 
and  difenzoquat  would  be  virtually  nil 
because  the  chronic  dietary  exposure  for 
all  populati(3n  subgroups  is  less  than 
1%  of  the  RfD  for  both  difenzoquat  and 
mepiquat  chloride 

2.  Infants  and  children  In  the  RED. 
EPA  has  determined  that  the  established 
tolerances  for  mepiquat  chloride 
(including  the  previously  established 
temporary  tolerances  for  grapes)  meet 
the  safety  standard  under  the  FQPA 
amendment  to  section  408(b)(2)(C)  for 
infants  and  children  The  safety 
determination  for  infants  and  children 
considers  the  factors  noted  above  for  the 


general  population,  but  also,  takes  into 
account  the  possibility  of  increased 
dietary  exposure  due  to  the  specific 
consumption  patterns  of  infants  and 
children,  as  well  as  the  possibility  of 
increased  susceptibility  to  the  toxic 
effects  of  mepiquat  chloride  residues  in 
this  population  subgroup. 

In  the  developmental  studies,  effects 
were  seen  in  the  fetuses  only  at  the 
same  or  higher  dose  levels  than  effects 
on  the  mothers.  In  the  reproduction 
study,  no  effects  on  reproductive 
performance  were  seen.  Also,  because 
the  NOAELs  from  the  developmental 
and  reproduction  studies  were  equal  to 
or  greater  than  the  NOAEL  used  for 
establishing  the  RfD,  EPA  concludes 
that  it  is  unlikely  that  there  is  additional 
risk  concern  for  immature  or  developing 
organisms.  Finally,  the  Agency  has  no 
epidemiological  information  suggesting 
special  sensitivity  of  infants  and    . 
children  to  mepiquat  chloride. 
Therefore.  EPA  finds  that  the 
uncertainty  factor  (lOOX)  routinely  used 
in  RfD  calculations  is  adequately 
protective  of  infants  and  children,  and 
an  additional  uncertainty  factor  is  not 
warranted  for  mepiquat. 

EPA  estimates  that  mepiquat  residues 
in  the  diet  of  infants  and  children 
account  for  less  than  1%  of  the  RfD  and 
residues  in  drinking  water  are  not 
expected.  Thus,  the  chronic  aggregate 
exposure  from  all  sources  of  mepiquat 
account  for  less  than  1%  for  infants  and 
children.  The  acute  dietary  MOE  for 
infants  and  children  exposed  to 
mepiquat  is  3.893.  Therefore,  the 
Agency  concludes  that  aggregate  risks 
for  infants  and  children  resulting  from 
mepiquat  uses  are  not  of  concern. 

F  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  tolerances  established  for 
mepiquat  on  cotton.  Thus,  international 
harmonization  is  not  an  issue  for  these 
tolerances. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1051;  FRL-6808-6] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGEr4CY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 


proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-10.51.  must  be 
received  on  or  before  December  17. 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-1051  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  Alston.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  N\V., 
Washington.  DC  20460;  telephone 
number:  (703)  308-8373;  e-mail  address: 
alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


NAICS 
codes 

Examples  of  poten- 

Categones 

tially  affected  enti- 
ties 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

!  Food  manufac- 
tunng 

32532 

Pesticide  manufac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1   Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  "Regulation 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vvrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1051.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  ft-om  8:30  a.m.  to'4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronicallv.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif\'  docket 
control  number  PF-1051  in  the  subject 
line  on  the  first  page  of  vour  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsvlvania  Ave,,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 


Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  DavLs  Highway, 
Arlington.  VA  The  PIRIB  is  open  from 
8:30  a.m  to  4  p.m  ,  .Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805 

3.  Electronically.  You  may  submit 
your  comments  electronically  bv  e-mail 
to:  opp-docket@epa.gov,  or  vou  can 
submit  a  computer  disk  as  described 
above  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encry-ption  Electronic 
submissions  will  be  accepted  in 
WordPerfect  b.l.'S.O  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1051   Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository-  Libraries. 

D  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agencv'' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  anv 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA'' 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  vou  used  that 
support  your  views. 

4.  If  yoAi  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide, 

5.  F*rovide  specific  examples  to 
illustrate  vour  concerns 


6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  vour 
response  You  ma\  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  tlie  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  m  section  408(d)(2):  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeepmg 
requirements 

Dated:  November  2.  2001. 

Peter  Caulkins. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner 
The  summary  may  have  been  edited  by 
EPA  if  the  terminology  used  was 
unclear,  the  summary  contained 
extraneous  information,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPAs  position  and  not  the  position  of 
the  petitioner  The  petition  summary 
announces  the  availability  of  a 
description  nf  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

C,  P.  Hall  Company 

PP  1E6257 

EPA  has  received  a  pesticide  petition 
(1E6257)  from  The  C.P.  Hall  Company, 
311  S.  Wacker.  Suite  4700.  Chicago.  IL 
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B0606  proposing,  pursuant  to  section 
4()8(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  I'.S.C. 
,Hfia(d).  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  N.N- 
dimethvloctanamide,  CAS  Reg.  No. 
1 1 1 8-92-9  and  .V,.\'- 
dimethyldecanamide,  CAS  Reg.  No. 
144.^.<-76-2.  when  used  as  an  inert 
ingredient  as  an  emulsifier,  soluvent 
and  cosoluvent  in  pesticide 
formulations  applied  only  to  growing 
crops  at  less  than  15%  of  the  total 
formulation  hy  weight   EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
.\dditional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A  Residue  Chemistry 

Analytical  method.  Since  this  petition 
is  for  an  exemption  from  the 
requirement  of  a  tolerance,  an  analytical 
method  is  not  required. 

B  Toxicological  Profile 

1.  Acute  toxicity — i  Daphnia  magna. 
The  acute  toxicity  of  daphnia  magna 
was  conducted  for  48  hours  with  results 
as  follows:  24-hour  LCv)  (lethal 
concentration]  estimated  to  be  >4.0 
milligram/  liter  (mg/L)  (95%  C.I. 
(confidence  interval)  could  not  be 
determined).  48 — hour  LCv.  =  7.7  mg/L 
(95%  C.I.  =  6.2  and  10  mg/L).  24-hour 
NOEC  (no  observed  effect 
concentration)  =  4.0  mg/L.  48-hour 
\OEC  ^4.0  mg/L,  48-hour  Dose 
Response  Slope  was  6.0 

li   Hainhow  trout  The  acute  toxicity 
to  rainbow  trout  was  determined  in  a 
static  96-hour  test  according  to  OECD 
(Organization  for  Economic  Cooperation 
and  Development)  guideline  203.  In  this 
test,  5  groups  of  10  fish  were  exposed 
to  nominal  concentrations  of  5.00,  8.89, 
15.8,  28.1  and  50.0  mg/L.  During  test 
duration  the  test  concentration  in  the 
mean  were  higher  than  80%  of  nominal 
values.  The  test  revealed  the  following 
results:  LC^,,  =  21.1  mg  test  substance/ 
1.  LLC  (lowest  lethal  concentration)= 
28.1  test  substance/1,  LT  (lethal 
threshold)  =  21.2  mg/L,  NOLEC  (no 
(observed  lethal  effect  concentration  = 
15  8  mg/L.  LOEC  (lowest  observed  effect 
concentration)  =  8.39  mg/L.  effect 
threshold  (geometric  mean  of  LOEC  and 
NOEC)=  6  67  mg  and  NOEC  =  5.00  mg/ 
L. 

iii.  Bohwhite  quail  The  acute  oral 
toxicity  to  the  Bobwhite  Quail  was 
conducted.  LD^,.  (lethal  dose)  =  1,600 


mg/kg  (95%  confidence  level)=  1.600- 
3.200  milligram/kilogram  (mg/kg), 
lowest  lethal  dose  =  1,600  mg/kg,  LT  = 
1,130  mg/kg,  highest  dose  without  lethal 
effects  =  800  mg/kg.  LOEC  =  800  mg/kg, 
threshold  for  effects  =  570  mg/kg,  NOEC 
=  400  mg/kg. 

iv.  Rat  dermal.  An  acute  dermal 
toxicity  study  was  conducted  on  the 
male  rat  with  a  result  of  approximately 
2.000  mg/kg  and  the  female  rat  with  a 
result  of  400-200  mg/kg  using  method 
OECD  guideline  402.  The  test  substance 
was  of  moderate  toxicity  to  female  rats 
and  of  low  toxicity  to  male  rats 
following  acute  dermal  application. 

V.  Rat  inhalation.  An  acute  inhalation 
study  was  performed  using  OECD 
guideline  403  on  the  male  and  female 
rat  with  a  result  of  >  3.551  mg/m'  air: 
aerosol,  exposition  of  4  hours.  The 
results  of  this  study  show  that  the 
respirable  test  article  aerosol  had  a 
relatively  low  acute  inhalative  toxic 
effect  on  the  rat.  The  acute  potential 
hazard  of  the  respiratory  tract  is 
attributed  to  the  potency  of  the  test 
substance  aerosol  as  a  mucosa  irritant. 

vi.  Convsivity.  The  corrosivity 
potential  of  the  compound  was 
evaluated  in  general  compliance  with 
the  conditions  specified  by  the 
Department  of  Transportation 
Hazardous  Materials  Regulation.  No 
evidence  of  corrosion  (necrosis)  was 
found.  The  test  material  is  not  classified 
as  a  corrosive  by  dermal  application,  as 
defined  by  the  Department  of 
Transportation  Hazardous  Material 
Regulation. 

vii.  Guinea  pig  sensitization.  The 
potential  of  the  test  substance  as  a  5% 
w/v  formulation  in  80%  ethanol/20% 
distilled  water,  to  produce  delayed 
contact  hypersensitivity  in  guinea  pigs 
was  evaluated.  Following  primary 
challenge,  there  were  no  grades  of  one 
produced  in  the  test  or  control  animals. 
The  incidence  and  severity  of  these 
responses  in  the  test  group  were 
essentially  comparable  to  those 
produced  by  the  naive  control  group 
indicating  that  sensitization  had  not 
been  induced 

viii.  Minnow.  The  acute  toxicity  of  the 
compound  to  the  fathead  minnow  was 
assessed.  The  results  of  the  4-day  static 
fish  toxicitv  studv:  96-hour  LC^d  (95% 
C.l.)  19  rag/L,  (10  to  32  mg/L).  The  slope 
of  the  96-hour  dose  response  line  was 
9.2.  The  32  mg/L  concentrations 
resulted  in  100%  mortality  within  24 
hours. 

ix.  Eye  irritation.  Acute  eye  irritation 
was  evaluated.  Although  the  eye  study 
was  not  allowed  to  progress  to  a  point  ' 
where  formal  classification  could  be 
applied,  the  eye  irritation  which 
resulted  from  exposure  to  this  test 


material  strongly  suggests  classification 
in  Toxicity  Category  I. 

X.  Rat-oral.  The  acute  oral  LDvj  value 
was  estimated  to  be  1.77  g/kg  in  male 
and  female  Sprague-Dawley  rats,  which 
is  Toxicity  Category  III. 

xi.  Skin  irritation-rabbit.  Due  to  the 
suspected  irritation  potential  of  this  test 
material,  a  single  animal  was  initiated 
on  this  primary  skin  irritation  study. 
Due  to  the  effects  exhibited  in  this 
single  animal,  this  study  was  ultimately 
terminated  without  testing  in  additional 
animals.  Critical  changes  noted  in  the 
coloration  and/or  texture  of  the  skin 
included  necrosis,  slight  fissures, 
coriaceousness  (leather-like),  and  light 
and  dark  brown  discoloration.  Evidence 
of  corrosion  was  also  found. 

2.  Genotoxicity  The  Salmonella/ 
microsome  test  for  point  mutagenic 
effects  in  doses  of  up  to  5,000  ^g  per 
plate.  Evidence  of  mutagenic  activity 
was  not  seen.  No  biologically  relevant 
increase  in  the  mutant  count  in 
comparison  with  the  negative  controls, 
was  observed.  The  compound  was 
evaluated  for  mutagenic  effects  at  the 
HGPRT  locus  in  V'79  cell  cultures.  There 
was  no  significant  dose-related  or 
reproducible  increase  in  mutant 
frequency  above  that  of  the  negative 
controls.  Based  on  results,  the  test 
substance,  is  considered  to  be 
nonmutagenic  in  the  V79-HGPRT 
Forward  Mutation  Assay,  both  with  and 
without  metabolic  activation.  The 
clastogenic  potential  of  the  compound 
was  evaluated  in  a  chromosome 
aberration  test  in  vitro.  Based  on  this 
test,  the  compound  is  not  considered  to 
be  clastogenic  for  mammalian  cells  with 
and  without  metabolic  activation  in 
vitro.  The  compound  was  evaluated  for 
genotoxicity  in  the  In  Vitro  Rat  Primary 
Hepatocyte  Unscheduled  DNA 
Synthesis  (UDS)  Assay.  Based  on  the 
results,  the  test  article  was  evaluated  as 
inactive  in  the  In  Vitro  Rat  Primary 
Hepatocyie  UDS  Assav 

3.  Reproductive  and  developmental 
toxicity —  i.  In  pregnant  Chinchilla 
rabbits,  at  100  mg/kg  body  weight/day, 
reduced  food  consumption  and  body 
weight  gain  were  noted  during  the 
dosing  period.  No  effects  on  the  dams 
were  ascertained  at  100  or  300  mg/kg  of 
body  weight/day.  The  fetal  parameters 
were  not  affected  up  to  and  including 
the  highest  dose  level  of  1 ,000  mg/kg 
body  weight/day.  The  maternal  NOAEL 
300  mg/kg  and  the  developmental 
NOAEL  is  1 .000  mg/kg  body  weight/ 
day.  The  test  substance  did  not  reveal 
any  teratogenic  potential  up  to  and 
including  the  highest  dose  level  of  1,000 
mg/kg  body  weight/day 

ii.  An  embryo  toxicity  study  including 
teratogenicity  was  performed  on  the  rat. 
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Based  on  the  results,  the  maternal 
NOAEL  is  50  mg/kg  body  weight/day 
and  the  developmental  NOAEL  is  150 
mg/kg  body  weight/day.  This  study  did 
not  reveal  any  teratogenic  potential  up 
to  and  including  the  highest  dose  level 
of  450  mg/kg  body  wei^t  /day 

4.  Subchronic  toxicity —  i.  Rat 
inhalation.  An  orientation  study  for 
subacute  inhalation  toxicity  was 
conducted  with  an  aerosol  of  the  test 
substance  on  the  Wister  rat.  111.2  mg  of 
the  test  substance  air  was  tolerated 
without  specific  effects  occurring  with 
regard  to  all  parameters  determined. 

ii.  Rat  oral.  The  test  substance  was 
administrated  in  feed  to  10  male  and  10 
female  Wister  rats  for  13  weeks  at  0. 
400,  2.000.  and  10,000  ppm.  Clinical 
chemistry,  gross  pathological  and 
histological  examination  revealed  no 
evidence  of  test  article-related  liver 
lesions  up  to  and  including  2,000  ppm 
Increased  plasma  cholesterol  values 
following  10,000  ppm  indicate  slightly 
impaired  fat  metabolism  in  the  liver. 
This  finding  was  not  correlated 
histopathologically.  There  were  no 
unusual  findings  among  the  clinical 
parameters  measured  at  the  end  of  the 
recovery  period 

iii.  Dog.  In  a  subacute  toxicity  study 
group  of  two  male  and  two  female 
beagle  dogs  treated  with  the  test 
substance,  there  was  no  difference 
exhibited  between  the  control  group  and 
the  treatment  group  either  in  the 
hematological  parameters  or  in  the 
clinical  chemistry 

C.  Other  Information 

1.  The  toxicity  of  green  algae  was 
conducted  using  OECD  guideline 
method  201.  The  results  show  the 
Selenastrum  capricornutum  growth  rate 
(72  h)  ECsd  (effective  concentration) 
=16.06  mg/L.  The  95%  confidence 
limits:  7.95-32.45  mg/L.  The  effect 
threshold  was  2.40  mg/L.  The  toxicity  of 
bacteria  was  conducted  using  OECD 
guideline  209  with  results  of:  ECso  =  212 
mg/L. 

2.  A  Tier  I  seed  germination,  seedling 
emergence,  and  vegetative  vigor 
phylotoxicity  study  was  conducted. 

The  results  from  the  analysis  of  the 
substance  Tier  I  germination  test  for 
lettuce  and  radishes  indicated  that  a 
significant  difference  did  exist  No 
germination  was  present  for  the  lettuce 
in  treatment  (100  ppm).  Radish  had  a 
low  germination  of  26%  for  100  ppm 
treatment,  a  detrimental  effect  greater 
than  25%  compared  to  the  control.  The 
emergence  test  indicated  a  significant 
difference  for  lettuce  in  the  substance  at 
113  ppm  treatment,  showing  a 
detrimental  effect  greater  than  25% 
compared  to  the  control.  Radish  in  the 


emergence  test  indicated  no  significant 
difference  between  treatments  The 
vegetative  vigor  test  indicated  the  dicot 
species  lettuce  and  radish  had  no 
significant  effects  from  the  exposure  to 
the  test  compound  113  ppm  treatment 
level. 

D.  Aggregate  Exposure 

1   Dietary  exposure  For  the  purpose 
of  assessing  the  potential  dietary 
exposure,  the  C.P.  Hall  Company 
considers  that  the  compound  could  be 
present  in  all  raw  and  processed 
agricultural  commodities 

i.  Food  Both  constituents  are  neither 
f>ermitted  nor  prohibited  in  food, 
animal  feeding  stuffs,  medicines  or 
cosmetics  under  European  directives. 
The  material  is  listed  in  the 
"comprehensive  list"  of  pesticide 
product  inert  ingredients  and  categories 
in  "List  3"  (inerts  of  unknown  toxicity). 
No  concerns  for  risk  associated  with  any 
potential  exposure  scenarios  are 
reasonably  foreseeable  given  the 
available  data. 

ii.  Drinking  water  The  lack  of 
obser\'ed  toxicity  would  indicate  that 
the  presence  of  trace  amounts  of  the 
compound  in  drinking  water  would 
pose  no  appreciable  risk  to  humans  The 
test  substance  is  relatively  insoluble  m 
water  (0.17%  in  water  at  25  "C)  and  is 
not  expected  to  create  anv  drinking 
water  toxicity.  The  rate  of  hydrolysis 
and  its  degradation  pattern  in  aqueous 
buffer  solutions  showed  that  the 
compound  was  hydrolyzed  to  negligible 
extent  at  pH  5.  7.  and  9  at  25  "C  within 
30  days.  The  adsorption  and  desorption 
of  the  compound  was  determined  in 
four  soils.  Based  on  the  study  the 
compound  is  of  low  or  medium  to  low- 
mobility  in  the  soils  used  in  this  studv 
The  direct  photolysis  of  the  compound 
showed  that  it  was  stable  against  direct 
photolvsis  at  pH  5.0  during  illumination 
at  25  'C  for  30  days.  The  half-life  was 
much  greater  than  30  days.  A  studv  was 
conducted  to  determine  the  rate  of 
photolysis  and  degradation.  During 
illumination  on  soil  thin  layer  plates  the 
material  was  degraded  and  mineralized 
No  specific  photodegradation  product 
with  more  than  4  2%  of  the  applied 
radioactivity  was  found. 

E  Cumulative  Effects 

Section  408(b)(2)(D)(vJ  of  FFDCA 
requires  that  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  the  chemicals  residues.  This 
compound  has  been  used  in  European 
pesticides  for  a  number  of  decades 


without  any  signs  of  acute  or  chronic 
exposure  toxicity. 

F  Safety  Determination 

1    I'  S  population  Since  the  material 
may  be  used  in  a  European  formulation 
of  a  pesticide  and  no  toxicological 
effects  have  been  shown,  no  risks  are 
anticipated  for  the  L'  S  population. 

2.  Infants  and  children  Due  to  the 
extensive  available  toxicological  data 
base  and  the  expected  low  toxicity  of 
this  compound,  C.P  Hall  Company  does 
not  believe  a  safety  factor  analysis  is 
necessary  in  assessing  the  risk  of  this 
compound 

G.  International  Tolerances 

To  C.  P.  Hall's  knowledge  no 
international  tolerances  exist  for  this 
compound. 

[FR  Doc  01-28634  Filed  11-14-01:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7102-2) 

Recent  Posting  of  Agency  Regulatory 
Interpretations  Pertaining  to 
Applicability  and  Monitoring  for 
Standards  of  Performance  for  New 
Stationary  Sources  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  to  the  Applicability 
Determination  Index  (ADI)  Database 
System 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice  of  Availability. 

summary:  In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 

552(a)).  and  the  Clean  Air  Act 
provisions  for  judicial  review  (42  U.S.C. 
7607(b)).  this  notice  announces 
interpretations  of  applicability  and 
alternative  monitoring  decisujns  that 
have  been  made  by  the  EP.A  under  the 
New  Source  Performance  Standards 
(NSPS).  and  the  National  Emission 
Standards  for  Hazardous  .^ir  Pollutants 
(NESHAP). 

DATES:  Comments  on  anv  of  the 
documents  posted  on  the  .^DI  database 
system  must  be  submitted  nn  or  before 
lanudry  14.  2002 
ADDRESSES:  Comments  may  be 
submitted  to  the  attention  of  Maria 
Malave.  Mail  Code  2223A:  Compliance 
Assessment  and  Media  Programs 
Division.  Office  of  Compliance.  Office  of 
Enforcement  and  Compliance 
Assurance.  L'  S  Environmental 
Protection  .Agency.  401  M  Street  SW.. 
Washington.  DC  20460  or  send  via  E- 
mail  to  malave.maria@epa.gov. 
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FOR  FURTHER  INFORMATION  CONTACT:  An 

olectronic  copy  of  the  complete 
document  posted  on  the  ADI  database 
system  is  available  on  the  Internet 
through  the  Applicability  Determination 
Index  (ADI)  at:  httpl/es. epa.gov/oeca/ 
eptdd/adi.htmi  The  document  may  be 
located  by  date,  author,  subpart,  or 
subject  search  F(jr  questions  about  the 
.\DI  or  this  notice,  contact  Maria  Malave 
at  EPA  by  phone  at:  (202)  564-7027,  or 
1)V  email  at: 

malave  mana'^epamail. epa.gov.  For 
technical  tjuestions  about  the  individual 
.applicability  determinations  or 
monitoring  decisions,  refer  to  the 
contact  pers(m  identified  in  the 
individual  documents,  or  in  the  absence 
of  a  contact  person,  refer  to  the  author 
of  the  document. 
SUPPt-EMENTARV  INFORMATION: 

Background 

The  NSP.S  (40  CFR  part  60)  and  the 
\ESH.-\P  (40  C;FR  parts  61  and  63) 
provide  that  a  source  owner  or  operator 
mav  request  a  determination  of  whether 
(  erlain  actions  constitute  the 
I  ommencement  of  construction. 
reconstruction,  or  modification.  EPA's 
written  responses  to  these  inquiries  are 


broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  The  NSPS  and  NESHAP  also 
allow  sources  to  seek  permission  to  use 
monitoring  or  recordkeeping  which  is 
different  from  the  promulgated 
requirements.  See  40  CFR  60.13(i), 
61.14(g).  63.8(b)(1),  63.8(f),  and  63.10(f). 
EPA's  written  response  to  these 
inquiries  are  broadly  termed  alternative 
monitoring.  Further,  EPA  responds  to 
written  inquiries  about  the  broad  range 
of  NSPS  and  NESHAP  regulatory 
requirements  as  they  pertain  to  a  whole 
source  categor\'.  These  inquiries  may 
pertain,  for  example,  to  the  type  of 
sources  for  which  a  regulation  is 
applicable,  or  clarification  of  the 
applicable  testing,  monitoring, 
recordkeeping  or  reporting 
requirements. 

EPA  currentlv  compiles  EPA-issued 
NSPS  and  NESHAP  regulatory 
interpretations  pertaining  to 
applicability  determinations  and 
alternative  monitoring,  and  posts  them 
on  the  Applicability  Determination 
Index  (ADI)  on  a  quarterly  basis.  The 
ADI  is  an  electronic  index  on  the 
Internet  with  over  one  thousand  EPA 
letters  and  memoranda  pertaining  to  the 


applicability,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  NSPS  and  NESHAP. 
The  letters  and  memoranda  may  be 
searched  by  date,  office  of  issuance, 
subpart,  citation,  or  by  string  word 
searches. 

Today's  notice  comprises  a  summary 
of  24  of  such  documents  added  to  the 
ADI  on  August  31.  2001.  The  subject, 
author,  recipient,  and  date  (header)  of 
each  letter  and  memoranda  is  listed  in 
this  notice,  as  well  as  a  brief  abstract  of 
the  letter  or  memoranda.  Complete 
copies  of  these  documents  may  be 
obtained  from  the  ADI  at:  http:// 
es.epa.gov/oeca/eptdd/adi.html. 

Summary  of  Headers  and  Abstracts 

The  following  table  identifies  the 
database  control  number  for  each 
document  posted  on  the  ADI  database 
system  on  August  31,  2001.  the 
applicable  category;  the  subpart(s)  of  40 
CFR  part  60,  61.  or  63  (as  applicable) 
covered  by  the  document:  and  the  title 
of  the  document  which  provides  a  brief 
description  of  the  subject  matter.  We 
have  also  included  a  summary  of  each 
abstract  identified  with  its  control 
number  after  the  table. 


ADI  Determinations  Uploaded  on  August  31,  2001 


Control  No 


Category 


Subpart 


Title 


A010OO1 

AO 10002 

M010012 

M010013 

M010014 

M010015 

M010016 

M010017 

Z010003  . 

Z010004  . 

0100039 

0100040  , 

0100052  . 

0100041  . 

0100042  . 

0100043  . 

0100044  . 

0100045  . 
0100046 
0100047 
0100048 
0100049 
0100050  , 
0100051 


Asbestos 
Asbestos 

MACT 

MACT   . 

MACT  

MACT 

MACT 

MACT 

NESHAP 
NESHAP 
NSPS   . 
NSPS 


NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 


M 
M 
N 
S 

S.  A 
T 
S 
B 

H.I 
H 
Kb 
A,  B. 
Ce 
Db 
RR 
GG 
A,  Dc 
A 
Da 
GG 
WWW 
GG 
A.  Db 
Dc.  A 
GG 


Single  family  house  with  astjestos  containing  floor  tile. 
State  authonty  regarding  single-family  house  with  ast)estos 
Applicability  to  process  without  chromic  acid  use 
Alternative  monitonng  for  pulp  &  paper  closed  vent  systems 
Alternative  monitonng' inspection  for  closed  vent  systems 
Halogenated  solvent  cleaning  alternative  method  of  compliance 
Altemative  monitonng  for  pulp  &  paper  closed  vent  systems 
Circumvention  &  case-by-case  MACT  determinations 
Application  cf  Subpart  H  to  DOE  owned.  NRC  licensed  facility. 
Alternative  method  of  detennining  compliance  under  Sutjparl  H. 
Subpart  Kb  application  to  wastewater  detoxification  tanks 
Alternative  monitonng  of  HCI  emissions-hospital  incinerator 

Alternative  monitonng  for  burning  pulp  mill  stnpper  off  gases 

Subpan  RR  testing/waiver  exemption. 

Subpart  GG  alternative  monitoring  plan. 

Shorter  sampling  time  for  initial  fjerformance  testing. 

Modification  issues  for  dense  pack  turbine  project. 

Approval  of  RATA  schedule  for  Subpart  Da  trailer. 

Approval  of  alternative  monitonng  plan  under  Subpart  GG. 

Use  of  a  natural  attenuation  factor 

Request  for  alternative  monitonng  under  Subpart  GG 

Commencement  of  construction 

Request  for  alternative  fuel  usage  recordkeeping  plan 

Request  for  custom  fuel  monitonng  schedule  under  Subpart  GG. 


Abstracts 

Abstract  for  I AOlOOOl): 
Ql.  Does  the  asbestos  NESHAP 
regulation  apply  to  single  family  homes? 

.\\  The  asbestos  NESHAP  program 
applies  to  'facilities  "  which  include, 
institutional,  commercial,  public. 


industrial,  or  residential  structures,  i.e., 
apartments,  condominiums, 
cooperatives.  A  single  family  residence 
or  a  residential  building  having  four  or 
fewer  dwelling  units  is  not  subject  to 
the  asbestos  NESHAP  requirements. 


Q2.  If  asbestos  containing  floor  tile 
and  mastic  were  removed  by  a 
jackhammer.  would  the  resulting  friable 
asbestos  waste  material  be  subject  to  the 
asbestos  NESHAP  regulations' 

A2.  If  a  contractor  removes  greater 
than  160  square  feet  of  asbestos 
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containing  material  (ACM)  by  using  a 
jackhammer.  the  resulting  waste 
material  is  subject  to  the  asbestos 
NESHAP.  However,  in  your  situation, 
the  asbestos  NESHAP  would  not  apply. 
The  "All  Other  Asbestos  Projects" 
citation  from  the  COMAR  may  apply  to 
your  situation. 

Q3.  What  is  the  definition  of  "hand 
pressure"' 

A3.  There  is  no  definition  for  "hand 
pressure"  in  the  asbestos  NESHAP 
regulations.  There  is  a  reference  to 
"hand  pressure"  under  the  definition 
for  regulated  asbestos  containing 
material.  In  a  July  1992  applicability 
determination,  the  Agency  wrote  that 
vinyl  asbestos  tile  in  good  condition,  if 
subject  to  certain  forces,  i.e., 
mechanical,  weather  or  aging  can  be 
weakened  to  the  point  where  it  can 
become  friable  because  it  can  be 
crumbled,  pulverized  or  reduced  to 
powder  by  hand  pressure.  Using  the 
jackhammer  on  asbestos  containing  tile 
has  a  high  probability  for  significant 
fiber  release.  The  tile  becomes  regulated 
asbestos  containing  materia]  and  subject 
to  the  asbestos  NESHAP  because  using 
a  jackhammer  grinds  or  abrades  the 
normally  non-friable  material. 

Abstract  for  (AOl 00020): 

Q:  Why  would  a  State  and  not  the 
EPA  have  jurisdiction  over  asbestos  in 
the  case  of  a  single-family  home'' 

A:  Single-family  homes  are  not 
considered  "facilities'  under  the 
asbestos  NESHAP.  thus  no  Federal  laws 
or  regulations  are  implicated.  In 
addition,  the  State  in  this  case  has  an 
equivalent  asbestos  NESHAP  program, 
to  which  EPA  generally  defers.  Thus, 
the  State  takes  the  lead  in  implementing 
the  asbestos  NESHAP  program  in  the 
State.  The  determination  letter  provides 
further  guidance  on  technical  issues. 

Abstract  for  (M010012): 

Q.  A  facility  operates  a  tank  to 
produce  a  protective  conversion  coating 
on  magnesium  parts  using  an  anodic 
process  but  no  chromic  acid  is  added  to 
the  tank.  Is  the  tank  subject  to  the 
Chromium  NESHAP' 

A,  No.  Chromium  anodizing  is 
defined  under  Subpart  N  40  CFR  63.341 
as  the  electrolytic  process  by  which  an 
oxide  layer  is  produced  on  the  surface 
of  a  base  metal  for  functional  purposes 
using  a  chromic  acid  solution  Because 
the  facility  does  not  use  a  chromic  acid 
solution  in  the  tank,  EPA  has  concluded 
that  this  process  is  not  an  anodizing 
process  that  is  regulated  bv  the 
Chromium  NESHAP. 

Abstract  for  (M010013): 

Q.  Can  continuous  monitoring  of 
vacuum  indication  on  the  negative 
pressure  sections  for  both  the  Low 
Volume  High  Concentration  (LVHC)  and 


High  Volume  Low  Concentration 
(HVLC)  gas  collection  systems  be  used 
instead  of  conducting  the  30-day 
inspections  required  by  MACT  for 
closed  vent  svstems  specified  in  40  CFR 
63.453(k){2)' 

A.  Yes.  EPA  will  approve  an 
altemative  monitoring  method  proposed 
to  continuously  monitor  vacuum 
indication  on  the  negative  pressure 
sections  for  both  the  LVHC  and  HVLC 
collection  systems  with  an  additional 
requirement  to  perform  a  visual  area 
sur\-ey  once  a  quarter  after  loss  of 
vacuum. 

Abstract  for  (MO  1001 4): 

Q  Will  EPA  approve  a  proposal  to 
inspect  the  closed-vent  arid  closed 
collection  systems  once  every  calendar 
month,  with  at  least  14  days  elapsed 
time  between  inspections,  instead  of 
once  ever\'  30  days  as  specified  in  40 
CFR  63.453(k)  and  (1)' 

A.  Yes. 

Abstract  for  (M01D015): 

Q.  Will  EPA  approve  an  "altemative 
standard  "  in  accordance  with  40  CFR 
63.464(d)  for  measuring  compliance 
with  40  CFR  Pari  63.  subpart  T? 

.\  Yes  EPA  will  approve  an 
alternative  method  of  compliance  that 
includes  additional  monitoring 
parameters. 

Abstract  for  (M010016): 

Q.  Can  amperage  loading  on  the 
scrubber  fan  be  used  instead  of  gas 
scrubber  vent  gas  inlet  fiow  rate 
measurements  to  ensure  compliance 
with  the  HAP  removal  requirements  of 
40  CFR  63  445' 

A.  Yes,  provided  the  appropriate 
monitoring  values  for  the  vent  gas  motor 
amperage  established  during  the  initial 
performance  test  are  approved  bv  the 
designated  regulator\'  agency. 

Abstract  for  (MOl  001 7): 

Q:  What  is  the  time  period  that  EPA 
considers  when  acting  on  an  application 
for  a  new  synthetic  minor  permit  or  a 
change  to  an  existing  svnthetic  minor 
permit  for  purposes  of  circumvention  of 
112(g)' 

A:  The  EPA  views  any  new 
construction,  any  proposal  for  ne^ 
construction,  or  any  relaxation  of 
synthetic  minor  limits  within  5  vears  of 
the  initial  permit  as  evidence  of  a 
potential  phased  constmction  for  a 
source. 

Abstract  for  (ZO 10003): 

Q:  Will  a  facility  which  is  both  owned 
by  the  Department  of  Energy  (DOE)  and 
licensed  and  regulated  by  the  .Nuclear 
Regulatory  Commission  (NRC)  be 
subject  to  40  CFR  part  61 .  subpart  H' 

A:  Yes.  Subpart  H  applies  to  anv 
facility  which  is  owned  or  operated  by 
the  DOE. 

Abstract  for  (ZQ10004): 


Q:  Are  high-volume  air  samplers  an 
acceptable  alternative  to  continuous 
stack  monitoring  for  demonstrating 
compliance  with  40  CFR  Part  61, 
subpart  H' 

A:  Yes.  The  proposal  meets  the 
criteria  specified  in  40  CFR  61.93(b)(5). 

Abstract  for  (0100039) 

Q.  Is  NSPS  subpart  Kb  applicable  to 
three  existing  100,000  gallon  wastewater 
detoxification  tanks' 

A.  No  For  reasons  other  than  those 
submitted  bv  the  company  EPA  agrees 
that  .NSPS  subpart  Kb  does  not  applv  to 
the  tanks.  See  the  letter  below  for  EPA's 
discussion  of  all  pertinent  and  specific 
information  used  in  this  determination. 
The  letter  also  addresses  and  discusses 
why  the  reasons  submitted  bv  the 
company  to  try  to  support  this  decision 
were  not  used 

Abstract  for  (0100040): 

Ql   Does  the  Federal  hospital/ 
medical,  infectious  waste  incinerator 
(HMIWn  section  lll(d)/129  plan, 
subpart  HHH,  allow  the  use  of 
continuous  emission  monitoring 
systems  (CEMS)  for  determining 
compliance  with  the  HCI  emissions 
limitation  instead  of  the  stipulated 
methods — monitoring  sorbent  fiow  rates 
and  use  of  EPA  Reference  Test  Method 
26' 

Al:  Yes.  40  CFR  62  14452(1)  allows 
use  of  CEMS  to  demonstrate  compliance 
with  the  HCI  emissions  limitation, 
providing  the  HMIWI  owner/operator: 
(1)  Determines  compliance  using  a  12- 
hour  rolling  average,  calculated  each 
hour  as  the  average  of  the  previous  1 2 
operating  hours  (not  including  startup, 
shutdown,  or  malfunction):  (2) 
determines  the  measured  HCI 
concentrations  on  an  adjusted  basis,  7 
percent  oxygen.  Atx.  and  (3)  operates 
the  CEMS  in  accordance  with  applicable 
EPA  performance  specifications,  quality 
assurance  and  quality  control 
requirements  under  appendices  B  and  F 
of  40  CFR  part  60 

Q2:  Because  EPA  has  not  promulgated 
performance  specifications,  quality 
assurance  and  quality  control 
requirements  for  hvdrogen  chloride 
CEMS.  can  EPA  now  appro\  e  a  request 
for  use  of  CEMS  to  determine  HC;i 
emission  rates  and  compliance  with 
subpart  HHH 

A2   Yes   providing  the  altemative  HCI 
monitoring  request  includes  or 
references  acceptable  performance 
specifications  (PS),  and  quality 
assurance'quality  control  [Q.\QC] 
requirements  EP.^  has  determined  that 
the  proposed  use  of  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  CEMS  manual,  Revision  No  6, 
lanuary  1996  will  prD\ide  acceptable  PS 
and  QA/QC  requirements. 
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Abstract  for  (0100041): 

Q;  Will  EPA  grant  a  facility  a  testing 
waiver/extt'osion  for  its  reconstructed 
3L  coating  line  and  associated  thermal 
oxidizer  where  the  facility  would  be 
required  to  test  the  same  line  to  show 
compliance  with  other  State  and  federal 
regulations  within  a  "short"  period  of 
time' 

A:  No.  EPA  will  not  grant  a  testing 
waiver/extension  because  the  eighteen 
months  betw>n^n  the  required  subpart 
RR  complianre  test  and  the  deadline 
date  for  the  MP(  ,A  test  is  too  lung. 

Abstract  for  (0100042): 

Ql:  Will  monitoring  of  fuel  nitrogen 
content  be  required  if  natural  gas  is  the 
iinlv  fuel  fired  in  each  turbine? 

Al:  No. 

Q2:  W'ill  daily  monitoring  of  sulfur  be 
required  if  only  pipeline  quality  natural 
gas  is  fired? 

A2:  No.  The  monitoring  schedule 
from  I'  S  EPA's  national  guidance  for 
subpart  GG,  dated  August  14,  1987, 
should  be  used  for  sulfur  monitoring 
when  natural  gas  is  fired. 

Abstract  for  (0100043): 

Q:  Mav  the  sampling  time  for  Method 
9  opacify  testing  while  burning  fuel  oil 
in  a  boiler  be  reduced  to  one  hour  per 
boiler.'' 

A:  Yes.  In  this  particular  case,  the 
shorter  test  sampling  time  may  be 
reduced  to  one  hour  for  Boilers  4  and 
5  while  burnmg  fuel  oil  because  the 
construction  permit  is  so  restrictive  that 
3  hours  of  initial  performance  testing 
would  consume  a  significant  portion  of 
the  annual  operating  tinif  allowed  for 
these  boilers  vshiK'  burning  fuel  oil. 

Abstract  for  (0100U44): 

Q:  Does  the  installation  of  Dense  Pack 
turbine  blades  constitute  a 
modification? 

A  Probably  not.  Although  such  a 
project  would  constitute  a  nonroutine 
phvsic;al  change  under  PSD.  it  would 
nut  be  a  modification  under  PSD  (as 
well  as  NSPS)  if  there  were  not  an 
associated  emissions  increase  as  defined 
undf-r  the  respective  PSD  and  NSPS 
rulf's 

Abstract  for  (0100045): 

Q:  Will  EPA  allow  a  reduced 
frequency  of  Relative  Accuracy  Test 
.•\udits  (RATAsj  for  an  infrequently 
operated  boiler? 

A:  Yes.  In  this  particular  case,  the 
boiler  is  operated  only  8  days  per  year 
as  a  peaking  unit  EPA  believes  that  it 
is  reasonable  to  provide  for  some 
reduction  in  quality  assurance  testing 
for  the  continuous  emissions  monitors, 
as  long  as  the  boiler  meets  acid  rain 
program  requirements  at  40  CFR  Part  75, 
ami  operates  a.s  a  peaker. 
Abstract  for  (0100046): 


Q:  Will  EPA  relieve  a  facility  that  uses 
only  pipeline  quality  natural  gas  of  the 
nitrogen  monitoring  requirements? 

A:  Yes. 

Q:  May  a  facility  use  the  sulfur 
monitoring  requirements  in  sections 
2.3.1.4  and  2.3.3.1  of  Appendix  D  to 
Part  75  in  lieu  of  40  CFR  60.334(b)  and 
60.335(a)? 

A:  Yes. 

Q:  Is  a  nitrogen  CEM  a  permissible 
alternative  to  the  monitoring 
requirements  at  40  CFR  60.334(a)  and 
60.335(c)(2)? 

A:  Yes. 

Abstract  for  (0100047): 

Q:  May  a  landfill  use  a  natural 
attenuation  factor  for  fugitive  landfill 
gas  control  for  the  purpose  of  State  fee 
reports  and  emission  inventories? 

A:  No.  Natural  attenuation  was 
evaluated  during  the  rulemaking 
process  for  40  CFR  part  60,  subpart 
WWW.  Analysis  by  the  U.S.  EPA 
determined  that  there  was  insufficient 
oxygen  and  residence  time  for  aerobic 
biofiltration  to  be  a  significant  removal 
pathwav. 

Abstract  for  (0100048): 

Ql:  Is  nitrogen  monitoring  of  either 
natural  gas  or  landfill  gas  required? 

Al:  Nitrogen  monitoring  of  landfill 
quality  natural  gas  is  not  required. 
Nitrogen  monitoring  of  landfill  gas  will 
be  waived  if  EPA  receives  adequate 
information  that  the  landfill  gas  in 
question  contains  very  little  fuel-bound 
nitrogen. 

Q2:  Will  EPA  permit  a  facility  not  to 
perform  sulfur  monitoring  when  natural 
gas  and  landfill  gas  are  used? 

A2:  No.  However,  this  particular 
facility  provided  data  on  the  sulfur 
content  of  each  type  of  fuel.  This  data 
showed  that  the  sulfur  content  w^as 
minimal.  Therefore,  the  facility  may 
begin  at  semi-annual  testing. 

Abstract  for  (0100049): 

Q:  DidTenneco  commence 
construction  when  it  internally 
obligated  funds  for  the  purpose  of 
modifying  a  boiler  prior  to  June  19, 
1984,  thereby  not  triggering  NSPS, 
subpart  Db  applicability? 

A:  No.  For  tne  purposes  of  subpart  A. 
there  was  no  contractual  obligation  to 
construct  an  affected  facility. 

Q:  Does  the  installation  of  sampling 
ports  on  a  boiler  constitute 
commencement  of  construction? 

A:  No.  The  ports  were  installed  to 
gather  data  for  planning  and  design 
work,  or  other  unrelated  activities, 
which  does  not  constitute 
commencement  of  construction, 
reconstruction,  or  modification. 
Abstract  for  (0100050): 
Q:  Will  EPA  grant  Tyson  Foods  an 
alternative  fuel  usage  recordkeeping 
plan  under  subpart  Dc? 


A:  Yes.  The  specific  recordkeeping 
requirements  for  the  facility  are 
included  in  Attachment  A  to  the 
response  letter. 

Abstract  for  (0100051): 

Ql:  Will  EPA  approve  the  waiver  of 
monitoring  fuel  bound  nitrogen  for 
facilities  using  only  pipeline  quality 
natural  gas? 

Al:  Yes. 

Q2:  What  should  the  sulfur 
monitoring  schedule  be  for  peaking-only 
units  that  use  only  natural  gas  and 
operate  only  during  the  summer 
months? 

A2:  These  types  of  peaking  units  test 
once  per  month  during  the  initial  ozone 
season  (May-September).  If  this  shows 
little  variability,  then  sulfxir  monitoring 
should  be  conducted  once  per  season 
thereafter. 

Abstract  for  (0100052): 

Q:  A  company  intends  to  burn 
stripper  off  gases  (SOGs)  from  pulping 
processes  in  a  boiler  subject  to  subpart 
Db,  which  would  cause  the  facility  to 
exceed  the  subpart  Db  NO\  emission 
limits.  The  company  requests 
permission  to  use  an  alternative 
monitoring  procedure  for  N0\  which 
will  consist  of  correcting  the  continuous 
NO\  monitoring  data  by  subtracting  the 
NOx  contribution  from  burning  SOGs.  Is 
this  acceptable? 

A:  No.  Since  the  combustion  of  SOGs 
in  the  boiler  is  not  exempt  from  NSPS 
subpart  Db,  the  proposed  alternative   • 
monitoring  procedure  is  not  acceptable. 
However.  EPA's  OAQPS  has  agreed  to 
initiate  rulemaking  to  amend  the 
subpart' Db  regulation  to  allow  the 
establishment  of  an  alternative  NOx 
standard  for  pulp  mills,  similar  to  the 
provision  in  40  CFR  B0.44b(n  for 
chemical  manufacturing  plants  and 
petroleum  refineries  which  combust 
byproduct/waste. 

Dated:  November  6.  2001 
Michael  M.  Stahl. 
Director.  Office  of  Compliance. 
|FR  Doc  01-286;j2  Filed  11-14-01;  8:45  am] 
BILUNG  CODE  G560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7104-3] 

Preparation  of  Third  U.S.  Climate 
Action  Report 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice:  request  for  public 

comments, 

summary:  In  June  1992,  the  United 
States  signed,  and  later  ratified  in 
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October,  the  United  Nations  Framework 
Convention  on  Climate  Change 
(UNFCCC).  Pursuant  to  the  national 
communication  reporting  requirements 
under  Articles  4.2  and  12  of  the 
Convention  and  to  guidelines  later 
adopted  bv  the  INFCCC  Conference  of 
the  Parties  (COP),  the  United  States 
submitted  the  first  U.S.  Climate  Action 
Report  (CAR)  to  the  UNFCCC  Secretariat 
in  1994  and  the  second  in  1997.  The 
U.S.  Government  has  prepared  an  initial 
draft  of  the  third  national 
communication  for  public  review.  The 
purpose  of  this  announcement  is  to 
notify  interested  members  of  the  public 
of  the  opportunity  to  submit  input  on 
the  draft  text  of  the  national 
communication  before  the  final 
document  is  completed. 
DATES:  Written  comments  should  be 
received  on  or  before  noon.  December 
17.  2001. 

ADDRESSES:  Comments  should  be 
submitted  to  Mr.  Reid  P.  Har\'ey  via  e- 
mail  at  han'ey. reid@epa.gov  or  via 
postal  mail  to  Reid  P  Harvev.  U.S. 
Environmental  Protection  Agency. 
Office  of  Atmospheric  Programs  (Mail 
Stop  6204N).  1200  Pennsylvania 
Avenue,  NW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Reid  P.  Harvey.  Office  of  .Atmospheric 
Programs,  U.S.  Environmental 
Protection  Agencv  at  (202)  564-9429. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  the  UNFCCC's 
reporting  requirements  as  specified  in 
Articles  4.2  and  12.  and  following 
reporting  guidelines  developed  (and 
adopted  by  the  INFCCC  COP  at  its  first 
session),  the  United  States  prepared  the 
U.S.  Climate  Action  Report  (CAR)  and 
submitted  it  to  the  UNFCCC  Secretariat 
in  October  1994. 

.•\t  the  Second  COP.  the  Parties 
requested  developed  countrv  Parties  to 
the  Convention  to  submit  to  the 
UNFCCC  Secretariat,  in  accordance  with 
Articles  12.1  and  12.2  of  the 
Convention,  a  second  national 
communication  by  April  15.  1997. 
Parties  who  submitted  first  reports  in 

1996  were  to  provide  an  updaie  by  the 

1997  deadline  and  Parties  with 
economies  in  transition  were  to  provide 
their  second  communication  bv  .April 
15,  1998.  Developing  countr>-  Parties 
have  different  guidelines  and  due  dates 
for  their  national  communications.  The 
United  States  submitted  its  second 
national  communication  to  the  UNFCCC 
Secretariat  in  [ulv  1997. 

At  the  Fifth  COP  in  1999.  the  Parties 
updated  the  guidelines  for  preparation 
of  national  communications  (see  FCCC/ 


CP/1 999/7).  This  document  is  available 
on  the  Internet  at  http://^>^^■w  unfccc.int/ 
resource/ cop5.html  In  addition,  the 
Parties  requested  that  third  national 
communications  be  submitted  no  later 
than  November  30.  2001.  However,  the 
U.S.  is  not  able  to  meet  this  deadline 
and  plans  to  submit  the  document  by 
late  !anuar>-  2002, 

The  U.S.  issued  a  Federal  Register 
notice  on  March  19.  2001  (66  FR  15470- 
15471)  to  provide  an  opportunity  for  the 
public  to  submit  input  on  the  issues 
covered  in  the  third  national 
communication.  A  copy  of  the  Federal 
Register  notice  can  be  found  on  the 
Internet  at  http     \\^^■^^■  .epa.gov/ 
globahvarrning/publications/actions/ 
FFiL-6954-l.pdf  Two  comments  were 
submitted  by  members  of  the  public  in 
response  to  that  notice. 

The  Third  United  Stales  Climate  Action 
Report  (CAR) 

The  third  CAR  provides  an  update  on 
key  activities  conducted  by  the  U.S. 
since  the  second  CAR,  an  inventor>'  of 
U.S.  greenhouse  gas  emissions  and 
sinks,  an  estimate  of  the  effects  of 
mitigation  measures  and  policies  on 
future  emissions  levels,  and  a 
description  of  U.S.  involvement  in 
international  programs,  including 
associated  contributions  and  funding 
efforts.  In  addition,  the  text  discusses 
U.S.  national  circumstances  that  affect 
U.S.  vulnerability  and  responses  to 
climate  change  Finally,  the  CAR 
presents  information  on  the  U.S.  Global 
Change  Research  Program.  Global 
Climate  Obser\ing  Systems  (GCOS).  and 
adaptation  programs. 

Table  of  Contents  of  the  Third  US  CAR 

1.  Executive  summar>- 

2.  National  circumstances 

3.  Greenhouse  gas  inventor\' 

4.  Policies  and  measures 

5.  Projections  and  effects  of  policies  and 

measures 

6.  Vulnerability  assessment,  climate 

change  impacts,  and  adaptation 
measures 

7.  Financial  resources  and  transfer  of 

technology 
8  Research  and  systematic  observation 
9.  Education,  training,  and  public 

awareness 

Public  Input  Process 

This  Federal  Register  notice  solicits 
comments  on  the  draft  chapters  listed 
above  The  individual  chapters  are 
posted  on  the  Internet  and  mav  be 
downloaded  from  the  national 
communication  web  site  listed  at  the 
following  web  site:  httpi.^/wM-v^-.epa.gov/ 
gJobalwarming/nwinsite  html  However, 
two  chapters  (the  executive  summarj 


and  chapter  5  on  projections)  are  not  yet 
complete,  but  will  be  made  available  for 
public  comment  in  approximately  two 
weeks  through  posting  on  the  web  site. 
Comments  may  be  submitted  to  the 
contact  listed  above.  Comments  on  each 
of  the  chapters  will  be  due  within  30 
days  (!f  release,  either  through  notice  in 
the  Federal  Register  or  posting  on  the 
web  site.  As  the  U.S.  submission  will 
already  be  delayed  by  approximately 
two  months  beyond  its  deadline,  a 
longer  review  period  is  not  possible. 

You  may  view  the  1997  U.S.  Climate 
Action  Report  on  the  Internet  at: 
http://v^'Vi-H-. state. gov/\\i\-w/global/oes/ 
97climate—report/index.html. 

Dated:  November  9,  2001. 
Robert  Brenner. 

Acting  Assistant  Administrator.  Office  of  Air 
and  Radiation. 

:fR  Dcx:.  01-28736  Filed  1 1-14-01;  8:45  ami 

BILUNG  CODE  6560-SO-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7103-6) 

Final  NPDES  General  Permit  for 
Discharges  From  the  Oil  and  Gas 
Extraction  Point  Source  Category  to 
Coastal  Waters  in  Texas  (TXG330000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  issuance  of  NPDES  general 

permit 

summary:  EPA  Region  6  today  issues  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  regulating  discharges  from  oil 
and  gas  wells  in  the  Coastal  Subcategon.' 
in  Texas  and  regulating  produced  water 
discharges  from  wells  in  the  Striper  and 
Offshore  Subcategories  which  discharge 
into  coastal  waters  of  Texas 

The  permit  prohibits  the  discharge  of 
drilling  fluid,  drill  cuttings,  produced 
sand  and  well  treatment,  completion 
and  workover  fluids.  Produced  water 
discharges  are  prohibited,  except  from 
wells  in  the  Stripper  Subcategor)' 
located  east  of  the  98th  meridian  whose 
produced  water  comes  from  the  Carrizo/ 
Wilcox,  RekJaw  or  Bartosh  formations  in 
Texas.  Discharge  of  dewatering  effluent 
is  prohibited,  except  from  reserve  pits 
which  have  not  received  drilling  fluids 
and/or  drill  cuttings  since  Januar\  15, 
1997.  The  discharge  of  deck  drainage, 
formation  test  fluids,  sanitarv  waste. 
domestic  waste  and  miscellaneous 
discharges  is  authorized.  All  of  the 
authorized  discharges  have  effluent 
limitations. 
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DATES:  Thp  limits  and  monitoring 
rt^quironients  in  this  permit  shall 
become  effective  on  December  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  Smith,  EP.-\  Region  6.  1445  Ross 
.\venue.  Dallas,  Texas  75202-2733, 
telephone  (214)  665-2145.  This  final 
permit  can  also  be  found  on  the  Internet 
at  http://^^^\^\•. epci.gov/earthlr6/6wq/ 
6\vq.htm. 

SUPPLEMENTARY  INFORMATION:  Regulated 
categories  and  entities  include: 


Category 


Examples  of  regulated 

entities 


Industry  Operators  of  oil  and  gas 

wells  in  the  Coastal 
Sutx;ategory  of  the  Oi! 
and  Gas  Extraction 
Point  Source  Cat- 
egory 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  tvpes  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action   Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  Part  I, 
.Section  A  1  of  this  permit.  If  you  have 
questiims  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section 

Pursuant  to  section  402  of  the  Clean 
Water  Act  (CVVA),  33  U.S.C.  1342.  EPA 
proposed  and  solicited  public  comment 
on  NPDES  General  Permit  TXG330000 
at  6b  FR  6607  (January  22.  2001).  The 
comment  period  closed  on  March  23, 
2001   Region  5  received  written 
comments  from  the  International 
Association  of  Drilling  Contractors.  The 
Association  requested  minor  changes  to 
two  of  the  Miscellaneous  Discharges: 
specifically,  the  term  "desalination  unit 
discharge"  would  be  more  descriptive  if 
termed  "distillation  and  reverse  osmosis 
brine",  and  the  definition  of 
"uncontaminated  water"  should  be 
expanded  to  include  seawater  cooling 
overboard  discharge,  chain  locker 
effluent  and  firemain  system  discharge. 
Those  changes  were  made  in  the  final 
permit.  The  Association  also  asked  EPA 
to  add  a  permit  requirement  for 
permittees  to  inform  contractors  and 
subcontractors  of  any  permit  conditions 
effecting  operations  they  have  been 
contracted  to  perform   In  response,  EPA 
has  added  language  to  Part  I.  Section  B 
of  the  final  permit  requiring  operators  to 


take  reasonable  steps  to  assure  regulated 
pollutants  are  not  unlawfully 
discharged  by  third  parties.  This 
language  was  in  the  1995  Coastal 
Produced  Water  General  Permit,  one  of 
the  predecessor  permits  to  today's 
permit,  but  was  omitted  from  the  draft 
version  of  today's  permit. 

Other  Legal  Requirements 

A.  State  Certification 

Under  section  401(a)(1)  of  the  Clean 
Water  Act,  EPA  may  not  issue  an 
NPDES  permit  until  the  State  in  which 
the  discharge  will  originate  grants  or 
waives  certification  to  ensure 
compliance  with  appropriate 
requirements  of  the  Act  and  State  law. 
The  Railroad  Commission  of  Texas 
waived  certification  of  the  permit. 

B.  National  Environmental  Policy  Act 

EPA's  regulations  at  40  CFR  part  6. 
subpart  F,  which  implement  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4331,  et  seq.. 
provide  the  procedures  for  carrj'ing  out 
the  NEPA  environmental  review  process 
for  the  issuance  of  new  source  NPDES 
permits.  The  purpose  of  this  review 
process  is  to  determine  if  any  significant 
environmental  impacts  are  anticipated 
by  issuance  of  NPDES  permits 
authorizing  discharges  from  new 
sources.  In  order  to  make  this 
determination,  EPA  prepared  an 
environmental  assessment  in 
accordance  with  40  CFR  6.604.  Based  on 
this  environmental  assessment 
document.  EPA  has  determined  that 
there  will  be  no  significant  impact  as 
the  result  of  issuing  today's  permit 
adding  coverage  of  discharges  from  new 
sources.  Several  comments  were 
received  during  the  30-day  agency  and 
public  review  period  on  EPAs 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  but  none 
warranted  preparation  of  an 
Environmental  Impact  Statement  or 
revision  to  the  Environmental 
Assessment  or  Finding  of  No  Significant 
Impact.  A  Statement  of  Findings 
documenting  the  cofnpletion  of  EPA's 
NEPA  review  process  on  this  permit 
action  has  been  signed  by  the  Regional 
Administrator. 

C.  Endangered  Species  Act 

When  EPA  issued  the  previous  Permit 
TXG3300GO.  effective  October  21,  1993, 
covering  existing  sources,  but  not  New 
Sources,  the  United  States  Fish  and 
Wildlife  Service  concurred  with  EPA's 
finding  that  the  permit  was  unlikely  to 
adversely  affect  any  threatened  or 
endangered  species  or  its  critical 
habitat.  When  EPA  issued  Permit 


TXG290000.  effective  February  8,  1995, 
the  Ser\ice  also  concurred  with  EPA's 
finding  that  the  permit  was  unlikely  to 
adversely  affect  any  threatened  or 
endangered  species  or  its  critical 
habitat.  The  Region  found  that  adding 
New  Source  coverage  to  the  permit  is 
also  unlikely  to  adversely  affect  any 
threatened  or  endangered  species  or  its 
critical  habitat.  EPA  received  written 
concurrence  from  the  United  States  Fish 
and  Wildlife  Service  on  May  2.  2001. 
and  from  the  National  Marine  Fisheries 
Service  on  May  1.  2001.  on  this 
determination. 

D.  Magnuson-Stevens  Fishery 
Consen'ation  and  Management  Act 

The  1996  amendments  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  set 
forth  a  new  mandate  to  identify  and 
protect  important  marine  and 
anadromous  fisheries  habitats.  The 
purpose  of  addressing  habitat  in  this  act 
is  to  further  the  goal  of  maintaining 
sustainable  fisheries.  Guidance  and 
procedures  for  implementing  these 
amendments  are  contained  in  National 
Marine  Fisheries  Service  regulations  (50 
CFR  600.805-600.930).  These 
regulations  specify  that  any  Federal 
agency  that  authorizes  or  proposes  to 
authorize  an  activity  which  would 
adversely  affect  an  Essential  Fish 
Habitat  is  subject  to  the  consultation 
provisions  of  the  Manguson-Stevens 
Act.  The  Texas  Coastal  Subcategory 
areas  covered  by  this  general  permit 
include  Essential  Fish  Habitat 
designated  under  the  Magnuson-Stevens 
Act. 

Based  on  the  prohibitions  and 
limitations  and  other  requirements 
contained  in  this  proposed  general 
permit,  as  well  as  the  Essential  Fish 
Habitat  Assessment  prepared  for  this 
permit  reissuance,  the  Region  found  that 
issuance  of  this  permit  is  unlikely  to 
adversely  affect  Essential  Fish  Habitat. 
EPA  received  w  ritten  concurrence  dated 
November  29.  2000.  fi-om  the  National 
Marine  Fisheries  Service  on  this 
determination. 

E.  Coastal  Zone  Management  Act 

The  Coastal  Zone  Management  Act 
and  its  implementing  regulations  (15 
CFR  part  930)  require  that  any  Federally 
licensed  or  permitted  activity  affecting 
the  coastal  zone  of  a  state  with  an 
approved  Coastal  Zone  Management 
Program  be  consistent  with  that 
Program.  EPA  has  concluded,  based  on 
the  conditions,  limitations  and 
prohibitions  of  this  permit  that  the 
discharges  associated  with  this  permit 
are  consistent  with  the  Texas  Coastal 
Management  Program  goals  and 
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policies.  EPA  received  a  consistency 
determination  from  the  Texas  Coastal 
Coordination  Council  on  Februarj'  13. 
2001. 

F.  Historic  Preservation  Act 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places  are  not  authorized  to  discharge 
under  this  permit. 

G.  Economic  Impact  (Executive  Order 
128661 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulaton.'  action  "  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  EPA  has  determined  that  this 
general  permit  is  not  a  "significant 
regulatory'  action  "  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  formal  OMB  review  prior 
to  proposal. 

H.  Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  spq..  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  conUol  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

/.  Regulatory  Flexibility  Art 

The  Regulator%'  Flexibilitv  Act.  5 
U.S.C.  601  et  seq.  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  permit  is  not  a  "rule" 
subject  to  the  Regulatory  Flexibility  Act. 
EPA  prepared  a  regulatory  flexibility 
analysis,  however,  on  the  promulgation 
of  the  Coastal  Subcategory  guidelines  on 


which  many  of  the  permit's  effluent 
limitations  are  based.  That  analysis 
shows  that  compliance  with  the  permit 
requirements  will  not  result  in  a 
significant  impact  on  dischargers, 
including  small  businesses,  covered  by 
this  permit.  EP.A  Region  6.  therefore. 
conj:ludes  that  the  permit  being  issued 
today  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

/.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Public 
Law  104—4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See. 
e.g..  UMRA  section  201.  "Each  agency 
shall  •   *   *  assess  the  effects  of  Federal 
regulatory  actions  *    *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)) 
UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"'  and  "rule  "  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  the  Administrative 
Procedure  Act  (APA).  or  anv  other 
law.*   *   *" 

NTDES  general  permits  are  not 
""rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  Clean  Water  Act  (CWA). 
While  EPA  publishes  a  notice  to  solicit 
public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CW.^ 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing."  Thus. 
NPDES  general  permits  are  not  "rules" 
for  RFA  or  UMRA  purposes. 

EPA  thinks  it  is  unliKely  that  this 
permit  issuance  would  contain  a 
Federal  requirement  that  might  result  in 
expenditures  of  SlOO  million  or  more 
for  State,  local  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  Agency  also  believes 
that  the  permit  issuance  would  not 
significantly  nor  uniquely  affect  small 
governments.  For  UMRA  purposes, 
"small  governments"  is  defined  by 
reference  to  the  definition  of  "small 
governmental  jurisdiction"  under  the 
RFA.  (See  UMRA  section  102(1). 
referencing  2  U.S.C.  658.  which 
references  section  601(5)  of  the  RFA.) 


Small  governmental  jurisdiction" 
means  governments  of  cities,  counties, 
towns,  etc..  with  a  population  of  less 
than  50.000.  unless  the  agency 
establishes  an  alternative  definition. 
The  permit  issuance  also  would  not 
uniquely  affect  small  governments 
because  compliance  with  the  permit 
conditions  affects  small  governments  in 
the  same  manner  as  any  other  entities 
seeking  coverage  under  the  permit 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act. 
as  amended  (33  U.S.C.  1251  et  seq:  the 
"Act"'),  this  permit  regulates  discharges 
from  existing  source  and  Nev\  Source  oil 
and  gas  wells  in  the  Coastal  Subcategory 
of  the  Oil  and  Gas  Extraction  Point 
Source  Category  (40  CFR  part  435. 
subpart  D)  in  Texas.  In  addition,  this 
permit  regulates  produced  water  from 
the  Stripper  and  Offshore  Subcategories 
which  discharges  into  coastal  waters  of 
Texas.  The  discharges  are  regulated  in 
accordance  with  effluent  limitations  and 
other  conditions  set  forth  in  Parts  I  and 
II  of  this  permit. 

In  order  for  discharges  to  be 
authorized  by  this  permit,  operators  of 
facilities  discharging  waste  waters  from 
oil  and  gas  wells  must  submit  written 
notification  to  the  Regional 
Administrator  that  they  intend  to  be 
covered  (See  Part  I. A. 2).  For  existing 
leases,  the  notification  must  be 
submitted  no  later  than  45  days  after  the 
effective  date  of  this  permit.  For  leases 
obtained  subsequent  to  the  effective 
date  of  this  permit,  the  notification  must 
be  submitted  at  least  fourteen  days  prior 
to  the  beginning  of  the  discharge.  Unless 
otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  operators  requesting 
coverage  are  authorized  to  discharge 
under  this  general  permit.  Operators 
who  fail  to  notify  the  Regional 
Administrator  of  intent  to  be  covered 
are  not  authorized  to  discharge  under 
this  general  permit. 

Facilities  which  may  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  not  authorized  to  discharge  under 
this  permit. 

This  permit  shall  become  effective  at 
midnight.  Central  Standard  Time  on 
December  17.  2001. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
Central  Time  on  December  15.  2006. 
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Dated;  November  1.  2001. 

Jack  V.  Fei^uson, 

Aituig  Dirvrtor.  Water  Quality  Protection 
Division.  Region  6. 

Part  I 

Sertion  A.  Permit  Applicabilit\  and 
Coverage  Conditions 

i    Discharges  Covered 

This  permit  regulates  discharges  from 
existing  source  and  New  Source  oil  and 
gas  wells  in  the  Coastal  Subcategory  of 
the  Oil  and  Gas  Extraction  Point  Source 
Category  (40  CFR  part  435.  subpart  D)  in 
Texas.  In  addition,  this  permit  regulates 
[)rodured  water  from  the  Stripper  and 
Offshore  Subcategories  which 
discharges  into  coastal  waters  of  Texas. 

2.  Notice  of  Intent  (NOI)  To  Be  Covered 

Operators  of  leases  (or  lease  blocks) 
desiring  authorization  to  discharge 
under  this  general  iVPDES  permit  must 
submit  a  written  Notice  of  Intent  (NGI) 
to  be  covered.  Operators  of  facilities 
having  onlv  produced  water  and 
produced  sand,  whose  discharge  is 
prohibited  by  this  permit,  are 
dutnmaticallv  covered  and  a  written 
NOI  to  be  covered  bv  this  permit  is  not 
required  of  these  facilities.  The  NOI 
shall  include  the  legal  name  and 
address  of  the  operator,  the  lease  (or 
lease  block)  number  assigned  bv  the 
Railroad  (Commission  of  Texas  or.  if 
none,  the  name  commonlv  assigned  to 
the  lease  area,  and  the  type  of  facilities 
located  within  the  lease  (or  lease  block). 
For  .New  Source  discharges  las  defined 
in  40  CFR  pari  435.  subpart  D),  the  NOI 
must  also  identifv  anv  facility  which  is 
a  New  Source  and  state  the  date  on 
which  the  facility's  protection  from 
more  stringent  new  source  performance 
standards  or  technologv  based 
limitations  ends  That  date  is  the  earlier 
of:  ten  years  from  the  date  that 
construction  is  completed,  ten  years 
from  the  date  the  source  begins  to 
discharge  process  or  non-construction 
related  waste  water,  or  the  end  of  the 
period  of  depreciation  or  amortization 
of  the  facility  for  the  purposes  of  section 
lfi7  or  169  (or  both)  of  the  Internal 
Revenue  Code  of  1954. 

For  cxistingjeases,  the  NOI  must  be 
submitted  within  45  davs  of  the 
effective  date  of  this  permit   For  leases 
obtained  subsequent  to  the  effective 
date  of  this  permit,  the  NOI  must  be 
submitted  at  least  fourteen  davs  prior  to 
the  ( ommencement  of  discharge  If  the 
lease  blo(  k  was  previouslv  covered  bv 
another  permit,  the  operator  shall  also 
include  the  previous  permit  number  in 
the  notificatitm. 

F"nr  facilities  applying  for 
authorization  to  discharge  reserve  pit 


dewatering  effluent  from  drilling  fluids 
and  drill  cuttings  dewatering  activities, 
the  NOI  must  certify  that  such  reserve 
pit(s)  have  not  received  drilling  fluids 
and/or  drill  cuttings  after  January  15, 
1997 

The  definition  of  New  Source  is  found 
at  40  CFR  122.2  and  the  criteria  for  New- 
Source  determination  are  found  at  4(1 
CFR  122.29.  Additional  definitions 
pertaining  to  Coastal  Subcategory  New 
Sources  are  found  at  40  CFR  part  435, 
subpart  D.  According  to  part  435. 
subpart  D,  exploraton.'  facilities  are 
never  New  Sources,  although 
development  and  production  facilities 
may  be  New  Sources  if  they  meet  the 
criteria  for  New  Source  determination. 

All  notifications  of  intent  to  be 
covered  and  any  subsequent  reports 
shall  be  sent  to  the  following  address: 
Water  Eaforcement  Branch  (6EN-WC), 
U.S.  Environmental  Protection  Agencv, 
Region  6,  P.O.  Box  50625.  Dallas,  TX  ' 
75250. 

Upon  receipt  of  the  notification.  EPA 
will  notify  the  facility  of  its  specific 
facility  identification  number  that  must 
be  used  on  all  correspondence  with  the 
Agency. 

3.  Termination  or  Transfer  of 
Ownership  of  Operations 

Lease  (or  lease  block)  operators  shall 
notify  the  Regional  Administrator 
within  60  days  after  the  permanent 
termination  of  discharges  from  their 
facilities.  Lease  (or  lease  block) 
operators  shall  notify  the  Regional 
Administrator  within  30  days  of  any 
transfer  of  ownership. 

Section  B.  General  Permit  Limits 

Permittees  shall  not  discharge  nor 
shall  they  cause  or  allow  the  discharge 
of  pollutants  regulated  under  this 
permit  except  in  compliance  with  its 
limitations  and  terms.  Operators  of 
facilities  generating  pollutants  regulated 
under  this  permit  shall  take  reasonable 
positive  steps  to  assure  said  pollutants 
are  not  unlawfully  discharged  to  waters 
of  the  United  States  by  third  parties  and 
shall  maintain  documentation  of  those 
steps  for  no  less  than  three  years. 

Effluent  limitations  of  this  permit 
include: 

1.  DRILLING  FLUID— No  discharge. 

2.  DRILL  CUTTINGS— No  Discharge. 

3.  PRODUCED  WATER— No 
Discharge. 

Exception:  Produced  water  from 
facilities  in  the  Stripper  Subcategory 
located  east  of  the  98th  meridian  whose 
produced  water  comes  from  the  Carrizo/ 
Wilcox,  Reklaw  or  Bartosh  formations  in 
Texas  and  whose  produced  water  does 
not  exceed  3000  mg/1  Total  Dissolved 
.Solids  shall  meet  the  following  limits: 


25  mg/1  monthly  average  and  35  mg/1 
daily  maximum  for  oil  and  grease. 
Monitoring  for  oil  and  grease  shall  be 
performed  once  per  month.  The  sample 
type  may  be  grab,  or  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  over  a  24-hour  period.  Produced 
water  flow  monitoring  requirement: 
Once  per  month,  an  estimate  of  the  flow 
in  MGD  (million  gallons  per  day)  must 
be  made  and  recorded. 

4.  PRODUCED  SAND— No  Discharge. 

5.  DEWATERING  EFFLUENT— No 
Discharge. 

Exception:  Dewatering  effluent  from 
reserve  pits  which  have  not  received 
drilling  fluids  and  or  drill  cuttings  since 
January  15.  1997.  shall  meet  the 
following  limits: 

No  discharge  of  free  oil  as  measured 
by  the  static  sheen  test. 

Oil  and  grease — 15  mg/1  daily 
maximum. 

Total  suspended  solids  (TSS)— 50  mg/ 
1  daily  maximum. 

Total  dissolved  solids  (TDS)— 3000 
mg/1  daily  maximum. 

Exception:  Reser\  e  pit  discharges  to 
tidally  influenced  watercourses  are  not 
required  to  meet  the  total  TDS  limit  if 
the  TDS  of  the  effluent  does  not  exceed 
the  TDS  of  the  receiving  water  at  the 
point  of  discharge  at  the  time  of 
discharge. 

COD— 200  mg/1  dailv  maximum. 

pH— 6.0  to  9.0  Standard  Units. 

Chlorides— 500  mg/1  dailv  maximum 
(discharges  to  inland  areas)  1000  mg/1 
daily  maximum  (discharges  to  tidally 
influenced  watercourses). 

Exception:  Chloride  concentration 
may  exceed  1000  mg/I  in  tidallv 
influenced  watercourses  (downstream  of 
the  upper  limit  of  saltwater  intrusion)  if 
the  chloride  concentration  of  the  treated 
reser\e  pit  effluent  does  not  exceed  the 
chloride  concentration  of  the  receiving 
water  at  the  point  of  discharge  at  the 
time  of  discharge. 

Hazardous  metals— The  discharge 
must  not  contain  concentrations  of  the 
substances  classified  as  "hazardous 
metals"  in  excess  of  the  levels  allowed 
bv  Texas  Administrative  Code  (TAG) 
319.21. 

Monitoring:  The  monitoring  frequency 
for  the  above  dewatering  effluent 
limitations  is  once  per  day  when 
discharging  using  grab  samples. 
However,  if  the  effluent  is  batch 
discharged,  the  monitoring 
requirements  for  all  effluent  limits  shall 
be  once  per  discharge  event  bv  grab 
sample.  In  addition,  the  volume  (bbls)  of 
dischai-ged  treated  wastewater  must  be 
estimated  once  per  day,  when 
discharging.  If  the  effluent  is  being 
batch  discharged,  the  volume 


Federal  Register 'Vol.  66,  No.  221 /Thursday,  November  15.  2001  'Notices 


57461 


discharged  must  be  estimated  for  the 
entire  discharge  event. 

6.  DECK  DRAINAGE— No  Discharge 
of  free  oil,  as  determined  by  the 
presence  of  a  film  or  sheen  upon  or  a 
discoloration  of  the  surface  of  the 
receiving  water  (visual  sheen). 

Monitoring  shall  be  once  per  day, 
when  discharging,  during  conditions 
when  an  observation  of  a  sheen  is 
possible  and  when  the  facility  is 
manned.  The  number  of  days  a  sheen  is 
detected  must  be  recorded. 

7.  FORMATION  TEST  FLUIDS— No 
Discharge,  except  to  bays  and  estuaries 
where  no  chloride  standards  have  been 
established. 

Where  discharges  are  allowed,  the 
limits  are: 

Free  oil — No  Discharge  as  determined 
by  the  static  sheen  test.  Monitoring  shall 
be  once  per  day. 

pH— 6.0  to  9.0  Standard  Units.  A  grab 
sample  must  be  taken  once  per 
discharge  event. 

8  WELL  TREATMENT.  ' 
COMPLETION  AND  WORKOVER 
FLUIDS— No  Discharge 

9.  SANITARY  WASTE— 
No  floating  solids, 

BODS — 45  mg  I  daily  maximum. 
Monitoring  shall  he  once  per  quarter 
using  grab  samples. 

TSS — 45  mg/1  daily  maximum. 
Monitoring  shall  be  once  per  quarter 
using  grab  samples 

Fecal  coliform— 200/100  ml. 
Monitoring  shall  be  once  per  week  using 
grab  samples 

10.  DOMESTIC  WASTE— No 
discharge  of  floating  solids  or  garbage  or 
foam. 

11.  MISCELLANEOUS 
DISCHARGES— 

Distillation  and  re\erse  osmosis  brine 
Blowout  preventer  fluid 
Uncontaminated  ballast  and  bilge  water 
Mud.  cuttings  and  cement  at  the  sea 

floor 
Boiler  blowdown 
Excess  cement  slurry 
Diatomaceous  earth  filter  media 
Uncontaminated  water 

For  miscellaneous  discharges,  the 
discharge  of  free  oil  is  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  wdter  Discharge 
is  authorized  only  at  times  when  visual 
sheen  obser\ation  is  possible.  Discharge 
may  occur  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil.  Monitoring  shall  be 
once  per  day.  when  discharging. 

12.  OTHER  DISCHARGE 
CONDITIONS— 

a.  Prohibitions:  Halogenated  Phenol 
Compounds — There  shall  be  no 
discharge  of  Halogenated  Phenol 
Compounds. 


Rubbish,  Trash  and  Other  Refuse — 
The  discharge  of  any  solid  material  not 
authorized  in  the  permit  (as  described 
above)  is  prohibited 

b.  Limitations:  Floating  Solids  or 
V'lsible  Foam — There  shall  be  no 
discharge  of  floating  solids  or  visible 
foam  in  other  than  trace  amounts. 

Surfactants.  Dispersants  and 
Detergents — The  discharge  of 
surfactants,  dispersants.  and  detergents 
used  to  wash  w-orking  areas  shall  be 
minimized  except  as  necessary  to 
comply  with  applicable  State  and 
Federal  safety  requirements. 

Part  II 

Section  \.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  122.41,  et.  seq..  this  permit 
incorporates  by  reference  .•\LL 
conditions  and  requirements  applicable 
to  NPDES  Permits  set  forth  in  the  Clean 
Water  Act.  as  amended,  (hereinafter 
known  as  the  "Act")  as  well  as  ALL 
applicable  regulations. 

2.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit,  .^ny  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action,  for  terminating 
coverage  under  this  permit,  or  for 
requiring  a  permittee  to  apply  for  and 
obtain  an  individual  NPDES  permit. 

3.  Toxic  Pollutants 

a.  Notwithstanding  Part  II.  A. 4.  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 

b.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
.•\ct  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

4.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause  in 
accordance  with  40  CFR  122.62-122.64. 
The  filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance. 


or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

5.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

6.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modif>  ing.  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

7.  Criminal  and  Civil  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets,"  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
from  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  pro\isions  of  the 
permit,  the  Act.  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
Permit  may  subject  the  Permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  1001. 

8.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

9.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  section  510  of 
the  Act.' 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
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this  permit,  shall  not  be  affected 
therebv 

Section  B.  Proper  Operation  and 
Maintenance 

]    \ped  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
It  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequately  treated  wastes 
during  electrical  power  failure  either  by 
means  of  alternate  power  sources, 
standby  generators  or  retention  of 
inadequately  treated  effluent. 

J  Dutv  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
anv  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
ddverselv  affecting  human  health  or  the 
environment. 

?  Proper  (.Operation  and  Maintenance 

a  The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  bv  permittee 
as  efficiently  as  possible  and  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  achieve  compliance  with  the 
conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  svstems  which  are 
installed  by  a  permittee  onlv  when  the 
operation  is  necessary  to  ac;hieve 
compliance  with  the  cemditions  of  this 
permit. 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  earn,  out  operation, 
maintenance  and  testing  functions 
required  to  insure  compliance  with  the 
conditions  of  this  permit. 

4  Bypass  of  Treatment  Facilities 

a.  Bypass  Not  E.xceeding  Limitations 

The  permittee  may  allow  any  bypass 
to  occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Parts  II.B.4.b.  and  4.c. 


b.  Notice 

(1)  Anticipated  Bypass. 

If  the  permittee  knows  in  advance  of 
the  need  for  a  bypass,  it  shall  submit 
prior  notice,  if  possible  at  least  ten  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  Bypass. 

The  permittee  shall,  within  24  hours, 
submit  notice  of  an  unanticipated 
bypass  as  required  in  Part  II. D. 7. 

c.  Prohibition  of  Bypass 

(1)  Bypass  is  prohibited,  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  bypass,  unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and. 

(c)  The  permittee  .submitted  notices  as 
required  by  Part  lI.B.4.b. 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  Il.B.4.c(l). 

5.  Upset  Conditions 

a.  Effect  of  an  Upset 

An  upset  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  such  technology- 
based  permit  effluent  limitations  if  the 
requirements  of  Part  lI.B.S.b.  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance. 
is  final  administrative  action  subject  to 
judicial  review. 

b.  Conditions  Necessary  for  a 
Demonstration  of  Upset 

A  permittee  who  wishes  to  establish 
the  affirmative  defense  of  upset  shall 
demonstrate,  through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated: 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  by  Part  II. D. 7;  and. 


(4)  The  permittee  complied  with  any 
remedial  measures  required  bv  Part 
II. B. 2, 

c.  Burden  of  Proof 

In  any  enforcement  proceeding,  the 
permittee  seeking  to  establish  the 
occurrence  of  an  upset  has  the  burden 
of  proof 

6.  Removed  Substances 

Unless  otherwise  authorized,  solids, 
sewage  sludges,  filter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  waste  water  control  shall 
be  disposed  of  in  a  manner  such  as  to 
prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters,  and  in  accordance  with  other 
applicable  laws  or  regulations. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act.  any  substances  or 
parameters  at  any  location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  bv  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
at  anv  time. 
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4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements: 

b.  The  individualtsj  who  performed 
the  sampling  or  measurements; 

c.  The  date(s)  and  time(s)  analyses 
were  performed; 

d.  The  individuaUs)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136.  unless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  anahlical  instruments 
at  intervals  frequent  enough  to  insure 
accuracy  of  measurements  and  shall 
maintain  appropriate  records  of  such 
activities. 

c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  sufficient  standards,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  anahiical 
results  shall  be  maintained  by  the 
permittee  or  designated  commercial 
laboratory. 

Section  D.  Reporting  Requirements 

1 .  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

a.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 
122  29(b):  or. 

b.  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  listed  at  Part 
II.D.lO.a. 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facility  or 
activity  which  may  result  in 
noncompliance  with  permit 
.requirements. 


3.  Transfers 

Coverage  under  these  permits  is  not 
transferable  to  any  person  except  after 
notice  to  the  Director. 

4.  Discharge  Monitoring  Reports  and 
Other  Reports 

Monitoring  results  obtained  during 
the  previous  12  months  for  all 
discharges  at  a  facility  shall  be 
summarized  and  reported  to  EPA  and 
the  appropriate  State  agency  on  the  28th 
day  of  the  month  following  the  end  of 
the  twelve  month  period  on  Discharge 
Monitoring  Report  (DMR!  Form  EPA  No. 
3320-1  in  accordance  with  the  Treneral 
Instructions  "  provided  on  the  form  The 
permittee  shall  submit  the  original  DMR 
signed  and  certified  as  required  by  Part 
II.D  11  and  all  other  reports  required  by 
Part  II.D.  to  the  EPA  at  the  address 
below. 
Compliance  Assurance  and  Enforcement 

Division 
Water  Enforcement  Branch  (6EN-VV) 
US.  Environmental  Protection  Agency. 

Region  6 
P.O.  Box  50625 
Dallas.  TX  75250 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  part  1 36  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMRl  Such  increased 
monitoring  frequency  shall  also  be 
indicated  on  the  DMR.* 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Director  in 
the  permit. 

7.  Twenty-Four  Hour  Reporting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally  to 
the  EPA  Region  6  24-hour  voice  mail 
box  telephone  number  214-665-6593 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
circumstances.  The  report  shall  contain 
the  following  information: 

(1)  A  description  of  the 
noncompliance  and  its  cause; 

(2)  The  period  of  noncompliance 
including  exact  dates  and  times,  and  if 


the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and. 

(3)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

b.  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  anv  effluent  limitation  in  the 
permit; 

(2)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit;  and, 

(3)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  pollutants 
listed  by  the  Director  in  Part  II  of  the 
permit  to  be  reported  within  24  hours. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  Parts  II.D. 4  and  D.7  and 
Part  I.C  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  at  Part  II. D.7. 

9.  Other  Information 

Where  the  permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Director,  it  shall  promptly  submit  such 
facts  or  information. 

1 0.  Changes  in  Discharges  of  Toxic 
Substances 

The  permittee  shall  notifv-  the  Director 
as  soon  as  it  knows  or  has  reason  to 
believe: 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  listed  at  40  CFR 
part  122.  appendix  D.  Tables  II  and  HI 
(excluding  Total  Phenols)  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels"; 

(1)  One  hundred  micrograms  per  liter 
(lOOug/L); 

(2)  Two  hundred  micrograms  per  liter 
(200  ug/L)  for  acrolein  and  acr\lonitrile; 
five  hundred  micrograms  per  liter  (500 
ug'L)  for  2,4-dinitro-phenol  and  for  2- 
methvl-4.6-diniirophenol;  and  one 
milligram  per  liter  (1  mg/L)  for 
antimony; 

(3)  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application;  or 

(4)  The  level  established  by  the 
Director. 

b.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  anv 
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discharge,  on  a  non  routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  i.s  not  limited  in  tht?  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

(1)  Five  hundred  micrograms  per  liter 
(500  ug/L); 

(2)  One  milligram  per  liter  (1  mg/L) 
for  antimony; 

(3)  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application:  or 

(4)  The  level  establishea  by  the 
Director 

1 1 .  Signaton,'  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified 

a.  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corpcjration:  bv  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means: 

(a)  A  president,  secretarv.  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function. 
or  anv  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation:  or, 

(b)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
fac:ilitips.  prr)\  ided.  the  mrinager  is 
authorized  to  m.ike  management 
decisions  which  govern  the  operation  of 
the  regulated  facility  including  having 
the  explicit  or  implicit  duty  of  making 
major  capital  investment 

rf(  (immendations.  and  initiating  and 
liirtTting  other  comprehensive  measures 
to  assure  long  term  environmental 
compliance  with  environmental  laws 
and  regulations;  the  manager  can  ensure 
that  the  necessary  systems  are 
established  or  actions  taken  to  gather 
complete  and  accurate  information  for 
permit  application  requirements;  and 
where  authority  to  sign  documents  has 
been  assigned  or  delegated  to  the 
uianager  in  accordance  with  corporate 
procedures. 

(2)  For  a  partnership  or  sole 
proprietorship — bv  a  general  partner  or 
the  proprietor,  respec  tivel\ 

b,  .All  reports  required  bv  the  permit 
and  other  information  requested  by  the 
DirtTtor  shall  be  signed  bv  a  person 
described  above  or  by  a  dulv  authorized 
representative  of  that  person.  A  person 
IS  a  dulv  authorized  representative  only 
if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager. 


operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and, 

(3)  The  wTitten  authorization  is 
submitted  to  the  Director. 

c.  Certification. 

Any  person  signing  a  document  under 
this  section  shall  make  the  following 
certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is.  to  the  best  of  mv 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

12.  Availability  of  Reports 

Except  for  applications,  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  information  submitted 
pursuant  to  this  permit  mav  be  claimed 
as  confidential  by  the  submitter.  If  no 
claim  is  made  at  the  time  of  submission, 
information  may  be  made  available  to 
the  public  without  further  notice. 

Section  E.  Penahies  for  Violations  of 
Permit  Conditions 

1 .  Criminal 

a.  Negligent  Violations 

The  Act  provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  sections  301.  302,  306, 
307,  308.  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  S2,500 
nor  more  than  525,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

b.  Knowing  Violations 

The  Act  provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  55,000 
nor  more  than  550,000  per  dav  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

c.  Knowing  Endangerment 

The  Act  provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301.  302.  303, 
306,  307.  308,  318,  or  405  of  the  Act  and 


who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000,  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d.  False  Statements 

The  Act  provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
fjr  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  anv 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act.  shall 
upon  conviction,  be  punished  bv  a  fine 
of  not  more  than  510,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  of  a  person 
is  for  a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  bv  a 
fine  of  not  more  than  520,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
section  309. c. 4  of  the  Clean  Water  Act) 

2.  Civil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301,  302,  306. 
307.  308.  318.  or  405  of  the  Act  is 
subject  to  a  civil  penalty,  as  specified  in 
40  CFR  19.4.  for  each  violation. 

3.  Administrative  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301,  302,  306, 
307.  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penaltv.  as 
specified  in  40  CFR  19.4.  for  each 
violation. 

Section  F.  Definitions 

All  definitions  contained  in  section 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  bv 
reference.  Unless  otherwise  specified  in 
this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  ACT  means  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq).  as  amended. 

2.  ADMINISTR/\T()R  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency. 

3.  BLOWOUT  PREVENTER  FLUID  is 
used  to  actuate  the  hydraulic  equipment 
on  the  blowout  preventer. 

4.  B0D5  means  five  day  biochemical 
oxygen  demand. 

5  BYPASS  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facilitv. 
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6.  COD  means  chemical  oxygen 
demand. 

7.  DAILY  MAX  discharge  limitation 
means  the  highest  allowable  "daily 
discharge"  during  the  calendar  month. 

8.  DISTILLATION  AND  REXTRSE 
OSMOSIS  BRINE  is  wastewater 
associated  with  the  process  of  creating 
fresh  water  from  seawater. 

9.  DIATOMACEOUS  EARTH  FILTER 
MEDIA  is  filter  media  used  to  filter 
seawater  or  other  authorized  completion 
fluids  and  subsequently  washed  from 
the  filter. 

10.  DIRECTOR  means  the  U.S. 
Environmental  Protection  Agency 
Regional  Administrator  or  an  authorized 
representative 

11.  DOMESTIC  WASTE  is  materials 
discharged  from  sinks,  showers, 
laundries,  safety  showers,  eyewash 
stations,  hand-wash  stations,  fish 
cleaning  stations,  and  galleys  located 
within  facilities  subject  to  this  permit. 

12.  ENVIRONMENTAL  PROTECTION 
AGENCY  means  the  US.  Environmental 
Protection  Agencv 

13.  FACILITY  (as  defined  in  40  CFR 
122.2)  means  any  NTDES  "point 
source"  or  any  other  facility  or  activity 
that  is  subject  to  regulation  under  the 
NPDES  program. 

14  FORKiATION  TEST  FLUIDS  are 
the  discharge  that  would  occur  if 
hydrocarbons  are  located  during 
exploratory  drilling  and  tested  for 
formation  pressure  and  content. 

15.  GRAB  SAMPLE  means  an 
individual  sample  collected  in  less  than 
15  minutes. 

16.  "MGD  ■  means  million  gallons  per 
day. 

17.  "mg/L"  means  milligrams  per  liter 
or  parts  per  million  (ppm). 

18.  MLT)S.  CUTTINGS  AND  CEMENT 
AT  THE  SEA  FLOOR  are  discharges 
which  occur  at  the  sea  floor  prior  to 
installation  of  the  marine  riser  and 
during  marine  riser  disconnect  and  well 
abandonment  and  plugging  operations. 

19.  NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 
means  the  national  program  for  issuing. 
modifying,  revoking  and  reissuing, 
terminating,  monitoring  and  enforcing 
permits,  and  imposing  and  enforcing 
pretreatment  requirements,  under 
sections  307.  318  402.  and  405  of  the 
Act. 

20.  SE\TRE  PROPERTY  DAMAGE 
means  substantial  physical  damage  to 
property,  damage  to  the  treatment 
facilities  which  causes  them  to  become 
inoperable,  or  substantial  and 
permanent  loss  of  natural  resources 
which  can  reasonably  be  expected  to 
occur  in  the  absence  of  a  bypass.  Severe 
property  damage  does  not  mean 


economic  loss  caused  by  delays  in 
production. 

21.  STATIC  SHEEN  is  defined  in  the 
static  sheen  test  in  appendix  1  to  40 
CFR  part  435,  subpart  A. 

22.  UNCONTAMINATED  WATER  is 
freshwater  or  seawater  which  is 
returned  to  the  receiving  water  without 
the  addition  of  any  chemicals.  Included 
are  (1)  Discharges  of  excess  water  that 
permit  the  continuous  operation  of  fire 
control  and  utility  lift  pumps,  (2)  excess 
water  from  pressure  maintenance  and 
secondary  recovery  projects,(3)  water 
released  during  the  training  and  testing 
of  personnel  in  fire  protection.  (4)  water 
used  to  pressure  test  piping.  (5)  once- 
through,  non-contact  cooling  water.  (6) 
potable  water  released  during  transfer 
and  tank  emptying  operations  and  (7) 
condensate  from  air  conditioning  units. 
(8)  seawater  cooling  overboard 
discharge.  (9)  chain  locker  effluent,  and 
(10)  firemain  system  discharge 

23.  LTSET  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

24.  VISUAL  SHEEN  means  a  "silvery" 
or  "metallic"  sheen,  gloss,  or  increased 
reflectivity,  visual  color,  or  iridescence 
on  the  water  surface. 

IFR  Doc.  01-28633  Filed  11-14-01;  8:45  am] 

BILLING  CODE  6S«O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-710a-7] 

Clean  Water  Act  Section  303(d): 
Availability  of  Public  Comment 
Extension  for  Federal  Register  Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  comment 
period  extension  availability. 

SUMMARY:  This  notice  announces  the 

extension  availability  of  the  public 
comment  period  of  the  Federal  Register 
notice  66  FR  47673-47674  published  on 
9/13/2001  and  Federal  Register  notice 
66  FR  52403-52404  published  on  10/15/ 
2001.  These  TMDLs  were  completed  in 
response  to  a  court  order  dated  October 
1.  1999.  in  the  lawsuit  Sierra  Club,  et  al. 
v.  Clifford  et  al..  No.  96-0527.  (E.D.  La). 


DATES:  Comments  must  be  submitted  for 
the  Federal  Register  notice  published  9/ 
13  ^001  un  iposticides-carbofuran  and 
fipronil)  in  wTiting  to  EPA  on  or  before 
November  30.  2001  and  for  the  Federal 
Register  notice  published  on  10  15 
2001  (dissolved  oxygen,  nutrients,  and 
ammonia)  in  wTiting  to  EPA  on  or  before 
November  30.  2001. 

ADDRESSES:  Comments  on  the  published 
notices  should  be  sent  to  Ellen 
Caldwell.  Environmental  Protection 
Specialist.  Water  Quality  Protection 
Division.  U.S.  Environmental  Protection 
Agency  Region  6,  1445  Ross  Ave.. 
Dallas' TX  75202-2733.  For  hirther 
information,  contact  Ellen  Caldwell  at 
(214)  665-7513.  The  administrative 
record  file  for  these  TMDLs  and  the 
determinations  that  TMDLs  are  not 
needed  are  available  for  public 
inspection  at  this  address  as  well. 
Documents  from  the  administrative 
record  file  may  be  viewed  at 
^^^\^^^ppa  gov/region6/water/tmdl.htm. 
or  obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATtON:  In  1996. 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA.  styled  Sierra 
Club,  et  al.  v.  Clifford  et  al..  No.  96- 
0527,  (E.D'  La),  .\mong  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner  Discussion  of  the  court's  order 
may  be  found  at  65  FR  54032 
(September  6,  2000). 

EPA  will  review  all  data  and 
information  submitted  during  the 
extended  public  comment  period  and 
revise  the  TMDLs  and  determinations 
that  TMDLs  are  not  needed  where 
appropriate.  EPA  will  then  forward  the 
TMDLs  to  the  Court  and  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  LDEQ  will  incorporate  the 
TMDLs  into  its  current  water  quality 
management  plan.  EPA  also  will  revise 
the  Louisiana  303(d)  list  as  appropriate. 

Dated:  October  30.  2001. 
Joan  E.  Bro%vn, 

Acting  Director.  Water  Quality  Protection 
Division.  Region  6 

(FR  Dn( .  01-28631  Filed  11-14-01;  8:45  am) 
BILUNG  CODE  6560-SO-P 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  (Commission  herebv  gives  notice 
of  tho  filing  of  the  followmg 
dgreement(s)  under  the  Shipping  Act  of 
1984   Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
C'ommission,  800  North  Capitol  Street. 
NW  ,  Room  940  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  P'ederal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  davs  of  the  date  this  notice 
appt'ars  in  the  Federal  Register. 

Ai^rpemfnt  \'o.:  01 1 712-001. 

Title:  CMA  CGM/CSG  Exchange 
Sailing  and  Cooperative  Working 
.Agreement. 

Piirtifs:  China  Container  Shipping 
Lines  Co.  Ltd.  CMA  CGM.  S.A. 

Svnopsis:  The  amendment  revises  the 
number  and  size  of  the  vessels  utilized. 
increases  the  amount  of  space 
exchanged,  and  modifies  resignation 
and  termination  procedures. 

Aiirf^cmf'nt  \o.   Oil 737-003. 

Titlf:  Tht;  MCA  Agreement. 

Parties  .Antillean  Marine  Shipping 
Corporation  Crowlev  Liner  Ser\-ices, 
Inc:  CMA  CGM.  S.A.  Far  Eastern 
Shipping  Company  King  Ocean  Central 
.■\merica  S.A   King  Ocean  Service  De 
Colombia  S.A.  King  Ocean  Service  De 
Wnezuela  S.A.  Mexican  Line  Limited, 
LLC  Lykes  Lines  Limited,  LLC 
Tecmarine  Lines,  inc.  Tropical  Shipping 
A  Construction  (]o..  Ltd.  Alianca 
Navegacao  E.  Logistica  Ltda.  Hamburg- 
Sud. 

Synopsis:  The  proposed  amendment 
adds  .Antiliean  Marine  Shipping 
Corporation.  Far  Eastern  Shipping 
CCompany.  King  Ocean  Central  America 
S.A.,  King  Ocean  Service  De  Colombia 
S.A..  and  King  Ocean  Service  De 
Venezuela  S  .-\    as  parties  to  the 
agreement.  The  amendment  also  deletes 
Cho  Yang  Shipping  Co.,  Ltd.  and 
Compania  (Chilena  De  Navegacion 
Interoceanica  S.A.  as  parties  to  the 
agreement. 

A^repirtent  \o    1 1 780. 

Title:  Maersk  Sealand/MSC  Slot 
Charter  Agreement 

Partifs-  AP  MoUer-Maersk  Sealand 
Mediterranean  Shipping  Company. 

Synopsis:  The  proposed  agreement 
authorizes  Maersk  .Sealand  to  charter 
slots  on  MSC  ships  operating  between 
the  US.  East  Coast  and  Northern  Europe 
until  January  31.  2002.  The  parties 
request  expedited  review. 

Agrf'pment  A'n    011781. 

Titlf:  HIS-  K-Line  Slot  Allocation  & 
Sailing  .Agreement. 

Parlies  Haniin  Shipping  Co..  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd 


SyTiopsis:  The  proposed  agreement 
authorizes  the  parties  to  sell  and 
purchase  slots  to  and  from  each  other  in 
the  trade  between  Asia  and  the  United 
States  Pacific  Coast. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  9.  2001. 
Theodore  A.  Zook, 

Assistant  Secretary. 

IFR  Doc:.  01-28069  Filed  11-14-01;  8:45  ami 

BILLING  CODE  6730-01 -P 

] 

FEDERAL  MARITIME  COMMISSION 

[Docket  No.  01-11] 

Revocation  of  License  No.  012234  AAA 
Nordstar  Line  Inc.:  Notice  of  Show 
Cause  Proceeding 

Notice  is  given  that  the  Commission, 
on  November  5,  2001,  pursuant  to 
sections  11  and  19  of  the  Shipping  Act 
of  1984.  served  an  Order  to  Show  Cause 
on  AAA  Nordstar  Line,  Inc.  ("AAA 
Nordstar"),  a  Delaware  corporation 
incorporated  in  1991  which  has 
operated  an  ocean  transportation 
intermediary  ("OTI")  pursuant  to  PMC 
license  No.  012234  since  August  2000. 
According  to  a  review  of  records 
maintained  by  the  Commission's  Bureau 
of  Consumer  Complaints  and  Licensing 
("BCCL").  AAA  Nordstar  maintains 
principal  offices  at  1571  Irving  Street  in 
Rahway.  New  Jersey.  BCCL  records 
identify  the  principals  of  the  firm  as 
Anil  V.  Rane.  its  President  and 
Qualif\'ing  Individual,  and  Maria  E. 
Fabros,  its  Vice  President  and  Secretary. 

It  has  come  to  the  attention  of  the 
Commission  that  Anil  Rane  and  Maria 
Fabros  also  serve  as  officers  and/or 
shareholders  of  Great  Eastern  Shipping, 
Inc.  (  "Great  Eastern  Shipping"),  an 
unlicensed  entity  engaged  in  the 
transportation  of  military  household 
goods  pursuant  to  contracts  with  the 
U.S.  Military  Traffic  Management 
Command  (  "MTMC").  It  further  appears 
that  Great  Eastern  Shipping  was  then 
sharing  office  space  with  AAA  Nordstar 
in  Rahway.  N)  and  possibly  at  other 
locations,  and  that  Great  Eastern 
Shipping  has  held  itself  out  to  the 
public  as  serving  as  the  agent  of  AAA 
Nordstar.' 


'  Al  the  lime  of  AAA  Nordstar's  applicalion  for 
an  OTI  licetise.  applicant's  qualif>'ing  individual 
wa!i  requirad  lo  submit  standard  inforniation 
re^rding  the  applicant's  current  office-sharing 
arrangemenits.  the  idcntiHcatiun  of  officers, 
directors  aiid  owners  of  corporate  applicants, 
locations  ol branch  offices,  and  any  relationships 
with  other  Corporations  or  shippers.  Applicant's 
qualifying  individual.  Anil  Rane.  responded  in  the 
negative  to  questions  regarding  common  ownership 
or  operation  of  other  companies. 


On  July  26,  2001.  judgment  was 
rendered  against  Anil  Rane  in  the 
United  States  District  Court  for  the 
District  of  New  Jersey,  pursuant  to  Mr. 
Rane's  plea  of  guilty  to  two  federal 
counts  alleging  mail  fraud  and 
conspiracy  to  commit  mail  fraud.  On 
September  14.  2001.  judgment  was 
rendered  against  Maria  Fabros  in  the 
United  States  District  Court,  pursuant  to 
Mrs   Fabros'  plea  of  guilty  to  two  counts 
of  mail  fraud  and  conspiracy  to  commit 
mail  fraud.  Sentencing  documents 
relating  to  the  above  judgments  assert 
that,  from  September  1998  through  June 
2000.  co-conspirators  Anil  Rane  and 
Maria  Fabros,  acting  through  Great 
Eastern  Shipping,  were  awarded  more 
than  350  single-shipment  contracts  for 
ocean  transportation  of  cargo  through 
the  Department  of  Defense.  It  was 
asserted  that  defendants  Anil  Rane  and 
Maria  Fabros  routinelv  overbilled 
MTMC  and  also  falsified  documents  to 
make  it  appear  that  Great  Eastern 
Shipping  was  using  U.S.  flag  vessels 
when  the  transportation  was.  in  fact, 
performed  by  foreign-registered  vessels, 
contrar\-  to  U.S.  shipping  laws  and  the 
applicable  MTMC  shipping  contracts. 
Each  defendant  was  sentenced  to  jail 
time  and  extended  court  supervision 
upon  subsequent  release.  Pursuant  to  a 
separate  settlement  agreement, 
defendan'ts  agreed  to  make  financial 
restitution  to  the  government  in  the 
amount  of  54,323,673.79. 

The  crimes  of  mail  fraud  and 
conspiracy  to  commit  mail  fraud  in 
connection  with  Great  Eastern 
Shipping's  business  of  handling  and 
transporting  military  household  goods 
on  behalf  of  the  Department  of  Defense, 
admitted  in  the  pleas  of  guilty  entered 
by  Mr.  Anil  Rane  and  Mrs.  Maria 
Fabros,  constitute  acts  of  moral 
turpitude  reflecting  directly  upon  the 
licensee's  continued  fitness  to  conduct 
business  as  an  OTI.  This  is  true 
inasmuch  as  the  offending  officials,  and 
perhaps  others  having  ties  to  Great 
Eastern  Shipping,  have  served  and  may 
continue  to  ser\e  as  employees,  officers, 
directors  and  shareholders  of  the 
corporate  licensee,  or  as  the  agents  for 
same  through  the  means  or  device  of 
Great  Eastern  Shipping.  It  further 
appears  that,  in  applying  for  and 
conducting  business  under  authority  of 
its  OTI  license,  AAA  Nordstar  Inc.  and 
its  principals  made  materially  false  or 
misleading  statements  to  the 
Commission,  and  subsequentlv  failed  to 
correct  such  omissions  or  otherwise 
advise  the  Commission  of  changes  in 
material  facts  relating  to  its  operations 
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and  the  qualifications  of  its 
management. - 

The  order  directs  AAA  Nordstar  Inc. 
to  show  cause,  why  its  OTI  license, 
FMC  No.  012234.  should  not  be  revoked 
inasmuch  as  the  officers,  directors  or 
other  principals,  employees  or  agents  of 
licensee  have  been  found  to  have 
violated  provisions  of  the  1984  Act  or 
other  shipping  statutes  or  regulations 
related  to  carrying  on  the  business  of  an 
ocean  transportation  intermediary,  and 
that  such  licensee  is  otherwise  not 
qualified  to  render  intermediary 
ser\'ices. 

The  full  text  of  the  Order  may  be 
viewed  on  the  Commissions  home  page 
at  H-v^-w.  fmc.gov.  or  at  the  Office  of  the 
Secretary,  Room  1046.  800  N.  Capitol 
Street,  N\V,  Washington.  DC. 

Any  person  may  file  a  petition  for 
leave  to  intervene  in  accordance  with  46 
CFR  502.72  and  the  provisions  of  the 
Order  to  Show  Cause. 

Theodore  A.  Zook, 

Assistant  Secretary. 

[FR  Doc.  01-28666  Filed  11-14-01:  8:45  ami 

BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  been  filed 
with  the  Federal  Maritime  Commission 
an  application  for  licenses  as  Non- 
Vessel  Operating  Common  Carrier  and 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediar.'  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries ,  Federal  Maritime 
Commission.  Washington.  DC  20573. 


-  Such  omissions  or  misstatements  of  fact 
include,  but  are  not  limited  to.  common 
management,  ownership  and  space  sharing 
arrangements  between  .■KAA  Nordstar  and  Great 
Eastern  Shipping;  the  failure  to  disclose  or  obtain 
additional  surety  with  respect  to  operation  of 
branch  offices  in  Florida  and  California:  the  failure 
to  disclose  all  current  officers  and/or  directors  of 
AAA  Nordstar;  and  the  failure  to  disclose  changes 
in  material  facts  relating  to  the  convictions  of  AAA 
Nordstar  principals  Anil  Rane  and  Maria  Fabros. 
I'nder  46  CFK  515.12(d).  licensees  and  applicants 
must  advise  Commission  of  changes  in  material 
fact,  within  thirty  (30)  days  of  occurrence,  through 
the  submission  of  an  amended  Form  FMC-18  Rev. 


Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

AE  Eagle  America  Inc.,  155-04  145th 
Avenue.  Jamaica,  NT  11434.  Officers: 
Davy  NG,  Secretary  (Qualifying 
Individual),  Milton  Cheung,  President 

Cargozone  Trans  Corporation.  19550 
Dominguez  Hills  Dr..  Rancho 
Dominguez.  CA  90220.  Officers:  Paul 
M.  Kim.  Secretary  (Qualif>ing 
Individual).  Byurig  Keun  Han, 
President 

Mark  M  Marcus.  North  American 
Container  Group.  6600  N.  Lincoln 
Ave.,  Suite  3066.  Lincolnwood,  IL 
60712,  Sole  Proprietor 

Navetrans  Corp.  dba  Costa  Rica 
Carriers.  240  Crandon  Blvd..  Suite 
203  A.  Miami.  FL  33149.  Officers: 
Sahir  Miguel  Morales.  Asst.  Vice 
President  (Qualif\ing  Individual), 
Joachim  Haubold.  President 

Datacargo  Co.  Inc.  dba  Datacargo.  8235 
N.W.  82nd  Avenue.  Miami.  FL  33166. 
Luis  Andres  Sara.  General  Manager 
(Qualifying  Individual),  Maria  Elena 
Gomez  Ruggiero.  Vice  President 

Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Summit  Cargo  Group,  Inc..  724  South 
Hindr\-  .Avenue.  Inglewood.  CA 
9030l'.  Officers;  Tony  Feist.  Director 
of  Operations  (Qualif\-ing  Individual), 
Zachary  Zemby.  President 

Kuhn  Hay.  Inc..  1625  Drew  Road,  El 
Centro.  CA  92243.  Officers:  lames  E 
Kuhn.  President  (Qualif%ing 
Individual).  John  Robert  Kuhn. 
Director 

Top  Cargo  Inc..  3537  N\V  82nd  Avenue, 
MiamL  FL  33122,  Officer:  Damian  J. 
Pelegrino.  President  (Qualifying 
Individual) 

Sun  Express  International,  Inc.  dba  B\'X 
Shipping  Hawaii.  1188  Bishop  Street, 
#1006  Honolulu.  HI  96813.  Officer: 
Sun  Hee  Lee.  President  (Qualifying 
Individual) 
Dated:  November  9.  2001. 

Theodore  A.  Zook, 

Assistant  Secretary. 

IFR  Doc.  01-28667  Filed  11-14-01;  8:45  am) 

BILLING  CODE  6730-01 -P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
herebv  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 


licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Sumber:  82 7F 

\'ame:  Davies.  Turner  &  Co. 

Address:  113  Chestnut  Street, 
Philadelphia.  PA  19106 

Date  Revoked.  October  12.  2001. 

Reason:  Surrendered  license 
voluntarily. 

License  Sumber:  4425N 

\'ame:  Esprit  International  Shipping 
Combined  Transport.  Inc.  dba  Capital 
Freight  Management 

Address:  701  S.  Atlantic  Blvd..  #200. 
Monterey  Park.  CA  91754 

Date  Revoked:  September  5.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber:  3644F 

Same:  Forward  Logistics  Group,  Inc. 

Address:  1902  Cvpress  Lake  Drive. 
Suite  200,  Oriando.  FL  32837 

Date  Revoked:  September  30.  2001 

Reason:  Failed  to  maintain  a  \alid 
bond. 

License  Sumber:  14162NF 

Same:  ITS  North  .America  Limited 

Address:  12727  NE  20th  Street,  Suite 
23,  Bellevue,  WA  98005 

Date  Revoked:  September  30,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber:  4513N 

Same:  Kevin  C  Ahn  dba  Baytop 
Container  Co. 

Address:  2800  Plaza  Del  Amo  Blvd., 
Torrance.  CA  90503 

Date  Revoked:  September  30,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber:  15333N 

Same:  Newtrans  Service  Corp.  dba 
Newtrans  Worldwide  Co. 

Address:  146-92  Guy  R.  Brewer  Blvd., 
Jamaica,  NY  11434 

Date  Revoked:  September  30,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber:  13389N 

Same:  Pacificana  Air  Services,  Inc. 

Address:  5250  West  Century  Blvd., 
Suite  302.  Torrance.  CA  90045 

Date  Revoked:  October  3.  2001 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber  14267N 

Same:  Protech  Shipping  Co..  Inc.  dba 
PSI  Express  Line 

Address:  161-15  Rockaway  Blvd.. 
Suite  108.  Jamaica.  NY  11434 

Date  Revoked:  October  7.  2001 

Reason:  Failed  to  maintain  a  valid 
bond. 
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LicpiiKf  .\iin]hrr:  H.n,?\ 

Same:  Puerto  Rico  Freight  Systems. 
Inc. 

Addrfsa:  Edifu  io  1 1,  Central 
Merrdntil  Zona  Libre.  Cuanavho.  PR 
()()96,T 

Dufp /?fHoApry  October  19.  2001 

Reason:  Failed  to  maintain  a  vahd 
bond. 

Licpnse  Sumher:  4.H43F 

Scime  Sea/Air  Cargo  Forwarders  of 
M.  ln( 

Addit'ss  ,t()  Ldulins  Park  South. 
Wvckoff.  M  07481 

Datt'  Revoked  October  13.  2001. 

Reason   Failed  to  maintain  a  valid 
bond 

License  S'umber  2,t81F 

Same  I'nitr.in.s  International 
("orporalion 

Address  7U9  S.  Hindr>'  Avenue, 
Inglewood.  CA  90,301 

Date  Revoked  lulv  30. 2001. 

Reason;  Surrendered  license 
voluntarilv. 

Ronald  I).  Murphy. 

Deputy  Director.  Bureau  of  Consumer 

Complaints  and  Licensing. 

IFR  Dot-.  01-28668  Filed  11-14-01:  8:45  am] 

BILLING  COO€  6730-01 -P 


FEDERAL  TRADE  COMMISSION 

[File  No.  012  3116] 

Esrim  Ve  Sheva  Holding  Corp.,  et  al.: 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  (ioiiimi^ision. 
ACTION:  Proposed  Consent  .Xgreement. 

SUMMARY:  The  (  on«;ent  agreement  in  this 
matter  .-^('ttles  alleged  \  lolations  of 
federal  lau  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition  The  attached 
.\ndlvsis  to  Aid  Public  Ccmiment 
desf:ribes  both  the  allegaticms  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  crmsent 
agreement — that  would  settle  these 
alleg.itions. 

DATES:  Comments  must  be  received  on 

i>T  before  Dei  ember  8.  2001. 

ADDRESSES:  Comments  should  be 
direc  ted  to   FT(  'Offit  e  of  the  .Secretary, 
Room  159.  fiOO  Pennsvlvania  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
ionathan  Cowen  or  |oni  Lupuvit/.  F-TC/ 
S-4302.  600  Pennsvlvania  Ave.,  N\V., 
Washington.  DC  20.'i80   (202)  326-2533 
or  .12f)-327.) 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  sec  turn  f)(r)  of  the  Federal  Trade 


Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
rules  of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
November  8.  2001).  on  the  World  Wide 
Web.  at  "http://wH'w.ftc.gov/os/2001/ 
11/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130.  600  Pennsvlvania 
Avenue.  NW.,  Washington,  DC  20580. 
either  in  person  or  bv  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsvlvania 
Ave..  NW..  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3'/j  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  rules  of  practice  (16 
CFR4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
.\id  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  for  entrv'  of  a  consent  order 
from  Esrim  Ve  Sheva  Holding  Corp..  a 
corporation  sometimes  doing  business 
as  Gadget  Universe,  and  its  CEO. 
Alexander  Einekaveh,  individuallv  and 
as  an  officer  of  the  corporation  (reiferred 
to  collectively  as  "respondents'  )  The 
agreement  would  settle  a  complaint  bv 
the  Feda-al  Trade  Commission  that 
respondents  engaged  in  deceptive  acts 
or  practices  in  violation  of  section  5(a) 
of  the  Feiieral  Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertising 
representations  made  about  Super 


FuelMAX.  an  automotive  fuel-line 
magnet.  The  administrative  complaint 
alleges  that  respondents  violated  the 
FTC;  Act  by  disseminating 
advertisements  that  made 
unsubstantiated  performance  claims 
about  Super  FuelMAX:  The  Complaint 
'alleges  that  respondents  represented 
that  Super  Fuel  Max:  (1)  Causes  hiel 
molecules  to  line  up  in  straight  columns 
and  rows;  (2)  improves  fuel  burn 
through  magnetic  resonance;  (3)  reduces 
fuel  consumption;  (4)  reduces  fuel 
consumption  by  27%  or  up  to  27%;  (5) 
reriuces  harmful  emissions  or 
pollutants;  and  (6)  reduces  harmful 
emissions  or  pollutants  bv  42%  or  up  to 
40%.  The  Complaint  further  alleges  that 
respondents  represented  that  they  had  a 
reasonable  basis  for  making  these 
claims,  but  in  fact  did  not  possess 
competent  evidence  supporting  them. 
Additionally,  the  Complaint  challenges, 
as  false,  claims  that  tests  performed  at 
a  certified  U.S.  Environmental 
Protection  Agency  prove  that:  (a) 
Increases  mileage  by  27%;  and  (b) 
reduces  harmful  pollutants  bv  42%. 

The  Complaint  also  alleges  that 
respondents  falsely  represented  that  a 
testimonial  from  respondent  Alexander 
Einekaveh  refiected:  (a)  Elnekaveh's 
actual  findings  and  experience  with  the 
product;  and  (b)  the  typical  or  ordinary- 
expenence  of  members  of  the  public 
who  use  the  product. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  1  of 
the  proposed  consent  order  prohibits 
respondents  from  making 
unsubstantiated  claims  in  connection 
with  any  fuel-line  magnet  or  anv 
purported  fuel-saving  or  emission- 
reducing  product  for  use  with  a  motor 
vehicle,  including  claims  about  the 
effect  of  such  product  on  fuel  molecules 
and  that  such  product  improves  fuel 
burn;  reduces  fuel  consumption  or 
reduces  fuel  consumption  bv  anv 
number,  percentage,  or  rate;  reduces 
emissions  or  pollutants  or  reduces 
emissions  or  pollutants  bv  anv  number, 
percentage,  or  rate:  or  about  the  benefits, 
performance,  or  efficacy  of  such 
product.  The  evidence  required  to 
substantiate  such  claims  must  be 
competent  and  reliable  evidence,  which, 
w  hen  appropriate,  must  be  competent 
and  reliable  scientific  evidence. 

Part  H  of  the  proposed  consent  order 
prohbits  respondents  from 
misrepresenting  that  any  user 
testimonial  or  endorsement  of  the 
product  reflects  the  actual  and  current 
opinions,  findings,  beliefs,  or 
experiences  of  the  user. 
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Part  III  of  the  proposed  consent  order 
prohibits  respondents  from  representing 
that  the  experience  represented  b\  any 
user  testimonial  or  endorsement  of  the 
product  represents  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  use  the  product,  unless  the 
representation  is  true  and.  at  the  time  it 
is  made,  respondents  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation;  or  respondents  disclose 
what  the  generally  expected  results 
would  be  for  users  of  the  product,  or 
that  consumers  should  not  expect  to 
experience  similar  results. 

Part  I\'  of  the  proposed  consent  order 
prohibits  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or 
research. 

The  remainder  of  the  proposed 
consent  order  also  contains  provisions 
regarding  record-keeping,  distribution  of 

the  order,  notification  of  changes  in 
corporate  status,  notification  of  changes 
in  employment  of  the  individual 
respondent,  the  filing  of  a  compliance 
report,  and  terrnination  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modifv'  their  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary- 
[PR  Doc.  01-28582  Filed  11-14-01:  8:45  ami 

BILUNG  CODE  6750-0 1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-07] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  I  ompliance  with  the  requirement 
of  spi;tir,n  3,506(c)(2)(A)  of  the 
Paperwork  Reduction  .\ct  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the  • 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Penyman.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road 
MS-D24,  Atlanta.  GA  30333  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Sur\'eillance  for  Bloodstream  and 
Vascular  Access  Infections  in 
Outpatient  Hemodialysis  Centers  (0920- 
0442) — Renewal — National  Center  for 
Infectious  Diseases  (NCID).  NCID 
Centers  for  Disease  Control  and 
Prevention  (CDC),  is  proposing  to  renew 
a  study  of  bloodstream  infections. 


vascular  access  infections, 

hospitalization  and  antimicrobial  starts 
at  US  outpatient  hemodialysis  centers. 
Although  bloodstream  and  vascular 
access  infections  are  common  in 
hemodialysis  patients,  there  was 
previously  no  system  to  record  and 
track  these  complications. 

Participation  in  the  proposed  project 
is  voluntary'.  Currently  about  80-90 
centers  report  data  each  month  We 
estimate  that  about  100  of  the 
approximately  4.500  U.S.  outpatient 
hemodialysis  centers  will  participate  in 
the  coming  years.  Participating  centers 
may  collect  data  continuously,  or  may 
discontinue  participation  at  any  time; 
we  estimate  that  the  average  center  will 
participate  for  nine  months.  Each 
month,  participating  centers  will  record 
the  number  of  hemodialysis  patients 
they  treat  and  maintain  a  log  of  all 
hospitalizations  and  intravenous  (IV) 
antimicrobial  starts.  For  each 
hospitalization  or  IV  antimicrobial  start, 
further  information  [e.g.,  type  of 
vascular  access,  clinical  symptoms, 
presence  of  a  vascular  access  infection, 
and  blood  culture  results)  will  be 
collected.  These  data  may  be  reported  to 
CDC  on  paper  forms  or  via  a  secure 
Internet  site.  CDC  aggregates  this  data 
and  generate  reports  which  are  sent  to 
participating  dialysis  centers. 

Centers  that  participate  in  the 
Internet-based  reporting  system  may 
also  analyze  their  own  data  and  print 
out  reports  as  desired.  Rates  of 
bloodstream  infection,  vascular  access 
infection,  and  antimicrobial  use  per 
1000  patient-days  will  be  calculated. 
Also,  the  percentage  of  antimicrobial 
starts  for  which  a  blood  culture  is 
performed  will  be  calculated.  Through 
use  of  these  data,  dialysis  centers  will 
be  able  to  track  rates  of  key  infectious 
c  omplicalions  of  hemodialysis.  This 
will  facilitate  quality  control 
improvements  to  reduce  the  incidence 
of  infections,  and  clinical  practice 
guidelines  to  improve  use  of 
antimicrobials.  "The  total  cost  to  the 
respondents  is  SI  26.000. 


Form 


Number  of  re- 
spondents 


Number  of  re- 

sponses-'re- 

spondent 


Average  bur- 
den response 

(in  hours) 


Total  burden 
(in  hours) 


Agreement  to  Participate  

Census  Form 

Log                                              .                 

100 
100 
100 
100 

1 

12 

12 

200 

1 

1 

1 

12/60 

100 
1.200 
1.200 

Incident  Form  

4.000 

Total                         

6.500 

57470 
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Dated    November  8.  2001. 
Nancy  E.  Cheal. 

Artmg  Associati'  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  01-2861fi  Filed  11-14-01;  8:45  ami 

BILUNG  COOC  4183-1S-P 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Titlf:  Emerging  Practices  in  Child 
Abuse  and  Neglect  Prevention. 


Instrument 


OMB  No.  New  collection. 


Description:  \V\ih  increasing 
understanding  and  recognition  of  the 
individual  and  family  risk  factors  that 
increase  the  likelihood  of  child 
maltreatment,  particularly  since  the 
1990s,  the  role  and  importance  of 
prevention  has  been  vigorouslv 
promoted.  As  a  consequence,  the 
development,  funding,  and 
implementation  of  programs  and 
initiatives  with  a  specific  focus  on 
prevention,  have  proliferated  around  the 
country.  However,  the  precise  nature  of 
these  efforts — and  their  effectiveness — is 
not  yet  well  understood,  and 
information  has  not  been  systematically 
documented.  By  identif\ing  and 
showcasing  effective  and  emerging 
practices,  this  project  will  disseminate 


the  best  available  information  on 
effective  and  emerging  child  abuse  and 
neglect  prevention  practices  to 
researchers,  advocates,  practitioners, 
and  policymakers  in  the  prevention 
community. 

Respondents:  The  universe  of 
potential  respondents  consists  of  the 
child  abuse  and  neglect  professional 
community  in  its  entirety,  which 
includes  practitioners,  service 
providers,  policy  makers  in  state  and 
local  agencies,  researchers,  advocates, 
and  other  affiliated  parties. 


Annual  Burden  Estimates 


Track  I  Effective  practices  

Track  II   Promising  practices  

Estimated  total  annual  burden  hours 


Number  of 
respondents 


Numt)er  of  re- 
sponses 
per  respond- 
ent 


Average  bur- 
den 
hours  per  re- 
sponse 


Total  tHjrden 
hours 


10—30 
150—200 


60—180 

600—800 

660-980 


In  compliancp  with  the  requirements 
nf  section  3506(r)(2)(A)  of  the 
PapRPwork  Reduction  .Act  of  1995,  the 
.Administration  for  f'hildren  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  colltH;tion  of 
information  can  be  obtained  and 
comments  mav  be  forwarded  bv  writing 
to  the  .Administration  for  Children  and 
Families,  Office  of  Informatrnn  Services. 
170  L'Enfant  Promenade.  SVV  . 
Washington.  DC.  20447.  .Attn:  .ACF 
Reports  Clearance  CDfficer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
(omments  on  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  (.ollection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  November  7,  2001. 
Bob  Sargis. 

Reports  Clearance  Officer. 
IFR  Doc.  01-28554  Filed  11-14-01;  8:45  ami 

BILUNG  CO0€  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nos.  OOD-1557  and  OOD-1558] 

Medical  Devices;  Class  II  Special 
Controls  Guidance  Document: 
Indwelling  Blood  Gas  Analyzers;  Final 
Guidance  for  Industry  and  FDA; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HH.S 

ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Indwelling  Blood  Gas 
Analyzers:  Final  Guidance  for  Industry 
and  FDA."  This  guidance  document 
describes  the  controls  FDA  believes  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  three 
anesthesiology  devices  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  final  rule  reclassifying 
indwelling  blood  gas  analyzers  from 
class  III  to  class  II  (special  controls). 


DATES:  Submit  written  or  electronic 
comments  on  the  guidance  at  any  time. 
General  comments  on  agency  guidance 
documents  are  welcome  at  anv  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Indwelling  Blood  Gas  .Analyzers:  Final 
Guidance  for  Industry  and  FDA"  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consumer  .Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Administration.  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  {HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christy  Foreman,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration.  9200 
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Corporate  Blvd.,  Rockville,  MD  20850, 

301-443-8609 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  guidance  document  was 
developed  as  a  special  controls 
guidance  to  support  the  reclassification 
of  three  anesthesiology  devices  from 
class  III  (premarket  approval)  to  class  II 
(special  controls).  The  three  devices  are: 

•  Indwelling  blood  carbon  dioxide 
partial  pressure  (Pco:)  analyzer  (21  CFR 
868.1150). 

•  Indwelling  blood  hydrogen  ion 
concentration  (pH)  analyzer  (21  CFR 
868.1170).  and 

•  Indwelling  blood  oxygen  partial 
pressure  (Po;)  analyzer  (21  CFR 
868.1200). 

The  guidance  document  combines 
and  supersedes  the  guidances  entitled 
"Guidance  for  Electrical  Safety. 
Electromagnetic  Compatibility  and 
Mechanical  Testing  for  Indwelling 
Blood  Gas  Analyzer  Premarket 
Notification  .Submissions  '  and 
"Guidance  for  Indwelling  Blood  Gas 
Analyzer  510(k)  .Submissions"  which,  in 
turn,  incorporated  the  special  controls 
listed  separately  in  the  March  15.  1999 
(64  FR  12774).  proposal  to  reclassify 
these  devices.  In  the  Federal  Register  of 
November  22.  2000  (65  FR  70357).  FDA 
announced  the  availability  of  the  two 
guidance  documents  that  were  intended 
to  serve  as  special  controls  and  invited 
interested  persons  to  comment  on  the 
guidances  by  February  20.  2001    In  that 
same  issue  of  the  Federal  Register  {65 
FR  70325).  FD.A  reopened  the  comment 
period  for  90  days  to  allow  comments 
regarding  the  proposed  reclassification 
of  the  three  anesthesiology  devices  from 
class  III  into  class  II.  FDA  received  no 
comments  on  the  proposed 
reclassification  of  the  three  devices. 

FD.A  received  one  comment  on  the 
document  entitled  "Guidance  for 
Indwelling  Blood  Gas  Analyzer  510(k) 
Submissions"  that  was  proposed  as  a 
special  control  for  the  devices.  The 
comment,  submitted  by  Diametrics 
Medical  Ltd..  disagreed  that  all  clinical 
studies  should  be  designated 
"significant  risk"  and  be  conducted 
under  an  investigational  device 
exemption  (IDE). 

FDA  agrees  with  the  comment  and 
has  modified  the  guidance.  With  the 
exception  of  devices  employing  new 
technology,  studies  of  the  device  are 
nonsignificant  risk.  These 
nonsignificant  risk  studies  are  exempt 
from  IDE  requirements  in  accordance 
with  §  812.2(c)(2)  (21  CFR  812.2(c)(2)), 
but  must  be  performed  in  accordance 
with  parts  50  and  56  (21  CFR  parts  50 
and  56).  However,  if  the  device  employs 


new  technology  (i.e..  technology 
different  from  that  used  in  a  legally 
marketed  indwelling  blood  gas 
analyzers).  FD.A  has  determined  that 
studies  of  this  device  are  significant 
risk,  as  defined  in  21  CFR  812.3(m)(4) 
and.  therefore,  do  not  qualify  for  the 
abbreviated  requirements  of  4?  812  2(b). 
In  addition  to  the  requirement  of  having 
an  FD.A-approved  IDE.  sponsors  of  such 
trials  must  comply  with  the  regulations 
governing  institutional  reyjew  boards 
(part  56)  and  informed  consent  (part  50). 

Designation  of  this  guidance  as  a 
special  control  means  that 
manufacturers  attempting  to  establish 
that  their  device  is  substantialh' 
equivalent  to  a  predicate  indwelling 
blood  gas  analyzer  should  demonstrate 
that  the  proposed  device  complies  with 
either  the  specific  recommendations  of 
this  guidance  or  some  alternate  control 
that  provides  equivalent  assurance  of 
safety  and  effectiveness. 

n.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking 
concerning  indwelling  blood  gas 
analyzers.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FD.A  or  the  public. 
•An  alternative  approach  mav  be  used  if 
such  approach  satisfies  the  applicable 
statute  and  regulatirjns 

The  agency  lias  adopted  good 
guidance  practices  (GGPs)  and_ 
published  the  final  rule,  which  set  forth 
the  agency's  regulations  for  the 
development,  issuance,  and  use  of 
guidance  documents  (21  CFR  10.115). 
This  guidance  document  is  issued  as  a 
level  2  guidance  in  accordance  with  the 
GGP  regulations. 

in.  Electronic  Access 

In  order  to  receive  "Class  11  Special 

Controls  Guidance  Document: 
Indwelling  Blood  Gas  .Analyzers:  Final 
Guidance  for  Industn.-  and  FD.A"  via 
your  fax  machine,  call  the  CDRH  Facts- 
C)n-Demand  system  at  800-899-0381  or 
301-827-01 1  i  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
.At  the  second  voice  prompt,  press  1  to 
order  a  document  Enter  the  document 
number  (1126)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  mav  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  documents  package. 


deyjce  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda  gov/ cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

rV'.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  guidance  at  any  time. 
Submit  two  copies  of  any  comments, 
except  that  individuals  may  submit  one 
copy  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  The  guidance  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
am.  and  4  p.m.,  Monday  through 
Friday 

Dated:  November  5.  2001. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

IFR  UoL.  01-28562  Filed  11-14-01:  8:45  am] 
BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4650-N-821 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Automated  Clearing  House  (ACH) 
Program  Application — Title  I  Insurance 
Charge  Payments  System 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  propose  information 
coilec;tion  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  b\  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Comments  Due  Date:  December 
T.  2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
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this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0512)  and 
should  be  sent  lo:  loseph  F  Lackey,  jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building. 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development.  451  .Seventh  Street, 
Southwest.  Washington.  DC  20410:  e- 
mail  Wavnt^Eddins'fiiHl'D  gov: 
telephone  (2021  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  niav  be  obtained 
from  .Mr  Kddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 


Act  (44  U.S.C.  Chapter  35),  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agencv  form  number,  if  applicable: 
(6)  what  members  (if  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
mforraation  submission  including 
number  of  respondents,  frequencv  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  and 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  O.VIB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Automated  Clearing 
House  (ACH)  Program  .Application — 
Title  I  Insurance  Charge  Payments 
System. 

OMB  Approval  Number:  2502-0512. 
Form  Numbers:  HUD-56150, 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  I'se:  This 
information  collection  is  used  to  collect 
data  to  establish  an  electronic  premium 
payment  method  for  the  Title  I  Program 
This  information  collection  is  designed 
to  process  the  collection  of  Title  I 
insurance  charges  electronically  in  lieu 
of  sending  checks  and  other  payments 
instruments  by  mail. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Frequency  of  Submission:  On 
occasion  upon  application 


Reporting  burden 


Total  Estimated  Burden  Hours:  188. 
Status:  Reinstatement,  without 

change. 

Authority:  Sfiction  .'5507  of  the  Paperwork 
Red  111  titin  .\ct  of  1995,  44  U.S.C.  35,  as 
amended, 

Ilated:  November  6,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
CHfice  of  the  Ctiief  Informatinn  Officer. 
[FR  Dor,  01-28558  Filed  11-14-01;  8:45  am) 
BILLING  CODE  4210- 72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-83] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Preauthorized  Debits,  HUD  PAD 
Authorization 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HID 

ACTION:  Niitice. 

SUMMARY:  The  proposed  information 
(  ollection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
r>'view.  ds  required  hv  the  Paperwork 
Reduction  .^ct.  The  Department  is 
snlii.iting  public  comments  on  the 
sul))i'( '  proposal. 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


750 


025 


188 


DATES:  Comments  Due  Date:  December 

1~    2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0424)  and 
should  be  sent  to:  Joseph  F,  Lackev.  Jr.. 
OMB  Desk  (Mfit:er,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building. 
Washington.  DC  2n'iOJ 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Offi(  t-r,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HVD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Fddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  uses;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement, 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department, 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal-  Preauthorized 
Debits,  HUD  PAD  Authorization 

OMB  Approval  Number:  2502-0424. 

Form  Numbers:  HrD-92090, 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collection  is  used  to 
establish  a  direct  electronic  transfer  of 
payment  form  a  financial  institution  to 
Hl'D  when  debtors  have  established  a 
repayment  plan  and  desire  an 
automated  transfer  of  funds. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Frequency  of  Submission:  On 
occasion  upon  application. 
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Numtjer  0' 
respondems 

Fre- 
quency 
of  Re- 
sponse 

Hours 
X               per  re- 
sponse 

Bur- 
=               den 
hours 

Reporting  burden  70 

1 

0.25 

18 

Total  Estimated  Burden  Hours:  18. 
Status:  Reinstatement,  with  change 
(reduction  in  total  burden). 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  November  6.  2001. 

WavTve  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 

[FR  Doc,  01-28559  Filed  11-14-01;  8:45  am] 

BILLING  CODE  4210-72-1* 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-84] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Technical  Suitable  of  Products 
Program  Section  521  of  the  National 
Housing  Act 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  [OMBl  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 


DATES:  Comments  Due  Date:  December 

17,  2001, 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0313)  and 
should  be  sent  to:  loseph  F.  Lackey,  Ir,. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  2050,3 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddms,  Repnrt;-  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development.  451  Se\'enth  Street. 
Southwest.  Washington,  DC  20410:  e- 
mail  Wayne_Eddins^Hl'D.gov: 
telephorie  (202)  708-2374,  this  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  .Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  t:ollection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U,S,C,  Chapter  .35),  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
colled  the  information;  i3i  the  (3MB 
approval  number,  if  applicable.  ^4,  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required.  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Technical 
Suitability  of  Products  Program  Section 
521  of  the  National  Housing  Act. 

OMB  Approval  Number.  2502-0313. 

Form  Numbers.  HI:D-92005 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use  :  This 
information  is  needed  under  HLTD"s 
Technical  Suitability  of  Products 
Program  to  determine  the  acceptance  of 
materials  and  products  to  be  used  in 
structures  approved  for  mortgages 
insured  under  the  National  Housing 
Act.  Respcjndents  are  manufacturers 
seeking  acceptance  of  their  products  by 
HUT). 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 


Numtjer  of 
respondents 


Frequency  o1 
response 


Hours  per 
response 


=      Burden  tiours 


Reporting  Burden 


50 


44 


2,200 


Total  Estimated  Burden  Hours:  2,200 

Status-  Extension  of  a  currently 
approved  collection. 

.\uthority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  November  6.  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
IFRDoc,  01-28560  Filed  11-14-01;  8:45  am) 

BILLING  CODE  «210-72-*l 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Sunshine  Act  Meeting 

TIME  AND  DATE:  9  am  to  5  p  m,  EST. 
December  5,  2001, 

PLACE:  Main  Auditorium,  National 
Geographic  Society.  1145  17th  Street. 
NW,  Washington.' DC, 

STATUS:  The  Department  of  the  Interior, 
as  co-chair  with  the  Department  of 
Commerce,  on  behalf  of  the  Coral  Reef 
Task  Force  announces  a  public  meeting 
of  the  Coral  Reef  Task  Force  We  will 


accept  comments  on  the  discussion 

documents  until  November  30.  2001. 

MATTERS  TO  BE  CONSIDERED:  Agenda  and 
Discussion  Documents,  Documents  to  be 
discussed  include  a  Final  Charter  and 
Final  Oversight  Policy.  These 
documents  and  the  agenda  are  available 
from  Susan  White  at  (202)  208-6211,  or 
on  the  web  at  http://coralreef  gov/  . 
Public  comments  were  previously 
solicited  on  the  draft  Oversight 
document  from  November  26,  1999  to 
January  3   2000 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Comments  reeardint;  t)^-'^^>  inatt'^r- 
should  be  seifl  to  Susan  White.  Office  of 
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thp  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks.  Department  nf  the 
Interior.  1849  •C"  Street,  M\V.  MS- 
MIB-3156,  Washington.  DC  20240. 
phone  (202)  208-6211.  FAX  (202)  208- 
4684.  email:  susan_white@fws.gov. 

[).il('d    Novt'mber  2.  2001. 

Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[PR  Doc.  01-28728  Filed  11-13-01;  11:45 

dm] 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

Thf  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endanjjpred  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  PJndangered  Species  Act  of  1973,  as 
amended  (16  l,'  S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 
Applicant:  Omaha's  Henr\'  Doorly  Zoo, 

Omaha,  NE,  PRT-048291. 

Tht>  applicant  request  a  permit  to 
import  biological  samples  from  African 
elephants  (Loxadonta  africana)  from 
kruger  National  Park.  South  Africa,  for 
the  purpose  of  scientific  research. 
Applicant  San  Diego  Zoo,  San  Diego. 

CA,  PRT-049768. 

The  applicant  request  a  permit  to 
import  four  captive  born  African  wild 
dogs  {Lycaon  pictus)  from  Mountain 
View  Farms.  B  C  .  Canada,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propagation. 
Applicant:  Roger  L.  Warner.  Hickman, 

CA,  PRT-0496fi9 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophv  of  one 
male  bontebok  [Damaliscus  pvgargus 
dnnaa)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
tnr  the  purpose  of  enhancement  of  the 
sur\ival  of  the  species 
Applicant  Ed  Shallenberger,  Omak, 

WA.  PRT-O49670, 

The  applicant  requests  a  permit  to 
import  the  sporl-hunted  trophv  of  one 
male  bontebok  [Damaliscus  pvgargus 
dnrcas)  culled  from  a  captive  herd 
maintained  under  the  management 


program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
Applicant:  Victoria  Windland-Taraska, 
Belleview,  FL,  PRT— 039259. 

The  applicant  requests  a  permit  to 
export  and  re-import  tigers  [Panthera 
tigris)  and  African  leopards  {Panther 
pardus),  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  bv 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  Russell  E.  Jacobs,  Ph.D., 
California  Institute  of  Technology, 
Pasadena,  CA,  PRT-043952. 

The  applicant  requests  a  permit  to 
import  five  male  and  seven  female 
captive-bom  lesser  mouse  lemurs 
(Microcebus  murinus]  from  Dr.  Martine 
Perret.  Laboratoire  d"Ecologie  generate. 
Brunoy,  France,  for  the  purpose  of 
captive  breeding  and  scientific  research 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satish'  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 
days  of  the  date  of  this  notice.  Anvone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Sherman  ).  Silber,  M.D.,  St. 
Louis,  MO,  PRT-049529. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 


available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington.  Virginia  22203. 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  November  2.  2001. 
Anna  Barry, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authoritv. 
[FR  Doc.  01-28599  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-086-1220-AA] 

Restriction  Order  for  BLM  Lands  on 
Blackwell  Island,  Kootenai  County,  ID 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  restriction  order  for 
BLM  lands  on  Blackwell  Island, 
Kootenai  Countv.  Idaho,  Order  No.  ID- 
080-29. 

summary:  By  order,  all  public  land  at 
Blackwell  Island  Coeur  d'Alene.  Idaho 
is  temporarily  closed  to  all  public  use 
for  the  duration  of  site  improvement 
construction  activities.  The  affected  area 
is  described  as  all  public  land  north  of 
U.  S.  Highway  95  within  the  city  limits 
of  Coeur  d'Alene  in  section  14;  lots  4 
and  5,  T.  50N.,  R.  4VV.,  B.M.  A  map 
depicting  the  closed  area  is  available  for 
public  inspection  at  the  Bureau  of  Land 
Management.  Coeur  d'Alene  Field 
Office,  1808  North  Third  Street,  Coeur 
d'Alene,  Idaho.  The  closure  becomes 
effective  immediately  and  shall  remain 
in  effect  until  construction  activities  are 
completed  and  this  order  is  rescinded. 

The  authority  for  establishing  this 
restriction  is  Title  43.  Code  of  Federal 
Regulations,  8364.1 

This  restriction  does  not  apply  to: 

(1)  Any  federal,  state  or  local ' 
government  officer  or  member  of  an 
organized  rescue  or  fire  fighting  force 
while  in  the  performance  of  an  official 
duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  contractor,  or 
cooperator  while  in  the  performance  of 
an  official  duty. 

(3)  Any  contractor,  subcontractor  or 
delivery  person  while  in  the 
performance  of  an  approved  site 
construction  activitv. 
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(4)  Any  person  or  group  expresslv 
authorized  by  an  Authorized  Officer  to 
use  or  occupy  the  subject  public  land 
through  the  issuance  of  a  permit  or 
other  use  authorization  instrument. 

This  temporal^'  closure  is  necessar\'  as 
a  public  safety  measure  and  to  avoid 
public  interference  with  construction 
activities. 

Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  Si. 000  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Kincaid,  (208)  769-5031. 

Dated:  October  18.  2001. 
Ted  Graf, 

Acting  District  Manager. 
|FR  Doc   01-28607  Filed  11-14-01;  8:45  am] 
BILUNG  CODE  431&-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-930-1310-AG] 

Notice  of  Intent  To  Prepare  an 
Integrated  Activity  Plan  lAP/ 
Environmental  Impact  Statement  (EIS) 
on  Management  of  the  Northwestern 
Portion  of  the  National  Petroleum 
Reserve-Alaska  (NPR-A):  Request  for 
Information;  and  Call  for  Nominations 
and  Comments 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policv  and  Management 
Act  of  1976  (43  U.S  C.  1701  et  seq.].  as 
amended;  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  as  amended:  Title  I  of  the  Naval 
Petroleum  Reser\-es  Production  Act  of 
1976  (42  U.S.C.  6501  et  seq.).  as 
amended  by  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1981. 
Pub.  L.  96-514,  94  Stat.  2957,  2964 
(codified  in  42  U.S.C.  6508);  the  Alaska 
National  Interest  Lands  Conser\'ation 
Act.  Pub.  L.  96-487,  94  Stat  2371, 
section  810.  16  U.S.C.  3120:  and  the 
regulations  at  43  CFR  parts  2360  and 
3130;  the  Bureau  of  Land  Management 
(BLM),  Alaska  State  Office,  is  preparing 
an  Integrated  Activity  Plan  (lAP)/ 
Environmental  Impact  Statement  (EIS) 
for  the  northwest  portion  of  the  National 
Petroleum  Reser\'e-Alaska  (NPR-A). 
This  Notice  also  serves  as  a  Request  for 
Information  (Request)  and  Call  for 
Nominations  (Call)  and  Comments  per 
43  CFR  3130.1  and  3131.2. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  invite 
suggestions  and  the  submittal  of 
relevant  information  for  the  proposed 


lAP/EIS.  Potential  issues  include,  but 
are  not  limited  to,  wildlife  resources 
protection  (terrestrial  and  aquatic);  oil 
and  gas  leasing  and  development 
(pursuant  to  43  CFR  Part  3130); 
subsistence  resources  and  activities  and 
possible  impacts  on  subsistence  from 
various  management  alternatives; 
access,  recreation,  and  visual  resources; 
threatened  and  endangered  species:  and 
historic;  cultural,  soil,  water,  and 
vegetation  resources.  Potential 
management  actions  and  activities 
which  may  have  environmental  and 
subsistence  impacts  for  the  area  include 
mineral  material  e.xtraction:  oil  and  gas 
exploration  and  development; 
wilderness;  recreation;  commercial 
development:  recommendations  for 
wilderness  designations,  modifications 
of  existing  Special  Areas;  and 
identification  of  any  new  areas  for 
additional  resource  protection. 
Information,  comments,  and 
nominations  on  specific  issues  to  be 
addressed  in  the  plan  are  sought  from 
all  interested  parties.  This  early 
planning  and  consultation  step  is 
important  for  ensuring  that  all  interests 
and  concerns  are  communicated  to  the 
Department  of  the  Interior  for  future 
decisions  in  land  use,  planning,  and 
management. 

Description  of  the  Area 

The  area  subject  to  this  Notice  is 
composed  of  those  BLM-administered 
lands,  subject  to  valid  existing  rights,  in 
the  northwestern  portion  of  NPR-A.  The 
northwestern  portion  of  NPR-A  is 
described  as:  Beginning  on  the  western 
boundar>-  NPR-A  on  the  east— west 
township  line  between  T  8  N  .  R,40  W,. 
and  T,9  N,,  R.39  W  .  Umiat  Meridan 
(UM.);  Thence  proceed  easterly  along 
the  township  line  to  the  northeast 
comer  of  T.8  N,,  R,26  W..  UM.;  Thence 
proceed  southerly  along  the  township 
line  to  the  southeast  corner  of  T  7  N,, 
R,26  W..  UM.:  Thence  proceed  easterlv 
along  the  township  line  to  the 
northeastern  corner  of  T.6  N,,  R.25  W,, 
UM.;  Thence  proceed  southerly  along 
the  township  line  to  the  southeast 
comer  of  T.5N..  R,25  W.,  UM:  Thence 
proceed  easterly  along  the  township  line 
to  the  northeast  corner  of  T.4  N,,  R,24 
W.,  UM.;  Thence  proceed  southerly 
along  the  township  line  to  the  southeast 
comer  of  T.l  N..  R,24  W..  UM  :  Thence 
proceed  easterly  along  the  township  line 
to  the  northeast  comer  of  T.l  S,.  R,24 
W.,  UM.;  Thence  proceed  southerlv 
along  the  township  line  to  the  southeast 
comer  of  T.4  S,.  R.24  W..  UM,;  Thence 
proceed  easterly  along  the  township  line 
to  a  point  where  the  left  bank  of  the 
Colville  River  meets  the  southern 
township  line  of  T,4  S.,  R.15  W..  UM.; 


Thence  proceed  in  a  generally  easterlv 
direction  following  the  left  bank  of  the 
Colville  River  to  a  point  where  the 
Colville  River  intercepts  the  eastern 
boundarv-  of  T.3  S..  R.6  W..  UM.;  Thence 
proceed  northerly  following  the 
township  lines  to  the  northeast  comer  of 
T.2  N..  R.6  W.,  UM.;  Thence  proceed 
westerly  following  the  township  line  to 
the  right  bank  of  the  Ikpikpuk  River  on 
the  south  township  line  of  T,3  N.,  R.12 
W.,  UM.:  Thence  proceed  northerly 
along  the  right  bank  of  the  Ikpikpuk 
River  to  the  northern  boundarv  of  NTR- 
A;  Thence  follow  the  boundary-  of  NPR- 
A  in  a  genera]  westerly  and  then 
southerly  direction  to  the  point  of 
beginning  of  this  description.  This 
planning  area  consists  of  approximately 
9.980,000  acres  of  which  approximately 
9,437,000  are  federal  and  approximately 
543,000  acres  are  in  private  ownership. 
A  large  scale  map  of  the  plan  area 
(which  also  ser\'es  as  the  Call  map) 
showing  boundaries  of  the  area  by 
township  is  available  from  the  Alaska 
State  Office.  BLM,  222  West  7th 
Avenue.  Anchorage.  AK  99501. 
telephone  (9071  271-5546 

Public  Participation 

BLM  seeks  information  and  comments 
on  issues  relating  to  the  future  land  use, 
planning,  and  management  of  the 
northwest  portion  of  NPR-A  Also 
requested  is  information  and  comments 
on  resources,  such  as  wildemess. 
wildlife  and  subsistence  resources,  as 
well  as  cujTent  and  potential  future 
activities  on  these  lands,  including 
possible  development  of  the  area's  oil 
and  gas  potential  The  agency  is 
interested  in  learning  what  areas  are  of 
particular  value  for  various  species  and 
uses,  and  what  measures  should  be 
considered  to  protect  resources  and  uses 
from  potentially  impacting  activities. 
Comments  are  also  sought  on  any 
potential  conflicts  with  approved 
coastal  management  plans  (CMPs)  and 
other  land  use  plans  that  mav  result 
from  possible  future  activities  in  the 
area.  These  comments  should  identif\- 
specific  policies  of  concern  as  listed  in 
CMPs  or  other  plans,  the  nature  of  the 
conflicts  foreseen,  and  steps  that  BLM 
could  take  to  avoid  or  mitigate  the 
potential  conflicts  Comments  may  be  in 
terms  of  broad  areas  or  focused  on 
particular  townships  of  concern. 
Comments  are  sought  on  activities  and 
measures  to  protect  surface  resources 
within  the  plan  area,  including  fish  and 
wildlife,  historical  and  scenic  values. 
Comments  are  sought  on  subsistence 
uses  and  needs  within  the  plan  area  and 
possible  impacts  on  subsistence  from 
other  uses  of  the  area.  Comments  should 
include  recommendations  for  particular 
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sections  of  the  plan  area  that  are  of 
value  for  surface  and  subsurface 
resources,  as  well  as  conditions, 
restrictions,  and  prohibitions  that  would 
protect  surface  resources.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  durmg  regular  business  hours. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identify  ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety 

Pursuant  to  43  CFR  3131.1  and 
3131.2.  relevant  information  related  to 
possible  oil  and  gas  leasing  is  requested 
for  the  plan  area.  Oil  and  gas  companies 
are  specifically  requested  to  nominate 
areas  within  the  plan  area  that  they 
would  like  to  have  considered  for  oil 
and  gas  leasing.  Nominations  must  be 
depicted  on  the  Call  map  by  outlining 
the  area(s)  of  interest  along  township 
lines.  Nominators  are  asked  to  submit  a 
list  of  townships  nominated  to  facilitate 
correct  interpretation  of  their 
nominations  on  the  Call  map  Although 
the  identities  of  those  submitting 
nominations  for  oil  and  gas  leasing 
become  a  matter  of  public  record,  the 
individual  nominations  will  be  held 
confidential  consistent  with  applicable 
law  Nominators  also  are  requested  to 
rank  townships  nominated  for  oil  and 
gas  leasing  according  to  priority  of 
interest  [(e.g.,  priority  1  (high),  2 
(medium),  or  3  (low)]  Townships 
nominated  that  do  not  indicate 
priorities  will  be  considered  priority  3. 
Nominators  are  encouraged  to  be 
specific  in  indicating  townships  by 
priority.  Blanket  priorities  on  large  areas 
are  not  useful  in  the  analysis  of  industrv' 
interest  The  telephone  number  and 
name  of  a  person  to  contact  in  the 
nominators  organization  for  additional 
information  should  be  included  in  the 
response.  The  regulations  at  43  CFR  part 
3130  limit  the  size  of  an  oil  and  gas 
lease  tract  within  the  NPR-A 
boundaries  to  no  more  than  60.000  acres 
(43  CFR  3130  4-1).  Although 
nominations  are  to  be  submitted  along 
township  lines,  comments  are  also  being 
sought  on  the  preferred  size  of  tracts  for 
leasing  in  this  area,  not  to  exceed  60,000 
acres. 

Responses  to  this  request  for 
information  and  comments,  and  call  for 


nominations  must  be  received  no  later 
than  45  days  following  publication  of 
this  document  in  the  Federal  Register. 
Nominations  must  be  submitted  in 
envelopes  labeled  "Nominations 
Related  to  the  NPR-A  lAP/EIS  '  to 
protect  the  confidentiality  of  the 
nominations.  The  original  Call  map 
with  nominations  must  be  submitted  to 
the  NPR-A  Planning  Team  Leader. 
Bureau  of  Land  Management,  222  West 
7th  Avenue  #13,  Anchorage,  AK  99513- 
7599.  Information,  comments,  and 
nominations  submitted  in  responses  to 
this  publication  will  assist  in  early 
scoping  and  later  development  of 
alternatives  for  the  lAP/EIS  and  will 
help  identify'  areas  for  potential 
activities,  including  oil  and  gas 
development  and  resource  protection. 

Tentative  Schedule 

Approximate  dates  for  actions  and 
decisions  in  the  planning  process  for 
this  proposal  are: 

Comments  are  due  on  Notice, 
Request,  and  Co//— December  15,  2001. 

Scoping  meetings  are  scheduled  for 
the  following  Alaska  communities: 

Point  Lay— December  3.  2001 
Anaktuvuk  Pass — December  4,  2001 
Wainwright — December  5,  2001 
Atqasuk— December  6,  2001 
Barrovf— December  10.  2001 
Nuiqsut— December  11,  2001 
Fairbank.s — Januan,'  15,  2002 
Anchorage — January  16,  2002 

All  meetings  will  begin  at  7:00  PM. 
Meeting  locations  will  be  announced 
later. 

Draft  lAP/EIS  available  for 
comment — November  19.  2002. 

Public  meetings/hearings — December, 
2002— January,  2003 

Comments  due  on  Draft  lAP/ElS — 
January  30,  2003. 

Final  lAP/EIS  available  for  public 
v;ew'— October  2.  2003. 

Record  of  Decision — November  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Curt 
Wilson.  (907)  271-5546  or 
clwilson@ak.blm.gov.  He  can  be  reached 
by  mail  at  222  W.  7th  Avenue,  #13, 
Anchorage,  AK  99513-7599. 

Francis  R.  Cherry,  Jr., 

State  Director,  Aiasl(a. 

(PR  Dot.  01-28665  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  4310-JA-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[N  V-91 0-01 -0777XX-241  A] 

Sierra  Front/Northwestern  Great  Basin 
Resource  Advisory  Council, 
Northeastern  Great  Basin  Resource 
Advisory  Council,  and  Mojave- 
Southem  Great  Basin  Resource 
Advisory  Council — Notice  of  Meeting 
Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Combined  Resource  Advisor)' 

Council  Meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Council 
meetings  will  be  held  as  indicated 
below.  Topics  for  discussion  will  be  a 
presentation  euid  discussion  of 
accomplishments  during  2001  and  the 
outlook  for  2002  of  the  BLM  in  Nevada; 
opening  and  closeout  reports  of  the 
three  Resource  Advisory  Councils 
(RACs);  discussion  of  acquisitions 
proposed  to  be  funded  by  the  Southern 
Nevada  Public  Land  Management  Act  of 
1998:  breakout  meetings  of  the  "pods'; 
breakout  meetings  of  the  three  RACs; 
setting  of  schedules  for  meetings  of  the 
individual  R.^Cs  for  the  coming  year, 
and  other  issues  members  of  the 
councils  may  raise. 

All  meetings  are  open  to  the  public. 
During  the  two  noon  luncheons, 
members  of  the  public  may  join  the 
group  for  lunch,  at  their  own  expense. 
The  public  may  present  written 
comments  to  the  three-R,\C  group  or  the 
individual  RACs.  The  public  comment 
period  for  the  council  meeting  will  be 
at  3  p.m.  on  Thursday.  November  8. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting  or  need  special  assistance  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Robert  Stewart  at  the  Nevada 
State  Office.  BLM.  1340  Financial  Blvd., 
Reno,  telephone  (775)  861-6586. 

Date,  Time:  The  council  will  meet  on 
Thursday,  November  8  from  8  a.m.  to 
4:30  p.m.  and  Friday,  November  9, 
2001.  from  8  a.m.  to  3  p.m.,  at  the  Elko 
Convention  Center,  Elko,  Nevada.  If  due 
to  unforeseeable  problems  this  site  is 
not  available,  the  alternate  site  of  the 
meeting  will  be  determined  at  that  time, 
and  will  be  in  Elko,  Nevada.  The 
meeting  may  be  cancelled  if  an  alternate 
site  is  not  available.  The  dates  and  times 
will  remain  the  same.  Public  comment 
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will  be  received  at  the  discretion  of  the 
State  Director,  as  meeting  moderator, 
with  a  general  public  comment  period 
on  Thursday.  November  8,  2001  at  3 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Stewart.  Public  Information 
Specialist.  BLM  N'pvada  State  Office. 
1340  Financial  Blvd..  Reno,  Nevada, 
telephone  (775) 861-6586. 

Datpci:  .August  27.  2001. 
Robert  V.  Abbey, 

State  Director.  Nevada. 

IFR  Doc.  01-28610  Filed  11-14-01;  8:45  am] 

BiLUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-014-01-1430-EU:  HAG-01-0260] 

Direct  Sale  of  Public  Lands  in  Klamath 
County,  OR— Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKJN:  Notice  of  realty  action:  Direct 

sale  of  public  lands  in  Klamath  Countv. 

Oregon  (OR  53841). 

SUMMARY:  The  following  land  has  been 
found  suitable  and  is  classified  for 
direct  sale  under  section  203  and  209  of 
the  Federal  Land  Policv  and 
Management  Act  of  1976.  43  U.S.C. 
1713  and  43  U.S.C.  1719.  and  section  7 
of  the  Taylor  Grazing  (43  U.S.C.  31 5f). 
The  land  will  be  sold  at  no  less  than  the 
fair  market  value  of  Si 0.200  00.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  this  notice. 

Willamette  Meridian 

T.  38S.,R.  10  E. 

Section  6  Lots  5.  6  and  NEV^SWV*. 

Containing  approximately  119.76  acres. 

The  above  described  land  is  herebv 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statutes,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  which  ever  occurs 
first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens.  18 
years  of  age  or  older,  a  state  or  state 
instrumentalitv  authorized  to  hold 


property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  lands  are  being  offered  to 
Kennedy  Land  Company.  LLC  using  the 
direct  sale  procedures  authorized  under 
43  CFR  2743.3-3.  Direct  sale  is 
appropriate  because  there  is  no  public 
access  to  the  public  lands  and  the 
public  lands  are  surrounded  bv  lands 
owned  by  the  sale  proponent. 

The  terms,  conditions,  and 
reservations  applicable  to  this  sale  are 
as  follows: 

1 .  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  in  under  43  U.S.C.  945. 

2.  All  oil  and  gas  and  geothermal 
resources  in  the  land  will  be  reserved  to 
the  L'nited  States  in  accordance  with 
Section  209  of  the  Federal  Land  Policv 
and  Management  Act  of  1976. 

3  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  with 
the  exception  of  the  oil  and  gas  and 
geothermal  interests  which  will  be 
reserved  to  the  United  States  in 
accordance  with  Section  209  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  resen-ations  of 
record 

If  land  identified  in  this  notice  is  not 
sold  it  will  be  offered  competitivelv  on 
a  continuing  basis  until  sold 

Detailed  information  concerning  the 
sale,  including  the  reser\'ations,  sale 
procedures,  and  planning  and  * 
environmental  documents,  is  available 
at  the  Klamath  Falls  Field  Office  2795 
Anderson  Ave.  Building  25  Klamath 
Falls.  OR  97603. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  mav 
submit  comments  to  the  Field  Manager. 
Klamath  Falls  Resource  Area  Office  at 
the  above  address.  Objections  will  be 
reviewed  by  the  District  Manager  who 
may  sustain,  vacate,  or  modif>-  this 
realty  action.  In  absence  of  any 
objections,  this  realty  action  will 
become  the  final  action  of  the 
Department  of  the  Interior.  Questions 
should  be  directed  to  Tom  Cottingham 
at  the  above  address  or  bv  phone  at  541/ 
885^141. 

Dated:  .August  6.  2001. 
Teresa  A.  Rami. 

Field  Manager.  Klamath  Falls  Resource  Area. 
(PR  Dot  01-28611  Filed  11-14-01:  8:45  am] 
BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-070-02-16ia-DU] 

Intent  To  Prepare  an  Amendment  to 
the  Headwaters  Resource  Management 
Plan  and  an  Associated  Environmental 
Assessment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

amendment  to  the  Headwaters  Resource 

Management  Plan  (RMP)  and  an 

associated  Environmental  ,'\ssessment 

(EA). 


SUMMARY:  This  document  provides 

notice  that  the  Bureau  of  Land 
Management  (BL.M)  intends  to  prepare 
an  amendment  to  the  Headwaters  RMP 
and  an  associated  EA  This  process  will 
develop  a  Travel  Management  Stratej.'y 
that  will  identifv-  a  designated  road  and 
trail  system  to  accommodate  motorized 
and  non-motorized  recreation 
opportunities  on  approximately  28.000 
acres  in  the  Headwaters  planning  area. 
These  lands  are  located  east  of  Butte 
and  northwest  of  Whitehall,  in  Jefferson 
County.  Montana  The  scoping  comment 
period  will  commence  with  the 
publication  of  this  notice.  Formal 
scoping  will  end  30  days  after 
publication  of  this  notice  Comments 
should  be  received  on  or  before  the  end 
of  the  scoping  period  at  the  address 
listed  below .  There  has  been  extensive 
public  involvement  for  this  project  over 
the  past  several  years  Comments  made 
during  this  process  do  not  need  to  be  re- 
submitted. 

Public  Involvement  The  BLM  is 
seeking  comments  from  individuals, 
organizations,  tribal  governments,  and 
Federal,  State,  and  local  agencies  that 
are  interested  or  may  be  affected  bv  the 
proposed  action.  While  public 
participation  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  To  assist  the  BL.M  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  EA  should  be  as 
specific  as  possible  Reviewers  mav 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policv 
Act  at  40  CFR  1503.3  in  addressing  ' 
these  points 

ADDRESSES:  For  further  information, 
contact  Steve  Hartmann.  40&-533-7671. 
or  Ruth  .Miller.  406-533-7645.  Butte 
Field  Office.  Send  written  comments  to 
Whitetail-Pipestone  EA.  Butte  Field 
Office.  106  North  Parkmont.  Butte. 
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Montana,  59701.  Comments,  including 
names  and  addresses  of  respondents, 
may  be  published  as  part  of  this  EA. 
Individual  respondents  may  request 
confidentiality:  if  you  wish  to  withhold 
vour  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prommently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  mspection  in  their 
entirety 

SUPPLEMENTARY  INFORMATION:  In  1995. 
the  U.S.  Forest  Service  and  BLM  issued 
a  Notice  of  Intent  to  Prepare  an  EIS  for 
the  Whitetail-Pipestone  analysis  area.  In 
June  1998.  the  BLM  implemented  an 
Emergency  Closure  Order  restricting 
motorized  use  to  existing  roads  and 
trails  until  a  Decision  is  issued  for  the 
Whitetail/Pipestone  area  The  purpose 
for  this  closure  was  to  prevent  further 
user-created  trails  and  prevent  damage 
occurring  to  cultural  sites  and  riparian 
areas,  and  to  prevent  erosion  and  the 
spread  of  noxious  weeds. 

In  2000.  the  Forest  Service  withdrew 
from  the  project  due  to  budget  reasons: 
the  majority  of  the  analysis  area  (84 
percent)  was  Forest  Service  System 
lands.  The  BLM  decided  to  proceed 
with  an  EA  after  the  Western  Montana 
Resource  Advisory  Council  (RAC) 
recommended  the  BLM  continue  with 
the  project. 

Many  roads  and  trails  in  the  analysis 
area  are  user-c;reated  through  repeated 
use  for  many  years  by  miners,  loggers, 
ranchers,  or  for  recreation  purposes.  The 
proposed  action  would  define  a  road 
and  trail  .system  and  identify  a  method 
to  prioritize  roads  and  trails  for 
maintenance,  decommissioning,  and 
new  construction  Preliminary  issues 
and  management  concerns  identified  to 
date  are:  (1)  To  bring  recreation 
management  into  compliance  with  the 
1984  BLM  Headwaters  Resource 
.Management  Plan:  (2)  to  manage 
c:ultural  properties  in  accordance  with 
the  National  Historic  Preser\'ation  Act  of 
1966.  as  amended,  the  Archaeological 
Resourf;es  Protection  Act  of  1979  and 
other  appropriate  Federal  laws:  (3)  to 
address  the  changes  in  recreation 
activities  during  the  last  10  years  and  to 
address  the  current  and  anticipated 
travel  demands  on  public  land  in  the 
project  area:  and  (4)  to  manage 
recreation  use  while  protecting  cultural 
resources,  water  quality,  soils, 
vegetation,  wildlife  and  fisheries 


habitats,  riparian  areas,  and  other 
environmental  components. 

Dated:  October  2.  2001. 
Richard  M.  Hotaling, 

Buttf'  Field  Manager.  ■< 

|FR  Doc.  01-28608  Filed  11-14-01;  8:45  am] 

BILLING  CODE  4310-SS-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Availability  of  Proposed 
Planning  Criteria  and  Public  Meeting 
Related  to  the  Multi-Jurisdictional 
Land-Use  Planning  Effort  for  the  Coast 
Dairies  Property,  Santa  Cruz  County, 
CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Availability  of  proposed 

planning  criteria  and  notice  of  public 

meeting, 

summary:  The  U.S.  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  provides  formal  notice  that, 
pursuant  to  43  CFR  1610. 2(f)(2)  and 
1610.4-2,  the  proposed  planning  criteria 
related  to  the  Hollister  Resource 
Management  Plan  Amendment  are 
available  for  public  review  and 
comment.  Comments  will  be  accepted 
until  December  31,  2001.  This  notice 
also  announces  a  public  meeting  to  take 
public  comment  on  the  proposed 
planning  criteria  for  the  planning 
process,  review  the  draft  opportunity 
and  constraints  portion  of  the  multi- 
jurisdictional  land-use  planning  effort, 
and  discuss  the  project  description  for 
the  plan's  environmental  impact 
documentation  process.  The  public 
meeting  will  be  held  on  Saturday, 
November  17,  2001,  in  Santa  Cruz, 
California. 

DATES:  Comments  will  be  accepted  until 
December  31,  2001,  and  the  public 
meeting  will  be  held  November  17, 
2001 .  10  a.m.  to  2  p.m.,  Santa  Cruz,  CA. 
ADDRESSES:  Comments  on  the  proposed 
planning  criteria  should  be  sent  to  the 
Field  Manager.  USDI  Bureau  of  Land 
Management,  20  Hamilton  Court, 
Hollister,  CA  95023,  ATTN:  Coast 
Dairies  Planninp  Project 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Hanks.  831-630-5036, 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  parti<;ipating  in  a  multi-jurisdictional 
land-use  planning  effort  with  the 
California  Department  of  Parks  and 
Recreation  (DPR)  and  the  Trust  for 
Public  Land  (TPL),  a  California  non- 
profit public  corporation.  The  planning 
effort  is  being  conducted  by  the  TPL  for 


the  Coast  Dairies  Property  located  in 
northern  Santa  Cruz  County.  California. 
As  part  of  this  planning  effort,  BLM  is 
preparing  an  amendment  to  the 
Hollister  Resource  Management  Plan 
(RMP).  The  RMP  amendment  will  be 
conducted  in  order  to  assess  the 
feasibilitv  of  transferring  part  or  all  of 
the  property  to  BLM,  or  BLM  and  DPR. 
for  joint  management  between  BLM  and 
DPR,  and  to  include  the  implementation 
of  the  final  planning  decision,  if 
appropriate,  under  the  Hollister  RMP. 
This  planning  effort  will  include  the 
preparation  of  a  companion 
environmental  impact  analysis. 

Preliminary  Planning  Criteria: 

BLM  planning  regulations  43  CFR 
1610.2(f)(2)  and  1610.4-2  require 
preparation  of  planning  criteria  to  guide 
development  of  all  resource 
management  plans  or  revisions. 
Planning  criteria  are  the  ground  rules 
that  guide  and  direct  the  development 
of  the  plan.  They  determine  how  the 
planning  team  approaches  the 
development  of  alternatives  and 
ultimately,  selection  of  a  Preferred 
Alternative.  Planning  criteria  are  based 
on  standards  prescribed  by  applicable 
laws  and  regulations:  agency  guidance; 
the  result  of  consultation  and 
coordination  with  the  public,  other 
Federal.  State  and  local  agencies  and 
governmental  entities,  and  Indian  tribes; 
analysis  of  information  pertinent  to  the 
planning  area:  and  professional 
judgment.  After  public  input  analysis, 
they  become  proposed  criteria,  and  can 
be  added  to  or  changed  as  the  issues  are 
addressed  or  new  information  is 
presented. 

The  foUomng  proposed  planning 
criteria  are  provided  for  public  review 
and  comment: 

•  The  Plcm  will  establish  guidance 
upon  which  the  BLM  will  rely  in 
managing  the  Coast  Dairies  Property 
cooperatively  with  the  California 
Department  of  Parks  and  Recreation 
(DPR). 

•  The  Plan  will  recognize  the  Coast 
Dairies  Property  as  a  unique  natural  and 
cultural  landscape  and  coastline,  and 
will  give  priority  to  actions  that 
complement  or  enhance  its  natural  and 
pastoral  qualities. 

•  The  planning  process  will 
encourage  public  participation  and  a 
collaborative  process  that  strives  to 
incorporate  community,  visitor,  and 
other  entities'  needs  and  values  while 
protecting  the  resources  of  the  Coast 
Dairies  Property. 

•  The  Plan  will  be  completed  in 
compliance  with  Federal  Land  Policy 
and  Management  Act  and  all  other 
applicable  laws. 
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•  The  Plan  will  include  an 
Environmental  Impact  Statement  that 
will  comply  with  National 
Environmental  Policy  Act  standards  and 
an  Environmental  Impact  Report  the 
will  comply  with  the  Cahfomia 
Environmental  Quality  Act 

•  The  Plan  will  emphasize  protection 
and  enhancement  of  the  biological  and 
open  space  values  afforded  by  the 
resources,  the  size,  and  the  connectivity 
of  the  Coast  Dairies  Property  while  at 
the  same  time  providing  new  and 
diverse  recreational  opportxmities 
compatible  with  the  management  of 
existing  uses  and  the  protection  of 
natural  and  cultural  resources. 

•  Plan  decisions  will  give  prioritv  to 
the  protection  and  restoration  of  kev 
resources  such  as  stream,  riparian,  and 
watershed  habitats  and  coastal  prairies 

•  The  lifestyles  and  concerns  of  area 
residents  will  be  recognized  in  the  Plan. 

•  The  Plan  will  recognize  valid 
existing  land  use  commitments  within 
the  Coast  Dairies  Property  and  review 
how  valid  existing  uses  are  verified.  The 
Plan  may  allow  for  other  economic  uses 
of  the  land,  provided  they  are  consistent 
with  the  overriding  biological  and  open 
space  conservation  needs  and 
objectives 

•  Plan  decisions  will  use  the  best 
available  science  and  an  adaptive 
management  approach,  i.e.,  continual 
monitoring  of  the  Property's  resources 
as  the  basis  for  decisions  related  to  the 
land's  uses. 

•  The  planning  process  will  protect 
Native  American  cultural  resources  and 
traditional  uses. 

•  The  Plan  will  address 
transportation  and  access,  and  will 
identify  where  better  access  is 
warranted,  where  access  should  remain 
as  is,  and  where  decreased  access  is 
appropriate  to  protect  resources  and 
manage  visitation. 

•  Etecisions  in  the  plan  will  strive  to 
be  compatible  with  the  existing  plans 
and  pohcies  of  adjacent  local.  State,  and 
Federal  agencies  as  long  as  the  decisions 
are  consistent  with  the  purpose, 
policies,  and  programs  of  Federal  laws 
and  regulations  applicable  to  public 
lands. 

•  The  Plan  will  carry  forward  the 
concept  of  "seamless  management"  of 
the  Coast  Dairies  Property  between 
BLM,  State  Parks,  TPL,  and  cooperating 
partners. 

•  The  process  will  recognize  that 
other  Federal  agencies.  State  and  local 
governments  have  jurisdiction  over 
resources  and  uses  within  the  planning 
area  (e.  g.  coastal  zone),  and  will 
collaborate  with  these  entities  to 
develop  complementary  management 
decisions. 


•  The  Plan  will  create  valuable 
opportunities  for  education  in  the  field 
of  integrating  traditional  economic  and 
recreational  activities,  including 
sustainable  coastal  agricult\ire,  with 
programs  designed  to  protect  native 
biodiversity  and  other  natural  landscape 
values. 

Planning  Issues 

The  planning  criteria  are  developed 
under  the  major  planning  issues  of 
which  the  plan  is  intended  to  resolve. 
In  accordance  with  43  CFR  1610.4-1, 
the  BLM  planning  process  is  issue- 
driven  and  BLM  regulations  equate  land 
use  planning  with  problem  solving  and 
issue  resolution  A  planning  issue  is  "a 
matter  of  controversy  or  dispute  over 
resource  management  activities  or  land 
use  that  is  well  defined  or  topically 
discrete  and  entails  alternatives  between 
which  to  choose  "  This  definition  "^ 
suggests  that  one  or  more  entitv  is 
interested  in  a  resource  on  public  land, 
that  entity  may  have  different  values  for 
the  resource,  and  that  there  are  different 
ways  in  which  to  resolve  the 
competition  or  demand 

A  number  of  issues  have  been  raised 
about  the  long-term  use  and  protection 
of  Property.  Preliminary  planning  issues 
and  management  concerns  have 
surfaced  during  an  initial  series  of 
facilitated  meetings  focused  on  issues 
and  concerns  related  to  the  long-term 
management  of  the  Coast  Dairies 
Property. 

We  expect  that  the  major  BLM  issues 
to  be  addressed  in  the  Plan  will  be  the 
following: 

•  How  will  the  Coast  Dairies'  natural 
and  cultural  resources  and  unique 
landscape  values  be  protected' 

•  How  will  the  existing  uses  be 
managed  on  the  Coast  Dairies  Property ' 

•  How  will  new  uses  be  managed  on 
the  Coast  Dairies  Property'' 

•  What  facilities  and  infrastructure 
are  needed  to  provide  visitor  services 
and  administration  of  the  Coast  Dairies 
Property'' 

•  Does  the  Coast  Dairies  Property 
warrant  any  special  designation(s)' 

•  How  will  the  management  of  the 
Coast  Dairies  Property  be  integrated 
with  State  Parks  and  the  various  other 
partners  and  their  plans  and  planning 
processes? 

Public  Meeting.  A  public  meeting 
related  to  the  multi-jurisdictional  land- 
use  planning  effort  is  being  held  on 
Saturday,  November  17.  2001,  at  the 
Santa  Cruz  School  District  Office,  2931 
Mission  Street.  Santa  Cruz,  California. 
The  meeting  is  scheduled  to  begin  at  10 
a.m.  and  end  by  2  p.m.  The  pubhc 
meeting  wdll  also  serve  as  a  meeting  of 
TPL's  Community  Advisory  Committee 


on  the  Coast  Dairies  Plan  The  purpose 
of  the  public  meeting  is  to  take  public 
comment  on  the  proposed  planning 
critena.  review  the  draft  opportunity 
and  constraints  portion  of  the  multi- 
jurisdictional  land-use  planning  effort, 
and  discuss  the  project  description  for 
the  Plan's  environmental  impact 
documentation  process 

Authority:  43  U.S.C.  1711-1712. 

Dated   September  27.  2001. 
Herrick  E.  Hanks, 
Assistant  Field  Manager. 
IFR  Doc  01-28609  Filed  11-14-01:  8:45  am) 
nUJNG  CODE  2BU»-»0-P 

DEPARTMEhfT  OF  THE  INTERfOfl 

BuTMu  of  LM>dManag«fn«rTt 

[ES  930-01 -1430-AG-241  A] 

Notice  M»ntitying  Lands  Subject  to 
SecTBtarW  Order  of  Re«tof»tk>n  of 
February  22,  1*45 

AGENCIES:  Bureau  of  Land  Management, 
Bureau  of  Indian  Affairs,  Interior 
SUMMARY:  On  February  22.  1945.  the 
Secretary  of  the  Interior  issued  an  Order 
restoring  to  the  Red  Lake  Band  of 
Chippewa  Indians  of  Minnesota 
(  "Tribe")  certain  lands  that  the  Tribe 
had  previously  ceded  to  the  United 
States  for  use  by  non-Lndians.  The  lands 
restored  to  the  tribe  by  the  1945  Order 
are  lands  that  were  continuouslv  held  in 
trust  by  the  United  States  since  the 
cessions,  that  were  never  sold  or 
otherwise  disposed  of.  and  for  which 
the  Tribe  was  never  paid  This  notice 
provides  a  partial  list  of  the  lands 
restored  to  the  Tribe  by  the  1945  Order. 
SUPPLEMENTAI»Y  INFO«MATK)H:  The 
Nelson  Act  of  January  14.  1889,  ch.  24, 
25  Stat  642,  created  and  authorized  a 
Federal  commission  to  negotiate  a 
cession  of  lands  in  northern  Minnesota 
from  the  Red  Lake  Band  of  Chippewa 
Indians  of  Minnesota  ("Tribie")  to  the 
United  States.  By  agreement  dated  lulv 
8,  1889,  2.9  million  acres  of  land  knovra 
as  "Royce  706"  were  ceded  by  the  Tribe 
to  the  United  States  for  the  benefit  of  the 
Tribe  The  Tribe  retained  a  much 
smaller  area  known  as  '  Rovce  707." 

On  March  10,  1902.  another 
agreement  was  negotiated  between  the 
Tribe  and  the  United  States  for  the 
cession  of  an  additional  256,152  acres  of 
land  in  the  western  portion  of  Royce 
707  This  agreement  was  approved  by 
Congress  under  the  Act  of  February  io, 
1904.  ch  161.  33  Stat  46  The  Tribe's 
present-day  reservation  is  composed  of 
land  remaining  after  the  1889  and  1902 
cessions.  Consistent  with  the  provisions 
of  the  Nelson  Act.  the  lands  the  Tribe 
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ceded  to  the  United  State.s  were  opened 
for  timber  sales  and  homesteading,  and 
most  of  the  lands  were  disposed  of  bv 
the  1930s. 

The  Indian  Reorganization  Act  of 
1934  (-IR.^").  25  U.S.C.  461  et  seq.. 
authorized  the  Secretary  of  the  Interior, 
if  he  found  it  to  be  in  the  public  interest, 
"to  restore  to  tribal  ownership  the 
remaining  surplus  lands  to  any  Indian 
reservation  [that  prior  to  lune  18.  1934 
were]  opened,  or  authorized  to  be 
opened,  to  sale  or  any  other  form  of 
disposal  by  Presidential  proclamation, 
or  bv  anv  of  the  public  land  laws  of  the 
IJnited  States!.]"  25  U.S.C.  463(a). 

On  February  22,  1945.  exercising  this 
authority  granted  by  the  IRA,  the 
Secretary  of  the  Interior  issued  an  Order 
of  Restoration  ("1945  Order")  10  FR 
2448  (1945)  The  1945  Order  "Restored 
to  tribal  ownership  all  those  lands  of  the 
Red  Lake  Indian  Reservation  which 
were  ceded  by  the  Indians  under  (the 
Nelson  Act  and  the  Act  of  February  20. 
1904)  and  which  were  opened  for  sale 
or  entry  but  for  which  the  Indians  have 
not  been  paid  and  which  now  are  or 
hereafter  mav  be  classified  as  un- 
disposed of ."  10  FR  at  2449.  See  also 
Act  of  December  4.  1942.  ch.  673,  56 
Stat.  1039  ("All  right,  title,  and  interest 
of  the  Minnesota  Chippewa  Tribe  in  and 
to  the  so-called  Red  Lake  Indian  ceded 
lands,  including  any  administrative 
reserves,  is  hereby  declared 
extinguished  and  title  thereto  vested  in 
the  Red  Lake  Band  of  Chippewa 
Indians"). 

On  May  28,  1945.  the  Acting 
Commissioner  of  the  General  Land 
Office  forwarded  to  the  Commissioner 
of  the  Office  of  Indian  .affairs  a  list  of 
lands  that  satisfied  the  criteria  of  the 
1945  Order  and  could  be  returned  to  the 
Band.  On  April  29.  1946.  and  (anuary  9, 
1947,  amendments  to  the  list  of  lands 
were  made  The  list  of  May  28,  1945, 
and  the  amendments  of  April  29,  1946, 
and  lanuary  9.  1947  (collectively,  the 
"1945  List")  totaled  approximately 
157,499  acres  of  noncontiguous  lands. 
The  1945  List  was  to  have  been 
published  in  the  Federal  Register  to 
provide  public  notice  of  lands  that  were 
subject  to  the  1945  Order.  However, 
shortly  after  the  1945  List  was 
completed,  several  title  and  legal 
description  problems  with  lands  on  the 
list  were  discovered,  and  the  1945  List 
was  never  published  in  the  Federal 
Register 

From  1945  until  1988.  the  Department 
attempted  to  resolve  many  of  the  vexing 
title  and  legal  description  problems 
with  the  lands  on  the  1945  List.  On 
December  22,  1988,  the  Acting  State 
Director  of  the  Eastern  States  Office, 
Bureau  of  Land  Management  ("BLM"), 


forwarded  to  the  Bureau  of  Indian 
Affairs  a  comprehensive  listing  of  lands 
totaling  approximately  186,533  acres 
("1988  List")  that  the  BLM  had 
determined  qualified  for  restoration  to 
the  Band  under  the  1945  Order.  Many 
of  the  lands  on  the  1945  List  were  on 
the  1988  List.  However,  shortly  after  the 
1988  List  was  completed,  several 
additional  title  and  legal  description 
problems  were  discovered  and  the  1988 
List  was  never  published  in  the  Federal 
Register. 

In  December  1997,  the  Department 
initiated  a  review  of  the  lands  on  the 
1945  and  1988  Lists.  On  February  2, 
1999,  the  Department  published  in  the 
Federal  Register  a  list  of  lands  totaling 
89,852  06  acres  which  were  determined 
to  be  eligible  for  restoration  to  the  Tribe 
pursuant  to  the  1945  Order.  64  FR  5069 
(1999). 

The  Department  has  determined 
through  a  review  of  BLM  records  that 
the  following  lands  that  were  ceded  by 
the  Tribe  to  the  United  States  in  1889 
and  1902,  that  were  held  in  trust  by  the 
United  States  subject  to  sale  for  the 
benefit  of  the  Tribe,  and  that  were  not 
disposed  of  by  the  United  States,  were 
restored  to  the  Tribe  by  the  1945  Order. 
This  list  does  not  represent  a  final  list 
of  all  those  lands  restored  to  tribal 
ownership  under  the  1945  Order. 
Descriptions  of  any  additional  lands 
that  were  restored  by  the  1945  Order 
may  be  published  as  they  are  confirmed. 


Descnptlon 


Acre- 
age 


Description 


Description 


T    158  N  ,  R  25  W 
Sec       4       Lot      4,      SV2NWV4, 

NE'*SW''4,  NWV4SEV4  

Sec  5.  Lot  1,  SEV'4NEV4  

Sec  7,  Lots  3,  4,  EV2SWV4 

Sec  9.  E"2SEV4  

Sec   10,  SVsSWV*  

Sec     15     NEV4,    NWV4,    SWV4, 

Nr^2SE'-4  

Sec       17,      NE"«,      NEV4NWV4, 

S'2NW4.   N2SW4,   SEV4SWV4, 

SE%  

Sec   IB,  NEV4SEV4  

Sec        19,       NEV4,       E'/feNWV4, 

EV2SW'  4.  SEV4  

Sec.    20,    NEV4,    NWy4,    SWV4. 

SE%  

Sec    21,    N'/j.   SWV4.   NMsSE'A. 

SW"4SEV4 

Sec       22,       SV2NEV4,       NWV4, 

N"2SWV4,  Ny2SEV4,  SEV4SE''4 

Sec  23.  NW"4NEV4  

Sec  27,  SV2SW''4,  SWV4SEV4  .... 
Sec  28.  NW'aNW'/.,  SEV4SEV4 

Sec  29,  NV2NEV4,  NWV4 

Sec       30,      Lot      2,      NV2NEV4, 

SEV4NEV.  

T   159  N.,  R.  25  W. 
Sec  7.  SEV4SWV4,  SWV4SEy4    .. 
Sec     15.    EV2NWV4,   NEV4SWV4, 

Sr'2SWV4,  SWV4SEV4 


Acre- 
age 


157  97 
78  13 

15624 
80 
80 

560 


560 
40 

480 

640 

600 

440 
40 

120 
80 

240 

157.85 


240 


Sec    17,  W^-iSWV^,   SEV4SWV4, 

S'2SE%  

Sec   18,  Lots  1.  2.  3,  4,  SV2NEV4. 

E'  2NW'  4.  EVzSW  4.  SE^'4  

Sec    19.  Lots  1,  2.  3.  4.  NEV4, 

EV2NWr4,  E^/2SW''4,  SEV4  

Sec    20,    NW"4NEV'4,    N'/2NWV4, 

SWV4NW''4,  SWV4,  SEV4  

Sec.  21.  SEV4  

Sec   22.  WV2NEV4,  NWV*.  SWV4, 

WV2SE%  

Sec  27,  NW  4,  N''2SWV4  

Sec     28,    NE'4,    NW''4,    SW'.''4, 

N^'2SE'  4,  SE'4SEV4  

Sec     29.    Nr/2NEV4.    SEV4NEV4, 

NV2NWV4,  E^'2SE'/4  

Sec    30.  Lots  1.  2.  3,  4,  NEV4, 

EV'2NW''4,  EV2SW'  4  

Sec.  32.  NE'  4NEV4,  S^'2NEV4  

Sec.  33,  N''2NWV''4,  SW  4NWV4  ,, 
T   158  N.,  R.  26  W 
Sec.  2,  Lots  1,  2.  3.  4.  SVaNE'A, 

S\'2NWV4,  SW'4,  SEV4  

Sec.  3.  Lots  1.  2,  3.  4,  SVzNE'A, 

SV2NWV4,  SW'4,  SEV4  

Sec   4,  Lots  1,  2,  3,  4,  SV2NEV4, 

S''2NWV4,  SW  4,  SEV4    

Sec   5.  Lots  1.  2.  3.  4,  S'-2NEV4. 

S'^zNV^\'A.  SW'4,  SE'4 
Sec    6.  Lots  1.  2.  3.  4    5,  6.  7. 

S^^NE^4.  SE'4NWV4. 

Er/2SWV4,  SE''4  

Sec    7,   Lots   1.   2,   3.   4,   NEV4, 

EV2NW'4.  E''2SW'4,  SEV4  

Sec  8.  NE'4.  NW'-4.  SWV4.  SE% 
Sec  9  NE'  4,  NW^'4,  SVJ\*.  SE' 4 
Sec     10.    NEV4.    NWV4,    SWV4. 

NV2SE'4.  SW%SE'4 

Sec.  11,  WV2NE'4,  NWV4  

Sec  12.  SW^4SWl4 

Sec    15.  SE^'4NWV4.  NEV4SWV4, 

SW%SE'm 

Sec.    17,    NEV4,    NWV4,    SWV4, 

SE'4  

Sec    18,  Lots  1,  2,  3,  4,  NEV4. 

E^/2NW%,  E'/2SW' 4.  SE%  

Sec      19,     Lots     1,     2,     NEV*, 

E'iNW^  4.  NWr4SEV4  

Sec  20.  NEV4,  NW'4    

Sec  21,  SV2NE''4,  S' 2NWV4 

Sec  22,  NV'2NEr'4.  NE^4NWV4  .... 
T   159  N,,  R   26  W 

Sec  1.  SE^'4SEV4 

Sec  2,  SWV4NEy4  

Sec  4,  SWr/4NWV4.  NWV4SWV4 
Sec  5,  NEV4SE'4,  NWV4SEV4  .... 
Sec.     7,     Lots     3,4.     EV2SWV4, 

WV2SEV4  

Sec.  13,  Sy2SEV4  

Sec   14,  SWV4NWV4,  NEy4SWV4, 

SEV4SEV4 

Sec  17,  SV2SWV4,  SWV4SEV4  .... 
Sec      18,     Lots     1.     2,     3,     4, 

WV2NEV4,  EV2NWV4, 

EV2SWV4,  SEV4  

Sec.    19,    Lots    1,    2,    3,    NEV4, 
EVzNW'A,  NEV4SWV4, 

NVsSE'A  

Sec  20,  WV2NEV4,  NWV4,  SWV4, 

SEV4  

Sec.  21,  SEy4NEV4,  SWV4NWV4. 

SWV4,  SEV4 

Sec  22,  S'/^NWV4,  SW'A,  SEV4 


200 

546.40 

627.65 

480 
160 

480 
240 

600 

280 

468  32 

120 
120 

639  32 
641  20 
639  84 
639.04 

62441 

I  626  40 
640 
640 

600 

240 

40 

120 

640 

626  60 

353.25 
320 
160 
120 

40 
40 
80 
80 

229  40 

80 

120 
120 

53837 

464.58 

560 

400 
400 


SWV4, 
SWV4, 


Sec.       23.       EV2NEV4, 

NEV4SEV4.  S1/2SEV4  , 
Sec.    24,    NEV4,    NWy 

SEV4  

Sec.    25,    NEV4,    NWV4,    SWV4 

SE^4  

Sec  26.  NEV4,  NWV4  

Sec  27  NEV4,  NWV4  

Sec     28.    NV2NEVk,    SEV4NEV4 

N''2NWV4  

Sec  29,  NE''4NWV4,  S^/^SWV4  ... 

Sec.  30,  SV2SWV4  

Sec    31,   Lots  1,  2,  3.  4,  NE'A 

El'2NWV4,  EVpSW'4,  SEV4  

Sec     32,    NEV4,    NWV4.    SWV4, 

SE^4  

Sec.      33,      NEV4,      NE'4NW'4 

SV2NWV4,  SW^4,  SE^4 
Sec.    34,    NEV4,    NWV4,    SWV4 

SEr'4  

Sec  35  SWV4,  SEV4 

•   160  N.,  R  26  W. 

Sec.  33.  SW14SWV4 

156  N.  R  27  W. 
Sec.  6.  Lot  6  

159  N  .  R  27  W. 

Sec   1,  SE'4SEV4 

Sec  12.  E''2SW' 4,  SWV4SEV4  .... 
Sec  13.  SE'4NE^'4,  EV2SEV4 
156  N,  R  28  W 
Sec.  4,  Lots  1    2,  3.  4.  SVzNE'A, 

SV2NW^4,  SW'4,  SEV4 
Sec.  5,  Lots  1,  2.  3,  4,  S'2NE''4 

SV2NW'4,  SW%,  SE\4 
Sec.       7,       NEV4,       E'/feNWV4, 

EV2SW'4.  SEV4  

Sec  8  NE'  4,  NW^4,  SWr4,  SE^  4 
Sec  9,  NEV4.  NWV4,  SW'-4,  SE'  4 
Sec     17.    NEV4,    NWV4,    SWV4 

SE'4  

Sec        18       NEy4,       E^^WV4, 

E^2SW^4,  SE'4      

Sec   19   NE^4,  Er2NWV4  

Sec  20  NW^4  

Sec    21     NWV4NEV4.  N'.^WV4. 

SW'4NW''4  

160  N  ,  R  28  W 

Sec  34.  SW  4NW'  4,  NW'^SWv* 
154  N  .  R29  W 

NE'4SWV4  

R   33  W 

Lot  6.  7.  SEV4SWV4  

E'2NE^4  

R  34  W 
Sec   3.  Lots  1,  2.  3.  4,  S''2NE'4 

SVaNWV*.  SW'4,  SEV4   

Sec.      4,      Lot      3.      S'/ME'^*. 

SEV4NW1  4,  SW^  4.  SE'4  

Sec    5.  Lots  2.  3,  4,  SW^4NEl4, 

S'  2NW^  4.  SW' 4,  SEV4  

168  N.,  R   34  W 

Sec  30.  Lots  2,  3.  4,  SW'4NEV4, 
SEV4NWV4,  NEV4SWy4 

NWV4SEV4  

Sec      31,     Lots     1,     2,     3,     4, 
W'2NEV4.  E'/^NWV4, 

E''2SWV4.  SEV4  

Sec       33.      NEV4NEV4, 
NV2SWV4,  SE'4SWv«  . 
.  149  N  ,  R  35  W. 

Sec  26.  Lot  7  

Sec  27,  Lot  1   

160  N.  R  35  W. 


Sec  2 
159  N. 
Sec  6. 

167  N 


NWV4, 


Acre- 
age 

360 
640 

640 
320 
320 

200 

120 

80 

622  44 

640 

600 

640 
320 

40 

30  62 

40 
120 
120 

575.16 

570  80 

480 
640 
640 

640 

480 
240 
160 

160 

80 

40 

116.61 
80 

643.20 
480  39 
560  79 


278.58 

559  20 

320 

11.37 
3.25 


Descnption 


Acre- 
age 


Sec    35.  SE'4NW' 

S'2SW'4,    SEV4 

T   168  N    R   35  W. 

Sec   10.  Lot  1    

T   151  N  .  R   39  W. 

Sec  2.  Lot  14  

Sec  3,  Lot  10  

Sec  5.  Lot  4  


4,  NEV.SW''4, 


320 

12.05 

035 

1840 

0.40 


Containing  34,578.58  acres. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  F.  Gordon,  State  Director.  Eastern 
States  Office,  or  Walt  Rewinski,  Deputy 
State  Director,  Resources  Planning,  Use 
and  Protection,  Eastern  States  Office, 
Bureau  of  Land  Management.  7450 
Boston  Boulevard,  Spnngfield,  Virginia 
22153. 

Dated.  September  25,  2001. 
Gayle  F,  Gordon, 

State  Director.  Bureau  of  Land  Management. 
IFRDoc  01-28614  Filed  11-14-01;  8:45  am) 
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Colorado:  Filing  of  Plats  of  Survey 

September  28,2001 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management,  Lakewood. 
Colorado,  effective  10:00  am  , 
September  28.  2001  All  inquiries 
should  be  sent  to  the  Colorado  State 
Office,  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood. 
Colorado  80215-7093. 

The  plat  (in  three  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisionaJ  lines,  certain  mineral 
claims,  and  the  subdivision  of  sections 
24  and  25,  T  3  N.,  R.  73  VV..  Sixth 
Principal  Meridian,  Group  1299, 
Colorado,  was  accepted  luly  17,  2001 

The  plat  represenUng  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  a  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  11,T  8S  ,  R  69  W'..  Sixth 
Principal  Meridian,  Group  1267. 
Colorado,  was  accepted  August  13, 
2001 

The  plat  representing  the  entire 
record  of  the  dependent  resur\ev  and 
metes-and-bounds  sunev  in  section  2, 
T.  5  N.,  R.  71  VV..  Sixth  Principal 
Meridian,  Group  1283,  Colorado,  was 
accepted  September  27,  2001. 


These  surveys  were  requested  by  the 
Forest  Service  for  administrative 
purposes 

The  plat  representing  the  dependent 
resur\-ey  of  a  portion  of  the  Eight 
Standard  Parallel  North  (south 
boundary),  portions  of  the  north 
boundary  ,  the  subdivisional  lines,  and 
the  subdivision  of  certain  sections,  T.  33 
N„  R.  4  VV..  New  Mexico  Principal 
Meridian.  Group  1281.  Colorado,  was 
accepted  September  13.  2001. 

This  sur\-ey  was  requested  bv  the 
Bureau  of  Indian  Affairs  for 
administrative  purposes. 

The  plat  representmg  the  entire 
record  of  the  limited  corrective 
dependent  resur\ev  designed  to  reflect 
a  new  tie  to  a  recently  recovered  1919 
court  ordered  sur\pv.  T  1  N.,  R  64  VV., 
T.  1  N  .  R  64  VV  .  Sixth  Principal 
Meridian,  Group  629,  Colorado,  was 
accepted  .August  6,  2001. 

The  plat  representing  the  dependent 
resur\-ey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  26  and  27.  T,  13  S..  R.  73  VV,, 
Sixth  Principal  Meridian.  Group  1280, 
Colorado,  was  accepted  Augu.<;t  6,  2001. 

The  plat  representing  the  dependent 
resur\ey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  3.  T.  40  N.,  R  6  E.,  New- 
Mexico  Principal  Meridian.  Group  1284, 
Colorado,  was  accepted  August  7.  2001. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Tenth 
Standard  Parallel  .North,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  34.  T.  41  N.,  R.  6  E..  New- 
Mexico  Principal  Meridian.  Group  1284. 
Colorado,  was  accepted  .August  7.  2001 

The  plat  representing  the  entire 
record  of  the  corrective  dependent 
resurvey  of  certain  mineral  sur\evs,  T 
3  S.,  R.  72  VV..  Sixth  Principal  Meridian, 
Group  680.  Colorado,  was  accepted 
August  13.  2001 

The  plat  representing  the  entire 
record  of  the  retracement  of  certain 
mineral  sur\-eys.  the  informative 
traverse  of  the  approximate  centerline  of 
Colorado  State  Highway  No.  72,  a.k.a. 
the  Peak  to  Peak  Highway,  the  sur\'ey  of 
the  boundary  of  new-  Lot  54.  and  a 
supplemental  plat  of  lot  57,  all  in  the 
SVVl/4  of  section  12.  T.  1  N..  R.  73  W.. 
Sixth  Principal  Meridian.  Group  875. 
Colorado,  was  accepted  .-August  13. 
2001 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines.  T  1  S  ,  R  73  VV.. 
Si.xth  Principal  .Meridian,  Group  1298, 
Colorado,  was  accepted  August  13. 
2001. 

The  plat  representing  the  limited 
corrective  dependent  resunev  of  a 
portion  of  the  subdivisional  lines  and  a 
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portion  of  section  9.  T.  5N.,R.  71  VV.. 
Sixth  Principal  Meridian.  Group  1224. 
Colorado,  was  accepted  August  30. 
2001 

The  plat  representing  the  dependent 
resur\ey  of  portions  of  the  east 
bQundar\',  the  subdivisional  lines,  a 
portion  of  Tract  65.  and  the  subdivision 
of  a  portion  of  Tract  65.  and  a 
subdivision  of  sections  24  and  25, 
Fractional  T.  48  N.  R  5  VV..  New 
Mexico  Principal  Meridian.  Group  1243, 
was  accepted  September  13.  2001. 

The  supplemental  plat  creating  new- 
lots  in  theNW  4  of  section  17.  T.  1  N., 
R.  71  W.,  Sixth  Principal  Meridian. 
Colorado,  was  accepted  August  6,  2001. 
This  plat  is  based  upon  the  Dependent 
Resurvey  Plat  approved  March  13,  1963, 
the  Supplemental  Plat  approved 
November  29.  1932.  the  memo  dated 
March  1,  2001.  canceling  M.S.  457  .Saint 
Paul  lode,  the  private  sur\ey  of  MS  244 
Sunshine  lode  and  M.S.  247  Atchison 
lode,  verified  by  field  investigation,  and 
the  official  records  of  the  following 
mineral  claims,  M.S.  619  Fortune  lode, 
MS  670  .\ragam  lode.  M.S.  691  El 
Dorado  lode.  M.S.  15051  Sailor  lode, 
and  MS   17058  Worlds  Fair  lode. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries  and  the  subdivisional 
lines,  and  the  subdivision  of  certain 
sections  in  T.  2  S.,  R,  94  W  ,  Sixth 
Principal  Meridian,  Colorado.  Group 
1244.  was  accepted  September  27,  2001. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundarv  and  the  subdivisional  lines, 
and  the  subdivision  of  certain  sections 
in  T  3  S..  R  94  W  ,  Sixth  Principal 
Meridian,  Colorado.  Group  1244.  was 
accepted  September  27.  2001. 

These  surveys  and  supplemental  plat 
were  requested  by  the  Bureau  of  Land 
Management  for  administrative 
purposes 

Randall  .\.  Bloom. 

Acting  Chief  Cadastral  Surveyor  for  Colorado. 
'FR  Dn(    01-28612  Filed  11-14-01.  8:45  am) 

BtLUNG  COO£  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[E5-960-1910-BJ-4489]  ES-51255,  Group 
37,  Illinois] 

Notice  of  Filing  of  Plat  of  Survey; 
Illinois 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  east  boundary,  a  portion 
of  the  south  boundarv,  a  portion  of  the 
subdivisional  lines,  a  portion  of  the 
adjusted  record  meanders  of  the  left 


bank  of  the  Illinois  River  and  the  survey 
of  the  Kampsville  Lock  and  Dam 
acquisition  boundary,  in  Township  10 
North.  Range  14  West  of  the  3rd 
Principal  Meridian.  Illinois  will  be 
officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  a.m..  on 
December  17,  2001. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m.,  December  17,  2001. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  October  25.  2001. 
Sleplien  D.  Douglas, 

Chief  Cadastral  Surveyor. 

IFR  Doc.  01-28613  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  4310-GJ-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[Investigations  Nos.  701 -TA-405-408 
(Final)  and  731-TA-89&-904  and  906-908 

(Final)] 

Hot  Rolled  Steel  Products  From  China, 
India.  Indonesia,  Kazalchstan,  The 
Nethertands,  Romania,  South  Africa, 
Taiwan,  Thailand,  and  Ukraine 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  sections  705(b) 
and  735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671d(b)  and  1673d(b))  (the  Act), 
that  an  industry-  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  India,  Indonesia.  South  Africa,  and 
Thailand  of  hot  rolled  steel  products, 
provided  for  in  subheadings  7208.10.15, 
7208  10  30,  7208.10.60,  7208.25.30, 
7208.25.60,  7208.26.00.  7208  27.00. 
7208.36.00,  7208.37.00,  7208.38.00, 
7208  39.00,  7208  40.60.  7208.53.00, 
7208  54.00,  7208  90.00.  7211.  14.00. 
7211.19.15,  7211.19.20,  7211.19.30, 
7211.19.45,  7211.19.60.  and 
7211.19.75,2  of  the  Harmonized  Tariff 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commisjion's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)) 

■'Certain  hot-rolled  flat-rolled  carbon-quality  steel 
covered  by  these  investigations,  including  vacuum 
degassed  fully  stabilized,  high  strength  low  alloy, 
and  the  substrate  for  motor  lamination  steel,  may 
also  enter  under  the  following  tariff  numbers: 
7225.11.00.  7225.19.00.  7225.30.30,  7225.30.70, 
7225.40.70.  7225.99.00.  7226.11.10.  7226.11.90, 


Schedule  of  the  United  States  (HTS), 
that  have  been  found  by  the  Department 
of  Commerce  to  be  subsidized  by  the 
Governments  of  India.  Indonesia,  South 
Africa,  and  Thailand,  respectively. 

The  Commission  also  determines, 
pursuant  to  section  735(b)  of  the  Act  (19 
U.S.C.  1673d(b)),  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  China.  India, 
Indonesia,  Kazakhstan,  Netherlands, 
Romania,  Taiwan.  Thailand,  and 
Ukraine  of  hot  rolled  steel  products, 
provided  for  in  the  HTS  subheadings 
listed  above,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  November  13, 
2000,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  on  behalf  of  Bethlehem  Steel 
Corp.;  Gallatin  Steel  Co.;  IPSCO  Steel, 
Inc.;  LTV  Steel  Co.,  Inc.,  National  Steel 
Corp.;  Nucor  Corp  ;  Steel  Dynamics, 
Inc.;  U.S.  Steel  Group  of  USX  Corp.; 
Weirton  Steel  Corp;  and  the  labor  union 
representing  the  organized  workers  at 
Weirton  Steel  Corp.  known  as  the 
Independent  Steelworkers  Union.  The 
final  phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary- 
determinations  by  Conunerce  that 
imports  of  hot  rolled  steel  products  from 
China.  India,  Indonesia,  Kazakhstan,  the 
Netherlands,  Romania,  South  Africa, 
Taiwan,  Thailand,  and  Ukraine  were 
being  subsidized  and/or  sold  at  LTFV 
within  the  meaning  of  sections  703(b) 
and  733(b)  of  the  Act  (19  U.S.C. 
167lbfb)and  1673b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  May 
10,  2001  (66  FR  23950).  The  hearing  was 
held  in  Washington.  DC,  on  July  17. 
2001,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  13,  2001.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3468  (November  2001), 


7226  19  10.  7226.1990.  7226  91  50.  7226.91.70. 
7226.91.80.  and  7226.99.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.  7210.90.90. 
7211.14.00.  7212.40.10.  7212.40.50.  and  7212.50  00. 
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entitled  "Hot  Rolled  Steel  Products  from 
China.  India.  Indonesia.  Kazakhstan,  the 
Netherlands.  Romania,  South  Africa. 
Taiwan.  Thailand,  and  Ukraine: 
Investigations  Nos.  701-TA-405-408 
(Final)  and  73 l-TA-8 99-904  and  906- 
908  (Final)." 

Issued:  November  9.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  01-28664  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  the  Lead-Based  Paint  Hazard 
Act 

Notice  is  hereby  given  that  on  October 
9,  2001,  a  proposed  consent  decree  in 
United  States,  et  al.  v.  East  Lake 
Management  and  Development  Corp., 
Civil  Action  No  01  C  7581.  and  on 
October  11.  2001,  a  proposed  consent 
decree  in  United  States,  et  al..  v.  Wohn- 
Levin.  Inc..  Civil  Action  No.  01  C  7580. 
were  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois. 

The  consent  decrees  settles  claims 
against  management  agents  of  several 
residential  apartment  buildings  in 
Chicago.  Illinois,  which  were  brought 
on  behalf  of  the  Department  of  Housing 
and  Urban  Development  and  the 
Environmental  Protection  Agencv  under 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  42  U.S.C.  4851  et  seq. 
("Lead  Hazard  Reduction  Act").  The 
United  States  alleged  in  each  of  its 
complaints  that  the  defendants  failed  to 
provide  information  to  tenants 
concerning  lead-based  paint  hazards, 
and  failed  to  disclose  to  tenants  the 
presence  of  any  known  lead-based  paint 
or  any  known  lead-based  paint  hazards 

Under  both  consent  decrees, 
defendants  have  agreed  to  provide  the 
required  notice  and  disclosures,  to 
perform  inspections  at  the  buildings  for 
the  presence  of  lead-based  paint,  and  to 
perform  lead-based  paint  abatement.  In 
addition,  under  each  decree,  each 
defendant  will  pay  a  penalty  of  S25,000 
to  be  divided  among  the  United  States, 
the  State  of  Illinois,  Cook  County,  and 
the  City  of  Chicago.  Lastly,  each  of  the 
consent  decrees  calls  for  the 
performance  of  Child  Health 
Improvement  Projects  ("CHIPs"),  which 
are  projects  proposed  by  HUD  to 
address  issues  of  childhood  lead 
poisoning  in  Chicago.  Wolin-Levin,  Inc., 
will  contribute  $100,000  as  a  CHIP  to 
the  City  of  Chicago  to  be  used  for 


additional  lead-based  paint  abatement 
activities  in  Chicago,  primarilv 
replacement  of  windows  East  Lake 
Management  and  Development  Corp 
will  contribute  S77,000  as  a  CHIP  to 
community-based  health  centers  to 
perform  blood  lead  level  screening  of 
children  and  create  educational 
programs  in  low  income  areas  in  South 
Chicago  and  Cook  County.  The 
defendants  manage  over  225  buildings 
with  over  10.000  residential  units. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States,  et  al..  v.  W'olin-Levm. 
Inc..  D.J.  #90-11-2-06829/1.  and 
United  States,  et  al..  v.  East  Lake 
.Management  and  Development  Corp  . 
D.J.  #90-5-2-1-07120. 

The  proposed  consent  decree  mav  be 
examined  at  the  Department  of  Housing 
and  Urban  Development,  Office  of  Lead 
Hazard  Control,  attention:  Matthew  E. 
.Ammon.  490  L'Enfant  Plaza  SW.  Room 
3206,  Washington.  DC  20410.  (202)  755- 
1785;  at  the  office  of  the  United  States 
Attorney  for  the  Northern  District  of 
Illinois,  219  S  Dearborn  Street.  5th 
Floor.  Chicago.  Illinois  60604.  and  at 
US  EPA  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  IL  60604  A  copv  of 
the  proposed  consent  decree  may  also 
be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library.  PO  Box  7611,  Washington.  DC 
20044.  In  requesting  a  copv  please  refer 
to  the  reference  case  and  enclose  a 
check  in  the  amount  of  $12.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Librar\-.  for  the 
consent  decree  in  United  States,  et  al.. 
V.  Wohn-Levm.  Inc  .  D.J.  #90-11-2- 
06829/1,  and  $14.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library-,  for  the  consent 
decree  in  United  States,  et  al.,  v  East 
Lake  .Management  and  Development 
Corp.,  D.J.  #90-5-2-1-07120. 

William  D.  Brighton. 

Assistant  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  01-28567  Filed  11-14-01;  8:45  am) 

BILLMG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Settlement 
Agreement  and  Consent  Decree  Under 
the  ConH>'*^en8ive  Environmental 
Response,  Compensation  and  Uabiltty 
Act 

Under  28  CFR  50.7.  notice  is  herebv 
given  that  on  November  6.  2001 .  a 
proposed  Settlement  .Agreement  and 
Consent  Decree  ("Decree")  in  United 
States  and  State  of  Colorado  v.  Robert 
Friedland.  Civil  No  96-N-1213.  was 
lodged  with  the  United  States  District  of 
Colorado  The  United  States  and  State  of 
Colorado  filed  this  action  pursuant  to 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liabilitv 
Act  for  recovery  of  costs  incurred  by  the 
United  States  and  State  of  Colorado  in 
responding  to  releases  of  hazardous 
substances  at  the  Summitville  Mine 
Superfund  Site  near  Del  Norte, 
Colorado. 

Pursuant  to  the  proposed  Decree. 
defendants  .^ztec  Minerals  Corporation, 
South  Mountain  Minerals  Corporation, 
and  Gray  Eagle  Mining  Corporation  will 
pay  Si 92. 943  to  the  United  States  and 
State  of  Colorado  and  transfer  certain 
properties  to  the  United  States  to 
resolve  the  claims  of  the  governments. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  PO  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-761 1 .  and  should  refer  to.  United 
States  and  State  of  Colorado  v  Robert 
Friedland.  Civil  No.  96-.N-1213.  and 
D.J  Ref  #90-11-3-11338. 

The  Decree  may  be  examined  at  the 
office  of  the  US.  Department  of  Justice, 
Environmental  Enforcement  Section. 
999  18th  Street,  Suite  945.  North  Tower, 
Denver.  Colorado,  at  US.  EPA  Region  8. 
Office  of  Regional  Counsel.  999  18th 
Street.  Suite  300,  South  Tower.  Denver 
Colorado  A  copy  of  the  Decree  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library.  P  O  Box  7611.  US 
Department  of  Justice,  Washington.  DC 
20044-7611    In  requesting  a  copv. 
please  enclose  a  check  in  the  amount  of 
$6.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Robert  D.  Brook. 

Assistant  Chief.  En\nronmental Enforcement 
Section.  Environment  and  Satural Resources 
Division . 

IFR  Dor  01-28564  Filed  11-14-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
Resolving  U.S.  v.  IBP  Inc.  (D. 
Nebraska) 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  12.  2001.  the 
United  States,  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
CEPA")  lodged  with  the  United  States 
District  Court  for  the  District  of 
.N'ehraska  a  Consent  Decree  resolving  the 
United  States'  claims  against  defendant 
the  IBP,  Inc.  in  this  action.  This  Consent 
Decree,  together  with  the  Partial 
(Consent  Decree  for  Interim  Injunctive 
Relief  entered  in  2000.  will  fully  resolve 
the  United  States'  Complaint  filed  on 
lanuarv  12.  2000  in  the  District  of 
Nebraska,  alleging  violations  bv  IBP, 
Inr   [sic]  CIBP  ")  of  the  Clean  Air  Act, 
42  U.S.C.  7401  et  seq.;  the  Clean  Water 
Act.  33  use.  1311  ef  seq.:  the  Resource 
Conservation  and  Recovery  Act,  42 
I  .S  C.  6901  et  seq  :  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  42  U.S.C.  9601  et  seq.: 
and  the  Emergency  Planning  and 
("ommunitv  Right-To-Know  .\ct.  42 
U.S.C.  11001  pt  seq..  at  its  Dakota  City 
Nebraska  slaughterhouse  facility.  IBP  is 
the  world's  largest  producer  of  fresh 
beef.  pork,  and  related  products.  The 
Dakota  City  facility  is  IBP's  largest 
plant 

Under  the  Consent  Decree.  IBP  will 
pay  S4.1  million  in  civil  penalties,  and 
also  will  spend  approximately  SIO 
million  in  improvements  to  resolve  its 
violations  at  the  Dakota  City  facility  and 
for  additif)nal  projects  to  further  reduce 
its  discharge  of  pollutants  to  the  air  and 
water.  Specifically.  IBP  has  agreed  to 
construct  additional  wastewater 
treatment  systems  at  the  complex  to 
dramatically  reduce  its  discharges  of 
ammonia  to  the  Missouri  River.  The 
systems  to  be  installed  by  IBP  exceed 
those  required  to  meet  the  requirements 
of  IBP's  current  discharge  permit,  issued 
in  1995.  and  are  designed  to  allow  the 
company  to  meet  the  anticipated  stricter 
requirements  of  a  new  permit  to  be 
issued  b\  EPA  under  the  Clean  Water 
Act.  IBP  further  agrees  not  to  contest 
EPA's  authority  to  issue  that  permit  IBP 
also  will  expand  a  water  treatment 
project  designed  to  strip  its  incoming 
well  water  of  sulfates  and  ordered  under 
the  prior  Partial  Consent  DecrRe.  thereby 
further  reducing  the  plant's  generation 
of  hydrogen  sulfide  The  State  of 
Nebraska  is  joining  the  case  as  a  co- 
plaintiff  on  the  CAA  claims  and  will 


share  $1.85  million  of  the  penalty, 
which  will  be  directed  to  the  local 
school  system. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  IBP,  DOJ 
Ref.  #90-11-3-06517/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Nebraska, 
1600  Dodge  Street,  Suite  1400,  Omaha. 
Nebraska  68102-1506:  the  Region  7 
Office  of  the  Environmental  Protection 
Agency.  901  N.  5th  St.,  Kansas  City, 
Kansas  66101.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library.  PO 
Box  7611,  United  States  Department  of 
Justice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $26.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

William  D.  Brighton, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
S'atural Resources  Division. 
|FR  Doc.  01-28565  Filed  11-14-01;  8:45  am] 

BILLING  CODE  4410-15-M 

1 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  16,  2001,  a 
proposed  consent  decree  in  United 
States  V.  John  Evans  Sons.  Inc..  and 
Ametek.  Inc..  Civ.  Action  No.  01-5262 
(ED.  Pa.)  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania. 

In  this  action,  the  United  States  is 
seeking  injunctive  relief  and  response 
costs  pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  9601  ef  seq.,  in 
connection  with  the  North  Penn  Area 
Six  Superfund  Site  ("Site"),  which 
consists  of  a  number  of  separate  parcels 
of  property  within  and  adjacent  to  the 
Borough  of  Lansdale,  Montgomery 
County.  Pennsylvania.  The  proposed 
consent  decree  will  resolve  the  United 
States'  claims  against  John  Evans  Sons. 
Inc.,  and  Ametek,  Inc.  (  'Settling 
Defendants  ")  in  connection  with  the 


Site.  Settling  Defendants  will  perform 
part  of  the  remedial  action  selected  by 
the  U.S.  Environmental  Protection 
Agency,  with  projected  costs  of 
$615,475,000.  Settling  Defendants  also 
will  reimburse  the  United  States 
$79,131.25  in  past  response  costs  and 
will  pay  for  future  response  costs.  The 
consent  decree  includes  covenants  not 
to  sue  bv  the  United  States  under 
section  107  of  CERCLA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environmental  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington.  DC  20044-7611 
and  should  refer  to  United  States  v.  lohn 
Evans'  Sons.  Inc.  and  Ametek.  Inc.,  D.J. 
Ref.  90-11-2-06024/6. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attomev.  615  Chestnut  Street, 
Suite  1250,  Philadelphia.  PA  19016,  and 
at  U.S  Environmental  Protection 
Agency  Region  III.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103.  A 
copy  of  the  consent  decree  may  also  be 
obtained  bv  mail  from  the  Consent 
Decree  Lib'ran,-.  PO  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$23.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Robert  Brook, 

Asfiistart  Section  Chief,  Environmental 
Enforcement  Section.  Envimnmental  and 
.\atural  Resources  Division. 
IFR  Dor.  01-28570  Filed  11-14-01;  8:45  am) 

BILUNG  CODE  4410-1S-W 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on 
September  26.  2001.  a  Consent  Decree 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts  in  United  States  v. 
National  Metal  Finishing  Corporation, 
Civil  Action  No.  01-301 75-FHF.  A 
complaint  in  the  action  was  also  filed 
simultaneously  with  the  lodging  of  the 
Consent  Decree.  In  the  complaint  the 
United  States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  alleges  that  National  Metal 
Finishing  Corporation  (National) 
violated  the  Clean  Air  Act,  42  U.S.C. 
7412.  et  seq  ,  at  its  decorative  chromium 
plating  facility  in  Springfield. 
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Massachusetts.  The  violations  involve 
EPA  requirements  for  reporting, 
notification  and  work  practice  standards 
for  chromium  and  halogenated  solvent 
emissions.  Under  the  terms  of  the 
Consent  Decree.  National  will  pav  a 
$29,729  civil  penalty  and  perform  a 
supplemental  environmental  project 
that  will  reduce  water  pollution  in  the 
Springfield  area  and  the  Connecticut 
River. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  PO  Box  7611.  Washington.  DC 
20044.  and  should  refer  to  United  States 
v.  National  Metal  Finishing  Corporation. 
D.J.  Ref.  90-5-2-1-06723. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Suite  310.  1550  Main 
Street,  Springfield.  Massachusetts,  and 
at  the  Region  I  office  of  the 
Environmental  Protection  Agency.  One 
Congress  Street,  Suite  1100,  Boston, 
Massachusetts  02114.  A  copy  of  the 
proposed  consent  decree  mav  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library.  PO 
Box  7611,  Washington.  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$7.75  payable  to  the  "Consent  Decree 
Library." 

Ronald  G.  Gluck, 

Assistant  Chief  Environmental  Enforcement 
Section.  Environment  &■  S'atural  Resources 
Division. 

IFR  Doc    01-28569  Filed  11-14-01:  8:45  am] 

BILLING  COOE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  herebv 
given  that  a  proposed  consent  decree  in 
United  States  v.  NCR  Corporation  and 
Allfirst  Financial  Center.  N.A..  Civil 
Action  No.  01:593-SLR.  was  lodged 
with  the  United  States  Court  for  the 
District  of  Delaware  on  August  31.  2001. 

The  proposed  partial  consent  decree 
pertains  to  the  NCR  Superfund  Site 
("Site"),  located  near  Millsboro. 
Delaware  The  United  States  has  sued 
two  defendants  pursuant  to  section  107 
of  the  Comprehensive  Environmental 


Response.  Compensation,  and  Liabilitv 
Act  ("CERCLA").  42  U.S.C  9607,  to 
recover  past  and  interim  response  costs 
incurred  at  the  Site.  The  two  defendants 
have  agreed  to  a  settlement 
memorialized  in  the  consent  decree  In 
the  settlement,  the  defendants  agree  to 
pay  $769,000  for  reimbursement  of  past 
response  costs  and  $29,500  for  interim 
response  costs  expended  bv  the 
Environmental  Protection  Agency  in  its 
oversight  of  the  cleanup  at  the  Site,  In 
addition,  the  defendants  agree  to 
reimburse  $3,769.99  to  the  state 
envirormiental  agency  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  ( "DNREC"). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  .Assistant  Attomev 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v  NCR 
Corporation  et  al.  DOJ  Ref.  #90-11-2- 
749/1. 

The  proposed  consent  decree  mav  be 
examined  at  the  office  of  the  L'nited 
States  Attorney.  District  of  Delaware, 
1201  N,  Market  Street.  Wilmington,  DE; 
the  Region  III  Office  of  the 
Environmental  Protection  Agencv.  1650 
Arch  St..  Philadelphia.  PA  1910.3  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library.  PO  Box  7611. 
U.S.  Department  of  Justice,  Washington. 
DC  20044-7611   In  requesting  a  copv. 
please  enclose  a  check  in  the  amount  of 
$5.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library- 
Robert  Brook. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 

IFR  Dot  01-28568  Filed  11-14-01:  8:45  am) 
BtLUNG  COOE  4410-1fr-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Lead-Based  Paint  Hazard 
Act 

Notice  is  hereby  given  that  on  October 
4.  2001.  a  proposed  consent  decree  in 
United  States,  et  al..  v  Oak  Park  Real 
Estate.  Inc..  et  al..  Civil  Action  No  01 
C  7582.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois 

The  consent  decree  settles  claims 
against  management  agents  and  owners 
of  several  residential  apartment 


buildings  in  Chicago.  Illinois,  which 
were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Development  and  the  Environmental 
Protection  .Agency  under  the  Residential 
Lead-Based  Paint  Hazard  Reduction  .^rt 
42  U.S.C.  §4851  et  seq  ("Lead  Hazard 
Reduction  Act")  The  United  States 
alleged  in  its  complaint  that  each 
defendant  failed  to  provide  information 
to  tenants  concerning  lead-based  paint 
hazards,  and  failed  to  disclose  to  tenants 
the  presence  of  any  known  lead-based 
paint  or  any  known  lead-based  paint 
hazards. 

Under  the  consent  decree,  defendants 
have  agreed  to  provide  the  required 
notice  and  disclosures,  to  perform 
inspections  at  the  buildings  for  the 
presence  of  lead-based  paint,  to  perform 
lead-based  paint  abatement,  and  to  pav 
the  United  States  and  the  State  of 
Illinois  administrative  penalties  in  the 
amount  of  $40,000.  The  defendants 
manage  and/or  own  25  buildings  with 
over  650  residential  units 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States,  et  al..  v.  Oak  Park  Real 
Estate.  Inc.,  et  al..  D.J. #90-5-1-1-07056. 

The  proposed  consent  decree  mav  be 
examined  at  the  Department  of  Housing 
and  Urban  Development,  Office  of  Lead 
Hazard  Control,  attention:  Matthew  E. 
Ammon,  490  L'Enfant  Plaza  SW  .  Room 
3206,  Washington.  DC  20410.  (202)  755- 
1785;  at  the  office  of  the  United  States 
Attorney  for  the  Northern  District  of 
Illinois,  219  S.  Dearborn  Street,  5th 
Floor,  Chicago.  Illinois  60604.  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  IL  60604.  A  copy  of 
the  proposed  consent  decree  may  also 
be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library.  PO  Box  7611.  Washington.  DC 
20044.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $12.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decrep  Library. 

William  D.  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

IFR  Dot.  01-28566  Filed  1 1-14-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
undiT  review:  c;ontac:ts  concerning  INS 
practitioner  fraud  pilot  program. 


The  Department  of  Justice, 
Immii^ration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
prnpo.sed  information  f:ollection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixtv  days  until  January  14,  2002. 

VVritten  comments  and  suggestions 
from  the  public  and  affected  agencies 
concernint;  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  ac(  uracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
inc  ludint;  th*-  validitv  of  the 
mt'thodolnc^v  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burd»'n  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Approved  of  a  new  information 
collection 

(2)  Title  of  the  Form/Collection: 
Contacts  Concerning  INS  Practitioner 
Fraud  Program 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collertinn   P^orm  Ci— 104R.  Office  of 
Policy  and  Planning.  Immigration  and 
Naturalization  Senice. 

(4)  Affected  public  who  will  be  asked 
or  required  tn  ref^pnnd.  as  well  as  a  brief 
abstrai  t  Primary   Individuals  or 
households.  This  form  provides  a 


standardized  way  of  recording  the 
number  of  individuals  contacting  the 
Community  Based  Organizations 
conceraing  the  practitioner  fraud  pilot 
program.  The  INS  will  use  the 
information  collected  on  the  form  to 
determine  how  many  persons  are  served 
by  the  program  and  if  its  public 
outreach  efforts  are  successful. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  60,000  responses  at  52  minutes 
(0.866)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  I  in  hours!  associated  with  the 
collection:  51,960  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additicHial  information,  frfease  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  itein(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr, 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henrv  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  November  7.  2001, 
Richard  A.  Sloan, 

Departrfient  Clearance  Officer.  United  States 
Depart/pent  of  Justice.  Immigration  and 
Saturalfzalion  Sen'ice. 

|KR  Doc  01-28.556  Filed  11-14-01;  8:45  am) 
BILUNG  CODE  4410-tO-M 

1 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Biological  Information/ 
Program  Eligibility  Questionnaire  and 
Practitioner  Fraud  Pilot  Program  Initial 
Interview  Form. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 


Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork  Act  of 
1995.  The  information  collection  was 
previouslv  published  in  the  Federal 
Register  on  August  16.  2001  at  66  FR 
43030.  The  notice  requested  emergency 
OMB  review  and  processing  and 
allowed  for  a  60-day  public  review  and 
comment  period.  No  public  comment 
was  received  by  the  INS. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  17, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

VVritten  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
resptmse  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street,  NW., 
Room  10235.  Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1 )  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  T\j)e  of  Information  Collection: 
.•\pproval  of  a  new  information 
collection. 

(2)  Title  of  the  Form/Collection: 
Biographical  Information/Program 
Eligibility  Questionnaire  and 
Practitioner  Fraud  Pilot  Program  Initial 
lnter\'iew  Form. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  Justice  sponsoring  the 
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collection:  Forms  1-908  and  1-909. 
Office  of  Enforcement.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary :  Individuals  or 
households.  This  information  collection 
will  be  used  by  the  INS  to  identify 
unscrupulous  immigration  practitioners 
who  intentionally  defraud 
undocumented  alien  victims. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5. 000  responses  at  1  hour  per 
response 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5.000  annual  burden  hours 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW  , 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henrv  Building  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20004. 

Dated:  November  7.  2001. 
Richard  A.  SIom, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc  01-28555  Filed  11-14-01;  8:45  am) 

MLLING  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

EmptoymMK  Standards  A*nintetratton 

Proposed  Collection;  Comment 
Re^ueet 

ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effon  to  reduce 


paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  m  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3506(c)(2)(A))  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearlv 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  three  information  collections: 
(1)  Comparability  of  Current  Work  to 
Coal  Mine  Employment  (CM-913).  Coal 
Mine  Employment  Affidavit  (CM-918). 
Affidavit  of  Deceased  Miners  Condition 
(CM-1093);  (2)  LS-265,  Certification  of 
Funeral  Expenses;  and  (3)  WH-530. 
Application  for  Farm  Labor  Contractor 
and  Farm  Labor  Contractor  Employee 
Certificate  of  Registration 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  within  January 
14,2002. 

ADDRESSES:  Ms  Patricia  A  Forkel.  U  S 
Department  of  Labor,  200  Constitution 
Ave.,  NW  ,  Room  S-3201   Washington. 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202; 
693-1451,  EMail  pforkel@femx2dol- 
esa  gov 

SUPW.EMENTARY  INFOf«»ATK)N: 

CM-913— CoBi^arakility  ef  Ciurcnt 
Wm-k  t«  Coal  Mine  EmployiBeiit 

CM-91S— C»al  Mine  En^yaent 
Affidavit 

CM-1 893— Affidavit  ef  Deceased 
Miser's  ConditieB 

/.  Background 

The  Black  Lung  Benefits  Act  of  1977, 
as  amended,  30  U  S.C.  901  et  seq., 
provides  for  the  payment  of  benefits  to 
coal  miners  who  have  contracted  black 
lung  disease  as  a  result  of  coal  mine 
employment,  and  their  dependents  and 
survivors.  Once  a  miner  has  been 
identified  as  having  performed  non-coal 
mine  work  subsequent  to  coal  mine 
employment,  the  miner  or  the  miner's 
survivor  is  asked  to  complete  a  CM-913 
to  compare  coal  mine  work  to  non-coal 
mine  work.  This  employment 


information,  along  with  medical 
information,  is  used  to  establish 
whether  the  miner  is  totally  disabled 
due  to  black  lung  disease  caused  bv  coal 
mine  employment  The  CM-918  is  an 
affidavit  used  to  gather  coal  mine 
employment  evidence  only  when 
primary  evidence,  such  pav  stubs.  W-2 
forms,  employer  and  union  records,  and 
Social  Security  records  are  unavailable 
or  incomplete  The  CM-1093  is  an 
affidavit  form  for  recording  lav  medical 
evidence,  used  in  sur\-ivors'  claims  in 
which  evidence  of  the  miner's  medical 
condition  is  insufficient 

//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which, 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg.  permitting  electronic  submissions 
of  responses. 

Ill  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  Its  responsibility  to  determine 
eligibility  for  black  lung  benefits 

Type  of  Review  Extension 

Agency  Employment  Standards 
.Administration 

Til/es  Comparability  of  Current  Work 
to  Coal  Mine  Employment:  Coal  Mine 
Employment  .Affidavit,  Affidavit  of 
Deceased  Miner's  Condition 

OMB  Mumber  1 2 1 5-0056 

Agencv  .\umbers  CM-913.  CM-918, 
CM- 1093. 

Affected  Public:  Individuals  or 
households 

Frequency:  On  occasion. 
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Form 

-r„,„.             Time  per 

Burden 
Hours 

CM-913            

1 ,500                     30 

750 

CM-918      

100 
100 

10 
20 

17 

CM-1093        

33 

Total  HefDondents/Rpuponses:  1,700. 

Estimatpa  Total  Burden  Hours:  800. 

Total  Burden  Cost  Irapital/startupj: 
SO. 

Total  Burden  Cost  (operating/ 
maintenance!:  Si  .700. 
SUPPLEMENTARY  INFORMATION: 

LS-265 — Certification  of  Funeral 
Expenses 

/  Backs,round 

The  t)fficf  of  Workers'  l.ompensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act. 
The  \i\  provides  benefit>  to  vv(Trkers 
injured  in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 
in  an  adjoining  area  customarily  used  by 
an  employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  The  Act 
provides  that  reasonable  funeral 
expenses  not  to  exceed  S.3.000  shall  be 
paid  in  all  compensable  death  cases. 
The  LS-265  has  been  provided  for  use 
in  submitting  the  funeral  expenses  for 
payment 

//  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agenc  v,  including 
whether  the  information  will  have 
practical  utilitv, 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utilitv  and 
clarity  of  the  information  to  be 
collected,  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg  .  permitting  electronic  submissions 
of  responses. 

///  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  certify  the 


amount  of  funeral  expenses  incurred  in 
the  case. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Certification  of  Funeral 
Expenses. 

OMB  Number:  1215-0027. 

Agency  Number:  LS-265. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  On  occasion.       ^ 

Total  Annual  Respondents/ 
Responses:  195. 

Time  Per  Response:  15  minutes. 

Estimated  Total  Burden  Hours:  49. 

Total  Burden  Cost  ( capital /startupl: 
SO 

Total  Burden  Cost  (operating/ 
maintenance):  S72  15 

SUPPLEMENTARY  INFORMATION: 

WTI-530 — Application  for  Farm  Labor 
Contractor  and  Farm  Labor  Contractor 
Employee  Certificate  of  Registration 

/  Baciiground 

Section  101(a)  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA)  provides  that  no  person 
shall  engage  in  any  farm  labor 
contracting  activity  unless  such  person 
has  a  certificate  of  registration  from  the 
Secretary  of  Labor  specifying  which 
farm  labor  contracting  activities  such 
person  is  authorized  to  perform. 
Further,  section  101(b)  of  MSPA 
provides  that  a  farm  labor  contractor 
shall  not  hire,  employ,  or  use  any 
individual  to  perform  farm  labor 
contracting  activities  unless  such 
individual  has  a  certificate  of 
registration  as  a  farm  labor  contractor. 

//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  issue,  after 
appropriate  investigation  and  review,  a 
farm  labor  certificate  of  registration, 
including  a  certificate  of  registration  as 
an  employee  of  a  farm  labor  contractor, 
to  any  person  who  has  filed  with  the 
Secretary  a  written  application  for  a 
certificate. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  for  Farm  Labor 
Contractor  and  Farm  Labor  Contractor 
Employee  Certificate  of  Registration. 

OMB  Number:  1215-0037. 

Agency  Number:  VVH-530. 

Affected  Public:  Businesses  or  other 
for-profit;  Farms. 

Frequency:  On  occasion  (initial 
application);  biennially  (renewal). 

Total  Annual  Respondents/ 
Responses:  9,200. 

Time  Per  Response:  30  minutes. 

Estimated  Total  Burden  Hours:  4,600. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance]:  $2,213. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  8,  2001. 
Margaret }.  Sherrill, 

Chief.  Branch  of  .Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management. 
Administration  and  Planning  Employment 
Standards  Administration 
[FR  Doc  01-28605  Filed  11-14-01;  8:45  am) 

BILUNG  CODE  4510-CK-P 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Sunshine  Act  Meeting 

Merit  Systems  Protection  Board 

ACTION:  Notice. 
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SUMMARY:  Pursuant  to  the  Government 

in  the  Sunshine  Act  (5  L'.S.C.  552(b)), 
notice  is  hereby  given  that  the  Merit 
Systems  Protection  Board  is  holding  a 
closed  meeting  on  November  14.  2001. 
at  2  p.m..  in  the  Board's  conference 
room  at  1615  M  Street.  NW..  6th  Floor, 
Washington.  DC  20419  In  calling  the 
meeting,  the  Board  determined  that 
Board  business  required  its 
consideration  of  the  agenda  item  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matter  could  be  considered 
by  authority  of  subsections  (c)(10)  and 
(c)(2)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(10)  and 
5  U.S.C.b(c)(2). 

Matter  to  Be  Considered: 
Briefing  of  the  Board  members  on 
issues  in  the  matter  of  Mohammed 
Van  us  V  Department  of  Veterans 
Affairs,  and  Phillip  A.  Geyer  v. 
Department  of  Justice. 

CONTACT  PERSON  FOR  ADOfTIONAL 
INFORMATION:  Shannon  McCarthy  or 
Matthew  Shannon,  Office  of  the  Clerk  of 
the  Board.  (202)  653-7200. 

Dated:  November  9,  2001. 
Robert  E.  Taylor. 

Clerk  of  the  Board. 

|FR  Doc.  01-28691  Filed  11-9-01:  4:35  pmj 

BILLING  CODE  7400-01-*! 


NATIONAL  COUNCIL  ON  DISABILITY 

Advisory  Committee  Meeting/ 
Teleconference 

AGENCY:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting/ 
teleconference  for  NCD's  Youth 
Advisory  Committee.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(l)(2)  of  the  Federal  Advisory- 
Committee  Act  (Pub.  L.  92-463). 

Youth  Advisory  Committee:  The 
purpose  of  NCD's  Youth  Advisory 
Committee  is  to  Provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

Date:  December  6,  2001,  4  p.m.  EST. 


For  Youth  Advisory  Committee 
Information.  Contact  Gerrie  Drake 
Hawkins.  PhD  .  Program  Specialist, 
National  Council  on  Disability,  1331  F. 
Street  NW.,  Suite  850,  Washington,  DC 
2004;  202-272-2004  (voice),  202-272- 
2074  (m-),  202-272-2022  (fax), 
ghawkin.s@ncd.gov  (e-mail). 

Agency  Mission:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  nf 
seventy  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiencv. 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessar\-  to 
provide  advice  and  recommendations  to 
NCD  on  disabilitv  issues 

We  currently  have  a  membership 
reflecting  our  nation"ss  diversity  and 
representing  a  variety  of  disabling 
conditions  from  across  the  United 
States. 

Opening  Meeting:  This  advisory 
committee  meeting/teleconference  of 
the  National  Council  on  Disability  will 
be  open  to  the  public.  Those  interested 
in  participating  in  the  meeting/ 
teleconference  should  contact  the 
appropriate  staff  member  listed  above. 
Due  to  limited  resources,  only  a  few- 
telephone  lines  will  be  available. 

Records  w-ill  be  kept  of  all  Youth 
Advisory  Committee  meetings/ 
teleconferences  and  will  be  available 
after  the  meeting  for  public  inspection 
of  the  National  Council  on  Disability. 

Signed  in  Washington,  DC.,  on  November 
9,  2001. 
Ethel  D.  Briggs. 
Executive  Director. 
[FR  Doc.  01-28615  Filed  11-14-01:  8:45  am] 

HLLING  CODE  G820-MA-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-7005] 

Waste  Control  Specialists,  LLC  (WCS); 
Order  to  Exempt  Waste  Control 
Specialists,  LLC  From  Requirements 
Relative  to  ttte  Possession  of  Special 
Nuclear  Material  (SNM) 

I 

In  a  letter  dated  September  25.  2000. 
Waste  Control  Specialists.  LLC  (WCS) 
requested  an  e.xemption  for  certain  U.S. 


Nuclear  Regulatory-  Commission  (NRC) 
regulations  relative  to  the  possession  of 
special  nuclear  material  (SNM)  A 
license  pursuant  to  10  CFR  part  70 
issued  by  NRC  is  required  for  quantities 
of  SNM  in  excess  of  the  limits  in  10  CFR 
150.11.  WCS  is  requesting  an  exemption 
from  licensing  under  part  70  for 
possession  of  greater  than  the  part  150 
SNM  limits  NRC  issued  a  similar 
exemption  to  Envirocare  of  Utah.  Inc.  in 
May  1999. 

WCS  operates  a  low  level  waste 
(LLW)  and  mixed  waste  (MW)  storage 
and  treatment  facility  in  Andrews 
County,  Texas.  The  facility  also 
disposes  of  hazardous  waste.  Texas  is  an 
NRC  .Agreement  State.  This  facility  is 
licensed  by  the  State  of  Texas 
Department  of  Health  (TDH)  under  a  10 
CFR  Part  30  equivalent  radioactive 
materials  license  (RML)  The  facility  is 
also  licensed  by  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  to  treat  and  dispose  of 
hazardous  waste.  In  1997,  WCS  began 
accepting  Resource  Conservation  and 
Recovery  Act  (RCR.^)  and  Toxic 
Substance  Control  Act  (TSCA)  w-astes 
for  treatment,  storage,  and  disposal. 
Later  that  vear,  WCS  received  a  license 
from  TDH  for  treatment  and  storage  of 
MW  and  LLW.  The  MW  and  LLW 
streams  may  contain  quantities  of  SNM. 

WCS  receives  wastes  by  rail  and 
truck.  All  of  the  waste  received  bv  truck 
and  some  of  the  waste  received  bv  rail 
are  in  containers.  These  containers  vary 
in  size  ft-om  55-gallon  drums  to  70  cubic 
yard  intermodal  containers.  Bulk  waste 
received  by  rail  is  placed  in  large  (90 
cubic  yard)  roll-off  containers.  Separate 
storage  and  treatment  facilities  exist  for 
the  KCR.\  and  TSCA  waste  and  the  .MW 
and  LLW  Storage  of  the  MW  and  LLW 
occurs  in  two  buildings  and  an  adjacent 
outside  area  WCS  treats  mixed  waste 
using  several  technologies  including  (1) 
chemical  stabilization,  (2)  shredding,  (3) 
deactivation.  (4)  neutralization,  and  (5) 
macro  encapsulation  with  cement  WCS 
is  also  permitted  bv  TDH  to  perform 
compaction  using  a  Ramflat  compactor. 
WCS  is  also  considering  adding  a 
solvated  electron  technology  (SET) 
system  and  macro  encapsulation  using 
low  densit\  polyethylene  The  SET  is 
authorized  in  the  TDH  license  for  pilot 
testing.  The  applicable  hazardous  waste 
regulations  n^quire  bench  scale 
treatability  studies  prior  to  treating  the 
bulk  of  the  waste. 

II 

Pursuant  to  10  CFR  70.14,  "the 
Commission  may  *    *    *  grant  such 
exemptions  from  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  bv  law  and 
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will  not  endanger  life  or  property  or  the 
common  defense^  and  security  and  are 
otherwise  in  the  public  interest." 
Section  70  3  of  10  CFR  part  70 
requires  persons  who  own.  acquire, 
deliver,  receive,  possess,  use,  or  transfer 
SNM  to  obtain  a  license  pursuant  to  the 
requirements  in  10  CFR  part  70.  Section 
10  CFR  150.10  exempts  persons  in 
Agreement  States,  who  possess  SNM  in 
quantities  not  sufficient  to  form  a 
critical  mass,  from  Commission 
imposed  licensing  requirements  and 
regulations  The  method  for  calculating 
a  quantity  of  SNM  not  sufficient  to  form 


a  critical  mass  is  set  forth  in  10  CFR 
150.11.  Therefore,  WCS  is  currently 
limited  by  NRC  regulation  to  possess 
SNM  in  quantities  set  out  in  10  CFR 
150.10  and  150.11.  The  State  of  Texas 
has  a  similar  possession  limit  in  the 
license  it  issued  to  WCS.  WCS  requested 
the  exemption  because  it  expects  that 
the  current  limits  set  forth  in  10  CFR 
part  150  will  severely  impact  its  ability 
to  compete  in  the  mixed  waste 
treatment  market.  The  exemption 
proposed  to  apply  concentration-based 
limits  rather  than  mass-based  limits. 


m 

The  staff  believes  that  the  appropriate 
action  is  to  issue  WCS  an  exemption. 
Specifically,  WCS  would  be  exempted 
from  the  requirements  of  10  CFR  part 
70,  including  the  requirements  for  an 
NRC  license  in  10  CFR  70.3,  for  SNM 
within  the  restricted  area  at  WCS's  site, 
provided  that: 

1.  Concentrations  of  SNM  in 
individual  waste  containers  and/or 
during  processing  must  not  exceed  the 
following  values: 


SNM  isotope 


otc 


Operational 

Limit 
(gram  SNM/ 
gram  waste) 

Measurement 
Uncertainty 
(gram  SNM/ 
gram  waste) 

4.7E-04 
9.9E-04 
62E-04 
2.8E-04 
22E-04 

7  1E-05 
1  5E-04 
9  3E-05 
42E-05 
3  2E-05 

U-233     

U-235  (10  percent  ennched)  . 
U-235  (100  percent  ennctied) 

Pu-239  

Pu-241    


When  mixtures  of  these  SNM  isotopes 
are  present  in  the  waste,  the  sum-of-the- 


fractions  rule,  as  illustrated  below, 
should  be  used. 


U-233  cone      100wt% 

+ 


U-235  cone     10wt%U-235  cone     Pu-239 

+ + 


cone     Pu-241  cone 
+ <1 


U-233  limit     100wt%U-235hmit     10wt%U-235  limit     Pu-239  hmit     Pu-241  hmit 


The  measurement  uncertainty  values 
in  column  3  above  represent  the 
maximum  one-sigma  uncertainty 
associated  with  the  measurement  of  the 
concentration  of  the  particular 
radionuclide. 

The  SNM  must  be  homogeneously 
distributed  throughout  the  waste.  If  the 
SNM  is  not  homogeneously  distributed, 
then  the  limiting  concentrations  must 
not  be  exceeded  on  average  in  any 
contiguous  mass  of  600  kilograms. 

2  Waste  must  not  contain  "pure 
forms"  of  chemicals  containing  carbon, 
fluorine,  magnesium,  or  bismuth  in  bulk 
quantities  (eg  .  a  pallet  of  drums,  a  B- 
25  box).  By  "pure  forms."  it  is  meant 
that  mixtures  of  the  above  elements 
such  as  magnesium  oxide,  magnesium 
carbonate,  magnesium  fluoride,  bismuth 
oxide,  etc.  do  not  contain  other 
elements  The  presence  of  the  above 
materials  will  be  determined  and 
documented  by  the  generator,  based  on 
process  knowledge  or  testing. 

3.  Waste  accepted  must  not  contain 
total  quantities  of  berv'llium. 
hydrogenous  material  enriched  in 
deuterium,  or  graphite  above  one  tenth 
of  one  percent  pf  the  total  weight  of  the 
waste  The  presence  of  the  above 
materials  will  be  determined  and 


documented  by  the  generator,  based  on 
process  knowledge,  or  testing. 

4.  Waste  packages  must  not  contain 
highly  water  soluble  forms  of  SNM 
greater  than  350  grams  of  U-235  or  200 
grams  of  U-233  or  200  grams  of  Pu.  The 
sum  of  the  fractions  rule  will  apply  for 
mixtures  of  U-233.  U-235,  and  Pu.  When 
multiple  containers  are  processed  in  a 
larger  container,  the  total  quantity  of 
soluble  SNM  shall  not  exceed  these 
mass  limits.  Highly  soluble  forms  of 
SNM  include,  but  are  not  limited  to: 
uranium  sulfate,  uranyl  acetate,  uranyl 
chloride,  uranyl  formate,  uranyl 
fluoride,  uranyl  nitrate,  uranyl 
potassium  carbonate,  uranyl  sulfate, 
plutonium  chloride,  plutonium  fluoride, 
and  plutonium  nitrate.  The  presence  of 
the  above  materials  will  be  determined 
and  documented  by  the  generator,  based 
on  process  knowledge  or  testing. 

5.  Processing  of  mixed  waste 
containing  SNM  will  be  limited  to 
chemical  stabilization  using  the 
following  chemicals:  ferrous  sulfate, 
ferrous  sulfide,  portland  cement, 
sodium  hypochlorite,  sodium  tripoly- 
phosphate,  Metaplex  II  (attapulgite-type 
clay),  hexaderv'l  mescaptan,  lime, 
sodium  hydroxide,  Metaplex  III, 
hydrogen  peroxide,  sodium 


metabisulfate.  sodium  sulfide,  and 
sodium  hydrosulfide. 

Prior  to  shipment  of  waste,  WCS  shall 
require  generators  to  provide  a  written 
certification  containing  the  following 
information  for  each  waste  stream: 

a.  Waste  Description.  The  description 
must  detail  how  the  waste  was 
generated,  list  the  physical  forms  in  the 
waste,  and  identifv'  uranium  chemical 
composition. 

b.  Waste  Characterization  Summary. 
The  data  must  include  a  general 
description  of  how  the  waste  was 
characterized  (including  the  volumetric 
extent  of  the  waste,  and  the  number, 
location,  type,  and  results  of  any 
analytical  testing),  the  range  of  SNM 
concentrations,  and  the  analytical 
results  with  error  values  used  to 
develop  the  concentration  ranges. 

c.  Uniformity  Description.  A 
description  of  the  process  by  which  the 
waste  was  generated  showing  that  the 
spatial  distribution  of  SNM  must  be 
uniform,  or  other  information 
supporting  spatial  distribution. 

d.  Manifest  Concentration.  The 
generator  must  describe  the  methods  to 
be  used  to  determine  the  concentrations 
on  the  manifests.  These  methods  could 
include  direct  measurement  and  the  use 
of  scaling  factors.  The  generator  must 


Federal  Register/ Vol.  66.  No.  221 /Thursday.  November  15,  2001 /Notices 


57491 


describe  the  uncertainty  associated  with 
sampling  and  testing  used  to  obtain  the 
manifest  concentrations 

WCS  shall  review  the  above 
information  and.  if  adequate,  approve  in 
writing  this  pre-shipment  waste 
characterization  and  assurance  plan 
before  permitting  the  shipment  of  a 
waste  stream  This  will  include 
statements  that  WCS  has  a  wTitten  copy 
of  all  the  information  required  above, 
that  the  characterization  information  is 
adequate  and  consistent  with  the  waste 
description,  and  that  the  information  is 
sufficient  to  demonstrate  compliance 
with  Conditions  1  through  4  Where 
generator  process  knowledge  is  used  to 
demonstrate  compliance  with 
Conditions  1,2.3.  or  4.  WCS  shall 
review  this  information  and  determine 
when  testing  is  required  to  provide 
additional  information  in  assuring 
compliance  with  the  Conditions.  WCS 
shall  retain  this  information  as  required 
by  the  State  of  Texas  to  permit 
independent  review 

At  the  time  waste  is  received.  WCS 
shall  require  generators  of  SNM  waste  to 
provide  a  written  certification  with  each 
waste  manifest  that  states  that  the  SNM 
concentrations  reported  on  the  manifest 
do  not  exceed  the  limits  in  Condition  1. 
that  the  measurement  uncertainty  does 
not  exceed  the  uncertainty  value  in 
Condition  1.  and  that  the  waste  meets 
Conditions  2  through  4 

WCS  shall  require  generators  to 
sample  and  determine  the  SNM 
concentration  for  each  waste  stream  at 
the  following  frequency:  (a)  If  the 
concentrations  are  above  one  tenth  the 
SNM  limits  (Condition  1).  once  per  600 
kg.  (b)  if  the  concentrations  are  below 
one  tenth  and  greater  than  one 
hundredth  of  the  SNM  limits,  once  per 
6.000  kg.  and  (c)  if  the  concentrations 
are  below  one  hundredth  of  the  SNM 
limits,  once  per  60.000  kg. 

If  the  waste  is  determined  to  be  not 
homogeneous  (i.e.,  maximum,  which 
caimot  exceed  the  limits  in  Condition  1. 
and  minimum  testing  values  performed 
by  the  generator  are  greater  than  five 
times  the  average  value),  the  generator 
shall  sample  and  determine  the  SNM 
concentration  once  per  600  kg 
thereafter,  regardless  of  SM^i 
concentration.  In  this  case,  samples 
shall  be  a  composite  consisting  of  four 
uniformly  sampled  aliquots. 

The  certifications  required  under 
these  conditions  shall  be  made  in 
WTiting  and  include  the  statement  that 
the  signer  of  the  certification 
understands  that  this  information  is 
required  to  meet  the  requirements  of  the 
U.S.  Nuclear  Regulaton.-  Commission 
and  must  be  complete  and  accurate  in 
all  material  respects. 


7.  WCS  shall  sample  and  determine 
the  SNM  concentration  for  each  waste 
stream  at  the  following  frequency;  (a)  If 
the  concentrations  are  above  one  tenth 
the  SNM  limits  (Condition  1),  once  per 

1 .500  kg  for  the  first  shipment  and  everv 
6,000  kg  thereafter,  (b)  if  the 
concentrations  are  below  one  tenth  and 
greater  than  one  hundredth  of  the  SN*M 
limits,  once  per  20.000  kg  for  the  first 
shipment  and  ever}'  60.000  kg 
thereafter,  and  (c)  if  the  concentrations 
are  below  one  hundredth  of  the  SNM 
limits,  once  per  600.000  kg  This 
confirmatory  testmg  is  not  required  for 
waste  to  be  disposed  of  at  DOE's  WIPP 
facility 

If  the  waste  is  determined  to  be  not 
homogeneous  (i.e.,  maximum  and 
minimum  testing  values  performed  by 
the  generator  are  greater  than  five  times 
the  average  value),  WCS  shall  sample 
and  determine  the  SNM  concentration 
once  per  1 .500  kg  for  the  first  shipment 
and  every  6,000  kg  thereafter,  regardless 
of  SNM  concentration  In  this  case, 
samples  shall  be  a  composite  consisting 
of  four  uniformlv  sampled  aliquots. 

8.  WCS  shall  notif\-  the  NRC.  Region 
IV  office  within  24  hours  if  any  of  the 
above  Conditions  are  violated.  A  written 
notification  of  the  event  must  be 
provided  within  7  davs 

9.  WCS  shall  obtain  NRC  approval 
prior  to  changing  any  activities 
associated  with  the  above  Conditions 

The  licensing  requirements  in  10  CFR 
part  70  apply  to  persons  possessing 
greater  than  critical  mass  quantities  (as 
defined  in  10  CFR  150.11).  The 
principal  emphasis  of  part  70  is 
criticality  safety  and  safeguarding  SNM 
against  diversion  or  sabotage  Staff 
considers  that  criticality  safety  can  be 
maintained  by  relying  on  concentration 
limits,  under  the  conditions  specified 
above.  Safeguarding  SNM  against 
diversion  or  sabotage  is  not  considered 
a  significant  issue  because  of  the  diffuse 
form  of  the  SNM  in  waste  meeting  the 
above  conditions  These  concentration 
limits  are  considered  an  alternative 
definition  of  quantities  not  sufficient  to 
form  a  critical  mass  to  the  weight  limits 
in  10  CFR  150  11.  thereby  assuring  the 
same  level  of  protection. 

The  Commission  concludes  that  this 
proposed  exemption  will  have  no 
significant  radiological  or 
nonradiological  environmental  impacts. 
Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  70.14. 
that  the  exemption  of  above  activities  at 
the  WCS  facility  is  authorized  by  law, 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  is 
otherwise  in  the  public  interest. 
Accordingly,  by  this  Order,  the 
Commission  hereby  grants  this 


exemption  subject  to  the  above 
conditions.  The  exemption  will  become 
effective  after  the  State  of  Texas  has 
incorporated  the  above  conditions  into 
WCSs  RML. 

Pursuant  to  the  requirements  in  10 
CFR  part  51.  the  Commission  has 
published  an  EA  for  the  proposed  action 
wherein  it  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impacts  on  the  quality  of  the 
human  environment  Copies  of  the  EA 
and  SER  are  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  located  at  One  White 
Flint  North,  Room  0-1F21.  11555 
Rockville  Pike,  Rockville,  MD  20852. 

Dated  at  Rockville.  Man,land.  this  30th  day 
of  October  2001. 

For  the  Nuclear  Regulator}'  Commission 
Martin  I.  Virgilio, 

Director.  Office  of  Suclear  Matenal  Safety 
and  Safeguards. 

!FR  Dm    01-28661  Filed  11-14-01 ;  8:45  am) 
BtUJNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Subcommittee  Meeting  on  Thermal- 
Hydraulic  Phenomena;  Notice  of 
Meeting 

The  .^CRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  November  28.  2001.  Room 
T-2B1.  11545  Rockville  Pike.  Rockville. 
Maryland 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss  Electric 
Power  Research  Institute  proprietary 
information  per  5  I'SC  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  Sovember  28  2001—8:30 
am   until  the  conclusion  of  business. 

The  Subcommittee  will:  (1)  Continue 
review  of  the  NTIC  Office  of  Nuclear 
Regulator>  Research  activities 
pertaining  to  thermal-hydraulic 
phenomena  in  support  of  the  .\CRS 
annual  report  to  the  Commission  on  the 
NT?C  Safety  Research  Program,  and  (2) 
discuss  a  proposal  by  the  licensees  of 
the  Point  Beach  and  Beaver  \'alley 
plants  to  perform  more-realistic  analysis 
for  containment  design-basis  accidents 
using  the  MAAP  code  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
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concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
bv  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  mav  be 
present,  may  exchange  preliminarv 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
Fauske  and  Associates.  Inc..  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff 
engineer,  Mr.  Paul  .^.  Boehnert 
(telephone  301-415-8065)  between  7:30 
am  and  5  p.m.  (EST).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  working  davs  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda,  etc..  that  may 
have  occurred. 

Ddifd   Novpmber  8,  2001. 

Sher  Bahadur, 

^^-'|(  iiilf  Director  for  Tpcbniral  Support 

hK  IJo(    01-28B60  Filed  11-14-01;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Followtng  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 


SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 


Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  [http://i\-ww. pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  November 
2001.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  December  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guarantv  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
fi-ee  at  1 -800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006{a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §4006.4(b)(i) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate ')  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
85  percent)  of  the  annual  yield  on  30- 
year  Treasury'  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
'premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  November  2001  is  4.52  percent  (i.e., 
85  percent  of  the  5.32  percent  yield 
figure  for  October  2001 ). 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
December  2000  and  November  2001. 


For  premium  payment  years 
beginning  in 


December  2000 
January  2001    ... 
February  2001   .. 

Marcti  2001  

April  2001     

May  2001  . 
June  2001 
July  2001   . 


Ttie  re- 
quired inter- 
est rate  is 


4.91 
4,67 
4.71 
463 
4.54 
480 
491 
482 


For  premium  payment  years 
beginning  in 


The  re- 
quired inter- 
est rate  is 


August  2001   

Septemtjer  2001 
October  2001  .... 
November  2001 


4.77 
4.66 
4.66 
452 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
December  2001  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register,  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFT? 
part  4044, 

Issued  in  Washington.  DC,  on  this  7th  day 
of  November  2001. 
John  Seal. 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation. 

(FR  Doc.  01-28622  Filed  1 1-14-01;  8:45  am] 
BILUNG  CODE  7706-01 -P 


POSTAL  SERVICE 

Plan  for  Secure  Postage  Meter 
Technology 

agency:  Postal  Service. 
ACTION:  Notice  of  final  plan, 

summary:  The  Postal  Service  has 
already  completed  the  first  phase  of  a 
plan  to  remove  insecure  postage  meters 
from  use  with  the  decertification  of 
mechanical  postage  meters.  The  second 
phase  of  the  plan,  the  retirement  of 
manually  reset  electronic  meters,  is  now 
underway  in  accordance  with  the  notice 
published  in  the  Federal  Register  on 
December  13,  2000  (Volume  65,  Number 
240,  page  77934-77938).  This  notice 
publishes  the  final  plan  for  phases  III 
and  IV  of  the  Postal  Service's  Plan  for 
Secure  Postage  Meter  Technology.  There 
may  be  additional  phases  of  the  plan 
beyond  phase  IV.  Upon  completion  of 
all  phases  of  the  plan,  meters  in  service 
will  offer  enhanced  levels  of  security, 
thereby  greatly  reducing  the  Postal 
Services  exposure  to  meter  fraud, 
misuse,  and  loss  of  revenue.  These  new- 
meters  also  provide  advanced  customer 
features  and  convenience. 
DATES:  This  plan  is  effective  November 
15, 2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Wilkerson  bv  fax  at  (703)  292- 
4073. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Postal  Service,  in  cooperation  with 
all  authorized  postage  meter 
manufacturers,  began  a  phaseout  of  all 
mechanical  postage  meters  because  of 
identified  cases  of  indiscernible 
tampering  and  misuse.  Postal  Service 
revenues  were  proven  to  be  at  serious 
risk.  The  completion  of  this  effort, 
which  resulted  in  the  withdrawal  of 
776.000  mechanical  meters  from 
service,  completed  phase  I  of  the  Plan 
for  Secure  Postage  Meter  Technology. 
Phase  II  of  the  plan,  the  retirement  of 
electronic  meters  that  are  manually  set 
by  Postal  Service  employees,  is  now 
being  implemented.  Phases  III  and  IV  of 
the  plan  are  described  in  the  current 
notice. 

The  proposed  plan  for  phases  III  and 
IV.  describing  the  retirement  of  meters 
with  nondigital  or  letterpress  indicia, 
was  published  for  comment  in  the 
Federal  Register,  August  21.  2000  (Vol. 
65.  No.  163.  page  50723-50724).  The 
Postal  Service  requested  that  comments 
on  the  proposed  plan  be  submitted  bv 
October  5,  2000.  The  Postal  Service  ' 
received  four  WTitten  comments  from 
postage  meter  manufacturers  by  the 
closing  date.  One  comment,  from  an 
industry  association,  was  received  after 
the  closing  date  but  was  still  considered 
in  our  response. 

The  Postal  Service  gave  thorough 
consideration  to  the  comments, 
modified  the  proposed  plan  as 
appropriate,  and  now  announces  the 
adoption  of  the  final  plan.  It  is  the 
Postal  Service's  intent  to  make  this  an 
orderly  process  that  minimizes  impacts 
on  meter  users  and  the  meter 
manufacturers.  Publication  of  the  final 
plan  for  phases  III  and  IV  gives  both 
postage  meter  manufacturers  and 
postage  meter  users  ample  time  to  make 
timely  and  intelligent  decisions  on  the 
selection  of  postage  meters  and 
associated  mailing  equipment. 

The  Postal  Service's  evaluation  of  the 
comments  follows.  The  final  plan,  as 
revised,  follows  the  discussion  of 
comments.  The  comments  are  organized 
to  reflect  common  topics  addressed  by 
the  commenters. 

Discussion  of  Comments 

1.  Timetable  for  Meter  Retirement 

Manufacturers  questioned  the 
timetable  for  withdrawal  of  letterpress 
meters,  suggested  various  alternatives, 
and  requested  a  "date  certain"  by  which 
meters  already  placed  with  customers 
must  be  removed  from  service. 


The  Postal  Service  reviewed  the 
various  suggestions  and  revised  the 
withdrawal  timetable  to  ensure  that  all 
users  will  have  appropriate  technology 
available  to  meet  their  mail  processing 
needs.  The  plan  adds  dates  for  customer 
notification  to  ensure  ample  time  for 
customers  to  make  timely  and 
intelligent  decisions  on  replacement 
meters  and  adds  a  date  by  which  meters 
already  placed  with  customers  must  be 
removed  from  service. 

2.  Realizing  Return  on  Investment  in 
Meter  Technology 

Meter  manufacturers  and  the  mauling 
industry  association  expressed  concern 
that  the  early  retirement  of  meters  using 
letterpress  technology  would  prevent 
them  from  receiving  adequate  return  on 
their  investments  "The  comments  noted 
that  the  proposal  must  be  sensitive  to 
the  requirements  of  users  of  high- 
volume/high-speed  meters  and  the 
unique  relationship  these  mailers  have 
with  the  Postal  Service,  since  these 
users  tend  to  make  longer-term 
determinations  regarding  postage  and 
metering  technologv  needs 

The  retirement  plan  schedule  gives 
customers  5  years  from  the  date  of 
notification  to  the  date  that 
nonenhanced,  letterpress  (phase  III) 
meters  already  placed  must  be  removed 
from  service  Any  newly  placed  phase 
III  meter  placed  in  accordance  with  the 
schedule  may  remam  in  service  for  at 
least  4  years  before  it  must  be  removed. 
Users  of  enhanced  letterpress  (phase  IV) 
meters  have  5' 7  years  from  the  date  of 
notification  to  the  date  that  phase  r\' 
meters  already  placed  must  be  removed 
from  service.  Any  newly  placed  phase 
rV'  meter  placed  in  accordance  with  the 
schedule  may  remain  in  service  for  at 
least  4'/;  years  before  it  must  be 
removed.  For  manufacturers, 
publication  of  this  notice  provides  at 
least  5  years  to  recover  investments  on 
nonenhanced  letterpress  technology, 
and  over  7  years  to  recover  investments 
on  enhanced  letterpress  metering 
technology  before  the  units  must  be 
removed  from  service. 

3.  Security  of  Meters 

One  industry  association  asked  for 
information  to  support  the  Postal 
Service  claim  of  increased  security 
benefits  from  postage  meters  that  have 
a  timeout  feature  and  use  digital' indicia, 
and  for  information  on  the  actual  risk  to 
Postal  Service  revenue  from  meters  that 
print  indicia  using  letterpress 
technology,  with  or  without  a  timeout 
feature. 

The  presence  of  a  feature  that  disables 
letterpress  meter  operations  when 
certain  preprogrammed  criteria  are  met 


increases  its  security  but  does  not 
compensate  for  the  insecurity  inherent 
in  letterpress  technology.  The  printing 
die  used  for  letterpress  indicia  is  open 
to  tampering  in  ways  that  the  process 
used  to  print  digital  indicia  is  not. 
Digital  printing  technology  also  enables 
the  printing  of  unique  indicia,  which 
permits  the  Postal  Service  to  establish 
enhanced  processes  to  identify 
counterfeit  indicia. 

4.  Communications  with  Meter  Users 

One  postage  meter  manufacturer  was 
concerned  about  inadequate, 
misleading,  or  confusing 
communications  to  meter  users,  and 
suggested  that  phases  III  and  IV  be 
combined  to  avoid  possible  confusion 
that  might  arise  from  having  multiple 
retirement  dates. 

The  retirement  schedule  for  phase  III 
meters  will  differ  from  that  for  phase  IV 
meters  The  Postal  Ser\'ice  is  working  to 
ensure  the  integrity  of  the  meter 
retirement  process  with  expeditious, 
accurate,  and  informative 
communications  to  postage  meter  users. 
Postal  Service  employees,  and  postage 
meter  manufacturers,  and  it  expects 
manufacturers  to  provide  accurate, 
clear,  and  timely  information  to  their 
customers. 

5  Multiple  Dates  for  Completing  the 
Retirement  of  Letterpress  Meters 

One  manufacturer  suggested  that  the 
plan  be  sensitive  to  the  needs  of  those 
mailers  with  multiple  meters  with 
different  lease  expiration  dates. 

The  plan  provides  for  one  date  by 
which  all  nonenhanced  letterpress 
meters  must  be  withdrawn  from  ser\  ice, 
and  one  date  by  which  all  enhanced 
letterpress  meters  must  be  withdrawn 
from  service. 

6  Increased  Cost 

One  industry  association  expressed 
concern  with  the  increased  cost  of 
printing  digital  postage  indicia 
compared  with  the  cost  of  preparing 
mail  using  letterpress  metering 
technology,  as  well  as  increased 
equipment  costs,  especially  the  need  for 
new  mailing  equipment  if  the  new 
digital  meter  is  incompatible  with  the 
mailer's  existing  mailing  equipment 

The  Postal  Service  recognizes  that 
there  may  be  a  slight  increase  in  cost 
initially  but  believes  this  increase  in 
cost  will  diminish  as  competition 
increases.  Any  additional  costs  for  users 
are  determined  on  a  manufacturer-by- 
manufacturer  basis  and  not  by  the  Postal 
Service.  Customers  have  choices  in  a 
competitive  meter  marketplace  if  they 
are  not  satisfied  with  the  costs  of  a  given 
manufacturers  technology  Individual 
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meter  manufacturers  can  provide 
detailed  information  about  their 
products  and  services. 

7.  Classification  of  Meter  Models  as 
Nonenhanced  or  Enhanced 

Some  meter  manufacturers  questioned 
whether  specific  meter  models  would  be 
classified  as  nonenhanced  (phase  III)  or 
enhanced  (phase  IV)  based  on  the 
presence  of  a  feature  that  disables  meter 
operations  when  certain 
preprogrammed  criteria  are  met. 

These  issues  involve  company 
proprietary  information.  The  Postal 
Service  responded  directly  to  the 
manufacturers  concerned 

8  How  the  Retirement  Plan  for 
Letterpress  Meters  Will  Be  Enforced 

One  manufacturer  asked  about  the 
enforcement  of  the  retirement  plan  for 
letterpress  meters. 

After  the  date  by  which  a  meter  must 
be  withdrawn  from  service,  the  Postal 
Service,  in  coordination  with  the  meter 
manufacturers,  will  prevent  postage 
resets,  and  manufacturers  will  be 
required  to  take  possession  of  the  meter. 

Final  Postal  Service  Mas  fer  the 
Retiremeiit  »f  Letterpress  Postage 
Meters 

Phases  III  and  IV  of  the  Postal  Service 
proposed  Plan  for  Secure  Postage  Meter 
Technology  affect  nondigital.  or 
letterpress,  meters  that  are  remotely 
reset  under  the  Computerized  Meter 
Resetting  System  (CMRS).  If  such  a 
meter  has  a  feature  that  automatically 
disables  the  meter  if  it  is  not  reset 
within  a  specified  time  period  or  when 
certain  preprogrammed  criteria  are  met. 
It  is  called  an  enhanced  meter.  Phase  III 
of  the  proposed  plan  requires  that  the 
users  of  nonenhanced  CMRS  letterpress 
meters  are  notified  of  the  schedule  for 
the  retirement  of  their  meters  by 
December  31,  2001.  The  placement  of 
nonenhanced  CMRS  letterpress  meters 
must  cease  by  E)ecember  31.  2002,  and 
these  meters  must  be  off  the  market  by 
December  31,  2006.  Phase  IV  of  the 
proposed  plan  requires  that  the 
customers  of  enhanced  CMRS 
letterpress  meters  are  notified  of  the 
schedule  for  the  retirement  of  their 
meters  by  June  30,  2003.  The  placement 
of  enhanced  CMRS  letterpress  meters 
must  cease  by  June  30.  2004,  and  these 
meters  must  be  off  the  market  by 
December  31,  2008. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

IFR  Doc.  01-28553  Filed  1 1-14-01:  8:45  am] 
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POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service. 

ACTION:  Advance  notice  of  amendment 

to  an  existing  system  of  records. 

summary:  The  Postal  Service  proposes 
to  amend  Postal  Service  Privacy  Act 
System  of  Records  120.090,  Personnel 
Records — Medical  Records.  The 
proposed  amendments  reflect  the 
collection,  maintenance,  and  storage  of 
candidate  medical  assessment  records 
for  Postal  Service  employment.  The 
system  is  a  Web-based  application  with 
a  secure  user-friendly  interface  that 
allows  nontechnical  medical  staff  to 
collect,  maintain,  and  store  post-offer 
candidate  medical  assessment  records. 
The  system  will  ensure  Human 
Resources  staff  has  ready  access  to 
ability-to-work  information  about  these 
candidates  This  notice  amends  the 
system  location,  categories  of 
individuals  covered  by  the  system, 
categories  of  records  in  the  system, 
storage,  retrievability,  safeguards,  and 
retention  and  disposal  sections  to  reflect 
the  new  process  for  collection, 
maintenance,  and  storage  of  medical 
assessment  records.  Other  minor 
changes  are  included  to  bring  the  notice 
into  conformity  with  current  practices. 
DATES:  This  proposal  will  become 
effective  without  further  notice  on 
December  17.  2001,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 

AOORESSES:  Mail  or  deliver  written 
comments  to  the  Records  OfTice,  U.S. 
Postal  Service,  Room  5821,  475  L'Enfant 
Plaza,  SW.,  Washington.  DC  20260- 
5202.  You  can  view  or  make  copies  of 
all  written  comments  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  at 
the  same  address 

FO«  FUfTTMiR  MfOmiATION  COMTACT: 
Susie  Travers,  Records  Office,  202-268- 
3362 

SOPftEMEMTARY  INFOWMATIOW:  The 
electronic  Medical  Assessment  Program 
(eMAP)  is  8  Web-based  application  that 
streamlines  the  manual  process  of 
collecting,  analyzing,  maintaining,  and 
storing  medical  data  on  candidates  who 
have  been  offered  employment  with  the 
Postal  Service. 

Authorized  Human  Resources 
personnel  with  the  appropriate  access 
authorization  will  use  the  eMAP 
application  to  enter  the  candidate 
information  into  the  centralized  eMAP 
database,  creating  a  candidate  record. 
Authorized  Human  Resources  personnel 
will  then  contact  the  candidate  to 


schedule  the  assessment  at  an 
authorized  Medical  Assessment 
Program  (MAP)  site.  Authorized 
medical  personnel  at  MAP  sites  will  use 
the  eMAP  application  to  display  a  list 
of  candidates  required  to  appear  at  the 
assigned  MAP  site  office  for  a  medical 
assessment.  When  the  candidate 
appears  at  the  MAP  site  office,  the 
Ceindidate's  identity  will  be  verified  and 
he  or  she  will  be  given  the  Medical 
History  Questiormaire  and  answer  sheet 
for  completion.  The  answer  sheet  will 
be  an  optical  mark  recognition  (OMR) 
form  that  the  candidate  can  easily  use 
to  indicate  his  or  her  responses  to  the 
questionnaire  by  shading  in  the 
appropriate  oval  on  the  form.  When  the 
candidate  completes  the  questionnaire, 
the  authorized  MAP  site  medical 
personnel  will  scan  the  form  using  an 
OMR  scaimer.  The  candidate's 
responses  will  be  recorded 
automatically  by  the  eMAP  application, 
and  the  results  will  be  immediately 
displayed  to  the  authorized  MAP  site 
medical  persoimel  for  verification  of  a 
successful  scan.  The  results  from  a 
successful  scan  will  be  stored  in  a 
permanent  centralized  eMAP  database 
that  will  use  a  unique  encrypted  code 
for  candidate  identification.  The  eMAP 
application  will  generate  and  record 
timestamp  information  as  the  candidate 
proceeds  through  the  medical 
assessment  process  and  will  produce 
printed  letters  as  needed.  Authorized 
eMAP  users  will  be  able  to  generate 
standard,  predefined  printed  reports  at 
the  MAP  site,  district,  area,  and  national 
levels.  Authorized  application  users 
will  be  allowed  to  easily  add,  annotate, 
or  inactivate  candidate  assessment 
records.  Candidate  inactivated  reccMrds 
will  remain  in  the  database.  A  copy  of 
each  candidate's  medical  information 
will  be  printed  and  retained  in  the 
medical  office.  Candidate  medical 
information  includes  the  medical 
history  questionnaire;  answer  sheet* 
containing  the  candidate's  responses; 
copy  of  job  application,  job  description 
and  functional  requirements;  and 
supporting  medical  information 
acquired  in  the  process  of  reaching  a 
medical  determination  of  ability  to 
work.  If  the  candidate  is  hired,  the 
candidate's  medical  information  is 
retained  in  the  employee  medical  file 
(EMF). 

Candidate  and  response  data  obtained 
from  sites  currently  using  the  existing 
Medical  History  Questionnaire  with  the 
stand-alone  application  (MAQ  or  MAP 
version  1)  will  be  imported  into  the 
eMAP  database,  one  time  only,  using  a 
utility  that  automates  the  process  with 
minimal  user  interaction.  After  the 
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MAQ  data  are  imported  into  eMAP. 
MAP  sites  will  no  longer  use  MAP 
version  1. 

The  proposed  amendments  are  not 
expected  to  diminish  individual  privacy 
rights.  Only  authorized  users  who  have 
an  official  need-to-know  in  the 
performance  of  their  job  functions  will 
be  allowed  access  to  the  application  or 
will  have  the  ability  to  review  the 
medical  information.  Access  to 
computer  data  will  be  restricted  through 
the  use  of  computer  password  security 
and  data  encryption.  Printed  copies  of 
questionnaires  and  medical  information 
will  be  stored  in  locked  file  cabinets 
with  restricted  access. 

Pursuant  to  5  U.S.C.  552a(e)ll. 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the 
amendments  has  been  sent  to  the 
Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation.  It  is  proposed  that  the 
system  description  be  amended  as 
follows: 

USPS  120.090 

SYSTEM  NAME: 

Personnel  Records — Medical  Records. 
120.090. 

SYSTEM  LOCATION: 

[CHANGE  TO  READ] 

Postal  Service  medical  facilities  and 
designee  offices.  Postal  Service 
Corporate  Health  and  Fitness  Center 
(L'Enfant  Plaza  location  only),  and 
Postal  Ser\-ice  personnel  offices  (rosters 
of  examinees  scheduled  for  medical 
assessment  only). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

ICHANGETOREAD] 

Present  and  former  Postal  Ser\ice 
employees  and  individuals  who  have 
been  offered  employment  but  failed  the 
medical  examination  before  being 
placed  on  the  rolls,  or  who  declined  the 
offer;  and  any  Headquarters  employees 
who  participate  in  the  Corporate  Health 
and  Fitness  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

[CHANGE  TO  READ] 
Name,  address,  job  title,  Social 
Security  number,  installation,  illness. 
super\isor's  and  physician's  reports  (on 
Authorizations  for  Medical  Attention); 
relevant  medical  histon.-  and  medical 
assessments  including  physical 
examinations,  treatment  received  at  the 
health  unit,  occupational  injuries  or 
illnesses,  substance  abuse  information, 
findings,  diagnosis  and  treatment, 
doctors'  statements  and 
recommendations,  records  of 


immunizations,  and  medical  findings 
related  to  employee's  exposure  to  toxic 
substances.  In  addition.  Headquarters 
employees  who  participate  in  the 
Corporate  Health  and  Fitness  Program 
will  Noluntarily  provide  data  about  their 
lifestyle,  exercise  schedule,  smoking 
habits,  knowledge  about  personal 
health,  personal  and  family  medical 
histon.'.  nutrition,  stress  levels,  and 
other  data  relevant  to  making  a  health 
risk  appraisal.  Records  of  participant 
employees'  individualized  schedules 
and  progress  may  be  kept. 

STORAGE: 

[CHANGE  TO  READ] 

Prepnnted  forms,  paper  files  (Official 
Medical  Folders),  and  magnetic  tapes  or 
disks  (candidate  medical  assessments); 
preprinted  forms,  paper  files,  and  hard 
copy  computer  storage  (Corporate 
Health  and  Fitness  Center  records)  are 
stored  in  limited  access  areas  with 
appropriate  physical  and  environmental 
controls  to  ensure  the  confidentiality 
and  physical  integrity  of  the 
information. 

RETRiEVABiLrrr: 

[CHANGE  TO  RE.\D1 
Employee  name.  Social  Security 
number,  and  location. 

SAFEGUARDS:  , 

[CRA^NGE  TO  READ] 

Printed  copies  of  medical  records  are 
kepi  in  locked  file  cabinets  with 
controlled  physical  access,  restricted  to 
individuals  who  need  to  know  the 
information  in  performance  of  their  job 
functions.  A.ccess  to  computer  data  is 
restricted  to  authorized  personnel  with 
a  need  to  know  the  information  in  the 
performance  of  their  job  functions  and 
is  protected  through  computer  password 
controls  and  data  encryption.  Access  to 
automated  Corporate  Health  and  Fitness 
Center  records  is  restricted  by  password 
protection  to  medical  screening 
personnel  and  health  and  fitness 
specialists  under  contract  to  operate  the 
Corporate  Health  and  Fitness  Program 
facility  at  Headquarters. 

RETENTION  AND  DISPOSAL: 

[CHANGE  TO  READ] 

a.  Employee  Medical  Folder  (EMF) — 
Medical  records  considered  permanent 
are  maintained  until  the  employee  is 
separated  from  the  Postal  Ser\'ice.  and 
then  the  records  are  sent  to  the  National 
Personnel  Records  Center  for  storage  or 
to  the  federal  agency  that  now  employs 
the  individual.  The  records  are  kept  for 
30  years  from  the  date  the  employee 
separates  from  federal  ser\'ice.  Securit\ 
and  privacy  of  the  EMF  is  safeguarded 
by  the  processes  and  procedures 


described  in  Postal  Ser\'ice  Management 
Instruction  EL-860-98-2.  Employee 
Medical  Records  Computer  data  is 
archived  from  the  active  database  to  a 
histon.  database  after  3  years  and 
retained  in  the  histon.'  database 
indefinitely. 

b.  Candidate  medical  information  of 
failed  eligibles  (and  those  who  cleared 
but  ultimately  declined  the  offer) — 
Candidate  medical  information,  which 
includes  the  medical  history 
questionnaire,  answer  sheet  containing 
the  candidates  responses,  copy  of  job 
application,  job  description  and 
functional  requirements,  and  supporting 
medical  information  acquired  in  the 
process  of  reaching  a  medical 
determination  of  ability  to  work  is 
retained  in  the  medical  office  and 
destroyed  by  shredding  after  2  years. 
Computer  data  are  archived  from  the 
active  database  to  a  histon.-  database 
after  3  years  and  retained  in  the  history 
database  indefinitelv 

c  Authorization  for  Medical 
Attention  (Form  3956) — The  form  is 
destroyed  after  2  years. 

d.  Corporate  Health  and  Fitness 
Center  records — The  record  is  retained 
by  the  contractor  operating  the  Health 
and  Fitness  Center  until  termination  of 
the  contract,  at  which  time  the  record 
must  be  returned  to  the  Postal  Service. 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 

IFR  Doi    01-28552  Filed  11-14-01:  8:45  am] 

BILUNG  COOC  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45045:  File  No  SR-Amex- 
2001-94] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  to 
Increase  to  Two  Hundred  and  Fifty  the 
Maximum  Permissible  Number  of 
Equity  and  Index  Option  Contracts 
Executable  Through  AUTO-EX 

November  7,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
29,  2001 ,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items.  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase  to  250 
contracts  the  maximum  permissible 
number  of  equity  and  index  option 
contracts  in  an  order  executable  through 
its  automatic  execution  system.  AUTO- 
EX.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  the  Commission,  the 
.\mex  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  1\'  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  .\,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A   Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1    Purpose 

In  1985,  the  Exchange  implemented 
the  .M.'TO-EX  system,  which 
automatically  executes  public  customer 
market  and  marketable  limit  orders  in 
options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entered  into  the 
.Amex  Order  File  CAOF").  There  are. 
however,  limitations  on  the  number  of 
option  contracts  that  can  be  entered  into 
or  executed  bv  these  svstems.  AOF, 
which  handles  lim.it  orders  routed  to  the 
specialist's  book  as  well  as  orders 
routed  to  AUTO-EX.  was  recently 
mcrea.sed  to  allow  for  the  entry  of  orders 
of  up  to  2500  option  contracts! '  AUTO- 
EX.  however,  is  only  permitted  to 
execute  equity  option  orders  and  index 
option  orders  of  up  to  100  contracts.^ 
Thus,  market  and  marketable  limit 
orders  of  more  than  100  contracts  are 
routed  bv  AOF  to  the  specialist's  book. 

The  Exchange  now  proposes  to 
increa.se  to  250  contracts  the  maximum 
permissible  number  of  equity  and  index 
options  contracts  in  an  order  that  can  be 
executed  through  the  AUTO-EX  system. 
It  is  proposed  that  this  increase  to  250 


s.f-  StK  urilies  Exchange  Act  Release  No.  4406S 
(Man  h  12,  2001),  66  FR  15Si:t  (March  19.  2001). 

'  Sfp  .Securities  Exchange  .^ct  Release  No.  43887 
danuar,'  25,  2001),  66  FR8831  (February  2,  2001). 


contracts  in  permissible  order  size  for 
AUTO-EX  be  implemented  on  a  case- 
by-case  basis  for  an  individual  option 
class  or  for  all  option  classes  when  two 
floor  governors  or  senior  floor  officials 
deem  such  an  increase  appropriate. 
Currently,  the  Amex  posts  applicable 
quote  size  parameters  on  its  web  page. 
The  Exchange  represents  that  it  has 
sufficient  systems  capacity  necessary  to 
accommodate  implementation  of  the 
proposed  increased. 

The  Exchange  represents  that  AUTO- 
EX  has  been  extremely  successful  in 
enhancing  execution  and  operational 
efficiencies  during  emergency  situations 
and  during  other,  non-emergency 
situations  for  certain  option  class.  The 
Exchange  believes  that  automatic 
executions  of  orders  for  up  to  250 
contracts  will  allow  for  the  quick, 
efficient  execution  of  public  customer 
orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  ^  of  the  Act. 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5).'^'  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  36  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
and  arguments  concerning  the 
foregoing,  including  whether  the 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  2054&- 
0609.  Copies  of  the  submission,  all 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-94  and  should  be 
submitted  by  December  6.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand. 
Deputy  St'cretan, . 
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Service 

Novembers,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  and  Rule  19b— i  thereunder,^ 


■*  15  U.S.C.  TBflb) 
« 15  U.S.C.  7bf(b)(5). 


'17CFR  200.JO-3(a)(12). 
'  15  U.SC.  78s(b){l) 
'17CFR240.19b-4. 
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notice  is  hereby  given  that  on  October 
31.  2001.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change,  and  an 
amendment  thereto  ^  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  substantially  prepared  by  Nasdaq. 
The  Commission  is  publishing  this 
notice  and  simultaneously  granting 
approval  on  a  temporary  basis  to  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulatory  organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  filed  a  proposed  rule 
change  to  amend  Rule  4710  to  state  that 
if  an  exchange  that  trades  Nasdaq 
securities  pursuant  to  unlisted  trading 
privileges  ("UTP  exchange"  elects  not  to 
participate  in  SuperSOES.  SuperSOES 
will  not  include  the  UTP  exchange's 
quoation  for  order  processing  and 
execution  and  purposes.  The  text  oif  the 
proposed  rule  change  is  available  from 
the  NASD  and  from  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statemenets  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  polaces 
specified  in  Item  III  below  Nasdaq  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A   Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  amend  NASD 
Rule  4710  to  specify'  that  if  a  UTP 
exchange  elects  not  to  participate  in 
SuperSOES.  SuperSOES  will  not 
include  the  UTP  exchanges  quotation 
for  order  processing  and  execution 
purposes.  Nasdaq  is  seeking  approval  of 
this  rule  change  as  a  pilot  that  would  be 
effective  until  February-  28.  2002 

Background  On  January  14.  2000.  the 
Commission  approved  a  rule  change  to 
establish  the  Nasdaq  National  Market 


Execution  System  ("NNMS").-'  On  July 
30,  2001,  NNMS  was  implemented  for 
all  Nasdaq  National  Market  securities. 

NNMS  refers  to  Nasdaq's  reconfigured 
Small  Order  Execution  System  named 
SuperSOES.  SuperSOES  is  an 
automated  execution  system  that  allows 
the  entry-  of  orders  for  up  to  999,999 
shares.  By  removing  the  size  and 
capacity  restrictions  from  its  principal 
automatic  execution  system,  Nasdaq 
intended  for  most  of  the  orders  executed 
through  .Nasdaq's  systems  to  migrate  to 
SuperSOES.  Consistent  with  that 
approach,  and  with  the  exceptions 
discussed  below,  access  to  SelecLNet 
was  limited  to  certain  types  of  non- 
liability orders  that  require  negotiation 
with  the  receiving  market  participant."' 

Nasdaq  market  maimers  are  required  to 
participate  in  SuperSOES  and, 
therefore,  to  accept  automatic  execution 
against  their  displayed  quotations. 
However,  a  subset  of  Nasdaq  market 
participants,  UTP  exchanges,  as  well  as 
Electronic  Communications  Networks 
("ECNs").  continue  to  have  their  quotes 
in  Nasdaq  accessed  through  .SelectNet 
and,  as  such,  are  not  required  to  accept 
automatic  executions.^  Whereras 
Nasdaq  can  require,  by  rule,  that  its 
member  ECNs  provide  immediate 
response  to  an  inbound  SelectNet  order, 
it  has  no  authority  to  extend  that 
requirement  to  a  LTP  exchange  As  a 
result,  when  a  UTP  exchange  is  alone  at 
the  best  bid/best  offer  for  a  particular 
security,  and  that  UTP  exchange  is  only 
accessible  through  SelectNet, 
SuperSOES  will  stop  processing  orders 
in  that  security  and  will  hold  those 
orders  in  queue  for  up  to  90  seconds. 

This  pause  serves  two  purposes.  First, 
it  provides  a  Nasdaq  market  participant 


'  See  letter  from  Edward  S  Knight .  General 
Counsel,  Nasdaq,  to  Belinda  Blaine.  As.sociate 
Director.  SEC  dated  November  7,  2001 
("Amendment  No.  1  "). 


*  See  Securities  Exchange  Act  Release  No  42344 
(Januan,  14.  2000),  65  FR  3987  (January  25,  2000) 

'As  originally  proposed,  market  participants 
were  permitted  to  enter  into  the  modified  SelectNet 
Only:  (1)  those  orders  that  specify  a  minimum 
acceptable  quantity  for  a  size  that  is  a  least  100 
shares  greater  than  the  posted  quote  of  the  receiving 
market  participant,  or  (2)  .AIINone-or-None  orders 
that  are  at  least  100  shares  greater  than  the 
displayed  bid/offer  size.  Since  the  onginal 
proposal,  the  SEC  also  approved  the  entry  of  non- 
liability, inferior-pric-ed  orders  through  SelectNet. 

*  ECNs  may  choose  whether  or  not  to  take 
automatic  executions  through  SuperSOES  ECNs 
that  choose  to  take  automatic  execution  against 
their  quotes  through  SuperSOES  are  referred  to  as 

Full  Participant  ECNs.  "  Full  Participant  ECNs  are 
not  required  to  take  liability  orders  through  Select 
Net  ECNs  that  choose  not  to  take  automatic 
execution  against  their  quotes  through  SuperSOES 
must  conttinue  to  take  delivery  of  liability  orders 
against  their  quotes  through  SelectNet  These  ECNs 
are  referred  to  as  .Order-Entry  ECNs."  (A  "liability 
order  rdquo.  imposes  an  obligation  on  the  market 
participant  that  receives  the  order  to  respond  to  the 
order  in  a  manner  consistent  with  the  Firm  Quote 
Rule  (Rule  llAcl-l  under  the  Act)  [e.g.  by 
executing  the  order  for  that  market  participant  s 
displayed  size.). 


the  opportunity  to  send  a  SelectNet 
liability  message  to  the  UTP  exchange 
(if  that  exchange  has  chosen  to 
participate  in  SelectNet "),  but  at  the  risk 
of  substantial  queuing  of  market  and 
marketable  lilmit  orders  for  that  security 
as  the  Nasdaq  market  participant  awaits 
a  response  to  its  order.  Second,  it 
enables  a  SuperSOES  market  participant 
(j.p..  market  maker.  Full  Participant 
ECN.  or  participating  LTP  exchange)  to 
join  the  current  best  bid/best  offer  or 
create  a  new  best  bid/best  offer. 

If,  after  90  seconds,  a  SuperSOES 
market  participant  does  not  join  the 
current  best  bid/best  offer,  and  the  LTP 
exchange  does  not  respond  to  its 
inbound  SelectNet  order.  SuperSOES 
returns  the  orders  in  the  queue  and  the 
system  shuts  down  for  that  security.  The 
system  will  only  resume  once  the  LTP 
exchange  responds  to  orders  delivered 
to  its  quote,  or  moves  its  quote  away 
from  the  inside  "  Nasdaq  believes  that 
such  delays  have  adversely  affected 
Nasdaq's  ability  to  ensure  the  proper 
functioning  of  its  market,  as  well  as  the 
ability  of  market  participants  to  obtain 
executions  for  their  customers. 

Proposed  Amendment.  To  address 
these  problems.  Nasdaq  is  proposing  to 
amend  NASD  Rule  4710  to  require  LTP 
exchanges  that  chose  to  trade  Nasdaq 
securities  through  Nasdaq  market 
systems  to  participate  fully  in  the 
automatic  executions  through 
SuperSOES.  or  paritipate  in  SelectNet 
pursuant  to  existing  N.^SD  Rules  and 
have  their  quotations  removed  from  the 
SuperSOES  execution  and  order 
processing  functionality  Specifically,  if 
a  LTP  exchange  elects  not  to  participate 
in  SuperSOES,  SuperSOES  will  trade 
through  the  LTP  exchange  quotation. 
This  will  prevent  SuperSOES  from 
effectively  shutting  down  the  market  in 
that  security. 


'The  Cincinnati  Stock  Exchange  does  not 
participate  in  any  Nasdaq  market  systems  Instead, 
it  relies  on  the  language  in  tiie  joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection. 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange-Listed 
Nasdaq/National  Market  System  Securities  and  for 
Nasdaq/national  Market  System  Secunties  Traded 
on  Exchangges  on  an  Unlisted  Trading  Privilege 
Basis  ("OTC/UTP  Plan  ").  and  provides  telephone 
access  to  its  quotes. 

*To  illustrate,  assume  CHX  does  not  participate 
in  SuperSOES  and  is  alone  at  the  current  best  bid 
of  $20  for  1 ,000  shares  of  ABCD  MMA  enters  an 
order  into  SuperSOES  and  MMB  directs  (or 
preferences)  1,000  shares  via  SelectNet  to  CHX.  If 
no  other  market  maker  or  Full  Participant  ECN  joins 
the  current  best  bid  of  $20.  SuperSOES  slops 
processing  orders  in  .ABCD  for  90  seconds  CHX 
waits  2  minutes  before  responding  to  MMBs 
preferenced  SelectNet  liability  order  either  by 
filling  or  declining  the  order.  (This  delay  could 
occur  if  there  are  equipment  problems  at  CHX,  in 
Nasdaq,  or  both.)  The  result  is  thai  the  market  in 
ABCD  effectively  is  held  up  for  2  minutes  and 
SuperSOES  is  shut  off  for  ABCD  after  90  seconds. 
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UTP  exchanges  that  choose  this 
option  would  be  accessible  bv  telephone 
as  contemplated  in  the  OTC/UTP  Plan, 
or  via  a  mutually  agreed-upon 
alternative  bilateral  link  negotiated  by 
the  LTP  exchange.  Nasdaq  states  that  it 
welcomes  the  opportunity  to  explore  the 
possibilitv  of  bilateral  linkages,  which 
.Nasdaq  anticipates  could  be  formed  via 
separate  agreement  between  Nasdaq  and 
the  exchange! s)."* 

2  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  ]5A(bl(6)  of  the 
Art.  in  that  the  proposal  is  designed  to 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  d  national  market  svstem.  and.  in 
general,  to  protect  investors  and  the 
public  interest.  In  particular.  Nasdaq 
believes  that  modifying  SuperSOES  to 
trade  through  quotations  of 
nonautomatic  execution  I'TP  exchanges 
IS  necessar>-  for  the  fair  and  orderlv 
operation  of  the  Nasdaq  Stock  Market 
because  it  helps  reduce  the  potential  for 
order  queuing  or  for  system  stoppages, 
when  a  UTP  Exchange's  quote  is 
inaccessible  through  SuperSOES  and  is 
alone  at  the  best  bid  or  best  offer. 

B  Sclf-Rp^ulaton,  Organization's 
Stiitement  an  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C  Self-Regulaton-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Memt)ers,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 


■'The  OTC'l'TP  Plan  governs  the  trading  of 
Nasfiaq-listed  serurities  pursuant  to  unlisted 
trading  privileges.  Subsection  (b)  of  Section  IX  of 
the  mCJVTP  Plan  states,  in  pertinent  part,  that 
HUn  participants  "shall  have  direct  telephone 
access  to  the  trading  desk  of  each  Nasdaq  market 
participant  in  each  |e|ligible  [slecurily  in  which  the 
Iplarticipant  displays  quotations  "  Spf  Section  IX. 
Market  Access.  OTC/l'TP  Plan  This  currently  is  the 
method  that  the  Cincinnati  Stock  Exchange  has 
'■leded  to  use  for  trading  Nasdaq  securities  under 
ih.nTaUTPPlan- 


450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  riile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-77  and  should  be 
submitted  by  December  6.  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposal,  as  amended,  is  consistent  with 
Section  15A  of  the  Act.  and  in  particular 
with  paragraph  (b)(6).  which  requires 
that  the  rules  of  a  national  securities 
asssociated  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  1"  The  proposal  will 
permit  SuperSOES  to  continue 
providing  executions  to  investor's 
orders  when  a  UTP  exchange  is  alone  at 
the  inside  with  a  quote  that  cannot  be 
reached  through  SuperSOES. 

Nasdaq  has  requested  that  the 
Commission  grant  accelerated  approval 
of  the  proposed  rule  change  because  it 
believes  that  the  potential  for  shut  down 
in  its  automatic  execution  systems  is  a 
serious,  imminent  concern.  Up  to  four 
additional  national  securities  exchanges 
plan  to  begin  trading  Nasdaq  listed 
securities  in  the  near  future. 

The  Commission  finds  good  cause 
pursuant  to  Section  19(b)(2)  of  the 
Act,"  for  approving  the  proposed  rule 
change,  as  amended  prior  to  the 
thirtieth  dav  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  With  several  UTP 
exchanges  planning  to  trade  Nasdaq 
securities,  the  potential  for  queuing  in 
SuperSOES  when  a  non-automatic 


execution  UTP  exchange  is  alone  at  the 
inside  will  increase.'-^ 

V.  Conclusion 

It  Is  Therefore  Ordered  pursuant  to 
Section  19(b)(2)  of  the  Act,'  *  that  the 
proposed  rule  change  (SR-NASD-2001- 
77)  and  Amendment  No.  1  thereto,  are 
hereby  granted  accelerated  approval, 
through  February  28,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '■* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FRDoc,  01-28587  Filed  1 1-14-01;  8:4,t  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45023:  File  No.  SR-NYSE- 
2001-14] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  to 
Amend  Rule  13  on  XPress  Quote 
Parameters 

November  5.  2001. 

I.  Introduction 

On  lune  13.  2001.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b— 4  thereunder, ^  a 
proposed  rule  change  amending  NYSE 
Rule  13  on  XPress  quote  parameters. 
The  proposed  rule  change  was 
published  for  public  comment  in  the 
Federal  Register  on  luly  18.  2001.'  The 
Commission  received  two  comment 
letter  regarding  the  proposed  rule 
change.''  The  Exchange  submitted  a 
letter  responding  to  comments  on 
October  19.  2001."^  This  order  approves 
the  proposed  rule  change. 


'°In  reviewing  this  proposal,  the  Commission  has 
considered  its  potential  impact  on  efficiency, 
competition  aad  capital  formation.  15  U.S.C.  78c(fl. 

"  15  U.S.C.  78slb)(2). 


'-  For  exchanges  that  participate  in  SuperSOES. 
this  is  not  an  issue. 

>M5  U.S.C.  7as(b)(2). 

'«17CFR200.30-3(a)(12) 

'  15  U.S.C.  78s(bl(l). 

n7CFR  240.19b-4 

'  Securities  Exchange  Act  Release  No.  44539  (July 
11,  2001).  66  FR  ,17509 

•*  Letter  from  .\n  Burnslein.  Associate  Counsel, 
Investment  Compan\  InstitulP  CICI")  to  [onathan 
C  Katz.  Secretary.  (Commission,  dated  .August  7. 
2001  CICI  Letter');  Letter  from  Junius  W,  Peake. 
Monfort  Distinguished  Professor  of  Finance, 
Universitv  of  Northern  Colorado,  dated.  August  29. 
2001  CPeake  Letter"") 

■^  Letter  from  lames  E  Buck.  Senior  Vice  President 
and  Secretary-.  NYSE,  to  Jonathan  G  Katz. 
Secretary,  Commission,  dated  October  18,  2001 
("NYSE  Letter"). 
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n.  Description  of  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  13.30  to:  (i)  reduce  the 
minimum  size  of  XPress  orders  and 
quotes  from  25.000  shares  to  15,000 
shares:  and  (ii)  reduce  the  time  period 
for  designation  as  an  XPress  quote  from 
30  seconds  to  15  seconds. 

III.  Comments 

The  Commission  received  two 
comment  letters  from  the  Investment 
Companv  Institute  ("ICI")  and  lunius  W. 
Peake  CPeake").'^  The  ICI  stated  that  the 
Institutional  XPress  system  does  not 
adequately  respond  to  the  problems 
faced  bv  institutional  investors  trading 
on  the  NYSE  The  ICI  stated  that  the 
proposal  to  reduce  the  minimum  XPress 
order  and  quote  size  and  to  reduce  the 
minimum  display  period  for  XPress 
quote,  although  a  small  improvement, 
does  not  address  the  issues  of 
inadequate  protection  of  limit  orders 
placed  on  the  Exchange's  limit  order 
book  and  the  inability  of  investors  to 
interact  with  those  orders.  The  ICI 
stated  that  the  NYSE  should  eliminate 
the  required  time  display  for  quotes  to 
qualify  as  XPress.  make  XPress  orders 
ineligible  for  price  improvement,  and 
allow  XPress  orders  to  reach  through  to 
orders  on  the  book  below  the  best  bid 
and  offer. 

In  response  to  the  ICI  Letter,  the 
NYSE  stated  that  the  ICI's  suggested 
changes  would  "result  in  automatic 
execution  of  large-size  orders  against 
contra  side  interest  that  is  both  reflected 
in  the  current  quotation,  and  reflected 
as  away  from  the  market  limit  orders  on 
the  limit  order  book  that  have  never 
been  exposed  to  the  auction  market."^ 
The  Exchange  stated  that  these 
modifications  would  redefine  the 
Exchange's  agency  auction  market 
structure  and  would  disrupt  its  auction 
market  price  discovery  mechanism  The 
Exchange  also  stated  that  requiring 
XPress  orders  to  be  exposed  to  the 
market  for  price  improvement 
opportunities  is  essential  "because  it 
affords  the  opportunity  for  the  most 
advantageous  price  to  the  XPress  order. 
and  it  allows  other  market  participants. 
who  may  *   *   *  not  wish  to  show  their 
interest  in  the  displayed  quotation,  to 
interact  with  the  XPress  order  at  the 
improved  price  "  Finally,  the  Exchange 
stated  that  the  ICI's  proposal  to  allow 
XPress  orders  to  penetrate  the  limit 
order  book  would  "distort  the  auction 
market  pricing  mechanism"  and  "would 
result  in  executions  at  prices  away  from 
the  current  market,  with  no  opportunity 


for  other  market  participants  to  interact 
with  XPress  orders  at  the  away  from  the 
market  prices  unless  they  expose  their 
interest  on  the  limit  order  book." 

Peake  supported  the  ICI's  position. 
but  stated  that  the  ICI  "did  not  go  far 
enough  in  cnticizing  the  NYSE's 
system  ■  In  addition.  Peake  stated, 
among  other  things,  that  "|t|he  NYSE's 
system  continues  to  favor  its  specialists 
by  giving  them  time  to  react  to  bids  and 
offers  sent  to  them  before  requiring 
execution."  Peake  also  stated  that 
"[m)any  institutional  investors  are 
reluctant  to  expose  their  orders  to  the 
Floor,  since  it  provides  a  golden 
opportunity  for  those  with  advance 
information  to  fmnt  run  investors' 
orders,  either  for  themselves  or  for  their 
favored  customers." 

In  response  to  the  Peake  Letter,  the 
NYSE  stated  that  the  NYSE's  market 
structure  does  not  favor  specialists  by 
allowing  them  to  rea-rt  to  bids  and  offers 
before  executing  them.  According  to  the 
Exchange,  the  specialist  "must  expose 
all  agency  orders  to  the  auction, 
represent  them  in  accordance  with  the 
principles  of  agency  law   and  may  not 
trade  for  his  or  her  own  account  at 
prices  at  which  he  or  she  holds  an 
executable  agency  order  '  In  addition, 
the  Exchange  stated  that  the  XPress 
system  addresses  the  issue  of  front 
running  by  "freezing  the  contra  side  of 
the  market  from  further  auction  trading 
once  the  XPress  order  is  announced." 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  .\c\  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  In  particular,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act "  w  hich  requires  an  Exchange  to 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest  "  The  Commission  also 
finds  that  the  proposed  rule  change  is 
consistent  with  section  llA(a)(l)(C)(i)  of 
the  Act '"  which  states  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderlv  markets 


to  assure  economically  efficient 
execution  of  securities  transactions. 

The  Commission  believes  that  bv 
reducing  the  required  number  of  shares 
for  XPress  orders  and  quotes  and  the 
minimum  display  requirement  for 
XPress  quotes,  the  proposed  rule  change 
should  result  in  more  orders  and  quotes 
being  XPress  eligible,  which  should 
help  to  assure  the  economically  efficient 
execution  of  securities  transactions  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  In 
addition,  the  Commission  believes  that 
the  15  second  display  requirement 
should  continue  to  provide  brokers  and 
non-XPress  orders  the  opportunity  to 
interact  with  the  quote  before  it 
becomes  XPress  eligible. 

The  Commission  finds  that  the 
Exchange  has  addressed  the  most 
significant  concerns  raised  bv 
commenters  '^  The  Commission 
believes  that  the  proposed  parameters  of 
the  XPress  system  are  appropriate  and 
within  the  Exchange's  business 
discretion  Moreover,  the  Commission 
believes  that  it  is  appropriate  for  the 
Exchange  to  attempt  to  balance  the 
needs  of  institutional  investors  with  the 
Exchange  s  desir8.to  preser\'e  its  agency 
auction  market  structure. 

V.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'-  that  the 
proposed  rule  change  (SR-NYSE-2001- 
14)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc  01-28584  Filed  11-14-01:  8:45  am] 

BILUNG  CODE  Ml  0-01 -M 


*See  supra  note  4 

'  See  NYSE  Letter,  supra  note  5. 


•15  1SC.  78f[b)(5). 

"In  approving  the  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiencv.  competition,  and  capital  formation  IS 
U.S.C.  78c(n. 

'015  U.S.C.  78k-l(a)(l)(C)(i). 


' '  See  supra  section  HI 
'M5  U.SC.  78s(b)(2l 
'M7CFR200  3O-3(a)(12) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45046;  File  No.  SR-Phlx- 
2001-89] 

Self -Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Increase  in  the 
Maximum  Guaranteed  Size  for  Auto-X 
Eligible  Orders  in  Options  on  the 
Nasdaq-100  Index  Tracking  Stock 
("QQQ"  from  100  Contracts  to  250 
Contracts 

Nineinber  7.  ^001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on 
September  27.  2001.  the  Philadelphia 
Stock  Exchange,  Inc.  (   E.xchange"  or 
■Phlx")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
(  hange  as  described  in  items,  i.  II.  and 
III  below,  which  Items  have  been 
prepared  b\  the  Phlx  On  October  9. 
JOOl    the  Phlx  fil.-d  Amendment  No.  1 
to  the  proposed  rule  change. '  The 
( iommission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  perstms. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  1080,  "Philadelphia 
Stock  Exchange  Automated  Options 
Market  (.■\LT(3M)  and  Automatic 
E.xecution  System  (ALTO-X),"  to 
increase  its  automatic  execution 
guarantee  for  options  overlying  the 
QQQ^  from  100  contracts  to  250 
c.ontrac  t> 


■  15  i;.,s.c;.  78s(b)(i|. 

-'17CFR240  19b-4 

'  S&f  (.etler  from  Richard  S  Rudolph.  Counsel, 
t'hU   to  Nancy  Sanow,  Assistant  Director.  Division 
of  Market  Regulation.  Commission,  dated  Oaober  5. 
2001  ("Amendment  No.  1"),  In  Amendment  No.  1, 
Ihe  Phlx  changed  the  status  of  the  proposal  from  a 
filing  made  pursuant  to  section  19(b)(3)(A)  of  the 
A(  t  to  a  filing  made  pursuant  to  section  194b)(2)  of 
the  Act 

■•Tbe  PhU  represents  that  Nasdaq-100,  Nasdaq- 
100  Index  Clndex'),  Nasdaq,  The  Nasdaq  Stock 
Market.  \asdaq-l(H)  .Shares.  IMasdaq-lOO  Trust. 
Nasdaq-100  Indpx  Tracking  Stock,  and  QQQ  are 
trademarks  or  service  marks  of  The  Nasdaq  Slock 
Market.  Inc.  CNasdaq'l  and  have  been  licensed  for 
use  for  certain  purposes  by  the  Phlx  CLicensee") 
pursuant  to  a  License  Agreement  with  Nasdaq.  The 
Index  determined,  composed,  and  calculated  by 
Nasdaq  without  regard  to  the  Licensee,  the  Nasdaq- 
100  Irusl.  or  lh<'  beneficial  owners  of  Nasdaq-100 
Shares  The  Phlx  represents  that  Nasdaq  has 
( ompletp  control  and  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifving  in  anv  way  its  method  for 


Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 
*         «,      J  *         *         * 

Rule  1080.  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AITOM)  and  Automatic  Execution 
System  (AITO-Xl 

(a)-(b)  No  change. 

(c)  AUTO-X— AUTO-X  is  a  feature  of 
AUTOM  that  automatically  executes 
public  customer  market  and  marketable 
limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for 
certain  strike  prices  and  expiration 
months  in  equity  options  and  index 
options,  unless  the  Options  Committee 
determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchange  disseminated 
quotation  and  then  automatically  routes 
execution  reports  to  the  originating 
member  oi^ganization.  AUTOM  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  accordance  with  Exchange 
ruies  Manual  execution  may  also  occur 
when  AUTO-X  is  not  engaged.  An  order 
may  also  be  executed  partially  by 
AUTO-X  and  partially  manually. 

The  Options  Committee  may  for  any 
period  restrict  the  use  of  AUT(3-X  on 
the  Exchange  in  any  option  or  series. 
Currently,  orders  up  to  100  contracts, 
subject  to  the  approval  of  the  Options 
Committee,  are  eligible  for  AUTO-X. 
With  respect  to  options  on  the  Nasdaq- 
100  Index  Tracking  Stock  ("QQQ"). 
orders  of  up  to  250  contracts  are  eligible 
forAUfO-X. 

The  Options  Committee  may,  in  its 
discretion,  increase  the  size  of  orders  in 
one  or  more  clasees  of  multiply-traded 
equity  options  eligible  for  AUtO-X  to 
the  extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
its  having  been  Filed  with  the  Securities 
and  Exchange  Commission  pursuant  to 
section  19(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934. 

(c)(i){A}-(E)  No  change. 

(dHj)  No  change. 
***** 

II.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  increase  the 
maximum  order  size  eligibility  for  Auto- 
X  in  QQQ  options  from  100  contracts  to 
250  contracts.  Under  the  rules  of  the 
Exchange,  through  .'\lTOM,''  orders  are 
routed  from  member  firms  directly  to 
the  appropriate  specialist  on  the  trading 
floor.  Of  the  public  customer  market 
and  marketable  limit  orders  routed 
through  AUTOM.  certain  orders  are 
eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  These 
orders  are  automatically  executed  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  back  to  the 
originating  firm.'' 

The  Exchange  represents  that  AUTO- 
X  affords  prompt  and  efficient 
automatic  executions  at  the 
disseminated  quotation  price  on  the 
Exchange,  Therefore,  the  Exchange 
believes  that  increasing  automatic 
execution  levels  for  eligible  orders  in 
QQQ  options  from  100  contracts  to  250 
contracts  should  provide  the  benefits  of 
automatic  execution  to  a  larger  number 
of  customer  orders.  Further,  the 
Exchange  notes  that  this  increase  in  the 
automatic  execution  levels  in  QQQ 
options  should  enable  the  Exchange  to 
remain  competitive  for  order  fiow  with 
other  exchanges  that  trade  QQQ  options. 

The  exchange  notes  that  there  are 
many  safeguards  incorporated  into 
Exchange  rules  to  ensure  the 
appropriate  handling  of  AUTO-X 
orders.  For  example.  PHLX  Rule 
1080{f)(iii)  states  that  the  specialist  is 
responsible  for  the  remainder  of  an 
AUTOM  order  where  a  partial  execution 
has  occurred.  Phlx  Rule  1015  governs 
execution  guarantees  and  requires  the 


determining,  qomprising  or  calculating  the  Index  in 
the  future. 


^  AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equitv  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AITOM  may  be 
executed  manuaiiv  or  routed  to  Al'TOMs 
automatic  execution  feature.  AI  TO-X.  if  they  are 
eligible  for  execution  on  .M'TO-X.  Equity  option 
and  index  option  specialists  are  required  by  the 
ExchdHKc  1(1  |>articipate  in  .^L'T(JM  and  its  features 
and  enhancements.  Options  orders  entered  by 
Exchange  members  into  .M'TOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor. 

••See  Phlx  Ruif  1080(c). 
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trading  crowd  to  ensure  that  public 
orders  are  filled  at  the  best  market  to  a 
minimum  of  the  disseminated  size.  In 
addition.  Phlx  Options  Floor  Procedure 
Advice  F-7  provides  that  the  size  of  any 
disseminated  bid  or  offer  by  the 
Exchange  shall  be  equal  to  the  ALTO- 
X  guarantee  for  the  quoted  option  and 
shall  be  firm,  except  that  the 
disseminated  size  of  bids  and  offers  of 
limit  orders  on  the  book  shall  be  10 
contracts  and  shall  be  firms,  regardless 
of  the  actual  size  of  the  orders. 
Violations  of  any  of  theses  provisions 
could  be  referred  to  the  Business 
Conduct  Committee  for  disciplinary 
action. 

The  Wheel  is  a  mechanism  that 
allocates  ALTTO-X  trades  among 
specialists  and  Registered  Options 
Traders  ( 'ROTs')."  An  ROT  has 
discretion  to  participate  on  the  Wheel  to 
trade  any  option  class  to  which  he  is 
assigned.  An  increase  in  the  maximum 
ALTO-X  order  size  in  QQQ  options 
does  not  prevent  an  ROT  from  declining 
to  participate  on  the  Wheel.  Because  the 
wheel  rotates  in  two-lot  to  ten-lot 
increments  depending  upon  the  size  of 
the  order."  no  single  ROT  will  be 
allocated  the  entire  250  contracts. 

The  Exchange  also  has  procedures 
that  permits  a  specialist  to  disengage 
AUTO-X  in  extraordinary- 
circumstances.'*  The  Exchange 
represents  that  ALTOM  users  will  be 
notified  of  such  circumstances. 

With  respect  to  financial 
responsibility  issues,  the  Exchange 
notes  that  it  has  a  minimum  net  capital 
requirement  respecting  ROTs.'" 
Furthermore,  an  ROT's  clearing  firm 
performs  risk  management  functions  to 
ensure  that  the  ROT  has  sufficient 
financial  resources  to  cover  positions 
throughout  the  day.  In  this  regard,  the 
function  includes  real-time  monitoring 
of  positions  The  Exchange  believes  that 
clearing  firm  procedures  address  the 
issue  of  whether  an  ROT  has  the 
financial  capability  to  support  the  Auto- 
X  trading  of  orders  in  QQQ  options  as 
large  as  250  contracts. 

The  Exchange  believes  that  automatic 
execution  of  orders  in  QQQ  options  for 
up  to  250  contracts  should  provide 
customers  with  quicker  executions  for  a 
larger  number  of  orders  by  providing 
automatic  rather  than  manual 
executions,  thereby  reducing  the 
number  of  orders  subject  to  manual 
processing.  The  Exchange  also  believes 


"  Unlike  ROTs.  specialists  are  required  to 
participate  on  the  wheel   See  Phlx  Rule  lOBOtg) 

•  See  Exchange  Options  Floor  Procedure  Advice 
F-24(e). 

"See  Phlx  Rule  1080(e)  and  Exchange  Options 
Floor  Procedure  Advice  A-13. 

'"See  Phlx  Rule  703 


that  increasing  the  .•\L'TC)-X  maximum 
order  size  in  QQQ  options  should  not 
impose  a  significant  burden  on 
operation  or  capacity  of  the  AUTOM 
system  and  will  give  the  Exchange 
better  means  of  competing  with  other 
options  exchanges  for  order  flow. 

2.  Statutory-  Basis 

For  the  reasons  stated  above,  the 
Exchange  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act ' '  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  '- 
in  particular,  because  it  is  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating. 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protest  investors  and  the 
public  interest  by  providing  automatic 
executions  to  a  larger  number  orders  in 
QQQ  options. 

B.  Self-Regulator,'  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition, 

C.  Self-Regulator,-  Organization's 
Statement  on  comments  on  the 
Proposed  rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 


the  .^ct  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  .Ml 
submissions  should  refer  to  File  No. 
SR-PhLx-2001-89  and  should  be 
submitted  by  December  6.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.  Pursuant  to  delegated 

authority. 1^ 

Margaret  H.  McFariand, 

Deputy  Secretary 

[FR  Doc.  01-28585  Filed  11-14-01;  8:45  am) 

BtLUNG  CODE  8010-01 -M 


DEPARTMENT  OF  STATE 

[Public  Notice  3840] 

Office  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
actjon:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(e)  of  the 
.\rms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 

the  seventeen  letters 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

William  I   Lowell,  Director  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Militan'  Affairs.  Department  of 
State  (202  663-2700) 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36ic)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 


"15  U.S.C.  78f[b). 
>M5  U.S.C.  78fl[b)(5). 


>M7  CFR  2O0.3O-3(aMl2). 
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Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  November  6,  2001. 
William  ].  Lowell. 

Director.  Office  of  Defense  Trade  Controls, 
L' S  [Apartment  of  State. 

luly  16,  2001. 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act,  I  am  transmitting 
herewith  certification  of  a  proposed 
license  for  the  export  of  defense  articles 
or  defense  services  sold  commercially 
under  a  contract  in  the  amount  of 
550,000,000  or  more. 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  of  technical  data,  defense 
services  and  defense  articles  for  the 
Enhanced  Paveway  II  and  III  Computer 
Control  Groups.  Guidance  Control 
Groups  and  associated  hardware, 
containers  and  test  software  for  end-use 
by  the  United  Kingdom  Ministry  of 
Defence 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 

Sincerely. 
Paul  V  Kelly, 

Assistant  Serretarw  LegislnHvp  Affairs 
Enclosure:  Transmittal  No.  DTC  074-01 
The  Honorable  }.  Dennis  Hastert, 

Speaker  of  the  House  of 

Representatives 
October  1.  2001 
Dear  Mr  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act.  I  am  transmitting 
herewith  certification  of  a  proposed 
license  for  the  export  of  major  defense 
equipment  sold  under  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  described  in  the 
attached  certification  involves  the 
export  of  the  An-Yu  Mobile  and  Fixed 
Radar  System  to  the  Government  of 
Taiwan. 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified  contains 
business  information  submitted  to  the 


Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  066-01 
The  Honorable  I.  Dennis  Hastert. 

Speaker  of  the  House  of 

Representatives. 
October  7,2001. 
Dear  Mr  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act,  1  am  transmitting 
herewith  certification  of  a  proposed 
technical  assistance  agreement  for  the 
export  of  defense  articles  or  defense 
services  sold  commercially  under  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  contained  in  the 
attached  certification  involves  the  sale 
of  nineteen  AN/ALQ-165  (Lot  II) 
aircraft  self-protection  jammers,  test 
equipment,  spares  and  associated 
training  to  the  Republic  of  Korea  Air 
Force 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  miiitarv'.  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs 
Enclosure:  Transmittal  No.  DTC  103-01 
The  Honorable  J  Dennis  Hastert. 

Speaker  of  the  House  of 

Representatives. 
October  1.  2001. 
Dear  Mr  Speaker: 

Pursuant  to  Section  36(d)  of  the  Arms 
Export  Control  Act,  I  am  transmitting 
herewith  certification  of  a  proposed 
technical  assistance  agreement  for  the 
export  of  defense  services  involving  the 
manufacture  abroad  of  significant 
military  equipment. 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  of  defense  services  to  participate 
in  the  design  of  the  Future  Royal  Navy 
Aircraft  Carrier  for  the  United  Kingdom 
Ministry  of  Defense 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 


More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transniittal  No.  DTC  104-01 
The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of 

Representatives. 

October  1,  2001 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arras 
Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreement  for  the 
export  of  defense  articles  or  defense 
services  sold  commercially  under  a 
contract  in  the  amount  $50,000,000  or 
more. 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  of  technical  information  and 
services  for  the  manufacture  of  FllO/ 
Fl01/TF39/F404/F404--i02/RMl2 
aircraft  engine  components  in  Canada. 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  105-01 
The  Honorable  J.  Dennis  Hastert. 

Speaker  of  the  House  of 

Representatives. 

October  1.  2001. 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arras 
Export  Control  Act.  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreeraent  for  the 
export  of  defense  articles  or  defense 
services  sold  commercially  under  a 
contract  in  the  amount  $50,000,000  or 
more. 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  of  technical  data  and  assistance 
to  Japan  for  the  manufacture  of  T53 
propulsion  engine  spare  parts  for  use  by 
the  Japan  Defense  Agency. 
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The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretaiy.  Legislative  Affairs 
Enclosure:  Transmittal  No.  DTC  106-01 
The  Honorable  J.  Dennis  Hastert. 

Speaker  of  the  House  of 

Representatives. 

October  1.2001, 
Dear  Mr  Speaker: 

Pursuant  to  Section  36(c)  of  the  .\rms 
Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreement  for  the 
export  of  defense  articles  or  defense 
services  sold  commercially  under  a 
contract  in  the  amount  S50.000.000  or 
more 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  of  technical  data  and  assistance 
to  support  the  manufacture  in  Japan  of 
the  Combined  Effects  Munition  for  the 
Japanese  Self  Defense  Force. 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military  .  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No  DTC  107-01 
The  Honorable  |.  Dennis  Hastert. 

Speaker  of  the  House  of 

Representatives. 

October  1.2001. 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  .\rms 
Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreement  for  the 
export  of  defense  articles  or  defense 
services  sold  commercially  under  a 
contract  in  the  amount  $50,000,000  or 
more. 


The  transaction  contained  in  the 

attached  certification  involves  the 
export  of  technical  data  and  engineering 
information  to  Japan  for  the 
manufacture  of  Chukar  II  and  III  target 
drone  systems  for  use  by  the  Japanese 
Government. 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely. 
Paul  V.  Kelly, 

Assistant  Secretar,'.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  108-01 
The  Honorable  j.  Dennis  Hastert. 

Speaker  of  the  House  of 

Representatives. 
October  1,  2001. 

Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act.  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreement  for  the  export 
of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  technical  assistance  to  support  the 
manufacture  in  Japan  of  microwave  tubes  for 
the  Japanese  Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military- 
economic,  human  rights,  and  arms  control 
considerations. 

.More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No  DTC  109-01 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  1.  2001 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreement  for  the  export 
of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
S50,000.000  or  more 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  technical  assistance  to  support  the 


manufacture  in  japan  of  the  Firebee  I  Target 
System  for  the  (apanese  Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Paul  V.  Kelly. 
Assistant  Secreleary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  110-01 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
October  3.  2001. 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act,  1  am  transmitting 
herewith  certification  of  a  proposed  technical 
assistance  agreement  for  the  export  of 
defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  associated  with  the  sale 
of  one  NIMIQ-2  Direct  Broadcast  Satellite 
System  commercial  communication  satellite 
to  Canada. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  militan,'. 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Paul  V.  Kelly. 
Assistant  Secreteary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  111-01 
The  Honorable  I.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  3.  2001 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
technical  assistance  agreement  for  the  export 
of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture, 
maintenance,  repair  and  testing  in  lapan  of 
the  AN/ARR-78(V)  Advanced  Sonobuoy 
Communications  Link  Receiver  for 
installation  on  P-3C  aircraft  of  the  Japanese 
Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  miiitarv. 
economic,  human  rights,  and  arms  control 
considerations. 
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More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  Firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 
Assistant  Secretary-.  Legislative  Affairs. 

Enclosui^:  Transmittal  No.  DTC  113-01 
The  honorable  |.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  3,  2001 

Dear  Mr.  Speaker: 

Pursuant  to  Section  36  (c)  and  (d)  of  the 
.•\rms  Export  Control  Act,  I  am  transmitting 
herewith  certification  of  a  proposed 
manufacturing  license  agreement  with  South 
Korea. 

The  transaction  described  in  the  attached 
(  ertification  invokes  the  transfer  of  technical 
data  and  assistance  in  the  manufacture  of  the 
.A.\.  ARC-232  (V).  also  known  as  the  RT- 
1818  L'HF/VHF  Multi-Band  Have  Quick  II 
Tactical  Airborne  Communications 
Equipment,  for  end  use  by  the  armed  forces 
of  South  Korea. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
c  onsiderations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  couVl  cause 
(ompetitive  harm  to  the  I'nited  Stales  firm 
( (interned. 

Sincerely. 
Paul  V  Kelly. 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  115-01 
The  Honorable  I.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
October  10.  2001. 

Dear  Mr.  Speaker: 

Pursuant  to  .Section  36  (c)  of  the  Arms 
Export  C^ontrol  Art.  I  am  transmitting 
herewith  (ertification  of  a  proposed  license 
lor  the  export  of  defense  articles  or  defense 
services  sold  commert  iaily  under  a  contract 
in  the  amount  of  S.SO. 000.000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  six  launches  of 
f  fimmercial  communications  .satellites 
Ht)(iard  Delta  launt  h  vehicles  for  the 
Skvhridge  program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military. 
e(  onomic.  human  rights,  and  arms  control 
(onsiderations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
un(  lassified.  contains  business  information 
submitted  to  the  Department  of  State  by  the 
.i[)pli(ant.  publi(  ation  of  which  could  cause 
I  i)mpeiiti\e  harm  to  the  United  States  firm 
concerned. 


Sincerely. 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  099-01 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  10,  2001. 

Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act.  I  am  transmitting, 
herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  extension  through 
2011  of  theF-15  component  manufacturing 
licensing  agreement  with  Israel. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 

Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  102-01 
The  Honorable.  I.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  10.2001. 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act.  I  am  transmitting, 
herewith,  certification  of  a  proposed  license 
for  the  export  of  defen,se  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amoiint  of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  of  fiftv 
installed  and  nine  spare  FlOO-PVV-229 
engines,  spare  parts,  ten-year  warranty, 
support  equipment  and  engine  test 
equipment  fo  the  Government  of  Israel. 
Ministry  ofiDefense. 

The  United  Stales  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  t;ontains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Paul  V.  Kelly. 

Assistant  Sfcretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  112-01 
The  Honorable  [.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
October  10.  2001. 
Dear  Mr.  Speaker: 


Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act.  1  am  transmitting, 
herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  for  the 
manufacture  in  the  United  Kingdom  of  the 
Vehicle  Intercommunications  System. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  bv  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  117-01 
The  Honorable  I.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

IFR  Doc.  01-28653  Filed  11-14-01;  8:45  am) 
BILUNG  CODE  4710-2S-P 


DEPARTMErfT  OF  STATE 

[Public  Notice:  3839] 

United  States-Egypt  Science  and 
Technology  Joint  Board  Public 
Announcement  of  a  Science  and 
Teclinology  Program  for  Competitive 
Grants  To  Support  Junior  Scientist 
Development  Visits  by  U.S.  and 
Egyptian  Scientists 

November  1.  2001 

agency:  U.S.  Department  of  State. 

action:  Notice. 

EFFECTIVE  DATE:  November  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  Alexander,  Program 
Administrator,  U.S. -Egypt  Science  and 
Technology  Grants  Program.  U.S. 
Embassy.  Cairo/ECPO.  Unit  64900.  Box 
6,  APO  AE  09839-4900;  phone:  011- 
(20-2)  797-2925;  fax:  011-(20-2)  797- 
31.50;  E-mail:  alexander\-a@state.gov. 
The  2001  Program  guidelines  for  [unior 
Scientist  Development  visits  will  be 
available  starting  November  1,  2001  on 
the  Joint  Board  web  site: 
www.usembassy.egnet.net/ 
usegypt.joint-st.htm 
SUPPLEMENTARY  INFORMATION: 

Authority:  This  program  is  established 
under  22  L^S.C.  2656d  and  the  Agreement  for 
Scientific  and  Technological  Cooperation 
between  the  Government  of  the  United  States 
of  America  and  the  Government  of  the  Arab 
Republic  of  Egypt. 
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A  solicitation  for  this  program  vvijl 
begin  November  1.  200T  This  program 
will  provide  modest  grants  for 
successfully  competitive  proposals  for 
development  visits  by  Junior  American 
Scientists  to  Egypt;  and  Junior  Egyptian 
Scientists  to  the  United  States. 
Applicants  must  be  scientists  who  have 
received  their  PhD  within  the  past  ten 
years.  Proposals  considered  for  funding 
must  be  postmarked  by  December  13. 
2001.  All  proposals,  which  fully  meet 
the  submission  requirements,  will  be 
considered;  however,  special 
consideration  will  be  given  to  proposals 
in  the  areas  of  Biotechnology.  Standards 
and  Metrology.  Environmental 
Technologies.  Energy.  Manufacturing 
Technologies  and  Information 
Technology.  More  information  on  these 
priorities  and  copies  of  the  Program 
Announcement/Application  may  be 
obtained  request. 

William  R.  Gaines. 

Director.  Office  of  Science  and  Technology 
Cooperation.  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs.  .'\nd.  Chair.  U.S. — Egypt  SS-T Joint 
Board.  L'  S.  Department  of  State. 
IFR  Doc.  01-28652  Filed  11-14-01;  8:45  am) 

BILUNG  CODE  4710-0»-P 


OFRCE  OF  THE  UNtTED  STATES 
TRADE  REPRESE^frAT1VE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (ISAC-1 3) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  a  partially  opened 
meeting. 

summary:  The  Industry-  Sector  Advisory- 
Committee  on  Ser\-ices  (ISAC-1 3)  will 
hold  a  meeting  on  November  20.  2001. 
from  9  a.m.  to  12  p.m.  The  meeting  will 
be  opened  to  the  public  from  9  a.m.  to 
9:45  a.m.  and  closed  to  the  public  from 
9:45  a.m.  to  12  p.m. 

DATES:  The  meeting  is  scheduled  for 
November  20.  2001.  unless  otherwise 
notified 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  6057.  of  the  Minority 
Business  Development  Agency  IMBD,\). 
located  at  14th  and  Constitution 
Avenue,  NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Moll  (principal  contact),  at 
(202)  482-1316,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,,  Washington,  DC  20230  or 
myself  on  (202)  395-6120. 


SUPPLEMENTARY  INFORMATION:  During  the 
opened  portion  of  the  meeting  the 
agenda  topics  to  be  addressed  will  be 

•  Report  on  November  2001  WTO 
Ministerial  in  Doha 

•  U.S. -Chile  Free  Trade  Agreement 
(FTA)  Negotiations  0\ eniew 

•  Review  of  ISAC  Membership 
Process 

Christina  Sevilla. 

Acting  Assistant  L'.S.  Trade  Representative 

for  Intergovernmental  Affairs  and  Public 

Liaison 

IFR  Doc  01-28579  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tt>e  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  Weel(  Ending  October  26, 
2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  provisions  of  49  U  S  C  412  and 
414.  Answers  may  be  filed  within  21 
davs  after  the  filing  of  the  applications. 

Docket  Sumber  OST-2001 -10883. 

Date  Filed:  October  23.  2001 . 

Parties  Members  of  the  International 
Air  Transport  .Association 

Subject  PTC23  Middle  East-TC3 
(except  South  East  Asia)  dated  October 
23.  2001   Expedited  Middle  East-TC3 
Resolutions  rl-rlO  Intended  effective 
date:  December  1.  2001. 

Docket  Number:  OST-2001-10887 

Date  Filed:  October  24.  2001 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  147  PTC123  0164 
dated  October  23.  2001.  TC123  North 
Atlantic  [except  USA-Malavsia) 
Resolutions  rl-r26  Minutes— PTCl 23 
0160  dated  October  16.  2001    Tables— 
PTCl  23  Fares  0062  dated  October  26, 
2001.  Intended  effective  date  November 
1.  2001/March  1.  2002. 

Docket  S'umber:  OST-2001 -10904. 

Date  Filed:  October  24.  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Mail  Vote  150  PTC123  0157 
dated  September  24.  2001.  TC123  North 
.Atlantic  between  USA  and  Malaysia 
Resolutions  rl-r9  TC123  0165  dated 
October  23.  2001  (Affirmative) 
Minutes— PTCl 23  0161  dated  October 
19.  2001   Tables— PTCl  23  FARES  0063 
dated  October  26.  2001,  Intended 
effective  date:  March  1.  2002 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

IFR  DcK  .  01-28618  Filed  11-14-01:  8:45  am] 

BILUNG  CODE  4910-63-l> 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sut}part  B  (Formerly  Subpart  Q) 
During  tt>e  Week  Ending  October  26, 
2001 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  .Mr  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Qj  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  .Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application  Following  the  Answer 
period.  D(JT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentatue  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  S'umber  OST-1 995-656. 

Date  Filed  October  22,  2001 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1 3 .  2001 

Description  .Application  of  US 
Airways.  Inc  .  pursuant  to  49  US  C. 
section  41102  and  41108  and  subpart  B. 
requesting  renewal  of  its  certificate  of 
public  convenience  and  necessity  for 
Route  737.  which  authorizes  US 
.Airways  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property, 
and  mail  between  Philadelphia. 
Pennsylvania,  and  Boston. 
Massachusetts,  on  the  one  hand,  and 
Madrid.  Barcelona.  Malaga,  and  Palma 
de  Mallorca.  Spam,  on  the  (jther 

Docket  Sumber  OST-2001-10888 

Dafp  Filed:  October  24.  2001. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope  .November  14.  2001 

Description  Application  of  Lineas 
.Aereas  .Azteca.  S  .A  de  C  \'  pursuant  to 
49  use  41302  and  subpart  B. 
requesting  a  foreign  air  carrier  permit  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  on  the  following  L"S-Mpxico  routes: 
Mexico  City,  Mexico  to  El  Paso.  Texas; 
Mexico  City-.  Mexico  to  Albuquerque, 
New  Mexico;  and.  Chihuahua.  Mexico 
to  Albuquerque.  New  Mexico  .Also, 
Azteca  is  requesting  authority  to  engage 
in  charter  foreign  air  transportation  of 
persons,  property,  and  mail  between  a 
point  or  points  in  Mexico,  on  the  one 
hand,  and  a  point  or  points  in  the 
United  States,  on  the  other  hand;  and. 
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authority  to  operate  charters,  pursuant 
to  14  CFR  part  212  of  the  Department's 
regulations. 

Docket  S'umber:  OST-2001-10905. 

Date  Filed:  October  25.  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  15,  2001. 

Description.  Application  of  Air 
Canada,  pursuant  to  49  U.S.C.  41302 
and  subpart  B,  requesting  an 
amendment  to  its  foreign  air  carrier 
permit,  to  include  authority  to  provide 
scheduled  air  service  between  points  in 
Canada  and  points  in  Australasia  via 
Honolulu.  Hawaii. 

Dorothy  Y.  Beard. 

t'edt'ral  Hixi>tfr Liaison. 

(FK  Do,    01-J8617  Filed  11-14-01;  8:45  am] 

BILLING  COD€  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  NHTSA-2001-10196] 

Electronically  Controlled  Braking 
System  Test  Track  Validation 

AGENCY:  National  Highway  Traffic 
Saietv  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  Research  Activity. 

summary:  The  U.S.  Department  of 
Transportation  (DOT)  is  seeking 
partners  who  have  the  potential  of 
providing  electronically  controlled 
braking  systems  (ECBS)  that  can  be  used 
in  an  electronically  controlled  braking 
system  test  track  evaluation  This  notice 
describes  criteria  and  tests  that  will  be 
applied  to  each  candidate  system  as  part 
of  the  determination  of  fitness  for 
inclusion  in  this  evaluation 
Manufacturers  of  systems  that  meet 
these  criteria  are  invited  to  submit  a 
description  of  their  system  and 
instructions  on  operation  of  the  system 
to  DOT 

Each  system  must  satisfy  the 
following  criteria:  (1)  It  must  be 
designed  to  work  in  conjunction  with 
standard,  air-actuated  drum  brake 
mechanisms  (i  e..  the  "foundation" 
brakes)  currently  used  on  the  vast 
majority  of  commercial  vehicles;  (2)  it 
must  provide  proportional  electronic 
control  of  the  foundation  brake 
mechanisms  in  response  to  brake  pedal 
inputs  from  the  driver,  and  primary 
control  of  the  foundation  brakes  must  be 
via  electronic  signals  and 
electropneumatic  valves;  (3)  it  must 
provide  the  antil(x:k  function  as  defined 
bv  Federal  Motor  Vehicle  Safety 
.Standard  (FMVSS)  No   121.  Air  Brake 


Systems  (49  CFR  571.121);  (4)  in  the 
event  of  any  single  electrical  or 
pneumatic  failure  in  the  control  system, 
performance  of  the  vehicle  it  is  installed 
on  must  comply  with  the  emergency 
brake  stopping  distance  requirements  of 
85.7.2  of  FMVSS  No.  121;  (5)  the  system 
must  be  designed  to  be  compatible  with 
conventional,  pneumatically  controlled 
braking  systems  (PCBS)  to  allow  safe 
operation  of  tractor  and  trailer 
combinations  where  one  of  the  units  has 
ECBS  and  the  other  utilizes  PCBS;  and 
(6)  the  system  shall  be  designed  to  be 
durable,  reliable,  and  able  to  withstand 
the  full  range  of  environmental  and 
operational  conditions  encountered  in 
commercial  vehicle  operations. 

Any  system  that  meets  the  above 
criteria  may  be  included  in  a  DOT- 
sponsored  test  track  study  to  evaluate 
the  validity  and  reliability  of  its 
capability  to  electronically  control 
braking  systems  on  commercial  motor 
vehicles.  This  planned  test  track 
evaluation  was  previously  developed  by 
a  working  group  of  brake  experts  formed 
by  the  Society  of  Automotive  Engineers 
(SAE)  under  Federal  Motor  Carrier 
Safety  Administration  (FMCSA) 
Contract  No.  DTMC75-01-P-00022  as 
part  of  the  Intelligent  Vehicle  Initiative. 
Various  ECBS  will  be  evaluated  by  SAE 
at  the  Transportation  Research  Center. 
Inc..  located  in  East  Liberty,  Ohio. 
Various  Class  7  and  8  heavy  duty 
tractors  and  commercial  trailers  will  be 
used  in  this  evaluation  of  the  validity 
and  reliability  of  these  systems' 
capability  to  electronically  control 
braking  systems  on  commercial  motor 
vehicles  under  a  cooperative  agreement 
with  the  Federal  Highway 
Administration  (FHWA)  Contract  No. 
DTFH61-96-X-00015.  Amendment  No. 
18. 

The  offeror  understands  that  the 
system,  if  selected  to  participate  in  the 
test  track  evaluation,  will  be  tested  as 
provided.  The  analysis  that  is  derived 
from  this  test  track  work  will  be  made 
publicly  available;  however,  the  system 
will  not  be  identified  by  manufacturer. 
The  offeror  shall  in  no  way  interfere 
with  the  procedures  or  personnel 
involved  in  conducting  or  managing  the 
study. 

Furthermore,  (1)  previous  studies  and 
research  involving  the  device  may  be 
disclosed  and  provided  to  the  Federal 
Government  to  assist  in  evaluating  the 
"fitness"  of  the  system  for  evaluation; 
(2)  selection  to  participate  in  the  test 
track  study  will  NOT  constitute  an 
endorsement  of  the  device  by  the 
Federal  Government;  and  (3) 
involvement  does  not  constitute  a 
promise  of  any  future  relationship  with 
the  Federal  Government. 


The  systems  will  be  tested  in  an 
outdoor  test  track  environment.  A  test 
matrix  will  be  used  to  assess  various 
configurations  of  ECBS-equipped 
vehicles  as  ECBS  can  be  provided  in 
various  formats.  The  ECBS  systems  will 
be  tested  on  a  range  of  different  Class  7 
and  8  trucks,  tractors,  and  commercial 
semitrailers  equipped  with  new, 
burnished  foundation  brakes.  To 
provide  a  baseline  for  comparison, 
vehicles  will  be  tested  first  with 
conventional  pneumatically  controlled 
brake  systems  (PCBS)  in  accordance 
with  FMVSS  No.  121.  This  testing  will 
include  stopping  distance  and  static 
brake  timing  tests.  Vehicles  will  then  be 
modified  to  incorporate  ECBS.  and  the 
tests  will  be  repeated.  The  tests  with 
ECBS  will  evaluate  a  broad  range  of 
possible  failure  modes  in  order  to  assess 
partial  system  performance  and 
compliance  with  the  emergency 
stopping  requirements  of  FMVSS  No. 
121. 

As  part  of  the  testing  program,  the 
stopping  performance  of  combination 
vehicles  [i.e..  tractor  semitrailers)  will 
be  evaluated  in  order  to  determine 
compatibility  between  individual  units 
with  ECBS  and  PCBS. 

The  test  results  will  be  shared  with 
the  manufacturers  of  these  systems. 
DOT  is  only  interested  in  testing 
systems  that  are  operationally  ready. 
DATES:  Submit  system  descriptions  on 
or  before  December  17,  2001. 
ADDRESSES:  All  proposals  should  refer 
to  Docket  No.  NHTSA-2001-10196  and 
should  be  submitted  to  Docket 
Management,  Room  PL^Ol,  400 
Seventh  Street,  SVV..  Washington.  DC 
20590-0001.  Docket  hours  are  from  9 
a.m.  to  5  p.m.  Monday  through  Friday. 
If  you  wish  to  receive  confirmation  of 
your  written  comments,  please  include 
a  self-addressed,  stamped  postcard. 

Proposals  may  also  be  sent  by 
electronic  submission.  The  electronic 
submission  procedure  is  described  in 
the  Docket  Management  section  of 
DOT'S  web  site:  http//vwi-H'.dot  gov 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Britell.  Mail  Code  NRD-13.  Office  of 
Vehicle  Safety  Research.  NHTSA.  400 
Seventh  Street,  SVV..  Washington  DC 
20590-0001,  telephone  (202)  366-5678. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOT  has  created  a  program  titled  the 
Intelligent  Vehicle  Initiative  (IVI).  The 
goal  of  the  IVI  program  is  to  increase 
safety  on  the  Nation's  highways  through 
the  acceleration  of  the  deplo\Tnent  of 
on-vehicle  safety  devices.  One  of  the 
primary  focus  areas  of  the  IVI  is 
commercial  motor  vehicle  stability. 
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Further  information  on  the  IVI  program 
may  be  found  on  web  site 
is'ii'w. ivi.its.dot.gov/ivi.  Additionally, 
DOT  has  the  goal  of  reducing  truck- 
involved  fatalities  by  50  percent  by  the 
year  2010.  Additional  information 
concerning  DOT  and  its  commercial 
motor  vehicle  safety  goals  may  be  found 
on  web  sites  wv^w.nhtsa. dot. gov  and 
l^^v\^^■.f mesa. dot  gov. 

Electronically  controlled  braking  is 
viewed  as  a  technology  that  can  provide 
shorter  stopping  distances  (improved 
timing),  improved  dynamic  brake  force 
distribution,  improved  combination 
vehicle  brake  balance,  self-diagnosis, 
and  continuous  brake  monitoring. 
Because  of  the  complexity  of  this 
technology  (ranging  from  shorter 
stopping  distances  to  improved  vehicle 
brake  diagnostics)  and  the  various 
systems  involved,  it  was  suggested  by 
the  Truck  Manufac  turers  .Association  at 
a  public  hearing  sponsored  by  the 
National  Transportation  Safety  Board  in 
Nashville.  Tennessee.  August  31 
through  September  2.  1999.  on 
Advanced  Safety  Technologies 
Applicable  to  Commercial  Vehicles,  that 
industry-  and  Government  work  together 
in  the  preliminan.-  track  and  operational 
testing  of  these  braking  systems. 
Additionally,  electronically  controlled 
brakes  are  an  enabling  technology 
whose  benefits  could  extend  to.  and 
enhance,  a  number  of  vehicle  braking 
and  dynamic  control  system  issues. 

Numerous  factors  play  a  contributing 
role  in  causing  heavy-duty  tractor/trailer 
and  passenger  car  crashes.  Inadequate 
braking  performance  is  a  significant 
cause  of  commercial  and  vehicle 
crashes.  The  existing  brake  systems 
have  performance  limits.  To  more 
effectively  address  the  brake-related 
issue  of  crashes  (1)  due  to  brake  failures 
or  defective  brakes.  (2)  due  to 
maladjusted  and/or  overheated  brakes, 
and  (3)  where  the  heavy-duty  vehicle  is 
unable  to  stop  in  time,  it  is  obvious  to 
brake  experts  that  some  kind  of  adaptive 
electronic  control  system  will  be 
required.  In  1993,  brake  manufacturer 
Bosch  and  truck  manufacturer  Scania 
introduced  the  first  production-like 
brake  by  wire  system  for  tractors/trucks 
and  trailer/semitrailers.  This  technology- 
is  more  commonly  called  Electronically 
Controlled  Braking  System  (ECBS)  for  ' 
commercial  vehicles.  Other  brake 
manufacturers  and  truck  manufacturers 
have  developed  similar,  although  not 
identical,  systems.  Due  to  a  lack  of 
standardization  of  the  tractor/ trailer 
interface,  production  has  been  mostly 
limited  to  straight  trucks  and  tractors. 
The  next  generation  of  electronic 
braking  systems  is  well  under  way, 
taking  advantage  of  the  Controller  Area 


Netv\'ork  technology,  a  joint 
development  of  Bosch  and  Intel  of  a 
data  bus  especially  suited  for  the 
requirements  in  heavy  duty  vehicles. 
DOT.  NHTSA  has  addressed  brake- 
induced  instability  by  requiring  ABS  on 
newly  manufactured  tractors  and 
trailers  (FMVSS  No.  121).  The  basic 
function  of  ABS  is  to  monitor  wheel 
speed  and  modulate  the  air  pressure  in 
the  brake  chambers  in  a  manner  to 
prevent  wheel  lock  during  severe 
braking.  The  successful  introduction 
and  acceptance  of  ABS  by  industry  was 
only  accomplished  after  many  years  of 
track  testing  and  an  extensive  4-year 
field  operational  test.  The  planned  test 
track  evaluation  of  ECBS  solicited  bv 
this  notice  will  be  accomplished  under 
a  cooperative  agreement  between  the 
FHWA  and  SAE.  This  evaluation  is 
intended  as  a  precursor  to  an  on-the- 
road  field  operational  test,  which  will 
include  a  motor  carrier  fleet  in  revenue 
generating  service. 

Technology  Submission  Instructions 

Submit  proposed  system  descriptions 
in  English,  including  the  Docket 
Number  (NHTSA-2001-10196),  to 
DOT'S  Public  Docket  Management  Room 
at  the  previously  listed  address.  The 
submission  should  include  the 
following: 

1.  A  description  of  the  system,  along 
with  operating  instructions. 

2.  The  submission  should  be  no  more 
than  five  pages  in  length. 

3.  Any  existing  evidence  of  objective 
validity  or  reliability  is  encouraged  to  be 
submitted.  This  information  DOES  NOT 
count  toward  the  5-page  length  limit. 

4.  Three  copies  of  your  submission. 

5.  Your  name,  address,  phone 
number,  and  E-mail  address. 

6.  DO  NOT  submit  your  system  at  this 
time. 

7.  Applications,  once  submitted, 
become  the  property  of  DOT. 

Issued  on:  November  6.  2001. 
Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 

Development. 

jFR  Doc.  01-28621  Filed  11-14-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34108] 

Flats  Industrial  Railroad  Company  and 
Norfolk  Southern  Railway  Company- 
Joint  Relocation  Project  Exemption — 
In  Cleveland.  OH 

Flats  Industrial  Railroad  Company 
(FIR)  and  Norfolk  Southern  Railway 


Company  (NSR)  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5) 
for  a  joint  project  involving  the 
relocation  of  lines  of  railroad  in 
Cleveland.  OH.  The  relocation  pertains 
to  and  facilitates  NSR's  Cloggsville 
Connection,  which  is  an  overhead 
routing  through  Cleveland  developed  by 
NSR.  relating  to  the  acquisition  of 
control  over  Consolidated  Rail 
Corporation  (Conrail)  by  NSR  and  CSX 
Transportation.  Inc.'  The  transaction 
was  expected  to  be  consummated  on  or 
after  October  24.  2001. 

FIR,  a  Class  III  carrier,  owns  a  4-mile 
rail  line  acquired  from  Conrail  in  1996 
that  extends  north  from  Knob  to  the 
Flats  area  of  Cleveland.  OH.-  NSR.  a 
Class  1  carrier,  along  with  its  whoUv 
owned  subsidiaries,  owns  or  operates 
approximately  21.800  miles  of  rail  line 
in  22  states,  the  Distnct  of  Columbia, 
and  the  Province  of  Ontario.  Canada. 
Under  Board  authorization  in  CSX/MS- 
Conrail.  NSR  commenced  operations 
over  certain  Conrail  routes  in  the 
northeastern  United  States  allocated  to 
Pennsylvania  Lines  LLC  (PRR). 
including  the  PRR  line  extending  from 
the  connection  with  FIR  at  Knob 
southward  to  a  connection  with  a  PRR 
east-west  main  line  at  Short.  FlR's  line 
between  Knob  and  Cloggsville  is 
immediately  parallel  to  an  NSR  line, 
and  at  Cloggsville.  NSR's  east-west 
Nickel  Plate  main  line  passes  overhead. 

Under  the  Cloggsville  Connection 
alternative,  imposed  by  the  Board  as 
Environmental  Condition  No.  26(A)  in 
CSX/\'S-Conrail.'  NSR  agreed  to 
upgrade  its  line  between  Cloggsville  and 
Knob  and  the  PRR  line  between  Knob 
and  Short  into  a  high-density,  double- 
track  main  line  route  that  now  handles 
a  significant  amount  of  NSR's  traffic  in 
the  Cleveland  area.  The  Cloggsville 
Connection  improvements  have 
involved  the  relocation  of  a  portion  of 
NSR's  new  double-track  main  line  onto 
FIR's  adjacent  right-of-way.  requiring 
the  relocation  of  certain  FIR  rail 
operations. 

With  respect  to  the  joint  relocation 
project.  FIR  and  NSR  have  reached  an 
agreement  to  accommodate  the  FIR 
relocation  and  the  transfer  of  the 
underlying  right-of-way  to  NSR.  as 
follows:  (1)  FIR's  rail  line  extending 
between  milepost  14.0  at  Knob,  and 
milepost  11.85  near  West  41st  Street,  a 
distance  of  approximately  2.15  miles, 
will  be  transferred  to  NSR.  rebuilt  and 


'  See  CSX  Corp  ft  al. — Control — Conrail  Im   el 
ai.  3  S.T.B.  196  (1998)  [CSX/SS-Conmil). 

-  See  Flats  Industnal  Railroad  Company — 
Acquisition  and  Operation  Exemption — 
Consolidated  Rail  Corporation.  STB  Finance  Docket 
No.  33044  (STB  sen-ed  Oct  11.  1996). 

'  3  S.T.B.  at  355-56.  595 
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permanently  incorporated  into  the  NSR 
double-track  Cloggsville  Connection 
main  line;  and  (2)  the  e.xisting  FIR-NSR 
interchange  will  be  relocated  from  Knob 
to  the  vicinity  of  Fulton  Road,  ]u.st  north 
of  the  segment  bemg  transferred  to  NSR. 
where  a  new  FIR  interchange  \  ard  has 
been  constructed  at  NSRs  expense 

The  proposed  joint  relocation  project 
will  not  disrupt  service  to  shippers. ■♦  Its 
stated  purpose  is  to  facilitate  and 
finalize  the  Cloggsville  Connectu)n 
routing  alternative  which  has 
significantly  improved  train  operations 
through  Cleveland  and  minimized 
adverse  impacts  on  area  residents 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  removal  of  track  affects 
service  to  shippers  or  the  construction 
of  new  track  involves  expansion  into 
new  territory.  See  City  of  Detroit  v. 
Canadian  S'ational  Rv  Co..  et  al,  9 
ICC, 2d  1208  (1993).  arfd  sub  nom.. 
Detroit/Wayne  County  Port  Authority  v. 
ICC.  59  F  3'd  1314  (D C.  Cir.  1995). 
Under  these  .standards,  the  incidental 
abandonment  and  construct!!)!! 
components  require  no  separate 
approval  or  exemption  when  the 
relocation  project  will  not  disrupt 
service  to  shippers  and  thus  qualifies  for 
the  class  exemption  at  49  CiFR 
1180, 2(d)(5) 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  joint 
relocation  pro|ect  will  be  protected  by 
the  conditions  imposed  in  \'ew  York 
Dock  Ry  — Control — Brooklxn  Eastern 
Dfsf.  360  ICC.  60(1979] 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
IS  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C   10502(d) 
may  be  filed  at  any  time  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Financ  e 
Docket  No  34108.  must  be  filed  with  ■ 
the  Surface  Transportation  Board.  (Iffice 
of  the  Secretary ,  Case  Control  I 'nit.  1925 
K  Street.  NW  ,  Washington.  DC  20423- 
0001    In  addition,  one  copv  of  eac  h 
pleading  must  be  served  on  William  L. 
Sippel,  Fletcher  &  Sippel  LLC.  Two 
Prudential  Plaza,  Suite  3125.  180  North 
Stetson  Avenue,  Chicago  IL  60601- 
6721.  and  [ohn  V.  Edwards.  General 
Attorney.  Norfolk  Southern  (Corporation, 


*  ThtTf  arc  no  shippers  located  on  the  FIK 
^I'Ument  to  be.  transferred  to  NSR,  and  FIR  will 
(  ontjnue  to  serve  all  of  its  existing  shippers  as  it 
has  done  in  the  past.  Interchange  operations 
tH'twopn  FIR  and  NSR  will  also  continue  but  at  a 
rf'lxatcd  point  approximately  2  miles  north  of  the 
fiiriner  iniiTi  h^niii'  lix.ation. 


Three  Commercial  Place,  Norfolk.  VA 
23510-9241. 
Board  decisions  and  notices  are 

available  on  our  web  site  at 
UUU  iTB.DOr.GOV'.' 

Dec  1  (led:  November  7,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc  01-28502  Filed  11-14-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34131] 

Fort  Worth  and  Western  Railroad 
Company,  Inc. — Acquisition  and 
Operation  Exemption — Union  Pacific 
Railroad  Company 

Fort  Worth  and  Western  Railroad 
Company.  Inc.  (FWWR),  a  Class  III  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate  rail  lines  owned  by 
the  Union  Pacific  Railroad  Cotnpanv 
(UP).  FWWR  will  acquire,  by  lease. 'the 
full  and  exclusive  rights  to  operate  UP's 
Peach  Yard,  extending  from  milepost 
611.20  to  milepost  611  80  in  Fort  Worth. 
TX,  excluding  main  line  trackage  in 
addition.  FWWR  will  acquire  non- 
exclusive incidental  trackage  rights. 
solely  for  the  purpose  of  interchanging 
traffic,  over  UP's  main  lines  as  follows: 
(1)  Between  mileposts  748.00  and 
754.41,  on  the  Choctaw  Subdivision;  (2) 
between  mileposts  608  00  and  612  96. 
on  the  Duncan  Subdivision,  and 
between  mileposts  250  00  and  251.03, 
on  the  Fort  Worth  Subdivision.  The 
total  route  miles  of  trackage  acquired 
under  lease  is  0.60  and  under  incidental 
trackage  rights  are  12  40 

Because  the  projected  revenues  of  the 
rail  lines  to  be  operated  will  exceed  S5 
million    FWWR  has  (  ertified  ti;  the 
Board  that  th^'  required  notice  of  its 
acquisition  and  operation  w^as  posted  at 
the  workplace  of  the  employees  on  the 
affecttxi  lines  and  a  copv  of  the  notice 
was  ser\ed  on  the  national  offices  of  the 
labor  unions  of  the  employees  on  the 
affected  lines  on  October  25.  2001    See 
49  C;FR  n  50.42(e).  The  earliest  the 
transaction  can  he  consummated  is 
lanuar)  1,  2002,  the  effective  date  of  the 
exemption  (60  days  after  FWWR's 
November  2,  2001  certification  to  the 
Board). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 


under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stav  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34131.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretarv.  Case  Control  Unit.  1925 
K  Street,  NW. .Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Paul  H. 
Lambolev.  Esq.,  1717  N  Street,  NW., 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www. stb.dot.gov. 

Derided:  N'ovember  7,  2001 

By  the  Board.  David  M,  Konschnik, 

Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Serrftan . 

:FR  Doc   01-28655  Filed  n-14-<Jl:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — Mutual 
Service  Casualty  Insurance  Company 

agency:  Financial  Management  Ser\ice, 
Fiscal  Service.  Department  of  the 
Treasun.'. 

ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  12  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  lulv  2.  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasurv  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31.  Sections 
9304-9308.  to  qualif\-  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  todav. 

The  Company  was  last  listed  as  an 
acceptable  suretv  on  Federal  bonds  at  66 
FR  35047,  luly  2,  2001. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  the  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://\i'ww.fms.treas.gov/c570/ 
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index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service.  Washington.  DC.  telephone 
(202)  512-1800  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number:  769-004-04067-1. 


Questions  concerning  this  notice  mav 
be  directed  to  the  U.S.  Department  of 
the  Treasun.-.  Financial  Management 
Senice,  Financial  Accounting  and 
Senices  Division.  Surety  Bond  Branch. 
3700  East-West  Highwav.  Room  6.-\04. 
Hvattsville.  MD  20782,  ' 


Dated:  November  6.  2001. 
Wanda  1  Rogers, 

.Acting  .Assistant  Commissioner,  Financial 
Operations.  Financial  Management  Service. 
FR  Doc,  01-28548  Filed  11-14-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  82 

[FRL-7101-1] 
RIN  206O-AH99 

Protection  of  Stratospheric  Ozone: 
Reconsideration  of  the  610 
Nonessential  Products  Ban 

AGENCY:  Envirnnmental  Protection 

Agency (EPA) 

action:  Final  rule 


SUMMARY:  This  final  rulemaking  amends 

the  current  regulations  that  implement 
the  statutory  ban  on  nonessential 
products  that  release  Class  I  ozone- 
depletmg  substances  under  section  610 
of  the  Clean  Air  Act,  as  amended.  This 
final  rule  does  not  affect  the  use  of  Class 
II  ozone-depleting  substances  This 
rulemakmg  was  developed  bv  EPA 
based  on  new  and  compelling 
mformation  that  was  gathered  and 
indicates  limited  continued  use  by  some 
sectors  of  Class  I  substances  in  products 
where  the  use  of  those  substances  today 
should  be  considered  a  "nonessential 
use  of  Class  I  substances  in  a  product  " 
based  on  the  availability  and 
widespread  use  of  alternatives.  The 
products  affected  by  this  rulemaking  are 
aerosol  products,  pressurized 
dispensers,  plastic  foam  products,  and 
air-conditioning  and  refrigeration 
products  that  contain  or  are 
manufactured  with  Class  I  substances  [e.g. 
chlorofluorocarbons).  Through  this 
action,  an  additional  category  of 
products  will  be  added  and  some 
products  will  be  removed  from  the  list 
of  banned  products  (i.e..  products  that 
cannot  be  introduced  into  interstate 
commerce). 

EFFECTIVE  DATE:  January  14,  2002. 
ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-98- 
31.  Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460  in 
room  M-1500  Dockets  mav  be 
inspected  from  8:00  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Newberg.  Stratospheric  Program 
Implementation  Branch,' Global 
Programs  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air 
and  Radiation  (6205-1).  1200 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20460.  (202)  564-9729.  The 
Stratospheric  Ozone  Information 


Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  information. 
SUPPLEMENTARY  INFORMATION:  The 

contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Regulated  Entities 

II.  Background 

A.  Class  I  Ban 

1.  Reconsideration 

2.  Detetminations  Under  610 

3.  The  Purpose  or  Intended  Use  of  the 
Product 

4.  The  Technological  Availability  of 
Substitutes 

5.  Safety  and  Health 

6.  Medical  Products 

7.  Other  Products 

8.  Reconsidering  Nonessential 
Determinations 

B.  Class  II  Ban 

1.  Determinations  under  Section  610(d) 

2.  Reconsideration 

3.  Potential  Future  Notice  of  Proposed 
Rulemaking 

III.  Summary  and  Response  to  Comments 

A.  Foam  Products 

B.  Aerosol  Products  and  Pressurized 
Dispensers 

C.  Air-Conditioning  and  Refrigeration 
Appliances 

D.  Metered  Dose  Inhalers 

IV.  Efiec.xive  Dates  and  Grandfathering 

V.  Summary  of  Today's  Action 

VI.  Summary  of  Supporting  Analysis 
A  Executive  Order  12866 

B.  Regulatory  Flexibility 

C.  Unfunded  Mandates  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13132:  Federalism 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Applicability  of  Executive  Order  13045 
H.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
I.  Congressional  Review  Act 
].  Executive  Order  13211:  Energy  Effects 

VII.  fudicial  Review 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  wish  to  sell  and/ 
or  distribute  in  interstate  commerce 
aerosols,  pressurized  dispensers,  plastic 
foam  products,  refrigerators  and  air- 
conditioning  equipment  that  contain 
chlorofluorocarbons  (CFCs).  Regulated 
categories  and  entities  include: 


Category 


Example  of  regulated 
entities 


Industry 


Aerosol  packagers 

Aerosol  manufacturers. 

Air-Conditioning  and  refng- 
eration  equipment  manu- 
facturers 

Specialty  chemical  manu- 
facturers 

Foam  manufacturers. 

Air  conditioning  and  refng- 
eration  distnbutors 

Air  conditioning  and  refng- 
eration  retailers 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  company  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  contained  in  section  610  of  the 
Clean  Air  Amendments  of  1990. 
discussed  in  regulations  codified  at  40 
CFR  part  82,  subpart  C  and  published 
on  January  15.  1993  (58  FR  4768); 
December  30.  1993  (58  FR  69672)  and 
discussed  below.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

II.  Background 

Title  VI  of  the  Clean  Air  Act  (the 
"Act")  divides  ozone-depleting 
chemicals  into  two  distinct  classes. 
Class  I  is  comprised  of 
chlorofluorocarbons  (CFCs).  halons, 
carbon  tetrachloride  and  methyl 
chloroform,  methyl  bromide  and 
hydrobromofluorocarbons.  Class  II  is 
comprised  of  hydrochlorofluorocarbons 
(HCFCs).  (See  listing  notice  Januarv  22. 
1991;  56  FR  2420.)  Section  610(b)  of  the 
Act.  as  amended,  requires  EPA  to 
promulgate  regulations  banning 
nonessential  products  releasing  Class  I 
substances.  EPA  published  a  final  rule 
for  the  Class  I  Nonessential  Products 
Ban  on  January  15,  1993  (58  FR  4768). 
A  final  rule  establishing  regulations  that 
implemented  the  statutory  ban  on 
nonessential  products  containing  or 
manufactured  with  Class  II  ozone- 
depleting  substances  under  section 
610(d)  of  the  Clean  Air  Act,  as  amended, 
was  issued  December  30.  1993  (58  Ffi 
69637).  That  final  rule  was  developed  to 
clarify  definitions  and  provide 
exemptions,  as  authorized  under  section 
610(d).  All  of  the  regulations  are 
codified  at  40  CFR  part  82.  subpart  C. 
Comments  and  materials  supporting 
those  rulemakings  are  contained  in 
Public  Dockets  A-91-39  and  in  A-93- 
20. 

On  June  14,  1999,  EPA  proposed 
changes  to  the  Class  I  Nonessential 
Products  Ban  (64  FR  31772).  Today's 
action  is  based  on  those  proposed 
changes  and  comments  the  Agency 
received  in  response  to  that  NPRM. 

In  a  separate  action,  EPA's  Significant 
New  Alternatives  Policy  (SNAP) 
program,  recently  made  available  for 
public  comment  new  information 
concerning  the  use  of  Class  II  substances 
and  non-ozone  depleting  alternatives  in 
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the  production  of  plastic  foam  products. 
That  information  includes:  sector 
description  and  size,  non-ozone 
depleting  alternatives  currentlv  used  in 
each  sector  and  technically  viable 
alternatives.  That  document.  Protection 
of  Stratospheric  Ozone;  Notice  of  Data 
Availability;  New  Information 
Concerning  SNAP  Program  Proposal  on 
HCFC  Use  in  Foams  (May  23.  2001.  66 
FR  28408)  does  not  pertain  directly  to 
today's  action.  However,  in  gathering 
information  for  that  docimient.  the 
Agency  did  not  uncover  any  additional 
information  that  indicated  significant 
continued  use  of  CFCs  in  foam 
manufacturing. 

A .  Class  I  Ban 

Section  BlOCb)  of  the  Act  directs  EPA 
to  identify  nonessential  products  that 
"release  Class  I  substances  into  the 
environment  (including  any  release 
during  manufacture,  use,  storage,  or 
disposal)  '  and  to  "prohibit  any  person 
from  selling  or  distributing  any  such 
product,  or  offering  any  such  product 
for  sale  or  distribution,  in  interstate 
commerce." 

Section  610(b)(1)  and  (2)  specify 
products  to  be  prohibited  under  this 
requirement,  including 
"chlorofluorocarbon-propelled  plastic 
party  streamers  and  noise  horns"  and 
"chlorofluorocarbon-containing 
cleaning  fluids  for  noncommercial 
electronic  and  photographic 
equipment." 

Section  610(b)(3)  extends  the 
prohibition  to  other  products 
determined  by  EPA  to  release  Class  I 
substances  and  to  be  nonessential.  In 
determining  whether  a  product  is 
nonessential.  EPA  is  to  consider  the 
following  criteria;  "the  purpose  or 
intended  use  of  the  product,  the 
technological  availability  of  substitutes 
for  such  product  and  for  such  Class  I 
substance,  safety,  health,  and  other 
relevant  factors." 

The  regulatory  Class  I  Ban 
promulgated  by  EPA  under  these 
statutory  provisions  currently  identifies 
as  nonessential,  and  therefore  subjects 
to  the  prohibitions,  the  following: 

(A)  plastic  party  streamers  and  noise 
horns  propelled  by  chlorofluorocarbons; 

(B)  cleaning  fluids  for  electronic  and 
photographic  equipment  which  contain 
a  chlorofluorocarbon.  including  but  not 
limited  to  liquid  packaging,  solvent 
wipes,  solvent  sprays,  and  gas  sprays, 
except  for  those  sold  or  distributed  to  a 
commercial  purchaser. 

(C)  plastic  flexible  or  packaging  foam 
product  which  is  manufactured  with  or 
contains  a  chlorofluorocarbon, 
including  but  not  limited  to: 


I.  open  cell  polyurethane  flexible 

slabstock  foam. 

II.  open  cell  pol\-urethane  flexible 

molded  foam, 

III.  open  cell  rigid  polyurethane  poured 

foam, 
I\'.  closed  cell  extruded  polystvTene 
sheet  foam. 

V.  closed  cell  polyethylene  foam,  and 

VI.  closed  cell  polypropylene  foam. 

except  flexible  or  packaging  foam 
used  in  coaxial  cable;  and 

(D)  any  aerosol  product  or  other 
pressurized  dispenser  which  contains  a 
chlorofluorocarbon.  except: 
— medical  devices  hsted  in  21  CFR 

2.125(e). 
— lubricants  for  pharmaceutical  and 

tablet  manufacture, 
— gauze  bandage  adhesives  and 

adhesive  removers, 
— topical  anesthetic  and  vapocoolant 

products. 
— lubricants,  coatings  or  cleaning  fluids 

for  electrical  or  electronic  equipment. 

which  contain  CFC-11,  CFC-12.  or 

CFC-n3  for  solvent  purposes,  but 

which  contain  no  other  CFCs. 
— lubricants,  coatings  or  cleaning  fluids 

used  for  aircraft  maintenance,  which 

contain  CFC-1 1  or  CFC-1 1 3.  but 

which  contain  no  other  CFC^. 
— mold  release  agents  used  in  the 

production  of  plastic  and  elastomeric 

materials,  which  contain  CFC-11  or 

CFC-1 13.  but  which  contain  no  other 

CFCs. 
— spinnerette  lubricant/cleaning  spravs 

used  in  the  production  of  srathetic 

fibers,  which  contain  CFC-1 14,  but 

which  contain  no  other  CFCs. 
— containers  of  CFCs  used  as  halogen 

ion  sources  in  plasma  etching. 
— document  preservation  sprays  which 

contain  CFC-1 13.  but  which  contain 

no  other  CFCs.  and 
— red  pepper  bear  repellent  sprays 

which  contain  CFC-1 13.  but  which 

contain  no  other  CFCs. 

Verification  and  public  notice 
requirements  have  been  established  for 
distributors  of  certain  products  intended 
exclusively  for  commercial  use 

Through  this  action,  an  additional 
category  of  baiuied  products  will  be 
added  and  some  products  will  be 
removed  from  the  exempted  list.  The 
preamble  to  the  1993  rulemaking 
implementing  the  Class  I  Ban 
estabhshed  that  EPA  should  in  the 
future  reconsider  exceptions  granted 
and  limitations  of  the  Ban  under  that 
rulemaking  based  on  new  and 
compelling  information  regarding  the 
availability  of  substitutes  for  Class  1 
substances.  In  1993,  EPA  limited 
consideration  of  banned  products  to 
aerosols,  pressurized  dispensers,  and 


foams.  These  sectors  traditionally  used 
ozone-depleting  substances  and  were 
subject  to  the  statutory  Class  II  Ban. 
Since  that  rulemaking  was  issued,  the 
phaseout  of  production  and 
consumption  of  Class  I  substances  has 
become  effective  and  the  Significant 
New  Alternatives  Policy  (SNAP) 
program  mandated  under  section  612  of 
the  Act  has  been  estabhshed  The 
phaseout  of  newly  manufactured  Class  I 
substances  and  the  identification  of 
acceptable  substitutes  provide 
compelling  reasons  to  reconsider  the 
initial  decisions  regarding  both  product- 
specific  exemptions  and  the  decision  to 
limit  the  Ban's  effect  to  major  sectors 
that  traditionally  used  ozone-depleting 
substances 

1   Reconsideration 

The  regulations  implementing  the 
Class  I  Ban  provide  for  EPA  to 
reconsider  decisions  that  were  made 
regarding  specific  products  and  product 
categories.  EPA  indicated  in  1993  that 
the  Agency  would  reconsider  decisions 
in  the  future  based  on  developments  of 
products  using  substitutes  to  Class  I 
substances.  EPA  has  previously 
reconsidered  specific  decisions  In 
December  1993  (58  FR  69672).  EPA 
reconsidered  the  application  of  the 
Class  I  Ban  to  replacement  parts  that 
were  previously  manufactured  and 
stored  for  future  use.  such  as  car  seats 
designed  and  manufactured  for  a 
particular  vehicle  model 

Based  on  development  of  new- 
substitutes  and  the  characterization  of 
the  criteria  for  nonessentiality  discussed 
below,  particularly  as  applied  to  the  use 
of  Class  I  substances  in  products  that  are 
themselves  not  nonessential,  on  lune  14 
1999,  (64  FR  31774)  EPA  proposed  that 
it  was  appropriate  to  reconsider 
previous  determinations  Specificalh . 
EPA  proposed  to  reconsider  the 
determinations  for  the  air-conditioning 
and  refrigeration,  solvents,  and  foam- 
blowing  sectors. 

2.  Determinations  Under  610 

As  stated  above,  section  610(b)(3) 
extends  the  prohibition  on  sale  of 
nonessential  products  to  other  products 
determined  by  EPA  to  release  Class  I 
substances  and  to  be  nonessential  In 
determining  whether  a  product  is 
nonessential,  EPA  is  to  consider  the 
following  criteria:  "the  purpose  or 
intended  use  of  the  product,  the 
technological  availability  of  substitutes 
for  such  product  and  for  such  Class  I 
substance,  safety,  health,  and  other 
relevant  factors."  The  statute  requires 
EPA  to  consider  each  criterion  but  did 
not  outline  either  a  ranking  or  a 
methodology  for  comparing  their 
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rcldtivf  importance,  nor  does  it  require 
thdt  dn\  minimum  standard  within  each 
rritennn  be  met  To  develop  the  initial 
rulemakini;,  EPA  considered  all  of  these 
(  riterid  in  determining  whether  a 
product  was  nonessential,  hi  addition. 
EPA  reviewed  the  criteria  used  in  the 
limelcipment  of  its  1978  ban  on  aerosol 
pri)()ellant  uses  of  CFCs  under  the  Toxic 
Substances  Control  Act  (TSCA).  Today's 
action  follows  similar  methodology. 

3.  The  Purpose  or  Intended  Use  of  the 
Product 

This  criterion  relates  to  the 
importance  of  the  product,  in  terms  of 
benefits  to  society,  specifically  whether 
the  product  is  sufficiently  important 
that  the  benefits  of  its  continued 
[iroduction  outweigh  the  associated 
damper  from  the  continued  use  of  a  Class 
1  iizone-depletuig  substance  in  it.  or 
diterndtively.  whether  the  product  has 
little  benefit,  such  that  even  a  lack  of 
dvdildble  substitutes  might  not  prevent 
the  product  from  b*eing  considered 
nont'ssentidi.  The  initial  Class  I  final 
rulemdkuig  included  a  discussion  about 
the  contributions  of  a  product  to  the 
Htidlit\-  of  life. 

The  distinc:tion  between  a 

nonessential  product"  and  a 
"nonessential  use  of  Class  I  substances 
in  a  product"  is  a  relevant  criterion.  For 
exampU'.  while  foarn  c:ushioning 
produt  t.-<  for  beds  and  furniture  are  not 

frivolous,"  the  use  of  a  Class  I 
substance  in  the  manufacturing  process 
for  foam  cushioning  where  substitutes 
dr>'  rediiilv  available  is  considered 
nonessential.  The  ability  of 
manufacturers  to  switch  from  using  a 
Class  1  substance  is  a  relevant  indicator 
for  this  criterion.  The  initial  Class  1  final 
rule  states  that  "the  Agency  believes 
that  in  sectors  where  the  great  majority 
of  manufacturers  had  already  shifted  to 
substitutes,  the  use  of  a  Class  I 
substant;e  in  that  product  mav  very  well 
be  nonessential."  Consequently,  EPA 
believes  it  is  appropriate  under  this 
( riterion  to  examine  >ectors  where  most 
of  thf  nirirket  has  previously  switched 
out  uf  CFCs. 

4.  The  Technological  Availability  of 
Substitutes 

EPA  has  previously  interpreted  this 
criterion  to  mean  the  existence  and 
accessibility  of  alternative  products  or 
alternati\i'  chemicals  for  use  in,  or  in 
place  of,  products  releasing  Class  1 
substances.  EPA  believes  that  the  phrase 
"technological  a\ailabilit\  "  includes 
both  currently  available  substitutes  [i.e., 
presently  produced  and  sold  in 
commernal  quantities)  and  potentially 
available  substitutes  [i.e..  determined  to 
be  technologically  feasible, 


envirorunentally  acceptable  and 
economically  viable,  but  not  yet 
produced  and  sold  in  commercial 
quantities).  However,  EPA  considers  the 
current  availability  of  substitutes  more 
compelling  than  the  potential 
availability  of  substitutes  in  determining 
whether  a  product  is  nonessential. 

The  corresponding  criterion  from  the 
1978  aerosol  ban  is  the  "nonavailability 
of  alternative  products."  In  its 
supporting  documentation.  EPA  stated 
that  this  was  the  primary  criterion  for 
determining  if  a  product  had  an 
"essential  use"  under  the  1978  rule. 
EPA  emphasized,  however,  that  the 
absence  of  an  available  alternative  did 
not  alone  disqualif\'  a  product  from 
being  banned  as  nonessential. 

The  availability  of  substitutes  is 
clearly  a  critical  criterion  for 
determining  if  a  product  containing  a 
Class  1  substance  is  nonessential,  In 
certain  cases,  a  substitute  that  is 
technologically  feasible, 
envirorunentally  acceptable  and 
economically  viable,  but  not  yet 
produced  and  sold  in  commercial 
quantities,  may  meet  this  criterion  with 
respect  to  certain  products.  However, 
EPA  believes  that,  where  substitutes  are 
readily  available,  the  use  of  Class  I 
substances  could  be  considered 
nonessential  even  in  a  product  that  is 
extremely  important. 

EPA  does  not  necessarily  advocate  the 
use  of  all  substitutes  that  are  currently 
being  u$ed  in  place  of  CFCs  in  the 
products  EPA  identifies  as  nonessential. 
In  many  cases  potential  substitutes  are 
subject  to  other  regulatory  programs.  For 
example,  the  SNAP  program 
promulgated  under  CAA  612  carefully 
considers  the  relative  health  and 
environmental  risks  and  merits  of 
different  substitutes  for  ozone-depleting 
substances.  Substitutes  are  listed  under 
that  regulatory  program  as  acceptable, 
unacceptable,  or  acceptable  subject  to 
use  restrictions  for  specific  uses. 
However,  within  the  limited  purposes  of 
the  nonessential  products  bans,  EPA 
considers  the  existence  and  accessibility 
of  alternative  products  or  alternative 
chemicals  for  use  in,  or  in  place  of. 
products  releasing  Class  I  substances. 
Any  future  use  of  such  substitutes  must 
comport  with  any  conditions  of  the 
SNAP  program,  if  applicable. 

5.  Safety  and  Health 

EPA  interprets  these  two  criteria  to 
mean  the  effects  on  human  health  and 
the  environment  of  the  products 
releasing  Class  I  substances  or  their 
substitutes.  In  evaluating  these  criteria, 
EPA  considered  the  direct  and  indirect 
effects  of  product  use,  and  the  direct 
and  indirect  effects  of  alternatives,  such 


as  ozone  depletion  potential, 
flammability.  toxicity,  corrosiveness, 
energy  efficiency,  ground-level  air 
hazards,  and  other  environmental 
factors. 

If  any  safety  or  health  issues 
prevented  a  substitute  from  being  used 
in  a  given  product.  EPA  then  considered 
that  substitute  to  be  "unavailable"  at  the 
time  for  that  specific  product  or  use. 
EPA  noted  in  the  initial  rulemaking  that 
as  new  information  becomes  available 
on  the  health  and  safety  effects  of 
possible  substitutes.  Ef'A  could 
reevaluate  determinations  made 
regarding  the  nonessentiality  of 
products. 

6.  Medical  Products 

Section  610(e)  states  that  "nothing  in 
this  section  shall  apply  to  any  medical 
devices  as  defined  in  section  601(8)." 
Section  601(8)  defines  "medical  device" 
as  "any  device  (as  defined  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  II.S.C.  .321)).  diagnostic  product, 
drug  (as  defined  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act),  and  drug 
delivery  system — (A)  if  such  device, 
product,  drug,  or  drug  delivery  system 
utilizes  a  Class  I  or  Class  II  substance  for 
which  no  safe  and  effective  alternative 
has  been  developed  and.  where 
necessary,  approved  by  the 
Commissioner  of  the  Food  and  Drug 
Administration  (FQA):  and  (B)  if  such 
device,  product,  drug,  or  drug  delivery 
system,  has,  after  notice  and 
opportunity  for  public  comment,  been 
approved  and  determined  to  be  essential 
by  the  Commissioner  in  consultation 
with  the  Administrator," 

The  FDA  is  currently  reviewing  its 
determinations  under  21  CFR  2, 125(e). 
At  this  time,  the  FDA  lists  12  medical 
devices  for  human  use  as  essential  uses 
of  CFCs  in  21  CFR  2.125(e).  These 
devices  consist  of  certain  metered  dose 
inhalers  (MDIs).  contraceptive  vaginal 
foams,  intra-rectal  hydrocortisone 
acetate,  polymyxin  B  sulfate-bacitracin- 
zinc-neomycin  sulfate  soluble  antibiotic 
powder  without  excipient  for  topical 
use.  and  anesthetic  drugs  for  topical  use 
on  accessible  mucous  membranes  where 
a  cannula  is  used  for  application.  For 
additional  information  regarding  FDA 
determinations  and  plans  for  potential 
regulatory  changes,  see  62  FR  10242 
(March  6^  1997). 

Medical  products  as  determined  by 
FDA  and  listed  as  essential  at  21  CFR 
2.125(e)  are  exempt  from  the  Class  I  Ban 
at  40  CFR  part  82.  subpart  C.  This 
document  does  not  propose  any  changes 
to  this  current  exemption.  However, 
other  medical-related  products  not 
contained  in  the  FDA's  list  of  essential 
uses  (21  CFR  2.125(e)),  and  therefore  not 
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subject  to  610(e).  that  were  considered 
in  the  initial  Class  I  Ban  rulemaking, 
and  given  exemptions,  under  610(b)  are 
reconsidered  in  this  action.  Those 
products  are  gauze  bandage  adhesives 
and  adhesive  removers,  lubricants  for 
pharmaceutical  and  tablet  manufacture, 
and  topical  anesthetic  and  vapocoolant 
products. 

7.  Other  Products 

In  drafting  the  initial  rulemaking  to 
prohibit  certain  products  under  section 
610(b)(3),  the  Agency  considered  every 
major  use  sector  that  used  Class  I 
substances  including:  Refrigeration  and 
air-conditioning,  solvent  use,  fire 
extinguishing,  foam  blowing,  and 
aerosol  use.  Based  on  that  review,  EPA 
identified  three  broadly  defined  product 
categories  for  further  evaluation; 
Aerosol  products  and  pressurized 
dispensers  containing  CFCs  or  halons, 
plastic  flexible  and  packaging  foams, 
and  halon  fire  extinguishers  for 
residential  use, 

EPA  believed  that  in  each  of  these 
sectors  two  important  conditions 
existed:  Substitutes  were  already 
available  for  the  product  or  the  Class  I 
substance  used  or  contained  in  that 
product:  and,  either  the  affected 
industry  had,  for  the  most  part,  moved 
out  of  the  use  of  Class  I  substances  or 
the  market  share  of  products  using  or 
containing  Class  I  substances  was  small 
and  shrinking.  In  addition,  in  the  case 
of  aerosols  and  plastic  flexible  and 
packaging  foams,  section  610(d) 
imposed  a  self-effectuating  ban  on  the 
sale  or  distribution  of  such  products 
containing  or  produced  witb  Class  II 
substances  after  lanuan,'  1.  1994. 

The  1993  rulemaking  specifically 
discussed  the  other  sectors  and 
provided  information  regarding  the 
Agency's  determinations.  Refrigeration 
and  air-conditioning,  including  mobile 
air-conditioning,  represented  the  largest 
total  use  of  Class  I  substances  in  the 
United  States  in  1993.  At  the  time  the 
initial  rulemaking  was  promulgated, 
substitutes  were  available  for  some 
refrigeration  and  air-conditioning 
products.  For  example,  the  automotive 
manufacturers  were  in  the  process  of 
switching  to  HFC-134a  for  new  models 
rather  than  CFC-12  in  their  air- 
conditioning  systems.  However, 
potential  substitutes  for  other 
refrigeration  and  air-conditioning  uses 
were  still  being  evaluated 

EPA  did  not  include  prohibitions  on 
the  use  of  Class  1  substances  in 
refrigeration  or  air-conditioning  in  the 
1993  rulemaking  because 
determinations  regarding  substitutes  for 
all  such  uses  were  not  anticipated  to  be 
available  within  the  time- frame  of  that 


rulemaking.  Accordingly,  EPA  could  not 
conclude  that  the  use  of  Class  I 
refrigerants  in  ail  refrigeration  or  air- 
conditioning  uses  were  nonessential  at 
the  time  of  that  rulemaking. 
Furthermore,  at  that  time.  EPA  had  not 
yet  issued  final  regulations  that 
specifically  addressed  non-automotive 
or  stationary-  refrigeration  and  air- 
conditinning  uses  of  C'lass  I  substances 
(subsequently  promulgated  under  CAA 
section  608  and  codified  at  40  CFR  part 
82.  subpart  F)  These  regulations 
addressed  standards  for  the  recovery 
and  reuse  of  refrigerants. 

Solvent  uses  of  Class  I  substances, 
including  commercial  electronics  de- 
fluxing,  precision  cleaning,  metal 
cleaning  and  dry  cleaning  also 
represented  a  significant  use  in  1993. 
Industr>-  had  already  identified 
potentially  available  substitutes  for 
nearly  all  of  the  thousands  of  products 
then  manufactured  with  Class  I 
solvents,  and  many  companies  had 
already  phased  out  the  use  of  CFCs  in 
certain  products.  EPA  did  not  address 
solvent  use  in  that  rulemaking  (accept 
where  the  solvent  application  was 
within  an  aerosol  or  pressurized 
dispenser)  because  the  sheer  number  of 
products  and  the  range  of  potential 
substitutes  made  it  impossible  for  EPA 
to  conclude  definitively  that  substitutes 
were  available  for  any  of  these  specific 
uses,  and  thus  that  such  uses  were 
nonessential,  within  the  short  statutory 
time- frame  for  the  Class  I  Ban 
rulemaking.  Moreover.  EPA  believed  a 
ban  on  such  uses  would  be  unnecessary 
as  most  manufacturers  were  phasing  out 
use  as  particular  substitutes  became 
available,  in  anticipation  of  the 
impending  production  phaseout. 

EPA  considered  the  use  of  Class  I 
substances  in  fire  extinguishing 
applications  in  its  initial  review  as  well. 
Halons  were  widely  used  in  fire 
extinguishing  systems.  These  fiie 
extinguishing  systems  include  both  total 
flooding  systems  (such  as  stationar\'  fire 
suppression  systems  in  large  computer 
facilities)  and  streaming  systems  (such 
as  hand-held  fire  extinguishers).  In 
evaluating  possible  nonessential  uses  of 
halons  in  fire  fighting,  the  Agency 
divided  the  fire  protection  sector  into 
six  broad  end  uses:  (1)  Residential/ 
Consumer  Streaming  Agents,  (2) 
Commercial/Industrial  Sueaming 
Agents,  (3)  Militar>'  Streaming  Agents, 
(4)  Total  Flooding  .'\gents  for  Occupied 
,\reas.  (5)  Total  Flooding  Agents  for 
Unoccupied  Areas,  and  (6)  Explosion 
Inertion.  EPA  concluded  that  substitutes 
for  halons.  whether  other  halocarbons  or 
alternatives  such  as  water,  should  meet 
four  general  criteria  to  provide  a  basis 
for  determining  that  the  use  of  halon  in 


residential  fire  extinguishers  is 
nonessential.  They  must  be  effective  fire 
protection  agents,  they  must  have  an 
acceptable  environmental  impact,  they 
must  have  a  low  toxicity,  and  thev  must 
be  relatively  clean.  In  addition,  they 
must  be  commercially  available  as  a 
halon  replacement  in  the  near  future, 
EPA  concluded  that  while  satisfactory 
substitutes  were  not  yet  available  in 
most  commercial  and  militar)' 
applications  within  the  short  statutory 
time-frame  of  the  rulemaking,  certain 
substitutes  were  already  commercially 
available  for  hand-held  halon  fire 
extinguishers  in  residential  settings. 
Consequently,  the  Agency  decided  to 
evaluate  this  application  more  closelv  in 
order  to  determine  whether  residential 
fire  extinguishers  containing  halon 
should  be  designated  nonessential 
products,  or  whether  the  continued  use 
of  halons.  despite  the  imposition  of  the 
excise  tax  and  the  impending 
production  phaseout,  indicated  that  this 
application  did  not  meet  the  criteria  for 
nonessentiality.  Ultimately,  after 
reviewing  the  issue  and  soliciting 
comment,  the  final  rulemaking  did 
establish  a  ban  on  the  use  of  halon  in 
residential  streaming  applications. 
Furthermore,  the  use  of  CFCs  in  fire 
extinguishing  equipment  was  also 
restricted. 

EPA  considered  aerosols  and 
pressurized  dispensers  likely  candidates 
for  designation  as  nonessential  products 
in  1993  because  a  great  deal  of 
information  on  substitutes  for  CFC>s  in 
these  applications  already  existed. 
Research  on  substitutes  for  CFCs  in 
aerosol  applications  began  in  the  1970s 
in  response  to  the  early  studies  on 
stratospheric  ozone  depletion  and  the 
1978  ban  on  the  use  of  CFCs  as  aerosol 
propellants.  Consequently,  extensive 
data  already  existed  on  possible 
substitutes  for  most  remaining  aerosol 
uses. 

The  1978  aerosol  ban  prohibited  the 
manufacture  of  aerosol  products  using 
CFCs  as  propellants.  Other  uses  of  CFCs 
in  aerosols  (such  as  solvents,  active 
ingredients,  or  sole  ingredients)  were 
not  included  in  the  ban.  In  addition, 
certain  'essential  uses"  of  CFCs  as 
aerosol  propellants  were  exempted  from 
the  ban  because  no  adequate  substitutes 
were  available  at  the  time. 
Consequently,  although  the  use  of  CFCs 
in  aerosols  was  reduced  dramatically  by 
the  1978  ban,  the  production  of  a 
number  of  specific  aerosol  products 
containing  CFCs  was  still  legal 
including:  Metered  dose  inhalant  drugs; 
medical  solvents  such  as  bandage 
adhesives  and  adhesive  removers;  skin 
chillers  for  medical  purposes;  aerosol 
tire  infiators;  mold  release  agents; 
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lubricants,  coatings,  and  cleaning  fluids 
for  industrial/institutional  applications 
to  electronic  or  electrical  equipment; 
special-use  pesticides;  aerosols  for  the 
maintenance  and  operation  of  aircraft; 
diamond  grit  spray;  single-ingredient 
dusters  and  freeze  sprays;  noise  horns; 
mercaptan  stem  h  warning  devices; 
pressurized  drain  openers;  aerosol 
polyurethane  foam  dispensers;  and 
whipped  topping  stabilizers.  In  1993, 
EPA  concluded  that  satisfactory 
substitutes  were  available  for  most  uses 
of  CFCs  in  aerosols  and  pressurized 
dispensers.  As  a  result,  the  Agency 
banned  all  uses  of  CFCs  in  aerosols  and 
pressurized  dispensers  except  for 
certain  products,  such  as  medical 
devices,  that  it  specifically  exempted. 

8.  Reconsidering  Nonessential 
Determinations 

New  and  compelling  information  has 
been  gathered  by  EPA  that  indicates  that 
in  some  sectors  there  is  limited 
continued  use  of  Class  I  substances  in 
products  where  the  use  of  the  substance 
today  should  be  considered  a 
"nonessential  use  of  Class  I  substances 
in  a  product."  Since  the  promulgation  of 
the  initial  regulations  under  section  610, 
the  SNAP  program  has  been  established 
and  now  provides  information  regarding 
acceptable  substitutes  for  various 
appliratums  While  the  SNAP  program 
does  not  determine  the  efficacy  of 
substitute  substances  as  potential 
replacements  for  ozone-depleting 
substances,  for  most  applications  there 
are  sources  of  information  regarding  the 
effectiveness  of  the  substitutes,  such  as 
laboratory  testing  and  information 
provided  by  major  users  and  trade 
associations.  For  example,  many 
substitutes  have  been  listed  by  SNAP  as 
acceptable  for  various  refrigeration 
applications.  Newly  manufactured 
refrigerators  in  the  United  States  for 
residential  use  are  employing  these 
available  substitutes.  As  described  in 
this  notice,  the  Agency  has  determined 
that  the  use  of  a  Class  1  substance  in 
refrigeration  applications  now  meets  the 
definition  of  n(messentiality  and  that  it 
is.  therefore,  reasonable  now  to 
promulgate  revisions  to  the  regulations 
that  extend  the  Class  1  Ban  to 
refrigeration  applications.  Similarly, 
substitutes  now  appear  to  be  available 
for  certain  foam,  aerosol,  and 
pressurized  dispenser  uses. 

Today's  acJion  amends  the  Class  I  Ban 
to  meet  the  Agency's  obligations  to 
eliminate  the  nonessential  uses  of  Class 
I  substances.  Specifically.  EPA  has 
determined  that  it  is  appropriate  to 
reconsider  the  determinations  of 
nonessentiality  for  the  air-conditioning 
and  refrigeration,  foam-blowing. 


aerosols,  and  pressurized  dispensers 
product  categories.  Today's  action 
amends  the  Class  I  Ban  to  include 
additional  nonessential  uses  of  CFCs  for 
these  end-use  applications. 

B  Class  II  Ban 

On  December  30,  1993,  EPA 
published  a  final  rulemaking  (580  FR 
69637)  addressing  issues  related  to  the 
statutory  prohibition  against  the  sale  or 
distribution,  or  offer  for  sale  or 
distribution  in  interstate  commerce  of 
nonessential  products  containing  or 
manufactured  with  a  Class  II  substance, 
imposed  by  section  610(d)  of  the  Act. 
Section  6lb(d)(l)  states  that  after 
January  1,  1994,  'it  shall  be  unlawful 
for  any  person  to  sell  or  distribute,  or 
offer  for  sale  or  distribution,  in 
interstate  commerce — (A)  any  aerosol 
product  or  other  pressurized  dispenser 
which  contains  a  Class  II  substance;  or 
(B)  any  plastic  foam  product  which 
contains,  or  is  manufactured  with,  a 
Class  II  substance."  Section  610(d)(2) 
authorizes  EPA  to  grant  certain 
exceptions  and  section  610(d)(3)  creates 
exclusions  from  the  Class  II  Ban  in 
certain  circumstances. 

Section  610(d)(2)  authorizes  the 
Administrator  to  grant  exceptions  from 
the  Class  II  Ban  for  aerosols  and  other 
pressurized  dispensers  where  "the  use 
of  the  aerosol  product  or  pressurized 
dispenser  is  determined  by  the 
Administrator  to  be  essential  as  a  result 
of  flanunabilify  or  worker  safety 
concerns,"  and  where  "the  only 
available  alternative  to  use  of  a  Class  II 
substance  is  use  of  a  Class  I  substance 
which  legally  could  be  substituted  for 
such  Class  II  substance." 

Section  610(d)(3)  states  that  the  ban  of 
Class  II  substances  in  plastic  foam 
products  shall  not  apply  to  "foam 
insulation  products"  or  "an  integral 
skin,  rigid,  or  semi-rigid  foam  utilized  to 
provide  for  motor  vehicle  safety  in 
accordance  with  Federal  Motor  Vehicle 
Safety  Standards  where  no  adequate 
substitute  substance  (other  than  a  Class 
I  or  Class  II  substance)  is  practicable  for 
effectively  meeting  such  standards." 
Unlike  the  Class  1  Ban,  the  Class  II  Ban 
was  self-executing.  Section  610(d)  bans 
the  sale  of  the  specified  Class  II 
products  by  its  own  terms,  without  any 
reference  to  required  EPA  regulations. 
However,  EPA  did  issue  regulations 
implementing  the  Class  II  Ban  in  order 
to  better  define  the  products  banned 
under  section  610(d)  and  to  grant 
authorized  exceptions  under  section 
610(d)(2).  Section  301(a)  of  the  Act  gives 
EPA  the  authority  to  promulgate  such 
regulations  as  are  necessary  to  carry  out 
its  functions  under  the  Act,  and  EPA 
determined  that  it  was  necessary  to 


issue  the  Class  II  Ban  regulations  for 
those  purposes. 

1.  Determinations  Under  Section  610(d) 

The  statutory  criteria  for  providing  an 
exemption  from  the  Class  II  Ban  are 
explicit.  For  any  potential  exemption, 
the  use  of  the  aerosol  product  or 
pressurized  dispenser  must  be  found  to 
be  essential  based  on  flammability  or 
worker  safety  concerns  and  EPA  must 
find  that  the  only  available  alternative 
to  use  of  a  Class  II  substance  is  use  of 
a  Class  I  substance  which  could  legally 
be  substituted  for  such  Class  II 
substance. 

The  initial  final  rulemaking  regarding 
the  Class  II  Ban  provided  exemptions 
for: 

— Lubricants,  coatings,  or  cleaning 
fluids  for  aircraft  maintenance 
containing  HCFCs  as  solvents; 

— Lubricants,  coatings,  or  cleaning 
fluids  for  electrical,  electronic  or 
photographic  equipment  containing 
HCFCs  as  solvents; 

— Aircraft  pesticides; 

— Mold  release  agents  containing  HCFCs 
as  solvents; 

— Mold  release  agents  containing 
HCFC-22  as  a  propellant,  for  use 
where  no  alternative,  including  an 
alternative  formulation,  is  available 
and  where  the  seller  must  notify 
purchaser  about  the  restriction; 

— Spinnerette  lubricant/cleaning  sprays 
containing  HCFCs  as  solvents  and/or 
propellants; 

— Document  preservation  sprays 
containing  HCFCs  as  solvents: 

— Document  preservation  sprays 
containing  HCFCs  as  propellants,  for 
use  on  thick  books,  books  with  coated 
or  dense  paper,  and  tightly  bound 
documents,  only; 

— Portable  fire  extinguishing  equipment 
containing  HCFCs  as  fire 
extinguishants,  for  use  in  non- 
residential applications  only; 

— Wasp  and  hornet  sprays,  for  use  near 
high-tension  power  lines  only  and 
where  the  seller  must  notify 
purchaser  about  restrictions;  and 

— the  definition  of  foam  insulation 

'   product. 

2.  Reconsideration 

Since  the  issuance  of  the  final  rule 
providing  exemptions  from  the  statutory 
Class  11  Ban,  EPA  amended  the  final  rule 
with  regard  to  fire  suppression  based  on 
compelling  information  that  the  Agency 
received.  That  amended  regulation  was 
issued  in  the  Federal  Register  on 
December  4,  1996  (61  FR  64424)  and 
subsequently  codified  at  40  CFR  part  82, 
subpart  C. 

EPA  has  received  information 
indicating  that  it  may  be  appropriate  to 
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reconsider  the  continued  relevance  of 
the  current  list  of  exemptions  for 
specific  aerosol  products  and 
pressurized  dispensers;  and  potentially 
the  definition  of  foam  insulation 
product.  The  Agency  is  aware  that  since 
the  issuance  of  that  initial  final 
rulemaking,  there  has  been  further 
substitution  away  from  ozone-depleting 
substances  for  a  variety  of  insulating 
foam,  aerosol  products  and  pressurized 
dispensers. 

3.  Potential  Future  Notice  of  Proposed 
Rulemaking 

EPA  is  currently  reviewing 
information  concerning  the  above 
aerosol  and  foam  products  and 
pressurized  dispensers,  as  well  as  the 
exemptions  from  the  Class  II  Ban 
provided  in  the  December  1993 
rulemaking.  Since  the  implementation 
of  the  Class  II  Ban  on  January  1 .  1994. 
progress  has  been  made  to  further 
identify  substitutes  for  various 
applications.  In  addition,  as  stated 
above,  the  SNAP  program  has  been 
established  and  provides  lists  of 
acceptable  substitutes  for  various 
applications,  including  applications 
affected  by  the  Class  II  Ban.  When  EPA 
completes  its  evaluation  of  the  existing 
exemptions  for  HCFCs  in  pressurized 
dispensers  and  aerosol  products,  as  well 
as  the  definition  of  foam  insulation 
product,  the  Agency  may  proceed  with 
a  notice  of  proposed  rulemaking  if  the 
Agency  determines  that  any  rule 
revisions  are  appropriate. 

III.  Summary  and  Response  to 
Comments 

On  lune  14,  1999,  EPA  issued  an 
NPRM  proposing  changes  to  the  Class  I 
Ban  (64  FR  31772).  EPA  received  ten 
comments  regarding  this  rulemaking. 
These  comments  are  contained  in  Air 
Docket  A-98-31.  While  most  of  the 
comments  suggested  minor  changes  or 
clarifications  with  regard  to  the 
proposal,  nine  of  the  ten  comments 
generally  supported  EPA  in  acting  to 
revise  the  Class  I  Ban. 

A.  Foam  Products 

EPA  proposed  to  ban  the  sale  and 
distribution  and  offer  of  sale  or 
distribution  in  interstate  commerce  of 
all  foam  products  (both  insulating  and 
non-insulating)  that  release  Class  I 
substances  into  the  environment 
(including  any  release  during 
manufacture,  use,  storage,  or  disposal). 
EPA  stated  in  the  NPRM  its  belief  that 
there  are  acceptable  substitutes 
available  for  replacing  any  continued 
use  of  Class  I  substances  as  blowing 
agents  for  foam  products.  EPA  requested 
comments  on  revising  the  Class  I  Ban  to 


ban  the  sale  and  distribution  or  offer  of 
sale  and  distribution  in  interstate 
commerce  of  any  foam  plastic  product 
or  plastic  foam  product  that  releases 
Class  1  substances  into  the  environment 
(including  any  release  during 
manufacture,  use.  storage,  or  disposal) 
EPA  stated  that  it  would  consider  any 
specific  data  indicating  that  substitutes 
are  not  available  for  certain  foam 
products. 

EPA  received  two  comments  that 
specifically  addressed  plastic  foam 
products.  Both  comments  address 
specific  types  of  foam.  The  first 
comment,  from  a  manufacturer,  stated 
that  they  currenUy  have  a  stockpile  of 
CFC-11  for  producing  integral  skin 
foam.  According  to  the  comment,  the 
company  has  continued  to  use  small 
quantities  of  CFC-11  while  conducting 
research  and  development  of  alternative 
foam  systems.  The  company  stated  that 
"'it  is  the  only  producer  of  CO;  blown 
systems  for  integral  skin  foams  that  has 
developed  foam  systems  meeting  FAA 
requirements  for  commercial  aircraft." 
The  company  further  stated  that  it  has 
'manufactured  a  large  number  of 
molded  articles  with  the  new  non-CFC 
blown  systems  over  the  last  several 
years"  and  that  "this  accomplishment 
has  required  a  considerable  research 
and  development  work  for  several 
different  foam  systems."  The  company 
stated  that  the  change  to  the  new  molds 
and  tooling  was  underway  and  would 
be  complete  within  a  few  months.  The 
commenter  believes  that  they  should  be 
permitted  to  produce  some  integral  skin 
with  the  remaining  CFC-1 1  that  they 
have  on  hand,  particularly  if  they 
"encounter  any  unforeseen  problems" 
The  commenter  further  questioned  whv 
EPA  is  pursuing  this  rulemaking  since 
the  commenter  believes  there  will  onlv 
be  a  "very  minor  impact  on  ozone 
depletion." 

EPA  applauds  the  efforts  of  this 
manufacturer  in  replacing  CFCs  in  its 
processes.  EPA  recognizes  that  foam 
blowing  companies  have  invested 
significant  time  and  effort  in  developing 
substitute  products.  However.  EPA  does 
not  agree  with  the  commenter's  reasons 
to  exempt  the  use  of  the  CFCs  that 
remain  on  hand  Since  the  commenter 
indicates  there  are  alternatives  already 
available  for  the  products  that  it 
manufactures,  EPA  believes  this 
indicates  that  the  continued  use  of  CFC- 
11  in  this  plastic  foam  product  meets 
the  definition  of  nonessential. 
Therefore,  EPA  does  not  believe  that  the 
final  rule  should  be  modified  to  exempt 
the  continued  production  of  integral 
skin  foam  products  with  CFC-1 1 . 
However,  EPA  recognizes  the  concerns 
with  existing  inventories  of 


manufactured  products  containing  Class 
I  substances  that  have  already  been 
completely  manufactured  and  placed 
into  inventory  Therefore,  existing 
inventories  of  previously  manufactured 
products  are  considered  below  at 
section  IV:  Effective  Dates. 

With  regard  to  the  general  comment 
regarding  the  benefits  from  this 
rulemaking,  EPA  believes  that  it  is 
obligated  under  the  criteria  established 
by  section  610  of  the  .^rt  to  list  products 
that  are  nonessential  The  recovery  of 
the  ozone  layer  and  its  resulting  benefits 
are  based  on  the  cumulative 
implementation  of  all  the  programs 
established  under  Title  VI  of  the  Act, 
not  one  individual  rule. 

EPA  received  a  comment  from  the 
National  Aeronautics  and  Space 
Administration  (NASA)  regarding  the 
use  of  specific  plastic  foam  products  for 
the  space  shuttle  NASA  identified  cDne 
particular  product.  BX-250.  a  foam 
which  is  part  of  the  thermal  protection 
system  of  the  Space  Shuttle  External 
Tank  and  which  uses  CFC-ll  as  a 
blowing  agent.  NASA  stated  that 
"although  extensive  efforts  have  been 
made  and  continue  to  be  made  to 
replace  this  material,  no  viable 
alternative  has  been  identified   "  NASA 
requested  that  EPA  revise  the  proposed 
rule  to  provide  an  exemption  for  CFC- 
blown  foam  products  in  applications 
that  are  associated  with  space  vehicles. 
NASA  suggested  that  EPA  consider 
using  the  same  language  that  EPA  has 
previously  adopted  under  40  CFR  part 
63.  subpart  GG  (40  CFR  63  742)  for  the 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
program  NASA  provided  EP.\  with 
additional  information  concerning  its 
proactive  pursuit  of  potential  alternative 
blowing  agents. 

Since  human  space  fiight  safety  is  of 
paramount  importance  to  NASA,  prior 
to  implementing  any  new  material,  that 
material  must  undergo  a  rigorous 
development  and  qualification  program 
for  which  no  suitable  substitute  has  yet 
been  identified.  NASA  requested  that 
EPA  consider  using  the  language  at  40 
CFR  63.742; 

Space  vehicle  means  a  man-made 
device,  either  manned  or  unmanned, 
designed  for  operation  beyond  earth's 
atmosphere.  This  definition  includes 
integral  equipment  such  as  models, 
mock-ups.  prototypes,  molds.  |igs, 
tooling,  hardware  jackets,  and  test 
coupons  ,^^0  included  is  auxiliary 
equipment  associated  with  test, 
transport,  and  storage,  which  through 
contamination  can  compromise  the 
space  vehicle  performance 
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EPA  agrees  that  an  exception  is 
necessary,  but  EPA  disagrees  with 
NASA's  proposed  language.  This 
language  is  far  broader  than  what  EPA 
concludes  is  actually  necessary  based 
on  an  evaluation  of  the  information 
NASA  presented.  If  EPA  were  to  simplv 
exempt  all  foams  used  for  any 
applications  associated  with  space 
vehicles  EPA  could  be  exempting 
products  where  there  are  already 
suitable  substitutes.  NASA  only 
provided  information  concerning  one 
particular  type  of  foam  used  in 
applications  associated  with  the  Space 
Shuttle  External  Tank,  Therefore,  based 
on  that  information,  through  this  action, 
EPA  will  modifv'  §  82.66(c)  to  provide 
an  exemption  for  foam  products 
manufactured  with  or  containing  Class 
I  substances  that  are  used  as  part  of  the 
thermal  protection  system  of  external 
tanks  for  space  vehicles  and  will  add 
the  definition  of  space  vehicles  found  at 
§  63  742  to  *?  82  62  The  exemption  will 
be  limited  to  the  use  of  CFC-11  as  a 
blowing  agent  and  where  no  other  CFCs 
are  contained  in  the  foam  product. 
Although  EPA  did  not  propose  this 
exemption  or  the  additional  definition, 
they  are  logical  outgrowths  of  the 
comment  submitted  by  NASA  and  thus 
it  is  appropriate  to  proceed  to  final 
action  without  providing  any  additional 
proposal  or  opportunity  for  further 
comment 

B  Aerosol  Products  and  Pressurized 
Dispensers 

As  stated  above,  EPA  initially 
provided  exemptions  for  a  nairow  list  of 
aerosol  products  and  pressurized 
dispensers  that  release  Class  1 
substances  into  the  environment.  EPA 
proposed  to  eliminate  exemptions  for: 
gauze  bandage  adhesives  &  adhesive 
removers,  topical  anesthetic  and 
vapocoolant  products,  lubricants  for 
pharmaceutical  tablet  manufacture, 
containers  of  CFCs  used  as  halogen  ion 
sources  in  plasma  etching,  and  red 
pepper  bear  repellent  spravs  containing 
CFC-1 13  as  a  solvent,  EPA  stated  in  the 
NPRM  that  the  Agency  believes  there 
are  substitutes  available  for  these  uses  of 
Class  I  products  and  therefore  these 
exemptions  should  be  eliminated. 
Additionally.  EPA  did  not  propose  any 
changes  to  the  exemption  for  medical 
devices  that  are  determined  to  be 
essential  by  the  Food  and  Drug 
Administration  and  are  listed  at  21  CFR 
2.125(e).  Also,  given  the  statutory  links 
established  between  the  Class  I  and 
Class  II  Bans  for  aerosol  products  and 
pressurized  dispensers,  namely  the 
criterion  in  610(d)  that  states  that 
exemptions  are  available  only  where  the 
alternative  to  the  use  of  a  Class  II 


substance  is  the  legal  use  of  a  Class  I 
substance,  EPA  did  not  propose  to 
eliminate  exemptions  for  aerosol 
products  or  pressurized  dispensers  from 
the  Class  I  Ban  that  are  also  exempted 
from  the  Class  II  Ban.  However,  EPA 
stated  that  if  the  Agency  subsequently 
issues  a  proposed  rulemaking 
reconsidering  exemptions  from  the 
Class  II  Ban,  that  notice  will  also 
include  the  reconsideration  for  the 
remaining  aerosol  products  and 
pressurized  dispensers  under  the  Class 

I  Ban  as  well.  EPA  requested  comments 
on  the  proposed  changes  to  the  list  of 
exemptions  for  aerosol  and  pressurized 
dispensers  that  release  Class  I 
substances  into  the  environment,  and 
specifically  any  data  indicating  that 
such  uses  are  still  essential. 

EPA  received  three  comments  that 
directly  concern  the  proposed  changes 
to  the  aerosol  and  pressurized 
dispensers.  All  three  comments 
generally  support  the  proposed  changes 
to  the  Class  I  Ban.  The  first  comment 
stated  that  the  proposed  changes  to  the 
ban  were  reasonable  and  agreed  that  for 
all  of  the  listed  products  there  are 
suitable  substitutes  for  the  Class  I 
components.  The  comment  stated  that 
the  market  impact  of  these  regulator)' 
changes  would  be  small. 

The  second  comment,  from  a  trade 
association,  approved  of  EPAs  decision 
to  delay  any  proposed  changes  to  the 
exemptions  that  are  linked  to  the  Class 

II  Ban  by  the  statutory  language  in 
610(d).  The  commenter  provided 
additional  information  regarding  the 
Class  II  Ban  and  its  exemptions.  The 
third  comment,  from  a  manufacturer  of 
aerosol  products  and  pressurized 
dispensers,  provided  information 
concerning  products  with  exemptions 
linked  to  both  the  Class  I  and  Class  II 
Bans.  EPA  will  consider  the  information 
provided  by  these  commenters  in  the 
future  when  the  Agency  addresses  the 
Class  11  Ban  and  the  linked  Class  I  and 
Class  II  exemptions.  Regarding  the 
commenters'  statements  on  the  impact 
of  today's  action,  EPA  agrees  with  the 
comments  and  the  assessment  of  the 
limited  impacts  of  this  action. 

Therefore,  EPA  is  taking  final  action 
to  eliminate  the  Class  I  exemptions,  as 
proposed;  and  will  consider  Class  II 
exemptions  at  a  later  date. 

C  Air-Conditioning  and  Refrigeration 
Appliances 

Today,  there  are  substitutes  identified 
for  a  variety  of  refrigeration  and  air- 
conditioning  applications.  While 
substitutes  continue  to  be  developed 
and  evaluated  for  these  applications,  the 
Agency  stated  in  the  June  14,  1999. 
NPRM  that  it  was  confident  that  there 


are  sufficient  technologically  available 
substitutes  for  the  use  of  Class  I 
substances  in  all  refrigeration  and  air- 
conditioning  applications  as 
documented  in  the  docket  for  this 
rulemaking.  EPA  further  stated  that 
while  there  may  be  a  limited  number  of 
products  manufactured  abroad  and 
imported  into  the  United  States,  as  well 
as  some  potential  domestic 
manufacturing  of  refrigeration  and  air- 
conditioning  products  containing  Class 
I  substances  that  EPA  is  not  aware  of 
and  given  the  designated  criteria  for 
nonessentiality,  EPA  believed  that  air- 
conditioning  and  refrigeration 
appliances  that  contain  CFCs  meet  the 
criteria  for  nonessential  uses  of  a  Class 
I  substance.  Therefore,  EPA  stated  that 
it  now  was  reasonable  to  consider 
broadening  the  applicability  of  the  Class 
I  Ban  to  include  air-conditioning  and 
refrigeration  applications.  EPA 
proposed  to  amend  §  82.66  to  add  a 
provision  banning  the  sale  and 
distribution  or  offer  for  sale  or 
distribution  of  air-conditioning  and/or 
refrigeration  appliances  that  contain 
Class  I  substances.  EPA  requested 
comments  on  expanding  the  Class  I  Ban 
to  include  air-conditioning  and 
refrigeration  appliances.  In  particular, 
EPA  requested  comments  regarding 
whether  there  are  sufficient 
technologically  available  substitutes  for 
the  use  of  Class  I  substances  in  all  new 
air-conditioning  and  refrigeration 
appliances. 

EPA  received  three  comments  on  air- 
conditioning  and  refrigeration 
applications.  The  first  commenter.  a 
trade  association,  stated  that  it  generally 
supported  the  proposal  but  noted  that  it 
had  recommendations  regarding 
implementation.  Their  support, 
according  to  the  comment,  is  based  on 
the  knowledge  that  non-CFC  technology 
for  domestic  refrigeration  is  widely 
disseminated. 

The  second  commenter,  a 
manufacturer,  generally  supports  the 
efforts  of  EPA  to  restrict  the 
manufacture  of  refrigerators  and  room 
air  conditioners  containing  CFCs.  The 
manufacturer  stated  that  this  is  'a 
positive  move  that  will  hasten  the  day 
when  CFCs  (for  which  substitutes  are 
available)  can  be  eliminated  completely 
from  commerce.  "  Both  these 
commenters  stated  that  they  did  not 
believe  that  the  ban  would  in  any  way 
unfairly  treat  foreign  manufacturers  or 
importers.  The  association  noted  that 
"most,  perhaps  all,  of  the  firms  that  are 
importing  these  products  are  also 
producing  and/or  selling  non-CFC 
units."  EPA  agrees  that  replacement 
technology  is  widely  available  and 
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therefore  the  use  of  CFCs  in  this 
categorv"  of  products  now  meets  the 
criteria  for  nonessentiality. 
Furthermore.  EPA  agrees  that  the  effects 
of  this  rule  will  be  consistent  for  both 
domestic  and  imported  goods. 

Comments  from  the  manufacturer 
applauded  EPA  for  not  including  the 
ser\  icing  of  existing  products  with  Class 
1  refrigerants  in  this  rulemaking  and 
stated  that  banning  use  of  CFCs  for 
servicing  would  be  unfair  to  consumers 
who  opt  for  repairing  older  appliances. 
EPA  agrees  with  the  commenters' 
statements  about  not  including  servicing 
of  existing  products,  and  has  not  done 
so  in  this  rulemaking.  Under  section  608 
of  the  Act,  EPA  has  issued  requirements 
pertaining  to  the  service,  maintenance, 
repair,  and  disposal  of  these  appliances. 

Another  commenter  noted  that  while 
EPA  clearly  states  that  this  proposed 
addition  of  air-conditioning  and 
refrigeration  appliances  covers  the  sale 
and  distribution  of  new  products,  it  is 
unclear  with  regards  to  used  products 
(64  FR  31778).  The  conunenter  believes 
this  is  so  since  regulatory  language  at 
§  82.66  did  not  provide  specific 
reference  to  new  products  but  rather 
bans  classes  of  products.  The 
commenter  alleges  that  the  language 
"any  air-conditioning  or  refrigeration 
appUance  which  contains  a  Class  I 
substance  used  as  a  refrigerant"  could 
imply  that  all  are  banned,  not  |ust  new. 
EPA  disagrees  with  this  commenters 
interpretation.  The  Agency  stated 
previously,  and  with  regard  to  all 
products  covered  under  the  Class  I  and 
Class  II  Bans,  that  the  effectiveness  of 
these  regulations  is  limited  to  all  sales 
and  distribution  in  interstate  commerce 
up  to  and  including  the  sale  to  the 
ultimate  end  user,  but  that  the  ban  does 
not  extend  to  a  resale  of  the  products 
after  a  period  of  use.  EPA  previously 
stated  on  December  30, 1993,  that  the 
resale  of  used  products  means  a  sale,  by 
a  person  after  a  period  of  use  other  than 
demonstration  use.  The  Agency 
recognizes  that  more  than  one  consumer 
often  derives  utility  from  owning  and 
using  certain  durable  goods  and 
therefore  stated  (58  FR  69643)  that: 

while  EP.A's  interpretation  of  "interstate 
commerce"  is  such  that  interstate  commerce 
includes  the  entire  chain  of  sale  and 
distribution  from  the  manufacturer  of  a  new 
product  to  its  ultimate  consumer,  the  Agency 
recognizes  in  the  NPRM  that  in  the  case  of 
durable  consumer  goods  such  as  boats  and 
motor  vehicles,  resale  of  the  product  to 
additional  consumers  may  occur  after  the 
original  sale  of  the  new  product  to  the 
ultimate  consumer  after  some  period  of  use 
by  the  original  ultimate  consumer. 

Therefore,  EPA  believes  that  the 
language  at  §  82.66  has  been  properly 


constructed  and  is  consistent  with 
EPAs  past  approach  under  the  610  ban 
EPA  believes  that  the  interpretation  of 
interstate  commerce  remains  as 
including  the  entire  chain  of  sale  and 
distribution  from  the  manufacturer  of  a 
new  product  to  its  ultimate  consumer 
but  does  not  extend  to  any  resale  by  that 
initial  ultimate  consumer  to  additional 
consumers  after  some  period  of  use  has 
occurred. 

EPA  received  a  comment  from  the 
Department  of  the  Nav)'  on  behalf  of  the 
Department  of  Defense  (DoD)  that 
generally  supported  the  proposed 
regulations  as  drafted.  However,  the 
Na\7  asked  to  clarif\'  whether  their 
interpretation  of  the  term  "appliance." 
consistent  with  section  601  of  the  Act 
and  previously  promulgated  at  40  CFR 
part  82,  subpart  F  was  also  the 
definition  used  with  regard  to  this 
action.  Section  601  of  the  ,A.ct  states  that 
an  appliance  is  used  for  "household  or 
commercial  purposes."  Therefore.  EPA 
has  previously  stated  in  regulations 
implementing  Section  608  of  the  Act 
that  the  definition  of  "appliance  " 
includes  "all  air-conditioning  and 
refrigeration  equipment  except  that 
designed  and  used  exclusively  for 
military  applications'  (58  FR  28660). 
EPA  continues  to  agree  with  this 
interpretation. 

DoD  stated  that  while  it  has 
aggressively  sought  to  eliminate  Class  I 
ozone-depleting  substances  from 
military  equipment,  in  some  cases 
equipment  using  Class  I  ozone-depleting 
substances  is  still  being  procured  until 
suitable  substitutes  are  fully  qualified 
and  new  equipment  or  equipment 
modifications  are  available.  For 
example,  the  Depaitment  of  the  Navy 
was  scheduled  to  take  deliven,'  of  its 
final  CFC-1 14  shipboard  chillers  in 
early  2000.  Additional  chillers  using 
non-ozone-depleting  refrigerants  are  in 
the  final  qualification  process  and 
according  to  the  comment,  were 
scheduled  for  delivery  late  in  2000.  The 
comment  further  stated  that  the  existing 
chillers  that  use  CFC-1 14  are  to  be 
converted  to  a  non-ozone-depleting 
substance  within  the  next  few  years 
EPA  applauds  the  efforts  of  DoD  to 
replace  the  uses  of  all  ODSs  EPA 
reminds  DoD  that  the  section  608 
codified  language  limits  the  exemption 
of  militar\'  appliances  to  those  that  are 
designed  and  used  "exclusively"  for 
militar\  applications.  EPA  believes  DoD 
will  be  able  to  find  suitable  substitutes 
for  all  ODS  use  in  a  timely  manner. 

D  Metered  Dose  Inhalers 

EPA  received  two  comments 
regarding  metered  dose  inhalers  (MDls). 


EPA  specifically  noted  in  the  preamble 
to  the  proposed  rule  (64  FR  31778)  that: 

EP,^  IS  not  proposing  any  ctianges  to  the 
exemption  for  medical  devices  that  are 
determined  to  be  essential  by  the  Food  and 
Drug  Administration  and  are  listed  at  21  CFR 
2.125(e).  Products  such  as  metered  dose 
inhalers  (MDls)  are  listed  at  21  CFR  2.125(e). 
The  Class  I  Ban  will  continue  to  provide  an 
exemption  for  the  sale  and  distribution  or 
offer  of  sale  or  distribution  in  interstate 
commerce  of  MDls  that  release  Class  I 
substances  into  the  environment,  as  well  as 
any  other  essential  medical  device  listed  at 
21  CFR  2  125(e). 

The  first  commenter  stated  that  EPA 
should  not  permit  the  marketing  and 
sales  of  CFC-containing  MDls  that  "do 
not  themselves  qualif>'  under  the  .^ct  for 
essential  use  allowances  under  section 
604  "  The  commenter  believes  that 
"while  the  agency  has  consistentlv 
urged  the  FDA  not  to  approve  new  CFC- 
MDIs.  the  EPA  fails  to  prohibit 
marketing  of  new  CFC-containing  MDls 
under  section  610  even  though  it  is  well 
within  the  authority,  if  not  the  mandate, 
of  the  agency  to  do  so  '  EPA  notes  that 
the  proposed  changes  in  the  lune  14. 
1999.  NPRM  did  not  contemplate  any 
changes  with  regard  to  the  FDA  linked 
exemptions.  EPA  disagrees  with  this 
commenters  interpretations  EP.^ 
regularly  consults  with  the  FDA  to 
authorize  production  of  limited 
quantities  of  Class  I  substances  for  use 
in  medical  devices,  including  MDls.  as 
specified  under  section  604(d)  of  the 
Act  However.  EPA  defers  to  FDA  on  all 
medical  judgments  pertaining  to 
approval  of  new  medical  products, 
including  MDls  EPA  has  neither  the 
authority  nor  the  medical  expertise,  to 
consult  with  FDA  on  such  matters  and 
has  never  urged  the  FD.^  to  not  approve 
new  CFC-MDls  EPA  continues  to 
believe  that  the  most  appropriate  means 
for  linking  these  rules  is  through  cross 
reference  to  21  CFR  2  125(e!  where  anv 
medical  device,  including  but  not 
limited  to  MDls,  is  listed  as  essential. 

EPA  received  a  second  comment 
regarding  MDls.  This  commenter  stated 
that  to  be  a  medical  device  under 
section  601(8)  of  the  Act.  a  product 
must  be  approved  and  determined  to  be 
essential  by  the  FDA  Commissioner 
The  commenter  stated  that  FDA  mav 
move  the  list  of  essential  uses  to  another 
section  and  suggested  that  EPA  "take 
this  opportunity  now  to  amend  its 
section  610  implementing  regulations  so 
as  to  except  products  deemed  essential 
bv  FDA  under  the  CAA — rather  than 
refer  to  21  CFR  2  125(e).  '  The 
commenter  recommended  that 
§82.66(d)(2)(i)  should  be  amended  to 
read     medical  devices  determined  to  be 
essential  by  the  Food  and  Drug 
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Administration."  EPA  disagrees  with 
this  commenter.  EPA  does  not  believe  it 
is  necessary  to  take  anv  action  regarding 
the  reference  to  21  CFR  2.125(e)  at  this 
time.  If  the  FDA  were  to  move  the  list 
of  exempted  pniducts.  EPA  would 
undertake  any  necessary  regulatory 
actions  at  that  time  only  if  such  steps 
were  necessary.  Moreover.  EPA  would 
likely  not  consider  language  that  is  as 
broadly  constructed  as  the  language 
suggested  bv  the  commenter.  EPA 
believes  that  because  FDA  now  lists  all 
essential  medical  devices  in  21  CFR 
2  125(e).  it  is  appropriate  to  retain  the 
reference  to  that  rule  in  the  610  ban. 

IV.  Effective  Dates  and  Grandfathering 

EPA  proposed  a  60-day  effective  date 
for  this  rulemaking,  but  discussed  the 
possibility  of  a  longer  tjme  frame  if 
necessary  EPA  received  two  comments 
supporting  the  proposed  effective  date 
for  the  amendments.  However,  these 
two  comments,  as  well  as  an  additional 
comment,  raised  concerns  regarding 
products  that  were  alreadv 
manufactured  and  placed  into  inventory 
prior  to  the  effective  date.  One 
commenter  stated  that  the  effective  date 
for  the  provisions  on  air-conditioning 
and  refrigeration  products  should  be 
based  on  the  date  of  import  for  goods 
that  are  imported,  and  based  on  date  of 
manufacture  for  goods  that  are  produced 
domestically.  The  commenter  stated 
that  this  was  necessary'  to  allow  for 
goods  already  in  inventory  to  be  sold  or 
distributed  However,  the  commenter 
states  that  the  general  effective  date  for 
the  rulemaking  should  be  60  days  from 
the  date  of  publication  of  the  final  rule 
in  the  Federal  Register  because  the 
industry  has  been  aware  of  the  action 
for  several  years 

EPA  recognizes  the  concerns  with 
products  that  have  already  been 
manufactured  and  placed  into  initial 
inventory.  Given  that  the  ban  is  on  all 
sales  and  distribution  of  all  products 
until  the  sale  to  the  ultimate  end  user, 
EPA  has  in  previous  rulemakings 
promulgated  under  section  610  of  the 
Act.  permitted  products  that  are 
manufactured  and  placed  into  initial 
inventory  bv  a  specific  date  to  be 
■grandfathered"  and  thus  sold  and 
distributed  in  interstate  inventory. 
Through  this  rulemaking.  EPA  is 
establishing  a  provision  to  permit  air- 
conditioning  and  refrigeration 
appliances  containing  a  Class  1 
substance  as  a  refrigerant  that  are  placed 
into  initial  inventory  by  januarv  14. 
2002  to  continue  to  be  sold  and 
distributed  through  sale  to  the  ultimate 
consumer.  As  with  all  provisions  of  the 
ban,  this  provision  includes  both 
products  manufactured  in  the  United 


States  and  those  manufactured  abroad 
and  subsequently  imported  into  the 
United  States,  as  well  as  products 
manufactured  domestically  for  export. 

EPA  received  a  comment  raising 
concerns  about  existing  inventories 
regarding  a  specific  type  of  integral  skin 
foam  used  in  commercial  aviation  that 
will  now  be  covered  by  the  ban  based 
on  today's  action.  EPA  agrees  with  this 
commenter's  concerns  about  such 
previously  manufactured  products  and 
is  adding  a  similar  provision  to  also 
grandfather  existing  inventories  of 
completely  manufactured  products. 
These  products  must  be  manufactured 
and  placed  into  initial  inventory  by 
January  14,  2002  to  qualify  for  the 
grandfathering  provision. 

To  ensure  consistent  interpretation 
regarding  what  is  meant  by  initial 
inventory,  EPA  is  restating  in  this  FRM 
the  interpretation  provided  in  the 
preamble  to  the  December  30,  1993 
FRM.  EPA  stated  that  initial  inventor^' 
means  "that  the  original  product  has 
completed  all  of  its  manufacturing 
processes  and  is  ready  for  sale  by  the 
manufacturer  (e.g.,  the  foam  is 
manufactured)."  The  Agency  further 
clarified  that  "that  product  may  be 
subsequently  incorporated  into  another 
product  by  a  different  manufacturer 
after  purchase."  To  continue  selling 
products  after  the  effective  date  of  the 
provisions,  the  manufacturer  or 
distributor  "must  be  able  to  show,  upon 
request  by  EPA,  that  the  product  was  in 
fact  manufactured,  and  thus  placed  into 
initial  inventory."  EPA  stated  that 
shipping  forms,  lot  numbers, 
manufacturer  date  stamps  or  codes, 
invoices,  or  the  like  are  normally  kept 
records  that  could  be  maintained  from 
the  time  the  product  was  put  into  initial 
inventory  as  proof  of  the  date  a  product 
was  placed  into  initial  inventory  (58  FR 
69661). 

To  facilitate  consistent  understanding, 
through  this  action,  EPA  is  adding  to  its 
list  of  definitions,  a  definition  of  "initial 
inventories"  as  defined  above.  Products 
that  are  manufactured  and  placed  into 
initial  inventories  by  January  14.  2002 
may  continue  to  be  sold  and  distributed 
in  interstate  commerce,  not 
withstanding  the  610  ban. 

V.  Sununary  of  Today's  Action 

Through  this  action,  EPA  is  today 
amending  the  current  regulations  that 
implement  the  statutory  ban  on 
nonessential  products.  EPA  is  replacing 
the  previous  list  of  banned  plastic  foam 
products  with  a  more  encompassing 
prohibition  that  exempts  only  one 
particular  foam  product  used  to  provide 
thermal  protection  to  external  tanks  for 
space  vehicles.  EPA  is  also  amending 


the  list  of  baiuied  products  to  include 
any  air-conditioning  or  refrigeration 
appliances  that  contain  a  Class  I 
substance  used  as  a  refrigerant.  In 
addition.  EPA  is  adding  definitions  of 
space  vehicles  and  initial  inventories  to 
the  definitions  section  of  the  regulation 
and  is  exempting  air-conditioning  and 
refrigeration  products,  as  well  as 
integral  skin  foam  used  in  the 
commercial  aviation  industry,  when 
such  products  are  fully  manufactured 
and  placed  into  initial  inventory  by  a 
specific  date. 

VI.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetarv' 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  is  not  a  "significant 
regulatory  action  '  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Regulatory  Flexibility 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  it  is 
therefore  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  for  this 
final  rule.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
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identify  and  address  regulatory 
alternatives  'which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  First,  as 
discussed  elsewhere  in  this  preamble, 
acceptable  substitutes  for  CFCs  are 
widely  available  and  currently  used  by 
domestic  manufacturers  for  the 
applications  covered  by  this  rule. 
Second,  the  rule  affects  the  use  of  CFCs 
only.  Except  for  a  limited  number  of 
essential  uses  (e.g..  Metered  Dose 
Inhalers),  production  and  importation  of 
CFCs  has  been  prohibited  in  the  United 
States  since  January  1.  1996.  Since 
production  ceased,  inventories  have 
been  dwindling.  The  information  the 
Agency  has  reviewed,  indicates  that 
CFCs  are  primarily  being  used  to  service 
existing  equipment  such  as  older 
automobile  air  conditioners.  EPA 
believes  it  very  unlikely  that  there  is 
any  significant  use  of  CFCs  in 
manufacturing  new  products  affected  by 
this  rulemaking  by  any  businesses,  large 
or  small.  In  addition,  EPA's  contacts 
with  manufacturers  and  organizations 
representing  these  manufacturers 
supports  the  view  that  there  is  little  if 
any  ongoing  manufacturing  of  products 
using  Class  I  substance.  In  developing 
information  for  this  and  other 
rulemakings,  except  where  noted  in  the 
response  to  comments  in  today's  action, 
EPA  did  not  encounter  any 
manufacturers  large  or  small  that  are 
continuing  to  use  Class  I  substances  in 
their  products.  Moreover,  in  the  few 
exception  cases  (see  preamble  III. 
Summary  and  Response  to  Comments), 
EPA  was  able  to  accommodate  most  of 
the  commenters'  concerns,  notably  bv 
including  provisions  to  "grandfather " 
existing  inventories  of  products  alreadv 
manufactured  and  placed  in  initial 
inventories,  allowing  these  existing 
inventories  to  be  sold.  The  findings  in 
the  development  of  this  rulemaking  and 
others  are  in  keeping  with  EPA's  view- 
that  non-Class-I  substitutes  are  widelv 
used  and  available,  and  that  the 
transition  away  from  Class  I  substances 
for  the  affected  products  is  essentially 
complete. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditiu-e  by  State. 


local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
Si 00  million  or  more  in  any  one  vear 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule.  Section  204  requires  the  Agency  to 
develop  a  process  to  allow  elected  state, 
local,  and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
action  containing  a  significant  Federal 
intergovernmental  mandate  Under 
section  205  of  the  Unfunded  Mandates 
Act.  the  Agency  must  identify-  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  SI 00  million  in  anv 
one  year,  the  Agency  has  not  prepared 
a  budgetary'  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  Finally,  because  this  FRM 
does  not  contain  a  significant 
intergovernmental  mandate,  the  Agency 
is  not  required  to  develop  a  process  to 
obtain  input  from  elected  state,  local, 
and  tribal  officials. 

D.  Paperwork  Reduction  Act 

This  action  requires  no  information 
collection  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq... 
and  therefore  no  information  collection 
request  will  be  submitted  to  OMB  for 
review. 

£  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism'  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
'meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator.-  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  bv  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  bv  State  and 
local  governments,  or  EP.^  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation  EP.A  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications  within  the 
meaning  of  Executive  Order  13132.  It 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
This  rule  alters  the  applicability  of  the 
Class  I  Ban  to  certain  ozone  depleting 
substances  but  does  not  impose  anv 
enforceable  duties  on  the  states  or  local 
governments.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule 

F.  Sational  Technology  Transfer  and 
Advancement  Act 

The  National  Technology-  Transfer 
and  .■\dvancement  Act  of  1995 
(NTTAA).  section  12(d).  PubUc  Uw 
104-113,  requires  federal  agencies  and 
departments  to  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary-  consensus  standards  bodies, 
using  such  technical  standards  as  a 
means  to  carr\  out  policy  objetiives  or 
activities  determined  by  the  agencies 
and  departments  If  use  of  such 
technical  standards  is  inconsistent  with 
applicable  law-  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  voluntary- 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards. 

This  final  rule  does  not  mandate  the 
use  of  any  technical  standards; 
accordingly,  the  NTTAA  does  not  apply 
to  this  rule 


I 
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G  Applicdhilitv  n!  f.vpf  u/iip  Ordfr 
}  U)45 

Till--  tiiidl  rult'  lb  no!  subiect  to 
F.MTiitivp  Order  13045.  entitled 
'['rotfHtion  nf  ('hildrpii  from 
FnvirDnmcntal  Health  Risk>  and  Safetv 
Risks"  (62  FR  1988.5.  April  23.  1997).  ' 
because  it  is  not  an  et:onomically 
signifirant  regulatory  action  as  defined 
in  Executivp  Order  12866  and  because 
It  lioes  not  involve  decisions  on 
einirnnnicntal  health  risks  or  safetv 
risk-- that  nia\  ili--pri)|)i)rtinnately  affect 
(.hildrt'ii 

//  Ext-nuive  Order  13084:  Consultation 

•  md  Coordmatmn  With  Indian  Tribal 
Go\f'rnn}f'nt>' 

On  Iaiuiar\    1.  2001.  Kxecutue  Order 
1  U)H4  superseded  by  Executive  Order 
1  n  75    However,  this  rule  was 
dt'\cli)p(>ri  during  the  period  when 
Hxee.utive  Order  13084  was  still  in  force. 
and  ^o  tribal  considerations  were 
.iildrt'ssed  under  Executive  Order  13084. 
Inci.T  [aim  uti\c  Ord-T  1  U)84    KFW  ina\ 
not  Is-.!!!'  a  rcmilaiiiin  tha'  i^  n-i! 
required  by  statuti>.  that  significantly  or 
uniquelv  .dfects  the  <  ommunities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  f.ompliance 
I  o-its  (in  those  communities,  unless  the 
Ff'deral  government  provides  the  funds 
nt>(:essar\  to  pa\'  the  direct  compliance 
(  osts  ini,urn'<i  bv  the  tribal 
govt'rnnvnt->,  or  EP.-\  consults  with 
those  governments.  If  EP.-\  complies  bv 
I  onsulting.  Executive  Order  13084 
requuf'--  EP.A  to  provide  to  thf  Office  of 
Managt'ment  and  Budgft    iii  a  -eparateiv 
identihed  section  of  the  {ireanible  to  the 
rub",  a  description  of  the  extent  of  EPA's 
prior  curisult.itiijii  with  representatives 
(if  affeffed  tribal  governments,  a 
summar\  of  the  nature  of  their  concerns. 
and  a  statement  supporting  the  need  to 
issue  the  regulation   In  addition. 
Executive  Orth-r  !,)084  requires  EP.\  to 
develop  an  effeclivf  [irocess  permitting 
fleeted  offi(  ials  and  other 
repri'scntatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timelv  input  in  the  development  of 
regulatory  [lolnies  on  matters  that 
significantlv  or  unujuelv  affect  th^'ir 
communitifs 

Todav's  rule  does  not  signific  antiv  or 
uniquelv  affect  the  communities  of 
Indian  tribal  governments.  .Ace ortiingly. 
the  rw^uirements  of  section  3(b)  r)f 
Executive  Order  1  3084  do  not  appiv  to 
this  rule 

/  (j)n^rf'ssion(il  Hrvii'w  Act 

The  tlongressional  Review  .\<.:\.  5 
['  SC  801  et  seq,.  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  A(  t  of  1496.  generallv  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  da\  s  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  '  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  January  14,  2002. 

/.  Executive  Order  13211:  Energy  Effects 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supplv.  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulaton,'  action  under 
Executive  Order  12866, 

V'll.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
\'\v  Act.  EPA  herebv  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  the  filing  of 
a  petition  for  review  of  this  action  in  the 
United  States  Circuit  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  publication.  Under 
section  307(b)(2)  of  the  Act.  the 
requirements  that  are  the  subject  of 
todays  rule  may  not  be  challenged  later 
in  judicial  proceedings  brought  to 
enforce  these  requirements. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Exports,  Government  procurement. 
Imports,  Labeling.  Reporting  and 
recordkeeping  requirements. 

Dated liNovember  1,  2001. 
Christine  Todd  Whitman. 
AdminmtratDr 

Title  40,  Code  of  Federal  Regulations, 
part  82.  is  amended  to  read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1    The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authoritv:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

2.  Section  82.62  is  amended  by 
removing  paragraph  designations  (a) 

through  (i).  placing  th(>  existing 
(iefinitions  in  al[)habetical  order,  and 
addinu  nev\  definitions  for  "Initial 


Inventory"  and   "Space  Vehicles"  to 
read  as  follows: 

§82.62     Definitions. 

*  *  *         «  * 

Initial  Inventory  means  that  the 
original  product  has  completed  all  of  its 
manufacturing  processes  and  is  readv 
for  sale  by  the  manufacturer.  Products 
in  initial  inventory  may  be  subsequentlv 
incorporated  into  another  product  bv  a 
different  manufacturer  after  purc:hase. 
To  continue  selling  products  aher  the 
effective  date  of  the  provisions,  the 
manufacturer  or  distributor  must  be  able 
to  show,  upon  request  bv  EP.^.  that  the 
product  was  in  fact  manufactured,  and 
thus  placed  into  initial  inventorv  prior 
to  the  effective  date.  Shipping  forms,  lot 
numbers,  manufacturer  date  stamps  or 
codes,  invoices,  or  the  like  are  normally 
kept  records  that  could  be  maintained 
from  the  time  the  product  was  put  into 
initial  inventory  and  mav  be  used  to 
demonstrate  when  a  produc  t  was  placed 
in  initial  inventorv 
***** 

Space  Vehicles  means  a  man-made 
device,  either  manned  or  unmanned, 
designed  for  operation  bevond  earth's 
atmosphere.  This  definition  includes 
integral  equipment  such  as  models, 
mock-ups.  prototypes,  molds,  jigs, 
tooling,  hardware  jackets,  and  test 
coupons.  .-Mso  inc:luded  is  auxiliarv 
equipment  associated  with  test, 
transport,  and  storage,  which  thn^iugh 
contamination  can  compromise  the 
space  vehicle  performance 

3.  Section  82.65  is  amended  bv 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  82.65    Temporary  exemptions. 

***** 

ihj  .\ny  person  ma\'  sell  or  distribute, 
or  offer  to  sell  or  distribute,  in  interstate 
commerce,  at  any  time,  anv  air- 
conditioning  or  refrigeration  products 
specified  as  nonessential  in  ^5  82.66(e) 
that  are  manufactured  and  p!ac:ed  into 
initial  inventory  by  lanuarv  14.  2002, 

(i)  .^ny  person  may  sell  or  distribute, 
or  offer  to  sell  or  distribute,  in  interstate 
commerce,  at  any  time,  anv  integral  skin 
foam  products  manufactured  with  a 
Class  I  substance  for  use  in  commercial 
aviation  and  specified  as  nonessential  in 
*?  82.66(c)  that  are  manufactured  and 
placed  into  initial  inventorv  bv  lanuarv 
14,2002. 

4.  Section  82.66  is  amended  bv: 
a  Revising  paragraph  (c): 

b.  Removing  paragraphs  (d)(2)(ii) 
through  (iv),  (ix),  and  (xi); 

c.  Redesignating  paragraphs  (d)(2)(v) 
through  (viii)  as  paragraphs  (d)(2)(ii) 
through  (v)  respectively; 


Federal  Register/ Vol.  66,  No,  221  '  Thursday.  November  15.  2001    Rules  and  Reaulatidns        57 


d.  Redesignating  paragraphs  {d)(2)(x) 

as  paragraph  fd)i2]{vi):  and 

e,  .Adding  a  new  paragraph  (e). 
The  additions  and  revisions  read  as 

follows- 

§82,66     Nonessential  Class  I  products  and 
exceptions. 


(c)  Any  plastic  foam  pr(jduL!  which  is 
manufactured  with  or  contains  a  Class 
I  substance;  except  any  plastic  foam 
product  blown  with  CFC-1 1 ,  but  which 
^  ontains  no  other  Class  I  substances  and 
where  this  product  is  used  to  provide 
thermal  protection  to  external  tanks  for 
space  vehicles; 


523 


(d)  *   *  * 

(e)  Any  air-conditioning  or 
refrigeration  appliance  as  defined  in 
CAA  601(1)  that  contains  a  Class  I 
substance  used  as  a  refrigerant. 

|FR  Doc.  01-28191  Filed  11-14-01:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RtN  1018-AG73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Holocarpha 
macradenia  (Santa  Cruz  Tarplant) 

agency:  Fish  and  Wildlife  Service, 
interior 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  .\ct  of  1973,  as 
amended  (Act),  for  Holocarpha 
macradenia  (Santa  Cruz  tarplant). 
.■\pproximatelv  1.360  hectares  (3,360 
acres)  in  Contra  Costa.  Santa  Cruz,  and 
Monterey  Counties,  California,  are 
proposed  for  designation  of  critical 
habitat.  Critical  habitat  receives 
protection  from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation 
and  our  approaches  for  handling  any 
future  habitat  conservation  plans.  We 
mav  revise  this  proposal  prior  to  final 
designation  to  incorporate  or  address 
new  information  received  during  the 
comment  period 

DATES:  W'e  will  accept  comments  until 
lanuarv'  14.  2002  Public  hearing 
requests  must  be  received  by  December 
:n.2001 

ADDRESSES:  Ventura  Fish  and  Wildlife 
Office.  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road.  Suite  B.  Ventura.  CA 
93003 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Rutherford.  Ventura  Fish  and 
Wildlife  Office.  U.S.  Fish  and  WildLfe 
Service,  telephone  805/644-1766; 
facsimile  805/644-3958. 
SUPPLEMENTARY  INFORMATION: 

Background 

Holocarpha  macradenia  (Santa  Cruz 
tarplant)  is  an  aromatic  annual  herb  in 
the  aster  family  (Asteraceae)  that  is 
restricted  to  coastal  terrace  prairie 
habitat  along  the  coast  of  central 
California.  Holocarpha  macradenia  is 


one  of  only  four  species  of  the  genus 
Holocarpha.  All  four  are  geographically 
restricted  to  California  The  plant  is 
rigid  with  lateral  branches  that  grow  to 
the  height  of  the  main  stem,  which  is  10 
to  50  centimeters  (cm)  (4  to  20  inches 
(in))  tall.  The  lower  leaves  are  broadly 
linear  and  up  to  12  cm  (5  in)  long;  the 
upper  leaves  are  smaller,  with  rolled 
back  margins,  and  are  truncated  by  a 
distinctive  craterform  (open  pitted) 
gland.  The  yellow  daisy-like  flower 
head  is  surrounded  from  beneath  by 
individual  bracts  (small  leaf-like 
structure  associated  with  flower  head) 
that  have  about  25  stout  gland-tipped 
projections  (Keil  1993).  H.  macradenia 
is  distinguished  from  other  members  of 
the  genus  by  its  numerous  ray  flowers 
and  black  anthers. 

Holocarpha  macradenia,  like  other 
closely  related  tarplants  in  the  genus 
Deinandra.  is  self-incompatible, 
meaning  that  individuals  will  not 
produce  viable  seeds  without  cross 
pollinating  with  other  individuals  (B. 
Baldwin,  in  lift.  2001).  Gene  flow  from 
individual  to  individual  and  from 
population  to  population  increases  the 
likelihood  of  viability  through  the 
maintenance  of  genetic  diversitv; 
therefore  gene  flow  is  important  for  the 
long-term  survival  of  self-incompatible 
species  (Ellstrand  1992).  Gene  flow 
often  occurs  through  pollen  movement 
between  populations,  and  likely  occurs 
over  short  distances  because  most  of  the 
native  insects  thought  to  pollinate  H 
macradenia  generally  travel  less  than 
0.5  kilometers  (km)  (0.3  miles  (mi))  at 
one  time.  Because  clusters  of  small 
populations  of  H.  macradenia  may 
facilitate  greater  gene  flow,  even  the 
conservation  of  small  occurrences  may 
be  critical  to  maintaining  genetic 
diversity  in  this  species.  Native  bees, 
bee  flies,  and  wasps  have  been  observed 
visiting  H.  macradenia  flowers  (Sue 
Bainbridge.  lepson  Herbarium, 
University  of  California,  Berkeley,  pers. 
comm.  2001). 

Seed  production  in  Holocarpha 
macradenia  is  highly  variable.  A  large, 
multi-branched  individual  may  produce 
25  seed  heads  with  up  to  15  seeds  per 
head,  while  individuals  growing  in 
crowded  conditions  may  be  unbranched 
and  produce  only  one  seed  head  (S. 
Bainbridge,  pers.  comm.  2001).  Floral 
heads  produce  two  kinds  of  achenes 
(seeds),  disc  and  ray  The  disc  achenes 
readily  germinate  under  field  and  lab 
conditions,  but  appear  to  lose  viability 
within  18  months  of  production 
(Bainbridge  1999,  S.  Bainbridge,  pers. 
comm.  2001),  In  contrast,  the  ray 
achenes  do  not  germinate  readily  under 
field  and  lab  conditions;  they  represent 
the  persistent  soil  seed  bank  in  the  field. 


and  germination  may  be  delayed  for 
many  years  until  further  environmental 
cues  break  their  dormancy  (Bainbridge 
1999). 

The  disc  achenes  usually  fall  from  the 
receptacle  to  the  ground  below  the 
parent  plant,  while  the  ray  achenes  are 
enclosed  in  a  sticky  glandular  phvllary 
(leaf-like  structure)  which  aides 
dispersal  by  attaching  to  animals.  Those 
animals  likely  to  assist  in  seed  dispersal 
include,  but  are  not  limited  to.  mule 
deer  (Odocoileus  hemionus).  gray  foxes 
[Urocyon  cinereoargenteus).  coyotes 
[Canis  latrans],  black-tailed  jackrabbits 
[Lepus  califomicus).  bobcats  (Felis 
rufus).  striped  skunks  {Mephitis 
mephitis],  opossums  (Didelphis 
virginiana).  racoons  [Procyon  lotor),  and 
other  small  mammals  and  small  birds. 

The  Holocarpha  macradenia  seed 
bank  (a  reserve  of  dormant  seeds, 
generally  found  in  the  soil)  is  important 
to  the  species'  year-to-year  and  long- 
term  sur\'ival  (Bainbridge  1999).  A  seed 
bank  includes  all  of  the  seeds  in  a 
population  and  generally  covers  a  larger 
area  than  the  extent  of  observable  plants 
seen  in  a  given  year.  The  number  and 
location  of  standing  plants  (the 
observable  plants)  in  a  population  varies 
annually  due  to  a  number  of  factors, 
including  the  amount  and  timing  of 
rainfall,  temperature,  soil  conditions, 
and  the  extent  and  nature  of  the  seed 
bank.  For  example,  the  Graham  Hill 
population  near  Santa  Cruz  comprised 
12,000  standing  plants  in  1994  and  550 
in  2001  (V.  Haley,  consultant.  Felton. 
CA.  pers.  comm.  2001);  the  Apple  Hill 
population  near  Watsonville  comprised 
0  standing  plants  in  1999  and  4.049  in 
2000  (T.  Edell,  in  litt.  2000]. 

The  extent  of  seed  bank  reserves  is 
variable  from  population  to  population. 
At  the  Twin  Lakes  population  in  Santa 
Cruz,  the  seed  bank  density  averaged 
240  seeds  per  square  meter  (m-)  (10 
square  feet  (ft-)):  at  the  Watsonville 
Airport,  the  seed  bank  density  averaged 
887  seeds  per  (m-)  (10  ff^);  at  "the  Porter 
Ranch  population  in  northern  Monterey 
County,  the  seed  bank  density  averaged 
40.000  seeds  (m-)  (10  ft^)  (Bainbridge 
1999,  S.  Bainbridge.  pers.  comm.  2001). 

Management  activities  can  affect  the 
balance  between  the  number  of  standing 
plants  and  the  extent  of  seed  bank 
reserves.  Burning,  mowing,  and 
scraping  habitat  for  Holocarpha 
macradenia  have  been  utilized  to 
enhance  populations  at  several  sites, 
including  Graham  Hill,  Arana  Gulch, 
Twin  Lakes,  Tan,  and  Apple  Hill,  with 
variable  results.  At  the  Wat.sonville 
Airport  site,  H.  macradenia  habitat 
adjacent  to  runways  has  been  mowed, 
disced,  and  grazed  to  maintain  visibility 
for  airport  operations.  While  this 


Federal  Register / Vol.  66,  No.  221 /Thursday.  November  15.  2001 /Proposed  Rules  57527 


management  has  increased  the  standing 
population  of  H.  macradenia,  the  vigor 
of  individual  plants  appears  to  be  in 
decline,  and  the  seed  bank  reserve  mav 
be  becoming  depleted  (Deb  Hillvard. 
California  Department  of  Fish  and 
Game.  pers.  comm.  2001). 

Habitat  for  Holocarpha  macradenia 
historically  consisted  of  grasslands  and 
prairies  found  on  coastal  terraces  below 
100  meters  (m)  (330  feet  (ft))  in 
elevation,  from  Monterey  County  north 
to  Marin  County.  In  the  late  18obs. 
coastal  prairies  were  estimated  to  cover 
350,000  hectares  (ha)  (865.000  acres 
(ac))  in  California  (Huenneke  1989). 
However,  in  the  mid  1990s,  the 
California  Natural  Diversity  Data  Base 
(CNDDB)  estimated  that  only  800  ha 
(1980  ac)  of  high  quality  coastal  prairie 
remained  (CNDDB  1996,  cited  in  HoU 
1998).  Historically,  four  major  factors 
contributed  to  changes  in  the 
distribution  and  composition  of  coastal 
prairies:  grazing;  the  introduction  of 
highly  competitive,  non-native  species; 
the  elimination  of  periodic  fire:  and 
cultivation  (Heady  et  al.  1988).  The 
remaining  coastal  prairie  habitat  is 
becoming  increasingly  fragmented  and 
restricted  in  distribution,  largely  due  to 
these  same  factors  as  well  as  urban 
development. 

In  the  Santa  Cruz  area,  Holocarpha 
macradenia  exists  on  flat  to  gently 
sloping  marine  terrace  platforms  that  are 
separated  by  steep-sided  gulches.  A 
series  of  populations  occur  on  older 
marine  terraces  inland  from  the 
communities  of  Santa  Cruz  and  Soquel; 
these  terraces  range  in  elevation  from 
about  34  to  122  m  (110  to  400  ft).  Two 
populations  (Arana  Gulch  and  Twin 
Lakes)  occur  on  a  more  recent  marine 
terrace  at  lower  elevations  (12  to  18  m 
(40  to  60  ft))  and  closer  to  the  ocean.  In 
the  Watsonville  area  in  Santa  Cruz 
County,  a  series  of  H  macradenia 
populations  occur  on  a  low-lying 
marine  terrace  (15  to  37  m  (50  to  120  ft) 
in  elevation)  that  is  dissected  by 
Harkins  Slough.  Hanson  Slough,  and 
Struve  Slough;  the  close  proximity  of 
these  populations  suggest  that  they  were 
once  part  of  a  larger  population  that  has 
since  been  fragmented  by  changes  in 
land  use  over  the  past  100  years. 
Approximately  4  miles  north  of 
Watsonville.  several  H  macradenia 
populations  are  located  on  a  marine 
terrace  55  m  (180  ft)  in  elevation. 
Approximately  3  miles  south  of 
Watsonville  a  population  occurs  at  an 
elevation  of  30  m  (100  ft)  on  alluvium 
(sedimentary  material  deposited  by 
flowing  water)  resulting  from  marine 
terrace  deposits.  On  the  east  side  of  San 
Francisco  Bay  (Contra  Costa  County). 
the  marine  terraces  are  more  extensively 


dissected,  and  H.  macradenia 
populations  historically  occurred  on  the 
alluvium  resulting  from  terrace  deposits 
(Palmer  1986) 

In  Santa  Cruz  County,  where  most  of 
the  remaining  native  occurrences  of 
Holocarpha  macradenia  occur,  the  soils 
most  typically  found  on  marine  terraces 
and  the  alluvial  deposits  derived  from 
them  are  of  several  soil  series  (U.S. 
Department  of  Agricultiu-e  (USDA 
1980).  The  Watsonville,  Tierra.  Elkhorn. 
and  Pinto  soil  series  are  most  frequently 
associated  with  occurrences  of  H. 
macradenia  These  loams  and  sandy 
loams  are  very  deep  and  range  from  well 
drained  to  somewhat  poorly  drained. 
Other  soil  series,  including  Los  Osos. 
Elder,  and  Diablo,  are  also  located  in  the 
vicinity  of  known  populations  of  H. 
macradenia,  but  due  to  the  scale  used 
for  mapping  the  distribution  of  soils  we 
cannot  determine  the  importance  of 
these  soils  to  this  species 

Because  the  soils  where  Holocarpha 
macradenia  occurs  typically  include  a 
subsurface  clay  component,  they  hold 
moisture  longer  into  the  growing  season 
compared  to  the  surrounding  sandy 
soils.  As  a  summer-blooming  species,  H 
macradenia  may  benefit  from  this  late 
season  moisture  (California  Department 
of  Fish  and  Game  (CDFG)  1995); 
alternatively,  the  saturated  soil 
conditions  during  the  spring  season  may 
be  too  wet  for  many  other  species  to 
become  established,  and  therefore 
maintain  the  reduced  cover  that  H. 
macradenia  prefers  (Grey  Hayes, 
University  of  California.  Santa  Cruz, 
pers.  comm.  2001). 

Today,  the  Santa  Cruz  tarplant  is 
associated  most  frequently  with  grasses 
such  as  non-native  wild  oat  [Avena 
fatua],  Mediterranean  barley  [Hordeum 
hystnx],  rattlesnake  grass  [Briza 
maxima],  and  bromes  [Bromus  sp.);  and 
native  needlegrass  {Nassella  spp  ).  and 
California  oatgrass  [Danthonia 
califomica].  Associated  native 
herbaceous  species  include  other 
tarplants  from  the  genus  Hemizonia  At 
some  locations,  the  plant  is  found  with 
rare  or  sensitive  species,  including 
Gairdner's  yampah  [Penderidia 
gairdneri],  San  Francisco  popcorn 
flower  [Plagiobothrys  diffusus],  Santa 
Cruz  clover  (Trifolium  buckwestiorum). 
and  the  Ohlone  tiger  beetle  [Cicindela 
ohlone],  a  species  listed  as  endangered 
(Service  2001).  Other  locally  unique 
plant  species  such  as  Choris's  popcorn 
flower  IPlagiobothn's  chorisianus  var 
chorisianus],  Triteleia  [Triteleia 
ixiodes],  coast  coyote  thistle  [Eryngium 
armatum],  and  San  Francisco  gumplant 
(Grindelia  hirsutula  var.  maritima]  also 
occur  in  these  areas. 


The  distribution  of  Holocarpha 
macradenia  has  been  severely  reduced 
due  to  continuing  destruction  and 
alteration  of  coastal  prairie  habitat  All 
of  the  native  San  Francisco  Bav  area 
populations  have  been  extirpated  The 
last  remaining  native  population, 
known  as  the  Pinole  \"ista  population, 
consisting  of  10.000  plants,  was 
eliminated  in  1993  by  commercial 
development  (CDFG  1997) 

Along  Monterey  Bay  in  Santa  Cruz 
and  .Monterey  Counties,  approximately 
13  populations  are  extant.  According  to 
CNDDB.  an  additional  nine  populations 
along  the  Monterey  Bay  have  been 
extirpated  by  development,  most 
recently  in  1993  when  a  population  in 
Watsonville  (.Anna  Street  site)  was 
destroyed  during  construction  of  office 
buildings  and  a  parking  lot  (CDFG  1993 
and  1995a).  Otlier  populations  have 
been  in  decline  or  have  recently 
disappeared  due  to  changes  in  grassland 
management  that  favor  species  which 
compete  with  Holocarpha  macradenia 
Where  habitat  is  still  intact, 
management  favorable  to  H  macradenia 
can  reverse  these  trends  and  allow  seeds 
in  the  dormant  seed  bank  of  the  species 
to  germinate  and  grow  The  ability  to 
provide  appropriate  management  for  the 
remaining  occurrences  of  H. 
macradenia  will  be  pivotal  in  the 
recovery  the  species 

Holocarpha  macradenia  is  currently 
known  from  approximately  13  native 
and  eight  experimentally  seeded 
populations  (CNDDB  2001.  CDFG  2000) 
in  Contra  Costa.  Monterey,  and  Santa 
Cruz  Counties.  Some  of  these  native 
populations  may  represent  separate, 
fragmented  patches  of  what  historically 
was  a  single  larger  population  Seven  of 
the  native  populations  occur  around  the 
cities  of  Santa  Cruz  and  Soquel  These 
populations,  with  the  number  of 
standing  plants  and  year  of  the  most 
recent  survey,  are  Graham  Hill  Road 
550  (2001):  De  Laveaga.  1000  (2000). 
Arana  Gulch.  234  (2000);  Twin  Lakes. 
16  (1999);  O'Neill/Tan.  0  (1998):  Winkle 
(also  referred  to  as  Santa  Cruz  Gardens). 
0  (1994).  and  Fairway.  150  12001).  Note 
that  the  names  of  the  populations  used 
here  are  those  used  in  the  final  rule  to 
list  the  specie>i  published  on  March  20. 
2000(65  FR  14898) 

The  remaining  six  native  populations 
occur  around  the  city  of  Watsonville. 
Four  of  these  are  bounded  generally  by 
Corralitos  Creek.  Harkins  Slough. 
Watsonville  Slough,  and  the  city  of 
Watsonville:  they  may  represent 
remnants  of  a  larger  population  These 
four  populations,  with  their  number  of 
standing  plants  and  year  of  the  most 
recent  survey  are:  Watsonville  Airport. 
4  million  (2000):  Harkins  Slough.  15.000 
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(1993):  Apple  Hill,  4049  (2000);  and 
Struvf  Slough.  1  (1994).  Two  outlying 
populations  in  the  Watsonville  area  are: 
Spring  Hills  Golf  Course.  4.000  (1990): 
and  Porter  Ranch.  3.200  (1993). 

The  other  eight  existing  populations 
(if  Holocarpha  macrndenia  have 
resulted  from  experimental  planting  of 
seed  in  Wildcat  Regional  Park  in  the 
east  San  Francisco  Bay  area  (East  Bay). 
The  final  rule  to  list  H.  macradenia  (65 
F"R  14898)  included  a  discussion  of 
these  efforts  to  establish  new 
populations  within  the  historic  range  of 
the  species.  Twenty-two  sites  were 
seeded  between  1982  and  1986  in  what 
appeared  to  be  suitable  habitat  but 
representing  a  range  of  conditions  based 
on  the  following  criteria:  soil  series 
(Tierra  as  well  as  five  others),  grazing 
pressure  (light  or  moderate),  and 
exposure  to  coastal  fog  (fog.  wind  but  no 
fog.  and  out  of  wind).  The  seeds  used 
for  the  planting  had  been  collected  from 
East  Bav  populations  at  the  northern 
end  of  the  species'  range.  Although  a 
number  of  populations  did  well  for  a 
few  years,  many  have  failed  to  persist. 
Of  the  eight  populations  that  have 
persisted  at  least  for  14  years,  only  one. 
named  Mezue.  has  consistently 
supported  large  numbers  of  individuals. 
In  the  year  2000.  this  population  was 
the  largest  it  has  been  since  the  initial 
seeding  in  1983  and  supported  over 
17.000  individuals  (CDFG  2000). 

Several  agencies  have  taken  the 
initiative  to  undertake  efforts  to  enhance 
habitat  for  H  macradenia.  In 
conjunction  with  the  CDFG.  the  city  of 
Santa  Cruz  has  been  applying  a  varietv 
of  habitat  manipulations  to  plots  within 
the  .\rdna  Gulch  Open  Space  Preser\'e. 
including  raking,  scraping,  mowing,  and 
controlled  burning  with  the  objective  of 
increasing  the  number  of  standing 
individuals,  which  had  been  in  decline 
since  grazing  was  terminated  in  the 
1980s  (CDFG  1997).  The  CDFG  has  been 
applying  habitat  manipulations  and 
carrving  out  seed  bank  studies 
(Bainbridge  1999).  The  California 
Department  of  Transportation  has  been 
mowing  the  Apple  Hill  population  west 
nf  Watsonville  to  reduce  the  biomass  of 
non-native  grasses  (T.  Edell.  in  litt.. 
1998).  While  the  interpretation  of 
results  can  be  complex,  these  efforts 
generallv  show  that  the  number  of 
standing  individuals  can  be  increased 
bv  reducing  the  potential  for 
(  ompetition  between  //.  macradenia 
and  non-native  grasses  through  mowing 
and  other  techniques  However, 
increasing  the  number  of  standing 
individuals  may  also  deplete  seed  bank 
reserves;  therefore,  the  goals  of 
appropriate  management  should  include 
not  only  increasing  the  number  of 


standing  individuals  in  small 
populations,  but  also  maintaining  the 
appropriate  balance  between  standing 
individuals  and  seed  bank  reserves. 

Several  proposed  development 
projects  will  impact  habitat  for 
Holocarpha  macradenia.  Housing 
developments  have  been  approved  for 
several  sites  including  the  Graham  Hill 
site  and  the  Fairway  site,  but 
management  plans  for  H.  macradenia 
have  not  yet  been  fully  implemented.  A 
management  plan  for  H.  macradenia  has 
been  initiated  for  the  Tan  population, 
but  has  not  yet  resulted  in  enhancement 
of  the  population.  Approval  for  a 
housing  development  adjacent  to  the 
Winkle  population  is  pending.  A 
housing  development  for  the  Struve 
Slough  was  recently  approved  without 
any  active  management  plan  for  H 
macradenia.  As  a  result  of  a  legal 
challenge.  Watsonville  Wetlands  Watch 
has  been  granted  a  3-year  time  period  to 
raise  funding  to  purchase  the  6-ac  parcel 
that  supports  H  macradenia  for 
conservation  purposes  (Superior  Court 
of  the  State  of  California  2001). 

As  has  been  obser\ed  at  the 
Watsonville  Airport,  human  activities, 
such  as  mowing  and  cattle  grazing  can 
favor  the  abundance  of  Holocarpha 
macradenia  by  reducing  competition 
from  other  herbaceous  species. 
However,  because  these  activities  can 
also  promote  the  spread  and 
establishment  of  non-native  species, 
they  should  be  repeated  frequently  to 
maintain  the  establishment  of  H. 
macradenia.  Such  intensive 
management  may  not  be  practical  in  all 
areas  where  H.  macradenia  habitat 
includes  a  complement  of  non-native 
species.  Moreover,  while  the  presence  of 
H.  macradenia  could  be  maintained  in 
areas  with  a  high  abundance  of  non- 
native  species,  the  habitat  quality  of 
these  areas  may  be  less  than  areas  where 
the  presence  of  non-native  species  is 
minimal. 

Based  on  the  presence  of  other 
fragments  of  remaining  coastal  terrace 
prairie  habitat,  we  believe  that  other 
populations  of  Holocarpha  macradenia 
may  occur  within  the  current  range  of 
the  species  but  have  not  yet  been 
detected  by  botanists.  In  particular, 
suitable  habitat  most  likely  remains  on 
older  coastal  terraces  that  lie  to  the 
north  of  the  cities  of  Santa  Cruz  and 
Soquel.  These  areas  may  contain  a 
viable  seed  bank,  even  if  no  standing 
plants  are  found. 

Holocarpha  macradenia  is  threatened 
primarily  by  historic  and  recent  habitat 
destruction  caused  by  residential 
development  and  habitat  alteration 
caused  primarily  by  land  management 
practices  that  favor  the  increase  of  other 


species  which  compete  with  H. 
macradenia.  Most  often,  the 
establishment  of  invasive,  competing 
species  follows  from  the  cessation  of 
grazing  by  cattle  or  horses.  Future  loss 
of  habitat  may  also  result  from 
recreational  development,  airport 
expansion,  and  agriculture.  Habitat  that 
has  been  set  aside  in  preserves, 
conservation  easements,  and  open 
spaces  also  suffers  secondan.'  impacts 
from:  (1)  Casual  use  by  residents.  (2) 
introduction  of  non-natives,  (3)  lack  of 
active  management,  and  (4)  changes  in 
hydrology.  In  particular,  smaller 
preserve  areas  with  H.  macradenia 
suffer  because  they  are  cut  off  from  the 
ecosystem  functions,  such  as  those 
involving  soil  and  water,  that  would  be 
present  in  larger,  more  contiguous  sites. 
More  often,  these  smaller  areas  are  left 
as  open  spaces,  but  without  the  benefit 
of  the  grassland  management  needed  to 
sustain  them. 

Non-native  species  that  have  invaded 
and  threaten  habitat  supporting  native 
populations  of  Holocarpha  macradenia 
include  French  broom  [Genista 
monspessulana],  eucalyptus 
{Eucalyptus  sp.).  acacia  [Acacia 
decurrens.  A.  melanoxylon],  and  a 
number  of  non-native  grass  species, 
particularly  Harding  grass  [Phalans 
aquatica)  and  bromes  [Bromus  spp.).  In 
Wildcat  Regional  Park  in  the  East  Bay 
area,  artichoke  thistle  [C\,-nara 
cardunculus)  has  invaded  habitat  for  H. 
macradenia  at  the  one  site  that  is  being 
proposed  for  critical  habitat  (Mezue),  as 
well  as  many  of  the  other  sites  where 
introduced  populations  of  H. 
macradenia  were  attempted. 

Previous  Federal  Action 

Federal  action  on  this  plant  began 
when  the  Secretary  of  the  Smithsonian 
Institution,  as  directed  by  section  12  of 
the  Act.  prepared  a  report  on  those 
native  U.S.  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House  Doc. 
No.  94-51).  was  presented  to  Congress 
on  January  9.  1975.  and  included 
Holocarpha  macradenia  as  endangered. 
On  [uly  1,  1975.  we  published  a  notice 
in  the  Federal  Register  (40  FR  27823) 
accepting  the  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act  and  of  our 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  On  lune 
16.  1976.  we  published  a  proposed  rule 
in  the  Federal  Register  (41  FR  24523) 
determining  approximately  1.700 
vascular  plant  species  to  be  endangered 
pursuant  to  section  4  of  the  Act. 
Holocarpha  macradenia  was  included 
in  this  June  16.  1976.  Federal  Register 
document. 
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In  1978.  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  A  one-year 
grace  period  was  given  to  those 
proposed  rules  already  more  than  two 
years  old.  Later,  on  December  10.  1979, 
we  published  a  notice  (44  FR  70796)  of 
the  withdrawal  of  the  portion  of  the 
June  16.  1976.  proposed  rule  that  had 
not  been  made  final,  along  with  four 
other  proposed  rules  that  had  expired. 
We  published  an  updated  notice  of 
review  (NOR)  for  plants  on  December 
15.  1980  (45  FR  82480).  This  notice 
included  Holocarpha  macradenia  as  a 
category  one  candidate  (species  for 
which  data  in  our  possession  was 
sufficient  to  support  proposals  for 
listing). 

On  February  15.  1983.  we  published 
a  notice  (48  FR  6752)  of  our  prior 
finding  that  the  listing  of  Holocarpha 
macradenia  was  warranted  but 
precluded  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act  as  amended  in 
1982.  Pursuant  to  section  4(b)(3){C)(i)  of 
the  Act,  this  finding  must  be  recycled 
annually,  until  the  species  is  either 
proposed  for  listing,  or  the  petitioned 
action  is  found  to  be  not  warranted. 
Each  October  from  1983  through  1990 
further  findings  were  made  that  the 
listing  of  H  macradenia  was  warranted, 
but  that  the  listing  of  this  species  was 
precluded  by  other  pending  proposals  of 
higher  priority 

Holocarpha  macradenia  continued  to 
be  included  as  a  category  one  candidate 
in  plant  NORs  published  September  27. 
1985  (50  FR  39526).  February  1.  1990 
(55  FR  6184).  and  September  30.  1993 
(58  FR  51144).  Upon  publication  of  the 
February  28.  1996,  NOR  (61  FR  7596). 
we  ceased  using  category  designations 
and  included  H  macradenia  as  a 
candidate.  Candidate  species  are  those 
for  which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  threatened  or  endangered  The 
1997  NOR.  published  September  19. 
1997  (62  FR  49398)  retained  H. 
macradenia  as  a  candidate,  with  a 
listing  priority  of  2.  On  March  20.  1998. 
we  published  a  proposed  rule  in  the 
Federal  Register  (63  FR  15142)  to  list  H 
macradenia.  The  final  rule  listing  H 
macradenia  as  a  threatened  species  was 
published  on  March  20.  2000  (65  FR 
14898) 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 


critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Holocarpha 
macradenia  was  listed,  we  found  that 
designation  of  critical  habitat  for  H 
macradenia  was  prudent,  but  that  given 
our  limited  listing  budget,  designation 
of  critical  habitat  would  have  to  be 
deferred  so  as  to  allow  us  to  concentrate 
limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions. 
On  June  17.  1999.  our  failure  to  issue 
final  rules  for  listing  Holocarpha 
macradenia  and  eight  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  nine 
species  was  challenged  in  Southwest 
Center  for  Biological  Diversity  and 
California  Sative  Plant  Society  v 
Babbitt  (Case  No.  C99-2992  (N.D  Cal.)). 
On  May  22.  2000,  the  judge  signed  an 
order  for  the  Service  to  propose  critical 
habitat  for  the  species  by  September  30. 
2001    In  mid-September  2001.  plaintiffs 
agreed  to  a  brief  extension  of  this  due 
date  until  November  2.  2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  bv 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conser\'ation  of  the 
species  "Conservation  "  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identif>-.  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  [i.e..  areas  on  which  are 
found  the  primarv  constituent  elements, 
as  defined  at  50  CFR  424  12(b)). 

When  we  determine  critical  habitat  at 
the  time  of  listing,  as  required  under 
section  4  of  the  Act,  or  under  short 


court-ordered  deadlines,  we  mav  not 
have  the  information  necessarv  to 
identifv'  all  areas  that  are  essential  for 
the  conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat  using  the  best 
information  available  to  us. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessan,'  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primarv  constituent  elements,  as 
defined  at  50  CFR  424.12(b).  which 
provide  essential  life  cycle  needs  of  the 
species 

Our  regulations  state  that.  "The 
Secretan-  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1.  1994  (59  FR  ^42"!).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available  It 
requires  our  biologists,  to  the  exient 
consistent  with  the  ,^ct  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primarv  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recoverv'  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties. 
scientific  status  surveys  and  studies. 
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dnd  biological  assessments  or  other 
unpublished  materials  (i.e..  gray 
literature). 

Habitat  is  often  dynamic,  and 
(populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventuallv  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  critical  habitat  designations  do 
not  signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  reco\'er>  .  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  of  the  Act  and  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard  and 
the  prohibitions  of  section  9  of  the  Act. 
as  determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases  .Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
availablo  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods  for  Selection  of  .\reas  for 
Proposed  Critical  Habitat  Designation 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424  12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
survival  and  recovery  ai  Holoccirpha 
macradenia.  This  information  included 
information  from  the  California  Natural 
Diversitv  Data  Base  (CNDDB  2001).  soil 
^urvev  maps  (Soil  Conser\'ation  Service 
1480.  1978).  aerial  photos  available 
through  TerraSt-rvc-r  [http:// 
I  ^Tmsf'nrrhnmpiiilvisor.  msn.com] . 
aerial  photos  iin  loan  from  the  Count\' 
of  Santa  (tuz  Planning  Department, 
recent  biological  sun'eys  and  reports, 
additional  information  provided  by 
interested  parties,  and  discussions  with 
botanical  experts.  Frequently 
a(  companied  by  agency  representatives, 
we  also  conducted  site  visits,  either 
cursory  or  more  extensive,  at  a  number 
of  locatif)ns  managed  by.  or  with 
involvement  from,  local,  State  or 
Federal  agencies,  including  Graham 
Hill,  De  Laveaga  Park.  Twin  Lakes  State 


Beach.  Arana  Gulch  Open  Space  Area 
(City  of  Santa  Cruz),  Anna  Jean 
Cummings  County  Park  (Santa  Cruz 
County),  and  the  Watsonville  Airport 
(City  of  Watsonville).  We  also  visited 
the  Porter  Ranch  site,  which  is  owned 
and  managed  by  the  Elkliorn  Slough 
Foundation. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Holocarpha 
macradenia  is  described  in  the 
Background  section  of  this  proposed 
rule.  Additional  information  about 
appropriate  management  techniques  is 
being  generated  by  ongoing  management 
efforts  and  research  on  life  history.  As 
discussed  in  the  Background  section, 
several  agencies  such  as  the  California 
Department  of  Fish  and  Game,  the 
California  Department  of  Parks  and 
Recreation,  the  California  Department  of 
Transportation,  the  county  of  Santa 
Cruz,  the  city  of  Santa  Cruz,  and  East 
Bay  Regional  Park  District  are 
undertaking  efforts  to  learn  how  to 
better  enhance  habitat  for  H. 
macradenia.  Preliminary  management 
and  seed  bank  studies  show  that  habitat 
manipulation  such  as  burning,  mowing, 
grazing,  and  scraping  can  increase 
standing  numbers  of  plants  and  may  be 
necessary  to  enhance  and  maintain 
populations  of  H.  macradenia.  Active 
management  is  necessary  to  preserve 
habitat  which  is  essential  for  the  long- 
term  conservation  of  H.  macradenia. 

Primary  Ck)nstituent  Elements 

In  accordance  with  section  3(5)(A)(I) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to;  space  for  individual  and 
population  growth,  and  for  normal 
behavior:  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Based  on  our  knowledge  to  date,  the 
primar\'  constituent  elements  for  H. 
macradenia  consist  of,  but  are  not 
limited  to: 

(1)  Soils  associated  with  coastal 
terraces  prairies,  including  the 
Watsonville,  Tierra,  Elkhorn,  Santa  Inez, 
and  Pinto  series. 


(2)  Plant  communities  that  support 
associated  species,  including  native 
grasses  such  as  S'assella  sp.(needlegrass) 
and  Danthonia  californica  (California 
oatgrass):  native  herbaceous  species 
such  as  members  of  the  genus 
Hemizonia  (other  tarplants).  Perideridia 
gairdneri  (Gairdner's  yampah), 
Plagiobothn's  diffusus  (San  Francisco 
popcorn  flower),  and  Trifolium 
buckwestiorum  (Santa  Cruz  clover);  and 

(3)  Physical  processes,  particularly 
soils  and  hydrologic  processes,  that 
maintain  the  soil  structure  and 
hydrology  that  produce  the  seasonally 
saturated  soils  characteristic  of 
Holocarpha  macradenia  habitat. 

Site  Selection 

We  identified  critical  habitat  areas 
essential  for  the  conser\ation  of 
Holocarpha  macradenia  in  the  three 
primary  areas  where  it  is  known  to 
occur:  in  the  East  Bay  (Contra  Costa 
County),  in  the  Santa  Cruz-Soquel  area 
(Santa  Cruz  County),  and  the 
Watsonville  area  (Santa  Cruz  and 
Monterey  Counties).  Historic  locations 
for  which  there  are  no  recent  records  of 
occupancy  (within  the  last  20  years) 
were  not  proposed  for  designation, 
including  those  previously  found  in 
Marin  and  Alameda  Counties  that  have 
become  urbanized  over  the  last  100 
years;  locations  to  the  north  of  Santa 
Cruz  where  H.  macradenia  has  not  been 
seen  in  over  50  years;  and  locations 
around  the  Watsonville  area  that  have 
been  destroyed  by  fill,  agricultural 
activities,  and  parking  lot  construction. 
In  the  East  Bay.  only  one  of  the  eight 
sites  that  support  an  introduced 
population  of  H.  macradenia  in  Wildcat 
Regional  Park  is  being  proposed  for 
designation  because  it  is  the  largest 
seeded  population  that  represents  the 
genetic  variability  of  the  northern 
portion  of  the  species'  range. 

The  long-term  survival  and  recovery 
oi  Holocarpha  macradenia  is  dependent 
upon  the  protection  of  existing 
population  sites,  and  the  maintenance 
of  ecological  functions  within  these 
sites.  Important  ecological  functions 
include  connectivity  between  sites 
within  close  geographic  proximity  to 
facilitate  pollinator  activity  and  seed 
dispersal,  and  the  ability  to  maintain 
disturbance  factors  (for  example, 
grazing,  mowing,  or  fire  disturbance) 
that  maintain  the  openness  of  vegetation 
on  which  the  species  depends.  Threats 
to  the  remaining  habitat  of  H. 
macradenia  include:  urban 
development  and  its  associated  impacts, 
such  as  habitat  fragmentation, 
recreational  use,  and  changes  in  grazing 
regimes  that  have  facilitated  the 
increase  in  non-native  plant  species  that 
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compete  with  H.  macradenia.  The  areas 
we  are  proposing  to  designate  as  critical 
habitat  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conser\'ation  of  H.  macradenia.  Given 
tlie  species'  need  for  an  open  plant 
community  structure  and  the  threat  of 
competition  from  non-native  species, 
we  believe  that  these  areas  require 
special  management  considerations  or 
protection. 

In  our  delineation  of  the  critical 
habitat  units,  we  believe  it  is  important 
to  propose  all  areas  that  are  currently 
support  native  populations  of 
Holocarpha  macradenia  because  the 
number  of  populations  that  have  been 
extirpated  and  the  reduction  in  range 
that  the  species  has  undergone  place  a 
great  importance  on  the  conservation  of 
all  the  known  remaining  sites.  In  the 
area  just  west  of  Watsonville.  a  number 
of  populations  that  are  in  close 
geographic  proximity  to  each  other  are 
included  in  the  same  unit  because  the 
distribution  of  H.  macradenia  in  this 
area  was  probably  once  greater,  prior  to 
fragmentation  of  populations  into 
smaller  units.  Including  these 
populations  in  one  unit  is  important  to 
maintain  connectivity  among  them. 

With  regard  to  the  experimental 
seeded  populations  of  H  macradenia. 
we  acknowledge  the  importance  these 
seeding  trials  have  offered  with  respect 
to  understanding  the  range  of  habitat 
characteristics  that  H.  macradenia  may 
tolerate.  However,  for  purposes  of 
designating  critical  habitat,  we  believe 
that  the  area  that  supports  the  Mezue 
population  has  the  most  important  role 
to  play  in  the  recoven.'  of  the  species. 
This  population  is  the  best  expression  of 
the  genetic  variability  that  once 
occurred  in  the  northern  end  of  the 
range  of  the  species;  native  stands  in 
this  portion  of  the  range  have  now  been 
extirpated. 

Even  though  we  do  not  have  sufficient 
information  at  this  time  to  propose  sites 
other  than  where  populations  are 
ciu-rently  known  to  occur,  this  does  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recover)  of  the  species 
Areas  that  support  newly  discovered 
populations  in  the  future,  but  are 
outside  the  proposed  critical  habitat 
designation,  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  prohibitions  of  section 
9  of  the  Act,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  an  action  is  being  proposed. 


Mapping 

The  proposed  critical  habitat  units 
were  delineated  by  creating  data  lavers 
in  a  geographic  information  system 
(GIS)  format  of  the  areas  of  known 
occurrences  of  Holocarpha  macradenia. 
using  information  from  the  California 
Natural  Diversity  Data  Base  (CNDDB 
2001).  aerial  photos,  recent  biological 
sur\'eys  and  reports,  and  discussions 
with  botanical  experts.  These  data 
layers  were  created  on  a  base  of  USGS 
7.5'  quadrangles  obtained  from  the  State 
of  California's  Stephen  P.  Teale  Data 
Center  Proposed  critical  habitat  units 
were  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 
Some  units  were  mapped  with  a  greater 
precision  than  others,  based  on  the 
available  information,  and  the  size  of 
the  unit  We  anticipate  that  in  the  time 
between  the  proposed  rule  and  the  final 
rule,  and  based  upon  the  additional 
information  received  during  the  public 
comment  period,  that  the  boundaries  of 
certain  mapping  units  will  be  refined. 

In  selecting  areas  of  proposed  critical 
habitat  we  made  an  effort  to  avoid 
developed  areas,  such  as  housing 
developments,  that  are  unlikely  to 
contain  the  primary  constituent 
elements  or  otherwise  contribute  to  the 
conservation  of  Holocarpha 
macradenia  However,  we  did  not  map 
critical  habitat  in  sufficient  detail  to 
exclude  all  developed  areas,  or  other 
lands  unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  H  macradenia.  Areas 
within  the  boundaries  of  the  mapped 
units,  such  as  buildings,  roads,  parking 
lots,  railroads,  airport  runways  and 
other  paved  areas,  lawns,  and  other 
urban  landscaped  areas  will  not  contain 
any  of  the  primary  constituent  elements. 
Federal  actions  limited  to  these  areas, 
therefore  would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  at  this  time  of  the  areas 
needed  for  the  conser\ation  and 
recovery  of  Holocarpha  macradenia. 
Critical  habitat  being  proposed  for  H 
macradenia  includes  11  units  that 
currently  sustain  the  species.  Protection 
of  this  proposed  critical  habitat  is 
essential  for  the  conservation  of  the 
species  because  the  geographic  range 
that  H  macradenia  occupies  has  been 
reduced  to  so  few  sites  that  the  species 
may  well  be  threatened  with  extinction 
in  the  near  future,  particularly  if 
appropriate  management  of  the 


remaining  habitat  is  not  employed.  The 
areas  being  proposed  as  critical  habitat 
are  within  the  three  primary  areas  that 
currently  support  H  macradenia  and 
include  the  appropriate  coastal  terrace 
prairie  habitat  necessary  for  the  species. 
We  propose  to  designate  approximately 
1 .360  ha  (3,360  ac)  of  land  as  critical 
habitat  for  H.  macradenia. 
Approximately  3  percent  of  these  lands 
are  owned  by  the  State,  while  county, 
regional,  and  city  lands  comprise 
approximately  18  percent,  and  private 
lands  comprise  approximately  79 
percent  of  the  proposed  critical  habitat. 
All  units  are  withirf  the  geographic  area 
occupied  by  the  species  in  accordance 
with  section  3(5)(A)(i)  of  the  Act. 

A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

East  Bay  Area  Unit 

Unit  A;  Mezue 

Unit  A  consists  of  grassland  habitat 
on  sloping  alluvial  deposits  from  old 
marine  terraces  within  Wildcat  Regional 
Park  in  Contra  Costa  County  This  entire 
unit  of  approximately  61  ha  (150  ac)  is 
on  lands  managed  bv  the  East  Bay 
Regional  Park  District  (EBRPD). 
Management  activities  at  this  site 
include  controlled  grazing,  removal  of 
invasive  artichoke  thistle,  and  annual 
population  monitoring  (EBRPD  1992 
and  2001 )  Of  the  22  sites  that  were  used 
as  sites  to  introduce  Holocarpha 
macradenia  seed  in  the  East  Bay  region 
between  1982  and  igsS".  this  population 
has  been  the  only  one  that  has 
consistently  supported  a  large 
population  of  H.  macradenia.  In  the 
year  2000.  this  population  supported 
over  17.000  individuals  (CDFG  2000). 
.Mthough  this  population  is  an 
introduced  population,  this  unit  is 
critical  to  the  sur\ival  and  conser\ation 
of  the  species  because  this  population 
represents  the  genetic  variability  in  the 
northernmost  portion  of  the  plant's 
range  and  is  important  for  the  expansion 
of  the  existing  population 

Santa  Cruz — Sequel  Area  Units 

Unit  B:  Graham  Hill 

Unit  B  consists  of  grasslands  on  a 
relatively  flat  coastal  terrace  prairie  on 
the  west  side  of  Graham  Hill  Road, 
approximately  1  mile  north  of  the  city 
of  Santa  Cruz  in  Santa  Cruz  County. 
This  entire  unit  of  approximately  12  ha 
(30  ac)  is  on  privately  owned  lands  The 
unit  includes  a  7  ha  (17  ac)  area  that  has 
been  set  aside  for  conser\ation  of 
coastal  prairie  habitat  and  Holocarpha 
macradenia  as  mitigation  for  an 
adjacent  development  that  comprises  52 
residences  and  associated  amenities, 
The  population  has  been  fenced  and 
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non-native  species  have  been  removed: 
however,  efforts  to  enhaLnce  the 
population,  as  called  for  in  a 
management  plan  (ESA  1996)  have  not 
vet  been  initiated.  In  1994.  this 
population  numbered  12,000 
individuals;  by  1998,  675  individuals 
were  counted;  in  2001,  approximately 
550  individuals  were  counted  (V.  Halev. 
consultant.  Felton.  California,  pers. 
comm  2001).  This  unit  is  important 
because  it  currently  supports  a 
population  of  H  macradenia  and 
because  it  represents  the  western  limit 
of  the  cluster  of  populations  that  are 
found  on  the  northern  end  of  Monterey 
Bay.  This  unit,  along  with  the  Fairwav 
unit,  occur  at  the  highest  elevation  of 
the  native  populations  (400  ft  in 
elevation)  and  consequently  the  farthest 
away  from  the  influence  of  the  coastal 
climate.  Preserving  genetic  variabilitv 
within  the  species  that  has  allowed  it  to 
adapt  to  these  different  environmental 
conditions  is  important  for  the  long- 
term  survival  and  conservation  of  the 
species. 

Unit  C:  De  Laveaga 

Unit  C  consists  of  grasslands  on  a 
relatively  flat  coastal  terrace  prairie 
within  De  Laveaga  Park  just  north  of  the 
city  of  Santa  Cruz  in  Santa  Cruz  Countv 
This  entire  unit  of  approximately  3  ha 
{7  ac)  is  on  State  lands  managed  by  the 
California  Army  National  Guard  (CANG) 
and  supported  bv  Federal  funds  from 
the  National  Guard  Bureau.  CANG  does 
not  anticipate  undertaking  any  new- 
activities  on  this  parcel,  and  is  currently 
developing  a  management  plan  for 
Hnlncarpha  macradenia  (Joanne 
Froland,  biologist,  CANG.  pers.  comm. 
2001).  In  2001,  a  maintenance  crew 
from  the  adjacent  city-owned  golf 
course  spread  wood  chips  from  a  felled 
tree  over  half  the  population.  This  unit 
is  important  because  it  currently 
supports  a  population  of  H.  macradenia 
and  because  it  is  one  of  only  seven 
populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bav.  Despite 
Its  small  size,  this  unit  is  important 
because  it  is  located  between  the 
Graham  Hill.  Arana  Gulch,  and  Rodeo 
Gulch  units,  and  is  important  for 
maintaining  connectivity  between  these 
other  units. 

Unit  D:  Arana  Gulch 

Unit  D  consists  of  grasslands  on  a 
relativelv  flat  coastal  terrace  prairie 
within  an  open  space  preserve  just 
north  of  Woods  Lagoon  in  the  City  of 
Santa  Cruz.  This  entire  unit  of 
approximately  26  ha  (65  ac)  is  on  lands 
owned  and  managed  by  the  City  of 
Santa  Cruz.  It  is  bounded  on  the  west. 


east,  and  north  sides  by  existing 
development  and  on  the  south  side  by 
the  Santa  Cruz  Harbor.  Huge  population 
fluctuations  have  occurred  on  this  site, 
ranging  from  100,000  individuals  in  the 
late  1980s  when  the  site  was  being 
grazed  by  cattle,  to  only  a  few  hundred 
individuals  4  or  5  years  later.  The  City 
entered  into  an  MOU  with  CDFG  in 
1997  to  manage  Holocarpha 
macradenia.  which  includes  utilizing  a 
variety  of  management  techniques  to 
enhance  the  population.  As  of  1998, 
individuals  numbered  approximately 
12,820;  in  2000,  they  numbered  234 '{K. 
Lyons  in  lift..  2001).' The  City  is 
proposing  to  construct  a  bicycle  path 
that  would  bisect  the  management  area 
(Brady  and  Associates,  Inc.  1997).  The 
bike  path  would  be  constructed  in  part 
from  Federal  funding  provided  by  the 
Federal  Highway  Administration;  an 
informal  conference  with  the  Service 
was  initiated  in  2000  (Service,  in  litt.. 
2000).  Since  it  was  determined  that  the 
project  is  not  likely  to  adversely  affect 
H.  macradenia.  we  did  not  need  to 
convert  the  informal  conference  to  a 
biological  opinion.  This  unit  is 
important  because  it  currently  supports 
a  population  of  H.  macradenia  and 
because  it  is  one  of  only  seven 
populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  This  unit 
and  the  Twin  Lakes  unit  occur  at  the 
lowest  elevation  of  the  native 
populations  in  the  northern  Monterey 
Bay  area  (40  to  60  ft  in  elevation)  and 
consequently  the  closest  to  the 
influence  of  the  coastal  climate. 
Moreover,  these  two  units  are  within 
one  half  mile  of  each  other  and  therefore 
could  retain  connectivity  between  them. 
It  is  also  important  for  the  recovery  of 
the  species  because  it  is  one  of  only 
three  units  that  is  being  managed  by  an 
agency  that  has  a  mandate  to  conserve 
sensitive  resources  and  is  large  enough 
to  support  management  activities  that 
may  be  necessary  to  maintain  the 
population  at  this  site. 

Unit  E:  Twin  Lakes 

Unit  E  consists  of  grasslands  on 
relatively  flat  coastal  terrace  prairie  just 
north  of  Schwan  Lagoon  within  the  Citv 
of  Santa  Cruz.  This  entire  unit  of 
approximately  10  ha  (26  ac)  is  on  lands 
owned  by  the  California  Department  of 
Parks  and  Recreation  (CDPR)  within 
Twin  Lakes  State  Park.  It  is  bounded  on 
the  west,  north,  and  east  sides  bv 
existing  development,  and  on  the  south 
side  by  Schwan  Lagoon.  Since  1997. 
CDPR  has  been  actively  managing 
Holocarpha  macradenia  habitat  by 
removing  invasive,  non-native  species 
and  attempting  various  methods  to 


enhance  the  population  (Service  2000). 
CDPR  has  also  funded  research  on  H. 
macradenia  seed  bank  dynamics 
(Bainbridge  1999).  This  population  has 
ranged  in  size  from  120  in  1986  to  just 
a  few  dozen  individuals  in  the  last  few 
years.  This  unit  is  important  because  it 
currently  supports  a  population  of  H. 
macradenia  and  because  it  is  one  of 
only  seven  populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  As  with 
the  Arana  Gulch  unit,  it  occurs  at  the 
lowest  elevation  of  the  native 
populations  in  the  northern  Monterey 
Bay  area  (40  to  60  ft  in  elevation]  and 
consequently  the  closest  to  the 
influence  of  the  coastal  climate. 
Moreover,  the  two  units  are  within  one 
half  mile  of  each  other  and  therefore 
could  retain  connectivity  between  them. 
This  unit  is  also  important  because  it  is 
one  of  only  three  units  that  is  being 
managed  by  an  agency  that  has  a 
mandate  to  protect  sensitive  resources. 

Unit  F:  Rodeo  Gulch 

Unit  F  consists  of  sloping  alluvial 
deposits  and  adjacent  relatively  flat 
coastal  terrace  prairie  that  straddles  the 
Arana  Gulch  and  Rodeo  Gulch 
drainages  north  of  the  community  of 
Soquel  in  Santa  Cruz  County.  It  is 
bounded  on  the  north,  east  and  south 
sides  by  existing  development:  the 
western  side  is  bounded  by  lands  that 
have  not  been  developed.  This  entire 
unit  of  approximately  11  ha  (27  ac)  is 
on  privately  owned  lands.  This  unit 
includes  a  parcel  that  has  recently  been 
proposed  for  a  housing  development 
known  as  Santa  Cruz  Gardens 
Subdivision  Unit  12  (Denise  Duff\-  and 
Associates  2001):  this  parcel  was 
previously  set  aside  in  a  "temporary 
open  space  easement"  as  mitigation  for 
destroying  a  portion  of  the  H. 
macradenia  population  by  an  earlier 
phase  of  the  development  in  1986 
(Service  2000).  The  current 
development  proposal  calls  for  setting 
aside  approximately  23  ha  (56  ac)  for 
conservation  and  recreation  purposes, 
and  includes  much  of  the  habitat  that 
supports  H.  macradenia.  Salvage  of  soil 
and  a  H.  macradenia  seed  bank  is  being 
proposed  for  another  portion  of  the 
project  site  that  will  be  impacted  by 
development  (Lyons  1999).  This 
population  numbered  approximately  60 
individuals  in  1993;  none  have  been 
observed  since  then.  However,  a  seed 
bank  likely  persists  at  this  site.  This  unit 
is  important  because  of  the  likely 
presence  of  a  H.  macradenia  seed  bank 
and  because  it  is  one  of  only  seven 
populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  In 
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addition,  the  seedbank  for  this 
population,  this  unit  supports  grassland 
habitat  that  provides  for  future 
expansion  of  the  population.  Also,  it  is 
within  one  half  mile  of  the  Soquel  unit, 
and  therefore  could  retain  cormectivity 
between  the  units. 

Unit  G:  Soquel 

Unit  G  consists  of  grasslands  on 
sloping  alluvial  deposits  and  adjacent 
relatively  flat  coastal  terrace  prairie  that 
straddles  Rodeo  Gulch  and  Soquel 
Creek  drainages  north  of  the  community 
of  Soquel  in  Santa  Cruz  County.  It  is 
bounded  on  the  north,  east,  and  south 
sides  by  existing  development:  the 
western  side  is  bounded  by  lands  that 
have  not  been  developed. 
Approximately  22  ha  (55  ac)  of  this  40 
ha  (100  ac)  unit  is  within  Anna  Jean 
Cummings  Regional  Park  (also  known  as 
O'Neill  Ranch),  which  is  managed  by 
the  County  of  Santa  Cruz,  and  the 
remaining  portion  is  privately  owned. 
On  the  park  lands,  the  population  has 
been  fenced,  and  portions  of  the  habitat 
for  the  plant  is  being  mowed  and  raked 
in  accordance  with  a  management  plan 
(Ecosystems  West  1999;  Joe  Rigney. 
consultant,  pers.  comm.  2001).  The 
County  of  Santa  Cruz  approved  a 
housing  development  for  the  privately 
owned  parcel  (known  as  Tan.  but  now 
called  Seacrest)  in  1997.  The 
development  included  an 
approximately  4  ha  (10  ac)  parcel  to  be 
set  aside  for  conser\'ation  and  a  plan  to 
manage  the  habitat  for  Holocarpha 
macradenia.  Although  part  of  the  same 
population,  the  CNDDB  has  maintained 
two  separate  entries  (O'Neill  and  Tan)  to 
reflect  the  two  land  ownerships.  The 
total  number  of  individuals  in  the 
combined  population  has  never  been 
larger  than  200  individuals,  with  the 
private  parcel  supporting  only  a  portion 
of  those.  To  date,  management  activities 
have  not  resulted  in  an  enhancement  of 
the  population  of  the  species  on  either 
parcel.  This  unit  is  important  because  it 
has  recently  supported  a  population  of 
H.  macradenia  and  the  seed  bank  is  still 
present,  and  because  it  is  one  of  only 
seven  populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay  In 
addition  to  the  seedbank  for  this 
population,  this  unit  supports  grassland 
habitat  that  provides  for  future 
expansion  of  the  population.  Also,  it  is 
within  one  half  mile  of  the  Rodeo  Gulch 
unit,  and  therefore  could  retain 
connectivity  between  the  units. 
Moreover,  the  acreage  in  Anna  Jean 
Cummings  Park  represents  one  of  the 
best  remaining  fragments  of  habitat  on 
which  to  attempt  recovery  activities  for 
H.  macradenia.  as  it  has  been  subject  to 


fewer  impacts  than  other  sites  and  is 
managed  by  a  public  agency  that  is 
concerned  about  sensitive  resources. 

Unit  H:  Porter  Gulch 

Unit  H  consists  of  grasslands  on 
gently  sloping  alluvial  deposits  derived 
from  a  coastal  terrace  that  straddles  the 
Bates  Creek  and  Porter  Gulch  drainages 
north  of  the  community  of  Soquel  in 
Santa  Cruz  County.  It  is  bounded  on  all 
sides  by  undeveloped  lands.  This  entire 
unit  of  approximately  14  ha  (35  ac)  is 
on  privately  owned  lands  The 
population  of  Holocarpha  macradenia 
at  this  site  includes  an  approximately  12 
ha  (30  ac)  parcel  that  was  proposed  for 
a  lot  split.  A  management  plan  for  the 
species  was  developed  as  part  of  the 
proposed  split  (Greening  Associates 
1995);  however,  the  management  plan 
for  H.  macradenia  has  not  been  fully 
implemented.  This  unit  also  includes 
adjacent  coastal  prairie  habitat,  of  which 
approximately  7  ha  (9  ac)  was  deeded  in 
2001  to  the  Land  Trust  of  Santa  Cruz 
County  for  preservation.  In  1993.  the 
population  of  H  macradenia  numbered 
approximately  1.500  individuals  The 
population  numbered  only  several 
hundred  individuals  in  2001  when  the 
site  was  observed  to  support  a  large 
cover  of  rattlesnake  grass  that  likely 
competed  with  H  macradenia  (C 
Rutherford.  Service,  pers  obs.,  2001). 
This  unit  is  important  because  it 
currently  supports  a  population  of  H 
macradenia.  and  because  it  is  one  of 
only  seven  populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  Also, 
along  with  the  Graham  Hill  unit,  this 
one  occurs  at  the  highest  elevation  of 
the  native  populations  (400  ft  in 
elevation)  and  consequently  the  farthest 
away  from  the  influence  of  the  coastal 
climate.  Preserving  genetic  variability 
within  the  species  that  has  allowed  it  to 
adapt  to  these  slightly  different 
envirorunental  conditions  would  be 
important  for  the  long-term  survival  and 
conservation  of  the  species. 

Watsonville  Area  Units 

Unit  1:  Watsonville 

Unit  1  consists  of  a  complex  of 
grasslands  and  low-lying  drainages  on 
alluvial  fans  and  marine  terraces  west  of 
the  city  of  Watsonville  in  Santa  Cruz 
County.  The  northern  and  eastern 
boundaries  reach  toward  the  Corralitos 
Creek  drainage  except  where  it  runs  up 
against  existing  development.  The 
southeastern  and  southern  boundary  is 
formed  by  the  Pajaro  River  drainage 
The  western  boundary  is  formed  by  the 
Harkins  Slough  drainage  and  then 
generally  follows  Buena  Vista  Drive 


north  until  it  intersects  with  the 
northern  perimeter  of  the  Watsonville 
.\irport  (Airport).  This  unit  excludes 
paved  areas  of  the  Airport,  but  includes 
the  unpaved  portions  surrounding  the 
runways  This  approximately  662  ha 
(1.634  ac)  unit  is  partly  owned  bv  the 
City  of  Watsonville  (the  Airport) 
(approximately  135  ha  (330  ac));  a  small 
portion  is  under  easement  to  the 
California  Department  of  Transportation 
(approximately  8  ha  (20  ac});  a  portion 
IS  designated  as  a  Reserve  by  the  CDFG 
(approximately  16  ha  (40  ac));  and  the 
remaining  portion  is  privately  owned 
(approximately  504  ha  (1,245  ac))  This 
unit  overlaps  in  part  with  an  area  that 
IS  targeted  for  regional  conservation 
planning  by  the  CDFG  Through  its 
Conceptual  Area  Protection  Plan 
process.  CDFG,  along  with  other 
Federal,  State,  and  local  agencies  and 
organizations,  are  is  identifying 
opportunities  to  preserve  sensitive 
species  and  habitats,  including  the 
Harkins  Slough  and  Watsonville  Slough 
wetlands  and  adjacent  habitats  (J. 
DeWald.  m  litt.  2001).  This  unit  is 
important  because  it  currently  supports 
multiple  populations  of  H.  macradenia 
including  the  populations  known  from 
the  Airport.  Harkins  Slough.  Apple  Hill, 
and  Bay  Breeze;  this  unit  also  supports 
grassland  habitat  that  is  important  for 
the  expansion  of  existing  populations 
and  for  maintaining  connectivity 
between  the  populations.  It  is  also  one 
of  only  three  areas  that  support 
populations  of  H  macradenia  that  are 
found  in  the  central  Monterey  Bay  area 
and  in  the  southern  end  of  the  range  of 
the  species  Preser\ing  any  genetic 
variability  within  the  species  that  has 
allowed  it  to  adapt  to  these  slightly 
different  environmental  conditions  is 
important  for  the  long-term  survival  and 
conservation  of  the  species. 

Unit  J:  Casserly 

Unit  J  consists  of  open  patches  of 
grassland  interspersed  with  golf  course 
greens,  cattle  pastures,  croplands,  and 
orchards.  This  entire  unit  of 
approximately  450  ha  (1,110  ac)  consists 
of  privately  owned  lands  It  is  the  unit 
for  which  the  least  amount  of 
information  is  available,  particularly 
with  respect  to  the  extent  of  existing 
land  uses  in  the  area  that  support  the 
primary  constituent  elements  The 
Spring  Hills  population  oi  Holocarpha 
macradenia  occurs  within  this  unit  The 
population  numbered  approximately 
4.000  individuals  in  1990;  the 
population  was  obsened  in  1995  and 
2001.  though  not  counted  The 
population  was  fragmented  by 
development  of  the  Spring  Hills  Golf 
Course,  and  now  consists  of  five 
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separate  occurrences.  This  unit  is 
important  because  it  currently  supports 
multiple  occurrences  of//,  macmdenia 
that  are  found  in  the  Monterev  Bav  area. 
including  the  five  populations  known 
from  the  Spring  Hills  Golf  Course.  This 
unit  also  supports  grassland  habitat  that 
IS  important  for  the  expansion  of 
existing  populations,  and  for 
maintaining  connectivity  between  these 
populations.  It  is  one  of  only  three  areas 
that  support  populations  of  H. 
macmdenia  that  are  found  in  the  central 
Monterey  Bay  area  and  in  the  southern 
end  of  the  range  of  the  species  as  well 
as  the  most  inland  distribution  of  the 
species  Preserv  ing  genetic  variability 
within  the  species  that  has  allowed  it  to 
adapt  to  these  slightly  different 
environmental  conditions  would  be 
importdiit  for  the  long-term  survival  and 
conservation  of  the  species. 

Unit  K:  Elkhorn 

Unit  K  consists  of  sloping  terrain  on 
the  edges  of  a  coastal  terrace,  just  south 


of  the  Pajaro  River  in  northern  Monterey 
County.  The  population  of  Holocarpha 
macmdenia  that  is  found  here  is 
unusual  in  that  it  occurs  on  a  canyon 
bottom;  it  is  also  the  only  population 
that  occurs  primarily  on  the  Santa  Ynez 
soil  series.  This  unit  of  approximately 
6970  ha  (170  ac)  is  privately  owned  by 
the  Elkhorn  Slough  Foundation 
(Foundation).  The  CDFG  holds  a 
conservation  easement  on  an 
approximately  16  ha  (40  ac)  parcel  that 
overlaps  in  part  with  this  unit;  the 
Foundation  is  managing  the  parcel  for 
its  biological  values.  Multiple  Federal. 
State,  and  local  government  and  private 
agencies  have  recently  developed  a 
conservation  plan  for  the  Elkhorn 
Slough  watershed;  this  critical  habitat 
unit  is  within  the  18,210  ha  (45,000  ac) 
area  on  which  the  conservation  plan 
focuses  (Scharffenberger  1999).  In  1993, 
the  population  at  this  site  comprised 
approximatelv  3,200  individuals 
(CNDDB  2001).  This  unit  is  important 


because  it  currently  supports  a 
population  of  H.  macmdenia  and 
because  it  is  one  of  only  three  areas  that 
support  populations  of  H.  macmdenia 
that  are  found  on  the  central  Monterev 
Bay  area  and  in  the  southern  end  of  the 
range  of  the  species.  Also,  this  is  the 
only  populations  that  occurs  primarilv 
on  the  Santa  Ynez  soil  series.  Preserving 
any  genetic  variability  within  the 
species  that  has  allowed  it  to  adapt  to 
these  slightly  different  environmental 
conditions  is  important  for  the  long- 
term  survival  and  conservation  of  the 
species.  In  addition  to  the  current 
population,  this  unit  comprises 
grassland  habitat  that  is  important  for 
the  expansion  of  the  population. 

The  approximate  areas  of  proposed 
critical  habitat  by  land  ownership  are 
shown  in  Table  1.  I^nds  proposed  are 
under  private,  county.  State,  and 
Federal  jurisdiction. 


Table  1  .—Approximate  Areas,  Given  in  Hectares  (ha)  and  Acres  (ac)^  of  Proposed  Critical  Habitat  for 

Holocarpha  Macradenia  by  Land  Ownership 


Unit  name 


A  Mezue 


B  Graham  Hill  . 

C  De  Laveaga 

D  Arana  Gulch 

E  Twin  Lakes 

F  Rodeo  Gulch 

G  Sequel    

H  Porter  Gulch 


I  Watsonville 


J  Casserly 


K    Elkhorn 


Total 


State 


Oha 
(Oac) 

Oha 
(Oac) 

3ha 
(7ac) 

Oha 

(Oac) 

10  ha 

(26  ac) 

Oha 
(Oac) 

Oha 
(Oac) 

Oha 

(Oac) 

24  ha 

(60  ac) 

Oha 
(Oac) 

Oha 
(Oac) 


Private 


37  ha 
(93  ac) 


Oha 
(Oac) 
14  ha 
(35  ac) 
Oha 
(Oac) 
Oha 
(Oac) 
Oha 
(Oac) 
11  ha 
(27  ac) 
18  ha 
(45  ac) 
14  ha 
(35  ac) 
504  ha 
(1,245  ac) 
450  ha 
(1,110  ac) 
69  ha 
(170  ac) 


1,081  ha 

(2.667  ac) 


County/City 


Federal 


Total 


(- 

61  ha   ' 
(150  ac) 
Oha 
(Oac) 
Oha 
(Oac) 
26  ha 
(65  ac) 
Oha   ' 
(Oac) 
Oha 
(Oac) 
22  ha 
(55  ac) 
Oha 
(Oac) 
134  ha 
(330  ac) 
0  ha   I 
(0  ac)  I 
Oha 
(Oac) 


243  ha 

(600  ac) 


Oha 

61  ha 

(Oac) 

(150  ac) 

Oha 

14  ha 

(Oac) 

(35  ac) 

Oha 

3  ha 

(Oac) 

(7ac) 

Oha 

26  ha 

(Oac) 

(65  ac) 

Oha 

10  ha 

(Oac) 

(26  ac) 

Oha 

11  ha 

(Oac) 

(27  ac) 

Oha 

40  ha 

(Oac) 

(100  ac) 

Oha 

14  ha 

(Oac) 

(35  ac) 

Oha 

662  ha 

(Oac) 

(1,635  ac) 

Oha 

450  ha 

(Oac) 

(1.110  ac) 

Oha 

69  ha 

(Oac) 

(170  ac) 

Oha 

1,360  ha 

(Oac) 

(3,360  ac) 

'  Approximate  acres  from  GIS  map  data  have  been  converted  to  hectares  (i  ha  =  2  47  ac)  Based  on  the  level  of  imprecision  of  mapping  ap- 
proximate hectares  and  acres  greater  than  or  equal  to  30  (>  30)  have  tjeen  rounded  to  the  nearest  5;  totals  are  sums  of  columos  and  rows. 


Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 


conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include. 


but  are  not  limited  to,  alterations 
adversely  modif>'ing  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
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apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  cany  out  do  not 
destroy  or  adversely  modif\-  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  the  survival  and 
recover)-  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  .\ct  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed 
action(s).  The  conservation  measures  in 
a  conference  report  are  advisor*'.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation  we  w'ould  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 


implemented  in  a  maimer  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  van.-  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarlv  variable 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionar>-  involvement  or  control 
over  the  action  or  such  discretionary- 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modif\-  or  destroy  proposed 
critical  habitat. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402  14. 
as  if  critical  habitat  were  designated  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

Activities  on  private.  State,  county,  or 
lands  under  local  jurisdictions  requiring 
a  permit  from  a  Federal  agency,  such  as 
a  permit  from  the  Corps  under  .section 
404  of  the  Clean  Water  .^ct.  a  section 
10(a)(1)(B)  permit  from  the  Service,  or 
some  other  Federal  action,  including 
funding  (e.g..  National  Guard  Bureau  or 
FAA  funding),  will  continue  to  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat  and 
actions  on  non-Federal  and  pnvate 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation 

Section  4(b)(8)  of  the  .^ct  requires  us 
to  evaluate  briefly  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modif\-  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modifv  critical  habitat 


include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recover.-  of  Holocarpha 
macmdenia  Within  critical  habitat,  this 
pertains  only  to  those  areas  containing 
the  primary  constituent  elements  We 
note  that  such  acti\-ities  mav  also 
leopardize  the  continued  existence  of 
the  species 

To  properly  portrav  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  cntical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modif\-ing  the 
listed  species'  critical  habitat  .Actions 
likely  to  "jeopardize  the  continued 
existence  "  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  sur\'ival  and 
recover.-  Actions  likely  to  "destToy  or 
adversely  modifv"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  sur\'ival 
and  recover.-  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modif)  critical  habitat  would  almost 
always  result  in  leopardy  to  the  species 
concerned,  particularly  when  the 
species  is  present  in  the  area  of  the 
proposed  action.  When  the  species  is 
present  in  an  area,  designation  of 
critical  habitat  for  Holocarpha 
macmdenia  is  not  likely  to  result  in 
regulator.-  requirements  above  those 
already  in  place  due  tn  the  presence  of 
the  listed  species  When  the  species  is 
not  present  in  an  ared  designation  of 
critical  habitat  for  Holocarpha 
macmdenia  mav  result  in  an  additional 
regulator,  burden  when  a  federal  nexus 
exists 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modifv  critical 
habitat  for  Holocarpha  macmdenia 
include,  but  are  not  limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  wavs  that  would 
appreciably  alter  or  reduce  the  quality 
or  quantity  of  surface  and  subsurface 
flow-  of  water  needed  to  maintain  the 
coastal  terrace  prairie  habitat  Sue  h 
activities  adverse  to  Holocarpha 
macmdenia  could  include,  but  are  not 
limited  to.  maintaining  an  unnatural  fire 
regime  either  through  fire  suppression 
or  prescribed  fires  that  are  too  frequent 
or  poorly-timed;  residential  and 
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commercial  development,  including 
road  building  and  golf  course 
installations;  agricultural  activities, 
including  orchardry.  viticulture,  row 
crops,  and  livestock  grazing;  and 
vegetation  manipulation  such  as 
harvesting  firewood  in  the  watershed 
upslope  from  H  macradenia: 

12)  Activities  that  appreciably  degrade 
or  destroy  coastal  terrace  prairie  habitat, 
including  but  not  limited  to  livestock 
grazing,  clearing,  discing,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  and  heavy  recreational  use.  As 
noted  earlier  in  the  rule,  some  form  of 
grazing  mav  be  helpful  if  it  maintains 
open  habitat  and  decreases  competition 
from  other  species. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  404  permits  from  the  U.S.  Army 
Corps  of  Engineers  or  permits  from 
other  Federal  agencies  such  as  Housing 
and  Urban  Development.  California 
,\rmy  National  Guard  activities  funded 
bv  the  National  Guard  Bureau  on  their 
lands  or  lands  under  their  jurisdiction. 
activities  of  the  Federal  Aviation 
Authority  on  their  lands  or  lands  under 
their  jurisdiction,  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
.Agriculture,  regulation  of  activities 
affecting  point  source  pollution 
discharges  into  waters  of  the  United 
States  by  the  Environmental  Protection 
Agency  under  section  402  of  the  Clean 
Water  Act.  construction  of 
communication  sites  licensed  bv  the 
Federal  Communications  Commission, 
watershed  management  activities  of  the 
.Natural  Resource  Conservation  Service, 
and  authorization  of  Federal  grants  or 
loans  Where  federally  listed  wildlife 
species  occur  on  private  lands  proposed 
for  development,  any  habitat 
(onservation  plans  submitted  bv  the 
applicant  to  secure  a  permit  to  take 
according  to  section  10(a)(1)(B)  of  the 
Act  would  be  subject  to  the  section  7 
consultation  pr(Tcess.  Several  other 
species  that  are  listed  under  the  Act 
occur  in  the  same  general  areas  as 
Holocnrpha  macradenia.  Ohlone  tiger 
beetle  {Ohlone  cicendela)  also  occurs  in 
grassland  habitats,  and  is  in  close 
pro.ximity  to  H  macradenia  in  the 
Rodeo  Gulch  unit.  Two  amphibious 
species,  the  California  red-legged  frog 
[Rana  aurora  draytnnii]  and  the  Santa 
Cruz  long-toed  salamander  [Ambvstoma 
macrodactylum  cmreum)  occur  in 
wetlands  and  adjacent  uplands  in  the 
Watsonvillc  unit  The  Alameda 
whipsnake  [Masticopbis  lateralis 
euryxanthus]  occurs  within  the  Mezue 
unit  in  Contra  Costa  County. 


If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 
NE  nth  Avenue.  Portland,  OR  97232- 
4181  (503/231-6131,  FAX  503/231- 
6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  no  habitat  conservation 
plans  (HCPs)  exist  that  include 
Holocarpha  macradenia  as  a  covered 
species.  In  the  event  that  future  HCPs 
covering  H  macradenia  are  developed 
within  the  boundaries  of  the  designated 
critical  habitat,  we  will  work  with 
applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  maiiagement 
of  habitat  areas  essential  for  the 
conservation  of  this  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modif\ing  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primarv' 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  H. 
macradenia.  The  process  would  also 
enable  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks.  We  will  also 
provide  tt^chnical  assistance  and  work 
closely  with  applicants  throughout  the 
development  of  any  future  HCPs  to 
identify  lands  essential  for  the  long-term 
conservation  of  H  macradenia  and 
appropriate  management  for  those 
lands.  The  take  minimization  and 
mitigation  measures  provided  under 
such  HCPs  would  be  expected  to  protect 
the  essential  habitat  lands  proposed  as 
critical  habitat  in  this  rule. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 


specif\'ing  such  areas  as  critical  habitat. 
VVe  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed. 
we  will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  public  comment  period  on  the 
draft  economic  analysis  and  proposed 
rule  at  that  time. 

Public  Comments  Solicited 

VVe  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefit  of  designation  will  outweigh  any 
threats  to  the  species  due  to  designation: 

(2)  Specific  information  on  the 
amount  and  distribution  of  Holocarpha 
macradenia  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families: 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Holocarpha  macradenia  such 
as  those  derived  from  non-consumptive 
uses  (e.g..  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  'existence 
values',  and  reductions  in 
administrative  costs);  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods:  (1)  You  may  submit 
written  comments  and  information  to 
the  Field  Supervisor  at  the  address 
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provided  in  the  ADDRESSES  section 
above:  (2)  You  may  also  comment  via 
the  electronic  mail  (e-mail)  to 
fwlsctarplant^rl  .Uss.gov.  Please  submit 
e-mail  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  [1018-AG731  and  your 
name  and  return  address  in  your  e-mail 
message."  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message. 
contact  us  directly  by  calling  our 
Ventura  Fish  and  Wildlife  Office  at 
phone  number  805/644-1766.  Please 
note  that  the  Internet  address 
"fwlsctarplante>rl .f\\-s.go\'"  will  be 
closed  out  at  the  termination  of  the 
public  comment  period:  and  (3)  You 
may  hand-deliver  comments  to  our 
Ventura  office  at  2493  Portola  Road. 
Suite  B.  Ventura.  CA. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law. 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif>ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1.  1994  (59  ¥R 
34270).  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  VVe 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
habitat. 


We  will  consider  all  comments  and 
information  received  during  the  60-dav 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  .\c\  provides  for  one  or  more 
public  hearing  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  within  45  days  of  the  date 
of  publication  of  this  proposal  within 
the  Federal  Register  We  will  schedule 
public  hearings  on  this  proposal,  if  any 
are  requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMEffTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule'  What  else  could  we  do  to  make 
this  proposed  rule  easier  to  understand' 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866.  this  document  is  a 
significant  rule  and  was  reviewed  bv  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the  four 
criteria  discussed  below. 

(a)  In  the  economic  analysis,  we  will 
determine  whether  this  rule  will  have 
an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
govenunent 

Holocarpha  macradenia  was  listed  as 
endangered  on  March  20.  2000  Since 
that  time  we  have  conducted,  and  will 
continue  to  conduct,  formal  and 


informal  section  7  consultations  with 
other  Federal  agencies  to  ensure  that 
their  actions  will  not  jeopardize  the 
continued  existence  of  H.  macradenia 
Under  the  Act.  critical  habitat  mav  not 
be  adversely  modified  bv  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2)  Section  7  of  the 
Act  requires  Federal  agencies  to  ensure 
that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  on  our  experience  with  the 
species  and  its  needs,  in  areas  where  the 
species  is  present  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  would  also 
likely  be  considered  as  jeopardv  to  the 
species  under  the  .Act 

Accordingly,  in  areas  where  the 
species  is  present,  we  do  not  expect  the 
designation  of  critical  habitat  to  have 
any  incremental  impacts  on  what 
actions  ma\  or  ma\'  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  The  designation  of  areas  as 
critical  habitat  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation, 
may  have  impacts  on  what  actions  mav 
or  may  not  be  conducted  bv  Federal 
agencies  or  non-Federal  persons  who 
receive  Federal  authorization  or  funding 
that  are  not  attributable  to  the  species 
listing  V\'e  will  evaluate  any  impact 
through  our  economic  analysis  (under 
section  4  of  the  Act:  see  Economic 
Analysis  section  of  this  rule)  Non- 
federal persons  who  do  not  have  a 
Federal  sponsorship  of  their  actions  are 
not  restricted  by  the  designation  of 
critical  habitat. 

(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies" 
actions  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  Holocarpha 
macradenia  since  its  listing  in  2000. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is 
expected  to  impose  few.  if  any. 
additional  restrictions  to  those  that 
currently  exist  when  the  species  is 
present  We  will  evaluate  any  impact  of 
designating  areas  where  Section  7 
consultations  would  not  ha\e  occurred 
but  for  the  critical  habitat  designation 
through  our  economic  analysis.  Because 
of  the  potential  impacts  on  other 
Federal  agency  activities,  will  continue 
to  review  this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 
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(c)  This  proposed  rule,  if  made  Final, 
is  not  expected  to  significantly  impact 
entitlements,  grants,  user  fees,  loan 
[irograms.  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
(  urrently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and. 


as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects  in  areas  where  the 
species  is  present  on  any  Federal 
entitlement,  grant,  or  loan  programs.  We 
will  evaluate  any  impact  of  designating 


areas  where  Section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  through  our 
economic  analysis. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and.  as  a  result,  this  rule  has  undergone 
OMB  review. 


Table  2.— Impacts  of  Holocarpha  Macradenia  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  aflected  by  species  listing  only 


Additional  activities  potentially  af- 
fected by  critical  habitat  designa- 
tion ' 


Federal     Activities     Potentially     Af- 
fected ' 


Private  or  ottier  non-Federal  Activi- 
ties Potentially  Affected^ 


Activities  conducted  by  the  Army  Corps  of  Engineers,  the  National 
Guard  Bureau  the  Federal  Aviation  Authority,  the  Natural  Re- 
source Conservation  Service,  the  Department  of  Housing  and 
Urban  Development  and  any  other  Federal  Agencies,  including 
but  are  not  limited  to  (1)  altenng  watershed  charactenstics  in  ways 
that  would  appreciably  alter  or  reduce  the  quality  or  quantity  of 
surface  and  subsurface  flow  of  water  need  to  maintain  the  coastal 
terrace  praine  habitat,  thus  adversely  affecting  the  species  and  (2) 
appreciably  degrade  or  destroy  coastal  terrace  prairie  habitat. 

Activities  that  require  a  Federal  action  (permit,  authonzation,  or  fund- 
ing) and  may  remove  or  destroy  habitat  for  Holocarpha 
macradenia  by  mechanical,  chemical,  or  other  means  or  appre- 
ciably decrease  babitat  value  or  quality  through  indirect  effects 
(eg.,  edge  effects,  invasion  of  exotic  plants  or  animals,  fragmenta- 
tion of  habitat) 


Activities  by  these  Federal  Agen- 
cies in  designated  areas  where 
section  7  consuttations  would 
not  have  occurred  but  for  the 
critical  habitat  designation. 


Funding,'  authorization,  or  permit- 
ting actions  by  Federal  Agen- 
cies in  designated  areas  where 
section  7  consultations  would 
not  have  occurred  but  for  the 
critical  habitat  designation 


'  This  column  represents  activities  potentially  aflected  by 
ing  the  species 
-"Activities  initinted  by  a  Federal  agency 
3  Activities  initiated  by  a  pnvate  or  other  non-Federal  entit  i 


he  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
that  may  need  Federal  authonzation  or  funding 


Regulatory  Flexibility  Act  15  U.S.C  601 
et  !>eq.  I 

Under  the  Reoulator>'  Flexibility  Act 
(5  U,S,C,  601  et  seq..  as  amended  by  the 
Small  Business  Regulaton'  Enforcement 
.■\ct  (SBREFA)  of  1996).  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulators' 
flexihilitv  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  [i.e.. 
small  businesses,  small  organizations, 
tind  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatorv 
Flexibility  Act  to  require  Federal 
agencies  tn  provide  a  statement  of  the 
factual  basis  for  certifying  that  rule  will 
not  have  a  significant  economic  effect 
(in  d  substantial  number  of  small 
entities,  SBREF.-\  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  rule,  we  are  certif}ing  that  the 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
Thf-  foUcnving  discussion  explains  our 
rationdlo. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 


governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  S5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
S27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
Sll,5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  5750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  vv'buld  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 


individually  to  each  industr\-  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
ven,'  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement:  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies:  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  are  alreadv 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Holocarpha  macradenia  If 
this  critical  habitat  designation  is 
finalized.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat. 
However,  we  do  not  believe  this  will 
result  in  any  additional  regulator.' 
burden  on  Federal  agencies  or  their 
applicants  because  consultation  would 
already  be  required  due  to  the  presence 
of  the  listed  species,  and  the  duty  to 
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avoid  adverse  modification  of  critical 
habitat  would  not  trigger  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species 

Even  if^the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  we  have  only 
completed  a  single  informal  conference 
on  Holocarpha  macradenia  since  it  was 
proposed  for  listing  Since  it  was 
determined  that  the  project  is  not  likely 
to  adversely  affect  H.  macradenia.  we 
did  not  need  to  convert  the  informal 
conference  to  a  biological  opinion.  As  a 
result,  the  requirement  to  reinitiate 
consultation  for  ongoing  projects  will 
not  affect  a  substantial  number  of  small 
entities. 

When  the  species  is  clearlv  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act.  Because  Holocarpha  macradenia 
has  been  listed  only  a  relatively  short 
time  and  there  have  been  few  activities 
with  Federal  involvement  in  these  areas 
during  this  time,  there  is  not  a  detailed 
histor\'  of  consultations  based  on  the 
listed  of  this  species.  As  mentioned 
above,  we  have  conducted  only  a  single, 
informal  conference,  and  no  formal 
consultations  at  all.  As  a  result,  we  can 
not  easily  identify  future  consultations 
that  may  be  due  to  the  listing  of  the 
species  or  the  increment  of  additional 
consultations  that  may  be  required  by 
this  critical  habitat  designation. 
Therefore,  for  the  purposes  of  this 
review  and  certification  under  the 
Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  consultations 
in  the  area  proposed  as  critical  habitat 
will  be  due  to  the  critical  habitat 
designation. 

Outside  the  existing  developed  areas, 
the  projected  land  uses  for  the  majority 
of  the  proposed  critical  habitat  consist 
of  recreation,  militar>'  storage,  housing 
development,  agriculture,  cattle  grazing, 
conservation  lands  for  natural  resource 
values,  and  possible  airport  expansion. 
Of  the  11  critical  habitat  units  identified 
in  this  proposed  rule,  9  consist  of  fewer 
than  10  parcels  each,  and  6  of  these  are 
only  3  parcels  or  fewer.  Future 
development  is  not  likely  in  six  of  these 
nine  units  because  they  are  primarily 
park  lands  or  lands  dedicated  to 
conservation.  Future  development  has 
already  been  permitted  in  the  remaining 
three  of  these  nine  units;  in  these  cases, 
we  are  coordinating  with  the 
appropriate  State,  County,  and  City 


agencies.  We  do  not  anticipate  that  this 
designation  of  critical  habitat,  if 
finalized,  will  result  in  any  additional 
regulatory  impacts  on  development 
projects  already  permitted  m  these 
units,  and  we  are  not  aware  of  any 
Federal  activities  in  these  units  that 
would  require  consultation  or 
reinitiation  of  already-completed 
consultations  for  ongoing  projects.  As 
these  three  units  are  smjdl  (35  acres  or 
less),  it  is  unlikely  that  additional 
development  beyond  that  already 
permitted  could  occur  here. 

The  two  remaining  units  are 
significantly  larger  in  acreage  and 
therefore  encompass  a  more  diverse 
array  of  possible  future  land  uses.  At  the 
current  time,  the  1,110-acre  Casserly 
unit  consists  of  lands  primarilv 
designated  for  non-commercial 
agriculture,  and  includes  hobby  farms, 
rural  residences,  cattle  grazing,  and 
small  animal  husbandry  It  also  includes 
two  golf  courses.  Lands  within  this  unit 
may  be  developed  in  the  future, 
although  we  are  not  aware  of  any  plans 
for  development  at  this  time.  The  1.635- 
acre  Watsonville  unit  primarily  consists 
of  lands  zoned  for  commercial 
agricultiire,  including  row  crops  as  well 
as  cattle  grazing  The  remaining  portion 
of  the  unit  is  within  the  city  limits  of 
the  City  of  Watsonville.  We  are  aware  of 
several  possible  future  projects  in  this 
unit,  including  airport  expansion,  a  high 
school  development,  FHWA  highway 
projects  (such  as  rebuilding  bridges  or 
widening  freeways),  and  housing 
development.  Future  development 
projects  in  this  area  will  also  be  affected 
by  coastal  zone  permitting  and  other 
State  and  local  planning  and  zoning 
requirements 

Several  of  these  projects  may  have 
Federal  involvement;  including  the 
airport  expansion  that  is  being  funded 
and  permitted  by  the  FAA;  a  high 
school  development  that  mav 
recommend  section  404  authorizations 
from  the  ACOE  and  an  incidental  fake 
permit,  pursuant  to  section  10(a){l)(Bj 
of  the  Act,  from  the  Service;  housing 
developments  that  may  require  404 
authorizations;  and  watershed  and 
restoration  management  projects 
sponsored  by  NRCS  The  requirement  in 
section  7(a)(2)  to  avoid  jeopardizing 
listed  species  and  destroying  or 
adversely  modifying  designated  critical 
habitat  may  result  in  Federal  agencies 
requiring  certain  modifications  to 
proposed  projects 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 


a  species  or  adversely  modify  its  cntical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives     Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economicallv  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
cntical  habitat  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identif\'  reasonable  and 
prudent  measures  designed  to  minimize 
(he  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionarv  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effects  to  critical  habitat.  We 
may  also  identify  discretionarv' 
conservation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recover.'  plans  or  to  develop 
information  that  could  contribute  to  the 
recovery'  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects-including  those 
that,  in  their  initial  proposed  form, 
would  result  in  (eopardy  or  adverse 
modification  determinations  in  section 
7  consultations-can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authonty  of  the  Federal  agencv 
involved  in  the  consultation  As  we 
have  a  very  limited  consultation  history 
for  Holocarpha  macradenia.  we  can 
only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives 
These  are  based  on  our  understanding  of 


57540 


Federal  Register/ Vol.  66,  No.  221 /Thursday,  November  15,  2001 /Proposed  Rules 


the  needs  of  the  species  and  the  threats 
it  faces,  especially  as  described  in  the 
final  listing  rule  and  in  this  proposed 
critical  habitat  designation,  as  well  as 
our  experience  with  similar  listed  plants 
in  California,  in  addition,  the  State  of 
California  listed  Holocarpha 
macradenia  as  an  endangered  species 
under  the  California  Endangered 
Species  Act  in  1979.  and  we  have  also 
considered  the  kinds  of  actions  required 
through  State  consultations  for  this 
species.  The  kinds  of  actions  that  may 
be  included  in  future  reasonable  and 
prudent  alternatives  include 
conservation  set-asides,  management  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
construction  of  protective  fencing,  and 
regular  monitoring.  These  measures  are 
not  likelv  to  result  in  a  significant 
economic  impact  to  project  proponents. 

.•\s  required  under  section  4(b)(2)  of 
the  Act.  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation. 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed.  In  the 
absence  of  this  economic  analvsis.  we 
have  reviewed  our  previously  published 
analyses  of  the  likely  economic:  impacts 
of  designating  critical  habitat  for  similar 
plant  species  found  in  similar  areas, 
especially  Chonzanthe  rnbusta  var. 
hartnegn  (Scotts  Valley  spineflower). 
Like  Holocarpha  macradenia,  C. 
rnbusta  var.  hartwfffii  is  a  native  species 
restricted  to  certain  specific  habitat 
types  along  the  central  coast  of 
California;  the  two  species  face  similar 
threats,  and  require  similar  protective 
and  c:onservation  measures.  Several  of 
the  units  pnjposed  as  critical  habitat  for 
C.  robusta  var.  hartwpgii  will  likely  face 
the  same  kinds  of  future  land  uses, 
especially  residential  development,  that 
may  occur  in  parts  of  the  area  proposed 
as  critical  habitat  for  //  macradenia. 
Our  high-end  estimate  of  the  economic 
effects  of  designating  one  of  the  units 
ranged  from  SH2.5no  to  S287,500  over 
ten  vears 

In  summary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  It 
would  not  affect  a  substantial  number  of 
small  entities  The  entire  designation 
invt)lve.s  fewer  than  180  parcels;  manv 
of  these  parcels  are  located  in  units 
where  likely  future  land  uses  are  not 
expected  to  result  in  Federal 
involvement  or  section  7  consultations. 
Six  of  the  11  critical  habitat  units 
consist  of  park  lands  or  lands  dedicated 


to  conservation,  and  future  development 
is  already  permitted  in  3  small  units, 
with  additional  Federal  involvement 
unlikely.  Even  in  the  other  units. 
Federal  involvement —  and  thus  section 
7  consultations,  the  only  trigger  for 
economic  impact  under  this  rule — 
would  be  limited  to  a  subset  of  the  area 
proposed;  land  use  in  one  of  these  units 
is  largely  devoted  to  non-commercial 
agriculture,  where  there  is  unlikely  to  be 
any  Federal  involvement.  In  one  unit. 
Federal  activities  could  include  Corps  of 
Engineers  permits,  permits  we  may 
issue  under  section  10(a)(1)(B)  of  the 
Act,  FAA  funding  and  permitting  of 
airport  improvements,  and  voluntary 
watershed  management  and  restoration 
projects  funded  by  NRCS.  This  rule 
would  result  in  required  project 
modifications  only  when  proposed 
Federal  activities  would  adversely 
modifv'  critical  habitat  While  this  may 
occur,  it  is  not  expected  frequently 
enough  to  affect  a  substantial  number  of 
small  entities.  Even  when  it  does  occur, 
we  do  not  expect  it  to  result  in  a 
significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  We  anticipate 
that  the  kinds  of  reasonable  and  prudent 
alternatives  we  would  provide  can 
usually  be  implemented  at  very  low 
cost.  Therefore,  we  are  certifying  that 
the  proposed  designation  of  critical 
habitat  for  Holocarpha  macradenia  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  An  initial  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866.  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.j 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
sea.): 

(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 


extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorization. 
Any  such  activity  will  require  that  the 
Federal  agency  ensure  that  the  action 
will  not  adversely  modifv-  or  destroy 
designated  critical  habitat. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  SlOO  million  or  greater 
in  any  year:  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630.  this  proposed  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  rule  would  not  take 
private  property.  As  discussed  above, 
the  designation  of  critical  habitat  affects 
only  Federal  agency  actions;  it  does  not 
provide  additional  protection  for  the 
species  on  non-Federal  lands  or 
regarding  actions  that  lack  any  Federal 
involvement.  Furthermore,  the  Act 
provides  mechanisms,  through  section  7 
consultation,  to  resolve  apparent 
confiicts  between  proposed  Federal 
actions,  including  Federal  funding  or 
permitting  of  actions  on  private  land, 
and  the  conservation  of  the  species, 
including  avoiding  the  destruction  or 
adverse  modification  of  designated 
critical  habitat.  The  species  was  listed 
on  March  20,  2000.  We  fully  expect  that, 
through  section  7  consultation,  such 
projects  can  be  implemented  consistent 
with  the  conservation  of  the  species; 
therefore,  this  rule  would  not  result  in 
a  takings. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
Where  the  species  is  present,  the 
designation  of  critical  habitat  imposes 
no  additional  restrictions  to  those 
currently  in  place,  and  therefore,  has 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designations  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conser\'ation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
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definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  goverrunents  in  long 
range  planning  (rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur). 

C;^^y  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  Holocarpha 
macradenia. 

Papenx'ork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq  I 

This  rule  does  not  contain  anv  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  recordkeeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number 


\ational  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/ or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment, 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President  s 
memorandum  of  April  29,  1994. 
"Govemraent-to-Govemment  Relations 
With  Native  .American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175.  and  512  DM  2.  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Holocarpha  macradenia  because  they 
do  not  support  populations,  nor  do  they 
provide  essential  habitat  Therefore, 
critical  habitat  for  Holocarpha 
macradenia  has  not  been  designated  on 
Tribal  lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation 

Proposed  Regulation  Promulgation 

Accordingly,  wp  propose  to  amend 
part  17,  subchapter  B  of  chapter  I.  title 
50  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— {AMENDED] 

1  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted, 

2  In  §  17.12(h)  revise  the  entr>-  for 
Holocarpha  macradenia  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

§17.12     Endangered  and  ttireatened  plants 

»  »         * 

(h)  *   *   * 


•         » 


Species 


Scientific  name 


Common  name 


FLOWERING  PLANTS 


Histonc  Range 


Family 


Status 


When    Cntical  habi-        Special 
listed  tat  rules 


Holocarpha 
macradenia 


Santa  Cruz  tarptant         U.S.A.  (CA)  Asteraceae-Sunflower     T 


690 


17.96(b) 


NA 


3.  In  §  1 7.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7. 
2000.  add  critical  habitat  for  the  Santa 
Cmz  tarplant  (Holocarpha  macradenia) 
under  paragraph  fb)  by  adding  an  entn- 
for  Holocarpha  macradenia  in 
alphabetical  order  under  Family 
Asteraceae  to  read  as  follows: 

§  1 7.96    Critical  habitat— plants, 

*         •         *         •         • 

(b)*  *  * 


Family  Asteraceae:  Holocarpha 
macradenia  (Santa  Cruz  tarplant) 

(1)  Critical  habitat  units  are  depicted 
for  Contra  Costa.  Santa  Cruz,  and 
Monterey  counties,  Califomia.  on  the 
maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Holocarpha 
macradenia  are  the  habitat  components 
that  provide: 

(i)  Soils  associated  with  coastal 
terraces  prairies,  including  the 
Watsonville.  Tierra.  Elkhom.  Santa  Inez, 
and  Pinto  series. 


(ii)  Plant  communities  that  support 
associated  species,  including  native 
grasses  such  as  S'assella  sp.(needlegrass) 
and  Dantbonia  califnrnica  (Califomia 
oatgrass):  native  herbaceous  species 
such  as  members  of  the  genus 
Hemizonia  (other  tarplantsl,  Perideridia 
gairdnen  (Gairdners  yampah). 
Plagiobothrvs  diffusus  (San  Francisco 
popcorn  flower),  and  Tnfolium 
buckwestiorum  (Santa  Cruz  clover):  and 

(iii)  Physical  processes,  particularly 
soils  and  hydrologir  processes,  that 
maintain  the  soil  structure  and 
hydrology  that  produce  the  seasonally 
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saturated  soils  characteristic  of 
Holocarpha  mac  mdenni  habitat. 

(:?)  Oitical  habitat  does  not  include 
existing  features  and  structures,  such  < 
buildings,  roads,  aqueducts,  raUroads. 
airport  runways  and  buildings,  other 


paved  areas,  lawns,  and  other  urban 
landscaped  areas  not  containing  one  or 

more  of  the  f)rinirir\  i  unstiuient 
elenu'n's 

'A    (>:tn  ai  Habitat  Mdp  Units. 

u!  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 


quadrangles  obtained  from  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  Proposed  critical  habitat  units 
were  then  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 

(ii)  Map  1 — Index  map  follows: 


Mann 


Santa  Cicra 


Map  9 


Map  6 

Map  3  Map  7 


Map  5 


Map  10 


Map  8 


Mont  fey 


1C 


2C 


X    Miles 


Map  1  -  Index  Map  of  (  ritioal  Habitat 

Proposed  for  the 

Santa  Cm/  larplant 


k 
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(5)  I'mt  A:  Mezue.  Contra  Costa 
County.  California   (i)  From  USGS 
1:24.000  quadrangle  map  Richmond 
Lands  bounded  by  the  following  L'TM 
zone  10  N.ADSa  coordinates  {E.  N] 
562047. 4199460;  562049.  4199550. 
562048. 4199580: 562054.  4199610: 
562056, 4199670; 562069.  4199730; 
562084, 4199760; 562114.  4199790: 
562150. 4199790;  562185,  4199800: 
562230,  4199800;  562270.  4199800: 
562294. 4199800;  562324,  4199800; 
562357, 4199820:  562382, 4199840; 
562403. 4199860: 562461,  4199870: 
562543. 4199840; 562574. 4199820; 
562611.4199790; 562698.4199720; 


562-12. 
562719, 
56270", 
562694. 
562679, 
562679. 
562675. 
562686. 
562668. 
562669. 
562672. 
562681. 
562643. 
562594. 
562531, 
562460, 


4199700: 
4199680. 
4199640: 
4199600; 
4199550; 
4199440: 
4199340: 
4199190; 
4199110; 
4199000: 
4198950; 
4198870; 
4198840: 
4198820: 
4198790; 
4198790; 


562718, 

56271" 

562700, 

562685, 

562682, 

562678, 

562681, 

562673. 

562669, 

562670. 

562679. 

5G2660, 

562615. 

562557, 

562496, 

562413, 


4199690 

41996"0 
4199620 
4199580 
4199490 
4199390 
4199300 
4199160 
4199070 
4198970 
4198910 
4198860 
4198840 
4198800 
4198780 
4198780 


562366, 

562236, 

562128, 

562096, 

5620-7 

562041, 

562051. 

562054, 

562037, 

562061. 

562068 

562048, 

562027 

562047, 

(ii)  M 


4198800, 
4198870; 
4198910: 
4198950: 
4198960, 
4198970, 
4199030: 
4199070, 
4199110: 
41991"0. 
4199230. 
4199280. 
4199340. 
4199460 
ap  2-rnit 


562  309 

562188. 

562101. 

562091, 

562060 

562044, 

562057 

562038, 

56204  3, 

562065 

562065. 

562035. 

562026, 


4 1988 10 
4198890 
4198940 
4198960 
4198960 
4198990 
4199060 
4 1 99090 
4199130 
4199190 
41992  50 
4199310 
41993-0 


A  fcjiiows 


I 
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0.5 


06 


•n^ 


Map  2  -  Unit  A:  Critical  Habitat 

Proposed  for  the 

Santa  Cruz  Tarplant 


1     MJiM 


I 


Unit  B:  Graham  Hill.  Santa  Cruz  4096130: 

County.  California,  (i)  From  USGS  4096100; 

1:24,000  quadrangle  map  Felton.  Lands  4096180: 

bounded  by  the  followmg  UTM  zone  10  4096280: 

NAD83  coordinates  (E.  N)  585905,  4096350; 

4096930; 585915.  4096850:  585930,  4096430; 


585912.  4096110:  585868 
585833, 4096130;  585817 
585819. 4096240:  585840 
585850. 4096320:  585837 
585810. 4096390.  585749 
585731. 4096480;  585728 


4096550, 585726,  4096610,  585724, 
4096750:  585723,  4096810;  585714 
4096820; 585739  4096850,  585'91, 
4096860;  585839.  4096880,  585905 
4096930 

'ii;  Map  :M'nit  B  fculows 


Q2S 


c^ 


0  i     Mittt 


Map  3  -   Unit  B:  Critical  Habitat 

Proposed  for  the 

Santa  Cruz  Tarplant 


1 


I 
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(7)  I'nit  C.   Dp  Lavfdoa.  Santa  Ouz 
Cciuntv.  Cahfornia  (i)  P'rom  I'SGS 
1.24.000  quddranglo  map  Santa  Cruz 
Lands  bounded  bv  the  following  I'TM 
zone  10  \AD8.^  coordinates  (E.N). 
5884  ^i.  4094810:  5884B8.  4094810; 


.588492 

58852.1. 

5885  iO 

5885J9 

588415. 

588402, 


4094800; 588510. 4094780 
4094760:  5885.'?2  4094740 
4094^10; 58853]. 4094670 
4094h.30;  588520.  4094580 
4094570: 588408,  4094600 
4094620: 588400.  4094640 


588399, 4094660; 588401,  4094690; 
388406, 4094720: 588412.  4094740: 
588413. 4094770; 588416. 4094780: 
588426, 4094800;  588439,  4094810. 

(ii)  Map  4 — Unit  ('  follows: 


C  25    Milei 


Vla|)   4  -   1  nit  (  :  (  ntical  Hnbit;it 

Proposed  for  tJio 

Santa  (  ni/  liir[)lant 


1 
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(8)  Unit  D:  Arana  Gulch.  Santa  Cruz 
County.  California.  From  USGS  1:24,000 
quadrangle  maps  Santa  Cruz  and 
Soque!  Lands  bounded  bv  the  following 
I'TM  zone  10  N'AD83  coorduidtes  lE,  N) 
589295. 4093310:  589315. 4093270: 
589338. 4093210;  589358. 4093170; 
589399, 4093120, 589404.  4093100 
589399. 4093030.  589401. 4092990 
389400. 4092940: 589391.  4092900 
589386. 4092860:  589375. 4092830 
589353. 4092780;  589340. 4092750; 
589340, 4092730:  589325,  4092690: 
589310, 4092640;  589290,  4092600. 
589272. 4092590;  589252. 40925"0: 
589238, 4092550;  589229, 4092530. 
589221. 4092500;  589195,  4092460: 
589161.4092490:  589139.  4092530, 


589120,  4092540.  589108. 4092540. 
589092. 4092510.  589057, 4092450: 
589033  4092400.  588999.  4092360; 
588929.  4092350;  588916.  4092360; 
588894,  4092470.  388891.  4092560 
588890.  4092650:  588919.  4092 "10, 
588946. 4092"30.  388980. 4092"h0. 
589053, 4092880:  589080, 4092950: 
589119  4093040,  589234,  4093080 
5891-8  40932-0,  589181. 4093310, 
589214  4093320;  389245,  4093330 
589268, 4093330:  589295,  4093310 

;9  I'nit  E  Twin  Lakes.  Santa  Cruz 
County.  Cahtornia   From  USGS  1.24,000 
quadrangle  map  Sequel,  Lands  bounded 
h\  th'-  following  I.TM  zone  10  \AD83 
coordinates  E.N'  589964,4091950, 
58996"  4091930  589964,  4091890 
589'JIH  4091800.  589899  4091-8(1 


5898"! , 

589784, 

589722 

58966- 

589640 

589559 

589521 

589522 

589489 

589455. 

589449. 

5894-2 

589465 

589463, 

589506, 

589964 

(10  I 
Unitv  D 


4091 
4091 
4091 

4091 
4091 
4091 
4091 
4091 
4091 
4091 
4091 
4091 
4091 
4091 
4091 
4091 


-(),  'rtS82.-. 
60,  589-44 
50  589h9. 
80  '^hMfv-h 

50,  58961 h 

10  5895  <J 

"^^9521 

5  895  m 

5  H  94  - 1' 

5  H^*4  "  i ; 

0  58^45n 

8  <(i,  -894"  ' 

58M4t>4 

589482 

589522 


hfiO 
620 
820 
-(11 ' 


8bO 
900 
940 

950 


'n::<D.i:,(:  Einu^. 
and  V.  follow: 


4091 "80 
4091-50 
40M1  "(Ml 
4{)91  "-(I 
4091-40 
409  1  bM(i 
40'-'lh40 
40Mlhl(> 
409  1  !-,4  0 
AO'i:~  '{I 
40^1h()(! 
40'Jl84l' 
4(H4 ;  8'-i{l 
4(1M-,  4_(; 

4{HJ-,  M^i! 

Map  5— 
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05 


OS   Miles 


Map  5  -  Units  I)  8f  F:  Critical  Habitat 

Proposed  for  tlie 

Santa  (  niz  larplant 


<A 


(11)  I'nit  F:  Rodeo  Gulch.  Santa  Cruz 
Countw  California.  From  L'SGS  1  24.000 
quadrangle  map  Soquei.  Lands  bounded 
bv  the  following  UTM  zone  10  NAD83 
coordinates (E.  N)  590971,  4094630: 
590995. 4094740:  591007, 4094780: 
591037. 4094830;  591069,  4094860: 
591095, 4094900:  591125,  4094960 
591182, 4094940;  591196, 4094940 
591199, 4094950;  591207,  4094980 
591216, 4095000;  591225, 4095030 
591220, 4095050:  591225,  4095090 
591232, 4095130; 591241. 4095160; 
591252. 4095180;  591265,  4095180: 
591291. 4095170; 591321. 4095140: 
591353, 4095050;  591393,  4094970; 
591301. 4094960;  591293,  4094950, 
591299.  4094910;  591300,  4094850: 
591293, 4094810;  591275,  4094750, 
591252, 4094660;  591224.  4094650; 
591185, 4094630:  591097, 4094630; 
590971.4094630, 

(12)  I'nit  G  Soquei.  Sonta  Cruz 
County.  California 

(i)  Soquei  south  area   From  L'SGS 
1:24,000  quadrangle  maps  Soquei  and 
laurel.  Lands  bounded  bv  the  following 
UTM  zone  10  NAD83  coordmatei  fE.  N) 
592076, 4095040;  592097,  4094850; 
592304, 4094860;  592315,  4094660 
592322. 4094620;  592334.  4094580 
592341. 4094510;  592347.  4094490 
592354. 4094480;  592375.  4094440 
592378. 4094430;  592380,  4094400 
592385,  4094380:  592406,  4094360 
592430, 4094320;  592442,  4094310 


592460, 

592491 

592495. 

592478, 

592452, 

592326. 

592224. 

592204. 

592161. 

592123, 

592105, 

592074. 

592047 

592032, 

592043, 

592043. 

592000, 

591987. 

591957 

591904. 

591853. 

591696. 

591606. 

591596. 

591617. 

591718. 

591759. 

591749. 

591704. 

591651. 

591657, 

591720. 

591736. 

591790. 

591806 


4094300: 
4094280, 
4094190; 
4094180: 
4094200, 
4094210: 
4094110: 
4094110: 
4094140: 
4094590: 
4094630: 
4094690; 
4094  730; 
4094720: 
4094680: 
4094610; 
4094420; 
4094380; 
4094380; 
4094420, 
4094500; 
4094500; 
4094490; 
4094520. 
4094650; 
4094660. 
4094670; 
4094680; 
4094690; 
4094720: 
4094740. 
4094740: 
4094730; 
4094  740; 
4094750: 


592478. 

592494, 

592491, 

592458, 

592442, 

592311, 

592216. 

592165. 

592126. 

592117. 

592087 

592057. 

592036. 

592036. 

592047 

592036 

591994. 

591973, 

591944. 

591855. 

591833. 

591696. 

591597. 

591613. 

591676. 

591751. 

591757, 

591738, 

591656. 

591651, 

591711, 

591726, 

591777, 

591797. 

591819. 


4094290 
4094210 
4094180 
4094180 
4094200 
4094210 
4094110 
4094130 
4094560 
4094610 
4094670 
4094720 
4094730 
4094700 
4094650 
4094550 
4094390 
4094380 
4094380 
4094440 
4094500 
4094440 
4094510 
4094650 
4094660 
4094660 
4094680 
4094690 
4094  710 
4094730 
4094750 
4094730 
4094730 
4094740 
4094~50 


5918,ri.  4094~50:  591845,  4(m4"40 
591856  4094"40:  591935.  4094"4() 
591946,  4094880:  591956  4094'43n, 
591995  4095060:  591998  4nQ5:()0, 
59201"  4095a9()  5m2()=.M  4n^5fif.(). 
592D"6  4045040 

(ii)  Snqupi  north  (jn-c  Fr  in;  1  .^GS 
1:24,000  quadrangle  maps  Stiquel  aid 
Laiirel.  Lands  bounded  bv  the  following 
ITM  zone  10  N.-\D8  i  t  oordmates  (E.  N). 
592050,  4095340.  592094.  4095290: 
592102, 4095240:  592112  4095200, 
592119,  4095200  5921 30  4095200: 
592158. 4095210.  5921 "3  4095220, 
592180, 4095230;  592193, 40952^0, 
592211  4095320.  592218  4095330 
59222"  4095330:  59225"  409533U. 
592275. 4095  330:  592299. 4095330. 
592393. 4095340.  592404,  4095330, 
592411. 4095220:  592423  4095180, 
592425.  4095140.  592414,  40^5130, 
592381.4095120,592290  4095120 
592177,  4095120:  592165  409512() 
592159,  4095120  59214'^  40Q5110 
592138, 4095100,  592129, 4095090: 
592116,  4095090.  592109  4095100 
592041, 4095190,  592009,  4095220, 
591986,  4095240.  591980.  40952"0: 
591970. 4095360.  5919~1. 4095360 
591973. 4095370.  591995,  4095390, 
592012. 4095400.  592021  4095410, 
592031, 4095400,  592046,  40953M0 
592050, 4095340 

{"iS'  I  'nit!^  F  and  (•  ~jp  Map  f — 
L'nits  F  and  (,  fci!!r,ws: 


B4LUNG  C006  WIO-SS-C 


i 
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Map  6  -  Units  F  &  G:  Critical  Habitat 

Proposed  for  the 

Santa  Cruz  Tarplaot 


I^ 


114)  L'nit  H:  Porter  Gulch..  Santa  Cruz  594846,  4095340. 

County.  California,  (i)  From  I'SGS  594842.  4095290: 

1:24.000  quadrangle  maps  Soquel  and  594838.  4095180: 

Laurel  Lands  bounded  by  the  following  594828.4095130: 

LTM  zone  10  NAD83  coordinates  (E,  N]  594800.  4095120; 

594615. 4095600; 594643.  4095630:  594772  4095130; 

594684. 4095640; 594774.  4095680.  594760,  4095140: 

594850. 4095720;  594898.  4095750;  594760.  4095170; 

594929. 4095780;  594958,  4095820;  594779,  4095310; 

59501 7, 4095780; 595008.  4095760,  594856.  4095500. 

594990, 4095720;  594993,  4095700;  594869.  4095540; 

595020. 4095080; 595057, 4095630;  594848, 4095560; 

595081, 4095610; 595068,  4095600;  594833.  4095540; 

595061, 4095590; 595045,  4095580,  594810.  4095500; 

595013. 4095550;  594989, 4095540;  594747. 4095440; 

594967, 4095530; 594929,  4095520;  594689.  4095370; 

594917, 4095520;  594907,  4095500;  594652.  4095370; 

594893. 4095470;  594857. 4095380;  594627.  4095380; 


59484  3. 
594839. 
594835. 
594816, 
594785. 
594765, 
594758. 
594766, 
594819, 
594867, 
594863. 
594837. 
594828. 
594776. 
594718. 
594669. 
594639, 
594622 


4095320 
4095250 
4095150 
4095120 
4095120 
4095130 
4095150 
4095230 
4095420 
4095520 
4095550 
4095550 
4095540 
4095470 
4095410 
4095370 
4095380 
4095400 


594624 
59458" 
594565 
594549 
594518 
59451" 
594498 
594462 
594444 
594441 
59442" 
594411 
594390 
594391 
594457 
594542 
594597 
Ml!  M 


40954 "0. 
4095460. 
4095480: 
4095480. 
40954  70: 
4095440: 
4095430; 
4095430. 
4095420. 
4095390: 
4095380; 
4095390; 
4095440. 
40954^0: 
4095530: 
4095560: 
4095600: 
ap  7 — I'm 


594606 

5945"! 

59455". 

594530, 

594514, 

594  509- 

5944"3, 

594453, 

594442. 

59443^, 

594415. 

594394. 

594390, 

594410, 

594502, 

59459", 

594615, 

t  H  fni:r 


40954"0: 
40954"0 
4095480: 
4095480. 
40954hO 
40954  30, 
4095430. 
4095430, 
4095410. 
4095380, 
4095380. 
4095420. 
4095450, 
4095490. 
4095550; 
4095560: 
4095600 
\vs: 
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Map  7  -  Unit  H:  Critiral  Habitat 

Proposed  for  the 

Santa  C  ruz  I  arplant 


(J^ 


(15)  Unit  I:  Watsonville.  Santa  Cruz 
County.  California,  (i)  Watsonville  north. 
area   From  USGS  1:24,000  quadrangle 
map  Watsonville  West.  Lands  bounded 
by  the  following  UTM  zone  10  N'.\D8.3 
coordinates  (E.  N),  606195.  4088630: 
606299,  40887,30:  606331.  4088750: 
606365,  4088760:  606454,  4088750. 
606492, 4088750; 606515. 4088750: 
606535.  4088760:  606555,  4088800: 
606560, 4088840; 606580, 4088880: 
606607, 4088890;  606660.  4088900: 
606927, 4088910; 606938,  4088530, 
606960, 4088530;  606955,  4088360, 
606955. 4088220;  606829,  4088080 
606708,  4087920;  606689,  4087970 
606652. 4088040; 606596.  4088110 
606522. 4088170; 606490,  4088210 
606437, 4088250;  606362,  4088300 
606303,  4088340;  606274,  4088370 
606263, 4088390;  606252.  4088430 
606234, 4088450; 606219. 4088480 
606215. 4088520; 606199. 4088590 
606195, 4088630. 

[ii)  Watsonville  Airport  area   From 
USGS  1:24,000  quadrangle  map 
Watsonville  West,  Lands  bounded  bv 
the  following  LTM  zone  10  .\AD83 
coordinates  (E.  N).  607237,  4088850; 


607246, 
60-846. 
608079, 
608649, 
608600, 
607689, 
60-370, 
60-15", 
607333, 
607389, 
607498, 
607570, 
607591, 
607894, 
608080, 
608011, 
608315. 
608416. 
607969, 
607586, 
60644  7, 
606386. 
606374. 
606405. 
606583. 
606581, 
606495, 
606543, 


4088840: 
4088860: 
4089030: 
4088610, 
4088440: 
4088150: 
4087430, 
4087140: 
4087090. 
4087150: 
4087060, 
4086940: 
4086820: 
4086560: 
4086230, 
4086070, 
4085520: 
4085220: 
4084590: 
4084420 
4084260. 
4084830: 
4084960. 
4085060: 
4085690. 
4085830: 
4086510: 
4086810: 


607340 
607947 
608191 
608746 
607922 
607274 
607366 
607286 
607348 
607449 
607570 
60749" 
607719 
608001 
608166 
608201 
608433 
608118 
607817 
606983 
606387 
606378 
606373 
606575 
606581 
606501 
606497 
606617 


4088840 
4089000 
4088860 
4088570 
4088530 
4087440 
4087340 
4087040 
4087150 
4087090 
4087060 
4086880 
4086630 
4086380 
4086140 
4085740 
4085280 
4084660 
4084540 
4083880 
4084810 
4084910 
4084980 
4085650 
4085740 
4086490 
4086540 
4087320 


606659  4087300:606857,4087310; 
60b927  4087400; 606938,  4087430: 
607005  4087620; 607031 . 408-6-0 
bO-046.  408-710:  6070-3,  40b--:)0 
607092. 408:830:  60-111  408-990 
607128.  4088030:  bn--;4n,  4088050 
607166, 4088080:  60-2U0.  4088090 
607292,  4088090:  60-378,  4088100 
60-383. 4088250,  607306. 4088240 
H07112, 4088230, 6L-12-  4088360 
60-156  4088600,  60-23-  4088850 

'in;  Watsonville  south  ar<^a  Frnm 
ISGS  1  24,000  quadrangle  mdp 
Watsonville  W^est.  Lands  bounded  b\ 
the  ff)llnw!ng  LTM  zone  10  N.\D83 
coordinates  (E.  .N:  609195.  4085690. 
609153. 4085610:  609208.  4085430: 
609333, 4085390:  609504.  4085250 
609242, 4085080:  609191  4085230 
509144,  4085260,  609006,  4085250. 
609123  4085020:  608761. 4084800. 
608590,4085160,608651  4085380, 
608760, 4085450,  608869  4085480, 
608941.  4085530:  608893. 4085610 
608849  4085700:  608941  4085900 
609124, 40858-0:  609201  4085790, 
609195,  4085690 

(iv)  Map  8— fn;!  1  fcljnws 
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2    Miles 


Map  8  -  Unit  I:  Critical  Habitat  ^^ 

Proposed  for  the  (A) 

Santa  C  ruz  I  arplant  iB^ 


(16)  Unit  [:  Casserly.  Santa  Cruz  611867.  4094430;  612002,  4094360 

County.  California,  (i)  From  USGS  612045.  4094320:  612071,  4094280 
1:24.000  quadrangle  maps  Loma  PriPta.   612100,  4094230:  612136.  4094160 

Mt.  Madona,  Watsonville  East,  and  6121,58.  4094130.  612214.  4094100 

VVatsonville  West.  Lands  bounded  by  612248  4094090.  612354.  4094010 

the  following  LTM  zone  10  \AD83  612393.  4094000:  612433.  4093990 

coordinates (E.  N).  610201. 4094760:  612493. 4094000:  612575  4094010 

610253.  4094770;  610315. 4094760:  612678  4094000.  612764.  4093980 

610340.  4094730;  610351. 4094720:  612836.  4093950;  612974. 4093850 

6103B6.  4094730;  610368.  4094750;  613106,  4093720.  613136.  4093690 

610363,  4094780;  610346, 4094860:  613169,  4093670.  613269, 4093640 

610330.  4094910:  610300.  4094980:  613373.  4093620. 613483. 4093620 

610231.  4095070;  610143. 4095150.  613505.  4093590.  613499. 4093570 

610117.  4095190;  610107. 4095220.  613482.  4093550,  613451 . 4093520 

610111.  4095230; 610169. 4095280;  613409. 4093480:  613386. 4093440 

610196. 4095290:610217  4095330:  613380  4093410:613391.4093380 

610236. 4095340; 610262.  4095340;  613409. 4093380;  613441.  4093380 

610289. 4095330; 610366.  4095260:  613522. 4093420:  613553.  4093430 

610399. 4095240; 610412.  4095240;  613596.  4093430  613625. 4093410 

610428. 4095240;  610453.  4095240:  613641  4093360:  613631.  4093320 

610471. 4095210;  610499.  4095190.  613615. 4093290:  613563.  4093250 

610524, 4095200;  610548,  4095210:  613496. 4093210:  613479.  4093190 

610563. 4095200; 610577, 4095170;  613480, 40931"0  613542,  4093120 

610599. 4095160. 610619,  4095170;  613617, 4093090  613699. 4093090 

610630.  4095180;  610659.  4095190:  613732. 4093080;  613772,  4093050 

610678, 4095200:  610695.  4095220;  613790  4093020. 613855.  4092900 

610702, 4095240: 610711.  4095250:  613866. 40928-0.  613909.  4092860 

610730, 4095240; 610750,  4095240;  613918, 4092810:  613905.  40927-0 

610789, 4095230: 610783. 4095210:  613871 . 4092710:  613783.  4092690 

610777, 4095180;  610768.  4095150.  613730. 4092670:  613661  4092630 

610761, 4095120:  610763.  4095090:  613624. 4092650:  613555.  4092-00 

610779. 4095070: 610809.  4095070;  613496, 4092640: 613468.  4092650 

610832. 4095070; 610851  4095080:  613409, 4092710;  613316.  4092620 

610872. 4095070: 610880.  4095050.  613285, 4092580: 613240,  4092560 

610878. 4095010: 610879,  4094990:  613167. 4092570:  613101.  4092530 

610881  4094980: 61091 1 . 4094930:  613023, 4092520:  612958.  4092450 

610924, 4094910:  610946,  4094890;  612847. 4092450,  612846.  4092620 

610964, 4094890:  610982.  4094890;  612576. 4092620:  612538.  4092680 

611082. 4094950: 611126.  4094960;  612564, 40927-0:  612630  4092830 

611161, 4094970; 611190,  4094970:  612631, 4092890,  612676.  4092950 

611213. 4094950; 611216. 4094930:  612688. 4093020: 612680.  4093040 

611211. 4094870; 611210,  4094830.  612651 , 4093040. 612603.  4093000 

611226. 4094710; 611217. 4094510:  612561. 4092980, 612529,  4092970 

611258, 4094460; 611358,  4094440;  612490, 4092980.  612464.  4093000 

611566. 4094440;  611639.  4094440:  612439. 4093000.  612409.  4092950 

611754, 4094460; 611806. 4094450:  612333. 4092870; 612269  4092760 


612242, 4092-10, 612214  4092690: 
612167, 4092710,  612109  4092-60 
612022, 4092810;  612003,  4092850 
ei2002  4092880; 612023.  4092900 
612065, 4092900,  612111,  4092920 
612145, 40929-0, 612159  4092990 
612183, 4092990,  612212  4092980 
612227, 4092960.  612259.  4092950 
612312  4092970:  612336.  4093010 
612323,  4093080:  612339.  4093130 
612369, 4093180.  612390.  4093200 
612383. 4093220:  612353.  4093240 
612307  4093250;  612235.  4093250 
612181  4093280:  612123.  4093320 
612011. 4093360:  612028.  4093410 
612061,  4093490.  612043.  4093600 
612069,  40936-0.  61 1870.  4093750 
611832, 4093680. 611760. 4093640 
611676. 4093620; 611667. 4093570 
611636.  4093530; 611587, 4093520 
611584  4093430;  611398. 4093410 
611395.  4093160:  611331. 4093110 
611251. 4093060. 610986  409,n  30 
610818. 4093180. 610752. 4093240 
610709,  4093270:  610662  40932-() 
610498.  4093240:  610429  40M32,"ili 
610382,  4093310.  610351  40Q,ir(i 
610333.  4093410.  610109  404  14"!) 
610090.  4093520  610066.  40935 "(I 
610046, 4093640: hl0050, 4093710 
610070.  4093-90.  610114. 4093830 
610182.  4093840.  610443.  4093800 
610465. 4093800:  610477.  4093820 
610483  4093860:  610489.  4093950 
610489, 4093980.  610467. 4094020 
610456.4094100:610442  4094120 
610426. 4094130:  610385.  4094150 
610296. 4094180.  610278.  4094190 
610255. 4094210:  610220.  4094250 
610188. 4094290:  610152.  4094330 
610121.  4094380  610115. 4094410 
610110.  4094460.  61(1121  4094590 
610133.  4094680.  (il(n4(J  4094710 
610154,  4094-30  t-lO;-',  4()94-'0 
610201.  4094760 
(ii)  Map  9 — Unit  J  follows: 


I 
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2   Miles 


Map  9  -  Unit  J:  Critical  Habitat 

Proposed  for  the 

Santa  Cruz  larplant 


•X 


(17)  I  'mt  K:  Elkhorn ,  Mon terey 
County,  California,  (il  From  USGS 
1.24,000  quadrangle  maps  Watsonville 
East  and  Prunedale  Lands  bounded  bv 
the  following  UTM  zone  10  NAD83 
coordinates  (E.  .N").  611931.  4081300. 
611930. 4081420;  611939.  4081530; 
611956. 4081610; 611983. 4081680; 
611981. 4081740;  611956.  4081790: 
611918, 4081860; 611877, 4081940: 
611839, 4082020; 611806,  4082090: 
611787, 4082150; 611788, 4082180: 


611796 

4082190. 

611834. 

4082200 

612473 

40H1600 

612  504, 

4081490; 

611862 

4082190: 

611875. 

4082170 

612509, 

4081400: 

612518, 

4081210; 

611885 

4082140: 

611902. 

4082110 

612520 

4081080: 

612504. 

4081040: 

611916 

4082100. 

611967, 

4082090 

612475 

4081010: 

612428 

4080960; 

612005 

4082090. 

612065 

4082080 

612393 

4080940, 

612333 

4080880. 

612155 

4082060. 

612210 

4082080 

612255 

4080790 

612142 

4080860, 

61224- 

4082100 

612283 

4082110 

6120"0 

4080930 

h  12O01 

4081020 

612348 

4082090 

612423 

4082080 

61195  7 

4081120 

Mil  940 

4081200 

612481 

4082050 

612501 

4082000 

611931 

4081300 

612519 

4081910 

612517 

4081840 

61251" 

4081750 

612499 

4081-20 

(ii)  M 

ap  10 — r 

t;!  K  foil 

ows: 

6124"8 

4081690 

612469 

4081640 

OS 


0» 
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Map  10  -  Unit  K:  Critical  Habitat 

Proposed  for  the 

Santa  Cruz  Tarplant 
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Dated;  November  2,  2001. 
Joseph  E.  Doddridge, 

-\'  ling  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Dor  0'.    28040  Filed  11-14-01;  8:45  am] 

BILLiNG  CODE  4310-55-C 
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November  15,  2001 
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Part  IV 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  I>esignation  of  Critical 
Habitat  for  Cirsium  loncholepis  (La 
Graciosa  thistle).  Eriodictyon  capitatum 
(Lompoc  yerba  santa),  and  Deinandra 
increscens  ssp.  villosa  (Gaviota 
tarplant);  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AG88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  IHabitat  for  Cinlum  loncholepis 
(La  Graclosa  thistle),  Eriodictyon 
capttatum  (Lompoc  yert>a  santa),  and 
Defnandra  Increscens  asp.  villosa 
(Gaviota  tarplant) 

agency:  Fish  and  Wildlife  Sefvice. 

Interior. 

ACTJON:  Proposed  rule. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  Cirsium  loncholepis 
(La  Graciosa  thistle).  Eriodictyon 
capitatum  (Lompoc  verba  santa).  and 
Demandm  increscens  ssp.  villosa  (  = 
Hemizonia  increscens  ssp.  villosa] 
(Gaviota  tarplant).  Approximated 
27.046  hectares  (ha)  (66.830  acres  (ac)) 
in  San  Luis  Obispo  and  Santa  Barbara 
Counties.  California,  are  proposed  for 
designation  of  critical  habitat.  Critical 
habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out.  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  sp€jcif\ing  any  particular  area  as 
critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  this  proposal  prior  to 
final  designation  to  incorporate  or 
address  new  information  received 
during  the  comment  period 
DATES:  We  will  accept  comments  until 
lanuarv'  14,  2002.  Public  hearing 
requests  must  be  received  bv  December 
31.2001. 

ADDRESSES:  If  vou  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  bv 
any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Super\'isor. 
Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service.  2493  Portola 
Road.  Suite  B,  Ventura.  CA  93003 

2  You  may  also  send  comments  bv 
electronic  mail  (e-mail)  to 
fwlcoastaltriti@rl.fws.gov.  See  the 
Public  Comments  Solicited  section 


below  for  file  format  and  other 
information  about  electronic  filing. 

3.  You  may  hand-deliver  comments  to 
our  Ventura  Fish  and  Wildlife  Office  at 
the  address  given  above. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Rutherford  or  Tim  Thomas. 
Ventura  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service.  2493  Portola 
Road.  Suite  B,  Ventura.  CA  93003 
(telephone  805/644-1766;  facsimile 
805/644-3958). 

SUPPLEMENTARY  INFORMATION: 

Background 

Cirsium  loncholepis  (La  Graciosa 
thistle).  Eriodictyon  capitatum  (Lompoc 
yerba  santa),  and  Deinandra  increscens 
ssp.  villosa  l=Hemizonia  increscens  ssp. 
villosa]  (Gaviota  tarplant)  occur  along 
the  south  central  California  coast.  They 
are  restricted  to  a  narrow  area  in 
northern  and  western  Santa  Barbara 
County  and  southern  San  Luis  Obispo 
County,  in  declining  or  altered  habitats 
including  central  dune  scrub,  central 
maritime  chaparral,  valley  needlegrass 
grassland,  coastal  freshwater  wetlands, 
and  southern  bishop  pine  forest 
(Holland  1986.  Schoenherr  1992), 

Cirsium  loncholepis 

Cirsium  loncholepis  (La  Graciosa 
thistle)  was  collected  by  Eastwood  in 
1906  near  the  village  site  of  La  Graciosa 
(razed  in  1877)  in  Santa  Barbara  County 
(Smith  1976),  near  present-day  Orcutt. 
Cirsium  loncholepis  is  a  short-lived, 
spreading,  mound-like  or  erect  and 
often  fleshy,  spiny  member  of  the 
sunflower  family  (Asteraceae).  Plants 
are  from  10  to  100  centimeters  (cm)  (4 
to  39  inches  (in))  tall,  with  one  or  more 
stems.  The  leaves  are  wavy-margined. 
The  lower  leaves  are  10  to  30  cm  (4  to 
12  in)  long,  with  spiny  petioles  (leaf 
stalks),  and  are  usually  deeply  lobed 
with  secondary  lobes  or  teeth.  The  leaf 
base  of  the  middle  and  upper  leaves 
forms  short,  spiny  wings  along  the 
petiole.  Flowering  heads  are  2  to  4  cm 
(0.8  to  1.6  in)  wide  in  tight  clusters  at 
the  tips  of  the  stems.  The  corollas  are  25 
to  30  millimeters  (mm)  (1  to  1.2  in)  long 
and  nearly  white  with  a  purplish  tube 
containing  purple  anthers.  The  achenes 
(seeds)  are  3  to  4  mm  (0.01  to  0.02  in) 
long  and  topped  by  an  umbrella  of  long 
(15  to  25  mm  (0.6  to  1.0  in))  awns  that 
are  ideal  for  wind  dispersal.  This 
species  distribution  overlaps  C. 
brevistyJum  (Indian  thistle),  a  taller 
plant  species  with  the  upper  portion 
covered  with  cobwebbv  hairs.  The 


leaves  of  C.  brevistylum  are  shallowly 
lobed,  whereas  the  leaves  of  C. 
loncholepis  are  deeply  lobed  with 
secondary  lobes  (Keil  and  Turner  1993). 
Another  species  of  thistle  that  is 
widespread  in  montane  wetland  areas  in 
California,  C.  scariosum.  occurs  in  the 
Mount  Pinos  region — one  of  the 
headwaters  of  the  Santa  Maria  River. 
Keil  is  currently  studying  the  taxonomic 
relationship  between  this  species  and  C. 
loncholepis  (Keil,  California  Polytechnic 
University.  San  Luis  Obispo.  California, 
pers.  comm.  2001). 

Cirsium  loncholepis  was  originally 
thought  to  have  a  life  span  of  only  1  to 
2  years  (Morey  1989).  However,  more 
recent  observations  indicate  that  this 
species  is  monocarpic  (flowers  and 
fruits  once,  then  dies).  While  some 
individuals  may  flower  and  die  within 
1  year,  other  individuals  may  exist  as  a 
rosette  for  2.  3.  or  more  years  before 
sending  up  flowering  stalks 
(Hendrickson  1990:  Mary  Lea,  California 
Polytechnic  University,  San  Luis  Obispo 
(CPU),  pers.  comm.  2001).  A  census  of 
several  populations  at  Guadalupe  Dunes 
indicates  that  the  species  exhibits  a 
typical  "inverse  ]"  distribution  of  age 
and  size  classes,  with  populations 
comprised  of  many  young,  small 
individuals  and  very  few  old.  large 
individuals.  The  causes  of  seedling 
mortality  include  foraging  bv  rabbits 
and  gophers  (Hendrickson  1990.  J. 
Langford,  consultant,  in  litt.  2001). 
Large  individuals  produce  more 
flowering  heads  and  more  seeds  per 
head  (average  =  473  seeds  per  plant) 
than  smaller  individuals  (average  =168 
seeds  per  plant),  and  therefore 
contribute  disproportionately  to  the 
future  seedbank  of  the  population.  The 
number  of  years  an  individual  persists 
before  flowering  may  be  related  to 
stress,  with  more  stressed  individuals 
flowering  sooner.  In  one  population 
currently  under  study  at  the  Guadalupe 
Dunes,  the  source  of  new  seedlings  was 
almost  entirely  from  the  previous  year's 
seeds,  and  only  a  small  portion  was 
derived  from  the  resident  seed  bank 
(Lea  2001).  Because  most  recruitment  is 
from  the  previous  year's  seeds  rather 
than  the  seedbank,  long-term  viability  of 
populations  may  be  more  difficult  to 
maintain  in  smaller  populations,  which 
produce  fewer  seeds,  than  in  larger 
ones.  In  addition,  low  seed  viability 
rates  have  been  reported  by  several 
workers  (Lea  2001,  Fross  in  Levine- 
Fricke-Recon  1998). 

In  general,  thistle  taxa  with  heads 
similar  to  Cirsium  loncholepis  are 
pollinated  by  bees  (both  native  and  the 
introduced  honeybee),  butterflies,  flies, 
and  beetles  (D.  Keil,  CPU,  in  litt.  2001). 
Carrion  beetles  and  black  ants  have  also 


Federal  Register/ Vol.  66,  No.  221 /Thursday.  November  15.  2001  / Proposed  Rules 


57561 


been  observed  visiting  heads  of 
C.  loncholepis  (M.  Lea.  pers.  comm. 
2001).  The  variety  and  abundance  of 
pollinators  indicate  that  this  species  is 
a  generalist  (utilizes  a  wide  variety  of 
pollinators).  The  distribution  of 
individual  plants  within  populations  is 
often  an  elongated  pattern  tJTiat  is 
consistent  with  seed  dispersal  caused  by 
the  prevailing  coastal  winds. 

Alice  Eastwood  first  collected  this 
species  in  1906  and  gave  the  location  as 
"La  Graciosa."  The  town  of  Orcutt  is 
likely  built  near  the  site  of  an  old 
community  named  La  Graciosa.  and 
historic  maps  show  the  area  dotted  with 
extensive  wetlands  many  of  which  no 
longer  exist  (Hendrickson  1990). 
However.  Clifton  Smith  (1976) 
suggested  that  the  name  derived  from 
marshes  at  the  mouth  of  San  Antonio 
Creek,  neimed  Laguna  Graciosa,  where 
the  Anza  expedition  camped  in  the  late 
170Ds.  Smith's  theory  is  plausible,  since 
a  recent  occurrence  of  the  thistle  is 
found  at  the  headwaters  of  San  Antonio 
Creek,  at  Caiiada  de  las  Flores.  15  miles 
inland.  Nevertheless,  the  theory  that  the 
probable  type  locality  is  near  Orcutt  is 
more  accepted  because  maps  available 
at  the  time  Eastwood  made  her 
collection  do  not  show  the  name 
Graciosa  at  the  mouth  of  Sar.  Antonio 
Creek  (Hendrickson  1990). 

The  Santa  Maria  River  Valley  is  a 
broad  floodplain  that  is  bounded  by 
Orcutt  Creek  along  its  southwestern 
edge,  and  by  the  Santa  Maria  River 
along  its  northeastern  edge.  Between  the 
present-day  city  of  Santa  Maria  and  the 
coast  12  miles  to  the  west,  the  valley 
floor  is  dotted  with  small  settlements 
and  a  few  oil  fields,  but  the  vast 
majority  of  the  land  has  been  converted 
to  agriculture.  A  member  of  the  Caspar 
de  Portola  expedition  to  Monterey  in 
1769  notes  that  the  expedition  had 
problems  getting  through  the  Santa 
Maria  valley  because  of  all  the  marshes 
(Companys  1983  in  Hendrickson  1990). 
As  has  been  typical  along  the  central 
coast  of  California,  however,  many  of 
the  valley's  wetlands  were  drained  or 
filled  to  maximize  agricultural 
production:  old  maps  show  lakes  such 
as  Lake  Guadalupe  which  no  longer 
exist.  Cirsium  loncholepis  most  likely 
had  a  more  widespread  distribution  in 
this  area,  but  may  have  been  eliminated 
by  conversion  to  agriculture  before  it 
could  be  collected.  However,  even  with 
such  conversion,  current  aerial  photos 
and  topographic  maps  show  the 
persistence  of  numerous  small  marshes, 
wetlands,  and  drainages  in  this  area: 
some  of  these  may  still  harbor  small 
populations  of  the  thistle. 

Historical  collections  also  indicate 
that  Cirsium  loncholepis  also  used  to 


occur  along  the  Santa  Ynez  River, 
somewhere  between  the  towns  of  Surf 
and  Lompoc.  on  Vandenberg  Air  Force 
Base.  Collections  of  the  plant  had  been 
made  in  1949  and  1958:  however,  by 
1988  when  extensive  sur%'eys  were 
launched  to  relocate  this  location,  none 
could  be  found  (Hendrickson  1990). 
Over  the  years,  habitat  for  the  thistle  in 
the  floodplain  for  the  river  has  been 
altered.  According  to  Smiths  notes, 
agricultural  fields  have  been  plowed  to 
the  banks  of  the  drainage,  willows  have 
been  bulldozed,  and  herbicides  were 
sprayed  to  eradicate  bull  thistle 
(Hendrickson  1990).  Because  this  area 
historically  supported  the  southernmost 
documented  occurrence  of  Cirsium 
loncholepis  and  because  some  habitat 
still  remains  today,  it  is  considered  an 
important  area  to  use  for 
reestablishment  attempts  (Morey  1990) 
However,  since  plants  have  not  been 
documented  in  this  area  for  over  40 
years,  we  are  not  including  it  in  this 
critical  habitat  proposal. 

One  population  of  Cirsium 
loncholepis  was  recently  reported  from 
moist  openings  in  coastal  scrub  habitat 
in  a  coastal  drainage  in  southern 
Monterey  County  on  lands  managed  by 
Los  Padres  National  Forest.  However, 
the  identity  of  the  population  as  C 
loncholepis  has  been  questioned.  In 
addition,  the  habitat  characteristics  do 
not  resemble  those  found  at  other  sites 
that  support  this  species  (T.  Thomas,  m 
litt.  2001), 

Cirsium  loncholepis  is  currently 
occupies  back  dune  and  coastal 
wetlands  of  southern  San  Luis  Obispo 
County  and  northern  Santa  Barbara 
County,  from  the  Pismo  Dunes  Lake  area 
and  from  one  inland  location  at  the 
head  of  Canada  de  las  Flores.  about  20 
miles  to  the  southeast.  The  Guadalupe 
Dune  complex,  in  which  the  majority  of 
the  species  occurs,  is  the  largest  coastal 
dune  system  in  California,  covering 
approximately  47  square  kilometers 
(km)  (18  square  miles  (mi)),  but  extends 
inland  less  than  3.2  km  (2  (mi))  The 
Department  of  the  Interior,  recognizing 
the  biological  and  physical  diversity  of 
the  area  (Schoenherr  1992).  added  the 
Guadalupe  Dune  region  to  the  National 
Natural  Landmark  system  in  1980. 
Subsequently,  1.033  ha  (2.552  ac)  of  this 
area  was  designated  as  the  Guadalupe- 
Nipomo  Dunes  National  Wildlife  Refuge 
in  2000. 

The  prevailing  coastal  winds  are  from 
the  northwest,  and  active  dune  and 
swale  systems  are  aligned  with  these 
winds.  Deflation  areas  (swale  areas 
between  two  parallel  dunes)  behind  the 
foredunes  are  often  at  or  near  the  water 
table,  creating  wetlands  and  back-dune 
lakes.  Cirsium  loncholepis  is  found  in 


wet  soils  surrounding  the  dune  lakes 
and  in  the  moist  dune  swales,  where  it 
is  often  growing  in  a  mat  of  low-growing 
herbaceous  plants  including  funcus 
species  (spp.)  (rush).  Carex  praegracilis 
(sedge).  Distichlis  spicata  (salt  grass), 
Cynodon  dactylon  (Bermuda  grass), 
Trifolium  wormskioldn  (clover). 
Anemopsis  califomica  (yerba  mansa). 
PotentiUa  anserina  (silverweed).  and 
Lotus  comiculatus  (birdfoot  trefoil)  (). 
Langford.  m  litt  2001)  At  other  dune 
swales  where  Salix  spp.  (willow) 
thickets  have  become  established. 
Cirsium  loncholepis  is  found  scattered 
in  openings  among  the  willow, 
Toxicodendron  diversilobum  (poison 
oak).  Hubus  spp  (blackberry),  and 
Bacchans  pilularis  (coyote  brush) 
(Hendrickson  1990)  At  Canada  de  las 
Flores.  the  most  interior  site  for  the 
thistle,  the  plants  have  been  found 
primarily  around  gently  sloping  hillside 
seeps  within  a  grassland  community, 
and  with  fewer  plants  found  at  the  edge 
of  willows  around  a  seep  bordering  an 
oak  woodland  communitv  (Hendrickson 
1990). 

Soils  where  Cirsium  loncholepis  are 
found  are  somewhat  variable,  but 
always  include  a  large  component  of 
sand  Coastal  populations  occur  on 
dune  sands.  Oceano  sands,  Camarillo 
sandy  loams,  riverwash.  and  sandy 
alluvial  soils  at  elevations  less  than  30  4 
meters  (m)  (100  feet  (ft))  (Hendrickson 
1990,  California  Natural  Diversitv  Data 
Base  (CNDDB)  2001)  Occasionally, 
individuals  have  been  found  on  dune 
slopes  or  ridges,  rather  than  in  the  more 
typical  dune  swale  habitat,  more  stable 
dunes  have  been  shown  to  act  as 
reservoirs  of  moisture,  and  these 
individuals  may  be  tapping  into  this 
moisture  (Tim  "Thomas.  Sen'ice,  in  litt. 
2001)  .\n  inland  population,  at  the 
headwaters  of  Canada  de  las  Flores. 
occurs  on  Camarillo  sandv  loam  at  an 
elevation  of  182  9  m  (60o'ft)  (CNTDDB 
2001). 

There  are  approximately  17  known 
locations  for  Cirsium  loncholepis  The 
populations  in  the  dune  systems  are 
generally  small  and  isolated  .\s  of  the 
last  rangewide  sur\ey  effort  in  1990. 
many  of  these  populations  had  fewer 
than  60  plants  each  and  showed  a  low- 
reproductive  vigor  (Hendrickson  1990); 
by  1998.  five  of  these  populations  had 
fewer  than  10  individuals  each  (John 
Chesnut.  consultant,  in  litt.  1998; 
CNDDB  2001).  Historically,  only  one 
population  has  had  a  substantial 
number  of  plants,  fluctuating  between 
6.000  and  54.000  individuals  However. 
it  is  located  at  the  mouth  of  the  Santa 
Maria  River  in  the  floodplain.  where  it 
was  significantly  disrupted  by  flooding 
in  1998;  in  2000.  only  approximately 
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100  individuals  were  observed  in  the 
floodplain  (J.  Langford,  pers.  comm. 
2001). 

On-going  threats  to  this  species 
include  groundwater  pumping,  oil  field 
development,  oil  field  remediation,  and 
competition  from  aggressive  native  and 
non-native  plants  (Hendrickson  1990, 
California  Department  of  Fish  and  Game 
(CDFG)  1992,  65  FR  14888).  The  coastal 
dune  habitats  are  highly  disturbed  and 
have  been  invaded  by  non-native  plant 
species.  Invasive  weeds  such  as 
Ehrharta  calycina  (veldt  grass), 
Ammophila  arenaria  (European  beach 
grass),  Carpobrotus  edulis  (iceplant). 
and  Mesembryantbemum  crystalinum 
(crystalline  iceplant)  are  serious  threats 
to  the  natural  ecological  processes  of 
coastal  sandy  habitats  and  to  the 
viability  of  native  species  in  this  habitat 
(Smith  1976,  Zedler  and  Scheid  1988. 
Schoenherr  1992).  Cattle  grazing  in  the 
riparian  habitat  at  the  mouth  of  the 
Santa  Maria  River  may  reduce  the 
competition  from  other  species 
(Hendrickson  1990).  but  the  long  term 
effects  of  livestock  use  on  the  habitat  are 
unknown.  The  trend  for  Cirsium 
loncholepis  has  been  one  of  decline 
(CDFG  1992.  CNDDB  1998).  The  State  of 
California  listed  this  species  as 
threatened  in  1990  (CDFG  1992).  CDFG 
published  a  management  strategy  for  the 
recovery  of  the  thistle  shortly  after  it 
was  listed  (Morey  1990).  The  strategy 
recommends  four  measures;  (1)  protect, 
maintain,  and  enhance  existing  and 
potential  thistle  habitat:  (2)  develop  a 
long-term  monitoring  and  reporting 
program  for  the  existing  populations;  (3) 
conduct  basic  research  on  the  ecology 
and  biology  of  the  species:  and  (4) 
establish  additional  populations  of  the 
thistle  in  appropriate  habitat.  Since  the 
time  the  strategy  was  written,  the  most 
notable  progress  has  been  in  securing 
protection  for  certain  populations 
through  acquisition  and  conservation 
easements,  and  research  being 
conducted  on  thistle  demography  that 
was  previously  mentioned.  Some 
restoration  and  habitat  enhancement  has 
also  been  undertaken  at  the  Guadalupe 
Dunes  as  mitigation  for  damage  that 
occvured  to  one  population  during  the 
decommisioning  of  oil  and  gas  facilities 
(Service  1998). 

Cirsium  loncholepis  occurs  on  public 
lands  owned  and  managed  by  the  State 
of  California  (Pismo  Dimes  State 
Preserve  and  Oceano  Dimes  State 
Vehicular  Recreation  Area)  and  the 
Service  (Guadalupe  Dunes  National 
Wildlife  Refuge).  The  plant  also  occurs 
on  privately  owned  lands.  A  portion  of 
private  land  in  the  Dune  Lakes  area  is 
under  a  conservation  easement  to  the 
Land  Conservancy  of  San  Luis  Obispo 


County.  The  Coastal  Conservancy  is 
currently  negotiating  a  conservation 
easement  for  a  portion  of  a  private 
parcel  owned  by  Unocal  Corporation. 
The  Trust  for  Public  Lands  manages  a 
parcel  owned  by  the  County  of  Santa 
Barbara  (Rancho  Guadalupe  Dunes 
Preserve)  adjacent  to  the  Unocal  parcel; 
it  supports  suitable  habitat,  but  no 
plants  have  been  documented  from  that 
location. 

Eriodictyon  capitatum 

Eriodictyon  capitatum  (Lompoc  yerba 
santa)  was  collected  by  Hoffinan  in 
1932.  near  Lompoc.  growing  under 
Pinus  muricata  (bishop  pine),  and 
described  the  following  year  (Eastwood 
1933).  Eriodictyon  capitatum  is  a  shrub 
in  the  waterleaf  family 
(Hydrophyllaceae)  with  narrow,  sticky 
stems  up  to  3  ra  (10  ft)  tall.  The  head- 
like inflorescence  has  lavender  corollas 
that  are  6  to  15  mm  (0.2  to  0.6  in)  long. 
It  is  distinguished  from  related  species 
by  its  narrow,  entire  leaves  and  its  head- 
like inflorescence.  The  fruits  are  4- 
valved  capsules  that  are  1  to  3  mm  (0.03 
to  0.1  in)  wide,  and  contain  up  to  5 
seeds  (Halse  1993).  However,  seed  set  is 
typically  much  less:  Elam  (1994)  found 
that  flowers  that  were  intentionally 
cross-pollinated  produced  a  mean  of 
1  77  seeds  per  fruit,  while  flowers  that 
were  intentionally  self-pollinated 
produced  an  average  of  0.03  seeds  per 
fruit. 

Eriodictyon  capitatum  occurs  in 
maritime  chaparral  with  Dendromecon 
rigida  fbush  poppy),  Quercus 
berberidifolia  (California  scrub  oak).  Q. 
parvula  (scrub  oak),  and  Ceanothus 
cuneatus  (buck  brush),  and  in  southern 
bishop  pine  forests  that  intergrade  with 
chaparral  comprised  primarily  of 
Arctostaphylos  spp.  (manzanita)  and 
Salvia  mellifera  (black  sage)  (Smith 
1983).  These  maritime  chaparral  and 
bishop  pine  forests  are  found  inland 
from  the  active  dunes,  where  there  are 
remnants  of  prehistoric  uplifted  dunes 
that  have  formed  a  weakly  cemented 
sandstone  that  has  weathered  to 
produce  a  sandy,  extremely  well 
drained,  and  nearly  infertile  soil  (Davis 
et  al.  1988).  This  substrate  has  a  limited 
distribution,  occurring  on  the  following 
mesas  in  San  Luis  Obispo  and  Santa 
Barbara  Counties:  Nipomo  Mesa, 
Casmalia  Hills,  San  Antonio  Terrace, 
Burton  Mesa,  Lompoc  Terrace,  and 
Purisima  Hills.  Central  coast  maritime 
chaparral  is  the  primary  habitat  that 
occurs  on  the  sand  hills  and  has  been 
the  focus  of  several  studies  (Ferren  et  al. 
1984.  Davis  et  al.  1988,  Philbrick  and 
Odion  1988,  Davis  et  al.  1989,  Odion  et 
al.  1992).  Seven  local  endemic  plant 
species,  and  at  least  16  other  uncommon 


plant  species,  are  also  components  of 
this  habitat.  This  community  type  is  an 
exceptional  biological  resource  due  to 
the  concentration  of  rare  plants  found 
within  it,  but  most  of  it  has  been 
converted  to  other  land  uses, 
fragmented,  or  degraded  by  non-native 
species  invasion  (Davis  et  al.  1988, 
Odion  et  al.  1992).  Central  coast 
maritime  chaparral  is  considered 
threatened  and  sensitive  by  the  CDFG's 
Natural  Heritage  Division  (Holland 
1986).  Southern  bishop  pine  forest  is 
scattered  in  the  Purisima  Hills  and 
intergrades  with  the  central  coast 
maritime  chaparral  (Holland  1986). 

The  soils  associated  with  Eriodictyon 
capitatum  are  extremely  variable,  but  all 
tend  to  be  slightly  to  strongly  acidic. 
Sites  on  ridgetops  have  very  shallow 
soils  that  consist  of  exposed  parent 
material.  Permeability  ranges  from  low 
(high  clay  content),  in  the  Santa  Ynez 
Mountains,  to  excessively  drained 
(Arnold  sands  with  a  low  clay  content) 
in  the  Solomon  Hills.  The  Burton  Mesa 
population  occurs  on  an  upper  highly 
permeable  soil  (Tangair  sands) 
underlain  by  a  shale  substrate  of  low 
permeability.  The  Pine  Canyon 
population  occurs  in  the  bottom  of  the 
drainage  in  a  highly  gullied  landscape 
(Tim  Thomas,  pers.  obs.). 

The  four  known  locations  of 
Eriodictyon  capitatum  occur  in  western 
Santa  Barbara  County.  Based  on  the 
presence  of  appropriate  soils  and 
associated  species,  we  believe  that  other 
populations  may  well  occur  on  the 
mesas  listed  above,  but  have  not  yet 
been  detected  by  botanists. 

Two  of  the  known  locations  of 
Eriodictyon  capitatum  are  on 
Vandenberg  Air  Force  Base  (VAFB).  The 
other  two  locations  are  in  oil  fields 
south  of  Orcutt  (comprised  of  one 
group),  and  at  the  western  end  of  the 
Santa  Ynez  Mountains  (comprised  of 
three  groups),  all  on  private  land.  Based 
on  enzyme  analysis,  Elam  (1994) 
determined  that  all  of  the  Santa  Ynez 
Mountains  colonies,  and  one  of  the 
VAFB  groups,  were  multiclonal.  A  clone 
is  composed  of  many  stems  produced  by 
the  vegetative  spread  of  a  single  root 
system.  The  other  two  VAFB  groups  are 
apparently  uniclonal,  while  the  Orcutt 
location  was  not  studied  due  to 
inaccessibility.  The  three  Santa  Ynez 
Mountains  groups  ranged  from  1 1  to  20 
clones  each;  the  single  multi-clonal 
group  on  VAFB  had  18  clones. 
Eriodictyon  capitatum  is  self- 
incompatible  (i.e.,  it  requires  pollen 
from  genetically  different  plants  to 
produce  seed),  and  its  fruits  appear  to 
be  parasitized  by  an  insect  (Elam  1994). 
A  study  of  one  of  the  apparently 
uniclonal  groups  at  VAFB  showed  that 
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Eriodictyon  capitatum  resprouted 
successfully  from  the  base  of  the  plant 
after  a  prescribed  fire.  However,  several 
stems  died,  and  no  seedling  recruitment 
occurred  (a  uniclonal,  self-incompatible 
plant  would  be  expected  to  produce 
little  or  no  seed)  (Jacks  et  al.  1984). 

Fire  management  practices,  invasive 
non-native  plant  species,  low  seed 
productivity,  and  naturally  occurring 
catastrophic  events  pose  significant 
threats  to  the  long-term  survival  of  this 
species.  None  of  the  colonies  are 
actively  protected.  Eriodictyon 
capitatum  was  listed  as  rare  by  the  State 
of  California  in  1979  (CDFG  1992). 

Deinandra  increscens  ssp.  villosa 

Deinandra  increscesn  ssp.  villosa 
(Gaviota  tarplant)  is  a  member  of  the 
sunflower  family.  Tanowitz  (1982) 
described  this  plant  from  collected 
material,  as  well  as  a  specimen  gathered 
from  Ga\iota  in  1902  by  Elmer,  as 
Hemizonia  increscens  ssp.  villosa. 
Recent  studies  on  the  evolution  of  a 
related  group  of  the  tarplants  of  North 
America  have  resulted  in  the 
reinstatement  of  the  genus  name 
Deinandra  for  Hemizonia  increscens 
ssp.  villosa  (Baldwin  1999).  Deinandra 
increscesn  spp.  \illosa  is  a  yellow- 
flowered,  variable  gray-green,  soft,  hairy 
annual  that  is  30  to  90  cm  (12  to  35  in) 
tall  with  stems  branching  near  the  base. 
The  lower  leaves  are  5  to  8.6  cm  (2  to 
3.4  in)  long.  The  inflorescence  is 
rounded  to  flat-topped  with  mostly  13- 
ray  flowers  and  18  to  31  usually  sterile, 
disk  flowers.  The  seeds  produced  by  the 
ray  flowers  (achenes)  are  three-angled 
and  about  2  mm  (xx  in);  the  seeds  of  this 
genus  lack  the  long  set  of  awns  that 
assist  in  wind  dispersal,  as  are  found  in 
many  other  members  of  the  sunflower 
family  (Keil  1993).  The  seeds  most 
likely  are  dispersed  by  adhesion  of  the 
sticky  bracts  clasping  the  ray  achenes  to 
animal  fur  or  feathers  (Baldwin  2001). 
Two  other  subspecies,  D.  increscens  ssp. 
increscens  and  D.  increscens  ssp. 
foliosa,  differ  firom  D.  increscens  ssp. 
villosa  by  their  stiff-bristly,  deep  green 
foliage;  however,  chemical  composition 
is  the  best  means  to  differentiate  these 
species  (Keil  1993;  Katherine  Rindlaub. 
biological  consultant,  in  litt.  1998). 
There  are  occasional  observations  of  1 3- 
rayed  Deinandra  increscesn  ssp. 
increscens  that  are  reported  as 
Deinandra  increscesn  ssp.  villosa  (K. 
Rindlaub,  in  litt.  1998). 

Deinandra  increscesn  ssp.  villosa  has 
a  highly  localized  distribution  in 
western  Santa  Barbara  County,  where  it 
is  associated  with  needlegrass 
grasslands  comprised  of  native  Nassella 
spp.  (needlegrass),  the  non-native  Avena 
spp.  (wild  oats)  and  Bromus  diandrus 


(ripgut  brome).  and  other  herbs  and 
grasses.  The  grasslands  intergrade  with 
coastal  sage  scrub  composed  of 
Artemisia  califomica  (California 
sagebrush).  Baccharis  pilularis  (coyote 
bush),  Hazardia  squarrosa  (sawtooth 
golden  bush),  and  Eriogonum 
fasciculatum  (California  buckwheat) 
(CNDDB  2001). 

Until  several  years  ago,  populations  of 
Deinandra  increscesn  ssp.  \illosa  were 
only  known  from  marine  terraces  in  the 
vicinity  of  Gaviota.  However, 
populations  have  recently  been 
observed  at  approximately  seven  new 
locations  ranging  westward  from 
Gaviota  along  the  coast  and  in  the  Santa 
Ynez  Mountains  to  Point  Arguello  (M. 
Meyer.  CDFG.  pers.  comm.  2001: 
Hendrickson.  Ferren.  and  Klug  1998) 
This  species  is  found  on  sandy  soils 
associated  with  marine  terraces  and 
uplifted  marine  sediments,  ranging  from 
46  m  (150  ft)  in  elevation  along  the 
lowest  terraces  to  305  m  (1000  ft),  where 
it  occurs  on  sandy  ridgelines  in  the 
Santa  Ynez  Mountains.  One  disjunct 
population  occurs  on  a  marine  terrace 
just  south  of  Point  Sal  on  VAFB  (C. 
Gillespie,  botanist.  VAFB,  pers.  comm. 
2001). 

Soil  characteristics  have  been  studied 
most  extensively  near  the  Gaviota 
population.  There,  the  plant  is  restricted 
to  Conception  and  Milpitas-Positas 
soils,  which  consist  of  acidic,  fine, 
sandy  loams  (All  American  Pipeline 
Company  (AAPC)  1990).  A  subsurface 
clay  layer  2.5  to  90  cm  (1  to  36  in)  deep 
may  serve  as  a  reservoir  of  soil  moisture 
in  an  area  otherwise  characterized  by 
summer  drought  (Howald  1989). 
However,  Deinandra  increscesn  ssp. 
villosa  consistently  occurs  where  the 
depth  to  clay  is  onlv  2.5  to  5  cm  (1  to 
2  in)  (K.  Rindlaub.  in  litt.  1998) 

Deinandra  increscesn  ssp.  \illosa 
blooms  from  June  through  September. 
Pollinators  observed  on  the  flowers 
include  several  species  of  flies,  bees, 
skippers,  and  butterflies  (Tanowitz  in 
Howald  1989).  As  is  typical  of  annual 
plant  species,  the  number  of  individuals 
present  from  one  year  to  the  next  varies 
dramatically,  most  likely  depending  on 
climatic  conditions  such  as  amount  of 
rainfall,  timing  of  rainfall,  and 
temperature  regimes  during  critical 
stages  of  germination  and  seedling 
growth.  There  are  some  years  when 
patches  may  contain  few  to  no 
individuals  (Howald  1989).  In  1995  and 
1997.  the  species  was  not  abundant  at 
the  locations  known  at  the  time  (K. 
Rindlaub,  in  litt.  1998). 

The  narrow  coastal  terrace  at  Gaviota 
is  bisected  lengthwise  by  Highway  101. 
a  railroad,  and  several  pipelines.  Most 
of  the  habitat  for  Deinandra  increscesn 


ssp.  villosa  lies  on  the  north  side  of  the 
highway  on  private  lands  owned  bv  the 
petroleum  industry:  CDFG  is  in  the 
process  of  acquiring  an  86  ha  (35  ac) 
parcel  to  establish  a  tarplant  preser\e.  .\ 
few  colonies  occur  on  the  south  side  of 
Highway  101  on  land  owned  by 
California  Department  of  Parks  and 
Recreation.  Most  of  the  other 
populations  west  of  Gaviota  are  located 
on  private  land;  certam  petroleum 
companies  have  leased  land  for  their 
facilities  and  access  to  them  at 
Government  Point,  just  east  of  Point 
Conception.  Two  populations,  one  near 
Point  Arguello  and  one  near  Point  Sal. 
are  located  on  VAFB  (C.\T)DB  2001:  C. 
Gillespie,  pers.  comm.  2001). 

Deinanara  increscens  ssp  villosa  is 
threatened  by  destruction  of  individual 
plants,  habitat  loss,  and  habitat 
degradation  from  the  development  and 
decommissioning  of  oil  and  gas 
facilities,  including  pipelines,  and 
competition  with  non-native  weeds. 
Within  the  last  5  years,  two  aggressive 
non-native  grasses.  Ehrharta  calycina 
(veldt  grass)  and  Phalans  aquaticus 
(harding  grass),  have  invaded  the 
Gaviota  site  and  pose  a  serious  threat  to 
D  increscens  ssp   villosa  and  the 
remaining  coastal  prairie  habitat  at  this 
site  (K.  Rindlaub.  consultant,  pers. 
comm.  2001:  M.  Meyer,  CDFG.  pers 
comm.  2001).  Until  recently,  the  overall 
trend  for  this  species  has  been 
characterized  as  one  of  decline  (CDFG 
1992):  this  was  based  primarily  on 
impacts  occurring  on  the  Gaviota 
populations  The  populations  in  the 
vicinity  of  Point  Conception  and 
Government  Point  were  discovered  in 
the  year  2000  The  populations  in  this 
area  face  similar  threats  to  those  in  the 
Gaviota  area,  specifically  from  activities 
associated  with  the  decommissioning  of 
oil  and  gas  facilities,  and  from  alteration 
of  habitat  due  to  the  spread  of  iceplant 
(M.  Meyer,  pers.  comm  2001),  However, 
some  of  the  populations  found  within 
the  last  3  years  are  in  remote  areas  in 
the  Santa  Ynez  Mountains  and  do  not 
appear  to  be  threatened  at  this  time, 

Deinandra  increscens  ssp  villosa  was 
listed  as  endangered  bv  the  State  of 
California  in  1990  (CDFG  1992)  In  1989 
when  the  species  was  first  proposed  for 
state  listing,  CDFG  recommended 
several  recovery  and  management 
actions  including:  1 )  research  on  the 
reproductive  biology  and  habitat 
requirements  so  that  essential  habitat 
can  be  more  clearly  defined  and 
protection  requirements  can  be 
formulated.  2)  working  with  Santa 
Barbara  County  and  private  landowners 
to  establish  a  long-term  monitoring 
program  and  protected  status  for  the 
tarplant:  and  3)  working  with  Santa 
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Barbara  County  and  private  landowners 
to  assure  that  future  impacts  to  the 
tarplant  are  avoided  or  adequately 
mitigated  (Howald  1989).  In  their  role  as 
the  lead  permitting  agency  for  the 
California  Environmental  Quality  Act, 
the  County  has  worked  with  CDFG  and 
the  petroleum  industry  over  the  past 
decade  to  develop  a  strategy  to  mitigate 
for  impacts  to  the  tarplant  resulting 
from  oil  and  gas  activities  in  the  Gaviota 
area.  This  has  resulted  in  establishment 
of  a  tarplant  preserve  with  CDFG  as  the 
landowner,  and  mitigation  bank 
established  to  assist  in  the  funding  of 
habitat  restoration  efforts  on  the 
preserve 

At  least  two  decommissioning  efforts 
will  be  undertaken  in  the  near  future  in 
areas  where  the  tarplant  has  been  found 
within  the  last  three  years.  These 
include  the  decommissioning  of 
Texaco's  Hollister  Ranch  facility 
pipelines  that  stretch  from  Gaviota  west 
to  Saint  Augustine,  and  Unocal's 
facilities  at  Goverrmient  Point  just  east 
of  Point  Conception.  The  County  will  be 
working  with  CDFG,  the  Service,  and 
the  California  Coastal  Commission  to 
ensure  appropriate  measures  are  taken 
to  conserve  the  tarplant  as  well  as  other 
federally  listed  wildlife  species  that 
occur  in  these  areas. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act  (16 
U.S.C.  1531  et  seq.].  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report  (House  Document 
No.  94-51)  was  presented  to  Congress 
on  January  9,  1975,  and  included 
Cirsium  loncholepis  and  Ehodictyon 
capitatum  as  endangered.  We  published 
a  notice  in  the  July  1,  1975.  Federal 
Register  (40  FR  27823)  of  our 
acceptance  of  the  Smithsonian 
Institution  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3))  of  the  Act),  and  our  intention  to 
review  the  status  of  the  plant  species 
named  therein. 

On  June  16,  1976,  we  published  a 
proposal  in  the  Federal  Register  (41  FR 
24523)  to  determine  approximatelv 
1.700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  Cirsium  loncholepis  and 
Eriodictyon  capitatum  were  included  in 
that  Federal  Register  publication, 
Comments  received  in  relation  to  the 
1976  proposal  were  summarized  in  an 
April  26,  1978,  Federal  Register 
publication  (43  FR  17909).  The 
Endangered  Species  Act  Amendments 


of  1978  required  that  all  proposals  more 
than  two  years  old  be  withdrawn.  A  one 
year  grace  period  was  given  to  those 
proposals  already  more  than  two  years 
old.  On  December  10,  1979  (44  FR 
70796),  we  published  a  notice  of 
withdrawal  of  the  June  16,  1976, 
proposal  along  with  four  other 
proposals  that  had  expired. 

VVe  published  an  updated  Notice  of 
Review  (NOR)  for  plants  on  December 
15.  1980  (45  FR  82480).  This  notice 
included  Cirsium  loncholepis  and 
Eriodictyon  capitatum  as  category  1 
candidate  species.  Category  1 
candidates  were  those  species  for  which 
we  had  on  file  substantial  information 
on  biological  vulnerability  and  threats 
to  support  preparation  of  listing 
proposals,  but  issuance  of  the  proposed 
rule  was  precluded  by  other  pending 
listing  activities  of  higher  priority.  On 
November  28,  1983,  we  pubhshed  a 
supplement  to  the  1980  NOR  (48  FR 
53640),  in  which  C.  loncholepis  was 
included  as  a  category  2  candidate. 
Category  2  species  were  those  species 
for  which  information  in  our  possession 
indicated  that  proposing  to  list  as 
endangered  or  threatened  was  possibly 
appropriate,  but  for  which  sufficient 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support 
proposed  rules. 

Tne  NOR  for  plants  was  again  revised 
on  September  27,  1985  (50  FR  39526). 
In  this  notice,  Eriodictyon  capitatum 
was  included  as  a  category  1  candidate, 
and  Cirsium  loncholepis  remained  a 
category  2  candidate.  On  February  21, 
1990  (55  ra  6184),  and  September  30, 
1993  (58  FR  51144),  revised  NORs  were 
published  that  included  Cirsium 
loncholepis,  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa  as 
category  1  candidates.  On  February'  28, 
1996,  the  Notice  of  Review  of  Plant  and 
Animal  Taxa  that  are  Candidates  for 
Listing  as  Endangered  or  Threatened 
Species  (61  FR  7596)  discontinued  the 
designation  of  category  2  species  as 
candidates.  The  notice  included  as 
candidates  only  those  species  meeting 
the  former  definition  of  category  1,  and 
included  Cirsium  loncholepis. 
Eriodictyon  capitatum.  and  Deinandra 
increscens  ssp.  villosa. 

A  proposed  rule  to  list  Cirsium 
loncholepis.  Eriodictyon  capitatum, 
Deinandra  increscens  ssp.  villosa,  and  a 
fourth  species,  Lupinus  nipomensis,  as 
endangered  was  published  in  the 
Federal  Register  on  March  30,  1998  (63 
FR  15164).  The  final  rule  listing  Cirsium 
loncholepis,  Eriodictyon  capitatum, 
Deinandra  increscens  ssp.  villosa,  and 
Lupinus  nipomensis  as  endangered 
species  was  published  on  March  20, 
2000  (65  FR  14888). 


Section  4(a)(3)  of  the  Act,  as 
amended,  and  our  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Cirsium 
loncholepis,  Eriodictyon  capitatum,  and 
Deinandra  increscens  ssp.  villosa  were 
listed,  we  found  that  designation  of 
critical  habitat  for  these  taxa  was 
prudent  but  not  determinable,  and  that 
designation  of  critical  habitat  would 
occur  once  we  had  gathered  the 
necessary  data. 

On  June  17,  1999.  our  failure  to  issue 
final  rules  for  listing  Cirsium 
loncholepis,  Eriodictyon  capitatum,  and 
Deinandra  increscens  ssp.  villosa  and 
six  other  plant  species  as  endangered  or 
threatened,  and  our  failure  to  make  a 
final  critical  habitat  determination  for 
the  9  species  was  challenged  in 
Southwest  Center  for  Biological 
Diversity  and  California  Native  Plant 
Society  v.  Babbitt  (Case  No.  C99-2992 
(N.D.Cal.)).  On  May  22.  2000.  the  judge 
signed  an  order  for  the  Service  to 
propose  critical  habitat  for  the  species 
by  September  30.  2001 .  Plaintiffs  agreed 
to  two  brief  extensions  of  this  due  date 
until  November  2,  2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection:  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Areas 
outside  the  geographic  area  currently 
occupied  by  the  species  shall  be 
designated  as  critical  habitat  only  when 
a  designation  limited  to  its  present 
range  would  be  inadequate  to  ensure  the 
conservation  of  the  species. 

Conservation  is  denned  in  section 
3(3)  of  the  Act  as  the  use  of  all  methods 
and  procedures  which  are  necessary  to 
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bring  any  endangered  or  threatened 
species  to  the  point  at  which  listing 
imder  the  Act  is  no  longer  necessary. 
Regulations  under  50  CFR  424.02(j)' 
define  special  management 
considerations  or  protection  to  mean 
any  methods  or  procedures  useful  in 
protecting  the  physical  and  biological 
features  of  the  environment  for  the 
conservation  of  listed  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

When  we  designate  critical  habitat  at 
the  time  of  listing,  as  required  under 
Section  4  of  the  Act,  or  imder  short 
court-ordered  deadlines,  we  may  not 
have  the  information  necessary  to 
identify  all  areas  which  are  essential  for 
the  conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b).  which 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  we  do 
not  designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  available 
scientific  and  commercial  data 
demonstrate  that  the  unoccupied  areas 
are  essential  for  the  conservation  needs. 
la  this  case,  the  best  scientific  and 


commercial  data  has  demonstrated  that 
some  unoccupied  areas  are  essential  for 
the  conservation  of  the  species,  and 
accordingly,  we  have  included  within 
this  designation  some  areas  currently 
unocciapied  by  the  species. 

Chir  Policy  on  Information  Standards 
Under  the  Elndangered  Species  Act. 
published  in  the  Federal  Register  on 
July  1.  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primairy  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  m  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments, 
unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4fb)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Cirsium  loncholepis. 
Eriodictyon  capitatum.  and  Deinandra 
increscens  ssp.  \illosa.  This  information 
included  information  from  the  CNDDB 
(CNDDB  2001),  soil  survey  maps  (U.S. 
Soil  Conservation  Service  1971  and 
1983)  aerial  photographs  available 
through  TerraServer  (http:// 
terraser\er.homeadvisor.msn.com), 
recent  biological  surveys  and  reports, 
additional  information  provided  bv 
interested  parties,  and  discussions  with 
representatives  of  CDFG,  the  County  of 
Santa  Barbara  Planning  Department,  and 
other  botanical  experts.  VVe  also 
conducted  site  visits  at  several  locations 
managed  by  local.  State  or  Federal 
agencies,  including  VAFB.  Guadalupe- 
Nipomo  Dunes  National  Wildlife 
Refuge,  Gaviota  State  Beach.  Oceano 
Dunes  State  Vehicle  Recreation  Area, 
and  Pismo  Dimes  State  Preserve:  we 
have  also  visited  the  portion  of 
Guadalupe  Dunes  owned  by  the  Unocal 
Corporation. 

Because  Cirsium  loncholepis, 
Eriodictyon  capitatum,  and  Deinandra 
increscens  ssp.  \illosa  were  federally 
listed  in  the  vear  2000.  the  Service  has 


not  yet  had  the  opportunity  to  develop 
recovery  plans  for  these  taxa  As 
mentioned  earlier.  CDFG  developed  a 
management  strategy  document  for  the 
thistle.  Because  Eriodictyon  capitatum 
has  been  state-listed  since  1979  and  the 
other  two  taxa  have  been  state-listed 
since  1990.  the  conservation  needs  of 
these  taxa  have  been  considered  durmg 
the  review  of  individual  projects  by  the 
two  counties,  as  lead  CEQA  agencies, 
and  CDFG 

Certain  areas,  such  as  the  Gaviota 
Coast,  have  been  the  target  of  broader 
plaiming  efforts  because  the  presence  of 
Deinandra  increscens  ssp.  villosa 
overlaps  in  large  part  with  the  Gaviota 
Consolidated  Plaiming  Area,  which  is  a 
designation  conferred  by  the  County  of 
Santa  Barbara  Planning  and 
Development  Energy  Division  (SBPDED) 
on  areas  where  multiple  oil  and  gas 
facilities  already  exist  and  additional  oil 
and  gas  production  and  processing 
could  occur  (L.  Perez.  SBPDED.  pers 
comm  2001)  One  result  of  collaboration 
between  numerous  agencies  and  the  oil 
and  gas  industry  in  this  planning  area 
has  been  the  establishment  of  the 
Gaviota  Tarplant  Reserve 

The  stretch  of  coast  between  Pismo 
Ehines  State  Preserve  and  Point  Sal  has 
recently  been  the  focus  of  a  regional 
conservation  planning  effort 
spearheaded  by  The  Nature 
Conservancy  (TNC)  (TNC  n.d.)  They 
consider  this  area,  referred  to  as  the 
Guadalupe-Nipomo  Dunes,  to  be  one  of 
only  four  out  of  the  thirteen  dune  areas 
in  California  that  remain  relatively 
natural  and  undisturbed  Their  vision 
document  includes  a  four-point  plan 
that  calls  for:  (1)  Protection  of  specific 
parcels  that  support  fioodplain  habitat, 
the  Unocal  Guadalupe  Oil  Field,  the 
dune  scrub  lands  east  of  the  State 
Vehicular  Recreation  Area,  and  areas 
where  dune  margins  interface  with 
agricultural  and  ranching  lands.  This 
area  overlaps  in  large  part  with  one  of 
the  proposed  critical  habitat  units  in 
this  rule  Other  measures  call  for:  (2) 
ensuring  the  health  of  the  dune 
ecosystem  through  eradication  of  non- 
native  species,  restoration  of  damaged 
areas,  management  of  sensitive 
resources,  and  maintaining  ecologic 
processes  such  as  sand  movement:  (3) 
enhancement  of  visitor  senices:  and  (4l 
community  outreach  and  education 
programs  (TNC  n.d). 

Recently,  the  U.S.  Congress  directed 
the  National  Park  Ser\ice  to  initiate  a 
feasibility  study  for  the  Gaviota  coast  to 
determine  whether  the  area,  or  a  portion 
of  it,  is  eligible  and  suitable  to  be 
managed  as  a  unit  of  the  National  Park 
System  according  to  specific  criteria, 
including  the  determination  as  to 
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whether  the  resources  in  the  area  are 
nationally  significant  (http:// 
vvww.nps.gov/pwTo/gaviota/).  The 
stretch  of  coast  being  studied  ranges 
from  Coal  Oil  Point  (east  of  Gaviota) 
west  to  Point  Arguello  and  continuing 
north  to  the  northern  boundary  of 
Vandenberg  Air  Force  Base:  this  area 
overlaps  with  all  or  a  portion  of  seven 
of  the  nine  units  being  proposed  for 
critical  habitat  designation  in  this  rule. 
The  results  of  the  feasibility  studv  will 
be  available  in  early  2002. 

These  numerous  initiatives  and 
planning  efforts  all  recognize  the 
sensitivity  of  the  coastal  habitats  and 
the  sensitive  resources  along  this 
portion  of  the  central  California  coast. 
Due  to  the  historic  loss  of  the  habitats 
that  supported  Cirsium  loncholepis. 
Ehodictyon  capitatum.  and  Deinandra 
increscens  ssp.  villosa.  we  believe  that 
future  conservation  and  recovery  of 
these  taxa  depends  not  only  on 
protecting  them  in  the  limited  areas  that 
they  currently  occupy,  but  also  on 
providing  the  opportunity  to  increase 
their  distribution  by  designating 
currently  unoccupied  habitat  within 
their  historic  ranges. 

Some  of  the  critical  habitat  units 
being  proposed  for  Cirsium  loncholepis 
and  Deinandra  increscens  ssp.  villosa 
include  areas  that  are  currently 
unoccupied  by  the  taxa.  Determining 
the  specific  areas  that  these  taxa  occupy 
is  difficult  for  several  reasons:  (1)  The 
methods  for  mapping  the  current 
distributions  of  Cirsium  loncholepis  and 
Deinandra  increscens  ssp  villosa  can  be 
variable,  depending  on  the  scale  at 
which  groups  of  individuals  are 
recorded  (e.g.,  many  small  groups 
versus  one  large  group):  and  (2) 
depending  on  the  climate  and  other 
annual  variations  in  habitat  conditions, 
the  extent  of  the  distributions  may 
either  shrink  and  temporarily  disappear, 
or,  if  there  is  a  residual  seedbank 
present,  enlarge  and  cover  a  more 
extensive  area.  Therefore,  the  inclusion 
of  currently  unoccupied  habitat 
interspersed  with  patches  of  occupied 
habitat  in  the  critical  habitat  units 
reflects  the  dynamic  nature  of  the 
habitat  and  the  life  history 
characteristics  of  these  taxa.  For  Cirsium 
loncholepis.  we  have  also  included  a 
larger  area  of  currently  unoccupied 
habitat  in  the  Pismo-Orcutt  unit, 
extending  from  the  known  coastal 
locations  r)f  the  species  inland  to  Orcutt. 
This  unoccupied  habitat  is  essential  to 
the  conservation  of  the  species  because 
it  provides  connectivity  between  the 
known  locations  on  the  coast  and  the 
Canada  de  las  Flores  location  further 
inland  and  potentially  suitable  habitat 


for  introductions  needed  for  recovery  of 
the  species. 

Primary  Constituent  Elements 

In  accordance  with  section  3{5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conser\'ation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 
behavior:  food,  water,  air.  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter:  sites  for  breeding,  reproduction, 
or  rearing  of  offspring:  germination  or 
seed  dispersal:  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species.  All  areas 
proposed  as  critical  habitat  for  Cirsium 
loncholepis.  Ehodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa  are 
within  each  species'  historic  range  and 
contain  one  or  more  of  the  physical  or 
biological  features  (primary  constituent 
elements)  identified  as  essential  for  the 
conservation  of  each  species. 

The  proposed  critical  habitat  is 
designed  to  provide  sufficient  habitat  to 
maintain  self-sustaining  populations  of 
Cirsium  loncholepis.  Ehodictyon 
capitatum.  and  Deinandra  increscens 
ssp.  villosa  throughout  each  species' 
range,  and  provide  those  habitat 
components  essential  for  the 
conservation  of  each  species.  Habitat 
components  that  are  essential  for 
Cirsium  loncholepis  are  found  in.  but 
not  limited  to,  coastal  dune,  coastal 
scrub,  and  wetland  communities  where 
physical  processes,  such  as  occasional 
soil  disturbance  and  the  pattern  of 
prevailing  coastal  winds,  support 
natural  dune  dynamics  in  coastal  areas, 
or  occasional  floodplain  depositional 
events  in  inland  areas.  Habitat 
components  that  are  essential  for 
Ehodictyon  capitatum  are  found  in 
vegetation  communities  classified  as 
maritime  chaparral  and  in  southern 
bishop  pine  forests  that  intergrade  with 
chaparral  where  physical  processes, 
such  as  occasional  naturally-occurring 
or  controlled  fires,  support  patch 
dynamics  within  the  pine  forest  and 
chaparral  communities.  Habitat 
components  that  are  essential  for 
Deinandra  increscens  ssp.  villosa  are 
found  in  needlegrass  grassland  and 
coastal  sage  scrub  communities  with  a 
clay  layer  found  below  the  sandy  soil 
surface. 


Based  on  our  knowledge  to  date,  the 
primary-  constituent  elements  of  critical 
habitat  for  Cirsium  loncholepis  consist 
of,  but  are  not  limited  to: 

(1)  Moist  sandy  soils  associated  with 
dune  swales,  margins  of  dune  lakes  and 
marshes,  and  river  margins  from  the 
Guadalupe  Dune  complex  along  the 
coast  and  inland  to  Cafiada  de  las 
Flores: 

(2)  Plant  communities  that  support 
associated  species  including,  coastal 
dune,  coastal  scrub,  and  wetland 
communities,  particularly  where  the 
following  associated  species  are  found: 
Juncus  spp  (rush),  Scirpus  spp.  (tule), 
Salix  spp.  (willow).  Toxicodendron 
diversilobum  (poison  oak),  Distichlis 
spicata  (salt  grass),  and  Bacchahs 
pilulahs  (covote  brush);  and 

(3)  Hydrofogic  processes,  particularly 
the  maintenance  of  a  stable  groundwater 
table  that  supports  the  soil  moisture 
regime  that  appears  to  be  favored  by 
Cirsium  loncholepis. 

Ehodictyon  capitatum 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Ehodictyon  capitatum 
consist  of,  but  are  not  limited  to: 

(1)  Soils  with  a  large  component  of 
sand  and  that  tend  to  be  acidic: 

(2)  Plant  communities  that  support 
associated  species,  including  maritime 
chaparral,  particularly  where  the 
following  associated  species  are  found: 
Dendromecon  hgida  (bush  poppy). 
California  scrub  oak.  Quercus  parvula 
(Santa  Cruz  Island  oak),  and  Ceanothus 
cuneatus  (buck  brush):  and  in  southern 
bishop  pine  forests  that  intergrade  with 
chaparral  Arctostaphylos  spp. 
(manzanita)  and  Salvia  mellifera  (black 
sage):  and 

(3)  Habitat  directly  adjacent  upslope 
and  downslope  from  known 
populations,  as  this  species  appears  to 
spread  primarily  through  vegetative 
reproduction. 

Threats  to  the  habitat  of  Ehodictyon 
capitatum  include:  incompatible  fire 
management  practices:  invasive 
nonnative  plant  species:  low  seed 
productivity:  and  naturally  occiuring 
catastrophic  events  (65  FR  14888).  Some 
of  the  sites  proposed  for  critical  habitat 
may  be  degraded  by  the  presence  of 
non-native  species,  such  as  Ehrhardta 
calcina  (veldt  grass),  that  may  compete 
with  native  vegetation.  This  fast- 
spreading  species  is  difficult  to  control, 
particularly  after  an  area  has  been 
denuded  by  wildfire.  Controlling  veldt 
grass  poses  a  special  management  need 
within  proposed  critical  habitat  for 
Eriodictyon  capitatum.  The  areas  we  are 
proposing  to  designate  as  critical  habitat 
provide  some  or  all  of  the  habitat 
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components  essential  for  the 
conservation  oi Ehodictyon  capitatum. 

Deinandra  increscens  ssp.  villosa 

Based  on  our  knowledge  to  date,  the 
primary'  constituent  elements  of  critical 
habitat  for  Deinandra  increscens  ssp, 
villosa  are: 

(1)  Sandy  soils  associated  with  coastal 
terraces  adjacent  to  the  coast  or  uplifted 
marine  sediments  at  interior  sites  up  to 
5.6  km  (3.5  mi)  inland  from  the  coast; 
and 

(2)  Plant  communities  that  support 
associated  species,  including 
needlegrass  grassland  and  coastal  sage 
scrub  communities,  particularly  where 
the  following  associated  species  are 
found:  needlegrass  species,  California 
sagebrush,  coyote  bush,  sawtooth 
golden  bush,  and  California  buckwheat. 

Threats  to  the  habitat  of  Deinandra 
increscens  ssp.  villosa  include:  habitat 
loss  and  degradation  from  the 
development  of  oil  and  gas  facilities: 
including  pipelines:  competition  with 
nonnative  weeds:  and  naturally 
occurring  catastrophic  events  (65  FR 
14888).  "The  presence  of  non-native 
species  which  compete  for  resources 
available  for  growth  and  reproduction  of 
Deinandra  increscens  ssp.  villosa  mav 
pose  a  special  management  need  for  the 
areas  proposed  as  critical  habitat  for  this 
species.  Portions  of  these  units  being 
proposed  for  critical  habitat  may  be 
degraded  by  the  presence  of  non-native 
species  such  as  veldt  grass,  ripgut,  and 
harding  grass,  that  may  compete  with 
native  vegetation.  This  is  particularly 
true  for  the  sites  where  most  of  the 
coastal  populations  are  found, 
particularly  in  the  vicinity  of  Gaviota,  as 
they  have  been  subject  to  more  human 
disturbance  than  the  inland  sites.  The 
areas  we  are  proposing  to  designate  as 
critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
con.servation  of  Deinandra  increscens 
ssp.  villosa. 

Special  Management  Considerations  or 
Protections 

Special  management  considerations 
or  protections  may  be  needed  to 
maintain  the  primary  constituent 
elements  for  the  three  taxa  within  the 
units  being  proposed  as  critical  habitat. 
In  seme  cases,  protection  of  existing 
habitat  and  current  ecologic  processes 
may  be  sufficient  to  ensure  that 
populations  of  the  plants  are  maintained 
at  those  sites,  and  have  the  ability  to 
reproduce  and  disperse  in  surrounding 
habitat.  In  other  cases,  however,  active 
management  may  be  needed  to  maintain 
the  primary  constituent  elements  for  the 
three  taxa.  We  have  outlined  below  the 
most  likely  kinds  of  special 


management  and  protection  that  these 
three  taxa  may  require.  Not  all  of  these 
will  apply  to  each  plant  taxon. 

1.  Existing  soil  conditions  may  need 
to  be  protected  by  avoiding  activities 
that  cause  the  erosion  of  soils  from  areas 
with  slopes:  on  fiat  areas,  maintaining 
an  intact  soil  profile  may  be  necessarv' 
to  maintain  edaphic  features  such  as  a 
perched  water  table  atop  a  clay  layer,  or 
a  horizon  of  permeable  sandy  soils  on 
the  surface  layer. 

2.  In  near-coastal  areas  (dunes)  the 
supply  and  movement  of  sand  along  the 
coast  must  be  maintained  to  create  the 
mosaic  of  wetlands,  swales,  and 
marshes  that  are  needed  for  Cirsium 
loncholepis. 

3.  Existing  hydrologic  conditions  may 
need  to  be  protected  by  avoiding 
activities  that  cause  a  change  in  surface 
or  subsurface  water  flows  upon  which 
the  plant  taxa  depend. 

4.  The  quality  of  water  must  also  be 
maintained  to  keep  it  free  from 
deleterious  levels  of  herbicides  or 
chemical  or  organic  contaminants. 

5.  The  associated  plant  communities 
must  be  maintained  to  ensure  that  the 
habitat  needs  of  pollinators  and 
dispersal  agents  are  maintained.  For 
some  grassland  areas,  it  may  be 
important  to  maintain  openings  between 
coastal  scrub  communities  that  might 
otherwise  encroach  upon  grassland 
patches  that  support  Deinandra 
increscens  ssp.  villosa  Along  the  coast, 
the  growih  of  willow  thickets  may 
encroach  upon  the  margins  of  dune 
swales  and  wetlands,  and  shade  out 
Cirsium  loncholepis. 

6.  In  all  plant  communities  where 
these  taxa  occur,  invasive,  non-native 
species  such  as  harding  grass  and  veldt 
grass  need  to  be  actively  managed  Once 
these  grasses  have  become  established. 
they  cannot  be  removed  without  great 
expenditure  of  time  and  effort. 

7.  Certain  areas  where  these  taxa 
occur  may  need  to  be  fenced  to  protect 
them  from  accidental  or  intentional 
trampling  bv  humans  and  livestock. 

Criteria  Used  to  Identify  Critical 
Habitat 

The  proposed  critical  habitat  units  for 
Cirsium  loncholepis.  Eriodictyon 
capitatum.  and  Deinandra  increscens 
ssp.  villosa  were  delineated  by  creating 
data  layers  in  a  geographic  information 
system  (CIS)  format  of  the  areas  of 
known  occurrences  of  the  three  taxa 
using  information  from  the  CNDDB 
(CNDDB  2001),  aerial  photographs 
available  through  TerraServ'er  (http:// 
terraserver.homead\isor.msn.com). 
recent  biological  surveys  and  reports, 
representatives  of  CDFG.  the  County  of 
Santa  Barbara  Planning  Department,  and 


discussions  with  botanical  experts. 
These  data  layers  were  created  on  a  base 
of  USGS  7  5'  quadrangles  obtained  from 
the  State  of  California's  Stephen  P. 
Teale  Data  Center  We  defined  the 
boundaries  for  the  proposed  critical 
habitat  units  using  roads  and  known 
landmarks  and.  where  necessary, 
township,  range,  and  section  numbers 
from  the  public  land  survey 

We  also  considered  the  status  of 
habitat  conservation  plan  (HCP)  efforts 
in  proposing  areas  as  critical  habitat. 
Section  10(a)(1)(B)  of  the  Act  authorizes 
us  to  issue  permits  for  the  take  of  listed 
wildlife  species  incidental  to  otherwise 
lawful  activities.  .An  incidental  take 
permit  application  must  be  supported 
by  an  HCP  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
permitted  incidental  take.  Although 
"take  "  of  listed  plants  is  not  prohibited 
by  the  Act.  listed  plant  species  may  also 
be  covered  in  an  HCP  for  wildlife 
species.  Subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species  At.  the  time  we 
prepared  this  proposed  rule,  there  were 
no  approved  HCPs  covering  any  of  these 
three  species  within  the  areas  being 
proposed  for  critical  habitat 

The  Air  Force  has  developed  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP)  for  VAFB. 
The  INRMP  is  intended  to  provide  an 
adaptive  management  approach  to 
natural  resource  issues  on  the  base 
(Tetra  Tech,  Inc.  1997).  Although  the 
INRMP  calls  for  annual  monitoring  of 
Eriodictyon  capitatum.  it  does  not 
provide  any  specific  measures  to  ensure 
the  conservation  and  recover*'  of  this 
species.  The  INRMP  calls  for  surveys  for 
Cirsium  loncholepis.  which  has  not 
been  seen  on  the  base  since  1958: 
Deinandra  increscens  ssp  villosa  is  not 
discussed  in  the  plan.  The  INRMP  is 
currently  being  revised  However, 
because  measures  to  provide  for  the 
conservation  of  these  species  are  not 
currentlv  in  place,  we  are  not  excluding 
from  the  proposed  critical  habitat  unit 
those  portions  of  the  base  that  support 
Ehodicyton  capitatum.  or  those  portions 
of  the  Point  Sal  and  Point  Argueilo- 
Gaviota  units  that  support  Deinandra 
increscens  ssp   villosa 

Critical  habitat  includes  habitat 
throughout  the  species'  current  ranges 
in  the  United  States  (Santa  Barbara  and 
San  Luis  Obispo  counties.  California) 
Lands  proposed  are  under  Federal. 
State,  local,  and  private  ownership. 
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Federal  lands  include  areas  owned  and 
managed  by  V'andenberg  Air  Force  Base 
and  the  Service.  State  lands  include 
areas  owned  and  managed  by  the 
California  Department  of  Parks  and 
Recreation  and  the  California 
Department  of  Fish  and  Game.  Local 
lands  include  parks  owned  by  the 
County  of  Santa  Barbara.  Private  lands 
include  areas  that  are  being  managed  for 
conservation  by  private  landowners,  as 
well  as  those  that  are  being  managed  for 
agriculture,  ranchlands.  or  oil 
production.  We  are  proposing  to 
designate  critical  habitat  on  lands  that 
are  considered  essential  to  the 
conservation  of  each  of  the  three 
species  Each  of  the  critu:al  habitat  units 
is  considered  to  be  occupied  by  either 
seeds  as  part  of  the  seed  bank  or 
standing  plants,  and  contain  habitat  that 
includes  the  specific  soils,  hvdrology. 
and  plant  communities  that  are 
associated  with  each  of  the  three 
species 

Throughout  this  designation,  in 
selecting  areas  of  proposed  critical 
habitat,  we  made  an  effort  to  avoid 
developed  areas,  such  as  housing 
developments,  and  other  areas  that  are 
unlikely  to  contribute  to  the 
conservation  of  Cirsium  loncholepis. 
Enodictyon  capitatum.  and  Deinandra 


mcrescens  ssp.  villosa.  However,  due  to 
mapping  and  time  constraints,  we  did 
not  map  critical  habitat  in  sufficient 
detail  tc3  exclude  all  developed  areas  or 
other  lands  unlikely  to  contain  the 
primary  constituent  elements  essential 
for  the  conservation  of  these  taxa.  Areas 
within  tlie  boundaries  of  the  mapped 
units,  such  as  buildings,  roads,  parking 
lots,  railroads,  airport  runways  and 
other  paved  areas,  lawns,  and  other 
urban  landscaped  areas  will  not  contain 
any  of  the  primary  constituent  elements. 
Federal  actions  limited  to  these  areas, 
therefore  would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below  include  all  of  the 
primary  constituent  elements  described 
above  and  constitute  our  best 
assessment  at  this  time  of  the  areas 
needed  for  the  conservation  of  each  of 
the  three  taxa: 

Cirsium  loncholepis 

Critical  habitat  being  proposed  for 
Cirsium  loncholepis  includes  two  units 
that  currently  sustain  the  species. 
Protection  of  this  proposed  critical 
habitat  us  essential  for  the  conservation 


Table  1  .—Approximate  Proposed  Critical  Habitat  Unit  Areas  for  Cirsium 

(AC))  BY  Land  Ownership  ' 


of  the  species  because  the  geographic 
range  that  Cirsium  loncholepis  occupies 
has  been  reduced  to  so  few  sites  that  the 
species  is  threatened  with  extinction. 
The  areas  being  proposed  as  critical 
habitat  contain  the  appropriate  dune, 
wetland,  marsh,  and  riparian  habitat 
that  supports  Cirsium  loncholepis. 
including  the  sandy  soils,  the  associated 
plant  communities,  and  a  groundwater 
table  that  maintains  wet  soil  conditions. 
We  propose  to  designate  approximately 
1 7.934  ha  (44,315  acres]  of  land  as 
critical  habitat  for  Cirsium  loncholepis. 
Approximately  6  percent  of  this  area 
consists  of  Federal  lands,  while  State 
lands  comprise  approximately  5 
percent.  County  lands  comprise 
approximately  1  percent,  and  private 
lands  comprise  approximately  88 
percent  of  the  proposed  critical  habitat 
(Table  1).  Both  of  the  two  units  being 
proposed  for  Cirsium  loncholepis 
support  standing  plants  or  seedbank  of 
the  species.  In  addition  to  these  areas, 
both  units  contain  additional  habitat 
that  is  needed  to  maintain  the  ecologic 
processes  that  support  the  primary 
constituent  elements,  and  habitat  that  is 
needed  to  allow  expansion  of  existing 
populations  and  to  maintain 
c;onnectivity  through  pollinators  and 
dispersal  agents  between  the  two  units. 

loncholepis  in  Hectares  (ha)  (Acres 


Unit  Name 

State 

Private 

County  and  ottier 
local  lunsdictions 

Federal 

Total 

Pismo-Orcutt   

Canada  de  las  Flores  

869  ha 

(2,148  ac) 

Oha 

(Oac) 

14.592  ha 

(36  058  ac) 
1 ,200  ha 
(2,964  ac) 

'  240  ha 
(592  ac) 

'  Oha 
(Oac) 

1.033 
(2.553  ac) 
Oha 
(Oac) 

16,734  ha 
(41.351  ac) 
1.200  ha 
(2,964  ac) 

Total  

869  ha 
(2,148  ac) 

15,792  ha 
(39,022  ac) 

240  ha 
(592  ac) 

1 ,033  ha 
(2,553  ac) 

17,934  ha 

(44,315  ac) 

'  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2  47  ac). 


A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

Pismo-Orcutt  Unit 

The  Pismo-Orcutt  Unit  consists  of 
coastal  dunes,  swales,  and  wetlands 
extending  from  Grover  City  south  to 
Mussel  Point,  just  north  of  Point  Sal, 
and  then  extends  inland  across  the 
Santa  Maria  Valley  to  the  area  of  Orcutt. 
This  unit  includes  a  portion  of  the 
Pismo  Dunes  State  Preserve.  Oceano 
Dunes  State  Vehicular  Recreation  .'\rea, 
the  Guadalupe  Dunes  National  Wildlife 
Refuge,  Rancho  Guadalupe  Dunes 
Preser\e,  and  privately  owned  lands.  In 
the  vicinity  of  Orcutt,  some  of  the 
private  lands  included  in  this  unit  have 
been  designated  as  open  space  bv  the 


County  of  Santa  Barbara  (1998).  The 
coastal  portion  of  this  unit  contains 
almost  all  the  known  populations  of 
Cirsium  loncholepis.  including  the 
largest  population  known  to  exist 
anywhere  on  privately  owned  lands,  the 
Unocal  parcel  near  the  mouth  of  the 
Santa  Maria  River,  as  well  as  numerous 
smaller  populations  that  are  scattered 
along  the  coast  north  to  Grover  City. 
Maintaining  all  of  these  populations  is 
important  for  this  species  to  survive 
through  a  variety  of  natural  and 
environmental  changes  as  well  as 
stochastic  events.  The  more  interior 
portions  of  this  unit  are  primarilv 
within  the  lower  portion  of  the  Santa 
Maria  River  valley  (below  80  ft  in 
elevation)  and  have  been  placed  in 


agricultural  production.  However. 
fragments  of  numerous  small  marshes, 
wetlands,  and  drainages  can  still  be 
found  interspersed  with  agricultural 
fields.  The  prevailing  winds  from  the 
stretch  of  coast  between  Pismo  Beach 
and  the  mouth  of  the  Santa  Maria  River 
blow  southeast  across  the  lower  Santa 
Maria  River  Valley  in  the  direction  of 
Orcutt  and  beyond  to  Canada  de  las 
Flores.  This  intervening  habitat  is 
therefore  important  to  maintain 
connectivity  between  the  coastal 
populations  and  the  Cafiada  de  Las 
Flores  unit  through  pollinator  activity 
and  seed  dispersal  mechanisms  and  to 
provide  suitable  habitat  for  introduction 
efforts  needed  for  recovery  of  the 
species. 


Federal  Register / Vol.  66.  No.  221 /Thursday,  November  15.  2001  / Proposed  Rules  57569 


Caiiada  de  Las  Flores  Unit 

The  Canada  de  Las  Flores  Unit 
consists  of  marsh  and  wetland  habitat  at 
the  head  of  La  Canada  de  las  Flores, 
northwest  of  the  town  of  Los  Alamos. 
All  of  the  lands  in  this  unit  are  privately 
owned.  The  two  known  populations  of 
Cirsium  loncholepis  in  this  unit 
encompasses  the  easternmost 
distribution  of  the  species:  consequently 
they  occur  under  slightly  different 
environmental  conditions,  specifically 
at  a  higher  elevation  (200  ft  elev.)  and 
warmer  climate  than  the  coastal 
populations.  Preser\ing  any  genetic 
variability  within  the  species  that  has 
allowed  it  to  adapt  to  these  slightly 
different  environmental  conditions 


would  be  important  for  the  long-term 
survival  and  conservation  of  the  species. 

Enodictyon  capitatum 

We  are  proposing  critical  habitat  for 
Enodictyon  capitatum  in  three  units 
currently  occupied  by  the  species. 
Protection  of  this  proposed  critical 
habitat  is  essential  for  the  conservation 
of  the  species  because  the  geographic 
range  that  Enodictyon  capitatum 
occupies  has  been  reduced  to  so  few 
sites  that  the  species  is  threatened  with 
extinction  (65  FR  14888)  The  areas 
being  proposed  as  critical  habitat  are 
found  in  three  locations  in  northern 
Santa  Barbara  County  and  include  the 
appropriate  sandy,  acidic  soils  and 
chaparral  and  southern  bishop  pine 


forest  chaparral  habitat  that  supports 
Eriodictyon  capitatum-  We  propose  to 
designate  approximately  3.438  ha  (8,495 
ac)  of  land  as  critical  habitat  for 
Enodictyon  capitatum  .Approximately 
13  percent  of  this  area  consists  of 
Federal  lands,  and  private  lands 
comprise  approximately  87  percent  of 
the  proposed  critical  habitat  (Table  2). 
The  three  units  being  proposed  for 
Enodictyon  capitatum  support  standing 
populations  of  the  species  In  addition 
to  these  areas,  both  units  contain 
additional  habitat  that  is  needed  to 
maintain  theecdlogu  processes  that 
support  the  primar>  constituent 
elements,  and  habitat  that  is  needed  to 
allow  expansion  of  existing  populations. 


Table  2.— Approximate  Proposed  Critical  Habitat  unit  Areas  for  Eriodictyon  capitatum  in  Hectares  (ha) 

(Acres  (ac))  by  land  Ownership  ' 


Unit  Name 

State 

Private                 County  and  other                 F-te,-! 

1                                   1 

Total 

Solomon  Hills 

Oha 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 

1                                                     

1  31 1  ha                      rtt\a                           \  nh,a 

1    "Jl  1     Kq 

Vandentjerg  

Santa  Ynez  Mountains  

(3.239  ac) 
Oha 
(Oac) 
1.684  ha 
(4.162  ac) 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 

(Oac)                        1  (3.239  ac) 
443  ha                         443  ha 
(1.094ac)                   (I094ac) 
Oha                          1  1  684  ha 
(Oac)                       1(4  162  ac) 

Total 

Oha 

(Oac) 

2,995  ha 

(7,401  ac) 

1 1 

Oha 
(Oac) 

443  ha                         3.438  ha 
(1,094  ac)                    (8,495  ac) 

^  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2  47  ac). 


A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

Solomon  Hills  Unit 

The  Solomon  Hills  Unit  consists  of  a 
low  hill  (locally  known  as  Orcutt  Hill) 
located  southeast  of  the  community  of 
Orcutt  and  west  of  Highway  1.  The  unit 
includes  watersheds  from  the  ridgelines 
downslope  to  the  bottoms  of  the  nearest 
drainages.  It  supports  scattered  Bishop 
pine  and  live  oak.  along  with  maritime 
chaparral  species,  and  has  been 
dissected  by  roads,  pads,  and  pipelines 
associated  with  oil  well  drilling.  This 
entire  unit  is  privately  owned.  This  unit 
is  important  because  it  represents  one  of 
only  four  known  locations  of 
Eriodictyon  capitatum.  The  population 
that  occurs  here  also  includes  the 
northenunost  and  most  inland 
distribution  of  the  species.  Preserving 
the  genetic  variability  within  the  species 
that  has  allowed  it  to  adapt  to  these 
slightly  different  environmental 
conditions  is  important  for  its  long-term 
survival  and  conservation. 

Vandenberg  Unit 

The  Vandenberg  Unit  consists  of  two 
subunits.  Vandenberg  West  and 
Vandenberg  East,  located  approximately 


3  km  (2  mi)  apart  on  the  southern 
portion  of  Vandenberg  Air  Force  Base  in 
areas  that  are  zoned  as  open  space  (C. 
Gillespie.  VAFB,  m  litt  2001) 
Vandenberg  West  consists  of  relatively 
flat  terrain  within  Burton  Mesa 
chaparral,  and  contains  the  largest 
population  of  Enodictyon  capitatum  on 
the  base.  Vandenberg  East  is  comprised 
of  a  finger  of  mesa  top,  along  with 
surrounding  eroded  areas  that  slope 
toward  Pine  Canyon  and  I^ke  Canyon 
The  site  supports  Burton  Mesa  chaparral 
and  scattered  Bishop  pine.  Based  on 
currently  available  data  (Elam  1994). 
Pine  Canyon  in  N'andenberg  East 
contains  more  genetically  different 
individuals  than  any  other  known 
location  of  Enodictyon  capitatum.  The 
unit  is  considered  essential  to  the 
conservation  of  the  species  because  it 
contains  two  of  the  four  known 
locations  oi  Enodict\-on  capitatum.  The 
populations  that  occur  here  encompass 
the  westernmost  and  most  coastallv 
influenced  (low  elevation  and  coastal 
climate)  distribution  of  the  species,  and 
includes  the  location  with  the  greatest 
number  of  known  genetically  different 
individuals.  Preser\ing  the  genetic 
variability  within  the  species  that  has 
allowed  it  to  adapt  to  these  slightly 


different  environmental  conditions  is 
important  for  its  long-term  survival  and 
conser\ation, 

Santa  Ynez  Mountains  Unit 

The  Santa  Ynez  Mountains  Unit 
consists  of  an  8-km  (5  mi)  long  segment 
of  the  Santa  Ynez  Mountains  between 
the  Canada  de!  Coho  and  .Arrovo  Bullito 
drainages  Several  populations  of 
Enodictyon  capitatum  are  scattered 
among  [Uthocarpus  densiflorus)  tanbark 
oak.  [Quercus  agrifolia]  live  oak.  and 
numerous  chaparral  species  The 
downslope  limit  of  this  unit  on  the 
south-facing  side  lies  along  the  shift  in 
vegetation  from  chaparral  at  thr  higher 
elevations  to  grasslands  at  the  lower 
elevations.  The  entire  unit  is  privately 
owned.  This  unit  is  important  because 
it  represents  one  of  only  four  known 
locations  of  Enodictyon  capitatum  The 
populations  that  occur  here  includes  the 
southernmost  distribution  of  the  species 
as  well  as  those  at  the  highest  elevations 
(1600  ft  in  elevation)  Preserving  the 
genetic  variability  within  the  species 
that  has  allowed  it  to  adapt  to  these 
slightly  different  en\ironmental 
conditions  is  important  for  its  long-term 
sur\'ival  and  conser\ation 
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Deinandra  incwsrens  ssp.  villosa 

We  are  proposing  critical  habitat  for 
Deinandra  increscens  ssp.  villosa  in  five 
units  that  arc  currently  occupied  by  the 
species  Protection  of  these  areas  is 
essential  for  the  conservation  of  the 
species  because  the  geographic  range 
that  Deinandra  increscens  ssp.  villosa 
occupies  has  been  reduced  to  so  few 
sites  that  the  species  is  threatened  with 
extinction  (65  FR  14888).  The  areas 
being  proposed  as  critical  habitat  are 
coastal  terraces  found  between  Point  Sal 
south  to  the  Gaviota  area  and  include 


the  appropriate  soils  and  associated 
grassland  and  coastal  sage  scrub  plant 
communities  habitat  that  supports 
Deinandra  increscens  ssp.  villosa.  We 
propose  to  designate  approximately 
5,674  ha  (14.020  ac)  of  land  as  critical 
habitat  for  Deinandra  increscens  ssp. 
villosa.  Approximately  24.5  percent  of 
this  area  consists  of  Federal  lands, 
private  lands  comprise  approximately 
73  percent  of  the  proposed  critical 
habitat,  State  lands  comprise 
approxiimateiy  2.5  percent,  and  County 
lands  comprise  less  than  1  percent 


(Table  3).  The  five  units  being  proposed 
for  Deinandra  increscens  ssp.  villosa 
support  standing  plants  or  seedbank  of 
the  species.  In  addition  to  these  areas, 
each  unit  contains  additional  habitat 
that  is  needed  to  maintain  the  ecologic 
processes  that  support  the  primary- 
constituent  elements,  and  habitat  that  is 
needed  to  allow  expansion  of  existing 
populations  and  to  maintain 
connectivity  through  pollinators  and 
dispersal  agents  between  the 
populations  within  each  unit,  and 
between  the  five  units. 


Table  3.— Approximate  Proposed  Critical  Habitat  Unit  Areas  for  Deinandra  increscens  ssp.  villosa  in 

Hectares  (ha)  (Acres  (ac))  by  Land  Ownership  ^ 


Unit  name 

State            1 

Private 

County  and  other 
local  jurisdictions 

Federal 

Total 

Point  Sal           

Oha 
(Oac) 
Oha 
(Oac) 
0  ha 

Oha 
(Oac) 
Oha 
(Oac) 

310  ha 
(765  ac) 
495  ha 
(1.222  ac) 
3,339  ha 
(8,252  ac) 

Oha 

(Oac) 

Oha 

(0  ac) 

Oha 

(Oac) 

Oha 

(Oac) 

10  ha 

(24  ac) 

95  ha 
(234  ac) 
702  ha 
(1,734  ac) 
384  ha 
(950  ac) 
Oha 
(Oac) 
210  ha 
(520  ac) 

95  ha 

Point  Arguello    

Sudden  Peak      

(234  ac) 
702  ha 
(1,734  ac) 
694  ha 

Santa  Ynez  

(Oac) 
Oha 
(Oac) 
129  ha 
(319  ac) 

(1,715  ac) 
495  ha 

Conception-Gaviota  

(1.222  ac) 
3  688  ha 

Total 

(9,115  ac) 

129  ha  - 
(319  ac) 

4.144  ha 
(10.239  ac) 

10  ha 
(24  ac) 

1.391  ha 
(3.438  ac) 

5.674  ha 
(14.020  ac) 

'  Approximate  nectares  have  been  converted  to  acres  (1  ha  =  2.47  ac) 


A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

Point  Sal  Unit 

Point  Sal  Unit  consists  of  a  portion  of 
coastal  blufftop  approximately  6  km  (4 
mi)  southeast  of  Point  Sal.  it  is 
comprised  of  serpentine  soils  and 
outcrops,  and  supports  coastal  grassland 
vegetation  along  with  species  more 
typically  found  on  outcrops.  The  entire 
unit  is  under  the  Federal  jurisdiction  of 
VAFB  in  an  area  that  is  zoned  as  open 
space  (C.  Gillespie.  VAFB.  m  litt  2001) 
This  unit  supports  the  northernmost 
population  of  Deinandra  increscens  ssp. 
villosa:  as  of  1998,  this  population 
comprised  approximately  500 
individuals  Given  its  geographic 
isolation  from  the  remaining 
populations,  it  may  be  geneticalh 
different  from  other  populations  and. 
therefore,  important  for  the  long-term 
survival  and  conservation  of  Deinandra 
increscens  ssp.  villosa. 

Point  Arguello  Unit 

The  Point  Arguello  Unit  consists  of  a 
5-km  (3-mi)  long  stretch  of  coastal 
terrace  habitat  from  near  Point 
Pedernales.  south  to  Rocky  Point,  and 
east  to  approximately  the  500-foot 
contour  line.  This  unit  is  comprised 


entirely  of  lands  under  Federal 
jurisdiction  at  VAFB  in  an  area  that  is 
zoned  as  open  space  (C.  Gillespie, 
VAFB,  in  litt.  2001).  This  unit  supports 
one  population  of  Deinandra  increscens 
ssp.  villosa  comprising  several  hundred 
individuals  as  of  the  vear  2000  (C. 
Gillespie,  VAFB  in  litt.  2001)  as  well  as 
suitable  habitat  that  is  important  for  the 
expansion  of  this  population  and 
conservation  of  the  species. 

Sudden  Peak  Unit 

The  Sudden  Peak  Unit  consists  of  a  5 
km  (3  mi)  stretch  of  ridgeline  in  the 
western  portion  of  the  Santa  Ynez 
Mountains  west  of  Sudden  Peak  and 
generally  includes  grasslands  above  the 
1,200-foot  contour  line.  This  unit  is 
comprised  in  part  of  lands  under 
Federal  jurisdiction  of  VAFB  in  an  area 
that  is  zoned  as  open  space  (C. 
Gillespie,  VAFB.  in  litt.  2001)  (about  55 
percent),  and  of  privately  owned  lands 
(about  45  percent).  VAFB  holds  an 
easement  on  a  portion  of  these  private 
lands  This  unit  includes  two 
populations  of  Deinandra  increscens 
ssp.  villosa  that  comprised  over  1,000 
individuals  in  1998.  This  is  one  of  only 
two  units  that  are  known  to  support 
populations  away  from  the  immediate 
coast  and  at  higher  elevations  (1400  ft 


in  elevation).  Preserving  the  genetic 
variability  within  the  species  that  has 
allowed  it  to  adapt  to  these  slightly 
different  environmental  conditions  is 
important  for  its  long-term  survival  and 
conser\'ation.  It  also  supports  suitable 
habitat  that  is  important  for  the 
expansion  of  existing  populations  and 
conservation  of  the  species. 

Santa  Ynez  Unit 

The  Santa  Ynez  Unit  consists  of  a  9.7- 
km  (6-mi)  stretch  of  ridgeline  of  the 
Santa  Ynez  Mountains,  ranging  from 
Caiiada  de  las  Agujas  east  to  Cafiada  del 
Agua  Caliente.  This  unit  of  495  ha 
(1,222  ac)  is  comprised  entirely  of 
privately  owned  lands.  This  unit 
supports  tw'o  populations  of  Deinandra 
increscens  ssp.  villosa  that  comprised 
approximately  400  individuals  as  of 
1998.  Along  with  the  Sudden  Peak  unit, 
this  is  the  only  unit  that  supports 
populations  away  from  the  immediate 
coast  and  at  higher  elevations  (1400  ft 
in  elevation).  Preserving  the  genetic 
variability  within  the  species  that  has 
allowed  it  to  adapt  to  these  slightly 
different  environmental  conditions  is 
important  for  its  long-term  sur\'ival  and 
conservation.  This  unit  also  includes 
habitat  that  is  important  for  the 
expansion  of  existing  populations  and 


\ 


Federal  Register/ Vol.  66.  No.  221 /Thursday.  November  15,  2001  / Proposed  Rules  57571 


connectivity  between  the  two 
populations,  and  conservation  of  the 
species. 

Conception-Gaviota  Unit 

The  Conceptiou-Gaviota  Unit  consists 
of  a  51. 5-km  (23-mi)  long  stretch  of 
habitat  along  the  coast  from  Point 
Conception,  east  to  Gaviota,  and 
encompasses  3.688  hectares  (9,115  ac). 
At  its  widest  point,  this  unit  extends 
inland  approximately  3.2  km  (2  mi). 
This  unit  is  comprised  of  State  lands  at 
Gaviota  State  Beach  and  lands  in  the 
process  of  being  transferred  to  CDFG  for 
the  Gaviota  Tarplant  Preserve  (about  3.5 
percent).  County  of  Santa  Barbara  lands 
at  lalama  County  Park  (less  that  1 
percent),  and  privately  owned  lands 
(about  91  percent).  This  unit  supports 
most  of  the  known  populations  of 
Deinandra  increscens  ssp.  villosa  that 
occur  along  the  immediate  coast.  This 
includes  the  Gaviota  population  which 
was  once  abundant  but  is  currently  in 
decline,  two  small  patches  discovered 
in  1998  between  Gaviota  and  Point 
Conception,  and  an  extensive 
population  discovered  in  2000  that 
ranges  from  Ckivemment  Point  to  the 
area  near  )alama  Beach  County  Park. 
This  unit  is  important  because  it 
supports  multiple  populations  that 
occur  along  a  stretch  of  coastline  that 
consists  of  marine  terraces  supporting 
coastal  grasslands,  as  well  as 
intervening  suitable  habitat  that  is 
important  for  the  expansion  of  existing 
populations,  maintaining  coruiectivity 
for  pollinators  and  dispersal  between 
these  populations,  and  conservation  of 
the  species 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  bv  a  Federal 
agency.  Section  7  also  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  actions  that  are  likely  to  result  in 
the  destruction  or  adverse  modification 
of  proposed  critical  habitat  In  our 
regulations  at  50  CFR  402.02,  we  define 
destruction  or  adverse  modification  as 
"direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  sur\'ival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifving  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 


under  section  7.  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  under  the 
Act  against  such  activities. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  the  actions  thev  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciablv  diminishes  the  value  of  the 
critical  habitat  for  the  survival  and 
recovery  of  the  species.  Individuals, 
organizations,  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  an\'  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed 
actionlsj.  The  conservation  measures  in 
a  conference  report  are  advisor\'.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carrv 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agencv 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation  we  would  ensure  that  the 
permitted  actions  do  not  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  critical 
habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 


provide  reasonable  and  prudent 
alternatives  to  the  project,  if  anv  are 
identifiable  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402  02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency  s  legal  authority  and 
jurisdiction,  that  are  economicallv  and 
technologically  feasible,  and  that  we 
believe  would  avoid  the  likelihood  of 
jeopardizing  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
cntical  habitat  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarlv  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previouslv  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionar\- 
involvement  or  control  is  authorized  bv 
law  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critiraJ  habitat,  or 
adversely  modifv  or  destroy  proposed 
critical  habitat 

Federal  agencies  are  to  confer  with  us 
on  any  action  which  is  likely  to 
jeopardize  the  continued  existence  of 
any  proposed  species,  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat  (50  CFR 
402.10(a)).  We  may  issue  a  formal 
conference  report  if  requested  bv  a 
Federal  agency  Formal  conference 
reports  on  proposed  critical  habitat 
contain  an  opinion  that  is  prepared 
according  to  50  CFR  402.14.  as  if  critical 
habitat  were  designated.  We  may  adopt 
the  formal  conference  report  as  the 
biological  opinion  when  the  critical 
habitat  is  designated,  if  no  substantial 
new  information  or  changes  in  the 
action  alter  the  content  of  the  opinion 
(see  50  CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  Cirsium  loncholepis.  Eriodictvon 
capitatum.  and  Deinandra  increscens 
ssp.  \illosa  or  their  critical  habitat  will 
require  section  7  consultation  Activities 
on  private  or  State  lands  requiring  a 
permit  from  a  Federal  agencv.  such  as 
a  permit  from  the  U.S.  .\rmy  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act,  a  section 
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10(a)(1)(B)  permit  from  the  Service,  or 
some  other  Federal  action,  including 
hinding  (e.g..  Federal  Highway 
Administration.  Environmental 
Protoctinn  Agency,  or  Federal 
Emergency  Management  Authority 
funding),  will  also  continue  to  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat  and 
actions  on  non-Federal  and  private 
lands  that  are  not  federally  funded. 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

Habitat  is  often  dynamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recover*'  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  mav  be  implemented  under 
section  7(a)(  1 )  of  the  Act  and  to  the 
regulatory  protections  afforded  by  the 
section  7(d)(21  of  the  Act  jeopardy 
standard  and  the  applicable 
prohibitions  of  section  9  of  the  Act,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  ccmservafion 
plans,  or  other  species  conser\ation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe  within 
any  proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modif\-  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  Cirsium 
/onc/io/epy.s.  Enodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 


To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  of  the  Act  prohibits  actions 
funded,  authorized,  or  carried  out  by 
Federal  agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery'.  Actions  likely  to  "destroy  or 
adversely  modif\' "  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recover\'  of  the  listed  species 
Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recover^'  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by 
Cirsium  loncholepis.  Enodictyon 
capitatum,  and  Deinandra  increscens 
ssp.  villosa  is  not  likely  to  result  in  a 
regulator*'  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species.  Designation  of  critical  habitat  in 
areas  not  currently  occupied  by  these 
species  tray  result  in  an  additional 
regulatorv'  burden  when  a  Federal  nexus 
exists. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Cirsium  loncholepis  include, 
but  are  not  limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  quality 
or  quantity  of  surface  and  subsurface 
flow  of  water  needed  to  maintain  the 
coastal  dune  swale,  marsh,  and  riparian 
habitat  within  the  range  of  Cirsium 
loncholepis.  Such  activities  adverse  to 
Cirsium  loncholepis  could  include,  but 
are  not  limited  to,  water  drawdown  or 
water  diversions  that  drop  the  water 
table,  agricultural  activities  that  would 
affect  the  quality  of  water  through 
contamination,  agricultural  activities 
and  grading  activities  that  destroy  the 
attendant  native  vegetation  and  make 
these  areas  more  susceptible  to  invasion 
by  nonnative  plant  species,  off-highway 
vehicle  activity  that  alters  vegetation 
cover  and  topography,  road  building 
and  maintenance  or  modification  that 


alters  runoff  patterns,  oil  field 
development,  oil  contamination 
remediation  activities,  construction  of 
pipelines  and  utility  corridors,  golf 
course  and  residential  development, 
and  certain  recreational  activities. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Enodictyon  capitatum 
include,  but  are  not  limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  ability  of 
the  chaparral  habitat  to  maintain  a 
mosaic  of  stands  in  different  age  classes, 
such  as  maintaining  an  unnatural  fire 
regime  either  through  fire  suppression 
or  prescribed  fires  that  are  too  frequent 
or  poorly-timed:  residential  and 
commercial  development,  including 
road  building  and  golf  course 
installations:  agricultural  activities, 
including  orchardry.  viticulture,  row 
crops,  and  livestock  grazing:  and 
vegetation  manipulation  such  as  brush 
clearance  in  the  watershed  upslope  from 
Enodictyon  capitatum:  and 

(2)  Activities  that  appreciably  degrade 
or  destroy  native  maritime  chaparral 
and  oak  woodland  communities  at 
interior  sites,  including  but  not  limited 
to  livestock  grazing,  clearing,  discing, 
introducing  or  encouraging  the  spread 
of  nonnative  species,  and  heavy 
recreational  use. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Deinandra  increscens  ssp. 
villosa  include,  but  are  not  limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  ability  of 
the  coastal  terraces  to  maintain  healthy 
grassland  communities,  such  as 
maintaining  an  unnatural  fire  regime 
either  through  fire  suppression  or 
prescribed  fires  that  are  too  frequent  or 
poorly-timed:  residential  and 
commercial  development,  including 
road  building  and  golf  course 
installations;  agricultural  activities, 
including  orchardry.  viticulture,  row 
crops,  and  livestock  grazing,  oil  field 
development,  oil  contamination 
remediation,  and  construction  and 
decommissioning  of  pipelines  and 
utility  corridors. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and 
actions;  development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  authorization  by  the  Corps 
pursuant  to  section  404  of  the  Clean 
Water  Act,  or  permits  from  other 
Federal  agencies;  activities  of  the  U.S. 
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Fish  and  Wildlife  Ser\ice  on  its  Refuge 
lands;  the  funding  of  projects  by 
agencies  such  as  Housing  and  Urban 
Development:  military  activities  of  the 
U.S.  Department  of  Defense 
(Vandenberg  Air  Force  Base)  on  their 
lands  or  lands  under  their  jurisdiction: 
activities  of  the  Federal  Aviation 
Authority  on  their  lands  or  lands  under 
their  jurisdiction:  the  relea.se  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agriculture:  regulation  of  activities 
affecting  point  source  pollution 
discharges  into  waters  of  the  United 
States  by  the  Environmental  Protection 
Agency  under  section  402  of  the  Clean 
Water  Act;  watershed  management 
activities  sponsored  by  the  Natural 
Resources  Conservation  Service; 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Coitunission;  and 
authorization  of  Federal  grants  or  loans. 
Where  federally  listed  wildlife  species 
occiu  on  private  lands  proposed  for 
development,  any  habitat  conservation 
plans  submitted  by  the  applicant  to 
secure  a  permit  to  take  according  to 
section  10(a)(1)(B)  of  the  Act  would  be 
subject  to  the  section  7  consultation 
process,  a  process  which  would 
consider  all  federally  listed  species 
affected  by  the  HCP  including  plants. 

Several  other  species  that  are  listed 
under  the  Act  occur  in  the  same  general 
areas  as  Cirsium  loncholepis, 
Ertodictvon  capitatum,  and  Deinandra 
increscens  ssp.  villosa.  Western  snowA' 
plovers  [Charadrius  alexandhnus 
nivosus).  tidewater  gobies 
[Eucyclogobius  newberryi).  California 
least  terns  [Sterna  antillarum  bronni). 
California  red-legged  frogs  (Rana  aurora 
drayionii).  Arenaha  paludicola  (marsh 
sandwort).  Rorippa  gambelii  (Gambel's 
watercress),  and  Lupinus  nipomensis 
(Nipomo  lupine)  occur  within  the 
coastal  portions  of  the  Pismo-Orcutt 
unit  being  proposed  for  Cirsium 
loncholepis:  in  addition,  critical  habitat 
for  the  VVestem  snowy  plover  and  the 
California  red-legged  frog  overlaps  with 
that  being  proposed  for  Cirsium 
loncholepis.  California  tiger 
salamanders  [Ambystoma  califomiense] 
occur  on  the  more  inland  portion  of  the 
Pismo-Orcutt  unit  in  the  vicinity  of 
Orcutt,  as  well  as  in  the  vicinity  of  the 
Canada  de  las  Flores  unit  being 
proposed  for  Cirsium  loncholepis.  Along 
the  coast  between  lalama  Beach  Countv 
Park  and  Gaviota.  Western  snowy 
plovers  and  their  critical  habitat, 
California  red-legged  frogs  and  their 
critical  habitat,  and  tidewater  gobies 
overlap  with  the  Conception-Gaviota 


unit  being  proposed  for  Deinandra 
increscens  ssp  villosa. 

If  you  have  questions  regarding 
whether  specific  activities  will  likelv 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  mav  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 
NE  11th  Avenue.  Portland,  Oregon 
97232-4181  (503/231-6131.  FAX  503/ 
231-6243) 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  no  habitat  conser\ation 
plans  (HCPs)  exist  that  include  Cirsium 
loncholepis,  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp.  uUosa  as 
covered  species.  However,  we  believe 
that,  in  most  instances,  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  In  the  event  that 
future  HCPs  covering  C)rsium 
loncholepis.  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa  are 
developed  within  the  boundaries  of  the 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conser\'ation  of  this  species.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by 
Cirsium  loncholepis.  Eriodictyon 
capitatum.  and  Deinandra  increscens 
ssp.  villosa.  The  process  would  also 
enable  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  sur\'ival  of  the 
species  iri  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks.  We  will  also 
provide  technical  assistance  and  work 
closely  with  applicants  throughout  the 
development  of  any  future  HCPs  to 
identify'  appropriate  management  for  the 
long-term  conservation  of  Cirsium 
loncholepis.  Eriodictyon  ccpitatum.  and 
Deinandra  increscens  ssp  villosa.  The 
take  minimization  and  mitigation 
measures  provided  under  such  HCPs 
would  be  expected  to  protect  the 
essential  habitat  lands  proposed  as 
critical  habitat  in  this  rule. 

Economic  Analysis 

Section  4(b)(2)  of  the  ,^ct  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevsmt 


impacts  of  designating  a  particular  area 
as  critical  habitat  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
including  such  areas  as  critical  habitat. 
We  cannot  exclude  areas  from  critical 
habitat  if  the  exclusion  will  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  public  comment  period  on  the 
draft  economic  analyses  and  proposed 
rule  at  that  time 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  communitv.  industry,  or  anv 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concemmg 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  bv  section 
4  of  the  Act.  including  whether  the 
benefit  of  designation  will  outweigh  anv 
threats  to  the  species  due  to  designation; 

(2)  Sppcifir  information  on  the 
amount  and  distribution  of  Cirsium 
loncholepis.  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp  villosa 
habitat,  and  what  habitat  is  essential  to 
the  conservation  of  these  species  and 
why: 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Cirsium  loncholepis. 
Enodictyon  capitatum.  and  Deinandra 
increscens  ssp.  villosa  such  as  those 
derived  from  non-consumptive  uses 
(e.g..  hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,    existence  values'  .  and 
reductions  in  administrative  costs):  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
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accommodating  public  concern  and 
comments. 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  vour 
comments  and  materials  by  any  one  of 
several  methods  (see  ADDRESSES).  Please 
submit  Internet  comments  as  an  ASCII 
file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn;  [1018- 
AG88]"  and  your  name  and  return 
address  in  your  Internet  message.  Please 
note  that  the  Internet  address 

fwlcoaataltnoarl . fws.gov"  will  be 
closed  out  at  the  termination  of  the 
public  comment  period.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  vf)ur  Internet 
message,  contact  us  directly  by  calling 
our  Ventura  Fish  and  Wildlife  Office  at 
phone  number  805-644-1766. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record.  \vhu:h  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  may  withhold 
from  the  rulemaking  record  a 
respondents  identity,  to  the  extent 
allowable  by  law  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accfjrdance  with  our  policy 
published  on  |uly  1.  1994  (59  FR 
.^4270),  we  will  solicit  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
this  proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  following  publication  in 
the  Federal  Register  We  will  invite 
these  peer  reviewers  to  comment, 
during  the  public  comment  period,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
habitat. 


We  will  consider  all  comments  and 
information  received  during  the  60-day 
public  comment  period  on  this 
proposed  rule  during  preparation  of  a 
final  rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  within  45  days  of  the  date 
of  publication  of  this  proposal  in  the 
Federal  Register.  We  will  schedule 
public  hearings  on  this  proposal,  if  any 
are  requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 

Please  send  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES) 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866,  this  document  is  a 
significant  rule  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the  four 
criteria  discussed  below.  We  are 
preparing  a  draft  analysis  of  this 
proposed  action,  which  will  be  available 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Federal  Register  so  that  it  is  available 
for  public  review  and  comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 


considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities. 
Therefore,  we  do  not  believe  a  cost 
benefit  and  economic  analysis  pursuant 
to  EO  12866  is  required. 

The  three  species  for  which  critical 
habitat  is  proposed  were  listed  as 
endangered  on  March  20.  2000  (65  FR 
14888).  Consequently,  and  as  needed, 
we  will  conduct  formal  and  informal 
section  7  consultations  with  other 
Federal  agencies  to  ensure  that  their 
actions  will  not  jeopardize  the 
continued  existence  of  Cirsium 
loncholepis,  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa. 
Under  the  Act,  critical  habitat  may  not 
be  adversely  modified  by  a  Federal 
agency  action.  Critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  4).  Section  7  of  the 
Act  requires  Federal  agencies  to  ensure 
that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  on  our  experience  with  the 
species  emd  their  needs,  we  believe  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  be  considered  as  jeopardy 
under  the  Act  in  areas  occupied  by  the 
species.  Accordingly,  we  do  not  expect 
the  designation  of  currently  occupied 
areas  as  critical  habitat  to  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding. 

The  designation  of  areas  as  critical 
habitat  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  (that  is,  in 
areas  currently  unoccupied  by  the  three 
listed  species),  may  have  impacts  that 
are  not  attributable  to  the  species  listing 
on  what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  who  receive  Federal 
authorization  or  funding.  We  will 
evaluate  any  impact  through  our 
economic  analysis  (under  section  4  of 
the  Act;  see  Economic  Analysis  section 
of  this  rule).  Non-Federal  persons  who 
do  not  have  a  Federal  sponsorship  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat. 
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(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  Cirsium 
loncholepis.  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa  since 
the  species"  listing  in  2000.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  expected  to  impose 
few,  if  any.  additional  restrictions  to 
those  that  currently  exist  in  the 
proposed  critical  habitat  on  currently 
occupied  lands.  We  will  evaluate  any 
impact  of  designating  areas  where 


section  7  consultations  would  not  have 
occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis.  Because  of  the  potential  for 
impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions, 

(c)  This  proposed  rule,  if  made  final, 
is  not  expected  to  significantly  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and. 


as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat  on  any  Federal  entitlement, 
gr-ant.  or  loan  programs.  We  will 
evaluate  any  impact  of  designating  areas 
where  section  7  consultation  would  not 
have  occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and.  as  a  result,  this  rule  has  undergone 
OMB  review. 


Table  4. — Impacts  of  Cirsium  loncholepis.  Eriodictyon  capitatum.  and  Deinandra  increscens  ssp.  villosa  Listing 

AND  Critical  Habitat  Designation 


Categones  of  activities 


Activities  potentially  attected  by  species  listing  only 


Additional  acivities  potentially  atlected  by  critical  tiatMtat 
aesignation ' 


Federal  Activities  Potentially 
Affected  2. 


Pnvate  or  other  non-Federal 
Activities  Potentially  Af- 
fected '\ 


Activities  conducted  by  the  Army  Corps  of  Engineers, 
the  Department  o1  Defense  the  Environmental  Pro- 
tection Agency,  the  US  Fish  and  Wildlife  Service 
and  any  other  Federal  Agencies  inciadmg  but  not 
limited  to  grading  constnjction  roaa  building  oil 
field  development  oil  contaminants  remediation  her- 
bicide application,  fill  ot  wetlands  control  of  water 
table  levels  and  recreational  activities  that  would  de- 
stroy habitat  for  these  species  or  appreciably  de- 
crease habitat  value  or  quality  through  indirect  effects 
(e.g..  edge  effects  4nvasion  of  exotic  plants  or  ani- 
mals, or  fragmentation  ) 

Activities  that  require  a  Federal  action  (permit,  author- 
ization, or  tur>ding)  and  may  remove  or  destroy  habi- 
tat for  Cirsium  loncholepis  Enodictyor  caprtatum 
and  Deinandra  increscens  ssp  villosa  by  mechanicai 
chemical,  or  ott>er  means  or  appreciably  decrease 
habitat  value  or  quality  through  indirect  effects  <  e  g 
edge  effects,  invasion  of  exoitc  plants  or  animals, 
fragmentation  of  hat)itat 


Activities  by  these  Federal  Agencies  m  designated 
areas  where  section  7  consultations  would  not  riave 
occurred  but  for  the  cnfical  habitat  designation. 


Funding  authonzation.  or  permitting  actions  by  Federal 
Agertcies  m  designated  areas  where  section  7  con- 
sultations would  not  have  occurred  but  tor  the  cntical 
habitat  designation 


'  This  column  represents  activities  potentially  affected  by  the  cntical  habitat  designation  m  addition  to  those  activities  potentially  affected  by  list- 
ing the  species 
2  Activities  initiated  by  a  Federal  agency 
^Activities  initiated  by  a  pnvate  or  other  non-Federal  entity  that  may  need  Federal  authonzation  or  funding 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996).  w'henever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e.. 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  (RFA)  to  require  Federal 


agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  SBREF.^  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  ser\e  fewer  than 
50.000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees. 


wholesale  trade  entities  with  fewer  than 

100  employees,  retail  and  ser%'ice 
businesses  with  less  than  S5  million  in 
annual  sales,  general  and  hea\'y 
construction  businesses  with  less  than 
S27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
Sll  5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  S750.000  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 
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To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g..  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
ver\'  limited  extent,  we  mav  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  anv 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  anv 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  bv  the 
designation.  In  areas  where  the  species 
is  present,  Federal  agencies  are  alreadv 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
mav  affect  Cirsium  loncholepis, 
Enodictyon  capitatum.  and  Deinandra 
increscens  ssp.  viUosa.  If  this  critical 
habitat  designation  is  finalized.  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  in  areas  where 
the  species  is  present,  we  do  not  believe 
this  will  result  in  any  additional 
regulatory  burden  on  Federal  agencies 
or  their  applicants  because  consultation 
would  already  be  required  due  to  the 
presence  of  the  listed  species,  and  the 
duty  to  avoid  adverse  modification  of 
critical  habitat  would  not  trigger 
additional  regulaton,-  impacts  beyond 
the  duty  to  avoid  leopardizing  the 
species 

Even  if  the  dutv  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  Cirsium 
lunchnlepis.  Eriodictyon  capitatu inland 
Deinandra  increscens  ssp.  villosa  have 
only  been  listed  since  March  2000,  there 
have  only  been  two  formal  consultations 
involving  the  species.  Both 
consultations  were  conducted  with  the 
.-KCOE  on  restoration  activities  being 
undertaken  by  Unocal  to  clean  up  and 
restore  beach  habitat  contaminated  bv 
oil  production  activities.  In  these 


consultations,  restoration  of  CILO 
habitat  was  proposed  as  part  of  the 
project  because  Unocal  had  to  fulfill 
permit  requirements  imposed  by  the 
County  of  San  Luis  Obispo  and  the 
Coastal  Commission.  There  have  not 
been  any  consultations  on  the  other  two 
species.  Therefore,  the  requirement  to 
reinitiate  consultations  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities. 

When  the  species  is  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act,  that  would  otherwise  not  be 
required.  Cirsium  loncholepis. 
Eriodictyon  capitatum.  and  Deinandra 
increscens  ssp.  villosa  have  been  listed 
a  relatively  short  time  and  there  have 
been  few  activities  with  Federal 
involvement  in  these  areas  where  the 
species  area  not  clearly  present  during 
this  time.  As  mentioned  above,  we  have 
conducted  only  two  formal 
consultations  under  section  7  involving 
any  of  the  species.  As  a  result,  we  can 
not  easily  identify  future  consultations 
that  may  be  due  to  the  listing  of  the 
species  or  the  increment  of  additional 
consultations  that  may  be  required  by 
this  critical  habitat  designation. 
Therefore,  for  the  purposes  of  this 
review  and  certification  under  the 
Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  consultations 
in  the  area  proposed  as  critical  habitat 
will  be  due  to  the  critical  habitat 
designation. 

Projected  land  uses  for  the  majority  of 
the  proposed  critical  habitat  consists  of 
farming,  cattle  grazing,  low  impact 
recreation,  military  activities  on  VAF6, 
low  density  development,  set-asides  for 
conservation  of  natural  resources 
(including  Federal  lands  at  Guadalupe- 
Nipomo  Dune  National  Wildlife  Refuge 
as  well  as  non-federal  lands),  and 
continuing  use  and  decommissioning  of 
oil  production  facilities.  On  the  Federal 
lands  included  in  this  proposed  critical 
habitat  designation,  the  only 
commercial  activity  that  we  are  aware  of 
is  the  leasing  of  several  cattle  grazing 
allotments  by  the  Federal  Penitentiary 
in  Lompoc  on  VAFB  lands.  However, 
we  do  not  consider  the  Penitentiary  to 
be  a  small  entity  for  this  analysis. 

On  non-federal  lands,  activities  that 
lack  Federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation.  Activities  of  an  economic 
nature  that  are  likely  to  occur  on  non- 
federal lands  in  the  area  encompassed 
by  this  proposed  designation  are 
primarily  farming,  cattle  grazing, 
recreation,  housing,  and  oil  production. 
On  lands  that  are  in  agricultural 
production  the  types  of  activities  that 


might  trigger  a  consultation  include 
water  delivery  projects  that  may  require 
section  404  authorizations  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS.  However 
the  NRCS  restoration  projects  typically 
are  voluntar\'  and  the  water  delivery 
projects  are  rare  and  would  only  affect 
a  small  percentage  of  the  small  entities 
within  this  proposed  critical  habitat 
designation.  Some  of  the  lemds 
encompassed  in  the  Canada  de  las 
Flores  unit  support  populations  of 
California  tiger  salamander;  a  change  in 
land  use  on  these  lands  could  require 
authorization  from  the  ACOE  or  section 
10(a)(1)(B)  permits  from  the  Service. 
However,  there  are  fewer  than  ten 
landowners  in  this  entire  unit.  The 
proposed  rule  would  not  affect  a 
substantial  number  of  small  agricultural 
entities. 

On  lands  that  are  currently  or  have 
been  under  oil  production,  expansion  of 
operations  or  decommissioning  of 
facilities  may  require  section  404 
authorizations  from  the  ACOE.  section 
10(a)(1)(B)  permits  from  the  Service  for 
federally  listed  species  including  the 
California  red-legged  frog,  snowy  plover 
and  the  tidewater  goby,  or  approvals  or 
funding  from  the  EPA.  Oil  production 
activities  within  the  area  proposed  as 
critical  habitat  are  largely  conducted  by 
large  firms,  including  Chevron.  Unocal, 
Texaco,  and  Nuevo  Energy.  This  rule 
would  not  affect  a  substantial  number  of 
small  entities  involved  in  oil 
production.  On  lands  that  are  zoned  for 
rural  residential,  some  amount  of 
development  may  occur  which  may 
require  section  404  authorizations  from 
the  ACOE  or  section  10(a)(1)(B)  permits 
from  the  Service  for  federally  listed 
species.  Projected  land  uses  in  much  of 
these  areas  are  continued  agriculture, 
low-density  development,  and 
recreation.  In  many  cases,  these  kinds  of 
land  uses  do  not  require  Federal 
permits.  We  are  not  aware  of  a 
significant  number  of  future  activities 
that  would  require  Federal  permitting  or 
authorization;  therefore,  we  conclude 
that  the  proposed  rule  would  not  affect 
a  substantial  number  of  small  entities 
involved  in  rural  development. 

We  also  considered  the  likelihood 
that  this  rule  would  result  in  significant 
economic  impacts  to  small  entities.  In 
general,  two  different  mechanisms  in 
section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modif\'  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives,"  Reasonable  and 
prudent  alternatives  are  alternative 
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actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agencys  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identif\-  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effect  to  critical  habitat.  We  may 
also  identif\'  discretionary-  conser\ation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recover)-  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  must  be  economically 
feasible  and  within  the  scope  of 
authority  of  the  Federal  agency  involved 
in  the  consultation.  As  we  have  a  very- 
limited  consultation  history  for  Cirsium 
loncholepis.  Eriodictyon  capitatum.  and 
Deinandra  increscens  ssp.  villosa.  we 
can  only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 
they  face,  especially  as  described  in  the 
final  listing  rule  and  in  this  proposed 


critical  habitat  designation,  as  w-ell  as 
our  experience  with  similar  listed  plants 
in  California.  In  addition,  the  State  of 
California  listed  Eriodictyon  capitatum 
as  rare  in  1979,  and  Cirsium 
loncholepis.  and  Deinandra  increscens 
ssp.  villosa  as  threatened  and 
endangered  species,  respectively,  in 
1990  under  the  California  Endangered 
Species  Act.  therefore,  we  have  also 
considered  the  kinds  of  actions  required 
through  State  consultations  for  this 
species.  The  kinds  of  actions  that  mav 
be  included  in  future  reasonable  and 
prudent  alternatives  include 
conservation  set-asides,  management  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
construction  of  protective  fencing,  and 
regular  monitoring  These  measures  are 
not  likely  to  result  in  a  significant 
economic  impact  to  a  substantial 
number  of  small  entities. 

As  required  under  section  4fb)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed.  In  the 
absence  of  this  economic  analysis,  we 
have  reviewed  our  previously  published 
analyses  of  the  likely  economic  impacts 
of  designating  critical  habitat  for  other 
California  plant  species,  such  as 
Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower).  Like 
Cirsium  loncholepis.  Eriodictyon 
capitatum.  and  Deinandra  increscens 
ssp.  \illosa.  C  robusta  var.  hartwegii  is 
a  native  species  restricted  to  certain 
specific  habitat  types  along  the  central 
coast  of  California  and  requires  similar 
protective  and  conservation  measures. 
Our  high-end  estimate  of  the  economic 
effects  of  designating  one  critical  habitat 
unit  of  C  robusta  var.  hartwegii  ranged 
from  582,500  to  $287,500  over  ten  vears. 

In  summary .  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  It 
would  not  affect  a  substantial  number  of 
small  entities.  Many  of  the  parcels 
w-ithin  this  designation  are  located  in 
areas  where  likely  future  land  uses  are 
not  expected  to  result  in  Federal 
involvement  or  section  7  consultations 
As  discussed  earlier,  most  of  the  private 
parcels  within  the  proposed  designation 
are  currently  being  used  for  agricultural 
purposes  and.  therefore,  are  not  likely  to 
require  any  Federal  authorization.  In  the 
remaining  areas.  Federal  involvement — 
and  thus  section  7  consultations,  the 
only  trigger  for  economic  impact  under 


this  rule — would  be  limited  to  a  subset 
of  the  area  proposed.  The  most  likely 
future  section  7  consultations  resulting 
from  this  rule  would  be  for  ACOE 
permits  and  EPA  permits  related  to  oil 
development  and  remediation.  These 
consultations  would  likely  occur  on 
only  a  subset  of  the  total  number  of 
parcels  and  therefore  not  likely  to  affect 
a  substantial  number  of  small  entities. 
This  rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destrov  or 
adversely  modif\-  critical  habitat.  While 
this  may  occur,  it  is  not  expected 
frequently  enough  to  affect  a  substantial 
number  of  small  entities.  Even  when  it 
does  occur,  we  do  not  expect  it  to  result 
in  a  significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  Therefore, 
since  we  are  rertif\-ing  that  the  proposed 
designation  of  criticalhabitat  for 
Cirsium  loncholepis.  Enodictyon 
capitatum.  and  Deinandra  increscens 
ssp.  villosa  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  an  initial 
regulator,  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  80412)1 

In  the  economic  analysis  we  will 
determine  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  SlOO  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions  in  the  economic  analysis,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (EO   13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use, 
E.\ecutive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions, 
.although  this  rule  is  a  significant 
regulatorv-  action  under  Executive  Order 
12866.  it  is  not  expected  to  significantly 
affect  energy-  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energ\  Effects  is  required. 
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Unfunded  Mandates  Reform  Act  (2 
use  1501  et  seq.j 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  not  be  affected  unless 
they  propose  an  action  requiring  Federal 
funds,  permits  or  other  authorization. 
Any  such  activity  will  require  that  the 
Federal  agency  ensure  that  the  action 
will  not  adversely  modify  or  destroy 
designated  critical  habitat. 

fb)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  greater 
in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takjngs 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  This  rule 
will  not  take  private  property.  As 
discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions;  it  does  not  provide 
additional  protection  for  the  species  on 
non-Federal  lands  regarding  actions  that 
lack  any  Federal  involvement  Further. 
the  Act  provides  mechanisms,  through 
section  7  consultation,  to  resolve 
apparent  conflicts  between  proposed 
Federal  actions,  including  Federal 
funding  or  permitting  of  actions  on 
private  land,  and  the  conservation  of 
species,  including  the  avoidance  of 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Should 
projects  be  proposed  which  require 
Federal  funding,  permitting  or 
authorization,  we  anticipate  that, 
through  section  7  consultation,  such 
projects  can  be  implemented  in  ways 
consistent  with  the  conser\ation  of  the 
species  and  the  avoidance  of  destruction 
ur  adverse  modification  to  critical 
habitat.  Therefore,  this  rule  would  not 
result  in  takings 

Landowners  in  areas  that  are  included 
in  the  designated  critical  habitat  will 
continue  to  have  opportunity  to  utilize 
their  property  in  ways  consistent  with 
the  survival  and  recovery  of  Cirsium 
loncholepis.  Enodictyon  capitatum.  and 
Deinandra  inrrescens  ssp.  villosa. 


Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat  in 
areas  currently  occupied  by  Cirsium 
loncholepis.  Enodictyon  capitatum,  or 
Deinandra  mcrescens  ssp.  viUosa 
imposes  no  additional  restrictions  to 
those  currently  in  place,  and  therefore, 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities  The  designations  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  these  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessarv'  to  the  siu^'ival  of  these 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  (rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur). 

In  uncxcupied  areas,  or  areas  of 
uncertain  occupancy,  designation  of 
critical  habitat  could  trigger  additional 
review  of  Federal  activities  under 
section  7  of  the  Act,  and  may  result  in 
additional  requirements  on  Federal 
activities  to  avoid  destroying  or 
adversely  modifying  critical  habitat. 
Any  development  that  lacked  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designation.  Should 
a  federally  funded,  permitted,  or 
implemented  project  be  proposed  that 
may  affec:t  designated  critical  habitat, 
we  will  work  with  the  Federal  action 
agency  and  any  applicant,  through 
section  7  consultation,  to  identify'  ways 
to  implement  the  proposed  project 
while  minimizing  or  avoiding  any 
adverse  effect  to  the  species  or  critical 
habitat. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  svstem  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 


assist  the  public  in  understanding  the 
habitat  needs  of  Cirsium  loncholepis. 
Enodictyon  capitatum,  and  Deinandra 
increscens  ssp.  villosa. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.j 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  0MB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  recordkeeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed 
determination  does  j^ot  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
envirormient. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Government  Relations 
With  Native  American  Tribal 
Governments  '  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
government-to-government  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Cirsium  loncholepis,  Enodictyon 
capitatum,  or  Deinandra  increscens  ssp. 
villosa  because  they  do  not  support 
populations,  nor  do  they  provide 
essential  habitat.  Therefore,  critical 
habitat  for  Cirsium  loncholepis. 
Enodictyon  capitatum.  and  Deinandra 
increscens  ssp.  villosa  has  not  been 
designated  on  Tribal  lands. 
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ADDRESSES  section). 

List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17.  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 

PARTI  7— {AMENDED] 

1   The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1.544;  16  U.S.C.  4201-4245;  Pub.  L.  9&- 
625.  100  Stat.  3500.  unless  otherwise  noted. 


2   In  §  17  12(h)  revise  the  entries  for 
Cirsium  loncholepis.  Enodictyon 
capitatum.  remove  the  entr%'  for 
Hemizonia  increscens  ssp.  \illosa,  and 
add  an  entr\'  for  Deinandra  increscens 
ssp.  villosa  in  alphabetical  order  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

§17.12     Endangered  and  threatened  plants 
*         «         «  •  * 

(h)*   *   • 


Species 


Scientific  name  Common  name 


Hi  stone  range 


Family  Status      When  listed     Cntical  habi-        Special 

tat  ''uies 


Flowering  plants 


Cirsium  loncholepis        La  Graciosa  thistle        U.S.A.  (CA) 


Asteraceae-sjn- 

flower 


691  17.96(b) 


NA 


Deinandra  Gaviota  tarplant 

increscens  ssp 
villosa 


U.S.A.  (GA) 


....    Asteraceae-sun- 
flower. 


691  17.96(b) 


NA 


Enodictyon 
capitatum. 


Lompoc  yerba  santa     USA.  (CA) 


Hydrophyllaceae- 
waterleat 


691 


17.96(b) 


NA 


3.  In  §  17.96.  as  proposed  to  be 
amended  at  65  FR  66865,  November  7. 
2000,  amend  paragraph  (b)  by  adding 
entries  for  Cirsium  loncholepis. 
Deinandra  increscens  ssp   villosa,  in 
alphabetical  order  under  Family 
Asteraceae  and  adding  an  entr>'  for 
Eriodictyon  capitatum  under  Family 
Hydrophyllaceae  to  read  as  follows: 

Sec.  17.96     Critical  Habitat— Plants. 

***** 

(b)  *   *  * 

Family — Asteraceae:  Cirsium 
loncholepis  (La  Graciosa  thistle) 

(1)  Critical  habitat  units  are  depicted 
for  San  Luis  Obispo  and  Santa  Barbara 
counties,  California,  on  the  maps  below 

(2)  The  priman,'  constituent  elements 
of  critical  habitat  for  Cirsium 
loncholepis  are  those  habitat 
components  that  provide: 

(i)  Moist  sandy  soils  associated  with 
dune  swales,  margins  of  dune  lakes  and 


marshes,  and  river  margins  from  the 
Guadalupe  Dune  complex  along  the 
coast  and  inland  to  Canada  de  las 
Flores; 

(li)  Plant  communities  that  support 
associated  species,  including  coastal 
dune,  coastal  scrub,  and  wetland 
communities,  particularly  where  the 
following  associated  species  are  found: 
funcus  species  (spp.)  (rush).  Scirpus 
spp.  (tule).  Salix  spp.  (willow). 
Toxicodendron  diversilobum  ipoison 
oak).  Distichlis  spicata  (salt  grass),  and 
Baccharis  pilularis  (coyote  brush);  and 

(iii)  Hydrologic  processes,  particularly 
the  maintenance  of  a  stable  groundwater 
table  that  supports  the  soil  moisture 
regime  that  appears  to  be  favored  by 
Cirsium  loncholepis 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  oil  pads, 
railroads,  airports,  other  paved  areas, 
lawns,  large  areas  of  closed  canopy 


chaparral,  agricultural  fields,  and  other 
urban  landscaped  areas  not  containing 
one  or  more  of  the  primary  constituent 
elements  Federal  arlions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
affect  the  species  and'or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(4)  Critical  habitat  map  units. 

(i)  Township  Range  Section 
boundaries  are  based  upon  Public  Land 
Sur\'ey  System  Within  the  historical 
boundaries  of  former  Spanish  Land 
Grants,  boundaries  are  based  upon 
section  lines  that  are  extensions  to  the 
Public  Land  Sur\'ey  System  developed 
by  the  California  Department  of  Forestry 
and  obtained  b\  the  Ser\ice  from  the 
State  of  California's  Stephen  P  Teale 
Data  Center. 

(ii)  Map  1 -Index  follows: 

NLUNG  CODE  4310-55-F 
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Pacific  Ocean 


\ 


8 


12 


16 


Scale  ApprozlBMteljr  1:550,M0 

Map  1  -  Index  of  Critical  Habitat  Units  Proposed  for  ^-r^ 

La  Gradosa  Thistle,  Lompoc  Yerba  Santa,  and       (  A  ) 

Gaviota  Tarplant  >ft^ 


(5)  Pismo-Orrutt  Unit.  San  Luis 
Obispo  and  Santa  Barbara  counties, 
California. 

(i)  From  I'SGS  1:24.000  quadrangle 
maps  Pismo  Beach.  Oceano.  Point  Sal. 
Guadalupe.  Santa  Maria,  and  Orcutt 
lands  bounded  by  the  following  UTM 
zone  10  NAD83  coordinates  (E.N): 


715523.3889170 
715853.3889160 
715964.3889140 
716218.3888440 
716243,3888380 
716386.3887810 
716473.3887520 
716209.3887390 
715938.3887410 
715816.3888060 
715651.3888700 
715537.3889120 
727233.3868210 


728344, 
722196, 
722251, 
719421, 
720078, 
720271, 
719918, 
720102, 
720447, 
720797, 
721413, 
721985, 
722470, 
722481, 
722307, 
721713, 
721693, 
721745, 
722105, 

723618, 
726929, 
729109, 
731607, 
731676, 
731295, 
731642, 
731054, 
731659 
731682, 
731110, 
731599, 
731676, 


3870470 
3872490 
3872780 
3880380 
3879100 
3879400 
3879640 
3879960 
3880190 
3880100 
3880180 
3880020 
3879550 
3879060 
3878080 
3876200 
3876120 
3874170 
3873470 

3873600 
3874380 
3870940 
3870790 
3869190 
3868100 
3867580 
3867150 
3866150 
3864900 
3864070 
3863710 
3863300 


715666.3889170 
715917.3889140 
715962.3889080 
716230.3888410 
716463.3887840 
716452.3887640 
716482.3887490 
716196.3887450 
715885,3887710 
715764,3888240 
715597.3888960 
715523.3889170 
726320.3867460 


729322 

722175 

719503 

719592 

720208 

720122 

719909 

720259 

720725 

721171 

721836 

722408 

722474 

722491, 

721995, 

721695 

721725, 

721728, 

722854, 

724862 

727500 

730036 

731658, 

731315 

731645, 

731052 

731647 

731671 

731410, 

731279, 

731661, 

731684, 


.3864880 
.3872580 
,3880390 
.3879290 
.3879190 
.3879630 
.3879790 
.3879970 
.3880140 
.3879780 
,3880180 
.3879620 
.3879500 
.3878750 
.3877100 
.3876160 
.3875150 
.3873420 
.3873430 

3873910 
3871120 
3870930 
3870500 
3869130 
3868100 
3867430 
3867160 
3865510 
3864520 
3863710 
3863640 
3862630 


731683.3862230 
731711.3861650 


732393. 
732663. 

732741. 
733161. 
733358, 
733516. 
733988. 
73404". 
733843, 
733521. 
733391. 
7331-1. 
733095. 
732973, 
732806. 
732694. 
732374. 
731979. 
731410. 
729739. 
729274. 
726799. 

726318. 
726078. 
725285. 
723084. 
722667, 
722570. 
722298. 
722128, 
721858, 
720735, 
720085, 
719566, 
719253, 
718688. 
717985. 
717554. 
717030, 
716683, 
716270, 


3861180 
3861180 
3861030 
3860760 
3860650 
3860490 
3860480 
3860390 
3860320 
3860290 
3860090 
3859900 
3859610 
3859390 
3860190 
3860710 
3861000 
3861290 
3861710 
3862310 
3862520 
3864220 

3864530 
3864780 
3865120 
3866840 
3867420 
3867860 
3868130 
3868480 
3868430 
3868660 
3868950 
3869040 
3869470 
3869700 
3869870 
3870030 
3869920 
3869880 
3869750 


715703 
715518 
714916 
714477 
714777 
715678 
715974 
716227 
716498 
716998 


.3869490 
.3870220 
.3870830 
.3871970 
.3872980 
.3877370 
,3879300 
,3882870 
,3886650 
,3886530 


•31703,3861840 
"32128.3861310 


732484 
732735 
733229 
733338 
733408 
733646 
734106 
733964 
733695 
733525 
733283 
733096 
733102 
732931 
732-80 
732524 
732261 
731654 
730729 
729591 
"28747 
726592 

726167 

25830 

25080 

22642 

22650 

22439 

22239 

21998 

21318 

720375 

"19877 

719335 

"19008 

718485 

717816 

717147 

716879 

716430 

716038 

715603 

715322 
714267 
714694 
715220 
715933 
716128 
716081 
716686 
717353 


.3861150 
.3861130 
.3861050 
.3860770 
.3860560 
.3860470 
.3860450 
.3860350 
,3860310 
,3860120 
,3860000 
,3859760 
,3859410 
,3859770 
,3860510 
.3860880 
,3861080 
.3861530 
.3861950 
.3862370 
,3862"60 
,3864370 

,3864690 
,3864890 
,3865220 
,3867210 
,3S67"00 
,3868000 
,3868290 
,38684  50 
,3868610 
,3868850 
,3868950 
,3869200 
,3869550 
,3869790 
,3869890 
,3869950 
,3869860 
.3869850 
.3869360 

,3869830 
,3870500 
,3871190 
,3872690 
,3874940 
,3879070 
,3881100 
.3886670 
.3886620 
,3886310 


717589.3886210; 
718021.3886190; 
719201.3885210; 
719455,3884870; 
719566.3884460: 
719522,3884170; 
719346,3884010; 


■17846,3886190 
■18563,3885760 

19327,3885070 
■19537,3884650 

19573,3884310 
■19455,3884100 
■19260,3883920 


719236,3883840;  719195,3883690 
719182.3883570;  719151.3883490 
719050,3883360;  719001.3883250 
718998,3883120;  719043,3882830 
719068,3882660:  719193,3882010 
719221.3881950;  719245.3881820 
719267,3881740:  719311,3881710 
719416.3881720:  "1  9445,3881  "10 
719469.3881680:  719557.3881060 
719589.3880990:  719636.3880950 
719693.3880930:  719762.3880920 
720195.3880940:  720367.3880790 
720374.3880420:  719826.3880410 
719503.3880390,  715523.3889170 
(ii)  Excluding  land*-  bounded  bv 
722251. 3872"80;  722004,3872860 


722048,3873080; 
721484,3872710: 
721362,3872120: 
721033,3871810: 
720858,3871510; 
720552,3871560; 


721743,3873040: 
721323.3872370 
721154.3871830 
720961,3871540 
720744.3871460 
720398.3871530 


722131.3872070 
722251.3872780 


720372,3871320;  720344.3870990 

722145.3871020; 

722948,3872080; 

(iii)  Excluding  lands  bounded  bv 
728326,3869910;  729252. 3869920' 
729230,3870480:  728344.3870470 
728326,3869910 

(iv)  Excluding  lands  bound-^d  bv 
727237.3867980 
727637.3868070 
727233.3868210 


727569.3867780: 
727613.3868310: 
"27237.3867980. 


(v)  Excluding  lands  bounded  bv 
726119.3867150:  726736.3866720 
726723.3866620:  727074,3866420 
727539.3866610,  727137.3866710 
727118.3867030.  727229.3867320 
727007.3867370;  726890.3867090 
726320.3867460;  726119.3867150 

(vi)  Excluding  lands  bounded  by 


729324.3864176 
730275,3864230 
729817.3864760 
729771.3864900 
729324.3864170, 
(viij  Map  2  follows: 


29324,3864160 
30265.3864640 
29804.3864850 
29322.3864880 


i 
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Pismo  State 
Beach 


Pismo  Dunes 
Sttfe  Vehicular 
Recreation  Area 


Guadahipe-Nipofno 
Danes  National 
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Sanm  Maria 
River 

Randio 
Guadalupe 
County  Park 


Point  Sal 
State  Beach 
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Scale  ApproxiiDately  1:  165,000 

Map  2  -  La  Graciosa  Thistle,  Pismo-Orcutt  Unit 
Gaviota  Tar  Plant,  Point  Sal  Unit 


(D 


(6)  Canada  dc  Ui'^  Finns  I  'nit.  Santa  (i)  Froii  USGS  1:24,000  quadrangle  following  UTM  zone  10  N'AD83 

Barbara  County.  California  map  Sis<  uoc.  lands  bounded  by  the  coordinates  (E.N):  743242.3854050; 
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743285.3853980 

743460.3853740. 

"43794.3851570 

743626.3851550 

741221,3854840, 

-41163 

3854900; 

743664.3853460 

743740.3853390, 

743477.3851470 

"43313.3851410 

741154,3854980, 

741111 

3855()"0 

743801.3853340 

743927.3853240. 

"43244.3851240 

743088.3851130 

741186.3855200, 

"41212 

,iH5589() 

744013.3853180 

744017.3853180: 

"43105,3850920 

742033.3851040 

"41324,3856150 

"414"8 

3856350 

744471.3852900 

744646.3852800, 

742029.3851290 

742145.3851860 

74180". 3856590, 

"42081 

3656310 

744649.3852800 

744755.3852730. 

742218.3852020 

"42293,3852190 

742528.3855890. 

"42624,3855720 

744783.3852710 

744846.3852680, 

742144,3852290 

741773.3852410 

"42-58,3855430, 

"42M81 

3854 "80 

745005.3852590 

745012.3852580; 

"41394,3852500 

741139.3852580 

742988, 3854"6(). 

"43059 

3854550 

745026,3852570 

745122.3852520, 

740945,3852690 

740959.3852880 

"43072,3854510 

"43072 

3854510 

745235.3852440 

745424.3852280, 

"40822.3853080 

741050.3853450 

7430-6,3854500 

"4  3  084 

3854480 

745580.3852070 

745321,3851810. 

741214.3853620 

741089.3853760 

743139,3854310 

"4,ilhl 

3854180 

745104.3851550 

744861,3851710, 

740973.3853890 

741127,3854220 

743196.3854160 

744617.3851820 

744438.3851850, 

"41136,3854370 

741142,38544-0 

743242,3854050: 

"43242, 

^.054050 

744110.3851530 

743959,38515-0: 

-4113",3854560 

"41203,3854650 

(ii)  Map  3  folic 

\N>. 
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Scale  Approximately  1:75,000 

Map  3  -  Lompoc  Yerba  Santa,  Solomon  Hills  Unit 
La  Gradosa  Thistle/ Canada  de  las  Flores  Unit 


(D 


Family — Asteraceae: 
increscens  ssp.  villosa 


Deinandra 
Gaviota 
tarplant). 

(1)  Critical  habitat  units  are  depicted 
for  Santa  Barbara  County.  California,  on 
the  maps  below, 

(2)  The  primary-  constituent  elements 
of  critical  habitat  for  Deinandra 
increscens  ssp,  \iIlosa  are  the  habitat 
components  that  provide: 

(i)  Sandy  soils  associated  with  coastal 
terraces  adjacent  to  the  coast  or  uplifted 
marine  sediments  at  interior  sites  up  to 
5,6  km  (3,5mi)  inland  from  the  coast 
and 

(ii)  Plant  communities  where  it  is 
associated  with  needlegrass  grasslands, 
which  support  Xassella  spp, 
(needlegrass).  and  other  herbs  and 
grasses:  and  coastal  sage  scrub 
communities  where  the  grasslands 
intergrade  with  and  support  Artemisia 
califomica  (California  sagebrush), 
Bacchahs  pilularis  (coyote  bush), 
Hazardia  squarrosa  (sawtooth  golden 
bush),  and  Eriogonum  fasciculatum 
(California  buckwheat). 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  oil  pads, 
railroads,  airports,  other  paved  areas, 
lawns,  large  areas  of  closed  canopy 
chaparral,  agricultural  fields,  and  other 
urban  landscaped  areas  not  containing 
one  or  more  of  the  priman.'  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(4)  Point  Sal  Unit.  Santa  Barbara 
County.  California. 

(i)  See  Family  Asteraceae;  Cirsium 
loncholepis  (La  Graciosa  thistle), 
paragraph  (5)(vii)  Map  2. 

(ii)  From  USGS  1:24.000  quadrangle 
maps  Point  Sal,  Guadalupe.  Casmalia. 
lands  bounded  by  the  following  UTM 
zone  10  NAD83  coordinates  (E.N): 
716072,3862070;  716140,3862150; 
716181,3862170;  716202,3862190; 
716221.3862240;  716255,3862290: 
716355,3862330:  716441.3862380; 
716489,3862410:  716602.3862410; 
716686,3862400:  716745.3862420; 
716777,3862520;  716843,3862570: 
717002,3862500:  717111,3862450: 
717211,3862420:  717333,3862470: 
717437,3862360;  717391,3862150: 
717467,3861980:  717433,3861750: 
717459,3861620:  717417.3861540; 
717287.3861510: 
717213.3861430; 
717124,3861480; 
717045,3861530: 
716980,3861610: 
716872,3861650: 
716813,3861620: 


717361.3861540 
717257,3861500 
717183,3861450 
717073,3861500 
717027,3861570 
716926,3861630 
716852,3861630 


716792,3861620 
716682.3861660 
716630,3861680 
716605,. 3861720 
716563,3861720 
716528. 3861780 
716510.3861830 
716445.3861850 
716409.3861890 
716342.3861900 
716296.3861900 
716274.3861950 
716180,3862030 


"16731,3861630: 
"16641.3861670 
"16635.3861710 
"16585.3861710 
"16542,3861740 
"16530,3861810 
"16486,3861830 
"16428,3861870 
"16373,3861900 
'16310.3861900 
"16297.3861930 
"16261,3861970 


16072,3862070, 
(5)  Sudden  Peak  Unit.  Santa  Barbara 
Countw  California.  From  USGS  1  24,000 
quadrangle  maps  Tranquillon  Mountain, 
Lompoc  Hills.  Santa  Rosa  Hills,  lands 
bounded  by  the  fallowing  LTM  zone  10 
NAD83  coordinates  (E..N)    724666, 


3829350 
3829420 
3829510 
3829490 
3829450 
3829490 
3829500 
3829450 
3829430 
3829430 
3829410 
3829320 
3829290 
3829290 
3829280 
3829260 
3829200 
3829130 
3829110 
3829150 
3829140 
3829150 
3829180 
3829230 
3829310 
3829380 
3829400 
3829420 
3829420 
3829410 
3829410 
3829380 
3829310 
3829340 
3829260 
3829220 
3829190 
3829120 
3829080 
3829070 
3829130 
3829220 
3829300 
3829290 
3829200 
3829160 
3829160 
3829060 
3829050 


724689.  3829390 
724742. 3829500 
724772. 3829520 
724864. 3829440 
724903. 3829460 
724952.  3829510 
724993. 3829460 
725013. 3829430 
725100.  3829430 
725116, 3829420 
725124.  3829350 
725139. 3829300 
725167.  3829280 
725210, 3829290 
725242,  3829270 
725266,  3829230 
725289,  3829140 
725325. 3829110 
725367, 3829140 
725383,  3829160 
725450,  3829140 
725460,  3829160 
725452.  3829200 
725430, 3829260 
725432,  3829350 
725425,  3829400 
725406,  3829410 
725435, 3829420 
725496,  3829400 
725556. 3829420 
725586. 3829410 
725651.  3829330 
725708, 3829340 
725774,  3829300 
725796, 3829240 
725869,  3829220 
725912. 3829130 


725956, 
726017, 
726056. 
726069, 


3829090 
1829070 
3829090 
3829170 


726100.  3829280 
726130.  3829310 
726242. 3829220 
726284.  3829170 
726322.  3829160 
726478. 3829080 
726529.  3829020 
726570. 3829080 


724710 

724748, 

724802, 

724894, 

724923, 

724982 

725000, 

725045. 

725105, 

725120, 

725129, 

725145, 

725196, 

725229, 

725252. 

725267. 

725294, 

725354, 

725375. 

725444, 

725456, 

725460, 

725437. 

725427. 

725431. 

725425. 

725427, 

725466. 

725526. 

725581, 

725617, 

725679, 

725738, 

725786, 

725862, 

725888, 

725917, 

725986, 

726048. 

726061. 

726090. 

726112. 

726163. 

726253. 

726314, 

726333, 

726500. 

726558, 

726584, 


3829090 
3829100 
3829040 
3829000 
3828950 
3828910 
3828830 
3828770 
3828-50 
3828720 
3828620 
3828570 
3828590 
3828620 
3828720 
3828840 
3828940 
3828970 
3828960 
3828910 
3828870 
3828670 
3828680 
3828820 
3829130 
3829210 
3829250 
3829280 
3829050 
3828590 
3828300 
3828110 
3828070 
3827360 
3827010 
3826900 
3827060 
3827310 
3827330 
3827130 
382  7200 
3827260 
3827270 
3827320 
3827350 
3827350 
3827330 
3827340 
3827370 
3827490 
3827580 
3827620 
3827650 
3827700 
3827780 
3827860 
3827890 
3827970 
3827980 
3828020 
3828030 
3827970 
3827980 
3828080 
3828090 
3828080 
3828100 
3828140 


726616. 
726738. 
726799, 

"2690" 

"26935, 

726964, 

726952, 

726957, 

727013, 

727026, 

727053, 

"27083, 

727140, 

727143, 

727186, 

727232. 

727251, 

727281, 

727312, 

727414. 

727521 

727659, 

727806, 

728014, 

728179, 

728345, 

728414. 

728783, 

728820, 

728863, 

729160, 

729-21, 

730049 

730064, 

730041, 

-2975-. 

729460, 

729355, 

729012. 

728667, 

728584, 

728504 

728413. 

-28321, 

728291, 

728230, 

728198, 

728204, 

728210, 

728246, 

728254, 

728187, 

728152, 

728212, 

728218, 

728185, 

728142, 

728102, 

728055. 

728000, 

727941. 

727882, 

727864, 

727859, 

727818, 

727759. 

727727. 

727646, 


3829100 
3829050 

3829020 
3828970 
3828920 
3828860 
3828800 
3828"bO 
3828740 
3828680 
3828560 
3828570 
3828600 
3828660 
3828780 
3828870 
3828960 
3828970 
3828930 
3828880 
3828760 
3828660 
3828720 
3829090 
3829170 
3829230 
3829240 
3829210 
3828900 
3828400 
3828270 
3828100 
3827400 
3827  300 
3826980 
3826900 
382-270 
3827330 
3827280 
3827170 
3827250 
3827260 
3827300 
3827350 
3827350 
3827340 
3827330 
3827360 
3827390 
3827520 
3827610 
3827640 
3827670 
3827760 
3827820 
3827870 
3827910 
3827970 
3827990 
3828050 
382  7990 
3827960 
3827990 
3828090 
3828090 
3828070 
3828120 
3828140 


726651. 

726768. 
"26830, 
"26925 
"26942. 
726961, 
"26953, 
"26995 
"27022, 
~2"04h. 
727074. 
727121, 
727145, 
72"168, 
727223. 
727242. 
727273, 
727291. 
727343. 
727433, 
727579. 
"27"24 
"2-873, 
-28073, 
-28262, 
728412, 
728688 
-28830, 
728839. 
-28940, 
729685, 
"29755, 
"30060 
"30050, 
"29-87 
729583. 
729422, 
729230 
728672. 
728648 
728565. 
-284"4 
72835". 
728302. 
728261 
728201, 
728196. 
728204, 
8233, 
728268, 
728235, 
281"1, 
28163, 
28221. 
28196. 
728155, 
"28123, 
728062, 
728018. 
"27M"0, 
"2-912. 
72"870, 
72  7H65, 
7.-848, 
72 7 "88 
727740, 
727671, 
727606 
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3828140 
3828100 
3828010 
3827990 
3827960 
3827920 
3827910 
3827980 
3828090 
3828130 
3828140 
3828130 
3828080 
3828050 
3828050 
3828020 
3828010 
3828020 
3827990 
3827900 
3827870 
3827880 
3827860 
3827770 
3827710 
3827620 
3827560 
3827520 
3827470 
3827420 
3827400 
3827320 
3827250 
3827200 
3827110 
3827020 
3826900 
382B850 
3826830 
3826820 
3826840 
3826870 
3826960 
3826990 
3826990 
3826960 
3826950 
3826910 
3826890 
3826870 
3826850 
3826820 
3826800 
3826780 
3826700 
3826680 
3826640 
3826590 
3826570 
3826650 
3826770 
3826890 
3826950 
3827010 
3827040 
3827110 
3827120 
3827110 


727577. 
727521. 
727467, 
727422, 
727375. 
727331, 
727290, 
727253. 
727217, 
727156. 
727096. 
727071. 
727038, 
726978, 
726949. 
726920, 
726859. 
726819, 
726827, 
726826. 
726801, 
726713. 
726675. 
726686. 
726671, 
726682. 
726675. 
726694, 
726696, 
726706. 
726755. 
726753, 
726720. 
726674. 
726658. 
726682, 
726686, 
726667, 
726625, 
726553, 
726519. 
726502. 
726481. 
726409. 
726410. 
726426. 
726434. 
726451. 
726467. 
726494. 
726501, 
726510. 
726516. 
726530. 
726500. 
726419. 
726373, 
726344, 
726293. 
726271. 
726286, 
726291. 
726309. 
726289, 
726257. 
726225. 
726166, 
726105. 


3828120 
3828040 
3828000 
3827980 
3827940 
3827920 
3827940 
3828060 
3828110 
3828140 
3828130 
3828110 
3828060 
3828050 
3828040 
3828010 
3828030 
3828020 
3827920 
3827870 
3827860 
3827870 
3827830 
3827740 
3827680 
3827590 
3827530 
3827500 
3827440 
3827410 
3827350 
3827260 
3827220 
3827170 
3827060 
3826930 
3826870 
3826840 
3826830 
3826830 
38268,50 
3826930 
3826970 
3827000 
3826970 
3826950 
3826930 
3826900 
3826890 
3826860 
3826830 
3826810 
3826790 
3826720 
3826690 
3826660 
3826620 
3826580 
3826620 
3826680 
3826860 
3826920 
3826980 
3827020 
3827070 
3827130 
3827110 
3827130 


727558. 
727490, 
727431. 
727402. 
727343. 
727313. 
727287. 
727235. 
727186. 
727126, 
727083. 
727059. 
727008. 
726952. 
726936. 
726912. 
726824, 
726816. 
726834, 
726816. 
726743. 
726684. 
726692. 
726674. 
726688. 
726671. 
726684. 
726699. 
726703. 
726718, 
726763. 
726746. 
726698, 
726662. 
726659. 
726687. 
726676. 
726654. 
726595, 
726534, 
726511, 
726493, 
726470, 
726406. 
726422. 
726434, 
726442. 
726457. 
726473. 
726495. 
726505. 
726509. 
726516. 
726521. 
726479. 
726390. 
726355, 
726332. 
726278. 
726275, 
726287, 
726302, 
726301. 
726275, 
726238, 
726195. 
726136. 
726088, 


3827140 
3827170 
3827300 
3827360 
3827450 
3827490 
3827500 
3827430 
3827380 
3827370 
3827380 
3827430 
3827460 
3827560 
3827620 
3827680 
3827740 
3827740 
3827730 
3827740 
3827860 
3827940 
3827950 
3827960 
3827970 
3828000 
3828060 
3828090 
3828110 
3828110 
3828100 
3828080 
3828030 
3827980 
3827930 
3827960 
3828020 
3828110 
3828210 
3828260 
3828320 
3828360 
3828410 
3828440 
3828520 
3828550 
3828590 
3828650 
3828680 
3828750 
3828780 
3828790 
3828830 
3828810 
3828800 
3828940 
3829180 


726072.  3827150 
726031. 3827230 
726003.  3827330 
726022.  3827420 
726004, 3827480 
725914. 3827500 
725854. 3827490 
725737, 3827400 
725677, 3827370 
725617, 3827370 
725605, 3827410 
725627, 3827440 
725696, 3827530 
725716, 3827590 
725768, 3827650 
725769, 3827710 
725696, 3827740 
725636. 3827740 
725597. 3827730 
725558. 3827780 
725519. 3827890 
725491. 3827950 
725450. 3827950 
725353.  3827970 
725350. 3827980 
725371. 3828020 
725405. 3828070 
725395. 3828100 
725325. 3828110 
725276. 3828110 
725256, 3828090 


725152, 3828050: 
725087, 3828010. 

725043.  3827960, 
725010.  3827940; 
724993,  3827990; 
724995.  3828050; 
725011. 3828140; 
725019, 3828230; 
725068.  3828290; 
725054, 3828330; 
724989. 3828380; 
725015.  3828420; 

725044.  3828500; 
725025. 3828530; 
724970. 3828560; 
724979. 3828620; 
725001. 3828660; 
724997,  3828710: 
725004. 3828770; 
724944.  3828780; 
724883, 3828830; 
724852,  3828830; 
724793,  3828810; 
724616, 3828920; 
724587, 3828970; 
724666, 3829350. 

(6)  Arguello  Unit,  Santa  Barbara 
County.  California.  From  USGS  1:24,000 
quadrangle  map  Point  Arguello  and 
Tranquillon  Mountain,  lands  bounded 
by  the  following  UTM  zone  10  NAD83 
coordinates  (E,N):  716887,  3827050; 
716862, 3827070:  716821, 3827070; 
716812. 3827110;  716799,  3827120; 
716754, 3827110; 716712, 3827070; 
716686, 3827100;  716663, 3827100; 
716654, 3827140;  716642,  3827130; 


726060. 
726007, 
726005, 
726015, 
725974, 
725884, 
725775, 
725707, 
725647, 
725608, 
725624, 
725652, 
725710, 
725735, 
725787, 
725726, 
725666, 
725606, 
725576, 
725541, 
725500, 
725480, 
725389, 
725344, 
725353, 
725405, 
725411. 
725355, 
725295, 
725265, 
725236. 
725117, 
725058, 
725030. 
725000. 
724992, 
725008, 
725011, 
725058, 
725059, 
725022, 
724999, 
725029. 
725034. 
724981, 
724967, 
725000, 
725002, 
724995, 
724984. 
724910, 
724856. 
724823. 
724775, 
724594, 
724595, 


716615, 
716585, 
716524, 
716561, 
716693, 
716764, 
716707, 
716587, 
716588, 
716580, 
716660. 
716644. 
716559, 
716537. 
716624. 
716645. 
716570. 
716364, 
716355. 
716320, 
716271, 
716229, 
716195, 
716273, 
716194. 
716122. 
716134. 
716118. 
715949. 
715863, 
715771, 
715745, 
715713, 
715665, 
715605, 
715604, 
715531, 
715501, 
715567, 
715620. 
715719, 
715819, 
715941, 
715973, 
716015. 
716011, 
715927. 
715980, 
715936, 
715937, 
716000. 
715960, 
716032, 
715976, 
715964, 
715959, 
716068, 
716123, 
716216, 
716252. 
716319, 
716357, 
716370, 
716411, 
716432, 
716434. 
716389. 
716372, 


3827090 
3827160 
3827160 
3827230 
3827230 
3827320 
3827480 
3827530 
3827610 
3827710 
3827790 
3827940 
3827950 
3828020 
3828010 
3828110 
3828170 
3828170 
3828240 
3828290 
3828360 
3828410 
3828450 
3828500 
3828490 
3828500 
3828570 
3828610 
3828640 
3828610 
3828640 
3828680 
3828630 
3828600 
3828570 
3828620 
3828600 
3828670 
3828680 
3828790 
3828840 
3828800 
3828880 
3828940 
3829000 
3829050 
3829150 
3829310 
3829430 
3829500 
3829550 
3829620 
3829670 
3829700 
3829770 
3829890 
3829900 
3829930 
3829970 
3830080 
3830240 
3830450 
3830550 
3830680 
3830740 
3830880 
3830970 
3831020 


716.594. 
716542. 
716523. 
716602, 
716733, 
716758. 
716671. 
716596. 
716567. 
716618. 
716667. 
716615. 
716515. 
716591. 
716646. 
716593. 
716519, 
716348, 
716326. 
716284, 
716229, 
716193. 
716270. 
716257. 
716141. 
716117. 
716131, 
716010. 
715929, 
715790. 
715763, 
715730, 
715691. 
715626. 
715612, 
715559, 
715507, 
715514, 
715605, 
715663. 
715765. 
715904. 
715961. 
715962, 
716024, 
715941, 
715970. 
715977. 
715928. 
715964. 
715983, 
715975, 
716027. 
715965. 
715902. 
716024, 
716098, 
716179, 
716250, 
716289, 
716329, 
716357, 
716369, 
716410, 
716445, 
716395. 
716373, 
716420, 


3827090 
3827140 
3827200 
3827200 
3827270 
3827380 
3827510 
3827570 
3827630 
3827740 
3827910 
3827950 
3827990 
3828010 
3828060 
3828130 
3828170 
3828190 
3828260 
3828330 
3828400 
3828430 
3828480 
3828510 
3828490 
3828540 
3828590 
3828660 
3828630 
3828620 
3828670 
3828680 
3828610 
3828570 
3828610 
3828600 
3828620 
3828690 
3828710 
3828830 
3828790 
3828840 
3828890 
3828980 
3829030 
3829100 
3829300 
3829420 
3829450 
3829540 
3829590 
3829640 
3829690 
3829710 
3829820 
3829910 
3829910 
3829940 
3830060 
3830130 
3830380 
3830490 
3830590 
3830700 
3830830 
3830920 
3831000 
3831040 


716443. 

716434. 

716368. 

716280, 

716254, 

716304. 

716289. 

716232. 

716149, 

716105. 

716158. 

716162. 

716216. 

716285. 

716352. 

716416. 

716397. 

716470, 

716488. 

716539. 

717964. 

717950. 

717837. 

717719. 

717757. 

717792, 

717845, 

717971. 

718046, 

718086, 

718146, 

718175, 

718182, 

718332. 

718409. 

718561, 

718648, 

718709, 

718727. 

718668, 

718619, 

718547, 

718487. 

718367 

718217 

718126 

718091 

718043 

718011 

717982 

717932 

717904 

717908 

717931 

717984 

717987 

717985 

718008 

718056 

718109 

718132 

718088 

717991 

717968 

717893 

717836 

717782 

717777 


3831060 

3831120 

3831210 

3831280 

3831320 

3831360 

3831430 

3831500 

3831550 

3831600 

3831600 

3831660 

3831730 

3831740 

3831690 

3831760 

3831810 

3831880 

3831960 

3832040 

3831350 

3831330 

3831320 

3831280 

3831230 

3831170 

3831140 

3831150 

3831100 

, 3831090 

, 3831090 

, 3831060 

, 3830970 

. 3830930 

. 3830900 

, 3830840 

, 3830810 

, 3830780 

.  3830760 

,  3830740 

,  3830750 

,  3830740 

. 3830750 

, 3830750 

, 3830760 

. 3830770 

. 3830760 

, 3830690 

, 3830630 

. 3830580 

.  3830560 

3830510 

3830420 

3830360 

3830300 

3830250 

3830180 

3830120 

3830100 

. 3830090 

. 3830060 

3830030 

3830000 

3829940 

3829880 

3829830 

3829750 

. 3829700 


716442. 

716376. 

716316, 

716254. 

716301. 

716290. 

716243. 

716206. 

716106. 

716115. 

716171, 

716184. 

716244. 

716334. 

716385. 

716416. 

716399. 

716482. 

716515. 

717964, 

717959, 

717930, 

717750, 

717721. 

717770. 

717814. 

717875. 

717995. 

718056, 

718116, 

718159, 

718164. 

718297, 

718362, 

718514, 

718614. 

718689. 

718738, 

718698, 

718645, 

718607. 

718517. 

718457, 

718307. 

718156. 

718114. 

718076. 

718018. 

718013, 

717945. 

717915. 

717901. 

717918. 

717959. 

717994. 

717982. 

717995, 

718026, 

718092, 

718117, 

718103. 

718020. 

717982. 

717932, 

717856, 

717806. 

717775. 

717777, 


3831100 

3831180 

3831260 

3831310 

3831350 

3831380 

3831470 

3831540 

3831570 

3831620 

3831610 

3831700 

3831740 

3831720 

3831710 

3831790 

3831850 

3831910 

3832020 

3831370 

3831340 

3831320 

3831310 

3831250 

3831210 

3831150 

3831140 

3831140 

3831100 

3831100 

3831090 

3831000 

3830940 

3830920 

3830860 

3830830 

3830800 

3830770 

3830740 

3830750 

3830750 

3830740 

3830760 

3830760 

3830770 

3830770 

3830740 

3830660 

3830600 

3830570 

3830540 

3830480 

3830390 

3830330 

3830270 

3830210 

3830150 

3830110 

3830100 

3830090 

3830030 

3830010 

3829990 

3829920 

3829850 

3829800 

3829720 

3829690 


717793, 3829660;  717799.  3829660 
717811. 3829650:  717860.  3829620 
71/964. 3829610: 
71*8041.  3829600: 
718120.  3829570: 
718181. 3829530: 


718144.  3829490: 


18011. 3829600 

18097. 3829580 

3829560 

3829500 

3829480 


718169 
718157 
718135 


718105. 3829480:  718069.  3829470 
718060, 3829460:  718029.  3829450 


718002. 3829430: 
717977. 3829400: 
717958. 3829310: 
717914. 3829160: 
717877. 3829070: 
717933. 3829000: 
718029.  3828990: 
718022. 3828960: 
718002.  3828890: 
717942.  3828900: 
717813, 
717773, 


717981. 3829410 
717968.  3829370 
717943.  3829250 
717879. 3829100 
717893.  3829040 
717970.  3828990 
718035. 3828980: 
718021,  3828950: 
717972. 3828890; 
717861. 3828900: 
3828890:  717788,  3828890: 
3828870,  717761, 3828820: 
717757. 3828800:  717756.  3828760: 
717738.  3828680; 717711, 3828610; 
717672, 3828560:  717653. 3828520 
717651. 3828490:  717643.  3828460 
717630, 3828430:  717624,  3828400 
717595,  3828310:  717564,  3828190 
717545, 3828130:  717520,  3828070: 
717488, 3828020:  717476. 3827990: 
717460, 3827910;  717454,  3827850: 
717424. 3827800:  717409.  3827760; 
717407.  3827730;  717415, 3827700: 
717421.  3827700:  716887, 3827050 

(7)  Conception-Gaviota  Unit.  Santa 
Barbara  County.  California.  From  USGS 
1:24,000  quadrangle  maps  Gaviota, 
Lompoc  Hills,  Point  Conception.  Sacate, 
and  Tranquillon  Mountain,  lands 
bounded  bv  the  following  UTM  zone  10 
NAD83  coordinates  (E.N):  731814. 
3817560; 731795. 3817620; 731774. 
3817650;  731751.  3817730:  731736. 
3817760; 731617. 3818030:  731519. 
3818180:  731389,  3818380: 731332. 
3818440;  731316,  3818460:  731306, 
3818460;  731297.  3818470;  731249. 
3818490; 731184. 3818550: 731168. 
3818590:  731134.  3818630:  731068. 
3818660:  731065.  3818660:  730979, 
3818710; 730956.  3818720: 730869. 
3818760; 730848.  3818790:  730782. 
3818870:  730689.  3818940:  730666. 
3818960:  730559.  3819070:  730477. 
3819200: 730432,  3819360:  730424, 
3819390; 730344,  3819520:  730314. 
3819580:  730299.  3819600:  730264. 
3819650;  730225. 3819710:  730189. 
3819740; 730139.  3819790:  730054. 
3819820: 729980. 3819830:  729906. 
3819850;  729880.  3819880: 729787, 
3820160:  729779.  3820210;  729772. 
3820260; 729750. 3820310:  729723. 
3820380;  729713.  3820440:  729707, 
3820490:  729678,  3820530;  729677, 
3820540:  729672.  3820550:  729643. 
3820620;  729623.  3820670:  729617, 
3820730; 729586. 3820820: 729584. 
3820840;  729583.  3820850;  729546, 


3820910; 

3821030: 

3821120: 

3821270: 

3821360: 

3821410: 

3821720: 

3821670: 

3821770; 

3821870: 

3821970: 

3822020: 

3822190: 

3822490: 

3822570: 

3822660: 

3822770: 

3822810; 

3822950: 

3823040: 

3823160: 

3823190: 

3823300: 

3823470: 

3823680: 

3823820. 

3823810: 

3823810: 

3823810: 

3823810: 

3823820. 

3823830: 

3823830: 

3823830: 

3823830: 

3823840. 

3823850: 

3823860: 

3823870: 

3823890: 

3823900: 

3823900: 

3823900: 

3823900: 

3823890: 

3823880: 

3823880: 

3823880. 

3823890: 

3823900: 

3823920: 

3823930: 

3823930; 

3823930: 

3823900: 

3823880: 

3823860: 

3823840: 

3823830: 

3823810: 

3823790. 

3823780. 

3823770; 

3823770: 

3823770: 

3823770 

3823790 

3823790 


729515. 
729483, 
729477. 

729411, 

729383, 

729274. 

729246. 

729221. 

729137. 

729054. 

729008. 

728962, 

728867. 

728713. 

728634. 

728519. 

728509. 

728476. 

728397, 

728241. 

728128. 

728041, 

727808. 

727478. 

727484. 

727501. 

727514, 

727542, 

727545, 

727574. 

727594. 

727615. 

727633, 

727649. 

727674. 

727693. 

727699. 

727722, 

727752. 

727782. 

727799. 

727821. 

727841. 

727862. 

727883. 

727902. 

727924. 

727937, 

727955. 

727972. 

727986, 

728004 

728021, 

728030, 

728040, 
: 728048. 
: 728050 
: 728056, 
: 728061 
: 728073 
.  728085 
,  728108 
; 728116 
: 728144 
:  728147 
:  728165 
28188 
28205 


3821020: 

3821100: 

38?1140; 

3821300. 

3821390: 

3821600: 

3821710; 

3821670: 

3821800: 

3821890: 

3821970: 

3822080: 

3822250: 

3822500: 

3822610: 

3822750: 

3822770: 

3822850: 

3822980; 

3823090: 

3823180. 

3823210; 

3823360: 

3823630: 

3823820: 

3823810: 

3823810; 

3823810: 

3823810, 

3823820, 

3823830: 

3823830: 

3823830: 

3823830: 

3823840: 

3823850, 

3823850: 

3823860: 

3823880: 

3823890: 

3823900; 

3823900: 

3823900: 

3823890: 

3823880: 

3823880: 

3823880: 

3823880, 

3823890, 

3823910: 

3823920: 

3823930, 

3823930: 

3823920, 

3823890: 

3823860: 

3823860; 

3823830. 

3823820. 

3823800. 

3823790. 

3823770: 

3823770: 

3823770, 

3823770: 

3823780: 

3823790: 

3823790; 


729514, 

729480. 

729421. 

729393. 

729367, 

729271, 

729239, 

729153, 

729067, 

729018, 

728997. 

728927, 

728716, 

728676, 

728585, 

728521. 

728487. 

728423. 

728289, 

728166, 

728113. 

727929. 

727651, 

727414. 

727490. 

727509. 

727521. 

727544. 

727548, 

727581, 

727603, 

727621, 

727648, 

727663, 

727688. 

727695, 

727713. 

727733. 

727773, 

727795, 

727811, 

727832, 

727855. 

727875. 

727896. 

727911, 

727932, 

727944, 

727962, 

727981. 

727991, 

728007, 

728027, 

728035, 

728043, 

728049, 

728054, 

728057. 

728066, 

728078, 

728094. 

728113. 

728119. 

728146, 

728148. 

728175, 

728193, 

728212. 
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3823780 

: 728215. 3823770 

: 728215, 

3823350; 728979. 3823350;  728988, 

3822970; 729773, 3822960: 729773, 

3823770 

: 728216. 3823750 

: 728217, 

3823340; 729000, 3823330 

729006. 

3822950; 729770, 3822940;  729763, 

3823730 

,  728216.  3823720 

;  728217. 

3823320; 729020, 3823320 

729027,   . 

3822920: 729762. 3822920; 729762. 

3823710 

;  728219. 3823700 

;  728220. 

3823320;  729030,  3823310 

729043, 

3822920; 729759. 3822920: 729751, 

3823700 

.  728223. 3823680 

.  728228, 

3823310; 729047, 3823310 

729061, 

3822900: 729744; 3822890:  729740, 

3823670 

. 728239,  3823660 

728240, 

3823300; 729066,  3823290 

729076, 

3822880:  729734,  3822880:  729725, 

3823660 

728241. 3823660 

, 728268. 

3823290;  729087.  3823290 

729091, 

3822870;  729716, 3822860: 729711. 

3823630 

728269. 3823630 

728270. 

3823290;  729097,  3823290 

729113, 

3822850; 729705. 3822850;  729696. 

3823620 

728284. 3823610 

728299. 

3823280; 729122,  3823280 

729129. 

3822840:  729687.  3822830;  729682, 

3823600 

728300. 3823600 

728301. 

3823280; 729144,  3823280 

729152. 

3822820; 729676, 3822810;  729668. 

3823600 

728303. 3823590 

728322. 

3823290; 729157,  3823290 

729171. 

3822810; 729659,  3822800;  729655. 

3823590 

728332. 3823590 

728342. 

3823290;  729178.  3823300 

729181, 

3822790: 729647. 3822780;  729643. 

3823590 

728353. 3823590 

728361. 

3823300; 729192.  3823300 

729197. 

3822770: 729638.  3822770:  729638. 

3823590 

728366.  3823590 

728375. 

3823310;  729211.  3823320 

729215. 

3822760: 729641.  3822740:  729641, 

3823600 

728384, 3823610 

728391. 

3823320;  729219.  3823320 

729231. 

3822740; 729644. 3822730: 729649. 

3823610 

728403. 3823620 

728416, 

3823330;  729240.  3823340 

729251, 

3822730;  729662.  3822720:  729668, 

3823630 

728420. 3823630 

728423, 

3823340;  729266.  3823350 

729270, 

3822720; 729679, 3822710;  729684, 

3823630 

728443, 3823620 

728451. 

3823350; 729282.  3823340 

729286, 

3822710: 729699,  3822710:  729708, 

3823620 

728457. 3823610 

728458. 

3823340; 729286.  3823340 

729294, 

3822710:  729709,  3822710:  729712. 

3823600 

728459, 3823590 

728461, 

3823330; 729292,  3823320 

729290, 

3822710;  729740,  3822700:  729750. 

3823580 

728462. 3823570 

728464, 

3823310: 729289,  3823300 

729285, 

3822700: 729761,  3822700:  729770, 

3823560 

728465, 3823550 

728467. 

3823280; 729285,  3823280 

729283, 

3822700; 729774.  3822710;  729777. 

3823540 

728472, 3823530 

728480. 

3823270;  729273,  3823240 

729262. 

3822710: 729787.  3822720;  729799. 

3823520 

728482, 3823510 

728483, 

3823220;  729256, 3823210 

729252, 

3822740: 729800.  3822740;  729802. 

3823510 

728484. 3823510 

728488. 

3823200;  729245,  3823180 

729241, 

3822740; 729809.  3822760:  729813. 

3823510 

728503, 3823500 

728514. 

3823180; 729239. 3823180 

729237, 

3822770;  729818.  3822780;  729827. 

3823500 

728527. 3823500 

728531, 

3823170;  729235, 3823160 

729232, 

3822790; 729833.  3822800;  729851. 

3823500 

728544,  3823500 

728559, 

3823140:729231,3823130 

729231, 

3822800:  729855.  3822800;  729857. 

3823500 

728560. 3823500 

728574, 

3823110;  729236. 3823100 

729241, 

3822810; 729858.  3822800.  729859. 

3823500 

728587, 3823500 

728592, 

3823090;  729244,  3823090 

729245, 

3822800: 729875.  3822790;  729888, 

3823500 

728604. 3823500 

728618. 

3823080;  729248,  3823080 

729261, 

3822780; 729893,  3822770:  729904, 

3823500 

728620. 3823500 

728634, 

3823070; 729276,  3823060 

729277, 

3822760; 729919,  3822750:  729919. 

3823500 

728646,  3823510 

728653. 

3823050; 729279,  3823050 

729281, 

3822750: 729920.  3822750;  729922. 

3823510 

728664, 3823510 

728670. 

3823050; 729301,  3823050 

729309, 

3822740: 729931.  3822730;  729938. 

3823510 

728678. 3823520 

728686. 

3823050;  729324,  3823040 

729325, 

3822720: 729938.  3822700;  729938. 

3823530 

728694, 3823530 

728701. 

3823040; 729339, 3823040 

729356, 

3822700:  729937.  3822690;  729930. 

3823540 

728708, 3823550 

728714. 

3823040;  729369,  3823040 

729376, 

3822680: 729921,  3822660;  729918. 

3823560 

728722. 3823570 

728734. 

3823050;  729384,  3823060 

729389, 

3822660; 729917.  3822660;  729918. 

3823570 

728741. 3823570 

728753. 

3823070:  729398.  3823080 

729400, 

3822650: 729922.  3822650:  729930. 

3823570 

728758. 3823560 

728765. 

3823090: 729402.  3823090 

729413, 

3822630; 729934. 3822630: 729945. 

3823540 

728767. 3823530 

728772. 

3823100; 729417,  3823110 

729423, 

3822620; 729953.  3822610;  729975, 

3823520 

728773. 3823510 

728773. 

3823120; 729425,  3823120 

729427, 

3822600;  729986,  3822600:  729992. 

3823500 

728773, 3823490 

728769. 

3823120: 729440,  3823140 

729456, 

3822600;  730001.  3822580:  730001, 

3823480 

728767, 3823470 

728763, 

3823150;  729481.  3823160 

729486, 

3822580:  730005.  3822570;  730005, 

3823460 

728762. 3823450 

728757. 

3823160; 729491. 3823160 

729513. 

3822560: 730005.  3822540:  730006. 

3823430 

728756. 3823430 

728756. 

3823160;  729516.  3823160 

729518, 

3822530; 730011.  3822510:  730012. 

3823430 

728756, 3823430 

728757. 

3823160; 729521,  3823150 

729524, 

3822510; 730012.  3822500;  730016, 

3823420 

728761. 3823400 

728762, 

3823150; 729529,  3823140 

729531, 

3822500; 730022.  3822480;  730023. 

3823400 

728775.  3823390 

728788. 

3823120: 729526,  3823110 

729518. 

3822480;  730026.  3822470;  730028. 

3823380 

728800, 3823380 

728805. 

3823100; 729516.  3823090 

729515, 

3822460; 730033. 3822450;  730026. 

3823390 

728818. 3823390 

728831. 

3823090; 729511, 3823090 

729505, 

3822440: 730018.  3822440:  730011, 

3823390 

728836. 3823390 

728848, 

3823080: 729499,  3823060 

729497, 

3822440;  729999.  3822450:  729995, 

3823390 

728852. 3823400 

728858. 

3823050; 729492.  3823030 

729491, 

3822460; 729987,  3822460:  729976. 

3823400 

728868. 3823410 

728877. 

3823030;  729492.  3823030 

729494, 

3822470;  729959,  3822480:  729958, 

3823420 

728885. 3823430 

728894. 

3823010: 729495.  3823000 

729507, 

3822480: 729957, 3822480; 729951. 

3823430 

728906. 3823440 

728919. 

3822990; 729521.  3822980 

729524, 

3822480;  729940,  3822490;  729926, 

3823450 

728933; 3823470 

728935. 

3822980; 729531.  3822970 

729547, 

3822500;  729919,  3822500;  729899, 

3823470 

728936.  3823470 

728940. 

3822970;  729551.  3822970 

729582, 

3822500;  729896,  3822510.  729896. 

3823470 

728954. 3823480- 

728965. 

3822950;  729597,  3822950 

729608, 

3822510; 729895.  3822510;  729869. 

3823490 

728977. 3823490 

728987. 

3822940;  729612,  3822940 

729619, 

3822510: 729866,  3822510:  729863, 

3823500 

728992. 3823500 

728995, 

3822940; 729636,  3822940 

729642, 

3822510:  729852,  3822500:  729842, 

3823500 

728997. 3823500 

728999. 

3822940:  729648, 3822940 

729672. 

3822500:  729836, 3822490:  729828, 

3823500 

728998. 3823500 

728996. 

3822950; 729697,  3822950 

729702. 

3822480: 729820,  3822470;  729815, 

3823470 

728986, 3823450 

728984. 

3822960; 729713,  3822960 

729719. 

3822460; 729807,  3822450:  729805, 

3823440 

728981. 3823420 

728979. 

3822960;  729732,  3822970 

729740, 

3822440;  729803,  3822440: 729801, 

3823420 

728976. 3823410 

728976. 

3822970;  729749,  3822980 

729758, 

3822440: 729798,  3822420:  729796. 

3823400 

728973. 3823380 

728973. 

3822980; 729761,  3822990 

729765, 

3822410;  729801,  3822400;  729809. 

3823380: 

728974, 3823370 

728977. 

3822980;  729769,  3822980 

729769, 

3822390: 729812,  3822380;  729»13. 
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3822380: 

729817, 

3822370; 

729823. 

3820750: 

730431, 

3820750; 

730436, 

3819950; 

730636, 

3819940. 

730634, 

3822370; 

729829, 

3822350; 

729830, 

3820730: 

730437, 

3820720; 

730442, 

3819940; 

730623, 

3819930; 

730617, 

3822340; 

729830, 

3822330: 

729831, 

3820710; 

730444, 

3820700: 

730451. 

3819920; 

730614. 

3819910: 

730612. 

3822320: 

729826, 

3822310; 

729826, 

3820690; 

730455, 

3820690; 

730461, 

3819890: 

730611, 

3819890: 

730615. 

3822310: 

729820, 

3822290; 

729817, 

3820680; 

730471, 

3820670; 

730485, 

3819860; 

730617, 

3819860; 

730625, 

3822290: 

729812, 

3822280; 

729799, 

3820660; 

730488, 

3820660; 

730492, 

3819840; 

730637. 

3819830: 

730638, 

3822280: 

729795, 

3822270; 

729783, 

3820660; 

730504, 

3820640; 

730520, 

3819830; 

730643, 

3819820; 

730650. 

3822270; 

729775. 

3822270; 

729756, 

3820630: 

730508. 

3820620; 

730493, 

3819810: 

730661. 

3819800; 

730664. 

3822260: 

729753. 

3822260; 

729751, 

3820600; 

730491, 

3820600; 

730484. 

3819790; 

730668, 

3819790; 

730679. 

3822260; 

729747. 

3822260; 

729733. 

3820600; 

730468. 

3820600; 

730464. 

3819780; 

730691, 

3819770: 

730695. 

3822250; 

729724. 

3822240: 

729722, 

3820600; 

730457, 

3820590; 

730443. 

3819760; 

730699. 

3819760: 

730708. 

3822230; 

729722. 

3822230: 

729721, 

3820590: 

730434. 

3820590; 

730425, 

3819760; 

730717, 

3819760: 

730729. 

3822230; 

729715. 

3822210; 

729714. 

3820590: 

730412, 

3820590; 

730404. 

3819750: 

730743, 

3819760; 

730745. 

3822200; 

729706. 

3822170; 

729705. 

3820590; 

730397, 

3820590: 

730377, 

3819760; 

730759. 

3819760; 

730770. 

3822160: 

729703. 

3822150; 

729702, 

3820590; 

730374, 

3820600: 

730370. 

3819760; 

730779. 

3819760. 

730789. 

3822140: 

729702. 

3822130; 

729705. 

3820590: 

730348, 

3820590: 

730344, 

3819760: 

730797. 

3819760; 

730814, 

3822120; 

729705, 

3822110; 

729708. 

3820590: 

730335, 

3820580; 

730333, 

3819770; 

730819. 

3819770; 

730822, 

3822100: 

729711, 

3822090; 

729714. 

3820570: 

730335, 

3820560; 

730336, 

3819770; 

730834. 

3819770; 

730845. 

3822080; 

729719, 

3822070; 

729727. 

3820550; 

730338, 

3820540; 

730340. 

3819780; 

730849. 

3819780; 

730860. 

3822050; 

729728, 

3822050: 

729729. 

3820530; 

730344, 

3820510; 

730345. 

3819780; 

730865, 

3819790: 

730878. 

3822050; 

729729, 

3822050: 

729743, 

3820510; 

730345, 

3820510; 

730346. 

3819800; 

730882. 

3819800. 

730889. 

3822030: 

729754. 

3822020; 

729758. 

3820500; 

730356, 

3820490; 

730364. 

3819800; 

730901, 

3819810. 

730908. 

3822020; 

729760, 

3822020; 

729768. 

3820480: 

730371. 

3820470; 

730377. 

3819810; 

730918. 

3819820; 

730926, 

3822010: 

729776, 

3822000: 

729785, 

3820470: 

730386, 

3820470; 

730400. 

3819820; 

730937. 

3819820; 

730950, 

3821990; 

729791. 

3821980: 

729814, 

3820470; 

730407, 

3820470; 

730411, 

3819820: 

730956. 

3819820; 

730967. 

3821910; 

729855. 

3821690: 

729894, 

3820480; 

730416. 

3820480: 

730428. 

3819830; 

730977. 

3819830; 

730989, 

3821610; 

729971. 

3821490; 

729990, 

3820490: 

730437. 

3820490; 

730447, 

3819830: 

730997. 

3819830; 

731008. 

3821430: 

729999, 

3821410: 

730013. 

3820500; 

730466, 

3820510: 

730489, 

3819820; 

731013. 

3819810; 

731007. 

3821380: 

730027, 

3821350; 

730048, 

3820520: 

730496, 

3820520: 

730502, 

3819800; 

730999. 

3819780: 

730997. 

3821320; 

730055, 

3821310; 

730067, 

3820520; 

730526. 

3820510; 

730549. 

3819780; 

730996. 

3819780. 

730983. 

3821280: 

730071. 

3821270; 

730078, 

3820510; 

730557, 

3820500; 

730569, 

3819760; 

730970. 

3819750; 

730949. 

3821250; 

730080. 

3821250; 

730084, 

3820500; 

730587, 

3820480; 

730594, 

3819740: 

730940 

3819730: 

730925. 

3821240: 

730097. 

3821230: 

730106, 

3820460: 

730596, 

3820460: 

730593, 

3819730; 

730925, 

3819730: 

730910. 

3821230: 

730114. 

3821220: 

730117, 

3820450: 

730588, 

3820440: 

730580, 

3819720; 

730905. 

3819720; 

730900. 

3821220: 

730130, 

3821220: 

730142, 

3820430: 

730571, 

3820420: 

730563, 

3819710; 

730886. 

3819710; 

730881. 

3821220; 

730145, 

3821220; 

730151, 

3820420; 

730559, 

3820420; 

730545, 

3819710; 

730867. 

3819700; 

730862. 

3821220; 

730163, 

3821210: 

730175, 

3820410: 

730541. 

3820410: 

730530. 

3819690; 

730851. 

3819690. 

730849. 

3821200: 

730181, 

3821200; 

730185, 

3820400; 

730528, 

3820390; 

730528, 

3819680; 

730847. 

3819680; 

730831. 

3821190; 

730186, 

3821180; 

730187. 

3820390; 

730526, 

3820390; 

730520, 

3819670: 

730822 

3819670; 

730813. 

3821170: 

730187, 

3821160; 

730186. 

3820370: 

730514. 

3820360; 

730517. 

3819660; 

730800 

3819650; 

730796, 

3821150; 

730185 

3821140: 

730184. 

3820350; 

730519. 

3820340; 

730523, 

3819650; 

730793 

3819640; 

730781, 

3821130; 

730186 

3821120; 

730188. 

3820330; 

730528, 

3820330; 

730543. 

3819630, 

730770 

3819620. 

730768, 

3821110; 

730191 

3821100; 

730198. 

3820310; 

730553, 

3820300; 

730556, 

3819620: 

730764 

3819610: 

730757. 

3821090; 

730209 

3821080; 

730212. 

3820300; 

730563 

3820290; 

730568, 

3819600; 

730753 

3819590; 

730751. 

3821080: 

730215 

3821070; 

730228. 

3820280: 

730572 

3820270; 

730584. 

3819580; 

730751 

3819570; 

730748, 

3821060: 

730240 

3821050; 

730245, 

3820260; 

730594 

3820260: 

730599, 

3819560; 

730753 

3819550; 

730761, 

3821050; 

730251 

3821040: 

730261, 

3820250; 

730601 

3820250; 

730607, 

3819530; 

730764 

3819530; 

730764, 

3821040 

730271 

3821030; 

730275. 

3820230: 

730608 

3820230; 

730618, 

3819530; 

730766 

3819500. 

730766, 

3821020: 

730280 

3821020; 

730289. 

3820220; 

730622 

3820210; 

730625, 

3819500; 

730765 

3819500; 

730759, 

3821000 

730302 

3820990, 

730304. 

3820210; 

730637 

3820200; 

730642. 

3819480; 

730756 

3819470; 

730757. 

3820990 

730308 

3820990 

730323, 

3820200- 

730656 

3820200, 

730668, 

3819460; 

730760 

3819450: 

730761, 

3820980 

730332 

3820970 

730344, 

3820200; 

730674 

3820200, 

730686, 

3819440: 

730764 

3819430; 

730769. 

3820970 

730355 

3820970 

730363, 

3820200 

730699 

3820200 

730702, 

3819430; 

730775 

3819420; 

730779. 

3820960 

730366 

3820960 

730373, 

3820200, 

730716 

3820200 

730725, 

3819410; 

730779 

3819400; 

730780. 

3820960 

730387 

3820950 

730393, 

3820200 

730731 

3820190 

730727. 

3819390; 

730780 

3819380; 

730781. 

3820950 

730406 

3820940 

730421. 

3820180 

730720 

3820160 

730719. 

3819370; 

730780 

3819360; 

730780. 

3820930 

730422 

3820930 

730424. 

3820160 

730718 

3820160 

730717. 

3819350 

730783 

3819340; 

730784. 

3820930 

730436 

3820910 

730451, 

3820160 

730701 

3820150 

730683, 

3819330 

730787 

3819320; 

730785. 

3820900 

730453 

3820900 

730470, 

3820130 

730679 

3820130 

730669, 

3819310 

730785 

3819300: 

730783. 

3820890 

730471 

3820890 

730485, 

3820120- 

730659 

3820100 

730656, 

3819290 

730783 

3819280; 

730783. 

3820880 

730488 

3820870 

730490, 

3820100 

730653 

3820100 

730651, 

3819270 

730783 

3819260; 

730790. 

3820870 

730491 

3820870 

730492, 

3820090 

730647 

3820080 

730643, 

3819250 

730790 

3819240. 

730798. 

3820850 

730492 

3820840 

730490, 

3820070 

730643 

3820050 

730642, 

3819230 

730801 

3819230 

730805. 

3820840 

730487 

3820830 

730475, 

3820050 

730642 

3820040 

730643, 

3819220 

730813 

3819210. 

730817. 

3820820 

730464 

3820810 

730460. 

3820020 

730644 

3820020 

730645, 

3819200 

730825 

3819190 

730837. 

3820810 

730457 

3820800 

730445. 

3820010 

730646 

3819990 

730646, 

3819180 

730839 

3819170 

730842, 

3820790 

730437 

3820780 

730435. 

3819990 

730646 

3819980 

730644, 

3819170 

730854 

3819160 

730868. 

3820770 

730432 

3820750 

730431, 

3819970 

730639 

3819950 

730638, 

3819150 

730870 

3819150 

730873. 
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3819140 

, 730884, 3819130; 730890. 

3818980:  731392. 3818990;  731393. 

3818730: 731923. 3818720: 731924. 

3819120 

, 730896, 3819110:  730897, 

3819000: 731396, 3819010 

731399. 

3818720 

731929. 3818700 

731930, 

3819110 

730899.  3819110: 730907, 

3819020;  731401, 3819030 

731404. 

3818690 

731930, 3818690 

731933, 

3819090 

730912, 3819080:  730921, 

3819040;  731405, 3819050 

731409, 

3818680 

731934, 3818670 

731935, 

3819080 

730930, 3819070: 730940, 

3819070:  731409,  3819070 

731409, 

3818660 

731934, 3818660 

731933, 

3819060 

730956, 3819060:  730960, 

3819070: 731410.  3819080 

731416. 

3818660 

731926, 3818640 

731924, 

3819060 

730962, 3819060:  730972, 

3819090; 731418.  3819100 

731428, 

3818630 

731924. 3818620 

731924, 

3819060 

730987. 3819050: 730991. 

3819110: 731439.  3819120 

731446. 

3818610 

731924, 3818600 

731927, 

3819050 

730995. 3819050: 731013. 

3819120: 731461.  3819130 

731467. 

3818600 

731936, 3818580 

731940, 

38190.50 

731021,  3819050: 731051. 

3819130: 731469.  3819130 

731470, 

3818580 

731946. 3818570 

731959, 

3819040 

731063,  3819050: 731073. 

3819130:  731472.  3819130 

731474, 

3818570 

731966.  3818570 

731980. 

3819060 

731076, 3819060;  731080. 

3819130; 731482,  3819110 

731484. 

3818560 

731990.  3818550 

731997. 

3819070 

731083, 3819090;  731083, 

3819100;  731484.  3819090 

731484, 

3818550 

731999. 3818550 

732012. 

3819090 

731083. 3819090:  731082. 

3819090: 731484.  3819070 

731485. 

3818550 

732025. 3818550 

732027. 

3819120 

731082. 3819120; 731082. 

3819060:  731485,  3819060 

731485. 

3818550 

732028. 3818550 

732032. 

3819120 

731082. 3819150;  731082. 

3819040;  731488,  3819010 

731490. 

3818550 

732050.  3818560 

732057. 

3819150 

731083, 3819160: 731087, 

3819000:  731490.  3818990 

731492. 

3818580 

732062.  3818570 

732063. 

3819170 

731090, 3819180;  731093, 

3818980; 731495.  3818970 

731502. 

3818580 

732067.  3818590 

732068. 

3819190 

731094. 3819200:  731097, 

3818950; 731503.  3818950 

731503. 

3818600 

732074. 3818610 

732077. 

3819210 

731097.  3819220;  731098, 

3818950: 731504,  3818950 

731509. 

3818620 

732085. 3818630 

732088. 

3819230 

731099. 3819240; 731100. 

3818930;  731510,  3818920 

731510. 

3818640 

732090. 3818640 

732095. 

3819240 

731105. 3819250; 731114. 

3818920: 731510,  3818900 

731511. 

3818650 

732097, 3818660 

732110. 

3819260 

731123. 3819270:  731129, 

3818890: 731511,  3818890 

731512. 

3818670 

732111. 3818670 

732113. 

3819280 

731134, 3819290:  731148, 

3818870; 731512,  3818860 

731513. 

3818670 

732125, 3818690 

732142. 

3819290 

731145, 3819300: 731149, 

3818860:731513,3818840 

731513. 

3818700 

732146, 3818730 

732147. 

3819310 

731149, 3819320: 731151, 

3818830; 731513.  3818830 

731510. 

3818730 

732147, 3818740 

732141. 

3819330 

731150,  3819340;  731150, 

3818800:  731510,  3818800 

731510. 

3818750 

732135, 3818760 

732132. 

3819350 

731149. 3819360;  731153, 

3818800; 731511.  3818770 

731511. 

3818760 

732126, 3818790 

732131. 

3819370 

731154, 3819380:  731156, 

3818770; 731515.  3818770 

731521. 

3818800 

732139, 3818810 

732145. 

3819390 

731158,  3819390:  731160, 

3818750:  731535.  3818750 

731540. 

3818820 

732162, 3818810 

732169. 

3819400 

731165, 3819400:  731167. 

3818740:  731549.  3818750 

731556, 

3818810 

732179. 3818800 

732187. 

3819390 

731167,  3819390:  731169, 

3818760;  731570.  3818770 

731573, 

3818790 

732193. 3818790 

732200. 

3819370 

731169,3819360:731171. 

3818770: 731576.  3818770 

731587. 

3818780 

732215.3818780 

732216, 

3819350 

731172. 3819340;  731174. 

3818790:731595,3818800 

731597. 

3818780 

732230. 3818770 

732245. 

3819330 

731169, 3819330;  731169, 

3818800;  731598,  3818810 

731599. 

3818780 

732260, 3818790 

732289. 

3819310 

731168, 3819300;  731166. 

3818810;  731610,  3818820 

731613. 

3818770 

732288, 3818760 

732286, 

3819300 

731164. 3819290:  731149. 

3818840:  731619.  3818840 

731627, 

3818740 

732285, 3818740 

732262, 

3819290 

731148. 3819270:  731152. 

3818860:  731641.  3818850 

731651, 

3818710 

732259, 3818710 

732258, 

3819260 

731151. 3819250:  731153. 

3818840:  731651.  3818830 

731650, 

3818700 

732252, 3818690 

732249, 

3819240 

731154. 3819230;  731154. 

3818810:  731650,  3818810 

731648. 

3818690 

732240, 3818670 

732239, 

3819220 

731155. 3819210;  731157. 

3818790:  731646,  3818790 

731645. 

3818670 

732234, 3818660 

732229. 

3819200 

731163. 3819190:  731164, 

3818780;  731642,  3818760 

731642, 

3818650 

732228, 3818640 

732227. 

3819180. 

731165, 3819180:  731167. 

3818760:  731641,  3818750 

731640. 

3818640 

732227, 3818620 

732227. 

3819180 

731182.  3819170:  731187. 

3818740;  731639,  3818720 

731639. 

3818610 

732235,  3818590 

732235, 

3819160 

731198, 3819160,  731200. 

3818720;  731638,  3818710 

731634. 

3818580 

732236, 3818570 

732239. 

3819150. 

731201.  3819150; 731204. 

3818690:  731634,  3818690 

731634. 

3818560 

732239,  3818550 

732239. 

3819150 

731211. 3819140; 731216. 

3818680;  731633,  3818680 

731631. 

3818550 

732237, 3818550 

732234. 

3819120 

731215. 3819110; 731214, 

3818660:  731631,  3818660 

731631, 

3818530 

732233. 3818520 

732233. 

3819110- 

731214. 3819090: 731213. 

3818650;  731634,  3818630 

731641. 

3818520 

732238. 3818500 

732245, 

3819080 

731213. 3819080: 731212. 

3818600:  731650,  3818600 

731658. 

3818500 

732260. 3818500 

732269, 

3819060: 

731214. 3819050: 731213. 

3818590: 731665.  3818590 

731671. 

3818500 

732275. 3818520 

732277. 

3819050 

731215.  3819030: 731219. 

3818590;  731691.  3818590 

731695. 

3818520 

732282. 3818540 

732282. 

3819020 

731232,  3819000; 731255, 

3818590:  731697, 3818600 

731705, 

3818540 

732291.  3818560 

732292. 

3819000 

731263, 3818990; 731274, 

3818600:  731721.  3818600 

731725. 

3818560 

732297.  3818570 

732301. 

3818990 

731282. 3818980; 731283. 

3818600; 731729.  3818600 

731749, 

3818580 

732302.  3818590 

732305. 

3818970 

731285, 3818950; 731287, 

3818600; 731755.  3818610 

731764, 

3818590 

732307.  3818600 

732312, 

3818950 

731287,  3818940; 731289. 

3818610;  731774.  3818610 

731785, 

3818620 

732315, 3818630 

732322. 

3818920 

731290,  3818920, 731291. 

3818620;  731790.  3818620 

731793, 

3818640 

732323. 3818650 

732323. 

3818910 

731295. 3818900; 731300. 

3818630:  731800.  3818640 

731809, 

3818650 

732324. 3818650 

732328. 

3818890 

731303, 3818890: 731316, 

3818660:  731810.  3818660 

731813. 

3818650 

732344. 3818660 

732354, 

3818880 

731326,  3818870: 731338, 

3818670; 731820.  3818680 

731823, 

3818660 

732358. 3818650 

732361. 

3818870 

731344, 3818870; 731356, 

3818690:  731832.  3818710 

731836. 

3818650 

732364. 3818640 

732367. 

3818870 

731368,  3818880: 731382, 

3818720:  731838.  3818730 

731841. 

3818630 

732371. 3818620 

732370. 

3818890 

731383. 3818890: 731386. 

3818730;  731851.  3818740 

731859, 

3818600 

732369. 3818600 

732368, 

3818900 

731388. 3818910: 731389. 

3818750:  731866.  3818760 

731870, 

3818590 

732367. 3818580 

732365. 

3818920 

731389.  3818920: 731389. 

3818760;  731880.  3818760 

731887, 

3818570 

732364. 3818560 

732367. 

3818940 

731389, 3818950: 731390. 

3818770:  731900,  3818770 

731913, 

3818550 

732370. 3818540 

732374. 

3818950- 

731390,3818970:731391. 

3818770:  731931,  3818750 

731923. 

3818530 

732380. 3818520 

732389. 

3818510: 

732394. 

3818500: 

732404. 

3818180: 

732884. 

3818180: 

732879, 

3817790: 

733588. 

3817780: 

733589. 

3818500: 

732413. 

3818490: 

732419. 

3818170; 

732873, 

3818160; 

732872, 

3817770: 

733601. 

3817750: 

733613. 

3818490: 

732432. 

3818490: 

732436, 

3818150: 

732868. 

3818140; 

732867, 

3817740: 

733613. 

3817740; 

733627, 

3818490: 

732449. 

3818480: 

732461. 

3818140: 

732863. 

3818120: 

732860, 

3817740: 

733629. 

3817740; 

733643. 

3818490: 

732469. 

3818490: 

732479, 

3818110; 

732851. 

3818100: 

732849. 

3817740: 

733654. 

3817740: 

733665. 

3818490: 

732483. 

3818500: 

732487, 

3818090: 

732848, 

3818090; 

732844. 

3817750: 

733673, 

3817750; 

733675, 

3818500: 

732496. 

3818510: 

732508. 

3818080: 

732840, 

3818070; 

732832, 

3817750: 

733682, 

3817760; 

733696. 

3818530: 

732522, 

3818550; 

732524. 

3818060: 

732830. 

3818050: 

732823, 

3817760: 

733702, 

3817770; 

733709, 

3818550: 

732537, 

3818560: 

732543. 

3818040: 

732818, 

3818040; 

732812, 

3817760: 

733730, 

3817760: 

733732, 

3818560: 

732557, 

3818550: 

732567. 

3818030: 

732809, 

3818020; 

732804. 

3817760; 

733734, 

3817760: 

733735. 

3818550: 

732578, 

3818550: 

732597, 

3818000: 

732808, 

3817990: 

732809. 

3817760; 

733756. 

3817750: 

733763. 

3818560: 

732616, 

3818580: 

732627, 

3817980; 

732811, 

3817980: 

732831, 

3817750; 

733771. 

3817750: 

733785. 

3818580: 

732634, 

3818570: 

732637. 

3817960: 

732840, 

3817960: 

732842, 

3817750; 

733793. 

3817750: 

733797. 

3818570: 

732641. 

3818550; 

732641. 

3817950: 

732856, 

3817950: 

732864, 

3817760; 

733800, 

3817760: 

733801. 

3818550: 

732645. 

3818540; 

732645, 

3817950: 

732874, 

3817950: 

732886, 

3817770; 

733803, 

3817780; 

733804. 

3818520; 

732645. 

3818520: 

732644, 

3817960: 

732899. 

3817960; 

732903, 

3817790; 

733806, 

3817800; 

733806. 

3818510: 

732636. 

3818500: 

732629, 

3817960: 

732915. 

3817960: 

732922, 

3817810: 

733807, 

3817820; 

733811. 

3818490: 

732622. 

3818480: 

732618, 

3817970: 

732943. 

3817970: 

732945, 

3817830: 

733820. 

3817840; 

733830. 

3818480: 

732611. 

3818460; 

732600. 

3817970; 

732946, 

3817970; 

732948, 

3817830; 

733848. 

3817820: 

733848. 

3818450: 

732597. 

3818450: 

732594. 

3817970: 

732963. 

3817990; 

732975, 

3817820; 

733883. 

3817800; 

733908, 

3818440: 

732591. 

3818430: 

732589. 

3817990: 

732980, 

3818000; 

732984. 

3817800; 

733954. 

3817800; 

733987, 

3818430: 

732584. 

3818410; 

732584. 

3818010; 

732992, 

3818020; 

733003, 

3817810; 

734002. 

3817830; 

734012. 

3818400: 

732583. 

3818400: 

732584. 

3818030: 

733005, 

3818030; 

733007. 

3817860: 

734020. 

3817870; 

734032. 

3818380: 

732589. 

3818370: 

732589, 

3818040: 

733021, 

3818050: 

733033, 

3817910; 

734040. 

3817950. 

734060. 

3818370: 

732594. 

3818350: 

732596, 

3818060: 

733038, 

3818060: 

733042, 

3817970: 

734082. 

3817990; 

734095. 

3818350: 

732598. 

3818330: 

732599, 

3818070; 

733053. 

3818080; 

733062, 

3818000; 

734115. 

3818020; 

734127. 

3818320: 

732591. 

3818310: 

732590, 

3818090: 

733067. 

3818090; 

733070, 

3818030; 

734149. 

3818040; 

734157. 

3818310: 

732580. 

3818290: 

732578, 

3818100: 

733079, 

3818110: 

733091, 

3818050; 

734165, 

3818030; 

734158, 

3818290: 

732575. 

3818290: 

732565, 

3818130; 

733092. 

3818130; 

733093. 

3818010; 

734151, 

3818010: 

734151, 

3818270: 

732550. 

3818260: 

732549, 

3818130; 

733107. 

3818140; 

733120, 

3818000; 

734136, 

3817990; 

734129, 

3818260: 

732546. 

3818260: 

732539, 

3818160; 

733125, 

3818160: 

733150, 

3817980; 

734120. 

3817980: 

734118. 

3818240: 

732534. 

3818230: 

732536, 

3818160; 

733159, 

3818150; 

733162, 

3817970; 

734110. 

3817960: 

734103, 

3818220; 

732537. 

3818210: 

732539, 

3818150; 

733178, 

3818140; 

733214. 

3817940: 

734100, 

3817930; 

734089, 

3818200: 

732541. 

3818200: 

732548, 

3818080: 

733234, 

3818070; 

733240. 

3817920; 

734083 

3817910; 

734078, 

3818180: 

732554. 

3818170: 

732561, 

3818040: 

733227, 

3818020; 

733207. 

3817880; 

734077 

3817850; 

734065, 

3818160: 

732563. 

3818160, 

732571. 

3818000: 

733168, 

3817980: 

733109, 

3817820; 

734045 

3817760: 

734020, 

3818140: 

732575. 

3818140; 

732580. 

3817940: 

733095. 

3817910: 

733092, 

3817730, 

733970 

3817710; 

733957. 

3818130: 

732589, 

3818120: 

732606. 

3817880: 

733101. 

3817840; 

733109, 

3817710; 

733920 

3817670: 

733907. 

3818110: 

732609, 

3818110: 

732611. 

3817830; 

733120, 

3817830; 

733128, 

3817670; 

733902 

3817610; 

733891 

3818110: 

732612, 

3818110: 

732635. 

3817830; 

733130 

3817830: 

733132, 

3817580; 

733894 

3817550: 

733910. 

3818110: 

732641, 

3818110; 

732646, 

3817830: 

733160 

3817830: 

733168. 

3817520: 

733933 

3817500: 

733963. 

3818110: 

732666 

3818110, 

732671, 

3817820: 

733179 

3817820: 

733190. 

3817490; 

734023 

3817490: 

734053. 

3818110: 

732673, 

3818110: 

732680, 

3817820: 

733203 

3817820: 

733209. 

3817490; 

734082 

3817530. 

734088. 

3818120: 

732694 

3818120: 

732700, 

3817810; 

733220 

3817810: 

733227. 

3817550; 

734089 

3817610 

734101. 

3818130: 

732714 

3818130; 

732718, 

3817810; 

733248 

3817810: 

733251. 

3817650. 

734160 

3817700; 

734175. 

3818140: 

732730 

3818140; 

732735. 

3817810: 

733252 

3817810: 

733277. 

3817730 

734193 

3817770: 

734250. 

3818140: 

732747 

3818150: 

732755. 

3817800: 

733281 

3817800, 

733285. 

3817800 

734284 

3817800. 

734324. 

3818150 

732759 

3818160 

732771. 

3817800, 

733304 

3817800 

733311. 

3817820 

734334 

3817840 

734338. 

3818170: 

732782 

3818180 

732785. 

3817800 

733317 

3817800 

733335. 

3817860 

734342 

3817870- 

734350. 

3818180 

732789 

3818190 

732799. 

3817800 

733341 

3817800 

733345, 

3817870 

734361 

3817860 

734352, 

3818200 

732809 

3818210 

732813. 

3817800 

733363 

3817810 

733369, 

3817800 

734345 

3817780 

734338, 

3818220 

732818 

3818220 

732832. 

3817810 

733371 

3817810 

733388, 

3817780 

734337 

3817770 

734316. 

3818230 

732836 

3818230 

732847. 

3817820 

733400 

3817830 

733407. 

3817750 

734304 

3817750 

734293. 

3818240 

732851 

3818240 

732871, 

3817830 

733414 

3817840 

733421. 

3817740 

734270 

3817720 

734255, 

3818240 

732876 

3818240 

732877, 

3817850 

733429 

3817860 

733436. 

3817710 

734235 

3817680 

734226, 

3818240 

732879 

3818250 

732896, 

3817860 

733444 

3817870 

733452. 

3817650 

734226 

3817620 

734232. 

3818250 

732906 

3818260 

732914. 

3817880 

733459 

3817880 

733471. 

3817550 

734240 

3817530 

734260. 

3818270 

732917 

3818270 

732925. 

3817890 

733480 

3817890 

733488, 

3817500 

734273 

3817470 

734262. 

3818280 

732931 

3818300 

732933. 

3817900 

733491 

3817900 

733493, 

3817440 

734257 

3817410 

734259, 

3818300 

732934 

3818310 

732935. 

3817900 

733507 

3817910 

733517, 

3817400 

734267 

3817390 

734296. 

3818310 

732939 

3818310 

732944. 

3817920 

733523 

3817930 

733528. 

3817400 

734385 

3817440 

734401. 

3818300 

732944 

3818300 

732949. 

3817930 

733538 

3817940 

733547, 

3817410 

734414 

3817350 

734427. 

3818290 

732949 

3818270 

732947. 

3817950 

733557 

3817950 

733567, 

3817330 

734449 

3817320 

734467. 

3818260 

732947 

3818250 

732945, 

3817950 

733576 

3817960 

733588, 

3817330 

734478 

3817350 

734479. 

3818240 

732943 

3818240 

732937, 

3817950 

733589 

3817950 

733626. 

3817410 

734482 

3817440 

734483. 

3818230 

732928 

3818220 

732922, 

3817930 

733646 

3817900 

733636. 

3817500 

734490 

3817530 

734485. 

3818210 

732914 

3818210 

732908, 

3817880 

733631 

3817870 

733611. 

3817650 

734474 

3817710 

734470. 

3818200 

732897 

3818190 

732889, 

3817850 

733604 

3817840 

733594. 

3817770 

734481 

3817860 

734492. 

57592 
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3817880 
3817870 
3817910 
3817950 
3818000 
3818000 
3817990 
3817930 
3817860 
3817810 
3817750 
3817700 
3817620 
3817590 
3817520 
3817490 
3817430 
3817430 
3817510 
3817560 
3817590 
3817580 
3817460 
3817420 
3817400 
3817370 
3817340 
3817340 
3817370 
3817340 
3817260 
3817190 
3817160 
3817120 
3817140 
3817180 
3817170 
3817050 
3816960 
3816870 
3816840 
3816860 
3816860 
3816840 
3816780 
3816810 
3816850 
3816910 
3816950 
3816950 
3816910 
3816930 
3816940 
3817020 
3817040 
3817060 
3817070 
3817010 
3817000 
3817010 
3816950 
3816880 
3816810 
3816810 
3816830 
3816890 
3816970 
3817030 


734522, 
734565. 
734610, 
734629, 
734652. 
734669. 
734660. 
734648. 
734648. 
734649. 
734638, 
734632, 
734651, 
734713, 
734744, 
734762, 
734782, 
734832. 
734863, 
734892. 
734928. 
734934. 
734923, 
734938. 
734987. 
735008. 
735054. 
735096. 
735123, 
735121. 
735093. 
735102. 
735175. 
735236. 
735305. 
735354. 
735376. 
735360, 
735397, 
735435. 
735485. 
735711. 
735754. 
735807. 
735847, 
735875. 
735876. 
735856. 
735871, 
735925. 
736^021. 
736295. 
736323. 
736470. 
736510. 
736551, 
736566. 
736591. 
736651. 
736688. 
736717, 
736713. 
736777. 
736826. 
736851. 
736889. 
736891. 
736882, 


3817870 
3817880 
3817940 
3817990 
3818000 
3818000 
3817970 
3817900 
3817830 
3817780 
3817730 
3817630 
3817600 
3817520 
3817500 
3817480 
3817430 
3817480 
3817540 
3817580 
3817580 
3817550 
3817430 
3817410 
3817400 
3817360 
3817330 
3817350 
3817360 
3817310 
3817220 
3817180 
3817150 
3817130 
3817160 
3817200 
3817100 
3816990 
3816940 
3816850 
3816840 
3816870 
3816850 
3816790 
3816790 
3816850 
3816890 
3816940 
3816960 
3816940 
3816920 
3816960 
3816930 
3817040 
3817040 
3817060 
3817060 
3817000 
3817020 
3817010 
3816940 
3816850 
3816800 
3816820 
3816850 
3816940 
3817000 
3817060 


734552. 
734593. 
734618. 
734639. 
734660, 
734671, 
734650. 
734652. 
734639. 
734654. 
734634, 
734638. 
734671, 
734719. 
734755. 
734776. 
734806. 
734841. 
734880. 
734921, 
734931. 
734921. 
734927. 
734957, 
735004. 
735019. 
735079. 
735108. 
735128, 
735103, 
735092. 
735138. 
735206. 
735265. 
735341. 
735366. 
735373. 
735373. 
735423. 
735450. 
735495, 
735724. 
735770. 
735817. 
735857. 
735877. 
735873. 
735862. 
735907. 
735993. 
736012. 
736304. 
736453, 
736500. 
736529. 
736559. 
736579. 
736621. 
736681. 
736713. 
736701. 
736747, 
736807, 
736836. 
736862. 
736893. 
736884. 
736889, 


3817070 
3817080 
3817020 
3816980 
3816890 
3816770 
3816710 
3816690 
3816710 
3816760 
3816780 
3816830 
3816870 
3816890 
3816880 
3816850 
3816860 
3816880 
3816960 
3817050 
3817080 
3817130 
3817170 
3817120 
3817140 
3817090 
3817060 
3817040 
3817010 
3817000 
3816930 
3816880 
3816880 
3816940 
3816910 
3816800 
3816820 
3816870 
3816860 
3816910 
3816940 
3816980 
3817030 
3817010 
3817000 
3816990 
3816970 
3816950 
3816930 
3816920 
3816950 
3816970 
3817110 
3817140 
3817190 
3817240 
3817280 
3817310 
3817330 
3817340 
3817330 
3817270 
3817210 
3817160 
3817120 
3817030 
3816910 
3816810 


: 736909 

3817080 

:  736925 

3817070 

;  736951 

3817000 

;  736961 

3816950 

;  736979 

3816860. 

:  736957. 

3816730: 

; 736976, 

3816690; 

: 737021 

3816700: 

: 737073, 

3816740: 

;  737096, 

3816770: 

; 737095, 

3816800: 

; 737087, 

3816860: 

: 737103, 

3816890: 

; 737125, 

3816880: 

; 737165. 

3816860; 

; 737237. 

3816850: 

; 737260. 

3816870; 

; 737271. 

3816900: 

: 737267. 

3816990: 

: 737230. 

3817080: 

; 737202, 

3817100: 

-.737217, 

3817140: 

; 737266, 

3817150: 

, 737398, 

3817130: 

, 737584, 

3817090; 

737589. 

3817060-. 

. 737611. 

3817050: 

. 737702. 

3817010: 

737762. 

3817010; 

. 737807. 

3816970: 

737793. 

3816910; 

737826. 

3816880; 

737880. 

3816920: 

737928. 

3816930; 

. 737977. 

3816840; 

. 738025, 

3816810: 

738050, 

3816850: 

.738127, 

3816860; 

738157, 

3816890: 

. 738127. 

3816920; 

738107, 

3816960; 

. 738087. 

3817010: 

738100. 

3817020; 

738113. 

3817000; 

738132. 

3816990: 

738204. 

3816970: 

. 738305. 

3816950; 

738365. 

3816950: 

.  738420. 

3816920: 

738485. 

3816950: 

. 738575. 

3816960: 

738594. 

3817000; 

738554. 

3817130; 

738552. 

3817170; 

. 738593. 

3817210; 

. 738589. 

3817270; 

738606. 

3817290; 

. 738620. 

3817330; 

738644. 

3817340; 

738662. 

3817340; 

. 738655. 

3817280; 

, 738648, 

3817230; 

, 738657. 

3817200: 

. 738689. 

3817140: 

738698, 

3817090; 

. 738682. 

3816970; 

738658. 

3816860: 

, 738632, 

3816790: 

736919. 
736938. 
736958. 
736978. 
736962, 
736960, 
736991. 
737037. 
737091, 
737096. 
737088. 
737091. 
737105, 
737135, 
737196. 
737259. 
737269, 
737277. 
737236. 
737227, 
737210, 
737247, 
737368. 
737402, 
737583, 
737594, 
737650, 
737732, 
737792. 
737802. 
737816, 
737856, 
737914, 
737945, 
738009, 
738038. 
738067, 
738158, 
738140, 
738114, 
738093, 
738092. 
738110, 
738123. 
738145, 
738255, 
738334, 
738395. 
738425, 
738545, 
738584. 
738563. 
738541. 
738583. 
738588. 
738595. 
738615. 
738624. 
738653. 
738668, 
738650. 
738652. 
738671, 
738695, 
738693. 
738664. 
738645, 
738629, 


3816760 
3816720 
3816750 
3816780 
3816850 
3816880 
3816860 
3816870 
3816890 
3816840 
3816830 
3816880 
3816830 
3816780 
3816750 
3816740 
3816780 
3816850 
3816870 
3816850 
3816870 
3816930 
3816900 
3816900 
3816920 
3816940 
3816980 
3817010 
3817070 
3817150 
3817070 
3817040 
3817040 
3817060 
3817030 
3817010 
3817020 
3817020 
3817010 
3817050 
3817100 
3817140 
3817140 
3817100 
3817050 
3817060 
3817040 
3817040 
3817080 
3817110 
3817060 
3817050 
3817070 
3817100 
3817150 
3817200 
3817180 
3817170 
3817170 
3817170 
3817190 
3817310 
3817300 
3817300 
3817320 
3817310 
3817270 
3817270 


738642, 
738702, 
738774, 
738801, 
738817, 
738878. 
738938. 
739028. 
739118. 
739179. 
739246. 
739298. 
739303. 
739309. 
739332. 
739392. 
739420. 
739448. 
739509. 
739569. 
739605. 
739905. 
739958. 
740018. 
740047, 
740137. 
740116. 
740114. 
740161. 
740212. 
740254. 
740314. 
740344. 
740635. 
740634. 
740676. 
740765. 
740826. 
740885. 
740914, 
740937, 
740972. 
740992. 
741018. 
741095. 
741155. 
741215. 
741275, 
741314, 
741574, 
741635, 
741695. 
741735. 
741759, 
741787, 
741936, 
741982. 
742052, 
742113. 
742154, 
742196, 
742830, 
742919, 
742980. 
743099. 
743160. 
743221. 
743244, 


3816730 
3816720 
3816760 
3816790 
3816880 
3816860 
3816860 
3816870 
3816870 
3816830 
3816860 
3816880 
3816800 
3816750 
3816740 
3816760 
3816800 
3816870 
3816860 
3816850 
3816880 
3816920 
3816890 
3816900 
3816920 
3816950 
3816990 
3817040 
3817130 
3817100 
3817050 
3817030 
3817040 
3817030 
3817020 
3817010 
3817020 
3817010 
3817030 
3817080 
3817130 
3817140 
3817130 
3817080 
3817040 
3817050 
3817030 
3817060 
3817110 
3817080 
3817060 
3817060 
3817080 
3817120 
3817170 
3817190 
3817180 
3817180 
3817170 
3817180 
3817210 
3817300 
3817310 
3817300 
3817320 
3817290 
3817270 
3817280 


738672. 
738761, 
738797, 
738799, 
738847, 
738908, 
738998, 
739087, 
739158. 
739209. 
739268, 
739303, 
739300. 
739317, 
739362, 
739411, 
739436, 
739478, 
739539, 
739598, 
739901, 
739928, 
740007. 
740038. 
740117. 
740130. 
740102. 
740135. 
740191. 
740230, 
740284. 
740326, 
740362. 
740617, 
740657. 
740735. 
740795. 
740856. 
740900, 
740923, 
740942, 
740983, 
741002. 
741065. 
741125. 
741184. 
741245. 
741298. 
741562. 
741605, 
741665, 
741717, 
741747, 
741783. 
741918. 
741962, 
741992. 
742083. 
742142, 
742173, 
742798. 
742860, 
742950. 
743039, 
743132. 
743191, 
743234. 
743241, 


3817310: 

3817350: 

3817390; 

3817420: 

3817410; 

3817420; 

3817410: 

3817420: 

3817380; 

3817410; 

3817430: 

3817440: 

3817470; 

3817480; 

3817490; 

3817510; 

3817530; 

3817560; 

3817540: 

3817550: 

3817570: 

3817550; 

3817510: 

3817510; 

3817530; 

3817550: 

3817560: 

3817570; 

3817510: 

3817480: 

3817480: 

3817500; 

3817480; 

3817430: 

3817500: 

3817520: 

3817590; 

3817600; 

3817590; 

3817620: 

3817640: 

3817660; 

3817700; 

3817730; 

3817750; 

3817730: 

3817800; 

3817790; 

3817750; 

3817750: 

3817760: 

3817800: 

3817820; 

3817820; 

3817830; 

3817840: 

3817890: 

3818070: 

3818030; 

3818010: 

3818020; 

3818050; 

3818090; 

3818130: 

3818160: 

3818180: 

3818130: 

3818080: 


743250, 

743308, 

743596, 

743601. 

743644. 

743757, 

743847, 

743908, 

743968. 

744027. 

744117. 

744159, 

744206. 

744266, 

744325, 

744355, 

744644, 

744660, 

744714, 

744744. 

744774, 

744790. 

744829. 

744866. 

744925, 

744985. 

745034. 

745052. 

745077, 

745137, 

745196. 

745228. 

745258, 

745318, 

745316, 

745287, 

745284. 

745404. 

745524. 

745544. 

745617. 

745701. 

745761, 

746052, 

746091. 

746179. 

746209. 

746228. 

746270, 

746360, 

746376. 

746388. 

746409, 

746490, 

746521, 

746538. 

746544, 

746774, 

746923, 

747029. 

747045. 

747374. 

747431. 

747460, 

747520, 

747580, 

747625. 

747633, 


3817340: 

3817360: 

3817430; 

3817410: 

3817410: 

3817410; 

3817420: 

3817390: 

3817390; 

3817420; 

3817430; 

3817460: 

3817480; 

3817480; 

3817500; 

3817520: 

3817570: 

3817540: 

3817550: 

3817570; 

3817560: 

3817530: 

3817510; 

3817510; 

3817540: 

3817540: 

3817560: 

3817560: 

3817490; 

3817470: 

3817500: 

3817500; 

3817440; 

3817460; 

3817510: 

3817560: 

3817590: 

3817590: 

3817590; 

3817630; 

3817650: 

3817700; 

3817720; 

3817770: 

3817720: 

3817790: 

3817810: 

3817760; 

3817740: 

3817750: 

3817780; 

3817820; 

3817820; 

3817820; 

3817830; 

3817860: 

3817910: 

3818050: 

3818010: 

3818010: 

3818030: 

3818110: 

3818100; 

3818150; 

3818160; 

3818150: 

3818110: 

3818070: 


743271, 

743343. 

743595. 

743607, 

743697, 

743787, 

743874, 

743938. 

743988. 

744057, 

744137, 

744176. 

744236. 

744303, 

744345, 

744367, 

744647. 

744685. 

744729. 

744769. 

744779, 

744804, 

744836. 

744909. 

744955. 

745023. 

745044. 

745065. 

745094. 

745167. 

745205. 

745240. 

745289. 

745321, 

745306, 

745279, 

745313. 

745501. 

745533. 

745583. 

745642, 

745731, 

745771, 

746060. 

746121. 

746201. 

746217. 

746240. 

746300. 

746369. 

746377. 

746397. 

746448. 

746514. 

746528. 

746545. 

746722. 

746833, 

747014. 

747043. 

747031. 

747401. 

747445. 

747496. 

747549. 

747606. 

747628. 

747643, 


3818060; 

3818060: 

3818080: 

3818070; 

3818180; 

3818150; 

3818140: 

3818070; 

3818070; 

3818090: 

3818120; 

3818200; 

3818160: 

3818130; 

3818120; 

3818140; 

3818030; 

3818000; 

3817980; 

3817940: 

3817910: 

3817920: 

3817950: 

3817960: 

3817940; 

3817890; 

3817850: 

3817760: 

3817730; 

3817730: 

3817720: 

3817690: 

3817700; 

3817680; 

3817670: 

3817690: 

3817760: 

3817740; 

3817720; 

3817740; 

3817730: 

3817730: 

3817730: 

3817770; 

3817740; 

3817710; 

3817710; 

3817730; 

3817700: 

3817680: 

3817680; 

3817660: 

3817670; 

3817710; 

3817670; 

3817640; 

3817650; 

3817660: 

3817650; 

3817700; 

3817690: 

3817710: 

3817730; 

3817740; 

3817750; 

3817720: 

3817720; 

3817730; 


747653. 

747702. 

747763. 

747776. 

747970, 

748031. 

748121. 

748243. 

748303. 

748315. 

748585. 

748630. 

748732. 

748783. 

748812. 

749085. 

749116. 

749177. 

749195. 

749221. 

749269. 

749329. 

749418. 

749429. 

749431. 

749430. 

749491, 

749569. 

749605. 

749647. 

749681. 

749726, 

749786. 

749847. 

749893. 

749916. 

749964. 

750026. 

750085. 

750115. 

750176. 

750236. 

750325. 

750357. 

750777. 

750898, 

751017. 

751077. 

751161. 

751319. 

751379. 

751439. 

751459. 

751498. 

751527. 

751560. 

751620. 

751680. 

751756. 

751799. 

751850. 

751888. 

751948. 

752007. 

752068. 

752129. 

752159. 

752185, 


3818060; 

3818080; 

3818060: 

3818110: 

3818170: 

3818140; 

3818090: 

3818060; 

3818080; 

3818100; 

3818230; 

3818180; 

3818140; 

3818110: 

3818120; 

3818040; 

3818010; 

3817990: 

3817970; 

3817930; 

3817910; 

3817920: 

3817960; 

3817950; 

3817930; 

3817860; 

3817810; 

3817740: 

3817730: 

3817730; 

3817700; 

3817690: 

3817700; 

3817670; 

3817680: 

3817720: 

3817790; 

3817710: 

3817740: 

3817740; 

3817720; 

3817720: 

3817750; 

3817790; 

3817720; 

3817700; 

3817710; 

3817740: 

3817690: 

3817680: 

3817670: 

3817670: 

3817690; 

3817710; 

3817650; 

3817640; 

3817660; 

3817650; 

3817690; 

3817690; 

3817700; 

3817720; 

3817730; 

3817760; 

3817730; 

3817720; 

3817720: 

3817750: 


747673, 

747732. 

747774. 

747958. 

748008, 

748091. 

748153, 

748273. 

748313. 

748305. 

748610. 

748661. 

748752. 

748808. 

748816. 

749093. 

749141. 

749187, 

749208, 

749239. 

749300. 

749388, 

749423. 

749428. 

749426, 

749440. 

749535. 

749575, 

749635, 

749666, 

749696, 

749756, 

749817. 

749877, 

749907, 

749934, 

749995, 

750056. 

750106, 

750146, 

750206, 

750266, 

750349. 

750765, 

750807, 

750988. 

751047. 

751138. 

751284, 

751345, 

751409. 

751445. 

751468. 

751515, 

751547. 

751590, 

751650. 

751710. 

751769. 

751826. 

751870. 

751918, 

751966. 

752038. 

752091. 

752142. 

752186. 

752495, 


3817790: 

3817770: 

3817760; 

3817750: 

3817740; 

3817730: 

3817810; 

3817940: 

3817810; 

3817790: 

3817780; 

3817790: 

3817970; 

3818070: 

3818020: 

3817930; 

3817830. 

3817810; 

3817810: 

3817800; 

3817840; 

3817920; 

3818000: 

3817980; 

3817900; 

3817860; 

3817880; 

3817900: 

3817950; 

3818020; 

3818020; 

3818060; 

3818120; 

3818450; 

3818420; 

3818410: 

3818420; 

3818470; 

3818500; 

3818540; 

3818600; 

3818720; 

3818800; 

3818750; 

3818670; 

3818640; 

3818670; 

3818760: 

3818860; 

3818840; 

3818820; 

3818640; 

3818590; 

3818640; 

3818700; 

3818690; 

3818650. 

3818660; 

3818700; 

3818700; 

3818670; 

3818680; 

3818700; 

3818740; 

3818810. 

3818870; 

3818950; 

3818920: 


752498, 

752518. 

752668. 

752728. 

752879, 

752929. 

752949. 

752993. 

753068, 

753148. 

753190. 

753221. 

753231, 

753265, 

753292. 

753333. 

753348, 

753388. 

753508. 

753526, 

753530. 

753535. 

753562, 

753609. 

753651, 

753686. 

753760. 

753805. 

753893, 

754042, 

754161, 

754228. 

754245. 

754991. 

755014. 

755080. 

755141, 

755230. 

755254. 

755254, 

755238, 

755244. 

755280, 

755337, 

755375. 

755405. 

755427, 

755480. 

755491, 

755519. 

755575. 

755605. 

755647. 

755705. 

755764. 

755805 

755856 

755914 

755944 

755975 

756065 

756082 

756072 

756044 

756046 

756049 

756063 

756088 


3817780; 

3817760; 

3817760: 

3817750; 

3817730; 

3817750; 

3817900; 

3817950; 

3817800: 

3817780; 

3817780; 

3817910; 

3818030; 

3818030: 

3817970; 

3817890: 

3817820: 

3817800; 

3817790: 

3817810; 

3817860, 

3817980; 

3818010: 

3817950; 

3817870; 

3817860; 

3817880; 

3817920. 

3817970; 

3818020: 

3818050. 

3818090; 

3818140; 

3818450; 
. 3818420: 
. 3818420; 
, 3818430; 
, 3818480; 
. 3818520; 
, 3818570; 
, 3818660. 
. 3818780. 
,  3818810; 
,  3818690; 
. 3818640; 
. 3818640: 
, 3818730; 
. 3818820: 
, 3818850; 
. 3818840: 
. 3818730: 
.  3818600: 
.  3818600: 
. 3818680: 
.  3818690; 
,  3818660: 
. 3818650: 
. 3818700 
. 3818700 
. 3818690; 
. 3818670: 
.  3818690: 
, 3818720: 
, 3818780, 
,  3818840: 

3818900 
, 3818930: 
.  3818900: 


752504, 

752608. 

752698. 

752783, 

752909. 

752925, 

752963. 

753057. 

753088. 

753178. 

753206. 

753222, 

753260. 

753272. 

753309. 

753342. 

753357, 

753448. 

753520. 

753531. 

753536. 

753546. 

753593. 

753630. 

753656. 

753746. 

753779. 

753834, 

754024. 

754102, 

754191, 

754242, 

754992, 

754998. 

755049, 

755111. 

755211, 

755243, 

755257. 

755248. 

755249. 

755250. 

755312. 

755352, 

755403, 

755413, 

755436. 

755489. 

755511, 

755534. 

755586. 

755617. 

755681, 

755734. 

755774, 

755825, 

755885, 

755927, 

755955, 

756035. 

756077. 

756076. 

756057, 

756050. 

756053. 

756057, 

756075. 

756120. 


( 
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57595 


3818850 
3818790 
3818780 
3818770 
3818790 
3818860 
3818910 
3818970 
3819000 
3818970 
3818940 
3818920 
3818790 
3818750 
3818700 
3818670 
3818650 
3818620 
3818620 
3818650 
3818740 
3818800 
3818860 
3818880 
3818870 
3818810 
3818750 
3818650 
3818620 
3818620 
3818610 
3818660 
3818640 
3818620 
3818630 
3818670 
3818760 
3818820 
3818850 
3818820 
3818730 
3818640 
3818590 
3818580 
3818580 
3818560 
3818540 
3818540 
3818560 
3818620 
3818680 
3818730 
3818780 
3818840 
3818900 
3818990 
3819020 
3819080 
3819140 
3819100 
3819070 
3819050 
3819020 
3818990 
3818930 
3818900 
3818840 
3818780 


756151. 
756212, 
756273, 
756362. 
756391. 
756435, 
756455, 
756506, 
756536. 
756568. 
756591, 
756602. 
756605. 
756576. 
756568, 
756606. 
756734. 
756788. 
756835, 
756857, 
756907, 
756927, 
756984, 
756998. 
757011. 
757003. 
757038, 
757063. 
757118. 
757178, 
757238, 
757297. 
757359, 
757389, 
757404, 
757436. 
757428. 
757442. 
757532. 
757582. 
757574. 
757587. 
757630. 
757720. 
757761. 
757802. 
757901. 
757946. 
757966. 
757957. 
757971. 
758005. 
757999. 
758020. 
758075. 
758088, 
758105, 
758116, 
758148, 
758160, 
758187, 
758205, 
758197. 
758180. 
758149, 
758155, 
758183. 
758179, 


3818810 
381 8780 
3818770 
3818780 
3818820 
3818880 
3818930 
3819000 
3819010 
3818950 
3818940 
3818850 
3818760 
3818730 
3818670 
3818660 
3818620 
3818610 
3818630 
3818680 
3818770 
3818830 
3818870 
3818870 
3818840 
3818780 
3818660 
3818630 
3818620 
3818620 
3818620 
3818670 
3818610 
3818620 
3818640 
3818730 
3818790 
3818820 
3818850 
3818790 
3818680 
3818610 
3818580 
3818600 
3818570 
3818550 
3818540 
3818550 
3818560 
3818660 
3818700 
3818750 
3818810 
3818870 
3818930 
3819000 
3819050 
3819110 
3819100 
3819080 
3819060 
3819040 
3819010 
3818960 
3818910 
3818870 
3818810 
3818750 


756182. 
756242. 
756333. 
756368. 
756420, 
756443, 
756493, 
756523, 
756550, 
756584, 
756603, 
756619, 
756588, 
756561, 
756576, 
756695, 
756758, 
756819. 
756846. 
756895. 
756915. 
756961. 
756990. 
757004. 
757009. 
757002. 
757046, 
757088. 
757148, 
757209, 
757267, 
757331, 
757379, 
757398, 
757411, 
757439. 
757436. 
757502. 
757568. 
757572. 
757579. 
757606. 
757660. 
757745. 
757780. 
757871. 
757931, 
757961, 
757957. 
757961. 
757998. 
758008, 
758001. 
758061. 
758071, 
758100. 
758114. 
758124. 
758155. 
758172. 
758196. 
758214. 
758186. 
758157, 
758142, 
758180. 
758175. 
758200. 


3818720; 
3818690; 
3818640; 
3818520; 
3818510; 
3818530; 
3818540; 
3818570; 
3818620; 
3818690; 
3818650; 
3818610; 
3818570; 
3818560; 
3818630; 
3818660; 
3818770; 
3818750; 
3818690: 
3818630; 
3818600; 
3818540; 
3818480; 
3818460; 
3818450: 
3818460: 
3818450; 
3818390: 
3818380; 
3818390; 
3818420: 
3818470: 
3818530: 
3818620: 
3818680: 
3818740: 
3818840: 
3818890: 
3818910; 
3818960: 
3818960: 
3818860: 
3818730: 
3818450; 
3818240: 
3817940: 
3817880; 
3817930: 
3817950: 
3817960: 
3817940: 
3817910; 
3817840; 
3817860: 
3817890; 
3817880; 
3817860: 
3817850: 
3817830: 
3^17880; 
3817870; 
3817860; 
3817840; 
3817820; 
3817800: 
3817750: 
3817570: 
3817520: 


758209. 
758269, 
758323, 
758413, 
758473. 
758553. 
758657, 
758700, 
758708, 
758755, 
758780, 
758848, 
758923, 
758982. 
759070, 
759113, 
759137, 
759168, 
759168, 
759261. 
759287, 
759281, 
759316, 
759376, 
759436, 
759496, 
759551, 
759589, 
759641. 
759681. 
759695. 
759691. 
759671, 
759727, 
759761. 
759746. 
759727, 
759746, 
759759, 
759779, 
759788, 
759840, 
759828, 
759843, 
759995, 
760051, 
759810, 
759670, 
759344. 
759070, 
758870, 
758592, 
758359, 
757977, 
757541, 
756834, 
756590. 
756428, 
756219. 
755861, 
755625, 
755327, 
754987. 
754696. 
754432, 
753859, 
753730, 
753563, 


3818700 
3818660 
3818580 
3818500 
3818520 
3818530 
3818550 
3818600 
3818680 
3818660 
3818630 
3818580 
3818550 
3818580 
3818640 
3818690 
3818760 
3818710 
3818660 
3818610 
3818570 
3818510 
3818470 
3818460 
3818450 
3818470 
3818400 
3818380 
3818380 
3818400 
3818440 
3818500 
3818590 
3818650 
3818710 
3818790 
3818860 
3818900 
3818920 
3818960 
3818930 
3818790 
3818660 
3818330 
3818110 
3817870 
3817920 
3817950 
3817970 
3817970 
3817930 
3817890 
3817830 
3817870 
3817920 
3817860 
3817850 
3817830 
3817870 
3817870 
3817860 
3817870 
3817850 
3817790 
3817800 
3817640 
3817550 
3817510 


758222, 
758314. 
758383, 
758452, 
758503, 
758622, 
758682. 
758707, 
758738, 
758769. 
758794, 
758868. 
758952. 
759040, 
759096. 
759126. 
759157. 
759170, 
759189, 
759278. 
759286. 
759288, 
759346, 
759406, 
759469, 
759526, 
759573. 
759619. 
759662. 
759691, 
759697, 
759676, 
759674, 
759749, 
759762, 
759736. 
759738. 
759753. 
759774, 
759783, 
759790. 
759869. 
759829. 
759899, 
760026. 
759984. 
759721, 
759520, 
759270, 
758900, 
758693, 
758440. 
758150, 
757877. 
756948, 
756631. 
756547. 
756367. 
755990, 
755744. 
755581. 
755089. 
754802. 
754648. 
754126. 
753757, 
753692, 
753410, 


3817530 
3817470 
3817460 
3817470 
3817450 
3817440 
3817410 
3817430 
3817460 
3817480 
3817470 
3817320 
3817280 
3817440 
3817550 
3817600 
3817640 
3817660 
3817630 
3817600 
3817570 
3817470 
3817250 
3817180 
3817200 
3817150 
3817050 
3816980 
3816990 
3816890 
3816850 
3816780 
3816720 
3816710 
3816680 
3816650 
3816620 
3816510 
3816340 
3816310 
3816310 
3816280 
3816230 
3816190 
3816210 
3816240 
3816200 
3816170 
3816050 
3815990 
3815970 
3815980 
3816000 
3815920 
3815900 
3815910 
3815830 
3815750 
3815750 
3815730 
3815710 
3815700 
3815690 
3815620 
3815510 
3815420 
3815420 
3815390 


753027, 
752863, 
752705, 
752571, 
752350. 
752314. 
751878. 
751339. 
750680. 
750468. 
750235. 
750002, 
749878, 
749214, 
749040, 
748932, 
748538, 
748444, 
748247. 
748214. 
748068. 
747978. 
747679. 
747419. 
747246, 
747061, 
746885, 
746584, 
746447. 
746335. 
746182. 
745749. 
745300. 
745107. 
745014. 
744959. 
744752. 
744669. 
744612. 
744429. 
744343, 
744263, 
743792. 
743614. 
743489. 
743202. 
743047. 
742919. 
742790. 
742100. 
741809. 
741485. 
741224. 
741047. 
740606. 
740412. 
740215. 
739783. 
739612, 
739414. 
739161. 
738678. 
738337. 
737739. 
737503. 
737339. 
737248. 
737135. 


3817500 
3817460 
3817470 
3817440 
3817450 
3817450 
3817400 
3817420 
3817460 
3817490 
3817380 
3817260 
3817330 
3817530 
3817580 
3817620 
3817060 
3817660 
3817610 
3817610 
3817550 
3817380 
3817180 
3817200 
3817200 
3817100 
3817030 
3816970 
3816980 
3816880 
3816810 
3816760 
3816710 
3816710 
3816670 
3816650 
3816580 
3816370 
3816320 
3816320 
3816290 
3816250 
3816190 
3816210 
3816200 
3816220 
3816200 
3816150 
3816030 
3815990 
3815950 
3816000 
3815940 
3815890 
3815920 
3815860 
3815800 
3815740 
3815750 
3815730 
3815710 
3815700 
3815640 
3815550 
3815440 
3815410 
3815400 
3815340 


752949. 
752751. 
752657. 
752505. 
752319. 
752013, 
751664. 
751107. 
750573. 
750385. 
750092. 
749950, 
749557, 
749163, 
749004, 
748767, 
748517, 
748325, 
748224, 
748103, 
748014, 
747832, 
747524, 
747391. 
747136. 
746927. 
746670. 
746535. 
746370, 
746249, 
746045, 
745396, 
745150, 
745062. 
744979, 
744815, 
744711. 
744649. 
744513. 
744376, 
744295, 
744223, 
743703, 
743537, 
743255, 
743060. 
742944. 
742838. 
742235. 
742009. 
741579. 
741381. 
741131. 
740803. 
740518. 
740370. 
740044. 
739693. 
739531. 
739267. 
739103. 
738577, 
738103. 
737613. 
737458. 
737268, 
737172. 
737061. 


3815160 
3815030 
3815020 
3815040 
3815080 
3815120 
3815160 
3815170 
3815190 
3815110 
3815060 
3814930 
3814890 
3814790 
3814610 
3814450 
3814320 
3814260 
3814180 
3814120 
3814110 
3814200 
3814210 
3814270 
3814380 
3814370 
3814410 
3814520 
3814600 
3814700 
3814640 
3814690 
3814760 
3814790 
3814860 
3814860 
3814790 
3814820 
3814770 
3814730 
3814840 
3814880 
3814950 
3814970 
3815030 
3815090 
3815170 
3615370 
3815900 
3816650 
3816810 
3817270 


737016. 3815110:  736805. 
736724. 3815020:  736558. 
736517. 3815030;  736469. 
736367. 3815060;  736293. 
736122. 3815090;  735949. 
735566. 3815190; 735404. 
735295. 3815160;  735127. 
735063. 3815190;  734999. 
734800. 3815120;  734760. 
734689. 3815090:  734669. 
734657. 3814950;  734647. 
734608. 3814900;  734587. 
734562. 3814880;  734303. 
734143, 3814680;  734089. 
734030, 3814510:  734017, 
734044.  3814390;  734058, 
734046, 3814300;  734042, 
734068, 3814220:  734082, 
734070, 3814150;  734045, 
734025. 3814130;  733980. 
733956. 3814120;  733894. 
733853. 3814210:  733718. 
733684, 3814230;  733648. 
733626. 3814340;  733597. 
733558. 3814390:  733473, 
733439, 3814380:  733413, 
733413, 3814430:  733461, 
733470, 3814560;  733441, 
733271, 3814700;  733243. 
733195, 3814690:  733125, 
733107, 3814650:  733096, 
733118, 3814740:  733120, 
733109,  3814780:  733081, 
733075,  3814800:  732876, 
732794. 3814880;  732705. 
732668. 3814810;  732636. 
732590.  3814790;  732508, 
732465. 3814820; 732395. 
732308,  3814720;  732272. 
732260, 3814800;  732246, 
732278, 3814870;  732286, 
732269, 3814920;  732302, 
732304.  3814960:  732291, 
732272, 3815010;  732274, 
732317. 3815060;  732334. 
732338, 3815120; 732319. 
732201.3815300; 732172. 
732131. 3815580:  732085. 
732080. 3815970:  732017. 
731997.  3816760:  731995. 
731968. 3816890;  731882. 
731856. 3817410;  731814. 


3817560. 

(8)  Santa  Ynez  Unit.  Santa  Barbara 
County.  California.  From  USGS  1  24.000 
quadrangle  maps  Santa  Rosa  Hills  and 
Sacate.  lands  bounded  bv  the  following 
UTM  zone  10  NAD83  coordinates  (E.N): 
747710. 3821530: 747708.  3821520; 
747676. 3821490;  747651.  3821470 
747601. 3821430;  747545.  3821390 
747491. 3821350:  747409.  3821330 
747383.  3821320:  747323.  3821300 
747288. 3821300:  747240.  3821300; 
747204.  3821310:  747150.  3821330: 
747123, 3821340:  747104,  3821350: 
747051, 3821380;  747023,  3821380; 
746956. 3821370; 746929, 3821340; 


746918. 

746900, 

746925, 

746980. 

747011. 

747042. 

747081. 

747102. 

747124. 

747194. 

747220. 

747231. 

747344. 

747783, 

747902, 

747964, 

748147, 

748195, 

748257, 

748291, 

748327, 

748453, 

748575, 

748688, 

748763, 

748851 

749061 

749112 

749226 

749266 

749400 

749504 

749552 

749603 

749660 

749744 

749821 

749872 

749930 

749978 

750000 

749997 

749923 

749855 

749715 

749603 

749517 

749493 

749503 

749487 

749453 

749461 

749507 

749572 

749796 

749862 

749949 

749989 

750089 

750184 

750281 

750372 

750439 

750616 

750817 

750863 

750979 

751112 


3821330 

3821270 

3821220 

3821180 

3821140 

3821120 

3821080 

3820980 

3820950 

3820930 

3820890 

3820820 

,  3820660 

, 3820400 

,  3820290 

,  3820290 

, 3820460 

, 3820490 

, 3820540 

, 3820550 

,  3820560 

, 3820560 

, 3820620 

,  3820640 

, 3820670 

, 3820700 

, 3820700 

, 3820710 

, 3820770 

,  3820790 

, 3820820 

,  3820870 

. 3820880 

. 3820870 

.  3820880 

. 3820910 

. 3820900 

, 3820910 

3820930 

3820930 

.  3820910 

.  3820860 

.  3820800 

. 3820770 

.  3820760 

,  3820750 

, 3820720 

. 3820690 

, 3820630 

, 3820570 

, 3820540 

, 3820510 

. 3820490 

. 3820500 

3820530 

3820550 

3820570 

3820580 

. 3820610 

.  3820650 

, 3820680 

,  3820690 

, 3820700 

, 3820770 

, 3820820 

. 3820840 

. 3820920 

, 3820970 


746903. 
746909. 
746945. 
746998. 
747023. 
747072. 
747092, 
747108. 
747134. 
747216. 
747230. 
747257. 
747492. 
747831. 
747931. 
748102. 
748170. 
748232. 
748280. 
748302. 
748414. 
748519. 
748619. 
748735. 
748818, 
748954, 
749095. 
749147. 
749243. 
749372. 
749469. 
749523. 
749571. 
749628. 
749701. 
749769. 
749835. 
749904. 
749955. 
749993. 
750004. 
749973. 
749904. 
749775, 
749636. 
749530. 
749505. 
749501, 
749496. 
749462. 
749438. 
749484. 
749537. 
749579. 
749832. 
749929. 
749966. 
750012. 
750158. 
750247. 
750303. 
750384. 
750562. 
750713, 
750846, 
750913, 
751051, 
751231, 


3821290 
3821240 
3821200 
3821150 
3821130 
3821090 
3821050 
3820960 
3820940 
3820900 
3820860 
3820730 
3820540 
3820350 
3820270 
3820440 
3820470 
3820520 
3820550 
3820560 
3820560 
3820590 
3820630 
3820650 
3820700 
3820700 
3820700 
3820720 
3820780 
3820810 
3820860 
3820880 
3820870 
3820870 
3820900 
3820910 
3820900 
3820930 
3820930 
3820920 
3820890 
3820830 
3820790 
3820760 
3820760 
3820730 
3820710 
3820660 
3820600 
3820540 
3820530 
3820500 
3820490 
3820500 
3820540 
3820570 
3820580 
3820590 
3820640 
3820680 
3820680 
3820700 
3820750 
3820810 
3820830 
3820880 
3820980 
3820960 


751357, 
751527, 
751511, 
751439, 
751365, 
751281, 
751221. 
751187. 
751160, 
751117, 
751132, 
751136, 
751110. 
751079. 
751063, 
751045, 
751020, 
750974, 
750862, 
750753. 
750710. 
750664. 
750555, 
750509. 
750473. 
750440. 
750282. 
750223. 
750158. 
750092. 
750048. 
750006. 
749952. 
749817. 
749762, 
749675, 
749569, 
749496. 
749399. 
749290. 
749099. 
749011. 
748938. 
748821. 
748730. 
748687. 
748581, 
748405. 
748312. 
748154. 
748028. 
747956. 
747769. 
747709. 
747637. 
747517. 
747375. 
747192. 
747106. 
747069. 
746946. 
746925. 
746939. 
746913. 
746824. 
746784. 
746766. 
746725, 


3820950: 
3820930; 
3820900: 
3820820; 
3820770; 
3820680: 
3820640; 
3820590; 
3820570; 
3820570; 
3820620; 
3820670; 
3820720; 
3820720; 
3820700; 
3820630; 
3820580: 
3820490; 
3820490; 
3820470; 
3820430; 
3820400: 
3820400; 
3820360; 
3820350; 
3820340: 
3820340; 
3820330: 
3820280: 
3820250; 
3820240: 
3820230: 
3820230; 
3820250; 
3820230: 
3820230; 
3820240; 
3820230; 
3820190; 
3820160; 
3820140: 
3820120; 
3820100: 
3820100: 
3820130: 
3820130; 
3820090. 
3820070; 
3820060: 
3820000; 
3819980; 
3819940; 
3819840: 
3819860. 
3820020: 
3820240: 
3820310: 
3820300: 
3820280; 
3820270; 
3820250; 
3820220: 
3820150; 
3820090: 
3820060: 
3820010; 
3820000: 
3819990; 


751454. 

751526. 

751475. 

751394. 

751308. 

751240. 

751199. 

751180. 

751128. 

751117. 

751136. 

751128. 

751088. 

751072, 

751051. 

751037. 

750988. 

750963. 

750796. 

750731. 

750682. 

750627, 

750536. 

750492. 

750447. 

750379. 

750250. 

750193. 

750133. 

750071. 

750041. 

749986. 

749894. 

749801. 

749707. 

749618. 

749519. 

749437, 

749341. 

749260. 

749049. 

748982. 

748865. 

748769. 

748701. 

748627. 

748546. 

748383, 

748253. 

748104. 

747992, 

747893. 

747743. 

747678. 

747587. 

747435. 

747303. 

747186. 

747099. 

746957 

746934. 

746929. 

746934, 

746895, 

746808, 

746775. 

746732. 

746679, 


3820940 
3820920 
3820850 
3820800 
3820700 
3820660 
3820600 
3820580 
3820570 
3820580 
3820650 
3820700 
3820720 
3820710 
3820680 
3820610 
3820520 
3820490 
3820490 
3820450 
3820410 
3820400 
3820390 
3820350 
3820340 
3820330 
3820340 
3820310 
3820270 
3820240 
3820230 
3820230 
3820250 
3820250 
3820230 
3820240 
3820240 
3820200 
3820180 
3820150 
3820130 
3820110 
3820100 
3820120 
3820140 
3820110 
3820080 
3820080 
3820050 
3819990 
3819970 
3819900 
3819840 
3819920 
3820130 
3820300 
3820310 
3820290 
3820280 
3820260 
3820240 
3820190 
3820120 
3820080 
3820060 
3820000 
3819990 
3819980 
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57597 


74f)fi02 
74B5  75. 
"46512. 

74fi4;n. 

74t)  ItiM, 

"■4t>Jh4. 

'4t.JlH, 

"4til(),^ 

74bl  f  <, 

■■4li()H,i. 

~4*)0:'").5. 

74f)()0'). 

747)482. 

74.T937. 

74594  ,"i. 

"4")MM,i 

~4ti(15J, 

"4til  <  i. 

"4(ilMfi 

'4fiJ»).i, 

~4t)  i-2, 

~4t>4(l'), 

"4h4.4, 

"4h4  U), 

^4i.4!7. 

:'4b.rj. 

'"4h  s  ij 

~4b^74. 

"4()230. 

■"4t.'!fii 

~4t)()Ml 

~4t>()')  i 

74598H. 

745909. 

745755. 

745610. 

745531. 

745426. 

745  I'iri 

745  <"i'* 

7452b4. 

745194. 

745 1B2 

74504" 

"44905, 

"448J5. 

744735. 

744H57. 

744601. 

"445b4 

74441" 

744. 122 

"44  19b. 

744  1'.  1. 

"44079, 

743991) 

743H'm, 

743  795 


iH 19990 
1819980 
3819990 
3820040 
38200.U1 
i8J()()10 
1H20010 
iH2O02() 
ia200J0 
38^00  jll 
3819'(bO 
(819950; 
38199b0: 
,i8 19990, 
3820100. 
3820160: 

.iH2i)j  :i) 

,t8J024!), 
!H20  iOO, 
■1820  !  10 
3820330 
3820320 
3820310 
3820330 
3820400 
38204.10 
1H2O490 
lh20510 
3820570 
3820610 
1820b30 
1820).  10 
IKJObOli 
.18203.10 
3820500 
3820480 
3820390 
3820330 
3820280 
IHJOJJO 
t8J0I',0 
38201 10 
3820060 
1820050 
IMJOO'iO 
IHl'lMHO 
38 19930 
3819900 
381'tHhn 
38  I'M' I) 
1819840 
181')m40 
1819810. 
1814800 
,181')~8|). 
1819-')0; 
1819800; 
1819780; 
1819720; 


74bbl5. 

74H388, 

746348. 

746477. 

746422, 

746299, 

"4b24b, 

746211. 

746149. 

"4b095. 

"40001. 

746026, 

745999. 

"43948. 

745935. 

743956. 

"40(1.17. 

74».Ob2 

740 Ibb. 

"40236, 

746287, 

746393. 

746414, 

746428, 

746426. 

746397. 

746349, 

746312, 

746248, 

746212. 

746109. 

746076, 

"46002, 

745975, 

745788, 

745708. 

745574, 

745439, 

745412, 

743,185, 

"43,142, 

745221, 

745171, 

745084. 

744936. 

"44861. 

744777, 

744710, 

"44023. 

"443"1, 

"44491, 

"44  190, 

"44.'51. 

"44  182. 

744114. 

744047, 

743944. 

743864. 

743749, 


3819980 
3819980 
3820010 
3820040 
1820030 
1820000 
1820010 
.1820020 
1820020 
3819970 
3819960 
3819960 
3819970 
.1820070: 
3820120 
3820170: 
3820230 
3820250 
1820310 
3820330 
3820330 
3820310 
3820320 
3820340 
3820400 
3820460 
3820500 
3820530 
3820590 
3820620 
3820630 
3820620 
3820540 
3820520 
3820490 
3820450 
3820360 
3820290 
3820260 
3820200 
3820150 
3820080 
3820050 
3820060 
3819990 
3819950 
3819920 
3819900 
3819860 
3819840 
3819840 
3819830 
3819800 
3819790 
3819780 
3819800 
3819800 
3819770 
3819700 


743705, 
743591. 
743483. 
743391, 
743351, 
743320. 
743288, 
743130, 
743033. 
742942, 
742883. 
742703, 
742661, 
742605, 
742604, 
742622, 
742669. 
742719, 
742764. 
742880, 
742923, 
742987, 
743046, 
743101. 
743115, 
743100, 
742963, 
742914, 
742836, 
742809, 
742768, 
742707, 
742657, 
742629, 
742561, 
742548, 
742543, 
742570, 
742796, 
742990, 
743095, 
743155, 
743213, 
743265, 
743322, 
743370. 
743574, 
743695, 
743728, 
743789, 
744011, 
744084, 
744227, 
744279, 
744385, 
744427, 
744566, 
744613, 
744623, 


3819700 
3819710 
3819710 
3819650 
3819580 
3819540 
3819530 
3819500 
3819460 
3819460 
3819470 
3819500 
3819490 
3819650 
3819680 
3819770 
3819820 
3819870 
3819880 
3819880 
3819890 
3819910 
3819920 
3819940 
3819970 
3820010 
3820010 
3820000 
3820030 
3820050 
3820060 
3820040 
3820080 
3820090 
3820090 
3820110 
3820130 
3820170 
3820160 
3820120 
3820130 
3820140 
3820160 
3820160 
3820140 
3820130 
3820150 
3820200 
3820210 
3820230 
3820290 
3820320 
3820370 
3820360 
3820310 
3820300 
3820300 
3820310 
3820390 


: 743651 

3819700 

; 743543 

3819720 

: 743446 

3819700. 

; 743367 

3819620: 

:  743.348 

3819570 

; 743295, 

3819540 

; 743180, 

3819520: 

; 743079, 

3819480: 

; 742972, 

3819460; 

: 742905, 

3819460; 

: 742743, 

3819500; 

; 742665, 

3819490: 

; 742652, 

3819540: 

; 742601, 

3819680; 

; 742609, 

3819720: 

; 742646, 

3819800; 

; 742709. 

3819860: 

:  742727, 

3819890; 

; 742825. 

3819880; 

; 742895, 

3819890; 

; 742936, 

3819900; 

;  742994, 

3819910: 

:  743093, 

3819930: 

: 743111, 

3819950; 

: 743108, 

3820000; 

:  743083, 

3820020; 

;  742956, 

3820000; 

: 742863, 

3820020; 

; 742828, 

3820040: 

; 742786, 

3820060; 

; 742723, 

3820040; 

; 742680, 

3820060; 

; 742643. 

3820090; 

; 742578, 

3820090; 

; 742560, 

3820100: 

: 742544, 

3820120: 

; 742552, 

3820150; 

; 742600, 

3820170; 

; 742890, 

3820150: 

: 743012, 

3820120; 

; 743111. 

3820130; 

; 743196. 

3820150; 

: 743238, 

3820160; 

; 743277, 

3820160; 

; 743340, 

3820140; 

;  743417, 

3820120; 

; 743609, 

3820160; 

; 743722, 

3820210; 

; 743765, 

3820220; 

; 743915. 

3820270; 

; 744069. 

3820310: 

; 744211, 

3820370: 

; 744261, 

3820370; 

; 744312, 

3820350; 

;  744408, 

3820300; 

;  744509. 

3820310: 

: 744600, 

3820310; 

; 744626, 

3820330: 

:  744627, 

3820410: 

744637 

744685 
744745 
744799 
744807 
744790 
744770 
744801 
744905 
745028 
745158 
745194 
745251 
745259 
745286 
745271 
745226 
745123 
745073 
745049 
745062 
745133 
745182 
745288 
745336 
745403 
745449 
745511 
745548 
745751 
745829 
745858 
745890 
745944 
7461.5-4 
746198 
746237 
746308 
746375 
746488 
746519 
746550 
746623 
746665 
746719 
746772 
746868 
746969 
747014 
747092 
747181 
747266 
74  7315 
747377 
747399 
747710 

(9)M 


. 3820420 
. 3820460 
. 3820510 
, 3820510 
. 3820480 
, 3820430 

3820390 

3820350 

3820320 
, 3820310 

3820280 

3 8 20 300 

3820400 
, 3820490 
. 3820620 
, 3820660 
. 3820650 
.  3820590 
. 3820580 
, 3820590 
. 3820630 
, 3820660 
. 3820700 
. 3820720 
. 3820730 

3820770 

3820800 
, 3820820 
, 3820860 
. 3820870 

3820890 
, 3820940 
. 3821020 
. 3821080 
, 3821140 
, 3821230 
, 3821260 
. 3821270 
,  3821270: 
. 3821240 
.  3821230 
. 3821230 
. 3821290 
, 3821310 

3821370 
. 3821460 
. 3821540 
. 3821550 
. 3821560 
. 3821600 
. 3821600 
. 3821540 
. 3821330 
. 3821530 

3821550 

3821530 

ip  4  fdlliiws: 


744670. 

744716. 

744777. 

744804. 

744803. 

744779. 

744779. 

744864. 

744972. 

745135. 

745180. 

745217. 

745255, 

745268. 

745283. 

745253. 

745142. 

745100. 

743063. 

745031. 

745084. 

745150. 

743208. 

745325. 

745364. 

745431. 

745496. 

745534. 

745578, 

745803. 

745845. 

745863, 

745916. 

746103. 

746180. 

746218, 

746278. 

746324, 

746457, 

746514, 

74651b. 

74b591. 

746636. 

746691. 

746733. 

746857. 

746894. 

746986. 

747062 

747145. 

747194. 

747285. 

74  7344. 

747397, 

747428, 


3820450 

3820490 
38205  30 
3820500 
3820460 
3820420 
3820370 
3820330 
3820320 
3820280 
3820290 
3820360 
3820430 
3820560 
3820650 
3820660 
3820600 
3820590 
382(.)580 
3820020 
3820650 
3820670 
3820710 
3820730 
3820740 
3820790 
3820810 
3820840 
3820870 
3820880 
3820910 
3820960 
3821060 
3821120 
3821160 
3821250 
3821260 
3821270 
3821250 
3821230 
3821220 
3821270 
3821300 
3821330 
3821390 
3821540 
3821550 
3821550 
3821580 
3821600 
3821590 
3821530 
3821530 
3821550 
3821 3Q0 


Point  ArgueDo 

G«vkiU  TairpUnt 
ArsudloUnlt 


Point  CoacepdoD 


/ 


GaivloU  TarpUnI 
Santa  Ynez  Moantians  Unit 
Gavlota  Tarpljoit 
ConcepCtoD-GavloU  Unit 


/c 


O  C  E  A  r^ 


10        12        14        16 


Map  4.   Gaviota  Tarplant:  Ariguello,  Sudden  Peak, 
Concepdon-Gaviota,  and  Santa  Ynez  Mtns  Units 
Lompoc  Verba  Santa:  Santa  Ynez  Mtns  Unit 


(i) 
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F-'aniily  H\  dn)[)hvllaceae:  Eriodictvon 
tdpitutuiu  (LonifiDt;  v(»rba  santa) 

( 1 )  Oitical  h.iliitat  units  are  depicted 
for  Santci  Barb<ir<i  ('nuntx ,  (".difornia,  on 
the  maps  btdow. 

'  (2)  Tnc  primary  constituent  elements 
of  critical  habitat  for  Erindictvon 
rnpitatuni  arp  the  habitat  components 
that  pri)\i(if^ 

U)  Sods  with  .1  l(ir<4i'  i  iimpunent  of 
sand  and  that  triui  tu  ho  ,i(  idic; 

(ii)  Plant  (■^nl^lunltlo^  that  support 
associated  spec  H'>,  iju  luding  maritime 
chaparral,  partn  ularh  where  the 
following  associated  species  are  found: 
Dendrnnwcon  rigida  (bush  poppv). 
f^alifornia  scrub  oak.  Santa  Cruz  Island 
s(  rub  oak.  and  Oannthiis  cunpatus 
(buck  bru>h  .  ind  in  southern  bishop 
pine  forests  that  intergrade  with 
c:haparral  Arctostiiphvlos  spp. 
(manzanita)  and  Salvia  mellifera  (black 
sage);  and 

(iii)  Habitat  directly  adjacent  upslope 
and  downslope  from  known 
[topulations,  as  this  species  appear  to 
^[lread  primanh  through  vegetative 
reproduction. 

(3)  Critical  habitat  does  not  include 
exjstiiiii  features  and  structures,  such  as 
huildin^s.  roads,  aqueducts,  oil  pads, 
railroads,  airports,  other  paved  areas. 
lawns,  large  areas  of  closed  canopv 
chaparral,  agrii  ultural  fields,  and  other 
urban  landscaped  areas  not  containing 
line  or  mure  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
thnse  areas,  therefore,  would  not  trigger 
a  sec  tion  7  (.nnsultatmn,  unless  they 
affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat 

(4j  Siintd  )'i]f/  I'lut.  Santii  Rarbara 
(bounty.  C.ahiornid 

(i)  See  Familv-Asteraceae:  Demandra 
mrrvscens  ssp.  villnsa  (Gaviota 
tarplant),  paragraph  (9). 

(ii)  From  I'SCS  1  24. ()()()  quadrangle 
maps  LompiM  Hills,  F^)int  Oinception, 
Sacate.  lands  bounded  bv  the  following 
UTM  zone  10  NAD8.3  coordinates  (E.N): 
73944,i. 381  7820.  7.39352.3817850; 
739008.3817860.  738828.3817800. 
738440.3817810;  738377.3817820; 
738294,3817900;  738288.3817900; 
738104.3817960;  738034,3817960; 
738028,3817900;  738026,3817900 
737892,3817950; 
737666.3818000. 
737540.3817910. 
73  7416.3817960; 
737489.3818070; 
737612,3818160;  737622.3818190; 
737676,38182  30;  737715,3818280; 
737744.3818320;  737757,3818380; 
737791,3818440.  737809,3818500, 
737838,3818550;  737862,3818600; 
737916,3818660,  737924,3818710, 
737903,3818760;  737865,3818820; 


737925,3817940, 
737726.3817950; 
737619,3817970; 
737423.3817890; 
737414,3818040; 


737823 

737804 

737774 

737662 

737611 

737661 

737708 

737729 

737725 

737777 

737829 

737942 

738019 

737947 

737840 

737897 

738136 

738214 

738308 

738373 

738520 

738652 

738759 

738891 

739027 

739111 

739227, 

739384 

739607 

739714 

739796, 

739969 

740234 

740387 

740503, 

740631 

740710 

740784 

740822. 

740917, 

740917. 

741007, 

741186, 

741383. 

741666, 

741808, 

741990. 

742250. 

742458. 

742604, 

742690. 

742817 

742973 

743100 

743224 

743406 

743528, 

743632, 

743686. 

743779, 

743857. 

743926 

743999 

744028, 

744061, 

744074, 

744108, 

744146. 


,3818880 
.3819010 
.3819180 
.3819360 
,3819560 
.3819750 
3819870 
3820000 
.3820140 
.3820240 
3820360 
,3820490 
,3820610 
,3820820 
,3821030 
.3821130 
.3821070 
,3821020 
,3821050 
.3821110 
.3821060 
,3821060 
,3821030 
,3821010 
,3821020 
,3821060 
3821090 
3821050 
3821020 
3821020 
3821140 
3821260 
3821350 
3821280 
3821280 
3821250 
.1821150 
3821010 
3820930 
3820790 
3820630 
3820480 
3820400 
3820400 
3820390 
3820400 
3820390 
3820300 
3820280 
3820280 
3820260 
3820270 
3820280 
3820250 
3820310 
3820320 
3820300 
3820200 
3820090 
38 19990 
3819910 
3819820 
3819720 
.3819620 
3819530 
3819420 
3819300 
3819210 


737791 
737791 
737701 
737624 
737633 
737679 
737731 
737717 
737753 
737816 
737868 
738005 
737996 
737893 
737813 
738005 
738167 
738264 
738328 
738439 
738581 
738698 
738830 
738951 
739077 
739161 
739288 
739541 
739669 
739762 
739825 
740158 
740295 
740453 
740575 
740677 
740767 
740786 
740H69 
740919 
740945 
741084 
741298 
741510 
741747 
741863 
742184 
742356 
742554 
742645 
742741 
742907 
743029 
743139 
743315 
743461 
743579 
743644 
743  727 
743826 
743889 
743958 
744026 
744039 
744067 
744096 
744104 
744162 


.3818950 
,3819100 
.3819270 
,3819450 
3819670 
3819800 
3819930 
3820070 
,3820210 
3820290 
3820430 
3820560 
.3820700 
3820930 
,3821090 
.3821060 
3821060 
3821030 
3821090 
3821080 
,3821060 
,3821030 
,3821010 
,3821010 
,3821020 
,3821090 
.3821070 
.3821060 
,3820990 
,3821080 
.3821180 
.3821340 
,3821320 
,3821280 
,3821270 
.3821220 
.3821070 
,3820950 
,3820870 
,3820720 
,3820540 
,3820430 
,3820400 
,3820380 
,3820400 
.3820390 
,3820310 
,3820290 
,3820270 
,3820260 
,3820260 
,3820270 
,3820250 
,3820280 
,3820320 
,3820320 
.3820260 
,3820130 
,3820040 
.3819960 
.3819860 
,3819770 
.3819680 
.3819570 
,3819490 
,3819360 
,3819260 
,3819170 


744190,3819080; 744211,3819050; 
744228,3819020;  744244.3818970; 
744300,3818940;  744347.3818910; 
744373.3818900;  744394,3818840; 
744417,3818780;  744403,3818730; 
744383,3818720,  744395.3818650; 
744401,3818620;  744407,3818580; 
744388.3818560;  744376.3818540; 
744260,3818520;  744138,3818530; 
744059,3818550;  743870.3818540; 
743706,3818470;  743584,3818440; 
743363,3818350;  743096,3818380; 
742902.3818290;  742736.3818260: 
742563,3818270;  7423  71.3818150; 
742218.3818120;  742033,3818130; 
741925,3818110;  741699,3818060; 
741574,3818050;  741405,3818040; 
741236.3817980;  741084.3817970; 
74094  7.3817980;  740756. 3H1 7980; 
740697,3817920;  740515,3817850; 
740279,3817860;  740080,3817930; 
739907,3817850;  739493,3817820. 

(5)  Solomon  Hills  I  'nit.  Santa  Barbara 
County.  California. 

(i)  See  Family  Asteraceae:  Cirsium 
lonchlolepis  (La  Craciosa  thistle). 
paragraph  (6)(ii)  Map  3. 

(ii)  From  USGS  1:24,000  quadrangle 
map  Orcutt,  lands  bounded  bv  the 
following  UTM  zone  10  \AD83 
ctjordinates  {E,N);  737509,  3855480; 
37459, 3855350;  737375, 3855230; 


737166, 3855160 
736836, 3855140 
736471, 3855090 
736258, 3854970 
736061, 3854910 
735966,  3855310 
736052, 3855640 
736258, 3855950 
736031, 3856170 
735887, 3855980 
735521, 3855930 
735168, 3855990 
735014, 3855880 
734450, 3855950 
734591, 3856250 
734889. 3856610 
734747, 3856930 
734537, 3857220 
734649, 3857470 
734298, 3857910 
734184, 3858180 
734780, 3858230 
735359, 3858320 
736033, 3858570 
736313, 3858450 
736418, 3858630 
735988, 3859100 
735840, 3859410 
736109, 3859460 
736510, 3859250 
736761, 3859360 
737107, 3859300 
737430, 3859200 
737722,  3859170 
737948.  3859230 
738254. 3859230 


737013. 3855120 
736656. 3855100 
736395, 3854960 
736172, 3854910 
736031, 3855160 
735963. 3855490 
736183, 3855800 
736195, 3856240 
735998, 3856080 
735693, 3855940 
735325, 3855970 
735107.  3855930 
734852. 3855950 
734404, 3856000 
734780, 3856480 
734811, 3856770 
734572, 3857050 
734640, 3857350 
734545, 3857540 
734208. 3858030 
734302. 3858250 
734952. 3858320 
735625, 3858450 
736122, 3858450 
736465, 3858520 
736270. 3858830 
735804. 3859320 
735973, 3859460 
736397, 3859210 
736585, 3859390 
736922, 3859330 
737240, 3859240 
737572, 3859160 
737827, 3859210 
738117, 3859260 
738509, 3859130 
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738564, 
738666, 
738794. 
738752. 
738711, 
738903, 
739019, 
738941, 
738808. 
738800. 
738734, 
738613, 
738452, 
738240. 
738149. 
738059. 
737701, 
737687. 
737890. 
737869, 
737720. 


3859070; 
3858910: 
3858710; 
3858470: 
3858230; 
3858120; 
3858000; 
3857820; 
3857600; 
3857370; 
3857130; 
3856960: 
3856830: 
3856630; 
3856550; 
3856570: 
3856500; 
3856410: 
3856260; 
3856080; 
3855850; 


738664. 
738711, 
738796, 
738707, 
738780. 
738952, 
738964. 
738843. 
738811. 
738770. 
738675, 
738509, 
738398, 
738188, 
738100, 
737904. 
737656, 
737833, 
737928, 
737787, 
737812, 


3858970 
3858860 
3858610 
3858350: 
3858190 
3858050 
3857890 
3857700 
3857490 
3857240 
3857000 
3856890 
3856710 
3856580 
3856580 
3856510 
3856460 
3856320 
3856160 
3855920 
3855720 


737788, 3855590;  737737.  3855460: 
737672,  3855470;  737590,  3855550; 
737509. 3855480; 

(6)  Vandenberg  I'nit.  Santa  Barbara 
Countv,  California 

(i)  Vandenberg  East  I'nit.  From  USGS 
1.24.  000  quadrangle  map  Surf,  lands 
bounded  bv  the  followmg  LTM  zone  10 
NAD83  coordinates  (E,  N):  728773, 
3843190:  728752,  3843100;  728702. 
3842860;  728550.  3842620;  72853". 
3842430; '28563.  3842200;  ~28584. 
3841990.  728454.  3841990; "28168, 
3842190; "28011.  3842380;  727829. 
3842550; "27683.  3842640;  727530, 
3842740;  727417.  3842810;  727321. 
3842930;  727290,  3843050;  727202, 
3843400:  727064.  3843550;  726965. 
3843740. "27025.  3845150;  727087. 
3845130;  727157, 3845090;  727210, 
3845030: "27586. 3844620;  728074. 


3844050; 

728279. 

3843840 

"28519, 

3843850. 

728588. 

384  3830 

"28647, 

384  3  790: 

"28684 

3843740 

728-16, 

3843700; 

728734. 

3843640 

728747. 

3843540; 

728751. 

3843440 

728744. 

jS   3843340; 

728744 

3843280 

"28"73. 

3843190: 

(ii)  \'andenbere  West  Lnit  From 
USGS  1:24.000  quadrangle  map  Surf. 
lands  bounded  bv  the  following  UTM 
zone  10  .\.\D83  coordinates  ;E.  N,i, 
722619.  3843000.  723176. 3842790; 
723134,  3842570:  722964, 3842290 
722874,  3842160;  722696.  3842370 
722307. 3842390; 722158. 3842320 
721938, 3842410; 721930. 3842550 
721850, 3842780;  721783.  3843730; 
722561,  3843830;  722552.  3843710; 
722549,  3843600; 722760, 3843480; 
722619, 3843000; 

(iii)  Map  1  follows: 


I 
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Part  V 


Securities  and 

Exchange 

Commission 


17  CFR  Part  2^0 

Investment  Company  Mergers:  Pro|>osed 
Rule 


*       •       » 


Dntf'd    N'nvpmber  2,  2001. 

Joseph  K.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FRDoc  01-28041  Filed  11-14  Ui    tt  45  am] 

BILLING  COOe  4310-55~P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-25259.  File  No.  S7-21-01] 

RIN  3235-AH81 

Investment  Company  Mergers 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Prt)posed  rule. 


SUMMARY:  The  ('nmmissinn  is  proposing 
amendments  to  the  rule  under  the 
investment  Company  Act  of  1940  that 
permits  mergers  ,ind  other  business 
combinations  ijetwecn  certain  affiliated 
investment  companies  The  proposed 
amendments  would  expand  the  types  of 
business  combinations  e.xinnpted  bv  the 
rule,  codifying  the  relief  provided  in 
Commission  exemptivc  orders.  The 
amendments  also  would  make  the  rule, 
for  the  first  timt\  a\ailahle  for  mergers 
between  registered  investment 
companies  and  certain  unregistered 
entities.  The  proposed  amendments  are 
designed  to  reduce  burdens  on 
investment  companies  bv  eliminating 
the  need  to  obtain  Commission  approval 
while  protecting  investors  in  these 
I  nmpanies 
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included  on  the  subiect  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copving  in  the 
Commission's  Public  Reference  Room, 
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20549.  Electronicallv  submitted 
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comment  on  proposed  amendments  to 
rule  17a-8  |17  CFR  270.1 7a-8l  under 
the  Investment  Companv  Act  of  1940 
(15  U.S.C.  80al  (the  "Investment 
Company  Act"  or  the  "Act"). 
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Executive  Summary 

The  Commission  is  proposing 
amendments  to  rule  17a-8  under  the 
Investment  Company  Act.  the  rule  that 
permits  affiliated  registered  investment 
companies  and  series  or  portfolios  of 
registered  investment  companies 
("funds")  to  merge  without  first 
obtaining  an  exemptive  order  from  the 
Commission.  Currently,  rule  17a-8 
permits  such  a  merger  only  when  the 
participating  funds  are  affiliated  solely 
because  they  have  a  common 
investment  adviser,  common  directors, 
and/or  common  officers.-  The 
amendments  that  we  propose  today 
would  expand  the  availabilit\  of  the 
rule  to  include  the  merger  of  funds  that 
are  affiliated  for  other  reasons,  such  as 
when  the  funds  have  common  large 
shareholders.  The  amendments  also 
would  permit  a  fund  and  an  affiliated 
bank  common  trust  fund  or  collective 
trust  fund  to  merge  under  the  rule. 
Under  the  proposed  amendments,  funds 
would  have  to  comply  with  certain  new 
conditions  for  relief. 

I.  Introduction 

Section  17(a)  of  the  Investment 
Company  Act  prohibits  an  affiliated 


person  '  of  a  fund  ■'  from  selling  anv 
security  or  other  property  ("assets")  to 
or  buying  assets  from  the  fund 
("affiliated  transactions").  This 
prohibition  was  intended  to  prevent 
self-dealing  and  other  forms  of 
overreaching  of  a  fund  by  its  affiliates.^ 
Section  17(a)  protec;ts  investors  by 
prohibiting  a  purchase  or  sale 
transaction  when  a  partv  to  the 
transaction  has  both  the  abiiitv  and  the 
pecuniary  incentive  to  infiuence  the 
actions  of  the  fund." 


■^  I'niess  otherwise  noted,  all  references  to  "rule 
17a-«"  orajiy  paragraph  of  the  rule  will  be  to  17 
CFR27O,170-a 


'  Thf  .\irA  defines  an  "afTilialed  person"  of 
another  person  as: 

(A)  any  person  directly  or  indirectly  owning, 
controlling,  or  holiling  with  power  to  vote.  5  per 
centum  or  more  of  the  outstanding  voting  securities 
of  such  other  person:  (B)  any  person  5  per  centum 
or  more  of  whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled,  or  held 
with  power  to  vote,  by  such  other  person;  (C)  anv 
person  directly  or  indirectly  controlling,  controlled 
by.  or  under  common  control  with,  such  other 
person:  (D)  any  officer,  director,  partner,  copartner, 
or  employee  of  such  other  person;  (E)  if  such  other 
person  is  an  investment  company,  any  investment 
adviser  thereof  or  any  member  of  an  advisory  board 
thereof;  and  (F)  if  such  other  person  is  an 
unincorporated  investment  companv  not  having  a 
board  of  directors,  the  depositor  thereof. 

15  U.S.C.  80a-2(a)(3).  Unless  otherwise  noted,  in 
this  release,  we  will  use  the  term  "afTdiate"  to 
include  both  affdiated  persons  of  the  fund 
(sometimes  referred  to  as  'first-tier  affiliates ")  and 
affiliated  persons  of  those  affiliated  persons 
(sometimes  referred  to  as  "second-tier  affiliates"). 
.Section  17(a)  also  reaches  transactions  with  a 
promoter  of  or  a  principal  undcnvriler  for  a  fund 
md  affiliated  persons  of  a  fund's  promoter  or 
principal  underwriter.  In  this  release,  we  will  use 
the  term  "affiliates"  to  encompass  these  persons 
also. 

'  Unless  otherwise  noted,  we  use  the  term  "fund" 
in  this  release  to  refer  to  both  registered  investment 
companies  and  series  or  portfolios  of  registered 
investment  companies. 

'■  1,5  U.S.C.  80a-17(a).  This  purpose  is  clear  from 
st!ction  17(b).  which  directs  the  Commission  to 
grant  an  application  for  an  exemption  from  section 
17(a)  if.  along  with  other  factors,  the  terms  of  the 
transaction  at  issue  "are  reasonable  and  fair,  and  do 
not  involve  overreaching  on  the  part  of  anv  person 
concerned.  "  .Sep  also  Adoption  of  Rules  and  a 
Related  Form  .Applicable  to  Small  Business 
Investment  Cjjmpanies  Licensed  by  the  Small 
Business  Administration  to  Provide  Exemption 
From  Certain  Requirements  of  .Sections  17(a).  17(d) 
and  18(c)  of  the  Investment  Company  Act  of  1940. 
Investment  (A)mpanv  Act  Release  No.  3361  (Nov. 
17,  1961)  126  FR  11238  (Nov,  29.  1961)|("One  of 
the  basic  purpo.ses  of  Section  1 7(a)  is  to  protect 
investment  companies  against  overreaching  bv 
affiliated  persons ,");  In  the  Matter  of  Union 
Securities  Corporation.  Investment  Companv  Act 
Release  No,  136  (May  28,  1941 1  |6  FR  2638  (May 
29,  1941)1  (  "The  general  purpose  of  Set-tion  17(a) 

,  is  of  course  to  eliminate  dealings  by  "insiders" 
and  intercompany  transactions  of  the  type  which 
have  too  ciften,  in  the  past  served  to  facilitate 
unloading',   bail-outs',  milking',  and  similar 
abuses.""). 

"  Spf  Mergers  and  Cjin.solidations  Involving 
Registered  Investment  ConipHnies.  Investment 
Company  .Act  Release  No,  lU88t)  at  text 
act  nmpanvmg  n  H  (()<  t   2.  1979)  |44  FR  58521  (Oct. 
10.  1979)1  (  "1979  Proposing  Release  "1  (citing 
Hearings  on  S,  ')5M0  Before  s  .SuIm  ommittee  of  the 
Senate  Committee  on  Banking  and  Currency.  76lh 
Cong..  3d  Sess..  at  256-59  (1940)  (testimony  by 
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Mergers  '  oi  affiliated  funds''  involve 
the  purchase  or  sale  of  fund  assets  from 
or  to  an  affiliated  person  and  thus  are 
prohibited  by  section  17(a]."  Section 
17(b)  of  the  Investment  Company  Act 
authorizes  the  Commission  to  issue 
orders  permitting  affiliated  transactions, 
including  affiliated  mergers,  if  (ij  The 
terms  of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
o\erreat  hing  on  the  part  of  an\'  person 
concerned,  (ii)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
fund,  and  (iii)  the  proposed  transaction 
is  consistent  with  the  general  purposes 
of  the  Act.'" 

.Aftei  issuing  numerous  exemptive 
orders  under  the  statute,  we  adopted 
rule  17a-8  in  1980  to  permit  mergers 
between  hinds  if  thev  are  affiliated 
solely  because  they  have  common 
investment  advisers,  officers,  and/or 
directors  '■  We  concluded  that  investors 


David  .Schenker.  Chief  Cxjunsel  of  the  Cximmission's 
Investment  Trust  Study,  which  served  as  the  tiasis 
for  the  Investment  Companv  Act)), 

"  We  use  the  term  "marger"  in  the  proposed 
amendments  to  rule  17a-8  and  this  release  to 
include  a  merger,  consolidation,  or  purchase  or  sale 
of  substantially  all  of  an  entity's  assets.  Proposed 
rule  17a-8(b)(l).  A  fund  merger  typically  occurs  in 
one  of  three  ways,  each  of  which  involves  the 
purchase  or  sale  of  fund  assets:  (i)  One  fund 
purchases  the  portfolio  assets  of  the  other:  (ii)  one 
fund  purchases  all  securities  issued  by  the  other:  or 
(iii)  securities  issued  by  one  fund  are  exchanged  for 
all  or  substantially  all  of  the  portfolio  assets  of  the 
other  fund, 

"Funds  may  be  affiliated  with  one  another  in  a 
number  of  different  ways,  including  through:  (i)  .A 
■:ommon  investment  adviser  that  controis  both 
funds:  (ii)  a  shareholder  that  ov^-ns  five  percent  or 
more  of  both  funds:  (iii)  ownership  by  one  fund  of 
more  than  five  percent  of  the  other,  for  example,  in 
the  master-feeder  context;  or  (iv)  the  funds'  status 
as  series  or  portfolios  of  the  same  registered 
investment  company  that  are  controlled  by  the 
.same  investment  adviser  and  officers  and  directors. 
See  Marco  Adelfio  and  Melissa  Ivers. 
Consolidations  of  Bank  Proprietary'  Funds — Dealing 
with  Additional  Affiliations.  The  Investment 
Lawyer.  Nov,  1999.  at  13-14:  Philip  H,  Newman 
.ind  Edward  T  O'Dell.  Master-Feeder  Funds.  ALI- 
ABA  Course  of  Study,  lune  li.  1998.  37  at  41: 
Philip  H,  Newman  and  Edward  T  O'Dell.  Series 
Companies.  All-ABA  Course  of  Study.  |une  1 1 , 
1998.  51  at  55.  See  also  infra  note  20, 

'Congress  intended  the  Act  to  cover  mergers.  See 
15  use.  80a-l(b)(6)  (the  national  public  interest 
and  the  interest  of  investors  are  adversely  affected — 
'    *    *  when  investment  companies  are  reorganized, 
become  inactive,  or  change  the  character  of  their 
business,  or  when  the  control  or  management 
thereof  is  transferred,  without  the  consent  of  their 
security  holders  "). 

'"15  U.S.C  80a-1 7(b). 

"  See  Mergers  and  Consolidations  Involving 
Registered  Investment  Companies.  Investment 
Company  Act  Release  No.  11053  (Feb.  19,  1980)  [45 
FR  12408  (Feb.  26.  1980)1  (  "1980  Adopting 
Release  ")  Funds  with  the  same  investment 
advisers,  officers,  and/or  directors  do  not  fit 
explicitly  within  one  of  the  categories  of  affiliation 
set  forth  in  section  2(a)(3)  of  the  .Act.  15  U.S.C.  80a- 
2(a)(3).  See  supra  note  3.  Such  funds,  however,  may 
be  affiliated  under  section  2(a)(3)(C).  because  they 
are  under  common  control  The  determination  of 
whether  these  funds  are  under  common  control 


in  affiliated  funds  merging  under  the 
rule  would  be  protected  because 
affiliates  of  the  merging  funds  whose 
interests  were  limited  to  serving  as 
adviser,  director  or  officer  of  the 
merging  funds  would  not  have  both  the 
ability  and  the  pecuniarv  incentive  to 
affect  the  terms  of  the  merger,  and 
because  compliance  with  the  rule's 
conditions  would  preclude  the  types  of 
abuses  that  occurred  in  connection  with 
fund  mergers  beftire  1940  '^ 

The  relief  afforded  bv  rule  1 7a~8. 
however,  was  conditioned  upon  the 
directors  of  each  merging  fund. 
including  a  majority  of  the  independent 
directors.' '  concluding  that  the  merger 
is  in  the  best  interests  of  the  fund,  and 
that  the  merger  does  not  dilute  the 
interests  of  existing  fund 
shareholders.'-*  In  connection  with  our 
recent  fund  governance  initiative,  we 
further  conditioned  the  rule's  relief  on 
a  majority  of  the  board  of  directors  of 
each  fund  rehing  on  the  rule  being 
independent  directors  and  these 
directors  selecting  and  nominating  any 
other  independent  directors. '''  In 


turns  on  whether  the  adviser,  officers,  or  directors 
control  the  funds,  which  depends  on  the  relevant 
facts  and  circumstances.  See.  e.g..  1980  Adopting 
Release,  supra,  at  n.2  (rule  17a-8  "does  not 
represent  a  Commission  finding  that  investment 
companies  having  common  officers,  directors  or 
investment  advisers  are  always  affiliated  persons  or 
affiliated  persons  of  an  affiliated  person.  They  may 
or  may  not  be.  depending  on  the  facts,  ");  1979 
Proposing  Release,  supra  note  6.  at  n,5  (".An 
investment  company  is  usually  'controlled'  by  its 
investment  adviser.  Only  in  the  very  rare  case 
where  the  adviser's  role  is  simply  that  of  advising 
others  who  may  or  may  not  elect  to  be  guided  bv 
his  advice  ,  .  .  can  the  adviser  realistically  be 
deemed  not  in  control.' ")  (quoting  Steadman 
Security  Corp..  Investment  Companv  Act  Release 
No.  9830  dune  29.  1977)  |12  SEC  Docket  1041  duly 
12.  1977)1  at  n.81). 

"  See  1979  Proposing  Release,  supra  note  6.  at 
text  accompanying  nn.8-9  (in  a  merger  between  two 
funds  affiliated  by  reason  of  sharing  an  investment 
adviser,  directors  and/or  officers,  "no  person  who 
is  responsible  for  evaluating  and  approving  the 
terms  of  the  transaction  .   ,     would  have  a 
significant  personal  financial  interest  in  improperly 
influencing  these  terms  "),  The  Commission,  in  its 
1939  report  to  Congress,  identified  numerous 
instances  in  which  fund  assets  had  been  diverted 
to  fund  affiliates  as  a  result  of  mergers.  See 
Securities  and  Exchange  Commission.  Investment 
Trusts  and  Investment  Companies.  H.R.  Doc  No. 
279.  76th  Cong..  1st  Sess..  at  1414-15  (1939) 
(""Investment  Trust  Study"").  In  addition,  mergers 
of^en  effected  changes  in  the  nature  of  the  funds" 
assets,  the  rights  associated  with  certain  shares, 
management  contracts,  and  the  corporate  structure 
of  the  funds  invoived.  See  id.  at  1024-28. 

'^We  use  the  term  independent  director  in  this 
release  to  mean  a  director  who  is  not  an  "interested 
person""  of  the  fund,  as  that  term  is  defined  in 
section  2(a)(19)  of  the  Ad  |15  U.S.C.  80a-2(a)(19)|. 

■'Rule  17a-8(a). 

"*Rule  17a-8(c)(l).  Role  of  Independent  Dinactors 
of  Investment  Companies.  Investment  Companv  Act 
Release  No.  24816  (jan   2.  2001)  |»6  FR  3734  (Jan. 
16.  2001)1  ("Fund  Governance  Release").  The 
compliance  date  for  the  new  conditions  is  July  1. 
2002. 


addition,  any  legal  counsel  for  the 
independent  directors  of  a  fund  reiving 
on  the  rule  must  be  an  independent 
legal  counsel."^ 

Since  we  adopted  rule  17a-8.  fund 
mergers  have  been  occurring  with 
increasing  frequency.'"  These  mergers 
can  benefit  funds  and  their  shareholders 
by.  for  example,  lowering  expenses  and 
improving  performance.'"  Although 
many  mergers  of  affiliated  funds  qualif\' 
for  relief  under  the  rule,  a  growing 
number  do  not.  and  therefore  require 
exemptive  relief  to  proceed.  Based  on 
nur  experience  in  evaluating  these 
requests  for  exemptive  relief,  we  are 
proposing  to  amend  the  rule  to  make  it 
available  for  an  expanded  range  of 
affiliated  mergers,  and  to  incorporate 
conditions  designed  to  protect  investors 
of  merging  funds  under  the  expanded 
rule.  The  proposed  amendments,  which 
we  discuss  in  more  detail  below .  would 
(i)  make  the  rule  available  to  affiliated 
funds  regardless  of  the  source  of 
affiliation,  (ii)  make  the  rule  available 
for  mergers  involving  certain  tvpes  of 
unregistered  entities,  (iii)  include  in  the 
rule  certain  factors  that  fund  directors 
must  consider,  if  relevant,  in  assessing 
mergers,  and  (iv)  require  that  the  merger 
be  approved  by  the  shareholders  of  each 
merging  fund  that  will  not  sun'ive  the 
merger 

II.  Discussion 

A.  Mergers  Between  Registered 
Investment  Companies 

Since  the  adoption  of  rule  1 7a-8.  and 
particularly  in  recent  years,  we  have 


"Rule  17a-8(c)(2).  .SfP  17  CFR  270.0-](a)(6)(i) 
(defining  "indefwndent  legal  counsel  "). 

"The  staff  estimates,  tiased  on  an  analysis  of  data 
.'rom  Momingstar.  Inc..  that  the  annual  number  of 
mergers  increased  from  less  than  50  in  1994  to  1 19 
in  1995.  and  approximately  180  in  both  1998  and 
1999  In  calendar  year  2000.  there  were  252 
mergers.  Industry  ol)servers  have  remarked  on  the 
increasing  pace  of  mergers  See.  e.g..  Business  in 
Brief  Boston  Herald.  |une  21.  2001  (  "Mutual  hind 
companies,  faced  with  falling  asset  levels,  are 
killing  ailing  funds  at  almost  double  the  rate  of  la.st 
year.  "):  Tamiko  Toland.  Hon  Many  Fund  Mergers 
in  2000.  MutualFundWire.com.  Apr.  11.  2001 
(citing  data  from  Wicsenberger  Financial  sugj^esting 
that  in  2(X)1  the  number  of  mergers  could  be  40'\, 
higher  than  it  was  in  calendar  year  2000):  Lisa 
Singhania.  Companies  Consolidate  Funds  to  Get 
Rid  of  Laggards.  Milwaukee  Journal  Sentinel.  Feb. 
11.  2001.  at  4D(  "Mutual  fund  consolidations  and 
liquidations  are  becoming  more  frequent  because  of 
the  industrv'"s  rapid  growth  in  the  1990s  "):  L.ori 
Pizzani.  Marketing:  Scudder  Kemper  Merges. 
Eliminates  Funds.  Mutual  Fund  Market  News.  Feb, 
14.  2000.  at  2.10  (observ  ing  trend  towards 
consolidation  in  fund  offerings  by  advisers). 

'*  See.  e.g..  Narayanan  layaraman.  et  al.  An 
Analx-sis  of  the  Determinants  and  Shareholder 
Wealth  Effects  of  Mutual  Fund  .Mergers.  ),Fin, 
(forthcoming]  (manuscript  at  23.  available  al  htip:.' 
/pa  pers.ssm.com/sol3/ 

papers.cfm?aljstractid=279971#Paper  Download) 
(finding  that  target  shareholders  t)enefit  from 
improved  performance  and  lower  expense  ratios). 
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issued  many  exemptive  orders 
permitting  affiliated  fund  mergers  that 
were  unable  to  take  advantage  of  the 
rule  because  the  funds  were  affiliated 
for  reasons  other  than  having  a  common 
adviser,  director  or  officer.''^  In  many  of 
these  cases,  an  affiliate  of  the  merging 
funds  (often  an  investment  adviser)  held 
more  than  fi^e  percent  of  one  or  both 
merging  funds,  giving  the  affiliated 
party  what  we  have  presumed  to  be  both 
the  incentive  (a  substantial  economic 
interest  in  the  terms  of  the  merger)  and 
the  means  (influence  that  comes  with 
being  a  large  shareholder)  to  affect  the 
terms  of  the  merger  for  its  own  benefit.-" 
In  each  case,  after  reviewing  the 
exemptive  application,  we  (or  our  staff 
acting  under  delegated  authority) 
determined  that  the  merger  was  fair  and 
did  not  involve  overreaching. 

Today,  we  are  proposing  to  extend  the 
rule  to  permit  mergers  between 
registered  funds  regardless  of  the  nature 
of  the  affiliation  As  discussed  in  more 
detail  below,  in  extending  relief  in  this 
manner,  we  would  rely  on  the  fund 
hoard  (including  independent  directors) 
to  scrutinize  the  merger,  and  would 
require  the  merger  to  be  approved  by  the 
shareholders  of  any  fund  not  surviving 
the  merger.  Finally,  we  would  add  a 
provision  to  rule  17a-8  designed  to 
prevent  the  use  of  the  rule  to 
circumvent  the  prohibitions  against 
affiliated  transactions. 

We  request  comment  on  the  proposed 
expansion  of  rule  1 7a-8  to  permit 
mergers  between  affiliated  funds 
regardless  of  the  nature  of  their 
affiliation.  We  also  request  comment  on 
whether  the  proposed  conditions  of  the 
relief  under  the  expanded  rule  are 


"From  the  beginning  of  1989  through  the  end  of 
2000.  we  retpived  1 .30  applications  for  exemption 
from  section  I7(al  for  affiliated  fund  mergers.  In 
calendar  year  2000  alone  the  staff  issued  22  orders 
for  exemptive  relief  covering  165  fund  mergers  that 
did  not  qualifv'  for  relief  under  rule  17a-fl. 
(Typically,  one  exemptive  order  gives  relief  to 
mergers  between  multiple  series  or  portfolios  of  the 
participating  investment  companies.) 

-"Ownership  by  an  affiliate  of  one  fund  of  five 
percent  or  more  of  the  other  fund  gives  rise  to  an 
affiliation  that  prc<. hides  funds  from  relying  on 
current  nile  17a-B.  The  affiliate  of  the  first  fund,  by 
virtue  of  its  five  percent  ownership,  would  be 
affiliated  with  the  se<:ond  fund  alsti.  Each  fund, 
therefore,  would  be  a  second-tier  affiliate  of  the 
other  See  supra  note  3.  which  sets  forth  the  Act's 
definition  of  "affiliated  person."  See.  e.^.,  Boston 
17B4  Funds.  Investment  Company  Act  Release  Nos. 
24379  (Apr  6.  2000)  |65  FR  19941  (Apr.  13.  2000)| 
(notice)  and  24435  (May  2.  2000)  |72  SEC  Docket 
1058|  (order);  Touchstone  .^dviso^s,  Inc., 
Investment  (>)mpanv  Act  Release  Nos.  24371  (Mar. 
31.  2000)  165  FR  18.393  (Apr.  7.  2000)1  (notice)  and 
24405  (Apr   26.  2000)  |72  SEC  Docket  874|  (order); 
HT  Insight  Funds.  Inc..  Investment  Oimpany  Act 
Release  Nos   24270  (|an.  28.  2000)  |65  FR  5709  (Feb. 
4.  2000)1  (notice)  and  24313  (Feb.  23.  2000)  (71  SEC 
l)cx;kel  2214)  (order)  See  generally  Adelfio  and 
Ivers,  supra  note  .  at  14. 


sufficient  to  protect  investors,  or 
whether  any  of  the  conditions  are 
unnecessary  to  protect  investors. 

1.  Board  Determinations 

Mergers  of  funds  are  governed  not 
only  by  federal  law,  but  also  by  state 
corporate  or  other  law  under  which 
funds  are  organized.  Those  laws  place 
substantial  duties  on  fund  directors 
considering  a  merger  to  act  in  the  best 
interests  of  the  fund  and  its 
shareholders.-'  Rule  17a-8  similarly 
relies  on  fund  boards  to  review  mergers 
of  affiliated  registered  funds.  The  rule 
prescribes  a  special  role  for  independent 
directors,  a  majority  of  whom  must 
make  the  findings  and  thus  consent  to 
the  merger  and  its  terms. --^  As  noted 
above,  we  recently  amended  rule  17a- 
8,  along  with  a  number  of  other 
exemptive  rules,  to  strengthen  the  role 
that  independent  directors  play.  Under 
these  exemptive  rules,  independent 
directors  must  constitute  a  majority  of 
the  board;  they  must  be  selected  and 
nominated  by  other  independent 
directors;  and  if  they  hire  legal  counsel, 
that  counsel  must  be  an  independent 
legal  counsel.-^  These  amendments  give 
us  greater  confidence,  in  proposing  the 
amendments  in  this  release,  that 
independent  directors  will  be  in  a 
position  to  influence  the  terms  of  the 
merger  and  to  prevent  abuses. 

Relief  under  rule  17a-8  is  conditioned 
on  a  determination  by  the  board 
(including  a  majority  of  independent 
directors)  of  each  participating  fund  that 
the  merger  is  in  the  best  interests  of  the 
fund.-"*  In  addition,  a  fund  board  must 
determine  that  the  merger  will  not 
dilute  the  interests  of  the  merging  fund's 
shareholders.-''  In  order  to  satisfy  this 
latter  provision,  most  mergers  are 
effected  on  the  basis  of  each  merging 
fund's  net  asset  value  ("NAV"),  as 


^'  "Direclors  of  investment  companies,  like  all 
directors,  are  subject  to  state  law  duties  of  care  and 
loyalty."  Edward  Brodsky  and  M.  Patricia  Adamski. 
Law  of  Cor^rate  Officers  and  Directors:  Rights, 
Duties,  and  Liabilities  §  17.02  (Supp.  2000).  In  the 
context  of  a  merger,  directors  "must  be  diligent  and 
vigilant  in  Examining  critically  the  proposal  and 
any  alternatives,  must  act  in  good  faith,  must  act 
with  due  care  in  considering  all  material 
information  reasonably  available,  ini:luding 
information  necessary  to  compare  an  offer  to 
alternative  courses  of  action,  and,  in  certain 
contexts,  negotiate  actively  to  obtain  the  best 
available  transaction  for  stockholders."  Diane  Holt 
Frankle,  Fiduciary  Duties  of  Directors  Considering 
a  Business  Combination.  PLI/Corp.  525,  531  (June 
2000) 

-'Ruleiya-8(a). 

-^iRule  l^a-8(c).  See  also  17  CFR  270.10f-3;  17 
CFR  270.l2b-l:  17  CFR  270.15a-4;  17  CFR  270.17a- 
7:  17  CFR  370. 17d-l (d)(7):  17  CTR  270.17e-l;  17 
CFR270.lJg-l(j):  17CFR270.18f-3:and  17  CFR 
270.23C-3. 

••^Rule  lfa-8(a)(l). 

■'•^Rule  ira-«(a)(2).  sp: 


determined  for  the  purpose  of  daily 
pricing  under  our  rules.-''  The 
transparency  of  share  value  at  which 
mergers  occur  reduces  considerably  the 
opportunity  for  affiliated  persons  to  take 
advantage  of  the  fund  by  mispricing  the 
transaction. 

Mispricing  is  not  the  only  problem 
that  can  arise  in  connection  with  fund 
mergers.  A  merger  could  result  in  an 
increase  in  fees  and  expenses  borne  by 
shareholders  (despite  the  greater 
economies  of  scale  that  a  merger 
typically  will  achieve), 2~  and  could 
have  negative  tax  consequences  for 
shareholders.  The  merger  also  could 
result  in  a  combination  of  funds  with 
different  investment  objectives,  thereby 
substantially  changing  the  character  of 
the  surviving  fund,-"  or  the  costs  of  the 
merger  could  be  unfairly  allocated  to  or 
among  the  merging  funds.  We  have 
taken  these  issues  into  account  in 
considering  applications  for  exemptive 
relief  under  section  17(b).^'*  In  order  to 
ensure  that  boards  weigh  these  issues  in 
their  deliberations,  we  are  proposing  to 
include  in  the  rule  a  number  of  factors 
that  directors  must  consider,  if  relevant, 
in  determining  whether  the  merger  is  in 
the  best  interests  of  the  fund:  '" 


'<-  See  rule  2a-4  (17  CFR  270.2a-4i  (defining 
"current  net  asset  value")   .^d)U5tments  to  NAV 
may  be  necessary  for  tax  reasons.  See.  e.g.. 
Travelers  Equities  Fund.  Inc..  Investment  Company 
Act  Release  Nos   13840  (Mar.  22.  1984)  (49  FR 
12349-02  (Mar.  24,  1984))  (notice)  and  13893  (Apr. 
17.  19841  !30  SEC  Docket  474)  (order)  (adjusting 
price  at  which  merger  wouid  take  place  to 
compensate  shareholders  of  acquired  fund  for 
capital  gains  taxes  that  might  be  incurred  as  a  result 
of  unrealized  appreciation  on  pre-merger  assets  of 
the  acquiring  fund),  p: 

^~  See  e.g..  Charles  Gasparino,  Do  Fund  Mergers 
Hurt  Small  Investors''.  Wall  Street  journal,  luly  8. 

1997.  at  CI  (questioning  whether  economies  of 
scale  result  in  lower  fees  for  shareholders).  But  see 
layarawan.  supra  note  18.  at  23  (study  of  fund 
mergers  showing  that  "target  fund  shareholders  also 
benefit  from  a  reduction  in  their  fund's  expense 
ratio  after  the  merger  '). 

^^  See.  e.g..  Sandra  Block.  Mergers  Put  More 
Funds  on  Extinction  List,  I'SA  Today.  Mar.  22, 
1999.  at  IB  (  "We're  seeing  a  lot  of  mergers  where 
the  new  fund  doesn't  have  the  same  objectives'") 
(quoting  Christine  Benz  of  Momingstar  Inc.):  Carole 
Ciould,  Poof!  For  More  and  More  Mutual  Funds.  A 
Quick  Disappearing  Art.  New  York  Times.  Aug.  16. 

1998.  at  1 1  (  "While  mergers  can  sweep  poor  track 
records  under  the  rug.  they  can  pose  a  danger: 
Companies  don't  necessarily  merge  funds  with 
similar  objectives,  so  shareholders  may  end  up  with 
a  different  investment  than  they  started  with ."); 
Charles  laffe.  Which  Fund  s  .\ext  to  he  Vaporized? 
Could  be  Yours.  Seattle  Times,  Oct.  16.  2000,  at  E2 
("  .Some  mergers  move  money  from  one  lackluster 
fund  to  the  next  while  changing  the  kinds  of  assets 
vour  money  is  buying."). 

-"'As  discussed  above,  one  of  the  standards  for 
exemptive  relief  for  affiliated  transactions  under 
section  17(b)  is  that  the  terms  of  the  transaction, 
including  consideration  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve  overreaching 
nn  the  part  of  any  person  concerned. 

'"Proposed  rule  17a-8(a)(2)(ii). 
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•  Direct  or  indirect  federal  income  tax 
consequences  of  the  merger  to  fund 
shareholders;  " 

•  Fees  or  expenses  that  will  be  home 
directly  or  indirectly  by  the  fund  in 
connection  with  the  merger;  *- 

•  Effects  of  the  merger  on  annual 
fund  operating  expenses  and 
shareholder  fees  and  services:  *-^  and 

•  Changes  in  the  investment 
objectives,  restrictions,  and  policies 
after  the  merger.  '■" 

This  list  of  factors  is  not  intended  to 
be  exhaustive  and  none  of  the  factors 
would  necessarily  be  determinative.  '"^ 
Nor  would  the  addition  of  specific 
factors  for  consideration  relieve  a  fund's 
board  of  directors  or  adviser  of  any 
obligation,  under  federal  or  state  law,  to 
consider  other  relevant  factors. 

We  anticipate  that  our  examinations 
staff,  in  the  course  of  its  periodic  and 
other  reviews  of  fund  compliance, 
would  review  the  board's  analvsis  of  the 
specific  factors  that  we  are  proposing  to 
include  in  rule  17a-8.  In  order  to 
facihtate  this  review,  the  amended  rule 
would  continue  to  require  that  the  board 
document  its  determinations  and  the 
factors  underlying  them  in  the  minute 
books  of  the  fund  and  retain  the  minute 
books  as  part  of  the  record  of  the 
merger.*'" 

The  Commission  requests  comment 
whether  the  rule  should  include  a  list  of 
factors  for  consideration  by  a  fund's 
board  in  making  its  determination  under 
the  rule.  Alternatively,  should  the 
factors  be  discussed  in  the  adopting 
release  rather  than  in  the  rule'  Should 
any  factors  be  omitted  or  modified? 
Should  there  be  additional  factors? 

2.  Shareholder  Voting 

a  Shareholder  Approval 
When  we  adopted  rule  17a-8,  we 
assumed  that  shareholders  of  acquired 
funds  in  an  affiliated  merger  would 
have  an  opportunity  to  vote  on  the 
merger.  State  corporation  statutes  that 
govern  funds  typically  impose  such  a 
requirement.^^  Congress  recognized  the 


'•  Proposed  rule  17a-8(a)(2)(ii)(A). 

"Proposed  rule  17a-«(a)(2)(ii)(B). 

"Proposed  rule  17a-8(a)(2)(ii)(C)  and  (D). 

"Proposed  rule  17a-8(a)(2)(ii)(E). 

"We  set  forth  some  of  these  factors  when  we 
proposed  rule  17a-8  in  1979.  See  1979  Proposing 
Release,  supra  note  6,  at  text  accompanying  nn  17- 
19. 

^Proposed  rule  17a-8(a)(2)(iv)  and  17a-e(a)(6). 
Rule  31a-l(b)(4)  117  CFR  270.31a-l(b)(4)|  requires 
funds  to  "maintain  and  keep  current"  minute  books 
of  directors'  meetings,  among  other  things  The 
Commission  would  not  expect  funds  to  maintain 
duplicate  copies  of  the  minute  books  (or  relevant 
portions  thereof)  in  the  same  place  as  other  merger 
records. 

5'  See.  e.g..  Del  Code  Ann.  tit.  8,  §  2Sl(c)  (2000); 
Md.  Code  Ann.,  Corps.  &  Ass'ns  §  3-105(e}  (2000): 
Mass.  Gen  Laws  Ann.  ch.  156B,  §78(c)(l)(i),  79(c) 
(2000) 


importance  of  shareholder  consent 
when  it  adopted  section  1(b)(6)  of  the 
Act,  which  states  that  "the  national 
public  interest  and  the  interest  of 
investors  are  adversely  affected  *   *   • 
when  investment  companies  are 
reorganized,  become  inactive,  or  change 
the  character  of  their  business,  or  when 
the  conttt)!  or  management  thereof  is 
transferred,  without  the  consent  of  their 
security  holders. "*8  When  funds  have 
sought  exemptive  orders  for  affiliated 
mergers,  they  have  typically  represented 
in  their  applications  to  us  that 
shareholder  approval  would  be  obtained 
by  the  acquired  fund  before 
consummation  of  the  merger. ^^ 
Increasingly,  however,  funds  ha\'e 
organized  or  reorganized  as  business 
trusts,  which  may  not  be  required  to 
receive  shareholder  approval  before 
being  acquired  by  another  fund.""  In 
light  of  this  trend,  we  are  proposing  to 
amend  the  rule  to  require  that 
shareholders  of  acquired  funds  have  an 
opportunity-  to  vote  on  affiliated 
mergers  •'1  While  a  fund's  board  of 
directors  is  well-equipped  to  assess  a 
merger,  individual  shareholders  are  best 
able  to  gauge  the  impact  of  the  merger 
in  light  of  their  personal  circumstances. 

We  request  comment  on  the 
requirement  that  the  merger  be 
approved  by  the  outstanding  voting 
securities  of  any  fund  that  will  not 
sur\'ive  the  merger  .\re  there  instances 
in  which  such  a  vote  should  not  be 


^•15  use  80a-l  (b)(6). 

^See.  e.g.  Barr  Rosenberg  Series  Trust. 
Investment  Company  .^ct  Release  Nos.  24884  (Mar. 
2,  2001)  166  FR  13983  (Mar  8.  2001)1  (notice)  and 
24914  (Mar.  26,  2001)  [74  SEC  Docket  1770)  (order): 
Nationwide  Mutual  Funds,  Investment  Company 
\c\  Release  Nos.  24855  (Feb.  7.  2001)  [66  FR  10041 
(Feb.  13,  2001)1  (notice)  and  24880  (Feb  28.  2001) 
(74  SEC  Docket  1257]  (order);  Strategist  Growth 
Fund.  Inc..  Investment  Company  Act  Release  Nos. 
24487  (June  1.  2000)  (65  FR  36177  (June  7.  2000)1 
(notice)  and  24546  (lune  27.  2000)  [72  SEC  Docket 
23451  (order). 

"See.  e.g..  Del.  Code  Ann.  tit.  12,  § 3806(a) 
(2000):  Md.  Code  Ann.,  Corps  and  Ass'ns  « 12- 
207fb)(3)  (2000)  (the  governing  instrument  for  a 
business  trust  "|m)ay  provide  for  the  taking  of  any 
action,  including  *   '    *  the  accomplishment  of  a 
merger  or  consolidation  "    •    •  without  the  vote  or 
approval  of  any  particular  trustee  or  beneficial 
owner,  or  class,  group,  or  series  of  trustees  or 
beneficial  owners").  See  also  Sheldon  A  )ones.  et 
al .  The  Massachusetts  Business  Trust  and 
Repstered  In\-estrnent  Companies.  13  Del  )  Corp. 
L.  421.458  (1988)("lTlhe  business  trust  continues 
to  offer  a  flexibility  that  corporations  may  not  enjoy 
'    '   '  The  declaration  of  trust  may  provide  that 
'    *    '  the  shareholder  vole  required  to  approve  an 
action  such  as  a  consolidation,  the  sale  of  assets  or 
an  amendment  to  the  declaration  of  trust  can  be  less 
than  required  by  state  corporate  law  or  can  be 
eliminated  •   •   *"). 

"  Proposed  rule  17a-8(a)(3)  The  proposed  rule 
requires  that  the  outstanding  voting  securities  of 
any  fund  that  will  not  survive  the  merger  approve 
the  fund's  participation  in  the  merger,  but  defers  to 
state  law  and  the  funds  governing  documents  to 
determine  the  percentage  required  for  approval 


required'  We  request  comment  on 
whether  this  provision  would  be 
mconsistent  with  the  state  laws  under 
which  some  funds  are  organized.  Would 
it  be  more  appropriate  to  defer  to  state 
law?  Do  these  state  laws  anticipate 
issues  raised  by  mergers  of  affiliated 
funds'  Would  approval  by  independent 
directors  be  sufficient  to  protect 
investors  in  these  funds?  In  the  absence 
of  a  shareholder  vote,  would 
shareholders  receive  sufficient  advance 
notice  of  the  change  in  their  investment 
through  a  merger'  Should  the 
outstanding  voting  securities  of  the  fund 
that  will  survive  the  merger  also  be 
reauired  to  approve  the  merger? 

D  Echo  Voting 

As  discussed  above,  when  we  adopted 
rule  17a-8  in  1980.  we  designed  the  rule 
to  be  limited  to  affiliated  mergers  in 
which  fund  affiliates  would  not  have 
both  the  ability  and  pecunian  incentive 
to  affect  the  terms  of  the  merger.  An 
affiliate  of  one  fund  could  have  the 
ability  to  affect  the  terms  of  the  merger 
if,  for  example,  it  held  a  large  position 
in  a  second  fund  that  is  merging  into  the 
first  fund.  To  prevent  this,  we  propose 
to  require  that  if  an  owner  of  more  than 
five  percent  of  the  shares  (  "owner 
affiliate")  of  the  fund  holding  the  vote 
is  another  merging  fund,  or  an 
investment  adviser,  principal 
underwriter,  or  owner  affiliate  of 
another  merging  fund  (  "related 
shareholder"),  the  related  shareholder 
must  vote  its  shares  in  the  same 
proportion  as  non-related  shareholders 
("echo  voting"). ■'- 

We  propose  two  exceptions  to  the 
echo  voting  requirement."*  First,  a 
related  shareholders  securities  could  be 
voted  in  accordance  with  instructions 
received  from  the  beneficial  owner  ot 
the  securities,  provided  that  the 
beneficial  owner  is  not  also  a  related 
shareholder  ""  Second,  a  related 
shareholder's  securities  could  be  voted 
in  accordance  with  instructions 
received  from  a  person  appointed  to 


*-  Proposed  rule  17a-8(a)(4l(i).  Some  fund 
advisers  have  represented  in  applications  for 
exemptive  relief  in  connection  with  fund  mergers 
that  they  will  echo  vote  shares  held  in  iheir  name 
See.  eg.  (ohn  Hancock  Vanable  Series  Trust  1. 
Investment  Company  Act  Release  Nos.  24776  (Nov. 
30.  2000)  (65  FR  76313  (Dec.  6.  2000)]  and  24797 
(Dec.  22.  2000)  |73  SEC  Docket  41901;  Prudential 
Series  Fund.  Investment  Company  .Act  Release  Nos. 
15190  (July  2.  1986)  |51  FR  24959  ()ulv  9.  1986)| 
and  15229  (July  29.  1986)  |36  SEC  Docket  347| 

■"Proposed  ruje  17a-8(a)(4)(ii). 

♦■•Often  an  investment  adviser  holds  shares  in  a 
fiduciary  capacity  for  the  beneficial  owners  of  the 
shares.  In  such  a  case,  the  fiduciary  would  be 
permitted  to  seek  voting  instructions  from  the 
beneficial  owners  The  proposed  rule  would  not 
prevent  a  fiduciary  or  other  related  shareholder 
from  advising  the  beneficial  owners  how  the  shares 
should  be  voted,  after  disclosing  the  nature  of  its 
affiliation  with  the  other  merging  fund 
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provide  guidance  on  the  voting  of 

securities  by  a  fiduciary  of  a  plan  under 
the  Employee  Retirement  Income 
Security  Act  (ERISA).-*"'  Under  these 
circumstances  affiliates  of  merging 
funds  would  not  seem  to  be  able  to 
influence  the  shart-hoider  vote,  and 
echo  voting  therefore  would  be 
unnecessary  to  protect  the  interests  of 
shareholders. ■*'' 

We  request  comment  on  our  echo 
voting  proposal.  Does  this  provision 
raise  any  issues  under  state  law'  Are 
protections  in  addition  to  the  proposed 
method  of  echo  v  oting  needed  to  ensure 
that  shareholders  and  their  affiliates  do 
tint  improperly  influence  the  merger 
jirorps'^'^  .^re  the  two  exceptions  to  echo 
\otinp  appropriate'  Should  we  include 
in  the  rule  any  other  exceptions  to  echo 
voting^  Should  shareholders  other  than 
those  specified  in  the  proposed  rule  be 
required  to  echo  vote? 

?■.  Recordkeeping 

We  propose  to  require,  as  a  condition 
(if  rule  17a-8.  that  the  fund  surviving 
the  merger  preser\e  written  records  that 
document  the  merger  and  its  terras.''" 
The  records  would  include,  among 
other  things,  the  minute  books  setting 
forth  the  board  s  determinations  and  the 
bases  for  those  determinations,  any 
supporting  documents  provided  to  the 
directors  in  connection  with  the  merger. 
the  independent  evaluator's  report  in 
the  rase  of  a  merger  with  an 
unregistered  entity,  and  documentation 
of  the  prices  at  which  securities  were 
transferred  in  the  merger  The 
recordkeeping  requirement  is  intended 
to  ensure  that  we  have  adequate 
information  upon  which  to  base  an 
assessment  of  the  merging  funds' 
compliance  with  the  rule's  conditions. 

B  Mergers  of  Registered  Investment 
Companies  and  Certain  Unregistered 
Entities 

We  are  proposing  to  amend  rule  17a- 
8  to  also  exempt  mergers  of  funds  with 
bank  common  trust  funds'"*  or  bank 


**2y  Li.S.C;   1001-1461 

'*For  purposes  of  Htho  voting,  the  votes  of 
securities  thai  are  voted  pursuant  to  either  of  these 
exceptions  would  be  treated  as  voles  of  securities 
held  by  shareholders  who  are  not  related  in 
calculating  the  proportional  voting  of  securities. 
Proposed  rule  17a-6(a)(4)(iii). 

"Proposed  rule  17a-fl(a)(61  (requiring  the 
company  to  keep  these  records  for  si.x  years  after 
the  merger  and.  for  the  first  two  years,  in  an  easily 
ai<  essible  place)  Thus,  the  Commission  anticipates 
that  the  merger  records  of  the  acquired  fund  would 
be  retained  together  with  those  of  the  surviving 
fund. 

"Generally,  common  trust  funds  and  similar 
funds — for  convenience,  this  release  refers  to  all  of 
these  funds  as  "common  trust  funds" — are  eligible 
to  be  exempt  from  registration  under  section  3(c)(3) 
of  the  Art  115  U  S.C  80a-:i|c)(3)l,  which  provides 


collective  trust  funds''^  as  long  as  the 
survivor  of  the  merger  is  a  registered 
investment  company. ''"  Currently,  rule 
17a-8  is  available  only  for  mergers  of 
registered  investment  companies.  When 
we  proposed  rule  17a-8  in  1979,  we 
deferred  consideration  of  whether 
transactions  involving  unregistered 
entities  should  be  eligible  for  r^ief 
under  the  rule.'"'  Today,  there  are  a 
growing  number  of  these  transactions, 
particularly  mergers  involving  bank 
common  trust  funds  and  bank  collective 
trust  funds. '"-  These  mergers  may  be 
effected  pursuant  to  a  Commission 
exemptive  order  imder  section  17(b).'^' 
Alternatively,  these  mergers  may 
proceed  under  rule  17a-7,  which 
generally  permits  purchase  and  sale 
transactions  of  readilv  marketable 


for  the  exemption  of  "any  common  trust  fund  or 
similar  fund  maintained  by  a  bank  exclusively  for 
the  collectivte  investment  and  reinvestment  of 
moneys  contributed  thereto  by  the  bank  in  its 
capacity  as  4  trustee,  executor,  administrator,  or 
guardian.  ifi-(A)  such  fund  is  employed  by  the 
bank  solely  ss  an  aid  to  the  administration  of  trusts, 
estates,  or  other  accounts  created  and  maintained 
for  a  fiduciat7  purpose;  (B)  except  in  connection 
with  the  or<iinary  advertising  of  the  bank's  fiduciary 
services,  interests  in  such  fund  are  not — (i) 
advertised;  <ir  (ii)  offered  for  sale  to  the  general 
public;  and  |C)  fees  and  expenses  charged  by  such 
fund  are  no!  in  contravention  of  fiduciary 
principles  e$tablished  under  applicable  Federal  or 
Slate  law." 

''Collective  trust  funds,  which  are  also  known  as 
"collective  Investment  funds,"  are  exempt  from 
registration  Under  section  3(L)(tl)  of  the  Act  |15 
U.S.C.  80a-^(c)(ll)|,  which  provides  for  the 
exemption  0f  "any  collective  trust  fund  maintained 
bv  a  bank  consisting  solely  of  assets  of  [any 
employee's  Mock  bonus,  pension  or  profit-sharing 
trust  which  meets  requirements  for  qualification 
under  section  401  of  the  Internal  Revenue  Code  of 
1986  or  any,govemmental  plan  described  in  section 
3(a)(2)(C)  oftthe  Securities  Aci  of  1933]  or  both." 

"•"See  proposed  rule  17a-«(a)(l). 

^'  See  \9t9  Proposing  Release,  supra  note  6,  at 
n.  14  ("The  proposed  rule  *   *   *  would  not  apply, 
for  examplav  to  a  transaction  involving  a  company 
which  is  na|  registered  under  the  Act  *    *    " 
However,  should  such  transactions  begin  to  occur 
frequently  the  Commission  then  will  consider 
whether  those  transactions  would  merit 
consideration  as  a  separate  subject  for 
rulemaking^*'). 

*'  See  geiierally  Kathy  Anderson  and  Peter 
Cappacio,  TVip  Issue  of  Convert}nf>  Common  Trust 
Funds  to  Miitual  Funds.  Trusts  and  Estates,  SepI 
1994.  at  18  (discussing  reasons  for  converting 
common  tnlsl  funds  into  proprietary  mutual  funds). 

*■' Generally,  exemptive  applications  involving 
the  transfer  of  substantially  all  of  the  assets  of  bank 
common  trtlst  funds  or  collective  trust  funds  to 
affiliated  registered  open-end  investment 
companies  represent  that  these  transfers  will  satisfy 
the  conditions  in  rules  17a-7  |17  CFR  270.17a-7| 
and  17a-8  with  the  exception  of  the  requirement  in 
nile  17a-7(»)  that  cash  be  the  only  consideration 
See,  e.g..  Nations  Fund  Trust,  Investment  Companv 
Act  Release  Nos.  24335  (Mar.  9.  2000)  |65  FR  14(K)0 
(Mar.  15,  20OO)|  (notice)  and  24373  (Mar.  31,  2000) 
|72  SEC  Oocket  378|  (order)  (common  trust  fund); 
Wilmington  Trust  Company.  Investment  Company 
Act  Release  Nos.  23238  ()une  2,  1998)  |63  FR  31252 
(June  8.  1998)1  (notice)  and  23285  (|une  25.  1998) 
(67  SEC  tXxket  1248]  (order)  (collective  investment 
fund) 


securities  between  £  fund  and  certain  of 
its  affiliates  if  a  number  of  conditions 
are  met.'"* 

Funds  merging  with  affiliated 
common  and  collective  trust  funds 
under  the  proposed  amendments  to  rule 
1 7a-8  would  also  have  to  comply  with 
a  special  pricing  condition."'^  As  noted 
above,  when  two  funds  merge,  each 
board,  as  part  of  its  determination  that 
the  interests  of  existing  shareholders 
will  not  be  diluted,  generally  has 
concluded  that  the  merger  is  occurring 
on  the  basis  of  the  relative  NAVs  of  the 
merging  funds.''*'  Funds'  practice  of 
daily  calculating  their  NAVs  according 
to  well-established  procedures 
diminishes  the  likelihood  that  assets 
will  be  mispriced  for  purposes  of  a 
merger.'^  No  such  safeguard  against 
mispricing  of  assets  exists  for  mergers 
with  affiliated  unregistered  entities, 
which  may  not  calculate  NAV  on  a  daily 
basis  or  in  accordance  with  well- 
established  procedures  as  funds  do. 
Therefore,  the  proposed  rule  would 
require  that  the  board  of  directors  of  any 
fund  that  is  merging  with  an  affiliated 
unregistered  entity  approve  procedures 
for  the  valuation  of  the  unregistered 


■"•See  rule  I'd-?  |17  CFR  270.173-7).  Affiliated 
mergers  generally  are  not  able  to  satisfy  all  of  the 
conditions  in  rule  17a-7.  particularly  the 
requirement  in  rule  17a-7(a)  (17  CFR  270.17a-7(a)| 
that  the  only  consideration  paid  be  cash.  Tvpicallv, 
assets  of  the  unregistered  entity  are  exchanged  for 
shares  of  the  acquiring  fund  rather  than  for  cash. 
The  staff  has  Lssuetl  no-action  letters  under  section 
17(a)  and  rule  17a-7  to  funds  seeking  to  merge  with 
unregistered  entities  despite  noncompliance  with 
the  cash  consideration  condition.  See.  eg.  DFA 
Investment  Trust  Companv.  SEC  No-Action  Letter 
(Oct.  17.  1995);  Federated  Investors.  SEC  No-Action 
Ij;tter  (Apr.  21,  1994);  First  National  Bank  of 
Chicago,  SEC  No-.Vtion  Letter  (Sept   22.  1992).  In 
the  event  that  we  adopt  the  proposed  amendments 
to  rule  17a-8.  it  is  our  intention  that  all  mergers  of 
funds  with  other  funds.  Iwiik  common  trust  funds, 
and  bank  collective  trust  funds,  or  any  other 
affiliated  entities  will  occur  either  (i)  in  compliance 
with  rule  17a-8  or  (ii)  pursuant  to  an  exemptive 
order  under  section  17(b). 

^■'Proposed  rule  17d-8(a)(2)(iii).  The  tnistees  of  a 
common  trust  fund  or  collective  trust  hind 
participating  in  a  merger  would  not  be  required  to 
make  the  determinations  and  underlying  findings 
set  forth  In  rule  I7a-8(a)(2)  because  those  entities 
are  not  investment  companies  under  the  Act. 

''''See  1979  Proposing  Release,  supra  note  6.  at 
text  acroinpanving  n  3  (The  number  of  shares 
exchanged  for  shares  of  the  liquidating  investment 
company  typically  is  determined  on  the  basis  of  the 
relative  net  asset  values  of  the  participating 
investment  companies  so  that  the  interests  of 
existing  shareholders  of  either  investment  companv 
are  not  diluted").  Each  merging  fund  generally 
calc  ulates  its  NAV  in  accordance  with  the  valuation 
procedures  set  forth  in  the  funds  prospectus  and 
statement  nf  additional  informatiim  The  fund's 
board  may  determine  that  adjustments  to  NAV 
should  be  made  for  assets  subject  to  large  capital 
gains  taxes  or  for  assets  that  carry  with  them  capital 
losses. 

"Rule  22c- Ifb)  1 17  CFR  270.22c-l(b))  requires, 
subject  to  certain  exceptions,  that  funds  compute 
NAV  at  least  daily 
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entity's  assets.^"  These  procedures, 
among  other  things,  must  provide  for 
the  preparation  of  a  report  by  an 
independent  evaluator''**  that  sets  forth 
the  current  fair  market  value ''"  (as  of  the 
date  of  the  merger)  of  each  asset  that 
will  be  transferred  by  the  unregistered 
entity  to  the  fund  in  the  merger.'*' 

We  request  comment  on  the 
expansion  of  rule  17a-8  to  include 
mergers  with  common  and  collective 
trust  funds.  We  also  request  comment 
on  the  proposal  to  require  directors  of 
a  fund  merging  with  an  unregistered 
entity  to  approve  procedures  for  the 
valuation  of  the  assets  of  the 
unregistered  entity  and  on  the  use  of  an 
independent  evaluator  to  value  the 
assets  of  unregistered  entities.  We 
request  comment  on  whether  the  rule 
should  include  any  additional 
guidelines  for  the  selection  of  an 
independent  evaluator.  Should  the 
availability  of  exemptive  relief  for 
mergers  involving  these  unregistered 
entities  be  subject  to  any  other  special 
conditions?  Should  mergers  with  other 
types  of  unregistered  entities  be 
permitted  under  the  rule? 

C.  Prohibition  of  Reliance  on  Rule  17a- 
8  for  Certain  Transactions 

Rule  17a-8  is  designed  to  facilitate 
mergers  between  affiliated  funds  that 
will  generate  benefits  for  each 
participating  fund  and  its  shareholders 
We  are  concerned,  however,  that  non- 
merger  affiliated  transactions  that  would 
otherwise  be  prohibited  under  the  Act 
could  be  structured  as  mergers  under 
rule  17a-8.''-'  Accordinglv.  we  propose 
to  make  the  rule's  exemptive  relief 
available  only  for  mergers  that  are  not 
part  of  a  plan  or  scheme  to  evade  the 
affiliated  transaction  prohibitions  of 
section  17(a)  of  the  Act.*" 

We  request  comment  on  this  proposed 
amendment  to  rule  17a-8.  Is  the 
proposed  amendment  necessary  in  light 


*■  Proposed  rule  17a-8(a)(2)(iii) 

5»We  propose  to  define  an  "independent 
evaluator  "  as  "a  person  having  expertise  in  the 
valuation  of  securities  and  other  financial  assets 
who  is  not  an  interested  person,  as  defined  in 
section  2(a)|19)  of  the  .^c1.  of  the  Common  or 
Collective  Tnist  Fund  or  any  affiliate  thereof  except 
the  Merging  Company  "  Proposed  rule  17a-8(b)(5) 

•^We  propose  to  define  "current  fair  market 
value  "  as  the  "current  market  price  of  securities  or 
similar  investments  determined  m  accordance  with 
rule  17a-7(b)  under  the  .Act  *    '    *  or.  if  market 
quotations  are  not  readilv  available,  the  fair  value 
of  such  investments     Proposed  rule  17a-8(b)(6l 

*'  The  independent  evaluator  s  report  would  be 
included  in  the  records  of  the  merger  that  the 
surviving  fund  would  be  required  to  maintain 
under  proposed  rule  17a-8(a|(6) 

"  For  example,  an  adviser  could  structure  a  sale 
of  aiisets  to  an  affiliated  fund  by  transferring  the 
assets  to  an  unregistered  entity  and  then  merging 
that  entity  with  the  affiliated  fund 

*' Proposed  rule  17a-a(a|(7). 


of  section  48(a)  of  the  Act,  which 
prohibits  a  person  from  doing  indirectly 
through  another  person  what  the  person 
is  prohibited  from  doing  directly?'^-' 
Would  this  provision  ser\'e  to  bring 
attention  to  such  issues,  or  create 
uncertainty  concerning  the  availabilitv 
of  the  exception?  Alternativelv,  should 
the  rule  prohibit  specific  improper 
transactions  that  are  structured.as 
mergers? 

III.  General  Request  for  Comment 

The  Commission  requests  cumment 
on  the  proposed  rule  amendments  that 
are  the  subject  of  this  release, 
suggestions  for  additional  provisions  or 
changes  to  the  rule,  and  comments  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
release.  The  Commission  encourages 
commenters  to  provide  data  to  support 
their  views. 

IV'.  Cost-Benefit  .\nalysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
The  proposed  amendments  to  rule  17a- 
8  are  designed  to  reduce  costs  incurred 
by  funds  and  advisers  by  eliminating 
the  need  for  Commission  approval  of 
mergers.  The  amendments  also  would 
supplement  existing  conditions  of  the 
rule,  in  order  to  ensure  continued 
protection  of  fund  shareholders  in 
connection  with  affiliated  fund  mergers. 
The  Commission  has  identified  certain 
costs,  which  are  discussed  below,  that 
may  result  from  the  proposed  rule 
amendments  We  request  comment  on 
the  costs  and  benefits  of  the  proposed 
rule  amendments.  We  encourage 
commenters  to  identif)',  discuss, 
analyze,  and  supply  relevant  data 
regarding  these  or  anv  additional  costs 
and  benefits. 

A.  Benefits 

We  anticipate  that  funds,  their 
shareholders,  and  their  advisers  and 
other  affiliates  would  benefit  from  the 
proposed  expansion  of  the  scope  of  the 
rule  to  include  mergers  of  affiliated 
funds,  regardless  of  the  nature  of  the 
affiliation,  and  mergers  with  common  or 
collective  trust  funds.  More  merging 
funds  would  be  able  to  rely  on  the  rule 
and  therefore  would  not  have  to  obtain 
exemptive  relief,  which  can  be  costlv  to 
merging  funds,  their  shareholders,  and 
their  affiliates.''^  Thus,  the  proposed 


amendments  would  remove  an  obstacle 
to  mergers  of  affiliated  funds  and  could 
thereby  reduce  the  costs  of  affiliated 
mergers. f^'*-  Mergers  give  shareholders  of 
small  or  poorly  performing  funds  an 
opportunity  to  shift  their  assets  to  a 
better  performing  fund  without  negative 
tax  consequences.'""  Liquidations  are 
taxable  events  for  fund  shareholders, 
whereas  fund  mergers  can  be  structured 
to  be  non-taxable.  Investment  advisers 
also  could  benefit  from  the  greater  ease 
with  which  mergers  could  be  effected 
under  the  proposed  amended  rule 
because  they  often  bear  all  or  a  portion 
of  the  costs  of  obtaining  exemptive 
relief  In  addition,  investment  advisers 
could  realize  enhanced  economies  of 
scale  through  fund  mergers,  which 
spread  the  costs  of  management,  some 
of  which  are  fixed,  across  a  larger  pool 
of  assets. ••"  Shareholders  mav  benefit 
from  these  economies  of  scale  in  the 
form  of  lower  fees  and  expenses.'*'* 


"  15  L'.S.C.  80a-47(a) 

"  In  calendar  year  2000.  exemptive  orders  were 
necessary  for  over  30%  of  affiliated  fund  mergers. 
We  tjelieve  that  these  mergers  would  have  k)een  able 
to  pro<:eed  under  proposed  rule  17a-8  As  set  forth 
below   we  anticipate  that  there  will  be 
approximately  400  mergers  annually  Thus, 
assuming  that  30%  of  these  would  have  had  to 


proceed  under  an  exemptive  order,  annually, 
approximately  120  mergers  for  which 
individualized  exemptive  relief  would  have  b«'en 
necessary  will  instead  be  able  to  proceed  under  the 
rule.  The  staff  estimates,  based  on  conversations 
with  persons  who  have  prepared  exemptive 
applic:ations  for  merger-related  relief  under  section 
1 7(b),  that  it  costs  an  average  of  S36.000  to  obtain 
an  exemptive  order  permitting  mergers  of  multiple 
portfolios  of  one  or  more  affiliated  registered 
investment  companies  As  discussed  below .  some 
funds  may  incur  costs  in  complying  with  the  rule's 
conditions  that  the\  otherwise  would  not  have 
incurred.  See  infra  Section  IV, B, 

"'The  Commission  staff  anticipates  that 
eliminating  the  need  for  mergiTig  funds  to  obtain 
individualized  exemptive  relief  would  not  cause  a 
significant  increase  in  the  number  of  mergers 

^''  See.  e.g  .  Jayaraman,  supra  note  18.  at  24 
(finding  that  smaller  funds  are  more  likelv  to  merge 
and  that  "poor  past  performance  increases  the 
probability  of  a  fund  merger  ");  Michael  L,  Sapir  and 
lames  A  Bernstein.  Reorganizations  of  Investment 
Companies.  50  Bus,  Law,  817.  823  (19951 
(explaining  that  the  elimination  of  a  "stunted  fund" 
is  a  common  reason  for  a  fund  merger  and  can 
benefit  the  shareholders  of  that  fund) 

^  See  Sapir  and  Bernstein,  supra  note,  at  822 
(mergers  can  "increase  the  larger  resulting  funds 
operating  efficiencies,  "  "enhance  the  ability  of  the 
investment  adviser  to  this  larger  fund  to  effect 
portfolio  transactions  on  more  favorable  terms." 
and  "give  the  investment  adviser  greater  flexibility 
and  the  ability  to  select  a  larger  numtier  of  portfolio 
securities  for  the  resulting  fund,  with  the  attendant 
ability  to  spread  investment  risks  among  a  larger 
number  of  portfolio  securities  ") 

'•''  See  jayaraman.  supra  note,  at  23  (after  a 
merger,  "target  fund  shareholders  also  benefit  from 
a  reduction  in  their  fund's  expense  ratio  after  the 
merger  "1  See  also  Division  of  Investment 
Management,  Securities  and  Exchange  Commission, 
Report  on  Mutual  Fund  Fees  and  Expenses  56 
12000)  (finding^  inverse  relationship  between  a 
funds  asset  site  and  its  expense  ratio);  Sapir  and 
Bernstein,  supra  note,  at  n.22  (citations  omitted) 
("When  one  investment  adviser  acquires  another 
investment  adviser  that  provides  sutKtantiallv  the 
same  investment  management  and  other  services  to 
another  company  that  has  a  similar  investment 
objective  and  policies  as  an  investment  companv 
advised  by  the  acquiring  adviser,  a  reorganization 
of  the  two  separate  investment  companies  would 
benefit  shareholders ,"), 
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We  believe  that  the  proposed 
amendments,  in  addition  to  reducing 
costs  faced  by  funds  in  connection  with 
mergers,  also  may  enhance  the 
protections  afforded  bv  the  rule  to  fund 
shareholders.  We  believe  that  the 
enumeration  of  certain  factors  for 
consideration  by  the  board,  if  relevant, 
would  assist  a  fund  board,  and 
particularly  its  independent  directors, 
in  scrutinizing  a  fund  merger  to  ensure 
that  it  is  in  the  best  interests  of  the 
fund  ""  We  believe  that  director  scrutiny 
could  serve  as  an  effective  tool  for 
preventing  the  types  of  problems, 
discussed  above,  that  can  arise  in 
connection  with  fund  mergers."'  The 
proposal  to  condition  the  rule's  relief  on 
approval  of  the  merger  by  a  majority  of 
the  outstanding  voting  securities  of  any 
acquired  fund  could  benefit  fund 
shareholders  by  giving  them  an 
opportunity  to  assess  the  merger  in  light 
of  their  own  financial  circumstances. 
Shareholders  could  benefit  from  the 
proposed  restrictions  on  voting  by 
related  shareholders  whose  interests  in 
the  merger  are  defined  primarily  by  an 
affiliation  with  another  merger 
participant  and  may  run  counter  to  the 
interests  of  the  fund  holding  the  vote. 
These  related  shareholders  would  not  be 
able  to  determine  the  outcome  of  a 
shareholder  vote.  Finally,  we  believe 
that  the  proposed  rule's  recordkeeping 
requirements  would  ensure  that  the 
Commission  could  assess  merging 
funds'  compliance  with  the  rule  and, 
therefore  would  encourage  fund  boards 
to  carefully  assess  mergers 
■Shareholders  could  benefit  from  the 
resulting  incentive  on  fund  boards, 
because  the  directors  are  charged  with 
representing  shareholders'  interests.  We 
request  comment  on  the  nature  and 
magnitude  of  the  benefits  afforded  by 
the  rule  to  funds,  their  investment 
advisers,  and  their  shareholders. 

B  Costs 

Merging  funds  that  choose  to  rely  on 
proposed  rule  17a-8,  and  their  advisers, 
would  incur  certain  costs  in  complying 
with  the  rule's  conditions.'-  The 
supplemental  conditions  included  in 
the  proposed  amendments,  together 
with  the  increased  numbers  of  merging 
funds  likely  to  rely  on  the  rule,  could 
result  in  an  increase  in  the  aggregate 


'"See  supra  Section  II. A.  1  for  a  discussion  of 
these  factors. 

''See  id 

"  The  costs  of  a  fund  merger  may  be  borne  totally 
or  in  pari  by  the  investment  adviser  to  one  or  both 
of  the  merging  funds  or  may  tie  borne  by  one  or 
both  of  the  merging  funds  The  allocation  of  costs 
of  the  merger  is  a  product  of  negotiation  between 
the  boards  of  the  merging  funds  and  their 
investment  adviseris) 


annual  cost  of  compliance  with  rule 
17a-8. 

The  proposed  amendments  would 
eliminate  the  expenses  of  filing  an 
exemptive  application  for  certain 
merging  funds. ^^  Some  of  these 
expenses,  however,  are  shared  by  a 
number  of  merging  funds,  and  there 
may  be  certain  increased  compliance 
costs  under  the  proposed  rules  for  these 
merged  funds. ^''  In  addition,  some 
merging  funds  that  would  have  been 
able  to  comply  with  current  rule  17a-8, 
may  face  higher  costs  under  the 
proposed  amendments."'^  Finally,  funds 
merging  with  bank  common  or 
collective  trust  hinds  will  be  able  to 
avoid  the  expense  of  filing  an  exemptive 
application,  but  some  funds  may  incur 
greater  costs  under  the  rule  than  they 
would  have  incurred  otherwise,  such  as 
.  higher  valuation  costs  because  of  the 
required  independent  evaluator's  report. 
We  believe,  however,  that  even  for  these 
mergers  the  rule's  costs  would  be 
justified  by  the  combination  of 
quantifiable  benefits  and  intangible 
benefits  afforded  by  the  rule,  such  as 
enhanced  shareholder  protection  and 
the  elimination  of  the  delay  associated 
with  obtaining  an  exemptive  order. 

The  proposed  rule  is  intended  to 
ensure  that  boards  thoroughly  review- 
merger  transactions  and  their  terms. 
Even  in  the  absence  of  the  amended 
rule,  fund  boards  would  meet  to 
consider  the  merger. "**  Because  the 
proposed  rule  would  simply  add  factors 
for  the  board  to  consider  during  this 
meeting,  the  incremental  costs 
attributable  to  consideration  of  these 
factors  are  likely  to  be  minimal.  We 
request  comment  on  the  nature  and 
magnitude  of  these  costs. 

In  conjunction  with  the  expansion  of 
the  rule  to  unregistered  entities,  we  are 
proposing  to  require  that  fund  boards 
establish  procedures  for  valuing  the 
assets  held  by  any  common  or  collective 
trust  funds  participating  in  the  merger. 
A  mandatory  part  of  the  valuation 
procedures  would  be  the  preparation  of 
a  report  by  an  independent  evaluator, 
which  the  staff  estimates  would  impose 
an  aggregate  annual  cost  of 


■ '  See  supra  note  65  and  accompanying  text. 

'•Except  in  rare  circumstances,  it  is  unlikely  that 
funds  will  experience  significantly  higher  costs  in 
conducting  a  merger  under  the  amended  rule.  See 
infra  notes  78-79  and  accompanying  text 
(discussing  costs  associated  with  conducting  a 
shareholder  vote). 

''These  increased  costs  may  be  attributable  to  the 
proposed  rule's  factors  for  board  review, 
shareholder  voting  provisions,  or  recordkeeping 
requiremeots. 

'"  For  a  discussion  of  factors  that  a  board  may 
consider  during  these  meetings,  see  Sapir  and 
Bernstein,  tupra  note  67,  at  825 


approximately  $150,000.^"  We  request 
comment  on  the  cost  of  complying  with 
the  proposed  provision  governing  the 
valuation  of  the  assets  of  common  or 
collective  trust  funds  participating  in  a 
merger. 

We  anticipate  that  the  condition  in 
the  rule  requiring  non-surviving  funds 
to  obtain  shareholder  approval  would 
result  in  shareholder  votes  by  only  a  few 
funds  each  year  that  otherwise  would 
not  have  conducted  shareholder  votes."" 
The  staff  estimates  that  the  cost  of 
obtaining  shareholder  approval  for  a 
fund  merger  is  approximately  $75,000."^ 
We  request  comment  on  the  cost  of 
complying  with  the  proposed 
shareholder  approval  provision. 

The  echo  voting  requirement  is  likely 
to  cause  a  merging  fund  that  conducts 
a  shareholder  vote  to  incur  some 
incremental  administrative  costs.""  The 
fund  holding  a  vote  will  have  to  provide 
a  list  of  related  shareholders  to  the 
entity  charged  with  tabulating  the  votes 
and  directions  for  implementing  the 
voting  method  set  forth  in  proposed  rule 
17a-8.  The  staff  estimates,  based  on 
discussions  with  representatives  of 
funds  and  senice  providers,  that  each 
acquired  fund  will  incur  a  cost  of  $5,000 
in  complying  with  this  provision."'  We 
request  comment  on  the  nature  and 
magnitude  of  these  administrative  costs. 

We  believe  that  the  incremental  costs 
associated  with  the  recordkeeping 


"The  staff  estimates,  based  on  a  review  of  fund 
filings,  that  there  will  be  approximately  10  mergers 
each  year  involving  common  or  collective  trust 
funds.  It  IS  further  estimated,  based  on  discussions 
with  professionals  who  have  prepared  similar 
valuation  reports,  that  the  preparation  of  an 
independent  evaluator's  report  in  each  of  these 
instances  would  cost  approximately  $15,000.  We 
request  comment  on  these  estimates. 

■'For  purposes  of  our  Paperwork  Reduction  Act 
analysis,  it  is  assumed  that  twenty  funds  each  vear 
will  be  affected.  See  infra  .Section  VI  This  estimate 
is  based  on  the  fact  that  the  staff  rarely  sees  fund 
mergers  in  which  a  shareholder  vote  is  not  held. 
Manv  funds  are  constrained  by  state  law  to  conduct 
a  shareholder  vote  in  the  event  of  a  merger  Even 
funds  that  are  not  required  by  state  law  to  obtain 
shareholder  approval  may  do  so  in  order  to 
maintain  good  relations  with  their  shareholders.  We 
request  comment  on  this  estimate. 

''This  estimate,  which  is  based  on  conversations 
with  representatives  of  funds  and  service  providers, 
includes  the  legal,  mailing,  printing,  solicitation, 
and  tabulation  costs  associated  with  a  shareholder 
vote  For  the  estimated  twenty  affected  funds,  the 
annual  aggregate  cost  of  holding  a  shareholder  vote 
(at  a  cost  of  $75,000  per  fund)  would  be 
approximately  $1 ,500.000  We  request  comment  on 
these  estimates. 

""As  described  above,  the  fund's  securities  must 
be  voted  through  echo  voting  or  according  to 
instructions  by  the  beneficial  owners  of  the 
securities  (or  according  to  the  guidance  provided  by 
a  person  appointed  by  a  named  fiduciary  acting  on 
behalf  of  an  ERISA  plan) 

"'  Although  some  acquiring  funds  may  solicit 
shareholder  approval,  in  a  typical  merger,  only  the 
shareholders  of  the  acquired  fund  vote  on  the 
merger 
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requirements  in  proposed  rule  1 7a-8 
would  not  be  significant.  We  believe 
that  most  funds  already  retain  the  tvpes 
of  records  that  would  be  required  bv  the 
proposed  rule  as  a  matter  of  good 
business  practice.  The  current  rule 
requires  that  the  directors'  findings  and 
their  bases  be  recorded  in  the  minute 
books  of  the  fund.  The  amended  rule 
would  retain  this  requirement  at  what 
we  anticipate  would  continue  to  be  a 
minimal  cost  even  though  the  proposed 
amendments  set  forth  a  number  of 
factors  that  the  board  must  consider 
along  with  other  relevant  factors. «-  The 
amended  rule  would  require  the 
retention  of  written  records  describing 
the  merger  and  its  tenns.  Although  the 
proposed  six-year  retention  period  for 
merger  records  may  exceed  the  period 
for  which  funds  would  otherwise  keep 
these  types  of  records,  it  is  consistent 
with  the  retention  period  applicable  to 
many  other  records.** '  We  believe, 
therefore,  that  the  proposed 
recordkeeping  requirement  is  unlikely 
to  impose  significant  additional  costs  on 
funds.  We  request  comment  on  the 
nature  and  magnitude  of  the  costs  of 
this  requirement. 

C.  Request  for  Comment 

The  Commission  requests  comment 
on  the  potential  costs  and  benefits 
identified  in  the  proposal  and  any  other 
costs  or  benefits  that  may  result  from 
the  proposal.  We  request  comment  on 
the  anticipated  costs  and  benefits  of  the 
proposed  amendments  to  rule  17a-8 
compared  to  the  costs  and  benefits  of 
the  rule  in  its  current  form.  For 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996."-*  the  Corrunission  also  requests 
information  regarding  the  potential 
impact  of  the  proposed  rule  on  the 
economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
data  to  support  their  views. 

V.  Consideration  of  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

Section  2(c)  of  the  Investment 
Company  Act  requires  the  Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  n«K;essar\'  or 
appropriate  in  the  public  interest,  to 
consider  whether  the  action  will 


"-  For  purposes  of  the  Pjperwork  Reduction  Act 
analysis,  the  staff  estimates  that  personnel  of  each 
fund  will  spend  approximately  75  hours  (.25  hours 
of  professional  time  and  5  hours  of  clerical  time) 
to  satisfy  the  proposed  rules  recordkeeping 
requirements  in  connection  with  a  merger.  See  infra 
Section  VI,  We  request  comment  on  this  estimate. 

"^.S^-rule  3]a-2  (17  CFR  270.318-2]. 

"Pub.  L.  No.  104-121,  Title  n,  110  Slat.  857 
(1996). 


promote  efficiency,  competition,  and 
capital  formation."''  The  proposed  rule 
amendments  are  intended  to  make  rule 
17a-8  available  to  a  greater  percentage 
of  affiliated  merging  funds,  thereby 
eliminating  the  need  for  most  merging 
funds  to  obtain  specific  exemptive 
relief,  which  can  be  costly  and  time 
consuming.'*'^'  The  Commission 
anticipates  that  the  modest  amount  of 
cost  savings  associated  with  the 
proposed  rule  amendments  would  not 
significantly  affect  the  number  of 
mergers,  and  therefore  the  amendments 
would  not  significantly  affect  efficiency, 
competition,  or  capital  formation.""  The 
proposed  amendments  also  could 
eliminate  disparities  in  costs  incurred 
by  affiliated  funds  that  would  have 
merged  under  the  existing  rule,  versus 
those  that  would  have  merged  through 
an  exemptive  order.  This  might  create  a 
positive,  secondary  competitive  effect. 
As  discussed  above,  however,  a  small 
number  of  funds  could  incur  higher 
costs  under  the  amended  rule,  and  those 
costs  might  have  some  secondar\'  effects 
on  efficiency. 

The  Commission  requests  comments 
on  whether  the  proposed  rule 
amendments,  if  adopted,  would 
promote  efficiency,  competition,  and 
capital  formation.  Will  the  proposed 
amendments  materiallv  affect  the 
number  of  hind  mergers?  Will  any  costs 
that  result  from  the  proposed 
amendments  affect  efficiency, 
competition,  or  capita!  formation? 
Comments  will  be  considered  by  the 
Commission  in  satisfying  its 
responsibilities  under  section  2(c)  of  the 
Investment  Company  Act.  Commenters 
are  requested  to  provide  empirical  data 
and  other  factual  support  for  their  views 
to  the  extent  possible. 

VI.  Paperwork  Reduction  Act 

Rule  17a-8  enables  affiliated 
investment  companies  to  engage  in 
mergers  and  similar  business 
combinations  without  first  obtaining 
from  the  Commission  exemptive  relief 
from  section  17(a).  The  proposed 
amendments  would  both  expand  the 
rule's  scope  and  include  in  the  rule  new 
conditions,  some  of  which  constitute 
new    collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  The  Commission  is 
submitting  these  proposals  to  the  Office 
of  Management  and  Budget  ( 'OMB  ")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320,11. 


The  title  for  the  current  collection  of 
information  is  "Rule  17a-8  under  the 
Investment  Company  Act  of  1940  [17 
CFR  270,1 7a-8|.  'Mergers  of  Certain 
Affiliated  Investment  Companies. '  "  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number  The  approved  collection  of 
information,  which  would  be  revised  bv 
the  proposed  amendments,  displavs 
control  number  3235-0235.  The  staff 
believes  that  the  proposed  amendments 
will  increase  the  annual  hour  burden 
associated  with  the  rule,  which  is 
currently  estimated  to  be  120  hours,  and 
introduce  an  annual  cost  burden 
associated  with  the  rule.  The  provision 
of  information  in  accordance  with 
amended  rule  17a-8  would  be 
voluntan'.  because  rule  17a-8  is  an 
exemptive  rule  and,  therefore,  funds 
may  choose  whether  or  not  to  relv  on  it. 
Because  the  proposed  amendments  do 
not  require  the  provision  of  information 
to  the  Commission,  this  release  does  not 
address  the  confidentiality  of  responses 
under  the  proposed  amendments  to  rule 
17a-8. 

The  Commission  staff  anticipates  that 
substantially  all  funds  that  engage  in 
mergers  with  affiliated  funds  would  rely 
on  proposed  rule  17a-8,  Assuming  that 
there  will  be  approximately  400  mergers 
between  affiliated  funds  or  fund 
portfolios  annually,  we  estimate  that 
approximately  800  registered 
investment  companies,  or.  in  manv 
cases,  portfolios  or  series  thereof,  would 
be  subject  to  the  rule's  information 
collection  requirements  annually. «"  The 
Commission  staff  estimates  that  merging 
funds  would  spend  annually  an 
aggregate  of  600  hours— 20d  hours  of 
professional  time  and  400  hours  of 
clerical  time — recording  the  relevant 
determinations  of  the  boards  of  directors 
and  preser\ing  written  records  of  the 
mergers  and  their  terms.""  The  proposed 
amendments  would  require  that  written 


"»15  U.S.C.  808-2(c). 
•®  See  supra  Section  IV.B. 

"  See  supra  Section  fV.A.  for  a  discussion  of  the 
cost  savings, 


"•The  staff  estimate  ol  appru^imateU  400 
mergers  annually  is  higher  than  the  approximately 
279  merigers  predicted  for  calendar  vear  2002  by  a 
simple  linear  projecTtion  of  merger  data  from  1993 
through  2000.  The  staff  believes,  based  on  an 
evaluation  of  the  number  of  mergers  in  recent  years 
and  current  industry  conditions,  that  279  is  an 
underestimate  of  the  number  of  mergers  that  are 
likely  to  occur  annually. 

■"The  staff  estimates,  based  on  estimates  made  bv 
the  staff  in  1999  in  connection  with  the  application 
for  an  extension  of  OMB  s  approval  for  the  rule 
178-8  paperwork  collection  burden,  that  the 
proposed  amendments  would  cause  each  of  the 
approximately  800  participating  portfolios  or  series 
of  registered  investment  companies  to  incur  an 
annual  burden  of  75  hours  (25  hours  of 
professional  time  and  .5  hours  of  clerical  time)  to 
record  board  resolutions  documenting  the  board'^ 
findings  and  to  preserve  records  of  the  merger 
transaction. 
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n^ord.s  describing  the  merger 
transaction  and  terms  be  maintained  for 
six  years  after  the  merger,  the  first  two 
in  an  easily  accessible  place. 

The  amended  rule  would  require  that 
tiirectnr^  of  funds  merging  with 
unreyistiTi'd  entities  ""  approve 
prncedures  for  the  valuation  of  the 
assets  held  bv  each  unregistered  entity. 
The  approved  procedures  must  provide 
for  the  preparation  of  a  report  by  an 
independent  evaluator  to  be  used  to 
value  assets  acquired  in  connection 
with  the  merger  that  sets  forth  the 
current  fair  market  value  (as  of  the  date 
of  the  merger)  of  each  seciuity  to  be 
ronveved.  Because  a  limited  number  of 
fund  mergers  in\olvc  a  common  or 
collective  trust  fund,  the  staff  estimates 
that  approximately  ten  merging  funds 
would  be  covered  bv  this  provision  in 
the  first  year  following  the  adoption  of 
this  rule.'"  The  Commission  staff 
estimates,  based  on  discussions  with 
professionals  who  have  prepared  similar 
valuation  reports,  that  an  independent 
evaluator's  report  would  cost 
approximatelv  Si. 5, 000  and  that,  in  the 
aggregate,  the  annual  burden  associated 
with  this  aspect  of  the  rule  will  be 
approximately  5150,000.'*- 

The  Commission  staff  believes  that 
funds  will  incur  a  cost  in  connection 
with  the  echo  voting  provision  in  the 
proposed  rule.  A  fund  that  conducts  a 
vote  will  have  to  compile  a  list  of  each 
owner  affiliate  of  the  fund  holding  the 
vote  that  is  another  merging  fund,  or  an 
investment  adviser,  principal 
underwriter,  or  owner  affiliate  of 
another  merging  fund  ('related 
shareholder").  The  fund  will  then  have 
to  ensure  that  the  securities  of  related 
shareholders  are  echo  voted  unless  they 
are  voted  according  to  instructions  from 
the  beneficial  owners  or  a  person 
appointed  by  a  named  fiduciary  acting 
on  behalf  of  an  ERISA  plan  The  staff 
estimates,  based  on  conversations  with 
representatives  of  funds  and  service 
pro\  iders.  that  each  acquired  fund  will 
incur  d  cost  of  S5,000  in  complving  with 
this  provision."  The  staff  estimates, 
therefore,  that  the  total  annual  co.st 


'*  As  discubsed  above,  the  priiposed  amendments 
would  extend  rule  17a-8  to  merRers  with  only 
rerlain  types  of  unrej^istered  entities,  namely 
common  and  coilpttive  trust  funds.  Spe  supra 
Section  II. B 

*"  This  estimate  is  based  on  a  review  of  fund 
Tilings. 

'^  .See  supra  note  77.  which  sets  forth  the  basis 
for  this  estimate. 

'"  Although  some  acquiring  funds  may  solicit 
shareholder  approval,  in  a  typital  merger,  only  the 
shareholders  of  the  acquired  fund  vote  on  the 
merger 


associated  with  this  provision  will  be 
approximately  $2,000,000.'*'» 

There  is  a  cost  associated  with 
obtaining  the  approval  of  the  acquired 
fund's  outstanding  voting  securities. 
The  staff  estimates  that  shareholder 
approval  will  be  sought  by 
approximately  twenty  funds  each  year 
that  would  not  otherwise  have 
conducted  a  shareholder  vote.'''*  The 
funds  or  their  advisers  incur  legal, 
mailing,  printing,  solicitation,  and 
tabulation  costs  in  connection  with  a 
shareholder  vote.  We  estimate,  based  on 
discussions  with  representatives  of 
funds  and  ser.'ice  providers,  that  the 
total  cost  to  an  acquired  fund  of 
obtaining  shareholder  approval  for  a 
fund  merger  is  approximately  $75,000. 
Thus,  we  anticipate  that  the  total  annual 
cost  associated  with  this  provision  will 
be  approximately  $1,500,000. 

The  Commission  staff  estimates  that 
the  paperwork  burden  arising  from  the 
proposed  amendments  reflects  an 
increase  in  the  paperwork  burden 
associated  with  rule  17a-8  of  480  hours 
and  an  increase  in  the  annual  cost 
burden  of  approximately  $3,650,000.''*' 
Pursuant  to  44  U.S.C.  3506(c)(2)(B).  the 
Commission  solicits  comments  in  order 
to:  (i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary' 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  proposed 
collections  of  information;  (iii) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  of  the  proposed  rule 
should  direct  them  to  the  Office  of 
Management  and  Budget.  Attention 


**  In  each  of  the  estimated  400  mergers  each  year, 
we  assume  that  there  will  be  one  acquired  fund. 

*^This  estimate  is  ha.sed  on  the  fact  that  many 
funds  are  constrained  by  state  law  to  conduct  a 
shareholde^  vote  in  the  event  of  a  merger.  Moreover, 
irven  funds  that  are  not  required  by  slate  law  to 
obtain  shareholder  approval  may  do  so  in  order  to 
maintain  galod  relations  with  their  shareholders.  We 
request  cocdment  on  whether  the  estimate  of  twentv 
funds  is  reafionable. 

°"This  Rgure  is  the  total  of  the  estimated 
SI 50.000  annual  cost  associated  with  valuing  the 
securities  of  common  and  collective  trust  funds,  the 
Si. 500. 000 annual  cost  associated  with  obtaining 
shareholder  approval,  and  the  approximately 
S2.000.000  annual  cost  associated  with  the  echo 
voting  provision. 


Desk  Officer  of  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulatory  Affairs, 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503.  and 
should  send  a  copy  to  Jonathan  G.  Katz, 
Secretarv'.  Securities  and  Exchange 
Commission.  450  5th  Street.  NW.. 
Washington.  DC  20549-0609.  with 
reference  to  File  No.  S7-21-01.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication  of  this 
Release;  therefore  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  davs  after 
publication  of  this  Release.  Requests  for 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  these 
collections  of  information  should  be  in 
writing,  refer  to  File  .Mo.  S7-21-01.  and 
be  submitted  to  the  Securities  and 
Exchange  Commissitm.  Records 
Management.  Office  of  Filings  and 
Information  Services. 

VII.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed 
amendments  to  rule  17a-8  under  the 
Investment  Company  Act.  The  following 
summarizes  the  IRFA. 

The  IRFA  summarizes  the  background 
of  the  proposed  amendments  The  IRFA 
also  discusses  the  reasons  for  the 
proposed  amendments  and  the 
objectives  of.  and  legal  basis  for.  the 
amendments.  Those  items  are  discussed 
above  in  this  release 

The  IRFA  discusses  the  effect  of  the 
proposed  amendments  on  small  entities. 
A  small  business  or  small  organization 
(collectively,  "small  entity ')  for 
purposes  of  the  Regulatory  Flexibility 
Act  is  a  fund  that,  together  with  other 
funds  in  the  same  group  of  related 
investment  companies,  has  net  assets  of 
S50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.'*^  Of 
approximately  3.650  active  funds, 
approximately  200  are  small  entities. 
Funds  that  are  small  entities,  like  other 
funds,  will  be  affected  by  the  proposed 
amendments  only  if  they  seek  to  merge 
with  an  affiliated  fund  or  bank  common 
trust  fund  or  bank  coUectivt;  trust  fund. 

The  IRFA  states  that  the  proposed 
rule  amendments  should  not  have  a 
substantial  impact  on  small  entities. 
Like  other  funds,  .small  entities  will  be 
affected  by  rule  1 7a-8  only  if  they  enter 
hito  a  merger  with  an  affiliate  and 
choose  to  rely  on  the  rule. 


"Rule  0-10  117  CFR  270.0-10). 
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The  IRFA  states  that  Commission  staff 
believes  that  the  proposed  rule 
amendments  would  not  impose  any 
reporting  requirements  on  anv  person 
and  would  not  materially  increase  other 
compliance  requirements.  As  amended, 
the  rule  would  continue  to  require  that 
the  board's  findings  and  bases  for  those 
findings  be  recorded  in  the  minute 
books  of  each  registered  companv.  The 
proposed  rule  would  specif\'  certain 
factors  that  the  board  must  consider,  if 
relevant,  in  connection  with  the  finding 
that  the  merger  is  in  the  best  interests 
of  the  fund.  As  a  basis  for  the  non- 
dilution  finding,  the  board  of  directors 
of  a  merging  fund  would  be  required  to 
establish  procedures  for  valuing 
securities  to  be  transferred  to  the  fund 
by  an  unregistered  entity  participating 
in  the  merger.  These  procedures  would 
include  the  preparation  of  a  report  bv  an 
"independent  evaluator"  setting  forth 
the  "current  fair  market  value"  of  anv 
securities  to  be  received  from  an 
unregistered  entity.""  The  IRFA 
describes  the  two  provisions  in  the 
proposed  rule  related  to  shareholder 
voting.''"'  Finally,  the  IRF.-\  describes  the 
requirement  that  any  surviving  fund 
maintain  records  relating  to  the  merger 
transaction  for  six  years,  the  first  two  in 
an  easily  accessible  place,  following  the 
merger. 

The  IRFA  explains  that  the  proposed 
amendments  could  benefit  funds, 
including  small  entities,  by  making  the 
rule  available  to  a  greater  number  of 
merging  funds.  Funds  that  currently 
would  have  to  file  applications  for 
exemptive  relief  could  rely  on  the 
proposed  rule. 

The  IRFA  explains  that  the 
Commission  has  not  identified  anv 
federal  rules  that  duplicate  or  conflict 
with  the  proposed  rule  and  rule 
amendments.  The  written  records 
describing  the  merger  and  its  terms  that 
are  required  by  the  proposed  rule  mav 
sometimes  include  some  of  the  same 
records  required  by  rules  31a-l  and 
31a-2  under  the  Investment  Company 
Act,  but  the  IRFA  explains  that  any 
overlap  with  these  rules  is  expected  to 


•".^n    independent  evaluator"  would  be  defined 
as  "a  person  having  expertise  in  the  valuation  of 
securities  and  other  Tinancial  assets  who  is  not  an 
interested  person,  as  defined  in  section  2(a)(19)  of 
the  Act.  of  the  Common  or  Collective  Trust  Fund 
or  any  affiliate  thereof  except  the  Merging 
Company."  Proposed  rule  17a-8(b)(5).  "Current  fair 
market  value"  would  be  defined  as  "the  current 
market  price  of  securities  or  similar  investments 
determined  in  accordance  with  rule  17a-7(b)  *   *   * 
or.  if  market  quotations  are  not  readily  available, 
the  fair  value  of  such  investments."  Proposed  rule 
17a-8(b)(6) 

<» Proposed  rule  17a-8(a)(31  and  17a-8(a)(4). 
These  provisions  are  di.scussed  above.  See  supra 
Section  II. A. 2. 


be  insignificant.'""  The  proposed  rule 
would  not  require  the  maintenance  of 
duplicate  copies  of  any  overlapping 
records. 

The  IRFA  explains  that  the 
Commission  has  considered  significant 
alternatives  to  the  proposed 
amendments  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  The  Commission  believes  that 
no  alternative  could  carry  out  these 
objectives  as  effectively  as  the  proposed 
amendments. 

The  Commission  encourages  the 
submission  of  comments  on  matters 
discussed  in  the  IRFA.  Specificallv. 
comment  is  requested  on  the  effects  the 
proposed  rule  would  have  on  small 
entities  and  the  number  of  small  entities 
that  would  be  affected.  Commenters  are 
asked  to  describe  the  nature  of  any 
effect  and  provide  empirical  data 
supporting  the  extent  of  the  effect. 
These  comments  will  be  placed  in  the 
same  public  file  as  comments  on  the 
proposed  rule  amendments.  A  copy  of 
the  IRFA  may  be  obtained  by  contacting 
Hester  M.  Peirce.  Securities  and 
Exchange  Commission.  450  5th  Street, 
N\V.  Washington.  DC  20549-0506. 

VIII.  Statutor)  Authority 

The  Commission  is  proposing 
amendments  to  rule  17a-8  pursuant  to 
the  authority  set  forth  in  sections  6(c) 
and  38(a)  of  the  Investment  Company 
Act  [15  U.S.C.  80a-6(c).  80a-37(a)].  ' 

List  of  Subfects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  L  .S.C.  80a-l  et  seq..  80a- 
34(d),  80a-37,  80a-39,  unless  otherwise 
noted; 

*  *  •  «  • 

2.  Section  270.1 7a-8  is  revised  to  read 

as  follows: 

§  270.1 78-8     Mergers  of  atf iliated 
companies. 

(a)  Exf-mption  of  affiliatpci  .\fprgprs.  A 
Merger  of  a  registered  investment 
company  (or  a  series  thereof)  and  one  or 
more  other  registered  investment 


«»17  CFR  270.318-1  and  270.318-2. 


companies  (or  series  thereof).  Common 
Trust  Funds,  or  Collective  Trust  Funds 
is  exempt  from  sections  17(a)(1)  and  (2) 
of  the  Act  if: 

(1)  Sun'iving  Company.  The  Sur\'iving 
Company  is  a  registered  investment 
company  (or  a  series  thereof). 

(2)  Boafd  determinations.  As  to  any 
registered  investment  companv  (or 
series  thereof)  participating  in  the 
Merger  ("Merging  Company"): 

(i)  The  board  of  directors,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  the  Merging 
Company  or  of  any  other  company  or 
series  participating  in  the  Merger, 
determines  that: 

(A)  Participation  in  the  Merger  is  in 
the  best  interests  of  the  Merging 
Company;  and 

(B)  The  interests  of  the  Merging 
Company's  existing  shareholders  will 
not  be  diluted  as  a  result  of  the  Merger. 

(ii)  The  directors,  in  making  the 
determination  in  paragraph  (a)(2)(i)(A) 
of  this  section,  consider  at  least  the 
following  factors,  if  relevant: 

(A)  Any  direct  or  indirect  federal 
income  tax  consequences  of  the  Merger 
to  the  shareholders  of  the  Merging 
Company; 

(B)  Any  fees  or  expenses  that  the 
Merging  Company  will  pay  (directly  or 
indirectly)  in  connection  with  the 
merger; 

(C)  Any  change  in  fees  or  expenses  to 
be  paid  or  borne  by  shareholders  of  the 
Merging  Company  (directly  or 
indirectly)  after  the  Merger; 

(D)  Any  change  in  ser\'ices  to  be 
provided  to  shareholders  of  the  Merging 
Company  after  the  Merger;  and 

(E)  Any  change  in  investment 
objectives,  restrictions,  and  policies 
after  the  Merger. 

(iii)  The  directors,  in  making  the 
determination  in  paragraph  (a)(2)(i)(B) 
of  this  section,  have  approved 
procedures  for  the  valuation  of  assets 
held  by  each  Common  or  Collective 
Trust  Fund  participating  in  the  merger. 
The  approved  procedures  provide  for 
the  preparation  of  a  report  by  an 
Independent  Evaluator  to  be  used  to 
value  assets  acquired  in  connection 
with  the  Merger  that  sets  forth  the 
Current  Fair  Market  Value  as  of  the  date 
of  the  Merger  of  each  security  and 
similar  investment  to  be  conveyed  by 
each  Common  or  Collective  Trust  Fund. 

(iv)  The  determinations  of  the 
directors  required  in  paragraph  (a)(2)(i) 
of  this  section  and  the  bases  thereof  are 
recorded  fully  in  the  minute  books  of 
the  Merging  Company. 

(3)  Shareholder  approval.  The 
outstanding  voting  securities  of  anv 
Merging  Company  that  is  not  a 
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Sun'iving  Companv  approve  its 
participation  in  the  Merger 

(4)  Echo  voting,  (i)  General  If  a 
shareholder  vote  of  a  Merging  Compan\ 
is  required  to  approve  the  Merger,  aiu 
person  who  owns,  controls,  or  holds 
with  the  power  to  vote  more  than  hve 
percent  of  the  voting  securities  ("owner 
affiliate")  of  the  Merging  Companv  and 
who  is  another  Merging  Company,  or  an 
investment  adviser,  principal 
underwriter,  nr  owner  affiliate  of 
another  Merging  Company  (collectively, 
"related  shareholders"),  must  vote  those 
securities  in  the  same  proportion  as  the 
securities  voted  by  shareholders  who 
are  not  related  shareholders  ("echo 
voting") 

(li)  Ex(  eptinns  Echo  \oting  of 
securities  is  not  required  if  the  related 
shareholder  votes  the  securities  in 
accordance  with  the  instructions  of  the 
beneficial  owner  of  the  securities  (if  the 
beneficial  owner  is  not  a  related 
shareholder),  or  in  accordance  with  thf 
instructions  of  a  person  who  is  not  a 
related  shareholder  and  who  was 
appointed,  for  the  purpose  r)f  provuimg 
guidance  on  the  voting  of  securities  of 
the  Merging  Company,  bv  a  fiduciary'  fif 
a  plan  estahlished  under  the  Emplovee 
Retirement  Income  .Security  Act,  24 
l',S,C,  1001-1461.  that  holds  securities 
of  the  Merging  Company 


(iii)  Calculating  the  vote  In 
determining  how  to  vote  securities 

d{  (  ording  to  paragraph  (a)(4)(i)  of  this 
sec  tion   Sf'curities  voted  pursuant  to  the 
exceptions  I  if  paragraph  (a)(4)(ii)  of  this 
section  must  be  treated  as  the  votes  of 
securities  of  shareholders  that  are  not 
related  shareholders. 

(5)  Board  composition:  independent 
directors,  (i)  A  majority  of  the  directors 
are  not  interested  persons  of  the 
Merging  Company  and  those  directors 
select  and  nominate  any  other 
disinterested  directors. 

(ii)  Any  person  who  acts  as  legal 
counsel  for  the  disinterested  directors  is 
an  independent  legal  counsel. 

!  B)  Merger  records.  Any  Surviving 
Company  that  is  a  registered  investment 
companv  preserv'es  written  records  that 
describe  the  Merger  and  its  terms  for  six 
years  after  the  Merger  (and  for  the  first 
twt)  vears  in  an  easily  accessible  place) 

i7J  Prohibition  against  evasion  The 
Merger  is  not  part  of  a  plan  or  scheme 
to  evade  the  affiliated  transaction 
[)rohibitic)ns  of  section  17(a)  of  the  .Act 

ibj  Definitions.  For  purposes  of  this 
section; 

(1)  A/prppr  means  the  merger, 
consolidatiiin,  or  purchase  or  sale  of 
substantialiv  all  of  the  assets  between  a 
registered  investment  companv  (or  a 
series  thereof)  and  another  company; 


(2)  Collective  Trust  Fund  means  a 
collective  trust  fund,  as  described  in 
section  3(c)(ll)  of  the  Act; 

(3)  Common  Trust  Fund  means  a 
common  trust  fund  or  similar  fund,  as 
described  in  section  3(c)(3)  of  the  Act; 

(4)  Suniving  Company  means  a 
company  in  which  shareholders  of  a 
Merging  Company  will  obtain  an 
interest  as  a  result  of  a  Merger; 

(5)  Independent  Ei'a/uafor  means  a 
person  having  expertise  in  the  valuation 
of  securities  and  other  financial  assets 
who  is  not  an  interested  person,  as 
defined  in  section  2{a)(19)  of  the  Act.  of 
the  Common  or  Collective  Trust  Fund  or 
any  affiliate  thereof  except  the  Merging 
Company;  and 

(6)  Current  Fair  Market  Value  means 
the  current  market  price  of  securities  or 
similar  investments  determined  in 
accordance  with  rule  17a-7(b) 

(§  270.1 7a-7fb))  under  the  Act  or.  if 
market  quotations  are  not  readily 
available,  the  fair  value  of  such 
investments. 

By  the  Commission 
Dated;  November  8   ,.;OUi. 
.Margaret  H,  McFarland, 

Deputy  Spcretaiy 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-25258:  File  No.  S7-2(M}1] 

RIN  3235-AI35 

Actively  Managed  Exchange-Traded 
Funds 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Concept  release:  request  for 

comments. 


SUMMARY:  The  Commission  is  seeking 
comment  on  various  issues  relating  to 
actively  managed  e.xchange-traded 
funds  C'ETFs").  All  existing  ETFs  are 
based  on  various  equity  market  indices. 
An  actively  managed  ETF  would  not 
track  an  index.  This  type  of  ETF 
currently  does  not  exist,  and  the 
Commission  is  interested  in  public 
comments  on  this  concept  to  help 
inform  the  Commission's  consideration 
of  anv  proposals  for  activelv  managed 
ETFs' 

DATES:  Comments  must  be  submitted  on 
or  before  January  14,  2002. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  send  three 
copies  of  the  comment  letter  to  Jonathan 
G.  Katz.  Secretarv.  Commission,  450 
Fifth  Street,  NVV.' Washington,  DC 
20549-0609  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rulp-commpnts@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-20-01.  and  comments  submitted 
by  E-mail  should  include  this  file 
number  in  the  subject  line  Cnmm«^nt 
letters  received  will  be  available  for 
public  inspection  and  copying  in  the 
Com.missions  Public  Reference  Room. 
450  Fifth  Street,  N\V,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commissions  Internet  web  site 
lhttp//v\-w\v.spc.govi.  The  Commission 
does  not  edit  personal  identifying 
information,  such  as  names  or  E-mail 
addresses,  from  electronic  submissions. 
Submit  only  the  information  you  wish 
to  make  publiclv  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W  Mundt.  Senior  Special 
Counsel,  or  Nadva  B.  Rovtblat.  Assistant 
Director,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management, 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506) 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I   Inlniduc  tion 

.A  1  he  Popularity  of  ETFs 


B.  What  Are  ETFs? 

C.  The  Purpose  of  the.Concept  Release 

II.  Background 

A.  The  Development  of  Existing  ETFs 

1.  ETFs  Organized  as  UITs 

2.  ETFs  Organized  as  Open-End  Funds 

B.  How  Existing  ETFs  Operate 

1.  Secondary  Market  Trading 

2.  Arbitrage  Opportunities 

C.  Reported  Uses  and  Benefits  of  Existing 
ETFs 

1.  ETFs  as  a  Tool  for  Individual  Investors 

2.  The  llses  of  ETFs  for  Institutional 
Investbrs 

3.  The  Efficiency  of  ETFs 

III.  The  Concept  of  an  Actively  Managed  ETF 
rv.  Areas  fcr  Comment 

A.  Index-Based  ETFs  vs.  Activelv  Managed 
ETFs 

B.  Operational  Issues  Relating  to  Actively 
Managed  ETFs 

1.  Transparency  of  an  ETF's  Portfolio 

2.  Liquidity  of  Securities  in  an  ETF's 
Portfolio 

3.  Other  Operational  Issues 

C.  Uses,  Benefits  and  Risks  of  Actively 
Managed  ETFs 

D.  Exemptive  Relief  from  the  Investment 
Compenv  Act  for  Activelv  Managed 
ETFs 

1 .  Relief  for  ETFs  to  Redeem  Shares  in 
Large  Aggregations  Only 

2.  Relief  for  ETF  Shares  to  Trade  at 
Negotiated  Prices 

3.  Relief  for  In-Kind  Transactions  between 
an  ETF  and  Certain  Affiliates 

4.  Relief  for  Certain  ETFs  to  Redeem  Shares 
in  More  Than  Seven  Days 

E.  Poterrtial  New  Regulatory  Issues 

1.  Potential  Discrimination  Among 
Shareholders 

2.  Potential  Conflicts  of  Interest  for  an 
ETF's  Investment  Adviser 

3.  Prospectus  Delivery  in  Connection  with 
Secondary  Market  Purchases 

F.  The  Concept  of  an  Actively  Managed 
ETF  as  a  Class  of  a  Mutual  Fund 

1.  Multiple  Class  Open-End  Funds 

2.  An  Index-Based  ETF  as  a  Class  of  an 
Existing  Open-End  Fund 

3.  ETF  Class  of  an  Actively  Managed  Open- 
End  Fund 

V.  Solicitation  of  Additional  Comments 

I.  Introduction 

A.  The  Popularity  of  ETFs 

The  growing  interest  in  exchange- 
traded  funds  ("ETFs")  is  one  of  the 
notable  developments  in  the  area  of 
investment  management  over  the  past 
few  years.  During  the  year  2000,  the 
number  of  ETFs  increased  from  30  to  80, 
and  the  amount  of  assets  held  by  ETFs 
nearly  doubled  from  S34  billion  to  $66 
billion.'  While  the  total  amount  of  ETF 
assets  at  the  end  of  2000  was  still 
relatively  small  when  compared  to  the 


approximately  S4  trillion  of  assets  in 
equity  open-end  investment  companies 
("open-end  funds  "  or  "mutual  funds"), 
ETF  assets  were  much  closer  to  the  S89 
billion  of  total  assets  invested  in  unit 
investment  trusts  ("UITs")  and  the  S135 
billion  of  total  assets  invested  in  closed- 
end  investment  companies  ("closed-end 
funds"). ^  Moreover,  during  the  first 
three  quarters  of  2001.  net  new- 
investment  in  ETFs  amounted  to 
approximately  S24  billion,  as  compared 
to  approximately  Si  3  billion  for  equity 
mutual  funds. '  By  the  end  of  September 
2001.  shareholders  had  invested  more 
than  S64  billion  in  a  total  of  92  ETFs.-* 
Trading  in  ETF  shares  reportedly  has 
accounted  for  as  much  as  two-thirds  of 
the  dailv  volume  on  the  American  Stock 
Exchange  ("AMEX").^ 

B.  What  Are  ETFs^ 

ETFs  are  investment  companies  that 
are  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  open- 
end  funds  or  LTTs.*^-  Unlike  typical 
open-end  funds  or  UITs.  ETFs  do  not 
sell  or  redeem  their  individual  shares 
("ETF  shares")  at  net  asset  value 
("NAV").-  Instead,  ETFs  sell  and 
redeem  ETF  shares  at  NAV  only  in  large 
blocks  (such  as  50.000  ETF  shares).  In 
addition,  national  securities  exchanges 
list  ETF  shares  for  trading,  which  allows 
investors  to  purchase  and  sell 
individual  ETF  shares  among 
themselves  at  market  prices  throughout 
the  day.  ETFs  therefore  possess 


'  Investment  CjDmpany  Institute  ("ICI"). 
Exchange-Traded  Funds  Statistical  Collection.  Feb. 
8.  2001.  Except  for  thi.s  ICI  release,  the  ICI  statistical 
releases  cited  in  this  concept  release  may  be  found 
under  "Cuirent  Statistical  Releases"  or  "Additional 
Statistical  Releases"  at  http://www.ici,org/ 
facts  Rguras/. 


-\l'.\.  Trfnda  in  Mutual  Fund  Investing  luly  2001 , 
.■\UK  30.  2001  (for  year-end  2000  mutual  fund 
assets);  L'nit  Investment  Trust  Data  luly  2001.  Aug. 
21 .  2001  (for  year-end  2000  L  IT  assets):  Closed-End 
Fund  Assets.  1990-2000  (for  year -end  2000  closed- 
end  fund  assets). 

^  ICI.  Exchange-Traded  Fund  Assets.  Oct.  19, 
2001  (for  third  quarter  2001  net  investment  in 
ETFs);  ICI.  Exchange-Traded  Fund  Assets  June  2001. 
luly  24,  2001  (for  second  quarter  2001  net 
investment  in  ETPs);  ICI.  Exchange-Traded  Fund 
Assets  .March  2001.  Apr  26.  2001  (for  first  quarter 
2001  net  investment  in  ETFs);  and  ICI.  Trends  in 
Mutual  Fund  Investing  Septeml>er  2001.  Oct.  29. 
2001  (for  ypartn-date  net  investment  in  mutual 
funds  through  third  quarter  2001). 

*  ICI,  Exchange-Traded  Fund  Assets.  Oct.  19, 
2001. 

■  .^aron  Lucchetti  and  Ken  Brown,  Spiders  and 
WEBS  .Amex  Is  Back,  Thanks  To  a  Tradable  Variety 
of  Index  Mutual  Funds.  Wall  St.  )..  Feb.  22.  2000, 
at  Al. 

*  Section  5(a)(1)  of  the  Act  defines  an  open-end 
fund  as  an  investment  company  that  is  a 
management  rompanv  which  otTers  or  has 
outstanding  anv  redeemable  security  of  which  it  is 
the  issuer  15  L  S.C.  80a-5(a)(l).  Section  4(2)  nf  the 
Act  defines  a  LUT  as  an  investment  company  that 
is  organized  under  a  trust  indenture  or  similar 
instrument,  that  does  not  have  a  board  of  directors, 
and  that  issues  only  redeemable  seturities,  each  of 
which  represents  an  undivided  interest  in  a  unit  of 
specified  securities.  15  U.S.C.  80a-4(2). 

"The  .NAV  of  a  share  of  an  investment  company 
is  equal  to  the  value  of  the  investment  company's 
total  assets,  minus  liabilities,  divided  by  the 
number  of  outstanding  shares. 
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characteristics  of  traditional  open-end 
funds  and  UITs,  which  issue 
redeemable  shares,  and  of  closed-end 
funds,  which  generally  issue  shares  that 
trade  at  negotiated  prices  on  national 
securities  exchanges  and  are  not 
redeemable."  A  fundamental 
characteristic  of  all  existing  ETFs  traded 
in  the  United  States  is  that  they  are 
based  on  specific  domestic  and  foreign 
market  indices.  An  "index-based  ETF" 
seeks  to  track  the  performance  of  an 
index  by  holding  in  its  portfolio  either 
the  contents  of  the  index  or  a 
representative  sample  of  the  securities 
in  the  index. 

C.  The  Purpose  of  the  Concept  Release 

Recently,  the  concept  of  an  "activelv 
managed  ETF"  has  attracted  significant 
attention,  even  though  manv  of  the 
details  regarding  the  potential 
operations  of  actively  managed  ETFs  are 
apparently  still  in  development.''  Unlike 
an  index-based  ETF.  an  actively 
managed  ETF  would  not  seek  to  track 
the  return  of  a  particular  index  by 
replicating  or  sampling  index  securities. 
Instead,  an  actively  managed  ETF's 
investment  adviser  could  select 
securities  consistent  with  the  ETF's 
investment  objectives  and  policies 
without  reference  to  the  composition  of 
an  index. 

Because  of  their  unique  operations, 
index-based  ETFs  first  must  applv  to  the 
Commission  to  obtain  exemptive  relief 
from  certain  provisions  of  the  Act.  For 
example,  exemptive  relief  is  necessarv 
for  index-based  ETFs  to  redeem  ETF 
shares  only  in  large  aggregations  and  for 
ETF  shares  to  trade  at  negotiated  prices 
in  the  secondary  market.  An  activelv 
managed  ETF  also  would  be  required  to 
obtain  exemptive  relief  from  the  Act. 

Before  we  can  grant  the  exemptions 
necessary  to  permit  the  introduction  of 
actively  managed  ETFs,  we  must 
conclude  that  the  exemptions  are  in  the 


"Section  5(a)(2)  of  the  .Act  defines  a  closed-end 
fund  as  any  management  company  other  than  an 
open-end  company  15  U.S.C.  80a-5(a)(2) 

^See.  e.g..  Anthony  Ragozino  and  Charlie  I 
Gambino.  Actively-Managed  Exchange  Traded 
Funds  Coming  Soon  to  a  Market  Sear  You'.  8 
Investment  Lawyer,  No.  5,  Mav  2001.  at  3  ("market 
professionals  on  Wall  Street  larel  scrambling  to 
make  (actively  managed  ETFs]  available  in  the 
l!nited  Stales");  Dan  Weil.  Exchange-traded  Funds 
Boosts  AMEX  GroHf/i.  The  Palm  Beach  Post.  Mar 
9,  2001.  at  2D  (reporting  that  AMEX  president  says 
AMEX  will  probably  begin  trading  activelv 
managed  ETFs  within  12  to  18  months);  Yuka 
Hayashi.  New  Ceneration  of  ETFs  on  Horizon,  Wall 
St.  I  Europe.  Sept  26.  2000.  at  16  (reporting  that 
fund  companies  are  'pouring  monev  into 
development    of  actively  managed  ETFs);  .Aaron 
Lucchetti.  Firms  May  Explore  Funds  that  Trade  on 
Stock  Markets.  Wall  St  )..  May  16,  2000.  al  C21 
(reporting  that  AMEX  official  says  about  six  mutual- 
fund  companies  are  interested  in  launching  activelv 
managed  ETFs) 


public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  ■"  As  part  of  this  process,  we 
are  issuing  this  release  to  seek  comment 
from  the  public  regarding  the  concept  of 
actively  managed  ETFs.  We  expect  that 
this  concept  release  will  generate 
comments  and  ideas  from  a  wide  range 
of  parties,  including  individual  and 
institutional  investors,  shareholder 
organizations,  financial  planners, 
investment  advisers,  fund  organizations, 
market  makers,  arbitrageurs.  ETF 
sponsors,  and  national  securities 
exchanges.  Our  goal  is  to  gain  a  better 
understanding  of  the  various 
perspectives  on  the  concept  of  actively 
managed  ETFs  We  then  will  be  able  to 
evaluate  better  any  proposals  for  these 
types  of  products  as  they  are  presented 
to  us  through  the  exemptive  process  on 
a  case-by-case  basis. 

II.  Background 

A.  The  Development  of  Existing  ETFs 
1  ETFs  Organized  as  UITs 

In  lanuary  1993.  a  subsidian'  of  the 
AMEX  introduced  the  first  ETF  "the 
SPDR  Trust,  The  SPDR  Trust,  which 
issues  ETF  shares  referred  to  as  SPDRs 
(pronounced  "spiders  "),  is  a  UIT  that 
tracks  the  Standard  &  Poor's  500 
Composite  Stock  Price  Index  ('S&P  500 
Index")  by  holding  substantially  all  of 
the  securities  in  the  S&P  500  Index  in 
substantialh  the  same  \\eightings  as  in 
the  S&P  500  Index  The  trustee  adjusts 
the  portfolio  of  the  SPDR  Trust  only  to 
reflect  changes  in  the  composition  of  the 
S&P  500  Index." 

In  order  to  offer  SPDRs,  the  SPDR 
Trust  obtained  exemptions  from  various 
provisions  of  the  Act.'-  Among  other 
things,  the  exemptions  allow  the  SPDR 
Trust  to  redeem  SPDRs  in  large 
aggregations  only.  SPDRs  to  trade  at 
negotiated  prices  in  the  secondary 
market,  dealers  to  sell  SPDRs  to 
purchasers  in  the  secondan-  market 
unaccompanied  by  a  prospectus  (when 
prospectus  delivery  is  not  required  b\' 
the  Securities  Act  of  1933  ("Securities 
Act")),  and  certain  affiliated  persons  of 
the  SPDR  Trust  to  deposit  securities 
into,  and  receive  securities  from,  the 
SPDR  Trust  in  connection  with  the 
purchase  and  redemption  of  large 


'"15U,SC80a-6(c) 

' '  Because  the  structure  of  a  LTT  does  not  include 
the  means  of  providing  management,  the  UIT 
portfolio  is  relatively  fixed,  and  elimination  and 
substitution  of  securities  only  takes  place  under 
unusual  circumstances  However,  a  UIT  that  tracks 
an  index  (like  the  SPDR  Trust)  may  make 
adjustments  to  its  portfolio  to  ensure  that  the 
portfolio  continues  lo  replicate  the  index 

''SPDR  Trust.  Series  1.  Investment  Companv  Ac1 
Rel.  Nos.  18959  (Sept.  17.  1992)  (notice)  and  19055 
(Oct.  26.  1992)  (order)  ("SPDR  Order") 


aggregations  of  SPDRs.  Since  the 
introduction  of  SPDRs,  ETF  sponsors 
have  launched  three  additional  ETFs 
organized  as  UITs.  The  MID  CAP  SPDR 
Trust  tracks  the  Standard  &  Poor's 
("S&P")  MidCap  400  Index;  the 
Diamonds  Trust  (which  issues  units 
known  as  "Diamonds")  tracks  the  Dow 
Jones  Industrial  Average;  and  the 
Nasdaq-100  Trust  (which  issues  units 
known  as  "Cubes")  tracks  the  Nasdaq- 
100  Index.  Each  of  these  ETFs  obtained 
exemptive  relief  similar  to  the  relief 
granted  to  the  SPDR  Trust. 

2.  ETFs  Organized  as  Open-End  Funds 

In  March  1996  ETF  sponsors 
introduced  the  first  two  ETFs  organized 
as  open-end  funds.  The  CountrvBaskets 
Index  Fund.  Inc..  advised  bv  Deutsche 
Morgan  Grenfell/C  [.  Lawrence  Inc., 
consisted  of  different  portfolios 
("series")  that  tracked  various  country- 
indices  of  the  Financial  Times/S&P 
Actuaries  World  Indices    '  The  Foreign 
Fund.  Inc..  advised  by  BZW  Barclays 
Global  Fund  Advisers  (   Barclavs"). 
offers  series  that  track  various  Morgan 
Stanley  Capital  International  (■"MSCI") 
countn'  indices  '•♦  These  ETFs  obtained 
exemptions  from  various  provisions  of 
the  Act  that  were  generally  analogous  to 
the  exemptions  obtained  bv  the  ETFs 
organized  as  UITs.''' 

Many  ETFs  organized  as  open-end 
funds  replicate  the  holdings  of  their 
corresponding  indices  to  track  the 
performance  of  the  indices.  However, 
because  ETFs  organized  as  open-end 
funds  employ  investment  advisers, 
some  of  these  ETFs  instead  mav  use 
"sampling  strategies"  to  track  the 
performance  of  an  index.  Using  a 
sampling  strategy,  an  investment 
adviser  can  construct  a  portfolio  that  is 
a  subset  of  the  component  securities  in 
the  corresponding  index,  rather  than  a 
replication  of  the  index.  The  investment 
adviser  also  may  acquire  securities  for 
the  ETF  portfolio  that  are  not  included 
in  the  corresponding  index.  While  these 
ETFs  still  seek  to  track  the  performance 
of  their  respective  indices,  thev  have 
greater  fiexibility  in  accomplishing  that 
goal  In  addition.  ETFs  that  are  open- 
end  funds  are  not  prohibited  from 
participating  in  securities  lending 


'^The  Countr>  Baskets  Index  Fund.  Inc.  ceased 
operations  in  .March  1997  and  deregistered  as  an 
investment  company  in  1998. 

'*The  shares  issued  by  The  Foreign  Fund  were 
known  as  "World  Equity  Benchmark  Shares  "  or 
"WXBs  "  The  ETF  recently  was  renamed  IShares 
Inc..  and  the  shares  are  now  known  as  "iShares  "" 

'*The  CountryBaskets  Index  Fund.  Inc.. 
Investment  Companv  Act  Rel.  Nos.  21736  (Feb.  6. 
1996)  (notice)  and  21802  (Mar  5,  1996)  (order);  The 
Foreign  Fund.  Inc.  investment  Companv  .\ct  Rel. 
Nos.  21737  (Feb.  6,  1996)  (notice)  and  21803  (Mar. 
5.  1996)  (order). 
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programs  or  from  using  futures  and 
options  in  achieving  their  investment 
objectives.  The  revenue  generated  by 
these  activities  may  help  the  ETF  to 
offset  expenses  that  otherwise  could 
cause  the  performance  of  the  ETF  to  lag 
behind  the  performance  of  its  index 
(because  an  index  does  not  have  any 
expenses).  Eighty-eight  of  the  92  ETFs 
in  existence  at  the  end  of  September 
2001  were  organized  as  open-end 
hinds. '^ 

B  How  Existing  ETFs  Operate 

Regardless  of  the  organizational 
structure  of  an  ETF,  all  existing  ETFs 
operate  in  essentially  the  same  manner 
Unlike  typical  open-end  funds  or  UITs. 
ETFs  issue  shares  only  in  large 
aggregations  or  blocks  (such  as  50.000 
ETF  shares)  called  "Creation  Units."  An 
investor,  usually  a  brokerage  house  or 
large  institutional  investor,  may 
purchase  a  Creation  Unit  with  a 
"Portfolio  Deposit"  equal  in  value  to  the 
aggregate  N  AV  of  the  ETF  Shares  in  the 
Creation  Unit.  The  investment  adviser 
or  sponsor  of  the  ETF  announces  the 
contents  of  the  Portfolio  Deposit  at  the 
beginning  of  each  business  day.  The 
Portfolio  Deposit  generally  consists  of  a 
basket  of  securities  that  mirrors  the 
composition  of  the  ETF's  portfolio. 
Because  the  purchase  price  of  the 
Creation  Unit  must  equal  the  NAV  of 
the  underlying  ETF  shares,  the  required 
Portfolio  Deposit  generally  also  includes 
a  small  amount  of  cash  to  account  for 
the  difference  between  the  value  of  the 
basket  of  securities  and  the  NAV  of  the 
ETF  shares  The  value  of  a  Creation  Unit 
typically  exceeds  several  uiillion 
dollars.  After  purchasing  a  Creation 
Unit,  the  investor  may  hold  the  ETF 
shares,  or  sell  some  or  all  of  the  ETF 
shares  to  investors  in  the  secondary 
market. 

1.  Secondary  Market  Trading 

Like  operating  companies  or  closed- 
end  funds.  ETFs  register  offers  and  sales 
of  shares  under  the  Securities  Act  and 
list  their  ETF  shares  for  trading  on  a 
national  securities  exchange  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  As  with  any  listed 
security,  investors  also  may  trade  ETF 
shares  in  off-exchange  transactions.  In 
either  case,  ETF  shares  trade  at 
negotiated  prices.  The  development  of 


"  ETFs  orjjanized  as  open-end  funds  include  the 
Select  Sector  SPDR  Trust,  consisting  of  series  that 
track  various  SAP  sector  indices:  iShares  Inc  and 
iShares  Trust,  consisting  of  series  that  domestic  and 
foreign  equity  indices  compiled  by  S&P,  t)ow  Jones 
&  Company.  Inc  (  "Dow  lones").  Frank  Russell  & 
Cx)  .  and  MSCl.  and  streetTRACKS  Senes  Trust, 
consisting  of  series  that  track  indices  compiled  bv 
Dow  Jones.  Morgan  Stanley  Dean  Witter,  and 
FORTUNE 


the  secondary  market  in  ETF  shares 
depends  upon  the  activities  of  the 
exchange  specialist  assigned  to  make  a 
market  in  the  ETF  shares  and  upon  the 
willingness  of  Creation  Unit  purchasers 
to  sell  ETF  shares  in  the  secondar}' 
market 

ETF  shares  purchased  in  the 
secondary  market  are  not  redeemable 
from  the  ETF  except  in  Creation  Unit 
aggregations.  If  an  investor  presents  a 
Creation  Unit  to  the  ETF  for 
redemption,  the  redeeming  investor 
receives  a  "Redemption  Basket,  '  the 
contents  of  which  are  identified  by  the 
ETF  investment  adviser  or  sponsor  at 
the  beginning  of  the  day.  The 
Redemption  Basket  (usually  the  same  as 
the  Portfolio  Deposit)  consists  of 
securities  and  a  small  amount  of  cash. 
As  with  purchases  from  the  ETF, 
redemptions  from  the  ETF  are  priced  at 
NAV  (i.e.,  the  value  of  the  Redemption 
Basket  is  equal  to  the  NAV  of  the  ETF 
shares  in  the  Creation  Unit).  An  investor 
holding  fewer  ETF  shares  than  the 
amount  needed  to  constitute  a  Creation 
Unit  may  dispose  of  those  ETF  shares 
only  by  selling  them  in  the  secondary 
market.  The  investor  receives  market 
price  for  the  ETF  shares,  which  may  be 
higher  or  lower  than  the  NAV  of  the 
ETF  shares.  The  investor  also  pays 
customary  brokerage  commissions  on 
the  sale. 

2  Arbitrage  Opportunities 

Because  of  arbitrage  opportunities 
inherent  in  the  ETF  structure,  ETF 
shares  generally  have  not  traded  in  the 
secondarv  market  at  a  significant 
premium  or  discount  in  relation  to 
NAV  If  ETF  shares  begin  to  trade  at  a 
discount  (i.e.,  a  price  less  than  NAV), 
arbitrageurs  may  purchase  ETF  shares  in 
the  secondary  market  and,  after 
accumulating  enough  shares  to  equal  a 
Creation  Unit,  redeem  them  from  the 
ETF  at  NAV,  and  thereby  acquire  the 
more-valuable  securities  in  the 
Redemption  Basket  In  purchasing  the 
ETF  shares,  arbitrageurs  create  greater 
market  demand  for  the  shares,  which 
may  raise  the  market  price  to  a  level 
closer  to  NAV.  If  ETF  shares  trade  at  a 
premium  (i.e..  a  price  greater  than 
NAV),  arbitrageurs  may  purchase  the 
securities  in  the  Portfolio  Deposit,  use 
them  to  obtain  the  more-valuable 
Creation  Units  from  the  ETF  and  then 
sell  the  individual  ETF  shares  in  the 
secondary  market  to  realize  their  profit. 
As  the  supply  of  individual  ETF  shares 
available  in  the  secondary  market 
increases,  the  price  of  the  ETF  shares 
may  fall  to  levels  doser  to  NAV.  An 
exchange  specialist  designated  to 
maintain  a  market  in  the  ETF  shares 
also  works  to  provide  appropriate 


amounts  of  shares  in  the  secondary 
market  in  response  to  supply  and 
demand. 

In  addition,  because  the  ETF 
investment  adviser  or  sponsor 
announces  the  identities  of  the 
securities  in  the  Portfolio  Deposit  and 
Redemption  Basket  each  day, 
arbitrageurs  also  may  decide  to  engage 
in  arbitrage  transactions  based  on  their 
need  for  particular  securities  (for 
example,  to  replace  borrowed  securities 
that  the  arbitrageur  previously  sold 
"short")  or  on  their  own  assessment  of 
the  relative  value  of  the  Portfolio 
Deposit  or  Redemption  Basket  in 
comparison  to  the  price  of  the  ETF 
shares.  As  an  apparent  result  of  this 
arbitrage  discipline,  ETF  sponsors  and 
market  participants  report  that  the 
average  deviation  between  the  daily 
closing  price  and  the  daily  NAV  of  ETFs 
that  track  domestic  indices  is  generally 
less  than  2%.'"  With  respect  to  ETFs 
that  track  certain  foreign  indices,  the 
deviations  may  be  more  significant.'^ 

C.  Reported  Uses  and  Benefits  of 
Existing  ETFs 

In  exemptive  applications  to  permit 
the  operations  of  ETFs,  applicants  have 
argued  that  ETFs  provide  investors  and 
the  markets  with  a  number  of  benefits. 
First,  applicants  have  argued  that  ETFs 
provide  investors  with  the  opportunity 
to  invest  in  a  diversified  basket  of 
securities  through  the  purchase  of  a 


''See,  e.g.  Second  .■Kmendpd  and  Restated 
Application  of  Barclays  Global  Fund  Advisors,  File 
No  812-11600.  filed  May  11.  2001  CBarclays 
Application  ")  at  57-58  (stating  that  average 
deviations  between  the  daily  closing  price  and  the 
daily  NAV  of  fTTF  shares  of  ETFs  tracking  domestic 
indices  range  from  a  premium  of  .05%  to  a  discount 
of  .02%).  Persons  may  obtain  copies  of  applications 
cited  in  this  concept  release  for  a  fee  from  the 
Commission's  Public  Reference  Branch.  450  5th 
Street.  N\V..  Washington.  DC  20549-0102 
(telephone  202/942-8090) 

See  also  )ohn  Spence.  Solomon  Releases  ETF 
Premium/Discount  Study,  indexfunds  com.  Oct.  23. 
2000  (reporting  that  a  Salomon  Smith  Barney  study 
of  the  trading  of  ETF  shares  found  that  shares  of 
ETFs  tracking  domestic  indices  had  an  average  bid 
price  that  was  a  .17%  discount  to  the  ETFs 
respective  estimated  intra-day  NAVs.  as  recorded  at 
random  points  during  the  trading  days  in 
September  2000).  at  http://www.indexfunds.com/ 
Pfarticles/20001023  SSMBstudy  iss  etf  (S.htm. 

■•"  See  e  g..  Barclays  Application  at  36  (stating 
thai  the  Malaysia  (Free)  WEBs  Index  Fund  traded 
at  wider  spreads  to  ,\AV  following  the  imposition 
of  capita)  controls  by  the  Malaysian  government  in 
1998) 

See  also  Memorandum  in  Support  of  Hearing 
Request  filed  by  Fund  Democracy.  LLC,  and  the 
Consumer  Federation  of  America  with  respect  to 
the  Barclays  Application  (arguing  that  arbitrage 
opportunities  do  not  ensure  that  the  difference 
tetween  the  market  price  and  NAV  of  ETF  shares 
will  remain  narrow,  and  citing  in  particular  the 
experience  of  ETFs  tracking  various  foreign 
indices),  available  at  http// 
www .  funddemocracy  .com/ 
heanng  request_docs.htm. 
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single  exchange-traded  security.'^  As  a 
result,  investors  can  have  the 
diversification  benefits  of  an  investment 
company  with  the  trading  flexibility  of 
a  stock,  in  addition.  ETF  applicants 
have  stated  that  unlike  closed-end  funds 
(the  traditional  type  of  investment 
company  that  issues  exchange-traded 
shares).  ETFs  can  avoid  the  discounts 
and  premiums  in  market  price  often 
associated  with  closed-end  fund  shares 
by  continually  issuing  and  redeeming 
ETF  shares  in  Creation  Units,  and 
thereby  creating  an  arbitrage 
mechanism. 2° 

1.  ETFs  as  a  Tool  for  Individual 
Investors 

As  the  ETF  marketplace  has 
developed,  individual  investors 
apparently  have  accepted  ETFs  as  an 
index  investment  with  trading 
flexibility.-^'  Certain  individual 
investors  reportedly  invest  in  ETF 
shares  as  a  long-term  investment  for 
asset  allocation  purposes,  while  other 
individual  investors  apparently  trade 
ETF  shares  frequently  as  part  of  market 
timing  investment  strategies.--  For  those 


'"See.  e.g..  Fourth  .^mended  and  Restated 
Application  of  SPDR  Tru.st.  Series  1.  File  No.  812- 
7545.  filed  Aug  7.  1992  ("SPDR  Application"),  at 
42-43.  In  the  SPDR  Application,  applicants  stated 
that  SPDRs  were  developed  in  response  to  the 
suspension  of  trading  in  "index  participants" 
("IPs"),  contracts  of  indefinite  duration  based  on 
the  value  of  a  basket  (index)  of  securities.  See  SPDR 
Application  at  p.  45.  Trading  in  IPs  was  suspended 
after  the  U.S.  Court  of  .Appeals  for  the  Seventh 
Circuit  found  that  IPs  represented  a  futures  contract 
within  the  exclusive  jurisdiction  of  the  Commodity 
Futures  Trading  Commission.  Chicago  Mercantile 
Exchange,  et  al.  v.  Securities  and  Exchange 
CommiF.sian.  et  al..  883  F.2d  537  (7th  Cir.  1989). 
cert  denied  A96  U.S.  93b.  110  S.  Ct.  3214  (1990). 
Because  SPDRs  represented  an  interest  in  an  actual 
portfolio  of  securities.  SPDRs  did  not  present  the 
fiiturity  issues  of  IPs. 

^"See.  e.g..  Fifth  Amended  and  Restated 
Application  of  The  (Bounty-Baskets  Index  Fund.  Inc.. 
File  No.  812-9188.  filed  |une  30.  1995.  at  1 1 

^'  See,  e.g.,  Lee  Barney.  Exchange-Traded  Funds 
Continue  to  Crow  in  2001.  TheStreet.com.  May  16. 
2001  ("The  first  and  foremost  reason  investors  like 
ETFs  is  because,  like  index  funds,  they  offer 
exposure  to  a  variety  of  sectors.   *    *    '.").  at  http:/ 
/www. thestreet.com/funds/funds.1430991. html; 
Lee  Clifford.  All  Your  Stoclis  m  One  Basket. 
Fortune.  Mar.  5.  2001.  at  200  (explaining  how  ETFs 
can  be  useful  of  tracking  an  index,  balancing  a 
portfolio,  or  gaining  exposure  to  a  market  segment): 
Barbara  Eisner  Bayer.  The  Latest  Indexing  Craze, 
Fool. com,  June  27.  2000  ("Perhaps  the  greatest 
benefit  of  ETFs  is  that  investors  will  now  have 
instant  exposure  to  a  diversified  portfolio  of 
stocks"),  al  http://www.fool.com/Scrver/ 
FoolPrint.asp'File+/ddow/2000/ddow000627.htm. 

2- See,  e.g..  .\aTon  Lucchetti.  Tradable  Shares 
Bring  Some  Buzz  to  .Mutuals.  Wall  St.  |..  June  5. 
2000.  at  Rl  (profiling  different  types  of  ETF 
investors):  jerry  Morgan.  FTFs.  .An  Alternative  to 
Index  Funds.  Newsday.  )an.  29.  2000.  at  F05:  John 
Spence.  FBC  Study  Examines  Future  of  ETFs. 
indexfunds.com.  Nov.  6.  2000  (reporting  on  a 
survey  conducted  by  Financial  Re>search 
Corporation  that  found  that  75%  of  retai)  investors 
surveyed  who  either  owned  or  had  inquired  about 


investors  who  trade  more  frequently. 
ETFs  offer  the  ability  to  purchase  and 
sell  ETF  shares  in  the  secondarv  market 
at  a  known  price  anviime  during  the 
trading  day.  to  purchase  ETF  shares  on 
margin,  and  to  sell  ETF  shares  short. 

2.  The  Uses  of  ETFs  for  Institutional 
Investors 

Institutions  also  may  purchase  ETF 
shares  in  the  secondary  market  for  a 
variety  of  reasons.  For  example,  certain 
pension  funds  whose  investment 
restrictions  preclude  investment  in 
index  derivatives  may  instead  invest  in 
ETF  shares.-  *  Other  institutions 
reportedly  prefer  to  hold  ETF  shares 
instead  of  index  futures  because  ETF 
shares  do  not  have  the  margin 
requirements  or  expiration  dates  of 
futures.-"  Some  private  investment 
companies  (such  as  hedge  funds) 
reportedly  employ  ETF  shares  in 
hedging  strategies  by  taking  certain 
short  or  long  positions  in  individual 
securities  of  a  certain  market  sector, 
while  taking  opposite  positions  in  ETF 
shares  tracking  that  sector.-^  Other 
institutional  money  managers  and 
mutual  funds  may  use  ETFs  as  a 
temporary-  means  of  keeping  cash 
invested  in  a  broad  market  segment 
during  transitions  in  investment  strategy 
or  management.-'- 

3.  The  Efficiency  of  ETFs 

ETFs  also  appear  to  attract  investors 
as  a  low-cost  and  tax  efficient 
investment  vehicle. '"  Like  index-based 
mutual  funds  ("index  funds"),  index- 
based  ETFs  are  passively  managed  to 
track  an  index  and  do  not  have 


ETFs  intended  to  use  ETFs  primarily  for  buy-and- 
ho)d  strategies,  while  25%  intended  to  use  ETFs  for 
a  mix  of  long-term  and  trading  strategies),  at  http:' 
/www. indexfunds.com/Pfarticles/ 
20001106  FRCstudy  iss    etf JShtm 

=  '  See.  e.g.  Elgin.  Peggie  R..  SPDB  IVeb  Ensnaret^ 
Both  Active,  Passive  Fund  Managers.  14  Corporate 
Cashflow  Magazine.  No.  13.  Dec.  1993.  at  S. 

■*  See.  e.g.  Barney,  supm  note  21 

-^See.  e.g..  AULson  Bisbey  Colter.  Exchange- 
Traded  Funds  Are  Booming.  Wall  St.  luly  12,  2001. 
at  C19  (noting  also  that  some  hedge  funds  use  ETF 
shares  instead  of  index  futures  to  avoid  licensing 
requirements  of  the  (^mmodity  Futures  Trading 
Commission). 

=*See.  e.g..  Fred  Williams.  Interest  Accelerates: 
ETFs:  Market  up  82%  to  Mearly  S76  Billion. 
Pensions  and  Investments.  Mar.  5.  2001.  at  25. 

-■See.  e.g..  |ohn  Spence.  Betail  Investor 
Perception  of  Exchange-Traded  Funds. 
indexfunds.com,  Feb.  22.  2001  (reporting  on  survey 
conducted  by  Financial  Research  Corporation  that 
found  "tax  efficiency."  "trading  and  tax  flexbility." 
and  "lower  expense  ratios"  to  be  the  three  most 
commonly  cited  reasons  for  potential  interest  in 
ETFs  among  retail  investors),  at  http:// 
ww-w.indexfunds.com/Pfar1icles/ 
20010223  ETF  perception  iss-etf-IS.htm:  Theo 
Francis.  I^avigating  the  New  World  of  ETFs.  Wall 
St.  j..  May  11.  2001.  at  Cl:  Sara  Robinson.  A  Mutual 
Fund  Rival  on  the  Trading  Floor.  N.Y.  Times,  Nov. 
7,  1999.  at  8.  • 


significant  turnover  in  portfolio 
securities.  As  a  result,  ETF  expenses  are 
typically  lower  than  the  expenses  of 
actively  managed  mutual  funds,  which 
generally  have  higher  management  fees 
and  brokerage  expenses  due  to  portfolio 
trading.  In  addition.  ETF  expenses  are 
often  lower  than  the  expenses  of  index 
funds.  Because  most  ETF  shareholders 
purchase  and  sell  ETF  shares  through 
secondary  market  transactions  rather 
than  through  transactions  with  the  ETF. 
ETFs  do  not  have  the  same  degree  of 
shareholder  recordkeeping  and  service 
expenses  as  index  funds.-*'  However,        ' 
investors  who  purchase  and  sell  ETF 
shares  in  secondary-  market  transactions 
pay  brokerage  commissions  in 
connection  with  those  transactions, 
which  can  represent  an  additional  cost 
to  investors  that  is  not  reflected  in  the 
expense  ratio  of  an  ETF. 

With  respect  to  tax  efficiency.  ETFs 
reportedly  offer  advantages  over  manv 
mutual  funds.  When  a  mutual  fund  sells 
portfolio  securities  to  pursue  its 
investment  strategies  or  to  generate  cash 
for  shareholder  redemptions,  the  mutual 
fund  may  realize  capital  gains  if  the 
value  of  the  securities  increased  while 
they  were  in  the  fund  portfolio.  A 
mutual  fund  distributes  accumulated 
capital  gains  to  its  shareholders,  and 
shareholders  generally  must  pay  taxes 
on  those  distributions.  An  ETF  also  ma\ 
accumulate  and  distribute  capital  gains 
to  investors.  However,  like  index  funds, 
an  ETF  may  be  more  tax  efficient  than 
many  mutual  funds  because  of  the  low 
turnover  in  its  portfolio  securities.  In 
addition,  the  ETF  structure  may  allow 
an  ETF  to  avoid  capital  gains  to  an  even 
greater  extent  than  index  funds  Because 
an  ETF  typically  redeems  Creation  Units 
of  ETF  shares  by  delivering  securities  in 
the  Redemption  Basket,  an  ETF  does  not 
have  to  sell  securities  (and  possibly 
realize  capital  gains)  in  order  to  pav 
redemptions  in  cash.-"'  The  Redemption 


-«  See  e.g.  Frederick  P  Gabriel  jr..  ETFs.  May  Be 
Losing  facing  Edge  Some  to  Have  Fees  that  Match 
Top  Funds,  Investment  News,  ,^ug.  27.  2001.  at  3 
(reporting  that  an  analysis  by  Lipper  In' .  found 
only  a  few  examples  of  index  funds  that  are  less 
expensive  than  ETFs  with  the  same  investment 
objective);  Aldo  Svaldi.  ETFs  Take  Aim  at  Ailing 
Mutual  Funds.  The  Denver  Post.  Mar.  4.  2001.  at  |- 
03  (reporting  that  ETFs  that  track  the  larger  L  S 
indices  have  an  average  annual  expense  ratio  of 
.34%.  compared  to  .50%  for  an  index  fund,  and  1 
to  15%  for  an  actively  managed  mutual  fund): 
Aaron  Lucchetti.  Index  Mutual  Funds  Haw  a  Pnce 
War,  Wall  St.  )..  at  C-1 .  May  12.  2000  (noting  that 
ETFs  may  have  expense  advantages  over  index 
funds  because  they  do  not  deal  directlv  with 
individual  investors  through  expensive  telephone 
centers  and  retail  offices) 

■^^  Because  an  ETF  does  not  have  to  maintain  cash 
resert'es  to  pay  redemptions,  an  ETF  also  may  be 
able  to  remain  more  fully  invested  in  the  securities 
of  its  corresponding  index,  which  could  help  an 
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Basket  also  may  include  securities  from 
the  ETF  portfolio  that  have  the  highest 
unrealiztHJ  capital  gains  (i.e  .  securities 
that  have  appreciated  in  value  the  most 
while  in  the  ETF  portfolio).  Because  the 
ETF  mav  he  able  to  eliminate  securities 
with  significant  unrealized  capital  gains 
from  its  portfolio  through  the 
redemption  process,  the  ETF  may  avoid 
realizing  some  capital  gains  if  the  ETF 
needs  to  sell  securities  at  a  later  date  to 
trai  k  its  index. ^° 

in.  The  Concept  of  an  Actively 
Managed  ETF 

As  noted  above,  market  participants 
are  interested  in  developing  an  "actively 
managed  ETF" — an  ETF  with  an 
activelv  managed  portfolio  that  does  not 
seek  to  replicate  the  performance  of  any 
particular  market  index.  Like  existing 
ETFs.  an  actively  managed  ETF  would 
be  registered  under  the  Act  (as  an  open- 
end  fund  rather  than  a  LIIT.  because  a 
UlT  cannot  be  managed)  and  would 
issue  and  redeem  its  shares  only  in 
Creation  Units.  The  ETF  would  list  its 
shares  on  a  national  securities  exchange, 
and  investors  would  trade  the  ETF 
shares  throughout  the  day  at  market 
prices  in  the  secondary-  market.  As  with 
index-based  ETFs,  the  ability  to  buy  and 
redeem  Creation  Units  at  NAV  would 
present  arbitrage  opportunities  if  the 
market  price  of  the  individual  ETF 
shares  deviated  from  NAV. 

Despite  these  general  similarities, 
there  may  be  significant  structural  and 
operational  differences  between  the  two 
tvpes  of  prfiducts.  "  For  example,  it  is 
not  clear  whether  an  actively  managed 
ETF  would  propose  to  inform  investors 
of  the  contents  of  its  portfolio  in  the 
same  mannf*r  as  index-based  ETFs 
(through  the  daily  announcement  of  the 
Portfolio  Deposit  and  Redemption 
Basket).'-'  Because  the  portfolio  of  an 


fn"F  track  its  index  more  effectively  than  some 
index  funds.  See.  eg  .  Albert  B.  Crenshaw,  Funds 
that  Trade  Like  Stocks:  ETFi  Offer  Some 
Adinnta^s  over  Traditional  Mutuals.  Wash.  Post, 
luly  9.  2000.  at  H02 

'"See  eg  .  Karen  Damato.  Tax  Advantages  Are 
Promised  bv  Fund  Rivals.  Wall  .St.  |.,  .Sept.  1.  2000, 
at  C^l:  Da^en  McDowell.  Exchange-Traded  Funds 
.^re  Tax-Efficient,  but  S'ot  Tax  Perfect, 
TheStreet.com,  Aug.  22.  2000.  at  http:// 
www  thestrpet.rom/funds/deardagen/ 
1049339  html 

"  .^s  noted  above,  many  of  the  details  regarding 
the  potential  operations  of  an  actively  managed  ETF 
are  apparently  in  development.  See.  e.g..  Andrew 
(Jreene.  AMEX  Plans  Active  Exchange-Traded 
Fund.  Mutual  Fund  .\^arkel  \ews.  Aug.  14.  2000 
(quoting  a  fund  industry  observer  who  describes  the 
development  of  an  actively  managed  ETF  as  "the 
financial  industry's  equivalent  of  the  space  program 
back  in  the  19t>0s'  and  states  thai  fund  companies 
and  exchanges  are  s<:rambhng  to  develop  something 
without  kiiuwmg  what  it  will  lcx>k  like). 

"  See,  eg..  Dagen  McDowell,  \on-Index 
Exchange-Traded  Funds  on  the  Horizon, 


actively  managed  ETF  likely  would 
change  more  frequently  and  in  less 
foreseeable  ways  than  the  portfolio  of  an 
index-based  ETF.  it  is  not  clear  how  or 
whether  an  actively  managed  ETF 
would  propose  to  communicate  intra- 
day  changes  to  investors."  This 
potential  for  less  transparency  in  the 
portfolio  holdings  of  an  actively 
managed  ETF  may  make  the  process  of 
creating  and  redeeming  Creation  Units 
more  difficult  or  present  greater 
investment  risk  for  arbitrageurs.  As  a 
result,  an  actively  managed  ETF  could 
have  a  less  efficient  arbitrage 
mechanism  than  index-based  ETFs, 
which  could  lead  to  more  significant 
premiums  or  discounts  in  the  market 
price  of  its  shares. 

In  addition  to  potential  operational 
differences,  an  actively  managed  ETF 
may  not  have  the  same  uses  and  benefits 
as  those  associated  with  index-based 
ETFs.  As  described  above,  many  of  the 
uses  of  existing  ETFs.  particularly  for 
institutional  investors,  relate  to  the  fact 
that  ETF  shares  serve  as  a  proxy  for  an 
index,  which  would  not  be  the  case  for 
ETF  shares  of  actively  managed  ETFs.  In 
addition,  an  actively  managed  ETF  may 
have  greater  turnover  in  its  portfolio 
securities,  which  could  result  in  higher 
expenses  and  less  tax  efficiency  than 
index-based  ETFs."* 

We  need  to  consider  carefully 
whether  actively  managed  ETFs  are  in 
the  public  interest  and  consistent  with 
the  protef:tion  of  investors  and  the 
purposes  of  the  Act  before  we  grant  the 
relief  necessary  to  allow  for  the 
introduction  of  these  products.  To 
facilitate  this  process,  we  are  seeking 
public  comment  on  a  wide  range  of 
issues  posed  by  the  possible 
introduction  of  actively  managed  ETFs. 
In  addition  to  the  specific  questions 
outlined  in  the  following  sections,  we 
seek  comment  on  these  broad  issues: 


TheStreel.ccm.  Mav  16.  2000  ("a  stumbling  block 
to  creating  in  actively  managed  |ETF|  is  the 
Iransparentiy  of  the  underlying  portfolio  •   •   * .  No 
fund  company  or  fund  manager  would  want  to 
reveal  everything  that's  in  a  fund  on  a  regular 
basis .")  at  Uttp://www.thestrBet.com/funds/ 
deardagen/^0643.html. 

' '  See.  e.g..  Lucchetti  and  Brown,  supra  note  5 
(reporting  4>at  for  ^n  actively  managed  ETF  to  be 
priced  contfnuously  throughout  the  day.  the  ETF 
manager  w6uld  have  to  disclose  what  the  ETF  was 
buying  and  selling  during  the  day.  which  most 
active  managers  would  not  wish  to  do). 

^*  See.  e.i  .  Michael  Sanloli,  Great  Pretenders: 
.\ew-fashiaried  "Funds'  .\o  Threat  to  Old  Ones. 
Barron's,  Apr.  9.  2001.  at  F18  (noting  that  some 
observers  db  not  believe  that  actively  managed 
ETFs.  will  offer  the  cost  and  tax  benefits  of  index- 
tiased  ETFs):  Scott  Cooley.  The  Time  Isn't  Right  for 
Actively  Managed  ETFs,  Momingstar.com  (noting 
that  unless  managers  reduce  portfolio  trading,  an 
actively  managed  ETF  would  not  be  a  tax-efficient 
vehicle)  at  http://news.moniingstar.com/doc/ 
article/01. t.3073.00. html. 


•  How  are  actively  managed  ETFs 
likely  to  be  structured,  managed  and 
operated? 

•  How  will  investors  use,  and  benefit 
from,  actively  managed  ETFs? 

•  Would  the  exemptive  relief  that  the 
Commission  has  granted  to  index-based 
ETFs  be  appropriate  for  actively 
managed  ETFs? 

•  Are  there  any  new  regulatory 
concerns  that  might  arise  in  connection 
with  actively  managed  ETFs? 

rV.  Areas  for  Comment 

A.  Index-Based  ETFs  vs.  Actively 
Managed  ETFs 

For  purposes  of  this  release,  we  have 
assumed  that  any  ETF  that  would  not 
seek  to  track  the  performance  of  a 
market  index  by  either  replicating  or 
sampling  the  index  securities  in  its 
portfolio  would  be  an  actively  managed 
ETF.  Thus,  actively  managed  ETFs 
would  include,  for  example,  an  ETF  that 
seeks  to  achieve  a  multiple  (or  the 
reverse)  of  the  performance  of  a  market 
index.  Actively  managed  ETFs  also 
would  include  any  ETF  that,  although  it 
may  be  using  a  market  index  as  a 
benchmark  for  measuring  its 
performance,  pursues  an  investment 
objective  that  is  not  tied  to  the  index. 

Is  this  an  appropriate  way  to 
distinguish  between  index-based  and 
actively  managed  ETFs?  Are  there  any 
reasons  to  distinguish  between  different 
types  of  actively  managed  ETFs?  If  there 
are  different  types  of  actively  managed 
ETFs.  are  there  any  reasons  to  regulate 
the  various  types  differently? 

B  Operational  Issues  Relating  to 
Actively  Managed  ETFs 

The  unique  structure  of  an  ETF — in 
which  investors  can  buy  and  redeem 
Creation  Units  at  NAV,  and  can  sell  and 
purchase  individual  ETF  shares  in  the 
secondary  market  at  market  price — is 
designed,  among  other  things,  to  ensure 
arbitrage  opportunities  that  would 
reduce  any  deviations  between  the  NAV 
and  the  market  price  of  ETF  shares.  The 
expectation  that  the  market  price  of  ETF 
shares  would  track  NAV  (and  the 
performance  of  an  index)  is  important  to 
many  of  the  uses  of  ETF  shares  as  index- 
based  securities.  An  ETF  also  is  thought 
to  offer  advantages  over  a  closed-end 
fund  structure  in  w'hich  discounts  from 
NAV  are  common.  The  existing  ETFs.  as 
a  general  matter,  have  not  experienced 
significant  deviations  between  the  NAV 
and  the  market  price  of  their  ETF 
shares.'"^ 

Is  it  important  that  ETFs  be  designed 
to  enable  arbitrage  and  thereby 


^^  See  supra  note  1 ; 
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minimize  the  probability  that  ETF 
shares  will  trade  at  a  large  premium  or 
discount?  In  considering  whether  to 
grant  the  exemptive  relief  necessar%'  to 
permit  actively  managed  ETFs.  should 
we  be  concerned  about  whether  their 
shares  will  trade  at  a  significant 
premium  or  discount? 

It  appears  that  two  factors  may 
contribute  significantly  to  the 
effectiveness  of  arbitrage  in  the  ETF 
structure — the  transparency  of  an  ETFs 
portfolio  and  the  liquidity  of  the 
securities  in  the  ETFs  portfolio. 

1.  Transparency  of  an  ETFs  Portfolio 

Existing  ETFs  generally  create  and 
redeem  Creation  Units  through  in-kind 
transactions.  At  the  beginning  of  each 
day.  the  investment  adviser  or  sponsor 
of  the  ETF  makes  available  the  identities 
of  the  securities  in  the  Portfolio  Deposit 
and  the  Redemption  Basket  (generally 
through  the  National  Securities  Clearing 
Corporation,  a  clearing  agency  that 
effects  the  sales  and  redemptions  of 
Creation  Units  for  many  ETFs).  These 
baskets  generally  reflect  the  contents  of 
the  portfolio  of  the  ETF  on  that  dav  and 
do  not  change  during  the  day.^*^  In 
addition,  the  listing  exchange  makes 
available  the  current  value  of  the 
Portfolio  Deposit  on  a  per  ETF  share 
basis  at  15  second  intervals  throughout 
the  day  and  disseminates  intra-day 
values  of  the  relevant  index.  This  high 
degree  of  transparency  in  the 
investment  operations  of  an  ETF  helps 
arbitrageurs  determine  whether  to 
purchase  or  redeem  Creation  Units 
based  on  the  relative  values  of  the  ETF 
shares  in  the  secondary  market  and  the 
securities  contained  in  the  ETFs 
portfolio. 

What  level  of  transparency  in 
portfolio  holdings  is  necessary  to  allow 
for  effective  arbitrage  activity  in  the 
shares  of  an  actively  managed  ETF' 
Should  an  actively  managed  ETF  be 
required  to  disclose  the  full  contents  of 
its  portfolio?  Is  it  sufficient  for  an 
actively  managed  ETF  to  disclose  only 
a  .sample  of  its  portfolio  or  the  general 
characteristics  of  its  portfolio?  Can 
effective  arbitrage  occur  without  any 
disclosure  of  the  specific  securities  in 
an  ETFs  portfolio  (j.e  ,  arbitrage  that  is 
based  strictlv  on  the  NAV  and  market 
price  of  ETF  shares)' 

How  frequently  would  the  investment 
adviser  of  an  actively  managed  ETF 
need  to  disclose  the  portfolio  securities 
or  characteristics  of  the  ETF  portfolio? 


Would  an  investment  adviser  need  to 
disclose  intra-day  changes  in  the 
portfolio  of  an  actively  managed  ETF' 
Would  there  be  a  need  to  permit  or 
require  the  specified  Portfolio  Deposit 
or  Redemption  Basket  to  change  during 
the  day  to  reflect  changes  in  the  ETFs 
portfolio'  If  so.  what  type  of  notice 
would  be  necessary'  to  inform  investors 
of  any  changes  to  the  Portfolio  Deposit 
or  Redemption  Basket  in  the  course  of 
a  day'  .Are  intra-day  values  of  the 
Portfolio  Deposit  meaningful  to 
investors  if  investors  do  not  know  the 
contents  of  the  ETF  portfolio? 

Would  frequent  disclosure  of  portfolio 
holdings  lead  to    front  running"  of  the 
ETF  portfolio,  where  other  investors 
would  irade  ahead  of  the  ETF  and  the 
Creation  Unit  purchasers  who  must 
assemble  Portfolio  Deposits'  ^'  Would 
frequent  disclosure  of  portfolio  holdings 
lead  to  "free  riding,"  where  other 
investors  would  mirror  the  investment 
strategies  of  an  actively  managed  ET7 
while  the  ETF  investors  pay  the 
advisor>-  fees?  Would  an  investment 
adviser  to  an  actively  managed  ETF  face 
a  conflict  between  maximizing 
performance  and  facilitating  arbitrage  by 
informing  the  marketplace  of  the 
adviser's  investment  strategies  {e.g.. 
would  there  be  a  reluctance  on  the  part 
of  a  portfolio  manager  to  make  frequent 
adjustments  in  the  portfolio  because  of 
the  possible  impact  on  the  arbitrage 
mechanism)? 

2.  Liquiditv  of  Securities  in  an  ETF's 
Portfolio 

Existing  ETFs  track  various  equit\' 
indices  including  foreign  and  domestic 
indices,  broad-based  indices,  and  sector 
indices.  All  of  the  indices  have 
specified  methodologies  for  selecting 
their  component  securities.  The 
methodologies  generallv  ensure  that  an 
index  consists  of  a  certain  number  of 
component  securities,  and  that  those 
securities  will  have  significant  market 
capitalization  and  will  be  actively 
traded.  Because  ETFs  either  replicate  or 
sample  the  indices,  their  portfolio 
securities  also  should  possess  these 
characteristics.  Effective  arbitrage 
depends  in  part  upon  the  ability  of 
investors  to  readily  assemble  the 
Portfolio  Deposit  for  purchases  of 
Creation  Units  and  to  sell  securities 
received  upon  redemption  of  Creation 
Units.  The  liquidity  of  portfolio 
securities  is  an  important  factor  in  this 
process 


Should  actively  managed  ETFs  be 

limited  to  certain  investment  objectives 

or  policies  that  are  designed  to  ensure 

that  the  portfolio  securities  are 

sufficiently  liquid  to  permit  effective 

arbitrage'  If  so.  what  types  of 

parameters  are  neces.sar\'  to  ensure  that 

an  ETF  invests  in  securities  that  can  be 

readily  purchased  or  sold  by 

arbitrageurs'  Should  an  activelv 

managed  ETF  be  permitted  to  invest  in 

securities  other  than  equit\'  securities? 

Should  an  actively  managed  ETF  be 

permitted  to  invest  in  any  illiquid 

securities  or  securities  that  could  not  be 

included  in  a  Portfolio  Deposit  or 

Redemption  Basket'  Should  an  actively 

managed  ETF  be  prohibited  from 

investing  in  secunties  that  are  not 

registered  under  section  12  of  the 

Exchange  Act'  -^  Should  an  actively 

managed  ETF  be  prohibited  from 

investing  in  securities  that  are  part  of  an 

'unsold  allotment"  within  the  meaning 

of  section  4(3)(C]  of  the  Securities 
Act?  ^5. 

Is  it  necessar\'  for  an  actively  managed 
ETF  to  create  and  redeem  Creation  Units 
through  in-kind  transactions  (rather 
than  cash  transactions)'""'  Would  there 
be  any  consequences  to  permitting  cash 
purchases  and  redemptions  of  Creation 
Units  for  an  actively  managed  ETF' 
Could  the  cash  component  of  a  Portfolio 
Deposit  or  Redemption  Basket  be  used 
to  account  for  portfolio  secunties  that 
could  not  be  included  in  a  Portfolio 
Deposit  or  Redemption  Basket'^' 

3.  Other  Operational  Issues 

What  other  issues  could  cause  an 
actively  managed  ETF  to  operate 
differently  than  an  index-based  ETF' 
Would  the  clearance  and  settlement 
procedures  for  Creation  Unit 
transactions  for  actively  managed  ETFs 
be  the  same  as  for  index-based  ETFs? 
.Are  there  other  operational  issues  that 
could  affect  the  willingness  of  investors 
to  purchase  shares  of  an  actively 
managed  ETF  either  on  the  secondary' 
market  or  in  Creation  Units  from  the 
ETF'  Would  significant  deviations 


"■  Be<  ause  an  index-based  ETF  seeks  to  track  the 
performance  of  an  index,  often  by  replicating  the 
component  securities  of  the  index,  the  ETF 
investment  adviser  or  sponsor  has  no  reservations 
about  informing  the  marketplace  of  the  contents  of 
the  ETF's  portolio. 


''See.  e.g  .  Hayashi.  supra  note  9  (stating  that 
disclosure  of  the  portfolio  of  an  actively  managed 
ETF  could  lead  to  front  running  and  create 
unwanted  demand  for  the  stocks  identified  by  thi 
ETF  for  inclusion  in  its  portfolio). 


"ISli.S.C.  78A 

"15U.S.C  77d(3)(C). 

<°  Though  existing  ETFs  primarily  transact  in- 
kind,  thev  generally  reserve  the  possibility  of  cash 
purchases  and  redemptions  under  certain 
circumstances,  such  as  on  days  when  a  substantial 
rebalancing  of  an  ETF's  portfolio  is  required  See. 
eg..  Barclays  Application  at  23-24  Certain  iShares 
ETFs  that  invest  in  certain  foreign  markets  currently 
effect  creations  and  redemptions  through  cash 
transactions. 

■"  Most  ETFs  currently  reser\e  the  possibility  that 
cash  may  be  substituted  for  certain  securities  in  a 
Portfolio  Deposit  or  Redemption  Basket  under 
unusual  circumstances,  such  as  when  an  investor 
who  purchases  or  redeems  a  Creation  Unit  is  not 
permitted  to  transact  in  particular  securities.  See. 
e.g..  Barclays  Application  at  26-29 


( 
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between  the  market  price  of  shares  of  an 
actively  managed  ETF  and  the  NAV  of 
the  ETF  shares  compromise  the 
operations  of  the  ETF? 

C  Uses.  Benefits  and  Risks  of  Actively 
Managed  ETFs 

As  noted,  in  granting  exemptions 
under  section  6(c).  the  Commission 
must  find  that  the  exemption  is 
necessary-  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.-*-  The 
Commission  is  interested  in  learning 
about  the  ways  in  which  investors  may 
use  actively  managed  ETFs  and  the 
benefits  that  this  new  investment 
product  may  be  expected  to  bring.  The 
Commission  also  is  seeking  comment 
generally  on  any  aspects  of  actively 
managed  ETFs  that  may  be  relevant  to 
the  determination  that  the  Commission 
would  be  making  under  section  6(c). 

In  determining  whether  the  relief  we 
have  granted  to  permit  ETFs  should  be 
expanded  to  permit  actively  managed 
ETFs,  we  think  it  is  appropriate  to 
consider  the  uses  and  benefits  of 
existing  index-based  ETFs.  as  well  as 
any  concerns  regarding  ETFs  generally. 
What  are  the  most  important  uses  and 
benefits  of  index-based  ETFs?  Have 
index-based  ETFs  encountered  any 
problems  of  which  the  Commission 
should  be  aware  in  evaluating  future 
ETF  proposals' ■•'  Are  investors 
confused  about  the  differences  between 
ETFs  and  mutual  funds?  What  measures 
could  be  taken  to  address  any  potential 
investor  confusion'  Does  trading  in  ETF 
shares  have  anv  relation  to  market 
volatility,  and  if  so.  in  what  ways?'''' 
Has  the  introduction  of  ETFs  generallv 
led  to  any  undesirable  consequences  for 
investors? 

With  respect  to  the  potential  for 
actively  managed  ETFs.  should 
investors  expect  that  any  mutual  fund 
could  be  transformed  into  an  ETF.  or 
would  only  certain  types  of  actively 


*•  Sef^  supru  note  10 

*^Sef.  e.g  .  Karen  Damalo  and  Aaron  Lucchetti. 
Critics  Won)'  About  Bisks  of  Exchange-Traded 
Funds.  Wall  St.  )  .  |uly  7.  200<).  at  CI  (reporting  on 
criticism  that  ETFs  may  not  disclose  adequate 
information  about  the  potential  for  ETF  shares  to 
trade  at  a  premium  or  discount  to  NAV). 

**  Sfv  C:arol  Vinzant.  NASDAQQQ:  Trading  in 
"Cubes"  I.S  Skyrocketing,  and  Some  Critics  Fear  the 
Masdaq  100-Based  vehicles  Are  Contributing  to 
Volatility..  Wash  Post.  May  10.  2001.  at  El 
(reporting  thai  some  critics  believe  trading  in  culjes 
has  increased  market  volatilitv) 

But  see  The  0<  tober  1987  Market  Break.  A  Report 
by  the  Division  of  Market  Regulation.  U.S. 
Securities  and  Exchange  C'.ommission.  Feb  1988,  at 
3-18  (suggesting  thai  market  basket  trading  could 
provide  an  additional  layer  of  liquidity  in  the 
market  that  could  reduce  volatilitv). 


managed  portfolios  lend  themselves  to 
the  ETF  structure?  Would  closed-end 
funds  seek  to  convert  into  actively 
managed  ETFs  as  a  possible  means  of 
addressing  discounts  in  share  price?  ^^ 
Why  would  an  actively  managed  ETF  be 
a  desirable  alternative  to  a  mutual  fund 
or  closed-end  fund  that  pursues  the 
same  investment  objectives  or 
strategies? 

What  would  be  the  principal  uses  of 
actively  managed  ETFs  by  investors? 
Would  an  actively  managed  ETF  serve 
primarily  as  a  short-term  trading 
vehicle?  Could  an  actively  managed  ETF 
be  used  to  gain  exposure  to  an  asset 
category  in  a  manner  similar  to  index- 
based  ETFs?  Would  an  actively 
managed  ETF  have  any  role  in  hedging 
strategies?  Would  an  actively  managed 
ETF  appeal  more  to  individual  investors 
or  institutional  investors? 

What  would  be  the  principal  benefits 
of  actively  managed  ETFs?  Would  an 
actively  managed  ETF  possess  the  low 
expenses  and  tax  efficiency  associated 
with  existing  ETFs?  Would  the 
introduction  of  actively  managed  ETFs 
be  detrimental  to  investors,  and  if  so. 
how?  Would  investors  be  confused 
about  the  nature  of  actively  managed 
ETFs?  Could  actively  managed  ETFs 
lead  to  greater  market  volatility?""^'  Is  the 
development  of  actively  managed  ETFs 
important  for  U.S.  financial  institutions 
to  maintain  a  competitive  position  in 
global  securities  markets?^" 

D  Exemptive  Relief  From  the 
Investment  Company  Act  for  Actively 
Managed  ETFs 

Because  of  their  unique  structure, 
ETFs  must  obtain  exemptive  relief  from 
certain  provisions  of  the  Act.  An  ETF 
organized  as  an  open-end  fund  generally 
requests  an  order  (i)  under  section  6(c) 
of  the  Act  granting  relief  from  sections 
2(a)(32)  and  5(a)(1)  of  the  Act  so  that  the 
ETF  may  register  under  the  Act  as  an 


*''See.  p^  .  Aaron  Lucchetti.  In  Closed-ends,  a 
Possible  my  to  Get  Rid  of  Discounts  to  NAV.  Wall 
St.  )..  Apr.  10,  2000.  at  Rl4  (reporting  on  idea  to 
convert  closed-end  funds  to  ETFs  to  eliminate 
discounts  in  share  prices). 

*''See.  p.e.  Andrew  Brent,  SEC  Guidance 
Expected  fijr  Exchange  Funds.  Mutual  Fund  Market 
Nevi/s.  May  28.  2001  (reporting  that  some  analysti, 
believe  .hare  are  several  scenarios  in  which  an 
actively  managed  ETF  could  cause  increased  market 
volatility). 

*'  A  typa  of  actively  managed  e.xchange-tTaded 
investment  company  was  introduced  by  Deutsche 
Bank  in  (lermany  in  November  2000  and  has 
reportedly  experienced  some  success  among  retail 
investors  in  Germany.  See.  eg..  .Stephan  Kueffner. 
Exchange-Traded  Funds  Make  Their  Mark  in 
German  Market.  Capital  Markets  Report.  April  23. 
2001.  .As  a  general  matter,  investment  companies 
that  are  no«  organized  or  created  under  the  laws  of 
the  United  States  carmot  offer,  sell,  or  deliver  shares 
to  investors  in  the  United  States  unless  they  obtain 
an  order  ol  the  Commission.  15  U.S.C.  80a-7(d). 


open-end  fund  and  issue  shares  that  are 
redeemable  in  Creation  Units  only:  (ii) 
under  section  6(c)  granting  relief  from 
section  22(d)  of  the  Act  and  rule  22c- 
1  under  die  Act  to  permit  the  purchase 
and  sale  of  individual  ETF  shares  in  the 
secondary  market  at  negotiated  prices: 
and  (iii)  under  sections  6(c)  and  17(b)  of 
the  Act  granting  relief  from  sections 
17(a)(1)  and  (a)(2)  of  the  Act  to  permit 
in-kind  purchases  and  redemptions  of 
Creation  Units  by  persons  who  may  be 
affiliated  with  the  ETF  by  reason  of 
owning  more  than  5%,  and  in  some 
cases  more  than  25%,  of  its  outstanding 
securities  Certain  ETFs  that  track 
foreign  indices  also  have  obtained  relief 
under  section  6(c)  from  section  22(e)  of 
the  Act  so  that  they  may  satisfy 
redemption  requests  more  than  seven 
days  after  the  tender  of  a  Creation  Unit 
for  redemption  due  to  delivery  cycles 
for  securities  in  the  local  markets. 
Because  actively  managed  ETFs 
necessarily  would  be  organized  as  open- 
end  funds  (rather  than  as  UITs  with 
fixed  portfolios),  these  ETFs  likely 
would  seek  exemptive  relief  from  the 
same  provisions  of  the  Act  as  existing 
ETFs  that  are  organized  as  open-end 
funds.  In  considering  whether  to  grant 
relief  from  each  of  the  sections  outlined 
above  pursuant  to  section  6(c),  the 
Commission  must  find  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act."**  Under 
section  17(b),  the  Commission  may 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidenc;e  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.''^  In  evaluating  any  exemptive 
applications  to  permit  actively  managed 
ETFs,  we  would  assess  whether  these 
exemptive  standards  are  met. 

1.  Relief  for  ETFs  To  Redeem  Shares  in 
Large  Aggregations  Only 

Section  5(a)(1)  defines  an  "open-end 
company  "  as  a  management  investment 
company  that  is  offering  for  sale  or  has 
outstanding  any  redeemable  security  of 
which  it  is  the  issuer.^"  Section  2(a)(32) 
defines  a  redeemable  security  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  its  presentation  to  the  issuer,  is 


*' See  supra  note  10, 
■""IS  use,  80a-17(b) 
''"See  supra  note  6. 


Federal  Register /Vol.  66,  No.  221 /Thursday,  November  15.  2001  /  Proposed  Rules 


57621 


entitled  to  receive  approximately  the 
holder's  proportionate  share  of  the 
issuer's  current  net  assets,  or  the  cash 
equivalent.^'  Because  ETF  shares  are 
not  individually  redeemable,  an  ETF 
requests  relief  to  permit  the  ETF  to 
register  and  operate  as  an  open-end 
fund  and  to  issue  shares  that  are 
redeemable  in  Creation  Units  only. 

In  support  of  the  relief,  ETFs  have 
noted  that  investors  may  redeem  ETF 
shares  in  Creation  Units  from  each  ETF 
ETFs  also  have  noted  that  because  the 
market  price  of  Creation  Units  is 
disciplined  by  arbitrage  opportunities, 
investors  in  ETF  shares  generally  should 
be  able  to  sell  ETF  shares  in  the 
secondary  market  at  approximately  their 
NAV.  ETFs  organized  as  open-end  funds 
have  agreed  as  a  condition  to  the 
exemptive  relief  that  the  ETF  will  not  be 
advertised  or  marketed  as  an  open-end 
fund  or  mutual  fund.  The  prospectuses 
and  advertising  materials  for  ETFs 
prominently  disclose  that  ETT  shares 
are  not  individually  redeemable  and 
that  shareholders  may  acquire  shares 
from  an  ETF  and  tender  those  shares  for 
redemption  to  the  ETF  in  Creation  Units 
only.^' 

Would  actively  managed  ETFs  present 
any  issues  with  respect  to  these 
exemptions  that  do  not  exist  with 
respect  to  index-based  ETFs?  Should  the 
potential  for  more  significant  deviations 
between  the  market  price  of  actively 
managed  ETF  shares  and  the  NAV  of  the 
shares  affect  any  relief  requested  from 
the  definition  of  "redeemable  security  "? 
Are  greater  disclosure  efforts  necessary 
to  address  any  potential  investor 
confusion  regarding  the  nature  of 
actively  managed  ETFs  and  their  shares? 

2.  Relief  for  ETF  Shares  To  Trade  at 
Negotiated  Prices 

Section  22(d),  among  other  things, 
prohibits  a  dealer  from  selling  a 
redeemable  security  that  is  being 
currently  offered  to  the  public  by  or 
through  an  underwriter,  except  at  a 
current  public  offering  price  described 
in  the  prospectus. ^^  Rule  22c-l 
generally  requires  that  a  dealer  selling, 
redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV.^*  Because 
secondary  market  trading  in  ETF  shares 
takes  pl&ce  at  negotiated  prices,  and  not 
at  a  current  offering  price  described  in 
the  prospectus  or  based  on  NAV, 
existing  ETFs  have  obtained  exemptions 
from  section  22(d)  and  rule  22c-l. 


"  15  U  S.C.  80a-2(a)(32) 

^'  See.  eg.  Barclays  Application  at  63-70,  81. 

"15  U.S.C.  808-22(d) 

M17CFR270.22C-1 


In  support  of  their  requests  for  relief 
ETFs  generally  have  noted  that  the 
provisions  of  section  22(d).  as  well  as 
rule  22c-l,  appear  to  be  designed  to 
prevent  dilution  caused  by  certain 
riskless-trading  schemes  by  principal 
underwriters  and  contract  dealers,  to 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices, 
and  to  assure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from 
dealers  offering  shares  at  less  than  the 
published  sales  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price  The  ETFs  submit  that 
secondary  market  trading  in  ETF  shares 
does  not  cause  dilution  for  ETF 
shareholders  because  the  secondary 
market  transactions  do  not  directly 
involve  ETF  portfolio  assets  (the 
transactions  are  with  other  investors, 
not  the  ETF).  and  thus  have  no  impact 
on  the  NAV  of  ETF  shares  held  by  other 
investors.  In  addition,  ETFs  have  stated 
that  to  the  extent  that  different  prices  for 
ETF  shares  exist  during  a  given  trading 
day.  or  from  day  to  day.  these  variances 
occiu"  as  a  result  of  third-party  market 
forces,  such  as  supply  and  demand,  and 
not  as  a  result  of  discrimination  or 
preferential  treatment  among 
purchasers  With  respect  to  the  orderly 
distribution  of  ETF  shares.  ETFs  have 
noted  that  anyone  may  acquire  Creation 
Units  from  the  ETF,  and  that  no  dealer 
should  have  an  advantage  over  any 
other  dealer  in  the  sale  of  ETF  shares. 
ETFs  also  have  argued  that  the 
distribution  system  for  ETF  shares 
should  be  orderly  because  arbitrage 
activity  ensures  that  the  difference 
between  the  market  price  of  shares  and 
their  NAV  remains  narrow. ^^ 

Would  actively  managed  ETFs  present 
any  issues  with  respect  to  these 
exemptions  that  do  not  exist  with 
respect  to  index-based  ETFs?  Would  the 
potential  for  more  significant  deviations 
between  the  market  price  of  actively 
managed  ETF  shares  and  the  NAV  of  the 
shares  create  any  potential  for 
discrimination  or  preferential  treatment 
among  investors  purchasing  and  selling 
shares  in  the  secondary  market  and 
those  purchasing  and  redeeming 
Creation  Units?  Would  more  significant 
deviations  lead  to  a  less  orderly 
distribution  system  for  actively 
managed  ETF  shares?  Are  greater 
disclosiu^  efforts  necessary  to  address 
potential  investor  confusion  regarding 
the  fact  that  individual  shares  of 
actively  managed  ETFs  would  be  sold  at 
market  price  while  Creation  Unit 


aggregations  of  ETF  shares  would  be 
redeemable  at  NAV? 

3.  Relief  for  In-Kind  Transactions 
Between  an  ETF  and  Certain  Affiliates 

Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  nf  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  from 
selling  any  security  to  or  purchasing  any 
security  from  the  company.^''  Because 
purchases  and  redemptions  of  Creation 
Units  may  be  in-kind  rather  than  cash 
transactions,  section  17(a)  may  prohibit 
affiliated  persons  of  an  ETF  from 
purchasing  or  redeeming  Creation  Units. 
Section  2(a)(3)(A)  of  the  Act  defines 
"affiliated  person  '  as  any  person 
owning  5%  or  more  of  an  issuer's 
outstanding  voting  securities  ETFs 
indicate  that  certain  large  investors  may 
be  affiliated  persons  of  an  ETF  under 
section  2(a)(3)(A)  of  the  Act  {■"5% 
Affiliates").  In  addition,  some  investors 
may  own  more  than  25%  of  an  ETF's 
outstanding  voting  securities  and 
therefore  may  be  deemed  an  affiliated 
person  of  the  ETF  under  section 
2(a)(3)(C)  of  the  Act  (""25% 
Affiliates")/'"  ETFs  have  obtained 
exemptions  from  section  17(a)  to  permit 
5%  Affiliates  and  25%  Affiliates  to 
purchase  and  redeem  Creation  Units 
through  in-kind  transactions 

In  seeking  this  relief  ETFs  have 
submitted  that  because  5%  Affiliates 
and  25%  Affiliates  are  not  treated 
differently  from  non-affiliates  when 
engaging  in  purchases  and  redemptions 
of  Creation  Units,  there  is  no 
opportunity  for  these  affiliated  persons 
to  effect  a  transaction  detrimental  to  the 
other  ETT  shareholders.  The  securities 
to  be  deposited  for  purchases  of 
Creation  Units  and  to  be  delivered  for 
redemptions  of  Creation  Units  are 
armounced  at  the  beginning  of  each  day 
and  are  equally  applicable  to  all 
investors.  All  purchases  and 
redemptions  of  Creation  Units  are  at  an 
ETF's  next  calculated  NAV.  and  the 
securities  deposited  or  received  upon 
redemption  are  valued  in  the  same 
manner,  using  the  same  standards,  as 
those  securities  are  valued  for  purposes 
of  calculating  the  ETF's  NAV.*" 

Would  actively  managed  ETFs  present 
any  issues  with  respect  to  this 
exemption  that  do  not  exist  with  respect 
to  index-based  ETFs?  If  an  actively 
managed  ETF  proposed  to  alter  the 
contents  of  its  Portfolio  Deposit  or 
Redemption  Basket  during  the  day  to 
reflect  changes  in  its  portfolio,  would 
this  process  introduce  the  potential  to 


''  See.  e.g  .  Barclays  Application  at  70-74 


"15US.C  808-17(8). 

5M5U.S.C.  80a^2(a)(3), 

"See.  e.g..  Barclays  Application  at  74-79. 
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favor  affiliated  persons  of  the  ETf  If  so. 
how  should  this  be  addressed?  Could  a 
5%  Affiliate  or  25%  Affiliate  influence 
decisions  by  the  investment  adviser  to 
an  actively  managed  ETF  regarding  the 
securities  in  the  Portfolio  Deposit  or 
Redemption  Basket  on  a  given  day? 
Would  the  structure  of  an  activelv 
managed  ETTF  present  greater  concerns 
with  respect  to  potential  advance 
communication  of  information  about 
portfolio  changes  to  affiliates? 

4.  Relief  for  Certain  ETFs  To  Redeem 
Shares  in  More  Than  Seven  Days 

Section  22(e)  of  the  Act  generally 
prohibits  a  registered  open-end 
investment  company  from  suspending 
the  right  of  redemption,  or  postponing 
the  date  of  payment  or  satisfaction  of 
redemption  requests  more  than  seven 
days  after  the  tender  of  a  security  for 
redemption.'^''  Some  ETFs  that  track 
foreign  indices  have  stated  that  local 
market  delivery  cycles  for  transferring 
securities  to  redeeming  investors, 
together  with  local  market  holiday 
schedules,  require  a  deliver}'  process  in 
excess  of  seven  days.  These  ETFs 
request  relief  from  section  22(e)  so  that 
they  may  satisf\'  redemptions  up  to  a 
specified  maximum  number  of  calendar 
days  depending  upon  specific 
circumstances  in  the  local  markets,  as 
disclosed  in  the  ETFs  prospectus  or 
statement  of  additional  information 
('■SAI")  Other  than  in  the  disclosed 
situations,  these  ETFs  satisfy 
redemptions  within  seven  days.^° 

These  ETFs  state  in  their  exemptive 
applications  that  section  22(e)  of  the  Act 
is  designed  to  prevent  unreasonable, 
undisclosed,  and  unforeseen  delays  in 
the  payment  of  redemption  proceeds 
and  assert  that  the  requested  relief  will 
not  lead  to  the  problems  that  section 
22(e)  was  designed  to  prevent.  The 
anticipated  delays  in  the  payment  of 
redemption  proceeds  would  occur 
principally  due  to  local  holidays  in  the 
foreign  markets.  The  ETFs  state  that  the 
SAI  will  disclose  those  local  holidays 
(over  the  period  of  at  least  one  year 
following  the  date  of  the  SAI)  that  are 
expected  to  prevent  the  delivery  of 
redemption  proceeds  in  seven  days  and 


"15  U  S.C  80a-22(e). 

*"ln  their  applications.  ETFs  acknowledge  that  no 
relief  obtained  from  the  requirements  of  section 
22(e)  will  affect  any  obligations  that  they  may 
otherwise  have  under  rule  15c6-l  under  the 
Exchange  Act   i^f  eg  .  Second  Amended  and 
Restated  Application  of  Barclays  Global  Fund 
Advisors.  File  No  812-11598.  filed  May  11.  2(X)1 
(■■Barclays  Foreign  Application')  at  76.  Rule  15c6- 
1  requires  that  most  secunties  transactions  be 
settled  within  three  business  davs'of  the  trade  date. 
17  CFR  240.1 5c6-l 


the  maximum  number  of  days  needed  to 
deliver  redemption  proceeds.*^' 

Would  actively  managed  ETFs  present 
any  issues  with  respect  to  this 
exemption  that  do  not  exist  with  respect 
to  index-based  ETFs?  Could  the 
investment  adviser  to  an  actively 
managed  ETF  manage  the  ETF  so  as  to 
comply  with  section  22(e)? 

E.  Potential  New  Regulatory  Issues 

In  evaluating  any  specific  proposal  for 
an  actively  managed  ETF,  the 
Commission  will  be  considering 
whether  the  proposal  presents  any  new 
regulatory  concerns  In  this  regard,  we 
are  interested  in  public  comment  on  the 
issues  raised  below,  as  well  as  any 
additional  issues  that  might  be 
identified  by  the  commenters. 

1.  Potential  Discrimination  Among 
Shareholders 

Section  1(b)(3)  of  the  Act  states  that 
the  public  interest  and  the  interest  of 
investors  are  adversely  affected  when 
investment  companies  issue  securities 
containing  inequitable  or  discriminatory 
provisions.''-  One  potential  difference 
between  the  existing  ETFs  and  an 
actively  managed  ETF  is  that,  in  the 
latter  case,  significant  deviations  could 
develop  between  the  market  price  and 
the  NAV  of  the  ETF  shares.  It  might  also 
be  possible  that,  during  any  particular 
time,  the  NAV  of  an  actively  managed 
ETF  could  be  increasing  while  the 
market  price  of  its  shares  could  be 
falling,  and  vice  versa. 

Would  the  operation  of  an  actively 
managed  ETF  place  investors  who  have 
the  financial  resources  to  purchase  or 
redeem  a  Creation  Unit  at  NAV  in  a 
different  position  than  most  retail 
investors  who  may  buy  and  sell  ETF 
shares  only  at  market  price?  Would  the 
operation  of  an  actively  managed  ETF 
give  rise  to  a  type  of  discriminatory 
treatment  of  shareholders  that  section 
1(b)(3)  of  the  Act  was  designed  to 
prevent?  Commenters  who  believe  that 
this  concern  might  be  raised  by  an 
actively  managed  ETF  are  encouraged 
also  to  discuss  the  ways  in  which  they 
believe  the  Commission  should  address 
it. 

2.  Potential  Conflicts  of  Interest  for  an 
ETF's  Investment  Adviser 

Section  1(b)(2)  of  the  Act  states  that 
the  public  interest  and  the  interest  of 
investors  are  adversely  affected  when 
investment  companies  are  organized, 
operated,  managed,  or  their  portfolio 
securities  are  selected,  in  the  interest  of 


'"  Set-  eg.  Barclays  Foreign  Application  at  76- 


persons  other  than  shareholders, 
including  directors,  officers,  investment 
advisers,  or  other  affiliated  persons,  and 
underwriters,  brokers,  or  dealers, ^^^  The 
operation  of  an  ETF — specifically,  the 
process  in  which  a  Creation  Unit  is 
purchased  by  delivering  a  basket  of 
securities  to  the  ETF,  and  redeemed  in 
exchange  for  a  basket  of  securities — may 
lend  itself  to  certain  conflicts  for  the 
ETFs  investment  adviser,  who  has 
discretion  to  specify  the  securities 
included  in  the  baskets.  These  conflicts 
would  appear  to  be  minimized  in  the 
case  of  an  index-based  ETF  because  the 
universe  of  securities  that  may  be 
included  in  the  ETF's  portfolio 
generally  is  restricted  by  the 
composition  of  its  corresponding  index. 
The  same  would  not  appear  to  be  the 
case  for  an  actively  managed  ETF.  The 
increased  investment  discretion  of  the 
adviser  to  an  actively  managed  ETF 
would  seem  to  increase  the  potential  for 
conflicts  of  interest.  For  example,  an 
adviser  to  an  index -based  ETF  would 
have  little  ability  to  create  a  market  for 
certain  securities  in  a  way  that  would 
favor  an  affiliate.  Because  the  adviser  to 
an  actively  managed  ETF  would  have 
greater  discretion  to  designate  securities 
to  be  included  in  the  Portfolio  Deposit 
or  Redemption  Basket,  a  greater 
potential  for  conflicts  appears  to  exist. 

What  potential  conflicts  of  interest 
would  exist  for  the  investment  adviser 
to  an  actively  managed  ETF?  Would  the 
adviser  to  an  actively  managed  ETF  be 
in  a  position  to  create  supply  or  demand 
for  securities  that  would  favor  an 
affiliaffe  by  designating  those  securities 
for  inclusion  in  the  daily  Portfoho 
Deposit  or  Redemption  Basket?  Would 
the  increased  value  of  the  information 
regarding  the  identity  of  future  deposit 
or  redemption  securities  create 
additional  conflicts  and  potential  for 
abuse?  What  measures  should  be  taken 
to  address  any  potential  conflicts? 

3.  Prospectus  Delivery  in  Connection 
With  Secondary  Market  Purchases 

Open-end  funds  and  UITs  are 
required  to  deliver  a  prospectus  in 
connection  with  a  sale  of  their  shares. 
Specifically,  section  24(d)  of  the  Act 
provides,  in  relevant  part,  that  the 
prospectus  delivery  exemption  provided 
to  dealer  transactions  by  section  4(3)  of 
the  Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  an  open-end  fund  or  UTT.^ 
For  transactions  in  ETF  shares  in  the 
secondary  market,  the  Commission  has 
granted  exemptions  under  section  6(c) 
of  the  Act  from  section  24(d)  to  permit 


84 


"15U.S.C.  80a-l(b}(3). 


o'lSU.S.C.  80a-l(b)(2). 

6*  15  U.S.C.  80a-24(d);  15  U.S.C.  77d(3). 
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dealers  selling  shares  of  certain  ETFs  to 
rely  on  the  prospectus  delivery 
exemption  provided  by  section  4(3)  of 
the  Securities  Act.''^  ETFs  that  have 
received  this  relief  continue  to  be 
subject  to  prospectus  delivery- 
requirements  in  connection  with  sales 
of  Creation  Units  and  transactions 
involving  an  underwriter. 

In  support  of  the  relief,  applicants 
have  noted  that  the  ETF  shares  would 
be  listed  on  a  national  securities 
exchange  and  would  be  traded  in  a 
manner  similar  to  shares  of  closed-end 
funds,  for  which  dealers  selling  shares 
in  the  secondary  market  generally  are 
not  required  to  deliver  a  prospectus. 
These  ETFs  also  have  agreed  that 
dealers  selling  their  shares  will  provide 
investors  with  a  "product  description  " 
describing  the  ETF  and  its  shares.**^ 
While  not  intended  as  a  substitute  for  a 
prospectus,  the  product  description 
contains  information  about  the  ETF 
shares  that  is  tailored  to  meet  the  needs 
of  investors  purchasing  the  shares  in  the 
secondary  market.  The  product 
description  provides  a  plain  English 
description  of  the  salient  features  of  the 
ETF  shares,  including  the  fact  that  the 
shares  are  index -based  secirities.  the 
manner  in  whicli  the  ETF  shares  trade 
on  the  secondary  market,  and  the 
manner  in  which  Creation  Units  are 
purchased  and  redeemed.  The  product 
description  discloses  that  the  ETF 
shares  are  not  redeemable  individually, 
and  that  an  investor  selling  the  shares 
in  the  secondary  market  may  receive 
less  than  the  NAV  of  the  ETF  shares.*^" 

To  the  extent  that  actively  managed 
ETFs  would  seek  similar  relief  from 
prospectus  delivery  requirements, 
would  the  relief  be  consistent  with  the 
public  interest  and  the  protection  of 
investors?  Are  there  any  aspects  of  an 
actively  managed  ETF  that  would  make 
this  relief  inappropriate?  For  example, 
should  an  actively  managed  ETF  be 
required  to  deliver  its  prospectus  in 
order  to  communicate  its  investment 
strategy  or  fundamental  policies?  If  the 
relief  is  granted  on  the  condition  that 
actively  managed  ETFs  provide 
investors  with  a  product  description, 
what  information  about  an  actively 
managed  ETF  is  particularly  important 
to  include  or  highlight  in  the  product 
description? 


F.  The  Concept  of  an  Actively  Managed 
ETF  as  a  Class  of  a  Mutual  Fund 

1.  Multiple  Class  Open-End  Funds 

Open-end  funds  ohen  offer  multiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities.  An 
open-end  fund  may  establish  a  multiple 
class  arrangement  generally  to  offer 
investors  a  choice  of  methods  for  paying 
distribution  costs  or  to  allow  the  fund 
to  use  alternative  distribution  channels 
more  efficiently.  For  example,  a  fund 
may  offer  a  class  of  shares  that  carries 
only  a  front-end  sales  load,  and  another 
class  that  carries  a  deferred  sales  load 
and  an  asset-based  distribution  fee 
(known  as  a  "rule  12b-l  fee '"  because  it 
is  permitted  bv  rule  12b-l  under  the 
Act)f'8. 

A  multiple  class  arrangement  requires 
an  exemption  from  sections  18(f)(1)  and 
18(i)  of  the  Act.f'^  Rule  18f-3  under  the 
Act  provides  that  exemption  and 
establishes  a  framework  governing  the 
multiple  class  arrangements  of  open-end 
funds. "'^  Rule  18f-3  addresses  issues 
that  may  create  various  conflicts  among 
the  different  classes  of  shares  of  a  fund. 
One  requirement  of  rule  18f-3  is  that, 
other  than  certain  differences  allowed 
by  the  rule,  each  class  must  have  the 
same  rights  and  obligations  as  each 
other  class. 

2.  An  Index-Based  ETF  as  a  Class  of  an 
Existing  Open-End  Fund 

In  December  2000.  the  Commission 
issued  the  first  order  to  permit  certain 
existing  index  funds  to  create  a  class  of 
shares  ("ETT  class")  that  would  be 
listed  on  a  national  securities  exchange 
and  traded  in  the  secondar>"  market  at 
negotiated  prices  in  the  same  manner  as 
shares  of  ETFs  ("ETF  Class  Order)  "' 
By  creating  an  ETF  class,  the  index 
funds  hope  to  provide  short-term 
investors  and  market  timers  with  an 
attractive  means  of  purchasing  shares 
that  can  be  bought  and  sold 
continuously  throughout  the  day  at 
market  prices  "-  In  their  exemptive 


65Sw.  e^.  SPDR  Order 

^ETFs  that  possess  relief  from  section  24(d)  are 
listed  on  the  American  Stock  Exchange,  which  has 
adopted  rules  requinng  the  deliver\  of  produci 
descriptions  See  American  Stock  Exchange 
Constitution  and  Rules  &  Arbitration  Awards.  Rules 
1000  and  lOOOA. 

">"  See.  e.g..  SPDR  Applicaiton  at  82-98. 


«17CFR270.12b-l. 

""Section  18(0(1)  of  the  Ad.  in  relevant  part, 
prohibits  an  open-end  fund  from  issuing  any  class 
of  "senior  security."  which  includes  any  stock  of 
a  class  having  a  priority  over  any  other  class  as  to 
the  distribution  of  assets  or  the  payment  of 
dividends  15  U  S  C.  808-18(f)(l)  Section  18(ilof 
the  .^ct  requires  that  every  share  of  stock  issued  b\ 
an  open-end  fund  be  voting  stock,  with  the  same 
voting  rights  as  every  other  outstanding  voting 
stock.  15  U.S.C.  80a-18(i). 

'0  17  CFR  270  18f-3 

''  Vanguard  Index  Funds.  Investment  Company 
Act  Rel  Nos  24580  (Oct.  6.  2000)  (noUce)  and 
24789  (Dec.  12.  2000)  lorder). 

'^  Transactions  in  an  index  fund's  conventional 
shares  v»'ould  continue  to  be  priced  at  that  days 
NAV  The  purchase  and  redemption  of  Creation 
Units  also  would  be  pnced  at  N.AV 


application,  the  index  funds  stated  that 
the  purchase  and  redemption  requests 
by  short-term  investors  in  the 
conventional  classes  increase  a  fund's 
realization  of  capital  gains,  increase 
fund  expenses,  and  hinder  a  fund's 
ability  to  achieve  its  investment 
objective  of  tracking  its  index  Because 
transactions  in  the  individual  shares  of 
the  ETF  class  would  occur  in  the 
secondar>-  market,  these  transactions 
would  not  involve  the  funds,  and  as  a 
result,  would  not  disrupt  the  funds' 
portfolio  management  or  increase  the 
funds'  transaction  costs.""' 

In  the  ETF  ClahS  Order,  exemptive 
relief  from  sections  18(f)(])  and  18(i)  of 
the  Act  was  required  because,  among 
other  reasons,  the  index  funds  stated 
that  the  conventional  shares  and 
exchange-traded  shares  would  have 
certain  different  rights.""  For  example, 
the  conventional  shares  would  be 
individually  redeemable  from  the  fund, 
while  exchange-traded  shares  would  be 
redeemable  only  in  Creation  Units.  In 
addition,  the  exchange-traded  shares 
would  be  traded  in  the  secondar>" 
market,  while  conventional  shares 
would  not.  The  funds  asserted  that  these 
different  rights  were  necessary  for  the 
proposal  to  have  the  desired  benefits, 
and  that  the  different  rights  did  not 
implicate  the  concerns  underlying 
section  18  of  the  .^ct.  including  conflicts 
of  interest  and  in\estor  confusion  With 
respect  to  the  potential  for  mvestor 
confusion,  the  funds  agreed  to  take  a 
variety  of  steps  to  ensure  that  investors 
understand  the  key  differences  between 
the  classes  of  exchange-traded  shares 
and  conventional  shares  "' 

3.  ETF  Class  of  an  Actively  Managed 
Open-End  Fund 

Would  actively  managed  mutual 
funds  seek  to  introduce  exchange-traded 
classes?  Do  short-terra  investors  such  as 
market  timers  and  day  traders  use 
actively  managed  funds  in  the  same  way 
that  they  use  index  funds''  If  not.  are 
there  different  reasons  to  permit  existing 
actively  managed  mutual  funds  to 
establish  ETF  classes'' 

Would  ETF  classes  of  actively 
managed  funds  present  any  issues  with 
respect  to  exemptions  from  section  18 
that  do  not  exist  with  respect  to  ETF 
classes  of  index  funds?  Would  the 
portfolio  disclosure  required  to  make 
fund  operations  transparent  for 


"'  Application  and  Vanguard  Index  Funds,  File 
No.  812-12094.  Pled  lulv  12.  2000  ( -Vanguard 
Application"),  at  6-8 

"*  In  addition  to  relief  from  seclion  18.  the  ETF 
Class  Order  also  granted  the  exemptive  relief 
typically  obtained  by  index-based  ETFs  organized 
as  open-end  funds  and  prospectus  deliver%  relief. 

'*  Vanguard  .Application  at  36—47. 
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purposes  of  the  ETF  class  prov  e 
detrimental  to  the  performance  of  tht> 
conventional  shares?  Would  signific  ant 
redemptions  of  conventional  shares 
create  undesirable  tax  consequences  fur 
ETF  class  shareholders'  Would  the 
existence  of  an  ETF  class  add  volatilit\ 
to  an  actively-managed  fund'  Is  there 
any  additional  potential  for  conflict^-   jf 
interest  in  connection  with  an  ETF  <  l<^^-. 
of  an  actively  managed  fund:' 


Is  there  additional  potential  for 
investor  confusion  about  the  nature  of 
the  ETF  class  shares'  How  would 
potential  investor  confusion  be 
addressed'  Would  prospectus  delivery 
relief  b-;  apjirfipruite  in  connection  with 
ETF  i:lrtSses  of  actively  managed  funds 
and  it  so   what  information  should  be 
UK  in(if-cl  in  thf  produl  t  df^>(:riptif)n  ^ 

V  Solicitation  of  Additional  Comments 

In  ddditiun  til  the  areas  for  comment 
identified  above,  we  are  interested  m 


any  other  issues  that  commenters  may 
wish  to  address  relating  to  activelv 
managed  ETFs.  Please  be  as  specific  as 
possible  in  your  discussion  and  analvsis 
of  any  additional  issues. 

Bv  the  C(:immi>si(5n 

IJatpd    Novtrriher  8   2001 
Margaret  H.  McFarland. 
Dffjiitv  Scrrefarv 
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Proclamation  7494  of  November  9.  2001 

National  Employer  Support  of  the  Guard  and  Reserve  Week. 
2001 


Bv  the  President  of  the  United  States  of  America 


A  Proclamation 

Our  National  Guard  and  Reserve  forces  plri\-  n  vitnl  .-ole  ir,  heipi.nL;  Anie:;ra 
respond  when  our  interests  are  threatened  dr(uind  the  woric  'rhe\  ar*- 
an  indispensable  part  of  our  Nations  efforts  to  promote  democrac\ ,  peac  «\ 
and  freedom,  and,  m  the  wake  of  the  September  11  attacks.  National  Curtrd 
and  Reserve  units  are  deploying  to  help  fight  and  win  the  wr.r  against 
terrorism. 

Americans  understand  and  appreciate  the  importance  of  nur  National  (iuard 
and  Reserve  forces,  but  many  do  not  itnuw  the  contributions  their  emplovers 
make  in  supporting  these  civilian  soldiers  Emplovers  share  their  greatest 
resource,  their  people,  and,  in  so  doing,  thev  subordinate  their  own  intpre>th 
for  the  good  of  our  country.  Emplovers'  willingness  to  sacrifice  and  berti 
the  inevitable  financial  hardships  and  organizational  disruptions  that  resi.it 
are  important  contributions  to  our  Nation's  war  against  terrorisn-.  B\  placing 
Americas  well-being  above  their  own,  thev  help  our  National  CjUard  awA 
Reserve  units  provide  mission-readv  forces  to  help  preserve  our  freedoms 
and  protect  our  national  interests 

Because  this  generosit\'  enables  Guard  and  Reser\e  troops  to  pia\  cin  essential 
role  m  responding  to  the  terrorist  attacks,  it  is  appropriate  \c  honor  thf 
sacrifice  American  businesses  are  making  m  releasing  their  emplovees  tor 
military  service  We  express  our  heartfelt  appreciation  to  these  patriots  ff.r 
the  burden  they  bear  as  their  workers  depart  to  ser\e  our  Nation  and  help 
keep  America  strong,  secure,  and  free 

NOW,  THEREFORE,  I,  (iECRGE  W  Bl'SH,  President  of  the  I'mted  States 
of  America,  by  virtue  of  the  authorit\  vested  m  me  l^v  the  Constitution 
and  the  laws  of  the  I'nited  States,  do  hereby  proclaim  the  week  beginning 
November  11,  2001,  as  National  Emplover  Support  of  the  Guard  and  Reser\  e 
Week,  I  encourage  all  Americans  to  )oin  me  m  expressing  c>ur  heartfelt 
thanks  to  the  civilian  employers  of  the  mem.bers  of  our  Nrit;onni  (iuard 
and  Reserve  for  their  extraordinarv  sacrifices  on  behalf  of  our  Nation  I 
also  call  upon  State  and  local  officials,  private  organizations,  businesses, 
and  all  military  commanders  to  obser\e  this  week  with  <ippro[)riate  t  ere- 
monies  and  activities. 
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IN   WITNESS  WHEREOF.   I   have  hereunto  set   my  hand  this  ninth   day   ot 
Novpiii.her,  in  the  year  of  our  Lord  two  thousand  one.  and  of  the  Independence 

oi  tlu'  I   nstPii  Statps  of  .Ahum  !i  a  the  two  hundred  and  tvventv-sixth. 
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Proclamation  7495  of  November  9,  2001 

Chronic  Obstructive  Pulmonarv  Disease  Month.  2001 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Approximateh-  16  nulhon  .-^nieru.rtn  -iduits  '•ufier  frcni  r.  ..ie\  ns^-.tir.;  .iisiMse 
for  which  there  is  no  cure  The  ciisease  is  called  ("hronu  C)h>'ruc  t.  e  Pul- 
monarv Disease  (COPD).  and  it  i<  a  growing  problem  m  this  :'iu.-.tr\  ,ir.d 
throughout  the  world.  COPD  claims  more  than  10(1,000  !i\es  per  \  e.ir  cr-iins 
the  American  economy  of  an  estimated  S30  4  trillion  nach  \p<ir,  .-.nd  is 
the  fourth  leading  cause  of  death  m  the  rnited  Stdte^  \ur:a\ .  H\cppded 
only  by  heart  disease,  cancer,  and  stroke 

COPD  IS  a  medical  term  tor  a  group  of  respircitorx  conrtitinns  tr.d*  .ncludes 
emphysema  and  chronic  bronchitis,  COPD  results  m  erndual  irre\ersiblp 
damage  to  the  lungs.  Since  the  svmptoms  progress  graduali\.  COPD  patients 
may  not  even  reahze  m  the  earlv  stages  that  thev  hn\e  the  disease  0\er 
the  years,  as  the  lung  damage  continues,  breathing  heccimes 
difficult, 

,-\lthough  some  patients  have  an  inherited  version  of  the  disease,  smoking 
IS  the  most  common  cause  of  COPD  Exposure  to-  to.xic  substances  m  the 
en\ironment  such  as  industrial  pollutants,  aeroso;  spra\s.  nontobacco  smoke 
and  internal  combustion  engine  exhaust  may  also  aggraxate  c.r  tontnbute 
to  COPD  While  our  ultimate  goal  is  to  prevent  this  often-tatrti  disease 
we  now  need  better  treatments.  Chronic  Obstructne  Puimonar\  Disease 
Month  offers  us  the  opportunitv  to  increase  our  knowledge  of  this  tiisease 
and  to  consider  what  we  can  do  to  reduce  its  occurrence 

NOW.  THEREFORE.  I.  GEORCE  W  BCSH.  Presiden*  of  'he  Cnited  State- 
of  .\merua,  bv  Mrtue  of  the  authontv  \ested  m  me  b\  '.he  (Constitution 
and  laws  of  the  United  States,  do  hereb\  proclaim  No\ember  JOOl,  a- 
Chronic  Obstructive  Pulmonary  Disease  Month  I  call  upon  the  [people  ot 
the  United  States  to  observe  this  month  with  appropriate  programs,  c  ere- 
monies.  and  activities  to  raise  awareness  of  COPD  and  its  impact  on  c  ommu- 
nities  and  to  improve  the  qualitv  of  life  of  those  who  suffer  from  the 
disease 


:;s   nint! 


IN  WITNESS  WHEREOF.   I  have  hereunto  set   m\    hr.nd 
November,  in  the  year  of  our  Lord  two  thousand  one.  and  of  the  In 
of  the  United  States  of  America  the  two  hundred  and  twent\  -sixth 


(lrt\     ot 


'FR  DcK     ni-288(.)0  *' 

Fued   1 !  -14-01    9  'AA  dm] 
Billing  CDOc  .<19S~0-;-P 


U^ 


Federal  Register/ Vol.  66.  No.  221  -  Thursday,  November  15    2001    Presidentini  Dck  ument-  57633 


VOL 
66 


ISS 


1 


NO 


15 


2001 


Presidential  Documents 


Proclamation  7496  of  November  9.  2001 

National  Alcohol  and  Drug  Addiction  Recovery'  Month.  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Alcohoi  and  drug  addiction  exacts  a  de\astatmg  tol!  on  our  Nation  Approxi- 
mately 14  million  adults  are  alcoholics  or  abusers  of  alcohol,  and  one 
in  four  of  our  children  are  exposed  to  alcoholism  or  alcohol  dtvase  jn 
their  families  before  age  18.  Three  million  children  between  the  age  cjf 
14  and  17  drink  regularlv  and  face  future  problems  with  dkohol  .^ncl 
recent  statistics  show  that  more  than  14  miillion  .^merican^  used  illii  it 
drugs  last  vear. 

The  costs  of  these  widespread  addictions  are  staggering  More  than  100.000 
.•\mericans  die  each  vear  from  alcohol-related  causes  Recent  estimates  suggest 
that  the  abuse  of  alcohol  and  drugs  costs  taxpavers  more  tnan  S294  billion 
annualh'  m  preventable  health  care  costs  extra  law  enforcement,  automobile 
accidents,  crimie.  and  lost  producti\'itv  Addiction  to  nicotine  adds  an  addi- 
tional Si 38  billion  to  our  countrv's  financial  burden 

My  proposed  budget  pro\ides  assistance  to  those  addicted  to  drugs  M\ 
Administration's  proposal  for  enhanced  treatment  will  increase  funding  for 
the  National  Institute  on  Alcohol  Abuse  and  Alcoholism  and  the  Nationai 
Institute  on  Drug  Abuse  and  provides  Sill  million  of  additional  funding 
to  increase  access  to  substance  abuse  treatment  The  budget  includes  S"4 
million  for  the  Residential  Substance  Aliuse  Treatment  program,  which  pro- 
vides formula  grants  supporting  drug  and  alcohol  treatment  m  State  ami 
local  correctional  facilities.  This  initiative  is  evidence-based  and  requires 
real  accountabilit\'  from  recipients. 

Scientific  research  also  holds  a  great  deal  of  promise  m  treating  drug  an^i 
alcohol  addiction.  Publiclv  funded  biomedical  research,  supported  b\  the 
National  Institutes  of  Health,  plavs  an  important  role  m  finding  effect ne 
means  of  pre\enting  and  treating  these  disorders.  These  research  efforts 
allow  scientists  to  target  optimal  points  for  intervention  Through  Federalh 
supported  clinical  trials,  new  treatments  can  be  developed  for  communities 
in  need  across  our  countrv 

Alcohoi  and  drug  addiction  destro\s  lives  and  threatens  the  wpll-beine 
of  our  country,  and  we  must  address  it  with  concerted,  su'-tamed,  and 
purposeful  strategies.  If  we  focus  more  of  our  Nation'*-  otfention  energ\ , 
and  resources  on  fighting  these  addictions,  we  will  rescue  ii\ps  .ind  restore 
hope 

NOW.  THEREFORE.  I.  GEORGE  W.  BUSH  President  of  the  United  State- 
of  America,  by  virtue  of  the  authority  \ested  m  me  b\  the  (.onstitutior. 
and  laws  of  the  I'nited  States,  do  hereby  proclaim  No\ ember  2001,  ^< 
National  Alcohol  and  Drug  Addiction  Prevention  Month  !  call  upon  nii 
public  officials  and  the  people  of  the  United  States  to  obser\e  this  niorMr. 
with  appropriate  programs,  ceremonies,  and  activities. 


UIVII 


i 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  dav  of 
November,  in  the  vear  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twentv-sixth. 


FK   :)o,      Ol-JHHOl 
Filed   11-14-01,  4  i4  dm 
Billing  code  3195-01-P 
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Proclamation  7497  of  November  9.  2001 

National  Alzheimer's  Disease  Awareness  Month.  2001 


By  the  President  of  the  United  States  of  .\merica 

A  Proclamation 

Approximatelv  four  million  Americans  suffer  from  .Alzheimer's  disease  It 
is  a  progressive  degenerative  disorder  of  the  brain  that  robs  those  affpctp.i 
of  their  memory  and  much  of  their  mental  and  phvsicai  function,  leaami; 
to  their  total  dependence  on  caregivers,  and  ultimately  death,  Slightlv  more 
than  half  of  Alzheimers  disease  patients  receive  care  from  their  familv 
and  friends  at  home  Years  of  providmg  for  the  emotional,  phvsicai.  and 
financial  needs  of  a  lo\-ed  one  with  this  difficult  disease  c  an  be  emotinnalK 
painhil  and  exhausting  for  a  caregiver 

The  chance  of  having  Alzheimer's  disease  rises  significantu   with  age.  and 
as  older  Americans  become  a  larger  percentage  of  our  Nation's  population 
the  number  of  people  expected  to  develop  Alzheimer's  will  rise  dramaticalh 
It  has  been  estimated  that  14  million  Americans,  mostlv  seniors,  will  suffer 
from  Alzheimer's  by  the  middle  of  this  centurv 

My  .Administration  is  strongly  committed  to  meeting  the  challenges  of  .Mz- 
heimer's  disease  by  mcreasing  funding  for  Federal  medical  research  programs 
as  well  as  providmg  improved  support  to  Alzheimer's  patients  and  their 
families  and  care  givers  Through  the  efforts  of  sctentists  at  the  National 
Institutes  of  Health  (NTH)  and  in  the  private  sector,  we  are  making  great 
strides  in  defining  genetic  and  environmental  risks,  diagnosing  the  disease 
in  its  earliest  stages,  and  testing  potential  treatments  In  addition,  the  NTH 
and  the  Department  of  Veterans  Affairs  are  sponsoring  research  that  focuses 
on  improving  care  and  easing  the  burden  on  those  pro\iding  care  at  hom.e 
and  in  nursing  facilities.  Finally,  the  AdmmisLration  on  Aging  is  working 
under  the  Alzheimer's  Disease  Demonstration  Project  Grants  to  States  Pro- 
gram to  expand  the  availability  of  diagnostic  and  support  services  available 
for  Alzheimer's  disease  patients,  their  families,  and  their  caregivers. 

Our  Nation's  medical  research  programs  have  produced  significant  ad\ances 
in  the  delivery  of  health  care  for  our  older  generations  In  recent  vears. 
our  seniors'  retirement  years  have  been  fuller,  more  productive,  and  healthier 
Despite  this  overall  improvement  in  health  care.  .Alzheimer's  disease  con- 
tinues to  take  many  of  the  best  and  most  enjoyable  years  of  life  from 
millions  of  seniors  Much  progress  has  been  made  in  the  stud\  of  .Alzheimer  s 
disease,  but  the  fight  to  determine  what  causes  it  and  to  develop  effectue 
ways  to  treat  and  prevent  the  disease  continues 

As  we  observe  National  Alzheimer's  Disease  .Awareness  Month.  I  call  or. 
all  Americans  to  learn  more  about  the  disease  and  to  take  time  to  hor.or 
and  support  Alzheimer's  disease  patients  and  their  families.  We  should 
also  acknowledge  the  scientists,  physicians,  nurses,  and  other  medical  .inil 
health  professionals  who  are  working  diligently  to  advance  knowledge  dnd 
understanding  of  Alzheimer's  disease. 

NOW,  THEREFORE,  I.  GEORGE  W  BUSH.  President  of  the  United  Statf^> 
of  America,  by  virtue  of  the  authority  vested  in  me  b\  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2001  ,i^ 
National   Alzheimer's   Disease   Awareness   Month     1    call    upon   the   [leiiriU^ 


i 
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oi  the  rnited  StatPs  to  obserx'e  this  month  with  appropriate  programs  and 

actnitu's 

IN  WITNESS  VVHLRKUF.  1  have  hereunto  set  my  hand  this  ninth  dav  of 
November,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twentv-sixth. 


!FH   !V,(     IM-JHH02 
Filed  n-u-ol;  9:34  am) 
Billina  i  cil.'    U95-01-P 
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Proclamation  7498  of  November  9,  2001 


National  Family  Caregivers  Month.  2001 


By  the  President  of  the  United  States  of  America 


A  Proclamation 


During  November,  we  traditionally  give  thank.<  for  our  mnv.v  t)iessings,  whii  n 
include  the  dedication  and  sacrifice  of  our  Nation's  ir.anN  familv  c  areoupr^ 
who  enhance  the  lives  of  loved  ones  bv  helping  them  h\e  at  home,  despn^' 
challenges  that  hinder  independent  living 

More  than  "  million  Americans  de\ote  themselves  to  thi>  noble  responsi- 
bility. Family  caregivers  dedicate  an  average  of  20  hours  per  week  m  ;  ar^ 
for  their  loved  ones  and.  m  some  cases,  fulfill  their  multiple  responsibilitu^s 
around  the  clock.  Those  who  provide  m-home  ^are  for  the  elderlv  and 
for  persons  with  disabilities  face  many  demands  In  performing  such  chal- 
lenging and  compassionate  duties,  family  caregivers  must  sacrifice  consider- 
able time,  resources,  and  personal  comfort. 

But  these  caregivers  allow  manv  older  Americans  to  remain  dt  home  who 
would  otherwise  have  to  live  in  nursing  homes.  Seniors  who  live  at  home 
usually  li\e  longer,  enjoy  a  more  active  life,  and  spend  more  time  with 
their  families  and  communities.  As  thev  lead  fuller  lives,  this  great  generation 
continues  to  enrich  our  country  b\  sharing  their  \  aluabie  '.%isdom  and  experi- 
ence with  younger  generations. 

To  support  those  who  work  to  keep  their  loved  ones  at  home,  mv  Administra- 
tion has  begun  to  implement  the  ".National  Family  (Caregiver  Support  Pro- 
gram." Through  a  national  network  of  state  and  area  agencies  on  aging, 
the  program  provides  mformation  to  caregivers  about  a\ailable  counseling. 
support  groups,  training,  and  other  services.  In  addition,  th 
vides  respite  care  to  temporarilv  relieve  caregivers 


p  program  pro- 


Family  caregivers  deserve  our  support  and  respect,  Thev  tirelesslv  assunip 
demanding  responsibilities  for  the  benefit  of  those  the\  love  During  this 
challenging  time  for  our  Nation,  their  selfless  heroism  demonstrates  the 
quiet  determination  and  courage  of  the  American  spirit 

NOW.  THEREFORE,  I,  GEORGE  W  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2001  as  National 
Family  Caregivers  Month  I  encourage  all  Americans  to  recognize  the  impor- 
tance of  the  family,  of  our  older  citizens,  and  the  millions  of  caregner^ 
who  work  to  keep  their  loved  ones  at  home. 
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!N  WITNESS  WHEREOF  i  havp  hereunto  set  my  hand  this  ninth  cia\  of 
No\  fni^jpf.  in  the  year  ot  uur  Lord  two  thousand  one.  and  of  the  Independence 
of  tiie  I  iiiteil  States  of  America  the  two  hundred  and  twentv-sixtli. 
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Proclamation  7499  of  November  9.  2001 


World  Freedom  Dav.  2001 


By  the  President  of  the  United  States  of  America 


A  Proclamation 


During  the  C.old  War.  freedom  ana  authoritananisn:  (  i.-ivhen  (^ountne'-  ^iCii 
entire  regions  suffered  under  repressne  icieoloeies  thdt  "-ought  to  tramp:*^ 
human  dignit\-.  Toda\ ,  freedom  is  again  threatened  Like  the  iastist'.  „no 
totalitarians  before  them.  .-M  Qaida.  the  Taliban  regime  thnt  -supports  them 
and  other  terrorist  groups  acros--  thn  world  seek  to  impose  their  rddicr.i 
views  through  threats  and  \iolpncp 


irtorv 
i   iree 


The  fall  ot  the  Berlin  Wail  on  November  9  1989  >!.init--  ,-.s  'Aw 
point  of  the  Cold  War  and  n  significant  landmark  in  {ipecioni  > 
o\er  t\Tann\'  The  Wall  stood  as  a  grim.  s\'mbol  of  *h.e  .seprtrrsticin 
people  and  those  Inung  under  dictatorships  We  honor  the  spirit  and  perse- 
verance of  those  who  stnved  for  freedom  in  East  (rermanx  nna  ..ncier  othe.^ 
repressne  regimes.  Since  the  fall  of  the  Berlin  Wall,  nian\  countries  hnx- 
achieved  freedom  \  in  the  ballot  box.  through  political  pressure  rising  from 
their  citizens,  or  as  a  result  of  the  settlement  of  mtern.-il  or  regionnl  conflicts 
We   celebrate   the   neu-    freedom    m    which    much    of   tht^   worlu    ir.es   io(la\ 

On  World  Freedom  Day.  we  also  recognize  that  more    *h...in  Z  hilhon  p^M>ple 
still    live    under    authoritarian    regimes     From    Burm,-:    to    C'ub<i     Belarus    t( 
Zimbabwe,  citizens  of  many  countries  suffer  under  repressi\H  go\ernmenis 
Our   thoughts    todav    especiallv    turn    to    the    people   of    .-Mghnnistan     These 
men.   woriien.   and   children   suffer   at   the   hands   oi   'he   repress]\-P   Talihdn 
regime,  which,  as  we  know,  aids  and  abets  terrorists. 

In  every  oppressive  nation,  pro-democracy  activists  are  working  to  stoke 
the  fires  of  freedomi,  often  at  great  personal  risk,  .\s  we  mark  Novemiber 
9.  World  Freedom  Da\ ,  !  encourage  .\menc:ans  to  suppor*  those  who  seek 
to  lead  their  people  out  of  oppression. 

On  World  Freedom  Day,  we  also  honor  those  who,  nt  this  nioment,  fight 
for  freedom  half  a  world  awav.  On  September  11,  freedom  was  attacked, 
but  liberty  and  lustice  will  prevail  Like  the  fall  of  the  Berlin  Wall  and 
the  defeat  of  totalitarianism  m  Central  and  Eastern  Europe,  freedom  will 
triumph  m  this  war  against  terrorism. 

NOW.  THEREFORE,  I,  GEORGE  W  BCSH,  President  of  the  Cnited  States 
of  America,  by  virtue  of  the  authority  vested  in  me  h\  the  Constitution 
and  laws  of  the  I'nited  States,  do  hereby  proclaim  November  9.  2001 
as  World  Freedom  Day  I  call  upon  the  people  of  the  Cnited  States  tr^ 
observe  this  day  with  appropriate  ceremonies  and  activities  and  to  reaffirm 
their  devotion  to  the  aspirations  of  all  people  for  freedom  and  demioc  r<i(  ■. 


I 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
November,  in  the  vear  of  our  Lord  tw^o  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twentv-sixth. 
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Proclamation  7500  of  November  12,  2001 

National  American  Indian  Heritage  Month.  2001 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  strength  of  our  Nation  comes  from  its  pe(5plp  .X^  the  pari\  inhabitants 
of  this  great  land,  the  native  peoples  of  North  .Xmeru  a  plavea  a  unique 
role  m  the  shaping  of  our  Nation's  histor\-  and  culture  Durir.i;  this  month 
when  we  celebrate  Thanksgi\-mg.  we  especialh  celebrate  their  hentaae  ,ini: 
the  contributions  of  American  Indian  and  Alaska  Native  peoples  to  liiis 
Nation 

Since  our  Nations  birth,  pluralism  ncti  diversitv  h,:\t'  beer,  lirtrimark^  of 
the  American  experience  and  success  In  1"82.  the  FoundmiJ  Fathers  (hose 
as  our  national  motto  "E  Pluribus  I'num. "  which  means  cv.;!  of  nuirA 
one,"  Today.  America's  unitw  derived  from  a  mix  <>!  manv  dnerse  c  ulturev 
and  people,  grandly  embodies  the  vision  expressed  b\  our  Founders  Amer- 
ican Indian  and  Alaska  Nati\e  cultures  ha\e  made  remarkable  contribution^ 
to  our  national  identity.  Their  unique  spiritual,  artistic  and  literar\  contn'f'u- 
tions.  together  with  their  vibrant  customs  and  cei ebr.it ions,  eninen  ami 
enrich  our  land 

As  we  move  into  the  21st  century.  .American  Indians  anci  Alaska  Natn'es 
will  pla>'  a  vital  role  m  maintaining  our  Nation's  strength  and  prosperit\ 
Almost  half  of  .America's  Native  .\merican  tribal  leaders  have  ser\ed  in 
the  I'nited  States  Armed  Forces,  following  in  the  footsteps  oi  their  forebear^- 
who  distinguished  themselves  during  the  World  Wars  and  the  conflicts 
in  Korea.  \"ietnam.  and  the  Persian  Gulf, 

Their  patriotism  again  appeared  after  the  September  11  attacks,  as  .American 
Indian  law  enforcement  officers  volunteered  to  ser\e  m  air  marshal  programs 
On  the  local  level.  American  Indians  and  Alaska  Nat!\es  are  strengthening 
their  communities  through  education   and   business   dpNelopment.   opening 
the  doors  to  opportunity,  and  contributing  to  a  brighter  future  for  all. 

My  Administration  will  continue  to  work  with  tribal  governments  on  r 
sovereign  to  sovereign  basis  to  provide  Native  Americans  with  new  economic 
and  educational  opportunities.  Indian  education  programs  will  remain  .-. 
priority,  so  that  no  American  child,  including  no  Nat;\e  American  child, 
is  left  behind.  We  will  protect  and  honor  tribal  sn\ereignt\  and  help  to 
stimulate  economic  development  m  reservation  communities  We  will  work 
with  the  American  Indians  and  Alaska  Natives  to  {ire>er\p  their  freedom^ 
as  they  practice  their  religion  and  culture 

During  National  American  Indian  Heritage  Month,  1  uul  on  nii  .Amenrans 
to  learn  more  about  the  history  and  heritage  of  the  Nati\e  jieoples  ni  this 
great  land.  Such  actions  reaffirm  our  ajopreciation  <tnci  respect  tor  then 
traditions  and  way  of  life  and  can  help  to  [irpser\  e  ,-.n  important  pcirt 
of  our  culture  for  generations  yet  to  come 

NOW.  THEREFORE,  1,  GEORGE  W  BUSH  President  oi  the  Uniteu  States 
of  America,  bv  virtue  of  the  authorit\'  \ested  in  me  t)\  the  Constitution 
and  laws  of  the  I'nited  States,  do  hereby  proclaim  No\ember  2001  as  Nntional 
American  Indian  Heritage  Month.  1  call  upon  the  people  of  the  United 
States  to  observe  this  month  with  appropriate  programs  nnd  .icti\  ities 
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Proclamation  7501  of  November  13.  2001 


National  Farm-Citv  Week.  2001 


By  the  President  of  the  United  States  of  America 


A  Proclamation 


As  fall  harvesting  occurs  and  .\mericans  gather  with  tamih  Ar.d  fnena> 
during  Thanksgiving  to  share  holiday  meals  we  LPiebrdte  dl:  Nhtinr.  ^  fann- 
ers and  ranchers  who  provide  us  with  abundant  agru  ulturnl  [)roau(t>,  an.i 
we  recognize  all  of  those  who  help  get  those  food  products  h-om  the  larm 
to  our  tables 

The  .American  agricultural  industr\  is  the  leading  global  pro\ider  o-t  t()oii 
Its  remarkable  rates  of  production  are  a  continuing  tribute  to  tl:e  !nkaenii!t\ 
diligence,  and  creativity  of  our  country's  farmers  and  ranchers  But  agri- 
culture is  not  lust  one  industry  among  many — it  is  the  \erv  heart  of  ou; 
economy  The  aggregate  output  of  our  food  industrv  is  unparaiieled  ir. 
human  history  This  enormous  production  makes  farmers  and  rancher>  kev 
contributors  to  the  collective  wealth  of  our  countrv  Their  extraoramarx 
efforts  produce  foodstuffs  not  lust  for  our  land  but  for  the  world  ami 
they  are  driven  by  the  American  virtues  of  independence,  irdustrv,  inno\a- 
tion.  and  sacnfice, 

C3ur  Nation's  farmers  and  ranchers  depend  upon  a  complex  chair,  of  inter 
relationships  with  urban  workers  to  get  their  products  to  national  and  ucirio 
markets.  Shippers,  processors,  marketers,  tradespeople,  grocers,  true  k  dri\er'- 
food  service  providers,  inspectors,  researchers,  and  sc  ipntists  are  ail  ,oar* 
of  the  formula  that  feeds  our  land  and  the  world  These  urban  agriculture 
partnerships  ser\e  as  catalysts  for  our  overall  commercial  success,  and  theu 
continued  development  is  essential  to  sustaining  our  prosperit\ , 

As  we  reflect  upon  the  important  role  these  partnerships-  filav  m  the  strengt?-. 
and  success  of  our  great  Nation,  we  remember  those  v\ho  aevote  their 
lives  to  meeting  an  essential  national  and  worldwide  neea  We  arp  tiie-^ei; 
bv  our  agricultural  abundance,  by  the  committed  and  raring  farmer'-  dnu 
ranchers  who  strive  to  pro\'ide  all  we  need  to  feed  our  {)eople  nnr.  thp 
people  of  the  world,  and  by  all  of  those  who  help  accomplish  this  important 
undertaking, 

NOW.  THEREFORE.  !.  GEORGE  W  BUSH.  President  of  the  United;  State- 
of  America,  by  virtue  of  the  authority  vested  in  me  bv  the  C;onstitution 
and  laws  of  the  United  States,  do  hereby  proclaim  No\ember  Ih  through 
November  22.  2001,  as  National  Farm-City  Week  1  call  upcm  all  .Americans 
in  rural  and  urban  communities  alike,  to  )om  in  recognizing  the  ac  complisli- 
ments  of  our  farms  and  ranches,  and  the  hard-working  indniduals  who 
produce  an  abundance  of  affordable,  quality  agricultural  goods  that  strengthen 
and  enrich  our  countrv. 


I 
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IN  WITNESS  WHEREOF.  I  hav.^  hereunto  set  my  hand  this  thirteenth  cia\ 
ot  N()\  ember,  in  the  year  of  our  Lord  two  thousand  one.  and  of  the  Independ- 
enee  ul  the  United  States  of  America  the  two  hundred   and  twenty-sixth. 
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295               

Proposed  Rules: 

55     

28  CFR 

Proposed  Rules: 

104 

29  CFR 

4022 

4044 

30  CFR 

Proposed  Rules 

250 

918  

924 

935    


31  CFR 

Ch  V 

337 

356 

539  


32  CFR 

3 

505 

706 


84 
100 
117 
151 

155 
157 
158 
165 


56207,  569(91 


55901 


57369 
57369 

56043 


56620 
55609 
55611 
56263 


.57371 

56431 
56759 
.57371 


57381 
55876 
.56383 


55086 
56035 
57384 

55566 

i.  55566 

!..  55566 

55566 

55575  56035  56208 

56210  56212,  56214  56216, 

57385 

183 

Proposed  Rules: 
175 


55086 


56627 

36  CFR 

242 55092   56610 

38  CFR  i 

3  56613  56614 

Proposed  Rules: 

4 1,.      55614 


56432  56435  56993 


501 55096 

960 55577 

40  CFR 

52-.  55097  55099,  55102, 
55105,  55880,  56218,  56220. 
56222  56223  56447,  56449, 
56454  56465  56904  56931 
56944,  57160  57196,  57219. 
57223  57230  57247  57252, 
57261,  57387  57389,  57391. 
57395 

63 55577  55844 

70 55112,  55883,  56996 

71 55883 

80 55885 

81 56476 

82 57512 

180 55585.  56225.  56233 

271 55115 

300  55890  56484 

Proposed  Rules: 

3  56629 

50 57268 

51 56629 

52 55143.  55144.  56496 

57407  57408 

60 56629 

63 56629 

70 55144  56629 

80 55905 

82  55145 

89 55617 

90 55617 

91 55617 

94 55617 

123 .* 56629 

142 )..J 56629 

145 56629 

147 56496  56503 

162 56629 

233 56629 

257 56629 

258 56629 

271 56629 

281 56629 

300 55907  56507 

403 56629 

501 56629 

745 56629 

763 56629 

1048 55617 

1051 55617 

1065 55617 

1068 55617 

41  CFR 

61-250 56761 

101-3 55593 

102-84 55593 

42  CFR 

405 55246 

410 55246 

411 55246 

414 55246 

415 55246 

416 56762 

419 55850  55857 

482 56762 

485  56762 

Proposed  Rules: 

100       55908 

43  CFR 

3160 56616 


44  CFR 

2 57342 

9... 57342 

10 57342 

65 56769.  56773 

204  57342 

206  57342 

Proposed  Rules: 

67      56785  56788 

45  CFR 

46 56775 

Ch  V      56383 

Proposed  Rules: 

2553 56793 

46  CFR 

25 55086 

172 55566 

221 55595 

47  CFR 

73     55596  55597  55598 
55892.  55893  56038  56486 
56616,  56617 
Proposed  Rules: 

2 56048.  57408 

15 56793 

20 55618 

73 56507,  56629,  56630, 

56794 

48  CFR 

Chapter  2 55121 

204      55121 

207   55121 

212 55121 

213 55123.  56902 

252 55121 

253 55121 

Proposed  Rules: 

32      57294 

52  57294 

203 55157 

1827 57028 

1835 57028 

1852 57028 

49  CFR 

1  55598 

1201 56245 

Proposed  Rules: 

571    55623 

575 56048 

50  CFR 

20 56780 

100 55092.  56610 

300 56038 

600 55599 

622 57396 

635  ." 57397 

648  55599.56039.56040. 

56041.  56781,  57398 
660  55599 

679  55123,  55128 

Proposed  Rules: 

17 56265.  56508.  57526. 

57560 

20 56266 

21 56266 

216 55909 

622 55910 

635 57409 

648 56052 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  15, 
2001 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection 
Partial  quality  control 
programs    requirements 
elimination    scales 
certification   published  10- 
16-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation,  vanous 
States 

California:  published  11-15- 
01 

Pennsylvania   published  10- 
16-01 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Land  resource  managemen' 
Disposition,  occupancy  and 
use- 
Alaska  occupancy  and 
use   Alaska  Native 
veterans  allotments, 
published  10-16-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing;  published  10-11-01 
Fokker   published  10-11-01 
Raytheon   published  10-11- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Lamb  promotion,  research, 
and  information  order 
comnr>ents  due  by  11-20-01; 
published  9-21-01  [PR  01- 
23647] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  ttireatened 
species 


Sea  turtle  consen,/ation — 
CalifomiaOregon  dnft 
gillnet  fishery 
leatherback  sea  turtles 
incidental  take  levei 
comments  due  by  1 1  ■ 
23-01    published  8-24- 
01  [FR  01-21512] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Sea  turtle  conservation 
requirements 
Correction    comments  due 

by  11-19-01    published 
10-19-01   ;FR  01-264551 
Environmental  statements, 
availability    etc 
Northestem  united  States 
fishenes— 

Monk1:sh    Atlantic  hernng 
and  Atlantic  salmon 
environmental  impact 
statements    comments 
due  by  11-21-01 
published  9-25-01  [PR 
01-237961 
Fishery  conservation  and 
management 

Northeastern  United  States 
fishenes — 

Atlantic  mackere^  squid 
and  butterfish 
comments  due  by  1 1  - 
23-01    published  10-23- 
01   [PR  01-26688] 

Atlantic  surtclams,  ocean 
quahogs   and  Maine 
mahogany  ocean 
quahogs   comments 
due  by  ii-23-0i 
published  i0-24-0i   fPR 
01-26791; 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 

Italy   tax  exemptions: 
comments  due  by  11-20- 
01    published  9-21-01  [FR 
01-23689) 

Profit  policy  changes 
comments  due  by  1 1  -20- 
01    published  9-21-01  [FR 
01-23690] 

ENERGY  DEPARTMENT 

Er>ergy  Efficiency  and 
Renewable  Energy  Office 

Er>ergy  conservation 
Consumer  products  and 
commercial  and  mdustnai 
equipment,  energy 
conservation  program 
meeting,  comments  doe 
by  11-20-01.  published 
10-23-01   [FR  01-26672] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act 


Interstate  natural  gas 
pipelines- 
Business  practice 

standards    comments 

due  by  11-19-01 

published  10-19-01  'PR 

01-26328] 
Practice  and  procedure 
Natural  gas  pipelines  a^d 
transmitting  public  utilities 
(transmission  providers); 
standards  ot  conduct 
comments  due  bv  11-19- 
01.  published  iO-5-Oi  [FR 
01-24667] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  c>oilutants   hazardous 
national  emission  standards 
Hydrochloric  acid  production 

facilities    comments  due 

by  11-19-01,  published  9- 

18-01  [FR  01-23083; 
Air  pollution  control 
State  operating  permits 

programs — 

Anzona    comments  due 
by  11-19-01    published 
10-18-01  (FR  01-26264; 

California,  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26410] 

California,  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26409; 

California  comments  due 
by  11-19-01  published 
10-19-01  [FR  01-26408] 

California  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26407] 

California  comments  due 
by  11-19-01  published 
10-19-01  [FR  01-26420] 

California  comments  due 
by  11-19-01  published 
10-19-01  [FR  01-26419] 

California  comments  due 
by  11-19-01  published 
10-19-01  [FR  01-26418] 

California  comments  due 
by  11-19-01  puWished 
10-19-01  [FR  01-26417] 

California  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26416] 

California,  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26421; 

California  comments  due 
by  11-21-01  pubiisned 
10-22-0'   [FR  01-26529; 

lllincMS  comments  due  bv 
11-21-01  published  16- 
22-01  [FR  01-26677] 

Maine  comments  due  by 
11-19-01,  published  10- 
18-01   [FR  01-26100] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutKXi  control 


State  operating  pem-trts 
programs- 
Maine    comments  due  by 
11-19-01    published  1O- 
18-01   [FR  0' -26099] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poiiutio"  cont'd 
State  operating  permits 
pi-ogi-ams— 

Michigan  comments  due 
by  11-21-0'  published 
10-30-01   ;FR  01-27259] 

Minnesota   comments  due 
by  11-21-01    published 
10-30-01   [FR  01-27258' 

Wisconsin,  comments  Oje 
by  1 1-21-01,  pubiisned 
10-30-01  [FR  01-27257] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

author. zations 

Indiana   comments  due  by 
11-23-01    published  10- 
24-01   [FR  01-26682] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  p'ogram 
authorizations 

Indiana   comments  due  by 
11-23-01    pubi'Shed  10- 
24-0'   'FR  01-26683] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste 
Solid  waste  disposal 
facilities  and  muiictpal 
solid  waste  landtiiis 
residential  lead-based 
pamt  waste  disposal 
comments  due  by  11-23- 
01,  pubiisned  iO-23-0i 
[FR  01-26094; 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste 

Solid  waste  disposal 
facilities  and  municipal 
solid  waste  landfills 
residential  lead-based 
pamt  waste  disposal 
comments  due  by  11-23- 
01    published  10-23-01 
[FR  01-26095] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides   tolerances  m  food 
animai  feeds   and  'aw 
agncuitu'-a    commodities 
Bispynbac-sodium 
comments  due  by  11-19- 
01    published  9-18-01   [FR 
01-23227] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system; 

Electronic  commence  arid 
disclosure  Ic 
shareholders   comments 


I 


IV 
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due  by  11-21-01, 
published  10-22-01  [FR 
01-26305] 

FEDERAL  , 

COMMUNICATIONS  \ 

COMMISSION 

Radio  stations   table  of 
assignments 
Oklahoma  and  Texas 
comments  due  by  11-19- 
01,  published  10-17-01 
[FR  01-26060; 
Texas  comments  due  by 
11-19-01    published  10- 
16-01  [FR  01-25915] 
Vanous  States   comments 
due  by  11-19-01 
published  10- 16-01  [FR 
01-25916] 
GOVERNMENT  ETHICS 
OFFICE 

Testimony  by  agency 
employees  and  production 
of  official  records  in  legal 
proceedings    comments  due 
by  1 1  -23-01    published  9- 
24-01  [FR  01-23771] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption 
Food  labeling— 
Plant  sterol/sterol  esters 
and  coronary  heart 
disease   comments  due 
by  11-19-01    published 
10-5-01   (FR  01-25106] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
reservations 
Shoshone  Indian  Tnbe  of 

Fallon  Reservation  and 

Colony    NV    Court  of 

Indian  Offenses 

establishment   comments 

due  by  11-19-01 

published  9-18-01  [FR  01- 

23198] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclanrtation 
and  Enforcement  Office 

Pennanent  program  and 

abandoned  m(r>e  land 

reclamation  plan 

submissions 

Alabama,  comments  due  by 
11-19-01    published  10- 
18-01  [FR  01-26269] 

West  Virginia,  comments 
due  by  11-23-01 
published  10-24-01  'FR 
01-26770] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Custody  procedures, 
comments  due  by  11-19-01 
published  9-20-01  [FR  01- 
23545] 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes 
B-1   nonimmigrant  visitors  tor 
business,  building  and 
construction  work 
definition,  comments  due 
by  11-19-01    published  9- 
19-01  [FR  01-23327] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilrties   domestic  licensing 
Power  reactor  site  or  tacilify 
partial  release  for 
unrestricted  use  before 
NRC  approval  of  license 
termination  plan 
comments  due  by   1 1  '  9- 
01    published  9-401  [FR 
01-22139! 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Secunties 
Decimal  trading  m 
subpennies   effects 
comments  due  by  ii-23 
01    published  lO-i-C   'f^R 
01-24470! 

SMALL  BUSINESS 

ADMINISTRATION 

Disaster  loan  prograT 
Eligible  small  business 
concerns  affected  by 
World  Trade  Ceriter  and 
Pentagon  disasters, 
comments  due  by  11-21- 
01    published  1 0-22-01 
[FR  01-26565; 

STATE  DEPARTMENT 

Visas    nonimmigrant 
documentation 
Construction  work  and  B 
nonimmigrant  visa 
classification    comments 
due  by  11-19-0', 
published  9-19-01  [FR  01- 
234881 

TRANSPORTATION 

DEPARTMENT  j 

Coast  Guard  I 

Boating  safety:  I 

Accidents  involving 
recreational  vessels 
reports   property  damage 
threshold  raised 
comments  due  by  1 1  23 
01,  published  10-24-01 
•  [FR  01-26814] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation       | 
Administration 

Airworthiness  directives: 
Bell   comments  due  by  11- 

20-01    published  9-21-01 

[FR  01-23415] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation      1 
Administration         \ 
Airworthiness  directives: 


Bell   comments  due  by  11- 

20-01    published  9-21-01 

[FR  01-23416] 
Boeing   comments  due  by 

11-20-01    published  9-21- 

01   [FR  01-23418] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Enstrom  Helicopter  Corp  , 

comments  due  by  11-19- 

01    published  9-18-01  [FR 

01-23250] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives' 
General  Electric  Co  , 
comments  due  by  1 1  -23- 
01    published  9-24-01  [FR 
01-23323] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-25057] 
Ainworthiness  Directives; 
McDonnell  Douglas 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-25058] 
Airworthiness  directives: 
McDonnell  Dorglas 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-25065] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Boeing   comments  due  by 
11-23-01    published  10- 
9-01   [FR  01-25293] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Hartzell  Propeller,  Inc 
Model  HC-E5A-2/E8991 
constant  speed 
propeller  comments 
due  by  11-19-01: 
published  10-3-01  [FR 
01-24429] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  and  traffic 
operations 


Highway  design  standards;   • 
comments  due  by  11-19- 
01,  published  9-18-01  [FR 
01-23260] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation    ' 
Board 

Practice  and  procedure: 

Arbitration;  vanous  matters 
relating  to  use  as 
effective  means  of 
resolving  disputes  subject 
to  Board's  )unsdiction; 
comments  due  by  11-23- 
01,  published  9-24-01  [FR 
01-23769] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes; 
Testamentary  trusts 
qualified  subchapter  8 
trust  election;  comments 
due  by  11-23-01, 
published  8-24-01  [FR  01- 
21363] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions 
compensation,  dependency, 
etc  ; 

Benefits  renouncement; 
comments  due  by  1 1  -23- 
01.  published  9-24-01  [FR 
01-23801] 


LIST  OF  PUBUC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http.// 
www.nara.gov/fedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.acxxss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  2311/P.L.  107-«6 

Energy  and  Water 
Development  Appropriations 
Act,  2002  (Nov.  12,  2001.  115 
Stat.  486) 
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H.R.  2590/P.L.  107-67 

Treasury  and  Genera 
Government  Appropnations 
Act    2002  (Nov    12    2001     MS 
Stat   514) 

H.R.  2647/P.L.  107-68 

Making  appropriations  for  the 
Legislative  Branch  tor  the 
fiscal  year  ending  Septembe' 
30   2002    ann  tor  other 
purposes    iNov     12,  2001,  115 
Stat    560) 


H.R.  2925/P.L.  107-69 

To  amend  the  Reclamation 
Recreation  Management  Act 
of  1992  in  order  to  provide  fc 
the  security  of  dams    facilities 
and  resources  under  the 
jjnsdiction  of  the  Bjreau  of 
Reclamation    (Nov    i2    200 1 
T'S  Stat    593! 

Last  List  .\ovember  B.  iiOOl 
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\o!    66,   No    222 

F-!Ca\     \o\embe'    :6    200: 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart8 

[Docket  No.  01-23] 
RIN  1557-ACOO 

Assessment  of  Fees 

agency:  Office  of  the  Comptroller  of  the 
Currencv,  Treasur\ 


ACTJON:  Final 


rule 


SUHMilARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC]  is  amending  12 
CFR  8  2(a).  which  sets  forth  the  formula 
for  the  semiannual  assessment  the  OCC 
charges  each  national  bank,  Tlie 
amendment  revises  the  formula  to 
establish  a  minimum  base  amount  for 
the  semiaimua)  assessment  for  the  first 
assessment  bracket  ($0-$2  million)  of 
the  assessment  schedule  This  change 
will  enable  the  OCC  to  modestlv  adjust 
its  assessments  to  better  align  with  its 
costs  of  supervision 
EFFECTIVE  DATE:  December  31,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Meyer.  Counsel,  Legislative  and 
Regulatory  Activities  Division.  (202; 
874-5090;  or  David  Nebhut.  Director. 
Policy  Analysis.  (202)  874-5220 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  OCC  charters.,  regulates,  and 
supervises  approximately  2.200  national 


banks  and  58  Federal  branches  and 
agencies  of  foreign  banks  in  the  United 
States,  accounting  for  approximately  55 
percent  of  the  nation's  banking  asset.'s 
Our  mission  is  to  ensure  a  safe,  sound. 
and  competitive  national  banking 
svstem  that  supports  the  citizens, 
communities,  and  economv  of  the 
United  States 

The  OCC  funds  the  activities  it 
undertakes  to  carry  out  this  mission 
through  assessments  on  institutions 
regulated  by  the  CX^C  The  National 
Bank  Act  authorizes  the  OCC  to  collect 
assessments,  fees,  or  other  charges  as 
necessary  or  appropriate  to  cam,-  out  the 
responsibilities  of  the  Office   i :',  I'  S  C 
482  (Supp  2000)  The  statute  requires 
that  our  charges  be  set  to  meet  the 
Comptrollers  expenses  in  carrying  out 
authorized  activities  Id  Pursuant  to 
part  8  of  its  regulations,  the  OCX 
currently  assesses  national  banks  and 
Federal  branches  and  agencies 
according  to  the  following  formula   set 
forth  in  the  table  at  §  8, 2(a); 


If  the  bank  s  total  assets  (consolidatea  domestic  and 

The 

semiannual  assessment  is 

fore 

jign  subsidianes)  are 

This  amount- 

Over- 

But  not  over- 

^ 

Plus 

O^  exre<^«.  n\/f^ 



Column  B 

Base  arTKMjnt 

Marginai  rates 

Column  A 

Column  C 

Column  D 

Column  E 

Million 

$0 

2 

20 

Million 

S2 

20 

100 

$0 
XI 
X2 

V1 

Y2 
V3 

Milltor. 

sc 

100 

200 

X3 

y4 

'<X> 

200 

1  000 

X4 

V5 

200 

1.000 

2000 

X5 

V6 

1  000 

2000 

6000 

X6 

v~ 

2000 

6.000 

20  000 

X7 

Y8 

6  000 

20,000 

40  000 

X8 

V9 

20  000 

40,000 

X9 

Y10 

40  000 

Under  this  formula,  the  OCC  assesses 
a  national  bank  according  to  the  amount 
of  assets  the  bank  reports  on  its 
Consolidated  Report  of  Condition 
{Including  Domestic  and  Foreign 
Subsidiaries)  ("Call  Report")  filed  for 
the  quarter  preceding  the  semiannual 
assessment  period.  A  bank  calculates 
the  book-asset  component  of  its 
assessment  by  first  identifying  which  of 
10  asset  categories  it  fits  within.  If  the 
bank  fits  within  the  smallest  category 
(i.e.,  $0  to  $2  milhon),  it  multiplies  all 
of  its  assets  by  a  marginal  rate  that  is 
provided  each  year  by  the  OCC  in  the 
Notice  of  the  Comptroller  of  the 


Currency  Fees  (Notice  of  Fees)  Under 
this  system,  a  national  bank  with  $2 
million  in  assets  currently  pays 
approximately  $3,211  ($2  million 
multiplied  by  the  0,0016057180 
marginal  rate  currently  in  effect) 
semiannually  for  the  cost  of  its 
supervision  by  the  OCC. 

If  the  bank  fits  within  any  of  the  other 
nine  asset  categories,  the  bank  pavs  a 
base  amount  provided  in  the  Notice  of 
Fees  for  that  category  (which  equals  the 
assessment  on  the  largest  bank  in  the 
next  smallest  asset  category),  plus  an 
amount  determined  by  multiplying  a 
marginal  rate  (also  provided  in  the 


Notice  of  Fees;  by  the  amount  of  its 
assets  that  exceed  the  low  end-point  of 
us  category  Thus,  for  example,  a  bank 
with  SlO  million  m  assets  would  fall 
into  the  second  asset  categon  ($2 
million  to  $20  million)  and  would  pav 
an  assessment  equal  to  S3.211,  which  i.*- 
the  current  base  amount  for  its  category , 
plus  $1605.  which  is  the  product  of  the 
current  marginal  rate  for  that  category 
(0  00020071  70).  multiplied  bv  $8 
million  (the  amount  of  its  assets  that 


I 
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exceeds  the  S2  million  low-end  point 
for  its  category)  ' 

II.  Description  of  the  Proposal 

On  September  25.  2001,  the  OCC 
published  a  notice  of  proposed 
rulemalting  in  the  Federal  Register  (66 


FR  48983)  to  amend  this  assessment 
formula.  The  OCC  proposed  revising  the 
table  at  §  8.2(a)  to  establish  a  minimum 
base  amount  for  the  semiannual 
assessment  for  the  first  assessment 
bracket  of  the  assessment  schedule.  To 
accomplish  this,  the  proposal  deleted 


the  figure  of  $0  as  the  base  amount  in 
Column  C  for  the  first  asset  bracket  and 
replaced  it  with  a  variable  (Xl).  The 
proposal  also  deleted  the  variable  Yl  in 
Column  D  and  replaced  it  with  0.  The 
proposed  revised  table  at  §  8.2(a)  looked 
as  follows: 


It  the  tiank's  total  assets  (consolidated  domestic  and 

The  semiannual  assessment  is 

foreign  subsidianes)  are 

This  amount- 

Plus 

Over- 

But  not  over- 

Of  excess  over- 

Base  amount 

Marginal  rates 

Column  A                              Column  B 

Column  C 

Column  D 

Column  E 

Million 

Million 

Million 

SO 

$2 

X1 

0 

2 

20 

X2 

Yl 

$2 

20 

100 

X3 

Y2 

20 

100 

200 

X4 

Y3 

100 

200 

1.000 

X5 

Y4 

200 

1,000 

2,000 

X6 

Y5 

1.000 

2,000 

6.000 

X7 

Y6 

2,000 

6000 

20  000 

X8 

Y7 

6.000 

20,000 

40,000 

X9 

Y8 

20,000 

40  000 

X10 

Y9 

40,000 

This  proposed  assessment  formula 
requires  national  banks  to  pay  an 
assessment  equal  to  the  base  amount 
(Xl)  for  assets  subject  to  the  first  asset 
bracket.  For  each  semiannual 
assessment  period,  the  base  amount  (Xl) 
would  be  established  by  the  Notice  of 
Fees, 

The  OCC  received  nine  comments  on 
the  proposal,  all  of  which  expressed 
concern  about  the  impact  of  the  increase 
on  small  banks  For  the  reasons 
discussed  below,  we  are  adopting  the 
rule  as  proposed 

m.  Discussion  of  Final  Rule  and 
Comments  Received 

The  OCC  is  revising  the  table  at 
§  8, 2(a)  as  proposed  to  establish  a 
minimum  base  amount  for  the 
semiannual  assessment  for  the  first  asset 
category  of  the  assessment  schedule  A.s 
explained  in  the  proposal,  the  dollar 
amount  of  the  anticipated  increased 
semiannual  assessment  will  be  the  same 
for  every  national  bank  with  at  least  S2 
million  in  balance  sheet  assets 

The  commenters  were  concerned  that 
the  effect  of  the  proposed  increase 
would  be  proportionately  greater  fur  the 
smallest  national  banks  than  for  larger 
banks  These  commenters  believe  that 
the  increase  is  unfair  and  amounts  to  an 
undue  burden  on  small  banks, 
particularly  those  operating  in  areas  that 
are  experiencing  economic  decline. 
Several  commenters  suggested 
mitigating  the  effect  of  the  increase  by 


phasing  it  in  over  two  or  three  years 
Others  suggested  increasing  assessments 
based  on  a  flat  percentage  of  assets  or 
adopting  a  progressive  dollar  increase 
for  each  asset  category  so  that  the 
percentage  increase  for  the  smaller 
institutions  is  not  as  high  as  with  a  flat 
dollar  increase 

We  have  considered  carefully  how 
changes  to  our  assessment  schedule 
would  allocate  the  costs  of  OCC 
operations  among  national  banks  of 
different  sizes  and  concluded  that 
adoption  of  the  proposed  increase  is 
warranted  for  the  following  reasons. 
First,  the  principal  purpose  of  the 
proposal  was  to  align  the  semiannual 
assessment  for  all  national  banks  more 
closely  with  the  increasing  costs  of  the 
OCC's  supervision  The  final  rule 
accomplishes  that  obiective  by  modestly 
increasing  the  amount  of  the  assessment 
for  the  asset  category  that  is  applicable 
to  all  national  banks 

Second,  the  final  rule  enables  the 
OCC  to  strike  an  appropriate  balance 
between  assessing  each  national  bank 
for  its  fair  share  of  the  OCC's  expenses 
and  moderating  the  impact  of  the 
increase  on  small  national  banks.  We 
continue  to  anticipate,  as  we  said  in  the 
preamble  to  the  proposed  rule,  that  the 
December  1 .  2001 .  Notice  of  Fees  will 
set  a  semiannual  base  amount  for  the 
smallest  asset  category  in  the  range  of 
$5,000  and  that  the  marginal  rate  for 
that  asset  category  will  be  0.  Applying 
a  base  amount  of  $5,000  and  a  marginal 


rate  of  0  to  national  banks  in  the 
smallest  asset  category  results  in  a 
minimum  semiannual  assessment 
charge  for  these  banks  of  $5,000,  or  an 
increase  of  $1,789  for  a  bank  with 
balance  sheet  assets  of  $2  million.  The 
assessment  for  banks  in  each  of  the 
larger  categories  {X2-X10)  would 
increase  by  the  same  dollar  amount, 
because  the  base  amount  for  any 
category  is  the  maximum  that  a  bank  in 
the  immediately  preceding  asset 
category  would  pay. 

This  approach  enables  the  OCC  to 
allocate  its  costs  of  supervision  more 
equitably  among  national  banks,  and 
particularly  to  narrow  the  gap  between 
the  OCC's  overall  costs  to  supervise, 
examine  and  regulate  smaller  banks, 
and  what  these  institutions  pay  in 
assessments.  Although  the  amount  of 
the  increase  will  represent  a 
proportionately  greater  amount  of  a 
smaller  bank's  total  assessment  than 
will  be  the  case  for  a  larger  bank  that 
pays  a  larger  total  assessment,  the 
greater  proportionate  increase  will  affect 
the  category  of  banks  where  the  greatest 
disparity  currently  exists  between  the 
assessments  those  banks  pay  and  the 
OCC's  overall  costs  attributable  to  them 

Even  so,  the  relatively  modest  size,  in 
dollars,  of  the  anticipated  base  amount 
results  in  a  relatively  modest  increase, 
in  dollars,  even  for  the  smallest  banks. 
Because  the  OCC  has  decided  on  this 
approach  to  mitigate  the  effects  of  the 
increase  on  the  smallest  banks,  we  have 


'  ThiN  illuslr,)lnf  I  di(  ui-iiion  assumes  that  there 
are  no  Lin  umNlrtiii  h>  itiHi,  under  part  8.  would 
require  adjustments  to  the  assessment  to  reflect,  for 


instance,  a  bank  s  status  as  a  non-lead  bank  or  a 
composite  supervisory  rating  of  3,  4,  or  5  under  the 
Uniform  Financial  Institutions  Rating  System  or 


RCX;A  rating  (which  rates  risk  management, 
operational  contols,  compliance,  and  asset  quality), 
as  apprpriate  Sw  12  CFR  8.2(a)(6)  and  (7). 
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declined  to  adopt  a  multi-year  phase-in 
period,  which  could  have  resulted  in  an 
assessment  increase  that,  ultimatelv. 
would  need  to  be  greater  than  we 
anticipate  under  the  approach  we  have 
adopted,  in  order  to  reflect  increases  in 
costs  of  the  OCC  attributable  to  each 
institution. 

IV.  Regulatory-  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulator\-  Flexibilitv  Act,  5  U,S,C. 
605(b)  (RFA).  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  is  not  required 
if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  publishes  its  certification  and  a 
short.  explanatoPi-  statement  in  the 
Federal  Register  along  with  its  rule 

Pursuant  to  section  605(b)  of  the  RFA, 
the  OCC  hereby  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  The  OCC  has 
reviewed  the  impact  this  final  rule  will 
have  on  small  national  banks  For 
purposes  of  this  final  rule,  the  OCC 
defines  ■'small  national  banks"  to  be 
those  banks  with  less  than  $100  million 
in  total  assets  Based  on  that  review,  the 
OCC  certifies  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantia!  number  of  small  entities 
The  basis  for  this  conclusion  is  that  the 
minimum  semiannual  assessment  for 
these  banks  will  increase  bv  onlv 
approximately  $1,789  The  OCC  does 
not  believe  this  to  be  a  significant 
economic  impact.  Accordinglv.  a 
Regulatory  Flexibility  Act  analysis  is 
not  required 


V.  Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatorv 
action  under  Executive  Order  12866 

VI.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
1532  (Unfunded  Mandates  Act!. 
requires  that  the  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate  or  bv  the 
private  sector,  of  $1 00  million  or  more 
in  any  one  year  if  a  budgetary  impart 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identif\-  and  consider  a 
reasonable  number  of  regulatorv 
alternatives  before  promulgating  the 
rule.  The  OCC  has  determined  that  this 
final  rule  will  not  result  in  expenditures 
by  State,  local,  and  tribal  governments, 
or  bv  the  private  sector,  of  SI 00  million 
or  more  in  any  one  year  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  any  regulatory  alternatives 
As  noted  above,  for  a  national  bank  with 
at  least  $2  million  in  total  assets,  the 
final  rule  will  increase  the  bank's 
semiannual  assessments  by  $1,789. 

MI.  Effective  Date 

Any  new  regulation  that  imposes 
"additional  reporting,  disclosure,  or 
other  requirements  on  insured 
depositors  institutions  shall  take  effect 
on  the  first  day  of  a  calendar  quarter 
which  begins  on  or  after  the  date  on 
which  the  regulations  are  published  in 


final  form."  unless  certain  exceptions 
apply  Riegie  Community  Development 
and  Regulatorv  Improvement  Act  of 
1994    Pub    I.    103-325.  ^-302{bl 
(September  23,  1994,   This  rulemaking 
imposes  no  such  additional  reporting, 
disclosure,  or  other  requirements. 
.Accordingly,  the  requirement  to  delay 
the  effective  date  until  the  first  day  of 
the  next  calendar  quarter  does  not 
apply,  and  the  rule  wil!  become 
effective  December  31 

List  of  Subjects  in  12  CFR  Part  8 

National  banks.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  8  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  8— ASSESSMENT  OF  FEES 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  481.  482,  1867, 
3102.  and  3108;  15  U.S.C.  78c  and  781;  and 

26  DC  Code  102 

2.  In  §  8.2.  paragraph  (a)  is  revised  to 
read  as  follows; 

§8.2     Semiannual  assessrnent. 

(a)  Each  national  bank  and  each 
District  of  Columbia  bank  shall  pay  to 
the  Comptroller  of  the  Currencv  a 
semiannual  assessment  fee,  due  bv 
lanuar*  ^1  and  luh  31  of  each  vear,  for 
the  six-month  period  beginning  30  davs 
before  each  payment  date  The  amourrt 
of  the  semiannual  assessment  paid  by 
each  bank  is  computed  as  follows: 


If  the  bank  s  total  assets  (consolidated  domestic  and 

Ttie  semiannual  assessment  is 

foreign  subsidiaries)  are 

This  amount — 

Ptus 

Over— 

But  not  over- 

Of  excess  over- 

Base  amount 

Marginal  rates 

Column  A               i               uoiumn  b 

Column  C 

Column  D 

Column  E 

Million 

Million 

Million 

$0 

$2 

XI 

0 

2 

20 

X2 

Yl 

S2 

20 

100 

X3 

Y2 

20 

100 

200 

X4 

Y3 

^                                         100 

200 

1000 

X5 

y4 

200 

1,000 

2000 

X6 

YS 

1  000 

2.000 

6000 

X7 

Y6 

2  000 

16.000  1                                     20.000 

X8 

Y7 

6,000 

20,000                                       40  000 

X9 

Y8 

20.000 

140,000 

X10 

Y9 

40,000 
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Dated:  November  9,  2001. 
|ohn  D.  Hawke,  fr.. 
Comptroller  of  the  Currency. 
|FR  D(x    01-28R')2  Filed  11-15-01;  8:45  ami 
BIU.ING  CODC  4aiO-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM202;  Special  Conditions  No. 
25-1 91 -SC] 

Special  Conditions:  Gulfstream  G- 
1159,  G-1159A,  Gr-1159B  Series 
Airplanes;  High-Intensity  Radiated 
Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (F.AA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMAF^Y:  These  special  conditions  are 
issued  for  Gulfstream  G-1159.  G- 
1159A.  G-1159B  series  airplanes 
modified  by  Garrett  Aviation  Services. 
These  modified  airplanes  will  have  a 
novel  or  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  a 
Honevwell  Epic  Control  Display  System 
for  Retrofit  (CDS-R).  The  system 
consists  of  dual  Electronic  Primary 
Flight  Display  Systems,  which  replace 
the  existing  Primar\'  Flight  Display 
System.  The  Electronic  Primary  Flight 
Display  Systems  will  utilize  electrical 
and  electronic  systems  that  perform 
critical  functions.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-infensity-radiated 
fields  (HIRF).  Those  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  November  6,  2001 

Comments  must  be  received  on  or 
before  December  17.  2001. 
ADDRESSES:  Comments  nn  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate. 
Attention:  Rules  Docket  (ANM-113). 
Docket  No,  NM202,  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056. 
or  delivered  in  duplicate  to  the 


Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM202.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7;30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Beane,  FAA.  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2976;  facsimile 
(425) 227-1320. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
rules  docket  number  and  be  submitted 
in  duplicate  to  the  address  specified 
above  The  Administrator  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments. 
The  special  conditions  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM202."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  January  9,  2001.  Garrett  Aviation 
Services.  1200  North  Airport  Drive, 
Capital  Airport.  Springfield,  Illinois 
62707.  applied  for  a  Supplemental  Type 
Certificate  (STC)  for  the  Gulfstream  G- 
1159,  G-1159A,  G-1159B  series 
airplanes.  The  Gulfstream  G-1159,  G- 
1159A,  G-1159B  series  airplanes  are 
small  transport  category  airplanes 
powered  by  two  turbofan  engines  with 
a  maximum  takeoff  weight  of  69,700 
pounds.  The  aircraft  operate  with  a  two 


pilot  crew  and  can  carry  up  to  19 
passengers.  The  modified  airplanes 
incorporate  the  installation  of  a 
Honevwell  Epic  Control  Display  System 
for  Retrofit  (CDS-R).  The  system 
consists  of  dual  Electronic  Primary 
Flight  Display  systems  that  replace  the 
existing  Primary  Flight  Display  systems. 
The  Honeywell  Epic  DCS-R  has  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Garrett  Aviation  Services  must 
show  that  the  Gulfstream  G-1159,  G- 
1159A,  G-1159B  series  airplanes,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A12EA.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
included  in  the  certification  basis  for 
the  Gulfstream  G-1159,  G-1159A,  G- 
1159B  series  airplanes  include  14  CFR 
part  25.  as  amended  by  Amendment  25- 
1  through  Amendment  25—41  except  for 
special  conditions  and  exceptions  noted 
in  Type  Certificate  Data  Sheet  (TCDS) 
A12EA. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Gulfstream  G-1159,  G- 
1159A,  G-1159B  series  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Gulfstream  G-1159,  G- 
1159A,  G-1159B  series  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirement  of  14  CFR  part  34 
and  the  noise  certification  requirement 
of  14  CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the 
airplane's  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  features, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 
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Novel  or  Unusual  Design  Features 

The  Gulfstream  G-1159,  G-1159A.  G- 
1159B  series  airplanes  will  incorporate 
dual  Electronic  Primary  Flight  Display 
Systems  that  will  perform  critical 
functions.  The  existing  airworthiness 
standards  (14  CFR  part  25)  do  not 
contain  adequate  or  appropriate  safetv 
standards  that  address  protecting  this 
equipment  from  the  adverse  effects  of 
HIRF.  These  instruments  may  be 
vulnerable  to  HIRF  external  to  the 
airplane.  Accordingly,  these 
instruments  are  considered  to  be  a  novel 
or  unusual  design  feature 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electronic  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the 
Gulfstream  G-1159,  G-1159A,  G-1159B 
series  airplanes  modified  to  incorporate 
dual  Electronic  Primary  Flight  Display 
Systems.  These  special  conditions  will 
require  that  these  instniments,  which 
perform  critical  functions,  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  or  2 
below: 


1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 


Frequency 


FieW  strength 

(volts  per 

meter) 


Peek 


Aver- 
age 


lOkHz-IOOkHz  .... 
100  kHz-SOO  kHz  .. 

500  kHz-2  MHz  

2  MH2-30  MHz  

30  MH2-70  MHz  .... 
70  MHz- 100  MHz  .. 
100  MHz-200  MHz 
200  MHz-400  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz  .... 

1  GHz-2  GHz  

2  GH2-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8GHZ-12  GHz  

12GHZ-18GHZ  .... 
18GHz-40GHz  . 


50 

50 

50 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

.-vxxi 

200 

1000 

200 

3000 

300 

?000 

200 

600 

200 

Note.— The  field  strengths  are  expressed  in 
terms  of  peak  of  the  root-mean-square  (rms) 
over  the  complele  modulation  penod 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Gulfstream  G-1159.  G-1159A.  G-n59B 
series  airplanes  modified  by  Garrett 
Aviation  Ser\'ices  to  incorporate  dual 
Electronic  Primary  Flight  Display 
Systems.  Should  Garrett  Aviation 
Services  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modif\- 
any  other  model  mcluded  on  Tvpe 
Certificate  No.  A12EA  to  incorporate  the 
same  novel  or  unusual  design  features. 
these  special  conditions  would  applv  to 
that  model  as  well  under  the  provisions 
of  §21  101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 


Gulfstream  G-1159.  G-n59A.  G-n59B 
series  airplanes  modified  by  Garrett 
Aviation  Service*  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  penod  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  Because  a  delav 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  F.\A  has  determined  that 
prior  publir  notice  and  comment  are 
urmecessar\-  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  U.S.C.  106(g).  40113,  44701, 

44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Gulfstream  G-1159,  G-1159A.  G- 
1159B  series  airplanes  modified  by 
Garrett  Aviation  Senices. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
iHJRFi  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane 
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Issued  in  Renton.  Washington,  on 
November  R.  2001. 
lefTDuven,  , 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc:.  01-28676  Filed  11-15-01;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docltet  No.  NM195;  Special  Conditions  No. 
25-192-SC] 

Special  Conditions:  Boeing  Model  777- 
200  Series  Airplanes;  Overhead  Crew 
Rest  Compartments 

agency:  Fedf-ral  Aviation 
Administratif)!!  iFAA).  DOT. 
ACTION:  Final  special  conditions. 


SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  777-200  series 
airplanes,  modifiod  by  the  Boeing 
(lommercidl  Airplane  Group.  Wichita. 
The  proposed  modification  consists  of 
the  installation  of  an  overhead 
flightcrew  rest  (OFCR)  and  an  overhead 
attendant  rest  (OAR)  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  these  design  features.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  November  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
layson  Claar.  F.\A.  Airframe,  Cabin 
Safety  Branch.  AN'M-115.  Transport 
.Standards  Staff.  Transport  .\irplane 
^l^e(.tordt^'.  Aircraft  Certification 
Service.  IbOl  Lind  Avenue  SW  . 
Renton,  Washington.  98055^056; 
telephone  (425)  227-2194;  facsimile 
(425) 227-1320 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  18.  2000.  the  Boeing 
Commercial  Airplane  Group  (BCAG) — 
Wichita  Division  Designated  Alteration 
Station  (D.-^S)  applied  for  a 
Supplemental  Type  Certificate  (STC) 
from  the  Wichita  Aircraft  Certification 
Office  (AGO)  The  STC  is  to  install  an 
overhead  flightcrew  rest  (OFCR)  and  an 
overhead  attendant  rest  (OAR)  on 
Boeing  .Model  777-200  series  airplanes 
The  OFCR  compartment  adjacent  to 
door  one  will  include  a  maximum  of 
two  private  berths  and  two  seats 
Occupancy  of  the  OFCR  will  be  limited 
to  a  maximum  of  four  occupants.  The 


OAR  compartment,  adjacent  to  door 
three,  will  include  a  combination  of 
private  berths  and  seats  for  a  maximum 
of  twelve  occupants.  Occupancy  of  the 
OAR  will  be  limited  to  a  maximum  of 
twelve  occupants.  Follow-on  designs 
may  locate  the  OAR  at  either  door  three, 
or  door  four  depending  on  the  Model 
777-200  airplane  and  option(s)  selected 
bv  the  customer. 

'  Both  crew  rests.  OFCR  and  OAR.  will 
be  accessed  from  the  main  deck  by 
stairs.  In  addition,  an  emergency  hatch 
which  opens  directly  into  the  cabin  area 
will  be  provided  for  each  compartment. 
A  smoke  detection  system,  an  oxygen 
system,  and  occupant  amenities  will 
also  be  provided.  These  compartments 
will  only  be  occupied  in  flight,  not 
during  taxi,  takeoff,  or  landing. 

The  Boeing  Model  777-200  series 
airplanes  are  large  twin  engine  airplanes 
with  various  passenger  capacities  and 
ranges  depending  upon  airplane 
configuration,  and  currently  do  not 
incorporate  OFCR  and  OAR 
compartments  in  production.  While  the 
installation  of  a  crew  rest  compartment 
is  not  a  new  concept  for  large  transport 
category  airplanes,  each  crew  rest 
compartment  has  unique  features  based 
on  design,  location,  and  use  on  the 
airplane.  Crew  rest  compartments  have 
been  installed  and  certified  in  the  main 
passenger  area,  above  the  main 
passenger  area  and  below  the  passenger 
cabin  area  within  the  cargo 
compartment  of  the  Boeing  Model  777- 
200/-300  series  airplanes.  Also. 
overhead  crew  rest  compartments  have 
been  installed  on  the  Boeing  Model  747 
series  airplanes. 

The  F.\A  has  previously  issued 
special  conditions,  which  contain  the 
additional  safety  standards  that  must  be 
met  for  the  overhead  crew  rejsts  on 
Boeing  Model  747  series  airplanes.  The 
FAA  certified  the  lower  lobe  attendant 
rest  on  the  Boeing  Model  777-200  series 
airplanes  by  equivalent  level  of  safety 
finding  to  the  requirements  of  §  25.819. 
In  addition,  the  FAA  issued  Special 
Conditions  No.  25-169-SC.  dated 
December  1,  2000.  for  777-200  series 
airplanes  for  overhead  crew  rest  to 
support  a  STC  for  Flight  Structures  Inc 
(FSI)  of  Arlington,  Washington.  The 
Flight  Structures.  Inc.  (FSI)  Special 
Conditions  No.  25-169-SC  were 
amended  on  May  2.  2001. 

These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards.  Certification 
requirements  for  pilot  "sleeping 
quarters"  per  the  requirements  of 
§  121  485  are  not  addressed  in  these 


special  conditions.  The  applicant  must 
work  directly  with  the  Aircraft 
Evaluation  Group  (AEG)  with  regard  to 
the  adequacy  of  onboard  sleeping 
quarters/facilities  for  compliance  with 
§§  121.485(a).  121.523(b)  and 
135, 269(b)(5).  The  AEG  is  responsible 
for  making  this  finding. 

Type  Certification  Basis 

Under  the  provisions  of  §21.101, 
Boeing  must  show  that  the  Model  777- 
200  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  bv  reference  in  Type 
Certificate  No.TOOOOlSE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  bv  reference  in  Type 
Certificate  No.TOOOOlSE  for  the  Boeing 
Model  777-200  series  airplanes  include 
14  CFR  part  25.  as  amended  by 
Amendments  25-1  through  25-82.  The 
U.S.  type  certification  basis  for  the 
Boeing  Model  777-200  series  airplanes 
is  established  in  accordance  with  14 
CFR  21.17  and  21.29  and  the  type 
certification  application  date.  The  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  TOOo'oiSE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Boeing  Model  777-200  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  777-200 
series  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11,19,  after 
public  notice,  as  required  by  §  11.38. 
and  become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of§21. 101(a)(1). 
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Novel  or  Unusual  Design  Features 

While  the  installation  of  a  crew  rest 
compartment  is  not  a  new  concept  for 
large  transport  category  airplanes,  each 
compartment  design  has  unique  features 
by  virtue  of  its  design,  location,  and  use 
on  the  airplane.  Previously,  crew  rest 
compartments  have  been  evaluated  that 
are  installed  within  the  main  passenger 
compartment  area  of  the  Boeing  Model 
777-200  and  Model  777-300  series 
airplanes  and  the  overhead  area  of  the 
passenger  compartment  of  the  777-200. 
Other  crew  rest  compartments  have 
been  installed  below  the  passenger 
cabin  area,  adjacent  to  the  cargo 
compartment  Similar  overhead  crew 
rest  compartments  have  also  been 
installed  on  the  Boeing  Model  747 
airplane.  The  interfaces  of  the 
modification  are  evaluated  within  the 
interior  and  assessed  in  accordance  with 
the  certification  basis  of  the  airplane. 
However,  part  25  does  not  provide  all 
the  requirements  for  crew  rest 
compartments  within  the  overhead  area 
of  the  passenger  compartment.  Further, 
these  special  conditions  do  not  negate 
the  need  to  address  other  applicable 
part  25  regulations. 

Due  to  the  novel  or  unusual  features 
associated  with  the  installation  of  this 
crew  rest  compartment,  special 
conditions  are  considered  necessar\-  to 
provide  a  level  of  safety  equal  to  that 
established  by  the  airworthiness 
regulations  incorporated  by  reference  in 
the  type  certificate. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No,  25-01-04-SC  for  the 
Boeing  Model  777-200  series  airplanes, 
was  published  in  the  Federal  Register 
on  September  24,  2001  (66  FR  48836), 
Two  commenters  responded  to  the 
notice.  One  commenter  finds  the 
proposed  special  conditions  to  be 
satisfactory.  The  other  commenter 
disagrees  with  aspects  of  the 
requirements  of  four  of  the  proposed 
special  conditions,  however,  no 
justification  for  the  disagreement  is 
provided.  Therefore,  the  special 
conditions  are  issued  as  proposed 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  777-200  series  airplanes.  Should 
Boeing  Commercial  Airplane  Group. 
Wichita  Division  Designated  .Alternation 
Station,  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modif\- 
any  other  model  included  on  Tvpe 
Certificate  No.  TOOOOlSE  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 


apply  to  that  model  as  well  under  the 
provisions  of  §21. 101(a)(1), 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  davs  after  the  date  of  publication 
in  the  Federal  Register:  however,  as  the 
certification  date  for  the  Boeing  Model 
777-200  series  airplanes  is  imminent, 
the  FAA  finds  that  good  cause  exists  to 
make  these  special  conditions  effective 
upon  issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Boeing 
Model  777-200  series  airplanes.  It  is  not 
a  rule  of  general  applicability,  and  it 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C,  106(g).  40113.  44701. 

44"n2.  44704 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  tv-pe 
certification  basis  for  Boeing  Model 
777-200  series  airplanes,  as  modified  bv 
Boeing  Commercial  Airplane  Group. 
Wichita  Division  Designated  Alteration 
Station,  with  overhead  crew  rest 
compartments.  OFCR  and/or  OAR 
compartments. 

1.  Occupancy  of  the  overhead  crew 
rest  compartment  is  limited  to  the  total 
number  of  installed  bunks  and  seats  in 
each  compartment.  There  must  be  an 
approved  seat  or  berth  able  to  withstand 
the  maximum  flight  loads  when 
occupied  for  each  occupant  permitted  in 
the  crew  rest  compartment.  The 
maximum  occupancv  is  four  in  the 
OFCR  and  12  for  the'OAR. 

(a)  There  must  be  appropriate 
placards,  inside  and  outside  to  indicate: 

(1)  The  maximum  number  of 
occupants  allowed. 

(2)  That  occupancy  is  restricted  to 
crewmembers  that  are  trained  in  the 
evacuation  procedures  for  the  overhead 
crew  rest  compartment, 

(3)  That  occupancy  is  prohibited 
during  taxi,  take-off  and  landing,  and 

(4)  That  smoking  is  prohibited  m  the 
crew  rest  compartment. 

(5)  That  hazardous  quantities  of 
flammable  fluids,  explosives,  or  other 
dangerous  cargo  are  prohibited  from  the 
crew  rest  compartment. 


(b)  There  must  be  at  least  one  ashtray 
on  the  inside  and  outside  of  any 
entrance  to  the  crew  rest  compartment. 

(c)  There  must  be  a  means  to  prevent 
passengers  from  entering  the 
compartment  in  the  event  of  an 
emergency  or  when  no  flight  attendant 
is  present. 

(d)  There  must  be  a  means  for  anv 
door  installed  between  the  crew  rest 
compartment  and  passenger  cabin  to  be 
capable  of  being  quickly  opened  from 
inside  the  compartment,  even  when 
crowding  occurs  at  each  side  of  the 
door. 

(e)  For  all  doors  installed,  there  must 
be  a  means  to  preclude  anyone  from 
being  trapped  inside  the  compartment 
If  a  locking  mechanism  is  installed,  it 
must  be  capable  of  being  unlocked  from 
the  outside  without  the  aid  of  special 
tools  The  lock  must  not  prevent 
opening  from  the  inside  of  the 
compartment  at  anv  time. 

2.  There  must  be  at  least  two 
emergency  evacuation  routes,  which 
could  be  used  by  each  occupant  of  the 
crew  rest  compartment  to  rapidlv 
evacuate  to  the  main  cabin.  In 
addition — 

(a)  The  routes  must  be  located  with 
sufficient  separation  within  the 
compartment,  and  between  the 
evacuation  routes,  to  minimize  the 
possibility  of  an  event  rendering  both 
routes  inoperative. 

(b)  The  routes  must  be  designed  to 
minimize  the  possibility  of  blockage, 
which  might  result  from  fire, 
mechanical  or  structural  failure,  or 
persons  standing  below  or  against  the 
escape  route.  One  of  two  evacuation 
routes  should  not  be  located  where, 
during  times  in  which  occupancy  is 
allowed,  normal  movement  bv 
passengers  occurs  (i.e.  main  aisle,  cross 
aisle  or  galley  complex)  that  would 
impede  egress  of  the  crew  rest 
compartment  If  an  evacuation  route 
utilizes  an  area  where  normal 
movement  of  passengers  occurs,  it  must 
be  demonstrated  that  passengers  would 
not  impede  egress  to  the  main  deck.  If 
there  is  low  headroom  at  or  near  the 
evacuation  route,  provisions  must  be 
made  to  prevent  or  to  protect  occupants 
(of  the  crew  rest  area)  from  head  injurv. 
The  use  of  evacuation  routes  must  not 
be  dependent  on  any  powered  device.  If 
the  evacuation  path  is  over  an  area 
where  there  are  passenger  seats,  a 
maximum  of  one  row  of  passengers  mav 
be  displaced  from  their  seats 
temporarily  during  the  evacuation 
process.  If  the  evacuation  procedure 
involves  the  evacuee  stepping  on  seats, 
the  seats  must  not  be  damaged  to  the 
extent  that  they  would  not  be  acceptable 
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for  occupancy  during  an  emergency 
landing 

(c)  Emergency  evacuation  procedures 
and  the  emergency  evacuation  of 
incapaf:itated  occupant  procedures  must 
he  established  and  transmitted  to  the 
operator  for  in( orpnration  into  their 
training  programs  and  appropriate 
operational  manuals.  If  the  evacuation 
path  is  over  an  area  where  there  are 
passenger  seats,  a  maximum  of  one  row 
of  passengers  may  be  displaced  from 
their  seats  temporarily  during  the 
evacuation  process 

(d)  There  must  be  a  limitation  in  the 
Airplane  Flight  Manual  or  other  suitable 
means  requiring  that  crewmembers  be 
trained  in  the  use  of  evacuation  routes. 

.i  There  must  be  a  means  for  the 
evacuation  of  an  incapacitated  person 
(representative  nf  a  ninety-fifth 
percentile  male)  from  the  crew  rest 
c  ompartment  to  the  passenger  cabin 
tloor 

(a)  The  evacuation  must  be 
demonstrated  for  all  evacuation  routes. 
A  flight  attendant  or  other  crewmember 
(a  total  of  one  assistant  within  the  crew 
rest  area)  may  provide  assistance  in  the 
evacuation.  Additional  assistance  may 
be  provided  by  up  to  three  persons  in 
the  main  passenger  compartment.  These 
additional  assistants  must  be  standing 
im  the  floor  while  providing  assistance, 
except  that  for  evacuation  routes  having 
stairwavs.  the  additional  assistants  may 
axend  up  to  one  half  the  elevation 
change  from  the  main  deck  to  the 
overhead  compartment,  or  to  the  first 
landing,  whichever  is  lower. 

(b)  Procedures  for  the  evacuation  of 
an  incapacitated  person  fron;  the  crew- 
rest  (ompartment  must  be  established. 

4.  The  following  signs  and  placards 
must  be  provided  in  the  crew  rest 
compartment: 

(a)  At  least  one  exit  sign,  located  near 
each  exit,  meeting  the  requirements  of 
§25.812(h)(l)(i),  except  that  a  sign  of 
reduced  background  area  with  no  less 
than  5. ,'3  square  inches  (excluding  the 
letters)  may  be  utilized,  provided  that  it 
is  installed  such  that  the  material 
surrounding  the  exit  sign  is  light  in 
color  (eg  white,  cream,  light  beige).  If 
the  material  surrounding  the  exit  sign  is 
not  light  in  i:olor,  a  sign  with  a 
minimum  of  a  one  inc:h  wide 
background  border  around  the  letters 
would  also  be  acceptable, 

ib)  An  appropriate  placard  defining 
the  location  and  the  operating 
instruc:tions  for  each  evacuation  route. 

(c)  Placards  must  be  readable  from  a 
distance  of  30  inches  under  emergency 
lighting  conditions 

(d)  Tne  exit  handles  and  evacuation 
path  operating  instruction  placards 
must  he  illuminated  to  at  least  160 


microlamberts  under  emergency  lighting 
conditions 

5.  There  must  be  a  means  in  the  event 
of  failure  of  the  airplane's  main  power 
system,  or  of  the  normal  crew  rest 
compartment  lighting  system,  for 
emergency  illumination  to  be 
automatically  provided  for  the  crew  rest 
compartment. 

(a)  This  emergency  illumination  must 
be  independent  of  the  main  lighting 
system. 

(b)  The  sources  of  general  cabin 
illumination  may  be  common  to  both 
the  emergency  and  the  main  lighting 
systems  if  the  power  supply  to  the 
emergency  lighting  system  is 
independent  of  the  power  supply  to  the 
main  lighting  system. 

(c)  The  illumination  level  must  be 
sufficient  for  the  occupants  of  the  crew 
rest  compartment  to  locate  and  transfer 
to  the  main  passenger  cabin  floor  by 
means  of  each  evacuation  route. 

6.  There  must  be  means  for  two-way 
voice  communications  between  the 
crewmembers  on  the  flight  deck  and  the 
occupants  of  the  crew  rest  compartment. 
There  must  also  be  two-way 
communications  between  the  occupants 
of  the  crew  rest  compartment  and  each 
flight  attendant  station  required  to  have 
a  public  address  system  microphone  per 
§  25.1423(g)  in  the  passenger  cabin. 

7.  There  must  be  a  means  for  manual 
activation  of  an  aural  emergency  alarm 
system,  audible  during  normal  and 
emergency  conditions,  to  enable 
crewmembers  on  the  flight  deck  and  at 
each  pair  of  required  floor  level 
emergency'  exits  to  alert  occupants  of 
the  crew  rest  compartment  of  an 
emergency  situation.  Use  of  a  public 
address  or  crew  interphone  system 
would  be  acceptable,  providing  an 
adequate  means  of  differentiating 
between  normal  and  emergency 
communications  is  incorporated.  The 
system  must  be  powered  in  flight,  after 
the  shutdown  or  failure  of  all  engines 
and  auxiliary  power  units,  or  the 
disconnection  or  failure  of  all  power 
sources  dependent  on  their  continued 
operation,  for  a  period  of  at  least  ten 
minutes. 

8.  There  must  be  a  means,  readily 
detectable  by  seated  or  standing 
occupants  of  the  crew  rest  compartment, 
which  indicates  when  seat  belts  should 
be  fastened.  In  the  event  there  are  no 
seats,  at  least  one  means  must  be 
provided  to  cover  anticipated 
turbulence.  Seat  belt  type  restraints 
must  be  provided  for  berths  and  must  be 
compatible  for  the  sleeping  attitude 
during  cruise  conditions.  There  must  be 
a  placard  on  each  berth  requiring  that 
seat  belts  must  be  fastened  when 
occupied.  If  compliance  with  any  of  the 


other  requirements  of  these  special 
conditions  is  predicated  on  specific 
head  location,  there  must  be  a  placard 
ideutif\ing  the  head  position. 

9.  The  following  equipment  must  be 
provided  in  the  crew  rest  compartment; 

(a)  At  least  one  approved  hand-held 
fire  extinguisher  appropriate  for  the 
kinds  of  fires  likely  to  occur; 

(b)  One  protective  breathing 
equipment  device  approved  to 
Technical  Standard  Order  (TSO)-Cll6 
or  equivalent,  suitable  for  fire  fighting; 
and 

(c)  One  flashlight. 

10.  A  smoke  detection  system  (or 
systems)  must  be  provided  that 
monitors  each  area  within  the  crew  rest 
including  those  areas  partitioned  by 
curtains.  Flight  tests  must  be  conducted 
to  show  compliance  with  this 
requirement.  Each  system  (or  systems) 
must  provide; 

(a)  A  visual  indication  to  the  flight 
deck  within  one  minute  after  the  start  of 
a  fire; 

(b)  An  aural  warning  in  the  crew  rest 
compartment;  and 

(c)  A  warning  in  the  main  passenger 
cabin.  This  warning  must  be  readily 
detectable  by  a  flight  attendant,  taking 
into  consideration  the  positioning  of 
flight  attendants  throughout  the  main 
passenger  compartment  during  various 
phases  of  flight. 

11.  The  crew  rest  compartment  must 
be  designed  such  that  fires  within  the 
compartment  can  be  controlled  without 
a  crewmember  having  to  enter  the 
compartment,  or  the  design  of  the  access 
provisions  must  allow  crewmembers 
equipped  for  firefighting  to  have 
unrestricted  access  to  the  compartment. 
The  time  for  a  crewmember  on  the  main 
deck  to  react  to  the  fire  alarm,  to  don  the 
fire  fighting  equipment,  and  to  gain 
access  must  not  exceed  the  time  for  the 
compartment  to  become  smoke-filled, 
making  it  difficult  to  locate  the  fire 
source. 

12.  There  must  be  a  means  provided 
to  exclude  hazardous  quantities  of 
smoke  or  extinguishing  agent 
originating  in  the  crew  rest 
compartment  from  entering  any  other 
compartment  occupied  by  crewmembers 
or  passengers.  The  means  must  include 
the  time  periods  during  the  evacuation 
of  the  crew  rest  compartment  and.  if 
applicable,  when  accessing  the  crew  rest 
compartment  to  manually  fight  a  fire. 
Smoke  entering  any  other  compartment 
occupied  by  crewmembers  or 
passengers  must  dissipate  within  five 
minutes  after  closing  the  access  to  the 
crew  rest  compartment.  Flight  tests 
must  be  conducted  to  show  compliance 
with  this  requirement. 
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If  a  built-in  fire  extinguishing  system 
is  used  in  lieu  of  manual  fire  fighting, 
then  the  fire  extinguishing  system  must 
be  designed  so  that  no  hazardous 
quantities  of  extinguishing  agent  will 
enter  other  compartments  occupied  by 
passengers  or  crew;  the  system  must 
have  adequate  capacity  to  suppress  any 
fire  occurring  in  the  crew  rest 
compartment,  considering  the  fire 
threat,  volume  of  the  compartment  and 
the  ventilation  rate. 

13.  There  must  be  a  supplemental 
oxygen  system  equivalent  to  that 
provided  for  main  deck  passengers  for 
each  seat  and  berth  in  the  crew  rest 
compartment.  The  system  must  provide 
an  aural  and  visual  warning  to  warn  the 
occupants  of  the  crew  rest  compartment 
to  don  oxygen  masks  in  the  event  of 
decompression.  The  warning  must 
activate  before  the  cabin  pressure 
altitude  exceeds  15.000  feet.  The  aural 
warning  must  sound  continuously  until 
a  reset  push  button  in  the  crew  rest 
compartment  is  depressed. 

14.  The  following  requirements  apply 
to  a  crew  rest  compartment  that  is 
divided  into  several  sections  by  the 
installation  of  curtains  or  partitions: 

(a)  To  compensate  for  sleeping 
occupants,  there  must  be  an  aural  alert 
that  can  be  heard  in  each  section  of  the 
crew  rest  compartment  that 
accompanies  automatic  presentation  of 
supplemental  oxygen  masks.  A 
minimum  of  two  supplemental  oxygen 
masks  are  required  in  each  section 
whether  or  not  seats  or  berths  are 
installed  in  each  section.  There  must 
also  be  a  means  by  which  the  oxygen 
masks  can  be  manually  deployed  from 
the  flight  deck. 

(b)  A  placard  is  required  adjacent  to 
each  curtain  that  visually  divides  or 
separates,  for  privacy  purposes,  the 
overhead  crew  rest  compartment  into 
small  sections.  The  placard  must  require 
that  the  curtain(s)  remain  open  when 
the  private  section  it  creates  is 
unoccupied.  The  vestibule  section 
adjacent  to  the  stairway  is  not 
considered  a  private  area  and.  therefore, 
does  not  require  a  placard. 

(c)  For  each  crew  rest  section  created 
by  the  installation  of  a  curtain,  the 
following  requirements  of  these  special 
conditions  must  be  met  with  the  curtain 
open  or  closed; 

(1)  No  smoking  placard  (Special 
Condition  No.  1). 

(2)  Emergency  illumination  (Special 
Condition  No.  5), 

(3)  Emergency  alarm  system  (Special 
Condition  No.  7), 

(4)  Seat  belt  fasten  signal  (Special 
Condition  No.  8),  and 

(5)  The  smoke  or  fire  detection  system 
(Special  Condition  No.  10). 


(d)  Overhead  crew  rest  compartments 
visually  divided  to  the  extent  that 
evacuation  could  be  affected  must  have 
exit  signs  that  direct  occupants  to  the 
primar>-  stairway  exit  The  exit  signs 
must  be  provided  in  each  separate 
section  of  the  crew  rest  compartment, 
and  must  meet  the  requirements  of 
§25.812{b)(l)(i). 

(e)  Sections  within  an  overhead  crew- 
rest  compartment  that  are  created  by  the 
installation  of  a  rigid  partition  w-ith  a 
door  physically  separating  the  sections, 
the  following  requirements  of  these 
special  conditions  must  be  met  with  the 
door  open  or  closed: 

(1)  There  must  be  a  secondary 
evacuation  route  from  each  section  to 
the  main  deck,  or  alternatively,  it  must 
be  shown  that  any  door  between  the 
sections  has  been  designed  to  preclude 
anyone  from  being  trapped  inside  the 
compartment 

(2)  Any  door  between  the  sections 
must  be  shown  to  be  openable  when 
crowded  against,  even  when  crowding 
occurs  at  each  side  of  the  door 

(3)  There  may  be  no  more  than  one 
door  between  any  seat  or  berth  and  the 
primary  stairway  exit 

(4)  There  must  be  exit  signs  in  each 
section  meeting  the  requirements  of 
§25.812Cb)(l)(i)  that  direct  occupants  to 
the  priman,'  stairway  exit.  An  exit  sign 
with  reduced  background  area  as 
described  in  Special  Condition  No.  4(a) 
may  be  used  to  meet  this  requirement 

(f)  For  each  smaller  section  within  the 
main  crew  rest  compartment  created  by 
the  installation  of  a  partition  with  a 
door,  the  following  requirements  of 
these  special  conditions  must  be  met 
with  the  door  open  or  closed; 

(1)  No  smoking  placards  (Special 
Condition  No  1). 

(2)  Emergency  illumination  (Special 
Condition  No.  5), 

(3)  Two-way  voice  communication 
(Special  Condition  No.  6), 

(4)  Emergency  alarm  system  (Special 
Condition  No.  7). 

(5)  Seat  belt  fasten  signal  (Special 
Condition  No.  8). 

(6)  Emergency  fire  fighting  and 
protective  equipment  (Special 
Condition  No.  9],  and 

(7)  Smoke  or  fire  detection  system 
(Special  Condition  No.  10). 

15.  The  requirements  of  two-way 
voice  communication  with  the  flight 
deck  and  provisions  for  emergency 
firefighting  and  protective  equipment 
are  not  applicable  to  lavatories  or  other 
small  areas  that  are  not  intended  to  be 
occupied  for  extended  periods  of  time 

16.  Where  a  waste  disposal  receptacle 
is  fitted,  it  must  be  equipped  with  an 
automatic  fire  extinguisher  that  meets 


the  performance  requirements  of 
§  25.854(b). 

17.  Materials  (including  finishes  or 
decorative  surfaces  applied  to  the 
materials)  must  comply  with  the 
flammability  requirements  of 
§  25. 8531a).  as  amended  by  Amendment 
25-83  Mattresses  must  comply  with  the 
flammability  requirements  of 
§  25.853(c),  as  amended  bv  Amendment 
25-83. 

Issued  in  Renton,  Washington  on 
November  6,  2001. 

lefTDuven. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\-ice. 
!FR  Doc    01-28733  Filed  11-15-01:  8:45  ami 

BILLING  CODE  4910-1J-.P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NE-53-AD;  Amendment 
39-12506;  AD  2001-2:M)9] 

RIN2120-AA64 

Airworthiness  Directives:  Honeywell 
International  Inc.  TFE731-2.  -3,  and  -4 
Series  Turt>otan  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(ADs).  applicable  to  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc  and  Garrett  Turbine  Engine  Co.) 
TFE731-2.  -3.  and  -4  series  turbofan 
engines  Those  ADs  currendy  require 
removing  certain  fan  rotor  discs  from 
ser\ice  in  accordance  with  a  drawdown 
schedule,  and  establishing  new  fan  rotor 
disc  life  limits.  This  amendment 
requires  stricter  life  limits  for  certain  fan 
rotor  discs  This  amendment  is 
prompted  by  the  availability  of  an 
improved  fan  rotor  disc  and  by  a 
reduction  in  the  probability  of  fan  rotor 
disc  failure  by  terminating  the  life  of  the 
older,  high-stressed,  fan  rotor  disc.  The 
actions  specified  in  this  .\D  are 
intended  to  prevent  failure  of  the  fan 
rotor  disc  due  to  fatigue  cracking  in  the 
dovetail  slots,  which  could  result  in  in- 
flight engine  shutdown,  uncontained 
engine  failure,  and  damage  to  the 
airplane 

DATES:  Effective  date  December  21. 
2001 

ADDRESSES:  The  service  information 

referenced  in  this  AD  may  be  obtained 
from  Honeywell  Engines  and  Systems 
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(formerly  AlliedSignal  Inc.  and  Garrett 
Turbine  Engine  Co.)  Technical 
Publications  and  Di.stribution.  M/S 
2101-201.  P.O.  Box  52170.  Phoenix,  AZ 
85072-2170:  telephone:  (602)  365-2493 
(General  Aviation).  (602)  365-5535 
(Commercial  Aviation),  fax:  (602)  365- 
5577  (General  Aviation).  (602)  365-2832 
(C'ommercial  Aviation).  This 
information  mav  he  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington.  MA  " 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa.  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office. 
FAA.  Transport  .Airplane  Directorate. 
3960  Paramount  Bi\d..  Lakewood.  CA 
90712-4137;  telephone:  (562)  627-5246: 
fax:  (562)627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  86-1 1-05. 
Amendment  39-5325  (51  FR  2025.  June 
4.  1986).  and  AD  96-18-13. 
.Amendment  39-9737  (61  FR  47806. 
September  11,  1996).  which  are 
applicable  to  Honeywell  International 
inc.  (formerly  AlliedSignal  Inc.  and 
Garrett  Turbine  Engine  Co.)  TFE731-2, 
-3.  and  -4  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
May  2,  2001  (66  FR  21896).  That  action 
proposed  to  require  replacing  fan  rotor 
discs  part  numbers  (P/N's)  3072162-All, 
3072816-All.  3073436-All,  3073539- 
AU,  and  3074529-All  (where  All 
denotes  all  dash  numbers). 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  1.400 
engines  with  affected  discs  in  the 
worldwide  fleet  The  FAA  estimates  that 
1,100  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
.\U  The  FAA  also  estimates  that  it 
would  take  approximately  one  work 
hour  per  engine  to  accomplish  this 
action  during  a  normally  scheduled  fan 
rotor  disc  removal  period,  and 
approximately  six  work  hours  per 
engine  to  accomplish  this  action  during 
an  unscheduled  fan  rotor  disc  removal 
period,  and  that  the  average  labor  rate 


is  $60  per  work  hour.  Required  parts 
would  cost  approximately  S20.400  per 
engine.  Based  on  these  figures,  the  total 
cost  effect  of  this  AD  on  U.S.  operators 
is  estimated  to  be  S22. 509.000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034!  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  effect,  positive  or  negative,  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5325  (51  FR 
2025,  June  4,  1986).  and  Amendment 
39-9737  (61  FR  47806.  September  11, 
1996)  and  by  adding  a  new 
airworthiness  directive,  Amendment 
39-12506,  to  read  as  follows: 

2001-23-O9     Honeywell  international  Inc.: 

Amendment  39-12.506.  Docket  2000- 
NE-.T3-AD.  Supersedes  AD  86-11-05. 
Amendment  39-5325  and  AD  96-18-13, 
Amendment  39-9737. 


Applicability 

This  airworthiness  directive  (.\D)  is 
applicable  to  Honeywell  International  Inc. 
(formerly  AlliedSignal  Inc.  and  Garrett 
TurbineEngine  Co.)  TFE731-2.  -3.  and  -4 
series  turbofan  engines,  with  fan  rotor  discs 
part  numbers  (P/Ns)  3072162-All,  3072816- 
All,  3073436-All,  3073539-All,  and 
3074.529-All  (where  All  denotes  all  da.sh 
numbers).  These  engines  are  installed  on,  but 
not  limited  to,  Avions  Marcel  Dassault 
Falcon  10.  50,  and  100  series;  Learjet  31,  35. 
36,  and  55  series;  Lockheed-Georgia  1329-23 
and  -25  series;  Israel  Aircraft  Industries  1124 
series  and  1125  VVestwind  series;  Cessna 
Model  650,  Citations  III,  VI,  and  VII; 
Raytheon  British  Aerospace  HS-125  series; 
and  Sabreliner  N.\-265-65  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  .\D  is  required  as 
indicated,  unless  alreadv  done. 

To  prevent  failure  of  the  fan  rotor  disc  due 
to  fatigue  cracking  in  the  dovetail  slots, 
which  could  result  in  in-flight  engine 
shutdown,  uncontained  engine  failure,  and 
damage  to  the  airplane,  do  the  following: 

(a)  Remove  fan  rotor  discs  P/N's  3072162- 
All.  3072816-All.  3073436-All.  3073539- 
All.  and  3074529-All  (where  All  denotes  all 
dash  numbers),  and  replace  with  serviceable 
fan  rotor  discs  at  next  access  to  the  fan  rotor 
disc,  at  the  next  scheduled  fan  rotor  disc 
inspection,  or  prior  to  December  31,  2002, 
whichever  occurs  earliest.  Fan  rotor  disc 
replacement  information  is  available  in 
Honeywell  International  Inc.  Alert  Service 
Bulletin  TFE731-A72-3668.  dated  October 
25.  2000. 

Definitions 

(b)  For  the  purpose  of  this  AD,  the 
following  definitions  apply: 

(1)  .Access  to  the  fan  rotor  disc  is  whenever 
the  fan  shaft  is  unstretched. 

(2)  A  serviceable  disc  is  a  disc  that  does 
not  have  a  P/N  listed  in  this  .\D 

.Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager,  Los 
Angeles  .Aircraft  Certification  Office 
(L.A.ACO).  Operators  must  submit  their 
request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  LAACO. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  LAACO, 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  2 1 . 1 99  of  the 
Federal  .Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(e)  This  amendment  becomes  e'ffective  on 
December  21,  2001. 

Issued  in  Burlington.  Massachusetts,  on 
November  7.  2001. 
Donald  E.  Plouffe. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-28688  Filed  11-15-01;  8:45  am) 
BILLING  CODE  4910-13-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  IN-152-FOR;  State  Program 
Amendment  No.  2001-1] 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving,  with  additional 
requirements,  an  amendment  to  the 
Indiana  regulatorv-  program  (Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  proposed 
amendment  concerns  recodification  of 
Indiana's  administrative  rules  for  coal 
mining  and  reclamation  operations.  It 
also  includes  revisions  to  the  rules 
pertaining  to  the  definition  of  'affected 
area,"  identification  of  interests. 
compliance  information,  general 
requirements  for  reclamation  plans, 
public  availability  of  information 
included  in  permit  applications,  and 
permit  conditions.  Indiana  recodified  its 
rules  in  response  to  Indiana  legislation 
requiring  all  administrative  rules  to  be 
readopted  every  seven  years. 
EFFECTIVE  DATE:  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building.  575  North 
Pennsvlvania  Street,  Room  301, 


Indianapolis.  Indiana  46204-1521. 
Telephone  (317)  226-6700.  Internet: 
IFQMAIL@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

II.  Submission  of  the  Amendment 

III.  Director's  Findings 

IV.  Summan.'  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*    *    *a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  this  Act.'  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretarv-  of  the  Interior 
conditionally  approved  the  Indiana 
program  on  luly  29,  1982  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secret  ar\s 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26.  1982.  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10. 
914.15,914.16,  and  914.17. 

II.  Submission  of  the  Amendment 

By  letter  dated  .August  21,  2001 
(Administrative  Record  No.  IND-1712), 
Indiana  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732  17(b).  Indiana 
sent  the  amendment  at  its  own 
initiative.  Indiana  recodified  its 
administrative  rules  from  Title  310 
Indiana  Administrative  Code  (lAC)  12  to 
Title  312  L^C  25.  The  amendment  also 
includes  revisions  to  Indiana's 
recodified  rules  at  312  lAC  25-1-6. 
definition  of  "affected  area  ";  312  L\C 
25—4-17,  surface  mining  permit 
applications-identification  of  interests: 
312  lAC  25—4-18,  surface  mining  permit 
applications-compliance  information: 
312  lAC  25-4—45,  general  requirements 
for  reclamation  plans,  312  lAC  25-4-58, 
underground  mining  permit 
applications-identification  of  interests; 
312  lAC  25—4-59.  underground  mining 
permit  applications-compliance 
information;  312  L\C  25-4-113,  pubHc 
availability  of  permit  application 
information;  and  312  lAC  25-4-118, 
permit  conditions 


We  announced  receipt  of  the 

amendment  in  the  September  20.  2001. 
Federal  Register  (66  FR  48390)  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  October  22.  2001.  We 
did  not  receive  any  public  comments. 

During  our  review  of  the  amendment. 
wp  identified  concerns  about  Indiana's 
rules  pertaining  to  identification  of 
interests  at  312  L^C  25-4-17(d).  (e).  and 
(f).  general  requirements  for  reclamation 
plans  at  312  I.\C  25-i-45.  public 
availability  of  information  contained  in 
permit  applications  at  312  L^C  25— i- 
113,  permit  conditions  at  312  L^C  25- 
4-118(4),  and  editorial  errors  We 
notified  Indiana  of  these  concerns  by 
letter  dated  September  18,  2001 
(Administrative  Record  No.  IND-1715). 

In  Its  letter  of  August  21 .  2001 
(Administrative  Record  .No  lND-1712). 
Indiana  indicated  that  it  would  make 
any  necessar\'  corrections  or  revisions  to 
its  rules  at  a  later  date. 

in.  Director's  Findings 

This  section  contains  the  Director's 
findings  concerning  the  amendment  to 
the  Indiana  program  We  are  making 
tliese  findings  in  accordance  with  the 
criteria  and  procedural  requirements  of 
the  Federal  regulations  at  30  CFR  732  15 
and  732.17  Any  revisions  that  we  do 
not  discuss  below  are  minor  wording 
changes  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment 

A.  Recodification  of  Indiana's  Rules 

Indiana  recodified  its  administrative 
rules  for  coal  mining  and  reclamation 
operations  by  repealing  its  previously 
approved  rules  at  310  lAC  12  and 
replacing  them  with  generally  similar 
rules  at  312  lAC  25  The  State  took  this 
action  because  Indiana  Code  (IC)  4-22- 
2  5  requires  the  readoption  of 
administrative  rules  everv  seven  vears. 
Under  IC  4-22-2  5-2.  Indiana's 
previously  approved  rules  at  310  lAC  12 
will  expire  on  January  1.  2002  In 
addition  to  renumbering  and 
reformatting,  Indiana  made  minor 
wording,  editorial,  and  punctuation 
changes  throughout  the  recodified  rules. 

Except  as  discussed  in  the  findings 
below,  we  find  that  the  recodification  of 
Indiana's  rules  is  nonsubstantive  in 
nature  and  that  the  changes  made  in  the 
recodification  process  do  not  alter  the 
findings  that  w^e  made  for  the  previous 
rules.  Therefore,  we  are  approving  the 
recodified  rules,  with  the  caveats  noted 
below 
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B.  312  I  AC  25-1-8  Definition  of  Affected 
Area 

Indiana  recodified  its  definition  of 
affected  area"  at  312  lAC  25-1-8  with 
revisions  to  the  currently  approved 
language.  The  revised  definition  reads 
as  follows: 

.Affected  area  means  a  land  or  water  surface 
area  whir:h  is  used  to  facilitate,  or  is 
physically  altered  by,  surface  coal  mining 
and  reclamation  operations.  The  term 
includes  any  of  the  following: 

(1)  The  disturbed  area. 

(2)  An  area  upon  which  surface  coal 
mining  and  reclamation  operations  are 
conducted. 

(31  Adjacent  land  the  use  of  which  is 
incidental  to  surface  coal  mining  and 
reclamation  operations. 

(4)  .An  area  covered  by  new  or  existing 
roads  used  to  gain  access  to.  or  for  hauling 
coal  to  or  from,  surface  coal  mining  and 
reclamation  operations. 

(5)  A  site  covered  by  surface  excavations, 
workings,  impoundments,  dams,  ventilation 
shafts,  entryways.  refuse  banks,  dumps, 
stockpiles,  overburden  piles,  spoil  banks, 
culm  banks,  tailings,  holes  or  depressions, 
repair  areas,  storage  areas,  or  shipping  areas, 

(6)  An  area  upon  which  are  sited 
structures,  facilities,  or  other  material  on  the 
surface  resulting  from,  or  incidental  to, 
surface  coal  mining  reclamation  operations. 

(7)  The  area  located  above  underground 
workings  of  a  mine. 

Indiana's  revised  definition  contains 
substantively  the  same  language  as  the 
counterpart  Federal  definition  with 
minor  wording  and  structural 
diffprencps.  It  does  not  contain  the 
language  that  is  currently  suspended 
from  the  federal  definition.  [The 
Federal  definition  is  suspended  insofar 
as  it  excludes  roads  that  are  included  in 
the  definition  of  "surface  coal  mining 
operations  '  (51  FR  41952;  November  20, 
1986)  I  Because  Indiana  defines 
affected  area"  to  include  all  areas, 
lands,  and  sites  specified  in  the  Federal 
definition  at  30  CFR  701.5,  we  find  that 
Indiana's  definition  at  312  lAC  25-1-8 
IS  no  less  effective  than  the  Federal 
definition. 

C  Surface  Mining  and  Underground 
Mining  Permit  Application 
Requirements-Identification  of  Interests. 
Compliance  Information,  and  Permit 
Conditions 

On  Ianuar\-  23,  1997,  Indiana  adopted 
revisions  to  its  rules  concerning 
identification  of  interests  and 
compliance  information  and  added  a 
section  to  its  rules  on  permit  conditions. 
Indiana  based  the  revisions  and 
addition  to  its  rules  on  the  Federal 
regulations  at  30  CFR  773.17,  778.13 
and  778.14  that  existed  on  januarv  23, 
1497  These  revised  rules  were 
submitted  as  part  of  this  amendment. 


On  December  19,  2000  (65  FR  79582), 
we  made  changes  to  the  Federal 
regulations  cited  above.  In  reviewing 
this  amendment,  we  evaluated  only 
those  revisions  that  Indiana  made  on 
lanuaiy  23.  1997,  against  the 
corresponding  provisions  of  the 
December  19,  2000,  Federal  regulations. 
We  did  not  compare  the  Indiana  rules 
in  their  entirety  with  the  December  19, 
2000,  regulations  in  their  entirety, 
Indiana  may  need  to  make  further 
changes  to  its  rules  after  we  evaluate  the 
State  program  against  the  changes  made 
to  the  Federal  regulations  on  December 
19,  2000,  in  their  entirety.  We  will 
conduct  that  evaluation  at  a  later  date 
and  notify  Indiana  in  accordance  with 
30  CFR  732. 17(d)  and  (e)  if  any 
additional  changes  are  necessary. 

Following  are  our  findings  on  the 
revisions  that  Indiana  made  to  its  rules 
on  Januar}^  23,  1997. 

1.  312  lAC  25-4-17  Surface  Mining 
Permit  Applications-Identification  of 
Interests  and  312  lAC  25-4-58 
Underground  Mining  Permit 
Applications-Identification  of  Interests 

a.  Indiana's  rule  at  312  lAC  25^t-17 
specifies  the  information  that  must  be 
included  in  a  surface  mining  permit 
application  for  identification  of 
interests,  Indiana  added  312  lAC  25-4- 
17(b)(5)  to  require  an  applicant  for  a 
surface  coal  mining  permit  to  submit  the 
application  number  or  other  identifier 
of.  and  the  reguIator\-  authority  for,  any 
other  pending  surface  coal  mining 
operation  permit  application  filed  by 
each  person  who  owns  or  controls  the 
applicant  under  the  definition  of 

"owned  or  controlled"  and  'owns  or 
controls  "  in  312  lAC  25-1-94. 

As  revised  on  December  19,  2000,  the 
corresponding  Federal  regulation  at  30 
CFR  778, 12(b)  no  longer  requires  this 
information.  However,  we  find  that  its 
addition  to  the  Indiana  program  will  not 
cause  the  program  to  be  less  effective 
than  the  Federal  regulations  Therefore, 
we  are  approving  the  addition  of  312 
lAC  25-1-1 7(b)(5)  to  the  Indiana 
program, 

b.  Indiana's  rule  at  312  LAC  25-4- 
58(a)  specifies  the  information  that  must 
be  included  in  an  underground  mining 
permit  application  for  identification  of 
interests.  The  existing  provisions  were 
revised  to  make  the  new  rule  consistent 
with  Indiana's  surface  mining  permit 
application  requirements  for 
identification  of  interests  at  312  lAC  25- 
4-17.  The  corresponding  Federal 
regulations  at  30  CFR  778,11,  778.12. 
and  778.13  apply  to  applications  for 
both  surface  and  underground  mine 
permits.  Therefore,  Indiana's  decision  to 
make  these  underground  mine  permit 


application  information  rules  consistent 
with  the  corresponding  surface  mine 
permit  application  information  rules  is 
consistent  with  the  Federal  regulations. 
None  of  the  specific  changes  that 
Indiana  has  made  would  cause  the 
Indiana  rules  to  be  less  effective  than 
the  counterpart  Federal  regulations. 
Therefore,  we  are  approving  the 
revisions  to  the  Indiana  rules. 

However,  as  noted  above  in  finding  C. 
on  December  19,  2000,  we  made 
numerous  revisions  to  the  counterpart 
Federal  regulations.  When  we  conduct  a 
comparison  of  those  rules  in  their 
entirety  with  the  Indiana  rules  in  their 
entirety,  we  may  identify  additional 
changes  that  Indiana  will  need  to  make 
for  its  program  to  remain  no  less 
effective  than  the  Federal  regulations.  If 
we  identif\'  any  such  changes,  we  will 
notif\'  Indiana  in  accordance  with  30 
CFR  732.17(d)  and  (e). 

c.  Indiana  added  the  following 
provision  at  312  lAC  25-4-58(b): 

After  an  applicant  is  notified  that  the 
application  is  approved,  but  before  the 
permit  is  issued,  the  applicant  shall,  as 
applicable,  update,  correct,  or  indicate  that 
no  change  has  occurred  in  the  information 
previously  submitted  under  subsection  (a)(1) 
through  (a)(4). 

We  find  that  Indiana's  rule  at  312  lAC 
25— 4-58(b)  contains  substantively  the 
same  requirements  for  updating 
information  as  the  counterpart  Federal 
regulation  at  30  CFR  778.9(d). 
Therefore,  it  is  no  less  effective  than  the 
Federal  regulation,  and  we  are 
approving  its  addition  to  the  Indiana 
program, 

d.  Indiana  added  a  provision  at  312 
lAC  25-4-58(c)  that  requires  the 
applicant  to  submit  the  information 
required  by  312  lAC  25^-58  and  25- 
4-59  in  any  format  that  is  issued  by  the 
commission.  Indiana  also  specifies  that 
the  commission's  format  must  conform 
to  the  format  requirements  of  OSM. 

There  is  no  longer  any  direct 
counterpart  Federal  regulation  to  this 
State  rule.  As  noted  in  the  preamble  to 
our  December  19,  2000,  final  rule  (65  FR 
79644),  "the  regulatory  authority  should 
have  the  flexibility  to  prescribe 
whatever  format  it  deems  appropriate  " 
for  submittal  of  application  information. 
Therefore,  we  find  that  nothing  in 
Indiana's  rule  at  312  lAC  25-4-58(c) 
would  cause  its  program  to  be  less 
effective  than  the  Federal  regulations, 
and  we  are  approving  the  addition  of 
this  rule. 
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2.  312  lAC  25-4-18  Surface  Mining 
Permit  Apphcations-Compliance 
Information  and  312  lAC  25-4-59 
Underground  Mining  Permit 
Applications-Compliance  Information 

Indiana's  rules  at  312  lAC  25-4-18 
and  25—4-59  specify'  the  information 
that  must  be  included  in  a  permit 
application  concerning  permit 
suspensions  or  revocations,  bond 
forfeitures,  and  notices  of  violation, 

a.  At  312  lAC  25-4-18{a)(l)(A)  and 
25-4-59(a)(l)(A),  Indiana  removed  the 
language  "or  in  the  process  of 
revocation."  As  revised,  these 
subsections  require  each  application  to 
contain  a  statement  on  whether  the 
applicant  or  any  subsidiar\-,  affiliate,  or 
persons  controlled  by  or  under  common 
control  with  the  applicant  has  had  a 
Federal  or  State  coal  mining  permit 
suspended  or  revoked  in  the  five  years 
preceding  the  date  of  submission  of  the 
application, 

"The  counterpart  Federal  regulation  at 
30  CFR  778.14(a)(1)  requires  a  similar 
statement  for  those  permits  that  were 
suspended  or  revoked,  but  not  for  those 
that  are  in  the  process  of  revocation. 
Therefore,  we  find  that  Indiana's 
removal  of  the  language  "or  in  the 
process  of  revocation  "  will  not  make 
these  previously  approved  rules  less 
effective  than  the  Federal  regulations 
Accordingly,  we  are  approving  this 
change. 

b,  Indiana  revised  312  LAC  25—4- 
18(a)(3)  and  25-4-59(a)(3)  to  require 
that  an  application  contain  a  list  of  all 
outstanding  violation  notices  received 
prior  to  the  date  of  the  application  by 
any  surface  coal  mining  operation  that 
is  deemed  or  presumed  to  be  owned  or 
controlled  by  either  the  applicant  or  any 
person  who  is  deemed  or  presumed  to 
own  or  control  the  applicant.  As  revised 
on  December  19.  2000.  the 
corresponding  Federal  regulation  at  30 
CFR  778, 14(c)  no  longer  requires 
violation  information  for  a  person  who 
is  deemed  or  presumed  to  own  or 
control  the  applicant.  However,  we  find 
that  Indiana's  revision  will  not  make  its 
program  less  effective  than  the  Federal 
regulations. 

Indiana  also  added  a  provision  to  312 
lAC  25-4-18(a)(3)  and  25-4-59{a)(3) 
that  requires  an  applicant  to  certifv-  that 
violations  for  which  abatement  periods 
have  not  expired  are  in  the  process  of 
being  abated.  We  find  that  Indiana's 
requirement  is  substantively  similar  to 
and  therefore  no  less  effective  than  the 
corresponding  Federal  regulation 
requirement  at  30  CFR  778.14(c)(7). 

Based  on  the  above  discussion,  we  are 
approving  the  revisions  to  312  LAC  25- 
4-18(a)(3)  and  25-4-59(a)(3).  However, 


as  noted  above  in  finding  C.  on 
December  19.  2000,  we  made  numerous 
revisions  to  the  counterpart  Federal 
regulations.  When  we  conduct  a 
comparison  of  those  rules  in  their 
entirety  with  the  Indiana  rules  in  their 
entirety,  we  may  identify-  additional 
changes  that  Indiana  w  ill  need  to  make 
for  its  program  to  remain  no  less 
effective  than  the  Federal  regulations.  If 
we  identify-  any  such  changes,  we  will 
notif\-  Indiana  in  accordance  with  30 
CFR  732.17(d)  and  (e) 

c.  Indiana  added  the  following  new- 
provision  at  312  lAC  25-4-59(b); 

(b)  .After  the  applicant  is  notified  that  his 
or  her  application  is  approved,  but  before  the 
permit  is  issued,  the  applicant  shall  as 
applicable,  update,  correct,  or  indicate  that 
no  change  has  occurred  in  the  information 
previously  submitted  under  this  section. 

We  find  that  Indiana's  rule  at  312  LAC 
25-4-59(b)  contains  substantively  the 
same  requirements  for  updating 
information  as  the  counterpart  Federal 
regulation  at  30  CFR  778, 9(d) 
Therefore,  it  is  no  less  effective  than  the 
Federal  regulation,  and  we  are 
approving  its  addition  to  the  Indiana 
program. 

3.  312  LAC  25-4-118  Permit  Conditions 

Indiana  added  312  lAC  25^-118  to 
specify  the  conditions  under  which  a 
permit  is  issued.  Section  25-4-118(1) 
requires  the  permittee  to  conduct 
surface  coal  mining  and  reclamation 
operations  only  on  those  lands  that  are 
specifically  designated  as  the  permit 
area  and  bonded.  Section  25-4-118(2) 
requires  the  permittee  to  conduct 
operations  only  as  described  in  the 
approved  application,  except  to  the 
extent  otherwise  directed  in  the  permit 
Section  25-4-118(3)  requires  the 
permittee  to  comph  with  the  terms  and 
conditions  of  the  permit  and  all 
applicable  performance  standards  and 
requirements  of  the  Indiana  program 
Section  25-4-118(4)  requires  permittees 
to  allow  authorized  representatives  of 
the  Director  of  the  Indiana  Department 
of  Natural  Resources  to  have  right  of 
entry  to  surface  coal  mming  and 
reclamation  operations  for  inspections, 
monitoring,  and  enforcement  and  to  be 
accompanied  by  private  persons  when 
the  inspection  is  in  response  to  an 
alleged  violation  reported  by  a  private 
person.  Section  25—4-118(5)  requires 
the  permittee  to  take  all  possible  steps 
to  minimize  adverse  impacts  to  the 
environment  or  public  health  and  safety 
resulting  from  a  noncompliance  with 
any  term  or  condition  of  the  permit. 
Section  25—4-118(6)  requires  the 
permittee  to  comply  with  the 
requirements  of  the  Indiana  program  for 
compliance,  modification,  or 


abandonment  of  existing  structures. 
Section  25-4-118(7)  requires  the 
operator  to  pay  all  reclamation  fees 
Section  25-4-118(8)  requires  the 
permittee  to  submit  updates,  if  anv.  to 
the  information  previouslv  submitted 
under  312  LAC  25-4-1 7(cj  within  30 
days  after  a  cessation  order  is  issued 
under  312  lAC  25-7-5,  except  where  a 
stay  of  the  cessation  order  is  granted 
and  remains  in  effect 

We  find  that,  with  the  exception  of 
the  proposed  provision  in  subdivision 
(4),  312  LAC  25^-118(1)  through  (7)  are 
substantively  identical  to  and  therefore 
no  less  effective  than  the  counterpart 
Federal  regulation  at  30  CFR  773,17  We 
also  find  that  the  post-permit  issuance 
information  requirements  of  312  lAC 
25—4-118(8)  are  substantively  the  same 
as  and  therefore  no  less  effective  than 
the  requirements  of  the  Federal 
regulation  at  30  CFR  774.12(a)  and  (h). 

However,  Lndiana  s  rule  at  312  lAC 
25-4-118(4)  only  requires  permittees  to 
allow  authorized  representatives  of  the 
Director  of  the  Indiana  Department  of 
Natural  Resources  to  have  right  of  entry 
to  surface  coal  mining  and  reclamation 
operations  for  inspections,  monitoring, 
and  enforcement  and  to  be  accompanied 
by  private  persons  under  specified 
conditions  The  counterpart  Federal 
regulation  at  30  CFR  773  17(d)  requires 
permittees  to  allow  authorized 
representatives  of  the  State  regulatory 
authority  and  the  Secretary  of  the 
Interior  to  have  right  of  entry  and  to  be 
accompanied  by  pnvate  persons  under 
the  same  specified  conditions. 

For  the  reasons  discussed  above,  we 
are  approving  312  lAC  25-i-118(l) 
through  (8).  However,  we  are  requiring 
Indiana  to  revise  312  LAC  25-4-11814) 
or  otherwise  modify  its  program  to 
require  permittees  to  allow  authorized 
representatives  of  the  Secretary  of  the 
Interior  to  have  right  of  entry  to  surface 
coal  mining  and  reclamation  operations 
for  purposes  of  inspections,  monitoring. 
and  enforcement  and  to  be  accompanied 
by  pnvate  persons  under  specified 
conditions. 

D,  312  lAC  25-4-1 7  Surface  Mining 
Permit  Applications-Identification  of 

Interests 

Indiana's  rule  at  312  LAC  25-4-1 7 
specifies  the  information  that  must  be 
included  in  a  surface  mining  permit 
application  for  identification  of 
interests  Indiana  made  nonsubstantive 
revisions  to  the  previously  approved 
provisions  in  this  section  to  comply 
with  formatting  guidelines  set  forth  by 
the  Indiana  Legislative  Ser\ices  Agency. 
However,  in  recodifying  subsections  (d), 
(e),  and  (f).  Indiana  inadvertently 
removed  language  that  required  an 


I 
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applicant  to  submit  the  information  in 
subsections  (d),  (e),  and  (f)  with  an 
application.  Therefore,  while  we  are 
generally  approving  the  recodified 
version  of  Indiana's  rule  as  having  no 
changes  that  would  cause  the  State 
program  to  be  less  effective  than  the 
corresponding  Federal  regulation,  we 
are  requiring  Indiana  to  revise  312  lAC 
2,S-4-17(d),  (e).  and  (f)  to  clarify  that  the 
information  listed  in  those  subsections 
must  be  submitted  with  the  permit 
application 

E.  312  lAC  25-4-45  Surface  Mining 
Permit  Applications-General 
Requirements  For  Reclamation  Plans 

Indiana  recodified  its  previously 
approved  general  requirements  for 
reclamation  plans  at  312  lAC  25-4-45. 
We  find  that,  with  one  exception,  the 
recodified  rule  is  substantively  the  same 
as  and  therefore  no  less  effective  than 
the  counterpart  Federal  regulation  at  30 
CFR  780  18   In  the  recodification 
process.  Indiana  removed  "total  depth" 
as  one  of  the  factors  that  an  operator  is 
to  evaluate  to  demonstrate  the 
suitability  of  tupsoil  substitutes  or 
supplements  at  312  lAC  25^-»5(b)(4). 
We  consider  "total  depth"  to  be  one  of 
the  factors  that  must  be  evaluated  to 
demonstrate  the  suitability  of  topsoil 
substitutes  or  supplements.  Therefore, 
we  are  approving  312  lAC  25^-45  with 
the  requirement  that  Indiana  revise  312 
I  AC  25— 4-45(b)(4)  to  require  the 
demonstration  of  the  suitability  of 
topsoil  substitutes  or  supplements  to 
also  be  based  upon  analysis  of  the  "total 
depth"  of  the  different  kinds  of  soils. 

F  312  lAC  25-4-1 13  Public  Availability- 
of  Permit  Application  Information 

Indiana  recodified  its  previously 
approved  provisions  concerning  public 
availability  of  permit  application 
information  at  312  lAC  2.5-4-113  with 
two  e.xceptions:  (1)  Indiana  did  not 
recodify  previously  approved  language 
that  allows  a  person  to  oppose  or  seek 
disclosure  of  confidential  information; 
and  (2)  Indiana  did  not  recodify  a 
previously  apprtjved  provision 
concerning  the  confidentiality  of 
information  on  the  nature  and  location 
of  archaeoiogic:al  resources  on  public 
and  Indian  land.  These  omissions  have 
the  effect  of  removing  those  provisions 
from  the  Indiana  program. 

Apart  from  the  two  noted  exceptions. 
Indiana's  rule  at  312  lAC  25-^^-113 
contains  substantively  the  same 
requirements  for  public  availability  of 
permit  application  information  as  the 
counterpart  Federal  regulation  at  30 
CFR  773.6(d).  Therefore,  we  find  that, 
apart  from  those  exceptions,  the  Indiana 


rule  is  no  less  effective  than  the  Federal 
regulation. 

For  the  reasons  discussed  above,  we 
are  both  approving  312  lAC  25^-113 
and  requiring  Indiana  to  (1)  add 
language  at  312  lAC  25^-1 13(f)  or 
odierwise  revise  its  program  to  allow  a 
person  to  oppose  or  seek  disclosure  of 
confidential  information  and  (2)  add  a 
provision,  consistent  with  30  CFR 
773.6(d)(3)(iii),  that  classifies 
information  on  the  nature  and  location 
of  archeological  resources  on  public 
land  and  Indian  land  as  qualified 
confidential  information  in  accordance 
with  the  Archeological  Resources 
Protection  Act  of  1979. 

IV,  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  August  24,  2001,  as  required  bv 
section  503(b)  of  SMCRA  and  30  CFR 
732.17(h)(ll)(i)  of  the  Federal 
regulations,  we  requested  comments  on 
the  amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Indiana  program 
(Administiative  Record  No.  IND-1714). 
We  did  not  receive  any  comments. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  obtain  the  written 
concurrence  of  the  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  issued  under  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.]  or  the  Clean  Air  Act  (42  U.S.C, 
7401  et  seq.].  None  of  the  revisions  that 
Indiana  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
ask  the  EPA  for  its  concurrence. 

As  required  by  30  CFR 
732.1 7(h)(ll ){i).' we  requested 
comments  on  the  amendment  from  the 
EPA  (Administrative  Record  No.  IND- 
1 714).  The  EPA  did  not  respond  to  our 
request,     i 

State  Historical  Preservation  Officer 
ISHPOj  and  the  Advisory  Council  on 
Historic  Preservation  (ACHPI 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  for  amendments  that 
may  have  an  effect  on  historic 
properties.  On  August  24,  2001,  we 
requested  comments  on  Indiana's 
amendment  (Administrative  Record  No. 
IND-1714),  but  we  received  no  response 
to  our  request. 

Public  Comments 

We  requested  public  comments  on  the 
proposed  amendment,  but  we  did  not 
receive  any. 


V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve,  with  additional  requirements, 
the  amendment  as  sent  to  us  by  Indiana 
on  August  21,  2001.  Findings  C.3.  D.  E, 
and  F  discuss  the  additional  changes 
that  we  are  requiring  in  312  lAC  25—4- 
118,  25-4-17,  25-4-^5,  and  25^1-113. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  914,  which  codify  decisions 
concerning  the  Indiana  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  rule  effective 
immediately  will  expedite  that  process. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Indiana  program,  we 
will  recognize  only  the  statutes, 
regulations  and  other  materials 
approved  by  the  Secretary  or  by  us. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials.  We  will  require  the 
enforcement  by  Indiana  of  only  those 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
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operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with' 
regulations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Civi7  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFTi  Parts  730, 
731,  and  732  have  been  met. 

Executive  Order  1S211 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 


of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NTP.^)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approvail  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use  601  et  seq].  the  State  submittal 
which  IS  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
use.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 


a  Does  not  have  an  armual  effect  on 
the  economy  of  Si 00  million 

b  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions, 

c  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US  -based  enterprises  to 
compete  with  foreign-based  enterprises 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
Si 00  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector 

List  of  Subiects  in  30  CFR  Part  914 

Lntergovemmental  relations.  Surface 
mining.  Underground  mining 

Dated  October  22   2001 
Charles  E.  Sandberg, 

Acting  Regional  Director.  Mid-Continenl 
Regional  Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  914  is  amended 
as  set  forth  below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U  S  C  1201  et  seq 

2  Section  914  15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by    Date  of  final 
publication  "  to  read  as  follows: 

§914.15     Approval  of  Indiana  regulatory 
program  amerxlments. 


Ongmal  amendment 
sutKTiission  date 


Date  of  final 
put>licat)on 


Cttation/descnption 


August  21,  2001  November  16,  2001   ... 


Recodification  of  rules  from  310  lAC  12  to  312  lAC  25:  nonsubstantrve  revisions  to  those 
rules:  substantive  revisions  to  312  lAC  25-1-8.  25-4-17.  25-4-18.  25-4-45  25-4-58. 
25-4-59.  25-4-113.  and  25-4-1 18 


3.  Section  914.16  is  amended  by 
adding  paragraphs  (jj),  (kk),  (11),  and 
(mm)  to  read  as  follows: 


§914,16    Required  program  amendments. 

***** 

(jj)  By  February  14.  2002.  Indiana 
must  submit  either  an  amendment  or  a 
description  of  an  amendment  to  be 


proposed,  together  with  a  timetable  for 
adoption,  to  revise  312  lAC  25-4-1 7(d), 
(e),  and  (f)  or  otherwise  modify  the 
Indiana  regulatory  program  to  clarify 
that  the  information  specified  in  those 


I 
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subsections  must  be  submitted  with  the 
permit  apphcation. 

(kk)  By  February  14,  2002,  Indiana 
must  submit  either  an  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  revise  312  lAC  25-4-118(4) 
or  otherwise  modify  the  Indiana 
regulatory  program  to  require  permittees 
to  allow  authorized  representatives  of 
the  Secretary  of  the  Interior  to  have  right 
of  entry  to  surface  coal  mining  and 
reclamation  operations  for  purposes  of 
inspections,  monitoring,  and 
enforcement  and  to  be  accompanied  by 
private  persons  under  the  conditions 
specified  in  30  CFR  773.17(d)(2). 

(11)  By  February  14,  2002,  Indiana 
must  submit  either  an  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  revise  312  lAC  25-4- 
45(b)(4)  or  otherwise  modify-  the  Indiana 
regulatory  program  to  require  the 
demonstration  of  the  suitability  of 
topsoil  substitutes  or  supplements  to 
also  be  based  upon  analysis  of  the  "total 
depth"  of  the  different  kinds  of  soils. 

(mm)  By  February  14,  2002,  Indiana 
must  submit  either  an  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to: 

(1)  Revise  312  lAC  25^-1 13(f)  or 
otherwise  modify'  the  Indiana  program 
to  allow  a  person  to  oppose  or  seek 
disclosure  of  confidential  information. 

(2)  Revise  312  lAC  25-4-113  or 
otherwise  modify  the  Indiana  program 
to  add  a  provision,  consistent  with  30 
CFR  773,6(d)(3)(iii).  that  classifies 
information  on  the  nature  and  location 
of  archeological  resources  on  public 
land  and  Indian  land  as  qualified 
confidential  information  in  accordance 
with  the  Archeological  Resources 
Protection  Act  of  1979. 
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DEPARTyENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SPATS  No.  ND-042-FOR;  Amendment  No. 
XXXQ 

North  Dal(ota  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACnON:  Final  rule;  approval  of 
amendment. 

SUIMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 


approving  a  proposed  amendment  to  the 
North  Dakota  regulatory  program 
(hereinafter,  the  "North  Dakota 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  North  Dakota 
proposed  revisions  to  its  statutes 
concerning  references  to  the  State 
Historical  Society  and  the  title  of  the 
persons  who  head  that  agency.  North 
Dakota  revised  its  program  to  clarify 
ambiguities. 

EFFECTIVE  DATE:  November  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Gasper  Field  Office  Director, 
Telephone:  307/261-6550:  Internet 
address:  Gpadgett@OSMRE  GOV 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Directors  Findings 

IV  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  North  Dakota 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*   *   *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  this 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  North 
Dakota  program  on  December  15,  1980. 
You  can  find  background  information 
on  the  North  Dakota  program,  including 
the  Secretary's  findings,  the  disposition 
of  conmients.  and  conditions  of 
approval  in  the  December  15,  1980, 
Federal  Register  (45  FR  82214).  You  can 
also  find  later  actions  concerning  North 
Dakota's  program  and  program 
amendments  at  30  CFR  934.15,  and 

934.30.      I 

I 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  9.  2001,  North 
Dakota  sent  us  an  amendment  to  its 
program  (Amendment  number  XXXI). 
administrative  record  No  ND-FF-01) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
North  Dakota  sent  the  amendment  to 
make  changes  at  its  own  initiative. 

We  announced  receipt  of  the 
proposed  amendment  in  the  June  6, 
2001  Federal  Register  (66  FR  30347).  In 


the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opporttmity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy 
(administrative  record  No.  ND-FF-04). 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
July  5,  2001.  We  received  one  comment 
from  the  public  and  two  comments  from 
Federal  agencies. 

in.  Director's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment. 

Minor  Revisions  to  North  Dakota 
Statutes 

North  Dakota  proposed  minor 
wording  and  editorial  changes  in  its 
Senate  Bill  2424  to  the  following 
previously-approved  statute: 

North  Dakota  Century  Code  Section  38- 
14.1,  Surface  Mining  and  Reclamation 
Operations 

Section  4.  Amendment.  NDCC  38- 
14.1-10.  Necessity  of  Permit — 
Exception. 

Changes  the  name  of  the  State 
Historical  Board  to  the  State  Historical 
Society  and  the  name  of  the 
superintendent  to  the  director.  Changes 
two  "prior  tos"  to  "before."  Changes 
"Any  person  or  operator  may  engage  in 
the  inventorying  and  evaluation  of 
cultural  resources  *   *   *."  to  "A  person 
or  operator  shall  *   *   *."  A  few  other 
minor  changes  were  made. 

Section  5.  Amendment.  NDCC  38- 
14. 1-14. u.  Cultural  resource 
information  including  all  of  the 
following: 

Changes  in  five  places, 
"superintendent"  to  "director." 

Cnanges  in  one  place,  "board"  to 
"society." 

Section  6.  Amendment.  NDCC  38- 
14.1-21.2.  Approval  or  modification  of 
the  permit  or  permit  revision 
application. 

Changes  "board"  to  "society." 

Changes  "shall"  to  "must." 

Section  7.  Amendment.  NDCC  38- 
14.1-30.1.  Right  to  administrative 
review  on  rulings. 

Changes  "board"  to  'society." 
Changes  "superintendent"  to  "director." 
Miscellaneous  very  minor  editorial 
changes. 

Section  8.  Amendment.  NDCC  38- 
14.1-37.2.d.  Collection  of  cultural 
resource  information. 

Changes  "board"  to  "society"  and 
changes  "superintendent"  to  "director." 

Because  all  of  the  aforementioned 
changes  are  minor,  we  find  that  they 
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will  not  make  North  Dakota's  statutes 
less  stringent  than  SMCRA. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (administrative  record  No. 
NTD-FF-OS)  and  received  one  comment 
letter  as  a  result:  a  June  15.  2001.  letter 
from  the  North  Dakota  State  University 
Extension  Service  stating  that  it  is  in 
agreement  with  the  proposed 
amendment. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA.  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  North  Dakota 
program  (administrative  record  No.  ND- 
FF-03).  Two  comment  letters  from 
Federal  agencies  were  received. 

On  May  24.  2001,  the  Natural 
Resources  Conservation  Ser\ice  sent  us 
a  letter  (administrative  record  No.  ND- 
FF-05)  stating  that  it  did  not  have  any 
comments. 

On  June  12.  2001,  the  U.S.  Fish  and 
Wildlife  Service  sent  a  letter 
(administrative  record  No.  ND-FF-06) 
stating  it  does  "not  anticipate  any 
significant  impacts  to  fish  and  wildlife 
resources  as  a  result  of  the  proposed 
amendment." 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i),  OSM 
requested  comments  on  the  amendment 
from  EPA  (adniinistrative  record  No. 
ND-FF-03).  EPA  did  not  respond  to  our 
request. 

State  Historic  Presen-ation  Officer 
(SHPOI  and  the  Advisory  Council  on 
Historic  Presentation  (ACHP) 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  May  18.  2001.  we 
requested  their  comments  on  North 
Dakota's  amendment  (administrative 
record  No.  ND-FF-03),  but  neither 
responded  to  our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  sent  to  us  by 
North  Dakota  on  May  9.  2001 . 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  934.15,  which  codif\'  decisions 
concerning  the  North  Dakota  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 


SMCRA  requires  that  the  State's 
program  demonstrates  that  the  State  has 
the  capability  of  carr>-ing  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  rule  effective 
immediately  will  expedite  that  process. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCR.^  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations.  "  Section  503(a)(1)  of 
SMCR.^  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with  "  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary- 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory- 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  "Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13211  Regulations  That 
Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18.  2001.  the  President  issued 
E.xecutive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Since  this 
rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  En\ironmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
use,  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
requirp  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator)  Flexibility  Act  (5 
I"  S.C.  601  et  seq).  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Busmess  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
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Regulator.'  Enforcement  Fairness  Act. 
This  rule: 

d.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million; 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and 

c.  Does  not  have  significant  adverse 
effects  on  competition,  emplovment. 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 


regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  Impose  a  cost  of  $lOO  million 
or  more  in  any  given  year  on  any  local, 
State,  or  Tribal  governments  or  private 
entities. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Original  amendment 
submission  date 


Dated:  September  12.  2001. 

Brient  Wahlquist, 

Regional  Director.  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  934  is  amended 
as  set  forth  below: 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  part  934 
continues  to  read  as  follows: 

Authority:  30  U.S  C.  1201  pf  seq. 

2,  Section  934.15  is  amended  in  the 
table  by  adding  a  new  entry'  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  934.15    Approval  of  North  Dakota's 
regulatory  program  amendments. 


Date  of  final 
publication 


Citation/descnptlon 


May  9.  2001  November  16.  2001 


NDCC  38-14.1 


fFR  Do(    01-2H7iq  Filed  11-15-01;  8:45  am] 

BILLING  CODE  4310-05-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-132-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 

summary:  The  Secretary'  of  the  Interior 
(Secretary)  is  approving  legislation 
submitted  bv  Pennsylvania  as  part  of  its 
regulatory  program  (Pennsylvania 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCR.\  or  the  .Act).  Pennsylvania 
submitted  the  legislation  to  satisfy  a 
condition  of  program  approval  found  at 
30  CFR  938.11(i).  The  condition 
requires  the  submission  of  enacted  laws 
providing  for  the  award  of  costs  and 
expenses  that  are  no  less  effective  than 
30  CFR  840.15  and  in  accordance  with 
section  525(e)  of  SMCRA. 
EFFECTIVE  DATE:  .November  16,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brock.  .Acting  Director.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Harrisburg  Field  Office, 


Harrisburg  Transportation  Center,  Third 
Floor.  Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennsvlvania  17101, 
Telephone:  (717)  782-4036,  email: 
bbrock@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

i   Ba(  kground  on  the  Pennsylvania  Program 

II.  Pennsylvania's  Submission 

III.  Secretary's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Secretarv's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  SMCRA  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *"and 
"rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary" 
pursuant  to  the  Act.  30  U.S.C.  1253(a)(1) 
and  (7)  On  the  basis  of  these  criteria, 
the  Secretarv'  conditional Iv  approved 
the  Pennsylvania  program  on  July  30, 
1982.  You  can  find  background 
information  on  the  Pennsylvania 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  the  approval  in 
the  July  30.  1982.  Federal  Register  (47 
FR  33050).  Subsequent  actions 


concerning  the  Pennsylvania  program 
and  previous  amendments  are  codified 
at  30  CFR  938.11,  938.12.  938.15  and 
938.16 

II.  Pennsylvania's  Submission 

By  letter  dated  Januarv'  3.  2001, 
(Administrative  Record  Number  PA 
848.25),  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  legislation  consisting  of 
excerpts  of  House  Bill  393  regarding 
attorney  costs  and  expenses  associated 
with  administrative  legal  proceedings 
relating  to  coal  mining  for  Secretarial 
approval.  House  Bill  393  amends  Title 
27  of  the  Permsylvania  Consolidated 
Statutes  by  adding  section  7708  titled, 
"Costs  for  Mining  Proceedings." 

The  full  text  of  Pennsylvania's 
submission  was  published  in  the 
February  15,  2001,  Federal  Register  (66 
FR  10405).  The  public  comment  period 
closed  on  March  19.  2001.  OSM 
received  two  comments.  No  one 
requested  an  opportunity  to  speak  at  a 
public  hearing,  so  no  hearing  was  held. 

ni.  Secretary's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Secretary's 
findings  concerning  the  legislation 
submitted  by  Pennsylvania. 

Section  1  of  House  Bill  393  amends 
Title  27  of  the  Pennsylvania 
Consolidated  Statutes  by  adding 
Chapter  77,  "Costs  and  Fees,"  section 
7708.  Section  7708  (a)  states  that 
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purpose  of  the  section  is  to  "provide 
costs  and  fees  to  the  same  extent  of 
section  525(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(Public  Law  95-87.  30  U.S.C.  1201  et 
seq.]  and  the  regulations  promulgated 
pursuant  thereto."  The  Secretary  finds 
that  this  portion  of  the  legislation  is  in 
keeping  with  the  requirements  of  the 
program  condition  at  30  CFR  938.11  that 
requires  Pennsylvania  to  submit 
legislation  in  accordance  with  section 
525(e)  of  SMCRA.  The  Secretary  is 
approving  this  portion  of  the 
submission. 

Section  7708  (b)  provides  that.  "Any 
party  may  file  a  petition  for  award  of 
costs  and  fees  reasonably  incurred  as  a 
result  of  that  party's  participation  in  any 
proceeding  involving  coal  mining 
activities  which  results  in  a  final 
adjudication  being  issued  by  the 
Environmental  Hearing  Board  or  a  final 
order  being  issued  by  an  appellate 
court."  The  Secretary  finds  that  this 
provision  is  consistent  with  the 
provision  in  the  Federal  regulations  at 
43  CFR  4.1290  The  Secretar>'  is 
approving  this  portion  of  the 
submission. 

Section  7708  (c)  defines  who  may 
receive  an  award.  Subsection  (1)  defines 
the  circumstances  under  which 
appropriate  costs  and  fees  may  be 
awarded  to  any  person  from  the 
permittee.  This  section  is  substantively 
identical  to  the  provisions  in  the 
Federal  regulations  at  43  CFR  4.1294(a). 
The  Secretary  is  approving  this  portion 
of  the  submission. 

Subsection  (2)  defines  the 
circumstances  under  which  appropriate 
costs  and  fees  may  be  awarded  to  any 
party,  other  than  a  permittee  or  his 
representative,  from  the  department. 
This  section  is  substantively  identical  to 
the  provisions  in  the  Federal  regulations 
at  43  CFR  4.1294(b).  The  Secretary  is 
approving  this  portion  of  the 
submission. 

Subsection  (3)  provide  that  costs  and 
fees  may  be  awarded  to  a  permittee  from 
the  department  when  the  permittee 
demonstrates  that  the  department  in  a 
matter  concerning  coal  mining  activities 
issued  an  order  of  cessation,  a 
compliance  order  or  an  order  to  show 
cause  why  a  permit  should  not  be 
suspended  or  revoked,  in  bad  faith  and 
for  the  purpose  of  harassing  or 
embarrassing  the  permittee.  This  section 
is  substantively  identical  to  the 
provisions  in  the  Federal  regulations  at 
43  CFR  4  1294(c).  The  Secretary  is 
approving  this  portion  of  the 
submission. 

Subsection  (4)  defines  the 
circumstances  Lmder  which  appropriate 
costs  and  fees  mav  be  awarded  to  a 


permittee  from  any  party  This  section 
is  substantively  identical  to  the 
provisions  in  the  Federal  regulations  at 
43  CFR  4.1294(d).  The  Secretary-  is 
approving  this  portion  of  the 
submission. 

Section  7708(d)  defines  the  time  for 
petitions  for  an  award  of  costs.  This 
section  requires  the  petitions  to  be  filed 
with  the  Environmental  Hearing  Board 
within  30  days  of  the  date  an 
adjudication  of  the  Environmental 
Hearing  Board  becomes  final.  The 
Federal  regulations  at  43  CFR  4.1291 
require  petitions  to  be  filed  within  45 
days  of  receipt  of  a  final  order.  While 
the  Pennsylvania  provision  allows  less 
time  for  the  filing  of  these  petitions,  the 
Secretarv'  finds  that  30  days  is  still  a 
reasonable  allotment  of  time  Moreover, 
the  deadline  will  apply  to  both  citizens 
and  coal  operators,  and  is  therefore 
even-handed  on  its  face.  As  such,  the 
Secretary  finds  that  subsection  (d)  is  no 
less  effective  than  its  Federal 
counterpart  in  ensuring  that  parties 
have  an  adequate  opportunity  to 
petition  the  appropriate  tribunal  for  an 
award  of  costs  and  fees,  and  it  is 
therefore  approved. 

Section  7708(e)  states  the 
requirements  for  the  contents  of  a 
petition.  The  requirements  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  43  CFR  4.1292(a)(1)  through  (3).  The 
Secretary  is  approving  this  portion  of 
the  submission. 

Section  7708(f)  provides  that  any 
party  shall  have  30  days  from  service  of 
the  petition  within  which  to  file  an 
answer  to  such  petition.  This  section  is 
substantivelv  identical  to  the  Federal 
regulation  at  43  CFR  4.1293.  The 
Secretary'  is  approving  this  portion  of 
the  submission. 

Section  7708(g)  states.  "Except  for 
section  601  of  the  act  of  June  22.  1937 
(P. L  1987.  No. 394).  known  as  the  Clean 
Streams  Law,  Section  18.3  of  the  act  of 
May  31,  1945  (P.L.1198.  No. 418).  known 
as  the  Surface  Mining  Conservation  and 
Reclamation  Act.  Section  13  of  the  Act 
of  April  27.  1966  (1st  Sp.Sess..  P.L.31, 
No.l),  known  as  the  Bituminous  Mine 
Subsidence  and  Land  Conservation  Act 
and  Section  13  of  the  act  of  September 
24,  1968  (P.L.1040.  No. 318),  known  as 
the  Coal  Refuse  Disposal  Control  Act, 
this  section  shall  be  the  exclusive 
remedy  for  the  awarding  of  costs  and 
fees  in  proceedings  involving  coal 
mining  activities."  The  sections  of  the 
various  laws  excluded  in  section 
7708(g)  refer  to  citizen  suits.  Section 
520  of  SMCRA  provides  for  citizen 
suits,  and  subsection  (f)  of  this  section 
allows  persons  to  bring  actions  for 
damages,  including  attorney  fees  and 


expert  witness  fees,  in  the  event  of 

personal  or  property  injiuy  caused  bv  a 
violation  of  SMCR.\.  Section  7708(g) 
merely  preserves  this  independent  basis 
for  seeking  awards  of  costs  and  attorney 
fees  incurred  in  citizen  suits. 
Accordingly,  the  Secretan-  finds  that 
this  portion  of  the  submission  does  not 
make  the  submission  as  a  whole 
inconsistent  with  SMCR.\  or  the  Federal 
regulations  regarding  petitions  for 
awards  and  costs  and  is  approving  this 
section 

Section  7708(h)  provides  definitions 
for  terms  used  in  this  section.  The 
language  states: 

(h]  Definitions — The  following  words  and 
phrases  when  used  in  this  section  shall  have 
the  meanings  given  to  them  in  this 
subsection  unless  the  context  clearly 
indicates  othenA'ise: 

"Coal  mining  activities."  The  extraction  of 
coal  from  the  earth,  waste  or  stockpiles,  pits 
or  banks  by  removing  the  strata  or  material 
which  overlies  or  is  above  or  between  them 
or  otherwise  exposing  and  retrieving  them 
from  the  surface,  including,  but  not  limited 
to,  strip  mining,  auger  mining,  dredging, 
quarrv'ing  and  leaching  and  all  surface 
activity  connected  with  surface  or 
underground  coal  mining,  including,  but  not 
limited  to.  exploration,  site  preparation,  coal 
processing  or  cleaning,  coal  refuse  disposal, 
entry,  tunnel,  drift,  slope,  shaft  and  borehole 
drilling  and  construction,  road  construction, 
use.  maintenance  and  reclamation,  water 
supply  restoration  or  replacement,  repair  or 
compensation  for  damages  to  structures 
caused  by  underground  coal  mining  and  all 
activities  related  thereto. 

"Coal  mining  acts."  The  provisions  of  the 
act  of  June  22.  1937  (PL. 1987.  No. 394). 
known  as  the  Clean  Streams  Law,  the  act  of 
May  31.  1945  (P.L.1198.  no  418).  known  as 
the  Surface  Mining  Conservation  and 
Reclamation  .^ct.  the  Act  of  April  27.  1966 
(1st  27  Sp.Sess..  P.L.31.  No.l).  known  as  the 
Bituminous  Mine  Subsidence  and  Land 
Conservation  .^ct,  and  the  act  of  September 
24,  1968  (PL  1040,  No. 318),  known  as  the 
Coal  Refuse  Disposal  Control  Act.  which 
govern  coal  mining  or  activities  related  to 
coal  mining. 

"Costs  and  fees."  All  reasonable  costs  and 
expenses,  including  attorney  fees  and  expert 
witness  fees  reasonably  incurred  as  a  result 
of  participation  in  a  proceeding  involving 
coal  mining  activities 

Department   "  The  Department  of 
En\ironmental  Protection  of  the 
Commonwealth. 

'Proceeding  '"  Appeals  of  final  Department 
of  Environmental  Protection  actions  before 
the  Environmental  Hearing  Board  and 
ludicial  review  of  Environmental  Hearing 
Board  adjudications. 

The  Secretary  finds  that  the 
definitions  of  the  terms,  "coal  mining 
activities."  "coal  mining  acts."  ""costs 
and  fees,  "  "Department,"  and 
■proceeding"  do  not  make  the 
submission  inconsistent  with  the 
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Federal  regulations  and  is  approving 
those  definitions. 

We  note  that  this  submission  lacks  a 
specific  counterpart  to  the  Federal 
regulations  at  43  CFR  4.1295(b).  which 
states  that  an  award  may  include  "all 
costs  and  expenses,  including  attornevs' 
fees  and  expert  witness  fees,  reasonably 
incurred  in  seeking  the  award*    *   *" 
However,  section  7708(a)  states  that  the 
purpose  of  section  7708  is  to  "provide 
costs  and  fees  to  the  same  extent  of 
section  525(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(Public  Law  95-87.  30  U.S.C.  1201  et 
seq.)  and  the  regulations  promulgated 
pursuant  thereto."  Also,  while  section 
7708(b)  sets  forth  a  general  rule  that  a 
partv  mav  file  a  petition  for  costs  and 
fees  as  a  result  of  any  "proceeding 
involving  coal  mining  activities,"  and 
while  the  definition  of  "proceeding" 
contained  in  section  7708(h)  does  not 
expressly  include  fee  petition 
proceedings,  the  general  rule  does  not 
appear  to  prevent  the  Environmental 
Hearing  Board  from  complving  with  the 
above-stated  purpose  of  section  7708  by 
awarding  costs  and  fees  reasonably 
incurred  in  seeking  the  award  for  the 
underlying  proceeding.  Thus,  the 
Secretar\'  finds  that  section  7708 
provides  the  Environmental  Hearing 
Board  with  the  authority  to  award  all 
costs  and  expenses,  including  attornevs' 
fees  and  expert  witness  fees,  reasonably 
incurred  in  seeking  the  award. 

Section  2  of  House  Bill  393  repeals 
sections  of  several  Pennsylvania  mining 
laws.  Specifically,  the  following 
sections  are  repealed: 

The  fifth  sentence  of  section  4(b)  and 
subsection  (0(5)  of  section  4.2  of  the  act 
of  Mav  31.  1945  (P.L.  1198.  No.  418), 
known  as  the  Surface  Mining 
Conservation  and  Reclamation  Act.  The 
fifth  sentence  of  section  4(b)  states, 
"The  Environmental  Hearing  Board, 
upon  the  request  of  any  partv.  mav  in 
its  discretion  order  the  payment  of  costs 
and  attorney's  fees  it  determines  to  have 
been  reasonably  incurred  by  such  partv 
in  proceedings  pursuant  to  this 
section."  Subsection  (f)(5)  states,  "A 
surface  mining  operator  or  owner  who 
provides  a  successful  defense  to  the 
presumptions  of  liabilitv  shall  be 
entitled  to  recover  the  c:osts  incurred. 
including,  but  not  limited  to.  the  costs 
of  temporary  water  supply,  design, 
construction,  restoration  or  replacement 
costs,  attornev  fees  and  expert  witness 
fees  from  the  department  " 

The  last  sentence  of  section  5[g]  of  the 
act  of  April  27.  1966  (1st  Sp.  Sess.,  P.L. 
31.  No.  1).  known  as  the  Bituminous 
Mine  Subsidence  and  Land 
Conservation  Act.  This  sentence  states, 
"The  Environmental  Hearing  Board. 


upon  the  request  of  any  party,  may  in 
its  discretion  order  the  payment  of  costs 
and  attorney's  fees  it  determines  have 
been  reasonably  incurred  by  such  party 
(sic)  proceedings  pursuant  to  this 
section.' 

The  last  sentence  of  section  5(i)  of  the 
act  of  September  24,  1968  (PL.  1040, 
No.  318),  known  as  the  Coal  Refuse 
Disposal  Control  Act.  This  sentence 
states.  "The  Environmental  Hearing 
Board,  upon  the  request  of  any  partv, 
may  in  its  discretion  order  the  payment 
of  costs  and  attorney's  fees  it  determines 
to  have  been  reasonably  incurred  bv 
such  party  in  proceedings  pursuant  to 
this  section." 

In  addition,  section  2fb)  of  House  Bill 
393  indicated  that,  "All  other  acts  and 
parts  of  acts  are  repealed  insofar  as  thev 
are  inconsistent  with  this  act." 

The  Secretary  is  approving  the  repeal 
of  the  above  noted  statute  section^. 
Repeal  of  these  sections,  in  conjunction 
with  the  addition  of  the  new  section 
7708.  does  not  make  this  submission 
inconsistent  with  the  Federal 
regulations. 

Section  3  of  House  Bill  393  states, 
"The  addition  of  27  Pa.C.S.  Section 
7708  shall  apply  to  all  proceedings  and 
petitions  for  costs  and  fees  fded  after  the 
effective  date  of  this  act."  The  Secretar\- 
finds  that  this  section  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations, 
and  is  therefore  approving  it. 

Section  4  of  House  Bill  393  provides 
that: 

This  act  shall  take  effect  as  follows: 

(1)  The  following  provisions  shall  take 
effect  immediately: 

(i)  The  addition  of  27  Pa.C.S.  Section  7708. 
(ii)  This  section. 

(2)  The  remainder  of  this  act  shall  take 
effect  in  60  days. 

The  Secretary  finds  that  this  section  is 
not  inconsistent  with  SMCR,^  or  the 
Federal  regulations,  and  is  therefore 

approving  it 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  lanuary  31,  2001,  we  asked  for 
comments  from  various  Federal 
agencies  who  may  have  an  interest  in 
the  Pennsylvania  submission 
(Administrative  Record  Number  PA 
848.26).  We  solicited  comments  in 
accordance  with  section  503(b)  of 
SMCRA  and  30  CFR  732.17(h)(n)(i)  of 
the  Federal  regulations. 

The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administrative 
(MSHA)  commented  that  Title  27, 
Environmental  Resources  of  the 
Pennsylvania  Consolidated  Statutes,  is 
consistent  with  requirements  of  section 


525(e)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977. 

No  other  Federal  agency  comments 
were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.1 7{h)(ll)(i) 
and  (ii),  OSM  is  required  to  obtain  the 
written  concurrence  of  the  EPA  with 
respect  to  those  provisions  of  the 
proposed  program  submission  that 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authoritv  of  the 
Clean  Water  Act  (33  U.SC.  125i  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq).  We  have  determined  that  this 
submission  contains  no  such  provisions, 
thereby  rendering  EPA  concurrence 
unnecessary.  By  letter  dated  January  31, 
2001,  we  requested  comments  from  EPA 
on  the  State's  proposed  submission  of 
lanuary  3,  2001.  (Administrative  Record 
Number  PA  848.26).  EPA  responded  on 
April  11.  2001.  (Administrative  Record 
Number  PA  848.29)  by  noting  that  it  had 
no  comments  on  the  submission. 

Public  Comments 

No  comments  were  received  in 
response  to  our  request  for  public 
comments. 

V.  Secretary's  Decision 

Based  on  the  findings  above  we  are 
approving  Pennsylvania's  submission 
and  removing  the  condition  codified  at 
30CFR938.11(i). 

The  Federal  regulations  at  30  CFR 
Part  938  codifying  decisions  concerning 
the  Pennsylvania  program  are  being 
amended  to  implement  this  decision. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrx'ing  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 
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Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  raining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  nde  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM  Under  sections  503  and  505  of 
SMCR.\  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15.  and 
732.1 7(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731,  and  732  have  been  met. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12366.  and  (2)  likely  to  have  a 


significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866.  and  because  it 
is  not  expected  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  a 
Statement  of  Energy  Effects  is  not 
required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policv  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8. 4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal. 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 


Regulator)'  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers. 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions. 

c  Does  not  have  significant  adverse 
effects  on  competition,  employment. 
investment,  productivity,  iruiovation.  or 
the  ability  of  US  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal,  which  is 
the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated  Ortobtr  15   2001 
j.  Steven  Griles. 
Acting  Assistant  Secretan'  Lands  and 

Minerals  Management 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VTI, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below 

PART  938-PENNSYLVANIA 

1  The  authority  citation  for  Part  938 
continues  to  read  as  follows: 

Authority:  30  f  S  C   1201  et  seq 

2.  Section  938  11  is  amended  by 
removing  and  reserving  paragraph  (i). 

3.  Section  938  15  is  amended  in  the 
table  by  adding  a  new  entr>-  in 
chronological  order  by  "Date  of  Final 
Publication  "  to  read  as  follows: 

§938.15     Approval  of  Pennsylvania 
regulatory  program  amendments. 


I 
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Onginal  amendment  submis- 
sion date 


Date  of  final  publica- 
tion 


January  3.  2001  11/16/01 


Citation/description 


xJdit 


Addition  of  Chapter  77.  Section  7708  to  2001  Title  27  of  the  Pennsylvania  Consolidated 
Statutes,  repeal  of  the  fifth  sentence  of  section  4(b)  and  section  4.2(f)(5)  of  the  Sur- 
face Mining  Conservation  and  Reclamation  Act  of  May  31,  1945  (PL  1198,  No 
418):  repeal  of  the  last  sentence  of  section  5(g)  of  the  Bituminous  Mine  Subsidence 
and  Land  Conservation  Act  of  Apnl  27  1966  (1st  Sp.  Sess,,  PL.  31.  No  1);  repeal 
of  the  last  sentence  of  section  5(i)  of  the  Coal  Refuse  Disposal  Control  Act  of  Sep- 
tember 24  1968  (PL   1040  No.  318), 


|FR  Dot,  01-28761  Filed  11-15-01:  8:45  am] 

BILLING  CODE  431(M>5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  169-0272a:  FRL-7100-6] 

Revisions  to  the  California  State 
Implementation  Plan,  California  State 
Implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District,  and  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 

action  tn  approve  revisions  to  the  San 
loaquin  V'aiiev  Unified  Air  Pollution 
Control  District  (SIVUAPCD).  and  South 
Coast  Air  Quality  Management  District 
(SC.AQMD)  portions  of  the  California 
State  Implementation  Plan  (SIP),  These 
revisions  concern  volatile  organic 
compound  (VOC!)  and  oxides  of  nitrogen 
(NQx)  emissions  from  equipment  tuning 
procedure  for  boilers,  steam  generators, 
and  process  heaters,  pumps  and 
compressor  seals  at  petroleum  refineries 
and  chemical  plants,  and  residential 
type,  natural  gas-fired  water  heaters.  We 


are  proposing  to  approve  local  rules  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act).  We  are  approving 
local  rules  that  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on  January 
15.  2002  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
December  17,  2001,  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect, 

ADDRESSES:  Mail  comments  to  Andv 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1001  "I"  Street. 

Sacramento,  CA  95814 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  E. 

Gettysburg,  Fresno,  CA  93726 

Table  1  .—Submitted  Rules 


South  Coast  Air  Quality  Management 
District.  21865  E.  Coplev  Dr.  Diamond 
Bar,  CA  91765-4182 
FOR  FURTHER  INFORMATtON  CONTACT: 
Charnjit  Bhullar,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744- 
1153. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  States  Submittal 

A,  What  rules  did  the  State  submit? 

B,  Are  there  other  versions  of  these  rules? 

C,  What  is  the  purpose  of  the  submitted 
rules  and  rule  revisions? 

II,  EPA's  Evaluation  and  Action 

.-\,  How  is  EPA  evaluating  the  rules? 
B  Do  the  rules  meet  the  evaluation 
criteria? 

C,  EP.^  recommendations  to  further 
improve  the  rules. 

D,  Public  comment  and  final  action, 

III.  Background  information. 
Why  were  the  rules  submitted? 

IV,  .Administrative  Requirements 
I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB), 


Local  agency 

SJVUAPCD  

SJVUAPCD    

SCAQMD 


Rule# 


Rule  title 


Adopted 


Submitted 


4304     Equipment  tuning  procedure  tor  tx)ilers,  steam  generators,  and  process  1 

heaters 
4452    Pumps  and  compressor  seals  at  petroleum  refinenes  and  chemical  plants 
1121     Control  of  nitrogen  oxides  from  residential  type,  natural  gas-fired  water 

heaters 


10/19/95 

12/17/92 
12/10/99 


03/26/96 

09/07/99 
03/28/00 


On  May  15,  1996,  October  20.  1999, 
and  May  19.  2000  these  rule  submittals 
were  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51.  appendix  V. 
which  must  be  met  before  formal  EPA 
review 


B.  Are  There  Other  Versions  of  These 
Rules" 

There  is  no  previous  version  of 
SJVUAPCD  Rule  4304  in  the  SIP,  EPA 
approved  an  earlier  version  of  Rule 
4452.  numbered  464.2,  which  was 
adopted  locally  on  April  11,  1991.  We 
approved  a  version  of  SCAQMD  Rule 
1121  adopted  on  March  10.  1995. 


C.  What  Is  the  Purpose  of  the  Submitted 
Rule  and  Rule  Revisions? 

SJVUAPCD  Rule  4304  provides  tuning 
procedures  for  boilers,  steam  generators, 
and  process  heaters  to  control  visible 
emissions,  and  both  nitrogen  oxide 
(NOx)  and  carbon  monoxide  (CO) 
emissions. 
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SJVUAPCD  amended  Rule  464,2,  is 
renumbered  as  Rule  4452.  The 
amendments  provide  administrative 
changes,  normalize  format,  and  unify 
numbering  system.  They  are  not 
substantive  in  nature.  The  provisions  of 
existing  SCAQMD  Rule  1121  are 
amended  to  establish  reduced  emission 
limits  of  nitrogen  oxides  from  new 
residential  type,  natural  gas-fired  water 
heaters  that  are  sold  or  installed  in 
residential  or  commercial 
establishments, The  TSDs  have  more 
information  about  the  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SEP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193). 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1,  'State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,  "  (the  NOx 


Supplement).  57  FR  55620.  November 
25. 1992 

2,  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations: 
Clarification  to  Appendix  D  of 
November  24.  1987  Federal  Register 
document,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register 

3.  September  20.  1999  memo 
regarding  state  implementation  plans: 
policy  regarding  excess  emissions 
dunng  malfunctions,  startup,  and 
shutdown,  US,  EPA.  Office  of  Air 
Quality  Planning  and  Standards, 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  The  TSDs  have  more 
information  on  our  evaluation, 

C  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action,  but  are  recommended  for 
the  next  time  the  local  agencies  modif\- 
the  rules. 

D  Public  comment  and  Final  Action 

As  authorized  in  section  110{k)(3)  of 
the  Act,  EPA  is  fully  approving  the 


submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  It  m  advance  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  December  17.  2001 ,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  Ianuar\  15, 
2002  This  will  incorporate  the  rules 
into  the  federally  enforceable  SIP, 

m.  Background  Information 

A   Why  Were  the  Rules  Submitted? 

NOx  and  VOC  help  produce  ground- 
level  ozone,  smog  and  particulate 
matter,  which  harm  human  health  and 
the  environment  Section  llOta)  of  the 
CAA  requires  states  to  submit 
regulations  that  control  NOx  and  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  rules. 


Table  2. — Ozone  Nonattainment  Milestones 


Date 

March  3,  1978  

May  26,  1988  

Novemtier  15,  1990 

May  15, 1991    


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as 

amended  m  1977  43  FR  8964.  40  CFR  81  305 
EPA  notified  Governors  that  parts  ot  their  SIPs  were  inadequate  to  attain  and 

maintain  the  ozof>e  starxJard  and  requested  that  they  correct  the  defoenctes 

(EPAs  SIP-Call)  See  section  i10(a)(2KH)  of  rhe  pre-amended  Act 
Clean  Air  Act  Amendments  ot  1990  were  enacted   Pub   L   101-549.  104  Stat 

2399,  codrtied  at  42  U  S  C  7401-767lq 
Section  l82(a)(2KA)  requires  that  ozone  r>or«ttainmeni  areas  correct  deficient 

RACl  rules  by  ttus  date 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action  '  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 


enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10.  1998)  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  sf)ecified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  because  it  merely 


approves  state  rules  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economically  significant 

In  reviewing  SIP  submissions,  EPA's 
role  IS  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  .^.ir  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EP.^  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS,  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 


I 
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to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.SC.  3501  etseq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule  "  as 
defined  bv  5  U.S.C.  804(2) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  |anuar\'  15,  2002 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 


Dated:  October  22,  2001. 
Wayne  Nastri, 
Regional  Administrator.  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(230)(i)(D)(2), 
(269)(i)(C)(2),  and  (277)(i)(D)  to  read  as 
follows: 

§  52.220    identification  of  plan. 

***** 

(c)  *  *  • 

(230)  *  *  * 

(i)  *  *  * 

(D)  *  *  * 

(2)  Rule  4304  adopted  on  October  19, 
1995. 
***** 

(269)  *  *  * 

(i)  *  *  * 

(C)  *  *  * 

(2)  Rule  4452  adopted  on  December 
17,  1992. 

***** 

(277)  *  *  * 
(i)  *  *  * 

(D)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1121  adopted  on  December 
10,  1999. 
***** 

(FR  Doc  01-28345  Filed  11-15-01;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENV1RONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7100-4] 

Delegation  of  National  Emission 
Standards  for  Hazardous  Air  Pollutarrts 
for  Source  Categories;  State  of 
Arizona;  Arizona  Department  of 
Environmental  Quality 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  amending  certain 
regulations  to  reflect  the  current 
delegation  status  of  national  emission 
standards  for  hazardous  air  pollutants  in 
Arizona.  Several  NESHAPs  were 
delegated  to  the  Arizona  Department  of 
Environmental  Quality  on  March  5, 


2001 ,  and  the  purpose  of  this  action  is 
to  update  the  listing  in  the  Code  of 
Federal  Regulations. 
DATES:  This  rule  is  effective  on  January 
15,  2002  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  December  17,  2001.  If  EPA 
receives  such  comments,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  did  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  request  for  delegation  and  other 
supporting  documentation  are  available 
for  public  inspection  (docket  number 
A-96-25)  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Rulemaking  Office  (AIR^), 
Air  Division,  75  Hawthorne  Street,  San 
Francisco,  California  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  {AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901,(415)  744-1200. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Delegation  of  NESHAPs 

Section  112(1)  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA),  authorizes 
EPA  to  delegate  to  state  or  local  air 
pollution  control  agencies  the  authority 
to  implement  and  enforce  the  standards 
set  out  in  40  CFR  part  63,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories.  On 
November  26,  1993,  EPA  promulgated 
regulations,  codified  at  40  CFR  part  63, 
subpart  E  (hereinafter  referred  to  as 
"subpart  E"),  establishing  procedures 
for  EPA's  approval  of  state  rules  or 
programs  under  section  112(1)  (see  58 
FR  62262).  Subpart  E  was  later  amended 
on  September  14,  2000  (see  65  FR 
55810). 

Any  request  for  approval  under  CAA 
section  112(1)  must  meet  the  approval 
criteria  in  112(1)(5)  and  subpart  E.  To 
streamline  the  approval  process  for 
future  applications,  a  state  or  local 
agency  may  submit  a  one-time 
demonstration  that  it  has  adequate 
authorities  and  resources  to  implement 
and  enforce  any  CAA  section  112 
standards.  If  such  demonstration  is 
approved,  then  the  state  or  local  agency 
would  no  longer  need  to  resubmit  a 
demonstration  of  these  same  authorities 
and  resources  for  every  subsequent 
request  for  delegation  of  CAA  section 
112  standards.  However,  EPA  maintains 
the  authority  to  withdraw  its  approval  if 
the  State  does  not  adequately 
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implement  or  enforce  an  approved  rule 
or  program. 

B.  ADEQ  Delegations 

On  July  17,  1998,  EPA  published  a 
direct  final  action  delegating  to  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  several  NESHAPs  and 
approving  ADEQ's  delegation 
mechanism  for  future  standards  (see  63 
FR  38478).  That  action  explained  the 
procedure  for  EPA  to  grant  delegations 
to  ADEQ  by  letter,  with  periodic 
Federal  Register  listings  of  standards 
that  have  been  delegated.  On  Januarv  5. 
2001,  ADEQ  requested  delegation  of  the 
following  NESHAPs  contained  in  40 
CFR  part  63: 

•  Subpart  AA—NESHAP  from 
Phosphoric  Acid  Manufacturing 
Plants 

•  Subpart  BB— NESHAP  from 
Phosphate  Fertilizers  Production 
Plants 

•  Subpart  HH— NESHAP  from  Oil  and 
Natural  Gas  Production  Facilities 

•  Subpart  SS — National  Emission 
Standards  for  Closed  Vent  Svstems, 
Control  Devices,  Recoven'  Devices 
and  Routing  to  a  Fuel  Gas  System  or 
a  Process 

•  Subpart  TT— National  Emission 
Standards  for  Equipment  Leaks — 
Control  Level  1 

•  Subpart  UU— National  Emission 
Standards  for  Equipment  Leaks — 
Control  Level  2  Standards 

•  Subpart  WW— National  Emission 
Standards  for  Storage  Vessels 
(Tanks) — Control  Level  2 

•  Subpart  YY— NESHAP  for  Source 
Categories:  Generic  \l\CT  Standards 

•  Subpart  CCC— NESHAP  for  Steel 
Pickling— HCl  Process  Facilities  and 
Hydrochloric  Acid  Regeneration 
Plants 

•  Subpart  DDD— NESHAP  for  Mineral 
Wool  Production 

•  Subpart  GGG — National  Emission 
Standards  for  Pharmaceuticals 
Production 

•  Subpart  HHH— NESHAP  from  Natural 
Gas  Transmission  and  Storage 
Facilities 

•  Subpart  III— NESHAP  for  Flexible 
Polyurethane  Foam  Production 

•  Subpart  LLL— NESHAP  from  the 
Portland  Cement  Manufacturing 
Industry- 

•  Subpart  MMM— NESHAP  for 
Pesticide  Active  Ingredient 
Production 

•  Subpart  NNN— NESHAP  for  Wool 
Fiberglass  Manufacturing 

•  Subpart  PPP— NESHAP  for  Polyether 
Polvols  Production 

•  Subpart  TTT— NESHAP  for  Primary- 
Lead  Smelting 


•  Subpart  XXX— NESHAP  for 
Ferroalloys  Production: 
Ferromanganese  and  Silicomanganese 
On  March  5,  2001,  EPA  granted 
delegation  to  ADEQ  for  these  NESHAPs 
EPA  also  delegated  to  ADEQ  any 
amendments  to  previously-delegated 
NESHAPs,  as  of  July  1,  1999.  Today  s 
action  is  serving  to  notify-  the  public  of 
the  March  5.  2001.  delegation  and  to 
codify  these  delegations  into  the  Code  of 
Federal  Regulations. 

n.  EPA  Action 

Today's  document  serves  to  notify-  the 
public  that  on  March  5,  2001,  EPA 
granted  delegation  to  ADEQ  for  the 
NESHAPs  listed  above,  as  well  as  any 
amendments  to  previously-delegated 
NESHAPs  as  of  July  1.  1999.  Today  s 
action  will  codify-  these  delegations  into 
the  Code  of  Federal  Regulations. 

ID.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993J.  this  action  is 
not  a  "significant  regulatory-  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy-  Supply. 
Distribution,  or  Use"  (66  FR  28355.  Mav 
22,  2001).  This  action  merely  updates 
the  list  of  approved  delegations  in  the 
Code  of  Federal  Regulations  and 
imposes  no  additional  requirements 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory-  Flexibility  Act  (5  U.S.C.  601 
et  seq]  Because  this  rule  does  not 
impose  any  additional  enforceable  duty, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  L.aw  104-4).  This  rule 
also  does  not  have  tribal  implications 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 


August  10,  1999).  This  action  merelv 
updates  the  list  of  already-approved 
delegations,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  estabhshed  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
■Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997).  ' 
because  it  is  not  economically 
significant. 

In  reviewing  state  delegation 
submissions,  our  role  is  to  approye  state 
choices,  provided  that  they  meet  the 
criteria  of  the  CAA  In  this  context,  in 
the  absence  of  a  prior  existing 
requirement  for  the  state  to  use 
voluntary-  consensus  standards  f\'CS). 
we  have  no  authority  to  disapprove  state 
submissions  for  failure  to  use  VCS  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
state  submissions,  to  use  VCS  in  place 
of  state  submissions  that  otherwise 
satisfy  the  provisions  of  the  CAA.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Papen\-ork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  We  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.SC. 
804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January-  15.  2002  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  reyiew  nor  dues  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  may  not 
be  challenged  later  in  proceedmgs  to 
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enforce  its  requirements  {see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  proceduro, 
Air  pollution  control.  Hazardous 
substances,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
duthorlty  of  section  112  of  the  Clean  Air  Act. 
as  amended,  42  L'.S.C.  7412. 


Dated:  October  30,  2001. 
Jack  P.  Broadbent. 

Diwctor.  Air  Division.  Region  IX 

Title  40.  chapter  I.  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 


Subpart 


A 
F 
G 


L 
M 
N 


O  .. 
Q  .. 
R  ... 
S  ... 
T  .. 
U  ... 
W  .. 
X  .. 
AA 
BB 

cc 

DD 

EE 

GG 

HH 

JJ. 

KK 

LL 

OO 

PP 

CX) 

RR 

SS 


Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§63.99    Delegated  Federal  Authorities. 

(a)*   *   * 

(3)  Arizona.  The  following  table  lists 
the  specific  Part  63  standards  that  have 
been  delegated  unchanged  to  the  air 
pollution  control  agencies  in  the  State  of 
Arizona.  The  (X)  symbol  is  used  to 
indicate  each  categor>-  that  has  been 
delegated. 


Delegation  Status  for  Part  63  Standards— Arizona 


Descnption 


ADEQ'   MCESD?   PDEQ3   PCAQCD* 


General  Provisions  

Synthetic  Organic  Cnemical  Manufacturing  Industry      

Synthetic  Organic  Chemical  Manufactunng  Industry  Process  Vents,  Stor- 
age Vessels  Transfer  Operations  and  Wastewater. 

Organic  Hazardous  Air  Pollutants  Equipment  Leaks    

Organic  Hazardous  Air  Pollutants  Certain  Processes  Subject  to  the  Nego- 
tiated Regulation  for  Equipment  Leaks. 

Coke  Oven  Batteries  

Perchloroethylene  Dry  Cleaning  

Hard  and  Decorative  Chromium  Electroplating  and  Chromium  Anodizing 
Tanks 

Ethylene  Oxide  Steniization  Facilities    

Industnal  Process  Cooling  Towers    

Gasoline  Distnbution  Facilities 

Pulp  and  Paper 


Halogenated  Solvent  Cleaning 

Group  I  Polymers  and  Resins 

Epoxy  Resins  Production  and  Non-Nylon  Polyamides  Production 

Secondary  Lead  Smelting  

Phosphoric  Acid  Manufactunng  Plants   

Phosphate  Fertilizers  Production  Plants  

Petroleum  Refinenes  

Oft-Site  Waste  and  Recovery  Operations    

Magnetic  Tape  Manufactunng  Operations  

Aerospace  Manufactunng  and  Rework  Facilities  

Oil  and  Natural  Gas  Production  Facilities    

Wood  Fumiture  Manufacturing  Operations  

Printing  and  Publishing  Industry        

Pnmary  Aluminum  Reduction  Plants     

Tanks — Level  1  

Containers     

Surface  Impoundments  

Individual  Dram  Systems  

Closed  Vent  Systems.  Control  Devices.  Recovery  Devices  and  Routing  to  a 
Fuel  Gas  System  or  a  Process 

TT Equipment  Leaks — Control  Level  1  

UU  Equipment  Leaks —  Control  Level  2    

W  Oil-Water  Separators  and  Organic-Water  Separators  

WW    Storage  Vessels  (Tanks)  —Control  Level  2 

YY       Genenc  MACT  Standards  

CCC  Steel  Pickling 

DDD  Mineral  Wool  Production  1 

EEE  Hazardous  Waste  Combustors     ...J 

GGG  Pharmaceuticals  Production  i 

HHH  Natural  Gas  Transmission  and  Storage  Facilities 

Ill  Flexible  Polyurethane  Foam  Production  

JJJ Group  IV  Polymers  and  Resms        

LLL     Portland  Cement  Manufactunng  Industry 

MMM  Pesticide  Active  Ingredient  Production 

NNN  Wool  Fiberglass  Manufactunng 

PPP  I  Polyether  Polyols  Production , 

Primary  Lead  Smelting  
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Delegation  Status  for  Part  63  Standards— Arizona— Continued 


Subpart 


Descnption 


XXX 


Ferroalloys  Production 


'  Arizona  Department  of  Environmental  Quality 
^  Mancopa  County  Environmental  Services  Department 
3  Pima  County  Department  of  Environmental  Quality 
"  Pinal  County  Air  Quality  Control  Distnct 


ADEQ-   MCESD'   PDEQ^   PCAQCD^ 


IFKDoc    01-28342  Filed  1 1-15-01;  8:45  am] 

HLUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301191;  FRL-6810-2] 
RIN  2070-AB78 

Linear  alley  t  C:   f,  propoxyamlne 
ethoxylate;  Exemption  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of 
poly[oxy(methyl-l,2-ethanediyI)|.  a-[2- 
bis{2-hydroxyethyl)aminolpropvl)-o>- 
hydroxy, -ether  with  a-hvdro-o 
hydroxypoly(oxy-1.2-ethanedivl)  (1:2). 
mono-Ci:  k,  alkyl  ethers  (hereinafter 
"linear  alkyl  C-  ,^  propoxyamine 
ethoxylate")  when  used  as  an  inert 
ingredient  (surfactant)  when  applied  to 
growing  crops,  or  to  raw  agricultural 
commodities  after  har\est.  Huntsman 
Corporation  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  bv 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  requesting  an  exemption  from 
the  requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  linear  alkyl  C12-16 
propoxyamine  ethoxvlate. 
DATES:  This  regulation  is  effective 
November  16,  2001.  Objections  and 
requests  for  hearings,  identified  bv 
docket  control  number  OPP-301191, 
must  be  received  by  EPA  on  or  before 
Ianuar\'  15.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  bv 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  Vlll.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identifv 
docket  control  number  OPP-301191  in 


the  subject  line  on  the  first  page  of  vour 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 

mail  Treva  Alston.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
.•\gency,  1200  Pennsylvania  .-^ve..  N'W  . 
Washington,  DC  20460;  telephone 
number:  (703)  30&-8373:  and  e-mail 
address:  alston.treva@epa.gov 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Applv  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categones 


NAICS 
Codes 


Industry 


111 
112 
311 

32532 


Examples  of  Po- 
tentially Affected 

Entities 

Crop  production 
Animal  production 
Food  manufac- 
tunng 
Pesticide  manufac- 
tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
affected  bv  this  action.  Other  tvpes  of 
entities  not  listed  in  the  table  could  also 
be  affected  The  .North  .\merican 
Industrial  Classification  Svstem 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 

contact 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents'' 

1   Electronically  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register— Environmental 
Documents   '  '^'ou  can  also  go  direct! v  to 
the  Federal  Register  listings  at  http:  ' 
wwwepa.gov-fedrgstr    .■\'frequentlv 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
u-\vw. access. gpo.govnara/cfr' 
ch-html_180Title_40  40cfrl80_00.html. 
a  beta  site  currently  under  development 

2.  In  person.  The  Agencv  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301191,  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  c  laimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physicallv  located  m 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  \  ersion  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  i*  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB) 
Rm.  119,  Cr>'stal  Mall  #2,  1921  lefferson 
Davis  Hwv..  .Arlington.  V.^.  from  8:30 
am,  to  4  p.m.,  Monday  through  Fridav. 
excluding  legal  holidavs  The  PIRIB 
telephone  number  is  (703)  305-5805 

11.  Background  and  Statutorv  Findings 

In  the  Federal  Register  of  .August  14 
1998  (63  FR  43708)  (FRL-6019-8).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA.  21  U  S  C   346a.  as 
amended  by  the  FQPA  (Public  Law  104- 
1  70)  announcing  the  filing  of  a  pesticide 
petition  (PP  5E4487)  bv  Huntsman 
Petrochemical  Corporation.  3040  Post 
OakBlvd,  Houston.  TX  7-05b  This 
notice  included  a  summary-  of  the 
petition  prepared  by  the  petitioner 
There  were  no  comments  recened  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1001(cj  be  amended  bv  establishing 
an  exemption  from  the  requirement  cf  d 
tolerance  for  residues  of 


( 
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|polyloxy(methyl-l ,2-ethaiiediyl)l.  o-[2- 
bis(2-hydroxyethyl)amino]propyll-6>- 
hvdroxy. -ether  with  a-hydro-o 
hydroxypoly(oxy-1.2-ethanediyl)  (1:2). 
mono-Ci:  i^  alkyl  ethers  (CAS  Reg.  No. 
176022-82-5). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2](A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second.  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  is  a  result  of 
pesticide  use  in  residential  settings. 

III.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153,125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidai  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons,  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  suf:h  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally.  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 


IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
linear  alkyl  C12  if,  propoxyamine 
ethoxylate  were  evaluated  by  two 
methods:  A  process  known  as  structure 
activity  relationship  (SAR)  assessment 
and  review  and  evaluation  of  submitted 
data. 

A.  SAR  Assessment 

Linear  alkyl  Ci2_ih  propoxyamine 
ethoxvlate  is  an  inert  ingredient.  To  the 
best  of  the  Agencys  knowledge,  linear 
alkyl  C|2.  ih  propoxyamine  ethoxylate 
has  no  active  ingredient  properties; 
therefore,  the  complete  40  CFR  pari  158 
data  base  has  not  been  required.  For 
linear  aliyl  Ci 2  ,6  propoxyamine 
ethoxylate.  toxicity  was  assessed,  in 
part,  by  the  SAR  process.  In  this 
process,  the  chemical's  structural 
similarity'  to  other  chemicals  (for  which 
data  are  available)  is  used  to  determine 
toxicity.  For  human  health,  this  process, 
can  be  used  to  assess  absorption  and 
metabolism,  mutagenicity, 
caicinogenicity,  developmental  and 
reproductive  effects,  neurotoxicity, 
systemic  effects,  immunotoxicity.  and 
sensitization  and  irritation.  This  is  a 
qualitative  assessment  using  terms  such 
as  good,  not  likely,  poor,  moderate,  or 
high. 

For  linear  alkyl  C12  ih  propoxyamine 
ethoxvlate  the  SAR  assessment 
determined  that  the  chemical  was  not 
structurally  related  to  any  known 
carcinogens  or  developmental/ 
reproductive  toxicants.  The  following 
human  exposures  were  examined  as 
part  of  the  analysis:  inhalation,  dermal, 
exposures  to  the  eyes,  and  drinking 
water.  There  were  concerns  for  irritation 
to  eyes.  skin,  lungs,  and  mucous 
membranes.  Overall,  the  level  of 
concern  for  human  health  was 
characterized  as  low  to  moderate. 
Absorption  was  rated  as  poor  through 
the  skin,  good  through  the  lungs,  and 
moderate  through  the  gastrointestinal 
tract.     I 

B.  Review  of  Submitted  Data 

1.  Acute  oral  toxicity  -  ra(.  Lethal 
Dose  (LDvi)  for  combined  sexes  is  from 
1.154  to  1.993  milligrams/kilograms 


(mg/kg).  Clinical  effects  observed  in 
both  sexes  included  decreased  activity, 
poor  grooming,  abnormal  stance  and 
gait,  diarrhea,  dyspnea, 
chromodacrv'orrhea,  decreased  muscle 
tone,  lacrimation.  and  prostration. 
(Toxicity  Category  111). 

2.  Aciite  dermal  toxicity  -  rabbit.  The 
observed  lethal  dose  for  males  and 
females  is  greater  than  2.000  mg/kg. 
Clinical  signs  of  toxicity  included 
abnormal  gait,  abnormal  stance, 
unspecified  alopecia,  decreased  muscle 
tone,  salivation,  decreased  activity,  and 
poor  grooming.  (Toxicity  Category  III). 

3.  Primary  eye  irritation  -  rabbit.  It 
was  determined  that  the  test  substance 
was  a  severe  but  reversible  ocular 
irritant.  (Toxicity  Category-  II). 

4.  Primary  dermal  irritation  -  rabbit. 
Several  dermal  irritations  characterized 
by  severe  erythema  and  edema, 
necrosis,  Assuring,  and  sloughing  of  the 
epidermis  was  observed.  (Toxicity 
Category  II). 

5.  Dermal  sensitization  -  guinea  pig.  It 
was  observed  that  the  test  substance  was 
a  dermal  sensitizer. 

6.  Subchronic  oral  toxicity  feeding  - 
rats.  The  no  observable  adverse  effect 
level  (NOAEL)  is  1.000  ppm  in  males 
(equivalent  to  58.9  mg/kg/day)  and  500 
ppm  (equivalent  to  35.4  mg/kg/day)  in 
females.  The  lowest  observable  adverse 
effect  level  (LOAEL)  is  3,000  ppm 
(equivalent  to  173.6  mg/kg/day)  in 
males  and  1,000  ppm  (equivalent  to  68.9 
mg/kg/day)  in  females  based  on 
decreased  body  weight  gain. 

7.  90-Dav  feeding  capsule  -  dog.  The 
NOAEL  is  id  mg/kg/day.  The  LOAEL  is 
30  mg/kg/day  based  on  clinical  signs  of 
toxicity  in  females  and  decreased  body 
weight  gain  in  males. 

8.  Oral  developmental  toxicity-  ■  rats. 
The  test  material  was  administered  by 
gavage  to  pregnant  rats  on  gestation 
days  6  through  15.  The  maternal 
NOAEL  is  25  mg/kg/day.  The  maternal 
LOAEL  is  75  mg/kg/day.  based  on 
clinical  signs  of  toxicity  and  reductions 
in  body  weight,  body  weight  gains,  and 
food  consumption.  The  developmental 
NOAEL  is  75  mg/kg/day.  The 
developmental  LOAEL  is  150  mg/kg/ 
day,  based  on  decreased  fetal  weights 
and  increases  in  incidences  of  skeletal 
variation  related  to  decreased 
ossification. 

9.  In  vitro  mammalian  cytogenetics  • 
chromosome  aberrations  in  human 
h-mphocytes.  There  were  no  statistically 
significant  increases  in  chromosome 
abberations  at  any  dose  level  with  or 
without  metabolic  activation.  No 
mutagenic  concerns  were  demonstrated. 

10.  Salmonella  typhimurium  and 
Escherichia  coli  mammalian  activation 
reverse  gene  mutation  assay.  There  were 
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no  statistically  significant  differences  in 
the  number  of  revertant  colonies  in  any 
tester  strain  at  any  dose  level  or 
condition.  No  mutagenic  concerns  were 
demonstrated. 

C.  Toxicological  Endpoints 

1.  Acute  dietary  toxicity  For  an  acute 
dietary  risk  assessment,  the  Agency 
selected  a  developmental  NOAEL  of  75 
mg/kg/day  from  the  developmental 
toxicity  study  in  the  rat.  The  LOAEL  is 
150  mg/kg/day. 

2.  Short-term  dermal  toxicity.  For  a 
short-term  dermal  risk  assessment,  the 
Agency  selected  a  developmental 
NOAEL  of  75  mg/kg/day  from  the 
developmental  toxicity  study  in  the  rat. 
The  LOAEL  is  150  mg'/kg/dav. 

3.  Intermediate-  and  long-term  dermal 
toxicity.  For  intermediate-  and  long- 
term  dermal  risk  assessment,  the 
Agency  selected  a  NOAEL  of  10  mg/kg/ 
day  from  a  90-day  toxicity  study  in 
dogs  (capsules).  The  LOAEL  is  30  mg/ 
kg/day. 

4.  Short-term  inhalation.  For  a  short- 
term  inhalation  risk  assessment,  the 
Agency  selected  a  NO,\EL  of  75  mg/kg/ 
day  from  the  developmental  study  in 
the  rat.  The  LOAEL  is  150  mg/kg/dav. 

5.  Intermediate-  and  long-term 
inhalation.  For  an  intermediate-  and 
long-term  inhalation  risk  assessment, 
the  Agency  selected  a  NOAEL  of  10  mg/ 
kg/day  from  a  90-day  toxicity  study  in 
the  dog  (capsules).  The  LOAEL  is  30 
mg/kg/day. 

6.  Chronic  dietary  toxicity.  For  a 
chronic  dietary-  risk  assessment,  the 
Agency  selected  a  NOAEL  of  10  mg/kg/ 
day  from  the  90-dav  dog  (capsule) 
study.  The  LOAEL  is  30  mg/kg/dav. 

7.  \o  dermal  studies  or  dermal 
absorption  data  were  submitted. 
However,  the  SAR  analysis  rated 
absorption  through  the  skin  as  poor. 
Therefore,  a  dermal  absorption  factor  of 
10%  will  be  used 

8.  No  inhalation  studies  were 
submitted.  However,  the  SAR 
assessment  rated  absorption  through  the 
lungs  as  good.  Therefore,  an  inhalation 
absorption  factor  of  100%  will  be  used. 

D  Conclusions 

The  SAR  assessment  rated  linear  alkyl 
Ci2  If.  propoxyamine  ethoxylate  as  a  low- 
to  moderate  toxicity  chemical.  Linear 
alkyl  Ci:  Ih  propoxyamine  ethoxvlate  is 
a  surfactant,  that  is.  a  chemical  used  to 
modify-  the  nature  of  a  surface,  such  as 
reducing  the  surface  tension  of  water. 
Surfactants  can  be  used  as  wetting 
agents,  detergents,  penetrants,  and 
emulsifiers.  However,  it  is  believed  that 
the  low  to  moderate  rating  is  indicative 
of  the  known  properties  of  a  surfactant, 
not  necessarily  of  the  toxicological 


effects  unique  to  hnear  alkyl  C  1:1 1 
propoxyamine  ethoxylate.  By  their  ver>- 
nature,  surfactants  are  often  corrosive 
and  irritating.  The  effects  displayed  in 
the  reviewed  studies  (decreased  body 
weight  gain,  and  possibly  even  the 
salivation)  were  probably  due  to  the 
corrosion/irritation  factor  and  not  to 
other  mechanisms  of  toxicity.  The 
findings  of  the  S.^R  assessment  did  not 
confiict  with  the  data  reviews. 

Based  on  the  SAR  assessment,  and 
review  and  evaluation  of  the  submitted 
data,  the  Agency  concludes  that  linear 
alkyl  Ci;  If,  propoxyamme  ethoxylate  is 
a  low/moderate  toxicity  chemical  with 
the  demonstrated  effects  consistent  with 
the  characteristics  of  a  surfactant.  No 
other  effects  of  concern  were  noted.  No 
additional  toxicity  data  are  required. 

E.  Population  Adjusted  Doses 

1.  Safety-  factors.  The  Agency  will  use 
the  NOAELs  and  LOAELs  in  Unit  IV. C. 
to  assess  the  risks  of  using  linear  alkyl 
Ci:  If,  propoxyamine  ethoxylate  to  the 
general  population  and  certain 
subgroups  of  the  general  population 
However,  the  Agency  first  modifies 
these  values  numerically  downward  b\ 
dividing  the  .NOAEL  by  two  or  more 
safety  factors.  The  safety  (uncertainty) 
factors  used  are:  A  10-fold  factor  to 
account  for  intraspecies  variability-  (the 
differences  in  how-  the  test  animals 
reacted  to  the  test  substance)  and  a  10- 
fold  factor  to  account  for  interspecies 
variation  (the  use  of  animal  studies  to 
predict  human  risk). 

2.  Acute  dietary  toxicit\'.  The  Agency 
divided  the  NOAEL  by  1 00  ( 1  OX 
interspecies  extrapolation,  lOX 
intraspecies  variation)  to  calculate  the 
acute  Population  Adjusted  Dose  (aPAD). 
The  aPAD  is  the  quantity  of  a  substance 
which  if  consumed  in  a  single  day  is  not 
expected  to  pose  significant  risk  of 
adverse  health  effects  For  linear  alkyl 
Ci:  ,^  propoxyamine  ethoxvlate  the 
aPAD  is  equal  to  0.75  mg/kg/dav. 

3.  Chronic  dietan-  to.xicitv  The 
Agency  divided  the  NOAEL  of  10  mg/ 
kg/day  by  300  (lOX  interspecies 
extrapolation.  lOX  intraspecies 
variation,  and  3X  for  extrapolating  a 
NOAEL  from  a  subchronic  study  for  a 
chronic  scenario)  to  calculate  the 
chronic  Population  Adjusted  Dose 
(cPAD).  The  cPAD  is  the  quantity  of  a 
substance  which  if  absorbed  on  a  daily 
basis  over  a  lifetime  is  not  expected  to 
pose  significant  risk  of  adverse  health 
effects.  For  linear  alkyl  C,:  if, 
propoxyamine  ethoxylate  the  cPAD  is 
equal  to  0.03  mg/kg/day, 

V.  Aggregate  Exposures 

In  examining  aggregate  exposure. 
FFDCA  section  408  directs  EPA  to 


consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks'from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health  In 
order  tn  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occur  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary-  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established 

A  Dietary  Exposure 

1   Food.  No  tolerances  have  been 
established  for  linear  alkyl  C;;  ,f, 
propoxyamine  ethox>'late.  Huntsman 
Corporation  has  requested  a  tolerance 
exemption  for  the  use  of  linear  alkyl 
Ci:.  If,  propoxyamine  ethoxylate  as  a 
surfactant  only  in  glyphosate 
formulations.  Glyphosate  is  one  of  the 
most  widely  used  pesticide  chemicals;  it 
is  used  on  a  multitude  of  food  crops. 
There  are  over  140  glyphosate 
tolerances  which  include  major  food 
crops,  such  as  wheat,  soybeans,  and 
com.  as  well  as  other  widely-consumed 
foods  such  as  potatoes,  peanuts,  and  all 
bulb,  cucurbit,  fruiting,  and  leafv 
vegetables  Thus,  a  pesticide 
formulation  containing  glyphosate  as 
the  active  ingredient  and  linear  alkvl 
Ci:.  If,  propoxyamine  ethoxylate  as  an 
inert  ingredient,  a  surfactant,  has  the 
potential  for  being  used  on  this 
multitude  of  food  crops. 

There  are  no  field  trial  data  or 
monitoring  data  available  for  residues  of 
linear  alkyl  C-  i^  propoxyamine 
ethoxylate.  which  is  the  .Agency's 
traditional  source  of  exposure  data  for 
conducting  a  quantitative  dietar,-  risk 
assessment.  The  Agency  has  estimated 
residue  levels  for  linear  alkvl  C  ;    ^ 
propoxyamine  ethoxylate  using  a  ratio 
of  linear  alkyl  d:  ,,,  propoxyamine 
ethoxylate  to  glyphosate  in  the 
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formulated  product.  Thus,  the 
glvphos'^tp  tolerance  level  residues  were 
adjusted  using  this  ratio  to  estimate 
linear  alkyl  Ci;  im  propoxyamine 
etho.xvlatp  residues.  It  should  be  noted 
that  the  glvphosate  tolerance  level 
residues  are  considered  to  be 
conservative  exposure  estimates  which 
assume  that  100%  of  the  crops  having 
glvphosate  tolerances  receive  an 
application  of  glvphosate  and  that  all 
residue  levels  are  at  the  maximum 
legally  permissible  level.  It  is  unlikely 
that  either  or  both  of  these  assumptions 
would  actually  occur,  thus  leading  to 
the  conservative  nature  of  the  exposure 
estimates.  Using  a  ratio  to  adjust  the 
glyphosate  tolerance  level  residues  to 
linear  alkyl  Ci;  i^  propoxyamine 
ethoxvlate  residue  levels  is  a  reasonable 
approach  for  this  assessment  for  the 
following  reasons: 

Many  of  the  uses  of  glyphosate  are 
pre-emergent  (i.e.,  take  place  prior  to 
planting  or  emergence  of  the  crop)  and 
typicallv  result  in  non-detectable 
residues  of  glyphosate  in  the  harvested 
commodities.  Although  data  indicate 
that  linear  alkyl  Ci:  i^  propoxyamine 
ethoxylate  is  longer-lived  in  the 
environment  than  glyphosate,  residues 
of  linear  alkyl  C:i;  ,„  propoxyamine 
ethoxylate  resulting  from  pre-emergent 
uses  are  also  expected  to  be  non- 
detectable  since  unlike  glyphosate, 
linear  alkyl  Ci:  ih  propoxyamine 
ethoxylate  is  not  expected  to  be 
systemic  (i.e.,  not  able  to  translocate 
through  the  plant  to  the  crop 
commoditv).  The  non-systemic  nature  of 
the  surfactant,  that  is,  its  inability  to 
translocate  in  and  of  itself  offers  a  wide 
margin  of  protection. 

Some  uses  of  glyphosate  are  post- 
emergent  (i  e.,  made  after  the  crops 
emerge).  Most  of  these  applications  are 
for  the  purpose  of  desiccation  of  the 
crops  to  aid  harvest.  These  have  fairly 
short  preharvest  inten,als  (PHIs).  which 
is  the  mandated  wait  period,  usually 
given  in  number  of  days,  from 
application  of  the  pesticide  to  harvest. 
A  short  PHI  means  that  there  may  be 
insufficient  time  for  the  applied 
chemicals  to  metabolize/ degrade  and 
therefore  can  still  be  present  in 
significant  quantities  at  the  time  of 
harvest.  The  glyphosate  tolerances  that 
result  from  these  short  PHIs,  once 
adjusted  by  the  ratio  methodology'  to  be 
linear  alkyl  Ci:  ih  propoxyamine 
ethoxylate  residue  levels  are  not  likely 
to  significantly  underestimate  dietary 
(food)  exposure  to  linear  alkyl  C12-16 
propoxyamine  ethoxylate. 

The  methodology  by  which  these 
residue  levels  were  estimated  (ratio  in 
formulation,  conservative  assumptions 
of  100%  crop  treated  and  maximum 


legally  permissible  residue  levels) 
should  not  underestimate  residue  levels 
of  linear  alkyl  Ci:  i6  propoxyamine 
ethoxylate  since:  (a)  For  pre-emergent 
applications  linear  alkyl  Ci2  if, 
propoxyamine  ethoxylate  is  not 
expected  to  translocate  through  the 
plant  to  the  crop  commodity,  and  thus, 
as  explained,  should  result  in  non- 
detectable  residues;  and  (b)  for  post- 
emergent  uses  given  the  lack  of  time  for 
metabolism/degradation  to  occur  for 
either  glyphosate  or  linear  alkyl  Ca.  16 
propoxyamine  ethoxylate,  the 
persistence  of  linear  alkyl  C12-16 
propoxyamine  ethoxylate  is  not  a 
significant  factor  and  the  estimated 
residue  levels  should  not  underestimate 
food  exposure  to  linear  alkyl  C12  16 
propoxyamine  ethoxylate. 

i.  Acutp  exposure  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  event  exposure.  The  Agency 
has  conducted  Tier  1  acute  food 
exposure  assessments  for  linear  alkyl 
Ci;  l^  propoxyamine  ethoxylate  using 
the  Dietary  Exposure  Evaluation  Model 
(DEEM^).  This  model  incorporates 
consumption  data  generated  in  USDA's 
Continuing  Surveys  of  Food  Intakes  by 
Individuals  (CSFII),  1989-1992.  For  this 
acute  food  risk  assessment,  the  entire 
distribution  of  single  day  food 
consumption  events  is  combined  with  a 
single  residue  level  (deterministic 
analysis)  to  obtain  a  distribution  of 
exposure  in  mg/kg/day.  For  a  Tier  1 
analysis,  the  Agency  generally  considers 
exposure  at  the  95th  percentile  to  be 
representative  of  high  end  exposure. 
The  Agency's  level  of  concern  is  for 
exposures  greater  than  100%  of  the 
aPAD.  For  the  population  subgroup  of 
concern,  females  13-50  years,  at  the 
95th  percentile,  the  dietary  exposure  is 
2%  of  the  aP AD. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary'  risk  assessment  the 
DEEM*'  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  For  chronic  food 
risk  assessments,  the  3-day  average 
consumption  for  each  subpopulation  is 
combined  with  residues  in  commodities 
to  determine  average  exposure  in  mg/ 
kg/day.  In  performing  the  chronic 
dietary  risk  assessment,  the  Agency's 
level  of  concern  is  for  exposures  greater 
than  100%  cPAD.  The  population 
groups  with  the  highest  percentages  are 
children  (1-6  years  old)  (54%).  all 
infants  (<  1  year)  (51%),  children  (7-12 


vears  old)  (36%).  total  U.S.  population 
(25%).  and  females  (13-50  years)  (19%). 
2.  Drinking  water  exposure.  Given  the 
limited  environmental  fate  information, 
qualitatively  linear  alkyl  Ci:.  ,t, 
propoxyamine  ethoxylate  can  be 
described  as  a  chemical  that  is 
moderately  persistent  to  persistent 
based  on  complete  minerization 
(metabolism  to  carbon  dioxide,  water 
and  basic  minerals),  has  intermediate 
mobility  (estimated  K.^  ranging  from 
630  to  6,300)  with  respect  to  runoff  in 
water  and  eroding  soil/sediment,  and  is 
possibly  a  compound  which  has 
significant  potential  to  bioconcentrate 
based  on  an  estimated  partition 
coefficient  between  water  and  octanol 
(IC,J. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for  linear 
alkyl  Ci;-i6  propoxyamine  ethoxylate. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  characteristics  of  linear  alkyl  C12-16 
propoxyamine  ethoxylate. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary'  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %  PAD.  Instead 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
from  residential  uses. 

In  lieu  of  submitted  environmental 
fate  studies  on  linear  alkyl  CiMh 
propoxyamine  ethoxylate,  the  water 
modeling  inputs  were  estimated  based 
on  available  fate  and  transformation 
data.  The  assumption  ranged  from  no 
sorption  to  soil  and  no  degradation  to 
some  sorption  and  some  degradation. 
Considering  the  number  of  crops  on 
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which  glyphosate  is  used,  a  percent 
crop  area  adjustment  was  not  used.  To 
model  Tier  1  surface  water 
concentrations,  the  Agency  uses  the 
FQPA  Index  Reservoir  Screening  Tool 
(FIRST)  to  calculate  the  concentrations 
used  in  the  drinking  water  assessment. 
It  represents  a  small  drinking  water 
reservoir  surrounded  by  a  run-off  prone 
watershed.  FIRST  estimates  expected 
concentrations  from  a  few  basic 
chemical  parameters  and  pesticide  label 
application  information.  It  is  a  Tier  1 
model  which  uses  a  chemical's  soil/ 
water  partition  coefficient  and 
degradation  half-life  values  to  estimate 
runoff  from  an  agricultural  field  into  a 
drinking  water  reservoir.  FIRST 
considers  reductions  in  dissolved 
pesticide  concentration  due  to 
adsorption  of  pesticide  to  soil  or 
sediment,  incorporation,  degradation  in 
soil  before  wash  off  to  a  water  bodv, 
direct  deposition  of  sprav  drift  into  the 
water  body,  and  degradation  of  the 
pesticide  within  the  water  body 

Using  FIRST,  the  estimated  acute 
concentrations  for  surface  water  ranged 
from  43  to  185  |ig/L.  The  estimated 
chronic  concentrations  from  surface 
water  ranged  from  6  to  133  pg/L.  Both 
ranges  include  an  estimate  with  the 
assumption  that  the  chemical  is  stable 
to  biotic  and  abiotic  processes  and 
infinitely  mobile.  Reasonable  high-end 
estimates  of  exposure  based  on  a 
metabolism  half-life  in  soil  and  water  of 
110  days  and  a  partition  coefficient  of 
630  mL/g  O.C.  (organic  carbon)  are  13 
Hg/L  for  a  yearly  average  concentration 
and  92  ng/L  for  a  peak  concentration, 

SCI-GROVV  (Screening  Concentration 
in  Ground  Water)  estimates  "worst 
case"  groundwater  concentrations  of 
pesticides  considering  the  maximum 
allowable  use  rate  in  an  area  where  the 
groundwater  is  exceptionally  vulnerable 
to  contamination.  The  model  uses 
existing  environmental  fate  properties  of 
the  chemical  being  examined,  the 
application  rate  from  the  label,  and  the 
existing  body  of  data  from  Agency- 
required  small-scale  prospective  and 
two  large-scale  prospective  groundwater 
monitoring  studies  for  all  pesticides.  It 
should  be  noted  that  SCI-GROW  is 
biased  in  the  sense  that  negative  data 
were  ignored,  i.e..  studies  where  the 
pesticide  was  not  detected  in 
groundwater  were  not  included  in  the 
data  set.  Thus,  it  is  not  expected  that 
SCI-GROW  estimates  would  be 
exceeded. 

With  most  groundwater  sources  there 
are  no  known  predictable  seasonal  or 
longer  term  trends  in  concentration  of 
pesticide  contaminants.  Therefore,  only 
one  concentration  is  estimated  which 
should  be  used  for  both  acute  and 


chronic  scenarios.  Using  SCI-GROW,  for 
groundwater  for  both  acute  and  chronic 
effects,  the  estimated  concentration  of 
0,3  ng/L  is  based  on  a  metabolism  half- 
life  in  soil  and  water  of  110  davs  and 
a  partition  coefficient  of  630  mL/g  O.C. 
3.  From  non-occupational  exposure. 
The  term  'residential  exposure  "  is  used 
in  this  document  to  refer  to  non- 
occupational, non-dietary  exposure. 
Linear  alkyl  Ci;  ,h  propoxyamine 
ethoxylate  will  be  used  inglyphosate 
formulations,  which  can  be  used  in  and 
around  the  home  (e.g..  lawn,  garden, 
and  ornamental  uses).  Since  this  is  a 
residential  assessment,  and  given  the 
nature  and  non-repetitiveness  of  the 
exposure  only  a  short-term  (l-Tdaysj 
assessment  was  performed.  The  level  of 
concern  for  residential  exposures  is  a 
margin  of  exposure  (MOE)  of  less  than 
100.  A  dermal  absorption  factor  of  10% 
(based  on  the  SAR  assessment  which 
rated  absorption  as  poor  through  the 
skin)  was  used.  Exposure  estimates  were 
generated  using  the  Standard  Operating 
Procedures  (SOPs)  for  Residential 
Exposure  Assessments,  which  are 
standardized  methodologies  for 
estimating  exposures  using  information 
such  as  percent  in  the  formulation.  All 
MOEs  for  residential  uses  are  greater 
than  100. 

4.  Safety  factor  for  infants  and 
children.  In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  linear  alkvl 
Ci;- 16  propoxyamine  ethoxylate.  EPA 
considered  data  from  a  developmental 
toxicity  study  in  the  rat  and  the  SAR 
assessment,  the  SAR  assessment  did 
not  indicate  a  concern  for 
developmental  or  reproductive  effects. 
This  assessment  which  was  made  on 
surrogate  data,  is  supported  by  a  rat 
developmental  toxicity  study  conducted 
with  linear  alkyl  C,:  i^  propoxyamine 
ethoxylate.  A  developmental  toxicity 
study  is  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  gestation  The  Agency's 
review  and  evaluation  of  the  submitted 
developmental  toxicity  study  indicated 
that  there  was  no  increase  in 
susceptibility.  The  maternal  .NOAEL  is 
25  mg/kg/day.  The  developmental 
NOAEL  is  75  mg/kg/day.  Thus,  the 
mother  would  be  impacted  before  the 
developing  fetus. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10- fold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  ,Margins  of  safety  are 


incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose" 
level  that  poses  no  appreciable  risk  to 
humans  When  a  quantitative  risk 
assessment  is  performed  for  inert 
ingredients  which  have  no  active 
ingredient  uses,  the  Agencv  reviews  all 
of  the  available  and  reliable  data.  For 
linear  alkyl  Ci:  ,^  propoxyamine 
ethoxylate.  a  surfactant  that  is 
characterized  as  having  low  to  moderate 
toxicity,  the  Agency  believes  that  the 
following  support  the  use  of  the 
standard  uncertainty  factor:  The  SAR 
assessment  does  not  indicate  any 
concerns  for  developmental  or 
reproductive  effects;  and  EPAs  review 
and  evaluation  of  the  rat  developmental 
toxicity  study  indicates  that  there  is  no 
increase  in  susceptibility 

For  assessing  exposure,  estimates 
were  estimated  based  on  data  that 
reasonably  accounts  for  potential 
exposures  Thus,  based  on  the  above 
rationales.  EPA  concludes  that  the  lOX 
safety  factor  should  be  removed 

5.  Aggregate  risks  and  determination 
of  safety— I.  In  general.  To  estimate  total 
aggregate  exposure  to  a  pesticide  from 
food,  dnnking  water,  and  residential 
uses,  the  Agency  calculates  DWLOCs 
which  are  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
chemical's  concentration  in  water 
(EECs),  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  chemical's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  chemical  in  food  and 
residential  uses  In  calculating  a 
DWLOC.  the  Agency  determines  how 
much  of  the  acceptable  exposure  (i.e.. 
the  PAD)  is  available  for  exposure 
through  drinking  water  (e.g.,  allowable 
chronic  water  exposure  img/kg/dav)  = 
cPAD  -  (average  food  -•-  residential 
exposure)).  This  allowable  exposure 
through  drinking  water  is  used  to 
calculate  a  DWLOC 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  dnnking  water 
consumption,  and  body  weights  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (childj  Default  bodv 
weights  and  dnnking  water 
consumption  values  varv  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
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assessment  performed.  For  linear  alkyl 
Ci2-i6  propoxyamine  ethoxylate.  these 
are  acute,  short-term,  and  chronic. 

When  EEC.s  for  surface  water  and 
groundvvatt-r  are  less  than  the  calculated 
bWLOCs.  the  .Agency  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
cunsidered  along  with  other  sources  of 
exposure  for  which  reliable  data  are 
available)  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time. 

ii   Acutf  risk  .\s  previously  discussed 
in  the  unit  for  acute  dietary  exposure, 
the  acute  dietary  exposure  from  food  to 
linear  alkyl  Ci:  ih  propoxyamine 
ethoxvlate  will  occupy  2%  of  the  aPAD 
for  the  populations  subgroup  females 
13-50  years  In  addition,  there  is 
potential  for  acute  dietary  exposure  to 
linear  alkvl  Ci:  k,  propoxyamine 
ethoxvlate  in  drinking  water.  The 
Agency  calculated  a  DVVLOC  of  22.000 
^g/L  which  is  significantly  greater  than 
the  0.3  ng/L  estimated  for  groundwater 
and  92  n/L  estimated  for  surface  water. 
Thus.  EPA  does  not  expect  the  acute 
aggregate  exposure  to  exceed  100%  of 
the  aPAD. 

iii.  Chronic  risk.  As  previously 
discussed  in  the  unit  for  chronic  dietary 
exposure,  the  chronic  dietary  exposure 
from  food  to  linear  alkyl  Ci:  k, 
propoxyamine  ethoxylate  will  occupy 
54%  of  the  cPAD  for  children  (1-6  years 
old),  51%  of  the  cPAU  for  all  infants  (< 
1  vear),  36%  of  the  cPAD  for  children 
(7-12  years  old).  25%  of  the  cPAD  for 
the  total  U.S.  populatitm,  and  19%  of 
the  cPAD  for  females  (13-50  years) 
(19%).  There  are  no  residential  uses  for 
linear  alkyl  Ci:  ir,  propoxyamine 
ethoxvlate  that  result  in  chronic 
residential  exposure  to  linear  alkyl 
Ci:  If,  propoxyamine  ethoxylate.  There 
is  a  potential  for  chronic  dietary 
exposure  to  linear  alkyl  Ci:  ih 
propoxyamine  ethoxylate  in  drinking 
water,  the  Agency  calculated  DWLOCs 
of  790  )ig/L  for  adults  and  140  ng/L  for 
children   Both  are  greater  than  the  0.3 
Hg/L  estimated  ground  water  and  the  13 
|ig/L  estimated  for  surface  water.  Thus. 
EPA  does  not  expect  the  chronic 
aggregate  exposure  to  exceed  100%  of 
theaPAD. 

iv  Shnrt-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  expr)sure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  As 
previously  discussed,  in  the  non- 
occupational exposure  unit,  there  is  the 
pott^ntial  for  residential  exposure  to 
linear  alkyl  C;:  .,.  propoxyamine 
ethoxvlate.  The  Agency  calculated  a 
DVVLOC  of  24.000  ^g/L  for  homeowner 
adult  applicators.  An  adult  post- 


application  exposure  estimate  would  be 
less,  thus  resulting  in  a  larger  DWLOC. 
The  Agency  calculated  a  DVVLOC  of 
7,300  ng/L  for  post-application  exposure 
for  a  child.  Both  are  greater  than  the 
estimates  for  surface  and  groundwater 
concentrations.  Thus,  EPA  does  not 
expect  the  short-term  aggregate 
exposure  to  exceed  its  level  of  concern. 

VI.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modifv.  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
linear  alkyl  Ci:  ih  propoxyamine 
ethoxvlate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  linear 
alkyl  C|2  16  propoxyamine  ethoxylate 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefrjre,  EPA  has  not 
assumed  that  linear  alkyl  C12-16 
propoxyamine  ethoxylate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  afforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961.  November  26. 
1999). 

Vll.  Determination  of  Safety  for  U.S. 
Population.  Infants  and  Children 

Based  on  the  SAR  assessment  as  well 
as  the  quantitative  and  qualitative  risk 
assessments  conducted  using  the 
available  data,  EPA  concluded  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  the  general  population, 
and  to  infants  and  children  from 
aggregate  exposure  to  |poly[oxy(methyl- 
1.2-ethanediyl)!,  a-l2-bis(2- 
hydroxyethyUaminolpropyll-co- 
hydroxy, -ether  with  a-hydro-co- 
hydroxypoly(oxy-l  ,2-ethanediyl)  (1:2). 
mono-til :  if,  alkyl  ethers  residues. 
Critical  factors  supporting  this  finding 
include:  Linear  alkyl  Ci;  if, 
propoxyamine  ethoxylate  is  of  low/ 
moderate  toxicity.  Moreover,  the  effects 
displayed  in  the  reviewed  studies 
(decreased  body  weight  gain,  and 
possibly  even  the  salivation)  were 
probably  due  to  the  corrosion/irritation 


factor  common  to  surfactants  such  as 
linear  alkyl  Ci:  le,  propoxyamine 
ethoxvlate  and  not  to  other  mechanisms 
of  toxicity  generally  considered  to  be  of 
greater  concern.  The  Agency  is  requiring 
a  limitation  on  the  use  of  linear  alkyl 
Ci2-i6  propoxyamine  ethoxylate,  "not  to 
exceed  15%  in  the  formulated  product." 
This  limitation  should  be  sufficiently 
protective  for  the  corrosive  effects 
common  to  surfactants.  Further,  in 
performing  the  dietary  assessment  the 
Agency  took  into  account  that  linear 
alkvl  Ci;  l^  propoxyamine  ethoxylate  is 
to  be  used  in  glyphosate  products,  a 
pesticide  product  registered  for  use  on 
most  commonly-consumed  foods. 
Accordingh',  the  risk  assessment 
assumes  that  linear  alkyl  Ci;-if, 
propoxyamine  ethoxylate  will  be 
present  in  most  commonly-consumed 
foods.  Finally,  the  residue  levels  used  in 
performing  the  food  assessment  were 
ven,'  conservative  (health  protective). 
The  conservative  assumptions  (ratio  in 
formulation.  100%  of  crop  treated  and 
maximum  legally  permissible  residue 
levels)  especially  when  considered  with 
the  non-systemic  nature  of  linear  alkyl 
Ci:  If,  propoxyamine  ethoxylate.  and  the 
short  PHIs  for  glyphosate  products  are 
considered  to  produce  estimates  that  do 
not  underestimate  food  exposure  and 
are  likely  to  substantially  overestimate 
exposure. 

Because  linear  alkyl  Ci:-if, 
propoxyamine  ethoxylate  is  unlikely  to 
pose  a  dietary  risk  under  reasonably 
foreseeable  circumstances.  EPA  finds 
that  exempting  polyloxy(methyl-l,2- 
ethanediyl)l.a-(2-bis{2- 
hydroxyethyl)aminolpropyll-(i)- 
hydroxy .-ether  with  a-hydro-a> 
hydroxypoly(oxy-1.2-ethanediyl)  (1:2). 
mono-Ci:  1,,  alkyl  ethers  from  the 
requirement  of  a  tolerance  will  be  safe. 

VIII.  Other  Considerations 

A.  Endocrine  Disruptors 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances,  including  all 
pesticide  chemicals  (both  inert  and 
active  ingredients),  "may  have  an  effect 
in  humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect...."  EPA  has  been  working  with 
interested  stakeholders  to  develop  a 
screening  and  testing  program  as  well  as 
a  priority  setting  scheme.  As  the  Agency 
proceeds  with  implementation  of  this 
program,  further  testing  of  products 
containing  linear  alkyl  Ci:  ,„ 
propoxyamine  ethoxylate  for  endocrine 
effects  may  be  required. 
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B.  Analytical  Method 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

C.  Existing  Exemptions 

There  are  no  existing  exemptions  for 
linear  alkyl  C12-16  propoxyamine 
ethoxylate. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  linear 
alkyl  Ci2  If,  propoxyamine  ethoxylate 
nor  have  any  CODEX  Maximum  Residue 
Levels  (MRLs)  been  established  for  any 
food  crops  at  this  time. 

DC.  Conclusions 

Based  on  the  information  in  this 
preamble.  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  residues  of  linear 
alkyl  Ci:  If,  propo,xyamine  ethoxylate. 
Accordingly,  EPA  finds  that  exempting 
[poly[oxy(methyl-1.2-ethanedivlj].  a-[2- 
bis(2-hydro.x\ethyl)amino|propyl|-(i)- 
hydroxy. -ether  with  a-hydro-o)- 
hydroxypoly(oxy-l,2-ethanedivl)  (1:2), 
mono-Ci:  m  alkyl  ethers  from  the 
requirement  of  a  tolerance  will  be  safe. 

X.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary-  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  propei  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-301191  in  the  subject  line 


on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  Januarv'  15.  2002 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summarv  of  any 
evidence  rehed  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  bv 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice 

Mail  your  written  request  to.  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  N\V..  Washington.  DC  20460  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St.,  SW  . 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180. 33(1)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to;  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P  O.  Box 
360277M.  Pittsburgh.  PA  15251   Please 
identifv-  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees.' 

EPA  is  authorized  to  waive  any  fee 
requirement    when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 


James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIH.A..  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  m  Unit  IB. 2  Mail  your 
copies,  identified  by  docket  conU-ol 
number  OPP-301 1 91 .  to:  Public 
Information  and  Records  Integrity- 
Branch.  Information  Resources  and 
Services  Division  (7502CJ.  Office  of 
Pesticide  Programs.  Environmental 
Protection  .Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
IB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.go\    Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.6  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact,  there  is  a  reasonable  possibility 
that  available  evidence  identified  bv  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  |ustif\- 
the  action  requested  (40  CFR  178.32). 

XI.  Regulatory  .Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  respon.se  to  a  petition 
submitted  to  the  Agency  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulaton-  Planning  and 
Review  (58  FR  51735.  October  4.  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
1 2866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
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Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use  (66 
PR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  fo  0MB  approval 
under  the  Paperwork  Reduction  Act 
lPR.-\).  44  use   3501  et  seq..  or  impose 
anv  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  tUMR.\)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  justice  m 
Minority-  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary- 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C  272  note)  .Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq  )  do  not  apply  In  addition,  the 
Agencv  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999)  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 


by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4), 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
governraent  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


XII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a  , 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  use.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedtire, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  5,  2001. 
James  lones. 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows. 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.1001 .  the  table  in 
paragraph  (c)  is  amended  by  adding 
alphabetically  the  following  inert 
ingredient  to  read  as  follows; 

§  1 80. 1 001     Exemptions  from  the 
requirement  of  a  tolerance. 


Inert  ingredients 


Limits 


Uses 


[Poly(oxy(methyi-l,2-ethanediyi)] 
ethyl  )aminojpropyl]-u>-hydroxy, -ether 
hydroxypoly(oxy- 1  2-ethanediyl)      (1:2) 
ethers.  (CAS  Reg  No  176022-82-5) 


fi-[2-bis(2-hydroxy- 

with  (i-hydro-o)- 

mono-Ci:  u,     alkyl 


Not  to  exceed  15° 
product       only 
glyphosate 


in  the  formulated 
for      use      with 


Surfactant 
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[FR  Dor  01-28734  Filed  11-15-01;  8:45  am] 
BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7101-9) 

New  York:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPAj. 

ACTION:  Immediate  final  rule. 

summary:  New  York  has  applied  to  EPA 
for  Final  authorization  of  changes  to  its 
hazardous  waste  program  under  the 
Solid  Waste  Disposal  Act.  as  amended, 
commonly  referred  to  as  the  Resource 
Conservation  and  Recovery  .\ct  (RCRA). 
EPA  has  determined  that  these  changes 
satisfy  all  requirements  needed  to 
qualif\-  for  Final  authorization,  and  is 
authorizing  the  State's  changes  through 
•  his  immediate  final  action.  EPA  is 
publishing  this  rule  to  authorize  the 
changes  without  a  prior  proposal 
because  we  believe  this  action  is  not 
controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize  New- 
York's  changes  to  its  hazardous  waste 
program  will  take  effect  as  provided 
below.  If  we  get  comments  that  oppose 
this  action,  we  will  publish  a  document 
in  the  Federal  Register  u  ithdrawing 
this  rule  before  it  takes  effect  and  a 
separate  document  in  the  proposed 
rules  section  of  this  Federal  Register 
will  serve  as  a  proposal  to  authorize  the 
changes. 

DATES:  This  Final  authorization  will 
become  effective  on  Januarv  15.  2002 
unless  EPA  receives  adverse  written 
comment  hv  December  1  7,  2001 ,  If  EP.\ 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  immediate 
final  rule  or  those  paragraphs  or 
sections  of  this  rule  which  are  the 
subject  of  the  comments  opposing  this 
authorization  in  the  Federal  Register, 
and  inform  the  public  that  this 
authorization  will  not  take  effect  (See 
Section  E  of  this  rule  for  further  details). 
ADDRESSES:  Send  written  comments  to 
Michael  Infuma.  Division  of 
Environmental  Planning  and  Protection. 
EPA.  Region  II,  290  Broadwav,  22nd 
Floor.  New  York.  NY  10007.  Phone 
number;  (212)  637^177.  You  can  view 
and  copy  New  York's  application  during 
business  hours  at  the  follow-ing 


addresses:  EPA  Region  2  Library.  290 
Broadway.  16th  Floor,  New  York.  NY 
10007,  Phone  number;  (212)  637-3185; 
or  New  York  State  Department  of 
Environmental  Conser\ation.  Division 
of  Solid  and  Hazardous  Materials,  625 
Broadway,  Albany,  NY  12233-7250, 
Phone  number;  (518)  402-8730.  The 
public  is  advised  to  call  in  advance  to 
venfv  the  business  hours  of  the  above 
locations 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Infuma.  Division  of 
Environmental  Planning  and  Protection. 
EPA,  Region  II.  290  Broadwav.  22nd 
Floor.  New  York.  NY  10007.  Phone 
number;  f212)  637-4177. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCR,-\ 
section  3006(b).  42  U.S.C,  6926(b).  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  mav 
be  necessary  when  Federal  or  State 
statuton,'  or  regulatory  authoritv  is 
modified  or  when  certain  other  changes 
occur  Most  commonly   States  must 
change  their  programs  bee  ause  of 
changes  to  EPAs  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124. 
260  through  266.  268.  270,  273  and  279. 

B.  What  Decisions  Have  We  .Made  in 
This  Rule? 

Wo  conclude  that  New  York's 
application  to  revise  its  authorized 
program  meets  all  of  the  statuton  and 
regulator\  requirements  established  bv 
RCRA.  Therefore,  we  grant  New  York 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  New  York  has 
responsibility  for  permitting  Treatment. 
Storage,  and  Disposal  Fariirties  (TSDFs) 
within  Its  borders  (e.xcept  in  Indian 
Countn')  and  for  carr>-ing  out  the 
aspects  of  the  RCR-^  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New- 
Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authontv  of 
HSW.^  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus.  EPA  will 
implement  those  requirements  and 
prohibitions  in  New  York,  including 


issuing  permits  if  necessar\-,  until  the 
State  is  granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  New  York  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  Federal  requirements  in 
order  to  complv  w-ith  RCRA.  New  York 
has  enforcement  responsibilities  under 
it!.  State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  statuton,- 
provisions,  including  but  not  limited  to. 
RCRA  sections  3007,  3008.  3013.  and 
7003  These  sections  include,  but  may 
not  be  limited  to,  the  authority  to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports 

•  Enforce  RCR.^  requirements  and 
suspend  or  revoke  permits 

•  Take  enforcement  actions  regardless 
of  w-hether  the  State  has  taken  its  own 
actions 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  New-  York  is  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  bv  todav's 
action. 

D.  Why  Wasn  t  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal 
Register,  we  are  publishing  a  separate 
document  that  proposes  to  authorize  the 
State  program  changes 

E.  What  Happens  if  EPA  Receivej, 
Comments  That  Oppose  This  .-Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  bv  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportunity 
to  comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  w-aste 
program,  we  w-ill  withdraw  that  part  of 
this  rule  but  the  authorization  of  the 
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program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn 

F.  What  Has  New  York  Previously  Been 
Authorized  For? 

New  York  initially  received  Final 
authorization  effective  on  May  29,  1986 
(51  FR  17737)  to  implement  its  base 
hazardous  waste  management  program. 
We  granted  authorization  for  changes  to 
its  program  effective  [ulv  3.  1989  (54  FR 
19184).  Mav  7.  1990  (55  FR  7896). 
October  29.'  1991  (56  FR  42944).  Mav  22. 
1992  (57  FR  9978).  August  28.  1995  (60 
FR  33753),  and  October  14.  1997  (62  FR 
43111). 

While  EPA  is  not  authorizing  an\ 
New  York  State,  civil  or  criminal  statute 
in  this  program  revision  authorization, 
be  advised  that  New  York  State  has 
revised  some  of  the  statutory  provisions 


which  provide  the  legal  basis  for  the 
State's  implementation  of  the  hazardous 
waste  management  program  in  New 
York  State,  As  of  January  1.  1999.  those 
updated  New  York  State  Statutes 
include  the  following;  Environmental 
Conservation  Laws  (ECL)  sections  27- 
0917(8).  70-0109{2)(a),  71-2707.  71- 
2709  through  71-2717.  71-2720. 71- 
2727  and  Public  Offices  Law  (POL) 
sections  87(2)(d).  87(2)(j).  89(2)(b)(iv) 
and  89(8)  These  provisions  are  related 
to  criminal  enforcement,  public  access 
to  information  and  other  aspects  of  the 
State  program. 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  July  30.  2001.  New-  York 
submitted  a  signed  Memorandum  of 
Agreement,  which  was  the  final 
component  for  a  complete  program 
revision  application,  seeking 
authorization  of  its  changes  in 
accordance  with  40  CFR  271.21.  New 
York's  revision  application  includes 

1.  Program  Revisions 


changes  to  the  Federal  Hazardous  Waste 
program,  as  well  as  State-initiated 
changes.  New  York  made  these  changes 
to  provisions  that  we  had  previously 
authorized,  as  listed  in  Section  F.  A)l 
the  State-initiated  changes  correct 
typographical  errors  and  printing  errors, 
clarif\-  and  make  the  State's  regulations 
more  internally  consistent,  or  bring  the 
State  regulations  closer  to  the  Federal 
language. 

We  now  make  an  immediate  final 
decision,  subject  to  receipt  of  written 
comments  that  oppose  this  action,  that 
New  York's  hazardous  waste  program 
revision  and  State-initiated  changes 
satisfy  all  of  the  requirements  necessary 
to  qualif\'  for  Final  authorization. 
Therefore,  we  grant  New  York  Final 
authorization  for  the  following  program 
revisions  (Note:  We  are  only  authorizing 
the  revised  regulations  set  forth  below. 
The  statutory  citations  are  included  for 
information  purposes  only.): 


Descnption  of  Federal  Requirement 


Federal  Register  date 
and  page 


Analogous  State  regulatory  authority  ^ 


RCRA  CLUSTER  III 


Land  Disposal  Restrictions  for  Ignit- 
able  and  Corrosive  Characteristic 
Wastes  Whose  Treatment  Stand- 
ards Were  Vacated  (Revision 
Checklist  124,  as  revised  by  Check- 
lists 126.  137   151  and  157). 


5/24/93 


58  FR  29860 


Environmental  Conservation  l^ws  (ECL)  27-0912  Title  6  New  York  Code, 
Rules  and  Regulations  (6  NYCRR)  373-1  1(d)(1HxMi(  e ),  373- 
1  7{c)(2)&(c)(15).  376  1(a)(8)&(a)(9).  376,1(b)(1)(xii),  376 1(g)(1)(i). 
376l(g)(2)(iii)(b)  376  1(h)(1),  376,3(e)(1)&(eH2).  3764(a)(2)  and 
376  4(b)  (More  stnngent  provisions;  376.3(e)(1),  373-1  1(d)(1)(xii)(e) 
and  373-1 .7(c)(2)&(c)(  15)), 


RCRA  CLUSTER  IV 


Boilers  and  Industrial  Furnaces: 
Changes  for  Consistency  with  New 
Air  Regulations  (Revision  Checklist 
125) 

Testing  and  Monitonng  Activities  i  Re- 
vision Checklist  126  as  revised  by 
Checklists  128  132  139  141,  137, 
151  and  157)) 


Boilers  and  Industrial  Furnaces  Ad- 
ministrative Stay  and  Interim  Stand- 
ards  for   Bevili   Residues   (Revision 


7/20/93, 

58  FR  38816  

1 

8  31  93, 
1 9/94 

58  FR  46040,  9/ 

59  FR  47980 

1V9,'93 

58  FR  59598 

Checklist  127) 
Wastes        From 
Chlorophenolic 
Wood  Surface 
Checklist  128 


the        Use       of 

Formulations       m 

Protection  (Revision 

as  revised  bv  Check- 


1  4'94   59  FR  458 


lists  132,  139  and  141) 

Revision  of  Conditional  Exemption  for 
Small  Scale  Treatability  Studies  i  Re- 
vision Checklist  129) 

Recordkeeping  Instructions  Technical 
Amendment  (Revision  Checklist 
131) 

Wood  Surface  Protection  Correction 
(Revision  Checklist  132  as  revised 
by  Checklists  139  and  141) 


2  18  94,  59  FR  8362 


ECL  27-0703  27-0900  27-0903  through  27-0918  70-0107  and  71- 
2727  6  NYCRR  370  1(e)(8)(vi).  374-1 ,8(e)(5)(iii),  374-1  8(g)(8)  and 
Appendix  50 

ECL  23-2301  through  23-2309,  27-0703.  27-0900  27-0903,  27-0907 
27-0909     27-0911.     27-0913.    and    71-2727.    6    NYCRR    370  1(e). 

370  1(e)(1)(xvii),     370  1(e)(8)(i).     370.3(c)(4)(i)(a).     371.3(c)(1)(i)&(ti). 

371  3(e)(1),  373-1 ,5(f)(3)(i)(c')&('d'),  373-1 .9(a)(2)(ii)(a)C3-)&C4).  373- 
1  9(d)(3)(ii){a)&Cb),  373-2  10(a)(1).  373-2,14(j)(3),  373-3  10(a)(1). 
373-3  14(g)(3),  376  l(g)(1)(i),  376,4(a)(1).  376  4(b)  and  Appendices  20 
&  21  and  32 

ECL  27-0703  27-0900.  27-0911.  27-0912  and  23-2301  et  seq..  6 
NYCRR  374-1  8(m)(2)(ii)(a)  and  Appendix  47 


ECL  27-0703  and  27-0903.  6  NYCRR  3701(e)(8)(i)  and  Appendix  23. 


ECL   27-0903.   6   NYCRR   371 .1(e)(4)(iv)(b)(  1)&C2 ),   371.1(e)(4)(iv)(c') 
and371  1(e)(4)(v)(c')-<'e'). 


3.24,94  59  FR  13891   ECL  27-0911  and  27-0913,  6  NYCRR  Appendix  25/Tables  1  and  2 


59  FR  28484  6/2  94      ECL  27-0703  and  27-0903  6  NYCRR  370  1(e)(8)(i) 
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Description  of  Federal  Requirement 


57681 


Federal  Register  date 

and  page 


Analogous  Stale  regulatory  authontyi 


Letter    of    Credit    Revision    (Revision     6  "094   59  FR  20958  FCI    Pi-nin'i    07_nQn    o-r  r^.r,  -,- 

Checklist  1331  s.  ^H^.y^B  ^CL  27-0703^  27-0911.  27-0913  and  27^917    6  NYCRR  37:>-2  80)(3) 

r>  A  *     r-.  3(10     O  f  O—C    0(i)(    .0' 

revised  by  Checklists  137,  140  and 
159).  j 


RCRA  CLUSTER  V 


Recovered  Oil  Exclusion  ((Revision 
Checklist  135)  as  revised  by  Revi- 
sion Checklists  1428  and  150) 

Removal  of  the  Conditional  Exemption 
tor  Certain  Slag  Residues  (Revision 
Checklist  136  as  revised  by  Check- 
list 137) 

Universal  Treatment  Standards  and 
Treatment  Standards  for  Organic 
Charactenstic  Wastes  and  Newly 
Listed  Waste  (Revision  Checklist 
137  as  amended  by  Revision 
Checklists  151    157    159  and  161). 


7/2a'94   59  FR  38536 


8'24'94   59  FR  43496 


ECL      27-0703,      27-0900,      27-0903     and      71-2727      6      NYCRR 

Vl^^^BW^''^'^'^-  371.1(eK1)(xM).  371.1(g)(l)(iii)Cc'H'e)   and  374- 
1 .8(a)(2)(m) 

ECL  27-09"  1  ana  2-^9" 2   6  NYCRR  374-1  3(a)(3)  and  376  4(a) 


9'19''94 
3 '95 


.  59  FR  47982    1, 
60  FR  242 


Testing  and  Monitonng  Activities 
Amendment  I  (Revision  Checklist 
139  as  revised  by  Checklist  141), 

Cartiamate  Proouction  identification 
and  Listing  of  Hazardous  Waste 
(Revision  Checklist  140  as  amend- 
ed by  Checklist  159) 

Testing  and  Monitonng  Activities 
Amendment  il  (Revision  Checklist 
141) 

Universal  Waste  Rule  (Revision 
Checklist  i42Ai 


1 '13/95,  60  FR  3089 


2  9 '95  60  FR  7824  4/17 
95  60  FR  ^9165  S12 
95   60  FR  25619, 

4  4  95   60  FR  17001    


ECL   27-0703,   27-0900    27-0903    27-0911,  27-0912   and   71-2727    6 
NYCRR    370  3(a)     370  3(d)(1)&(d)(1)(ii),    370.3(e)(i  )&(2),    370  3(f)(1) 
373-1  1(d)(1)(xii)Ce'),         374-1  3(d)(1)  374- 

374-1  8(a)(3)(iii)(a)&(a')C1).      374-1  8(a)(3)(iii)Cb') 
376  l(a)(8)&(a)(9)     376  1(b)(1)(vii).    376  1(b)(1)(xii) 
376  1  (g)(  1  Hv)-(x).  376  1  (g)(2)(i«){'b') 

376  1(g)(4)&(4)(i).  376  1(h)(1) 

376l(h)(4)(i.)(a).    3763(f)(1H5).    3764(a)(1)- 
376  4ibi       376  4(c)&(c)(1).      376  4(c)(1  )/Table 


371  1(c)(6)(i)(c, 
1  8(a)(3)(i)&(iii). 
376  1(a)(3)(iii)Cb). 
376l(g)(1)(iHiii), 
376  1(g)(2)(iv)Cd'), 
376,1(h)(4)(i)(a)&Cb) 
(6),      376.4(a)/Table 


5  11 '95   60  FR  25492 


Universal      Waste 
Checklist  142B) 


Rule      (Revision     5/1 1  95  50  FR  25492 


Universal      Waste 
Checklist  142C) 


Rule      1  Revision     5/11 '95  60  FR  25492 


376.4(c)(3)(ii).  376  4icm4,  3/'6  4(di  376  4(g)(2)(ii).  376  4(h)  376  4(j) 
376.4(jVTab(e  Appendices  38  and  53  'More  stnngent  provision  373- 
1.1(d)(1)(xii)(e)) 

ECL  27-0703  and  2^^903  6  NYCRR  370.1(e)(8)(i). 

ECL     27-0703    and    27-0903;    6     NYCRR     371  1(d)(1)(ii)(d)C5H'7') 
371  i(d)(3)(ii)(b)(4).  371.4(c).  371.4(d)(5),  371  4(d)(6)   Appendices  22 

and  23 

ECL  27-0703  and  2:--O903   6  MVCRR  370.1(e)(8)(i). 


ECL  27-0703  27-O90C  27_0903  2:--09C'5  27-0907  2--D909  27-0911 
27-0913  70-0107  71-03C1  and  71-2727  6  NYCRR  370  1(a)' 
370  2(bl(44i  370  2(bi(202)H204),  371  1(f)(3),  371  i(f)(6)(iii)  introductory 
paragraph  37i  i(f)(6)(iii)(  a  *-rf ).  371  l(f)(6)(iii)Ch).  3/l.1(f)(7)(iti)  intro- 
ductory paragraph  37i  l(f)(7.(iii)(a'H'f).  371.1(f)(7)(ili)(h).  371  1{j)(1) 
!ntroducton<  paragraph  372  l(b)(2i  372  2!a)(2i(iv.  3^3-1  1(b)(4)  intro- 
ductory paragraph  373-2  1 1 a)( 7!  introducton,  paragraph  373-3  1(a)(9) 
introductory  paragraph  374-3  Kaiiii  mtroducio'v  paragraph  374- 
3l(ai(2).  374-3  Kei  374-3  i(f),2)  374-3  1(fi,4)-<f)i6),  374-3  1(f)(8) 
374-3  l(f)(i0)  introductory  paragraph  374-3  l(f)(1 1)-(t)(13).  374- 
3  2(anc)  374-3  2(e)  introductory  paraaraph  374-3  2(f)-/k)  374- 
3  3(a)&(b),  374-3  3(c)(i|(i)&(i,)  374-3  3(c')(2i  374-3  3(e)  introauclor\ 
paragraph  374-3  3(fMki  374-3  4ia)(li  374-3  4ibi-<gi  374^3  5  374I 
3  6(a I  introductory  paragraph  374-3  6(a)(i  H3i  and  376  i-aidOi  intro- 
ductory paragraph  (More  stnngent  provisions  371  1(f)(6)(iii)Ca'We'> 
and  371  iif)(7)(u,)(a-Me)) 

ECL  27-0703  27-0900  27-0903  27-0905  2"^90-  2"-090Q  27-0911 
27-0913  70-0107  71-0301  and  71-2727,  6  NYCRR  370  2(b)(15)' 
370  2(b)(202)(i)  371  1(g)(l)(iii)i  b  i-(  e  i  371  1(j)(l)(i).  373-1  1(b)(4Hi) 
373-2  1(a)(7)(i),  373-3  l(a)(9)(i),  374-1  7(a)(1)&(2)  introductory  para- 
graph. 374-3  1(a)(l)(i),  374-3  Kb)  374-3  1(f)(1).  374-3  1(f)(10)(i) 
374-3  2(d)(1).  374-3  2fe)(1)  374-3  3(dHii  374-3  3(eMi,  and 
376  l(a)(10)(i) 

ECL  27-0703  27-090C'  27-0903  27-0905  2^-^090--  27-0909  27-091 1 
27-0913  70-0107  7i-030i  and  ^1-2727  6  NYCRR  370  2(b)(141),' 
370  2(b)(202)(ii)  371  1(j)(lKii)  373-1  l(b)(4i{ii),  373-2  1(a)(7)(ii)  373- 
3  i(a)(9)(ii),  374-3  i(a)(l)(ii)  374-3  lic)  374-3  i(f)(3)&(f)f7)  374- 
3  i(f)(10)(ii),  374-32(d)(2i  374-3  2(e)(2i&(ei(3,'  374  33(ci(i){M&(iii) 
374-3  3(d)(2)  374-3  3((e)(2)&(e)(3i  and  376  1(a)(10)(ii)  (More  si-ngent 
provisions  374-3, 1(C)(1)(ii)  and  374-3  l(c)(2)(i)). 
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Descnption  of  Federal  Requirement 


Federal  Register  date 
and  page 


Analogous  State  regulatory  authority ' 


Universal      Waste 
Checklist  142D) 


Universal      Waste 
Checklist  142E) 


Rule      (Revision 


Rule      (Revision 


Remova!   ot   Legally   Obsolete   Rules 
(Rev'sion  Checklist  144). 


5/11/95   60  FR  25492  ECL  27-0703   27-0900   27-0903   27-0905.  27-0907   27-0909   27-0911. 

27-0913,  70-0107,  71-0301  and  71-2727:  6  NYCRR  370  2(b)(185). 
370.2(b)(202)(iii).  37l.1())(1)(iiil.  373-1. 1{b)(4)(m)  373-2  1(a)(7)(iii), 
373-3  1{a)(9)(iii),  374-3  1(a)(1)(ni).  374-3  1(d).  374-3. 1(f)(9).  374- 
3  1(f)(10)(iii).  374-3  2(d)(3).  374-3.2(e)(4).  374-3  3(d)(3).  374-3. 3(e)(4) 
and  376  KajdOXm) 

5/11/95  60  FR  25492    i  ECL  27-0703,  27-0900,  27-0903   27-0905,  27-0907,  27-0909,  27-0911. 

27-0913,  70-0107.  71-0301  and  71-2727;  6  NYCRR  370.3(a)(1). 
370.5(a)(1),  370  5(c)  and  374-3  7 
ECL  27-0703  27-0900  27-0903.  27-0907.  27-0911.  27-0913.  27-0915 
70-0107  71-0301  and  71-2727:  6  NYCRR  370  2(b),  370  2(b)(106), 
371,4(b)(1),  373-1. 3(b)(5).  373-1.3(0(1),  373-1  3(i)(1)(i)&(ii).  373- 
1.4(a)(4).  374-1. 8(d)(3)(v).  and  374-1  8(e)(6)-(9)  (More  stringent  provi- 
sions: 37S-1.3(i)(1)(i)&(ii)  and  373-1 .4(a)(4)) 


6/29/95.  60  FR  33912 


RCRA  CLUSTER  VI 


7/11/95.  60  FR  35703 


Liquids  in  Landfills  III  (Revision  Check- 
list 145) 
RCRA   Expanded   Public   Participation  j  12/11/95.  60  FR  63417 

(Revision  CneckJSl  148) 


Recovered  O'l  Exclusion  Correction 
[Revision  Checklist  150) 

Land  Disposal  Resmctions  Phase  III— 
Decharactenzed  Wastewaters  Car- 
bamate Wastes  and  Spent  Potliners 
(Revision  Checklist  151  as  revised 
by  Checklists  i55  157  159  and 
161) 


3/26/96.  61  FR  13103  

4  8  96  61  FR  15566:  4/8/ 
96  61  FR  15660:  4/30/ 
96.  61  FR  19117:  6/28/ 
96.  61  FrI  33680:  7/10/ 

96,  61  FR  36419   8/26/ 
,       96.  61  FR  43924,  Z'19/ 

97.  62  FR  7502 


ECL     27-0911:      6      NYCRR"    373-2 14(j)(4)(ii)Cb'^&(c')      and      373- 

3.14(g)(4)(ii)(b')&Cc). 
ECL  27-0703.   27-0900.   27-0911.   27-0913,   70-0107  and  71-2727:  6 

NYCRR  373-  1  5(a)(2)(xxi).  373-1. 6(a)(13).  373-1  9(a)(2)(vi)Hxi). 373- 

1.9(a)(4),  373-1 .9(d)(4)(iui&(vi).  373-1 , 9(d)(7).  373-1. 10(a)-(c). 
ECL      27-0703,      27-0900       27-0903      and      71-2727,      6      NYCRR 

371.1(e)(1)(xii) 
ECL       27-0912:       6       NYCRR       376  1(a)(3)(iii)&(iv).       376.1(a)(4)(iii), 

376.1(a)(8)&(9),        376  1(b)(1)(vi).        376-1(b)(1)(xii)-(xv),        376.1(c), 

376.1(g)(1)(i)-(iii),'  376  l(g)(2){iii)(*').  376  l(g)(2)(iv)Cd')&(e'), 

376.1(h)(1).  376  1(h)(4)-(7).  376  3(g)(1)-(7).  376  4(a)(1). 

376  4(a)(5)&(7).   376  4(b)  Table.  376  4(c)  Table.  376  4(e)(1),  376  4(j). 

and  Appendix  54.   (More  stringent  provisions    376  1(,a)(3)(iii)&(iii)(  a), 

376.1(a)(3)(iv)(a)&(c'),  376.1(a)(9).  376.3(g)(2)). 


RCRA  CLUSTER  VII 


Conditionally  Exempt  Small  Quantity 
Generator  Disposa'  Options  Under 
Subtitle  D  (Revision  Checklist  153) 

Consolidated  Organic  Air  Emission 
Standards  for  Tanks  Surface  Im- 
poundments and  Containers  (Revi- 
sion ChecKiis!  ■'54) 


7/1/96,  61  FR  34252 


12/6/94,  59  FR  62896,  5/ 
19,'95  60  FR  26828  9/ 
29  95  60  FR  50426  11/ 
13/95  60  FR  56952  2/ 
9/96  61  FR  4903,  &5/ 
96.  61  FR  28508:  11/25/ 
96,  61  FR  59932 


Land  Disposal  Restrictions  Phase  Ill- 
Emergency  Extension  of  the  K088 
Capacity  Variance  (Revision  Check- 
list 155  as  revised  by  Checklist 
160) 

Military  Munitions  Rule  (Revision 
Checklist  156) 


1/14/97,  62  FR  1992 


2/12/97,  62  FR6J622 


Land  Disposal  Restnctions- 
(Revision  Checklist  157) 


-Phase  IV     512.'97,  62  FR  25998 


ECL  27-0903;  6  NYCRR  371.1(f)(6)(iii)  and  371.1(f)(7)(iii).  (More  stringent 
provisions  371  l(f)(6)(iii)('e')  and  371.1(f)(7)(iii)Ce')). 

ECL  27-0911;  6  NYCRR  370  1(e)(6)(i)&(x).  371  1(g)(3)(l), 
372  2(a)(8)(il)&(iii)Cb').  373-1  5(a)(2)(v),  373-1  5(b)(5)  373-V5(c)(11), 
373-1  5(d)(12).  373-1  5(n)(1).  373-1  6(e)(2)-(4).  373-2  2(e)(2)(vi)&(viii), 
373-2  2{g)(2)(iv),  373-2  5(c)(2)(iii)&(vi),  373-2.5(g)(3).  373-2. 9(j).  373- 
2  10(k)  373-2  11(1)  373-2.24(b).  373-2  27(a)(2),  373-2  27(d)(1)(ii), 
373-2  27(d)(6)(ii)(T)('2),    373-2. 27(d)(  1 1)-(  15),    373-2  27(e)(2).    373- 

2  27(f)(3)(ix)&(x),  373-2  27(f)(4),  373-2  28(a)(2).  373-2  28(a)(6),  373- 
228(f).  373-2  28(i)(5),  373-2  28(0)(7)(vi),  373-2  29  373-3  1(a)(2), 
373-3  2(d)(2)(vi)&(viii),     373-3.2(f)(2)(iv),     373-3.5(c)(2)(iii)&(vi),     37:^ 

3  5(g)(4).  373-3  9(h),  373-3  10(m),  373-3.1 1(k).  373-3  27(a)(2),  373- 
3.27(d)(1)(ii).  373-3  27(d)(6)(ii)(r)C2'),  373-3  27(d)(10)-(14),  373- 
3.27(e)(2),  373-3  27(f)(3)(iii).  373-3.27(f)(3)(ix)&(x),  373-3  27(f)(4), 
373-3  28(a)(2l  373-3  28(a)(5),  373-3  28(f)(1)-l3),  373-3  28(0(5),  373- 
328(o)(7)(vO  373-329  and  Appendix  55.  (More  stringent  provision. 
373-3  29(d)(3)(iv)(b)) 

ECL  27-0912   6  NYCRR  376  3(g)(3). 


ECL  27-0301  27-0303,  27-0305,  27-0307,  27-0703.  27-0900,  27-0903 
27-0905.  27-0907  27-0909,  27-0911,  27-0912,  27-0913.  27-0915, 
27-0917,    27-0918,     70-0107,    71-0301     and    71-2727     6    NYCRR 

370  2(b)(67)-(69).  370  2(b)(121).  371 .1(c)(2)(iii)&(iv).  372  1(b)(3)  intro- 
ductory       paragraph.         372.1  (b)(3)(iHiiO.        372  2(b)(8),         373- 

1  1(d)(1)(xiii)(a)C4)        373-1  1(d)(1)(xiil)('d).       373-1  7(h)&(i).       373- 

2  1(a)(8)  373-2  5(a)  373-2  31,  373-3  1(a)(  10).  373-3  5(a),  373-3  31, 
and  374-1  13  (More  strngent  provisions:  373-2. 5(a),  373-3  5(a),  374- 
1  13(dj   374-1  13(f)(1)(i)(h)  and  374-1. 13(f)(5)) 

ECL  27-0903  and  27-0912;  6  NYCRR  371.1(a)(9H12),  371  1(c)  Table  1, 

371  1(e)(1)(xiii)&(xiv),  371,1(g)(1)(iii)('b'),  3761(a)(4),  3761(a)(8), 
376  1(d)(1)(ii)(d)&(d)(1)(iv),  376.1(g)(1)-(3),  376  1(h)(1), 
376l(h)(4)(i)('b),  376  3(a)-<c),  376.4(a)  Table,  376  4(c)  Table  1,  and 
Appendix  40 
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Descnption  of  Federal  Requirement 


Federal  Register  date 
and  page 


Analogous  State  reguiaton^  autho^^  ' 


Cartjamate    Production,     Identification  I  6/17/97  62  FR  32974 
and    Listing   of   Hazardous    Waste;  , 
Land    Disposal    Restnctions    (Con- 
formance     With      the      Carbamate 
Vacatur)  (Revision  Checklist  159) 


ECL    27-0903     27^911     and    27-0912,    6    NYCRR    3714(c)    Table 
371  4(d)(6)  Table  376  3(g)(1)&(4),  376  4  Table  Appendices  22  and  23 


Land  Disposal  Restnctions  Phase  Ill- 
Emergency  Extension  of  the  K088 
National  Capacity  Variance  (Revi- 
sion Checklist  160) 

Second  Emergency  Revision  of  the 
Land  Disposal  Restnctions  -<LDR) 
Treatment  Standards  for  Listed  Haz- 
ardous Wastes  from  Carbamate 
Production  (Revision  Checklist  161). 


RCRA  CLUSTER  VIII 


7/14/97,  62  FR  37694  ,  ECL  27-0912 


6  NYCRR  376.3(g)(3). 


8  2a'97  62  FR  45568  ;  ECL  27-0912;  6  NYCRR  376  4(a)(7)   and  376  4 (j)  Table 


'  The  New  Yoh<  provisions  are  from  the  New  York  Codes.  Rules  and  Regulations  (NYCRR),  as  amended  through  November  28.  1998 


2.  State-Initiated  Changes 

EPA  grants  New  York  Final 
authorization  to  carr>'  out  the  following 
provisions  of  the  State's  program  in  lieu 
of  the  Federal  program.  These 
provisions  are  analogous  to  RCRA 
regulations  found  at  40  CFR  as  of  July 
1.  1997.  The  New  York  provisions  are 
from  the  Title  6.  New  York  Codes.  Rules 
and  Regulations  (6  NYCRR).  Volume  A- 
2A.  Hazardous  Waste  Management 
System,  as  published  on  lanuarv  1, 
1999.  and  amended  through  March  15. 
1999.  unless  otherwise  stated 
Part  370— Hazardous  Waste- 
Management  Svstem — General:  Sections 
370.irb);  370,l(e)(l)(iHxiv).  370,l(ej(2), 
(e)(3).  (e)(5J,  (e)(7)  &(eH8){iii): 
370, 2(b)(2)  (Supplement  dated  lanuarv 
31,2000).  fb)(6}.(b)(27).(b)(64j 
(Supplement  dated  November  15,  1999) 
(b)(70).  (b)(91),  (b)(109).  (b)(m), 
(b){132),  (b)(135),  {b)(164)  (Supplement 
dated  lanuan-  31,  2000),  (b){169). 
{b)(170).  (b)(178).  (b)(180)  (Supplement 
dated  Ianuar\-  31.  2000),  and  [b)(192) 
370.3(d)(l)(ij;  and  370.5(a)(l)-{5) 

Part  371— Identification  and  Listing  of 
Hazardous  Waste:  Sections  371.1(a)(1) 
371.1(e)(l)(vii).371.1(e)(4)(iv)('a') 
(introductorv-  paragraph],  371.1(f)(5) 
(introducton,-  paragraph).  371.1(f)(6)(ii). 
371.1(f](7)(i).371.1(g)(l)(i). 
371.1(g)(l)(iii)  (introductory-  paragraph), 
371.1(g)(l)(iii)Ca')  (except  the  phrase 
"as  defined  in  section  372.5  of  this 
Title,  and  provide  a  copv  of  in 
371. l(g)(l)(iii)Ca-)('r)), 371, 1(g)(2). 
371.3(a)(3),  371.3(b)(l)(iii)&(iv)  and 
371,4(d)(3), 

Part  372— Hazardous  Waste  Manifest 
System  and  Related  Standards  or 
Generators,  Transporters  and  Facilities: 
Sections  372.1(e)(3)(iv);  372, 1(e)(4)' 
372,l(g):372.2(a)(8)(i): 
372.2(a)(8)(iii)Ca'),  CD.  (8)(v)&(vi); 
372.2(b)(7);  372.2(c)(2)(iii):  372, 2(c)(3); 


372  3(a)(6):  372, 3(a)(7)  (introductorv 

paragraph)  &  (a)(7)(iii); 

372, 3(b)(l)(i)&(ii);  372.3(b)(2); 

372, 3(b)(5)(ii);  372.3(c)(4); 

372. 3(d)(l)(iii)Cc')  and  372.7(d)(3). 

Part  373,  Subpart  3  7.3-1— Hazardous 
Waste  Treatment,  Storage  and  Disposal 
Facility  Permitting  Requirements: 
Sections  373-1. Kb),  e.xcept  (bl(4);  373- 
1.1(d)  introductorv  paragraph;  373- 
1.1(d)(1),  except  (d)(l)(x;  &  (d)(])(xviii); 
373-1. 2{b)&(d);  373-1, 3(b)  (introductorv 
paragraph)  &  373-1. 3(b)(1)  (introductor\- 
paragraph);  373-1. 3(b)(3);  373- 
1.3(d)(4)(iv);  373-1, 3(g)(2)(ii);  373- 
1.4(a)(1);  373-1. 4(a)(2):  373-1, 5(a)(1) 
(Supplement  dated  .November  15,  1999); 
373-1. 5fb)  [introductorv  paragraph); 
373-1  5(c)(2i;  373-1. 5(c)(4);  373-1, 5fd) 
(introductor%-  paragraph);  3 73-1. 5(e) 
(introductor>-  paragraph);  373-1, 5(e)(2); 
373-1, 5(f)  (introductory  paragraph): 
373-1, 5(fl(3)(ii);373-l"5(f)(3)(i\)&{vi); 
373-1. 5(f)(4)(ii);  373-1. 5(g) 
(introductor^■  paragraph);  373-1. 5(h) 
(introductor\-  paragraph);  373-1. 6(c)(4): 
373-1  6(p)  37,3-1  7(c)!3)&(4);  373-1. 7(d) 
(introductr)n  paragraph),  (d)(l)-{6)  (8) 
and  (10);  373-1  8(a)(l );  373-1. 9(a)(1) 
(introductor,  paragraph);  373-1  9(a)(2) 
(except  (a)(2)(iiij.  (iv)  Ac  (vi)] 
(Supplement  dated  lanuarv  31.  2000) 
and  373-1. 9(a)(3j. 

Part  373,  Subpart  3  73-2— Final  Status 
Standards  for  Owners  and  Operators  of 
Hazardous  Waste  Treatment.  Storage 
and  Disposal  Facilities:  Sections  373- 
2,l(b)&(c);  373-2, 5(b)«,(f!:  373-2. 6(h)(2) 
&  (i)(7)  (introductorv-  paragraph):  373- 
2.7(d);  373-2  8(d)(lHii).(d)(l)(iii)& 
(d)(l)(ix);  373-2. 8(d)(2)(i);  373- 
2  8(d)(2)(iii)  (introductorv  paragraph); 
373-2, 8(d)(2)(iv);  373-2. 8(d)(3)(iii) 
(introductorv-  paragraph);  3  73- 
2  8(d)(4)(ii):'373-2.8(d){5)(i) 
(introductorv-  paragraph):  373- 
2.8(d)(5)(x);373-2.8(f)(lJ(iii) 


(introductor\-  paragraph);  373- 
2.8(f)(l)(iii){b)  (6  NYCRR  Supplement 
dated  November  15,  1999);  373- 
2.8(f)(2);  373-2.8(f)(3)(ii)  (introductorv 
paragraph);  373-2. 8(f)(5)  (heading); 
373-2. 8(n(5)(ii);  373-2. 8{f)(5)(xi);  373- 
2.8(h)(l)(ii)&(h)(2)(ii):373-2.8())(l); 
373-2.8(j)(5);  373-2.8(j)(6)(i)&(ii);  373- 
2,9(d)(3)&(f){3);  373-2, 10(b)(1);  373- 
2, 10(b)(3);  373-2. 10{d)(l)(iii),  (iv)  &  (vi): 
373-2, 10(d)(7)  (introductorv  paragraph); 
373-2. 10(e)(4);  373-2. ll(b)(5)(i),  (d)(2) 
and  (f):  373-2. 12(e)(2);  373-2, 14(e)(2); 
373-2  14(h),  373-2, 15(a)(4)-(5);  373- 
2,15(bHh);  373-2  23(a)(l)(i)&(ii):  373- 
2.23(d)(l)(iv)(a)  and  373-2. 23(d)(2) 
(introductor)-  paragraph) 

Part  373.  Subpart  373-3— interim 
Status  Standards  for  Owners  and 
Operators  of  Hazardous  Waste 
Treatment.  Storage  and  Disposal 
Facilities,  Sections  373-3, 1(b); 
373-3, 5(b)  (except  the  last  sentence  of 
(b)(l)(i)('b)and(b){l)(vii));  373-3. 5(f); 
373-3.6(a)(l);  373-3  6(a)(4)(i)-(ii):  373- 
3.6(b)(2)  (introductorv  paragraph);  373- 
3  6(d)(1);  373-3, 7(d)(3);  373-3. 7(d)(5) 
(introducton.-  paragraph);  373-3. 8(c)(2) 
(mtroduct(ir%  paragraph);  373- 
3.8(d;|21(!,.3-.3-.^.8(d)(2)(iii);373- 
3  8(d)(2)(ivj(a)&ib');  373-3.8(d)(3)(iii): 
373-3. 8(d)(5)(ix):  373-3.8(f)(2);  373- 
3.8(f)(3)(iii)  (introductory-  paragraph); 
373-3. 8(f)(5)  (introductor\-  paragraph); 
373-3. 8(f)(5)(x);  373-3.8{g);  373- 
3.8(h)(l)(u).  (h)(2)(ii)  &  (h)(7)(i);  373- 
3, 9(d)(3);  373-3. 10(b)(1);  373-3. 10(b)(3); 
373-3, 10(d)(l)(iii)&{iv);  373-3. 10(e)(4): 
373-3,10(1);  373-3.1 1(e)(1);  373- 
3, 14(e)(1)  (introductor>-  paragraph); 
373-3. 15(a)(3)  (introducton-  paragraph): 
373-3  15(b)-(e);  373-3. 23(a)(l)(i)&(ii); 
373-3.23(d)(l)(iv)Ca')and373- 
3.23(d)(2)  (introductorv  paragraph). 

Part  374,  Subpart  374-1— Standards 
for  the  .Management  of  Specific 
Hazardous  Wastes  and  Specific  Tvpes  of 
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Hazardous  Wd.ste  .Management 
Facilities;  Sections  374-1.1  and  374- 
1.7{a)(2)(iv). 

Part  376— Land  Disposal  Restrictions: 
Sections  376.1(a)(3)(iii)&(iv): 
376.1(d)(l)(ii)Ca'):  376.4{e)(9)-(ll)  and 

376.5(a)(l](iii). 

Part  621 — Uniform  Procedures: 
Sections  621. 4(n);  621.5(b):  621.5(d) 
(introductory  paragraph):  621.6(a)(4): 
621.9(c)  (introductory  paragraph): 
621.9(c)(1):  621.9(e)  (introductory 
paragraph):  621.9(e)(1);  621.11(0  and 

H.  Where  Are  the  Revised  State  Rules 
Differpnt  From  the  Federal  Rules? 

\'-\\  \nvk  haz,irii!iu>  wa-lc 
nianaL;<Mnt'nt  ret;ulatuins  arc  more 
^triimtMit  than  the  correspimding  federal 
regulations  in  a  number  of  different 
areas  The  more  stringent  provisions  are 
being  recognized  as  a  part  of  the 
Federallvauthorizod  program  and  are 
Federally  enforceable.  The  specific  more 
stringent  provisions  are  noted  on  the 
chart  in  Section  G  and  in  the  State's 
authorization  application,  and  include, 
but  are  not  limited  to.  the  following: 

1.  The  State  has  additional  reporting 
requirements  including  notification  to 
the  Department  in  addition  to 
notification  to  US  EPA  (e.g..  6  NYCRR 
§§373-1. 3(i)(l)(i)&(ii).  373- 
3.29(d)(3)(iv)('b')),  and  the  provisions  at 
6  NYCRR  §§  373-2. 2(d)(1).  373- 
3.2(c)(1).  372.3(c)(2).  372.5(f)(2)  and 
372.5(h)  which  address  import/ export 
notifications). 

2  With  regard  to  manifest 
requirements.  New  York  has  not 
adopted  the  Department  Of  Defense 
shipping  controls  [i.e..  6  NYCRR 
§§  373-2. 5(a).  373-3. 5(a)  and  374- 
1.13(d)). 

3.  New  York  requires  the  storage  of 
waste  militar\  munitions  at  a 
government-Dwneci  facility  (/.«•..  6 
NYCRR  §  374-1. 13(f)(l)(i)Ch')). 

4.  Incorporated  material  in  New  York 
must  be  as  of  a  specified  date:  automatic 
incorporation  nf  future  c:hanges  is  not 
allowed,  [i.e..  b  NYCRR  §  374- 
1.13(0(5)). 

,5  The  State  does  not  issue  emergency 
permits  (the  State  analog  to  40  CFR 
270.61(b)(5)  is  6  NYCRR  §  621.12).  The 
State  has  provisions  for  emergency 
authorization  of  30  days,  with  one  30- 
dav  extension  available  When  a  State 
emergency  authorizatum  expires,  the 
facility  must  apply  for  full  RCR,^-C 
permitting. 

6.  6  NYCRR  §§376.1(a)(3)(iv)Cc'). 
376.1(a)(3)(iii).  376.1(a)(3)(iii)Ca'), 
376.1(a)(9).  376.3(e)(1)  and  376.3(g)(2) 
contain  cross  references  to  Title  7  &  8 
of  Article  17  in  addition  to  references  to 
the  federal  CAVA,  pertaining  to  permits 


and  certificates  for  water  pollution 
control  and  the  State  Pollutant 
Discharge  Elimination  System.  Some  of 
these  State  laws  are  more  stringent  than 
the  federal  CWA. 

7.  The  New  York  pesticide 
requirements  at  6  NYCRR  §  374- 
3.1(c)(2)(i)  require  compliance  with  the 
triple  rinse  requirements  at  6  NYCRR 

§  325.1(aa)  rather  than  the  Federal  triple 
rinse  requirement  at  '40  CFR  262.70. 

8.  According  to  6  NYCRR  §  374- 
3.1(c)(l)(ii).  a  waste  pesticide  collection 
program  must  be  approved  by  the 
Department  pursuant  to  6  NYCRR 
§373^. 

9.  New  York  does  not  have  a 
provision  allowing  a  petition  to  modif\' 
or  revoke  any  provision  in  6  NYCRR 
Parts  370  through  374  and  376. 

10.  The  State  does  not  include  the 
federal  exemption  for  construction  of 
PCB  incineration  facilities  and  has 
several  other  provisions  that  are  more 
stringent  regarding  PCBs. 

11.  New  York  requires  all 
modifications  to  a  permit  to  be 
approved  by  the  Department. 

We  consider  the  following  State 
requirement  to  be  beyond  the  scope  of 
the  Federal  program: 

•  The  State  cross-references  Part  364, 
which  sets  forth  additional  transporter 
requirements  including  permit  and 
liability  requirements  (i.e.,  6  NYCRR 
§§  372.2(b)(8).  373-1. 7(h)(3).  374- 
3.3(i)(lj&(2).  374-3.4(a).  374-3.6(a)(l)). 

Broader-in-scope  requirements  are  not 
part  of  the  authorized  program  and  EPA 
can  not  enforce  them.  Although  you 
must  comply  with  these  requirements  in 
accordance  with  state  law,  they  are  not 
RCR.A  requirements. 

Finally,  like  the  export  requirements 
at  40  CFR  262,  subpart  E,  the  40  CFR 
262,  subpart  H  requirements  will  be 
administered  by  EPA  and  not  the  State 
because  the  exercise  of  foreign  relations 
and  international  commerce  powers  is 
reserved  to  the  Federal  government 
under  the  Constitution.  New  York, 
however,  requires  that  a  copy  of  any 
notification  submitted  to  EPA  must  also 
be  submitted  to  the  State  (for  example, 
see  6  MYCRR  §§  373-2.2(d)(l).  373- 
3.2(c)(1).  372.5(c)(2),  372.5(f)(2)  and 
372.5(b)). 

1  Who  Handles  Permits  Af^er  the 
Authorization  Takes  Effect? 

New  York  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 
authorization,  and  also  to  process 
permit  modification  requests  for 


facilities  with  existing  permits.  EPA  will 
not  issue  any  more  new  permits  or  new 
portions  of  permits  for  the  provisions 
listed  in  the  Table  above  after  the 
effective  date  of  this  authorization. 
Pursuant  to  §  3006(g)(1)  of  RCR.A,  EPA  . 
may  continue  to  issue  or  deny  permits 
to  facilities  within  the  State  to 
implement  those  regulations 
promulgated  under  the  authority  of 
HSWA  for  which  New  York  is  not 
authorized. 

J,  How  Does  Today's  Action  .Affect 
Indian  Country  (18  U.S.C.  115)  in  New 
York? 

The  State  of  New  York's  Hazardous 
Waste  Program  is  not  authorized  to 
operate  in  Indian  country  within  the 
State.  Therefore,  this  action  has  no 
effect  on  Indian  country.  EPA  will 
continue  to  implemcmt  and  administer 
the  RCR,'\  program  in  these  lands. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  New  York's  Hazardous  Waste 
Program  as  .Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  W'e  do  this  by 
referencing  the  authnnzed  State  rules  in 
40  C:FR  part  272.  If  this  rule  takes  effect, 
or  we  finalize  the  companion  proposal 
to  authorize  the  State's  changes  to  its 
hazardous  waste  program,  we  may.  at  a 
later  date,  amend  4o'CFR  part  272, 
subpart  HH  to  codif\'  New  York's 
authorized  program. 

L.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
!5H  FR  51735,  October  4.  1993),  and 
therefore  this  action  is  not  subject  to 
review  bv  OMB.  This  action  authorizes 
state  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly.  I  certify  that  this 
action  will  not  have  a  siomficant 
e(  onomic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq  ).  Because  this  ac:tion  authorizes 
pre-existing  requirements  under  state 
law  and  does  not  impose  an\  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub  L.  104-4)  For 
the  same  reason,  this  action  does  not 
have  tribal  implications  within  the 
meaning  of  Executive  Order  13175  (65 
FR  67249,  November  6,  2000).  It  does 
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not  have  substantial  direct  effects  on 
tribal  go\  ernments.  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  as  specified  in 
Executive  Order  13175.  This  action  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  because  it  merely 
authorizes  state  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCR.-\  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997).  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use'   (66  FR  28355  (May 
22.  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b).  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCR^A.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  .Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  for 
affe(  ted  conduct.  EPA  has  complied 
with  E\ecuti\e  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  ■.Attorney 
Generals  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  .Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  pro\  isions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  !>eq.}. 

The  Congressional  Review  Act.  5 
use  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register  This  action  is  not  a  "major 
rule'  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  January  15.  2002. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  Ck:tober  29,  2001 
William  ].  Muszynski, 

Acting  Regional  Administrator.  Region  2. 
IFRDoc.  01-28627  Filed  11-15-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7103-9] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan:  National 
Priorities  List  Update 

AGENCY:  Environmental  Protection 

.AgeiuA' 

ACTION:  Notice  of  deletion  of  the 

Aladdin  Plating  Superfund  Site  from  the 

National  Priorities  List. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  the 
deletion  of  the  Aladdin  Plating 
Superfund  Site  (Site),  located  in  Scott 

and  S  .Abington  Townships. 
Lackawanna  County.  Commonwealth  of 
Pennsylvania,  from  the  National 
Priorities  List  (NPL). 

The  NPL.  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCL.A).  is 
appendi.x  B  of  40  CFR  part  300.  which 
is  the  National  Oil  and  Hazardous 


Substances  Pollution  Contingency  Plan 
(NCP).  EPA  and  the  Commonwealth  of 
Pennsylvania,  through  the  Pennsylvania 
Department  of  Environmental 
Protection,  have  determined  that  the  site 
no  longer  poses  a  significant  threat  to 
public  health  or  the  environment  and 
that  all  appropriate  response  actions 
uinder  CERCLA  have  been  completed. 
Semi-annual  monitoring  of  nearby 
residential,  annual  monitoring  of  on-site 
wells,  and  five-year  reviews  to  ensure 
that  the  site  remains  protective  of  public 
health  and  the  environment  will 
continue  tn  he  conducted. 
EFFECTIVE  DATE:  November  16.  2001 
ADDRESSES:  Comprehensive  information 
on  this  site  is  available  for  viewing  at 
the  Site  Information  Repositories  at  the 
following  locations:  U.S.  EPA,  Region 
III,  Regional  Center  for  Environmental 
Information.  1650  Arch  Street. 
Philadelphia.  Pennsylvania.  19103, 
(215) 814-5254  or  (800) 553-2509, 
Monday  through  Friday  8  a.m.  to  4:30 
p.m.:  Scott  Township  Municipal 
Building.  Route  437.  Olvphant.  PA 
18447.  (570)  254-6969:  South  Abington 
Township  Building,  104  Shady  Lane, 
Montdale.  PA  18410.  (570)  586-2111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  MiManus  >.iiih_l,  .  Kt':iiedial 
Project  Manager.  U.S.  Environmental 
Protection  Agency.  Region  III.  1650 
Arch  Stjeet.  Philadelphia.  PA  19103- 
2029:  (215)  814-3198  or  1-800-553- 
2509;  e-mail  address: 
mrmcinus,  pat^epci  9,ov . 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  .NPL  is: 

Aladdin  Plating  Site.  Scott  Township. 
Lackawanna  County.  Commonwealth  of 
Pennsylvania. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  September  17.  20U1  (66  FR 
48018).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
October  17,  2001.  EPA  received  one 
comment  from  three  residents  that  live 
adjacent  to  the  site.  This  comment  is 
addressed  in  the  Responsiveness 
Summarv'  which  has  been  placed  in  the 
Deletion  Docket.  In  response  to  this 
comment,  EPA  has  agreed  to  increase 
the  frequency  of  sampling  of  residential 
wells  adjacent  to  the  Site  from  annual 
to  semi-annual. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  mav 
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be  taken  at  .sites  (ieleted  frum  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  respon.sible  partv  liability  or 
impede  agenrv  eff(]rt>-  to  re(  nver  costs 
associated  with  respniis,-  etfnrts. 

Li.st  of  Subjects  in  40  CFR  Part  300 

Hnvironinentai  protection,  Air 
pollution  t-ontrol.  Chemicals.  Hazardous 
waste.  Hdzar<ious  .substano's. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

D.ilfd:  N'livcmhcr  7.  2001. 
lames  VV.  Newsom. 

Actinfi  Regional  Administrator.  I'.S.  EPA 

R^'i^inn  f!l 

Ft  the  reasons  set  out  in  this 
document.  40  CFR  part  300  is  amended 

a-  follows 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
')601-<lf,.57;  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp.,  p.331;  E.O.  12380.  32  FR  2923. 
;tCFR.  1987  Comp.,  p. 193. 
j. Amended] 

2.  Table  1  of  appendix  B  to  part  300 
]>•  amended  under  Pennsylvania  ("PA") 
hv  removing  the  entry  for  "Aladdin 
f'lating,  Scott  Township". 

jFR  Doc.  01-28630  Filed  11-15-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7104-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
-Agency. 

ACTION:  Notice  of  partial  deletion  of  the 
Ti'hvhanna  Armv  Depot  Superfund  Site 

frum  the  Natinn.i!  Priorities  List. 

SUMMARY:  The  i;ii\  irf)nniental  Protection 
.\uen(  \  T;P A    Region  3  announces  the 
deletion  m)  ,ili  portions  of  the 
Tobvhanna  Army  Depot  Site  except  for 
>  ontaminated  groundwater  plumes  at 
()l  !  and  Ol'.T  (Excluded  Areas),  from 
the  National  Priorities  List  (NPL).  The 
Nf'l,.  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Em  ironmental  Response, 
(Compensation,  and  Liabilitv  .Act 
iCERCT.Alof  ]^H0.  as  amended.  42 
U.S.C  9605.  is  codified  at  ap[)endix  B 


of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  40  CFR  part  300.  This  partial 
deletion  is  consistent  with  the  EPA's 
Notice  of  Policy  Change:  Policy 
Regarding  Partial  Deletion  of  Sites 
Listed  on  the  National  Priorities  List. 
This  partial  deletion  pertains  to  all 
portions  of  the  Tobyhanna  Army  Depot 
Site  except  for  the  Excluded  Areas, 
which  are  undergoing  natural 
attenuation  and  long-term  monitoring. 
These  Excluded  Areas  will  remain  on 
the  NPL  until  the  performance 
standards  specified  in  the  Records  of 
Decision  are  met.  With  the  concurrence 
of  the  Commonwealth  of  Pennsylvania 
through  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP),  the 
EPA  has  determined  that  responsible 
parties  have  implemented  all 
appropriate  response  actions  required  at 
the  Site,  and  that  the  portion  to  be 
deleted  poses  no  significant  threat  to 
public  health,  welfare,  or  the 
environment;  consequently,  pursuant  to 
CERCLA  section  105,  and  40  CFR 
300.425(e),  the  Tobyhanna  Army  Depot 
Site,  except  for  the  Excluded  Areas,  is 
hereby  deleted  from  the  NPL. 
EFFECTIVE  DATE:  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  Baker.  Remedial  Project  Manager, 
(215)  814^355,  United  States 
Environmental  Protection  Agency, 
Region  3,  Mail  Code:  3HS34,  1650  Arch 
Street.  Philadelphia,  PA,  19103-2029,  e- 
mail:  baket.lorie@epa.gov.  Information 
on  the  Site  is  available  at  the  local 
information  repository  located  at 
Coolbaugh  Township  Municipal 
Building.  Route  611.  Tobyhanna,  PA 
18466, (570)  895-6552. 
SUPPLEMEffTARY  INFORMATION:  The  site  to 
be  partially  deleted  from  the  NPL  is  the 
Tobyhanna  Army  Depot  Superfund  Site 
located  near  the  town  of  Tobyhanna,  in 
Coolbaugh  Township,  Monroe  County, 
Pennsylvania.  This  partial  deletion 
pertains  tu  all  portions  of  the 
Tobyhanna  Army  Depot  except  for  the 
Excluded  Areas,  contaminated 
groundwater  plumes  at  OUl  and  OU5. 
This  Partial  Deletion  is  in  accordance 
with  40  CFR  300.425(e)  and  the  Notice 
of  Policy  CSiange:  Partial  Deletion  of 
Sites  Listed  on  the  National  Priorities 
List,  60  FR  55466  (Nov.  1,  1995).  A 
Notice  of  intent  for  Partial  Deletion  was 
published  on  June  12,  2001  (66  FR 
31582). 

The  closing  date  for  comments  on  the 
Notice  of  latent  for  Partial  Deletion  was 
)uly  13.  2001.  The  EPA  received  two 
comments,  both  of  which  concerned 
OU4.  the  Powder  Smoke  Ridge 
Unexploded  Ordnance  (UXO)  Area.  The 
commentots  were  concerned  that  OU4 


was  being  proposed  for  deletion  from 
the  NPL  when  there  had  been  no  site 
remediation  for  the  area  and  that  UXO 
was  to  remain  onsite.  The  I'S  Armv  (the 
responsible  party)  completed  a  removal 
action  at  OU4  which  consisted  of 
installing  a  barbed  wire  fence  and 
posting  warning  signs  in  the  area. 

This  action  was  selected  based  on  the 
difficulty  in  undertaking  a  clearance 
due  to  the  age  of  the  range  and  the  rocky 
and  heavily  forested  terrain.  The 
remedial  action  chosen  was  institutional 
controls  which  includes  maintenance  of 
the  physical  controls,  increased  security 
patrols,  proprietary  controls,  public 
education,  and  periodic  review. 

EPA  provided  detailed  responses  to 
the  comments  in  a  Responsiv  eness 
Summary,  which  is  contained  in  the 
Deletion  Docket.  The  Responsiveness 
Summary  and  entries  in  the  Deletion 
Docket  may  be  reviewed  at  the  EPA 
Region  III  office  at  1650  .Arch  Street, 
Philadelphia.  PA.  or  at  the  information 
repository  listed  above. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts.  Section  300.425(e)(3)  of  the  NCP 
states  that  whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  .NPL.  the  site  may  be  restored 
to  the  NPL  without  application  of  the 
Hazard  Ranking  Svsteni 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply, 

Diitmi:  Of  lober  2-}.  20(11 
Thomas  C.  N'oitaggio, 
Acting  Regional  Administrator.  Region  III. 

For  the  reasons  .set  out  in  the 
preamble.  40  CFR  Part  30U  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  l.S.C.  I.i21(cl(2):  42  LI.S.C. 
9601-9657;  E.O.  12777.  56  FR  34757.  3  CFR, 
1991  t;omp..  p. .551;  E.O.  12580.  52  FR  2923. 
3  CFR   1987C;omp.,p.  193. 

2  Table  2  of  Appendix  B  to  Part  300 
is  amended  by  revising  the  entry  for 
"Tobyhanna  Army  Depot"  under  PA  to 
read  as  follows: 
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Appendix  B  to  Part  300— National 
Priorities  List 


*         * 


*         * 


Table  2.— Federal  Facilities  Section 


St 


Site  name 


City/County 


Notes  (a) 


PA 


Tobyhanna  Army  Depot Tobyhanna 


(a)*    *    * 

P=Sites  with  partial  deletion(s), 

|FR  Dot    0-1-28629  Filed  11-15-01:  8:45  am) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  001226367-01:  ID.  11 0901  A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Whiting  Closure 
for  the  Catcher/Processor  Sector 

AGENCY:  National  Marine  Fisheries 

Servu  e  I'NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY;  NMFS  announces  closure  of 
the  2001  catcher/processor  fishery  for 
Pacific  whiting  (whiting)  at  1800  hours 
loc:al  time  (1  t.l  November  13.  2001. 
because  the  allocation  for  the  catcher/ 
processor  sector  will  be  reached  by  that 
time.  This  action  is  intended  to  keep  the 
harvest  of  whiting  within  the  2001 
allocation  levels 

DATES:  Effective  from  1800  hours  It 
November  13.  2001.  until  the  start  of  the 
2002  primary  season  for  the  catcher 
processor  sector,  unless  modified. 
superseded  or  rescinded.  C-omments 
will  be  accepted  through  December  3. 
2001. 

ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn.  Administrator. Northwest 
Region.  NMFS.  7600  Sand  Point  Wav 
NE..  Seattle,  WA  98115-0070;  or  Rod 
Mclnnis.  Acting  Regional 
Administrator.  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd \  Suite 
4200.  Long  Beach.  CA  90802-4213 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  at  206-526-6110, 


SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FTvlP),  which  governs  the  groundfish 
fisher\'  off  Washington,  Oregon,  and 
California.  On  [anuan-  11.  2001  (66  FR 
2338),  the  levels  of  allowable  biological 
catch  (ABC),  the  optimum  yield  (OY) 
and  the  commercial  OY  (the  OY  minus 
the  tribal  allocation)  for  U.S.  harvests  of 
whiting  were  announced  in  the  Federal 
Register  For  2001  the  whiting  ABC  and 
i)\  are  140.400  metric  tons  (mt)  and  the 
commercial  0\  is  162.900  mt. 

Regulations  at  50  CFR  660.323  (a)(4) 
divide  the  commercial  OY  into  separate 
allocations  for  the  non-tribal  catcher/ 
processor,  mothership.  and  shore-based 
sectors  of  the  whiting  fishery.  The 
catcher/processor  sector  is  composed  of 
vessels  that  harvest  and  process 
whiting.  The  mothership  sector  is 
composed  of  motherships,  and  catcher 
vessels  that  harvest  whiting  for  delivery 
to  motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest.  The 
shoreside  sector  is  composed  of  vessels 
that  harvest  whiting  for  delivery  to 
shoreside  processors.  Each  of  these 
sectors  receives  a  portion  of  the 
commercial  OY  In  2001.  the  catcher/ 
processors  recei\ed  34  percent, 
motherships  received  24  percent,  and 
the  shore-based  sector  received  42 
pen:ent  When  applied  to  the 
commercial  O'^'  for  2001  this  resulted  in 
the  following  allocations:  55.386  mt  for 
the  catcher  processors.  39.096  mt  for  the 
motherships.  and  68.418  mt  for  the 
shore-based  sector- 
On  August  3 1 .  2001 .  NMFS  received 
notification  from  the  treaty  Indian 
participants  indicating  that  10.000  rat  of 
the  tribal  whiting  allocation  was  not 
e.xpecrted  to  be  harvested  before  the  end 
of  the  fishing  year  As  a  result.  NMFS 
announced  the  reapportionment  of  that 
whiting.  3,400  mt  of  which  was 
apportioned  to  the  catcher; processor 
sector  (66  FR  48370.  September  20 
2001),  Therefore,  the  allowable  harvest 
for  the  catcher-processor  sector  in  2001 
was  58.786  mt  (55,386  mt  -k  3,400  mt). 


Regulations  at  50  CFR  660.323  (a)(3){i) 
describe  the  primary  season  for  catcher/ 
processors  as  the  period(s)  when  at-sea 
processing  is  allowed  and  the  fishery  is 
open  for  the  catcher/processor  sector. 
When  each  sector's  allocation  is 
reached,  the  primary  season  for  that 
sector  end* 

NMFS  Action 

This  action  announces  achievement  of 
the  allocation  for  the  catcher/processor 
sector  only  The  best  available 
information  on  November  9.  2001, 
indicated  that  the  58,786  mt  catcher/ 
processor  allocation  would  be  reached 
by  1800  hours  l.t.,  November  13.  2001. 
at  which  time  the  primary  season  for  the 
catcher/processor  sector  ends. 

For  the  reasons  stated  here  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323  (a)(4){iii)(A),  NMFS  herein 
announces  that  effective  1800  hours  l.t.. 
November  13.  2001,  further  taking  and 
retaining,  receiving  or  at-sea  processing 
of  whiting  by  a  catcher/processor  is 
prohibited.  No  additional  unprocessed 
whiting  may  be  brought  on  board  after 
at-sea  processing  is  prohibited,  but  a 
catcher/processor  may  continue  to 
process  whiting  that  was  on  board 
before  at-sea  processing  was  prohibited. 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP,  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Regional  Administrator  (see  ADDRESSES. 
during  business  hours.  This  action  is 
taken  under  the  authority  of  50  CFR 
660  323  (a){4)(iii)(A)  and  is  exempt  from 
review  under  Executive  Order  iJHhfi. 

Authority:  16  L!,S,C  1801  et  seq. 

Datfd   November  13,  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable. 
Fisheries.  National  Marine  Fisheries  Ser\'ice. 
(FR  Doc.  01-28744  Filed  11-13-01:  3:43  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19CFR  Parts  141  and  142 

RIN  1515-AC91 

Single  Entry  for  Split  Shipments 

AGENCY:  Customs  Service.  Department 

lit  th»'  Troasurv. 
ACTION:  Prdposed  rule. 

SUMMARY:  This  document  proposes  to 

amend  the  Customs  Regulations  to 
cillow  an  importer  of  record,  under 
certain  conditions,  to  submit  a  single 
entry  to  cover  multiple  portions  of  a 
single  shipment  which  was  split  bv  the 
carrier,  and  arrives  in  the  United  States 
separately.  The  proposed  amendments 
would  implement  statutory  changes 
made  to  the  merchandise  entry  laws  by 
thf<  Tariff  Suspension  and  Trade  Act  of 
2()()() 

DATES:  Comments  must  be  received  on 
or  before  lanuarx  15.  2002. 
ADDRESSES:  Written  comments  may  be 
.iddressed  to  and  inspected  at  the 
Regulations  Branch.  U.S.  Customs 
Service.  1.300  Pennsylvania  Avenue. 
WV  ,  )rd  Floor  Wrishinuton.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
operational  or  policy  matters:  Keith 
Fleming.  Office  of  Field  Operations, 
(202)927-1049 

For  legal  matters:  Larrv'  L.  Burton. 
Office  of  Regulations  and  Rulings.  (202) 
927-1287. 

SUPPLEMENTARY  INFORMATION: 
Background 

Se(tion  14fi()  of  Public  Law  106-476. 
pnpul.irlv  known  as  the  Tariff 
Suspension  and  Trade  Act  of  2000, 
amended  section  484  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1484)  by  adding  a  new 
paragraph  fj)  in  order  to  provide  for  the 
treatment  of  rerlain  multiple  shipments 
of  merchandise  as  a  single  entrv. 

In  this  latter  respect.  19  U.S.C.  1484(j) 
Is  c  oncerned  with  two  issues.  First, 
section  1484(i)(  1 )  addresses  a  problem 
long  encountered  by  the  importing 


community  in  entering  merchandise 
whose  size  or  nature  necessitates 
shipment  in  an  unassembled  or 
disassembled  condition  on  more  than 
one  conveyance.  Second,  section 
1484(j)(2)  offers  relief  to  importers 
whose  shipments  which  they  intended 
to  be  carried  on  a  single  conveyance  are 
divided  at  the  initiative  of  the  carrier. 
As  to  both  these  matters,  the  legislation 
is  silent  as  to  the  affected  modes  of 
transportation,  thus  indicating  that  the 
new  law  is  to  apply  to  merchandise 
shipped  by  air.  land  or  sea. 

The  regulations  proposed  today  relate 
only  to  shipments  which  are  divided  by 
carriers;  these  will  be  referred  to  as 
"split  shipments".  Customs  had  already 
begun  a  project  to  amend  the  regulations 
to  provide  for  one  entry  for  such  split 
shipments  prior  to  the  present  statutory 
amendments,  and  it  has  since  been 
determined  that  this  effort  should  be 
completed.  By  a  separate  document  that 
will  be  published  in  the  Federal 
Register.  Customs  will  propose 
regulations  concerning  the  enlrv  of 
shipments  of  unassembled  or 
disassembled  merchandise  that  arrive 
on  more  than  one  conveyance.  Customs 
is  working  on  that  proposal,  which  will 
be  published  in  the  coming  days. 

It  is  noted  that  section  1484('j) 
includes  a  requirement  that  an  importer 
make  application  in  advance  to  obtain 
the  single  entry  option.  It  is  proposed 
that  the  importer  provide  written  notice 
of  the  intent  to  file  a  single  entry  for  all 
portions  upon  learning  of  the  split 
shipment,  but  before  the  filing  of 
summary. 

Split  Shipment  Defined 

Generally  speaking,  a  split  shipment 
consists  of  merchandise  that  is  capable 
of  being  transported  on  a  single 
conveyance,  and  that  is  delivered  to  and 
accepted  by  a  carrier  in  the  exporting 
country  as  one  shipment  under  one  bill 
of  lading  or  waybill,  and  is  thus 
intended  by  the  importer  to  arrive  as  a 
single  shipment.  However,  the  shipment 
is  thereafter  divided  by  the  carrier  into 
different  parts  which  arrive  in  the 
United  States  at  different  times,  often 
days  apart. 

In  practice,  shipments  often  become 
split  after  being  delivered  intact  to  a 
carrier.  The  movement  of  cargo  as  a  split 
shipment  on  multiple  conveyances 
appears  to  be  a  regular  and  routine 
industry  practice,  particularly  in  the  air 
environment.  There  are  various  reasons 


for  a  shipment  to  be  split  by  a  carrier, 
such  as  limited  space,  the  need  to 
balance  weight  distribution  on  a 
conveyance,  and  offloading  for  safety 
concerns.  Occasionally  a  shipment  may 
leave  the  exporting  ciountry  as  one 
shipment,  but  be  offloaded  in  a  second 
country,  and  then  be  reladen  onto  more 
than  one  conveyance  for  transport  to  the 
United  States. 

The  Customs  Regulations  ordinarily 
require,  with  certain  exceptions  not  here 
relevant,  that  all  merchandise  arriving 
on  one  conveyance  and  consigned  to 
one  consignee  be  included  on  one  entry 
(see  §141.51,  Customs  Regulations  {19 
CFR  141.51)).  There  is  no  provision 
currently  in  the  Customs  Regulations 
authorizing  the  filing  of  a  single  entry  to 
cover  multiple  portions  of  a  shipment 
split  by  a  carrier  which  then  arrives  in 
the  United  States  at  different  times. 
While  this  proposed  rule  document 
would  establish  procedures  to  permit 
the  acceptance  of  a  single  entry  in  the 
case  of  such  a  split  shipment,  importers 
may.  of  course,  continue  to  file  a 
separate  entry  for  each  portion  of  a  split 
shipment  as  it  arrives,  if  they  so  choose. 

Specifically,  the  proposed  regulations 
would  permit  the  filing  of  a  single  entry 
to  cover  a  split  shipment  provided  that: 
(1)  The  subject  shipment  was  capable  of 
being  transported  on  a  single 
conveyance,  and  was  delivered  to  and 
accepted  by  a  carrier  in  the  exporting 
country  under  one  bill  of  lading  or 
waybill  and  was  thus  intended  by  the 
importer  to  be  a  single  shipment;"  (2)  the 
shipment  was  thereafter  split  or 
deconsolidated  by  the  carrier,  acting  on 
its  own;  [3]  the  split-portions  of  the 
shipment  remain  consigned  to  the  same 
party  in  the  United  States  to  whom  they 
were  destined  in  the  original  bill  of 
lading  or  waybill:  and  (4)  those  portions 
of  the  split  shipment  that  could  be 
covered  under  the  entn.-  arrived  directly 
from  abroad  at  the  same  port  of 
importation  in  the  United  States  within 
10  calendar  days  of  the  date  of  the 
portion  that  arrived  first 

Entry  or  Release  of  Merchandise 

Where  a  single  entry  is  accepted  for 
multiple  portions  of  a  split  shipment 
that  arrives  at  different  times,  the 
legislation  leaves  open  the  question  of 
whether  the  various  portions  of  the 
shipment  may  be  released  as  they  arrive, 
or  whether  their  release  must  be  delayed 
until  the  entire  shipment  is  reunited. 
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Customs  has  determined  to  provide 
either  option  to  importers  of  certain 
shipments  which  have  been  split  by 
carriers.  Under  either  option,  the 
proposed  regulations  require  the 
importer  to  file  Customs  Form  (CF)  3461 
or  CF  3461  alternate  (CF  3461  ALT),  or 
electronic  equivalent,  which  will  cover 
all  of  the  merchandise  enumerated  on 
the  invoice,  as  necessary  to  secure  its 
release.  In  particular,  this  data  must 
indicate  the  total  number  of  pieces  in. 
as  well  as  the  total  value  of.  the  entire 
shipment  as  reflected  on  the  invoice. 
In  the  event  that  each  portion  of  a 
split  shipment  is  to  be  released  upon  its 
arrival,  and  prior  to  the  arrival  of  the 
entire  shipment,  the  procedure  for 
releasing  merchandise  under  a  special 
permit  for  immediate  deliver*  will  be 
used  for  this  purpose,  as  more  fully 
outlined  below  As  each  portion  arrives, 
the  importer  must  submit  a  copy  of  the 
CF  3461 /CF  3461  ALT.  adjusted  to 
reflect  the  quantity  of  that  particular 
portion 

Special  Permit  for  Immediate  Delivery 

Customs  law  typically  contemplates 
that  merchandise  will  be  imported 
before  it  is  entered.  This  presents  no 
problem  for  importers  who  elect  to 
delay  entry  until  all  of  the  various 
portions  of  a  split  shipment  have 
arrived  and  have  been  reunited  within 
the  specified  time  frame.  However,  it 
does  raise  an  obstacle  to  allowing  an 
entn,'  covering  an  entire  shipment  to  be 
filed  and  accepted  when  only  a  portion 
of  the  merchandise  has  thus  far  arrived 
It  also  presents  the  difficult  question  of 
whether  a  rate  of  duty,  set  at  the  time 
of  the  release  of  the  first  portion,  may 
apply  to  goods  still  outside,  and  not  yet 
imported  into,  the  United  States.  The 
proposed  resolution  of  these  latter  two 
issues  lies  in  requiring  such  shipments 
to  be  released  under  a  special  permit  for 
immediate  delivery'.  Section  142.21(a)- 
(g).  Customs  Regulations  (19  CFR 
142.21(a)-(g)).  describes  the 
circumstances  and  lists  the  types  of 
merchandise  that  are  currently  eligible 
to  be  released  under  a  special  permit  for 
immediate  delivery. 

Due  to  the  fact  that  merchandise 
released  under  the  special  permit 
procedures  set  forth  in  §  142.21  is  not 
considered  to  be  entered  until  the  entry/ 
entn.'  summary  is  filed,  all  of  the 
merchandise  contained  in  the  split 
shipment  will  be  imported  by  the  time 
the  entry/entry  summary  is  filed  The 
rate  of  duty  applied  to  the  merchandise 
will  be  the  rate  in  effect  for  all  goods 
released  under  the  immediate  delivery' 
procedures:  that  is.  the  rate  in  effect 
when  the  entry/entry  summary  is  filed. 
An  importer  who  objects  to  having  the 


duty  rate  tied  to  the  date  the  entry/entry' 
summary  is  filed  may  always  file  a 
separate  entry  for  each  portion  of  the 
split  shipment  as  it  arrives.  In  that  case. 
the  rate  of  duty  will  generally  be  the 
duty  rate  in  effect  at  the  time  of  release, 
unless  the  importer  elects  otherwise  (see 
§  141.68(a),  Customs  Regulations  (19 
CFR  141.68(a))). 

Incremental  Release  of  Split  Shipment 
Under  Immediate  Delivery  Procedure 

It  IS  proposed  to  create  another 
category  of  immediate  delivery'  releases, 
to  be  referred  to  as  incremental  release, 
by  amending  §  142  21  to  add  a  new- 
paragraph  (g)  that  would  allow  the  filing 
of  a  special  permit  for  immediate 
delivery  where  the  shipment  is  split  by 
the  carrier  and  the  importer  elects  to 
have  each  portion  of  the  shipment 
separately  released  as  it  arrives.  Current 
paragraph  (g)  of  §  142.21  would  be 
redesignated  as  paragraph  (h)  and  be 
revised  consistent  with  proposed 
paragraph  (g)  If  an  entry  had  already 
been  pre-filed  with  Customs,  as 
allowable  under  §  142.2(b).  Customs 
Regulations  (19  CFR  142.2(b)).  the 
notification  to  Customs  by  the  importer 
of  record  that  a  single  entry  yyill  be  filed 
for  shipments  to  be  released 
incrementally  would  serve  as  a  request 
that  the  pre-filed  entry  be  converted  to 
an  application  for  a  special  permit  for 
immediate  delivery 

In  order  to  secure  the  separate  release 
of  each  split  portion  of  a  shipment 
following  its  arrival,  manifest 
information  relating  to  the  special 
permit  which  reflects  exact  information 
for  each  portion  of  the  shipment  must 
be  presented  to  Customs.  The  carrier 
that  split  or  deconsolidated  the 
shipment  must  present  this  manifest 
information  to  Customs;  this  may  be 
done  either  electronically  or  on  a  paper 
manifest.  The  carrier  must  identify 
successive  portions  of  the  split 
shipment  as  they  arrive  Customs  may. 
however,  examine  any  or  all  parts  of  the 
split  shipment  and  would  reserve  the 
right  to  deny  incremental  release  should 
such  an  examination  of  the  merchandise 
be  necessary. 

As  successive  portions  of  the 
shipment  arrive,  these  portions  will  be 
decremented  against  the  manifested 
quantity,  as  reflected  on  the  CF  3461/CF 
3461  aLt.  or  electronic  equivalent.  This 
will  continue  for  up  to  10  calendar  days 
until  the  total  manifested  quantity  has 
arrived.  Each  portion  of  a  split  shipment 
which  does  not  arrive  within  10 
calendar  days  of  the  first  portion  must 
be  entered  separately. 


Filing  of  Entry  Summary 

Where  the  shipment  i<  entered  after 
all  portions  of  the  shipment  have 
arrived,  the  entry  summary-  must  be 
filed  within  10  working  da\'s  of  the  time 
of  entry  In  the  alternative,  where  the 
shipment  is  instead  initially  released 
under  a  special  permit  for  immediate 
delivery'  after  all  portions  of  the 
shipment  have  arrived,  the  entry' 
summary ,  which  would  serve  as  both 
the  entPv"  and  the  entry'  summary',  must 
be  filed  within  10  working  days  after  the 
merchandise  or  any  part  of  the 
merchandise  has  been  authorized  for 
release  under  the  special  permit,  or.  in 
the  case  of  quota  class  merchandise, 
within  the  quota  period,  whichever 
expires  first  (see  §§  142  21(e)  and 
142.23,  Customs  Regulations  (19  CFR 
142.21(e).  142.23)). 

Under  proposed  §  142.21(g).  in  the 
case  of  a  split  shipment  which  is 
released  incrementally  under  the 
immediate  delivery'  procedures,  the 
entrv  summary',  which  would  serve  as 
both  the  entry-  and  the  entry  summary, 
must  be  filed  within  10  working  days 
from  the  date  of  the  first  release  of  a 
portion  of  the  split  shipment  However, 
under  no  circumstances  ma\-  the  entry/ 
entry  summary-  be  filed  before  the  last 
portion  of  the  split  shipment  which  is 
to  be  included  on  the  entry  has  arrived 

At  the  time  of  filing  the  entry- 
summary',  estimated  duties,  taxes  and 
fees  would  need  to  be  attached  If  the 
entry  summary-  is  filed  electronically, 
the  estimated  duties,  taxes  and  fees 
would  need  to  be  scheduled  at  such 
time  for  payment  pursuant  to  the 
Automated  Clearinghouse  (see  §  24.25  of 
this  chapter) 

While  19  use.  1484(j)  addresses  the 
entry  of  merchandise,  this  legislation  is 
silent  as  to  classification  principles.  It  is 
therefore  proposed  that  for  Customs 
classification  purposes,  the  separate 
portions  of  a  split  shipment  placed  on 
one  entry  be  classified  as  if  they  had 
been  imported  together 

Review  of  Entry  Data:  E\idence  for 
Splitting  of  Shipment 

The  importer  of  record  would  be 
responsible  for  reviewing  the  total 
manifested  quantity-  shown  on  the  CF 
3461/CF  3461  ALT.  or  electronic 
equivalent,  in  relation  to  all  portions  of 
the  split  shipment  that  artived  within 
the  specified  10  calendar  day  period  At 
the  conclusion  of  the  specified  10 
calendar  dav  period,  the  importer  of 
record  would  have  to  make  any 
adjustments  necessary  to  reflect  the 
actual  amount,  value,  correct 
classification  and  rate  of  duty  of  the 
merchandise  that  was  properly  included 
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on  the  CF  3461 /CF  3461  ALT  or 
electronic  equivalent.  As  discussed 
above,  if  all  portions  of  the  split 
shipment  did  not  arrive  within  the 
required  10  calendar  day  period,  an 
additional  entrv  or  entries  as 
appropriate  would  have  to  be  filed  to 
cover  any  remaining  portions  of  the 
split  shipment  that  subsequently 
arrived 

Additionally,  the  importer  of  record 
must  maintain  sufficient  documentary 
evidence  to  substantiate  that  the 
splitting  of  the  shipment  was  done  by 
the  carrier  acting  on  its  own.  and  not  at 
the  request  of  the  foreign  shipper  and/ 
or  the  importer  of  record.  This 
documentation  should  include  a  copy  of 
the  originating  bill  of  lading  or  wavbill 
under  which  the  shipment  was 
delivered  to  the  carrier  in  the  countn'  of 
exportation. 

Exclusions  From  Split-Entry  Procedure 
Under  Proposed  §  142.21(g) 

Section  142.21(e)  would  be  revised  to 
make  clear  that  the  immediate  delivery 
procedure  under  proposed  §  142.21(g) 
that  would  authorize  the  release  of  each 
portion  of  a  split  shipment  upon  its 
arrival  would  not  be  available  for 
merchandise  that  is  subject  to  quota 
and/or  visa  requirements. 

Customs  also  proposes  to  reserve  the 
right  for  the  port  director  to  deny  use  of 
the  incremental  release  procedure  as 
circumstances  warrant 

Nevertheless,  in  the  case  of  quota 
class  merchandise  and  other  classes  of 
merchandise  excluded  by  Customs  from 
incremental  release  as  circumstances 
warrant,  or  where  incremental  release  is 
denied  duo  to  Customs  need  to  examine 
the  merchandise,  the  importer  mav  still 
fit*'  d  single  entry  or  special  permit  for 
immediate  delivery  covering  the  entire 
split  shipment  of  the  merchandise 
following,  and  to  the  extent  of.  its 
arrival  within  the  required  10  calendar 
day  period. 

Accordingly,  to  implement  19  U.S.C. 
1484(j)  insofar  as  it  enables  Customs  to 
accept  a  single  entry  for  split  shipments, 
as  described,  it  is  proposed  to  add  a  new 
*)  141.57  to  the  Customs  Regulations  (19 
CFR  141.57).  Also,  in  addition  to  the 
proposed  amendments  to  §  142.21.  as 
noted,  a  minor  c:onforming  change 
would  be  made  as  well  to  ^  141.51  of  the 
Customs  Regulations  (19  CFR  141.51). 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  that  are 
limelv  submitted  to  Customs.  Customs 
specifically  requests  comments  on  the 
( larity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 


Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4,  Treasury'  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  1300 
Pennsylvania  Avenue,  NW.,  3rd  Floor, 
Washington,  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12886 

The  proposed  rule  is  intended  to 
implement  the  statutory'  law  and  to 
engender  cost  savings  by  reducing 
paperwork,  for  importers,  and  bv 
reducing  the  number  of  entries  required 
for  split  shipments.  Hence,  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  it 
is  certified  that  the  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604.  Nor  does  the  proposed  rule 
result  in  a  "significant  regulatory 
action"  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
encompassed  within  this  proposed  rule 
have  already  been  reviewed  and 
approved  bv  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  use.  3507)  and  assigned  OMB 
Control  Numbers  1515-0065 
(Requirement  to  make  entr\'  unless 
specifically  exempt:  Requirement  to  file 
entry  summary-  form):  1515-0167 
(Statement  processing  and  Automated 
Clearinghouse):  1515-0214  (General 
recordkeeping  and  record  production 
requirements);  and  1515-0001 
(Transportation  manifest:  cargo 
declaration).  This  rule  does  not  propose 
any  substantive  changes  to  the  existing 
approved  information  collections.  An 
agency  may  not  conduct,  and  a  person 
is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number  assigned  bv  OMB. 

List  of  Subjects 

19  CFR  Part  141 

Customs  duties  and  inspection.  Entry 
of  merchandise,  Release  of  merchandise, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  142 

Computer  technology.  Customs  duties 
and  inspection.  Entry  of  merchandise, 


Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  parts  141  and 
142,  Customs  Regulations  (19  CFR  parts 
141  and  142),  as  set  forth  below. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66,  1448.  1484,  1624. 

***** 

2.  It  is  proposed  to  revise  §  141.51  to 
read  as  follows: 

§  141 .51     Quantity  usually  required  to  be  in 
one  entry. 

All  merchandise  arriving  on  one 
conveyance  and  consigned  to  one 
consignee  must  be  included  on  one 
entry,  except  as  provided  in  §  141.52  In 
addition,  a  shipment  of  merchandise 
that  arrives  by  separate  conveyances  at 
the  same  port  of  arrival  in  multiple 
portions,  as  a  split  shipment,  may  be 
processed  under  a  single  entrv,  as 
prescribed  in  §141.57. 

3.  It  is  proposed  to  amend  subpart  D 
of  part  141  by  adding  a  new  §141.57  to 
read  as  follows: 

§141.57    Single  entry  for  split  shipments. 

{a)  At  election  of  importer  of  record. 
At  the  election  of  the  importer  of  record, 
a  split  shipment,  pursuant  to  section 
484(j)(2),  Tariff  Act  of  1930  (19  U.S.C. 
1484(j)(2)).  may  be  processed  under  a 
single  entry,  as  prescribed  under  the 
procedures  set  forth  in  this  section. 

(b)  Split  shipment  defined.  A  "split 
shipment",  for  purposes  of  this  section, 
means  a  shipment: 

(1)  Which  may  be  accommodated  on 
a  single  conveyance,  and  which  is 
delivered  to  and  accepted  by  a  carrier  in 
the  exporting  country  under  one  bill  of 
lading  or  waybill,  and  is  thus  intended 
by  the  importer  to  arrive  in  the  United 
States  as  a  single  shipment; 

(2)  Which  is  thereafter  divided  by  the 
carrier,  acting  on  its  own.  into  different 
portions  which  are  transported  and 
consigned  to  the  same  party  in  the 
United  States;  and 

(3)  Of  which  the  first  portion  and  all 
succeeding  portions  arrive  directly  from 
foreign  at  the  same  port  of  importation 
in  the  United  States,  and  all  the 
succeeding  portions  arrive  within  10 
calendar  days  of  the  date  of  the  first 
portion. 

(c)  Notification  by  importer.  The 
importer  must  notify  Customs,  in 
writing,  that  the  shipment  has  been  split 
at  the  carrier's  initiative,  that  the 
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remainder  of  the  shipment  will  arrive  by 
subsequent  conveyance(s).  and  that  an 
election  is  being  made  to  file  a  single 
entry  for  all  portions.  The  required 
notification  must  be  given  as  soon  as  the 
importer  becomes  aware  that  the 
shipment  has  been  split,  but  in  all  cases 
notification  must  be  made  before  the 
entr\'  summary  is  filed 

(di  Entn'  or  special  permit  for 
immediate  deliven,-.  In  order  to  make  a 
single  entry  for  a  split  shipment  or 
obtain  a  special  permit  for  the  release  of 
a  split  shipment  under  immediate 
delivery,  an  importer  of  record  may 
follow  the  procedure  prescribed  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
as  applicable. 

(1)  Entry  or  special  permit  after 
arrival  of  entire  shipment.  An  importer 
may  file  an  entry  at  such  time  as  all 
portions  of  the  split  shipment  have 
arrived.  In  the  alternative,  again  after 
the  arrival  of  all  portions  of  a  split 
shipment,  the  importer  may  instead  file 
a  special  permit  for  immediate  delivery 
provided  that  the  merchandise  is 
eligible  for  such  a  permit  under 

§  142.21{a)-(f)  and  (h)  of  this  chapter.  In 
either  case.  Customs  Form  (CF)  3461  or 
CF  3461  alternate  (CF  3461  ALT)  as 
appropriate,  or  electronic  equivalent, 
must  be  filed  with  Customs.  The  entry 
or  special  permit  must  indicate  the  total 
number  of  pieces  in,  as  well  as  the  total 
value  of.  the  entire  shipment  as 
reflected  on  the  invoice. 

(2)  Special  permit  prior  to  arrival  of 
entire  shipment.  As  provided  in 

§  142  21(g)  of  this  chapter,  an  importer 
of  record  may  also  file  a  special  permit 
for  immediate  delivery  after  the  arrival 
of  the  first  portion  of  a  split  shipment, 
but  before  the  arrived  of  the  entire 
shipment,  thus  qualifying  the  split 
shipment  for  incremental  release,  under 
paragraph  (e)  of  this  section,  as  each 
portion  of  the  shipment  arrives  (see 
paragraph  (g)(2)(ii)  of  this  section).  In 
such  case,  a  CF  3461  or  CF  3461  ALT 
as  appropriate,  or  electronic  equivalent, 
must  be  filed  with  Customs.  As  each 
portion  arrives,  the  importer  must 
submit  a  copy  of  the  CF  3461 /CF  3461 
ALT.  adjusted  to  reflect  the  quantity  of 
that  particular  portion.  In  the  event  that 
an  entry  has  been  pre-filed  with 
Customs  (see  §  142.2(b)  of  this  chapter), 
notification  to  Customs  by  the  importer 
of  record  that  a  single  entry  will  be  filed 
for  shipments  released  incrementally 
will  serve  as  a  request  that  the  pre-filed 
entry  be  converted  to  an  application  for 
a  special  permit  for  immediate  delivery 
(see  §  142.21(g)  of  this  chapter).  The 
special  permit  must  indicate  the  total 
number  of  pieces  in,  as  well  as  the  total 
value  of,  the  entire  shipment  as 
reflected  on  the  invoice.  The  release  of 


each  portion  of  the  split  shipment  upon 
arrival,  as  permitted  under  this 
paragraph,  may  be  limited  due  to 
Customs  need  to  examine  the 
merchandise  in  accordance  with 
paragraph  (f)  of  this  section. 

(e)  Release.  To  secure  the  separate 
release  upon  arrival  of  each  portion  of 
a  split  shipment  imder  paragraph  (d)(2) 
of  this  section,  the  carrier  responsible 
for  initially  splitting  the  shipment  must 
present  to  Customs  either  on  a  paper 
manifest  or  through  an  authorized 
electronic  data  interchange  system 
manifest  information  relating  to  the 
shipment  that  reflects  exact  information 
for  each  portion  of  the  split  shipment. 

(f)  Examination.  Customs  examination 
of  any  or  all  parts  of  the  split  shipment 
may  be  required.  For  split  shipments 
subject  to  the  immediate  delivery 
procedure  of  paragraph  (d)(2)  of  this 
section.  Customs  reserves  the  right  to 
deny  incremental  release  should  such 
an  examination  of  the  merchandise  be 
necessary  The  denial  of  incremental 
release  does  not  preclude  the  use  of  the 
procedures  specified  in  paragraph  (d)(1) 
of  this  section. 

(g)  Entr\-  summary — (1)  Entry.  For 
merchandise  entered  under  paragraph 
(d)(1)  of  this  section,  an  entry  summary 
must  be  filed  within  10  working  days 
from  the  time  of  entry. 

(2)  Release  for  immediate  delivery — (i) 
Release  under  paragraph  (d)(lj  of  this 
section.  For  merchandise  released  under 
a  special  permit  for  immediate  delivery 
pursuant  to  paragraph  (d)(1)  of  this 
section,  the  entry  summary,  which 
serves  as  both  the  entry  and  the  entry 
summary,  must  be  filed  within  10 
working  days  after  the  merchandise  or 
any  part  of  the  merchandise  is 
authorized  for  release  under  the  special 
permit  or.  for  quota  class  merchandise, 
within  the  quota  period,  whichever 
expires  first  (see  §  142.23  of  this 
chapter). 

(ii)  Release  under  paragraph  (d)(2j  of 
this  section.  For  merchandise  released 
under  a  special  permit  for  immediate 
delivery  pursuant  to  paragraph  (d)(2)  of 
this  section,  the  entry  suimnary.  which 
senes  as  both  the  entry  and  the  entry 
summary,  must  be  filed  within  10 
working  days  from  the  date  of  the  first 
release  of  a  portion  of  the  split 
shipment  When  the  entry  summary-  is 
filed,  it  must  reflect  all  portions  of  the 
split  shipment  which  have  been 
released,  to  include  quantity,  value, 
correct  classification  and  rate  of  duty. 
The  entry  summary  cannot  include  any 
portions  of  the  spht  shipment  which 
have  not  been  released. 

(3)  Duty  payment.  At  the  time  the 
entry  summary  is  filed  under 
paragraphs  ig)(l)  and  (g)(2)(i)  and  (ii)  of 


this  section,  estimated  duties,  taxes  and 
fees  applicable  to  the  released 
merchandise  must  be  attached.  If  the 
entr\'  summary  is  filed  electronically, 
the  estimated  duties,  taxes  and  fees 
must  be  scheduled  for  payment  at  such 
time  pursuant  to  the  Automated 
Clearinghouse  (see  §  24  25  of  this 
chapter), 

(h)  Classification.  For  purposes  of 
section  484(j)(2),  Tariff  Act  of  1930  (19 
U.S.C.  1484())(2)).  the  merchandise 
comprising  the  separate  portions  of  a 
split  shipment  included  on  one  entry 
will  be  classified  as  though  imported 
together. 

(i)  Separate  entn,'  required  All  those 
portions  of  a  split  shipment  that  do  not 
arrive  within  10  calendar  days  of  the 
portion  that  arrived  first  must  be 
entered  separately 

(j)  Requirement  of  importer  to  review 
entry  and  maintain  evidence 
substantiating  splitting  of  shipment — ( 1 ) 
Re\iew  of  entry  The  importer  of  record 
will  be  responsible  for  reviewing  the 
total  manifested  quantity  shown  on  the 
CF  3461/CF  3461  ALT.  or  electronic 
equivalent,  in  relation  to  all  portions  of 
the  split  shipment  that  arrived  within 
the  specified  10  calendar  day  period  At 
the  conclusion  of  the  specified  10 
calendar  day  penod.  the  importer  of 
record  must  make  any  adjustments 
necessary  to  reflect  the  actual  amount, 
value,  correct  classification  and  rate  of 
duty  of  the  merchandise  that  was 
released  incrementally  under  the  split 
shipment  procedures  If  all  portions  of 
the  split  shipment  do  not  arrive  within 
the  required  10  calendar  day  period,  an 
additional  entry  or  entries  as 
appropriate  must  be  filed  to  cover  any 
remaining  portions  of  the  split  shipment 
that  subsequently  arrive  (see  paragraph 
(i)  of  this  section). 

(2)  Evidence  for  splitting  of  shipment, 
recordkeeping  The  importer  of  record 
must  maintain  sufficient  documentary 
evidence  to  substantiate  that  the 
splitting  of  the  shipment  was  done  by 
the  carrier  acting  on  its  own.  and  not  at 
the  request  of  the  foreign  shipper  and/ 
or  the  importer  of  record  This 
documentation  should  include  a  copy  of 
the  originating  bill  of  lading  or  waybill 
under  which  the  shipment  was 
delivered  to  the  carrier  in  the  country  of 
exportation.  This  documentary  evidence 
as  well  as  all  other  necessary'  records 
received  or  generated  by  or  on  behalf  of 
the  importer  of  record  under  this  section 
must  be  maintained  and  produced,  if 
requested,  in  accordance  with  part  163 
of  this  chapter 

(k)  Single  entr\-  limited,  exclusions 
from  single  entr\'  under  incremental 
release  procedure — (1 )  Quota/visa 
merchandise  Merchandise  subject  to 
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quota  and/or  visa  requirements  is 
excluded  from  incremental  release 
under  the  immediate  deliver\'  procedure 
set  forth  in  paragraph  (d)(2)  of  this 
section  and  §  142, 21(g)  of  this  chapter. 
Additionally,  if  by  splitting  a  shipment 
any  portion  of  it  is  subject  to  quota,  no 
portion  of  the  split  shipment  may  be 
released  incrementally. 

(2)  Other  merchandise.  In  addition, 
the  port  director  may  deny  the  use  of 
the  incremental  release  procedure  set 
forth  in  paragraph  (d)(2)  of  this  section 
and  §  142, 21(g)  of  this  chapter,  as 
circumstances  warrant, 

(i]  Limited  single  entry  available.  For 
merchandise  described  in  paragraphs 
(k)(l)  and  (k)(2)  of  this  section,  that  is 
excluded  from  thf^  immediate  delivery 
procedure  of  paragraph  (d)(2)  of  this 
section  and  §  142  21(g)  of  this  chapter, 
the  importer  mav  still  file  a  single  entry 
or  special  permit  for  immediate  delivery 
under  paragraph  (d)(  1  ]  of  this  section 
covering  the  entire  split  shipment  of 
such  merchandise  following,  and  to  the 
extent  of.  its  arrival  within  the  required 
10  calendar  dav  period 

PART  142— ENTRY  PROCESS 

1    The  general  authority  for  part  142 
would  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1448,  1484,  1624. 

2.  It  is  proposed  to  amend  §  142.21  as 
follows: 

a.  By  removing  the  second  sentence  in 
paragraph  (e)(1)  and  adding  in  its  place 
two  new  sentences. 

b   B\  removing  the  second  sentence  in 
paragraph  (e)(2)  and  adding  in  its  place 
two  new  sentences, 

c.  Bv  redesignating  [)aragraph  (g)  as 
paragraph  (hj  and  adding  a  new- 
paragraph  (g),  and 

d.  By  revising  newly  redesignated 
paragraph  (h) 

The  additions  and  revision  read  as 
follows 

§  1 42.  21     Merchandise  eligibte  for  special 
permit  for  immediate  delivery. 

***** 

(e)  Quota-class  merchandise.  (1) 
Tariff  rate.  '    '    *  However, 
merchandise  subject  to  a  tariff-rate 
quota  may  nui  be  incrementallv  released 
under  a  special  permit  for  immediate 
delivery  as  provided  in  paragraph  (g)  of 
this  section.  Where  a  special  permit  is 
authorized,  an  entr^-  summary  will  be 
properly  presented  pursuant  to  §  1,12.1 
of  this  chapter  within  the  time  specified 
in  «}  142.2.1,  or  within  the  quota  period, 
whichever  expires  first.  *    ♦    * 

[2]  Absolute  *    *    *  However, 
mere  handise  subject  to  an  absolute 
quota  under  this  paragraph  may  not  be 
incrementally  released  under  a  special 


permit  for  immediate  delivery  as 
provided  in  paragraph  (g)  of  this 
section.  Where  a  special  permit  is 
authorized,  a  proper  entry  summary- 
must  be  presented  for  merchandise  so 
released  within  the  time  specified  in 
§  142.23,  or  within  the  quota  period, 
whichever  expires  first.  •    *    » 
*         *         *         *         » 

(g)  Incremental  release  of  split 
shipments.  Merchandise  subject  to 
§  141.57(d)(2)  of  this  chapter,  which  is 
purchased  and  invoiced  as  a  single 
shipment,  but  which  is  shipped  by  the 
carrier  in  separate  portions  to  the  same 
port  of  arrival  due  to  the  carrier's 
inability  to  accommodate  the 
merchandise  on  a  single  conveyance, 
may  be  released  incrementally  under  a 
special  permit.  Incremental  release 
means  releasing  each  portion  of  such 
shipments  separately  as  they  arrive. 

(h)  When  authorized  by  Headquarters. 
Headquarters  may  authorize  the  release 
of  merchandise  under  the  immediate 
delivery  procedure  in  circumstances 
other  than  those  described  in 
paragraphs  (a),  (b).  (c),  (d).  (e),  (0  and  (g) 
of  this  section  provided  a  bond  on 
Customs  Form  301  containing  the  bond 
conditions  set  forth  in  §  113.62  of  this 
chapter  is  on  file. 

3.  It  is  proposed  to  amend  §  142.22  by 
removing  the  first  sentence  of  paragraph 
(a)  and  adding  in  its  place  the  following 
two  sentences  to  read  as  follows: 

§  142.22    Application  for  special  permit  for 
Immediate  delivery 

(a)  Form.  An  application  for  a  special 
permit  for  immediate  delivery  will  be 
made  on  Customs  Form  3461,  Form 
3461  ALT.  or  its  electronic  equivalent, 
supported  by  the  documentation 
provided  for  in  §  142.3.  A  commercial 
invoice  will  not  be  required,  except  for 
merchandise  released  under  the 
provisions  of  19  U.S.C.  1484(j).*    *    * 
***** 

.Approved:  Novembor  7.  2001. 

Charles  W.  Winwood. 

Acting  Commissioner  of  Customs. 

Timothy  E.  Skud, 

Ai.ting  Deputy  Assistant  Secretary  of  the 
Tmasury. 

IFR  Dor.  01-28,S51  Filed  11-15-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  169-02726;  FRL-7100-7] 

Revisions  to  ttie  California  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  and  South  Coast  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Vallev 
Unified  Air  Pollution  Control  District 
(SJVUAPCD).  and  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  and  oxides  of  nitrogen 
(  NOx)  emissions  from  equipment 
tuning  procedure  for  boilers,  steam 
generators,  and  process  heaters,  pumps 
and  compressor  seals  at  petroleum 
refineries  and  chemical  plants,  and 
residential  type,  natural  gas-fired  water 
heaters.  We  are  proposing  to  approve 
local  rules  to  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  December  17,  2001. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Haw-thorne 
Street.  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento,  CA  95812 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  E. 

Gettysburg,  Fresno.  CA  93726 
South  Coast  AJr  Quality  Management 

District,  21865  E.  Copley  Dr.  Diamond 

Bar,  CA  91765-4182 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  Bhullar,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744-1153. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  SJVUAPCD  Rule  4304,  Equipment 
Tuning  Procedure  for  Boilers.  Steam 
Generators,  and  Process  Heaters. 
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SJVUAPCD  Rule  4452,  Pumps  and 
Compressor  Seals  at  Petroleum 
Refineries  and  Chemical  Plants,  and 
SCAQMD  Rule  1121.  Control  of 
Nitrogen  Oxides  from  Residential  Type. 
Natural  Gas-fired  Water  Heaters.  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving  the 
local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  these  SIP  revisions  are  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdraw-al  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone  3 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  October  22.  2001. 
Wayne  Nastri. 
Regional  Administrator,  Region  IX. 

(PR  Dr.,    01-2S.-^44  Filed  11-15-01:  8:45  ami 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[0139-1139:  FRL-7104-4] 

Approval  and  Promulgation  of 
Implementation  Plans:  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  concerning  the  Missouri 
Control  of  Gasoline  Reid  \'apnr  Pressure 
(R\T)  rule  submitted  by  the  Missouri 
Department  or  Natural  Resources 
(MDNR).  This  action  would  approve 
amendments  to  State  controls  on  the 
summertime  Reid  Vapor  Pressure  (RVT) 
of  gasoline  distributed  in  Clay.  Jackson 
and  Platte  Counties.  This  amendment 
changed  the  R\T  limit  from  7.2  pounds 
per  square  inch  (psi)  to  7.0  psi.  and  from 
8,2  psi  to  8.0  psi  for  gasoline  containing 
at  least  9.0  percent  by  volume  but  not 
more  than  10.0  percent  by  volume 
ethanol.  This  is  a  part  of  the  state's  plan 
to  maintain  its  clean  air  quality. 
DATES:  Comments  must  be  received  on 
or  before  December  17.  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Leland  Daniels. 
Environmental  Protection  Agency.  Air 
Planning  and  Development  Branch.  901 


North  5th  Street,  Kansas  City,  Kansas 
66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  office  at  least 
24  hours  in  advanre. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leland  Daniels  at  (913)  551-7651 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP' 

What  are  the  criteria  for  SIP  approval? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a 
SIP  revision  been  met? 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  limiting  emissions 
and  control  strategies  to  ensure  that 
state  air  quality  meets  the  national 
ambient  air  quality  standards 
established  by  EPA.  These  ambient 
standards  are  established  under  section 
109  of  the  CA^\.  and  they  currently 
address  six  criteria  pollutants.  These 
pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  pnmanh  by  addressing  air 
pollution  at  Its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  netw-orks.  and  modeling 
demon.strations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP.  state.-,  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  "requirements  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  hito  the 


SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  1 10  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference."  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  .\re  the  Criteria  for  SIP 
Approval? 

In  order  to  be  approved  into  a  SIP.  the 
submittal  must  meet  the  requirements  of 
section  110.  In  determining  the 
approvability  of  a  SIP  revision.  EPA 
must  evaluate  the  proposed  revision  for 
consistency  with  the  requirements  of 
the  CAA  and  our  regulations,  as  found 
in  section  110  and  part  D  of  Title  1  of 
the  CAA  amendments  and  40  CFR  part 
51  (Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans). 

The  CAA  has  additional  requirements 
for  the  approval  of  SIPs  containing 
certain  state  fuel  controls.  Section 
211(c)(4)(A)  of  the  CAA  prohibits  states 
from  prescribing  or  attempting  to 
enforce  regulations  respecting  fuel 
characteristics  or  components  if  EPA 
has  adopted  Federal  controls  under 
section  211(c)(1)  applicable  to  such  fuel 
characteristics  or  components,  unless 
the  state  control  is  identical  to  the 
Federal  control.  Section  211(c)(4) 
includes  two  exceptions  to  this 
prohibition.  First,  under  section 
211(c)(4)(B).  California  is  not  subject  to 
the  preemption  in  section  211(c)(4)(A). 
Second,  a  State  may  prescribe  or  enforce 
such  othenvise  preempted  fuel  controls 
if  the  measure  is  approved  ii.  o  a  SIP 

Under  section  211(c)(4)(C).  we  may 
approve  such  state  fuel  controls  into  a 
SIP.  if  the  state  demonstrates  that  the 
measure  is  necessary  to  achieve  the 
\AAQS.  Section  211(c)(4)(C)  specifies 
that  a  state  fuel  requirement  is 
"necessan  ■'  if  no  other  measures  would 
bring  about  limeK  attainment,  or  if 
other  measures  exist  but  are 
unreasonable  or  impracticable.  As 
discussed  in  more  detail  below  .  the 
State  rule  proposed  for  SIP  approval 
today  merely  amends  the  State  fuel 
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control  that  has  already  been  approved 
into  the  SIP  and  addresses  emissions 
reductions  shortfalls  that  EPA  has 
already  determined  are  required  under 
the  Act.  Therefore,  a  new  demonstration 
iif  necessity  under  section  211(c)(4)(C)  is 
not  required 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enfnrrempnt  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA 

What  Is  Being  Addressed  in  This 
Document? 

Background 

Ozone  monitoring  data  from  1987 
through  1991  demonstrated  that  the 
Kansas  City  nonattainment  area  had 
attained  the  \AAQS  for  ozone.  In 
accordance  with  the  CAA  the  MDNR 
revised  the  SIP  fur  ozone  for  the 
Missouri  portion  of  the  Kansas  Citv  area 
to  recognize  the  area's  attainment  status. 
We  published  final  approval  of  the 
Missouri  SIP  redesignating  the  area  to 
attainment  on  June  23.  1992.  The  SIP 
and  the  redesignation  became  effective 
on  julv  23.  1992 

Section  175A  of  the  CAA  requires  that 
states  requesting  redesignation  of  a 
nonattainment  area  to  attainment  status 
must  also  submit  a  revision  to  the  state 
implementation  plan  that  commits  the 
state  to  provide  for  the  maintenance  of 
the  standard  for  which  the  area  is 
redesignated.  The  maintenance  plan 
submitted  by  the  State  of  Missouri  and 
approved  by  EPA  in  1992  included  a 
commitment  to  ensure  continued 
compliance  with  the  ozone  standard. 
The  states  and  the  region  committed  to 
implement  the  following  additional  air 
pollution  control  contingency  measures 
in  the  event  a  future  violation  of  the 
ozone  standard  occurred:  Implement 
one  or  more  transportati(m  control 
measures  to  achieve  at  least  a  0.5  per 
(  ent  reduction  in  actual  area-wide 
volatile  organic  compound  (V'OC) 
emissions:  require  VOC  emission  offsets 
tor  new  and  modified  major  sources: 
and  implement  either  a  Stage  II  vapor 
recovery  or  enhanced  vehicle  inspection 
and  maintenance  program. 

On  July  11,  12,  and  13.  1995, 
excpedances  of  the  ozone  standard  were 
measured  at  the  Liberty  monitoring  site. 
These  exceedances.  in  combination  with 
the  exceedance  measured  on  July  29, 


1993.  constituted  a  violation  of  the 
ozone  standard  for  the  three-year  time 
period  of  1993-1995.  This  violation 
triggered  the  need  for  the  states  to 
implement  the  contingency  measures  in 
the  maintenance  plan.  By  letter  dated 
August  17,  1995.  EPA  agreed  to  a 
request  from  both  Kansas  and  Missouri 
to  substitute  other  equivalent  control 
measures  for  those  specified  in  the 
maintenance  plan,  provided  the 
substitute  measures  would  achieve 
substantially  equivalent  emission 
reductions  and  were  submitted  as  SIP 
revisions. 

In  partial  fulfillment  of  the 
requirement  to  implement  contingency 
measures,  Missouri  promulgated  an 
emergency  rule  10  CSR  10-2.330  to 
limit  the  volatility  of  gasoline  sold 
during  the  summer  months  (June  1 
through  .September  15)  in  the  Kansas 
City  area  to  7.2  psi.  We  published 
conditional  approval  of  Missouri's  RVT 
rule  on  October  9.  1997  (62  FR  52659). 
The  State  fulfilled  the  conditional 
requirements  by  submitting  the  final 
rule  on  November  13.  1997.  and  we 
published  full  approval  of  the  final  rule 
on  April  24.  1998  (63  FR  20318).  This 
action  addressed  a  portion  of  the 
reductions  needed  to  fulfill  the 
requirement  to  implement  contingency 
measures.  The  estimated  area-wide 
reductions  needed  to  maintain  the 
standard  was  8.5  tons  per  day  (tpd)  of 
V'OC  reductions  The  7.2  psiRVP  rule 
would  produce  an  estimated  4.1  tpd  of 
VOC  reductions. 

An  exceedance  of  the  NAAQS  for 
ozone  again  occurred  on  July  23,  1997, 
at  the  Liberty  monitoring  site  and 
another  on  August  28,  1997,  at  the 
Kansas  City  International  Airport 
monitoring  site.  These  exceedances  in 
conjunction  with  the  three  exceedances 
in  1995  resulted  in  a  violation  of  the 
ozone  standard  for  the  three-year  period 
of  1995-1997,  again  emphasizing  the 
need  to  implement  additional 
contingency  measures.  From  1998 
through  2000  seven  exceedances  have 
been  recorded  at  the  six  air  quality 
monitors  located  in  the  Kansas  City 
area,  although  no  subsequent  violations 
of  the  ozone  standard  have  occurred. 

In  an  effort  to  satisfy  the  required 
emissions  reductions  and  address  the 
continuing  exceedances,  the  Governors 
of  Missouri  and  Kansas  opted  into  the 
Federal  program  for  reformulated 
gasoline  (RFC)  on  July  20,  1999. 
However,  on  January  4.  2000,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  vacated  EPAs  rule 
allowing  the  use  of  RFC  in  former 
nonattainment  areas  (American 
Petroleum  Inst.  v.  U.S.  Environmental 
Protection  Agency,  198  F.  3d  275  {D,C. 


Cir.2000)).  Thus  RFC  was  no  longer  a 
viable  option  for  the  area. 

In  January  2000  the  Kansas  City 
Chamber  of  Commerce  and  then 
subsequently  the  Mid-America  Regional 
Council  (MARC)  convened  meetings 
with  interested  stakeholders  to 
determine  the  most  appropriate  option 
for  reducing  the  emissions  of  ozone 
forming  pollutants.  The  stakeholders 
concluded  that  a  lower  volatility 
gasoline  was  the  most  appropriate 
option.  At  its  September  2000  meeting, 
MARC  adopted  a  resolution  supporting 
the  use  of  a  lower  volatility  gasoline. 
Then  on  May  25,  2001,  we  received  a 
SIP  revision  from  Missouri  that  lowered 
the  volatility  of  gasoline  during  the 
summertime.  This  notice  and  the 
accompanying  technical  support 
document  provide  an  analysis  of  the  SIP 
revision  for  a  lower  volatility  gasoline. 

Fuel  Volatility- 

RVP  is  a  measure  of  a  fuel's  volatiUty 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  VOCs.  an 
ozone  forming  pollutant.  VOCs  are  an 
important  component  in  the  production 
of  ground-level  ozone  in  the  hot 
summer  months.  RVP  is  directly 
proportional  to  the  rate  of  evaporation. 
Consequently,  the  lower  the  RVP.  the 
lower  the  rate  of  evaporation.  Lowering 
the  RVP  in  the  summer  months  can 
offset  the  effect  of  summer  temperature 
upon  the  volatility  of  gasoline,  which, 
in  turn,  lowers  emissions  of  VOCs. 
Reduction  of  the  RVT  will  help  the 
state's  effort  to  maintain  the  NAAQS  for 
ozone. 

State  Submittal 

On  May  17.  2001.  MDNR  requested 
that  we  revise  the  SIP  to  reflect  its 
amendments  to  the  State  RVP  controls. 
On  June  13,  2001,  Missouri  submitted 
an  addendum.  Included  in  the  submittal 
was  a  letter  from  Roger  Randolph. 
Director,  Air  Pollution  Control  Program, 
MDNR,  to  William  W  Rice.  Acting  EPA 
Region  7  Administrator,  requesting  a 
SIP  revision,  the  regulation  10  CSR  10- 
2.330.  and  supporting  documentation. 
The  state  held  a  public  hearing  on 
December  7,  2000:  the  rule  was  adopted 
on  February  6,  2001.  and  the  rule 
became  effective  on  May  30.  2001. 

Analysis  of  the  SIP 

As  mentioned  above,  section  211(c)(4) 
of  the  CAA  prohibits  states  from 
adopting  or  attempting  to  enforce 
controls  or  prohibitions  respecting 
certain  fuel  characteristics  or 
components  unless  the  SIP  for  the  State 
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so  provides.'  The  CAA  specifies  that  we 
may  approve  such  state  fuel  controls 
into  a  SIP  only  upon  a  finding  that  the 
control  is  "necessar\"  to  achieve  a 
NAAQS  as  defined  under  section 
211(c)(4)(C).  Section  211(c)(4)(C)  does 
not.  however,  address  the  ability  of 
states  to  modify  fuel  control  programs 
that  have  already  been  deemed 
necessary  and  approved  into  a  SIP 

Here  Missouri  does  not  seek  approval 
of  a  new  control  or  prohibition 
respecting  a  fuel  characteristic  or 
component.  Instead.  Missouri  seeks 
approval  of  a  change  to  the  approved 
RVT  control  to  adjust  the  level  of  the 
standard.  Given  the  original  1998  (final 
approval)  determination  that  the  State 
RVP  control  was  necessary  to  respond  to 
the  violations  of  the  N.\AQS.  the 
violation  and  the  additional 
exceedances  which  occurred  after  the 
implementation  of  the  7.2  psi  RVT 
control,  and  the  fact  that  the  necessary 
reductions  called  for  in  the  States 
maintenance  plan  have  still  not  been 
achieved,  we  believe  it  is  reasonable  to 
approve  the  amendments  to  the  RVT 
standard  without  a  new  demonstration 
of  necessity  under  section  211(c)(4)(C)  -' 

As  explained  above,  when  the  area 
experienced  violations  of  the  NAAQS  in 
1995  and  1997.  Missouri  was  required 
to  implement  contingency  measures  as 
necessar>'  to  assure  the  area's  ozone 
levels  continued  to  meet  national 
standards.  By  an  August  17.  1995.  letter. 
EPA  had  affirmed  that  Missouri  and 
Kansas  could  substitute  other  equivalent 
control  measures  for  the  contingency 
measures  specified  in  the  approved  SIP 
provided  the  substitute  measures  would 
achieve  substantially  equivalent 
emission  reductions  and  that  the 
substitute  measures  were  submitted  as 
SIP  revisions. 

In  1997,  the  State  adopted  a  low  RVT 
fuel  regulation  which  required  fuel  sold 
between  June  1  and  September  15  of 
each  year  to  have  an  RVP  level  not 
higher  than  7.2  psi.  As  part  of  the  SIP 
submittal.  Missouri  demonstrated  that 
additional  control  measures  necessary 
to  provide  emissions  reductions 
required  to  meet  the  contingency  plan- 


'  Under  sections  211(h)  and  2n(c)(l)  of  the  CAA. 
we  have  promulgated  nationally  applicable  Federal 
standards  for  the  RVP  level  of  summertime 
gasoline  Because  a  Federal  control  promulgated 
under  section  211(c)(1)  applies  to  the  fuel 
characteristic  RVP.  nonidentical  state  contrtjls  on 
summertime  RVP  are  prohibited  under  section 
211(c)(4)|A) 

2  The  documents  submitted  by  the  State  (see  217/ 
MO-188  in  the  docket)  support  a  conclusion  that 
the  amendments  to  the  RVP  standard  are  necessary 
as  defined  under  section  211(c)(4l(C)  Because  we 
conclude  that  such  a  demonstration  is  not 
necessary .  we  have  not  conducted  our  own  analysis 
of  the  State's  submittal 


commitments  were  unreasonable  or 
impracticable  for  implementation.  EP.'V 
found  the  RVT  control  was  therefore 
necessary  under  section  211ic)(4)(C)  and 
approved  the  7.2  psi  RVT  gasoline 
requirement  into  the  SIP  (62  FR  52659. 
October  9,  1997.  and  63  FR  20318.  April 
4,  1998). 

The  control  adopted  into  the  SIP  in 
1998,  however,  was  insufficient  to  meet 
the  VOC  reductions  required  by  the 
contingency  measures  of  the 
maintenance  plan  (See  64  FR  3901. 
lanuan.'  26.  1999.)  As  a  result,  full 
approval  of  the  SIP  submittal  addressing 
the  1995  and  1997  one-hour  ozone 
violations  was  made  contingent  upon 
Missouri  implementing  one  of  the 
following  in  lieu  of  the  contingency 
measures  in  the  1992  SIP  which  were 
not  implemented:  (1)  Opting  in  to  the 
Federal  reformulated  gasoline  (RFG) 
program:  (2)  adopting  an  alternative 
state  fuel  regulation;  or  (3)  adopting 
regulations  implementing  Stage  II  vapor 
recoverv  at  retail  gasoline  stations  (64 
FR  28753.  May  27.  1999). 

In  its  current  SIP  submittal.  Missouri 
quantifies  the  additional  VOC 
reductions  needed  to  make  up  the 
shortfall  left  from  the  1997  SIP  revision. 
Missouri  estimates  that  the  control 
measures  approved  info  the  SIP  in  1998 
provide  approximately  4.0  of  the  8.4  tpd 
of  VOC  reductions  required.  As  a  result 
the  area  needs  to  achieve  approximately 
4.4  tpd  of  additional  VOC  reductions  to 
replace  the  reductions  that  were  to  be 
achieved  by  implementing  the  required 
contingency  measures. 

After  unsuccessfully  attempting  to  opt 
in  to  the  Federal  RFG  program,  the 
Governor  of  Missouri  committed  to 
implement  a  7  0  psi  RVT  fuel  program 
in  Clay.  Jackson,  and  Platte  Counties 
with  a  target  implementation  date  of  the 
summer  of  2001 .  Reducing  the  fuel 
volatility  limit  from  7.2  to  7.0  psi  will 
reduce  VOC  emissions  by  another  2  43 
tpd  in  the  Kansas  City  area  Missouri 
and  Kansas  are  working  to  establish 
control  measures  for  stationar\'  sources 
to  provide  the  additional  emissions 
reductions  called  for  in  the  maintenance 
plan.  Missouri  submitted  additional 
control  measures  on  May  17  and  July 
19.  2001.  for  the  control  of  petroleum 
liquid  storage,  loading  and  transfer  and 
another  for  the  control  of  emissions 
from  solvent  cleanup  operations.  We 
expect  another  control  measure 
reducing  the  vapor  pressure  of  cold 
cleaning  solvents  to  be  submitted  by 
Missouri  later  this  year  Kansas 
committed  to  implementation  of  a 
phased  program  to  reduce  the  vapor 
pressure  of  cold  cleaning  solvents  to 
less  than  or  equal  to  1 .0  nunHg.  We 
expect  this  SIP  revision  will  be 


submitted  early  next  year  EPA  action 
on  these  submissions  will  be  addressed 
m  future  rulemaking  This  action 
proposes  approval  of  the  State's 
amendments  to  its  RVT  standards.  We 
are  approving  these  amendments 
without  making  a  new  determination  of 
necessity  under  section  2ll(c1(4)(C) 
because  the  adjustment  in  the  RVT  level 
from  7.2  psi  to  7.0  psi  is  a  continuation 
of  the  previous  requirement  for  the  area 
to  address  the  1995  and  1997  air  quality 
violations  The  CAA  requirements  for 
approving  a  State  fuel  control  into  a  SIP 
were  met  with  our  rulemaking  in  1998 
when  it  was  demonstrated  that  a  fuel 
control  measure  is  necessary  to  achieve 
the  NAAQS.  The  changes  to  the  level  of 
control  do  not  represent  new  controls 
respecting  fuel  characteristics  or 
components  that  are  not  already 
approved  in  a  SIP. 

It  is  important  to  note  that  Missouri 
could  have  adopted  a  7.0  psi  RVT 
control  measure  and  received  SIP 
approval  for  such  a  control  in  the  1998 
SIP  revision.  While  this  measure 
provided  some  VOC  reductions,  it  did 
not  provide  all  of  the  reductions 
considered  necessan.  to  respond  to  the 
violations  of  the  ozone  N,\AQS.  The  7.2 
psi  RVT  control  was  adopted  in  1997  as 
an  interim  control  measure  that  could 
be  implemented  quickly  while  the  State 
contemplated  other  control  measures  to 
make  up  the  further  reductions 
required  This  decision,  however,  was 
not  compelled  by  the  CAA  and.  in  1997. 
Missouri  could  have  made  the  decision 
it  is  making  now  that  the  appropriate 
RVT  level  is  7.0  psi. 

Analysis  of  the  Rule 

The  Missoun  rule  specifies  that  no 
person  shall  sell,  dispense,  supply,  offer 
for  sale,  offer  for  supply,  transport  or 
exchange  in  trade  for  use  in  Clay.  Platte, 
and  Jackson  Counties  that  has  an  RVT 
greater  than  7  0  psi.  or  8  0  psi  for 
gasoline  containing  at  least  9.0  percent 
by  volume  but  not  more  than  10  0 
percent  by  volume  ethanol  The  rule  is 
applicable  from  June  1  through 
September  15  of  each  year  The  Kansas 
rule  is  similar 

Persons  subject  to  this  rule  shall 
maintain  records  of  any  RVT  testing  and 
test  results  during  the  compliance 
period.  These  records  shall  be  kept  for 
two  years  after  the  date  of  a  completed 
RVTtest 

Each  bill  of  lading,  invoice,  loading 
ticket,  delivery  ticket,  and  other 
document  that  accompanies  a  shipment 
of  gasoline  shall  contain  a  legible  and 
conspicuous  statement  that  the  RVT  of 
the  gasoline  does  not  exceed  7  0  psi  or 
that  the  RVT  does  not  exceed  8  0  psi  for 
9  to  10  percent  ethyl  alcohol  blends 
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Cltisnlinc  th.it  fxctM'ds  the  R\7'  limit 
will  not  vinldte  this  rule  if  the  gasoline 
is  separately  stored,  sealed,  and  clearly 
labeled  and  not  used  until  it  is  in 
compliance  with  this  rule  is  exempt 
from  this  regulation.  The  label  shall 
state  that  the  gasoline  is  prohibited  from 
being  sold,  dispensed,  supplied,  offered 
for  sale,  offered  for  supplv.  transported 
or  exchanged  in  trade  until  the  specific 
date  that  the  gasoline  shall  be  in 
compliance  with  this  rule. 

.\n  individual  consumer  of  gasoline 
whn  dispenses  gasoline  into  his/her 
personal  motor  vehicle  is  exempt  from 
this  rule. 

Gasoline  used  onlv  to  fuel  vehicles  on 
propertv  zoned  for  agriculture  use  is 
exempt  from  this  rule. 

Owners  and  operators  of  facilities  that 
only  dispense  gasoline  into  individual 
motor  \  ehic  1("-  are  nnr  required  to 
I  omiiK  t  th"  R\'\'  \>'s\i]\c  N[i"i  ified. 

The  s.inipliim  procedures  and  test 
method.-,  are  those  outlined  in  40  CFR 
part  80.  appendices  D  and  E,  Additional 
testing  is  required  whenever  the  R\P  is 
between  7,0  and  7,3  psi  for  conventional 
gasoline  or  when  the  RVT  is  between  8.0 
and  8  :i  psi  for  M  to  10  perr  .-nt  ethvl 
alcohol  [)lends 

Have  the  Requirements  for  .\pproval  of 
a  SIP  Revision  Been  Met? 

The  State  submittal  has  met  the 
public  notu  e  requirements  for  ,SIP 
submissions  in  accordance  with  40  CFR 
.51  102   The  submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51. 
appendix  \'  in  addition,  as  explained 
above  and  in  the  technical  support 
document  which  is  part  of  this 
document,  the  revision  meets  the 
substantive  .SIP  recjuiremenfs  of  the 
C;AA,  including  section  110  and  part  D 
of  Title  I  and  implementing  regulations. 

What  Action  Is  EPA  Taking? 

W'-  are  proposing  to  approve  this 
revision  to  the  Missouri  SIP  concerning 
10  CSR  10-2,330  as  it  meets  the 
recjuirements  of  the  CAA. 

.Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  proposed 
action  is  not  a    significant  regulatorv' 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  .Management  and 
Budget   For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211.    .Actions  Concerning  Regulations 
That  Significantlv  Affect  Energv  Supply, 
Uistributum.  or  L'se"  (66  FR  28355.  May 
22.  2001),  This  proposed  action  merely 
proposes  to  approve  state  law  as. 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
bevond  those  imposed  bv  state  law. 


Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely, 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4), 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  theStates 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
This  proposed  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Jn  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary'  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  USC, 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 


List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  November  5,  2001. 
Martha  R.  Steincamp, 

.■\rtin!;  Rt'gional  .{dministrator.  Region  7. 
IFR  Doc.  01-28737  Filed  11-15-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-710O-5] 

Delegation  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories;  State  of 
Arizona;  Arizona  Department  of 
Environmental  Quality 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Proposed  rule. 


summary:  Pursuant  to  section  112(1)  of 
the  1990  Clean  Air  Act.  EPA  granted 
delegation  of  specific  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAPs)  to  the  Arizona  Department 
of  Environmental  Qualitv  on  March  5. 
2001    In  the  Rules  sectif)n  of  this 
Federal  Register.  EP.\  is  amending 
regulations  to  reflect  the  current 
delegation  status  of  NESH.-\Ps  in 
Arizona,  EPA  is  taking  direct  final 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments,  A  detailed 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received,  no  further 
activity  is  contemplated   If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  thi> 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period,  .^nv 
parties  interested  in  commenting  should 
do  so  at  this  time, 

DATES:  VVriiten  comments  must  be 
received  by  December  17.  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel. 
Rulemaking  Office  (AIR-4).  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105-3901. 
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Copies  of  the  submitted  requests  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours  (docket  number  A-96-25), 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR— 4).  Air 
Division,  US.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.' San  Francisco.  CA  94105-3901. 
Telephone:  (415)  744-1200 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  delegation  of 
unchanged  NESHAPs  to  the  .\rizona 
Department  of  Environmental  Quality 
For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Authority:  This  action  is  issued  under  the 
authoritv  of  section  112  of  the  Clean  .Mr  Act. 
as  ameii'ded,  42  U,S,C,  7412. 

Dated  Oc  tober  30.  2001. 
Jack  P  Broadbent. 

Director.  Air  Division.  Region  IX 

[FR  Dor  01-2834.1  Fiied  11-15-01:  8:45  ami 

BILUNG  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7101-8] 

New  York:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA J. 


ACTION:  Proposed  rule 


SUMMARY:  New  York  has  applied  to  EPA 
for  final  authorization  of  changes  to  its 
hazardous  waste  program  under  Solid 
Waste  Disposal  Act.  as  amended, 
commonly  referred  to  as  the  Resource 
Conservation  and  Recover.-  Act  (RCRA), 
EPA  proposes  to  grant  final 
authorization  to  New  York  fr)r  these 
changes  which  are  described  in  the 
■Rules  and  Regulations"  section  of  this 
Federal  Register  In  that  section.  EPA  is 
authorizing  the  changes  by  an 
immediate  final  rule.  EP.^  did  not  make 
a  proposal  prior  to  the  immediate  final 
rule  because  we  believe  this  action  is 
not  controversial  and  do  not  expect 
comments  that  oppose  it  We  have 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  portion  nf  the 
immediate  final  rule  that  is  the  subject 
of  the  comments,  and  it  will  not  take 
effect.  We  will  then  respond  to  those 
public  comment>  opposing  this 
authorization  in  a  second  final 
authorization  notice.  This  second  final 
notice  may  or  may  not  include  changes 
based  on  comments  received  during  the 
public  notice  comment  period   You  ma\ 
not  have  another  opportunity  for 


comment   If  you  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 

DATES:  Send  your  written  comments  by 

December  17",  2001, 

ADDRESSES:  Send  written  comments  to 
Michael  Infuma,  Division  of 
Environmental  Planning  and  Protection. 
EPA.  Region  2.  290  Broadwav.  22nd 
Floor.  New  York.  NY  10007.  Phone 
number:  (212)  637^177  ore-mail: 
Infuma.Michae}@epamail  epa.gov  You 
can  examine  copies  of  the  materials 
submitted  by  New  York  during  business 
hours  at  the  following  locations:  EPA 
Region  II  Librar\.  290  Broadw-av.  16th 
Floor.  New  York.  NY  10007,  Phone 
number  (212)  637-3185:  or  New  York 
State  Department  of  Environmental 
Conser\ation.  Division  of  Solid  and 
Hazardous  Materials.  625  Broadway, 
Albany.  NY  12233-7250.  Phone 
number:  '518'  402-8-30 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Infurna.  Division  of 
Environmental  Planning  and  Protection. 
EPA  Region  2,  290  Broadway.  22nd 
fioor.  New  York.  N^'  10007.  Phone 
num,ber  '212'  63"-41"" 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 

Rules  and  Regulations"  section  of  this 
Federal  Register 

:>.;■.:   l>'  ■    •■■  •  .  t   2001. 
William  I,  Musz>nski, 
Acting  Regional  Administrator.  Region  2. 
^'R  Doc  01-28628  Filed  11-15-01;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings  agency  decisions  and 
rulings  delegations  of  authonty   filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-024-1] 

Privacy  Act  of  1974,  as  Amended; 
Systems  of  Records 

agency:  Animdl  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  revision  of  an  existing 
Privacy  Act  System  of  Records. 

summary:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  the  U.S.  Department  of 
Agriculture  is  updating  three  systems  of 
records  managed  by  the  Animal  and 
Plant  Health  Inspection  Service.  The 
systi'ms  (if  record.s  being  updated  are: 
Plant  Protection  and  Quarantine — 
Regulatory  Actions:  V'etPrinar\' 
Services — Animal  Quarantine 
Rpguldtorv  .^ctl(lns;  and  Veterinary 
Services — Animal  Welfare  and  Horse 
Protection  Regulatory  Actions. 

We  are  cnmbinmg  these  tjfiree  systems 
of  records  int(j  one  system:  Investigative 
and  Enforcement  Records  Regarding 
Regulatory  Activities.  We  are  also 
expanding  routine  uses  of  the  new 
combined  system  of  records,  adding 
categories  of  records,  and  adding 
categories  of  individuals  on  whom  we 
maintain  records.  In  addition,  we  are 
changing  the  location  of  the  new- 
combined  system  of  records,  updating 
the  authority  for  maintaining  it.  and 
changing  some  of  the  Animal  and  Plant 
Health  Inspection  Service's  policies  and 
practices  for  storing,  retrieving, 
accessing,  retaining,  and  disposing  of 
records  in  the  new  combined  system. 
DATES:  The  changes  covered  bv  this 
notice  will  bo  effective  on  January  15. 
2002 

We  invite  you  to  comment  on  this 
notice.  We  will  consider  all  comments 
we  receive  that  are  postmarked  by 
December  17,  2001.  If  we  decide  to 
make  changes  in  this  notice  based  on 


your  comments,  we  will  publish  another 
notice  in  the  Federal  Register. 
ADDRESSES:  Please  send  your  comment 
and  thrae  copies  to:  Docket  No.  99-024- 
1,  Regulatorv  Analvsis  and 
Development,  PPD',  APHIS.  Suite  3C03, 
4700  River  Road.  Unit  118,  Riverdaie. 
MD  20737-1238. 

Please  state  that  vour  comment  refers  to 
Docket  No.  99-024-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  the  APHIS 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building.  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Mondav 
through  Friday,  except  holidays.  To  he 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-281 7. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
i\ivw. aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Pacheco.  APHIS  Privacy  Act 
Officer.  Legislative  and  Public  Affairs, 
APHIS,  4700  River  Road  Unit  50, 
Riverdaie,  MD  20737-1232:  (301)  734- 
489. < 

SUPPLEMENTARY  INFORMATION:  In 

accorddnc:e  with  the  Privacv  Act  of 
1974,  as  amended  (5  U.S.C.  552a) 
(Privacy  Act),  we  must  publish  a  notice 
in  the  Federal  Register  advising  the 
public  of  changes  to  our  svstems  of 
records.  A  system  of  records  is  a  group 
of  any  records  under  the  control  of  any 
agency,  from  which  information  is 
retrieved  by  the  name  of  an  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  an  individual. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  must 
implement  the  Treasun,'  Offset 
provisions  of  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134.  110  Stat.  1321-358)  (DCIA).  To  do 
this,  we  must  update  APHIS'  systems  of 
records  to  add  a  new  routine  use.  At  the 
same  time,  we  are  making  various  minor 
changes  to  APHIS'  svstems  of  records. 

The  Debt  Collection  Act  of  1982,  as 
amended  (Pub.  L.  97-365.  96  Stat. 
1749).  and  the  DCIA  authorize  the 
Federal  government  to  collect 


delinquent  debts  owed  to  agencies  by 
using  administrative  offset.  Under  the 
DCIA,  APHIS  must  refer  debts  that  are 
more  than  180  days  delinquent  to  the 
Treasury  Offset  Program  (TOP).  TOP 
requires  all  agencies  to  submit  Taxpayer 
Identification  Numbers  (TIN's)  for  all 
debts  referred.  For  individuals,  the  TIN 
is  the  person's  social  securitv  number: 
for  businesses,  the  TIN  is  the  Emplover 
Identification  Number  or  assigned 
vendor  number.  When  APHIS  collects 
TIN'S,  we  must  notify  creditors  that  we 
are  collecting  the  TIN's  for  debt 
collection  purposes.  We  musl  also 
notif\-  creditors  that  we  may  disclose 
information  about  delinquent  debtors  to 
Treasury  and  other  officials  so  the  debts 
can  be  collected  through  administrative 
offset. 

APHIS  records  debts  owed  to  it  in 
several  systems  of  records.  APHIS 
records  a  majority  of  debts  in  billings 
and  collections  system.s  maintained  by 
the  United  States  Department  of 
Agriculture  National  Finance  Center 
(NFC).  We  record  debts  for  civil 
penalties  in  a  separate  system 
maintained  by  APHIS.  We  transmit  a 
monthly  summary  of  debt  information 
to  Administrative  Billings  and 
Collections  (ABCO)  at  the  NFC.  This 
ensures  that  accounting  records  are 
accurate. 

NFC  updated  its  svstem  of  records. 
USDASS/OCFO-3. '"Administrative 
Billings  and  Collections.  "  on  November 
10,  1997,  by  adding  a  new  routine  use 
to  implement  the  Treasury  Offset 
provisions  of  the  DCIA  (see  62  FR 
47622-47623,  September  10,  1997.)  NFC 
refers  most  APHIS  debts  to  TOP  from 
the  NFC  ABCO  system.  APHIS  debts 
referred  to  TOP  in  this  way  are  covered 
by  the  NFC  system  of  records.  However. 
we  want  to  refer  debts  for  civil  penalties 
directly  to  TOP. 

APHIS  currently  has  seven  systems  of 
records.  Civil  penalties  could  possibly 
be  recorded  in  five  of  these  systems. 
These  systems  are: 

USDA-APHIS-1— Plant  Protection  and 
Quarantine — Regulatory  Actions 

USDA-APHIS-3— Veterinary  Services- 
Animal  Quarantine  Regulatory 
Actions 

USDA-APHIS-4— Animal  Welfare  and 
Horse  Protection  Regulatorv  Actions 

USDA-APHlS-6— Brucellosis 

Information  System  and  Brucellosis 
Recording  and 
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Reporting  System 

USDA-APHIS-8— Veterinary  Services- 
Animal  Welfare 

These  systems  of  records  need  to  be 
updated  to  account  for  debt  records  we 
send  to  TOP.  We  are  updating  three  of 
the  systems  of  records  in  this  notice. 
The  systems  of  records  we  are  updating 
are  those  concerned  with  investigative 
and  enforcement  ser\ices.  We  will 
update  the  remaining  two  systems  of 
records  in  a  later  notice. 

As  part  of  our  update,  we  are 
combining  USDA-APHIS-1,  USDA- 
APHIS-3.  and  USDA-APHIS-^  into  one 
system  of  records.  The  new  combined 
system  of  records  is  known  as  USDA- 
APHlS-1 — Investigative  and 
Enforcement  Records  Regarding 
Regulatory  Activities.  Combining  the 
systems  of  records  brings  all  records 
concerning  investigation  and 
enforcement  together.  In  addition,  we 
are  adding  a  new  routine  use — to  refer 
debts  to  TOP.  In  connection  with  this 
new  use.  we  are  amending  the  new- 
combined  system  of  records  to  state  that 
we  collect  'TIN's  and  maintain  data  on 
individuals  who  are  indebted  to  the 
Federal  government  and  individuals 
whose  debts  are  ser\iced  by  APHIS. 
Information  includes  names,  addresses, 
amounts  of  indebtedness,  amounts  of 
current  collections,  and  amounts  of  total 
billings.  We  are  also  amending  the  new 
combined  system  of  records  to  state  that 
we  collect  names  of  Investigative 
Enforcement  Services  investigators 
assigned  to  cases  Eventually,  these 
records  are  transferred  to  a  history  file, 
which  can  be  used  to  answer  questions. 
We  are  also  adding  references  to  the 
Investigative  and  Enforcement  Services 
(lES)  Tracking  System.  The  lES  Tracking 
System  is  a  computer  database 
developed  by  APHIS 

Subsequent  Notices 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  notice  in  the  Federal  Register  If 
we  receive  any  comments,  we  will 
publish  another  notice  in  the  Federal 
Register.  The  notice  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  System  of  Records  as  a  result  of  the 
comments 

Report  on  New  System 

A  "Report  on  New  System.  "  required 
by  5  U.S.C.  552a{r),  as  implemented  by 
Transmittal  Memoranda  1  and  3  to  0MB 
Circular  A-130,  was  sent  to  the 
Chairman.  Committee  on  Governmental 
Affairs.  United  States  Senate;  the 
Chairman,  Committee  on  Government 
Reform  and  Oversight,  House  of 


Representatives:  and  the  .^dministrator. 
Office  of  Information  and  Regulatory- 
Affairs.  Office  of  Management  and 
Budget,  on  November  9,  2001. 

Done  in  Washington,  DC,  this  4th  day  of 
October  2001. 
Ann  M.  Veneman, 

Secretan'  of  Agriculture. 

USDA-APHIS-1 

SYSTEM  NAME: 

Investigative  and  Enforcement 
Records  Regarding  Regulatorv 
Activities.  USDA/ APHIS. 

SYSTEM  LOCATTON: 

Investigative  and  Enforcement 
Ser\'ices  (lES)  Program.  USDA.  APHIS, 
4700  River  Road,  Riverdaie,  MD  20737- 
1232  The  electronic  and  paper  files  are 
maintained  by  lES  Offices  at 
headquarters  and  area  offices.  Hard 
copy  files  from  which  lES  will  compile 
its  database  will  be  kept  on  file  at  lES. 
4700  River  Road,  Riverdaie,  MD.  20737- 
1232,  and  at  APHIS  regional  lES  offices 
in  Raleigh,  NC,  and  Fort  Worth.  TX 
Addresses  for  the  regional  offices  may 
be  obtained  from  the  Director. 
Investigative  and  Enforcement  Services. 
4700  River  Road.  Riverdaie,  MD.  20737- 
1232. 

CATEGORIES  OF  WDIVIOUALS  COVERED  BY  TME 
SYSTEM: 

Violators,  alleged  violators,  and 
witnesses  of  violations  of  plant 
protection  and  quarantine  laws,  animal 
quarantine  laws,  and  animal  welfare 
and  horse  protection  laws;  individuals 
who  have  outstanding  civil  penalties; 
individuals  who  are  indebted  to  the 
Federal  Government  and  whose  debts 
are  serviced  by  the  .\nimal  and  Plant 
Health  Inspection  Service;  and  ES 
investigators  assigned  to  cases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTOI: 

The  system  consists  of  all  paper  and 
electronic  investigative  files  on  violators 
and  alleged  violators  and  contains 
copies  of  names  and  addresses,  social 
security  numbers  or  assigned  vendor 
numbers,  type  of  infraction,  copies  of 
violation  reports,  compliance 
agreements,  witness  statements, 
warning  notices.  Office  of  General 
Counsel  recommendations  to  the 
Department  of  Justice  (DOI).  court 
disposition  documents,  complaints, 
consent  decision  documents,  decisions 
and  orders,  and  the  amount  of  civil 
penalties  assessed  by  the  Department. 
The  automated  Investigative  and 
Enforcement  Ser\'ices  Tracking  System 
contains  the  name  and  address  of  each 
alleged  violator,  the  tracking  number 
assigned  to  the  case,  social  security- 
number  or  assigned  vendor  number,- 


type  of  violation,  names  of  witnesses, 
name  of  inspector,  dates  of  actions 
taken,  status  of  case,  final  decision, 
dollar  amount  of  penalty,  name  of 
investigator,  and  sanction  information. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYS^rEM: 

7  U.S.C.  7701-7772,  21  U.S.C.  101- 
105.  111-134.  7  U.S.C.  2131  et  seq  ;  15 
U.S.C.  1821  etseq..  31  U.S.C.  3711- 
3719;  the  records  in  this  system  are  used 
to  issue  bills  and  collect  funds  due  to 
the  Crovernment  in  compliance  with  the 
Debt  Collection  Act  of  1982.  Pub.L.  97- 
365.  96  Stat.  1749.  as  amended  by 
Pub.L.  98-167,  97  Stat   1104.  and  the 
Debt  Collection  Impro\ement  \cK  of 
1996,  Pub  L  104-134    110  Stat   1321. 
and  case  management  information  in 
this  system  is  used  to  monitor 
compliance  with  the  Government 
Performance  and  Results  Act  of  1996. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Referral  to  other  Federal,  State. 
local  or  foreign  investigative, 
prosecuting,  or  enforcement  agencies, 
when  information  available  indicates  a 
violation  or  potential  violation  of  law. 
general  statute,  particular  program 
statute,  rule,  regulation  or  order, 
whether  civil,  criminal  or  regulatory  in 
nature. 

(2)  Disclosure  to  the  DOJ  for  use  in 
litigatior.  v/hen;  (a)  The  Agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  Agency  or  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  1  nited  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation:  and  by 
careful  review,  the  Agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  DOJ  is  therefore 
deemed  by  the  .\gency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(3)  Disclosure  to  a  court  or 
adjudicative  bodv  in  a  proceeding 
when:  (a)  The  Agency  or  any  component 
thereof;  or  (b)  any  employee  of  the 
Agency  in  his  or  her  official  capacity;  or 
(c)  anv  employ  ee  of  the  Agency  in  his 

or  her  indindual  capacity  where  the 
Agencv  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  Agency  determines 
that  the  records  are  both  relexant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  is  therefore  deemed  by  the 
Agency  to  be  for  a  purpose  that  is 
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compatible  with  the  purpose  for  which 
the  Agency  collected  the  records. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(5)  Information  contained  in  this 
system  of  records  may  be  disclosed  to  a 
debt  collection  agency  when  USDA 
determines  such  referral  is  appropriate 
for  collecting  the  debtor's  account  as 
provided  for  in  US  Government 
contracts  with  collection  agencies 
executed  pursuant  to  31  U.S.C.  3718. 

(6)  Where  prior  collection  efforts  have 
failed,  the  USDA  will  refer  to  the 
Department  of  the  Treasury  information 
from  this  system  of  records  concerning 
past  due  legally  enforceable  debts  for 
offset  against  ta.x  refunds  that  mav 
become  duo  the  debtors  for  the  tax  year 
in  which  referral  is  made  in  accordance 
with  IRS  regulations  at  26  CFR 
301.6402-6T.  offset  of  past-due  Legally 
Enforceable  Debt  Against  Overpayment, 
and  under  the  authority  contained  in  31 
U.S.C.  3720A 

(7|  Information  contained  in  this 
system  of  records  may  be  disclosed  to  a 
consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(f). 

(8)  Information  contained  in  this 
system  of  records,  related  to  non-tax 
debts  or  claims  that  arc  delinquent  for 
180  days,  will  be  sent  to  the  Department 
of  the  Treasury  or  to  other  Federal 
agencies  designated  by  the  Secretary  of 
thf  Treasury-  for  the  purpose  of 
offsetting  Federal  payments  to  collect 
delinquent  debts,  owed  to  the  Federal 
Government.  Records  will  be  matched 
by  Taxpayer  Identification  Number 
(TIN)  and  name  For  an  individual,  the 
TIN  is  the  social  security  number.  For 
a  business,  the  TIN  is  the  Employer 
Identification  Number.  The  release  of 
this  information  is  in  accordance  with 
31  use.  3716  and  4  CFR  part  102 

POLICIES  AND  PflACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  files  are  maintained  in  file 
folders  in  file  drawers,  computer 
printouts,  magnetic  tape,  and  in  the 
(iatdbases  in  the  Investigative  and 
Enforcement  Services  Tracking  System. 

RETRIEVABIUTV: 

Records  can  be  accessed  by  alleged 
violators  name,  name  of  business  if 
other  than  alleged  violator's  name,  and 
violation  case  number. 


SAFEGUARDS: 

Records,  both  paper  and  electronic, 
are  accessible  only  to  authorized 
personnel.  Multiple  security  measures 
are  in  place  to  prevent  outsiders  from 
entering  the  system. 

RETEfmON  AND  OISPOSA!.: 

Records  are  transferred  to  the  Federal 
Records  Center  for  storage  and 
disposition  in  accordance  with  General 
Services  Administration  regulations. 
Master  history  and  magnetic  tapes  are 
retained  in  accordance  with  tape  library' 
management  schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Investigative  and 
Enforcement  Services,  USDA,  APHIS, 
4700  River  Road.  Riverdale.  MD  20737- 
1232. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records  or  request  information  on 
whether  the  system  contains  records 
pertaining  to  him/her  from  the  system 
manager.  A  request  for  information 
pertaining  to  an  individual  should  be  in 
writing  and  should  contain:  name, 
address,  social  security  number  or 
assigned  vendor  number,  and 
particulars  involved 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  from  a  record  in  the  system 
which  pertains  to  him/her  by  submitting 
a  written  request  to  the  Privacy  Act 
Officer.  LPA.  USDA,  APHIS,  4700  River 
Road.  Riverdale.  MD,  20737-1232. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  contest 
information  contained  within  a  record 
in  the  system  which  pertains  to  him/her 
by  submitting  a  written  request  to  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  USDA  employees  or 
other  investigative  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
This  system  has  been  exempted 
pursuant  to  5  U.S.C.  552{a){k){2)  from 
the  requirements  of  5  U.S.C.  552a(c)(3), 
(d),  (e)(1).  (e)(4)(G),  (H),  and  (I)  and  (f). 
See  7  CFR  1.23.  Individual  access  to 
these  records  would  impair 
investigations  and  alert  subjects  of 
investigations  that  their  activities  are 
being  scrutinized,  and  thus  allow  them 
time  to  take  measures  to  prevent 
detection  of  illegal  action  to  e.scape 
prosecution.  Any  individual  who 


believes,  however,  that  he  or  she  has 
been  denied  any  right,  privilege  or 
benefit  for  which  he  or  she  would 
otherwise  be  eligible  as  a  result  of  the 
maintenance  of  such  material  may 
request  access  to  the  material.  Such 
requests  should  be  addressed  to  the 
APHIS  Privacy  Act  Officer.  LPA.  USDA, 
APHIS.  4700  River  Road.  Riverdale.  MD 
20737-1232. 
[PR  Doc.  01-28727  Filed  11-15-01;  8:45  am] 

BtLUNG  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Alpine  County,  CA,  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Ser\ice,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Alpine  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
December  3.  2001,  in  Markleeville,  CA. 
The  purpose  of  the  meeting  is  to  discuss 
issues  relating  to  implementing  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000 
(Payments  to  States)  and  the 
expenditure  of  Title  II  funds  benefiting 
National  Forest  System  lands  on  the 
Humboldt-toiyabe,  and  Stanislaus 
National  Forests  in  Alpine  County. 
DATES:  The  meeting  will  be  held 
December  3.  2001,  from  3  p.m.  to  5:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Turtle  Rock  County  Park, 
markleeville,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Williams,  Committee  Coordinator, 
USDA.  Humboldt-Toiyabe  National 
Forest.  1536  S.  Carson  St.,  Carson  City, 
N\' 89701,  (775)  884-8150,  email: 
Ijivilliams^fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include!:  (1) 
Welcome  and  introductions:  (2) 
Overview  of  Payments  to  States  Act,  PL 
10&-393:  (3)  Developing  organizational 
guidelines  for  the  Alpine  County  RAC: 
(4)  Planning  processes  for  projects  in 
Alpine  county;  (5)  Preliminary 
presentation  of  some  project  ideas;  (6) 
Public  comment.  The  meeting  is  open  to 
the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  November  8.  2001. 
Gary  SchiCF. 
Carson  District  Ranger. 

IFR  Doc.  01-28715  Filed  11-15-01;  8:45  am] 
BILLING  CODE  341&-11-M 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Counties  Payments  Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Forest  Counties  Paymients 
Committee  has  scheduled  a  meeting  on 
November  29,  2001,  to  discuss  how  it 
will  provide  Congress  with  the 
information  specified  in  Section  320  of 
the  Fiscal  Year  2001  Interior  and 
Related  Agencies  Appropriations  Act.  In 
order  to  develop  its  recommendations  to 
Congress,  the  Committee  would  like  to 
hear  from  both  elected  officials  and  the 
general  public.  The  meeting  will  consist 
of  a  public  input  session  from  9:00  a.m 
until  12:00  noon. 

DATES:  The  meeting  will  be  held  on 
November  29,  2001 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Hotel,  2910  Yale  SE, 
Albuquerque,  New  Mexico  87106. 

Those  who  cannot  be  present  may 
submit  vvritten  responses  to  the 
questions  listed  under  SUPPLEMENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips,  Executive  Director.  Forest 
Counties  Pavments  Committee.  P.O.  Box 
34718,  Washington,  DC  20043-4713, 
(202)  208-6574  or  electronically  to 
rphillipsOl  @fs.fed.  us 

FOR  FURTHER  INFORMATION  CONTACT: 
Randle  G.  Phillips,  Executive  Director, 
Forest  Counties  Payments  Committee, 
(202)  208-6574;  or  via  e-mail  at 
rphilJips01@fs.fed.us 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub  L. 
106-389)  authorizes  the  payments  to 
States  and  counties  from  monies 
derived  from  receipts  collected  on 
Federal  lands.  These  payments  are  to  be 
used  for  the  benefit  of  public  education 
and  other  public  purposes.  The  Act  also 
created  a  Forest  Counties  Payments 
Committee  to  gather  input  from  the 
public  and  elected  officials  to  help 
develop  recommendations  to  Congress 
on  a  long-term  solution  for  making 
payments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated.  The 
Committee  will  evaluate  the  methods 
and  use  of  these  payments.  The 
Committee  will  also  consider  the  impact 
on  eligible  States  and  counties  of 
revenues  from  the  historic  multiple  use 
of  Federal  lands;  evaluate  the  economic, 
environmental,  and  social  benefits 
which  accrue  to  counties  containing 
Federal  lands;  evaluate  the  expenditures 
by  counties  on  activities  occurring  on 
Federal  lands  which  are  Federal 


responsibilities:  and  monitor  payments 
and  implementation  of  the  Act. 

At  the  November  29  meeting  in 
Albuquerque,  the  Committee  asks  that 
respondents  provide  information  that  is 
responsive  to  the  following  questions: 

1 .  Do  counties  receive  their  fair  share 
of  federal  revenue-sharing  payments 
made  to  eligible  States? 

2.  What  difficulties  exist  in  complying 
with,  and  managing  all  of  the  federal 
revenue-sharing  payments  programs' 
Are  some  more  difficult  than  others'' 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  social,  and 
environmental  benefits  do  counties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5  What  are  the  economic  and  social 
effects  from  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years,  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  Impacts 
associated  with  declining  economic 
conditions,  or  revenue-sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any,  should 
exist  between  federal  revenue-sharing 
programs,  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  promote  'sustainable 
forestry  "? 

10.  What  has  been  your  experience 
regarding  implementation  of  Pub  L. 
106-291.  The  Secure  Rural  Schools  and 
Community  Self-Determination  Act? 

Dated:  November  9.  2001. 
Timothy  DeCoster. 

Acting  Deputy  Chief.  Programs  and 

Legislation 

[FRDoc  01-28752  Filed  11-15-01;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

l^ke  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 


meeting  on  December  5.  2001.  at  the 
North  Tahoe  Conference  Center.  8318 
North  Lake  Blvd..  Kings  Beach.  CA.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15,  1998. 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary-  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held 

December  5.  2001.  beginning  at  9  a.m., 

and  ending  at  4:30  p.m 

ADDRESSES:  The  meeting  vk-ill  be  held  at 

the  North  Tahoe  Conference  Center, 

8318  North  Lake  Blvd.,  Kings  Beach. 

CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maribeth  Gustafson  or  Jeannie  Stafford. 
Lake  Tahoe  Basin  Management  Unit. 
Forest  Service.  870  Emerald  Bay  Road 
Suite  1.  South  Lake  Tahoe.  CA  96150, 
(530)  573-2642. 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  meet  lointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include;  a  presentation  from  the 
Science  Advisory  Group,  overview  of 
the  2001  TRPA  threshold  review.  USES 
Restoration  Act  project  list,  NEPA 
discussion,  renewal  of  the  LTFAC 
Charter,  and  public  comment  All  Lake 
Tahoe  Basin  Federal  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  \\Titten  statements  with  the 
secretary-  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Taihoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  November  6.  2001. 
Bob  Rodman. 

Acting  Forest  Supenisor 

IFR  Doc  01-28335  Filed  11-15-01,  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Rural  TelephorM  Banic;  Notice  Under 
ttte  Rural  Electrification  Act's  "Buy 
American"  Provision 

AGENCY:  Rural  Utilities  Service  and 
Rural  Telephone  Bank,  USDA 
ACTION:  Notice  of  the  "Buy  American" 
status  of  certain  countries  under  the 
Rural  Electrification  Act. 
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SUMMARY:  The  Rural  Utilities  Ser\ice 
(RUS)  published  notice  in  the  Federal 
Register  for  February  18.  1997,  at  62  PR 
7205  that  the  Uruguay  Round 
Agreements  Act,  (108  Stat.  4954.  Pub.  L. 
103^65,  December  8,  1994),  amended 
the  "Buv  American"  provision,  (7 
U.S.C.  903  note)  of  the  Rural 
Electrification  .\ct  of  1936.  as  amended 
(7  U  S.C.  901  et  spq.)  (the  'RE  Act"). 
Under  the  amendment,  the  United 
States  Trade  Representative  (USTR)  is 
authorized  to  determine  which 
countries  ("eligible  countries")  are 
eligible  to  have  their  products  receive 
the  same  treatment  as  manufactured  and 
unmanufactured  products  produced  in 
the  United  States  This  notice  lists  the 
current  eligible  countries  for  RUS 
electric  and  telecommunications 
programs,  respectively  Please  refer  to 
the  Federal  Register  notice  published 
February  18,  1997.  at  62  FR  7205.  for 
additional  information  on  RUS  Buv 
American  requirements 
FOR  FURTHER  INFORMATION  CONTACT:  For 
electric  program  matters:  George 
Bagnall,  Director.  Electric  Staff  Division. 
RUS,  U.S.  Department  of  Agriculture. 
STOP  1569.  1400  Independence  Ave., 
S\V,,  Washington.  DC  20250-1569. 
Telephone  number  (202)  720-1900.  fax 
(202)  720-7491    For 
telecommunications  program  matters: 
Gerald  Nugent.  Director. 
Telecommunications  Standards 
Division,  RUS,  U.S.  Department  of 
.\gricuUure,  STOP  1598,  1400 
Independence  Ave..  S\V  ,  Washington. 
DC  20250-1598.  Telephone  number 
(202)  720-8663.  fax  (202)  720-4099. 
SUPPLEMENTARY  INFORMATION:  For 
telecommunications  program  borrowers: 
Eligible  countries  are  Canada,  Israel, 
and  Mexico. 

For  electric  program  borrowers: 
Eligible  countries  are  ■\ruba.  Austria. 
Belgium.  Canada.  Denmark.  Finland, 
France.  Germany.  Greece.  Hong  Kong 
China.  Iceland.  Ireland,  Israel,  Italy, 
Japan.  Korea.  Liechtenstein, 
Luxembourg.  Mexico,  Netherlands, 
Norvvav,  Portugal,  Singapore,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom. 

Forelectnc  and  telecommunications 
borrowers:  Eligibility  of  contracts  with 
certain  countries  mav  be  limited  by 
contract  amount  or  other  restrictions. 
Contact  RUS  for  additional  information 

The  USTR  may  at  any  time  declare 
one  or  more  additional  countries  to  be 
"eligible  countries"  for  either  electric  or 
telecommunications  borrowers.  The 
Chair  of  Technical  Standards  Committee 
"A"  (Electric)  will  be  the  point  of 
contact  for  RUS  with  respect  to  USTR 
determinations  of  eligible  countries. 


Each  RUS  borrower  is  responsible  for 
assuring  that  its  procurement  complies 
with  the  requirements  of  the  RE  Act 
"Buy  American"  provision. 

Dated:  November  8.  2001. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service  and 

Govern(X;  Rural  Telephone  Bank 

[FR  Doc.  01-28748  Filed  11-15-01;  8:45  am) 

BILUNG  CODE  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List.      I 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  17,  2001. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  9.  2001,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(66  F.R.  50397)  of  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4.  I  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government 

4.  There  are  no  known  regulatorv 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  added  to  the  Procurement 
List: 

Commodity 

Cap,  Utility.  USMC 

8405-00-NSH-lOOl 

8405-OO-NSH-1002 

840.5-0(>-\SH-1003 

8405-00-NSH-1004 

8405-00-\SH-1Q05 

8405-00-NSH-1006 

840.5-O0-NSH-1007 

8405-00-.\SH-1008 

8405-00-NSH-1009 

840,5-0(>-NSH-1010 

840,5-00-NSH-lOn 

8405-OO-NSH-1012 

8405-01-48.1-4313 

840,5-01-485-4314 

8405-01-485-4315 

8405-01-485-4316 

8405-01-185-4317 

8405-01-485-4318 

8405-01-485^299 

8405-01-485-4304 

840,5-01-485-1305 

8405-01-185-4307 

8405-01-185^308 

8405-O1-48.5-1309 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly. 

Director.  Information  Management. 

[FR  Doc.  01-28749  Filed  11-15-01:  8:45  am] 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Addition 
Corrections 

In  the  document  appearing  on  page 
51006.  FR  Doc.  01-25043.  in  the  issue 
of  October  5,  2001,  in  the  first  column 
the  Committee  published  a  notice  of 
addition  to  the  Procurement  List  of, 
among  other  things,  EcoLab  Water 
Soluble  Cleaners/Detergents,  National 
Stock  Number  (NSN)  7930-01-380- 
6404.  This  notice  is  amended  to  correct 
the  NSN  to  793CM)l-380-8404. 

In  the  document  appearing  on  page 
55635,  FR  Doc.  01-27570,  in  the  issue 
of  November  2,  2001,  in  the  second 
column  the  Committee  published  a 
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notice  of  proposed  addition  to  the 
Procurement  List  of,  among  other 
things.  Compact  Disc  Duplication  and 
Printing,  U.S.  Department  of 
Agriculture,  Beltsville,  Mar\land.  This 
notice  is  amended  to  read  Compact  Disc 
Duplication  and  Printing,  USDA/Food 
Safety  Inspection  Services.  Beltsville, 
Maryland 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  01-28750  Filed  11-15-01;  8:45  am] 

BII.UNG  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTK>n:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  17.  2001 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highwav, 
Arlington,  Virginia  22202-3259 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Sher\l  D  Kennerlv  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  and  service 
will  be  required  to  procure  the 
commodities  and  ser\-ices  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 


commodities  and  services  to  the 
Government, 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government 

3.  There  are  no  known  regulator\' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodities 

Brush,  Tooth  Brush  Style 

7920-00-900-3577  ' 

NPA  Industries  for  the  Blind,  Inc, 
Milwaukee.  Wisconsin. 
Government  Agency  GSA/General  Products 
Commodity  Center 

Mop.  Twist-Wring  and  Twist-Wring  Head. 

7920-01-448-0218 

7920-01-448-0220 

I^A:  L.C.  Industries  For  The  Blind,  Inc. 
Durham,  North  Carolina. 
Government  Agency:  GSA/General  Products 
Commodity  Center. 

Services 

Consolidated  Document  Retention 

Various  Army  Installations 

.VP/4:  Didlake.  Inc.  .Manassas,  Virginia. 
Government  Agency:  Department  of  the 

Army. 

Grounds  Maintenance 
Basewide 

Fori  Bragg.  North  Carolina 
NPA:  EmpIovTnent  Source.  Inc. 
Fayetteville.  North  Carolina. 
Government  Agency:  Department  of  the 
.\rmy.  Fort  Bragg 
lanitorial/Custodial 
Naval  Sea  Systems  Command  (NAVSEA) 

Building 
Washington  Navy  Yard,  DC 
\'PA:  Melwood  Horticultural  Training 
Center  Upper  Marlboro.  Maryland 
Government  Agency:  Department  of  the 
Navy,  NAVSEA. 
lanitorial/Custodial 
VA  Primary  Care  Clinic 
620  South  Route  31 
McHenry.  Illinois 

SPA:  The  Chicago  Lighthouse  for  People 
who  are  Blind  or  Visually  Impaired 
Chicago.  Illinois. 
Government  Agency:  Department  of  Veterans 
Affairs. 

Siieryl  D.  Kennerly. 

Director.  Information  Management. 

[FR  Doc.  01-28751  Filed  11-15-01;  8:45  am] 

BILUNG  CODE  63&3-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-475-810.  C-475-819,  A-48&-805,  C-489- 
806.  A-588-838] 

Continuation  of  Countervailing  and 
Antidumping  Duty  Orders:  Pasta  from 
Italy  and  Turkey,  and  Ciad  Steel  Plate 
From  Japan 

AGENCY:  Import  .Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
Countervailing  and  .Antidumpmg  Duty 
Orders:  Pasta  from  Italy  and  Turkey,  and 
Clad  Steel  Plate  from  Japan. 

SUMMARY:  The  Department  of  Commerce 
("the  Department),  pursuant  to 
sections  751(c)  of  the  Tariff  .Ad  of  1930. 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  counter\'ailing 
and  antidumping  duty  orders  on  certain 
pasta  ("pasta")  from  Italy  and  Turkey, 
and  the  antidumping  duty  order  on  clad 
steel  plate  from  |apan.  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
a  counter\ailable  subsidy  or  dumping  ■ 
On  November  2.  2001.  the  International 
Trade  Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  .Act. 
determined  that  revocation  of  the 
counter\ailing  and  the  antidumping 
duty  orders  on  pasta  from  Italy  and 
Turkey,  and  antidumpmg  duty  order  on 
clad  steel  plate  from  lapan  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injuri-  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (66  FR 
55697).  Therefore,  pursuant  to  751(d)(2) 
of  the  Art  and  19  CFR  351.218(f)(4),  the 
Department  is  publishing  this  notice  of 
the  continuation  of  the  counter\'ailing 
and  antidumping  dutv  orders  on  pasta 
from  Italy  and  Turkey,  and  antidumping 
duty  order  on  clad  steel  plate  from 
lapan, 

EFFECTIVE  DATE:  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  \'  Douthit.  Office  of  Policv  for 
Import  .Administration.  International 
Trade  .Administration.  US,  Department 
of  Commerce.  14th  Street  and 
Constitution  Ave.,  NW.,  Washington. 
DC  20230:  telephone  (202)  482-5050. 
SUPPLEMENTARY  INFORMATION: 


'  Final  Results  of  Expedited  Sunset  Reviens: 
Certain  Pasta  From  Italy  and  Turkey.  66  FR  51015 
(October  5.  2001).  Final  Results  of  Sunset  Re^iew: 
Countervailing  Duty  Order  on  Certain  Pasta  From 
Italy.  66  FR  51640  (Oc1ot»r  10.  2001)  Final  Results 
of  Expedited  Sunset  Re\iew:  Countervailing  Duty 
Order  on  Certain  Pasta  From  Turkey.  66  FR  51019 
(October  5.  2001).  Final  Results  of  Expedited  Sunset 
Re\iew:  Clad  Steel  Plate  From  lapan.  66  FR  51007 
(Octobers.  2001) 
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Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  codified 
at  IQCFRpart  351  (2001) 

Background 

On  lune  1,  2001.  the  Department 
initiated  (66  FR  29771),  and  the 
Commission  instituted  (66  FR  29771). 
sunset  reviews  of  the  countervailing  and 
the  antidumping  duty  orders  on  pasta 
from  Italy  and  Turkey,  and  antidumping 
duty  order  on  clad  steel  plate  from 
lapan  pursuant  to  section  751(c)  of  the 
Act.  As  a  result  of  these  reviews,  the 
Department  found  that  revocation  of  the 
countervailing  and  antidumping  dutv 
orders  would  be  likely  to  lead  to 
continuation  nr  recurrence  of  a 
countervailable  subsidy  or  dumping, 
and  notified  the  Commission  of  the 
magnitude  of  the  margins  likely  to 
prevail  were  the  orders  revoked. ^ 

On  November  2.  2001.  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  countervailing  and  antidumping 
duty  orders  on  pasta  from  Italy  and 
Turkey,  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
iniury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. ' 

Scope  of  Orders 

Italy  and  Turkey:  Pasta 

The  scope  of  the  order  covers 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastasis,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white  Pasta  covered  bv  this 
order  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions.  Excluded  from  the  order  on 
pasta  from  Turkey  and  Italy  are 


•  Final  Hpsults  ol  Expeditfd  Sunsft  Hfviews: 
Certain  Pasta  From  Italy  and  Turkey.  66  FR  5101 5 
(October  5.  2001).  Final  Fesults  of  Sunset  Hpyiew 
Counlenailing  Duty  Order  on  Certain  Pasta  From 
Italy.  66  FR  51M0  (October  10.  2001).  Final  Results 
of  Expedited  Sunset  fleiipiv  Countenailing  Duty 
Order  on  Ortain  Pasta  From  Turkey.  66  FR  51019 
(October  5.  2001)  Final  Results  of  Expedited  Sunset 
Review  Clad  Steel  Plate  From  lapan.  66  FR  51007 
(Octobers.  2001). 

'  .See  I  JSm:  Publication  3462.  (October  2001), 
Investigations  Nos  701-TA-365-3b6  (Review)  and 
731-TA-734-735  (Review)(66  FR  55697). 


refrigerated,  frozen,  or  canned  pastas,  as 
well  as  all  forms  of  egg  pasta,  with  the 
exception  of  non-egg  dry^  pasta 
containing  up  to  two  percent  egg  white. 
Excluded  from  the  order  on  pasta  from 
Italy  are  imports  of  organic  pasta  from 
Italy  that  are  accompanied  by  the 
appropriate  certificate  issued  by  the 
Istituto  Mediterraneo  Di  Certificazione 
C'lMC").  by  Bioagricoop  Scrl,  by  QC&I 
International  Services,  by  Ecocert  Italia, 
by  the  Conzorzio  per  il  Controllo  dei 
Prodotti  Biologici,  or  by  the 
Associazione  Italiana  per  I'Agricoltura 
Biologica. 

The  subject  merchandise  is  currently 
classifiable  under  subheading 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  our  written 
description  of  the  scope  of  these  orders 
is  dispositive. 

japan:  Clad  Steel  Plate 

The  scope  of  the  order  is  all  clad  steel 
plate  of  a  width  of  600  millimeters 
("mm  ")  or  more  and  a  composite 
thickness  of  4.5  mm  or  more.  Clad  steel 
plate  is  a  rectangular  finished  steel  mill 
product  consisting  of  a  layer  of  cladding 
material  (usually  stainless  steel  or 
nickel)  which  is  metallurgically  bonded 
to  a  base  or  backing  of  ferrous  metal 
(usually  carbon  or  low  alloy  steel) 
where  the  latter  predominates  by 
weight.  Cladding  is  the  association  of 
layers  of  metals  of  different  colors  or 
natures  by  molecular  interpenetration  of 
the  surfaces  in  contact.  This  limited 
diffusion  is  characteristic  of  cl^d 
products  and  differentiates  them  from 
products  metalized  in  other  manners 
[i.e.,  by  normal  electroplating).  The 
various  cladding  processes  include 
pouring  molten  cladding  metal  onto  the 
basic  metal  followed  by  rolling:  simple 
hot-rolling  of  the  cladding  metal  to 
ensure  efficient  welding  to  the  basic 
metal:  any  other  method  of  deposition 
of  superimposing  of  the  cladding  metal 
followed  by  any  mechanical  or  thermal 
process  to  ensure  welding  (i.e., 
electrocladding],  in  which  the  cladding 
metal  (nickel.  Chromium,  etc)  is 
applied  to  the  basic  metal  by 
electroplating,  molecular 
interpenetration  of  the  surfaces  in 
contact  then  being  obtained  by  heat 
treatment  at  the  appropriate  temperature 
with  subsequent  cold  rolling.  See 
Harmonized  Commodity  Description 
and  Coding  Svstem  Explanatory  Notes, 
Chapter  72,  General  Note  (IV)(C}(2)(e). 
Stainless  clad  steel  plate  is 
manufactured  to  American  Society  for 
Testing  and  Materials  ("ASTM")  ' 
specifications  A263  (400  series  stainless 


types)  and  A264  (300  series  stainless 
types).  Nickel  and  nickel-base  alloy  clad 
steel  plate  is  manufactured  to  ASTM 
specification  A265.  These  specifications 
are  illustrative  but  not  necessarily  all- 
inclusive.  Clad  steel  plate  within  the 
scope  of  this  order  is  classifiable  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  7210.90.10.00. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  these  orders  is  dispositive. 

Defenrji/jafions 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  the  countervailing 
and  antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 
or  dumping,  and  material  injury,  to  an 
industry  in  the  United  States,  pursuant 
to  section  751(d)(2)  of  the  Act,  the 
Department  hereby  orders  the 
continuation  of  the  counterv-ailing  and 
antidumping  duty  orders  on  pasta  from 
Italy  and  Turkey,  and  the  antidumping 
duty  order  on  clad  steel  plate  from 
Japan,  The  effective  date  of  continuation 
of  these  orders  will  be  the  date  of 
publication  in  the  Federal  Register  of 
this  notice  of  continuation.  Pursuant  to 
section  751(c)(2)  of  the  Act.  the 
Department  intends  to  initiate  the  next 
five-year  review  of  these  orders  not  later 
than  October  2006, 

Dated:  November  9,  2001. 
Faryar  Shirzad, 

Assistant  Secretary-  for  Import 

Administration. 

(FR  Doc.  01-28757  Filed  11-15-01:  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Germany;  Notice  of 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  Pursuant  to  Final  Court 
Decision 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  amended  final  results 
of  administrative  reviews  pursuant  to 
final  Court  decision. 


SUMMARY:  The  United  States  Court  of 
International  Trade  and  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  have  affirmed  the  Department  of 
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Commerce's  final  remand  results  Thereof  From  France,  et  al.:  Final  interest  for  INA's  credit  and  inventory 

affecting  final  assessment  rates  for  the  Results  of  Antidumping  Duty  carrving  costs  from  COP  and  adjusted 

administrative  reviews  of  the  Administrative  Reviews.  Portia]  the  profit  calculation  for  the  differences 

antidumping  duty  orders  on  antifriction  Termination  of  Administrative  Reviews,  between  sales  COP  and  constructed 

bearings  (other  than  tapered  roller  and  Revocation  in  Part  of  .Antidumping  value  COP:  applied  a  tax-neutral 

bearings)  and  parts  thereof  from  Duty  Orders.  60  FR  10900  (February  28.  methodologv  in  computing  the  \'AT 

Germany.  The  classes  or  kinds  of  1995)  These  final  results  were  amended  adjustment  for  all  three  respondents; 

merchandise  covered  by  these  reviews  on  February  2g,  1995.  June  13.  1995.  denied  the  indirect  selling  expense 

are  ball  bearings  and  parts  thereof.  and  September  26,  1995  (see  60  FR  adjustment  to  FMV  for  FAG's  negative 

cylindrical  roller  bearings  and  parts  10967,  60  FR  31142.  and  60  FR  49568.  billing  adjustments,  post-sale  price 

thereof,  and  spherical  plain  bearings  respectively).  The  classes  or  kinds  of  adjustments,  and  third-party  discounts; 

and  parts  thereof.  The  period  of  review  merchandise  covered  by  these  reviews  allowed  a  direct  adjustment  to  FM\'  for 

is  May  1,  1992.  through  April  30.  1993,  are  ball  bearings  and  parts  thereof  (BBs).  SKF's  rebate  two;  and  explained  the 

As  there  is  now  a  final  and  conclusive  cylindrical  roller  bearings  and  parts  circumstances  under  which  we  will 

court  decision  in  this  case,  we  are  thereof  (CRBs).  and  spherical  plain  applv  the  regulation  regarding 

amending  our  final  results  of  reviews  bearings  and  parts  thereof  (SPBs).  A  reimbursement  of  antidumping  duties  in 

and  we  will  instruct  the  Customs  domestic  producer,  the  Torrington  ESP  situations. 

Ser\'ice  to  liquidate  entries  subject  to  Company,  and  a  number  of  respondent  On  September  29  199^theCIT 

these  reviews.  interested  parties  challenged  the^final  affirmed  the  Department's  Final  Results 

EFFECTIVE  DATE:  November  1 6.  2001 .  ^^^^^^  j"  ^^e  United  Staes  Court  of  ^^  Redetermination  on  Remand  (Slip 

FOR  FURTHER  INFORMATION  CONTACT:                    i  '?5i°i'l/   i   [^        c  V      «7      i^n        a  Op   97-141). 

i-.v        .1,        V4LD         Ar-./r-^m          In  INA  Walzlager  Schaeffler  KG.  and  ^  ' 

Kat,a  Kravetsky  or  Mark  Ross.  AD/C\T)  j^^  g^^      Companv.  Inc  .  F.AG  One  respondent.  SKF.  appealed  two 

Enforcement  3,  Import  Administration,  i^^g^ifischer  Georg  Scbafer  AG.  FAG  'ssues,  the  Department  s  denial  of  SKFs 

^ternational  Trade  Admmistration^  Bearings  Corporation.  SKF  USA  Inc..  b'Hing  adjustment  two  and  cash 

US.  Departmen  of  Commerce.  14th  ^„  ^  5^  ^^^^^  ^^   ^.^^.^^^  5^^,^^  g^,  ^  discounts,  to  the  Court  of  Appeals  for 

Sri-^      °^  onl'on     r"w^'  ^00.  Supp.  251  (CIT  1997).  the  CIT  ordered  the  Federal  Circuit  (CAFC). 

rs^-iVTs""'                   '■  *'^'P^°"'  ^^°^^  the  Department  to  make  methodological  On  June  10.  1999.  the  CAFC  agreed 

changes  and  to  recalculate  the  that  the  Department  properlv 

SUPPLEMENTARY  INFORMATION:  antidumping  margins  for  INA.  FAG,  and  disallowed  SKF's  billing  adjustment  two 

The  Applicable  Statute  SKF,  Specifically,  the  CIT  ordered  the  and  cash  discounts  because  the  claimed 

iT„i„-.  ^4V,„„  .;.„  „^;^.,.„^   .,11  Department. /nfer  ay/a.  to  make  the  adjustmenfs  were  not  limited  to 

Unless  otherwise  indicated,  all  f„ii„..,i ^u-.^ ,  i_      j            l      .l                 r  l 

^i.o»,-«r,o  4^  fU^To^ff  A^    /-mon  „  toUovnng  Changes:  merchandise  within  the  scope  of  the 

^^rn/d  ,,he  Ar^^r^SfpUt^^^^^                    ^^'  ^^^"^^  '"'P"*'^^  '"^^^'^^^  ^°'  ^^^''  antidumping  dutv  order,  S&  USA  Inc. 

Zt^sinn  ?n  Pff^  ToTltlX    .1  "^^^'^  "'^P""^"^  ^^  '"^•^"'°'^-  '^'''^  «"^  SKF  GmbH  V   US..  180  F  3d  1370 

?QaV   n  /dH^tfr^mli  nrhf^^l  '^F''''''  ^"^  ^°^^  of  production  (COP);  (Fed  Cir  1999),  This  decision  was  not 

1994.  In  addition,  unless  otherwise                  (2)  Adjust  the  profit  calculation  for  acDealed 

indicated,  all  citations  to  the  INA  for  the  differences  between  sales  a    .u              r     .      j          1     • 

Department  of  Commerce's  (the  cOP  and  constnicted  value  COP;  '^'  ^^^"^  "  '  ^"^1  ^^  conclusive 

Department's)  regulations  are  to  the                  (3)  Applv  a  tax-neutral  amount  ^"""^  decision  in  this  action,  we  are 

regulations  as  codified  at  19  CFR  part  methodologv  in  computing  the  value-  amending  our  final  results  of  review  m 

353  (1995)  added  tax  (VAT)  adjustment;  ]^''  "^^'<"'  ^"'^  ^'^  will  instruct  the 

BarkomunH                                                           (4)  Denv  the  adjustment  to  foreign  (Customs  Senice  to  liquidate  entries 

DacKgrouna  ^^^^^  ^^^^^  ^^^,^  ^^^  ^^^.^  negative  ^"^'^' '°  these  reviews 

On  February  28   1995.  the  Department  billing  adjustments,  post-sale  price  Amendment  to  Final  Results 

published  its  final  results  of  adjustments,  and  third-partv  discounts. 

administrative  reviews  of  the                          (5)  Allow  a  direct  adjustment  to  FMV  Pursuant  to  section  516A(e)  of  the 

antidumping  duty  orders  on  antifriction  for  SKF's  rebate  two;  and  Act.  we  are  now  amending  the  final 

bearings  (other  than  tapered  roller                   (6)  Explain  the  circumstances  in  resuhs  of  the  administrative  reviews  of 

bearings)  and  parts  thereof  from  France,  which  the  Department  will  apply  the  the  antidumping  duty  orders  on 

Germany.  Italy.  Japan.  Singapore.  reimbursement  regulation  in  exporter's-  antifriction  bearings  (other  than  tapered 

Sweden.  Thailand,  and  the  United  sales-price  (ESP)  situations,  roller  bearings)  and  parts  thereof  from 

Kingdom,  covering  the  period  May  1,              On  June  3.  1997.  the  Department  Germany  for  the  period  May  1.  1992. 

1992,  through  April  30,  1993.  See  submitted  the  recalculated  results  through  April  30.  1993  The  revised 

Antifriction  Bearings  (Other  Than  consistent  with  the  CIT's  remand  order  weighted-average  percentage  margins 

Tapered  Roller  Bearingsl  and  Parts  The  Department  deducted  imputed  are  as  follows: 

Company  BBs         CRBs        SPBs 

INA  Walzlager  Schaeffler  KG  26  62         9  72  (') 

FAG  Kugelfischer  Georg  Schafer  AG  _ 1       9  38        12  32        14  46 

SKF  GmbH  14  48  9  97        2135 

'  No  shipments  during  the  penod  of  review 


Assessment  Rates 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all 


appropriate  entries.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  listed  above  For 


companies  covered  by  these  amended 
results,  the  Department  will  issue 
appraisement  instructions  to  the 
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Customs  Service  after  publication  of 
these  amended  final  results  of  reviews. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  November  2.  2001. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 

Administration 

IFR  Doc  01-28758  Filed  11-15-01:  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-791-aiO) 

Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Rolled  Cartx)n  Steel  Flat 
Products  From  South  Africa 

agency:  Import  Administration, 
International  Trade  Administration 
Department  of  Commerce 
ACTKDN:  Notice  of  amended  final 
affirmative  countervailing  duty 
investigation. 

SUMMARY:  On  October  3,  2001.  the 

Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  final  affirmative 
determination  in  the  counter\ailing 
duty  investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from  South 
Africa.  The  Department  is  now 
amending  its  final  affirmative 
determination  to  correct  a  ministerial 
error  in  the  calculations  The  amended 
final  subsidy  rates  are  listed  below  in 
the  "Subsidy  Rates"  section  of  this 
notice. 

EFFECTIVE  DATE:  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sally  C.  Gannon  at  (202)  482-0162, 
Mark  Hoadley  at  (202)  482-0666,  or 
Julio  Fernandez  at  (202J  482-0190. 
Office  of  AD/CVT)  Enforcement  VHI. 
Group  111,  Import  Administration, 
International  Trade  Administration, 
US.  Department  of  Commerce,  Room 
7866.  14th  Street  and  Constitution 
Avenue,  N\V..  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Departments  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 


Background 

On  October  3.  2001,  the  Department 
published  its  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Rolled' Carbon  Steel  Flat 
Products  from  South  Africa,  66  FR 
50412  (October  3.  2001).  On  October  3, 
2001,  Saldanha  Steel  Ltd.  (Saldanha 
Steel),  one  of  three  respondents  in  this 
investigation,  submitted  comments  to 
the  Department  alleging  two  ministerial 
errors  in  the  calculation  of  the 
combined  Saldanha  Steel/Iscor  Ltd. 
(Iscor)  countervailable  subsidy  rate 
(Iscor  is  another  respondent  in  this 
investigation).  Specifically,  Saldanha 
Steel  contends  that  the  Department 
made  ministerial  errors  in  calculating 
the  benefit  from  loan  guarantees 
provided  by  the  Industrial  Development 
Corporation  (IDC),  and  in  calculating 
the  benefit  from  the  Findevco  Ltd,  loan. 
On  October  9,  2001,  petitioners  in  this 
investigation  rebutted  Saldanha  Steel's 
allegations  by  stating  that  they  did  not 
relate  to  errors  of  a  ministerial  nature. 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  certain  hot-rolled  carbon 
steel  flat  products  of  a  rectangular 
shape,  of  a  width  of  0.5  inch  or  greater, 
neither  clad,  plated,  nor  coated  with 
metal  and  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers),  regardless  of 
thickness,  and  in  straight  lengths,  of  a 
thicltness  of  less  than  4.75  mm  and  of 
a  width  measuring  at  least  10  times  the 
thickness.  Universal  mill  plate  [i.e.,  flat- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  150  mm.  but  not  exceeding 
1250  mra,  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief)  of  a  thickness  not  less 
than  4.0  mm  is  not  included  within  the 
scope  of  this  investigation. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium).  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 


contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387.  A514.  A517, 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/ American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  allov  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507) 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings:  7208.10.15.00, 
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7208.10.30.00.  7208.10.60.00. 
7208.25.30.00.  7208.25.60.00. 
7208.26.00.30.  7208.26.00.60, 
7208,27.00.30.  7208.27.00.60, 
7208.36.00.30.  7208,36  00.60. 
7208.37.00.30.  7208.37.00.60. 
7208.38.00.15.  7208.38.00.30. 
7208.38.00.90,  7208.39.00.15. 
7208.39.00.30.  7208.39.00.90. 
7208.40.60.30,  7208.40.60.60. 
7208.53.00.00.  7208.54  00.00. 
7208.90.00.00.  7211.14.00.90. 
7211.19.15.00.  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00. 
7211.19.60.00.  7211.19.75.30. 
7211  19.75.60.  and  7211.19.75.90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  investigation, 
including  vacuum  degassed  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
mav  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90. 
7226.11.10.00,  7226.11.90.30. 
7226.11.90.60,  7226.19.10.00, 
7226,19.90.00.  7226.91.50.00. 
7226.91.70.00.  7226.91.80.00.  and 
7226.99.00.00.  Subject  merchandise 
mav  also  enter  under  7210  70.30.00, 
7210.90.90.00.  7211  14.00.30. 
7212.40.10.00.  7212  40.50.00.  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  jmd  U.S.  Customs 
purposes,  the  Department's  wTitten 
description  of  the  merchandise  under 
investigation  is  dispositive 


Amended  Final  Determination 

Saldanha  Steel's  first  allegation  is  that 
we  made  a  ministerial  error  in  our 
calculation  of  the  benefit  from  loan 
guarantees  provided  by  the  IDC  by 
calculating  the  difference  between  the 
IDC's  guarantee  fee  and  a  commercial 
guarantee  fee.  as  well  as  the  difference 
between  the  actual  interest  rate  and  a 
commercial  interest  rate  for  an 
unguaranteed  loan  We  disagree.  We 
believe  that  Saldanha  Steels  allegation 
constitutes  an  argument  with  the 
Department's  methodology  in 
calculating  the  benefit  from  these  loan 
guarantees,  rather  than  a  ministerial 
error.  Section  351  224(0  of  the 
Department's  regulations  defines  a 
ministerial  error  as  "an  error  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretar\-  considers 
ministerial."  19  CFR  351.224(f). 
Saldanha  Steel  s  disagreement  with  our 
method  for  calculating  the  benefit  from 
the  guarantee  program  does  not 
constitute  an  allegation  of  an 
"unintentional  error  "  The  Department 
intentionally  used  the  formula 
described  above,  as  well  as  an 
unguaranteed  commercial  loan 
benchmark,  in  calculating  the  amount  of 
the  benefit.  See  Memorandum  from 
Joseph  Spetrini  to  Faryar  Shirzad, 
Regarding  Issues  and  Decision 


Memorandum  m  the  Final  Affirmative 
Counter\-ailing  Duty  Determination 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  South  Africa  (September 
21.  2001).  at  17.  Likewise,  the 
Department  explicitly  and  intentionallv 
rejected  the  use  of  Saldanha  Steel's 
actual  loans  as  possible  benchmarks.  Id., 
at  8 

Saldanha  Steels  second  allegation  is 
that  we  made  a  ministerial  error  in  our 
calculation  of  the  benefit  from  the 
Findevco  Ltd  loan  Saldanha  Steel 
claims  that  the  Department  verified  that 
It  made  actual  and  scheduled  interest 
payments  before  2003  on  the  loan  it 
received  from  Findevco  Ltd..  which 
loan  was  determined  to  be 
counter\'ailable  by  the  Department,  and 
that  such  interest  payments  were 
omitted  from  the  calculation.  We  agree 
that  this  omission  constitutes  a 
ministerial  error  within  the  meaning  of 
section  351.224(f)  of  the  Department's 
regulations.  We  have,  therefore, 
corrected  our  calculation  to  include 
these  pa>Tnents 

This  correction  resulted  in  the  total 
combined  counter\ailable  subsidv  rate 
attributable  to  Saldanha  Steel  and  Iscor 
decreasing  from  6.37  percent  ad 
valorem  to  5.76  percent  ad  valorem 
Because  the  "all  others"  rate  is  based  on 
the  combined  Saldanha  Steel  and  Iscor 
rate,  the  correction  also  results  in  an 
identical  change  in  the  "all  others"  rate. 

Subsidv  Rates 


Producer/exporter 


Subsidy  rate 


Saldanha  Steel/Iscor „ 1  5  76  %  Ad  Valorem. 

All  Others '  5  76  °c  Ad  Valorem. 


This  determination  is  issued  and 
published  pursuant  to  section 
351.224(e)  of  the  Department's 
regulations. 

Dated:  November  8.  2001. 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-28756  Filed  11-15-01;  8:45  am] 

BILLING  CODE  351(M)S-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request — Custonier  Satisfaction 
Surveys  (Fast  Track  Recall  Survey, 
Ombudsman  Survey,  State  Partner 
Survey,  Hotline  Survey,  and 
Clearinghouse  Survey) 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U  S  C. 
Chapter  35).  the  Consimier  Product 
Safety  Commission  (CPSC)  requests 
comments  on  proposed  sun-eys  to 
determine  customers'  level  of 
satisfaction  with  existing  services.  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 


before  requesting  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  lanuarv-  15   2002. 
ADDRESSES:  Written  comments  should 
be  captioned  "Customer  Satisfaction 
Sur\eys'  and  mailed  to  the  Office  of  the 
Secretary-.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207,  or 
delivered  to  the  attention  of  that  office. 
room  419.  North  Tower.  4330  East-West 
Highway.  Bethesda.  Maryland.  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretar*'  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  rpsc- 
os^cpsc.gov 

FOR  FURTHER  INFORMATION  CONTACT:  F(ir 
information  about  the  proposed 
collection  of  information,  or  to  obtain  a 
copy  of  the  questions  to  be  used  for  this 
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(  olloction  of  information,  call  or  write 
Linda  L  Giatz,  management  and 
program  anaivst,  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207; 
(301)  504-0416.  Ext.  2264. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Thi:^  request  for  clearance  of  several 
[ildnii-ni  customer  satisfaction  survevs  is 
in  response  to  the  Government 
Ppfformancp  and  Results  Act  (GPRA)- 
related  evaluations  of  service  quality 
and  customer  satisfaction.  "Customers" 
of  CPSC  include  any  individual  or 
entity  interested  in  or  affected  by  agency 
activities.  These  would  include,  but  not 
he  limited  to.  (1)  Consumers 
telephoning  the  Hotline  to  report 
product-related  incidents,  or  to  receive 
information:  (2)  consumers,  industry 
members,  or  others  contacting  the 
National  iniury  Information 
Clearinghouse  for  information:  (3)  State 
representatives  who  work  with  CPSC  on 
cooperative  programs:  (4)  firms  using 
CPSC's  Fast-Track  Product  Recall 
Program  to  report  and  simultaneously 
propose  satisfactory  product  recall 
plans;  and  (5)  small  businesses  that 
have  sought  information  or  assistance 
from  the  CPSC's  small  business 
iinhudsman. 

The  informatum  will  be  used  bv  the 
CPSC  Office  of  Planning  and  Evaluation 
to  prepare  sections  of  the  agencv's 
annual  performance  report  (required  by 
ihr  (;PRA).  This  information  will 
[in  ivide  measures  of  the  quality  and 
etf(<(  tiveness  of  agency  efforts  related  to 
three  goals  in  its  strategic  plan 
(informing  the  public,  industrv  services, 
and  customer  satisfaction).  If  this 
information  is  not  collected,  the 
Commission  would  not  have  useful 
measures  of  its  effectiveness  in 
providing  useful  services  to  consumers 
and  others,  and  information  necessary 
to  guide  program  development  would 
not  be  available 

B.  Estimated  Burden 

Th»'  sur\e\ s  will  be  conducted  bv  in- 
house  staff  through  telephone  or  in 
writing  bv  (1)  Customer  service  f(jllow- 
up  queries  with  samples  of  telephone 
Hotline  callers.  (2)  sur\'eying  a  sample 
of  firms  using  the  Fast-track  Product 
Recall  Program  to  assess  their  views  and 
suggestions  for  improvements  in  the 
service  aspects  of  the  program,  and  (3) 
conducting  mail  survevs  of  state 
partners  and  samples  of  customers  of 
the  .National  Injury  Information 
Clearinghouse.  Fewer  than  5  customer 
survevs  or  information  ( ollectinn 


activities  a  year  would  be  conducted 
using  this  clearance. 

The  Commission  staff  estimates  the 
number  of  annual  respondents  to  be 
about  1,504.  Among  the  anticipated 
sources  and  annual  respondents  are: 

Hotline  .i 1.000 

National  I    lniur\'      Information 

Clearinghouse :iOO 

Small  Businesses  50 

State  Partners  54 

Fast   Track   Product   Recall    Pro- 
gram ..+ 100 

•  1 .504 

The  average  time  needed  for  each 
respon.se  is  estimated  at  3.5  minutes. 
Thus,  the  annual  time  burden  would  be 
about  5.264  (3.5  x  1,504)  minutes  or  88 
hours.  Using  $13.50  an  hour  (the 
average  hourly  wage  for  all  private 
industry  workers,  according  to  the  2000 
edition  of  the  Statistical  Abstract  of  the 
U.S.)  times  88  hours,  the  cost  would  be 
negligible  (a  total  of  about  Si, 188  per 
year). 

C.  Requests  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  surveys.  The 
Commission  specifically  seeks 
information  relevant  to  the  following 
topics: 

— Whether  the  surveys  described  above 
are  necessary  for  the  proper 
performance  of  the  Commission's 
functions,  including  whether  the 
information  would  have  practical 
utility; 

— Whether  the  estimated  burden  of  the 
proposed  collections  of  information 
are  acqurate; 

—Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  \ovember  9,  2001. 
Todd  Stevenson, 

Acting  Sucrt'tan:  Consumer  Product  Safety 

Commission. 

IFR  Doc.  01-28685  Filed  11-15-01;  8:45  ami 

BILLING  CODE  6355-01 -P 


action:  Correction  notice. 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


summary:  On  November  1.  2001.  a  60- 
day  notice  inviting  comment  from  the 
public  was  inadvertently  published  for 
the  "High  School  Equivalency  Program 
(HEP)  and  College  Assistance  Migrant 
Program  (C.\MP)"  in  the  Federal 
Register  (Volume  60,  Number  212) 
dated  November  1.  2001.  This 
information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collection  (1890- 
0001).  Therefore,  this  notice  amends  the 
public  comment  period  for  this  program 
to  30  days.  The  Leader.  Regulatorv 
Information  Management,  Office  of  the 
Chief  Information  Officer,  hereby  issues 
a  correction  notice  on  the  submission 
for  OMB  review  as  required  bv  the 
Paperwork  Reduction  Act  of  1995.  Since 
an  incorrect  public  notice  was 
published  on  November  1.  the 
Department  of  Education  is  correcting 
the  end  date  to  the  30  days  as  required 
for  discretionary  grants  instead  of  60 
days. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17.  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen'_F._Lee@OMB.EOP. GOV.  Requests 
for  copies  of  the  proposed  information 
collection  request  may  be  accessed  from 
http://edics\veb.ed.gov.  or  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education.  400  Maryland  Avenue, 
SW,  Room  5624.  Regional  Office 
Building  3.  Washington,  DC  20202-4651 
or  should  be  electronically  mailed  to  the 
Internet  address 

OCIO_IMB_Issues@ed.gov,  or  should  be 
faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Axt  at  (540)  776-7742. 

DhIi'iI:  November  9,  2001. 
John  Tressler. 

Li^adfr.  Ri-gulaton  Information  Management 
Croup.  Office  of  the  Chief  Information  Officer. 
IFR  Dor  01-28686  Filed  1 1-15-01:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CPDA  No.:  84.004D] 

Desegregation  of  Public  Education- 
Equity  Assistance  Center  (EAC) 
Program  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2002 

Puqjose  of  Program:  To  award  grants 
(cooperative  agreements)  to  operate 
regional  equity  assistance  centers  to 
provide  technical  assistance  and 
training,  at  the  request  of  school  boards 
and  other  responsible  governmental 
agencies,  on  issues  related  to  equity  in 
education  to  ensure  that  all  children, 
regardless  of  race,  gender,  or  national 
origin,  have  equal  access  to  quality 
education  and  the  opportunity  to 
develop  high  academic  skills  in  reading, 
math,  and  other  core  subject  areas. 

Eligible  Applicants:  A  public  agency 
(other  than  a  State  educational  agency 
or  a  school  board)  or  private,  non-profit 
organization. 

Deadline  Date  for  Transmittal  of 
Applications:  December  31.  2001. 

Deadline  Date  for  Intergovernmental 
Review:  March  1.  2002. 

Applications  Available:  November  16. 
2001. 

Available  Funds:  $7,344,000. 

Estimated  Range  of  Awards.  $300,000 
to  $1 .000.000  per  year. 

Estimated  Average  Size  of  Awards: 
$730,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81.  82. 
85  and  86,  except  that  34  CFR  75.232 
does  not  apply  to  grants  under  34  CFR 
parts  272;  and  (b)  the  regulations  for  this 
program  in  34  CFR  parts  270  and  272. 

Priorities 

Invitational  Priorities:  While 
applicants  may  propose  any  project 
within  the  scope  of  34  CFR  272.10,  the 
Equity  (Desegregation)  Assistance 
Center  Program  regulations,  pursuant  to 
34  CFR  75.105  (c){l)  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities  related  to  the 
overall  goal  of  higher  academic 
achievement  for  all  students.  However, 
an  application  that  meets  one  or  more 
of  the  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  the  other  applications. 

Invitational  Priority  1 — Projects  that 
will  give  priority  to  assisting  public 


school  districts  to  maintain  or  advance 
the  desegregation  of  their  schools  in  a 
manner  that  will  result  in  higher 
achievement  in  reading,  mathematics, 
and  other  core  subjects. 

Invitational  Priority  2 — Projects  that 
will  give  priority  to  assisting  public 
school  districts  to  promote  equity  in 
education  by  ensuring  access  to 
qualified  teachers,  quality  instruction. 
and  challenging  curricula,  in  order  to 
help  students  meet  high  standards  of 
achievement. 

Invitational  Priority  3 — Projects  that 
will  use  effective  methods  to  assess  the 
impact  of  the  program  on  schools,  and 
particularly  on  student  achievement 

Invitational  Priority  4 — Projects  that 
will  give  priority  to  supporting  public 
school  choice  by  assisting  public  school 
districts,  public  charter  schools  and 
public  chartering  agencies  to  identifv'. 
design  and  implement  sound  policies 
and  practices  related  to  student 
recruitment,  admissions,  and  selection 
that  provide  all  students  with  equitable 
access  to  magnet  schools,  charter 
schools,  and  other  public  school 
options. 

For  Applications  or  Information 
Contact  Sandra  H.  Brown,  U.  S. 
Department  of  Education,  400  Marvland 
Avenue.  SW.  Room  3C122. 
Washington.  DC  20202-6140 
Telephone  (202)  260-2638.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (eg  .  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  from  the  contact  person  listed  in 
the  preceding  paragraph 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Docxmient  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisla  tion  /FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  any  questions 
about  using  PDF.  call  the  U.S. 
Government  Printing  Office  (GPO).  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 


Note;  The  official  version  of  this  document 
1^  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index  html 

Program  Authority:  42  U.S.C.  2000t- 
20O0C-2.  2000C-5 

Dated:  November  14,  2001. 
Susan  B.  Neuman. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

(FR  Dor   01-28875  Filed  11-16-01,  8:45  am) 
BtLUNG  COOe  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos:  84.031S.  84.031A.  84.031T, 
84.031  N.  84.031  W] 

Office  of  Postsecondary  Education: 
Devetoping  Hispanic-Serving 
Institutions,  Strengtf>ening  Institutions, 
Anrterican  Indian  Tribally  Controlled 
Colleges  and  Universities,  and  Alaska 
Native  and  Native  Hawaiian-Serving 
Institutions  Programs:  Notice  Inviting 
Participants  to  Pre-Application 
Tectinical  Assistance  Workshop  for 
Prospecth^e  Fiscal  Year  (FY)  2002 
Applicants 

summary:  The  Department  of  Education, 
Office  of  Postsecondar\'  Education,  will 
conduct  a  technical  assistance 
workshop  for  prospective  applicants  for 
funding  under  the  follovNinp  programs: 
The  Developing  Hispanic-.SerMng 
Institutions  (HSI)  Program,  authorized 
under  Title  V  of  the  Higher  Education 
Act  of  1965.  as  amended  (HEA);  and  the 
Strengthening  Institutions  Program. 
American  Indian  Tribally  Controlled 
Colleges  and  Universities,  and  Alaska 
Native  and  Native  Hawaiian-Ser\'ing 
Institutions  Programs  authorized  under 
Title  III.  Part  A  of  the  HEA.  At  this 
workshop.  Department  staff  will  assist 
prospective  applicants  in  preparing 
individual  development,  cooperative 
arrangement  and  planning  grant 
applications  under  the  Title  III.  Part  A 
programs:  and  in  preparing  individual 
development  and  cooperative 
arrangement  grant  applications  under 
the  HSI  program  Additionally, 
assistance  will  be  provided  in  preparing 
eligibility  data.  Department  staff  also 
will  provide  budget  information  as  well 
as  deal  with  project  design  issues 

The  Department  is  holding  this 
workshop  to  give  early  assistance  to 
potential  applicants  even  though  we 
have  not  yet  received  appropriations  for 
these  programs  or  officially  announced 
a  closing  date  for  receipt  of  applications. 
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SUPPLEMENTARY  INFORMATION:  The 

technical  assistance  workshop  will  be 
held  as  follows; 

Date:  Wednesday.  December  5.  2001. 

Time:  8:30  am-^:.10  pm. 

Location:  University  of  the  District  of 
Columbia.  4200  Connecticut  Ave.,  NW. 
Building  41  A03  Auditorium, 
Washington,  DC  20008. 

Contact:  Cynthia  Belton. 

E-mail:  cbelton@firebirds.udc.edu. 

Fax:  202-274-5304  Cvnthia  Belton. 

Telephone:  202-274-5100. 

The  contact  person  at  the  hosting 
institution  listed  previously  serves  as  an 
emergency  contact  in  the  event  that 
anyone  needs  to  reach  a  workshop 
attendee  during  the  workshop.  We  ask 
that  this  individual  be  contacted  only  in 
an  emergency  Please  contact  the 
Department  of  Education  contact 
persons  cited  under  FOR  FURTHER 
INFORMATION  CONTACT  if  you  have  any 
questions  about  the  details  of  the 
meeting  You  will  need  to  pre-register  at 
our  web  site  cited  under  FOR  FURTHER 
INFORMATION  CONTACT;  however,  there  is 
no  registration  fee. 

As<iistancp  to  Individuals  With 
Disabilities  at  the  Technical  Assistance 
Workshop 

The  technical  assistance  workshop 
site  IS  accessible  to  individuals  with 
disabilities.  If  you  will  need  an  auxiliary 
aid  or  service  to  participate  in  the 
workshop  [eg.,  interpreting  service, 
assistive  listening  device  or  materials  in 
an  alternative  format),  notify  the  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  at  least  two  weeks 
before  the  scheduled  workshop  date. 
Although  we  will  attempt  to  meet  a 
request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it, 

FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  B  Collins,  Title  III,  Part  A  Team 
Leader  or  Carnisia  Proctor.  Title  V- 
Developing  Hispanic-Serving 
Institutions  Program,  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  1990  K  Street. 
NW..  6th  Floor,  Room  6049. 
Washington,  DC  20202-5335. 
Telephone  number:  (202)  502-7777  for 
Mrs.  Collins,  and  (202)  502-7606  for 
Ms.  Proctor,  or  via  Internet: 
darlene  collins@ed.gov 
carnisia.proctor@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Registration  information  and  the 
registration  form  for  the  technical 


assistance  workshop  will  be  posted  on 
the  internet  at  the  following  sites: 

For  Title  III — http:/ /www.ed .gov/ 
offices/OPE/HEP/idu  es/title3a 

For  Title  V — http://www.ed.gov/hsi 
Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT, 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedHegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  dcKument  published  in  the  Federal 
Register,  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html 

Program  Authority;  20  U.S.C.  1057-1059d. 

iioi-no.3g. 

Dated:  November  13.  2001. 
Maureen  A.  McLaughlin, 

Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondary  Education. 
[FR  Doc.  01-287.30  Filed  1 1-15-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
Condon  Wind  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  enter  into 
power  purchase  and  transmission 
service  agreements  to  acquire  and 
connect  the  scheduled  output  of  up  to 
49.8  megawatts  of  the  Condon  Wind 
Project  located  in  central  Oregon.  This 
decision  is  based  on  the  Condon  Wind 
Project  Final  Environmental  Impact 
Statement  (DOE/EIS-0321.  August 
2001)  and  Supplement  Analysis  (DOE/ 


EIS-0321/SA-01).  The  Condon  Wind 
Project  will  be  developed  by  SeaWest 
WindPower.  Inc. 
ADDRESS:  Copies  of  the  ROD, 
Environmental  Impact  Statement,  and 
Supplement  Analysis  may  be  obtained 
by  calling  BPA's  toll-free  document 
request  line,  1-800-622-4520:  or  at  our 
Web  site,  www.efw.bpa.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  T.  Branum,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621. 
Portland,  Oregon.  97208-3621;  toll-free 
telephone  number  1-800-282-3713;  fax 
number  503-230-5699:  or  e-mail 
stbran  um@bpa  .gov. 

Issued  in  Portland.  Oregon,  on  November 
6,2001. 
Stephen  J.  Wright, 

Acting  Administrator  and  Chief  Executive 

Officer. 

(PR  Doc   01-28726  Filed  11-15-01;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-263-000.  et  a!.] 

Alllant  Energy  Corporate  Services, 
Inc.,  et  ai.  Electric  Rate  and  Corporate 
Regulation  Filings 

November  8.  2001 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No,  ER02-263-0001 

Take  notice  that  on  November  6. 
2001 .  Alliant  Energy  Corporate  Services. 
Inc,  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  revised  tariff  sheets 
relating  to  its  System  Coordination  and 
Operating  Agreement  (SCOA)  in  the 
above  referenced  docket, 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  November  27.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  People's  Electric  Cooperative 

IDocket  No.  ER02-264-O00! 

Take  notice  that  on  November  6, 
2001.  People's  Electric  Cooperative, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  proposed  changes  in  its 
FERC  Rate  Schedule  No. 2.  People's 
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proposes  to  amend  appendix  A  of  its 
Transmission  Service  Agreement  with 
the  Byng  Public  Works  Authority 
(BPWA)  to  provide  for  an  additional 
delivery  point.  This  change  reflects  an 
agreement  between  the  parties. 

Copies  of  the  filing  were  served  upon 
Byng  Public  Works  Authority,  Ada, 
Oklahoma,  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  November  27.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

(Docket  No  ER02-265-0001 

Take  notice  that  on  November  6, 
2001,  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies)  tendered 
for  filing  with  the  Federal  Energy- 
Regulatory  Commission  (Commission) 
an  executed  Netting  Agreement  between 
the  Companies  and  CMS  Marketing 
Services  and  Trading  Company. 

Comment  date:  November  27.  2001.  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice, 

4.  Progress  Energy  Inc.,  on  behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  ER02-266-0001 

Take  notice  that  on  November  6. 
2001.  Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  Service 
Agreement  between  CP&L  and  the 
following  eligible  buyer,  Monroe  Power 
Company.  Ser\ice  to  this  eligible  buyer 
will  be  in  accordance  with  the  terras 
and  conditions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No  5 
Copies  of  the  filing  were  ser\ed  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

CP&L  requests  an  effective  date  of 
October  17.  2001  for  this  Service 
Agreement. 

Comment  date:  November  27.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Service  Company 

(Docket  No.  ER02-2B8-000| 

Take  notice  that  on  November  6. 
2001,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  cancellation  of  two 
service  agreements  with  Tohono 
Oodham  Utility  Authority. 

A  copy  of  this  filing  has  been  served 
on  Tohono  Oodham  Utility  Authority 
and  the  Arizona  Corporation 
Commission. 


Comment  date:  November  27,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Mill  Run  WindPower  LLC 

IDocket  No.  ER02-269-000] 

Take  notice  that  on  November  6. 
2001.  Mill  Run  Windpower  LLC  (Mill 
Run),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  Power  Purchase  Agreement  by  and 
between  Mill  Run  and  Exelon 
Generation  Company.  LLC  (Exelon). 
dated  as  of  February  14.  2001   as 
amended  by  the  First  Amendment 
Power  Purchase  Agreement.  (PPA).  The 
filing  is  made  pursuant  to  Mill  Runs 
authority  to  sell  power  at  market-based 
rates  under  its  Market-Based  Rate  Tariff. 
Original  Sheet  No  1.  Original  Volume 
No.  T».^approved  bv  the  Commission  on 
July  17.  2001  in  Docket  No.  EROl-1710- 
001. 

Comment  date:  November  27.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Somerset  Windpower  LLC 

(Docket  No.  ER02-27O-OO01 

Take  notice  that  on  November  6. 
2001.  Somerset  Windpower  LLC 
(Somerset),  filed  with  the  Federal 
Energy  Regulator,-  Commission 
(Commission)  the  Power  Purchase 
Agreement  by  and  between  Somerset 
and  Exelon  Generation  Company,  LLC 
(Exelon).  dated  as  of  April  4.  2001   The 
filing  is  made  pursuant  to  Somerset's 
authority  to  sell  power  at  market-based 
rates  under  its  Market-Based  Rate  Tariff. 
Second  Revised  Sheet  No,  1.  Original 
Volume  No,  1  (Docket  No  EROl-2139- 
002).  approved  bv  the  Commission  on 
luly  20.  2001  in  Docket  No.  EROl-2139- 

ooi. 

Comment  date:  November  27.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Transmission  Companv 
LLC 

(Docket  No.  ER02-272-OOO1 

Take  noUce  that  on  November  6. 
2001.  American  Transmission  Companv 
LLC  (ATCLLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory- 
Commission  (Commission)  an  executed 
Distribution-Transmission 
Interconnection  .Agreement  between 
ATCLLC  and  Marshfield  Electric  & 
Water  Department  ATCLLC  requests  an 
effective  date  of  June  19.  2001 . 

Comment  date:  November  27.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  American  Transmission  Company 
LLC 

iDockpt  No  ER02-2"3-OOl 

Take  notice  that  on  November  6. 
2001.  .American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory- 
Commission  (Commission)  an  executed 
Distribution-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  City  of  Sturgeon  Bav. 
ATCLLC  requests  an  effective  date  of 
June  25.  2001 

Comment  date  November  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  NRG  Mcaain  LLC 

'Docket  No   ER02-68-0011 

Take  notice  that  on  November  6. 
2001.  NRG  McClain  LLC  [NT?G  McClain) 
filed  a  Notice  of  Succession  informing 
the  Federal  Energy  Regulatory- 
Commission  iCommissionj  that  the 
name  Duke  Energy  McClain.  LLC;  had 
been  changed  to  .N'RG  .McClain  NRG 
McClain  also  submitted  with  the  Notice 
of  Succession  tariff  sheets  with  the 
changed  name,  that  is.  NRG  McCiain 
The  tariff  sheets  submitted  by  NRG 
McClain  were  designated    Revised" 
Sheet  Nos   1.  2  and  3   However,  the 
tariff  sheets  should  instead  have  been 
designated  'Original'  Sheet  Nos.  1.  2 
and  3  According! v.  on  November  6. 
2001 ,  NRG  McClain  amended  its 
October  10.  2001  filing,  w-ithdrew  the 
tanff  sheets  filed  on  October  10.  2001 
and  replaced  the  tariff  sheets  filed  on 
October  10.  2001  with  those  filed  on 
Novembers.  2001 

Comment  date:  November  27.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Somerset  Windpower  LLC  and  EWO 
Wind.  LLC 

IDocket  No  EC02- 18-000] 

Take  notice  that  on  November  2. 
2001,  Somerset  Windpower  LLC 
(Somerset)  and  EWO  Wind,  LLC  (EWO 
and.  collectively  with  Somerset. 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  joint  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  )unsdictional  facilities 
whereby  Applicants  request  approval  of 
the  transfer  of  between  98%  and  100°o 
of  the  membership  interests  in  Somerset 
from  Atlantic  Renewable  Energy 
Corporation  and  Zilkha  Renewable 
Energy-.  LLC  to  EWO 

Somerset  is  engaged  exclusively  in 
the  business  of  owning  and  operating  a 
9  M\V  wind-powered  electric  generating 
facility  located  in  Somerset  Township. 
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Somerset  County.  Pennsylvania  (the 
"Facility"),  and  selling  its  capacity  and 
energy  at  wholesale  to  Exelon  Power 
Generation  LLC.  The  Applicants  request 
privileged  treatment  by  the  Commission 
of  the  detailed  Term  Sheet  between 
Zilkha  Renewable  Energy.  LLC  and 
Entergy  Power  Generation  Corp  that 
governs  the  proposed  transfer. 

Comment  date:  November  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Northern  Iowa  Windpower  LLC  and 
EWO  Wind,  LLC 

[Docket  No  EC02-19-O00I 

Take  notice  that  on  November  2. 
2001,  Northern  Iowa  Windpower  LLC 
(Northern  Iowa)  and  EWO  Wind,  LLC 
(EWO  and,  collectively  with  Northern 
Iowa,  the  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  joint  application  pursuant  to  section 
203  of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  wherebv 
Applicants  request  approval  of  the 
transfer  of  between  98%  and  100"n  ot 
the  membership  interests  in  Northern 
Iowa  from  Midwest  Renewable  Energy 
Corporation  and  Zilkha  Renewable 
Energy.  LLC  to  EWO. 

Northern  Iowa  is  engaged  exclusivelv 
in  the  business  of  owning  and  operating 
a  80  MW  wind-powered  electric 
generating  facility  located  in  Worth 
County.  Iowa  (the  "Facility"),  and 
selling  its  capacity  and  energy  at 
wholesale  to  Wisconsin  Power  and 
Light  Company.  The  Applicants  request 
privileged  treatment  by  the  Commission 
of  the  detailed  Term  Sheet  between 
Zilkha  Renewable  Energy.  LLC  and 
Entergy  Power  Generation  Corp.  that 
governs  the  proposed  transfer 

Comment  date:  November  23.  2001 .  in 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  tu  intervene  or  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC: 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actijn  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  File  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
Vi-u-w./ierc.^ov  using  the  "RIMS"  link, 
select  "Docket# "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  3a5.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

November  13.  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No  94-409),  5  U.S.C  552B: 

AGENCY  HOLDING  IWEETING:  Federal 

Energv  Regulatory  Commission. 

DATE  AND  TIME:  November  20.  2001. 

10:00  a.m. 

PUVCE:  Room  2C.  888  First  Street.  NE.. 

Washington.  DC  20426. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*  Note:  lleni.s  Listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  P.  Boerger.s.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

779th— Meeting  November  20,  2001; 
Regular  .Meeting,  10:00  A.M. 

Administrative  Agenda 

A-1. 
DOCKET*  AD02-1.  000.  Agency 
Administrative  Matters 
A-2. 

DOCKET*  AD02-2,  000.  Legislative 
Matters 
A-3. 
DOCKET*  AD02-3,  000,  Customer 
Matters 
A-4. 
DOCKET*  AD02-4.  000,  Reliability. 
Security  and  Market  Operations 


Miscellaneous  Agenda 

M-1. 
OMITTED 

Markets,  TarifEs  and  Rates — Electric 

E-1, 

OMITTED 
E-2. 
DOCKET*  ELOl-92,  000,  Bangor 
Hydro-Electric  Company  v.  ISO 
New  England  Inc. 
E-3. 

DOCKET*  EROl-2462,  000,  PG&E 
Fossil  LLC,  PSEG  Energy  Resources 
&  Trade  LLC  and  PSEG  Nuclear  LLC 
OTHER#S  EROl-2462,  001.  PG&E 
Fossil  LLC,  PSEG  Energy  Resources 
&  Trade  LLC  and  PSEG.  Nuclear 
LLC 
EROl-2462.  002,  PG&E  Fossil  LLC. 
PSEG  Energy  Resources  &  Trade 
LLC  and  PSEG  Nuclear  LLC 
E^ 
DOCKET*  EROl-3111,  000,  Tucson 

Electric  Power  Company 
OTHER*S  EROO-2998,  001 .  Southern 

Company  Services.  Inc. 
EROO-2999.  001.  Southern  Company 

Services.  Inc. 
EROO-3000.  001 ,  Southern  Company 

Services,  Inc. 
EROO-3001,  001,  Southern  Company 
Services.  Inc. 
E-5. 
DOCKET*  EROl-2390.  002. 

Huntington  Beach  Development, 
LLC. 
E-6. 
DOCKET*  ER01-3n2.  000.  New  York 

Independent  System  Operator.  Inc 
OTHER*S  EROl-3112,  001.  New  York 

Independent  System  Operator.  Inc 
EROl-3112.  002.  New  York 
Independent  System  Operator.  Inc. 
E-7. 

DOCKET*  EROl-2924.  000.  WPS 

Resources  Operating  Companies 
OTHER*S  EROl-2924,  001.  WPS 
Resources  Operating  Companies 
E-8. 

DOCKET*  EROl-3123.  000.  American 
Electric  Power  Service  Corporation 
E-9. 

DOCKET*  EROl-3122.  000. 
Appalachian  Power  Company 
E-10 
DOCKET*  EROl-3120.  000.  Kentucky 
Power  Company 
E-11. 

DOCKET*  EROl-3074.  000.  San  Diegc 

Gas  &  Electric  Company 
OTHER*S  EROl-3074.  001 .  San  Diego 
Gas  &  Electric  Company 
E-1 2. 
DOCKET*  EROl-3141,  000,  American 
Electric  Power  Service  Corporation 
E-1 3. 
DOCKET*  EROl-3155,  000.  New  York 


Federal  Register/ Vol.  66.  No.  222 /Friday.  November  16.  2001 /Notices 


57713 


Independent  System  Operator.  Inc. 
E-14. 

DOCKET*  EROl-3147.  000.  New  York 

Independent  System  Operator.  Inc. 
E-1 5. 

DOCKET*  ER02-92.  000.  Virginia 

Electric  and  Power  Company 
OTHER*S  ER02-93.  000.  Virginia 

Electric  and  Power  Company 
E-16. 

DOCKET*  ER02^2,  000.  GWT  Energy- 

LLC 
OTHER*S  EROO-2998.  001.  Southern 

Company  Services,  Inc. 
EROO-2999.  001,  Southern  Company 

Sendees,  Inc. 
EROO-3000.  001,  Southern  Company 

Services,  Inc. 
EROO-3001,  001.  Southern  Company 

Services.  Inc. 
E-1 7. 
DOCKET*  ER02-52.  000.  Carolina 

Power  &  Light  Companv 

E-18. 

OMITTED 
E-19. 

OMFTTED 
E-20. 
DOCKET*  ECOl-151.  000.  Otter  Tail 

Power  Companv 
E-21. 

OMITTED 
E-2  2. 

DOCKET*  EROl-2534.  000.  New- 
England  Power  Company 
OTHER*S  EROl-2534.  001.  New 

England  Power  Companv 
EROl-2534.  002,  New  England  Power 

Companv 
E-23. 

DOCKET*  EROl-3149.  000.  Nevada 

Power  Company 
E-24. 

DOCKET*  EROl-1587.  002. 

Consumers  Energy  Companv 
E-25, 

OMITTED 
E-2  6. 

DOCKET*  ER96-2495.  015.  AEP 

Power  Marketing.  Inc..  AEP  Service 

Corporation.  CSW  Power 

Marketing.  Inc..  CSW  Energy 

Services.  Inc.  and  Central  and 

South  West  Services.  Inc. 
OTHER*S  ER97-1238.  010.  AEP 

Power  Marketing.  Inc..  ,^EP  Service 

Corporation,  CSW  Power 

Marketing.  Inc..  CSW  Energy 

Services.  Inc.  and  Central  and 

South  West  Services.  Inc. 
ER97-4143.  003.  AEP  Power 

Marketing,  Inc.,  AEP  Service 

Corporation,  CSW  Power 

Marketing,  Inc.,  CSW  Energy 

Services,  Inc.  and  Central  and 

South  West  Services,  Inc. 
ER98-542,  005,  AEP  Power 

Marketing.  Inc..  AEP  Service 

Corporation.  CSW  Power 


Marketing,  Inc.,  CSW  Energy 
Services,  Inc  and  Central  and 
South  West  Services.  Inc. 
ER98-2075.  009.  AEP  Power 
Marketing.  Inc..  AEP  Service 
Corporation.  CSW  Power 
Marketing.  Inc..  CSW  Energv 
Services.  Inc  and  Central  and 
South  West  Ser\'ices.  Inc. 
ER91-569.  009,  Entergy  Ser%ices,  Inc 
ER97-4166.  008.  Southern  Company 
Energy  Marketing,  L  P. 
E-2  7 

DOCKET*  ER99-396.  000.  Atlantic 
City  Electric  Company,  Baltimore 
Gas  and  Electric  Company. 
Delmarva  Power  &  Light  Company. 
PECO  Energy  Company.  PP&L.  Inc  . 
Potomac  Electric  Power  Companv. 
Public  Service  Electric  and  Gas 
Company,  Jersey  Central  Power  & 
Light  Company.  Metropolitan 
Edison  Company.  Pennsylvania 
Electric  Company  and  UGI  Utilities. 
Inc. 
E-28. 
DOCKET*  TX97-5.  000,  Tennessee 
Power  Companv 
E-29 
DOCKET*  ELOO-62.  034.  ISO  New 
England  Inc 
E-30. 

OMITTED 
E-31. 

DOCKET*  ER99-i392.  001. 
Southwest  Power  Pool.  Inc. 
E-3  2. 
DOCKET*  EL9»-90.  001 .  City  of 
Wichita.  Kansas  v.  Western 
Resources.  Inc. 
OTHER*S  EL99-90.  002.  City  of 
Wichita,  Kansas  v  Western 
Resources.  Inc. 
E-33. 
DOCKET*  ER9^3719,  001,  Mountain 
West  Independent  System 
Administrator 
OTHER«S  EC99-100,  001.  Sierra 
Pacific  Power  Company  and  Nevada 
Power  Company 
E-34. 

OMITTED 
E-35. 

DOCKET*  ELO  1-^5   001. 
Consolidated  Edison  Company  of 
New  York.  Ijic. 
OTHER«S  EROl-1385.  001. 
Consolidated  Edison  Company  of 
New  York.  Inc. 
E-36. 

DOCKET*  EROl-2596.  001.  NEU 
Management  Committee 
E-3  7. 

OMITTED 
E-3  8. 
DOCKET*  NlOl-9.  000.  Umatilla 
Electric  Cooperative  Association 
E-39,  OMITTED 
E-^0. 


DOCKET*  ELOl-77,  000. 
Cogeneration  .Association  of 
California.  Coalinga  Cogeneration 
Company.  Kern  River  Cogeneration 
Company.  Mid-Set  Cogeneration 
Company.  Svcamore  Cogeneration 
Company.  Texaco  Kern  Field 
Projects.  Sargent  Canvon 
Cogeneration  Company.  Salinas 
River  Cogeneration  Companv. 
Texaco  North  Midway  Cogeneration 
Project.  Texaco  McKittnck 
Cogeneration  Project  Midway 
Sunset  Cogeneration  Company  and 
Watson  Cogeneration  Company  v. 
California  Public  Utilities 
Commission 
E-41 

OMITTED 
E-42. 

DOCKET*  ELOO-99  000.  Maine 
Public  Utilities  Commission  v  ISO 
New  England.  Inc 

OTHER«S  ELOO-1 00.000.  United 
Illuminating  Company  v  ISO  New- 
England.  Inc 

ELOO-1 12.  000,  Bangor  Hydro-Electric 
Companv  v  ISO  New  England.  Inc. 
E-43 

DOCKET*  ELOl-19  000,  H  Q  Energy 
.Sen'ices  jL"  S  '.  inr    \    New  York 
Independent  System  Operator,  inc. 

OTHER*S  EL02-16  000.  PSEG 
Energy  Resource  &  Trade  LLC  v 
New  S'ork  Independent  System 
Operator.  Inc. 
E^4. 

DOCKET*  ELOl-115.  000.  Kinder 
Morgan  Power  Company  v 
Southern  Companv  Sen-ices.  Inc. 
E— 45 

OMITTED 
E-i6 

DOCKET*  EL02-7.  000.  Reliant 
Energy  Power  Generation.  Inr  , 
Reliant  Energy  Senices.  Inc.. 
Mirant  ,\mericas  Energy  Marketing. 
LP  and  Mirant  California,  LLC  v. 
the  California  Independent  System 
Operator.  Corporation 
E-47. 

DOCKET*  ELOl-118,  000 
Investigation  of  Terms  and 
Conditions  of  Public  Utility  Market- 
Based  Rdtp  .Authonzatinnf; 

Markets,  TarifEs  and  Rates — Gas 

G-1. 

OMITTED 
G-2 

OMITTED 
G-3 

DOCKET*  RPOl-Sn.  000.  Florida  Gas 
Transmission  Companv 
G-i. 

OMITTED 
G-5 

DOCKET*  RP02-24,  000.  Northwest 
Pipeline  Corporation 
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C>-6. 

OMITTED 
G-7 

DOCKET*  RPOO-347.  001.  Canyon 
Creek  Compression  Company 
C^8. 

DOCKET*  RP96-312.  017,  Tennessee 

Gas  Pipeline  Company 
OTHER«S  RPq6-312.  025.  Tennessee 

Gas  Pipeline  Company 
RP96-312.  026.  Tennessee  Gas 
Pipeline  Company 
G-9 

DOCKET*  GTOl-25.  001.  ANR 
Pipeline  Company 
G-10 

DOCKET*  RP99-301 ,  029,  ANR 
Pipeline  ('ompany 
G-11 

DOCKET*  RP99-301 .  030,  ANR 
Pipeline  Company 
G-12 

OMITTED 
G-13 
DOCKET*  RPOl-350,  005.  Colorado 

Interstate  Gas  Company 
OTHER*S  RPOl-200.  003.  Colorado 

Interstate  Gas  Company 
RPOl-350,  002,  Colorado  Interstate 

Gas  Company 
RPOl-350.  004.  Colorado  Interstate 

Gas  Company 
RPOl-350.  003,  Colnrado  Interstate 
Gas  Compan\ 
G-14 

DOCKET*  RPOO-344.  003.  Dominion 

Transmis:5ion.  Inc. 
OTHER*S  RPOO-601   004.  Dominion 
Transmission,  Inc, 
G-15 

DOCKET*  ISO  1-141.  002.  Olympic 
Pipe  Line  Company 
(;-16. 

DOCKET*  MGOl-23.  001 .  Florida  Gas 
Transmission  Company 

Energy  Projects — Hydro 

H-1 
DOCKET*  UL98-1,  005.  Great 

Northern  Paper.  Inc 
OTHER*  UL98-1.  004.  Great  Northern 
Paper.  Inc, 
H-2 
DOCKET*  D199-2.  001 ,  Alaska  Power 
&  Telephone  Company 
H-3 

DOCKET*  P-2689,  021,  N.E.VV. 
HYDRO  Incorporated 

Energy  Projects — Certificates 

C-1 

D{)C:KET#  CPOl-161.  000.  Southern 
Natural  Gas  Company 
C-2 

DOCKET*  CPOl-360.  000.  Tennessee 
Gas  Pipeline  Company 


C-3. 
DOCKET*  CPOO-^37,  000.  El  Paso 
Natural  Gas  Company 
C-4. 
DOCKET*  CPOl-70.  001.  Columbia 

Gas  Transmission  Corporation 
OTHER#S  CPOl-70,  002,  Columbia 
Gas  Transmission  Corporation 
C-5. 
DOCKET*  CP01^23.  000.  Dynegy 
LNG  Production  Terminal,  L.P, 
C-6. 
DOCKET*  CPOl-36.  000.  Zia  Natural 
Gas  Company,  An  Operating 
Division  of  Natural  Gas  Processing 
Company  v.  Raton  Gas 
Transmission  Company 
OTHER#S  CPOl-382,  000,  Zia  Natural 
Gas  Company,  an  Operating 
Division  of  Natural  Gas  Processing 
Company  v.  Raton  Gas 
Transmission  Company 
CPOl-383,  000.  Raton  Gas 
Transmission  Company 
CPOl-52.  000,  Raton  Gas 
Transmission  Company 
C-7  DOCKET*  GPOl-1,  000.  Shell 
Deepwater  Development  Inc.,  Shell 
Deepwater  Production  Inc,  and  Shell 
Offshore  Inc, 
C-8 

DOCKET*  CPOl-443,  000,  K  N 
VVaftenberg  Transmission  Limited 
Liability  Company 
C-9,  DOCKET*  CPOl-92,  001.  East 
Tennessee  Natural  Gas  Company 

David  P.  Boergers, 

Secretary 

IFR  Doc,  01-28819  Filed  11-14-01;  12:15 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RM98-1-000] 

Regulations  Governing  Off-the-Record; 
Communications:  Public  Notice 

November  H.  2001 

This  constitutes  notice,  in  accordance 
with  18CFR  385,2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications 

Order  No,  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 


of  any  oral  communication,  to  the 
Secretary, 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  serviceiist  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  bv  40 
CFR  1501.6,  made'under  18  CFR 
385,2201(e)(l)(y). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
ivvi-w:  fere. gov  using  the  ■RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 

1.  Project  No.  1895-000,  10-30-01. 
Nicholas  lay-jack. 

2  Project  No,  1494-232.  10-30-01. 
Mike  Brady  (Duck  Creek  Homeowners). 

3.  Project  No.  2042-000,  11-06-01, 
Timothy  Batchelder 

4  Docket  No.  CPOl-384-000.  11-06- 
01.  Joanne  Watchelder  (Meeting  record). 

5  Docket  No.  CPOl-12-000,  11-09- 
01.  Anne  Howard. 

I.inwood  A.  Watson,  jr.. 

Acting  Serrefon'. 

(FR  Doc.  01-28722  Filed  11-15-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7104-2] 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act.  as  amended, 
42  U.S.C.  7413(g).  notice  is  hereby  given 
of  a  proposed  settlement  agreement  in 
Cement  Kiln  Recycling  Coalition  v.  U.S. 
Environmental  Protection  Agencv,  No. 
99-1457  (DC.  Cir). 

This  case  concerns  a  challenge  to  the 
rule  entitled  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  Combustors, 
published  in  the  Federal  Register  at  64 
FR  52828  on  September  30.  1999  These 
standards  are  based  on  the  performance 
of  Maximum  Achievable  Control 
Technology  (MACT).  and  implement 
section  112(d)  of  the  Clean  Air  Act, 

A  number  of  parties,  representing 
different  interests  of  both  industrial 
sources  and  of  the  environmental 
community,  sought  judicial  review  of 
the  rule  On  luly  24.  2001 .  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  granted  the  Sierra 
Club's  petition  for  review  and  vacated 
the  challenged  portions  of  the  rule,  255 
F,  3d  855  The  proposed  settlement  is 
between  EPA  and  the  Sierra  Club  and 
provides  that  EPA  will  promulgate  final 
regulations  fully  compliant  with  the 
court's  opinion  and  section  112(d)  of  the 
Clean  Air  .^ct  by  June  14.  2005. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question,  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
•  inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

EPA  and  the  other  parties  to  this  case 
also  have  filed  a  joint  motion  with  the 
court  requesting  that  the  court  stay 
issuance  of  its  mandate  until  February 
14.  2002  so  that  EPA  may  issue  interim 
regulations  (i.e.  regulations  bridging  the 
gap  between  February  14,  2002  and  June 
14,  2005)  establishing  emission 
standards  for  hazardous  waste 
combustors,  and  making  certain  other 
amendments  relating  to  implementation 
of  those  standards.  The  joint  motion. 


and  its  attachment,  set  out  in  detail  the 
steps  EPA  intends  to  take  should  the 
court  grant  the  motion.  Although  this 
joint  motion  is  not  a  settlement 
agreement,  in  order  to  provide  context 
for  the  settlement  agreement  with  Sierra 
Club  which  is  the  subject  of  this  notice, 
we  are  also  making  available  to  the 
public  for  comment  the  joint  motion 
and  its  attachment 

Copies  of  the  settlement,  and  the  joint 
motion  plus  attachment,  are  available 
from  Phyllis  Cochran.  (202)  564-5566 
Written  comments  should  be  sent  to 
Steven  Silverman.  Office  of  General 
Counsel  (2366A).  U.S.  Environmental 
Protection  .\gency.  1200  Pennsylvania 
Avenue.  N'W..  Washington,  DC  20460. 
and  must  be  submitted  on  or  before 
December  17,  2001. 

Dated:  November  1.  2001. 
Alan  W  Eckert. 
Associate  General  Counsel. 
IFR  Doc.  01-28735  Filed  1 1-15-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-662^-7] 

Environmental  Impact  Statennents  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERF),  under  section 
309  of  the  Clean  .\ir  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EP.^  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167  ,\n  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (ElSs)  was  published 
in  FR  dated  May  18.  2001  (66  FR 
27164) 

Draft  EISs 

ERP  No  D-AFS-I65342-00  Rating 
EC2,  Wasatch-Cache  National  Forest 
Revised  Land  and  Resource 
Management  Plan.  Implementation, 
several  counties.  UT  and  Uinta  County, 
WY 

Summon,':  EPA  expressed 
environmental  concerns  associated  with 
user-created  trails,  and  with  inadequate 
protection  of  areas  with  wilderness 
values.  These  impacts,  especially  to 
water  quality  and  biodiversity  sbould  be 
reduced,  avoided  or  mitigated  to  meet 
the  purpose  and  need  and  to  protect 
ecosystem  function 

ERP  No  D-AFS-L65381-ID  Rating 
EC2,  Caribou  National  Forest  Land  and 
Resource  Management  Plan. 


Implementation  Revised  Forest  Plan. 
Bannock.  Bear  Lake  Bingham. 
Bormeville.  Caribou.  Franklin.  Oneida 
and  Power  Counties.  Cache  and  Rich 
Counties.  IT.  Lincoln  County.  WY. 

Summary-  EPA  expressed 
environmental  concerns  about  the 
inadequacies  of  the  cumulative  effects 
analvsi.s  and  explanations  of 
environmental  consequences  among  the 
alternatives,  and  about  the  lack  of 
discussion  on  further  selenium  impacts. 

ERP  No  D-AFS-L65389-OR  Rating 
EC2.  Shore  Nuf  Timber  Sale,  Timber 
Har\esting  on  the  Detroit  Ranger 
District.  Willamette  .National  Forest, 
Linn  and  Nfanon  Counties.  OR 

Summon'  EPA  expressed 
environmental  concerns  with  the  lack  of 
discussion  on  residual  smoke  expected 
to  affect  downwind  communities  as 
well  as  how  the  Forest  Ser\ice  (FS)  will 
meet  its  obligations  under  the  Safe 
Drinking  Water  .^ct  EPA  requested  that 
the  FS  identify  a  pre-bum  action  plan. 
collaborate  with  local  and  state  agencies 
to  protect  water  sources,  and  complete 
a  survey  for  moUusks  and  the  red  tree 
vole, 

ERP  No.  D-BLM-K6523i-CA  Rating 
LO.  Northern  and  Eastern  Mojave 
Planning  .\rea  (NEMO). 
Implementation.  California  Desert 
Conser\ation  ,\rea  Plan  .Amendments, 
Mojave  Desert.  CA 

Summon,'  EP.-l  had  no  objections  to 
the  proposed  plan  amendments,  and 
recommended  that  BLM  provide 
beneficial  use  designations  for  travel 
routes  to  be  retained  in  the  planning 
area 

ERP  No  D-FHW'-B50013-R]  Rating 
EC2.  Sakonnet  River  Bridge 
Rehabilitation  or  Replacement  Project, 
Portsmouth  &  Tiverton.  Newport 
County.  RJ 

Summary  EPA  expressed 
environmental  concerns  and  asked  the 
FHWA  RIDOT  to  expand  the  analysis  of 
stormwater  controls,  to  evaluate  means 
to  better  control  emissions  from  diesel 
construction  equipment,  to  consider  end 
of  pipe  pollution  control  retrofits  for 
construction  equipment  and  to  make 
sure  the  pro)ect  is  designed  to  avoid 
precluding  future  commuter  rail  service 
to  the  area 

ERP  No  E^-FH\V-C40154-NY  Rating 
EC2.  Interstate  86'Route  15  Interchange 
and  Route  15/Gang  Mills  Interchange. 
New  Roadway  and  Ramp  Construction, 
Intersection  Reconstruction.  New 
Bridges  and  Bridge  Rehabilitation. 
Town  of  Erwin.  Steuben  County.  NY. 

Summon'  EP."\  raised  environmental 
concerns  regarding  indirect  impacts  to 
wetlands 

ERP  No.  D-FHW-E40790-00  Rating 
EC2.  Corridor  19/lnterstate  69  Proposed 
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Improvements  from  the  U.S.  412/U.S.  51 
Interchange  to  the  U.S.  51  Fulton 
Bvpdss/Purchase  Parkway  Interchange. 
Over  and  Obion  Counties,  TN  and 
Fulton  County.  KY. 

Summary;:  EPA  had  environmental 
concerns  about  potential  water  quality, 
environmental  lustice.  and  secondary 
and  cumulative  impacts  in  the  study 
area,  specificalh'  related  to  connected 
roadway  improvements  and  other 
segments  of  the  proposed  1-69. 

ERP  No,  D-FH\V-K40247-CA  Rating 
EC2.  CA-22/\Vest  Orange  County 
Connection  Project.  Transportation 
Improvements  between  Interstate  605 
and  State  Route  55.  In  the  cities  of  Los 
.■\ld^lito^.  Seal  Beach.  Garden  Grove, 
Westminster.  Santa  Ana,  and  Orange, 
Orange  County,  CA. 

Summan-  EP.^  expressed 
environmental  concerns  regarding  a  lack 
of  air  quality  mitigation  for  criteria  air 
pollutants,  potential  impacts  due  to 
hazdrd()u,->  air  pollutants  from  project 
construt;tion  and  operation,  and 
environmental  )ustice.  EP.A  asked  that 
the  Final  EIS  provide  additional 
information  on  these  issues  and  include 
appropriate  mitigation  measures. 

ERP  No.  D-FRC-K03025-O0  Rating 
EC2.  North  Baja  Pipeline  Project.  Docket 
Nos.  CPOl-22-000  and  CPOl-23-000. 
Construction  and  Operation  A  New 
Natviral  Gas  Transmission  Pipeline, 
Land  L'se  Plan  Amendment.  Right-of- 
Wav  C;rant.  NPDES,  COE  Section  10  and 
404  Permits.  La  Praz  and  Yuma 
Counties.  AZ  and  Imperial.  Kern. 
Riverside.  Palo  Verde.  San  Bernardino 
and  San  Diego  Counties. 

Summan-:  EPA  expressed 
environmental  concerns  regarding  the 
need  for  more  comprehensive  disclosure 
of  impacts  from  the  proposed  action, 
particularlv  impacts  to  air  and  water 
cjualitv 

ERP  No.  DA-COE-K3610O-CA  Rating 
EC;2.  American  River  Watershed  Long- 
Term  Study.  L^pdated  Information,  To 
Provide  Flood  Damage  Reduction  and 
Ecosystem  Restoration,  between  Folson 
Dam  and  the  Sacramento  River. 
Sacramento,  Placer  and  Sutter  Counties, 
CA 

Summcin:  EPA  expressed 
environmental  <  oncerns  regarding  the 
feasibility  and  acceptability  of  a 
detention  dam  to  effects  on  unique 
natural  resources  of  national 
significance  on  the  North  and  Middle 
Forks  of  the  .American  River.  EPA  also 
stated  concerns  regarding  the 
alternatives  analysis,  compliance  with 
Clean  Water  Act  Section  404, 
cumulative  impacts  analysis,  water 
supply  and  safety. 


Final  EISs 

ERP  No.  F-COE-B32011-RI 
Providence  River  and  Harbor 
Maintenance  Dredging  Project.  To 
Restore  the  Navigation  Efficiency, 
Providence  River  Shipping  Channel, 
Narragansett  Bay.  RI, 

Summary:  EPA  expressed 
environmental  concerns  related  to  the 
impacts  of  the  preferred  disposal  site, 
the  CAD  cell,  the  Clean  Water  Act 
Section  404(b)(1)  evaluation,  project 
sequencing  and  monitoring.  EPA 
recommended  that  additional 
information  should  be  provided  before 
the  conclusion  of  the  NEPA  process. 

ERP  No.  F-FAA-E51049-KY, 
Cincinnati/Northern  Kentucky 
International  Airport.  Construction  and 
Operation  of  a  New  8.000-foot  Runway 
17/35  (Future  18R/36L);  2.000-foot 
Extension  of  Runway  9/27.  Funding  and 
Airport  Layout  Plan. (ALP)  Boone 
County.  KY. 

Summon,-:  EPA  had  remaining 
environmental  concerns  regarding 
noise,  wetlands,  cumulative  impacts, 
induced  impacts  and  other  impacts,  and 
recommended  that  these  be  addressed 
in  the  FAA  ROD, 

ERP  No.  F-NPS-F61019-MN. 
Voyageurs  National  Park  General 
Management.  Visitor  Use  and  Facilities 
Plans,  Implementation,  Koochiching 
and  St,  Louis  Counties,  MN, 

Summary:  EPA  continued  to  express 
environmental  concerns  over  future 
management  of  the  impacts  to  water 
quality  from  motorboat  use.  fueling 
stations  and  snowmobile  use. 

ERP  No,  FA-FHW-F40347-IL.  FAP 
Route  340  Transportation  Project. 
Construction  from  1-55  to  1-80, 
Funding,  US  Coast  Guard  Permit  and 
COE  Section  404  Permit,  Cook.  Dupage 
and  Will  Counties.  IL. 

Suin77ion  ,■  EPA  continues  to  have 
environmental  concerns  with  regard  to 
indirect  effects  such  as  land  use  changes 
and  with  regard  to  cumulative  effects  to 
wetlands  and  other  natural  features. 
EPA  recommended  that  the  ROD 
discuss  commitments  that  have  been 
made  at  a  local  level  to  manage  growth 
and  its  impacts  on  the  environment. 

Daleri:  November  13.  2001, 
loseph  C.  Montgomery. 

Director.  NEPA  Compliance  Division,  Office 

ofFedeml  Activities. 

[FR  Doc,  01-28746  Filed  11-15-01;  8:45  ami 

BILUNG  COOE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6623-6] 

Environmental  Impact  Statements: 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  v\'w\v. epa.gov/oeca/ofa 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  November  05.  2001  Through 
November  09.  2001 

Pursuant  to  40  CFR  1506.9 

EIS  \o.  010418.  Draft  EIS.  COE.  MS. 
Yalobusha  River  Watershed, 
Demonstration  Erosion  Control 
Project.  Construction  of  Six 
Floodwater-Retarding  Structures. 
Yazoo  Basin,  Webster,  Calhoun  and 
Chickasaw  Counties,  MS,  Due: 
January  0^,  2002,  Contact:  Wendell 
King  (601)  631-5967.  This  document 
is  available  on  the  Internet  at: 
http://i\-ww.mvk.usace  armv.mil/ 

EIS  S'o.  010419.  Draft  EIS.  AFS.  UT. 
Ray's  Valley  Road  Realignment, 
Proposal  to  Reduce  or  Eliminate 
Adverse  Impacts  to  Watershed,  and 
Aquatic  Species,  Provide  Safer 
Driving  Conditions.  Uinta  National 
Forest.  Spanish  Fork  Ranger  District, 
Utah  County,  UT,  Due:  January  02, 
2002.  Contact:  Renee  Flanagan  (801) 
342-5145.  This  document  is  available 
on  the  Internet  at:  http:// 
ww-w  fs.fed.us/r4/uinta. 

EIS  No: 010420.  Draft  EIS.  FHW.  LA. 
Louisiana  1  Improvements  Project, 
Between  Golden  Meadow  to  Port 
Fourchon  Construction  of  Four-Lane 
Fully  Controlled  Access  Elevated 
Highway,  Funding,  COE  Section  10 
and  404  Permits.  NPDES  and  Coast 
Guard  Bridge  Permits,  Lafourche 
Parish,  L^,  Due:  Januan'  07,  2002, 
Contact:  William  C,  Farr  (225)  757- 
7615. 

EIS  No.  010421.  Fimil  EIS.  FHW.  MN,  I- 
494  Reconstruction  Corridor  Studv.  I- 
394  on  the  west  to  the  Minnesota 
River.  Funding  and  Section  404 
Permit,  Hennepin  County.  MN.  Due: 
December  17.  2001.  Contact:  Stanley 
Graczvk (651) 291-6119. 

EIS  No.  010422,  Draft  EIS.  GSA,  CA,  Los 
Angeles  Federal  Building  U.S. 
Courthouse,  Proposal  to  Construct  a 
New  U.S.  Courthouse  in  Civic  Center 
Areas  of  Downtown  Los  Angeles.  City 
of  Los  Angeles.  Los  Angeles  County, 
CA.  Due:  December  31.  2001.  Contact: 
Javad  Soltani  (415)  522-3493. 

EIS  No.  010423,  Draft  EIS.  UAF,  OR, 
Altus  Air  Force  Base  (AFB),  Proposes 
Airfield  Repairs,  Improvements,  and 
Adjustments  to  Aircrew  Training, 
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Install  an  Instrument  Landing  System 
(ILS)  and  a  Microwave  Landing 
System  (MLS),  Jackson  County,  OR. 
Due:  December  31.  2001.  Contact:  Ron 
Voorhees (210)  652-3656, 
EIS  No.  010424.  Draft  Supplement. 
COE.  FL.  Central  and  Southern 
Florida  Project.  Water  Preser\e  Areas 
(WPA)  Feasibility  Study.  To  Provide  a 
Mechanism  for  Increased  Aquifer 
Recharge  and  Surface  and  Subsurface 
Water  Storage  Capacity, 
Comprehensive  Everglades 
Restoration  Plan.  Broward  and  Miami- 
Dade  Counties.  FL.  Due:  December  31. 

2001.  Contact:  Steve  Sutherfield  (904) 
232-1104. 

EIS  No.  010425.  Fmal  EIS.  FAA.  NC. 
Piedmont  Triad  International  Airport. 
Construction  and  Operation.  Runway 
5L/23R  and  New  Overnight  Express 
Air  Cargo  Sorting  and  Distribution 
Facility,  and  Associated 
Developments,  Funding.  NPDES  and 
COE  Section  404  Permit  City  of 
Greensboro,  Guilford  County,  NC, 
Due:  December  17.  2001.  Contact: 
Donna  M.  Meyer  (404)  305-7150. 

EIS  No.  01 0426^  Draft  EIS.  DOE,  KY, 
Kentucky  Pioneer  Integrated 
Gasification  Combined  Cycle 
Demonstration  Project,  Constructing 
and  Operating  a  540  megawatt-electric 
Plant.  Clean  Coal  Technology 
Program.  Clark  County,  KY.  Due: 
December  31,  2001.  Contact:  Roy 
Spears  (202)  285-5460. 

EIS  No.  010427.  Draft  EIS.  AFS,  MT. 
WA.  ID.  Programmatic  EIS — Kootena. 
Idaho  Panhandle,  and  Lolo  .National 
Forests.  Forest  Plan  Amendments  for 
Access  Management  within  the 
Selkirk  and  Cabinet-Yaak  Grizzly  Bear 
Recovery  Zones.  ID.  WA.  MT.  Due: 
December  31.  2001.  Contact:  Rob 
Carlin  (406)  882-4451. 

EIS  No.  010428.  Draft  EIS.  FHW.  KY,  ID. 
Louisville-Southern  Indiana  Ohio 
River  Bridges  Projects.  To  Improve 
Cross-River  Mobility  between 
Jefferson  County.  KY  and  Clark 
County.  ID.  Coast  Guard  Bridge 
Permit.  COE  Section  10  and  404 
Permits,  Jefferson  County,  KY  and 
Clark  County.  ID.  Due:  February  25. 

2002.  Contact:  John  Ballantyne'(502) 
223-6747.  This  document  is  available 
on  the  Internet  at:  http:// 
wwM\kyin  bridges.com . 

EIS  No.  010429.  Draft  EIS.  COE,  TX. 
Bayport  Channel  Container/Cruise 
Terminal  Project.  To  Construct  and 
Operate  a  Marine  Terminal  Complex 
on  the  Bayport  Ship  Channel. 
Issuance  of  Permit,  Section  404  and 
10  Permits,  Harris  County.  TX.  Due: 
February  11,  2002.  Contact:  Kerry  M 
Stanley  (409)  766-6345, 


EIS  No.  010430.  Draft  EIS,  COE,  00, 
Mississippi  River  and  Tributaries 
Morganza.  Louisiana  to  the  Gulf  of 
Mexico  Hurricane  Protection  Plan.  To 
Reduce  Flood  Damages  from  Tropical 
Storms  and  Hurricane  Induced  Tidal 
Flooding  along  Louisiana  to  the  Gulf 
of  Mexico,  Due:  December  31.  2001. 
Contact:  Nathan  Davan  (504)  862- 
2530. 

EIS  No.  010431.  Draft  EIS.  SFW,  00. 
Programmatic  EIS-Double  crested 
Cormorant  (DCCOs)  Management 
Plan.  To  Reduce  Resource  Conflicts. 
Enhance  the  Flexibility  of  Natural 
Resource  Agencies  in  dealing  with 
DCCO  Related  Resource  Conflicts  and 
to  ensure  the  Conser\ation  of  Healthy. 
Viable  DCCO  Population. 
Implementation.  The  Contiguous 
United  States.  Due:  Ianuar\-  15.  2002. 
Contact:  Shauna  Hanisch  (703)  358- 
1714. 

EIS  No.  010432.  Final  Supplement. 
FTA.  WA,  Central  Link  Light  Rail 
Transit  Project.  (Sound  Transit) 
Construct  and  Operate  an  Electric  Rail 
Transit  System.  Funding  and  COE 
Section  10  and  404  Permits.  In  the 
Cities  of  Seattle.  Sea  Tac  and 
Tuckwila.  King  County.  WA.  Due: 
December  17.  2001,  Contact;  John 
Witmer  (206)  220-4463. 

.\mended  .Notices 

EIS  No.  0103T1.  Draft  Supplement.  AFS. 
CA.  Herger-Feinstein  Quincy  Library- 
Group  Forest  Act  Pilot  Project. 
Proposal  to  Analyze  Options  for 
Maintaining  Defensible  Fuel  Profile 
Zones  (DFPZs).  Lassen.  Plumas  and 
Tahoe  National  Forests.  Shasta.  - 
Lassen.  Tehama.  Yuba.  Plumas  and 
Battle  Counties,  CA.  Due:  December 
19,  2001.  Contact:  David  Arrasmith 
(916)492-7559.  Revision  of  FR  Notice 
Published  on  09/28/2001:  CEQ 
Comment  Period  Ending  11/19/2001 
has  been  extended  to  12/19/2001. 

EIS  No  010404.  Fmal  EIS.  AFS,  AK. 
Emerald  Bay  Timber  Sale. 
Implementation.  Ketchikan-Mistv 
Fiords  Ranger  District,  Tongass 
National  Forest.  U.S.  Coast  Guard 
Bridge  Permit.  NPDES  Permit,  and 
COE  Section  10  and  404  Permits. 
Cleveland  Peninsula.  AK.  Due 
December  03.  2001.  Contact:  Colleen 
Grundy  (907)  228-4114,  Revision  of 
FR  notice  published  on  11/02/2001: 
CEQ  Due  Date  Corrected  from  12/10/ 
2001  to  12/03/2001 

EIS  No  010406.  Draft  EIS.  USA.  PA. 
Fort  Indiantown  Gap  National  Guard 
Training  Center.  To  Enhance  Training 
and  Operations,  Pennsylvania 
National  Guard  (PANG),  Annville. 
Dauphin  and  Lebanon  Counties,  PA. 
Due:  December  17.  2001.  Contact. 


Richard  H.  Shertzer  (717)  861-2548. 
Revision  of  FR  notice  published  on 
11/02/2001:  CEQ  Comment  Period 
Ending  12/10/2001  has  been 
Corrected  to  12/17/2001, 

Dated:  November  13.  2001. 
loseph  C.  Montgomery, 

Director.  XEPA  Compliance  Division.  Office 

of  FedemI  Activities. 

IFR  Doc,  01-28747  Filed  11-15-01:  8:45  am) 

BILUWG  CODE  6S60-50-y 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

November  6.  2001, 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  .'\ct  of  1995. 
Public  Law  104-13,  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  Nu    3060-0997. 

Expiration  Date  04/30/2002, 

Title:  47  CFR  Section  52,15(k). 
Numbering  Utilization  and  Compliance 
.^udit  Program, 

Form  No  :  N/A, 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden  25 
respondents;  33  hour  per  response 
(avg);  825  total  annual  burden  hours. 

Estimated  Annual  Reportmg  and 
Recordkeepmg  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion: 
Third  Party  Disclosure, 

Description  The  state  of  the  nations 
numbering  resources  has  a  direct  effect 
on  the  growth  of  competition  in  the 
telecommunications  industry.  The 
nations  numbering  resources  are 
depleting  rapidly.  Under  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
.\ct  of  1996.  Congress  granted  the 
Federal  Communications  Commission 
(FCC)  exclusive  jurisdiction  over  the 
United  States'  portion  of  the  North 
American  Numbering  Plan  (NA.NP). 
Consistent  with  this  authority,  the  FCC 
adopted  an  audit  requirement  to 
preserve  numbering  resources.  The 
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purpose  of  the  audits  is  to  monitor 
telecommunications  carriers' 
compliance  with  FCC  rules  and  to  verify 
the  accuracy  and  validity  of  the 
numbering  data  submitted  to  the  FCC. 
The  audits  will  also  allow  the  FCC  to 
identif\-  inefficiencies  in  the  manner  in 
which  carriers  use  numbers,  including 
excessive  use  of  certain  categories  of 
numbers  (eg  .  administrative,  aging,  or 
intermediate  numbers).  By  ensuring 
compliance  with  FCC  rules  and 
providing  in-depth  information,  these 
audits  will  help  preserve  the  nation's 
numbering  resources.  The  FCC  staff 
developed  a  standardized  audit  program 
consisting  of  audit  procedures  and 
guidelines,  a  internal  c(mtrol 
questionnaire,  and  a  corresponding  data 
request,  for  the  independent  auditor  to 
follow  in  conducting  audits.  The 
independent  auditor  would  conduct 
audits  using  these  tools.  The  audit 
procedures  generally  require  the  audited 
carrier  to  respond  to  requests  for 
information  from  the  independent 
auditor  The  independent  auditor  will 
report  its  audit  findings  to  the  FCC.  The 
FCC  will  use  the  audit  results  to 
determine  whether  the  audited  carriers 
are  complying  with  the  FCC's  rules,  and 
whether  the  audited  carriers  numbering 
data  submitted  to  the  FCC,  eg  .  FCC 
Form  502.  is  accurate  and  valid.  To  the 
extent  that  the  FCC  finds  evidence  of 
potential  violations,  possible 
enforcement  action  may  be  taken. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burden  for  the 
collections  of  information  are  as  noted 
above.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington.  DC  20554. 

i-i'deral  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary 

|FR  Dot.  01-28683  Filed  11-15-01.  8:45  am) 

BlLUNG  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11 :00  a.m.  on  Friday,  November  9. 
2001 .  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  resolution  activities. 


In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
M.  Reich  (Appointive),  concurred  in  by 
Director  lohn  D.  Hawke,  Jr.  (Comptroller 
of  the  Currency),  and  Chairman  Donald 
E.  Powell,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8), 
(c)(9)(A)"(ii),  (c)(9)(B)  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8).  (c)(9)(A)(ii), 
(c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  November  9.  2001. 

Federal  Deposit  Insurance  Corporation. 
lames  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Dor   01-28777  Filed  11-13-01;  8:45  am] 

BlLUNG  CODE  671 4-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
theBHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 


noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  ww^w. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10. 
2001. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101-2566; 

1    Wesbanco  Inc..  Wheeling.  West 
Virginia,  to  acquire  19.9  percent  of  the 
voting  shares  of  American 
Bancorporation.  Wheeling.  West 
Virginia,  and  thereby  indirectly  acquire 
Wheeling  National  Bank,  St.  Clairsville, 
Ohio. 

1.  AB  Corporation.  Wheeling,  West 
Virginia,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  American 
Bancorporation.  Wheeling,  West 
Virginia,  and  thereby  indirectly  acquire 
Wheeling  National  Bank,  St.  Clairsville, 
Ohio 

B.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414; 

1.  CFB  Holding  Company.  Clinton, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Citizens  First  Bank, 
Clinton.  Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 

1.  First  National  of  Nebraska.  Inc., 
Omaha.  Nebraska:  to  acquire  First 
National  of  Illinois.  Inc.,  Omaha. 
Nebraska,  and  Castle  Bank  Group,  Inc., 
DeKalb,  Illinois,  and  thereby  indirectly 
acquire  voting  shares  of  Castle  Bank. 
N.A.,  DeKalb,  lUinois. 

In  connection  with  this  application. 
First  National  of  Illinois  has  applied  to 
become  a  bank  holding  company. 

2  First  National  Bancshares.  Inc., 
Goodland.  Kansas;  to  acquire  86.4 
percent  of  the  voting  shares  of  Security 
State  Bank.  Bird  City,  Kansas. 

Board  of  Crovernors  of  the  Federal  Reserve 
System.  November  9.  2001. 
Robert  de\'.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-28713  Filed  11-15-01;  8:45  am] 

BiLUNG  CODE  621 0-01 -S 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closelv 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  wTiting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  wvvrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  29.  2001 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  V'ice  President)  411 
Locust  Street.  St.  Louis,  Missouri 
63166-2034: 

i.  Community-  First  Financial  Group. 
Inc..  Cor>don,  Indiana;  to  acquire 
Harrington  Bank,  Chapel  Hill.  North 
Carolina,  a  de  novo  savings  bank,  and 
thereby  operate  a  savings  bank, 
pursuant  to  §  225.28(b){4)(ii)  of 
Regulation  Y.  Comments  on  this 
application  must  be  received  not  later 
than  December  10.  2001 

2.  Mainline  Banksbares  of  Portland. 
Inc..  Portland.  Arkansas;  to  engage  in 
lending  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  9,  2001. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  01-28714  Filed  11-15-01;  8:45  am] 

BlLUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-177] 

Public  Health  Assessments  Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Ser\'ices  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  announces  those 
sites  for  which  ATSDR  has  completed 
public  health  assessments  during  the 
period  from  July  through  September 
2001.  This  list  includes  sites  that  are  on 
or  proposed  for  inclusion  on  the 
National  Priorities  List  (NTL).  and 
includes  sites  for  which  assessments 
were  prepared  in  response  to  requests 
from  the  public 

FOR  FURTHER  INFORMATKDN  CONTACT: 

Robert  C  Williams.  P.E..  DEE.  Assistant 
Surgeon  General.  Director.  Division  of 
Health  .Assessment  and  Consultation. 
Agency  for  Toxic  Substances  and 
Disease  Registry.  1600  Clifton  Road, 
NE.,  Mailstop  E-32.  Atlanta.  Georgia 
30333.  telephone  (404)  498-0007. 
SUPPLEMENTARY  INFORMATKJN:  The  most 
recent  list  of  completed  public  health 
assessments  was  published  in  the 
Federal  Register  on  .August  7.  2001  [66 
FR  41241]  This  announcement  is  the 
responsibility  of  .ATSDR  under  the 
regulation.  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  part  90].  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)! 

Availability 

The  completed  public  health 
assessments  and  addenda  are  available 
for  public  inspection  at  the  Division  of 
Health  Assessment  and  Consultation. 
Agency  for  Toxic  Substances  and 
Disease  Registr>-,  Building  33.  Executive 
Park  Drive.  Atlanta.  Georgia  (not  a 
mailing  address),  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Fridav 
except  legal  holidays.  The  completed 
public  health  assessments  are  also 
available  by  mail  through  the  U.S. 
Department  of  Commerce.  National 
Technical  Information  Service  (NTIS). 
5285  Port  Royal  Road.  Springfield. 


Virginia  22161,  or  by  telephone  at  (703) 
605-6000  NTIS  charges  for  copies  of 
public  health  assessments  and  addenda. 
The  NTIS  order  numbers  are  listed  in 
parentheses  foUow^ing  the  site  names. 

Public  Health  .Assessments  Completed 
or  Issued 

Between  July  1  and  September  30, 
2001   public  health  assessments  were 
issued  for  the  sites  listed  below; 

NPL  Sites 

Arizona 

Tucson  International  Airport  Area — 
Pima  City— (PB2002-100078) 

Missouri 

Lake  City  Army  Ammunition  Plant 
(a.k.a.  Lake  City  Army  .Ammunition 
Plant  (Northwest  Lagoon) — Jackson 
County— {PD2001-108228) 

Nev^  Jersey 

Picatinnv  Arsenal  (a.k.a.  Picatinny 

.Arsenal  (US.ARN^Y)— Morris  Co'untv— 

(PB2O01-108226i 
Lightman  Drum  Company  Site  (a.k.a. 

Lightman  Drum  Companv) — Camden 

County— (PB2001-10822'9) 

New  Y'ork 

Cross  Count\-  Sanitation  Landfill  (a.k.a. 
Kessman  Site) — Putnam  County — 
(PB2001-108586) 

Ohio 

Kirby  Tire  Recyclers  Site  (a.k.a.  Kirby 
Tire  Companv)— Wvandot  County 
fPB2001-108587i 

Non  NPL  Petitioned  Sites 

None. 

Dated;  November  9.  2001. 
Georgi  Jones, 

Director.  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry 

[FR  Doc  01-28708  Filed  11-15-01;  8:45  am] 

BILLING  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Public  Information  Collection 
Requirement  Proposed  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Clearance 

AGENCY:  .Administration  on  Aging 
(AoA). 

The  .Administration  on  Aging  (AoA), 
Department  of  Health  and  Human 
Services,  provides  an  opportunity  for 
comment  on  the  following  proposal  for 
the  collection  of  information  in 
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compliance  with  the  Paperwork 
Reduction  Act  (PFL^;  Pub  L.  96-511): 
Title  VI  Native  American  Caregiver 
Support  Program  Reports 

Title  of  Information  Collection:  Title 
VI  Native  American  Caregiver  Support 
Program  Report 

Type  of  Request:  New. 

I  'se:  Collection  of  information,  from 
Title  VI  grantees,  to  use  in  reporting 
information  on  programs  funded  by 
Title  V'l  as  required  under  section 
202(a)(19).  section  614(a)(2).  and  section 
614(a)(3)  of  the  Older  Americans  Act.  as 
amended. 

Frequency:  Semi -Annually. 

Respondents:  Tribal  Organizations. 

Estimated  \umher  of  Responses:  110. 

Estimated  Burden  Hours   110. 

Additional  Information  or  Comments: 
A  copv  of  the  above  mentioned  Title  VI 
Native  American  Caregiver  Support 
Program  Report  can  be  obtained  hv 
calling  M  Yvonne  [ackson,  Ph  D  , 
Director.  Office  for  .\merican  Indian. 
.•\laskan  Native  and  Native  Hawaiian 
Program'^.  Administration  on  Aging.  330 
Independence  Avenue.  S\V  . 
Washington.  DC  20201;  telephone  (202) 
619-2713  Written  comments  and 
recommendations  regarding  the  Native 
.-\meric;an  Caregiver  Support  Program 
Report  should  be  sent  within  60  days  of 
the  publication  of  this  notice  to  the 
following  address:  .-Xdministration  on 
.■\ging.  Wilbur  I  Cohen  Federal 
Building.  330  Independence  .Avenue, 
SW  .  Room  4743.  Washington.  DC 
20201.  Attn:  M.  \'vonne  Jackson,  Ph.D. 

Dated:  November  9.  2001. 
losefina  G.  Carbonell. 

As'<istanl  Srt  rrlciry  for  Aging. 

(FR  DcM    01-2872')  Filed  1 1-15-01;  8;45  ami 

8ILUNG  COOC  41i*-0'-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oxytetracycline  in  Fish:  Availability  of 
Data 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 

summary:  The  Food  and  Drug 

.Xdministration  (FDA)  is  announcing  the 
availability  of  human  food  safety  data 
that  sponsors  may  use  in  support  of  a 
new  animal  drug  application  (NADA)  or 
supplemental  N.ADA  for  thf  treatment 
of  walleye  and  northern  pike  with 
oxvtetracycline  in  medicated  feed  for 
bacterial  infections.  The  U.S.  Geological 
Survey.  Upper  Midwest  Environmental 
Sciences  Center  (UMESC),  La  Crosse. 
WI,  compiled  the  data  that  is  contained 
in  Public  Master  File  (PMF)  5646. 
ADDRESSES:  Submit  N.AD.As  or 
supplemental  N.AD.As  to  the  Document 
Control  Unit  (HF\'-199j.  Center  for 
Veterinary  Medicine.  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855 

FOR  FURTHER  INFORMATION  CONTACT:  lulia 
A.  Oriani,  Center  for  Veterinarv' 
Medicine  (HF\'-151).  Food  and  Drug 
.Administration.  7500  Standish  PL. 
Rockville,  MD  20855,  301-827-6976,  e- 
maij-  joriani@c\m  fda  gov 
SUPPLEMENTARY  INFORMATION: 
Oxytetracycline,  used  for  the  treatment 
of  bacterial  infections  in  walleye  and 
northern  pike,  is  a  new  animal  drug 
under  .section  201  (v)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  321(v)).  As  a  new  animal 
drug,  oxvtetracycline  is  subject  to 
section  512  of  the  act  (21  U.S.C.  360b). 
which  requires  that  its  use  in  walleye 


and  northern  pike  for  bacterial 
infections  be  the  subject  of  an  approved 
NADA  or  supplemental  NADA.  Walleye 
and  northern  pike  are  minor  species 
under  21  CFR  514.1(d)(l)(ii). 

Researchers  from  UMESC  have 
provided  human  food  safety  data  for  the 
use  of  ox^letracycline  in  walleye  and 
northern  pike.  The  researchers 
conducted  oxytetracycline  tissue 
residue  depletion  studies  in  northern 
pike  and  walleye.  These  studies  were 
conducted  in  accordance  with  good 
laboratory  practices. 

luvenile  northern  pike  were  fed 
medicated  feed  containing 
ox\1etracycline  at  either  70.9  milligrams 
per  kilogram  (mg/kg)  body  weight/day 
for  10  days  or  94.2  mg/kg  body  weight/ 
day  for  10  days  at  a  water  temperature 
of  13.8  ^C.  Juvenile  walleye  were  fed 
medicated  feed  containing 
oxytetracycline  at  89.0  mg/kg  body 
weight/day  for  10  days  at  a  water 
temperature  of  17.5  °C.  The  treated  Fish 
were  sampled  at  various  timepoints. 

The  tissues  were  analyzed  for 
oxyietracycline  residues  using  a 
validated  high  performance  liquid 
chromatography  (HPLC)  method 
entitled  "Determination  of 
Oxvtetracvcline  in  the  Edible  Tissue  of 
Fish  Fillets"  (UMESC,  SOP  No.  CAP 
413.1,  3/30/98).  This  HPLC  method  has 
been  bridged  to  the  regulator\ 
microbiological  assay  for 
oxytetracycline  in  tissue  entitled 
"Antibiotic  Residues  in  Milk,  Dairy 
Products,  and  Animal  Tissues:  Methods, 
Reports,  and  Protocol"  (i;.S  HHS/PHS/ 
FD.A.  Washington.  D(^  revised  October. 
1968).  The  tissue  residues  were  below 
the  tolerance  of  2  parts  per  million  at  all 
timepoints  (21  CFR  556.500)  as  shown 
in  table  1  and  2  of  this  document 


Table  1  —Mean  Oxytetracycline  (OTC)  Concentrations  (Parts  per  Million  (ppm))  in  Skin-On  Fillet  From 
Walleye  Fed  89.0  Milligrams  per  Kilogram  per  Day  OTC  for  10  Days  at  Water  Temperature  of  17.5  C 
(n=20  for  all  Timepoints  Except  on  Day  2,  n=18) 


Withdrawal  Time  (Days) 


Mean  OTC  Residues  (ppm) 


1 

. 1 

0  7212^244 

2 

0  549±0  148 

3 

0  667r0  217 

4 

0.689±0  233 

7 

0  449^0  170 

9 

0444-K).184 

11 

0.361±0110 

14                                      ^ 

0301±0  093 
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Table  2.-Mean  Oxytetracyline  Levels  (Parts  Per  Million)  in  Skinless  Northern  Pike  Muscle  Following 
DOSING  FOR  10  Days  With  Medicated  Feed  at  13.8  C  (n=40  for  all  Sampling  Timepoints  Except  for  Day 
10  Samples.  n=39) 


Withdrawal  Time  (Days) 


Fish  Fed  Biodiet  Grower  (Trout  Feed)  ai  70  9  Milli- 
grams Per  Kilogram  Per  Day  (mgO^g/day) 


1 

0  203rO  042 

2 

0  l98rC056 

4 

0  162=0  034 

6 

0  122:r€'039 

8 

0  098rO  026 

10 

0  068r0  017 

Fish  Fed  Walleye  Grower  (Wal'eye  f^eed)  at  94  2 
mg'Kg  flay 


0  314rO09'' 
0  319^0  098 
0  267^'  068 
0  211rC053 
0  147r{)  049 
0  125rC034 


Data  and  information  on  safety  are 
contained  in  PMF  5646.  When  you 
submit  NADAs  or  supplemental 
N.^DAs.  you  may,  without  further 
authorization,  reference  the  PMF  to 
support  approval  of  an  application  filed 
under  21  CFR  514  1(d)  You  must 
include  a  reference  to  the  PMF  and 
other  information  needed  for  approval 
when  you  submit  an  N.\DA  or 
supplemental  N.ADA  The  information 
needed  for  approval  in  addition  to  the 
reference  to  the  PMF  includes 
effectiveness  data;  target  animal  safety 
data:  data  concerning  manufacturing 
methods,  facilities,  and  controls:  animal 
drug  labeling;  and  information 
addressing  potential  environmental 
impacts.  If  you  need  more  information 
concerning  the  PMF  or  requirements  for 
approval  of  an  NADA  or  supplemental 
N.ADA,  contact  lulia  A.  Oriani  (address 
above). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e)(2)(ii).  a 
summary  of  safety  data  and  information 
provided  in  this  PMF  to  support 
approval  of  an  application  may.  upon 
approval  of  such  application,  be  seen  in 
the  Dockets  Management  Branch  (HF.^- 
305).  Food  and  Drug  .Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852.  between  the  hours  of  9  am 
and  4  p.m..  Monday  through  Friday 

Dated:  November  f>   2001. 
Stephen  F.  Sundlof, 

Director.  Centpr  for  \  Ptpnnary  Medicine 
IFR  Doc.  01-28680  Filed  11-15-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docltet  No.  01D-O475J 

Draft  Guidance  for  Industry  on 
Providing  Regulatory  Submissions  in 
Electronic  Format— ANDAs; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACDON:  Notice. 


SUMMARY:  The  Food  and  Drug 

.Administration  fFD.A)  is  announcme  the 
availability  of  a  draft  guidance  for 
industrv-  entitled  ■'Providing  Regulaton, 
Submissions  in  Electronic  Format — 
A.ND.\s   "  This  draft  guidance  provides 
information  for  applicants  on  how  to 
submit  abbreviated  new  drug 
applications  (ANTD.As)  in  electronic 
format 

DATES:  Sub.mit  written  or  electronic 
comments  on  the  draft  guidance  bv 
lanuarv  15   2002  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research  (CDER),  Food  and  Drug 
.Administration.  5600  Fishers  Lane 
Rockville,  MD  20857  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  vour  requests 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm 
1061.  Rockville.  MD  20852  Submit 
electronic  comments  to  http:/. 
www.fda.gov/dockets/ecomments  See 
the  SUPPLEMENTARY  INFORMATION  se<:tion 
for  electronic  access  to  the  draft 
guidance  document 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Warzala.  Center  for  Drug 
Evaluation  and  Research  (HFD-600). 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville,  MD  20855.  301- 


827-5845.  e-mail: 
ESUB_OGD@CDER.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

FD.A  IS  annuunring  the  availability  of 
a  draft  guidance  for  mdustrv  entitled 
■'Providing  Regulaton  Submissions  in 
Electronic  Format— .\ND.As"  In  the 
Prescription  Drug  User  Fee  .Act  as 
amended  by  the  Food  and  Drug 
.Administration  Modernization  .Act  of 
1997  i'Publir  Law  105-115;.  the  agency 
stated  Its  plans  to  develop  and  update 
its  information  management  capabilities 
to  allow  electronic  submissions  b\  2002. 
In  the  Federal  Register  of  ianuar\  28, 
1999.  the  agencv  anniMinced  the 
availability  of  two  guidant  es  for 
industr>-  entitled  ■■Providing  Reuuiatory 
Submissions  in  Eiertronu  Format  — 
NDAs'  '64  FR  4432  i  and    Providing 
Reguiatorv  Submissions  in  Electronic 
Format — General  Considerations"  (64 
FR  4433)  These  guidances  were  the  first 
two  of  a  series  of  guidances  for  industn 
on  making  regulator*'  submissions  in 
electronic  format.  In  the  1999  guidance 
on  general  considerations,  the  agency 
stated  that  guidanc  e  would  be 
forthcoming  on  other  submission  types 
and  structured  formats,  including 
.AND.As.  investigational  new  drug 
applications,  and  product  licensing 
applications   When  finalized,  this  draft 
guidance  should  be  used  in  conjunction 
with  the  two  pre\ioush  issued 
guidances  (64  FR  4432  and  4433, 
respectively) 

CDER  has  encouragea  the  electronic 
submission  of  some  types  of  data  on  a 
voluntar\-  basis  since  1997  However. 
these  electronic  submissions  could  not 
pre\iously  be  archived  and  could  onlv 
be  made  m  addition  to  a  complete  paper 
submission  The  electronic  data 
submission  program  is  now  being 
expanded  to  include  all  parts  of  .AND.A 
so  that  the  electronic  submission  can 
replace  the  paper  submission  as  the 
archival  copy  of  .AND.A 

This  draft  guidance  is  being  issued 
consistent  with  FD.A  s  good  guidance 
practices  regulation  (21  CFR  10.115). 
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This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  providing  ANDAs  in 
electronic  format.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  requests  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance 
document  and  received  comments  are 
available  for  public  exammation  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
'www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated   November  7.  2001. 
Margaret  M.  Dotzel. 

Af-sociatp  Commissioner  far  Policy 

ipR  Do(,  (M-286H1  Filed  11-15-01:  8:4S  am] 

MLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  HHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S 
Ciovernment  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
3.5  use.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing, 

AOOflESSES:  Licensing  information  and 
copies  of  the  US.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 


Office  of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Marvland  20852-3804;  telephone:  301/ 
496^7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Diacylglycerol  Compounds  Useful  as 
Protein  Kinase  C  Activators  and 
Apoptosis  Inducers 

Victor  E.  Marquez,  Peter  M,  Blumberg, 
Jeewoo  Lee.  Marcelo  Kazanietz  (NCI) 

DHHS  Reference  No,  E-088-01/0  filed 
06  Aug  2001 

Licensing  Contact:  Jonathan  Dixon;  301/ 
496-7056  ext,  270;  dixonj@od.nih. gov 

This  invention  discloses  new 
diacylglycerol  (DAG)  compounds  that 
may  be  useful  as  chemotherapeutic 
agents.  DAG  activates  many  of  the 
isozymes  in  the  Protein  Kinase  C  (PKC) 
family,  a  phospholipid-dependent 
serine/threonine-specific  kinase  that 
plays  an  important  role  in  cellular 
growth  and  differentiation.  The 
activation  of  PKC  by  DAG  is  important 
in  mediating  the  actions  of  a  variety  of 
hormones,  neurotransmitters,  and  other 
biological  control  factors.  This  new 
class  of  DAG  compounds  is  proving  to 
be  superior  at  inducing  apoptosis  in 
androgen-sensitive  LNCaP  prostate 
cancer  cells  by  specifically  activating 
the  alpha  isozyme.  The  compounds  are 
believed  to  receive  their  superior 
properties  from  the  replacement  of  the 
ester  oxygen  with  a  nitrogen  attached  to 
a  hydroxyl  group  (N-OH).  The  presence 
of  the  hydroxamate  functionality 
endows  the  molecule  with  improved 
solubility  properties  making  these 
compounds  the  most  potent  and  least 
lipophilic  DAG  analogues  known  to 
date 

Differentiation  of  Stem  Cells  to 
Pancreatic  Endocrine  Cells 

Nadya  Lumelsky  et  al.  (NINDS) 

Serial  No.  60/266.917  filed  06  Feb  2001 

Licensing  Contact:  Norbert  Pontzer;  301/ 

496-7736  ext.  284:  e-mail: 

np59ndnih.gov 

Diabetes,  which  effects  16  million 
people  in  the  United  States  alone, 
results  at  least  in  part  from  decreased 
production  of  insulin  by  the  pancreas. 
In  the  pancreas,  insulin  is  produced  by 
specialized  structures  called  the  islets  of 
Langerhans  Adult  mammalian  islets  are 
composed  of  four  major  cell  types;  The 
a,  p,  8  and  PP  cells  which  produce 
glucagons,  insulin,  somatostatin,  and 
pancreatic  polypeptides  respectively. 
The  physical  proximity  and  resulting 
interaction  of  each  of  these  modulators 
of  carbohydrate  metabolism  may  be 


necessary  for  the  proper  control  of 
insulin  secretion.  The  lack  of  tight 
feedback  control  of  insulin  secretion  is 
thought  to  be  responsible  for 
pathologies  arising  after  the  long-term 
injection  of  insulin  for  diabetics. 

This  invention  provides  a  method  for 
differentiating  stem  cells  into  endocrine 
cells  that  produce  insulin  and  other 
pancreatic  hormones.  The  cells  self- 
assemble  to  form  three-dimensional 
clusters  similar  in  topology  to  normal 
pancreatic  islets.  Glucose  triggers 
insulin  release  from  these  cell  clusters 
by  mechanisms  similar  to  those 
employed  in  vivo.  When  injected  into 
experimental  animals,  the  insulin 
producing  cells  undergo  rapid 
vascularization  and  maintain  an  islet- 
like organization.  These  cells  could 
provide  both  a  model  system  for  in  vitro 
study  of  pancreatic  islets  and  a  potential 
therapy  for  replacing  lost  pancreatic 
function  through  transplantation. 

Dated;  November  6.  2001. 
fack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FRDoc  01-28705  Filed  11-15-01:  8:45  am) 
BtLUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing:  Mett>od  of 
Treating  HIV  With  2',  3'-Dideoxyinosine 
(ddl;  didanosirte) 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  HHS. 

action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Goverrunent  and  are  available  for 
nonexclusive  licensing  in  the  U.S.  in 
accordance  with  35  U.S.C.  207  to 
achieve  expeditious  commercialization 
of  results  of  federally-funded  research 
and  development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  non-exclusive  licensing. 

(1)  U.S.  Patent  No.  4,861.759,  issued 

August  29,  1989,  entitled  "Antiviral 
Compositions  and  Methods"  (PHS 
Reference  No.  E-081-87/1) 

(2)  U.S.  Patent  No.  5,254.539.  issued 

October  19.  1993.  entitled 
"Antiviral  Compositions  and 
Methods"  (PHS  Reference  No.  E- 
081-87/4) 


(3)  U.S.  Patent  No.  5,616.566.  issued 

April  01.  1997,  entitled  "Method  of 
Inhibiting  HIV  Replication  with  2', 
3'-Dideoxyadenosine  '  (PHS 
Reference  No.  E-081-87/6) 

(4)  U.S,  Patent  Application  No.  08/ 

246,916.  filed  May  20.  1994. 
entitled  "Antiviral  Compositions 
and  Methods"  (PHS  Reference  No 
E-081-87/7) 

(5)  US,  Patent  No.  5.026.687.  issued 

June  25.  1991.  entitled  "Treatment 
of  Human  Retroviral  Infections  with 
2',  3'-Dideoxyinosine  '  (PHS 
Reference  No,  E-051-90/0) 

(6)  US.  Patent  No.  5.376.642,  issued 

December  27,  1994,  entitled 

"Treatment  of  Human  Retroviral 

Infections  with  2',  3'- 

Dideoxvinosine"  (PHS  Reference 

No.  £-051-90/2) 
ADDRESSES:  Licensing  information  may 
be  obtained  by  contacting  Sally  Hu, 
Ph.D.,  M.B.A,.  at  the  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard. 
Suite  325.  Rockville,  Mar\land  20852- 
3804;  Telephone:  301/496-7056  ext, 
265;  Fax:  301/402-0220;  E-mail: 
hus@od.nih.gov 

SUPPLEMENTARY  INFORMATION:  Human 

Immunodeficiency  Virus  (HIV)  and 
other  retroviruses  need  three  vtral 
enzymes  for  replication:  reverse 
transcriptase  (RT),  protease  and 
integrase.  The  current  focus  for 
treatment  of  acquired  immune 
deficiency  syndrome  (AIDS)  is  the 
development  of  antiviral  drugs  that 
target  the  infection  and  replication  of 
HIV.  The  patents  and  patent 
applications  describe  group  novel 
compounds  discovered  by  Dr.  Hiroaki 
Mitsuya.  Dr.  Robert  Yarchoan  and  Dr. 
Samuel  Broder  at  the  National  Cancer 
Institute.  It  has  been  shown  that  the 
drugs  2',  3'-dideoxyinosine  (ddl).  2',  3'- 
dideoxyadenosine  (ddA),  and  2'.  3'- 
dideoxyguanosine  (ddG),  and  their 
triphosphate  derivatives  are  useful  for 
treatment  of  retroviral  infections, 
particularly  HIV-infection  and  AIDS, 
ddl.  ddA,  and  ddG  are  metabolized  in 
vivo  to  active  triphosphate  derivatives 
that  inhibit  HIV  and  retroviral  reverse 
transcriptase,  an  enzyme  required  for 
retroviral  replication.  Liposomal 
encapsulated  dideoxynucleosides.  salts 
and  esters  are  also  claimed  since 
triphosphates  ordinarily  do  not 
penetrate  cell  membranes  and  the 
triphosphate  derivatives  of  this 
invention  are  delivered  by  liposomes, 
small  particles  that  serve  as  intracellular 
transport  systems,  ddl  (didanosine)  is 
licensed  for  human  use  in  the  U.S.  and 
around  the  world  as  a  treatment  for  HTV 
infections. 
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Dated:  November  6,  2001. 
Jack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer 
|FR  Doc  01-28706  Filed  11-15-01;  8:45  am] 
BIUJNC  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
D — Clinical  Studies. 

Dofe December  4-5.  2001. 

Time:  7  pm  lo  4  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815 

Contact  Person:  William  D,  Merritt,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch.  National  Cancer  Institute. 
National  Institutes  of  Health.  6116  Executive 
Boulevard.  Room  8129.  MSC  8328,  Bethesda, 
MD  20892-6328.  301-496-9767 

Any  interested  person  may  file  wxitten 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93,392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research:  93  394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93  396,  Cancer  Biology 
Research:  93  397,  Cancer  Centers  Support: 
93,398.  Cancer  Research  Manpower:  93,399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  November  6,  2001. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc  01-28694  Filed  11-15-01,  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institutes  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  lOfd!  of  the 
Federal  Advisory  Committee  .^ct.  as 
amended  (5  US  C  Appendix  21,  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)!4)  and  552bic|(6i,  Title  5  U  S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privac\ 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel 

Date:  November  27.  2001 

Time:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  BOO \  Executive  Blvd  .  Bethesda.  MD 
20892  (Telephone  Conference  Call) 

Contact  Person  Raul  A  .Saavedra.  PhD.. 
Scientific  Review  Administrator  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  MNDS.'NIH'DHHS,  Neuroscience 
Center,  6001  Executive  Blvd  ,  Suite  3208, 
MSC  9529.  Bethesda,  MD  20892-9529  301- 
496-9223 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.853.  Clinical  Research 
Related  to  Neurological  Disorders:  93  854. 
Biological  Basis  Research  in  the 
Neurosfiences,  NaUonal  Institutes  of  Health, 
HHS) 

Dated:  November  7  2001, 
La  Verne  Y.  Stringfield. 

Director  Office  of  Federal  Advisory 
Committee  Policy 

[FR  Doc  01-28696  Filed  11-15-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals.  The  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

\ame  of  Committf^f-  National  Institute  of 
Ncuroiogit.al  Disorders  and  Stroke  Special 
t^mphasis  Panel. 

Date  November  27,  2001. 

Time:  4  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals 

Place.  6001  Kxw  iitive  Blvd..  Rockvilie. 
RiH  kvillp  MD  20852  (Telephone  Conference 
f.all|. 

Contact  Person  Phillip  P   VViethorn, 
Scientifu  Review  .^dmlnist^alo^.  Scienlific 
Review  Branch.  NINDS/NIH  DHHS, 
Neuro.science  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529.  301-496-9223 

This  notice  is  being  published  less  than  15 
ciavs  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biologic;al  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  November  7.  2001. 
LaVeme  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 

|FR  Doc.  01-28697  Filed  11-15-01;  8:45  am] 

WLUNO  COOe  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development, 

Date:  November  29,  2001. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd,. 
Rockvilie,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Mark  Swieter,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  .Abuse, 
National  Institutes  of  Health.  DHHS,  6001 
Executive  Boulevard.  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1389. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  November  7,  2001. 
LaVeme  Y.  Slringfield, 
Director,  Office  of  Federal  Advisory- 
Committee  Policy. 

|FR  Doc  01-28698  Filed  11-15-01;  8:45  am) 
BIUJNG  COOE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor>'  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Spev-.ial  Emphasis  Panel. 
Dafe  December  12,  2001 


Time:  5  pm  to  6:30  pm. 

Agenda:  To  review  and  evaluate  gremt 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  E.xecutive  Blvd,. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  ]oe\  Sherrill,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  .Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149,  MSC  9606. 
Bethesda.  MD  20892-9606.  301-443-6102. 
isheml@mail.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  .Award  for 
Clinicians,  and  Research  Scientist  .Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  November  7,  2001. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-28700  Filed  11-15-01;  8:45  am) 

HLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date-  December  28,  2001. 

Time:  2  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Mental  Health,  DEA,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Room  6140.  MSC9606,  Bethesda,  MD  20892- 
9606,  301-443-6102,  rweise@mail.nih.gov 
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Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  30,  2001 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites  6711 
Democracy  Boulevard,  Bethesda,  .MD  20817. 

Contact  Person:  Peter  I.  Sheridian.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6142,  MSC9606. 
Bethesda,  MD  20892-9606,  301-443-1513. 
psherida@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  30.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise.  PhD. 
Scientific  Review  .Administrator.  National 
Institute  of  Mental  Health,  DEA.  National 
Institutes  of  Health.  6001  Executive 
Boulevard.  Room  6140.  MSC9606.  Bethesda, 
MD  20892-9606,  301^43-1340. 
rweise@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  November  7,  2001, 
LaVeme  Y.  StringHeld, 

Director.  Office  of  Federal  Ad\isory 
Committee  Policy. 

!FR  Doc.  01-28701  Filed  1 1-15-01;  8:45  am] 
BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  "Bioengineering  Research 
Partnerships". 

Date:  December  1 1 ,  2001. 

Time:  9:30  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Bethesda. 
MD  20892-7616  (Telephone  Conference 
Call). 

Contact  Person:  Robert  C.  Goldman.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramural 
Activities.  NLAID.  NIH.  Room  2217.  6700-B 
Rockledge  Drive.  MSC  7616,  Bethesda.  MD 
20892-7616.  (301)  496-6424, 
rgl59w^nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  November  7.  2001. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-28702  Filed  11-15-01:  8:45  ami 

BILLmG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(dj  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  me^etings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Spet;ial  Emphasis  Panel.  ZDKl  GRB-D(|2). 

Date:  November  27-28.  2001. 

Time:  7  pm  to  5  pm. 

Agenda:  To  review^  and  evaluate  grant 
applications. 

Place:  Marriott  .Atlanta.  270  Carpenter 
Drive.  Atlanta,  GA  30328. 

Contact  Person:  Ned  Feder,  MD,  Scientific 
Review  .Administrator,  Review  Branch.  DEA. 
MDDK,  Room  645.  6707  Democracy 
Boulevard,  National  Institutes  of  Health. 
Bethesda.  MD  20892. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-D(12). 

Date:  December  18.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott.  2899 
Jefferson  Davis  Highway.  Arlington,  V.A 
22203. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  750,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892—6600,  (301) 
594-7798,  muston@extra.niddk.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  L'rology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  November  7.  2001. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-28703  Filed  11-15-01 ;  8:45  am) 

BILLING  COOE  4140-C1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  .National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date-.  November  28,  2001. 

Time:  7  pm  to  10  pm. 

Agenda-.  To  review  and  evaluate  grant 
applications. 

Place:  Carolina  Inn,  211  Pittsboro  Street. 
Chapel  Hill,  NC  27516. 

Contact  Person:  Laura  K  Moen.  PhD. 
Office  of  Scientific  Review.  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building,  Room 
1 AS-13H,  Bethesda.  MD  20892.  301-594- 
3998,  moenl@nigms.nih.gov. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93. ,375,  Minority  Biomedical 
Research  Support;  9.T.821,  ('ell  Biology  and 
Biiiph\'iit:s  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
RcM'drc  h;  93  862.  Genetics  and 
nt'\t'l()[)mf'nlal  Biology  Research;  93.88, 
Mmoritv  .■Xc  cess  to  Research  Careers;  93.96, 
.S[ie(  lal  Mmoritv  Initiatives,  National 
Institutes  of  Health,  HHS) 

Drtled:  N'ovfmh.T  fi,  2001. 
LaVerne  Y.  SIringfieid. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc  01-28704  Filed  11-15-01:  8:45  ami 

BILLING  COOC  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Scientific 
r.uunseiors.  National  Library  of 
Medicine.  December  .3.  2001.  7  pm  to 
December  4,  2001.  2  pm.  National 
Library  of  Medicine,  8600  Rockville 
Pike.  Board  Room.  Bethesda,  MD  20894 
which  was  published  in  the  Federal 
Register  on  October  1.5.  2001,  66  FR 
52440 

The  meeting  will  be  held  on 
December  4.  2001  from  8:30  am  to  4  pm. 
The  meeting  is  closed  to  the  public. 

Dated:  November  6,  2001. 

LaVeme  Y.  Stringfieid. 

Director.  Uffue  of  Federal  Advisory 
Committee  Policy. 

IFR  IJu(    ()l-2Hh'ri  Filed  11-15-01;  8:45  ami 

BILUNC  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applicatidns. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4144, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  16,  2001. 

Time:  10  am  to  1 1  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NFH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  fecial  Emphasis  Panel. 

Date:  November  19,  2001. 

Time;  9  am  to  10  am. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place  NIH,  Ro<:kledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann.  PhD,  [D. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3186, 
MSC  7848.  Bethesda,  MD  20892  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333.  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93  892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  7,  2001 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Dor  01-28699  Filed  1 1-15-01;  8:45  am] 

BtLUNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2002  funds  for 
cooperative  agreements  for  the 
following  activity.  This  notice  is  not  a 
complete  description  of  the  activity; 
potential  applicants  must  obtain  a  copy 
of  the  Guidance  for  Applicants  (GFA), 
including  Part  I.  Cooperative 
Agreements  for  Addiction  Technology 
Transfer  Centers  (includes  ATTC  Sites 
and  the  ATTC  National  Office),  and  Part 
II.  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionar\'  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

^e'ad£"            Est.  Funds  FY  2002 

Est  Number  of  awards 

Proiect  period 

Cooperative  Agreements  for  Addiction  Tech- 
nology Transfer  Centers 

January  3  2002     S4  4  million  

7  sites  and  1  National  Office  

5  years 

The  actual  amount  available  for  the 
award  may  varv,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 


the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  106-310. 
SAMHSAs  policies  and  procedures  for 
peer  review  and  Advisory  Council 


review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2,  1993. 
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General  Instructioris:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information 
(NCADI),  P.O.  Box  2345.  Rockville.  MD 
20847-2345.  Telephone:  1-800-729- 
6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
wwT\:  samhsa.gov 

When  requesting  an  application  kit, 
the  applicant  must  specih"  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  cooperative  agreements  to 
support  the  creation  or  continuation  of 
Addiction  Technology  Transfer  Centers 
(ATTCs).  The  ATTC  program  is 
comprised  of  14  regional  ATTCs  and 
one  ATTC  National  Office  which 
together  form  a  network.  The  ATTC 
Network  members,  individually  and 
collaboratively,  will  develop  research- 
based  and  culturally  appropriate 
substance  abuse  treatment  and  recovery' 
curricula  and  provide  academic  and 
continuing  education,  professional 
development,  and  practicum  training  to 
students  and  practitioners  in  the 
substance  abuse  treatment  and  related 
fields.  This  is  a  modified  reissuance  of 
SAMHSA/CSAT's  Fiscal  Year  2001  GFA 
No.  Tl  01-008,  entitled  ■Cooperative 
Agreements  for  Addiction  Technology- 
Transfer  Centers  (ATTCs)."  The  ATTC 
program  is  being  reannounced  to  solicit 
applications  for  7  ATTC  sites  to  serve 
ATTC  Regions  not  covered  by  FY  2001 
awards,  and  for  an  ATTC  National 
Office. 

Eligibility:  Applications  for  these 
cooperative  agreements  for  either  an 
ATTC  site  or  the  ATTC  National  Office 
may  be  submitted  by  public  and 
domestic  private  nonprofit  entities  such 
as  units  of-State  or  local  government, 
recovery  and  other  community-based 
organizations,  faith-based  organizations, 
and  State  or  private,  non-profit 
universities,  colleges,  and  hospitals. 


Current  CSAT  ATTC  grantees  in  ATTC 
Regions  5.  7,  8.  9  10  and  13  with  a 
project  period  that  ended  on  or  before 
September  30.  2001,  and  who  meet  the 
above  requirements,  are  also  eligible  to 
apply 

An  organization  may  submit  an 
application  for  an  ATTC  site  and/or  the 
.-^TTC  National  Office.  A  separate 
application  is  required  for  each 
function  Although  the  ATTC  National 
Office  may  be  established  by  an 
organization  which  also  has  an  ATTC 
site,  it  must  be  set  up  as  a  separate 
entity  with  dedicated  staff,  a  separate 
and  independent  project  director,  a 
separate  budget,  audit,  and  specific 
responsibilities 

Availability-  of  Funds  .Approximately 
$4,400,000  will  be  available  to  fund  7  ' 
ATTC  sites  and  one  .National  Office  The 
average  award  for  ATTC  sites  and  the 
ATTC  National  Office  is  expected  to 
range  from  $450,000  to  $550,000  per 
year  in  total  costs  (direct  and  indirect) 

Period  of  Support:  Cooperative 
agreements  will  be  awarded  for  a  period 
of  5  years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
hinds  to  SAMHSA/CSAT  and  progress 
achieved. 

Criteria  for  Re\iew  and  Funding 

General  Review  Catena  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/ SAMHSA  peer  review- 
procedures  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Catena  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  ment  as 
determined  through  the  peer  review- 
group  and  the  appropriate  National 
Advisory-  Council  review  process. 
.Availability  of  funds  will  also  be  an 
award  criteria. 

Additional  award  criteria  specific  to 
the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 

Catalog  of  Federal  Domestic 
Assistance  \umber:  93.230 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 

Susanne  R.  Rohrer.  RN.  Office  of 
Evaluation,  Scientific  .Analysis,  and 
Synthesis  CSAT  SAMHSA.  Rockwall  II. 
Suite  840.  5600  Fishers  Lane.  Rockville, 
MD  20857.  (301)  443-8521,  E-mail: 
srohrer@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  11,  6th  floor. 


5600  Fishers  Lane,  Rockville,  MD 
20857.  (301)  443-9666.  E-mail; 
shudak<s,samhsa  gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applicatinns  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
ser\-ice  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the' 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information 

a  A  copy  of  the  face  page  of  the 
apoiication  (Standard  form  424). 

b.  A  summary'  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary-  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements  .Application 
guidance  materials  will  specify-  if  a 
particular  FY  2001  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  \  on -use  of  Tobacco  Policy 
Statement  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  librar\  .  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children  This 
IS  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  .American  people. 
Executive  Order  12372:  .Applications 
submitted  in  response  to  the  FY  2001 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100  E  O  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance  .Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
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Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessar\"  instructions  on  the  State's 
review  process  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  The  SPCIC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Re\iew  Substance  Abuse  and  Mental 
Health  Services  Administration 
Parklawn  Building,  Room  17-89.  5600 
Fishers  Lane.  Rockville,  Maryland 
20857 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
davs  after  the  specified  deadline  date  for 
the  receipt  nf  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated    Novembt'rB,  2001. 
Richard  Kopanda, 

Executivf  Officer.  Substance  Abuse  and 
Mrntal  Htfalth  Senicfs  Administration. 
IFR  no«    01-28721  Filed  11-15-01:8:45  am! 

BILLING  COD€  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-4e] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary'  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  identifies 

unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SVV..  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  C.FR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  942  U.S.C. 
1 1411),  as  amended.  HUD  is  publishing 
this  Notice  to  identifv  Federal  buildings 
and  other  real  propertv  that  HUD  has 
reviewed  for  suitabilitv  for  use  to  assist 


the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
propertv  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
propertv  is  described  as  for  "off-site  use 
only  "  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney. 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville. 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/ unavailable. 


For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  fioor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses;  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Propertv  Disposal,  18th  and  F  Streets, 
NW..  Washington.  DC  20405;  (202)  501- 
0052:  (These  are  not  toll-free  numbers). 

Dated:  November  H.  2001. 
John  D.  Garrity, 
Director.  Office  of  Special  Needs  Assistance 

Programs 

TITLE  V.  FEDERAL  St  RPLl  S  PROPERTY' 
PROGRAM  FEDERAl  REGISTER  REPORT 
FOR  11/16/01 

Unsuitable  Properties 

Buildings  Iby  Statel 

Florida 

U.S.  Courthouse 

.311  West  Monroe  Street 

Jacksonville  Co;  Duval  FL  32209- 

Landholding  Agency:  GSA 

Property  Number:  54200140010 

Status:  Exces.s 

Reason:  Within  airport  runwav  clear  zone 

GSA  Number:  4-(;-FL-l  178  ' 

New  lersey 

Holmdel  Housing  Site 
Telegraph  Hill  Road 
Holmdel  Co:  Monmouth  NJ  0773.3- 
Location:  redetermination  based  on 

additional  information  from  landholding 

agency 
Landholding  Agency:  GSA 
Property  Number:  54200040005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-NI-622 

|FR  Doc.  01-28557  Filed  11-15-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  PerniH  Application  (LCRA) 
for  Incidental  Talte  of  the  Houston 
Toad 

AGENCY:  Fish  and  Wildlife  Ser\ice. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Lower  Colorado  River 
Authority  (LCRA)  has  applied  for  an 
incidental  take  permit  (TE-046500-0) 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permit  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
operation  of  three  wastewater  lift 
stations  and  associated  wastewater  force 
mains  in  the  Tahitian  Village 
Subdivision  in  Bastrop  County,  Texas 
DATES:  Written  comments  on  the 
application  should  be  received  within 
30  days  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Room  4102,  Albuquerque.  New 
Mexico  87103  Person  wishing  to  review 
the  EA/HCP  may  obtain  a  copy  by 
contacting  Clavion  Napier.  U.S.  Fish 
and  Wildlife  Service.  10711  Burnet 
Road.  Suite  200.  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Ser\'ice, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Super\-isor,  U.S.  Fish  and  Wildlife 
Ser\ice.  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-046500-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service.  Austin  Office. 
SUPPLEMENTARY  INFORMATKJN:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to.  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Ser\'ice  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
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incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Envirorunental  Policy  Act 
regulatio  .s  (40  CFR  1506.6). 

Applicant:  The  LCRA  plans  to 
construct  three  wastewater  lift  stations 
and  associated  wastewater  force  mains 
in  the  Tahitian  Village  Subdivision  in 
Bastrop  County.  Texas.  This  action  will 
eliminate  0.6  acres  or  less  of  Houston 
toad  habitat  The  LCR,^  proposes  to 
compensate  for  this  incidental  take  of 
the  Houston  toad  by  providing 
51,656.00  to  the  Houston  Toad 
Conservation  Fund  at  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Steven  M.  Chambers. 

Acting  Regional  Director,  Region  2. 

IFR  Doc  01-28709  Filed  11-15-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision:  Final  Fori  Bowie 
General  Management  Plan  and  Final 
Environmental  impact  Statement:  Fort 
Bowie  National  Historic  Site,  Arizona 

The  Department  of  the  Interior. 
National  Park  Ser\-ice  has  prepared  this 
Record  of  Decision  on  the  General 
Management  Plan  and  Final 
Environmental  Impact  Statement  for 
Fort  Bowie  National  Historic  Site.  This 
Record  of  Decision  includes  a 
description  of  the  background  of  the 
project,  a  statement  of  the  decision 
made,  synopses  of  other  alternatives 
considered,  the  basis  for  the  decision, 
findings  on  impairment  of  park 
resources  and  values,  a  description  of 
the  envirorunentally  preferable 
alternative,  a  listing  of  measures  to 
minimize  environmental  harm,  and  an 
over\'iew  of  public  and  agency 
involvement  in  the  decision-making 
process. 

Background  of  the  Project 

A  comprehensive  general 
management  plan  (GMP)  is  needed  to 
manage  resources  and  guide 
development  and  use.  The  master  plan 
approved  for  Fori  Bowie  in  1975  is 
outdated  and  inadequate  to  deal  with 
the  variety  of  issues  facing  the  historic 
site. 


The  purpose  of  the  new  GMP  is  to 
decide  what  kinds  of  resource 
conditions  and  visitor  experiences 
should  ultimately  be  achieved  and 
maintained  throughout  the  historic  site. 
The  process  started  m  early  Mav  1998 
and  involved  joint  scoping  for  GMPs  for 
both  Fort  Bowie  NM  and  Fort  Bowie 
NHS.  A  newsletter  invited  the  public  to 
attend  meetings  to  discuss  both  plans 
Notices  of  the  public  meetings  were  also 
sent  to  nearby  newspapers.  Four 
meetings  were  held  the  week  of  Mav 
18th  in  the  towns  of  Portal   Willcox.  and 
Bowie,  and  at  a  school  just  outside  of 
Fort  Bowie  NM  A  totaJ  of  19  people 
attended  the  meetings  The  GMP 
process  was  descnbed  at  each  meeting, 
as  were  the  two  parks  There  was 
general  appreciation  expressed  for  the 
parks,  and  recommendations  were  made 
not  to  change  them   .■Ml  suggestions 
were  discussed  and  notes  were  laken. 
Another  24  mailed  responses  were 
received  from  newsletter  readers  In 
addition  to  the  newsletter,  letters  were 
also  sent  to  three  Apache  tribes  (White 
Mountain,  San  Carlos  and  Tonto).  the 
Yavapai  Tribe,  Mohave  Tribe  and  one 
nation  (Mescalero)  in  Arizona.  New- 
Mexico,  and  Oklahoma,  and  to  two 
interested  individuals  (American 
Indians).  No  responses  were  received. 

A  Notice  of  Intent  to  publish  an 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  in 
lune  of  1999  A  30-day  public  comment 
period  followed  ending  on  lulv  15. 
1999.  A  Web  site  {http://\\-v^M 'nps.gov/ 
planning/ fobo)  was  established  to 
facilitate  making  information  about  the 
planning  process  available  to  the  public. 
A  total  of  5  responses  were  received 
requesting  information  on  the  planning 
pr(x:ess.  Groups  included  one 
organization  interested  in  land  issues, 
one  interested  in  handicapped 
accessibility,  and  two  unaffiliated 
individuals 

The  purpose  of  the  Fort  Bowie 
General  Management  Plan  is  to  present 
a  comprehensive  management  plan  and 
guide  the  management  of  the  Fort  Bowie 
National  Histonc  Site  for  the  next  12  to 
15  years  Two  alternatives  were 
considered — a  no-action  and  the  park 
proposal  The  proposed  general 
management  plan  for  the  Fort  Bowie 
.National  Historical  Site  continues  the 
concept  established— the  principle  of  a 
very-  low  level  of  development,  intended 
to  allow  the  visitor  a  "discovery" 
experience  in  a  place  of  "historic 
abandonment."  Alternatives  A  (the  .NTS 
Proposal)  recognizes  that  the  current 
level  of  development,  interpretation. 
and  the  pattern  of  visitor  use  with  some 
minor  modifications  are  appropriate  for 
Fort  Bowie  and  would  be  maintained. 
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The  concepts  presented  in  the  Final  Fort 
Bowie  NHS  General  Management  Plan/ 
FEIS  are  based  on  a  thorough 
consideration  of  the  best-available 
information  on  park  resources  and  the 
visitor  experience.  Alternative  A  in  the 
Final  Fort  Bowie  NHS  General 
Management  Plan/FEIS  presents  a 
distinct  vision  for  preserving  the 
resources  that  contribute  to  Fort  Bowie 
National  Historic  Site's  cultural  and 
natural  values  while  making  the 
resources  available  to  people  for  their 
enjoyment,  education,  and  recreation. 

Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  Alternative  A  as  described  in 
the  Fort  Bowie  National  Historic  Site 
General  Management  Plan  and  Final 
Environmental  Impact  Statement  issued 
in  March  2001  The  selected  alternative 
provides  an  overall  combination  of 
actions  to  restore  natural  processes, 
preserve  cultural  resource  values, 
reduce  harmful  environmental  impacts 
and  continue  to  provide  opportunities 
for  high  quality  visitor  experiences 
based  on  resource  values.  With  the 
exceptions  described  below,  the  current 
level  of  development  and  interpretation 
and  the  pattern  of  visitor  use  would  be 
maintained.  In  summary,  the  following 
would  be  implement.  This  is  also 
documented  in  more  detail  in  the  plan. 

Apache  Pass  Road — The  approach  to 
Fort  Bowie,  on  the  existing  Apache  Pass 
Road,  serves  as  an  introduction  to  the 
undeveloped  nature  of  the  park,  and  the 
park  would  encourage  that  it  be  retained 
as  a  dirt  road  Paving  the  road  could 
lead  to  its  widening  and  straightening, 
and  hence  to  higher  speeds  that  might 
cause  accidents  and  injury  to  wildlife, 
Therefore  the  NPS  would  request  that 
.Apache  Pass  Road  not  be  paved  from 
Emigrant  Canyon  across  Apache  Pass. 
The  park  would  use  its  influence  to 
prevent  its  paving  unless  the  road  is 
rerouted  to  the  north,  outside  the  park. 

Cherlook — The  only  spot  from  which 
the  fort  can  be  seen  from  the  road  is 
from  a  minimally  developed  overlook. 
Because  the  overlook  is  on  Bureau  of 
Land  Management  (BLM)  land,  the  park 
would  work  in  partnership  with  BLM  to 
improve  the  parking  and  make  the  trail 
to  the  lookout  handicapped  accessible. 

Park  Entrance/Trailnead /Trail — 
Under  the  proposal,  the  entrance  area/ 
trailhead  would  be  redesigned  into  a 
setting  that  is  appropriate  for  the  spot 
that  introduces  visitors  to  the  fort  trail 
and  the  fort  itself.  An  open-sided 
information  and  interpretation  shelter, 
about  15  feet  by  20  feet,  would  be  the 
formal  introduction  to  the  park.  It 
would  be  located  at  the  roadside,  near 
the  existing  rest  room.  The  shelter 


would  be  built  of  slump  block  to  give 
an  adobe  look  and  match  existing 
buildings.  The  shelter  would  provide  a 
description  of  the  trail  and  the  historic 
resources  along  it  and  would  encourage 
the  reader  to  take  the  trail,  by  describing 
it  as  an  informational  and  scenic 
introduction  to  the  fort.  Information  on 
how  to  reach  the  fort  by  road  will  be 
provided  to  visitors  with  mobility 
impairments. 

A  phone  or  radio  at  the  shelter  would 
connect  the  visitor  directly  to  the  ranger 
station  at  the  fort  for  additional 
information  about  accessibility  or  other 
matters.  A  surfaced  handicapped 
parking  space  would  be  provided  close 
to  the  shelter  and  rest  room  No  changes 
are  anticipated  to  the  route  or  historic 
nature  of  the  trail.  The  trail  would 
continue  to  serve  as  the  primary 
interpretive  route  to  the  historic  spots 
along  the  way  and  as  a  mood-setter  for 
the  visit  to  the  fort  itself. 

When  additional  research  provides 
the  necessary  guidance,  the  cemetery's 
enclosing  fence  would  be  relocated  to 
its  historic  location,  as  would  the 
incorrectly  placed  grave  markers 
(information  is  based  upon  historical 
park  data.)  More  complete  interpretation 
would  be  provided. 

Park  Landscape — The  park  would 
continue  to  maintain  the  landscape  in 
the  valley  along  the  access  trail  to  its 
1862-1894  appearance  by  removing 
mesquite  and  exotic  vegetation.  The 
area  of  mesquite  and  exotic  removal 
would  be  increased  from  its  present 
acreage  and  maintained  by  an  active  fire 
management  program. 

Ruins  Preservation — The  first  fort  area 
would  continue  to  receive  routine 
preser\'ation  treatment  of  the  exposed 
stone  foundations  and  would  be 
interpreted  There  would  be  no  changes 
to  the  site  or  its  visitor  use. 

Until  a  better  means  of  preserving 
exposed  adobe  is  available  (one  that  is 
esthetically  and  historically  acceptable), 
the  second  fort  ruins  would  remain 
encapsulated  within  lime  plaster.  In  the 
meantime,  the  park  would  pursue  two 
objectives: 

•  Seek  adequate  and  assured  funding 
to  maintain  and  test  the  encapsulated 
ruins. 

•  Contribute  to  preservation  research 
and  experimentation. 

The  park  would  cooperate  with  and 
encourage  such  research,  both  generally 
and  at  Fort  Bowie.  As  successful 
techniques  are  developed,  the  NPS 
would  consider  their  applicability  to  the 
park  ruins. 

An  interpretive  theme  for  the  park 
would  deal  with  this  preservation 
problem,  especially 


•  the  nature  of  adobe  and  why  it 
melts 

•  the  problem  of  finding  a  satisfactory 
adobe  preser\'ation  technique  for  a 
historic  site 

•  the  benefits  and  disadvantages  of 
encapsulation  and  whv  it  is  being  used 

•  an  exhibition  adobe  wall  (historic 
or  new)  showing  the  means  of 
construction  and  the  results  of  melting 

Vegetation  Management — Vegetation 
in  and  near  the  fort  would  continue  to 
be  managed  to  retain  the  open,  easily 
viewed  appearance.  Exotic  vegetation 
would  be  removed. 

Visitor  Center — No  changes  are 
recommended  for  the  visitor  center 
building,  unless  the  construction  of  a 
new  rest  room  is  incorporated  with  the 
existing  structure. 

This  plan  recognizes  the  need  to 
provide  accessibility  into  the  fort  and 
visitor  center  and  recognizes  that  the 
only  feasible  means  of  doing  it  is  from 
the  housing/maintenance  area  A  short 
driveway  would  be  constructed  from  the 
maintenance  area  to  the  visitor  center 
along  the  existing  utility  corridor. 
Parking  for  two  vehicles  would  be 
provided  close  to  the  visitor  center. 

Accessibility — As  stated  previously, 
the  best  and  most  satisfying  means  of 
getting  to  the  fort  is  via  the  long  trail 
from  the  trailhead.  because  from  it  the 
historical  and  scenic  character  of  the 
NHS  is  revealed  bit  by  bit  to  the  walker. 
Visitors  who  are  disabled,  entering  from 
the  maintenance  area,  miss  that 
introduction.  Therefore,  it  would  be 
necessary  to  replace  the  actual 
experience  with  interpretive  material  at 
the  visitor  center.  This  printed  or 
audiovisual  material  would  try  to 
capture  the  experience  of  the  trail  and 
its  unfolding  historical  resources  for 
those  who  are  unable  to  enjoy  it  in 
person. 

An  accessible  rest  room  would  be 
provided  in  the  fort  area,  and  as  many 
of  the  paths  among  the  ruins  as  feasible 
would  also  be  made  accessible.  The 
park  would  discuss  with  accessibility 
experts  the  most  practical  type  of 
wheelchair  to  have  at  the  visitor  center 
for  loan  to  visitors. 

Administrative  Area — This  plan 
recommends  no  changes  to  the  park 
housing  area.  Within  the  existing 
"footprint"  of  the  maintenance  area,  a 
pad  with  utility  hookups  would  be 
constructed  for  a  volunteer-owned 
recreation  vehicle.  The  existing 
administrative  road  would  continue  to 
provide  access  to  the  housing/ 
maintenance  area  and  maintenance 
access  to  the  fort  and  visitor  center. 

Water  System — A  new  well  would  be 
dug  closer  to  the  housing  area  and  piped 
into  the  system,  additional  water  storage 
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would  be  added,  and  a  fire  sprinkler 
system  would  be  added  to  the  visitor 
center.  The  existing  well  would  be 
capped  (unless  it  is  needed  for 
providing  water  to  cattle),  the  2/3  mile 
of  surface  pipe  would  be  removed,  and 
the  ground  restored  to  a  natural 
condition. 

Old  Butterfield  Trail— The  Old 
Butterfield  Trail,  west  of  its  junction 
with  the  main  park  trail,  and  its  section 
of  the  park,  would  not  be  altered.  This 
area  would  retain  its  "discovery" 
environment. 

Grazing — Grazing  would  be  phased 
out  and  the  park  boundary  would  be 
fenced.  Historic  Apache  Spring  would 
continue  to  be  piped  out  of  the  park  for 
livestock  use.  The  current  Permittee  has 
Vz  water  right  to  Apache  Spring. 

Boundary — The  entire  park  would  be 
fenced  and  a  boundary  study  would  be 
conducted. 

Operating  Expenses — The  proposed 
rest  room,  the  boundary  fence,  and  the 
accessible  route  to  the  visitor  center  will 
require  some  maintenance,  but  it  will  be 
minimal  and  will  be  offset  by  the 
removal  of  the  cattle  fence  and  the  2/3- 
mile-long  water  pipe.  The  changes 
recommended  by  this  GMP  would  cause 
little  or  no  increase  to  operating 
expenses 

Commercial  Senices — Individual 
business  permits  (covering  both  Fort 
Bowie  and  Chiricahua)  allow  guided 
horseback,  hiking,  and  bus  tours.  Books 
are  sold  in  the  visitor  center  by  the 
Southwest  Parks  and  Monuments 
Association.  No  addition  commercial 
services  are  needed  or  recommended 

Park  Museum  and  Collections — The 
proposal  calls  for  improvement  in  the 
heating,  ventilation,  and  air 
conditioning  system  for  the  protection 
of  collections. 

Other  Alternatives 

No-Action  Alternative 

Under  the  no-action  alternative, 
existing  conditions  as  described  below 
would  continue  at  Fort  Bowie  NHS. 

Visitors  would  continue  to  reach  the 
historic  site  by  traveling  on  the  Apache 
Pass  Road,  a  partially  paved,  graded 
county  road.  The  primitive  pullout  a 
short  distance  before  the  trailhead.  with 
a  dirt  parking  area,  trail  to  the  overlook, 
and  fort  sighting  pipe  would  be 
retained. 

Visitors  would  continue  to  reach  the 
fort  from  the  existing  trailhead.  The 
unimproved  parking  area,  accessible 
composting  toilet,  a  metal  and  wood 
shade  structure  with  benches,  and  three 
interpretive  waysides  would  be 
retained.  Visitors  would  continue  to 
leave  their  cars  and  approach  the  ruins 


of  the  fort  via  a  1 '  2-mile  trail.  The 
existing  fence,  grave  markers,  and 
interpretive  signs  describing  the 
cemetery  would  be  retained.  In  the 
triangular  valley  leading  to  the  fort, 
vegetation  would  continue  to  be 
managed,  at  a  very  slow  rate,  to  restore 
and  maintain  the  appearance  of  the 
historic  fort  based  on  the  results  of  the 
cultural  landscape  report.  In  the  first 
and  second  fort  areas,  the  routine 
preservation  of  stone  and  adobe 
masonry  foundations  would  continue. 
Vegetation  would  be  managed  b\ 
removing  trees  growing  next  to  and 
among  the  ruins  in  order  to  retain  the 
open  area  to  protect  and  view  ruins 
Exotic  species  would  be  removed  to 
protect  native  species.  The  visitor 
center,  pit  toilet,  and  trails  throughout 
the  fort  areas  would  be  retained. 
Interpretation,  sales  activities,  and  office 
space  would  continue  to  be  the  main 
functions  in  the  visitor  center. 

Under  the  no-action  alternative,  the 
houses,  maintenance  complex,  offices, 
and  utilities  would  be  retained.  Water 
would  continue  to  be  piped  over  ground 
to  the  housing/administrative  area 
Administrative  access  to  the  fort  would 
continue  along  the  existing  dirt  road, 
including  one  paved  section  on  a  steep 
segment  of  the  road. 

The  Butterfield  Trail  would  continue 
to  be  used  and  maintained  as  a  horse 
and  hiking  trail,  with  vegetation 
management  to  control  exotic  species. 

Grazing  in  the  park  would  continue  at 
its  present  rate  under  the  no-action 
alternative.  The  historic  Apache  Spring 
would  continue  to  be  used  as  a  water 
source  for  cattle  grazing  off  of  park  land 

Basis  for  Decision 

After  careful  consideration  of  public 
comments  received  throughout  the 
planning  process,  including  comments 
on  the  Fort  Bowie  NHS  General 
Management  Plan/Draft  Environmental 
Impact  Statement.  Alternative  A  has 
been  selected  for  this  Record  of 
Decision.  This  alternative  best 
accomplishes  the  legislated  purposes  of 
Fort  Bowie  National  Historic  Site  and 
the  statutory  mission  of  the  National 
Park  Service  to  provide  long-term 
protection  of  Fort  Bowie  National 
Historic  Site's  resources  and  values 
while  allowing  for  visitor  use  and 
visitor  enjoyment.  The  selected  action 
also  best  accomplishes  the  stated 
purposes  of  the  Fort  Bowie  NHS  General 
Management  Plan.  Consequently,  the 
selected  action  conserves  values 
embodied  in  the  Organic  Act  to: 

•  Accomphsh  the  mission  of  the 
National  Park  Service 


•  Achieve  the  purposes  and  criteria  of 
the  Fort  Bowie  NHS  General 
Management  Plan,  and 

•  Prevents  impairment  of  park 
resources  in  a  manner  that  meets  legal 
and  policy  requirements 

Protect  and  Enhance  Natural  and 
Cultural  Resources 

Through  its  combination  of 
restoration  of  areas  to  natural 
conditions,  resource  protection,  and  the 
location  or  relocation  of  facilities, 
Alternative  A  exceeds  the  other 
alternatives  in  its  protection  and 
enhancement  of  natural  resources  and 
removal  of  facilities  from  highly  valued 
resource  areas. 

Alternative  A  protects  highlv  valued 
natural  and  cultural  resources  through 
the  restoration  Arizona  vegetation 
communities.  Habitat  connectivitv 
encourages  biodiversity  and  promotes  a 
more  stable  biological  system 

Alternative  A  preser\es  cultural  and 
historic  features  of  the  park  through  a 
shift  in  interpretive  them  emphasizing 
understanding  of  cultural  and  natural 
resources  and  their  environment — (/e 
the  nature  of  adobe  and  why  it  melts, 
the  problem  of  finding  a  satisfacton' 
adobe  preser\ation  technique  for  a 
historic  site,  the  benefits  and 
disadvantages  of  encapsulation  and  whv 
it  is  being  used)  The  importance  of  the 
park  landscape  and  ruins  preservation  is 
also  emphasized. 

Alternative  A  will  better  preserve  the 
historic  integrity  of  the  area  than  the 
other  action  alternatives  bv  retaining 
character- through  the  parks  request  that 
Apache  Pass  Road  not  be  paved  from 
Emigrant  Canyon  across  Apache  Pass. 
The  park  would  use  its  influence  to 
prevent  its  paving  unless  the  road  is 
rerouted  to  the  north,  outside  the  park. 

In  summan'.  Alternative  A  includes 
actions  that  are  beneficial  to  the  natural 
resources  and  cultural  resources  than 
other  alternatives. 

Enhance  Visitor  Experience 

The  criteria  to  enhance  the  visitors' 
experience  by  fostering  a  diversity  of 
opportunities  and  by  encouraging  a  high 
degree  of  resource  stewardship  through 
interpretation,  orientation,  and 
education,  will  be  best  achieved  by 
implementing  Alternative  A.  This 
would  be  done  through  increased 
awareness  and  understanding  of  park 
resources  and  accessibility 
improvements  for  disabled 

Alternative  A  provides  increased 
opportunities  for  experiencing  Fort 
Bowie  NHS  on  foot  by  providing 
additional  trails. 
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Provide  Effective  Operations 

The  management  of  park-wide 
operations  would  retain  its  existing 
operational  structure.  Small  functional 
improvements  would  be  made  to 
facilities. 

Provide  Appropriate  Land  I'ses 

The  criterion  articulated  in  the 
Purpose  and  Need  of  the  Final  Fort 
Bowie  NHS  General  Management  Plan/ 
FEIS  to  site  new  facilities  so  that,  in 
aggregate,  they  help  achieve  a  benefit  for 
park  resources,  will  be  met  under 
Alternative  A.  Application  of 
management  prescriptions  guide 
appropriate  land  uses. 

Findings  on  Impairment  of  Park 
Resources  and  Values 

The  National  Park  Service  has 
determined  that  implementation  of 
Alternative  A  of  the  Fort  Bowie  NHS 
General  Management  Plan  will  not 
constitute  an  impairment  to  Fort  Bowie 
National  Historic  Site's  resources  and 
values.  This  conclusion  is  based  on  a 
thorough  analysis  of  the  environmental 
impacts  described  in  the  Final  Fort 
Bowie  NHS  General  Management  Plan/ 
FEIS,  the  public  comments  received, 
relevant  scientific  studies,  and  the 
professional  judgment  of  the  decision- 
maker guided  by  the  direction 
Management  Policies  2001.  While  the 
plan  has  some  negative  impacts,  in  all 
cases  these  adverse  impacts  are  the 
result  of  actions  taken  to  preserve  and 
restore  other  park  resources  and  values. 
Overall,  the  plan  results  in  benefits  to 
park  resources  and  values,  opportunities 
for  their  enjoyment,  and  it  does  not 
result  in  their  impairment. 

In  determining  whether  impairment 
mav  occur,  park  managers  consider  the 
duration,  severity,  and  magnitude  of  the 
impact,  the  resources  and  values 
affected;  and  direct,  indirect,  and 
cumulative  effects  of  the  action. 
According  to  National  Park  Service 
Policy,  'An  impact  would  be  more 
likely  to  constitute  an  impairment  to  the 
extent  that  it  affects  a  resource  or  value 
whose  conservation  is:  (a)  Necessary  to 
fulfill  specific  purposes  identified  in  the 
establishing  legislation  or  proclamation 
of  the  park;  (b)  Key  to  the  natural  or 
cultural  integrity  of  the  park  or  to 
opportunities  for  enjoyment  of  the  park; 
or  (c)  Identified  as  a  goal  in  the  park's 
general  management  plan  or  other 
relevant  National  Park  Service  planning 
documents." 

This  policy  does  not  prohibit  impacts 
to  park  resources  and  values  The 
National  Park  Service  has  the  discretion 
to  allow  impacts  to  park  resources  and 
values  when  necessary  and  appropriate 


to  fulfill  the  purposes  of  a  park,  so  long 
as  the  impacts  do  not  constitute 
impairment.  Moreover,  an  impact  is  less 
likelv  to  constitute  impairment  if  it  is  an 
unavoidable  result  of  an  action 
necessary  to  preserve  or  restore  the 
integrity  of  park  resources  or  values. 

Human  activity  and  past  development 
have  resulted  in  the  ongoing  disruption 
of  natural  systems  and  processes  in  Fort 
Bowie  NHS  for  generations.  The  No 
Action  Alternative  would  result  in 
future  unplanned  and  uncoordinated 
actions  that  are  merely  reactive  to 
immediate  concerns.  Furthermore,  these 
actions  would  likely  be  responsive  to 
immediate,  short-term,  adverse  impacts 
that  demand  attention,  but  may  result  in 
long-term  impairment  to  park  values 
and  resources. 

The  actions  comprising  Alternative  A 
will  achieve  the  goals  of  the  Fort  Bowie 
NHS  General  Management  Plan  (which 
include  protecting  and  enhancing  the 
natural  and  cultural  resources  of  Fort 
Bowie  NHS  and  providing  opportunities 
for  high-quality,  resource-based  visitor 
experiences)  in  a  comprehensive, 
integrated  manner  that  takes  into 
account  the  interplay  between  resource 
protection  and  visitor  use.  Beneficial 
effects  identified  in  the  Final  FEIS 
include  effects  related  to  restoring  and 
protecting  park  resources  and  values. 

In  conclusion,  the  National  Park 
Service  has  determined  that  the 
implementation  of  Alternative  A  will 
not  result  in  impairment  of  resources 
and  values  in  Fort  Bowie  National 
Historic  Site. 

Environmentally  Preferable  Alternative 

Environmentally  preferable  is  defined 
as  "the  alternative  that  will  promote  the 
national  environmental  policy  as 
expressed  in  the  National 
Environmental  Policy  Act's  Section  101 
NEPA  Section  101  states  that  "*   *   *  it 
is  the  continuing  responsibility  of  the 
Federal  Government  to  *   *   *  (1)  fulfill 
the  responsibilities  of  each  generation  as 
trustee  of  the  environment  for 
succeeding  generations;  (2)  assure  for  all 
Americans  safe,  healthful,  productive, 
and  aesthetically  and  culturally  pleasing 
surroundings;  (3)  attain  the  widest  range 
of  beneficial  uses  of  the  environment 
without  degradation,  risk  to  health  or 
safety,  or  other  undesirable  and 
unintended  consequences;  (4)  preserve 
important  historic,  cultural,  and  natural 
aspects  of  our  national  heritage,  and 
maintain,  wherever  possible,  an 
environment  which  supports  diversity, 
and  variety  of  individual  choice;  (5) 
achieve  a  balance  between  population 
and  resource  use  which  will  permit  high 
standards  of  living  and  a  wide  sharing 
of  life's  amenities;  and  (6)  enhance  the 


quality  of  renewable  resources  and 
approach  the  maximum  attainable 
recycling  of  depletable  resources."  The 
environmentally  preferable  alternative 
for  the  Fort  Bowie  NHS  General 
Management  Plan  is  based  on  these 
national  environmental  policy  goals. 

Alternative  A 

This  alternative  will  realize  each  of 
the  provisions  of  the  national 
environmental  policy  goals  stated  in 
NEPA  Section  101.  Alternative  A  will 
protect  and  enhance  the  natural  and 
cultural  resources  of  Fort  Bowie  NHS. 
providing  opportunities  for  high- 
quality,  resource-based  visitor 
experiences  in  a  comprehensive, 
integrated  manner.  Alternative  A  takes 
into  account  the  interplay  between 
resource  protection  and  visitor  use  and 
also  restores  and  protects  park  resources 
and  values.  Alternative  A  will  protect 
and  enhance  values  of  Fort  Bowie  NHS. 
These  actions  will  further  goals  1,  3,  and 
4  of  NEPA  Section  101. 

No  Action 

This  alternative  represents  the  current 
management  direction  with  no  dramatic 
or  comprehensive  changes  taking  place 
in  the  management  of  Fort  Bowie  NHS. 
Although  the  No  Action  alternative 
would  include  the  least  change  to 
cultural  resources,  it  would  not  result  in 
the  same  level  of  environmental 
protection  and  restoration  for  natural 
resources,  including  fioodplains  as 
would  occur  under  the  various  action 
alternatives.  In  having  lesser  protection 
and  restoration  of  natural  resources, 
including  highly  valued  resources,  the 
No  Action  alternative  would  not  fully 
achieve  provisions  1.  3,  4.  and  5  of 
Section  101  of  NEPA.  Although  existing 
patterns  of  visitor  use  would  continue, 
traffic  congestion  and  existing  impacts 
upon  visitor  experience  in  Fort  Bowie 
NHS  would  not  be  remedied.  Compared 
to  the  action  alternatives,  the  No  Action 
alternative  would  be  least  effective  in 
attaining  goal  3  of  NEPA,  as  described 
in  Section  101,  in  that  it  would  have  the 
narrowest  range  of  beneficial  uses  that 
would  occur  without  degradation  of 
natural  and  cultural  resources  in  Fort 
Bowie  NHS.  Because  of  existing  impacts 
that  are  not  remedied  and  that  relate  to 
provisions  1.2,3.4,  and  5  of  Section 
101  (as  discussed  above),  these 
provisions  would  not  be  realized  by  ^le 
No  Action  Alternative. 

Summary 

The  National  Park  Service  has 
determined  that  the  environmentally 
preferable  alternative  is  Alternative  A. 
While  some  specific  actions  under  other 
alternatives  may  achieve  similar  or  in 
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some  cases  greater  levels  of  protection 
for  certain  cultural  resources,  natural 
resources,  and/or  visitor  experience 
than  under  Alternative  A.  in  aggregate, 
this  alternative  best  achieves  the  six 
conditions  prescribed  under  Section  101 
of  NEPA.  While  many  of  the  actions  in 
other  alternatives  may  be  similar  to 
Alternative  A  in  their  effect  and 
consequence.  Alternative  A  (1)  provides 
a  high  level  of  protection  of  natural  and 
cultural  resources  while  concurrently 
attaining  the  widest  range  of  neutred  and 
beneficial  uses  of  the  environment 
without  degradation;  (2)  maintains  an 
environment  that  supports  diversity  and 
variety  of  individual  choice;  and  (3) 
integrates  resource  protection  with 
opportunities  for  an  appropriate  range 
of  visitor  uses. 

Measures  To  Minimize  Environmental 
Harm 

The  National  Park  Service  has 
investigated  all  practical  means  to  avoid 
or  minimize  environmental  impacts  that 
could  result  from  implementation  of  the 
selected  action.  The  measures  have  been 
incorporated  into  Alternative  A.  and  are 
presented  in  detail  in  the  Final  Fort 
Bowie  NHS  General  Management  Plan/ 
Supplemental  Environmental  Impact 
Statement. 

A  consistent  set  of  mitigation 
measures  would  be  applied  to  actions 
that  result  from  this  plan  Monitoring 
and  enforcement  programs  will  oversee 
the  implementation  of  mitigation 
measures  These  programs  will  assure 
compliance  monitoring;  biological  and 
cultural  resource  protection;  traffic 
management,  noise,  and  dust  abatement; 
noxious  weed  control;  pollution 
prevention  measures;  visitor  safety  and 
education;  revegetation;  architectural 
character;  and  other  mitigation 
measures. 

Mitigation  measures  will  also  be 
applied  to  future  actions  that  are  guided 
by  this  plan  In  addition,  the  National 
Park  Service  will  prepare  appropriate 
compliance  reviews  [i.e  .  National 
Environmental  Policy  Act.  National 
Historic  Preser\'ation  Act,  and  other 
relevant  legislation)  for  these  future 
actions. 

Public  and  interagency  Involvement 

On  June  14,  199,  the  National  Park 
Service  published  in  the  Federal 
Register  (Vol  64  pp  31874)  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  for  the  Fort  Bowie 
N^S  General  Management  Plan.  The 
Final  Fort  Bowie  General  Management 
Plan/FEIS  has  been  developed  pursuant 
to  sections  102(2)"  of  the  National 
Environmental  Policy  Act  (Public  Law 
91-190)  and  the  Council  on 


Environmental  Qualitv  regulations  (40 
CFR  1508.22).  Through  scoping,  a 
formal  public  comment  process,  public 
meetings  and  outreach,  and  meetings 
with  government  entities  on  the  Draft 
Fort  Bowie  NHS  General  Management 
Plan/DEIS,  the  National  Park  Service 
conducted  this  planning  process  in 
consultation  with  affected  federal 
agencies,  state  and  local  governments, 
tribal  groups,  and  interested 
organizations  and  individuals. 

Scoping 

Scoping  typically  occurs  at  the 
beginning  of  a  planning  process. 
However,  in  the  case  of  the  Draft  Fort 
Bowie  .NHS  General  Management  Plan 
FEIS.  scoping  began  in  1992.  Scoping 
sessions  by  the  park  staff,  a  public  open 
house,  a  press  release,  and  a  letter  to 
392  people  on  the  mailing  list  for  both 
Chiricahua  NM  and  Fort  Bowie  National 
Historic  Site  (NHS)  raised  a  series  of 
issues.  After  a  national  reorganization  in 
the  National  Park  Service,  the  general 
management  planning  process  was 
restarted  in  1996  with  a  different 
planning  team.  The  first  step  in  the 
second  process  was  a  review  of  the  work 
previously  done  and  the  incorporation 
of  the  1992  public  comments 

In  early  May  1998.  a  newsletter  was 
mailed  to  all  interested  parties  and 
those  on  the  park  mailing  list  informing 
them  of  GMP  projects  for  both 
Chiricahua  NM  and  Fort  Bowie  NHS. 
The  newsletter  invited  the  public  to 
attend  meetings  to  discuss  both  plans 
Notices  of  the  public  meetings  were  also 
sent  to  nearby  newspapers  Four 
meetings  were  held  the  week  of  May 
18th  in  the  towns  of  Portal.  Willcox.  and 
Bowie,  and  at  a  school  just  outside  of 
Fort  Bowie  NM.  A  total  of  19  people 
attended  the  meetings.  The  GNIP 
process  was  described  at  each  meeting, 
as  were  the  two  parks.  There  was 
general  appreciation  expressed  for  the 
parks,  and  recommendations  were  made 
not  to  change  them. 

All  suggestions  were  discussed  and 
notes  were  taken.  .Another  24  mailed 
responses  were  received  from 
newspaper  readers.  Letters  were  also 
sent  to  six  Apache  tribes  and  one  nation 
in  Arizona,  New  Mexico,  and 
Oklahoma,  and  to  two  interested 
individual  American  Indians.  No 
responses  were  received 

A  Notice  of  Intent  to  publish  an 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  in 
June  of  1999.  A  30-day  public  comment 
period  followed  ending  on  July  15. 
1999.  A  website  (bttp://www  nps.gov/ 
planning/ fobo]  was  established  to 
facilitate  making  information  about  the 
plarm^ing  process  available  to  the  public 


A  total  of  5  responses  were  received 
requesting  information  on  the  planning 
process  Groups  included  one 
organization  interested  in  land  issues, 
one  interested  in  handicapped 
accessibility,  and  two  unaffiliated 
individuals. 

The  DEIS  Notice  of  Availabilitv 
(NOA)  was  published  in  the  Federal 
Register  (Vol  64  pp  66640-66641)  on 
November  29.  1999  announcing  the 
availability  of  the  Draft  Fort  Bowie  NHS 
General  Management  Plan/DEIS  and 
solicited  comments  from  the  public 
through  )anuar>-  2000  The  final 
incorporation  of  public  comment  is  part 
of  the  Final  Fort  Bowie  NHS  General 
Management  Plan/FEIS  and 
documented  in  Appendix  3  and 
published  in  March  2001   It  was  made 
available  for  publir  review  per  the 
Notice  of  .Availability  published  in  the 
Federal  Register.  March  26.  2001  (Vol 
66  Number  58  pg  16488). 

Conclusion 

Alternative  A  provides  the  most 
comprehensive  and  effective  method 
among  the  alternatives  considered  for 
meeting  the  National  Park  Service's 
purposes,  goals,  and  criteria  for 
managing  Fort  Bowie  National  Historic 
Site  and  for  meeting  national 
environmental  policy  goals  The 
selection  of  Alternative  A,  as  reflected 
by  the  analysis  contained  in  the 
environmental  impact  statement,  would 
not  result  in  the  impairment  of  park 
resources  and  would  allow  the  National 
Park  Ser\'ice  to  conser\'e  park  resources 
and  provide  for  their  enjoyment  by 
visitors. 

Dated:  June  18,  2001 
Alan  W  Cox. 

Supenntendent.  Fort  Bowie  National  Historic 
Site.  Sational  Park  Senice. 

Dated:  lune  28.  2001. 

William  Ladd. 

Director.  Intermountain  Region.  National 
Park  Sen-ice. 

[FR  Dm    01-28712  Filed  11-15-01:  8.45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision;  Final 
Environmental  Impact  Statentent 
General  Managenwnt  Plan;  ZIon 
National  Park;  Utah 

Introduction 

The  Department  of  the  Interior, 
National  Park  Service  (NPS).  has 
prepared  this  Record  of  Decision  (ROD) 
on  the  Final  General  Management  Plan/ 
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Environmental  Impact  Statement  for 
Zion  National  Park.  Utah.  This  ROD 
includes  a  statement  of  the  decision 
made,  synopses  of  other  alternatives 
considered,  the  basis  for  the  decision,  a 
description  of  the  environmentally 
preferable  alternative,  a  discussion  of 
impairment  of  park  resources  or  values, 
a  listing  of  measures  to  minimize 
environmental  harm,  and  an  overview 
of  public  involvement  in  the  decision- 
making process 

Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  the  preferred  alternative  as 
described  in  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  issued  in  lanuarv 
2001   Under  the  selected  action,  park 
managers  will  make  several  changes  to 
proactively  address  impacts  resulting 
from  increased  levels  of  visitor  use  in 
Zion  National  Park.  The  park  will  be 
zoned  to  ensure  that  resources  are 
protected  and  opportunities  are 
provided  for  a  range  of  quality  visitor 
experiences.  Most  of  the  park  (90%)  will 
continue  to  be  recommended  for 
wilderness  designation  and  will  be 
managed  according  to  the  provisions  of 
the  Wilderness  Act.  In  the  frontcountrv 
no  new  major  visitor  facilities  will  be 
provided;  however,  small  visitor 
facilities,  such  as  picnic  sites  and 
restrooms,  could  be  built  in  several 
areas,  including  the  Kolob  Canyons  and 
the  east  entrance.  Voluntary  visitor 
shuttles  may  run  along  the  Zion-Mt. 
Carmel  Highway  to  the  east  entrance. 
The  Zion  Canyon  Lodge  will  continue  to 
operate  as  it  has  in  the  past.  Part  of  the 
North  Fork  of  the  Virgin  River  in  the 
main  Zion  Canyon  will  be  restored  to  a 
more  natural  condition. 

In  the  backcountry  several 
management  actions  will  be  taken. 
Three  existing  research  natural  areas 
(21%  of  the  park)  will  be  deauthorized. 
while  new  research  natural  areas 
covering  6%  of  the  park  will  be 
designated.  Group  size  limits  and  new- 
group  encounter  rates  will  be  instituted 
as  interim  standards,  pending  the 
completion  of  a  wilderness  management 
plan.  Park  managers  may  need  to  limit 
or  reduce  visitor  numbers  on  12  trails 
and  routes  in  the  recommended 
wilderness,  depending  on  visitor  use 
levels,  including  part  of  the  Narrows, 
Middle  Fork  of  Taylor  Creek,  and  La 
Verkin  Creek.  Only  authorized  research 
and  NPS-guided  educational  groups  will 
be  allowed  in  9,031  acres  in  mostly 
remote  backcountrv'  areas  (including 
Parunuweap  Canyon)  due  to  their 
designation  as  research  natural  areas. 

The  selected  action  calls  for  the 
National  Park  Service  to  propose  five 


Bureau  of  Land  Management  (BLM) 
areas,  totaling  approximately  950  acres, 
for  transfer  to  the  park.  Nine  access 
easements,  totaling  about  15  miles,  and 
three  conservation  easements,  totaling 
2.220  acres,  would  be  sought  on  private 
lands  adjacent  to  the  park. 
Congressional  authorization  would  be 
required  for  all  these  actions. 

Five  streams  and  their  tributaries  in 
the  park,  and  six  tributaries  on  BLM 
lands  adjacent  to  the  park,  will  be 
recommended  for  inclusion  in  the 
national  wild  and  scenic  rivers  system. 
The  five  streams  in  the  park  are:  the 
North  Fork  of  the  Virgin  River  above 
and  below  the  Temple  of  Sinawava,  the 
East  Fork  of  the  Virgin  River.  North 
Creek.  La  Verkin  Creek,  and  Taylor 
Creek.  The  tributaries  extending  from 
the  park  and  partly  on  BLM  lands  are: 
Kolob  Creek.  Goose  Creek,  Shunes 
Creek,  Willis  Creek,  Beartrap  Canyon, 
and  the  Middle  Fork  of  Taylor  Creek. 
Congressional  authorization  will  be 
required  for  inclusion  of  these  streams 
and  tributaries  in  the  national  wild  and 
scenic  rivers  system. 

Other  Alternatives  Considered 

Three  other  alternatives  for  managing 
Zion  National  Park  were  evaluated  in 
the  draf)  and  final  environmental 
impact  statements. 

The  no-action  alternative  provides  a 
baseline  for  evaluating  the  changes  and 
impacts  of  the  three  action  alternatives 
Under  the  no-action  alternative,  park 
managers  would  continue  to  manage 
Zion  as  it  has  in  the  past,  relying  on  the 
1977  master  plan  and  related  existing 
plans.  No  new  construction  or  major 
changes  would  take  place,  except  for 
previously  approved  developments.  All 
of  the  park's  existing  facilities  would 
continue  to  be  operated  and  maintained 
as  they  have  in  the  past.  The  three 
existing  research  natural  areas  would  be 
managed  as  they  have  been  in  the  past. 
Most  of  the  park  (90%)  would  continue 
to  be  recommended  for  wilderness  and 
be  managed  under  the  provisions  of  the 
Wilderness  Act. 

Alternative  A  would  provide 
opportunities  for  more  widespread  and 
increased  use  of  Zion,  providing 
opportunities  for  a  range  of  visitor 
experiences,  while  protecting  resources. 
New  management  zones  would  be 
applied  throughout  the  front  and 
backcountry  to  proactively  manage 
visitor  use.  The  upgrading  or  building  of 
trails  and  the  designation  of  new  routes 
would  improve  access  inside  the  park. 
Additional  visitor  facilities,  including 
picnic  areas,  information  facilities,  and 
backcountry  campsites,  would  be 
provided  at  Lava  Point,  the  Kolob 
Canyons  area,  the  east  entrance  area. 


and  along  the  Kolob-Terrace  Road  and 
Zion-Mt.  Carmel  Highway.  The  Zion 
Canyon  Lodge  would  continue  to 
operate  as  it  has  as  in  the  past.  Part  of 
the  North  Fork  of  the  Virgin  River  in  the 
main  Zion  Canyon  would  be  restored  to 
a  more  natural  condition.  Most  of  the 
park  (90%)  would  continue  to  be 
recommended  for  wilderness 
designation  and  be  managed  according 
to  the  provisions  of  the  Wilderness  Act. 
Group  size  limits  and  new  encounter 
rates  would  be  instituted  as  interim 
standards  in  the  backcountry. 
Depending  on  visitor  use  levels,  park 
managers  may  need  to  limit  or  reduce 
visitor  numbers  in  four  areas  in  the 
recommended  wilderness.  New  research 
natural  areas,  covering  about  4%  of  the 
park,  would  be  designated,  while  the 
three  existing  research  natural  areas 
would  be  deauthorized.  Only  authorized 
research  and  NPS-guided  educational 
groups  would  be  allowed  on  6,145  acres 
in  remote  backcountry  areas  due  to  their 
designation  as  research  natural  areas. 
However,  under  this  alternative 
Parunuweap  Canyon  would  be  open  to 
limited  NPS  or  NPS-sanctioned  guided 
interpretive  trips  along  the  river. 

Alternative  B  focuses  on  providing 
increased  protection  for  park  resources 
while  still  providing  opportunities  for  a 
range  of  visitor  experiences. 
Management  zones  would  be  applied 
throughout  the  front  and  backcountry  to 
proactively  manage  visitor  use.  In  the 
frontcountry  a  full-service  visitor 
facility  would  be  built  near  the  east 
entrance,  and  a  mandatory  shuttle 
system  would  be  implemented  along  the 
Zion-Mt.  Carmel  Highway.  Alternative  B 
would  limit  other  new  development  in 
the  park  to  a  minimum.  In  several  areas 
trailheads  would  be  removed  and 
trailhead  parking  would  be  reduced. 
The  Zion  Canyon  Lodge  would  be 
converted  to  a  research/envirormiental 
education  facility.  Part  of  the  North  Fork 
of  the  Virgin  River  in  the  main  Zion 
Canyon  would  be  restored  to  a  more 
natural  condition.  The  number  and 
frequency  of  shuttles  going  from  the 
Zion  Canyon  Lodge  to  the  Temple  of 
Sinawava  would  be  reduced.  As  in  all 
of  the  alternatives,  most  of  the  park 
(about  90%)  would  continue  to  be 
recommended  for  wilderness 
designation  and  would  be  managed 
according  to  provisions  of  the 
Wilderness  Act.  Limits  on  group  size 
and  new  limits  on  encounter  rates 
would  be  instituted  as  interim  standards 
in  the  backcountry.  Depending  on 
visitor  use  levels,  park  managers  may 
need  to  limit  or  reduce  visitor  numbers 
on  17  trails  and  routes  in  the 
recommended  wilderness.  About  14% 
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of  the  park  (including  Parunuweap 
Canyon)  would  be  designated  as 
research  natural  areas,  while  the  three 
existing  research  natural  areas  would  be 
deauthorized.  Only  authorized  research 
and  NPS-guided  educational  groups 
would  be  allowed  on  20.348  acres  in 
mostly  remote  backcountry  areas  due  to 
their  designation  as  research  natural 
areas. 

Alternatives  A  and  B  are  identical  to 
the  selected  action  in  the  following 
ways;  (1)  The  BLM  areas  that  would  be 
proposed  for  transfer  to  the  park:  (2)  the 
acquisition  of  access  and  conservation 
easements;  and  (3)  the  streams  in  the 
park  and  on  adjacent  BLM  lands 
recommended  for  inclusion  in  the 
national  wild  and  scenic  rivers  system 

Basis  for  Decision 

The  Organic  Act  established  the 
National  Park  Service  in  order  to 
"promote  and  regidate  the  use  of  parks. 
*   *   *"  The  Organic  Act  defined  the 
purpose  of  the  national  parks  as  "to 
con.serve  the  scenery  and  natural  and 
historic  objects  and  wildlife  therein  and 
to  provide  for  the  enjoyment  of  the  same 
in  such  racmner  and  by  such  means  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations."  The 
Organic  Act  provides  overall  guidance 
for  the  management  of  Zion  National 
Park. 

In  reaching  its  decision  to  select  the 
preferred  alternative,  the  National  Park 
Service  considered  the  purposes  for 
which  Zion  National  Park  was 
established,  and  other  laws  and  policies 
that  apply  to  lands  in  Zion  National 
Park,  including  the  Organic  Act.  the 
Wilderness  Act,  National  Environmental 
Policy  Act,  existing  formal  agreements 
(e.g.,  the  Zion  National  Park  Water 
Rights  Settlement  Agreement),  and  the 
NPS  Management  Policies.  The  National 
Park  Service  also  carefully  considered 
public  comments  received  during  the 
planning  process. 

Each  alternative  in  the  General 
Management  Plan  presents  a  different 
framework  for  managing  Zion  National 
Park.  As  a  result,  each  alternative  would 
have  different  impacts  on  park  resources 
and  visitors. 

Compared  to  all  of  the  alternatives 
considered,  the  preferred  alternative 
(selected  action)  best  accomplishes 
protection  of  park  resources  and 
maintenance  of  a  range  of  quality  visitor 
experiences.  The  preferred  alternative 
would  have  both  positive  and  negative 
impacts  on  the  park's  natiu^l  resources, 
but  most  of  the  negative  impacts  would 
be  minor  and  localized.  The  new 
management  zones  would  help  ensure 
that  opportunities  for  experiencing 
solitude  and  natural  quiet  were 


available  in  most  of  the  park,  although 
the  zones  also  may  adversely  affect 
some  groups  (e.g..  saddle  stock  groups) 
Providing  a  few  new  small  visitor 
facilities  also  would  have  minor, 
beneficial  effects  on  visitor  experiences. 

Unlike  the  no-action  alternative,  the 
preferred  alternative  addresses  many  of 
the  issues  that  have  arisen  since  the 
master  plan  was  approved  in  1977. 
including  management  of  the  existing 
research  natural  areas,  restoration  of  the 
North  Fork  of  the  Virgin  River's 
floodplain,  ensuring  access  to  the  park 
in  several  areas  irom  adjacent  lands,  and 
protection  of  the  parks  scenic  qualities 
along  its  boundaries.  The  preferred 
alternative  provides  a  comprehensive 
approach  for  addressing  impacts  from 
increasing  visitor  use,  particularly  in  the 
backcountrv'.  In  comparison,  the  no- 
action  alternative  does  not  fully  address 
many  of  these  issues  or  addresses  them 
in  a  piecemeal  fashion  As  a  result,  the 
preferred  alternative  would  have  a 
lower  potential  than  the  no-artion 
alternative  for  adverse  impacts  to  such 
resources  as  Virgin  spinedace  habitat 
and  desert  bighorn  sheep  Unlike  the 
no-action  alternative,  restoring  part  of 
the  North  Fork  of  the  Virgin  River's 
floodplain  would  have  beneficial  effects 
on  the  river's  values,  riparian/wetland 
communities,  and  possibly 
southwestern  willow  flycatcher  habitat 
Also  the  preferred  alternative  would  be 
expected  to  have  a  positive  effect  on 
most  visitors'  experiences,  based  on  the 
application  of  the  new  management 
zones  and  the  development  of  a  few 
new  visitor  facilities.  In  contrast,  the  no- 
action  alternative  would  likely  result  in 
a  gradual  decrease  in  the  quality  and 
range  of  recreational  opportunities, 
increased  crowding,  declining  condition 
of  park  resources,  and  diminished 
opportunities  for  quiet  and  solitude  in 
areas  not  closely  managed. 

The  preferred  alternative  would  have 
a  lower  potential  than  alternative  A  for 
adverse  impacts  to  natural  resources  in 
certain  areas,  such  as  the  potential  for 
impacts  to  the  desert  bighorn  sheep 
range — there  would  be  a  greater 
potential  in  alternative  A  than  in  the 
preferred  alternative  for  adverse  impacts 
caused  by  increased  visitor  use  within 
a  large  portion  of  the  desert  bighorn 
sheep  range  in  canyons  along  the  Zion- 
Mt.  Carmel  Highway.  The  preferred 
alternative  also  would  have  a  lower 
potential  than  Alternative  A  for  loss  of 
microbiotic  soils  due  to  the  amount  of 
new  development  proposed  and  higher 
use  levels.  In  addition,  impacts  to  the 
natural  soundscape  would  be  lower 
under  the  preferred  alternative  than 
alternative  A  due  to  expected  higher  use 
levels  in  the  former  alternative. 


Compared  to  alternative  B.  the 
preferred  alternative  would  result  in  far 
fewer  adverse  impacts  on  visitor  use 
and  personal  choice  in  much  of  the 
park.  Unlike  the  preferred  alternative, 
under  alternative  B  there  would  be  the 
potential  for  moderate  to  major  adverse 
impacts  to  the  experiences  of  many 
visitors.  For  example,  there  would  be 
fewer  opportunities  in  alternative  B  to 
experience  Zion  Canyon  above  the 
lodge,  to  stay  overnight  in  the  park,  to 
ride  horses,  and  to  visit  many  parts  of 
the  backcountry' 

Enviromnentally  Preferable  Alternative 

Records  of  decision  are  required 
under  Council  on  Environmental 
Quality  regulations  to  identifv'  the 
environmentally  preferable  alternative. 
Environmentally  preferable  is  defined  as 
"the  alternative  that  will  promote  the 
national  environmental  policy  as 
expressed  in  §  101  of  the  National 
Environmental  Policy  Act.  Section  101 
states  that  "*   *   *it  is  the  continuing 
responsibility  of  the  Federal 
Government 'to*   *   *(1)  fulfill  the 
responsibilities  of  each  generation  as 
trustee  of  the  environment  for 
succeeding  generations:  (2)  assure  for  all 
Americans  safe,  healthful,  productive, 
and  aesthetically  and  culturally  pleasing 
surroundings:  (3)  attain  the  widest  range 
of  beneficial  uses  of  the  environment 
without  degradation,  risk  to  heath  or 
safety,  or  other  undesirable  and 
unintended  consequences:  (4)  preserve 
important  histcric.  cultural,  and  natural 
aspects  of  our  national  heritage,  and 
maintain,  wherever  possible,  an 
environment  which  supports  diversity, 
and  variety  of  individual  choice:  (5) 
achieve  a  balance  between  population 
and  resource  use  which  wiH  permit  high 
standards  of  living  and  a  wide  sharing 
of  life's  amenities,  and  (6)  enhance  the 
quality  of  renewable  resources  and 
approach  the  maximum  attainable 
recycling  of  depletable  resources." 

The  environmentally  preferable 
alternative  is  the  NPS  preferred 
alternative  in  the  Final  Zion  National 
Park  General  Management  Plan 
Environmental  Impact  Statement 
because  it  surpasses  the  other 
alternatives  in  realizing  the  full  range  of 
national  environmental  policy  goals  in 
section  101   This  alternative  provides  a 
high  level  of  protection  of  natural  and 
cultural  resources  while  concurrently 
providing  for  a  wide  range  of  neutral 
and  beneficial  uses  of  the  environment. 
The  alternative  maintains  an 
environment  that  supports  a  diversity 
and  variety  of  individual  choices  ,\nd 
it  integrates  resource  protection  with  an 
appropriate  range  of  visitor  uses. 
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The  no-action  alternative  does  not 
provide  as  much  resource  protection  as 
the  preferred  alternative  "  resource 
impacts  would  be  expected  to  increase 
with  increasing  use  levels,  particularly 
in  the  backcountrv'.  Visitor  experience 
impacts  also  would  likely  increase 
under  this  alternative.  Thus,  compared 
to  the  preferred  alternative,  the  no- 
action  alternative  does  not  meet  as  well 
national  environmental  policy  goals  3 
(attain  the  widest  range  of  beneficial 
uses  of  the  environment  without 
degradation).  4  (preserve  important 
natural  aspects  and  maintain  an 
environment  that  supports  diversitv  and 
variety  of  individual  choice).  5  (achieve 
a  balance  between  population  and 
resource  use),  and  6  (enhance  the 
quality  of  renewable  resources). 

Alternative  A  provides  for  the  greatest 
range  of  visitor  experiences  and  access 
to  Zion  National  Park.  However,  there 
would  be  a  higher  potential  for  impacts 
to  natural  resources  under  this 
alternative  compared  to  the  preferred 
alternative.  Thus,  alternative  A  does  not 
meet  policy  goals  3  (attain  the  widest 
range  of  beneficial  uses  without 
degradation).  4  (preserve  important 
natural  aspects),  and  6  (enhance  the 
quality  of  renewable  resources)  to  the 
same  degree  as  the  preferred  alternative. 

Although  alternative  B  provides  a 
higher  level  of  resource  protection  than 
the  preferred  alternative,  it  restricts 
visitor  experiences  and  thus  does  not 
fully  achieve  goals  3  (providing  the 
widest  range  of  beneficial  uses  of  the 
environment  without  degradation)  and  5 
(achieving  a  balance  between 
population  and  resource  use)  " 
alternative  B  does  not  realize  these 
national  environmental  policy  goals  to 
the  same  extent  as  the  preferred 
alternative 

Findings  on  Impairment  of  Park 
Resources  and  Values 

The  National  Park  Service  mav  not 
allow  the  impairment  of  park  resources 
and  values  unless  directly  and 
specifically  provided  for  by  legislation 
or  proclamation  establishing  the  park. 
Impairment  that  is  prohibited  bv  the 
NP.S  Organic  Act  and  the  General 
Authorities  Act  is  an  impact  that,  in  the 
professional  judgment  of  the  responsible 
NFS  manager,  would  harm  the  integrity 
of  park  resources  or  values,  including 
the  opportunities  that  otherwise  would 
be  present  for  the  enjoyment  of  those 
resources  or  values.  In  determining 
whether  an  impairment  would  occur. 
park  managers  examine  the  duration, 
severity  and  magnitude  of  the  impact; 
the  resources  and  values  affected;  and 
direct,  indirect,  and  cumulative  effects 
of  the  action.  According  to  NFS  policy, 


"An  impact  would  be  more  likely  to 
constitute  an  impairment  to  the  extent 
that  it  affects  a  resource  or  value  whose 
conservation  is:  a)  Necessan.'  to  fulfill 
specific  purposes  identified  in  the 
establishing  legislation  or  proclamation 
of  the  park;  b)  Key  to  the  natural  or 
cultural  integrity  of  the  park  or  to 
opportunities  for  enjoyment  of  the  park; 
or  c)  Identified  as  a  goal  in  the  park's 
general  management  plan  or  other 
relevant  NPS  planning  documents." 

This  policy  does  not  prohibit  all 
impacts  to  park  resources  and  values. 
The  National  Park  Service  has  the 
discretion  to  allow  impacts  to  park 
resources  and  values  when  necessar\' 
and  appropriate  to  fulfill  the  purposes 
of  a  park,  so  long  as  the  impacts  do  not 
constitute  an  impairment.  Moreover,  an 
impact  is  less  likely  to  constitute  an 
impairment  if  it  is  an  unavoidable 
result,  which  cannot  be  further 
mitigated,  of  an  action  necessary  to 
preserve  or  restore  the  integrity  of  park 
resources  or  values. 

After  analyzing  the  environmental 
impacts  described  in  the  Final  General 
Management  Plan  /  Environmental 
Impact  Statement  and  public  comments 
received,  the  National  Pak  Service  has 
determined  that  implementation  of  the 
preferred  alternative  will  not  constitute 
an  impairment  to  Zion  National  Park's 
resources  and  values.  The  actions 
comprising  the  preferred  alternative  are 
intended  to  protect  and  enhance  the 
park's  natural  and  cultural  resources, 
and  provide  for  high-quality  visitor 
experiences.  Overall,  the  alternative 
would  have  minor  to  moderate, 
beneficial  effects  on  such  resources  as 
air  quality,  riparian/wetland 
communities,  hanging  gardens,  and 
Virgin  spinedace;  major  beneficial 
effects  on  the  floodplain  of  the  North 
Fork  of  the  Virgin  River;  and  a  minor, 
positive  effect  on  most  visitors' 
experiences.  From  an  overall,  parkwide 
perspective,  no  major  adverse  impacts 
to  the  park's  resources  or  the  range  of 
visitor  experiences  and  no  irreversible 
commitments  of  resources  (other  than 
the  loss  of  soil)  would  be  expected. 
While  the  alternative  would  have  some 
adverse  effects  on  park  resources  and 
visitor  experiences,  most  of  these 
impacts  would  be  site-specific,  minor  to 
moderate,  short-term  impacts.  There  is 
the  potential  for  moderate  to  major 
impacts  to  microbiotic  soils  due  to 
developments  and  use,  but  these 
impacts  would  occur  in  relatively  small, 
localized  areas  Most  park  lands 
supporting  microbiotic  soils  would  not 
be  subject  to  disturbance. 

Some  pack  stock  users  and  hikers  may 
be  displaced  by  the  application  of  the 
new  management  zones.  However,  other 


destinations  in  the  park  are  available  to 
these  groups.  None  of  the  impacts  of 
this  alternative  would  adverselv  affect 
resouices  or  values  to  a  degree  that 
would  prevent  the  National  Park  Service 
from  fulfilling  the  purposes  of  the  park, 
threaten  the  natural  integrity  of  the 
park,  or  eliminate  opportunities  for 
people  to  enjoy  the  park. 

Measures  To  Minimize  Environmental 
Harm 

Measures  to  avoid  or  minimize 
environmental  harm  that  could  result 
from  implementation  of  the  selected 
action  have  been  identified  and 
incorporated  into  the  preferred 
alternative  and  are  described  in  detail  in 
the  Final  General  Management  Plan  / 
Environmental  Impact  Statement. 
Natural  resource  mitigation  measures 
are  described  in  the  "Park  Policies  and 
Practices"  chapter,  the  description  of 
the  preferred  alternative,  and  in  the 
analysis  of  environmental  impacts. 
Measures  to  minimize  environmental 
harm  include,  but  are  not  limited  to: 
timing  of  trail  openings/closures; 
restricting  visitor  activities  at  certain 
times  and  locations:  siting  projects  and 
facilities  in  previously  disturbed  or 
developed  locations;  employing  erosion 
control  measures,  restoration  of  habitats 
using  native  plant  materials;  visitor 
education  programs,  ranger  patrols, 
erecting  barriers  and  signs  to  reduce  or 
prevent  impacts;  allowing  only  the  use 
of  weed-free  materials  and  equipment  in 
the  park;  conducting  visitor  surveys  and 
monitoring  visitor  use  patterns; 
monitoring  changes  in  the  condition  of 
natural  and  cultural  resources; 
monitoring  construction  activities;  and 
consulting  with  the  Utah  state  historical 
preservation  officer  and  U.S.  Fish  and 
Wildlife  Service  when  appropriate. 

Public  Involvement 

The  National  Park  Service  provided 
numerous  opportunities  for  the  public 
to  participate  in  the  Zion  National  Park 
general  management  planning  process. 
The  planning  team  primarily  used 
newsletters  and  workbooks  to  solicit 
public  comments  and  suggestions  for 
the  plan.  During  the  course  of  the 
planning  process  six  newsletters  and 
one  workbook  were  sent  to  the  park's 
mailing  list,  which  consisted  of  over 
1.000  names.  Each  of  the  newsletters 
and  the  workbook  provided  the 
opportunity  for  feedback  and  comments 
from  the  public.  The  plaiming  team  held 
three  focus  group  meetings  to  gain 
public  input  on  aircraft  overflights,  river 
recreation,  and  climbing/ cany oneering. 
Meetings  were  also  held  with  the 
Springdale  Planning  Commission. 
Southwest  Utah  Planning  Authorities 
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Council.  Five  County  Association  of 
Governments,  the  Utah  Natural 
Resource  Coordinating  Committee,  and 
the  Utah  Rural  Summit.  In  addition, 
members  of  the  planning  team 
consulted  with  and  sought  the  views  of 
several  agencies  and  governments, 
including  the  Kaibab  Paiute,  Moapa. 
and  Paiute  Indian  Tribes,  U.S.  Fish  and 
Wildlife  Ser\'ice.  Bureau  of  Land 
Management,  and  the  Utah  state  historic 
preservation  officer. 

The  comment  period  on  the  draft  plan 
initially  ran  from  December  6,  1999. 
through  February  11.  2000.  A  notice  of 
availability  was  published  in  the 
December  6.  1999.  Federal  Register. 
After  several  requests  were  received,  the 
comment  period  was  extended  to 
February  29,  2000.  The  planning  team 
held  five  public  meetings  on  the  draft 
environmental  impact  statement  from 
January  6  through  January  13.  2000. 
Meetings  were  held  in  Cedar  City. 
Springdale.  Kanab.  St.  George,  and  Salt 
Lake  City.  Over  500  separate  WTitten 
responses  were  received  during  the 
comment  period. 

One  individual  and  one  business  sent 
in  comments  on  the  Final  General 
Management  Plan/Enviroimiental 
Impact  Statement  during  the  30-day  no- 
action  period.  The  business. 
UtahMountainBiking.com,  opposed  the 
addition  of  the  Rockville  Bench  area  to 
the  park  because  this  action  would  close 
the  Slickrock  Swamp  Trail  to  mountain 
bikes.  The  individual  was  concerned 
that  the  city  of  Springdale  did  not 
comment  sufficiently  on  several  issues 
in  the  plan.  No  new  substantive  issues 
were  raised  in  the  two  comment  letters. 

The  notice  of  availability  for  the  final 
environmental  impact  statement  was 
published  in  the  May  8.  2001  Federal 
Register.  The  30-day  "no  action"  period 
ended  on  [une  7.  2001. 

Conclusion 

Among  the  alternatives  considered, 
the  preferred  alternative  best  protects 
the  diversity  of  park  resources  while 
also  maintaining  a  range  of  quality 
visitor  experiences,  meets  NPS  purposes 
and  goals  for  managing  Zion  National 
Park,  and  meets  national  environmental 
policy  goals.  The  preferred  alternative 
would  not  result  in  the  impairment  of 
park  resources  and  would  allow  the 
National  Park  Service  to  conser\e  park 
resources  and  provide  for  their 
enjoyment  by  visitors.  The  officials 
responsible  for  implementing  the 
selected  alternative  are  the  Regional 
Director.  Intermountain  Region,  and  the 
Superintendent.  Zion  National  Park. 


Dated:  lune  18.  2001. 

Michael  D.  Synder, 

Acting  Regional  Director.  Intermountain 
Region.  National  Park  Ser\ice. 

iFR  Dor  m-2871 1  Filed  11-15-01;  8:45  ami 

BtLUNG  CODE  4310-7X>-P 


irfTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-01-041] 
Sunshine  Act  Meeting 

AGENCY  HOLWNG  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  November  19.  2001  at  2 

p.m 

place:  Room  101.  500  E  Street  SW., 

Washington.  DC  20436,  Telephone: 

(202)  205-2000.  ^ 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-859 
(Final)(Remand)(Certain  Circular 
Seamless  Stainless  Steel  Hollow 
Products  from  lapan) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  views  on 
remand  to  the  Court  of  International 
Trade  on  December  3.  2001  ) 

5  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting.  Earlier 
announcement  of  this  meeting  was  not 
possible. 

By  order  of  the  Commission. 

Issued:  November  14.  2001. 
Donna  R.  Koehnke, 
Secretary: 
IKK  Do(    01-2HH21  Filed  11-14-01:12:15  pm| 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Sunshine  Act  Meetings;  Commission 
for  the  Review  of  FBI  Security 
Programs 

ACTION:  Notice  of  closed  meeting. 

DATES:  December  13.  2001. 

Pt>CE:  Department  of  lustice.  950 

Pennsvlvania  Avenue.  NW., 

Washington.  DC  20530 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED:  The  purpose 

of  the  Commission  for  the  Review  of  FBI 


Security  Programs  is  to  provide  advice 
and  recommendations  on  policy  and 
procedural  issues  as  they  relate  to  the 
secuntN'  programs  nf  the  Federal  Bureau 
of  Investigation.  The  Attorney  General 
of  the  United  States  Department  of 
lustice  (DOJ)  has  determined  that  the 
meetings  of  the  Commission  will  be 
closed  to  the  public  in  accordance  with 
the  United  States  Code.  Title  5.  section 
552b.  due  to  the  likelihood  that 
sensitive  national  security  information 
regarding  intelligence  and  counter- 
intelligence investigative  techniques 
and  procedures  will  be  reviewed  and 
discussed  in  an  open  forum  The 
potential  release  of  this  information 
could  seriously  jeopardize  the  integnty 
of  our  internal  security  programs, 
ongoing  intelligence  and  counter- 
intelligence investigations,  and  could 
also  endanger  the  lives  and  safety  of  FBI 
Special  Agents,  other  intelligence 
community  personnel,  and  individuals 
supporting  our  intelligence  personnel 
FOR  FURTHER  INFORMATION  CONTACT: 
George  EUard.  Deputy  Chief 
Investigative  Counsel,  (202)  616-1327. 

Ricliard  M.  Rogers. 

Deputy  Chief  Investigative  Counsel. 
Commission  for  the  Review  of  FBI  Security 
Programs.  Department  of  Justice. 
(FR  Dor   01-28889  Filed  11-14-01;  3:12  pml 

BILUNG  COOC  0A93-01-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  2154-01] 

Implementation  of  Revised  Application 
for  Naturalization.  Form  N-400 

AGENCY:  Immigration  and  Naturalization 
Ser\ice.  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
implementation  of  a  revised  .Application 
for  Naturalization.  Form  N-400,  which 
is  used  by  applicants  to  obtain  I'nited 
States  citizenship  The  revised  form 
includes  recent  legislative  changes, 
streamlines  the  data  collection  process, 
clarifies  the  information  required,  and 
eliminates  some  obsolete  questions. 
This  notice  advises  the  public  that  the 
revised  Form  N— 400  is  available  for 
filing  purposes  and  as  of  January  1. 
2002.  will  become  the  only  edition 
acceptable  for  filing. 
EFFECTIVE  DATES:  The  revised  Form  N- 
400.  bearing  an  edition  date  of  May  31. 
2001,  became  acceptable  for  filing 
purposes  on  August  1.  2001   .No  earlier 
editions  of  Form  N-400  will  be  accepted 
for  filing  after  December  31.  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gerard  Cidsale,  Business  process  and 
Reengineering  Division.  Immigration 
and  Naturalization  Service,  801  I  Street, 
N\V..  Washington.  DC  20536,  telephone 
(202) 514-0788 
SUPPLEMENTARY  INFORMATION: 

Background 

This  is  the  first  significant  revision  of 
the  Application  for  Naturalization,  Form 
N— 400.  since  1991   The  need  for  an 
updated  naturalization  application  was 
a  key  finding  of  a  naturalization 
reengineering  project  begun  in  1997. 
Immigration  and  Naturalization  Service 
(Service)  staff,  applicant  focus  groups, 
and  community-based  organizations 
contributed  to  redesigning  the  form  to 
incorporate  recent  naturalization 
requirements  and  benefits  while  at  the 
same  time  making  the  application  more 
understandable  and  streamlining  the 
naturalization  process.  The  Service 
published  several  Federal  Register 
notices  to  e.xhibit  various  drafts  of  the 
revised  Form  N-400  and  to  solicit 
public  comments  The  notices  appeared 
in  the  Federal  Register  on:  October  16, 
1998.  at  63  FR  55643;  June  28.  2000.  at 
65  FR  39926;  lanuary  8.  1999.  at  64  FR 
1219.  and  on  October  26.  2000.  at  65  FR 
64239.  The  Service  received  written 
comments  from  over  20  organizations 
and  individuals,  as  well  as  comments 
from  Service  personnel  and 
congressional  staff.  All  of  the  comments 
were  considered  in  the  process  of 
revising  the  form 

What  Additional  Statutor>'  Provisions 
Are  Incorporated  Into  the  Revised 
Form  N^OO? 

The  Application  for  Naturalization. 
Form  N-400.  has  been  revised  to 
incorporate  various  statutory  provisions 
that  either  were  not  integrated  into  the 
previous  application  form  or  were 
enacted  after  the  last  major  edition  of 
the  Form  N-400  in  1991.  These  revision 
include: 

•  Section  322  of  the  Act  amendments: 
Removing  the  need  for  children  under 
age  18  to  file  the  Form  N— 400  to  obtain 
citizenship. 

•  Section  334  of  the  Act:  Provisions 
for  early  filing  by  certain  applicants 
under  sections  316(a)  and  319(a)  of  the 
Act. 

•  Provisions  for  requesting  disability 
accommodations  as  permitted  bv  the 
Rehabilitation  Act  of  1973. 

•  Section  312(b)  of  the  Act: 
Provisions  for  disabilitv  waivers. 

•  Questicms  relating  to  terrorism  and 
persecution  under  amended  sections 
219  and  212(a)(3)(B)  of  the  .^ct. 

•  Questions  relating  to  applicants  in 
rescission  and  removal  proceedings. 


•  Questions  relating  to  illegal  voting 
or  registration  to  vote,  and  false  claims 
to  U.S.  citizenship. 

•  Provisions  for  waiving  the  Oath  of 
Allegiance  in  cases  of  physical  or 
developmental  disability  or  mental 
impairment  (Pub.  L.  106—448  enacted  on 
November  6.  2000). 

How  Has  the  New  Form  N-400 
Improved  the  Data  Collection  Process? 

The  new  Form  N-400  consolidates 
and  facilitates  the  collection  of 
information  that  previously  was  being 
captured  elsewhere  in  the  process.  For 
example,  applicants  seeking  a  name 
change  as  part  of  naturalization  can  now 
enter  that  request  directly  on  Part  l.D. 
of  the  Form  N-400.  There  also  is  a  new 
section  (Part  5)  that  captures  biometric 
data  required  for  criminal  records 
search  requests  sent  to  the  Federal 
Bureau  of  Investigation  (FBI),  thus 
saving  time  and  avoiding  the  necessity 
of  having  to  collect  this  information 
later  at  an  Application  Support  Center. 
Other  changes  in  the  revised  Form  N- 
400  include  space  for  a  2-D  (two 
dimensional)  bar  code  and  space  for  the 
applicant's  A  number  on  every  page, 
which  will  facilitate  the  Service's 
processing  of  the  Form  N-400  and 
ensure  that  every  page  of  the  application 
is  identified. 

The  revised  Form  N— 400  incorporates 
additional  categories  of  information  that 
were  previously  being  collected  by  the 
Service  through  separate  attachments 
assembled  by  the  applicants  themselves. 
Such  categories  include  information 
regarding  marital  history,  children, 
travel  outside  the  United  States,  and 
criminal  offenses  and  arrests.  The  new- 
Form  N-400  captures  more  of  the 
necessary  information  on  the  form  at  the 
beginning  of  the  application  process, 
thus  making  the  data  collection  more 
efficient  and  timely. 

Lastly,  the  Service  has  revised  Form 
N-400  to  help  naturalization  applicants 
better  understand  the  requirements  for 
filing  the  form,  as  well  as  the  kinds  of 
information  the  Service  requires 
applicants  to  submit  to  determine  their 
eligibilitv  for  naturalization. 

How  Has  the  Structure  of  the 
Application  for  Naturalization 
Changed? 

•  Smoother  Flow.  To  make  it  easier  to 
complete  the  Form  N-400.  related 
information  (such  as  the  applicant's 
current  name,  name  of  the  Permanent 
Resident  Card,  and  "other  "  names)  is 
grouped  together.  The  format  follows 
the  sequence  of  a  normal  naturalization 
interview  wherever  practicable. 

•  Adjustments  in  content.  As 
previously  mentioned,  some  items 


implementing  recent  legislation  have 
been  added.  In  addition,  obsolete 
material  has  been  removed,  e.g.. 
regarding  the  naturalization  of  children. 

Why  Does  the  New  Edition  Have  More 
Pages  Than  the  Previous  Form  N-400? 

•  Better  Instructions.  The  new  Form 
N^OO  Instructions  address  more  topics 
and  have  been  simplified  to  make  the 
application  easier  to  complete.  Readers 
seeking  more  details  also  can  now  refer 
to  the  new  companion  document.  A 
Guide  to  Naturalization,  which  is 
included  in  every  new  Form  N— 400 
packet.  The  Guide  is  now  available  in 
the  following  languages:  English. 
Spanish,  Chinese,  Vietnamese,  and 
Tagalog. 

•  Space  provided  for  up-front 
collection  of  information.  Additional 
space  has  been  provided  for  the  orderlv 
capture  of  information  previously 
collected  elsewhere.  As  a  result  the  total 
number  of  pages  increased.  However, 
the  changes  will  improve  quality  and 
timeliness  in  data  collection,  and  reduce 
continuances  to  obtain  missing 
information,  thus  leading  to  better 
decisions  being  made. 

•  .Vevv  eligibility  and  benefits  items. 
Another  factor  increasing  the  length  of 
the  application  was  the  addition  of 
legislatively  mandated  elements 
mentioned  above. 

•  More  precise  questions.  The  revised 
application  clarifies  issues  by 
reorganizing  the  topic  headings  and  by 
breaking  up  lengthy  and  complex 
questions  into  several  simpler  and  more 
direct  ones. 

Where  Can  the  New  Edition  of  the 
Application  for  Naturalization.  Form 
N^OO.  Be  Obtained? 

Applicants  can  obtain  a  revised 
edition  of  Form  N-400  by  calling  the 
Service  Forms  Line  at  1-800-870-3676. 
The  new  edition  also  can  be  viewed, 
filled,  and  printed  on  the  Service  web 
Site  at  http://\^-ww.ms  usdoj.gov. 

What  Is  the  Service  Policy  Regarding 
Processing  Older  Editions  of  the  Form 
N-400: 

Beginning  [anuarv  1.  2002,  onlv  the 
May  31.  2001  edition  of  Form  N-400 
will  be  valid  for  filing  an  application  for 
naturalization,  and  all  prior  editions 
will  become  obsolete.  Any  prior 
editions  that  Service  Centers  receive  on 
or  after  January  1,  2002  will  not  be 
processed  for  filing. 

Stocks  of  the  new  May  31,  2001, 
edition  of  Form  N-400  have  been 
printed  and  are  being  made  available  to 
the  public.  To  prevent  applicants  from 
mistakenly  submitting  earlier  editions 
after  they  become  obsolete,  anv  pre- 


Federal  Register /  Vol.  66.  No.  222 /Friday,  November  16.  2001 /Notices 


57739 


2001  editions  on  hand  should  be 
discarded  and  replaced  with  the  new 
May  31,  2001.  edition. 

However,  the  Service  will  continue  to 
process  prior  editions  of  the  Form  N- 
400  until  December  31.  2001,  to  allow 
more  time  for  the  public  to  obtain  the 
new  May  31.  2001.  edition  of  the  Form 
N— 400.  It  must  be  noted  that  earlier 
editions  of  the  Form  N-400  will  be 
processed  only  if  they  were  filed  prior 
to  January  1.  2002. 

Dated;  October  5.  2001. 
James  W.  Ziglar, 

Commissioner.  Immigration  and 

Matiiralization  Senice. 

|FR  Doc.  01-28755  Filed  11-15-01:  8:45  am) 

BtLUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
labors  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  wage  Determinations  Issued 
Under  The  Davis-Bacon  And  related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  US  Department  of  I^bor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW  ,  Room  S-3014. 
Washington.  DC  20210 

New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  III 

North  Carolina 

NC010056  INov.  16.  2001) 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA010007  (Mar.  2.  2001) 
Rhode  Island 

RiOlOOOl  (Mar.  2,  2001) 

RI010002  (Mar.  2,  2001) 
X'ermont 

VT010042  (Mar.  2.2001) 

Volume  U 

District  of  Columbia 

DCOlOOOl  (Mar.  2,2001) 

1X010003  (Mar.  2,  2001) 
Delaware 

DE010002  (Mar.  2,  2001) 

DE010005  (Mar.  2,2001) 

DEOlOOOe  (Mar.  2,  2001) 

DEO  10009  (Mar.  2.  2001) 

Volume  III 

Florida 

FLO! 001 7  (Mar.  2.2001) 

FL010103  (Mar.  2,2001) 
Georgia 

GA010003  (Mar.  2.  2001) 

GA010004  (Mar  2.2001) 

GA010022  (Mar.  2.  2001) 

GA01OO23  (Mar  2.  2001) 

GA010040  (Mar.  2,2001) 

GA010044  (Mar.  2,  2001) 

GA010050  (Mar.  2.  2001) 

GA010055  (Mar.  2,  2001) 

GA010073  (Mar.  2.  2001) 

GA010084  (Mar.  2,  2001) 

GA010085  (Mar.  2,  2001) 

GA010086  (Mar  2.  2001) 

GAOlOOSr  (Mar.  2,  2001) 

GA010088  (Mar.  2.2001) 
Kentucky 

KYOlOOOl  (Mar.  2.  2001) 

KY010002  (Mar  2.  2001) 

KY010003  (Mar  2.  2001) 

KY010004(Mar  2,2001) 

KY010006(Mar  2.2001) 

KY010007  (Mar  2.  2001) 

KY010025  (Mar  2.  2001) 

KY01OO27  (Mar.  2.2001) 

KY010028  (Mar.  2.2001) 

KY010029  (Mar.  2.2001) 

KY010035(Mar.  2.  2001) 
North  Carolina 

NCOl 0006  (Mar  2,  2001) 

NC010038  (Mar  2.  2001) 
South  Carolina 

SC010033  (Mar.  2.  2001) 

Volume  A' 

Michigan 

MI010004  (Mar  2,  2001) 
MI010007  (Mar.  2,  2001) 
MI01D027(Mar.  2.  2001) 
MI010062  (Mar.  2,  2001) 
M1010064  (Mar.  2,2001) 
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MRllOOTi  (Mar 

2. 

200 1 ) 

MIOIOOTJ  (Mar. 

2. 

2001) 
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Volume  17/ 

California 

CAOlOOOl  (Mar.  2.  2001) 
CA010002  (Mar.  2.2001) 
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CA010027  (M^r.  2,  2001) 
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CA010040  (Mar.  2.  2001) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


found  in  the  Government  Printing  Office 
(GPQ)  document  entitled  "G«neral  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Governmenl  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
n-[uv. access. gpo.gov/dnvisbacon.  They 
are  also  available  electronically  bv 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisharon.tedworId.gov)  of  the 
National  Technical  Information  Service 
(NTIS]  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  users 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  vear, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents.  U.S.  GovtTnmont  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specif\'  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  bv  State. 
Subscriptions  include  an  annual  edition 
(issued  in  lanuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC  This  8th  Dav  of 

Ni>v('inb'T  2001. 
Terrj-  Sullivan, 

Acting  Chief.  Branch  of  Construction  Wage 

Determinations. 

IFR  Do(    01-28378  Filed  11-15-01;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration  (NAR.\). 
action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
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records  disposition  authority  (records 
schedules).  Once  approved  bv  NAR.\, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preser\ation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal,  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a{a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  31,  2001.  Once  the  appraisal 
of  the  records  is  completed.  \ARA  will 
send  a  copy  of  the  schedule  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule  These. 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 

ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  .Archives  and  Records 
Administration  (NARA),  8601  .Adelphi 
Road,  College  Park,  MD  20740-6001 
Requests  also  mav  be  transmitted  bv 
FAX  to  .301-713-6852  or  by  e-mail'to 
records. mgt^arch2. nara.gov  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal    . 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Telephone:  (301)  713- 
7110.  E-mail: 
records. mgt®arch2. nam. gov 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retentiori 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 


Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
histoncallv  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
.\rchivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government  s  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  hsts  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicabilitv  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporan  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporar\^  records  The  rec6rds 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NAR.A  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1   Department  of  the  Armv,  Agencv- 
wide  (Nl-AU-01-29.  5  Items.  5 
temporary  items).  Short  term  records 
relating  to  the  administrative  control  of 
classified  North  Atlantic  Treaty 
Organization  information.  Included  are 
such  records  a^  classified  document 
receipts,  registers,  and  document 
destruction  certificates.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 


2,  Department  nf  Oimmerce.  Office  of 
the  Inspector  General  i,\l-^0-01-2.  3 
items.  3  temporar\  items).  Records  of 
the  Office  of  Inspections  and  Program 
Evaluations  and  the  Office  uf  Systems 
Evaluation,  including  reports,  working 
files,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  pr(x:essing. 

3  Department  of  Commerce,  Office  of 
the  Inspector  General  (Nl-40-02-1,  6 
items.  5  temporar\-  items)  Records  of 
the  Office  of  Investigations,  including 
case  files  pertaining  to  routine 
investigations,  files  containing 
information  or  allegations  that  do  not 
relate  to  a  specific  invfsfigation.  name 
check  files  of  mdniduals  and  entities 
seeking  financial  assistance  from  the 
agency,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  case  files  pertaining  to 
significant  investigations 

4  Department  of  CAjmmerce,  National 
Oceanic  and  .■Mmospheric 
.Administration  (.Nl-370-01-1,  18 
Items,  16  temporar>-  items)  Records 
relating  to  assessments  of  the  damage 
done  to  U.S  coastal  and  marine  natural 
resources  as  a  result  of  oil  spills  or  other 
incidents  Included  are  such  records  as 
pre-settlement  case  files,  evidence 
tracking  records,  cost  accounting  files. 
rulemaking  working  files,  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  prcx;essing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  pre-settlement 
administrative  record  files  and 
rulemaking  administrative  record  files 
dtKumenting  the  decisions,  actions,  and 
policies  of  the  agency 

5  Department  of  Defense  Militarv 
Ser\ices  Offices  of  Surgeons  General 
(Nl-330-01-2,  29  items.  29  temporary' 
items).  .Medical  records  accumulated  by 
.\rmy.  Air  Force,  and  Navy  Included 
are  such  files  as  inpatienftn^atment 
records,  outpatient  treatment  records, 
substance  abuse  records,  x-rays,  dental 
records,  and  radiation  oncology  records. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  This  schedule 
standardizes  the  descriptions  and 
disposition  instructions  for  these 
records  which  were  previously 
approved  for  disposal 

6  Department  of  Defense.  ,\rmy  and 
.Air  Force  Exchange  Ser\ice  (.Nl-334- 
01-1.  4  items.  4  temporar\-  items) 
Records  relating  to  the  ser\-ice  and 
employment  histon.-  of  non- 
appropriated fund  employees   Included 
are  official  personnel  folders,  folders  for 
non-U, S.  citizen  employees,  and 
convenience  files  Also  included  are 
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electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

7.  Department  of  Defense.  National 
Imager],-  and  Mapping  Agency  (Nl-537- 
01-3,  1  item,  1  temporary'  item).  Users' 
manuals  for  various  systems  used  for 
managing  and  utilizing  information  in 
the  National  Photographic  Interpretation 
Center  during  the  period  1966-1978. 

8.  Department  of  Energy,  Strategic 
Petroleum  Resen,'e,  (Nl-434-01-6.  14 
items.  11  temporary  items).  Records 
relating  to  operational  activities  of  the 
Strategic  Pet'-oleum  Reserve.  Included 
are  records  relating  to  crude  oil 
sampling,  commercial  pipelines  and 
terminals,  accountability  for  crude  oil. 
daily  pressure  monitoring,  site 
development,  and  the  preparation  of 
economic  studies.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
drawdown  policy  and  procedures 
documents,  economic  studies  and 
reports,  and  periodic  publications. 

9.  Department  of  the  Treasury.  Office 
of  the  Under  Secretary  for  Enforcement 
(Nl-56— 01-7,  11  items,  5  temporary 
items).  Speeches  and  testimony  of  the 
Under  Secretary  and  Assistant  and 
Deputy  Assistant  Secretaries 
(Enforcement)  and  subject  and 
chronological  files  accumulated  by  the 
Offices  of  the  Directors  of  Tariff  and 
Trade  Affairs,  Finance  and 
Administration.  Policy  Development, 
Professional  Responsibilitv.  Special 
Task  Forces.  Financial  Enforcement, 
Operations,  and  Law  Enforcement.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  and  mail  and 
word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  the  subject  files,  chronological 
files,  schedules  of  daily  activities,  and 
telephone  logs  of  the  Under  Secretary 
and  Assistant  and  Deputy  Assistant 
Secretaries 

10.  Department  of  the  Treasury,  U.S. 
Customs  Ser\'ice  (Nl -36-00-1.  4  items. 
4  temporary  items).  Manifests  and  cargo 
declarations  pertaining  to  inward  and 
outward  shipments  Electronic  copies 
created  using  word  processing  and 
elec-tronic  mail  are  included.  This 
schedule,  which  stems  from  business 
process  reengineering  improvements, 
consolidates  record  series  and  reduces 
retention  periods  for  recordkeeping 
copies  of  these  records,  which  were 
previously  approved  for  disposal 

11.  Department  of  Veterans  Affairs. 
Veterans  Health  Administration  (Nl- 
15-00-1.  6  items.  6  temporary  items). 
Records  used  to  determine  eligibility  for 
the  Civilian  Health  and  Medical 


Program  Records  consist  of  medical 
benefit  applications  and  related 
documentation  that  support  claims  for 
medical  services.  Included  are  paper 
files,  versions  produced  using  scanning 
and  optical  imaging,  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

12.  Pension  Benefit  Guaranty 
Corporation,  Office  of  Inspector  General 
(Nl-465-01-2,  16  items,  13  temporary 
items).  Records  relating  to  investigations 
and  audits.  Included  are  such  records  as 
files  pertaining  to  allegations  that  do  not 
support  the  opening  of  a  formal 
investigation  file,  routine  investigation 
case  files,  automated  case  tracking 
records  relating  to  routine 
investigations,  final  reports  of  routine 
audits,  and  audit  working  files.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
significant  investigation  records  and 
related  electronic  case  tracking  data  and 
final  reports  of  significant  audits. 

13.  Tennessee  Valley  Authority.  TVA 
Police  (Nl-142-99-1.  11  items,  10 
temporary  items).  Files  documenting 
public  safety  and  law  enforcement 
activities  including  forms, 
correspondence,  plans,  manuals, 
receipts,  reports  and  other  records 
relating  to  firearms  inspections, 
identification  cards,  property  and 
evidence  control  records,  metal  detector 
permits,  and  activity  reports  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail,  word 
processing,  and  other  office  automation 
applicadons.  Recordkeeping  copies  of 
standard  operating  policies  and 
procedures  are  proposed  for  permanent 
retention. 

14.  Tennessee  Valley  Authority.  River 
System  Operations  and  Environment 
(Nl-142-00-5.  3  items.  3  temporary 
items).  Memorandums,  reports,  and 
other  records  relating  to  safety 
inspections  of  river  system  dams.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
increases  the  retention  period  for 
recordkeeping  copies  of  these  files, 
which  were  previously  approved  for 
disposal 

Dated:  November  9,  2001. 
Michael ).  Kurtz. 

Assistant  Archivist  for  Record  Services — 

Washington.  DC. 

|FR  Doc  01-28716  Filed  11-15-01:  8:45  am] 
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NATIONAL  INSTITUTE  FOR  LITERACY 
Notice  of  Meeting 

AGENCY:  National  Institute  for  Literacy  ' 
(NIFL). 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Board  (Advisory 
Board).  This  notice  also  describes  the 
function  of  the  Advisory  Board.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory- 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 

Date  and  Time:  November  30,  2001 
from  10  a.m.  to  5  p.m. 
ADDRESSES:  National  Institute  for 
Literacy,  1775  I  Street.  N'W..  Suite  730, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Coles,  Executive  Assistant. 
National  Institute  for  Literacy,  1775  I 
Street.  N\V.,  Suite  730,  Washington,  DC 
20006.  Telephone  number  (202)  233- 
2027,  e-mail  scoles@nifl.gov 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  is  established  under  the 
Workforce  Investment  Act  of  1998,  Title 
II  of  Pub.  L.  105-220.  sec  242,  the 
National  Institute  for  Literacy.  The 
Advisory  Board  consists  of  ten 
individuals  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Advisory  Board  is 
established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  health  and 
Human  Services,  which  administers  the 
national  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Advisory  Board's  recommendations  in 
planning  the  goals  of  the  Institute  and 
in  the  implementation  of  any  programs 
to  achieve  the  goals  of  the  Institute. 
Specifically,  the  Advisory  Board 
performs  the  following  function  (a) 
Makes  recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute:  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Advisory  Board  on  the 
award  of  fellowships.  The  National 
Institute  for  Literacy  Advisory  Board 
meeting  on  November  30,  2001.  will 
focus  on  future  and  current  NIFL 
program  activities,  and  other  relevant 
literacy  activities  and  issues.  Records 
are  kept  of  all  Advisory  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  1775  I  Street.  NW,  Suite  730. 


Federal  Register/ Vol.  66.  No.  222/Fridav.  November  16.  2001 /Notices 


57743 


Washington.  DC  20006.  from  8:30  a.m. 
to  5  p.m. 

Dated:  November  9.  2001. 
Sandra  L.  Baxter. 

Interim  Executive  Director. 

|FR  Dor.  01-28687  Filed  11-15-01;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for 
Cyl>erinfrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Advisory  Committee  for 
Cyberinfrastructure  (#10719). 

Dates/Time:  Thursdav.  Nov.  29.  2001. 
8  AM  to  5  PM  EST.  and' Friday.  Nov.  30. 
2001.8  AM  to  5  PM  EST. 

Place:  Room  1150.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  and  on  the  Access  Grid 
in  the  Lucky  Labrador  Virtual  Venue. 

Type  of  Meeting:  Open  The  meeting 
will  involve  the  use  of  the  Access  Grid 
to  interview  witnesses.  Persons  wishing 
to  attend  the  meeting  at  NSF  should 
contact  Richard  Hilderbrandt  to  arrange 
for  a  visitor's  pass.  Persons  wishing  to 
watch  the  proceedings  through  the  use 
of  the  Access  Grid  are  invited  to  join  the 
meeting  in  the  Lucky  Labrador  Virtual 
Venue. 

Contact  Person:  Mr  Richard 
Hilderbrandt.  Program  Director, 
Division  of  Advanced  Computational 
Infrastructure  and  Research.  Suite  1122, 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Tel:  (703)  292-7093.  e-mail: 
rhilderiMnsf.gov 

Purpose  of  Meeting-  To  obtain 
testimony  from  e.xpert  witnesses  to 
pertinent  to  the  preparation  of  a  report 
to  the  National  Science  Foundation 
concerning  the  broad  topic  of  advanced 
cyberinfrastructure  and  the  evaluation 
of  the  existing  Partnerships  for 
Advanced  Computational  Infrastructiire. 

Agenda  (all  times  EST): 
Thursday,  29  November  2001 

8-10  AM     In-Person  and  Access  Grid 
Testimony  (4  people) 

10-10:30  AM     Break 

10:30  AM-12;30PM     In-Person  and 
Access  Grid  Testimony  (4  people) 

12:30-1:30  PM     Lunch 

1:30-3  PM     In-Person  and  Access 
Grid  Testimony  (3  people) 

3-3:30  PM     Break 

3:30-5  PM     In-Person  and  Access 
Grid  Testimony  (3  people) 
Friday,  30  November  2001 


8-10  AM     In-Person  and  Access  Grid 

Testimony  (4  people) 
10-10:30  AM     Break 
10:30  AM-12:30PM     In-Person  and 

Access  Grid  Testimony  (4  people) 
12:30-1:30  PM     Lunch 
1:30-3  PM     In-Person  and  Access 

Grid  Testimony  (3  people  from 

West  Coast) 
3-3:30  PM     Break 
3:30-5  PM    Access  Grid  Testimony 

Only  from  West  Coast  (3  people) 

Dated:  November  13.  2001. 
Susanne  Bolton. 
Committee  Management  Officer. 
IFR  Dof    01-28754  Filed  11-15-01:8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Exelon  Generation  Company,  LLC; 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2;  Draft  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Related  to  a 
Proposed  License  Amendment  To 
Increase  tt>e  Maximum  Thermal  Power 
Level 

AGENCY:  U.S.  Nuclear  Regulators- 
Commission  (NRC). 

ACTION:  Notice  of  opportunity  for  public 
comment 


SUMMARY:  The  NRC  has  prepared  a  draft 

environmental  assessment  (EA)  in 
connection  with  its  evaluation  of  a 
request  by  Exelon  Generation  Company. 
LLC  (Exelon.  the  licensee)  for  a  license 
amendment  to  increase  the  maximum 
thermal  power  level  at  Quad  Cities 
Nuclear  Power  Station.  Units  1  and  2 
(QCNPS).  from  2511  M\Vt  to  295"  MWt. 
This  represents  a  power  increase  of 
approximately  18  percent  for  QCNTS 
As  stated  in  the  NRC  staffs  Februan'  8. 
1996.  position  paper  on  the  Boiling- 
Water  Reactor  Extended  Power  Uprate 
Program,  the  staff  has  the  option  of 
preparing  an  environmental  impact 
statement  if  it  believes  a  power  uprate 
will  have  a  significant  impact.  The  staff 
did  not  identify-  a  significant  impact 
from  the  licensee's  proposed  extended 
power  uprate  at  QCNPS;  therefore,  the 
NRC  staff  is  documenting  its 
environmental  review  in  an  EA.  ,Mso  in 
accordance  with  the  Februan.-  8.  1996. 
staff  position  paper,  the  draft  EA  and 
finding  of  no  significant  impact  is  being 
published  in  the  Federal  Register  with 
a  30-day  public  comment  period 
DATES:  The  comment  period, expires 
December  17.  2001   Comments  received 
after  this  date  will  be  considered  if  it  is 


practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  of 
comments  received  on  or  before 
December  17   2001. 

ADDRESSES:  Submit  written  comments 
to  Chief.  Rules  Review  and  Directives 
Branch.  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T-6  D69. 
Washington.  DC  20555-0001   Written 
comments  may  also  be  delivered  to 
11545  Rockvil'le  Pike,  Rockville. 
Mar>land  20852.  from  7:45  a.m.  to  4:15 
p  m.  on  Federal  workdays  Copies  of 
written  comments  received  will  be 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  (PERR) 
link  [http:,/ws-\vnrc.gov/\HC/AD.AMS/ 
index  html)  on  the  NRC  Homepage  or  at 
the  NRC  Public  Document  Room  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Rossbach.  Office  of  Nuclear 
Reactor  Regulation,  dt  Mail  Stop  0-7 
D3.  U.S.  Nuclear  Regulatorv- 
Commission,  Washington.  DC  20555- 
0001.  by  telephone  at  (301)  415-2863.  or 
by  e-mail  at  iivT@n/r.gov. 

SUPPLEMENTARY  INFORMATION:  The  NRC 

is  considering  issuanc.p  of  an 
amendment  to  Facility  Operating 
Licenses  Nos.  DPR-2q  and  DPR-30. 
issued  to  Exelon  for  the  operation  of 
QCNTS.  Units  1  and  2,  located  on  the 
Mississippi  Ri\er  in  Rock  Island 
County,  Illinois  Therefore,  as  required 
bv  lOCFR  51  21.  theN'RC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
Exelon.  the  operator  of  QCNPS.  to 
increase  its  electrical  generating 
capacity  at  QCNPS  by  raising  the 
maximum  reactor  core  power  level  from 
251 1  MWt  to  2957  MWt  This  change  is 
approximately  18  percent  above  the 
current  ma.ximum  licensed  power  level 
for  QC.NPS.  The  change  is  considered  an 
extended  power  uprate  (EPU)  because  it 
would  raise  the  reactor  core  power  level 
more  than  7  percent  above  the  original 
licensed  maximum  power  level  QCNPS 
has  not  submitted  a  pre\ious  pnw-er 
uprate  application  A  power  uprate 
increases  the  heat  output  of  the  reactor 
to  support  increased  turbine  inlet  steam 
flow  requirements  and  increases  the 
heat  dissipated  by  the  conden.ser  to 
support  increased  turbine  exhaust  steam 
How  requirements. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  December  27.  2000. 
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diici  supplemental  information  dated 
February  12,  April  6  and  13.  May  3.  18. 
and  29.  lune  5.  7.  and  15.  luly  6  and  23, 
August  7.  8.  9.  13  (two  letters).  14  (two 
letters).  29.  and  31  (two  letters). 
September  5  (two  letters).  14.  19,  25.  26. 
and  27  (two  letters),  and  November  2. 
2001  (two  letters).  The  original 
amendment  request  was  submitted  bv 
Commonwealth  Edison  Company 
(ComE(i).  the  former  licensee.  ComEd 
subsequently  transferred  the  licenses  to 
Exelon   By  letter  dated  February  7. 
2001.  Exelon  informed  the  NRC  that  it 
assumed  responsibility  for  all  pending 
NR{^  acti(jns  that  were  requested  by 
ComEd 

The  Need  for  the  Proposed  Action 

Exelon  evaluated  its  resource  needs 
for  the  period  2000-2014  and  forecast  a 
28-percent  increase  in  electrical  demand 
by  2014  within  its  Illinois  service  area. 
The  proposed  EPU  would  provide 
approximately  0  7fi  percent  additional 
generating  capacity  per  unit  at  QCNPS. 
Exelon  stated  that  in  order  to  stay 
competitive,  it  must  be  able  to  fulfill  not 
only  customer  power  demands,  but  it 
also  must  sell  power  to  other  providers. 
in  Illinois,  approximately  40  gas  turbine 
plants  of  various  sizes  are  proposed  to 
bf  built   The  proposed  additional 
generatini;  (  apai  ity  at  QCNPS  would 
eliminate  the  need  to  build 
approximately  two  100  MWe  gas 
turbines. 

Environmental  Impacts  of  the  Proposed 

Action 

■At  the  time  (jf  the  issuance  of  the 
operating  licenses  for  QCNPS.  the  NRC 
staff  noted  that  any  activity  authorized 
by  the  licenses  would  be  encompassed 
by  the  overall  action  evaluated  in  the 
Final  Environmental  Statement  (FES) 
for  the  operation  of  QCNPS.  which  was 
issued  in  September  1972,  The  original 
operating  licenses  for  QCNPS  allowed  a 
maximum  reartor  power  level  of 
251  iMWt   On  [December  27.  2000. 
Exelon  submitted  a  supplement  to  its 
Environmental  Report  supporting  the 
proposed  EPU  and  pro\  uied  a  summary 
of  its  conclusions  cone  erning  the 
environmental  imparts  of  the  EPU  at 
QCNPS.  Based  on  the  staffs 
independent  analyses  and  the 
evaluation  [lerformed  hv  the  licensee, 
the  staff  c,on(. hides  that  the 
environmental  impacts  of  the  EPU  are 
hounded  by  the  environmental  impacts 
previously  evaluated  in  the  FES, 
because  the  EPU  would  involve  no 
extensive  changes  to  plant  systems  that 
directly  or  indirectly  interface  with  the 
environment  This  environmental 
assessment  first  discusses  the  non- 
racfiojogical  and  then  the  radiological 


environmental  impacts  of  the  proposed 
EPU  at  QCNPS, 

Non-Radiological  Impacts  at  QCNPS 

The  following  is  the  NRC  staffs 
evaluation  of  the  non-radiological  ' 
environmental  impacts  on  land  use. 
water  use.  waste  discharge,  terrestrial 
and  aquatic  biota,  transmission 
facilities,  and  social  and  economic 
conditions  at  QCNPS. 

Land  I'se  Impacts 

The  licensee  has  no  plans  to  construct 
any  new  facilities  or  alter  the  land 
around  existing  facilities,  including 
buildings,  access  roads,  parking 
facilities,  laydown  areas,  or  onsite 
transmission  and  distribution 
equipment,  including  power  line  rights- 
of-way.  in  conjunction  with  the  uprate 
or  operation  after  the  EPU.  The  EPU 
would  not  significantly  affect  the 
storage  of  materials,  including 
chemicals,  fuels,  and  other  materials 
stored  above  or  under  ground. 
Therefore,  the  FES  conclusions  on  the 
impacts  on  land  use  would  be  valid 
under  the  EPU  conditions. 

Water  Use  Impacts 

The  steam  produced  by  the  QCNPS 
turbines  is  condensed  in  the 
condensers,  demineralized.  and 
pumped  back  to  the  reactor  vessel. 
Approximately  2094  cubic  feet  per 
second  (cfs)  of  cooling  water  used  in  the 
condensers  is  pumped  from  the 
Mississippi  River  and  does  not  come  in 
contact  with  the  steam  from  the 
turbines.  The  original  design  called  for 
a  once-through  cooling  water  system  in 
which  the  heated  water  used  in  the 
condensers  was  combined  with  other 
water  discharges  and  returned  to  the 
river  downstream  of  the  intake.  Under 
this  system,  the  FES  stated  that  full 
power  operation  of  both  generating 
units  at  a  total  of  5022  MWt  will  cause 
a  23  ^F  temperature  rise  in  2270  cfs 
(2100  cfe  through  the  condensers  and 
170  cfs  through  the  service  water)  of 
Mississippi  River  water,  the  maximum 
flow  through  QCNPS,  The  cooling 
system  has  had  several  configurations 
due  to  concerns  over  thermal  effects  on 
the  river  biota.  The  original  design 
called  for  open-cycle  discharge  of 
heated  effluent  along  a  straight  wing 
dam  into  the  deeper,  higher  velocity 
portion  of  the  river.  This  system  was 
replaced  with  a  diffuser  system 
consisting  of  2  diffuser  pipes  laid  across 
the  bottom  of  the  main  river  channel 
with  regularly  spaced  jets  that  directed 
heated  water  into  the  river.  A  closed- 
cycle  condenser  cooling  system  was 
installed  next,  which  included  a  spray 
canal  with  blow-down  directed  into  a 


third  diffuser  pipe  in  the  river.  The 
spray  canal  was  less  efficient  than 
anticipated  and  partial  open-cycle 
operation  of  the  condenser  cooling 
system  was  implemented  next.  Finally, 
an  extensive  study  concluded  that 
QCNPS  could  operate  at  full  load  in  the 
open-cycle  mode  while  meeting 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
limits  under  most  river  flow  conditions, 
QCNPS  presently  operates  in  this  open- 
cycle  mode. 

Cooling  water  is  withdrawn  from  the 
Mississippi  River  through  a  canal  that  is 
perpendicular  to  the  river  flow.  The 
canal  is  235  feet  long.  180  feet  wide,  and 
12  feet  deep.  Intake  velocity  at  the 
mouth  of  the  canal  is  about  one  foot  per 
second,  A  floating  boom  extending  to  a 
depth  of  33  inches  covers  the  mouth  of 
the  canal  to  deflect  floating  material. 
Beyond  the  boom  is  a  series  of  vertical 
metal  bars  spaced  2,5  inches  apart  (trash 
racks)  that  screen  large  pieces  of  debris 
from  the  intake.  Travel  screens  with  a 
'  M-inch  mesh  further  protect  the 
circulating  water  pumps. 

The  staff  evaluated  surface  water  use 
and  groundwater  use  as  environmental 
impacts  of  water  usage  at  QCNPS. 
Current  flow  conditions,  based  on 
equipment  capacity  constraints  and 
operating  history,  is  2192  cfs.  The 
licensee  stated  that  the  EPU  would  not 
change  the  hydrodynamics  of  the 
condenser  cooling  and  that  surface 
water  withdrawal  rates  or  the  maximum 
flow  of  river  water  through  QCNPS 
would  not  be  affected  by  the  proposed 
EPU.  Therefore,  the  conclusions  in  the 
FES  regarding  surface  water  use  are 
expected  to  remain  valid 

Groundwater  is  drawn  from  five  wells 
at  QCNPS  and  is  used  for  domestic 
purposes,  for  raising  fish  in  the  former 
spray  canals,  and  for  a  variety  of  other 
industrial  applications.  Groundwater  is 
not  used  foi  condenser  cooling.  The 
licensee  stated  that  the  proposed  EPU 
would  not  involve  an  increase  in  the 
consumptive  use  of  groundwater  The 
EPU  would  not  impact  the  well  water 
system  flow  path  and  does  not  require 
any  additional  cooling  capacity  from  the 
groundwater  in  order  to  shed  heat  loads. 
Therefore,  the  staffs  conclusions  in  the 
FES  relative  to  groundwater  use  would 
remain  valid  for  the  proposed  EPU. 

Waste  Discharge  Impacts 

The  staff  considered  chemical 
discharges  to  surface  water  and  sanitary 
sewer  systems,  cold  shock  to  an  aquatic 
biota,  and  air  emission,  as  waste 
discharge  impacts. 
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Surface  Water  and  Sanitary  Sewer 
System  Discharges 

QCNPS  operates  under  a  NPDES 
permit  issued  by  the  State  of  Illinois 
which  covers  discharges  to  the  open- 
cycle  diffusers.  wastewater  treatment 
system,  sanitary  waste  treatment  plant, 
and  radwaste  treatment  system 
blowdown.  Special  Condition  6  of  the 
NPDES  permit  gives  thermal  limitations 
at  the  downstream  boundary'  of  the 
mixing  zone,  including  a  maximum 
temperature  rise  above  natural 
temperature  of  5  F  and  maximum 
temperature  limits  for  each  month  of  the 
year.  The  permit  also  requires  that  the 
mixing  zone  not  exceed  26  acres  of  the 
Mississippi  River.  To  demonstrate 
compliance  at  low  river  flow  conditions 
while  operating  under  the  open-cycle 
mode  (the  present  mode  of  operation),  a 
temperature  monitoring  curve  was 
developed  that  allows  calculations  of 
permissible  plant  load  as  a  function  of 
river  wafer  The  temperature  monitoring 
curve  was  modified  in  1990.  based  on 
measurements  taken  during  the  drought 
years  of  1988  and  1989.  Based  on  this 
temperature  monitoring  curve.  Special 
Condition  6  of  the  NPDES  permit  states 
that  compliance  is  demonstrated  when 
river  flows  are  greater  than  16,000  cfs 
and  ambient  river  temperature  is  5  "F  or 
more  below  the  maximum  monthly 
limit.  For  river  fiows  between  11.000  cfs 
and  16.000  cfs,  compliance  is 
demonstrated  by  either  adjusting  plant 
load  based  tm  the  correlation  in  the 
temperature  monitoring  curve,  or  bv 
actual  monitoring  of  river  temperatures 
at  the  downstream  boundary  of  the 
mixing  zone.  At  river  flows  less  than 
11.000  cfs.  the  permit  requires 
temperature  monitoring  at  the 
downstream  boundary'  of  the  mixing 
zone  The  licensee  proposes  to  modifv 
the  temperature  monitoring  curve  to 
account  for  the  increase  in  temperature 
of  the  discharged  river  water  resulting 
frnni  the  EPU  condition  Under  EPU 
conditions,  the  maximum  condenser- 
water  temperature  rise  will  be  28  °F;  5  °F 
higher  than  the  current  total  maximum 
(condenser  and  service  water) 
temperature  rise  of  23  F,  The  revised 
temperature  monitoring  curve  would 
raise  the  minimum  river  flows  required 
for  demonstrating  c  ompliance  using 
river  temperature  monitoring  at  the 
downstream  boundary  of  the  mixing 
zone  or  adjusting  plant  load  in 
accordance  yvith  the  temperature 
monitoring  curve  correlation.  The  flow 
at  which  the  actual  river  temperature 
monitoring  must  be  performed  tir  plant 
load  adjustment  must  be  made  increases 
from  16.000  cfs  to  21.100  cfs  under  the 
proposed  revised  temperature 


monitoring  curve.  The  licensee 

discussed  the  proposed  monitoring 
curve  change  on  |uly  28.  2000,  with  the 
Illinois  Environmental  Protection 
Agency  (lEPA),  A  second  meeting  was 
held  on  December  15,  2000.  The 
licensee  made  a  formal  request  to  revise 
the  NPDES  permit  by  letter  dated  March 
14,  2001.  Subsequent  discussions 
between  the  licensee  and  the  staff 
occurred  on  March  29.  2001.  and 
October  17.  2001.  The  licensee  stated 
that  the  lEP.^  would  consult  with  and 
obtain  the  Iowa  Department  of  Natural 
Resources  (IDNR)  concurrence  before 
issuing  a  permit  revision,  in  accordance 
with  40  CFR  123.10,  "Public  notice  of 
permit  actions  and  public  comment 
period."  The  licensee  stated  that  the 
lEPA  issued  the  draft  NPDES  permit 
revision  on  October  15.  2001.  for  a  30- 
day  public  comment  period.  Full 
implementation  of  the  EPL'  will  not  be 
accomplished  until  the  lEP.A  and  ID.NR 
have  given  their  concurrence  to  change 
the  monitoring  cun'e  Contingent  on  the 
concurrence  of  the  IFP.-\  and  IDNR.  it  is 
the  staffs  conclusion  that  the  FES 
would  remain  bounding  under  the  EPU 
conditions 

QCNPS  monitors  wastewater  streams 
as  required  by  the  NPDES  permit,  and 
only  uses  approved  chemicals  for 
conditioning  water  to  prevent  scaling, 
corrosion,  and  biofouling.  Because  an 
increase  in  the  design  capacity  to 
withdraw  water  from  the  Mississippi 
River  is  not  proposed  for  the  EPU,  the 
licensee  stated  that  the  current  practices 
would  not  be  altered. 

Cold  Shock 

Cold  shock  to  aquatic  biota  results 
when  the  warm  water  discharge  from  a 
plant  abruptly  stops  due  to  an 
unplanned  shutdown,  resulting  in  a 
river  wafer  temperature  drop  and  the 
death  of  aquatic  biota.  The  increased 
temperature  of  the  QCNPS  discharge  is 
not  expected  to  create  cold  shock  to 
aquatic  biota  because  of  the  extended 
period  of  time  required  to  remove  heat 
from  the  reactor  and  the  rapid  heat 
dissipation  in  the  mixing  zone  from  the 
diffusers  outfall.  The  probability  of  an 
unplanned  shutdown  is  independent  of 
power  uprate.  Therefore,  the  risk  of  fish 
being  killed  by  cold  shock  would 
continue  to  be  bounded  by  the  FES. 

Air  Emissions 

Other  waste  sources  at  QCNPS 
emissions  from  the  plant  heating  boiler 
and  diesel  generators.  Effluents  from 
these  pathways  are  controlled  as 
required  by  the  C'lean  Air  Act.  The  EPl" 
does  not  have  a  significant  impact  on 
the  quality  or  quantity  of  effluents  from 
these  sources,  and  operation  under 


power  uprate  conditions  would  not 
reduce  the  margin  to  the  limits 
established  by  the  regulations. 
Therefore,  the  conclusions  in  the  FES 
would  remain  valid. 

Terrestrial  Biota  Impacts 

A  relatively  small  number  of 
threatened  and  endangered  terrestrial 
species  have  been  recorded  in  Rock 
Island  County.  Illinois,  and  across  the 
river  in  Muscatine  and  Scott  counties. 
Iowa,  The  western  prairie  fringed  orchid 
[Platanthera  praceclara].  eastern  prairie 
fringed  orchid  (Platanthaera 
leucophaea).  Indiana  bat  {Myotis 
sodalis).  and  bald  eagle  [Hajiaeetus 
leucocephalus)  are  Federally-listed 
threatened  or  endangered  terrestrial 
species  and  were  identified  in  1999  in 
either  Rock  Island,  Muscatine,  or  Scott 
counties.  The  propo.sed  EPU  would  not 
disturb  the  habitat  of  these  species  and 
would  not  affect  their  distribution.  The 
FES  stated  that  the  operation  of  QCNPS 
is  not  expected  to  have  any  further 
adverse  effect  on  the  terrestrial  flora  or 
fauna,  except  to  the  extent  that  traffic  on 
access  roads  and  human  activities 
related  to  station  operation  mav  force 
some  wildlife  away  from  the  heavilv 
used  areas.  Implementation  of  the  EPU 
would  not  alter  these  conditions. 

Therefore,  the  conclusions  reached  bv 
the  staff  in  the  FES  relative  to  impact  on 
terrestrial  ecology,  including 
endangered  and  threatened  plant  and 
animal  species,  remain  valid  for  the 
proposed  EPU. 

Aquatic  Biota  Impacts 

The  staff  evaluated  the  impingement, 
entrapment,  and  the  rise  in  water 
discharge  temperature  on  aquatic  biota. 
The  Mississippi  River  is  a  large  and 
productive  ecosystem  Effects  on  river 
biota,  such  as  the  phytoplankton, 
zooplankton.  periphylon.  benthic 
invertebrate,  gizzard  shad,  freshwater 
drum,  emerald  shiner,  river  shiner,  carp, 
bluegill.  fish  eggs,  and  larvae,  from 
QCNPS  have  been  investigated  by  the 
licensee.  Local  effects  on  lower  trophic 
levels  were  apparent  from  these  studies, 
but  overall  population  levels  in  the 
vicinity  of  the  CK^NPS  were  not 
adversely  affected.  Effects  on  the 
abundance  of  fish  eggs  and  larvae  by 
QCNPS  operation  have  been  minimal. 
No  verifiable  effects  on  the  fish  biota 
from  QCNPS  operation  have  been 
found,  Exelon.  along  with  Southern 
Illinois  University,  carries  out  a  stocking 
program.  Fish,  such  as  walleye  and 
hybrid  striped  bass,  are  raised  in 
QCNPS's  inactive  cooling  canal  and 
then  released  to  the  Mississippi  River. 
Increases  in  the  populations  of  these 
species  have  been  found  in  the  vicinity 
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nf  QCNPS  due  to  the  river  stocking 
program  .\ciditionall\ .  freshwater 
drum,  (  hannel  catfish,  flathead  catfish, 
and  whitf  hass  have  also  increased  in 
abundance,  while  white  and  black 
crappie  (backwater  fish)  have  decreased 
in  abundance  a'-  sedimentation 
associated  with  maintenance  of  the 
navigation  channel  has  degraded 
backwater  area  and  sloughs. 

The  EPL'  would  cause  temperature  in 
the  i;onilrnser  cooling  system  to  be 
higher  than  those  associated  with 
previous  studies  of  thermal  effects.  The 
EPU  would  raise  river  water 
temperature  in  the  condenser  cooling 
system  to  a  maximum  of  28  "F  above 
ambient,  rather  than  the  current 
maximum  of  23  F.  The  higher 
temperature  is  expected  to  cause  a 
higher  mortality  rate  for  organisms 
entrained  in  the  system.  The 
entrainment  of  fish  eggs  and  larvae  may 
affect  more  species,  with  the  possible 
exception  of  fish  that  spawn  early  in  the 
year  The  fish  egg  and  larva  entrainment 
rate,  which  historically  is  0.5  to  1 
percent  of  the  total  drifting  by  QCNPS, 
would  not  f:hange  because  water 
withdrawals  would  remain  the  same. 
The  (jverall  effect  of  an  increase  in 
entrained  plankton  mortality  would  not 
be  significant  for  the  local  populations 
involved 

Higher  effluent  temperatures  at  the 
EPU  conditions  may  also  have  an 
increased  effect  on  non-motile  biota  in 
the  discharge  mixing  zone  Drifting  fish 
eggs  and  larvae  mortality  may  increase 
in  the  mixing  zone  because  fish  eggs 
and  lan.ae  are  more  likely  to  succumb 
tn  upper  lethal  temperatures  as  opposed 
t'i  a  particular  temperature  increase. 
Thi>  IS  only  expected  to  affect  species 
that  spawn  late,  after  the  peak  period  of 
lanal  drift,  when  ambient  river 
temperatures  are  high  and  river  flow- 
may  be  lower  Fish  eggs  and  lar\'ae 
losses  at  low  river  flows  are  expected  to 
be  fairly  small  in  total,  and  based  on  an 
approximate  low  river  fiow  return 
frequencN  of  once  in  10  years,  it  is 
expected  that  these  losses  would  not 
negatively  affect  recruitment  to  the  fish 
t  (immunity  of  Pool  14.  which  is  the 
body  of  water  directly  behind  Lock  14 
on  the  Mississippi  River. 

A  preliminary  study  of  Federally- 
listed  aquatic  threatened  and 
endangered  species  in  the  vicinitv  of 
QCNPS  (within  ,}2  kilometers) 
performed  in  199ti  bv  the  Pacific 
Northwest  National  Laboraton  listed 
the  fanshell  [cyprne,cnia  slpgurm). 
Higgin  s  eye  pearly  mussel  [lampsilis 
higginsi).  and  fat  pocket  book  (potamilus 
capax).  The  Federally-endangered  clams 
are  not  expected  to  be  exposed  to  the 
high  temperatures  associated  with  the 


uprate  because  its  preferred  habitat  does 
not  include  the  main  channel  of  the 
Mississippi  River  at  this  location.  Some 
alteration  in  the  timing  of  life  cycles 
stages  of  other  mussel  species  could 
occur.  Adult  and  juvenile  fish  would  be 
expected  to  avoid  the  increased 
temperature  in  the  mixing  zone  and  not 
be  harmed.  The  FES  notes  the  existence 
of  the  paddlefish  [polyodon  spathula); 
however,  the  paddlefish  has  not  been 
collected  near  QCNPS  recently. 

Eight  fish  species  listed  by  the  State 
of  Illinois  and  Iowa  have  been  collected 
in  the  general  vicinity  of  the  diffusers. 
Of  these,  the  grass  pickerel  [Esox 
americanus)  and  the  western  sand 
darter  (Ammociypta  clara]  are  the  most 
frequently  collected.  Grass  pickerel  is 
the  only  Illinois  State-listed  species  in 
Pool  14  that  may  have  a  sustainable 
population.  Individuals  collected  from 
other  species  appear  only  as  transient  in 
Pool  14,  The  grass  pickerel  is  mainly 
taken  in  littoral  and  backwater  areas  and 
it  is  not  expected  to  be  in  the  main 
channel  where  elevated  temperatures 
would  occur.  The  western  sand  darter  is 
occasionally  collected  in  the  main 
channel  (10  specimens  over  a  25  year 
period)  and  could  be  exposed  to  high 
temperatures  in  the  mixing  zone  area. 
Other  than  the  pearly  mussel  jmd  the 
fish  mentioned  above,  no  rare  species 
are  expected  to  occur  in  the  vicinity  of 
QCNPS 

Fish  may  become  impinged  on  the 
intake  structures  protecting  the 
condenser  cooling  water  pumps  because 
of  water  velocities  leading  into  the 
structures  and  the  diminished  physical 
condition  of  the  fish.  Impingement  has 
not  had  a  deleterious  effect  on  fish 
populations  in  the  vicinity  of  QCNPS 
because  sampling  indicated  that 
impingement  affects  mostly  dead  and 
moribund  fish.  There  is  no  change  in 
cooling  water  flow  proposed  for  the 
EPU  Therefore,  no  diffei'ences  in 
impingement  rates  are  expected. 

Based  on  the  above,  the  staff  expects 
that  the  conclusions  in  the  FES  about 
aquatic  biota,  including  impingement 
and  entrainment.  and  threatened  and 
endangered  species,  would  remain 
bounding  under  the  proposed  EPU 
conditions. 

Transmission  Facility  Impacts 

Environmental  impacts,  such  as  the 
installation  of  transmission  line 
equipment,  or  exposure  to 
electromagnetic  fields  and  shock,  could 
result  from  a  major  modification  to 
transmission  line  facilities.  The  licensee 
stated  that  there  would  be  no  change  in 
operating  transmission  voltages,  onsite 
transmission  equipment,  or  power  line 
rights-of-way  to  support  the  proposed 


EPU  conditions.  No  new  equipment  or 
modification  would  be  necessary  for  the 
offsife  power  system  to  maintain  grid 
stability.  However,  an  increase  in  onsite 
power  would  be  required  to  support 
new  equipment  associated  with  the 
EPU,  Power  to  service  these  additional 
energy  needs  would  come  from  QCNPS 
existing  power  supplies.  Therefore,  no 
significant  environmental  impacts  from 
changes  in  the  transmission  design  and 
equipment  are  expected,  and  the 
conclusions  in  the  FES  would  remain 
valid. 

The  electromagnetic  field  (EMF) 
created  by  the  transmission  of  electricity 
would  increase  linearly  as  a  function  of 
power;  however,  exposure  to  EMFs  from 
the  offsite  transmission  system  would 
not  be  expected  to  increase  significantlv 
and  any  such  increase  would  not  be 
expected  to  change  the  staffs 
conclusions  in  the  FES  that  there  are  no 
significant  biological  effects  attributable 
to  EMFs  from  high-voltage  transmission 
lines. 

No  changes  in  transmission  facilities 
would  be  needed  for  the  EPU.  QCNPS 
transmission  lines  are  designed  and 
constructed  in  accordance  with  the 
applicable  shock  prevention  provisions 
of  the  National  Electric  Safety  Code. 
Therefore,  the  expected  slight  increase 
in  current,  attributable  to  the  proposed 
EPU,  is  not  expected  to  change  the 
staffs  conclusion  in  the  FES  that 
adequate  protection  is  provided  against 
hazards  from  electrical  shock. 

Social  and  Economic  impacts 

The  staff  has  reviewed  information 
provided  by  the  licensee  regarding 
socioeconomic  impacts,  including 
possible  impacts  to  the  QCNTS 
workforce  and  local  economv.  QCNPS 
employs  more  than  800  people  and  is  a 
major  contributor  to  the  local  tax  base. 
QCNPS  personnel  also  contribute  to  the 
tax  base  by  payment  of  sales  and 
property  tax,  the  proposed  EPU  would 
not  significantly  affect  the  size  of  the 
QCNTS  workforce  and  would  have  no 
material  effect  upon  the  labor  force 
required  for  future  outages.  Because  the 
plant  modifications  needed  to 
implement  the  EPU  would  be  minor, 
any  increase  in  sales  tax  and  additional 
revenues  to  local  and  national  business 
would  be  negligible  relative  to  the  large 
tax  revenues  generated  by  QCNPS.  It  is 
expected  that  improving  the  economic 
performance  of  QCNPS  through  lower 
total  bus  bar  costs  per  kilowatt-hour 
w  ould  enhance  the  value  of  QCNPS  as 
a  generating  asset  and  reduce  the 
likelihood  of  early  plant  retirement. 
Early  plant  retirement  could  have  a 
possible  negative  impact  upon  the  local 
economy  and  the  surrounding 
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communities  by  reducing  public 
serv'ices.  employment,  income,  business 
revenues,  and  property  values;  these 
reductions  could  be  mitigated  by 
decommissioning  activities  in  the  short 
term  The  staff  expects  that  the 
conclusions  in  the  FES  regarding  social 
and  economic  impacts  are  expected  to 
remain  valid  under  the  EPU  conditions. 

The  staff  also  considered  the  potential 
for  direct  physical  impacts  of  the 
proposed  EPU.  such  as  vibration  and 
dust  from  construction  activities.  The 
proposed  EPU  would  be  accomplished 
primarily  by  changes  in  station 
operation  and  a  few  modifications  to  the 
station  facility.  These  limited 
modifications  can  be  accomplished 
without  physical  changes  to 
transmission  corridors,  access  roads, 
other  offsite  facilities,  or  additional 
projects  related  to  the  transportation  of 
goods  or  materials  Therefore,  no 
significant  additional  construction 
disturbances  causing  noise,  odors, 
vehicle  exhaust,  dust,  vibration,  or 
shock  from  blasting  are  expected,  and 
the  conclusions  in  the  FES  would 
remain  valid. 

Summan' 

In  summary,  the  proposed  EPU  at 
QCNPS  would  not  result  in  a  significant 
change  in  non-radiological  impacts,  on 
land  use.  water  use.  waste  discharges, 
terrestrial  and  aquatic  biota, 
transmission  facilities,  or 
socioeconomic  factors,  and  would  not 
have  other  non-radiological 
environmental  impacts  from  those 
evaluated  in  the  FES  Table  1 
summarizes  the  non-radiological 
environmental  impacts  of  the  EPU  at 
QCNPS. 

Table  1.— Summary  of  Non-radio- 
logical   Environmental    Impacts 

OF  THE  EPU  AT  QCNPS 


Impacts 


Impacts  of  the  EPU  at 
QCNPS 


Land  Use  Im- 
pacts 


Water  Use  Im- 
pacts 


No  significant  ctianges  to 
land  use  or  construction  of 
any  r>ew  faalittes  that 
would  impact  land  use  are 
needed 

No  changes  are  required  to 
the  rate  of  intake  of  sur- 
face water  or  groundwater 
to  accomplish  ttie  EPU 


Table  1. — Summary  of  Non-radio- 
LOGiCAL  Environmental  Impacts 
of  the  EPU  AT  QCNPS— Contin- 
ued 


Impacts 


Impacts  of  the  EPU  at 
OCNPS 


Waste  Dis- 
charge Im- 
pacts 


Terrestrial 
Biota  Im- 
pacts 


Aquatic  Btota 
Impacts, 


Transmission 
Facilities  im- 
pacts 


Social  and 
Economic 
Impacts. 


Temperature  monitonng 
curve  would  be  adiusted 
to  reflect  higher  nver  flow 
conditions  where  physical 
measurement  or  load 
management  occurs 
Char>ge  to  the 
hydrodynamics  of  the 
cooling  system  would  not 
be  significant  Equipment 
modifications  or  changes 
In  operation  m  air  emis- 
sions are  insignrficani  and 
would  not  reduce  the  mar- 
gin to  the  limrts  estab- 
lished in  the  regulations 
The  risk  of  cold  shock  to 
aquatic  btota  would  not  in- 
crease 

Federally-listed  threatened 
or  endangered  species  are 
known  to  exist  withm  the 
land  area  but  no  land 
area  disturljance  is  need- 
ed 

No  changes  to  intaKe  or  out- 
fall structures  or  flows  no 
significant  impingement  or 
entrainment  impacts  on 
aquatic  biota  would  be  ex- 
pected  Rise  in  nver  water 
temperature  could  affect 
fish  larvae  and  eggs  txjt 
impacts  would  be  insignifi- 
cant No  Federally-listed 
threatened  or  endangered 
species  woukJ  be  signifi- 
cantly affected 

No  change  m  operating 
transmission  voltages  on- 
srte  transmission  equip- 
ment or  power  line  nghts- 
of-way   Slight  increase  in 
onsrte  power  would  be  re- 
quired to  support  the  addi- 
tional EPU  equipment 
which  would  come  from 
existing  power  supplies 
EMF  would  increase  lin- 
early with  the  EPU   how- 
ever no  significant  change 
in  exposure  rate  would  be 
expected 

No  significant  change  m  size 
of  OCNPS  workforce   No 
significant  disturtwnces 
from  noise  odor  vehicle 
exhaust  dust  vibration  or 
shock  would  be  antici- 
pated 


Radiological  Impacts  at  QCNPS 

The  staff  evaluated  radiological 
environmental  impacts  on  waste 
streams,  dose,  accident  analyses,  and 
fuel  cycle  and  transportation  factors. 


The  following  is  a  general  description  of 
the  waste  treatment  streams  at  QCNPS 
and  an  evaluation  of  the  environmental 
impacts. 

Radioactive  Waste  Stream  Impacts 

QCNPS  uses  waste  treatment  systems 
designed  to  collect,  process,  and  dispose 
of  radioactive  gaseous,  liquid,  and  solid 
waste  m  accordance  with  the 
requirements  of  10  CFR  part  20  and 
Appendix  I  to  part  50,  These  radioactive 
waste  treatment  svstems  are_discussed 
in  the  FES  The  proposed  EPU  would 
not  affect  the  environmental  monitoring 
of  these  waste  streams  or  the 
radiologic:al  monitoring  requirements 
contained  in  licensing  basis  documents. 
The  proposed  EPL"  would  not  result  in 
changes  in  operation  or  design  of 
equipment  in  the  gaseous,  liquid,  or 
solid  waste  systems  The  proposed  EPU 
would  not  introduce  new  or  different 
radiological  release  pathwavs  and 
would  not  increase  the  probabilitv  of  an 
operator  error  or  equipment  malfunction 
that  would  result  in  an  uncontrolled 
radioactive  release.  The  staff  evaluated 
specific  effects  of  the  proposed  EPU  on 
changes  in  the  gaseous,  liquid,  and  solid 
waste  streams  as  a  radiological 
environmental  impact  to  the  proposed 
EPU 

Gaseous  Radioactive  Waste 

During  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  to  the  site 
environs,  including  small  quantities  of 
activation  gases  and  noble  gases,  so  that 
routine  offsite  releases  are  below  the 
limits  of  10  CFR  part  20  and  .Appendix 
I  to  part  50  (10  CFR  pari  20  includes  the 
requirements  of  40  CFR  part  190)  The 
major  sources  of  gaseous  radioactive 
w  astes  at  QCNTS  are  the  condenser  air 
elector  effluent  and  the  steam  pac  king 
exhaust  system  effluent  Based  on  the 
conservative  assumption  of  a  non- 
negligible  amount  of  fuel  leakage  due  to 
defects  the  licensee  stated  that 
radioactive  release  \olumes  would 
increase  proportionally  with  the  18 
percent  EPU  conditions  The  current 
and  expected  fuel  defect  rate  is 
extremely  small  and  the  expected 
radioactive  gaseous  effluents  under  the 
EPU  conditions  would  be  within  the 
Appendix  I  limits  Therefore,  the 
conclusions  in  the  FDS  will  continue  to 
apply  under  the  EPU  conditions. 

The  licensee  does  not  expect 
increases  in  gaseous  waste  from  new 
fuel  designs.  The  licensee's  contract 
with  General  Electric  contains  a 
warranty  section  that  requires  General 
Electric  to  meet  a  specified  level  of  fuel 
performance.  This  level  is  at  least  as 
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stringent  as  that  imposed  on  current  fuel 
designs. 

Liquid  Radioactive  Waste 

The  liquid  radwaste  system  is 
designed  to  process  and  recycle,  to  the 
extent  practicable,  the  liquid  waste 
collected  so  that  annual  radiation  doses 
to  individuals  are  maintained  below  the 
guidelines  in  10  CFR  part  20  and  10 
(;FR  part  50.  Appendix  1,  Liquid 
rcidi(]acti\>'  wastes  at  QC^NPS  include 
liijuids  from  the  reactor  process  systems 
and  liquids  fliat  have  become 
(umtaminated  with  pro'cess  system 
liquids.  Increases  in  flow  rate  through 
the  condensate  demineralizer  and 
increase  of  fission  products  and 
activated  corrosion  products  are 
expected  under  the  EPU  conditions. 
This  would  result  in  additional 
backwashes  of  condensate 
demineralizers  and  reactor  water 
cleanup  filter  demineralizers.  These 
cidditionai  backw.isbes  would  be 
processed  through  the  liquid  radioactive 
waste  treatment  system  and  are 
expected  to  be  suitable  for  rouse. 
Therefore,  liquid  effluent  release 
\olumes  are  not  expec:ted  to  increase 
^ignifi(:antly  as  a  result  of  the  EPU.  No 
changes  in  the  liquid  radioactive  waste 
trpatment  svstem  are  proposed.  Average 
treatment  efficiency  would  not  change: 
however  radioactivity  level  of  liquid 
t-fflucnt  releases  may  increase  with  the 
IH  percent  EP!'  These  liquid  effluents 
from  Q(]\PS  would  be  within  the 
regulatorv  limits  of  10  CFR  .50. 
.•\ppendix  1. 

Based  on  information  submitted  bv 
the  licensee,  the  staff  concludes  that  no 
sit^nificant  dose  increase  in  the  liquid 
pathway  would  result  from  the 
proposed  EPU.  Therefore,  the 
conclusions  in  the  FES  would  remain 
valid  under  the  EPU  conditions. 

Solid  Radioactive  Waste  Impacts 

Solid  radioactive  wastes  include 
solids  recovered  from  the  reactor 
process  system,  solids  in  contact  with 
the  reactor  process  system  liquids  or 
gases,  and  solids  used  in  the  reactor 
process  system  operation.  The  largest 
volume  of  solid  radioar:tive  waste  at 
QU.NPS  is  low-level  radioactive  waste 
ILLRW).  Sources  of  LLRW  at  QCNPS 
include  resins,  filter  sludge,  drv  active 
waste,  metals,  an<l  oils  The  annual 
burial  volume  of  LLRW  generated  in 
1998  was  228. fil  cubic  meters;  in  1999. 
the  burial  volume  decreased  to  82.93 
cubic  meters,  and  the  projected  burial 
volume  (jf  LLRW  for  2000  is 
appnjximately  140  cubic  meters.  A  one- 
time iiuTease  in  the  burial  volume  of 
LLRW  would  l)e  associated  with  the 
EPU  The  \olume  of  resin  is  expected  to 


increase  by  as  much  as  18  percent  under 
the  EPU  conditions,  because  of  the 
increased  amount  in  iron  removed  by 
the  condensate  system  from  the 
increased  feedwater  flow.  Adding  the  18 
percent  increase  in  the  resin  volume  to 
the  projected  year  2000  LLRW  burial 
volume  results  in  a  154-cubic-meter 
EPU  LLRW  burial  volume  per  year  (an 
increase  in  approximately  10  percent), 
which  would  be  bounded  by  the  FES. 

The  number  of  fuel  assemblies  would 
increase  in  any  given  core  load  with  the 
proposed  EPU,  reducing  the  storage 
space  in  the  spent  fuel  pool.  At  current 
off-load  rates,  four  dry  storage  casks 
would  be  filled  during  each  refueling 
outage  and  a  fifth  drv  storage  cask 
would  be  partially  filled.  QCNPS  plans 
to  fill  the  fifth  cask  using  the  inventory 
of  assemblies  from  the  spent  fuel  pool. 
At  the  EPU  conditions,  each  refueling 
outage  would  also  fill  four  casks  and 
partially  fill  a  fifth.  Fewer  assemblies 
from  the  spent  fuel  pool  would  be 
needed  to  fill  the  fifth  dry  storage  cask. 
The  net  effect  of  the  EPU  would  be  to 
increase  the  number  of  dn*'  storage  casks 
needed  by  three  to  four  every  5  years. 

Summary 

in  summary,  the  solid  radioactive 
waste  burial  volume  is  estimated  to 
increase  by  approximately  10  percent, 
the  volume  of  liquid  radioactive  releases 
would  not  be  expected  to  increase,  and 
the  volume  of  gaseous  radioactive 
effluents  would  be  expected  to  increase 
up  to  18  percent  as  a  result  of  the 
proposed  EPU.  The  level  of  radioactivity 
of  the  liquid  effluent  releases  would 
also  increase  up  to  18-percent.  The 
proposed  EPU  is  not  expected  to  have 
a  significant  impact  on  the  volume  or 
activitv  of  radioactive  solid  wastes  at 
QCNPS. 


Dose  Impacts 

The  staff  evaluated  in-plant  and 
offsite  radiation  as  part  of  its  review  of 
environmental  impacts  of  the  proposed 
EPU. 

In-plant  Radiation 

Radiation  levels  and  associated  doses 
are  controlled  by  the  as  low  as 
reasonably  achievable  (ALARA) 
program,  as  required  by  10  CFR  part  20. 
The  QCNPS  ALARA  program  manages 
exposure  by  minimizing  the  time 
personnel  spend  in  radiation  areas, 
maximizing  the  distance  between 
personnel  and  radiation  areas,  and 
maximizing  shielding  to  minimize 
radiation  levels  in  routinely  occupied 
plant  areas  and  in  the  vicinity  of  plant 
equipment  requiring  attention.  Exelon 
has  determined  that  the  current 
shielding  designs  are  adequate  for  any 


dose  increase  that  may  occur  due  to  the 
proposed  EPU.  Normal  operation 
radiation  levels  would  increase  bv  no 
more  than  the  percentage  increase  of  the 
EPU.  Many  aspects  of  the  plant  were 
originally  designed  for  higher-than- 
expected  radiation  sources,  The  increase 
in  radiation  level  does  not  affect 
radiation  zoning  or  shielding  in  the 
various  areas  of  the  plant  because  it  is 
offset  by  conservatism  in  the  original 
design,  source  terms  assumptions,  and 
analytical  techniques.  The  licensee 
states  that  no  new  dose  reduction 
programs  would  be  implemented  and 
the  ALAR.^  program  would  continue  in 
its  current  form. 

A  potential  source  of  increased 
occupational  radiation  is  the  projected 
increase  in  moisture  carrvover  from  the 
reactor  vessel  steam  dryer/ separator  to 
the  main  steam  lines.  To  reduce 
moisture  content  under  the  EPU 
conditions,  modifications  to  the  steam 
dryer/separator  would  bo  required.  The 
modifications  are  expected  to  result  in 
a  negligible  increase  in  occupational 
exposure. 

On  the  basis  of  the  above  information, 
the  staff  concludes  that  the  occupational 
(in-plant)  dose  for  QCNPS  following  the 
proposed  EPU  would  be  bounded  by  the 
dose  estimates  in  the  FES. 

Offsite  Dose 

The  slight  increase  in  normal 
operational  gaseous  activity  levels 
undor  the  EPU  would  not  affect  the 
large  margin  to  the  offsite  dose  limits 
established  by  10  CFR  part  20.  Offsite 
dose  from  radioactive  effluents  are 
reported  in  the  Annual  Radiological 
Environmental  Operating  Reports.  For 
the  period  from  1995  to  1999.  the 
average  annual  whole  body  dose  was 
5.23E^  millirem  and  the  average 
annual  dose  to  the  critical  organ  was 
8.17E-4  millirem.  The  highest 
percentage  of  10  CFR  part  50.  Appendix 
I.  regulatory  limits  for  maximum  dose 
resulting  from  liquid  releases  to  an  adult 
for  the  5  year  period  occurred  in  1998 
and  was  0.005  percent  of  the  critical 
organ  dose  limit.  For  the  1995-1999 
period,  the  average  dose  was  0.003 
percent  of  the  10  CFR  part  50.  Appendix 
I.  regulatory  limits.  No  significant 
change  in  the  volume  of  water  treated 
and  released  is  expected.  The  offsite 
dose  from  liquid  effluents  is  projected  to 
increase  proportionally  with  the  EPU 
due  to  an  increase  in  the  concentration 
of  fission  products  and  activation 
products  in  the  reactor  coolant.  The 
licensee  states  that  offsite  dose  would 
remain  below  the  10  CFR  50,  Appendix 
I.  regulatory  limits. 

Dose  to  individuals  from  gaseous 
releases  are  also  reported  in  the  Annual 


Radiological  Environmental  Report.  The 
average  annual  total  body  dose  during 
the  period  of  1995  to  1999  was  7.08E- 
4  millirem  and  the  average  annual  dose 
to  the  critical  organ  was  3.9E-2 
millirem 

The  highest  percentage  of  10  CFR  part 
50,  .Appendix  1.  regulator.-  limits  for 
maximum  dose  resulting  from  airborne 
releases  to  an  adult  during  the  period  of 
1995  to  1999  occurred  in  1997  and  was 
0.23  percent  of  the  critical  organ  dose 
limit.  From  the  period  of  1995  to  1999, 
the  average  dose  was  0.16  percent  of  the 
Appendix  1  regulatory  limits. 
Conservatively  assuming  a  non- 
negligible  amount  of  fuel  leakage  due  to 
defects,  gaseous  effluents  will  increase 
proportionally  to  the  18  percent  EPU; 
however,  offsite  dose  will  remain  well 
below  10  CFR  part  50.  Appendix  I, 
regulatorv  limits. 

The  calculated  offsite  dose  resulting 
from  direct  radiation  due  to  radiation 
levels  in  plant  components,  such  as  skv 
shine,  will  increase  up  to  18  percent 
because  the  Offsite  Dose  Calculation 
Manual  conservatively  adjusts  offsite 
dose  to  power  generation  level.  Because 
sky  shine  is  the  dominant  contributor  to 
total  offsite  dose,  the  calculated  total 
offsite  dose,  based  on  calculations  from 
the  Offsite  Dose  Calculation  Manual, 
will  increase  up  to  18  percent.  Actual 
offsite  dose  from  sky  shine  is  not 
expected  to  increase  significantlv 
because  the  decreased  transit  time  is 
expected  to  result  in  a  minimal  change 
in  concentration  through  reduced  decay 
time  and  because  expected  activity 
concentration  in  the  steam  will  remain 
constant  due  to  the  dilution  effect  of  a 
19  percent  increase  in  steaming  rate. 
The  expected  dose  at  the  EPU 
conditions  would  remain  below  the 
limits  of  10  CFR  part  50.  Appendix  1.  10 
CFR  part  20.  and  40  CFR  part  190 
standards. 

The  EPU  would  not  create  new  or 
different  sources  of  an  offsite  dose  from 
QCNPS  operation,  and  radiation  levels 
under  the  proposed  EPU  conditions 
would  be  within  the  regulator.-  limits. 
The  staff  concludes  that  the  estimated 
offsite  doses  under  the  EPU  conditions 
would  meet  the  design  objectives 
specified  by  10  CFR  Part  50,  Appendix 
I.  and  be  within  the  limits  of  10  CFR 
part  20. 

Accident  Analysis  Impacts 

The  staff  reviewed  the  assumptions, 
inputs,  and  methods  used  by  Exelon  to 
assess  the  radiological  impacts  of  the 
proposed  EPU  at  QCNPS.  In  doing  this 
review,  the  staff  relied  upon  information 
placed  on  the  docket  by  Exelon.  staff 
experience  in  doing  similar  reviews, 
and  the  staff-accepted  licensing  topical 
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reports  NEDC-32424P-A  (Proprietan). 
"Generic  Guidelines  for  General  Electric 
Boiling  Water  Reactor  (BWRj  Extended 
EPU."  Februar\-  1999  (known  as 
ELTRl).  and  NEDC-32523P-A 
(Proprietary).   'Generic  Evaluation  of 
General  Electric  Boiling  VVater  Reactor 
Extended  EPU."  February  2000  (known 
as  ELTR2)  The  staff  finds  that  Exelon 
used  analysis  methods  and  assumptions 
consistent  with  the  conservative 
guidance  of  ELTRl  and  ELTR2.  The  staff 
compared  the  doses  estimated  by  Exelon 
to  the  applicable  criteria.  The  staff  finds, 
with  reasonable  assurance,  that  the 
licensee's  estimates  of  the  exclusion 
area  boundary-  (EAB).  low-population 
zone  (LPZ).  and  control  room  doses  will 
continue  to  compiv  with  10  CFR  part 
100  and  10  CFR  part  50.  Appendix  A, 
GDC-19,  as  clarified  in  NUREG-0800. 
sections  6.4  and  15.  Therefore.  QCNPS 
operation  at  the  proposed  EPU  rated 
thermal  power  is  acceptable  with  regard 
to  the  radiological  consequences  of 
postulated  design  basis  accidents. 

Fuel  Cycle  and  Transportation  Impacts 

The  environmental  impact  of  the 
uranium  fuel  cycle  has  been  genencallv 
evaluated  by  the  staff  for  a  1000  NfWe 
reference  reactor  and  is  described  m 
Table  S-3  of  10  CFR  51.51 .  The  QCNPS 
reactors  are  proposed  to  operate  at  912 
MWe  after  the  implementation  of  the 
EPU  and  Table  S-3  reasonably  bounds 
the  environmental  impacts  of  the 
uranium  fuel  cycle  for  each  QCNPS 
reactor.  The  radiological  effects 
presented  in  Table  S-3  are  small  and 
would  not  be  expected  to  change  due  to 
the  implementation  of  the  EPU. 

The  environmental  impacts  of  the 
transportation  of  nuclear  fuel  and 
wastes  are  described  bv  Table  S-4  of  10 
CFR  51.52  The  table  lists  heat  and 
weight  per  irradiated  fuel  cask  in 
transit,  traffic  density-,  and  individual 
and  cumulative  dose  to  workers  and  the 
general  population  under  normal 
circumstances.  The  regulations  require 
that  environmental  reports  contain 
either  (a)  a  statement  that  the  reactor 
meets  specified  criteria,  in  which  case 
its  environmental  effects  would  be 
bounded  by  Table  S-4:  or  (b)  further 
analysis  of  the  environmental  effects  of 
transportation  of  fuel  and  waste  to  and 
from  the  reactor  site. 

An  NRC  assessment  (53  FR  30355. 
dated  August  11.  1988.  as  corrected  by 
53  FR  32322.  dated  August  24.  1988) ' 
evaluated  the  applicability  of  Tables  S- 
3  and  S— 4  to  higher  burnup  cycles  and 
concluded  that  there  would  be  no 
significant  change  in  environmental 
impacts  for  fuel  cycles  with  uranium 
enrichments  up  to  5  weight  percent 
uranium-235  and  burnups  less  than 


60,000  megawatt-day  per  metric  ton  of 

uranium  (MWd/MTU)  from  the 
parameters  evaluated  in  Tables  S-3  and 
S-4.  Because  the  fuel  enrichment  for  the 
EPU  would  not  exceed  5  weight  percent 
uranium-235  and  the  rod  average 
discharge  exposure  would  not  exceed 
60.000  MW^d/MTU.  the  environmental 
impacts  of  the  proposed  EPU  at  QCNTS 
would  remain  bounded  bv  these 
conclusions  and  would  not  be 
significant. 

Summary 

The  proposed  EPU  would  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  would  not 
introduce  new  radiological  release 
pathways,  would  not  result  in  a 
significant  increase  in  occupational  or 
public  radiation  exposures,  and  would 
not  result  in  significant  additional  fuel 
cycle  environmental  impacts. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action.  Table  2 
summarizes  the  radiological 
environmental  impacts  of  the  EPU  at 
QCNPS 

Table     2.— Summary     of     Radio- 
logical   Environmental    Impacts 

OF  THE  EPU  AT  QCNPS 


Impacts 


Impacts  of  the  EPU  at 
QCNPS 


Radiological 
Waste 
Stream  Im- 
Dacts 


Dose  Impacts 


Accident  Anal- 
ysis Impacts 


The  gaseous  'adioactive  re- 
lease volume  would  in- 
crease proportionally  with 
the  power  increase  The 
liquid  radioactive  release 
volume  IS  not  expected  to 
increase  however  activity 
levels  would  increase  pro- 
portionally with  the  power 
increase  Solid  radioactive 
waste  will  increase  ap- 
proximately 8  percent  Re- 
leases would  be  within 
regulatory  limits 

In-plant  radiation  levels 
would  increase  by  18  per- 
cent and  dose  would  t>e 
maintained  ALARA  Ottsite 
dose  from  liquid  and  gas- 
ecus  effluents  may  in- 
crease up  to  18  percent 
Calculated  dose  from  sky 
shine  will  ncrease  up  to 
18  percent    In-plant  and 
offsite  dose  would  remain 
within  the  regulatory  limits 

No  Significant  increase  m 
probability  or  con- 
sequences of  accident 
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Table  2.— Summary  of  Radio- 
logical Environmental  Impacts 
OF  THE  EPU  AT  QCNPS— Contin- 
ued 


Impacts 


Impacts  of  the  EPU  at 
QCNPS 


Fuel  Cycle  and 
Transpor- 
tation Im- 
pacts 


No  significant  increase  Im- 
pacts would  remain  with 
the  conclusions  of  Table 
S-3  and  S-4  of  10CFR 
Part  51 


Emironmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e..  "the  no-action" 
alternative).  Denial  of  the  application 
would  result  in  ao  change  in  current 
environmental  impacts  in  the  QCNPS 
vicinity;  however,  other  generating 
facilities  using  nuclear  or  other 
alternative  energy  sources,  such  as  coal 
or  gas.  would  be  built  in  order  to  supply 
generating  capacity  and  power  needs. 
Construction  and  operation  of  a  coal 
plant  would  create  impacts  to  air 
quality,  land  use  and  waste 
management.  Construction  and 
operation  of  a  gas  plant  would  also 
impact  air  quality  and  land  use. 
Implementation  of  the  EPl'  would  have 
less  of  an  impac  t  on  the  environment 
than  the  construction  and  operation  of 
a  new  generating  facility  and  does  not 
involve  new  environmental  impacts  that 
are  significantly  different  from  those 
presented  in  the  FES.  Therefore,  the 
staff  concludes  that  increasing  QCNPS 
capacity  is  an  acceptable  option  for 
increasing  power  supply  Furthermore, 
unlike  fossil  fuel  plants,  QCNPS  does 
not  routinely  emit  sulfur  dioxide, 
nitrogen  oxides,  carbon  dioxide,  or 
other  atmospheric  pollutants  that 
contribute  to  greenhouse  gases  or  acid 
rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in  the  QCNPS 
FES.  dated  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  9.  2001.  prior  to  issuance 
of  this  environmental  assessment,  the 
staff  consulted  with  the  Illinois  State 
official.  Frank  Niziolek.  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  tlie 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees 
application  dated  December  27,  2000,  as 
supplemented  by  letters  dated  February' 
12.  April  6  and  13,  May  3,  18.  and  29, 
lune  5,  7,  and  15,  luly  6  and  23.  August 
7,  8,  9,  13  (two  letters).  14  {two  letters). 
29,  and  31  (two  letters),  September  5 
(two  letters),  14.  19,  25.  26.  and  27  (two 
letters),  and  November  2,  2001  (two 
letters).  Documents  may  be  examined 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room,  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library-  component  on  the  NRC  Web 
site,  http:// MTvw.nrc  gov  (the  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209.  or  301-415- 
4737,  or  by  e-mail  at  pdr@nrc.gov 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November  2001 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Acting  Chief.  Section  2.  Project  Directorate 
III,  Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Exelon  Generation  Company,  LLC; 
Dresden  Nuclear  Power  Station,  Units 
2  and  3  Draft  Environmental 
Assessment  and  Finding  of  No 
Significant  impact  Related  to  a 
Proposed  License  Amendn>ent  To 
Increase  the  Maximum  Thermal  Power 
Level 

agency:  U.S.  Nuclear  Regulatory 

Commission  (NRC). 

ACTtON:  Notice  of  opportunity  for  public 

comment. 

SUMMARY:  The  NRC  has  prepared  a  draft 
environmental  assessment  (EA)  in 
connection  with  its  evaluation  of  a 
request  by  Exelon  Generation  Company. 


LLC  (Exelon,  the  licensee)  for  a  license 
amendment  to  increase  the  maximum 
thermal  power  level  at  Dresden  Nuclear 
Power  Station.  Units  2  and  3  (DNPS). 
from  2527  megawatts  thermal  (MWt)  to 
2957  MWt.  This  represents  a  power 
increase  of  approximately  1 7  percent  for 
DNPS.  As  stated  in  the  NRC  staffs 
Februarv'  8,  1996,  position  paper  on  the 
Boiling-Water  Reactor  Extended  Power 
Uprate  Program,  the  staff  has  the  option 
of  preparing  an  environmental  impact 
statement  if  it  believes  a  power  uprate 
will  have  a  significant  impact.  The  staff 
did  not  identify  a  significant  impact 
from  the  licensee's  proposed  extended 
power  uprate  at  DNPS;  therefore,  the 
NRC  staff  is  documenting  its 
environmental  review  in  an  EA.  Also  in 
accordance  with  the  February  8.  1996, 
staff  position  paper,  the  draft  EA  and 
finding  of  no  significant  impact  is  being 
published  in  the  Federal  Register  with 
a  30-day  public  comment  period. 
DATES:  The  comment  period  expires 
December  17,  2001.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  of 
comments  received  on  or  before 
December  17,  2001. 
ADDRESSES:  Submit  written  comments 
to  Chief.  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulator^ 
Commission,  Mail  Stop  T-6  D69, 
Washington.  DC  20555-0001.  Written 
comments  mav  also  be  delivered  to 
11545  Rockville  Pike.  Rockville, 
Maryland  20852.  from  7:45  a.m.  to  4:15 
p.m.  on  Federal  workdays.  Copies  of 
written  comments  received  will  be 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  (PERR) 
link  {http://\%-H-H:nrc.gov/\RC/ ADAMS/ 
index. htmf)  on  the  NRC  homepage  or  at 
the  NRC  Public  Document  Room  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  or  301-415-4737. 
or  by  e-mail  at  pdr@nrc.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
I^wrence  Rossback,  Office  of  Nuclear 
Reactor  Regulation,  at  Mail  Stop  0-7 
D3.  U.S.  Nuclear  Regulatorv- 
Commission.  Washington.  DC  20555- 
0001,  by  telephone  at  (301)  415-2863.  or 
by  e-mail  at  /v*T@nrc.gov 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Nuclear  Regulator^'  Commission  (NRC) 
is  considering  issuance  of  an 
amendment  to  Facilitv  Operating 
Licenses  Nos.  DPR-19  and  DPR-25. 
issued  to  Exelon  for  the  operation  of  the 


Dresden  Nuclear  Power  Station,  Units  2 
and  3  (DNTS).  located  on  the  Illinois 
River  in  Grundy  County.  Illinois. 
Therefore,  as  required  by  10  CFR  51.21. 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
Exelon.  the  operator  of  DNPS.  to 
increase  its  electrical  generating 
capacity  at  DNPS  by  raising  the 
maximum  reactor  core  power  level  from 
2527  MWt  to  2957  MWt.  This  change  is 
approximately  1 7  percent  above  the 
current  licensed  maximum  power  level 
for  DNPS.  The  change  is  considered  an 
extended  power  uprate  (EPU)  because  it 
would  raise  the  reactor  core  power  level 
more  than  7  percent  above  the  onginal 
licensed  maximum  power  level.  DNPS 
has  not  submitted  a  previous  pow  er 
uprate  application.  A  power  uprate 
increases  the  heat  output  of  the  reactor 
to  support  increased  turbine  inlet  steam 
flow  requirements  and  increases  the 
heat  dissipated  by  the  condenser  to 
support  increased  turbine  exhaust  steam 
flow  requirements. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  December  27.  2000. 
and  supplemental  information  dated 
Februan,'  12.  April  6  and  13.  May  3.18. 
and  29.  June  5.  7.  and  15.  July  6  and  23, 
August  7.  8.  9.  13  (two  letters).  14  (two 
letters).  29.  and  31  (two  letters). 
September  5  (two  letters).  14.  19.  25.  26, 
and  27  (two  letters),  and  November  2. 
2001  (two  letters).  The  original 
amendment  request  was  submitted  bv 
Commonwealth  Edison  Company 
(ComEd).  the  former  licensee.  ComEd 
subsequently  transferred  the  licenses  to 
Exelon  Generation  Company.  LLC 
(Exelon,  the  licensee)  By  letter  dated 
Februar>-  7,  2001 ,  Exelon  informed  the 
NRC  that  it  assumed  responsibilitv  for 
all  pending  NRC  actions  that  were 
requested  by  ComEd. 

The  Need  for  the  Proposed  Action 

Exelon  evaluated  its  resource  needs 
for  the  period  2000-2014  and  forecast  a 
28-percent  increase  in  electrical  demand 
by  2014  within  its  Illinois  ser\ice  area. 
The  proposed  EPU  would  provide 
approximately  0.66  percent  additional 
generating  capacity  per  unit  at  DNPS. 
Exelon  stated  that  in  order  to  stay 
competitive,  it  must  be  able  to  fulfill  not 
only  customer  power  demands,  but  is 
also  must  sell  power  to  other  providers. 
In  Illinois,  approximately  40  gas  turbine 
plants  of  various  sizes  are  proposed  to 
be  built.  The  proposed  additional 
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generating  capacity  at  DNPS  would 
eliminate  the  need  to  build 
approximately  two  lOQ-MWe  gas 
turbines. 

Environmental  Impacts  of  the  Proposed 
Action 

At  the  time  of  the  issuance  of  the 
operating  licenses  for  DNPS.  the  NRC 
staff  noted  that  any  activity  authorized 
by  the  licenses  would  be  encompassed 
by  the  overall  action  evaluated  in  the 
Final  Environmental  Statement  (FES) 
for  the  operation  of  DNPS.  which  was 
issued  in  November  1973.  The  original 
operating  licenses  for  DNPS  allowed  a 
maximum  reactor  power  level  of  2527 
MWt.  On  December  27.  2000.  Exelol 
submitted  a  supplement  to  its 
Environmental  Report  supporting  the 
proposed  EPU  and  provided  a  summary 
of  its  conclusions  concerning  the 
environmental  impacts  of  the  EPU  at 
DNTS.  Based  on  the  staffs  independent 
analyses  and  the  evaluation  performed 
by  the  licen.see.  the  staff  concludes  that 
the  environmental  impacts  of  the  EPU 
are  bounded  by  the  environmental 
impacts  previously  evaluated  in  the 
FES.  because  the  EPU  would  involve  no 
e.xtensive  changes  to  plant  systems  that 
directly  or  indirectly  interface  with  the 
environment.  .Additionally,  no  changes 
to  any  State  permit  limits  would  be 
necessary.  This  environmental 
assessment  first  discusses  the  non- 
radiological  and  then  the  radiological 
environmental  impacts  of  the  proposed 
EPU  at  DNPS 

Non>Radiological  Impacts  at  DNTS 

The  following  is  the  NRC  staffs 
evaluation  of  the  non-radiological 
environmental  impacts  of  the  proposed 
EPU  on  land  use.  water  use.  waste 
discharges,  terrestrial  and  aquatic  biota, 
transmission  facilities,  and  social  and 
economic  conditions  at  DNTS 

Land  i'se  Impacts 

The  proposed  EPU  at  DNPS  would 
result  in  some  modifications  to  current 
land  use  at  DNPS.  due  to  the  proposed 
addition  of  6-8  new  cooling  tower  cells. 
The  proposed  addition  of  new- 
mechanical  draft  cooling  tower  cells  to 
the  existing  48  cells  would  handle  the 
additional  heat  load  resulting  from  the 
EPU  The  additional  cooling  tower  cells 
would  require  approximately  0.5  acres 
of  land  for  siting.  Accessing  roads  and 
pipe  bridge  installations.  necessar>'  to 
support  the  proposed  cooling  tower 
cells,  might  cause  additional  land 
disturbances;  however,  the  new  cells 
would  be  in  an  area  that  has  been 
previously  disturbed.  The  construction 
impacts  would  be  temporary.  Due  to  the 
small  area  (0.5  acres)  disturbed,  and  the 


fact  that  the  are  has  been  previously 
disturbed,  impacts  to  terrestrial  biota 
will  be  minimal.  Based  on  a  previous 
archaeological  and  histor\  sun.'ey.  the 
licensee  has  determined  that  the 
proposed  cooling  tower  cells  would  not 
disturb  lands  with  historic  or 
archaeological  significance.  There 
would  be  minor  changes  to  visual  and 
aesthetic  resources;  however,  the 
proposed  cooling  tower  cells  would  not 
be  visible  from  any  major  highwav  or 
block  the  view  of  any  historic  site  or 
picture  scape.  The  cooling  tower  cells 
would  be  built  in  accordance  with  the 
appropriate  safety  standards  and  anv 
deviation  from  the  standards  would  be 
e\  aluated  in  the  staffs  safety  evaluation 
report 

Apart  from  the  proposed  change 
detailed  above,  the  licensee  indicated 
that  it  has  no  plans  to  construct  new 
facilities  or  alter  the  land  around 
existing  facilities,  including  buildings, 
access  roads,  parking  facilities,  laydowu 
areas,  or  onsite  transmission  amd 
distribution  equipment,  including 
power  line  rights-of-way.  in  conjunction 
with  the  uprate  or  operation  after 
uprate.  The  EPU  would  not  significanUy 
affect  the  storage  of  materials,  including 
chemicals,  fuels,  and  other  materials 
stored  above  or  under  the  ground. 
Therefore,  the  staffs  conclusions  in  the 
FES  on  land  use  would  remain  valid 
under  the  proposed  EPU  conditions. 

Water  Use  Impacts 

The  steam  produced  by  the  DNPS 
turbines  is  condensed  in  the 
condensers,  demineralized.  and 
pumped  back  to  the  reactor  vessel. 
Cooling  water  used  in  the  condensers  is 
pumped  from  the  Kankakee  and  Des 
Plaines  Rivers  and  does  not  come  in 
contact  with  the  steam  from  the 
turbines.  The  original  design  called  for 
a  once-through  cooling  water  svstem  in 
which  all  the  heated  water  used  in  the 
condensers  was  returned  to  the  Illinois 
River  downstream  of  the  intake.  A 
number  of  configuration  changes  have 
been  made  in  the  cooling  svstem  at 
DNTS  since  the  onginal  design  These 
include  the  construction  of  a  cooling 
pond  and  associated  cooling  canals. 
installation  of  spray  modules  in  the 
cooling  canals,  installation  of  temporan. 
mechanical  draft  cooling  towers,  and 
the  construction  of  mechanical  draft 
cooling  towers 

DNTS  operates  in  the  indirect  open- 
cycle  mode  from  lune  15  through 
September  30.  In  this  operating  mode,  a 
maximum  of  940.000  gallons  per  minute 
(gpm)  may  be  withdrawn  from  the 
kankakee  and  Des  Plaines  Rivers  for 
condenser  cooling  water  After  the  water 
circulates  through  the  condensers,  the 
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water  is  discharged  into  a  2-mile-long 
cooling  canal,  called  the  hot  canal.  As 
water  travels  through  the  hot  canal,  it 
mav  be  withdrawn  and  circulated 
through  a  bank  of  36  mechanical  draft 
cooling  tower  cells  and  then  discharged 
hack  into  the  hot  canal  at  a  lower 
temperature.  The  cooling  towers 
operate,  as  needed,  to  maintain  water 
temperatures  within  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  limits  and  have  a 
maximum  water  withdrawal  capacitv  of 
630.000  gpm.  From  the  hot  canal,  a  lift 
station  pumps  the  water  into  a  1275- 
acre  cooling  pond.  The  cooling  pond 
consists  of  5  areas  through  which  the 
water  is  circulated  for  approximately  2.5 
days.  After  circulating  through  the 
cooling  pond,  the  water  is  discharged 
via  a  spillway  into  another  2-mile-long 
canal,  called  the  cold  canal.  The  water 
ina\  then  be  circulated  through  a  bank 
(if  12  mechanical  draft  cooling  tower 
cells  at  a  maximum  rate  of 
approximately  213.000  gpm.  as  needed, 
to  maintain  water  temperature  within 
the  NPDES  permit  limits.  The  water  is 
returned  to  the  cold  canal  at  a  lower 
temperature  and  the  water  is  then 
discharged  to  the  Illinois  River. 

DNPS  normallv  operates  in  the 
closed-cycle  mode  from  October  1  to 
lune  14.  Typically,  the  mechanical  draft 
cooling  tov/er  cells  are  utilized  during 
this  period.  Water  is  drawn  into  th*^ 
intake  structure,  circulated  through  the 
condensers  for  Units  2  and  3.  pas.sed 
through  the  hot  canal,  the  cooling  pond, 
the  cold  canal,  then  routed  back  to  the 
intake  structure  via  the  flow  regulating 
station  gates.  A  small  amount  of 
condenser  cooling  water  (70.000  gpm)  is 
withdrawn  from  the  Kankakee  and  Des 
Plaines  Ri\ers  to  make  up  evaporative 
iind  seepage  losses  in  the  cooling  pond, 
.additionally,  approximately  50.000 
gpm  of  the  cooling  water  is  permitted  to 
hf  discharged  to  the  Illinois  River  to 
prt'\  ent  an  incre.ise  in  the  dissolved 
solids  concentrations  in  the  cooling 
pond. 

DNPS  has  approval  from  the  Grundy 
Clounty  Emergency  Management  Agency 
to  operate  a  de-icing  project  on  the 
Kankakee  River  using  heated  water  from 
the  DNPS  cooling  pond.  Heated  water 
from  the  cooling  pond  is  transported 
thriuigh  a  permanent  pipe  by  siphon  to 
thr  Kankakee  River,  where  it  is  used  to 
prevent  river  ice  from  damaging  docks 
and  other  structures. 

The  Staff  evaluated  surface  water  use 
and  groundwater  use  as  environmental 
impacts  of  water  usage  at  DNPS.  The 
licensee  stated  that  the  surface  water 
intake  amounts  would  not  be  changed 
by  the  proposed  EP\     The  licensee  also 
stated  that  it  would  not  seek  to  change 


permit  requirements  for  thermal  or  flow 
limits  or  conditions  for  the  proposed 
EPU.  Therefore,  the  staffs  conclusions 
in  the  FES  on  water  use  would  remain 
valid  under  the  proposed  EPU 
conditions. 

Groundwater  is  withdrawn  from  two 
wells  at  DNPS  and  is  used  for  domestic 
and  industrial  purposes.  Groundwater  is 
not  used  for  condenser  cooling.  The 
proposed  EPU  would  not  affect  the 
groundwater  use  at  DNPS;  therefore,  the 
staffs  conclusions  in  the  FES  on 
groundwater  would  remain  valid  under 
the  proposed  EPU  conditions. 

Discharge  Impacts 

The  staff  evaluated  environmental 
impacts  such  as  cooling  tower 
emissions,  drift,  icing,  fog.  noise, 
chemical  and  wastewater  discharge, 
cold  shock  to  an  aquatic  biota,  and  air 
emissions. 

Cooling  Tower  Emission.  Drift.  Icing. 
Fog,  and  Noise 

Environmental  impacts  such  as  air 
quality,  fogging,  icing,  cooling  tower 
drift,  and  noise  could  result  from  the 
increased  heat  load  on  the  cooling 
towers  under  the  EPU  conditions.  The 
FES  did  not  include  a  discussion  of 
cooling  towers,  but  did  discuss  98  spray 
modules,  which  are  no  longer  operated, 
in  the  cooling  canal.  The  staff 
concluded  in  the  FES  that  the  operation 
of  the  DNPS  cooling  s\  stem  was  not 
harmful  tc  the  surrounding 
environment.  No  substantial  changes 
from  the  conditions  reported  in  the  FES 
are  anticipated. 

The  cooling  tower  cells  are  regulated 
by  the  Illinois  Environmental  Protection 
Agency  (lEPA)  through  a  Federally 
Enforceable  State  Operating  Permit 
(FESOP).  The  cooling  towers  emit 
particulate  matter  with  a  diameter  of  10 
microns  or  less  (PMio)  in  the  form  of 
drift  with  river  water  sediment 
entrained  in  the  droplets.  The  existing 
48  cooling  tower  cells  have  a  potential 
to  emit  67.2  tons  of  PMio  per  year.  Eight 
additional  cooling  tower  cells  could 
potentially  emit  an  additional  11.2  tons 
of  PM  I,,  pt!r  year,  resulting  in  a  total 
discharge  of  78.4  tons  of  PMki  per  year. 
DNPS  is  in  an  attainment  area  for  PMm 
in  which  the  major  source  threshold  is 
100  tons  per  year.  The  total  emissions 
from  DNPS  under  the  EPU  conditions 
would  be  below  the  major  threshold  for 
PMiii-  Emissions  from  all  other  sources 
governed  by  the  FESOP  are  expected  to 
remain  the  same. 

The  licensee  stated  that  removal  of 
the  98  spray  modules  mitigated  some 
icing  effects  and  that  the  cooling  tower 
cells  currently  in  operation  at  DNPS 
were  sited  in  their  present  locations  to 


reduce  potential  fogging  impacts  on 
local  roads.  The  cooling  towers 
minimize  drift  and  maximize  efficiency 
by  limiting  the  loss  of  water  droplets 
from  the  cells  to  not  more  than  0.008 
percent  of  the  circulating  water  flow, 
corresponding  to  a  drift  factor  of 
0.00008.  Fog  typically  forms  in  the  cold 
season  when  the  cooling  tower  cells  are 
not  likely  to  be  in  operation.  The 
proposed  EPU  would  increase  the 
temperature  of  the  water  in  the  hot 
canal  by  approximately  4.2  degrees 
Fahrenheit  (°F).  The  proposed 
temperatures  increase  would  not  cause 
an  observ'able  increase  in  the  intensity 
of  fog.  but  because  the  EPU  increases 
the  temperature  differential  between  the 
cooling  water  and  ambient  air.  fog  may 
form  at  slightly  higher  ambient  air 
temperatures.  However,  the  impacts 
from  fogging,  icing,  and  cooling  tower 
drift  from  the  proposed  EPU  would  be 
bounded  bv  the  conclusions  of  the  FES. 

As  staled  previously,  the  cooling 
system  discussed  in  the  FES  did  not 
have  cooling  towers  cells,  but  the  FES 
did  include  an  analysis  of  elevated 
noise  levels  from  the  presently  inactive 
98  spray  modules.  Operation  of  the  new 
cooling  tower  cells  under  the  proposed 
EPU  conditions  and  the  potential 
extended  of  the  existing  cooling  towers 
would  result  in  intermittent  increases  in 
noise  levels  during  periods  of  high 
ambient  air  temperatures.  The  licensee 
stated  that  noise  from  the  cooling  tower 
operations  would  be  in  compliance  with 
the  applicable  noise  requirements.  The 
EPU  would  not  be  expected  to 
significantly  raise  the  noise  levels  above 
the  levels  assumed  in  the  FES;  therefore, 
the  staffs  conclusions  in  the  FES  on 
noise  impacts  would  remain  valid  under 
the  EPU  conditions. 

Surface  Water  and  Wastewater 
Discharge 

Surface  water  and  wastewater 
discharge  is  regulated  bv  the  State  of 
Illinois.  The  NPDES  permit  for  DNPS 
covers  the  following  discharges; 

1.  Unit  1  housing  service  water 
(inactive) 

2.  Unit  1  intake  screen  backwash 
(inactive) 

3.  Cooling  pond  blowdown 

4.  Unit  2  and  3  intake  screen  backwash 

5.  Wastewater  treatment  system  effluent 

6.  Radiological  waste  treatment  system 
effluent 

7.  Demineralizer  regonerant  waste 

8.  Northwest  material  access  runoff 

9.  Sewage  treatment  plant  effluent 

10.  Cooling  pond  discharge 

11.  .Southeast  area  runoff 
12  Northeast  area  runoff 

All  of  the  discharges  are  to  the  Illinois 
River  except  for  the  sewage  treatment 
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plant  effluent,  cooling  pond  discharge. 
Southeast  area  runoff,  and  Northeast 
area  runoff,  which  discharge  to  the 
Kankakee  River.  As  stated  previously, 
DNPS  must  operate  in  closed-cycle 
mode  from  October  1  to  June  15  and 
may  operate  in  indirect  open-cvcle 
mode  from  June  15  through  September 
30.  During  the  indirect  open-cycle 
operation,  the  NPDES  permit  limits  the 
temperature  of  the  discharges  not  to 
exceed  90"  F  more  than  10  percent  of  the 
time  and  is  not  permitted  to  exceed 
93°F.  DNPS  may  also  operate  in 
accordance  with  the  DNPS  Variable 
Blowdown  Plan,  as  governed  by  the 
original  July  6.  1977.  Thermal  ' 
Compliance  Plan  calculations,  from 
June  1  to  June  15,  as  deemed  necessarv' 
by  management.  Under  the  DNPS 
Variable  Blowdown  Plan,  cooling  water 
from  the  condenser  must  be  circulated 
through  the  cooling  system  before  being 
discharged  to  the  Illinois  River.  DNTS  is 
allowed  to  discharge  augmented 
blowdown  at  rates  between  111  cubic 
feet  per  second  (cfs)  and  1115  cfs. 
Discharge  flow  rates  are  varied  to 
prevent  power  deratings,  which  can  be 
caused  by  heated  cooling  water 
recirculating  to  the  condensers. 
Operation  of  the  cooling  towers  is 
implicitly  covered  by  the  thermal 
requirements  of  Special  Condition  4  of 
the  NPDES  permit. 

Special  Condition  7  of  the  NPDES 
permit  states  that  DNPS  has  complied 
with  35  Illinois  Administrative  Code, 
subpart  B.  "General  Use  Water  Quality 
Standards."  section  302.211(f). 
"Temperature."  and  section  316(a)  of 
the  Clean  Water  Act  in  demonstrating 
that  tlie  thermal  discharge  from  the 
station  has  not  caused,  and  cannot 
cause,  and  cannot  be  reasonably 
expected  to  cause,  significant  ecological 
damage  to  the  receiving  water  The 
special  condition  further  states  that  no 
additional  monitoring  or  modification  is 
required  for  re-issuance  of  the  NTDES 
permit. 

DNPS  monitors  wastewater  streams, 
as  required  by  the  NPDES  permit,  and 
only  uses  approved  chemicals  for 
conditioning  water  to  prevent  scaling, 
corrosion,  and  biofouling.  The  current 
NPDES  permit  limits  discharge  of 
chlorine  to  the  receiving  waters.  The 
licensee  may  also  use  a  dispersant  to 
limit  fouling  of  the  cooling  tow  er  fill. 
Exelon  is  not  seeking  to  change  the 
NPDES  permit  requirements  for  thermal 
or  flow  conditions,  flow  rates,  or  water 
sources,  of  for  chemical  or  thermal 
discharges  and  would  be  subject  to 
existing  NPDES  requirements.  Instead, 
additional  cooling  tower  cells  would  be 
installed  to  assure  compliance  with 
current  thermal  limits  without  derating 


the  units  during  the  summer  The  use  of 
chemicals  and  their  subsequent 
discharge  to  the  environment  would  not 
be  expected  to  change  significantly  as  a 
result  of  the  proposed  EPU. 
Furthermore,  discharges  to  receiving 
waters  from  plant  operation  will  be  in 
compliance  with  NPDES  permit 
requirements. 

Cold  Shock 

Cold  shock  to  aquatic  biota  occurs 
when  the  warm  water  discharge  from  a 
plant  abruptly  stops  because  of  an 
unplanned  shutdown,  resulting  in  a 
temperature  drop  of  the  river  water  and 
a  possible  adverse  impact  on  aquatic 
biota.  The  probability  of  an  unplanned 
shutdown  is  independent  of  the  EPU. 
The  FES  stated  that  cold  kill  (cold 
shock)  of  fish  is  not  expected  from  the 
shutdown  of  DNPS  during  the  winter 
because  of  the  large  heat  sink  in  the 
coohng  lake.  Additionally,  the  licensee 
is  not  proposing  to  change  permit  levels 
to  river  water.  Therefore,  the  risk  of  an 
aquatic  biota  being  killed  by  cold  shock 
would  be  bounded  by  the  conclusions 
in  the  FES. 

Terrestrial  Biota  Impacts 

A  study  performed  during  the  first 
years  of  indirect  open-cycle  operation 
found  no  adverse  impacts  on  waterfowl 
or  wildlife.  The  FES  stated  that  the 
DNTS  cooling  pond  provides  additional 
foraging  and  resting  area  for  waterfowl 
and  provides  nesting  grounds  in  an  area 
of  the  State  where  natural  lakes  are  less 
abundant.  Implementation  of  the 
proposed  EPU  would  not  alter  these 
conditions. 

The  licensee  stated  that  no  known 
threatened  or  endangered  species  live 
within  the  construction  area  of  the 
proposed  cooling  tower  cells  The 
species.  Meads  milkweed  lAsciepias 
meadii).  lakeside  daisy  [Hymenopsis 
herbacea).  leaf\-  prairie  clover  [Dalea 
foliosa).  eastern  prairie  fringed  orchid 
[Platanthaera  leucophaea).  Hines 
emerald  dragonfly  [Somatochlora 
hineana).  bald  eagle  (Haliaeetus 
leucocephalus).  and  Indiana  bat  [Myotis 
sodalis]  are  Federally-listed  as 
threatened  or  endangered  species  and 
have  been  identified  in  Grundy  and  Will 
counties.  The  operation  of  the  current 
48  mechanical  draft  cooling  towers  have 
had  no  obser\ed  detrimental  impact  on 
the  terrestrial  community  The  licensee 
stated  that  the  additional  6-8  cooling 
tower  cells  would  not  be  expected  to 
impact  this  resource. 

Therefore,  the  staffs  conclusions  in 
the  FES  on  terrestrial  ecology,  including 
endangered  and  threatened  plant  or 
animal  species,  remain  valid  under  the 
proposed  EPU  conditions. 


Aquatic  Biota  Impacts 

The  ecology  of  the  area  surrounding 
the  DNTS  cooling  pond  and  the  intake 
and  discharge  structures  has  been 
studied  extensively  since  the  late  1960s 
Studies  of  the  lower  trophic  levels 
(phxtoplankton.  zooplankton, 
periphyton,  and  benthic  invertebrates), 
and  the  fish  community,  indicated  that 
operation  of  the  DNPS  has  not  had  a 
measurable  detrimental  impact  on  the 
ecologv  of  the  Illinois  River  system. 
Sur\'eys  of  the  fish  community  in  the 
vicinity  of  the  DNTS  have  been 
conducted  annually  since  1971   These 
studies  have  monitored  the  fish 
population  near  the  confluence  of  the 
Kankakee  and  Des  Plaines  Rivers  and  in 
the  waters  directly  behind  the  Dresden 
Island  Lock  and  Dam.  called  the 
Dresden  Island  Pool.  The  Dresden 
Island  Pool  area  includes  sampling 
stations  near  the  intake  and  discharge 
areas  of  DNTS  These  studies  have 
concluded  that  the  fish  communitv  in 
the  area  of  DNTS  has  improved  since 
the  study  began.  The  number  of  species 
collected  by  the  various  collection 
methods  increased  from  the  1970s 
through  the  early  to  mid-1980.s  and 
leveled  off  in  the  early  1990.s  The 
increase  in  species  numbers  that 
occurred  during  the  1980s  was 
primarily  the  result  of  improvements  in 
water  quality  due  to  the  implementation 
of  the  Clean  Water  Act.  most  notably, 
the  removal  of  sewage  discharge  from 
the  city  of  Chicago. 

The  licensee  conducted  impingement 
sampling  at  the  traveling  intake  screens 
at  DNPS  from  1977  to  1997.  The  study 
concluded  that  the  number  of  fish 
impinged  at  DNPS  was  low  and  that  the 
fish  in  the  adjacent  river  svstem  were 
not  being  adversely  impacted  by  DNTS 
operations.  In  April  1987.  the  Illinois 
Department  of  Conser\'ation  agreed  to 
eliminate  impingement  sampling  from 
the  DNPS  Aquatic  Monitoring  Program 
No  Federally-listed  fish  or  aquatic  plant 
species  has  been  collected  in  the 
vicinity  of  DNTS  However,  three 
Illinois  endangered  or  threatened  listed 
species,  the  pallid  shiner  {Sotropis 
amnts].  the  greater  redhorse 
{Moxostoma  valenciennesi],  and  the 
river  redhorse  {Moxostoma  cahnatum], 
have  been  collected  near  DNTS.  The 
pallid  shiner  has  only  been  collected 
downstream  of  Dresden  Island  Lock  and 
Dam  and  both  redhorse  species  prefer  a 
more  complex  channel  substrate  than  is 
found  near  D.NTS. 

The  licensee  submitted  information 
on  the  DNTS  intake  structure  t(j  the 
lEPA  pursuant  to  section  316(b)  of  Clean 
Water  Act.  lEP.^  determined  that 
additional  monitoring  was  not  required. 
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but  further  monitoring  might  be 
necessan-  at  the  time  of  any 
modification  or  re-issuance  of  the 
NPDES  permit.  Impacts  on  an  aquatic 
biota  from  the  proposed  EPU  conditions 
are  not  expected  to  change  because 
implementation  of  the  EPU  would  not 
alter  the  intake  .structure  of  significantly 
(hdiige  intake  flows  at  DNPS.  Therefore, 
the  staffs  conclusions  in  the  FES  about 
impingement  and  entrapment,  along 
with  aquatic  threatened  and  endangered 
species,  would  remain  bounding. 

Transmission  Facility  Impacts 

Environmental  impacts,  such  as  the 
installation  of  transmission  line 
equipment,  or  exposure  to 
electromagnetic  fields  and  shock,  could 
result  from  a  maior  modification  to 
transmission  line  facilities.  The  licensee 
stated  that  there  would  be  no  change  in 
operating  transmission  voltages,  onsite 
transmission  equipment,  or  power  line 
rights-of-way  to  support  the  proposed 
EPU  conditions.  No  new  equipment  or 
modification  would  be  necessarv  for  the 
offsite  power  system  to  maintain  grid 
stability.  However,  an  increase  in  onsite 
power  would  be  required  to  support  the 
6—8  new  cooling  tower  cells  and  other 
new  equipment  associated  with  the 
EPU  Power  to  service  these  additional 
energy  needs  would  come  from  DNPSs 
existing  power  supplies.  Therefore,  no 
significant  environmental  impacts  from 
changes  in  the  transmission  design  and 
equipment  are  expected,  and  the 
conclusions  in  the  FES  would  remain 
valid. 

The  electromagnetic  field  (EMF) 
created  by  transmission  of  electricity 
would  increase  linearly  as  a  function  of 
power;  however,  exposure  to  EMFs  from 
the  offsite  transmission  system  would 
not  be  expected  to  increase  significantly 
and  any  such  increa.se  would  not  be 
expected  to  change  the  staffs 
conclusion  in  the  FES  that  there  are  no 
significant  biological  effects  attributable 
to  EMFs  from  high-voltage  transmission 
lines. 

No  changes  in  transmission  facilities 
would  be  needed  for  the  EPU  DNPS 


transmission  lines  are  designed  and 
constructed  in  accordance  with  the 
applicable  shock  prevention  provisions 
of  the  National  Electric  Safety  Code. 
Therefore,  the  expected  slight  increase 
in  current,  attributable  to  the  proposed 
EPU,  is  not  expected  to  change  the 
^taff  s  conclusion  in  the  FES  that 
adequate  protection  is  provided  against 
hazards  from  electrical  shock. 

Social  and  Economic  Impacts 

The  staff  reviewed  information 
provided  by  the  licensee  regarding 
socioeconomic  impacts,  including 
possible  impacts  on  the  DNPS 
workforce  and  the  local  economy.  DNPS 
employs  more  than  800  people  and  is  a 
major  contributor  to  the  local  tax  base. 
DNPS  personnel  also  contribute  to  the 
tax  base  by  paying  sales  and  property 
taxes.  The  proposed  EPU  would  not 
significantly  affect  the  size  of  the  DNPS 
workforce  and  would  have  no  material 
effect  upon  the  labor  force  required  for 
future  outages.  Plant  modifications 
needed  to  implement  the  EPU  would 
cost  approximately  $26  million.  Local 
taxing  authorities  would  collect  more 
property  taxes  and  local  and  national 
businesses  would  receive  additional 
revenue  from  EPU-related  activities.  The 
increased  direct  revenue  from  the  EPU 
would  be  a  one-time  benefit.  The 
increase  would  not  be  sustained  once 
the  modification  are  completed.  It  is 
expected  that  improving  the  economic 
performance  of  DNPS  through  lower 
total  bus  bar  costs  per  kilowatt-hour 
would  enhance  the  value  of  DNPS  as  a 
generating  asset  and  reduce  the 
likelihood  of  early  plant  retirement. 
Early  plan  retirement  could  have  a 
possible  negative  impact  upon  the  local 
economy  and  surrounding  communities 
by  reducing  public  services, 
employment,  income,  business 
revenues,  and  property  values:  these 
reductions  could  be  mitigated  by 
decommissioning  activities  in  the  short 
term  The  staff  expects  that  the 
conclusion  in  the  FES  regarding  social 


and  economic  impacts  are  expected  to 
remain  valid  under  the  EPU  conditions. 
The  staff  also  considered  the  potential 
for  direct  physical  impacts  of  the 
proposed  EPU,  such  as  vibration  and 
dust  from  construction  activities.  The 
construction  of  the  6-8  cooling  tower 
cells  may  temporarily  produce  dust, 
vibration,  noise,  and  vehicle  exhaust. 
However,  the  licensee  stated  that 
construction  traffic  will  not  be  routed 
through  residential  areas  and  no 
blasting  will  occur.  In  the  year  2000,  36 
cooling  tower  cells  were  constructed  in 
the  same  general  area  in  which  the  6— 
8  new  cooling  tower  cells  are  proposed 
to  be  located.  The  licensee  stated  that 
residents  did  not  express  concerns 
about  construction  noise.  The  distance 
between  the  proposed  location  of  the  6- 
8  new  cooling  tower  cells  and  the 
nearest  residence  is  at  least  1000  feet. 
Other  than  the  construction  of  the 
proposed  6-8  cooling  tower  cells,  the 
EPU  would  involve  only  limited 
changes  in  station  operation  and  a  few 
modifications  to  the  station  facility. 
These  limited  modifications  would  be 
accomplished  without  physical  changes 
to  transmission  corridors,  or  other 
offsite  facilities,  and  without  significant 
changes  to  access  roads  or  additional 
project-related  transportation  of  goods 
or  materials.  Therefore,  no  significant 
construction  disturbances  causing  noise, 
odors,  vehicle  e.xhaust,  dust,  vibration, 
or  shock  from  blasting  are  anticipated, 
and  the  conclusions  in  the  FES  would 
remain  valid. 

Summary- 

In  summary,  the  proposed  EPU  at 
DNPS  would  not  result  in  a  significant 
change  in  non-radiological  impacts  on 
land  use,  water  use.  waste  discharges, 
terrestrial  and  aquatic  biota. 
transmission  facilities,  or  social  and 
economic  factors,  and  would  not  have 
other  non-radiological  environmental 
impacts  from  those  evaluated  in  the 
FES.  Table  1  summarizes  the  non- 
radiological  environmental  effects  of  the 
EPU  at  DNPS. 


Table  1.— Summary  of  Non-radiological  Environmental  Impacts  of  the  EPU  at  DNPS 


impacts 

Land  Use  Impacts 

Water  Use  Impacts  

Waste  Discharge  impacts 


Impacts  of  the  EPU  at  DNPS 


Construction  of  6-8  additional  cooling  tower  cells  on  0  5  acre  on  previously  disturtjed  land  Minor  aesthetic 
changes  No  changes  to  lands  with  histonc  or  archaeological  significance. 

No  changes  to  the  intake  of  surface  water  or  groundwater  use 

No  significant  increase  in  fog  formation,  however  fog  may  form  at  higher  air  temperatures  Air  emission  of 
PMin  would  increase,  but  would  remain  within  the  regulatory  limits.  No  significant  change  to  cing  or 
cooling  tower  drift.  Noise  levels  may  ir>crease  due  to  operation  of  the  6-8  new  cooling  tower  cells,  but 
would  be  within  regulatory  limits  No  changes  to  the  hydrodynamics  of  the  condenser  cooling  water  sys- 
tem intake  or  discharge  amounts  No  changes  to  pemnit  requirements  for  thermal  or  flow  limits  or  condi- 
tions No  changes  to  flow  rates,  water  sources,  and  thermal  disctiarges.  The  risk  of  cold  shock  to  aquat- 
ic bwta  would  not  increase 
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Table  1.— Summary  of  Non-radiological  Environmental  Impacts  of  the  EPU  at  DNPS — Continued 


Impacts 


Impacts  of  tt>e  EPU  at  DNPS 


Terrestrial  Biota  Impacts 
Aquatic  Biota  Impacts  .... 


Transmission  Facilities  Impacts 


Social  and  Economic  Impacts 


Small  number  of  wildlife  would  be  displaced  by  the  construction  of  the  cooling  tower  cells  No  Federally- 
listed  threatened  or  endangered  species  are  known  to  exist  withm  the  area  of  construction 

No  change  to  intake  or  outfall  structures  or  flows,  therefore  no  change  m  aquatic  impact  biota  wouia  t>e 
expected.  No  Federally-listed  threatened  or  endangered  species  have  been  collected  m  the  area  of  sur- 
face water  intake  or  discharge 

No  change  m  operating  transmission  voltages  onsite  transmission  equipment,  or  power  line  ngnts-of-way 
Slight  increase  m  onsite  power  to  support  the  6-8  cooling  tower  cells  would  come  from  existing  power 
supplies  EMF  would  increase  linearly  with  the  EPU  however  no  change  m  exposure  rate  would  be  ex- 
pected 

No  significant  change  in  size  of  DNPS  wondorce  The  constojction  of  the  6-8  cooling  tower  cells  may  tem- 
porarily produce  dust,  vibration  noise  and  vehicle  exhaust  however,  it  is  not  expected  to  be  significant 
No  shock  from  blasting  is  expected 


Radiological  Impacts  at  DNPS 

The  staff  evaluated  radiological 
environmental  impacts  on  waste 
streams,  dose,  accident  analyses,  and 
fuel  cycle  and  transportation  factors. 
The  following  is  a  general  description  of 
the  waste  treatment  at  DNPS  and  an 
evaluation  of  the  envirormiental 
impacts. 

Radioactive  Waste  Stream  Impacts 

DNPS  uses  waste  treatment  systems 
designed  to  collect,  process,  and  dispose 
of  radioactive  gaseous,  liquid,  and  solid 
waste  in  accordance  with  the 
requirements  of  10  CFR  part  20  and 
Appendix  1  to  part  50  These 
radioactive  waste  treatment  systems  are 
discussed  in  the  FES.  The  proposed 
EPU  would  not  affect  the  envirormiental 
monitoring  of  these  waste  streams  or  the 
radiological  monitoring  requirements 
contained  in  licensing  basis  documents. 
The  proposed  EPU  would  not  result  in 
changes  in  operation  or  design  of 
equipment  in  the  gaseous,  liquid,  or 
solid  waste  systems.  The  proposed  EPU 
would  not  introduce  new  or  different 
radiological  release  pathways  and 
would  not  increase  the  probabilitv  of  an 
operator  error  or  equipment  malfunction 
that  would  result  in  an  uncontrolled 
radioactive  release.  The  staff  evaluated 
specific  effects  of  the  proposed  EPU  on 
changes  in  the  gaseous,  liquid,  and  solid 
waste  streams  as  a  radiological 
environmental  impact  on  the  proposed 
EPU. 

Gaseous  Radioactive  Waste 

During  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  to  the  site 
environs,  including  small  qualities  of 
activated  gases  and  noble  gases,  so  that 
routine  offsite  releases  are  below  the 
limits  of  10  CFR  part  20  and  Appendix 
1  to  part  50  (10  CFR  part  20  includes  the 
requirements  of  40  CFR  part  190).  The 
major  sources  of  gaseous  radioactive 
wastes  at  DNPS  are  the  condenser  air 


ejector  effluent  and  the  steam  packing 
exhaust  system  effluent  Based  on  the 
conservative  assumption  of  a  non- 
negligible  amount  of  fuel  leakage  due  to 
defects,  the  licensee  stated  that 
radioactive  release  volume  would 
increase  proportionally  with  the  17 
percent  EPU  conditions.  The  current 
and  expected  fuel  defect  rate  is 
extremely  small  and  the  expected 
radionuclide  gaseous  effluents  under 
the  EPU  conditions  would  be  within 
Appendix  1  hmits.  Therefore,  the 
conclusions  in  the  FES  will  continue  to 
apply  under  the  EPU  conditions. 

The  licensee  does  not  exceed 
increases  in  gaseous  waste  from  new- 
fuel  designs.  The  licensee  stated  that  its 
contract  with  General  Electronics 
contains  a  warranty  section  that  requires 
General  Electric  to  meet  a  specific  level 
of  fuel  performance  This  level  is  at  least 
as  stringent  as  that  imposed  on  current 
fuel  designs 

Liquid  Radioactive  Waste 

The  liquid  radwaste  system  is 
designeS  to  process,  and  recycle,  to  the 
extent  practicable,  the  liquid  waste 
collected  so  that  annual  radiation  doses 
to  individuals  are  maintained  below  the 
guidelines  in  10  CFR  part  20  and  10 
CFR  part  50,  Appendix  1   Liquid 
radioactive  wastes  at  DNTS  include 
liquids  from  the  reactor  process  svstems 
and  liquids  that  have  become 
contaminated  with  process  system 
liquids.  Increases  in  flow  rate  through 
the  condensate  demineralizer  and 
increases  of  fission  products  and 
activated  corrosion  products  are 
expected  under  the  EPU  conditions. 
This  would  result  in  additional 
backwashes  of  condensate 
demineralizers  and  reactor  water 
cleanup  filter  demineralizers.  These 
additional  backwashes  would  be 
processed  through  the  liquid 
radioactivate  waste  treatment  system 
and  are  expected  to  be  suitable  for 
reuse.  Therefore,  liquid  effluent  release 
volumes  are  not  expected  to  increase 


significantly  as  a  result  of  the  EPU.  No 
changes  in  the  liquid  radioactive  waste 
treatment  systems  are  proposed 
Average  treatment  efficiency  would  not 
change:  however,  radioactive  levels  of 
liquid  effluent  releases  may  increase 
linearly  with  the  17  percent  EPU.  These 
liquid  effluents  from  ENTS  would  be 
within  the  regulator}-  limits  of  10  CFR 
50,  Appendix  1 

Based  on  information  submitted  bv 
the  licensee,  the  staff  concludes  that  no 
significant  dose  increase  in  the  liquid 
pathway  would  result  from  the 
proposed  EPU  Therefore,  the 
conclusions  in  the  FES  would  remain 
valid  under  the  EPU  conditions 

Solid  Radioactive  Waste 

Solid  radioactive  wastes  include 
solids  recovered  from  the  reactor 
process  system,  solids  in  contact  with 
the  reactor  process  system  liquids  or 
gases,  and  solids  used  in  the  reactor 
process  system  operation  The  largest 
volume  of  solid  radioactive  waste  at 
DNPS  in  low-level  radioactive  waste 
(LLRW)  Sources  of  LLRW  at  DNPS 
include  resins,  filter  sludge.  dr\-  active 
waste,  metals,  and  oils  The  knnual 
burial  volume  of  LLRW  generated  in 
1998  was  208  40  cubic  meters;  in  1999. 
the  burial  volume  decreased  to  98.44 
cubic  meters,  and  the  projected  burial 
volume  of  LLRW  for  2000  is 
approximately  144  cubic  meters  A  one- 
time increase  in  the  burial  volume  of 
LLRW  would  be  associated  with  the 
EPU.  The  volume  of  resin  is  expected  to 
increase  by  as  much  as  1 7  percent  under 
the  EPU  conditions  because  of  the 
increased  amount  of  iron  removed  bv 
the  condensate  system  from  the 
increased  feedwater  flow-  Adding  the  17 
percent  increase  in  resin  volume  to  the 
projected  year  2000  LLRW  burial 
volume  rate  results  in  a  156-cubic-meter 
post-EPU  LLRW  burial  volume  per  vear 
(an  increase  of  approximatelv  8 
percent),  which  would  be  bounded  bv 
the  FES 
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The  number  cif  fuel  a.ssemblies  would 
increase  in  any  given  core  loads  with 
the  proposed  EPl'.  reducing  the  storage 
space  in  the  spent  fuel  pool.  At  current 
off-load  rates,  four  dry  storage  casks 
would  be  filled  during  each  refueling 
outage  and  a  fifth  drv  storage  cask 
would  be  partiallv  filled.  DNPS  plans  to 
fill  the  fifth  cask  using  the  inventory  of 
assemblies  from  the  spent  fuel  pool.  At 
the  EPL)  conditions,  each  refueling 
outage  would  also  fill  four  casks  and 
partiallv  fill  a  fifth   Fewer  assemblies 
from  the  spent  fiiel  pool  would  be  need 
to  complete  the  fifth  dry  storage  cask. 
The  net  effect  of  the  EPU  would  be  to 
increase  the  number  of  dry  storage  casks 
needed  by  three  to  four  every  5  years. 

In  summary,  the  solid  radioactive 
waste  burial  volume  is  estimated  to 
increase  by  approximately  8  percent,  the 
volume  of  radioactive  liquid  release 
w ouhi  not  be  expected  to  increase,  and 
the  volume  of  gaseous  radioactive 
effluent  releases  would  be  expected  to 
increase  up  to  1  7  percent  as  a  result  of 
the  proposed  EPU  The  level  of 
radioactivity  of  the  liquid  effluent 
releases  would  also  be  expected  to 
increase  up  to  17  percent.  The  proposed 
KPr  IS  not  expected  to  have  a 
significant  impact  on  the  volume  or 
activitv  of  radioac  five  solid  wastes  at 
DNP,S' 

Dose  Impacts 

The  staff  evaluated  in-plant  and 
offsite  radiation  as  pari  of  its  review  of 
environmental  impacts  of  the  proposed 

EPi; 

111  Plant  Radiation 

Radiation  levels  and  associated  doses 
.ire  t ontrijlled  bv  the  as  low  as 
reasonablv  achievable  (ALAR.A) 
program,  as  required  by  10  CFR  part  20. 
The  DNPS  ALAR.\  program  manages 
exposure  by  minimizing  the  time 
persimnel  spend  in  radiation  areas, 
maximizing  the  distance  between 
personnel  and  radiation  areas,  and 
maximizing  shielding  to  minimize 
radiation  levels  in  routinely  occupied 
plant  areas  and  in  the  vicinity  of  plant 
equipment  requiring  attention.  Exelon 
has  determined  that  the  current 
shielding  designs  are  adequate  for  any 
dose  increase  that  may  occur  due  to  the 
proposed  EPL'   Normal  operation 
radiation  levels  would  increase  by  no 
more  than  the  percentage  increase  of  the 
EPl'  Many  aspects  of  the  plant  were 
originally  designed  for  higher-than- 
ex petted  radiation  sources.  The  increase 
in  radiation  level  would  not  affect 
radiation  zoning  or  shielding  in  the 
various  areas  of  the  plant  because  it  is 
offset  by  conservatism  in  the  original 
design,  source  term  assumptions,  and 


anaUiical  techniques.  The  licensee 
states  that  no  new  dose  reduction 
programs  would  be  implemented  and 
the  ALARA  program  would  continue  in 
its  current  form. 

A  potential  soiuce  of  increased 
occupational  radiation  is  the  projected 
increase  in  moisture  carryover  from  the 
reactor  vessel  steam  dryer/separator  to 
the  main  steam  lines.  To  reduce 
moisture  content  under  the  EPU 
conditions,  modifications  to  the  steam 
dryer/separator  would  be  required.  The 
modifications  are  expected  to  result  in 
a  negligible  increase  in  occupational 
exposure. 

On  the  basis  of  the  above  information, 
the  staff  concludes  that  the  expected  in- 
plant  radiation  dose  at  DNPS  following 
the  proposed  EPU  would  be  bounded  by 
the  dose  estimates  in  the  FES. 

Offsite  Dose 

The  slight  increase  in  normal 
operational  gaseous  activity  levels 
under  the  EPU  would  not  affect  the 
large  margin  to  the  offsite  dose  limits 
established  by  10  CFR  part  20.  Offsite 
dose  from  radioactive  effluents  are 
reported  in  the  Annual  Radiological 
Environmental  Operating  Reports.  For 
the  pericxl  from  1995  to  1999,  the 
average  annual  whole  body  dose  was 
4.25E-3  millirem  and  the  average 
annual  dose  to  the  critical  organ  was 
6.16E-3  millirem.  The  highest 
percentage  of  10  CFR  part  50,  Appendix 
I,  regulatory  limits  for  maximum  dose 
resulting  from  liquid  releases  to  an  adult 
for  the  5  year  period  from  1995  to  1999, 
the  average  dose  was  0.02  percent  of  the 
10  CFR  Part  50,  Appendix  I.  regulatory- 
limits.  No  significant  change  in  the 
volume  of  water  treated  and  released  is 
expected.  The  offsite  dose  from  liquid 
effluents  is  projected  to  increase 
proportionally  with  the  EPU  due  to  an 
increase  in  the  concentration  of  fission 
products  and  activation  products  in  the 
reactor  coolant  THe  licensee  states  that 
offsite  dose  would  remain  below  the  10 
CFR  50,  Appendix  1.  regulatory  limits 

Dose  to  individuals  from  gaseous 
releases  are  also  reported  in  the  Annual 
Radiological  Environmental  Report.  The 
average  annual  total  body  dose  during 
the  period  from  1995  to  1999  was  2.9E- 
3  millirem  and  the  average  annual  dose 
to  the  critical  organ  was  2.23E-2 
millirem.  The  highest  percentage  of  10 
CFR  part  50.  Appendix  I.  regulatory 
limits  for  maximum  dose  resulting  from 
airborne  releases  to  an  adult  during  the 
period  form  1995  to  1999  occurred  in 
1995  and  was  0.14  percent  of  the  critical 
organ  dose  limit.  For  the  period  from 
1995  to  1999,  the  average  dose  was  0.09 
percent  of  the  Appendix  1  regulatory 
limits  Conservatively  assuming  a  non- 


negligible  amount  of  fuel  leakage  due  to 
defects,  gaseous  effluents  will  increase 
proportionally  to  the  17  percent  EPU; 
however,  offsite  dose  will  remain  well 
below  10  CFR  part  50.  ,\ppendix  I, 
regulatory  limits. 

The  calculated  offsite  dose  resulting 
from  direct  radiation  due  to  radiation 
levels  in  plant  components,  such  as  sky 
shine,  will  increase  up  to  17  percent 
because  the  Offsite  Dose  Calculation 
Manual  conservatively  adjusts  offsite 
dose  to  power  generation  level.  Because 
sky  shine  is  the  dominant  contributor  to 
total  offsite  dose,  the  calculated  total 
offsite  dose,  based  on  calculations  from 
the  Offsite  Dose  Calculation  Manual, 
will  increase  up  to  1 7  percent.  Actual 
offsite  dose  from  sky  shine  is  not 
expected  to  increase  significantly 
because  the  decreased  transit  time  is 
expected  to  result  in  a  minimal  change 
in  concentration  through  reduced  decay 
time  and  because  expected  activity 
concentration  in  the  steam  will  remain 
constant  due  to  the  dilution  effect  of  a 
19  percent  increase  in  steaming  rate. 
The  expected  dose  at  the  EPU 
conditions  will  remain  below  the  limits 
of  10  CFR  part  50,  Appendix  1.  10  CFR 
part  20.  and  40  CFR  part  190  standards. 

The  EPU  would  not  create  new  or 
different  sources  of  offsite  dose  from 
DNTS  operation,  and  radiation  levels 
under  the  proposed  EPL'  conditions 
would  be  within  the  regulatory  limits. 
The  staff  concludes  that  the  estimated 
offsite  doses  under  the  EPU  conditions 
would  meet  the  design  objectives 
specified  by  10  CFR  part  50.  Appendix 
1,  and  be  within  the  limits  of  10  CFR 
part  20. 

Accident  Analysis  Impacts 

The  staff  reviewed  the  assumptions, 
inputs,  and  methods  used  by  Exelon  to 
assess  the  radiological  impacts  of  the 
proposed  EPU  at  DNPS.  In  doing  this 
review,  the  staff  relied  upon  information 
placed  on  the  docket  by  Exelon,  staff 
experience  in  doing  similar  reviews, 
and  the  staff-accepted  ELTRl  and  ETR2 
topical  reports.  The  staff  finds  that 
ELxelon  used  analysis  methods  and 
assumptions  consistent  with  the 
conservative  guidance  of  ELTRl  and 
ELTR2.  The  staff  compared  the  doses 
estimated  by  Exelon  to  the  applicable 
criteria.  The  staff  finds,  with  reasonable 
assurance,  that  the  licensee's  estimates 
of  the  EAB,  LPZ,  and  control  room 
doses  will  continue  to  comply  with  10 
CFR  part  100  and  10  CFR  part  50, 
Appendix  A,  GIX]-19,  as  clarified  in 
NLJREG-0800  sections  6.4  and  15. 
Therefore,  DNPS  operation  at  the 
proposed  EPU  rated  thermal  power  is 
acceptable  with  regard  to  the 
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radiological  consequences  of  postulated 
design  basis  accidents. 

Fuel  Cycle  and  Transportation  Impacts 

The  environmental  impact  of  the 
uranium  fuel  cycle  has  been  generically 
evaluated  by  the  staff  for  a  100  MVVe 
reference  reactor  and  is  described  bv 
Table  S-3  of  10  CFR  51. 51   The  DNPS 
reactors  are  912  MWe  and  Table  S-3 
reasonably  bounds  the  environmental 
impacts  of  the  uranium  fuel  cvcle  for 
each  DNPS  reactor  The  radiological 
effects  presented  in  Table  S-3  are  small 
and  would  not  be  expected  to  change 
due  to  the  implementation  of  the  EPU. 

The  environmental  impacts  of  the 
transportation  of  nuclear  fuel  and 
wastes  are  described  in  Table  S— 4  of  10 
CFR  51.52.  The  table  lists  heat  and 
weight  per  irradiated  fuel  cask  in 
transit,  traffic  density,  and  individual 
and  cumulative  dose  to  workers  and  the 
general  population  under  normal 
circumstances.  The  regulations  require 
that  environmental  reports  contain 
either  (a)  a  statement  that  the  reactor 
meets  specified  criteria,  in  which  case 
its  environmental  effects  would  be 


bounded  by  Table  S-4:  or  (b)  further 
analysis  of  the  environmental  effects  of 
transportation  of  fuel  and  waste  to  and 
from  the  reactor  site. 

NRC  published  an  environmental 
assessment  and  finding  of  no  significant 
impact  (65  FR  56604)  regarding  an 
increase  in  fuel  enrichment  at  DNPS 
from  4  to  5  weight  percent  uranium-235 
and  an  increase  in  burnup  to  60,000 
megawatt-days  per  metric  ton  of 
uranium.  The  staff  concluded  that  the 
extended  burnup  would  slightly  change 
the  mix  of  radionuclides  that  might  be 
released  in  the  event  of  an  accident; 
however,  no  significant  adverse 
environmental  impacts  were  expected. 
An  NRC  assessment  (53  FR  30355.  dated 
August  11.  1988,  as  corrected  bv  53  FR 
32322,  dated  August  24.  1988)  evaluated 
the  applicability  of  Tables  S-3  and  S- 
4  to  higher  burnup  cycles  and 
concluded  that  there  would  be  no 
significant  change  in  environmental 
impacts  for  fuel  cycles  with  uranium 
enrichments  up  to  5  weight  percent 
uranium-235  and  bumups  less  than 
60.000  megawatt-days  per  metric  ton  of 
uranium  (MWd/MTU)  ft-om  the 


parameters  evaluated  in  Tables  S-3  and 
S— 4.  Because  the  fuel  enrichment  for  the 
EPU  would  not  exceed  5  weight  percent 
uranium-235  and  the  rod  average 
discharge  exposure  would  not  exceed 
60,000  MWd/MTU.  the  environmental 
impacts  of  the  proposed  EPU  at  DNPS 
would  remain  bounded  bv  these 
conclusions  and  would  not  be 
significant. 

Summary 

The  proposed  EPU  would  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  would  not 
introduce  new  radiological  release 
pathways,  would  not  result  in  a 
significant  increase  in  occupational  or 
public  radiation  exposures,  and  would 
not  result  in  significant  additional  fuel 
cycle  environmental  impacts. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action.  Table  2 
summarizes  the  radiological 
environmental  impacts  of  the  EPL'  at 
DNPS 


Table  2.— Summary  of  Radiological  Environmental  Impacts  of  the  EPU  at  DNPS 


Impacts 


Impacts  of  the  EPU  at  DNPS 


Radiological  Waste  Stream  Impacts 


The  gaseous  radioactive  release  volume  would  increase  proportionally  with  the  power  increase  The  liquid 
radioactive  release  volume  is  not  expected  to  increase:  however,  activity  levels  would  increase  propor- 
tionally with  the  power  increase  Solid  radioactive  waste  will  increase  approximately  8  percent  Releases 
would  be  within  regulatory  limits 

Dose  Impacts  In-plant  radiation  levels  would  increase  by  17  percent  and  dose  would  be  maintained  ALARA  Offsite  does 

from  liquid  and  gaseous  effluents  may  increase  up  lo  1 7  percent  Calculated  dose  from  sky  shine  will  in- 
crease up  to  1 7  percent  In-plant  and  offsite  does  would  remain  within  the  regulatory  limits 

Accident  Analysis  Impacts  No  significant  increase  m  probability  or  consequences  of  accident 

Fuel  Cycle  and  Transportation  Im-  No  significant  increase  impacts  would  remam  withm  the  conclusions  of  Table  S-3  and  S-4  of  10  CFR 
pacts.  Pari  51. 


Emiwnmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  "the  no-action" 
alternative).  Denial  of  the  application 
w  ould  result  in  no  change  in  current 
environmental  impacts;  however,  in  the 
DNPS  vicinity  other  generating  facilities 
using  nuclear  or  other  alternative  energy 
sources,  such  as  coal  or  gas.  would  be 
built  in  order  to  supply  generating 
capacity  and  power  needs.  Construction 
and  operation  of  a  coal  plant  would 
create  impacts  to  air  quality,  land  use 
and  waste  management.  Construction 
and  operation  of  a  gas  plant  would  also 
impact  air  quality  and  land  use. 
Implementation  of  the  EPU  would  have 
less  of  an  impact  on  the  environment 
than  the  construction  and  operation  of 
a  new  generating  facility  and  does  not 
involve  new  envirormiental  impacts  that 


are  significantly  different  from  those 
presented  in  the  FES.  Therefore,  the 
staff  concludes  that  increasing  DNPS 
capacity  is  an  acceptable  option  for 
increasing  power  supply.  Furthermore, 
unlike  fossil  fuel  plants.  DNTS  does  not 
routinely  emits  sulfur  dioxide,  nitrogen 
oxides,  carbon  dioxide,  or  other 
atmospheric  pollutants  that  contribute 
to  greenhouse  gases  or  acid  rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those  not 
previously  considered  in  the  DNPS  FES. 
dated  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy. 
on  November  9.  2001.  prior  to  issuance 
of  this  environmental  assessment,  the 
staff  consulted  with  the  Illinois  State 
official.  Frank  Niziolek.  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 


the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  December  27.  2000.  as 
supplemented  by  letters  dated  Februar\- 
12.  April  6  and  13,  May  3,  18,  and  29,  ' 
June  5,  7.  and  15,  luly  6  and  23.  August 
7.  8.  9.  13  (two  letters).  14  (two  letters). 
29.  and  31  (two  letters),  September  5 
(two  letters),  14.  19.  25.  26.  and  27  (two 
letters),  and  November  2,  2001  (two 
letters).  Documents  may  be  examined 
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and/or  copied  for  a  fee.  at  the  NRC's 
Public  Document  Room,  at  One  White 
Fhnt  North.  11555  Roclcville  Pike  (first 
floor),  Rockville.  Mar\-land.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site.  http://M-wH'.nrc.gov  (the  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  or  301-415- 
4737.  or  by  e-mail  at  pdr@nrc.gov 

Dated  at  Roc  kville.  Maryland,  this  9th  day 
of  November  2001 

For  the  Nuclear  Regulatory  Commission. 
|on  B.  Hopkins. 

.Acting  C.hiff.  Section  2.  Project  Directorate 
III.  Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  01-28743  Filed  11-15-01:  8:45  am] 

BILLING  COOC  7950-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27466] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  9.  2001. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  refered  to  the 
dpplication(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
dpplication(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  3.  2001.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copv  on  the  relevani  dpplicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attornev  at 
law,  by  certificate)  should  be  filed  with 
the  request   Anv  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter  After  December  4,  2001.  the 


application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy,  Inc.,  et  al.  (70-7888) 

Allegheny  Energy,  Inc.  ("Allegheny"), 
a  registered  public-utility  holding 
company.  The  Potomac  Edison 
Company  ("Potomac  Edison"),  its 
wholly  owned  direct  public-utility 
company  subsidiary,  Allegheny  Energy 
Supply  Company.  LLC  ("Allegheny 
Supply"),  a  direct  public-utility 
company  subsidiary  of  Allegheny. 
Allegheny  Generating  Company 
("AGC '),  an  indirect  public-utility 
company  subsidiary  of  Allegheny,'  all 
at  10435  Downsville  Pike,  Hagerstown, 
Maryland  21740.  Monongahela  Power 
Company,  a  wholly  owned  direct 
public-utility  company  subsidiary  of 
Allegheny,  1310  Fairmont  Avenue. 
Fairmont,  West  Virginia  26554,  West 
Penn  Power  Company  ("West  Penn ').  a 
wholly  owned  direct  public-utility 
company  subsidiary  of  Allegheny, 
Allegheny  Energy  Service  Corporation 
("Service  Company"),  a  wholly  owned 
direct  service  company  subsidiary  of 
Allegheny,  both  at  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601 
(collectively.    Applicants"),  have  filed  a 
post-effective  amendment  to  a 
previously  filed  declaration  under 
sections  6.  7.  12(d).  12(fl  and  13(b)  of 
the  Act  and  rules  45  and  54  under  the 
Act. 

By  order  dated  December  23.  1997,2 
the  Commission  authorized  the 
continued  operation  by  Service 
Company  of  the  Allegheny  System 
Money  Pool  ("Money  Pool")  through 
December  31,  2001  ("Money  Pool 
Authority ').  Specifically,  the 
Commission  authorized  Allegheny  to 
invest  in  but  not  borrow  from  the 
Money  Pool,  AGC  to  borrow  from  but 
not  invest  in  the  Money  Pool,  and 
Monongahela.  Potomac  Edison,  and 
West  Penn  to  both  borrow  from  and 
invest  in  the  Money  Pool.  In  connection 
with  the  Money  Pool,  the  Commission 
also  authorized  Allegheny. 
Monongahela,  Potomac  Edison.  West 
Penn,  and  AGC  to  issue  short-term  debt 
securities  to  banks  and  dealers  of 
commercial  paper  through  December  31. 
2001  in  aggregate  amounts  not  to  exceed 
S750  million.  S106  million.  S130 
million.  S500  million,  and  SlOO  million, 
respectively  ("Short-Term  Debt 
Authority"). '  Applicants  now  request 


'  .^CiC  is  d  public-utility  company  subsidiary  of 
Allegheny  Supply  an  Monongabela  Power 
Company,  described  below. 

'  Allegheny  Power  System.  HCAR  No.  26804 
(December  23,  1997)  CPrior  Money  Pool  Order"). 

^  See  Prior  Money  Pool  Order,  as  modified  bv 
Allegheny  Energy.  JrlCAR  No.  270.30  (May  19.  1999) 


authority  to  extend  the  Money  Pool 
Authority  and  Short-Term  Debt 
Authority  through  December  31.  2004. 
No  short-term  notes  or  commercial 
paper  would  mature  after  June  30.  2005. 

SCANA  Corporation,  et  al.  (70-9533) 

SCANA  Corporation  ("SCANA").  a 
registered  holding  company,  SCJ\JMA's 
public  utility  subsidiary  companies. 
Public  Serivce  Company  of  North 
Carolina,  Inc.  ("PSNC"),  South  Carolina 
Electric  &  Gas  Company.  South  Carolina 
Generating  Company.  Inc.,  and 
SCANA's  nonutility  subsidiary 
companies  (collectively.  "Applicants"), 
all  located  at  1426  Main  Street, 
Columbia,  South  Carolina  29201  have 
filed  a  post-effective  amendment  to  their 
application-declaration  under  sections 
6(a)  and  7,  9(a),  10  and  12(b)  of  the  Act 
and  rules  43.  45,  53  and  54  under  the 
Act. 

Bv  orders  dated  Februarv  14.  2000 
and'january  31.  2001  (HCAR  Nos.  27137 
and  27341.  respectively)  ("Financing 
Orders "),  among  other  things,  hte 
Commission  authorized  the  Applicants, 
through  February  11,  2003 
("Authorization  Period"),  to  issue  and 
sell  common  stock,  short-term  debt  and 
long-terra  debt  in  an  outstanding 
aggregate  amount  of  up  to  $3.55  billion 
("Financing  Limitation").  In  particular, 
PSNC  was  authorized  to  issue  and  sell 
up  to  Si  50  million  of  long-term  debt 
("Debt  Authority") 

Applicants  now  propose  for  the 
remainder  of  the  Authorization  Period 
to  increase  the  Financing  Limitation  up 
to  $3.85  billion  as  a  consequence  of 
PSNC's  request  to  increase  Debt 
Authority  from  $150  million  up  to  an 
aggregate  outstanding  amount  of  $450 
million.  Applicants  state  that  Debt 
Authority  will  continue  to  be  subject  to 
the  same  regulatory  terms  and 
conditions  described  in  the  Financing 
Orders.  Specifically,  (1)  the  effective 
cost  of  long-term  debt  issued  under  Debt 
Authority  will  not  exceed  300  basis 
points  over  comparable  term  U.S. 
Treasury  securities:  (2)  maturities  of 
long-term  debt  issued  under  Debt 
Authority  will  not  exceed  50  years;  (3) 
PSNC  will  not  issue  any  new  long-term 
debt,  unless  its  outstanding  long-term 
debt  is  rated  "investment  grade"  by  at 
least  one  nationally  recognized 
statistical  rating  agency:  and  (4) 
underwriting  fees,  commissions,  or 
similar  remuneration  paid  in  connection 
with  the  issue,  sale  or  distribution  of  a 
security  will  not  exceed  5%  of  the 


(increasing  Allegheny's  short-term  debt  authority 
from  S400  million  to  $750  million)  and  West  Penn 
Power  Co  .  HCAR  No.  27084  (October  8.  1999) 
(increasing  West  Peiin's  short-term  debt  authority 
from  S1B2  million  to  $500  million). 
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principal  amount  of  the  security  issued. 
Further,  the  Applicants  represent  that  at 
all  times  during  the  Authorization 
Period,  SCANA's  common  equity  will 
be  at  least  30%  of  its  consolidated 
capitalization,  as  required  by  the 
Commission's  order  approving  the 
organization  of  SCANA  (HC.\R  No. 
27133:  February  9.  2000). 

AGL  Resources,  Inc.  and  Virginia 
Natural  Gas.  Inc.  (70-9911) 

AGL  Resources,  Inc.  {  "AGL 
Resources").  817  West  Peachtree  Street. 
NW..  Atlanta.  Georgia.  30308.  a 
registered  holding  company,  and 
Virginia  Natural  Gas.  Inc.  ("VNG"). 
5100  East  Virginia  Beach  Blvd..  Norfolk. 
Virginia  23502.  a  gas  public  utility 
subsidiary  of  AGL  Resources 
(collectively.  "Declarants"),  have  filed  a 
declaration  under  sections  12(c)  and 
12(d)  of  the  Act  and  rules  43(a).  44(a), 
and  54  under  the  Act. 

The  proposal  set  forth  in  the 
declaration  relates  to  the 
recapitalization  of  VNG.  By  prior 
Commission  order  dated  October  5. 
2000.  (Holding  Co.  Act  Release  No. 
27243).  AGL  Resources  was  authorized, 
through  March  31,  2004.  to  acquire  all 
of  the  outstanding  common  stock  of 
VNG  (the  "Acquisition")  and  to  engage 
in  various  financing  and  other 
transactions  related  to  the  establishment 
of  AGL  Resources  as  a  registered 
holding  company  system  after  the 
Acquisition.  All  of  the  outstanding  debt 
of  VNG  was  repaid  prior  to  the 
Acquisition  and  VNG  has  subsequently 
conducted  minimal  debt  financing.  .\s  a 
result,  the  current  capital  structure  of 
VNG  is  predominantly  equitv.  As  of 
September  30,  2001,  VNG's  common 
stock  equity  as  a  percentage  of  its  total 
capitalization  was  80% 

In  this  declaration.  Declarants  request 
authority  for  VNG  to  repurchase  its 
common  stock  from  AGL  Resources  and 
for  AGL  Resources  to  sell  that  common 
stock  to  VNG  ("Recapitalization")." 
Declarants  propose  to  execute  the 
Recapitalization  within  180  days  of  the 
issuance  of  the  order  in  this  matter. 
VNG  will  obtain  the  funds  necessar.  to 
repurchase  its  shares  from  cash  balances 
and  the  proceeds  of  debt  and/or 
preferred  stock  issuances.  All  securities 
issued  by  VNG  are  subject  to  the 
approval  of  the  Virginia  State 
Corporation  Commission  ("VSCC")  and 
would  be  issued  under  appropriate 
VSCC  orders."*  Declarants  state  that 


♦  VNG  proposes  to  repurchase  up  to  3.691  shares 
at  a  price  of  SlOl. 460  per  share  to  effect  the 
Recapitalization. 

^  VNG  intends  to  rely  on  rule  52(a)"under  the  Act 
in  connection  with  any  securities  issuances  that 


VNG's  target  capital  structure  would 
include  common  stock  and  long-  and 
short-term  debt  securities,  but  in  no 
event  will  VTvIG  have  less  than  30% 
common  equity  in  proportion  to  its  total 
capitalization  including  short-term  debt 
and  current  maturities  of  long-term 
debt  Shares  repurchased  will  initiallv 
be  held  as  treasury  stock  and.  if 
authorized  by  VNG's  board  of  directors, 
some  or  all  of  the  repurchased  shares 
may  be  cancelled,  from  time  to  time. 
Declarants  state  that  the  share 
repurchase  will  increase  the  debt 
recorded  on  VNG's  balance  sheet  and 
reduce  its  capital  and  capital  surplus 
accounts. 

Allegheny  Energy,  Inc.  (70-9801) 

.Allegheny  Energy.  Inc.  ("Allegheny"), 
a  registered  public  utility  holding 
company,  and  Allegheny  Energy  Supplv 
Company.  LLC  ('.^E  SuJDply"), 
Allegheny's  wholly  owned  utility 
subsidiary  company,  both  located  at 
10435  Downsville  Pike,  Hagerstown. 
Pennsylvania  21740  (collectively. 
"Applicants  ")  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  sections  6.  7,  9,  10. 
12(b)  and  12(f)  of  the  Act  and  rules  45 
and  54  under  the  Act. 

The  Commission  issued  an  order  on 
March  30.  2001  (HCAR  No.  27370) 
("March  Order  ")  authorizing  the 
financing  and  acquisition  of  certain 
exempt  wholesale  generators.  Bv  this 
post-effective  amendment  Applicants 
propose  to  engage  in  certain  additional 
related  financing  transactions. 

In  the  March  Order,  the  Commission, 
among  other  things,  authorized  the 
.■^.pplicants  to:  (1)  Acquire  the  issued 
and  outstanding  membership  interests 
in  certain  limited  liability  companies — 
all  exempt  wholesale  generators  as 
defined  in  section  32  of  the  Act 
("EWGs  ") — of  Enron  North  America 
Corp  (the  "Eiu-on  Acquisition").  (2) 
issue  and  sell  an  aggregate  of  $550 
million  in  short-term  bridge  financing 
and  long-term  debt,  and  (3)  establish  a 
financing  vehicle.  Allegheny  Energv 
Supply  Capital  LLC  (•Supply  Capital"), 
to,  among  other  things,  issue  equity  or 
other  financial  instruments  to  and 
acquire  notes  or  other  financial 
instruments  from  AE  Supplv  in 
connection  with  related  activities. 
Under  the  March  Order.  AE  Supply 
incurred  temporary  indebtedness  of 
approximately  $550  million  in  aggregate 
principal  amount  CBridge  Loan")  to 
consummate  the  Enron  Acquisition. 

.Applicants  now  propose  to  refinance 
the  Bridge  Loan  and  repay  other  debt  by 


engaging  in  the  following  series  of 
transactions: 

(1 )  The  creation  of  a  whollv  owned 
subsidiary  of  AE  Supply  to  ser\e  as  a 
special-purpose  financing  vehicle 
("Leaseback  SPV").  to  which  AE  .Supply 
will  transfer  of  .\E  Supply's  right,  title.' 
and  interest  in  and  to  the" Hatfield's 
Ferry  Power  Station  generation  facility 
located  in  Masontown,  Pennsvlvania 
("Facility"),  together  with  certain 
related  contracts,  assets,  and  liabilities 
("Internal  Asset  Transfer  Transaction"); 

(2)  The  (i)  entn-  by  Leaseback  SPV 
and  AE  Supply  •"  into  a  leaseback 
transaction  in  which  AE  Supply's 
76.6%  undivided  interest  in  the  Facility 
will  be  leased  to  an  unaffiliated  third 
party  and  immediatelv  leased  back  to 
Leaseback  SPV  ("Leaseback"),  (ii) 
guarantee  by  AE  Supply  of  Leaseback 
SPV's  lease  payment  and  performance 
obligations  ("Guarantv"),  and  (iii) 
pledge  by  the  Leaseback  SPV  or  AE 
Supply,  as  the  case  may  be,  of  its 
undivided  interest  in  the  Facilit>'  to 
secure  its  lease  payment  and 
performance  obligations  ("Pledge"  and 
together  with  the  Leaseback  and  the 
Guaranty,  the  "Leaseback 
Transaction"); " 

(3)  The  creation  of  a  whollv  owned 
subsidiary  of  SPV  ("Subsidiary  LLC") 
that  will,  among  other  things,  receive 
the  proceeds  of  the  Leaseback  as  a 
capital  contribution,  and  engage  in 
making  an  intercompany  loan  in  the 
amount  of  the  capital  contnbution  of  AE 
Supply  to  be  used  for  authorized 
activities  ("Intercompany  Loan 
Transaction  ");  and 

(4)  The  making  of  subsequent 
intercompany,  interest  bearing  loans 
("Subsequent  Intercompany  Loans")  to 
AE  Supply  in  the  amount  of  interest 
earned  from  the  Intercompanv  Loan 
transaction  and  under  any  Subsequent 


will  in  whole  or  part  fund  its  common  stock 
repurchase. 


*  AE  Supply  may  perform  the  Internal  Asset 
Transfer  Transaction  immediately  after  the 
Leaseback  Transaction  (as  defined  belowl  in  order 
to  avoid  certain  significant  negative  state  tax 
consequences  that  may  result  if  the  Internal  Asset 
Transfer  Transaction  occurred  prior  to  the 
Leaseback  Transaction  In  that  event.  AE  Suppl> 
would  make  the  initial  transfer  of  the  Facility  in 
connection  with  the  Leaseback  Transac-tion  and 
execute  documentation  accordinglv  And  as  a 
result.  .AE  Supply  would  transfer  to  Leaseback  SPV 
as  part  of  the  Internal  Asset  Transfer  Transadion 
the  following  additional  contracts,  assets  and 
liabilities:  (i)  All  relevant  operative  documents  in 
connection  with  the  Leaseback  Transaction  and  |ii) 
all  proceeds  received  by  AE  Supply  in  connection 
with  (he  Leaseback  Transaction  .Applicants 
represent  that,  other  than  an  described  herein,  the 
Leaseback  Transaction  will  remain  consistent  with 
the  description  contained  in  Post-Effective 
•Amendment  No.  1.  filed  on  October  19.  2001 

"  Applicants  represent  that  Leaseback  Transaction 
will  be  accounted  for  bv  .Applicant6  as  an  operating 
lease  and  not  as  debt.  As  a  result.  AE  Supply's 
ownership  share  of  the  Facility  will  remain  an  asset 
of  AE  Supply. 
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Intenompanv  Loans  ("Subsequent 
Intercom pan\  Loan  Transactions"). 

Thi'  transactions  arf  cxppc  ted  to  raise 
approximateU  SI  billion,  uhich  will  be 
used  to  refinance  the  Bridge  Loan, 
reduce  other  indebtedness  of  AE 
Supply,  proviiie  working  capital  for  the 
facilities  obtained  in  the  Enron 
.Acquisition  and  for  general  corporate 
purposes 

.Ml  of  the  operative  documents 
ri'lating  to  the  Leaseback  will  be 
negotiated  on  du  arms  length  basis. 
Leaseback  SP\'  .it  all  times  during  the 
LtMsebac  k  would  retain  possession  of 
and  all  meaningful  operating  rights  with 
respect  to  the  Facility.  During  the  period 
of  the  Leaseback.  Leaseback  SP\'  or  an 
affiliate  will  operate  the  Facility  under 
thf^  t>xisting  op'-rating  agreement. 

For  the  C^ommission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Uff)ijtv  i)t'(  rt'tan. 
jFR  Doc.  01-28717  Filed  11-15-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-45036:  File  No  SR-Amex- 
2001-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
American  Stock  Exchange  LLC 
Relating  to  Currency  and  Index 
Warrant  Listing  Standards 

Novembtifft.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
("Act").'  and  rule  19b— 4  thereunder.- 
notice  is  hereby  given  that  on  October 
2.1.  2001.  the  American  Stock  Exchange 
LLC  ( "Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  11,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
proposed  mle  change  has  been  filed  by 
the  Amex  as  a  "non-controversial"  rule 
change  under  rule  19b— 4(f)(6)  under  the 
Act. '  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
propoM  <i  rule  change  from  interested 
[)i'rsons. 


I.  .Self-Regulator\  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  section 
106  of  the  Amex  Company  Guide  to 
include  alternate  listing  standards  for 
currency  and  index  warrants."' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}' Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  revise 
section  106  of  the  Amex  Company 
Guide  to  include  alternate  minimum 
distribution  and  market  value  standards 
for  ciu-rency  and  index  warrants.  Under 
the  proposed  alternative  standards,  the 
minimum  number  of  public  holders 
required  will  not  be  defined,  but  will  be 
determined  on  a  case  by  case  basis. 
Other  criteria  will  require  a  minimum  of 
2,000,000  warrants  together  with  an 
aggregate  market  value  of  SI 2.000.000 
and  initial  price  of  S6  per  warrant. 

Section  106  of  the  Amex  Company 
Guide  provides  listing  standards  for 
currency  and  index  warrants  which 
includes,  among  other  things,  minimum 
distribution  and  market  value  standards. 
Currently,  section  106  requires  a 
minimum  public  distribution  of 
1 .000.000  warrants  together  with  a 
minimum  of  400  public  warrant 
holders,  and  an  aggregate  market  value 
of  S4 ,000,000. 

From  time  to  time,  the  Exchange 
receives  requests  from  issuers  to  list 
currency  and  index  warrants  that  may 


ISIJ.S.C.  78s(bHl). 

i7(:fr  240. lyl)-* 
■i7(:FR24n  iq|>-»(n(6l 


'  SpHcifitally.  the  proposud  rule  changL-  would 
.ipply  to  cijrrency  warrants,  currency  indi;x 
warrant.s.  ^nd  st(K:lt  index  warrants.  TKlephone 
C(.r.\cn<ali(>n  twlween  Ipffery  P.  Bums.  Assistant 
General  (>  unsel.  Amex.  and  Ira  Brandriss.  Special 
QxHisel.  H  id  Frank  N.  ("ieni:o.  Attorney  Advisor. 
Division  c>  Market  Regulation  ("Division"). 
Cnminissil  n.  nn  Nnvoniljer  2.  2001. 


substantially  exced  the  minimum 
number  of  required  units  and  aggregate 
issuance  price,  but  fail  to  satisfy  the 
minimum  number  of  public  holders.  As 
a  result,  the  Exchange  is  precluded  from 
listing  such  issues  e\-en  though  it 
believes  listing  such  warrants  may  be 
appropriate  given  the  number  of  units, 
aggregate  issuance  price,  and  relatively 
minor  departure  from  the  required 
minimum  number  of  public  holders.  For 
example,  currentiv  the  Exchange  would 
be  precluded  from  listing  a  warrant 
issuance  that  has  3.000.000  units 
outstanding  with  an  aggregate  issuance 
price  of  S18.000.000.  but  has  onlv  350 
public  holders. 

.As  a  result,  the  Exchange  proposes  to 
add  alternative  standards  to  allow  the 
Exchange  to  list  warrant  issues  that  it 
believes  are  appropriate  for  listing  and 
inc:rease  its  flexibility  in  reviewing  such 
issues.  Accordingly,  under  the  proposed 
alternative  listing  standards,  the 
minimum  number  of  public  holders 
required  will  not  be  defined,  but  will  be 
determined  on  a  case  by  case  basis. 
Other  criteria  will  require  a  minimum  of 
2.000.000  warrants  together  with  an 
aggregate  market  value  of  S12.000.000 
and  minimum  price  of  S6  per  warrant. 
Because  currency  and  index  warrants 
are  in  manv  respects  similar  to  curFency 
and  index  options,  which  require  no 
minimum  number  of  holders  upon 
issuance,  the  Exchange  believes 
reviewing  the  number  of  public  warrant 
holders  on  a  case  by  case  basis  is 
appropriate. 

The  Exchange  believes  the  proposed 
alternative  warrant  listing  standards 
will  increase  the  Exchange's  ability  to 
re\iew  proposed  warrant  issues  on  a 
case  by  case  basis  in  d»>termining 
whether  it  is  appropriatf  to  list  the 
particular  warrant  being  proposed. 
Lastly,  the  Exchange  believes  that  the 
approval  of  the  alternative  warrant 
listing  standard  will  help  foster 
competition  between  the  .\mex  and 
options  exchanges  that  ha\  c  received 
approval  of  the  alternative  warrant 
listing  standard.' 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act.*  in  general,  and  with  section 
6(b)(5)  of  the  Act.    specifically,  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  (?quitable  principles  of 
trade,  to  foster  cooperation  and 


'  See  Se(  iirities  K\(.h.ini>c  Act  Release  No.  4.361 1 
(November  22.  20001.  65  FR  7.'>326  (December  1. 
2000). 

"ISU.S.C.  78f. 

'15  1I.S.C.  78f(b)(5). 
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coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  an 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system 

B.  Self-Regulatory-  Organization's 

Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-Resulaton-  Organization's 
Statement  on  (Jnmments  on  the 
Proposed  Rule  Change  Received  From 
Memtyers.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .'\ction 

Because  the  foregoing  proposed  rule 
change:  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  does  not  impose  anv  significant 
burden  on  competition;  and  does  not 
become  operative  for  30  days  after  thf 
date  of  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest  and  be(;ause  Amex 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  designated  by  the  Commission." 
the  proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  "and  Rule  19b-4(f){6)  "' 
thereunder 

A\  any  time  within  60  days  of  October 
23.  2001 .  the  Commission  ma\ 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  nec:essary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Art 

rV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  theriHif  with  the 


'See  letter  from  leffrey  P.  Bums.  Assistant 
General  Cxjunsel.  Amex.  to  Nancy  Sanow.  Assistant 
Director.  Division.  Commission,  dated  October  8, 
2001. 

•15U.S.C.  78s(b)(3)(A). 

•0  17  CFR  240.19b-4(n(6). 


Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  MY., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex. 

All  submissions  should  refer  to  File 
No.  SR-Amex-2001-89  and  should  be 
submitted  by  December  7,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland. 

Deputy  Secretan-. 

[FR  Doc.  01-28719  Filed  11-15-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-45048;  File  No.  SR-NASD- 
2001-81] 

SeH-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  tt>e  National 
Association  of  Securities  Dealers.  Inc. 
Regarding  Temporary  Access  by  UTP 
Exchanges  to  Certain  Nasdaq  Stock 
Market  Systems 

.November  «.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
7.  2001.  the  National  Association  of 
Securities  Dealers.  Inc.  {  "NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  "  or    SEC  ")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
substantially  prepared  by  Nasdaq  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 


"17CFR200.30-3(a)(12). 
'  15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


persons  and  to  approve  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  make  available  to 
the  UTP  Elxchanges  on  a  limited  basis 
the  Nasdaq  Workstation  II  ("N'WH  ").  the 
NWII  Applications  Programming 
Interface  (  "N\VIl/APr).  and  the 
Computer-to-Computer  Interface 
("CTCI")  for  the  submission  of 
quotations  and  trade  reports  of  Nasdaq- 
listed  securities.  Temporary  access  shall 
be  granted  to  these  systems  until:  (1) 
120  days  after  the  technical 
specifications  for  the  upgraded  ITP 
Line  have  been  made  available  to  the 
UTP  Exchanges;  (2)  60  days  after  the 
upgraded  LTT  Line  has  been  made 
available  to  the  UTP  Exchanges  for 
testing;  and  (3)  30  days  after  the 
upgraded  UTP  Line  has  been  made 
available  to  the  LTP  Exchanges  for  entry 
of  actual  quotations  and  trade  reports. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 

4799.  Temporary  UTP  Exchange  Access 

a.  Definitions. 

(i)  The  term    'Automated 
Confirmation  Transaction  "  or  "ACT" 
shall  mean  the  S'asdaq  proprietor,' 
sen'ice  by  which  trades  in  S'asdaq-listed 
securities  are  reported  to  S'asdaq  for 
comparison,  risk  management,  and 
clearing  purposes  and  for  dissemination 
to  the  tape. 

I  a  I  The  term   "Computer-to-Computer 
Interface  "  or  "CTCI"  shall  mean  a 
method  by  which  Nasdaq  subscribers 
can  enter  orders  to  designated  S'asdaq 
execution  systems,  as  well  as  ACT  trade 
reports,  from  their  computer  systems  to 
S'asdaq 's  proprietar\'  computer  systems 
without  using  a  SWII  or  SWII/API. 

I  Hi  I  The  term  "S'asdaq  Workstation 
II"  or  "NWII"  shall  mean  the  priman' 
presentation  device  consisting  of 
hardware  and  software  offered  by 
Nasdaq  for  trading  Nasdaq  stocks. 

livl  The  term  "Nasdaq  Workstation  11/ 
Application  Programming  Interface"  or 
"S^VII/API"  shall  mean  the  method  by 
which  S'asdaq  subscribers  create 
customized  software,  consistent  with 
Nasdaq  technical  specifications,  that 
allows  their  computer  systems  to 
interact  v\ith  Nasdaq's  proprietary 
systems  in  place  of  SIVII  presentation 
devices. 

(v)  The  term   "I'TP  Exchange"  shall 
mean  any  registered  national  securities 
exchange  that  has  unlisted  trading 
privileges  in  Nasdaq  National  Market 
securities  pursuant  to  the  Joint  Self- 
Regulatory  Organization  Plan  Governing 
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the  Collection.  Consolidation  and 
Dissemination  Of  Quotation  and 
Transaction  Information  for  Exchange- 
Listed  Nasdaq/National  Market  System 
Securities  and  for  Sasdaq/S'ational 
Market  System  Securities  Traded  On 
Exchanges  On  An  Unlisted  Trading 
Privilege  Basis  ("Sasdaq  i'TP  Plan'l. 

Ivil  The  term  "UTP  Line"  shall  mean 
the  facilities  described  in  the  Nasdaq 
i'TP  Plan  for  the  submission  of 
quotations  and  trade  reports  for 
\'asdaq-listed  securities  by  i'TP 
Exchanges,  \asdaq  is  upgrading  the 
UTP  Line  to  a  TCP/IP  protocol  pursuant 
to  the  vote  of  the  Operating  Committee 
oftheS'asdaq  UTP  Plan. 

Ibj  Each  i'TP  Exchange  shall  have 
temporan,-  access  to  the  following 
Nasdaq  proprietor}'  senices.  provided  it 
meets  the  conditions  set  forth  in 
paragraph  Id  below: 

(il  NWII  and  NWII/API  for  the 
submission  of  quotations  in  Nasdaq 
securities,  and  also  for  reporting  into 
ACT  trades  in  Nasdaq-listed  securities 
that  are  effected  through  the  facilities  of 
a  i'TP  Exchange:  and 

(ill  CTTCI  for  reporting  into  ACT  trades 
in  Nasdaq-listed  securities  that  are 
effected  through  the  facilities  of  a  i'TP 
Exchange 

Icl  A  i'TP  Exchange  that  chooses  to 
access  Nasdaq  proprietary  services 
pursuant  to  this  rule,  shall  first  execute 
an  agreement  with  Nasdaq  governing 
the  terms  and  conditions  of  such  usage. 

Idl  Duration  nf  Temporary  Access 
Pursuant  tn  Paragraph  Ibj: 

III  Nasdaq  shall  make  the  technical 
specifications  for  the  upgraded  I'TP 
Line  available  120  days  prior  to 
terminating  temporary  access: 

liij  Nasdaq  shall  make  the  upgraded 
I  'TP  Line  available  for  testing  by  i'TP 
Exchanges  60  days  prior  to  termirating 
temporary  access:  and 

(iiil  Nasdaq  shall  make  the  upgraded 
i'TP  Line  available  for  entry  of  actual 
quotations  and  trade  reports  by  i'TP 
E.xchanges  30  days  prior  to  terminating 
temporan,'  access 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
thp  purpose  of  and  basis  for  the 
proposed  rule  change  The  text  of  these 
statements  ma>  be  examined  at  the 
places  specified  in  Item  III  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 . Purpose 

Nasdaq  occupies  dual  roles  within  the 
national  market  system;  it  operates  an 
independent  securities  market  and  also 
serves  as  an  exclusive  securities 
information  processor  ("ESIP") 
pursuant  to  the  Joint  Self-Regulator\' 
Organization  Plan  Governing  the 
Collection,  Consolidation,  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange- 
Listed  Nasdaq/National  Market  System 
Securities  and  for  Nasdaq/National 
Market  System  Securities  Traded  on 
Exchanges  on  an  Unlisted  Trading 
Privileges  Basis  ("OTC/UTP  Plan").  As 
an  ESIP,  Nasdaq  is  obligated  to  provide 
to  all  exchange  members  of  the  OTC/ 
UTP  Plan  ("UTP  Exchanges")  access  to 
the  facilities  enumerated  in  the  OTC/ 
UTP  Plan.  However,  subject  only  to  SEC 
approval.  Nasdaq  believes  that  it  is 
entitled  to  condition  the  manner  in 
which  it  may  voluntarily  make  its 
proprietary  systems  available  to  UTP 
Exchanges  that  choose  to  use  them. ' 

Because  several  UTP  Exchanges  plan 
to  begin  contemporaneously  trading 
Nasdaq  stocks,  and  at  the  request  of  the 
staff  of  the  Commission,  Nasdaq  has 
decided  to  grant  UTP  Exchanges 
temporan,'  access  to  Nasdaq  proprietary- 
services  that  will  provide  them  with 
access  to  the  ESIP.  As  described  in  more 
detail  below,  the  proposed  pilot  would 
make  available  the  NWII,  the  NWII/API. 
and  the  CTCI  for  the  submission  of 
quotations  and  trade  reports  of  Nasdaq- 
listed  securities.  Temporary  access  shall 
be  granted  to  these  systems  until:  (1) 
120  days  after  the  technical 
specification  for  the  upgraded  UTP  Line 
have  been  made  available  to  the  UTP 
Exchanges;  (2)  60  days  after  the 
upgraded  UTP  Line  has  been  made 
available  to  the  UTP  Exchanges  for 
testing;  and  (3)  30  days  after  the 
upgraded  UTP  Line  has  been  made 
available  to  the  UTP  Exchanges  for  entry 
of  actual  quotations  and  trade  reports. 
Each  UTP  Exchange  that  chooses  to 


■•  Nasdaq  has  permilled  LTP  Exchanges  to 
participate  in  the  Nasdaq  National  Market 
Execution  System  ("SuperSOES")  on  a  jAluntarv' 
basis  and  (las  Tiled  rules  defining  the  mahner  in 
which  thoBe  exchanges  may  use  this  system. 
Nasdaq  hts  filed  a  rule  proposal  for  public 
comment  to  make  SuperSOES  the  exclusively 
Nasdaq  peoprietary  exe<:ution  system  available  for 
UTP  Exchanges  to  quote  and  trade  Nasdaq 
securities  on  Nasdaq.  See  File  No.  SR-NASD-2(X)1- 
60.  See  alto  Securities  Exchange  Act  Release  No. 
45047  (November  8.  2001)  which  permits 
SuperSOBS  to  trade  through  a  UTP  Exchange's 
quote  that  is  at  the  inside  if  that  exchange  does  not 
participate  in  SuperSOES. 


access  Nasdaq  proprietan,'  services 
pursuant  to  this  rule  shall  first  execute 
an  agreement  with  Nasdaq  governing 
the  terms  and  conditions  of  such  usage. 

Background 

Nasdaq's  Dual  Roles.  As  a  market, 
Nasdaq  builds  and  operates  systems  that 
enable  its  members  to  execute  and 
report  trades  in  Nasdaq-listed  and  over- 
the-counter  securities,  consistent  with 
section  15A  of  the  Act.  Among  the 
systems  that  provide  the  core 
functionality  of  the  Nasdaq  market  are 
its  quotation  display  device,  the  NWII/ 
API,^  its  execution  system — SuperSOES 
and  SelectNet — and  its  trade  reporting 
svstem.  ACT.  which  is  accessed  through 
the  CTCl.  The  NWII/API.  SuperSOES, 
SelectNet.  and  ACT/CTCI  are  Nasdaq 
proprietar\'  systems. 

Processor/ESIP.  As  an  ESIP  under 
section  llA  of  the  Act,  Nasdaq  operates 
pursuant  to  a  national  market  system 
plan,  the  OTC/UTP  Plan,  for  processing 
quotes  and  trades  in  Nasdaq  National 
Market  stocks  bv  Nasdaq  and  UTP 
Exchanges  ("OTC/UTP  Plan 
Participants").  Specifically,  as  the  ESIP 
for  the  OTC/UTP  Plan.  Nasdaq  operates 
facilities  to  collect,  consolidate,  and 
disseminate  quotations  and  last  sale 
reports  of  all  markets  quoting  and 
trading  Nasdaq-listed  securities. 

The  OTC/UTP  Plan  states  that  UTP 
Exchanges  shall  submit  quote  and  trade 
reports  in  eligible  securities  to  the  ESIP 
through  a  dedicated  line  ("UTP  Line"). 
The  LTP  Line  is  the  only  OTC/UTP 
Plan-sponsored  means  for  submitting 
trade  reports  and  quotes  in  Nasdaq 
securities  to  the  ESIP.  All  other  means 
for  submitting  quote  and  trade 
information  is  through  Nasdaq 
proprietar,'  systems. 

Unprecedented  Expansion  of  i'TP 
Trading.  From  1986  until  1999.  only  the 
Chicago  Stock  Exchange  ( "CHX")  traded 
Nasdaq-listed  securities  pursuant  to  the 
OTC/LTP  Plan,  and,  even  then,  only  on 
a  very  limited  scale  During  that  period 
CHX  interacted  with  Nasdaq  pursuant  to 
the  OTC/LTP  Plan  by  entering  quotes 
and  trade  reports  via  the  UTP  Line.  In 
the  last  twenty-four  months,  the  Nasdaq 
landscape  has  been  transformed.  In  late 
1999  and  early  2000.  trading  volumes  in 
Nasdaq  securities  exploded, 
significantly  increasing  the  allure  of 
UTP  trading.  As  a  result,  five 
exchanges — the  Cincinnati  Stock 
Exchange,  the  Philadelphia  Stock 
Exchange,  the  Pacific  Exchange,  the 
American  Stock  Exchange,  and  the 


*  Nasdaq  offers  two  proprietary  routes  of  entry 
into  its  proprietary  systems:  the  .\PI  and  the  CTTCl. 
Both  interfaces  exist  as  part  of  Nasdaq's  proprietary 
Enterprise  Wide  Network  II.  a  network  provided 
through  an  extensive  contract  with  MCI  WorldCom. 
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Boston  Stock  Exchange — have  sought  to 
begin  UTP  trading. 

TCP/IP  Upgrade  to  UTP  Interface. 
This  unprecedented  influx  or  new- 
entrants  in  to  the  OTC/UTP  Plan  has 
exceeded  the  capacity  on  the  UTP  Line 
to  provide  access  to  the  ESIP.  The  LTP 
Line  is  a  bi-synchronous  electronic 
transmission  vehicle.  The  UTP  interface 
was  established  in  the  late  1980's  as  a 
stand-alone  circuit  to  accommodate  the 
anticipated  message  traffic  from  the 
Midwest  Stock  Exchange  into  the  ESIP. 
All  quote  updates  and  trade  reports  are 
transmitted  to  a  Tandem  system,  which 
then  transfers  the  messages  to  the 
appropriate  ESIP  facility  for 
transmission  of  the  data  over  the 
consolidated  market  data  feeds.  The 
UTP  Line  was  migrated  to  a  national 
network  infrastructure  in  1992  based  on 
requirements  from  CHX.  Until  2001,  the 
LTP  Operating  Committee  had  not 
made  any  formal  requests  to  upgrade  the 
UTP  interface. 

In  June  2001,  the  UTP  Operating 
Committee  voted  to  upgrade  the  current 
UTP  Line  (which  is  a  19.2-56KB  bi- 
SYTQch  protocol)  to  a  TCP/IP  protocol 
using  a  robust  MCI/WorldCom  network 
that  scales  from  56  KB  to  "Tl"  in 
bandwidth.  The  TCP/IP  upgrade  is 
scheduled  for  production  at  the  end  of 
Januar>  2002  and  will  greatly  expand 
the  capacity  available  to  provide  access 
to  the  ESIP  through  OTC/LTP  Plan 
facilities. 
Rule  Proposal 

Given  the  current  capacity  limitations 
on  the  LTP  Line,  Nasdaq  has  decided  to 
give  LTP  Exchanges  short-term. 
temporar>'  access  to  ACT  and  the  NWII/ 
API.  until  the  TCP/IP  upgrade  to  the 
LTP  Line  is  complete  Until  the  TCP/IP 
interface  is  available  for  the  submission 
of  quote  and  trade  information  to  the 
ESIP.  Nasdaq  will  temporarily  allow 
UTP  Exchanges  to  use  the  following 
interfaces : 

(i)  N"VVII/API  for  the  submission  of 
quote  updates  and  trade  reports- 
applies  to  LTP  Exchanges  that  wish  to 
submit  quotes  and  trade  reports,  and/or 
participate  in  SuperSOES/SelectNet. 

(ii)  CTCI  for  the  submission  of  trade 
reports — applies  to  LTP  Exchanges  that 
wish  only  to  submit  trade  reports. ^ 
These  systems  will  be  available  only 
until  the  TCP/IP  upgrade  is  complete, 
and  Nasdaq  will  terminate  access  to 
these  systems  (NWII.  NWII/API,  and 
CTCI)  according  to  the  schedule 
described  in  proposed  NASD  Rule 
4799(d).  Thereafter.  LTP  Exchanges  will 


be  required  to  report  their  floor  trades 
via  the  TCP/IP. 

Existing  NASD  rules  also  permit  UTP 
Exchanges  to  use  SuperSOES  and 
SelectNet  to  access  the  Nasdaq  market 
UTP  Exchanges  that  choose  to  use  these 
Nasdaq  execution  systems  must  access 
those  systems  via  the  NWII  or  NWII/API 
interface.  In  that  case,  the  LTP 
Exchange  may  temporarily  use  the  N'WII 
or  NWII/API  to  report  trades  executed 
on  the  floor  or  through  the  facilities  of 
that  LTP  Exchange.  NWIl/APl  will  be 
available  to  report  such  trades  onlv  until 
the  TCP/IP  upgrade  is  complete,  at 
which  time  the  LTP  Exchange  will  be 
required  to  report  such  trades  via  the 
UTP  Line 

As  with  trades  executed  through 
SuperSOES  and  SelectNet,  trades 
reported  to  the  ESIP  through  the  NWII 
NWII/API  or  CTCI  interface  will  be 
appended  with  the  Nasdaq  market 
center  ID  That  is,  the  LTP  Exchange's 
floor  or  facility  trades  submitted  via 
N\VII  NWII/API  or  CTCI  will  not  carry 
the  market  center  of  execution,  as  set 
forth  in  the  OTC/LTP  Plan  and  as 
required  under  SEC  rule  nAcl-2.  the 
"Vendor  Display  Rule."  ^  Trades 
submitted  through  the  TCP/IP  interface 
will  carr\  the  entering  market  centers 
ID  for  transmission  over  the  appropriate 
ESIP. 

A  UTP  Exchange  that  plans  to  use 
NWII,  NWII/API  or  CTCI  as  a  temporary- 
alternative  to  the  LTP  Line  will  be 
required  to  execute  a  contract  with 
Nasdaq  governing  the  terms  and 
conditions  of  usage.  Nasdaq  will  make 
these  contracts  available  to  the  LTP 
Exchanges  at  their  request  following 
approval  of  the  pilot  rule. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  which  requires, 
among  other  things,  that  the  NASD  rules 
be  designed  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  In 
particular.  Nasdaq  believes  that 
permitting  LTP  Exchanges  temporary 
access  to  Nasdaq  proprietary  systems 
removes  a  temporary  obstacle  to  the 
trading  of  Nasdaq-listed  securities. 
Temporary'  access  will  be  available  until 
upgraded  facilities  aie  available 
pursuant  to  the  OTC/LTP  Plan. 


*CTCI  IS  only  coded  for  trade  reporting  and  for 
order -entry  in  .SuperSOES 'SelectNet  CTCJ 
functionality  does  not  permit  users  to  submit  quotes 
or  receive  SuperSOES/SelectNet  executions/orders. 


B  Self-Regulator}'  Organization  s 
Statement  on  Burden  on  Competition 

.Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C  Self-Regulator}-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretar\',  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N*W.. 
Washington.  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-81  and  should  be 
submitted  by  December  7.  2001, 

r\'.  Commission's  Findings  and  Order 
Accelerated  Approval  of  Proposed  Rule 
Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and,  in  particular,  the 
requirements  of  sections  llA  and  15A 
of  the  Act."  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  sections  llA(a)(l)(C) 
and  15Afb)(6)  of  the  Act. ^  In  section 
llA(a)(l)(C)  Congress  found  that  it  is  in 
the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 


*  S«>  Exemption  letter  to  Jeffrey  T.  Brown. 
Chairman,  OTC'LTP  Operating  Committee,  from 
Belinda  Blaiue.  Associate  Director.  SEC  (November 
8,2001). 


■  15  use.  78k-l  and  15  U.S.C  78o-3 
»  15  U.S.C.  78k-l(a)(lHC)  and  15  U.S.C  7Bo- 
3(b)(6). 
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for  the  Commission  to  assure  fair 
competition  among  brokers  and  dealers, 
among  exchange  markets,  and  between 
exchange  markets  and  markets  other 
than  exchange  markets,  and  to  assure 
the  availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Section  15A(b](6)  requires 
that  the  rules  of  the  NASD  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
processing  information  with  respect  to 
an  facilitating  transactions  in  .securities, 
as  well  as  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and.  in  general,  to  protect 
investors  and  the  public  interest.'^  The 
Commission  believes  that  the  proposal 
to  make  available  to  the  UTP  Exchanges 
on  a  limited  basis  the  N"VVn.  the  NWII/ 
API.  and  the  CTCl  for  the  submission  of 
quotations  and  trade  reports  of  Nasdaq- 
listed  securities  will  enable  Nasdaq  to 
fulfill  its  existing  obligations  as  the 
ESIP.  provide  the  UTP  Exchanges  with 
the  means  to  participate  effectively  in 
trading  Nasdaq-listed  securities,  and 
maintain  a  fair,  orderly,  and  efficient 
marketplace  for  the  benefit  of  all 
investors  in  Nasdaq-listed  securities. 

Nasdaq  believes  that  good  cause  exists 
to  approve  this  nile  proposal  on  an 
accelerated  basis.  Nasdaq  will  make 
these  services  available  to  eligible  UTP 
Exchanges  as  soon  as  this  proposal  is 
approved   Any  delay  in  approval  could 
delay  the  launch  of  trading  by  up  to  fiye 
UTP  Exchanges,  resulting  in  a  potential 
loss  of  any  increased  competition  that 
may  be  derived  from  the  addition  of 
these  UTP  Exchanges. 

Pursuant  to  section  19(b)(2)  of  the 
Act.'"  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  so  that  UTP 
Exchanges  will  be  able  to  trade  Nasdaq 
securities  as  soon  as  they  are  capable  of 
doing  so. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-2001- 
81)  is  hereby  approved  on  an 
accelerated  basis  through  February  28, 
2002 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '- 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  ai-28718  Filed  11-15-01:  8:45  am) 
BILUNO  CO06  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45038:  File  No..  SR-PCX- 
2001-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange.  Inc.  Relating  to  the 
Exchange's  Delisting  Criteria 

November  6,  2001. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  on  October 
29,  2001,  the  Pacific  Exchange,  Inc. 
("Exchange"  or  "PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items,  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  PCX.  On  November  6. 
2001,  the  PCX  submitted  Amendment 
No.  1  to  the  proposed  rule  change. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


''In  reviewing  this  proposal,  the  Commission  has 
considered  it.s  potential  impact  on  efficienq^, 
competition,  and  capital  formation.  IS  U.S.C.  78c(f) 

'0  15U.S.C.  78s(b)(2) 

"15  U.S.C.  78s(b)(2). 


'2  17CFK200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

M7CFR240  19b-4. 

^  See  letter  from  Mai  S.  Shiver,  Senior  Attorney. 
PCX,  to  Nancy  Sanow.  Assistant  Director.  Division 
of  Market  Regulation  (  "Division"),  Commission, 
dated  Nov«mber  5.  2001  ( "Amendment  No.  1").  In 
Amendment  No.  1.  the  PCX  clarified  in 
Commentary  01  and  Cxiramentary  02  to  PCX  rule 
3.7  that  it  will  look  to  the  primary  market  in  which 
the  underlying  security  trades  in  determining 
whether  tlie  underlying  security  satisfies  the  price 
requiremeots  for  adding  additional-series  of  options 
contracts.  The  PCX  also  made  a  technical  correction 
to  subparagraph  4  of  Commentary  01  to  PCX  rule 
3.7.  The  PCX  also  changed  the  word  "Thursday"  to 
the  phrase    the  last  trading  day"  in  subparagraph 
3  of  Commentary  02  to  PCX  rule  3  7  The  PCX  also 
withdrew  the  proposed  change  of  the  word  "shall" 
to  "will"  in  paragraph  (a)  and  commentary  .01  to 
PCX  rule  3.7  lastly,  the  PCX  added  subparagraph 
5  of  Commentary  01  to  PCX  rule  3.7  to  add  that 
an  underlying  security  will  not  be  deemed  to  meet 
the  requiraments  for  continued  approval  for 
Exchange  options  transactions  when  the  i.ssue.  in 
the  case  of  underlying  security  that  is  principally 
traded  on  e  national  securities  exchange,  is  delisted 
from  trading  on  that  exchange  and  fails  to  meet 
certain  criteria,  or  the  issue,  in  the  case  of  an 
underlymg  security  that  is  principally  traded 
through  the  facilities  of  a  national  securities 
associatioD.  is  no  longer  designated  as  a  National 
Market  System  security. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  amend  PCX  Rule 
3  7.  which  governs  the  withdrawal  of 
approval  for  securities  underlying 
options  traded  on  the  Exchange 
("Delisting  Criteria  Rule"  or  "PCX  rule 
3.7"). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  deletions  are  in  brackets. 
•         •         *         *         * 

1  3597     Withdrawal  of  Approval  of 
Underlying  Securities 

Rule  3.7(a)  The  approval  of  an 
uderlying  security  for  exchange 
transactions  shall  be  withdrawn  by  the 
Exchange  if  the  underlying  security  fails 
to  meet  the  then  current  requirements 
necessary  to  maintain  such  approval  or 
for  any  reason  the  Exchange  deems 
necessary.  In  the  event  the  Exchange 
withdraws  approval,  no  additional 
series  of  option  contracts  of  the  class 
covering  that  underlying  security  shall 
be  opened:  provided,  however,  that 
where  exceptional  circumstances  have 
cause  the  noncompliance  of  an 
underlying  security  with  subsection  IB) 
or  (C)  [or  (D)  of  section  1  of  Commentary 
.01  or  section  2  or  3  of  Commentary  .01 
hereunder,  the  Exchange  may,  in  the 
interest  of  maintaining  a  fair  and  orderly 
market  or  for  the  protection  of  investors, 
open  additional  series  of  option 
contracts  of  the  class  covering  the 
subject  underlying  security. 

(b)  No  change. 

Commentary: 

.01     In  connection  with  rule  3.7(a), 
the  Exchange  has  adopted  certain 
requirements  which  must  be  met  in 
order  for  an  underlying  security  to 
maintain  approval  for  exchange 
transactions.  Therefore  the  Exchange 
shall  take  the  action  prescribed  by  rule 
3.7(a)  for  the  withdrawal  of  an 
underlying  security  when  any  one  of  the 
following  occurs: 

1.  The  Exchange  ordinarily  relying 
upon  information  publicly  available  at 
the  Securities  and  Exchange 
Commission  determines  that: 

(A)  The  issuer  has  failed  to  make 
timely  reports  as  required  by  any 
applicable  sections  of  the  Securities 
Exchange  Act  of  1934,  and  such  failure 
has  not  been  corrected  within  30  days 
after  the  date  the  report  was  due  to  be 
filed: 

(B)  There  is  a  failure  to  have  a 
minimum  off  6,300.000  shares  of  the 
underlying  security  held  by  persons 
other  than  those  who  are  subject  to  the 
requirement  of  section  16(a)  of  the 
Securities  Exchange  Act  of  1934.  as 
amended;  or 
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(C)  There  is  a  failure  to  have  a 
minimum  of  1 .600  holders  of  the 
underlying  security 

2.  The  volume  of  trading  in  the 
underlying  security  is  less  than 
1.800.000  shares  in  the  preceding 
twelve  months. 

3.  The  market  price  per  share  of  an 
underlying  security  closes  below  S3. 00 
on  the  previous  trading  day  (S5.00],  as 
measured  by  the  highest  closing  price 
recorded  in  the  priman-  [any]  market  on 
which  the  underlying  security  trades.  [, 
on  majority  of  the  business  davs  of  any 
six-month  period.] 

4  If  an  underlying  security  is 
approved  for  opotions  listing  and 
trading  under  the  provisions  of  Rule  3.6. 
Commentary  .05,  the  trading  volume 
and  price  history  of  the  Original 
Security  (as  therein  defined)  prior  to  but 
not  after  the  commencement  of  trading 
in  the  Restructure  Security  (as  therein 
defined),  including  "when  issued",  mav 
be  taken  into  account  in  determining 
whether  the  trading  volume  and  market 
price  requirements  of  subsections  2  and 
3  of  this  Commentary  .01  [as  well  as  the 
trading  volume  and  market  price 
requirements  of  Rule  3.7.  Commentary' 
.04.  subsections  3  and  4]  are  satisfied, 
provided,  however,  that  in  the  case  of  a 
Restructure  Security  approved  for 
options  listing  and  trading  under 
subsection  (d)  of  Commentary  .05  to 
Rule  3.6,  such  trading  volume 
requirements  must  be  satisfied  based  on 
the  trading  volume  history  of  the 
Restructure  Securitv. 

5.  The  issue,  in  the  case  of  an 
underlying  securit\-  that  is  principally 
traded  on  a  national  securities 
exchange,  is  delisted  from  trading  on 
that  exchange  and  neither  meets  NMS 
criteria  nor  is  traded  through  the 
facilities  of  a  national  securities 
association,  or  the  issue,  in  the  case  of 
an  underlying  security  that  is 
principally  traded  through  the  facilities 
of  a  national  securities  association,  is 
no  longer  designed  as  a  \'\fS  security 

.02     In  connection  with  Rule  3.7(a) 
and  Commentary  .01.3  thereto,  the 
Exchange  shall  direct  that  no  additional 
series  of  options  contracts  of  the  class 
covering  an  underlying  security  be 
opened  at  any  time  when  the  market 
price  per  share  of  the  subject  underlving 
security  is  less  than  $3.00  |S5.00  as 
measured  by  the  highest  closmg  price 
recorded  in  any  market  on  which  the 
underlying  security  trades.)  Subject  to 
Paragraph  3  of  Commentan,-  .01  above, 
the  market  price  per  share  of  the 
underlying  security  will  be  determined 
as  follows: 

i .  for  intra-day  series  additions,  the 
last  reported  trade  in  the  primary 
market  in  which  the  securitv  is  traded 


at  the  time  the  Exchange  determines  to 
add  these  additional  series  intra-day: 

2.  for  next-day  series  additions,  the 
closing  price  reported  in  the  primary 
market  in  which  the  security  is  traded 
on  the  last  trading  day  preceding  the 
day  on  which  such  series  additions  are 
authorized:  and 

3.  for  expiration  series  additions,  the 
closing  price  reported  in  the  primary- 
market  in  which  the  security  is  traded 
on  the  last  trading  day  preceding 
expiration  Friday. 

.03     No  change. 

[.04     Notwithstanding  paragraph  3  to 
Commentary  01  and  Commentarv  02, 
the  Exchange  may  continue  to  open  for 
trading  additional  series  of  option 
contracts  of  a  class  covering  an 
underlying  security,  provided: 

1.  The  aggregate  market  value  of  the 
underlying  security  equals  or  exceeds 
S50  million; 

2.  Customer  open  interest  (reflected 
on  a  two-sided  basis)  equals  or  exceeds 
4.000  contracts  for  all  expiration 
months: 

3.  Trading  volume  in  the  underlying 
security  (in  all  markets  in  which  the 
underlying  security  is  trading)  has  been 
at  least  2,400.000  shares  in  the 
preceding  twelve  months:  and 

4  The  market  price  per  share  of  the 
underlying  security  closed  at  S3  or 
above  on  a  majority  of  the  business  days 
during  the  preceding  six  calendar 
months,  as  measured  by  the  highest 
closing  price  reported  in  any  market  in 
which  the  underlying  security  traded, 
and  further  provided  the  market  price 
per  share  of  the  underlving  securitv  is 
at  least  S3  at  the  time  such  additional 
series  are  authorized  for  trading.  During 
the  next  consecutive  six  calendar  month 
period,  to  satisfy  this  commentary  .04, 
the  price  of  the  underlying  security  as 
referenced  in  this  Commentar\-  .04(4) 
shall  be  S4  1 

|. 05-.  12). 04-. n  No  change. 
*         ♦         *         *         » 

II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  as  amended,  and  discussed 
any  comments  its  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  e.xamined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

PCX  rule  3.7  specifies  maintenance 
requirements  for  securities  underlving 
options  classes  traded  on  the  Exchange 
and  restricts  the  Exchange  from  adding 
new  series  of  an  options  class  in  the 
event  that  the  underlying  secuntv  fails 
to  meet  certain  criteria  The  Delisting 
Criteria  Rule  currently  provides  that  the 
Exchange  may  not  list  additional  series 
if.  inter  aha.  the  underlving  securitv  has 
not  closed  above  S5  for  the  majontv  of 
business  days  during  the  preceding  six 
calendar  months  as  measured  bv  the 
highest  closing  price  reported  in  the 
primary  market  in  which  the  underlving 
security  is  traded  ("55  guideline ') 
However,  exceptions  to  the  S5  guideline 
allow  the  Exchange  to  add  series  even 
if  the  underlying  security  does  not 
satisfy  the  S5  guideline.  Pursuant  to  the 
exceptions,  the  Exchange  mav  add 
additional  series  where  the  underlving 
security  has  closed  above  S3  for  the 
majority  of  business  days  during  the 
preceding  six  calendar  months  and  the 
underlying  price  is  at  least  S3  at  the 
time  the  new  series  are  authorized  ("'S3 
exception").  Once  the  Exchange  relies 
upon  the  S3  exception  in  adding  new 
series,  during  the  next  consecutive  six- 
month  period,  it  must  increase  the  S3 
exception  to  S4  in  order  to  authorize 
new  series  pursuant  to  the  exception. 

The  Exchange  asserts  the  application 
of  the  Delisting  Criteria  Rule  creates 
unnecessary  confusion  and 
administrative  burdens  on  the 
Exchange.  The  Exchange  believes  that 
the  Delisting  Criteria  Rule  also  results  in 
disputes  between  the  exchanges,  as 
inconsistent  application  of  the 
requirements  competitivelv 
disadvantage  an  exchange,  depending 
upon  Its  interpretation.  Further,  the 
Exchange  does  not  believe  it  is 
necessary  or  desirable  to  restrict  the 
ability  of  investors  to  trade  options  on 
securities  trading  between  S3  or  S5. 
,'\ccordingly.  the  Exchange  proposes  to 
amend  PCX  rule  3.7  to  simplify  the 
requirements  and  to  clarif^  the 
circumstances  under  which  the 
Exchange  may  add  new  options  series. 
The  proposal  is  based  on.  and  is 
consistent  with,  a  similar  rule  change  by 
the  Chicago  Board  Options  Exchange 
("CBOE  Rule  5.4")  that  the  Commission 
recently  approved. ■* 


*  See  Securities  Exchange  Act  Release  No  44964 
(October  19.  2001).  66  FR  54559  (October  29.  200J1 
(order  approving  File  No.  SR-CBOE-2001-29). 
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The  proposed  requirement  specifies 
the  following;  (1)  New  series  may  not  be 
added  for  the  next  day  unless,  in 
addition  to  satisfying  the  other 
requirements  of  the  rule,  the  underlying 
security  closed  at  or  above  $3  on  the 
previous  trading  day  in  the  primary 
market  in  which  the  underlying  security 
is  traded;  (2)  new  series  may  not  be 
added  intra-day  unless,  in  addition  to 
satisfying  tbe  other  requirements  of  the 
rule,  the  last  reported  trade  in  the 
underlying  security  at  the  time  the 
Exchange  determines  to  add  the  new 
series  is  at  or  above  S3  on  the  primar\' 
market  in  which  the  underlying  security 
is  traded;  '■  and  (3)  new  series  may  not 
be  added  following  an  options 
expiration  unless,  in  addition  to 
satisfying  the  other  requirements  of  the 
rule,  the  closing  price  of  the  underlying 
security  on  the  last  trading  day 
preceding  expiration  Friday  is  at  or 
above  $3  on  the  primar\'  market  in 
which  the  underlying  security  is 
traded.''  Except  as  otherwise  provided 
m  tbis  proposal,  the  Exchange  does  not 
propose  to  change  other  requirements 
currently  contained  in  Rule  3.7  (such  as 
the  number  of  share  that  must  be  held 
by  non-insiders,  number  of  holders  and 
trading  volume). 

The  Exchange  believes  that  this 
proposal  removes  unnecessarily 
complex  requirements  while  it 
reasonably  assures  that  securities 
underlying  options  have  indicia  of 
liquidity  needed  to  maintain  fair  and 
orderly  markets.  In  determining  to  list 
new  options  series  under  the  new  less 
restrictive  standard,  the  Exchange 
believes  that  its  own  systems  and  those 
of  the  Options  Price  Reporting 
Authority  are  capable  of  handling 
increased  capacity  requirements. 

2.  Statutory'  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6  of  the  Act '  in  general, 
with  section  6(b)(5)  of  the  Act  » 
specially,  in  that  it  is  designed  to 
facilitate  transactions  in  securities,  to 
promote  just  and  equitable  principles  of 


^The  Exchange  will  use  the  closing  price  per 
share  in  Ihe  primarv  market  in  which  Ihe 
underlying  seruntv  Irades  and  Ihe  price  per  share 
of  the  last  reported  trade  in  the  primary  market  in 
which  the  underlying  security  trades  at  the.time  the 
Exchange  determines  to  ad  the  series  inlra-day  See 
Amendment  No   1.  supra  note  3 

"The  Exchange  confirms  that  il  will  look  to  the 
primary'  market  in  which  the  underlying  security 
Irades  for  all  three  types  of  new  series  additions 
Teli-phune  conversation  between  Mai  Shiver, 
Senior  .Mtumey.  K;X.  and  Frank  N  Genco. 
Division  uf  Market  Regulation.  C'ximmission.  on 
November  6.  2001 

'  15  U.S.C.  78f. 

•  15  U.S.C.  78f(b)(5). 


trade,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  received  any 
written  comments  from  members  or 
other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest:  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change, 
as  amended,  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act ''  and  rule  19b-^(f)(6) '"  thereunder. 

A  proposed  rule  change  filed  under 
rule  19b— 4(f)(6)  normally  requires  that 
the  self-regulatory  organization  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change:  however, 
rule  19b-4(f){6)(iii)  permits  the 
Commission  to  designate  a  shorter  time 
period.  The  PCX  seeks  to  have  the 
Commission  waive  the  five-day  notice. 
The  Commission  finds  good  cause  to 
waive  the  five-day  notice  because  the 
Commission  acknowledges  that  this 
proposal  is  substantially  similar  and 
based  on  another  exchange's  rule 
recently  noticed  and  approved  by  the 
Commission.!' 


•J  15  U.S.C.  78s(b)(3)(A). 
'"17  CTR  240.1 9b-4(f)(6). 
"  See  fu pro  note  5, 


A  proposed  rule  change  filed  under 
rule  19l>-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
PCX  seeks  to  have  the  proposed  rule 
change,  as  amended,  become  operative 
immediatefy.  The  Commission, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  has 
determined  to  make  the  proposed  rule 
change,  as  amended,  operative  as  of 
November  6,  2001.'-'  The  Commission 
notes  that  the  proposed  rule  change,  as 
amended,  is  substantially  similar  in  all 
material  respects  to  the  rule  of  another 
exchange  that  the  Commission  has 
already  noticed  for  public  comment  and 
approved  ' '  and.  therefore,  the  proposed 
rule  change  raises  no  new  issues  of 
regulatorv'  concern.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  as  amended,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.'" 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 


''  For  purposes  only  of  accelerating  the  opei^tive 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  mle's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

' '  See  supra  note  5. 

'*  See  Section  19(b)(3)(C)  of  the  Act.  15  U.S.C. 
78(b|(3)(C). 


Federal  Register/ Vol.  66.  No.  222 /Friday.  November  16, 


2001  'Notices 


57767 


submissions  should  refer  to  File  No. 
SR-PCX-2001-43  and  should  be 
submitted  by  December  7,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  01-28720  Filed  11-15-01,  8;45  am] 

BHXING  CODE  a010-01-« 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

North  American  Free  Trade 
Agreement;  Invitation  for  Applications 
for  Inclusion  on  ttie  Ctiapter  19  Roster 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Invitation  for  Applications. 

summary:  Chapter  19  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  provides  for  the  establishment 
of  a  roster  of  individuals  to  serve  on 
binational  panels  convened  to  review 
final  determinations  in  antidumping  or 
countervailing  duty  (AD/CVD) 
proceedings  and  amendments  to  AD/ 
CVD  statutes  of  a  NAFTA  Party.  The 
United  States  annually  renews  its 
selections  for  the  Chapter  19  roster. 
Applications  are  invited  from  eligible 
individuals  wishing  to  be  included  on 
the  roster  for  the  period  April  1,  2002 
through  March  31,  2003. 
DATES:  Applications  should  be  received 
no  later  than  December  7.  2001. 
ADDRESSES:  We  strongly  encourage 
applicants  to  submit  their  applications 
by  email  to  naftapanel@ustr.gov  or  by 
fax  to  Sandy  McKinzy,  Attn:  Chapter  19 
Roster  Applications,  at  (202)  395-3640 
Alternatively,  applicants  may  submit 
their  applications  by  U.S.  mail,  first 
class,  postage  prepaid,  to  Sandy 
McKinzy,  Attn;  Chapter  19  Roster 
Applications,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW..  Washington,  DC  20508. 
Applications  delivered  by  messenger  or 
commercial  overnight  delivery  service 
will  not  be  accepted. 
TOR  FURTHER  INFORMATION  CONTACT: 
Amber  L.  Cottle,  Assistant  General 
Counsel,  (202)  395-3581 
SUPPLEMENTARY  INFORMATION: 

Binational  Panel  Reviews  Under 
NAFTA  Chapter  19 

Article  1904  of  the  NAFTA  provides 
that  a  party  involved  in  an  AD/CVD 
proceeding  may  obtain  review  by  a 
binational  panel  of  a  final  AD/CVD 


"17CFR200.30-3(a)(12). 


determination  of  one  NAFTA  Party  with 
respect  to  the  products  of  another 
NAFTA  Party.  Binational  panels  decide 
whether  such  AD/CVT)  determinations 
are  in  accordance  with  the  domestic 
laws  of  the  importing  NAFTA  Party,  and 
must  use  the  standard  of  review  that 
would  have  been  applied  by  a  domestic 
court  of  the  importing  NAFTA  Partv  A 
panel  may  uphold  the  AD/CVD 
determination,  or  may  remand  it  to  the 
national  administering  authority  for 
action  not  inconsistent  with  the  panel's 
decision.  Panel  decisions  may  be 
reviewed  in  specific  circiamstances  by  a 
three-member  extraordinary  challenge 
committee,  selected  trom  a  separate 
roster  composed  of  fifteen  current  or 
former  judges. 

Article  1903  of  the  NAFTA  provides 
that  a  NAFTA  Party  may  refer  an 
amendment  to  the  AD/CVD  statutes  of 
another  NAFTA  Party  to  a  binational 
panel  for  a  declaratory  opinion  as  to 
whether  the  amendment  is  inconsistent 
with  the  (^neral  Agreement  on  Tariffs 
and  Trade  (GATT),  the  GATT 
Antidumping  or  Subsidies  Codes, 
successor  agreements,  or  the  object  and 
purpose  of  the  NAFTA  with  regard  to 
the  establishment  of  fair  and  predictable 
conditions  for  the  liberalization  of  trade 
If  the  panel  finds  that  the  amendment  is 
inconsistent,  the  two  NAFTA  Parties 
shall  consult  and  seek  to  achieve  a 
mutually  satisfactory  solution 

Chapter  19  Roster  and  Composition  of 
Binational  Panels 

Annex  1901.2  of  the  NAFTA  provides 
for  the  maintenance  of  a  roster  of  at  least 
75  individuals  for  service  on  Chapter  19 
binational  panels,  with  each  NAfT.*^ 
Party  selecting  at  least  25  individuals  A 
separate  five-p>erson  panel  is  formed  for 
each  review  of  a  final  AD/CVD 
determination  or  statutory  amendment. 
To  form  a  panel,  the  two  NAFTA  Parties 
involved  each  appoint  two  panelists, 
normally  by  drawing  upon  individuals 
from  the  roster.  If  the  Parties  cannot 
agree  upon  the  fifth  panelist,  one  of  the 
Parties,  decided  by  lot.  selects  the  fifth 
panelist  from  the  roster.  The  majority  of 
individuals  on  each  panel  consist  of 
lawryers  in  good  standing,  and  the  chair 
of  the  panel  must  be  a  lawyer 

Upon  each  request  for  establishment 
of  a  panel,  roster  members  from  the  two 
involved  NAFTA  Parties  will  be 
requested  to  complete  a  disclosure  form, 
which  will  be  used  to  identifj-  possible 
conflicts  of  interest  or  appearances 
thereof  The  disclosure  form  requests 
information  regarding  financial  interests 
and  affiliations,  including  information 
regarding  the  identity  of  clients  of  the 
roster  member  and,  if  applicable,  clients 
of  the  roster  member's  firm. 


Criteria  for  Eligibility  for  Inclusion  on 
Chapter  19  Roster 

Section  402  of  the  NAFTA 
Implementation  Act  (Pub.  L  103-182. 
as  amended  (19  U.S.C  3432))  C'Section 
402")  provides  that  selections  by  the 
United  States  of  individuals  for 
inclusion  on  the  Chapter  19  roster  are  to 
be  based  on  the  eligibility  cnteria  se« 
out  in  Annex  1901  2  of  the  NAFTA,  and 
without  regard  to  political  affiliation 
Annex  1901.2  provides  that  Chapter  19 
roster  members  must  be  citizens  of  a 
NAFTA  Party,  must  be  of  good  character 
and  of  high  standing  and  repute,  and  are 
to  be  chosen  strictly  on  the  basis  of  their 
objectivity,  reliability,  sound  judgment, 
and  general  familiarity  with 
international  trade  law  Aside  from 
judges,  roster  members  may  not  be 
affiliated  with  any  of  the  three  NAFTA 
Parties.  Section  402  also  provides  that, 
to  the  fullest  extent  practicable,  judges 
and  former  judges  who  meet  the 
eligibility  requirements  should  be 
selected. 

Procedures  for  Selection  of  Chapter  19 
Roster  Members 

Section  402  establishes  procedures  for 
the  selection  by  the  Office  of  the  United 
States  Trade  Representative  (USTR)  of 
the  individuals  chosen  by  the  United 
States  for  inclusion  on  the  Chapter  19 
roster.  The  roster  is  renewed  annuallv. 
and  applies  during  the  one-year  period 
beginning  April  1  of  each  calendar  year. 

Under  Section  402.  an  interagency- 
committee  chaired  by  USTK  prepares  a 
preliminary  list  of  candidates  eligible 
for  inclusion  on  tbe  Chapter  19  Roster 
After  consultation  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means.  USTR 
selects  the  final  list  of  individuals  chose 
by  the  United  States  for  inclusion  on  the 
Chapter  19  roster. 

Remuneration 

Roster  members  selected  for  service 
on  a  Chapter  19  binational  panel  will  be 
remunerated  at  the  rate  of  800  (Canadian 
dollars  per  day  Previously,  panel 
members  were  remunerated  at  a  rate  of 
400  Canadian  dollars  per  day 

Application 

Eligible  indmduals  who  wish  to  be 
included  on  the  Chapter  19  roster  for 
the  period  April  1.  2002  through  March 
31,  2003  are  invited  to  submit 
applications.  Applicants  submitting 
their  applications  by  U.S.  mail  should 
submit  one  original  application  and  one 
copy  Applicants  submitting  their 
applications  by  email  or  fax  only  need 
to  submit  one  original  application. 
Applications  must  be  typewritten,  and 
should  be  headed  Application  for 
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Inclusion  on  NAFTA  Chapter  19 
Roster."  Applications  should  include 
the  following  information,  and  each 
section  of  the  application  should  be 
numbered  as  indicated: 
1   Name  of  apfiiicant. 

2.  Business  address,  telephone 
number,  fax  number,  and  email  address. 

3.  Citizenship(s) 

4.  (;urrent  employment,  including 
title,  description  of  responsibility,  and 
name  and  address  of  employer. 

5.  Relevant  education  and 
professional  training. 

6.  Spanish  language  fluency,  written 
and  spoken. 

7  Post-education  employment 
historv'.  including  the  dates  and 
addressed  of  each  prior  position  and  a 
summary  of  responsibilities. 

8.  Relevant  professional  affiliations 
and  certifications,  including,  if  any. 
current  bar  memberships  in  good 
standing 

9  A  list  and  copies  of  publications, 
testimony,  and  speeches,  if  any, 
concerning  AD/CVD  law.  Judges  or 
former  judges  should  list  relevant 
judicial  decisions  Only  one  copy  of 
publications,  testimony,  speeches,  and 
decisions  need  be  submitted. 

10.  Summary  of  any  current  and  past 
employment  by,  or  consulting  or  other 
work  for.  the  United  States,  Canadian, 
or  Mexican  Governments. 

11.  The  names  and  nationalities  of  all 
foreign  principals  for  whom  the 
applicant  is  currently  or  has  previously 
been  registered  pursuant  to  the  Foreign 
Agents  Registration  Act.  22  U.S.C.  611 
et  seq..  and  the  dates  of  all  registration 
periods. 

12.  List  of  proceedings  brought  under 
U.S..  Canadian,  or  Mexican  AD/CVD 
law  regarding  imports  of  US,  Canadian, 
or  Mexican  products  in  which  the 
applicant  advised  or  represented  (for 
example,  as  consultant  or  attorney)  any 
U.S.,  Canadian,  or  Mexican  party  to 
such  proceeding  and.  for  each  such 
proceeding  listed,  the  name  and  country 
of  incorporation  of  such  party. 

13.  A  short  statement  of  qualifications 
and  availability  for  service  on  Chapter 
19  panels,  including  information 
relevant  to  the  applicant's  familiarity 
with  international  trade  law  and 
willingness  and  ability  to  make  time 
commitments  necessary  for  service  on 
panels. 

14.  On  a  separate  page,  the  names, 
addresses,  telephone,  and  fax  number  of 
three  individuals  willing  to  provide 
information  concerning  the  applicant's 
qualifications  for  service,  including  the 
applicant's  character,  reputation, 
reliability,  judgment,  and  familiarity 
with  international  trade  law. 


Current  Roster  Members  and  Prior 
Applicants 

Current  members  of  the  Chapter  19 
roster  who  remain  interested  in 
inclusion  on  the  Chapter  19  roster  are 
requested  to  submit  updated 
applications.  Individuals  who  have 
previously  applied  but  have  not  been 
selected  may  reapply  If  an  applicant, 
including  a  current  or  former  roster 
member,  has  previously  submitted 
materials  referred  to  in  item  9.  such 
materials  need  not  be  resubmitted. 

Public  Disclosure 

Applications  normally  will  be  subject 
to  public  disclosure.  An  applicant  who 
wishes  to  exempt  information  from 
public  disclosure  should  follow  the 
procedures  set  forth  in  15  CFR  2003.6. 

False  Statements 

Pursuant  to  section  402(c)(5)  of  the 
NAFTA  Implementation  Act.  false 
statements  by  applicants  regarding  their 
personal  or  professional  qualifications, 
or  financial  or  other  relevant  interests 
that  bear  on  the  applicants'  suitability 
for  placement  on  the  Chapter  19  roster 
or  for  appointment  to  binational  panels, 
are  subject  to  criminal  sanctions  under 
18  use.  1001 

Paperwork  Reduction  Act 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  number.  This 
notice's  collection  of  information 
burden  is  only  for  those  persons  who 
wish  voluntarily  to  apply  for 
nomination  to  the  NAFTA  Chapter  19 
roster.  It  is  expected  that  the  collection 
of  information  burden  will  be  under  3 
hours.  This  collection  of  information 
contains  no  annual  reporting  or  record 
keeping  burden.  This  collection  of 
information  was  approved  by  OMB 
under  OMB  Control  Number  0350-0009. 
Please  send  comments  regarding  the 
collection  of  information  burden  or  any 
other  aspect  of  the  information 
collection  to  USTR  at  the  address  above. 

Privacy  Act 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  The 
authority  for  requesting  information  to 
be  furnished  is  section  402  of  the 


NAFTA  Implementation  Act.  Provision 
of  the  information  requested  above  is 
voluntary:  however,  failure  to  provide 
the  information  will  preclude  your 
consideration  as  a  candidate  for  the 
NAFTA  Chapter  19  roster.  This 
information  is  maintained  in  a  system  of 
records  entitled  "Dispute  Settlement 
Panelists  Roster."  Notice  regarding  this 
system  of  records  will  be  published 
subsequently  in  the  Federal  Register 
and  will  reference  this  information 
collection.  The  information  provided  is 
needed,  and  will  be  used  by  USTR, 
other  federal  government  trade  policy 
officials  concerned  with  NAFTA 
dispute  settlement,  and  officials  of  the 
other  NAFTA  Parties  to  select  well- 
qualified  individuals  for  inclusion  on 
the  Chapter  19  roster  and  for  service  on 
Chapter  19  binational  panels. 

Kenneth  P.  Freiberg, 

Duputy  General  Counsel. 

IFRDoc  01-2B872  Filed  11-15-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  43-68, 
Altitude  Reporting  Equipment  and 
Transponder  System  Maintenance  and 
Inspection  Practices 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  availability  of 
proposed  AC  and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  proposed  advisory  circular  (AC)  43- 
6B.  that  provides  information 
concerning  acceptable  methods  of 
testing  altimeters,  static  systems, 
altitude  encoders,  and  Air  Traffic 
Control  (ATC)  transponder  systems. 
Like  all  advisory  material,  this  AC  is  not 
in  itself  mandator*'  and  does  not 
constitute  a  regulation.  It  provides  a 
means,  but  not  the  only  means,  of 
testing  to  be  used  at  the  time  of  original 
installation,  after  performing  repairs,  or 
during  scheduled  recertification. 
Altitude  reporting  equipment  and 
transponder  systems  are  significant 
elements  for  safe  operation  of  aircraft  in 
the  National  Airspace  System.  This 
notice  is  necessary-  to  give  all  interested 
persons  the  opportunity  to  present  their 
views  on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  January  15.  2002. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Continuous 
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Airworthiness  Maintenance  Division 
(Attention:  AFS-330),  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591,  or  electronically 
to  david.correia@faa.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Correia,  AFS-330,  at  the  address 

above,  by  e-mail  at 

david.correia®f aa.gov,  or  telephone  at 

(202) 267-3812. 

SUPPt.EMENTARY  INFORMATION: 

Comments  lavited 

The  proposed  AC  is  available  on  the 
FAA  Web  site  at  http://www.faa.gov/ 
avr/afs/acs/ac-idx.htm,  under  AC  No. 
43— 6B.  Interested  persons  are  invited  to 
comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire.  Please 
identify  AC  43-6B,  Altitude  Reporting 
Equipment  and  Transponder  System 
Maintenance  and  Inspection  F*ractices. 
and  submit  comments,  either  hard  copy 
or  electronic,  to  the  appropriate  address 
listed  above.  Comments  may  be 
inspected  at  the  above  address  between 
9:00  am  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  on  October  19. 
2001 

Louis  C.  Cusimano, 

Acting  Deputy  Director.  Flight  Standards 
Service. 

[FR  Doc  01-28679  Filed  11-15-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMlaral  Aviation  Admlntolraftlon 

Netic*  of  Availability  of  Drafl 
EnvironiMnlal  Assessment  and  Notice 
of  a  PubHc  Heering  for  the  City  of 
CMcafo's  Propoasd  World  Galewey 
Program  and  Other  Capltai 
improvement  Projects  at  Chicago 
O'Hare  intarwatlonal  Airport 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTIOH:  » he  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
corrected  notice  to  advise  the  public 
that  a  Draft  Environmental  Assessment 
(EA)  has  been  prepared  by  the  City  of 
Chicago  Department  oiAviation  for  the 
proposed  World  Gateway  Program  at 
Chicago  O'Hare  International  Airport, 
and  that  copies  of  the  Draft  EA  are 
available  for  public  review  and 
comment.  This  NotiSe  provides  updated 
phone  numbers  for  the  identified 
contact  person,  and  the  notice  has  been 
issued  to  provide  for  wide  distribution 
of  this  information  to  the  public,  and  to 
local,  state,  and  federal  agencies. 
Comments  are  being  solicited  by  the 


Qty  of  Chicago  on  the  environmental 
consequences  of  the  proposed  actions 
In  addition,  FAA  is  advising  that  the 
City  of  Chicago  will  hold  a  public 
hearing  on  December  13,  2001, 
regarding  the  EA  for  the  purpose  of 
considering  the  economic,  social,  and 
environmental  effects  of  the 
development  and  its  consistency  with 
apphcable  plans. 

SUMKURY:  The  World  Gateway  Program 
would  include  terminal  development 
and  improvements,  taxi  way 
development,  terminal  access  road 
improvements,  utility  system 
modification,  cargo  facility  relocation, 
and  other  capital  improvement  projects 
An  environmental  assessment  has  been 
prepared  by  the  City  of  Chicago 
Department  of  Aviation  to  evaluate  the 
proposed  projects.  The  EA  also 
evaluates  other  independent  airport 
development  projects  that  would  occur 
in  the  same  time  frame  as  the  World 
Gateway  Program.  The  subsequent 
environmental  documentation  v^ll  be 
used  by  the  FAA  to  determine  the 
appropriate  level  of  environmental 
review  necessary  pursuant  to  the 
National  Environmental  Policy  Act. 

Public  Hearing:  A  public  hearing  and 
informational  workshop  will  be  held  on 
Thursday,  December  13,  2001  from  300 
p.m. -8:00  p.m.  at  the  Fountain  blue 
Banquets,  2300  S.  Mannheim  Road,  Des 
Plaines,  Illinois  60018.  The  purpose  of 
this  hearing  is  to  consider  the 
environmental  effects  of  the  proposed 
World  Gateway  Program  and  afford  the 
public  the  opportunity  to  present  oral 
and/ or  written  comments.  A  transcript 
of  the  hearing  will  be  made  Written 
comments  will  be  accepted  through  the 
close  of  business  on  Tuesday,  January 
15.  2002.  The  first  half-hour  of  each  ' 
hour  of  the  public  heanng  will  be 
allocated  to  pre- reserved  testimony  The 
second  half  of  each  hour  will  be 
allocated  to  walk-in  testimony.  All 
individuals  will  have  five  minutes  to 
testify.  Individuals  may  call  Ms  Carol 
Wilinski  at  77S-894-6900  to  reserve  a 
time  slot  to  testify  at  the  public  hearing 
FOR  FURTHER  MFOHMATION  OR  TO  SUBMrr 
WRfTTEH  COMMENTS  COMTACT:  Ms.  Carol 
Wilinski,  Chicago  O'Hare  International 
Airport.  P.O.  Box  66412,  Chicago.  IL 
60666;  773-894-6900  (voice);  773-686- 
3743  (facsimile);  or  by  email: 
wgp_environinent®ohan.com.  Please 
submit  comments  prior  to  close  of 
business  Tuesday,  January  15,  2002 
SUPPLEMENTARY  MFORMATKM:  The 
proposed  World  Gateway  Program 
includes  the  development  of  two  new 
passenger  terminals.  Terminals  4  and  6, 
the  redevelopment  of  Terminal  2,  and 
Terminal  3  Concourse  K  extension.  As 


a  result  of  these  projects,  several 
facilities  must  be  relocated  These 
relocations  are  referred  to  as  Enabling 
Projects  The  EA  also  evaluates  other 
projects  unrelated  to  the  World  Gateway 
Program  but  which  are  projwsed  for 
development  during  the  same  jjeriod  of 
time  and  are  referred  to  as  Independent 
Utility  Projects.  Together,  the  World 
Gateway  Program,  the  Enabling  Projects, 
and  the  Independent  Utility  Projects  are 
referred  to  as  the  Proposed  Projects  in 
the  EA  The  Proposed  Projects  include 
the  following: 

The  World  Gateway  Progran 

Terminal  2  Redevelopment 

Reconfiguration  of  terminal  interior 
Widening  passenger  corridor  linking 
Terminals  1  and  2;  Demolition  and 
reconstruction  of  Concourses  E  and  F; 
Installation  of  Federal  Inspection 
Service  (FIS)  facilities,  and 
Reconfiguration  of  aircraft  parking 
apron. 

Terminal  3.  Concourse  K  Extension 

Extension  of  Concourse  K  and 
Relocation  of  Taxiway  A/B; 
Construction  of  new  apron. 

Terminal  4  Development 

Construction  of  Terminal  4, 
Installation  of  FIS  facilities; 
Enlargement  and  reconfiguration  of 
apron 

Terminal  5  Reconfiguration 

Modified  to  integrate  with  the 
proposed  Terminal  6 

Terminal  6  Development 

Construction  of  Terminal  6; 
Reconfiguration  of  apron:  Extension  of 
taxiway;  Development  of  access  road  for 
Terminals  5  and  6:  Construction  of 
Terminal  6  parking  garage  Realignment 
of  Airport  Transmit  System  (ATS)  line 
and  construction  of  ATS  station  in 
Terminal  6 

Eeabtiag  Projects 

•  Delta  Cargo  Facility  Relocation 

•  Lynxs  Cargo  Facility  Relocation 

•  Sky  Chefs  Flight  Kitchen  Relocation 

•  Heating  and  Refrigeration  (HfitR)  Plant 
Support  Facility  Relocations 

•  Commonwealth  Edison  Switchvard 
Dl  79  Relocation 

Independent  Utility  Projects 

•  Public  Parking  Improvements 

•  Development  of  Consolidated  Rental 
Car  Facility /ATS  Station 

•  Development  of  Rental  Car  Storage 
and  Maintenance  Lot 

•  ATS  Storage  and  Maintenance 
Facihty  Relocation'Track  Extension 
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•  Development  of  Long-Term  Parking 
ATS  Station  and  Intermodal 
Connection 

•  Additional  Fuel  Tank-Farm 
Development  in  Northwest  Airfield 

•  Development  of  City  Warehouse  and 
Trades  Building 

•  Eastside  Collateral  Development 

•  O'Hare  Roadway  Improvements 
Copies  of  the  World  Gateway  Program 

Draft  EA  are  available  at  the  following 
locations; 

Arlington  Heights  Memorial  Library.  500  N. 

Dunton  Ave..  Arlington  Heights,  IL  60004 
Bensenville  Public  Library.  200  S.  Church 

Rd  ,  BensenyiUe,  IL  60106 
College  of  DuPdge  Library.  425  Faweli.  Glen 

Ellyn.  IL  601:37 
Des  Flames  Public  Library.  1501  Ellinwood 

St  .  Des  Plaines.  IL  60016 
Eisenhower  Public  Library.  4652  N.  Olcott 

Ave..  Harwood  Heights.  IL  60706 
Elk  Grove  Village  Public  Library.  1011 

Wellington   .^ve  ,  Elk  Grove  Village,  IL 

60007 
Elmhurst  Public  Library.  211  Prospect  Ave., 

Elmhurst.  IL  60126 
Franklin  Park  Public  Library.  10311  Grand 

Ave  .  Franklin  Park.  IL  60131 
Harold  Washington  Library,  400  South  State 

St..  5th  Floor.  Chicago,  IL  60605 
Itasca  Community  Library.  500  W.  Irving 

Park  Rd  .  Itasca.  IL  60143 
Melrose  Park  Publit  Library  801  Broadway 

St..  Melrose  Park.  IL  60160 
Mount  Prospect  Public  Library,  10  S 

Emerson  St..  Mount  Prospect.  IL  60056 
Northlake  Publi(  Library,  231  N.  Wolf  Rd.. 

Northlake,  IL  60164 
Oakton  C'ommiinity  College  Library,  Des 

Plaines,  IL  60016 
Park  Ridge  Public  Library,  20  S.  Prospect 

Ave..  Park  Ridge,  IL  60068 
River  Grove  Public  Library ,  8638  Grand  Ave.. 

River  Grove.  IL  60171 
Roselle  Public  Librar>,  40  S  Park  St..  Roselle, 

IL  60172 
Schiller  Park  Library.  4200  Old  River  Rd.. 

Schiller  Park.  IL  60176 
Wood  Dale  Publii  Library.  520  N.  Wood  Dale 

Rd..  Wood  Dale.  IL  60191 

Issued  in  Des  Plaines.  Illinois,  on 
November  7,  2001 
Philip  M.  Smithmeyer, 

Manager.  Chicago  Airports  District  Office, 
Great  Lakes  Region 

IFR  Doc  01-28678  Filed  11-15-01,  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 
il  Aviation  Administration 


Notlca  of  Intsnt  To  Prepare  an 
Environnwntal  Impact  Statement  and 
To  Conduct  Environmental  Scoping  for 
Improvements  to  ttw  GaryA^icago 
Airport  in  Gary,  IN 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Corrected  notice  to  prepare  an 
Environmental  Impact  Statement  and  to 
hold  a  public  scoping  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
corrected  notice  to  advise  the  public 
that  an  Environmental  Impact  Statement 
or  other  appropriate  environmental 
documentation  will  be  prepared  to 
assess  certain  improvements  to  the 
Gary/Chicago  Airport.  This  corrected 
notice  changes  the  comment  receipt 
date  from  December  19.  2001  to 
December  27.  2001  and  also  changes  the 
scoping  meeting  date  from  December  5. 
2001  to  December  13.  2001.  The 
environmental  review  will  assess 
improvements  associated  with  the 
existing  air  carrier  Runway  12-30. 
including  railroad  relocation  and 
improved  runway  safety  areas:  an 
extension  of  the  existing  air  carrier 
Runway  12-30;  expansion  of  the 
existing  terminal  site;  and  analysis  of 
sites  for  new  passenger  terminal  and  air 
cargo  areas.  A  public  scoping  process 
will  be  held  in  order  that  all  significant 
issues  related  to  the  proposed  actions 
are  identified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  W.  MacMullen.  Airports 
Environmental  Program  Manager, 
Federal  Aviation  Administration, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  Mr  MacMullen  can  be  contacted 
at  (847)  294-7522  (voice),  (847)  294- 
7046  (facsimile). 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  Gary/Chicago  Airport 
Authority,  the  FAA  is  preparing  an 
Environmental  Impact  Statement  or 
other  appropriate  environmental 
documentation.  The  review  will  address 
specific  improvements  of  Gary/Chicago 
Airport  as  identified  during  the  2001 
Airport  Master  Plan  process  and  shown 
on  the  2001  Airport  Layout  Plan.  The 
following  improvements  have  been 
grouped  in  four  categories  and  are 
identified  as  ripe  for  review  and 
decision:  Improvements  associated  with 
Existing  Runway  12-30,  the  primary  air 
carrier  runway  at  the  airport,  relocate 
E.}.  &  E.  Railroad,  acquire  land 
northwest  of  airport  to  allow  for 
modifications  to  runway  safety  area, 
relocate  airside  perimeter  roadway, 
relocate  Runway  12-30  navaids, 
improve  Runway  Safety  Area  for 
Runway  12,  relocate  Runway  12 
threshold  to  remove  prior  displacement, 
and  acquire  land  southeast  of  airport, 
located  within  or  immediately  adjacent 
to  runway  protection  zone;  Extension  of 
Runway  12-30,  including  acquire  land 
or  rights  northwest  of  existing  runway, 


relocate/bury  power  lines,  relocate 
airside  perimeter  roadway,  extend 
Runway  12-30  (1,900  feet  by  150  feet), 
relocate  Runway  12-30  navaids, 
displace  Runway  30  threshold  using 
declared  distance  standards,  extend 
parallel  taxiway  A  to  new  end  of 
Runway  12,  construct  deicing  hold  pads 
on  Taxiway  A  at  Runway  12  and 
Runway  30,  and  develop  two  high- 
speed exit  taxiways;  Expansion  of 
existing  passenger  terminal  to 
accommodate  projected  demands;  and 
analysis  of  sites  adjacent  to  extended 
runway  for  aviation  related 
development,  including  new  passenger 
terminal  and  air  cargo  areas. 

The  purpose  and  need  for  these 
improvements  will  be  reviewed  in  the 
environmental  documentation.  All 
reasonable  alternatives  will  be 
considered  including  the  no-action 
alternative. 

Copies  of  a  scoping  document  with 
additional  detail  can  be  obtained  by 
contacting  the  FAA  informational 
contact  person  identified  above. 
Federal,  State,  and  local  agencies  and 
other  interested  parties  are  invited  to 
make  comments  and  suggestions  to 
ensure  that  the  full  range  of  issues 
related  to  these  proposed  actions  are 
addressed  and  all  significant  issues 
identified.  The  FAA  informational 
contact  person  identified  above  should 
receive  these  comments  and  suggestions 
by  December  27.  2001. 

Public  Scoping  Meeting:  To  facilitate 
receipt  of  comments,  two  public  scoping 
meetings  will  be  held  on  December  13, 
2001  at  the  Gary/Chicago  Airport,  6001 
Industrial  Highway,  Gary,  Indiana.  The 
first  meeting  will  be  held  between  10:00 
AM  and  2:00  FM  for  Federal,  State,  and 
local  agencies  in  the  administrative 
offices.  The  second  meeting  will  be  held 
from  3:00  pm  to  7:00  pm  for  other 
interested  parties  in  the  passenger 
terminal  facility. 

Issued  in  Des  Plaines.  Illinois,  on 
November  7.  2001. 
Philip  M.  Smithmeyer, 

Manager.  Chicago  Airports  District  Office. 
Great  Lakes  Region. 

IFR  Doc.  01-28677  Filed  11-15-01;  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 

Federal  Aviation  Adrnlnistration 

RTCA  Special  Commlttae  193/ 
EUROCAE  Worldng  Group  44:  Terrain 
and  Airport  Databases 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
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ACTION:  Notice  of  RTCA  Special 
Committee  193/EUROCAE  Working 
Group  44  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  193/ 
EUROCAE  Working  Group  44;  Terrain 
and  Airport  Databases 
DATES:  The  meeting  will  be  held 
December  3-7,  2001  from  9  am-5  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
FA.A.  National  Aeronautical  Charting 
Organization  (NACO).  NOAA  Bldg.. 
SSMC-2,  Room  2358.  1305  East-West 
Highway.  Silver  Spring.  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street.  NW., 
Suite  805.  Washington.  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web.  site  http:// 
mVW.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463.  5  use,  appendix  2).  notice  is 
herebv  given  for  a  Special  Committee 
193/EUROCAE  Working  Group  44 
meeting.  The  agenda  will  include: 

•  December  3: 

•  Opening  Plenary-  Session  (Welcome 

and  Introductor\-  Remarks,  Review/ 
Approval  of  Meeting  Agenda, 
Review  Summary-  of  Previous 
Meeting) 

•  Presentations/Discussions  of 

formation  of  new  Subgroup  4 
(Database  Exchange  Format); 
Introduction  of  new  Subgroup  4 
Chairman 

•  Subgroup  2  (Terrain  and  Obstacle 

Databases): 

•  Review  past  minutes  and  actions; 

Presentations;  Review  of  draft 
document;  Begin  Final  Review  and 
Comment  (FRAC)  process  for 
Standards  for  Terrain  and  Obstacle 
Databases  document 

•  Subgroup  4  (Database  Exchange 

Format): 

•  Begin  new  subgroup  4;  Establish  goals 

and  objectives  for  new  subgroup; 
Start  work  on  new  document 

•  December  4,  5,  6: 

•  Subgroups  2  and  4  continue 

discussions 

•  Plenary  Forms: 

•  Complete  FR,^C  process  and  achieve 

plenar\-  consensus  for  the  Standards 
for  Terrain  and  Obstacle  Database 
document 

•  December  7: 

•  Closing  Plenan,-  Session  (Summary  of 

Subgroups  2  and  4  meetings;  Assign 
Tasks.  Other  Business.  Date  and 
Place  of  Next  Meeting.  Adjourn) 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 


With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time 

Issued  in  Washington,  DC,  on  November  9. 
2001. 

lanice  L.  Peterson, 

FA,4  Special  Assistant.  RTCA  Advisory 
Committee. 

[FR  Doc.  01-28732  Filed  11-15-01;  8:45  am] 
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DEPARTME^fr  OF  TRANSPORTATION 
Federal  Railroad  Adnr>inistration 

[Docket  No.  FRA  2001-9972;  Formerly  FRA 
Docket  No.  87-2.  Notice  No.  12] 

RIN213O-AB20 

Automatic  Train  Control  (ATC)  and 
Advanced  Civil  Speed  Enforcement 
System  (ACSES);  Northeast  Corridor 
(NEC)  Railroads 

AGENCY:  Federal  Railroad 
Administration  (FR.-\).  Department  of 
Transportation  (DOT). 
ACTION:  Amendment  to  Order  of 
Particular  Applicability  Requiring 
ACSES  Between  New  Haven, 
Connecticut  and  Boston. 
Massachusetts — Extension  of  Time 
Within  Which  CSX  Transportation 
(CSXT)  is  Required  to  Complete 
Software  Testing. 


SUMMARY:  FRA  amends  its  Order  of 

Particular  Applicability  requiring  all 
trains  operating  on  the  Northeast 
Corridor  (NEC)  between  New  Haven. 
Connecticut  and  Boston.  Massachusetts 
(NEC — North  End)  to  be  equipped  to 
respond  to  the  new  Advanced  Civil 
Speed  Enforcement  System  (ACSES) 
system.  This  amendment  extends  the 
date  by  which  CSXT  must  complete 
testing  of  new  Amtrak  operational 
software  on  three  CSXT  ACSES- 
equipped  locomotives  from  September 
16.  2001.  to  March  16.  2002  This  action 
is  necessar>'  because  of  dela\  s  in  the 
development  of  the  software,  which  will 
be  used  to  support  more  efficient 
operations. 

DATES:  The  amendments  to  the  Order 
are  effective  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  W 
E  Goodman.  Staff  Director.  Signal  and 
Train  Control  Division.  Office  of  Safetv, 
Mail  Stop  25.  FRA.  1120  Vermont 
Avenue,  N'W.,  Washington.  DC  20590 
((202)  493-6325);  Paul  Weber.  Railroad 


Safety  Specialist.  Signal  and  Train 
Control  Division,  Office  of  Safetv.  Mail 
Stop  25.  FRA,  1120  Vermont  Avenue. 
N'W.,  Washington.  DC  20590  ((202)  493- 
6258);  or  Patincia  V  Sun.  Office  of  Chief 
Counsel.  Mail  Stop  10.  1120  Vermont 
.•\venue.  N'\V..  Washington.  DC  20590 
((202)493-6038), 

For  instructions  on  how  to  use  this 
system,  visit  the  Docket  Management 
System  Web  Site  and  click  on  the 
"Help"  menu.  This  docket  is  also 
available  for  inspection  or  copying  at 
room  PL-401  on  the  plaza  level  of  the 
Nassif  Building  at  the  V  S  Department 
of  Transportation.  400  7th  Street.  SW.. 
Washington,  DC  20590-0001.  during 
regular  business  hours 
SUPPLEMENTARY  INFORMATION:  The  Order 
of  Particular  Applicability,  as  published 
on  July  22,  1998.  set  performance 
.'Jtandards  for  cab  signal  automatic  train 
control  and  ACSES  systems,  increased 
certain  maximum  authorized  train 
speeds,  and  contained  safetv 
requirements  supporting  improved  rail 
sen'ice  on  the  NTC.  63  FR  39343 
.\mong  other  requirements,  the  Order 
required  all  trains  operating  on  track 
conti-olled  by  the  National  Railroad 
Passenger  Corporation  (Amtrak)  on  the 
NTIC — .North  End  to  be  controlled  bv 
locomotives  equipped  to  respond  to 
ACSES  by  October  1.  1999.  In  four  later 
notices,  FRA  amended  the  Order  to  reset 
the  implementation  schedule  and  make 
technical  changes.  64  FR  54410.  October 
6.  1999;  65  FR  62795.  October  19.  2000; 
66  FR  1718.  lanuarv  9.  2001.  and  66  FK 
34512,  Iune28,  2001. 

Background 

FR>^  IS  making  the  amendment  to  this 
Order  effective  upon  publication  instead 
of  30  days  after  tho  publication  date  in 
order  to  realize  the  significant  safetv 
and  transportation  benefits  afforded  bv 
the  ACSES  system  at  the  earliest 
possible  time  All  affected  parties  have 
been  notified 

FR,^  is  not  reopening  the  comment 
period  since  the  sole  amendment  to  this 
Order  is  to  extend  femporar\'  operating 
protocols  for  CSXT  that  had  expired  on 
September  16.  2001.  The  amendment 
allows  these  protocols  to  remain 
effective  until  March  16.  2002.  This 
amendment  will  be  effective  for  fewer 
than  six  months  and  is  necessar\'  to 
avoid  disruption  of  rail  service.  Under 
these  circumstances,  delaying  the 
effective  date  of  the  amendment  to 
allow  for  notice  and  comment  would  be 
impracticable,  unnecessarv.  and 
contrar\-  to  the  public  interest.  FRA  will 
continue  to  monitor  the  progress  of 
CSXT  towards  equipping  and 
maintaining  sufficient  units  to  run  all 
trains  with  operative  ACSES. 
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Extension  of  CSXT  Software  Testing 
Requirement 

On  lune  28,  2001,  in  Notice  No.  11. 
FRA  granted  CISXT  a  relief  period  from 
tht'  implpmentation  schedule  specified 
in  the  Order  During  this  relief  period, 
which  expired  on  September  16.  2001, 
CSXT  was  expected  to  test  new  Amtrak 
operational  software  on  three  CSXT 
ACSES-equipped  locomotives.  The 
testing's  purpose  was  to  help  CSXT 
adapt  Amtrak's  control  software  system 
to  the  needs  of  freight  service.  CSXT 
was  then  required  to  monitor  the 
performance  of  these  locomotives  for 
mechanir;al  and  operational  problems 
and,  once  the  software  had  been 
approved,  to  install  the  approved 
software  on  the  remaining  CSXT 
locomotives. 

The  production,  delivery  and  testing 
of  the  software  have  been  delayed,  and 
the  relief  period  for  CSXT  must  be 
extended   FRy\  is  therefore  extending 
the  date  bv  which  CSXT  must  complete 
software  testing  to  March  16.  2002  since 
Amtrak  is  still  in  the  process  of 
developing  its  new  operational  software. 

Other  than  the  extension  for  software 
testing  explained  above,  the  temporary 
operating  protocols  specified  in  Notice 
No  1 1  remain  in  effect  without  change. 
Including  this  amendment,  FRA  has 
granted  five  requests  for  relief  from  the 
Order's  original  timetable.  FRA 
therefore  expects  all  affected  parties  to 
i:ommit  fiillv  to  the  extended  deadlines 
set  out  in  the  amended  implementation 
schedule.  Any  additional  requests  for 
relief  must  be  thoroughly  documented 
and  justified. 

Issued  in  Washington,  DC  on  November  9, 

2001 

.Allan  Rutter, 

hfdfral  Hailroad  Administrator. 

(FK  Ilni    01-287:n  Filed  11-15-01;  8:4.=i  ami 

BILLING  CODE  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-«591 :  Notice  2] 

Bridgestone/Firestone,  Inc..  Grant  of 
Application  for  Decision  That 
Noncompliance  Is  Inconsequential  to 
Motor  Vehicle  Safety 

Bridgestone/Firestone.  Inc. 
(Firestone),  has  determined  that 
approximately  33.000  P235/75R15 
VVidetrack  VVintertrax  tires  produced  in 
its  Sao  Paulo.  Brazil  plant  and  1.400 
P235/75R15  Lemans  A/T  tires  produced 
in  its  Decatur.  Illinois  plant  do  not  meet 
the  labeling  requirements  mandated  by 


Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  109.  "New  Pneumatic 
Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Firestone  petitioned  for  a 
determination  that  the  noncompliance, 
in  each  case,  is  inconsequential  to  motor 
vehicle  safety  and  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Repgrts." 

Notice  of  receipt  ot  the  application 
was  published  in  the  Federal  Register. 
with  a  30-day  comment  period,  on 
Monday,  January  22,  2001  (66  FR  6757). 
NHTSA  received  one  comment  on  this 
application  from  Public  Citizen,  a 
consumer  advocacv  organization. 

The  33,000  P235775R15  VVidetrack 
VVintertrax  tires  produced  from  April 
2000  through  October  2000.  in  the  Sao 
Paulo,  Brazil  plant  do  not  comply  with 
paragraph  S4.2.1(c).  which  specifies  tire 
load  ratings  for  the  various  tire  sizes. 
According  to  Firestone,  the  maximum 
load  rating  is  mislabeled  on  the  affected 
tires.  The  actual  marking  was:  Max  Load 
650  Kg  (1433  lbs.)  @  300  Kpa  (44  psi). 
The  correct  marking  should  have  been; 
Max  Load  920  Kg  (2028  lbs.)  @  300  Kpa 
(44  psi).  Paragraph  S4.2.1  (c)  essentially 
requires  that  the  maximum  load  rating 
of  a  tire  meet  or  exceed  the  maximum 
load  rating  for  that  particular  tire  size, 
which  is  published  in  designated 
documents.  In  the  case  of  the  P235/ 
75R15  VVidetrack  VVintertrax  tires,  the 
maximum  load  molded  into  the  tire  is 
less  than  the  published  maximum  load 
for  tires  of  this  size. 

The  Decatur  plant  produced  1,400 
P235/75R15  Lemans  A/T  tires  during 
DOT  weeks  36,  37  and  38  of  the  year 
2000  that  do  not  comply  with  FMVSS 
No.  109,  paragraph  S4.3.4  (a),  which 
specifies  the  maximum  inflation 
pressure  labeling  requirements.  The 
maximum  inflation  pressure  (English 
units  only)  of  the  affected  tires  was 
mismarked  on  the  sidewall  opposite  the 
DOT  serial  number.  The  DOT  serial 
number  is  generally  mounted  on  the 
inboard  side  of  the  tire  away  from  the 
customer.  The  actual  marking  was  340 
Kpa  (41  psi)  and  the  correct  marking 
should  have  been  340  Kpa  (50  psi). 

The  comment  submitted  to  tne  docket 
by  Public  Citizen  is  a  report  entitled 
"Spinning  Their  Wheels:  How  Ford  and 
Firestone  Fail  to  Justify  the  Limited  Tire 
RecaU."  The  report  did  not  address  the 
issues  raised  by  Firestone  in  its 
application  for  decision  of 
inconsequential  noncompliance  and 
was  not  a  factor  in  the  agency's 
decisions. 

With  regard  to  the  33,000  P235/75R15 
Widetrack  VVintertrax  tires,  the  agency 
believes  that  the  true  measure  of 
inconsequentiality  to  motor  vehicle 


safety  is  the  effect  of  the  noncompliance 
on  the  operational  safety  of  vehicles  on 
which  these  tires  are  mounted. 
According  to  Firestone,  the  tires  meet 
all  other  FMVSS  No.  109  performance 
and  labeling  requirements.  The 
maximum  load  rating  molded  into  the 
tires  is  actually  less  than  the  correct 
load  rating  for  the  tires.  Therefore,  it  is 
not  likely  that  these  tires  would  be 
placed  in  an  unsafe,  overload  situation 
as  a  result  of  the  noncomplianl  labeling. 
If  consumers  rely  on  the  labeling,  they 
will  put  far  less  of  a  load  on  the  tire  than 
it  is  capable  of  carrying.  This  presents 
no  safety  concern. 

The  agency  considers  the  true 
measure  of  inconsequentiality  with 
respect  to  the  1.400  P235/75R15  Lemans 
A/T  tires  to  be  the  effect  of  the 
noncompliance  on  the  operational 
safety  of  vehicles  on  which  the  tires  are 
mounted.  According  to  Firestone,  these 
tires  meet  all  other  FMVSS  No.  109 
performance  and  labeling  requirements. 
In  this  case,  the  tire  maximum  inflation 
pressure  was  mislabled  in  English  units 
on  one  side  of  the  tire,  the  side  that  is 
generally  mounted  outboard  toward  the 
customer.  However,  the  maximum 
inflation  pressure  is  correctly  labeled  in 
metric  units  on  both  sides  of  the  tire. 
The  correct  maximum  inflation  pressure 
for  these  tires  is  greater  than  the 
mislabeled  maximum  inflation  pressvire. 
Therefore,  it  is  not  likely  that  the  tires 
would  be  placed  in  an  unsafe,  over- 
inflated  situation  as  a  result  of  this 
noncompliance.  With  regard  to  under- 
inflation.  a  document  in  which  tire  and 
rim  information  is  published  entitled 
"Tire  Guide.  Complete  Tire  and  Wheel 
Information  for  Cars  and  Trucks."  was 
reviewed.  The  correct  tire  inflation 
pressure  data  is  the  data  provided  by  the 
manufacturer  of  the  vehicle  on  which 
the  tires  are  mounted.  This  information 
is  provided  in  the  owner's  manual,  on 
the  vehicle  certification  label,  and  on 
the  tire  information  label,  if  applicable. 
Based  on  the  data  in  the  document,  an 
inflation  pressure  of  41  psi  or  less  is 
recommended  bv  vehicle  manufacturers 
for  P235/75R15  tires.  Therefore,  if 
consumers  inflate  these  tires  to  the 
inflation  pressure  marked  on  the  tires. 
41  psi.  the  tires  would  not  be  under- 
inflated.  Again,  no  adverse  safety 
consequences  result  from  this 
mislabeling. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  the  1  burden  of  persuasion  that 
the  noncompliance  with  FMVSS  No. 
109,  S4.2.1  and  the  noncompliance  with 
FMVSS  No.  109,  S4.3.4.  are 
inconsequential  to  motor  vehicle  safety. 
Accordingly.  Firestone's  application  is 
granted  and  the  applicant  is  exempted 
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from  providing  the  notification  of  the 
noncompliance  that  would  be  required 
by  49  U.S.C.  30118,  and  from  remedying 
the  noncompliance,  as  would  be 
required  by  49  U.S.C.  30120.  (49  U.S.C. 
301118,  301120;  delegations  of  authority 
at  49  CFR  1.50  and  501.8) 

Issued  on   November  9.  2001 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc  01-28675  Filed  11-15-01;  8:45  am] 

BILUNG  CODE  *910-^9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34002] 

Alamo  North  Texas  Railroad 
Corporation — Constructton  and 
Operation  Exemption — Wise  County, 
TX 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  and  operation  by 
Alamo  North  Texas  Railroad 
Corporation  of  a  2.25-mile  line  of 
railroad  in  Wise  County,  TX. 
DATES:  The  exemption  will  not  become 
effective  until  the  environmental  review- 
process  is  completed.  Once  that  process 
is  completed,  the  Board  will  issue  a 
further  decision  addressing  the 
environmental  matters  and  estabhshing 
an  exemption  effective  date  at  that  time, 
if  appropriate.  Petitions  to  reopen  must 
be  filed  by  December  6,  2001 
ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  34002,  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street.  NW.,' Washington,  DC  20423- 
0001;  and  (2)  Richard  Allen,  Zuckert 
Scoutt  &  Rasenberger,  L.L.P..  888 
Seventeenth  Street,  NW.,  Washington, 
DC  20006-3309. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ber\l  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  Room  405,  1925  K  Street,  NW., 
Washington.  DC  20006.  Telephone: 
(202)  293-7776.  [TDD  for  the  hearing 
impaired:  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 


Decided:  November  8.  2001 

By  the  Board.  Chairman  Morgan.  Vice 

Chairman  Clybum.  and  Commissioner 

Burkes 

Vernon  A.  Williams. 

Secretary. 

[FR  Doc  01-28657  Filed  11-15-01;  8:45  am] 

BILLmG  CODE  4nS-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34069] 

Central  Montana  Rait,  Inc.— Traclcage 
Rights  Exemptior)— The  Burlington 
Nortt>em  and  Santa  Fe  Railway 
Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  temporary  overhead  trackage 
nghts  to  Central  Montana  Rail.  Inc. 
(CMR)  over  BNSF's  lines  between 
milepost  134  4  and  milepost  134  57.  in 
the  vicinity  of  Mocassin.  MT.  a  distance 
of  0.17  miles 

The  parties  reported  that  they 
intended  to  consummate  the  transaction 
as  soon  as  practicable  under  this 
exemption.  The  earliest  the  transaction 
could  have  been  consummated  was 
November  5,  2001,  the  effective  date  of 
the  exemption  (7  days  after  the  notice  of 
exemption  was  filed)  ■  The  temporary 
trackage  rights  are  to  allow  CMR  to 
serve  the  United  Hau^est  grain  elevator 
located  at  milepost  134.4  until  such 
time  that  CMR  can  construct  its  own 
track 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Rv  Co  — Trackage  Rights — B\, 
354  ICC.  605  (1978).  as  modified  m 
Mendocino  Coast  flv ,  Inc. — Lease  and 
Operate.  360  ICC  653  (1980) 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  US  C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No  34069  must  be  filed  with  the 


1 0n  October  29.  2001.  CMR  concurrently  filed  a 
petition  for  exemption  in  STB  Finance  Docket  No. 
34069  (Sub-No  1).  Central  Montana  Rail.  Inc  — 
Trackage  Rights  Exemption— The  Burlington 
\orlbem  and  Santa  Fe  floj/vt-oy  Companv  wherein 
CMR  requests  that  the  Board  permit  the  proposed 
temporary  overhead  trackage  nghts  arrangement 
described  in  the  present  proceeding  to  expire  on 
Januan,'  1.  200.3  That  petition  will  be  addressed  by 
the  Board  in  a  separate  decision. 


Surface  Transportation  Board.  Office  of 
the  Secretary',  Case  Control  Unit   1925  K 
Street.  N'W\.  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  ser\ed  on  Tammy 
Wyatt-Shaw,  Esq  ,  Phillips  &  Bohyer, 
P.C.,  P.O.  Box  8569.  Missoula,  MT 
59807 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
iMA-^^stb  dot.gov 

Decided;  November  7.  2001. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary 
[FRDoc  01-28656  Filed  11-15-01.8:45  am) 

8H.LIMC  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Rnance  Docket  No.  34040] 

Riverview  Trenton  Railroad 
Company— Acquisition  and 
Operiation— In  Wayne  County,  Ml 

AGENCY:  Surface  Transportation  Board. 
ACnOH:  Notice  of  extended  comment 
period. 

SUMMARY:  The  Riverview  Trenton 

Railroad  Company  (RTRR)  has 
petitioned  the  Surface  Transportation 
Board  (Board)  for  authority  to  acquire 
and  operate  a  rail  line  approximately  1.5 
miles  in  length  in  Wayne  County, 
Michigan,  to  serve  a  proposed 
intermodaJ  facility  The  Board's  Section 
of  Environmental  ,\nalysis  (SEA)  served 
an  environmental  assessment  (EA)  for 
public  review  and  comment  on  this 
project  on  October  15.  2001   Comments 
were  originally  due  by  November  14, 
2001   Due  to  recent  events  involving  a 
principal  postal  facility  in  Washington. 
DC.  timely  receipt  of  materials  mailed  to 
the  Board  has  been  disrupted.  The 
Board  has  therefore  decided  to  extend 
the  comment  period  until  NovemI>er  26, 
2001   SEA  requests  that  individuals 
filing  comments,  as  well  as  individuals 
who  have  previously  filed  comments 
regarding  this  EA.  take  the  following 
additional  steps  to  ensure  receipt  of 
their  correspondence  during  the 
comment  period: 

1   Telephone  or  e-mail  the 
environmental  contact  prior  to  the  close 
of  the  comment  period  and  inform  them 
that  you  have  mailed  a  comment 

2.  if  the  comment  has  not  been 
received,  the  environmental  contact  will 
discuss  alternative  modes  of  delivery. 

3  Retain  a  copy  of  your  comment  for 
your  records  should  alternative  modes 
of  deliver,  be  necessary 
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SEA  is  committed  to  carrying  out  its 
duties  to  the  public  and  regrets  any 
inconvenience  these  new  procedures 
may  cause. 

DATES:  Comment  period  extended  to 
November  26,  2001. 
ADDRESSES:  Comments  (an  original  and 
10  copies)  regarding  this  EA  should  be' 
submitted  in  writing  to:  Section  of 
Environmental  Analysis.  Surface 
Transportation  Board.  1925  K  Street. 
N\V  .  Washington,  DC  20423.  to  the 
attention  of  Kenneth  Blodgett 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Blodgett,  (202)  56.5-1554  (TDD 
for  the  hearing  impaired  (1-800-877- 
83439).  To  obtain  a  copy  of  the  EA. 
contact  Da-2-Da  Legal  at  1925  K  Street, 
NVV  .  Room  405,  Washington.  DC  20006. 
phone  (202)  293-7776  or  visit  the 
Board's  website  at  "www.stb.dot.gov". 

B\  the  Board.  Victoria  Rutson.  Chief. 
Section  of  Knvironmentai  Analysis. 
Vernon  .\.  Williams, 
Secrftary 
|FR  Doc   01-28725  Filed  1 1-15-01;  8:45  am] 

BILLING  COOe  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Remote  Location  Filing:  Extension  of 
Deadline  for  Customs  Brokers  To 
Submit  National  Permit  Numbers  to 
Customs 

AGENCY:  Customs  Service,  Department 
(jf  the  Treasur\-. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  a 
deadline  extension  for  cu.stoms  brokers 
participating  in  the  remote  location 
filing  (RLF)  prototype  to  submit  national 
permit  numbers  to  Customs.  The 
original  date  by  which  customs  brokers 
were  required  to  submit  this  data  to 
Customs  Headquarters  was  November  6, 
2001   Due  to  recent  events  that  have 
disrupted  mail  service  to  Customs 
Headquarters,  this  date  is  being 
extended  to  December  6,  2001 
DATES:  Customs  brokers  who  are  current 
participants  in  RLF  must  submit  their 
national  permit  numbers  to  Customs  on 
or  before  December  6.  2001. 

ADDRESSES:  Submissions  of  national 
permit  numbers  should  be  sent  to 
Customs  either  via  email  to 
Lsd.k  santana^customs. treas.gov  OT  via 
fax  to  (202)  92  7-1096  or.  in  the 
alternative,  addressed  to  the  Remote 
Location  Filing  Team.  Office  of  Field 
Operations.  US  C^ustoms  Service.  1300 
Pennsylvania  Avenue,  NW.,  Room  5,2- 
B,  Washington,  DC  20229. 


FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Santana.  (202)  927-4243  or  via  email  at 
Lisa.k.santana@customs.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

RLF  Authorized  by  the  National 
Customs  Automation  Program  (NCAP) 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
Pub.  L.  103-182,  107  Stat,  2057 
(December  8,  1993),  contains  provisions 
pertaining  to  Customs  Modernization 
(107  Stat.  2170).  Subpart  B  of  title  VI  of 
the  Act  concerns  the  National  Customs 
Automation  Program  (NCAP).  an 
electronic  system  for  the  processing  of 
commercial  imports.  Within  subpart  B, 
section  631  of  the  Act  adds  section  414 
(19  U.S.C,  1414),  which  provides  for 
Remote  Location  Filing  (RLF).  to  the 
Tariff  Act  of  1930.  as  amended.  RLF 
permits  an  eligible  NCAP  participant  to 
elect  to  electronically  file  a  formal  or 
informal  consumption  entry  with 
Customs  from  a  remote  location  within 
the  Customs  territory  of  the  United 
States  other  than  the  port  of  arrival,  or 
from  within  the  port  of  arrival  with  a 
requested  designated  examination  site 
outside  the  port  of  arrival. 

RLF  Prototype  Two 

In  accordance  with  §  101, 9(b)  of  the 
Customs  Regulations  (19  CFR  101.9(b)), 
Customs  has  developed  and  tested  two 
RLF  prototypes. 

RLF  Prototype  Two  commenced  on 
January  1,  1997.  See  document 
published  in  the  Federal  Register  (61 
FR  60749)  on  November  29,  1996.  The 
RLF  Prototype  Two  terms  and 
conditions  remain  in  effect  except  for 
those  explicitly  changed  by  a  document 
published  in  the  Federal  Register  on 
July  6,  2001  (66  FR  35693) 

New  Eligibility  Criterion  for  Brokers 
Participating  m  RLF  Prototype  Two 

One  of  the  changes  to  RLF  Prototvpe 
Two  effected  by  the  July  6,  2001 . 
Federal  Register  document  imposed  a 
new  eligibility  criterion  for  participation 
in  RLF.  The  eligibility  criterion  requires 
that  licensed  customs  brokers  who  are 
current  RLF  participants  must  submit 
proof  to  Customs  that  they  hold  a 
national  permit  (i.e..  submission  of  the 
broker's  national  permit  number). 
Failure  to  timely  submit  such  proof  to 
Customs  will  result  in  the  automatic 
suspension  of  the  broker's  eligibility  to 
participate  in  RLF.  If  suspended,  a 
broker  is  precluded  from  electronically 
filing  new  entries  from  a  remote 
location.  If  Customs  receives  delinquent 
submission  of  a  national  permit  number 
from  a  broker  whose  suspension  is  in 


effect.  Customs,  after  verification  of  the 
permit  number,  will  notify  the  broker  of 
the  reinstatement  date  of  the  broker's 
right  to  participate  in  RLF;  the  broker 
will  not  need  to  reapply  to  participate 
in  RLF. 

The  July  6.  2001.  Federal  Register 
document  required  that  proof  of  the 
national  permit  be  submitted  to 
Customs  by  November  6.  2001.  and 
failure  to  timely  submit  such  proof  to 
Customs  by  that  date  was  to  result  in  the 
automatic  suspension  of  the  broker's 
eligibility  to  participate  in  RLF.  effective 
November  7,  2001. 

It  is  noted  that  individuals  who  are 
otherwise  eligible  to  participate  in  RLF. 
who  are  not  customs  brokers,  are  not 
required  to  hold  a  national  broker 
permit. 

Extension  of  Deadline  To  Submit  Proof 
of  Sational  Permit  to  Customs 

Subsequent  to  the  publication  of  the 
July  6,  2001.  Federal  Register 

document,  certain  events  have 
significantly  disrupted  mail  service  to 
Customs  Headquarters.  As  a  result, 
submissions  of  national  permit  numbers 
to  Customs  may  be  delinquent  due  to 
circumstances  beyond  the  control  of 
RLF  participants.  Accordingly,  this 
document  announces  Customs  decision 
to  e.xtend  the  deadline  by  which 
national  permit  numbers  must  be 
submitted  to  Customs  to  December  6, 
2001.  Failure  to  timely  submit  national 
permit  numbers  to  Customs  will  result 
in  the  automatic  suspension  of  the 
broker's  eligibility  to  participate  in  RLF. 
effective  December  7.  2001.  All  other 
terms  and  conditions  pertaining  to 
delinquent  submissions  and,  where 
applicable,  reinstatement,  remain  in 
effect  as  described  above. 

Resubmissions  via  Email  and  fax 
Encouraged 

Mail  ser\'ice  to  Customs  Headquarters 
has  been  suspended  since  October  21, 
2001 ,  and,  as  of  the  date  of  publication 
of  this  document,  it  is  not  certain  when 
service  will  resume.  For  this  reason. 
Customs  urges  those  RLF  participants 
who  previously  submitted  national 
permit  numbers  to  Customs 
Headquarters  via  the  mail,  subsequent 
to  October  1,  2001,  to  resubmit  this  data. 
Resubmissions  should  be  made  either 
via  email  to 

Lisa.k.santana@customs.treas.gov  or  via 
fax  to  (202)  927-1096.  Similarly,  those 
RLF  participants  who  have  not  yet 
submitted  such  data  are  encouraged  to 
make  future  submissions  via  email  or 
fax  to  the  above  addresses.  In  the  event 
submission  via  email  or  fax  is  not 
possible,  mail  submissions  should  be 
made  to  the  Remote  Location  Filing 
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Team,  Office  of  Field  Operations,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  Room  5.2-B,  Washington, 
DC  20229, 

Dated:  Novemtjer  6,  2001. 
Elizabeth  G.  Durant. 

Acting  Assistant  Commissioner,  Office  of 

Field  Operations. 

[FR  Doc.  01-28673  Filed  11-15-01;  8:45  am] 

BiUJNG  COOC  4820-412-P 


DEPAPITMENT  OF  THE  TREASURY 

CustMiM  Service 
[T.D.  01-84] 

Retraction  of  Revocation  or 
Cancellation  Notice 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury 
ACTKM:  General  Notice. 

SUMHARY:  The  following  Customs  broker 
license  numbers  were  erroneously 
included  in  a  list  of  revoked  or 
cancelled  Customs  broker  licenses. 


Name 

License 

Port  Name 

Bruce  K  Fong 

06150 

San  Fran- 
cisco. 

DL  Bynum  & 

12077 

Houston 

Company, 

Inc 

Perijo  J  Ben- 

14146 

Baltimore. 

nett 

R  Wilbur 

04001 

Houston 

Smith  & 

Co ,  Inc 

Customs  broker  licenses  numbered 
06150,  12077,  14146,  and  04001  remain 
valid. 

Dated:  November  9.  2001, 

Bonni  G.  Tischlo-, 

Assistant  Commissioner,  Office  of  Field 
Operations 

(FR  Doc.  01-28672  Filed  11-15-01;  8:45  am] 

BUiNG  COOC  4a20-<B-P 

DEPARTIIENT  OF  THE  TREASURY 

Forierall.«w  Enforcement  Training 
Center 

Renewal  of  Aitvlaory  Committee 

AGBICY:  Federal  Law  Enforcement 
Training  Center,  Treasury. 

ACnON:  Notice. 

SUMMARY:  The  Charter  for  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training  at  the  Federal  Law 
Enforcement  Training  Center  will  renew 


for  a  2-year  period  beginning  October 
29,2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Reba  Fischer.  Etesignated  Federal 
Officer,  National  Center  for  State  and 
Local  Law  Enforcement  Training, 
Federal  Law  Enforcement  Training 
Center,  Glynco,  GA  31524,  912-267- 
2343. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
of  October  6,  1972,  CPub.  L.  92-463,  as 
amended),  and  with  the  approval  of  the 
Secretary  of  the  Treasury  and  the 
concurrence  of  the  Office  of 
Management  and  Budget,  the  Federal 
Law  Enforcement  Training  Center 
announces  the  renewal  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training.  The  primary  purpose  of  the 
Advisory  Committee  is  to  provide  a 
forum  for  discussion  and  interchange 
between  a  broad  cross-section  of 
representatives  for  the  law  enforcement 
community  and  related  training 
institutions  on  training  issues  and 
needs.  Although  FLETC  representatives 
participate  in  the  training  committee 
activities  of  the  major  police  2 
membership  associations,  no  forum 
exists  which  provides  the  broad 
represCTitation  required  to  meet  the 
needs  of  the  National  Center.  The 
uniqueness  of  the  program  requires  an 
appropriately  selected  and  specifically 
dedicated  group.  The  Committee  does 
not  duplicate  functions  being  performed 
within  Treasury  or  elsewhere  in  the 
Federal  Government. 

Dated:  November  1.  2001. 
Bruce  P.  Brown, 

Director.  National  Center  for  State  and  Local 

Law  Enforcement  Training. 

[FR  Doc.  01-28710  Filed  11-15-01;  8:45  am] 

■LUNG  COOC  4«1»-3>-^ 


DEPARTIIENT  OF  THE  TREASURY 
Office  Of  Thrift  Supervleion 

[AC-M:  OTS  Noe.  »i-37«6.  H-37M  and 
O035«} 

AJS  Bancorp,  MHC,  Mtfoltilan,  imnols, 
AJS  Bancorp,  Inc.,  McMotftian,  IHinoie; 
Approval  of  Mutual  Holding  Company 


Notice  is  hereby  given  that  on 
November  9,  2001 ,  the  Director. 
Examination  Policy,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  applications  of  A.  J.  Smith 
Federal  Savings  Bank,  Midlothian, 
Illinois  (the  "Savings  Bank"),  to 


reorganize  into  mutual  holding 
comp>any  form  (the  "Notice")  with  a 
mid-tier  holding  company  (AJS 
Bancorp,  Inc.)  Copies  of  the 
applications  and  Notice  are  available  for 
inspection  at  the  Dissemination  Branch. 
Office  of  Thrift  Sup>er\'ision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Central  Regional  Office.  Office  of 
Thrift  Supervision,  1  South  Wacker 
Drive,  Suite  2000,  Chicago,  Illinois 
60606. 

Dated:  November  13.  2001 

By  the  Office  of  Thnft  Supen-ision 

Nadine  Y.  Washington. 

Corporate  Secretary- 

IFR  Doc  01-28745  Filed  11-15-01.  8:45  am) 

BKJJNG  COOC  S73IMn-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Spring 
Unaofidled  Grant  Competition  Grant 
Program 

AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 

SUMMARY:  The  Agency  announces  its 
Uj)coming  Unsolicited  Grant  Program, 
which  offra-s  support  for  research, 
education  and  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
resolution  The  Unsolicited  comf)€tition 
is  open  to  any  project  that  falls  within 
the  Institute's  broad  mandate  of 
international  conflict  resolution 

DEADUNE:  March  1,  2002,  Apphcation 
Materia]  Available  on  Request 

DATES:  Receipt  of  Application:  March  1, 
2002.  Notification  date:  Late  SeptembCT 
2002. 

AORESSES:  For  Application  Package: 
United  States  Institute  of  Peace,  Grant 
Program,  1200  17th  Street.  NW  Suite 
200,  Washington,  DC  20036-3011,  (202) 
429-3842  (phone).  (202)  429-6063  (fax), 
(202)  457-1719  (TTY),  E-mail:  grant— 
programsQusip  org. 

Application  materia]  available  on-line 
starting  November  2001 :  www  usip.org/ 
grant.html 

FOR  FURTHER  MFORMATION  CONTACT:  The 

Grant  Program,  Phone  (202)  429-3842. 
E-mail:  grant-program@usip.org. 

Dated  November  5.  2CX}1. 
Bemice ).  Carney, 

Director.  Office  of  Administration 

[FR  Doc  01-28753  Filed  11-15-01.  8:45  am] 

BajJNG  COOC  nZO-AA-M 


I 


57776 


Federal  Register  /  Vol.  66,  No.  222 /Friday.  November  16.  2001 /Notices 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Transaction  of 
Underutilized  Property  at  the 
Departnnent  of  Veterans  Affairs  Medical 
Center,  Nortti  Chicago,  IL 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Notice  of  designation 

SUMMARY:  The  Secretar\-  of  the 

Department  of  Veterans  Affairs  is 
designating  tht>  Veterans  .affairs  Medu  a! 
Center  at  North  (Chicago.  IL,  for  an 
Enhanced-l'se  lease  development  Tiv 
Department  intends  to  enter  into  a  lon^ 
term  lease  i.up  to  "5  vearsj  ot 
underutilized  real  property  under  V.-\  s 
i:ontrol  and  jurisdiction  with  The  Finch 
IniversitN  of  Health  S(  i^'uc  es  Th^^ 


(Chicago  Medical  .School    flMS),  an 
educational  iiistitutirm  affiliate  of  the 
V.\  Medical  Center   lender  the  proposal, 
CMS  uould  use  the  out-leased  real 
property  for  future  expansion  of  their 
existing  ta(  ihtit's  as  well  as 
ii^'\elopme^t  of  new  facilities.  In  return 
t'.r  this  Knhanc  ed-Cse  lease,  CMS  will 
provide    fair  consideration"  including 
th>'  puic:ids»'  energ\  prcK'fucts  from  an 
energv  c-'iiter  being  developed  on  the 
North  (>hicago  VA  Medical  Center 
(  anipus. 

FOR  FURTHER  INFORMATION  CONTACT;  Ed 

HracJlf. ,  ()ffu:e  of  Asset  Enterprise 
Management  (004B).  Department  of 
\  ►terant.  ,-\ffairs   810  \'ermnnt  Avenue, 
\VV  ,  Washingtiui,  DC  20420,  (202)  273- 
9702. 


^  J 


SUPPLEMENTARY  INFORMATION:  38  l'  S  C. 
8161  et  seq..  specifically  provides  that 
the  Secretan'  may  enter  into  an 
Enhanced-Use  lease,  if  he  determines 
that  at  least  part  of  the  use  of  the 
property  under  the  lease  will  be  to 
provide  appropriate  space  for  an  activitv 
contributing  to  the  mission  of  VA;  the 
lease  will  not  be  inconsistent  with  and 
will  not  adversely  affect  the  mission  of 
VA;  and  the  lease  will  enhance  the 
property  or  result  in  improved  services 
to  veterans.  This  project  meets  these 
requirements. 

Dated    October  5    .1001 
.\nthony  ].  Principi. 
S('(  rt'tar,-  -if  Veterans  Affairs. 
|F  R  Dot    1)1-28724  Filed  11-15-01;  8:45  am] 

BILLING  CODE  8320-01 -P 


«    F=^ 


Friday. 

November  16,  2001 


Part  n 


Department  of 
Defense 


OfiBce  of  the  Secretary 


Proposed  Science  and  Technology  (S&T) 
Reinvention  Laboratory  Personnel 
Management  Demonstration  Project  at  the 
U.S.  Army  Tank-Automotive  and 
Armaments  Command  (TACOM):  Notice 
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DEPAfmiENT  OF  DEFENSE 

Office  of  the  Secretary 

Propoeed  Science  and  Technology 
(S4T)  Relnventten  Laboratory 
Pereonnet  Manafewient  Pemonetration 
Project  at  the  U.S.  Army  Tank- 
AutomotNe  and  Armaments  Command 
(TACOM);  Notice 

AGENCY:  Office  of  the  E)eputy  Assistant 
Secretar>'  of  Department  of  Defense 
(Civilian  Personnel  Policy).  DoD. 
ACnON:  Notice  of  proposed 
demonstration  project. 

summary:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1995, 
as  amended  by  section  11 14  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001,  authorizes  the 
Secretary  of  Defense  to  conduct 
personnel  demonstration  projects  at 
Department  of  Defense  (DoD) 
laboratories  designated  as  Science  and 
Technology  (S&T)  Reinvention 
Laboratories.  The  above-cited  legislation 
authorizes  DoD  to  conduct 
demonstration  projects  that  experiment 
with  new  and  different  personnel 
management  concepts  to  determine 
whether  such  changes  in  personnel 
policy  or  procedures  would  result  in 
improved  Federal  personnel 
management. 

DATES:  To  be  considered,  comments 
must  be  submitted  on  or  before  January 
18,  2002  Public  hearings  will  be 
scheduled  as  follows: 

1  Tuesday,  December  4.  2001.  1  p.m., 
at  USA  TACOM,  Command  Conference 
Center,  Building  1,  Picatinny  Arsenal, 
New  Jersey  07806. 

2.  Tuesday,  December  11,  2001,  1 
p  m.,  at  USA  TACOM,  Black  Hawk 
Conference  Center,  Building  110.  Rock 
Island,  Illinois  61299. 

3.  Wednesday,  December  12,  2001,  1 
p.m.,  at  USA  TACOM,  Auditorium. 
Building  200,  Warren.  Michigan  48397 

Employees  located  at  other  sites  with 
video  teleconferencing  facilities  can 
observe  the  public  hearings  and  submit 
their  written  comments  to  the  address 
provided  below. 

At  the  time  of  the  hearings,  interested 
persons  or  organizations  may  present 
their  written  or  oral  comments  on  the 
proposed  demonstration.  The  hearings 
will  be  informal.  However,  anyone 
wishing  to  testify  should  contact  the 
person  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  state  the 
hearing  location,  so  that  DoD  can  plan 
the  hearings  and  provide  sufficient  time 
for  all  interested  persons  and 
organizations  to  be  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 


others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  five 
minutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 
AOORESSES:  Written  comments  may  be 
mailed  to  Patricia  M.  Stewart,  Civihan 
Personnel  Management  Service,  CPMS- 
AF,  Suite  B-200,  1400  Key  Boulevard, 
Arlington,  Virginia  22209-5144. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
proposed  demonstration  project: 
Gregory  L.  Berry,  USA  TACOM,  ATTN 
AMSTA-CM-HD  MS  #161,  6501  E  11 
Mile  Road,  Warren,  Michigan  48397- 
5000.  (810)  574-5053;  on  proposed 
demonstration  project  and  public 
hearings:  DoD,  Patricia  M.  Stewart, 
CPMS-AF.  Suite  B-200,  1400  Key 
Boulevard,  Arlington,  Virginia  22209- 
5144.  (703)696-1302. 
SUPPLEMENTARY  INFORMATXW:  Since 
1966,  many  studies  of  Department  of 
Defense  (DoD)  laboratories  have  been 
conducted  on  laboratory  quality  and 
personnel.  Almost  all  of  these  studies 
have  recommended  improvements  in 
civilian  f)ersonnel  policy,  organization, 
and  management.  The  proposed  project 
involves:  (1)  Three  appointment 
authorities  (permanent,  modified  term, 
and  temporary  limited);  (2)  extended 
probationary  period  for  newly  hired 
Professional  and  Business  Management 
employees:  (3)  broadbanding;  (4) 
simplified,  accelerated  hiring;  (5) 
modified  reduction- in-force  (RIF) 
procedures:  (6)  simplified  job 
classification;  (7)  a  pay-for-performance 
based  appraisal  system;  (8)  academic 
degree  and  certificate  training;  (9) 
sabbaticals:  and  (10)  a  voluntary 
emeritus  corps 

Dated:  November  8,  2001. 
Patrioa  L.  Tappings, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
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Appendix  A:  Occupational  Series  by 

Occupational  Family 
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I.  Executive  Sanunary 

This  project  was  designed  by  the  U.S. 
Army  Tank-automotive  and  Armaments 
Command  (TACOM),  with  participation 
and  review  by  the  Department  of  the 
Army  (DA)  and  the  Department  of 
Defense  (DoD). 

The  TACOM  mission  is  to  generate 
war-fighting  capability  for  the  U.S. 
Army;  to  sustain  the  war-fighting 
readiness  of  the  Army;  to  manage  the 
Army's  investment  in  science  and 
technology,  research  and  development, 
and  sustainment;  and  to  serve  as  the 
life-cycle  manager  and  integrator  for 
ground  combat  and  support  equipment. 
TACOM's  goals  are  to  manage  from  the 
customer  perspective;  increase  customer 
satisfaction;  reduce  the  cost  of  doing 
business;  and  work  the  partnerships 
with,  and  commitments  to,  our 
customers,  suppliers,  associates,  and 
stakeholders.  To  achieve  this  mission, 
TACOM  must  hire  and  retain  dynamic, 
enthusiastic,  innovative,  committed, 
and  highly-educated  scientists, 
engineers,  and  support  persoimel  who 
possess  and  can  develop  the  multiple 
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knowledges,  skills,  and  abilities 
necessary  to  meet  the  challenges  of  the 
21st  century. 

The  purpose  of  the  project  is  to  attain 
the  best  possible  workforce  for  TACOM. 
equip  the  workforce  for  change,  and 
improve  its  ability  to  execute  the 
TACOM  mission.  There  are  five  major 
areas  of  change:  (a)  Broadbanding  and 
simplified  classification:  (b)  a  pay  for 
performance-based  appraisal  system;  (c) 
simplified,  accelerated  hiring;  (d) 
expanded  employee  development;  and 
(e)  modified  reduction-in-force  (RIF) 
procedures. 

This  project  is  intended  to  improve 
the  efficiency  and  effectiveness  of  the 
human  resources  management  system  in 
order  to  attract  and  retain  a  workforce 
that  is  leader  based,  business  centered 
and  customer  focused.  The 
interventions  to  be  demonstrated  will 
link  pay  to  performance;  simplify 
processes  and  paperwork  associated 
with  position  classification  and  other 
personnel  actions;  and  emphasize 
productive  partnerships  among 
TACOM's  leadership,  employees,  and 
unions.  Additionally,  the  project's 
expanded  opportunities  for  employee 
training  and  development  (along  with 
the  redesign  of  the  workforce  as  a  multi- 
functional, learning  organization)  will 
revitalize  the  business  intellect  of  the 
TACOM  workforce. 

TACOM  will  exercise  cost  discipline 
in  the  development  and  execution  of 
this  project,  consistent  with  the 
Department  of  the  Army  (DA)  plan  to 
downsize  laboratories.  TACOM 
leadership  will  manage  and  control 
personnel  costs  to  remain  within 
established  in-house  budgets.  An  in- 
house  budget  is  a  compilation  of  costs 
of  the  many  diverse  components 
required  to  fund  the  day-to-day 
operations  of  organizations  covered  by 
this  demonstration.  These  components 
generally  include  pay  of  people  (labor, 
benefits,  overtime,  awards),  training, 
travel,  supplies,  non-capital  equipment, 
and  other  costs  depending  on  the 
specific  function  of  the  activity. 

DoD  and  the  Department  of  the  Army 
(DA)  will  provide  for  an  evaluation  of 
the  results  of  the  project  through  the 
first  5  years  after  implementation.  DA 
has  programmed  a  decision  point  5 
years  into  the  project  for  permanent 
implementation,  modification  and 
additional  testing,  or  termination  of  the 
entire  demonstration  project. 

This  plan  provides  a  general 
description  of  the  projects  major 
interventions.  Specific  operating 
procedures  will  provide  details  on  how 
the  persormel  demonstration  wiU  be 
implemented.  , .,  .. 


11.  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
Department  of  Defense  (DoD) 
laboratories  can  be  enhanced  by 
expanding  opportunities  available  to 
employees  and  by  allowing  greater 
managerial  control  over  personnel 
functions  through  a  more  responsive 
and  flexible  personnel  system  Tlie 
quality  of  DoD  laboratories,  their 
people,  and  products  has  been  under 
intense  scrutiny  in  recent  years  A 
common  theme  has  emerged  that 
Federal  laboratories  need  more  efficient, 
cost  effective,  and  timely  processes  and 
methods  to  acquire  and  retain  a  highly 
creative,  productive,  educated,  and 
trained  workforce.  This  project,  in  its 
entirety,  attempts  to  improve 
employees'  opportunities  and  provide 
managers,  at  the  lowest  practical  level, 
the  authority,  control,  and  flexibility 
needed  to  achieve  the  highest  quality 
organization  and  hold  tliem  accountable 
for  the  proper  exercise  of  this  authority 
within  the  framework  of  an  improved 
personnel  management  system 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working  The 
provisions  of  this  project  plan  will  not 
be  modified,  duplicated  in  organizations 
not  listed  in  the  project  plan,  or 
extended  to  individuals  or  groups  of 
employees  not  included  in  the  project 
plan  without  the  approval  of  the  Deputy 
Assistant  Secretary  of  Defease  (Civilian 
Personnel  Policy).' ODASD(CPP)  will 
inform  DA  of  requirements  for 
notification  to  stakeholders,  which  may 
include  Congress,  employees,  labor 
organizations,  and  the  public.  The 
extent  of  notification  requirements  will 
depend  on  the  nature  and  extent  of  the 
requested  project  modification.  .\s  a 
minimum,  however,  major  changes  and 
modifications  will  be  published  in  the 
Federal  Register  Subject  to 
ODASD(CPP)  approval,  minor 
modifications  may  be  made  without 
further  notice 

B  Problems  With  the  Present  System 

The  current  Civil  Service  General 
Schedule  (GS)  system  has  15  grades 
with  10  steps  each  and  involves  lengthy, 
narrative,  individual  position 
descriptions  which  must  be  classified 
by  complex.  Govemmentwide  position 
classification  standards.  Because  these 
standards  have  to  meet  the  needs  of  the 
entire  Federal  Government,  they  are  not 
always  responsive  to  the  specific  needs 


of  TACOM.  Additionally,  the 
classification  standards  do  not  provide 
for  a  clear  progression  beyond  the  full 
performance  level,  especially  for 
scientific  and  engineering  occupations 
where  progression  through  technical,  as 
well  as  managerial,  career  paths  is 
important 

The  current  performance  management 
system  does  not  ensure  a  positive 
correlation  between  compensation  and 
contributions,  value  to  the  organization, 
or  support  for  the  goals  and  objectives 
of  the  corporation.  One  of  the  goals  of 
this  demonstration  is  to  attract  and 
retain  a  workforce  that  is  leader  based, 
business  centered,  and  customer 
focused.  To  this  end.  TACOM  requires 
a  performance  appraisal  system  that 
emphasizes  employees'  contributions  to 
the  mission.  Finally,  current  rules  on 
degree  training,  retraining,  and 
ntherv\ise  developing  employees  make 
it  difficult  to  correct  skill  imbalances 
and  to  prepare  current  employees  for 
new  lines  of  work  to  meet  changing 
mission  needs. 

C  Changes  Required /Expected  Benefits 

The  proposed  demonstration  project 
will  replace  GS  grades  with 
broadbanding  and  establish  a  pay  for 
performance-based  appraisal  system  In 
response  to  skills  imbalances,  rapidly 
changing  missions,  and  the  challenge  of 
developing  multi-functional  employees, 
the  project  also  incorporates  modified 
reduction-in-force  processes  and  an 
enhanced,  expanded  program  of 
developmental  opportunities. 

The  primary  benefit  expected  from 
this  demonstration  project  is  greater 
organizational  effectiveness  through 
increased  employee  satisfaction  The 
long-standing  Department  of  the  Navy 
China  Lake  and  NIST  demonstration 
projects  have  produced  impressive 
statistics  on  increased  job  satisfaction 
and  quality  of  employees  This  project 
will  demonstrate  that  a  human 
resources  system  tailored  to  the  mission 
and  needs  of  TACOM's  workforce  will 
result  in  increases  in  the  following:  (1) 
Quality  of  the  workforce  and  its 
products:  (2)  timeliness  of  key 
personnel  processes;  (3)  retention  of 
high  performers:  (4)  recruitment  of 
personnel  with  critical  skills:  (5) 
management  authority  and 
accountability  for  key  personnel 
processes;  (6)  satisfaction  of  TACOM 
customers:  and  (7)  workforce 
satisfaction  with  the  personnel 
management  system 

D  Participating  Locations 

TACOM  has  approximately  7.500 
employees  covered  by  the  project  at 
three  major  sites  (Warren.  Michigan; 
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Picatinny  Arsenal,  New  Jersey:  and 
Rock  Island,  Illinois)  and  numerous 
other  locations  worldwide. 
Approximately  3.900  additional 
employees  are  assigned  to  the  Red  River 
Army  Depot  (RR.\D),  Texarkana.  Texas, 
to  include  the  Camp  vStanley  Storage 
Activity,  San  Antonio.  Texas;  and  the 
Anniston  Army  Depot  (AN AD), 
Anniston,  Alabama,  to  include  the 
Mobile  Rail  Facility  at  Hill  AFB,  Utah, 
The  demonstration  project  may  be 
implemented  incrementally  for  depot 
employees,  in  accordance  with  the 
timetable  approved  by  DA  in  the 
project's  operating  procedures  and  in 
conjunction  with  a  negotiated 
agreement  with  the  unions  that 
represent  the  employees  at  those  sites. 

E  Participating  Employees  and  Union 
Representation 

in  determining  the  scope  of  the 
demonstration  project,  primary 
consideration  was  given  to  the  number 
and  diversity  of  occupations  within  the 
corporation  and  the  need  for  adequate 
development  and  testing  of  the 
appraisal  and  payout  system. 
Additionally,  current  DoD  human 
resources  management  design  goals  and 
priorities  for  the  entire  civilian 
workforce  were  considered  While  the 
intent  of  this  project  is  to  provide 
TACOM  leadership  with  increased 
authority  and  accountability,  the 
decision  was  made  to  restrict 
demonstration  project  coverage  initially 
to  General  Schtidule  (GS/GM)  positions. 

To  this  end.  the  project  will  cover  all 
competitive  and  excepted  service 
appropriated  fund  civilian  GS/GM 
employees.  Members  of  the  Senior 
Executive  Service  (SES)  are  excluded; 
employees  classified  in  the  Scientific 
and  Professional  (ST)  pay  plan  are 
excluded  from  coverage,  except  for  the 
provisions  under  III.F..  Employee 
Development 

Federal  Wage  System  (FWS) 
employees  will  initially  be  excluded. 
However,  a  decision  point  has  been 
programmed  between  12  and  30  months 
after  initial  implementation  to 
determine  whether  to  expand  coverage 
to  FWS  employees.  In  the  event  of 
expansion  to  FWS  employees,  full 
approval  of  the  decision  to  do  so  and  of 
the  expansion  plan  will  be  obtained 
from  DA  and  ODASD(CPP). 

Defense  Civilian  Intelligence 
Personnel  System  (DCIPS)  employees 
covered  by  Title  10  are  not  covered  bv 
this  demonstration  but  will  follow  the 
same  employee  development  provisions 
of  this  plan,  except  where  those 
provisions  are  found  to  be  in  conflict 
with  DCIPS.  DCIPS  employees  will  not 
be  eligible  for  the  educational 


development  payouts,  because  they  are 
not  participating  in  pay-for-performance 
initiatives. 

Army  Civilian  Training,  Education, 
and  Development  System  (ACTEDS) 
interns  will  not  be  converted  to  the 
demonstration  project  until  they  either 
reach  the  target  grade  of  the  intern 
program  or  otherwise  become  TACOM 
employees.  Locally  funded  interns  and 
students  hired  under  the  Student 
Education  Employment  Program  are 
included  in  this  demonstration; 
however,  the  degree  to  which  they  are 
covered  by  the  provision  of  this  project 
plan  will  be  specifically  addressed  in 
the  project's  operating  procedures. 
There  will  be  a  special  provision  for  pay 
setting  for  TACOM  interns,  co-ops,  and 
any  other  employees  with  whom 
TACOM  establishes  a  written  agreement 
at  the  time  of  selection  that  spells  out 
developmental  goals  and  specific  pay 
progressions.  Pay  adjustments 
equivalent  to  those  received  by  their 
peers  covered  by  Title  V  will  be 
calculated  and  paid  to  such  employees, 
in  accordance  with  the  written 
agreement.  TACOM  Appraisal  and 
Performance  Payout  System  (TAPPS) 
pay  pool  funds  will  not  be  used  to  fund 
these  pay  adjustments  Details  in  each 
individual  case  will  be  incorporated 
into  the  written  training  agreement  at 
the  time  of  selection. 

The  series  to  be  included  in  the 
project  are  identified  in  Appendix  A. 

The  American  Federation  of 
Government  Employees  (AFGE)  and  the 
International  Federation  of  Professional 
and  Technical  Engineers  (IFPTE) 
represent  many  TACOM  employees, 
while  several  other  unions  each 
represent  fewer  than  100  employees.  In 
all,  approximately  87  percent  of 
TACOM's  employees  are  represented  by 
labor  unions. 

TACOM  continues  to  fulfill  its 
obligation  to  consult  or  negotiate  with 
unions  that  represent  both  professional 
and  nonprofessional  employees,  in 
accordance  with  5  U.S.C.  4703(f)  and 
7117.  Union  representatives  have  been 
jointly  involved  and  collaborated  on  the 
development  of  this  project.  The  unions 
are  an  integral  part  of  this  personnel 
demonstration  and  will  be  full  partners 
in  arriving  at  major  decisions  involving 
project  implementation.  It  is  anticipated 
that  this  project  will  be  implemented 
uniformly  at  all  sites;  however,  the 
project  will  be  implemented  for  a  given 
bargaining  unit  only  after  there  is  a 
written  agreement  through  the  collective 
bargaining  process  with  the  affected 
union.  The  bargaining  units  of  TACOM 
that  do  not  initially  participate  in  the 
demonstration  project  will  participate 
only  when  full  agreement  is  reached. 


The  parties  may  use  mediation  or  any 
other  mutually  acceptable  means  to 
resolve  disputes  over  the 
implementation  of  the  project  with 
respect  to  unit  employees.  Neither  party 
may  request  the  assistance  of  the 
Federal  Service  Impasses  Panel  to 
resolve  initial  implementation  disputes. 

Either  labor  or  management  may 
unilaterally  withdraw  from  negotiations 
over  the  application  of  this 
demonstration  project  to  bargaining  unit 
members  at  any  time  up  until  final 
agreement  approval,  without  such 
action  being  considered  an  unfair  labor 
practice  under  Section  7116  of  Title  5, 
United  States  Code  for  refusing  to 
negotiate  in  good  faith. 

Once  a  written  agreement  is  reached 
and  approved  allowing  for  the  local 
implementation  of  the  project,  all 
subsequent  negotiations  during  the  life 
of  the  project  shall  be  subject  to  binding 
impasse  procedures  under  section  7119 
of  "Title  5,  United  States  Code,  or  to 
alternative  impasse  procedures  agreed 
to  by  the  parties. 

F.  Project  Design 

In  June  1995,  authority  under  the  DoD 
Science  and  Technology  (S&T) 
Reinvention  Laboratory  Program  was 
extended  individually  to  both  TACOM 
laboratories  (the  Tank-automotive  RDEC 
and  the  Armaments  RDEC)  to  design 
personnel  demonstration  projects  for 
laboratory  employees.  In  December 

1996,  TACOM  elected  to  participate  in 
the  DoD  civilian  Acquisition  workforce 
personnel  demonstration  project  for 
employees  not  assigned  to  either 
laboratory,  albeit  with  concerns 
regarding  the  potential  implications  of 
multiple  personnel  systems.  In  August 

1997,  in  conjimction  with  dedicated 
efforts  to  integrate  TACOM  mission, 
business,  and  data  environments,  the 
Commander,  TACOM  determined  the 
best  course  of  action  for  TACOM  would 
be  to  design  a  single  personnel  system 
using  the  demonstration  project 
authority  that  could  best  facilitate  the 
desired  mission,  goals,  objectives,  and 
direction  of  TACOM  leadership  and  its 
associates.  A  Project  Task  Force  was 
established,  with  membership  from  all 
major  TACOM  sites,  to  include 
representation  from  TACOM's 
leadership,  associates,  the  unions,  and 
human  resources,  to  study  the 
demonstration  initiatives  for  the 
purpose  of  designing  a  single  plan. 

In  February  1998,  the  Commander, 
TACOM  and  the  Project  Task  Force,  in 
conjunction  with  the  union  leadership, 
began  an  extensive  communication 
effort  to  inform  and  educate  the 
workforce  on  these  important  changes  to 
the  personnel  management  system. 
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Informational  videos,  brochures,  an 
Internet  website,  numerous  briefings, 
and  other  communications  media  were 
used.  From  April  through  June,  the 
workforce  received  briefings  on  first- 
generation  design  options  for  both  the 
science  and  technology  reinvention 
laboratory  (STRL)  and  Acquisition 
demonstrations.  In  July.  TACOM 
employees  completed  a  survey  to 
determine  their  interest  in  the  options 
presented. 

Based  on  the  feedback  from 
employees,  as  well  as  management's 
desire  to  make  personnel  changes  that 
would  support  reorganization  and 
reculturation  efforts.  TACOM  leadership 
sought  to  expand  the  existing  STRL 
demonstration  project  authority  bevond 
ARDEC  and  TARDEC,  in  order'to 
develop  a  plan  for  all  of  TACOM.  In 
October  1998,  TACOM  received  the 
necessary'  authority  to  do  so. 

Design  of  the  personnel 
demonstration  was  preceded  by  an 
exhaustive  study  of  broadbanding  and 
appraisal  systems  now  used  in  the 
Federal  sector.  The  later-generation 
design  options  evolved  from  extensive 
consultation  with  the  designers  of  other 
DoD  demonstration  project  plans,  in 
particular  the  Army  Research 
Laboratory  and  the  DoD  civilian 
Acquisition  workforce  personnel 
demonstration  projects. 

Automated  systems  will  be  designed 
to  support  computation  of  performance- 
related  pay  increases  and  awards,  and 
other  personnel  processes  and  systems 
associated  with  this  project. 

G.  Personnel  Management  Board  and 
Personnel  Policy  Boards 

As  part  of  the  effort  to  maintain  cost 
discipline,  manage  project  operations, 
and  oversee  expenditures,  the  following 
board  structure  will  be  developed  to 
oversee  and  manage  the  demonstration 
project  operations. 

1.  TACOM  Personnel  Management 
Board 

TACOM  will  create  a  Personnel 
Management  Board  to  oversee  and 
monitor  the  fair  and  equitable 
implementation  of  the  demonstration 
project,  to  include  establishment  of 
internal  controls  and  accountability. 
The  board  will  track  personnel  cost 
changes  and  recommend  adjustments,  if 
required,  to  achieve  the  objective  of  cost 
discipline.  In  addition,  the  board  will 
assess  the  need  for  changes  to 
demonstration  project  procedures  and 
policies  affecting  the  entire  covered 
population. 

The  board's  membership  will  consist 
of  senior  leadership  of  TACOM 
appointed  by  the  Commander,  to 


include  the  Director  of  Human 
Resources.  Chief  Counsel,  and  others  as 
appointed  by  the  Commander  for  proper 
management  and  oversight  of  the  entire 
demonstration  project 

2.  TACOM  Personnel  Policy  Boards 

In  addition  to  the  Personnel 
Management  Board,  which  has  overall 
responsibility  for  the  project,  individual 
Personnel  Policy  Boards  will  be 
established  by  major  site  location  to 
oversee  the  day-to-day  operations  of  the 
demonstration  project  for  that  specific 
location  Initially,  there  will  be  TACOM 
Personnel  Policy  Boards  for  each  of  the 
major  site  locations.  The  Commander,  or 
designee,  will  determine  composition  of 
these  boards,  and  as  a  minimum  they 
will  include  a  representative  of  each 
local  union  that  represents  participating 
bargaining  unit  employees  at  that  site 
location,  the  Civilian  Personnel 
Advisor,'  Center  (CPAC).  the  Office  of 
Equal  Opportunity,  and  a  representative 
from  the  Demonstration  Project  Task 
Force.  The  board  will  be  responsible  for. 
but  not  limited  to.  such  duties  as  the 
following; 

(a)  Review  operation  of  pay  pools  and 
provide  guidance  to  pay  pool  managers: 

(b)  Oversee  disputes  in  pay  pool 
issues; 

(c)  Oversee  the  civilian  pay  budget; 
and 

(d)  Ensure  in-house  budget  discipline. 
These  policy  boards  will  also  handle 

local  disputes,  resolve  individual 
employee  situations,  and  address  those 
other  actions  not  requiring  the  attention 
of  the  Personnel  Management  Board. 
They  will  regularly  provide  input  to  the 
Personnel  Management  Board  regarding 
the  management  and  effectiveness  of  the 
demonstration  project  at  their  respective 
sites. 

III.  Personnel  System  Changes 

A.  Broadbanding 

The  TACOM  demonstration  project 
will  use  a  broadbanding  approach  to 
compensation  and  classification.  Such 
an  approach  overcomes  some  of  the 
problems  experienced  with  the  current 
system.  A  broadbanding  system  will 
simplif\  the  classification  system  by 
reducing  the  number  of  distinctions 
between  levels  of  work,  which  will 
facilitate  delc^gating  classification 
authority  and  responsibility  to  line 
managers.  There  are  several  advantages 
to  broadbanding.  It  is  simpler,  less  time 
consuming,  and  less  costly  to  maintain. 
In  addition,  such  a  system  is  more  easily 
understood  by  managers  and  employees, 
enables  classification  authority  to  be 
easily  delegated  to  managers,  coincides 
with  recognized  occupational  families. 


and  complements  the  other  personnel 
management  aspects  of  the 
demonstration  project. 

The  broadbanding  system  will  replace 
the  current  General  Schedule  (GS) 
structure.  Currently,  the  15  grades  of  the 
General  Schedule  are  used  to  classify 
positions  and.  therefore,  to  set  pay.  "The 
broadband  levels  are  designed  to 
enhance  pay  progression  and  allow  for 
more  competitive  recruitment  of  quality 
candidates  at  differing  rates  within  the 
appropriate  broadband  level(s). 
Competitive  promotions  will  be  less 
frequent,  and  movement  through  the 
broadbands  will  be  a  more  seamless 
process  than  today's  procedures.  Like 
other  broadbanding  systems  in  use. 
advancement  within  each  pay  band  is 
based  upon  performance.  The  project's 
broadbanding  scheme  covers  all  General 
Schedule,  white-collar  work — 
administrative,  technical,  clerical,  and 
professional.  Federal  Wage  System 
(FWS).  Scientific  and  Professional  (ST), 
Senior  Executive  Ser\'ice  (SES).  and 
Defense  Civilian  Intelligence  Personnel 
System  (DCIPS)  employees  are  not 
covered. 

1  Occupational  Families 

Occupations  at  TACOM  have  been 
grouped  into  three  occupational  families 
according  to  similarities  in  type  of  work 
and  customary  requirements  for  formal 
training  or  credentials.  The  specific 
grouping  of  GS  grades  into  a  particular 
pay  band  level  was  based  on  a  careful 
examination  of  the  grade  levels  at  which 
it  has  proven  difficult  for  managers, 
employees,  and  classifiers  to  distinguish 
between  current  performance  levels 
within  occupations,  and  traditional 
training  and  career  development 
practices.  The  common  patterns  of 
advancement  within  the  occupations  as 
practiced  at  TACOM  and  in  the  private 
sector  were  also  considered  The  current 
occupations  and  grades  have  been 
examined,  and  their  characteristics  and 
distribution  were  used  to  develop  the 
following  three  occupational  families: 

(a)  Professional  and  Business 
Management  (Pay  Plan  DB)  This 
liccupational  family  includes 
professional  positions,  such  as 
engineers,  physicists,  chemists, 
psychologists,  metallurgists, 
mathematicians,  and  computer 
scientists.  It  also  includes  specialized 
functions  in  such  fields  as  finance, 
procurement,  human  resources,  public 
information,  computing,  supply,  library' 
science,  and  management  analysis. 
Ordinarily,  specific  course  work  or 
educational  degrees  (or  for  non- 
professional occupations,  specialized 
skills  in  specific  administrative  fields) 
are  required. 
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(b)  Technical  Support  (Pay  Plan  DE): 
This  occupational  family  consists  of 
positions  that  directly  support  the 
various  professional  and  business 
management  activities.  Employees  in 
these  positions  are  not  required  to  have 
college  course  work.  However,  practical, 
quasi-professional  training  and  skills  in 
the  various  aspects  of  electronic, 
electrical,  mechanical,  chemical,  or 
computer  engineering  are  generally 
required. 

[c]  General  Support  (Pay  Plan  DK): 
This  occupational  family  is  composed  of 


positions  for  which  minimal  formal 
education  is  needed,  but  for  which 
special  skills,  such  as  office  automation, 
typing,  or  shorthand,  may  be  required. 
Clerical  work  usually  involves  the 
processing  and  maintenance  of  records. 
Assistant  work  requires  knowledge  of 
methods  and  procedures  within  a 
specific  administrative  area.  Other 
support  functions  include  the  work  of 
secretaries,  police,  and  firefighters. 

Each  occupational  family  broadband 
will  be  composed  of  four  or  five  discrete 
pay  band  levels  that  correspond  to 

Figure  1.— Broadbanding  Design 


recognized  advancement  within  the 
occupations  and  the  same  pay  range 
now  covered  by  two  or  more  GS  grades. 
The  broadband  levels  are  designed  to 
maintain  the  underlying  pay  structure  of 
the  GS  grades  by  combining  complete 
grade  pay  ranges  into  the  broadband 
levels. 

The  occupational  broadband  families 
and  pay  band  levels  for  the  occupational 
families,  and  how  they  relate  to  the 
current  GS  framework,  are  shown  in 
Figiure  1. 
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Not  all  positions  in  the  occupational 
broddband  families  have  work 
assignments  that  will  support 
movoment  to  the  top  band.  Positions 
that  typically  support  the  higher  salaries 
perform  non-supervisor>'  work 
associated  with  formulating  programs 
and  policies  with  wide  scope  and 
impact.  Other  positions  perform 
supervision  of  operating-level  programs 
in  one  or  more  administrative/technical 
fields. 

fienerally.  emplovees  will  be 
converted  into  the  occupational  familv 
(broadband)  and  pay  band  level  that 
correspond  to  their  GS  series  and 
permanent  grade  of  record.  Each 
employee  is  assured  an  initial  place  in 
the  system  without  loss  of  pay.  As  the 
rates  of  the  General  Schedule  are 
increased  due  to  general  pav  increases, 
the  minimum  and  md.\imum  rates  of  the 
broadband  levels  will  also  move  up.  All 
employees  will  receive  the  general  pav 
increases  as  the  increases  are  approved, 
except  for  some  emplovees  in  the 
Professional  and  Business  Management 
broadband  occupational  family  in  Pay 
Band  Level  \'  Since  the  maximum  rate 
for  Pav  Band  Level  V  is  linked  to  ES- 
4.  emplovees  at  or  near  the  top  of  the 
band  may  not  receive  the  full  general 
increase  if  it  is  not  authorized  for  SES 
employees.  Special  salar\'  rates  will  no 
longer  be  applicable  to  demonstration 
pro|e<:t  employees.  All  employees  will 
receive  future  locality  pay  increa.ses  for 
their  geographical  area  or  a  staffing 
supplement  (see  III  E  2  c,  Staffing 


Supplement).  Employees  can  receive 
pay  increases  based  on  their 
assessments  under  the  TACOM 
Appraisal  and  Performance  System 
(TAPPS).  Since  pay  progression  through 
the  levels  is  performance  based,  there 
will  be  no  scheduled  within-grade 
increases  (WGIs)  or  quality  step 
increases  (QSIs)  for  employees  once  the 
broadbanding  system  is  in  place. 

Newly  hired  personnel  entering  the 
system  will  be  employed  at  a  pay  band 
level  consistent  with  the  expected  level 
of  performance  of  the  position  and 
individual  basic  qualifications  for  the 
particular  level,  as  determined  by  rating 
against  qualifications  standards.  Starting 
salar\-  will  be  determined  based  upon 
available  labor  market  considerations 
relative  to  spet:ial  qualification 
requirements,  availability  of  qualified 
applicants,  programmatic  urgency,  and 
the  education  and  experience  of  the  new 
candidates.  In  addition  to  the 
fiexibilities  available  under  the 
broadbanding  system,  the  authorities  for 
retention,  recruitment,  and  relocation 
payments  granted  under  the  Federal 
Emplovees  Pav  Comparability  Act  of 
1990  (FEPCA)'and  any  other  future, 
similar  legislation,  can  also  be  used. 

2.  Simplified  Assignment  Process 

Today's  environment  of  downsizing 
and  workforce  transition  mandates  that 
TACOM  have  increased  flexibility  to 
assign  individuals.  Broadbanding  can  be 
used  to  address  this  need.  As  a  result  of 
a  more  general  position  description,  the 


organization  will  have  increased 
flexibility  to  assign  an  employee 
consistent  with  the  needs  of  the 
organization  and  the  individual's 
qualifications  and  level,  without  a 
position  change.  Subsequent 
assignments  to  projects,  tasks,  or 
functions  anywhere  within  the 
organization  requiring  the  same  level, 
area  of  expertise,  and  qualifications 
would  not  constitute  an  assignment 
outside  the  scope  or  coverage  of  the 
current  position  description. 

Such  assignments  within  the  coverage 
of  the  generic  descriptions  are 
accomplished  without  the  need  to 
process  a  personnel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  This 
fiexibility  allows  broader  latitude  in 
assignments  and  further  streamlines  the 
administrative  process  and  system. 

3.  Pay  Band  Level  V 

The  TACOM  plan  expands  the 
broadbanding  concept  used  at  China 
Lake  and  the  National  Institute  of 
Standards  and  Technology  (NIST)  by 
creating  Pay  Band  \'  for  engineers  and 
scientists,  this  pay  band  is  designed  for 
Senior  Scientific  Technical  Managers. 

Current  legal  definitions  of  Senior 
Executive  Service  (SES)  and  Scientific 
and  Professional  (ST)  positions  do  not 
fully  meet  the  needs  of  TACOM.  The 
SES  designation  is  appropriate  for 
executive  level  managerial  positions 
whose  classification  exceeds  the  GS-15 
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grade  level.  The  primarv'  knowledge  and 
abilities  of  SES  positions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  reserved  for  bench  research 
scientists  and  engineers:  these  positions 
require  a  verv'  high  level  of  technical 
expertise,  and  they  have  little  or  no 
supervisory  responsibility. 

TACOM  currently  has  a  few  positions 
that  have  characteristics  of  both  SES 
and  ST  classifications.  Most  of  these 
positions  are  responsible  for  supervising 
other  GS-15  positions,  including  branch 
chiefs,  non-supervisor\'  research 
engineers  auid  scientists,  and  in  some 
cases,  ST  positions  Th^se  positions  are 
classified  at  the  GS-15  level,  although 
their  technical  expertise  warrants 
classification  beyond  GS-15.  Because  of 
their  management  responsibilities,  these 
individuals  are  excluded  from  the  ST 
system  Because  of  management 
considerations,  thev  cannot  be  placed  in 
the  SES 

TACOM  management  considers  the 
primary  requirements  for  these 
positions  to  be  knowledge  of.  and 
expertise  in,  the  specific  scientific  and 
technology  areas  related  to  the  mission 
of  their  respective  areas.  Historically, 
incumbents  of  these  positions  have  been 
recognized  within  the  community  as 
scientific  and  engineering  leaders  who 
possess  primarily  scientific/engineering 
credentials  and  are  considered  experts 
in  their  field.  However,  they  must  also 
possess  strong  managerial  and 
supervisory  abilities.  Therefore, 
although  some  of  these  employees  have 
scientific  credentials  that  might 
compare  favorably  with  ST  criteria, 
classification  of  these  positions  as  STs 
is  not  an  option,  because  the  managerial 
and  supervisory  responsibilities 
inherent  in  the  positions  caimot  be 
ignored. 

The  purpose  of  Pay  Band  Level  V  is 
to  solve  a  critical  classification  problem. 
It  will  also  contribute  to  an  SES 
"corporate  culture"  by  excluding  from 
the  SES,  positions  for  which  technical 
expertise  is  paramount.  Pay  Band  V 
attempts  to  overcome  the  difficulties 
identified  in  the  previous  paragraph  by 
creating  a  new  category  of  positions,  the 
Senior  Scientific  Technical  Manager, 
which  has  both  scientific/technical 
expertise  and  full  managerial  and 
supervisory  authority. 

Current  GS-15s  will  convert  into  the 
demonstration  project  at  Pay  Band  FV 
After  conversion,  their  positions  will  be 
reviewed  against  established  criteria  to 
determine  if  they  should  be  reclassified 
to  Pay  Band  V.  Other  positions  possibly 
meeting  criteria  for  classification  to  Pay 
Band  V  will  be  reviewed  on  a  case-by- 
case  basis. 


The  salary  range  is  a  minimum  of 
120%  of  the  minimum  rate  of  basic  pay 
for  GS-15.  with  a  maximum  rate  of 
basic  pay  established  at  the  rate  of  basic 
pay  (excluding  locality  pay)  for  SES 
Level  4  (ES— 4).  Vacant  positions  in  Pay 
Band  V  will  be  competitively  filled  to 
ensure  that  selectees  are  preeminent 
researchers  and  technical  leaders  in  the 
specialty  fields  who  also  possess 
substantial  managerial  and  supervisorv 
abilities. 

TACOM  will  capitalize  on  the 
efficiencies  that  can  accrue  from  central 
recruiting  by  continuing  to  use  the 
expertise  of  the  Army  Materiel 
Command  SES  Office  as  the  recruitment 
agent  Panels  will  be  created  to  assist  in 
filling  Pay  Band  V  positions  Panel 
members  will  be  selected  from  a  pool  of 
current  TACOM  SES  members.  ST 
employees,  and.  later,  those  in  Pay  Band 
V.  and  an  equal  number  of  individuals 
of  equivalent  stature  from  outside  the 
laboratory  to  ensure  impartiality, 
diversity,  breadth  of  technical  expertise, 
and  a  rigorous  and  demanding  review 
The  panel  will  apply  criteria  developed 
largely  from  the  current  OPM  Research 
Grade-Evaluation  Guide  for  positions 
exceeding  the  GS-15  level 

DoD  will  test  the  establishment  of  Pav 
Band  V  for  a  5 -year  period.  Positions 
established  in  Pay  Band  V  will  be 
subject  to  limitations  imposed  by  OPM 
and  DoD.  Pay  Band  V  positions  will  be 
established  only  in  an  S&T  reinvention 
laboratory  that  employs  scientists, 
engineers,  or  both.  Incumbents  of  Pay 
Band  V  positions  will  worit  pnmanly  in 
their  professional  capacity  on  basic  or 
applied  research  and  secondarily 
perform  managerial  or  supervisory 
duties. 

The  number  of  Pay  Band  V  positions 
within  the  Department  of  Defense  will 
not  exceed  40.  These  40  positions  will 
be  allocated  by  the  Assistant  Secretary 
of  Defense  (Force  Management  Policy), 
and  administered  by  the  respective 
Services.  The  number  of  Pay  Band  V 
positions  will  be  reviewed  periodically 
to  determine  appropriate  position 
requirements  Pay  Band  V  position 
allocations  will  be  managed  separately 
from  SES,  ST,  and  SL  positions  An 
evaluation  of  the  Pay  Band  V  concept 
will  be  performed  during  the  fifth  year 
of  the  demonstration  project 

The  final  component  of  Pay  Band  V 
is  the  management  of  all  Pay  Band  V 
assets.  Specifically,  this  authority  will 
be  exercised  at  the  DA  level  and 
includes  the  following:  authority  to 
classif>',  create,  or  abolish  positions 
within  the  limitations  imposed  by  OPM 
and  DoD;  recruit  and  reassign 
employees  in  this  pay  band;  set  pay:  and 
appraise  performance  under  this 


project's  pay  for  performance  system. 
The  laborator\-  wants  to  demonstrate 
increased  effectiveness  by  gaining 
greater  managerial  control  and 
authority,  consistent  with  merit, 
affirmative  action,  and  equal 
employment  opportunity  principles. 

B.  Classification 

1   Occupational  Series 

The  present  General  Schedule 
classification  system  has  4  34 
occupational  series,  which  are  divided 
into  23  occupational  families  The 
TACOM  demonstration  project 
currently  has  over  100  series  that  fall 
into  20  occupational  families  The 
occupational  series,  which  frequently 
provide  well -recognized  disciplines 
with  which  employees  wish  to  be 
identified,  will  be  maintained  This  will 
facilitate  movement  of  personnel  in  and 
out  of  the  demonstration  project  Other 
series  established  by  OPM  may  be 
added  as  needed  to  reflect  new 
occupations  m  the  workforce  in 
response  to  changing  missions. 

2.  Classification  Standards 

The  present  system  of  OPM 
classification  standards  will  be  used  to 
create  local  benchmark  position 
descriptions  for  each  pay  band  level, 
reflecting  duties  and  responsibilities 
comparable  to  those  described  in 
present  classification  standards  for  the 
span  of  grades  represented  by  each  pay 
band  level.  Current  series  and 
occupational  titles  of  positions  will 
continue  to  be  used  in  order  to 
recogmze  the  types  of  work  being 
performed  and  the  educational 
backgrounds  and  requirements  of 
incumbents.  Specialty  codes  and  OPM 
functional  codes  may  be  used  to 
facilitate  titling,  make  qualification 
determinations,  and  assign  competitive 
levels  References  in  the  position 
classification  standards  to  grade  criteria 
will  not  be  used  as  part  of  this 
demonstration  project  Rather,  the 
appraisal  and  payout  system's 
standeirdized  rating  criteria  factors  and 
performance  level  definitions,  as 
designed  in  the  three  broadband 
occupational  families,  will  be  used  for 
the  purpose  of  making  broad  band/ pay 
band  level  determinations  These 
factors/ definitions  are  based  on  the 
OPM  primary  classification  standard 
and  eliminate  the  need  for  the  use  of 
grading  criteria  in  the  OPM 
classification  standards  Standardized 
rating  criteria  factors  and  performance 
level  definitions  can  be  found  in  III.C. 
TACOM  Appraisal  and  Performance 
Payout  System  (TAPPS)  and  .Appendix 
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C,  Broadband  Performance  Benchmarks 
by  Occupational  Family. 

3  Classification  Authority 

The  TACOM  Commander  will  have 
delegated  classification  authority  and 
may  re-delegate  this  authority  to 
subordinate  management  levels.  First- 
line  supervisors  will  provide 
classification  recommendations.  Human 
resources  specialists  will  provide  on- 
going consultation  and  guidance  to 
managers  and  supervisors  throughout 
the  classification  process. 

4.  Position  Descriptions 

Under  the  demonstration  project's 
classification  system,  a  new  position 
description  (like  that  shown  at 
Appendix  B)  will  replace  the  current 
DA  Form  374,  Department  of  the  Army 
Job  Description  The  classification 
standard  used  for  each  pay  band  level 
will  serve  as  an  important  component  in 
the  new  position  description,  which 
will  also  include  position-specific 
information  and  provide  data  element 
information  pertinent  to  the  job.  The 
objectives  in  developing  the  new 
descriptions  are  to:  (a)  Simplify  the 
descriptions  and  the  preparation 
process  through  the  use  of  standardized 
rating  criteria  factors  and  performance 
level  definitions;  (b)  provide  more 
flexibility  in  assigning  work;  and  (c) 
provide  a  more  accurate  and  useful  tool 
for  other  functions  of  personnel 
management,  such  as  recruitment, 
measurement  of  accomplishments, 
employee  development,  and  reduction 
in  force. 

5  Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  or  non-exemption 
determinations  will  be  made  consistent 
with  criteria  found  in  5  Code  of  Federal 
Regulations  (CFR)  Part  551.  Each 
position  will  be  evaluated  on  a  case-by- 
case  basis  by  comparing  the  duties  and 
responsibilities  assigned,  the 
classification  standards  for  each  pay 
band  level,  and  the  5  CFR  Part  551 
FLSA  criteria.  The  final  review  of  FLSA 
status  will  be  made  by  the  servicing 
Civilian  Personnel  Operations  Center 
(CPOC) 

6  Classification  Appeals 

Classification  appeals  under  this 
demonstration  project  will  be  processed 
using  the  following  procedures:  An 
employee  may  appeal  the  determination 
of  occupational  family,  occupational 
series,  position  title,  and  pay  band  of 
his/her  position  at  any  time.  An 
employee  must  formally  raise  the  area  of 
concern  to  supervisor  in  the  immediate 
chain  of  command  either  verbally  or  in 


writing.  If  the  employee  is  not  satisfied 
with  the  supervisory  response,  he/she 
may  then  appeal  to  the  DoD  appellate 
level.  Appeal  decisions  rendered  by 
DoD  will  be  final  and  binding  on  all 
administrative,  certifying,  payroll, 
disbursing,  and  accounting  officials  of 
the  government.  Classification  appeals 
are  not  accepted  on  positions  that 
exceed  the  equivalent  of  a  GS-15  level. 
Time  periods  for  cases  processed  under 
5  CFR  part  511  apply. 

An  employee  may  not  appeal  the 
accuracy  of  the  position  description,  the 
demonstration  project  classification 
criteria  or  pay-setting  criteria;  the 
assignment  of  occupational  series  to  the 
occupational  family;  the  propriety  of  a 
salary  schedule;  or  matters  grievable 
under  an  administrative  or  negotiated 
grievance  procedure,  or  addressed 
through  an  alternative  dispute 
resolution  procedure. 

The  evaluation  of  classification 
appeals  under  this  demonstration 
project  is  based  upon  the  demonstration 
project  classification  criteria.  Case  files 
will  be  forwarded  for  adjudication 
through  the  CPAC/CPOC  providing 
personnel  service  and  will  include 
copies  of  appropriate  demonstration 
project  criteria. 

C.  TACOM  Appraisal  and  Performance 
Payout  System  (TAPPS) 

1 .  Overview 

The  intent  of  the  TACOM  Appraisal 
and  Performance  Payout  System 
(TAPPS)  is  to  provide  an  equitable  and 
flexible  method  for  appraising  and 
compensating  employees.  This  system 
allows  for  more  employee  involvement 
in  the  performance  appraisal  process, 
increased  communication  between 
supervisors  and  employees,  clear 
accountability  of  accomplishments  and 
achievements,  facilitation  of  employee 
progression  tied  to  standardized  rating 
criteria  factors,  and  an  understandable 
basis  for  performance  payout  (salary 
increase  and/or  bonus)  determinations. 

2.  The  TACOM  Appraisal  and 
Performance  Payout  System  (TAPPS) 

This  system  provides  for  a 
comprehensive,  balanced  assessment/ 
measurement  system  that  considers 
employee  accomplishments,  self- 
development,  and  corporate/ personal 
vision.  Tlie  process  under  this 
demonstration  project  measures  an 
employee's  accomplishments  against 
standardized  rating  criteria  factors, 
rather  than  individual  objectives.  In 
turn,  such  measurement  facilitates 
performance  payout  decisions  in  the 
form  of  "share  earnings"  on  the  basis  of 
an  employee's  overall  annual 


accomplishments  when  compared  to 
their  current  salary.  The  performance 
evaluations  made  imder  the 
demonstration  project  will  ensiire  that 
top  performers  receive  a  performance 
payout  conmiensurate  with  their 
achievement. 

(a)  Standardized  Rating  Criteria  Factors 
and  Performance  Level  Definitions 
(Broadband  Performance  Benchmarks) 

An  employee's  accomplishments  are 
measiired  against  standardized  rating 
criteria  factors  (each  of  which  is  a 
component  of  the  position  classification 
standards)  and  performance  level 
definitions.  Taken  together,  these  factors 
capture  the  critical  content  of  jobs  in 
each  broadband  occupational  family. 
Each  factor  is  considered  critical  to 
successful  job  performance.  The  factors 
and  performance  level  definitions  may 
not  be  modified  or  supplemented,  as 
they  are  the  same  as  those  used  to 
classify  a  position  at  the  appropriate  pay 
band  level. 

The  six  standardized  rating  criteria 
factors  are:  (1)  Problem  Solving,  (2) 
Teamwork/Cooperation,  (3)  Customer 
Relations,  (4)  Leadership,  (5) 
Communication,  and  (6)  Resource 
Management.  These  rating  criteria 
factors  will  be  used  in  evaluating  the 
yearly  accomji^ishments  of  employees 
within  the  demonstration  project  in  the 
three  broadband  occupational  families: 
(1)  Professional  and  Business 
Management:  (2)  Technical  Support: 
and  (3)  General  Support.  Each  factor  is 
defined  and  has  "sub-factors"  to 
consider,  as  well  as  increasing  levels  of 
accomplishments  (performance)  that 
directly  correspond  to  the  appropriate 
pay  band  levels.  Each  performance  level 
presents  "jjerformance  illustrations"  for 
the  respective  pay  band  level  within  the 
relevant  broadband  occupational  family. 
Performance  level  definitions  for  each 
factor  in  the  three  broadband 
occupational  families  are  outlined  in 
Appendix  C.  Broadband  Performance 
Benchmarks  by  Occupational  Family  by 
Occupational  Family. 

(b)  The  Appraisal  Process 

The  TAPPS  appraisal  cycle  is  1  year 
in  duration,  beginning  April  1  and 
ending  March  31  of  the  following  year. 
At  the  beginning  of  the  annual  appraisal 
cycle,  an  employee's  performance 
benchmarks  will  be  discussed  with  him/ 
her. 

While  each  of  the  standardized  rating 
criteria  factors  is  considered  a  critical 
part  of  the  job,  it  may  be  that  a 
particular  factor  is  considered  more 
important  to  the  employee's 
performance  than  another.  Given  this, 
and  at  the  discretion  of  the  rating 
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official,  rating  criteria  factors  may  be 
weighted  consistent  with  desired 
performance..  Different  weights  may  be 
applied  to  factors  to  produce  a  weighted 
average.  Weights  on  factors  must  add  up 
to  100.  Weights  will  be  applied 
uniformly  for  similarly  situated 
employees  performing  the  same  tasks 
and  approved  by  the  pay  pool  manager. 
Employees  will  be  given  information  as 
to  weighted  criteria  in  conjunction  with 
the  performance  discussion  at  the 
beginning  of  the  appraisal  cycle.  Upon 
approval  of  this  plan,  demonstration 
project  operating  procedures  will 
provide  details  on  weighting  rating 
criteria  factors  to  employees  and  rating 
officials. 

The  minimum  period  of  performance 
that  must  be  completed  before  a 
performance  rating  may  be  prepared  is 
120  days  Employees  cannot  be  rated 
until  they  perform  under  an  approved 
performance  plan  for  at  least  120  days. 

The  purpose  of  the  performance 
discussion  at  the  beginning  of  the  rating 
cycle  is  to  ensure  the  employee 
understands  bis/her  performance 
objectives  and  how  their  objectives 
relate  to  the  rating  factors  and 
standardized  rating  criteria.  A 
performance  objective  is  defined  as  a 
statement  of  specific  job  responsibilities 
expected  of  the  employee  during  the 
rating  period.  These  are  to  be  based  on 
the  organization  s  mission  and  goals  and 
should  be  consistent  with  the 
employee's  position  description.  While 
the  standardized  rating  criteria  may  not 
be  modified  or  changed,  individual 
performance  objectives  may  be  modified 
and/or  changed  as  appropriate  during 
the  rating  cycle.  As  a  rule,  performance 
objectives  should  only  be  changed  when 
circumstances  outside  the  employee's 
control  prevent  or  hamper  the 
accomplishment  of  the  original 
objectives.  It  is  also  appropriate  to 
change  objectives  when  mission  or 
workload  changes  occur 

Rating  officials  and  employee 
collaboration  on  the  development  of 
specific  work  assignments  and  tasks, 
and  objectives,  and  discussion  of  the 
employee's  accomplishments  within  the 
appraisal  system's  framework,  should  be 
conducted  not  only  at  the  beginning  of 
the  cycle,  but  regularly  throughout  the 
rating  period.  Disagreements  will  be 
handled  through  the  normal  chain  of 
command.  Management  retains  the  right 
to  establish  objectives  and  identifv'  their 
importance.  Employees  retain  their 
current  grievance  rights.  Use  of 
alternative  dispute  resolution  is 
encouraged. 

The  rating  official  will  conduct  a  mid- 
point performance  review  to  provide 
feedback  to  the  employee  on  how  well 


he/she  is  performing.  Additionally, 
whenever  a  rating  official  determines 
that  an  employee's  accomplishments  are 
at  a  level  that  could  result  in  an 
unacceptable  performance  rating,  the 
rating  official  will  discuss  the  situation 
with  the  employee  in  an  effort  to 
identif\-  the  reasons  for  poor 
performance.  Corrective  actions,  to 
include  establishing  a  performance 
improvement  plan  (PIP),  may  be  taken 
at  any  time  during  the  rating  cycle 

At  the  end  of  the  appraisal  cycle,  the 
employee  submits  a  summary-  of 
accomplishments  for  each  of  the  six 
factors.  Employees  will  submit  their 
own  accomplishments  and  may  also 
solicit  input  from  team  members, 
customers,  peers.  super\-isors  in  other 
organizations,  subordinates,  and  other 
sources,  which  will  permit  the  rating 
official  to  fully  measure  the  employees 
accomplishments  during  the  rating 
cycle.  From  the  employee's  input  and 
the  rating  official's  own  knowledge,  the 
rating  official  identifies,  for  each 
employee,  the  most  appropriate 
performance  level  (Level  1.  II.  III.  IV.  or 
V)  and  score  range  (low.  medium,  or 
high)  for  each  factor  which  best 
describes  the  level  of  work 
accomplished  This  rating  is  called  a 
factor  level  rating. 

Appendix  D  contains  the  appropriate 
appraisal  and  performance  payout 
forms.  .Ml  rating  officials  in  a  pay  pool 
then  meet  to  reconcile  the  assigned 
factor  level  ratings  for  all  employees 
within  their  respective  pools,  with  the 
purpose  being  to  reach  a  consensus  on 
the  type  and  level  of  achievements  that 
warrant  particular  scores. 

Pay  pool  managers  will  establish  and 
chair  a  panel  to  review  supervisors 
preliminar\'  factor  level  ratings  and 
make  any  necessar)'  adjustments  The 
panel  will  consist  of  all  rating 
supervisors  below  the  pay  pool 
manager.  The  reconciliation  process 
gives  raters  the  opportunity  to  verif>' 
that  their  factor  level  ratings  and 
approach  to  scoring  conform  with  that 
of  other  raters  within  the  pay  pool  and 
ensures  that  performance  assessments  of 
employees  are  comparable  and  equitable 
across  organizational  lines  and  among 
occupational  families  In  this  step,  each 
employee's  factor  level  rating  is 
compared  and.  through  discussion  and 
consensus  building,  a  final  score  is  re- 
affirmed for  each  factor.  The 
reconciliation  process  is  aimed  at 
determining  the  relative  worth  of 
employee  accomplishments  The 
rationale  behind  reconciliation  is  that 
supervisors  within  a  pay  pool  will  reach 
a  consensus  on  the  type  and  level  of 
accomplishment  that  warrant  particular 
scores  Each  panel  will  develop 


operating  procedures  that  will  provide 
for  fair  and  equitable  conclusions 
within  the  guidance  provided  by  the 
Personnel  Management  and/or  Policy 
Boards  If  the  panel  cannot  reach 
consensus,  the  pay  pool  manager  makes 
final  decisions.  After  this  reconciliation 
process  is  complete,  a  final  overall 
performance  rating  score  (OPRS)  is 
calculated  for  each  employee. 

(c)  Pay  Pools 

The  pay  pool  structure  and  allocated 
funds  are  under  the  authority  of  the 
TACOM  Commander,  or  designee.  The 
following  minimal  guidelines  will 
apply 

(1)  A  pay  pool  is  based  on  the 
organizational  structure  and  should 
include  a  range  of  salaries  and 
broadband/pay  band  levels. 

(2)  A  pay  pool  should  be  large  enough 
to  constitute  a  reasonable  statistical 
sample  (i.e..  whenever  possible,  no 
fewer  than  35  nor  more  than  300 
individuals); 

(3)  A  pay  pool  should  be  large  enough 
to  include  a  second  level  of  supervision, 
since  the  appraisal  process  uses  a  group 
of  rating  officials  in  the  pay  pool  to 
determine  overall  performance  rating 
scores  and  recommended  payout 
determinations;  and 

(4)  Neither  the  pay  pool  manager  nor 

the  rating  officials  within  a  pay  pool 
will  recommend  or  set  their  own 
individual  performance  payout. 

(d)  The  Overall  Performance  Rating 
Score  (OPRS) 

The  pay  pool  panel  members 
calculate  each  employee's  overall 
performance  rating  score  (OPRS)  To 
determine  the  OPRS.  numerical  values 
are  assigned  to  the  factor  level  ratings 
assigned  to  each  employee  using  the 
ranges  shown  in  Figure  2  Generally,  the 
overall  score  is  calculated  by  averaging 
the  numerical  values  assigned  for  each 
of  the  six  factors.  (All  OPRS  will  be 
rounded  up  to  the  nearest  whole 
number.)  In  order  to  ensure  accurate 
assessment  and  scoring,  the  overlap  of 
the  score  ranges  among  pay  band  levels 
(Figure  2)  allows  for  the  "exceptional" 
employee  in  a  particular  pay  band  level 
to  receive  scores  commensurate  with 
performance  at  the  next  higher  pay  band 
level.  Likewise,  an  employee  may 
receive  a  score  commensurate  with 
performance  in  the  next  lower  pay  band 
level.  Figure  2  shows  the  typical  OPRS 
ranges,  that  is.  the  minimum  and 
maximum  OPRS  commensurate  with 
each  pay  band  level. 
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Figure  2. — Overall  Performance 
Rating  Score  (OPRS)  Ranges  by 
Broadband 


Figure  2. — Overall  Performance 
Rating  Score  (OPRS)  Ranges  by 
Broadband — Continued 
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The  pav  pocl  panel  conducts  a  final 
review  of  the  scores,  ensuring  equity 
and  consistency  in  the  rating  of  all 
employees  Final  approval  of  scores 
rests  with  the  pay  pool  manager.  The 
OPRS.  as  approved  by  the  pay  pool 
manager,  becomes  the  rating  of  record. 
Rating  officials  will  communicate  the 
factor  scores  and  overall  score  to  each 
employee  and  discuss  the  panel  results. 

(e)  Standard  Fay  Table 

Each  overall  performance  rating  score 
(OPRS)  corresponds  to  an  appropriate 
salary  level  (defined  as  "expected 
salary")  as  determined  by  the  standard 
pay  table  (Figure  3).  Each  employee's 
expected  salary  will  be  determined  on 
the  basis  of  his/her  OPRS  The  expected 
salary  will  then  be  compared  to  the 

Figure  3.— 2001  Standard  Pay  Table 


employee's  current  salary,  a  salary 
variance  computed,  and  the  number  of 
earned  shares  determined. 

The  standard  pay  table  provides  a 
direct  link  between  increasing  levels  of 
accomplishment  and  increasing  levels 
of  salary.  The  rating  score  column  spans 
from  0  to  120,  the  maximum  overall 
performance  rating  score  attainable.  The 
salary  column  ranges  from  $14,244 
(equivalent  to  GS-1,  step  1)  to  $125,500 
(the  highest  level  of  pay  possible  at  ES 
level  4).  Changes  in  rating  score  (0  to 
120)  correspond  to  a  constant 
percentage  change  in  salary  This  table 
encompasses  the  full  salary  range  paid 
under  this  demonstration  project  for 
calendar  year  2001  (GS-l ,  step  1 
through  ES  level  4).  Each  year,  the 
standard  pay  table  will  be  adjusted  to 
reflect  changes  in  the  General  Schedule 
pay  table  and  changes  to  the  ES-4  salary 
level.  (This  annual  adjustment  does  not 
require  publication  of  a  notice  in  the 
Federal  Register.)  The  standard  pay 
table  does  not  include  locality  pay  and 
is  the  same  for  all  broadband 
occupational  families. 
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Employees  may  anticipate  their 
corresponding  OPRS  by  locating  their 
salary  and  the  score  associated  with  it 
(Figure  3], 


(f)  Salary  Variance 

Once  the  OPRS  is  determined  and  the 
employee  s  expected  salary  and  current 


salary  compared,  a  salary  variance  is 
computed.  The  formula  for  determining 
the  salary  variance  is: 
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^  ,                          (Current  Base  Salan. -Expected  Salary  I 
Salary  \anance  = ^xlOO 

Expected  Salary 


The  salary  variance  is  then  used  to 
calculate  earned  shares  for  each 
employee  in  accordance  with  the 
guidelines  in  Figure  4  for  purposes  of 
determining  performance  payout  The 
number  of  shares  earned  by  an 
employee  will  determine  the  dollar 
value  of  the  payout 

Figure  4.— Share  Variance/Shares 
Earned  Table 
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Figure  4.— Share  Variance'Shares 
Earned  Table — Continued 


II  salary  vanance  is; 


Cat- 
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'  The  share  earned  for  a  category  B  salary 

vanance  wii*  c>e  paid  in  tne  form  of  a  bonus 

"  The  base  increase  payout  for  category  C 
Tiay  not  exceed  the  amount  needed  to  raise 
an  employee  s  saiary  to  8  percent  atxsve  tne 
expected  saia^  for  their  OPRS  Tne  portion  of 
the  base  increase  payout  that  exceeds  this 
amount  will  t>e  paid  m  the  tonn  of  a  bonus 

A  pay  pool  manager  may  request 
approval  from  the  Personnel 
Management  Board  (PMB)  or  its 
designee  to  grant  an  employee  a 
performance  payout  higher  than  the 


amount  derived  by  calculating  the 
employee's  shares  earned.  The  PMB  or 
designee  will  document  its  rationale  for 
granting  or  denying  any  such  requests. 

(g)  Share  \'alues  and  Payouts 

Share  values  will  vary  depending  on 
the  number  of  employees  within  a  pay 
pool  and  the  total  number  of  shares 
earned  by  all  employees  in  the  pool. 
However,  the  exact  value  of  a  share 
cannot  be  determined  until  the  pay  pool 
panel  s  rating  and  reconciliation  of  the 
employees  OPRS  have  been  completed. 
Inflated  ratings  (should  they  occur)  will 
reduce  the  value  of  the  share; 
conversely,  lower  average  ratings  will 
increase  the  value  of  a  share.  The  share 
value  is  expressed  as  a  percentage  of 
base  salary  .  It  is  computed  by  dividing 
the  amount  of  the  pay  pool  by  the  sum 
of  each  pav  pool  member's  salary- 
multiplied  by  his/her  earned  shares,  or: 


Share  Value  {%)  = 


Pas  PcKil  Value 


SUM  (salary  X shares  earned) 


xlOO 


Each  employee's  performance  pavout 
is  then  calculated  by  multiplying  the 
share  value  for  the  pay  pool  by  the 
employee's  base  salary  and  shares 
earned,  or; 

Performance  Payout  =  Share  Value  x 
Salary-  x  Shares  Earned 

(h)  Payout  Records 

Pay  adjustments  will  be  documented 
by  SF-50.  Notification  of  Personnel 
Action,  For  historical  and  analytical 
purposes,  the  effective  date  of  the 
TAPPS  assessments,  actual  appraisal 
scores,  actual  salary-  increases,  amounts 
contributed  to  the  pay  pool,  and 
applicable  bonus  amounts  will  be 
maintained  for  each  demonstration 
project  employee. 

(i)  Employees  on  Retained  Rate 

Employees  on  retained  rate  in  the 
demonstration  will  receive  pay 
adjustments  in  accordance  with  5  L'.S.C. 
5363  and  5  CFR  536.101  as  waived  or 
modified  by  IX,  Required  Waivers  and 
Adaptations  to  Law  and  Regulation,  of 
this  plan  An  employee  receiving  a 
retained  rate  is  eligible  for  a  bonus  but 
ineligible  for  a  base  salary  increase, 
since  such  increases  are  limited  by  the 
maximum  salary  rate  for  the  employee  s 
pay  band  level. 


3.  Payout  Determinations 

The  amount  of  money  available  for 
base  salary  increases  and  bonuses 
within  a  pay  pool  is  determined  by  the 
money  that  would  have  been  available 
m  the  General  Schedule  system  for 
quality  step  increases,  within-grade 
increases,  promotions  betw-een  grades  in 
the  same  pay  band  level,  and 
performance  awards  T.APPS  provides 
the  ability  to  make  a  performance 
payout  m  the  form  of  a  bonus  to 
employees  who  are  at  the  top  of  their 
pay  band  level  and  cannot  receive  an 
increase  in  base  pay.  Bonuses  differ 
from  salary  increases  in  that  they  are  not 
added  to  base  salary-,  but  rather  are 
given  as  a  lump  sum  payment 
Employees  whose  performance  payout 
would  result  in  a  base  salary  increase 
such  that  the  new-  salary-  exceeds  the 
maximum  salary  for  their  current  pay 
band  level  shall  instead  receive  a  bonus 
equaling  the  difference  The  dollars  to 
be  included  in  the  pay  pool  will  be 
computed  annually  based  on  the 
salaries  of  the  employees  in  the  pay 
pool  After  the  initial  assignment  into 
the  demonstration  project,  employees 
yearly  performance  payouts  will  be 
determined  by  the  process  described  in 
this  section. 

Performance  payout  determinations 
will  be  made  on  the  basis  of  the 
appraisal  and  OPRS  and  the  employee  s 


rate  of  basic  pay.  Final  pay 
determinations  will  be  made  at  the  pay 
pool  manager's  level.  Overall 
performance  rating  scores  (OPRS)  can 
only  be  adjusted  after  discussion  with 
the  pay  pool  manager. 

4  The  Base  Salary  Increase  Fund  and 
the  Bonus  Fund 

Cost  discipline  is  ensured  w-ithin  each 
pay  pool  by  establishing  the  base  salar\ 
increase  fund  with  monies  that  would 
have  been  a\  ailable  in  the  General 
Schedule  system  from  w-ithin-grade 
increases,  quality  step  increases,  and 
promotions  between  grades  that  dn'  now 
encompassed  in  the  same  pay  band 
level  The  base  salary  increase  fund  will 
be  set  at  not  less  than  two  percent  (2%) 
of  the  activity's  total  salary  budget. 

The  bonus  fund  includes  monies  that 
were  formerly  available  for  performance 
awards  and  that  will  be  used  in  the 
demonstration  project  for  awards  given 
under  the  T.\PPS  process.  The  bonus 
fund  will  be  set  at  not  less  than  1  5 
pert.ent  |1,5%)  of  the  activity's  total 
salary  budget  Monies  rendered  from 
this  fund  must  be  paid  in  the  form  of  a 
bonus  and  cannot  be  used  for  increases 
to  base  salary- 

The  T.^COM  Commander  ma\ 
consider  allocating  funds  abn\e  the 
minimum  levels  no  an  annual  basis. 
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5.  Awards 

Because  TAPPS  rewards  performance 
as  reflected  in  the  emplovees  most 
recent  (IPRS.  traditinnal  performance 
awards  under  5  CFK  451  l()4|a)(.3)  will 
not  be  used  under  the  demonstration 
project.  However,  management  mav 
continue  to  grant  cash,  honorary,  or 
informal  recognition  awards,  or  grant 
time-off  without  charge  to  leave  or  loss 
of  pav   unrelated  to  the  TAPPS  process. 
These  awards  may  include,  but  are  not 
limited  to,  value  engineering  awards, 
suggestion  awards,  and  special  act  or 
ser\ice  awards  They  mav  be  granted  by 
anv  ie\el  of  management  (including 
M.-XCOM.  r^A.  and  DoD)  to  individuals 
or  groups  of  employees.  Cash  awards  are 
lump-sum  pavments  and  are  not  basic 
pav  for  any  purpose. 

h   interns 

Interns  hired  into  the  demonstration 
prii|t-(  t  will  be  placed  on  an  agreement 
that  will  allow  them  to  progress  in  pay 
increments  equivalent  to  non- 
demonstration  project  interns. 
Operating  procedures  will  be  developed 
to  ensure  comparabilit\  under  the 
demonstration  with  current  pav 
promotion  practices  for  local  interns,  as 
well  as  other  employees  who,  under 
pre-demonstration  agreements,  were 
competitively  selected  to  progress  non- 
competitively  to  higher  grade(s)  than 
previously  held. 

n  Hiring  and  Appointment  Authorities 

1.  Simplifit'd.  Accelerated  Hiring 

The  complexity  of  the  current  system 
.md  \arious  hiring  restrictions  create 
delays  and  hamper  management's 
ability  to  hire,  develop,  realign,  and 
retain  a  qualitv  workforce.  Line 
managers  find  the  complexitv  limiting 
as  thev  attempt  to  a( complish  timelv 
recruitment  of  needed  skills.  To 
compete  with  the  private  sector  for  the 
best  talent  available  and  be  able  to  make 
expeditious  job  offers,  managers  need  a 
process  that  is  streamlined,  easy  to 
administer,  and  allows  for  timelv  job 
offers  In  firder  to  create  a  human 
resdurce  management  system  that 
facilitates  mission  execution  and 
organizational  excellence,  this 
demonstration  project  will  respond  to 
today's  dynamic  environment  of 
downsizing  and  restructuring  by 
obtaining,  developing,  utilizing, 
incentivizing.  and  retaining  high- 
performing  employees.  The 
demonstration  project  will  provide  a 
flexible  system  that  can  reduce, 
restructure,  or  renew  the  workforce 
quickly  to  meet  diverse  mission  needs, 
respond  to  workload  exigencies,  and 


contribute  to  quality  products,  people 
and  workplaces. 

Specifically,  this  part  of  the 
demonstration  project  will  provide 
simplified,  accelerated  hiring  that 
allows  a  more  rapid  appointment  of 
individuals  to  positions.  Appropriate 
recruitment  methods  and  sources  will 
include  those  that  are  likely  to  yield 
quality  candidates  with  the  knowledge, 
skills,  and  abilities  necessary  to  perform 
the  duties  of  the  position. 

(a)  Delegated  Examining  Process 

This  demonstration  project 
establishes  a  streamlined  examining 
process.  This  process  may  be  used  to  fill 
positions  covered  by  this  demonstration 
project  with  the  following  exceptions: 
Positions  in  the  Senior  Executive 
Service  or  the  Executive  Assignment 
System.  Senior  Level  (ST/SL)  positions: 
Administrative  Law  Judge  positions: 
and  positions  subject  to  any  examining 
process  covered  by  court  order. 

The  qualifications  required  for 
placement  into  a  position  in  a  pay  band 
level  within  a  broadband  occupational 
family  will  be  determined  using  OPM's 
Operating  Manual,  "Qualification 
Standards  for  General  Schedule 
Positions.  "'  Since  the  pay  band  levels 
are  anchored  to  the  General  Schedule 
grade  levels,  the  minimum  qualification 
requirements  for  a  position  will  be  the 
requirements  corresponding  to  the 
lowest  General  Schedule  grade 
incorporated  into  that  pav  band  level. 
For  example,  the  minimum  eligibility 
requirements  for  a  position  in  Pay  Band 
Level  II  in  the  Professional  and  Business 
Management  broadband  occupational 
family  will  be  the  GS-5  qualification 
requirements  for  that  series.  Selective 
factors  may  be  established  for  a  position 
in  accordance  with  OPM  qualification 
standards  when  determined  to  be 
critical  to  successful  job  performance. 
These  factors  become  part  of  the 
minimum  requirements  for  the  position 
that  applicants  must  meet  in  order  to  be 
eligible.  If  used,  selective  factors  will  be 
clearly  stated  as  part  of  the  qualification 
requirements  in  vacancy 
announcements  and  recruiting  bulletins. 

The  "rule  of  three  "  will  be 
eliminated.  When  there  are  no  more 
than  15  qualified  applicants  and  no 
preference  eligibles,  all  eligible 
applicants  are  immediately  referred  to 
the  selecting  official  without  rating  and 
ranking.  Rating  and  ranking  will  be 
required  only  when  the  number  of 
qualified  candidates  exceeds  15  or  there 
is  a  mix  of  preference  and  non- 
preference  applicants.  To  ensure 


'  .Available  from  the  U.S.  Office  of  Personnel 
ManaRempqi  s  web  site,  www.opm.gov. 


selection  is  made  from  among  the  best 
qualified,  demonstration  project 
operating  procedures  will  establish  a 
method  to  distinguish  the  relative 
ability  of  the  candidates.  Statutes  and 
regulations  covering  veterans' 
preference  will  be  observed  in  the 
selection  process  and  when  rating  and 
ranking  are  required.  If  the  candidates 
are  rated  and  ranked,  a  random  number 
selection  method  using  the  application 
control  number  will  be  used  to 
determine  which  applicants  will  be 
referred  when  scores  are  tied  after  the 
rating  process.  Veterans  will  be  referred 
ahead  of  non-veterans  with  the  same 
score. 

(b)  Distinguished  Scholastic 
Achievement  Appointment 

This  demonstration  project 
establishes  a  distinguished  scholastic 
achievement  appointment  using  an 
alternative  examining  process  that 
provides  the  authoritv  to  appoint 
undergraduates  and  graduates  through 
the  doctoral  level  to  professional 
positions  at  the  equivalent  of  GS-7 
through  CJ,S-11 .  and  GS-12  professional 
positions 

At  the  undergraduate  level, 
candidates  may  be  appointed  to 
positions  at  a  pay  level  no  greater  than 
the  equivalent  of  GS-7.  step  10. 
provided  they  meet  the  minimum 
standards  for  the  position  as  published 
in  OPM's  Operating  Manual. 
"Qualification  Standards  for  General 
Schedule  Positions.'  plus  any  selective 
factors  stated  in  the  vacancy 
announcement:  the  occupation  has  a 
positive  education  requirement:  and  the 
candidate  has  a  cumulative  grade  point 
average  of  3.5  or  better  (on  a  4.0  scale) 
in  those  courses,  in  those  fields  of 
study,  that  are  specified  in  the 
qualifications  standards  for  the 
occupational  series. 

Appointments  mav  also  be  made  at 
the  equivalent  of  GS-9  through  GS-12 
on  the  basis  of  graduate  education  and/ 
or  experience  for  those  candidates  with 
a  grade  point  average  of  3.5  or  better  (on 
a  4.0  scale)  for  graduate  level  courses  in 
the  field  of  stud\  required  for  the 
occupation. 

Veterans'  preference  procedures  will 
apply  when  selecting  candidates  under 
this  authority.  Preferenc  e  eligibles  who 
meet  the  above  criteria  will  be 
considered  ahead  of  non-preference 
eligibles.  In  making  sele<;tions.  to  pass 
over  any  preference  eligible(s)  to  select 
a  non-preference  eligible  requires 
approval  under  current  pass-over  or 
objection  procedures.  Priority  must  also 
be  given  to  displaced  emplovees  as  may 
be  specified  in  OPM  and  DoD 
regulations. 
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Distinguished  scholastic  achievement 
appointments  will  enable  T.^COM  to 
respond  quickly  to  hiring  needs  with 
eminently  qualified  candidates 
possessing  distinguished  scholastic 
achievements. 

(c)  Revisions  to  Term  Appointments 

When  the  need  for  an  employee's 
ser\'ices  is  not  permanent,  contingent 
employee  appointments  (CEAs)  may  be 
made  under  the  demonstration  project 
for  a  period  of  more  than  1  year  and  up 
to  5  years.  The  TACOM  Commander,  or 
designee,  is  authorized  to  extend  a  CEA 
1  additional  year  These  employees  are 
entitled  to  the  same  rights  and  benefits 
as  term  employees  and  will  seive  a 
probationary  period  of  the  length 
prescribed  for  the  pay  band  level  into 
which  hired  Appointments  will  be 
made  under  the  same  appointment 
authorities  and  processes  as  regular 
term  appointments,  but  vacancv 
announcements  must  indicate  that  there 
is  a  potential  for  conversion  to 
permanent  employment. 

Employees  hired  under  the  CEA 
authority  mav  be  eligible  for  conversion 
to  career-conditional  appointments.  To 
be  converted,  the  employee  must  (1) 
have  been  selected  for  the  CEA  position 
under  competitive  procedures,  with  the 
announcement  specifically  stating  that 
the  individual(s)  selected  for  the  CEA 
position{s)  may  be  eligible  for 
con\  ersion  to  career-conditionaJ 
appointment  at  a  later  date:  (2)  served 
two  years  of  continuous  service  in  the 
CEA  position:  (3)  be  selected  under 
merit  promotion  procedures  for  the 
permanent  position;  and  (4)  have  a 
current  performance  rating  above  the 
minimum  value  of  the  point  range  for 
the  broaiiband  level  to  which  the 
eniplo\ee  is  assigned. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  demonstration  project  will  be 
converted  to  the  new  contingent 
employee  appointments,  provided  thev 
were  hired  for  their  current  positions 
under  competitive  procedures.  These 
employees  will  be  eligible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
rating  of  satisfactor\  or  better  and  are 
selected  under  merit  promotion 
procedures  for  the  permanent  position 
aher  having  completed  2  years  of 
continuous  service.  Time  served  in  term 
positions  prior  to  conversion  to  the 
contingent  employee  appointment  is 
creditable  for  this  service  requirement, 
provided  the  service  was  continuous. 

2.  Extended  Probationary'  Period 

For  new  employees  appointed  to  non- 
supervisory/non-managerial  positions  in 


the  Professional  and  Business 
Management  hrt.)adband  occupational 
family,  the  current  1-year  probationary 
period  will  be  extended  to  3  years. 
(However,  emplovees  appointed  prior  to 
the  implementation  date  of  this 
demonstration  proiect  will  not  be 
affected  b\  this  change.!  The  purpose  of 
extending  the  probationar\'  period  is  to 
allow  super\isors  an  adequate  period  of 
time  to  fully  evaluate  an  employee's 
ability  to  complete  a  cycle  of  work  (such 
as  research,  program  development  and 
execution,  and/or  technology-  transfer) 
and  to  fully  evaluate  an  employee's 
accomplishments  and  conduct.  In 
particular,  supervisors  of  employees 
sening  on  rotating  internships  will  now 
ha\e  sufficient  time  to  directly 
supervise  and  evaluate  the  employee's 
work.  New  employees  appointed  in  the 
Technical  and  General  Support 
broadband  occupational  families  will 
continue  to  serve  a  1-year  probationary' 
period.  The  required  probationary 
period  will  apply  only  to  new  hires 
subject  to  a  prohationarv  period. 

If  a  probationary  employee's 
performance  is  determined  to  be 
satisfactory  at  a  point  prior  to  the  end 
of  the  required  probationary  period,  a 
supervisor  has  the  option  of  ending  the 
probationary  period  at  an  earlier  date, 
but  not  before  the  employee  has 
completed  1  year  of  continuous  service. 
The  supervisor  will  develop  a  written 
rationale  for  exercising  this  option  and 
elevate  it.  at  a  minimum,  to  the  next 
higher  level  of  management  for  review- 
before  implementing  the  option. 
Specific  guidance  with  respect  to  the 
review  process  will  be  outlined  in 
demonstration  project  operating 
procedures 

All  other  existing  provisions 
pertaining  to  probationary  periods  are 
retained,  including  limited  notice  and 
appeal  rights  and  crediting  prior  service. 
Prior  Federal  civilian  ser\-ice  (including 
nonappropriated  fund  senice;  ser\ ice  in 
temporary  or  term  positions:  and  service 
under  a  contingent  employee 
appointment,  with  no  break  in  service, 
before  a  permanent  appointment  made 
under  this  demonstration  project) 
counts  toward  completion  of  probation 
when  the  service  is  in  the  Department 
of  the  Army,  is  in  the  same  line  of  work, 
and  contains  or  is  followed  bv  no  more 
than  a  single  break  in  service  that  does 
not  exceed  30  calendar  days. 

3.  Supervisory  Probationary  Periods 

New  super%'isors.  that  is.  those  who 
have  not  previously  completed  a 
supervisory  probationary  period,  will  be 
required  to  cdmplete  a  one-year 
probationary  period  for  the  initial 
appointment  to  a  supervisory  position. 


An  additional  supervisory  probationary 
period  of  1  year  will  be  required  when 
an  employee  is  officially  assigned  to  a 
different  supervisory  position  that 
constitutes  a  major  change  in 
supervisory  responsibilities  from  the 
supervisory  position  where  the  previous 
probationary  period  was  previously 
completed.  During  the  probationary 
period,  the  decision  can  be  made  to 
return  the  employee  to  a  non- 
supervisory  position,  but  only  for 
reasons  related  to  supervisory 
performance  or  conduct 

4.  Voluntary  Emeritus  Program  (\TP) 

Under  the  demonstration  project, 
retired  or  separated  individuals  mav  be 
offered  voluntary  positions  under  the 
voluntary  emeritus  program  (VTP).  Such 
assignments  are  not  considered 
employment  by  the  Federal  Government 
(except  for  purposes  of  injury 
compensation).  Thus,  such  assignments 
do  not  affect  an  employee's  entitlement 
to  buy-outs  or  severance  payments 
based  on  an  earlier  separation  from 
Federal  service.  The  voluntary  emeritus 
program  will  ensure  continued  quality 
work  performance  while  reducing  the 
overall  salary  line  by  typically  allowing 
higher  paid  individuals  to  accept 
retirement  incentives  with  the 
opportunity  to  retain  a  presence  in  the 
TACOM  community.  The  program  will 
be  of  most  benefit  during  manpower 
reductions,  as  employees  could  accept 
retirement  and  return  to  provide 
valuable  on-the-job  training  or 
mentoring  to  less-experienced 
employees. 

To  be  accepted  into  the  emeritus 
program,  a  volunteer  must  be 
recommended  by  a  management  official 
and  approved  by  the  TACOM 
Commander,  or  designee.  Not  everyone 
who  applies  is  entitled  to  an  emeritus 
position.  Management  must  clearly 
document  the  decision  process  for  each 
applicant  (whether  accepted  or  rejected) 
and  retain  the  documentation 
throughout  the  assignment. 
Documentation  of  rejections  will  be 
maintained  for  2  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  Federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  Federal  employees  mav 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 

Voluntary  emeritus  program 
volunteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
Government  The  volunteers  may  be 
required  to  submit  a  financial  disclosure 
form  annually  and  will  not  be  permitted 
to  participate  on  any  contracts  where  a 
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conflict  of  interest  may  exist.  The  same 
rules  that  currently  apply  to  source 
selection  members  will  apply  to 
volunteers. 

A  written  agreement  must  be  finalized 
with  the  volunteer  before  the 
assumption  of  duties  commences  and 
shall  include: 

(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  because 
of  the  voluntary  assignment  are  waived 
by  the  volunteer; 

fb)  A  statement  that  the  volunteer  will 
be  considered  a  Federal  employee  for 
the  purpose  of  injury  compensation, 

(c)  The  volunteer's  work  schedule; 

(d)  The  length  of  agreement  (defined 
by  length  of  project  or  time  defined  by 
weeks,  months,  or  years); 

(e)  Any  support  provided  by  TACOM 
(travel,  administrative,  office  space,  and 
supplies); 

(f)  A  one-page  statement  of  duties  and 
experience; 

(g)  A  statement  providing  that  no 
additional  time  will  be  added  to 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay. 
and  leave  as  a  result  of  participating  in 
the  voluntary  emeritus  program; 

(h)  A  provision  allowing  either  party 
to  void  the  agreement  with  10  working 
days  written  notice;  and 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  position  will  be 
managed  by  TACOM  while  the 
volunteer  is  participating  in  the 
emeritus  program). 

E  Internal  Placement  and  Pay  Setting 

Rules  for  specific  types  of 
assignments  under  the  demonstration 
project  follow 

1.  Changes  in  Assignment 
(a)  Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  level  in 
the  same  occupational  family  or  to  a  pay 
band  level  in  a  different  occupational 
family  that  results  in  an  increase  in  the 
employee's  salary.  (Pay  progression 
within  a  pay  band  level  will  be 
accomplished  under  TAPPS;  it  is  not  a 
promotion  and  thus  is  not  subject  to  the 
provisions  of  this  section).  Except  as 
specified  at  E.l.(b),  promotions  will  be 
processed  under  competitive  procedures 
in  accordance  with  merit  principles  and 
requirements  of  the  local  merit 
promotion  plan. 


(b)  Exceptions  from  Competitive 
Procedures 

The  following  actions  are  excepted 
from  competitive  procedures: 

(1)  Re-promotion  to  a  position  that  is 
in  the  same  pay  band  andoccupational 
family  as  the  employee  previously  held 
on  a  permanent  basis  within  the 
competitive  service; 

(2)  Promotion,  reassignment, 
demotion,  transfer,  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service; 

(3)  A  position  change  permitted  by 
reduction-in-force  procedures; 

(4)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
documented  career  ladder; 

(5)  A  temporary  promotion  or  detail  of 
180  days  or  less  to  a  position  in  a  higher 
pay  band 

(6)  Reclassification  to  include  impact- 
of-person-in-the-job  promotions; 

(7)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard;  and 

(8)  Consideration  of  a  candidate  not 
given  proper  consideration  in  a 
competitive  promotion  action. 

(c)  Details 

Under  this  demonstration,  employees 
may  be  detailed  to  a  position  in  the 
same  pay  band  level  (requiring  a 
different  level  of  expertise  and 
qualifications)  or  lower  pay  band  level 
(or  its  equivalent  in  a  different 
occupational  family)  for  up  to  1  year. 
Details  may  be  implemented  by 
submitting  one  personnel  action 
(PERSACTION)  to  cover  the  1-year 
period.  Details  to  duties  in  a  higher  pay 
band  level  for  more  than  180  days  will 
be  implemented  using  competitive 
procedures. 

2  Pay  Fixing  Policy  and  Pay  Setting 

The  TACOM  Commander  will 
establish  pay  administration  policies. 
TACOM  policies  for  employees  within 
the  demonstration  project  will  conform 
to  basic  Government  pay  fixing  policy 
and  the  provisions  of  this  demonstration 
project  plan;  however,  the  TACOM 
policies  will  be  exempt  from  Army 
regulations  or  local  pay  fixing  policies, 
except  where  negotiated  agreements 
prevail.  Firefighter  pay  is  covered  under 
5  U.S  C  5545b  and  5  CFR  part  550, 
subpart  M. 


(a)  Policy 

Highest  previous  rate  (HPR)  will  be 
considered  in  placement  actions  for 
which  authorized  under  rules  similar  to 
the  HPR  rules  in  5  CFR  531.203(c)  and 
(d).  Use  of  HPR  will  be  at  the 
supervisor's  discretion.  The  pay 
retention  provisions  of  5  U.S.C.  5363 
and  5  CFR  536.101  will  apply  to  this 
plan  except  where  waived  or  modified 
as  specified  in  the  waiver  section.  Pay 
retention  may  also  be  granted  by  the 
TACOM  Commander  to  employees  who 
meet  general  eligibility  requirements  but 
do  not  have  specific  entitlement  by  law, 
provided  not  specifically  excluded. 

An  employee's  total  monetarv 
compensation  paid  in  a  calendar  year 
may  not  exceed  the  basic  pay  of  level  I 
of  the  Executive  Schedule,  consistent 
with  5  U.S.C.  5307  and  5  CFR  part  530, 
subpart  B. 

VVhen  a  temporary'  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  re-determined 
based  on  the  employee's  position  of 
record,  with  appropriate  adjustments  to 
reflect  pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
policies  and  rules  established  by 
TACOM.  In  no  case  may  those 
adjustments  increase  the  pay  for  the 
position  of  record  beyond  the  applicable 
pay  range's  maximum  rate. 

fb)  Pay  Setting 

(1)  Promotion.  Upon  promotion  to  a 
higher  pay  band  level,  an  employee  will 
be  entitled  to  a  6  percent  increase  in 
base  pay  or  the  lowest  level  in  the  pay 
band  level  to  which  promoted, 
whichever  is  greater.  For  employees 
assigned  to  occupational  categories  and 
geographic  areas  covered  by  special 
rates,  the  minimum  salar\'  rate  in  the 
pay  band  to  which  promoted  is  the 
minimum  salary  for  the  corresponding 
special  rate  or  locality  rate,  whichever  is 
greater.  For  employees  covered  by  a 
staffing  supplement,  the  demonstration 
staffing  adjusted  pay  is  considered  basic 
pay  for  promotion  calculations.  Highest 
previous  rate  may  also  be  considered  in 
setting  pay  upon  promotion,  under  rules 
similar  to  the  highest  previous  rate  rules 
in  5  CFR  531.203(c)  and  (d). 

(2)  Competitive  Selection  for  a 
Position  with  Higher  Potential  Salary. 
When  an  employee  is  competitively 
selected  for  a  position  with  a  higher 
target  career  level  than  previously  held 
(e.g..  Upward  Mobility),  upon 
movement  to  the  new  position,  the 
employee  will  receive  the  salar>' 
corresponding  to  the  minimum  of  the 
new  broadband  level  or  the  existing 
salary,  whichever  is  greater. 

(3)  Voluntar>'  Change  to  Lower  Pay 
Band  Level/Change  in  Career  Path 
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(except  RIF).  When  an  employee  accepts 
a  voluntary  change  to  lower  pay  band 
level  or  different  career  path,  salary-  may 
be  set  at  any  point  within  the  new  pay 
band  level,  except  that  the  new  salar\' 
will  not  exceed  the  employee's  current 
salary  or  the  maximum  salar>'  of  the  pay 
band  level  to  which  assigned, 
whichever  is  lower. 

(4)  Involuntan,'  Reduction  in  Pay, 
Change  to  Lower  Pay  Band  Level,  and/ 
or  Change  in  Career  Path  Due  to 
Adverse  or  Performance-based  Action 
When  an  employee  is  changed  to  a 
lower  pay  band  level,  moves  to  a  new- 
position  in  a  different  career  path,  or 
receives  a  reduction  in  pay  within  his/ 
her  existing  pay  band  level  and  career 
path  due  to  adverse  or  performance- 
based  action,  then  the  employee's  salar\' 
will  be  reduced  by  at  least  6  percent,  but 
will  be  set  no  lower  than  the  minimum 
salarv'  of  the  pay  band  level  to  which 
assigned.  Employees  placed  into  a  lower 
pay  band  level  due  to  adverse  or 
performance-based  action  are  not 
entitled  to  pay  retention. 

(5)  lnvoluntar\'  Change  to  Lower  Pay 
Band  Level  or  Change  in  Career  Path. 
Other  than  Adverse  or  Performance- 
based  Action.  If  such  an  involuntary 
change  is  not  a  result  of  an  adverse  or 
performance-based  action,  the  salary 
will  be  maintained  to  the  extent 
possible  within  the  salarv'  range  of  the 
new  pay  band  and/or  career  path.  If 
position  reclassification  resulting  in  the 


employee's  being  assigned  to  a  lower 
pay  band  level  or  different  career  path, 
the  employee  is  entitled  to  pay  band 
level  and  pay  retention  in  accordance 
with  the  provisions  of  5  L'  S.C  5361- 
5366  and  5  CFR  part  536  (as  waived  or 
modified  by  this  demonstration  project). 

(6)  Reduction-in-Force  (RIF)  Action 
(including  employees  who  are  offered 
and  accept  a  vacancy  at  a  lower  pay 
band  level  or  in  a  different  broadband 
occupational  family)  The  employee  is 
entitled  to  pay  band  level  and  pay 
retention  in  accordance  with  the 
provisions  of  5  U.S.C.  5361-5366  and  5 
CFR  part  536  (as  waived  or  modified  by 
this  demonstration  project). 

(7)  Return  to  Limited  or  Light  Duty 
from  a  Disability  as  a  Result  of 
Occupational  Injur\^  to  a  Position  in  a 
Lower  Pay  Band  Level  or  to  a  Career 
Path  with  Lower  Salary  Potential  than 
Held  Prior  to  the  Injury.  The  employee 
is  entitled  to  wage  loss  compensation 
from  the  Department  of  Labor.  Office  of 
Workers  Compensation  Programs,  based 
upon  the  difference  between  the  pay 
band  level  held  on  the  date  of  injur.- 
and  the  pay  band  level  of  the  limited 
duty  position. 

(c)  Staffing  Supplement 

Employees  assigned  to  occupational 
categories  and  geographic  areas  covered 
by  special  rates  will  be  entitled  to  a 
staffing  supplement  if  the  maximum 
adjusted  rate  for  the  banded  GS  grades 


to  which  assigned  is  a  special  rate  that 
exceeds  the  maximum  GS  locality  rate 
for  the  banded  grades  The  staffing 
supplement  is  added  to  base  pav.  much 
like  locality  rates  are  added  to  base  pav 
For  employees  being  converted  into  the 
demonstration,  total  pay  immediatelv 
after  conversion  will  be  the  same  as 
immediately  before,  but  a  portion  nf  the 
total  pay  will  be  in  the  form  of  a  staffing 
supplement.  Adverse  action  and  pav 
retention  provisions  w-iU  not  apply  to 
the  conversion  process,  as  there  will  be 
no  change  in  total  salar\'.  The  staffing 
supplement  is  calculated  as  described  in 
this  section 

Upon  conversion,  the  demonstration 
base  rate  will  be  established  by  dividing 
the  employee  s  former  GS  adjusted  rate 
(the  higher  of  special  rate  or  locality 
rate)  by  the  staffing  factor  The  staffing 
factor  will  be  determined  by  dividing 
the  maximum  special  rate  for  the 
banded  grades  by  the  GS  unadjusted 
rate  corresponding  to  that  special  rate 
(step  10  of  the  GS  rate  for  the  same 
grade  as  the  special  rate)  The 
employee's  demonstration  staffing 
supplement  is  derived  by  multiplying 
the  demonstration  base  rate  by  the 
staffing  factor  minus  one.  Therefore,  the 
employee's  final  demonstration  special 
staffing  rate  equals  the  demonstration 
base  rate  plus  the  staffing  supplement. 
This  amount  will  equal  the  employee's 
former  GS  adjusted  rate  Simplified,  the 
formula  is  this: 


Staffing  factor  = 


Demonstration  base  rate 


Maximum  special  rate  for  the  banded  grades 
GS  unadjusted  rate  corresponding  to  that  special  rale 
Former  GS  adjusted  rate,  special  or  locality  rate 
Staffing  factor 


Example:  Assume  there  is  a  GS-801- 
11.  step  03.  employee  assigned  to 
Picatinny  Arsenal.  N).  who  is  entitled  to 
the  greater  of  a  special  salar\-  rate  of 
S53.648  or  a  locality  rate  of  S48.763 
($42,918  +  13.62  percent).  The 
maximum  special  rate  for  a  GS-801-n. 
step  10  is  $65,381,  and  the 
corresponding  GS  unadjusted  rate  is 
$52,305  The  maximum  GS-ll  locality 
rate  in  New  Jersey  is  $59,429  ($52,305 
+  13.62  percent),  which  is  less  than  the 
maximum  special  salar\-  rate.  Thus,  a 
staffing  supplement  is  payable.  The 
staffing  factor  is  computed  as  follows: 

Staffing  factor  =  $65,381/$52.305  = 
1.2500 

Demonstration  base  rate  =  $53,648/ 
1.2500  =  $42,918 

Then  to  determine  the  staffing 
supplement,  multiply  the 


demonstration  base  by  the  staffing 

factor  minus  1. 
Staffing  supplement  =  542.918  -  0.2500 

=  510.730 

The  staffing  supplement  of  510,730  is 
added  to  the  demonstration  base  rate  of 
542,918.  and  the  total  salar>-  is  553.648. 
which  is  the  salary  of  the  employee 
before  conversion. 

If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  enters  into  the 
demonstration  project,  the 
demonstration  base  rate  is  derived  by 
dividing  the  employee's  former  GS 
adjusted  rate  (the  higher  of  locality  rate 
or  special  rate)  by  the  applicable  locality 
pay  factor  The  employee's 
demonstration  localitv-adjusted  rate 
will  equal  the  employee's  former  GS 
adjusted  rate  Any  GS  or  special  rate 


schedule  adjustment  will  require 
computing  the  staffing  supplement 
again  Employees  receiving  a  staffing 
supplement  remain  entitled  to  an 
underi\ing  locality  rate,  which  may 
over  time  supersede  the  need  for  a 
staffing  supplement   If  OPM 
discontinues  or  decreases  a  special  rate 
schedule,  pay  retention  provisions  will 
be  applied   Upon  geographic  mo\ement, 
an  employee  who  receives  the  staffing 
supplement  will  have  the  supplement 
recomputed   ,\ny  resulting  reduction  in 
pay  will  not  be  considered  an  adverse 
action  or  a  basis  for  pav  retention. 

Calculation  of  the  staffing  supplement 
discussed  above  was  presented  in  the 
context  of  a  General  Schedule  employee 
entering  the  demonstration  project 
Application  of  the  staffing  supplement 
is  normally  intended  to  maintain  pay 
comparability  for  General  Schedule 
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employees  entering  the  demonstration 
project.  Application  of  the  staffing 
supplement  is  normally  intended  to 
maintain  pay  comparability  for  General 
Schedule  employees  entering  the 
demonstration.  However,  the  staffing 
supplement  formulas  must  be 
compatible  with  non-Govemment 
employees  entering  the  demonstration 
and  adaptable  to  the  special 
circumstances  of  employees  already  in 
the  demonstration. 

The  following  principles  will  govern 
the  modifications  necessary  to  the 
previous  staffing  supplement 
calculations  to  apply  the  staffing 
supplement  to  circumstances  other  than 
a  General  Schedule  employee  entering 
the  demonstration  project.  No 
adjustment  under  these  provisions  will 
provide  an  increase  greater  than  that 
provided  by  the  special  salary  rate.  An 
increase  provided  under  this  authority 
is  not  an  equivalent  increase,  as  defined 
by  5  CFR  531.403.  These  principles  are 
stated  with  the  understanding  that  the 
necessary  conditions  exist  that  require 
the  application  of  a  staffing  supplement. 

(1)  li  a  non-Govemment  employee  is 
hired  into  the  demonstration,  then  the 
employee's  entry  salary  will  be  used  for 
the  term,  "former  GS  adjusted  rate"  to 
calculate  the  demonstration  base  rate. 

(2)  If  a  current  employee  is  covered  by 
a  new  or  modified  special  salary-  rate 
table,  then  the  employee's  current 
demonstration  base  rate  is  used  to 
calculate  the  staffing  supplement 
percentage.  The  employee's  new- 
demonstration  adjusted  base  salary  is 
the  sum  of  the  current  demonstration 
base  rate  and  the  calculated  staffing 
supplement 

(3)  If  a  current  employee  is  in  an 
occupational  category  that  is  covered  bv 
a  special  salary  rate  table  and 
subsequently,  the  occupational  category 
becomes  covered  by  a  different  special 
salary  rate  table  with  a  higher  value 
(e.g.,  a  DB  854-11  originally  covered  by 
table  0422  is  subsequently  covered  by 
table  999E,  which  is  a  higher  rate 
schedule),  then  the  following  steps  must 
be  applied  to  calculate  a  new 
demonstration  base  rate; 

Step  1.  To  obtain  a  relevance  factor, 
divide  the  staffing  factor  that  will 
become  applicable  to  the  employee  by 
the  staffing  factor  that  would  have 
applied  to  the  employee.  For  example, 
table  999E  (Special  Salary-  Rate  Table  for 
Certain  Information  Technology 
Employees,  containing  2001  rates  for 
New  Jersey)  is  applicable  to  a  DB  854- 
II  employee,  and  the  applicable  staffing 
factor  is  1.25  ($65,381/S52,305).  For 
table  0422  (the  table  that  would  have 
applied  if  table  999E  had  not  been 
implemented),  the  applicable  staffing 


factor  is  1.1281  ($59,010/$52,305). 
Thus: 

Relevance  factor  =  1.25/1.1281  =  1.108 
Step  2.  Multiply  the  relevance  factor 
resulting  from  step  1  by  the  employee's 
current  adjusted  demonstration  rate  to 
determine  a  new  adjusted 
demonstration  rate. 

Step  3.  Divide  the  result  from  step  2 
by  the  applicable  staffing  factor  to 
derive  a  new  demonstration  base  rate. 
This  new  demonstration  base  rate  will 
be  used  to  calculate  the  staffing 
supplement  and  the  new  demonstration 
adjusted  base  salary. 

(4)  If,  after  the  establishment  of  a  new 
or  adjusted  special  salary  rate  table,  an 
employee  enters  the  demonstration 
(whether  converted  from  the  General 
Schedule  or  hired  from  outside 
Government)  prior  to  this  intervention, 
then  the  employee's  current  adjusted 
base  salary  is  used  for  the  term  "former 
GS  adjusted  rate"  to  calculate  the 
demonstration  base  rate.  This  principle 
prevents  double  compensation  due  to 
the  single  event  of  a  new  or  adjusted 
special  salary  rate  table. 

(5)  If  an  employee  is  in  an 
occupational  category  covered  by  a  new 
or  modified  special  salary  rate  table,  and 
the  pay  band  to  which  assigned  is  not 
entitled  to  a  staffing  supplement,  then 
the  employee's  salary  may  be  reviewed 
and  adjusted  to  accommodate  the  salary 
increase  provided  by  the  special  salary 
rate.  The  review  may  result  in  a  one- 
time pay  increase  if  the  employee's 
salary  equals  or  is  less  than  the  highest 
special  salary  grade  and  step  that 
exceeds  the  comparable  locality  grade 
and  step.  Demonstration  project 
operating  procedures  will  identify  the 
officials  responsible  to  make  such 
reviews  and  determinations.  The 
applicable  salary  increase  will  be 
calculated  by  determining  the 
percentage  difference  between  the 
highest  step  10  special  salary  rate  and 
the  comparable  step  10  locality  rate  and 
applying  this  percentage  to  the 
demonstration  base  rate. 

An  established  salary  including  the 
staffing  supplement  will  be  considered 
basic  pay  for  the  same  purposes  as  a 
locality  rate  under  5  CFR  531.606(b). 
i.e..  for  purposes  of  retirement,  life 
insurance,  premium  pay.  severance  pay, 
and  advances  in  pay.  It  will  also  be  used 
to  compute  worker's  compensation 
payments  and  lump-sum  payments  for 
accrued  and  accumulated  annual  leave. 

3.  Supervisory  and  Team  Leader  Pay 
Differentials 

Supervisory  and  team  leader  pay 
differentials  may  be  used,  at  the 
discretion  of  the  TACOM  Commander 


or  designee,  to  incentivize  and  reward 
supervisors  and  team  leaders,  with  the 
exception  of  those  in  the  Professional 
and  Business  Management  broadband 
occupational  family's  "above  GS-15" 
pay  band  level  V  for  engineers  and 
scientists.  Employees  in  supervisory 
positions  with  formal  supervisory 
authority  meeting  that  required  for 
coverage  under  the  0PM  GS 
Supervisory  Guide  may  be  considered 
for  a  supervisory  pay  differential. 
Employees  in  team  leader  positions 
with  leader  authority  meeting  that 
required  for  coverage  under  the  0PM  GS 
Leader  Grade-Evaluation  Guide  may  be 
considered  for  a  team  leader  pay 
differential. 

A  supervisory  pay  differential  is  a 
cash  incentive  that  may  range  up  to  10 
percent  of  the  supervisor's  basic  rate  of 
pay.  A  team  leader  pay  differential  is  a 
cash  incentive  that  may  range  up  to  5 
percent  of  the  team  leader's  basic  rate  of 
pay.  Differentials  may  be  paid  as  a  one- 
time lump  sum  amount,  or  on  a  pay 
period  basis  for  a  specified  period  of  1 
year  or  less.  Differentials  are  not 
included  as  part  of  the  recipient's  basic 
rate  of  pay. 

Criteria  to  be  considered  in 
determining  the  differential  percentage 
include  the  following  organizational 
and  individual  employee  factors  and  are 
further  defined  in  the  demonstration 
project  operating  procedures:  (a)  Needs 
of  the  organization  to  attract,  retain,  and 
motivate  high  quality  supervisors  and 
team  leaders;  (b)  budgetary  constraints; 
(c)  years  of  supervisory  or  team  leader 
experience:  (d)  amount  of  supervisory  or 
leadership  training  received:  (e) 
performance  appraisals  and  experience 
as  a  group  or  team  leader;  (f) 
organizational  level  of  supervision;  and 
(g)  managerial  impact  on  the 
organization. 

The  differential  may  be  considered, 
either  during  conversion  into  or  after 
initiation  of  the  demonstration  project, 
if  the  supervisor  or  team  leader  has 
subordinate  employees  in  the  same  pay 
band  level.  The  differential  must  be 
terminated  if  the  employee  is  removed 
from  a  supervisory  or  team  leader 
position,  regardless  of  cause,  or  no 
longer  meets  established  eligibility 
criteria.  Supervisory  and  team  leader 
pay  differentials  will  not  be  funded 
from  performance  pav  pools. 

After  initiation  of  the  demonstration 
project,  all  personnel  actions  involving 
a  supervisory  or  team  leader  pay 
differential  will  require  a  statement 
signed  by  the  employee  acknowledging 
that  the  differential  may  be  terminated 
or  reduced  at  the  discretion  of  the 
TACOM  Commander  or  designee.  The 
termination  or  reduction  of  the 
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differential  is  not  an  adverse  action  and 
is  not  subject  to  appeal. 

4.  Performance-Based  Reduction-in-Pay 
or  Removal  Actions 

This  section  applies  to  reduction  in 
pay  or  removal  of  demonstration  project 
employees  based  solely  on  unacceptable 
performance.  Unacceptable  performance 
at  any  time  during  the  appraisal  period 
is  considered  groimds  for  initiation  of 
reduction  in  pay  or  removal  action.  The 
following  procedures  replace  those 
established  in  5  U.S.C.  4303  pertaining 
to  reductions  in  grade  or  removal  for 
unacceptable  performance,  except  with 
respect  to  appeals  of  such  actions.  5 
U.S.C.  4303(e)  provides  the  statutory 
authority  for  appeals  of  performance- 
based  actions.  As  is  currently  the 
situation  for  performance-based  actions 
taken  under  5  U.S.C.  4303,  performance- 
based  actions  under  the  demonstration 
project  shall  be  sustained  if  the  decision 
is  supported  by  substantial  evidence, 
and  the  Merit  Systems  Protection  Board 
shall  not  have  mitigation  authority'  with 
respect  to  such  actions.  The  separate 
statutory  authority  to  take  performance- 
based  actions  under  5  U.S.C.  75,  as 
modified  in  the  waiver  section  of  this 
notice  (section  IX).  remains  unchanged 
by  these  procedures 

Unacceptable  performance  is 
performance  that  meets  either  of  the 
following  definitions. 

(a)  Unacceptable  performance  is 
performance  that  results  in  a  salary 
variance  greater  than  +16%  with  an 
OPRS  that  is  below  the  lowest  value  of 
the  point  range  for  the  broadband  level 
to  which  the  employee  is  assigned.  In 
this  case,  the  super\-isor  must  inform 
the  employee  in  writing  that,  unless 
performance  increases  to  a  level  that 
results  in  a  salary  variance  less  than  or 
equal  to  ■t-16%  (thereby  meeting  the 
definition  of  acceptable  performance) 
and  is  sustained  at  that  level,  the 
employee  may  be  reduced  in  pay  or 
removed.  This  written  notification  will 
include  a  performance  improvement 
plan  (PIP)  that  outlines  specific  areas  in 
which  the  employee  is  performing 
unacceptably.  Additionally,  the  PIP 
must  include  standards  for  acceptable 
performance,  corrective  actions  required 
of  the  employee,  and  the  time  in  which 
they  must  be  accomplished  to  increase 
and  sustain  the  employee's  performance 
at  an  acceptable  level.  The  PIP  must 
specify  improvements  in  any  factor 
level  rating(s)  required  to  meet  the 
maximum  acceptable  salary  variance 
(+16%). 

(b)  Alternatively,  unacceptable 
performance  is  performance  that  results 
in  a  salary  variance  greater  than  +16% 
with  an  OPRS  at  or  above  the  lowest 


value  of  the  point  range  for  the 
broadband  level  to  which  the  emplovee 
is  assigned.  In  this  case,  management 
may  either:  (1)  Provide  written 
notification  and  place  the  employee  on 
a  PIP.  or  (2)  take  no  action,  but 
document  this  decision  in  a 
memorandum  for  the  record,  a  copv  of 
which  must  be  furnished  to  the 
employee  and  to  higher  levels  of 
management. 

When  the  rating  official  informs  the 
employee  that  the  employee  may  be 
reduced  in  pay  or  removed,  the  rating 
official  will  afford  the  employee  a 
reasonable  opportunity  (a  minimum  of 
60  days)  to  demonstrate  acceptable 
performance.  As  part  of  the  employee's 
opportunity  to  demonstrate  acceptable 
performance,  he  or  she  will  be  placed 
on  a  PIP  The  PIP  will  state  how  the 
employee's  performance  is  unacceptable 
and  include  what  improvements  are 
required,  recommendations  on  how  to 
achieve  acceptable  performance, 
assistance  that  the  agency  shall  offer  to 
the  employee  in  improving 
unacceptable  performance,  and 
consequences  of  failure  to  improve 

Once  an  employee  has  been  afforded 
a  reasonable  opportunity  to  demonstrate 
acceptable  performance  but  fails  to  do 
so,  a  reduction  in  pay  (which  could 
result  in  a  change  to  a  lower  pay  band 
level  and/ or  reassignment)  or  removal 
action  may  be  proposed  If  the 
employees  performance  increases  to  an 
acceptable  level  and  is  again  determined 
to  have  deteriorated  to  an  unacceptable 
level  within  2  years  from  the  beginning 
of  the  opportunity  period,  actions  mav 
be  initiated  to  effect  reduction  in  pay  or 
removal  with  no  additional  opportunity 
to  improve.  If  an  employee  has 
performed  acceptably  for  2  years  from 
the  beginning  of  an  opportunity  period 
and  the  employee's  overall  performance 
once  again  declines,  the  employee  will 
be  afforded  an  additional  opportunity  to 
demonstrate  acceptable  performance 
before  it  is  determined  whether  or  not 
to  propose  a  reduction  in  pay  or 
removal. 

An  employee  whose  reduction  in  pay 
or  removal  is  proposed  is  entitled  to  a 
30-day  advance  notice  of  the  proposed 
action  that  identifies  specific  instances 
of  unacceptable  performance  by  the 
employee  on  which  the  action  is  based 
The  employee  will  be  afforded  a 
reasonable  time  to  answer  the  notice  of 
proposed  action  orally  and/or  in 
writing. 

A  decision  to  reduce  in  pay  or  remove 
an  employee  for  unacceptable 
performance  may  be  based  only  on 
those  instances  of  unacceptable 
jserformance  that  occurred  during  the  2- 
year  period  ending  on  the  date  of 


issuance  of  the  proposed  action.  The 
employee  will  be  issued  written  notice 
at  or  before  the  time  the  action  will  be 
effective.  Such  notice  will  specify  the 
instances  of  unacceptable  performance 
by  the  employee  on  which  the  action  is 
based  and  will  inform  the  emplovee  of 
any  applicable  appeal  or  grievance 
rights. 

All  relevant  documentation 
concerning  a  reduction  in  pav  or 
removal  that  is  based  on  unacceptable 
performance  will  be  preserved  and 
made  available  for  review  by  the 
affected  employee  or  designated 
representative.  At  a  minimum,  the 
records  will  consist  of  a  copy  of  the 
notice  of  proposed  action;  the  written 
answer  of  the  employee  or  a  summary 
thereof  when  the  employee  makes  an 
oral  reply:  and  the  written  notice  of 
decision  and  the  reasons  for  the 
decision,  along  with  any  supporting 
material  including  documentation 
regarding  the  opportunity-  afforded  the 
employee  to  demonstrate  acceptable 
performance 

F  Employee  Development 

1  Expanded  Developmental 
Opportunities 

TACOM's  evolving,  multi-faceted 
mission  requires  a  new  learning 
paradigm  that  will  engage  its  workforce 
in  acquiring  multiple  knowledge,  skills 
and  abilities  that  prepare  every 
employee  to  meet  the  future  head  on 
An  expanded  developmental 
opportunity  program  will  significantly 
assist  in  creating  a  multi- 
knowledgeable,  multi-skilled,  and 
multi-functional  workforce. 

The  TACOM  expanded 
developmental  opportunity  program 
will  cover  all  demonstration  project 
employees.  The  time  that  an  employee 
is  on  an  expanded  developmental 
opportunity  will  not  result  in  loss  of  (or 
reduction  in)  basic  pay.  leave  to  which 
the  employee  is  otherwise  entitled,  or 
credit  for  time  of  ser\ice  The  positions 
of  employees  on  expanded 
developmental  opportunities  may  be 
backfilled  with  detailed,  temporarily 
promoted,  or  temporary/CEA 
employees.  However,  that  position  or  its 
equivalent  must  be  made  available  to 
the  employee  returning  from  the 
expanded  developmental  opportunity. 

(a)  Sabbaticals 

TACOM  will  have  authority  to  grant 
paid  sabbaticals  to  career  employees  to 
permit  them  to  engage  in  study  or 
uncompensated  work  experiences  that 
will  benefit  the  organization  and 
contribute  to  their  development  and 
effectiveness.  Various  learning  or 
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developmental  work  experiences  may 
be  considered,  such  as  advanced 
academic  teaching;  study;  research;  self- 
directed  or  guided  study;  and  on-the-job 
work  experience  with  a  public,  private 
c;ommercial.  or  private  non-profit 
organization.  Employees  will  be  eligible 
for  a  sabbatical  after  completion  of  7 
years  of  Federal  service. 

A  sabbatical  may  last  3-12  months, 
and  each  sabbatical  must  result  in  a 
product,  service,  report,  or  study  that 
will  benefit  the  TACOM  mission  as  well 
as  increase  the  employee's  individual 
effectiveness.  An  employee  accepting  a 
paid  sabbatical  must  sign  a  service 
obligation  agreement  to  continue  in 
service  in  TACOM  for  a  period  of  three 
times  the  length  of  the  sabbatical,  if  the 
emplovee  voluntarily  leaves  TACOM 
employment  before  the  service 
obligation  is  completed,  the  emplovee  is 
liable  for  repa\ment  of  expenses 
associated  with  training  during  the 
sabbatical,  such  as  registration  fees, 
purchase  or  rental  of  books,  materials, 
supplies,  travel,  per  diem,  and 
miscellaneous  other  related  costs  related 
to  the  sabbatical.  (Expenses  do  not 
include  the  cost  of  the  employee's 
salar>-  )  The  TACOM  Commander  or 
designee  has  the  authority  to  waive  the 
service  obligation  agreement. 

The  demonstration  project  operating 
procedures  will  contain  specific 
procedurt!s  for  processing  sabbaticals. 

(b)  Critical  Skills  Training 

Training  is  an  essential  component  of 
an  organization  that  requires  continuous 
acquisition  of  advanced  and  specialized 
knowledge.  Degree  training  in  the 
academic  environment  of  TACOM  is 
also  a  critical  tool  for  recruiting  and 
retaining  emplovees  with  or  requiring 
critical  skills.  Until  2000.  5  U.S.C.  4107 
limited  degree  payment  to  those 
employees  in  shortage  occupations  with 
a  recruitment  or  retention  problem. 
Degree  payment  was  not  permitted  for 
non-shortage  occupations  involving 
critical  skills  In  section  1121  of  the 
National  Defense  Authorization  Act  for 
FY  01 .  the  Congress  approved 
legislation  sought  by  DoD  to  link  degree 
payment  to  programs  of  systematic 
professional  development,  dropping  the 
shortage  occupation  constraint.  This 
demonstration  project  exempts  TACOM 
from  both  conditions — linliage  to 
professional  development  programs  or 
to  a  shortage  occupation. TACOM  is 
expanding  the  authority  of  management 
to  administer  and  pav  for  degree  and 
certificate  training  programs  (e.g..  a 
graduate  certificate  in  logistics)  for 
employees  in  all  occupational  families 
in  order  to  meet  critical  skill 
requirements,  to  ensure  continuous 


acquisition  of  advanced  specialized 
knowledge  essential  to  the  organization, 
and  to  retain  personnel  critical  to  future 
requirements  of  the  organization.  Degree 
or  certificate  payment  may  not  be 
authorized  where  it  would  result  in  a 
tax  liability  for  the  employee  without 
the  employee's  express  and  written 
consent.  Any  variance  from  this  policy 
must  be  rigorously  determined  and 
documented.  Employees  approved  for 
degree  training  must  sign  a  ser\'ice 
obligation  agreement  to  continue  in 
service  in  TACOM  for  a  period  of  three 
times  the  length  of  the  training  period. 
If  an  employee  voluntarily  leaves 
TACOM  before  the  service  obligation  is 
completed,  the  employee  is  liable  for 
repayment  of  expenses  associated  with 
the  training,  such  as  tuition  and 
matriculation  fees;  registration  fees; 
library  and  laboratory  fees;  purchase  or 
rental  of  books,  materials,  and  supplies; 
travel  and  per  diem;  and  miscellaneous 
other  costs  related  to  the  training 
program.  The  TACOM  Commander  has 
the  authority  to  waive  the  service 
obligation  agreement. 

Demonstration  project  operating 
procedures  will  include  guidelines  to 
ensure  competitive  approval  of  payment 
for  degree  and  certificate  training,  as 
well  as  documentation  of  decisions  to 
do  so. 

2.  Appraisals  for  Employees  on 
Expanded  Developmental  Opportunities 

Expanded  developmental 
opportunities  generally  fall  into  two 
categories;  classroom  and 
developmental  (on-the-job  training). 
Developmental  assignments  should  be 
treated  as  any  other  temporary 
assignment  that  continues  for  120  days 
or  more  A  performance  plan  is 
established,  and  the  incumbent  receives 
a  performance  rating  upon  completion. 
Assignments  that  involve  classroom 
work  are  covered  by  one  of  two  options. 
The  first  is  to  render  a  rating  as  soon  as 
the  employee  returns  to  the  position  and 
completes  120  days  under  a 
performance  plan.  The  second  is  to 
render  a  rating  for  the  classroom 
performance.  Procedures  for  this  option 
will  follow  those  currently  in  place  for 
the  Department  of  Army's  Long-Term 
Training  (LTT)  Program. 

3.  Learning  Development  Share 

Employees  can  earn  a  learning 
development  share  (LDS),  which  is  a 
lump  sum  payment  for  successfully 
completing  professional,  personal,  or 
future  educational  requirements  of  the 
organization.  The  LDS  provides  a  cash 
incentive  for  continuing  to  develop 
one's  intellectual  opportunities,  and  it 
also  supports  TACOM's  goal  of 


developing  a  multi -knowledge,  multi- 
skilled  and  multi-functional  workforce. 

Demonstration  project  operating 
procedures  will  prescribe  eligibility 
criteria  (e.g.,  completion  of  a  specified 
number  of  continuing  education  units) 
and  formulas  for  calculating  the  amount 
of  an  LDS.  The  LDS  will  be  paid  out  of 
Command-designated  funds  set  aside  for 
employee  training  and  development. 

G.  Reduction  in  Force  (RIFI 

When  reduction  in  force  (RIF) 
becomes  necessary,  the  procedures  in  5 
CFR  part  351  wilfbe  followed  with  the 
modifications  specified  below. 

1 .  Competitive  Areas 

A  separate  competitive  area  will  be 
established  by  geographic  location  for 
all  personnel  included  in  this 
demonstration  project.  Because  of  their 
mobility  requirements.  Logistics 
Assistance  Representatives  (LARS)  will 
constitute  a  separate  competitive  area 
worldwide,  without  regard  to  their 
geographic  locations. 

2.  Competitive  Levels 

Within  each  competitive  area, 
competitive  levels  will  be  established 
consisting  of  all  positions  in  the  same 
broadband  occupational  family  and  pay 
band  level  which  are  similar  enough  in 
duties,  qualifications,  and  working 
conditions  that  the  incumbent  of  one 
position  can  perform  successfully  the 
duties  of  any  other  position  in  the 
competitive  level  without  undue 
interruption. 

3.  Retention  Standing 

Retention  standing  is  determined 
utilizing  the  retention  factors  of  tenure, 
veterans'  preference,  and  length  of 
service,  only,  and  in  that  order.  There 
will  be  no  augmented  service  credit 
based  on  performance  ratings. 

4.  Rounds  of  Competition 

The  proposed  system  will  retain  two 
rounds  of  competition.  An  employee 
released  from  his/her  competitive  level 
will  compete  in  a  second  round  of 
competition.  Bumping  and  retreating  to 
another  position  will  be  limited  to  the 
same  or  next  lower  pay  band  level  in 
any  occupational  family.  However,  a 
preference  eligible  employee  with  a 
compensable  service  disability  of  30 
percent  or  more  may  retreat  to  a 
position  equivalent  to  five  GS  grades 
below  the  minimum  grade  level 
encompassed  by  the  employee's  current 
pay  band  level  (i.e.,  up  to  two  pay  band 
levels  below  the  employee's  current  pay 
band  level  except  for  engineers  and 
scientists  in  the  Business  and 
Management  Professional  pay  band 
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level  V,  who  may  retreat  up  to  three  pav 
band  levels  below  their  current  pay 
band  level). 

5.  Unacceptable  Performance 

An  employee  with  a  current  rating  of 
record  of  unacceptable  has  no 
assignment  rights  and  does  not  compete 
in  RTF  if  released  from  his/her 
competitive  level. 

An  employee  who  has  received  an 
acceptable  rating  following  a  PIP  will 
have  that  rating  considered  as  the 
current  rating  of  record,  provided  that 
notification  of  the  acceptable  rating  is 
approved  and  received  prior  to  the 
cutoff  for  receipt  of  persormel  actions 
associated  with  implementation  of  the 
RIF. 

Employees  who  have  received  a 
written  decision  to  demote  them  to  a 
lower  pay  band  compete  in  RIF  from  the 
position  to  which  they  have  been  or  will 
be  demoted. 

An  employee  who  has  been  given  a 
written  decision  of  removal  will  be 
placed  on  a  list  separate  from  the 
competitive  level  retention  register  and 
will  not  compete  in  RIF. 

6.  Pay  Band  Level  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  waiver  section  of  this  plan,  pav  band 
level  and  pay  retention  will  follow 
current  law  and  regulations  [e.g..  pav 
band  level  will  substitute  for  grade). 

rv.  Implementation  Training 

A.  Policy 

A  key  element  in  the  success  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  not  only  provide  the 
necessary  knowledge  and  skills  to  carrv 
out  the  proposed  changes,  but  also 
foster  participants'  commitment  to  the 
program. 

Training  before  the  beginning  of 
implementation  and  throughout  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  others 
administering  the  demonstration 
project. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include:  (1)  A  description  of  the 
personnel  system;  (2)  how  employees 
are  converted  into  and  out  of  the 
system:  (3)  familiarization  with 
simplified  classification,  new  position 
descriptions,  and  standardized  rating 
criteria;  (4)  the  appraisal  and 
performance  payout  process;  and  (5)  the 
demonstration  project's  administrative 
and  formal  evaluation  process. 

B.  Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 


administration,  with  increased 
supervisor)'  and  managerial  authority 
and  accountability  for  personnel 
management,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  required  for 
their  new  responsibilities  Training  will 
include  detailed  information  on  the 
policies  and  procedures  of  the 
demonstration  project,  as  well  as  skills 
training  in  using  the  classification 
system,  preparing  position  descriptions. 
and  evaluating  performance. 

C  Others  Administenng  the 
Demonstration  Project 

The  administrative  staff,  general 
personnel  specialists,  technicians,  and 
administrative  officers  will  play  a  key 
role  in  advising,  training,  and  coaching 
supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  receive  training 
in  the  procedural  and  technical  aspects 
of  the  project. 

D  Employees 

In  the  months  prior  to 
implementation,  the  demonstration 
project  team  and  career  development 
offices  will  provide  all  employees 
covered  under  the  demonstration 
project  training  through  various  media 
This  training  is  intended  to  fully  inform 
all  affected  TACOM  associates  of  all 
significant  project  decisions, 
procedures,  and  processes. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

For  those  employees  covered  bv  the 
demonstration  project,  initial 
conversion  into  the  project  will  be 
accomplished  through  a  full  employee 
protection  approach  that  ensures 
assignment  to  a  position  in  the 
appropriate  broadband  occupational 
family  and  pay  band  level  without  a  loss 
of  pay.  Each  employee's  initial  total 
salar>'  under  the  demonstration  project 
will  equal  the  total  salan.'  received 
immediately  prior  to  the 
implementation  date  of  the  project,  plus 
the  pro-rated  amount  of  a  within-grade 
increase  (WGI)  to  which  he/she  is 
entitled,  as  described  in  V.A.4. 

General  Schedule  employees  who 
enter  the  demonstration  project  after 
initial  implementation  enter  at  their 
current  pay  with  no  loss  or  gain  due  to 
the  WGI  equity  adjustment.  If 
conversion  into  the  demonstration 
project  is  accompanied  by  a 
simultaneous  geographic  move,  the 
employee's  GS  pay  entitlements 
(including  locality  pay  or  special  rate) 
in  the  new  area  must  be  determined 


before  converting  the  pay  to  the 
demonstration  project  svstem 

Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process,  as  there  will  be  no 
change  in  total  salary  Prior  to 
conversion,  if  the  employees  rate  of 
basic  pay  exceeds  the  maximum  rate  of 
basic  pay  for  the  pay  band  level 
corresponding  to  the  employee's  GS 
grade,  as  with  retained  pay  or  special 
salajy  rates,  the  employee  will  remain  at 
that  pay  band  level  and  will  receive  a 
retaineid  rate. 

1.  Employees  on  Temporary  Promotions 

Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  pav  band  level 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  pay  band  level  that 
corresponds  to  the  grade  of  the  position 
held  under  the  GS  system  prior  to  the 
temporary  promotion.  Pay  entitlements 
will  be  determined  based  on  the 
employees  position  of  record  under  the 
GS  system  immediately  prior  to 
conversion  into  the  project,  with 
appropriate  adjustments  to  reflect  pav 
events  during  the  temporary  promotion, 
subject  to  the  specific  policies  and  rules 
established  by  local  pay-setting 
procedures.  In  no  case  may  those 
adjustments  increase  the  pav  for  the 
position  of  record  beyond  the  applicable 
pay  range's  maximum  rate  The  onlv 
exception  would  be  if  the  original 
competitive  promotion  announcement 
stipulated  that  the  promotion  could  be 
made  permanent.  In  these  cases,  actions 
to  make  the  temporan'  promotion 
permanent  will  be  considered  and,  if 
implemented,  will  be  subject  to  all 
existing  priority  placement  program 
procedures. 

2.  Employees  on  Term  Appointments 

Employees  serving  under  regular  term 
appointments  at  the  time  of  the 
implementation  of  the  demonstration 
project  will  be  converted  to  contingent 
employee  appointments  (CEA). 
Conditions  for  CEA  employees  are 
addressed  in  III  D  .  Hiring  and 
Appointment  Authorities. 

3.  Employees  Covered  by  Special  Salary- 
Rates 

Employees  who  are  covered  bv 
special  salary  rates,  upon  being  covered 
by  the  demonstration  proiect.  will  no 
longer  be  considered  special  rate 
employees  under  the  demonstration 
project.  These  employees  will,  therefore, 
be  entitled  to  full  locality  pay  or  a 
staffing  supplement.  The  adjusted 
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salaries  nf  these  employees  will  not 
change.  Rather,  the  empinyees  will 
receive  a  new  basic  pay  rate  computed 
under  the  staffing  supplement  rules  in 
III,E.2  fc),  Staffing  Supplement,  if 
applicable.  Adverse  action  and  pay 
retention  provisions  will  not  apply  to 
the  cnnversi(jn  process,  as  there  will  be 
no  change  in  total  salary. 

4.  Pro-Rated  Credit  for  Completion  of 
Within-Cirade  Increase  (WGI)  Waiting 
Period 

L'nder  the  current  pay  structure, 
employees  progress  through  their 
assigned  grade  in  step  increments.  Since 
this  system  is  being  replaced  under  the 
demonstration  project,  employees  will 
be  awarded  that  portion  of  the  next 
higher  step,  based  upon  the  portion  of 
the  waiting  period  they  have  completed 
up  until  the  effective  date  of 
implementation  of  the  demonstration 
project.  As  under  the  current  system, 
supervisors  will  be  able  to  withhold 
these  partial  step  increases  if  the 
employee's  performance  is  below  an 
acceptable  level  of  performance.  Rules 
governing  within-grade  increases  under 
the  current  Army  performance  plan  will 
continue  in  effect  until  the 
demonstration  project  implementation 
date  Adjustments  to  the  emplovee's 
base  salary  for  WGI  equity  will  be 
computed  effective  the  date  of 
implementation  of  the  demonstration 
project  to  coincide  with  the  beginning  of 
the  first  formal  TACOM  Appraisal  and 
Performance  Payout  System  (TAPPS) 
rating  cycle  WGI  equity  will  be 
acknowledged  by  increasing  base 
salaries  by  a  pro-rated  amount  based 
upon  the  actual  number  of  weeks  an 
employee  has  completed  toward  the 
ne.xt  higher  step.  At  the  time  of 
conversion,  payment  will  equal  the 
current  value  uf  the  employee's  next 
WGI  times  the  proportion  of  the  waiting 
period  completed  (weeks  completed  in 
the  waiting  period/weeks  in  the  waiting 
period)  Employees  at  step  10  or 
receiving  retained  rates  on  the  date  of 
implementation  will  not  be  eligible  for 
WGI  equity  adjustments,  since  they  are 
already  at  or  above  the  top  of  the  step 
scale. 

B  Conversion  Out  of  the  Demonstration 
Project 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends,  each 
project  employee  must  be  converted 
back  to  the  G,S  svstem  The  procedures 
below  will  be  used  to  convert  the 
employee's  pay  band  level  position  to  a 
GS-equivalent  grade  and  the  employee's 
rate  of  pay  to  the  GS  equivalent  rate  of 


pay  The  converted  GS  grade  and  GS 
rate  of  pay  must  be  determined  before 
movement  or  conversion  out  of  the 
demonstration  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  lateral  reassignments,  the 
converted  GS  grade  and  rate  will 
become  the  employee's  actual  GS  grade 
and  rate  after  leaving  the  demonstration 
project  fbefore  any  other  action).  For 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rate  will  be 
used  in  applying  any  GS  pay 
administration  rules  applicable  in 
connection  with  the  employee's 
movement  out  of  the  project  [e.g.. 
promotion  rules,  highest  previous  rate 
rules,  pay  retention  rules),  as  if  the  GS 
converted  grade  and  rate  were  actually 
in  effect  immediately  before  the 
employee  left  the  demonstration  project. 
The  rules  for  determining  the  converted 
GS  grade  for  pay  administration 
purposes  do  not  apply  to  the 
determination  of  an  employee's  GS 
equivalent  grade  for  other  purposes, 
such  as  reduction-in-force  or  adverse 
action  determinations. 

1.  Grade-Setting  Provisions 

An  employee  is  converted  to  one  of 
the  grades  in  the  current  pay  band  level 
according  to  the  "step  4  rule,"  as 
follows: 

(a)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment 
or  staffing  supplement)  is  compared 
with  the  step  4  rate  in  the  highest 
applicable  GS  rate  range.  (For  this 
purpose,  a  GS  rate  range  includes  a  rate 
in;  (1)  The  GS  base  schedule;  (2)  the 
locality  rate  schedule  for  the  locality 
pay  area  in  which  the  position  is 
located;  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(b)  If  the  employee's  adjusted 
demonstration  project  rate  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade,  Pay 
will  be  set  at  the  step  that  equals  the 
current  salary.  If  no  step  equals  current 
salary,  pay  is  set  at  the  next  higher  step. 

(c)  If  the  employee's  adjusted 
demonstration  project  rate  is  lower  than 
the  applicable  step  4  rate  of  the  highest 
grade,  the  adjusted  rate  is  compared 
with  the  step  4  rate  of  the  second 
highest  grade  in  the  employee's  pay 
band  level.  If  the  employee's  adjusted 
rate  equals  or  exceeds  step  4  rate  of  the 
second  highest  grade,  the  employee  is 
converted  to  that  grade. 


(d)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  demonstration 
project  rate  equals  or  exceeds  the 
applicable  step  4  rate  of  the  grade.  The 
employee  is  then  converted  at  that 
grade.  If  the  employee's  adjusted  rate  is 
below  the  step  4  rate  of  the  lowest  grade 
in  the  band,  the  employee  is  converted 
to  the  lowest  grade. 

(e)  Exception:  If  the  employee's 
adjusted  demonstration  project  rate 
exceeds  the  maximum  rate  of  the  grade 
assigned  under  the  "step  4  rule"  but  fits 
in  the  rate  range  for  the  next  higher 
applicable  grade  (i.e..  between  step  1 
and  step  4).  then  the  employee  shall  be 
converted  to  that  next  higher  applicable 
grade. 

(f)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  demonstration  project,  unless 
since  that  time  the  employee  has 
undergone  a  reduction  in  pay  band  level 
or  reduction  in  pay  based  upon  adverse 
action, 

2.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rate  of  pay  to  a  GS  rate  of  pay  in 
accordance  with  the  following  rules: 

(a)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(b)  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  pay  or  staffing  supplement) 
is  converted  to  a  GS  adjusted  rate  on  the 
highest  applicable  rate  range  for  the 
converted  GS  grade.  (For  this  purpose. 

a  GS  rate  range  includes  a  rate  range  in: 
(1)  The  GS  base  schedule;  (2)  an 
applicable  locality  rate  schedule;  or  (3) 
an  applicable  special  rate  schedule. 

(c)  If  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  demonstration 
project  rate  is  converted  to  a  GS  locality 
rate  of  pay.  If  this  rate  falls  between  two 
steps  in  the  locality-adjusted  schedule, 
the  rate  must  be  set  at  the  higher  step 
The  converted  GS  unadjusted  rate  of 
basic  pay  would  be  the  GS  base  rate 
corresponding  to  the  converted  GS 
locality  rate  {i.e.,  same  step  position),  (If 
this  employee  is  also  covered  by  a 
special  rate  schedule  as  a  GS  employee, 
the  converted  special  rate  will  be 
determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
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for  which  the  employee's  higher  locality 
rate  is  not  basic  pay,) 

(d)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  demonstration 
project  rate  is  converted  to  a  special 
rate.  If  this  rate  falls  between  two  steps 
in  the  special  rate  schedule,  the  rate 
must  be  set  at  the  higher  step.  The 
converted  GS  unadjusted  rate  of  basic 
pay  will  be  the  GS  rate  corresponding  to 
the  converted  special  rate  (i.e.,  same 
step  position). 

3  Employees  With  Band  or  Pay 
Retention 

(a)  If  an  employee  is  retaining  a  pay 
band  level  under  the  demonstration 
project,  apply  the  procedures  in  the 
grade-setting  and  pay-setting  provisions 
above,  using  the  grades  encompassed  in 
the  employees  retained  pay  band  to 
determine  the  employee's  GS-equivalent 
retained  grade  and  pay  rate.  The  time  in 
a  retained  pay  band  under  the 
demonstration  project  counts  toward  the 
2-vear  limit  on  grade  retention  in  5 
U.'S.C.  5362. 

(b)  If  an  employee  is  retaining  a  rate 
under  the  demonstration  project,  the 
employee's  GS-equivalent  grade  is  the 
highest  grade  encompassed  in  his  or  her 
band  level.  Convert  the  employee's 
retained  rate  as  follows: 

(1)  If  the  employee's  adjusted  retained 
rate  is  less  than  the  maximum  rate  of  the 
highest  applicable  rate  range,  then  apply 
the  procedures  in  V.B.2.  to  determine 
the  employee's  GS-equivalent  pav  rate. 

(2)  If  the  employee's  adjusted  retained 
rate  exceeds  the  maximum  rate  of  the 
highest  applicable  rate  range  and  the 
employee  is  not  in  a  special  rate 
category,  then  convert  the  employee's 
unadjusted  retained  rate  to  a  GS- 
equivalent  retained  rate. 

(3)  If  the  employee's  adjusted  retained 
rate  exceeds  the  maximum  rate  of  the 
highest  applicable  rate  range  and  the 
employee  is  in  a  special  rate  category, 
then  convert  the  employee's  adjusted 
retained  rate  to  a  GS-equivalent  retained 
rate. 

4.  Within-Grade  Increase — Equivalent 
Increase  Determinations 

Ser\ice  under  the  demonstration 
project  is  creditable  for  within-grade 
increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  T,\PPS 
performance  pay  increases  (including  a 
zero  increase)  under  the  demonstration 
project  are  considered  equivalent 
increases  for  the  purpose  of  determining 
the  commencement  of  a  within-grade 
increase  waiting  period  under  5  CFR 
531.405(b). 


5.  Engineer  and  Scientist  (E&S)  Pay 
Band  Level  V  Employees 

An  employee  in  pay  band  level  V  of 
the  Engineer  and  Scientist  broadband 
occupational  family  w'ill  convert  out  of 
the  demonstration  project  at  the  GS-15 
level.  TACOM  will  develop  a  procedure 
to  ensure  that  employees  entering  pav 
band  level  V  understand  that  if  thev 
leave  the  demonstration  project  and 
their  adjusted  pay  exceeds  the  GS-15, 
step  10  rate,  there  is  no  entitlement  to 
retained  pay.  Their  GS-equivalent  rate 
will  be  deemed  to  be  the  rate  for  GS- 
15.  step  10  For  those  pay  band  level  V 
employees  paid  below  the  adjusted  GS— 
15.  step  10  rate,  the  converted  rates  will 
be  set  in  accordance  with  V.B.2. 

6.  Years  of  Retention  Ser\"ice  Credit  and 
Appraisal  Rating  Provisions 

Employees  leaving  the  demonstration 
project  will  be  assigned  ratings  of  record 
that  conform  with  summan-  pattern  H  of 
5  CFR  430.208(d)  with  level  3  being  the 
highest  for  those  who  pass  (20  years  of 
retention  credit)  and  Level  1  being  the 
lowest  for  those  who  fail  (0  years  of 
retention  credit).  The  levels  are  assigned 
consistent  with  the  definitions  of 
acceptable  and  unacceptable 
performance  in  II1.C.2. 

VI.  Project  Ihiration 

Public  Law  103-337  removed  anv 
mandator,'  expiration  date  for  this 
demonstration  project.  TACOM.  DA  and 
DoD  will  ensure  this  project  is  evaluated 
for  the  first  five  vears  after 
implementation  in  accordance  with  5 
use.  4703.  Modifications  to  the 
original  evaluation  plan  or  any  new 
evaluation  will  ensure  the  project  is 
evaluated  for  its  effectiveness,  its  impact 
on  mission,  and  any  potential  adverse 
impact  on  any  employee  groups.  Major 
changes  and  modifications  to  the 
interventions  can  be  made  through 
announcement  in  the  Federal  Register 
and  would  be  made  if  formative 
evaluation  data  warranted.  At  the  5-year 
point,  the  demonstration  will  be 
reexamined  for  permanent 
implementation,  modification  and 
additional  testing,  or  termination  of  the 
entire  demonstration  project. 

Vn.  Evaluation  Plan 

A.  0\'er%iew 

Chapter  47  of  5  U.S.C.  requires  that  an 
evaluation  be  performed  to  measure  the 
effectiveness  of  the  proposed 
demonstration  project  and  its  impact  on 
improving  public  management,  A 
comprehensive  evaluation  plan  for  the 
entire  Iaborator\'  demonstration 
program,  originally  covering  24  DoD 
laboratories,  was  developed  by  a  joint 


OPM/DoD  Evaluation  Committee  in 
1995.  This  plan  was  submitted  to  the 
Office  of  Defense  Research  & 
Engineering  and  was  subsequentlv 
approved  "The  main  purpose  of  the 
evaluation  is  to  determine  whether  the 
waivers  granted  result  in  a  more 
effective  personnel  system  and 
improvements  in  ultimate  outcomes 
(i.e..  organizational  effectiveness, 
mission  accomplishment,  and  customer 
satisfaction) 

B.  Evaluation  Model 

Appendix  E  shows  an  inter\ention 
model  for  the  evaluation  of  the 
demonstration  project  The  model  is 
designed  to  evaluate  two  levels  of 
organizational  performance: 
intermediate  and  ultimate  outcomes. 
The  intermediate  outcomes  are  defined 
as  the  results  from  specific  personnel 
system  changes  and  the  associated 
waivers  of  law  and  regulation  expected 
to  improve  human  resources  (HR) 
management  [i.e..  cost,  qualitv, 
timeliness)  The  ultimate  outcomes  are 
determined  through  improved 
organizational  performance,  mission 
accomplishment,  and  customer 
satisfaction  .Mthough  it  i>  not  possible 
to  establish  a  direct  causal  link  between 
changes  in  the  HR  management  system 
and  organizational  effectiveness,  it  is 
hypothesized  that  the  new  HR  system 
will  contribute  to  improved 
organizational  effecti\  eness. 

Organizational  performance  measures 
established  by  the  organization,  will  be 
used  to  evaluate  the  impact  of  a  new  HR 
system  on  the  ultimate  outcomes.  The 
evaluation  of  the  new  HR  system  for  anv 
given  organization  will  take  into 
account  the  influence  of  three  factors  on 
organizational  performance:  context, 
degree  of  implementation,  and  support 
of  implementation  The  context  factor 
refers  to  the  impact  which  inter\  ening 
variables  [i.e..  downsizing,  changes  in 
mission,  or  the  economy)  can  have  on 
the  effectiveness  of  the  program.  The 
degree  of  implementation  considers:  (1) 
The  e.xtent  to  which  the  proposed  HR 
changes  are  given  a  fair  trial  period;  (2) 
the  extent  to  which  the  proposed 
changes  are  implemented;  and  (3)  the 
extent  to  which  the  proposed  changes 
conform  to  the  HR  interventions  as 
planned  The  support  of 
implementation  factor  accounts  for  the 
impact  that  factors  such  as  training, 
internal  regulations  and  automated 
support  systems  have  on  the  support 
available  for  program  implementation. 
The  support  for  program 
implementation  factor  can  also  be 
affected  by  the  personal  characteristics 
[e.g  attitudes)  of  individuals  who  are 
implementing  the  program 
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The  degree  to  which  the  project  is 
implemented  and  operated  will  be 
tracked  to  en.sure  that  the  evaluation 
result.s  reflect  the  project  as  it  was 
intended.  Data  will  be  collected  to 
measure  changes  in  both  intermediate 
and  ultimate  outcomes,  as  well  as  any 
unintended  outcomes,  which  may 
happen  as  a  result  of  any  organizational 
change.  In  addition,  the  evaluation  will 
track  the  impact  of  the  project  and  its 
interventions  on  veterans  and  other  EEO 
groups,  the  Merit  Systems  Principles, 
and  the  Prohibited  Personnel  Practices. 
Additional  measures  may  be  added  to 
the  model  in  the  event  that  changes  or 
modifications  are  made  to  the 
demonstration  plan. 

The  intervention  model  at  Appendix 
E  will  be  used  to  measure  the 
effectiveness  of  the  personnel  system 
interventions  implemented.  The 
intervention  model  specifies  each 
personnel  system  change  or 
"intervention"  that  will  be  measured 
and  shows;  (1)  The  expected  effects  of 
the  intervention,  (2)  the  corresponding 
measures,  and  (3)  the  data  sources  for 
obtaining  the  measures.  Although  the 
model  makes  predictions  about  the 
outcomes  of  specific  intervention, 
causal  attributions  about  the  full  impact 
of  specific  interventions  will  not  always 
be  possible  for  several  reasons.  For 
example,  many  of  the  initiatives  are 
expected  to  interact  with  each  other  and 
contribute  to  the  same  outcomes.  In 
addition,  the  impact  of  changes  in  the 
HR  system  may  be  mitigated  by  context 
variables  (e.^  the  |uh  market, 
legislation,  and  internal  support 
systems)  or  support  factors  [e.g  training, 
automation  support  systems). 

C  Evaluation 

A  modified  quasi-experimental  design 
will  be  used  for  the  evaluation  of  the 
S&T  Personnel  Demonstration  Program. 
Because  most  of  the  eligible  laboratories 
are  participating  in  the  program,  a  Title 
5  U.S.C.  comparison  group  will  be 


compiled  from  the  Civilian  Personnel 
Data  File  (CPDF).  This  comparison 
group  will  consist  of  workforce  data 
from  Government-wide  research 
organizations  in  civilian  Federal 
agencies  with  missions  and  job  series 
matching  those  in  the  DoD  laboratories. 
This  comparison  group  will  be  used 
primarily  in  the  analysis  of  pay  banding 
costs  and  turnover  rates.  The  original 
"China  Lake"  project  will  serve  as  a 
second  comparison  group  that  can  be 
used  as  a  benchmark  representing  a 
stable  pay  banding  system. 

D.  Method  of  Data  Collection 

Data  from  several  sources  will  be  used 
jn  the  evaluation.  Information  from 
existing  management  information 
systems  and  from  personnel  office 
records  will  be  supplemented  with 
perceptual  survey  data  from  employees 
to  assess  the  effectiveness  and 
perception  of  the  project.  The  multiple 
sources  of  data  collection  will  provide 
a  more  complete  picture  as  to  how  the 
interventions  are  working.  The 
information  gathered  from  one  source 
will  serve  to  validate  information 
obtained  through  another  source.  In  so 
doing,  the  confidence  of  overall  findings 
will  be  strengthened  as  the  different 
collection  methods  substantiate  each 
other. 

Both  quantitative  and  qualitative  data 
will  be  used  when  evaluating  outcomes. 
The  following  data  will  be  collected:  (1) 
Workforce  data;  (2)  personnel  office 
data;  (3)  employee  attitude  surveys;  (4) 
focus  group  data;  (5)  local  site  historian 
logs  and  implementation  information; 

(6)  customer  satisfaction  surveys;  and 

(7)  core  measures  of  organizational 
performance. 

The  evaluation  effort  will  consist  of 
two  phases,  formative  and  summative 
evaluation,  covering  at  least  5  years  to 
permit  inter-  and  intra-organizational 
estimates  of  effectiveness.  The  formative 
evaluation  phase  will  include  baseline 
data  collection  and  analysis, 


implementation  evaluation,  and  interim 
assessments.  The  formal  reports  and 
interim  assessments  will  provide 
information  on  the  accuracy  of  project 
operation,  and  current  information  on 
impact  of  the  project  on  veterans  and 
EEO  groups.  Merit  System  Principles, 
and  Prohibited  Personnel  Practices.  The 
summative  evaluation  will  focus  on  an 
overall  assessment  of  project  outcomes 
after  five  years.  The  final  report  will 
provide  information  on  how  well  the 
HR  system  changes  achieved  the  desired 
goals,  which  interventions  were  most 
effective,  and  whether  the  results  can  be 
generalized  to  other  Federal 
installations. 

VIII.  Demonstration  Project  Costs 

A.  Cost  Discipline 

An  objective  of  the  demonstration 
project  is  to  ensure  in-house  budget 
discipline.  A  baseline  will  be 
established  at  the  start  of  the  project, 
and  salary  expenditures  will  be  tracked 
yearly.  Implementation  costs,  including 
project  development,  automation  costs, 
VVGI  equity  adjustments,  credit  for 
career  ladder  promotions,  and 
evaluation  costs  are  considered  one- 
time costs  and  will  not  be  included  in 
the  cost  discipline  evaluations.  To 
ensure  corporate  consistency,  the 
Personnel  Management  Board  will  track 
personnel  cost  changes  and  recommend 
adjustments  if  required  to  achieve  the 
objective  of  cost  discipline. 

B  Developmental  Costs 

Costs  associated  with  the 
development  of  the  personnel 
demonstration  project  include  software 
automation,  training,  and  project 
evaluation.  All  funding  will  be  provided 
through  the  TACOM  budget.  The 
projected  annual  expenses  are 
summarized  in  Figure  5  Project 
evaluation  costs  are  not  expected  to 
continue  beyond  5  years,  unless  the 
results  warrant  further  evaluation. 


Figure  5.— Projected  Developmental  Costs 


Training    

Project  Evaluation 
Automation  


Totals 


IX.  Required  Waivers  and  .Adaptations 
of  Law  and  Regulation 

Public  Law  106-398  gave  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
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addition  to  the  authorities  granted  by 
the  law,  the  following  are  waivers  and 
adaptations  of  law  and  regulation  that 
will  be  necessary  for  implementation  of 
the  demonstration  project.  In  due 


480K         275K         125K         110K         110K 


course,  additional  laws  and  regulations 
may  be  identified  for  waiver  request. 

The  following  waivers  and 
adaptations  of  certain  provisions  are 
required  only  to  the  extent  that  these 
statutory  provisions  limit  or  are 
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inconsistent  with  the  actions 
contemplated  under  this  demonstration 
project.  Nothing  in  this  plan  is  intended 
to  preclude  the  demonstration  project 
from  adopting  or  incorporating  any  law 
or  regulation  enacted,  adopted,  or 
amended  after  the  effective  date  of  this 
demonstration  project. 

A.  Waivers  and  Adaptations  of  Title  5, 
United  States  Code  (U.S.C.) 

Chapter  5,  Section  552a:  Records 
Maintained  on  Individuals.  This  section 
is  adapted  only  to  the  extent  necessan* 
to  allow  demonstration  project 
volunteers  under  the  voluntary  emeritus 
program  to  be  treated  as  "Federal 
personnel",  as  that  term  is  defined  in 
this  section. 

Chapter  31.  Section  3111:  Acceptance 
of  Volunteer  Service.  This  section  is 
adapted  only  to  the  extent  necessarv'  to 
allow  acceptance  of  volunteer  service 
under  provisions  of  the  demonstration 
project's  voluntary  emeritus  program. 

Chapter  31.  Section  3132:  The  Senior 
Executive  Service:  Definitions  and 
Exclusions.  This  section  is  adapted  only 
to  the  extent  necessary  to  allow  creation 
of  pay  band  V  of  the  Professional  and 
Business  Management  broadband 
occupational  family. 

Chapter  33.  Section  3308:  Competitive 
Service;  Examinations;  Educational 
Requirements  Prohibited;  Exceptions. 
This  section  is  adapted  only  to  the 
extent  necessary  to  allow  the 
requirement  for  a  college  degree  under 
the  distinguished  scholastic 
achievement  appointment  authority  of 
this  demonstration  project. 

Chapter  33.  Section  3317(a): 
Competitive  Service;  Certification  from 
Registers.  This  section  is  waived  to 
eliminate  the  "rule  of  three"  under  the 
demonstration  project 

Chapter  33.  Section  3318(a): 
Competitive  Service:  Selection  from 
Certificates  This  section  is  waived  to 
eliminate  the  "rule  of  three"  under  the 
demonstration  project.  Chapter  33. 
Section  3324:  Appointment  to  positions 
classified  above  GS-15  This  section  is 
waived  to  allow  creation  of  pay  band  V 
of  the  Professional  and  Business 
Management  broadband  occupational 
family 

Chapter  33.  Section  3341:  Details; 
Within  Executive  or  Military 
Departments.  This  section  is  adapted 
only  to  the  extent  necessary  to  allow 
details  to  extend  beyond  120  days. 

Chapter  35.  Section  3502(a)(4):  Order 
of  Retention.  This  .section  is  waived  to 
eliminate  augmented  service  credit  for 
performance  ratings. 

Chapter  41,  Section  4107:  Restriction 
on  Degree  Training.  This  section  is 
adapted  only  to  the  extent  necessary-  to 


allow  payment  for  any  degree  training, 
even  when  not  linked  to  a  professional 
development  program  or  to  a  shortage 
occupation 

Chapter  43.  Sections  4301(3): 
Definitions.  This  section  is  waived  to 
allow  a  different  definition  of  the  term, 
"unacceptable  performance"  under  this 
demonstration, 

Chapter  43.  Section  4302: 
Establishment  of  Performance  Appraisal 
Systems.  This  section  is  adapted  onlv  to 
the  extent  necessary  to  allow 
broadbanding  and  to  accommodate 
performance-focused  pay  features  of  the 
TACOM  Appraisal  and  Performance 
Payout  System. 

Chapter  43,  Sections  4303(a).  (b),  and 
(c):  Actions  Based  on  Unacceptable 
Performance.  These  sections  are  adapted 
only  to  the  extent  necessary  to  replace 
the  term  "grade"  with    pay  band  level" 
and  accommodate  this  demonstration 
project's  procedures  for  taking  actions 
based  on  unacceptable  performance. 

Chapter  43,  Sections  4304  (b)  (1)  and 
(3):  Responsibilities  of  the  Office  of 
Personnel  Management.  These  sections 
are  waived  to  reflect  changes  in 
responsibilities  authorized  by  section 
1114  of  the  National  Defense 
Authorization  Act  of  2001 . 

Chapter  45,  Sections  4502(a)  and  (b): 
General  Provisions.  These  sections  are 
adapted  only  to  the  extent  necessary  to 
allow  awards  up  to  $25,000  for 
individual  employees  to  be  approved 
under  the  demonstration  project  plan's 
procedures. 

Chapter  51,  Sections  5101-5113: 
Classification.  These  sections  are 
waived  to  permit  classification  of 
demonstration  project  positions  to  pay 
band  levels  on  the  basis  of  broadband 
range  factors  and  allow  deviation  from 
OPM-prescribed  position  description 
formats. 

Chapter  53.  Sections  5301:  5302  <1). 
(8),  and  (9):  5303;  and  5304:  Pay 
Comparability  System.  These  sections 
are  adapted  only  to  the  extent  necessary- 
to  (1)  allow  employees  in  pay  band  V  of 
the  Professional  and  Business 
Management  broadband  occupational 
family  to  be  treated  as  ST  employees.  (2) 
allow  all  other  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees,  and  (3)  allow  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled  rates 
of  basic  pay.  However,  these  adaptations 
do  not  apply  to  ST  employees,  who  will 
continue  to  be  covered  by  these  Title  5 
statutory  provisions,  as  appropriate. 

Chapter  53,  Section  5305:  Special  Pay 
Authority.  This  section  is  waived  only 
to  the  extent  necessary-  to  ensure  that 
special  salary-  rates  are  inapplicable  to 
demonstration  project  employees  after 


their  conversion  into  the  demonstration 
project  and  to  allow  future  special 
salary-  rates  only  when  specificallv 
incorporated  through  the  use  of  the 
staffing  supplement  provisions  of  the 
demonstration  project  plan. 

Chapter  53.  Sections  5331-5336: 
General  Schedule  Pay  Rates  These 
sections  are  waived  to  aliow 
broadbanding  and  accommodate 
performance-focused  pay  features  of  the 
TACOM  Appraisal  and  Performance 
Payout  System  (T.\PPS). 

Chapter  53.  Sections  5361-5366: 
Grade  and  Pay  Retention.  These  sections 
are  adapted  only  to  the  extent  necessary- 
to:  (1)  Replace  "grade'  with  "pay  band 
level":  (2)  allow  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees,  (3)  provide  that 
pay  retention  provisions  do  not  apply  to 
conversions  from  General  .Schedule 
special  rates  to  demonstration  proiect 
pay,  as  long  as  total  pa\  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  a  supervisory-  pay 
adjustment  upon  voluntarily  leaving  a 
super\-isorv-  position;  (4)  provide  that 
pay  retention  does  not  apply  to 
reduction  in  basic  pay  due  solely  to  the 
reallocation  of  demonstration  project 
pay  rates  in  the  implementation  of  a 
staffing  supplement:  and  (5)  ensure  that 
for  employees  of  pay  band  level  \'  of  the 
Professional  and  Business  Management 
broadband  occupational  family,  pay 
band  level  retention  is  not  applicable 
and  pay  retention  proNisions  are 
modified  so  that  no  rate  established 
under  these  provisions  may  exceed  the 
rate  of  basic  pay  for  GS-15.  step  10  [i.e.. 
there  is  no  entitlement  to  retained  rate). 
These  adaptations  do  not  apply  with 
respect  to  coverage  for  ST  employees, 
except  when  an  ST  emplovee  moves  to 
a  GS-equivalent  position  within  the 
demonstration  project  under  conditions 
that  trigger  entitlement  to  pay  retention. 

Chapter  55,  Sections  5542('a)(l)-(2): 
Overtime  Rates;  Computation.  These 
sections  are  adapted  only  to  the  extent 
necessary  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  category-  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate  '  in  applying  the 
pay  cap  provisions  in  5  U.S.C  5542. 

Chapter  55.  Section  5545(d): 
Hazardous  Duty  Differential  This 
section  is  adapted  only  to  the  extent 
necessary  to  aJlow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees  However, 
this  adaptation  does  not  apply  to  ST 
employees  or  employees  in  pay  band  V 
of  the  Professional  and  Business 
Management  broadband  occupational 
family,  and  they  are  excluded  from 
coverage  under  5  U.S.C.  5545(d). 
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Chapter  55.  Section  5547(aHb); 
Limitation  on  Premium  Pay  Thcbe 
sections  are  adapted  only  to  the  e.xtent 
necessary  to  provide  that  the  GS-15 
maximum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C  5547. 

Chapter  57.  Sections  5753,  5754,  and 
5755:  Recruitment  and  Relocation 
Bonuses;  Retention  Allowances:  and 
Supervisors'  Differentials.  These 
sections  are  adapted  only  to  the  extent 
necessary  to  (1)  allow  emplmees  in  pay 
band  V  of  the  Professional  and  Business 
Management  broadband  occupational 
familv  to  he  treated  as  ST  employees,  (2) 
dllow  dll  other  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees,  and  (3)  allow  basic 
rates  of  pay  under  the  demonstration 
project  to  he  treated  as  scheduled  rates 
of  basic  pay  However,  these  adaptations 
do  not  apply  to  ST  employees,  who  will 
continue  to  be  covered  by  these  Title  5 
statutorv  provisions,  as  appropriate. 

Chapter  59.  Section  5941:  Allowances 
Based  on  Living  Costs  and  Conditions  of 
Environment:  Employees  Stationed 
Outside  Continental  United  States  or  in 
Alaska.  This  secticm  is  adapted  onlv  to 
the  extent  necessary  to  provide  that 
CQLAs  paid  to  employees  under  the 
demonstration  project  are  paid  in 
accordance  with  regulations  prescribed 
by  the  President  (as  delegated  to  OPM). 

Chapter  71:  Labor-Management 
Relations.  This  chapter  is  waived  only 
to  the  extent  that  its  provisions  (e.g.,  5 
use.  7103(aKl2)  and  7116)  would 
prohibit  management  or  the  union  from 
unilaterally  terminating  negotiations 
over  whether  employees  refxesented  bv 
the  union  will  be  converted  into  the 
demonstration  project. 

(Chapter  75.  Section  7512(3):  Adverse 
Actions.  This  section  is  adapted  only  to 
the  extent  necessary-  to  replace   'grade  ' 
with  "pay  band  level"  and  to  provide 
that  reductions  in  pay  band  level  not 
accompanied  by  a  reduction  in  pav  are 
not  covered  bv  chapter  75,  subchapter 
II 

Cihapter  75,  Section  7512(4):  Adverse 
Actions.  This  section  is  adapted  only  to 
the  extent  necessary  to  ensure  that 
adverse  action  provisions  do  not  apply 
to  conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced. 

B   Waivers  and  Adaptations  of  Title  5. 
Code  of  Federal  Regulations  (CFRI 

.Sections  300  601-300.605:  Time-in- 
Grade  Restrictions.  These  sections  are 
waived  to  eliminate  time-in-grade 
restrictions  under  this  demonstration 
project 


Sections  308.101  through  308.103: 
Volunteer  Service.  These  sections  are 
adapted  only  to  the  extent  necessary  to 
allow  retired  and  separated  individuals 
to  perform  volunteer  service  under  the 
provisions  of  the  voluntary  emeritus 
program 

Sections  315.801  and  315.802: 
Probationary  Period.  These  sections  are 
adapted  only  to  the  extent  necessary  to 
allow  extended  probationary  periods  for 
certain  employees,  as  specified  in  the 
project  plan  for  this  demonstration 
project, 

Section  315.901:  Statutory- 
Requirement.  This  section  is  adapted 
only  to  the  extent  necessary  to  replace 
"grade"  with  "pay  band  level." 

Section  315.904:  Probationary  Period. 
This  section  is  adapted  only  to  the 
extent  necessary  to  allow  imposition  of 
an  additional  1-year  supervisor.' 
probationary  period  when  an  employee 
is  officially  assigned  to  a  different 
supervisory  position  that  constitutes  a 
major  change  in  super\'isory 
responsibilities. 

Section  316.301:  Term  Employment; 
Purpose  and  Duration.  This  section  is 
adapted  only  to  the  extent  necessary  to 
allow  contingent  employee 
appointments  to  cover  a  maximum 
period  of  6  years. 

Section  316.303:  Tenure  of  Term 
Employees.  This  section  is  adapted  only 
to  the  extent  necessary  to  allow 
employees  on  demonstration  project 
contingent  employee  appointments  to 
compete  for  permanent  status  through 
local  merit  promotion  plans. 

Section  332.402:  Regular  Order  of 
Certification  for  Appointment.  This 
section  is  waived. 

Section  332.404:  Order  of  Selection 
from  Certificates  This  section  is 
adapted  only  to  the  extent  necessary  to 
eliminate  the  "rule  of  three"  under  this 
demonstration  project. 

Section  335.103  (c)  (i):  Agency 
Promotion  Programs.  This  section  is 
adapted  only  to  the  extent  necessary  to 
allow  temporary  promotions  of  180  days 
or  less  to  a  position  in  a  higher  pay  band 
level. 

Section  335.103  (c)  (ii):  Agency 
Promotion  Programs.  This  section  is 
adapted  only  to  the  extent  necessary  to 
allow  details  of  180  days  or  less  to  a 
position  in  a  higher  pay  band  level. 

Section  351.402(b):  Competitive  Area. 
This  section  is  waived  only  to  the  extent 
necessary  to  allow  Logistics  Assistance 
Representatives  to  be  placed  into  a 
separate  competitive  area  worldwide, 
without  regard  to  their  geographic 
locations. 

Section  351.403:  Competitive  Level, 
This  section  is  adapted  ordy  to  the 


extent  necessary  to  replace  the  term 
"grade"  with  "pay  band  level." 

Section  351.504:  Credit  for 
Performance.  This  section  is  waived 
only  to  the  extent  necessary  to  eliminate 
augmented  service  credit  for 
performance  ratings. 

Section  351.701:  Assignment 
Involving  Displacement.  This  section  is 
adapted  only  to  the  extent  necessary  to 
limit  the  displacement  of  demonstration 
project  employees  to  only  one 
broadband  level  below  the  employee's 
present  level  in  any  occupational 
family,  except  that  a  preference-eligible 
employee  with  a  compensable  ser\'ice- 
connected  disability  of  30  percent  or 
more  may  retreat  to  a  position  which  is 
equivalent  to  no  more  than  five  General 
Schedule  grades  below  the  minimum 
grade  level  encompassed  by  the 
employee's  current  pav  band  level. 

Section  410.308:  Training  to  Obtain 
an  Academic  Degree.  This  section  is 
adapted  only  to  the  extent  necessary  to 
allow  payment  for  any  degree  training, 
even  when  not  linked  to  a  professional 
development  program  or  to  a  shortage 
occupation. 

Part  430,  Subpart  B:  Performance 
Appraisal  for  General  Schedule. 
Prevailing  Rate,  and  Certain  Other 
Employees.  This  subpart  is  waived  to 
accommodate  the  establishment  of  the 
TACOM  Appraisal  and  Performance 
Payout  System  (TAPPS). 

Part  432:  Performance  Based 
Reduction  in  Grade  and  Removal.  This 
part  is  adapted  only  to  the  extent 
necessary  to  (1)  allow  employees  to  be 
removed,  reduced  in  pay  band  level 
with  a  reduction  in  pay.  reduced  in  pay 
without  a  reduction  in  pay  band  level, 
and  reduced  in  pay  band  level  without 
a  reduction  in  pay  based  on 
unacceptable  performance.  (2)  eliminate 
performance  standards  and  critical 
elements,  (3)  incorporate  what 
constitutes  "acceptable  performance" 
and  "unacceptable  performance,"  as 
defined  in  the  demonstration  project 
plan,  (4)  replace  the  term  "grade"  with 
"pay  band  level,"  and  (5)  provide  that, 
for  employees  who  are  reduced  in  pay 
band  level  without  a  reduction  in  pay. 
Sections  432.105  and  432.106(a)  do  not 
applv. 

Sections  432.104  and  432.105: 
Addressing  Unacceptable  Performance: 
Proposing  and  Taking  Action  Based  on 
Unacceptable  Performance.  These 
sections  are  waived  to  allow  the 
establishment  of  alternative  procedures 
under  the  TACOM  Appraisal  and 
Performance  Payout  System  (TAPPS). 

Sections  451.106  and  451.107:  Agency 
and  OPM  Responsibilities.  These 
sections  are  adapted  only  to  the  extent 
necessary  to  allow  awards  up  to  $25,000 
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for  individual  employees  to  be  approved 
under  the  project  plan  procedures. 

Part  511:  Classification  Under  the 
General  Schedule.  This  part  is  adapted 
only  to  the  extent  necessan.-  to  (1) 
replace  "grade"  with  "pay  band  level," 
(2)  permit  classification  of 
demonstration  project  positions  to  pav 
band  levels  on  the  basis  of  broadband 
range  factors,  and  (3)  allow  deviation 
from  OPM-prescribed  position 
description  formats. 

Part  530.  Subpart  C:  Special  salar\' 
rates.  This  subpart  is  waived  to  the 
extent  necessary  to  ensure  that  special 
salary  rates  are  inapplicable  to 
demonstration  project  employees  after 
their  conversion  into  the  demonstration 
project. 

Part  531,  Subparts  B.  D.  and  E: 
Determining  Rates  of  Basic  Pay:  Within- 
Grade  Increases;  and  Quality  Step 
Increases.  These  subparts  are  waived  to 
allow  broadbanding  and  accommodate 
performance-focused  pay  features  of  the 
TACOM  Appraisal  and  Performance 
Payout  System  (TAPPS). 

Part  531.  Subpart  C:  Special  Pay 
Adjustments  for  Law  Enforcement 
Officers.  This  subpart  is  adapted  only  to 
the  extent  necessary  to  allow  law 
enforcement  officers  covered  by 
broadbanding  to  be  treated  as  General 
Schedule  employees,  and  to  allow  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay. 

Part  531.  Subpart  F:  Locality-Based 
Comparability  Payments.  This  subpart  is 
adapted  only  to  the  extent  necessan'  to 
(1)  allow  employees  in  pay  band  V  of 
the  Professional  and  Business 
Management  broadband  occupational 
family  to  be  treated  as  ST  employees.  (2) 
allow  all  other  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees,  and  (3)  allow  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled  rates 
of  basic  pay  However,  these  adaptations 
do  not  apply  to  ST  employees,  who  will 
continue  to  be  covered  bv  these  Title  5 
regulator^'  provisions,  as  appropriate. 

Section  531  302:  Determining  Special 
Law  Enforcement  Adjusted  Rates  of  Pav. 
This  section  is  adapted  only  to  the 
extent  necessary  to  (1)  allow  employees 
in  pay  band  V  of  the  Professional  and 
Business  Management  broadband 
occupational  family  to  be  treated  as  ST 
employees.  (2)  allow  all  other 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees, 
and  (3)  allow  basic  rates  of  pay  under 
the  demonstration  project  to  be  treated 
as  scheduled  rates  of  basic  pay. 
However,  these  adaptations  do  not 
apply  to  ST  employees,  who  will 


continue  to  be  covered  by  these  Title  5 
regulatory  provisions,  as  appropriate. 

Part  536:  Grade  and  Pay  Retention. 
This  part  is  adapted  only  to  the  extent 
necessan.'  to:  (1)  Replace  "grade'  with 
"pay  band  level";  (2)  provide  that  pay 
retention  provisions  do  not  applv  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay.  as  long  as  total  pay  is  not  reduced: 
(3)  provide  that  pay  retention  does  not 
apply  to  reduction  in  basic  pay  due 
solely  to  the  reallocation  of 
demonstration  project  pay  rates  in  the 
implementation  of  a  staffing 
supplement;  and  (4)  ensure  that  for 
employees  of  pay  band  V  of  the 
Professional  and  Business  Management 
broadband  occupational  family,  pav 
band  level  retention  is  not  applicable 
and  pay  retention  provisions  are 
modified  so  that  no  rate  established 
under  these  provisions  may  exceed  the 
rate  of  basic  pay  for  GS-15.  step  10  (i.e., 
there  is  no  entitlement  to  retained  rate). 
These  adaptations  do  not  apply  with 
respect  to  coverage  for  ST  emplovees. 
except  when  an  ST  employee  moves  to 
a  GS-equivalent  position  within  the 
demonstration  project  under  conditions 
that  trigger  entitlement  to  pay  retention. 

Part  550.  Sections  550. 105-550. 106: 
Biweekly  and  Annual  Maximum 
Earnings  Limitations.  These  sections  are 
adapted  only  to  the  extent  necessar\'  to 
provide  that  the  GS-15  maximum 
special  rate  (if  any)  for  the  special  rate 
categon,'  to  which  a  project  employee 
belongs  is  deemed  to  be  the  "applicable 
special  rate"  in  applying  the  pay  cap 
provisions  in  5  U.S.C.  5547 

Part  550.  Section  550.113(a): 
Computation  of  Overtime  Pay.  This 
section  is  adapted  only  to  the  extent 
neces.sar\  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  categon,'  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C  5542. 

Section  550.703:  Definitions.  This 
section  is  adapted  only  to  the  extent 
necessan.'  to  modif\'  the  definition  of 
reasonable  offer"  by  replacing  "two 
grade  or  pay  levels"  with  "one  pay  band 
level"  and  "grade  or  pay  level"  with 
"pay  band  level." 

Section  550.902:  Hazardous  Duty 
Differential.  This  section  is  adapted 
only  to  the  extent  necessan,'  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees 
However,  this  adaptation  does  not  apply 
to  ST  employees  or  employees  in  pay 
band  V  of  the  Professional  and  Business 
Management  broadband  occupational 
family,  and  they  are  excluded  from 
coverage  under  section  550.902. 


Part  575.  Subparts  A.  B.  C,  and  D: 
Recruitment  Bonuses;  Relocation 
Bonuses;  Retention  Allowances;  and 
Superx'ison.'  Differentials.  These 
subparts  are  adapted  only  to  the  extent 
necessary  to  (1 )  allow  employees  in  pav 
band  \'  of  the  Professional  and  Business 
Management  broadband  occupational 
family  to  be  treated  as  ST  emplovees,  (2) 
allow  all  other  demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees,  and  (3)  allow  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled  rates 
of  basic  pay.  However,  these  adaptations 
do  not  apply  to  ST  employees,  who  will 
continue  to  be  covered  by  these  Title  5 
regulators  provisions,  as  appropriate. 

Part  591,  Subpart  B:  Cost-of-Living 
Allowances  and  Post  Differential— 
Nonforeign  Areas.  This  subpart  is 
adapted  only  to  the  extent  necessars'  to 
allow  demonstration  project  emplovees 
to  be  treated  as  employees  under  the 
General  Schedule,  and  employees  in 
pay  band  \'  of  the  Professional  and 
Business  Management  broadband 
occupational  family  to  be  treated  as  ST 
emplovees. 

Section  752.401  (a)(3):  Adverse 
Actions  This  section  is  adapted  only  to 
the  extent  necessary  to  replace  "grade" 
with  "pav  band  level." 

Section  752  401(a)(4):  .adverse 
Actions.  This  section  is  adapted  only  to 
the  extent  necessary  to  provide  that 
adverse  action  provisions  do  not  applv 
to  conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay.  as  long  as  total  pay  is  not  reduced. 

C  Adaptation  of  Title  A'  of  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  I'Public  Law  101-5091:  Federal  Law 
Enforcement  Pay  Reform 

This  title  is  adapted  only  to  the  extent 
necessary  to  allow  law  enforcement 
officers  covered  by  broadbanding  under 
the  demonstration  project  to  be  treated 
as  law  enforcement  officers  under  the 
General  Schedule 

Appendix  A — Occupational  Series  by 
Occupational  Family 

I.  Professional  and  Business  ManaKemenl 
Family 

0018  Safety  and  Occupational  Health 

Management 

0028  Environmental  Protection  Specialist 

0030  Sports  Specialist 

0080  Security  Administration 

Old  Social  Science 

0132  Intelligence 

0170  History 

0180  Psychology 

0185  Social  Work 

0187  Social  Services 

0188  Recreation  Specialist 

0201     Human  Resources  Management 
0205     Military  Personnel  Management 
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Note:  In  Dt'cfnibcr  200(1.  OPM  issued  the 
(;S-0201    Human  Rf-iiniri.cs  Management 
standard  and.  in  so  doing,  (  ant.eled  the  GS- 
0205.  Military  Personnel  Management  series. 
T.-\CX)M  IS  in  the  prnc  ess  of  appU  ing  the  new 
standard  as  of  the  date  of  thi--  Federal 
Register  notic  »■. 
02T0     Enipldvee  Relations 

Note:  in  Uei  ember  2000.  OPM  issued  the 
t.S-0201.  Human  Resourres  Management 
standard  and.  in  so  doing,  canceled  the  GS- 
02.10.  Emplovee  Relations  series,  T.^COM  is 
in  the  process  of  applying  the  new  standard 
as  of  tfie  date  of  this  Federal  Register  notice. 

0260     Equal  Emplovmenr Opportunity 
O.iUl     Miscellaneous  .Xdministration  and 

Program 
0  i.H     Computer  Specialist 

Note:  In  .Ma\  2001,  OPM  issued  the  GS- 
2210,  Information  Technology  Management 
standard  and.  in  so  doing,  canceled  the  GS- 
0.!  J4.  Ciomputer  Specialist  series.  T,\COM  is 
in  the  process  of  appl\  ing  tlie  new  standard 
as  of  the  date  of  this  Federal  Rei^ister  notice. 

0140  Program  Management 

O.'Hl  .\dministrativH  (Mfji  er 

0.i4.i  Management  and  Program  .\r.alysis 

(),?46  Logistiis  Managenu'nt 

0191  Telei  ommunu  ations 

0199  Student  Trainee 

0401  General  Biological  Sciences 

0501  Financial  .-Xdministration  and  Program 

O.tO.S  Financial  Management 

0.510  .\(  counting 

051  1  .^uditlng 

0560  Budget  .Analysis 

lifiOl  Corporate  Fitness  Program 

Management 

0690  Industrial  Hygiene 

0801  General  Engineering 

0801  Safety  Engineering 

0806  Materials  Engineering 

OHIO  Civil  Engineering 

0H19  Fn\  iri;,ir.'riial  Engineering 

08  iO  Mi'i  ;,,i:.ii,i:  Engineering 

0850  \-Aft  ^ri',  .1    l.:;^i::>'i'ring 

0854  (  1  iTliiii'i!  hiig.iifering 

085  5  Electronics  Engineering 

0861  .Aerospat  e  Engineering 

0892  C'Taniii   hntjineering 

()89ti  Indii^tnal  Engineering 

089.i  ChemK  al  Engineering 

0H99  Student  Trainee 

0905  General  .Attorney 

0950  Paralegal 

1001  General  .Arts  and  Information 

1010  Exhibits  Specialist 

1020  Illustrating 

10(5  Punlu  .Affairs 

1060  Photography 

1071  .\uiiiov  isual  Production 

1082  Writing  and  Editing 

1081  Technudl  Writing  and  Editing 

1084  Visual  Information 

1101  General  Business  and  Industry 

1102  Contracting 

110,1  Industrial  Propert\  Management 

1150  Industrial  Specialist 

1170  Realty 

1173  Housing  .Management 

1199  Student  Trainee 

1222  Patent  .Attorney 

1.101  (ieneral  Ph\su,al  Sciences 

1106  Health  Physics 

1110  Physics 


1315  Hydrology 

1320  Chemistry 

1321  Metallurgy 
1399  Student  Trainee 
1410  Librarian 

1412  Technical  Information  Services 

1515  Operations  Research 

1520  Mathematics 

1529  Mathematical  Statistician 

1550  Computer  Science 

1599  Student  Trainee 

1601  General  Facilities  and  Equipment 

1670  Equipment  Specialist 

1701  Genwal  Education  and  Training 

1710  Education  and  Vocational  Training 

1712  Training  Instruction 

1740  Education  Services 

1801  General  Inspection,  Investigation,  and 

Compliance 

1811  Criminal  Investigating 

1910  Quality  Assurance 

2001  General  Supply 

2003  Supply  Program  Management 

2010  Inventory  Management 

2030  Distribution  Facilities  and  Storage 

Management 

2032  Packaging 

2130  Traffic  Management 

2210  Information  Technology  Management 

II.  Technical  Support  Family 

0019  Safety  Technician 

0301  Miscellaneous  Administration  and 

Program 

0802  Engineering  Technician 

0809  Construction  Control 

0818  Engineering  Drafting 

0856  Electronics  Technician 

0873  Ship  Surveyor 

0895  Industrial  Engineering  Technician 

1152  Production  Control 

1311  Physical  Science  Technician 

1521  Mathematics  Technician 

III.  General  Support  Family 

0081  FTre  Protection  and  Prevention 

0083  Police 

0085  Secii-ity  Guard 

0086  Security  Clerical  and  Assistance 
0134  Intelligence  Aid/Clerical 

0186     Social  Services  Aid  and  Assistant 
0189     Recreation  Aid  and  Assistant 

0203  Human  Resources  Assistance 

0204  Military  Personnel  Clerical  and 
Technician 

Note:  In  December  2000,  OPM  issued  the 
GS-0203,  Human  Resources  Assistance 
standard  and,  in  so  doing,  canceled  the  GS- 
0204,  Military  Personnel  Clerical  and 
Technician  series.  TACOM  is  in  the  process 
of  applying  the  new  standard  as  of  the  date 
of  this  Federal  Register  notice. 

0301  Miscellaneous  Administration  and 
Program 

0303  Miscellaneous  Clerk  and  Assistant 

0304  Information  Receptionist 

0305  Mail  and  File 
0318  Secretary 
0322  Clerk-Typist 

0326    Office  Automation  Clerical  and 

Assistance 
0332     Computer  Operation 
0335     Computer  Clerk  and  Assistant 
0344     Management  and  Program  Clerical 

and  Assistance 
0350    Equipment  Operator 


(J3()l  Equal  Opportunity  .Assistance 

0382  Telephone  Operating 

0390  Telecommunications  Processing 

0192  General  Telecommunications 

0394  Communications  Clerical 

0503  Financial  Clerical  and  .Assistance 

0525  .Accounting  Te(  hniciari 

0540  Voucher  E.xamining 

0544  Ciyilian  Pay  Clerk 

0561  Budget  Clerical  and  .Assistance 

0986  Legal  .Assistance 

1001  General  .Arts  and  Information 

1087  Editorial  .Assistance 

1101  General  Business  and  Industry 

1105  Purchasing 

1 106  Procurement  Clerical  and  Technician 
1411  Library  Technician 

1601  General  Facilities  and  Equipment 

1702  Education  and  Training  Technician 

2005  Supply  Clerical  and  Technician 

2102  Transportation  Clerk  and  .Assistant 

2131  Freight  Rate 

2151  Dispatching 

Appendix  B — Position  Description 
Form  (Sample) 

TACOM  Personnel  Demonstration  Project 
Position  Requirements  Document 

I,  Organizational  Information: 

L'  S  .Army  Tank-automotive  and 

.Armaments  Command 
(Name  of  Business  Center) 
(Name  of  Division'Branch)  (Site  Location) 

II.  F'osition  Information: 

(Title),  (Pa\  Plan  Designation).  (Series), 

(Pay  Band  Level) 
PRD  Number: 
FLSA: 

CJompetitive  Level: 
Position  Sensitivity: 
III  Major  Range  of  Duties:  (Description  of  the 

major  duties  and  responsibilities  of  the 

work  performed) 

IV,  Broadband  Range  Fac  tors: 
Factor  1.  Problem  Sohing 
(Description) 

Level  Designation: 

Factor  2.  Teamwork/Cooperation 

(Description] 

Level  Designation: 

Factor  3.  Customer  Relations 

(Description) 

Level  Designation: 

Factor  4.  Leadership 
(Description) 
Level  Designation: 

F~aclor  5.  Communication 

(Description) 

Level  Designation: 

Factor  6.  Resource  Management 

(Description) 

Level  Designation: 

V.  .Additional  Requirements:  (If  necessary. 

such  items  as  special  travel  or  physical 
requirements:  additional  knowledges, 
skills,  and  abilities  needed  to  perform 
the  range  of  work:  or  any  other  item(s) 
not  previously  covered) 
V'l,  Electronic  Certification 

Appendix  C — Broadband  Performance 
Benchmarks  by  Occupational  Family 
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Table  1  .—Performance  Benchmarks  for  Broadband:  Professional  and  Business  Management 


RATING  CRITERIA  FACTOR  1— PROBLEM  SOLVING 

This  tacrtor  measures  personal  and  organizational  probterr  solving  results. 


Sub-Factors 


PERFORMANCE  LEVEL  DEFINITIONS— Leve'  3efinit,ons  :r  n^is  '.able  p'ovide  iliust-atiD-s  *^k 
the    high    sccxe  range  tor  eac^  pay  oano  levei 


Level  I 

Score  Ranoe 

Low  0-5" 

Med  6-27 

High  28-32 


Lsvolll 

Score  Range 

\jo*t24-2a 

ML  33-43 

Med  44-55 
Mh  56-67 
High6a-72 


Level  III 

Soorel 
Low  67- 
Mec  -3-87 
-iigf  88-92 


Level  IV 

Score  Range 

Low8&-% 

Med9S-105 

Hij^  106-110 

Very  High  115 


BASIC  PERFORMANCE 
STANDARDS  (Applica- 
ble accomplishments  at 
all  levels) 
Work  IS  timely  effi- 
cient of  acceptable 
quality  and  is  per- 
formed on  a  reg- 
ular basis  Com- 
pleted work  meets 
proiecl  prog  ram,- 
funct'on  obiectives. 
Flexibility  atJapt- 
ability  and  deci- 
siveness are  exer- 
osed  appropriately. 


Scope'lmpact 


Conducts  actr,nties  or  a 
segment  o<  a  tasK   As- 
sists SJOeiVlSOr  or 
other  appropnale  per- 

sonne' 


Plans  and  conducts  ad- 
ministrative activities 
tor  protects 


Com  pie  xtty /Difficulty 


Independence 


='!a'^s  and  oonduds  com- 
plex adminislfaMwe  ac- 
tivrties. 


Independently  plans  & 
conducts  a  complex 

multi-faceteo  p'ograr^ 
or  tt>e  operations  of  a 
complex  multi -faceted 
orgamzatKXi 


CreatTvity 


Applies  standar-d  rules 
procedures  or  ope' 
ations  ic  reso*ve  -dl 
tine  problems 


Independent^  ca^-ies  out 
routine  tasks 


Tasks  initiat've  t^  seiec:- 
ng  anc  impiementinq 
appropriate  procedures 


Develops   modifies  and 
or  applies  'uies  proce- 
dures or  operations  \c 
■esofve  problems  o' 
moderate  compiexi^ 
difficulty 

Indepenoent'v  piaris  anc 
executes  assignments 
'esoives  problems  an3 
handles  deviations 


igent,fies  anc  adapts 
guidelines  'o'  ne*  o' 
unusua:  Situations. 


ijeveiops  'jies  p.'oce- 
dures  or  operations  'or 
complex  d'**icul1  o'ga 
nizationai  tasKS 


Devataps.  MigralM  & 
irnotonwinffi  ori^eniza- 

'O'.  r'OQ'a'^    poMcies 
anc  p'oceou'es 


''Oependenftv  so'ves  or- 
^a-'Zation  program 
probier^s 


ideriiffies  iSSues  anc  ae 
'ermines  approacnes 
anc  metnods  tc  ac- 
oompiis-  tasks   inrt'-        ^ 
ates  effect  ve  actions      I 
anc  -eso'v'es  -eiated 
conflicts 
Identifies  :ssjes  'eouinng      Develops  C'og'am  o-ga 
^e*  procedu'es  and  '^  zauo''  ope-at-'^c  p':- 

develops  appropriate  recj-es  anc  guideimes 

gjideimes  ',:  *"  ne*  O'- 

,      cu"S'ances.si'uai>ons 

a^^c  •:   mprove  overai 

'      prog'a-r*:  anc  policies 


RATING  CRITERIA  FACTOR  1— PROBLEM  SOLVING 

This  factor  measures  personal  and  organizatior^l  problem  solving  results. 


Sub-Factors 


PERFORMANCE  LEVEL  DEPINmONS— Level  definitions  in  this  table 
P'ovKJe  :i'us*'ations  wtiich  descnbe  the  "high"  scofe  range  'or  eacf-  pay 
banc  lewe' 

_eve   . 

^Applicable  to  Employees  "  ^ay  Banc  i.eve  v; 

Score  Range 

Low  -OS--'-: 

Mec  •••-••  5 

Higr'  •  ■e-'?0 


BASIC  PERFORMANCE  STANDARDS  (Applicable 
accomplishments  at  all  levels  i 
Work  IS  timely  efficient  of  acceptable  quairtv  anc 
IS  performed  on  a  regular  basis  Com.pietec 
work  meets  pro)ect'program'»unction  objec- 
tives Flexibility  adaptabilitv  ano  decisiveness 
are  exercised  appropnateiy 


Scope  impar"    ceaas  maio-  -atic-a    agencv    -"jit -ser-,.ce  : 

grams    loe'^t'ties  anc  -esc'ves  p'Obie'^s 


Complexity 'Difficulty 

Independence  

Creativity  


-te-'atona  proiect/pro- 
•   r-oss   Services  agei" 


Provides  strategic  direction  .on  issues  that  invotve  de'ense  policies 

prog'arns  and  or  ^nitiatrves 
MaKes  independent  decisions  a'  "ne  corn^-.a-ic    se-^'O'  Se'vice   and/or 

DoD  levels 
Formulates  st-ategic   usior-  anc  conceives    -n.:,.a:i,'e  app'cacnes  'o- 

implementation   Foste'  ar^  er-vironrnen'  ivnere  ceatwe  ideas  'lOtinsr 
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RATING  CRITERIA  FACTQC 
This  factor  applicaoie  'o  Dct*- 
and  cooperatior 


--TEAVWOBK.  COOPEP/= 
Tr-^a'  and  intor"ia   'ea'^s 


leasj'es  individual  and  organizational  teamwork 


Sub-Factors 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table  provide  illustrations  whicti  describe 
the    high    score  range  for  each  pay  t>and  level 


Level  I 

Score  Range 

Low  0-5 

Wed  6-27 

High  28-32 


Level  II 

Score  Range 
Low  24-32 

ML  33-43 
Med  44-55 

MH  56-67 
High  68-72 


Level  III 

Score  Range 

Low  67-72 

Med  High  73-87 

High  8&-92 


Level  IV 

Score  Range 
LOW  86-92 

Med  93-105 
High  106-110 
Very  High  115 


BASIC  PERFORMANCE 
STANDARDS   Appnca 
Die  accomplishmerts  at 
all  levels  I 
Worv  IS  timely    etf' 
cient  of  acceptahie 
quality   Persona' 
and  organizatiora 
interactions  exhibit 
and  foster  coopera- 
tion and  teamworX, 
Flexibility  adapt- 
ability  and  deci- 
siveness are  exer- 
ciser appropriately 


Scope  ■;!  ^ea-^  Etc" 


Works  with  others  to  ac- 
complish routine  tasks. 


Works  with  others  to  ac- 
complish projects  pro- 
grams.'tunctions 


Works  with  others  to  ac- 
complish complex 
projects  progran^func- 
tionc. 


Leads,  guides  mentors 
workforce  ir  dealing 
with  complex  prob- 
lems. 


Contribution  to  Team 


Contnbules  ideas  in  own      uses  varied  approaches 


Effectiveness 


area  of  expertise  Inter- 
acts cooperatively  with 
others         i 


Regularly  cornpietes  as- 
signments in  support  of 
team  goals. 


to  resolve  or  collabo- 
rate on  project,  pro- 
gram function   ssues 
Facilitates  cooperative 
interactions  with  others 


Guides suPDCis  otr-e's  ^r- 
execuling  'ea""  assign- 
ments Proactiveiy 
functions  as  an  mtegrai 
part  of  the  team 


Applies  innovative  ap- 
proaches to  resolve 
unusual,  difficult  issues 
significantly  impacting 
mportant  public  poli- 
cies or  programs  Pro- 
motes and  maintains 
environment  for  co- 
operation and  team- 
work 

^eaos  and  guides  others 
.n  formulating  and  exe- 
cuting team  plans  Ex- 
pertise IS  sought  by 
peers 


Solves  broad  organiza- 
tional issues   Imple- 
ments strategic  plans 
within  and  across  orga- 
nizat'ona'  components 
Ensures  a  cooperative 
ieamworK  environment. 


Leads  guides  worvtorce 
in  achievng  organiza- 
tional goals  Partici- 
pates on  high  levei 
teams  is  sought  out 
for  consultation 


RATING  CRITERIA  FACTOR  2— TEAMWORK  COOPERATION 

This  factor,  applicable  to  both  fomnal  and  informal  teams  measures  individual  and  organizational  'eamworx 

and  cooperation 


Sub-Factors 


BASIC    PERFORMANCE    STANDARDS    (Applicable 

accomplishments  a'  an  levels 
WorK  s  iimeiv  efficient  of  acceptable  qualit\ 
Pe'sonai  ana  organizational  nteractions  exhibit 
and  foster  cooperation  and  teamwork  Flexible 
adaptaoihty  ar^d  decsiveness  are  exercisec 
appropriateiv 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table 

provide  illustrations  which  descnbe  the    high    score  range  for  eac'^  pay 

band  level 

Level  V 

I, Applicable  to  Employees  in  Pay  Band  Level  V) 

Score  Range 

Low  105-110 

Med  111-115 

High  116-120 


Scope  of  Tearn  Effort 


Contribution  ID  Team 


Effectiveness 


Develops  aihances  and  team  relationships  at  the  strategic  level   Directs 
teams  m  resolving  issues  with  major  organizational  impact 


Fonnulates  strategic  objectives  and  plans  and  facilitates  implementa- 
tlOO.  Fosters  a  cooperative  teamwork  environment 

Participates  as  a  member  of  senior  level  teams  Charters  teams  on  or- 
ganizational level  issues 
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BASIC  PERFORMANCE 
STANDARDS   Applica- 
ble accomplishments  at 
all  levels) 
Work  IS  timely   e*^'- 
cient  0'  acceptable 
Quality    Persona 
and  organizational 
interactions  en- 
hance customer  re- 
lations and  actively 
promote  rapport 
with  customers 
Fiexibilihy   adapt- 
abil'ty   and  deci- 
siveness are  exer- 
cised appropriately. 


RATING  CRITERIA  FACTOR  3-<;uST0MER  RELATIONS 

This  factor  measures  the  effectiveness  of  persona  and  organizational  interactions  with  cus'ome's  both  internal  and  external 


Sub-Factors 


PERFORMANCE  LEVEL  DEFINITIONS — Level  definrtions  in  t.his  X3X>te  provide  illustrations  which  describe 
the  "high'  score  range  tor  each  pay  band  level 


ueve 

Score  Range 

LOW  C— 5 

Mea  ir-2~ 

Hir:>-  PR-.?; 


Level  II 
Score  Range 
^ow  24-32 
f/i  33-^3 
Mea  44-55 
MH  5^-67 
High  6&-72 


Level  III 

Sco'f-  Ra-^ge 

Mec  "i-S"" 
-i-a"  &&-92 


Level  IV 

Score  Range 

Low  86-92 

Med  93-105 

-■::"  •:'€-115 


Breadth  of  influence 


Custome-  Needs 


indepenoe'^t'v  ca'nes  : 
routine  custome-  -e 
quests 


i.>i3es  tne  'ec^-icai 
*jnctiona  ett^.r^s  y  ^ 
d'viduais  0-  'ea~ 
membe'S  as  they  ■"(;• 
act  with,  customers 


Participants  as  a  team 
membe'  •;  "^ee'  cus- 


Customer  Interaciio^ 
Level. 


Interacts  with  customers 
o''  'outine  issues  with 
apo'Dp'  a'e  ajioa'ce 


Initiates  meetings  and 
interactions  wtn  cus- 
tomers ic  understand 
custome'  ^eeosexpe: 

•a'lons 


Interacts  independerttJy 

with  customers  to  com- 
"^jnicate  informatio'- 
anc  coordinate  actions 


jjioes  anc  i-,teg'a;es 
'..nctiona  efforts  3'  "■' 
a'viduais  0'  teams  *•"" 
'oc-S  0"  Quality  m 
sjpor^  o'  custome' 
nte'action   Seeks  ir-- 
ncvat'.e  approacnes  to 
sat-s'v  •:.,us!omer5 


Estapi'snes  c^s'ome'  .5*'  - 
ar-',:?^   a-^ticoaios  a^-o 
'j'*;i-;  r-s'or-ie-  "eecs 
a~-z  '-a-sia'es  ;.,s 
•ome-  needs  ':;  p-o- 
g'a-^s  p'Diec;s.'t,^r^c- 


Leaos  and  guide?  -me-j 
■-  formulating  anc  exe 
cut^ng  team  plans   Ei 
perise  'S  sought  bv 
pee'? 


':e  -  Qea  -; 

Ivmc-ipj  p,-op- 


•  :'KS  tc  assess  and 
P'O'^jigate  poi'ticai 
'  ',zz  and  o'ne-  'actors 
afiec'u.-.g  customer  and 
prograrrv  projecllunc  • 
tion  needs   Wprys  w'n 
Cus';'"ne-  a'  •'a'j:;e 

me^'   le.e  t  \~   •iis.Qi,.6 

prorie-s  s**ec'  ';  pro- 
grg~s  ;■  j^e:'? 
'.  j'*?  a'  se'o-  le.e  to 
?•  ~.  a'e  -  _f''-ie'  alli- 

5  r"' ;  e  ?  '  ?■ '  p '  >:;  -  a  ~. 

TT'ec'.  *„^'r*' J"    ?,jZ 

X-    S'  -"jia'p?    :i'5a 
n  Tr?  a-^c  'eaQs  overai- 


...    .                           i 

cus':.~e'   "eractions 

RATING  CR  'ER  a  f  acO^  3— CS'OMER  RELATIONS 

This  facto'  'neasu'es  tne  e^ec'veness  ;■■  personal  and  organizatona  mte'actions  wit*-  rus'omers   potn  m- 

terrial  and  external. 

SuC-Pacto's 

PERFORMANCE  LEVEL  DEFINITIONS     .*.e   oe*inin,o' ?   -  -?  'apie 
provide  i'lustrations  whicn  descnpe  f^e    '■'■z'    ^:c-e  -anoe  ';■,■  ear^  pa. 
bano  leve. 

Level  V 

(Applicable  tc  Empiovees   '  Pa.  Banc  ^eve  V) 
Sco'e  Range 

,-ow  '35— •'•: 

Mea  ■  •  •  ~  •  ■  5 
—                                      High  116—120 

BASIC    PERFORMANCE    STANDARDS    : Applicable 

accomplishments  at  all  influence  strategic  persoec 

tive  levels) 

Work   IS  tinieiy    efficient    of  acceptable   Quality 

Personal    and    organizational    interactions    en 

hance  custorner  relatK>ns  and  actively  promote 

rapport  with  customers    Flexibility    adaptability 

arxl  decisiveness  are  exerased  appropnately 


Breadtn  o'  influence 


Customer  Needs 


Custome'  interactK>n  Level 


Prp^'ioes  P'oac  st'ategic  pe'spect've 
■r'te'actio'^s  wt""  custor^e's 


de.eop' 


O'oa"  ra'ona 


Works  at  senior  levei  tc  mfiuence  poiifkia:   'isca    anc  othe'  facte-'?  a' 

tectmg  customers  anc  p'OiectSprOQ'ams 
Provides  tect^nica'  and  managemen-  consutat'O'  •:  sti'-.j.a'e  ,:.,s'o'-ie- 

alliances  to'  p'og'am  proiec'  suppcn    Acts  a?  sen.o-    e.e    -esow'ce 

for  structuring  and  marketing  custome'  interactions 


57806 


Federal  Register/ Vol.  66,  No.  222/ Friday.  November  16.  2001 /Notices 


RATING  CRITERIA  FACTOR  4— LEADERSHIP 

iHis  faclof  measures  individual  and  organizational  leadersfiip  and  or  supervisory  contributions 


5uD-Factors 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table  provide  illustrations  which  describe 
I  the   high    score  range  tor  each  pay  band  level 


Level  I 

Score  Range 
^ow  0-5 
Med  6-27 

High  28-32 


Level  II 
Score  Range 
^ow  24-32 
ML  33-43 
Med  44-55 
MH  56-67 
Hign  68-72 


Level  III 

Score  Range 

Low  67-72 

Med  73-87 

High  88-92 


Level  IV 

Score  Range 

Low  86-92 

Med  93-105 

High  106-110 

Very  High  '15 


BASIC  PERFORMANCE 
STANDARDS  lAppi'ca 
Ble  accomphshmerts  al 
all  levels) 

Worv  IS  timely   etfi- 
cient  ot  acceptable 
quality  Leadership 
and,  or  supervision 
ettectively  pro- 
motes commitmen! 
to  mission  accom- 
plishment  Flexi- 
bility  adaptabiiiiv 
and  decisiveness 
are  exercised  aa- 
propnalely 


Leadership  Roie 


Breadth  of  influence 


Tanes  lnltlal^e  '-^  accor^" 
plishing  as-sigied  tasKi 


Ac'ive'v  ccntriDutes  as  a 
•earn  memper  leader, 
provides  insight  and 
recommends  changes 
or  solutions  to  prob- 
lems. 


Provides  inpcis  to  others 
in  own  technical/func- 
tional area  - 


Proactiveiy  guides  co- 
ordinates and  consults 
with  others  to  accom- 
plish projects 


Mentoring  Erripioyee  De- 
velopment 


SeeKs  ar.a  tanes  advan- 
tage o!  developmental 
opportunities 


Ident'^ies  ard  su'sues  ir^- 
dividuai  team:  develop- 
ment opportunities 


Provides  guidance  to  in- 
dividualsleams,  re- 
solves conflicts  Con- 
sidered a  functional, 
technical  expert  by 
other  in  the  organiza- 
tion  IS  regularly  sought 
out  by  other  for  advice 
and  assistance 


Defines  organizes  and 
assigns  activities  to  ac- 
complish pro)ect/'pro- 
gram  goals  Guides, 
motivates  and  over- 
sees the  activities  of 
individuals  and  teams 
with  focus  on  protect/ 
progra^^'hJnctlon 
issues 

Fosters  mdividual/leam 
development  by  men- 
toring  Pursues  or  cre- 
ates training  develop- 
ment programs  for  self 
and  others 


Establishes  andor  leads 
teams  to  carry  out 
complex  projects  or 
programs  Resolves 
conflicts  Creates  cli- 
mate where  empower- 
ment and  creativity 
thrive   Recognized  as 
a  technical/tunctional 
auttionty  on  specific 
issues 

Leads  defines  manages 
and  integrates  efforts 
of  several  groups  or 
teams  Ensures  organi- 
zational mission  and 
program  success 


Fosters  the  development 
of  other  teams  mem- 
tiers  by  providing  guid- 
ance or  sharing  exper- 
tise Directs  assign- 
ments to  encourage 
employee  development 
and  cross-functional 
growth  to  meet  organi- 
zational needs  Pu'- 
sues  self-professional 
development 


RATING  CRITERIA  FACTOR  4— LEADERSHIP 

This  factor  measures  individual  and  organizational  leadership  and/or  supervisory  contnbutions 


iub- Factors 


PERFORMANCE  LEVEL  DEFINITIONS Level  definitions  in  this 

table  provide  illustrations  which  descnbe  the    high    score  range  for 

each  pay  band  levei 


Level  V 

(Applicable  to  Employees  m  Pay  Band  Level  V) 

Score  Range 

Low  105—110 

Med  111  —  115 

High  116—120 


BASIC  PERFORMANCE  STANDARDS  (Applicable 
accomplishments  al  all  levels 
Work  is  timely  efficient  of  acceptable  quality 
Leadership  and  o'  supeivision  effectively  pro- 
motes commitment  to  mission  accomplishment 
Flexibiiitv  adaptabilitv  and  decisiveness  are 
exercised  appropriately 


Leadership  Pole 


Estabiisres  organizationai  strategic  objectives  Coordinates  and  to^ms 
cross  component  Sen.'ice  industry  alliances  fc  artam  objectives  and 
mission  goais 


Breadth  of  Influence Leads   manages  and  integrates  organizational  efforts  to  meet  strategic 

goals  Assesses  and  redefines  organizational  and  mission  focus  to 
adapt  to  economic  and  political  influences 

Menlonng/Employee  Development  Creates  organizational  clinTate  where  mentonng  and  employee  devel- 
opment thrive  Creates  career  and  professional  development  oppor- 
tunities Develops  senior  leaders  within  the  organization  Shares  ex- 
I      penence  and  expertise 
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RATING  CRITERIA  FACTOR  5— COMMUNICATION 

This  factor  measures  the  effectiveness  of  oral  written  communications. 


BASIC  PERFORMANCE 

STANDARDS  .Applica 
ble  accomplishmerts  at 
al!  levelsi 

WorK  IS  timely   effi- 
cient of  acceptable 
quality   Commu- 
nications are  clear, 
concise   ana  at  ap- 
propriate level 
f^iexibiiitv  adapt- 
abiirty    and  deci- 
sivenes?  are  exer- 
cised appropriately 


PERFORMANCE  LEVEL  DEF'N'^IONS — Level  definitions  m  th.s  tabie  p'ovoe  Ulustrations  wn,c^  aesc'C^ 
ttie    hlg^    score  range  'o'  eacr  pa-,  band  leve' 


Level  I 

Score  Range 

Low  0-5 

Med  6-27 
High  28-32 


Level  0'  Inte'action  (Au- 
dience i 


Wnlten 


Oret 


Communicates  routine 
task  status  results  as 

'eoui'-ed 


Leve-  II 
Sco'-e  Panqe 
^o*.  24- 3J 
M^  33-^3 
Mec  44-55 
t^H  56-6"' 
High  66-72 


Level  III 

Score  Range 

Low  67-72 

Med  73-87 

High  88-92 


Level  IV 

Score  Range 

Low8&-«e 

Med  93-105 

High  106-110 
Very  High  1 1 5 


Communicates  team,  or 

group  tasking  -esu'ts 
internally  anc  exie' 
nally,  at  pee-  leveis 


Communicales  protect  or 
program  lesuRs  to  all 

levels  'nternally  and 

exie'nai  , 


Provides  timely  data  and 
written  analyses  fo' 
input  to  rnanageme'-l 
technical  repots  o' 
co'~t'a:tja  docu-me-ts 


Explains  status  results  of 
assignee  tasks 


Writes  or  is  a  major  coo- 

tnbutor  to  manage- 
menitechnica'  'epots 

J-  confactua  ooc,^- 

mpntt 


Presents  mformationai 
briefings 


Revie«»  and  approves, 
or  is  a  major  coniith 

utor  to  lead  author  of 
ma^agemen'  reports  or 
contractua  docume— s 
for  externa  d'Si'iD-.tio- 
Provides  ".p.,'  to  poi'- 
aes 
P'esents  briefings  tc  do 
tair  consensus  at 
p'Dva 


Determines  and  corimu- 
nicates  organizational 
positions  on  major 
projects  or  policies  to 
senior  level 


Praparas,  raviaws  and 
approves  major  fsports 

or  polictes  of  organiza- 
tion for  internal  and  ex- 
terna' distnbut'Or    Re- 
so'ves  dwe's  view- 
points controversial 
issues 
^•esents  organizationa' 
^'lefmgs  to  convey 
s"a'e9ic  .•so'"  ?■  o*- 
■ia-'.ia'ior.a  pouches 


RATING  CRITERIA  FACTOR  5— COMMUNICATION 

This  factor  measj'es  •'le  etectrveness  of  oral/written  communications 


S-.D-'^ac'ors 


BASIC    PERFORMANCE    STANDARDS    'Applicable 
accomplishments   ai   all    interaction    communicates 
levels) 
Wort<  is  timely    efficient    o»  acceptable  quality 
Communications  are  clear   concise   and  at  ap- 
propriate level   Flexibility    aclaptablll^    and  de- 
cisiveness are  exercised  appropriately 


PERFORMANCE  LEVEL  DEFINITIONS— tevel  definitions  this  table 
provide  illustrations  which  descnt>e  the    high    score  range  for  each  pay 
t>arxj  level 


Level  V 

Applicable  !c  Employees  '^  Ps.  Banc 

Score  Ra-^ae 

Low  105^i"'C- 

Med  111—1-5 

High  116—120 


.evp  V) 


i-e-ve-  o'   ntp'ac'io^    A-jdience 


^e:e'^"nes 
Se'vces 


3nc    Tomm^-i-caies    sfategi-:    p^jsnio^ 
Me^nat'ona  entrties    :-■•  no^^st-ies 


•CSS    a  gen 


Wrtten 


Oral 


Reviews  and  approves  sfategic  aocjme-^Ts  a-ftno-s  exec^-.-e  -epors 
opinions  fo'  presentation-  tc  DoC  tc^mc  ;na-  mav  -a.'6  ndjs's-wicxi 
impacts 

Delive'S  senior-ieveis  presentations  ic  DoC  ana  o-  oe'e-se  '-la.^s", 
ieade''S  co'^veymg  prc>gram  miss'or  :•  sfa-eqic  obiect-ves 

RATING  CRITERIA  FACTOR  6— RESOURCE  MANAGEMENT 

This  factor  Pleasures  personal  and  organizational  utilizatior  of  resources  to  accomp»ish  trie  mission  (Resources  inctude  but  are  not  lim- 
ited to  personal  time  equipnient  and  facilities  human  resources  and  funds 


Sub-Factors 


PERFORMANCE  LEVEL  DEFINITIONS— Beiow  leve;  defm-tionf  p'Dvioe  -l  us"a;.ons  *n,.-^  j^^r 
"high    score  'ange  for  each  pay  band  leve- 


c* 


Level  I 
Score  Range 

Low  0-5 
Med  6-27 
High  28-32 


Level  II 
Score  Range 
Low  24-32 
ML  33-45 
Mec  44-55 
Mh  56-6"" 
High  68-'2 


Leve'  I!! 

Score  Range 

LOW  6' -"2 

Med  ^3-8" 

Hign  87-92 


Level  fV 

Score  Ranqe 
Low  86-92- 

Mec  93- -05 
H.g^  -06-110 
Very  Hign  115 


BASIC  PERFORMANCE 
STANDARDS  (Applica- 
ble accomplishments  at 
all  levels) 


Scope  ot  Responsibility 


Uses  assigned  'esources 
needed  tc  accomplish 
tasks 


Plans  and  utilizes  appro- 
pnate  resources  to  ac- 
complish project  goals 


Plans  and  allocates  -e  Develops  acgji'es  anc 

sources  to  accompiisi-  allocates  -esou'ces  tc 

multiple  prcneci  pro-  accomphst"  missio' 

grams  goals  and  strategic  ot-- 

lect'ves 


i 
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RATING  CRITERIA  FACTOR  6— RESOURCE  MANAGEMENT 

TWs  factor  measures  pe'sonai  and  organizational  utilization  o!  resources  to  accomplish  ttie  mission 

iUd  to  personal  r  rng   eguipment  and  taaiities  numan  resources  and  funds  ) 


:  Resources  include  but  are  not  lim- 


PERFORMANCE  LEVEL  DEFINITIONS— Below  level  definitions  provide  illustrations  which  desmbe  the 
h^gr.    score  -ange  for  each  pay  band  level 


Suft-Faclors 

Level  1 
Scor»  Range 

Level  II 

Score  Range 

Low  24-32 

Level  III 
Score  Range 

Level  IV 

Score  Range 
LOW  86-92 

Med  93-105 
High  106-'iO 
Very  High  115 

Low  0-5 
Med  6-27 

ML  33-43 

Med  .14-55 

Low  67-72 
Med  73-87 

High  28-32 

MH  56-67 
High  68-72 

High  87-92 

Work  IS  timely   effi- 

cient ot  acceptable 

quality   Resources 

are  utilized  effec 

tive(y  to  accomplish 

the  mission   Flexi- 

bility  adaptability 

and  decisiveness 

are  exercised  ap- 

propriately 

. 

Planning..  Budgeting 


Execution,  Efficiency 


Plans  indlvKJual  tinfie  and 
assigned  resources  to 

accomplish  tasKs 


Effectively  accomplishes 

assiqr'er:  tasks 


Optim.izes  resources  'o 
accomplish  proiect& 
programs  withm  estab- 
lished schedules 

Eftectiveiy  accomplishes 
project  program  goals 
with.r  established  re- 
source guidelines 


Identifies  and  optimizes 
resources  to  accom- 
plish multiple  proiect 
program  goals 

Effectively  accomplishes 
multiple  proiect'pro- 
gram  goals  withtn  es- 
tablished guidelines 


Formulates  organiza- 
tional strategies  tac- 
tics and  budgelaction 
plan  to  acquire  and  al- 
locate resources 

Optimizes  controls  and 
manages  all  resources 
across  proiect'pro- 
grams  Develops  and 
integrates  innovative 
approaches  to  attain 
goals  and  minimize  ex- 
penditures 


RATING  CRITERIA  FACTOR  6— RESOURCE  MANAGEMENT 

This  factor  measures  personal  and  organizational  utilization  of  resources  to  accomplish  the  mission  (Re- 
sources include  but  are  not  limited  to  personal  time  equipment  and  facilities,  human  resources  and  funds  ) 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  m  this  table 
provide  illustrations  which  describe  the    high    score  range  for  each  pay 
band  level 


sub-Factors 


Level  V 

(Applicable  to  Employees  in  Pay  Band  Level  Vi 
Score  Range 
Low  105—110 
Med  111—115 
High  116—120 


BASIC    PERFORMANCE    STANDARDS    (Applicable 

accomplishments  at  all  levels'; 
yvorH   's   timely    efficient    o'   acceptable   quality 
Resources  are  utilized  effectively  to  accomplish 
the  mission   Flexibility   adaoatabiHty   and  deci- 
siveness are  e<ercised  apo'opnateiy 


Scope  of  Responsibility 


LeadJ  ■'"'6  stra'egic  resources  planning  process  tor  the  organization. 
Advises  se"io'  levei  management/DoD  on  resource  issues 


Planning  Bjogeting  .  Administers  organizational  resources  to  achieve  goals 


Execution.'Efficiency 


X 


Promulgates  innovative  organizational  strategies  to  maxrmize  resource 
utilization 
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Table  2.— Performance  Benchmarks  for  Broadband:  Technical  Support 


Sub-Factors 


PERFORMANCE  LEVEL  DEFINITIONS— Levei  cjefinrtions  m  this  table  provtoe  illustrations  which  describe  the 
"high"  score  range  for  each  pay  band  level 


.  evei 

Sco'e  Ranae 

L.OW  0-5 

Meo  ^2" 

High  28-32 


^evei  11 
Score  Range 
^ow  24-32 
Ml  33-38 
Mec  3&-M 
Mt-i  45-51 
H.gi-  52-56 


^eve'  L 

Sco'e  Ranqe 

_o»  4 -.-56 

Mec  5""-6- 

Hiqr-  6g-^2 


Level  IV 

Score  Rar>ge 

LOW  67-72 

Med  73-87 

■^iQ'  SS-92 


Mec 


•  Ra'ioe 

93   -OS 
■  J6---0 


RATING  CRITERIA  FACTOR  1— PROBLEM  SOLVING 
Thi«  factor  measures  personal  and  organizational  problem  solving  results. 


BASIC  PERFORM- 
ANCE STAND- 
ARDS (Applicable 
accomplishments  at 
all  levels* 

Work  IS  timely 
efficient  of  ac 
ceptable  qual- 
ity and  is  per- 
formed on  a 
regular  tiasis. 
Completed 
work  meets 
projectprc- 
gramfunction 
objectives 
Flexibility, 
adaptability. 
and  decisive- 
ness are  exer- 
cised appro- 
pnately 


Scope 'Impact 


Gonqucts  activities 
or  a  task  assists 
supervisor  o'  othe' 
aopropnate  pe- 
sonnel- 


Compiexity  D'f 'Cjin 


Inoependei^ce 


Reso'ves  'suime 
pi'ODIerns  wt*ir 
estabiisnec  gjuioe 
lines 


vVo-xs  with  others  m 
solving  problems 
wit*^  approp'iate 
guidance 


C'eat'vrfv 


Tanes  initiative  :r-  se 
lecting  ano  imple- 
menting app'o 
pnate  proc«du'es 


'^laris  and  conducts 
technical  activities 
•o'  protects 


Plans  ana  oonoucts 
Chaliengng  anc 
drtficuH  tecnnica 
actvities  'o' 
proiec's  p^Da'ams 
•uncho' 


i>?"ti*ies  anc  -e 
so'ves  nor-'ojv'-,e 
'echnica   p^apiems 
-ti.zing  estab- 
lished patierTiS  anc 
metn^as 


(danlifies  ana  -e 

solves  problems 
adapts  accepted 
pcxicies  pr.5ce- 
dj'es  o'  methods 
w"-  i-nooerate 

guidance 


Develops   i-^ieg'ates 
anc  ."ipieme'-ts 
solutions  'c  "O"^ 
p>e>  p'oDie""s  o' 
p-oie-cts  P'og-ams 


lOentiliMprabtems 
aevelops  sofutio'^s 

anc  action  plans 
wi"'  "^i"  ma    g,jiC! 
a  nee 


Adapts  existing  piar^s 
ano  techniques  ic 
accompiis'" 

P'Otects 


develops  p«ans  anc 
lechnigues  ic  ti' 
-^e*  situations 


.goni.iies,  anc  'e 
solves  rompiex 
D'Obie~;  ""a'  mav 
C'oss  *,jnc'iona. 
techn^ia    DOun; 
a-.es  a^c  p'O'^,- 
3ates  s.c>i,.tio.ns 


_)eveiops   ."eg'o'e' 
impieme-^'s  soij 
■ions  •;  aive'se 
comptei  p'Db«e""s 
whicr-  ma,  C'oss 
'^j'Tipie  p'oiecis 
programs  0'  *„n,: 
tionai'tec-  -'C3 
a'eas 

noepenoe'^"^  'e 
solves  anc  c:xj't 
nates  'ec-'-ica 
proDie""s  ^.oviic 
■^.^itip*  p':>iec"s 
p'ograms 


3e.eioot  p.a^s  a": 
'ec^nia.je'-  loc  •■' 
"^e*  s'ua'io-s  a-c 
o'  K-  adO'ess 
issues  •na'  cross 
technical  •unctio'^a 
areas 


Detines  estapus'-e; 
&  directs  o'^a^  Zr. 
tiona  *ocjs  3^ 
chaiiengrig  &  ^.g-- 
■.  :c>^'Pie> 
r'Oiects  p':>G'a~"S 
*..n.c!'.o^S      'den*.- 

'les  &  -eso'ves 
nigniy  cor^pien 
p-ODie-^s  "ha' 
:'c>ss  o-gan  ra- 
■•ona  bounoa-ies  *. 
P'0"iu'gaies  soi. 
•iO"s   Reso'ui'O'"  :' 
D'3Dier"s  'ecj  'es 
mas'e'v  r^'  'ne  'leic 
':  aeve-o::  ^e*. 
""vp-otheses  0'  '.j-- 
came"ta   ne*  :o' 
""ep's 
Assesses  anc  p-:: 
.■oes  st'ategic  a- 
■eclio'  10'  'esoiu- 
■.lO'-  0'  "1  sS'on  crt- 
■cs  p'^bier^s  poi'- 
:.es  a'^c  ;:'nce- 
3o-es 


v'v'j'^.s  3'  se"'0'  'eve 
■-  :3»f'ne  ,i!eg'a:e 
s,   -ipie-neni  sfa 

'egic  :ii'ec*io'~  *0' 
."ta  p'og^a-^s  Aif 

.-,,nc  :er-  f-.-.a:' 

3'  .a-ge  "^—oe-s 
7'  peop.e  ".'a'es 
acto'^s  tc  -esoi-e 
maio'  D'ga-.-a- 
'lona  ssues  p^o- 
~iuiaates  .-'.^va 
•  »e  solutions  anc 
~>ethoo^o>ooies 

.VsniS   wif   SeniO' 

manage'^en'  •: 
estapiis-  "-efy  'j^ 
3a~ie'^'a   ro-cep's 
anc  c'tena  a^c 
s'.-'jia'e  -ne  ge 
.eiopme^"  y  neA 
roiicies   -ne*- 
oooiogies   a^c 
•e.:'"'-iq jes   Cgn- 
.■e-s  s"ateo. 
goais  mtc  p" 
grams  or  po  ■:  es 
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Table  2.— Performance  Benchmarks  pop  Broadband:  Technical  Support — Continued 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table  provide  illustrations  which  descntie  the 
"high'  score  range  for  each  p>ay  band  level 


SuC-Fac!ors 


Level  I 

Score  Range 

Low  0-5 

Med  6-27 

HiQh  28-32 


Level  II 

Score  Range 

Low  24-3? 

ML  33-38 
Wea  39-AA 
MH  45-51 
Higr  52-56 


..evei  lil 

Score  Range 

Lo*  47-56 

Med  57-67 

High  68-72 


Level  IV 

Score  Range 

Low  67-72 

Med  73-87 

High  88-92 


Level  V 

Score  Ra"ge 

Low  86-92 

Med  93-105 

High  106-110 

Very  High  115 


RATING  CRITERIA  FACTOR  2— TEAMWORK/COOPERATION 
This  factor,  applicable  to  both  formal  and  informal  teams,  rrveasures  individual  and  organizational  teamwork  and  cooperation. 


BASIC  PERFOR- 

MANCE STAND- 

ARDS iApDlicable 

accorppiish-ments 

at  ail  leveiS' 

Work  (S  timely 

Scope  of  Team  Effort     Works  witti  ottiers  to 

Works  with  others  to 

Works  Al1^  omers  to 

Leads/ guides,  men- 

Leads guides,  men- 

efficient of  ac- 

accomplish routin* 

accomplish 

accompnsr-  com- 

tors workforce  m 

tors  workforce  m 

ceptable  qual- 

tasks 

protects. 

plex  proiects  pro- 

dealing with  com- 

dealing with  com- 

ity  Persona! 

grams 

plex  problems. 

plex  problems 

and  organiza- 

tional inter- 

actions exriibit 

and  toster  co- 

operation and 

tean^work. 

Flexibility 

, 

adaptability 

and  decisive 

ness  are  exer- 

cised appro- 

pnatei'v 

' 

Contribution  to  Team   ;  Contnbutes  ideas  in( 

Contnbutes  ideas  in 

Assists  C'le's  to  re- 

Solves broad  organi- 

Solves broad  organi- 

own  area  of  exper- 

own area  of  exper- 

solve or  collatw- 

zational  issues   1-^- 

zationa:  issues   ir^- 

tise  Interacts  co- 

tise Facilitates  co- 

rate on  complex  to 

plements  strategic 

p,emen's  strategic 

operatively  with 

operative  inter- 

proiect program 

plans  within  ana 

Dians  within  anu 

others 

actions  with  others 

issues   Promotes 
cooperative  inter- 
actions *ith  others 

across  organiza- 
tional components 
Ensures  a  cooper- 
ative teamwork  en- 
vironment 

across  organiza- 
tiona'  components 

Ensures  a  cooper- 
ative teamwork  en- 
vironment 

Effectiveness 

Regularly  complete! 

1 

Supports  others  in 

Integrates  technical 

Leads  guides  work 

Leads  guides  work- 

■   assignments  in 

executing  team  as- 

expertise and 

force  in  achievinq 

force  in  achieving 

support  of  team 

signments 

Guides  activities  to 

organizational 

organizational 

goals 

Proactively  func- 

sjppor' team  a:- 

goals  Participates 

goals  Participates 

tions  as  an  integral 

compi'snment 

on  high  level 

on  high  level 

part  of  the  team 

teams   Is  sought 
out  tor  consultation 

teams   Is  sought 
out  for  consulta- 
tion 

This 


RATING  CRITERIA  FACTOR  3— CUSTOMER  RELATIONS 
factor  measures  tt>e  effectiveness  of  personal  and  organizational  '"te-actions  with  customers,  both  internal  and  external 


BASIC  PERFOP 
MANCE  STAND- 
ARDS .Applicable 
accomplishments  at 
all  leveis 

Work  IS  !,mely 

efficient  of  ac- 
ceptable quai- 
TV   Pe'sona 
and  organiza- 
t'onai  inter 
actions  en- 
hance CIjS- 
tcmer  'eiations 

ano  active'v 
D'omoie  'ap 
port  with  cus- 
tomers  Flexi- 
bility adapt- 
ability  and  de- 
cisiveness are 
exercised  ap- 
C'oo'  atety 


Breadth  of  Influence 


Assists  customer 
support  activities 


Actively  participates 
with  others  to  sat- 
isfy customer  re- 


Guides  the  techr.ca; 
efforts  of  individ- 
uals or  teams  as 
they  relate  with 
customers  Devi- 
ates from  slandara 
approach  when 
necessany 


Leads  and  coordi- 
nates technical  ef- 
forts of  individuals 
or  teams  m  sup- 
port of  customer 
interactions   Devel- 
ops innovative  ap- 
proaches to  satisfy 
customers 


Leads  and  manages 
the  organizational 
nteractions  with 
customers  from  a 
strategic  stand- 
point 
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Table  2.— Performance  Benchmarks  for  Broadband:  Technical  Suppop'— Continued 

PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table  provide  illustratons  whK;h  Oescnbe  the 

high    score  range  tor  each  pay  band  level 

Level  11 

Sub-f  acto'S 

Level  1 

Score  Range                         ^evei  II 

^i^.P      \ 

LevalV 

Score  Range 

Low  24-32                     Score  Range 
ML  33-36                          Low  47-56 

Scce  Ranoe 

:3coreRanga 
.0W8&-W 

i_ow  0-5 

-0*  6~-"2 

Med  6-27 

Med  39-i4                     Med  57-67 

Mec  ~3-6~ 

Med  93-105 

H.at-  28-32 

f^H  45-61                          HiQi-  68-"'2 

Hiqi-  %&-3; 

r-tigh  106-110 

High  52-56 

.eny  High  115 

Custome'  Needs 

Paficipates  as  a 

Interacts  with  cus- 

Initiate meetings  and 

Establishes  customer 

Woks  to  assess  and 

team  membe'  fc 

tomers  tc  'esponc 

:nteractians  w'th 

alliance  anoci- 

promu.aa'e  Cj  il- 

meet custome' 

to  custome'  neeos 

Customers  !c   jr- 

pates  and  fulfills 

eal.  *isca  an; 

needs 

expecta'io'''5 

de'stana  cuStome' 
-'eeos  expectations 

customer  needs 
and  translates  cjs- 

nthe-  'ac-o's  a' 
'ect.na  c_s;ome-  a" 

• 

•ome-  neeas  'c 
P'O'ect  p'oc'a~s 
O'oa"  zes  anc 
leaas  Cwfome- 
-te-ac'iO'  i 

-la-age-^e"  e. 
es  'c  -eso'.e  :':c- 
~~i  ,i^ec:^z  CO- 

Custome'  mie'ac'ior 

Interacts  with  cus- 

Interacts  noeoe'io- 

r-.'eracts  naec»e'^c 

"te'acts  * f  cus- 

Wont.s a*  seno'  ^e.-e 

Level. 

tomers  on  routine 

entiy  wlT^  Custome- 

ently  with  cus- 

tomers c 

tc  stimulate  Cus- 

issues with  appro- 

!c  communicate  .n 

tomers  on 

proact  .'f  basis  tc 

tomer  alliances  for 

pnate  guidance 

'c^ahc-  anc  :c- 

C'oactive  basis  to 

'Oe-^ti*,  anc  oe'  "-le 

program/project/ 

co-r-atg  scions               identify'define 

complex  co"";.»'- 

function  support 

D'obiems  and  tc 

s  a  b'00'e"s  anc 

Stimulates  orga- 

mpiemen' solu- 

•r  3e.'eioc  a-i,c   ■-- 

nizes  and  leads 

';Qnc. 

pieme"'  s"a'e<3'es 
D'  iecn".Q,es  'c- 

■esoiv  nc  c'Ciiec*. 

overall  Customer 
interactions 

c'c>c'a~-  ss.,es 

RATING  CRITERIA  FACTOR  4— LEADERSHIP 

This  factor  measures  ir>dividual  and 

arganizational  leadership  and/or  supervisory 

contributions 

BASIC  PEPFORI^- 

ANCE  STAND- 

— 

ARDS  1  Applicable 

accompiishmen'  at 

all  levels  1 

Worn  is  timely 

^eaoe-shif  -o'e 

'anes  •■■■^':aie  •'  a: 

Ac  ve'v   COn'-iDJies 

Ac"  ^eiy  contntHJtes 

P'cvioes  3 u  dance  to 

Establishes  and/or 

efticient  of  ac- 

compiisninc as- 

as a  team  me-- 

as  team  membe- 

ndividuais'teams 

leads  teams  to 

ceptable  gual- 

signed  tasus   Asks 

0€'   takes  i"i',a*.ve 

0-  leader  Recoo 

•esoives  conflicts 

carry  out  complex 

!•>    Leadership 

'0'  assistance  as 

'c  accomplish  as- 

nized for  tunc- 

Serves  as  subiect 

projects  or  pro- 

and 0'  sjpei-- 

app'op'.ate 

signee  p'Diec's 

honaWechnicai  ex 

"matter  exped 

grams  Resolves 

vision  effec- 

ceTise 

conflicts  Creates 

tively  promotes 

dimate  wtiere  em- 

commitment  to 

powe-^e"'  and 

mission  ac- 

creativ'y "-".e 

complishment. 

Rr^OQ-zec  as  a 

F.eXiblllTy 

te-n->»:^,t_,r„ct,r.',a 

adaptability 

ajrno-.-,      >r     j;^^. 

and  decisive- 

c't^c  ssjes 

ness  are  exer- 

cised approxi- 

mately 

Breadti-  ot  infljence 

P'ovioes  ."Puts  to 

Consj'ts  an3  COO'O. 

Defines   o'sa-^zes 

3ji.des   -■ct'.ates 

^eaos   oe'-r-es    ma--- 

others  .r   Owr'  lecn- 

nates  With  omers 

ano  assigns  acfv' 

a-ic  cvp'sees  '^^■ 

aoes  anc  i-^'e 

nicai'function.a 

tc  complete 

ties  tc  accompiisi- 

•iDie  compiei 

d'ates  eics  c' 

area 

proiects  wit^i"  es- 
tablished guide- 
lines. 

goais   Guioes   mo 
T'vates  ana  eve' 
sees  o'hers  ,r  ac 
compiishmc 
proieci'progra'-^s 

Droie-cis  D'ogra-^s 

seve'a  d'Oup^  o- 
•ea-^s    t^su'es  c 
dan  zationa  -.s. 
sio-  anc  c'c»d-am 
sjccess 

Mentonng/Empioyee 

Seeks  ana  takes  ad- 

ide^ti'ies anc  pu' 

Promotes  develop 

D"ec*s  assiQ^me'"? 

'^C's'e's  *ne  de.eior 

Development 

vantage  of  devel- 

sues marviouat 

mentB'   OPPOTur'- 

'c  encou'age  e~ 

■^p'-  ct  .--.e-  tea" 

opmental  opponu- 

team  develop- 

ties to'  set'  ana 

piovee  oeveiX' 

"^^.^^rc     ^1^      ^'^ 

nities 

mental  oppoT-jm- 

team   Advises  oth- 

men' anc  coss 

k-'Oihc  duioance  ,;'• 

ties 

ers  tc  seek  specific 

training 

technical 'unctiona 
growtn  tc  "^ee"  3'- 
ganizationa  neeos 
Pursues  se"-ae.e 
opmen; 

sna'ing  exper-  se 
D  -s^cts  assiQ" 
me-ts  tc  encoj'- 
336  empKCvee  de 
•■e-oome'"  anc 
c-oss-'^ncl'Ona 
d'CA"*-  'c  mee"  c- 
da-"  ra'iona   ^eeds 
^..'sjes  se''-c-;- 
fess'ona  deve'oc 

m.eni 

( 
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Table  2,— Performance  Benchmarks  f^oR  Broadband:  Technical  Support — Continued 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table  provide  illustrations  which  descnbe  the 
"high"  score  range  for  each  pay  band  level 


Sub-Factors 


Level  I 

Score  Range 

Low  0-5 

l^ed6-27 

High  2&-32 


Level  II 
Score  Range 
Low  24-32 
ML  33-36 
Mea  39-^4 
■  MM  45-51 
High  52-56 


Level  II: 

Score  Range 

Lo*  47-56 

Mea  57-67 

Higr  68-"2 


Level  IV 

Score  Range 

Low  67-72 

Med  73-87 

High  8&-92 


Level  V 

Scce  Range 

Low  86-92 

Med  93-105 

High  106-110 

Very  High  115 


RATING  CRITERIA  FACTOR  5— COMMUNICATION 
This  factor  measures  the  effectiveness  of  oral/writlen  communications. 


BASIC  PERFORMANCE  STANDARDS  (Applicable  accomplishments  at  all  levels; 


WofV  .$  lii-neiy 
efficient  0*  ac 
ceolabie  qua 

r^ications  are 
clea'  concise, 
and  at  aopra- 
Dnate  levB' 
Fiexibii'tv 
adaptability 
and  decisive- 
ness a'e  exer- 
cised appro- 
pnateiv 


Level  of  Interaction 
Atjdiencei 


Communicate  s  rou-       Communicates  at 


Written 


Oral 


tine  task  status  re- 
sults as  required. 


equivalent  levels 
within  tf)e  agency, 
team,  or  group 
project  status/re- 
sults. 


Commuricates 
protect  prograiT 
status  'esui's  to 
'^anaqenieni 


Determines  and  com- 
municates protects 
policies  positions 
at  senior  levels 


Determines  and  com- 
municates O'oan.- 
zationai  positions 
on  maior  oroiects 
or  policies  to  sen- 
ic  levels 


Writes  timely  and  ac-     Wntes  segments  of        Consolidates 


iDut 


curate  draft  docu- 
mentation of  as- 
signed tasks  for 
input  to  reports  or 
documents 


Explains  status/re- 
sults of  assigned 
tasks 


managemenlAech- 
nical  reports  of 
documents. 


and  wr'tes  man- 
age menitechnicai 
reports- documents 

*or  protect  pro- 


Communicates 
group/team  results 


P'esents  ; 
gram  t>r 


)'-Otect  p" 
efmgs 


Prepares  reviews 
and  approves 
managementlech- 
nical  reports  tor  in- 
terna) and  external 
dlSt^bu^K3n 


Presents  protects 

program  bnetmgs 
to  obtain  con- 
sensus, approva 
Represents  'he  or- 
ganization as  tech- 
nical subject  matter 
expert 


Prepares  revews 
and  approves 
mator  reports  or 
policies  0*  organi- 
zation for  interna 
anc  eternal  dis- 
tnOution    Resolves 
diverse  viewpoints, 
controversial 
issues 

Present  organiza- 
tional briefings  to 
convey  strategic  v 
Sion  or  organiza- 
tion polices 


RATING  CRITE 

RIA  FACTOR  6— RESOURCE  MANAGEMENT 

This  factor  ni>easures  personal  and  organizational  utilization  c 

f  resources  to  accomplisK 

the  mission  (Resources  include  but  are  not  limited  to  personal 

time,  equipmen 

and  facilities,  human  resources  and  funds.) 

. 

BASIC  PEPFOPM 

ANCE  S^ANC- 

ARDS    Apcucapie 

accompiisl^n-er's  at 

all  'eveis 

WO'V   :S  !-n^e  V 

Scope  of  Responsi- 

Uses assigned  re- 

Identifies and  uses 

Plans  and  j'liizes  ap- 

Plans  and  allocates 

Develops   acquires 

efficient  of  ac- 

bility. 

sources  to  accon 

n-         resources  to  ac- 

propnates re- 

resources to  ac 

and  allocates  re- 

ceptdDie qual- 

plish  tasks 

complish  projects 

sources  to  accom- 

complish multiple 

sources  to  accom.. 

tv   Pesoi-fces 

plish  proiect&'pro- 

protect  program 

plish  mission  goais 

ate  u'liized  ef- 

grams 

goals. 

and  strategic  ob- 

fectively  to  ac- 

tectives 

complish  the 

mission    Flexh 

Dility   adaot- 

ability   and  de- 

^ 

cisiveness  are 

exercised  ap- 

_ 

proprialely 

Planning,  Budget  ng 

Plans  individual  to 

Plans  resources  to 

Optimizes  resources 

Identifies  and  opti- 

Formulates organiza- 

lime accofnplis^ 

achieve  task 

to  accomplish 

mizes  resources  to 

tional  strategies 

tasks 

schedules 

protects  withi'i  es- 
tabiistied  mile- 
stones 

accomplish  mul- 
tiple proieclpro- 
gram  goals 

tactics,  and  budg- 
et action  plan  to 
acquire  and  allo- 

% 

cate  'esources 
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TABLE  2.— Performance  Benchmarks  for  Broadband:  Technical  SuppoRi-^ontinued 


(- 


PERFORMANCE  LEVEL  DEFINmONS— Level 
high'  score  range  for  each  pay  band  level 


definftions  m  this  table  provide  illustrations  »»t)ichi  describe  the 


Sub-Factors 


Level 

Score  Flange 

Low  0-6 

Med  6-27 

High  28-32 


Level  II 
Score  Range 
LOW  24-12 
ML  33-38 
MeO  39-44 
MH  45-51 
High  52-56 


Level  III 
Score  Rarige 

Low  47-56 
Med  5^-67 
High  66-72 


Leve;  IV 
Sco.-e  Rani 
._ow  6 
Mec  73-€7 
High  88-92 


nge 

75 


L-eve  V 

Score  Rarige 

-o»  86-92 

Mec  93-105 

High  1 06- 1 '  C 
ve-y  High  '  15 


E  xecutiofVE  ff  loencv 


Eftectrveiy  accom- 
plishes assigned 
tasks  with  appro 
pnate  guidance 


inoepenoentty  ac- 
compiishes  as 
signec  tasks 


EtfectTvei^  accom- 
ptehes  profectsr 
programs  within 
establishec  re- 
source guicielines 


EfectTvefy  accom- 
plisf^es  mu(tip«e 
OTOtecf  program 
goals  withir  estac 
iished  thresholds 
Deveioos  innova- 
tive approaches  ir 
attair  goats  ano 
minimize  'esou'ce 
ex|)endftures 


Optiniizes  ccmtTOte 
anc  mianages  all 
resources  across 
protect  programs 
DevekDps  anc  inte- 
gf'ates  innovatrve 
app'oacties  tc  at 
tar  goals  anc  mm 
imize  experxJrtu'es 


Table  3.— Performance  Benchmarks  for  Broadband.  General  Support 


PERFORMANCE  LEVEL  DEFIN.T|ON^^evel  defn-tK^ns  in  m,s  taWe  Wovx^  *ustratK>ns  whK:h  a^^ 
the   high    score  range  for  each  pay  pane  level 


Sub-Factors 


Level  ' 

Score  Range 

Low  0-5" 

Med  6-27 

High  28-32 


Level  I 

Sco'e  Range 

LOW  24-32 

Med  33-45 

High  46-5C 


Leve  II 

Score  Range 

Low  4^-50 

Mec  5^-62 

High  63-67 


BASIC  PERFORMANCE 
STANDARDS  (Apolica- 
ble  accomplishmients  at 
all  levels  i 

Work  IS  ftrnely   effi- 
cient of  acceptable 
quaWy  and  is  per- 
formed on  a  reg- 
ular basis  Com- 
pleted work  meets 
CKOtect/prograrrv 
function  obfecfives 
Flexjbtlrty  adapt- 
ability ano  dea- 
srveness  are  exer- 
cised appropnalely 


RATING  CRrrERlA  FACTOR  1— Problem  Solving 
Thto  factor  ma— ufe«  permooal  and  organizational  problwn  solving  resutU. 


.-eve    V 

Sco'6  Range 

^o*  5"-6" 

Mec  5&-e~ 

Higi-  88-92 

Venv    Migl-   96 


Scope/lnnpact  . 


Complexfty /Difficulty 


BASIC  PERFORMANCE 
STANDARDS  (Applica- 
ble accomphshrnents  at 
ail  levels) 


independence 


CorxJucts  actrvities  on  a 
segment  of  a  task  As- 
S«ts  supervisor  or 
Other  a?)proonale  per 
sonnei 


Plans  anc  conducts  ao 
ministratTve  activities 
for  projects 


Plans  anc  conducts  com. 
piex  administ'ative  ac 
tivities 


Creetivify 


Applies  stanoana  njies 
procedures  c  oper 
ations  to  resolve  rou 
tme  problems 


Independenity  carr>es  ou' 
routine  tasks 


Takes  initiative  ir  select 
mg  and  impiementjng 
appropnaie  procedures 


Devekjps  modifies  ana 
or  applies  njles  proce- 
dures or  operations  to 
resolve  probterrs  of 
moderate  comptexity 
diffkxilty 

Inoependently  plans  arid 
executes  assignments 
resolves  problems  ano 
handles  deviations 


Identifies  ano  ano  adapts 
guidelines  lor  new  or 
unusual  situations 


Develops  njles  proce- 
dures or  operatKxvs  fo' 
comptex/difficuD  orga- 
nizationai  tasxs 


klenfifies  issues  and  de- 
termines approaches 
ano  niettTods  ic  ac 
comphsh  tasks  infl- 
ates effective  actions 
and  resolves  related 
conflicts 

klentifies  issues  requtnrig 
new  procedures  and 
devekx»  appropnaie 
guidefcnes 


IndeoendentK  ptans  & 
oonoucts  a  compiex 
muit-taceteo  program 
o'  the  operations  of  a 
corriptex  muiti-faceieo 
organizatKy 


Deveioos  integrates  S 

inipfements  orgaruza- 
tion/prograrr;  pofcoes 
ana  procedures 


irxJepeodeofiy  sofves  or 
ganizatioa'program. 


problems. 


Devewps  prograrvorga- 
nizatior  operating  pro- 
cedures and  guidelines 
to  fit  riew  ar- 
cumsta  nce^snuations 
and  to  irnprove  overall 
program,  and  policies 
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Table  3.— Performance  Benchmarks  for  Broadband:  General  Support— Continued 


Sub-Factors 


P5RPORMANCE  LEVEL  DEFINITIONS — Level  definitions  in  this  table  provide  illustrations  wtilch  descnbe 
the    high    score  range  tor  each  pay  band  leve! 


Level  I 

Score  Range 

.-ow  0-5 

Wed  6-27 

High  28-32 


Level  II 

Score  Range 

Low  24-32 

Med  33-46 

High  46-50 


Level  III 

Score  Range 

Low  41-50 

Med  51-62 

High  63-67 


Level  IV 

Score  Range 

Low  57-67 

Med  68-«7 

High  88-92 

Very  High  96 


Work  IS  timely,  effi- 
cient of  acceptable 
quality  Personal 
and  organizational 
interactions  exhibit 
and  foster  coopera- 
tion and  teamwory 
Flexibilrty  adapt- 
ability and  deo- 
srveness  are  exer- 
cised appropriately 


Scope  of  Team  Effort 


Worvs  with  others  to  ac- 
complish routine  tasks 


WorVs  with  others  to  ac- 
complish tasks 


Contnbution  to  Team 


Effectiveness 


± 


Contnbutes  ideas  in  own 
area  of  expertise  Inter- 
acts 3X)perativeiy  with 
othars 


Reguiirty  completes  as- 

sigrments  ir  suppor"  of 
tearr  goals 


Works  with  others  to  ac- 
complish complex 
issues/probtems  that 
may  cross  functional 
areas. 


Resolves  administrative 
probtems  faalitates 
cooperative  inter- 
actons  with  others 


Guides  others  and  co- 
ordinates activities  in 
support  of  team  goals 
Proactively  functions 
as  an  integral  part  of 
tfie  team 


Applies  expertise  m  re- 
solving complex  ad- 
ministrative issues 
Promotes  and  main- 
tains environment  tor 

1  cooperation  ar»d  team- 
iryofV.  Sets  tone  for  in- 

I      temaUextemal  co- 

'      operation 

'  Leads  and  guictes  others 
in  formuiating  and  exe- 
cuting plans  in  support 
of  team  goals 


Coordinates  with  others 
from  other  functions 
programs  to  assure  in- 
tegration and  accom- 
plishment of  complex 
programs. 


Applies  innovative  ap- 
proaches to  resofve 
complex  programmatic 
issues  Promotes  and 
maintains  environment 
tor  cooperatiorVleam- 
work  Sets  tone  for  in- 
ternal/external co- 
operation 

Leads  and  guides  others 
in  formulating  and  exe- 
cuting team  plans  Ex- 
pertise IS  sougfit  by 
peers 


Thte  factor 


RATING  CRITERIA  FACTOR  3— CUSTOMER  RELATWMS 
mMSures  the  eftectlvene**  of  personal  and  organizational  interactions  wWi  customars,  both  Intamal  and  axtamal. 


BASIC  PERFORMANCE 
STANDARDS  (Appfcca- 
bte  accomplKhments  at 
ail  levels) 
Work  IS  timefy  effi- 
oent.  of  acceptable 
quality  Personal 
and  organizatior\al 
mteractiorts  en- 
hance customer  re- 
lations and  actively 
profTKite  rapport 
with  customers 
HexMity  adapt- 
atMtity.  and  deo- 
siveness  are  exer- 
cised appropnatefy 


Breadth  of  Influence 


Customer  Needs 


Assists  :ustomer  support 
activities 


Guides  tt>e  adrmnistrative 
efforts  of  indivxJuals  or 
team  memt)ers  as  ttiey 
interact  with  customers 


Customer  Interactioo 
Level. 


liAeets  routine  customer 
needs 


Interacts  with  customers 
on  -outine  issues  with 
appropnate  guidance 


Initiates  interactions  with 
customers  to  under- 
stand customer  needs/ 
expectatKXis 


Interacts  independentty 
with  customer  to  com- 
municate information 
and  coordinate  actions 


Identifies  defines  and 
guides  administrative 
efforts  m  support  of 
customer  mteractiorts 
coordinates  and  fo- 
cuses activities  to  sup- 


Guides  and  integrates 
program/organization 
efforts  with  locus  on 
quality;  seeks  ir>nova- 
tive  approacfies  to  sat- 
isfy wide  vanety  of 


port  multiple  customers        customers 


Establishes  customer  alli- 
ances,  and  translates 
needs  to  customer 
service 


Works  indeperxlentty  with 
customers  at  all  levels 
to  define  servnes  and 
resolve  non-routine 
problenm. 


Estabksfies  customer  alli- 
ancas.  anticipates  & 
fulfHIs  customer  needs 
and  translates  cus- 
tomers requirements  to 
program^projects/tunc- 
tions 

Interacts  independently 
with  a  wide  vanety  of 
customers  on  proactive 
basK  to  identify,  define 
and  resolve  complex/ 
difficult  problems  with 
program  implications 


RATING  CRITERIA  FACTOR  4— LEADERSHIP 
Thia  factor  maaauraa  indJviilual  and  organiiatlooaJ  leadenhip  and/or  auperviaory  contributions. 


BASIC  PERFORMANCE 
STANDARDS  (Applica- 
ble accomplishments  at 
all  levels) 
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Table  3.-Performance  Benchmarks  for  Broadband:  General  Support— Continued 


Worli  IS  ftmely  effi- 
cient, of  acceptable 
quaity  Leadership 
anditor  supervision 
effectively  pro- 
motes commitment 
10  mitann  accorrv 
pAshment  Flexi- 
biMy.  adaptabifity. 
and  dacisivaness 
are  exercised  ap- 
propriately 


Sub-Factors 


PERFORMANCE  LEVEL  ^EFINfT^S-Lev^  defKvbons  ir  ^  t^^^;;^^,,^^^^  ^^  ^^ 
t>«  ^^   score  range  tor  each  pay  band  level  u«>crw 


Level  I 

Score  Range 

Low  0-5 

Med  6-27 

High  28-32 


Level  n 

Score  Range 

Low24-» 

Med  33-45 

High46-5C 


Level  III 
Score  Range 

Low  41 -5C 
Med  51-62 
High  63-67 


Leadership  Role 


Braadttiaf  Influence 


Takes  initiative  r  accom- 
plishing assigned 
tasks  Asks  for  asset 
ance  as  approphata 


Level  IV 

Score  Range 

Low  57-67 

Med  68-87 

High  88-92 

Very  High  96 


Mentoring/^  mpk>yee  De- 
vetopment 


Provides  inputs  te  o»wrs 
■n  own  techrKayTuTK- 
tional  araa 


Seeks  and  takes  advan- 
tage of  devekjpmentai 
opponumnes 


Actively  contrtxiles  as  a 

tearr  memtw  or  lead- 
er takes  miiative  to 
accomplish  assigned 
projects. 


Guides  otfiers  r  accom- 
plohng  proiecis 


IdenUe*  and  pursues  rv 
dmduaMaam  deveiop- 
meni  opportumaes 


Provides  guidance  to  in- 
dnrxJualsAeams.  re- 
solves corrffcts  Exper 
t»e  sotcitedby  others 


GuKles  and  accounts  for 

resuOs  or  activilies  of 
'vlK'iduai*  teams  or 
projwas 


'^'romotes  mdividuaMeam 
devetopmeiu,  leads 
and  development  of 
fra«iir»g  programs  lor 
self  and  others 


BASIC  PERfK^RMANCE 

STANDARDS  (Applica- 
ble accomplishments  at 
all  levels) 


Wor*  IS  timely,  effi- 
cient, of  acceptable 
quality  Commu- 
nications are  dear, 
concise,  and  at  ap- 
propnate  level 
Flexibility  adapt- 
at>ility  and  deci- 
siveness are  exer- 
cise appropriately 


RATTMG  CRfTERW  FACTOR  S-COMMUHKiATlON 
This  factor  meaauras  the  effacttvenass  of  oraX^wrlWan  communicaUons 


Level  of  Interaction  (Au- 
dience i 


-r 


Communicates  routine 
task  status  results  as 
required 


Wntten 


Interprets  and  commu- 
nKates  administrative 

procedures  withm  im- 
mediate organization 


Devekaps  anc  advises  on 
adrmnistratrve  proce- 
dures Communicates 
them  to  all  levels  both 
mtemalty  arxJ  exte' 
^al^ 


Writes  timely  ana  accu- 
rate draft  document 


0'*' Explains  status,  results  of 

assigned  task 


Prepares  coordinates 
and  consolidates  docL 
ments  reports  v 
bnetir>g 


CommunK:ate&'presents 
internal  administrative 
functkDnai  procedures 
and  tasks  lntemal^ 
and  externally 


Prepares  reviews  and'or 
approves  documents 
'eoots  o'  briefing 


Explains  and'or  commu- 
nicatKxis  administra- 
tive^nctKsnal  proce- 
dures ai  all  levels 


Establishes  andfot  lead* 
laams  to  carry  out 
complex  programs  Re- 
solves corrllKts  Rec 
ognized  as  lechraca/ 
■uthoofy  or  program 


Leads  defirws  menages 
and  accounts  lor  r»- 
suits  and  activttas  of 
groups  or  teams  Erv 
suras  organizational 
mnsion  arvj  progrwn 
success 

Fosters  the  development 
o<  other  teams  mem- 
bers by  providng  guK)- 
»nce  or  sharmg  exper- 
tise Directs  asa^jrv 
mertts  to  encourage 
emptoyee  devekipment 
and  cross-funcbonal 
growth  to  meet  organi- 
zational needs  Pur- 
sues sell -professional 
development 


Determines  ana  commu- 
ricates  positKjns  on  a 
muitv- faceted  prograrrv 
organizatior  tc  ser»or 

level 


_L 


Prepares  reviews  and 
approves  program  neg 
uiations  pdoes  arxi 
Plans  tof  intemai  ana 
externa'  distnbutxx' 
Resolves  divers  view 
OOints  controversy' 

issues 
P'esents  organizatkyiai 
bnefings  or  program 
organization  pohcies 
plans  ano  reguiatxans 
c^3erations  at  an  levels 


Thta  f«^~  «-«  «-                .      w  RATING  CRITERIA  FACTOR  fr-RESOURCE  MANAGEMEffT 
This  factor  m«a«ires  personal  and  organizational  utilization  of  rs«,urces  to  accomplish  the  mission.  (Resource  includ.  but  .re 
time,  equipment  and  tacNItiea,  human  resources  and  funds.) 


not  limited  to  personal 


BASIC  PERFORMANCE 
STANDARDS  (Applica- 
ble accomplishments  at 

all  levels) 
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Table  3.— Performance  Benchmarks  for  Broadband:  General  Support— Continued 


SuD- Factors 


WorK  IS  timely   efi- 
cieni  ot  acceptable 
quality   Resources 
are  uiili/ed  etfec- 
tlve^y  to  accornpiisn 
tne  mission  Flexi- 
bility adaptability 
and  decisiveness 
are  exercised  ap- 
propriately 


Scope  of  PesDonsibiittv 


Planninq.Budgeting 


Execij'io^.  E' 


8H.IJNG  COOC  SOOi-Ofr-P 


PERFORMANCE  LEVEL  DEFINITIONS— Level  definitions  in  this  table  provide 
the  "higti   score  range  for  each  pay  band  level 


ilustrations  which  descniDe 


Levell 
3core  Range 

Low  0-5 
Med  6-27 
High  28-32 


Level  II 

Score  Range 

LOW  24-32 

Med  33-45 

Hign  4&-50 


Level  III 

Score  Range 

Low  4 1  -50 

Med  51-62 

High  63-€7 


Level  IV 

Sco'e  Range 

Low  57-67 

Med  68-87 

High  88-92 

Very  High  96 


Uses  assigned  resources 
■leediBd  to  accomplish 
tasks. 


Identifies  and  uses  re- 
sources to  accompiisn 
protects 


Plans  acquires  and  allo- 
cates resources  to  ac- 
complish objectives 


Plans  indtvidual  time  and 
assigned  resources  to 

accor^piisr  tasks 


Ettectrvely  accomplishes 

assig."ed  tasKs 


Plans  resources  to 
achieve  proiect  sched 
cites. 


Effectively  accomplishes 
protects  within  estab- 
lished resource  guide- 
lines. 


Coordinates  resources 
across  protects 


Optimizes  resource  utili- 
zation across  protects 


Develops  acquires  and 
allocates  resources  to 
accomplish  program 
goals  and  objectives 


Formulates  program 
strategies  tactics  and 
budgel'action  plan  to 
acquire  and  allocate 
resources 

Optimizes  controls  and 
manages  all  resources 
across  organization, 
programs  Develops 
and  integrates  inr»ova- 
tive  eipproaches  to  at- 
tain goals  and  mini- 
mize expenditures 
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.Appendix  D  -  TACOM  Appraisal  and  Performance  Pa>oui  Forms  (Samples) 

TACOM  APPRAISAL  AND  PERFORMANCE  PAYOUT  SYSTEM  (TAPPS) 
APPRAISAL  AND  PAYOUT 


Part  A     ADMINISTRATIVE  DATA 


Name 


SSN 


Organizatior^ 


Broadband 


Professional  &  Business  Managemen' 

Tecnnicai  Supporl 

General  Support 


Se'ie$ 

Pa.  Banc  .eve' 


Appraisal  PenoO    PROM 


PART  B  •  PERFORIKUNCE  PAVOUT  INFOR*UTION 


Overall  Performance  Ratir>g  Score  /OPRS 


Expedec  Saian^  Rate 


Salary  Variance 


Shares  Eartiec 


Currern  Salary  Rate 


Value  0*  Eacr  Snare 


Payout  Total 


Performance  Base  increase   i 


Performance  Bonus   $ 


Educational  Development  Sna'e  Bcus    i 


PART  C  ■  AUTHENTICATION 


%t:^Z'',^z^s  izT^ ""  °"""  ^•'"''""  =°'"'^"^  "^^"^^  ^^"^'-^  ^'  ---°^-  ^^  -  =-^'«^'^ 


Typed  Narrie 


Signature 


Date 


Supervisor 


Pay  Pool  Manage' 


Emptoyee 


PART  D  ■  VALUES,  ETHtCS  ft  OBJECTIVES 


VALUES/ETHICS 


Competence  -  Ot>ta.n.ng  maintaining  &  applying  unowiedge  skiIIs  and  abititws  to  dc  the  ,oe  ngw 


Candof  ■  Being  trank  open  nones  ano  sincefe 


Courage  -  Facing  ar>d  accepting  challenges  Standing  up  to-  iwnat  you  beheve  is  ngn\ 


Loyalty  -  VVillir>gfy.  consistently  suppomng  the  ofganizaton  ano  its  people 


Duty  ■  Fuifis  professional  legal  ano  rTx>ra!  otXigations 


Selftess  Service  -  Pumng  needs  of  organization  above  personal  advantage  ano  self-servmg  interests 


Integrity  -  Possesses  high  persona!  moral  standards  nonesi  m  wora  avoids  deception 


OBJECTIVES  Employee  has  oerrxsnstratec  tnai  tney  ♦uiiy  .noerstano  tne  Comm.ana'Qrganizatior-  Goals  anc 
Ot))ectiyes  and  how  their  performance  objectives  are  airectly  related 


COMMENTS 


3 


'1 


Commitment    Wtfhngy  consistently  carrying  put  goals  of  organgatioo  Excellence  onve'-   Custome.  focuseo        j     y      i     m 

\ (- 


N 
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TACOM  APPRAISAL  AND  PERFORMANCE  PAYOUT  SYSTEM  (TAPPS) 

APPRAISAL  AND  PAYOUT 


PART  E  ■  EMPLOYEE  SELF-ASSESSMENT 


Provide  narrative  comrnenis  'ega^dT-g  yoo'  acccrnpushments  against  each  factor  during  the  rating  cycle 


WEIGHT 


TEAMWORKyCOOPERATION; 


CUSTOMER  RELATIONS 


LEADERSHIP 


COMMUNICATIONS 


RESOURCE  MANAGEMENT 
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PART  F  SUPERVISOR  ASSESSMENT 


Provide  narrative  comments  'egaroiog  er-^piovee  s  acco 
each  factor 


mpiishments  aga-ns-  eac-  face  a.-i-,c  "^e  ^a-^ng  cvc«  anc  a  sco^e  <or 


FACTOR 


Faclor 
Szce 


Facte 
vVeign; 


/veigi^tec 

Sco-e 


problew  solving 


TEAMWORK^'CGOPERATiON 


PART  G  -  INDIVIDUAL  DEVELOPMENT  PLAN 


Use  th.s  block  for  justrfication  of  the  Educational  Development  Share  Dv  oocumentinc  the  accompnsr.n.en.  -  -he 
employees  attached  IDP  ^  ""^  '"  ^^ 


Based  on  below  justification  employee  is  awarded  a  Eojcat.ona'  Deveioomen'  Sr^are 
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TACOM  APPRAISAL  AND  PERFORMANCE  PAYOUT  SYSTEM  (TAPPS) 
APPRAISAL  AND  PAYOUT 


Part  A  -  ADMINISTRATIVE  DATA 


Name 


SSN 


Organization 


Broadbana 


Professional  &  Busness  M3nagerT>ent_ 

Technical  Support I 

General  Suppoa 


Appraisal  Period    FROM 


Senes 

Pay  Band  Level 


TO 


PART  B  -  PERFORMANCE  OBJECTIVES 


A  statement  of  specific  ;ot5  responsiomties  expected  o*  employee  during  tne  rating  period    These  are  based  on  the 
organization  s  mission  and  goals  and  sbouia  t)e  consistent  with  the  employee  s  position  description 


PART  C  -  VERIFICATION  AND  AUTHENTICATION 


-I 1 


Employee  las  the  aDC'opnate  perform,  nte  oe'^cn-r.a.iis  fc  thei.'  pay  card  leve!  and  if  not  of  equal  weight,  the  Y 

I   weight  assigned  each  factor 


individual  performance  objectives  and  how  they  directly  relate  to  the  performance  Denchmarxs  nave  been 
discussed  with  the  em.pioyee 


Individual  performance  ob)ectives  a^d  how  'he_,  arectiy  'eate  '.z  'ne  Command/Organization  goals  and 
Objectives  have  been  discussed  with  the  ernpioyee 


Personal  Values  and  Army  E'hics  soeched  ir  Pal  D   TAPPS  Appraisal  ancj  Payout  Form   have  been  discussed  |      Y 
with  the  employee  \ 


Employee  has  a  current  IDP  on  file 


Verificatjon  of  beginning  of  rating  cycle  discussion  on  performance  objectives,  performance 
benchmarks,  and  weights  assigned 


Initial  Counseling 
Employees  Initials 
Rating  Officials  Initials 
Date 


I 


Mid-Point  Counseling 
Employee  s  Initials 
Rating  Official's  initials 
Date 


BILUMG  CODE  S001-08-C 
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Appendix  E— Project  Evaluation  Model 

Interventions  and  expected  effects 

1  Simplified  Accelerated  Hinng 

A  Ease  of  hihng  

B  Improved  recruitment     '"  " 

C   Increased  quality  o<  new  hires   

D  Reduced  administrative  wor1cload/papen*oo<  reduction 

E   Retention 

2  Expanded  Candidate  Selection  Process: 

A  Flexibility  in  recruitment  

B  Increased  quality  of  new  hires  

3.  Appointment  Authority  (Permanent,  Modified  Term    Temporary  Lim- 
ited): 

A  Increased  capabilrty  to  expand  and  contrad  workforce 


B  Reduced  administrative  workload  

C  More  expenenced  personnel  entenng  permanent  workforce 
D  Ease  in  filing  permanent  billets  (non-competitive  conversion) 

4  Fl€xit>le/Probationary  Period 

A.  Expanded  employee  assessment  period   

5.  The  TACOM  Appraisal  &  Performance  and  Performance  Payout  Sys- 
tem (TAPPS)  "^ 

I  Performance  Benchmarks 

A  Increased  pay-accompiishment  link  

B    Improved  accomplishment  and  performance  feed- 
back 
C   Increased  retention  of  contnbutions 

D  Increased  turnover  of  low  contntxjtors  

II  Base  Salary  Increase  and  Bonus  Funds  and  the  Educatkxial 
Developnrtent  Share/Bonus 

A  Reward/motrvale  accomplishment  and  performance 

6.  Broadbandir)g 

A  Increased  organizational  flexibilrty 

B  Reduced  administrative  workload/papervrark  reduction 

C  Higher  starting  salaries  

D  More  gradual  pay  progresston  at  entry  level 

E  Increased  pay  potential 

F  Higher  average  salary  

G  lfx:reased  satisfactksn  with  advancement  

H.  Increased  pay  satisfaction  
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Measures 


Data  sources 


I   Percerved  flexib«lity 

I  Offer/accept  ratiorts 

II  Percent  declinations 

I  Empkjyee  effectiveness 

II  Expenence.  education  skills 
I.  Actual/perceived  time  savings 

I   Employee  turnover 

I  Perceived  flexibility 

II  Number/percentage    of    empkjyees 
hired  beyond  high  3 

I  I   Employee  effectiveness 

I  II   Expenence  educational  skills 


I  Number/percentage  of  contingent  em- 
ployees 

II  Conversion  rate  to  permanent  status 

III  Average  length  of  employment  (con- 
tingent hires) 

1   Actual/perceived  time  savings 

I    Mission  effectiveness 

I      Number/percentage     of    convers»on 

from  nxxlified  term  to  permanent  ap- 

pointmenis 

I   Average  conversion  penod  to 


a  Attitude  survey 

a  Personnel  office  data 

a  Personnel  office  oata 

a  Attitude  survey 

a  Personnel  office  oaia 

b  Attitude  survey 

a  Personnel  office  data 

a  Attrtude  survey 

a  Workforce  data 

a  Artrfude  survey 


a  VvorKforce  data 

a  Wonrtorce  data 

D  Personnel  office  data 

a  Workforce  data 

b  Personriei  office  data 

a  Attrtude  sup«'ey 

b  Personnel  office  data 

a  Attitude  survey 

a  Workforce  data 

b  Personnel  office  data 


a  Worklorce  data 

b  Personnel  office  data 

II     Number/percentage    of    employees  '  a  Wortdorce  data 

completing  probationary  penod  b  Personnel  office  data 


Pay-contribution  correlations 


II  Perceh/ed  pay-contnbutior  hrm 

III  Perceived  fairness  of  ratings 

IV  Satisfaction  wr.h  ratings 

V  Emptoyees  trust  m  supervisors 
I     Adequacy    of    accomplishment 

performance  feedback 

I.  Turnover  by  accomplishment  assess- 
ment 

I  Turnover  by  accomplishment  assess- 
ment 


an<3 


a  Attitude  survey 

b  Companson  of  histoncai 

data  on  compensation, 

a  Personnel  office  data 

a  Attrtude  suPv-ey 

a  Attitude  survey 

a  Attrtude  survey 

a  Attitude  survey 

a  Attitude  survey 

a  Attitude  survey 


Amount  &  number  of  awards  by  ca-     a  Worklorce  data 
reer  path  demograiphics 
Perceived  motivational  power 
1   Percetved  fairness  of  awards 


Perceived  ftexitslrty 
Actual/perceived  time  savings 


a  Attitude  suivey 
a  Attitude  survey 


I.  Starting  salanes  of  banded  vs  non- 
banded  emptoyees 

I  Progression  of  new  hires  over  tinrie  by 
bar>d  and  career  path 

I  Mean  salanes  by  band,  career  path 
demographics 

I  Total  payrofi  cost 

I  Erriptoyees  perception  of  advance- 
ment 

I.  Pay  satisfaction,  mtemal/extemai  eq- 
uity 


a  Attitude  survey 
a   Personnel  office  data 
b  Attitude  survey 
a  Workforce  data 

a  Wonrtorce  data 

a   Wortrtorce  data 

a  Workforce  data 
a   Attitude  survey 

a  Attitude  survey 


1 
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Interventions  and  expected  effects 


Measures 


Data  sources 


7  Simplified  Classification 

A  Ease  of  classification 


B   Reduced  admin  workload  paoework  redjction 


8   Simplified  modified  RIF 

A     Prevent    loss   of    hign-performmg    empioyeeb    with    neeoed 
skills 


B   Contain  cost  and  disruption 


9  Employee  Development 

A   Increased  employee  career  progressicr 


B   Increased  capability HexiDility  for  AorKfc-ce  shap'og 
10  Sabbaticals 

A   Increased  employee  career  progress'or 


B  Increased  capabilityHexipiiity  'c  //orvtorce  s-'^ap^ng 

1 1    Voluntary  Emeritus  Program 

A   Encourage  voluntary  retiremeni  a'^id  ope'-  jp  ^^i^  nq  slots  for 
new  staff 


I.  Perceived  flexibility  a  Attitude  sun/ey 

II.  Fewer  position   requirements  docu-  ,  a  Workforce  data 
ments  :  b  Personnel  office  data 

I.  Actual,  perceived  time  |  a.  Personnel  office  data 

b.  Attitude  survey 

1      Separate     employees     by     demo-     a  Workforce  data 
graphics  performance  .  b  Attitude  survey/focus 

II.  Satisfaction  witti  RIF  process  groups 

I.  Number  of  employees  affected  by  RIF     a  Personnel  office  data 

II.  Time  to  conduct  RIF 

III.  Number  of  appealsyreinstatements       | 

I.  Demographics  of  affected  employees      a  Workforce  data 

II.  Ennployee/management  satisfaction        a  Attitude  survey 

III.  Perceived  flexibility  a  Attitude  suPi/ey 

I.  Demographics  of  affected  employees      a  Workforce  data 

II.  Employee/management  satisfaction        a  Attitude  survey 
I.  Perceived  flexibility  ,  a.  Attitude  survey 


Frequency  of  use  and  cost 


a.  Workforce  data 


[KR  Do(     01-28StO  F;ied  n-1.5-*Jl,  8  4=)  am) 
BILLJNG  COOe  5001 -Ofr-^ 


o     1=^ 


Friday, 

November  16,  2001 


Part  in 


Environmental 
Protection  Agency 


40  CFR  Part  60 

Standards  of  Performance  for  Large 
Municipal  Waste  Combustors;  Final  Rule 
and  Proposed  Rule 


I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-7100-8] 

RIN  2060-AJ52 

Standards  of  Performance  for  Large 
Municipal  Waste  Combustors  for 
Which  Construction  Is  Commenced 
After  September  20, 1994  or  for  Which 
Modification  or  Reconstruction  is 
Commenced  After  June  19, 1996  and 
Emission  Guidelines  and  Compliance 
Times  for  Large  Municipal  Waste 
Combustors  That  Are  Constructed  on 
or  Before  September  20, 1994 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule:  amendment. 

SUMMARY;  We  are  amending  the 
standards  of  performance  for  large 
municipal  waste  combustors  (MWC)  by 
extending  the  time  during  which  such 
units  will  be  excused  from  compliance 
with  the  emission  limits  for  carbon 
monoxide  due  to  certain  types  of 
malfunctions  Since  the  compliance  and 
performance  testing  provisions  in  the 
emissions  guidelines  for  large  MWC 
reference  the  compliance  and 
performance  testing  provisions  in  the 
standards  of  performance,  this 
amendment  to  the  standards  has  the 
effect  nf  amending  both  the  standards 
and  the  guidelines. 
DATES:  This  direct  fipal  rule  will  be 
effective  on  lanuary  15.  2002  without 
further  notice,  unless  significant  adverse 
comments  are  received  by  December  17, 
2001 


If  significant  material  adverse 
comments  are  received  by  December  17, 
2001,  this  direct  final  rule  will  be 
withdrawn  and  the  comments  addressed 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  If  no  significant  material 
adverse  comments  are  received,  no 
further  action  will  be  taken  on  the 
proposal  and  this  direct  final  rule  will 
become  effective  on  January  15.  2002. 

ADDRESSES:  By  U.S.  Postal  Service,  send 
comments  (in  duplicate  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention 
Docket  Number  A-90-45,  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington.  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-90-45, 
U.S.  EPA,  401  M  Street,  SW. 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Porter,  Combustion  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711,  (919)  541-5251.  e-mail: 
porter,  fred@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  We  are  publishing  this 
direct  final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  amendment  and  do 
not  anticipate  adverse  comments 
However,  in  the  Proposed  Rules  section 
of  this  Federal  Register,  we  are 
publishing  a  separate  document  that 
will  serve  as  the  proposal  in  the  event 
that  adverse  comments  are  filed. 


If  we  receive  any  significant  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  information 
compiled  by  EPA  in  developing  this 
direct  final  rule.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  docket  contains  the 
record  in  the  case  of  judicial  review. 
The  docket  number  for  this  rulemaking 
is  A-90-45. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket, 
electronic  copies  of  this  action  will  be 
posted  on  the  Technology  Transfer 
Network's  (TTN)  policy  and  guidance 
information  page:  http://wv^-\\'.epa.gov/ 
ttn/caaa.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
categories  and  entities  that  potentially 
will  be  affected  by  this  amendment 
include  the  following: 


Category 


NAICS 
codes 


Industry     Federal    government 
local/tnbal  governments 


and    State/ 


562213 
92411 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  tvpes  of  entities  that  we  are  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  vou  should  carefully  examine 
the  applicability  criteria  in  §§  60.50b 
and  60.32b  of  40  CFR  part  60,  subparts 


SIC  codes 


Regulated  entities 


4953 

9511 


Solid  waste  combustors  or  incinerators  at  waste-to-energy  facilities 
that  generate  electricity  or  steam  from  the  combusion  of  garbage 
(typically  municipal  waste);  and  solid  waste  combustors  or  incin- 
erators at  facilities  that  combust  garbage  (typically  municipal 
waste)  and  do  not  recover  energy  from  the  waste 


Cb  and  Eb  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Clean  Air  Act  (CAA), 
judicial  review  of  the  action  taken  by 
this  direct  final  rule  is  available  only  on 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  January  15,  2002. 
Under  section  307(b)(2)  of  the  CAA,  the 
requirements  that  are  subject  to  this 


action  may  not  be  challenged  later  in 
civil  or  criminal  proceedings  brought  by 
EPA  to  enforce  these  requirements. 

Under  section  307(d)(7)  of  the  CAA, 
onlv  an  objection  to  a  rule  or  procedure 
raised  with  reasonable  specificity 
during  the  period  for  public  comment  or 
public  hearing  may  be  raised  during 
judicial  review. 

I.  Background 

On  December  19.  1995,  we 
promulgated  final  new  source 
performance  standards  (60  FR  65382) 
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and  emission  guidelines  (60  FR  65387) 
for  large  MWC- The  standards  and 
guidelines  contain  a  provision  requiring 
large  MWC  to  comply  with  the  emission 
limits  in  the  standards  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction.  Periods  of 
startup,  shutdown,  and  malfunction  are 
limited  to  3  hours  per  occurrence  If  it 
takes  longer  than  3  hours  for  startup  or 
shutdown,  or  if  a  malfunction  continues 
for  longer  than  3  hours,  a  large  MWC  is 
required  to  comply  with  the  emission 
limits  in  the  standards  during  those 
periods  of  time  which  exceed  3  hours. 

It  often  takes  longer  than  3  hours  for 
a  large  MWC  to  shutdown.  Frequently, 
it  can  require  4  to  8  hours  and.  if 
complications  arise,  it  can  take  as  long 
as  10  to  15  hours.  Except  as  noted 
below,  that  does  not  present  a  problem 
with  respect  to  compliance  wiUi  the 
emission  limits  since  continued 
operation  of  the  emission  control 
systems  permits  the  MWC  to  maintain 
compliance. 

Recently,  it  has  been  brought  to  our 
attention  that  there  are  two  general 
types  of  malfunctions  which  may  occur, 
dimng  which  it  is  not  possible  to 
comply  with  the  emission  limit  for 
carbon  monoxide  (CO).  The  first  is  loss 
of  boiler  water  level  control,  and  the 
second  is  loss  of  combustion  air  control. 

Loss  of  Boiler  Water  Level  Control 

Large  MWC  boiler  tube  metal 
temperatures  must  be  kept  below  800=^  F 
or  so  to  prevent  damage  or  bum-out.  If 
water  levels  in  the  tubes  should  fall, 
tube  metal  temperatures  will  increase 
well  beyond  that  point.  Consequently,  a 
malfunction  resulting  from  a  loss  of 
boiler  water  level  control,  as  a  result  of 
failure  of  a  boiler  tube  for  example, 
requires  shutdown  of  a  large  MWC  to 
avoid  serious  damage  to  the  remaining 
boiler  tubes. 

Dtiring  any  shutdowTi  of  a  large  MWC, 
it  is  difficult  to  maintain  the  proper 
balance  between  combustion  air  and 
waste  to  ensure  complete  combustion 
As  a  result,  CO  emissions  tend  to 
increase. 

Normally,  the  tendency  for  CO 
emissions  to  increase  is  overcome 
through  the  use  of  auxiliary  fuel 
burners.  The  burners  ensure  complete 
combustion  of  CO  to  carbon  dioxide 
(CO2).  Thus,  even  though  the  shutdown 
of  a  large  MWC  may  take  longer  than  3 
hours  and  there  is  a  tendency  for  CO 
emissions  to  increase,  the  use  of  the 
auxiliary  fuel  biuTiers  overcomes  any 
problem  with  respect  to  compliance 
with  the  CO  emission  limits. 

Diiring  a  malfunction  and  shutdown 
of  a  large  MWC  resulting  from  a  loss  of 
boiler  water  level  control,  however,  full 


use  of  auxiliary  fuel  burners  is  contrar\- 
to  the  immediate  objective.  The 
immediate  objective  is  to  lower 
combustion  temperatures  to  protect  the 
boiler  tubes  from  exposure  to  high 
temperatures.  In  fact,  the  National  Fire 
Protection  Association  fire  code  for 
boilers  does  not  allow  auxiliary  fuel 
burners  to  be  fired  when  boiler  water 
levels  drop  too  low  for  that  very  reason. 

Although  the  immediate  objective  is 
to  lower  combustion  temperatures, 
combustion  temperatures  must  be 
lowered  in  a  controlled  and  deliberate 
manner  to  prevent  damage  to  the  boiler 
from  heat  stresses.  Without  the  full  use 
of  auxiliary  fuel  burners,  however,  it  is 
not  possible  for  a  large  MWC  to  comply 
with  the  CO  emission  limits 
Consequently,  relief  from  the  CO 
emission  limits  is  appropriate  during  a 
malfunction  resulting  from  a  loss  of 
boiler  water  level  control. 

Loss  of  Combustion  Air  Control 

As  with  the  loss  of  boiler  water  level 
control,  the  loss  of  combustion  air 
control  also  necessitates  shutdowm  of  a 
large  MWC.  In  addition,  as  with  loss  of 
boiler  water  level  control,  this  type  of 
malfunction  also  precludes  full  use  of 
auxiliary  fuel  burners  during  shutdown 

Loss  of  combustion  air  control,  as  a 
result  of  loss  of  a  combustion  air  fan,  an 
induced  draft  fan.  or  failure  of  the  grate 
system,  can  be  very  serious  in  a  large 
MWC.  Lack  of  sufficient  air  for  complete 
combustion  or  improper  distribution  of 
combustion  air  (which  leads  to  a  lack  of 
sufficient  air  for  combustion  within  an 
area  of  the  MWC)  can  present  a 
significant  risk  of  explosion.  As  a  result. 
a  malfunction  resulting  from  a  loss  of 
combustion  air  control  necessitates 
shutdown  of  a  large  MWC. 

With  a  lack  of  sufficient  air  for 
complete  combustion.  CO  emissions 
increase.  As  indicated  above,  during  a 
normal  shutdown,  the  tendency  for  CO 
emissions  to  increase  can  be  overcome 
through  the  use  of  auxiliary  fuel 
burners.  However,  full  use  of  auxiliary 
fuel  burners  can  exacerbate  the 
fundamental  problem,  which  is  not 
enough  air  for  complete  combustion.  In 
that  situation,  adding  additional  fuel 
through  the  use  of  auxiliary  fuel  burners 
can  make  the  problem  worse  and 
increase,  not  decrease,  the  risk  of 
explosion 

As  with  loss  of  boiler  water  level 
control,  the  National  Fire  Protection 
Association  fire  code  does  not  allow  use 
of  auxiliary  fuel  burners  in  such 
situations.  Indeed,  in  light  of  the 
potential  increase  in  the  risk  of 
explosion,  interlocks  are  often  in  place 
which  prevent  the  use  of  auxiliary  fuel 


burners  if  control  of  combustion  air  is 
lost. 

Without  full  use  of  auxiliarv  fuel 
burners,  it  is  not  possible  to  comply 
with  the  CO  emission  limits  as  a  large 
MWC  is  shutdown.  Consequently,  relief 
from  the  CO  emission  limits  is 
appropriate  during  a  malfunction 
resulting  from  a  loss  of  combustion  air 
control. 

This  amendment,  therefore,  extends 
the  period  of  time  from  3  hours  to  15 
hours  during  which  a  large  MWC  is 
exempt  from  compliance  with  the  CO 
emission  limits  in  the  standards  for  the 
two  types  of  malfunctions  As  with  all 
periods  of  malfunction,  the  extension  in 
the  period  of  time  for  the  two  types  of 
malfunctions  does  not  relieve  the  owner 
or  operator  from  the  requirement  in 
§60  11(d)  of  the  General  Provisions  in 
40  CFR  part  60  which  requires: 

At  all  times,  including  periods  of  startup, 
shutdown,  and  malfunction,  owners  and 
operators  shall,  to  the  maximum  extent 
practicable,  maintain  and  operate  any 
affected  facility  including  associated  air 
pollution  control  equipment  in  a  manner 
consistent  with  good  air  pollution  control 
practice  for  minimizing  emissions 

As  a  result,  owners  and  operators  of 
large  MWC  which  may  experience  the 
two  U'pes  of  malfunctions  must 
continue  to  take  steps  during  the 
malfunctions  to  minimize  emissions, 
consistent  with  the  proper  and  safe 
operation  of  a  large  MWC 

In  addition,  the  extension  in  thp 
period  of  time  during  which  a  large 
MWC  is  exempt  from  compliance  with 
the  CO  emission  limits  for  the  two  types 
of  malfunctions  does  not  alter  the 
definition  of  a  malfunction  included  in 
§  60.2  of  the  (General  Provisions  in  40 
CFR  part  60.  A  malfunction  is  defined 
as: 

*  any  sudden,  infrequent,  and  not 
reasonably  preventable  failure  of  air 
pollution  control  equipment,  process 
equipment,  or  a  process  to  operate  in  a 
normal  or  usual  manner  Failures  that  are 
caused  in  part  by  poor  maintenance  or 
careless  operation  are  not  malfunctions. 

As  a  result,  owners  and  operators  of 
large  MWC  must  continue  to  develop 
and  implement  operation  and 
maintenance  programs  to  ensure  that 
any  failure,  such  as  a  loss  of  boiler  water 
level  control  or  a  loss  of  combustion  air 
control,  which  leads  to  emissions  in 
excess  of  the  emission  limits  in  the 
standards  is  solely  the  result  of  a 
sudden  and  unavoidable  occurrence 
and.  thus,  qualifies  as  a  malfunction. 
The  compliance  and  performance 
testing  provisions  included  in  the 
guidelines  (Subpart  Cb — Emission 
Guidelines  and  Compliance  Times  for 
Large  Municipal  Waste  Combustors 


( 
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That  are  Constructed  On  or  Before 
September  20.  1994)  reference  the 
corresponding  compliance  and 
performance  testing  provisions  included 
in  the  standards  (Subpart  Eb — Standards 
of  Performance  for  Large  Municipal 
Waste  Combustors  for  Which 
Construction  Is  Commenced  After 
September  20  1994  or  for  Which 
Modification  or  Reconstruction  Is 
Commenced  After  lune  19,  1996).  As  a 
result,  this  action  amending  the 
standards  has  the  effect  of  amending 
both  the  standards  and  the  guidelines. 

n.  Administrative  Requirements 

A  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may. 

(1)  Have  an  aimuaJ  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  )obs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  pnonties,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  determined  that  this  direct 
final  rule  does  not  qualify  as  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and, 
therefore,  is  not  subject  to  review  bv 
OMB 

B  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

This  direct  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulator^'  action  under 
Executive  Order  12866. 

C.  Executive  Order  13132.  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999).  requires  us  to  develop  an 


accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  we  consult  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Also,  we  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  direct  final  r\ile  does  not  have 
federalism  implications  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
direct  final  rule. 

D  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  us 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 


Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  direct  final  rule. 

E.  Executive  Order  13045.  Protection  of 
Children  From  En\ironmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997).  applies  to  any  rule  that; 
(1)  Is  determined  to  be  'economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
envirorunental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
plaiuied  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  we  considered. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  direct  final  rule  is  not 

subject  to  Executive  Order  1 3045 
because  it  is  based  on  technology 

performance  and  not  on  health  or  safety 

risks.  Also,  this  direct  final  rule  is  not 

'economically  significant." 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
generally  we  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  that  we 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objective  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
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than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulator}-  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  develop  a  small 
government  agency  plan  under  section 
203  of  the  UMRA.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulator}-, 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  this  direct 
final  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  vecir  Thus, 
this  direct  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

We  have  also  determined  that  this 
direct  final  rule  contains  no  regulator}- 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

G.  Regulatory  Flexibility  Act  IRFAj.  as 
Amended  by  the  Small  Business 
Regulator,-  Enforcement  Fairness  Act  of 
1996  ISBREFAj.  5  U.SC.  601  et  seq 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory-  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedures 
Act  or  any  other  statute  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  direct  final  rule  on  small  entities, 
small  entity  is  defined  as  (1)  A  small 
business  in  the  regulated  industry-  that 
has  a  gross  annual  revenue  less  than  $6 
million;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  direct  final  rule  on  small 
entities,  we  have  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantia] 


number  of  small  entities.  This  direct 
final  rule  will  not  impose  anv 
requirements  on  small  entities  because 
it  does  not  impose  any  additional 
regulator}-  requirements. 

H.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
approved  the  information  collection 
requirements  contained  in  the  standards 
and  guidehnes  for  large  municipal 
waste  combustors  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  ei  seq..  at  the  time  the  rules 
were  promulgated  on  December  19. 
1995. 

The  amendment  contained  in  this 
direct  final  rule  results  in  no  changes  to 
the  information  collection  requirements 
of  the  standards  or  guidelines  and  will 
have  no  impact  on  the  information 
collection  estimate  of  project  cost  and 
hour  burden  made  and  approved  bv 
OMB  during  the  development  of  the 
standards  and  guidelines.  Therefore,  the 
information  collection  requests  have  not 
been  revised. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  our  regulations  are  listed  in 
40  CFR  part  9  and  40  CFR  chapter  15. 

/  National  Technology-  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Uw  104- 
113,  §  12(d)  (15  U.S.C  272  note)  directs 
us  to  use  voluntar}-  consensus  standards 
in  our  regulator}-  activities  unless  to  do 
so  would  be  inconsistent  with 
apphcable  law-  or  otherwise  impractical 
Voluntar}'  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  samphng 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  voluntary- 
consensus  standards  bodies  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  direct  final  rule  amendment  does 
not  involve  technical  standards. 
Compliance  with  the  NTTAA  was 
addressed  in  the  preamble  of  the 
standards  of  performance  (60  FR  65382) 
and  emissions  guidelines  (60  FR  65387) 
promulgated  on  December  19,  1995. 

/  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
use.  801,  ef  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  We  will  submit  a 
report  containing  this  direct  final  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  direct  final  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  direct  final  rule  is  not  a  "major 
rule"  as  defined  bv  5  U  S  C  804(2). 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated  November  1.  2001. 
Christine  Todd  Whitman. 

.administrator 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I.  part  60  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  60— {AMENDED] 

1.  The  authorit}'  citation  for  part  60 
continues  to  read  as: 

Authority:  42  U.S  C  7401  et  seq. 

Subpart  Eb— [Amended] 

2.  Section  60  58b  is  amended  by 
re\'ising  paragraph  (a)(1)  introductor}- 
text  and  adding  paragraph  (a)(l)(iii)  to 
read  as  follows: 

§  60.58b    Compliance  and  performanc* 
tasting. 

(a)  *  *  * 

(1)  Except  as  provided  by  §  60.56b. 
the  standards  under  this  subpart  apply 
at  all  times  except  dunng  periods  of 
startup,  shutdown,  amd  malfunction. 
Duration  of  startup,  shutdown,  or 
malfunction  periods  are  limited  to  3 
hours  per  occurrence,  except  as 
provided  in  paragraph  (a)(l)(iii)  of  this 
section 
•         •         •         •         ♦ 

(iii)  For  the  purpose  of  compliance 
with  the  carbon  monoxide  emission 
limits  in  §  60.53b(a),  if  a  loss  of  boiler 
water  level  control  (e.g  .  boiler 
waterwall  tube  failure)  or  a  loss  of 
combustion  air  control  (eg.,  loss  of 
combustion  air  fan,  induced  draft  fan. 
combustion  grate  bar  failure)  is 
determined  to  be  a  malfunction,  the 


! 
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duration  of  the  malfunction  period  is 
limited  to  15  hours  per  occurrence. 

***** 

!KRD(K    ()1-2H()H4  Filed  11-1,5-01;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-7100-9] 
RIN  2060-AJ52 

Standards  of  Performance  for  Large 
Municipal  Waste  Combustors  for 
Which  Construction  Is  Commenced 
After  Septemt>er  20, 1994  or  for  Which 
Modification  or  Reconstruction  is 
Commenced  After  June  19, 1996  and 
Emissions  Guidelines  and  Compliance 
Times  for  Large  Municipal  Waste 
Combustors  That  Are  Constructed  on 
or  Before  September  20, 1994 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendment, 

SUMMARY:  We  are  proposing  to  amend 
the  standards  of  performance  for  large 
municipal  waste  combustors  (NWC)  by 
extending  the  time  during  which  such 
units  will  be  excused  from  compliance 
with  the  emission  limits  for  carbon 
monoxide  due  to  certain  types  of 
malfunctions.  Since  the  compliance  and 
performance  testing  provisions  in  the 
emissions  guidelines  for  large  \f\VC 
reference  the  compliance  and 
performance  testing  provisions  in  the 
standards  of  performance,  this 
amendment  to  the  standards  has  the 
effect  of  amending  both  the  standards 
and  the  guidelines. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  making 
this  amendment  in  a  direct  final  rule, 
without  prior  proposal,  because  we 
view  this  revision  as  noncontroversial. 
and  we  anticipate  no  significant  adverse 
comments.  We  have  explained  our 
reasons  for  this  amendment  in  the 
preamble  to  the  direct  final  rule. 

If  we  receive  no  significant  adverse 
comments,  we  will  take  no  further 
action  on  this  proposed  rule.  If  an 
adverse  comment  applies  to  an 
amendment,  paragraph,  or  section  of 
this  proposed  rule,  and  that  provision 
may  be  addressed  separately  from  the 
remainder  of  this  proposed  rule,  we  will 
withdraw  only  those  provisions  on 
which  we  received  adverse  comments. 
We  will  publish  a  timely  withdrawal  in 
the  Federal  Register  indicating  which 
provisions  will  become  effective  and 
which  provisions  are  being  withdrawn. 
DATES:  Comments.  Submit  comments  on 
or  before  December  17.  2001 

Public  Hearing.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 


bv  December  6,  2001.  we  will  hold  a 
public  hearing  on  December  17,  2001 
Persons  interested  in  attending  the 
hearing  should  call  Mrs.  Kelly  Hayes  at 
(919)  541-5578  to  verify'  that  a  hearing 
will  be  held 

ADDRESSES:  Comments.  By  US  Postal 
Ser\-ice,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-90-45. 
US  EPA,  1200  Pennsylvania  Avenue. 
NW,  Washington.  DC  20460,  In  person 
or  bv  courier,  deliver  comments  (m 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-90-^5.  U.S.  EPA.  401  M  Street.  SW. 
Washington.  DC  20460  We  request  that 
a  separate  copy  of  each  public  comment 
be  sent  to  the  contact  person  listed 
below 

Public  Hearing.  If  a  public  hearing  is 
held.  It  will  be  held  at  10:00  a.m.  in  our 
Office  of  Administration  Auditorium, 

Research  Triangle  Park.  .North  Carolina, 

or  at  an  alternate  site  nearby 

Docket  Docket  No  A-90-45  contains 

supporting  information  used  in 

developing  the  standards  and 

guidelines.  The  docket  is  located  at  the 

bs  EPA,  401  M  Street,  SW. 

Washington.  DC  20460  in  room  M-1500. 

Waterside  Mall  aground  floor),  and  may 

be  inspected  from  8:30  a.m  to  5:30  p  m  . 

Monday  through  Friday,  excluding  legal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Fred  Porter.  Combustion  Group. 

Emission  Standards  Division  (MD-13]. 

US   EPA.  Research  Triangle  Park.  North 

Carolina  27711:  telephone  number  (919) 

541-5251;  facsimile  number  (919)  541- 

5450;  electronic  mail  address:  porter 

fred@epa.gov 

SUPPLEMENTARY  INFORMATK)N: 

Comments  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to 
a-and-r-docket^epa.gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect's  version  5  1.  6,1  or  Corel  8 
file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  A-90— 45  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
propriety  information  for  consideration 
must  clearly  distinguish  such 


information  from  other  comments  and 
clearlv  label  it  as  CBI   Send  submissions 
containing  such  prupnety  information 
directly  to  the  following  address,  and 
not  to  the  public  docket,  to  ensure  that 
propriety  information  is  not 
inadvertently  placed  m  the  docket 
Attention;  Mr.  Fred  Porter,  c  o  OAQPS 
Document  Control  Officer,  US  EPA. 
411  W  Chapel  Hill  Street.  Room  740, 
Durham  NC  27701   We  will  disclose 
information  identified  as  CBI  only  tn  \h^' 
extent  allowed  by  the  procedures  >et 
forth  in  40  CFR  part  2   If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received,  the 
information  mav  be  made  available  to 
the  public  without  further  notice  to  the 
commenter. 

Docket  The  docket  is  an  organized 
and  complete  file  of  informatif>n 
compiled  in  the  development  of  thl^ 
proposed  rule  The  docket  is  a  dvnamii 
file  because  material  is  added 
throughout  the  rulemaking  process  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identih  and  locate 
documents  so  that  they  c  an  effectively 
participate  in  the  rulemaking  process. 
•Mong  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  docket  contains  the 
record  in  the  case  of  ludicial  review. 
The  docket  number  for  this  proposed 
rule  is  A-90— 45.  which  contains 
supporting  information  used  in 
developing  the  standards  and 
guidelines  An  index  for  each  docket,  as 
well  as  individual  items  contained 
within  the  dockets,  mav  be  obtained  b\ 
calling  (202)260-7548  or  (202)260- 
7549,  A  reasonable  fee  may  be  charged 
for  copying  docket  materials  Docket 
indexes  are  also  available  by  facsimile. 
as  descrit>ed  on  the  Office  of  .\!r  and 
Radiation.  Docket  and  Information 
Center  Website  at  /i»p;'  w-H-wepo  gov 
airprogm 'oar/ docket,  iaxhst  html 

World  Wide  Web  In  addition  to  being 
available  in  the  docket,  an  electronic 
copy  of  this  action  will  be  posted  on  the 
Technology  Transfer  Network's  (TTNi 
policy  and  guidance  information  page 
http:/'\\-wvi'/epa/gov'tin'caaa  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919i  541-5384 

Regulated  Entitle'^  The  regulated 
categories  and  entities  that  potentially 
will  be  affected  by  this  amendment 
include  the  followine. 
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Category 


Industry     Federal    government     and    State/ 
local/tnlDal  governments 


NAICS 
codes 


562213 
92411 


SiC  codes 


4953 

9511 


Regulated  entities 


Solid  waste  combustors  or  incinerators  at  waste-to-energy  facilities 
ttiat  generate  electncity  or  steam  from  the  combustion  of  garbage 
(typically  municipal  waste),  and  solid  waste  combustors  or  incin- 
erators at  facilities  that  combust  garbage  (typically  municipal 
waste)  and  do  not  recover  energy  from  the  waste 


Thi?<  tdble  IS  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  he 
regulated  bv  this  action  This  table  Hsts 
the  tvpes  of  entities  that  we  are  novs 
aware  could  potentiallv  be  regulated  by 
thi>  dc:tion   Other  tv[)es  of  entities  not 
listed  in  the  table  (  ould  also  he 
regulated  To  determine  whether  your 
fa(  ilitv  .  (,ompdnv    business 
organization,  etc.  is  regulated  bv  this 
ai  tion,  vou  should  carefullv  examine 
the  applicabilitv  criteria  in  i^*?  fit)  ,5()!. 
and  60  .■?2b  of  40  f:FR  pan  60,  subpart 
C^b  and  Fb   If  vou  have  questions 
regarding  the  apphcdbilitv  of  this  actmr] 
to  a  particular  entitv,  consult  the  per-nj-, 
listed  in  the  pre(  eding  FOR  FURTHER 
INFORMATION  CONTACT  section 

What  Are  the  Administrative 
Requirements  for  This  Action? 

For  a  complete  discussion  of  all  uf  the 
administrative  requirements  applicable 
to  this  action,  se*-  the  direct  final  rule  in 
the  Rules  and  Regulations  section  of  this 
FederaJ  Register 


Regulatory  Flexibility  Act  fRFAl.  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
? 996  (SBREFAl  5  V.S.C.  601  et  seq 

I  he  RFA  generally  requires  an  agenc> 
to  prepare  a  regulator\^  flexibility 
analysis  of  anv  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedures 
Act  or  any  other  statute  unless  the 
agency  certifies  that  th-  rule  wiii  not 
have  a  signifi(  -in'  ft  '.-m.ari;   imfi.K  t  on 
a  substantial  nujnher  n.f  snidil  entities. 
Small  entities  include  small  businesses. 
small  organizations,  and  small 
tiov.'rnmental  jurisdictions 

For  purposes  of  assessing  the  impacts 
of  this  proposed  rule  on  small  entities, 
small  entity  is  defined  as  (1)  .^  small 
business  in  the  regulated  industri,-  that 
has  a  gross  annual  revenue  less  than  S6 
million;  (2)  a  small  governmentdi 
lurisdiction  that  is  a  government  of  a 
city  <  ounty  town,  school  district  or 
special  district  with  a  population  of  less 
than  ,50,000;  or  (3)  a  small  organization 
that  IS  any  not-for-profit  enterprise  that 


is  independently  owned  and  operated 
and  is  not  dominant  in  its  field 

After  considering  the  economic 
impacts  of  this  proposed  rule  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
This  proposed  rule  will  not  impose  any 
requirements  on  small  entities  because 
It  does  not  impose  any  additional 
regulatory  requirements. 

For  additional  information,  see  the 
direct  final  rule  published  in  the  Rules 
and  Regulations  section  of  this  Federal 
Register  publication 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Dated   November  ],  2001, 
Christine  Todd  Whitman. 
Administrator 
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Military  Order  of  November  13.  2001 — 
Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
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Militan'  Order  of  November  13.  2001 

Detention.   Treatment,   and   Trial   of  Certain   Non-Citizens   in 
the  War  Against  Terrorism 


Bv  the  authority  vested  in  me  as  President  ana  as  Commanaer  in  C^hief 
of  the  Armed  Forces  of  the  I'nited  States  by  the  Constitution  and  the 
laws  of  the  Ignited  States  of  America,  including  the  Authorization  for  I'se 
of  Military-  Force  loint  Resolution  (Public  Law  107-40,  115  Stat  224)  and 
sections  821  and  836  of  title  10.  United  States  Coae.  it  ;s  herebv  ordered 
as  follows: 

Section  1.  Findings 

(a)  International  terrorists,  including  members  of  al  Qaida,  have  carried 
out  attacks  on  United  States  diplomatic  and  military  personnel  and  facilities 
abroad  and  on  citizens  and  property  within  the  t'nited  States  on  a  scale 
that  has  created  a  state  of  armed  conflict  that  requires  the  use  of  the  United 
States  Armed  Forces. 

fb]  In  light  of  grave  acts  of  terrorism  and  threats  of  terrorism,  including 
the  terrorist  attacks  on  September  11.  2001,  on  the  headquarters  of  the 
United  States  Department  of  Defense  m  the  national  capital  region,  on  the 
World  Trade  Center  in  New  York,  and  on  civilian  aircraft  such  as  m  Pennsyl- 
vania, 1  proclaimed  a  national  emergency  on  September  14,  2001  (Proc 
~463,  Declaration  of  National  Emergencv  bv  Reason  of  Certain  Terrorist 
Attacks) 

(c)  Individuals  acting  alone  and  in  concert  involved  in  international  ter- 
rorism possess  both  the  capability  and  the  intention  to  undertake  further 
terrorist  attacks  against  the  United  States  that,  if  not  detected  and  prevented, 
will  cause  mass  deaths,  mass  injuries,  and  massive  destruction  of  property 
and  mav  place  at  risk  the  continuity  of  the  operations  of  the  United  States 
Government. 

(d)  The  abilitv  of  the  United  States  to  protect  the  United  States  and 
Its  citizens,  and  to  help  its  allies  and  other  cooperating  nations  protect 
their  nations  and  their  citizens,  from  such  hirther  terrorist  attacks  depends 
in  significant  part  upon  using  the  United  States  Armed  Forces  to  identify 
terrorists  and  those  who  support  them,  to  disrupt  their  activities,  and  to 
eliminate  their  ability  to  conduct  or  support  such  attacks 

(e)  To  protect  the  United  States  and  its  citizens,  ana  for  the  effective 
conduct  of  military  operations  and  prevention  of  terrorist  attacks,  it  is  nec- 
essary for  individuals  subject  to  this  order  pursuant  to  section  2  hereof 
to  be  detained,  and,  when  tried,  to  be  tried  for  violations  of  the  laws 
of  war  and  other  applicable  laws  by  military  tribunals. 

(fl  Given  the  danger  to  the  safety  of  the  United  States  and  the  nature 
of  international  terrorism,  and  to  the  extent  provided  b\  and  under  this 
order,  I  find  consistent  with  section  836  of  title  10,  United  States  Code. 
that  It  is  not  practicable  to  apply  in  military  commissions  under  this  order 
the  principles  of  law  and  the  'rules  of  evidence  generalh  recognized  m 
the  trial  of  criminal  cases  in  the  United  States  district  courts 

(g)  Having  fullv  considered  the  magnitude  of  the  potential  deaths,  iniunes, 
and  property  destruction  that  would  result  from  potential  acts  of  terrorism. 
against  the  United  States,  and  the  probability  that  such  art,-  will  occur, 
I  have  determined  that  an  extraordinary  emergencv  exists  for  national  defense 
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purposes,  that  this  emergency  constitutes  an  urgent  and  compelling  govern- 
ment  interest,  and   that  issuance  of  this  order  is  necessary  to  meet  the 
emergency.   | 
Sec.  2.  Definition  and  Policy. 

(a)  The  term  "individual  subject  to  this  order"  shall  mean  any  individual 
who  is  not  a  United  States  citizen  with  respect  to  whom  I  determine  from 
time  to  time  in  viTiting  that; 

(1)  there  is  reason  to  believe  that  such  individual,  at  the  relevant  times, 
(i]  is  or  was  a  member  of  the  organization  known  as  al  Qaida; 

(ii)  has  engaged  in,  aided  or  abetted,  or  conspired  to  commit   acts 
of  international   terrorism,   or   acts   in   preparation  therefor,   that   have 
caused,  threaten  to  cause,  or  have  as  their  aim  to  cause,  injury  to  or  ad- 
verse effects  on  the  United  States,  its  citizens,  national  security,  foreign 
policy,  or  economy;  or  jo 

(iii)  has  knowingly  harbored  one  or  more  individuals  described  in 
subparagraphs  (i)  or  (ii)  of  subsection  2(a)(1)  of  this  order;  and 

(2)  It  is  in  the  interest  of  the  United  States  that  such  individual  be 
subject  to  this  order. 

(b)  It  is  the  policy  of  the  United  States  that  the  Secretary  of  Defense 
shall  take  all  necessary  measures  to  ensure  that  any  individual  subject 
to  this  order  is  detained  in  accordance  with  section  3,  and,  if  the  individual 
IS  to  be  tried,  that  such  individual  is  tried  only  in  accordance  with  section 
4 

(c)  It  is  hirther  the  policy  of  the  United  States  that  any  individual  subject 
to  this  order  who  is  not  already  under  the  control  of  the  Secretary  of 
Defense  but  who  is  under  the  control  of  any  other  officer  or  agent  of 
the  United  States  or  any  State  shall,  upon  delivery  of  a  copy  of  such 
written  determination  to  such  officer  or  agent,  forthwith  be  placed  under 
the  control  of  the  Secretary  of  Defense. 

Sec.   3.   Detention  Authority  of  the  Secretary  of  Defense.   Any  individual 
subject  to  this  order  shall  be  — 

(a)  detained  at  an  appropriate  location  designated  by  the  Secretary  of 
Defense  outside  or  within  the  United  States; 

(b)  treated  humanelv.  without  any  adverse  distinction  based  on  race  color 

religion,  gender,  birth,  wealth,  or  any  similar  criteria; 

(c)  afforded  adequate  food,  drinking  water,  shelter,  clothing,  and  medical 
treatment;       ' 


(d)  allowed  the  free  exercise  of  religion  consistent  with  the  requirements 
of  such  detention;  and 

(e)  detained  in  accordance  with  such  other  conditions  as  the  Secretary 
oJ  Defense  may  prescribe  ^ 

Sec.  4    4uf/7onXv  o/fhe  Secretary  of  Defense  Regarding  Trials  of  Individuals 
Subject  to  this  Order 

(a)  Anv  individual  subject  to  this  order  shall,  when  tried,  be  tried  by 
military  commission  for  any  and  ail  offenses  triable  by  military  commission 
that  such  individual  is  alleged  to  have  committed,  and  may"  be  punished 
in  accordance  with  the  penalties  provided  under  applicable  law.  including 
lite  imprisonment  or  death  * 

(b)  As   a    rnilitarv   function   and    in   light   of  the   findings   in   section    1 
including  subsection  (f)  thereof,  the  Secretary  of  Defense  shall  issue  such 
orders   and    regulations,    including   orders   for   the   appointment   of  one   or 
more  military  commissions,  as  may  be  necessary  to  carry  out  subsection 
(aj  or  this  section. 

(c)  Orders   and    regulations    issued    under  subsection   (b)   of  this   section 
shall  include,  but  not  be  limited  to.  rules  for  the  conduct  of  the  proceedings 
ol  nuhtary  commissions,  including  pretrial,  trial,  and  post-trial  procedures 
niodes  ot  proof,  issuance  of  process,  and  qualifications  of  attorneys,  which 

snail  at  a  minimum  provide  for — 
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(1)  military  commissions  to  sit  at  any  time  and  any  place,  consistent 
with  such  guidance  regarding  time  and  place  as  the  Secretary  of  Defense 
may  provide; 

(2)  a  full  and  fair  trial,  with  the  m.ilitan,-  commission  sitting  as  the 
triers  of  both  fact  and  law; 

(3)  admission  of  such  evidence  as  would,  in  the  opinion  of  the  presiding 
officer  of  the  military  commission  (or  instead,  if  anv  other  member  of 
the  commission  so  requests  at  the  time  the  presiding  officer  renders  that 
opinion,  the  opinion  of  the  commission  rendered  at  that  time  b\  a  maiority 
of  the  commission),  have  probative  value  to  a  reasonable  person, 

(4)  in  a  manner  consistent  with  the  protection  of  information  classified 
or  classifiable  under  Executive  Order  12958  of  .\pnl  17.  1995,  as  amended. 
or  any  successor  Executive  Order,  protected  by  statute  or  rule  from  unau- 
thorized disclosure,  or  otherwise  protected  by  law.  [A]  the  handling  of. 
admission  into  evidence  of,  and  access  to  materials  and  information,  and 
(B)  the  conduct,  closure  of,  and  access  to  proceedings; 

(5)  conduct  of  the  prosecution  by  one  or  more  attorne\s  designated 
by  the  Secretary  of  Defense  and  conduct  of  the  defense  bv  attorneys 
for  the  mdividual  subject  to  this  order. 

(6)  conviction  only  upon  the  concurrence  of  two-thirds  of  the  members 
of  the  commission  present  at  the  time  of  the  vote,  a  maiorit\  heme  present, 

(7)  sentencing  only  upon  the  concurrence  of  two-thirds  of  the  members 
of  the  commission  present  at  the  time  of  the  vote,  a  maior;tv  being  present, 
and 

(8)  submission  of  the  record  of  the  trial,  including  any  conviction  or 
sentence,  for  review  and  final  decision  by  me  or  bv  the  Secretary  of 
Defense  if  so  designated  by  me  for  that  purpose 

Sec.   5.   Obligation   of  Other  Agencies  to  Assist  the  Secretary  of  Defense 

Departments,  agencies,  entities,  and  officers  of  the  United  States  shall,  to 
the  maximum  extent  permitted  by  law.  provide  to  the  Secretary  of  Defense 
such  assistance  as  he  may  request  to  implement  this  order. 

Sec.  6.  Additional  Authorities  of  the  Secretary  of  Defense 

(a)  As  a  military  function  and  in  light  of  the  findings  in  section  1.  the 
Secretary  of  Defense  shall  issue  such  orders  and  regulations  as  may  be 
necessary  to  carry  out  any  of  the  provisions  of  this  order 

(b)  The  Secretary  of  Defense  may  perform  any  of  his  functions  or  duties, 
and  may  exercise  any  of  the  powers  provided  to  him  under  this  order 
(other  than  under  section  4(c)(8)  hereof)  in  accordance  with  section  113(d) 
of  title  10.  United  States  Code. 

Sec.  7.  Relationship  to  Other  Law  and  Forums. 

(a)  Nothing  in  this  order  shall  be  construed  to — 

(1)  authorize  the  disclosure  of  state  secrets  to  any  person  not  otherwise 
authorized  to  have  access  to  them; 

(2)  limit  the  authority  of  the  President  as  Commander  m  Chief  of  the 
Armed  Forces  or  the  power  of  the  President  to  grant  reprieves  and  pardons; 
or 

(3)  limit  the  lawful  authority  of  the  Secretary  of  Defense,  any  military 
commander,  or  any  other  officer  or  agent  of  the  United  States  or  of 
any  State  to  detain  or  try  any  person  who  is  not  an  individual  subject 
to  this  order 

(b)  With  respect  to  any  individual  subject  to  this  order— 

(1)  military-  tribunals  shall  have  exclusive  jurisdiction  with  respect  to 
offenses  by  the  individual;  and 

(2)  the  individual  shall  not  be  privileged  to  seek  anv  remedy  or  maintain 
any  proceeding,   directly  or  indirectly,   or  to  have   anv  such   remed\    or 
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proceeding   sought   on   the   individual's  behalf,   in   (i)   any   court   of  the 
United  States,  or  any  State  thereof,  (ii)  any  court  of  any  foreign  nation 
or  {iiij  any  international  tribunal. 

(c]  This  order  is  not  intended  to  and  does  not  create  any  right,  benefit 
or  privilege,  substantive  or  procedural,  enforceable  at  law  or  equity  by 
any  party,  against  the  United  States,  its  departments,  agencies,  or  other 
entities,  its  officers  or  employees,  or  any  other  person. 

(d)  For  purposes  of  this  order,  the  term  "State"  includes  any  State   district 
territon,-,  or  possession  of  the  United  States. 

le)  1  reserve  the  authority  to  direct  the  Secretary  of  Defense,  at  any  time 
hereafter,  to  transfer  to  a  governmental  authority  control  of  any  individual 
subiect  to  this  order  Nothing  in  this  order  shall  be  construed  to  limit 
the  authority  of  any  such  governmental  authority  to  prosecute  any  individual 
tor  whom  control  is  transferred. 
Sec.  8.  Publication. 

This  order  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
November  13,  2001. 
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56759 
57371 


57381 
55876 
56383 


33  CFR 

84 55086 

100 .  .    ,56035 

117 5620:'  56991  57384 

151 55566 

^55 .55566 

157 55566 

158 55566 


165     55575  56035,  56208, 

56210  56212  56214,  56216 

57385 

183  55086 

Proposed  Rules: 

'^5       56627 

36  CFR 

242     55092   56610 

38  CFR 

3  56613   56614 

Proposed  Rules: 

4 55614 


39  CFR 

111  

501... 

960    


.56432   56435 


56993 
55096 
,55577 


40  CFR 

52  55097 

55105  55880, 

56222  56223 

56454  56465 

56944  57160 

57223  57230. 

57261  57387 

60 


55099 
56218 
56447 
56904 
57196 
57247 
57389, 
57395 


63 

70 

71 

55577 
55112 

55844 
55883 

80 

81 

82 

180 55585 

271 

300     55890 

Proposed  Rules 

3  

56225 

55115 
56484 

50 

51 

52 

57407 

60 

63 

,55143 
57408 

55144 
57692 
56629 
56629 

70 

^'^■\A.A 

80 

82 

89 

90 

91 

94 

123 

142 

145 

147 

56496 

162 

233 

257 

258 

271 

56629 

281 

300 

55907 

403 

501 

745 

763 

1048 

1051 

1065   

1068  

55102. 
56220 
56449 
56931 
57219. 
57252. 
57391, 
,  57666 
57824 
57668 
56996 
55883 
55885 
56476 
57512 
56233. 
57671 
57679 
57685. 
57686 

56629 
57268 
56629 
56496 
57693 
57829 
57696 
56629 
55905 
55145 
55617 
55617 
55617 
55617 
56629 
56629 
56629 
56503 
56629 
56629 
56629 
56629 
57697 
56629 
56507 
56629 
56629 
56629 
56629 
55617 
55617 
55617 
55617 


41  CFR 

61-250  56761 

101-3 55593 

102-84 55593 

42  CFR 

405  55246 

410  55246 

411   55246 

414  55246 

415  55246 

416   56762 

419 55850  55857 

482 56762 

485         56762 

Proposed  Rules: 

100  55908 

43  CFR 

3160  56616 

44  CFR 

2  57342 

9 57342 

10 57342 

65 56769,  56773 

204 57342 

206 57342 

Proposed  Rules: 

67  56785,  56788 

45  CFR 

46 56775 

Ch  V  56383 

Proposed  Rules: 

2553  : 56793 

46  CFR 

25 55086 

172 55566 

221  55595 

47  CFR 

73 55596.  55597  55598. 

55892.  55893  56038  56486 
56616  56617 
Proposed  Rules: 

2  56048  57408 

15 56793 

20  55618 

73  56507,  56629,  56630. 

56794 

48  CFR 

Chapter  2 55121 

204 55121 

207 55121 

212 55121 

213 55123  56902 

252 55121 

253 55121 

Proposed  Rules: 

32  57294 

52 57294 

203 55157 

1827   57028 

1835 57028 

1852 57028 

49  CFR 

1  55598 

1201 56245 

PropoMd  Rules: 

571 55623 
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575 

50  CFR 


,56048 


20... 
100.. 
300. 


56780 

,55092    56610 

56038 


600, 
622. 

635 

648 

660 


55599 

5:'396 

5739? 

55599   56039   56040 

56041    56781    57398 

55599   5^687 


679  55123   55128 

Proposed  Rules 

17  56265   56508   5^526 

5^560 
20  56266 


21 56266 

2^6  55909 

622 5591C 

635 5"409 

648  56052 


IV 


REMINDERS 

The  Items  in  this  list  were 
editonalty  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  16, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodrties; 
Linear  alkyl  C  12-16 

propxyamine  ethoxylate, 

published  11-16-01 
Supertund  program 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  pnonties  list 
update,  published  11- 
16-01 

National  pnonties  list 
update,  published  11- 
16-01 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Indiana   putjiished  11-16-01 
North  Dakota   published  ii- 
16-01 

Pennsylvania   published  11- 
16-01 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports   and  exports 
of  listed  chemicals 
Red  phosphorous   white 
phosphorus   and 
hypophosphorous  acid 
and  Its  salts   published 
10-17-01 

NUCLEAR  REGULATORY 
COMMISSION 

Operator  license  eligibility  and 
use  of  simulation  facilities  in 
operator  licensing  published 
10-17-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations 

Louisiana   published  10-17- 

01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain(vorthiness  directives 
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Pratt  &  Whitney:  pubhshed 
10-12-01 

RULES  GOING  INTO 
EFFECT  NOVEMBER  17, 
2001 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations 

Massachusetts,  published  9- 
13-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Lamb  promotion,  research, 
and  information  order, 
comments  due  by  11-20-01; 
published  9-21-01  [FR  01- 
23647] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Sea  turtle  conservation — 
California/Oregon  drift 
gillnet  fishery 
leatherback  sea  turtles: 
incidental  take  level, 
comments  due  by  1 1  - 
23-01,  published  8-24- 
01  [FR  01-21512) 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Sea  turtle  conservatior 
requirements 

Correction:  comments  due 
by  11-19-01    published 
10-19-01   [FR  01-26455] 
Environmental  statements, 
availability   etc 

Northestern  United  States 
fishenes — 

Monkfish    Atlantic  hernng, 
and  Atlantic  salmon 
environmental  impact 
statements   comments 
due  by  11-21-01 
published  9-25-01  [FR 
01-23796] 
Fishery  conservation  and 
management 

Northeastern  United  Slates 
fishenes — 

Atlantic  mackerel,  squid, 
and  buttertish 
comments  due  by  11- 
23-01    published  10-23- 
01  [FR  01-26688] 


Atlantic  surfclams,  ocean 
quahogs,  and  Maine 
mahogany  ocean 
quahogs,  comments 
due  by  11-23-01: 
published  10-24-01  [FR 
01-26791] 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Italy:  tax  exemptions 
comments  due  by  11-20- 
01:  published  9-21-01  [FR 
01-23689] 
Profit  policy  changes: 
comments  due  by  11-20- 
01:  published  9-21-01  [FR 
01-23690] 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation 
Consumer  products  and 
commercial  and  industrial 
equipment,  energy 
conservation  program: 
meeting   comments  due 
by  11-20-01.  published 
10-23-01  [FR  01-26672] 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act 

ln|erstate  natural  gas 
pipelines — 

Business  practice 
standards   comments 
due  by  11-19-01, 
published  10-19-01  [FR 
01-26328] 
Practice  and  procedure 
Natural  gas  pipelines  and 

transmitting  public  utilities 

(transmission  providers); 

standards  of  conduct. 

comments  due  by  11-19- 

01    published  10-5-01  [FR 

01-24667] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants   hazardous: 
national  emission  standards 
Hydrochlonc  acid  production 
facilities   comments  due 
by  11-19-01    published  9- 
18-01  [FR  01-23083] 
Air  pollution  control 
State  operating  permits 
programs— 

Anzona,  comments  due 
by  11-19-01,  published 
10-18-01  (FR  01-26264] 
California   comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26410] 
California,  comments  due 
by  11-19-01,  published 
10-19-01  [FR  01-26409] 
California:  comments  due 
by  11-19-01    published 
10-19-01  (FR  01-26408) 


Calitomia:  comments  due 
by  11-19-01:  published 
10-19-01   [FR  01-26407] 

Califomia,  comments  due 
by  11-19-01.  published 
10-19-01  [FR  01-26420] 

California:  comments  due 
by  11-19-01:  published 
10-19-01  [FR  01-26419] 

Calitornia.  comments  due 
by  11-19-01:  published 
10-19-01  [FR  01-26418] 

Califomia,  comments  due 
by  11-19-01  published 
10-19-01   [FR  01-26417) 

Califomia;  comments  due 
by  11-19-01:  published 
10-19-01  [FR  01-26416] 

Califomia.  comments  due 
by  11-19-01,  published 
10-19-01   (FR  01-26421] 

Califomia,  comments  due 
by  11-21-01.  published 
10-22-01  [FR  01-26529] 

Illinois:  comments  due  by 
11-21-01,  published  10- 
22-01   [FR  01-26677] 

Maine,  comments  due  by 
11-19-01.  published  10- 
18-01  [FR  01-26100] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Maine,  comments  due  by 
11-19-01.  published  10- 
18-01  (FR  01-26099] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 

programs — 

Michigan,  comments  due 
by  11-21-01.  published 
10-30-01  [FR  01-27259] 

Minnesota:  comments  due 
by  11-21-01,  published 
10-30-01  [FR  01-27258] 

Wisconsin:  comments  due 
by  11-21-01:  published 
10-30-01  [FR  01-27257) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzations 
Indiana,  comments  due  by 
11-23-01.  published  10- 
24-01  [FR  01-26682] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations 
Indiana,  comments  due  by 
11-23-01:  published  10- 
24-01  [FR  01-26683] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste 
Solid  waste  disposal 
facilities  and  municipal 
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solid  waste  landfills: 
residential  lead-based 
paint  waste  disposal, 
comments  due  by  11-23- 
01    published  10-23-01 
[FR  01-26094] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste 
Solid  waste  disposal 
facilities  and  municipal 
solid  waste  landfills, 
residential  lead-based 
paint  waste  disposal: 
comments  due  by  1 1  -23- 
01:  published  10-23-01 
[FR  01-26095] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides,  tolerances  in  food, 
animai  feeds,  and  raw 
agncultural  commodities 
Bispynbac-sodium. 
comments  due  by  11-19- 
01.  published  9-18-01  [FR 
01  -23227] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system 
Electronic  commerce  and 
disclosure  to 
shareholders,  comments 
due  by  11-21-01; 
published  10-22-01  [FR 
01-26305] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations   table  of 
assignments 
Oklahoma  and  Texas: 
comments  due  by  11-19- 
01    published  10-17-01 
[FR  01-26060] 
Texas,  comnnents  due  by 
11-19-01,  published  10- 
16-01  [FR  01-25915] 
Vanous  States   comrnents 
due  by  11-19-01. 
published  10-16-01  [FR 
01-25916] 
GOVERNMENT  ETHICS 
OFFICE 

Testimony  by  agerxry 
employees  and  production 
of  official  records  m  legal 
proceedings,  comments  due 
by  11-23-01,  published  9- 
24-01  [FR  01-23771] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption 
Food  labeling — 
Plant  sterol'steroi  esters 
and  coronary  heart 
disease,  comments  due 
by  11-19-01,  published 
10-5-01  [FR  01-25106] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Law  and  order  on  Indian 
reservations: 


Shoshone  Indian  Tribe  of 
Fallon  ResePi/afion  and 
Colony.  NV    Court  of 
Indian  Offenses 
establishment    comments 
due  by  li-19-Oi 
published  9-18-01  [FR  01- 
23198] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Alabama,  comments  due  by 
11-19-01,  published  10- 
18-01  [FR  01-26269] 
West  Virginia,  comments 
due  by  11-23-01 
published  10-24-01  [FR 
01-26770] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Custody  procedures: 
comments  due  by  11-19-01 
published  9-20-01  [FR  01- 
23545] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes 
B-1  nonimmigrant  visitors  for 
business,  building  and 
consfnjction  work 
definition    comments  due 
by  11-19-01    published  9- 
19-01  [FR  01-23327] 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities   domestic  licensing 
Power  reactor  site  or  facility: 
partial  release  for 
unrestricted  use  twtore 
NRC  approval  of  license 
termination  plan 
comments  due  by  1 1  •  1 9- 
01    published  9-4-01  [FR 
01-22139] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 
Decimal  trading  in 
subpenmes  effects 
comments  due  by  1 1  -23- 
01    published  10-1-01  [FR 
01-24470] 

SMALL  BUSINESS 

ADMINISTRATION 

Disaster  loan  program 
Eligible  small  business 
concerns  affected  by 
World  Trade  Center  and 
Pentagon  disasters 
comments  due  by  11-21- 
01    published  10-22-01 
[FR  01-26565] 

STATE  DEPARTMENT 

Visas,  nonimmigrant 
docunientation 


Construction  work  and  B 
nonimmigrant  visa 
classification    comments 
due  by  11-19-OV 
published  9-19-01  (FR  01- 
23488] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Boating  safety 
Accidents  involving 
,    recreational  vessels 

refxjrts,  property  dan^ge 

threshold  raised 

comments  due  by  1 1  -23- 

01,  published  10-24-01 

[FR  01-26814] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Bell    comments  due  by  11- 
20-01,  published  9-21-01 
[FR  01-23415] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 

Bell,  comments  due  by  11- 

20-01    published  9-21-01 

[FR  01-23416] 
Boeing   comments  due  by 

11-20-01    published  9-21- 

01   [FR  01-23418; 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Enstrom  Helicopter  Corp 
comments  due  by  1 1  •  1 9- 
01    published  9-18-01  [FR 
01-23250] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
General  Eiectnc  Co 
comments  due  by  11-23- 
01    published  9-24-01  [FR 

01-233231 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas 
comments  due  by  11-19- 
01    published  i0-5-0i  [FR 
01-25057] 

Airworthiness  Directives: 
McDonnell  Douglas, 
comments  due  by  11-19- 
01    published  10-5-01  [FR 
01-25058] 

Airworthiness  directives 


McDonnell  Douglas 
comments  due  by  ii-i9- 
01    published  '0-5-01  rpR 
01-25065] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ai'v^o'lhiness  standaros 
Special  condiiions— 
Boeing,  comments  Que  by 
11-23-01    published  10- 
9-01   IFR  01-25293] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  stanaards 
Special  conditions— 
Hartzel'  Propeller   mc 
Mode^  HC-E5A-2E8991 
constant  speed 
propeller   comments 
due  Dy  11-19-01 
published  10-3-0^    FR 
01-24429] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineenng  and  Iraftic 
operations 

Highway  design  standards 
comments  due  by  11-19- 
01    published  9-18-01  [FR 
01-23260] 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure 
A'brtration    vanous  matters 
'eiating  to  use  as 
effective  means  of 
resolving  disputes  subject 
to  Board  s  jjnsdiction, 
comments  due  by  ii-23- 
01    published  9-24-01  [FR 
01  ■23769' 
TREASURY  DEPARTMENT 
Interrial  Revenue  Service 
Income  taxes 
Testamentary  trusts 
qualified  subchapter  S 
trust  election    comments 
due  by  n -23-01, 
published  8-24-01  [FR  01- 
21353] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudicaiion    pensions 
compensation   dependency, 
etc 

Benefits  rerKjjncement: 
comments  due  by  1 1  -23- 
01    published  9-24-01  [FR 
01-23801] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 


VI 


sessK)n  of  Congress  which 
have  becofne  Federal  laws   It 
may  be  used  in  confurKtion 
with  "PLUS"  (PuWtc  Laws 
Update  Service)  on  202-523- 
6641    Thts  list  IS  also 
available  onlme  at  httpJ/ 

piawcurr  htwl 

The  text  of  laws  is  not 
published  in  ttie  Fedaraf 
n«Qi»t»r  but  may  be  ordered 
in  'slip  law"  (individual 
pamphlet)  forni  from  the 
Superintendent  of  Documents, 
US   Government  Pnntmg 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)    The 
text  wiM  also  be  made 
avaHabie  on  ttie  Internet  from 


Federal  Register/ Vol.  66,  No.  222 /Friday,  November  16,  2001 /Reader  Aids 


GPO  Access  at  httpj' 
i^^ww  access. ^xigov/nara/ 
naraOOS  html   Some  laws  may 
not  yet  be  avartabie 

H.R.  2311/P.L  107-M 

Energy  and  Water 
Development  Appnjpnations 
Ad    2002  (Nov    12    2001    115 
Stat   466) 

H.R.  259(VP  L.  107-€7 

Treasury  and  General 
Government  Appropnations 
Act.  2002  (N»ov    12    2001     115 
Stat   514) 

H.R.  2647/P.L  107-68 
Malting  appropnations  lor  the 
Legislative  Branch  for  the 
fiscal  year  ending  September 
30,  2002   and  for  other 


purposes   (Nov    12,  2001:  115 
Stat   560) 

H.R.  2925/P.L.  107-69 
To  amend  the  Reclamation 
Recreation  Management  Act 
of  1992  in  order  to  provide  for 
ttie  secunty  of  dams,  facilities, 
and  resources  under  the 
junsdiction  of  the  Bureau  of 
Reclamation   (Nov    12.  2001; 
115  Stat    593) 
Last  List  November  8,  2001 


PuWIc  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  IS  a  free  electronic  mail 
notiticafion  service  of  newly 


enacted  public  laws   To 
subscribe,  go  to  http// 
hydragsa.gov/archives/ 
publaws-lhtml  or  send  E-mail 
to  HstservOltstserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctty 
fof  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


Microfiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  sutjscnption.  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulahve  Federal  Re^ster  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
compnsing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfictie  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register. 

One  year:  $264.00 
Six  months  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued)  $298.00 


Supenntendent  of  Documents  SulKcription  Order  Form 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7502  of  November  14.  2001 

To  Provide  for  the  Termination  of  Action  Taken  With  Regard 
to  Imports  of  Lamb  Meat 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1,  Proclamation  7208  issued  [ulv  "  1999.  implementpd  action  of  a  tvpp 
described  in  section  203(a)(3J  of  the  Trade  Act  of  19-4,  as  amended  q9 
V.S.C.  2253(a)(3))  (the  Trade  Act"),  with  respect  to  miports  of  fresh,  chilled, 
or  frozen  lamb  meat,  provided  for  in  subheadings  0204  10  00  0'^04  '^''  '0 
0204,23.20.  0204  30,00,  0204. 42, 20.  and  0204,43  20  of  the  Hrtrmnnized  Tariff 
Schedule  of  the  United  States  IHTSJ  Prociam.ation  "208  took  effect  or 
lulv  22.  1999, 

2_  Section  204(aj{l)  of  the  Trade  Act  (19  US  C.  2254(a)fl1^  requires  the 
United  States  International  Trade  Commission  (USITC)  to  monitor  develop- 
ments with  respect  to  the  domestic  mdustrv  while  action  taken  under  section 
203  remains  m  effect  If  the  initial  period  of  such  action  e.xceeds  3  vears. 
then  the  Comimission  must  submit  to  the  President  a  report  on  the  results 
of  such  monitoring  not  later  than  the  date  that  is  the  mid-pomi  of  the 
initial  period  of  the  action.  The  USITC  report  m  Investigation  Number 
TA-204-2.  issued  on  lanuarv  22,  2001.  has  been  submitted 

3,  Section  204(bj(ll(A)  of  the  Trade  Act  (19  L',S  C  2254(biri  li  Ai  -  authorizes 
the  President  to  reduce.  miodif\.  or  terminate  a  safeguard  action  ;f  after 
taking  into  account  anv  report  or  advice  submitted  bv  the  USITC  and  after 
seekmg  the  advice  of  the  Secretarv  of  Commerce  and  the  Secretary-  of  Labor, 
the  President  determines  that  changed  circumstances  warrant  such  reduction, 
modification,  or^  termination.  The  President's  determination  ma\  be  made! 
inter  alia,  on  the  basis  that  the  effectiveness  of  the  action  taken  under 
section  203  has  been  impaired  by  changed  economic  circumstances 

4,  In  view  of  the  information  provided  m  the  USITC  s  report  and  having 
sought  advice  from  the  Secretarv  of  Commerce  and  the  Secretarv  of  Lalxir 

I  determine  that  the  effectiveness  of  the  action  taken  under  section  203 
with  respect  to  lamb  imports  has  been  impaired  bv  changed  economic  cir- 
cumstances. Accordingly.  I  have  determined,  pursuant  to  section  204(b)(1)(A) 
of  the  Trade  Act.  that  termination  of  the  action  taken  under  section  203 
with  respect  to  lamb  meat  imports  is  warranted 

5,  Section  604  of  the  Trade  Act  (19  USC,  2483)  authorizes  the  President 
to  embody  in  the  hfTS  the  substance  of  the  relevant  provisions  of  that 
Act.  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  anv  rale 
of  duty  or  other  import  restriction 

NOW,  THEREFORE,  1,  GEORGE  W  BUSH.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  bv  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  204  and  604  of  the  Trade  Act.  do  proclaim  that: 

(1)  The  HTS  is  modified  as  provided  in  the  Annex  to  this  proclamation. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  mconsistencv. 
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(3)  The  modifications  to  the  HTS   made  by  this   proclamation   shall   be 

effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  after  the  close  of  November  14,  2001. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  November,  m  the  vear  of  our  Lord  two  thousand  one.  and  of  the  Independ- 
eru  e  nf  ttie   Initeci   States  of  America  the  two  hundred  and  twentv-sixth 


.\nnex 


es 


Billing    ■  n.rip    V.  -»(>-0!-P 


Modifications  to  the  Harmonized  Tariff  Schedule  of  the   Inited   Stat 

Effective  \vi±  respect  to  goods  entered,  or  withdrawn  fr.:';:;  \\r'>-h(>v^t^  -m- 
consumption,  after  the  close  of  November  14.  200],  sut)chc,pte:  III  '■:  ('h^n-e- 
'^M  of  the  Fiarnujnized  Tanfl  Scheclule  of  the  Tnited  States  is  hereb\  mod-f  p;; 
:n  -tnkint^  T  S  note  H,  suhhecniint;  MMCK,  02  01  through  '^'hO,.  02  06  'Ind 
the  superior  text  thereto. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  S\  stems  Profpctinn 
Bitard 

ACTION:  Final  rule 


SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  in 
this  part  to  reflect  the  relocation  of  its 
Denver  Field  Office,  On  November  12. 
2001.  the  Board  relocated  its  Denver 
Field  Office  from  12567  VV  Cedar  Drive 
Suite  100.  Lakewood.  Colorado  to  165 
South  Union  Blvd  .  Suite  J18, 
Lakewood.  Colorado.  Appendix  II  of 
this  part  is  amended  to  show  the  new 
address  The  facsimile  number  and  the 
geographical  areas  served  by  the  Dpnver 
Field  Office  are  unchanged 

EFFECTIVE  DATE:  November  12.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Tavlor,  Clerk  of  the  Board 
(202) 653-7200 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  I'.S.C   1204(hi 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
emplovees. 

Accordingly,  the  Board  amends  5  C:FK 
part  1201  as  follows: 

PART  1201— PRACTICES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows 

Authority:  3  f.S.C:    1204  and  rroi,  unless 
otherwise  noted 

2.  Amend  Appendix  II  to  5  CFR  part 
1201  in  Item  5a  by  removing    12567 
West  Cedar  Drive,  Suite  100.  Lakewood. 
Colorado  80228  and  adding,  in  its  place 
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"165  South  Union  Blvd..  Suite  1^8 
Lakewood.  Colorado  80228'  . 

Dated:  November  9,  2001. 
Robert  E.  Taylor. 
CierK  at  ttw  Board. 
(FRDoc.  01-28690  Filed  11-16-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

7  CFR  Part  510 
Availability  of  Information 

AGENCY:  .^gricuitura!  Researcn  Servue 

LSDA 

ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  regulations 
of  the  .Agricultural  Research  Service 
i-ARSi  regarding  the  availabiiitv  of 
information  to  the  public  in  accnrdance 
with  the  Freedom  of  Information  .Act 
'FOLAi.  It  informs  the  public  of  the 
change  in  location  and  telephone 
number  of  the  FOLA  Coordinator  for 
.\RS.  provides  a  TT^'  number  for  access 
for  hearing  impaired  individuals,  and 
addresses  multitrack  processing  of 
requests  and  the  availabilit\  nf    reading 
room"  material  bv  electronic 
telecommunication,  pursuant  tr.  the 
Electronic  FOI.A  .Amendments  of  1996. 
Public  Law  104-2J1 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  December  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Stasia  A  .M  Hutchison.  FOIA 
(^.oordinator.  Agricultural  Research 
Service   USD.A,  5601  Sunnvside 
.Avenue.  Mail  Stop  5128.  Beitsvilie. 
.Marvland  2070,5-5128:  Telephone  [301 
504-1655:  TTY- VOICE  (301)  504-1-4,^ 
Facsimile  '301  j  504-1648:  E-mail, 
shutchisonSam  usda  gov 

SUPPLEMENTARY  INFORMATION:  The  FOIA 
requires  Federal  agenc  les  to  publish  m 
the  Federal  Register  regulations 
describing  how  the  public  md\  obtain 
information  from  the  agencv  [5  US  ( 
552(a)(1))   Pari  510  of  Title  7.  Code  nf 
Federal  Regulations,  is  issued  in 
accordance  with  the  regulations  of  the 
Secretarv  of  .Agriculture  at  7  CFR  part  1 
subpart  .A.  implementing  FOl.A 

Pursuant  to  the  Electronic  FOI.A 
.Amendments  of  1996,  Public  Law  104- 
231.  §510.2  IS  updated  to  address  the 
H\ailabilit\-  of    readme  room  '  material 


h\  electrtinu  telerommurni  ation  rr-nMns. 
.Also  <;  510  4  IS  revised  to  add.'-eN'- 
multitrack  processing  of  recut'sf-   .A^  a 
result,  former  ^§510  4  and  510  5  are 
renumbered  and  «;  510  6  added 

This  rule  aiso  dmeiids  part  5  m  to 
inform  the  public  of  th(>  t  hdniae  in  the 
location  and  teiephcn-'  number  of  the 
FOLA  Coordinator  for  .ARS  and  to 
provide  a  I'lV  numbf-r  f'<T  ai  cess  for 
hearing  impaired  :nd!\'idual< 

This  rule  will  become  effective  30 
Qdvs  after  this  publication  pursuant  to  5 
U.S.C  553id),  Further,  thi'  rule  has 
b^en  reviewed  tn  ensure  acmriirtiKP 
\vith  Executive  Order'-  '.  2488  and  1:866. 
This  rule  will  not  c,au^e  c-  ^!i;nific:a.nt 
►economic  impact  or  othi^r  -ub.^tantial 
effect  on  small  entitit^s  T.hpn^fore  the 
requirement^  of  the  R.-cuidti  r\ 
Flexibilitv  Act.  5  U  ,s  C  6(i;    -i  <^fq..  do 
not  appiw 

Li.s1  of  Subjects  in  7  CFR  Part  510 

Freedom  r.f  Informrttmn 
.Accordingh  ,  ~  CFR  part  510  is 
revised  t;i  read  a'-  fdlinw- 

PART  510— PUBLIC  INFORMATION 

Sec. 

510.1  General  statement. 

510.2  Public  inspection,  copying,  and 
indexing. 

510.3  Requests  for  records. 

510.4  Multitrack  processing. 

510.5  Denials. 

510.6  Appeals. 

.\uthority:  5  U.S.C.  301,  552:  7  CFR  part  1. 

^  .:  ;  rt-   \  and  appendix  .A  thereto. 

§510.1     General  statement. 

This  part  !■-  issued  ;n  dcf  !irddn( c  with 
the  r»>guldti(ins  of  the  Si'C  re-tar-,  of 
.Agnt  ulture  m  p,irt  ]    ^u'jpdri  A  of  this 
'itleand  appendi.x  .A  tJi-Tetn. 
implementing  the  Freeaom  of 
information  Act  (FOIA)  (5  U.S.C.  552). 
The  S»H:re1arv  s  regulations,  a^ 
implemented  bv  the  regulations  m  this 
part,  ^tver:;  the  ,-i\  dilabilitv  of  records  of 
the  .Acne  uitural  Res.Mrt  h  SitvU  >■  'ARSl 
tti  the  pulilu 

§510.2     Public  inspection,  copying,  and 
indexing. 

3  use,    55j;a';2'  n-qiorev  ;h.:'  ^  ertam 
materidis  be  mdiie  ,-.',  .lOdtiie  tr.r  j-.tiic 
:nspectuin  and  i  Mjn-jt:  a.no  that  a 
!  urrent  incje\  iif  t.hese  .-rdterials  be 
published  quarteri\  or  otherwise  be 
made  available   Member:-  of  th'-  f  jhlic 
ma\'  request  access  to  vm  h  rrid'eroiis 
maintained  b\  .ARS  dt  t.he  fi  '.n  -auhj 


UMI 
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office:  Information  Staff.  ARS.  REL. 
USDA,  Room  1-2248.  Mail  Stop  5128. 
5601  Sunnvside  Avonue,  Beltsville.  MD 
2070.5-5128;  Telpphonc  (301)  504-1640 
or  (301)  504-1655;  TTY-VOICE  (301) 
504-1743.  Office  hours  are  8  a.m.  to 
4:30  p.m   Information  maintained  in  our 
ekn.tronii.  redding  room  can  be  accessed 
at  http://wwvi'.ars. usda.gov/is/foia/ 
"Flpctronic 

§510.3    Requests  tor  records. 

Rpquf->t-  tiir  i-M  :,iA-  n\  .XRS  under  5 
U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  Subsection  1.5  of  this 
title  and  submitted  to  the  FOIA 
Coordinator,  hiformation  Staff.  ARS. 
REE.  USDA.  Mail  Stop  5128,  5601 
Sunnvside  Avenue.  Beltsville,  MD 
20705-5128;  Telephone  (301)  504-1640 
or  (301)  504-1655;  TTY-VOICE  (301) 
504-1743;  Facsimile  (301)  504-1648:  e- 
mail  vherbergeroKirs. usda.gov  or 
shutchison@ars.usda.gov.  The  FOIA 
Coordinator  is  delegated  authority  to 
make  determinations  regarding  such 
requests  in  accordance  with  Subsection 
1  Mc)  of  this  title. 

§510.4     Multitrack  processing. 

,ij  Wiicii  .AK.s  thi-  a  significant 
number  of  requests,  the  nature  of  which 
prtTJudes  a  determination  within  20 
■.vnrking  days,  the  requests  may  be 
processed  in  a  multitrack  processing 
system,  based  (m  the  date  of  receipt,  the 
amount  of  work  and  time  involved  in 
processing  the  request,  and  whether  the 
request  qualifies  for  expedited 
processing. 

(b)  ARS  may  establish  as  many 
processing  tracks  as  appropriate; 
processing  within  each  track  shall  be 
based  on  a  first-in,  first-out  concept,  and 
rank-ordered  by  the  date  of  receipt  of 
the  request. 

(c)  A  requester  whose  request  does 
not  qualify  for  the  fastest  track  may  be 
given  an  opportunity  to  limit  the  scope 
of  the  request  in  order  to  qualify  for  the 
fastest  track.  This  multitrack  processing 
system  does  not  lessen  agency 
responsibility  to  exercise  due  diligence 
in  prnrrssini;  ri''que.«ts  in  the  most 
t''>,p<'ditii).;s  riianner  possible. 

(dj  ARS  shall  prof  ess  requests  in  each 
track  on  a  "first-in.  first-out"  basis, 
unless  there  are  unusual  circumstances 
as  set  forth  in  ^  1.16  of  this  title,  or  the 
requester  is  entitled  to  expedited 
processing  as  set  forth  in  §  1.9  of  this 
titlp 

§510.5     Denials. 

if  tht'  F()l.\  Coordinator  determines 
that  a  requested  record  is  exempt  from 
mandatory  disclosure  and  that 
disrr*>tionarv  release  would  be 
impropfT.  the  FOIA  Coordinator  shall 


give  written  notice  of  denial  in 
accordance  with  §  1.7(a)  of  this  title. 

§510.6    Appeals. 

Anv  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordanjce  with  §  1.14  of  this  title  and 
should  be  addressed  as  follows: 
Administrator,  ARS.  U.S.  Department  of 
Agricultiire,  Washington,  DC  20250. 

Done  at'VVashington,  DC,  this  October  29, 
2U01. 

Edward  B.  Knipling, 
Assoctalp\Administrator.  Agricultural 
Resfarch  ^en-ice. 
(FR  Doc.  (|l-28835  Filed  11-16-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research. 
Education,  and  Extension  Service 

7  CFR  Part  3404 

Availability  of  Information 

AGENCY:  Cooperative  State  Research. 

Education,  and  Extension  Service. 

I'SDA. 

action:  Final  rule. 


summary:  This  rule  amends  regulations 
of  the  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  regarding  the  availability  of 
information  to  the  public  in  accordance 
with  the  Freedom  of  Information  Act 
(FOIA).  It  informs  the  public  of  the 
change  in  location  and  telephone 
number  of  the  FOIA  Coordinator  for 
CSREES,  provides  a  TTY  number  for 
access  for  hearing  impaired  individuals, 
and  ad(fresses  multitrack  processing  of 
requests  and  the  availability  of  "reading 
room"  material  by  electronic 
telecommunication,  pursuant  to  the 
Electronic  FOIA  Amendments  of  1996, 
Public  Law  104-231. 
EFFECTIVE  DATE:  This  rule  will  become 
eftf(  ti\e  [)<•(  cmhor  iq,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Stasia  A.M.  Hutchison,  FOIA 
Coordinator,  Agricultural  Research   . 
Service,  USDA,  5601  Sunnyside 
Avenue,  Mail  Stop  5128,  Belt.sville, 
Maryland  20705-5128;  Telephone  301- 
504-1655;  TTY-VOICE  (301)  504-1743; 
Facsimile  (301)  504-1648;  e-mail 
shutchison@ars.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  FOIA 

requirt'S  Ff'(it>rai  a^mu  H's  to  publish  in 
the  Federal  Register  regulations 
describing  how  the  public  may  obtain 
information  from  the  agency  (5  U.S.C. 
552(a)(1)).  Part  3404  of  Title  7,  Code  of 
Federal  Regulations,  is  issued  in 


accordance  with  the  regulations  oi  tho 
Secretary  f)f  Agriculture  at  7  CFR  part  1. 
subpart  A.  implementing  FOIA. 

Pursuant  to  the  Ele(,tronic  FOIA 
Amendments  of  1996.  Public  Law  104- 
231,  §  3404.2  is  updated  to  address  the 
availability  of  "reading  room"  material 
bv  electronic  telecommunication  means. 
Also  is  .3404  4  is  revised  to  address 
multitrack  processing  of  requests.  As  a 
result.  §§3404.4  and  3404.5  are 
renumbered  and  §  3404.6  added. 

This  rulr-  also  amends  part  .^04  to 
inform  the  public  of  the  change  in  the 
location  and  telephone  number  of  the 
FOIA  Coordinator  for  CSREES  and  to 
provide  a  TT"^'  nunib>M  for  access  for 
hearing  impaired  individuals. 

This  rule  will  become  effective  30 
days  after  this  publication  pursuant  to  5 
U.S.C.  553(d).  Further,  this  rule  has 
been  re\  iewed  t<i  ensure  accordance 
with  Executive  Orders  12988  and  12866. 
This  rule  will  not  cause  a  significant 
economic  impact  or  other  substantial 
effect  on  small  entities.  Therefore,  the 
requirements  of  the  Regulatory 
Flexibilitv  Act.  5  U.S.C.  601.  et  seq..  do 
not  apply. 

List  of  Subjects  in  7  CFR  part  3404 

Freedom  of  Information. 
Accordingly.  7  CFR  part  3404  is 
revised  to  read  as  follows 

PART  3404— PUBLIC  INFORMATION 

.Stjc. 

3404.1  General  statement. 

3404.2  Public  inspection,  copying,  and 
indexing. 

3404.3  Requests  for  records. 

3404.4  Multitrack  processing. 

3404.5  Denials. 

3404.6  Appeals. 

.\uthority:  5  U.S.C.  301.  552:  7  CFR  part  1. 
subpart  A  and  appendix  A  thereto. 

§  3404.1     General  statement. 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  part  1.  subpart  .-K  of  this 
tith^  and  appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
The  Secretary's  regulations,  as 
implemented  by  the  regulations  in  this 
part,  govern  the  availability  of  records  of 
the  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  to  the  public 

§  3404.2    Public  inspection,  copying,  and 
indexing. 

5  U,S,C,  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying  and  that  a 
current  index  of  these  materials  be 
published  quarterly  or  otherwise  be 
made  available.  Members  of  the  public 
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may  request  access  to  such  materials 
maintained  bv  CSREES  at  the  following 
office:  Information  Staff.  ARS.  REE. 
USDA,  Room  1-2248   Mail  Stop  5128, 
5601  Sunnvside  Avenue,  Beltsville,  MD 
20705-5128;  Telephone (301) 504-1640 
or  (301)  504-1655;  TTY-VOICE  (301) 
504-1743.  Office  hours  are  8  am,  to 
4:30  p  m.  Information  maintained  in  our 
electronic  reading  room  can  be  accessed 
at  http://ww\v.ars. usda  gov/is/foia/ 
^Electronic. 

§  3404.3     Requests  for  records. 

Requests  for  records  of  CiSREES  under 
5  U.S.C,  552(a)(3)  shall  be  made  in 
accordance  with  §  1.5  of  this  title  and 
submitted  to  the  FOI.A  Coordinator. 
lnformatir)n  Staff,  .\RS,  REE.  USDA, 
Room  1-2248.  Mail  Stop  5128.  5601 
Sunnvside  Avenue.  Beltsville.  MD 
20705-5128;  Telephone (301)  504-1640 
or  (301)  504-1655;  TTY-VOICE  (301) 
504-1743;  Facsimile  (301)  504-1648;  e- 
mail  vherherger&ars. usda. gov  or 
shutchison^ars.usda  go\-  The  FOiA 
Coordinator  is  delegated  authoritv  to 
make  determinations  regarding  such 
requests  in  accordance  with  §  1.3(c)  of 
this  title, 

§3404.4     Multitrack  processing. 

!a,i  Whf'n  CSREES  has  a  significant 
number  of  requests,  the  nature  of  which 
precludes  a  determination  within  20 
working  days,  the  requests  may  b^ 
processed  in  a  multitrack  processing 
system,  based  on  the  date  of  receipt,  the 
amount  of  work  and  time  involved  in 
processing  the  request,  and  whether  the 
request  qualifies  for  expedited 
processing. 

(b)  CSREES  may  establish  as  many 
processing  tracks  as  appropriate: 
processing  within  each  track  shall  be 
based  on  a  first-in.  first-out  concept,  and 
rank-ordered  by  the  date  of  receipt  of 
the  request. 

(c)  A  requester  whose  request  does 
not  qualif\-  for  the  fastest  track  may  be 
given  an  opportunitv  to  limit  the  scope 
of  the  request  in  ordi^r  to  qualif\-  for  the 
fastest  track.  This  multitrack  processing 
system  does  not  lessen  agency 
responsibility  to  exerci.se  due  diligence 
in  processing  requests  in  the  most 
expeditious  manner  possible 

(d)  CSREES  shall  process  requests  in 
each  track  on  a  "first-in.  first-out"  basis, 
unless  there  are  unusual  nrrumstances 
as  set  forth  in  ^116  of  this  title,  or  the 
requester  is  entitled  to  expedited 
processing  as  set  forth  in  §  1  9  of  this 
title. 

§3404.5     Denials. 

If  the  FOIA  Coordinator  determines 
that  a  requested  record  is  exempt  from 
mandatorv  disclosure  and  that 


discretionary-  release  would  be 
improper,  the  FOIA  Coordinator  shall 
give  written  notice  of  denial  in 
accordance  with  §  1.7(a)  of  this  title. 

§3404.6     Appeals 

Aii\  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  §1.14  of  this  title  and 
should  be  addressed  as  follows: 
Administrator.  CSREES.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

Done  at  Washington.  DC.  this  31sl  dav  of 
October  2001. 

Colien  HefTeran, 

Administrator.  Cooperative  State  Research. 
Education,  and  Extension  Service. 

'FR  n™    01-28837  Filed  11-16-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
National  Agricultural  Statistics  Service 
7  CFR  Part  3601 
Availability  of  Information 

AGENCY:  National  .Agricultural  Statistics 
Senue.  USD.-\ 
ACTION:  Fmai  rule. 


SUMMARY:  This  rule  amends  regulations 
of  the  National  Agricultural  Statistics 
Sen-ice  (NASS)  regarding  the 
availabihty  of  information  to  the  public 
in  accordance  with  the  Freedom  of 
Information  Act  (FOIA).  It  informs  the 
public  of  the  change  in  location  and 
telephone  number  of  the  FOIA 
Coordinator  for  NASS.  provides  a  TTY 
number  for  access  for  hearing  impaired 
individuals,  addresses  multitrack 
processing  of  requests  and  the 
availability  of  "reading  room"  material 
by  electronic  telecommunication 
pursuant  to  the  Electronic  FOIA 
Amendments  of  1996.  Public  Law  104- 
231.  and  provides  current  information 
on  obtaining  NASS  published  data  and 
reports. 

EFFECTIVE  DATE:  This  rule  will  become 
effert!\(>  im  December  19,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Stasia  .A  M   Hutchison.  FUi.\ 
Coordinator.  .Agricultural  Research 
Service.  USDA.  5601  Sunnyside 
•Avenue.  Mail  Stop  5128,  Beltsville, 
Maryland  20705-5128:  Telephone  301- 
504-1655;  m'-VOICE  (301)  504-1743; 
Facsimile  (301)  504-1648:  e-mail 
shutchison@ars.usda.gov 

SUPPLEMENTARY  INF0RMATK3N:  The  FOIA 

requires  Federal  agencies  to  publish  in 
the  Federal  Register  regulations 
describing  how  the  public  mav  obtain 


information  from  the  agency  (5  U.S.C. 
552(a)(1)).  Part  3601  of  Title  7.  Code  of 
Federal  Regulations,  is  issued  in 
accordance  with  the  regulations  of  the 
Secretarv-  of  Agriculture  at  7  CFR  part  1 . 
subpart  A,  implementing  FOIA. 

Pursuant  to  the  Electronic  FOIA 
Amendments  of  1996.  Public  Law  104- 
231 ,  §  3601 .2  is  updated  to  address  the 
availability  of  "reading  room"  material 
by  electronic  telecommunication  means. 
Also  §  3601.4  is  revised  to  address 
multitrack  processing  of  requests. 
Former  §  3601.6  is  updated  to  provide 
current  information  on  obtaining 
NASS's  published  data  and  reports, 
including  online  access.  As  a  result, 
former  §§3601.4.  3601.5.  and  3601.6  are 
renumbered  and  §  3601.7  added 

This  rule  also  amends  part  3601  to 
inform  thp  public  of  the  change  in  the 
location  and  telephone  number  of  the 
FOIA  Coordinator  for  NASS  and  to 
provide  a  TTY  number  for  access  for 
hearing  impaired  individuals. 

This  rule  will  become  effective  30 
days  after  this  publication  pursuant  to  5 
U.S.C.  553(d).  Further,  this  rule  has 
been  reviewed  to  ensure  accordance 
with  Executive  Orders  12988  and  12866. 
This  rule  will  not  cause  a  significant 
economic  impact  or  other  substantial 
effect  on  small  entities.  Therefore,  the 
requirements  of  the  Regulaton- 
Flexibility  Act.  5  U.S.C.  601.  ef  seq.,  do 
not  applv 

List  of  Subjects  in  7  CFR  Part  3601 
Freedom  of  Information. 

Accordingly,  7  CFR  part  3601  is 
revised  to  read  as  follows: 

PART  3601— PUBLIC  INFORMATION 

Sec. 

3601.1  General  statement. 

3601.2  Public  inspection,  copying,  and 
indexing. 

3601.3  Requests  for  records. 

3601.4  Multitrack  processing. 

3601.5  Denials. 

3601.6  Appeals. 

3601.7  Requests  for  published  data  and 
information. 

Authority:  5  I'.S.C.  301,  552:  7  CFR  part  1. 
subpart  A  and  appendix  A  thereto. 

§  360 11     Genera  I  statement. 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretarv  of 
Agriculture  in  part  1 .  subpart  A  of  this 
title  and  appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Ac1  (FOIA)  (5  U.S.C.  552). 
and  governs  the  availability  of  records 
of  the  National  Agricultural  Statistics 
Service  (NASS)  to  the  public. 
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§  3601 .2     Public  inspection,  copying,  and 
indexing. 

5  use.  552(a)(2)  requires  that  certain 

mati'rials  Hp  madf'  availablf  for  public 
inspec:tn)n  and  i opv  iny  and  that  a 
currpnt  index  of  these  matenaLs  be 
published  quarterly  nr  otherwise  be 
made  a\ailahle   Members  of  the  public 
niav  request  access  to  such  materials 
maintained  by  NASS  at  the  following 
office:  Information  Staff.  ARS.  REE. 
rSDA.  Room  1-2248.  Mail  Stop  5128. 
5b01  Sunnvside  Avenue.  Beltsville.  MD 
20705-5128:  Teleph(me  (301)  504-1640 
or  (301)  504-1655.  TTY-VOICE  (301) 
504-1 743.  Office  hours  are  8  a.m.  to 
4:30  p.m  Infonnation  maintained  in  our 
electronic  readmg  room  can  be  accessed 
at  http://v\-ww.ars. usda.gov/is/foia/ 
^Electronic. 

§  3601 .3     Requests  for  records. 

Request>  for  records  ni  .\.\SS  under  5 
U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  §  1.5  of  this  title  and 
submitted  to  the  FOIA  Coordinator, 
information  Staff,  ARS.  REE.  USDA. 
Mail  Stop  5128.  5601  Sunnvside 
Avenue.  Beltsville.  MD  20705-5128: 
Telephone  (3011 504-1640  or  (301)  504- 
1655;  TTY-VOICE  (301)  504-1643; 
Facsimile  (301)  504-1648;  e-mail 
vherherger^ars. usda.gov  or 
shutchisoiT&ars  usda.gov.  The  FOIA 
Coordinator  is  delegated  authority  to 
make  determinations  regarding  such 
requests  in  accordance  with  §  1.3(c)  of 
this  title. 

§36014    Multitrack  processing. 

i-ii  When  N.\Sb  hd>  a  signific;ant 
nurnh»'r  of  requests,  the  nature  of  which 
prei  ludes  a  determination  within  20 
worthing  da\^,  the  retjuests  ma\  be 
processed  in  a  multitrack  processing 
system,  based  on  the  date  of  receipt,  the 
amount  of  work  and  time  involved  in 
processing  the  ref(uest.  and  whether  the 
request  qualifies  for  e.xpedited 
processing. 

(b)  NASS  may  establish  as  many 
processing  tracks  as  appropriate; 
processing  within  each  track  shall  be 
based  on  a  first-in.  first-out  concept,  and 
rank-ordered  by  the  date  of  receipt  of 
the  request. 

(c)  A  requester  whose  request  does 
not  qualifv  for  the  fastest  track  may  be 
given  an  opportunity  to  limit  the  scope 
of  the  request  in  order  to  qualify  for  the 
fastest  track  This  multitrack  processing 
system  does  not  lessen  agencv 
responsibility  to  exercise  due  diligence 
in  processing  requests  in  the  most 
expeditious  manner  possible. 

(d)  NASS  shall  process  requests  in 
each  track  on  a    first-in.  first-out"  basis, 
unless  there  are  unusual  circumstances 
as  set  forth  in  *:  1  16  of  this  title,  or  the 


requester  is  entitled  to  expedited 
processing  as  set  forth  in  §  1.9  of  this 
title. 

§3601.5     Denials. 

If  the  FOIA  Coordinator  determines 
that  a  requested  record  is  exempt  from 
mandatory  disclosure  and  that 
discretionary  release  would  be 
improper,  the  FOIA  Coordinator  shall 
give  written  notice  of  denial  in 
accordance  with  §  1.7(a)  of  this  title. 

§3601.6    Appeals. 

Anv  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  §1.13  of  this  title  and 
should  be  addressed  as  follows; 
Administrator,  NASS,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250. 

§  3601 .7    Requests  for  published  data  and 
information. 

(a)  Published  data  and  reports 
produced  by  NASS  since  1995  are 
available  via  the  NASS  Web  site  at 
http://wy^-v,-.usda.gov/nass/  or  an  e-mail 
subscription  may  be  established  via  the 
website  under  Publications.  Searching 
on  the  website  is  available  by  topic,  by 
title,  or  by  date.  The  titles  displayed  in 
the  search  include  NASS's  published 
periodicals  and  annual  reports.  Full  text 
of  all  the  titles  is  available  at  no  cost 
(PDF  Files  beginning  1999).  Printed 
copies  and  reports  published  after  1996 
can  be  purchased  from  the  ERS-NASS 
sales  desk  at  the  National  Technical 
Information  Center  at  1  (800)  ^99-6779 
(8;30  a.m. -5  p.m.  Eastern  Time,  M-F). 

(b)  Information  on  published  data, 
printed  subscription  rates,  and  historic 
publications  is  available  from  the 
Secretary,  Agricultural  Statistics  Board, 
NASS,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  This 
information  is  also  available  from  the 
NASS  website  under  Publications. 
NASS  Catalog.  NASS  Periodicals  and 
Annual  Reports.  Published  data,  from 
each  State  Statistical  Office,  are 
available  via  the  NASS  website  under 
State  Information  or  by  e-mail 
subscription.  Published  data 
subscription  forms  are  available  from 
the  State  Statistician  at  each  State 
Statistical  Office.  Addresses  are  listed  in 
appendix  A  to  part  3600  of  this  chapter. 

Done  at  Washington,  DC,  this  31st  day  of 
October  2001. 
R.  Ronald  Bosecker, 

Administrator.  Sational  Agricultural 

Statistica  Senice. 

[PR  Doc.  01-28838  Filed  11-1&-01:  8:45  am) 

BILLING  CODC  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 
Economic  Research  Service 

7  CFR  Part  3701 
Availability  of  Information 

AGENCY:  Economic  Research  Service. 

USDA 

action:  Final  rule. 


SUMMARY:  This  rule  amends  regulations 
of  the  Economic  Research  Service  (ERS) 
regarding  the  availability  of  information 
to  the  public  in  accordance  with  the 
Freedom  of  Information  Act  (FOIA).  It 
informs  the  public  of  the  change  in 
location  and  telephone  number  of  the 
FOIA  Coordinator  for  ERS.  provides  a 
TTY  number  for  access  for  hearing 
impaired  individuals,  addresses 
multitrack  processing  of  requests  and 
the  availability  of  'reading  room" 
material  by  electronic 
telecommunication,  pursuant  to  the 
Electronic  FOIA  Amendments  of  1996, 
Public  Law  104-231.  and  provides 
current  information  on  obtaining  ERS 
published  data  and  reports. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  December  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Stasia  A.M.  Hutchison.  FOIA 
Coordinator.  Agricultural  Research 
Service.  USDA.  5601  Sunnyside 
Avenue.  Mail  Stop  5128.  Beltsville, 
Marvland  20705-5128;  Telephone  301- 
504-1655;  TTY-VOICE  (301)  504-1743; 
Facsimile  (301)  504-1648;  e-mail 
shutchison@ars.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  FOIA 

requires  Federal  agencies  to  publish  in 
the  Federal  Register  regulations 
describing  how  the  public  may  obtain 
information  from  the  agencv  (5  U.S.C. 
552(a)(1)).  Part  3701  of  Title  7.  Code  of 
Federal  Regulations,  is  issued  in 
accordance  with  the  regulations  of  the 
Secretary  of  Agriculture  at  7  CFR  part  1, 
subpart  A,  implementing  FOIA. 

Pursuant  to  the  Electronic  FOIA 
Amendments  of  1996,  Public  Law  104- 
231.  §  3701.2  is  updated  to  address  the 
availability  of  "reading  room"  material 
bv  electronic  telecommunication  means. 
Also  §  3701,4  is  revi.sed  to  address 
multitrack  processing  of  requests. 
Former  §  3701.6  is  updated  to  provide 
current  information  on  obtaining  ERS 
published  data  and  reports  As  a  result, 
former  §§3701.4.  3701.5.  and  3701.6  are 
renumbered  and  §3701.7  added. 

This  rule  also  amends  part  3701  to 
inform  the  public  of  the  change  in  the 
location  and  telephone  number  of  the 
FOIA  Coordinator  for  ERS  and  to 
provide  a  TTY  number  for  access  for 
hearing  impaired  individuals. 
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This  rule  will  become  effective  30 
days  after  this  publication  pursuant  to  5 
U.S.C.  553(d).  Further,  this  rule  has 
been  reviewed  to  ensure  accordance 
with  Executive  Orders  12988  and  12866. 
This  rule  will  not  cause  a  significant 
economic  impact  or  other  substantial 
effect  on  small  entitie&,Therefore.  the 
requirements  of  this  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.,  do 
not  apply. 

List  of  Subjects  in  7  CFR  part  3701 

Freedom  of  Information. 
Accordingly,  7  CFR  part  3701  is 
revised  to  read  as  follows: 

PART  3701— PUBLIC  INFORMATION 

Sec. 

3701.1  Genera!  statement. 

3701.2  Public  inspection,  copying,  and 
indexing. 

3701 .3  Requests  for  records. 

3701.4  Multitrack  processing. 

3701.5  Denials. 

3701.6  Appeals. 

3701.7  Requests  for  published  data  and 
information. 

Authority:  5  U.S.C.  301.  552;  7  CFR  part  1 
subpart  A  and  appendix  A  thereto.  §3701.7 
General  statement. 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  part  1.  subpart  A  of  this 
title  and  appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOL\)  (5  U.S.C.  552). 
The  Secretary's  regulations,  as 
implemented  by  the  regulations  in  this 
part,  govern  the  availability  of  records  of 
the  Economic  Research  Service  (ERS)  to 
the  public. 

§3701.2     Public  inspection,  copying,  and 
Indexing. 

5  U  S.C.  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying  and  that  a 
current  index  of  these  materials  be 
published  quarterly  or  otherwise  be 
made  available.  Members  of  the  public 
may  request  access  to  such  materials 
maintained  by  ERS  at  the  following 
office:  Information  Staff.  .ARS,  REE, 
USDA.  Room  1-2248.  Mail  Stop  5128. 
5601  Sunnvside  Avenue.  Beltsville.  MD 
20705-5128;  Telephone  (301)  504-1640 
or  (301)  504-1655;  TTY-VOICE  (301) 
504-1743.  Office  hours  are  8  a.m.  to 
4:30  p.m.  Information  maintained  in  our 
electronic  reading  room  can  be  accessed 
at  http://\\'Vi-H-. an.. usda.gov/is/foia/ 
^Electronic. 

§  3701 .3     Requests  for  records. 

Requests  for  records  of  ERS  under  5 
U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  §  1.5  of  this  title  and 
submitted  to  the  FOIA  Coordinator. 


Information  Staff.  ARS.  REE.  USDA. 
Mail  Stop  5128.  5601  Sunnyside 
.\venue.  Beltsville.  MD  20705-5128: 
Telephone  (301) 504-1640  or  (301)  504- 
1655;  TTY-VOICE  (301)  504-1743: 
Facsimile  (301)  504-1648;  e-mail 
vherberger@ars.usda.gov  or 
shutchison@ars  usda.gov.  The  FOL\ 
Coordinator  is  delegated  authority  to 
make  determinations  regarding  such 
requests  in  accordance  with  §  1.3(c)  of 
this  title 

§3701.4     Multitrack  processing. 

(a)  When  ERS  has  a  significant 
number  of  requests,  the  nature  of  which 
precludes  a  determination  within  20 
working  days,  the  requests  may  be 
processed  in  a  multitrack  processing 
system,  based  on  the  date  of  receipt,  the 
amount  of  work  and  time  involved  in 
processing  the  request,  and  whether  the 
request  qualifies  for  expedited 
processing. 

(b)  ERS  may  establish  as  many 
processing  tracks  as  appropriate: 
processing  within  each  track  shall  be 
based  on  a  first-in.  first-out  concept,  and 
rank-ordered  by  the  date  of  receipt  of 
the  request. 

(c)  A  requester  whose  request  does 
not  qualifv'  for  the  fastest  track  may  be 
given  an  opportunity  to  limit  the  scope 
of  the  request  in  order  to  qualify  for  the 
fastest  track.  This  multitrack  processing 
system  does  not  lessen  agency 
responsibility  to  exercise  due  diligence 
in  processing  requests  in  the  most 
expeditious  manner  possible. 

(d)  ERS  shall  process  requests  in  each 
track  on  a  "first-in.  first-out"  basis, 
unless  there  are  unusual  circumstances 
as  set  forth  in  §  1  16  of  this  title,  or  the 
requester  is  entitled  to  expedited 
processing  as  set  forth  in  §  1 .9  of  this 
title, 

§3701.5     Denials. 

If  the  FOIA  Coordinator  determines 
that  a  requested  record  is  exempt  from 
mandatory  disclosure  and  that 
discretionary  release  would  be 
improper,  the  FOIA  Coordinator  shall 
give  written  notice  of  denial  in 
accordance  with  §  1.7(a)  of  this  title. 

§3701.6    Appeals. 

.Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial   .Appeals  shall  be  made  in 
accordance  with  *;  1  14  of  this  title  and 
should  be  addressed  as  follows 
Administrator.  ERS.  L'  S   Department  of 
Agriculture.  Washington.  DC  20250. 

§  3701 .7     Requests  for  published  data  and 
information. 

Published  data  and  reports  produced 
by  ERS  since  1996  are  available  on  the 
ERS  Web  site  at  http/ZwHiwers. usda.gov. 


Searching  on  the  website  is  available  b\ 
topic,  by  title,  or  by  date.  The  titles 
displayed  in  the  search  include  ERS's 
separately  published  research  reports  as 
well  as  articles  in  ERS-produced 
periodicals.  Full  text  of  all  the  titles  are 
available  at  no  cost  (usually  in  PDF 
Files).  Printed  copies  and  reports 
published  before  1996  (while  supplies 
last)  can  be  purchased  from  the  ERS- 
NASS  sales  desk  at  the  National 
Technical  Information  Center  at  1-800- 
999-6779  (8;30  a.m.-5  p.m..  Eastern 
Standard  Time,  M-F). 

Done  at  Washington.  DC.  this  31st  day  of 
October  2001 

Susan  Offutt. 

.Administrator.  Economic  Research  Service. 
IFR  Doc  01-28836  Filed  U-IB-Ol;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No  EE-RM-93-801] 
RIN1904-AB03 

Energy  Conservation  Program  for 
Consumer  Products:  Amendment  to 
the  Definition  of    Electric  Refrigerator 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  is  amending  the 
definition  of  Electric  refrigerator  in  its 
energy  conservation  program 
regulations  to  include  a  maximum 
temperature  of  the  fresh  food  storage 
compartment,  and  to  exclude  certain 
appliances  whose  physical 
configuration  makes  them  unsuitable  for 
general  storage  of  perishable  foods. 
EFFECTIVE  DATE:  December  19  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G  Raymond.  US  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energv.  Forrestal 
Building.  Mail  Station  EE-43.  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585-0121.  phone 
(202)  586-9611  or  by  e-mail  at 
michael  raynnond'S/ee  doe.gov. 

Franc  ine  Pinto.  US.  Department  of 
Energy.  Office  of  General  Counsel, 
Forrestal  Building.  Mail  Station  GC-72. 
1000  Independence  .Avenue.  SW. 
Washington.  DC  20585,  phone  (202) 
586-7432. 
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I.  Background  and  Introduction 

DOE  rpceivt'd  requests  from  several 
manufacturers  of  wine  coolers. 
inrluding  Danby  Products.  Ltd  and  the 
Witt  Company,  seeking  exemptions 
from  the  refrigerator  energy  efficiency 
standards  for  wine  coolers.  These 
products  are  configured  with  special 
storage  racks  for  wine  bottles  and  in 
general  do  not  attain  as  low  a  storage 
temperature  as  a  standard  refrigerator. 
These  characteristics  make  them 
unsuitable  for  general  long-term  storage 
iif  perishable  foods  Wine  coolers  also 
have  glass  front  doors  which  makes 
them  less  energy  efficient  than  standard 
refrigerators. 

On  luly  1.!.  \^'^9.  DOE  published  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
to  amend  the  definition  of  the  term 
■electric  refrigerator  "  64  FR  .17706.  The 
Department  proposed  to  amend  the 
definition  of  electric  refrigerator  at  10 
(TR  430.2  to  exclude  wine  coolers  from 
(  overage  by  the  energy  efficiency 
regulations.  Sales  of  these  products  are 
small  and  excluding  them  from  coverage 
would  not  have  any  significant  impacts. 

DOE  proposed  to  exclude  wine 
I  oolers  by  including  an  upper 
temperature  limit  in  the  definition  of 
electric  refrigerator.  The  refrigerator 
definition  contains  the  phrase 
"designed  for  the  refrigerated  storage  of 
food  at  temperatures  above  32°  F." 
Clearly,  not  al!  temperatures  above  32^  F 
would  be  suitable  for  the  refrigerated 
storage  of  food  What  is  lacking  in  the 
definition  is  a  temperature  range 
suitable  for  food  storage  for  a  reasonable 
length  of  time  The  'American  National 
.Standard — Household  Refrigerators/ 
Household  Freezers,"  ANSI/AHAM 
HRF-1-1988,  Section  7.6.5.1, 
■Recommended  Level  of  Performance" 
states:  "It  is  recommended  that  in  the 
fresh  food  compartment  of  household 
refrigerators,  an  average  temperature 
within  the  range  of  34'  F  and  41"  F  be 
attainable  between  the  coldest  and 
warmest  settings  of  the  controls.  *   *   *" 
Also,  from  the  same  paragraph, 
■Refrigerator- freezer  design  and 
development  engineers  believe  41°F  to 
bf  a  very  practical  but  not  absolute 
upper  limit." 

.Accordingly,  the  Department 
proposed  to  change  the  definition  of  a 
refrigerator  to  include  the  41' F  upper 
limit,  and  to  exclude  refrigerators 
containing  special  storage  racks  only.  Bv 
the  proposed  definition,  appliances 
which,  at  the  coldest  setting  of  the 
controls,  could  not  attain  a  fresh  food 
compartment  temperature  below  41"  F, 
and  contained  only  sp€H:ial-purpose 
storage  racks,  would  not  be  considered 
a  refrigerator  and,  therefore,  not  a 


covered  product.  The  definition 
proposed  by  the  Department  was: 

"Electric  refrigerator  means  a  cabinet 
designed  for  the  refrigerated  storage  of 
food  at  temperatures  above  32°  F  and 
below  41''F.  configured  for  general 
refrigerated  food  storage,  and  having  a 
source  of  refrigeration  requiring  single 
phase,  alternating  current  electric 
energy  input  only.  An  electric 
refrigerator  may  include  a  compartment 
for  the  freezing  and  storage  of  food  at 
temperatures  below  32°  F,  but  does  not 
provide  a  separate  low  temperature 
compartment  designed  for  the  freezing 
and  storage  of  food  at  temperatures 
below  8'  F  " 

n.  Discussion 

In  response  to  the  July  13,  1999, 
NOPR,  the  Department  received  two 
comments.  The  Association  of  Home 
Appliance  Manufacturers  (AHAM) 
supported  the  proposed  rule,  but 
recommended  that  the  upper 
temperature  limit  be  lowered  from  41^  F 
to  38^  F.  AHAM  stated  "this  revision  is 
necessary  to  accommodate  the 
temperatures  needed  for  champagne  and 
other  sparkling  wines  and  to  avoid 
unnecessary  government  imposed  limits 
on  technological  and  commercial 
development.  38"  F  also  is  the  rating 
point  for  an  'all-refrigerator"  and, 
therefore,  using  that  limit  sets  the 
appropriate  divider."  The  Sub-Zero 
Freezer  Company  also  recommended 
lowering  the  upper  temperature  limit 
from  41    F  to  38°  F. 

As  AHAM  and  Sub-Zero  stated.  38°  F 
is  the  rating  point  for  the  all-refrigerator 
in  the  DOE  test  procedure.  It  is  also  the 
rating  point  for  variable  defrost  control 
refrigerators.  The  purpose  of  the  revised 
definition  of  an  electric  refrigerator  is  to 
exclude  wine  coolers,  not  all- 
refrigerators  or  variable  defrost  control 
refrigerators.  For  this  reason,  the 
Department  does  not  want  to  set  the 
upper  limit  temperature  at  38°  F  In 
order  to  accommodate  concerns  about 
temperatures  for  the  storage  of 
champagne  and  sparkling  wines,  we 
have  decided  to  lower  the  defined  upper 
temperature  limit  from  41"  F  to  39°  F. 
The  Department  today  revises  the 
definition  of  an  electric  refrigerator  (10 
CFR  Part  430.2  Definitions),  as  follows: 
Electric  refrigerator  means  a  cabinet 
designed  for  the  refrigerated  storage  of 
food  at  temperatures  above  32°  F  and 
below  39"  F,  configured  for  general 
refrigerated  food  storage,  and  having  a 
source  of  refrigeration  requiring  single 
phase,  alternating  current  electric 
energy  input  only.  An  electric 
refrigerator  may  include  a  compartment 
for  the  freezing  and  storage  of  food  at 
temperatures  below  32°  F,  but  does  not 


provide  a  separate  low  temperature 
compartment  designed  for  the  freezing 
and  storage  of  food  at  temperatures 
below  8°F. 

m.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  the  National 
Environmental  Policv  Act 

The  Department  has  reviewed  this 
rule  under  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4321  et  seq.,  the  regulations  of  the 
Council  on  Environmental  Quality.  40 
CFR  parts  1500-1508.  the  Department's 
regulations  for  compliance  with  NEPA. 
10  CFR  part  1021.  and  the  Secretarial 
Policy  on  the  National  Environmental 
Policy  Act  (June  1994).  DOE  has 
concluded  that  this  rule  is  covered 
under  the  Categorical  Exclusion  in 
paragraph  AS  to  subpart  D,  10  CFR  part 
1021,  which  applies  to  rulemakings  that 
interpret  or  amend  an  existing 
regulation  without  changing  the 
environmental  effect  of  the  regulation. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

B.  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Rexiew" 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review."  58  FR  51735  (October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  the  Executive  Order  bv 
the  Office  of  Information  and  Regulatory 
Affairs  in  the  Office  of  Management  and 
Budget. 

C.  Re\iew  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibilitv  Act  of 
1980.  5  use.  601,  requires  an 
assessment  of  the  impact  of  regulations 
on  small  businesses.  Small  businesses 
are  those  firms  within  an  industry  that 
are  privately  owned  and  less  dominant 
in  the  market  and  that  meet  the  size 
standards  for  small  concerns 
promulgated  by  the  Small  Business 
Administration.  A  regulators'  fiexibility 
analysis  examines  the  impact  of  the  rule 
on  small  entities  and  considers 
alternative  ways  of  reducing  negative 
impacts.  The  regulatory  flexibility 
analysis  requirement  does  not  apply  if 
the  head  of  an  agency  certifies  that  the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
use,  605.  Today's  final  rule  redefines 
the  term  "electric  refrigerator"  to 
exclude  wine  coolers.  This  change  to 
the  definition  was  requested  by  small 
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manufacturers  of  wine  coolers  for  their 
benefit,  and  no  negative  impact  on  any 
small  manufacturer  is  foreseen. 
Accordingly,  DOE  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  Office  of 
Management  and  Budget  clearance  is 
required  under  the  Paperwork 
Reduction  Act,  44  U.S.C,  3501  et  seq. 

E.  Review  Under  Executive  Order  12988. 
"Civil  Justice  Reform 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations.  Section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,''  61  FR  4729  (February  7,  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any: 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any:  (5) 
adequately  defines  key  terms:  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  reviewed  today's  final  rule 
under  the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law,  the  final 
regulations  meet  the  relevant  standards 

F  "Takings"  Assessment  Review 

DOE  has  determined  pursuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Propertv 
Rights,"  52  FR  8859  (March  18,  1988). 
that  this  regulation  would  not  result  in 


any  takings  that  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

G.  Review  Under  Executive  Order  13132 

Executive  Order  13132  "Federalism," 
64  FR  43255  (August  4,  1999).  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  federalism  implications 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  polic\Tnaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  Agencies  also  must 
have  an  accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications  DOE  published  its 
intergovernmental  consultation  policy 
on  March  14.  2000.  (65  FR  13735). 
Today's  final  rule  only  changes  the 
definition  of  an  electric  refrigerator  and 
it  would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  ("Unfunded  Mandates  Act") 
requires  that  the  Department  prepare  an 
assessment  of  costs  and  benefits  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  The  written  assessment 
must  include:  (i)  Identification  of  the 
Federal  law  under  which  the  rule  is 
promulgated:  (ii)  a  qualitative  and 
quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 
mandate  and  an  analysis  of  the  extent  to 
which  such  costs  to  state,  local,  and 
tribal  governments  may  be  paid  with 
Federal  financial  assistance:  (iii)  if 
feasible,  estimates  of  the  future 
compliance  costs  and  of  any 
disproportionate  budgetary  effects  the 
mandate  has  on  particular  regions, 
communities,  non-Federal  units  of 
government,  or  sectors  of  the  economy; 
(iv)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (v)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  state,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 


concerns  presented.  The  Department 
has  determined  that  todays  final  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  SI  00 
million  or  more  to  state,  local  or  to  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  Sections  203  and  204  of 
the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

/  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  final  rule 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
.Assessment. 

/  Review  Under  Executive  Order  13211 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  (66  FR  28355, 
May  22. "2001)  requires  Federal  agencies 
to  prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  .Affairs 
(OIR.A).  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  proposed  significant  energy  action 
.A  "significant  energy  action"'  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that; 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866.  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energv  supply,  distribution,  and  use. 

Today's  final  rule  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  the  use  of  energy  and. 
therefore,  is  not  a  significant  energy 
action.  Accordingly.  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

K.  Congressional  Sotification 

As  required  by  5  U.S.C.  801,  DOE  will 
submit  to  Congress  a  report  regarding 
the  issuance  of  today's  final  rule  prior 
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to  the  effective  date  set  forth  at  the 
Dutset  of  this  notice.  The  report  will 
state  that  it  has  been  determined  that 
the  rule  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  801(2). 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Hou.sehold  appliances. 

Issued  in  Washington.  DC.  on  November 
14.2001. 
Dougla.s  L.  Faulkner, 

Prini  ipul  Dfputv  Assistant  Secretary.  Energ}' 
Efficiency  and  Hcnewable  Energy. 

For  the  reasons  sot  forth  in  the 
preamble.  Part  430  of  Chapter  II  of  Title 
10.  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

PART  43(>-ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

.Authority:  42  L.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2  Section  430.2  is  amended  bv 
revising  the  definition  for  Electric 
refrigerator  \.o  read  as  follows: 

§430.2     Definitions. 

*  •  *  •  * 

Electric  refrigerator  means  a  cabinet 
designed  for  the  refrigerated  storage  of 
food  at  temperatures  above  32°  F  and 
below  39°  F.  configured  for  general 
refrigt!rated  food  storage,  and  having  a 
>(jurte  of  refrigeration  requiring  single 
phase,  ahernating  current  electric 
energy  input  onh .  An  electric 
refrigerator  may  include  a  compartment 
tor  the  freezing  and  storage  of  food  a; 
temperatures  below  32'  F,  but  does  not 
provide  a  separate  low  temperature 
compartment  designed  for  the  freezing 
and  storage  of  food  at  temperatures 
he|(,w  8   F 


!KR  no.    1)1-2882:?  Fil^d  11-16-01;  8:4.=;  am| 
BILLING  COO€  6450-01 -P 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A,  Extensions  of 


Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decrease  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  were  effective  November 
6.  2001 .  The  rate  changes  for  adjustment 
credit  were  effective  on  the  dates 
specified  in  12  CFR  201  51 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  lohnson.  Secretary  of  the 
Board,  at  (202)452-3259,  Board  of 
Governors  of  the  Federal  Reser\'e 

System.  20th  and  C  Streets  NW, 

VVashington,  DC  20551 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13,  14. 
19,  et  al.,  of  the  Federal  Reserve  Act.  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserx'e 
Banks. 

The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks"  discretion,  for  extended  credit 
for  up  to  30  days.  In  decreasing  the 
basic  discount  rate  from  2.0  percent  to 
1.5  percent,  the  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  50-basis-point 
decrease  in  the  discount  rate  was 
associated  with  a  similar  decrease  in  the 
Federal  fimds  rate  approved  by  the 
Federal  Open  Market  Committee 
(FOMC)  and  announced  at  the  same 
time. 

In  a  joint  press  release  announcing 
these  actions,  the  FOMC  and  the  Board 
of  Governors  stated  that  heightened 
uncertainty  and  concerns  about  a 
deterioration  in  business  conditions 
both  here  and  abroad  are  damping 
economic  activity.  For  the  foreseeable 
future,  than,  the  Committee  continues  to 
believe  that,  against  the  background  of 
its  long-run  goals  of  price  stabilitv  and 
sustainable  economic  growth  and  of  the 
information  currently  available,  the 
risks  are  weighted  mainly  toward 
conditions  that  may  generate  economic 
weakness.  Although  the  necessar>' 
reallocation  of  resources  to  enhance 
securit\  may  restrain  advances  in 
productivity  for  a  time,  the  long-term 
prospects  for  productivity  growth  and 
the  economy  remain  favorable  and 
should  become  evident  once  the 


unusual  forces  restraining  demand 
abate. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatorv'  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  The  rule  does  not  impose  anv 
additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary-  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth.  The  provisions  of  5 
U.S.C.  553(d)  that  prescribe  30  days 
prior  notice  of  the  effective  date  of  a 
rule  have  not  been  followed  because 
section  553(d)  provides  that  such  prior 
notice  is  not  necessary  whenever  there 
is  good  cause  for  finding  that  such 
notice  is  contrary  to  the  public  interest. 
As  previously  stated,  the  Board 
determined  that  delaying  the  changes  in 
the  basic  discount  rate  is  contrarv  to  the 
public  interest. 

List  of  Subjects  in  12  CFR  Fart  201 

Banks,  banking.  Credit.  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1 .  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  .Authority:  12  U.S.C.  343  el  seq., 
347a.  .547b.  347c.  347d.  348  et  seq..  357. 
374.374a  and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51     Adjustment  credit  for  depository 
institulons. 

The  rates  for  adjustment  credit 
provided  to  depositorv  institutions 
under  §  201.3(a)  are: 


Federal  Reserve 
Bank 


Rate 


Effective 


Boston 


1.5    Novemtjer  8. 
I      2001 
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Federal  Reserve 
Bank 


Rate 


Effective 


New  York  

1.5 

Novemtjer  6 

2001 

Ptiiiadelptiia  

1.5 

Novemtjer  7 
2001 

Cleveland     

1.5 

Novemt)er  8 

2001 

Rictimond 

1.5 

November  6 
2001 

Atlanta 

1.5 

Novemtier  8. 
2001 

Chicago 

1.5 

Novemt)er  7. 
2001 

St.  Louis 

1.5 

Novemt)er  7 
2001 

Minneapolis 

1.5 

NovemtJer  7. 

2001 

Kansas  City  

1.5 

November  8 
2001 

Dallas 

1.5 

November  8 
2001 

San  Francisco   

1.5 

Novemt)er  6 
2001 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  Novemtwr  13,  2001 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-28815  Filed  11-16-01;  8:45  am) 

BILLING  CODE  3S10-22-S 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z:  Docket  No.  R-1116] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  staff  commentarv. 


SUMMARY:  The  Board  is  publishing  a 
final  rule  amending  the  staff 
commentarv-  that  interprets  the 
requirements  of  Regulation  Z  (Truth  in 
Lending).  The  Board  is  required  to 
adjust  annually  the  dollar  amount  that 
triggers  requirements  for  certain 
mortgages  bearing  fees  above  a  certain 
amount  The  Home  Ownership  and 
Equity  Protection  Act  of  1994  (HOEPA) 
sets  forth  rules  for  home— secured  loans 
in  which  the  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  consummation  exceed  the  greater 
of  S400  or  8  percent  of  the  total  loan 
amount  In  keeping  with  the  statute,  the 
Board  has  annually  adjusted  the  S400 
amount  based  on  the  annual  percentage 
change  reflected  in  the  Consumer  Price 
Index  that  is  in  effect  on  June  1 .  The 
adjusted  dollar  amount  for  2002  is  $480. 
EFFECTIVE  DATE:  januarv'  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minh-Duc  T.  Le.  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 


Federal  Reserve  System,  at  (202)  452- 
366"  For  the  users  of 
Telecommunications  Device  for  the  Deaf 
(  ■TDD')  only  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Truth  in  Lending  Act  (TILA;  15 
U.S.C.  1601  -  1666J)  requires  creditors 
to  disclose  credit  terms  and  the  cost  of 
consumer  credit  as  an  annual 
percentage  rate.  The  act  requires 
additional  disclosiu-es  for  loans  secured 
by  a  consumers  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 
TILA  IS  implemented  bv  the  Board's 
Regulation  Z  (12  CFR  part  226)  The 
Board's  official  staff  commentar>  (12 
CFR  part  226  (Supp.  1)1  interprets  the 
regulation,  and  provides  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions 

In  1995.  the  Board  published 
amendments  to  Regulation  Z 
implementing  HOEPA.  contained  in  the 
Riegle  Coram unitv'  Development  and 
Regulatorv  Improvement  Act  of  1994. 
Pub.  L   103-325.  108  Stat  2160  (60  FR 
15463).  These  amendments  are 
contained  in  §  226.32  of  the  regulation 
and  impose  substantive  limitations  and 
additional  disclosure  requirements  on 
certain  closed— end  mortgage  loans 
bearing  rates  or  fees  above  a  certain 
percentage  or  amount  As  enacted,  the 
statute  requires  creditors  to  comply  with 
the  HOEPA  rules  if  the  total  points  and 
fees  payable  by  the  consumer  at  or 
before  loan  consummation  exceed  the 
greater  of  S400  or  8  percent  of  the  total 
loan  amount  TIL^  and  Regulation  Z 
provide  that  the  S400  figure  shall  be 
adjusted  annually  on  Ianuar\  1  by  the 
annual  percentage  change  in  the 
Consumer  Price  Index  (CPI)  that  was 
reported  on  the  preceding  June  1.  (15 
use.  1602(aa)(3)  and  12  CFR 
226.32(a)(l)(ii)).  The  Board  adjusted  the 
S400  amount  to  S465  for  the  year  2001 

The  Bureau  of  Labor  Statistics 
publishes  consumer-based  indices 
monthly,  but  does  not    report  "  a  CPI 
change  on  June  1.  adjustments  are 
reported  in  the  middle  of  each  month 
The  Board  uses  the  CPI-U  index,  which 
is  based  on  all  urban  consumers  and 
represents  approximately  80  percent  of 
the  U.S.  population,  as  the  index  for 
adjusting  the  S400  doUarfigure  The 
adjustment  to  the  CPI-U  index  reported 
by  the  Bureau  of  Labor  Statistics  on  May 
15.  2001.  was  the  CPI-U  index    in 
effect"  on  (une  1.  and  reflects  the 
percentage  increase  from  April  2000  to 
April  2001.  The  adjustment  to  the  S400 
figure  below  reflects  a  3  27  percent 
increase  in  the  CPI-U  index  for  this 


period  and  is  rounded  to  whole  dollars 
for  ease  of  compliance. 

11.  .Adjustment  and  Commentary 
Revision 

For  the  reasons  set  forth  in  the 

preamble,  for  purposes  of  determining 
whether  a  mortgage  transaction  is 
covered  by  12  CFR  226.32  (based  on  the 
total  points  and  fees  payable  by  the 
consumer  at  or  before  loan 
ronsummationi.  a  loan  is  covered  if  the 
points  and  fees  exceed  the  greater  of 
$480  or  8  percent  of  the  total  loan 
amount,  effective  lanuarv-  1.  2002 
Conunent  32(a)(l)(ii)-2  which  lists  the 
adjustments  for  each  year,  is  amended 
to  reflect  the  dollar  adjustment  for  2002 
Because  the  timing  and  method  of  the 
adjustment  is  set  b\  statute,  the  Board 
finds  that  notice  and  public  comment 
on  the  change  are  unnecessary 

rn.  Regulatory  Flexibility-  .Analysis 

The  Board  certifies  that  this 
amendment  will  not  have  a  substantial 
effect  on  regulated  entities  because  the 
only  change  is  to  raise  the  threshold  for 
transactions  requiring  HOEPA 
disclosures. 

List  of  Subjects  inl2  CFR  Part  226 

.Advertising.  Federal  Reserve  System. 
Mortgages.  Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  Regulation 
Z,  12  CFR  part  226,  as  set  forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806:  15  U.S.C.  1604 
and  1637(c)(5). 

2.  In  Supplement  I  to  Part  226.  under 

Section  226  32 Requirements  for 

Certain  Closed-End  Home  Mortgages. 
under  Paragraph  32(a)(l)(ii).  paragraph 
2.vii.  is  added 

SLTPLEME.\T  I  TO  PART  226- 
OFnCLAL  STAFF  INTERPRETATIONS 


SUBPART  E-SPECIAL  RIXES  FOR 
CERTALN  HOME  MORTGAGE 
TRANSACTIONS 

*  *     •     *     • 

Section  226.32 — Requirements  for  Certain 
Closed-End  Home  Mortgages 
32lal  Coverage 

•  •     *     *     • 

Paragraph  32fa)n)lii) 


2  Annual  adjustment  of  $400 
amount 


I 
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vii.  For  2002,  S480,  reflecting  a  3.27 
percent  increase  in  the  CPI-U  from  June 
JOOO  to lune  2001. rounded  to  the 

nearest  whole  dollar. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Direitor  of  the  Division  of  Consumer  and 
Community  Affairs  under  delegated 
.iiithoritv.  November  14.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary-  of  the  Board. 
'FR  nof    01-2H84f)  Filed  11-16-01;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-CE-09-AD:  Amendment 
39-12502:  AD  2001-23-05] 

RIN2120-AA64 

Airwodhiness  Directives;  SOCATA — 
Groupe  Aerospatiale  Models  TB  9,  TB 
10,  TB  20,  TB  21.  and  TB  200  Airplanes 

agency:  F»'deral  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  S()C.\TA — Groupe 
Aerospatiale  (SOCATA)  Models  TB  9. 
TB  10.  TB  20,  TB  21 ,  and  TB  200 
airplanes  that  do  not  have  factory 
Modification  165,  any  edition, 
incorporated  on  the  front  seats.  This  AD 
requires  you  to  modifv  the  front  seats 
ihjt  have  solid  metal  seat  pans.  This  AD 
IS  the  result  of  mandatorv  continuing 
airworthiness  information  (MCAI) 
issued  by  the  ainvorthiness  authority  for 
France  The  actions  specified  bv  this  AD 
are  intended  to  eliminate  the  potential 
for  the  front  seats  to  inadvertently 
unlock  from  their  fixed  positions.  Such 
unc  ontrolled  mo\ement  could  prevent 
the  pilot  from  making  the  necessary 
flight  maneuvers  to  control  the  airplane. 
DATES:  This  AD  becomes  effective  on 
lanuarv  4,  2002 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  (ertain  publications  listed  in  the 
regulations  as  of  lanuarv  4.  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
S0(;ATA  Groupe* AtTospatiale. 
Customer  Support.  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  930 — F65009  Tarbes 
Cedex,  France;  telephone;  Oil  33  5  62 
41  73  00;  facsimile:  Oil  33  5  62  41  76 
.54;  or  the  Product  Support  Manager. 
SOCATA — Groupe  Aerospatiale,  North 


Perry  Airport,  7501  Pembroke  Road, 
Pembroke  Pines.  Florida  33023: 
telephone:  (954)  894-1160;  facsimile: 
(954)  964-4191.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-CE- 
09-AD.  901  Locust,  Room  506,  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW,,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum.  Aerospace  Engineer.  FAA. 
Small  Airplane  Directorate.  901  Locust. 
Room  301.  Kansas  City.  Missouri  64106: 
telephone:  (816)  329-4146:  facsimile: 
(81R)  329-4090 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
ainvorthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  SOCATA 
Models  TB  9,"TB  10,  TB  20,  TB  21,  and 
TB  200  airplanes  that  do  not  have 
factor^'  Modification  165  incorporated 
on  the  front  seats.  The  DGAC  reports 
cases  where  the  seat  pan  interfered  with 
the  front  seat  locking  mechanism. 
Interference  with  the  seat  locking 
mechanism  could  result  in  uncontrolled 
movement  of  the  front  seats. 

This  condition  does  not  affect 
airplanes  with  factory'  Modification  165, 
any  edition,  incorporated.  This 
modification  consists  of  cutting  a  slot  in 
the  solid  metal  seat  pan  to  eliminate  the 
interference. 

Has  Fil,-\  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all 
SOCATA — Groupe  Aerospatiale 
(SOCATA)  Models  TB  9.  TB  10.  TB  20, 
TB  21.  and  TB  200  airplanes  that  do  not 
have  factor\'  Modification  165,  any 
edition,  incorporated  on  the  front  seats. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  24,  2001 
(66  FR  44556).  The  NPRM  proposed  to 
require  you  to  modify  the  front  seat 
configuration. 

What  is  the  potential  impact  if  FAA 
took  no  action?  The.  actions  specified  by 
this  AD  aie  intended  to  eliminate  the 
potential  for  the  front  seats  to 
inadvertently  unlock  from  their  fixed 
positions.  Such  uncontrolled  movement 
could  prevent  the  pilot  from  making  the 
necessary  flight  maneuvers  to  control 
the  airplane. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 


to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Manufacturer 
Estimates  36  Aircraft  in  the  U.S.  Fleet 
Are  Affected  by  the  Proposed  AD 

What  is  the  commenter's  concern? 
The  AD  affects  only  certain  models  of 
seats;  commenter  estimates  that  36 
aircraft  in  the  U.S.  were  affected  bv  the 
AD.  The  commenter  wants  FAA  to 
reflect  this  in  the  Cost  Impact  section. 

What  is  FAA 's  response  to  the 
concern?  The  FAA  agrees  with  the 
manufacturer  that  this  initial  estimate  is 
correct.  However,  it  is  possible  that 
owner/operators  might  have  had 
modifications  made  to  the  aircraft  later 
that  make  them  subject  to  the  AD.  The 
FAA  will  note  that  this  AD  possibly 
affects  125  aircraft  in  the  U.S.  registrv'. 

Comment  Issue  No,  2:  FAA  Better 
Identify  Seats  Affected  by  the  AD 

What  is  the  commenter's  concern? 
One  commenter  states  that  only  seats 
with  solid  metal  seat  pans  are  affected 
by  this  AD:  seats  with  a  mesh  seat  pan 
are  not  affected.  The  commenter 
recommended  that  FAA  make  it  clear  in 
the  AD  what  seats  are  affectod. 

What  is  FAA  s  response  to  the 
concern?  The  FAA  agrees  with  the 
commenter  and  will  clearly  identify  that 
only  solid  metal  seat  pans  are  affected 
by  the  AD, 

FAA's  Determination 

What  is  FAA  s  final  determination  on 
this  issup^  We  carefully  reviewed  all 
available  information  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
discussed  above  and  minor  editorial 
questions.  We  have  determined  that 
these  changes  and  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

c:ondition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD 
possibly  affects  125  airplanes  in  the  U.S. 
registry.  Of  these  125  airplanes,  36  had 
the  affected  seats  installed  at  the 
manufacturer.  The  other  89  airplanes 
could  have  had  these  seats  installed 
since  manufacture. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
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airplanes?  We  estimate  the  following 
costs  to  accomplish  the  modification; 


Latx>r  cost 


5  workhours  •  $60  per  hour  =  S300 


Parts  cost 


Total  cost       Total  cost  on  US  op- 
per  airplane  I  erators 


$58  ($29  per  seat,  2  seats  per 

airplane) 


$358      $358  «  125  =  $44  750 


Regulatory  Impact 

Does  this  AD  impact  various  entities'' 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action^  For  the  reasons 
discussed  above.  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory' 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepeired  for  this  action  is 


contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  Reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701 
§39.13    [Amended] 

2  FAA  amends  §  39,13  by  adding  a 
new  AD  to  read  as  follows: 


2001-23-05  SOC.MA  Groupe  Aerospatiale: 

.Amendment  .39-12502:  Docket  No, 
2001-CE-09-AD, 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  TB  9,  TB  10.  TB  20 
TB  21,  and  TB  200  airplanes,  all  serial 
numbers,  that 

II)  Do  not  incorporate  factorv'  Modification 
165.  any  edition.  Modification  165  consists  of 
cutting  a  slot  in  the  solid  metal  seat  pan  to 
eliminate  interference  with  the  locking 
mechanism. 

(2)  are  equipped  with  solid  metal  seat 
pans,  and 

(3)  are  certificated  in  any  category 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
atwve  airplanes  must  comply  with  this  AD 

(c)  What  problem  does  this  AD  address^ 
The  actions  specified  by  this  AD  are  intended 
to  eliminate  the  potential  for  the  front  seats 
to  inadvertently  unlock  from  their  fixed 
positions  Such  uncontrolled  movement 
could  prevent  the  pilot  from  making  the 
necessary  flight  maneuvers  to  control  the 
airplane 

(d)  What  actions  must  I  accomplish  to 
address  this  problem'' To  address  this 
problem,  you  must  accomplish  the  following' 


ActKX« 


Compliance 


Procedures 


(1)  Modify  the  front  seats  ttiat  have  soJtd  metal 
seat  pans  A  seat  that  has  a  mesh  seat  pan 
IS  not  affected  and  does  not  require  modi- 
fication 

(2)  Do  not  install  any  of  ft>e  seats  refererx»d  in 
SOCATA  Sen«»  Bulletin  SB  10-115  25, 
dated  Decemtwr  2000  (w  FAA-approved 
equivalent  part  numbers)  wrtfvxjt  incor- 
porating ttie  modification  required  t>y  para- 
graph (d)(1)  of  this  AD 


Within  the  next  100  hours  time-in-sen>oce  (TISi 
after  January  4,  2002  (the  effective  date  of 
the  AD). 


As  of  January  4. 
this  AD) 


2002  (the  effectrve  date  of 


In  accordar>ce  with  the  Accomplishment  in- 
stnjctior^  section  of  SOCATA  Service  Bul- 
letin SB  10-115  25  dated  Decemt>er  2000 
and  tfie  applicable  maintenance  manual 

In  accordarice  with  SOCATA  Service  Bulletin 
Se  10-115  25.  dated  December  2000 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  .Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  mav 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate, 

Note  1:  This  KU  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner' operator  must 
request  approval  for  an  alternative  method  of 


compliance  in  accordance  with  paragraph  (e)  ' 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  Londition 
addressed  by  this  .\D:  and.  if  vou  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  1  get  information  about  any 
already-approved  alternative  methods  of 
compliance'' Contact  Karl  Schletzbaum, 
Aerospace  Engineer.  FAA.  Small  .^lrplane 
Directorate.  901  Locust.  Room  301,  Kansas 
City.  Missouri  64106.  telephone  (816)  329- 
4146;  facsimile  (816)  329-^090 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD''  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21  197  and  211 99  of  ihe  Federai 
Aviation  Regulations  (14  CFR  21  197  and 
21.199)  to  operate  your  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD, 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference''  .Actions  required 
by  this  .AD  must  be  done  in  accordance  with 
SOCATA  Service  Bulletin  SB-10-115-25. 
dated  December  2000  The  Director  of  the 
Federal  Register  approved  this  incorpioration 
by  reference  under  5  U  S.C,  552(a)  and  1  CFR 
part  51   You  can  get  copies  from  SOCATA 
Groupe  .\ER0SPAT1ALE.  Customer  Support. 
.^e^odrome  Tarbes-Ossun-Lourdes,  BP  930 — 
F65009  Tarbes  Cedex,  France;  or  the  Product 
Suppon  Manager.  SOC.\TA — Groupe 
AEROSPATIALE.  North  Perry  Airport.  7501 
Pembroke  Road.  Pembroke  Pines.  Florida 
33023  You  can  look  at  copies  at  the  FAA. 
Centra!  Region.  Office  of  the  Regional 
Counsel.  901  Locust.  Room  506.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
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Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

(i)  When  does  this  amendment  become 
effective^  This  amendment  becomes  effective 

(in  lanuary  4,  2002. 

Note  2:  The  subiec  t  of  this  AD  is  addressed 
in  French  .^D  2001-005(A),  dated  lanuarv  10. 
2001 

Issued  in  Kansas  City,  Missouri,  on 

November  ,S.  2001 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 

C'tTtification  Senice 

IFR  Doi.  01-28419  Filed  11-16-01;  8:45  am] 

BILUMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  89-ANE-44-AD;  Amendment 
39-12505;  AD  2001-23-08] 

RIN2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.  ( )HC-(  )2Y(  H  ) 
Propellers 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
priority  letter  AD  90-02-23.  that  is 
applicable  to  certain  Hartzell  Propeller 
Inc  (  lHC-(  )2Y(  H  )  propellers.  That 
priority  letter  currently  requires 
repetitive  visual  inspections  of  propeller 
hubs  for  cracks  using  a  lOX  glass  and. 
if  necessary,  removal  of  cracked  hubs 
and  replacement  v^ith  serviceable  parts 
This  amendment  changes  the  frequency 
and  method  of  inspection  by  requiring 
initial  and  repetitive  eddv  current 
inspections  (ECI)  of  the  propeller  hub 
fillet  radius  for  cracks  and  requires  that 
certain  model  propeller  hubs  be 
removed  from  service.  In  addition,  this 
.^D  allows  installation  of  an  improved 
design  propeller  hub  as  terminating 
action  to  the  repetitive  ECI  This 
amendment  is  prompted  by  reports  of 
cracked  propeller  hubs  found  in  service 
after  they  had  been  inspected  in 
accordance  with  the  visual  inspections 
required  by  the  current  AD.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  propeller  hub 
resulting  from  cracks,  that  can  cause 
blade  separation  and  subsequent  loss  of 
aircraft  control. 

DATES:  Effective  date  December  24, 
2001  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  December 
24, 2001 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Hartzell  Propeller  Inc.,  Product 
Support  Department,  One  Propeller 
Place,  Piqua,  OH  45356:  telephone: 
(937)  778-4379,  fax:  (937) 778-4391. 
This  information  may  be  examined,  bv 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo.  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA.  Small  Airplane  Directorate,  2300 
East  Devon  Avenue.  Des  Plaines,  IL 
60018:  telephone:  (847)  294-7031,  fax: 
(847)  294-7834. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  priority  letter 
airworthiness  directive  (AD)  90-02-23, 
applicable  to  certain  Hartzell  Propeller 
Inc.  (  )HC-(  )2Y(  )-(  )  propellers,  was 
published  in  the  Federal  Register  on 
January  27,  1999  (64  FR  4061).  That 
action  proposed  to  change  the  frequency 
and  method  of  inspection  by  requiring 
initial  and  repetitive  ECI  of  the 
propeller  hub  fillet  radius  for  cracks 
and,  if  necessary,  removal  and 
replacement  of  cracked  hubs  with 
serviceable  parts.  In  addition,  that 
action  proposed  to  expand  the  models 
of  propellers  affected  and  allow 
installation  of  an  improved  design 
propeller  hub  as  terminating  action  to 
the  repetitive  ECI. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Replace  "A"  Hub  Design  With  "B"  Hub 
Design 

The  manufacturer  notes  that  since  the 
NPRM  was  published,  there  have  been 
some  instances  of  fractures  involving 
the  rear  hub  half  of  the  "A"  suffix  serial 
numbered  hubs.  Since  the  rear  half  of 
the  hub  cannot  be  readily  inspected,  the 
manufacturer  recommends  the 
replacement  of  "A"  suffix  hubs  with  the 
current  "B"  suffix  hubs,  which 
incorporate  a  new  design 

The  FAA  agrees  in  part  and  has 
incorporated  into  this  AD  the 
replacement  requirements  for  "A"  suffix 
hubs  per  Hartzell  Service  Bulletin  HC- 


SB-61-227,  Revision  2,  dated  May  8, 
2000.  The  FAA  is  also  considering 
expanding  the  applicability  of  this 
action  in  the  future  to  remove  from 
service  all  "A"  suffix  hub  designs, 
regardless  of  the  aircraft  model  they  are 
installed  on. 

Current  AD  is  Adequate 

One  commenter  contends  that  the 
current  AD,  requiring  visual  inspections 
using  a  lOx  glass  at  intervals  of  50 
hours,  adequately  detects  cracked  hubs 
prior  to  catastrophic  failure.  Since  a 
new  design  hub  is  available,  and  no 
catastrophic  failures  have  been 
attributed  to  a  failure  to  detect  a  crack 
using  the  current  inspections,  the 
commenter  contends  that  there  is  no 
need  for  a  more  expensive  eddy  current 
inspection. 

The  FAA  does  not  agree.  The  service 
history  of  these  propellers  since  the 
current  AD  was  issued  indicates  that  the 
visual  inspections  are  not  working  as 
intended.  Two  hubs  that  were 
apparently  inspected  visually  did,  in 
fact,  fail  in  service,  releasing  propeller 
blades.  In  another  instance,  a  crack  was 
discovered  during  overhaul.  32  hours 
following  a  visual  inspection  performed 
in  accordance  with  the  current  AD. 
Other  instances  were  reported  where 
cracks  were  found  only  after  unusual 
vibrations  or  grease  and  oil  on  the 
windshield  prompted  examinations  of 
the  propeller  hubs,  which  had  passed 
the  visual  inspection  required  by  the 
current  AD.  As  a  result,  the  FAA 
believes  that  an  ECI  of  the  propeller  hub 
is  required  in  order  to  increase  the 
probability  of  detection  and  decrease 
the  risk  of  in-service  failure  of  the  hub. 

Increase  Repetitive  Inspection  Period 

One  commenter  requests  that  the 
repetitive  inspection  period  be  changed 
from  150  hours  to  400-500  hours,  then 
shortened  after  more  data  is  collected. 
The  commenter  feels  that  the  cost 
analysis  does  not  reflect  the  true  costs 
of  having  to  perform  ECI  every  150 
hours,  particularly  for  operators  located 
in  remote  areas  of  the  country. 

The  FAA  does  not  agree.  The  service 
history  demonstrates  the  need  for  ECI  in 
lieu  of  the  visual  inspection.  The  150- 
hour  interval  is  based  on  an  engineering 
evaluation  of  crack  growth.  The  cost 
analysis  estimates  the  average  cost  to 
perform  the  mandated  actions.  Those 
costs  could  be  higher  in  certain  cases. 
Operators  could  mitigate  higher  costs  by 
seeking  training  and  certification  to 
perform  the  ECI  at  the  operator's 
location.  Operators  desiring  to  pursue 
this  alternative  should  contact  Hartzell. 
In  addition,  the  AD  allows  for 


Federal  Register/Vol.  66,  No.  223 /Monday.  November  19,  2001 /Rules  and  Regulations         57853 


replacement  of  certain  propeller  hubs  as 
terminating  action  for  the  repetitive  ECI. 

Mandatory  Overhaul 

One  commenter  notes  that  instead  of 
requiring  repetitive  ECI  and  making 
design  changes  to  the  propeller, 
operators  should  be  required  to  adhere 
to  the  manufacturer's  recommended 
overhaul  interval  of  5  years  or  1.000 
hours.  The  commenter  is  concerned  that 
the  design  changes  will  introduce  a  new- 
set  of  problems,  and  in  the  commenter's 
opinion,  while  a  propeller  failure  is 
extremely  critical,  the  older  Hartzell 
propeller  designs  are  extremely  reliable 
when  properly  maintained. 

The  FAA  does  not  agree.  The  cracks 
were  not  caused  by  the  lack  of 
maintenance.  The  repetitive  ECI 
inspection  is  required  at  inter\als  of  150 
hours  which  is  fdv  more  often  than  a  5- 
year  or  1 . 000-hour  time  between 
overhaul. 

Seriousness  of  Propeller  Failure 

One  commenter  expresses  concerns 
that  the  F.AA  has  treated  the  potential 
failure  of  these  propeller  hubs  with  too 
much  complacency,  allowing  visual 
inspections  using  a  lOX  glass.  The 
commenter  notes  that  a  crack  detected 
using  a  lOX  glass  may  well  be  very  close 
to  failure  and  that  any  propeller  hub 
failure  exposes  the  aircraft  to  serious 
control  problems  and  could  likely  result 
in  a  loss  of  the  aircraft. 

The  FA.^  agrees  that  cracks  in  a 
propeller  hub  present  a  very  serious 
unsafe  condition.  When  the  current  AD 
was  issued,  the  FAA  viewed  a  visual 
inspection  with  a  very  short  repetitive 
interval  as  sufficient  to  address  that 
serious  unsafe  condition.  Based  on  the 
service  history  since  then,  the  F.AA  has 
determined  that  an  inspection  method 
with  a  higher  sensitivity  of  crack 
detection  is  needed,  and  this  AD  will 
require  an  ECI  with  longer  intenals 

AD  Applicability  arid  Aircraft  Names 

One  commenter  suggests  changes  to 
the  aircraft  names  listed  in  the  AD.  The 
commenter  notes  that  two  different  type 
certificates  cover  aircraft  named  Britten 
Norman  BN-2.  and  the  AD  does  not 
clearly  indicate  which  aircraft  may  have 
the  affected  propellers.  The  commenter 
also  notes  that  the  phrase    agricultural 
category  "  does  not  clearly  identify 
which  aircraft  may  have  an  affected 
propeller.  The  commenter  also  notes 
that  the  Hartzell  Y-shank  propeller  does 
not  appear  to  be  eligible  for  installation 
on  a  number  of  the  aircraft  listed  in  the 
AD. 

The  FAA  agrees  that  the  applicability 
of  the  proposed  AD  w  as  not  clear  and 
that  changes  are  needed  to  provide 


operators  with  an  unambiguous 
identification  of  the  affected  propellers. 
The  FAA  has  reviewed  the  aircraft  type 
certificate  data  sheets  and  supplemental 
type  certificate  data  sheets  and  has 
changed  the  reference  to  the    Britten 
Norman  BN-2(  )  aircraft"  to    Pilatus 
Britten  Norman  or  Britten  Norman  BN- 
2  series  aircraft  (also  known  as  the 
Islander  or  Trislander)"  The  AD  applies 
to  all  Hartzell  Y-shank  propellers 
installed  on  any  Britten  Norman  or 
Pilatus  Britten  Norman  BN-2  series 
aircraft  that  have  a  Textron  Lycoming 
540  series  engine.  The  AD  does  not 
apply  to  the  Textron  Lycoming  541 
series  engine.  The  general  statement  of 
applicability  also  includes  all  Hartzell 
Y-shank  propeller  installed  on  any 
aircraft  certificated  in  the  acrobatic 
catergory  or  that  has  ever  been  used  for 
agricultural  purposes.  The  list  of  aircraft 
types  that  follows  that  general  statement 
includes  the  changes  the  commenter 
noted.  "Great  Lakes  Aircraft  Co.  2T-1 
series  aircraft"  has  been  changed  to 
"Great  Lakes  .Aircraft  Co.  or  Chaparral 
Motors  2T-1  series  aircraft.  "  Piper  '  P.^- 
36-600  "  has  been  changed  to  ''Piper 
PA-36-300."  The  list  includes  those 
aircraft  types  that  may  have  a  Hartzell 
Y-shank  propeller  installed  through 
supplemental  type  certificate  ISTC). 
That  STC  approval  may  not  be  reflected 
on  the  aircraft's  type  certificate  data 
sheet. 

Other  Changes 

Since  the  FA,\  published  this 
proposal,  the  manufacturer  has  updated 
Service  Bulletin  HC-SB-61-227.  This 
.•\D  references  Hartzell  Propeller  Service 
Bulletin  HC-SB-61-227.  Revision  2, 
dated  May  8.  2000 

The  FAA  has  also  made  editorial 
changes  in  the  requirements  of  the  AD. 
Those  changes  do  not  alter  the 
substance  of  the  requirements  from 
what  was  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the. AD 

Economic  Analysis 

There  are  approximately  10.800 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
4,600  propellers  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  ECI 
action  of  this  AD.  that  it  would  take 
approximately  1  work  hour  per 
propeller  to  accomplish  the  ECI  actions. 


and  that  the  average  ECI  rate  is  Si  50  per 
work  hour  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U  S  operators  per  ECI  is  estimated  to  be 
S690.000  The  F.AA  estimates  that  2.100 
propellers  installed  on  aircraft  of  U.S. 
registry  would  be  affected  b\  the 
replacement  action,  and  that  it  would 
take  approximately  6  work  hours  to 
replace  a  propeller,  the  average  parts 
cost  for  a  replacement  propeller  hub  is 
S2.600.  and  that  the  average  rate  is  S60 
per  work  hour  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  for  replacement  is 
estimated  to  be  S6,216.0C0. 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule  "  under  the  DOT 
Regulaton  Policies  and  Procedures  (44 
FR  11034'Februarv  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C   106(g).  40113.  44701. 
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§39.13     [Amended] 

2.  Section  39.13  is  amended  bv 
adding  a  new  airworthiness  dire(ti\e 
(AD).  Amendment  J9-12505,  to  read  as 
follows: 

2001-23-08     Hartzell  Propeller  Inc.: 

.Xmendmciii  i't-lJ.'iO'i.  Docket  No.  89- 
ANE-44.  Supersedes  priority  letter  AD 
90-02-23. 

ApplicabilitviThis  airworthiness  directive 
(AD)  is  applicable  toHartzell  Inc  0HC-()2Y()- 
0  propeller  models  (also  known  as  Y-shank 
propellers)  installed  on  Piper  PA-32  series 
aircraft  with  Textron  Lycoming  540  series 
engines  that  are  rated  at  300  HP  or  higher, 
or  installed  on  Pilatus  Britten  Norman  or 
Britten  Norman  BN-2  series  aircraft  (also 
known  as  Islander  or  Trislander)  with 
Textron  Lycoming  .^40  series  engines,  or 
installed  on  any  aircraft  certificated  in  the 
acrobatic  category,  or  installed  on  any  aircraft 
that  has  ever  been  used  for  agricultural 
operations.  These  propellers  have  model 
numbers  in  the  form  of  ()HC-()2Y(H).  which 
have  no  suffix  letter  or  have  the  suffix  letter 
"A"  or  "E"  at  the  end  of  the  hub  serial 
number.  This  AD  does  not  apply  to  Hartzell 
Propeller  Inc  ()HC:-()2Y()-()  propeller  models 
with  the  suffix  letter  "B"  at  the  end  of  the 
hub  serial  number. 

The  following  list  of  aircraft,  type 
certificated  in  the  aciobatic  category  or  used 
for  agricultural  operations,  may  have  Hartzell 
Y-shank  propellers  installed,  but  this  list  is 
for  reference  purposes  only;  Aermacchi 
S.p.A.  (formerly  SI.'\I-Mart;hetli)  S.20.5  series 
aircraft.  S.208  series  aircraft.  F.260  series 
airf;raft;  American  Champion  (formerly 
Bellanca.  Champion)  8KCAB.  8CX::BC;  Aviat 
(licensed  by  Sky  International  (formerly 
White  International  and  Pitts))  S-lT,  S^2.  S- 
2A,  S-2S.  S-2B  ;  Cessna  A188A.  A188B, 
T188C:  Flugzeugwerke  Altenrheim  AC  (FFA) 
AS202/18A  -BRAVO'  .  AS202/18A4' 
BRAVO;'  Great  Lakes  Aircraft  Co.  or 
(Chaparral  Motors  2T-1  series  aircraft: 
Moravan  National  Corporation  Zlin  .526  : 
Piper  PA-25-260.  PA-36-300:  SOCATA— 
(iroupe  Aerospatiale  (Morane  Saulnier) 
MS893A.  ai'd  MS8q3E. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effe<:t  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
(ondition  has  not  been  eliminated,  the 
request  should  include  spec:ifif:  actions  to 
address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  propeller  hub 
resulting  from  cracks,  that  can  rause  blade 
separation  and  subsequent  loss  of  aircraft 
control,  accomplish  the  following: 


Eddy  Current  Inspection 

(a)  Perform  initial  and  repetitive  eddy 
current  inspections  (ECI)  of  the  propeller  hub 
fillet  radiuis  for  cracks.  The  initial  ECI  is  for 
propellers  with  no  suffix  letter  at  the  end  of 
the  serial  number  and  on  propellers  with 
serial  numbers  DN3607A,  DN3609A, 
DN3613A.  DN3615A,  DN3628A,  DN3630A. 
DN3641A.  DN3940A,  DN3944A.  DN3949A. 
and  DN3962A.  The  repetitive  ECI  is  for 
propellers  with  the  suffix  letter  "E  '  at  the 
end  of  the  hub  serial  number.  Perform  the 
ECI's  in  aGr;ordance  with  Hartzell  Propeller 
Inc.  Servian  Bulletin  (SB)  No.  HC-SB-61- 
227,  Revision  2,  dated  May  8.  2000,  as 
follows; 

(1)  For  propellers  previously  inspected 
visually  in  accordance  with  AD  90-02-23, 
perform  the  initial  ECI  within  50  hours  time- 
in-service  (TIS)  since  the  last  visual 
inspection.  For  all  other  applicable 
propellers,  perform  the  initial  ECI  within  50 
hours  TIS  after  the  effective  date  of  this  AD. 

(i)  Prior  to  further  flight,  remove  from 
service  cra|:ked  propeller  hubs  and  replace 
with  a  serviceable  part. 

(ii)  If  no  cracks  are  found,  then 
permanently  mark  the  end  of  the  hub  serial 
number  with  the  suffix  letter  "E"  in 
accordance  with  Hartzell  Propeller  Inc.  SB 
No.  HC-Si-€l-22r.  Revision  2,  dated  May  8. 
2000. 

(2)  Thereafter,  perform  the  repetitive  ECI  at 
intervals  net  to  exceed  150  hours  TIS  since 
last  ECI.  Ptior  to  further  flight,  remove  from 
service  cratked  propeller  hubs  and  replace 
with  a  serviceable  part. 

Hub  Repla<:ement 

(b)  Propellers  with  serial  numbers 
DN3607A.iDN3609A.  DN3613A.  DN3615A, 
DN3628A,  DN3630A,  DN3641A.  DN3940A. 
DN3944A.  DN3949A.  and  DN3962A  are  to  be 
removed  fjom  service  and  replaced  with 
serviceabU  parts  at  next  overhaul  but  not  to 
exceed  1.000  hours  TIS  or  72  monttis, 
whichever| comes  first,  after  the  effective  date 
of  this  ADhnd  in  accordance  with  Hartzell 
Propeller  he.  SB  No.  HC-SB-61-227. 
Revision  2,  dated  May  8,  2000. 

(c)  Propellers  with  the  suffix  'A"  at  the 
end  of  the  serial  number,  excluding  serial 
numbers.  DN3607A.  DN3609A.  DN3613A. 
DN3615A,;DN3628A.  DN3630A.  DN3641A, 
DN3940A,  DN3944A,  DN3949A.  and 
DN3962A.:are  to  be  replaced  in  accordance 
with  Hart*ll  Propeller  Inc.  Service  Bulletin 
(SB)  No.  HC-SB-61-227,  Revision  2,  dated 
May  8,  2000,  as  follows: 

(1)  Propeller  hubs  on  aircraft  that  have 
been  used  for  agricultural  operations  are  to 
be  removed  from  service  and  replaced  with 
serviceable  parts  at  next  overhaul  but  not  to 
exceed  2,000  hours  time-in-service  (TIS)  or 
36  montha  whichever  comes  first,  after  the 
effective  date  of  this  AD. 

(2)  Propeller  hubs  on  aircraft  certified  in 
the  acrobatic  category  are  to  be  removed  from 
service  an^  replaced  with  serviceable  parts  at 
next  overliaul  but  not  to  exceed  1.000  hours 
TIS  or  72  months,  whichever  comes  first, 
after  the  effective  date  of  this  AD. 

(3)  Propeller  hubs  installed  on  Piper  PA- 
32  series  aircraft  with  Textron  Lycoming  540 
series  engwies  that  are  rated  at  300  HP  or 
higher,  or  installed  on  Pilatus  Britten 


Norman  or  Britten  Norman  BN-2  series 
aircraft  (also  known  as  Islander  or  Trislander) 
with  Textron  Lycoming  540  series  engines, 
are  to  be  removed  from  service  and  replaced 
with  servireable  parts  at  next  overhaul  but 
not  to  exceed  2,000  hours  TIS  or  72  months, 
whichever  comes  first,  after  the  effective  date 
of  this  AD. 

(d)  A  propeller  hub  from  an  aircraft  that  is 
identified  in  the  applicability  section  of  this 
AD  may  not  be  removed  and  reused  on  an 
aircraft  for  which  this  AD  is  not  applicable. 

Terminating  .\ction 

(ej  Replac  emt-nl  of  an  affected  propeller 
hub  with  a  Hartzell  propeller  hub  model  with 
the  serial  number  suffix  letter  "B"  constitutes 
terminating  action  fur  the  initial  and 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  .\Q.  The  hub 
replacement  must  be  performed  in 
accordance  with  Hartzell  Propeller  Inc.  SB 
No.  HC-SB-61-227,  Revision  2,  dated  May  8, 
2000. 

.■\lternative  Methods  of  Compliance 

(fj  An  alternative  method  o!  (compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Chicago  Aircraft  Certification 
Office 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

Special  Flight  Permits 

(gj  Spe<,idl  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  requirements 
nf  this  .AD  (  an  he  at  rnmplished. 

Incorporation  by  Reference 

(h)  The  inspection  and  replacement  must 
be  done  in  act  ordance  with  Hartzell 
Propeller  Inr.  SB  No.  HC-SB-«l-227. 
Revision  2.  dated  May  8.  2000.  This 
incoqioration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordan(.e  with  5  I'.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Hartzell  Propeller  ini   .  Product  Support 
Dt'partment.  One  Propeller  Place.  Piqua.  OW 
4535h;  telephone:  (937)  778-4379.  fax;  (937) 
778-4391,  Copies  may  hv  inspei  It.-d.  b\ 
ap[)(jintment.  at  the  FA.^.  New  England 
Region,  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park.  Burlington. 
MA:  or  at  the  Offie:e  of  the  Federal  Register, 
800  North  Capitol  Street    NVV  ,  suite  700. 
Washington.  IX'., 

Effective  Date  of  This  AD 

Ii)  This  amendment  t)et;omes  effective  on 
Dei  ember  24.  2001 
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Issued  in  Burlington,  Massachusetts,  on 
November  7,  2001. 

Donald  E.  PIoufTe, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Sen'ice. 
jFR  Doc.  01-28689  Filed  11-16-01:  8:45  ami 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-11-AD;  Amendment 
39-12503:  AD  2001-23-06] 

RIN  2120-AA64 

Airworthiness  Directives:  SOCATA— 
Groupe  Aerospatiale  Model  TBM  700 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT, 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directi\e  (AD)  that 
applies  to  certain  SOCATA — Groupe 
Aerospatiale  (Socata)  Model  TBM  700 
airplanes.  This  AD  requires  you  to 
inspect  for  defective  Amendment  A  fuel 
tank  air  vent  valves  and  replace  with 
parts  of  improved  design.  This  AD  is  the 
result  nf  mandatory  c:ontinuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France,  The  actions  specified  by  this  .\D 
are  intended  to  prevent  in-flight  damage 
to  the  wing  skins  caused  by  abnormal 
venting  conditions  of  the  wing  fuel  tank, 
which  could  result  in  severe  handling 
problems  or  redui  ed  structural 
capability  (Continued  operation  with 
such  structural  deformation  or  handling 
problems  could  result  in  loss  of  control 
of  the  airplane 

DATES:  This  AD  becomes  effective  on 

December  27.  2001 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  27.  2001. 


ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
SOCATA  Groupe  Aerospatiale. 
Customer  Support.  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  93O-F65009  Tarbes 
Cedex.  France:  telephone:  Oil  33  5  62 
41  73  00:  facsimile:  Oil  33  5  62  41  76 
54:  or  the  Product  Support  Manager. 
SOCATA — Groupe  Aerospatiale,  North 
Perrv'  Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023; 
telephone:  (954)  894-1160:  facsimile: 
(954)  964-^191,  You  may  view  this 
information  at  the  Federal  Aviation 
.administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
.Attention:  Rules  Docket  No.  2001-CE- 
11-AD.  901  Locust.  Room  506.  Kansas 
City.  Missouri  64106:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street    \\V     -i:il.'  "Dd   \\a<hinatnn.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum.  .Aerospace  Engineer.  F,\A. 
Small  .Airplane  Directorate.  901  Locust. 
Room  301,  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(8161  329-40^0 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Direction  Generale  de  1  Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Socata 
Model  TBM  TOO  airplanes  The  DGAC 
reports  that  .\mendment  A  fuel  tank  air 
vent  valve  floats  may  block  the  air  vent 
valve  in  the  closed  position  making  the 
valve  defective.  This  condition  is  the 
result  of  a  change  in  the  manufacturing 
of  the  fuel  tank  air  vent  valve 

The  DGAC  reports  one  occurrence  on 
a  Socata  Model  TBM  700  airplane  of 
abnormal  venting  conditions  of  the  wing 
fuel  tank  due  to  a  fuel  tank  air  vent 
valve  float  blocking  the  air  vent  valve  in 
the  closed  position. 

What  IS  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
corrected,  could  result  in  severe 
handling  problems  or  reduced  structural 
capability.  Continued  operation  with 


such  structural  deformation  or  handling 
problems  could  result  in  loss  of  control 
of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Socata  Model  TBM  700  airplanes  Thi*; 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  24.  2001 
(66  FR  44558).  The  NPRM  proposed  to 
require  you  to  inspect  the  fuel  tank  air 
vent  valve  to  determine  the  Amendment 
level  of  the  part  and  replace  the 
defective  Amendment  A  fuel  tank  air 
vent  valve  with  a  part  of  improved 
design  (Amendment  B). 

Was  the  public  invited  to  comment 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

F.\.A's  Determination 

What  is  F.4^4  s  final  determination  on 
this  issue^  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition:  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

Hoiv  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
38  airplanes  in  the  U.S.  registry'. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection: 


Labor  cost                                                                   Parts  cost 

Total  cost  per          Total  cost  on 
airplane              US  operators 

2  worlchours  »  $60  per  hour  -  $120  

No  parts  required  for  the  inspection    

$120 

$4,560 

We  estimate  the  following  costs  to 
accomplish  the  replacement: 


Latxsr  cost 


Paas  COS' 


1 

2  workhours  x  $60  per  hour  =  $120 |  No  cost  for  part 


Total  cost  per 
airplane 


$120 
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Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action':'  P'or  the  reasons 
discussed  above,  I  certifv  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866: 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034^  Fehruarv  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positi\e  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .-\c:t.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket,  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  .\mendnient 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §39.13  by  adding  a 
new  AD  tp  read  as  follows: 


2001-23-06  Socata— Groupe  .Aerospatiale: 

.Xmt'ndment  .lv»-l  :;:i().t,  Do<.k.et  Nu. 

(a)  What  airplarws  art'  affected  by  this  AD? 
This  .AD  affects  the  following  Model  TBM 
700  airplanes  that  are  certificated  in  any 

category 

Serial  Numbers 

114,  117,  118,  121  through  173,  175  through 
177.  179  througli  184,  186.  and  187 
fb)  Who  must  comply  i\ith  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specitled  by  this  AD  are  intended 
to  prevent  in-flight  liamage  to  the  wing  skins 
caused  by  abnormal  venting  conditions  of  the 
wing  fuel  tank,  which  could  result  in  severe 
handling  problems  or  reduced  structural 
capability  Continued  operation  with  such 
struc:tural  deformation  c  ould  result  in  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  act  omplish  the  following; 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  upper  surface  of  the  fuel  tank  air 
vent  valve  tor  modification  stamp  Amdi  A' 
i\)  If  the  fuel  tanK  air  vent  valve  is  stamped 
Amdt  A  on  tfic  uper  surface,  install  a  fuel 
tank  air  vent  valve  that  incorporates  Amend 
ment  B  mcxlifications  (id  If  modificatiop 
stamp  Amdt  A  is  not  on  the  upper  surface 
of  the  fuel  tank  air  vent  valve,  reinstall  the 
valve  and  no  further  action  is  required  by 
paragraph  (d)(1)  ot  this  AD. 


Insp>ect  wHhin  the  next  50  hours  tlme-in-serv- 
ice  (TIS)  after  December  27,  2001  <the  ef- 
fective date  of  this  ADi  Accomplish  the  in- 
stallatior  or  reinstallation  pnor  to  further 
flight  after  the  inspection  required  in  para- 
graph (d)(1)  of  this  AD,  unless  already  ac- 
complished 


In  accordance  with  paragraph  (B)  of  the  AC- 
COMPLISHMENT INSTRUCTIONS  in 
Socata  Service  Bulletin  SB  70-090  dated 
Decemt>er  2000,  and  the  applicable  mainte- 
nance manual 


(2)  Do  not  install  any  fuel  tank  air  vent  valve     As  of  December  27   2001  (the  effective  date     Not  applicable 
that    does    not    have    Amendment    B    mcor-         of  this  AD), 
porated  (or  FAA-approved  equivalent  part).       i 


(e)  Can  I  comply  isith  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(ij  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  .Mrplane 
Directorate,  approves  your  alternative. 
.Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
.uid  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  ,\D.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  re()uest  should  inducie  an 
assessment  of  the  effet:t  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  c;ondition.  specific 
actions  you  propose  to  address  it. 


(0  Where  can  I  get  information  about  anv 
already-approved  alternative  methods  of 
compliance?  Conlacl  Karl  Schletzbaum. 
Aerospace  Engineer.  FAA.  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Mi-ssouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090, 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  Operate  your  airplane  to  a  location 
where  you 'can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Sof;ata  Service  Bulletin  SB-70-090-28.  dated 
December  2000.  The  Director  of  the  Federal 
Register  approved  this  incorporation  bv 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
pari  51.  You  can  get  copies  from  SOCATA 
Groupe  Aerospatiale.  Customer  Support. 
Aerodrome  Tarbes-Ossun-Lourdes.  BP  930 — 
F65009  Taibes  Cedex.  France,  or  the  Product 
Support  Munager.  SOCATA  Groupe 


Aerospatiale,  North  Perry  .Airport.  7501 
Pembroke  Road,  Pembroke  Pines.  Florida 
33023.  You  can  look  at  copies  at  the  F.A.A. 

Central  Region,  Offic  e  of  the  Regional 
Counsel,  901  Loc:ust,  Room  506,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  \\V..  suite 
700,  Washington.  IX: 

(i)  When  does  tliis  anifiidmcnt  become 
effective' This  amendment  becomes  effective 
on  December  27.  2001 

Note  2:  The  subje(  t  ot  this  \D  is  addressed 
in  French  AD  2001-OO4iA).  dated  January  10. 
2001. 

Issued  in  Kansas  Cit\  .  Missouri,  on 
November  5.  2001. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Sen.-ice 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-01-AD:  Amendment 
39-12501 ;  AD  2001-23-04] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groupe  Aerospatiale  Models  TB  9,  TB 
10,  TB  20,  TB  21,  and  TB  200  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  {.\D)  that 
applies  to  all  SOCATA — Groupe 
Aerospatiale  (SOCATA)  Models  TB  9. 
TB  10,  TB  20,  TB  21,  and  TB  200 
airplanes  This  .AD  requires  you  to 
repetitively  inspect  the  lower  rudder 
hinge  fitting  for  cracks.  This  AD  also 
requires  you  to  repair  any  crack  found 
in  accordance  with  a  repair  scheme 
obtained  from  the  manufacturer  through 
the  Federal  Aviation  Administration 
(F.\A).  This  AD  is  the  result  mandator, 
continuing  airworthiness  information 
(MC.\1)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  this  .AD  are  intended  to 
detect  and  correct  fatigue  cracks  in  the 
lower  rudder  hinge  fitting.  This 
condition  could  cause  the  lower  rudder 
to  detach  from  the  control  linkage  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  This  AD  becomes  effective  on 
January  4,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  4,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  .AD  from 
SOCATA  Groupe  Aerospatiale, 
Customer  Support.  Aerodrome  Tarbes- 


Ossun-Lourdes.  BP  930— F65009  Tarbes 
Cedex.  France;  telephone  (.33) 
(0)5.62,41  73  00:  facsimile,  !33) 
(0)5  62  41  76.54;  or  the  Product  Support 
Manager.  SOCATA — Groupe 
.Aerospatiale.  North  Perry  Airport.  7501 
Pembroke  Road.  Pembroke  Pines. 
Florida  33023.  telephone,  ;954j  894- 
1160;  facsimile:  19541  964-4191    You 
may  view  this  information  at  the 
Federal  .\viation  .Administration  (FA.\), 
Central  Region,  Office  of  the  Regional 
Coun.sel,  .Attention:  Rules  Docket  No 
2001-CE-01-.AD,  901  Locust,  Room 
506.  Kansas  City.  Missouri  64106:  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  N'VV,.  suite  700, 
Washington  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  .Aerospace  Engineer,  FAA 
Small  .Airplane  Directorate.  901  Locust. 
Room  301.  Kansas  City.  Missouri  64106; 
telephone:  1816!  329-4146:  facsimile 
^816)  329-4090 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD'' 
The  Direction  C^nerale  de  l.Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  F.AA  that  an  unsafe 
condition  mav  exist  on  all  SCX.ATA 
Model  TB  9.  TB  10.  TB  20.  TB  21.  and 
TB  200  airplanes  The  DGAC  reports  an 
occurrence  of  the  lower  rudder 
separating  from,  the  control  linkage  on  a 
Model  TB  9  airplane  .A  break  in  the 
lower  rudder  hinge  fitting  caused  this 
problem,  and  was  found  during  a 
scheduled  inspection  on  the  airplane 
with  more  than  6.000  hours  time-in- 
service  (TIS).  The  DGAC  reports  that 
material  fatigue  caused  cracks  in  the 
lower  rudder  hinge  fitting 

What  IS  the  potential  impact  if  FAA 
took  no  action':'  If  this  condition  is  not 
detected  and  corrected,  the  lower 
rudder  could  detach  from  the  control 
linkage  with  consequent  loss  of  control 
of  the  airplane 


Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  .Aviaticm 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  applv  to  all  SOCATA 
Models  TB  9.  TB  1 0.  TB  20,  TB  2 1 ,  and 
TB  200  airplanes  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  iNPRM) 
on  August  29.  2001  166  FR  45648)  The 
N'PRM  proposed  to  require  \nu  tu 
repetitively  inspect  the  lower  rudder 
hinge  fitting  for  cracks  and  repair  any 
crack  found  in  accordance  with  a  repair 
scheme  obtained  from  the  manufacturer 
through  the  F.A.A 

Was  the  public  invited  to  comment? 
The  F.A.A  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FA^A's  Determination 

What  IS  FAA  >  fma^  determination  on 

this  issue^  After  careful  review  of  all 
available  information  related  to  the 
sub)€K:t  presented  above,  we  have 
determined  that  air  safetv  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was 
proposed  in  the  NPR.M  for  correcting  the 
unsafe  condition,  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact''  We  estimate  that  thi>-  .AD  affects 
239  airplanes  in  the  L'S  registry 

What  is  the  cost  impact  of  this  AD  on 
oi\  ners/operators  of  the  affected 
airplanes''  We  estimate  the  following 
costs  to  accomplish  the  inspe<  tmn 


Latxjf  cost 


Parts  cost 


Total  cost  per 
airplane 


Total  cost  on  US. 
operators 


3  workhours  ■  S60  per  hour  =  S180 No  parts  required  to  pertorm  the  inspection 


$180 


S180  ■  239  = 
S43.020 


We  have  no  method  of  determining 
the  number  of  repetitive  inspections 
each  owner/operator  will  incur  over  the 
life  of  each  of  the  affected  airplanes  so 


the  cost  impact  is  based  on  the  initial 

inspection 

We  estimate  the  following  costs  to 
accomplish  any  necessary  repairs  that 
will  be  required  based  on  the  results  of 


the  inspections  We  hd\  e  no  way  of 
determining  the  number  of  repairs  each 
owner/operator  will  incur  over  the  life 
of  each  of  the  affected  airplanes  based 
on  the  results  of  the  inspections. 
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Labor  cost 

' 

Parts  cost 

Total  cost  per 
airplane 

7  workhours 

.   S60   : 

:  S420    

S300 

S7?0 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulator)-  action^  For  the  rea.sons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulator\- 
action"  under  Executive  Order  12866: 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Pr(jcedures  (44 
FR  11034!  Februan,'  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2001-23-04     Socata — Groupe  .Aerospatiale: 

Amendment  J9-12501;  Docket  No.  2001- 
CE-Ol-AD. 

(a)  What  airplanes  arc  affected  by  this  AD? 
This  AD  affects  the  following  Model  TB  9.  TB 
10,  TB  20.  TB  21.  and  TB  200  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  fatigue  cracks  in  the 
lower  rudder  hinge  fitting.  This  condition 
could  cause  the  lower  rudder  to  detach  from 
the  control  linkage  with  consequent  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Visually  inspect  [he  lower  rudder  hinge  fit- 
ting for  cracks 


Upon  accumulating  2.000  hours  tlme-in-serv- 
ice  (TIS)  on  the  rudder  hinge  fitting  or  with- 
in the  next  100  hours  TIS  after  January  4. 
2002  (the  effective  date  of  this  AD),  which- 
ever occurs  later  and  thereafter  at  intervals 
not  to  exceed  12  calendar  months 


In  accordance  with  ACCOMPLISHMENT  IN- 
STRUCTIONS section  of  SOCATA  Service 
Bulletin  SB  10-114  55,  dated  Septemtjer 
2000.  and  the  applicable  aircraft  mainte- 
nance manual 


(2)  If  any  crack  is  found  during  any  inspection 
required  m  paragraph  (d)(1)  of  this  AD  ac- 
complish the  following  (o  Obtain  a  repair 
scheme  from  the  manufacturer  through  the 
FAA  at  the  address  specified  in  paragraph  (f) 
of  this  AD  and  (ii)  Incorporate  this  repair 
scheme. 


Prior  to  further  flight  after  the  Inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  the  repair  scheme  ot)- 
talned  from  the  SOCATA  Groupe 
AEROSPATIALE.  Customer  Support  Aero- 
drome Tarbes-Ossun-Lourdes  BP  930- 
F65009  Tarbes  Cedex.  France,  telephone: 
(33)  05.62.4176.68:  facsimile  (33) 
06  07  32.62.24:  or  Product  Support  Man- 
ager, SOCATA — Groupe  Aerospatiale. 
North  Perry  Airport.  7501  Pembroke  Road. 
Pembroke  Pines.  Flonda  33023:  telephone 
(954)  893-1450  Obtain  this  repair  scheme 
through  the  FAA  at  the  address  specified  in 
paragraph  (f)  of  this  AD 


(3)  Report  any  cracks  found  during  the  initial  in- 
spection required  in  paragraph  (d)(1)  of  this 
AD  to  the  FAA  with  a  copy  to  SOCATA  In- 
formation collection  requirements  contained 
in  this  regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork  Re- 
duction Act  of  1980  (44  U  S  C  3501  et  seq) 
and  have  been  assigned  OMB  Control  Num- 
ber 2120-0056 


Within  10  days  after  the  initial  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD  or 
within  10  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later 


Fill  out  the  compliance  form  in  SOCATA  Serv- 
ice Bulletin  SB  10-11455,  dated  September 
2000  Send  It  to  the  FAA  at  the  address 
specified  in  paragraph  (f)  of  this  AD  Send 
a  copy  to  SOCATA  at  the  address  in  para- 
graph (h)  of  this  AD 


(e)  Can  I  comply  with  this  AD  in  any  other 
way'  You  may  use  an  alternative  method  of 
(  ompliance  or  adjust  the  compliance  time  if: 

II)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safetv;  and 


(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 


add  comments  and  then  send  it  to  the 
Manager.  Small  .Mrplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified. 
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altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/ operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD  The  request  should  mclude  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate.  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106:  telephone:  (816)  329- 
4146:  facsimile:  (816)  329-4090 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD''  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21  199  of  the  Federal 
Aviation  RegulaUons  (14  CFR  21  197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference''  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
SOCATA  Service  Bulletin  SB  10-114-55, 
dated  September  2000  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51  You  can  get  copies  from  SOCATA 
Groupe  Aerospatiale,  Customer  Support. 
Aerodrome  Tarbes-Ossun-Lourdes,  BP  930 — 
F65009  Tarbes  Cedex,  France:  or  the  Product 
Support  Manager.  SOCATA — Groupe 
Aerospatiale.  North  Perry  Airport.  7501 
Pembroke  Road.  Pembroke  Pines,  Florida 
33023  You  can  look  at  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW,  suite 
700,  Washington,  DC 

(i)  When  does  this  amendment  become 
effective''  This  amendment  becomes  effective 
on  January  4,  2002 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  Number  2001-002(.M.  dated 
January  10.  2001 

Issued  in  Kansas  City.  Missouri,  on 
November  5.  2001. 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Serxice 

[FR  Doc.  01-28333  Filed  11-16-01:  8:45  am) 
BKUNG  COOC  «910-1)-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  200O-NE-62-AD;  Amendment 
39-12499:  AD  2001-23-02] 

RIN212&-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB21 1  Turtxyfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airw'ortkiness  directive  (AD),  that  is 
applicable  to  Rolls-Royce  pic  model 
RB211-535E4-37,  RB211-535E4-B-37, 
RB211-535C-37,  RB211-535E4-B-75 
and  RB211-22B-02  turbofan  engines 
This  amendment  requires  inspection  of 
certain  high  pressure  (HP)  tuAiine  disks, 
manufactured  between  1989  and  1999, 
for  craclts  in  the  rim  cooling  air  holes, 
and.  if  necessary,  replacement  with 
serviceable  parts.  This  amendment  is 
prompted  by  reports  of  cracks  in  two 
high  life  Trent  800  disk  rim  cooling  air 
holes  produced  at  the  same 
manufacturing  facility  using  the  same 
tooling  as  the  RB211  turbofan  engine  HP 
turbine  disks.  The  actions  specified  by 
this  AD  are  intended  to  prevent  possible 
disk  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Effective  date  December  24. 
2001  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
24,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  pic,  PO  Box  31,  Derby, 
England:  telephone:  International 
Access  Code  Oil,  Country  Code  44 . 
1332-249428.  fax:  International  Access 
Code  Oil,  Country  Code  44.  1332- 
249223.  This  information  may  be 
examined,  by  appointment,  at  the  FAA. 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA.  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW  ,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  LawTence,  Aerospace  Engineer, 
Engine  Certification  Office,  FA-^,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299:  telephone  (781) 238-7176. 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATXW:  A  - 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  ,\D  that  is  applicable  to 
Rolls-Royce  pic  model  RB211-535E4- 
37,  RB211-535E4-B-37.  RB211-535C- 
37.  RB211-535E4-B-75,  and  RB211- 
22B-02  turbofan  engines  was  published 
in  the  Federal  Register  on  fulv  26.  2001 
(66  FR  38961)  That  action  proposed  to 
require  inspection  of  certain  high 
pressure  (HP)  turbine  disks, 
manufactured  between  1989  and  1999. 
for  cracks  in  the  rim  cooling  air  holes. 
and,  if  necessary,  replacement  with 
serviceable  parts,  in  accordance  with 
Rolls-Royce  Mandatory  Service  Bulletin 
RB.211-72-C817.  Revision  1.  dated 
December  14.  1999  and  Rolls-Royce 
Mandaton-  Service  Bulletin  RB  211-72- 
C817.  Revision  2,  dated  March  7,  2001; 
and  Rolls-Royce  Mandatorv  Service 
Bulletin  RB.21 1-72-C877,  dated 
Ianuar>'  29,  2000  and  Rolls-Royce 
Mandatory'  Service  Bulletin  RB.21 1-72- 
C877,  Revision  1,  dated  March  7,  2001. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comment  received 

One  conunenter  notes  that  a 
typographical  error  was  made  in  the 
serial  number  range  for  CQDY.  which 
was  incorrectly  listed  as  CDQY  The 
FAA  agrees  and  the  error  has  been 
corrected 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the' AD 

Economic  Analysis 

There  are  approximately  549  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  300 
engines  installed  on  aircraft  of  US 
registry'  would  be  affected  by  this  AD 
The  FA^A  also  estimates  that  it  would 
take  approximately  4  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  No  parts  are 
required.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U,S, 
operators  is  estimated  to  be  $72,000 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direc  t 
effect  on  the  States,  on  the  relationship 


I 
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between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify-  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11 034,' February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
-Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
pari  ,?9)  ds  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  t    S  C   106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows 

2001-23-02    Rolls-Royce:  Amendment  39- 
12499   Docket  No.  20OO-NE-62-AD 
Applirabihtv  Rolls-Rov(  e  pic  model  (RR) 
RB2n-,S35E4-37  and  RB211-.S3.'5E4-B-37 
turtxjfan  engines,  with  the  following  high 
pressure  (HP)  turbme  disks  installed:  part 
numher  (P'N)  UL10323,  with  serial  numbers 
(S.\  s)  CQDY6070  and  higher;  P/N  UL27680. 
with  any  serial  number:  and  P/N  UL27681. 
with  any  serial  number  RR  model  B211- 
.^35C-37  turbofan  engines,  with  the  following 
HP  turbme  disks  installed:  P/N  LK80622, 
with  SN  LQDY6316  and  higher;  P/N 


LK80623,  with  SN  CQDY5945  and  higher; 
and  P/N  Ui28267,  with  any  serial  number. 
RR  model  RB2n-5l5E4-B-75  turbofan 
engines  with  the  following  HP  turbine  disks 
installed:  P/N  UL10323,  with  SN  CQDY6070 
and  higher;  and  P'N  IIL27680,  with  anv 
serial  number.  RR  model  RB211-22B-02 
turbofan  engines  with  the  following  HP 
turbine  disks  installed:  P/N  LK80622,  with 
SN  LQDY6316  and  higher;  P/N  LK80623. 
with  SN  CQDY594.5  and  higher;  and  P/?.' 
UL28267,  having  any  serial  number.  These 
engines  are  installed  on  but  not  limited  to 
Boeing  757,  Tupolev  Tu204,  and  Lockheed 
L-lon  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  In 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 
To  prevent  possible  high  pressure  (HP) 
turbine  di.sk  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following; 

Inspection  for  All  Except  Model  RB211-22B- 
02 

(a)  For  model  RB2n-535E4-37.  RB211- 
535E4-B-37.  RB211-535C-37,  and  RB211- 
535E4-B-75  engines,  conduct  a  one-time 
inspection  of  the  HP  turbine  disks  identified 
in  Section  A.  (1)  and  (2).  of  RR  SB  No. 
RB.211-72-C817.  Revision  2.  dated  March  7, 
2001,  for  cracks  on  the  rear  face  of  the 
cooling  air  holes. 

(1)  For  disk  life  at  or  below  13,700  cycles 
on  the  effective  date  of  this  AD,  inspect  at  the 
earlier  of  the  following  ; 

(i)  At  the  next  shop  visit  when  the  HP 
turbine  blades  have  been  removed  from  the 
disk;  or 

(ii)  Prior  to  exceeding  14. .500  cycles-in- 
service  (CIS)  since  new. 

(2)  For  disk  life  above  13,700  cycles  on  the 
effective  date  of  this  AD.  inspect  at  the 
earliest  of  the  following: 

(i)  Prior  to  reaching  15.300  CIS  since  new; 
or 

(ii)  Within  800  cycles  after  the  effective 
date  of  this  AD;  or 

(iiij  .At  the  next  shop  visit  when  the  HP 
turbine  blades  have  been  removed  from  the 
disk. 


(3)  Inspect  the  HP  turbine  disk  for  cracks 
on  the  rear  face  of  the  cooling  air  holes  in 
accordance  with  the  Accomplishment 
Instructions,  Section  3  of  RR  SB  No.  RB.211- 
72-C817,  Revision  1,  dated  Januan,  24.  2000; 
or  RR  SB  No.  RB. 211-72-081 7,  Revision  2. 
dated  March  7,  2001. 

(4)  Replace  any  cracked  HP  turbine  disk 
with  a  serviceable  part 

Inspections  for  Model  RB211-22l>-02 

(b)  For  model  RB2n-22B-02  engines, 
conduct  a  one-time  inspection  of  the  HP 
turbine  disks  identified  in  Section  A.  of  RR 
SB  No.  RB.211-72-C877.  Revision  1.  dated 
March  7,  2001,  for  cracks  on  the  rear  face  of 
the  cooling  air  holes. 

(1)  For  disk  life  at  or  below  11.000  CIS  on 
the  effective  date  of  this  AD.  inspect  at  the 
earlier  of  the  following: 

(i)  At  the  next  shop  visit  when  the  HP 
turbine  blades  have  been  removed  from  the 
disk;  or 

(ii)  Prior  to  exceeding  11.000  CIS  since 
new. 

(2)  HP  turbine  disks  with  more  than  11.000 
CIS  on  the  effective  date  of  this  AD  must  be 
inspected  within  300  CIS  after  the  effective 
date  of  this  AD. 

(3)  Inspect  the  HP  turbine  disk  for  cracks 
on  the  rear  face  of  the  cooling  air  holes  in 
accordance  with  the  Accomplishment 
Instructions  outlined  in  Section  3  of  RR  SB 
No.  RB.211-72-C877.  dated  Januarv  29, 
2000,  or  RR  SB  No.  RB.211-72-C877, 
Revision  1,  dated  March  7.  2001. 

(4)  Replace  any  cracked  HP  turbine  disk 
with  a  serviceable  part 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  ECO, 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(e)  The  inspection  must  be  done  in 
accordance  with  the  following  Rolls-Royce 
mandatory  service  bulletins: 


Document  No 

Pages 

Revision 

Date 

MSB  RB  21 1-72-0817  -...              

1  

2-7 

8-11  

12-21  

1  

Ongmal  . 

1  

Original    . 

Jan  24  2000 

Dec  14,  1999. 
Jan  24,  2000. 
Dec.  14,  1999. 
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Document  No 


Pages        Revision 


Total  pages  21 
MSB  RB  211-72-0817 

Total  pages  6 
MSB  BB  211-72-0877 

Total  pages:  17 
MSB  RB  211-72-0877 

Total  pages.  5 


All 


All 


AH 


Date 


2 Mar  7,  2001 

Original         Jan  29  2000. 
Mar  7,  2001 


This  incorporation  bv  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  pic.  PO  Box  31.  Derby. 
England:  telephone:  International  .Access 
Code  Oil.  Country  Code  44.  1332-249428, 
fax:  International  Access  Code  Oil.  Country 
Code  44.  1332-249223.  Copies  may  be 
inspected,  by  appointment,  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel.  12  New  England  Executive  Park. 
Burlington,  MA*,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  suite  700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Civil  Aviation  .Authority  (CAA) 
Airworthiness  Directives  003-12-99  and 
004-01-2000. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
December  24.  2001. 

Issued  in  Burlington.  Massachusetts,  on 
November  5.  2001 

Mark  C.  Fulmer. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice 
IFR  Doc  01-28418  Filed  11-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30279;  Amdt.  No.  2078] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 


use  of  the  navigable  airspace  and  to  ■ 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  lanuary  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  m  the 
amendment  is  as  follows:  For 
Examination — 

1  FAA  Rules  Docket.  FAA 
Headquarters  Buildmg,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2  The  F.AA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SlAP 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FA.A  Public  Inquir>  Center  (APA- 
2001.  FAA  Headquarters  Building.  800 
Independence  Avenue.  SVV.. 
Washington.  DC  20591;  or 

2.  The  F,AA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Ser\-ice. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  P.O.  Box  25082 
Oklahoma  City,  OK.  73125}  telephone. 
(405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLA?  is 
contained  in  official  FA^A  form 


documents  which  are  incorporated  bv 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  .Aviation  Regulations 
(FAR).  The  applicable  F.AA  Forms  are 
identified  as  F.A.A  Forms  8260-3.  8260- 
4.  and  8260-5   Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Further. 
airmen  do  not  use  the  regulator,  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  bv 
publishers  of  aeronautical  materials 
Thus,  the  ad\  antages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  F.A.A  form 
documents  is  unnecessar\\  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  of  effective  dates  of  the  SIAPs. 
This  amendment  also  identifies  the 
airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal  Some 
SLAP  amendments  may  have  been 
previously  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (N'FDC) 
Notice  to  .Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days  For  the 
remaining  SLAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS)  In  developing  these  SLAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports  Because  of  the  close 
and  immediate  relationship  between 
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these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrarv'  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 


Effective  November  29.  2001 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (i)  is  not  a 
"significant  regulator)-  action"  under 
Executive  Order  12866:  (2)  is  not  a 
'significant  rule  '  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (Air) 

issued  in  Washington,  DC,  on  November  9, 
2001 
Nicholas  A.  Sabatini. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows; 

PART  97— STANDARD  INSTRUMErfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  L'.S.C   106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

§§97.23,  97.25.  97.27.  97.29,  97.31.  97.33, 
97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows 

Bv  amending:  §97.23  VOR.  VORJ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;.§  97,25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97,31  RADAR  SIAPs. 
§  97.33  RNAV  SIAPs;  and  §  97,35 
COPTER  SIAPs,  identified  as  follows: 


Dalton,  GA,  Dalton  Muni,  NDB  RVVY  14, 

Anidt  1 
Dalton,  GA,  Dalton  Muni.  LOG  RWY  14,  Orig 
Dalton,  GA.  Dalton  Muni,  LOG  RWY  14, 

Am*  5A,  CANCELLED 

•   *   *  Effective  December  27,  2001 

Egegik.  AK,  Egegik.  RNAV  (GPS)  RWY  12. 

Orig 
Egegik.  AK,  Egegik,  RNAV  (GPS)  RWY  30. 

Orig 
Little  Rock,  AR.  Adams  Fii 

RWY  22R.  Orig 
Little  Rock.  AR,  Adams  Fii 

RWY  22L,  Orig 
Little  Rock,  AR,  Adams  Fi 

RWY  18,  Orig 
Little  Rock,  .AR.  Adams  Fi 

RWY  36.  Orig 
Little  Rock.  AR.  Adams  Fii 

RWY  4R.  Orig 

AR,  Adams  Fii 

Orig 

AR.  Adams  Fii 


Littli  Rock 
RVVY  4L 

Little  Rock 
Amdt  3 

Little  Rock 


eld.  RNAV  (GPS) 
eld,  RNAV  (GPS) 
eld,  RNAV  (GPS) 
eld,  RNAV  (GPS) 
eld,  RNAV  (GPS) 
eld.  RNAV  (GPS) 


eld.  ILS  RWY  22L, 


eld.  GPS  RWY  18, 


eld.  GPS  RWY  36, 
eld,  GPS  RWY  22L, 
eld,  GPS  RWY  22R, 


eld.  GPS  RWY  4R. 


eld,  GPS  RWY  4L, 
eld,  RADAR-1 


AR,  Adams  Fi 

Orig-B  CANCELLED 
Little  Rock,  AR,  Adams  Fi 

Orig  CANCELLED 
Little  Rock,  AR,  Adams  Fi 

Orig-A  CANCELLED 
Little  Rock,  AR,  Adams  Fi 

Orig-A  CANCELLED 
Little  Rock,  AR,  Adams  Fi 

Orig-A  CANCELLED 
Little  Rock,  AR,  Adams  Fi 

Orig-A  CANCELLED 
Little  Rock,  AR.  Adams  Fi 

Amdt  16 
Long  Beach,  CA  Long  Beach  (Daughtery 

Field),  RNAV  (GPS)  RWY  30.  Orig 
Sacramento,  CA  Sacramento  Mather,  RNAV 

(GPS)  RWY  4R,  Orig 
Sacramento.  CA  Sacramento  Mather.  RNAV 

(GPS)  RWY  22L,  Orig 
Ottumwa.  lA,  Ottumwa  Industrial.  RNAV 

(GPS)  RWY  22,  Orig 
Ottumwa,  lA,  Ottumwa  Industrial,  VOR/DME 

RNAV  OR  GPS  RWY  22,  Amdt  3 
CANCELLED 
Angola,  IN.  Tri-State  Steuben  County,  NDB 

RWY  5,  Amdt  7 
Angola.  IN,  Tri-State  Steuben  Counfv.  RNAV 

(GPS)  RWY  5.  Orig 
Angola.  IN,  Tri-Stale  Steuben  County,  RNAV 

(GPS)  RWY  23,  Orig 
Angola.  IN,  Tri-State  Steuben  County.  GPS 

RWY  5,  Orig  CANCELLED 
Indian  Head.  MD  Maryland.  VOR-A.  Orig 
Sand  Island.  Midway  Atoll.  MQ.  RNAV 

(GPS)  RWY  6,  Orig 
Sand  Island,  Midway  Atoll.  MQ.  RNAV 

(GPS)  RWY  24,  Orig 
Sand  Island,  Midway  Atoll,  MQ,  GPS  RWY 

6,  Orig-A  CANCELLED 
Sand  Island.  Midway  Atoll.  MQ,  GPS  RWY 

24,  Orig-A  CANCELLED 
West  Point,  MS  McCharen  Field,  RNAV 

(GPS)  RWY  18,  Orig 
West  Point,  MS  McCharen  Field,  RNAV 

(GPS)  RWY  36,  Orig 
Kalispell.  MT  Glacier  Park  Intl.  RNAV  (GPS) 

RWY  2,  Orig 
Kalispell.  MT  Glacier  Park  Intl.  RNAV  (GPS) 

RWY  30.  Orig 


Angel  Fire,  .NM,  Angel  Fire.  RNAV  (GPS) 

RVrV'  17,  Orig 
Stanley,  ND,  Stanley  Muni.  RNAV  (GPS) 

RWY  27,  Orig 
Columbus,  OH,  Ohio  State  University.  RNAV 

(GPS)  RWY  9R,  Orig 
Columbus.  OH.  Ohio  State  University.  GPS 

RVVY  9R.  Orig-C  CANCELLED 
Tulsa,  OK  Tulsa  Intl.  RNAV  (GPS)  RWY  18L. 

Orig 
Tulsa.  OK  Tulsa  Intl.  RNAV  (GPS)  RWY  18R. 

Orig 
Tulsa.  OK  Tulsa  Intl.  RNAV  (GPS)  RWY  26, 

Orig 
Tulsa,  OK  Tulsa  Intl,  RNAV  (GPS)  RWY  36L. 

Orig 
Tulsa,  OK  Tulsa  Intl.  RNAV  (GPS)  RWY  36R. 

Orig 
Tulsa,  OK  Tulsa  Intl,  GPS  RWY  8,  Orig 

CANCELLED 
Tulsa,  OK  Tulsa  Intl,  GPS  RWY  18L,  Orig 

CANCELLED 
Tulsa,  OK  Tulsa  Intl.  GPS  RWY  18R,  Orig 

CANCELLED 
Tulsa.  OK  Tulsa  Intl,  GPS  RWY  26,  Orig 

CANCELLED 
Tulsa,  OK  Tulsa  Intl.  GPS  RVVY  36L,  Orig 

CANCELLED 
Tulsa.  OK  Tulsa  Intl,  GPS  RVVY  36R,  Orig 

CANCELLED 
Harrisburg.  PA.  Harrisburg  Intl,  RNAV  (GPS) 

RWY  13,  Orig 
Harrisburg,  PA,  Harrisburg  Intl,  RNAV  (GPS) 

RWY  31,  Orig 
Lancaster.  PA.  Lancaster,  VOR/DME  RWY  8. 

.Amdt  4A 
El  Paso,  TX.  El  Paso  Intl,  RNAV  (GPS)  RWY 

22,  Orig 
Lubbock.  TX.  Lubbock  Intl,  RNAV  (GPS) 

RWY  8,  Orig 
Lubbock,  TX,  Lubbock  Intl.  RNAV  (GPS) 

RVVY  17R,Orig 
Lubbock,  TX.  Lubbock  Intl,  GPS  RWY  26, 

Orig  CANCELLED 
Lubbock,  TX,  Lubbock  Intl,  RNAV  (GPS) 

RWY  26,  Orig 
Lubbock,  TX,  Lubbock  Intl,  RNAV  (GPS) 

RWY  35L.  Orig 
Lubbock,  TX,  Lubbock  Intl,  GPS  RWY  8, 

Orig-A  CANCELLED 
Lubbock.  TX.  Lubbock  Intl,  GPS  RWY  17R, 

Orig  CANCELLED 
Lubbock.  TX,  Lubbock  Intl.  GPS  RWY  26, 

Orig  CANCELLED 
Lubbock,  TX,  Lubbock  Intl,  GPS  RWY  35L. 

Orig-A  CANCELLED 
Midland.  TX.  Midland  Intl,  RNAV  (GPS) 

RWY  10,  Orig 
Midland,  TX,  Midland  Intl,  GPS  RWY  10. 

Orig  CANCELLED 
Roanoke,  VA,  Roanoke  Regional/Woodrum 

Field,  RNAV  (GPS)  RWY  6,  Orig 
Roanoke,  \'.\.  Roanoke  Regional/Woodrum 

Field.  RNAV  (GPS)  RVVY  24,  Orig 
Roanoke,  VA.  Roanoke  Regional/Woodrum 

Field,  RNAV  (GPS)  RWY  33,  Orig 
Moses  Lake,  WA,  Grant  County  Intl.  RNAV 

(GPS)  RWY  32R,  Orig 
.Moses  Lake,  WA,  Grant  County  Intl,  GPS 

RWY  32R.  Orig  CANCELLED 

The  FAA  published  an  Amendment  in 
Docket  No.  30276,  Amdt  No.  2076  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  66, 
FR  No.  213,  Page  55564;  dated  November  2, 
2001)  under  section  97.27,  effective  29  NOV 
2001,  which  is  hereby  Amended  as  follows: 
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Memphis,  TN.  Memphis  Intl.  NDB  RWY  9, 

.\mdt  27 

[FR  Doc.  01-28866  Filed  11-16-01;  8:45  am] 

BILUNG  CODE  4910-1 3-W 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30280:  Amtit.  No.  2079] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  .^n  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  Ianuar\-  1,  1982, 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  S\V.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  ,\rea  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  mav  be  obtained  from: 

1.  FAA  Public  Inquirv  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  S\V.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 


US  Government  Printing  Office. 
Washington.  DC  20402 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-^20). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Ser\-ice, 
Federal  Aviation  Administration,  Mike 
Moru'oney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Olkahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK,  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SL\P  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  .National  Flight  Data 
Center  (FDC) /Permanent  (P)  Notices  to 
.Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  L'.S.C.  552(a).  1 
CFR  part  51.  and  §97,20  of  the  Federal 
Aviation's  Regulations  (F.\R).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SL^Ps,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  F.AA  form 
documents  is  unnecessan*.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs  For  safetv  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC'P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previouslv  designated  FDC/Temporarv 
(FDC/T)  NOTAMs  is  of  such  duration'as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled 


The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPSj.  In  developing 
these  chart  changes  to  SL\Fs  bv  FDC/P 
NOT.\Ms,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SL\P  amendments  in  this  rule  have 
been  previously  issued  bv  the  FAA  in  a 
National  Flight  Date  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directlv  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce  I  find  that  notice  and  public 
procedure  before  adopting  these  SL\Ps 
are  impracticable  and  contrary-  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SL\Ps  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessar\  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule  "  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulator%-  evaluation  as  the  anticipated 
impact  IS  so  minimal.  For  the  same 
reason,  the  FA.A  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
critena  of  the  Regulators  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

.Air  traffic  control.  Airports. 
Navigation  (Air). 

Issued  in  Washington.  E)C.  on  November  9. 
2001 

Nicholas  A.  Sabalini, 

Director.  Flight  Standards  Sen-ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
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Procedures,  effective  at  0901  LTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1,  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103,  40113,  40120. 
44701.  49  U.S.C.  106(g);  and  14  CFR 
n.49fb)(2). 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97,33, 
97.35    [Amended] 

2.  Part  97  IS  amended  to  read  as 
follows: 

Bv  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 


or  TACAN:  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME: 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs:  §  97.33 
RNAV  SIAPs:  and  §  97  35  COPTER 
SIAPs,  identified  as  follows; 
EFFECTIVE  UPON  PUBLICATION 


FDC  date 


State 


City 


ai6/01 
0/16/01 
0/1601 
0/16/01 
0/16/01 
0/16/01 
0/17/01 
0/1 7/01 
0/17/01 
0/17/01 
0/18/01 
0/18/01 
0/20/01 
0/22/01 
0/23/01 
0/26/01 
0/31/01 
0/31/01 

1'OVOI 
1/01/01 
1/01/01 
1 '01/01 
1/01/01 
1/01/01 
1/01/01 
1/01/01 
1  01/01 
1/01/01 
1'01'01 
1/01/01 
I'OI'OI 

1/02/01 
1 '05/01 
1/05/01 
1/06/01 
1 '06/01 
1/06/01 
1 '06/01 
1/06/01 
1. 06/01 
1'06/'0i 
1/06/01 
1/06/01 


MD 

MD 

MD 

MD 

MD 

MD 

MA 

CT 

Rl 

Rl 

CA 

CA 

KY 

VA 

Ml 

SC 

OH 

VA 

NJ 

TX 

PL 

FL 

FL 

TX 

CA 

NV 

CA 

CA 

WA 

WA 

MD 

AK 
TN 
TN 
FL 
FL 
FL 
FL 
FL 
AK 
FL 
FL 
1  TN 


Ocean  City  

Baltimore    

Baltimore    

Baltimore  

Baltimore    

Baltimore     

Souttibndge  

Danielson    

Pawtucket  

Pawtucket  

San  Diego    

San  Diego  

Louisville     

Blacksburg  

Detroit 

North  Myrtle  Beach 

Lorain/Eiyna 

Manassas  

Newark 
Dallas-Fort  Worth 

Gainesville  

Gainesville  

Gainesville  

Dallas-Fort  Worth  . 

Viciorville    

Las  Vegas  

Victorville    , 

Victorviile    

Seattle       

Seattle       

Leonardlown 

Cold  Bay      

Miliington    

Millington    

Gainesville  

Gainesville  

Gainesville  

Gainesville   

Gainesville 

Cold  Bay   

Gainesville  

Gainesville  

Milhngton  


Airport 


Ocean  City  Mum  

Baltimore-Washington  IntI  

Baltimore  Washington  IntI  

Baltimore-Washington  IntI  

Baltimore-Washington  IntI  

Baltimore-Washington  IntI  

Southbndge  Muni  , 

Danielson  

North  Central  State  

North  Central  State  

Montgomery  Field  

Montgomery  Field  

Louisville  Init-Standiford  Field 

Virginia  Tech  

Detroit  Metropolitan  Wayne  County 

North  Myrtle  Beach  Grand  Strand  

Lorain  County  Regional  

Manassas  Regional/Harry  P   Davis  Field 

Newark  IntI  

DaliasFon  Worth  ' 

Gainesville  Regional  

Gainesville  Regional  .^. 

Gainesville  Regional    

Dallas-Fort  Worth        

Southern  Galitomia  Logistics  

McCarran  IntI 

Southern  California  Logistics  

Southern  California  Logistics  

Seattie-Tacoma  IntI      

Seattle-Tacoma  IntI  

Capt    Walter  Francis  Duke  Rgnl  at  St. 
Mary  s  County. 

Cold  Bay  

Milhngton  Muni  

Millington  Muni     

Gainesville  Regional  

Gainesville  Regional  

Gainesville  Regional  

Gainesville  Regional  

Gainesville  Regional  

Cold  Bay  : 

Gainesville  Regional  

Gainesville  Regional    

Millington  Muni  


FDC  num- 


Subject 


1/1293  VOR-A,  Amdt2 

1/1334  RNAV  (GPS)  RWY  33R.  Orig. 

1/1335  RNAV  (GPS  RWY  15L.  Ong. 

1/1336  ILS  RWY  33R  Ong-C 

1/1337  VOR/TDME  RWY  15L.  Amdt  2. 

1/1338  ILS  RWY  15L.  Ong-A. 

1/1348  VOR/DME-B,  Amdt  7 

1/1349  VOR  or  GPS-A.  Amdt  5 

1/1350  LOG  RWY  5.  Amdt  5A 

1/1351  VOR  or  GPS-B.  Amdt  6 

1/1413  NDB  or  GPS  RWY  28R,  Amdt  IB 

1/1414  ILS  RWY  28R,  Amdt  2A 

1/1450  ILS  RWY  35L(CAT  I.  II,  III),  Amdt  1. 

1/1525  NDB  or  GPS-A.  Amdt  3 

1/1556  NDB  or  GPS  RWY  3L,  Amdt  12B 

1/1659  ILS  RWY  23,  Amdt  10B 

1/1810  VOR  or  GPS-A,  Amdt  2A 

1/1817  VOR/DME    RNAV   or   GPS    RWY    16R. 

Amdt  7B 

1/1873  VOR  RWY  1 1 .  Amdt  2 

1/1885  CONVERGING  ILS  RWY  31 R.  Amdt  5. 

1/1886  VOR  RWY  28.  Ong 

1/1887  VOR/DME  RWY  6,  Ong 

1/1888  VOR  RWY  24.  Ong 

1/1912  ILS  RWY  31R.  Amdt  1 1 

1/1913  VOR/DME  RWY  17,  Orig-A 

1/1915  ILS  RWY  25R,  Amdt  16E 

1/1916  ILS  RWY  17,  Amdt  IB 

1/1918  GPS  RWY  17,  Ong-A 

1/1925  ILS  RWY  16L.  Amdt  1A 

1/1926  ILS  RWY  16R  (CAT  I   It,  III),  Amdt  12A 

1/1972  VOR  or  GPS  RWY  29.  Amdt  6. 

i 

1/1874  ILS  RWY  14,  Amdt  16B 

1/2094  ILS  RWY  22,  Amdt  2 

1/2109  GPS  RWY  4,  Ong 

1/2130  ILS  RWY  28   Amdt  12, 

1/2132  NDB  RWY  28,  Amdt  9 

1/2133  RNAV  (GPS)  RWY  6,  Ong, 

1/2134  VOFIDME  RWY  10,  Ong 

1/2137  RNAV  (GPS)  RWY  28  Ong 

1/2138  LOC/DME  BC  RWY  32,  Amdt  7B 

1/2140  RNAV  (GPS)  RWY  10   Ong 

1/2141  RNAV  (GPS)  RWY  24,  Ong 

1/2148  VOR/DME  RWY  22.  Ong 
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|FR  Dot    01-28867  Filed  11-16-01;  845  am) 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parti  21 

[Docket  No.  FAA-2000-8431 ;  Amendment 
No.  121-287] 

RIN2120-AH15 

Antidrug  and  Alcohol  Misuse 
Prevention  Programs  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  FA.A,  is  making  minor 
technical  amendments  to  its  drug  and 
alcohol  regulations  final  rule,  vkhich 
was  effective  August  1,  2001,  Since 
publication  of  the  final  rule,  we  have 
become  aware  of  minor  corrections  that 
need  to  be  made  to  avoid  confusion  The 
effect  of  this  technical  amendment  will 
be  to  correct  the  rule  language  to  reflect 
the  intent  of  the  final  rule, 
EFFECTJVE  DATE:  November  19,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  ].  Wood.  Manager,  A.\M-800 
Drug  Abatement  Division.  Office  of 
Aerospace  Medicine,  Federal  Aviation 
Administration,  800  Independence 
Ave..  SW,.  Washington.  DC  20591, 
telephone  number  (202)  267-8442. 
SUPPLEMENTARY  INFORMATION: 

Availability-  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps; 

(1 )  Go  to  the  search  function  of  the 
Department  of  Transportations 
electronic  Docket  Management  System 
(DMS)  Web  page  [http// dmsdot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search,' 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  vou  wish 
to  view. 

You  can  also  get  an  electronic  copv 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
ys-ww.faa.gov/a\r/armhome.htm  or  the 
Federal  Register's  Web  page  at  http:// 
ww\^\access. gpo.gov/su_docs/aces/ 
acesl40.html. 


You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking. 
ARM-1.  800  Independence  Avenue 
SW,,  Washington,  DC  20591.  or  bv 
calling  (202)  267-9680,  Make  sure  to 
identif)-  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Background 

On  .'\pnl  29.  1996,  the  Department  of 
Transportation  (DOT)  published  an 
advance  notice  of  proposed  rulemakm.e 
(ANTRM)  (61  FR  1871 3 1  asking  for 
suggestions  to  change  49  CFR  part  40, 
Procedures  for  Transportation 
Workplace  Drug  and  .-Mcohol  Testing 
Programs,  Subsequently,  on  December 
9,  1999,  the  DOT  published  a  notice  of 
proposed  rulemaking  (NPRMj  (64  FR 
69076)  proposing  a  comprehensive 
revision  to  49  CFR  part  40.  and  the  DOT 
published  its  final  rule  on  December  29, 
2000  (64  FR  79462)  As  a  consequence 
of  the  DOT'S  final  rule,  on  April  30, 
2001.  the  FAA  published  an  NPRM  (66 
FR  21494)  proposing  to  revise  its  drug 
and  alcohol  regulations  to  integrate,  as 
appropriate,  the  new  DOT  procedures 
and  to  be  consistent  with  changes  made 
to  14  CFR  part  67  On  August  9.  2001, 
we  published  a  final  rule  [66  FR  41959) 
consistent  with  the  new  DOT 
procedures  and  the  current  14  CFR  part 
67, 

Since  publication  of  our  final  rule,  we 
have  become  aware  of  minor  corrections 
that  need  to  be  made  to  avoid  confusion 
Unless  these  rule  sections  are  revised, 
the  F.^.^  regulations  will  not  be 
technically  accurate 

In  our  final  rule,  we  inadvertently 
retained  language  allowing,  but  not 
requiring,  employers  to  follow  certain 
recommendations  for  follow-up  testing 
Sections  40,297  and  40,309  of  the  DOT 
final  rule  require  the  employer  to  carry 
out  the  Substance  .^buse  Professional's 
(SAP!  follow-up  testing  requirements 
Therefore,  the  FAA  is  modifying  14  CFR 
part  121,  appendix  I,  section  \'  (j  3  ,  to 
require  the  employer  to  direct  the 
employee  to  have  follow-up  testing  for 
alcohol,  in  addition  to  drugs,  if  the  SAP 
determines  that  alcohol  testing  is 
necessary  for  the  particular  employee 
Similarly,  the  F.AA  is  modifying  14  CF"R 
part  121.  appendix  I.  section  111  F  3  to 
require  the  employer  to  direct  the 
employee  to  have  follow-up  testing  for 
drugs,  in  addition  to  alcohol,  if  the  SAP 
determines  that  drug  testing  is  necessary 
for  the  particular  employee.  With  the 
correction  to  these  sections,  the  F.\.^ 
requirements  for  following  S,AP 
recommendations  are  now  consistent 
with  the  DOT  requirements. 

In  addition,  the  FAA  found  an 
inadvertent  omission  regarding  pre- 


employment  alcohol  testing.  In  our  final 
rule,  we  adopted  language  that  all  the 
DOT  modal  administratiuns  proposed. 
Our  adoption  provision  inadvertently 
omitted  previous  language  in  14  CFR 
part  121,  appendix  I,  section  III. A,  that 
stated    "If  a  pre-employment  test  result 
under  this  paragraph  indicates  an 
alcohol  concentration  of  0,02  or  greater 
but  less  than  0  04.  the  provisions  of 
paragraph  F  of  section  V  of  this 
appendix  apply   '  If  the  language  is  left 
as  It  appears  in  the  final  rule,  employers 
might  erroneously  believe  that  persons 
with  alcohol  concentrations  of  between 
0  02  and  0,04  on  a  pre-employment  test 
could  be  put  to  work  immediately 
Therefore,  we  are  restoring  the  .nissing 
language  to  14  CFR  part  121,  appendix 
I,  section  III  .^ 

Finally,  after  publication  of  the  final 
rule  we  became  aware  that  some  cross- 
references  had  become  incorrect 
because  of  changes  made  m  the  final 
rule  Therefore,  we  are  correcting  these 
cross-references 

Agency  Findings 

The  F.'\A  is  making  minor  technical 
amendments  to  its  drug  and  alcohol 
regulations  final  rule,  which  was 
effective  August  1    2001 ,  to  correct 
minor  omissions  in  the  rule  language 
The  F.\A  has  analyzed  this  final  rule 
under  the  pnnciples  and  criteria  of 
Executive  Order  13132,  Federalism,  We 
determined  that  this  actjon  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government   Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications 

The  FAA  has  determined  that  this 
action  does  not  warrant  preparation  of 
a  regulatory  evaluation  since  the 
anticipated  impact  is  minimal.  For  the 
reasons  discussed  in  the  preamble.  I 
certif\-  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action  "  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule    under  Department  of 
Transportation  (IX)T)  Regulatory 
P(jlicies  and  Prr>cedures;  {3'<  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities; 
(4)  will  not  impose  barriers  to 
international  tradp,  and  !5I  does  not 
impose  an  unfunded  mandate  on  state. 
local,  or  tribal  governments,  or  on  the 
private  sector 

In  addition,  this  rule  imposes  no 
information  collection  requirements  for 
which  Paperwork  Reduction  Act 
approval  is  needed 
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Good  Cause  for  Immediate  Adoption  The  Amendment 


Sections  553(b)(3)(B)  and  553(d)(3)  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  Sections  553(b)(3)(B)  and 
553(d)(3))  authorize  agencies  to 
dispense  with  certain  notice  procedures 
for  rules  when  they  find  "good  cause" 
to  do  so.  Under  section  553(b)(3)(B).  the 
requirements  of  notice  and  opportunity 
for  comment  do  not  apply  when  the 
agency,  for  good  cause,  finds  that  those 
procedures  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Section  553(d)(3)  allows  an 
agency,  upon  finding  good  cause,  to 
make  a  rule  effective  immediately. 
thereby  avoiding  the  30-day  delayed 
effective  date  requirement  in  section 
553. 

The  FAA  finds  that  notice  and  public 
comment  to  this  technical  amendment 
are  unnecessary  and  contrary  to  the 
public  interest.  The  amendments  made 
in  this  final  rule  are  corrective  and 
clarifying  changes  to  an  existing  rule 
that  went  through  public  notice  and 
comment.  The  corrections  in  this 
technical  amendment,  in  and  of 
themselves,  do  not  have  a  substantial 
impact  upon  regulated  employers 
because  they  merely  conform  the  final 
rule  published  .August  9.  2001,  to 
current  DOT  regulations.  The 
amendments  do  not  make  significant, 
substantive  changes  to  14  CFR  part  121. 
appendices  I  and  ].  and  we  would  not 
anticipate  the  receipt  of  adverse 
comments  on  them.  Furthermore,  if  the 
changes  are  staved  awaiting  public 
notice  and  comment,  regulated  persons 
are  likely  to  become  confused  about  the 
(  nnflu:ts  between  the  F.-\A  and  DOT 
regulations  on  the  issues  addressed  in 
the  amendments.  Therefore,  the  FAA 
finds  that  notice  and  comment  are 
unnecessarv  and  good  cause  exists  for 
making  these  technical  amendments 
effective  immediately. 

It  IS  essenti.il  that  these  technical 
amendments  take  effect  upon 
publication  of  this  final  rule.  Delaying 
these  amendments  with  a  later  effective 
date  would  result  in  confusion  on  the 
part  of  the  regulated  public.  These 
technical  amendments  are  merely 
intended  to  correctly  implement  the 
.August  9  final  rule  Therefore,  the  FAA 
finds  good  cause  to  make  the  changes 
effective  upon  publication  in  the 
Federal  Register 

Li.st  of  Subjects  in  14  CFR  Part  121 

Air  carrit'rs,  .Mrcraft.  Aircraft  pilots. 
Airmen,  .Mcohol  abuse.  Aviation  safety. 
Charter  flights.  Drug  abuse.  Drug  testing. 
Safety.  Transportation. 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  121.  as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  40113.  40119, 
41706,  44101,  44701-44702,  44705,  44709-, 
44711,  44713,  44716-14717,  44722.  44901. 
44903-44904,  44912.  45101-i5105.  46105. 

2.  Amend  appendix  I  to  part  121  as 
follows: 

A.  In  section  V.,  revise  paragraph  G.3.; 

B.  In  section  VII.  revise  paragraph  C.l. 
The  revisions  read  as  follows: 

Appendix  I  to  Part  121 — Drug  Testing 
Program 


V.  Types  of  Drug  Testing  Required  *  *  * 

***** 

G.  Follow-up  Testing.  *  *  * 

3,  The  employer  must  direct  the  employee 
to  undergo  testing  for  alcohol  in  accordance 
with  appendix  J  of  this  part,  in  addition  to 
drugs,  if  the  Substance  Abuse  Professional 
determiaes  that  alcohol  testing  is  necessary 
for  the  particular  employee.  Any  such 
alcohol  testing  shall  be  conducted  in 
accordance  with  the  provisions  of  49  CFR 
part  40. 

VII.  Medical  Review  Officer.  Substance 
.\buse  Professional,  and  Kmplover 
Responsibilities  '  *  * 


C.  Additional  Medical  Review  Officer. 
Substance  Abuse  Professional,  and  Employer 
Responsibilities  Regarding  14  CFR  part  67 
Airman  Medical  Certificate  Holders 

1.  As  part  of  verif>'ing  a  confirmed  positive 
test  result,  the  MRO  shall  inquire,  and  the 
individupl  shall  disclose,  whether  the 
individual  is  or  would  be  required  to  hold  a 
medical  certificate  issued  under  14  CFR  part 
67  to  perform  a  safety-sensitive  function  for 
the  employer.  If  the  individual  answers  in 
the  negative,  the  MRO  shall  then  inquire,  and 
the  individual  shall  disclose  whether  the 
individual  currently  holds  a  medical 
certificate  issued  under  14  CFR  pari  67.  If  the 
individual  answers  in  the  affirmative  to 
either  question,  in  addition  to  notifying  the 
employer  in  accordance  with  49  CFR  pari  40. 
the  MRO  must  forward  to  the  Federal  Air 
Surgeon,  at  the  address  listed  in  paragraph  5, 
the  name  of  the  individual,  along  with 
identifying  information  and  supporting 
documentation,  within  12  working  days  after 
verifying  a  positive  drug  test  result. 


3  Amend  appendix  J  to  part  121  as 
follows: 

A.  In  section  III,  revise  paragraphs 
A. 5.  andF.3; 

B.  In  section  IV,  revise  paragraphs 
B.6.(g)  and  B.7.(d) 


C.  In  section  V..  revise  paragraphs 
A.1..C.2..  andE. 

D.  In  section  VI,  revise  paragraph 
A.2.(i) 

The  revisions  read  as  follows: 

Appendix  J  to  Part  121 — Alcohol 
Misuse  Prevention  Program 

III.  Tests  Required 

A.  Pre-employment  testing 
***** 

5.  You  must  not  allow  a  covered  employee 
to  begin  perfoiming  safety-sensitive  functions 
unless  the  result  of  the  employee's  test 
indicates  an  alcohol  concentration  of  less 
than  0.04.  If  a  pre-employment  test  result 
under  this  paragraph  indicates  an  alcohol 
concentration  of  0  02  or  greater  but  less  than 
0.04,  the  provisions  of  paragraph  F.  of  section 
V.  of  this  appendix  apply 
***** 

F.  Folloi\-up  Testing  *    *    * 

3.  The  employer  must  direct  the  employee 
to  undergo  testing  for  drugs  in  accordance 
with  appendix  I  of  this  part,  in  addition  to 
alcohol,  if  the  SAP  determines  that  drug 
testing  is  necessary  for  thu  particular 
employee.  .Any  such  drug  testing  shall  be 
conducted  in  accordance  with  the  provisions 
of  49  CFR  part  40 


IV.  HANDLING  OF  TEST  RESULTS. 
RECORD  RETENTION,  AND 
CONFIDENTIALITY 


B.  Reporting  of  Results  in  a  Management 
Information  System 


(g)  Number  of  covered  employees  with  a 
confirmation  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater  who 
were  returned  to  duty  in  covered  positions 
(having  complied  with  the  recommendations 
of  a  substance  abuse  professional  as 
described  49  CFR  part  40). 

***** 

7.  '    •    ' 
***** 

(d)  Number  of  covered  employees  who 
engaged  in  alcohol  misuse  who  were 
returned  to  duty  in  covered  positions  (having 
complied  with  the  recommendations  of  a 
substance  abuse  professional  as  described  in 
49  CFR  part  40). 

\    CONSEQUENCES  FOR  EMPLOYEES 
ENGAGING  IN  ALCOHOL-RELATED 
CONDUCT 

A.  Removal  From  Safety-sensitive  Function 

1.  Except  as  provided  in  49  CFR  part  40. 
no  covered  employee  shall  perform  safetv- 
sensitive  functions  if  the  employee  has 
engaged  in  conduct  prohibited  by  ^  65.46a. 
121.458.  or  135.253  of  this  chapter  or  an 
alcohol  misu.se  rule  of  another  DOT  agency. 
•         *         *         •         * 

C.  Notice  to  the  Federal  Air  Surgeon 
***** 
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2.  Each  such  employer  shall  forward  to  the 
Federal  Air  Surgeon  a  copy  of  the  report  of 
any  evaluation  performed  under  the 
provisions  of  section  VI. C.  of  this  appendix 
within  2  working  days  of  the  employer's 
receipt  of  thf' report. 


E.  Required  Evaluation  and  Testing 

No  covered  employee  who  has  engaged  in 
conduct  prohibited  by  §65  46a.  121  458,  or 
135,253  of  this  chapter  shall  perform  safety- 
sensitive  functions  unless  the  employee  has 
met  the  requirements  of  49  CFR  part  40.  No 
employer  shall  permit  a  covered  employee 
who  has  engaged  in  such  conduct  to  perform 
safety-sensitive  functions  unless  the 
employee  has  met  the  requirements  of  49 
CFR  part  40 

VI.  ALCOHOL  MISUSE  INFORM.ATION. 
TRAINING,  AND  SUBSTANCE  ABUSE 
PROFESSIONAL 

.4.  Employer  Obligation  to  Promulgate  a 
Policy  on  the  Misuse  of  Alcohol 

***** 

2.  Required  Content.  •    *   • 

***** 

(i)  The  consequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  in  this  chapter,  including  the 
requirement  that  the  employee  be  removed 
immediately  from  performing  safety-sensitive 
functions,  and  the  process  in  49  CFR  part  40. 
subpart  O. 

Issued  in  Washington,  EXZ.  on  November 
14.  2001 

Donald  P,  Byrne, 

Assistant  Chief  Counsel.  Regulations 
Division 

[FR  Doc.  01-28868  Filed  11-16-01;  8:45  am] 

BILLING  CODE  4910- 13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  artd  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labeling  Rule  by 
publishing  new  ranges  of  comparabilitv 
to  be  used  on  required  labels  for 
refrigerators,  refrigerator-freezers,  and 
freezers.  The  Commission  is  also 
making  minor,  corrective  amendments 
to  the  portions  of  Appendices  H 
(Cooling  Performance  and  Cost  for 
Central  Air  Conditioners)  and  I  (Heating 
Performance  and  Cost  for  Central  Air 
Conditioners)  to  Part  305  that  contain 
cost  calculation  formulas. 


EFFECTIVE  DATE:  February  19.  2002. 
FOR  FURTHER  INFORMATON  CONTACT: 

Hampton  Newsome.  Attorney.  Division 
of  Enforcement.  Federal  Trade 
Commission,  Washington.  DC  20580 
(202-326-2889);  hnewsome^ftc.gov 
SUPPLEMENTARY  INFORMATION:  The 
Appliance  Labeling  Rule  was  issued  bv 
the  Commission  in  1979.  44  FR  66466 
(Nov  19.  1979).  in  response  to  a 
directive  in  the  Energy  Policy  and 
Conservation  Act  of  1975, i  The  Rule 
covers  eight  categories  of  major 
household  appliances:  Refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters  (this  category  includes  storage- 
type  water  heaters,  gas-fired 
instantaneous  water  heaters,  and  heat 
pump  water  heaters),  room  air 
conditioners,  furnaces  (this  category' 
includes  boilers),  and  central  air 
conditioners  (this  category  includes  heat 
pumps).  The  Rule  also  covers  pool 
heaters.  59  FR  49556  (Sept.  28.  1994). 
and  contains  requirements  that  pertain 
to  fluorescent  lamp  ballasts.  54  FR 
28031  duly  5,  1989).  certain  plumbing 
products.  58  FR  54955  (Oct.  25,  1993). 
and  certain  lighting  products.  59  FR 
25176  (May  13.  1994.  eff.  May  15.  1995). 
The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy'  consumption  or 
efficiency  information  (derived  from  the 
DOE  test  procedures)  at  the  point  of  sale 
in  the  form  of  an  "EnergyGuide  "  label 
and  in  catalogs.  It  also  requires 
manufacturers  of  furnaces,  central  air 
conditioners,  and  heat  pumps  either  to 
provide  fact  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industn,'  director}  showing  the  cost 
information  for  their  products.  The  Rule 
requires  manufacturers  to  include,  on 
labels  and  fact  sheets,  an  energy 
consumption  or  efficiency  figure  and  a 
"range  of  comparability.  '  This  range 
shows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
also  requires  manufacturers  to  include, 
on  labels  for  some  products,  a  secondary 
energy  usage  disclosure  in  the  form  of 
an  estimated  annual  operating  cost 
based  on  a  specified  DOE  national 
average  cost  for  the  fuel  the  appliance 
uses. 


M2  f  .S  C  6294.  The  statute  also  requires  the 
Depart.-nen:  of  Energy  (DOE)  to  develop  test 
procedures  that  measure  how  much  energy  the 
appliances  use.  and  to  determine  the  representative 
average  cost  a  consumer  pays  for  the  different  types 
of  energv'  available. 


Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  certain  information 
annually  to  the  Commission  bv 
specified  dates  for  each  product  tvpe.^ 
These  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparabiiitv 
are  calculated  is  constantly  changing, 
To  keep  the  required  information 
consistent  with  these  changes,  under 
section  305.10  of  the  Rule,  the 
Commission  will  publish  new  ranges  if 
an  analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  bv  more 
than  15%.  Othenvise.  the  Commission 
will  publish  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

New  Ranges  of  Comparability  for 
Refrigerators.  Refrigerator-Freezers, 
and  Freezers 

The  Commission  has  analyzed  2001 
submissions  of  data  for  refrigerators, 
refrigerator-freezers,  and  freezers 
Analysis  of  the  submission  indicates 
that  the  ranges  for  these  products  have 
changed  significantly  ■  Therefore,  the 
Commission  is  pubhshing  new  ranges  of 
comparability  for  refrigerators. 
refrigerator-freezers,  and  freezers. 
Today's  publication  of  the  new  ranges 
for  refrigerators,  refrigerator-freezers, 
and  freezers  also  means  that  after 
February-  19.  2002.  manufacturers  of 
these  products  must  calculate  the 
operating  cost  figures  at  the  bottom  of 
labels  for  the  products  using  the  2001 
cost  for  electricity  (8.29  cents  per 
kilowatt-hour) 

Minor  Amendments  to  .Appendices  H 
and  I 

The  Commission  is  also  amending  the 
cost  calculation  formulas  appearing  in 
the  Appendices  !H  and  Ij  to  part  305 
that  contain,  for  central  air  conditioners 
and  heat  pumps,  heating  and  cooling 
performance  costs  and  the  ranges  of 
comparability  These  formulas  must  be 
provided  on  fact  sheets  and  in 
directories  .so  consumers  can  calculate 
their  own  costs  of  operation  for  the 
central  air  conditioners  and  heat  pumps 
that  they  are  considering  purchasing. 


-  Rep<irts  for  refrigerators,  refrigerator-freezers, 
and  freezers  are  due  August  1 

'  New  DOE  energy  conservation  standards  for 
these  products  tiecame  effective  on  lulv  1.  2001.  62 
FR  23102  (April  28.  1987), 
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This  amcndiiKMit  c  nrr.(  ts  some  of  the 
figurt's  in  the  ill|•mulc^^  to  rfiflect  the 
curi'-nt  Kfprcst'iitativf  .\\  .Tage  Unit 
Tiwt  lit  i;it'(  'ri'.  it\— K  JM  cfMits  per 
kiluw  .itt-liour — tiidt  \\a>  published  bv 
I)()i;  -n  March  H,  2001  (66  FR  13917). 
diid  h\  the  Ciommission  on  Mav  21, 
2001  (66  FR  27856). 

Regulatory  Fievibility  Ad 

Till'  (11  '\  isions  of  the  Regulatory 
Flf\ii)ih!\  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 

•  i()4'  -irt'  not  .ipnli!  ah!-'  ti!  this 

Appendiv  A1  'C 


proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  Thus,  the  amendments 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  605.  The  Commission 
has  concluded,  therefore,  that  a 
regulatory  flexibility  analysis  is  not 
necessary,  and  certifies,  under  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  the  amendments 
announced  today  will  not  have  a 


significant  economic  impart  on  a 
substantial  numbfr  of  small  entities. 

List  of  Subjects  in  16  CFR  Part  305 

,\(K  ertising.  Energy  conservation. 
Household  applicances.  Labeling 
Reporting  and  recordkeeping 
requirements. 

1   The  authority  citation  for  part  305 
c  ontinues  to  read  as  follows: 

.\ulhority;  42  I'.S.C.  6249. 

2.  .A}TptMidi\  .\1  t     part  305  is  revised 
to  rear]  as  follows; 


Part  305  —Refrigerators  W-m  Automatic  Defrost 

[Range  Information] 


Manufacturer's  rated  total  refr^erated  volume  in  cubic  feet 


Range  ot  estimated  an- 
nual energy  consumption 
(kWh/yr.) 


Low 

High 

L-?S5-  "nan  2.5  

318 
319 
383 
(•) 
348 

(*) 
(•) 

428 

318 

338 

2  5  to  4  4  

385 

4  5  to  6  4 

436 

6  5  to  8  4       

380 

8  5  to  10  4     

^0  5  to  12  4  

(•) 

(*) 

428 

12  5  to  14  4  

M  5  to  16  4  

'6  5  and  over 

438 

No  data  submitted  for  units  meeting  the  Department  of;  Energy  s  Energy  Conservation  Standards  effective  July  1.  2001. 


.i    \p[)>  ndix  A2  to  part  305  is  revised 

to  r-Mii  a-  follrnvs- 


Appendix  A2  ^o  Par-  305.— Refrigerators  W  th  Au'^gmatic  Defrost 

[Range  Information] 


rjge 


Manufacturers  rated  total  refrigerated  volume  in  cubic  feel 


Range  of  estimated  an- 
nual energy  consumption 
(kWh/yr.) 


Low 


High 


Less  than  2  5  . 
2  5  to  4  4  .... 
4  5  to  6  4 
6  5  to  8  4 
8  5  to  10  4  .... 
10  5  to  12  4  .... 
12  5  to  14  4  .... 
14  5  to  16  4  .... 
16  5  to  18  4  .... 
18  5  to  20  4  .... 
20  5  to  22  4  .... 
22  5  to  24  4  .... 
24  5  to  26  4  ... 
26  5  to  28  4  ... 
28  5  and  over 


No  data  submitted  for  units  meeting  the  Department  of  Energy's  Energy  Conservation  Standards  effective  July  1   2001 


4   .\p[H'ndi\  .\  <  t'j  part  ,505  is  revised 
to  read  as  tulli  i  as 


280 

320 

292 

345 

296 

364 

387 

387 

273 

379 

286 

286 

(*) 

(•) 

(') 

(•) 

(396) 

(438) 

(*) 

(*) 

(*) 

(*) 

(*)     - 

(*) 

(•) 

(*) 

(*) 

(•) 

(•) 

(•) 
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Appendix  A3  to  Part  305— Refrigerator-Freezers  With  Partial  Automatic  Defrost 

Range  information 


Less  than  10  5 
105  to  124     .,, 
12  5  to  14  4 
14  5  to  16  4 
165  to  184      .. 
18  5  to  20  4      ., 
20  5  to  22  4      .. 
22  5  to  24  4      .. 
24  5  to  26  4      .. 
26  5  to  28  4 
28.5  and  over 


Manufacture-  s  -atec  tota^  'etngeratec  voiume  ,n  cuOtc  'eet 


Range  ot  estimated  an- 
nual energy  consumption 
(kWh/'yr  i 


Low 


285 
313 
(•) 
(•) 
(•) 
(*) 
(•) 
(•) 
(•) 
(•) 
(•) 


(■)  No  data  submitted  tor  units  meeting  the  Depanmer^'  o'  Energy  s  Ene'gv  Conse^va'ic-  S'.anaa'd?  6*iec'-.e  Jj'\  •    20C 


High 


434 


5   .Appendi.x  .\4  tfi  part  A05  ;s  rp\  ispd 
to  read  as  follows 

Appendix  A4  to  Part  305 — Refrigerator-Freezers  Wth  A^ioMA^iC  Dep»ost  W- 

WiTHOU"^  ThrouGj-thE-DOOR  ice  SERviCE 
Range  information 


f-  TOF-MOuN'EC  Freezep 


Less  than  10  5 
10  5  to  12  4      .. 
12  5  to  14  4      .. 
14  5  to  16  4      .. 
165  to  184      .. 
18  5  to  20  4 
20  5  to  22  4 
22  5  to  24  4 
24  5  to  26  4      .. 
26  5  to  28  4 
28  5  and  over 


Manufacturers  'afed  tola'  -ef^gerated  .oiume  r-  cubic  fee* 


Range  :■  es"-^a',ec  a- 

nua:  energy  ccnsu.mptior, 

(kWh/yr.) 


Low 


356 

4De 


4  0C 

523 
(•) 

n 


{'}  No  data  submitted  tor  units  meeting  the  Departmen'  of  Eneray's  Enerov  Con&er\'ai'On  Standaras  elective  JuV  ■•    ^OC"* 


High 


.3  be 

409 

46C 
489 
509 
53C 
556 
560 
(•) 
(•) 


6.  Appendix  AS  to  part  305  is  revised 
tc  read  as  follows: 

Appendix  AS  to  Part  305 — Refrigerator-Freezers  With  Automatic  Deprost  With  Side-Mountec  Freezer 

Without  Through-the-Door  Ice  Service 

Range  information 


Manufacturers  rated  totai  retngeraied  volume  m  cubtc  feet 


Less  than  10  5 
10  5  to  12  4  . 
12  5  to  14  4  . 
14  5  to  16  4  . 
16  5  to  18  4 
18  5  10  20  4  .. 
20  5  to  22  4  . 
22  5  to  24  4  . 
24.5  to  26  4  .. 
26.5  to  28  4 


Range  of  estimated  ai"- 

nuai  energy  c 

consumption 

(KWh/yr.) 

Low 

High 

(•) 

(•) 

(•) 

(•) 

(•) 

623 

624 

568 

64C 

606 

643 

591 

659 

(•) 
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Appendix  A5  to  Part  305 — Refrigerator-Freezers  With  Automatic  Defrost  With  Side-Mounted  Freezer 

Without  Through-the-Door  Ice  Service— Continued 

Range  Information 

Range  of  estimated  an- 
nual energy  consumption 
(kWh/yr.) 


Manufacturer's  rated  totai  '•efngerated  voiume  in  cubic  feet 


Low 


High 


28  5  and  over 


614 


679 


(')No  data  submitted  tor  units  meeting  the  Depariment  of  Energv  s  Energy  Conservation  Standards  effective  July  1,  2001 


7  Appendix  A6  to  part  305  is  revised  I 

to  read  as  follows:  I 

Appendix  A6  to  Part  30&— Refrigerator-Freezers  With  Automatic  Defrost  With  Bottom-Mounted  Freezer 

Without  Through-the-Door  Ice  Service 
Range  Intomiation 


Manutact'jrer  s  rated  tota!  'efngerated  volume  ■'''  cubic  feet 


Range  of  estimated  an- 
nual energy  consumption 
(kWh/yr) 


Low 


High 


Less  than  10  5 
105to124     ,. 
12  5  to  14  4 
14  5  to  16  4 
16  5  to  18  4 
18  5  to  20  4       . 
20  5  to  22  4 
22  5  to  24  4 
24  5  to  26  4 
26  5  to  28  4 
28  5  and  over 


447 

500 

(*) 

(•) 

(*) 

(•) 

544 

544 

502 

548 

564 

564 

511 

572 

(•) 

(*) 

(*) 

(•) 

(*) 

(•) 

(•) 

(•) 

{')  No  data  submitted  for  units  meeting  the  Department  of  Energy  s  Energy  Consen/ation  Standards  effective  July  1 .  2001 

8.  Appendix  ,^7  to  part  305  is  revised 
to  read  as  follows: 


Appendix  A7  to  Part  305. 


-Refrigerator-freezers  With  Automatic  Defrost  With  Top-mounted  Freezer  With 

Through-the-door  Ice  Service 

[Range  Information] 


Manufacturer  s  rated  toiai  'etngerated  voiume  "^  cubic  teet 


Range  of  estimated  an- 
nual energy  consumption 
(kWh/yr ) 


Low 


High 


Less  tban  10  5  

(•) 

544 

544 

(*) 

(•) 

O 

555 

(•) 
(*) 
(*) 

(•) 

544 

10  5  to  12  4      

12  5  to  14  4      

544 

14  5  to  16  4        

(•) 

(•) 

(•) 

555 

16  5  to  18  4      

18  5  to  20  4       

20  5  to  22  4      

22  5  to  24  4       

(•) 
(•) 
(•) 
(•) 

24  5  to  26  4  

26  5  to  28.4 

28  5  and  over                                  

No  data  submitted  for  units  meeting  the  Department  of  Energy's  Energy  Conservation  Standards  effectively  July  1 ,  2001 
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Appendix  A8  to  Part  305.— Refrigerator-freezers  With  Automatic  Defrost  With  Side-mounted  Freezer 

With  Through-the-door  Ice  Service 

■Range  Information; 


Less 
105 
125 
14  5 
165 
185 
20  5 
225 
24  5 
265 
28  5 


than  10.5 
to  12  4   .... 

to  14  4  

to  16  4 

to  18  4  

to  20.4 

to  22.4 

to  24.4  

to  26  4  

to  28  4     ... 
and  over  .. 


Manufacturers  rated  total  refrigerated  volume  "'^  cube  feet 


Range  0*  estir-,atea  an- 
nual energy  consumption 
(kWh.yr.) 


Low 


High 


(•) 

(•) 

(•) 

(•) 

(•) 

647 

597 

,617 

618 

647 

691 


(•) 

(•) 

(*) 

(*) 

(*) 

650 

686 

698 


765 


No  data  submitted  for  unrts  meeting  the  Department  of  Energy  s  Energy  Consen/ation  StarxJards  effectrve  Juty  1,  2001. 


Cost  Inft'-matiMi:  fnr  .\ppendices  Al  Thrdu^n 
A8 

When  thi'  ranges  of  compdra'bilip,  :n 
.Appendices  .M  through  .^8  are  used  on 
EnergyGuule  labels  for  refrigera;ors  <ind 


refrigerator-freezers,  the  estimated  annual 
operating  cost  disclosure  appearing  in  the 
box  at  the  bottom  of  the  labels  must  be 
derived  using  the  2001  Representati\e 
.-Xveraee  l.'nit  Cost  for  e]ertricit\  (8  Z^c  pt-r 


kilowatt-hour),  and  the  text  below  the  box 
must  identify  the  cost  as  such. 

10   .Appendix  Bl  to  part  30,5  i.-^  nn'.sod 
to  read  as  follows: 


Appendix  Bl  to  Part  305. 


-Upright  Freezers  With  Manual  Defrost 

'Range  Information^ 


Manufacturers  rated  total  retngerated  volume  m  cubic  feet 


Less  than  5.5 

5  5  to  7  4  

7  5  to  9  4  

9  5  to  11.4 

11  5  to  134    .. 
13  5  to  15  4    .. 


15 
17 
19 
21 
23 
25 
27 


to  17  4 
to  19  4 
to  21  4 
to  23  4 
to  25  4 
to  27  4 
to  29  4 


29  5  and  over 


Range  o*  estimaied  a'^- 

nual  enera>  consjr-iption 

iKWh,yr ) 


Low 


High 


354 

j^2 
392 
4.05 

442 

477 

n 

512 

n 

58C 

D 
(*) 

1.746 


35-3 
372 
392 

41  C 
442 
482 
I'l 
527 

sac 

(*) 

(•) 

1.748 


No  data  submitted  for  units  meeting  the  Deoartment  o*  Energy  s  Eneray  Conservatio'-  Sta^da'ds  elective  Jjtv 
n.  Appendix  B2  to  part  ,U)5  is  rt'vistKl  to  read  as  fnilows: 


200- 


Appendix  B2  to  Part  305. 


-Upright  Freezers  With  Automatic  Depbqst 

[Range  information] 


Manufacturers  rated  tota;  refrigerated  volume  i'  cubic  *ee; 


Range  o*  estimatea  an- 
nual energ)  consumption 
(kWh/yr.) 


Low 

High 

Less  than  5  5  

482 

n 

564 

(•) 

62' 

682 

-42 

4Q1 

5  5  to  7  4  

(•) 

564 

7  5  to  9  4 

9  5  to  1 1 .4   

11  5  to  13  4  

13  5  to  15  4     

655 

15  5  10  17  4    

58', 

17  5  to  19  4  

~42 
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Appendix  B2  to  Part  305.— Upright  Freezers  With  Automatic  Defrost— Continued 

(Range  Information] 


Range  of  estimated  an- 


Manufactu'-ers 

rated  total  refrigerated  volume  m  cuD'c  fee? 

nuai  energy  consumption 
(kWh/yr  ) 

Low 

High 

19  5  to  21  4                                                  

745 

796 

(*) 

(•) 

(•) 

2.003 

763 

21  5  to  23  4   

796 

23  5  to  25  4 

n 
n 

n 

2  033 

25  5  to  27  4 

27  5  to  29  4   

- 

29  5  and  over      

•  No  data  submitted  for  units  meeting  the  Department  of  Energy  s  E'^cgy  Conservation  Standards  effective  July  1.  2001. 

12   Appendix  B3  tn  part  M)5  is  revised  I 

to  read  as  follows:  | 

Appendix  B3  to  Part  305.— Chest  Freezers  and  All  Other  Freezers 

I        [Range  Information] 


Manufacturer  s  rated  total  retngerated  volume  in  cubic  feet 


Range  of  estimated  an- 
nual energy  consumption 
{k\Nhyr} 

Low 

High 

166 

245 

276 

200 

294 

294 

312 

312 

350 

362 

394 

397 

(•) 
445 

(*) 
445 

480 

480 

512 

532 

569 

570 

(*) 
(•) 

(*) 

n 

C) 

(•) 

Less  ttian  5  5 

5  5  to  7  4     

7  5  10  9  4     

9  5  to  11  4  ,  ... 
11  5  to  13  4  ... 
13  5  to  15  4  ... 


15 
17 
19 
21 
23 
25 
27 
29 


to  17  4  .... 

to  19  4  .... 

to  21  4  .... 

to  23  4  .... 

to  25  4  .... 

to  27  4  .... 

to  29  4  .... 
and  over 


■  No  data  submitted  for  units  meeting  the  Department  of  Energy's  Energy  Conservation  Standards  effective  July  1    2001. 


( iobt  InfMrnidtiun  for  Appt-ndues  Bl 
Through  83 

When  thf  ranges  of  comparabiiitv  m 
.-Xppendict's  Bl  through  B3  arc  usfd  on 
EncrgvCJuide  labels  for  fr^ezors.  the 
estimated  annnal  operating  cost 
disclosure  ap[5Paring  in  the  box  hI  tlu' 


bottom  of  the  labels  must  be  derived 
using  the  2001  Representative  Average 
I'mt  Cost  for  electricity  {8.29c  per 
kilowatt-hour),  and  the  text  below  the 
box  must  identify'  the  cost  as  such 

13.  In  section  2  of  Appendix  H  of  Part 
305,  the  formula  is  revised  to  read  as 
follows  in  both  places  that  it  appears: 


Appendix  H  to  Part  305 — Cooling 
Performance  and  Cost  for  Central  Air 
Conditioners 


Your  estimated  cost  = 


14   In  section  2  of  .■Appendix  1  of  F'art 
K)5,  the  ■NOTE"  following  the 
EnergyCiuide  label  is  amended  bv 
removing  the  figure  "8.31c"  and  by 


.i>1l-J  .Acr.iiic  annual 
operating  cost  * 


\'our  ctmling 
load  hours** 

l.fXK) 


adding,  in  its  place,  the  figure  "8.29c" 
In  addition,  the  formula  in  section  2  of 
Appendix  I  of  Part  305  is  revised  to  read 
as  foUcKws  in  both  places  that  it  appears: 


Your  electrical  rale 
in  cents  p)er  KWH 


Appendix  I  to  Part  305 — Heating 
Performance  and  Cost  For  Central  Air 
Conditioners 
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^'i-'ur  electrical  cost 
Your  estim.ated  cost  =  Listed  annua!  heatine  cost  *  v  Jil^^'-lT^lJi!!^ 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Spcrctan 
[FR  Doc.  01-28438  Filed  11-16-01;  8:45  am] 

BILLING  COD£  675&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food -and  Drug  Administratton 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Arsanilic  Acid;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
dose  range  of  arsanilic  acid  for  Tvpe  C 
medicated  poultry  feeds  reported  bv  the 
National  Academv  of  Sciences/National 


Research  Council  {N.-\.S  .\R("   Drue 
Efficacy  Study  in  1972  This  action  is 
being  taken  to  improve  the  accuracy  of 
the  regulations. 

DATES:  This  nile  i«  effpcti\'e  No^'ember 
19.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  T  McRae.  Center  for  X'etennarv 
Medicine  iHF\'-102).  Food  and  Drue 
.Administration,  7500  Standish  P! 
Rockville,  MD  20855.  301-82"-O212,  e- 
mail   dmcrae^cvrn  Ma  gov 

SUPPLEMENTARY  INFORMATION:  FDA  has 
found  that  the  animal  drug  regulations 
do  not  reflect  the  dose  range  of  arsanilic 
acid  for  Type  C  medicated  poultrv  feeds 
reported  to  the  agencv  bv  the  NASNRC 
Drug  Efficacv  Study  in  1972,  A\  this 
time,  the  regulations  are  being  amended 
in  21  CFR  558  62  to  reflect  a  dose  range 
of  45  to  90  grams  per  ton  of  medicated 
poultr>-  feed 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
[5  U.S-C   553),  Notice  and  public 
procedure  are  unnecessary  because  FD.A 
IS  merely  correcting  nonsubstantive 
errors 


This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

.Anima;  drues-  .Anirr.dl  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  .Act  and  under 
authontv  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  \'eterinar>-  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

-Authority:  21  U.S  C  360b.  ?": 

2  Section  558  62  is  amended  in  the 
table  in  paragraph  fcn'l ;  bv  revising 
entries  Ip  and  (iil  to  read  as  follows; 

§558.62     Arsanilic  acid. 
•  ♦  •  «  ♦ 

ici  *    •    • 

(D*  '   * 


Arsanilic  acid  in 
grams  per  ton 


Combination  in 
grams  per  ton 


IndicafKxis  for  use 


Limltatiorts 


Sponsor 


(I)  45  to  90 


(11.1  90 


1  Growing  cfiickens  For  growth  promotior 
and  feed  ettiaeocy  irnproving  pigmenta- 
tion 

2  Growing  turHeys  For  growth  promotior 
and  feed  etficiericy  improving  pigmenta 
tion 

3  Growing  swine  For  increased  rate  o' 
weigM  gam  and  improved  teed  efticiencv 

Swine  As  an  a:d  m  contrci  o*  swine  dys 
enlery  (hemor'^agic  ente'^tis  Woodv 
dysentery). 


Witridraw  5  days  before  siajanie- 
source  o'  organic  a-'senic 


a";  sole 


:  1  5565 


do        015565 

do  C  5565 

do  01  5565 


Datpri    November  b    2001. 
Stephen  F.  Sundlof, 
Director.  Center  for  Veterinary  Medicine. 

|FR  DiK    01-28765  Filed  11-UWl]    8  45  sm' 
BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD05-01-013] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Fireworks  Displays,  Atlantic 
Ocean,  Virginia  Beach,  VA 

agency:  Coast  Guard   DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  adopting 
permanent  special  local  regulations  for 

fireu orks  displays  to  be  held  over  the 
wafers  if  the  .-Ml  antic  Ocean.  Virginia 
Beach   \  irginia  These  special  local 
regulations  are  necessary  to  provide  for 

the  safet\'  of  life  on  navieable  waters 
during  the  fireworks  (iisf)iavs  This 
action  Will  tempfirnriiN  restrict  vessel 
traffic  during  tht^  iirewirks  displays  to 
protect  spectator  (.raft  doci  other  vessels 
transiting  the  event  drcd  frun:  the 
dangers  assnc  inteH  with  trie  fireworks. 

DATES:  This  rule  is  effective  December 
19,2001. 


I 
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ADDRESSES:  Clomments  and  materials 
received  from  the  public  a.s  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-O1-013  and  are  available 
for  inspection  or  copving  at  C(immander 
lAoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street.  Portsmouth,  Virginia 
23704-5004.  between  9  a.m.  and  2  p.m.. 
Monday  through  P>iday,  e.xcept  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager.  Commander 
(Aoax).  Fifth  Coast  Guard  District.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5O04.  telephone  number  (757) 
398-6204 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  luly  17,  2001.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Special  Local  Regulations  for 
Marine  Events;  Fireworks  Displays. 
.Mlantic  Ocean.  Virginia  Beach. 
\  irginia,  in  the  Federal  Register  (66  PR 
37200)   We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested  and  none 
was  held 

Background  and  Purpose 

The  Citv  of  Virginia  Beach  sponsors 
fireworks  displays  at  various  times 
throughout  the  year  over  the  waters  of 
the  .\tlantic  Ocean,  adjacent  to  the 
beachfront  between  17th  Street  and  24th 
Street.  The  events  consist  of  pyrotechnic 
displays  fired  from  a  vessel  positioned 
in  the  .Atlantic  Ocean.  Spectator  vessels 
gather  nearby  to  observe  the  fireworks. 
Due  to  the  need  for  vessel  control 
during  the  fireworks  displays,  vessel 
traffic  will  be  temporarily  restricted  to 
provide  for  the  safety  of  spectators  and 
transiting  vessels. 

Discus.sion  of  Comments  and  Changes 

No  comments  were  received.  No 
changes  have  been  made  to  the 
proposed  regulatory  te.xt. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action  "  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
recjuire  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979). 

.Mthough  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  the  Atlantic 
0(  ean  adjacent  to  the  beachfront  during 
the  events,  the  effect  of  this  regulation 
will  not  be  significant  due  to  the  limited 


duration  of  the  regulation,  the  small  size 
of  the  regulated  area  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612.),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govemraental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  owners  or 
operators  of  vessels,  some  of  which  may 
be  small  entities,  intending  to  transit  or 
anchor  in  the  affected  portions  of  the 
Atlantic  Ocean  during  the  events. 

Although  this  regulation  prevents 
traffic  from  transiting  or  anchoring  in 
portions  of  the  Atlantic  Ocean  adjacent 
to  the  beachfront  during  the  event,  the 
effect  of  this  regulation  will  not  be 
significant  because  of  its  limited 
duration,  the  small  size  of  the  regulated 
area  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly. 

A.ssistance  for  Small  Entities 

Under  section  21 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  this  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  No 
assistance  was  requested  by  any  small 
business,  organization,  or  governmental 
jurisdiction. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  bv 


employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate  of  $100,000,000  or  more  in 
any  one  year.  Though  this  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  the  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Prote<:tion  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes. 
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or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action  "  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1.  paragraph  (34)(h),  of 
Commandant  Instruction  M16475.1C. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation 
Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade  are  specifically  excluded  from 
further  analysis  and  documentation 
under  that  section.  A    Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  1 00  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  .33  L  .S.C.  12.13  ihrough  1236:  49 
CFR  1  46;  33  CFR  100  35. 

2.  Add  §  100.522  to  read  as  follows: 

§  100.522    Fireworks  Otsptays.  Atlantic 
Ocean.  Virginia  Beach,  Virginia. 

(a)  Regulated  Area  The  regulated  area 
is  defined  as  the  waters  of  the  .Atlantic 
Ocean  enclosed  within  the  arc  of  a 
circle  with  a  radius  of  850  yards  and 
with  its  center  located  at  latitude 
36°51'35''  N.  longitijde  075°58'30'  W, 
All  coordinates  reference  Datum  NAD 
1983. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 


officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
Guard  Group  Hampton  Roads 

(c)  Special  Local  Regulations:  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
area  shall; 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  the  Coast  Guard 
Patrol  Commander;  and 

(ii)  Proceed  as  directed  bv  the  Coast 
Guard  Patrol  Commander 

(d)  Effective  Dates:  This  section  is 
effective: 

(1)  Annually  from  9  pm  to  11pm 
eastern  time  every  Friday.  Saturday  and 
Sunday  between  May  1  and  October  31; 

(2)  Annually  from  9  p.m.  to  11  p.m. 
eastern  time  on  [uly  4:  and 

(3)  As  otherwise  specified  in  the  Coast 
Guard  Local  Notice  to  Mariners  and  a 
Federal  Register  notice. 

Dated:  .November  2.  2001. 
Thad  W.  Allen. 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 

(FR  Doc.  01-28833  Filed  11-16-01:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Pan  100 

[CGD0&-00-046] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Fireworks  Displays,  Patapsco 
River,  Baltinr)ore,  MD 


AGENCY:  Coast  Guard, 
ACTION:  Final  rule. 


DOT. 


SUMMARY:  The  Coast  Guard  is  adopting 
permanent  special  local  regulations  for 
fireworks  displays  to  be  held  over  the 
waters  of  the  Patapsco  River.  Baltimore, 
Maryland .  These  special  local 
regulations  are  necessar\'  to  provide  for 
the  safet\  of  life  on  navigable  waters 
during  the  fireworks  displays  This 
action  will  temporarily  restrict  vessel 
traffic  in  the  Patapsco  River  to  protect 
spectator  craft  and  other  vessels 
transiting  the  event  area  from  the 
dangers  associated  with  the  fireworks 
DATES:  This  rule  is  effective  December 
19.  2001 

ADDRESSES:  Comments  and  materials 
received  from  the  public  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-00-O46  and  are  available 


for  inspection  or  copying  at  Commander 
(Aoax).  Fifth  Coast  Guard  District.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004.  between  9  am.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATiON  CONTACT: 

Lieutenant  Dulani  Woods.  Marine 
Events  Coordinator.  Commander.  Coast 
Guard  .Activities  Baltimore,  telephone 
number  (410)  576-2513. 
SUPPLEMENTARY  INFORMATION: 

Regidatory  Information 

On  luue  13.  2001.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Special  Local  Regulations  for 
Marine  Events;  Fireworks  Displays. 
Patapsco  River.  Baltimore.  Mar\  land,  in 
the  Federal  Register  (66  FR  31868J.  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

The  Baltimore  Office  of  Promotions 
sponsors  fireworks  displays  at  various 
times  throughout  the  year  over  the 
waters  of  the  Patapsco  River.  Inner 
Harbor  and  Northwest  Harbor,  near 
Baltimore.  Maryland.  The  events  consist 
of  p\Totechnic  displays  fired  from  2 
barges  positioned  in  the  Inner  Harbor 
and  Northwest  Harbor.  .A  large  fleet  of 
spectator  vessels  gathers  nearby  to 
observe  the  fireworks  Due  to  the  need 
for  vessel  control  during  the  fireworks 
displays,  vessel  traffic  will  be 
temporarily  restricted  to  provide  tor  the 
safety  of  spectators  and  transiting 
vessels. 

Discussion  of  Comments  and  Changes 

No  comments  were  recened.  No 
changes  have  been  made  to  the 
proposed  regulatory-  text. 

Regulator>'  Evaluation 

This  rule  is  not  a    significant 
regulatory  action"  under  section  3(fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979) 

.-Mthough  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  the  Patapsco 
River  during  the  events  the  effect  of  this 
regulation  will  not  be  significant  due  to 
the  limited  duration  of  the  regulation, 
the  small  size  of  the  regulated  area  and 
the  extensive  advance  notifications  that 
will  be  made  to  the  maritime 
community  via  the  Local  Notice  to 
Mariners,  marine  information 
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broadcasts,  and  area  ntnvspapors,  so 
mariners  can  adjust  their  plans 
accnrdingh . 

Small  Entities 

1  nder  the  Regulatory  Flexibility  Act 
15  I  .S.(!  fi()l-(il2.).  we  considered 
whether  tlu^  rule  would  have  a 
signifif  <int  tM  onomic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  hu.sinesses.  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
domuiant  in  tht^ir  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  ei:onomic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  owners  or 
operators  of  vessels,  S(mie  of  which  may 
be  small  entities,  intending  to  transit  or 
anchor  in  the  effected  portions  of  the 
F'atapscii  Ri\er  duriny  the  e\ents. 

.Mthnu^h  this  regulaticm  prevents 
tiatfi(  fnini  transiting  or  anch(jring  in 
jinrtioiis  III  till'  P,ita[)sc.o  River  during 
thf  ('\rnt.  the  effect  of  this  regulation 
will  nnt  lie  significant  because  of  its 
limited  (iuration.  the  small  size  of  the 
regulattui  area  and  the  extensi\'e 
advance  notific:ations  that  will  be  made 
til  the  maritime  communitv  \ia  the 
LiK  al  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  d(  i  nrdingh' 

.X.ssistance  for  Small  Entities 

1  iid-r  M'ction  213(aj  of  the  Small 
Business  R('gid.itor\  Knfnn  ement 
Fairness  At  t  nt  IMMd  iPublu  Law  104- 
121 ).  we  offered  to  assist  small  entities 
in  understanding  this  rule  so  that  thev 
<  an  bcttiT  f\aluate  its  effects  on  them 
and  partK  i[)ate  in  ihe  rulemaking.  No 
assistance  was  retjuested  by  any  small 
business,  organization,  or  governmental 
jurisdiction. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  emplovees 
\sho  enforce,  or  otherwise  determine 
1  oinpliance  with.  Federal  regulations  to 
the  Small  Business  and  ,\griculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards,  The 
Ombudsman  evaluates  these  actions 
annualU  and  rates  each  agencv's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  fioast  Guard,  call  1- 
HHH-RE(;-F.\1R  1 1-HH8-7.H-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collectiim 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520} 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Ucfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribil  government,  in  the 
aggregate  of  5100,000,000  or  more  in 
any  one  year.  Though  this  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  the  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionatelv  affect  c:hildren. 

Indian  Tribal  (Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
wrth  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  dinxrt  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Ciovernments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 


Cimcerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  ac;tion"  under  that  nrder  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  signific:ant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatorv  .\ffairs  as  a 
significant  energy  ac  tion.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  M16475.1C, 
and  determined  that  this  rule  will  not 
signific:antly  affect  the  quality  of  the 
human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impa(  t"  are 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Na\  igation  (water). 
Reporting  and  ret ordkeejjing 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Cluard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

.^thoritv:  33  U.S.C.  1233  through  1236;  49 

CKR  1  48:  ,13  CFR  100 /V'v 

2.  §  100.526  is  added  to  read  as 
follows: 

§  100.526     Fireworks  Displays.  Patapsco 
River.  Baltimore,  Maryland. 

(a)  Dpfinitinns — 11)  Inrwr  Harbor 
Rpfiuloted  Area.  The  Inner  Harbor 
Regulated  .^rea  is  defined  as  the  waters 
of  the  Patapsco  River  enclosed  within 
the  arc  of  a  circle  with  a  radius  of  400 
feet  and  with  its  center  located  at 
latitude  39=16.9'  N.  longitude  076  36.3' 
W  .\11  coordinates  reference  Datum 
N.AD  1983. 

(2)  Sorthwest  Harbor  Regulated  Area. 
The  Northwest  Harbor  Regulated  Area  is 
defined  as  the  waters  f)f  the  Patapsco 
Ruer  enclosed  within  the  arc  of  a  circle 
with  a  radius  of  500  feet  and  with  its 
center  located  at  latitude  39  16.6'  N, 
longitude  076=35.8'  W  All  coordinates 
reference  Datum  NAD  1983. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
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designated  by  the  Commander.  Coast 
Guard  Activities  Baltimore. 

(4)  Official  Patrol  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander.  Cjiast  Guard  Acti\ities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  on  board  and  displaying  a  Coast 
Guard  ensign. 

(b)  Special  Local  Regulations — (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  Inner  Harbor  Regulated  .\rea  or 
the  Northwest  Harbor  Regulated  Area. 

(2)  The  operator  of  any  vessel  in  these 
areas  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol: 
and 

(ii)  Proceed  as  directed  by  anv  Official 
Patrol. 

(c)  Effective  Dates:  This  section  is 
effective:  (1)  Annually  from  8:30  p.m. 
on  luly  4  until  9:30  p  m.  on  lulv  4;  and 
(2)  .Annually  from  11:45  p.m.  on 
December  31  until  12:45  a.m.  on  January 
1. 

(d)  Rain  Dates.  If  the  July  4  fireworks 
display  is  cancelled  for  the  evening  due 
to  inclement  weather,  then  this  section 
is  effective  between  8:30  p.m.  and  9:30 
p.m.  on  July  5   If  the  December  31 
fireworks  display  is  cancelled  for  the 
evening  due  to  inclement  weather,  then 
this  section  is  effective  from  11:45  p.m. 
on  lanuarv  1  until  12:45  am   on  lanuarv 
2.  Notice  of  the  effecti\e  period  will  be 
given  via  Marine  Safety  Radio  Broadcast 
on  \'HF-FM  marine  band  radio.  Channel 
22(157.1  MHz). 

D.HlfH:  November  2.  2001. 
Thad  W.  .Allen. 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Guard  District. 

IFR  Doc.  01-28832  Filed  1 1-16-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  160 
[USCG-2001 -10689] 
RIN2115-AG24 

Temporary  Requirements  for 
Notification  of  Arrival  in  U.S.  Ports 

agency:  Coast  Guard.  DOT 

ACTION:  Temporary  final  rule;  request  for 
comments;  correction. 


SUMMARY:  This  document  corrects  to  the 
temporarv'  final  rule  with  request  for 
comments  published  in  the  Federal 
Register  of  October  4.  2001   That  rule 


temporarily  changed  notification 
requirements  for  vessels  bound  for  or 
departing  from  U.S.  ports.  The  rule 
temporarilv  lengthened  the  usual 
notification  period  from  24  to  96  hours 
prior  to  port  entry,  required  submission 
of  reports  to  a  central  national 
clearinghouse,  suspended  exemptions 
for  vessels  operating  in  compUance  with 
the  Automated  Mutual  Assistance 
Vessel  Rescue  System,  for  some  vessels 
operating  on  the  Great  Lakes,  and 
required  submission  of  information 
about  persons  onboard  these  vessels. 
DATE:  The  temporar\-  final  rule 
published  in  the  Federal  Register  was 
effective  on  October  4.  20m    These 
corrections  to  that  rule  are  effective  on 
November  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  quesij,  n^   ^n  this  temporarv 
rule,  call  LTjG  Man  us  .\   Lines.  Coast 
Guard,  at  telephone  202-267-6854   If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard.  Chief.  Dockets. 
Department  of  Transportation,  at 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION 

.Need  for  (correction 

As  published,  the  temporarv  final  rule 
contains  errors  that  create  confusion  for 
the  National  Vessel  Movement  Center 
(NVMC)  and  for  vessel  owners  and 
operators  required  to"notif\-  the  Coast 
Guard  of  their  arrival  at  or  departure 
from  a  U.S.  port  or  place.  A  discussion 
of  the  errors  and  corrections  follows: 

Applicability.  By  error  we  did  not 
update  all  of  the  cross-references  in  33 
CFR  160  201(g).  and  inadvertently 
removed  exemptions  to  this  rule.  To 
correct  this  error,  we  have  revised  the 
remaining  cross-references  so  that 
certain  vessels  continue  to  be  exempt 
from  the  notification  of  arrival  (NOA) 
and  notification  of  departure  (NOD) 
requirements. 

Ports  of  arrival  and  departure  The 
NV\1C  needs  vessel  owners  and 
operators  to  identifv  the  port  their 
vessel  will  arrive  at  so  that  it  knows  to 
which  Captain  of  the  Port  (COTP)  it 
must  send  a  copy  of  the  NO.-\  or  NOD 
The  language  requiring  only  the  name  of 
the  port  is  not  sufficientlv  clear.  We  are 
clarihing  the  port  arrival  information 
requirements  in  33  CFR  160  T208(c)(l). 
160.T212(b)(l).  and  160  T214(a)(l)  and 
(10)  by  including  the  names  of  the  port 
or  place  of  destination  of  the  receiving 
facility,  of  the  city,  and  of  the  state  in 
which  the  port  of  arrival  is  located. 

Correction 

In  the  temporary-  final  rule  FR  Doc. 
01-24984.  beginning  on  page  50565  in 


the  issue  of  October  4.  2001,  make  the 
following  corrections: 

§160.201     (Amended] 

1.  In  §  160.201  in  paragraph  (g)  on 
page  50572.  in  the  first  column,  remove 
the  cross-references  "160.207.  160.211, 
and  160.213"  and  add  in  their  place 
"160  T208.  160  T212.  and  160.T214'". 

§160,1208    [Amended] 

2.  In  §  160.T208  in  paragraph  (c)(1)  on 
page  50572.  in  the  third  column,  remove 
the  phrase  "Name  of  port(s)  or  place(s) 
of  destination  in  the  United  States:"  and 
add  in  its  place  "For  each  U.S.  port  of 
arrival,  provide  the  names  of  the 
recei\ing  facility,  the  port  or  place  of 
destination,  the  city,  and  state;". 

§160.T212     [ArT>ended] 

3.  hi  §  160.T212  in  paragraph  (b)(1)  on 
page  50573.  in  the  second  column, 
remove  the  phrase  "Name  of  port(s)  or 
place(s)  of  destination  in  the  United 
States;"  and  add  in  its  place  "For  each 
U.S.  port  of  arrival,  provide  the  names 
of  the  receiving  facility,  the  port  or 
place  of  destination,  the  city,  and 
state:". 

4.  In  §  160.T212  in  paragraph 
(b)(19)(iv)  on  page  50573  in  the  third 
column,  remove  ":  and"  and  add  in  its 
place  '■  ". 

§160.T214     [Amended] 

5.  hi  §  160.T214  in  paragraph  (aid)  on 
page  50574.  in  the  first  column,  remove 
the  phrase  "Name  of  port(s)  or  place(s) 
of  destination  in  the  United  States:"  and 
add  in  its  place  "For  each  U.S.  port  of 
arrival,  provide  the  names  of  the 
receiving  facility,  the  port  or  place  of 
destination,  the  city,  and  state;". 

6.  In  §  160.T214  in  paragraph  (a)(10) 
on  page  50574.  in  the  first  column, 
remove  the  phrase  "name  of  the  port" 
and  add  in  its  place  "name  of  the 
receiving  facility,  the  port  or  place  of 
destination,  the  city,  and  state". 

7.  hi  §  160.T214  in  paragraph 
(a)(19)(iv)  on  page  50574  in  the  second 
column,  remove  ";  and    and  add  in  its 
place  ".". 

Dated:  November  13.  2001. 
)oseph  ).  Angelo. 

Director  of  Standards.  Marine  Safety  and 
Environmental  Protection. 
IFR  Dor   01-28870  Filed  11-16-01;  8:45  am| 
BILUNG  CODE  4910-1S-U 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  73 

RIN  1024-AC74 

World  Heritage  Convention 

agency:  National  Park  Service.  Interior. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  promulgating  an 
interim  rule  to  correct  elements  in  two 
sections  of  the  United  States  World 
Heritage  Program  regulations  (Section  7 
World  Heritage  Nomination  Process  and 
Section  9  World  Heritage  Criteria).  We 
are  making  these  changes  to  eliminate 
an  obsolete  calendar  for  the  preparation 
and  submission  of  United  States 
nominations  to  the  World  Heritage  List 
and  to  replace  outdated  criteria  for 
nomination  of  sites.  Also  the  name  of 
the  U  S.  House  of  Representatives 
Rpsourr;es  Committee,  the  successor  to 
the  Committee  on  Interior  and  Insular 
Affairs,  is  being  substituted  for  its 
predecessor  in  the  same  sections.  We 
intend  the  changed  sections  to  provide 
current  information  to  the  public  and 
agencies  of  government  at  all  levels  on 
how  the  United  States  nominates  sites 
to  the  World  Heritage  List  established 
bv  the  World  Heritage  Convention. 
DATES:  This  rule  becomes  effective 
November  19.  2001   Comments  must  be 
rec(*i\ed  on  or  before  lanuarv  18.  2002. 
ADDRESSES:  You  may  submit  your 
comments  to.  Chief,  Office  of 
International  Affairs,  National  Park 
Service,  1849  C  Street.  NW.,  Room  2252, 
Washington,  DC  20240,  E-mail: 
lamPS_Cbarleton3inps.gov.  Fax:  (202) 
208-1290. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Charleton.  International 
Cooperation  Specialist,  1849  C  Street. 
NW  .  Room  2252.  Washington,  DC 
20240  Phone:  (202)  565-1280.  E-mail: 
hinifsCharleton^nps.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  World  Heritage  Program 
regulations  desc;ribe  the  policies  and 
procedures  which  the  Department  of  the 
Interior  uses  to  carr\  out  the  program 
authorized  by  Congress  in  accordance 
with  the  World  Ht>ritage  Convention 
(hereafter  known  as  "Convention"),  a 
treaty  ratified  bv  the  United  States 
Senate  in  1973,  The  World  Heritage 
Program  is  an  international  listing 
program  for  recognizing  universalh' 
important  natural  areas  and  cultural 
sites  in  sovereign  nations  around  the 
world.  One  of  the  major  national 


activities  under  the  Convention  is  the 
nomination  of  sites  proposed 
voluntarily  by  their  owners  to  the  World 
Heritage  List.  Elements  in  two  sections 
of  the  regulations  that  deal  with  the 
United  States  nomination  process  are  no 
longer  accurate  or  applicable.  We  are 
publishing  this  revised  rule  to  correct 
tliese  elements  and  make  current  and 
accurate  information  available  to  the 
public. 

The  changes  eliminate  an  obsolete 
calendar  for  the  preparation  and 
submission  of  United  States 
nominations  to  the  World  Heritage  List 
and  replace  outdated  criteria  for 
nominating  sites.  Both  the  calendar  and 
the  criteria,  which  the  United  States  has 
played  a  role  in  determining,  are 
established  and  have  been  changed  by 
the  World  Heritage  Committee  (hereafter 
known  as  "Committee").  First,  the 
United  States  calendar  has  been  based 
on  a  fixed  annual  nomination 
submission  deadline  to  the  World 
Heritage  Centre  of  January  1,  which 
beginning  in  2002,  will  be  Februar\^  1  of 
a  given  year  for  consideration  in  the 
summer  of  the  following  year.  The 
Committee  has  altered  this  date  several 
times  for  administrative  reasons  and 
may  again  change  it.  In  our  revision, 
therefore,  we  have  set  up  the  U,S. 
nomination  calendar  to  run 
independently  of  the  Committee's 
deadlines  for  submittal  of  nominations. 
That  means  that  we  will  submit 
nominations  to  the  World  Heritage 
Centre  when  the  United  States  has 
approved  them,  regardless  of  when  in 
the  calendar  that  occurs.  When  we 
submit  them,  we  will  request  that  the 
Committee  consider  them  in  the  next 
available  review  cycle.  Second,  the 
revision  of  the  criteria  for  nominating 
sites  means  that  those  who  prepare 
future  nominations  must  use  the  new 
criteria. 

If  this  revised  rule  is  not  published, 
those  who  consult  the  program 
regulations  will  continue  to  relv  on 
inaccurate  information  about  the 
program  calendar  and  criteria  for 
consideration.  If  they  do  so. 
consideration  of  their  proposals  for 
nominations  might  be  delayed  by  as 
much  as  a  year.  The  discrepancies 
between  the  current  regulations  and  the 
procedures  actually  in  effect  have  led  to 
confusion,  which  we  intend  the  changes 
in  this  rule  to  eliminate. 

We  intend  to  make  further  revisions 
in  the  World  Heritage  regulations  to 
enhance  public  participation,  including 
more  explicit  procedures  for  public 
participation  and  more  extensive 
notification  to  potentially  interested 
parties  of  the  actions  we  take,  than  the 
current  regulations  require.  When  we  do 


so,  we  will  use  general  notice  and 
comment  rulemaking  with  full  public 
involvement. 

Authority 

We  are  promulgating  this  rule 
pursuant  to  the  Secretarv'  of  the 
Interior's  authority  under  Title  IV  of  the 
National  Historic  Preservation 
Amendments  of  1980  (Pub.  L.  96-515; 
94  Stat.  3000;  15  U.S.C.  470a-l.  a-2) 
which  authorizes  the  Secretary  of  the 
Interior,  in  cooperation  with  the 
Secretary  of  State,  the  Smithsonian 
Institution,  and  the  Advisory  Council  on 
Historic  Preservation,  to  ensure  and 
direct  United  States  participation  in  the 
World  Heritage  Convention  (Convention 
Concerning  the  Protection  of  the  World 
Cultural  and  Natural  Heritage), 
approved  bv  the  United  States  Senate  on 
October  26."  1973. 

Interim  Rulemaking 

You  can  find  definitive  official 
guidance  for  the  World  Heritage 
Program's  policy  and  procedures  only  in 
these  program  regulations.  Information 
sheets,  websites,  and  other  means  of 
presenting  this  information  as  informal 
agency  guidelines  do  not  carry  the  force 
of  law  that  accompanies  formal  rules 
that  are  published  as  part  of  the  Code  of 
Federal  Regulations.  Taking  no  action  in 
this  case  means  that  the  public  will 
continue  to  receive  and  rely  on  outdated 
information. 

The  purpose  of  this  rulemaking  is  to 
provide  current  information  to  parties 
interested  in  the  program  as  soon  as 
possible.  For  this  reason,  the  interim 
rule  needs  to  be  effective  upon  the  date 
of  publication. 

We  intend  this  rulemaking  action  to 
provide  current  and  accurate 
information  to  government  agencies  and 
the  public  that  is  necessary  for  them  to 
participate  in  the  World  Heritage 
nomination  process  in  a  meaningful 
way. 

We  are  promulgating  this  interim  rule 
under  the  "good  cause  "  exception  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B))  from  general  notice  and 
comment  rulemaking.  As  discussed 
above,  we  believe  that  this  exception  is 
warranted  because  of  the  need  to  inform 
the  public  in  as  timely  a  manner  as 
possible. 

Based  upon  this  discussion,  we  find 
pursuant  to  5  U.S.C.  533(b)(B)  that  it 
would  be  contrary  to  the  public  interest 
to  publish  a  notice  of  proposed 
rulemaking.  We  are,  however,  soliciting 
comments  and  will  review  comments 
and  consider  making  changes  to  the  rule 
based  upon  an  analysis  of  comments. 

Further,  in  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 


Federal  Register/ Vol.  66.  No.  223 /Monday.  November  19.  2001  /  Rules  and  ReRulations         57879 


531  et  seq.].  we  have  determined  that 
publishing  this  interim  rule  30  days 
prior  to  the  rule  becoming  effective 
would  further  delay  the  dissemination 
of  current  information  to  users  of  the 
regulations.  This  would  be  contrarv  to 
the  public  interest  and  the  intended 
purpose  of  the  rule.  Therefore,  under 
the  'good  cause"  exception  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3)).  and  as  discussed  above,  we 
have  determined  that  this  interim 
rulemaking  is  excepted  from  the  30-dav 
delay  of  effective  date,  and  shaD 
therefore  become  effective  upon  the  date 
published  in  the  Federal  Register 

Because  we  are  soliciting  comments 
as  discussed  above,  we  plan  to  analvze 
the  comments  received  and  include  and 
consider  the  results  in  proposed  fiu^her 
rulemaking,  as  appropriate. 

Public  Participation 

Our  policy  is,  whenever  practicable, 
to  afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
However,  given  the  urgent  need  to 
disseminate  accurate  information 
concerning  the  schedule  for 
consideration  of  World  Heritage 
nominations  and  the  criteria  for  their 
selection,  we  have  determined  that  it  is 
contrary  to  the  public  interest  to  delav 
the  effective  date  of  this  interim  rule 
pending  public  comment. 

Nevertneless.  you  are  invited  to 
submit  written  comments  or  suggestions 
regarding  this  interim  rule  to  us  at  the 
address  noted  at  the  beginning  of  this 
rulemaking.  Your  comments  must  be 
received  on  or  before  Ianuar\  18.  2002 
We  will  review  comments  and  consider 
making  changes  to  the  rule  based  upon 
the  analysis  of  comments. 

Drafting  Information 

The  primar>  author  of  this  rule  is 
lames  Charleton,  Office  of  International 
Affairs,  National  Park  Service, 
Washington,  DC 

Compliance  With  Other  Laws 

Regulator}-  Planning  and  Review 
(Executive  Order  128661 

In  accordance  with  the  criteria  in 
Executive  Order  12866.  this  rule  is  not 
a  significant  regulatory  action  and  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget 

(1)  This  rule  will  not  have  an  annual 
economic  effect  of  SlOO  million  or  more 
on  the  economy.  It  will  not  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv.  or 
State,  local,  or  tribal  governments  or 
communities. 

A  cost-benefit  and  economic  analysis 
is  not  required.  The  revisions  to  existing 


regulations  will  modestly  improve  the 
administration  of  the  World  Heritage 
Program  by  providing  current  and 
accurate  information  to  voluntary 
participants  in  the  public,  other  Federal 
agencies,  and  other  levels  of 
government. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  bv 
another  agency  The  Department  of  the 
Interior  has  sole  direct  responsibility  to 
conduct  the  World  Heritage  nomination 
process.  The  revisions  will  clear  up 
confusion  regarding  the  schedule  for 
nomination  of  sites  to  the  World 
Heritage  List  and  the  criteria  for 
eligibility  to  be  considered. 
Participation  by  other  agencies  (and 
private  parties)  continues  to  be  strictly 
voluntars',  as  before 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 
Participation  in  the  World  Heritage 
program  is  strictly  voluntarv  and 
requires  the  active  cooperation  of  all 
owners  of  nominated  property.  The 
changes  will  provide  more  accurate  and 
usable  information  to  owners  and  other 
interested  parties. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  changes  simply 
update  aspects  of  the  schedule  and 
criteria  for  consideration  and  do  not 
alter  other  aspects  of  the  program. 

Regulator,-  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C,  601  et  seq.)  A  Regulatory 
Flexibility  Analysis  is  not  required.  This 
rule,  which  only  revises  the  calendar 
and  criteria  for  consideration,  will 
impact  only  owners  voluntarily  seeking 
to  have  their  sites  considered  for  listing. 
Nomination  and  approval  of  properties 
for  inclusion  on  the  World  Heritage  List 
recognizes  their  universally  significant 
values  and  enhances  public 
understanding  and  appreciation  of 
heritage  consenation.  Only  a  small 
number  of  select  U.S.  properties  will  be 
considered  for  World  Heritage  status. 
Small  entities  may  provide  information 
or  assistance  in  the  preparation  of 
nominations,  but  such  participation  is 
completely  voluntary'  on  their  part.  In 
some  instances,  small  entities  may  be 
reimbursed  for  providing  detailed  site 
information  and  analysis.  Designation  of 
a  property  as  a  World  Heritage  site  may 
enhance  its  tourism  value  Any  effects 
would  likely  be  of  a  verv  localized 


nature  and  may  be  beneficial  to  small 
entities  in  the  surrounding  area. 

Small  Business  Regulator,-  Enforcement 
Fairness  Act  (SBREFAj 

This  rule  is  not  a  major  rule  under  5 

use.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 
The  changes  relate  solely  to  providing 
more  accurate  information  on  the  World 
Heritage  process  to  those  who  request  it 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions  The  changes  will 
modestly  reduce  costs  to  those  who 
otherwise  might  have  relied  on 
inaccurate  information. 

c  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability'  of  US  -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  changes  place  U.S.  enterprises  at  no 
competitive  disadvantage  because  only 
U.S.  properties  are  eligible  for 
nomination  by  the  United  States  and 
only  with  their  owners'  concurrence. 

Executive  Order  1321 1 

On  May  18.  2001.  the  President  issued 
an  Executive  Order  (Executive  Order 
13211)  on  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  As  this  interim  rule  is  not 
expected  to  significantly  affect  energy 
supplies^  distribution,  or  use.  this  action 
is  not  a  significant  energy  action  and  no 
Statement  of  Energ\'  Effects  is  required 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
World  Heritage  Program  is  a  yoluntar\- 
federal  program  The  interim  rule  will 
provide  current  information  on 
designation  procedures  that  are 
available  to  small  governments,  whose 
participation  is  strictly  voluntar>\  No 
direct  financial  assistance,  benefit,  or 
penalty  accompanies  the  act  of 
nominating  a  site  to  the  World  Heritage 
List.  A  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.)  is  not  required. 


I 
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Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications  The  entirely 
voluntaiy  nature  of  the  program  is 
explained  fully  in  the  statute  (16  U.S.C. 
470a-l,  a-2  and  in  sections  73.7  fb)(ii) 
and  73.13  (a)(2)  nf  the  current 
regulations),  the  substance  of  which  are 
not  being  modified.  A  takings 
implication  assessment  is  not  required 

Federalism  lExecutive  Order  12612) 

In  accordance  with  Executive  Order 
12612.  the  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Adoption  of  the  rule  will  permit  States 
to  make  more  informed  decisions.  The 
Department  may  request  their  assistance 
in  carrying  out  its  World  Heritage 
mandate.  However,  since  the  World 
Heritage  Convention  provides 
additional  recognition  to  certain  select 
US.  properties  that  usuallly  are  already 
(  ommitted  to  preservation;  since 
participation  by  States  and  local 
communities  is  strictly  voluntary;  and 
since  no  direct  Federal  financial 
assistance  or  penalties  accompany  the 
act  of  nominating  a  site  to  the  World 
Heritage  List,  this  revision  will  simply 
provide  current  information  to  States 
and  local  governments  for  them  to 
weigh  in  deciding  whether  to 
participate.  A  Federalism  Assessment  is 
not  required 

Civil  Justice  Reform  (Executive  Order 
129881 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  nile  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperv,ork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  .Act  is  not 
required  An  OMB  form  83-1  is  not 
required.  The  changes  being  made 
impose  no  information  collection  or 
re( ord-keeping  requirements  on  the 
public 

S'ational  Environmental  Policy  Act 

I  \ EPA  I 

This  rule  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
qualitv  of  the  human  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required.  Based  on  this  determination, 
this  interim  rule  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 


Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6 
(49  PR  21438).  Thus,  neither  an 
Environmental  Assessment  (EA)  nor  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemraent-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  potential 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  potential  effects.  Indian  lands  can 
be  nominated  to  the  World  Heritage  List 
only  with  the  voluntarv-  support  of  their 
owners.  The  changes  in  the  regulations 
will  provide  current  information  on 
nomination  procedures  to  the  owners  of 
Indian  lands. 

Clarity  of  This  Regulation  (Executive 
Order  12366) 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity'  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections'  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  73.7  World 
Heritage  nomination  process.)  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  (6)  What  else  could 
we  do  to  make  the  rule  easier  to 
understand? 

Please  send  a  copy  of  any  comments 
that  concern  how  we  could  make  this 
rule  easier  to  understand  to;  Office  of 
Regulator.'  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street. 
NW.,  Washington,  DC  20240.  You  may 
also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

List  of  Subiects  in  36  CFR  Part  73 

Foreign  relations.  Historic 
preservation. 

Accordingly,  we  amend  36  CFR  part 
73  as  follows: 


PART  73— WORLD  HERITAGE 
CONVEffnON 

1 .  The  authority  for  part  73  continues 
to  read  as  follows: 

Authoritv:  94  Stat  3000;  16  U.S.C.  470  a- 

l.a-2.d. 

2.  Revise  §  73.7  to  read  as  follows: 

§73.7    World  Heritage  nomination  process. 

(a)  What  is  the  U.S.  World  Heritage 
nomination  process?  (1)  The  Assistant 
Secretary  for  Fish  and  Wildlife  and  Parks 
("Assistant  Secretary")  is  the  designated 
official  who  conducts  the  United  States 
World  Heritage  Program  and  periodically 
nominates  properties  to  the  World  Heritage 
List  on  behalf  of  the  United  States.  The 
National  Park  Service  (NPS)  provides  staff 
support  to  the  Assistant  Secretary 

(2)  The  .Assistant  Secretary'  initiates  the 
process  for  identifying  candidate  properties 
for  the  World  Heritage  List  and  subsequently 
preparing,  evaluating,  and  approving  U.S. 
nominations  for  them  by  publishing  a  First 
Notice  in  the  Federal  Register.  This  notice 
includes  a  list  of  candidate  sites  (formally 
known  as  the  Indicative  Inventory  of 
Potential  Future  US.  World  Heritage 
nominations)  and  requests  that  public  and 
private  sources  recommend  properties  for 
nomination. 

(3)  The  Assistant  Secretary,  with  advice 
from  the  Federal  Interagency  Panel  for  World 
Heritage  ("Panel"),  may  propose  for  possible 
nomination  a  limited  number  of  properties 
from  the  Indicative  Inventory 

(4)  Property  owners,  in  cooperation  with 
NPS,  voluntarily  prepare  a  detailed 
nomination  document  for  their  property  that 
has  been  proposed  for  nomination.  The  Panel 
reviews  the  accuracy  ar^d  completeness  of 
draft  nominations,  and  makes 
recommendations  on  them  to  the  .Assistant 
Secretary. 

(5)  The  Assistant  Secretary  decides 
whether  to  nominate  any  of  the  proposed 
properties  and  transmits  approved  United 
States  nominations,  through  the  Department 
of  State,  to  the  World  Heritage  Committee  to 
be  considered  for  addition  to  the  World 
Heritage  List. 

(b)  What  requimments  must  a  L'.S. 
properiy  meet  to  be  considered  for 
nomination  to  the  World  Heritage  List?  A 
property  in  the  I'nited  Stales  must  satisfy  the 
following  requirements  established  by  law 
and  one  or  more  of  the  World  Heritage 
Criteria  before  the  A.ssislant  Secretary  can 
consider  it  for  World  Heritage  nomination; 

(1)  The  property  must  be  nationally 
significant.  For  the  purposes  of  this  section, 
a  property  qualifies  as  "nationally 
significant"  if  it  is; 

(i)  A  property  that  the  Secretary  of  the 
Interior  has  designated  as  a  National  Historic 
Landmark  (36  CFR  part  65)  or  a  National 
Natural  Landmark  (36  CFR  part  62)  under 
provisions  of  the  1935  Historic  Sites  Act 
(Public  Law  74-292;  49  Stat  666;  16  U.S.C. 
461  et  seq.): 

(ii)  .An  area  the  United  States  Congress  has 
established  as  nationally  significant:  or 
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(iii)  An  area  the  President  has  proclaimed 
as  a  National  Monument  under  the 
Antiquities  Act  of  1906  (16  U.S.C.  433) 

(2)  The  property's  owner(s)  must  concur  in 
writing  to  the  nomination. 

(i)  If  a  unit  of  United  States  government 
(Federal,  State,  and/or  local)  owns  or  controls 
the  property,  a  letter  from  the  owner(s) 
demonstrates  concurrence. 

(ii)  If  private  parties  own  or  control  the 
prop)erty.  they  must  provide  the  protection 
agreement  outlined  in  §  73.13(c). 

(iii)  All  owners  must  concur  before  the 
Assistant  Secretary  can  include  their 
property  within  a  World  Heritage 
nomination.  For  example,  a  responsible 
Federal  management  official  can  concur  for 
the  unit,  but  cannot  concur  for  any  non- 
Federal  property  interest  within  the 
boundaries  of  the  unit.  NPS  will  seek  the 
concurrence  of  those  who  own  or  control  any 
non-Federal  property  interest  if  we  determine 
that  the  property  interest  is  integral  to  the 
entire  property's  outstanding  universal 
values. 

(3)  The  nomination  document  must 
include  evidence  of  such  legal  protections  as 
may  be  necessary  to  ensure  the  preservation 
of  the  property  and  its  environment.  Section 
73.13  identifies  the  distinct  protection 
requirements  for  public  and  private 
properties. 

(c)  How  does  the  I'.S.  World  Heritage 
nomination  process  begin?  The  .Assistant 
Secretary,  through  the  NPS.  will  periodically 
publish  a  First  Notice  in  the  Federal  Register 
to  begin  the  U.S.  World  Heritage  nomination 
process.  This  notice,  among  other  things 

(1)  Sets  forth  the  schedule  and  procedures 
for  identifying  proposed  U.S.  nominations  to 
the  World  Heritage  List.  It  includes  specific 
deadlines  for  receipt  of  suggestions  and 
comments,  and  for  preparing  and  approving 
nomination  documents  for  properties 
proposed  as  US  nominations; 

(2)  Includes  the  Indic:ative  Inventory  of 
Potential  Future  U.S.  World  Heritage  ' 
Nominations  (Indicative  Inventory),  solicits 
recommendations  on  which  properties  on  it 
should  be  nominated,  and  requests 
suggestions  of  properties  that  should  be 
considered  for  addition  to  it;  and 

(3)  Identifies  any  special  requirements  that 
properties  must  satisfy  to  be  considered  for 
nomination. 

(d)  What  is  the  Indicative  Inventory  and 
how  js  it  used'  (1)  The  World  Heritage 
Convention  (.Article  11)  requests  each 
signatory  nation  to  submit  a  list  of  candidate 
sites  for  the  World  Heritage  List.  These  lists 
are  also  knowTi  as  tentative  lists,  or  Indicative 
Inventories.  The  NPS  compiles  and 
maintains  the  U.S.  Indicative  Inventory . 
which  is  formally  known  as  the  Indicative 
Inventory  of  Potential  Future  U.S.  Worid 
Heritage  Nominations.  It  is  a  list  of  cultural 
and  natural  properties  located  in  the  United 
States  that,  based  on  preliminary- 
examination,  appear  to  qualify  for  the  World 
Heritage  List  and  that  the  United  States  may 
consider  for  nomination  to  the  List. 

(2)  Inclusion  of  a  property  on  the 
Indicative  Inventory  does  not  confer  World 
Heritage  status  on  it,  but  merely  indicates 
that  the  Assistant  Secretary  may  further 
examine  the  property  for  possible 


nomination  The  .Assistant  Secretary  selects 
proposed  nominations  from  among  the 
potential  future  nominations  included  on  the 
Indicative  Inventory   Thus,  the  Assistant 
Secretary  uses  the  Indicative  Inventory  as  the 
basis  for  selecting  United  States  nominations, 
and  it  provides  a  comparative  framework 
within  which  to  judge  the  outstanding 
universal  value  of  a  property  .Any  agency, 
organization,  or  individual  may  recommend 
additional  properties,  with  aLcompanying 
documentation,  for  inclusion  on  the 
Indicative  Inventory.  Ordinarily,  a  property 
must  have  been  listed  on  the  Indicative 
Inventory  before  the  .Assistant  Secretary  can 
consider  it  for  nomination. 

(3)  The  .Assistant  Secretary,  in  cooperation 
with  the  Panel  and  other  sources  as 
appropriate,  decides  whether  to  include  a 
recommended  property  on  the  Indicative 
Inventory  If  a  property  is  included.  NPS  will 
list  it  the  next  time  we  publish  the  Indicative 
Inventory  in  the  Federal  Register  The 
Assistant  Secretary  periodirallv  transmits  a 
copy  of  the  Indicative  Inventory,  including 
documentation  on  each  property  s  location 
and  significance,  to  the  World  Heritage 
Committee  for  use  in  evaluation  of 
nominations. 

(e)  How  are  U.S.  World  Heritage 
nominations  proposed?  (1)  After  the  First 
Notices  comment  period  expires.  NPS 
compiles  all  suggestions  and  comments.  The 
.Assistant  Secretary  then  reviews  the 
comments  and  suggestions  and  works  in 
cooperation  with  the  Federal  Interagency 
Panel  for  World  Heritage  to  decide  whether 
to  identify  any  properties  as  proposed  U.S. 
nominations.  In  addition  to  how  well  the 
property  satisfies  the  World  Heritage  criteria 
(§73.9)  and  the  legislative  requirements 
outlined  in  paragraph  (b)(1)  of  this  section, 
the  .Assistant  Secretary  may  consider: 

(i)  How  well  the  particular  type  of  property 
(i.e.,  theme  or  region)  is  represented  on  the 
World  Heritage  List; 

(ii)  The  balance  between  cultural  and 
natural  properties  already  on  the  List  and 
those  under  consideration; 

(iii)  Opportunities  that  the  property  affords 
for  public  visitation,  interpretation,  and 
education; 

(iv)  Potential  threats  to  the  property's 
integrity  or  its  current  state  of  preservation; 
and 

(v)  Other  relevant  factors,  including  public 
interest  and  awareness  of  the  propertv. 

(2)  Selection  as  a  proposed  nomination 
indicates  that  a  property  appears  to  qualify 
for  World  Heritage  status  and  that  the 
Assistant  Secretary  will  encourage  the 
preparation  of  a  complete  nomination 
document  for  the  property. 

(f)  Who  is  notified  when  L'  S  World 
Heritage  nominations  are  proposed^  [1]  The 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks  publishes  notice  of  decisions  on 
proposed  IS  nominations  in  the  Federal 
Register  (Second  Noticel  If  any  properties 
are  identified  as  proposed  nominations,  the 
Assistant  Secretary  also  notifies  the  following 
parties  in  writing: 

(i)  The  owneHs)  of  lands  or  interests  of 
land  that  are  to  be  included  in  the 
nomination;  and 


(ii)  The  House  Resources  Committee  and 
the  Senate  Energy  and  Natural  Resources 
Committee 

(2)  The  Second  Notice  advises  the 
recipients  of  the  proposed  action,  references 
these  rules,  and  sets  forth  the  process  for 
preparing  a  nomination  NPS  also  prepares 
and  issues  a  press  release  on  the  proposed 
nomination. 

tg)  How  is  a  U.S.  WoHd  Heritage 
Sommatinn  prepared''  NPS  coordinates 
arrangements  for  the  preparation  of  a 
complete  nomination  document  for  each 
proposed  property  If  you  are  a  property 
owneris).  you.  in  cooperation  with  NPS.  are 
responsible  for  preparing  the  drab 
nomination  and  for  gathering  documentation 
in  support  of  it.  NPS  oversees  the  preparation 
of  the  nomination  and  ensures  that  it  follows 
the  procedures  contained  in  these  rules  and 
the  format  and  procedural  guidelines 
established  by  the  World  Heritage 
Committee  Each  nomination  is  prepared 
according  to  the  schedule  set  forth  in  the 
First  -Notice. 

(h)  How  is  a  draft  US.  WoHd  Heritage 
nomination  evaluated'' The  draft  nomination 
document  serves  as  the  basis  for  the  Assistant 
Secretary's  decision  to  nominate  the  property 
to  the  World  Heritage  Committee.  NPS 
coordinates  the  review  and  evaluation  of 
draft  World  Heritage  nominations.  We 
distribute  copies  to  all  members  of  the 
Federal  Interagency  Panel  for  World  Heritage 
and  request  comments  regarding  the 
significance  of  the  property  and  the  adequacy 
of  the  draft  nomination,  ,^fterward.  we 
compile  the  recommendations  and  comments 
received  from  the  members  of  the  Panel. 

Ii)  How  IS  a  US  World  Heritage 
nomination  approved  and  submitted?  (1)  The 
.Assistant  Secretary,  based  on  personal 
evaluation  and  the  recommendations  from 
the  Panel,  may  nominate  a  property  that 
appears  to  meet  the  World  Heritage  criteria 
to  the  World  Heritage  Committee  on  behalf 
of  the  L'nited  States  The  Assistant  Secretary 
sends  an  approved  nomination  document, 
through  the  Department  of  State,  to  the 
World  Heritage  Committee.  The  nomination 
document  should  be  transmitted  so  that  the 
World  Heritage  Committee  re<:eives  it  before 
the  deadline  established  for  any  given  vear. 

(2)  Nomination  by  the  United  States  does 
not  place  a  property  on  the  World  Heritage 
List.  The  World  Heritage  Committee  must 
consider  and  approve  the  nomination, 
usually  at  a  meeting  during  the  year 
following  its  nomination,  before  it  is 
inscribed  as  a  World  Heritage  Site. 

(j)  Who  is  notified  when  a  I'.S.  property 
has  been  nominated  to  the  World  Heritage 
List?['l)  Upon  approving  a  nomination,  the 
Assistant  Secretary  notifies  the  following 
parties  in  v^Titing  (Third  Notice): 

(i)  The  owneHs)  of  land  or  interests  in  land 
that  are  included  in  the  nomination; 

(ii)  The  House  Resources  Committee;  and 

liii)  The  Senate  Energy  and  Natural 
Resources  Committee. 

(2)  The  Assistant  Sec;relary'  also  publishes 
notice  of  the  United  Slates  World  Heritage 
nomination  in  the  Federal  Register  In 
addition.  NPS  issues  a  press  release  on  the 
nomination. 

3.  Revise  §  73.9  to  read  as  follows: 


I 
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§  73.9    World  Heritage  criteria. 

(a)  What  (iif  thi'  World  Heritage  cnteria 
and  how  arf  they  applird'  The  World 
Heritage  ("nmmittet'  uses  the  f')lli)wing 
(.ri'eria  to  evaluate  rultural  and  natural 
properties  nominated  to  the  World  Heritage 
List   To  qualify  for  addition  to  the  World 
Heritage  List,  sites  must  meet  one  or  more  of 
the  criteria.  For  information  on  how  to  apply 
the  ( riterid.  you  should  consult  their 
annotated  text  in  the  Operational  Guidelines 
for  the  World  Heritage  Convention  The 
Operational  Guidelines  are  published 
periodically  by  the  World  Heritage  Centre. 
You  may  obtain  copies  of  the  World  Heritage 
C^onvention.  the  Operational  Guidelines,  and 
other  program  information  upon  request  to 
the  Office  of  international  Affairs  of  the 
National  Park  Service.  1849  C  Street,  NW.. 
Room  2242.  Washington.  DC  20240.  The 
World  Heritage  Convention  and  the 
Operational  Guidelines  are  also  posted  on  the 
\\  iirid  Heritage  Centres  Web  site  at 

www  Mnesco.org/ivhc. 

(b)  What  are  the  cultural  criteria?  The 
( riteria  for  the  inclusion  of  cultural 
properties  in  the  World  Heritage  List  should 
always  be  seen  in  relation  to  one  another  and 
should  be  considered  in  the  context  of  the 
definition  set  out  in  .Article  1  of  the 
Convention.  A  monument,  group  of  buildings 
or  site — as  defined  in  .\rticle  1  of  the 
Convention — which  is  nominated  for 
inclusion  in  the  World  Heritage  List  will  be 
considered  to  be  of  outstanding  universal 
value  for  the  purpose  of  the  Convention 
when  the  Committee  finds  that  it  meets  one 
or  more  of  the  following  criteria  and  the  test 
of  authentiiily: 

(1)  Each  properly  nominated  should 
therefore: 

(i)  Represent  a  masterpiece  of  human 
creative  genius;  or 

(ii)  Exhibit  an  important  interchange  of 
human  values,  over  a  span  of  time  or  within 
a  cultural  area  of  the  world,  on  developments 
in  art  hite<  ture  or  technology,  monumental 
arts,  town-planning  or  landscape  design:  or 

(ill)  Bear  a  unique  or  at  least  exceptional 
testimony  to  a  cultural  tradition  or  to  a 
civilization  which  is  living  or  which  has 
disappeared:  or 

(iv)  Be  an  outstanding  example  of  a  tvpe 
of  building  or  architectural  or  technological 
ensemble  or  landscape  which  illustrates  a 
signint:ant  stage(s)  in  human  history:  or 

(v)  Be  an  outstanding  example  of  a 
traditional  human  settlement  or  land-use 
whic:h  is  representative  of  a  culture  (or 
cultures),  especially  when  it  has  be<:ome 
vulnerable  under  the  impact  of  irreversible 
change:  or 

(vi)  Be  directly  or  tangibly  associated  with 
events  or  living  traditions,  with  ideas,  or 
with  beliefs,  with  artistic  and  literary  works 
of  outstanding  universal  significance  (the 
Committee  considers  that  this  criterion 
should  justify  inclusion  in  the  List  only  in 
exceptional  circumstances  and  in 
conjunction  with  other  criteria  cultural  or 
natural). 

(2)  In  addition  to  the  criteria  in  paragraphs 
(b)(l)(i)  through  (b)(l)(vi)  of  this  section,  the 
sites  should  also  meet  the  test  of  authenticity 
in  design,  material,  workmanship  or  .setting 
and  in  the  case  of  cultural  land.scapes  their 


distinctive  character  and  components  (the 
Committee  stressed  that  reconstruction  is 
only  acceptable  if  if  is  carried  out  on  the 
basis  of  complete  and  detailed 
documentation  on  the  original  and  to  no 
extent  on  conjecture)  and  have  adequate  legal 
and/or  contractual  and/or  traditional 
protection  and  management  mechanisms  to 
ensure  the  conservation  of  the  nominated 
cultural  properties  or  cultural  landscapes. 

(c)  What  are  the  natural  criteria?  A  natural 
heritage  property — as  defined  in  Article  2  of 
the  Convention — which  is  submitted  for 
inclusion  in  the  World  Heritage  List  will  be 
considered  to  be  of  outstanding  universal 
value  for  the  purposes  of  the  Convention 
when  the  Committee  finds  that  it  meets  one 
or  more  of  the  following  criteria  specified  by 
the  Operational  Guidelines  and  fulfills  the 
conditions  of  integrity: 

(1)  Sites  nominated  should  therefore: 

(i)  Be  outstanding  examples  representing 
major  stages  of  earth's  history,  including  the 
record  of  life,  significant  on-going  geological 
processes  in  the  development  of  landforms. 
or  significant  geomorphic  or  physiographic 
features:  or 

(ii)  Be  outstanding  examples  representing 
significant  on-going  ecological  and  biological 
processes  in  the  evolution  and  development 
of  terrestrial,  fresh  water,  coastal  and  marine 
ecosystems  and  communities  of  plants  and 
animals:  or 

(iii)  Contain  superlative  natural 
phenomena  or  areas  of  exceptional  natural 
beauty  and  aesthetic  importance:  or 

(iv)  Contain  the  most  important  and 
significant  natural  habitats  for  in-situ 
conservation  of  biological  diversity, 
including  those  containing  threatened 
species  of  outstanding  universal  value  from 
the  point  of  view  of  science  or  conservation. 

(2)  In  addition  to  the  criteria  in  paragraphs 
(c)(l)(i)  through  (c)(l)(iv)  of  this  section,  the 
sites  should  al.so  fulfill  the  following 
conditions  of  integrity: 

(i)  The  sites  described  in  paragraph  (c)(l)(i) 
of  this  section  should  contain  all  or  most  of 
the  key  interrelatecf  and  interdependent 
elements  in  their  natural  relationships. 

(ii)  The  sites  described  in  paragraph 
(c)(l)(ii)  of  this  se<:tion  should  have  sufficient 
size  and  contain  the  necessary  elements  to 
demonstrate  the  key  aspec:ts  of  processes  that 
are  essential  for  the  long-term  conservation  of 
the  ef:osystpms  and  the  biological  diversity 
they  contain. 

(iii)  The  pites  described  in  paragraph 
(c)(1)(iii)  of  this  sec.tion  should  be  of 
outstanding  aesthetic  value  and  include  areas 
that  are  essential  for  maintaining  the  beauty 
of  the  site. 

(iv)  The  $ites  described  in  paragraph 
(t:)(l)(iv)  of  this  section  should  contain 
habitats  for  maintaining  the  most  diverse 
fauna  and  flora  characteristic  of  the 
biogeographic  province  and  ecosystems 
under  consideration. 

(3)  The  sites  should  have  a  management 
plan.  When  a  site  does  not  have  a 
management  plan  at  the  time  when  it  is 
nominated  for  the  consideration  of  the  World 
Heritage  Clommittee,  the  State  I^artv 
cont:erned  should  indicate  when  such  a  plan 
will  be<;ome  available  and  how  it  proposes  to 
mobilize  tbe  re.sources  required  for  the 


preparation  and  implementation  of  the  plan. 
The  State  Party  should  also  provide  other 
documentis)  (e.g.  operational  plans)  which 
will  guide  the  management  of  the  site  until 
such  time  when  a  management  plan  is 
finalized 

Dated:  lune  28.  2001. 

loseph  E,  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  MT-001-0032;  FRL-7102-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Transportation  Conformity; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  coirection. 


SUMMARY:  The  EPA  published  in  the 
Federal  Register  on  September  21.  2001 
a  document  that,  among  other  things, 
approved  Montana's  transportation 
conformity  rule  into  the  State 
Implementation  Plan  (SIP).  In  the 
regulatoi^'  text  of  the  September  21, 
2001.  rule.  EPA  inadvertently 
incorporated  by  reference  (IBR)  sections 
of  the  rule  which  were  not  submitted  for 
approval.  EPA  is  correcting  the 
regulatory  text  v\-ith  this  document. 

EFFECTIVE  DATE:  This  nile  is  effective 
December  19.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kerri  Fiedler.  EPA.  Region  VIII.  (303) 
312-6493. 

SUPPLEMENTARY  INFORMATION:  In  our 

September  21,  2001  (66  FR  48561)  (FR 
Doc.  01-23596)  rulemaking,  we 
approved  Montana's  transportation 
conformity  rules  (Sub-Chapter  13).  In 
the  regulatory  text  of  the  September  21, 
2001 ,  rule,  we  inadvertently 
incorporated  by  reference  sections  of 
sub-chapter  13  which  were  not 
submitted  for  approval.  These 
references  to  sub-chapter  13  were 
sections  "reserved  "  by  Montana  for 
future  rule  adoption.  We  are  correcting 
the  regulatory  text  of  that  rulemaking, 
(on  page  48564.  second  column.  Subpart 
BB— Montana,  §52.1370  Identification 
of  Plan,  paragraph  (c)(47)(i)(A))  to  read 
as  follows:  'Administrative  Rules  of 
Montana  17.8.1301,  17.8.1305, 
17.8.1306,  17.8.1310  through  17.8.1313. 
effective  June  4,  1999:  and  17.8.1304 
effective  August  23.  1996." 
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Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
uiuiecessary  or  contran,-  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  incorrect  text  in  the  IBR 
section  of  a  previous  rulemaking  Thus, 
notice  and  public  procedure  are 
unnecessary.  We  find  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b)(B). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  subject  to  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  "  (66  FR  28355  (May 
22,  2001 )  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Because  the  agency  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  SUPPLfMENTARY 
INFORMATION  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.].  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997),  because  it  is  not 
economically  significant. 


This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  1 2(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629.  Februar>-  16.  1994)  In 
issuing  this  rule.  EPA  has  taken  the 
necessary-  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  'FR  4729.  Februan,'  7.  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  rules  are 
discussed  in  the  September  21.  2001. 
rule,  approving  Montana's 
transportation  conformity-  rules. 

The  Congressional  Review  Act  (5 
use.  801  et  seq.),  as  added  by  the 
Small  Business  Regulaton,-  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C 
808(2)  As  stated  previously.  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  19,  2001.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  correction  to 
the  identification  of  plan  for  Montana  is 
not  a  "major  rule'  as  defined  by  5 
U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  bv 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements 

Accordingly,  40  CFR  part  52.  subpart 
BB  of  chapter  I.  title  40  is  corrected  by 
making  the  following  amendments: 

PART  52— [CORRECTED] 

1  The  authority  citation  for  part  52 
contmues  to  read  as  follows 

.Authority:  42  U.S.C.  7401  et  seq. 
§52.1370     Identification  ot  plan. 

2.  Revise  §52.1370(c)(47)(i)(A)  to  read 
as  follows: 
*         »         ♦         *        * 

(c)  *  *  • 

(47)  *  *  • 

(i)  •  *  • 

(A)  Admimstrative  Rules  of  Montana 
17.8.1301.  17  8  1305.  17  8  1306. 
17,8  1310  through  17  8  1313.  effective 
June  4.  1999;  and  17  8  1304  effective 
August  23,  1996 

Dated  November  2.  2001. 
Jack  W.  McGraw. 

Acting  Regional  Administrator.  Region  8. 
[FR  Doc  01-28853  Filed  11-16-01,  8  45  am) 
BRJJNG  cooe  6seo-sa-t> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2592.  MM  Docket  No.  01-85,  RM- 
9039] 

Television  Broadcast  Servica;  Bolsa, 
ID 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  KM  Communications.  Inc.,  an 
applicant  for  a  construction  permit  for 
a  new  television  station  at  Boise.  Idaho, 
substitutes  channel  39  for  channel  14  at 
Boise.  See  66  FR  20127.  .^pril  19.  2001 
TV  channel  39  can  be  allotted  to  Boise. 
Idaho,  with  a  zero  offset  in  compliance 
with  the  principle  community-  coverage 
requirements  of  Sections  73.610  and 
73.698  of  the  Commission's  Rules  and 
with  the  criteria  set  forth  in  the 
Commission's  Public  Notice  released  on 
November  22.  1999.  DA  99-2605  The 
coordinates  for  charmel  39  at  Boise  are 
North  Latitude  43-45-18  and  West 
Longitude  116-05-52  With  is  action, 
this  proceeding  is  terminated 
DATES:  Effective  December  31 .  2001 


(  • 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s\  nopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-85. 
adopted  November  6,  2001,  and  released 
NovemtH^r  14,  2001   The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  44.5  12th  Street,  SVV,, 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commissions  copy  contractor. 
International  Transcription  Services, 
Inc  .  (202)  857-:^800.  1231  20th  Street. 
N\V.,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1   The  authority  citation  for  Part  73 
continues  to  read  as  follows. 

.\uthority:  47  U.S.C.  154.  303.  334.  336. 

§  73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Idaho,  is 
amended  by  removing  TV'  channel  14 
and  adding  T\'  channel  39  at  Boise. 

ifrlcral  (iomniunu  ations  Commission. 

Barbara  \.  Kreisman. 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

!FR  Doc  01-28882  Filed  11-18-01;  8:45  am| 

BILLING  CODE  671 2 -01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  96-18;  PR  Docket  No.  93- 
253;  DA  01-2650] 

Interim  Licensing  Rules  for  Shared 
Paging  Channels 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 


SUMMARY:  This  document  concerns  the 

interim  licensing  rules  for  lower  band 
shared  paging  channels  and  the  five  929 
MHz  shared  paging  channels  (Shared 
Paging  Channels).  The  intended  effect  is 
to  remove  the  interim  licensing  rules 
with  respect  to  filing  applications  for 
licenses  at  new  sites  on  the  Shared 
Paging  Channels  and  to  allow  any 
qualified  entity  to  submit  applications 


for  licenses  on  these  channels  at  any 
location. 

DATES:  Effective  November  19.  2001. 
ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  SW., 
Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyndi  Thomas,  Policy  and  Rules 
Branch,  Commercial  Wireless  Division, 
Wireless  Telecommunications 
Commission,  at  (202)  418-0620. 
SUPPLEMEKTTARY  INFORMATION:  This  is  a 
summary  of  the  Order  {"Order")  in  WT 
Docket  No.  96-18  and  PR  Docket  No. 
93-253,  DA  01-2650,  adopted 
November  13,  2001.  and  released 
November  14,  2001.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Center,  445 
Twelfth  Street.  SW,  Room  CY-A257, 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  445  Twelfth 
Street,  SW,,  Room  CY-B402, 
Washington,  DC.  The  complete  text  is 
also  available  under  the  file  name 
da012650.doc  on  the  Commission's 
Internet  Web  site  at  vvwH'./cc.gov, 

Synopsis  of  Order 

Under  the  Commission's  current 
interim  licensing  rules  for  lower  band 
shared  paging  channels  and  the  five  929 
MHz  shared  paging  channels  {Shared 
Paging  Channels),  incumbent  licensees 
may  file  applications  for  new  sites  at 
any  location.  Non-incumbent  entities 
may  file  applications  on  these  Shared 
Paging  Channels,  but  only  for  private, 
internal-use  systems.  In  its  Third  Report 
and  Order  {•Third  RS-O")  (64  FR  33762, 
June  24,  1999)  in  this  proceeding,  the 
Commission  directed  the  Wireless 
Teleconununications  Bureau  (Bureau)  to 
remove  these  interim  licensing  rules  as 
applied  to  Shared  Paging  Channels  once 
warning  language  about  the 
consequences  of  failing  to  meet 
construction  requirements  had  been 
added  to  FCC  Form  601,  the  Application 
for  Wireless  Telecommunications 
Bureau  Radio  Service  Authorization. 
Having  added  the  language  to  FCC  Form 
601,  by  this  Order,  the  Bureau  removes 
the  Commission's  interim  licensing 
rules  with  respect  to  filing  applications 
for  licenses  at  new  sites  on  the  Shared 
Paging  Channels.  Any  qualified  entity 
may  submit  applications  for  licenses  on 
these  channels  at  any  location. 

/.  Interim  Licensing  Rules  and  FCC  Form 
601  Fraud-Warning  Language 

In  early  1996,  the  Commission 
suspended  acceptance  of  new 
applications  for  paging  channels  during 


the  pendency  of  its  rulemaking 
proceeding  to  establish  geographic  area 
licensing  and  competitive  bidding  rules 
for  paging  services.  Mindful,  however, 
that  an  across-the-board  freeze  on 
applications  might  impair  the  ability  of 
licensees  to  maintain  adequate  services 
for  their  customers,  the  Commission 
established  interim  licensing  rules 
initially  permitting  non-nationwide 
incumbent  licensees  to  add  sites  to 
existing  systems  or  modify  existing 
sites,  provided  the  additions  or 
modifications  did  not  expand  the 
composite  interference  contour  of  the 
licensee's  existing  system. 

Later  that  same  year,  in  its  First 
Report  and  Order'VFirst  R&O")  (61  FR 
21380,  May  10,  1996).  the  Commission 
affirmed  its  decision  to  maintain  the 
freeze  on  paging  applications  and  to 
retain  the  interim  licensing  rules.  The 
Commission,  in  large  part,  based  its 
decision  to  maintain  the  freeze  and, 
specifically,  the  limitation  on 
incumbent  applications  under  the 
interim  licensing  rules  on  its  concern 
that  lifting  the  freeze  or  allowing  non- 
incumbents  to  file  applications  on  either 
exclusive  frequencies  or  the  Shared 
Paging  Channels  would  lead  to  a  flood 
of  speculative  applications  and  increase 
opportunities  for  application  mills  to 
promote  fraudulent  investment 
schemes.  The  Commission,  however, 
did  relax  the  interim  licensing  rules  to 
allow  non-nationwide  incumbent 
licensees  on  exclusive  frequencies  or 
the  Shared  Paging  Channels  to  file 
applications  for  new  sites  outside  the 
licensee's  composite  interference 
contour.  Proposed  sites  that  would 
expand  a  service  area  contour  had  to  be 
located  within  forty  (40)  miles  of  a  site 
for  which  the  licensee  had  filed  an 
application.  Under  this  40-mile 
requirement,  the  application  for  the 
original  site  must  have  been  filed  as  of 
September  30,  1995.  The  Commission 
further  exempted  Special  Emergency 
Radio  Service  providers  from  the  paging 
freeze,  allowing  those  providers  to  file 
applications  on  the  Shared  Paging 
Channels. 

In  1997,  in  the  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  ("Second  RHJ")  (62  FR 
11616,  March  12.  1997)  and  (  "FiVPflAf") 
(62  FR  11638.  March  12,  1997),  the 
Commission  concluded  that  the  Shared 
Paging  Channels  should  not  be  subject 
to  geographic  area  licensing  or 
competitive  bidding  procedures.  Still 
concerned  about  consumer  fraud  and 
license  application  speculation  on  those 
channels,  however,  the  Commission 
sought  comment  on  how  to  change 
licensing  and  frequency  coordination 
procedures  to  resolve  the  problems  of 
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consumer  fraud  and  speculative 
applications.  Pending  resolution  of 
these  issues,  and  out  of  caution,  the 
Commission  required  new  applications 
filed  for  the  Shared  Paging  Channels  to 
continue  to  be  processed  under  the 
interim  licensing  rules.  The 
Commission,  however,  again  relaxed  the 
interim  licensing  rules  by  eliminating 
the  40-mile  requirement  and  allowing 
incumbents  to  file  for  new  sites  on  the 
Shared  Paging  Channels  at  any  location. 
The  Commission  also  affirmed  its 
decision  to  allow  new  applicants  to  file 
applications  for  private,  internal-use 
systems.  While  the  interim  licensing 
rules  as  developed  in  Commission 
decisions  apply  to  all  of  the  Shared 
Paging  Channels,  the  Second  R&-0 
specifically  revised  §  90.494(g)  of  the 
Commission's  rules  to  reflect  the 
interim  licensing  rules  for  purposes  of 
the  five  929  MHz  shared  paging 
channels. 

In  the  Third  RfrO.  the  Commission 
considered  the  many  comments  filed  on 
the  issue  of  application  fraud   In 
response,  it  determined  that  adding 
language  to  FCC  Form  601  warning 
applicants  that  failure  of  a  licensee  to 
meet  construction  or  coverage 
requirements  would  result  in 
termination  of  the  license  would  be 
generally  helpful  to  applicants  in  all 
services  and  might  also  help  deter  fraud. 
The  Commission  directed  the  Bureau  to 
remove  the  interim  licensing  rules  for 
the  Shared  Paging  Channels,  including 
§  90.494(g)  of  its  rules,  once  the  warning 
language  was  added  to  FCC  Form  601. 

//.  Lifting  the  Freeze  on  Applications  for 
Licenses  on  the  Shared  Paging  Channels 

As  of  November  9.  2001.  the  following 
warning  language  has  been  added  near 
the  signature  block  on  the  FCC  Form 
601  application  in  Universal  Licensing 
System  (ULS).  as  well  as  the  FCC  Form 
601  available  through  Fax-on-Demand 
and  the  Bureau's  website:  "Upon  grant 
of  this  license  application,  the  licensee 
may  be  subject  to  certain  construction  or 
coverage  requirements.  Failure  to  meet 
the  construction  or  coverage 
requirements  will  result  in  termination 
of  the  license.  Consult  appropriate  FCC 
regulations  to  determine  the 
construction  or  coverage  requirements 
that  apply  to  the  type  of  license 
requested  in  this  application." 

The  Bureau  has  initiated  the  process 
for  printing  new  paper  copies  of  FCC 
Form  601  that  contain  the  warning 
language,  but  those  copies  will  not  be 
available  to  the  public  for  several  weeks. 
As  already  noted,  where  paper  copies  of 
FCC  Form  601  may  be  used  or  are 
needed,  updated  applications 
containing  the  warning  language  can  be 


obtained  from  Fax-on-Demand  (202- 
418-2830)  or  are  currently  available  for 
downloading  from  http://^^■^^^\■.  fcc.gov/ 
n-tb/csinfo/orderfrm.html.  The  Bureau 
also  notes  that  applications  for  new- 
licenses  on  Shared  Paging  Channels 
must  be  filed  through  certified  land 
mobile  frequency  coordinators.  The 
Bureau  has  provided  the  updated 
version  of  FCC  Form  601  to  each 
coordinator  and  has  encouraged  them  to 
point  out  the  new  w  arning  language  to 
applicants  for  the  Shared  Paging 
Channels. 

Having  added  the  warning  language  to 
FCC  Form  601 .  the  Bureau  eliminates 
the  interim  licensing  rules  that  have 
applied  to  lower  band  shared  paging 
channels  and  the  five  929  MHz  shared 
paging  channels.  Accordingly,  pursuant 
to  the  Third  R&-0,  the  Bureau  removes 
the  interim  licensing  rules  developed 
through  Commission  decisions  as  well 
as  i?  90.494(g)  of  the  Commission's  rules 
as  applied  to  the  Shared  Paging 
Channels.  Any  qualified  entity  mav  file 
an  application  for  a  license  on  the 
Shared  Paging  Channels  for  new  sites  at 
any  location.  Applications  for  new  sites 
filed  on  these  Shared  Paging  Channels 
continue  to  require  frequency 
coordination  prior  to  filing  the 
applications  with  the  Commission. 

Procedural  Matters  and  Ordering 
Clauses 

Pursuant  to  §§4(i).  303(r).  and  332  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i),  303(r),  332. 
and  the  Third  R&-0.  the  Commission's 
interim  licensing  rules  as  applied  to  the 
Shared  Paging  Channels  are  eliminated 
and  §  90.494(g)  of  the  Commission's 
rules.  47  CFR  90.494(g),  is  removed  as 
set  forth  in  the  Order. 

This  action  is  taken  pursuant  to  the 
Third  R&-0  and  the  authority  delegated 
in  §  0.331  of  the  Commission's  rules.  47 
CFR  0.331. 

The  provisions  of  this  Order  and  the 
Commission's  rules,  as  amended  in  the 
Order,  shall  become  effective  November 
19.  2001  in  accordance  with  §  1.103  of 
the  Commission's  rules,  47  CFR  1.103 

List  of  Subfects  in  47  CFR  Part  90 

Paging,  Radio 

Federal  Communications  Commission. 
Katharine  M.  Harris. 

Deputy  Chief.  Commercial  Wireless  Di\ision. 
Wireless  Telecommunications  Bureau. 

Rule  Changes 

For  the  reasons  set  forth  in  the 
preamble,  pan  90  of  Chapter  I  of  title  47 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1   The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Section  4(1),  11,  303(g).  303(r), 
and  332(c)(7)  of  the  Communicalions  .\iA  of 
1934,  as  amended,  47  U.S.C.  154(1),  161. 
303(g),  .303(r),  332(c)(7), 

§90.494    [Amended] 

2.  Section  9U.494  is  amended  by 
removing  paragraph  (g). 
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Magnuson-Stevens  Act  Provisions: 
Update  of  Regulations  Governing 
Council  Operations 

AGENCY:  .National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule 
updating  regulations  governing  the 
operation  of  Regional  Fishery- 
Management  Councils  (Councils)  under 
the  Magnuson-Stevens  Fishen* 
Conser\ation  and  Management  Act 
(Magnuson-Stevens  Act).  This  final  rule 
makes  amendments  by  codify  ing  recent 
administrative  and  policy  changes  and 
by  making  editorial  changes  for 
readability,  clarity,  and  uniformity.  The 
intent  of  this  final  rule  is  to  update 
Council  regulations  to  reflect  current 
policies  and  procedures. 
DATES:  Effei:ti\p  Dec  ember  19.  2001 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Richard  .Surdi.  F  SF5   NMFS,  301-713- 
2337.  This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register  Web  site 
at  httpi/Zw'Vi'w. access. gpo.gov/su--docs/ 
aces/aces  140  tml 

SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  regulations  pertaining  to 
general  provisions  of  the  Magnuson- 
Stevens  Act  related  to  Council 
operations  are  contained  in  title  50  of 
the  Code  of  Federal  Regulations  (CFR). 
NMFS  is  updating  part  600  (Regional 


I 
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FishePv'  Management  Councils,  subpart 
B.  and  Council  Membership,  subpart  C) 
to  codify  important  provisions  of  the 
recently  withdrawn  Council  Operations 
and  Administration  Handbook 
(Handbook),  which  was  a  reference 
guide  that  compiled  various 
requirements  of  the  Magnuson-Stevens 
,^ct  and  other  applicable  law,  as  well  as 
policy  guidance.  .Some  of  the  guidance  . 
contained  in  the  Handbook  consisted  of 
regulations  that  were  removed  from  title 
50  of  the  CFR  at  the  time  the  Handbook 
was  developed,  NMFS  is  reinstating 
some  of  those  former  regulations 
because  they  are  not  contained 
elsewhere  and  thev  are  necessar\'  for  the 
Clouncils  to  function  Other  proposed 
additions  and  revisions  were  not 
contained  in  the  Handbook,  and  were 
not  previouslv  in  regulation. 

On  May  25'  2001.  NMFS  published  a 
proposed  rule  at  66  FR  28876  to  update 
the  regulations  governing  Council 
operations;  comments  were  requested 
through  June  25.  2001  The  preamble  of 
the  proposed  rule  contained  detailed 
descriptions  of  the  proposed 
regulations,  which  are  not  repeated 
here  The  following  section  contains  the 
response  to  the  only  comment  received 
during  the  comment  period. 

Comment  and  Response 

Comment.  One  commenter  objected  to 
the  language  in  the  proposed  rule  that 
would  allow  a  person  who  is  not  a  state 
employee  to  serve  as  a  designee  of  a 
principal  state  official  on  a  Regional 
Fisher>'  Management  Council 
Currently,  the  principal  state  official's 
designee  is  required  to  be  an  employee 
of  the  state.  This  commenter  argued  that 
a  state  employee  will  best  represent  the 
state's  and  the  publics  interests  in 
fishePi'  management  issues  A  non-state 
employee,  on  the  other  hand,  may 
represent  narrower  interests  Therefore, 
this  commenter  proposed  maintaining 
the  previous  CFR  language  that 
addressed  this  issue. 

Response.  NMFS  maintains  the 
change  contained  in  the  proposed  rule. 
NMFS  believes  that  the  new  language 
provides  additional  fiexibility  that  will 
not  compromise  the  representation  of 
state  and  public  interests  in  matters 
taken  up  by  the  Councils.  This  added 
flexibility  was  specifically  requested  by 
some  of  the  Councils,  in  part  because 
some  states  have  ver>'  small  offices  and 
in  the  past  have  been  limited  to  a  small 
pool  of  candidates.  Based  on  prior 
dealings  with  states.  NMFS  believes  that 
the  states  will  exercise  this  discretion  in 
a  responsible  manner.  It  is  not  in  a 
state's  best  interest  to  select  someone 
with  very  narrow  interests  or 
experience,  and  it  is  not  likely  to  do  so. 


Essentially,  this  change  will  enable  state 
governments  to  select  their  designees 
from  a  larger  pool  of  candidates,  better 
ensuring  that  the  states'  interests  will  be 
effectively  represented. 

Classification 

NMFS  has  determined  that  this  final 
rule  is  consistent  with  the  Magnuson- 
Stevens  Act.  This  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  that  term  is 
defined  in  the  Regulatorv  Flexibilitv 
Act,  5  U.S.C  601  et  seq.  the  factual 
basis  for  this  certification  was  published 
with  the  proposed  rule.  No  comments 
were  received  regarding  the  economic 
impact  of  this  final  rule,  As  a  result,  no 
final  regulatory  flexibility  analysis  was 
prepared. 

NMFS  has  analyzed  this  final  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act 
(NEPA).  This  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  because  it  provides  only 
an  update  to  agency  procedure  or 
practice  (i.e.,  procedures  and  guidelines 
for  the  administration  of  Councils). 
NMFS  has  determined  that  issuance  of 
this  policy  qualifies  for  a  categorical 
exclusion  as  defined  by  NOAA  216-6 
Administrative  Order.  Environmental 
Review  Procedures. 

This  final  rule  contains  no  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  600 

Fisheries,  Fishing. 

Dated:  November  9.  2001. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  Motional  Mating 
Fisheries  Sen- ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  600  subparts  B 
and  C  are  amended  as  follows: 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1 .  The  authority  citation  for  part  600 
continues  to  read: 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 

et  seq. 

2.  Section  600.120  of  subpart  B  is 
revised  to  read  as  follows: 


§600.120    Employment  practices. 

(a)  Council  staff  positions  must  be 
filled  solely  on  the  basis  of  merit,  fitness 
for  duty,  competence,  and 
qualifications.  Employment  actions 
must  be  free  from  discrimination  based 
on  race,  religion,  color,  national  origin, 
sex,  age.  disability,  reprisal,  sexual 
orientation,  status  as  a  parent,  or  on  any 
additional  bases  protected  by  applicable 
Federal,  state,  or  local  law. 

(b)  The  annual  pay  rates  for  Council 
staff  positions  shall  be  consistent  with 
the  pay  rates  established  for  General 
Schedule  Federal  employees  as  set  forth 
in  5  U.S.C.  5332.  and  the  Alternative 
Personnel  Management  System  for  the 
U.S.  Department  of  Commerce  (62  FR 
67434).  The  Councils  have  the 
discretion  to  adjust  pay  rates  and  pay 
increases  based  on  cost  of  living  (COLA) 
differentials  in  their  geographic 
locations.  COL.^  adjustments  in  pay 
rates  and  pay  increases  may  be  provided 
for  staff  members  whose  post  of  dut\'  is 
located  in  Alaska.  Hawaii.  Guam,  the 
U.S.  Virgin  Islands,  the  Northern 
Mariana  Islands,  and  Puerto  Rico. 

(1 )  No  pay  adjustment  based  on 
geographic  location  shall  exceed  the 
COLA  and  locality  pay  adjustments 
available  to  Federal  employees  in  the 
same  geographic  area. 

(2)  lReser\'edl 

(c)  Salar\'  increases  funded  in  lieu  of 
life  and  medical/dental  policies  are  not 
permitted. 

(d)  Unused  sick  leave  may  be 
accumulated  without  limit,  or  up  to  a 
maximum  number  of  days  and 
contribution  per  day.  as  specified  by  the 
Council  in  its  SOPP.  Distributions  of 
accumulated  funds  for  unused  sick 
leave  may  be  made  to  the  employee 
upon  his  or  her  retirement,  or  to  his  or 
her  estate  upon  his  or  her  death,  as 
established  by  the  Council  in  its  SOPP. 

(e)  Each  Council  may  pay  for  unused 
annual  leave  upon  separation, 
retirement,  or  death  of  an  employee. 

(f)  One  or  more  accounts  shall  be 
maintained  to  pay  for  unused  sick  or 
annual  leave  as  authorized  under 
paragraphs  (d)  and  (e)  of  this  section, 
and  will  be  funded  from  the  Council's 
annual  operating  allowances.  Councils 
have  the  option  to  deposit  funds  into 
these  account{s)  at  the  end  of  the  budget 
period  if  unobligated  balances  remain. 
Interest  earned  on  these  account(s)  will 
be  maintained  in  the  account(s),  along 
with  the  principal,  for  the  purpose  of 
payment  of  unused  annual  and  sick 
leave  only.  These  account(s),  including 
interest,  may  be  carried  over  from  year 
to  year.  Budgeting  for  accrued  leave  will 
be  identified  in  the  "Other"  object  class 
categories  section  of  the  SF— 424A. 
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(g)  A  Council  must  notif\-  the  NOAA 
Office  of  General  Coun.sel  before  seeking 
outside  legal  advice,  which  may  be  for 
technical  assistance  not  available  from 
NOAA.  If  the  Council  is  seeking  legal 
ser%'ices  in  connection  with  an 
employment  practices  question,  the 
Council  must  first  notify  the  Department 
of  Commerce's  Office  of  the  Assistant 
General  Counsel  for  Administration, 
Employment  and  Labor  Law  Division.  A 
Council  may  not  contract  for  the 
provision  of  legal  services  on  a 
continuing  basis. 

3.  Section  600.125  of  subpart  B  is 
revised  to  read  as  follows: 

§600.125     Budgeting,  funding,  and 
accounting. 

(a)  Each  Council  s  grant  activities  are 
governed  by  OMB  Circular  A-110 
(Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-Profit 
Organizations).  OMB  Circular  ,\-122 
(Cost  Principles  for  Non-Profit 
Organizations),  15  CFR  Part  29b  (Audit 
Requirements  for  Institutions  of  Higher 
Education  and  other  Nonprofit 
Organizations),  and  the  terms  and 
conditions  of  the  cooperative  agreement. 
(See  5  CFR  1310.3  for  availabilitv  of 
OMB  Circulars.) 

(b)  Councils  may  not  independently 
enter  into  agreements,  including  grants.*" 
contracts,  or  cooperative  agreements, 
whereby  they  will  receive  funds  for 
ser\ices  rendered.  All  such  agreements 
must  be  approved  and  entered  into  bv 
NOA^\  on  behalf  of  the  Councils. 

(c)  Councils  are  not  authorized  to 
accept  gifts  or  contributions  directly.  All 
such  donations  must  be  directed  to  the 
NMFS  Regional  Administrator  in 
accordance  with  applicable  Department 
of  Commerce  regulations 

4.  Section  600.135  is  added  to  subpart 
B  to  read  as  follows: 

§600.135    Meeting  procedures. 

(a)  Public  notice  of  regular  meetings 
of  the  Council,  scientific  statistical 
committee  or  advisory  panels,  including 
the  agenda,  must  be  published  in  the 
Federal  Register  on  a  timely  basis,  and 
appropriate  news  media  notice  must  be 
given.  The  published  agenda  of  any 
regular  meeting  may  not  be  modified  to 
include  additional  matters  for  Council 
action  without  public  notice,  or  such 
notice  must  be  given  at  least  14  davs 
prior  to  the  meeting  date,  unless  such 
modification  is  to  address  an  emergencv 
under  section  305  (c)  of  the  Magnuson- 
Stevens  Act.  in  which  case  public  notice 
shall  be  given  immediately,  Drafts  of  all 
regular  public  meeting  notices  must  be 
transmitted  to  the  NMFS  Headquarters 


Office  at  least  23  calendar  days  before 
the  first  day  of  the  regular  meeting. 
Councils  must  ensure  that  all  public 
meetings  are  accessible  to  persons  with 
disabilities,  and  that  the  public  can 
make  timely  requests  for  language 
interpreters  or  other  auxiliar\'  aids  at 
public  meetings 

(b)  Drafts  of  emergency  public  notices 
must  be  transmitted  to  the  NMFS 
Washington  Office;  recommended  at 
least  5  working  days  prior  to  the  first 
day  of  the  emergency  meeting.  Although 
notices  of.  and  agendas  for.  emergencv 
meetings  are  not  required  to  be 
published  in  the  Federal  Register, 
notices  of  emergency  meetings  must  be 
promptly  announced  through  the 
appropriate  news  media. 

(c)  After  notifying  local  newspapers  in 
the  major  fishing  ports  within  its  region, 
having  included  in  the  notification  the 
time  and  place  of  the  meeting  and  the 
reason  for  closing  any  meeting  or 
portion  thereof: 

(1)  A  Council.  SSC.  AP,  or  HAC  shall 
close  any  meeting,  or  portion  thereof, 
that  concerns  information  bearing  on  a 
national  securitv  classification. 

(2)  A  Council'  SSC.  AP,  or  FIAC  may 
close  any  meeting,  or  portion  thereof, 
that  concerns  matters  or  information 
pertaining  to  national  security, 
employment  matters,  or  briefings  on 
litigation  in  which  the  Council  is 
interested. 

(3)  A  Council.  SSC.  AP.  or  FL^C  may 
close  any  meeting,  or  portion  thereof, 
that  concerns  internal  administrative 
matters  other  than  employment 
Examples  of  other  internal 
administrative  matters  include 
candidates  for  appointment  to  .^P.  SSC. 
and  other  subsidiary  bodies  and  public 
decorum  or  medical  conditions  of 
members  of  a  Council  or  its  subsidiarv 
bodies.  In  deciding  whether  to  close  a 
portion  of  a  meeting  to  discuss  internal 
administrative  matters,  a  Council  or 
subsidiary'  body  should  consider  not 
only  the  privacy  interests  of  individuals 
whose  conduct  or  qualifications  may  be 
discussed,  but  also  the  interest  of  the 
pubhc  in  being  informed  of  Council 
operations  and  actions. 

(d)  Without  the  notice  required  bv 
paragraph  (c)  of  this  section,  a  Council, 
SSC.  AP,  or  FIAC  may  briefly  close  a 
portion  of  a  meeting  to  discuss 
employment  or  other  internal 
administrative  matters  The  closed 
portion  of  a  meeting  that  is  closed 
without  notice  may  not  exceed  2  hours. 

(e)  Before  closing  a  meeting  or  portion 
thereof,  a  Council  or  subsidiar>'  body 
should  consult  with  the  NOAA  General 
Counsel  Office  to  ensure  that  the 
matters  to  be  discussed  fall  within  the 
exceptions  to  the  requirement  to  hold 


public  meetings  described  in  paragraph 
(c)  of  this  section. 

(f)  Actions  that  affect  the  public, 
although  based  on  discussions  in  closed 
meetings,  must  be  taken  in  public.  For 
example,  appointments  to  an  AP  must 
be  made  in  the  public  part  of  the 
meeting;  however,  a  decision  to  take 
disciplinary  action  against  a  Council 
employee  need  not  be  announced  to  the 
public. 

(gj  A  majority  of  the  voting  members 
of  any  Council  constitute  a  quorum  for 
Council  meetings,  but  one  or  more  such 
members  designated  by  the  Co"r>ril  may 
hold  hearings. 

(h)  Decisions  of  any  Council  are  bv 
majority  vote  of  the  voting  members 
present  and  voting  (except  for  a  vote  to 
propose  removal  of  a  Council  member, 
see  50  CFR  600.230).  Voting  by  proxy  is 
permitted  only  pursuant  to  50  CFR 
600.205  (b).  An  abstention  does  not 
affect  the  unanimity  of  a  vote. 

(i)  \'oting  members  of  the  Council 
who  disagree  with  the  majority  on  any 
issue  to  be  submitted  to  the  Secretary, 
including  principal  state  officials  raising 
federalism  issues,  may  submit  a  written 
statement  of  their  reasons  for  dissent  If 
any  Council  member  elects  to  file  such 
a  statement,  it  should  be  submitted  to 
the  Secretar\'  at  the  same  time  the 
majority  report  is  submitted 

5,  Section  600  150  is  added  to  subpart 
B  to  read  as  follows; 

§  600.1 50     Disposition  of  records. 

(a)  Council  ret:oras  must  be  handled 
in  accordance  with  NOA^^  records 
management  office  procedures  All 
records  and  documents  created  or 
received  by  Council  employees  while  in 
active  duty  status  belong  to  the  Federal 
Government.  When  employees  leave  the 
Council,  they  may  not  take  the  original 
or  file  copies  of  records  with  them. 

(b)  [Reser\-edl 

6  Section  600  155  is  added  to  subpart 
B  to  read  as  follows: 

§600.155    Freedom  of  Information  Act 
(POIA)  requests 

(a)  FOIA  requests  received  bv  a 
Council  should  be  coordinated 
promptly  with  the  appropriate  NMFS 
Regional  Office  The  Region  will 
forward  the  request  to  the  NMFS  FOIA 
Official  to  secure  a  FOIA  number  and 
log  into  the  FOIA  system.  The  Region 
will  also  obtain  clearance  from  the 
NOAA  General  Counsel's  Office 
concerning  initial  determination  for 
denial  of  requested  information 

(b)  FOI.^  requests  will  be  controlled 
and  documented  in  the  Region.  The 
requests  should  be  forwarded  to  the 
NMFS  FOIA  Offic:er  who  will  prepare 
the  Form  CD-244.  'FOIA  Request  and 
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Action  Record",  with  the  official  FOIA 
number  and  due  date.  In  the  event  the 
Region  determines  that  the  requested 
information  is  exempt  from  disclosure, 
m  full  or  in  part,  under  the  FOIA.  the 
denial  letter  prepared  for  the  Assistant 
Administrators  signature,  along  with 
the  "Foreseeable  Harm"  Memo  and  list 
i.if  doc  unients  to  be  withheld,  must  be 
cleared  through  the  NMFS  FOIA  Officer. 
Upon  completion,  a  copv  of  the  signed 
rD-244  and  cover  letter  transmitting  the 
information  should  he  provided  to  the 
NMFS  FOIA  Offu  er  and  the  NOAA 
FOLAl  Officer 

7   Section  600  205  of  subpart  c;  is      - 
revised  to  read  as  follows:  \. 

§  600.205     Principal  state  officials  and  their 
designees. 

(a)  Onlv  a  full-time  state  employee  of 
the  state  agent  v  responsible  for  marine 
and/or  anadromous  fisheries  shall  he 
appointed  by  a  constituent  state 
Crovernor  as  the  principal  state  official 


for  purposes  of  section  302(b)  of  the 
Magnuson-Stevens  Act. 

(b)  A  principal  state  official  may  name 
his/her  designee(s)  to  act  on  his/her 
behalf  at  Council  meetings.  Individuals 
designated  to  serve  as  designees  of  a 
principal  state  official  on  a  Council, 
pursuant  to  section  302(b)(1)(A)  of  the 
Magnuson-Stevens  Act,  must  be  a 
resident  of  the  state  and  be 
knowledgeable  and  experienced,  by 
reason  of  his  or  her  occupational  or 
other  e.xperience,  scientific  expertise,  or 
training,  in  the  fishery  resources  of  the 
geographic  area  of  concern  to  the 
Council. 

(c)  New  or  revised  appointments  by 

state  Governors  of  principal  state 
officials  and  new  or  revised 
designations  by  principal  state  officials 
of  their  dt'signees(s)  must  be  delivered 
in  writing  to  the  appropriate  NMFS 
Regional  Administrator  and  the  Council 
chair  at  least  48  hours  before  the 


individual  may  vote  on  any  issue  before 
the  Council.  A  designee  may  not  name 
another  designee.  Written  appointment 
of  the  principal  state  official  must 
indicate  his  or  her  employment  status, 
how  the  official  is  employed  by  the  state 
fisheries  agency,  and  whether  the 
official's  full  salarv  is  paid  bv  the  state. 
Written  designation(s)  bv  the  principal 
state  official  must  indicate  how  the 
designee  is  knowledgeable  and 
experienced  in  fisher\'  resourc:es  of  the 
geographic  area  of  concern  to  the 
Council,  the  County  in  which  the 
designee  resides,  and  whether  the 
designees  salar,'  is  paid  by  the  state. 

§600.245    [Amended] 

8.  In  §  600.245  of  subpart  C.  paragraph 
(a)  is  removed,  and  paragraphs  (b).  (c), 
and  (d)  are  redesignated  as  paragraphs 
(a),  (b).  and  (c).  respectively 
[PR  Doc,  01-28880  Filed  ll-lb-Ol:  8  45  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  ot  ttie  proposed 
issuance  ot  rules  and  regulations  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adopnon  of  the  final 
rules 


DEPARTME^fr  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1124 

[Docket  No.  AO-368-A29:  DA-01-06] 

Milk  in  the  Pacific  Northwest  Marketing 
Area;  Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

AGENCY:  .Agricultural  Marketing  Service. 
USD  A 

ACTION:  Proposed  rule.  Notice  of  public 
hearing  on  proposed  rulemaking 

summary:  A  public  hearing  is  being  held 
to  consider  proposals  that  would  amend 
certain  pooling  provisions  of  the  Pacific 
Northwest  order.  One  proposal  calls  for 
eliminating  certain  supply  plant 
qualification  standards  that  currentlv 
allow  cooperative  associations  which 
operate  supply  plants  to  include  milk 
delivered  direct  from  farms  to  pool 
distributing  plants  as  a  qualifying 
shipment  for  determining  pool 
eligibility:  prohibiting  a  pool  plant 
operator  frfim  including  milk  diverted  tn 
pof)l  distributing  plants  as  a  qualif\ing 
shipment  for  pooling;  adding  a 
provision  that  would  provide  for  two  or 
more  co(iperat;ve  pool  manufacturing 
plants  to  operate  as  a  system  for  meeting 
the  shipment  requirements  for  pooling. 
and  establishing  qualification  standards 
for  manufacturing  plants  located  within 
the  marketing  area 

A  second  proposal  would  reduce  the 
amount  of  milk  that  a  pool  plant  mav 
divert  during  the  months  of  March 
through  August  and  add  a    touch  base 
provision  that  would  require  at  least  6 
days  milk  production  of  a  dairv  farmer 
be  physically  received  at  a  pool  plant  in 
order  to  be  eligible  for  diversion 

Proponents  have  requested  that  the 
proposals  be  handled  on  an  emergencv 
basis. 

DATES:  The  hearing  will  convene  at  8:30 
a.m  on  December  4.  2001. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Doubletree  Hotel  Seattle  Airport, 


18740  Pacific  Highway  South.  Seattle 

WA  98188    ;20B'  246-^8600 

FOR  FURTHER  INFORMAT)ON  CONTACT: 

Gino  Tosi,  Marketing  Specialist.  Order 
Formulation  Branch.  I'SDA/.AMS/Dairv 
Programs.  Room  2971.  South  Building. 
P  O  Box  96456,  Washington.  DC  20090- 
6456.  1202;  690-1366.  e-maii  address 
Gino  Tosi@usda.gov, 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  James 
Daugherty  at  ;425!  487-6009.  e-mail 
fmmaspattlp^fmmaseattle  com  before 
the  hearing  begins 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  b\  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866 

Notice  IS  hereby  given  of  a  public 
hearing  to  be  held  at  the  Doubletree 
Hotel  Seattle  .\irport.  18740  Pacific 
Highway  South.  Seattle.  WA  9818B 
beginning  at  8:30  a.m.,  on  December  4. 
2001.  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Pacific 
Northwest  marketing  area 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
.Agreement  .Art  of  193"  as  amended  (7 
US  C:  601-f5-4i.  and  the  applicable 
rules  of  prac:tice  and  procedure 
governing  the  formulation  of  marketing 
agrwments  and  marketing  orders  !~  CFR 
part  900  i 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions  that 
relate  to  the  proposed  amendment^, 
hereinafter  set  forth,  and  anv 
appropriate  modifications  thereof,  to  the 
tentative  marketing  agreement  and  to 
the  order 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recomm.enderi 
decision  under  the  rules  of  practice  and 
procedure  ;"  CFR  900  12!d))  with 
respect  to  Proposals  No   1  through  3 

.Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulator, 
Flexibility  .Act  (5  U.S.C  601  Pt  seq  ]' 
This  Act  seeks  to  ensure  that,  within  the 
statutorv-  authority  of  a  program,  the 
regulator)  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 


purpose  of  the  Act,  a  dair\  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $750,000,  and 
a  dair\  products  manufacturer  is  a 

small  business    if  it  has  fewer  than  500 
employt^es   Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulator)  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Exei  j;iv.'  Order  12988.  Civil 
lustice  Reform  They  are  not  intended  to 
have  a  retroactive  effect   If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule 

The  .Agricultural  Marketing 
.Agreement  .Act  provides  that 
administrative  prcjceedings  must  be 
exhausted  before  parties  may  file  suit  in 
(  nurt   Under  section  8c(15)(A)  of  the 
.Act.  any  handler  subject  to  an  order  mav 
request  modification  or  exemption  from 
such  order  by  filing  with  the  USDA  a 
petition  stating  thaj  the  order,  anv 
pro\i.Mon  of  the  tjrder.  or  anv  obligation 
impiised  in  ( (inne(  tion  with  the  order  is 
not  m  Ai  ( ordanrp  with  the  law,  .A 
handier  is  afforded  the  opportunit\  for 
a  hearing  on  the  petition  After  a 
hearing,  the  USD.A  would  rule  on  the 
petition  The  .Act  provides  that  the 
district  ( (lurt  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
bu';ines>   ha^  :iiri'.dh  ti'.n  in  equity  to 
re\  lew  the  I'SD.A  -  rUiing  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  da\  >•  after  the  date 
of  the  entr>-  of  th^  ruling 

Interested  parties  whr.  wi^h  to 
introduce  exhib;!^  >-hiiuld  provide  the 
Presiding  Officer  at  the  hearing  with  (3) 
copies  of  such  exhibit^  fnr  the  Official 
Record   .Also,  it  would  be  lielpfu!  if 
additional  copies  are  a\  aiiahle  for  the 
use  of  other  participants  a!  the  hearing. 

List  of  Subjects  in  7  CFR  Part  1124 
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PART  1124— [AMENDED] 

Tho  authority  citation  for  7  CFT^  part 
1 124  continues  to  read  as  follows: 

.\uthority:  "  r  S  C  601-fi74 

The  proposed  amendments,  as  set 

forth  below,  have  not  received  the 

approval  of  the  USDA. 

Submitted  by  Northwest  Milk  Marketing 
Federation.  S'orthwest  Dairy 
Association,  and  Tiilaniook  County 
Creamery  Association 

Proposal  No.  1 

1.  Amend  §  1124.7  by  removing 
paragraphs  (c)(2)  and  (c)(3), 
redesignating  paragraph  (c)(4)  as  (c)(2), 
adding  paragraphs  (d)  and  (f).  and 
re\i.sing  paragraph  (g)  to  read  as  follows; 

§1124.7    Pool  Plant. 

***** 

(d)  A  manufacturing  plant  located 
within  the  marketing  area  and  operated 
by  a  cooperative  association,  or  its 
wholly  owned  subsidiary .  if,  during  the 
month,  or  the  immediately  preceding 
12-month  period  ending  with  the 
current  month.  20  percent  or  more  of 
the  producer  milk  of  members  of  the 
association  (and  any  producer  milk  of 
nonmembers  and  members  of  another 
cooperative  association  which  may  be 
marketed  bv  the  cooperative 
association)  is  physically  received  in  the 
form  of  bulk"  fluid  milk  products 
(excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  at 
plants  specified  in  paragraph  (a)  or  (b) 
of  this  section  either  directly  from  fanns 
or  by  transfer  from  supply  plants 
operated  by  the  cooperative  association, 
or  its  wholly  owned  subsidiar\'.  for 
which  pool  plant  status  has  been 
requested  under  this  paragraph  subject 
to  the  following  (  onditions: 

( 1 )  The  plant  does  not  qualif\'  as  a 
pool  plant  under  paragraph  (a),  (b).  or 
(c)  of  this  section  or  under  comparable 
provisions  of  another  Federal  order;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area 

(3)  ,-\  request  is  filed  in  writing  with 
the  market  administrator  before  the  first 
day  of  the  month  for  which  it  is  to  be 
effective.  The  request  will  remain  in 
effect  until  a  cancellation  request  is 
filed  in  writing  with  the  market 
administrator  before  the  first  day  of  the 
month  for  which  the  cancellation  is  to 
he  effective.  *    *    * 

(f)  A  system  of  two  or  more  plants 
identified  in  *?  1124.7(d)  operated  by  one 
or  more  hancHers  may  qualif\-  for 
pooling  by  meeting  the  above  shipping 


requirements  subject  to  the  following 
additional  requirements: 

(1)  The  handler(s)  establishing  the 
system  submits  a  written  request  to  the 
market  administrator  on  or  before  the 
first  day  of  the  month  for  which  the 
system  is  to  be  effective  requesting  that 
such  plants  qualify  as  a  system.  Such 
request  will  contain  a  list  of  the  plants 
participating  in  the  system  in  the  order, 
beginning  with  the  last  plant,  in  which 
the  plants  will  be  dropped  from  the 
system  if  the  system  fails  to  qualif\'. 
Each  plant  that  qualifies  as  a  pool  plant 
within  a  system  shall  continue  each 
month  as  a  plant  in  the  system  until  the 
handler(s)  establishing  the  system 
submits  a  written  request  before  the  first 
day  of  the  month  to  the  market 
administrator  that  the  plant  be  deleted 
from  the  system  or  that  the  system  be 
discontinued.  Any  plant  that  has  been 
so  deleted  from  a  system,  or  that  has 
failed  to  qualify  in  any  month,  will  not 
be  part  of  any  system  In  the  event  of  an 
ownership  change  or  the  business 
failure  of  a  handler  that  is  a  participant 
in  a  system,  the  system  may  be 
reorganized  to  reflect  such  change  if  a 
written  request  to  file  a  new  marketing 
agreement  is  submitted  to  the  market 
administrator;  and 

(2)  If  a  system  fails  to  qualif\'  under 
the  requirements  of  this  paragraph,  the 
handler  responsible  for  qualihing  the 
system  shall  notify  the  market 
administrator  which  plant  or  plants  will 
be  deleted  from  the  system  so  that  the 
remaining  plants  may  be  pooled  as  a 
system.  If  the  handler  fails  to  do  so,  the 
market  administrator  shall  exclude  one 
or  more  plants,  beginning  at  the  bottom 
of  the  list  of  plants  in  the  system  and 
continuing  up  the  list  as  necessarv'  until 
the  deliveries  are  sufficient  to  qualify 
the  remaining  plants  in  the  system. 

(g)  The  applicable  shipping 
percentage  of  paragraph  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 


shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 


Proposal  No.  2 

1 .  Amend  §  1 1 24 . 1 3  by  redesignating 
paragraphs  (e)(1)  through  (5)  as 
paragraphs  (e)(2)  through  (6).  adding  a 
new  paragraph  (e)(1),  and  revising 
redesignated  paragraphs  (e)(2)  and  (e)(5) 
to  read  as  follows: 

§1124.13    Producer  Milk 


(1)  Milk  of  a  dairy-  farmer  shall  not  be 
eligible  for  diversion  unless  at  least  6 
days'  production  of  such  dairy  farmers 
production  is  physically  received  at  a 
pool  plant  during  the  month. 

(2)  Of  the  quantity  of  producer  milk 
received  during  the  month  (including 
diversions,  but  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c))  the  handler 
diverts  to  nonpool  plants  not  more  than 
80  percent.  *   *   • 

(5)  .\ny  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (e)(2)  of 
this  section  shall  not  be  producer  milk. 
If  the  diverting  handler  or  cooperative 
association  fails  to  designate  the  dairj" 
farmers'  deliveries  that  are  not  to  be 
producer  milk,  no  milk  diverted  by  the 
handler  or  cooperative  association 
during  the  month  to  a  nonpool  plant 
shall  be  producer  mdk.  In  the  event 
some  of  the  milk  of  any  producer  is 
determined  not  to  be  producer  milk 
pursuant  to  this  paragraph,  other  milk 
delivered  by  such  producer  as  producer 
milk  during  the  month  will  not  be 
subject  to  §1124. 12(b)(5), 

(6)  The  deliver\'  day  requirement  in 
paragraph  (e)(1)  of  this  section  and 
diversion  percentage  in  paragraph  (e)(2) 
of  this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
revision  is  necessar\'  to  assure  the 
orderly  marketing  and  efficient  handling 
of  milk  in  the  marketing  area.  Before 
making  such  finding,  the  market 
administrator  shall  investigate  the  need 
for  the  revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  persons  if  the 
request  is  made  in  wTiting  at  least  15 
days  prior  to  the  month  for  which  the 
requested  revision  is  desired  effective.  If 
the  investigation  shows  that  a  revision 
might  be  appropriate,  the  market 
administrator  shall  issue  a  notice  stating 
that  the  revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  the 
deliver}'  day  requirement  or  the 
diversion  percentage  must  be  issued  in 
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writing  at  least  one  day  before  the 
effective  date. 

Proposed  by  Dairy  Programs. 
Agricultural  Marketing  Service 

Proposal  No.  3 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator  of  the  Pacific 
Northwest  Milk  Marketing  Area,  or  from 
the  Hearing  Clerk,  Room  1083.  South 
Building.  United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decision- 
making process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units: 

Office  of  the  Secretarv-  of  Agriculture 

Office  of  the  Administrator,  Agricultural 
Marketing  Service 

Office  of  the  General  Counsel 

Dairy  Programs,  Agricultural  Marketing 
Service  (Washington  office)  and  the 
Office  of  the  Market  Admmistrator  for 
the  Pacific  Northwest  Marketing  Area. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated  November  14,  2001. 

A.|.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

[PR  Doc.  01-28905  Filed  11-15-01;  12:47 
pm] 
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14CFRPart39 

[Docket  No.  200a-CE-5«-ADl 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Models  HP.137  Jetstream 
Mk.1,  Jetstream  Series  200,  and 
Jetstream  Series  3101  Airplar>es 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  applies  to  British 
Aerospace  Models  HP.137  Jetstream 
Mk.l.  Jetstream  Series  200.  and 
Jetstream  Series  3101  airplanes.  This 
proposed  AD  would  supersede 
Airworthiness  Directive  {AD)  98-13-03. 
which  currently  requires  repetitive 
inspections  of  the  main  landing  gear 
(MLG)  hinge  fittings,  support  angles, 
and  attachment  bolts  and  requires 
eventual  installation  of  improved  design 
MLG  hinge  fittings  as  terminating  action 
for  the  repetitive  inspections  of  the 
hinge  fittings  and  attachment  bolts  AD 
98-13-03  specifies  repetitive 
inspections  of  the  support  angles  for 
those  airplanes  with  the  improved 
design  MLG  hinge  fittings  installed  and 
exempts  from  the  applicability  those 
airplanes  with  the  improved  design 
MLG  hinge  fittings  installed.  The  earlier 
NTRM  would  have  retained  the 
requirements  of  AD  98-13-03  and 
would  have  removed  the  applicability 
exemption  of  those  Models  HP.137 
Jetstream  Mk.l  and  Jetstream  Series  200 
airplanes  with  the  improved  design 
MLG  hinge  fittings  installed.  British 
Aerospace  has  informed  us  that  it  will 
not  provide  the  improved  design  MLG 
hinge  fittings  free  of  charge  Since  the 
cost  burden  has  changed  from  the 
manufacturer  to  the  owners/operators  of 
the  affected  airplanes,  we  are  reopening 
the  comment  period  to  allow  the  public 
the  chance  to  comment  on  this 
additional  cost  burden. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  anv 
comments  on  this  proposed  rule  on  or 
before  December  21,  2001. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-58-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 


between  8  am  and  4  p.m..  Mondav 
through  Friday,  except  Federal  holidays 
You  may  get  ser\-ice  information  that 
applies  to  this  proposed  AD  from  British 
Aerospace  Regional  Aircraft.  Prestwick 
International  Airport.  Ayrshire.  K.\9 
2RVV.  Scotland;  telephone.  101292) 
479888;  facsimile:  (01292)  479703   You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate.  901 
Locust,  Room  301.  Kansas  Citv. 
Missouri  64106;  telephone;  (816)  329- 
4059;  facsimile   (8161  329-4090. 
SUPPLEMENTARY  INFORMATION: 
—    Comments  Invited 


How  do  I  comment  on  this  proposed 
AD''  The  F.\A  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose  You  need  to 
include  the  rules  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action 

Are  there  any  specific  portions  of  this 
proposed  .\D  I  should  pay  attention  to? 
We  specifically  invite  comments  on  the 
overall  regulator.-,  economic, 
environmental,  and  energv  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modif\-  the  rule  You  mav  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD 

How  can  I  be  sure  FA4  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard  On  the 
postcard.  wTite  "Comments  to  Docket 
No  2000-CE-58-AD  '  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

Has  FAA  taken  any  action  on  the 
main  landing  gear  (MLG I  hinge  fittings, 
support  angles,  and  attachment  bolts  on 
British  Aerospace  Models  HP.137 
Jetstream  Mk.l.  fetstream  Senes  200. 
and  fetstream  Senes  3101  airplanes  to 
this  poinf  On  June  8.  1998.  FAA  issued 


I 
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AD  98-13-03.  Amendment  39-10591 
(63  FR  33532.  luni-  19.  1998)  This  AD 
t  urrenth'  requires  the  following  on  the 
dbove-referenced  airplanes: 
— Repetitive  inspections  of  the  MLG 
hinge  fitting,  support  angles,  and 
attachment  bolts,  and  repairing  or 
replacing  any  part  that  is  cracked:  and 
— Eventual  installation  of  improved 
design  MLG  hinge  fittings,  part 
number  (P/N)  1379133B1  and 
1379133B2  (Modification  5218).  as 
terminating  action  for  the  repetitive 


inspections  of  the  hinge  fittings  and 
attachment  bolts.  This  AD  specifies 
repetitive  inspections  of  the  support 
angles  for  those  airplanes  with  the 
improved  design  MLG  hinge  fittings 
installed.  However,  the  applicability 
of  AD  98-13-03  exempts  those 
airplanes  with  the  improved  design 
MLG  hinge  fittings  installed  from  the 
actions  of  the  AD. 

Accomplishment  of  these  actions  is 
required  in  accordance  with  the 
following  service  information: 


-British  Aerospace  Jetstream 
Mandatorv-  Service  Bulletin  (MSB) 
No  7/5,  which  includes  procedures 
for  inspecting  the  left  and  right  main 
landing  gear  hinge  attachment  nuts  to 
the  auxiliary  and  aft  spars  for  signs  of 
relative  movement  between  the  nuts 
and  hinge  fitting  on  Models  HP. 137 
Jetstream  Mk.l  and  Jetstream  Series 
200  airplanes.  This  MSB  incorporates 
the  following  effective  pages: 


Pages 


Revision  level 


Date 


2  and  4 
1  and  3 


Onginal  Issue  Mar  31    1982 

Revision  1  .•!  May  23.  1988. 


-British   Aerospace   MSB   No.   7/8,   which   includes   procedures   for  inspecting  the   MLG   hinge   fitting   for  cracks,   and 
repairing  cracked   hinge   fittings  on  Models  HP. 137  Jetstream  Mk.l   and  Jetstream  Series   200  airplanes.  This  MSB 


incorporates  the  following  effective  pages: 

Pages 

1 

Revision  level 

Date 

2   5  6   7  and  8        

..     Revision  2  

Revision  3 

Jan  6.  1983. 

1  3  and  4                          

May  23.  1988 

— Jetstream  Alert  Service  Bulletin  (ASB)  32-A-JA  850127.  which  includes  procedures  for  inspecting  the  MLG  hinge 
fitting  and  support  angle  for  cracks  on  Jetstream  Series  3101  airplanes.  This  ASB  incorporates  the  following  effective 
pages: 


Pages 


Revision  level 


Date 


5  through  14 
1  through  4  .. 


Onginal  Issue 
Revision  2 


April  17,  1985. 
Nov.  11.  1994. 


—Jetstream  Service  Bulletin  (SB)  57-JM  5218,  which  includes  procedures  for  installing  improved  design  MLG  hinge 
fittings.  P/N  1379133B1  and  1379133B2  (Modification  5218),  on  Models  HP.137  Jetstream  Mk.l.  Jetstream  Series 
200,  and  certain  Jetstream  Series  3101  airplanes.  This  SB  incorporates  the  following  effective  pages: 


Pages 

Revision  level 

Date 

11    12.  17.  18,  19.  21.22.  23,  24,  27,  28,  29.  30,  and  31  ...J 

20      

Revision  1  

Revision  3 

Revision  4 

Revision  5 

••V 

Sept  29  1987. 
Jan  29.  1990 

13  and  14                       

Oct  31    1990 

1  through  10,  15,  16,  25,  and  26  

July  28.  1997 

The  actions  of  AD  98-13-03  are 
consistent  with  oiir  aging  commuter 
aircraft  policy,  which  briefly  states  that, 
when  a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  insp^H^tions.  the 
modification  should  be  incorporated. 
This  policv  is  based  on  our 
determination  that  reliance  on  critical 
repetitive  inspections  on  airplanes 
utilized  in  commuter  service  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections 

The  alternative  to  installing  improved 
design  MLG  hinge  fittings  would  be  to 
repetitively  inspect  this  area  for  the  life 
of  the  airplane 

What  has  happened  since  AD  98-13- 
03  to  initiate  this  action?  Since  AD  98- 


13-03  became  effective,  FAA  has 
received  comments  regarding  the 
applicability.  The  applicability  of  AD 
98-13-03  exempts  those  airplanes  with 
the  improved  design  MLG  hinge  fittings 
installed  as  of  the  effective  date  of  the 
AD.  However,  those  airplanes  that  have 
the  improved  design  MLG  hinge  fittings 
incorporated  after  the  effective  date  of 
the  AD  Are  subject  to  repetitive 
inspections  of  the  MLG  support  angles. 
Our  intent  was  to  require  the 
inspections  of  the  MLG  support  angles 
regardless  of  when  the  improved  design 
MLG  hinge  fittings  are  incorporated. 

Therefore,  we  then  determined  that 
the  exemption  of  those  airplanes  with 
the  improved  design  MLG  hinge  fittings 
installed  should  be  removed,  and  that 
all  affected  airplanes  should  have  the 


MLG  support  angles  repetitively 
inspected. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
British  Aerospace  Models  HP.137 
Jetstream  Mk.l,  Jetstream  Series  200, 
and  Jetstream  Series  3101  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  18,  2001  (66 
FR  37435)  The  NPRM  proposed  to 
supersede  AD  98-13-03.  The  NPRM 
also  proposed  to: 

— Retain  the  requirement  of  repetitively 
inspecting  the  main  landing  gear 
(MLG)  hinge  fittings,  support  angles, 
and  attachment  bolts  and  the 
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requirement  of  repairing  any  cracked 
part: 
— Require  eventual  installation  of 
improved  design  MLG  hinge  fittings 
as  terminating  action  for  the  repetitive 
inspections  of  the  hinge  fittings  and 
attachment  bolts:  and 
— Require  repetitive  inspections  of  the 
MLG  support  angles  on  all  affected 
airplanes,  even  those  with  the 
improved  design  MLG  hinge  fittings 
installed. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  mterested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAAs  response  to  each  comment. 

Cominent  Issue  No.  1:  Change  or  Clarify 
the  Applicability  for  the  Model 
Jetstream  3101  Series  .\irplanes 

What  is  the  commenter  s  concern? 
Two  commenters  question  FAAs  intent 
for  the  Model  Jetstream  3101  Series 
airplanes,  as  follows: 

— One  commenter  states  that  the  AD 
should  not  require  repetitive 
inspections  of  the  support  angles  on 
the  Model  Jetstream  3101  Series 
airplanes  once  Modification  rM5218 
is  incorporated.  This  commenter 
explains  that  this  is  explained  in  the 
most  recent  revised  pages  (Revision  5) 
of  Jetstream  SB  57-JM  5218 
— Another  commenter  states  that  we 
should  have  extended  the 
applicability  to  all  serial  numbers  of 
the  Jetstream  3101  .Series  airplanes  if 
we  wanted  the  support  angles  of  all 
post-modification  5218  MLG  fittings 
inspected  British  Aerospace 
incorporated  these  fittings  at  the 
factory  beginning  with  serial  number 
696.  The  applicability  of  the  NPRM 
covered  Model  Jetstream  3101  Series 
airplanes  up  to  serial  number  695. 
What  is  FAA  s  response  to  the 
concern^  We  concur  that  the  AD  should 
reflect  that  the  repetitive  inspections  of 
the  support  angles  do  not  apply  to 
Model  Jetstream  Series  3101  airplanes 
that  have  Modification  IM5218 
incorporated.  A{  the  time  of  issuing  the 
NPRM.  we  did  not  have  the  revised 
pages  (Revision  5)  of  that  ser\'ice 
bulletin. 

We  are  changing  this  proposed  AD  to 
reflect  this  change. 

Making  this  change  also  takes  care  of 
the  concern  for  requiring  the 


inspections  on  those  Model  Jetstream 
Series  3101  airplanes  that  have  serial 
number  of  696  or  higher  Since  these 
airplanes  had  Modification  JM5218 
incorporated  at  the  factorv'.  the 
repetitive  inspections  of  the  supports 
angles  are  not  necessary. 

The  need  for  the  repetitive 
inspections  of  the  support  angles  on 
Models  HP  137  Jetstream  Mk  1  and 
Jetstream  Senes  200  airplanes  still 
exists. 

Comment  Issue  No.  2:  Change  the  Cost 
Information  To  Reflect  That  British 
Aerospace  Will  Not  Provide  MLG 
Fittings  Free  of  Charge 

What  IS  the  commenter  s  concern' 
One  commenter  states  that,  because 
British  Aerospace  considers 
Modification  JM5218  optional,  the 
company  is  not  providing  the  MLG 
fittings  at  no  cost,  as  indicated  in  the 
NPRM.  The  current  cost  of  these  parts 
is  $14,000  per  airplane 

What  is  FAA 's  response  to  the 
concern''  The  F.A.^  will  revise  the  Cost 
Impact  section  of  the  final  rule  .^D  to 
reflect  this  change.  Because  this  shifts 
the  cost  burden  of  these  improved 
design  MLG  hinge  fittings  from  the 
manufacturer  to  the  owner/operator,  we 
will  reopen  the  comment  period  for  this 
proposed  AD 

Comment  Issue  No,  3:  Require  the 
Incorporation  of  Modification  JM5218 
to  Reflect  the  Aging  Aircraft  Polic> 

What  is  the  commenters  concern? 
One  commenter  states  that  FAA  should 
mandate  the  incorporation  of 
Modification  JM5218  in  order  to  be 
consistent  with  the  agency's  aging 
aircraft  policy  This  policy  briefly  states 
that,  when  a  modification  exists  that 
could  eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
The  policy  is  based  on  FAAs 
determination  that  reliance  on  critical 
repetitive  inspections  on  airplanes 
utilized  in  commuter  ser\-ice  carries  an 
urmecessar\'  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections. 

What  is  FAA  s  response  to  the 
concern  .^Paragraph  (d)(3)  of  the  NTRM 
currendy  requires  installing  improved 
design  MLG  hinge  fittings,  part  number 
(P/N)  1379133B1  (or  FAA-approved 
equivalent  P/N)  and  P/N  1379133B2  (or 


FA-^-approved  equu  alent  P/N)  upon 
accumulating  20.000  landings  on  each 
MLG  hinge  fitting  or  within  the  next  50 
landings  after  June  8,  1998  (the  effective 
date  of  .\D  98-13-031,  whichever  occurs 
later.  These  installations  are 
Modification  JM5218  so  the 
commenters  concern  is  already 
incorporated  in  the  NPRM 

We  will  add  a  statement  in  this 
proposed  AD  to  indicate  that  these 
installations  and  Modification  JM5218 
are  the  same 

The  FAAs  Determination 

What  has  FAA  decided'  Aher 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that; 

—The  unsafe  condition  exists  or  could 
develop  on  British  Aerospace  Models 
HP.137  Jetstream  Mk  1,  ietstream 
Series  200.  and  Ietstream  Series  3101 
airplanes: 

—The  comment  period  should  be 
reopened  to  allow  the  public  the 
opportunity  to  comment  on  the 
change  in  the  cost  impact:  and 

— .-\D  action  should  still  be  taken  in 
order  to  correct  this  unsafe  condition. 

The  Supplemental  NTRM 

How  ml}  the  changes  to  the  SPRSl 
impact  the  public"'  Since  British 
.•\erospace  is  not  providing  the  MLG 
fittings  free  of  charge  as  indicated  in  the 
NTRM.  the  Si 4. 000  burden  for  these 
parts  IS  on  the  owners  operators  of  the 
affected  airplanes  Because  this  shifts 
the  cost  burden  of  these  improved 
design  MLG  hinge  fittings  from  the 
manufacturer  to  the  owner  operator,  we 
will  reopen  the  comment  period  for  this 
proposed  AD. 

What  are  the  provisions  of  the 
supplemental  .\PR.\r  The  provisions  of 
this  supplemental  NPRM  are  the  same 
as  previouslv  published 

Cost  Impact 

How  many  airplanei-  does  this  AD 
impacf  We  estimate  that  this  AD  affects 
236  airplanes  in  the  US  registrv. 

What  IS  the  cost  impact  of  this  AD  on 
owners /operators  of  the  affected 
airplanes''  The  FAA  estimates  that  this 
AD  will  affect  71  airplanes  in  the  U.S. 
registr\    We  estimate  the  following  costs 
to  accomplish  the  actions: 


Latxjr  cost 


Parts  cost 


Per  airplane  cost 


Fleet  cost 


Initial  Inspection 


$3,660  per  airplane 


I  61  worVhours  «  S60  per  Not  Applicabte 

I      hour  =  S3.660 

Hinge  Fitting  Installation      210  workhours  ^  S60  per  $14,000  per  airplane         S26  600  per  airplar^e 

hour  =  $12,600 


71  airplanes  >  S3  660  = 

S259  86C 
71  airplanes  ■  S26  600  per 

hour  =  Si  888  600 
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Labor  cost 


Parts  cost 


Per  airplane  cost 


Fleet  cost 


Repetrtive  Support  Angle      10  workhours  >  $60  per 
Inspections  I      hour  =  $600  per  mspec- 

I      tion 


Not  applicable 


$600  per  airplane  per  in- 
spection 


71  airplanes  ^  $600  = 
$42,600  per  inspection 


on 


Regulatory  Impact 

Would  this  propospd  AD  impact 
various  entities^  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  .States 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132 

Would  this  proposed  AD  mvolvp  a 
significant  rule  or  regulatory-  action '  P\ir 
the  reasons  discussed  above.  I  certif\' 
that  this  proposed  action  (1)  Is  not  a 
'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  144 
FR  11034' February  26.  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
acti(m  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aire  raft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  bv  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (.14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  401 1  i,  44-01. 

§39.13    [Amended] 

2.  FAA  amends  *^  39.13  by  removing 
Airwrorthiness  Directive  (AD)  98-13-03. 
Amendment  39-10591  (63  FR  33532, 
June  19,  1998),  and  by  adding  a  new  AD 
to  read  as  follows: 

British  Aerospace:  Doc:ket  No  2000-CE-58- 
AD;  Supersedes  AD  98-13-03. 
.\mendment  39-10591 

(a)  What  airplanes  are  affected  by  this  AD' 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category 


Model 


HP  137  Jetstream  Mk  1 
Jetstream  Senes  200  .. 
Jetstream  Senes  3101 


Senal  No. 


All  serial  numbers 
All  senal  numljers 
601  through  695  that  do  not  have  Jetstream  Service  Bulletin  57^M 

5218  incorporated  (using  ttie  applicable  Revision  4  or  Revision  5 

pages) 


(b)  Who  must  comply  with  this  AD' 
.Anyone  who  wishes  to  operate  anv  of  !he 
above  airplanes  must  comply  with  this  AD 

(r)  What  problem  does  this  AD  address'' 
The  actions  spe<  ified  bv  this  .\D  are  intendei: 
to  detw.i,  (orrect,  and  prevent  future  fatigue 


cracking  of  the  main  landing  gear  (MLG). 
which  rould  result  in  structural  failure  of  the 
MLG  and  consequent  loss  of  airplane  control 
during  takeoff,  landing,  or  taxi  operations. 
Note  1:  The  compliance  times  of  this  AD 
die  presented  in  landings.  If  you  do  not  keep 


the  total  number  of  landings,  then  you  may 
multiply  the  total  number  of  airplane  hours 
time-in-serv'ice  (TIS)  by  0.75 

(d)  What  actions  must  1  accomplish  to 
address  this  problem'  To  address  this 
problem,  you  must  accomplish  the  following 


Actions 


CompliarKe 


Procedures 


(1)  For  the  Models  HP  137  Jetstream  Mk  1  and 
Jetstream  200  Senes  airplanes  accomplish 
the  following  it  part  numtier  (P/N)  1379133B1 
(or  FAA-approved  equivalent  P'N)  and  P'N 
137913382  (or  FAA-approved  equivalent  P 
N)  MLG  hinge  fittings  are  not  installed  These 
installations  are  Modification  5218 

(I)  Inspect  tfie  MLG  hinge  attachment  nuts  to 
auxiliary  and  aft  spars  on  both  the  left  and 
nghl  MLG  tor  signs  of  fuel  leakage  or  signs 
of  relative  movement  between  the  nuts  and 
hinge  fitting 

(II)  If  any  signs  of  fuel  leakage  or  relative  move- 
ment between  the  nuts  and  hinge  fitting  are 
found  dunng  any  inspection  required  by  para- 
graph (d)(1)(i)  of  this  AD  resecure  the  MLG 
hinge  fitting  to  auxiliary  spar 

(ill)  You  may  terminate  the  above  inspections 
wt\en  Modification  5218  is  incorporated  The 
repetitive  inspections  of  the  MLG  hinge  sup- 
port angles  as  required  by  paragraph  (d)(2) 
of  this  AD  are  still  required 


Inspect  within  the  next  50  landings  after  June 
8  1998  (the  effective  date  ot  this  AD  98- 
13-03)  or  within  200  landings  after  the  last 
inspection  required  by  AD  9&- 13-03, 
wtiichever  occurs  iater  and  thereafter  at  in- 
tervals not  to  exceed  200  landings  Re- 
secure  the  MLG  hinge  fitting  pnor  to  further 
flight  after  the  applicable  inspection. 


Use    ttie    service    information    presented    in 
paragraph  (e)(1)  of  this  AD 
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Actions 


Compliance 


Procedures 


(2)  For  all  airplanes  regardless  of  the  MLG 
hinge  fitting  installed,  inspect  the  MLG  hinge 
support  angles  for  cracks  If  any  crackisi  is 
are  found  in  the  support  angles,  replace  the 
cracked  MLG  hinge  fitting(s)  with  a  P'N 
1379133B1  (or  FAA-approved  equivalent  P 
N)  or  P'N  13791 33B2  (or  FAA-approved 
equivalent  P'N)  fitting 

(II  For  all  airplanes  you  may  terminate  the  re- 
petitive inspection  requirement  of  paragraphs 
(d)(l)(r)  and  (d)(ii(ii)  of  this  AD  after  incor- 
porating Modification  JM5218  on  both  sides 
of  the  airplane 

(II)  For  the  Jetstream  3101  Senes  airplanes  the 
repetitive  inspections  of  the  MLG  support  an- 
gles required  by  paragraph  (d)(2)  ot  this  AD 
are  no  longer  required  after  incorporating 
Modification  JM5218  on  both  sides  ot  the  air- 
plane 

(ill)  If  Modification  JM5218  is  incorporated  on 
both  sides  of  a  Jetstream  3101  Series  air- 
plane in  accordance  with  the  provisions  of 
AD  98-13-03  then  the  intent  of  paragraph 
(d)(3)  ot  this  AD  IS  met  and  paragraph  (d)(4) 
of  this  AD  IS  the  only  paragraph  that  applies 

(IV I  For  the  affected  Models  HP  137  Jetstream 
Mk  1  and  Jetstream  Senes  200  airplanes  the 
repetitive  inspections  of  the  MLG  support  an- 
gles required  by  paragraph  (d)(2>  of  this  AD 
are  still  required  after  incorporating  Modifica- 
tion JM5218 

(3)  For  all  airplanes  install  improved  design 
MLG  hinge  fittings.  P'N  137913381  lor  FAA- 
approved  equivalent  P'N)  and  P'N 
1379133B2  (or  FAA-approved  equivalent  P 
N)  These  installations  are  Modification 
JM5218 

(i)  For  all  airplanes  you  may  terminate  the  re- 
petitive inspection  requirement  of  paragraphs 
(d)(1)(i)  and  (d)(1)(ii)  of  this  AD  after  incor- 
porating Modification  JM5218  on  both  sides 
of  tfie  airplane 

(II)  For  the  Jetstream  3lOi  Senes  airplanes  the 
repetitive  inspections  of  the  MLG  support  an- 
gles required  by  paragraph  (dH2)  of  this  AD 
are  no  longer  required  after  incorporating 
Modification  JM5218  on  both  sides  of  the  air- 
plane 

(III)  If  Modification  JM5218  is  incorporated  on 
txjth  sides  of  a  Jetstream  3101  Senes  air- 
plane in  accordance  with  the  provisions  of 
AD  98-13-03  then  the  intent  of  paragraph 
(d)(3)  of  this  AD  IS  met  and  paragraph  (di(4) 
of  this  AD  IS  the  only  paragraph  that  applies 

(IV)  For  the  affected  Models  HP  137  Jetstream 
Mk  1  and  Jetstream  Series  200  airplanes  the 
repetitive  inspections  of  the  MLG  support  an- 
gles required  by  paragraph  (d)(2)  of  this  AD 
are  still  required  after  incorporating  Modifica- 
tion JM52 18 

(4)  Do  not  install    on  any  affected  airplane 
MLG     hinge     fittings     that     are     not     P'N 
137913381   (or  FAA-approved  equivalent  P/ 
N)   or    P'N    1 37901 33B2    (or    FAA-approved 
equivalent  P'N) 


Inspect  upon  accumulating  4  000  landings  on 
the  MLG  fitting  or  w'thin  the  next  50  hours 
TIS  atler  the  effective  date  of  this  AD 
whichever  occurs  later  unless  already  ac- 
complished and  thereafter  at  internals  not 
to  exceed  400  hours  TIS  Accomplish  any 
necessary  replacement  pnor  to  further  flight 
after  the  inspection  where  the  cracked  sup- 
port angle(s)  is. are  founo 


inspect  in  accordar>ce  with  the  service  infor- 
mation presented  m  paragraph  (e)(2)  or 
(e)(3i  of  this  AD  as  applicable  Replace  in 
accordance  with  the  service  mforr^ation 
presentea  m  paragraph  (e)(4)  of  this  AD 


Upon  accumulating  20  ODO  landings  on  each 
MLG  hinge  fitting  or  within  the  next  50  lar>d- 
ings  after  June  8.  1998  ithe  effective  date 
of  AD  98-13-03)  whichever  occurs  later, 
unless  already  accomplished 


'   accordance    with   the   se'-.'ice    ■iformatio^^ 
presented  in  paragraph  (ei{Ai  ot  this  AD 


As  of  the  effective  date  of  this  AD 


Not  applicable 


^e)  UTiof  service  information  applies  to  this  (1 )  British  Aerospace  |etstream  Mandaton'       letstream  Series  200  airplanes  and 

All  >  ou  must  accomplish  the  action,  of  this  Ser%-ice  Bulletin  No.  7/5,  which  applies  to  the     incorporates  the  following  pages: 

AD  in  accordance  with  the  following  ser^-ice  affected  Models  HP.137  letstream  Mk  1  and 

bulletins: 
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Pages 


2  and  4 
1  and  3 


Revision  level 


Date 


Onginal  Issue    |  Mar.  31,  1982. 

Revision  1  I  May  23,  1988. 


(21  British  Aerospace  Mandator,'  Service  Bulletin  No,  7/8,  which  applies  to  the  affected  Models  HP. 137  letstream  Mk.l  and  Jetstream 
Series  200  airplanes  and  incorporates  the  following  effective  pages: 


Pages 


Revision  level 


Date 


2  5.  6.  7  and  8 
1   3,  and  4 


Revision  2 
Revision  3 


Jan  6.  1983 
May  23   1988 


(3)  letstream  .Mert  Service  Bulletin  32-A-IA  850127^  which  applies  to  the  affected  Jetstream  Series  3101  airplanes  and  incorporates 
the  following  effe<:tive  pages: 


Pages 


5  through  14 
1  through  4 


Revision  level 


Onginal  Issue 
Revision  2 


Date 


April  17,  1985 
Nov.  11,  1994 


(4)  letstream  Service  Bulletin  57-JM  5218.  which  a|)plies  to  all  of  the  affected  airplanes  and  incorporates  the  following  effective 
pages 


Pages 


11    12   17   18,  19,  21,  22,  23.  24,  27,  28,  29,  30,  and  31     . 

20        

13  and  14  

1  through  10.  15  16,  25,  and  26  


Revision  level 


Date 


Revision  1 
Revision  3 
Revision  4 
Revision  5 


Sept  29.  1987. 
Jan  29   1990. 
Oct   31    1990 
July  28.  1997 


in  Can  1  comply  with  this  AD  in  any  other 
ivav'  You  may  use  an  alternative  method  of 
compliant:e  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  vour  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  (  omments  and  then  send  it  to  the 
Manager.  Small  .Mrplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with 

AD  98-13-03.  which  is  superseded  by  this 
\D.  are  approved  as  alternative  methods  of 
compliance  with  this  ,AD 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph(f) 
of  this  .\D  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .^D,  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
cofrip/iancf' Contact  Duug  Rudolph. 
.Aerospace  Engineer.  FA.-\.  Small  .Mrplane 
Directorate.  901  Loc  ust.  Room  301.  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  1816)  329-*090 

(h)  What  if  I  need  to  flv  th"  airplane  to 
another  location  to  comply  with  this  ,4D?'The 
FAA  can  issue  a  spe<:ial  flight  permit  under 
sections  21  197^nd21  199  of  the  Federal 


Aviation  Regulations  (14  CFR  21.197  and 
21.199}  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  dcxaiments  referenced  in  this  AD  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport.  Ayrshire, 
KA9  2RW,  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  671715. You  may 
examine  these  documents  at  FAA.  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506.  Kansas  City.  Missouri 
64106.      I 

( j)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
98-13-03t  Amendment  39-10591. 

Issued  in  Kansas  City.  Missouri,  on 
November  13.  2001 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Senice 

|FR  Doc.  01-28809  Filed  11-16-01;  8:45  am] 

BILLING  COOC  «910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Ho.  99-NM-322-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B4-600  and  A300  B4-600R  Series 
Airplanes,  and  Model  A300  F4-605R 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  Airbus  Model 
A300  B4-600,  A300  B4-600R.  and  A30U 
F4-600R  series  airplanes,  that  would 
have  superseded  an  existing  AD.  The 
existing  AD  requires  repetitive 
inspections  to  detect  cracks  of  certain 
attachment  holes,  installation  of  new 
fasteners,  and  follow-on  inspections  or 
repair  if  necessary.  The  proposed  AD 
would  have  reduced  the  inspection 
threshold  and  repetitive  intervals  and 
expanded  the  area  to  be  inspected.  This 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  would  further 
expand  the  area  to  be  inspected,  and 
would  require  a  modification  of  the 
angle  fittings  of  frame  FR47.  This 
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supplemental  NPRM  would  also  remove 
certain  airplanes  from  the  applicabilitv 
The  actions  specified  bv  this 
supplemental  NPR.M  are  intended  to 
prevent  fatigue  cracking  of  the  for^\ard 
fitting  of  fuselage  frame  FR47.  which 
could  result  in  reduced  structural 
integrity  of  the  frame. 
DATES:  Comments  must  be  received  by 
December  14,  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  .A.\M-114. 
Attention:  Rules  Docket  .No.  99-NM- 
322-AD.  1601  Lind  Avenue.  SVV.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m  and  3  p.m  . 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmrommente.faa.gov  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-322-.AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  .Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  F.'XA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  -Aerospace  Engineer. 
International  Branch.  ANM-116,  F.AA. 
Transport  ,\irplanf  Directorate.  1601 
Lind  .Avenue.  SW..  Renton.  W'ashington 
98055-4056;  telephone  (425)  227-2125: 
fax  (425J  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 


change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  .\D  is  being 
rfque.^ted. 

•  Int:lude  lustification  (e.g.,  reasons  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulators ,  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  bv 
interested  persons  A  report 
summarizing  each  F.^.^-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F,-\.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:    Comments  to 
Docket  99-.NM-322-AD.-  The  postcard 
will  be  date-stamped  and  returned  to 
the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  .Airplane  Directorate. 
.AN'\i-114.  .Attention:  Rules  Docket  9*- 
NM-322-AD.  IfiOl  Lind  Avenue.  SW 
Renton.  Washington  98055-4056. 

Discussion 

.A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  dl^^^•o^thlnfiss 
directive  (ADj,  applicable  tn  dll  .Airbus 
Model  A300  B4-600.  A300  B4-600R. 
and  A300  F4-600R  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  luly  20,  2000  (65  FR  44991) 
That  original  NPRM  proposed  to 
supersede  .AD  97-16-06.  amendment 
39-10097  (62  FR  41257.  August  1. 
1997).  which  IS  applicable  to  all  Airbus 
Model  A300  B4-600.  A300  B4-600R. 
and  .A300  F4-600R  series  airplanes.  A 
correction  to  ,AD  97-16-06  was 
published  in  the  Federal  Register  on 
.August  25.  1997  (62  FR  44888)  The 
original  NPRM  proposed  to  continue  to 
require  repetitive  inspections  to  detect 
cracks  of  certain  attachment  holes, 
installation  of  new  fasteners,  and 
follow-on  inspections  or  repair  if 
necessary   The  original  NTRM  would 
have  reduced  the  inspection  threshold 
and  repetitive  inter\als  and  expanded 
the  area  to  be  inspected.  The  original 
NTRM  was  prompted  by  reports  of 
cracking  in  the  internal  angle  fittings  of 
the  wing  center  box  at  fuselage  frame 


FR47  on  airplanes  that  had  not  reached 
the  inspection  threshold  required  by  AD 
97-16-06.  and  cracking  around  certain 
fastener  holes  that  were  not  required  to 
be  inspected  by  AD  97-16-06  Such 
fatigue  cracking,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  frame 

Actions  Since  Issuance  of  Original 
NPRM 

Since  the  issuance  of  the  original 
NPR.M.  the  FAA  has  been  advised  bv  the 
Direction  Generale  de  1' Aviation  Civile 
(DG.^C).  which  is  the  airunrthiness 
authority  for  France,  of  recent 
inspection  results  that  warrant  a 
revision  of  the  existing  inspection 
program  for  certain  areas  of  fuselage 
frame  FR4  7,  Specifically,  an 
investigation  of  new  crack  findings 
indicates  the  need  for  an  inspection  of 
ddditional  HoIps  (holes  .^.  B.  C.  D,  E,  F. 
C;,  P,  Q,  and  S;  of  the  baseplate/ 
horizontal  section  of  the  angle  fittings  of 
the  wingbox  The  in\estigation  further 
revealed  fatigue  sen.^itivitv  of  additional 
holes  fholes  Y,  L',  V,  W,  and  ,X)  of  the 
angle  web  fitting  on  airplanes  on  which 
a  particular  modification  had  not  been 
c  orrecth  embodied  in  production. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-57-6049.  Revision  4.  dated  July 
2  7    2000.  which  describes  procedures 
for  repetitive  rotating  probe  inspections 
to  detect  cracking  of  holes  in  the  left 
and  right  internal  angles  of  the  wing 
center  box  Corrective  actions  include 
reaming,  drilling,  drill-stopping  holes, 
chamfering,  follow-on  inspections,  and 
installing  new  or  oversize  fasteners  The 
original  version  of  this  service  bulletin 
was  cited  as  the  appropriate  source  of 
service  information  for  the  inspections 
required  bv  .^D  97-16-06  Re\-  <;ion  3 
was  described  in  the  nnginal  NPRM  and 
Cited  as  the  appropriate  source  of 
service  information  for  the  proposed 
inspections  Revision  4  mcludes  minor 
procedural  changes  not  included  in 
Revision  3.  and  includes  procedures  for 
the  inspection  of  additional  holes  (holes 
Y.  U.  V.  W.  and  X)  on  certain  airplanes. 

.Airbus  has  also  issued  .Ser\'ire 
Bulletin  A300-57-6086.  dateci  iune  b 
2000.  which  describes  procedures  for 
repetitive  rotating  probe  inspections  to 
detect  cracking  often  holes  (holes  .\.  B. 
C.  D.E.  F.  G.  P.  Q,  andSnn  the 
horizontal  fiange  of  the  internal  corner 
angle  fitting  at  frame  FR4  7  For  crack 
repair,  this  ser\-ice  bulletin  prtivides 
corrective  actions  that  include 
inspecting  hole  T  if  anv  cracking  is 
found  around  hole  G.  reaming  the  holes, 
and  installing  oversize  fasteners 
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Airbus  has  also  issued  Service 
Bulletin  A30O-57-6050.  Revision  02. 
dated  Februan-  10,  2000.  which 
describes  procedures  for  a  modification 
of  the  angle  fittings  at  frame  FR47. 
which  involves  performing  a  rotating 
probe  inspection  to  detect  cracking  of 
fasteners  holes  most  sensitive  to  fatigue, 
cold  expanding  the  holes,  and  installing 
new  medium  interference  fitting  bolts. 
The  modification  is  intended  to  improve 
the  fatigue  life  of  the  subject  area. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandator*'  and  issued  French 
airworthiness  directive  2000-533- 
328(B),  dated  December  27.  2000.  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Comments 

Due  consideration  has  been  given  to 
comments  received  in  response  to  the 
original  NPRM. 

Request  To  Remove  Certain  Airplanes 
From  Applicability 

One  commenter  requests  that  Model 
A300  F4-622R  airplanes  be  removed 
from  the  applicability  of  the  original 
NPRM  to  correspond  to  the  revised 
French  airworthiness  directive,  which 
was  issued  specifically  to  exclude  those 
airplanes 

The  FAA  concurs.  Model  A300  F4- 
622R  airplanes  are  not  subject  to  the 
identified  unsafe  condition  The 
applicability  of  this  supplemental 
NPRM  has  been  revised  to  remove  those 
airplanes. 

Request  To  Revise  Compliance  Times 

Several  commenters  request  that  the 
grace  periods  for  inspection  of  holes  H, 
I.  K.  L.  M.  and  N.  as  specified  in  the 
original  NTRM.  be  revised  to  correspond 
to  the  grace  periods  specified  in  Airbus 
Service  Bulletin  A300-57-6049  The 
commenters  state  that  the  grace  periods 
provided  in  the  service  bulletin  are 
intended  to  allow  operators  to  properly 
plan  the  required  work,  and  will  ensure 
safety  via  a  longer  grace  period  for 
newer  airplanes  and  a  shorter  grace 
period  for  older  airplanes.  One 
commenter,  an  operator,  states  that  its 
newest  airplanes  would  be  subject  to 
out-of-sequence  inspections  and 


potential  modifications,  at  significant 
cost  to  the  operator.  The  operator 
contends  that  the  grace  periods 
provided  in  the  service  bulletin  would 
provide  an  'equivalent  level  of  safety." 

The  FAA  concurs,  for  the  reasons 
provided  by  the  commenters. 
Paragraphs  (a)  and  (b)  of  this 
supplemental  NPRM  refer  to  the 
compliance  thresholds  and  repetitive 
intervals  specified  in  paragraph  l.A.(2), 
Planning  Information,  of  the  service 
bulletin. 

Request  To  Remove  Restriction  on 
Flight  With  Cracks 

One  commenter  requests  that  the 
original  NPRM  be  revised  to  remove  the 
exception  to  Service  Bulletin  A300-57- 
6049  regarding  flight  with  cracks.  The 
original  NPRM  had  included  a  provision 
that  would  prohibit  further  flight  with 
cracking  detected  in  the  attachment 
holes.  The  commenter  states  that  the 
service  bulletin  does  not  allow  flight 
with  a  free  crack  but  rather  recommends 
corrective  action  to  eliminate  the  crack 
immediately  or  repair  it  temporarily 
until  it  can  be  eliminated. 

The  FAA  partially  concurs.  In  the 
section  titled  "Differences  Between  the 
Proposed  Rule  and  Relevant  Service 
Information,"  the  original  NPRM 
incorrectly  interpreted  the  service 
bulletin  as  allowing  flight  with  cracks, 
in  contrast  to  FAA  policy.  The  service 
bulletin  does  provide  for  temporary 
repair  with  follow-up  repetitive 
inspections,  but  specifies  that,  for 
certain  conditions,  operators  must 
contact  the  manufacturer  for  further 
instructions  prior  to  further  flight.  The 
original  NPRM  specified  that  corrective 
actions  be  performed  in  accordance 
with  the  service  bulletin.  To  clarify  the 
requirements  for  repair,  this 
supplemental  NPRM  specifies  that 
repair  of  cracking  be  done  by 
"applicable  corrective  actions"  in 
accordance  with  the  service  bulletin. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  original  NPRM,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 


Explanation  of  Proposed  Requirements 
of  This  Supplemental  NPRM 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  registered  in  the  United 
States,  this  supplemental  NPRM  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  in  this  supplemental  NPRM, 
except  as  discussed  below. 

Differences  Between  This  Supplemental 
NPRM  and  the  Service  Bulletins 

Operators  should  note  that,  although 
the  service  bulletins  specif)'  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  supplemental  NPRM  would  require 
the  repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA  or 
the'DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  supplemental  NPRM,  a 
repair  approved  by  either  the  FAA  or 
the  DGAC  would  be  acceptable  for 
compliance  with  this  supplemental 
NPRM. 

Furthermore,  Airbus  Service  Bulletins 
A30a-57-6049  and  A30O-57-6086 
specify  that  operators  need  not  count 
touch-and-go  landings  in  determining 
the  total  number  of  landings  between 
consecutive  inspections,  when  those 
landings  represent  less  than  five  percent 
of  the  landings  between  inspection 
intervals.  However,  fatigue  cracking, 
which  was  found  on  the  forward  fitting 
of  fuselage  frame  FR47  at  the  level  of  the 
last  fastener  of  the  external  angle  fitting, 
is  aggravated  by  landing.  Therefore,  the 
FAA  has  determined  that  all  touch-and- 
go  landings  must  be  counted  in 
determining  the  total  number  of  flight 
cvcles  between  two  consecutive 
inspections. 

Cost  Impact 

The  FAA  estimates  that  74  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  average  labor  rate  is 
$60  per  work  hour.  The  FAA  provides 
the  following  cost  estimates  for  the 
actions  proposed  by  this  supplemental 
NPRM: 


Action 


Inspection  per  paragraph  (a)  . 
Inspection  per  paragraph  (b)  . 
Modification  per  paragraph  (c) 


Work  hours 


Parts  cost 


Per-airplane  cost 


7  or  13  (depending  on  configu- 
ration). 
30  

65  to  365  .  . 


$0  I  $420  or  $780,  per  inspection 

6,637  or  19.091,  depending  on  \  8,437  or  20.891 .  per  inspection. 

kit  required 
3.370  


7,270  to  25,270 
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The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  At)  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  above.  I 
certify-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv  action" 
under  E.xecutive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulaton,'  Policies  and  Procedures  (44 
FR  11034.' February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'  S.C   106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  3&-10097  (62  FR 


41257,  August  1,  1997).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Dot  ket  9*-N"M-.'J22-,\D 
Supersedes  AD  97-16-06.  Amendment 
39-10097. 

Applicability:  All  Model  A300  B4-600  and 
A300  B4-600R  series  airplanes  and  all  Model 
A300  F4-605R  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (fl(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatiguexracking  of  the  forward 
fitting  of  fuselage  frame  FR47.  which  could 
result  in  reduced  structural  integrity  of  the 
frame,  accomplish  the  following: 

Inspections 

(a)  Perform  a  rotating  probe  inspection  to 
detect  cracking  of  the  applicable  attachment 
holes  on  the  left  and  right  internal  angles  of 
the  wing  center  box.  in  accordance  with 
Airbus  Service  Bulletin  A300-57-6049. 
Revision  4.  dated  July  27,  2000.  Do  the 
inspection  at  the  applicable  time  specified  bv 
paragraph  l.A.(2).  Planning  Information,  of  ' 
the  service  bulletin,  except  as  required  by 
paragraph  (e)  of  this  AD.  Repeat  the 
inspection  thereafter  at  intenals  not  to 
exceed  the  applicable  interval  specified  in 
the  service  bulletin,  except  that  all  touch- 
and-go  landings  must  be  counted  in 
determining  the  total  number  of  flight  cycles 
between  consecutive  inspections. 

(1)  If  no  cracking  is  found:  Prior  to  further 
flight,  install  new  fasteners  in  accordance 
with  the  service  bulletin. 

(2)  If  any  cracking  is  found:  Prior  to  fiulher 
flight,  perform  applicable  corrective  actions 
(including  reaming,  drilling,  drill-stopping 
holes,  chamfering,  follow-on  inspections,  and 
installing  new  or  oversize  fasteners)  in 
accordance  with  the  service  bulletin,  except 
as  required  by  paragraph  (d)  of  this  .\D. 

(b)  Perform  a  rotating  probe  inspection  to 
detect  cracking  of  the  applicable  attachment 
holes  in  the  horizontal  flange  of  the  internal 
corner  angle  fitting  of  frame  FR47,  in 
accordance  with  .Airbus  Service  Bulletin 
A300-57-6086.  dated  lune  6.  2000.  Do  the 
inspection  at  the  applicable  time  specified  bv 
the  service  bulletin,  except  as  required  by 
paragraph  (e)  of  this  .\D  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  the  applicable  interval  specified  in 
the  service  bulletin,  except  that  ail  touch- 
and-go  landings  must  be  counted  in 
determining  the  total  number  of  flight  cycles 
between  consecutive  inspections 


11)  If  no  cracking  is  detected:  Prior  to 
further  flight,  install  new  fasteners  in 
accordance  with  the  service  bulletin. 

(2)  If  any  cracking  is  detected:  Prior  to 
further  flight,  perform  applicable  corrective 
actions  (including  inspecting  hole  T.  reaming 
the  holes,  and  installing  oversize  fasteners)  in 
accordance  with  the  service  bulletin,  except 
as  required  by  paragraph  (d)  of  this  AD. 

Modification 

(c)  Modify  the  left  and  right  internal  angle 
fittings  of  the  wing  center  box.  The 
modification  includes  performing  a  rotating 
probe  inspection  to  detect  cracking,  repairing 
cracks,  cold  expanding  holes,  and  installing 
medium  interference  fitting  bolts.  Perform 
the  modification  in  accordance  with  and  at 
the  applicable  time  specified  by  paragraph 
IB. (4).  Accomplishment  Timescale.  of 
Airbus  Service  Bulletin  A300-57-6050. 
Revision  02,  dated  February  10,  2000:  except 
as  required  bv  paragraphs  (d)  and  (e)  of  this 
.AD. 

Note  2:  Modification  prior  to  tlie  effective 
date  of  this  AD  in  accordance  with  Airbus 
Service  Bulletin  .A300-57-6050.  dated 
September  9.  1994.  or  Revision  01.  dated 
May  31,  1999.  is  acceptable  for  compliance 
with  the  requirements  of  paragraph  (c)  of  this 
AD. 

Exception  to  Specifications  in  Ser\ice 
Bulletins 

(d)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a),  (b).  or 
(c)  of  this  AD.  and  the  applicable  service 
bulletin  specifies  to  contact  the  manufacturer 
for  disposition  of  certain  corrective  actions: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  either  the 
.Manager.  International  Branch.  ANM-116. 
FA.A.  Transport  Airplane  Directorate,  or  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent). 

(e)  Where  the  service  bulletins  specified  in 
paragraphs  (a),  (b),  and  (c)  of  this  AD  specify 
a  grace  period  relative  to  receipt  of  the 
service  bulletin,  this  AD  requires  compliance 
within  the  grace  period  following  the 
effective  date  of  this  .AD,  if  the  threshold  has 
been  exceeded. 

Alternative  Methods  of  Compliance 

(0(1)  .An  alterndtive  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ,A.N'M-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.AA  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
.  send  it  to  the  Manager.  International  Branch. 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-16-06,  amendment  39-10097.  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  any 
requirements  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  an\.  may  be 
obtained  from  the  International  Branch, 

A.NiM-ne. 


I 
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Special  Flight  Permits 

(g)  SptH  idl  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  Ihe  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
ran  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-533- 
328(B).  dated  December  27.  2000. 

Issued  in  Renton,  Washington,  on 
Nnvf'mber  ').  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Ser\ice. 
|FR  Dor  01-28794  Filed  11-16-01;  8:45  am) 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-253-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  A300  B4;  A300  B4-600. 
B4-600R,  and  F4-600R  (Collectively 
Called  A3OO-6O0);  and  Model  A310 
Series  Airplanes 

AGENCY:  Federal  .Xvidtion 

Administration.  DOT 

ACTKDN:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  (if  a  new  airworthiness 
directive  (.-\D)  that  is  applicable  to 
certain  Airbus  Model  A30()  B2  and 
A300  B4;  A300  B4-600.  B4-600R.  and 
F4-60()R  (( (ille(  tivelv  called  A30(>-600): 
and  .^310  series  airplanes.  This 
proposal  would  require  repetitive 
overhaul.  inc:luding  associateii 
modifications,  of  the  ram  air  turbine 
(RAT)  This  action  is  necessar\'  to 
prevent  failure  of  the  RAT  to  deploy  or 
operate  properly  in  the  event  of  an 
emer>^enc\ .  which  could  result  in 
reduced  hvdraulic  pressure  or  electrical 
power  on  the  airplane  This  action  is 
intended  to  address  the  identified 
unsafe  condition 

DATES:  Comments  mu>t  be  received  by 
De<:emher  19.  2t)()l 
ADDRESSES:  Submit  comments  in 
triplit  ate  to  the  Federal  .Aviation 
.-\dministration  (FAA).  Transpfirt 
.Xirplane  Dirtictorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
253-An,  IfiOl  Lind  Avenue.  SW., 
Renton,  Washington  9805.5-4056. 
Comments  ma\  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 


holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address:  9-anni- 
nprmcoramont@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-253-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Beiionte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056:  telephone  (425)  227-2125: 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

CommenLs  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closmg  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  follow  ing 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-253-AD  ■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention;  Rules  Docket 
2001-NTv1-253-AD.  16U1  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Ganerale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Airbus 
Model  A300  B2  and  A300  B4;  A300  34- 
600.  B4-600R,  and  F4-600R 
(collectively  called  A30Q-600);  and 
A310  series  airplanes.  The  DGAC 
advises  that  the  life  limit  of  the  ram  air 
turbine  (RAT)  has  been  recently 
justified  to  60.000  flight  hours. 
Although  the  life  limit  of  the  RAT  itself 
has  been  extended,  the  life  limit  of  the 
grease  must  also  be  considered  because 
of  the  possible  development  of 
corrosion.  Therefore,  periodic  overhaul 
of  the  R.^T  has  been  recommended  to 
ensure  its  proper  functioning.  In 
addition,  the  DGAC  has  identified 
certain  modifications  to  the  RAT  or  its 
associated  systems  that  need  to  be 
incorporated  to  ensure  a  properly 
functioning  RAT  system  in  the  event  of 
an  emergency.  Failure  of  the  RAT  to 
deplov  or  operate  properly,  if  not 
corrected,  could  result  in  reduced 
hvdraulic  pressure  or  electrical  power 
on  the  airplane  in  the  event  of  an 
emergency. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-29-0118,  dated  April  20.  2001 
(for  Model  A300  B2  and  A300  B4  series 
airplanes):  A30(>-29-6049.  Revision  02, 
dated  September  10,  2001  (for  Model 
A300-600  series  airplanes):  and  A310- 
29-2087,  dated  April  20.  2001  (for 
Model  A310  series  airplanes).  These 
service  bulletins  describe  procedures  for 
repetitive  overhaul  of  the  RAT. 

The  service  bulletins  refer  to 
Hamilton  Sundstrand  Service  Bulletins 
730816-29-12.  ERPS26T-29-4.  and 
732365-29-4  as  additional  sources  of 
service  information  for  the  overhaul 
actions. 
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Airbus  Service  Bulletin  A300-29- 
0118  recommends  the  prior  or 
concurrent  accomplishment  of 
modifications  described  in  the  following 
Airbus  Sen-ice  Bulletins: 

•  A30O-29-0106.  Revision  04.  dated 
March  22,  2001,  which  describes 
procedures  for  installing  a  grease  nipple 
and  a  scraper  seal  assemblv  and 
replacing  the  locking  rod  spring  with  a 
stronger  spring.  Service  Bulletin  A300- 
29-0106  refers  to  Hamilton  Sundstrand 
Service  Bulletin  ERPS26T-29-1  as  an 
additional  source  of  service  information 
for  the  actions. 

•  A300-29-01 15.  Revision  01.  dated 
June  28,  2000.  which  describes 
procedures  for  replacing  the  R.^T  with 

a  modified  RAT.  Airbus  Service  Bulletin 
A300-2&-0115  refers  to  Hamilton 
Sundstrand  Service  Bulletm  ERPS26T- 
29-2  as  an  additional  source  of  service 
information  for  modification  of  the 
RAT. 

Airbus  Service  Bulletin  A300-29- 
6049  recommends  the  prior  or 
concurrent  accomplishment  of 
modifications  descnbed  in  the  following 
Airbus  Service  Bulletins: 

•  A300-29-6003.  dated  January  31, 
1985,  including  Change  Notice  O.A,. 
dated  June  9,  1987:  which  describes 
procedures  for  replacing  the  RAT  blade 
release  cable  and  sheath  and  modifying 
the  RAT  identification  plate  Service 
Bulletin  A30Q-29-6003  refers  to 
Sundstrand  Service  Bulletin  732365- 
29-1  as  an  additional  source  of  service 
information  for  the  actions. 


•  A30a-29-6005,  Revision  1,  dated 
September  2,  1986.  which  describes 
procedures  for  modifving  the  RAT 
Service  Bulletin  A3o6-29-6005  refers  to 
Sundstrand  Service  Bulletin  732365- 
29-2  as  an  additional  source  of  service 
information  for  the  modification. 

•  A3OO-29-6039,  Revision  04.  dated 
March  22.  2001.  which  describes 
procedures  for  installing  a  grease  nipple 
and  a  scraper  seal  assembly  and 
replacing  the  locking  rod  spring  with  a 
stronger  spring.  Service  Bulletin  A300- 
29-6039  refers  to  Hamilton  Sundstrand 
Service  Bulletin  ERPS26T-29-1  as  an 
additional  source  of  service  information 
for  the  actions 

•  A300-29-6046.  Revision  02.  dated 
June  28.  2000.  which  describes 
procedures  for  replacing  the  RAT  with 

a  modified  RAT  Service  Bulletin  A300- 
29-6046  refers  to  Hamilton  Sundstrand 
Service  Bulletin  ERPS26T-29-2  as  an 
additional  source  of  service  information 
for  the  replacement. 

Service  Bulletin  A310-29-2087 
recommends  the  prior  or  concurrent 
accomplishment  of  modifications 
described  in  the  following  Airbus 
Service  Bulletins: 

•  A310-29-2003.  dated  Januarv- 20. 

1984.  which  describes  procedures  for 
reidentifying  RATs  and  R.-\T  assemblies 
that  are  in  good  condition,  performing 
functional  tests,  and  modifving  and 
reidentifving  certain  RATs. 

•  A3lb-29-2008.  dated  Januan- 31. 

1985.  including  Change  Notice  O  A.. 
dated  October  6,  1987;  which  describes 

Summary  of  Service  Bulletins 


procedures  for  replacing  the  blade 
release  cable  and  sheath  and  modifving 
the  RAT  identification  plate  Service 
Bulletin  A310-29-2008  refers  to 
Sundstrand  Service  Bulletin  730816- 
29-9  as  an  additional  source  of  service 
information  for  the  actions. 

•  A31O-29-20n.  Revision  1,  dated 
September  2,  1986.  which  describes 
procedures  for  modifving  the  R.-\T 
Service  Bulletin  A310-29-2011  refers  to 
Sundstrand  Service  Bulletin  730816- 
29-10  as  an  additional  source  of  service 
information  for  the  modification 

•  A310-29-2078.  Revision  04.  dated 
March  22,  2001,  which  describes 
procedures  for  installing  a  grease  nipple 
and  a  scraper  seal  assembly  and 
replacing  the  locking  rod  spring  with  a 
stronger  spring  Senice  Bulletin  .\310- 
29-2078  refers  to  Hamilton  Sundstrand 
Service  Bulletin  ERPS26T-29-1  as  an 
additional  source  of  service  information 
for  the  actions 

•  A310-29-2084.  Revision  02   dated 
lune  28.  2000.  which  describes 
procedures  for  modif\-ing  the  R^^T 
Service  Bulletin  .^310-29-2084  refers  to 
Hamilton  Sundstrand  Service  Bulletin 
ERPS26T-29-2  as  an  additional  source 
of  service  information  for  the 
modification 

The  following  table  summarizes  the 
service  information  for  the  pnmar^• 
action,  the  concurrent  actions,  and 
secondarv  references; 


For  the  overhaul.  Airbus  Service 
Bulletin- 


Refers  to  Hamilton  SurxJstrand 
service  bulletin(s) — 


And  specrfies  the  concurrent 

modrficatKXi  specrfted  by  Airbus 

Sen/ice  Bulletin — 


Which  refers  to — 


A300-29-0118 


A300-29-6049 


A31 0-29-2087 


ERPS26T-29-4 


A300-29-0106 
A30O-29-0115 


ERPS26T-29-4  and  732365-29-     A300-29-6003 
4. 

A300-29-6005 


A300- 29-6039 
A300-29-6046 


ERPS26T-29-4  and  730816-29-     A31 0-29-2003 

12 

A31 0-29-2008 


A31 0-29-2011 
A31 0-29-2078 
A31 0-29-2084 


Hamilton  Sundstrand  Service  Bul- 
letin ERPS26T-29--! 

Hamilton  Sundstrand  Service  Bul- 
letin ERPS26T-29-2 

Sundstrand  Service  Bulletin 
732365-29-1 

SurxJstrand  Service  Bulletin 
732365-29-2 

Hamilton  Sundstrand  Ser\-ice  Bul- 
letin ERPS26T-29-1 

Hamilton  Sundstrand  Service  Bul- 
letin ERPS26T-29-2 

(reserved] 

Sundstrand  Service  Bulletin 
730816-29-9 

Sundstrand  Service  Bulletin 
730816-29-10 

Hamihon  Sundstrand  Service  Bul- 
letin ERPS26T-29-1 

Hamilton  Sundstrand  Service  Bui- 
letn  ERPS26T-29-2 


( 
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.•\c:r,omplishment  of  the  actions 
specified  in  the  Airbus  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition  The  DGA(^ 
classified  the  Airbus  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  2001-212(8). 
dated  May  30.  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGACl  has 
kept  the  FAA  informed  of  the  situation 
described  above  The  FA.^  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  Airbus  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  153  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  4  work  hours  per 
airplane  to  remove  and  replace  the  RAT. 
at  an  average  labor  rate  of  $60  per  work 
hour  Incorporation  of  the  various 
modifications  that  would  be  required  to 
complete  the  proposed  overhaul  at  the 
overhaul  facility  would  cost  an  average 
of  approximately  $67,500  per  airplane, 
based  on  vendor-supplied  information 
Based  on  these  figures,  the  average  cost 
impact  of  the  proposed  AD  on  US 
operators  is  estimated  to  be  $67,740  per 
airplane,  per  overhaul 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 


this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
me:idental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effec:t  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Fiir  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulatory  action" 
under  Executive  Order  12866.  (2)  is  not 
a    significant  rule'   under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copv  of  It  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.\dministrator.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Airbus  Industrie:  Docket  2001-NM-253-AD. 

Applirabihtv:  Model  A 300  B2  and  A.300 
B4;  A,5nO  B4-600.  B4-fU)0R.  and  F4-60(JR 
(collectively  called  A.300-60());  and  .Model 
A.310  series  airplanes:  (  ertificated  in  any 
category;  equipped  with  Dowty  or  Hamilton 
Sundstrand  ram  air  turbines  (RATs). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  prec:eding  applirabilify 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .-XD  is  affected,  the 
ovvner'operator  must  request  approval  for  an 
alternative  method  of  t  ompliance  in 
accordance  with  paragraph  (c)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condnion  addressed  by 
th:s  .^D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  RAT  to  deploy  or 
operate  properly  in  the  event  of  an 
emergency,  which  could  result  in  reduced 
hvdraulic  pressure  or  ele(  trical  power  on  the 
airplane,  accomplish  the  following: 

Overhaul 

(a)  Prior  to  the  accumulation  of  20  years 
since  the  date  of  manufac  ture  of  the  airplane, 
or  within  2  years  after  the  date  of  this  .AD. 
whichever  occurs  later  Overhaul  the  RAT  in 
accordance  with  Airbus  Service  Bulletin 
A300-29-O118.  dated  April  20.  2001  (for 
Model  A300  32  and  A300  B4  series 
airplanes):  .A300-29-6049.  Revision  02, 
dated  September  10.  2001  (for  Model  .A300- 
600  series  airplanes):  or  ,^310-29-2087. 
dated  April  20.  2001  (for  Model  .A310  series 
airplanes);  as  applicable  Thereafter,  repeat 
the  overhaul  at  least  every  20  years,  in 
accordance  with  the  applicable  service 
bulletin 

Note  2:  Accomplishment  prior  to  the 
effective  date  of  this  AD  of  the  overhaul  in 
accordance  with  Airbus  Service  Bulletin 
,'>i300-29-6049.  dated  April  20.  2001.  or 
Revision  01.  dated  July  23.  2001.  is 
acceptable  for  compliance  with  the  initial 
overhaul  requirement  of  paragraph  (a)  of  this 
AD 

Note  3:  The  service  bulletins  identified  in 
paragraph  (a)  of  this  ,A.D  refer  to  Hamilton 
Sundstrand  Service  Bulletins  730816-29-12, 
ERPS26T-29-4.  and  7^2365-29-4  as 
additional  sources  of  service  information  for 
the  overhaul  actions. 

Concurrent  Modification  Requirements 

(b)  Prior  to  or  concurrently  with  the 
overhaul  required  by  paragraph  (a)  of  this 
AD:  Perform  the  applicable  modifications 
specified  in  the  following  table: 
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For  Model — 


(1)  A300  senes  airplanes. 


(2)  A30O-600  series  airplanes. 


(3)  A310  senes  airpianes 


Table  i  .—Concurrent  Modifications 


Modify  the  airplane  by — 


In  accordance  with- 


Which  refers  to  the  following  addi- 
tional source  of  service  informa- 
tion 


(!)  Installing  a  grease  nipple  and  a  Airtjus  Service  Bulletin  A3O0-29-     Hamilton  Sundstrand  Servnce  Bul- 

scraper  seal  assembly  and  re-  Oi06   Revision  04.  dated  March        letm  ERPS26T-2&-- 

placing   the   locking   rod   spnng  22   2001.                                         i 
with  a  stronger  spring 


(K)    Replacing    the    RAT    with    a     A300-29-0115.       ReviSKin      01.     Hamilton  Sundstrand  Service  Bul- 
modified  RAT.  ,      dated  June  28.  2000  |      letin  ERPS26T-29-2. 


(i)  Replacing  the  RAT  blade  re-  A300-29-6003      dated     Janua'x     HaTiilion  Sundsfand  Service  Bui- 

tease    cable    and    sheath    and  3i    1985   including  Change  No-        letin  732365-29-1. 

modifying  the  RAT  identification  tice  O  A    dated  june  9   •'987 
plate 


(ii)  Modifying  the  RAT 


A300-29-6005    Revision  1,  dated     Hamilton  Sundstrand  Service  Bu'- 
September  2    1986  letm  732365-29-2 


04.  ,  Hamitton  Sundstrand  Service  Bul- 
letin ERPS26T-29-1 


(iii)  Installing  a  grease  nipple  and     A300-29-6039       Revision 

a   scraper   seal   assembfy   and        dated  March  22  2001. 

replacing  the  locking  rod  spnng 

wrth  a  stronger  spring 
(iv)    Replacing    the    RAT    with    a     A300-29-6046       Revision       02      Hamilton  Sundstrana  Se-vice  Bu 

modified  RAT  elated  June  26  2000  letm  ERPS26^-29-2 

(I)  Reidenfifying   RATs  and   RAT     A3l  0-29-2003      dated     January     [reserved' 

assemblies   that    are    m    good        20   1984 

condition,   performing  functional 

tests,    and    modifying    and    re- 

identifying  certain  RATs.  i 


(n)   Replacing   the   blade    release     A3i 0-29-2008      datec     Januarv     Hamiiion  Sundstrand  Se^vce  Bui- 
cabie  and  sheath  and  moditying         31    1985   including  Change  No-         letm  730816-29-9 
the  RAT  identification  plate  tice    0  A      dated    Octotjer    6 

1987. 


(iii)  Modifying  the  RAT 


A310-29-2011    Revision  1    dated     Hamitto"  Sundstrand  Service  Bui- 
September  2    :986  letm  7 308 "6-29-10 


(iv)  Installing  a  grease  nipple  and     A31 0-29-2078        Revision 
a   scraper   seal   assembly    and        dated  March  22  2001. 
replacing  the  locking  rod  spnng 
with  a  stronger  spnng. 


04,  ;  Hamilton  Sundstranc  Service  Bul- 
letin ERPS26T-29-1 


(v)  Modifying  the  RAT 


A3 10-29-2084        Revision 
dated  June  28.  2000 


02 


Hamilton  Sundstrand  Service  Bul- 
letin ERPS26T-29-2. 


Note  4:  The  following  .Mrbus  service 
bulletins  are  also  acceptable  for  compliance 
with  the  applicable  requirements  of 
paragraph  (b)  of  this  AD 

.■\300-29-0i06.  Revision  01.  dated 
September  8.  1997.  Revision  02.  dated 
lanuarv  2fi,  1999:  and  Revision  03.  dated 
lune  28.  2000 

-^30O-29-0115.  dated  September  14.  1998. 

A30O-29-6003.  dated  |anuar\  31.  198,t 

A300-29-600.S.  dated  lune  21.  1985 

A30O-29-6039.  Revision  01    dated 
September  8.  1997;  Revision  02  dated 
lanuarv  26,  1999:  and  Revision  03.  dated 
lune  28.  2000 

.^ 300-2 9-6046.  dated  September  14    1998: 
and  Revision  01.  dated  December  16.  1998 

A310-29-2008.  dated  lanuarv  31,  198.5 

A31O-29-2011.  dated  lune  21.  1985. 

A310-29-2078.  Revision  01.  dated 
September  8,  1997;  Re\  ision  02.  dated 
lanuarv  26.  1999:  and  Revision  03   dated 
lune  28,  2000 

.■\310-29-2084.  dated  Seplemiier  14    1998: 
and  Revision  01.  dated  December  16.  1998 


,\llemative  Methods  of  Compliance 

(c)  .\n  aiternat]\  e  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager. 
International  Branch  .^.NM-lie.  Transport 
Airplane  Directorate.  F.-H.^  Operators  shall 
submit  their  requests  through  an  appropriate 
F,-\.A  Prin(  ipai  Maintenance  Inspector,  who 
md\  add  comment^  and  then  send  it  to  the 
Manager.  International  Branch.  .\.N;M-n6. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Inlernationaj  Branch, 

ANM-ne. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  6:  The  subject  of  this  .\D  is  addressed 
in  French  airworthiness  directive  2001- 
212(B),  dated  May  30,  2001. 

Issued  in  Renton.  Washington,  on 
November  9.  2001. 
Vi  L.  Lipski, 

\4anager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Sen-ice 

(FR  Doc.  01-28795  Filed  11-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  2001-NM-268-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Series 
Airplanes  Powered  by  Pratt  &  Whitney 
JT9D  Series  Engines 

AGENCY:  Federal  Aviation 

.administration.  DOT 

ACTK3N:  Notice  of  proposed  rulemalcing 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200  and  -300 
series  airplanes  powered  by  Pratt  & 
Whitney  [TQD  series  engines.  This 
proposal  would  require  replacement  of 
the  existing  deactivation  pin,  aft  cascade 
pin  bushing,  and  pin  insert  on  each 
thrust  reverser  half,  with  new,  improved 
components  This  action  is  necessary  to 
prevent  failure  of  the  thrust  reverser 
deactivation  pins,  which  could  result  in 
deployment  of  the  thrust  reverser  in 
flight  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  IS  intended  to  address  the 
identified  unsafe  condition 

DATES:  Comments  must  be  received  by 
lanuan,'  3,  2002 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.•\dministration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docltet  No.  2001-NM- 
268-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p  ni  .  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  mav  also  be  sent  via  the 
Internet  using  the  following  address;  9- 
anm-nprnirommcnte-faa  gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•Docket  No.  2001-NM-268-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Intt'rnet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P  O  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 


FOR  FURTHER  INFORMATtON  CONTACT:  John 
Vann,  Aerospace  Engineer,  Propulsion 
Branch.  ANM-140S.  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-i056: 
telephone  (425)  227-1024;  fax  (425) 
227-1181 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  talung  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-268-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  MPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
2001-NM-268-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  reports  of 
partial  deployments  of  improperly 
deactivated  thrust  reversers  during 
landing  on  Boeing  Model  767  series 
airplanes  powered  by  Pratt  &  Whitney 
PVV4000  series  engines.  Subsequent 
investigation  revealed  that,  in  each 
event,  the  thrust  reverser  had  been 
improperly  deactivated.  This  allowed 
hydraulic  pressure  to  be  available  to  the 
actuators  when  the  reverse  thrust  levers 
were  activated  on  landing.  The  pin 
insert  for  the  deactivation  pin  was  not 
able  to  withstand  the  load  of  a  powered 
deployment  and  failed.  The  deactivation 
pin,  as  well  as  the  pin  insert  flange,  are 
subject  to  an  adverse  tolerance  stack-up, 
that  reduces  their  load  carrying 
capability,  and  the  pin  and  insert 
flanges  may  not  prevent  a  deactivated 
thrust  reverser  sleeve  from  moving 
during  a  powered  deployment.  This 
condition,  if  not  corrected,  could  result 
in  deployment  of  the  thrust  reverser  in 
flight  and  consequent  reduced 
controllability  of  the  airplane. 

The  deactivation  pins,  pin  bushings, 
and  insert  flanges  on  Model  767-200 
and  -300  series  airplanes  powered  by 
Pratt  &  Whitney  JT9D  series  engines  are 
the  same  as  those  on  the  affected 
airplanes.  Therefore,  those  airplanes 
may  be  subject  to  the  same  unsafe 
condition. 

Other  Relevant  Rulemaking 

On  December  7.  1999,  we  issued  AD 
99-26-02.  amendment  39-11462  (64  FR 
71007,  December  20.  1999).  That  AD 
applies  to  certain  Boeing  Model  747- 
400  and  767  series  airplanes  powered  by 
Pratt  &  Whitney  PW4000  series  engines. 
That  AD  requires  replacement  of  the 
existing  deactivation  pin.  pin  bushing, 
and  insert  flange  on  each  thrust  reverser 
half  with  new.  improved  components. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Ser\'ice  Bulletin  767- 
78A0089.  dated  July  19.  2001.  which 
describes  procedures  for  replacement  of 
the  existing  deactivation  pin.  aft  cascade 
pin  bushing,  and  pin  insert  on  each 
thrust  reverser  half,  with  new.  improved 
components.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
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specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  the  Proposed  AD 
and  Alert  Service  Bulletin 

The  service  bulletin  recommends 
incorporation  of  the  specified  actions  at 
the  earliest  opportunity  where  facilities 
and  manpower  are  available.  In 
developing  an  appropriate  compliance 
time  for  this  AD.  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessar\^  to  perform  the 
replacement.  Ln  light  of  all  of  these 
factors,  the  FAA  finds  a  24-month 
compliance  time  for  accomplishing  the 
required  actions  on  all  affected 
airplanes  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  90  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  26 
airplanes  of  U.S.  registn-  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  12  work 
hours  (6  work  hours  per  engine)  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  Si 2. 108  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S333.528,  or 
$12,828  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar>'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator,-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  1 1034.  Februar\-  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive; 

Boeing:  Docket  2001-NM-268-.\D 

Applicability:  Model  767-200  and  -300 
series  airplanes  powered  by  Pratt  &  Whitney 
n"9D  series  engines,  certificated  in  any 
category. 

.Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subjecTt  to  the  requirements  of  this  .^D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  thrust  reverser 
deactivation  pins,  which  could  result  in 


deployment  of  the  thrust  reverser  in  flight 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  replace  the  existing 
deactivation  pin,  pin  bushing  in  the  aft 
cascade  mounting  ring,  and  pin  insert  on 
each  thrust  reverser  half,  with  new.  improved 
components,  according  to  Boeing  .Wen 
Service  Bulletin  767-78A0089.  dated  luly  19 
2001 

Note  2:  The  new.  improved  in.sert  flange 
and  pin  bushing  does  not  preclude  use  of  a 
deactivation  pin  having  P/N  315T1604-2  or 
-5.  However,  use  of  deactivation  pins  having 
P/N  315T1604-2  or  -5  may  not  prevent  the 
thrust  reversers  from  deploying  in  the  event 
of  a  full  powered  deployment.  Therefore, 
thrust  reversers  modified  per  this  AD  should 
be  installed  with  the  new.  longer 
deactivation  pins  having  P/N  315T1604-6.  as 
specified  in  the  applicable  service  bulletin. 

.Miemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any,  mav  be 
obtained  from  the  SeaMie  ACO' 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .\D 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
Novemt)er  9.  2001. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Service 

(FR  Doc  01-28796  Filed  11-16-01;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001 -NM- 140- AD] 
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Airworttiiness  Directives:  Bombardier 
Model  DHC-«-<400  Series  Airplanes 

AGENCY:  Federal  Aviation 

-Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 
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summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-400 
series  airplanes.  This  proposal  would 
require  two  actions — a  modification  and 
a  replacement — affecting  the  fuel  tanks 
in  the  wings  All  affected  airplanes 
would  require  modification  of  the 
clearance  of  the  fuel  tank  vent  lines  to 
the  left  and  the  right  wing  fuel  tanks. 
Some  affected  airplanes  would  also 
require  replacement  of  three  existing 
fuel  probes  from  the  center  fuel  tank  on 
the  left  and  right  wings  with  new- 
production  fuel  probes.  This  action  is 
prompted  by  mandatory  continuing 
airworthiness  information  from  a 
foreign  airworthiness  authority.  This 
action  is  necessary  to  prevent 
inadequate  clearance  between  the  fuel 
tank  vent  lines  and  the  adjacent  rib 
structures  of  the  wings  or  failure  of 
certain  temporary,  reworked  fuel  probes 
in  the  center  fuel  tanks  in  the  wings. 
Either  condition  could  compromise  the 
airplane's  lightning  protection  system, 
possiblv  resulting  in  a  fire  or  explosion 
if  the  airplane  were  hit  by  lightning. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  19.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA^^),  Transport 
Airplane  Directorate,  ANM-114. 
Attention;  Rules  Docket  Number  2001- 
NM-140-.\D.  IfiOl  Lind  Avenue,  SW., 
Renton.  Washington  98055^0,56. 
Comments  may  be  inspected  at  this 
location  between  900  a.m.  and  3;00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-r232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address;  9- 
anm-nprTncomment^faa.gnv 
Comments  sent  via  fax  or  the  Internet 
must  contain   'Docket  No  2001-NM- 
140-AD  '  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier.  Inc.,  Bombardier  Regional 
Aircraft  Division.  12.3  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York. 


FOR  FURniER  INFORMATION  CONTACT: 

lames  Dolisio,  Aerospace  Engineer, 
.\NE-171.  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Comraenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2001-NM-14O-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-n4,  Attention;  Rules  Docket  No, 
2001-NM-140-AD,  1601  Lind  Avenue. 
SW  .  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 


authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-400 
series  airplanes.  TCCA  advises  that  two 
problems  have  been  identified  with  the 
wing  fuel  tanks  which,  if  not  corrected, 
could  compromise  the  lightning 
protection  of  the  airplanes.  The  first 
problem  is  a  possible  lack  of  clearance 
between  the  fuel  tank  vent  lines  and  the 
adjacent  wing  rib  structures.  The  second 
is  possible  failure  of  temporary,  re- 
worked fuel  probes  in  the  wing  center 
fuel  tanks.  Either  condition,  if  not 
corrected,  could  compromise  the 
airplane's  lightning  protection  system, 
possibly  resulting  in  a  fire  or  explosion 
if  the  airplane  were  hit  by  lightning. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A84-28-02.  dated  February  7, 
2001,  which  describes  procedures  for 
modification  of  the  fuel  tank  vent  lines 
by  adding  Teflon  tubing  and  band 
clamps  to  insulate  and  separate  the  fuel 
tank  vent  lines  from  the  adjacent  wing 
rib  structures.  Bombardier  has  also 
issued  Service  Bulletin  84-28-01, 
Revision  A",  dated  February  8.  2001. 
which  describes  procedures  for 
replacement  of  existing  fuel  probes 
numbers  1.  2,  and  5  with  new- 
production  fuel  probes.  The  existing 
fuel  probes  were  previously  reworked  as 
a  temporary  solution  to  potential 
inadequate  clearance  between  the  fuel 
probes  and  the  structure  of  the  center 
fuel  tanks  in  the  wings. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  these  service  bulletins  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2001-14. 
dated  March  21,  2001,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21  29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  .AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

There  are  approximately  32  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  15 
airplanes  of  U.S.  registry-  would  be 
affected  by  the  proposed  AD  with  13 
airplanes  affected  by  the  proposed 
modification  of  the  clearance  of  the  fuel 
tank  vent  line  and  7  airplanes  affected 
by  the  proposed  replacement  of  the 
numbers  1.  2.  and  5  fuel  probes. 

h  would  take  approximately  12  work 
hours  to  accomplish  the  proposed 
modification  of  the  clearance  of  the  fuel 
tank  vent  line,  at  an  average  labor  rate 
of  S60  per  work  hour.  Required  parts 
would  cost  approximately  S440  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  modification  on 
U.S.  operators  is  estimated  to  be 
S15.080.  or  SI. 160  per  airplane 

It  would  take  approxim.ately  2  work 
hours  to  accomplish  the  proposed 
replacement  of  fuel  probes  numbers  1, 
2.  and  5.  at  an  average  labor  rate  of  S60 
per  work  hour.  The  required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  replacement  on  U.S.  operators 
is  estimated  to  be  S840,  or  Si 20  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD. 
and  that  no  operator  would  accomplish 
those  actions  in  the  future  if  this 
proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
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it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify-  that  this  propo.sed  regulation  (1) 
is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  "  under  the  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034,  February-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantia!  number  of  small  entities 
under  the  criteria  of  the  Regulaton- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  jjursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authorit\'  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Bombardier,  Inc.  (Formerly  de  Havilland. 
Inc.):  Etocket  2001-NM-140-AD. 

Applicability:  Model  DHC-8-400  series 
airplanes;  certificated  in  any  category;  serial 
numbers  400.5.  4006,  4008  throu^  4010 
inclusive.  4012  through  4015  inclusive,  and 
4018  through  4040  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  prec;eding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  inadequate  clearance  between 
the  fuel  tank  vent  line  and  the  adjacent  rib 
structures  of  the  wings  or  failure  of  certain 
temporary,  reworked  fuel  probes  in  the 
center  fuel  tanks  in  the  wings,  either  of 
which  could  compromise  the  airplanes 
lightning  protection  system,  possibly 
resulting  in  a  fire  or  explosion  if  the  airplane 
were  hit  by  lightning,  accomplish  the 
following: 

Modification  of  Clearance  of  Fuel  Tank  Vent 
Lines 

(a)  For  airplanes  having  serial  numbers 

4005.  4006,  4008  through  4010  inclusi\e. 
4012  through  4015  inclusive,  and  4018 
through  4040  inclusive:  Within  120  days 
after  the  efTective  date  of  this  AD.  modifv-  the 
clearance  of  the  fuel  tank  vent  lines  to  the  left 
and  the  right  wing  fuel  tanks  by  ^Tapping  1 
piece  of  Teflon  tube  around  the  vent  line  at 
each  of  10  stations  (2  pieces  at  station 
191.200)  and  securing  it  with  a  clamping 
band  (2  clamping  bands  at  station  191 .200). 
in  accordance  with  the  Accomplishment 
Instructions  (including  Table  1)  and  Figure  1 
of  Bombardier  Alert  Ser\-ice  Bulletin  .\84- 
28-02.  dated  Februarv  7.  2001 

Replacement  of  Fuel  Probes  Numbers  1.  2. 
and  5 

(b|  For  airplanes  having  serial  numbers 

4006,  4008.  4012  through  4015  inclusive,  and 
4018  through  4027  inclusive:  Prior  to  the 
accumulation  of  4.000  flight  hours  after  the 
effective  date  of  this  .^D.  or  within  120  days 
after  the  effective  date  of  this  AD.  whichever 
occurs  later:  Replace  existing  fuel  probes 
numbers  1.  2.  and  5  from  the  center  fuel  lank 
on  the  left  and  the  right  wings  with  new 
production  fuel  probes,  in  accordance  with 
Bombardier  Ser\-ice  Bulletin  84-28-01. 
Revision  'W."  dated  February  8.  2001. 

.\llemative  Methods  of  Compliance 

(c)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  F,\.^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager.  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Klote  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-14.  dated  March  21.  2001. 
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Issued  in  Renton.  Washington,  on 
November  9,  2001. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  01-28797  Filed  11-16-01;  8:45  am] 

BILLING  CODE  4910-1J-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  20OO-NM-359-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100.  -200,  -200C,  -300. 
-400,  and  -500  Series  Airplanes 

agency:  Federal  Aviation 

,-\(iministrati(in.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

>upfr.st'durf'  nf  an  existing  airworthiness 
directivo  (AD),  applicable  to  certain 
Boeing  Model  737  series  airplanes.  The 
existing  AD  currently  requires  repetitive 
inspections  for  cracking  and  corrosion 
(if  the  pressure  bulkhead  at  body  station 
(BS)  1016,  and  follow-on  actions.  This 
action  would  expand  the  applicability 
(if  the  existing  .\D  to  include  additional 
airplanes  and  require  new  repetitive 
inspections  to  detect  cracking  and 
corrosion  of  the  aft  pressure  bulkhead  at 
BS  1016.  and  follow-on  actions.  This 
action  is  necessary  to  detect  and  correct 
corrosion  or  cracking  of  the  aft  pressure 
bulkhead  at  BS  1016.  which  could  result 
in  loss  of  the  aft  pressure  bulkhead  web 
and  stiffeners  and  consequent  rapid 
decompression  of  the  fuselage.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
lanuarv  3.  2002 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
.•\ttenti(m:  Rules  Docket  No.  2000-NM- 
359-.\D.  IbOl  Lind  Avenue,  S\V  , 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
dnm-nprmc:f)mment@faa.gov.  Comments 
sent  via  fax  or  the  internet  must  contain 
■Docket  \(i  2000-N'M-359-AD"'  in  the 
subject  line  .ind  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW  .  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Fung.  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-1221; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-359-AD  " 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPR.M  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-359-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  6.  1985.  the  FAA  issued 
AD  84-20-03  Rl.  amendment  39-5183 
(50  FR  51235,  December  16,  1985). 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  to  require  repetitive 
inspections  for  cracking  and  corrosion 
of  the  pressure  bulkhead  at  body  station 
(BS)  1016,  and  follow-on  actions.  That 
action  was  prompted  by  reports 
indicating  that  cracking  or  corrosion 
and  cracking  had  been  found  on  several 
Boeing  Model  737-200  series  airplanes 
at  the  lower  central  web  and  stiffeners 
of  the  pressure  bulkhead  at  BS  1016. 
The  requirements  of  that  AD  are 
intended  to  detect  and  correct  such 
corrosion  and  cracking,  which  could 
result  in  reduced  structural  integrity  of 
the  aft  pressure  bulkhead. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  we 
have  received  reports  of  severe 
corrosion  in  the  area  affected  by  the 
existing  .^D  on  other  Model  737  series 
airplanes  which  are  not  included  in  the 
applicability  of  the  existing  AD.  In 
addition,  we  have  determined  that  the 
instructions  for  the  inspections  required 
by  the  existing  AD  are  not  adequate  in 
defining  the  inspection  level  and  area, 
nor  are  the  instructions  adequate  for 
gaining  access  and  preparing  for  the 
inspection. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Ser\'ice  Bulletin  737- 
53A1075,  Revision  3.  dated  lune  8. 
2000.  (The  existing  AD  shows  Boeing 
Service  Bulletin  737-53-1075.  Revision 
1 ,  dated  September  2.  1983,  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
actions  required  by  that  .\D.)  Revision  3 
of  the  service  bulletin  describes 
procedures  for  repetitive  detailed  visual 
inspections  for  cracking  and  corrosion 
of  the  aft  pressure  bulkhead  at  BS  1016, 
including  inspections  of  the  following 
items:  Forward  and  aft  sides  of  the 
pressure  web,  forward  and  aft  sides  of 
the  pressure  chord,  pressure  chord 
radius,  forward  and  aft  sides  of  the 
angle  stiffener,  forward  and  aft  chord, 
stringer  end  fitting,  system  penetration 
doublers,  channel  stiffeners  and 
fasteners,  "Z"  stiffeners  and  fasteners, 
and  fasteners  common  to  the  pressure 
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chord  and  pressure  web.  The  service 
bulletin  also  describes  follow-on  actions 
to  these  inspections,  which  in\'Mve 
repair,  if  necessary,  as  well  as  clearing 
the  drain  path  to  ensure  that  it  is  free 
of  debris,  enlarging  the  drain  hole,  and 
replacing  existing  leveling  compound,  if 
necessary-.  Accomplishment  uf  the 
actions  shown  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  .\D  would 
supersede  .\D  84-20-03  Rl  to  continue 
to  require  repetitive  detailed  visual 
inspections  for  cracking  and  corrosion 
of  the  pressure  bulkhead  at  BS  1016. 
and  follow-on  actions.  This  action 
would  require  new  repetitive 
inspections  to  detect  cracking  and 
corrosion  of  the  aft  pressure  bulkhead  at 
BS  1016  and  follow-on  actions,  and 
would  require  these  inspections  to  be 
accomplished  on  airplanes  not  subject 
to  the  existing  AD.  The  actions  would 
be  required  to  be  accomplished 
according  to  Revision  3  of  the  service 
bulletin  described  previously,  except  as 
discussed  below 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

This  proposed  AD  differs  from 
Revision  3  of  the  ser\ice  bulletin  in  this 
way:  The  service  bulletin  states  that  the 
manufacturer  must  be  contacted  for 
disposition  of  certain  repair  conditions, 
but  this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  bv  the 
Manager.  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

Explanation  of  Changes  to 
Requirements  of  Existing  AD 

We  have  revised  the  requirements  of 
the  existing  AD,  as  restated  in  this 
proposed  AD,  to  remove  all  references 
to  the  use  of  "later  FAA-approved 
revisions  of  the  applicable  service 
bulletin.'  This  change  is  consistent  with 
FAA  policy  in  that  regard.  In  place  of 
this  language,  we  have  revised  the 
existing  requirements  restated  in  this 
proposed  AD  to  provide  for 
accomplishment  of  actions  per  Revision 
1,  Revision  2.  or  Revision  3  of  the 
sen'ice  bulletin.  We  have  determined 
that  this  change  will  not  increase  the 


economic  burden  on  anv  operator,  nor 
will  it  increase  the  scope  of  the 
proposed  AD. 

Explanation  of  Repetitive  Interval 

For  certain  airplanes,  the  proposed 
AD  would  require  repetitive  inspections 
at  least  ever\'  two  years.  For  other 
airplanes,  the  repetitive  interval  is  four 
years  This  difference  is  due  to  design 
changes  to  improve  corrosion  resistance 
in  the  subject  area  For  example. 
airplanes  with  line  numbers  1  through 
929  inclusive  have  a  single  0.25-inch 
drain  hole  (which  the  existing  AD 
requires  to  be  expanded  to  0.5  inch), 
and  airplanes  with  line  numbers  930 
through  1042  inclusive  ha\e  a  single 
0.5-inch  drain  hole.  This  proposed  AD 
would  require  repetitive  inspections  on 
these  airplanes  at  least  ever%-  two  vears. 
However,  airplanes  with  line  numbers 
1043  through  3132  have  TWO  0.5-inch 
drain  holes.  We  find  that  the  addition  of 
a  second  drain  hole  on  these  airplanes, 
as  well  as  improvements  to  the  leveling 
compound  and  finishes  that  are  present 
on  airplanes  with  line  numbers  930 
through  3132  inclusive  provides 
additional  corrosion  resistance.  Thus, 
this  proposed  AD  would  require 
repetitive  inspections  on  tliese  airplanes 
at  least  every  four  years. 

Cost  Impact 

There  are  approximately  2.920 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

We  estimate  that  337  airplanes  of  U.S. 
registry-  are  subject  to  the  existing  AD. 
The  inspections  that  are  currently 
required  by  AD  84-20-03  Rl  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  S40.440.  or 
Si 20  per  airplane,  per  inspection  cycle. 

The  drain  hole  enlargement  that  is 
currentlv  required  bv  AD  84-20-03  Rl 
takes  approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  action  on  U.S. 
operators  is  estimated  to  be  $40,440,  or 
S120  per  airplane 

We  estimate  that  1.143  airplanes  of 
U.S.  registr\-  would  be  affected  by  this 
proposed  AD.  The  new  inspections  that 
are  proposed  in  this  .\D  action  would 
take  approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  these 
new  proposed  requirements  on  U.S. 
operators  is  estimated  to  be  S274.320,  or 
S240  per  airplane,  per  inspection  cycle. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  .AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
lime  necessar\-  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goverrlment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif\-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  Februar>'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulaton,'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Safetv 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4'T  I    S.C.  106(g).  401 13.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5183  (50  FR 
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51235,  December  16.  1985).  and  by 
adding  a  new  airuorthiness  directive 
(AD),  to  read  a.s  follows: 

Boeing:  Docket  200O-NM-:i.59-.\D. 

Sujiersedes  AU  84-20-03  Rl, 

Amendment  .39-5183. 
Applirnbilitv  Model  737-100.  -200, 
-200C,  -300.  -400,  and  -300  series  airplanes; 
line  numbers  (L/N)  1  through  3132  inclusive; 
(jertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplar  »s  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  .^D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  .\D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  or  cracking 
of  the  aft  pressure  bulkhead  at  Body  Station 
(BS)  1016.  which  could  result  in  loss  of  the 
aft  pressure  bulkhead  web  and  stiffeners  and 
consequent  rapid  decompression  of  the 
fuselage,  accomplish  the  following; 

Restatpmenf  of  Requirements  of  .\D  84-20- 
03  Rl 

Initial  Inspection 

(a)  For  Model  737  series  airplanes  with  U 
N  1  through  929  inclusive,  with  more  than 
20.000  hours  time-in-service  or  7  years  since 
date  of  manufacture,  whichever  ocxurs  first: 
Within  120  days  after  lanuary  20.  1986  (the 
effective  date  of  AD  84-20-03  Rl. 
amendment  39-5183).  unless  already 
accomplished  within  the  21  months  before 
lanuary  20.  1986.  visually  inspect  the  B.S 
1016  pressure  bulkhead  for  cracking  and 
lorrosion;  according  to  Boeing  Alert  Service 
Bulletin  737-53A1075.  Revision  1,  dated 
September  2.  1983:  Revision  2.  dated  July  13. 
1984;  or  Revision  3.  dated  June  8,  2000. 
Remove  any  obstruction  to  the  drain  hole  in 
the  frame  chord  and  replace  any  deteriorated 
leveling  compound  as  noted  in  the  ser\'ice 
bulletin.  Treat  the  area  of  inspection  with 
corrosion  inhibitor  BMS  3-23.  or  equivalent. 

Drain  Hole  Enlaroement 

(b)  For  airplanes  identified  in  paragraph  (a) 
of  this  .AU  Within  1  year  after  lanuary  20. 
1986,  accomplish  the  drain  hole  enlargement 
as  shown  in  Boeing  .Mert  Service  Bulletin 
737-53A1075.  Revision  1.  dated  September 
2.  1983;  Revision  2.  dated  luly  13,  1984;  or 
Revision  3.  dated  |une  8  2000 

Combine  Action 

(i.)  If  cracking  or  corrosion  is  found  during 
an\  inspection  required  by  paragraph  (a)  or 
(d)  of  this  .AD.  before  further  flight,  repair 
according  to  paragraph  (c)(1)  or  (c)(2)  of  this 

AD. 


(1)  According  to  Boeing  Alert  Service 
Bulletin  737-53A1075.  Revision  1.  dated 
September  2,  1983;  Revision  2,  dated  July  13 
1984;  or  Revision  3,  dated  June  8.  2000. 

(2)  According  to  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO).  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  ta  be  approved  by  the  Manager. 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specificalry  reference  this  AD. 

Repetitive  Inspections 

(d)  For  airplanes  identified  in  paragraph  (a) 
of  this  AD:  Repeat  the  visual  inspections  and 
corrosion  inhibitor  treatment  in  paragraph  (a) 
at  intervals  not  to  exceed  2  years,  until 
paragraph  (e)  of  this  AD  has  been  done. 

New  Requirements  of  This  AD 

Initial  Inspection 

(e)  Do  a  detailed  visual  inspection  for 
cracking  or  corrosion  of  the  aft  pressure 
bulkhead  »t  BS  1016  (including  the  forward 
and  aft  si4es  of  the  pressure  web,  forward 
and  aft  sides  of  the  pressure  chord,  pressure 
chord  radjus.  forward  and  aft  sides  of  the 
angle  stiffener.  forward  and  aft  chord, 
stringer  end  fitting,  system  penetration 
doublers.  c:hannel  stiffeners  and  fasteners, 
"Z"  stiffeners  and  fasteners,  and  fasteners 
common  to  the  pressure  chord  and  pressure 
web),  according  to  Boeing  Alert  Service 
Bulletin  737-53A1075.  Revision  3.  dated 
lune  8,  2000.  Do  this  inspection  at  the 
applicable  time  shown  in  paragraph  (e)(1). 
(e)(2),  or  (p)(3)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularih'.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  len.ses.  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  on  which  an  inspection 
has  previously  been  done  according  to  the 
requirements  of  paragraph  (a)  of  this  AD:  Do 
the  inspection  within  2  years  since  the  most 
recent  in.spection  according  to  paragraph  (a) 
or  (d)  of  this  AD.  as  applicable.  Insp«;tion 
according  to  paragraph  (e)  of  this  AD  ends 
the  requirement  for  inspections  according  to 
paragraph  (d)  of  this  AD. 

(2)  For  airplanes  having  L/N  930  through 
1042  inclusive,  on  which  an  inspection  has 
not  previously  been  done  according  to 
paragraph  (a)  of  this  AD;  Do  the  inspection 
within  2  years  after  the  effective  date  of  this 
AD. 

(3)  For  airplanes  having  L/N  1043  through 
3132  inclusive,  on  which  an  inspection  has 
not  previously  been  done  according  to 
paragraph  (a)  of  this  AD:  Do  the  inspection 
within  6  years  since  the  airplane's  date  of 
manufacture,  or  within  2  vears  after  the 


effective  date  of  this  .\D.  whichever  occurs 
later 

Repetitive  Inspections 

(f)  Repeat  the  inspection  in  paragraph  (e) 
of  this  .\D  at  the  applicable  time  shown  in 
paragraph  (0(1)  or  (f)(2)  of  this  AD. 

(1)  For  airplanes  ha\ing  L/N  1  through 
1042  inclusive;  Repeat  the  inspection  at  least 
every  2  years. 

(2)  For  airplanes  having  L/N  1043  through 
3132  inclusive:  Repeat  the  inspection  at  least 
every  4  years. 

Repair 

(g)  If  any  corrosion  or  cracking  is  found 
during  any  inspection  according  to  paragraph 
(e)  or  (f)  of  this  AD:  Before  further  flight, 
repair  according  to  Boeing  Alert  Service 
Bulletin  737-53A  107,5.  Revision  3.  dated 
June  8.  2000.  EXCEPTION:  If  corrosion  or 
cracking  of  the  web  and  stiffeners  is  outside 
the  limits  specified  in  the  service  bulletin,  or 
if  corrosion  or  cracking  is  found  in  any 
structure  not  covered  by  the  repair 
instructions  in  the  service  bulletin,  before 
further  flight,  repair  according  to  a  method 
approved  by  the  Manager.  Seattle  ACO.  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  bv  a  Boeing 
Company  DER  who  has  been  authorized  bv 
the  Manager,  Seattle  .ACO,  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager.  Seattle  .ACO,  as  required  bv 
this  paragraph,  the  Manager's  approval  letter 
must  spetificalh  reference  this  AD. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  mav  add 
comments  and  iheii  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
appro\ed  previously  in  accordance  with  AD 
84-20-03  Rl.  amendment  39-5183,  are 
approved  as  alternative  methods  of 
compliance  with  this  .AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  ma\  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  9,  2001. 

Vi  L,  Lipski. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc  01-28798  Filed  11-16-01;  8:45  am] 
BILUNG  CODE  4910-13-P 
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ENVIRONMENTAL  »»ROTECTrON 
AGENCY 

40  CFR  Part  52 

[KS  0138-1138;  FRL-7104-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 
ACTION:  Proposed  rule, 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  concerning  the  Kansas  Fuel 
Volatility  rule  submitted  by  the  Kansas 
Department  of  Health  and  Environment 
(KDHE).  This  action  would  approve 
amendments  to  State  controls  on  the 
summertime  Reid  Vapor  Pressure  (RVT) 
of  gasoline  distributed  in  Wyandotte 
and  Johnson  Counties.  The  amendment 
changed  the  R\T  limit  from  7.2  pounds 
per  square  inch  (psi)  to  7.0  psi.  and  from 
8.2  psi  to  8.0  psi  for  gasoline  containing 
at  least  9.0  percent  by  volume  but  not 
more  than  10.0  percent  by  volume 
ethanol  This  is  a  part  of  the  State's  plan 
to  maintain  clean  air  qualitv  in  Kansas 
City 

DATES:  Comments  must  be  received  on 
or  before  December  19,  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Leland  Daniels. 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch.  901 
North  5th  Street.  Kansas  City,  Kansas 
66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above- listed  Region  7 
location.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  office  at  least 
24  hours  in  advance 
FOR  FURTHER  INFORMATION  CONTACT: 
Leland  Daniels  at  (913)  551-7651. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions 

What  IS  a  SIP^ 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  are  the  criteria  for  SIP  approval? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me' 
What  is  being  addressed  in  this  document? 
Have  the  re<]uirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  if  EP.A  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  limiting  emissions 
and  control  strategies  to  ensure  that 
state  air  quality  meets  the  national 


ambient  air  quality  standards 
established  by  EP.A  These  ambient 
standards  are  established  under  section 
109  of  the  C.\^A.  and  the\  currently 
address  six  criteria  pollutants  These 
pollutants  are;  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federallv-enforceable  SIP 

Each  rederally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  in\entories. 
monitoring  networks,  and  modeling 
demonstrations 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  info  the  Federally- 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans  "  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference."  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date 

What  Are  the  Criteria  for  SIP 
Approval? 

In  order  to  be  approved  into  a  SIP.  the 
submittal  must  meet  the  requirements  of 
section  110.  In  determining  the 
approvability  of  a  SIP  revision.  EPA 
must  evaluate  the  proposed  revision  for 
consistency  with  the  requirements  of 
the  CAA  and  our  regulations,  as  found 


in  section  110  and  part  D  of  Title  I  of 
the  CAA  amendments  and  40  CFR  part 
51  (Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans). 

The  CAA  has  additional  requirements 
for  the  approval  of  SIPs  containing 
certain  state  fuel  controls.  Section 
211(c)(4){A)  of  the  CAA  prohibits  states 
from  prescribing  or  attempting  to 
enforce  regulations  respecting  fuel 
characteristics  or  components  if  EPA 
has  adopted  Federal  controls  under 
section  211(c)(1)  applicable  to  such  fuel 
characteristics  or  components,  unless 
the  state  control  is  identical  to  the 
Federal  control  Sectioh  211(c)(4) 
includes  two  exceptions  to  this 
prohibition.  First,  under  section 
211(c)(4)(B).  California  is  not  subject  to 
the  preemption  in  section  211(c)(4)(A). 
Second,  a  State  may  prescribe  or  enforce 
such  otherwise  preempted  fuel  controls 
if  the  measure  is  approved  into  a  SIP 

Under  section  211(c)i4)(C).  we  may 
approve  such  state  fuel  controls  into  a 
SIP.  if  the  state  demonstrates  that  the 
measure  is  necessarv  to  achieve  the 
NAAQS.  Section  211  (c)(4)(C)  specifies 
that  a  state  fuel  requirement  is 
"necessary"  if  no  other  measures  would 
bring  about  timely  attainment,  or  if 
other  measures  exist  but  are 
unreasonable  or  impracticable  As 
discussed  in  more  detail  below,  the 
State  rule  proposed  for  SIP  approval 
merel\-  amends  the  State  fuel  t:ontrol 
that  has  already  been  approved  into  the 
SIP  and  addresses  emissions  reductions 
shortfalls  that  EPA  has  already 
determined  are  required  under  the  CAA 
Therefore,  a  new  demonstration  of 
necessity  under  section  211(c)(4)(C)  is 
not  required 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Afe' 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  pnmarih 
a  state  responsibility.  However,  after  the 
regulation  is  FederaJly  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  C.\.A 

What  Is  Being  Addressed  in  This 
Document? 

Background 

Ozone  monitoring  data  from  1987 
through  1991  demonstrated  that  the 
Kansas  City  nonattainment  area  had 
attained  the  NAAQS  fnr  ozone  In 
accordance  with  the  CAA.  KDHE 
revised  the  SIP  for  ozone  for  the  Kansas 
portion  of  the  Kansas  City  area  to 
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recognize  the  area's  attainment  status. 
We  published  final  approval  of  the 
Kansas  SIP  resdesignating  the  area  to 
attainment  on  lune  23.  1992.  The  SIP 
and  the  redesignation  became  effective 
on  [uly  23.  1992. 

Section  175  A  of  the  CAA  requires  that 
states  requesting  redesignation  of  a 
nonattainment  area  to  attainment  status 
must  also  submit  a  revision  to  the  state 
implementation  plan  that  commits  the 
state  to  provide  for  the  maintenance  of 
the  standard  for  which  the  area  is 
redesignated  The  maintenance  plan 
submitted  by  the  State  of  Kansas  and 
approved  by  EP.'\  in  1992  included  a 
commitment  to  ensure  continued 
compliance  with  the  ozone  standard. 
The  states  and  the  region  committed  to 
implement  the  following  additional  air 
pollution  control  contingency  measures 
in  the  event  a  future  violation  of  the 
ozone  standard  occurred:  Implement 
one  or  more  transportation  control 
measures  to  achieve  at  least  a  0.5 
percent  reduction  in  actual  area-wide 
volatile  organic  compound  (VOC) 
emissions:  require  VOC  emission  offsets 
for  new  and  modified  major  sources: 
and  implement  either  a  Stage  II  vapor 
recovery  or  enhanced  vehicle  inspection 
and  maintenance  program. 

On  luly  11.  12,  and  13.  1995. 
exceedances  of  the  ozone  standard  were 
measured  at  the  Liberty  monitoring  site. 
These  exceedances.  in  combination  with 
the  exceedance  measured  on  lulv  29. 
1993.  constituted  a  violation  of  the 
ozone  standard  for  the  three-vear  time 
period  of  1993-1995  This  violation 
triggered  the  need  for  the  states  to 
implement  the  contingency  measures  in 
the  maintenance  plan.  Bv  letter  dated 
.August  17.  1995.  EPA  agreed  to  a 
request  from  both  Kansas  and  Missouri 
to  substitute  other  equivalent  control 
measures  for  those  specified  in  the 
maintenance  plan,  provided  the 
substitute  measures  would  achieve 
substantially  equivalent  emission 
reductions  and  were  submitted  as  SIP 
revisions. 

In  partial  fulfillment  of  the 
requirement  to  implement  contingency 
measures.  Kansas  promulgated  K.A.R. 
28-19-79  to  limit  the  R\T  of  the 
gasoline  sold  during  the  summer 
months  (June  1  through  September  15) 
in  the  Kansas  City  area  to  7.2  psi  This 
regulation  became  effective  May  2. 
1997.  We  published  final  approval  of 
Kansas'  R\T  rule  on  [uly  7.  1997  (62  FR 
36212).  The  approval  became  effective 
on  August  6.  1997.  This  action 
addressed  a  portion  of  the  reductions 
needed  to  fulfill  the  requirement  to 
implement  contingency  measures.  The 
estimated  area-wide  reductions  needed 
to  maintain  the  standard  was  8.5  tons 


per  day  (tpd)  of  VOC  reductions  The 
7.2  psi  RVP  rule  would  produce  an 
estimated  4. 1  tpd  of  VOC  reductions. 

An  exceedance  of  the  NAAQS  for 
ozone  again  occurred  on  July  23.  1997. 
at  the  Liberty  monitoring  site  and 
another  on  August  28,  1997.  at  the 
Kansas  City  International  Airport 
monitoring  site.  These  exceedances  in 
conjunction  with  the  three  exceedances 
in  1995  resulted  in  a  violation  of  the 
ozone  standard  for  the  three-year  period 
of  1995-1997,  again  emphasizing  the 
need  to  implement  additional 
contingency  measures.  From  1998 
through  2000.  seven  exceedances  have 
been  recorded  at  the  six  air  quality 
monitors  located  in  the  Kansas  City 
area,  although  no  subsequent  violations 
of  the  ozone  standard  have  occurred. 

In  an  effort  to  satisfy  the  required 
emissions  reductions  and  address  the 
continuing  exceedances.  the  Governors 
of  Kansas  and  Missouri  opted  into  the 
Federal  program  for  reformulated 
gasoline  (RFC)  on  July  20.  1999. 
However,  on  January  4.  2000.  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  vacated  EPA's  rule 
allowing  the  use  of  RFC  in  former 
nonattainment  areas  (American 
Petroleum  Inst.  v.  U.S.  Environmental 
Protection  Agencv.  198  F.  3d  275  (DC. 
Cir.  2000)1  Thus  RFC  was  no  longer  a 
viable  option  for  the  area.* 

In  January  2000  the  Kansas  City 
Chamber  of  Commerce  and  then 
subsequently  the  Mid-America  Regional 
Council  (MARC)  convened  meetings 
with  interested  stakeholders  to 
determine  the  most  appropriate  option 
for  reducing  the  emissions  of  ozone 
forming  pollutants.  The  stakeholders 
concluded  that  a  lower  volatility 
gasoline  was  the  most  appropriate 
option.  At  its  September  2000  meeting. 
MARC  adopted  a  resolution  supporting 
the  use  of  a  lower  volatility  gasoline. 
Then  on  May  2.  2001.  we  received  a  SIP 
revision  from  Kansas  that  lowered  the 
volatility  of  gasoline  during  the 
summertime  This  notice  and  the 
accompanying  technical  support 
document  provide  an  analysis  of  the  SIP 
revision  for  a  lower  volatility  gasoline. 

Fuel  Volatility 

RVP  is  a  measure  of  a  fuel's  volatilitv 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  VOCs,  an 
ozone  forming  pollutant.  VOCs  are  an 
important  component  in  the  production 
of  ground-level  ozone  in  the  hot 
summer  months.  RVP  is  directly 
proportional  to  the  rate  of  evaporation. 
Consequently,  the  lower  the  RVP,  the 
lower  the  rate  of  evaporation.  Lowering 
the  RVP  in  the  summer  months  can 
offset  the  effect  of  summer  temperatures 


upon  the  volatility  of  gasoline,  which, 
in  turn,  lowers  emissions  of  VOCs. 
Reduction  of  the  RVP  will  help  the 
state's  effort  to  maintain  the  NAAQS  for 
ozone. 

State  Submittal 

On  May  2,  2001.  KDHE  requested  that 
we  revise  the  SIP  to  reflect  its 
amendments  to  the  State  RVP  controls. 
The  amendments  further  lower  the  fuel 
volatility  standard  from  7.2  psi  to  7.0 
psi  (for  certain  ethanol  blended  fuels, 
the  standard  was  lowered  from  8.2  psi 
to  8.0  psi).  Included  in  the  submittal 
was  a  letter  from  Secretarv  Clvde  D. 
Graeber.  KDHE.  to  William  VV.  Rice. 
Acting  EPA  Region  7  Administrator, 
requesting  authorization  to  implement  a 
lower  RVT  requirement  in  the  Kansas 
City  area;  regulation  K.A.R.  29-19-719; 
and  a  technical  support  document 
demonstrating  the  need  to  lower  the 
RVP  standard  for  the  area.  The  state 
held  a  public  hearing  on  March  14, 
2001;  the  rule  was  adopted  on  April  3, 
2001 ;  and  the  rule  became  effective  on 
April  27,  2001. 

Analysis  of  the  SIP 

As  mentioned  above,  section  211(c)(4) 
of  the  CAA  prohibits  States  from 
adopting  or  attempting  to  enforce 
controls  or  prohibitions  respecting 
certain  fuel  characteristics  or 
components  unless  the  SIP  for  the  State 
so  provides.'  The  CAA  specifies  that 
EPA  may  approve  such  State  fuel 
controls  into  a  SIP  only  upon  a  finding 
that  the  control  is  "necessan,"  to 
achieve  a  NAAQS  as  defined  under 
section  211(c)(4)(C).  Section  211(c)(4)(C) 
does  not.  however,  address  the  ability  of 
States  to  modify  fuel  control  programs 
that  have  already  been  deemed 
necessary  and  approved  into  a  SIP. 

Here  Kansas  does  not  seek  approval  of 
a  new  control  or  prohibition  respecting 
a  fuel  characteristic  or  component. 
Instead.  Kansas  seeks  approval  of  a 
change  to  the  approved  RVP  control  to 
adjust  the  level  of  the  standard.  Given 
the  original  1997  determination  that  the 
State  RVP  control  was  necessary  to 
respond  to  the  violations  of  the  NAAQS, 
the  violation  and  the  additional 
exceedances  which  occurred  after  the 
implementation  of  the  7.2  psi  RVP 
control,  and  the  fact  that  the  necessary 
reductions  called  for  in  the  State's 
maintenance  plan  have  still  not  been 


'  Under  sectinns  2n(h)  and  211(c)(1)  of  the  CAA. 
wp  have  promulgated  nationally  applicable  Federal 
standards  for  the  RVP  level  of  summertime 
gasoline.  Because  a  Federal  control  promulgated 
under  section  211(c)(1)  applie<>  to  the  fuel 
characteristic  RNT,  nonidentical  slate  controls  on 
summertime  RVP  are  prohibited  under  section 
21Ucl(4)(A). 
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achieved,  we  believe  it  is  reasonable  to 
approve  the  amendments  to  the  R\T 
standard  without  a  new  demonstration 
of  necessity  under  section  211  (c)(4)(C). ^ 

As  explained  above,  when  the  area 
experienced  violations  of  the  NA^^QS  in 
1995  and  1997.  Kansas  was  required  to 
implement  contingency  measures  as 
necessan.'  to  assure  the  area's  ozone 
levels  continued  to  meet  national 
standards.  By  an  August  17.  1995  letter. 
EPA  had  affirmed  that  Missouri  and 
Kansas  could  substitute  other  equivalent 
control  measures  for  the  contingency 
measures  specified  in  the  approved  SIP 
provided  the  substitute  measures  would 
achieve  substantially  equivalent 
emission  reductions  and  that  the 
substitute  measures  were  submitted  as 
SIP  revisions. 

In  1997.  the  State  adopted  a  low  RVT 
fuel  regulation  which  required  fuel  sold 
between  June  1  and  September  15  of 
each  year  to  have  an  RVP  level  not 
higher  than  7.2  psi.  As  part  of  the  SIP 
submittal,  Kansas  demonstrated  that 
additional  control  measures  necessary 
to  provide  emissions  reductions 
required  to  meet  the  contingency  plan 
commitments  were  unreasonable  or 
impracticable  for  implementation.  EPA 
found  the  RVP  control  was  therefore 
necessary  under  section  211(c)(4)(C)  and 
approved  the  7.2  psi  RVP  gasoline 
requirement  into  the  SIP  (62  FR  36212, 
July  7,  1997). 

The  control  adopted  into  the  SIP  in 
1997,  however,  was  insufficient  to  meet 
the  VOC  reductions  required  by  the 
contingency  measures  of  the 
maintenance  plan.  (See  64  FR  3896, 
January  26,  1999.)  As  a  result,  full 
approval  of  the  SIP  submittal  addressing 
the  1995  and  1997  one-hour  ozone 
violations  was  made  contingent  upon 
Kansas  implementing  one  of  the 
following  in  lieu  of  the  contingency 
measures  in  the  1992  SIP  which  were 
not  implemented:  (1)  Opting  in  to  the 
Federal  reformulated  gasoline  (RFG) 
program;  (2)  adopting  regulations 
implementing  either  Stage  II  Vapor 
Recovery  or  Enhanced  Inspection  and 
Mauntenance  Program;  or  (3)  adopting 
any  combination  of  regulations  that 
achieve  the  minimum  VOC  reductions 
required  by  the  contingencv  measures 
identified  in  the  1992  SIP  (8  4  tpd)(64 
FR  28757,  May  27.  1999). 

In  its  current  SIP  submittal,  Kansas 
quantifies  the  additional  VOC 
reductions  needed  to  make  up  the 


-The  Technical  Support  Document  submitted  bv 
the  State  (see  217/K.S-68  in  the  docket!  supports  a 
conclusion  that  the  amendments  to  the  RVT 
standard  arc  necessan,  as  defined  under  section 
211(c)(4KC)  of  the  C:.<A  Because  we  conclude  thai 
such  a  demonstration  is  not  necessarv',  we  have  nol 
conducted  our  own  analysis  of  the  State's  submittal 


shortfall  left  from  the  1997  SIP  revision. 
Kansas  estimates  that  the  control 
measures  approved  into  the  SIP  in  1997 
provide  approximately  4.0  of  the  8.4  tpd 
of  VOC  reductions  required.  As  a  result 
the  area  needs  to  achieve  approximately 
4.4  tpd  of  additional  VOC  reductions  to 
replace  the  reductions  that  were  to  be 
achieved  by  implementing  the  required 
contingency  measures. 

After  unsuccessfully  attempting  to 
opt-in  to  the  Federal  RFG  program,  the 
governor  of  Kansas  committed  to 
implement  a  7.0  psi  R\T  fuel  program 
in  Johnson  and  Wyandotte  Counties 
with  a  target  implementation  date  of  the 
summer  of  2001.  Reducing  the  fuel 
volatility  limit  from  7.2  to  7.0  psi  will 
reduce  VOC  emissions  by  another  2.43 
tpd  in  the  Kansas  City  area  Kansas  and 
Missouri  are  working  to  establish 
control  measures  for  stationary  sources 
to  provide  the  additional  emissions 
reductions  called  for  in  the  maintenance 
plan.  Kansas  committed  to 
implementation  of  a  phased  program  to 
reduce  the  vapor  pressure  of  cold 
cleaning  solvents  to  less  than  or  equal 
to  1.0  mmHg  We  expect  this  SIP 
revision  will  be  submitted  early  next 
year.  Missouri  submitted  additional 
control  measures  on  May  1 7  and  July 
19.  2001 .  for  the  control  of  petroleum 
liquid  storage,  loading,  and  transfer  and 
another  for  the  control  of  emissions 
from  solvent  cleanup  operations.  We 
expect  another  control  measure 
reducing  the  vapor  pressure  of  cold 
cleaning  solvents  to  be  submitted  by 
Missouri  later  this  year.  EPA  action  on 
these  submissions  will  be  addressed  in 
future  rulemaking. 

This  action  proposes  approval  of  the 
State's  amendments  to  its  RVP 
standards.  We  are  approving  these 
amendments  without  making  a  new 
determination  of  necessity  under 
section  211(c)(4)(C)  because  the 
adjustment  in  the  RVT  level  from  7.2  psi 
to  7.0  psi  is  a  continuation  of  the 
previous  requirement  for  the  area  to 
address  the  1995  and  1997  air  quality 
violations.  The  CAA  requirements  for 
approving  a  State  fuel  control  into  a  SIP 
were  met  with  our  rulemaking  in  1997 
when  it  was  demonstrated  that  a  fuel 
control  measure  is  necessar\'  to  achieve 
the  NAAQS.  The  changes  to  the  level  of 
control  do  not  represent  new  controls 
respecting  fuel  characteristics  or 
components  that  are  not  already 
approved  in  a  SIP 

It  is  important  to  note  that  Kansas 
could  have  adopted  a  7.0  psi  RVT 
control  measure  and  received  SIP 
approval  for  such  a  control  in  the  1997 
SIP  revision.  While  this  measure 
provided  some  VOC  reductions,  it  did 
not  provide  all  of  the  reductions 


considered  necessan.-  to  respond  to  the 
violations  of  the  ozone  N.AAQS.  The  7.2 
psi  RVT  control  was  adopted  in  1997  as 
an  interim  control  measure  that  could 
be  implemented  quickly  while  the  State 
contemplated  other  control  measures  to 
make  up  the  further  reductions 
required.  This  decision,  however,  was 
not  compelled  by  the  CAA  and,  in  1997. 
Kansas  could  have  made  the  decision  it 
is  making  now  that  the  appropriate  RVP 
level  is  7.0  psi. 

.4na(vsjs  of  the  Rule 

The  Kansas  rule  specifies  that  no 
person  shall  dispense,  supply,  exchange 
in  trade,  offer  for  sale  or  supply,  and  sell 
or  store  gasoline  used  as  a  fuel  for  motor 
vehicles  in  Johnson  and  Wvandotte 
Counties  and  that  has  an  RVT  greater 
than  7.0  psi.  or  8  0  psi  for  gasoline 
containing  at  least  9.0  percent  by 
volume  but  not  more  than  10.0  percent 
by  volume  ethanol  This  rule  applies 
beginning  June  1  through  September  15 
of  each  vear 

In  addition,  facilities  other  than  a 
gasoline  dispensing  facility  shall  keep 
and  maintain  at  the  facility,  for  two 
years  following  the  date  of  the  RVT  test, 
records  of  the  information  regarding  the 
RVT  of  gasoline  that  is  to  be  used  as  a 
fuel  for  motor  vehicles. 

Gasoline  used  exclusively  for  fueling 
implements  of  agriculture  and  gasoline 
in  any  tank,  reservoir,  storage  vessel,  or 
other  stationary  container  with  a 
nominal  capacity  of  500  gallons  or  less 
are  exempt  from  this  regulation. 

Gasoline  that  is  separately  stored  in 
lohnson  or  Wyandotte  Counties,  sealed, 
and  clearly  labeled  as  a  motor  vehicle 
fuel  that  IS  not  to  be  dispensed  sold, 
supplied,  offered  for  supply  or 
transport,  or  exchanged  in  trade  within 
the  regulated  area  until  a  designated 
date  when  such  activity  will  be  in 
compliance  with  this  regulation  is 
exempt  from  this  regulation. 

Gasoline  that  is  separately  stored  in 
lohnson  or  Wyandotte  Counties,  sealed, 
and  clearly  labeled  as  a  motor  vehicle 
fuel  that  is  to  be  dispensed,  sold, 
supplied,  offered  for  supply  or 
transport,  or  exchanged  in  trade  outside 
of  the  regulated  area  shall  be  exempt 
from  this  regulation 

The  sampling  procedures  and  test 
methods  are  consistent  with  the  EPA 
recommendations  as  described  in  40 
CFR  part  80.  appendices  D.  E,  and  F 

Have  the  Requirements  for  Approval  of 
a  SIP  Re\ision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFT  51  102  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  5 1 
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appendix  V.  In  addition,  as  explained 
above  and  in  the  technical  support 
document  which  is  part  of  this 
document,  the  revision  meets  the 
substantive  SIP  requirements  of  the 
CAA.  including  section  110  and  part  D 
of  Title  I.  and  implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  proposing  to  approve  this 
revision  to  the  Kansas  SIP  concerning 
K.A.R.  28-l!^719  as  it  meets  the 
requirements  of  the  CAA.  We  are  also 
proposing  to  revoke  K  A,R.  28—19-79  as 
it  has  been  revised  and  replaced. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supplv. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
AccordingK .  the  Administrator  certifies 
that  this  prf)posed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  anv  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  anv  unfunded 
mandate  or  significantly  or  uniquelv 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104^). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999)  This  action  merely 


proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
This  proposed  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntarv'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  bv 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  .\ovember  5,  2001. 
Martha  R.  Steincamp, 
Acting  Regional  Administrator,  Region  7. 
[FR  Dot.  01-28858  Filed  1 1-16-01:  8:45  am] 
HLUNG  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(AZ  080-0041;  FRL-7105-2] 

Revisions  to  the  Arizona  State 
Implementation  Plan,  Pinal  County  Air 
Quality  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUIMMARY:  EPA  is  proposing  a  full 
disapproval  of  revisions  to  the  Pinal 
County  Air  Quality  Control  District's 


(PCAQCDs)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP).  These 
revisions  concern  definitions  and  the 
incorporation  by  reference  of  external 
documents  into  the  SIP.  We  are  also 
proposing  a  full  approval  of  a  revision 
to  the  PCAQCD  portion  of  the  Arizona 
SIP  concerning  definitions  and  a 
removal  of  rules  previously  approved  in 
error.  We  are  proposing  action  on  local 
rules  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 

DATES:  Any  comment*  must  arrive  by 
December  19.  2001. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Envirorunental  Protection 
Agency,  Region  IX,  75  Hawlhorne 
Street.  San  Francisco.  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102).  Ariel  Rios  Building, 
1200  Peimsylvania  Avenue.  N.W.. 
Washington.  DC.  20460. 

Arizona  Department  of  Environmental 
Quality.  3033  North  Central  Avenue, 
Phoenix.  AZ  85012. 

Pinal  County  Air  Quality  Control 
District.  Building  F,  31  North  Pinal 
Street  (P.O.  Box  987).  Florence,  AZ 
85232. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105; (415)  744-1135. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our  "  refer  to  EPA. 
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L  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1    lists  the  rules  addressed  by  this  proposal  with  the  dates  that  they  were  adopted  by  local  air  agencies 
and  submitted  by  the  .\rizona  Department  of  Environmental  Quality  (ADEQ). 

Table  1  .—Submitted  Rules 


Local  agency 


Rule* 


Rule  title 


PCAQCD 
PCAQCD 
PCAQCD 
PCAQCD 
PCAQCD 


1-2-110  Adopted  Documents 

1  -3- 1 30  Adopted  Documents 

1-3-140  Definrtions 

3-1-020  Adopted  Documents 

4-1-010  Adopted  Documents 


Adopted 


Submitted 


07/29/98 
05 '14/97 
07 '29/98 
05  14/97 
05.'14'97 


10/07/98 
10.'07/98 
10.'07/98 
10'07'98 
10/07 '98 


On  April  24,  1999.  these  rule  submittals  were  found  by  default  to  meet  the  completeness  criteria  in  40  CFR  part 
51.  appendix  V,  which  must  be  met  before  formal  EPA  review 

Table  2  lists  niles  that  we  previously  approved  into  the  SIP  in  error  and  are  now  proposing  to  remove  from 
the  SIP. 

Table  2.— SIP  Rules  for  Removal  (Previously  Approved  on  April  9.  1996  (61  FR  15717),  as  Clarified  on 

December  20,  2000  (65  FR  79742)) 


Local  agency 


Rule# 


PCAQCD 
PCAQCD 


Rule  trtte 


1-3-130     Adopted  Documents 
3-1-020    Adopted  Documents 


Adopted 


Submitied 


10/12/95 
06/29/93 


1 1  '27/95 
11/27/95 


B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  Rules  1-2- 
110,  1-3-130,  1-3-140,  and  3-1-020 
into  the  SIP  on  April  9.  1996  (61  FR 
15717),  as  clarified  on  December  20, 
2000  (65  FR  79742).  There  are  no 
previous  versions  of  Rule  4-1-010  in 
the  SEP. 

C  What  Is  the  Purpose  of  the  Submitted 
nRuIes  and  Rule  Revisions? 

The  purposes  are  as  follows: 

•  Rule  1-2-110  adds  a  reference  to 
EPA  test  methods  and  protocols  and 
incorporates  by  reference  Arizona 
Administrative  Code  (AAC).  title  18, 
chapter  2  (July  1,  1996),  including 
appendices  9  and  10.  into  the  PCAQCD 
portion  of  the  Arizona  SIP. 

•  Rule  1-3-130  removes  the  adoption 
date  of  AAC  Rule  R18-2-101. 
Definitions,  which  is  incorporated  by 
reference. 

•  Rule  1-3-140  removes  two 
unnecessary  paragraphs  relating  to 
section  111  and  112  of  the  Clean  Air  Act 
(CAA)  from  definition  79,  Major  Source, 
and  adds  four  compounds  to  definition 
89,  Non-Preciirsor  Organic  Compound 
The  submittal  also  requests  that 
definition  81,  Maximum  Achievable 
Control  Technology,  not  be  included  m 
the  SIP. 

•  Rule  3-1-020  removes  the  adoption 
date  of  AAC  Rule  Rl 8-2-301 . 
Definitions,  which  is  incorporated  by 
reference. 


•  Rule  4-1-010  is  a  new  rule  that 
incorporates  by  reference  AAC,  title  18, 
chapter  2.  article  6  (July  1.  1996)  into 
the  PCAQCD  portion  of  the  Anzona  SIP 
The  TSD  has  more  information  about 
these  rules. 

n.  EPA's  Evaluation  and  Action 

A  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria  ^ 

Rule  1-3-140  improves  the  SIP  by 
updating  certain  definitions  and  is 
consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability  and 
SIP  relaxations.  Definition  81  is 
excluded  from  approval  into  the  SIP  at 
the  request  of  PCAQCD.  Rules  1-2-110, 
1-3-130,  3-1-020,  and  4-1-010  contain 
provisions  which  do  not  meet  the 
evaluation  criteria  are  summarized 
below  and  discussed  further  in  the  TSD. 

C.  What  Are  the  Rule  Deficiencies^ 

These  provisions  conflict  with  section 
1 10  of  the  CAA  and  prevent  full 
approval  of  the  SIP  revision. 

•  Submitted  Rule  1-2-110 
incorporates  by  reference  Arizona 
Administrative  Code  (AAC).  title  28, 
chapter  2  (July  1,  1996),  which  is  not 
contained  in  the  Arizona  SIP  This 


would  imply  that  all  of  the  \AC  rules 
in  chapter  2  were  SlP-approvable, 
which  is  not  necessarily  the  case  Also 
certain  AAC  rules  mav  be  inconsistent 
with  PCAQCD  rules.  ' 

•  Submitted  Rules  1-3-130  and  3-1- 
020  incorporate  by  reference  A,AC  Rules 
Rl  8-2-1 01  and  Rl 8-2-301.  which  are 
not  contained  in  the  Arizona  SIP 
Enforceability  of  definitions  in  these 
incorporated  AAC  rules  would  be 
limited,  unless  these  AAC  rules  were 
approved  into  the  Anzona  SIP  .Mso 
certain  .AAC  rules  mav  be  inconsistent 
with  PCAQCD  rules   ' 

•  The  present  SIP-approved  versions 
of  Rule  1-3-130  and  3-1-020  also 
incorporate  by  reference  AJ^C  Rules 
R18-2-101  and  Rl  8-2-301,  which  are 
not  contained  in  the  Arizona  SIP. 

•  Submitted  Rule  4-1-010 
incorporates  by  reference  AAC.  title  18, 
chapter  2.  article  6  (July  1.  1996).  which 
IS  not  contained  in  the  SIP  This  would 
imply  that  all  of  the  .\.^C  rules  in 
chapter  2,  article  6  were  SIP-approvable. 
which  is  not  necessarily  the  case.  Also 
certain  AAC  rules  mav  be  inconsistent 
with  PCAQCD  rules.  ' 

D  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA  s 
current  action  but  are  recommended  for 
the  next  time  the  local  agency  modifies 
the  rules. 
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E.  Proposed  Action  and  Public 
Comment. 

As  authorized  in  sections  110(k){3) 
and  301(a)  oftheCAA.EPA  is 
proposing  a  full  approval  of  submitted 
Rule  1-3-140. 

As  authorized  in  sections  110(k)(3) 
and  301(a)  oftheCAA.EPA  is 
proposing  a  full  disapproval  of 
submitted  Rules  1-2-110.  1-3-130.  3- 
1-020.  and  4-1-010.  If  this  disapproval 
is  finalized,  no  sanctions  would  be 
imposed  under  section  179  of  the  CAA. 
The  SIP-approved  version  of  Rule  1-2- 
110  would  be  retained  in  the  Arizona 
SIP. 

As  authorized  in  section  110(k)(6)  of 
the  CAA.  EPA  is  proposing  a  removal 
from  the  SIP  of  present  SIP-approved 
Rules  1-3-130  and  3-1-020. 

We  will  accept  comments  from  the 
public  on  today's  proposed  actions  for 
the  next  30  days 

III.  Background  Information 

Why  Were  These  Rules  Submitted? 

Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  that  control 
volatile  organic  compounds,  oxides  of 
nitrogen,  ozone,  particulate  matter,  and 
other  air  pollutants  which  harm  human 
health  and  the  environment.  These  rules 
were  developed  as  part  of  the  local 
agency's  program  to  control  these 
pollutants. 

IV.  Administrative  Requirements 

A   Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  Regulatorv 
Planning  and  Review. 

B  Executive  Order  13211 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  a  significant 
regulator*-  action  under  Executive  Order 
12866. 

C  Executive  Order  1304n 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885.  April  23.  1997], 
applies  tu  any  rule  that:  (1)  is 
determined  to  be  'economically 
significant'  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  .\gency  must  evaluate  the 
environmental  health  or  safetv  effects  of 


the  planned  nile  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  'meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications  '  'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 


Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes  ' 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulator)'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

EPA's  proposed  disapproval  of  the 
state  request  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
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actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effec-tive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H  yJationa!  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology- 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntarN 
consensus  standards  "  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated;  November  6,  2001 
Wayne  Nastri. 

Regional  Administrator.  Region  IX. 
[FR  Dor   01-28859  Filed  11-16-01:  8:45  am] 

BILUNC  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-710S-1] 
RtN  2060-AH75 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Hydrochloric 
Acid  Production 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  public  comment 

period. 

SUMMARY:  The  EPA  is  announcing  the 
extension  of  the  public  comment  period 
on  the  proposed  national  emission 
standards  for  hazardous  air  pollutants 
for  hydrochloric  acid  (HCl)  production 
facilities,  including  HCl  production  at 
fume  silica  facilities.  The  EPA  originally 
requested  comments  on  the  proposed 
rule  by  November  19.  2001  (66  FR 
48174.  September  18.  2001).  We  are 
extending  the  deadline  to  December  19. 
2001.  and  are  now  requesting  wxitten 
comments  by  that  date  because  we  have 
received  requests  for  a  30-day  extension 
from  the  Chlorine  Institute. 
Incorporated,  and  the  Dow  Chemical 
Company.  The  reasons  given  for  these 
requests  were:  to  assess 
comprehensively  the  implications  of  the 
many  nuances  of  the  proposed  rule;  and 
the  need  for  HCl  producers  to  address 
increased  security  issues  resulting  from 
the  incidents  of  September  11  which 
kept  key  personnel  from  focusing  on  the 
proposed  rule  within  the  original  60-dav 
period.  We  find  these  requests 
reasonable. 

DATES:  Comments  may  be  submitted  by 
December  19.  2001. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-99— 41. 
U.S.  EPA.  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  20460  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to;  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-99-41.  U.S.  EPA,  401  M  Street,  SW., 
Washington.  DC  20460  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 


Comments  may  be  submitted  bv 
electronic  mail  (e-mail)  to:  a-and-r- 
docket^epa.gov.  Comments  submitted 
by  e-mail  must  be  submitted  as  an  ASCII 
file  to  avoid  the  use  of  special  characters 
and  encr\-ption  problems  Comments 
will  also  be  accepted  on  disks  in 
WordPerfect"  version  5.1,  61,  or  8  file 
format  All  comments  and  data 
submitted  in  electronic  form  must  be 
identified  by  the  docket  number  A-99- 
41   No  confidential  business 
information  (CBI)  should  be  submitted 
by  e-mai!   Electronic  comments  ma\  be 
filed  online  at  many  Federal  Depository- 
Libraries 

Commenters  wishing  to  submit 
proprietarv  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI  Send 
submissions  containing  such 
proprietarv'  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietarv 
information  is  not  inadvertently  placed 
in  the  docket;  0.\QPS  Document 
Control  Officer.  C404-02.  Attention:  Mr 
Bill  Maxwell.  US  EPA.  Research 
Triangle  Park.  NC  27711   The  EPA  will 
disclose  information  identified  as  CBI 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  mav 
be  made  available  to  the  public  w-ithoul 
further  notice  to  the  commenter 

Docket  Information  related  to  the 
proposed  standards  is  available  for 
inspection  at  the  .^ir  and  Radiation 
Docket  and  Information  Center,  Docket 
No.  A-99-41   The  docket  is  located  at 
the  U.S.  EPA.  401  M  Street.  SW.  Room 
M-1500  (ground  floor  Waterside  Mall). 
Washington.  DC  20460.  telephone  (202) 
260-7548  The  docket  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Maxwell,  Combustion  Group. 
Emission  Standards  Division.  C439-01, 
I'.S.  EPA.  Research  Triangle  Park.  North 
Carolina  27711:  telephone  number  (919) 
541-5430:  facsimile  number  (919)  541- 
5450;  electronic  mail  address: 
maxwell  bill®epa  gov 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Recordkeeping  and  reporting 
requirements. 
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Dated  November  9.  2001. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation 

|FR  Doc.  01-28857  Filed  11-16-01;  8:45  am] 

BILLING  COO€  6S«0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-710a-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Heuardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

conimf'nt 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Nissan  North  America,  inc..  Smyrna. 
Tennessee  (Nissan),  to  e.xclude  (or 
"delist")  a  certain  hazardous  waste  from 
the  list  of  hazardous  wastes  under 
RC'RA  regulation.  Nissan  will  generate 
the  petitioned  waste  by  treating 
wastewater  from  Nissan's  automobile 
assembly  plant  when  aluminum  is  one 
of  the  metdls  used  to  manufacture 
automobile  bodies.  The  waste  so 
generatt'fi  is  a  wastewater  treatment 
sludge  that  meets  the  definition  of  F019. 
Nissan  petitioned  EPA  to  grant  a 
generator-specific  delisting,  because 
Nissan  believes  that  its  F019  waste  does 
not  meet  the  criteria  for  which  this  tvpe 
of  waste  was  listed.  EP.A  reviewed  all  of 
the  waste-specific  information  provided 
by  Nissan,  performed  calculations,  and 
determined  that  the  waste  could  be 
disposed  in  a  landfill  without  harming 
human  health  and  the  environment. 
Today's  proposed  rule  proposes  to  grant 
Nissan's  petition  to  delist  its  F019 
waste,  and  requests  public  comment  on 
the  proposed  decision.  If  the  proposed 
delisting  becomes  a  final  delisting. 
Nissan's  petitioned  waste  will  no  longer 
be  classified  as  F019.  and  will  not  be 
subject  to  regulation  as  a  hazardous 
waste  under  .Subtitle  C  of  the  Resource 
Conservation  and  Recovery-  Act  (RCRA). 
The  waste  will  still  be  subject  to  local. 
.State,  and  Federal  regulations  for 
nonhazardous  solid  wastes. 
DATES:  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Comments  will  be  accepted  until 
Januarv  3.  2002.  Ciomments  postmarked 
after  the  close  of  the  comment  period 
will  be  stamped  "late  '  These  "late" 
comments  may  not  be  considered  in 
formulating  a  final  decision. 


Any  person  may  request  a  hearing  on 
this  proposed  decision  bv  filing  a 
request  with  Richard  D.  Green.  Director 
of  the  Waste  Management  Division. 
EPA.  Region  4.  whose  address  appears 
below,  by  December  4.  2001.  The 
request  must  contain  the  information 
prescribed  in  section  260.20(d). 
ADDRESSES:  Send  two  copies  of  your 
comments  to  Jewell  Grubbs.  Chief. 
RCRA  Enforcement  and  Compliance 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  4.  Sam  Nunn  Atlanta 
Federal  Center.  61  Forsyth  Street,  S.W.. 
Atlanta,  Georgia  30303.  Send  one  copy 
to  Nina  Vo.  Tennessee  Department  of 
Environment  and  Conservation.  5th 
Floor,  L  &  C  Tower,  401  Church  Street. 
Nashville.  Tennessee  37243-1,535. 
Identify  your  comments  at  the  top  with 
this  regulatory'  docket  number:  R4-01- 
01-NissanP.  Comments  may  also  be 
submitted  by  e-mail  to 
sophianopoulos.jud\'@epa.gov.  If  files 
are  attached,  please  identih'  the  format. 

Requests  for  a  hearing  should  be 
addressed  to  Richard  D.  Green.  Director. 
Waste  Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  4.  Sam  Nunn  Atlanta  Federal 
Center.  61  Forsyth  Street.  SW..  AUanta. 
Georgia  30303. 

The  RCRA  regulator^'  docket  for  this 
proposed  rule  is  located  at  the  EPA 
Library,  U.S.  Environmental  Protection 
Agency,  Region  4,  Sam  Nunn  Atlanta 
Federal  Center.  61  Forsyth  Street. 
Atlanta,  Georgia  30303,  and  is  available 
for  viewing  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  The  docket  contains 
the  petition,  all  information  submitted 
by  the  petitioner,  and  all  information 
used  by  EPA  to  evaluate  the  petition. 

The  public  may  copy  material  from 
any  regulatory  docket  at  no  cost  for  the 
first  100  pages,  and  at  a  cost  of  SO. 15  per 
page  for  additional  copies. 

Copies  of  the  petition  are  available 
during  normal  business  hours  at  the 
following  addresses  for  inspection  and 
copying:  U.S.  EPA.  Region  4.  Library. 
Sam  Nunn  Atlanta  Federal  Center.  61 
Forsyih  Street.  SW..  Atlanta.  Georgia 
30303.  (404)  562-8190;  and  Tennessee 
Department  of  Environment  and 
Conservation,  5th  Floor,  L  &  C  Tower. 
401  Church  Street.  Nashville.  Tennessee 
37243-1535.  The  EPA.  Region  4.  Library 
is  located  near  the  Five  Points  MARTA 
station  in  Atlanta.  The  Tennessee 
Department  of  Environment  and 
Conservation  is  located  in  downtown 
Nashville  near  the  intersection  of 
Church  Street  and  4th  Avenue  North, 
about  0.2  mile  northwest  of  Riverfront 
Park  and  0.2  mile  southwest  of 
Bicentennial  Park.  Documents  are  also 


available  for  viewing  and  downloading 
at  the  Web  site  of  EPA,  Region  4: 
http://ww\\:epa.gov/region4/index.htmi. 
At  this  site,  click  on  "Waste.  "  "Resource 
Conser\ation  and  Recover\'  Act 
(RCRA).  "  "RCRA  Program',  and  then  on 
"New'  under  "Enforcement  and 
Compliance." 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  and  technical  information  about 
this  proposed  rule,  contact  ludy 
Sophianopoulos.  South  Enforcement 
and  Compliance  Section.  (Mail  Code 
4\VD-RCR.^),  RCRA  Enforcement  and 
Compliance  Branch,  US.  Environmental 
Protection  Agency.  Region  4.  Sam  Nunn 
Atlanta  Federal  Center.  61  Forsyth 
Street.  SW..  Atlanta.  Georgia  30303. 
(404)  562-8604.  or  call,  toll  free.  (800) 
241-1754.  and  leave  a  message,  with 
your  name  and  phone  number,  for  Ms. 
Sophianopoulos  to  return  your  call. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I  Background 

A.  What  Laws  and  Regulations  Give  EPA 
the  .-\uthorily  to  Delist  Wastes? 

B.  How  did  EPA  Evaluate  this  Petition? 

1.  What  is  the  EPACML  model  that  EPA 
used  in  the  past  for  determining  delisting 
levels? 

2.  What  is  the  DRAS  that  uses  the  new 
EP.ACMTP  model  to  calculate  not  only 
delisting  levels,  but  also  to  evaluate  the 
effects  of  the  waste  on  human  health  and 
the  environment? 

3.  Whv  is  the  EPACMTP  an  improvement 
over  the  EP.^CML? 

4.  Where  can  technical  details  on  the 
EPACMTP  be  found? 

5.  What  methods  is  EPA  proposing  to  use 
to  determine  delisting  levels  for  this 
petitioned  waste? 

II.  Disposition  of  Delisting  Petition 

A.  Summary  of  Delisting  Petition 
Submitted  by  Nissan  North  .America. 
Inc:..  Smyrna.  Tennessee  (Nissan) 

B.  What  Delisting  Levels  Did  EPA  Obtain 
with  DRAS  and  EPACMTP? 

C.  Should  the  Multiple  Extraction 
Procedure  (MEP)  be  Ll.sed  to  Evaluate 
this  Delisting 

Petition? 

D.  Conclusion 

III  Limited  Effect  of  Federal  E.xclusion  Will 
this  Rule  Apply  in  All  States? 

IV.  Effective  Date 

V.  Paperwork  Reduction  Act 

VI.  National  Technology  Transfer  and 

Advancement  Act 

VII.  Unfunded  Mandates  Reform  Act 

VIII.  Regulatory  Flexibility  Act.  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  and  Fairness  Act 

IX    Executive  Order  12866 
X.  Executive  Order  13045 
Xi.  Executive  Order  13084  .Affecting  Indian 
Tribal  Governments 

XII.  Submission  to  Congress  and  General 
Accounting  Office 

XIII.  Executive  Order  13132 
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I.  Background 

A.  What  Laws  and  Regulations  Give  EPA 
the  Authority  To  Delist  Wastes? 

On  January  16, 1981.  as  part  of  its 
final  and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  40  CFR  261.31  and  261  32. 
These  wastes  are  listed  as  hazardous 
because  they  e.xhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  subpart  C  of  part  261  (i.e.. 
ignitability.  corrosivity.  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  Sec.  261. 11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  fronj  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  sections 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  '  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show,  first,  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  section  260.22(a)  and 
the  background  docimients  for  the  listed 
wastes.  Second,  the  Administrator  must 
determine,  where  he/she  has  a 
reasonable  basis  to  believe  that  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed  could  cause  the  waste  to  be  a 
hazardous  waste,  that  such  factors  do 
not  warrant  retaining  the  waste  as  a 
hazardous  waste  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability.  reactivity,  corrosivity.  and 
toxicity),  and  must  present  sufficient 
information  for  the  EPA  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 
section  260.22(a).  42  U.S.C.  6921(f).  and 
the  background  documents  for  the  listed 
wastes.  Although  wastes  which  are 


'  Although  no  one  produces  hazardous  waste 
intentionally,  many  industrial  processes  result  in 
the  production  of  hazardous  waste,  as  well  as  useful 
products  and  services  A    generating  facility"  is  a 
facility  in  which  hazardous  waste  is  produced,  and 
a  "generator"  is  a  person  who  produces  hazardous 
waste  or  causes  hazardous  waste  to  be  prtxluced  M 
a  particular  place.  Please  see  40  CFR  260  10  for 
regulatory  definitions  of  "generator.      facility." 
"person."  and  other  terms  relating  to  hazardous 
waste,  and  40  CFR  part  262  for  regulatory 
requirements  for  generators. 


"delisted"  (i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCR.\  to  determine 
whether  or  not  their  wastes  continue  to 
be  nonhazardous  based  on  the 
hazardous  waste  characteristics  (i.e., 
characteristics  which  mav  be 
promulgated  subsequent  to  a  delisting 
decision.) 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixtures 
containing  listed  hazardous  wastes  are 
also  considered  hazardous  wastes.  See 
Section  261.3(a)(2)(iv)  and  (c)(2)(i), 
referred  to  as  the  "mixture"  and 
"derived-from  "  rules,  respectively.  Such 
wastes  are  also  eligible  for  exclusion 
and  remain  hazardous  wastes  until 
excluded.  On  December  6.  1991.  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  'mixture/derived- 
from'  rules  and  remanded  them  to  the 
EPA  on  procedural  grounds.  Shell  Oil 
Co  V.  EPA.  950  F.2d  741  IDC.  Cir. 
1991).  On  March  3.  1992.  EPA 
reinstated  the  mixture  and  derived-from 
rules,  and  solicited  comments  on  other 
ways  to  regulate  waste  mixtures  and 
residues  (57  FR  7628).  These  rules 
became  final  on  October  30.  1992  (57  FR 
49278).  and  should  be  consulted  for 
more  information  regarding  waste 
mixtures  and  solid  wastes  derived  from 
treatment,  storage,  or  disposal  of  a 
ha2Jardous  waste.  On  May  16.  2001.  EPA 
amended  the  mixture  and  derived-from 
rules  for  certain  tvpes  of  wastes  (66  FR 
27218  and  66  FR  27266).  The  mixture 
and  derived-from  rules  are  codified  in 
40  CFR  261.3.  paragraphs  (a)(2)(iv)  and 
{c)(2)(i)  EPA  plans  to  address  all  waste 
mixtures  and  residues  when  the  final 
portion  of  the  Hazardous  Waste 
Identification  Rule  (HWIR)  is 
promulgated 

On  October  10,  1995.  the 
Administrator  delegated  to  the  Regional 
Administrators  the  authority  to  evaluate 
and  approve  or  deny  petitions 
submitted  in  accordance  with  sections 
260.20  and  260.22,  by  generators  within 
their  Regions  (National  Delegation  of 
Authority  8-19).  in  States  not  yet 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program 
On  March  1 1 .  1996.  the  Regional 
Administrator  of  EPA.  Region  4. 
redelegated  delisting  authority-  to  the 
Director  of  the  Waste  Management 
Division  (Regional  Delegation  of 
Authority  8-19). 

B  How  Did  EPA  Evaluate  This  Petition^ 

This  petition  requests  a  delisting  for 
a  hazardous  waste  listed  as  F019.  In 
making  the  initial  delisting 


determination.  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in  Section 
261.11la)(2)and  (a)(3).  Based  on  this 
review  .  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  would  have 
proposed  to  deny  the  petition.]  EPA 
then  evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous 
See  section  260.22(a)  and  (d).  The  EPA 
considered  whether  the  waste  is  acutely 
toxic,  and  considered  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate.  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  t\-pes  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability 

1   What  Is  the  EPACML  Model  That 
EP.A  Used  in  the  Past  for  Determining 
Delisting  Levels' 

In  the  past.  EPA  used  the  EPA 
Composite  Model  for  Landfills 
(EPACML)  fate  and  transport  model. 
modified  for  delisting,  as  one  approach 
for  determining  the  delisting  levels  for 
petitioned  waste  See  56  FR  32993- 
33012.  luly  18.  1991,  for  details  on  the 
use  of  the  EPACML  model  to  determine 
the  concentrations  of  constituents  in  a 
waste  that  will  not  result  in 
groundwater  contamination  With  the 
EP.^CML  approach,  as  used  in  the  past, 
EPA  calculated  a  delisting  level  for  each 
hazardous  constituent  by  using  the 
maximum  estimated  waste  volume  to 
determine  a  Dilution  Attenuation  Factor 
(DAF)  from  a  table  of  waste  volumes 
and  DAFs  previously  calculated  by  the 
EPACML  model,  as  modified  for 
delisting.  See  56  FR  32993-33012,  July 
18.  1991   The  maximum  estimated 
waste  volume  is  the  maximum  number 
of  cubic  yards  of  petitioned  waste  to  be 
disposed  of  each  year  The  delisting 
level  for  each  constituent  was  equal  to 
the  DAF  multiplied  by  the  maximum 
contaminant  level  (MCL)  which  the  Safe 
Drinking  Water  Act  allows  for  that 
constituent  in  drinking  water  The 
delisting  level  is  a  concentration  in  the 
waste  leachate  that  will  not  cause  the 
MCL  to  be  exceeded  in  groundwater 
underneath  a  landfill  where  the  waste  is 
disposed  This  method  of  calculating 
delisting  levels  resulted  in  conser\ative 
levels  that  were  protective  of 
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groundwater,  because  the  model  did  not 
ds.sumo  that  the  landfill  had  the  controls 
required  of  Subtitle  D  landfills  A 
Subtitle  D  landfill  is  a  landfill  subject  to 
RCRA  Subtitle  D  nonhazardous  waste 
regulations,  and  to  State  and  local 
nonhazardous  waste  regulations. 

2.  What  Is  the  DRAS  That  Uses  the  New 
EPACMTP  Model  to  Calculate  Not  Only 
Delisting  Le%els.  But  Also  To  Evaluate 
the  Effects  of  the  Waste  on  Human 
Health  and  the  Environment? 

The  EPA  is  proposing  to  use  the 
Delisting  Risk  Assessment  Software 
(DRAS).-  developed  by  EPA,  Region  6. 
to  evaluate  this  delisting  petition  The 
DRAS  uses  a  new  model,  called  the  EPA 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP).  The  EPACMTP  improves 
on  the  EP.-\CML  model  in  several  ways. 
EPA  is  proposing  to  use  the  DR.A.S  to 
calculate  delisting  levels  and  to  evaluate 
the  impact  of  Nissan's  petitioned  waste 
on  human  health  and  the  environment. 
Delisting  levels  are  the  maximum 
allowable  concentrations  for  hazardous 
constituents  in  the  waste,  so  that 
disposal  in  a  landfill  will  not  harm 
human  health  and  the  environment  by 
contaminating  groundwater,  surface 
water,  or  air. 

Today s  proposal  provides 
background  information  on  the 
mechanics  of  the  DR-AS,  and  the  use  of 
the  DRAS  in  delisting  decision-making. 
Please  see  the  EPA,  Region  6.  flC/L-i 
Delisting  Technical  Support  Document 
(RDTSD)  ft)r  a  complete  discussion  of 
the  DR.AS  calculation  methods.  The 
RDTSD,  and  Federal  Registers.  65  PR 
756J7-75651.  December  4.  2000.  and  65 
PR  58015-58031.  September  27,  2000, 
are  the  sources  of  the  DR.-\S  information 
presented  in  today's  preamble,  and  are 


-  hnr  more  information  on  DRAS  and  EPACMTP. 
pl.Ms.'  sf*  55  FR  7bf>37-7f,bh\.  December  4,  2000 
iihI  h5  KR  58015-.SH031,  September  27.  2000.  The 
December  4   2000  Federal  Re^ster  discusses  the 
kev  enhancements  of  the  F.P.ACMTP  and  the  details 
arc  provided  m  the  background  documents  to  the 
pr<jposed  1995  Haziirdous  Waste  identification  Rule 
(HWIR)  160  FR  66344.  December  21.  1995)  The 
background  do<:uments  are  available  through  the 
RC:RA  HWIR  FR  prr.posal  docket  (60  FR  66344. 
Deceinbt>r  21    1995).  tIRL  addresses  for  Region  6 
delisting  guidance  and  software  are  the  following: 

1    Deli5ting<Tui3ahce  Manual  http:// 
wwv fpo  gov/earthlr6/6pd/rcrac/pd-o/ 
dlistpdfhtm 

2.  Delisting  Risk  Assessment  Software  (DRAS) 
http  //vt-ww.epa.gov/earthJrti/epd/rcra  c/ptlo! 
dras.hlm. 

3.  DRAS  Technical  Support  Document  (DTSD) 
tttip  //wvt-wepa  gpvieartblrS/bpd/rcra  c/pd-ol 
dtsd  htm 

4  DRAS  Users  Guide  http://www.epa.gov/ 
parth1r€/6pd/rcra  c/pdo/uguidp  pdf. 

Region  b  has  made  them  available  to  the  public, 
free  of  charge. 


included  in  the  RCRA  regulatory'  docket 
for  this  proposed  rule. 

The  DRAS  performs  a  risk  assessment 
for  petitioned  wastes  that  are  disposed 
of  in  the  two  waste  management  units 
of  concern;  surface  impoundments  for 
liquid  wastes  and  landfills  for  non- 
liquid  wastes.  Nissan's  petitioned  waste 
is  solid,  not  liquid,  and  will  be  disposed 
in  a  landfill:  therefore,  only  the 
application  of  DRAS  to  landfills  will  be 
discussed  in  this  preamble. 

DRAS  calculates  releases  from  solid- 
phase  wastes  in  a  landfill,  with  the 
following  assumptions:  (1)  The  wastes 
are  disposed  in  a  Subtitle  D  landfill  and 
covered  with  a  2-foot-thick  native  soil 
layer;  (2)  the  landfill  is  unlined  or 
effectively  unlined  due  to  a  liner  that 
will  eventually  completely  fail.  The  two 
parameters  used  to  characterize  landfills 
are  (1)  area  and  (2)  depth  (the  thickness 
of  the  waste  layer).  Data  to  characterize 
landfills  were  obtained  from  a 
nationwide  survey  of  industrial  Subtitle 
D  landfills. '  Parameters  and 
assumptions  used  to  estimate 
infiltration  of  leachate  from  a  landfill 
are  provided  in  the  EPACMTP 
Background  Document  and  User's 
Guide.  Office  of  Solid  Waste,  U.S.  EPA, 
Washington,  DC,  September  1996. 

DRAS  uses  the  EPACMTP  model  to 
simulate  the  fate  and  transport  of 
dissolved  contaminants  from  a  point  of 
release  at  the  base  of  a  landfill,  through 
the  unsaturated  zone  and  underlying 
groundwater,  to  a  receptor  well  at  an 
arbitrary  downstream  location  in  the 
aquifer  (the  rock  formation  in  which  the 
groundwater  is  located).  DRAS 
evaluates,  with  the  EPACMTP  model, 
the  groundwater  exposure 
concentrations  at  the  receptor  well  that 
result  from  the  chemical  release  and 
transport  from  the  landfill  [Application 
of  EPACMTP  to  Region  6  Delisting 
Program:  Development  of  Waste 
Volume-Specific  Dilution  Attenuation 
Factors.  U.S.  EPA.  August  1996).  For  the 
purpose  of  delisting  determinations, 
receptor  well  concentrations  for  both 
carcinogens  and  non-carcinogens  from 
finite-source  degraders  and  non- 
degraders  are  determined  with  this 
model.  Delisted  waste  is  a  finite  source, 
because  in  a  finite  period  of  time,  the 
waste's  constituents  will  leach  and 
move  out  of  the  landfill.  If  EPA  makes 
a  final  decision  to  delist  Nissan's  F019 
waste,  Nissan  must  meet  the  delisting 
levels  and  dispose  of  the  waste  in  a 
Subtitle  D  landfill,  because  EPA 
determined  the  delisting  levels  based  on 
a  landfill  model. 


J  Nationwide  Survev  of  Industrial  Subtitle  D 
Landfills.  Westat.  1987. 


3.  Why  Is  the  EPACMTP  an 
Improvement  Over  the  EPACML? 

The  EPACMTP  includes  three  major 
categories  of  improvements  over  the 
EPACML. 

The  improvements  include: 

1 — Incorporation  of  additional  fate 
and  transport  processes  (eg.. 
degradation  of  chemical  constituents; 
fate  and  transport  of  metals): 

2 — Use  of  enhanced  flow  and 
transport  equations  (e.g..  for  calculating 
transport  in  three  dimensions);  and 

3 — Revision  of  the  Monte  Carlo 
methodology  (e.g..  to  allow  use  of  site- 
specific,  waste-specific  data)  [EPACMTP 
Background  Document  and  User's 
Guide.  Office  of  SoHd  Waste,  U.S.  EPA, 
Washington.  DC.  September  1996). 

A  summary-  of  the  key  enhancements 
which  have  been  implemented  in  the 
EPACMTP  is  presented  here  and  the 
details  are  provided  in  the  background 
documents  to  the  proposed  1995 
Hazardous  Waste  Identification  Rule 
(HWIR)  (60  FR  66344,  December  21. 
1995).  The  background  documents  are 
available  through  the  RCRA  HWIR 
Federal  Register  proposal  docket  (60  FR 
66344,  December  21,  1995).  For  more 
information,  please  contact  |udv 
Sophianopoulos,  South  Enforcement 
and  Compliance  Section.  (Mail  Code 
4VVD-RCRA),  RCRA  Enforcement  and 
Compliance  Branch,  U.S.  Environmental 
Protection  Agency.  Region  4,  Sam  Nunn 
Atlanta  Federal  Center.  61  Forsyth 
Street,  SW.,  Atlanta.  Georgia  30303, 
(404)  562-8604.  or  call,  toll  ft^ee,  (800) 
241-1754,  and  leave  a  message,  with 
your  name  and  phone  number,  for  Ms. 
Sophianopoulos  to  return  your  call.  You 
may  also  contact  her  by  e-mail: 
sophianopoulos. iudy®e  pa. gov. 

The  EPACML  accounts  for:  One- 
dimensional  steady  and  uniform 
advective  flow;  contaminant  dispersion 
in  the  longitudinal,  lateral,  and  vertical 
directions;  and  sorption.  However, 
advances  in  groundwater  fate  and 
transport  have  been  made  in  recent 
years  and  EPA  proposes  and  requests 
public  comment  on  the  use  of  the 
EPACMTP,  which  is  a  more  advanced 
groundwater  fate  and  transport  model, 
for  this  RCRA  delisting. 

The  EPACML  was  limited  to 
conditions  of  uniform  groundwater 
flow.  It  could  not  handle  accurately  the 
conditions  of  significant  groundwater 
mounding  and  non-uniform 
groundwater  flow  due  to  a  high  rate  of 
infiltration  from  the  waste  disposal 
units.  These  conditions  increase  the 
transverse  horizontal,  as  well  as  the 
vertical,  spreading  of  a  contaminant 
plume. 

The  EPACMTP  model  overcomes  the 
deficiencies  of  the  EPACML  in  the 
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following  way:  The  subsurface  as 
modeled  with  the  EPACMTP  consists  of 
an  unsaturated  zone  beneath  a  landfill 
and  a  saturated  zone,  the  underlying 
water  table  aquifer.  Contaminants  move 
vertically  downward  through  the 
unsaturated  zone  to  the  water  table.  The 
EPACMTP  simulates  one-dimensional, 
vertically  downward  flow  and  transport 
of  contaminants  in  the  unsaturated 
zone,  as  well  as  two-dimensional  or 
three-dimensional  groundwater  flow 
and  contaminant  transport  in  the 
underlying  saturated  zone.  The 
EPACML  used  a  saturated  zone  module 
that  was  based  on  a  Gaussian 
distribution  of  the  concentration  of  a 
chemical  constituent  in  the  saturated 
zone.  The  module  also  used  an 
approximation  to  account  for  the  initial 
mixing  of  the  contaminant  entering  at 
the  water  table  (saturated  zone) 
underneath  the  waste  unit.  The  module 
accounting  for  initial  mixing  in  the 
EPACML  could  lead  to  unrealistic 
groundwater  concentrations  The 
enhanced  EPACMTP  model 
incorporates  a  direct  linkage  between 
the  unsaturated  zone  and  saturated  zone 
modules  which  overcomes  these 
limitations  of  the  EPACML.  The 
following  mechanisms  affecting 
contaminant  migration  are  accounted 
for  in  the  EPACMTP  model:  Transport 
by  advection  and  dispersion,  retardation 
resulting  from  reversible  linear  or 
nonlinear  equilibrium  sorption  on  the 
soil  and  aquifer  solid  phase,  and 
biochemical  degradation  processes.  The 
EPACML  did  not  account  for 
biochemical  degradation,  and  did  not 
account  for  sorption  as  accurately  as  the 
EPACMTP. 

The  EPACMTP  consists  of  four  major 
components: 

1 — .\  module  that  performs  one- 
dimensional  analytical  and  numerical 
solutions  for  water  flow  and  contaminant 
transport  in  the  unsaturated  zone  beneath  a 
waste  management  unit; 

2 — A  numerical  module  for  steady-slate 
groundwater  flow  subject  to  recharge  from 
the  unsaturated  zone: 

3 — A  module  of  analytical  and  numerical 
solutions  for  contaminant  transport  in  the 
saturated  zone:  and 

4 — A  Monte  Carlo  module  for  assessing  the 
effect  of  the  uncertainly  resulting  from 
variations  in  model  parameters  on  predicted 
receptor  well  concentrations. 

4.  Where  Can  Technical  Details  on  the 
EPACMTP  Be  Found? 

For  more  information  on  DRAS  and 
EPACMTP,  please  see  65  FR  75637- 
75651.  December  4,  2000:  65  FR  58015- 
58031,  September  27,  2000:  and  66  FR 
9781-9798,  February'  12.  2001.  The 
December  4,  2000  Federal  Register 


discusses  the  key  enhancements  of  the 
EPACMTP  and  the  details  are  provided 
in  the  background  documents  to  the 
proposed  1995  Hazardous  Waste 
Identification  Rule  (HWIR)  (60  FR 
66344,  December  21.  1995).  The 
background  documents  are  available 
through  the  RCR.^  HW'IR  FR  proposal 
docket  (60  FR  66344.  December  21 , 
1995).  A  summarv  of  DR-^S  is  presented 
in  66  FR  9781-9798.  February  12.  2001. 
Footnote  2  in  Preamble  Section  IB. 2 
above  lists  the  LUL  addresses  for  Region 
6  guidance  on  DRAS. 

5.  What  Methods  Is  EPA  Proposing  To 
Use  To  Determine  Delisting  Levels  for 
This  Petitioned  Waste? 

Nissan  submitted  to  the  EPA 
anadytical  data  from  its  Smyrna, 
Tennessee  plant.  Samples  of  wastewater 
treatment  sludge  were  collected  from 
roll-off  containers  over  a  one-month 
period,  in  accordance  with  a  sampling 
and  analysis  plan  approved  by  EPA  and 
the  Tennessee  Department  of 
Environment  and  Conservation.  A 
summary  of  analytical  data  is  presented 
in  Table  1  of  section  II  below,  with 
analytical  details  in  the  Table  footnotes 

After  reviewing  the  analytical  data 
and  information  on  processes  and  raw 
materials  that  Nissan  submitted  in  the 
delisting  petition.  EPA  developed  a  list 
of  constituents  of  concern  and 
calculated  delisting  levels  and  risks 
using  DR.\S  and  EPACIvfTP  DAFs  as 
described  above.  EPA  requests  public 
comment  on  this  proposed  method  of 
calculating  delisting  levels  and  risks  for 
Nissan's  petitioned  waste. 

EPA  also  requests  comment  on  three 
additional  methods  of  evaluating 
Nissan's  delisting  petition  and 
determining  delisting  levels:  (1)  Use  of 
the  Multiple  Extraction  Procedure 
(MEP),  SW-846  Method  1320'*.  to 
evaluate  the  long-term  resistance  of  the 
waste  to  leaching  in  a  landfill:  (2) 
setting  limits  on  total  concentrations  of 
constituents  in  the  waste  that  are  more 
conservative  than  results  obtained  by 
DRAS  for  total  concentrations:  and  (3) 
setting  delisting  levels  at  the  Land 
Disposal  Restrictions  (LDR)  Universal 
Treatment  Standards  (LTS)  levels  in  40 
CFR  268.48  The  UTS  levels  for  Nissan's 
constituents  of  concern  are  the 
following: 

Arsenic:  5.0  mg/1  TCLP;  Barium:  21  mg/1 
TCLP;  Cadmium:  0.11  mg/1  TCLP: 
Chromium:  0.60  mg/1  TCLP:  Cyanide  Total: 
590  mg/kg;  Cyanide  Amenable  30  mg/kg: 


Lead.  0.75  mg/1  TCLP;  .Nickel:  11  mg/1  TCLP; 
Silver:  0.14  mg/1  TCLP:  Vanadium:  1.6  mg/ 
1:  Zinc:  4.3  mg/1  TCLP.  Acetone:  160  mg/kg; 
Bis-2-ethylhexyl  phthalate:  28  mg/kg;  2- 
Butanone:  .36  kg/kg;  Isobutyl  alcohol:  170 
mg/kg,  4-Methyl  phenol:  5.6  mg/kg;  Di-n- 
octyl  phthalate:  28  mg/kg:  Phenol:  6.2  mg/kg; 
and  Xylenes:  30  mg/kg 

The  EPA  provides  notice  and  an 
opportunity  for  comment  before 
granting  or  denying  a  final  exclusion 
Thus,  a  final  decision  will  not  be  made 
until  all  timely  public  comments 
(including  those  at  public  hearings,  if 
any)  on  todays  proposal  are  addressed. 

II.  Disposition  of  Delisting  Petition 

A  Summary-  of  Delisting  Petition 
Submitted  by  .\issan  Sorth  America. 
Inc.,  Smyrna.  Tennessee  ISissanI 

Nissan  manufactures  light-duty 
vehicles  and  is  seeking  a  delisting  for 
the  sludge  that  will  be  generated  bv 
treating  wastewater  from  its 
manufacturing  operations,  when 
aluminum  will  be  used  to  replace  some 
of  the  steel  in  the  vehicle  bodies. 
Wastewater  treatment  sludge  does  not 
meet  a  hazardous  waste  listing 
definition  when  steel-only  vehicle 
bodies  are  manufactured  However,  the 
wastewater  treatment  sludge  generated 
at  manufacturing  plants  where 
aluminum  is  used  as  a  component  of 
vehicle  bodies,  meets  the  listing 
definition  of  F019  in  Section  261  3.^ 

Nissan  petitioned  EP.^.  Region  4.  on 
October  12.  2000.  to  exclude  this  F019 
waste,  on  an  upfront,  generator-specific 
basis,  from  the  list  of  hazardous  wastes 
in  40  CFR  part  261.  subpart  D 

The  hazardous  constituents  of 
concern  for  which  F019  was  listed  are 
hexavalent  chromium  and  cyanide 
(complexed).  Nissan  petitioned  the  EP.^ 
to  exclude  its  F019  waste  because 
Nissan  does  not  use  either  of  these 
constituents  in  the  manufacturing 
process.  Therefore.  Nissan  does  not 
believe  that  the  waste  meets  the  criteria 
of  the  listing. 

Nissan  claims  that  its  F019  waste  will 
not  be  hazardous  because  the 
constituents  of  concern  for  which  F019 
is  listed  will  be  present  only  at  low 
concentrations  and  will  not  leach  out  of 
the  waste  at  significant  concentrations. 
Nissan  also  believes  that  this  waste  will 
not  be  hazardous  for  any  other  reason 
(i.e.,  there  will  be  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous)  Review  of 
this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as 


'  ■SW-846'  means  EPA  Publication  SW-B46. 
"Test  Methods  for  Evaluating  .Solid  Waste, 
Physical/Chemical  Methods."  Methods  in  this 
publication  are  referred  to  in  today's  proposed  rule 
as  "SW-646.  "  followed  by  the  appropriate  method 
number. 


^  'Wastewater  treatment  sludges  from  the 
chemical  conversion  coating  of  aluminum  except 
from  zirconium  phosphating  in  aluminum  can 
washing  when  such  phosphating  is  an  exclusive 
conversion  coating  process." 
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the  additional  factors  required  by  the 

Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  See 
section  222  of  FiSVVA.  42  U.S.C.  6921(0. 
and  40  CFR  260.22(d)(2)-(4).  Todays 
proposal  t(j  grant  this  petition  for 
delisting  IS  the  result  of  the  EPA's 
evaluation  of  Nissans  petition. 

In  support  of  its  petition.  Nissan 
-.ubmitted:  (1)  Descriptions  of  its 
manufa(  turina  and  wastewat«>r 
treatment  processes,  the  generation 
point  of  the  petitioned  waste,  and  the 
manufd(, taring  steps  that  will  contrihu'i' 
tn  its  generation;  (2)  Material  Safet\ 
Data  .Sheets  (MSDSs)  for  materials  used 
to  manufacture  vehicles;  (3)  the 
minimum  and  ma.ximum  annual 
amounts  of  wastewater  treatment  sludge 
tvpically  generated,  and  an  estimate  of 
thf  ma.ximum  annual  amount  expected 
to  be  generated  in  the  future;  (41  results 
nf  anahsis  of  thf  currenth'  generated 
waste  at  the  .\is>an  plant  m  Snurna 
Tennessee  for  the  chemicals  in 
Appendix  IX  of  40  CFR  part  264:  17 
metals;  cvanide;  58  volatile  organic 
compounds  and  124  semi-volatile 
organic  compounds,  and.  in  addition  to 
the  .Appendix  !X  list,  hexavalent 


(  hrnmiiam  ;  (5)  results  of  analvsis  for 
those  chemicals  (i.e.,  Appendix  IX  list. 
hexavalent  chromium)  and  fluoride  in 
the  leachate  obtained  from  this  waste  bv 
means  of  the  Toxicity  Characteristic 
Leaching  Procedure  ((TCLP),  SVV-84h 
Method  1311);  (6)  results  of 
determinations  for  the  hazardous 
characteristics  of  ignitability, 
corrosivity.  and  reac  tivit\ .  in  this  waste: 
(7)  results  of  determinations  of 
hexavalent  chromium  and  percent 
solids:  and  (8)  results  of  a  dve  tracer 
study  and  source  inventorv'  of  Nissan's 
industrial  wastewater  system. 

The  Nissan  assembly  plant  in  Smyrna. 
Tennessee,  manufactures  light-duty 
vehicles.  Nissan's  Standard  Industrial 
Classification  (SIC)  code  is  3711.  The 
manufacturing  process  that  will  cause 
F019  to  be  generated  is  conversion 
coating,  when  applied  to  vehicles  that 
contain  aluminum.  Conversion  coating 
takes  place  in  three  of  Nissan's  four 
paint  plants  and  treats  the  metal  surface 
of  each  vehicle  bodv  before  painting  to 
provide  resistance  to  corrosion  and  to 
prepare  the  metal  surface  for  optimum 
paint  adhesion.  Wastewater  from  all 
plant  operations  is  treated  at  Nissan  s 


industrial  wastewater  pretreatment 
plant.  The  wastewater  is  monitored  for 
compliance  with  Nissan's  Significant 
Industrial  User's  permit  before 
discharging  to  the  Town  of  Smyrna 
publicly  owned  treatment  works. 
Treatment  results  in  the  formation  of 
insoluble  metal  hydroxides.  Wastewater 
treatment  sludge  is  generated  when 
these  metal  hydroxides  are  dewatered  in 
a  filter  press.  The  sludge  that  exits  from 
the  filter  press  will  be  classified  as  FOlfl 
when  the  vehicle  bodies  contain 
aluminum,  and  the  exit  from  the  filter 
press  will  be  the  point  of  generation  of 
F019, 

Nissan  currently  generates  from  1.000 
to  1,500  tons  of  wastewater  treatment 
sludge  per  year  at  its  Smyrna.  Tennessee 
assembly  plant,  and  estimated  a  future 
maximum  annual  generation  rate  of 
2.000  tons. 

Table  1  below  summarizes  the 
hazardous  constituents  and  their 
concentrations  in  Nissan's  wastewater 
treatment  sludge  generated  from  the 
manufacture  of  steel-only  vehicle  bodies 
at  the  Smyrna.  Tennessee  plant. 


Table  1.—  Nissan  North  America,  Inc.,  Smyrna,  Tennessee:  Wastewater  Treatment  Sludge  Profile 


Paramelers  ' 


NS-Ola 
NS-02a2 


NS-03a 


NS-04a 


NS-05a 


Max. 


Mean 


SD 


C.V.3 


Itetals 


rcLP 


Arsenic 
Arsenic 
Bar'ur^  

Banum— TCLP 
Cadmium       

Cadmium  -TClP 


T 


42 

30 

0  050U 

0050U 

6.200 

6.600 

0.14 

015 

061U 

060U 

0010U 

0  010U 

Chromium—Total  '  100 

120 

Chromium  — Totai  TCLP 


Hexavalent  Chromium 

Hexava'ent  Chromium— TCLP 

Cotjaii    

Cobait-TCLP       

Cooper  

Copper— TCLP     

Lead      

Lead— TCLP  

NiCKCl   


0.050U 

0.050U 

0  80UN* 

6  7N- 

0,25U 

0  25U 

22 

24 

019 

0.16 

820* 

870* 

0  050U 

210 

230 

0.050U 

0.050U 

3.000 

I  3.100 
NicKei-  TCLP       '  32 

I  33 


'  3  2U 

0  050U 

3,400 

0.14 

081 

0.010U 

130 
j  0.050U 
'  2  6U 

0  050U 
21 
0.13 

1  600 

0.050U 
390 

0  050U 

4.200 

46 


I  4  3 
0  050U 
2.100 
0.11 

I  0.71U 

I 

OOIOU 

160 

0050U 

2.9UN 
'  0  050U 
i  8.7 

0.062 

750 

0050U 
320 

0  050U 

4,100 

41 


4.3 

0  050U 
3.400 
0.13 
0.81  U 

OOIOU 
150 

0,050U 
3.2U 
0  050U 
16 

0  080 

820 

0  050U 
320 

0050U 

4  100 

31 


4.3 

0050U 
6.600 

0  15 
0  81 
OOIOU 
160 

0  050U 
67 
0  25U 
24 

0  19 

1  600 

0  05U 

390 

0  050U 
4.200 

46 


3.8 

NA 

4340 

0  134 

0  708 

NA 

132 

NA 

3  24 

NA 

183 

0  12 

972 

NA 
294 

NA 

3.700 

36.6 


0.64 

NA 

1959 

0  0152 

0  103 

NA 

23  9 

NA 

2  15 

NA 

6  14 

0  053 

354 

NA 

73  7 

NA 

595  8 

6.58 


17 

NA 
45  1 
11  3 
145 

NA 
18  1 

NA 
663 

NA 

33  5 

43  0 

36  4 

NA 
25  1 

NA 

16  1 

18.0 
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Table  1.—  Nissan  North  America.  Inc.,  Smyrna.  Tennessee:  Wastewater  Treatment  Sludge  Propile- 

Continued 


Parameters  ^ 


NS-Qia 
NS-02a; 


NS-03a 


NS-04a 


NS^5a 


M£ 


Mea'' 


C  V.3 


Silver  

Silver— TCLP  

Tin  

Tin— TCLP     

Vanadium  

Vanadium— TCLP  

Znc  

emc— TCLP 

Total  Cyanide 

Total  Cyanide— TCLP 
•Fluonde— TCLP    


061U 

0  60U 

OOIOU 

OOIOU 

700 

710 

0.1  OU 

001U 

190 

190 

0  050U 

0.050U 

15.000 

17,000 

17 

16 


068 
OOIOU 
590 
0.10U 

52 

0  050U 

15,000 

17 


071U 

OOIOU 

60G 

0.10U 

18 

0  050U 

20,000 

16 


081U 

OOIOU 

810 

0.10U 

48 

0  050U 

17,000 

7.2 


0.81  U 

OOIOU 

810 

0.10U 

190 

0.050U 

20,000 

17 


0.682 
NA 
682 

NA 
99.6 

NA 

16,800 

14.6 


0  0853 
NA 

904 
NA 

B5  6 

NA 

2  049 


125 
NA 

132 
NA 

83  9 

NA 

12.2 


4.19       28.6 


Inorganic  Non-Metals 


32 

31 

0  0095 
0  0073 
0.23 
0.22 


29 

0  00501 
2.1 


1  4 

c  -oosou 


1.7 


1.0 

0  0050U 
1.8 


3.2 

C0095 
2.1 


2  32 

0.00636 

1.21 


^  04  '     44.7 

0  00202       31 .7 
0  911        75  3 


Hazardous  Waste  Characteristics 

Corrosivity-  Measured  pH  [Regulatory  limrt: 

'  8  2 

9.1 

9.0 

9.2 

9.2  Min- 

8.7 

056 

64 

<2  0or  >12  5] 

80 

imum: 

80 

ignitability  Measured  Flash  Point   "F  [Regu- 

>212 

>212 

>212 

>2*2 

>2i2 

>212 

0 

0 

latory  hmit  <140'-'F] 

>212 

Reactive   Sulfkle    Measured  hydrogen   sul- 

260 

66U 

280U 

320 

320 

227 

984 

43.3 

fide   released     mg/Vg   [Intenm    Guidance 

210 

Level   500  mg/kg] 

Reactive  Cyanide  Measured  hydrogen  cya- 

061U 

066U 

C,71U 

081U 

081U 

NA 

NA 

NA 

nide   released,   rrtg/kg   [Intenm   Guidance 

0  60U 

Level  250  m^g] 

Other  Properties 

• 

Percent  Sdids      

41 
42 

38 

35 

31 

42 

37.4 

I 
4  51  '     12  0 

Parameters ' 

!!l:S2b     ^^^     ^s^^ 

NS-05b 

Max         1      Mean             SO 

1 

CV    3 

Acetone  

Acetone— TCLP  

2-Butanone   , 

2-Butanone— TCLP      

Isobutyl  alcohol  , 

Isobutyl  alcotiol— TCLP 

Xylenes  (all  isomers)    

Xylenes  (all  isomers) — TCLP 


0  570 
0530 
0  120D 
0  150J 
0  230J 
0  020U 
0  020U 
0  024U 
0  024U 
0  020UD 
0  020UD 
0320 
0  440 
0  0020U 
0  0020U 


Volatile  Organic  Compounds 

0130J  0016U 


4  500 

0  160D 

1  000 

0020U 

74 

0  020UD 

2  700 

0  033D 


0  093JD 
0  028U 

0  020U 

0.73 

0  830D 
0  270 
0  007JD 


0  240BD 
0  029U 

0  020U 

0  029U. 

0  020UD 

0  0029U 

0011JD 


i  500 

0  240BD 

1  000 

0  020U 
7  4 
0  830 

2  700 
0  033 


1.15 

0  137 
0.287 

NA 

1.64 

0  182 

0.746 

0.0110 


1.89 

0  0663 
0  407 

NA 

3.24 

0  362 

1  10 

0  0129 


164 

48  4 
142 

NA 
198 
199 
148 
117 


_L 


Semi-votatite  Organic  Compounds 
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Parameters ' 


NS-Ola 
NS-02a2 


NS-03a 


NS-04a 


NS-05a 


Max 


Mean 


SD 


C.V.3 


Bis(2-ethylhexyl)  phthalate 


Bis(2-ethythexyl)  phthalate— TCLP 


Di-n-octyl  phthalate 


Di-n-octyl  phthalate— TCLP 
4-Methylphenoi    


4-Methylphenoi— TCLP 


Phenol 


Pherrat— TCLP 


520JD 
430JD 
0.004U 
0  004U 
390D 
320D 
0  004U 
0  004U 
17.0JD 
5  1JD 
0  100D 
0.096D 
100JD 
3  40JD 
0036D 
0  038D 


45.0J 
0020U 

110 

0020U 

42U 

0040U 

2  10U 

0028JD 


92.0J 
0020U 
150 

0  020U 
5.1U 
0040U 
260U 
0.01 5JD 


22.0U 

0.020U 

22.0JD 

0.020U 

3.4U 

0.040U 

1.70U 

0.010U 


520 

0.020U 

390 

0020U 

17.0 

0.100 

10.0 

0038 


222 

NA 

198 

NA 

6.96 

0.0632 

396 

0.0254 


235 

NA 

152 

NA 

5  66 

0  0318 

3  44 

00125  I 


106 
NA 
76.8 
NA 
81.3 
503 
868 
49  1 


'  Parameters  are  the  chemicals  or  properties  analyzed 

2  The  first  set  of  results  for  each  chemical  shows  the  concentrations  determined  by  total  analysis  of  the  samples  in  milligrams  of  chemical  per 
kilogram  of  waste  (mg/'kg)  The  second  set  of  results  for  each  chemical  shows  the  concentrations  determined  by  analysis  of  the  TCLP  extracts  of 
the  samples  m  milligrams  of  chemical  per  liter  of  TCLP  extract  of  the  waste  img/L)  The  TCLP  results  are  in  the  row  where  the  name  of  the 
chemical  is  followed  by  —TCLP  B  =  Compound  detected  m  blank.  D  =  Sample  had  to  be  diluted:  E  =  Parameter  concentration  estimated  due 
to  matnx  mterlerence  J  =  Estimated  result  the  actual  result  is  likely  to  be  greater  than  zero  but  less  than  the  estimated  value;  N  =  Predigested 
spike  recovery  not  within  control  limits.  NA  =  Not  applicable  U  =  Not  delected  above  the  method  detection  limit,  which  is  the  value  preceding  the 
U.  *  =  Duplicate  analysis  was  not  within  control  limits  The  metals  antimony,  beryllium,  mercury,  selenium,  and  thallium  were  not  detected  by 
total  analysis  of  samples  and  are  not  included  in  the  table  in  order  to  save  space  Xylene  (including  all  its  isomers),  2-butanone  (methyl  ettiyl  ke- 
tone or  MEK),  isobutyl  alcohol,  and  acetone  were  the  only  volatile  organic  compounds  (VOCs)  found  at  a  level  equal  to  or  greater  than  1  part  per 
million  by  total  analysis  of  the  waste  and  are  the  only  VOCs  included  in  the  table  For  the  same  reason,  bis(2-ethylhexyl)  phthalate,  di-n-octyl 
phthalate  4-mefhylphenol  (p-cresoi)^  and  phenol  are  the  only  semi-volatile  organic  compounds  included  in  the  table  Columns  2  through  4  in  the 
table  heading  contain  sample  identification  numbers  NS"  stands  for  Nissan  samples,  numbers  01  through  05  are  sequential  numbers  linking 
samples  to  the  roll-offs  from  which  they  were  collected  Numbers  01  and  02  were  from  the  first  roll-off  sampled  (see  Note  4  below),  and  Numbers 
03  through  05  were  from  roll-otfs  two  through  four  respectively  The  letter  a  denotes  a  composite  sample  and  the  letter  "b"  denotes  a  grab 
sample  As  descnbed  in  the  petition  tour  randomly  selected  roll-offs  were  sampled  over  the  time  penod.  by  collecting  one  composite  sample  per 
roil-off  Each  composite  sample  was  a  mixture  of  twelve  vertical  core  samples  Each  vertical  core  sample  was  approximately  six  to  ten  inches  in 
depth  and  one  inch  m  diameter  three  vertical  core  samples  were  collected  at  each  of  four  randomly  selected  locations  per  roll-off  Grab  samples 
of  each  roll-ofi  were  collected  for  VOC  analysis  (see  Note  4  below) 

'  The  last  four  columns  contain  a  statistical  analysis  of  the  analytical  results  Max  =  maximum  concentration  found:  Mean  =  mean  or  average 
concentration  found  =  sum  of  concentrations  divided  by  the  number  of  samples,  S  D  =  standard  deviation  =  the  square  root  of  [(sum  of  squares 
of  the  differences  between  each  measured  concentration  and  the  meanjdivided  by  (the  number  of  samples  minus  1)];  C  V  =  coefficient  of  van- 
ation  expressed  as  a  percent  =  100  times  the  standard  deviation  divided  by  the  mean  concentration  Statistical  analyses  were  performed  only  if 
the  parameter  was  detected  in  more  than  one  sample  If  a  chemical  was  not  detected  in  any  of  the  samples,  NA  (not  applicable)  was  written  in 
the  last  three  columns  Detection  limits  reported  by  the  laboratory  were  used  in  the  statistical  calculations  when  chemk:als  were  not  detected  (U) 
in  some  of  the  samples  This  is  a  conservative  assumption,  which  is  likely  to  result  in  overestimation  of  the  mean  concentration 

■•  One  of  the  lour  composite  samples  was  collected  from  a  roll-off  that  was  representative  of  plant  maintenance  activities  and  split  into  two  sam- 
ples for  analysis  Sample  Number  NS-Ola  and  its  field  duplicate  NS-02a  NS-Olb  was  a  grab  sample  from  this  roll-off,  for  VOC  analysis,  and 
NS-02b  was  a  field  duplicate  of  this  sample  Composite  samples  NS-03a  NS-04a  and  NS-G5a  were  collected  from  three  roll-offs  that  were 
representative  of  routine  plant  operations  Grab  samples  NS-03b  NS-04b  and  NS-05b  were  collected  from  these  three  roll-offs  for  VOC 
analysis. 


EPA  concluded  after  reviewing 
Nissan's  wa.ste  mandgompnt  and  waste 
history  information  that  no  other 
hazardous  constituents,  other  than  those 
tpstfid  for.  ari»  likf^lv  to  be  present  in 
.Nissan's  petitioned  waste  In  addition, 
on  the  basis  of  test  results  and  other 
information  provided  hv  Nissan, 
pursuant  to  section  2fi0  22.  EPA 
con(  lucied  that  the  petitioned  waste  will 
not  exhibit  any  of  the  characteristics  of 
ignitability.  corrosivitv.  or  reactivity. 
See  Sections  261.21.  261.22,  and  261,23, 
respectivelv. 

Ourinv;  its  e\aluation  of  Nissan's 
petition.  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
cm  media  other  than  groundwater.  With 
regard  to  airborne  dispersal  of  waste, 
EPA  evaluated  the  potential  hazards 
resulting  from  airborne  exposure  to 
waste  contaminants  from  the  petitioned 
waste  using  an  air  dispersion  model  for 
releases  from  a  landfill.  The  results  of 


this  evaluation  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  from  airborne  exposure 
to  constituents  from  Nissan's  petitioned 
waste.  (A  description  of  EPA's 
assessment  of  the  potential  impact  of 
airboma  dispersal  of  Nissan's  petitioned 
waste  is  presented  in  the  RCRA  public 
docket  for  today's  proposed  rule.) 

EPA  exaiuated  tne  potential  impact  of 
the  petitioned  waste  on  surface  water 
resulting  from  storm  water  runoff  from 
a  landfill  containing  the  petitioned 
waste,  lUid  found  that  the  waste  would 
not  present  a  threat  to  human  health  or 
the  environment.  (See  the  docket  for 
today's  proposed  rule  for  a  description 
of  this  analysis).  In  addition.  EPA 
believes  that  containment  structures  at 
municipal  solid  waste  landfills  can 
effectively  control  runoff,  as  Subtitle  D 
regulations  {see  56  FR  50978,  October  9. 
1991)  prohibit  pollutant  discharges  into 
surface  waters.  While  some 


contamination  of  surface  water  is 
possible  through  runoff  from  a  waste 
disposal  area,  EPA  believes  that  the 
dissolved  concentrations  of  hazardous 
constituents  in  the  runoff  are  likely  to 
be  lower  than  the  TCLP  results  reported 
in  tt)day's  proposed  rule,  because  of  the 
aggressive  acidic  medium  used  for 
extraction  in  the  TCLP  EPA  also 
believes  that,  in  general,  leachate 
derived  from  the  waste  will  not  directly 
enter  a  surface  water  body  without  first 
traveling  through  the  saturated 
subsurface  where  dilution  of  hazardous 
constituents  may  occur  Transported 
contaminants  would  be  further  diluted 
in  the  receiving  water  body  Subtitle  D 
controls  would  minimize  significant 
releases  to  surface  water  from  erosion  of 
undissolved  particulates  in  runoff. 
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B   What  Delistins.  Levels  Did  EPA 
Obtain  With  DRAS  and  EPACMTP? 

In  order  to  account  for  possible 
variability  in  the  generation  rate.  EPA 
calculated  delisting  levels  using 
Nissan's  estimated  maximum  generation 
rate  of  2.000  tons  of  wastewater 
treatment  sludge  per  year.  EPA 
converted  the  2.000  tons  to  a  waste 
volume  of  2.400  cubic  yards,  bv  using 
the  density  of  water  for  the  density  of 
the  sludge.  While  the  sludge  is  certainh' 
more  dense  than  water,  using  the  lower 
density  results  in  a  higher  value  for  the 
waste  volume,  and  a  lower,  more 
conser\'ative.  Dilution  Attenuation 
Factor  iDAF) 

Delisting  levels  and  risk  levels 
calculated  by  DR.^S,  using  the 
EPACMTP  model,  are  presented  in 
Table  2  below.  DRAS  found  that  the 
major  pathway  for  human  exposxire  to 
this  waste  is  groundwater  ingestion,  and 
the  majority  of  the  delisting  and  risk 
levels  for  the  TCLP  leachate  of  the  waste 
were  calculated  based  on  that  pathway, 
EPA  requests  public  comment  on  using 
DRAS-calcuiated  values  based  on  MCLs. 


when  these  would  result  in  more 
conser\ative  delisting  levels.  The  input 
values  required  by  DR.\S  were  the 
chemical  constituents  in  Nissan's 
petitioned  waste;  their  ma.ximum 
reported  concentrations  in  the  TCLP 
extract  of  the  waste  and  in  the 
unextracted  w aste  [See  Table  1 ,      ^ 
Preamble  Section  HA.);  the  maximum 
annual  volume  to  be  disposed  (2.400 
cubic  yards)  in  a  landfill:  the  desired 
risk  level,  which  was  chosen  to  be  no 
worse  than  10    '  for  carcinogens:  and  a 
hazard  quotient  of  no  greater  than  1  for 
non-carcinogens  The  carcinogenic 
constituents  detected  in  the  waste  are 
cadmium,  hexavalent  chromium,  and 
bis(2-ethylhexyl)  phthalate.  Cadmium 
also  has  non-carcinogenic  toxic  effects 
Allowable  total  concentrations  in  the 
waste,  as  calculated  by  DR.\S  for  the 
waste,  itself,  not  the  TCLP  leachate. 
were  all  at  least  1 ,000  times  greater  than 
the  actual  maximum  total 
concentrations  found  in  the  waste,  and 
are  not  included  in  Table  2,  since  manv 
amount  to  metal  or  cyanide 
concentrations  of  several  per  cent. 


However,  in  addition  to  limits  on  the 
concentrations  of  constituents  in  the 
TCLP  leachate  of  the  petitioned  waste. 
EPA  does  propose  to  set  the  following 
limits  on  total  concentrations,  in  units 
of  milligrams  of  constituent  per 
kilogram  of  unextracted  waste  (mg/kg): 
Barium  20,000;  Cadmium:  500; 
Chromium:  1,000;  Cyanide  (Total,  not 
.^menable)   200:  Lead   2,000;  and 
Nickel:  20.000,  EPA  asks  for  public 
comment  on  these  limits  which  were 
chosen  to  be  both  protective  of  human 
health  and  the  environment  and  to  be 
realistic,  attainable  values  for 
wastewater  treatment  sludges  that 
contain  metals  and  cyanide.  The 
maximum  reported  total  concentrations 
for  Nissan's  petitioned  waste  were  all 
well  below  these  limits  The  limit  for 
cyanide  was  chosen  so  that  the  waste 
could  not  exhibit  the  reactivity 
characteristic  for  cyanide  by  exceeding 
the  interim  guidance  for  reactive 
cyanide  of  250  mg  kg  of  releasable 
hydrogen  cyanide  ;S\V-846,  Chapter 
Seven.  Section  7.3.3.) 


Table  2.— Delisting  and  Risk  Levels  Calculated  by  DRAS  With  EPACMTP  Model  for  Nissan's  Petitioned 

Waste 


Constituent 


Delisting  Level  (mal  TCLP)/ 

Delisting  level  m  TCLP  Based 

on  MCL 


DRAS-Calculated 

Risk  for  Maximum 

Concentration  of 

Carcinogen  m 

Waste 


DRAS-Calcuiated  Hazard 
Quotient  for  Maximum  Con- 
centration of  Non-Carcinogen  in 
Waste 


Inorganic  Constftuents 


2.63  X  10-3/2.70 

206V15r  

1  58-'0  422    


Arsenic  

Banum  

Cadmium  

Chromium  I  6  10  «  10*'  1  08  »  lO^*  

Hexavalent  Chromium  '  Not  Calculable   Risk  Based  on 

Inhalation  of  Particles  in  Air. 
Copper  I  2  96  •  10*2  56  ■  lO'T  


54  ... 

78.2 

84.4 


43.6 


Cyanide 
Lead 


Nickel 
Zinc   .. 


38.0/10.1 
211*   


79.4 
789  . 


1.97x10* 

50.6  

1.41  X  10* 


106 
70  .. 


9.5  X  10-« 


5.78  > 
1  OR  > 

<^0- 
^.^0* 
no- 

15  

9.11  ) 

14 

8.98  X  10*. 
0.00316 
1.23  X  10-^ 


3.23x10-5 

2  50  *  10    ' 

Not  Calculable  No  Reference 

Dose  for  leaa 
0.579 
0.0216 


Organic  Constituents 


201  

0.0787/0.321 
10  


Acetone  

Bis(2-ethylhexyl)phthalate  .... 

4-Methylphenol  

Di-n-octyl  phthalate 

Isobutyl  alcohol  

Phenol   <  1,200 

Xylenes  1  2,810/534 

Total  Hazard  Quotient  for  All  

Waste  Constituents 

Total  Carcinogenic  Risk  for  tfie    j  

Waste  (due  to  Arsenic,  Cad- 
mium, Hexavalent  Chromium, 
and  Bis(2-ethylhexyl)  phthal- 
ate) 


534 
53.4 
53.4 

0  0984  I  75.9 

602   53.4 

53.4 
53.4 


1.64  xlO-'^ 


9.66x10-0 


0.00125. 

00119 
0  102 
0.00145 
3.47  X  10 
2.23  X  10 
0.726. 


•These  levels  are  all  greater  than  the  Toxicity  Characienstic  (TCl  regulatory  level  in  40  CFR  261  24  A  waste  cannot  be  delisted  if  it  exhibits  a 
hazardous  charactenstic,  therefore  \t\e  delisting  level  tor  each  of  these  constituents  could  not  be  greater  than  the  TC  level  of  100  for  Banum  i  0 
for  Cadmium:  5  0  for  Chromium  and  5  0  for  Lead 

▼  The  Safe  Dnnking  Wafer  Ad  standard  for  copper  is  a  recommended  secondary  standard  rather  than  an  enforceable  MCL 
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EPA  proposes  to  use  the  delisting 
levels  in  the  TCLP  leachate  calculated 
by  the  DR.^S.  using  the  EPACMTP 
(Table  2).  in  combination  with  the  limits 
on  total  concentrations  proposed  in  the 
paragraph  preceding  Table  2.  These 
proposed  delisting  levels  are 
summarized  in  Table  3,  below.  EPA  is 
proposing  to  base  the  delisting  levels  for 
chromium  on  analysis  for  total 
chromium,  not  hexavalent  chromium, 
for  the  following  reasons:  (1)  Hexavalent 
chromium  was  undetected  in  the  TCLP 
leachate  of  the  petitioned  waste;  (2)  the 
maximum  reported  concentration  of 


total  chromium  in  the  unextracted  waste 
was  only  160  mg/kg;  and  (3)  the 
maximum  reported  concentration  of 
hexavalent  chromium  in  the 
unextracted  waste  was  only  6.7  mg/kg. 
EPA  is  not  proposing  delisting  levels  for 
cobalt,  copper,  silver,  tin,  vanadium, 
zinc,  acetone,  isobutyl  alcohol,  phenol, 
and  xylenes,  because  the  DRAS- 
calculated  TCLP  levels  for  these 
constituents  are  at  least  two  orders  of 
magnitude  greater  than  the  maximum 
reported  concentrations  in  the  TCLP 
leachate  of  the  petitioned  waste.  EPA  is 
not  proposing  delisting  levels  for 


arsenic  for  the  following  reasons:  (1) 
TCLP  leachate  concentration  was  non- 
detect:  (2)  total  concentration  in  the 
unextracted  waste  was  below  the 
background  soil  concentration  for  most 
of  Tennessee,  below  the  national 
average  background,  and  three  orders  of 
magnitude  below  the  DRAS  allowable 
total  concentration;  and  (3)  DRAS  found 
no  ecological  risk  at  the  maximum 
reported  concentrations  and  a  human 
cancer  risk  within  the  range  of  10    •»  to 
10    '^  assuming  a  TCLP  concentration 
equal  to  one-half  the  reporting  limit  of 
the  analytical  laboratory. 


Table  3.— Summary  of  Delisting  Levels  for  Nissan's  Petitioned  Waste 


Constituent 

DRAS-Cal- 

culated 

Delisting  Level 

(mg/l  TCLP) 

Proposed  Total 

Concentrations 

(mg/kg  in  unextracted  waste) 

Inorganic  Constituents 

Banum 

•1000 
0422 
•5.0 
10.1 
•50 
79.4 

20  000 

Cadmium 

500 

Chromium  

1  000 

Cyanide 

200  (Total,  not  Amenable) 
2  000 

Lead  

NtcKel  

20  000 

Organic  Constituents 

BJs(2-ethylhexyt)  phttialate  

0.0787 

00984 

10 

Di-n-octyi  phthaiate   

4-Methylphenol 

■  DRAS-calculated  delisting  level  was  higtier  than  the  TC  level;  therefore,  the  delisting  level  was  set  at  the  TC  level 


C  Should  the  Multiple  Extraction 
Procedure  (MEPI  Be  Used  To  Evaluate 
This  Delisting  Petition'' 

EPA  developed  the  MEP  test  (SW-846 
Method  1320)  to  help  predict  the  long- 
term  resistance  to  leaching  of  stabilized 
wastes,  which  are  wastes  that  have  been 
treated  to  reduce  the  leachability  of 
hazardous  constituents.  The  MEP 
consists  of  a  TCLP  extraction  of  a 
sample  followed  by  nine  sequential 
extractions  of  the  same  sample,  using  a 
synthetic  acid  rain  extraction  fluid 
(prepared  by  adding  a  60/40  weight 
mixture  of  sulfuric  acid  and  nitric  acid 
to  distilled  deionized  water  until  the  pH 
is  3,0  ±  0.2)  The  sample  which  is 
subjected  to  the  nine  sequential 
extractions  consists  of  the  solid  phase 
remaining  after,  and  separated  from,  the 
initial  TCLP  extract.  EPA  designed  the 
MEP  to  simulate  multiple  washings  of 
percolating  rainfall  in  the  field,  and 
estimates  that  these  extractions  simulate 
approximately  1.000  years  of  rainfall.  {See 
47  FR  52687.  Nov.  22'.  1982.) 

MEP  data  can  be  used  to  indicate 
whether  a  petitioned  waste  would  be 
expected  to  leach  hazardous 


constituents  over  the  life  of  a  landfill.^ 
The  average  life  of  a  landfill  is 
approximately  20  years.  [See  56  FR 
32993.  luly  18,  1991;  and  56  FR  67197, 
Dec.  30.  1991.) 

EPA  requests  public  comment  on 
whether  the  MEP  should  be  used  in  the 
evaluation  of  Nissan's  petitioned  waste. 

D.  Conclusion 

After  reviewing  Nissan's  processes, 
the  EPA  concludes  that  (1)  no  hazardous 
constituents  of  concern  are  likely  to  be 
present  in  Nissan's  waste  at  levels  that 
would  harm  human  health  and  the 
environment;  and  (2)  the  petitioned 
waste  does  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21.  261.22,  and  261.23,  respectively. 

EPA  believes  that  Nissan's  petitioned 
waste  will  not  harm  human  health  and 
the  environment  when  disposed  in  a 
nnnhazardous  waste  landfill  if  the 


^This  estimate  would  be  based  on  the  following 
type  of  calculation  for  a  100-gram  sample,  using 
nickel  as  an  example:  %  nickel  leached  out  over  a 
long  period  of  time  =  100  x  (total  number  of 
milligrams  of  nickel  in  all  the  sample  MEP  e.xtracts) 
•>■  the  number  of  milligrams  of  nickel  originally 
present  in  the  100-gram  sample. 


delisting  levels  for  land  disposal  as 
proposed  in  Preamble  section  II. B.  are 
met, 

EPA  proposes  to  exclude  Nissan's 
petitioned  waste  from  being  listed  as 
F019,  based  on  descriptions  of  waste 
management  and  waste  history, 
evaluation  of  the  results  of  waste  sample 
analysis,  and  on  the  requirement  that 
Nissan's  petitioned  waste  must  meet 
proposed  delisting  levels  before 
disposal.  Thus,  EPA's  proposed 
decision  is  based  on  verification  testing 
conditions.  If  the  proposed  rule 
becomes  effective,  the  exclusion  will  be 
valid  only  if  the  petitioner  demonstrates 
that  the  petitioned  waste  meets  the 
verification  testing  conditions  and 
delisting  levels  in  the  amended  Table  1 
of  Appendix  IX  of  40  CFR  part  261 .  If 
the  proposed  rule  becomes  final  and 
EPA  approves  that  demonstration,  the 
petitioned  waste  would  not  be  subject  to 
regulation  under  40  CFR  parts  262 
through  268  and  the  permitting 
standards  of  40  CFR  part  270.  Although 
management  of  the  waste  covered  by 
this  petition  would,  upon  final 
promulgation,  be  relieved  from  Subtitle 
C  jurisdiction,  the  waste  would  remain 
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a  solid  waste  under  RCRA.  As  such,  the 
waste  must  be  handled  in  accordance 
with  all  applicable  Federal.  State,  and 
local  solid  waste  management 
regulations.  Pursuant  to  RCRA  section 
3007.  EPA  may  also  sample  and  analyze 
the  waste  to  determine  if  delisting 
conditions  are  met. 

III.  Limited  Efifect  of  Federal  Exclusion 

Will  This  Rule  Apply  in  All  States? 

This  proposed  rule,  if  promulgated, 
would  be  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RC]RA  regulatory- 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federallv  issued 
exclusion  from  taking  effect  in  the 
States.  Because  a  petitioner's  waste  may 
be  regulated  under  a  dual  system  (i.e., 
both  Federal  and  State  programs), 
petitioners  are  urged  to  contact  State 
regulatory  authorities  to  determine  the 
current  status  of  their  wastes  under  the 
State  laws.  Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  proposed 
exclusion,  if  promulgated,  would  not 
apply  in  those  authorized  States  if  the 
petitioned  waste  will  be  transported  to 
any  State  with  delisting  authorization. 
Nissan  must  obtain  delisting 
authorization  from  that  State  before  the 
waste  may  be  managed  as  nonhazardous 
in  that  State. 

IV.  Efifective  Date 

This  rule,  if  made  final,  will  become 
effective  immediately  upon  final 
publication.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for  the 
petitioner.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
publication  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010, 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon  final 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  final  publication, 
under  the  Administrative  Procedure 
Act,  pursuant  to  5  U.S.C.  553(d). 


V.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-51 1.  44  U.SC.  3501  ef 
seq.)  and  have  been  assigned  OMB 
Control  Number  2050-0053. 

VI.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (  "NTTAA").  Public  Law 
104-113.  section  12(d)  (15  U.SC.  272 
note)  directs  EPA  to  use  voluntar\- 
consensus  standards  in  its  regulatorv 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical  Voluntar\ 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications. 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agencv  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  involves 
environmental  monitoring  or 
measurement.  Consistent  with  the 
Agency's  Performance  Based 
Measurement  System  ("PBMS  ").  EPA 
proposes  not  to  require  the  use  of 
specific,  prescribed  analytical  methods, 
except  when  required  by  regulation  in 
40  CFR  parts  260  through  270.  Rather 
the  Agency  plans  to  allow  the  use  of  anv 
method  that  meets  the  prescribed 
performance  criteria.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost-effective  for  the  regulated 
community;  it  is  also  intended  to 
encourage  innovation  in  anahtical 
technology  and  improved  data  quality 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified 

VII.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Public  Law  104-4.  which 
was  signed  into  law  on  March  22.  1995. 
EPA  generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  When  such  a  statement 
is  required  for  EPA  rules,  imder  section 


205  of  the  UMRA  EPA  must  identih 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law  Before  EP,^ 
establishes  regulatorv-  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  t^MR.^  a  small 
government  agency  plan  The  plan  must 
provide  for  notifying  potentiallv 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulator\' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory- 
requirements 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatorv'  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
or  the  private  sector,  EP,^  finds  that 
today's  proposed  delisting  decision  is 
deregulatorv'  in  nature  and  does  not 
impose  any  enforceable  duty  on  anv 
State,  local,  or  tnbal  governments  or  the 
private  sector  In  addition,  the  proposed 
delisting  does  not  establish  any 
regulatorv-  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agencv  plan  under 
UMR.\  section  203 

Vni.  Regulatory  Flexibility  Ad.  a.s 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  and  Fairness 
Act 

Pursuant  to  the  Regulatorv  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility  .^ccordinglv, 
I  hereby  certifv-  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

IX.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
517.35.  October  4.  1993)  the  Agency 
must  determine  whether  the  regulator)' 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines    significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  mav 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
productivity,  competition  .  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agencv: 

(3)  materially  alter  the  budgetar\ 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  raise  novel  legal  of  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities  or  the  principles 
set  forth  in  the  Executive  Order. 

0MB  has  exempted  this  proposed  rule 
from  the  requirement  for  OMB  review 
under  section  (6)  of  Executive  Order 
12866. 

X.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  '  (62  FR  19885.  April  23.  1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safetv 
effects  of  the  planned  rule  on  children, 
and  explain  whv  the  planned  regulation 
is  preferable  to  other  potentiallv 
effective  and  reasonablv  feasible 
alternatives  considered  by  the  Agency. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  this  is  not  an 
economically  significant  regulatorv 
action  as  defined  bv  Executive  Order 
12866 

XI.  Executive  Order  13084  Affecting 
Indian  Tribal  Govemnients 

Under  Executive  Order  13084,  EP.-\ 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 


affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EP.-X  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  meaningful  and  timely 
input"  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  Today's 
proposed  rulemaking  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  .Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule 

XII.  Submission  to  Congress  and 
General  .Accounting  Office 

The  (Congressional  Review  Act.  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  .Act  of  1996,  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States. 

The  EP.A  is  not  required  to  submit  a 
rule  report  regarding  today's  action 
under  se<:ti()n  801  because  this  is  a  rule 
of  partuoilar  applicability,  etc.  Section 
804  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization, 
procedures,  or  practice  that  do  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties.  See  5 
use.  804(3).  This  rule  will  become 
effective  on  the  date  of  publication  as  a 
final  rule  in  the  Federal  Register. 

XIII.  Executive  Order  13132 

Executive  Order  13132,  entitled 
•Federalism"  (64  FR  43255.  August  10. 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 


regulatory  policies  that  have  federalism 
implications." 

"Policies  that  have  federalism 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  " 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
impose  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
affects  only  one  facility. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements 

.Authority:  Sec.  .3001(f!  RCKA.  42  U.S.C. 
6921(0- 

Dated:  November  ,S.  2001. 
lames  S.  Kutzman, 
Acting  Director.  Waste  Management  Division. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261 -IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 
6922.  and  69,38. 

2.  In  Table  1  of  appendix  IX.  part  261 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX — Wastes  Excluded  Under 
§§  260.20  and  260.22 
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Table  1  .—Wastes  Excluded  Frow  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Nissan  North  America.  Inc  Smyrna  Tennessee 


Wastewater  treatment  sludge  (EPA  Hazardous  Waste  Nc  FCSi  t>ia»  Nis- 
san North  America  Inc  iNissani  9er>erates  by  treating  wastewater  irom 
rtye  automobile  assembly  plant  located  a;  983  Nissan  Dnve  m  Smyrna 
Tennessee  This  is  a  conditional  exciusic-  tor  jp  to  2  400  cubic  yaros  of 
waste  (hereinafter  reterrec  to  as  Nissan  Sludge  >  tnai  wiH  be  generateo 
each  year  and  disposed  m  a  Subtitle  D  landfill  afle--  imsen  date  of  final 
rule  ;  Nissan  must  demonstrate  that  the  following  conditions  a'-e  met  tor 
the  exclusion  to  be  valia 

(1)  Delisting  Levels  All  leachable  cofK«nt rations  for  these  metais  c\a')iae 
ana  organic  constituents  must  not  exceed  the  toliowmg  levels  'ppm.  Ba'- 
lum-'OOO  Cadmium-0422  Chrorr^ium-S  0  Cyanide-lCi  Lead-5  0  and 
NicKel-79  4  Bisi2-ethylhe)tyi,  phthaiate-O  0787  Qi-n-octyi  phthaiaie 
-0  0984,  and  4-Methyiphenoi-iO  0  These  concentrations  most  be  meas- 
ured in  the  waste  leachaie  obtained  by  the  metnod  specified  m  40  CFR 
261  24  except  that  tor  cyanide  Qeiomzed  wate'  must  be  tne  leachmg 
medium  The  total  cortcentration  of  cyanide  itota,  not  amenable  m  tfie 
waste  not  the  waste  leachaie  must  not  exceed  20C-  mgVg  Cyanide 
concentrations  in  waste  or  leachaie  must  be  measu'-ed  by  the  method 
specified  m  40  C^R  268  4C  Note  '  The  totai  concenfations  ot  metals  in 
the  waste  not  the  waste  leachate  must  not  exceed  the  following  levels 
(ppm)  Banum-20  000  Cadmium-500  Chromium- 1  000  Lead-2  000  and 
Nickel-20  000 

(2)  Venfication  Testing  Requremenis  Sample  collection  and  analyses  in- 
cluding quality  control  procedures  must  be  performed  according  to  SW- 
846  methodoiogies  where  specified  by  '•egulations  m  40  CFR  parts  260- 
270  Othen^ise  methods  must  mee\  Performance  Based  Measurement 
System  Cntena  m  which  the  Data  Quality  Objectives  are  to  demonstrate 
that  representative  samples  of  the  Nissan  Sludge  meet  the  delisting  lev 
els  in  Condition  1 1 1 

(A)  Initial  Venfication  Testing  Nissan  must  collect  ana  analyze  a  represent 
ative  sample  from  each  of  'tie  fn-s!  eight  roiioft  boxes  of  Nissan  sluooe 
generated  m  its  wastewate'  treatment  system  afle'  jnser  aate  o'  fmai 
rulej  Nissan  must  analyze  for  the  constituents  listed  .f^  Condition  i ' 
Nissan  must  report  analytical  test  data  including  quality  control  infonma- 
tion,  no  later  than  60  days  after  generating  the  first  Nissan  Sludge  tc  be 
disposed  in  accordance  with  the  delisting  Conditions    i    through  !7i 

(Bi  Subsequent  Venfication  Testing  if  the  initiai  verification  testing  in  Con- 
dition i2)(Ai  IS  successful  :  e  delisting  levels  of  cooditicy^  '  are  met  for 
ail  of  the  eight  rolioffs  descntied  m  Condition  i2iiA;  Nissan  must  imple- 
ment an  annual  testing  program  to  demonstrate  that  constituent  con 
centrations  measured  in  the  TCLP  extract  and  tota^  concentrations  meas- 
ured in  the  unextracted  waste  do  not  exceed  tfie  delisting  levels  estab- 
lished in  Condition  1 1  ,■ 

(3)  Waste  Holding  ana  Handling  Nissan  must  store  as  hazardous  all  Nis- 
san Sludge  generated  untii  venfication  lestmg  as  specified  m  Condition 
(2)(A)  is  compieied  and  valid  analyses  demonstrate  that  Condition  d  ,  is 
satisfied  if  the  levels  of  constituents  measured  m  the  composite  samples 
of  Nissan  Sludge  dc  not  exceed  the  leveis  set  tortn  m  Conditiori  •  i ,  then 
the  Nissan  Sludge  is  non-hazardous  and  must  be  managed  in  accord- 
ance with  all  applicable  solid  waste  regulations  If  constituent  levels  m  a 
composne  sample  exceed  any  of  the  delisting  levels  set  forth  m  Condi- 
tion 1 1  i  the  tiatch  of  Nissan  Sludge  gene-'atec  dunng  the  time  penod  cor- 
responding to  this  sample  must  be  managed  and  disposed  of  in  accord- 
ance with  Subtrtle  C  of  RCRA 

(4)  Changes  in  Operating  Conartions  Nissan  must  notify  EPA  in  wnting 
wfien  signrticant  changes  m  the"Tmanufactunng  or  wastewater  treatmen* 
processes  are  implemented  EPA  will  detenrnme  whether  these  changes 
will  result  in  additional  constituents  of  concern  If  so  EPA  will  notify  Nis- 
san in  wntir>g  that  the  Nissan  Sludge  must  be  managed  as  hazardous 
waste  F019  until  Nissan  has  demonstrated  that  the  wastes  rr,ee'.  the 
delisting  levels  set  forth  m  Condition  jii  ana  any  levels  established  by 
EPA  lor  the  additional  constituents  of  concern  ana  Nissan  has  'eceivea 
wntten  approval  from  EPA  If  EPA  determines  that  the  changes  do  not 
result  in  additional  constituents  of  concern  EPA  wili  notify  Nissan  m  writ- 
ing that  Nissan  must  venty  that  thie  Nissan  Sludge  continues  to  meet 
Condition  (1)  delisting  levels. 
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Table  1  —Wastes  Excluded  Fro?/  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(5)  Data  Submittals:  Data  obtained  m  accordance  witti  Condition  (2)(A) 

must  be  submitted  to  Jewel'  Grubbs  Chief  RCRA  Enforcement  and 
Compliance  Branch  Man  Code  4WD-RCRA,  U  S  EPA  Region  4  Sam 
Nunn  Atlanta  Federa:  Center  61  Forsyth  Street  SW,  Atlanta  Georgia 
30303.  This  submission  is  due  no  later  than  60  days  after  generating  the 
first  batch  of  Nissan  Sludge  to  be  disposed  m  accordance  with  delisting 
Conditions  (1)  through  (7)  Records  of  analytical  data  from  Condition  (2) 
must  be  compiled,  summar  zed  and  maintained  by  Nissan  for  a  min- 
imum of  three  years  and  must  be  furnished  upon  request  by  EPA  or  the 
State  of  Tennessee  and  made  available  for  inspection  Failure  to  submit 
the  required  data  within  the  specified  time  period  or  maintain  the  required 
records  for  the  specified  time  will  be  considered  by  EPA.  at  its  discretion 
sufficient  basis  to  revoke  the  exclusion  to  the  extent  directed  by  EPA  Aii 
data  must  be  accompanied  by  a  signed  copy  of  the  certification  state- 
ment in  40  CFR  260  22(1)112) 

(6)  Reopener  Language  (Ai  If  at  any  time  after  disposa'  of  tne  delisted 
waste.  Nissan  possesses  or  is  otherwise  m.ade  aware  of  any  environ- 
mental data  (including  but  not  limited  to  leachate  data  or  groundwater 
monitoring  data)  or  any  other  data  relevant  to  the  delisted  waste  indi- 
cating that  any  constituent  identified  in  the  delisting  verification  testing  is 
at  a  level  higher  than  the  delisting  level  allowed  by  EPA  m  granting  the 
petition,  Nissan  must  report  the  data  in  writing,  to  EPA  within  10  days  of 
first  possessing  or  toeing  made  aware  of  that  data  iB)  If  the  testing  of  the 
waste,  as  required  by  Condition  i2)iB),  does  not  meet  the  delisting  re- 
quirements 0*  Condition  (1)  Nissan  must  report  the  data  m  wntmg  to 
EPA  within  10  days  of  first  possessing  or  being  made  aware  of  that  data 

(C)  Based  on  the  information  descnbed  m  paragraphs  (BiiA)  or  (6)(Bl 
and  any  other  information  received  from  any  source  EPA  wiii  make  a 
preliminary  determination  as  to  whether  the  reported  information  requires 
ttiat  EPA  take  action  to  protect  human  rieaith  or  the  environment  Further 
action  may  include  suspending  or  revoking  the  exclusion,  or  other  appro- 
pnate  response  necessary  to  protect  human  health  and  the  environment 

(D)  If  EPA  determines  that  tne  reported  information  does  require  Agency 
action.  EPA  will  notify  the  facility  in  writing  of  the  action  believed  nec- 
essary to  protect  human  hea'tn  and  the  environment  The  notice  shall  in- 
clude a  statement  of  the  proposed  action  and  a  statement  providing  Nis- 
san with  an  opportunity  to  present  nform.ation  as  to  why  the  proposed 
action  is  not  necessary  Nissan  shall  have  10  days  from  the  date  of 
ERA'S  notice  to  present  such  information 

(E)  Following  the  receipt  of  information  from  Nissan  as  described  n  oa^a 
graph  (6)(D).  or  if  no  such  information  is  received  witnin  iQ  days  EPA 
will  issue  a  final  wntten  determination  describing  the  Agency  actions  tnat 
are  necessary  to  protect  human  health  or  the  environment  given  the  in- 
formation received  m  accordance  with  paragraphs  (6)iAi  or  iBuBi  Any 
required  action  described  'n  EPA  s  determination  sha''  become  effective 
immediately,  unless  EPA  provides  otherwise 

(7)  Notification  Requirerr.ents  Nissan  miust  provide  a  one-time  wntten  notifi- 
cation »o  any  State  Regulatory  Agency  m  a  State  to  which  or  through 
which  the  delisted  ivaste  described  above  will  be  transported  at  least  60 
days  pnor  to  the  commencement  of  such  activities  Failure  to  provide 
such  a  notification  will  result  in  a  violation  of  the  delisting  conditions  and 
a  possible  revocation  of  the  decision  to  delist 


IFR  U<h;.  01-28624  Filed  11-16-01:  8:45  ami 

BILLING  CODE   5S60~50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[ID  0625018) 
RIN  064e-AN62 

Endangered  and  Threatened  Wildlife; 
Sea  Turtle  Conservation  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Admini'^trcitiDri  ;N()AA). 
C!i)mmpr(.f\ 

ACTION:  Pubiu  hearinj^  notice:  extenMun 
of  public  comment  period 

SUMMARY:  Notice  is  her.>b\  given  that 
the  National  Marine  Fisheries  Service 
(NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Df>partment  of  Commerce,  will  extend 
the  public  comment  period,  through 
December  31,  2001,  for  the  purpose  of 
rrsceiving  comments  on  the  proposed 
rule  to  amend  the  regulations  protecting 
sea  turtles  to  enhance  their  effectiveness 
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in  reducing  sea  turtle  mortalitv  resulting 
from  shrimp  trawling  in  the  Atlantic 
iind  C.ulf  Areas  of  the  southeastern 
rnitf'd  .States,  published  in  the  Federal 
Register  nn  October  2,  2001 
DATES:  Written  comments  should  be 
rpcf'ivpd  hv  December  31.  2001. 
ADDRESSES:  Wntten  comments  should 
be  addressed  to  the  Chief.  Endangered 
Species  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highwav.  Silver  Spring.  MD  20910 
Comments  may  also  be  sent  via  fax  to 
301-713-0376.  Comments  will  not  b<- 
accepted  if  submitted  via  p-mail  or  the 
Internet. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hoffman  vph.  727-.t70-5312   fax 
727-570-5517,  e-mail 
Robert.Hoffinan@noaa.gov    nr  Th^rese 
.\.  Conant  (ph,  301-713-1401    iaA  301- 
713-0376.  e-mail 
Thfrp'^p  Crinnnt'i'noan  cr^r^ 

SUPPLEMENTARY  INFORMATION:  Turtle 

px(  luder  devices  (TEDs)  havp  pro\en  to 
be  pffp(  five  at  excluding  sea  turtles  from 
shrimp  trawls:  however.  NMFS  has 
determined  that  modifications  to  the 
design  of  TTilDs  need  to  be  made  to 
pxclude  leatherbacks  and  large,  sexuallv 
maturp  loggerhpad  and  green  turtles; 
several  apprrned  TED  designs  are 


structurally  weak  and  do  not  function 
properly  under  normal  fishing 
conditions:  and  modifications  to  the 
tr>net  and  bait  shrimp  exemptions  to 
the  TED  requirements  are  necessan*  to 
decrease  lethal  take  of  sea  turtles,  these 
proposed  amendments  are  nen  --,i.-\  to 
protect  endangered  and  threatened  sea 
turtles  in  the  Atlantic  and  Gulf  Areas, 

Dated:  November  13.  2001. 
David  Cottingham 

Deputy  Director.  Office  of  Protected 
Resources.  National  marine  Fisheries  Service. 
:•  -^  o  J8877  Filed  11-14-01:  2:50  pm] 
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This  section  of  the  FEDERAL  REGISTER 

contains  docume'^ts  other  than  rules  or 
proposed  oiies  that  are  applicable  to  the 
public   Notices  ot  heanngs  and  investigations 
commiriee  meetings  agency  decisions  and 
rulings   delegations  ot  authority   filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Upper  Tygart  Valley  River  Watershed, 
Randolph  and  Pocahontas  Counties, 
West  Virginia;  Notice  of  Availability 

AGENCY:  Natural  Resources 
C()nsor\ation  Ser\'ice. 

ACTION:  Notice  of  availability  of  record 
of  di'(  isinn 

SUMMARY:  William  J.  Hartman, 
responsible  Federal  official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566.  16  U.S.C.  1001- 
1008.  in  the  State  of  West  Virginia,  is 
herf'by  prcniding  notification  that  a 
record  of  decision  to  proceed  with  the 
installation  of  the  Upper  Tygart  Valley 
Ri\('r  Watt-rshf^d  Project  is  available. 
.Single  (  opu'>  of  the  Record  of  Decision 
nid\  be  obtained  from  William  ]. 
Hartman  at  the  address  shown  below. 

Pdr  furthf'r  information,  contact 
Wiiham  I   Hartman.  State 
Conservationist.  Natural  Resources 
Conservation  Ser\ic('.  75  High  Street. 
Room  301.  Morgantown.  West  Virginia 
26508.  phone  (304) 284-7545. 

Note:  (This  a(  tiviiy  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subjet:!  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Elated:  September  12.  2001. 
U jjham  I   Ifartman. 
Statr  Consmatiunist 
IFK  DiH    01-28874  Filed  1 1-16-01:  8:45  am] 
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DEPARtMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Oregon 

agency:  Natural  Resources 
Conser\'ation  Service  (NRCS). 

ACTION:  Notice  of  availability  of  a 
proposed  change  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Oregon  for  review 
and  comment . 

SUMMARY:  It  is  the  intention  of  NRCS  in 
(Jregon  to  issue  a  revision  to 
Conservation  Practice  Standard  393, 
Filter  Strip,  in  Section  IV  of  the  State 
Technical  Guide  in  Oregon.  This 
practice  may  be  used  in  conservation 
systems  that  treat  highly  erodible  land. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication.  Once  the  review 
and  comment  period  is  over  and  the 
standard  is  finalized,  it  will  be  placed 
in  the  individual  Field  Office  Technical 
Guide  in  each  field  office. 

ADDRESSES:  Address  all  requests  and 
comments  to  Roy  M.  Carlson,  Jr..  Leader 
for  Technology,  Natural  Resources 
Conservation  Service  (NRCS),  101  SW 
Main  Street,  Suite  1300,  Portland. 
Oregon  97204.  Copies  of  this  standard 
will  be  made  available  upon  written 
request.  You  may  submit  electronic 
requests  and  comments  to 
my.  carlson@or.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

M.  Carlson.  Ir  .  503-4 14-.i2:n  . 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment  For  the  next  30  days,  the 
NRCS  in  Oregon  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Oregon 
regarding  disposition  of  those  comments 
and  a  final  determination  of  changes 
will  be  made.  In  Oregon,  "technical 
guides"  refers  to  the  Field  Office 


Technical  Guide  maintained  at  each 
NRCS  Field  Office  in  Oregon. 

Dated:  November  1,  2001. 
Bob  Graham. 

State  Consenationist.  Portland.  Oregon. 
\VR  Do( .  01-28873  Filed  11-16-01;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Census  Covering  the 
Mining  Sector 

ACTION:  Proposed  collection;  comment 

request. 


SUMMARY:  The  Department  of 

Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
(.ollections.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  lanuary  18,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6086, 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230  (or  via  the 
Internet  at  MClaytonfidnc  lim). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructir)ns  should 
be  directed  to  Patricia  L.  Horning.  U.S. 
Census  Bureau.  Manufacturing  and 
Construction  Division.  (301)  457-4680, 
Room  2229.  Building  #4.  Washington. 
DC  20233  (or  via  the  Internet 
patricia.l.horning@census.gov). 

SUPPLEMENTARY  INFORMATION: 

I,  Abstract 

The  C^ensus  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  LInited     ■ 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
economic  census,  conducted  under 
authority  of  Title  13.  U.S.C,  is  the 
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primary  source  of  facts  about  the 

structure  and  functioning  of  the 
Nation  s  economy  and  features  unique 
industry  and  geographic  detail. 
Economic  census  statistics  ser\'e  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  busmess 
and  the  general  public.  The  2002 
Economic  Census  Covering  the  Mining 
Sector  (as  defined  bv  the  North 
American  Industry  Classification 
System  (.NAICS))  will  measure  the 
economic  activity  of  almost  25.000 
mineral  establishments. 

The  information  collected  from 
establishments  in  this  sector  of  the 
economic  census  will  produce  basic 
statistics  for  number  of  establishments, 
shipments,  payroll,  emplovment. 
detailed  supplies  and  fuels  consumed. 
depreciable  assets,  inventories,  and 
capital  expenditures.  It  also  will  vield  a 
variety  of  subject  statistics,  including 
shipments  by  product  line,  type  of 
operation,  size  of  establishments  and 
other  industrx-specific  measures 

Primary  strategies  for  reducing  burden 
in  Census  Bureau  economic  data 
collections  are  to  increase  electronic 
reporting  through  broader  use  of 
computerized  self-adrainistered  census 
questionnaires,  on-line  questionnaires 
and  other  electronic  data  collection. 

11.  Method  of  Collection 

The  mining  industry  sector  of  the 
economic  census  will  select 
establishments  for  their  mail  canvass 
from  a  frame  given  by  the  Census 
Bureau's  Business  Register.  To  be 
eligible  for  selection,  an  establishment 
will  be  required  to  satisf>  the  following 
conditions;  (i)  It  must  be  classified  in 
the  mining  sector;  (ii)  it  must  be  an 
active  operating  establishment  of  a 
multi-establishment  firm  (including 
operations  under  e.xploration  and 
development),  or  it  must  be  a  single- 
establishment  firm  with  payroll,  and 
(iii)  it  must  be  located  in  one  of  the  50 
states,  offshore  areas,  or  the  District  of 
Columbia.  Mail  selection  procedures 
will  distinguish  the  following  groups  of 
establishments: 

A  Establishments  of  Multi- 
Establishment  Firms 

Selection  pro(;:edures  will  assign  all 
active  mineral  establishments  of  multi- 
establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe,  except  for  those  in  industries 
classified  in  the  Support  .Activities  for 
Mining  subsector.  In  these  selected 
industries,  where  activities  are  not 
easily  attributable  to  individual 
locations  or  establishments,  firms  will 
be  asked  to  report  their  basic  data  for 


several  establishments  at  a  nationwide 
level  on  a  consolidated  report  form  . 
Approximately  7  percent  of 
establishments  of  multi-establishment 
firms  will  not  be  required  to  file 
separate  reports  because  thev  will  be 
included  in  consolidated  company 
reports.  We  estimate  that  the  census 
mail  canvass  for  2002  will  include 
approximately  7,000  establishments  of 
multi-establishment  firms 

B.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe  for 
mining-  The  study  of  potential 
respondents  will  produce  a  set  of 
industry-specific  payroll  cutoffs  that  we 
will  use  to  distinguish  large  versus 
small  single-establishment  firms  within 
each  industr\'  This  payroll  size 
distinction  will  affect  selection  a? 
follows: 

1.  Large  Single-Establishment  Firms 

Selection  procedures  will  assign  large 
single-establishment  firms  having 
annualized  payroll  (from  Federal 
administrative  records,)  that  equals  or 
exceeds  the  cutoff  for  then  industry  to 
the  mail  component  of  the  potential 
respondent  universe.  We  estimate  that 
the  census  mail  canvass  for  2002  will 
include  approximately  5.200  firms  in 
this  category  These  firms  will  receive  a 
standard  form 

2.  Small  Single-Establishment  Firms 

We  will  send  a  short  form  to  small 
single-establishment  firms  in  the 
crushed  stone,  sand  and  gravel,  and 
crude  petroleum  and  natural  gas 
industries  where  application  of  the 
cutoff  for  noninail  establishments 
results  in  a  larger  number  of  small 
establishments  included  in  the  mail 
canvass.  The  short  form  will  collect 
basic  statistics  and  other  essential 
information  that  is  not  available  from 
administrative  records. 

The  short  form  will  be  mailed  to 
approximately  2,300  single- 
establishment  firms  in  these  industries 
which  are  larger  than  the  nonmail  cutoff 
for  their  industr\'.  but  which  have 
annual  payroll  under  a  certain  criteria. 
In  terms  of  employment,  this  criteria 
will  identify  establishments  with 
approximately  5  to  19  employees 

All  remaining  single-establishment 
firms  with  payroll  will  be  represented  in 
the  census  by  data  from  Federal 
administrative  records  We  will  not 
include  approximately  10  000  of  these 
small  employers  in  the  census  mail 
canvass. 


Ill,  Data 

OMB  Number:  Not  available. 

Form  Number:  The  forms  used  to 
collect  information  from  establishments 
in  this  sector  of  the  economic  census  are 
tailored  to  specific  mining  operations 
and  are  too  numerous  to  list  separately 
in  this  notice.  You  can  obtain 
information  on  the  proposed  content  of 
the  forms  by  calling  Patricia  L.  Homing 
on  (301)  457^680  (or  via  the  Internet  at 
patricia.l.homing@census.gov). 

Type  of  Review:  Regular  review. 

Affected  Public:  Business  or  Other  for 
Profit.  Non-profit  Institutions.  Small 
Businesses  or  Organizations,  and  State 
or  Local  Governments. 

Estimated  Number  of  Re- 
spondents: 

Standard  Form  12.200. 

Short  Form  2.300. 

Total  14,500. 

Estimated  Time  Per  Re- 
sponse: 

Standard  Form  4.1  hours. 

Short  Form  2.2  hours. 

Estimated  Total  .Annual 
Burden  Hours: 

Standard  Form  50,020. 

Short  Form  5,060. 

Total  55.080 

Estimated  Total  Annual  Cost: 
5843,826, 

Respondent's  Obligation:  Mandatory. 
Legal  Authority:  Title  13,  United 
States  Code,  sections  131  and  224. 

rV.  Request  for  Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record . 
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Dated:  November  14.  2001. 
Madeleine  Clayton, 

Departmental  Paptrwork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer. 

(FR  Do,    01-28820  Filed  11-16-01;  8:45  am] 

nUJNG  COOe  3S10-07-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

Thf  Rpguldtnms  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  December  4.  2001.  9  a.m.. 
Room  3884.  in  the  Herbert  C.  Hoover 
Building.  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW..  Washington.  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Public  Session 

1   Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Update  on  implementation  of 
multilateral  agreements. 

5  Update  on  VVassenaar  Arrangement. 

6  VVorlting  group  activity  reports. 

7.  Discussion  on  status  of  Automated 
Export  System  regulations. 

8  Di,scussion  on  intracompany 
transfer  of  technology  license  exception 
proposal 

9.  Status  of  encryption  regulations 
review 

10  Commerce  Control  List  user- 
friendliness/simplification 
recommendations 

Closed  Session 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  w  ith  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto 

A  limited  number  of  seats  will  be 
available  fur  fh"  public  session. 
Reservations  arp  not  accepted  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  mav  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
frjfward  the  public  presentation 


materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BXA  MS:3876, 
14th  St.  &  Constitution  Ave.,  NW.,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  12. 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(b)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce.  Washington. 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  November  13.  2001. 
Lee  Ann  Carpenter, 

Committee  Liaii<on  Officer. 

jFR  Do«;  01-28818  Filed  11-16-01;  8:45  am] 

BILLING  COOE  3Sia-JT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-427-098) 

Anhydrous  Sodium  Metasilicate  From 
France:  Amended  Final  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION;  Amended  final  results  of 
antidumping  administrative  review. 

EFFECTIVE  DATE;  November  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT; 

Dunyako  Ahmadu  or  Richard  Rimlinger. 
Office  of  Antidumping/Countervailing 
Duty  Enforcement  3.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  482-0198  or  (202)  482- 
4477.  respectively. 
SUMMARY;  On  October  22.  2001,  the 
Department  of  Commerce  published  the 
final  results  of  the  administrative  review 


of  the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  from 
France  for  the  period  January  1,  2000. 
through  December  31.  2000.  However, 
we  neglected  to  identify  Rhodia  HCPII 
(formerly  known  as  Rhone  Poulenc, 
S.A.).  which  is  now  the  entity 
manufacturing  subject  merchandise  in 
France.  The  purpose  of  these  amended 
final  results  is  to  correct  this  ministerial 
error. 

Amendment  to  the  Final  Results 

On  October  22.  2001.  the  Department 
of  Commerce  (the  Department) 
published  the  final  results  of  the 
administrative  review  of  this  order  in 
the  Federal  Register  (66  FR  53387).  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  (October 
22,  2001).  In  the  final  results,  we 
determined  the  weighted-average 
dumping  margin  for  the  period  lanuary 
1 ,  2000.  through  December  31 ,  2000.  to 
be  60.00  percent  for  Rhone-Poulenc. 
S.A.  However,  we  did  not  correctly 
identifv-  Rhodia  HCPII  (Rhodia), 
formerly  Rhone  Poulenc.  S.A.  Rhodia 
was  formed  as  a  result  of  a  merger 
between  Rhone  Poulenc,  S.A..  and 
Hoechst.  Rhodia  is  now  the  entity 
manufacturing  the  subject  merchandise 
in  France.  In  our  preliminary'  results. 
Rhodia  was  correctly  identified  as  the 
sole  producer/exporter  of  subject 
merchandise  covered  bv  the  review  See 
Federal  Register  (66  FR  42199).  The 
purpose  of  these  amended  final  results 
is  to  correct  this  omission. 

Furthermore,  the  Department  will 
issue  appraisement  instructions  for 
Rhodia  directly  to  the  Customs  Service. 
Regarding  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  October  22.  2001.  as  provided  for 
by  section  751(a)(1)  of  the  Act  of  1930. 
as  amended:  (1)  The  cash  deposit  rate 
for  Rhodia  will  be  60.00  percent;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTF\')  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  60.0  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(45  FR  77498.  November  24.  1980). 
These  deposit  rates  shall  remain  in 
effect  until  publication  of  the  final 
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results  of  the  next  administrative 
review. 

We  are  issuing  and  publishing  this 
amendment  to  the  final  results  in 
accordance  with  section  751(h)  of  the 
Tariff  Act  of  1930.  as  amended. 

Dated:  November  9,  2001 
Faryar  Shirzad, 

Assistant  Secretarv  for  Import 
Administration. 

(FR  Doc.  m-28862  Filed  11-16-01;  8:45  ami 
BtLUNC  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-1 22-823] 

Certain  Cut-to-Length  Cartx>n  Steel 
Plate  From  Canada;  Final  Results  of 
Antidumpir>g  Duty  Administrative 
Review 

AGENCY;  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY;  On  September  4.  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminarv 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  (CTL 
plate)  from  Canada  (66  FR  46258).  This 
review  covers  one  manufacturer/ 
exporter  of  CTL  plate,  Clayson  Steel  Inc 
(Clayson),  for  the  period  August  1.  1999 
through  December  31,  1999. 

We  gave  interested  parties  an 
opportunity-  to  comment  on  our 
preliminary  results.  No  interested 
parties  filed  comments  on  the 
preliminary  results  and  no  request  for  a 
hearing  was  received  by  the 
Department  We  have  not  changed  the 
results  from  those  presented  in  the 
preliminary  results  of  review,  and  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on 
suspended  entries  for  Clayson  at  the  rate 
determined  in  the  preliminary  results 
(see  "Final  Results  of  Review"  section 
below). 

EFFECTIVE  DATE:  November  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT; 

Mark  Hoadley  at  (202)  482-0666  or  Julio 
Fernandez  at  (202)  482-0190.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,,  Washington.  DC  20230 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 


indicated,  all  citations  to  the 
Departments  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000) 

Background 

On  September  4.  2001.  the 
Department  published  the  preliminarv 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  CTL 
plate  from  Canada.  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  66  FR 
46258  (September  4.  2001)  (Prelimman- 
Results).  We  invited  parties  to  comment 
on  our  preliminarv-  results  of  review.  We 
received  no  comments  on  our 
preliminarv-  results  and  have  made  no 
changes  to  our  calculations.  This  review- 
covers  imports  of  subject  merchandise 
from  Clayson,  a  Canadian  manufacturer' 
exporter.  The  period  of  review  (POR)  for 
Clayson  is  August  1.  1999  through 
December  31 .  1999  The  Department  is 
conducting  this  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Antidumping  Duty  Order 

CTL  plate  includes  hot-rolled  carbon 
steel  universal  mill  plates  [i.e..  flat- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1 .250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances:  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
pAinted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances. 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers  7208  40  3030.  7208  40.3060, 
7208.51  0030,  7208.51.0045. 
7208.51  0060,  7208.52  0000. 
7208.53.0000,  7208.90  0000, 
7210.70.3000,  7210.90  9000, 
7211.13.0000,  7211.14.0030. 
7211.14.0045.  7211.90.0000. 
7212.40  1000,  7212.40.5000.  and 
7212.50.0000  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  {i.e..  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 


beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70  plate.  Also  excluded  is  cut-to-length 
carbon  steel  plate  meeting  the  following 
criteria:  (1)  100%  dry  steel  plates,  virgin 
steel,  no  scrap  content  (free  of  Cobalt-60 
and  other  radioactive  nuclides);  (2)  .290 
inches  maximum  thickness,  plus  0  0. 
minus  .030  inches:  (3)  48.00  inch  wide, 
plus  05.  minus  0  0  inches:  (4)  10  foot 
lengths,  plus  0  5.  minus  0.0  inches:  (5) 
flatness,  plus/ minus  0  5  inch  over  10 
feet;  (6)  AISI  1006:  (71  tension  leveled; 
(8)  pickled  and  oiled:  and  (9)  carbon 
content.  0  03  to  0.08  (maximum). 
The  HTSUS  item  numbers  are 
provided  for  convenience  and  I'.S. 
Customs  Serv-ice  (Customs)  purposes. 
The  written  description  remains 
dispositive  of  the  scope  of  this  review. 

Period  of  Review 

The  POR  is  August  1,  1999  through 
December  31.  1999.  Seethe  "Cash 
Deposit  Requirements"  section  below 
for  an  explanation  of  this  truncated 
POR 

Comments  From  Interested  Parties  and 
Changes  Since  the  Preliminary  Results 

We  received  no  comments  frr.in 
interested  parties  in  response  to  our 
preliminar\  results  We  have  made  no 
changes  in  the  margin  calculations. 

Final  Results  of  Re\iew 

The  Department  has  not  altered  its 
determination  from  the  Preliminary 
Results  The  weighted-average  margin 
for  Clayson  is  137  percent  for  the 
period  August  1,  1999  through 
December  31.  1999. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries  We 
will  direct  Customs  to  assess  the 
resulting  percentage  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  entrv  of  subject 
merchandise  during  the  POR. 

Cash  Deposit  Requirements 

As  a  result  of  a  sunset  review  by  the 
ITC.  the  Department  has  revoked  the 
antidumping  duty  order  for  CTL  plate 
from  Canada,  effective  lanuarv  1.  2000 
See  Revocation  of  Antidumping  and 
Countervailing  Duty  Orders  on  Certain 
Carbon  Steel  Products  From  Canada. 
Germanv.  Korea,  the  Setherlands,  and 
Sweden.  65  FR  78467  (December  15, 
2000)  {Revocation  Notice)  Therefore, 
we  have  instructed  Customs  to 
terminate  suspension  of  liquidation  for 
all  entries  of  CTL  plate  made  on  or  after 
lanuary  1,  2000.  and  further  calculation 
of  antidumping  cash  deposit 
requirements  for  this  merchandise  is  no 
longer  necessary. 
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Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  section  351.402(f) 
of  our  regulations  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  as  explained  in 
the  administrative  order  itself.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  final  results  of  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  19  U.S.C.  1677f(i)(l)). 

Datpd  November  9.  2001, 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III 

|FR  Doc   01-28863  Filed  ll-lfr-Ol;  8:45  am) 

SILLING  COOC  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«641 

Antidumping  Duty  Order:  Pure 
Magriesium  in  Granular  Form  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  antidumping  duty 
order 

SUMMARY:  Pursuant  to  section  736(a)  of 
the  Act.  the  Department  of  Commerce  is 
issuing  an  anti-dumping  duty  order  on 
pure  magnesium  in  granular  form  from 
the  People's  Republic  of  China. 
EFFECTIVE  DATE:  November  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  G«hr  or  Michael  Strollo,  AD/ 
CVT)  Enforcement  Group  I,  Office  2. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 


Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-1779  or 
(202)  482-0629,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  e'ffective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerces  ("the 
Department's")  regulations  refer  to  19 
CFR  part  351  (2000). 

Scope  of  Order 

There  is  an  existing  antidumping  duty 
order  on  pure  magnesium  from  the 
Peoples  Republic  of  China  (PRC).  See 
Notice  of  Antidumping  Duty  Orders: 
Pure  Magnesium  From  the  People's 
Republic  of  China,  the  Russian 
Federation  and  Ukraine;  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  Antidumping 
Duty  Investigation  of  Pure  Magnesium 
From  the  Russian  Federation,  60  PR 
25691  (May  12,  1995).  The  scope  of  this 
order  excludes  pure  magnesium  that  is 
already  covered  by  the  existing  order  on 
pure  magnesium  in  ingot  form,  and 
currently  classifiable  under  item 
numbers  8104.11.00  and  8104.19.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  scope  of  this  order  includes 
imports  of  pure  magnesium  products, 
regardless  of  chemistry,  including, 
without  limitation,  raspings,  granules, 
turnings,  chips,  powder,  and  briquettes, 
except  as  noted  above. 

Pure  magnesium  includes:  (1) 
Products  that  contain  at  least  99.95 
percent  primary  magnesium,  by  weight 
(generally  referred  to  as  "ultra-pure" 
magnesium);  (2)  products  that  contain 
less  than  99.95  percent  but  not  less  than 
99.8  percent  primary  magnesium,  by 
weight  (generally  referred  to  as  'pure  " 
magnesium);  (3)  chemical  combinations 
of  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight,  that  do  not  conform 
to  an  "ASTM  Specification  for 
Magnesium  Alloy  " '  (generally  referred 
to  as  "off-specification  pure  " 
magnesium);  and  (4)  physical  mixtures 
of  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight.  Excluded  from  this 
order  are  mixtures  containing  90 


'  The  maaning  of  this  tenii  is  the  same  as  that 
used  by  the  American  Society  for  Testing  and 
Materials  in  its  Annual  Book  of  ASTM  Standards: 
Volume  01,02  Aluminum  and  Magnesium  Alloys 


percent  or  less  pure  magnesium  by 
weight  and  one  or  more  of  certain  non- 
magnesium  granular  materials  to  make 
magnesium-based  reagent  mixtures.  The 
non-magnesium  granular  materials  of 
which  the  Department  is  aware  used  to 
make  such  excluded  reagents  are:  Lime, 
calcium  metal,  calcium  silicon,  calcium 
carbide,  calcium  carbonate,  carbon,  slag 
coagulants,  fluorspar,  nephaline  syenite, 
feldspar,  aluminum,  alumina  (AhOO, 
calcium  aluminate,  soda  ash, 
hydrocarbons,  graphite,  coke,  silicon, 
rare  earth  metals/mischmetal.  cryolite, 
silica/fly  ash,  magnesium  oxide, 
periclase,  ferroalloys,  dolomitic  lime, 
and  colemanite.  A  party  importing  a 
magnesium-based  reagent  which 
includes  one  or  more  materials  not  on 
this  list  is  required  to  seek  a  scope 
clarification  from  the  Department  before 
such  a  mixture  may  be  imported  free  of 
antidumping  duties. 

The  merchandise  subjeci  to  this  order 
is  currentlv  classifiable  under  item 
8104.30.00  of  the  HTSUS.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Act.  the  Department  published  its 
final  determination  that  pure 
magnesium  in  granular  form  from  the 
PRC  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Pure 
Magnesium  in  Granular  Form  From  the 
People's  Republic  of  China.  66  PR 
49345.  (Sept.  27,  2001).  On  November 
13,  2001,  the  International  Trade 
Commission  notified  the  Department  of 
its  final  determination  pursuant  to 
section  735(b)(l)(A)(i)  of  the  Act  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  the  PRC.  Therefore, 
in  accordance  with  section  736(a)(1)  of 
the  Act,  the  Department  will  direct  the 
Customs  Service  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  or  constructed 
export  price  of  the  merchandise  for  all 
relevant  entries  of  pure  magnesium  in 
granular  form  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  imports  of  the 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  30,  2001, 
the  date  on  which  the  Department 
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published  its  notice  of  affirmative 
preliminary  determination  in  the 
Federal  Register  (66  PR  21314). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
Customs  Service  officers  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty- 
margins  as  noted  below.  The    PRC- 
Wide  '  rate  applies  to  all  exporters  of 
subject  merchandise  not  specifically 
listed.  The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 


Margin 
(percent) 


Minmetals  Precious  &  Rare 
Minerals  Import  and  Export/ 
China  National  Nonferrous 
Metals  Industry  Trading 
Group  Corp  

PRC-Wide  Rate  


2467 
305.56 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
pure  magnesium  in  granular  form  from 
the  Peoples  Republic  of  China, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Department's  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  antidumping  duty  orders  currently  in 
effect 

This  order  is  published  in  accordance 
with  section  736(a)  of  Act  and  19  CFR 
351.211. 

Dated:  November  13,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for.  Import 
Administration. 

|FR  Doc.  01-28865  Filed  1 1-16-01;  8:45  am] 

etUMG  cooe  3sio-os-4> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-337-804} 

Certain  Preserved  Mushrooms  From 
Chile:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  in 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sophie  Castro  at  (202)  482-0588.  or 
David  J.  Goldberger  at  (202)  482-4136, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration,  International 
Trade  Administration  U.S.  Department 


of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  20230. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  dutv  order 
on  certain  preserved  mushrooms  from 
Chile,  which  covers  the  period 
December  1.  1999.  through  November 
30. 2000 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are 
references  to  the  provisions  effective 
lanuary  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Act  bv  the 
Uruguay  Round  Agreements  Act  In 
addition,  unless  otherv\'ise  indicated,  all 
citations  to  the  Department  of 
Commerce  (the  Department)  regulations 
are  to  19  CFR  part  351  (April  2000). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  751(a)(3)(.M  of  the  Act.  the 
Department  shall  make  a  preliminarv 
determination  in  an  administrative 
review  of  an  antidumping  dutv  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act  further 
provides,  however,  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period 

On  luly  19,  2001.  the  Department 
partially  extended  the  time  limit  for  the 
preliminary  results  until  November  15. 
2001  {see  Certain  Preserved  Mushrooms 
from  Chile:  Notice  of  Extension  of  Time 
Limit  for  Prelimmary  Results  in 
Antidumping  Duty  Administrative 
Review.  66  FR  37640)  The  Department 
now  finds  that,  given  the  complexity  of 
the  issues  involved  in  this  case  and  the 
need  to  analyze  further  the  information 
provided  by  the  parties,  it  must  extend 
the  deadline  for  a  total  of  120  days,  the 
maximum  extension  allowed  under  the 
Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  for  completion  of 
the  preliminary  results  of  this  review 
until  January  2.  2002. 

Dated:  November  13,  2001. 
Louis  Apple, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  01-28864  Filed  11-16-01;  8:45  am] 

BIUJNQ  CODE  3S10-0»-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

United  States-Egypt  Presidents' 
Council;  Memt>ership 

AGENCY:  International  Trade 
Administration.  Commerce  Department. 
ACTION:  Notice. 

SUMMARY:  The  International  Trade 
.Administration  of  the  US  Department 
of  Commerce  has  reestablished  and  will 
monitor  the  activities  of  the  U.S. -Egypt 
Presidents'  Council  This  notice 
announces  membership  opportunities 
for  American  business  representatives 
on  the  U.S.  side  of  the  Council. 

DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  Fridav.  December  28. 
2001. 

ADDRESSES:  Please  send  your  requests 
for  consideration  to  Ms  Maram  Talaat 
Egypt  Desk  Officer.  Office  of  the  Middle 
East.  US  Department  of  Commerce 
either  by  fax  on  202^82-0878  or  bv 
mail  to  Room  H-2029B.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  N\V..  Washington. 
DC  20230 

FOR  FURTHER  INFORMATION,  CONTACT:  Ms. 

Maram  Talaat.  Office  of  the  Middle  East. 
Room  H-2029B,  U  S  Department  of 
Commerce.  Washington.  DC  20230. 
Phone  202— 182-3752. 

SUPPLEMENTARY  INFORMATX>N:  The  US. 

Department  of  Commerce  established 
the  US  -Egypt  Presidents'  Council  in 
April  1995  as  part  of  the  U.S. -Egypt 
Partnership  for  Economic  Growth  and 
Development  Following  their  April 
2001  meeting  at  the  White  House. 
President  Bush  and  Egyptian  President 
Mubarak  agreed  to  continue  the 
Presidents'  Council  The  purpose  of  the 
Council  is  to  provide  a  forum  through 
which  American  and  Egyptian  private 
sector  representatives  can  provide 
advice  and  counsel  to  their  respective 
governments  that  reflect  their  views. 
needs  and  concerns  regarding  pnvate 
sector  business  development  in  Egypt 
and  enhanced  bilateral  commercial  ties. 
The  Council  exchanges  information  and 
encourages  bilateral  discussion.>i  that 
address  the  following  areas: 

— Factors  that  affect  the  growth  of 
pnvate  sector  business  in  both 
countries,  including  disincentives  to 
trade  and  investment,  and  regulatory- 
obstacles  to  optima)  job  creation  and 
economic  growth; 
— Initiatives  that  both  governments 
might  take  to  promote  joint  private 
sector  business  growth  in  Egypt: 
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— Identification  and  promotion  of 
busine.ss  opportunities  in  hoth 
countries: 

— .Attracting  U.S.  businesses  to 
opportunities  in  Egypt  and  serving  as 
a  catalyst  for  Egyptian  private  sector 
growth. 

The  U.S.  section  of  the  Council, 
chaired  by  the  U.S.  Secretary  of 
Commerce,  consists  of  fifteen  members, 
all  drawn  from  the  private  sector.  They 
represent  the  diversity  of  American 
business  with  emphasis  on: 
.Agribusiness  and  food  processing, 
tourism,  banking  and  insurance,  energy. 
pharmaceuticals,  services  (such  as 
accounting,  management,  engineering/ 
construction),  information  technology, 
electronics  and  other  high  technology 
mdustries.  and  manufacturing 
mdustries.  Private  sector  members  will 
seive  ill  a  representative  capacity 
presenting  the  views  and  interests  of 
their  particular  industry'  and  as  senior 
business  representatives  whose 
expertise  on  inf>'rnational  business 
issues  can  be  shared.  Private  sector 
members  are  not  special  government 
employees,  and  will  receive  no 
compensation  for  their  participation  in 
Council  activities  Members 
participating  in  Council  meetings  and 
events  will  be  responsible  for  their 
travel,  lodging,  and  other  personal 
expenses.  Onlv  appointed  members  may 
attend  official  Council  meetings. 
Council  members  ser\e  for  three-year 
terms  at  the  discretion  of  the 
Department  of  Commerce. 

In  order  to  be  eligible  for  membership 
in  the  U.S.  section,  potential  candidates 
should  be: 

— A  U.S.  citizen  residing  in  the  United 
States,  or  able  to  travel  to  the  United 
States  to  attend  official  Council 
meetings; 
— The  President  or  C1EC3  (or  comparable 
level  of  responsibility)  of  a  private 
sector  company  (or.  in  the  case  of  ver% 
large  private  sector  companies,  the 
head  of  a  sizeable  operating  unit),  or 
head  of  a  non-profit  organization  such 
as  a  trade  or  industry-  association  that 
has  a  unique  technical  expertise  and 
outstanding  reputation;  and 
— Not  a  registered  foreign  agent  under 
the  Foreign  Agents  Registration  Act  of 
l')38.  as  amended. 

in  reviewing  eligible  candidates,  the 
Department  of  Commerce  will  consider 
such  selection  factors  as: 
— Experience  and  interest  in  the 

Egyptian  market; 
— Industry  or  service  sector  represented: 

Export/investment  experience; 
— f'cmtribution  to  diversitv  based  on 
industrv  sector,  companv  size. 
location,  and  demographics;  and 


— Readiness  to  initiate  and  be 

responsible  for  activities  in  which  the 

Presidents"  Council  will  be  active. 

Members  will  be  selected  who  will 
best  carry  out  the  objectives  of  the 
Council  as  stated  in  the  Terms  of 
Reference  establishing  the  U.S. -Egypt 
Presidents'  Council. 

To  be  considered  for  membership, 
please  provide  the  following:  Name  or 
names  and  title(s)  of  the  individual(s) 
requesting  consideration;  name  and 
address  of  the  company  or  organization 
sponsoring  each  individual;  company's 
product,  service  or  technical  expertise; 
size  of  the  company  or  organization: 
export  trade,  investment,  or 
international  program  experience  and 
major  markets;  and  a  brief  statement  of 
why  the  candidate(s)  should  be 
considered  for  membership  on  the 
Council. 

Dated:  November  13.  2001. 
Cherie  A.  Loustaunau, 

Director.  Office  of  the  Middle  East. 

(FR  Dot:.  01-28810  Filed  11-16-01;  8:45  am] 

BILLING  COOC  3510-OA-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  111301C] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (NPFMC)  and  its 
advisory  committees  will  hold  public 

meetings 

DATES:  The  meetings  will  be  held  on 
December  2-10,  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times 

ADDRESSES:  The  meetings  will  be  held  at 
the  Milton  Hotel.  500  W  3rd  Avenue, 
Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave..  Suite  306.  Anchorage.  AK 
99501-2252 

FOR  FURTHER  INFORMATION  CONTACT: 

Council  staff.  Phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
NPFMC's  Individual  Fishery  Quota 
(IFQ)  and  Cost  Recovery  Committee  will 
meet  on  Sunday.  December  2.  between 
1  p.m.  and  5  p.m..  The  NPFMC's 
Advisory  Panel  will  begin  at  8  a.m.. 


Monday.  December  3,  and  continue 
through  Friday.  December  7.  2001.  The 
Scientific  and  Statistical  Committee  will 
begin  at  8  a.m.  on  Monday.  December  3, 
and  continue  through  Thursday. 
December  6.  2001. 

The  NPFMC  will  begin  its  plenary 
session  at  8  a.m.  on  Wednesday. 
December  5.  continuing  through 
Monday.  December  10.  2001.  All 
meetings  are  open  to  the  public  except 
executive  sessions  which  may  be  held 
during  the  week  at  which  the  Council 
may  discuss  international  issues, 
personnel,  and/or  current  litigation. 

Council:  The  agenda  for  the  NPFMC's 
plenary  session  will  include  the 
following  issues.  The  NPFMC  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  Reports: 

(a)  Executive  Director's  Report. 

(b)  State  Fisheries  Report  by  Alaska 
Dept.  of  Fish  and  Game. 

(c)  NMFS  Management  Report. 

(d)  Enforcement  and  Surxeillance 
reports  by  NMFS  and  the  U.S.  Coast 
Guard. 

2.  Communitv  Development  Program 
(GDQJ: 

(a)  Final  action  on  regulatory 
amendment  for  changes  to  the  halibut 
CDQ  program  for  regulatorv  areas  4E/ 
4D. 

(b)  Initial  review  of  amendment 
package  for  CDQ  policy  changes. 

3.  Seabird  Avoidance  Measures:  Final 
action  on  revisions  to  regulations  for 
seabird  avoidance  measures. 

4.  Rationalization  of  the  Bering  Sea/ 
Aleutian  Islands  (BSAI)  Crab  Fisheries: 
Review  progress  on  analysis  and 
provide  direction  as  appropriate. 

5.  American  Fisheries  Act  (AFA): 

(a)  Review  and  comment  on  AFA 
Environmental  Impact  Statement  (EIS) 
and  proposed  rule. 

(b)  Review  discussion  paper  on 
extension  of  the  AFA. 

(c)  Review  co-op  agreements  and 
preliminary  annualco-op  reports. 

(d)  Review  industry  response  to 
request  from  Alaska  Department  of  Fish 
and  Game  for  ownership  information 
necessary  to  finalize  the  Council's  AFA 
report  to  Congress;  consider  approving 
submission  of  final  report. 

6.  Halibut/Sablefish  IFQ  Program: 

(a)  Review  report  of  IFQ  Committee; 
staff  direction  as  necessarv. 

(b)  Initial  review  of  analysis  for  Gulf 
of  Alaska  community  purchase  of  quota 
shares. 

7.  Essential  Fish  Habitat  (EFH)  EIS: 
Receive  Committee  report  and  results  of 
recent  workshop  and  discuss 
alternatives  for  designating  EFH  and 
Habitat  Areas  of  Particular  Concern. 

8.  Programmatic  Groundfish 
Supplemental  EIS:  Receive  report  from 
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NPFMC  Ecosystem  Committee,  review 
public  comments,  and  consider  process 
for  selecting  a  Preferred  Alternative 

9.  Groundfish  Management: 

(a)  Final  Review  of  Stock  Assessment 
and  Fishery  Evaluation  (SAFE) 
documents  for  BSAI  and  Gulf  of  Alaska 
(GO A)  groundfish  fisheries  for  2002. 

(b)  Set  Total  Allowable  Catch  and 
bycatch  levels  for  BSAI  and  GOA 
groundfish  fisheries  for  2002. 

(c)  Receive  report  on  Halibut  Excluder 
Device  research;  provide  comment  or 
staff  direction  as  appropriate, 

(d)  Review  tasking  and  problem 
statement  for  differential  gear  impact 
analysis  for  Pacific  cod. 

(e)  Discuss  tasking  an  independent 
review  of  the  Council's  F40  harvest 
strategy. 

(f)  Review  discussion  paper  on  catch 
and  bycatch  disclosure  (if  material  is 
available);  provide  staff  direction  as 
appropriate. 

(g)  Review  discussion  paper  on 
bycatch  implications  of  Steller  sea  lion 
measures  for  2002  (if  data  available). 

10.  Staff  Tasking: 

(a)  Review  existing  tasking  and 
provide  direction  as  necessar\' 

(b)  Receive  status  report  on  agency 
initiative  to  collect  socio-economic  data. 

Scientific  and  Statistical  Committee: 
The  SSC  agenda  will  include  the 
following  issues: 

a.  Seabird  Avoidance  Measures  (Item 
#3  on  the  Council  agenda) 

b.  BSAI  Crab  Rationalization  (Item  #4 
on  the  Council  agenda) 

c.  Halibut/Sablefish  IFQ  issues  (Item 
#6  on  the  Council  agenda) 

d.  Essential  Fish  Habitat  (Item  #7  on 
the  Council  agenda) 

e.  Groundfish  SEIS  (Item  i8  on  the 
Council  agenda) 

f  Bering  Sea/ Aleutian  Islands  and 
Gulf  of  Alaska  SAFE  documents  (Item 
i9(a)  on  the  Council  agenda) 

g.  Independent  review  of  the 
Council's  F40  har\est  strategy  {Item  i9 
(e)  on  the  Council  agenda) 

Advison,-  Panel:  The  Advisory  Panel 
will  address  the  same  agenda  issues  as 
the  Council,  with  the  exception  of  the 
Reports  under  Item  1  of  the  Council 
agenda. 

IFQ  Implementation/Cost  Recoven' 
Committee:  The  committee  will  address 
the  following  issues: 

1.  Review  NMFSs  estimated  IFQ  fee 
and  budget  costs  for  2002. 

2.  Review  enforcement  issues  (prior 
notice  of  landing;  offload  "window"; 
shipment  report;  and  vessel  clearance). 

Other  impromptu  workgroup  or 
committee  meetings  may  be  scheduled 
during  the  meeting  week;  such  meetings 
will  be  announced  in  the  various 
meetings  and  posted  in  the  hotel. 


Although  non-emergency  issues  not 
contained  in  this  agenda  mav  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  anv 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305  (cj  of  the  Magnuson- 
Stevens  Act.  provided  the  public  has 
been  notified  of  the  NTFMC's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physicallv 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated   November  14,  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
[FR  Doc.  01-28878  Filed  11-16-01;  8:45  am] 

BILLING  COOC  3510-22-3 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110801A] 

Marine  Mammals;  File  No.  481-1623-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

.\tmospheric  Administration  (NO,AA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
LGL  Limited.  Environmental  Research 
Associates.  22  Fisher  Street.  POB  280. 
King  City.  Ontario.  Canada  L7B  l.\6 
(Principal  Investigator:  Dr.  lohn  W. 
Lawson)  has  applied  in  due  form  for  a 
permit  to  take  ringed  seals  (P/joca 
hispida)  and  incidentally  take  bearded 
seals  [Erignathus  barbatus]  and  spotted 
seals  (Phoca  largha)  for  purposes  of 
scientific  research 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
19.  2001 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  ofnce(s): 

Permits  and  Documentation  Division, 
Office  of  Protec;ted  Resources.  NMFS. 
1315  East-West  Highway.  Room  13705. 
Silver  Spring,  MD  20910:  phone  (301) 
713-2289;  fax  (301)  713-0376;  and 


-Maska  Region,  NMFS.  P.O.  Box 
21668,  Juneau.  AK  99802-1668:  phone 
(907) 586-7221: fax  (907)  586-7249 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  [ohnson  or  .'\mv  Sloan  (301)  713- 
2289 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended 
(MMPA:  16  use   1361  et  seq  ).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  has  requested  a  permit 
to  take  ringed  seals  and  incidentall\ 
take  bearded  and  spotted  seals  annuailv 
Researchers  will  use  trained  dogs  within 
the  fast  ice  distant  from  and  near  to 
industrial  activities  during  winter  to 
locate  seals  LGL  proposes  to 

(a)  take  150  seals  by  harassment 
during  on-ice  searchers  for  breathing 
holes  and  resting  lairs,  and  during  setup 
and  recovery  of  the  VHF  receiver 
stations.  20  ringed  seals  will  be 
captured  and  tagged  with  VHF 
transmitters  and  implant  PIT  (Passive 
Integrated  Transponder)  tags. 

(h)  take  up  to  5  accidental  mortalities, 
over  a  5-year  period: 

(c)  take  an  unlimited  number  of  seals 
during  four  aerial  survey  transects,  each 
survey  requiring  two  days  Two  davs  of 
surveys  constitutes  one  of  four  complete 
sur\'ey  coverages  of  the  studv  area. 
These  sur\'eys  had  been  conducted 
under  Letter  of  Confirmation  No.  481- 
1626  issued  under  authonty  of  the 
General  .^uthorization  for  Scientific 
Research  That  authorization  will  be 
incorporated  into  the  scientific  research 
permit,  if  issued; 

(d)  conduct  acoustic  characterization 
of  on-ice  anthropogenic  sounds  by 
employing  calibrated  hydrophones, 
microphones  and  geophones  in  holes 
drilled  through  the  ice  near  an  intended 
path  of  a  vibroseis  seismic  survev 
convoy  or  some  other  noisy 
anthropogenic  activities  and  make 
acoustic  recordings  as  the  operation 
moves  past  To  characterize  received 
levels  for  ringed  seals,  sea!  lairs  will  be 
instrumented  with  these  acoustic 
recording  instruments  to  measure  the 
characteristics  of  man-made  sounds  in  a 
natural  seal  structure  and  to  obtain 
concurrent  acoustic  and  behavioral  data 
from  the  same  lair  by  deploying 
telemetr\-  devices  within  the  lair  (i.e., 
recording  thermistors): 

(e)  conduct  genetic  and  contaminant 
studies  of  ringed  seals  using  teeth  and 
tissue  samples  acquired  from  Native 
hunters  during  subsistence  harvests. 
Teeth  and  tissue  samples  for 
contaminant  studies  will  also  be 
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acquired  from  Native  hunters  for 
bearded  and  spotted  seals. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
use.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits 
and  Documentation  Division,  F/PRl. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  nn  this  particular  request  would 
be  appropriate 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period   Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  w  ith  the  publication  of 
this  notice  in  the  Federal  Register, 
N'MFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated   November  13.  2001. 
.\nn  D.  Terbush. 

Chift.  PtTinit^  ami  Documentation  Division. 
Officf  of  Protected  Resources.  National 
.Marine  Fisheries  Senice 

jFR  Doc.  01-28879  Filed  1 1-15-01;  8:45  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110501G) 

Marine  Mammals;  Scientific  Research 
Permrt  (No.  1012-1647-00) 

AGENCY:  National  Marine  Fisheries 
Service  (N'MFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Issuance  of  Permit. 


summary:  Notice  is  hereby  given  that  Dr. 
Robert  B.  Griffin.  Mote  Marine 
Laboratory,  1600  Ken  Thompson 
Parkway,  Sarasota,  FL  34236,  has  been 
issued  a  permit  to  take  Atlantic  spotted 
dolphins  {Stpnella  frontnlis)  and 
bottlenose  dolphins  {Tur^iops 
truncatus)  for  purposes  of  scientific 
research. 


ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southeast 
Region,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813/570- 
5312) 

FOR  FURTHER  INFORMATION  CONTACT: 

Trevor  Spradlin  or  Lynne  Barre,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
6.  2001,  notice  was  published  in  the 
Federal  Register  (66  FR  41005)  that  a 
request  for  a  scientific  research  permit 
had  been  submitted  by  the  above-named 
individual  to  take  Atlantic  spotted 
dolphins  and  botdenose  dolphins  in  the 
Gulf  of  Mexico  over  a  five  year  period 
during  the  conduct  of  photo- 
identification,  biopsy  sampling  and 
suction  cup  tagging  activities.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U,S,C.  1361  et  seq]  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Dated:  November  13.  2001. 
Ann  D.  Terbush. 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resoun:es.  National 
\tarine  Fisheries  Service. 

[FR  Do(    01-28881  Filed  11-16-01;  8:45  am] 

BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Proposed  Information  Collection; 
Comment  Request;  Technology 
Opportunities  Program  Reviewer 
Information  Form 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  a  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  18,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 


Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230  (or  via  the 
Internet  mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Clifton  Beck,  NTIA,  Room 
H-4888.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Technology  Opportunities 
Program  (TOP)  promotes  the 
widespread  availability  and  use  of 
digital  network  technologies  in  the 
public  and  non-profit  sectors.  To 
accomplish  this  objective.  TOP  provides 
matching  grants  to  state,  local,  and  tribal 
governments  and  non-profit  entities  for 
model  projects  that  demonstrate 
innovative  uses  of  digital  network 
technologies  in  underserved 
communities,  TOP  projects  address 
specific  challenges  and  realize 
opportunities  for  change  in  such  areas 
as  lifelong  learning,  community  and 
economic  development,  government 
and  public  ser\ices,  safety,  health, 
culture,  and  the  arts. 

Since  1994.  TOP  has  made  matching 
grants  to  state,  local  and  tribal 
governments,  health  care  providers, 
schools,  libraries,  police  departments, 
and  community-based  non-profit 
organizations.  To  date,  TOP  has 
awarded  530  grants,  in  all  50  states, 
Puerto  Rico,  the  District  of  Columbia, 
and  the  U.S.  Virgin  Islands,  totaling 
S192.5  million  and  leveraging  S268 
million  in  local  matching  funds. 

As  part  of  TOP'S  process  to  select 
projects  for  funding,  external  experts  are 
u.sed  to  review  applications.  Collection 
of  information  about  potential  reviewers 
is  used  to  determine  their  eligibility  and 
availability  and  to  facilitate  payment  for 
services  rendered  if  they  are  selected  to 
review. 

Currently.  TOP  is  exploring  options  to 
redesign  the  processes  for  becoming  a 
reviewer  of  grant  applications.  The  goals 
of  the  redesign  process  are  to  improve 
the  ease  for  registering  to  become  a 
reviewer  and  reduce  the  cost  (to  the 
agency)  of  the  identification,  selection, 
and  notification  of  an  individual's 
review  status.  To  accomplish  these 
goals,  TOP  proposes  to  offer  both  an 
Internet-based  and  a  paper-based  form 
for  the  submission  of  reviewer 
information, 

II.  Method  of  Collection 

Electronic  and  paper  form. 


m.  Data 

OMB  Number:  0660-0010 

Form  Number:  None. 

Ty-pe  of  Review:  Regular  Submission. 

Affected  Public:  State  and  local 
government,  not-for-profit  institutions, 
and  business  and  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
130. 

Estimated  Time  Per  Response:  Ifl 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  42. 

Estimated  Total  Annual  Cost:  0. 

A'  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  program, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
collection  of  information;  (c)  wavs  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection; 
they  also  become  a  matter  of  public 
record. 

Dated:  November  13.  2001 
Gwellnar  Banlts, 

Manu^frnrnt  Analyst.  Office  of  the  Chief 

Information  Officer. 

|FR  Do(  .  01-28793  Filed  11-16-01;  8:45  am] 

BttJJNG  COOE  3S10-60-P 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  No.  01 1 1 09273-1 273-01  ] 

RIN0660-XX13 

Notice,  Request  for  Comments  on 
Deployment  of  Broadband  Networlcs 
and  Advanced  Telecommunications 

AGENCY:  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce. 
ACTION:  Request  For  Comments  on 
Deployment  of  Broadband  Networks 
and  Advanced  Telecommunications 
Services. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  invites 
interested  parties  to  comment  on 
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broadband  deployment  in  the  United 
States.  NTIA  invites  the  public  to 
submit  comments  on  several  issues 
including:  supply  and  demand  for 
broadband  services;  and  the  technical, 
economic,  or  regulator,-  barriers  to 
broadband  deployment.  Comments 
should  be  submitted  on  paper  and, 
where  possible,  in  electronic  form  as 
well.  .MI  comments  submitted  in 
response  to  this  Notice  will  be  posted 
on  the  NTIA  Web  site. 

DATES:  Interested  parties  are  invited  to 
submit  comments  no  later  than 
December  14,  2001. 

ADDRESSES:  Comments  may  be  mailed  to 
Josephine  Scarlett,  Office  of  the  Chief 
Counsel.  National  Telecommunications 
and  Information  Administration.  Room 
4713  HCHB.  1401  Constitution  Ave.. 
NW..  Washington.  DC  20230.  Parties 
should  submit  an  original  and  five  (5) 
copies.  Where  possible,  parties  should 
include  a  diskette  in  ASCII.  WordPerfect 
(please  specifi,-  version)  or  Microsoft 
Word  (please  specify  version)  format 
Diskettes  should  be  labeled  with  the 
name  and  organizational  affiliation  of  , 
the  filer,  and  the  name  version  of  the 
word  processing  program  used  to  create 
the  document  In  the  alternative  to  a 
diskette,  comments  may  be  submitted 
electronically  to  the  following  electronic 
mail  address;  broadband@ntia.doc  gov. 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Josephine  Scarlett.  Office  of  the  Chief 
Counsel,  telephone:  (202)  482-1816. 
Media  inquiries  should  be  directed  to 
the  Office  of  Public  Affairs.  National 
Telecommunications  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

NTIA  is  the  executive  branch  agency 
responsible  for  developmg  and 
articulating  domestic  and  international 
telecommunications  policy  NTIA  is  the 
principal  advisor  to  the  President  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement  and  to  the 
regulation  of  the  telecommunications 
industry. 

On  October  12.  2001.  NTIA  held 
informal  discussions  with  the  public 
and  telecommunications  companies  to 
gather  information  about  the  status  of 
broadband  deployment  in  the  United 
States.  The  participants  discussed  cable 
open  access,  broadband  deployment  in 
underserved  rural  areas,  demand  and 
supply  for  advanced  services,  technical 
and  economic  roadblocks  to  broadband 


deployment,  and  regulatory  methods  for 
stimulating  supply  and  demand. 

The  request  for  comment  is  a  part  of 
NTLA's  ongoing  effort  to  obtain  more 
infcHmation  about  broadband  issues. 
Information  submitted  in  response  to 
this  Notice  will  be  used  to  assist  the 
Administration  in  developing  a 
domestic  telecommunications  policy 
and  to  continue  NTIA's  support  for 
removing  obstacles  to  broadband 
deployment. 

NTIA  seeks  comment  on  the  following 
specific  questions.  Parties  are  requested 
to  respond  to  the  questions  about  which 
they  have  particular  knowledge  or 
informatinn 

II.  Questions 

A.  What  should  be  the  primar\'  policy 
considerations  in  formulating 
broadband  policy  for  the  countr\? 
Please  discuss  the  relative  importance  of 
the  following:  access  for  all;  facilities- 
based  competition;  minimal  regulation; 
technological  neutrality;  intra-modal 
competition:  inter-modal  competition; 
and  any  other  policy  consideration. 

B  How  should  broadband  services  be 
defined'  Please  discuss  (1)  what  criteria 
should  be  used  to  determine  whether  a 
facility  or  ser\ice  has  sufficient 
transmission  capacit\  to  be  classified  as 
"broadband;  "  (2)  how  the  definition 
should  evolve  over  time;  and  (3)  the 
policy  implications  of  how  the  term  is 
defined. 

C.  Several  studies  indicate  that  the 
rate  of  deployment  of  broadband 
ser\-ices  is  equal  to  or  greater  than  the 
deployment  rates  for  other  technologies. 
What  is  the  current  status  of  (1)  supplv 
and  (2)  demand  of  broadband  services 
in  the  United  States'  When  addressing 
supply,  please  discuss  current 
deployment  rates  and  any  regulatory- 
policies  impeding  supply  When 
addressing  demand,  please  discuss  both 
actual  take  rates  and  any  evidence  of 
unsened  demand  Please  also  address 
potential  underlying  causes  of  low 
subscribership  rates,  such  as  current 
economic  conditions,  price,  cost- 
structure,  impediments  to  the 
development  of  broadband  content,  or 
any  other  factor  To  what  extent  has  the 
growth  in  competition  for  broadband 
and  other  ser\ices  been  slowed  bv  the 
existing  rates  and  rate  structures  for 
regulated  telecommunications  ser\'ices? 

D  Should  government  adopt  as  a  goal 
"access  for  all  '  to  broadband  ser\-ice'' 
What  would  be  the  costs  of  such  a  goal? 
What  policy  initiatives,  if  anv,  should 
be  considered  to  achieve  that  goal'  .\re 
there  areas  or  persons  that  are  unlikely 
to  be  served  through  marketplace 
forces? 
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E.  Do  the  interconnection. 
unbundling,  and  resale  requirements  of 
the  Teleciommunitdtions  .\ct  of  1996 
reduce  incumbent  local  exchange 
carriers'  (ILECs)  incentives  to  invest  in 
broadband  facilities  and  services? 

1   Are  their  investment  disincentives 
attributable  to  the  regulated  rates  for 
interconnection,  unbundled  network 
elements,  and  resold  services? 

2.  To  what  extent  are  those 
disincentives  due  to  ILECs' 
uncertainties  about  their  ability  to 
recover  the  added  network  costs  needed 
to  accommodate  potential  requests  from 
competitors'  What  are  the  magnitude  of 
those  additional  costs'  What 
mechanisms  could  be  used  to  share  the 
risks  of  those  costs  efficiently  and 
equitably  among  ILECs,  competitors,  or 
users' 

3  To  what  extent  are  the  returns  on 
ILECs'  investments  in  new- 
infrastructure  uncertain?  Is  the 
uncertainty  of  gaining  an  adequate 
return  on  each  infrastructure 
improvement  (attributable  in  part  to 
other  firms'  ability  to  use  those  facilities 
to  offer  competing  sen'ices)  significant 
enough  to  deter  investmenf 

4.  What  are  the  principal  strengths 
and  weaknesses  of  the  FCC's  total 
element  long  mn  incremental  cost 
(TELRJC)  •  methodology'  What  changes 
could  be  made  to  render  TELRIC  an 
effective  deterrent  to  the  exercise  of 
market  power  and  conducive  to  efficient 
infrastructure  investment'  Would  it  be 
possible  to  construct  an  alternative 
methodology  that  would  not  depend  on 
cost  information  controlled  by  regulated 
firms'' 

F.  Some  have  suggested  that  a 
regulator*'  dividing  line  should  be 
drawn  between  legacy  "non-broadband" 
facilities  and/or  services  and  new 

broadband"  facilities  and/or  services. 
Is  this  a  feasible  approach?  If  so,  how 
would  It  work? 

1.  What  effects  would  changes  in  the 
regulatory  structure  for  broadband 
ser\ic;es  and  fai  ilities  have  on 
regulation  and  competition  with  respect 
to  voice  telephone  and  other  non- 
bruadband  services? 

1.  If  ILECs  deploy  broadband  services 
using  a  mixture  of  new  and  old 


TtLRlt.  IS  a  method  of  detfrmining  the  cost  of 
telephone  service  based  on  the  forward-looking, 
incremental  cost  of  equipment  and  labor  without 
taking  into  account  the  historical,  or  embedded 
cost.  Tho  pricing  method  is  based  on  a  hypothetical 
network  using  the  most  efficient  technology 
available.  See  47  CFR  51..S03.  ,S1.505  (1997);  In  Re 
Implementation  of  the  lxx:al  Competition 
Provisions  in  the  Telectimmunications  Act  of  1996. 
CC  Docket  Nos.  96-98  and  95-185.  1 1  FCC  Red 
15499  (1996).  vacated.  120  F.3d  753  (Bth  Cir.  1997). 
ivmanded.  219  F..3d  744  (Bth  Cir.  20(X)).  rert. 
grunted.  General  Comm..  Inc.  v.  Iowa  Util.  Bd.,  121 
S.Cl,  879(2001). 


facilities,  will  competitors  be  able  to  use 
the  older  shared  facilities  that  they 
previously  had  access  to? 

3.  If  ILECs  deploy  broadband  facilities 
to  replace  portions  of  their  existing 
copper  plant,  will  the  displaced  copper 
plant  give  competitors  a  viable 
opportunity  to  offer  alternative  services? 
What  would  be  the  annual  costs  to  the 
ILEC  (or  to  a  purchaser  of  the  displaced 
copper  plant)  of  a  continuing  obligation 
to  maintain  that  plant? 

4.  What  regulations,  if  any,  should 
apply  to  new  broadband  facilities  and/ 
or  services  to  ensure  a  competitive 
marketplace? 

G.  To  what  extent  have  competitive 
firms  deployed  their  own  (a)  transport, 
(b)  switching,  and  (c)  loop  facilities?  Are 
those  investments  limited  to  particular 
areas  of  the  country  or  to  particular 
portions  of  communities  and 
metropolitan  areas?  What  market 
characteristics  must  exist  for 
competitors  to  make  facilities-based 
investments?  Do  competitors  have  the 
ability  to  deploy  their  facilities  in  ways 
that  minimize  costs  and  facilitate 
efficient  network  design? 

H.  What  cable  companies  are 
currently  conducting  trials  to  evaluate 
giving  multiple  Internet  service 
providers  access  to  broadband  cable 
modem  services?  Describe  the  terms  and 
conditions  of  ISP  access  in  such  trials. 
What  technical,  administrative,  and 
operational  considerations  must  be 
addressed  to  accommodate  multiple  ISP 
access?  How  can  cable  firms  manage  the 
increased  traffic  load  on  their  shared 
distribution  systems  caused  bv  multiple 
ISPs? 

1.  What  problems  have  companies 
experienced  in  deploying  broadband 
services  via  wireless  and  satellite?  What 
regulaton'  changes  would  facilitate 
further  growth  in  such  services?  Is 
available  spectrum  adequate  or 
inadequate?  What  additional  spectrum 
allocations,  if  any,  are  needed? 

].  How  should  the  broadband  product 
market  be  defined?  What  policy 
initiatives  would  best  promote  intra- 
modal  and  inter-modal  broadband 
competition? 

K.  Would  it  be  appropriate  to 
establish  a  single  regulator.'  regime  for 
all  broadband  services?  Are  there 
differences  m  particular  broadband 
network  architectures  (e.g.,  differences 
between  cable  television  networks  and 
traditional  telephone  networks)  that 
warrant  regulatory  differences?  What 
would  be  the  essential  elements  of  a 
unified  broadband  regulatorv  regime? 

L.  Are  there  local  issues  affecting 
broadband  deployment  that  should  be 
addressed  by  federal  policies?  Please 
provide  specific  information  or 


examples  regarding  these  problems. 
Should  fees  for  rights  of  way  and  street 
access  reflect  costs  in  addition  to  the 
direct  administrative  costs  to  the 
municipalities  affected?  To  what  extent 
do  state  laws  and  regulations  limit 
municipalities'  ability  to  establish 
nondiscriminatory  charges  for  carriers' 
use  of  public  rights-of-way?  Please 
discuss  the  most  appropriate 
relationship  between  federal,  state,  and 
local  governments  to  ensure  minimal 
regulation  while  removing  disincentives 
or  barriers  to  broadband  deployment. 

M.  Are  there  impediments  to  federal 
lands  and  buildings  that  thwart 
broadband  deployment?  Please  provide 
specific  data.  What  changes,  if  any,  may 
be  necessary  to  give  service  providers 
greater  access  to  federal  property? 

N.  With  respect  to  any  proposed 
regulatory  changes  suggested  in 
response  to  the  above  questions,  can 
those  changes  be  made  under  existing 
authority  or  is  legislation  required? 

Nancy  I.  Victory, 

Assistar\t  Secretary  for  Communications  and 

Information. 

[PR  Doc.  01-28784  Filnd  U-16-01;  8:45  am) 
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COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Designations  under  the  Textile  and 
Apparel  Short  Supply  Provisions  of  the 
African  Growth  and  Opportunity  Act 
(AGOA)  and  the  United  States- 
Caribtiean  Basin  Trade  Partnership  Act 
(CBTPA) 

November  l.T,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Determination 


SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(Committee)  has  determined,  under  the 
AGOA  and  CBTPA,  that  rayon  filament 
yarn,  classified  in  subheading  5403.31 
and  5403.32  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  for 
use  in  fabric  for  apparel,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  The  Committee  hereby 
designates  apparel  articles  that  are  both 
cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  an  eligible 
country,  from  fabric  formed  in  the 
United  States  containing  rayon  filament 
yam  not  formed  in  the  United  States,  as 
eligible  for  quota-free  and  duty-free 
treatment  under  the  textile  and  apparel 
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short  supply  provisions  of  the  AGOA 
and  the  CBtPA.  and  eligible  under  HTS 
subheadings  9819,11.24  or  9820  11.27  to 
enter  free  of  quotas  and  duties,  provided 
all  other  yarns  are  U.S.  formed  and  all 
other  fabrics  are  U.S.  formed  from  varns 
wholly  formed  in  the  U.S. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  I.  Martello.  Office  of  Textiles  and 
Apparel.  US  Department  of  Commerce, 
(202) 482-3400 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  112(b)(5)(B)  of  the 
.•\GOA  and  Section  21 1  of  the  CBTPA. 
amending  Section  213(b)(2)(A)(v)(II)  of  the 
Caribbean  Basin  Economic  Recoverv  Act 
(CBER.M;  Presidential  Prociamatioiis  7350 
and  7351  of  October  2,  2000:  Executive  Order 
No.  13191  nf  Ianuar>'  17,  2001. 

Background 

The  short  supply  provision  of  the 
AGOA  provides  for  duty-free  and  quota- 
free  treatment  for  apparel  articles  that 
are  both  cut  (or  knit-to-shape)  and  sewn 
or  otherwise  assembled  in  one  or  more 
beneficiar\'  sub-Saharan  African 
countries  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  sub-Saharan  African  countn. 
if  it  has  been  determined  that  such 
yams  or  fabrics  cannot  be  supplied  bv 
the  domestic  industr\'  in  commercial 
quantities  in  a  timely  manner  and 
certain  procedural  requirements  have 
been  met.  In  Presidential  Proclamation 

7350.  the  President  proclaimed  that  this 
treatment  would  apply  to  such  apparel 
articles  from  fabrics  or  yams  designated 
by  the  appropriate  U.S.  govemment 
authority  in  the  Federal  Register.  In 
Executive  Order  13191.  the  President 
authorized  the  Committee  to  determine 
whether  particular  yarns  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  under  the  AGOA. 

Similarly,  the  short  supply  provision 
of  the  CBTPA  provides  for  duty-free  and 
quota-free  treatment  for  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  otherwise  assembled  in  one  or 
more  beneficiary  CBTPA  country  from 
fabric  or  yam  that  is  not  formed  in  the 
United  States  or  a  beneficiary  CBTPA 
country  if  it  has  been  determined  that 
such  yarns  or  fabrics  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner  and 
certain  procedural  requirements  have 
been  met.  In  Presidential  Proclamation 

7351.  the  President  proclaimed  that  this 
treatment  would  apply  to  such  apparel 
articles  from  fabrics  or  yams  designated 
by  the  appropriate  U.S.  government 
authority  in  the  Federal  Register.  In 
Executive  Order  13191,  the  President 
authorized  the  Committee  to  determine 
whether  particular  yarns  or  fabrics 


cannot  be  supplied  by  the  domestic 
industn,-  in  commercial  quantities  in  a 
timelv  manner. 

OnMay  23,  2001,  the  Committee 
received  a  petition  alleging  that  rayon 
filament  yam.  classified  in  subheading 
5403.31  and  5403^2  of  the  HTS  for  use 
in  fabric  for  apparel,  cannot  be  supplied 
bv  the  domestic  industn,'  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA  and  CBTPA  and  requesting  that 
apparel  articles  from  U.S.  formed'fabric 
containing  such  yams  be  eligible  for 
preferential  treatment  under  the  .^CrO.^ 
and  CBPTA  On  May  31.  2001.  the 
Committee  requested  public  comment 
on  the  petition  (66  FR  29549).  On  lune 
18.  2001.  the  Committee  and  the  US 
Trade  Representative  (USTR)  sought  the 
advice  of  the  Industr\'  Sector  Advisory- 
Committee  for  Wholesaling  and 
Retailing  and  the  Industn.-  Sfcior 
Advisory  Committee  for  textiles  and 
Apparel  (collectivelv,  the  ISACs)  On 
lune  19.  2001.  the  Committee  and  USTR 
offered  to  hold  consultations  with  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate 
(collectively,  the  Congressional 
Committees)  On  July  9.  2001.  the  U.S. 
International  Trade  Commission 
(USrrC)  provided  advice  on  the 
petition.  Based  on  the  information  and 
advice  received  and  its  understanding  of 
the  industry,  the  Committee  determined 
that  the  yarn  set  forth  in  the  petition 
cannot  be  supplied  by  the  domestic 
industr\-  in  commercial  quantities  in  a 
timely  manner.  On  luly  19.  2001.  the 
Committee  and  USTR  submitted  a 
report  to  the  Congressional  Committees 
that  set  forth  the  action  proposed,  the 
reasons  for  such  action,  and  advice 
obtained  A  period  of  60  calendar  davs 
since  this  report  was  submitted  has 
expired,  as  required  bv  the  AGOA  and 
CBTPA 

The  Committee  hereby  designates  as 
eligible  for  preferential  treatment  under 
subheading  9819.1 1 .24  of  the  HTS  (for 
purposes  of  the  AGOA).  and  under 
subheading  9820. 1 1 .27  of  the  HTS  (for 
purposes  of  the  CBTPA).  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  othenvise  assembled  in  one  or 
more  eligible  beneficiar\-  sub-Saharan 
African  countries,  or  one  or  more 
eligible  CBTPA  beneficiar\-  countries, 
from  fabric  formed  in  the  United  States 
containing  rayon  filament  yarn  not 
formed  in  the  United  States,  provided 
that  all  other  yarns  are  whollv  formed 
in  the  United  States  and  that  all  other 
fabrics  are  w-hoUy  formed  in  the  United 
States  from  yarns  w-hoUy  formed  in  the 
United  States,  that  are  imported  directlv 
into  the  customs  territory'  of  the  United 
States  from  an  eligible  beneficiary  sub- 


Saharan  African  country  or  an  eligible 
CBTPA  beneficiary  countrv. 

An  "eligible  beneficiary  "sub-Saharan 
African  country"  means  a  countn- 
which  the  President  has  designated  as  a 
beneficiar>-  sub-Saharan  African  countn,- 
under  section  506A  of  the  Trade  Act  of' 
1974  (19  U.S.C.  2466a)  and  which  has 
been  the  subject  of  a  finding,  published 
in  the  Federal  Register,  that  the  country 
has  satisfied  the  requirements  of  section 
113  ofthe  AGOA  (19  U.S.C.  3722)  and 
resulting  in  the  enumeration  of  such 
countr\  in  U.S.  note  1  to  subchapter  XIX 
of  chapter  98  of  the  HTS.  An  "eligible 
CBTP.^  benefician  countn,  "  means  a 
countn,  which  the  President  has 
designated  as  a  CBTPA  beneficiar\' 
countr\'  under  section  213(b)(5)(B)  of 
the  CBER.^  (19  U.S.C.  2703(b)(5)(B))  and 
which  has  been  the  subject  of  a  finding, 
published  in  the  Federal  Register,  that 
the  countn,'  has  satisfied  the 
requirements  of  section  213(b)(4)(A)(ii) 
oftheCBERA(19U.S.C. 
2703(b)(4)(A)(ii))  and  resulting  in  the 
enumeration  of  such  country  in  U.S. 
note  1  to  subchapter  XX  of  chapter  98 
of  the  HTS. 

D,  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Dot  01-28826  Filed  11-16-01;  8:45  am] 
BIUJNG  CODE  3510-Ofl-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Dental  of  Short  Supply  Request  under 
the  North  American  Free  Trade 
Agreement  (NAFTA) 

November  14   2001 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA) 

ACTtON:  Denial  of  request  alleging  that 
yams  of  cashmere  and  yams  of  camel 
hair  cannot  be  supplied  by  the  domestic 
industr>'  in  commercial  quantities  in  a 
timely  manner. 

SUMMARY:  On  lune  14.  2001  the 
Chairman  ofthe  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  received  a  petition  from  Amicale 
Industries.  Inc..  pursuant  to  Section  7.2 
of  Annex  300-B  ofthe  North  American 
Free  Trade  Agreement  (.NAFTA),  that 
certain  yarns  of  came)  hair  and  certain 
yams  of  cashmere,  classified  in  heading 
5108.10.60  ofthe  Harmonized  Tariff 
Schedule  ofthe  United  States  (HTSUS). 
cannot  be  supplied  by  the  domestic 
industn,'  in  commercial  quantities  in  a 
timely  manner  and  requesting  that  the 
President  proclaim  a  modification  ofthe 
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NAFTA  rules  of  origin.  The  yarns  are 
described  as  (1)  Yarns  of  cashmere, 
singles,  multiple  or  plied,  of  fiber  17.5 
to  19  microns  average  diameter,  of 
natural,  bleached,  or  dyed  fiber,  of 
metric  count  9.7  or  finer  (3  run  or  finer), 
mule  spun  or  frame  spun.  (2)  Yarns  of 
camel  hair,  singles,  multiple  or  plied,  of 
fiber  18  microns  average  diameter  or 
finer,  of  bleached  or  dyed  fiber,  of 
metric  count  16  or  finer  (5  run  or  finer), 
mule  spun  or  frame  spun. 

Such  a  proclamation  may  be  made 
only  after  reaching  agreement  with  other 
NAFT.\  countries  on  the  modification. 
On  lune  27.  2001.  CITA  published  a 
Federal  Register  notice  (66  FR  34156) 
requesting  public  comments  on  this 
petition,  in  particular  with  regard  to 
whether  cashmere  and  camel  hair  yam 
can  be  supplied  by  the  domestic 
industrv  in  commercial  quantities  in  a 
timelv  manner 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  ].  Walsh.  International  Trade 
.Specialist.  Office  of  Te.xtiles  and 
.■\pparei.  U.S.  Department  of  Commerce, 
(2021 482-3400 
SUPPLEMENTARY  INFORMATION: 

Aulhorilv:  Seitijn  Ji)4  of  the  Agricultural 
Act  of  1956,  as  amended  (7  USC  1854); 
Section  202(q)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  (19 
l!SC  33.12(q));  Executive  Order  11651  of 
March  3.  1972.  as  amended. 

Background 

Under  the  NAFTA.  NAFTA  countries 
are  required  to  eliminate  customs  duties 
on  textile  and  apparel  goods  that  qualif\' 
as  originating  goods  under  the  NAFTA 
rules  of  origin,  which  are  set  out  in 
Annex  401  of  the  NAFTA.  The  NAFTA 
provides  that  the  rules  of  origin  for 
textile  and  apparel  products  may  be 
amended  through  a  subsequent 
agreement  by  the  NAFTA  countries.  In 
consultations  regarding  such  a  change, 
the  NAFTA  countries  are  to  consider 
issues  of  availability  of  supply  of  fibers, 
yarns,  or  fabrics  in  the  free  trade  area 
and  whether  domestic  producers  are 
capable  of  supplying  commercial 
quantities  of  the  good  in  a  timely 
manner  The  Statement  of 
Administrative  Action  (SA^A)  that 
accompanies  the  NAFTA 
Implementation  Act  states  that  any 
interested  person  may  submit  to  CITA  a 
request  for  a  modification  to  a  particular 
rule  of  origin  based  on  a  change  in  the 
availability  in  North  American  of  a 
particular  fiber,  yam  or  fabric  and  that 
the  requesting  party  would  bear  the 
burden  of  demonstrating  that  a  change 
is  warranted.  The  SAA  provides  that 
CITA  may  make  a  recommendation  to 
the  President  regarding  a  change  to  a 
rule  of  origin  for  a  textile  or  apparel 


good.  The  NAFTA  Implementation  Act 
provides  the  President  with  the 
authority  to  proclaim  modifications  to 
the  NAFTA  rules  of  origin  as  are 
necessary  to  implement  an  agreement 
with  one  or  more  NAFTA  country  on 
such  a  modification. 

On  lunc  14,  2001  the  Chairman  of 
CITA  received  a  petition  from  Amicale 
Industries,  Inc.  alleging  that  certain 
yarns  of  cashmere  and  of  camel  hair 
classified  in  heading  5108.10.60  of  the 
HTSUS,  cannot  be  supplied  by  the 
domestic  industry'  in  commercial 
quantities  in  a  timely  manner  and 
requesting  that  the  President  proclaim  a 
modification  of  the  NAFTA  rules  of 
origin.  Amicale  requested  that  the 
President  proclaim  that  apparel  articles 
of  U.S.  fomied  fabrics  of  such  yarns  be 
eligible  for  preferential  treatment  under 
the  NAFTA. 

CITA  solicited  public  comments 
regarding  this  request  (66  FR  34156) 
particularly  with  respect  to  whether 
yarn  of  cashmere  and  yarn  of  camel 
hair,  classified  in  HTSUS  heading 
5108  10.80,  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  The  yams 
are  described  as  (1)  Yams  of  cashmere, 
singles,  multiple  or  plied,  of  fiber  17,5 
to  19  microns  average  diameter,  of 
natural,  bleached,  or  dyed  fiber,  of 
metric  count  9.7  or  finer  (3  run  or  finer), 
mule  spun  or  frame  spun.  (2)  Yarns  of 
camel  hair,  singles,  multiple  or  plied,  of 
fiber  18  microns  average  diameter  or 
finer,  of  bleached  or  dyed  fiber,  of 
metric  count  16  or  finer  (5  run  or  finer), 
mule  spun  or  frame  spun.  The 
referenced  yams  would  produce  woven 
fabrics  for  use  in  suits,  coats  and  suit- 
tvpe  jackets  classified  under  HTS 
subheadings  6201.11,  6202.11,  6203.11, 
6203.31.  6204.11  and  6204.41. 

On  the  basis  of  the  public  comments 
received,  yarn  of  cashmere  and  yam  of 
camel  hair  appears  to  be  spun  in  the 
United  States  and  to  be  available  from 
U.S.  producers.  One  company  in  its 
submission  claims  to  be  currently 
spinning  these  yams  and  another 
company  claims  to  be  currently  having 
these  yams  spun  in  both  the  United 
States  and  Mexico  and  is  willing  to 
supply  Amicale.  A  third  company 
claims  it  is  able  and  willing  to  supply 
all  but  the  5  mn  camel  hair  yarn. 
Moreover.  Amicale  has  the  ability  to 
produce  these  yarns.  It  appears  that 
there  is  substantial  U.S.  production  of 
these  yarns  and  that  the  yams  can  be 
supplied  in  commercial  quantities. 

Based  on  its  review  of  tne  petition 
and  public  comments  received,  CITA 
has  determined  to  deny  Amicale's 
petition.  Amicale  has  not  established 
that  these  yams  cannot  be  supplied  by 


the  domestic  industry  in  commercial 
quantities  in  a  timely  manner.  In  fact,  it 
appears  that  these  yams  can  be  so 
supplied.  As  a  result,  consultations  with 
Canada  and  Mexico  will  not  be 
requested. 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.01-28827  Filed  11-16-01:  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Funding  Opportunity  for  Provision  of 
Training  and  Technical  Assistance  to 
the  AmeriCorps  Promise  Fellows 
Grantees 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  opportunity. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Corporation  for 
National  and  Community  Ser\'ice 
(Corporation)  will  u.se  approximately 
S250.000  to  support  an  organization 
selected  under  this  Notice  to  provide 
training  and  technical  assistance  to  the 
AmeriCorps  Promise  Fellows  Program. 
The  organization  selected  will,  on  a 
national  level:  (1)  Foster  a  national 
identity  among  Fellows  based  on  their 
participation  in  a  common  national 
endeavor;  (2)  design  and  help 
implement  training  and  technical 
assistance  activities  to  provide  Fellows 
and  sponsors  with  the  skills  required  to 
fulfill  their  mission;  and  (3)  facilitate 
the  exchange  of  information  and 
effective  practices  among  Fellows, 
sponsors  and  others  involved  in  the 
AmeriCorps  Promise  Fellows  Program 

The  Corporation  intends  to  enter  into 
a  cooperative  agreement  of  up  to  three 
years,  beginning  on  or  about  March  1. 
2002.  The  funding  opportunity 
announced  under  this  Notice  will 
support  the  initial  phase  of  the 
agreement  (generally  the  first  year's 
budget),  with  additional  funding 
contingent  upon  need,  quality  of 
service,  the  nature  and  scope  of 
activities  to  be  supported,  and 
availability  of  appropriations  for  this 
purpose. 

Note:  This  is  a  notice  for  selection  of  an 
organization  to  provide  training  and 
technical  assistance  to  national  service 
grantees.  This  is  not  a  notice  for  program 
grant  proposals. 

DATES:  Proposals  must  be  received  by 
the  Corporation  by  3  p.m.  Eastern  time 
on  January  18.  2002.  The  Corporation 
anticipates  making  an  award  under  this 
announcement  in  March  2002. 


ADDRESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Community  Ser\'ice.  1201  New  York 
Avenue.  N\V..  Washington.  DC  20525. 
Attention:  Cathy  Harrison,  961 2A. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Bellama  at  the  Corporation  for 
National  and  Communitv  Service,  (202) 
606-5000.  ext  483.  TTY'(202)  565-2799: 
e-mail  dbellama@cns.gov  .  This  Notice 
is  available  on  the  Corporation's  Web 
site.  http://www.nationaIsenice.org/ 
whatshot/notices/.  Upon  request,  this 
information  will  be  made  available  in 
alternate  formats  for  people  with 
disabilities. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Corporation  for  National  and 
Conununity  Service 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  national  and  community 
service.  This  service  addresses  the 
nation's  educational,  public  safetv. 
environmental  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  doing  so.  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  contribution  to  service.  For 
more  information  about  the  Corporation 
and  the  activities  it  supports,  go  to 
http://w},%'w. nationalservice.org. 

II.  Conditions 

A  Legal  Authority 

Section  198  of  the  National  and 
Community  Service  Act  of  1990.  as 
amended.  42  U.S.C.  12653.  authorizes 
the  Corporation  to  provide,  directlv  or 
through  contracts  or  cooperative 
agreements,  training  and  technical 
assistance  in  support  of  activities  under 
the  national  service  laws.  Section  125  of 
the  National  and  Community  Ser\'ice 
Act  and  titles  I  and  II  of  the  Domestic 
Volunteer  Service  Act  provide 
additional  authority. 

B.  Cooperative  Agreements 

An  award  made  under  tliis  Notice  will 
be  in  the  form  of  a  cooperative 
agreement.  Administration  of 
cooperative  agreements  is  controlled  by 
Corporation  regulations,  45  CFR  part 
2541  (for  agreements  with  state  and 
local  government  agencies)  and  45  CFR 
part  2543  (for  agreements  with 
institutions  of  higher  education,  non- 
profit organizations  and  commercial 
entities).  The  provider  must  comply 
with  reporting  requirements,  including 
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submitting  semi-annual  financial 
reports  and  progress  reports  linking 
progress  on  deliverables  to 
expenditures. 

Cooperative  agreements  require 
substantial  involvement  on  the  part  of 
the  government.  Substantial 
involvement  includes  frequent  and 
regular  communication  with  and 
monitoring  by  the  Corporation's 
cognizant  training  officer  (COTR).  The 
COTR  will  confer  with  the  provider  on 
a  regular  basis  to  review  project  status 
and  service  delivery,  including  work 
plans,  budgets,  periodic  reports, 
materials  developed,  preparation  for 
and  implementation  of  training  events, 
targeting  of  the  provider's  services,  and 
assessment  of  the  provider  s 
effectiveness. 

C  Time  Frame 

The  Corporation  expects  that 
activities  assisted  under  the  agreement 
awarded  through  this  Notice  will 
commence  on  or  about  March  1.  2002. 
following  the  conclusion  of  the 
selection  and  award  process  The 
Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  Applications  must  include  a 
detailed  work  plan  of  proposed 
activities  and  a  line-item  budget  for  vear 
one  of  the  agreement  and  should  note 
projected  changes  to  proposed  activities 
for  years  two  and  three  of  the  award 
period.  If  the  Corporation  approves  an 
application  and  enters  into  a  multi-year 
award  agreement,  funding  will  be 
provided  for  the  first  year  only.  Funding 
for  the  second  and  third  years  of  an 
award  period  is  contingent  upon  need, 
quality  of  service,  the  nature  and  scope 
of  activities  to  be  supported,  and 
availability  of  appropriations  for  the 
purpose  of  the  award.  The  Corporation 
has  no  obligation  to  provide  additional 
funding  in  subsequent  years 

D.  Use  of  Materials 

To  ensure  that  materials  generated 
with  Corporation  funding  for  traimng 
and  technical  assistance  piu"poses  are 
available  to  the  public  and  readily 
accessible  to  grantees  and  sub-grantees, 
the  Corporation  reserves  a  royaltv-free. 
non-exclusive,  and  irrevocable  right  to 
obtain,  use.  reproduce,  publish,  or 
disseminate  publications  and  materials 
produced  under  the  agreement. 
including  data,  and  to  authorize  others 
to  do  so.  The  provider  must  agree  to 
make  such  publications  and  materials 
available  to  the  national  ser\'ice  field,  as 
identified  by  the  Corporation,  at  no  cost 
or  at  the  cost  of  reproduction.  All 
materials  developed  for  the  Corporation 
must  be  consistent  with  Corporation 
editorial  and  publication  guidelines  and 


must  be  accessible  to  individuals  with 
disabilities  to  the  extent  required  bv 

law 

m.  Eligibility 

State  and  local  govenunent  entities, 
non-profit  organizations,  institutions  of 
higher  education.  Indian  tribes,  and 
commercial  entities  are  eligible  to 
apply  Pursuant  to  the  Lobbying 
Disclosure  Act  of  1995.  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986.  26  US 
C,  501(c)(4).  which  engages  in  lobbying. 
is  not  eligible  to  apply  Organizations 
that  operate  or  intend  to  operate 
Corporation-supported  programs  are 
eligible. 

The  Corporation  anticipates  making  a 
single  award  for  this  purpose  We  will 
consider  proposals  from  single 
applicants,  applicants  in  partnership 
and  applicants  proposing  other 
approaches  to  meeting  the  requirement 
that  we  consider  to  be  responsive  to  this 
Notice. 

Organizations  may  apply  to  provide 
training  and  technical  assistance  in 
partnership  with  organizations  seeking 
other  Corporation  funds  Based  on 
previous  training  and  technical 
assistance  competitions  and  our 
estimate  of  potential  applicants,  we 
expect  fewer  than  ten  applications  to  be 
submitted 

r\'.  AmeriCorps  Promise  Fellows 
Program 

A  Background 

The  AmeriCorps  Promise  Fellows 
Program  was  created  to  provide 
leadership,  support,  and  continued 
momentum  to  the  campaign  initiated  bv 
the  Presidents  Summit  for  America's 
Future.  Held  in  Philadelphia  in  April 
1997,  the  Presidents  Summit  was  an 
historic  gathering  of  then-President 
Clinton,  former  Presidents  Bush.  Carter 
and  Ford.  Nancy  Reagan  representing 
Ronald  Reagan,  and  over  3.000  busmess, 
nonprofit,  government,  faith,  and  civic 
leaders.  At  the  Summit,  the  Presidents 
and  Ret.  General  Colin  Powell,  who 
chaired  the  event,  challenged  these 
leaders  to  raise  civic  power  to  a  new 
level  to  solve  the  problems  of  American 
society  They  asked  them  to  commit 
more  time,  talent  and  resources  to 
children  and  youth  using  the  framework 
of  the  five  promises,  which  are 

•  Ongoing  relationships  with  a  caring 
adults — parents,  mentors,  tutors  or 
coaches; 

•  Safe  places  with  structured 
activities  during  nnnschool  hours; 

•  Healthy  start  and  future: 

•  Marketable  skills  through  effective 
education; 
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•  Opportunities  to  give  back  through 
community  service. 

In  the  wake  of  the  Summit.  America's 
Promise — The  Alliance  for  Youth  was 
formed  to  carrv'  foi-ward  the  work  begun 
in  Philadelphia.  As  local  Summit  follow 
up  activities  got  underway,  however,  it 
soon  became  apparent  that  to 
significantly  increase  the  delivery  of  the 
five  promises,  communities  would  need 
leaders  who  could  devote  full-time 
energv  to  these  initiatives 

In  response  to  this  need,  the 
Corporation  for  National  Ser\ice.  which 
co-sponsored  the  Summit  with  the 
Points  of  Light  Foundation,  jouied  with 
,\merica's  Promise  to  establish  the 
.^meriCorps  Promise  Fellows  Program. 
Since  the  inaugural  class  of  Fellows 
began  service  in  early  1999.  nearly  500 
Fellows  annually  have  dedicated  a  year 
of  ser\  ice  to  spearhead  state  and  local 
efforts  to  deliver  the  five  promises  to 
children  and  youth  For  more 
information  about  America's  Promise, 
go  to  i\-ww. arnencaspromise.org. 

B  Role  of  an  AmehCorps  Promise 
Fellow 

AmeriCorps  Promise  Fellows  serve  in 
state  or  local  nonprofit  organizations, 
public  agencies,  colleges  and 
universities,  schools  and  other 
communitv-based  organizations 
dedicated  to  promoting  the  five 
promises  and  engaged  in  the  America's 
Promise  campaign.  While  direct  service 
to  children  and  youth  may  be  a 
component  of  a  Fellow's  service. 
Fellows  are  primarily  capacity-builders. 
Their  service  activities  expand, 
strengthen  and  improve  a  community's 
ability  to  deliver  the  five  promises  in 
sustainable  ways.  For  example,  a  Fellow 
may: 

•  Coordinate  a  Community  of 
Promise  campaign  to  provide  a  targeted 
number  of  young  people  with  all  five 
promises; 

•  Develop  a  youth  service  program  at 
a  Volunteer  Center; 

•  Replicate  a  successful  after-school 
program  across  the  school  district; 

•  Train  volunteers  to  enlist  low- 
income  families  in  health  insurance 
programs; 

•  Create  a  job-shadowing  program  for 
high  school  students;  or 

•  Establish  a  statewide  database  of 
effective  practices  for  mentoring 
programs 

Over  the  course  of  their  service. 
Fellows  develop  specific  knowledge  of 
their  community's  resources  related  to 
the  five  promises  placing  them  in  a 
unique  position  to  promote  the 
importance  of  all  children  receiving  all 
five  promises  Therefore,  in  addition  to 
their  specific  service  assignments. 


Fellows  are  expected  to  become 
knowledgeable  advocates  in  their 
communities  for  the  five-promise 
approach. 

C  Provider's  Relationship  to  the 
AmeriCorps  Promise  Fellows  Program 

This  Notice  seeks  a  provider  to  work 
with  the  Corporation  and  with  sponsors 
of  the  AmeriCorps  Promise  Fellows 
program  throughout  the  country. 
Sponsors  receive  grants  to  operate 
AmeriCorps  Promise  Fellows  programs, 
and  can  be  state  commissions  for 
national  and  community  service, 
national  non-profit  organizations  and 
Indian  tribes.  For  the  purposes  of  this 
notice,  the  term  "sponsor"  also  includes 
organizations  that  have  been  selected  by 
grantees  to  administer  an  AmeriCorps 
Promise  Fellows  program  or  to  serve  as 
host  organizations  for  an  AmeriCorps 
Promise  Fellow(s) 

The  provider  will  need  to  coordinate 
at  the  national  level  with  the 
Corporation  and  America's  Promise.  It 
will  also  be  required  to  work  in  a 
complementary  role  with  the  sponsors 
listed  above  and,  in  some  instances, 
directly  with  AmeriCorps  Promise 
Fellows. 

V.  Scope  of  Training  and  Technical 
Assistance  To  Be  Supported:  Tasks  and 
Delivery  Requirements 

The  Provider  selected  under  this 
Notice  will  provide  training  services 
and  ongoing  technical  assistance,  and 
develop  and  disseminate  training 
curricula  and  materials  to  the 
AmeriCorps  Promise  Fellows  Program 
The  Corporation  requires  providers  to 
integrate  the  deliverables  and  principles 
listed  below  into  their  service  delivery 

A  Training  and  Technical  Assistance 
Tasks 

The  Corporation  expects  the  provider 
selected  under  this  Notice  to  engage  in 
the  following  activities.  Because 
implementation  of  the  different 
activities  will  be  subject  to  availability 
of  funds,  separate  budgets  should  be 
developed  for  each: 

1.  Technical  Assistance  and  the 
Promotion  of  a  National  Program 
Identity.  The  provider  will  develop  and 
maintain  materials  and  systems  that 
identify  and  respond  to  needs  of  the 
AmeriCorps  Promise  Fellows  Program 
and  promote  a  national  AmeriCorps 
Promise  Fellow  Identity  through: 

•  Newsletters/periodic 
communications,  peer  exchange, 
electronic  and  telephone 
communication  and  technical 
assistance,  and  development  and 
dissemination  of  materials,  identity 
items,  etc.; 


•  Materials  and  technical  support  in 
content  and  skill  areas  relevant  to  the 
AmeriCorps  Promise  Fellows  Program, 
such  as  community  outreach,  resource 
mobilization,  community  strengthening, 
developing  partnerships,  etc.; 

•  Identification  and  highlighting  of 
Fellows'  and  sponsors'  achievements. 

2.  Training  Support.  The  provider 
will  take  the  lead  in  designing  and 
delivering  training  programs,  curricula 
and  materials  in  support  of  the 
AmeriCorps  Promise  Fellows  Program. 
These  may  include  materials  and 
activities  such  as: 

•  Training  and  Technical  Assistance 
Needs  Assessment 

•  Orientation  Curriculum  and 
Materials  for  Both  Fellows  and  Sponsors 

•  Training  Program  for  Sponsors 

•  Training  Sessions  for  Fellows  at 
other  conferences  and  events  related  to 
the  national  service  field. 

3.  Program  Coordination.  The 
provider  will  support  the 
implementation  of  the  AmeriCorps 
Promise  Fellow  Program  by: 

Facilitating  information  exchange 
through  regular  communications  with 
and  between  the  Corporation,  America's 
Promise  and  sponsors,  including  design 
and  management  of  an  information 
system,  periodic  oral,  electronic  and 
written  reports  and  other 
communications  about  the  status  of  the 
Fellows  Program. 

4.  Self-Evaluation.  The  provider  will 
implement  a  program  of  continuous 
improvement,  including  periodic  self- 
assessments  and  follow-up  to  ensure 
that  issues  identified  in  the  assessments 
are  addressed,  and  will  share  these 
assessments  with  the  Corporation.   ' 

B.  Training  and  Technical  Assistance 
Delivery  Requirements 

1 .  Delivery  Requirements 

a.  Ensure  that  all  training  and 
technical  assistance  and  resources 
including  web  sites  are  accessible  to 
persons  with  disabilities,  as  required  by 
law,  to  include  the  following: 

i.  Notify  potential  participants  that 
reasonable  accommodations  will  be 
provided  upon  request; 

ii.  Provide  reasonable 
accommodations  when  requested  to  do 
so,  including  provision  of  sign  language 
interpreters,  special  assistance,  and 
documents  in  alternate  formats; 

iii.  Use  accessible  locations  for 
training  events; 

iv.  Provide  training  and  technical 
assistance  materials  that  are  accessible 
to  persons  with  disabilities,  by  using 
accessible  technology,  providing 
materials  in  alternate  formats  upon 
request,  captioning  videos,  avoiding 
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non-voice-over  formats,  and  when 
indicating  a  telephone  number, 
including  a  non-voice  telephone 
alternative  such  as  TDD  or  e-mail; 

2.  Evaluation 

a.  Conduct  an  evaluation  after  each 
training  and  technical  assistance  event. 

b.  Maintain  records  of  these 
evaluations  and  provide  them  to  the 
Corporation,  or  an  authonzed 
representative,  upon  request. 

c.  Submit  aggregate  evaluation 
summaries  of  training  and  technical 
assistance  events  as  part  of  progress 
reports  to  the  Corporation. 

The  Corporation  may  conduct  an 
independent  assessment  of  each 
provider's  performance. 

3.  Reporting  Requirements 

The  provider  is  responsible  for 
submitting  timely  progress  and  financial 
reports  during  and  at  the  conclusion  of 
the  award  period  to  the  Corporation  as 
follows: 

a.  Semi-annual  Progress  Reports 

Progress  reports  must  be  submitted 
semi-annually  and  are  due  on  July  31 
for  the  period  ending  June  30  and 
lanuar]*-  31  for  the  period  ending 
December  31  for  each  budget  period 
during  the  cooperative  agreement.  The 
provider  must  develop  the  capacity  to 
submit  this  information  electronically. 
At  a  minimum,  progress  reports  must 
provide  the  information  below; 

i.  A  comparison  of  accomplishments 
with  the  goals  and  objectives  for  the 
reporting  period; 

ii.  An  annotated  version  of  the 
approved  budget  that  compares  actual 
costs  with  budgeted  costs  by  line  item, 
and  explains  differences.  The 
explanation  should  include,  as 
appropriate,  an  analysis  of  cost  overruns 
and  high-cost  units  and  a  description  of 
service  requests  not  anticipated  in  the 
provider's  original  budget; 

iii.  A  description  of  tne  services 
provided  to  include: 

(a)  Number  of  requests  received  by 
topic  area  and  stream  of  service; 

(b)  Activity  conducted  to  address  each 
request  (e.g.,  training,  on-site  technical 
assistance,  phone  consultation  and 
other  electronic  communication,  and 
materials  development  and  shipment) 
and  mode  of  delivery  (e.g.,  staff 
member,  consultant,  peer  and/or  other 
provider); 

(c)  Number  of  participants  in  each 
training  and  technical  assistance  event; 

(d)  Client  feedback  on  the  ser\'ices 
rendered  (including  the  aggregate 
evaluation  of  each  training  event);  and 

(e)  Problems  encountered  in 
delivering  services  with 
recommendations  for  correcting  them. 


iv.  List  of  upcoming  activities  and 
events  with  dates  and  locations; 

V.  Recommended  training  and 
technical  assistance  focus  areas  as 
suggested  by  analyses  of  service 
activities  and  trends; 

vi.  Discussion  of  developments  that 
hindered,  or  may  hinder,  compliance 
with  the  cooperative  agreement; 

vii.  List  of  materials  submitted  to  the  . 
National  Ser\ice  Resource  Center  and 
National  Ser\'ice-Leaming 
Clearinghouse; 

viii  List  of  practices  and  supporting 
documentation  or  materials  submitted 
to  the  Effective  Practices  Information 
Center  database  (EpiCenter). 

b.  Financial  reports  must  be 
submitted  semi-annually  and  include  a 
summan-  of  expenditures  during  the 
period  The  reports  are  cumulative  and 
must  be  submitted  on  the  Financial 
Status  Report  (FSR)  form  SF  269A. 

c.  Final  Reports 

i.  Providers  completing  the  final  vear 
of  their  agreement  must  submit,  in  lieu 
of  the  last  semi-annual  progress  report, 
a  final  progress  report  that  is  cumulative 
over  the  entire  award  period  The  final 
progress  report  is  due  90  days  after  the 
end  of  the  agreement. 

ii.  Providers  completing  the  final  year 
of  their  award  must  submit,  in  lieu  of 
the  last  semi-annual  FSR,  a  final  FSR 
that  is  cumulative  over  the  entire  award 
period.  The  final  FSR  is  due  90  days 
after  the  end  of  the  agreement. 

d.  Two  copies  of  all  financial  reports 
must  be  submitted  to  the  Office  of 
Grants  Management.  Three  copies  of  all 
progress  reports  must  be  submitted  to 
the  Corporation's  cognizant  training 
officer  for  the  award 

e  The  provider  must  meet  as 
necessar\-  with  the  cognizant  training 
officer  or  with  other  staff  or  consultants 
designated  by  the  Corporation  training 
official  to  exchange  views,  ideas,  and 
information  concerning  training  and 
technical  assistance.  The  provider  must 
submit  such  special  reports  as  may  be 
reasonably  requested  by  the 
Corporation 

4.  Other  Requirements 

a.  Assure  that  provider  staff  and 
consultants  are  fully  versed  in  the 
background,  approach,  vocabulan. . 
assets,  needs  and  objectives  of  the 
Corporation,  each  of  its  program 
streams,  and  the  AmeriCorps  Promise 
Fellows  Program 

b.  Participate  in  the  planning  and 
implementation  of  national  provider 
meetings  and  training  events  as 
requested  by  the  Corporation 

c.  Collaborate  in  materials 
development  and  training  events 


organized  by  other  providers  or  the 
Corporation,  as  requested. 

d.  Share  effective  practices  with  other 
providers  through  the  training  and 
technical  assistance  listserv.  the 
Effective  Practices  Information  Center 
database  (EpiCenter)  and  other 
mechanisms  such  as  the  National 
Service-Learning  Clearinghouse  and  the 
National  Ser\-ice  Resource  Center 

e.  Use  technology-  creatively  and 
effectively  as  a  cost-effective  strategy  for 
reaching  large  numbers  of  sponsors. 
Fellows  and  others  related  to  the 
AmeriCorps  Promise  Fellows  Program. 

VI.  Application  Guidelines 

A  Proposal  Content  and  Submission 

Applicants  must  submit  one 
unbound,  original  proposal  and  two 
bound  copies  Applicants  may 
volunteirily  submit  two  additional 
bound  copies  for  a  total  of  four  copies. 
Proposals  may  not  be  submitted  by 
facsimile  Proposals  must  include  the 
following: 

1   Cover  Page 

The  cover  page  must  include  the 
name,  address,  phone  number,  fax 
number,  e-mail  address  of  the  contact 
person  and  World  Wide  Web  site  L'RL 
(if  available)  of  the  applicant 
organization;  the  category  for  which  the 
application  is  being  submitted;  a  250- 
500  word  summar\'  of  proposed  training 
and  techmcal  assistance  activities:  and. 
the  total  funding  amount  requested  for 
the  first  year 

2.  List  of  Activities  and  Materials 

A  one-to-two  page  list  of  all  proposed 
training  and  technical  assistance 
activities  and  materials. 

3.  Training  and  Technical  .\ssistance 
Deliver*'  Plan 

A  bulleted  narrative  of  no  more  than 
15  double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
that  includes: 

a  The  applicant's  proposed  strategy 
and  rationale  for  providing  training  and 
technical  assistance  to  AmeriCorps 
Promise  Fellows  and  sponsors  for  year 
one.  with  proposed  changes  (if  any)  for 
years  two  and  three.  The  applicant 
should  use  the  specific  deliverables  and 
requirements  outlined  in  Section  V  of 
this  Notice  as  a  starting  point  for  a  plan 
and  should  present  these  deliverables  in 
a  way  that  creatively  reflects  the 
applicant's  areas  of  expertise  and 
knowledge  of  national  service 
audiences.  It  is  not  appropriate  to 
simply  re-list  the  tasks  stated  in  this 
Notice  .\s  appropriate,  the  applicant 
should  also  include  the  following 
information  for  each  proposed  training 
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diui  technical  assistance  activity, 
product,  or  event:  Type  of  activity, 
number,  frequency,  audience. 
knowledge  and  skills  learners  will  gain, 
estimated  audience  size,  content,  skill 
level,  proposed  needs  assessment  and 
t  (mtinuous  improvement  strategies. 

b.  A  detailed  one-year  work  plan  and 
timeline  for  completing  all  training  and 
technical  assistance  activities.  The  work 
plan  should  include  all  deliverables  and 
the  tasks  leading  to  them, 

c.  A  plan  for  regularly  evaluating 
performance  and  using  findings  for 
continuous  improvement. 

4  Training  Course  outline  and 
Description 

A  250-500  word  description  for  one 
face-to-face  training  course  in  a  content 
area  relevant  to  the  program.  The  face- 
to-face  course  should  be  considered  part 
of  a  two-day  event  for  50-75 
.\meriCorps  Promise  Fellow  sponsors  or 
part  of  a  discrete  training  event  for 
Fellows  in  a  skill  development  area 
relevant  to  their  service.  Applicant 
should  submit  a  session  description  that 
includes  desired  learner  outcomes  and 
an  outline  of  session  content  and  the 
activities  that  will  accomplish  the 
desired  outcomes. 

5  Technology  Strategy 

.•\  one-page  description  of  how 
applicant  proposes  to  effectively  use 
technologv  to  broaden  the  reach  of 
training  and  technical  assistance 
deliven,'  Description  should  include 
target  audience,  proposed  use  of 
technology,  rationale  for  approach, 
concepts  and  skills  to  be  delivered, 
desired  learner  outcomes,  and  how 
outcomes  will  be  achieved. 

6.  Organizational  Capacity 

a.  A  narrative  of  no  more  than  three 
double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
which  describes: 

(1)  The  organization's  capacity  to 
provide  training  and  technical 
assistance  services  nationwide, 
including  descriptions  of  recent  work 
similar  to  that  being  proposed: 

(2)  The  organization's  knowledge  of 
and  experience  with  national  service 
programs: 

b.  Names  and  contact  information  of 
references  that  can  be  contacted  with 
regard  to  the  above  work. 

c.  A  list  of  proposed  staff  with  areas 
of  expertise  (note:  final  list  will  be 
subject  to  Corporation  approval)  and 
resumes  of  the  individuals  primarily 
responsible  for  the  deliverables 
proposed  in  the  application. 

d.  If  applicable,  an  organizational 
chart  that  clearly  shows  the  relationship 


of  the  training  and  technical  assistance 
service  provider(s)  to  the  overall 
structure  of  the  legal  applicant  to  this 
notice. 

7.  Budget 

A  detailed,  line-item  budget  with 
costs  organized  by  personnel,  task  and 
sub-task  and  related  to  the  activities  and 
deliverables  outlined  in  the 
introductorv  narrative  and  work  plan. 
Costs  in  proposed  budgets  must  consist 
solely  of  costs  allowable  under 
applicable  cost  principles  found  in 
OMB  Circulars  (OMB  Circular  A-87  for 
state  and  local  governments,  A-121  for 
non-profit  organizations  and  A-21  for 
institutions  of  higher  learning) 

Applicants  should  be  mindful  that  a 
demonstrated  commitment  to  providing 
services  in  the  most  cost-effective 
manner  possible  will  be  a  major 
consideration  in  the  evaluation  of 
proposals.  Provider  match  is  not 
required.  The  budget  should  include: 

a.  Proposed  staff  and  expert- 
consultant  hours  and  pay  rates  by  task 
and  sub-task; 

b.  Tvpes  and  quantities  of  other  direct 
costs  being  proposed  by  task  and 
subtask  (for  example,  amounts  of  travel 
and  volume  of  other  task-related 
resources,  such  as  communications, 
postage,  etc.). 

8.  Budget  Narrative 

Provide  a  budget  narrative  that 
corresponds  with  all  items  in  the  line- 
item  budget  and  that  includes  an 
explanation  and  cost  basis  for  all  cost 
estimates  that  appear  in  the  line-item 
budget.  The  narrative  should  clearly 
show  the  following: 

a.  How  each  cost  was  derived,  using 
equations  to  reflect  all  factors 
considered. 

b.  The  anticipated  unit  cost  (with 
derivation)  of  the  various  deliverables 
(such  as  training  events,  publications 
and  technical  assistance  interventions). 

B.  Selection  Criteria 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  remedial  action,  up  to  and 
including  disqualification,  in  the  event 
a  proposal  fails  to  comply  with  the 
requirements  relating  to  page  limits,  line 
spacing,  and  font  size.  The  Corporation 
will  assess  applications  based  on  the 
criteria  listed  below. 

1.  Quality  (35%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

a  Evidence  of  the  applicant's 
knowledge  of  the  goals  of  the 
Corporation,  its  program  streams,  the 


needs  and  goals  of  the  AmeriCorps 
Promise  Fellows  Program,  and  the  role 
of  training  and  technical  assistance  in 
supporting  this  program. 

b.  The  soundness  of  the  proposed 
strategy  to  carry  out  the  activities 
proposed,  based  on  the  audience 
appropriateness,  strategic  nature  {i.e.. 
broad  reaching  and  capacity  building), 
effectiveness  and  creativity  of  the 
applicant's  approach  and  workplan;  and 
on  evidence  of  the  applicant's 
knowledge  of  adult  learning  and 
experience  in  training  adults. 

2.  Organizational  and  Personnel 
Capacity  (35%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

a.  Evidence  of  the  organization's 
experience  in  delivering  high-quality 
adult  training  and  technical  assistance 
in  the  category'  under  consideration  in  a 
flexible,  responsive,  collaborative  and 
creative  maimer:  experience  with  or 
knowledge  of  national  or  community 
service  as  described  by  applicant;  and 
experience  using  technology  as  a 
teaching  tool, 

b.  Evidence  of  experience  providing 
training  and  technical  assistance  to 
adults  in  the  appropriate  training  and 
technical  assistance  category  on  the  part 
of  the  proposed  staff  and  consultants  as 
demonstrated  by  annotated  staff  lists  or 
resumes. 

c.  Demonstrated  ability  to  manage  a 
federal  grant  or  apply  sound  fiscal 
management  principles  to  grants  and 
cost  accounting  as  evidenced  by  an 
annotated  list  of  applicant's  previous 
grants  experience. 

d.  Demonstrated  ability  to  provide 
training  and  technical  assistance 
services  nationwide  as  evidenced  by 
proposed  technology  plan,  proposed 
staffing  and  previous  levels  of  activity 
and  experience. 

3.  Evaluation  (10%) 

The  Corporation  will  consider  how 
the  applicant: 

a.  Proposes  to  assess  the  effectiveness 
and  need  for  its  services  and  products 
delivered  under  the  award. 

b.  Plans  to  use  assessments  of  its 
services  and  products  to  modify  and 
improve  subsequent  services  and 
products. 

4.  Budget  (20%) 

The  Corporation  will  consider  the 
budget  based  on: 

a.  Scope  and  cost-effectiveness  of  the 
proposed  training  and  technical 
assistance  activities  in  relation  to  the 
scope  and  depth  of  the  services 
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proposed  [i.e.,  the  number  of  Fellows, 
sponsors  and  host  organizations  the 
proposed  activities  are  expected  to 
reach  and  the  degree  to  which  the 
provider  provides  a  reasonable  estimate 
of  the  amount  of  services  the 
organization  will  be  able  to  provide); 

D.  The  clarity  and  thorougnness  of  the 
budget  and  budget  narrative  (see 
specifications  under  "Budget 
Narrative  "). 

Vn.  Glossary  of  Terms 

America 's  Promise — The  Alliance  for 
Youth 

The  multi-year,  national  campaign 
that  is  taking  the  mission  and  goals  of 
the  Presidents'  Summit  for  America's 
Future  forward.  Launched  under  the 
leadership  of  its  founding  chairman. 
Ret.  General  Colin  L.  Powell,  America's 
Promise  works  to  ensure  that  the 
nation's  young  people  have  access  to  all 
five  promises  by  mobilizing 
organizations  and  individuals  from  the 
private,  public,  and  non-profit  sectors — 
both  nationally  and  locally — to  make 
and  deliver  commitments  to  youth. 

Effective  Practices  Information  Center 
(Epicenter) 

Epicenter  is  the  Corporation's  online 
database  of  effective  program  practices 
in  national  service.  Its  mission  is  to 
support  practitioners  in  developing 
sustainable  programs  that  lead  to 
positive  outcomes  for  beneficiaries, 
participants,  institutions,  and 
communities  and  to  make  this 
information  widely  accessible  across  the 
national  ser\'ice  network  Providers  are 
required  to  submit  effective  training  and 
program  practices  to  EpiCenter.  The 
database  can  be  visited  at 
wwvi  nationalsenice. org/ resources/ 
epicenter. 

Grantees 

Entities  funded  directly  by  the 
Corporation.  In  the  case  of  the 
AmeriCorps  Promise  Fellows  program, 
these  may  include:  state  commissions 
on  national  and  community  service, 
national  non-profit  organizations. 
Indian  tribes,  and  entities  in  states  or 
U.S.  Territories  that  do  not  have  a  state 
commission 

National  Service-Learning 
Clearinghouse 

The  National  Ser\'ice-Leaming 
Clearinghouse  is  a  center  for  the 
collection  and  dissemination  of 
information  on  service-learning  for 
national  ser\'ice  awardees  and  the 
general  public  engaged  in  ser\'ice- 
leaming.  The  Clearinghouse  maintains 
and  operates  a  Web  site 
[www.seniceleaming.org)  and  service- 


learning  listser\'s.  a  librarv-  of  print  and 
media  materials  related  to  service- 
learning,  and  a  toll-free  information  and 
referral  service.  Pro\iders  are  required 
to  submit  copies  of  ser\'ice-leaming 
related  training  materials  and  training 
scripts  to  the  National  Service-Learning 
Clearinghouse. 

National  Service  Resource  Center 
(NSRC) 

The  National  Service  Resource  Center 
(NSRC)  ser\'es  as  a  repositorv  of    • 
information  on  all  aspects  of  national 
service  The  NSRC  manages  most  of  the 
Corporation's  listser\s  and  maintains 
and  operates  a  librar\'  of  print  and 
media  materials  related  to  service  and  a 
toll-free  information  and  referral 
service.  Training  and  technical 
assistance  publications  are  posted  or 
distributed  by  the  NSRC  and  its  Web 
site  [ivH-H'.etr.org/nsrc]  includes  a 
calendar  of  training  events  and  links  to 
all  current  providers. 

CFDA  No.  94.009  Training  and  Technical 
Assistance. 

Dated:  November  14,  2001. 

David  Rymph, 

.■\cting  Director.  Department  of  Evaluation 

and  Effective  Practices. 

IFR  Dor   01-28839  Filed  11-16-01:  8:45  ami 

BILUNG  CODE  60S(>-»-«> 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACnON:  Notice. 


The  Department  of  Defense  has 

submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  V.SX:. 
Chapter  35) 

DATES:  Consideration  will  be  given  to  all 
comments  received  bv  December  19. 
2001 

Title  and  OMB  Number  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  229.  Taxes, 
and  Related  Clauses  in  DFARS  252.22: 
OMB  Number  0704-0390. 

Tyjte  of  Request:  Extension. 

Number  of  Respondents:  22. 

Response  Per  Respondent:  1 . 

Annual  Response:  22. 

j^verage  Burden  Per  Response:  4 
hours. 

Annual  Burden  Hours:  88. 

Needs  and  Uses:  The  Department  of 
Defense  uses  this  information  to 
determine  if  DoD  contractors  in  the 
United  Kingdom  have  attempted  to 


obtain  relief  from  customs  duty  on 
vehicle  fuels  in  accordance  with 
contract  requirements.  The  clause  at 
DFARS  252.229-7010.  Relief  from 
Customs  Duty  on  Fuel  (United 
Kingdom),  is  prescribed  at  DF.^RS 
229.402-70(j)  for  use  in  solicitations 
issued  and  contracts  awarded  m  the 
United  Kingdom  that  require  the  use  of 
fuels  and  lubricants  in  taxis  or  vehicles 
other  than  passenger  vehicles.  The 
clause  requires  the  contractor  to  provide 
the  contracting  officer  with  evidence 
that  the  contractor  has  initiated  an 
attempt  to  obtain  relief  from  customs 
duty  on  fuels  and  lubricants,  as 
permitted  by  an  agreement  between  the 
United  States  and  the  United  Kingdom 

Affected  Public  Business  or  Other 
For-Profit 

Frequency:  On  Occasion 

Respondent's  Obligation  Required  to 
Obtain  or  Retain  Benefits. 

OMD  Desk  Officer:  Mr  Lewis  W. 
Oleinick. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr  Oleinick  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  (Acquisition).  Room  10236, 
New  Executive  Office  Building. 
Washington.  DC  20503 

DOD  Clearance  Officer:  Mr  Robert 
Cushing 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highwav,  Suite 
1204,  .Arlington,  VA  22202^302. 

Dated:  November  8  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
IFR  Dof    01-28769  Filed  11-16-01:  8:45  am) 
BIUJNC  CODE  S001-0(MI 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education, 
SUMMARY:  The  Acting  Leader. 
Regulator*-  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
bv  the  Paperwork  Reduction  Act  of 
1995 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  19,  2001 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv'  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
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Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NVV.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  addres.s 
KnrenF    Lee'Siamb  pop  gov 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork.  Reduction  Act  of 
igqs  (44  U.S.C.  chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader.  Regulatory  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  bv  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title:  (3)  Summary  of 
the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (61 
Reporting  and/or  Recordkeeping 
burden,  OMB  invites  public  comment. 

Diitpci-  November  l.i.  2001. 
William  Burrow. 

Acting  U^ader,  Regulatory  Information 
Managf'nunt.  Off  ice  of  the  Chief  Information. 
Officer. 

OfRce  of  Educational  Research  and 
Improvement 

Tvpp  of  Review:  Extension. 

Title:  Standards  for  Conduct  and 
Evaluation  of  Activities  Carried  Out  by 
the  Office  of  Educational  Research  and 
Improvement. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs;  Businesses  or 
other  for-profit:  Not-for-profit 
institutions. 

fieportinji  and  Recordkeeping  Hour 
Bijrryen  Responses:  1.  Burden  Hours:  1. 

Abstract:  PL.  103-227  reauthorized 
the  Office  of  Educational  Research  and 
Improvement  (OERI)  and  required  the 
Assistant  Secretary  to  establish 
standards  for  the  evaluation  of 
applications  for  grants  and  cooperative 
agreements  and  proposals  for  contracts 
(20  USD  6011(I)(2)(B)(ii). 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronicallv  mailed  to  the  Internet 
address  OCl'O. RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  (540)  776- 
7742  or  via  her  Internet  address 
Kathy.Axt@ed.gov  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
information  Relay  Service  (FIRS)  at  1- 
80O-877-«339. 

(PR  Dot:  01-28771  Filed  11-16-01;  8:45  am) 
nUJNQ  COPE  4000-01-P 


DEPARTMErfT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulator)'  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  19.  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen     F.     Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportxmity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Acting 
Leader.  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  November  13.  2001. 
William  Burrow, 

Acting  Leader.  Regulatory  Information 
Management,  Office  of  the  Chief  Information 
Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Early  Childhood  Longitudinal 
Study  (ECLS) — Kindergarten  Cohort. 
Third  Grade  Followup. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State.  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  22.253.  Burden 
Hours;  14.990. 

Abstract:  Starting  in  the  Fall  and 
Spring  of  the  1998-99  school  year  with 
a  cohort  of  kindergartners.  this  cohort 
was  contacted  again  in  the  Fall  and  in 
the  Spring  of  their  first  grade  year.  This 
clearance  is  to  collect  data  from  the  full 
sample,  including  a  pilot  test  of  the 
third  grade  direct  assessment,  conduct 
interviews  with  their  parents,  their 
teachers  and  school  administrators 
during  the  spring  of  their  third  grade 
school  year.  This  package  also  requests 
clearance  for  field  test  activities  to 
prepare  for  the  Spring,  2004  assessment 
when  the  majority  of  these  students  will 
be  in  fifth  grade. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-^651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regardingburden  and/or 
the  collection  activity  requirements 
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should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  Internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339. 

IFR  Do<    01-2H772  Filed  11-16-01:  8:45  ami 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advison,- 
Board  (EM  SSAB).  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  86  Stat.  770)  requires  that  public 
notice  of  these  meeting  be  announced  in 
the  Federal  Register. 

DATES:  Thursday.  December  6.  2001.  9 
a.m. -5  p.m.;  Friday,  December  7.  2001, 
8:30  a.m. -3  p.m. 

ADDRESSES:  Radisson  Hotel.  1441  NE 
2nd  Avenue,  Portland,  OR  97232  (503- 
233-2401). 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager.  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland.  WA.  99352; 
Phone;  (509)  373-5647;  Fax:  (509)  376- 
1563. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Thursday,  December  6.  2001 

•  Introduction  and  Discussion  of  Draft 
Advice  on  the  River  Corridor  Contract 
Draft  Request  for  Proposal 

•  Discussion  of  the  Ad  Hoc  Task  Force 
who  will  work  with  the  Tri-Party 
Agencies  on  public  values  and 
exposure  scenarios 

•  Charter,  time  frame,  and  products 

•  White  Paper  Discussion:  '"Evaluating 
Hanford  Public  Involvement;  Goals. 
Activities,  and  a  Framework  for 
Discussion" 

Friday.  December  7,  2001 . 

•  Adoption  of  Draft  Advice  on  the  River 
Corridor  Contract  Draft  Request  for 
Proposal 


•  Board  Action  on  White  Paper: 
"Evaluating  Hanford  Public 
Involvement:  Goals,  Activities  and  a 
Framework  for  Discussion" 

•  Update  on  November  5  Tri-Party 
Agreement  Agency  Meeting  with  the 
Assistant  Secretary  for  Environmental 
Management 

•  Updates 

•  Tank  Waste  Committee — near  term 
work  priorities 

•  Budgets  and  Contracts — Update  on 
FY02  Budget 

•  Board  Evaluation 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McCIure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  wTiting  to  Gail  McClure. 
Department  of  Energy  Richland 
Operation  Office.  POBox  550.  Richland. 
WA  99352.  or  by  calling  her  at  (509) 
373-5647. 

Issued  at  Washington.  DC.  on  November 
13.2001. 

Rachel  M.  Samuel. 

Deputy  Advison'  Committee  Management 
Officer. 

IFR  Doc.  01-28824  Filed  11-16-01;  8:45  ami 

BtLUNG  CODE  64S<M>1-P 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[FE  Docket  Nos.  01-47-L.NG.  01-53-NG.  01- 
45-NG,  01-49-NG.  01-52-NG.  01-5O-NG. 
01-55-NG.  01-57-NG.  01-54-l.NG,  01-58- 
NG.  01-56-NG.  01-66-NG.  01-59-NG,  01- 
63-NG.  01-62-NG,  99-22-NG.  01-67-NG. 
01-69-NG.  01-65-NG.  01-61-NG,  01-64- 
NG.  01-6ft-NG,  01-60-NG,  01-72-NG] 

Orders  Granting.  Amending,  and 
Vacating  Authority  To  Import  And 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas,  BG  Lng 
Services,  Inc.,  Northeast  Gas  Markets 
LLC,  Pacific  Gas  and  Electric 
Company,  Avista  Energy,  Inc., 
Boundary  Gas,  Inc.,  Rochester  Gas 
and  Electric  Company,  American 
Crystal  Sugar  Company,  Dynegy 
Marketing  and  Trade.  Small  Ventures 
U.S.A.,  L.L.C.,  PanCanadlan  Energy 
Services,  Inc.,  NSTAR  Gas  Company. 
Masspower,  Enbridge  Gas  Services 
(U.S.)  Inc.,  PG&E  Energy  Trading, 
Canada  Corporation.  BP  Energy 
Company,  Cascade  Natural  Gas 
Corporation,  Tenaska  Marketing 
Ventures,  DEK  Energy  Company. 
PIttsfield  Generating  Company.  LP., 
Nova  Scotia  Power  Inc.,  CEG  Energy 
Options  Inc..  Sierra  Pacific  Power 
Company.  Cinergy  Marketing  & 
Trading.  LLC.  Vermont  Gas  Systems, 
Inc. 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notic*  that  during  October  2001 ,  it 
issued  Orders  granting,  amending,  and 
vacating  authority  to  import  and  export 
natural  gas.  including  liquefied  natural 
gas.  These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  found  on 
the  FE  Web  site  at  http:// www. fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities.  Docket  Room  3E-033. 
Forrestal  Building.  1000  Independence 
Avenue.  SW    Washington.  DC  20585. 
(202)  586-94  78  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m  .  Monday  through  Friday, 
except  Federal  holidays. 

« 

Issued  in  Washington.  DC,  on  November 

13,  2001 

Thomas  V\ .  Dukes, 

Acting  Manager.  Satural  Gas  Regulation. 
Office  of  Satural  Gas  &■  Petroleum.  Import 
Sr  Export  Activities.  Office  of  Fossil  Energy . 
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APPENDIX 


ORDERS  GRANTINC.  AMENDING.  AND  VACATING 

IMPORT  KXPORT  \l  THORIZATIONS 


DOEFE 

\l  IHORIT\ 

( 

ORDER 
NO 

DATE 
LSSLEU 

IMPORrEREXPORIKK 
FE  nOCKEI  NO. 

1 

IMPORl 
\OI  I  ME 

EXPORI 
\Ol.lME 

COMMENTS 

PIO 

10-: -01 

B<;  1  N(i  >cr\  ices.  Inc                   i 
01-4^-1  N(,                                       1 

400  Bel 

Import  L.Nt;  from  sarlous  international 
sources  over  a  two-year  term  beginning  on 
the  date  of  Tirst  delivery . 

1711 

10-2-01 

Norlheasi  t.as  Marktis  1  i  ( 
01-5.VN(. 

! 

400  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  beginning  on  November  1. 
2001.  and  extending  through  October  31, 
2003. 

1712 

10-2-01 

Pacific  Cias  and  Electric  (  onipan\ 
01-4?-N(, 

1 

600  Bcf 

Import  from  Canada,  beginning  on 
November  1,  2001.  and  extending  through 
October  31,  2003. 

Pl.^ 

10-4-01 

Vvista  Energy.  Inc. 
01-49-N(,                                          1 

IbV  Bcf 

Import  from  Canada,  beginning  oa 
November  1.  2001,  and  extending  through 
October  31,  2003. 

P14 

10-4-01 

Boundar\  das.  Inc. 
01-52-M, 

■ 
60.6  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  beginning  on  November  20, 
2001,  and  extending  through  November  19. 
2003. 

P15 

10-10-01 

Rochester  das  and  Electrn 

Compans 

01-50-Nd                                       j 

40  Bcf 

Import  from  Canada,  beginning  on 
December  1.  2001,  and  extending  through 
November  30,  2003,  and  vacating  current 
authority  under  DOE/FE  Order  No.  1632. 

1716 

10-10-01 

American  C  rsstal  Sugar  (  uinpuny 
01-55-Nd 

10.4  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  beginning  on  November  1, 
2001  and  extending  through  October  31, 
2003. 

\ir 

10-lt>-01 

D\ne(>v  Marketing  and  Trade 
Ol-57-Nd 

600  Bcf 

600  Bcf 

Import  a  combined  total  from  Canada  and 
Mexico  and  to  export  a  combined  total  to 
Canada  and  Mexico,  beginning  on  October 
31,  2001,  and  extending  through  October  30, 
2003, 

1718 

10-16-01 

Small  V  entures  IS. A.,  L.I..C 
01-54-l.Nd                                      j 

HO  Bcf 

Import  LNG  from  various  international 
sources,  over  a  two-year  term  beginning  on 
the  date  of  first  delivery. 

P1<J 

10-16-01 

PanCanadian  F  nerev  Sersices,  Inc. 
01-58-Nd 

500  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada  and  Mexico,  including  LNG 
beginning  on  November  1,  2001.  and 
extending  through  October  31,  2003. 
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ORDER 
NO. 

DATE 
ISSLED 

IMPORTER'EXPORTER 
FE  DOCKET  NO. 

IMPORT 
VOIAME 

EXPORT 
\OLLME 

COMMENTS 

1720 

10-17-01 

NST.AR  Gas  Companv 
01-56-NG 

20  Bcf 

Import  and  expon  a  combined  total  from 
and  to  C  anada,  beginning  on  November  1. 
2001.  and  extending  through  October  ^1 
2003. 

1721 

10-19-01 

MASSPOWER 
01-66-NG 

20  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  beginning  on  October  22, 
2001,  and  extending  through  October  21. 
2003 

1722 

10-19-01 

Enbridge  Gas  Services  (L.S.)  Inc 
01-59-NG 

400  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  over  a  t>*o->ear  term 
beginning  on  the  date  of  first  delivery 

1723 

10-19-01 

PG&E  Energy  Trading,  Canada 

Corporation 

01-43-NG 

150  Bcf 

Import  from  Canada,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery 

1724 

10-26-01 

BP  Energy  Companv 
01-62-NG 

1.100  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  beginning  on  November  10, 
2001,  and  extending  through  November  9. 
2003. 

1474-C 

10-26-01 

Cascade  Natural  Gas  Corporation 
W-22-NG 

Amendment  to  extend  long-term  authority 
to  Import  for  an  additional  three  years 
beginning  on  November  I,  2001,  and 
extending  through  October  31.  2004. 

1725 

10-29-01 

Tenaska  Marketing  \  entures 
01-«7-NG 

400  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  beginning  on  December  1, 
2001.  and  extending  through  November  30, 
2003. 

1726 

10-30-01 

DEK  Energy  Companv 
01-69-NG 

73  Bcf 

Import  from  Canada,  beginning  on 
November  1.  2001.  and  extending  through 
October  31.  2003. 

1727 

10-30-01 

Pittsfield  Generating  Companv. 

L.P. 

01-6  5-NG 

25.5  Bcf 

25.5  Bcf 

Import  and  Export  from  and  to  Canada, 
beginning  on  October  30,  2001.  and 
extending  through  October  29.  2003. 

1728 

10-30-01 

Nova  Scotia  Power  Inc. 
01-61-NG 

200  Bcf 

Import  and  export  a  combined  total  from 
and  to  Canada,  over  a  tv«o-year  term 
beginning  on  the  date  of  first  delivery. 

1729 

10-30-01 

CEG  Energy  Options  Inc. 
01 -^-NG 

400  Bcf 

Import  from  Canada,  over  a  two  year  term 
beginning  on  the  dale  of  first  delivery 

1730 

10-30-01 

Sierra  PaciHc  Power  (  ompans 
01-68-NG 

100  Bcf 

Import  from  Canada,  beginning  on 
December  31.  2t>01.  and  extending  through 
December  30.  2003 

1731 

10-30-01 

Cinergy  Marketing  &  Trading, 

LLC 

01-60-NG 

365  Bcf 

Import  and  export  a  combined  total  from 
and  to  Mexico,  beginning  on  November  1. 
2001,  and  extending  through  October  30. 
2003. 

1  '^^ 

10-30-01 

Vermont  Gas  Svstems,  Inc 
01-72-NG 

20  Bcf 

20  Bcf 

Import  and  export  from  and  to  Canada, 
beginning  on  December  23,  2001,  and 
extending  through  December  22,  2003. 
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BHJJNG  CODE  64SO-01-C 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CM99-2-001] 

Alaska  Power  &  Telephone  Company; 
Notice  Denying  Intervention  and 
Rejecting  Request  for  Rehearing 

November  13,  2001 

On  August  16,  2001.  the  Director  of 
the  Commi.ssion's  Division  of 
Hydropower  Administration  and 
Compliance,  Office  of  Energy^  Projects 
(Director),  issued  an  order  ruling  on  a 
declaration  of  intention  and  finding 
licensing  not  required  for  the  proposed 
Gartina  Creek  Hydroelectric  Project.  96 
FERC  1  62.162  (2001).  On  September  17. 
2001.  Trout  Unlimited  and  American 
Rivers  )ointly  filed  a  motion  for  late 
intervention  and  a  request  for  rehearing 
of  the  August  Ifi  order. 

In  determining  whether  to  grant  late 
intervention,  the  Commission  may 
consider  such  factors  as  whether  the 
movant  had  good  cause  for  filing  late, 
whether  the  movant's  interest  is 
adequately  represented  by  other  parties 
to  the  proceeding,  and  whether  granting 
the  intervention  might  result  in 
disruption  to  the  proceedings  or 
prejudice  to  the  parties  'When  late 
inter\'ention  is  sought  after  issuance  of 
a  dispositive  order,  however, 
extraordinary  grounds  must  be 
presented  to  warrant  favorable  action  on 
the  request.-  Trout  Unlimited  and 
American  Rivers  assert  that  the 
challenged  order  establishes  a 
significant  precedent,  and  that  the 
Commission  may  accept  late 
intervention  incident  to  rehearing 
concerning  matters  of  jurisdiction  This 
does  not  establish  good  cause,  and  does 
not  address  the  need  to  show 
extraordinary  grounds  for  late 
intervention  Accordingly,  the  motion 
for  late  intervention  is  denied  Because 
only  a  party  to  the  proceeding  may  seek 
rehearing,  the  request  for  rehearing  filed 
by  Trout  Unlimited  and  American 
Rivers  is  rejected. ' 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  by  the 


'  Sei-  18  CFR  ^  385  214(d)  (2001). 

•'  Sff  Weber  Basin  Water  Conservancy  District,  50 
KERC  161,409  alp  62,262(1990). 

'The  OnnmiSMim  may,  in  its  discretion,  allow 
late  interventmn  and  rehearing  concerning  matters 
which  relate  In  its  lurisdiction.  See,  eg.  Alaska 
Power  Company.  81  FERC  161.239  (1997)   In  this 
case,  other  parties  to  the  proceeding  have 
intervened  and  sought  rehearing  of  the 
jurisdictional  issues. 


Commission  of  this  notice  must  be  filed 
within  30  days  of  the  date  of  issuance 
of  this  notice,  pursuant  to  18  CFR 
385,713, 

David  P,  Boergers. 

Secretan: 

[FR  Doc.  01-28781  Filed  11-1&-01:  8:45  am) 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOO-61-001  and  CPOO-61- 
002)         J 

Central  New  York  Oil  and  Gas 
Company,  LLC;  Notice  of  Compliance 
Filing 

Novemljer  9,  2001 

Take  notice  that  on  October  31 .  2001 . 
as  amended  on  November  9,  2001. 
Central  New  York  Oil  and  Gas 
Company.  LLC  (CNYOG)  tendered  for 
filing  its  FERC  Gas  Tariff,  Original 
Volume  No  1,  consisting  of  Sheet  Nos 
0-140,  to  be  effective  December  1.  2001 
CNYOG  asserts  th^t  ^e  purpose  of  its 
filing  is  to  comply  with  the 
Commissions  order  issued  February  23. 
2001.  in  Docket  Nos.  CPOO-61-000,' 
CPOO-62-000, and  CPOO-63-000 
granting  CNYOG's  request  for 
certificates  for  construction  of  the 
Stagecoach  Storage  Project,  a  natural  gas 
storage  field  in  south  central  New  York 
(Central  New  York  Oil  and  Gas 
Companv  and  Tennessee  Gas  Pipeline 
Companv.  94  FERC  ^  61,194  (2001)).  In 
that  order  the  Commission  directed 
CNYOG  to  file  its  tariff  at  least  thirty 
days  prior  to  providing  service  from  the 
Stagecoach  Storage  Project. 

CNYOG  further  asserts  that  it  has 
served  copies  of  this  filing  upon  all 
parties  of  record  in  these  proceedings 
and  interested  state  commissions  Any 
question  concerning  this  filing  may  be 
directed  to  counsel  for  CNYOG.  James  F. 
Bowe,  )r  .  Esq  .  Dewey  Ballantine  LLP  at 
(202)  429-1444,  fax  (202)  429-1579.  or 
via  the  internet  at 
jbowe@dewfvbanantine.com. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
To  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  sections  385.211  and 
385.214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214)  by  November  16,  2001.  All 
such  motions  or  protests  must  be  filed 
as  provided  in  section  157.10  of  the 
Commissions  regulations  (18  CFR 
157.10),  Protests  will  be  considered  bv 


the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  Motion  To  Intervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.  fere /fed /us /online /rims. htm  (call 
(202)  208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
www.ferc.fed.us/efi/dooTbell.htm. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary-. 

[FR  Doc.  01-28779  Filed  11-16-01:  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission       ji.;(.  jp  ,p  . 

[Docket  No.  RP01 -262-002]  ' 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

November  9.  2001. 

Take  notice  that  on  October  31 .  2001. 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas)  tendered  for  filing  its 
report  addressing  the  steps  taken  to 
mitigate  increases  in  unaccounted-for 
gas  levels  to  comply  with  the 
Commission's  letter  order  issued  on 
March  28,  2001  94  FERC  ^61,350 
(2001). 

Columbia  Gas  states  that  the  instant 
report  sets  forth  Columbia  Gas' 
explanation  of  the  possible  causes  of  the 
increase  in  the  lost  and  unaccounted-for 
quantities,  and  sets  forth  the  resulting 
adjustments  as  promised  in  April  30, 
2001  filing.  Columbia  Gas  states  that  it 
proposes  to  reflect  such  adjustments  in 
the  calculation  of  the  revised 
transportation  retainage  factor  that  was 
filed  concurrently  in  Columbia  Gas' 
Periodic  RAM  Filing.  Columbia  Gas 
states  that  the  Periodic  RAM  Filing 
reflects  the  adjustments  identified  in  the 
instant  report  that  equate  to  a  total  one- 
time decrease  of  1,889,900  Dth  to  the 
actual  lost  and  unaccounted-for 
account. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 
filed  on  or  before  November  14,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  Web  at  http:// 
wv^-w. fere. fed. us /onhne/ rims. htm  (call 
202-208-2222  for  assistance) 
Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.fed.  us/efi/ doorbell. htm . 

Linwood  A,  Watson,  |r.. 

Acting  Secretary. 

(FR  Doc.  01-28790  Filed  11-16-01;  8:45  am] 

BIIJJNG  COOE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-4O-OO0] 

Eastern  SI>ore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  9.  2001 

Take  notice  that  on  November  6.  2001 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  on  certain  revised  tariff 
sheets  in  the  above  captioned  docket 
bear  a  proposed  effective  date  of 
November  1.  2001. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  ser\ices 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS  and  LSS  The 
costs  of  the  above  referenced  storage 
services  comprise  the  rates  and  charges 
payable  under  ESNGs  respective  Rate 
Schedules  GSS  and  LSS  This  tracking 
filing  is  being  made  pursuant  to  section 
3  of  ESNGs  Rate  Schedules  GSS  and 
LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 


rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154. 210  of  the 
Commission  s  regulation.^  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronicalh 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link 

Linwood  A.  Watson.  |r.. 

Acting  Secretary. 

(FR  Doc.  01-28791  Filed  11-16-01;  8:45  am) 

BILUNG  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-141-002] 

Progress  Energy.  Inc..  On  Behalf  Of 
Certain  of  its  Public  Utility 
Subsidiaries;  Notice  of  Filing 

November  13.  2001 

Take  notice  that  on  November  7, 
2001,  Progress  Energy.  Inc..  on  behalf  of 
Carolina  Power  &  Light  Company. 
Progress  Genco  Ventures,  LLC,  Progress 
Ventures,  Inc,  CP&L  Newco.  Inc  . 
Morux)e  Power  Company,  Effingham 
County  Power,  LLC,  MPC  Generating. 
LLC,  Richmond  County  Power.  LLC. 
DeSoto  County  Generation  Companv. 
LLC.  and  Rowan  County  Power.  LL(i; 
(collectively.  Applicants)  tendered  for 
filing  an  amendment  to  an  application 
requesting  all  necessary  authorizations 
under  section  203  of  the  Federal  Power 
Act.  16  U.S.C  824b  (1996).  to  engage  in 
a  corporate  reorganization 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NT  .  Washington,  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commissions  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
23,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 


appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  Web 
at  http://v^^^^^■  ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  [call  202-208-2222  for 
assistance).  Comments,  prrjtests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instTJctions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Sf-rretary. 

!FR  Doc.  01-28780  Filed  1 1-16-01;  8:45  am| 

BiLUNo  cooe  6n7-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERG  1-2444-000] 

TrI-State  Generation  and  Transmission 
Association.  Inc.;  Notice  of  Issuance  of 
Order 

November  13.  2001 

Tn-State  Generation  and 
Transmission.  Inc.{Tri-State)  submitted 
for  filing  a  rate  schedule  under  which 
Tr-State  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates  Tn-State  also 
requested  waiver  of  various  Commission 
regulations  In  particular.  Tn-State 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  pari  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Tn-State 

On  September  12.  2001,  pursuant  to 
delegated  authoritA".  the  Director. 
OMTR/Tariffs  and' Rates- West,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Tri-State  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385  214) 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Tri-State 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
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in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public:  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Tri-State's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  fding  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  13,  2001 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426  The  Order  may 
also  be  viewed  on  the  Internet  at  bttp:/ 
/www  fere  fed.us/onhne/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
mav  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385  2001(a)(lHiii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/  www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boergers. 

|FR  Doc.  01-28782  Filed  U-lft-Ol;  8:45  am] 

BJLUNG  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-254-000.  et  at.] 

Sierra  Pacific  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Ni.\>Mi\ber  '».  2001 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sierra  Pacific  Power  Company 

IDockHt  No   ER02- 2. 54-000: 

Take  notice  that  on  November  7, 
2001.  Sierra  Pacific  Power  Company 
(Sierra)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  executed  Interconnection 
Agreement  between  Nevada  Power  and 
Duke  Washoe  LLC  (Duke)  This 
agreement  governs  the  terms  and 
conditions  of  the  interconnection  to 
Sierra's  transmission  system  of  Duke's 
540  MW  electric  generation  facility 
located  in  Washoe  County,  Nevada. 
Sierra  requests  that  the  Interconnection 
Agreement  be  made  effective  as  of 


October  30,  2001,  which  is  the  date  that 
it  was  executed. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  lersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company. 

[Dmket  No  ER02-274-O00) 

Take  notice  that  on  November  6, 
2001,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
(;ompany  (d/b/a  GPU  Energy)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  , 
Service  Agreement  with  Enron  Power 
Marketing,  Inc.,  dated  October  23,  2001 
designated  as  Service  Agreement  No,  36, 
FERC  Electric  Tariff,  Second  Revised 
Vol.  No.  5. 

GPU  Energy  request  an  effective  date 
of  October  23,  2001 

Comment  date:  November  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER02-275-f)00l 

Take  notice  that  on  November  6. 
2001.  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
two  Generation-Transmission  Must  Run 
Agreements  with  American 
Transmission  Company,  LLC.  The  Must 
Run  Agreements  govern  the  terms  and 
conditions  for  the  dispatch  of  real  and 
reactive  power  from  Wisconsin 
Electrics  Oak  Creek  Power  Plant  and 
the  Presque  Isle  Power  Plant  and  Upper 
Peninsula  of  Michigan  Hydroelectric 
Plants  to  maintain  the  reliability  of 
ATCLLG's  transmission  system. 

Wisconsin  Electric  requests  that  the 
Must  Run  Agreements  be  made  effective 
on  December  15,  2001 

Comment  date:  November  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwest  Power  Pool.  Inc. 

[Docket  No.  ER02-276-OOO1 

Take  notice  that  on  November  6, 
2001.  Southwest  Power  Pool.  Inc.  (SPP) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory'  Commission 
(Commission)  an  executed  service 
agreement  for  Firm  Point-to-Pcint 
Transmission  Service  with  Western 
Resources  Generation  Services 
(Transmission  Customer).  SPP  requests 
an  effective  date  of  November,  2001  for 
this  service  agreement. 

A  copy  of  this  filing  was  served  on  the 
Transmission  Customer. 


Comment  date:  November  27.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

(Docket  No.  ERO2-277-O0O| 

Take  notice  that  on  November  7, 
2001,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  submitted  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  Amendment 
"B"  to  the  Independence  Steam  Electric 
Station  Operating  Agreement  (Operating 
Agreement)  between  Entergy  Arkansas, 
Inc.,  the  Arkansas  Electric  Cooperative 
Corporation,  the  Cities  of  Conway, 
Jonesboro,  Osceola,  and  West  Memphis, 
Arkansas,  Entergy  Power,  Inc.,  Entergy 
Mississippi,  Inc.  and  East  Texas  Electric 
Cooperative,  Inc.  Entergy  Services  states 
that  Amendment  'B"  waives  any  rights 
that  the  parties  to  the  Operating 
Agreement  may  have  with  respect  to  the 
option  to  provide  substitute  coal 
pursuant  section  7.3  of  the  Operating 
Agreement. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

[Docket  No.  ER02-278-0O01 

Take  notice  that  on  November  7,  2001 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory'  Commission 
(Commission)  three  Form  of  Service 
Agreements  for  Firm  Point-to-Point 
Transmission  Service  (Service 
Agreements)  between  ComEd  and 
Wisconsin  Public  Service  Corporation 
(Wisconsin)  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT).  Copies  of  this  filing  were 
served  on  Wisconsin. 

ComEd  requests  an  effective  date  of 
January  1,  2002,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-279-O00! 

Take  notice  that  on  November  7. 
2001,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory' 
Commission  (Commission)  an  executed 
Distribution-Transmission 
Intercormection  Agreement  between 
ATCLLC  and  Central  Wisconsin  Electric 
Cooperative.  ATCLLC  requests  an 
effective  date  of  June  29,  2001. 
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Comment  date:  November  28,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-280-000) 

Take  notice  that  on  November  7, 
2001,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory' 
Commission  (Commission)  an  executed 
Distribution-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  City  of  Sheboygan  Falls. 

ATCLLC  requests  an  effective  date  of 
June  25,  2001. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Avista  Corporation 

[Docket  No  ER02-281-0001 

Take  notice  that  on  November  7, 
2001,  Avista  Corporation,  tendered  for 
filing  with  the  Federal  Energy 
Regulator}'  Commission  (Commission) 
pursuant  to  section  35.12  of  the 
Commission's  18  CFR  part  35.12  (1999), 
an  executed  Mutual  Netting  Agreement 
with  TransAlta  Energy  Marketing  (U.S.) 
Inc.,  effective  October  1,  2001. 

Notice  of  the  filing  has  been  served  to 
TransAlta  Energy'  Marketing  (U.S.)  Inc. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Electric  Power 

[Docket  No.  ER02-282-OOO1 

Take  notice  that  on  November  6, 
2001,  American  Electric  Power  Service 
Corporation,  tendered  for  filing  with  the 
Federal  Energy  Regulatory-  Commission 
(Commission)a  Facihties,  Operation  and 
Maintenance  Agreement  (Facility 
Agreement)  dated  June  1,  2001,  between 
AEP,  agent  for  Columbus  Southern 
Power  Company  (d/b/a  AEP)  and 
Buckeye  Rural  Electric  Cooperative,  Inc. 
(hereinafter  called  BREC)  and  Buckeye 
Power.  Inc.  (hereinafter  called  Buckeye). 
AEP  states  that  copies  of  its  filing  were 
served  upon  BREC,  Buckeye  and  the 
Public  Utilities  Commission  of  Ohio. 

The  Facility  Agreement  provides  for 
the  establishment  of  a  new  delivery- 
point,  pursuant  to  provisions  of  the 
Power  Delivery  Agreement  between 
Columbus  Southern  Power,  Buckeye 
Power,  Inc.  (hereinafter  called  Buckeye), 
The  Cincinnati  Gas  &  Electric  Company, 
The  Dayton  Power  and  Light  Company, 
Monongahela  Power  Company,  Ohio 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1,  1968.  AEP 
requests  an  effective  date  of  Jime  8.  2001 
for  the  Facility  Agreement 


Comment  date:  November  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  Arizona  Public  Service  Company 

[Docket  No.  ER02-283-O001 

Take  notice  that  on  November  7, 
2001,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  Seryice  Agreement  No. 
174  under  FERC  Electric  Tariff,  Eighth 
Revised  Volume  No.  2,  effective  date 
May  15.  2001  is  to  be  canceled.  Notice 
of  the  proposed  cancellation  has  been 
served  upon  Pinnacle  West  Energy  and 
The  Arizona  Corporation  Commission 

APS  requested  an  effective  date  of 
October  31,  2001. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tucson  Electric  Power  Company 

[Docket  No.  ER02-284-O001 

Take  notice  that  on  November  7, 
2001,  Tucson  Electric  Power  Company 
tendered  for  filing  w  ith  the  Federal 
Energy  Regulatory  Commission 
(Commission)  one  (1)  Service 
Agreement  (for  short-term  firm  service) 
pursuant  to  Part  11  of  Tucson's  Open 
Access  Transmission  Tariff,  which  was 
filed  in  Docket  No.  EROl-208-000. 

The  Service  Agreement  for  Firm 
Point-to  Point  Transmission  Service 
dated  as  of  October  31 ,  2001  by  and 
between  Tucson  Electric  Power 
Company  and  Public  Service  Company 
of  New  Mexico— FERC  Electric  Tariff ' 
Vol.  No.  2,  Service  Agreement  No.  148. 
No  service  has  commenced  at  this  time. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  American  Transmission  Companv 
LLC 

[Docket  No.  ER02-285-OOO1 

Take  notice  that  on  November  7. 
2001,  American  Transmission  Companv 
LLC  (ATCLLC)  tendered  for  filing  with' 
the  Federal  Energy'  Regulatory 
Commission  (Commission)  proposed 
changes  to  its  Open  Access 
Transmission  Tariff  to  provide  for 
ATCLLC's  collection  of  must  run 
generation  costs  from  network 
customers  on  a  phase-in  basis. 

ATCLLC  requests  that  the  proposed 
changes  be  made  effective  on  December 
1,2001. 

Comment  date:  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Mid-Continent  Area  Power  Pool 

[Docket  No  ER02-286-OO01 

Take  notice  that  on  November  7, 
2001,  the  Mid-Continent  Area  Power 
Pool  (MAPP).  on  behalf  of  its  public 
utility  members,  filed  with  the  Federal 
Energy  Regulatory-  Commission 
(Commission)  long  term  firm,  short-term 
firm  and  non-firm  transmission  service 
agreements  under  MAPP  Schedule  F. 
FERC  Electnc  Tariff.  First  Revised 
Volume  No  1.  Included  are  TSAs  for 
transmission  ser\ice  w ith  NSP  Power 
Merchants  and  Saskatchewan  Power 
Corporation 

Comment  date:  November  28,  2U0T ,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Mid-Continent  Area  Power  Pool 

[Docket  No  ER02-287-0O0) 

Take  notice  that  on  November  7. 
2001.  the  Mid-Continent  .\rea  Power 
Pool  (MAPP),  on  behalf  of  its  public 
utility  members,  filed  with  the  Federal 
Energy  Regulator,-  Commission 
(Commission)  a  service  agreement  with 
Saskatchewan  Power  Corporation  under 
MAPP  Schedule  R  of  the  Restated 
Agreement,  FERC  Electric  Tariff, 
Onginal  Volume  .No  2 

Comment  date:  November  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

16.  IDACORP  Energy.  LP 

[Docket  No,  EROl-2395-002] 

Take  notice  that  on  November  7 . 
2001,  IDACORP  Energy  LP  is  refiling 
with  the  Federal  Energy  Regulator\ 
Conunission  (Commission)  its  Notice  of 
Succession.  In  addition,  ID.^CORP 
Energy-  is  filing  its  newly  adopted  tariff 
and  service  agreement  containing 
designations  consistent  with 
Commission  regulations 

Comment  date  November  28,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Entergy  Power  Ventures,  L.P. 

[Docket  No  EGO2-25-OO01 

Take  notice  that  on  November  6. 
2001,  Entergy  Power  Ventures.  LP.  20 
Greenway  Plaza.  Suite  1025.  Houston, 
Texas  77046,  filed  with  the  Federal 
Energy  Regulatory-  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended. 

The  applicant  is  a  limited  partnership 
that  will  be  engaged  directly  or 
indirectly  and  exclusively  in  the 
business  of  developing  and  ultimately 
owming  and/or  operating  an  interest  in 
a  550  megawatt  gas-fired,  simple  cycle 
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electric  generating  facility  located  in 
Harrison  County.  Texas  and  selling 
electric  energy  at  wholesale. 

Comment  date:  November  30.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  it  consideration 
of  comments  to  those  that  concern  the 
adequac\  or  accuracy  or  the  application 

18.  Canastota  Windpower,  LLC 

(Docket  No  ER01-2692-O02| 

Take  notice  that  on  November  6, 
2001.  Canastota  Windpower.  LLC 
(Canastota  or  Applicant)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Amended  and  Restated  Application  for 
Order  Authorizing  Market-based  Rates. 
Waiving  Regulations  and  Granting 
Blanket  Approvals,  pursuant  to 
Commission  letter  dated  October  11. 
2001  request  for  additional  mformation. 

Comment  date  November  27.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385,211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiii  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wwH-./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  'e-Filing  '  link 

David  P.  Boeryers. 

Secretary. 

(FR  Doc.  01-28778  Filed  11-16-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-45-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Valley  Line  Expansion 
Project 

Novembers,  2001, 

The  staff  of  the  Federal  Energy- 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Colorado  Interstate  Gas  Company 
(CIG)  in  the  above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EL^  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  facilities 
to  reinforce  ClG's  existing  natural  gas 
transmission  system,  including: 

•  The  5C  Central  Loop — about  35 
miles  of  24-inch-diameter  loop  between 
CIG's  existing  Ault  Meter  Station  and 
the  Fort  Lupton  Compressor  Station,  all 
in  Weld  County,  Colorado; 

•  The  Valley  Line  Loop] — about  84 
miles  of  20-inch-diameter  loop  which 
would  generally  parallel  CIG's  existing 
Valley  Line  between  its  Watkins 
Compressor  Station  in  southern  Adams 
County  east  of  Denver  and  a  location 
adjacent  to  the  existing  Nixon  Power 
Plant  in  central  El  Paso  County  south  of 
Colorado  Springs: 

•  Two  new  natural  gas-fired 
reciprocating  engine-driven 
compressors,  totaling  4.450  horsepower, 
and  appurtenant  facilities  at  CIG's  Fort 
Lupton  Compressor  Station  in  Weld 
County,  Colorado;  and 

•  Appurtenant  and  ancillary 
facilities. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  an  additional 
278.8  million  cubic  feet  of  natural  gas 
per  day  (MMcfd)  on  the  portion  of  CIG's 
system  between  its  Cheyenne 
Compressor  Station  in  northern  Weld 
County  and  its  Watkins  Compressor 
Station  in  southern  Adams  County,  and 
an  additional  344.4  MMcfd  on  the 
portion  of  its  Valley  Line  between  its 
Watkins  Compressor  Station  and  the 
vicinity  of  the  Nixon  Power  Plant  in 
central  El  Paso  County  south  of 
Colorado  Springs. 


The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street.  NE..  Room  2A. 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal.  State  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Room  lA,  Washington. 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1.  PI  11.1. 

•  Reference  Docket  No.  CPOl-45- 
000: and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  December  10,  2001 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
v\-wH. fere. gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  'Login  to  File"  and  then 
"New  User  Account." 

Due  to  current  events,  we  cannot 
guarantee  that  we  will  receive  mail  on 
a  timely  basis  from  the  U.S.  Postal 
Service,  and  we  do  not  know  how  long 
this  situation  will  continue.  However, 
we  continue  to  receive  filings  from 
private  mail  delivery  services,  including 
messenger  services  in  a  reliable  manner. 
The  Commission  encourages  electronic 
filing  of  comments  in  this  proceeding. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  inter\'ene  pursuant  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procedures  (18  CFR 
385.214).'  Only  intervenors  have  the 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  208-1088  or  on  the  FERC 
Internet  web  site  (wM-K-./ercgov)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket*"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS  "  link,  select  'Docket*"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474 

Linwcwd  A.  Watson,  |r., 

Acting  Secretary 

IFR  Dor  01-28785  Filed  11-16-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  6032-041  New  York] 

Niagara  Mohawk  Power  Corporation, 
Fourth  Branch  Associates;  Notice  of 
Availability  of  Draft  Environn>ental 
Assessment 

November  13,  2001 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy^  Regulatory- 
Commission  s  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  Commission's 
Notice  of  Termination  of  License  by 
Implied  Surrender  for  the  Machanicville 
Hydroelectric  Project,  located  on  the 
Hudson  River  in  Saratoga  and 
Rensselaer  Counties,  New  York,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  No 
Federal  lands  or  Indian  reservations  are 
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occupied  by  project  works  or  located 
within  the  project  boundar\- 

The  DEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
terminating  the  license  by  implied 
surrender,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

The  staff  also  concludes  that 
terminating  the  license  by  implied 
surrender  constitutes  an  undertaking  for 
the  purposes  of  section  106  of  the 
National  Historic  Preserv  ation  Act  of 
1966.  as  amended,  and  that  such 
termination  would  have  an-effect  on  the 
Mechanicville  Hydroelectric  Project,  a 
property  listed  in  the  National  Register 
of  Historic  Places.  All  interested  parties 
are  requested  to  comment  as  instructed 
below 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  Web  at  http:// 
www  fere. gov  using  the  '  iUMS  "  link- 
select  "Docket  «  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington,  DC  20426. 
Please  affix  Project  No  6032-041  to  all 
comments.  Comments  mav  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Due  to  current  events,  we  cannot 
guarantee  that  we  will  receive  mail  on 
a  timely  basis  from  the  U.S.  Postal 
Service,  and  we  do  not  know  how  long 
this  situation  will  continue  However, 
we  continue  to  receive  filings  from 
private  mail  delivery  services,  including 
messenger  ser\ices  in  a  reliable  manner 
The  Commission  encourages  electronic 
filing  of  any  comments  in  this 
proceeding.  We  will  include  all 
comments  that  we  receive  within  a 
reasonable  time  in  our  environmental 
analysis  of  this  project 

For  further  information,  contact  the 
Ellen  Armbruster  at  (202)  208-1672. 

David  P.  Boer^rs. 

Secretan 

IFR  Doc,  01-28783  Filed  11-16-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  CP02-6-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Raton  Basin  2002  Expansion 
Project,  and  Request  for  Comments  on 
Environmental  Issues 

November  9.  2001. 

The  staff  of  the  Federal  Energy- 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Colorado  Interstate  Gas  Company's 
(CIG)  proposed  Raton  Basin  2002 
Expansion  Project  in  Las  Animas  and 
Baca  Counties,  Colorado,  and  Cimarron 
County,  Oklahoma.'  The  project  would 
involve  the  construction  and  operation 
of  about  68  miles  of  pipeline,  in  three 
looping  segments,'  This  EA  will  be  used 
bv  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a  CIG 
representative  about  the  acquisition  of 
an  easement  to  construct,  operate,  and 
maintain  the  proposed  facilities  The 
pipeline  company  would  seek  to 
negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  compan\  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  I^and'  What  Do  1  Need 
To  Know' "  should  have  been  attached 
to  the  project  notice  CIG  provided  to 
landowners  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings  It  is 
available  for  viewing  on  the  FERC 
Internet  web  site  (Affp://M-wH-.fprc.gov). 

This  Notice  of  Intent  (NOI)  is  being 
sent  to  landowners  along  CIG's 
proposed  route:  Federal,  state,  and  local 
government  agencies:  national  elected 


'  aCs  application  was  filed  under  section  7(c)  of 
the  Natural  Gas  Act  and  part  1 57  of  the 
Commission's  regulations  on  October  5,  2001 

^  A  loop  is  a  segment  of  pipeline  installed 
adjacent  to  an  existing  pipeline  and  cormected  to 
it  on  hwth  ends.  The  loop  allows  more  gas  to  be 
moved  through  that  segment  of  the  pipeline  svstem. 
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nfficials:  regional  environmental  and 
public  interest  groups;  Indian  tribes  that 
might  attach  religious  and  cultural 
significance  tn  historic  properties  in  the 
area  of  potential  effects;  local  libraries 
and  newspapers;  and  the  Commission's 
list  of  parties  to  the  proceeding. 
Government  repre.sentatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  ac:tion  and  encourage 
them  to  comment  on  their  areas  of 
concern.  Additionally,  with  this  NOI  we 
are  asking  Federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the  EA.  These 
agencies  may  choose  to  participate  once 
they  have  evaluated  CIG's  proposal 
relative  to  their  agencies' 
responsibilities.  Agencies  who  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  described  below. 

Summary  of  the  Proposed  Project 

CIG  seeks  to  meet  the  demand  for 
increased  coal-bed  methane  production 
in  the  Raton  Basin  by  expanding  its 
transportation  facilities  out  of  this  area. 
To  accomplish  this,  CIG  would 
construct  and  operate  the  following 
facilities: 

•  200B  Trinidad  East  Loop — 25.6 
miles  of  16-inch-diameter  pipeline  in 
Las  Animas  County.  Colorado; 

•  2008  Kim  East  Loop — 28.1  miles  of 
16-inch-diameter  pipeline  in  Las 
Animas  and  Bac;a  Counties,  Colorado; 
and 

•  ,3B  Keves  S(juth  Loop — 14.4  miles 
of  20-inch-diameter  pipeline  in 
Cimarron  County,  Oklahoma. 

The  2008  Trinidad  East  Loop  and  the 
2008  Kim  East  Loop  would  be  adjacent 
to  CIG's  existing  16-inch-diaineter  200A 
Campo  Lateral.  The  38  Keyes  South 
Loop  would  be  adjacent  to  CIG's 
existing  20-inch-diameter  3A  Campo 
Lateral.  For  the  majority  of  the  routes, 
the  loops  would  be  spaced  about  35  feet 
from  the  existing  pipelines.  To  avoid 
rugged  topography,  the  loops  would 
deviate  from  the  existing  pipelines  for  a 
total  of  3.2  miles  (about  5  percent  of  the 
total  length  of  the  project). 

CIG  would  install  1  block  valve  along 
the  2008  Trinidad  East  Loop,  2  block 
valves  along  the  200B  Kim  East  Loop, 
and  1  block  valve  along  the  38  Keyes 
South  Loop  These  block  valves  would 
be  within  the  construction  right-of-way 
for  the  pipelines.  The  nominal 
construction  right-of-way  for  the  loops 
would  be  85-feet-wide. 

As  part  of  this  project  CIG  also 
intends  to  expand  its  existing  Dumas 
Meter  Station  in  Moore  County,  Texas, 
and  expand  its  existing  Baker  Meter 


Station  in  Texas  County,  Oklahoma. 
However,  the  expansion  of  the  tw^o 
meter  stations  would  be  done  under 
CIG's  existing  blanket  certificate 
authority  In  addition,  under  the 
authority  of  section  2, 55(a)  of  the 
Commission's  regulations,  CIG  would 
install  cathodic  protection  equipment, 
and  pig  launching  and  receiving 
facilities  at  the  origin  and  terminus  of 
each  loop  segment. 

The  project  would  allow  CIG  to 
increase  the  capacity  of  its  Raton  Basin 
System  by  about  57.8  million  cubic  feet 
per  day  of  natural  gas.  The  general 
location  of  CIG's  proposed  facilities  is 
shown  on  the  map  attached  as  appendix 
1.' 

Land  Requirements  for  Construction 

Construction  of  CIG  proposed 
facilities  would  affect  a  total  of  about 
907  acres  of  land.  About  827  acres 
would  be  needed  for  pipeline 
construction,  including  6  staging  areas, 
and  88  temporary  extra  work  space 
areas  outside  of  the  nominal 
construction  right-of-way.  About  119 
acres  of  the  construction  work  area 
would  be  existing  rights-of-way.  In 
addition,  6  pipe  yards,  totaling  about  80, 
acres  would  be  used.  Also,  CIG  would 
use  79  existing  roads  for  access. 

Following  construction,  about  413 
acres  would  be  retained  as  permanent 
right-of-way.  The  remaining  494  acres  of 
temporary  work  space  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Envirormiental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us"*  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  NOI,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  adch"ess 
in  the  EA.  All  comments  received  are 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS  "  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE,  Room  2A,  Washington.  DC;  20426,  or  call 
(202)  20$-1371.  For  instructions  on  connecting  to 
RIMS  refer  to  the  last  page  of  this  notice.  Copies  of 
the  appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

*  "Us,"  "we,"  and  ""our"  refer  to  the 
environiticntal  staff  of  the  FERC"s  Office  of  Energy 
Projects, 


considered  during  the  preparation  of  the 
EA. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  We  will  also 
evaluate  possible  alternatives  to  the 
proposed  action,  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on 
various  environmental  resources. 

Depending  on  the  comments  received 
during  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  elected 
officials,  affected  landowners,  regional 
public  interest  groups,  Indian  tribes, 
local  newspapers  and  libraries,  and  the 
Commission's  official  ser\ice  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  construction 
and  operation  of  the  proposed  project. 
We  have  already  identified  a  number  of 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
CIG.  This  preliminary  list  of  issues  may 
be  changed  based  on  your  comments 
and  our  analysis. 

•  Geology  and  Soils 

•  Crossing  soils  with  high  erosion 
and  poor  revegetation  potential 

•  Crossing  lands  set-aside  for  the 
Conservation  Reserve  Program. 

•  Water  Resources  and  Wetlands 

•  Crossing  4  perennial  streams. 

•  Crossing  6  wetlands,  totaling  238 
feet. 

•  Vegetation 

•  Crossing  about  45  miles  of  short 
grass  prairie. 

— Crossing  about  1  mile  of  juniper 
woodlands. 

•  Threatened  and  Endangered 
Species 

— Flathead  chub  occurs  in  2  streams 
to  be  crossed. 

— Other  listed,  candidate,  or  sensitive 
species  in  the  project  area  include  the 
bald  eagle,  Eskimo  curlew,  black-tailed 
prairie  dog,  and  lesser  prairie  chicken 

•  Cultural  Resources 

— Potential  impacts  on  22  cultural 
resources, 

— Consultations  with  Native 
Americans  concerning  sacred  sites. 

•  Land  Use 

— Crossing  about  11  miles  of 
agricultural  land. 

— Crossing  6.6  miles  of  the  Comanche 
National  Grasslands. 


Federal  Register/Vol.  66.  No.  223/Monday.  November  19,  2001 /Notices 


57961 


Public  Participation 


You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  vour 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St,,  NE.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas/Hydro  Branch, 
P)-11.3; 

•  Reference  Docket  No.  CP02-6-000; 
and 

•  Submit  your  comments  so  that  ihey 
will  be  received  in  Washington,  DC  on 
or  before  December  14,  2001. 

Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  tbe 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing  "  link 
and  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

Due  to  recent  events,  we  cannot 
guarantee  that  we  will  receive  mail  on 
a  timely  basis  from  the  U.S.  Postal 
Service,  and  we  do  not  know  how  long 
this  situation  will  continue.  However, 
we  continue  to  receive  filings  from 
private  mail  delivery  services,  including 
messenger  services  in  a  reliable  manner 
The  Commission  encourages  electronic 
filing  of  any  comments,  interventions  or 
protests  to  this  proceeding.  We  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  our 
environmental  analysis  of  this  project. 

Everyone  who  responds  to  this  NOI  or 
comments  throughout  the  EA  process 
will  be  retained  on  our  environmental 
mailing  list.  If  you  do  not  want  to  send 
comments  at  this  time  but  still  want  to 
remain  on  our  mailing  list,  please  return 
the  Information  Request  (appendix  3).  If 
you  do  not  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list. 


Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor" 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
ser\ice  list  for  this  proceeding.  If  vou 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.214)  (see  appendix  2)  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision 

Affected  landowTiers  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties  You  do 
not  need  inter\enor  status  to  have  vour 
environmental  comments  considered 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC  Web 
site  (/ittp;//wvvH'./erc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number  Click  on  the  "RIMS" 
link,  select  "Docket  #"'  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222.  Similarly,  the  "CIPS  '  link  on 
the  FERC  Internet  Web  site  provides 
access  to  the  texts  of  formal  documents 
issued  by  the  Commission,  such  as 
orders,  notices,  and  rulemakings  From 
the  FERC  Internet  Web  site,  click  on  the 
"CIPS"  link,  select  "Docket  #  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CEPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474 

Linwood  A.  Watson,  |r., 

Acting  Secretary 

[PR  Doc  01-28786  Filed  11-1&-01;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

Notice  of  ApplicaKon  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comnients 

November  9,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection 

a   T\-pe  of  Application:  Preliminan,- 
Permit. 

b.  Project  .Vo    1 2 1 1 0-000 

c.  Date  filed:  August  21,  2001 

d  Applicant:  ]  ©  W  Hydro  #1  Power 
Company. 

e.  Name  of  Project:  Clear  Creek 
Project 

f.  Location:  On  Clear  Creek,  in  Yakima 
County,  Washington  The  proposed 
project  would  utilize  the  existing  Clear 
Creek  Dam  and  Reser\"oir  administered 
by  the  US  Bureau  of  Reclamation  and 
located  on  U.S.  Forest  Ser\ice  Land 
within  the  Snoqualmie  National  Forest. 

g.  Filed  Pursuant  to  Federal  Power 
Act,  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Mr  Eli 
lakeman,  J  @  W  Hydro  «1  Power 
Company,  220  S.  31  Avenue,  Yakima, 
WA  98902,  (509)  457-0707. 

i.  FERC  Contact  Robert  Bell,  (202) 
219-2806 

j  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary .  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NT,  Washington.  DC.  20426. 
Comments,  protest  and  intervention 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-filing  "  link. 

Please  include  the  project  number  (P- 
12110-000)  on  any  comments  or 
motions  filed 

The  Commission  s  Rules  of  Practice 
and  Pnx:edure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency 

k.  Description  of  Project:  The 
proposed  project  using  the  U.S.  Bureau 
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of  Reclamation's  Clear  Creek  Dam  and 
Reservoir  would  consist  of:  (1)  An 
existing  52-foot-long,  48-inch-diameter 
steel  penstock.  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  1.23 
MW,  (3)  a  proposed  100-foot-long,  12.47 
kV  transmission  line,  and  (4) 
appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  6.320  MWh  that  would  be 
sold  to  a  local  Ltility 

1.  A  copy  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link  select  docket  #  and  follow  the 
instructions  {(202)208-2222  for 
assistance). 

m,  Preliminarv-  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary'  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4  30(b)  and  4.36 

o  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  ,Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 


term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  interv'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ", 
"COMPETING  APPLICATION". 
"PROTEST",  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  01-28787  Filed  11-16-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Appllcalton  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

November  9.  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Preliminary 
Permit. 

b.  Project  No.:  12133-000. 

c.  Date  fi/ed:  October  15.  2001. 

d.  Applicant:  Lake  Eau  Claire  Water 
Power  Company,  Inc. 

e.  \'ame  of  Project:  Lake  Eau  Claire 
Dam  Water  Power  Project. 

f.  Location:  Would  utilize  the  existing 
Lake  Eau  Claire  and  its  Dam,  which  are 
located  in  and  owned  by  Eau  Claire 
County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Thomas  J. 
Reiss,  Jr.,  Lake  Eau  Claire  Water  Power 
Company.  Inc.,  P.O.  Box  553,  319  Hart 
Street,  Watertown.  WI  53094.  (920)  261- 
7975. 

i.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

j.  Deadline  for  filing  comments  and  or 
motions:  60  days  from  the  issue  date  of 
this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Coiimiission.  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
12133-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  existing  25-foot-high,  170-foot-long 
reinforced  concrete  dam  and 
impoundment,  which  has  a  793-acre 
surface  area  at  normal  pool  elevation 
899.75  feet,  (2)  a  proposed  12-foot- 
diameter  inlet  cut  through  the  dam,  (3) 
a  proposed  50- foot-long.  12-foot- 
diameter  penstock,  (4)  a  proposed  20- 
foot  by  4(>-foot  powerhouse  containing 
an  800-kilowatt  generating  unit,  (5)  a 
proposed  400-foot-long  underground 
transmission  line,  and  (6)  appurtenant 
facilities.  The  project  would  have  an 
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aimual  generation  of  1.85  gigawatthours 
that  would  be  sold  to  Northern  States 
Power  Company. 

I.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE..  Room 
2A.  Washington,  DC  20426,  or  bv  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above 

m.  Preliminar}-  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminar\'  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  apphcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary-  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  appficant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timelv 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminarv  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminarv  permit 


would  include  economic  analysis, 
preparation  of  preliminarv-  engineering 
plans,  and  a  study  of  enviroimiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretar\- 
of  the  Commission. 

r.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385  211, 
385.214.  In  determining  the  appropnate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

s.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONTimONS  ",  'PROTEST".  OR 

"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application 

t.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives 

u.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary 

IFR  Doc  01-28788  Filed  11-16-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RMOO-1 2-000] 

Electronic  Filing  of  Documents;  Notice 
of  Additional  Qualified  Documents  for 
Electronic  Filing 

November  9.  2001 

Take  notice  that  beginning  November 
13.  2001 .  the  Commission  will  accept 
additional  tv-pes  of  documents  for  filing 
via  the  Internet  in  lieu  of  paper  copies. 

Order  No  619,'  authorized  the 
Secretary-  of  the  Commission  to  issue 
and  amend  a  list  of  qualified  documents 
that,  at  the  filers  option,  mav  be 
submitted  via  the  Internet  without  also 
filing  paper  copies  -  The  Com;  Mssion 
defined  the  initial  set  of  qualified 
documents  and  issued  electronic  filing 
instructions  in  a  notice  isslied  October 
6.  2000. '  That  notice  identified  the 
initial  set  of  qualified  documents, 
including: 
1.  Comments  on  applications  and  other 

filings 
2  Comments  on  technical  conferences 

3.  Comments  filed  in  connection  with 
environmental  documents  (Notices, 
Environmental  Assessments,  and 
Environmental  Impact  Statements)* 

4  Protests  ^  and  responses  to  certain 
protests.^ 

5  Reply  comments 

By  notice  issued  March  8.  2001,"  the 
Secretarv-  expanded  the  initial  list  of 
qualified  documents  to  include  the 
following: 

1  Comments  in  response  to  Notices  of 
Proposed  Rulemakings" 

2  Motion/Notice  of  Intervention  '^ 

3  Motion/Notice  of  Intervention  Out-of- 
Time  'o 

4.  Withdrawal  of  Intervention  " 

5  Reply  Comments  and  Responses  to 

Motions  to  Intervene 

The  Secretarv-  also  confirmed  that 
responses  to  Notices  of  Inquirv-  were 
qualified  documents  for  filing  via  the 
Internet 


III  FtRC;  Slats.  &  Regs  .  Regulations  Preambles 

131.107 

•  18  CFR  385  2003(c)(2).  65  FR  57088. 
'-.Notice  of  Qualified  I3ocuments  for  Electronic 

Filing".  Docket  No.  RMOO-12-000,  issued  October 
6.  2000 

M8  CFR  380.10(a) 

5 18  CFR  385  211  and  18  CFR  343.3  (see  also  18 
CFR4  5.4  13.  4  23.35.8(a),  ]54,210(a),  157.10.  and 
157.205(e)) 

0  18  CFR  343.3(b). 

•94  FERC  161. 239 

•  18  CFR  385  1903  and  18  CFR  380  10(b). 

»  18  CFR  385  214.  385.1306  (See  also  18  CFR 
35  8(a),  154.210(a)  and  (b),  157.210,  157.106, 
343  2(a).  and  380  10). 

"=18  CFR  385.214(b)(3). 

"18  CFR  385  216. 
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Beginning  November  13,  2001,  the 
following  additional  filings  may.  at  the 
filer's  option,  be  submitted  via  the 
Internet  in  lieu  of  paper  copies: 

1.  Settlement  Comments  '- 

2.  Request  for  Rehearing  or  Appeal  '^ 

3.  Motions  '■* 

4.  Answer/ Response  to  a  Pleading  or 
Motion  '■^ 

5.  Motion  to  Compel  Production  "' 

6.  Objection  to  Motion  to  Compel 
Production 

7.  Production  of  Documents  '^ 

8.  Request  for  Hearing 

9.  Response  to  a  Complaint  '^ 

The  public  should  take  note  that  there 
are  statutory'  deadlines  for  filing 
requests  for  rehearing.  Be  advised  that 
the  Commission  cannot  waive  these 
deadlines. 

The  public  should  also  take  note  that 
"comments"  on  filings  include 
mandatory  and  recommended  terms  and 
conditions  or  prescriptions  on  a 
hydropower  application  for  exemption 
or  license 

The  Commission  is  not  yet  accepting 
complaints  via  the  Internet.  This 
document  must  be  filed  in  the 
traditional  meinner  with  the  required 
number  of  paper  copies. 

Qualified  documents  may  be 
combined  and  submitted  in  the  same 
document  (electronic  file).  For  example, 
a  motion  to  inter\'ene  may  also  include 
comments  and/or  a  protest  in  the  same 
document  and  be  eligible  for  filing  via 
the  Internet. 

Non-qualified  documents  may  not  be 
included  in  an  electronic  submission 
with  other  qualified  documents.  For 
example  a  complaint  (not  a  qualified 
document)  combined  with  a  Motion  to 
Intervene  is  not  eligible  for  electronic 
submission  via  the  Internet. 

We  are  revising  the  User  Guide  to 
reflect  the  additions  to  the  qualified 
documents  list.  The  guide  contain  the 
instructions  for  electronic  submission 
and  provides  more  detail  on  the  types 
of  documents  eligible  for  electronic 
filing.  The  User  Guide  is  accessible  via 
the  E-Filing  link  at  i\-ww. fere. gov. 

Linwood  A.  Watson.  |r., 

Arting  Secretary. 

|FR  Doc  01-28789  Filed  11-16-01;  8:45  am] 
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■MBCFR  18.S602(fl 

•M8CFR  385  713  and  18  CFR  385.715. 

•*  18C.fr  38.5  212 

'MB  CFR  385  213 

'«18CFR  385.410(b). 

'MB  CFR  385  406 

'"IBCTR  385  206(n. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71(K-8] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Ferroalloys 
Production 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Ferroalloys  Production; 
OMB  Control  Number  2060-0391; 
expiration  date  October  31,  2001.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  19,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1831  02  and  OMB  Control 
No.  2060-0391,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  NW.. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  ICR  contact  Susan  Aubv 
at  EPA  by  phone  at  (202)  260-4901,  by 
e-mail  at  Auby. susaT}@epamail. epa.gov. 
or  download  off  the  Internet  at  http:// 
w-ww.epa  go v/kt  and  refer  to  EPA  ICR 
No  1831.02.  For  technical  questions 
about  the  ICR  contact  Maria  Malave  at 
(202)  564-7027  or  via  e-mail  to 
malave  maha@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Emission  Standards  for 
Hazardous  .\ir  Pollutants  (NESHAP)  for 
Ferroalloys  Production  (OMB  Control 
Number  2060-0391;  EPA  ICR  No. 
1831.02);  expiring  October  31,  2001. 
This  is  a  request  for  e.xtension  of  a 
currently  approved  collection. 

Abstract:  The  NESHAP  for  ferroalloys 
production  is  applicable  to  all  new  and 


existing  ferromanganese  and 
silicomanganese  production  facilities 
that  are  major  sources  or  are  co-located 
at  major  sources.  The  sources  at  these 
affected  facilities  subject  to  this  rule 
include  submerged  arc  furnaces,  metal 
oxygen  refining  (MOR)  process, 
crushing  and  screening  operations,  and 
fugitive  dust  operations,  The  owners  or 
operators  of  existing  affected  facilities 
(i.e.,  respondents)  at  the  time  of 
promulgation  were  required  to  be  in 
compliance  with  the  requirements  no 
later  than  May  21,  2001.  New  or 
constructed  aJFfected  sources  that 
commence  construction/reconstruction 
after  August  1998  were  required  to  be  in 
compliance  with  the  regulation  by  May 
20.  1999,  or  upon  startup,  which  ever 
was  later. 

Owners  and  operators  of  affected 
sources  are  subject  to  the  monitoring, 
recordkeeping  and  reporting 
requirements  of  40  CFR  part  63,  subpart 
A,  the  General  Provisions,  unless 
specified  otherwise  in  the  regulation. 
All  records  of  measurements  are  to  be 
maintained  by  the  source  for  a  period  of 
at  least  five  years.  In  addition,  sources 
are  required  to  comply  with  regulation 
specific  requirements  related  to  the 
frequency  and  type  of  information 
(including  records  of  performance  tests; 
start  up,  shutdown,  and  malfunction 
procedures  and  corrective  actions: 
operating  parameters  and  maintenance 
inspections;  and  opacity  and  visible 
emissions  observations)  to  be  collected 
and  maintained  to  demonstrate  initial 
and  on-going  compliance  with  the 
regulation.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
cunently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  February  1,  2001  (66  FR 
8588).  No  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  24  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
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existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents /Affected  Entities: 
Owners  and  operators  of  ferroalloys  and 
silicomanganese  production  facilities. 

Estimated  Number  of  Respondents:  1 . 

Frequency  of  Response:  initial  reports, 
quarterly  excess  emissions  reports;  and 
semiannually  for  all  other  reports 
required  in  §  63.1659(b). 

Estimated  Total  Annual  Hour  Burden: 
746  hours. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciu-acy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No  1831.02  and 
OMB  Control  No.  2060-0391  in  any 
correspondence. 

Dated:  November  8.  2001. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 
[FR  Doc.  01-28854  Filed  11-16-01;  8:45  am) 
BNJJNCCOOE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00326;  FRL-6809-4] 

National  Advisory  Committee  for  Acute 
Exposure  Guldelir>e  Levels  for 
Hazardous  Substances;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTK)N:  Notice. 


SUMMARY:  A  meeting  of  the  National 
Advison,'  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  be  held  on  December  3-5,  2001,  in 
San  Antonio,  TX.  At  this  meeting,  the 
NAC/AEGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
Acute  Exposure  Guideline  Levels 
(AEGLs)  for  the  following  chemicals: 
Acrylic  acid,  benzene,  ethyleneimene, 
JP  8  jet  fuel,  methanol,  methyl  ethyl 
ketone,  perchloromethyl  mercaptan, 
propyleneimine,  trichloroethylene,  and 
xylene.  In  addition,  10  minute  AEGL 
values  may  be  addressed  for  the 
following  chemicals:  Chloroform, 


dimethyl  hydrazine,  hvTdrazine.  and 

methyl  hydrazine. 

DATES:  A  meeting  of  the  NAC/AEGL 

Committee  will  be  held  from  9  a.m.  to 

5  p.m.  on  December  3.  2001;  from  8:30 

a.m.  to  5:30  p.m.  on  December  4,  2001: 

and  from  8:30  a.m.  to  12:30  on 

December  5.  2001 

ADDRESSES:  The  meeting  will  be  held  at 

the  Holiday  Inn  Riverwalk,  217  North 

St.  Marv's  St..  San  .\ntonio,  TX. 

FOR  FURTHER  INFORMATION  CONTACT-  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Envirorunental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7401).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460:  telephone 
number:  (202)  554-1404:  e-mail  address: 
TSCA-Hotline®epa.gov 

For  technical  information  contact: 
Paul  S.  Tobin,  Designated  Federal 
Officer  (DFO).  Office  of  PrevenUon. 
Pesticides  and  Toxic  Substances  (7406). 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-1736:  e-mail  address: 
tobin.paul@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  mav 
be  affected  if  the  AEGL  values  are 
adopted  by  govenoment  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
the  AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  to 
describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  DFO  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 


"Federal  Register— Environmental 

Documents  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:/7 
www  epagov/fedrgstr/. 

2  In  person  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00326  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI)  This  official 
record  includes  the  documents  that  are 
physically  l(x:ated  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
.Nonconfidential  Information  Center. 
North  East  Mall  Rm  B-607,  Waterside 
Mall.  401  M  St  .  SW  .  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p  m., 
Monday  through  Fnday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099 

n.  Meeting  Procedures 

For  additional  information  on  the 
scheduled  meeting,  the  agenda  of  the 
NAC/AEGL  Committee,  or  the 
submission  of  information  on  chemicals 
to  be  discussed  at  the  meeting,  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

The  meeting  of  the  N  AC,  AEGL 
Committee  will  be  open  to  the  public 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  the  DFO  to 
schedule  presentations  before  the  NAC/ 
.■^.EGL  Committee  Since  seating  for 
outside  observers  may  be  limited,  those 
wishing  to  attend  the  meeting  as 
obser\'ers  are  also  encouraged  to  contact 
the  DFO  at  the  earliest  possible  date  to 
ensure  adequate  seating  arrangements, 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemical-specific 
information  should  be  directed  to  the 
DFO. 

ni.  Future  Meetings 

Another  meeting  of  the  NAC/AEGL 
Committee  is  tentatively  scheduled  for 
April  9-11.  2001,  in  Washington.  DC. 

List  of  Subiects 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Health. 
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Dated:  November  8,  2001. 
William  H.  Sanders  HI. 

Director.  Ofjke  oj  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  01-28860  Filed  11-16-01;  8:45  am] 
BILUNG  CODE  6S60-5O-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7104-€] 

Proposed  Assessment  of  Clean  Water 
Act  Class  It  Administrative  Penalty  and 
Opportunity  To  Comment 

AGENCY:  Environmental  Protection 

.■\gt>ncy  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  ddministrative  penalty  for  an 
rillegfd  violation  of  the  Clean  Water  Act 
bv  C'hevron  U.S.A..  Inc.  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  penalty. 
EPA  is  authorized  under  section 
1 1 1  (b)(6)  of  the  Clean  Water  Act,  33 
U.S.C.  1321(b)(6).  to  assess  a  civil 
penalty  after  providing  the  person 
subject  to  the  penalty  notice  of  the 
proposed  penalty  and  the  opportunity 
for  a  hearing,  and  after  providing 
interested  persons  public  notice  of  the 
proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  311(b)(6).  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  in 
violation  of  the  regulations  issued  under 
section  311(i)  of  the  Clean  Water  Act.  3.3 
U.S.C.  1321(i),  ("Oil  Pollution 
Prevention  Regulations"  -40  CFR  part 
1 12)  may  be  assessed  a  civil  penalty  of 
up  to  5137,500  bv  EPA  in  a  "Class  H" 
administrative  penalty  proceeding. 
Class  II  proceedings  under  section 
311(b)(6)  of  the  Clean  Water  Act  are 
conducted  in  accordance  with  the 
"Consolidated  Rules  of  Practice 
Governing  the  .A.dministrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  .Suspension  of  Permits 
at  40  CFR  part  22  ("part  22")". 

Pursuant  to  section  311(b)(6)(C)  of  the 
Clean  Water  Act.  33  U.S.C. 
1321(b)(6)(C).  EPA  is  providing  notice  of 
the  following  proposed  Class  II  penalty 
proceeding  initiated  bv  the  Superfund 
Division.  U.S.  EPA.  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105: 

In  the  Matter  of  Chevron  U.S.A..  Inc. 
(Chevron)  Spill  Violations.  Docket  No. 
OPA-9-2001-0001.  filed  September  28, 
2001:  EP,-\  has  proposed  penalty  of 
S65.000;  for  a  violation  of  the  Clean 
Water  Acts  prohibition  on  discharges  of 


oil  into  waters  of  the  United  States  at 
the  Jet  A  fuel  pipeline  at  Chevron's 
Honolulu  Terminal  in  Honolulu  Harbor. 
Honolulu.  Hawaii. 

The  procedures  by  which  the  public 
may  submit  written  comments  on  a 
proposed  Class  II  penalty  order  or 
participate  in  a  Class  II  penalty 
proceeding  are  set  forth  in  part  22.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  issuance  of  public  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
part  22,  review  the  Complaint  or  other 
documents  filed  by  the  parties  in  this 
proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
participate  in  any  hearing  that  may  be 
held,  should  contact  Danielle  Carr. 
Regional  Hearing  Clerk  (RC-1).  U.S. 
EPA,  Region  9,  75  Hawthorne  Street. 
San  Francisco.  CA  94105.  (415)  972- 
3871.  Documents  filed  as  part  of  the 
public  record  in  this  proceeding  are 
available  for  inspection  during  business 
hours  at  the  office  of  the  Regional 
Hearing  Clerk. 

In  order  to  provide  opportunity  for 
public  comment.  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  thirty 
days  after  issuance  of  this  notice. 

Dated:  November  6.  2001. 
lane  Diamond, 

.Acting  Director.  Superfund  Division.  Region 
IX. 
|FR  Doc.  01-2885.S  Filed  11-16-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

Nnvemb«r8.  2001 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  of  199'5.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  19, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  1-C804.  445  12th 
Street.  SW..  DC  20554  or  via  the  Internet 
to  ;boley®fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-O214  or  via  the 
Internet  at  jboIey@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  So.:  3060-0287. 
Title:  Section  78.69,  Station  Records. 
Form  No.:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 
Number  of  Respondents:  1 .618. 
Estimated  Time  Per  Response:  ,50 
hours  per  week  (26  hours  a  year). 

Frequency  of  Response:  Rcordkeeping 
requirement. 

Total  Annual  Burden:  42.068  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  Section  78,69 
requires  that  licensees  of  cable  relay 
stations  (CARS)  maintain  various 
records,  including  but  not  limited  to 
records  pertaining  to  transmissions, 
unscheduled  interruptions  to 
transmissions,  maintenance, 
observations,  inspections  and  repairs. 
Station  records  are  required  to  be 
maintained  for  a  period  of  not  less  than 
two  years.  The  records  kept  pursuant  to 
this  rule  section  provide  a  history  of 
station  operations  and  are  reviewed  by 
Commission  staff  during  field 
investigations  to  ensure  that  proper 
operation  of  the  station  is  being 
conducted. 

OMB  Control  No.:  3060-0853. 
Title:  Receipt  of  Service  Confirmation 
Form,  and  Adjustment  of  Funding 
Commitment,  and  Certification  by 
Administrative  Authority  to  Billed 
Entity  of  Compliance  with  Children's 
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Internet  Protection  Act— Universal 
Service  for  Schools  and  Libraries. 

Form  No.:  FCC  Forms  479.  486  and 
500. 

Type  of  Re\iew:  Revision  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions,  and  businesses  or  other  for- 
profit. 

Number  of  Respondents:  40,000. 

Estimated  Time  Per  Response:  15.37 
hours  per  response  (avg.). 

Frequency  of  Response: 
Recordkeeping  and  reporting 
requirements,  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  75.000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  1271  and 
related  sections  of  the  Children's 
Internet  Protection  Act  (CIPA)  provide 
that  in  order  to  be  eligible  under  section 
254  of  the  Communications  Act  of  1934. 
as  amended  (the  Act),  to  receive 
discounted  Internet  access.  Internet 
services,  and  internal  connection 
services,  schools  and  hbraries  that  have 
computers  with  Internet  access  must 
have  in  place  certain  Internet  safety 
policies.  FCC  Forms  479,  486  and  500 
are  used  to  implement  the  requirements 
of  CIPA  and  section  254. 

Federal  Communications  Commission, 
Magalie  Roman  Salas. 

Secretary 

[FR  Doc  01-28-70  Filed  11-16-01;  8:45  am) 

WLUNG  COOe  671 2-01 -P 


FEDERAL  HOUSING  RNANCE  BOARD 
Sunshine  Act  Notice 

FEDERAL  REGISTER  CPTATION  OF  PREVIOUS 
ANNOUNCEMENT:  66  FR  56676,  November 
9, 2001, 

PREVKXJSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10  A.M..  Wednesday, 
November  14,  2001. 

CHANGE  OF  MEETING  DATE:  Notice  is 
hereby  given  that  the  Board  of  Directors 
meeting  scheduled  for  November  14, 
2001  has  been  changed  to  Wednesday, 
November  28,  2001  at  10  a.m. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 

James  L.  Bothwell, 

Managing  Director 

(FR  Doc  01-28921  Filed  11-15-01:  11:09 

am] 

WLUNG  COOE  S72S-01-«> 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U  S  C   1841  pf  spg  ) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv, 
including  the  companies  listed  below 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wwwffiecgov/nic/ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13. 
2001 

A.  Federal  Reserve  Bank  of  Qeveland 
(Stephen  J.  Ong.  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1    Wesbanco.  Inc..  Wheeling,  West 
Virginia;  to  merge  with  American 
Bancorporation,  Wheeling,  West 
Virginia,  and  thereby  indirectly  acquire 
Wheeling  National  Bank.  St.  Clairsville, 
Ohio.  Comments  on  this  application 
must  be  received  by  December  10.  2001 

B.  Federal  Reserve  Bank  of  Dallas 
(W  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1  Central  Texas  Banksbare  Holdings. 
Inc  .  Columbus,  Texas,  and  Colorado 
County  Investment  Holdings,  Inc., 
Wilmington.  Delaware;  to  acquire  45  33 
percent  of  the  voting  shares  of  Hill 
Bancshares  Holdings.  Inc..  Weimar, 
Texas,  and  thereby  indirectly  acquire 


voting  shares  of  Hill  Bancshares,  Inc. 
Wilmington.  Delaware,  and  Hill  Bank  & 
Trust  Company,  Weimar.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  13,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-28816  Filed  11-16-01:8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0450] 

Prescription  Drug  User  Fee  Act 
(PDUFA);  Public  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  a 
public  meeting  on  the  Prescription  Drug 
User  Fee  Act  (PDUFA)  The  legislative 
authority  for  PDUFA  expires  at  the  end 
of  September  2002.  and  without  further 
legislation  the  fees  and  resources 
provided  under  PDUF.^  will  also  expire 
FDA  IS  now  evaluating  the  PDUFA 
provisions.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  encourages  FDA 
to  consult  with  stakeholders,  as 
appropriate,  in  carT>-ing  out  agencv 
responsibilities  Accordingly,  FDA  will 
convene  a  public  meeting  to  hear 
stakeholder  views  on  this  subject   FDA 
IS  proposing  three  specific  questions, 
and  the  agency  is  interested  in 
responses  to  these  questions  and  anv 
other  pertinent  information  stakeholders 
would  like  to  share. 

Date  and  Time  The  public  meeting 
will  be  held  on  Fnday,  December  7, 
2001,  from  9  a.m  to  5  p  m  Registration 
to  attend  the  meeting  must  be  received 
by  November  30.  2001   Submit  written 
or  electroiuc  comments  bv  Ianuar\'  25. 
2002 

Location  The  public  meeting  will  be 
held  at  the  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD 
20814 

For  information  regarding  this  notice 
contact  Patricia  A  Alexander,  Office  of 
Consumer  Affairs.  Office  of 
Communications  and  Constituent 
Relations  (HFE-40).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  30]-«27-4391. 
FAX  301-827-3052,  e-mail: 
paiexand@oc.fda.gov 

For  registration  information  contact: 
Carole  A,  Williams.  Office  of  Consumer 
Affairs,  Office  of  Communications  and 
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Constituent  Relations  (HFE-40).  Food 
and  Drug  Administration.  Rockville,  MD 
20857,  301-827-4394.  FAX  301-827- 
2866.  e-mail:  pubmtg@oc.fda.gov.  All 
registration  materials  should  be  sent  to 
Carole  A.  Williams.  Electronic 
registration  for  this  meeting  is  available 
at;  http:// www. accessdata.fda.gov/ 
scripts/oc/ dockets/meetings/ 
raeetingdockets.cfm.  Registrations  will 
be  accepted  on  a  first-come,  first-served 
basis.  Individuals  who  register  to  make 
an  oral  presentation  will  be  notified  of 
the  scheduled  time  for  their 
presentation  prior  to  the  meeting.  All 
participants  are  encouraged  to  attend 
the  entire  day. 

Registration  and  Requests  for  Oral 
Presentation.  To  register  to  attend  the 
meeting,  submit  your  name,  title, 
business  affiliation,  address,  telephone, 
fax  number,  and  e-mail  address.  If  you 
wish  to  make  an  oral  presentation 
during  the  open  public  comment  period 
of  the  meeting,  you  must  specify  on 
your  registration  you  wish  to  make  a 
presentation.  You  must  submit  the 
following:  (1)  A  written  statement  for 
each  question  addressed.  (2)  the  names 
and  addresses  of  all  who  plan  to 
participate,  (3)  the  approximate  time 
requested  to  make  your  presentation. 
Depending  on  the  number  of 
presentations.  FDA  may  have  to  limit 
the  time  allotted  for  each  presentation. 
Presenters  must  submit  two  copies  of 
pach  presentation  given.  If  you  need 
special  accommodations  due  to  a 
disability,  please  inform  the  registration 
contact  person  when  you  register. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  September  2000  Public  Meeting 

On  September  15.  2000.  FDA  held  a 
public  meeting  to  discuss  the  future  of 
PDUFA  and  to  listen  to  the  views  of  all 
interested  constituents.  This  public 
meeting  was  held  as  the  agency  began 
to  prepare  for  new  or  amended 
authorizing  legislation.  At  that  meeting, 
the  agency  learned  more  about  the 
expectations  and  concerns  of  various 
constituent  groups  and  citizens 
regarding  the  PDUFA  program.  The 
December  7.  2001.  meeting  will 
continue  this  dialogue. 

B  PDUFA  I  and  PDUFA  II 

In  1992,  Congress  passed  PDUFA 
authorizing  FDA  to  collect  fees  from 
companies  that  produce  certain  human 
drug  and  biological  products.  The 
original  PDUFA  (PDUFA  I)  had  a  5-year 
sunset.  In  1997.  Congress  passed  the 
Food  and  Drug  Administration 
Modernization  Act  (FDAMA).  Part  of 
FD.\MA  included  an  extension  of 


PDUFA  (PDUFA  II]  for  an  additional  5 
years.  PDUFA's  original  intent  was  to 
provide  FDA  with  additional  revenue  so 
it  could  hire  more  reviewers  and 
support  staff  and  upgrade  its 
information  technology  to  speed  up  the 
application  review  process  for  human 
drug  and  biological  products  without 
compromising  review  quality. 

C.  Authority  to  Collect  Fees 

The  revenues  are  provided  by  a  set  of 
three  fees,  with  one-third  of  the  total 
annual  revenue  coming  from  each  of  the 
following  fees:  (1)  Application  fees  for 
the  submission  of  certain  human  drug  or 
biological  applications  (in  fiscal  year 
(FY)  2001.  $309,647  per  apphcation 
with  clinical  data,  and  $154,823  per 
application  without  clinical  data  or  per 
supplemental  application  with  clinical 
data);  (2)  annual  establishment  fees  paid 
for  each  establishment  that 
manufactures  certain  prescription  drugs 
or  biologicals  (in  FY  2001.  $145,989  per 
establishment);  and  (3)  annual  product 
fees  assessed  on  certain  prescription 
drug  and  biological  products  (in  FY 
2001 .  $21 .892  per  product).  In  the 
aggregate,  these  fees  are  expected  to 
generate  $135  million  in  FY  2002.  (This 
is  a  dovvTiward  adjustment-previously 
they  had  been  expected  to  generate 
about  $162  million).  No  separate  fees 
are  charged  for  investigational  new  drug 
applications  (INDs)  However,  since  the 
review  of  investigational  new  drug 
applications  is  included  in  the  process 
for  the  review  of  human  drug 
applications,  as  defined  in  PDUTA,  FDA 
uses  some  of  the  application, 
establishment,  and  product  fees 
collected  for  the  review  of  INDs. 

D  Review  Performance  Goals 

In  1992,  FDA  agreed  to  meet  a  set  of 
review  performance  goals  that  became 
more  stringent  each  year,  if  FDA  also 
received  sufficient  fee  resources  to 
enable  goal  achievement  These  goals 
applied  to  the  review  of  original  new 
human  drug  and  biological  applications, 
resubmissions  of  original  applications, 
and  supplements  to  approved 
applications  FDA  met  every  PDUFA  I 
performance  goal 

Under  PDUFA  II.  the  review  goals 
continue  to  shorten.  By  2002.  the 
PDUFA  II  goals  call  for  FDA  to  review 
and  act  on  90  percent  of  the  following: 
(1)  Standard  new  drug  and  biological 
product  applications  and  efficacy 
supplements  within  10  months;  (2) 
priority  new  drug  and  biological 
product  applications  and  efficacy 
supplements  (i.e..  for  products 
providing  significant  therapeutic  gains) 
within  6  months;  (3)  manufacturing 
supplements  within  6  months,  and 


those  requiring  prior  approval  within  4 
months;  (4)  class  1  resubmissions 
within  2  months,  and  class  2 
resubmissions  within  6  months. 

In  addition,  PDUFA  II  added  a  new 
set  of  goals  intended  to  improve  FDA's 
responsiveness  to,  and  communication 
with,  industry  sponsors  during  the  early 
years  of  drug  development.  These  goals 
specif)'  timeframes  for  activities  such  as 
scheduling  meetings  and  responding  to 
various  sponsor  requests. 

E.  Impact  on  Drug  Review  Process 

While  PDUFA's  original  intent  was  to 
speed  up  the  review  process,  PDUFA 
II's  intent  is  to  speed  up  the  entire  drug 
development  process.  By  providing  an 
influx  of  needed  resources.  PDUTA  has 
had  a  dramatic  and  undeniable  impact 
on  the  drug  review  process.  Total 
resources  for  drug  review  activities  have 
increased  from  $120  million  in  1992, 
before  PDUFA  was  enacted,  to  an 
estimated  $329  million  in  FY  2002,  a 
little  more  than  half  of  which  will  come 
from  fees  paid  by  industry.  These 
resources  allowed  FDA  to  increase  its 
drug  and  biological  review  staff  by 
almost  60  percent  between  1993  and 
1997,  adding  about  660  staff-years  to  the 
program  by  1997  By  the  end  of  PDUFA 
II  in  2002,  FDA  expects  to  have  added 
another  340  staff-years  of  effort  to  this 
program.  These  additional  staff,  and 
resources  to  support  them,  have  enabled 
FDA  to  respond  more  rapidly  to  new 
drug  and  biologic  applications  without 
compromising  review  quality. 

Wnile  it  is  important  to  note  that 
PDUFA's  goals  specif>'  decision  times, 
not  approval  times,  both  decision  and 
approval  times  have  decreased 
dramatically.  Total  approval  time,  the 
time  from  the  initial  submission  of  a 
marketing  application  to  the  issuance  of 
an  approval  letter,  has  dropped  from  a 
pre- PDUFA  median  of  23  months  to  an 
estimated  15  months  in  2001.  Total 
approval  time  for  priority  applications, 
those  for  products  providing  significant 
therapeutic  gains,  has  dropped  from  a 
median  of  over  12  months  in  the  early 
PDUFA  years  to  6  months.  In  addition, 
because  FDA  has  put  greater  effort  into 
communicating  what  it  expects 
applicants  to  submit,  a  higher 
percentage  of  applications  are  being 
approved.  Before  PDUFA,  only  about  60 
percent  of  the  applications  submitted 
were  ultimately  approved.  Now,  about 
80  percent  are  approved.  For  the 
consumer,  this  has  meant  more  products 
available  more  quickly. 

F.  Challenges 

Notwithstanding  these  successes,  the 
agency  has  encountered  challenges  in 
trying  to  meet  the  PDUFA  II  goals. 
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Assuring  that  enough  appropriated 
funds  are  spent  on  the  process  for  the 
review  of  human  drug  applications  to 
meet  requirements  of  PDUFA,  and  at  the 
same  time  spending  our  resources  in  a 
way  that  best  protects  the  health  and 
safety  of  the  American  people,  is 
becoming  increasingly  difficult.  Each 
year,  the  amount  that  FDA  must  spend 
from  appropriations  on  the  drug  review 
process  is  increased  by  an  inflation 
factor.  Yet,  since  1992,  FDA  has  not 
received  increased  appropriations  to 
cover  the  costs  of  the  across-the-board 
pay  increases  that  must  be  given  to  all 
employees.  The  result  is  that  our 
workforce  and  real  resources  for  most 
programs  other  than  PDUFA  have 
contracted  each  year  since  1992  while 
we  struggle  to  ensure  that  enough  funds 
are  spent  on  the  drug  review  process  to 
meet  this  PDUFA  requirement.  FDA  will 
be  unable  to  continue  to  reduce  staffing 
levels  in  FDA  programs  other  than  drug 
review  and  still  maintain  those 
programs  in  a  way  that  best  protects  and 
promotes  the  public  health  and  merits 
public  confidence. 

Another  challenge  we  have  faced  in 
PDUFA  II  is  that  we  underestimated  the 
resources  we  would  need  to  meet  the 
new.  demanding  PDUTA  II  goals.  In 
addition,  the  fees  we  have  collected 
have  been  significantly  less  than 
expected.  Revenues  have  been  lower 
than  projected  due  to  the  reduced 
number  of  fee-paying  applications  and 
the  increased  number  of  fee-waived 
applications.  This  has  also  resulted  in 
lower  than  expected  fee  revenues  from 
products  and  establishments.  In  FY 
2001,  about  30  percent  of  appfications 
received  fee  waivers.  FDA  will  need  to 
spend  all  of  the  reser\'e  funds  available 
in  order  to  try  to  continue  to  meet 
PDUFA  goals.  FDA  anticipates  that  by 
the  end  of  PDUFA  II  the  agency  will 
have  depleted  all  fee  reserves 

Despite  this  fluctuation  in  revenues, 
our  workload  under  PDUFA  II 
continued  to  rise.  Many  of  the  activities 
covered  by  PDUFA  II  performance  goals 
do  not,  themselves,  generate  fees,  yet 
the  workload  in  these  areas  has  been 
substantial.  For  example,  the  numbers 
of  commercial  INDs,  efficacy 
supplements,  and  manufacturing 
supplements  are  up,  and  the  number  of 
meetings,  responses  to  clinical  holds 
and  special  protocol  assessments,  all  of 
which  have  specific  PDUFA  II 
performance  goals,  have  been  higher 
than  anticipated.  The  new  pediatric  and 
fast  track  provisions  of  FDAMA,  none  of 
which  received  specific  additional 
funding,  also  have  contributed 
significantly  to  this  increased  workload. 

FDA  is  also  concerned  about  the 
safety  of  new  drugs  and  biologies 


following  approval  and  marketing. 
FDA's  postmarket  monitoring  activities 
are  not  currently  funded  by  PDUFA 
More  rigorous  safety  monitoring  of 
newly  approved  drugs  in  the  first  few 
years  after  a  product  is  on  the  market 
could  help  to  detect  unanticipated 
problems  earlier.  The  current  system  for 
detecting  adverse  drug  and  biologies 
events  does  not  provide  sufficient  data 
on  the  actual  incidence  of  problems. 
Another  concern  is  the  growth  in 
prescription  drug  advertising.  Current 
PDUFA  ftuiding  does  not  cover  the 
agenc>''s  cost  of  reviewing  promotional 
materials  (over  37,000  pieces  in  2000). 

Although  FDA  has  been  able  to  meet 
most  of  its  performance  goals  despite 
these  challenges,  we  do  not  believe  this 
will  continue  in  the  future.  We  do  not 
foresee  increasing  or  even  maintaining 
performance  levels  until  resources  are 
available  to  meet  the  increased 
workload.  These  resources  can  be 
provided  either  from  appropriated 
dollars  or  from  user  fees.  However,  to 
date  we  have  not  seen  increases  in 
appropriated  dollars  needed  to  meet  the 
shortfalls  we  have  experienced 

We  may.  in  fact,  be  seeing  that  our 
efforts  to  meet  the  new  PDUFA  II  goals 
have  led  to  an  unintended  consequence 
regarding  approval  times  of  standard 
new  drug  and  biologies  applications 
These  approval  times  have  begun  to 
increase  because  more  applications 
require  multiple  review  cycles  to  reach 
approval.  We  believe  this  may  be  due  to 
the  fact  that  reviewers,  pressed  to  meet 
the  new  PDUFA  II  goals  for  drug 
development  (e.g..  meetings,  special 
protocol  assessments,  and  responses  to 
clinical  holds),  have  had  less  time  to 
devote  to  resolving  last  minute 
problems  with  these  standard 
applications  in  time  to  meet  the  action 
goal  date.  As  a  result,  the  application 
must  undergo  an  additional  review 
cycle  with  its  attendant  timeframes  and 
goals.  Our  statistics  on  this  trend  are 
preliminar)'  and  we  are  watching  it 
closely  However,  if  our  user  fee 
program  is  to  continue,  it  must  be  on  a 
sound  financial  footing  and  based  on 
reliable  estimates  of  workload  and 
resources 

n.  Scope  of  Discussion 

The  legislative  authority  for  PDLTA  11 
expires  at  the  end  of  September  2002 
Without  further  legislation  the  fees  and 
resources  it  has  provided  will  also 
expire.  Public  input  is  important  at  this 
time  as  final  preparations  are  being 
made  to  propose  reauthorization. 
Section  903fb)  of  the  act  (21  U.S.C. 
393(b))  encourages  FDA  to  consult  with 
stakeholders,  as  appropriate,  in  carr\ing 
out  agency  responsibilities 


Accordingly,  FDA  will  convene  a  public 
meeting  on  December  7.  2001   Interested 
persons  are  invited  to  attend  and 
present  their  views.  A  list  of  questions 
that  we  are  asking  interested  parties  to 
address  at  this  meeting  follows: 

1.  Has  PDUTA  supported  FDA's 
mission  to  protect  and  promote  public 
health'  What  should  be  retained  or 
changed  to  enhance  the  program? 

2.  Should  PDUFA  allow  the  use  of 
user  fee  funding  to  monitor  safety'  after 
new  drug  or  biologic  approval' 

3.  How  can  FDA  ensure  that  PDUFA 
goals  are  met  if  there  continues  to  be  a 
funding  shortfall'  If  the  funding 
shortfall  persists,  should  FDA.  in  order 
to  best  protect  and  promote  the  public 
health,  set  review  pnorities  and.  if  so, 
how'  Should  there  be  flexibility  in 
setting  user  fees  to  cover  the  mcreased 
cost  of  the  program? 

III.  Conunents 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  -*idministration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852.  \^Tltten  comments  on  or 
before  January  25.  2002.  Submit 
electronic  comments  to 
fdadocket?<Soc  fda.gov  or  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome  cfm  You  should 
annotate  and  organize  your  comments  to 
identify  the  specific  questions  to  which 
they  refer.  (See  above  )  You  must  submit 
two  copies  of  comments,  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  You  may 
review  received  comments 
approximately  15  days  after  the  meeting 
m  the  Dockets  Management  Branch. 
Monday  through  Friday  between  9  am 
and  4  p.m.  or  on  the  Internet  at  http./ 
/www  fda.gov/oc/pdufaymeeting2001/. 

TV.  Transcripts 

You  may  request  a  copy  of  the 
transcript  in  \*Titing  from  the  Freedom 
of  Information  Office  (HFI-35).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  rm.  12A-16.  Rockville.  MD  20857 
approximately  15  days  after  the  meeting 
at  a  cost  of  10  cents  per  page  You  may 
also  examine  the  transcript  Monday 
through  Friday  between  9  am  and  4 
p.m.  in  the  Dockets  Management  Branch 
or  on  the  Internet  at  http;// 
www.fda.gov/oc/pdufaymeeting2001/. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  more  information  about 
PDUFA  at  http://www  fda.gov/oc/ 
pdufa/ default.htm 
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Dated.  November  14,  2001. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

[FR  Doc  01-29002  Filed  11-15-01;  4:39  pm] 

SaXMO  CODE  41MM)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haaltti 

Office  of  Biotechnology  Activities; 
Recombinant  DNA  Research:  Actions 
Under  the  NiH  Guidelines 

AGENCY:  National  Institutes  of  Health 
(NIH).  PHS,  DHHS 

ACTION:  Notice  of  actions  under  the  NIH 
Guidelines  for  research  involving 
recombinant  DNA  molecules  (NIH 
Guidelines)  and  request  for  cojnment  on 
the  information  collection  provisions 
under  the  Paperwork  Reduction  Act  of 
1995. 

SUMMARY:  The  actions  described  in  this 
Notice  amend  the  NIH  Guidelines  to 
enhance  oversight  of  human  gene 
transfer  research  by  modifying  the 
requirements  for  the  reporting  and 
analysis  of  serious  adverse  events  in 
human  gene  transfer  research  studies 
governed  by  the  NIH  Guidelines. 

The  first  action  modifies  the  scope  of 
serious  adverse  events  that  are 
reportable  on  an  expedited  basis. 
Expedited  reporting  will  now  be 
required  for  those  serious  adverse 
events  that  are  unexpected  and 
associated  with  the  use  of  the  gene 
transfer  product  (i.e.,  there  is  a 
reasonable  possibility  that  the 
experience  may  have  been  caused  bv  the 
gene  transfer  product).  The  change  also 
provides  timeframes  for  expedited 
reporting  and  definitions  of  serious, 
associated,  and  unexpected  adverse 
events.  Under  the  amendments, 
summary  information  about  other 
adverse  events  would  be  included  in 
annual  reports.  Principal  Investigators 
with  multiple  studies  may  submit  a 
single  armual  report,  provided  that  data 
are  attributed  to  discrete  sites.  The 
annual  reporting  requirements  are  set 
forth  in  Appendix  M-I-C-3  and  the 
safety  reporting  requirements  are  in 
Appendix  M-I-C-4.  Those  two  sections 
have  been  submitted  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  and  this  notice  provides  30  days 
for  public  comment  on  those 
information  collection  requirements. 
Following  this  comment  period,  OMB 
analysis  of  the  comments,  and  approval 
of  the  requirements,  NIH  OBA  will 
publish  a  notice  setting  forth  the 


effective  date  of  Appendices  M-I-C-3 
and  M-l-C-4. 

The  second  action  clarifies  that,  in 
accordance  with  applicable  law  and 
longstanding  policy  of  the  NIH  Office  of 
Biotechnology  Activities  (OBA),  when 
information  submitted  in  serious 
adverse  event  reports  and  annual 
reports  is  labeled  trade  secret  or 
confidential  commercial  information, 
the  NIH  OBA  will  assess  this  claim  and 
make  a  determination.  If  NIH  OBA 
determines  that  the  data  so  labeled  are 
confidential  commercial  or  trade  secret 
and  that  their  public  disclosure  would 
promote  an  understanding  of  key 
scientific  or  safety  issues,  the  NIH  OBA 
will  seek  agreement  from  the 
appropriate  party  to  release  such  data. 

The  third  action  adds  specific 
language  to  the  NIH  Guidelines  to 
prohibit  the  submission  of  individually- 
identifiable  patient  information  in 
serious  adverse  event  and  annual 
reports. 

The  fourth  action  is  the  establishment 
of  a  working  group  of  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC),  to  be  known  as  the  NIH  Gene 
Transfer  Safety  Assessment  Board 
(GTSAB),  that  will  play  a  role  in  the 
analysis  of  safety  information  in  gene 
transfer  research  studies.  The  working 
group  will  report  safety  information  to 
the  RAG  and.  thereby,  disseminate  it  to 
the  scientific  and  patient  communities, 
as  well  as  the  general  public. 

In  toto,  these  four  changes  will 
enhance  the  identification  of  significant 
safety  issues  across  human  gene  transfer 
trials,  increase  public  knowledge,  and 
strengthen  the  protection  of  research 
participants  in  human  gene  transfer 
research  studies.  These  changes  are  an 
important  step  toward  harmonization  of 
Federal  safety  reporting  requirements. 
Additional  efforts  are  underway  within 
the  Department  of  Health  and  Human 
Services  to  further  enhance  consistency 
in  the  collection  of  safety  information 
and  submission  of  safety  reports, 
increase  the  quality  of  safety  reports, 
and  expedite  review  of  critical  safety 
information.  NIH  will  continue  to 
monitor  and  participate  in  these  efforts, 
reevaluating  and,  as  appropriate, 
changing  the  NIH  Guidelines. 

DATES:  Comments  on  the  information 
collection  requirements  in  Appendix 
M-I-C-3  and  Appendix  M-I-C— 4  must 
be  submitted  to  the  OMB  at  the  address 
shown  below  by  December  19,  2001.  As 
information  collection  requirements. 
Appendix  M-I-C-3  and  Appendix  M-I- 
C-4  will  take  effect  upon  OMB 
approval.  All  other  provisions  will  take 
effect  30  days  after  November  19,  2001. 


ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Bidg.,  725 
17th  Street,  NW.,  Room  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  NIH. 

FOR  FURTHER  INFORMATION:  Background 
documentation  and  additional 
information  can  be  obtained  from  the 
Office  of  Biotechnology  Activities, 
National  Institutes  of  Health,  MSC  7985, 
6705  Rockledge  Drive.  Suite  750, 
Bethesda,  Maryland  20892.  Phone  301- 
496-9838,  FAX  301-496-9839.  The  NIH 
OBA  Web  site  is  located  at  http:// 
www4.od.nih.gov/oba/ 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  Action  follows  from  a  Proposed 
Action  published  in  the  December  12. 
2000  Federal  Register  (65  FR  77655) 
and  derives  from  an  extensive  process  of 
deliberation  and  public  consultation.  It 
takes  into  account  the  reports  of  two 
specially  convened  NIH  working  groups 
as  well  as  numerous  written  comments 
from  the  public  on  two  separate 
proposals.  The  preponderant  view 
emerging  from  this  process  supports  the 
four  main  objectives  of  this  Action, 
which  are  to:  (1)  Harmonize  NIH 
requirements  for  expedited  reporting  of 
serious  adverse  events  in  gene  transfer 
trials  with  those  of  FDA;  (2)  clarify  how 
claims  that  annual  and  safety  reports 
contain  confidential  commercial  or 
trade  secret  information  will  be 
resolved,  given  the  need  for  disclosure 
of  information  to  ensure  broad  public 
knowledge  of  issues  raised  by  gene 
transfer  research;  (3)  maintain  the 
privacy  of  individuals  participating  in 
gene  transfer  research;  and  (4)  develop 
a  new  mechanism  for  the  analysis  and 
dissemination  of  adverse  event 
information  with  the  goal  of  enhancing 
knowledge  about  scientific  and  safety 
trends.  The  history  leading  up  to  each 
element  of  this  Action  is  discussed 
below. 

A.  Scope  and  Timing  of  Serious  Adverse 
Event  Reports 

A  major  purpose  of  this  Action  is  to 
harmonize  NIH  requirements  for  the 
reporting  of  serious  adverse  events  with 
those  of  the  FDA.  This  harmonization  is 
expected  to  enhance  compliance  with 
the  NIH  Guidelines.  Significant  non- 
compliance with  the  NIH  Guidelines 
became  evident  in  1999  following  the 
death  of  a  participant  in  a  human  gene 
transfer  research  study.  Subsequent  to 
this  event,  the  NIH  OBA  called  on 
investigators  conducting  these  studies  to 
submit  to  the  Office  comprehensive  pre- 
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clinical  and  clinical  data.  In  the  course 
of  gathering  and  assessing  this  data,  the 
NIH  OBA  discovered  that  serious 
adverse  events  were  not  being  reported 
as  required  by  the  NIH  Guidelines 
Concerted  efforts  were  immediately 
initiated  to  enhance  awareness  of.  and 
compliance  with,  the  reporting 
requirements.  To  that  end.  NIH 
proposed  that  the  NIH  Guidelines  be 
amended  to  make  the  requirements  for 
reporting  serious  adverse  events  more 
explicit. 

The  proposed  amendments,  adding 
specific  definitions  and  timeframes  for 
the  expedited  reporting  of  serious 
adverse  events,  were  first  published  for 
public  comment  in  the  November  22. 
1999.  Federal  Register  (64  FR  63827) 
The  proposal  clarified  existing  NIH 
policy,  which  required  that  all  serious 
adverse  events  occurring  in  conjunction 
with  human  gene  transfer  trials  be 
reported  immediately  to  the  NIH  OBA, 
the  IBC,  the  IRB.  and.  if  apphcable,  the 
Office  for  Human  Research  Protections. 
This  requirement  applied  whether  or 
not  the  event  was  expected  or  deemed 
to  be  associated  with  the  gene  transfer 
product.  FDA.  on  the  other  hand, 
requires  expedited  reporting  of  only 
those  serious  adverse  events  that  are 
unexpected  and  associated  with  the 
gene  transfer  product  (i.e..  there  is  a 
reasonable  possibility  that  the 
experience  may  have  been  caused  by  the 
gene  transfer  product).  Unlike  the  NTIH 
requirement,  the  FDA  rules  (21  CFR 
312.32)  provide  specific  timeframes  for 
reporting  these  events.  Since  most 
investigators  are  subject  to  both  the  NIH 
Guidelines  and  FDA  regulations,  and 
full  compliance  is  essential  to  federal 
oversight  of  gene  transfer  research, 
greater  uniformity  is  an  important 
objective. 

The  Advisory  Committee  to  the 
Director,  NIH  (ACD)  formed  a  working 
group  in  early  December  1999  to  review 
NIH's  role  in  the  oversight  of  human 
gene  transfer  studies,  including  serious 
adverse  event  reporting.  The  ACD 
working  group  recommended  that  the 
NIH  aud  FDA  work  together  to  simplify', 
streamline,  and  harmonize  reporting  of 
serious  adverse  events.  In  June  2000,  the 
RAC  reviewed  the  conclusions  and 
recommendations  of  the  ACD  Working 
Group  and,  after  engaging  in  further 
discussion  about  the  appropriate  timing 
and  scope  of  serious  adverse  event 
reporting,  endorsed  the  ACD  Working 
Group  recommendations  by  a 
unanimous  vote.  In  September  2000.  the 
full  ACD  reviewed  and  adopted  the 
recommendations  of  the  working  group 
at  a  publicly  accessible  teleconference. 

These  ACD  recommendations,  RAC 
endorsement  of  the  recommendations, 


and  public  commentar\-  all  culminated 
in  the  Proposed  Action  of  December  12, 
2000.  The  proposal  called  for  reporting 
unexpected  serious  adverse  events 
possibly  associated  with  the  gene 
transfer  product  to  the  NIH  OBA  within 
15  days  after  sponsor  notification,  or 
within  7  days  if  such  an  event  were  also 
fatal  or  life-threatening. 

B  Analysis  of  Serious  Adverse  Events 

The  ACD  Working  Group  also  re- 
affirmed the  need  for  the  NIH  OBA  to 
gather  cumulative  safety  data  on  gene 
transfer  trials.  They  noted  that 
systematic  analyses  of  adverse  event 
data  would  improve  the  conduct  and 
safety  of  such  research  by  revealing 
trends  related  to.  for  example,  specific 
diseases,  routes  of  administration,  or 
vectors 

Public  deliberations  of  the  ACD  and 
the  RAC  emphasized  the  importance  of 
NIH's  role  in  ensuring  the  safety  of 
human  gene  transfer  research  studies 
The  NIH  studies  scientific  and  safety- 
trends  in  gene  transfer  research  and 
disseminates  that  information  to 
investigators.  This  role  in  important 
ways  complements  the  regulatory 
responsibility  of  the  FDA.  which 
includes  assessing  the  overall  safety  of 
individual  gene  transfer  products  used 
in  multiple  trials  and  assessing  the 
safety  of  broader  classes  of  gene  transfer 
products  sharing  related  vectors.  The 
NIH  and  FDA  share  the  goal  of 
developing  a  body  of  knowledge  about 
the  science  and  outcomes  of  this  form 
of  clinical  investigation 

In  this  regard,  the  ACD  recommended 
creation  of  a  standing  expert  body  that 
would  review  all  reports  of  adverse 
events,  analyze  the  data  for  trends, 
develop  a  cumulative  report  that  would 
be  presented  annually  at  a  public  KAC 
meeting  and  made  available  to  the 
public,  and  identify-  trends  or  even 
single  events  that  may  warrant  further 
public  discussion  or  federal  action. 
They  suggested  that  this  standing  bod\ 
should  include  basic  scientists, 
clinicians,  patient  advocates,  and 
ethicists.  and  that  ad  hoc  members 
should  be  appointed  to  provide 
additional  expertise  on  an  as-needed 
basis. 

Thus,  as  part  of  the  December  12, 
2000  Federal  Register  notice,  the  NIH 
proposed  the  establishment  of  a  new- 
working  group  of  the  RAC.  called  the 
NTH  Gene  Transfer  Safety  Assessment 
Board  (GTSAB).  The  GTSAB's  specific 
functions  were  proposed  to  involve:  (1) 
Reviewing  in  closed  session  serious 
adverse  event  reports,  annual  reports, 
and  other  relevant  safety  information 
and  assessing  toxicity  and  safety  data 
across  gene  transfer  trials  and  analyzing 


the  data  for  trends;  (2)  identif\-ing 
significant  trends  or  single  events:  and 
(3)  reporting  aggregated  data  to  the  R.\C. 
This  Board  is  expected  to  enhance 
review  of  new  protocols  and  public 
understanding  and  awareness  of  the 
safety  of  human  gene  transfer  research 
studies  as  well  as  inform  the  decision- 
making of  potential  trial  participants. 

C  Confidentiality  of  Adverse  Event  and 
Annual  Reports  and  Patient  Privacy 

In  September  1999,  the  RAC  initiated 
discussions  regarding  public  access  to 
serious  adverse  event  information.  This 
discussion  was  in  response  to  several 
serious  adverse  event  reports  submitted 
to  the  NIH  OB.^  which  were  labeled  as 
confidential  The  NIH  has  always 
acknowledged  and  affirmed  the  need  to 
protect  trade  secret  and  other 
proprietary-  information,  such  as  the 
details  of  a  sponsor's  manufacturing 
process.  This  principle  is 
accommodated  in  the  NIH  Guidelines. 
The  concept  that  serious  adverse  events 
per  se  should  be  considered  from  a 
commercial  standpoint  as  confidential. 
however,  is  contrary-  to  NIHs 
longstanding  commitment  to  public 
access  to  information  about  the  safety  of 
human  gene  transfer  research  NIH  has 
always  sought  to  ensure  public  access  to 
safety  information  and.  in  .'Appendix  M- 
I-B-2.  actively  discourages  the  labeling 
of  information  submitted  in  accordance 
with  Appendix  M  as  confidential.  In 
instances  where  data  have  been 
properly  labeled  as  confidential 
commercial  or  trade  secret.  NIH  has 
acknowledged  that  claim,  in  accordance 
with  applicable  law.  and  sought 
agreement  for  any  proposed  public 
disclosure  of  that  data  Nonetheless,  the 
NIH  Guidelines  were  not  explicit  about 
the  confidentiality  of  serious  adverse 
event  reports,  and  thus  the  NIH  OB.^ 
asked  the  R,\C  to  consider  whether  the 
NIH  Guidelines  should  be  modified  to 
clarify-  the  requirement  for  public  access 
to  these  reports.  In  response,  the  R.^C 
concurred  that  adverse  event  data  are 
essential  to  decision-making  by  IBCs, 
IRBs.  and  potential  subjects  of  gene 
transfer  research  in  humans  The  RAC 
added  that  the  pubhc  disclosure  of 
adverse  events  is  essential  to  public 
understanding  and  evaluation  of  gene 
transfer  in  humans. 

The  December  12,  2000  proposal 
elaborated  on  existing  language  on  this 
topic  by  stating  that  adverse  event  and 
annual  reports  would  not  be  considered 
confidential  commercial  information  In 
this  Action,  this  statement  has  been 
revised  in  accordance  with  existing  law 
to  provide  for  case-by-case  resolution  of 
claims  that  adverse  event  or  annual 
reports  contain  confidential  commercial 
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information.  This  statement  has  also 
been  repositioned  within  Appendix  M 
of  the  NIH  Guidelines  to  enhance  its 
salience  and  clarity. 

Finally,  the  proposal  reinforced  a 
longstanding  tenet  that  in  submitting 
adverse  event  reports,  investigators 
should  take  measures  to  protect  the 
privacv  of  patients  and  their  families. 

II.  Summary 

The  amendments  that  emerged  from 
this  extensive  process  of  public 
deliberation  were  published  for  public 
comment  in  the  December  12,  2000 
Federal  Register.  The  specific  changes 
proposed  to  the  NIH  Guidelines  were  as 
follows:  (1)  Change  the  requirements  for 
expedited  reporting  of  serious  adverse 
events:  (2)  clarify  that  trade  secret  or 
other  commercial  confidential 
information  should  not  be  included  in 
serious  adverse  event  and  annual 
reports  and  that  those  reports  would  not 
be  classified  by  the  NIH  DBA  as 
confidential  information:  (3)  add  a  new- 
section  prohibiting  individuallv 
identifiable  patient  information  from 
being  included  in  serious  adverse  event 
reports;  and  (4)  establish  a  working 
group  of  the  R.AC.  to  be  known  as  the 
NIH  Gene  Transfer  Safety  Assessment 
Board,  to  be  responsible  for  the  review 
and  analysis  of  serious  adverse  events 
and  other  relevant  safety  information  in 
gene  transfer  research  studies  and 
dissemination  of  safety  information  to 
the  RAC.  and.  thereby,  to  the  scientific 
and  patient  communities,  and  the 
public  The  deadline  for  public 
f  fimment  was  Februarv  10,  2001. 

III.  Public  Comments 

A  total  of  28  comments  were  received 
on  the  proposal  hv  the  deadline,  and 
another  ten  were  received  subsequently, 
for  a  total  of  38.  These  comments,  in  the 
form  of  letters  and  e-mails,  reflected  the 
views  of  patients,  industry,  academic 
officials,  an  ethicist.  scientists,  a  law- 
firm,  and  the  public  at  large.  All 
comments  have  been  reviewed  by  NIH 
staff,  as  well  as  members  of  the  RAC, 
who  considered  the  substance  and 
scope  of  public  comments  in  open 
session  on  March  8,  2001, 

A.  CX'en-iew  of  Comments 

All  commenters  supported  the 
principle  of  harmonizing  requirements 
with  FDA.  The  majority  of  comments 
were  supportive  of  the  proposal  as 
written  and  urged  its  adoption.  These 
came  from  associations  representing 
patients,  an  ethicist,  academic  officials 
responsible  for  biosafety  and  human 
subjects  oversight,  a  law  firm,  and  a 
number  of  individuals  expressing  no 
particular  affiliation.  A  scientific  society 


representing  researchers  working  on 
gene  transfer  techniques  also  expressed 
support  for  the  proposal,  though  it  made 
a  number  of  suggestions  for  modif\'ing 
specific  components. 

Opposition  to  the  proposal  was 
expressed  by  two  industry  trade 
associations,  four  companies,  and  two 
patient  groups.  These  letters  expressed 
a  view  that  the  NIH  DBA  and  the  RAC 
should  not  receive  raw  data  on  serious 
adverse  events  under  any 
circumstances. 

Taken  together,  objections  can  be 
categorized  under  four  thematic 
headings:  (1)  Concern  about  public 
dissemination  of  confidential 
commercial  and  trade  secret 
information:  (2)  assertions  that  such 
reporting  was  a  duplication  of  effort, 
given  existing  FDA  reporting 
requirements;  (3)  objections  to  the 
perceived  regulatory  stance  on  the  part 
of  NIH;  and  (4)  challenges  to  the  scope 
of  adverse  events  reportable  in  an 
expedited  manner.  These  are  discussed 
below. 


B.  Responses  to  Specific  Comments 

Comment:  The  Proposed  Action  will 
cause  inappropriate  release  to  the  public 
of  confidential  commercial  and  trade 
secret  information.  These  comments 
suggested  that  many  of  the  data  items 
specified  for  inclusion  in  annual  and 
serious  adverse  event  reports  had 
inherent  commercial  value,  because 
they  could  conceivably  allow  others  to 
infer  information  about  the  staging  of 
the  clinical  trial,  the  bioavailabilitv  of 
the  product,  the  dose  response  profile  of 
the  intervention,  and  other  matters  that 
would  allow  competitors  to  gain 
advantage  in  the  design  of  their  own 
trials. 

Response:  It  has  been  a  longstanding 
and  widely  accepted  tenet  of  the  NlH's 
25-year-old  system  of  oversight  of 
recombinant  DNA  research  conducted  at 
NIH-funded  institutions  that  the  public 
dissemination  of  safety  data  is  key  to 
protecting  public  health  and  assuring 
the  public  that  problems  are  being 
identified  and  addressed  in  a  timely 
way.  The  RAC  has  been  receiving  and 
publicly  reviewing  safety  data  in  gene 
transfer  studies  for  over  a  decade.  The 
NIH  OBA,  in  fact,  has  provided  a 
suggested  reporting  format  that  industry 
has  used  for  a  number  of  years  (which 
can  be  viewed  at  http:// 
i%-wi^'4.od. nih.gov/oba/rac/SAEForm.rtf). 
NIH  has  always  acknowledged  and 
affirmed  the  need  to  protect  trade  secret 
and  other  proprietary  information,  such 
as  the  details  of  a  sponsor's 
manufacturing  process,  and  this 
principle  is  accommodated  in  the  NIH 
Guidelines. 


Since  the  current  version  of  the  NIH 
Guidelines  is  not  explicit  about  the 
specific  content  of  serious  adverse  event 
reports,  the  Action  lists  specific  data 
elements  that  should  be  reported  to  the 
NIH  OBA  (found  in  proposed  M-I-C^i- 
a).  Before  developing  this  list,  NIH  OBA 
staff  asked  the  RAC  to  consider  w  hether 
the  NIH  Guidelines  should  include  such 
clarifications  and  be  modified  to  make 
clear  that  these  data  would  be  publiclv 
accessible.  In  response,  the  RAC  issued 
in  September  1999  the  aforementioned 
consensus  statement  that  expressed 
unambiguously  that  adverse  event 
reports  must  not  be  designated  as 
confidential,  either  in  whole  or  in  part, 
given  their  importance  to  decision- 
making by  IBCs,  IRBs,  and  potential 
research  subjects.  The  Proposed  Action 
elaborated  on  the  RAC  recommendation 
by  providing  that  the  NIH  OBA  would 
not  consider  adverse  event  and  annual 
reports  to  be  confidential  commercial 
information. 

The  NIH  OBA  uses  this  information  to 
issue  periodic  scientific  reports  as  well 
as  analyses  of  safety  data.  When  such 
information  is  labeled  as  confidential, 
the  Action  clarifies  the  NIH  OBA  policy 
for  assessing,  in  accordance  with 
applicable  laws,  whether  the  data  are 
indeed  confidential  commercial 
information.  In  making  this  assessment, 
the  NIH  must  carefully  consider  the 
views  of  the  owner  of  the  information 
on  the  competitive  harm  that  could  be 
caused  by  disclosure  of  the  labeled 
information.  As  necessary,  the  NIH  OBA 
will  seek  agreement  from  the 
appropriate  party  to  release  that 
information  for  the  purposes  of  ensuring 
broad  public  knowledge  of  issues  raised 
by  gene  transfer  research.  NIH  will  not 
publicly  disclose  information  that  it 
determines,  under  applicable  law,  to  be 
confidential  commercial  without  the 
agreement  of  the  owner  of  that 
information  This  policy  is  reflected  in 
a  new  Appendix  M-I-C-5  to  clarify  that 
it  applies  to  any  information  submitted 
under  Appendix  M-I-C. 

Comment:  It  should  suffice  to  send 
raw  adverse  event  information  to  the 
FDA  only  under  its  investigational  new 
drug  (INTD)  application  process; 
submission  to  the  NIH  OBA  for  analysis 
by  the  Gene  Transfer  Safety  Assessment 
Board  (GTSAB)  represents  an 
unnecessary  burden  and  duplication  of 
effort  These  commenters  expressed  the 
view  that  FDA  has  the  scientific 
expertise,  experience,  and  mechanisms 
in  place  to  monitor  adverse  events 
effectively  and  in  real-time,  and  has  the 
authority  to  take  action  as  appropriate  to 
protect  research  participants.  They  also 
valued  the  broad  confidentiality 
protections  that  the  FDA  process  offers. 
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which  are  not  consistent  with  NIH 
OBA's  mission  of  disseminating 
information  to  patients,  scientists,  and 
other  members  of  the  public.  Some 
companies  suggested  that  a  system 
might  be  set  up  to  allow  FDA  to 
aggregate,  synthesize,  and  analyze  the 
data  before  delivering  a  report  to  the 
RAC,  which  would  then  look  at  the 
gross-level  safety  trends.  Several  letters 
pointed  to  a  concurrent  proposal  bv  the 
FDA  (January  18,  2001;  66  Federal' 
Register  4688)  to  amend  the  biologies 
regulations  to  make  available  for  public 
disclosure  certain  data  and  information 
related  to  human  gene  therapy  and 
xenotransplantation.  Given  that  FDA 
would  be  making  similar  kinds  of 
information  routinely  available,  these 
commenters  questioned  why  the  NIH 
should  duplicate  this  role. 

Response:  The  GTSAB  will  have  a 
purpose  that  is  different,  though 
complementary  to  that  of  the  FDA  and 
other  review  groups,  such  as  data  safety 
and  monitoring  boards  (DSMBs).  The 
FDA  provides  immediate  responses  to 
reports  of  safety  problems  in  the  context 
of  specific  trials.  The  FDA  has  the 
authority  to  put  those  trials  on  hold  to 
allow-  a  full  assessment  of  risks,  shield 
research  participants  from  any  potential 
harm,  and  preclude  the  exposure  of 
potential  participants  to  the  risks  of  the 
trials.  In  addition,  the  FDA  assesses  the 
overall  safety  of  individual  gene  transfer 
products  used  in  multiple  trials  and 
assesses  the  safety  of  classes  of  gene 
transfer  products  such  as  products  using 
similar  vectors.  DSMBs  are  usually  used 
to  review  data  from  a  single  trial  at 
regular  intervals;  trials  using  DSMBs  are 
usually  in  Phase  III.  The  GTSAB  would 
meet  quarterly  and  conduct  macro  and 
longitudinal  analyses  of  data 
accumulated  across  gene  transfer  trials 
to  address  questions  that  will  allow-  the 
field  of  gene  transfer  research  to 
advance  safely. 

The  comprehensive  public  review  of 
aggregated  serious  adverse  event  data  bv 
the  R.\C  (through  the  GTSAB)  has  been 
endorsed  by  the  ACD.  the  R,\C.  and 
members  of  the  public  as  a  critical 
component  of  the  system  of  federal 
oversight  of  human  gene  transfer 
research.  NIH  and  FDA  will  have  a 
broad  view  of  scientific  and  safety 
trends  in  gene  transfer  research  and 
have  the  goal  of  advancement  of 
knowledge  in  this  area.  The  GTSAB  will 
enhance  the  public  dissemination  of 
information  about  gene  transfer 
research  A  systematic  and  publicly 
accountable  review  and  assessment  of 
toxicity  and  safety  data  from  these  trials 
over  time  is  essential  for  identif\'ing 
trends  and  recognizing  patterns  that 
may  have  important  implications  for  the 


future  development  of  human  gene 
transfer  research  The  GTSAB  will 
augment  the  NIH's  ability  to  perform 
this  critical  function,  in  accordance 
with  the  recommendations  of  the  ACD 
and  in  keeping  with  the  agency's 
responsibility  to  enhance  the  science, 
safety,  and  ethics  of  research  conducted 
under  the  auspices  of  the  NIH 
Guidelines.  NTH  and  FDA  will  continue 
to  work  closely  together  in  analyzing 
gene  transfer  adverse  events  and  will 
involve  the  GTSAB  as  appropriate. 

FDA's  information  disclosure 
regulations  limit  that  agency's  ability  to 
share  confidential  information  regarding 
gene  transfer  research  with  the  NIH  for 
the  purpose  of  public  disclosure,  just  as 
they  limit  FDA's  ability  to  make  such 
information  available  directly  to  the 
public  Thus,  under  current  FDA 
regulations,  NIH  OBA  cannot  rely  on 
disclosures  from  the  FDA  to  achieve  the 
objective  of  public  disclosure  of  the 
scientific  and  safety  issues.  As  obser\-ed 
by  some  commenters.  the  FDA  has  a 
proposal  pending  to  disclose  publicly 
specific  categones  of  data  from  human 
gene  therapy  and  xenotransplantation 
trials  At  such  time  as  this  proposal  is 
implemented.  NIH  will  reassess  and 
may.  as  appropriate,  change  the 
processes  and  mechanisms  for  gathering 
safety  information  as  outlined  in  this 
action.  If  any  futxire  changes  in  FDA 
regulations  alter  reporting  requirements 
so  that  thev  are  no  longer  harmonized 
with  the  NIH  Guidelines,  the  NIH  will 
modif\-  the  NTH  Guidelines  as 
appropriate. 

"The  R.^C  and  a  majority  of  public 
commenters  favored  the  GTSAB,  citing 
the  unique  role  and  purpose  it  will 
serve.  For  all  of  the  above  reasons,  and 
because  of  the  majority  view-  expressed 
in  public  commentary,  the  GTSAB  will 
be  retained. 

Comment  In  requiring  annual 
reporting  and  collecting  severe  adverse 
event  data,  the  NIH  is  acting  in  an 
inappropriately  regulator}-  manner  This 
comment  suggested  that  the  NIH 
Guidelines  have  "mushroomed"  into  an 
elaborate,  burdensome  set  of  rules, 
departing  from  their  intended  role  as 
"guidance  '■ 

Response:  The  applicability  of  the 
NIH  Guidelines  has  remained  relatively 
constant  since  their  inception  in  1976, 
and  there  has  been  little  change  in 
safety  reporting  requirements  since  the 
1985  version,  which  first  described 
reporting  policies  for  human  gene 
transfer  activities.  Thus,  the  notion  that 
the  NIH  Guidelines  have  expanded  into 
an  elaborate  set  of  regulations  is 
unfounded.  To  the  contran-.  this  Action 
harmonizes  the  NIH  safety  reporting 
requirements  with  those  of  the  FDA  and 


entails  an  approximately  90  percent 
reduction  in  events  that  investigators 
will  have  to  report  to  the  NTH  OBA  on 
an  expedited  basis.  NIH  is  offering 
flexibility  in  how-  this  requirement  is 
met  The  NIH  OBA  has  historically 
accepted  adverse  event  reports  on  the 
FDA  MedWatch  form  to  minimize  the 
burden  on  investigators.  Investigators 
may  also  choose  to  use  the  NIH 
reporting  format,  which  is  based  on  the 
MedWatch  form  with  certain  reporting 
items  tailored  to  the  context  of  gene 
transfer  research.  Under  these 
amendments  to  the  NIH  Guidelines, 
both  formats  will  continue  to  be 
acceptable  reporting  mechanisms, 
provided  reports  are  complete  with 
regard  to  the  information  specified 
under  new  M-I-C— 4-a. 

Ln  further  harmonization  with  FDA. 
the  NIH  has  modified  the  annual 
reporting  requirement  to  allow 
investigators  with  multiple  studies  to 
submit  a  single  annual  report,  provided 
that  data  are  attributed  to  discrete  sites. 
To  facilitate  compliance  further, 
language  has  been  added  to  explicitly 
allow  the  investigator  to  delegate  the 
reporting  task  to  the  sponsor.  The 
ultimate  accountability  for  whether 
reporting  occurs,  however,  rests  with 
the  investigator.  Both  changes  reflect  the 
fact  that  the  NIH's  oversight  relationship 
is  with  institutions  and  investigators,  as 
reflected  historically  in  NIH  Guidelines. 

While  NIH  is  not  a  regulator*-  agency, 
it  does  place  conditions  upon  the  funds 
that  it  awards  to  institutions  One  of 
those  conditions  is  compliance  w-ith  the 
NTH  Guidelines  (see  42  CFR  52.8).  Thus, 
the  NIH  Guidelines  apply  directly  to 
biotechnology  companies  only  if  they 
receive  funding  from  the  NIH  for 
recombinant  DNA  research.  Most 
biotechnology  companies  do  not  receive 
such  funding.  Biotechnology  companies 
that  are  not  direct  recipients  of  NIH 
funding  for  recombinant  DNA  research 
may  be  affected  by  the  NIH  Guidelines, 
nonetheless  When  a  company  conducts 
recombinant  DNA  research  in 
collaboration  with  an  institution  that 
receives  any  NIH  funding  for 
recombinant  D.\,\  research,  all 
recombinant  DNA  research  conducted  at 
or  sponsored  by  that  institution  is 
subject  to  the  NIH  Guidelines.  Thus,  the 
industr>--sponsored  recombinant  DN.^ 
research  conducted  at  that  institution  is 
subject  to  the  reporting  requirements 
addressed  in  this  notice.  In  addition,  a 
company  may  voluntarily  choose  to 
comply  with  the  NIH  Guidelines  in 
accordance  with  Section  FV'-D. 
Voluntary-  Compliance  Many 
companies  have  chosen  such  voluntary 
compliance,  including  compliance  with 
the  safety  reporting  requirements. 
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Comment:  The  scope  of  .serious 
adverse  events  (related  and  unexpected) 
that  would  have  to  be  reported  on  an 
expedited  basis  is  too  narrow.  In 
support  of  this  view,  commenters 
expressed  concern  that  the  significance 
of  serious  adverse  events  might  not  be 
readily  discemable.  and  thus  all  such 
events  should  be  reportable  on  an 
expedited  basis.  Comments  also 
expressed  the  viewpoint  that  sponsors 
and  scientists  may  not  be  objective  in 
making  determinations  of  "relatedness" 
or  "expectedness." 

Response:  The  NIH  (DBA  agrees  that 
complete  reporting  of  adverse  event  data 
is  important.  Events  that  may  not  seem 
to  be  of  generalizable  concern  may  have 
implications  for  the  field  that  are  not 
fully  appreciated  until  they  are 
aggregated  and  analyzed.  Therefore,  the 
NIH  OBA  will  continue  to  collect 
summary  information  about  other 
adverse  events  in  annual  reports  to  this 
office. 

It  is  important  to  note  that  the  criteria 
of    relatedness"  and  "expectedness"  are 
harmonized  with  the  reporting 
requirements  of  the  FDA  to  enhance 
c;ompliance  with  expedited  reporting  of 
serious  adverse  events  The  goal  of 
harmonization  has  been  considered  and 
supported  vigorously  by  the  RAC.  the 
ACD.  and  a  diverse  and  broad-based 
public  constituency  To  employ  the 
broad  scope  of  promptly  reportable 
events  that  was  suggested  in  some 
comments  would  be  equivalent  to 
retaining  the  current  requirements  and 
would  run  counter  to  the  harmonization 
objective. 


Although  this  change  will  depend  on 
investigators  to  make  determinations  of 
"relatedness"  and  "expectedness," 
secondar\'  oversight  will  occur  through 
clinical  monitoring  plans  that  NIH  and 
FDA  require  for  clinical  trials. 
Furthermore,  it  is  anticipated  that 
harmonization  will  enhance  compliance 
with  the  expedited  reporting  of  those 
events  for  which  expedited  reporting  is 
likely  to  be  of  value  and,  overall,  will 
improve  the  availability  of  safety  and 
scientific  information  for  analysis. 
Consequently,  this  Action  retains  the 
proposed  scope  of  serious  adverse 
events  that  are  reportable  on  an 
expedited  basis. 

IV.  RAC  Discussion 

The  Recombinant  DNA  Advisory 
Committee  (RAC)  received  copies  of  all 
comment  letters,  as  well  as  synopses  of 
each  letter,  and  an  analysis  of  the 
commentary  in  the  aggregate.  At  its 
March  8,  2001  meeting  the  RAC 
reviewed  these  materials  and  heard  oral 
commentary  by  members  of  the  public. 
The  RAC  deliberated  extensively  on  the 
merits  of  these  various  arguments  and 
perspectives,  and  each  member 
individually  summarized  his  or  her 
stance  on  the  proposal.  RAC 
perspectives  were  overwhelmingly  in 
favor  of  adopting  the  Proposed  Action, 
as  reflected  by  a  vote  of  12  in  favor, 
none  opposed,  and  one  abstention. 

V.  Paperwork  Reduction  Act  of  1995 

This  Action  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 

Table  1 


(OMB)  imder  the  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3507(d)), 
and  have  been  submitted  for  OMB 
approval  as  a  modification  of  OMB 
Control  No.  0925-0001.  A  description  of 
the  information  collection  provisions 
and  an  estimate  of  the  annual  reporting 
burden  are  provided  below. 

Title:  Annual  reporting. 

Description:  The  annual  reporting 
provisions  in  Appendix  M-l-C-3  would 
clarify  the  specific  information  items 
that  investigators  would  have  to  report 
to  NIH  OBA  within  60  days  after  the 
one-year  anniversary  of  the  date  on 
which  the  investigational  new  drug 
(IND)  application  was  filed  with  the 
FDA,  and  after  each  subsequent 
anniversary  until  the  trial  is  completed. 
Appendix  M-I-C-3  reduces  the 
reporting  burden  by  providing  that, 
when  multiple  studies  are  conducted 
under  the  single  IND,  the  Principal 
Investigator  (or  delegate)  may  choose  to 
submit  a  single  annual  report  covering 
all  studies,  provided  that  each  study  is 
identified  by  its  OBA  protocol  number. 
Table  1  depicts  the  estimated  reporting 
burden  of  complying  with  this  aspect  of 
the  proposal.  The  estimated  burden  has 
been  calculated  by  multiplying  the 
approximate  number  of  open  protocols 
presently  (since  there  is  one  report  per 
protocol)  by  the  number  of  hours 
typically  required  to  prepare  each 
report. 

Description  of  Respondents: 
Investigators  conducting  human  gene 
transfer  research. 


NIH  guidelines  for  research  involving  recombinant  DNA  nnol- 
ecules 


Appendix  M-l-C-3 


Total  number  of  reports 
annually  (based  on  one 
report  per  open  protocol) 


Hours  to  prepare  each 
report 


Total  hours 


200 


800 


Title:  Serious  adverse  event  reporting. 

Description:  Under  Appendix  M-I-C- 
4,  expedited  reporting  will  be  required 
for  those  serious  adverse  events  that  are 
unexpected  and  associated  with  the  use 
of  the  gene  transfer  product  (i.e.,  there 
is  a  reasonable  possibility  that  the 
experience  may  have  been  caused  by  the 
gene  transfer  product).  Appendix  M-I- 
C-4  provides  that  these  reports  must  be 


made  as  soon  as  possible,  but  not  later 
than  15  calendar  days  after  the 
sponsor's  initial  receipt  of  the 
information,  or  7  days  if  the  event  is 
fatal  or  life-threatening.  Table  2 
provides  an  estimate  of  the  total 
reporting  burden  based  on  the  number 
of  reports  NIH  expects  to  receive  (per 
past  experience).  The  burden  is 
calculated  by  estimating  the  number  of 

Table  2 


event  that  will  be  reportable  on  an 
expedited  basis  (by  culling  events  that 
fit  this  classification  out  of  the  total 
reports  received  by  OBA)  and 
multiplying  them  by  the  time  it  takes  to 
fill  out  an  FDA  MedWatch  form  or  the 
NIH  OBA  reporting  format. 

Description  of  Respondents: 
Investigators  conducting  human  gene 
transfer  research. 


NIH  guidelines  for  research  involving  recombinant  DNA 
ecules 


mol- 


Appendix  N4-I-C-4 


Number  of  senous  ad- 
verse events  reported 
annually  that  are  unex- 
pected and  related 


Hours  to  prepare  each 
response 


120 


Total  hours 


120 
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These  information  collection 
requirements  are  intended  to  reduce  the 
burden  of  reporting  important  safety 
data  to  the  NIH  by  harmonizing  the 
reporting  requirements  with  those  of 
FDA.  limiting  data  elements  to  those 
necessary  for  NIH  to  identify  significant 
safety  issues  in  human  gene  transfer 
trials,  and  providing  a  reasonable 
timeframe  for  submission  of  the  reports. 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995, 
the  aigency  has  submitted  the 
information  collection  provisions  of  this 
Action  to  OMB  for  review.  Interested 
persons  are  requested  to  send  comments 
regarding  information  by  December  19, 
2001  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Bldg.,  725  17th  Street. 
NW.,  Room  10235,  Washington.  DC 
20503.  Attn:  Desk  Officer  for  NIH.  Upon 
OMB  approval,  NIH  OBA  will  publish  a 
notice  setting  forth  the  effective  date  of 
these  requirements. 

Amendments  to  the  NIH  Guidelines 

Pursuant  to  the  rationale  expressed 
above  and  the  recommendations  of  the 
NIH  RAC.  the  ACD,  and  the  majority  of 
public  commentary,  the  NIH  Guidelines 
are  amended  as  follows: 

A  New  Section  I-E-6  Is  Added  To  Read 

"Section  I-E-8.  A  'serious  adverse 
event'  is  any  event  occurring  at  any  dose 
that  results  in  any  of  the  following 
outcomes:  death,  a  life-threatening 
event,  in-patient  hospitalization  or 
prolongation  of  existing  hospitalization, 
a  persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/ 
birth  defect.  Important  medical  events 
that  may  not  result  in  death,  be  life- 
threatening,  or  require  hospitalization 
also  may  be  considered  a  serious 
adverse  event  when,  upon  the  basis  of 
appropriate  medical  judgment,  they  may 
jeopardize  the  human  gene  transfer 
research  subject  and  may  require 
medical  or  surgical  intervention  to 
prevent  one  of  the  outcomes  listed  in 
this  definition." 

A  New  Section  I-E-9  Is  Added  To  Read 

"Section  I-E-9.  An  adverse  event  is 
'associated  with  the  use  of  a  gene 
transfer  product,'  when  there  is  a 
reasonable  possibility  that  the  event 
may  have  been  caused  by  the  use  of  that 
product." 

A  New  Section  I-E-10  Is  Added  To  Read 

"Section  I-E-10.  An  unexpected 
serious  adverse  event  is  any  serious 
adverse  event  for  which  the  specificity 
or  severity  is  not  consistent  with  the 


risk  information  available  in  the  current 
investigator's  brochure." 

Section  IV-B-7.  Principal  Investigator 
(PI)  Is  Modified  To  Read 

"Section  rV-B-7.  Principal  Investigator 
(PI) 

On  behalf  of  the  institution,  the 
Principal  Investigator  is  responsible  for 
full  compliance  with  the  NTH 
Guidelines  in  the  conduct  of 
recombinant  DNA  research  A  Principal 
Investigator  engaged  in  human  gene 
transfer  research  may  delegate  to 
another  party,  such  as  a  corporate 
sponsor,  the  reporting  functions  set 
forth  in  Appendix  M,  with  v«-itten 
notification  to  the  NIH  OBA  of  the 
delegation  and  of  the  name(s),  address, 
telephone,  and  fax  numbers  of  the 
contact.  The  Principal  Investigator  is 
responsible  for  ensuring  that  the 
reporting  requirements  are  fulfilled  and 
will  be  held  accountable  for  any 
reporting  lapses   " 

Current  M-I-C-3,  Annual  Reporting,  Is 
Modified  in  Its  Entirety  To  Read 

"Appendix  M-l-C-3  Annual  Reports 

Within  60  days  after  the  one-year 
anniversary  of  \he  date  on  which  the 
investigational  new  drug  (IND) 
application  was  filed  with  the  FDA,  and 
after  each  subsequent  anniversary  until 
the  trial  is  completed,  the  Principal 
Investigator  (or  delegate)  shall  submit 
the  information  set  forth  in  (a),  (b).  and 
(c).  When  multiple  studies  are 
conducted  imder  the  single  IND,  the 
Principal  Investigator  (or  delegate)  may 
choose  to  submit  a  single  aimual  report 
covering  all  studies,  provided  that  each 
study  is  identified  by  its  OBA  protocol 
number. 

(a)  Clinical  Trial  Information.  A  brief 
summary  of  the  status  of  each  trial  in 
progress  and  each  trial  completed 
during  the  previous  year  The  summary 
is  required  to  include  the  following 
information  for  each  trial:  (1)  The  title 
and  purpose  of  the  trial;  (2)  clinical  site; 
(3)  the  Principal  Investigator;  (4)  clinical 
protocol  identifiers,  including  the  NIH 
OBA  protocol  number,  NIH  grant 
number(s)  (if  applicable),  and  the  FDA 
IND  application  number;  (5)  participant 
population  (such  as  disease  indication 
and  general  age  group,  e.g.,  adult  or 
pediatric);  (6)  the  total  number  of 
participants  plaimed  for  inclusion  in  the 
trial;  the  number  entered  into  the  trial 
to  date;  the  number  whose  participation 
in  the  trial  was  completed;  and  the 
number  who  dropped  out  of  the  trial 
with  a  brief  description  of  the  reasons; 
(7)  the  status  of  the  trial,  e.g.,  open  to 
patient  accrual,  closed  but  data 
collection  ongoing,  or  fully  completed. 


and  (8)  if  the  trial  has  been  completed, 
a  brief  description  of  any  study  results. 

(bl  Progress  Report  and  Data  Analysis. 
Information  obtained  during  the 
previous  year's  clinical  and  non-clinical 
investigations,  including:  (1)  A  narrative 
or  tabular  sununary  showing  the  most 
frequent  and  most  serious  adverse 
experiences  by  body  system,  (2)  a 
summary  of  all  serious  adverse  events 
submitted  during  the  past  year;  (3)  a 
sununary  of  serious  adverse  events  that 
were  expected  or  considered  to  have 
causes  not  associated  with  the  use  of  the 
gene  transfer  product  such  as  disease 
progression  or  concurrent  medications; 
(4)  if  any  deaths  have  occurred,  the 
number  of  participants  who  died  during 
participation  in  the  investigation  and 
causes  of  death;  and  (5)  a  brief 
description  of  any  information  obtained 
that  is  pertinent  to  an  understanding  of 
the  gene  transfer  products  actions, 
including,  for  example,  information 
about  dose-response,  information  from 
controlled  trials,  and  information  about 
bioavailability 

(c)  A  copy  of  the  updated  clinical 
protocol  including  a  technical  and  non- 
technical abstract  " 

Current  Appendix  M-I-C-4.  Senous 
Adverse  Event  Reporting.  Is  Modified  in 
Its  Entirety  To  Read 

"Appendix  M-l-C— 4  Safety  Reporting 

Principal  Investigators  must  submit, 
in  accordance  with  this  section. 
.^ppendlx  M-l-C-4-a  and  Appendix 
M-I-C— 4-b,  a  written  report  on:  (1)  Any 
serious  adverse  event  that  is  both 
unexpected  and  associated  with  the  use 
of  the  gene  transfer  product  (i  e  ,  there 
is  reasonable  possibility  that  the  event 
may  have  been  caused  by  the  use  of  the 
product;  investigators  should  not  await 
definitive  proof  of  association  before 
reporting  such  events):  and  (2)  any 
finding  from  tests  in  laboratory  animals 
that  suggests  a  sigmficant  nsk  for 
human  research  participants  including 
reports  of  mutagenicity-,  teratogenicity, 
or  carcinogenicity  The  report  must  be 
clearly  labeled  as  a  "Safety  Report"  and 
must  be  submitted  to  the  NIH  Office  of 
Biotechnology  Activities  (NIH  OBA)  and 
to  the  local  Institutional  Biosafety 
Committee  within  the  timeframes  set 
forth  in  Appendix  M-I-C— 4-b 

Principal  Investigators  should  adhere 
to  any  other  serious  adverse  event 
reporting  requirements  in  accordance 
with  federal  regulations,  state  laws,  and 
local  institutional  policies  and 
procedures,  as  applicable. 

Principal  Investigators  may  delegate 
to  another  part>-,  such  as  a  corporate 
sponsor,  the  reporting  functions  set 
forth  in  Appendix  M.  with  written 
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notification  to  the  NIH  OBA  of  the 
delegation  and  of  the  nanie(s).  address, 
telephone  and  fax  numbers  of  the 
contact(s).  The  Principal  Investigator  is 
responsible  for  ensuring  that  the 
reporting  requirements  are  fulfilled  and 
will  be  held  accountable  for  any- 
reporting  lapses. 

The  three  alternative  mechanisms  for 
reporting  serious  adverse  events  to  the 
NIH  OBA  are:  by  e-mail  to 
oha@od.nih. gov :hy  fax  to  301-496- 
9839:  or  by  mail  to  the  Office  of 
Biotechnoiogv  Activities,  National 
Institutes  of  Health,  MSC  7985,  6705 
Rockledge  Drive,  Suite  750.  Bethesda, 
Maryland  20892 

Appendix  M-I-C-4-a.  Safety  Reporting; 
Content  and  Format 

The  serious  adverse  event  report  must 
include,  but  need  not  be  limited  to:  (1) 
The  date  of  the  event;  (2)  designation  of 
the  report  as  an  initial  report  or  a 
follow-up  report,  identification  of  all 
safety  reports  previously  filed  for  the 
clinical  protocol  concerning  a  similar 
adverse  event,  and  an  analysis  of  the 
significance  of  the  adverse  event  in  light 
of  previous  similar  reports;  (3)  clinical 
site;  (4)  the  Principal  Investigator:  (5) 
NIH  Protocol  number;  (6)  FDA's 
Investigational  New  Drug  (IND) 
Application  number;  (7)  vector  type  , 
e.g.,  adenovirus;  (8)  vector  subtype,  e.g., 
type  5.  relevant  deletions;  (9)  gene 
delivery  method,  e.g.,  in  vivo,  ex  vivo 
transduction;  (10)  route  of 
administration,  e.g.,  intratumoral. 
intravenous;  (11)  dosing  schedule;  (12) 
a  complete  description  of  the  event;  (13) 
relevant  clinical  observations;  (14) 
relevant  clinical  history;  (15)  relevant 
tests  that  were  or  are  planned  to  be 
conducted;  (16)  date  of  any  treatment  of 
the  event;  and  (17)  the  suspected  cause 
of  the  event.  These  items  may  be 
reported  by  using  the  recommended 
Adverse  Event  Reporting  Format 
available  on  NIH  OBA's  web  site  at: 
ht\p:// www4.od.nJh.gov/oba/,  the  FDA 
MedWatch  forms,  or  other  means 
provided  that  all  of  the  above  elements 
are  specifically  included. 

Reports  from  laboratory  animal 
studies  as  delineated  in  Appendix  M-I- 
C--4  must  be  submitted  in  a  narrative 
format. 

Appendix  M-I-C-4-b  Safety  Reporting: 
Time-frames  for  Expedited  Reports 

Any  serious  adverse  event  that  is  fatal 
or  life-threatening,  that  is  unexpected, 
and  associated  with  the  use  of  the  gene 
transfer  product  must  be  reported  to  the 
NIH  OBA  as  soon  as  possible,  but  not 
later  than  7  calendar  days  after  the 
sponsor's  initial  receipt  of  the 


information  (i.e.,  at  the  same  time  the 
event  must  be  reported  to  the  FDA). 

Serious  adverse  events  that  are 
unexpected  and  associated  with  the  use 
of  the  gene  transfer  product,  but  are  not 
fatal  or  life-threatening,  must  be 
reported  to  the  NIH  OBA  as  soon  as 
possible,  but  not  later  than  15  calendar 
days  after  the  sponsor's  initial  receipt  of 
the  information  (i.e..  at  the  same  time 
the  event  must  be  reported  to  the  FDA). 

Changes  in  this  schedule  are 
permitted  only  where,  under  the  FDA 
IND  regulations  (21  CFR  312(c)(3)l. 
changes  in  this  reporting  schedule  have 
been  approved  by  the  FDA  and  are 
reflected  in  the  protocol. 

If,  after  further  evaluation,  an  adverse 
event  initially  considered  not  to  be 
associated  with  the  use  of  the  gene 
transfer  product  is  subsequently 
determined  to  be  associated,  then  the 
event  must  be  reported  to  the  NIH  OBA 
within  15  days  of  the  determination. 

Relevant  additional  clinical  and 
laboratory  data  may  become  available 
following  the  initial  serious  adverse 
event  report.  Any  follow-up  information 
relevant  to  a  serious  adverse  event  must 
be  reported  within  1 5  calendar  days  of 
the  sponsor's  receipt  of  the  information. 
If  a  serious  adverse  event  occurs  after 
the  end  of  a  clinical  trial  and  is 
determined  to  be  associated  with  the 
use  of  the  gene  transfer  product,  that 
event  shall  be  reported  to  the  NIH  OBA 
within  15  calendar  days  of  the 
determination. 

Any  finding  from  tests  in  laboratory 
animals  that  suggests  a  significant  risk 
for  human  research  participants 
including  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity  must 
be  reported  as  soon  as  possible,  but  not 
later  than  15  calendar  days  after  the 
sponsor's  initial  receipt  of  the 
information  (i.e.,  at  the  same  time  the 
event  must  be  reported  to  the  FDA)." 

A  New  Appendix  M-I-C-5  Is  Added  To 
Read 

"Appendix  M-I-C-5.  Confidentiality 

Data  submitted  in  accordance  with 
Appendix  M-I-C  that  are  claimed  to  be 
confidential  commercial  or  trade  secret 
information  must  be  clearly  labeled  as 
such.  Prior  to  making  its  determination 
about  the  confidentiality  of  data  labeled 
confidential  commercial  or  trade  secret, 
the  NIH  will  contact  the  Principal 
Investigator  or  delegate  to  ascertain  the 
basis  for  the  claim  and  subsequently 
will  notify  the  Principal  Investigator  or 
delegate  of  its  final  determination 
regarding  the  claim. 

If  NIH  determines  that  the  data  so 
labeled  are  confidential  commercial  or 
trade  secret  and  that  their  public 


disclosure  would  promote  an 
understanding  of  key  scientific  or  safety 
issues,  the  NIH  will  seek  agreement 
from  the  appropriate  party  to  release 
such  data.  Public  discussion  of 
scientific  and  safety  issues  raised  by 
data  submitted  in  accordance  with 
Appendix  M-I-C  is  vital  to  informing 
both  investigators  and  patients  about  the 
safety  of  gene  transfer  research. 

To  protect  the  privacy  of  participants 
in  gene  transfer  research,  any  serious 
adverse  event  or  annual  reports 
submitted  to  NIH  OBA  must  not  contain 
individually  identifiable  patient 
information." 

A  New  Appendix  M-I-D  Is  Added  To 
Read 

Appendix  M-I-D.  Safety  Assessment 
in  Human  Gene  Transfer  Research 

A  working  group  of  the  RAC,  the  NIH 
Gene  Transfer  Safety  Assessment  Board, 
with  staff  support  from  the  NIH  OBA, 
will:  (1)  Review  in  closed  session  as 
appropriate  safety  information  from 
gene  transfer  trials  for  the  purpose  of 
assessing  toxicity  and  safety  data  across 
gene  transfer  trials;  (2)  identify 
significant  trends  or  significant  single 
events;  and  (3)  report  significant 
findings  and  aggregated  trend  data  to 
the  RAC.  It  is  expected  that  this  process 
will  enhance  review  of  new  protocols, 
improve  the  development,  design,  and 
conduct  of  human  gene  transfer  trials, 
promote  public  understanding  and 
awareness  of  the  safety  of  human  gene 
transfer  research  studies,  and  inform  the 
decision-making  of  potential  trial 
participants." 

Current  Appendix  M-IV.  Privacy  and 
Confidentiality  Is  Modified  To  Read 

"Appendix  M-fV.  Privacy 

Indicate  what  measures  will  be  taken 
to  protect  the  privacy  of  patients  and 
their  families  as  well  as  maintain  the 
confidentiality  of  research  data.  These 
measures  should  help  protect  the 
confidentiality  of  information  that  could 
directly  or  indirectly  identify  study 
participants." 
*        *        •        •        • 

GMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  reqiiires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally,  NIH 
lists  in  its  announcements  the  number 
and  title  of  affected  individual  programs 
for  the  guidance  of  the  pubhc.  Because 
the  guidance  in  this  notice  covers 
virtually  every  NIH  and  federal  research 
program  in  which  recombinant  DNA 
techniques  could  be  used,  it  has  been 
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determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  In  addition.  NIH  could 
not  be  certain  that  every  federal  program 
would  be  included  as  many  federal 
agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  dircnrt  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  October  19.  2001. 
Ruth  L.  Kirschstein, 

Acting  Director.  \'ational  Institutes  of  Health. 
[FR  Dor  01-28774  Filed  11-16-01:  8:45  am) 

BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Ser\'ices  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 


of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  mformation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technologv 

Proposed  Project:  Methamphetamine 
Abuse  Treatment — Special  Studies 
(MAT-SS) 

New — The  Methamphetamine  Abuse 
Treatment — Special  Studies  (MAT-SS) 
project  is  a  family  of  coordinated 
studies  funded  by  SAMHSA  s  Center  for 
Substance  Abuse  Treatment  (CSAT)  that 
will  ser%'e  as  a  follow-up  to  the  CSAT 
Methamphetamine  Treatment  Project 
(MTP).  The  MTP  was  conducted  to 
compare  the  outcomes  of  the  Matrix 
Model  of  methamphetamine  treatment 
with  Treatment-as-Usual  in  and  across 
multiple  treatment  sites,  and  to  assess 
the  feasibility  and  outcomes  generated 
by  a  technology  transfer  of  the  Matrix 
Model.  Participants  included  150 
methamphetamine  dependent  clients 
recruited  at  each  treatment  site  who 
were  randomly  assigned  to  one  of  the 
treatment  conditions.  Participants, 
diverse  in  demographic  characteristics, 
and  in  individual  and  enviromnental 
circumstances,  were  evaluated  at 
admission,  weekly  during  treatment,  at 
discharge,  and  at  6  and  12  months  after 
treatment  admission.  Participating 
treatment  sites  include  eight  programs 
in  seven  geographical  areas:  Billings. 
Montana;  Honolulu.  Hawaii:  and 
Concord.  Costa  Mesa.  San  Diego. 
Hayward.  and  San  Mateo.  California. 

The  family  of  studies  included  in  the 
MAT-S  project  will  address  diverse 
issues  associated  with  the  phenomena 
of  methamphetamine  dependence.  The 
Multi-Year  Methamphetamine 
Treatment  Follow-up  Study  will  assess 
the  long-term  outcome  and  functioning 
of  individuals  who  previously 
participated  in  treatment  for 
methamphetamine  dependence.  The 
study  will  utilize  a  36-month  post- 


intake,  face-to-face,  one-on-one 
structured  inter\iew  Multiple  measures 
typically  utilized  in  substance  abuse 
research  with  established  psychometric 
properties  will  be  employed  to  assess 
the  longitudinal  course  of 
methamphetamine  dependence  and  its 
consequences  A  randomly  selected 
sample  of  follow-up  participants  will 
also  be  interviewed  to  collect  medical, 
neurological,  and  psychiatric  data.  The 
Adherence  to  Manualized  Treatment 
Protocols  Over  Time  Study  w  ill  assess 
issues  associated  with  the  adoption  of 
the  Matrix  Model  of  treatment  and/or 
Matrix  treatment  components  after  the 
formal  MTP  study  period  has  ended, 
specifically  addressing  adherence  to  the 
manualized  treatment  protocol. 
lnter\-iews  of  both  staff  and  clients  will 
utilize  a  semi -structured,  face-to-face 
format.  Finally.  The  Cost  Analysis  of 
Outpatient  Methamphetamine 
Treatment  Study  will  evaluate  the  cost 
effectiveness  of  both  the  Matrix  and 
Treatment-as-Usual  treatment 
conditions  in  each  treatment  site.  Two 
data  collection  methods  will  be  utilized 
and  to  collect  information  from  both 
administrator  interviews  and  review  of 
administrative  and  financial  records. 

The  conceptual  underpinning  of  the 
MAT-SS  project  is  a  recognition  by 
SAMHSA  and  leading  experts  in  the 
field  that  escalating  methamphetamine 
abuse  nationwide  necessitates  a 
longitudinally  focused  investigation 
addressing  the  process,  nature,  and 
consequences  of  methamphetamine 
dependence  The  overall  goals  of  the 
MAT-SS  project  are  to  document  the 
longitudinal  process  of  addiction  and 
recovery  in  methamphetamine- 
dependent  individuals,  ascertain  the 
feasibility  and  success  of  implementing 
a  manualized  treatment  protocol  in 
community-based  treatment  settings, 
and  evaluate  the  cost  effectiveness  of 
various  treatments  for 
methamphetamine  dependence  Thr 
following  table  summarizes  the  burden 
for  this  project. 


Number  of 
resporxJents 


Responses 

per 
respondent 


Hours  per 
response 


Total  burden 
hours 


Follow-up  client  interviews 

Follow-up  interviews/exams   

Treatment  adherence  interviews 

Cost  analysis  interviews  

Cost  analysis  document  review  . 

Total  

Annual  average 


1,016 

1 

3.0 

3.048 

see 

1 

2 

1,016 

144 

2 

1.5 

432 

20 

2. 

1.5 

50 

8 

2 

6 

96 

1,188 

• 

4  642 

396 

1.547 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 


Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857 


Written  comments  should  be  received 
within  60  days  of  this  notice 
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Dated;  November  8.  2001. 
Richard  Kopanda. 
ExtHutnf  Officer.  SAMHSA 
IFR  Doc.  01-28808  Filed  11-16-01;  8:45  am! 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 


availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Recovery  Community  Organization 
Development  and  Community 
Mobilization  Program,  and  Part  II, 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

Application 
deadline 

Est.  funds       Est.  numt)er 
FY  2002         of  awards 

Project 

Period  (in 

year) 

Recovery  Community  Organization  Mobilization 
Program 

Track  1   

Track  II  

January  10  2002  

January  10  2002  

$900,000 
1.100,000 

4-5 
4 

5 
3 

The  actual  amount  aveiilable  for  the 
award  may  var\'.  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106^ 
310;  SAMHSAs  policies  and 
procedures  for  peer  review  and 
Advisorv'  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58.  No.  126)  on  luly  2,  1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev,  7/00),  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  icits  may  be  obtained 
from:  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NCADI), 
PC)  Box  2345.  Rockville,  MD  20847- 
2345.  Telephone:  l-800-729-€686 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronicallv  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www  sambsa  gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  Ail  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 


instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  Fiscal  Year  2002  funds  for 
grants  to  foster  the  participation  of 
people  in  recovery,  their  family 
members,  and  other  allies  (the  recover\' 
community)  in  the  public  dialogue 
about  addiction,  treatment,  and 
recovery,  and  to  build  their  capacity  to 
identify,  develop,  and  support  treatment 
and  recovery  policies,  systems,  and 
services  that  meet  their  needs  as  they 
define  them.  Funded  projects  must 
document  promising  approaches  in 
recovery  community  organizing  that  can 
be  shared  with  others  attempting  similar 
efforts  throughout  the  Nation.  Based  on 
past  experience,  CSAT  believes  that 
successful  projects  usually  include  a 
combination  of  the  following  organizing 
activities:  encouraging  and  facilitating 
participation  by  people  in  recovery  and 
their  family  members  in  the  planning, 
design,  delivery,  and  evaluation  of 
addiction  treatment  and  recovery 
policies,  systems,  and  services  at  the 
local.  State,  regional,  and  national 
levels;  promoting  linkages  among 
recovery  community  members,  and 
between  the  recovery  community  and 
service  delivery  systems;  and 
developing  and  conducting  public 
education  to  help  reduce  the  stigma 
associated  with  addiction,  treatment, 
and  recovery . 

Applications  for  two  separate  Tracks 
will  be  funded  under  the  RCSP.  Track 
I  solicits  applications  for  new  recovery 


community  organizing  initiatives,  and 
Track  II  is  designed  to  enable  existing 
organizations  that  have  demonstrated 
their  capacity  in  recovery  community 
organizing  to  expand  or  intensify  their 
current  program,  or  to  replicate  their 
promising  program  model  in  another 
setting. 

Eligibility:  Applicants  may  be 
domestic  private  nonprofit 
organizations,  such  as  community-based 
organizations,  universities,  faith-based 
organizations,  or  units  of  State  or  local 
governments  or  Indian  Tribes  and  tribal 
organizations.  Consortia  comprised  of 
various  types  of  eligible  organizations 
are  permitted. 

For  both  Tracks,  applications  may  be 
from:  (a)  Recovery  community 
organizations  (RCOs),  which  are 
organizations  comprised  of  and  led  by 
recovery  community  members;  or  (b) 
facilitating  organizations,  which  though 
themselves  not  necessarily  comprised  of 
recovery  community  members,  will 
either  enable  the  formation  of  an 
independent  RCO  or  will  develop  some 
other  organizational  structure  within 
which  to  carry  out  recovery  community 
organizing.  Organizations  that  were 
funded,  either  directly  or  indirectly, 
under  CSAT's  1998  RCSP  GFA  are  not 
eligible  to  apply  for  awards  in  Track  I. 
Organizations  that  were  funded,  either 
directly  or  indirectly,  under  the  2001 
RCSP  GFA  are  not  eligible  to  apply  for 
awards  in  either  Track. 

Availability  of  Funds:  Approximately 
$900,000  will  be  available  to  fund 
approximately  4-5  grants  in  Track  I, 
The  award  for  a  Track  I  grant  is 
expected  to  range  from  $175,000  to 


Federal  Register/ Vol.  66,  No.  223 /Monday.  November  19,  2001 /Notices 


57979 


$200,000  per  year  in  total  costs  (direct 
and  indirect).  Approximately 
$1,100,000  will  be  availableto  fund 
approximately  4  grants  in  Track  II.  The 
award  for  a  Track  II  grant  is  expected  to 
range  from  $225,000  to  $275,000  per 
year  in  total  costs  (direct  and  indirect). 

Period  of  Support:  Track  I  grants  will 
be  awarded  for  a  period  of  up  to  5  years. 
Track  II  grants  will  be  awarded  for  a 
period  of  up  to  3  years. 

Criteria  for  Review  and  Funding: 
Competing  applications  requesting 
funding  under  this  activity  will  be 
reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 
Review  criteria  that  will  be  used  by  the 
peer  review  groups  are  specified  in  the 
application  guidance  material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Catherine  D.  Nugent,  Division  of  State 
and  Communitv  Assistance,  CSAT/ 
SAMHSA.  Rockwall  II,  Suite  880,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301)  443-2662.  E-Mail: 
cnugent®samhsa.gov 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  II.  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666,  E-Mail: 
sh  u  dak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
ser\'ice  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 


a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424} 

D.  A  summary'  of  the  pro)ect  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements  Application 
guidance  materials  will  specif}-  if  a 
particular  FY  2001  acti\it\'  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Son-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  anv  portion  of  a 
facility)  in  which  regular  or  routine 
education,  librar.'.  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2001 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100  E,0.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  States 
Single  Point  of  Contact  (SPOCl  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessar\'  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  appHcation 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Ser\'ices  Administration. 
Parklaw-n  Building.  Room  17-89.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 


does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  November  13.  2001. 
Richard  Kopanda. 

Executive  Officer.  SAMHSA 

jFR  Doc.  01-28834  Filed  11-16-01;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4630-f  A-05  ] 

Announcement  of  Funding  Awards  for 
Rscal  Year  2001 ;  Hispanic-serving 
Institutions  Assisting  Communities 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102  (aK4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2001  Hispanic-ser\'ing 
Institutions  Assisting  Communities 
Program,  The  purpose  of  this  document 
is  to  announce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to  help 
Hispanic-serving  Institutions  of  Higher 
Education  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  m  their  localities. 
consistent  with  the  purposes  of  HL'Ds 
Community  Development  Block  Grant 
program  (CDBG) 

FOR  FURTHER  INFORMATtON  CONTACT: 
Barbara  Holland.  Office  of  University 
Partnerships.  US.  Department  of 
Housing  and  Urban  Development,  Room 
8106.  451  Seventh  Street.  SW  . 
Washington.  DC  20410.  telephone  (202) 
708-3061  To  provide  ser\ice  for 
persons  who  are  hearing-or- speech - 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relav  Senice  on  1-800- 
877-TT^'.  1-800-877-6339.  or  202- 
708-1455   {Telephone  number,  other 
than  "800"  TTY  numbers  are  not  toll 
free.) 

SUPPI^MENTARY  INFORMATION:  The 

Hispanic-serving  Institutions  Assisting 
Communities  Program  (HSIAC)  was 
enacted  under  section  107  of  the  CDBG 
appropriation  for  fiscal  year  2001.  as 
part  of  the  "Veterans  Administration, 
HUT)  and  Independent  Agencies 
Appropriations  Act  of  2001"  and  is 
administered  bv  the  Office  of  University 
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Partnerships  under  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  in  addition  to  this  program, 
the  Office  of  University  Partnerships 
administers  HlTD's  ongoing  grant 
programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Hispanic-sen-ing  Institutions 
Assisting  Communities  Program 
provides  funds  for  a  wide  range  of 
CDBG-eligible  activities  including 
housing  rehabilitation  and  financing, 
property  demolition  or  acquisition, 
public  facilities,  economic 
development,  business 
entrepreneurship,  and  fair  housing 
programs  On  Februarv  26.  2001  (66  FR 
11769).  HUD  published  a  Notice  of 
Funding  Availability  (NOFA) 
announcing  the  availability  of  S6.5 
million  in  Fiscal  Year  2001  funds  for  the 
Hispanic-serving  Institutions  Assisting 
Communities  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result.  HUD 
13  applications  were  funded.  These 
grants,  with  their  grant  amounts  are 
identified  below. 

The  Catalog  Federal  Domestic  Assistance 
number  for  thi.s  program  is  14.514 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 
U.S.C.  3545).  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  2001  Hispanic-serving 
Institutions  Assisting  Communities 
Program  Funding  Competition,  by 
Name  and  Address 

New  York/New  Jersey 

1.  Bronx  Community  College.  Dr 
Carin  Savage.  Bronx  Community 
College.  University  Avenue  and  west 
181st  Street.  Bronx,  NY  10453.  Grant: 
$400,000 

2   Lehman  College.  Eleanor  Lunden, 
Lehnman  College,  250  Bedford  Park 
Blvd.  West.  Bronx.  NY  10468.  Grant: 
$210,952 

Southeast/Caribbean 

3.  University  of  Miami.  Dr.  Elizabeth 
Plater-Zyber.  University  of  Miami.  1223 
Dickinsen  Drive.  Cora!  Gables.  PL 
33146.  Grant:  $399,995. 

4.  Miami-Dade  Community  College. 
InterAmerican  Campus.  Dr.  David 
Rafky,  Miami-Dade  Community  College, 


InterAmerican  Campus,  627  SW  27th 
Avenue,  Miami,  PL  33135.  Grant: 
$288,908. 

Southwest 

5  Del  Mar  College,  Linda  Ard.  Del 
Mar  College.  101  Baldwin.  Corpus 
Christi,  TX  78404.  Grant:  $400,000. 

6.  San  lacinto  College  North,  Dr. 
Granville  Svdnor.  San  Jacinto  College 
North,  5800  Uvalde,  Houston.  TX 
77504.  Grant:  $399,890. 

7.  Southwest  Texas  Junior  College,  Dr. 
Blaine  Bennett.  Southwest  Texas  Junior 
College.  2401  Gamer  Road,  Uvalde,  TX 
78801.  Grant:  $400,000. 

8.  Te.xas  A&M  International 
University,  Dr  J.  Michael  Patrick,  Texas 
A&M  International  University.  5201 
Laredo  Blvd..  Laredo,  TX  78041.  Grant; 
$150,479. 

9.  University  of  the  Incarnate  Word, 
Dr  John  Velasquez,  University  of  the 
Incarnate  Word,  3721  S.  Press  Street, 
San  ,\ntonio,  TX  78201.  Grant: 
$399,948 

Pacific/Hawaii 

10.  Cochise  College,  Chuck  Hoyak. 
Cochise  College,  4190  West  Highway  80. 
Douglas,  AZ  85607.  Grant:  319.290. ' 

11.  Los  Angeles  Mission  College. 
Edgardo  Zayas.  Los  Angeles  Mission 
College,  13356  Eldridge  Avenue. 
Sylmar.  CA  91342.  Grant:  $400,000 

12.  Los  Angeles  Trade-Technical 
College.  Dr  Denise  Fairchild,  Los 
Angeles  Trade- Technical  College,  400 
W.  Washington  Blvd..  Los  Angeles,  CA 
90015.  Grant:  $400,000. 

North  west/Alaska 

13.  Yakima  Valley  Community 
College.  Dan  Groves,  Yakima  Valley 
Community  College,  P.O.  Box  22520. 
Yakima,  WA  98907.  Grant:  $397,766. 

Dated:  November  8.  2001. 

Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 

[FR  Doc.  01-28776  Filed  11-16-01;  8:45  am] 

BILUNG  CODE  4210-63-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR-4630-FA-04) 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2001;  Historically  Black 
Colleges  and  Universities  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Annoimcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2001  Historically  Black 
Colleges  and  Universities  Program,  The 
purpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to  help 
Historically  Black  Colleges  and 
Universities  (HBCUs)  expand  their  role 
and  effectiveness  in  addressing 
community  development  needs  in  their 
localities,  consistent  with  the  purposes 
of  HUT)'s  Community  Development 
Block  Grant  program'  (CDBG)  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Holland,  Office  of  University 
Partnerships.  U.S.  Department  of 
Housing  and  Urban  Development.  Room 
8106.  451  Seventh  Street,  SW,. 
Washington,  DC  20410,  telephone  (202) 
708-3061.  To  provide  service  for 
persons  who  are  hearing-or-speech- 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TTY.  1-800-877-8339.  or  202- 
708-1455,  (Telephone  number,  other 
than  "800"  TTY  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATKDN:  The 

Historically  Black  Colleges  and 
Universities  Program  was  enacted  under 
section  107  of  the  CDBG  appropriation 
for  fiscal  year  2001.  as  part  of  the 
'Veterans  Administration,  HUD  and 
Independent  Agencies  Appropriations 
Act  of  2001"  and  is  administered  by  the 
Office  of  University  Partnerships  under 
the  Assistant  Secretar>'  for  Policy 
Development  and  Research,  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  HBCU  Program  provides  funds 
for  a  wide  range  of  CDJBG-eligible 
activities  including  housing 
rehabilitation  and  financing,  property 
demolition  or  acquisition,  public 
facilities,  economic  development, 
business  entrepreneurship,  and  fair 
housing  programs.  On  Februarv  26, 
2001  (66  FR  11747),  HUD  published  a 
Notice  of  Funding  Availability  (NOFA) 
announcing  the  availability  of  $10 
million  in  Fiscal  Year  2001  funds  for  the 
HBCU  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
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criteria  in  the  NOFA.  As  a  result.  HUD 
22  applications  were  funded.  These 
grants,  with  their  grant  amounts  are 
identified  below. 

The  Catalog  Federal  Domestic  Assistance 
number  for  this  program  is  14.237. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat,  1987. 
U.S.C,  3545).  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  2001  Historically  Black 
Colleges  and  Universities  Program 
Funding  Competition,  by  Name  and 
Address 

Mid-Atlantic 

1,  Bluefield  State  College.  Dr,  Felicia 
Wooten  Blanks.  Bluefield  State  College, 
219  Rock  Street,  Bluefield.  W\'  24701, 
Grant:  $300,000 

2.  Bowie  State  University.  Jean 
Humphrey.  Bowie  State  University, 
14000  Jericho  Park  Road,  Bowie,  MD 
20715,  Grant:  $500,000, 

Southeast/Caribbean 

1.  Alabama  State  University,  Dr, 
William  Brock.  Sr  .  Alabama  State 
University,  915  South  Jackson  Street, 
Montgomery.  AL  36104,  Grant: 
$499,917, 

4.  Barber-Scotia  College,  Dr.  A.  Erwin. 
Barber- Scotia  College.  145  Carrabus 
Avenue  West.  Concord,  NC  28025, 
Grant:  $402,937. 

5.  Benedict  College.  Larry  Salley. 
Benedict  College.  1600  Harden  Street. 
Columbia.  SC  29204.  Grant:  $500,000. 

6.  CA.  Fredd  Technical  College 
Campus  of  Shelton  Community  College, 
Dr,  Cordell  Wyrm.  CA.  Fredd  Technical 
College  Campus.  3401  Martin  Luther 
King.  Jr.  Blvd..  Tuscaloosa,  AL  35401 
Grant:  $300,000. 

7.  Coahoma  Community  College,  Dr 
Hazeltine  Woods-Fouche.  Coahoma 
Community  College.  3240  Friars  Point 
Road.  Clarksdale.  MS  38614.  Grant: 
$492,723. 

8.  Edward  Waters  College,  Ellis 
Brown,  Edward  Waters  College.  1658 
North  Kings  Road.  Jacksonville.  FL 
32209.  Grant:  $494,975. 

9.  Elizabeth  City  State  University, 
Morris  Autry,  Elizabeth  City  State 
University.  1704  Weeksville  Road. 
Elizabeth'City,  NC  27909.  Grant: 
$500,000. 

10.  Florida  Agricultural  and 
Mechanical  University.  Dr,  Patricia 
McGill.  Florida  Agricultural  and 
Mechanical  University,  400  Foote 
Hillyer  Administration  Center. 
Tallahassee.  FL  32307.  Grant:  $500,000, 


11,  Hinds  Community  College.  Dr. 
George  Barnes.  Hinds  Community 
College.  Raymond,  MS  39154,  Grant: 
$300,000 

12,  Jackson  State  University.  Dr.  Gail 
Grass  Fulgham.  Jackson  State 
University.  1400  J,R.  Lynch  Street. 
Jackson.  MS  39217  Grant:  $500,000 

13,  Johnson  C  Smith  University, 
Steven  Washington.  Johnson  C  Smith 
University.  100  Beatties  Ford  Road. 
Charlotte!  NC  28216,  Grant:  $495,998 

14,  LeMoyne-Owen  College.  Jeffrey 
Higgs,  LeMoyne-Owen  College,  807 
Walker  Avenue,  Memphis.  TN  39126 
Grant:  $500,000, 

15,  Oakwood  College,  Marcia  Adams 
Bumette.  Oakwood  College.  7000 
Adventist  Blvd,,  Huntsville.  AL  35896. 
Grant:  $409,960 

16,  Stillman  College.  Dr  Eddie  B, 
Thomas.  Stillman  College.  3600 
Tuscaloosa.  AL  35403  Grant:  $500,000. 

17,  University  of  the  Virgin  Islands. 
Dr,  Laveme  Ragster,  University  of  the 
Virgin  Islands.  2  John  Brewer's  Bav,  St 
Thomas.  VI  00802.  Grant:  $300,000 

18,  Voorhees  College.  Elona  Carolyn 
Davis.  Voorhees  College.  1411  Voorhees 
Road.  Denmark,  SC  29042.  Grant: 
$500,000, 

Southwest 

19,  St.  Philip's  College.  Mavme  Bailev 
Williams.  St.  Philip's  College",  1801 
Martin  Luther  King  Drive.  San  Antonio. 
TX  78203  Grant:  $500,000 

20  Texas  Southern  University.  Ella 
Nunn.  Texas  Southern  University,  3100 
Cleburne  Avenue,  Houston,  TX  77004 
Grant:  $500,000 

Great  Plains 

21.  University  of  Arkansas  at  Pine 
Bluff,  Henry  Golatt.  University  of 
Arkansas  at  Pine  Bluff,  1200  North 
University  Drive.  Mail  Slot  4943.  Pine 
Bluff.  AR'71601   Grant:  $500,000 

22,  Harris-Stowe  State  College.  Hattie 
Weaver.  Harris-Stowe  State  College. 
3026  Laclede  Avenue.  St,  Louis,  MO 
63103,  Grant:  $481,490, 

Dated:  November  8.  2001, 

Lawrence  L.  Thompson. 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research 

IFRDoc  01-28775  Filed  11-16-01:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisar>ce  Species  Tasic  Force 
Northeast  Regional  Panel  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 
Interior 


ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  .Northeast 
Regional  Panel.  The  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION 

DATES:  The  Northeastern  Regional  Panel 
will  meet  from  12  p.m..  to  5:30  p.m.  on 
Monday.  November  26.  2001.  and  8:30 
a.m.  to  3  p.m  on  Tuesday,  November 
27.2001 

ADDRESSES:  The  Northeast  Panel 
meeting  will  be  held  at  the  Seacoast 
Science  Center.  570  Ocean  Blvd.,  Rye. 
New  Hampshire  03870  Phone  (603) 
436-8043 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Snow-Cotter,  bl  7-62t>-1202  or 
Sharon  Gross.  Executive  Secretary. 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at: 
sh  aron_gross<&  fws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  10ia)i2)  of  the  Federal 
Advisor>-  Committee  Act  (5  USC.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Northeast  Regional  Panel  The  Task 
Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

The  .Northeast  Regional  Panel, 
established  on  25  July  2001.  to  advise 
and  make  recommendations  to  the 
Aquatic  Nuisance  Species  Task  Force  on 
issues  relating  to  the  Northeast  region  of 
the  United  States  Geographically,  the 
northeast  region  is  defined  to  include 
the  jurisdictions  of  the  states  of  Maine, 
New  Hampshire,  X'ermont. 
Massachusetts,  Rhode  Island, 
Connecticut,  and  New  York  The 
Northeast  Panel  will,  in  accordance 
with  Secrtion  1203.  invite 
representatives  from  Federal.  State,  and 
local  agencies  and  from  private 
environmental  and  commercial  interests 
to: 

(a)  ldentif\  priorities  for  the  Northeast 
region  with  respect  to  aquatic  nuisance 
species. 

(b)  Make  recommendations  to  the 
Task  Force  regarding  programs  to  carry 
out  Section  1202  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (as  amended.  1996); 

(c)  Assist  the  Task  Force  in 
coordinating  Federal  aquatic  nuisance 
species  program  activities  in  the 
Northeast  region, 

(d)  Coordinate,  where  possible, 
aquatic  nuisance  species  program 
activities  in  the  Northeast  region  that 
are  not  conducted  pursuant  to  the 
Nonindigenous  Aquatic  Nuisance 
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Prevention  and  Control  Act  of  1990  (as 
amended,  1996); 

(e)  Provide  advice  to  public  and 
private  individuals  and  entities 
concerning  methods  of  preventing  and 
controlling  aquatic  nuisance  species; 
and 

(f)  Submit  an  annual  report  describing 
activities  within  the  Northeast  region 
related  to  aquatic  nuisance  species 
prevention,  research,  and  control. 

The  focus  of  this  meeting  will  be  to: 
discuss  Panel  activities,  administration 
and  leadership,  mission  and  goals, 
committee  structure,  membership,  and 
future  workplans. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810.  4401  North  Fairfax  Drive, 
Virginia  22203-1622.  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday. 

Dated:  November  7,  2001. 
Cathleen  I.  Short, 

Co-Cbair.  Aquatic  \'uisance  Species  Task 

Force.  Assistant  Director — Fisheries  B-  Habitat 

Conservation 

|FR  Doc.  01-28876  Filed  11-16-01;  8:45  ami 

BILUNG  CODE  4310-5S-M 


DEPARTMENT  OF  THE  l^f^ERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council  (Council) 
Meeting  Announcement 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Council  will  meet  to 
select  North  American  Wetlajids 
Conservation  Act  (NAVVCA)  proposals 
for  recommendation  to  the  Migratory 
Bird  Conservation  Commission.  The 
meeting  is  open  to  the  public. 
DATES:  Det;ember  2.  2001.  1-5  P.M. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  400  West 
Waterman.  Wichita.  Kansas  67202.  in 
the  Grand  Eagle  Ballroom  C.  The 
Council  Coordinator  is  located  at  U.S. 
Fish  and  Wildlife  Service.  4401  N. 
Fairfax  Drive.  Suite  110.  Arlington. 
Virginia,  2220.3. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Smith,  Council  Coordinator. 
(703)  358-1784. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  NAWCA  (Pub.  L.  101- 
233.  103  Stat.  1968,  December  13.  1989. 
as  amended),  the  State-private-Federal 
Council  meets  to  consider  wetland 


acquisition,  restoration,  enhancement 
and  management  projects  for 
recommendation  to,  and  final  funding 
approval  by,  the  Migratory-  Bird 
Conservation  Conunission.  Proposals 
require  a  minimum  of  50  percent  non- 
Federal  matching  funds. 

Dated.  November  8.  2001. 
Kevin  Adams, 
Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc  01-28684  Filed  11-16-01;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-1 31 0-02-0029;  WAOR55142] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 
WAOR55142:  Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
30  U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WAOR55142  for  lands  in  Benton 
County,  Washington,  was  timely  filed 
and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  the  amended  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  per  year 
and  16-/:i  percent,  respectively.  The 
lessee  has  paid  the  required  S500 
administrative  fee  and  S158  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Section  31  (d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WAOR55142  effective  luly  1, 
2001.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman.  Land  Law  Examiner. 
Realty  Records  Section,  BLM  Oregon/ 
Washington  State  Office,  PO  Box  2965, 
Portland,  Oregon  97208,  (503)952-6162. 

Dated:  November  2,  2001. 
Sheirie  L.  Reid, 

Chief.  Raalty  Records  Section. 

|FR  Doc.  01-28767  Filed  11-16-01;  8:45  am] 

BILUNG  CO0€  4310-3a-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-067-1220-NO] 

Notice  of  Interim  Final  Supplementary 
Rules  on  BLM  Administered  Public 
Lands  Within  the  Imperial  Sand  Dunes 
Recreation  Area 

AGENCY:  Bureau  of  Land  Management, 
El  Centro  Field  Office,  California  Desert 
District,  California  State  Office.  Interior. 
ACTION:  Interim  final  supplementary 
rules  for  BLM-administered  public 
lands  within  the  Imperial  Sand  Dunes 
Recreation  Area,  Imperial  County, 
California 

SUMMARY:  The  Bureau  of  Land 
Management's  El  Centro  Field  Office 
(BLM)  is  publishing  interim  final 
supplementary  rules.  These 
supplementary-  rules  will  apply  to  the 
Public  Lands  within  the  Imperial  San 
Dunes  Recreation  Area. 

The  interim  final  supplementary  rules 
promulgated  in  this  notice  include 
prohibitions  of  three  specific  activities 
and  types  of  activities: 

1.  Public  nudity  on  Public  Lands 
within  the  Imperial  Sand  Dune 
Recreation  Area. 

2.  Unauthorized  organized  activities, 
including  musical  events  and  band 
concerts,  shows,  organized  parties. 

3.  Riding  in  open  truckbeds  or  other 
situations  where  there  are  no  proper 
means  of  securing  passengers. 

These  supplementary-  rules  are 
necessary  for  the  protection  of  the 
public  health  and  safety,  and  of  the 
public  lands  and  their  resources. 
DATES:  The  interim  final  supplementary- 
rules  will  be  effective  on  November  19. 
2001.  and  will  remain  in  effect  until 
publication  of  final  supplementary 
rules.  We  will  accept  comments  and 
publish  final  supplementary  rules  that 
respond  to  comments.  Public  comments 
will  be  accepted  until  December  19. 
2001.  In  developing  final  supplementary 
rules,  BLM  may  not  consider  comments 
postmarked  or  received  in  person  or  by 
electronic  mail  after  this  date. 
ADDRESSES:  You  may  hand-deliver 
comments  on  the  interim  final 
supplementar\-  rules  to  the  originating 
office;  Bureau  of  Land  Management,  El 
Centro  Field  Office  Manager,  1661 
South  4th  Street,  El  Centro,  CA.  92243 
or  mail  comments  to  the  same  address. 
You  may  also  comment  via  the  Internet 
to:  ca067@ca.blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Thomsen,  El  Centro  Field  Office 
Manager,  1661  South  4th  Street,  El 
Centro,  CA,  92243.  or  telephone  (760) 
337-4400. 
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SUPPLEMENTARY  INFORMATION: 

Public  Comment  Procedures 

Your  comments  on  the  interim  final 
supplementary  rules  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  interim  final  supplementarv-  rules, 
and  should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
your  comments  should  reference  the 
specific  section  or  paragraph  of  the 
proposal  that  you  are  addressing  BLM 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  for  the 
final  supplementary  rules  comments 
that  BLM  receives  after  the  close  of  the 
comment  period  (see  DATES)  or 
comments  delivered  to  an  address  other 
than  those  listed  above  (see  ADDRESSES). 

BLM  will  make  your  comments, 
including  your  name  and  address, 
available  for  public  review  at  the  El 
Centro  Field  Office  of  BLM  address 
listed  in  ADDRESSES  above  during 
regular  business  hours  (7:45  a.m.  to  4  30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays). 

Under  certain  conditions.  BLM  can 
keep  your  personal  information 
confidential.  You  must  prominently 
state  your  request  for  confidentiality  at 
the  beginning  of  your  comment.  BLM 
will  consider  withholding  your  name, 
street  address,  and  other  identif\-ing 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 
submissions  from  organizations  and 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

II.  Background 

The  Imperial  Sand  Dunes,  sometimes 
called  the  Algodones  Dunes,  are  the 
largest  mass  of  sand  dunes  in  California. 
The  dune  system  extends  for  more  than 
40  miles  along  the  eastern  edge  of  the 
Imperial  Valley  in  southeastern  Imperial 
County.  California.  The  Imperial  Sand 
Dunes  encompass  the  most  intensively 
visited  recreational  area  in  the 
California  Desert  Conservation  Area. 
The  area  is  a  popular  destination  for  a 
variety  of  recreational  activities,  with 
primary  focus  on  the  operation  of  Off 
Highway  Vehicles  (OHV)  and  camping. 

For  the  past  30  years,  the  Imperial 
Sand  Dimes  has  been  the  premiere  OHTV 
recreation  area  in  California.  Over  the 
past  few  years,  BLM  staff  have 
witnessed  a  significant  increase  in 
visitation  because  of  the  area's  close 
proximity  to  the  metropolitan  areas  of 
southern  California  and  Arizona.  The 
population  growth  of  both  southern 
California  and  Arizona  has  been  a 
significant  factor  in  this  increased 


visitation  at  the  ISDRA.  Increased 
visitation  is  also  due  in  part  to  the 
increase  in  sales  of  all-terrain  vehicles 
and  dune  buggies. 

In  Fiscal  Year  2001.  annual  visitation 
at  the  ISDRA  was  estimated  at  about 
700.000  visitors  Visitation  is  highest 
between  October  and  May  when  the 
area  receives  thousands  of  OHV 
recreationists  due  to  the  w-arm  winter 
temperatures  of  the  California  Desert. 
BLM  estimates  that  visitation  is 
sometimes  greater  than  70,000  visitors 
on  weekends,  especially  major  holiday 
weekends  During  the  high-use  season, 
visits  usually  average  tv\-o  to  four  days, 
and  the  area  is  utilized  both  day  and 
night  by  OHV  recreationists 

In  recent  years,  a  relatively  small 
population  of  the  dune  recreationists 
have  engaged  in  a  series  of  activities 
that  seriously  threaten  public  health  and 
safety  for  visitors  to  the  ISDRA. 
volunteer  staff,  park  rangers,  and  BLM 
law  enforcement  officers.  Specifically, 
there  have  been  frequent  complaints 
from  visitors  about  drug  and  alcohol 
abuse,  and  associated  lawless  and 
unruly  behavior  by  some  visitors, 
especially  at  night.  In  the  past,  these 
abuses  have  culminated  in  assaults, 
fights,  and  general  increase  in  lawless 
behavior,  especially  by  groups  and 
individuals  not  associated  with  the 
historic  OHV  recreation  at  the  ISDRA 

BLM  has  been  aggressively  taking 
actions  that  are  aimed  at  addressing  the 
lawlessness  in  order  to  maintain  a  safe 
environment  for  the  thousands  of 
legitimate  recreational  visitors  at  the 
ISDRA.  The  proposed  three 
supplemental  rules  will  provide  BLM 
law  enforcement  officers  proactive  tools 
to  address  significant  law  enforcement 
issues  at  the  ISDRA. 

m.  Discussion  of  the  Supplementarv 
Rules 

These  supplementary  rules  will  applv 
to  the  public  lands  within  the  Imperial 
Sand  Dunes  Recreation  Area  (ISDRA). 
managed  by  the  Bureau  of  Land 
Management.  BLM  has  determined 
these  supplementary  rules  necessarv-  for 
the  protection  of  persons,  property,  and 
public  lands  and  resources.  Our 
objective  is  to  provide  a  quality 
recreational  experience  to  the  general 
public,  with  minimal  conflicts  among 
users,  and  to  prevent  degradation  of  the 
public  lands  and  resources.  To 
accomplish  this  objective,  we  are 
promulgating  these  supplementan,- 
rules.  which  are  directed  to  enable  early 
proactive  response  to  public  activities 
which  can  lead  to  unruly  group 
behavior  The  goal  is  a  reduction  of 
these  types  of  activities  that  threaten 
public  safety  to  other  visitors  and  staff 


of  the  ISDRA.  The  supplementary  rules 
are  not  directed  at  the  vast  majoritv'  of 
the  visitors  who  are  attempting  to 
pursue  law-ful  and  legitimate  activities 
on  the  public  lands 

The  supplementary  rules  cover 
activities  that  seem  to  be  at  the  core  of 
many  disturbances  in  the  past. 
Summarized,  the  supplementary-  rules 
include  the  following  three 
prohibitions: 

1.  Prohibition  of  public  nudit>-  on 
Public  Lands  within  the  Imperial  Sand 
Dune  Recreation  Area 

2.  Prohibition  of  unauthorized  use  or 
organized  activities,  including  musical 
events  and  band  concerts,  shows, 
organized  parties. 

3.  Prohibition  of  riding  in  open 
truckbeds  or  other  situations  where 
there  are  no  proper  means  of  securing 
passengers. 

The  public  has  demonstrated  intense 
interest,  over  several  decades,  in  many 
issues  involved  with  management  of 
ISDRA.  This  interest  has  been 
manifested  over  the  last  several  years,  in 
an  increasingly  collaborative  approach 
to  solving  management  issues  in 
cooperation  with  the  public  There  is 
strong  support  for  increased  law 
enforcement  at  ISDR.^.  and  timelv 
implementation  of  these  regulations  is  a 
critical  step  in  meeting  the  public 
expectations  to  provide  for  health  and 
safety  among  recreational  users 

BLM  finds  good  cause  to  publish 
these  supplementar>-  rules  effective  the 
date  of  publication,  without  prior  notice 
and  opportunity  for  public  comment. 
Historically,  weekends  during  the  fall 
and  winter  season  are  the  busiest 
periods,  particularly  holiday  weekends, 
with  the  busiest  such  weekend  being  the 
Thanksgiving  Day  weekend  The 
situation  has  escalated  over  the  past 
several  years,  with  activities  during  the 
1999  Thanksgiving  Day  weekend  almost 
leading  to  a  full  scale  riot,  with 
members  of  the  public  and  Federal  and 
state  law  enforcement  officers  put  at 
serious  risk.  It  is  essential  that  these 
interim  final  supplementary  rules  be  in 
place  by  Thanksgiving  2001  These  rules 
have  been  in  development  as  an 
aftermath  to  the  investigation  of  the 
1999  Thanksgiving  Dav  disturbances  at 
ISDR.'K 

rV.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  supplementary  rules  are  not  a 
significant  regulator)  action  and  are  not 
subject  to  review  by  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These 
supplementary  rules  w-ill  not  have  an 
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effect  of  SI 00  million  or  more  on  the 
economy.  They  are  not  intended  to 
affect  commercial  activity,  but  rather  the 
safety  of  people  and  natural  resources 
on  certain  public  lands.  They  will  not 
adversely  affect,  in  a  material  way.  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities  These 
intermi  final  supplementary  rules  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  The 
supplementarv  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 
While  the  supplementary  rules  are 
directed  in  part  at  exercises  of  First 
Amendment  rights  of  public  expression, 
and  therefore  are  subject  to  careful 
scrutiny,  there  are  ample  precedents  at 
all  levels  of  government  for  requiring 
permits  for  concerts,  parades,  and  other 
similar  gatherings  and  activities. 

Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  interim  final  supplementarv  rules 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

1 1 )  Are  the  requirements  in  the 
interim  final  supplementary  rules 
clearly  stated:" 

(2)  bo  the  interim  final 
supplementary  rules  contain  technical 
language  or  jargon  that  interferes  with 
their  clarity' 

(3)  Does  the  format  of  the  interim  final 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity' 

(4)  Would  the  supplementary-  rules  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 
(A  "section"  appears  in  bold  type  and 

is  preceded  by  the  abbreviation  "Sec." 
and  a  numbered  heading,  for  example. 
'Sec.  2  Under  what  authorities  does 
BLM  promulgate  these  Supplementarv 
Rules'") 

(5)  Is  the  description  of  the  interim 
final  supplementarv  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  interim  final  supplementarv  rules? 
How  could  this  description  be  more 
helpful  in  making  the  supplementary 
rules  easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementarv 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 


Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  as 
amended.  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rules  do  not 
pertain  specifically  to  commercial  or 
governmental  entities  of  any  size. 
Therefore.  BLM  has  determined  under 
the  RFA  that  these  interim  final 
supplementary  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rules  pertain  only  to 
public  and  private  organizations, 
groups,  and  individuals  who  wish  to 
stage  musical  performances  and  to 
recreate  on  the  public  lands  and 
facilities  of  the  Imperial  Sand  Dunes 
Recreation  Area.  In  this  respect,  the 
regulation  of  these  activities  is  limited 
to  that  necessary  to  protect  the  public 
lands  and  facilities  and  those,  including 
small  business  concessioners  amd 
outfitters,  who  use  them.  The 
supplementary  rules  have  no  significant 
effect  on  business — commercial  or 
industrial — use  of  the  public  lands, 
other  than  the  requirement  to  secure  an 
advance  permit.  Promoters  of 
impromptu  unpermitted  concerts, 
competitive  and  similar  events,  and 
video  producers,  that  would  be 
proscribed  by  these  supplementary  rules 
would  have  to  obtain  permits  under 
BLMs  recreation  permit  regulations  or 
general  permit  regulations,  incurring  the 
costs  applicable  under  those 
regulations 

Unfunded  Mandates  Reform  Act 

These  supplementary  rules  do  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  interim  final 
supplementary  rules  have  a  significant 
or  unique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
supplementary  rules  do  not  require 
anything  of  state,  local,  or  tribal 
governments.  Therefore.  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  etseq). 


Executive  Order  12630.  Governmental 
Actions  and  Interference  mf/j 
Constitutionally  Protected  Property 
Rights  (Takings] 

The  supplementary  rules  do  not 
represent  a  government  action  capable 
of  interfering  with  constitutionally 
protected  property  rights.  The 
supplementary  rules  provide  that 
certain  property  may  be  seized  and  held 
as  evidence,  but  only  as  part  of  a  due 
process  procedure  under  the  Fourth 
Amendment.  Therefore,  the  Department 
of  the  Interior  has  determined  that  the 
supplementary  rules  would  not  cause  a 
taking  of  private  property  or  require 
further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  13132,  Federalism 

The  supplementary  rules  will  not 
have  a  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  affect  land  in  only 
one  state,  Ccdifornia.  and  do  not  address 
jurisdictional  issues  involving  the  State 
government.  Therefore,  in  accordance 
with  Executive  Order  13132,  BLM  has 
determined  that  these  interim  final 
supplementar\'  rules  do  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  these  interim  final  supplementary 
rules  would  not  unduly  burden  the 
judicial  system  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  foimd  that  this  final  rule 
does  not  include  policies  that  have 
tribal  implications.  The  rules  affect  only 
recreationists  on  public  land  in  one 
National  Recreation  Area  in  California, 
and  prohibit  certain  activities  and 
regulate  others.  These  activities,  while 
Indians  may  participate  in  them,  are  not 
activities  peculiar  to  Indians  or  Indian 
tribes. 

Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (E.O.  13211) 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
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on  energy  supplies  The  rule  applies 
only  to  recreation-related  activities  on 
public  lands  in  a  recreation  area  in 
California. 

Paperwork  Reduction  Act 

These  supplementary  rules  do  not 
contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,44  U.SC.  3501  etseq. 

Author 

The  principal  authors  of  these 
supplementary  rules  are  Gregory 
Thomsen.  El  Centro  Field  Office 
Manager,  CA,  and  lames  Keeler. 
National  Off-highway  Vehicle 
Coordinator.  Washington  DC  Office, 
assisted  by  Mark  Conley.  Outdoor 
Recreation  Planner,  of  the  California 
State  Office,  and  Ted  Hudson  of  the 
Regulatorv  Affairs  Group.  Washington 
Office. 

For  the  reasons  stated  in  the 
Preamble,  and  under  the  authority  of  43 
CFR  8365.1-6,  the  California  State 
Director,  Bureau  of  Land  Management, 
issues  supplementary  rules  for  the 
Imperial  Sand  Dunes  Recreation  Area, 
to  read  as  follows: 

Dated   November  6,  2001. 
Mike  Pool, 
State  Director. 

Supplementary  Rules  for  Imperial  Sand 
Dunes  Recreation  Area 

Sec, 

1  Why  IS  BLM  promulgating  these 
Supplementan,-  Rules? 

2  Under  what  aiithorilies  does  BLM 
promulgate  these  Supplementary  Rules? 

3  Definitions. 

4  To  what  lands  do  these  supplementary 
rules  apply? 

5  Prohibited  acts. 

6  What  are  the  penalties  for  violations  of 
these  rules? 

Sec.  1     Why  is  BLM  promulgating  these 
supplementary  rules? 

These  supplementarv'  rules  are 
necessary  to  protect  natural  resources 
and  the  public  health  and  safety  on 
public  lands  at  the  Imperial  Sand  Dunes 
Recreation  Area. 

Sec.  2     Under  what  authority  does 
BLM  promulgate  these  supplementary 
rules? 

43  CFR  8365.1-6,  issued  under 
section  303  of  the  Federal  Land  Policy 
and  Management  Act  (43  U.S.C,  1733), 
authorizes  BLM  State  Directors  to  issue 
supplementary  rules  that  may  provide 
for  the  protection  of  persons,  property, 
and  public  lands  and  resources. 


Sec,  3     Definitions. 

As  used  in  these  supplementary  rules 
the  term: 

'Unauthorized  organized  activit\'" 
means  the  staging  or  playing  of  videos 
or  movies,  playing  of  recorded  music 
through  a  public  address  system  or  a 
live  band  or  exhibition,  to  or  before  an 
assembly  or  audience  consisting  of  at 
least  20  people  or  spectators  in  anv 
public,  place  or  in  any  place  exposed  to 
public  view,  regardless  of  profit, 
without  a  land  use  or  special  recreation 
permit. 

"Land  use  permit"  means  a  permit 
issued  under  the  authority  of  43  CFR 
2920.1-1  by  BLM  Field  Offices 

"Special  Recreation  Permit"  means  a 
permit  issued  under  the  authority-  of  43 
CFR  8372,1  by  BLM  Field  Offices 

"Public  nudity"  means  being  nude  in 
any  place  where  a  person  mav  be 
observed  by  another  person.  Any  person 
IS  nude  if  the  person  has  failed  to  cover 
the  rectal  area,  pubic  area,  or  genitals 
A  female  person  is  also  nude  if  she  has 
failed  to  cover  both  breasts  below  a 
point  immediately  above  the  top  of  the 
areola.  Each  such  covering  must  be  fully 
opaque. 

"Stage"  means  to  organize  and 
present  an  event  or  performance  for 
public  viewing. 

Sec.  4    To  what  lands  do  these 
supplementary  rules  apply? 

BLM  will  enforce  the  following  rules 
on  the  public  lands  within  the  Imperial 
Sand  Dunes  Recreation  Area,  Imperial 
County.  California. 

Sec.  5    Prohibited  acts. 

a.  Public  nudity.  Within  the  Imperial 
Sand  Dunes  Recreation  Area,  you  mav 
not  engage  in  public  nudity  in  any 
public  place,  in  any  place  exposed  to 
public  view,  or  any  place  open  to  the 
public. 

b.  Unauthorized  organized  acti\ities 

1.  You  may  not  stage,  carry  out, 
participate  in,  or  sponsor  an 
unauthorized  organized  event  on  public 
lands  within  the  Imperial  Sand  Dunes 
Recreation  Area. 

2  BLM  may  seize,  store  as  evidence, 
and  properly  dispose  of  any  vehicles  or 
equipment  used  in  unauthorized 
organized  activities  under  paragraph 
b.l   of  this  section. 

c.  Riding  in  pickup  beds  and  other 
unsafe  activities  1.  You  may  not 
transport  any  person  in  or  on  the  back 
of  a  pickup  truck  or  a  flatbed  motortruck 
on  or  off  a  highway 

2.  You  may  not  ride  in  or  on  the  back 
of  a  pickup  truck  or  flatbed  motortruck 
being  driven  on  or  off  a  highway. 


3.  You  may  not  carry  passengers  on  or 
off  highway  in  or  on  any  part  of  a  motor 
vehicle  not  designed  for  passengers. 

4  You  may  not  ride  as  a  passenger  on 
or  off  highway  in  or  on  any  part  of  a 
motor  vehicle  not  designed  for 
passengers. 

Sec.  6     What  are  the  penalties  for 
>iolations  of  these  rules? 

Under  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a)),  if  you  knowingly  and  willfully 
violate  or  fail  to  comply  with  anv  of  the 
supplementary  rules  provided  in  this 
notice,  you  may  be  subject  to  a  fine 
under  18  U.S.C,  3571  or  other  penalties 
in  accordance  with  43  U.S.C.  1733. 

'FR  Dof    01-:h768  Filed  11-16-01:  S^.S  am) 

BILUNC  COOC  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos,  701-TA-422-425  and 
731-TA-964-983  (Preliminary)] 

Certain  Cold-Rolled  Steel  Products 
Prom  Argentina.  Australia.  Belgium, 
Brazil.  China.  France,  Germany,  India, 
Japan,  Korea,  Netherlands.  New 
Zealand,  Russia,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand.  Turkey,  and 
Venezuela 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  703(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
167lb(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  -  or  threatened  with  material 
injury  '  by  reason  of  imports  from 
Argentina.  Brazil.  France,  and  Korea,  of 
certain  cold-roiled  steel  products, 
provided  for  in  headings  7209.  7210, 
7211,  7212,  7225.  and  7226  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Governments  of 
Argentina.  Brazil.  France,  and  Korea. 
The  Commission  further  determines, 
pursuant  to  section  ~33(a)  of  the  Act  (19 
use.  1673b(a))  (the  Act),  that  there  is 
a  reasonable  indication  that  an  industry 


'  The  rficord  is  defined  in  sec,  207.2(f)  of  the 
Commissions  Rules  of  Practice  and  procedure  (19 
CFR  207.2(f)). 

'Commissioners  Bragg.  .Miller,  and  Devanev 
determines  that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  materially 
injured. 

'Chairman  Koplan,  Vice  Chairman  Okun.  and 
Commissioner  Hillman  determine  that  there  is  a 
reasonable  indication  that  an  industry  in  the  United 
Stales  IS  threatened  with  material  injury 
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in  the  United  States  is  materially 
injured  -  or  threatened  with  material 
injur>'  '  by  reason  of  such  imports  from 
Argentina.  Australia,  Belgium,  Brazil. 
China.  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands.  New  Zealand, 
Russia.  South  Africa,  Spain,  Sweden, 
Taiwan.  Thailand.  Turkey,  and 
Venezuela  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTF\'). 

Conunencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commissions  rules,  upon  notice  from 
the  Department  of  Commerce  of 
affirmative  preliminary  determinations 
in  the  investigations  under  sections 
703fb)  and  733(b)  of  the  Act.  or,  if  the 
preliminari  determination  is  negative, 
upon  notice  of  an  affirmative  final 
determination  in  that  investigation 
under  sections  705(a)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary'  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  September  28,  2001.  petitions 
were  filed  with  the  Commission  and 
Commerce  by  Bethlehem  Steel 
Corporation.  Bethlehem.  PA:  LTV  Steel 
Co..  Inc..  Cleveland.  OH;  National  Steel 
Corporation.  Mishawaka,  IN;'*  Nucor 
Corporation.  Charlotte.  NC:  Steel 
Dvnamics  Inc..  Butler,  IN;  United  States 
Steel  LLC,  Pittsburgh.  PA;  WCl  Steel. 
Inc.,  Warren.  OH);  and  VVeirton  Steel 
Corporation.  VVeirton.  \VV;"'  alleging 
that  an  industry  in  the  United  States  i> 
materially  injured  or  threatened  with 
material  injury  by  reason  of  subsidized 
or  LTFV  imports  of  certain  cold-rolled 
steel  products  from  Argentina. 


'  National  is  not  a  petitioner  with  respect  to 
Mpan 

"■  VVeirton  is  not  a  petitioner  with  res[)ect  to  the 
.Netherlands. 


Australia,  Belgium,  Brazil,  China, 
France,  Germany,  India,  Japan.  Korea, 
the  Netherlands.  New  Zealand,  Russia, 
South  Africa.  Spain.  Sweden,  Taiwan, 
Thailand.  Turkey,  and  Venezuela. 
Accordingly,  effective  September  28, 
2001.  the  Commission  instituted 
countervailing  dutv  investigations  Nos. 
701-TA-422-i25  (Preliminary^  and 
antidumping  investigations  Nos.  731- 
TA-964-983  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  5,  2001  (66 
FR  51069).  The  conference  was  held  in 
Washington,  DC,  on  October  19.  2001, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  13.  2001,  and  will  transmit 
its  views  on  November  20.  2001.  The 
views  of  the  Commission  are  contained 
in  USITC  Publication  3471  (November 
2001).  entitled  Certain  Cold-Rolled  Steel 
Products  from  Argentina,  Australia, 
Belgium,  Brazil.  China,  France. 
Germany.  India,  Japan,  Korea, 
Netherlands,  New  Zealand,  Russia, 
South  Africa,  Spain,  Sweden,  Taiwan, 
Thailand.  Turkey,  and  Venezuela: 
Investigations  Nos,  701-TA^22-425 
and  731-TA-964-983  (Preliminary). 

By  order  of  the  Commission. 

Issued:  November  13.  2001. 
Donna  R.  Koehnke, 
Secretar}'. 
[FR  Do( .  01-2881.3  Filed  11-1&-01:  8:45  am] 

BILLING  CO0€  7020-02-M 

i 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-409-412  and 
731-TA-909-912(Final)] 

Low  Enriched  Uranium  From  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  November  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (phone:  202-205-3179;  e-mail: 
ffischer^usitc.gov].  Office  of 
Investigations,  U.S.  International  Trade 


Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [bttp:// 
vw^'w. usitc.gov].  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION:  On 

September  5.  2001 .  the  Commission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigations  (66  FR  46467.  September 
5.  2001).  Subsequently,  the  Department 
of  Commerce  extended  the  date  for  its 
final  determinations  in  the 
investigations  from  November  26.  2001, 
to  December  13,  2001.  The  Commission, 
therefore,  is  revising  its  schedule  to 
conform  with  Commerce's  new 
schedule. 

The  Commission  s  new  schedule  for 
the  investigations  is  as  follows;  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretar\'  to  the  Commission 
not  later  than  December  3.  2001;  the 
prehearing  conference  (if  needed)  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
December  10.  2001;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  November  30.  2001:  the 
deadline  for  filing  prehearing  briefs  is 
December  7.  2001;  the  hearing  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
December  14.  2001;  the  deadline  for 
filing  posthearing  briefs  is  December  21. 
2001;  the  Commission  will  make  its 
final  release  of  information  on  January 
10,  2002;  and  final  party  comments  are 
due  on  January  14.  2002. 

For  further  information  concerning 
these  investigations  see  the 
Commissions  notice  cited  abo\e  and 
the  Commission's  rules  of  practice  and 
procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201 ).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

Issued:  November  13.  2001 
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By  Order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-28811  Filed  11-16-^)1:  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-924  (Final)] 
Mussels  From  Canada 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-924  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industrv-  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry*  in  the 
United  States  is  materially  retarded,  bv 
reason  of  less-than-fair-value  imports 
from  Canada  of  mussels,  provided  for  in 
subheading  0307.31.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  18.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sioban  Maguire  (202-708^721).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiliU' 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


'  For  purposes  of  this  investigation,  the 
Department  of  Commerte  has  defined  the  subtect 
merchandise  as  "live  processed  blue  mussels  from 
Canada  Included  in  the  scope  are  fresh,  live. 
processed  blue  mussels  (m\-tilus  edulis)  Processing 
may  include,  but  is  not  limited  to,  purging,  grading, 
delwarding.  picking,  inspecting  and  pat  king 
Pnx:essed  mussels  are  mussels  that  are  ( 1 )  Free  of 
sand  or  grit,  broken  product,  defective  product  and 
beards  (byssus  threadsl;  (21  uniform  in  size,  and  (3) 
packed  or  ready  for  packing.  Mussels  that  meet  the 
aforementioned  characteristic,  regardless  of  the 
methods  used  to  achieve  these  characteristics,  are 
covered  by  this  investigation." 


General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http.// 
ww'w. usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commissions  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminar.-  determination 
by  the  Department  of  Commerce  that 
imports  of  m.ussels  from  Canada  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C  1673b) 
The  investigation  was  requested  in  a 
petition  filed  on  March  12.  2001.  by 
Great  Eastern  Mussel  Farms,  Tenants 
Harbor,  ME. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretaiy  to  the  Commission,  as 
provided  in  §201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A.  party  that  filed  a  notice 
of  appearance  during  the  preliminan 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretan 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretan-  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  .\P0 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminan'  phase  of  the  investigation 
need  not  reapply  for  such  access  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 


authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
Februar>-  21,  2002.  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  Investigation  beginning  at  9:30  a.m. 
on  March  7.  2002.  at  the  US 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretarv'  to  the  Commission  on  or 
before  February  27,  2002.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  mav  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  930  a.m  on  March  4,  2002. 
at  the  U.S.  International  Trade 
Commission  Building  Oral  testimonv 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  bv 
§§  201.6(b)(2).  201.13(f).  and  207  24  of 
the  Commission's  rules  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
heanng 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  bnefs  must 
conform  with  the  provisions  of  §  207  23 
of  the  Commission's  rules,  the  deadline 
for  filing  IS  Februar>-  28.  2002.  Parties 
may  also  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207  25  of  the 
Commission's  rules  The  deadline  for 
filing  posthearing  briefs  is  March  14, 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  14, 
2002  On  April  2.  2002.  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment  Parties  may 
submit  final  comments  on  this 
information  on  or  before  April  4.  2002, 
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but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
condutted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

By  order  of  the  Commission 

Issued:  November  13.  2001. 
Donna  R.  Koehnke. 

Secrctan, 

!FR  Doc:  01-28812  Filed  n-l&-01:  8:45  ami 

BIUJNG  CODE  7020-02-P 


irfTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-426  and  731- 
TA-984-985  (Pr«liminary)] 

Sulfanlllc  Acid  From  Hungary  and 
Portugal 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C,  §  1671b(a)  and  1673b(a))  (the 
Act),  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Hungary  of  sulfanilic  acid, 
provided  for  in  subheadings  2921.42.22 
and  2921.42.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Hungary  and  by  reason 
of  imports  from  Hungary  and  Portugal  of 
sulfanilic  acid  that  are  alleged  to  be  sold 


in  the  United  States  at  less  than  fair 
value  (LTFV).2 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce  of 
affirmative  preliminary  determinations 
in  the  investigations  under  section 
703fb)  and  733(b)  of  the  Act,  or,  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  section  705(a)  and 
735(a)  of  the  Act.  Parties  that  filed 
entries  of  appearance  in  the  preliminary 
phase  of  the  investigations  need  not 
enter  a  separate  appearance  for  the  final 
phase  of  the  investigations.  Industrial 
users,  and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  September  28,  2001,  a  petition 
was  filed  with  the  Commission  and 
Commerce  by  Nation  Ford  Chemical  Co. 
of  Fort  Mill,  SC,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  imports  of 
sulfanilic  acid  from  Hungary  and 
Portugal  that  are  alleged  to  be  sold  in 
the  United  States  at  LTFV  and  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Hungary.  Accordingly, 
effective  September  28,  2001,  the 
Commission  instituted  countervailing 
duty  investigation  No.  701-TA-426 
(Preliminary)  and  antidumping  duty 
investigations  Nos.  731-TA-984-985 
(Preliminary). 

Notice  of  the  institution  of  the 
Commissions  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission  s  Rules  of  Practice  and  Procedure  (19 
CFRU07  2(f)) 


•Commissioner  IDevaney  dissenting  with  respect 
to  Hungary  Commissioner  Devaney  found  that 
there  is  no  reasonable  indication  that  an  industry 
in  the  United  States  is  materially  injured  or 
threatened  with  material  injury  by  reason  of 
imports  from  Hungary  of  sulfanilic  acid  that  are 
allegedly  sut>sidized  by  the  Government  of  Hungary 
or  alleged  to  be  sold  in  the  United  States  at  LTFV 


posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  5,  2001  (66 
FR  51070).  The  conference  was  held  in 
Washington,  DC,  on  October  18,  2001. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  13,  2001.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3472  (November  2001), 
entitled  Sulfanilic  Acid  from  Hungary 
and  Portugal;  Investigations  Nos.  701- 
TA-426  and  731-TA-984-985 
(Preliminary). 

By  order  of  the  Commission. 

Issued:  November  13,  2001. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-28814  11-16-01;  8:45  am) 
BtLUNG  CODE  7D20-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-147] 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACT)ON:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iiiformation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
collection  is  utilized  by  NASA 
procurement  and  technical  personnel  in 
the  management  of  contracts  valued  at 
less  than  $500K. 
DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Brundage.  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 
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Title:  NASA  Acquisition  Process — 
Reports  Required  On  Contracts  Valued 
at  Less  Than  $500K. 

OMB  Number:  2700-0088. 

Type  of  review:  Extension. 

Need  and  Uses:  Information  is  used 
by  NASA  procurement  and  technical 
personnel  in  the  management  of 
contracts.  Collection  is  prescribed  in  the 
NASA  Federal  Acquisition  Regulation 
Supplement  and  approved  mission 
statements. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Num  ber  of  Respon  den  (s .  1 , 2  8  2 . 

Responses  Per  Respondent:  30. 

Annual  Responses:  38,460. 

Hours  Per  Request:  27  1/2  hrs. 

Annual  Burden  Hours:  1.065,600. 

Frequency  of  Report:  On  occasion 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator 

[FR  Doc.  01-28845  Filed  11-16-01;  8:45  am) 

BILUNG  CODE  751(MI1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-146] 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 


summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S  C.  3506(c)(2)(A)).  This  infonnation 
collection  is  required  to  ensure  proper 
accounting  of  Federal  funds  and 
property  provided  under  cooperative 
agreements  with  commercial  firms. 
DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Brundage,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancy  Kaplan.  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Cooperative  Agreements  with 
Commercial  Firms. 


OMB  Number:  2700-0092. 

Type  of  review:  Extension. 

Need  and  Uses:  Reporting  and 
recordkeeping  are  prescribed  under  14 
CFR  Part  1274.  Information  collected 
ensures  the  accountability  of  public 
funds  and  proper  maintenance  of  an 
appropriate  internal  control  system. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  107. 

Responses  Per  Respondent:  6. 

Annual  Responses:  658. 

Hours  Per  Request:  7. 

Annual  Burden  Hours:  4.592. 

Frequency  of  Report:  On  occasion 

David  B.  Nelson. 

Deputy  Chief  Infonnation  Officer,  Office  of 
the  Administrator 

(FR  Doc  01-28846  Filed  11-16-01:  8:45  am) 

BaUNG  CO06  7S10-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Reinstate,  With  Changes,  an 
Information  Collection 

AGENCY:  National  Science  Foundation 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
we  are  providing  opportunity  for  public 
comment  on  this  action  After  obtaining 
and  considering  public  comment.  NSF 
will  prepare  the  submission  requesting 
that  OMB  approve  clearance  of  this 
collection  for  no  longer  than  3  years 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  fb)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information: 
(c)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 
DATES:  Written  comments  on  this  notice 
must  be  received  by  January  18,  2002, 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 


FOR  ADDHTONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H 
Plimpton.  Reports  Clearance  Officer. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Suite  295.  .\rlington. 
Virginia  22230,  telephone  (703)  292- 
7557  or  send  e-mail  to 
splimptoQnsf.gov 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  task  order  is  to:  (1) 
Identify  the  types  of  interactions  that 
take  place  between  ERCs  and  their 
industrial  sponsors:  (2)  benefits  deriving 
from  them;  (3)  the  differential  outcomes 
and  benefits  to  mdustn-  emanating  from 
(a)  specific  ERC  components,  e.g.. 
fundamental  research,  emerging 
technology,  engineered  systems,  and  the 
integration  of  research  and  education. 
and  (b)  their  respective  outputs:  and  (4) 
how  ERCs  work  with  start-up 
companies  that  seek  assistance  from  the 
centers  and  with  firms  that  are  spin-offs 
from  ERC  technology, 

Title  of  Collection :  Impact  of  Industr\- 
Engineering  Research  Center  (ERC) 
Interaction  and  Effectiveness  of  ERC- 
Trained  Industrially  Emploved 
Engineers. 

OMB  Number  3145-0152 

Expiration  Date  of  Approval:  Not 
applicable 

rv7>e  of  Request  Intent  to  seek 
approval  to  reinstate,  with  change,  an 
information  collection  for  three  years. 

Abstract:  "Impact  on  Industr\-  of 
Interactions  with  Engineering  Research 
Centers  (ERCs) — Repeat  Study" 

Proposed  Protect  NSF's  Directorate 
for  Engineering  established  the 
Engineering  Research  Center  (ERC) 
Program  in  1985  to  address  concerns  of 
industry  regarding  declining  US 
industrial  competitiveness.  The  mission 
of  the  Program  as  defined  by  the 
National  Academy  of  Engineering  was 
to  strengthen  competitiveness  bv 
bringing  new  approaches  and  goals  to 
academic  engineering  research  and 
education,  and  by  forgoing  vital  new 
links  between  universities  and  industn' 
The  proposed  study  repeats  one 
conducted  when  the  Program  was  10 
years  old.  which  studied  the  outcomes 
and  impacts  of  ERC  involvement  upon 
firms  involved  with  first  generation 
centers  The  repeat  study  would  involve 
firms  formally  participating  with  the 
eight  second-generation  centers,  which 
were  initiated  from  F\  1994-96.  Data 
will  be  collected  from  the 
representatives  to  the  ERCs  of  these 
firms.  Data  will  NOT  be  used  to  evaluate 
individual  centers,  but.  rather,  to  studv 
the  Program's  on-going  as  a  whole. 

L'se  of  the  Information:  The  resulting 
information  will  be  used  to  identify 
program-wide  patterns  of  outcomes  and 
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impacts  on  organizations  that  are 
members  of  ERCs.  Results  will  be  used 
for  continuous  program  performance 
improvement  and  external  reporting, 
e.g.,  for  the  Government  Performance 
and  Results  Act. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Individuals. 

Estimated  Number  of  Responses  per 
Form. 400. 

Estimated  Total  Annual  Burden  on 
Respondents:  200  hours. 

Frequency  of  Responses:  One  time. 

Dated;  November  13.  2001. 
Suzanne  H.  Plimpton. 

Reports  Clearance  Officer. 

IFRDoc.  01-28766  Filed  11-16-01;  8:45  anil 

BILUNG  COOe  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Exeion  G«neratk>n  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos  DPR- 
29  and  DPR-30,  issued  to  Exeion 
Generation  Company,  LLC  (Exeion.  the 
licensee),  for  operation  of  the  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2.  located  in  Rock  County.  Illinois. 

The  proposed  amendment  would 
allow  an  increase  in  the  licensed  power 
level  from  2511  megawatts  thermal 
(MWt)  to  2957  M\Vt.  This  change 
represents  an  increase  of  approximately 
17.8  percent  above  the  current  licensed 
thermal  power  at  Quad  Cities  Nuclear 
Power  Station.  Units  1  and  2,  and  is 
considered  an  extended  power  uprate. 
The  proposed  amendment  would  also 
change  the  operating  licenses  and  the 
technical  specifications  appended  to  the 
operating  licenses  to  provide  for 
impbr^.enting  uprated  power  operation. 

The  original  amendment  request, 
dated  December  27.  2000,  was 
submitted  by  Commonwealth  Edison 
Company  (ComEd).  ComEd  was 
subsequently  merged  into  Exeion 
Generation  Company.  LLC.  By  letter 
dated  Februar>'  7,  2001,  Exeion 
informed  the  NRC  that  it  assumed 
responsibility  for  all  pending  NRC 
actions  that  were  requested  by  ComEd 
The  original  application  was 
supplemented  by  letters  dated  February 
12.  April  6  and  13,  May  3.  18.  and  29.  " 


June  5,  7,  and  15,  July  6  and  23,  August 
7,  8,  9,  13  (two  letters).  14  (two  letters). 
29,  and  31  (two  letters),  September  5 
(two  letters),  14,  19.  25.  26.  and  27  (two 
letters),  and  November  2,  2001  (two 
letters). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  December  19,  2001.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordaiice  with  the 
Commission's  'Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFT?  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  fioor),  Rockville.  Maryland  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://wwH- nrc.gov/NRC/CFR/ 
index. html  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Dfjcuraent  Room  Reference  staff 
at  l-80O-397-»209.  301^15^737,  or 
by  e-mail  to  pdr@nrc.gov  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  wrill  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property  financial,  or  other  interest  in 
the  proceedings;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect{s)  of  the  subject 


matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifically 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in 
providing  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  that,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatorv  Commission. 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  request  for  a 
hearing  and  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
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Commission.  Washington.  DC  20555- 
0001.  and  to  Mi.  Edward  J.  Cullen,  Jr., 
Vice  President  and  General  Counsel, 
Exeion  Generation  Company.  LLC.  300 
Exeion  Way.  Kennett  Square,  PA  19348. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received. 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  27.  2000. 
as  supplemented  by  letters  dated 
February-  12,  April  6  and  13,  May  3.  18, 
and  29,  June  5,  7.  and  15.  July  6  and  23, 
August  7.  8.  9.  13  (two  letters).  14  (two 
letters).  29.  and  31  (two  letters). 
September  5  (two  letters).  14.  19,  25.  26, 
and  27  (two  letters),  and  November  2, 
2001  (two  letters),  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencx-wide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http.// 
www.nrc.gov/NRC/ADAMS/index.html 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  November  2001. 

For  the  Nuclear  Regulatorv-  Commission. 
Lawrence  W.  Rossbach, 
Project  Manager.  Section  2  Project  Directorate 
III.  Di\ision  of  Licensing  Project  Management. 
Office  ofMuclear  Reactor  Regulation. 
IFR  Doc.  01-28645  Filed  11-lfr-Ol;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  isotopes:  Call  for  Nominations 

agency:  U.S.  Nuclear  Regulatory 

Commission  (NRC) 

ACTION:  Call  for  nominations. 

summary:  The  NRC  is  ad%'ertising  for 
nominations  for  the  position 
Interventional  Cardiology  Phvsician  on 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI). 
DATES:  Nominations  are  due  on  or 
before  Januan,'  18.  2002. 
ADDRESSES:  Submit  four  copies  of  the 
nominee's  resume  to  the  Office  of 
Human  Resources.  Attn:  Ms.  Jovce 
Riner.  Mail  Stop  T2D32.  U.S.  Nuclear 
Regulator\-  Commission.  Washington. 
DC  20555" 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  R.  Williamson,  Office  of  Nuclear 
Material  Safet\-  and  Safeguards,  US 
Nuclear  Regulator}'  Commission, 
Washington.  DC  20555.  Telephone  (301) 
415-5030;  e-mail  arv^-Qnirgov. 
SUPPLEMENTARY  INFORMATX>N:  The 
ACMUI  advises  NRC  on  policy  and 
technical  issues  related  to  the  regulation 
of  the  medical  use  of  byproduct 
material.  Responsibilities  include 
providing  comments  on  changes  to  NRC 
rules,  regulations,  and  guidance 
documents:  evaluating  certain  non- 
routine  uses  of  byproduct  material; 
providing  technical  assistance  in 
licensing,  inspection,  and  enforcement 
cases;  and  bringing  key  issues  to  the 
attention  of  N'RC  for  appropriate  action 

ACMLl  members  possess  the  medical 
and  technical  skills  needed  to  address 
evolving  issues.  The  current 
membership  is  comprised  of  the 
following  professionals:  (a)  Nuclear 
medicine  physician:  (b)  nuclear 
cardiologist;  (c)  medical  physicist  in 
nuclear  medicine;  unsealed  byproduct 
material;  (d)  therapy  physicist;  (e) 
radiation  safety-  officer;  (f)  nuclear 
pharmacist:  (g)  two  radiation 
oncologists;  (h)  patients'  rights 
advocate;  (i)  Food  and  Drug 
Administration  representative:  (j)  State 
representative;  and  (k)  health  care 
administrator. 

NRC  is  inviting  nominations  for  an 
interventional  cardiologist  physician 
appointment  to  the  ACMUI.  This  is  a 
new  position.  Nominees  should  be 
interventional  cardiologist  physicians 
with  experience  in  intravascular 
brachytherapy  use  of  radiation  sources. 
Committee  members  serve  a  3-year  term, 
with  possible  reappointment  to  an 
additional  3-vear  term. 


Nominees  must  be  U.S.  citizens  and 
be  able  to  devote  approximately  80 
hours  per  year  to  committee  business. 
-Members  who  are  not  Federal 
employees  are  compensated  for  their 
ser\ice  In  addition,  members  are 
reimbursed  travel  expenses  (including 
per-diem.  in  lieu  of  subsistence);  and 
are  also  reimbursed  secretarial  and 
correspondence  expenses  Members 
who  are  full-time  Federal  emplovees  are 
reimbursed  travel  expenses  onlv 
Nominees  will  undergo  a  securitv 
background  check  and  will  be  required 
to  complete  financial  disclosure 
statements  to  avoid  conflict-of-interest 
issues. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  November.  2001 

For  the  Nuclear  Regulatory  Commission. 
.\ndrew  L.  Bates, 

Advisory-  Committee  Management  Officer 
IFRDoc  01-28817  Filed  11-16-01;  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

[Rl  20-64  and  Rl  20-64A] 

Submission  for  OMB  Review  Comment 
Request  for  Review  of  an  Information 
Collection 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice 

SUMMARY:  In  accordance  with  Lie 
Paperw-ork  Reduction  .\ct  of  1995 
(Public  Law  104-13.  May  22.  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
information  collection  Rl  20-64. 
Former  Spouse  Sur\'ivor  Annuity 
Election,  is  used  by  the  Civil  Service 
Retirement  System  to  provide 
information  about  the  amount  of 
aimuity  payable  after  a  sur\ivor 
reduction  and  to  obtain  a  sur\ivor 
benefits  election  from  annuitants  who 
are  eligible  to  elect  to  provide  survivor 
benefits  for  a  former  spouse  Rl  20-64A. 
Information  on  Electing  a  Sur\ivor 
.Annuity  for  Your  Former  Spouse,  is  a 
pamphlet  that  provides  important 
information  to  retirees  under  the  Civil 
Service  Retirement  System  who  want  to 
provide  a  survivor  annuity  for  a  former 
spouse 

Approximately  30  Rl  20-64  forms  are 
completed  annually.  The  form  takes 
approximately  45  minutes  to  complete. 
The  annual  burden  is  23  hours. 

For  copies  of  this  proposal,  contact 
Mar}  Beth  Smith-Toomey  on  (202)  606- 
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8358.  FAX  (202)  418-3251  ore-mail  to 
mbtonme\'^npmgov.  Please  include 
vnur  mailing  address  with  your  request. 
DATES:  C^omments  on  this  proposal 
should  bo  received  within  30  calendar 
davs  fmm  the  date  of  this  publication. 
ADDRESSES:  Snnd  (ir  deliver  comments 
t(f— 

Ronalii  \V.  Melton,  Chief,  Operations 
.Support  Division,  Retirement  and 
Insurance  Ser\'ice,  U.S.  Office  of 
Personnel  Management.  1900  E  Street, 
NVV.,  Room  3349A.  Washington,  DC 
20415. 
and 
Insuph  La(  kov.  OFM  Desk  Officer, 
Officf  of  Information  and  Regulatory 
.■\ffairs.  Office  of  Management  and 
Budget,  New  E.xecutive  Office 
Building,  NVV..  Room  10235, 
Washington   DC  2n=.(l  ^ 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Dduna  (i    l.caM;  Team  Leader.  Forms 
.■\ndlvsis  and  Design.  Budget  and 
.Administrative  Services  Division,  (202) 
fi06-0623. 

(Jftu  e  of  Personnel  Management. 

Kay  Coles  |ames, 

Dirfctor. 

[FR  nor    01-28828  Filed  11-16-01;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  an 
Existing  information  Collection:  Court 
Orders  Affecting  Retirement  Benefits 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  May  22.  1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  an  existing 
information  collection.  The  regulations 
describe  how  former  spouses  give  us 
written  notice  of  a  court  order  requiring 
us  to  pay  benefits  to  the  former  spouse. 
Specific  information  is  needed  before 
OPM  can  make  lourt-ordered  benefit 
payments. 

Approximately  19,000  former  spouses 
applv  for  benefits  based  on  court  orders 
annuallv  We  estimate  it  takes 
approximately  30  minutes  to  collect  the 
information  The  annual  burden  is  9,500 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomev  via  FAX  (202) 


418-3251  ore-mail  to 

mbtoomey®opni.gov.  Please  include 

your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 

should  be  received  within  30  calendar 

davs  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Ronald  W.  Melton,  Chief  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349A,  Washington,  DC 
20415-3450. 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
■     Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION — CONTACT: 

Donna  G.  Lease,  Team  Leader,  Forms 

Analysis  and  Design,  Budget  and 

Administrative  Services  Division,  (202) 

606-0623. 

Offic:e  of  Personnel  Management. 

Kay  Coles  James, 

Director.  | 

IFR  Doc  dl -28829  Filed  11-16-01;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service, 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Shi\er\  ,  Direc.tor.  Washington  Service 
Center.  Emplovment  Service  (202)  606- 
1015 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  September  19.  2001  (66  FR 
48297).  Individual  authorities 
established  or  revoked  under  under 
Schedule  C  between  August  1,  2001, 
and  September  30,  2001,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 


Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  August  through 
September  2001: 

Department  of  Agriculture  ' 

Special  Assistant  to  the  Under 
Secretary  for  Food.  Nutrition  and 
Consumer  Services.  Effective  August  17, 
2001. 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  September  13, 
2001. 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  September  14, 
2001    * 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  September  18, 
2001. 

Director,  Legislative  and 
Intergovernmental  Affairs  to  the  Under 
Secretary  for  Research,  Education  and 
Economics.  Effective  September  19, 
2001. 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  September  27, 
2001. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
September  27,  2001. 

Department  of  Commerce 

Special  Assi.stant  to  the  Under 
Secretary  for  Export  Administration. 
Effective  August  2.  2001. 

Legislative  Specialist  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs,  National 
Oceanic  and  Atmospheric 
Administration.  Effective  August  3, 
2001. 

Deputy  Director  to  the  Director  Of 
Public  Affairs,  National  Oceanic  and 
Atmospheric  Administration.  Effective 
Au-'.:st6,  2001. 

E.xecutive  Assistant  to  the  Secretary  of 
Commerce.  Effective  August  21,  2001. 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  August  21,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  and  Director  General,  United 
States  and  Foreign  Commercial  Ser\'ice. 
Effective  August  27,  2001. 

Confidential  Assistant  to  the  Chief  of 
Staff  Effective  August  27.  2001. 

Public  Affairs  Specialist  to  the 
Director  of  Public  Affairs.  Effective 
August  28,  2001. 

Special  Assistant  to  the  Director, 
Office  of  External  Affairs.  Effective 
September  10.  2001 

Legislative  Affairs  Specialist  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
September  10,  2001. 

Special  Assistant  to  the  Director, 
Office  of  Business  Liaison.  Effective 
September  10,  2001. 
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Senior  Advisor  for  Privacy  to  the 
Under  Secretary  for  Technology. 
Effective  September  10.  2001. 

Confidential  Assistant  to  the  Director. 
Office  of  Business  Liaison.  Effective 
September  10,  2001, 

Public  Affairs  Specialist  to  the 
Director  of  Public  Affairs.  Effective 
September  10.  2001. 

Public  Affairs  Specialist  to  the 
Director.  Office  of  Public  Affairs. 
Effective  September  13.  2001, 

Special  Assistant  to  the  Director. 
Bureau  of  Census.  Effective  September 
17,2001. 

Director  of  Advance  (Special 
Assistant  to  the  Secretary)  to  the 
Director  of  External  Affairs,  Effective 
September  17,  2001, 

Legislative  Specialist  for  Trade  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  September  26.  2001 

Departmen  t  of  Defense 

Personal  and  Confidential  Assistant  to 
the  General  Counsel.  Effective  August 
13,  2001. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense  for 
Prisoner  of  War/Missing  Personnel 
Affairs.  Effective  September  14,  2001 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison),  Effective 
September  19.  2001, 

Staff  Assistant  to  the  Assistant 
Secretary  of  Defense  (International 
Security'  Policv).  Effective  September 
19,2001. 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (International 
Security  Policy)  Effective  September 
19,2001. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
September  20,  2001 

Special  Assistant  to  the  Director  of 
Net  Assessment.  Effective  September  21. 
2001. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
September  21,  2001 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
September  21,  2001. 

Department  of  Education 

Confidential  Assistant  to  the  Director. 
Scheduling  and  Briefing  Staff.  Effective 
August  2,  2001 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  August 
2,  2001. 

Confidential  Assistant  to  the  Director. 
Scheduling  and  Briefing  Staff.  Effective 
August  7,  2001. 


Confidential  Assistant  to  the  Director. 
Scheduling  and  Briefing  Staff.  Effective 
August  7,  2001. 

Special  Assistant  (Trip  Director)  to 
the  Director.  Scheduling  and  Briefing 
Staff.  Effective  August  21.  2001 

Director.  White  House  Initiative  on 
Hispanic  Education  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  August  28, 
2001 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  August  28,  2001 

Special  Assistant  to  the  Lnder 
Secretary,  Effective  September  13,  2001 

Confidential  Assistant  to  the  Senior 
Advisor  to  the  Secretary  Effective 
September  13.  2001 

Executive  Assistant  to  the  Deputy 
Secretary,  Effective  September  13,  2001 

Special  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education, 
Effective  September  25.  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  September 
27.  2001. 

Secretary's  Regional  Representative, 
Region  I  to  the  Deputy  Assistant 
Secretary  for  Regional  Services. 
Effective  September  27,  2001 

Counselor  to  the  Deputy  Secretary. 
Effective  September  28,  2001 

Department  of  Energy 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  International  Energy 
Cooperation.  Effective  .August  2.  2001 

Special  Assistant  to  the  Director, 
Office  of  Scheduling  and  Advance. 
Effective  August  2.  2001 

Senior  Advisor  to  the  Director.  Office 
of  Nuclear  Energy,  Science  and 
Technology,  Effective  August  2.  2001 

Senior  Advisor  to  the  Principal 
Deputy  Assistant  Secretan   Effective 
August  21,  2001 

Staff  Assistant  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  Effective  August  27.  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Fossil  Energy   Effective 
September  13,  2001 

Congressional  Affairs  Officer  to  the 
Director.  Congressional  Affairs,  National 
Nuclear  Security'  Administration. 
Effective  September  13.  2001. 

Senior  Policy  Advisor  to  the  Secretary 
of  Energy.  Effective  September  14.  2001 

Special  Assistant  to  the  Chief 
Financial  Officer  Effective  September 
17,  2001. 

Special  Assistant  to  the  Chief 
Information  Officer  Effective  September 
19,2001. 

Special  Assistant  to  the  Director, 
Office  of  Scheduling  and  Advance 
Effective  September  21 ,  2001 


Department  of  Health  and  Human 
Senices 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison), 
Effective  August  27.  2001, 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretan-  for 
Legislation  (Congressional  Liaison). 
Effective  August  27.  2001, 

Director  ofScheduline  to  the  Chief  of 
Staff  Effective  September  13.  2001, 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary-  for 
Legislation  (Congressional  Liaision). 
Effective  September  13.  2001 

Confidential  .Assistant  (Advance)  to 
the  Director  of  Scheduling  and 
-Advance,  Effective  September  13.  2001. 

Confidential  Assistant  to  the 
Exec:uti\  e  Secretar\    Effective 
September  17,  2001 

Department  of  Housing  and  Urban 

Developmerit 

Assistant  to  the  Secretary  (White 
House  Liaison)  to  the  Chief  of  Staff 
Effective  August  7.  2001. 

Press  Secretary  and  Senior 
Communications  Advisor  to  the 
Secretary  to  the  Chief  of  Staff  Effective 
August  27.  2001 

Special  Assistantlo  the  Deputy 
.Assistant  Secretary-  for  Congressional 
and  Intergovernmental  Relations 
Effective  September  10.  2001 

Special  Assistant  to  the  Deputy 
Assistant  Secretary-  for  Congressional 
Relations.  Effective  September  10.  2001. 

General  Deputy  Assistant  Secretary 
for  Housing  to  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  Effective  September  10. 
2001, 

Advance  Coordinator  to  the  Deputy 
Secretary,  Effective  September  13.  2001. 

Advance  Coordinator  to  the  Director 
of  Executive  Scheduling  Effective 
September  13.  2001 

Staff  Assistant  to  the  Deputy 
Secretary-,  Effective  September  21.  2001. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary-  for  Congressional  and 
Intergovernmental  .Affairs  Effective 
September  21,  2001 

Staff  Assistant  to  the  Assistant 
Secretary  for  Housing  Effective 
September  21,  2001 

Staff  Assistant  to  the  Deputy 
Secretary-  Effective  September  21.  2001. 

Staff  Assistant  to  the  Deputv  .Assistant 
Secretary  for  Congressional  and 
Intergovenunental  Relations  Effective 
September  21.  2001 

Special  .Assistant  to  the  .Assistant 
Secretary  for  Public  .Affairs  Effective 
September  21.  2001 

Staff  .Assistant  to  the  Deputy 
Secretary  Effective  September  21,  2001. 
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Staff  Assistant  to  the  Deputy 
Secretary.  Effective  September  24,  2001. 

Staff  Assistant  to  the  Deputy 
Secretary.  Effective  September  26,  2001 

Special  Assistant  to  the  General 
Counsel.  Effective  September  28,  2001. 

Special  Assistant  to  the  Secretary. 
Effective  September  28,  2001. 

Department  of  the  Interior 

Special  Assistant  to  the  Director,  Fish 
and  Wildlife  Service.  Effective  August  7, 
2001. 

Deputy  Director  to  the  Director. 
External  and  Intergovernmental  Affairs 
Effective  August  8,  2001. 

Speech  Writer  to  the  Director,  Office 
of  Communications.  Effective  August 
13,  2001. 

Special  Assistant  to  the  Director. 
National  Park  Ser\'ice  Effe<;tive  August 
13.  2001, 

Special  Assistant  to  the  Solicitor 
Effective  August  15.  2001. 

Deputy  White  House  Liaison  to  the 
White  House  Liaison.  Effective  August 
21,2001. 

Special  Assistant  to  the  Assistant 
Secretary-.  Water  and  Science.  Effective 
September  26.  2001. 

Department  of  Justice 

Attorney  Advisor  to  the  Assistant 
Attorney  General.  Civil  Rights  Division. 
Effective  August  7.  2001. 

Attorney  Advisor  to  the  Assistant 
Attorney  General.  Civil  Rights  Division. 
Effective  August  10.  2001. 

Spet:ial  Assistant  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  Effective 
August  13.  2001, 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  August  13,  2001. 

Press  Assistant  to  the  Director.  Office 
of  Public  Affairs.  Effective  August  13, 
2001 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  August  13,  2001. 

Counsel  to  the  Attorney  General. 
Effective  August  16.  2001. 

Counsel  to  the  Assistant  Attorney 
General.  Office  of  Justice  Programs. 
Effective  August  27,  2001. 

Staff  Assistant  to  the  Director,  United 
States  Marshals  Service.  Effective 
August  27,  2001 

Counsel  to  the  Associate  Attorney 
General.  Effective  September  7,  2001 

Attorney  Advisor  to  the  Assistant 
Attorney  General.  Office  of  Policy 
Development.  Effective  September  10. 
2001. 

AssistaiTt  to  the  Attorney  General. 
Effective  September  13,  2001. 

Executive  Assistant  to  the 
Commissioner.  Immigration  and 


Naturalization  Service.  Effective 
September  13,  2001. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
September  13,  2001. 

Staff  Assistant  to  the  Principal  Deputy 
Assistant  Attorney  General,  Office  of 
Justice  Programs.  Effective  September 
13, 2001 

Counsel  to  the  Associate  Attorney 
General.  Effective  September  17,  2001. 

Deputy  Director  to  the  Director,  Office 
of  Intergovernmental  Affairs.  Effective 
September  17,  2001. 

Special  Assistant  to  the  Director, 
Office  of  Intergovernmental  Affairs. 
Effective  September  17,  2001. 

Department  of  Labor 

Staff  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
August  2,  2001. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
August  3,  2001. 

Special  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
Augusts,  2001, 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Labor 
Management  Standards.  Effective 
August  6,  2001 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration 
Management.  Effective  August  6.  2001. 

Special  Assistant  to  the  Assistant 
Secretary,  Pension  and  Welfare  Benefits 
Administration.  Effective  August  27, 
2001 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Employment  and 
Training.  Effective  August  27,  2001. 

Staff  Assistant  to  the  Assistant 
Secretarv  for  Policy.  Effective  August 
27, 2001 

Senior  Legislative  Officer  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
September  17,  2001. 

Senior  Intergovernmental  Officer  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  17,  2001. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  September  17.  2001 

Staff  Assistant  to  the  Assistant 
Secretary  for  Public  AfJi^irs.  Effective 
September  24.  2001. 

Special  Assistant  to  the  Assistant 
Secretarv  for  Employment  and  Training. 
Effective  September  24,  2001. 

Staff  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
September  26,  2001. 

Department  of  State 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary.  Effective  August  2,  2001. 


Staff  Assistant  to  the  Under  Secretary 
for  Management.  Effective  August  2, 
2001. 

Confidential  Assistant  to  the  White 
House  Liaison.  Effective  August  2.  2001. 

Protocol  Officer  to  the  Chief  of 
Protocol.  Effective  August  7,  2001. 

Special  Assistant  to  the  Under 
Secretary-  for  Arms  Control  and 
International  Security  Affairs.  Effective 
August  17,  2001. 

Public  Affairs  Specialist  to  the  Deputy 
Assistant  Secretar\\  Effective  August  20, 
2001. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  August  24,  2001. 

Special  Assistant  to  the  Chief  of 
Protocol.  Effective  August  27.  2001. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  September  5,  2001. 

Protocol  Officer  (Visits)  to  the  Chief  of 
Protocol.  Effective  September  5,  2001. 

Special  Assistant  to  the  Assistant 
Secretary,  Legal  Advisor.  Effective 
September  13,  2001. 

Member  to  the  Director,  Office  of 
Policy  Planning  Staff.  Effective 
September  14,  2001. 

Public  Affairs  Officer  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
September  17,  2001. 

Confidential  Assistant  to  the  Secretary 
of  State.  Effective  September  21,  2001. 

Staff  Assistant  to  the  Secretary  of 
State.  Effective  September  21,  2001 

Assistant  Chief  of  Protocol  for 
Ceremonials  to  the  Chief  of  Protocol. 
Effective  September  21,  2001. 

Foreign  Affairs  Officer  (Visits)  to  the 
Chief  of  Protocol.  Effective  September 
26,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
September  26,  2001. 

Special  Assistant  to  the  Chief  of 
Protocol.  Effective  September  26.  2001, 

Department  of  Transportation 

Assistant  for  Policy  to  the  Secretary  of 
Transportation.  Effective  August  7, 
2001. 

Deputy  Director  to  the  Assistant  to  the 
Secretary  and  Director  of  Public  Affairs. 
Effective  August  9,  2001. 

Associate  Director  for  Speechwriting 
to  the  Assistant  to  the  Secretary  and 
Director  of  Public  Affairs.  Effective 
August  21,  2001. 

Executive  Assistant  to  the  Secretary  of 
Transportation,  Effective  September  17, 
2001. 

Confidential  Assistant  to  the  Assistant 
to  the  Secretary  and  Director  of  Public 
Affairs.  Effective  September  17,  2001. 

Associate  Director  to  the  Deputy 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  September  28,  2001. 
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Associate  Director  to  the  Deputy 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  September  28.  2001 

Department  of  the  Treasury- 
Special  Assistant  to  the  Assistant 

Secretarv  (Tax  Policv).  Effective  August 

6,2001. 
Director  of  Scheduling  to  the  Chief  of 

Staff.  Effective  August  6,  2001. 
Special  Assistant  to  the  Treasurer  of 

the  United  States.  Effective  August  6, 

2001. 
Public  Affairs  Specialist  to  the 

Director.  Office  of  Public  Affairs. 

Effective  August  6.  2001. 

Senior  Advisor  to  the  Deputy 

Secretary  Effective  August  6.  2001. 
Special  Assistant  to  me  Assistant 

Secretary  for  Legislative  Affairs. 

Effective  August  24,  2001. 
Senior  Advisor  to  the  Deputy 

Assistant  Secretary  for  Public  Liaison. 

Effective  August  24,  2001. 

Staff  Assistant  to  the  White  House 

Liaision.  Effective  September  13,  2001. 

Equal  Employment  Opportunity 
Commission 

Confidential  Assistant  to  the  Director. 
Office  of  Legal  Cousel.  Effective 
September  10,  2001. 

Export-Import  Bank  of  the  United  States 

Special  Assistant  to  the  Vice 
President  of  Public  Affairs.  Effective 
September  21.  2001. 

Federal  Communications  Commission 

Special  Assistant  to  the  Director, 
Office  of  Media  Relations.  Effective 
September  28,  2001. 

Federal  Emergency  Management  Agencv 

Special  Assistant  to  the  Director. 
Effective  August  16.  2001. 

Director  of  Congressional  and 
Intergovernmental  Affairs  I^vision  to 
the  Assistant  Director,  External  Affairs 
Effective  August  16.  2001 

Confidential  Assistant  to  the  Director 
Effective  August  16,  2001. 

Federal  Energy  Regulatory  Commission 

Regulatory  Policy  Analyst  to  the 
Director,  Office  of  Markets,  Tarrifs  and 
Rates.  Effective  August  6,  2001. 

Federal  Maritime  Commission 

Special  Advisor  to  a  Commissioner. 
Effective  August  14,  2001 

Federal  Trade  Commission 

Congressional  Liaison  Specialist  to 
the  Director,  Office  of  Congressional 
Relations.  Effective  August  23.  2001 

National  Aeronautics  and  Space 
Administration 

Senior  Policy  Analyst  to  the  Chief  of 
Staff.  Effective  August  23,  2001. 


Chief  of  Staff  to  the  Associate 
Administrator  for  Legislative  Affairs. 
Effective  August  23.  2001. 

Office  of  Management  and  Budget 

Deputy  to  the  Associate  Director  for 
Legislative  Affairs  (Senate).  Effective 
August  2,  2001, 

Legislative  Analyst  to  the  Director, 
Office  of  Management  and  Budget. 
Effective  August  2.  2001. 

Confidential  Assistant  to  the  Deputy 
Director.  Office  of  Management  and 
Budget  Effective  August  2.  2001. 

Special  Assistant  to  the  Director, 
Office  of  Management  and  Budget. 
Effective  August  17,  2001 

Public  Affairs  Specialist  to  the 
Associate  Director  for  Communication 
Effective  August  24,  2001. 

Confidential  Assistant  to  the 
Associate  Director.  Information 
Technology  and  E-Govemment. 
Effective  August  27,  2001. 

Associate  Administrator  to  the 
Administrator.  Office  of  Procurement 
Policy.  Effective  September  13,  2001 

Special  Assistant  to  the 
.Administrator.  Office  of  Information 
and  Regulator,'  Affairs.  Effective 
September  25,  2001. 

Staff  Assistant  to  the  Director.  Office 
of  Management  and  Budget.  Effective 
September  28.  2001. 

Confidential  Assistant  to  the 
Counselor  to  the  Director  (Controller. 
Office  of  Federal  Financial 
Management).  Effective  September  28, 
2001. 

Office  of  Personnel  Management 

Deputy  Chief  of  Staff  to  the  Chief  of 
Staff.  Effective  August  13,  2001 

Special  Assistant  to  the  Chief  of  Staff 
Effective  August  13.  2001 

Special  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
August  27.2001 

Office  of  National  Drug  Control  Policy 

Deputv  Chief  of  Staff  to  the  Chief  of 
Staff.  ONDCP.  Effective  September  20 
2001 

Office  of  the  United  States  Trade 
Representative 

Public  Affairs  Specialist  to  the 
Associate  U.S.  Trade  Representative  for 
Policy  and  Communications.  Effective 
August  21.  2001. 

Overseas  Private  Investment 
Corporation 

Executive  Assistant  to  the  President 
and  Chief  Executive  Officer  Effective 
August  13,  2001 

Staff  Assistant  to  the  President  and 
Chief  Executive  Officer.  Effective 
August  13,  2001 


Executive  Assistant  to  the  Executive 
Vice  President.  Effective  August  27. 
2001 

Small  Business  Administration 

Special  Assistant  to  the  Director  of 
Intergovernmental  Affairs  Effective 
August  30.  2001 

Senior  Advisor  to  the  Assistant 
Administrator  for  International  Trade. 
Effective  August  30.  2001. 

Senior  Policy  Advisor  to  the 
Administrator.  Effective  August  30, 
2001 

Director  of  Advisory  Councils  to  the 
Associate  .Administrator  for 
Communications  and  Public  Liaison 
Effective  September  13.  2001 

Special  Assistant  to  the  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs.  Effective  September 
13.  2001 

Special  Assistant  to  the  Director  of 
Intergovernmental  .Affairs  Effective 
September  13.  2001 

Special  .Assistant  to  the  Assistant 
-Admimstrator  for  International  Trade 
Effective  September  13,  2001 

United  States  Tax  Court 

Trial  Clerk  to  a  ludge.  Effective 
•August  22.  2001 

Trial  Clerk  to  a  judge  Effective 
August  22.  2001 

Trial  Clerk  to  a  ludge  Effective 
.August  22.  2001 

Trial  Clerk  to  a  ludge  Effective 
.August  22.  2001. 

.Authority:  5  U.S  C  3301  and  3302;  E  O 
10577.  3  CFR  1954-1958  Comp..  p.  218. 

Office  of  Personnel  Management. 
Kay  Coles  fames. 

Director. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45049:  File  No.  *?R-ISE- 
2001-28] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC 
Exempting  Complex  Orders  From 
Payment-for-Order  Flow  and  Marketing 
f  ees 

November  9,  2001 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act').'  and  Rule  19b— 4  thereunder.-' 
notice  is  hereby  given  that  on  October 


'  15  U  S.C  78s(b)(l). 
:i7CFR240.19t>-4. 


57996 


Federal  Register/ Vol.  66.  No.  223 /Monday.  November  19,  2001 /Notices 


23.  2001.  the  International  Securities 
Exchange  LLC  ("E.xchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  (  hange  as  described  in 
items  I.  IL  and  HI  below,  which  items 
have  been  prepared  bv  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  IS  proposing  to  amend  its 
pavmcnt-for-onier-flow  and  marketing 
fees  to  exempt  transactions  involving 
"flomplex  Orders 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basi.s  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of.  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  (hange  The  text  of  these  statements 
m.n  be  examined  at  the  places  specified 
in  Item  IV'  below  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A.  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements 

A   Sflf-Rpguhitnry  Organizntion's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Chanfie 

1  Purpose 

The  purpose  of  the  proposed  nile 
change  IS  to  exempt  trades  in  "Complex 
Orders  '  from  the  Exchanges  payment- 
for-order-flow  and  marketing  fees. 
"Complex  Orders  ■  include,  among  other 
things,  "spread"  transactions.'  These 
trades  are  executed  on  thin  profit 
margins,  and  the  Exchange  believes  that 
imposing  the  payment-fororder-flow 
and  marketing  fe<"s  im  these  trades  will 
adversely  affect  its  ability  to  attract  this 
tvpe  of  order  fl(jw. 

2  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ■•  and  furthers  the 
objectives  of  section  6(b)(4)  •  because  it 
is  an  equitable  allocation  of  reasonable 
fees  among  the  Exchange's  members. 


'The  Exchange  defines  "Cxjmplex  Orders'  in  ISE 
Rule  722(a).  See  Exchange  Act  Release  No.  44955 
lOclober  18,  2001).  66  FR  53819  (October  24.  2001) 

M5  1..S.C.  78fn)) 

»15U.S.C  78fn)M4) 


B.  Self-Regulator},'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  with  the 
Commission  because  the  Exchange  has 
designated  the  proposed  rule  change  as 
a  fee  change  pursuant  to  section 
19(b){3)(A)(ii)  of  the  Act  "and  Rule  19b- 
4(f)(2)  thereunder."  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposas  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary .  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  AH 
submissions  should  refer  to  File  No. 


SR-ISE-2001-28  and  should  be 
submitted  by  December  10,  2001. 

Kor  the  Commission,  hv  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 

aulh(jritv." 

Margaret  H.  McFarland, 

Dfput\  Sacn'tarw 

IFR  Uoc.  01-2877  f  V^^\^■d  11-16-01;  8:45  am] 

BtLUNG  CODE  801 0-01 -M 


SOCIAL  SECURITY  ADMINISTRATION 

President's  Commission  To 
Stren0hen  Social  Security;  Meeting 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Announcement  of  meeting. 

DATES:  November  29.  2001  10  a.m.-6 

p.m. 

ADDRESSES:  Washington.  DC— Venue  to 
be  determined.  Due  to  unforeseen 
circumstances  the  venue  has  not  been 
identified  to  date  This  information  will 
be  published  in  the  Federal  Register 
and  posted  at  wvt-u- CS'SS.^ov  as  soon  as 
it  is  available. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  The  meeting  will  be 
open  to  the  public  between  10  am.  and 
6  p.m.,  with  a  break  for  lunch  between 
1  p.m.  and  2  p.m. 

Purpose:  Tnis  is  the  sixth  deliberative 
meeting  of  the  Commission.  No  public 
testimony  will  be  heard  at  this  meeting. 
However,  interested  parties  are  invited 
to  attend  the  meeting. 

.■\genda:  The  Commission  will  meet 
commencing  Thursday.  November  29.  at 
10  a.m.  and  ending  at  6  p.m..  with  a 
break  for  lunch  betw(?en  1  p.m.  and  2 
p.m.  The  Commission  will  be 
deliberating  on  how  to  administer 
personal  accounts  and  how  to  ensure 
long-term  sdfvency  in  the  Social 
Security  program. 

Records  are  being  kept  of  all 
Commission  proceedings  that  are 
subject  to  public  release  under  the 
Federal  Advisory  (Committee  Act  and 
are  available  for  public  inspection  at  the 
Commission's  office  at  the  address 
belov.  Documents  such  as  meeting 
anncuncements,  agendas,  transcripts, 
minutes,  and  Commission  reports  will 
be  available  on  the  Commissions  web 
page.  Anyone  requiring  information 
regarding  the  Comlnission  should 
contact  Commission  staff  by; 

•  Internet  at  http://ww^^.CSSS.gov.  e- 
mail  to  comments@CSSS  gov; 

•  Mail  addressed  to  President's 
Commission  to  Strengthen  Social 
Security,  734  )ackson  Place,  NW, 
Washington,  DC,  20503; 


•15US.C.  78s(b)(3)(AMii). 
M7CFR  19b-4(0(2) 


<'17CFR20O  ,10-3(a)(12). 
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•  Telephone  at  (202)  343-1255. 
Dated:  November  13.  2001. 
Michael  A.  Anzick, 

Designated  Federal  Officer. 

[FR  Uoc   01-28917  Filed  11-16-01;  8:45  am] 

BILUNG  CODE  4191 -02-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3828] 

Advisory  Committee  on  International 
Economic  Policy  Notice  of 
Postponement  and  Rescheduling  of 
Public  Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
public  meeting  described  in  Public 
Notice  No.  3804  that  had  been 
scheduled  from  10  a.m.  to  12  p.m.  on 
Tuesday,  November  20.  2001,  in  Room 
1107,  U.S.  Department  of  State.  2201  C 
Street.  N'W.,  Washington,  DC  20520  has 
been  postponed.  It  will  now  be  held  on 
December  12.  from  9.00  am  to  12:00 
p.m.  in  the  Loy  Henderson  Auditonum 
at  the  State  Department.  The  meeting 
will  be  hosted  by  Committee  Chairman 
R  Michael  Gadbaw  and  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs  E  Anthony  Wavne. 

The  ACIEP  serves  the  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy  The  objective  of  the  ACIEP  is  to 
provide  expertise  and  insight  on  these 
issues  that  are  not  available  within  the 
U.S.  Government. 

Topics  for  the  December  12  meeting 
will  be: 

•  China's  Accession  to  the  WTO 

•  Results  of  the  Doha  WTO 
Ministerial 

•  The  Campaign  Against  International 
Terrorism 

The  public  may  attend  these  meetings 
as  seating  capacity  allows.  The  media  is 
welcome  but  discussions  are  off  the 
record.  Admittance  to  the  Department  of 
State  building  is  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  this  list,  please  provide  your 
name,  title,  compeiny  or  other  affiliation 
if  appropriate,  social  security  number, 
date  of  birth,  and  citizenship  to  the 
ACIEP  Executive  Secretariat  bv  fax  (202) 
647-5936  (Attention:  Ravnell  Bowling); 
Tel:  (202)  647-0847:  or  e-mail: 
{bowlingrn@state.gov)  by  December 
10th.  On  the  date  of  the  meeting, 
persons  who  have  pre-registered  should 
come  to  the  23rd  Street  entrance.  One  of 
the  following  valid  means  of 
identification  will  be  required  for 
admittance:  a  U.S.  driver's  license  with 


photo,  a  passport,  or  a  U.S.  Government 
ID. 

For  further  information  about  the 
meeting,  contact 

Deborah  Grout.  ACIEP  Secretariat. 
U.S.  Department  of  State.  Bureau  of 
Economic  and  Business  Affairs.  Room 
3526,  Main  State,  Washington.  DC 
20520.  Tel:  202-647-1826 

Dated  November  15.  2001. 
Deborah  Grout. 

Executive  Secretary.  Department  of  State 
iPR  Dot  01-28969  Filed  11-16-01;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORFTY 

Blending  of  Surplus  Highly  Enriched 
Uranium  From  the  Department  of 
Energy,  to  Low  Enriched  Uranium  for 
Subsequent  use  as  Reactor  Fuel  at  the 
Tennessee  Valley  Authority's  Browns 
Ferry  Nuclear  Plant 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  record  of  decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508)  and  the 
Tennessee  Valley  Authonty's  (TVA) 
procedures  implementing  the  National 
Environmental  Policy  Act.  On  February 
14,  2001 .  T\'A  published  a  notice  of 
adoption  of  the  Final  Environmental 
Impact  Statement  (FEIS).  "Disposition 
of  Surplus  Highly  Enriched  Uranium," 
prepared  by  the  US  Department  of 
Energy  (DOE).  Office  of  Fissile 
Materials  This  FEIS  was  released  by 
DOE  in  lune  1996,  T\'A  was  not  a 
cooperating  agency  on  that  FEIS.  In 
February-  2001,  TVA  re-circulated  the 
FEIS  to  agencies  and  persons  who  had 
provided  comments  on  the  original  DOE 
FEIS  EPAs  Notice  of  Availability  for 
the  re-circulation  of  the  FEIS  appeared 
in  the  Federal  Register  on  February  16, 
2001   Subsequent  to  T\'A  s  adoption  of 
the  DOE  FEIS  and  consideration  of 
public  comments  received  on  TV'A's 
adoption  of  the  FEIS,  TVA  has  decided 
to  implement  the  actions  related  to  the 
preferred  alternative  identified  by  DOE, 
The  preferred  alternative  in  DOE's  FEIS. 
as  adopted  by  T\'A.  is  Alternative  5, 
Maximum  Commercial  Use 

TVA's  actions  related  to  the  preferred 
alternative  include  entering  into  an 
interagency  agreement  with  DOE  to 
obtain  approximately  33  metric  tons  of 
highly  enriched  uranium  (HEU)  for 
blend  down  and  subsequentJy  to  use  the 
low  enriched  uranium  (LEU)  in  the  form 
of  nuclear  reactor  fuel  at  T\'A's  Browns 
Ferry  Nuclear  Plant  (BFNP).  Interagency 


agreements  are  a  common  method  for 
federal  agencies  to  frame  roles, 
responsibilities,  and  conditions  for 
arrangements  between  agencies  TA'A 
actions  related  to  the  preferred 
alternative  also  include  entering  into 
contracts  with  a  consortium  composed 
of  Framatome  .^NP  nf  Lynchburg. 
Virginia  and  Richland.  Washington  and 
Nuclear  Fuel  Ser\ires  of  Erwin. 
Tennessee,  to  process  and  blend  the 
uranium  and  to  fabricate  the  fuel 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  L,  Yeager,  Senior  Specialist, 
National  Environmental  Policy  Act, 
Environmental  Policy  and  Planning, 
Tennessee  Valley  .Authority,  400  West 
Summit  Hill  Drive,  mail  stop  WT  8C. 
Knoxville.  Termessee  37902-1499, 
telephone  (865)  632-8051  or  e-mail 
blyeager^tva.gov 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Decision 

After  analysis  of  the  adequacy  and 
applicability  of  the  DOEs  Final 
Environmental  Impact  Statement  for 
Disposition  of  Surplus  Highly  Em-iched 
Uranium.  T\A's  adoption  of  the  [X3E 
FEIS  (Federal  Register.  Februan  14, 
2001).  re-circulation  of  the  DOE  FEIS, 
and  the  consideration  of  public 
comments  received  on  T\'.-\  s  adoption 
of  the  FEIS.  TVA  decided  to  implement 
the  actions  (as  described  below!  related 
to  the  preferred  alternative  identified  in 
the  DOE  FEIS  These  actions  include 
entering  into  an  interagency  agreement 
with  the  DOE  and  into  contracts  with  a 
private  consortium  for  the  procurement 
and  processing  of  the  HEU  and  for  the 
fabrication  of  LEU  into  nuclear  fuel. 
T\'A  will  obtain  approximately  33 
metric  tons  of  HEl"  from  the  DOE  for 
blending  down  and  subsequently  use 
the  LEU  as  nuclear  reactor  fuel  at  TVA's 
BFNP  Framatome  ANP  will  process  and 
blend  the  uranium  at  the  Nuclear  Fuel 
Services  facility  in  Erwin.  Tennessee, 
and  fabricate  fuel  at  its  facilities  in 
Richland.  Washington  The  first  fuel 
covered  by  the  contracts  is  expected  to 
be  loaded  during  the  spring  of  2005  and 
the  last  reload  is  expected  to  occur  in 
2015 

Basis  for  Decision 

TA'A  has  decided  to  implement  the 
actions  described  under  the  DOE 
preferred  alternative  (Maximum 
Commercial  Use)  because  it  would 
result  in  substantial  savings  to  T\'A 
ratepayers  in  nuclear  fuel  costs  in  the 
years  2005-2015.  thereby  aiding  TVA  in 
its  mission  of  providing  low  cost, 
reliable  power  for  the  Tennessee  Valley 
region  without  significantly  impacting 
the  environment.  Implementation  of 
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TVA's  actions  would  also  avoid  the 
environmental  impacts  associated  with 
producing  an  equivalent  amount  of  LEU 
from  14  million  pounds  of  natural 
uranium  (as  Uvl08)  that  in  turn  would 
require  mining  of  140,000  tons  of  ore. 

Background 

In  accordance  with  United  States 
policies  and  international  agreements 
for  the  non-proliferation  of  weapons- 
usable  Fissile  material,  the  President 
declared  on  March  1,  1995  that 
approximately  200  tons  of  this  material 
was  surplus  to  United  States  defense 
needs.  In  the  HEU  Final  EIS  (Issued 
June  28,  1996),  DOE  considered  the 
potential  environmental  impacts  of 
alternatives  for  a  program  to  reduce 
global  nuclear  proliferation  risks  by- 
blending  up  to  200  metric  tons  of 
United  States-origin  surplus  HEU  down 
to  LEU  to  make  it  non-weapons  usable. 
The  resulting  LEU  was  to  either  be  sold 
for  commercial  use  as  fuel  feed  for  non- 
defense  nuclear  power  plants,  or 
disposed  of  as  low-level  radioactive 
waste  (LLW).  After  consideration  of  the 
public  comments  received,  DOE 
finalized  the  HEU  EIS  and  decided  to 
implement  the  preferred  alternative 
(Maximum  Commercial  Use)  of  the 
FEIS.  Implementation  of  the  preferred 
alternative  will  involve  gradually 
blending  up  to  85  percent  of  the  surplus 
HEU  to  a  U-235  enrichment  level  of 
approximately  4  percent  for  sale  and 
commercial  use  over  time  as  reactor  fuel 
feed,  and  blending  the  remaining 
surplus  HEU  down  to  an  enrichment 
level  of  about  0.9  percent  for  disposal  as 
LLW.  This  would  take  place  over  an 
estimated  15-to  20-year  period 

Three  blending  technologies  (uranyl 
nitrate  hexahydrate  [UNH]  liquid) 
blending;  uranium  hexafluoride  (gas):  or 
molten  metal  blending),  and  four 
potential  blending  sites  (DOE's  Y-12 
Plant  in  Oak  Ridge,  Tennessee;  DOE's 
Savannah  River  Site  in  Aiken,  South 
Carolina;  the  Babcock  and  Wilcox  Naval 
Nuclear  Fuel  Division  Facility  in 
Lynchburg,  Virginia;  and  the  Nuclear 
Fuel  Services.  Inc.  Plant  in  Erwin, 
Tennessee)  were  considered  in  the  FEIS. 

DOE  issued  the  Final  Environmental 
Impact  Statement  for  Disposition  of 
Surplus  Highly  Enriched  Uranium  in 
June  1996,  and  subsequently  issued  a 
Record  of  Decision  on  July  29,  1996. 

TVA  published  a  Notice  of  Adoption 
for  this  FEIS  in  the  Federal  Register  on 
February  14,  2001,  and  the 
Environmental  Protection  Agency's 
Notice  of  Availability  for  re-issue  of  the 
FEIS  appeared  in  the  Federal  Register 
on  February  16.  2001.  The  FEIS  was  re- 
circulated by  TVA  to  federal  and  state 
agencies.  Individuals  and  organizations 


who  had  provided  comment  on  DOE's 
draft  EIS  were  mailed  the  Notice  of 
Adoption  and  a  letter  noting  TVA's 
adoption  of  the  FEIS.  and  its 
availability.  Additionally,  the  FEIS  was 
placed  in  local  libraries  in  Aiken.  South 
Carolina;  Richland,  Washington; 
Athens,  Alabama;  and  Erwin,  Oak 
Ridge.  Knoxville,  and  Chattanooga,  TN. 

At  their  March  28,  2001,  public 
meeting,  the  TVA  Board  of  Directors 
approved  delegation  of  authority  to 
enter  into  the  Interagency  Agreement 
with  the  Department  of  Energy  for 
obtaining  surplus  HEU  and  processing 
the  HEU  to  LEU.  The  Board  further 
approved  delegation  of  authority  for 
awarding  separate  contracts  to 
Framatome  ANP  (Lynchburg,  VA  and 
Richland,  WA)  for  processing  and 
blending  HEU  to  LEU,  and  for 
fabrication  of  fuel  assemblies  for  use  in 
TVA  reactors.  The  environmental 
impacts  of  the  above  actions  were 
earlier  evaluated  by  TVA  and 
determined  to  be  bounded  by  the 
actions  analyzed  in  the  DOE  FEIS.  The 
FEIS  was  subsequently  adopted  by  TVA. 

Alternatives  Considered 

Because  of  the  large  number  of 
potential  combinations  of  end  products, 
blending  technologies  and  blending 
sites,  DOE  formulated  several 
representative  alternatives  that  bounded 
potential  effects  The  Final  HEU  EIS 
adopted  by  TVA  considered  and 
analyzed  the  No  Action  Alternative  and 
four  reasonable  alternatives  for  blending 
of  a  nominal  200  metric  tons  of  surplus 
HEU  down  to  LEU  to  make  it  non- 
weapoas-usable.  In  addition  to  the  No 
Action  Alternative  (continued  storage  of 
surplus  HEU  ).  DOE  considered  four 
alternatives  that  represent  reasonable 
choices  within  the  matrix  of  possible 
combinations  for  blending  of  different 
proportions  of  the  surplus  HEU  for 
commercial  use  or  for  disposal  as  waste, 
with  variations  on  numbers  and 
locations  of  blending  sites.  The  analyses 
of  potential  effects  from  the  types  and 
amounts  of  materials,  transfer  of 
materials,  and  sites  in  the  range  of 
alternatives  considered  by  DOE  bound 
those  implemented  in  TVA's  actions. 
The  FEIS  considered. 

•  Alternative  1 — No  Action 
(continued  storage) 

•  Alternative  2  (No  Commercial 
Use) — Blend  100  percent  to  waste  (at  all 
four  sites) 

•  Alternative  3  (Limited  Commercial 
Use) — Blend  75  percent  to  waste  (at  all 
four  sites),  25  percent  to  fuel  (at  2 
commercial  sites) 

•  Alternative  4  (Substantial 
Commercial  Use) — Blend  35  percent  to 
waste,  65  percent  to  fuel  (at  any  1  site. 


the  2  commercial  sites,  the  2  DOE  sites, 
or  at  all  4  sites) 

•  Alternative  5  (Maximum 
Commercial  Use) — Blend  15  percent  to 
waste,  85  percent  to  fuel  (at  any  1  site, 
the  2  commercial  sites,  the  2  DOE  sites, 
or  at  all  4  sites). 

As  described  in  the  DOE  FEIS,  each 
alternative  involving  commercial  use  of 
LEU  derived  from  surplus  HEU 
(Alternatives  3.  4,  and  5)  included 
transfer  of  50  metric  tons  of  surplus 
HEU  and  7,000  metric  tons  of  natural 
uranium  from  DOE  stockpiles  to  the 
United  States  Enrichment  Corporation 
(USEC)  for  eventual  sale  and 
commercial  use. 

Environmentally  Preferred  Alternative 

Council  on  Environmental  Quality 
(CEQ)  regulations  require  that  a  Record 
of  Decision  identify  the  environmentally 
preferred  altemative(s).  The  analyses  in 
DOE'S  HEU  final  EIS  indicated  that  the 
environmentally  preferred  site  for  the 
blending  facility  would  be  the  Savannah 
River  site  (SRS).  However,  since  the 
impacts  at  all  proposed  blending  sites 
are  expected  to  be  low  during  normal 
operations  (including  radiological 
impacts)  and  well  within  regulatory 
limits,  and  since  the  overall  risks 
associated  with  potential  accidents  are 
low,  TVA  concludes  that  the  minor 
environmental  differences  between  sites 
would  not  serve  as  a  basis  for  choosing 
among  them.  Each  of  the  facilities 
identified  in  the  FEIS  would  be  capable 
of  blending  up  to  the  entire  inventory  of 
surplus  HEU  without  significant  adverse 
environmental  impacts.  Further, 
location  of  the  oxide  conversion  facility 
at  NFS  in  Erwin,  Tennessee,  where 
conversion  of  UNH  liquid  to  uranium 
dioxide  powder  will  occur  with 
subsequent  shipment  of  the  oxide 
powder  to  the  Framatome  ANP- 
Richland  nuclear  fuel  fabricating 
facility,  has  less  potential  for 
environmental  impacts  than  shipment 
of  UNH  liquid  or  crystals  to  the 
fabricating  facility. 

Environmental  Consequences 

The  environmental  analyses  in  DOE's 
FEIS  estimated  that  the  incremental 
radiological  and  other  impacts  of 
disposition  of  HEU  during  normal 
accident-free  operations  would  be  low 
for  workers,  the  public  and  the 
environment,  and  well  within 
regulatory  requirements  for  all 
alternatives.  Blending  activities  that 
would  be  conducted  for  the  proposed 
TVA  actions  would  be  substantively  the 
same  as  activities  that  have  been 
analyzed  in  DOE's  FEIS.  The 
incremental  impacts  from  TVA's  actions 
would  be  low  and  well  within  the 


bounds  of  impacts  described  in  the  DOE 
FEIS.  There  would  be  some  increases  in 
water  usage,  fuel  needs,  and  waste 
generation  from  use  of  the  NFS  site. 
However,  these  increases  can  be 
accommodated  at  the  NFS  site.  The  only 
additional  construction  required  would 
be  that  for  an  oxide  conversion  facility 
and  a  uranyl  nitrate  storage  facility  at 
the  NFS  site.  As  discussed  in  response 
to  comments  below  (Impact  of 
Converting  Low  Enriched  Uranvl  Nitrate 
Solution  to  U02  (Provision  7),  the 
potential  effects  of  performing  the 
conversion  to  oxide  at  NFS  is  not  a 
substantial  change  relevant  to 
environmental  concerns  in  the  FEIS. 
Further,  the  impact  of  these  minor 
changes  is  within  the  bounds  of  impacts 
analyzed.  Conversion  of  the  material  at 
NFS  would  result  in  fewer  and. safer 
shipments  of  a  less  soluble  form  of 
uranium. 

Response  To  Public  Comments 
Received  on  TVA's  Adoption  Of  DOE's 
FEIS 

During  the  public  review  period,  four 
agencies  (US  Environmental  Protection 
Agency  {EPA},  Nuclear  Regulator\' 
Commission  {NRC}.  Alabama 
Department  of  Environmental 
Management  {ADEM}  and  Tennessee 
Department  of  Environment  and 
Conservation  {TDEC});  two 
organizations  (Local  Oversight 
Committee — Oak  Ridge  Reservation 
{LOC}  and  the  Citizens  for  National 
Security  {CNS});  and  three  individuals 
responded  with  comments  on  TVA's 
notice  of  adoption  of  the  DOE  FEIS  for 
highly  enriched  uranium  (HEU) 
disposition.  On  March  16,  2001.  the 
EPA  published  their  Availability  of 
Comments  on  Environmental  Impact 
Statements  in  the  Federal  Register  in 
which  the  EPA  expressed  lack  of 
objections  with  TVA's  adoption  of.  and 
no  concerns  with,  DOE's  FEIS  provided 
TVA  follows  the  actions  described  in 
the  FEIS.  On  March  8.  2001.  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  responded  that 
the  agency  had  no  comments 
concerning  the  disposition  of  highly 
enriched  uranium  into  nuclear  fuel 
assemblies  for  the  TVA  BFNP  in  Athens. 
Alabama. 

General  comments  from  individuals 
included  concerns  regarding;  (1)  Threat 
of  nuclear  materials  to  humans  and  the 
environment  (1  individual):  (2) 
comments  of  support  regarding  the 
nuclear  power  industry  and/or  the  T\'A 
action  (2  individuals);  (3)  the 
appropriateness  of  using  an  Interagency 
Agreement  between  TVA  and  DOE 
(LOC):  and  4)  desire  for  a  public 
meeting  or  additional  time  for  comment 
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(LOC  and  1  individual).  The  first  two 
comments  were  noted.  With  regard  to 
the  third  comment  the  proposed  use  of 
an  Interagency  Agreement  between  TVA 
and  DOE  to  document  each  parties 
obligations  is  an  appropriate  contractual 
instrument  to  specify  the  role  of  two 
federal  agencies  implementing  a  project. 
A  considerable  number  of  opportunities 
were  provided  to  the  public  to  comment 
on  the  original  DOE  FEIS.  The  33-day 
period  provided  for  submitting 
corrunents  on  TVA's  adoption  of  DOE's 
FEIS  (after  re-circulation  of  the  FEIS), 
constituted  additional  opportunity  for 
review  of  T\'A's  proposed  actions  and 
their  relationship  to  DOE's  actions.  All 
comments  received  were  considered  in 
TVA's  deliberations. 

Other  comments  from  the  public, 
organizations,  and  agencies  were  in  the 
following  areas  of  specific  concern: 

•  General  comments  about  need  to 
maintain  consistency  with  the  IX)E 
FEIS  (EPA.  TDEC.  LOC.  CNS): 

•  Source  of  blendstock.  inclusion  of 
off-specification  materials  in  the  DOE 
FEIS.  the  processes  used  for  blending 
and  types  of  products  involved  (LOC, 
N'RC.  1  individual): 

•  Desired  identification  of  specific 
transport  routes,  methods  and  types  of 
materials  (CNS.  LOC.  1  individual)  as  it 
relates  to  the  DOE  FEIS; 

•  Scaling  down  of  potential  impacts 
to  the  lesser  quantities  involved  in  the 
TVA  action  (1  individual); 

•  .NEPA  analysis  related  to  the  NFS 
facility  and  the  environmental 
assessment  to  be  performed  by  NRC  for 
a  license  amendment  for  the  NFS 
facility  (NRC.  1  individual); 

•  Age  of  the  EKDE  FEIS  and 
identification  of  areas  the  commenter 
believed  needed  updated,  additional 
review  or  further  disclosure  of  analyses, 
e.g.  socioeconomic,  transportation, 
safeguards  and  accident  scenarios 
(CNS); 

•  Assurance  that  regulation  and 
licensing  would  be  consistent  with  .NRC 
procedures  for  other  commercial  fuel 
cycle  facilities  in  the  United  States  and 
previous  Records  of  Decision  issued  bv 
DOE  regarding  disposition  of  Low  Level 
Waste  (TDEC). 

TVA  initiated  review  on  the  use  of 
surplus  HEU  as  a  source  of  low  enriched 
uranium  in  March.  1994  in  response  to 
a  Commerce  Business  Daily  inquiry  and 
Federal  Register  notice  from  DOE  for 
proposed  disposition  options  for  uranvl 
nitrate  (UN)  solutions  at  its  Savannah 
River  Site  (SRS).  TVA  performed 
feasibility  studies  specifically  aimed  at 
utilization  of  "off-spec  "  HEU  as  a  source 
of  enriched  uranium  for  TVA  reactors 
and  began  discussions  with  commercial 
fuel  vendors  to  identif\-  potential 


interest  in  providing  fuel  fabrication 
services  using  such  uranium  Based  on 
these  studies.  T^'A  provided  input  for 
DOE's  consideration  in  evaluating  the 
alternatives  for  HEU  disposition  in  the 
FEIS  Following  NEPA  review  for 
potential  environmental  effects.  T\'A 
conducted  a  limited  successful 
demonstration  (from  Spring  1999 
through  Fall  2000)  at  its  Sequoyah 
Nuclear  plant  using  4  fuel  assemblies 
derived  from  off-specification  highly 
enrichcni  uranium  Results  of  the  test 
indicated  that  the  HEU-derived  fuel 
performed  normally,  caused  no  changes 
in  plant  operational  parameters, 
characteristics  or  safety,  and  resulted  in 
no  new^  or  additional  wastes  beyond 
those  occurring  with  typical  operations. 

In  1997.  TVA  and  DOE  signed  a 
Memorandum  of  Understanding  to  fully 
investigate  the  commercial  and 
technical  viability  of  using  up  to  33 
metric  tons  of  "off-spec"  HEU  T\'A 
requested  formal  proposals  from  all 
domestic  commercial  fuel  vendors  in 
1998  to  provide  serx'ices  including  HEU 
purification,  downblending.  conversion 
to  uranium  dioxide  powder,  and 
fabrication  into  fuel  assemblies  A 
consortium  composed  of  Framatome- 
Cogema  Fuels  in  Lynchburg.  Virginia. 
Siemens  Power  Corporation  in 
Richland.  Washington,  and  Nuclear 
Fuel  Services  in  Erwin.  Tennessee, 
provided  the  best  proposal.  Subsequent 
to  the  original  proposal.  Framatome- 
Cogema  Fuels  and  Siemens  Power 
Corporation  merged  into  Framatome 
ANT  T\'A  then  initiated  )oint 
negotiations  with  DOE  and  the 
consortium  to  determine  the  most  cost- 
effective  approach  to  complete  the  HEU 
disposition  consistent  with  the  FEIS 
assumptions.  These  negotiations  have 
culminated  in  the  T\'A  decision  to  enter 
into  agreements  with  DOE  and  the 
commercial  consortium.  These 
agreements  have  the  following  major 
provisions: 

1  DOE  shall  provide  natural  uranium 
in  the  form  of  UF6  to  TVA  as 
blendstock. 

2,  T\'A  shall  provide  natural  uranium 
oxide  for  downblending  33  metric  tons 
of  HEU. 

3  TVA's  contractor  shall  convert  225 
metric  tons  of  natural  uranium  powder 
into  UN  solution  and  ship  the  solution 
to  SRS  for  downblending  HEU. 

4  DOE  shall  downblend 
approximately  1 6  metric  tons  of  HEU  at 
SRS  into  low-enriched  UN  solution 
containing  233  metric  tons  of  uranium 

5.  T\'A"s  contractor  shall  ship  the 
low-enriched  UN  solutions  from  SRS  to 
the  NFS  site 

6.  DOE  shall  ship  approximately  17 
metric  tons  of  HEU  to  NFS  for 
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downblending  into  low-enriched  UN 
solution  containing  228  metric  tons  of 
uranium. 

7.  TVA's  contractor  shall  convert  all 
of  the  low-enriched  UN  solutions  to 
U02  powder  containing  461  metric  tons 
of  uranium  at  the  NFS  site. 

8.  TVA's  contractor  shall  ship  the 
U02  powder  to  Richland.  WA  for  fuel 
pellet  and  fuel  assembly  fabrication. 

The  environmental  impacts  of  the 
above  actions  have  been  evaluated  by 
TVA  and  determined  to  be  bounded  by 
the  actions  analyzed  in  the  FEIS.  The 
following  discussion  provides  the  basis 
for  this  determination,  and  also  attempts 
to  address  comments  received  from  the 
public,  organizations  and  agencies. 

Impact  of  Blendstock  Selection 
(Provisions  1  and  2) 

DOE  evaluated  a  number  of  different 
options  for  providing  uranium 
blendstock  to  blend  the  HEU  (FEIS 
pages  2-4  &  2-14).  These  included 
depleted  uranium  and  natural  uranium 
both  in  the  form  of  UF6  and  uranium 
oxide  powder.  The  natural  or  depleted 
UF6  to  be  provided  to  TVA  already 
exists  in  DOE  inventory  at  the  USEC. 
Transfer  to  TVA  would  be  accomplished 
at  the  USEC  site  by  a  "book  transfer"  to 
the  TVA  inventory  already  in  storage  at 
USEC.  Therefore,  no  environmental 
impact  would  result  from  this  transfer 
action.  Since  a  UNH  blending  process 
will  be  utilized  both  at  SRS  and  NFS. 
UF6  must  be  converted  into  uranium 
oxide  powder  for  dissolution  into  UN 
solution.  TVA  evaluated  the  alternative 
of  converting  the  UF6  to  uranium  oxide 
at  one  of  its  commercial  fuel  fabricators 
versus  procuring  uranium  oxide  powder 
directly  on  the  commercial  uranium 
market.  The  total  cost  of  shipping  the 
UF6  (either  natural  or  depleted 
uranium),  conversion  to  uranium  oxide 
powder,  and  shipping  the  powder  to 
NFS  for  dissolution  was  greater  than 
procuring  the  powder  directly 
Furthermore,  the  environmental  impact 
of  the  UF6  conversion  to  powder  would 
be  greater  Approximately  50-70 
shipments  of  depleted  or  natural  UF6 
from  the  USEC  facilities  in  Paducah. 
Kentucky,  or  50  shipments  of  depleted 
LT6  from  Oak  Ridge,  Tennessee,  would 
be  required  The  FEIS  evaluated 
shipping  UF6  to  the  GE  (now  Global 
Nuclear  Fuel — GNF)  plant  in 
Wilmington,  North  Carolina,  from 
Paducah  (a  distance  of  1.278  km)  or 
from  Oak  Ridge  (a  distance  of  791  km) 
for  conversion  to  uranium  oxide 
powder.  Once  converted  the  uranium 
oxide  powder  would  have  to  be  shipped 
from  the  GNF  plant  to  NFS  (a  distance 
of  860  Km)  in  approximately  40 
shipments.  To  complete  these  actions,  a 


minimum  of  90  total  shipments 
resulting  in  73,950  shipment-km  of 
transportation  would  be  required.  TVA 
proposed  procuring  uranium  oxide 
powder  directly  from  a  commercial 
supplier  such  as  Cameco  in  Ontario. 
Canada.  Approximately  40  shipments  of 
uranium  powder  from  the  Cameco 
facility  in  Blind  River,  Ontario,  Canada 
(a  distance  of  1,700  Km  from  NFS) 
would  be  required,  resulting  in  68.000- 
km  of  transportation.  Although,  the 
route  from  Cameco  to  NFS  was  not 
specifically  analyzed  in  the  FEIS,  the 
expected  environmental  impact  from 
this  transportation  is  estimated  to  be 
less  than  the  UF6  alternative  primarily 
due  to  the  elimination  of  the  UF6 
shipments.  (Note  that  UF6  is  a  more 
volatile  chemical  form  than  uranium 
oxide)  Shipment  of  uranium  oxide 
powder  from  other  commercial 
suppliers  in  the  United  States  would 
have  less  impact  than  shipments  from 
Cameco  The  FEIS  did  evaluate  the 
impact  of  shipping  natural  uranium 
powder  from  the  Hanford  site  in 
Richland,  Washington,  to  SRS  (a 
distance  of  4.442  km)  to  bound  the 
maximum  intersite  transportation 
effects  (FEIS  page  2-14  and  Appendix 
G)  for  all  intermediate  routes.  The  FEIS 
analyses  of  this  route  does  bound  the 
impact  of  the  TVA  proposed  action. 
TVA  also  evaluated  use  of  surplus 
depleted  uranium  solutions  at  SRS  and 
surplus  low-enriched  uranium  powder 
at  DOE's  Fernald  site  as  blendstock. 

Both  of  these  alternatives  were 
unacceptable  because  the  chemical 
contaminants  in  this  material  made  it 
unusable  as  blendstock 

Finally,  the  incremental  effect  of 
TVA's  adopted  action  is  less  than  the 
TVA  alternative  action  of  refueling  its 
reactors  using  uranium  procured  in  the 
commercial  market.  If  TVA  did  not  use 
the  surplus  HEU  as  a  source  of  uranium, 
it  would  have  to  procure  natural  UF6 
from  its  commercial  vendors.  Only  two 
vendors  exist  in  North  America, 
ConverDyne  in  Illinois  and  Cameco  in 
Canada  TVA  normally  procures  50 
percent  of  its  requirements  annually 
from  each  of  these  suppliers.  If  the  HEU- 
derived  uranium  is  not  used,  TVA 
would  procure  approximately  2,500,000 
kg  of  uranium  as  UF6  from  Cameco. 
This  would  require  over  300  shipments 
of  natural  UF6  from  Cameco  to  USEC 
enrichment  facilities  at  Paducah, 
Kentucky,  (a  distance  of  1450  km) 
resulting  in  435,000  shipment-km. 
Therefore,  the  proposed  action, 
procuring  natural  uranium  oxide 
powder  from  Cameco  as  blendstock  has 
much  less  significant  envirormiental 
impacts  in  regard  to  transportation  than 


the  alternative  of  not  using  the  HEU- 
derived  uranium. 

Impact  of  Blendstock  Dissolution 
(Provision  3) 

The  natural  uranium  oxide  powder 
delivered  to  NFS  will  be  converted  into 
a  uranyl  nitrate  solution  for  blending 
HEU  using  the  UNH  blending  process 
(FEIS  page  2-20).  Approximately, 
562,500  liters  of  uranyl  nitrate  solution 
containing  225,000  kg  of  uranium  will 
be  shipped  from  the  NFS  site  in  Erwin, 
Tennessee,  to  the  SRS  in  Aiken.  South 
Carolina,  (a  distance  of  620  km).  The 
shipments  will  be  made  in  DOT 
certified  cargo  tank  trailers  approved  for 
shipping  uranyl  nitrate  solution. 
Approximately  50  shipments  total  will 
be  required  with  a  maximum  of  15 
shipments  in  a  year.  The  route  to  be 
taken  will  primarily  be  interstate 
highways  from  Johnston  City, 
Tennessee,  to  Asheville,  North  Carolina, 
via  1-81  and  1-40,  Asheville,  North 
Carolina,  to  Columbia,  South  Carolina, 
via  1-26,  and  Columbia,  South  Carolina, 
to  Aiken,  South  Carolina,  via  1-20.  The 
FEIS  does  not  specifically  evaluate  these 
shipments  in  Appendix  G.  However,  the 
FEIS  does  evaluate  shipment  of  4 
percent  uranyl  nitrate  solution  from  SRS 
to  the  Westinghouse  commercial  fuel 
fabrication  plant  in  Columbia.  South 
Carolina,  (FEIS  page  4-95)  and  the 
shipment  of  4  percent  uranyl  nitrate 
hexahydrate  from  NFS  to  Westinghouse 
in  Columbia,  South  Carolina.  (FEIS  page 
G-7)  over  the  same  route  The  results  of 
the  FEIS  transportation  analyses  bound 
the  expected  impacts  of  the  planned 
natural  uranyl  nitrate  solution 
shipments  from  Erwin,  TN  to  Aiken,  SC 
because  the  total  number  of  shipments 
evaluated  in  the  FEIS  over  the  same 
route  is  greater  than  500  shipments  and 
the  FEIS  analyses  were  done  for  4 
percent  enriched  uranium  instead  of 
natural  uranium.  The  total  health 
impact  of  shipping  the  natural  uranyl 
nitrate  solution  (estimated  at  <6E-03 
fatalities  total)  is  significantly  less  than 
the  total  heath  impact  from  the  FEIS 
analyses  (5.5E-02  fatalities  total). 
Furthermore,  the  FEIS  bounding 
analyses  for  shipping  natural  uranium 
blendstock  (FEIS  page  2-14)  is  from  the 
Hanford  site  in  Richland,  Washington, 
to  SRS  (a  distance  of  4,442  km).  For  50 
shipments  of  natural  uranium 
blendstock  over  this  route  a  total  health 
impact  of  3.7E-02  fatalities  can  be 
calculated  from  Table  G.1-6  of  the  FEIS. 

Impact  of  Blending  17  Metric  Tons  of 
HEU  at  SRS  (Provision  4) 

The  FEIS  specifically  evaluates 
blending  up  to  200  metric  tons  of  HEU 
to  a  combination  of  4  percent  UNH  and 


0.9  percent  UNH  at  SRS  (FEIS  pages  2- 
64  to  2-77). 

Impact  of  Shipping  Enriched  Uranyl 
Nitrate  Solution  from  SRS  to  NFS 
(Provision  5) 

TVA's  contractor  will  ship  233  metric 
tons  of  low  enriched  uranium  as  uranyl 
nitrate  solution  from  SRS  to  NFS  in 
Erwin,  Tennessee.  The  route  to  be  used 
is  the  same  route  discussed  previously 
in  regard  to  natural  uranium  solution 
shipping.  The  shipments  will  be  made 
in  230  gallon  Type  B  shipping 
containers  licensed  by  the  NRC.  Each 
commercial  truck  shipment  will  carry  9 
shipping  containers  for  a  total  of  2070 
gallons  containing  800  kg  of  uranium. 
Type  B  shipping  containers  are  required 
by  federal  regulations  for  these 
shipments  because  of  the  U-234 
concentration  expected  ih  the  uranyl 
nitrate  solution.  Type  B  containers  are 
designed  and  tested  to  meet  stringent 
requirements  (FEIS  page  G-14)  to 
ensure  that  the  contents  are  not  released 
even  imder  h\'pothetical  accident 
conditions.  TVA  contracted  with 
Columbiana  Boiler  to  design,  test,  and 
license  a  bulk  liquid  transport  package 
suitable  for  shipping  low-enriched 
uranyl  nitrate  solution. 

The  uranyl  nitrate  solution  shipping 
campaign  will  occur  over  the  period  of 
2003-2007  and  vdll  require 
approximately  300  shipments.  The 
maximum  number  of  shipments 
expected  per  year  is  70.  The  FEIS 
evaluated  shipment  of  4  percent  uranyl 
nitrate  solution  from  SRS  to  the 
Westinghouse  commercial  fuel 
fabrication  plant  in  Columbia.  South 
Carolina,  (FEIS  page  4-95)  using  Type  A 
cargo  tankers  and  the  shipment  of  4 
percent  uranyl  nitrate  hexahydrate 
crystal  from  NFS  to  Westinghouse  in 
Columbia,  South  Carolina  (FEIS  page  G- 
7)  using  Type  A  containers. 

These  shipments  are  over  the  same 
route  proposed  for  the  low  enriched 
uranyl  nitrate  solution.  The  results  of 
the  FEIS  transportation  analyses  cited 
bound  the  expiected  impacts  of  the 
planned  low  enriched  uranyl  nitrate 
solution  shipments  because  the  total 
number  of  shipments  evaluated  in  the 
FEIS  over  the  same  route  is  greater  than 
500  shipments  as  compared  to  the  300 
shipments  necessitated  by  the  TVA 
action.  Additionally,  the  FEIS  assiunes 
the  shipments  are  made  in  Type  A 
containers  (FEIS  page  4-102)  with  a  100 
percent  content  release  rate  during 
maximiun  accident  conditions  (FEIS 
page  G-2).  The  low  enriched  uranyl 
nitrate  solution  shipments  will  be  made 
in  Type  B  containers  with  zero  content 
release  expected  during  accident 
conditions.  The  total  health  impact  of 
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shipping  the  low  enriched  uranyl  nitrate 
solution  is  estimated  to  be  less  than 
5.8E-02  fatalities  using  the  conservative 
assumptions  of  the  FEIS.  The  smaller 
number  of  shipments  and  the  use  of 
Type  B  containers  would  result  in  lesser 
health  impacts  from  TVA  actions. 
Furthermore,  the  FEIS  bounding 
analyses  for  shipping  low  enriched 
uranium  is  from  SRS  to  Siemens  in 
Richland.  Washington,  (a  distance  of 
4.442  km).  For  300  shipments  of  low- 
enriched  uranium  over  this  route  a  total 
health  impact  of  2.1E-01  fatalities  can 
be  calculated  from  Table  G.1-7. 

Impact  of  Blending  16  Metric  Tons  of 
HEU  at  NFS  (Provision  6) 

The  FEIS  specifically  evaluates 
blending  up  to  200  metric  tons  of  HEU 
to  a  combination  of  4  percent  LTNH  and 
0.9  percent  UNH  at  NFS  (FEIS  pages  2- 
64  to  2-77) 

Impact  of  Converting  Low  Enriched 
Uranyl  Nitrate  Solution  to  U02 
(Provision  7) 

Processing  and  downblending  up  to 
200  metric  tons  of  HEU  at  the  NFS  site 
is  specifically  evaluated  in  the  FEIS. 
The  FEIS  assumes  that  the  product  of 
the  downblending  operation  would  be 
UNH  cr>'stals.  The  process  is  illustrated 
in  the  FEIS  on  page  2-21.  Further,  the 
FEIS  assumes  that  the  UNH  cr\'stals  will 
be  shipped  to  commercial  fuel 
fabricators  for  dissolution  to  UN  liquid, 
denitration  to  U308  powder,  and 
reduction  to  U02  powder. 

Under  TVA's  adopted  action,  the 
denitration  and  reduction  processes  to 
produce  low  enriched  U02  powder 
would  be  undertaken  at  the  NFS  site. 
The  FEIS  evaluated  the  impacts  of 
downblending  25  percent  of  the  surplus 
HEU  (50  metric  tons)  to  0.9  percent 
eiuiched  uranyl  nitrate  solution  (3750 
metric  tons)  and  conversion  to  U308 
powder  at  the  NFS  site  (FEIS  pages  2- 
20  to  2-22  and  2-41  to  2-44).  Thermal 
denitration  of  uranyl  nitrate  solution  to 
U308  will  produce  essentially 
equivalent  gaseous  and  liquid  effluents 
as  the  ammonium  diuranate(ADU) 
process  used  to  produce  U02.  In  the 
thermal  denitration  process,  nitrates  are 
recovered  from  the  offgas  in  a  liquid 
process.  In  the  ADU  process,  the  nitrates 
are  also  recovered  as  liquid  and  the 
ammonium  hydroxide  is  recycled.  Both 
processes  require  offgas  treatment 
including  filtration  for  loranium  solids 
by  HEPA  filtration.  Since  the  effluent 
from  the  ADU  process  will  be 
concentrated  and  solidified,  the  impact 
to  the  environment  will  be  minimized 
Therefore,  the  FEIS  analyses  for 
conversion  of  3750  metric  tons  uranium 
as  uranyl  nitrate  solution  to  U308 


powder  bound  the  expected  impacts  of 
the  proposed  conversion  of  461  metric 
tons  uranium  as  low  enriched  uranvl 
nitrate  solution  to  U02  powder  at  the 
NFS  site.  Addition  of  these  processes 
and  the  storage  tank  facility  at  the  NFS 
site  for  uranyl  nitrate,  would  require  a 
license  amendment  from  the  NRC  The 
NRC  will  independently  evaluate  the 
potential  environmental  impacts  of  a 
proposed  license  amendment  bv  NFS 

Impact  of  Shipping  461  Metric  Tons  of 
U02  Powder  to  Framatome  ANP- 
Richland  (Provision  8) 

After  the  low  enriched  uranyl  nitrate 
solution  is  converted  into  U02  powder 
at  fvJFS.  it  will  be  shipped  to  the 
Framatome  .\NP  fuel  fabrication  facility 
in  Richland.  Washington.  The  shipping 
campaign  will  occur  over  the  period  of 
2004-2008  A  total  of  154  shipments 
will  be  required  to  transport  461  metnc 
tons  of  uranium  as  U02  powder  The 
maximum  number  of  shipments 
expected  in  any  one  year  is  40  The  U02 
will  be  packaged  in  type  B  shipping 
containers  meeting  DOT  requirements 
and  licensed  by  the  .NRC.  The  FEIS 
evaluates  shipping  low  enriched 
uranium  as  UNH  crvstals  from  NFS  (o 
Siemens  (now  Framatome  ANT)  in 
Richland,  WA.  UNH  crystals  require 
more  volume  than  U02  powder. 
therefore.  215  shipments  would  be 
needed  to  ship  the  461  metnc  tons  of 
uranium  as  crystals  Furthermore  UNH 
crystals  are  much  more  soluble  than 
U02  powder  and  accidental  releases  of 
USH  crystals  would  likely  have  a  more 
significant  impact  than  releases  of  U02 
powder  From  the  FEIS  Table  G.1-7,  the 
total  health  impact  for  these  shipments 
is  calculated  as  1  44E-01  fatalities  The 
FEIS  analyses  bound  the  expected 
impacts  of  shipping  the  low  enriched 
uranium  as  U02. 

Use  of  0€f.Specification  HEU 

TVA  is  planning  to  use  the  off- 
si>ecification  material  described  in  the 
FEIS  that  can  be  economically 
recovered.  The  FEIS  does  cover  the 
impact  of  blending  this  off-specification 
uranium  to  4  p>ercent  enrichment  for 
commercial  reactor  use  in  Alternative  5 
:  Maximum  Commercial  Use 
Alternatives  (Pages  2-9).  This 
alternative  evaluated  an  85  percent  fuel/ 
15  percent  waste  ratio  for  200  metric 
tons  of  surplus  HEU.  The  85  percent 
commercial  fuel  usage  included  off- 
specificabon  uranium  that  could  be 
economically  recovered  (approximately 
33  metric  tons).  The  15  percent  waste 
included  HEU  material  that  cannot  be 
economically  recovered  The  results  are 
summarized  in  Table  2  4-1  (page  2-64) 
and  discussed  in  Chapter  4  of  the  FEIS 
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Socioeconomics 

TVA's  staff  economist  reviewed  the 
DOE  FEIS  and  concluded  that  the  FEIS 
adequately  covers  the  socioeconomic 
and  environmental  justice 
considerations  for  TVA's  proposed 
actions.  One  activity  was  evaluated  in 
greater  detail  for  socioeconomic  effects 
to  corroborate  that  effects  were  minimal 
and  did  not  create  additional 
substantive  issues  or  potential  for 
impacts.  Construction  of  additional 
facilities  at  NFS  is  not  explicitly 
addressed  in  the  DOE  FEIS. 
Construction  wtjuld  require  about  4 
years,  with  a  maximum  employment  of 
about  105  workers.  This  activity  would 
have  a  positive  socioeconomic  impact 
on  the  area.  At  maximum  employment, 
the  number  of  jobs  in  Unicoi  County, 
where  the  facility  is  located,  would 
increase  about  1.6  percent.  However,  the 
Labor  Market  Area  within  which  most 
construction  workers  would  live,  also 
mcludes  Carter.  Sullivan  and 
Washington  Counties.  This  Labor 
Market  Area  (LMA)  has  a  combined 
employment  level  of  over  189.000 
workers.  Therefore  the  maximum  LMA 
employment  increase  during 
construction  would  be  less  than  one- 
tenth  of  one  percent  and  would 
constitute  a  mmor.  insignificant 
addition  to  employment  in  the  LMA. 

Other  Considerations 

As  discussed,  the  DOE  FEIS  bounds 
the  expected  environmental  impacts 
from  the  proposed  TVA  actions. 
Furthermore,  the  alternative  of 
obtaining  low  enriched  uranium 
through  conventional  mining,  milling, 
conversion,  and  eru"ichment  has  far 
greater  environmental  impacts  than  the 
proposed  action  To  produce  an 
equivalent  amount  of  LEL'  for  fuel  rod 
assemblies  would  require  14  million 
pounds  of  L'308  which  would 
conservatively  require  mining  about 
140,000  tons  of  ore.  Finally,  the 
following  should  be  considered.  The 
Department  of  Transportation  estimates 
that  3.6  billion  tons  of  regulated 
hazardous  materials  are  transported 
each  year  in  the  United  States  with 
approximately  500,000  shipments  of 
hazardous  materials  occurring  each  day 
(FEIS  page  4-101)  There  are 
approximately  2  million  annual 
shipments  of  radioactive  materials 
representing  about  2  percent  of  the 
annual  hazardous  material  shipments. 
As  discussed.  TVA's  proposed  actions 
will  replace  some  of  those  shipments 
with  other  shipments  in  the  form  of 
natural  uranium  and  low  enriched 
uranium,  .Ml  of  the  shipments 
anticipated  resulting  from  the  TVA 


actions  would  represent  less  than  a  0.01 
percent  increase  in  the  number  of 
expected  radioactive  material  shipments 
over  the  same  time  period,  and 
constitute  an  insignificant  addition  to 
the  amount  of  such  material  shipped. 

Avoidance  and  Minimization  of 
Environmental  Harm 

As  discussed,  implementation  of  the 
decisions  in  this  ROD  will  result  in  low 
environmental  and  health  impacts 
during  normal  operations.  These 
impacts  were  adequately  addressed  in 
the  DOE  FEIS.  However.  DOE,  TVA,  and 
its  contractors  will  take  all  reasonable 
steps  to  avoid  or  minimize  harm, 
including  the  following; 

•  DOE  and  TVA  will  use  current 
safety  and  health  programs  and 
practices  to  reduce  impacts  by 
maintaining  worker  radiation  exposure 
as  low  as  reasonably  achievable, 

•  DOE.  TVA  and  its  contractors  will 
meet  appropriate  waste  minimization 
and  pollution  prevention  objectives 
consistent  with  the  Pollution  Prevention 
Act  of  1990.  As  discussed  in  the  HEU 
FEIS,  segregation  of  activities  that 
generate  radioactive  and  hazardous 
wastes  will  be  employed,  where 
possible  to  avoid  the  generation  of 
mixed  wastes.  Treatment  to  separate 
radioactive  and  non-radioactive 
components  will  be  employed  to  reduce 
the  volume  of  mixed  wastes.  Where 
possible,  non-hazardous  materials  will 
be  substituted  for  those  that  contribute 
to  the  generation  of  hazardous  or  mixed 
waste.  Waste  streams  would  be  treated 
to  facilitate  disposal  as  nonhazardous 
wastes,  where  possible.  In  addition  to 
following  such  practices  at  its  own 
federal  facilities,  TVA  and  DOE  will 
seek  to  include  comparable 
requirements  in  contracts  with 
commercial  facilities. 

Dated   November  4,  2001. 
|ohn  Scalice, 

Chief  Nuclear  Officer  and  Executive  Vice 

President 

|FR  Doc   01-28844  Filed  11-16-01;  8:45  am] 

BtLUNG  CODE  812(M»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Approval  of  the  Record  of 
Decision  for  the  Proposed  Chicago 
Terminal  Airspace  Project 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  approval  of  the  Record 
of  Decision  (ROD). 


SUMMARY:  The  FAA  is  announcing  the 
approval  of  the  Record  of  Decision 
(ROD)  for  the  Final  Environmental 
Impact  Statement  for  the  C;hicago 
Terminal  Airspace  Project  (CTAP).  The 
ROD  provides  final  agency 
determinations  and  approvals  for  air 
traffic  actions. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Annette  Davis,  Environmental 
Specialist,  AGL-520,E,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018, 
Telephone  (847)  294-8091. 
SUPPLEMENTARY  INFORMATION:  The  ROD 
describes  and  approves  the 
implementation  of  FAA  actions 
associated  with  high-altitude  airspace 
and  procedural  changes  for  flights  to/ 
from  the  Chicago  region.  The  project 
would  not  provide  for  any  airport 
related  development  nor  would  it  cause 
significant  adverse  environmental 
impacts.  The  FAA's  actions,  which 
include  only  air  traffic  actions,  are 
described  tin  detail  in  the  CTAP  Final 
Environmental  Impact  Statement  (FEIS), 
which  was  approved  on  August  23. 
2001. 

In  reaching  the  decisions,  the  FAA 
has  given  careful  consideration  to:  (a) 
The  aviation  safety  and  operational 
objectives  of  the  project  in  light  of  the 
various  aeronautical  factors  and 
judgments  presented;  (b)  the  need  to 
enhance  efficiency  of  the  national  air 
transportation  system;  and  (c)  the 
anticipated  environmental  impacts  of 
the  project. 

The  FAAs  determinations  on  CTAP 
are  discussed  in  the  ROD,  which  was 
approved  on  November  2,  2001. 
ADDRESSES:  The  ROD  is  available  for 
review  at:  Federal  Aviation 
Administration;  Airspace  Branch;  AGL- 
520.  2300  East  Devon  Avenue,  Des 
Plaines.  Illinois,  60018.  Individuals  who 
would  like  to  review  the  ROD  must 
contact  Ms.  Annette  Davis  at  (847)  294- 
8091  to  make  prior  arrangements.  The 
ROD  will  also  be  posted  at  the  following 
Web  site:  http://www.faa.gov/ctap.html 

Issued  in  Des  Plaines.  Illinois  on  November 
9,  2001. 

Nancy  B,  Shelton. 
Manager.  Air  Traffic  Division. 
[PR  Doc.  01-28869  Filed  11-16-01;  8:45  ami 

BILXJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
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Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety- 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Morris  Leasing  Company,  Ltd, 

[Docket  Number  FRA-2001-99991 

The  Morris  Leasing  Co.,  Ltd,  of  White 
Pigeon,  Michigan  has  petitioned  for  a 
waiver  of  compliance  for  two 
locomotives  from  the  requirements  of 
the  Safety  Glazing  Standards,  49  CFR 
part  223,  which  requires  certified 
glazing  in  all  windows  and. 
additionally,  a  waiver  of  compliance  for 
one  locomotive  from  the  requirements 
of  the  Railroad  Safety  Appliance  Safety 
Standards,  49  CFR  part  231 ,  which 
requires  all  locomotives  built  prior  to 
April  1 ,  1977,  be  equipped  with  four 
switching  steps. 

The  two  locomotives  are  used  for 
hauling  cars  for  unloading  limestone. 
The  locomotives  do  not  cross  any  public 
highways,  highway  grade  crossings,  or 
public  streets. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  bv 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify-  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identif\-  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2001-9999)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  SW..  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.  dot.gov. 


Issued  in  Washington,  DC  on  November  13 
2001. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

(FR  Doc.  01-28871  Filed  11-16-01;  8:45  am] 

8ILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001 -10900] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998 
Chrysler  Grand  Voyager  Multipurpose 
Passenger  Vehicles  are  Eligible  for 
Importation 

AGENCY:  .National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1998 
Chrysler  Grand  Voyager  multipurpose 
passenger  vehicles  are  eligible  for 
importation. 


SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1998 
Chrysler  Grand  Voyager  multipurpose 
passenger  vehicles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  19,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590  (Docket  hours  are  from  9  am  to 
5  pm) 

FOR  FURTHER  INFORMATION  COfiTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 


into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories.  Inc.  of  Houston,  Texas 
("WETL'KRegistered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  1998  Chrysler  Grand  Voyager 
multipurpose  passenger  vehicles, 
originally  manufactured  for  sale  in 
European  markets,  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  WETL  believes  are 
substantially  similar  are  1998  Chr>sler 
Grand  Voyager  multipurpose  passenger 
vehicles  that  were  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  bv  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards 

The  petitioner  claims  that  it  carefully 
compared  non-U. S  certified  1998 
Chrysler  Grand  Voyager  multipurpose 
passenger  vehicles  to  their  U.S. -certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1998  Chrysler  Grand 
Voyager  multipurpose  passenger 
vehicles,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards 

Specifically,  the  petitioner  claims  that 
non-U  S.  certified  1998  Chrysler  Grand 
Voyager  multipurpose  passenger 
vehicles  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos,  102 
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Tmnsmission  Shift  Lever  Sequence 
'   *   '.  \03  Defrosting  and  Befogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  and 
Electric  Brake  Systems.  106  Brake 
Hoses.  109  \'ew  Pneumatic  Tires.  113 
Hood  Uitch  Systems.  114  Theft 
Protection,  llfi  Motor  Vehicle  Brake 
Fluids.  118  Poiver  Window  Systems,  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  20.3  Impact 
Protection  for  the  Driver  from  the 
Steering  Control  Panel.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Beit  Assembly 
Anchorages.  212  Windshield  Retention. 
214  Side  Impact  Protection.  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intrusion.  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Additionallv,  the  petitioner  states  that 
non-U. S.  certified  1998  Chrysler  Grand 
Vovager  multipurpose  passenger 
vehicles  comply  with  the  Vehicle 
identification  Number  plate  requirement 
of  49  CFR  part  565  and  the  Bumper 
Standard  found  in  49  CFR  part  581. 
Petitioner  also  states  that  the  non-U. S. 
certified  1998  Chr\sler  Grand  Voyager 
multipurpose  passenger  vehicles  are  not 
covered  bv  the  Theft  Prevention 
Standard  l)f  49  CFR  part  541. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displavs:  Add  brake  warning  indicator 
label,  if  necessarv 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
Installation  of  headlight  and  taillight 
assemblies  with  sidemarker  lights. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1  Rearxiew Mirror: 
Etch  required  warning  on  passenger  side 
mirror  i^lass. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  audible  safety 
belt  warning  system  for  the  driver  side 
and,  if  necessary,  replacement  of  air  bag 
systems  and  knee  bolsters  with  U.S. 
versions. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
driver=s  side  door  jamb  to  meet  the 
requinmients  of  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401. 
400  Seventh  St..  SW,  Washington.  DC 


20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  aftOT  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1).  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  14.  2001. 
Marilynne  |acobs. 

Director^  Office  of  Vehicle  Safely  Compliance. 
|FR  Dor.  01-28831  Filed  11-15-01:  8:45  ami 
BILUNG  CODE  4910-59-P 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory-  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  the 
AdvisoH'  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  at  9  AM  on 
Wednesdav.  December  5.  2001,  at  the 
Sheraton  VVest  Palm  Beach  Hotel.  630 
Clearwater  Park  Road,  West  Palm  Beach. 
Florida.  The  agenda  for  this  meeting 
will  be  as  follows:  Opening  Remarks; 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs:  New 
Business:  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  November  30,  2001,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590; 202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC  on  November  14. 
2001. 

Marc  C.  Owen, 
Chief  Counsel. 
IFR  Doc  01-28850  Filed  11-16-01;  8,45  am) 

BILUrtG  CODE  4910-61 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34112] 

Cape  May  Seashore  Lines,  Inc.— 
Modified  Rail  Certificate 

On  October  22.  2001,  Cape  May 
Seashore  Lines,  Inc.  (CMSL),  a 
noncarrler,  filed  an  application  '  for  a 
modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  1150,  subpart  C.  Modified 
Certificate  of  Public  Convenience  and 
Necessity,  to  operate  approximately 
28.94  miles  of  rail  line  on  the  Cape  May 
Branch  between  milepost  51.87  at 
Tuckahoe,  N).  and  milepost  80.0  at  Cape 
May  City.  NJ,  and  on  the  Cape  May 
Point  Branch  between  milepost  0.0  at 
Cape  May  City  and  milepost  2.6  at  Cape 
May  Point.  Consolidated  Rail 
Corporation  (Conrail)  owned  and 
operated  the  line  until  September  15, 
1978,  when  it  was  sold  to  the  Commuter 
Operating  Agency  of  the  New  Jersey 
Department  of  Transportation  pursuant 
to  sections  206(c)(1)(D)  and  206(d)(5)(C) 
of  the  Regional  Rail  Reorganization  Act 
of  1973.  as  amended,  45  U.S.C.  701  et 
seq.  It  is  CMSL's  understanding  that 
Conrail  continued  to  provide  freight 
service  over  the  line  until  iune  10.  1983, 
when  Conrail  obtained  authority  from 
the  former  Interstate  Commerce 
Commission  to  terminate  operations 
over  the  line.- 

CMSL  also  states  that  after  Conrail 
terminated  its  operations.  The  Shore 
Fast  Line.  Inc..'  a  Class  III  short  line 
railroad,  provided  freight  service  on  the 
line.  This  carrier  was  subsequently 
replaced  by  the  Southern  Railroad  of 
New  Jersey. 

On  May  21.  1999.  CMSL  entered  into 
a  long  term  lease  agreement  with  the 
New  Jersey  Transit  Authority  (NJT). 
successor  to  the  New  Jersey  DOT's 
Commuter  Operating  Agency,  to  provide 
excursion  passenger  service  on  the  line. 
This  agreement  was  modified  on  May 
22,  2001.  to  give  CMSL  the  sole  and 
exclusive  right  to  operate  both 
excursion  passenger  and  common 
carrier  freight  service.  The  initial  term 


'  CMSL  concurrently  filed  redacted  and 
uiiri-rlactpd  vprsions  of  its  applicatinn,  along  with 
a  ri!t|uest  for  a  protective  order.  A  protective  order 
limiting  access  to  and  use  of  applicant's 
confidential  infonnalion  contained  in  its 
unredacled  filing  was  served  on  November  2.  2001 

^  See  iMnrail  Atxindonmpnt  in  (Jipe  May  County. 
V/.  Docket  No.  AB-167  (Sub-No.  478)  (ICC  ser.-ed' 
)uly  1.  1983). 

^  See  geneniUv.  Belter  Matenuls  Corporation  and 
I.e.  MrHugb-ControI  E.\emption  The  Shore  Fast 
Line.  Inc..  and  The  Shore  Fast  Line.  I nc  Operation 
and  Commodities  Clause  Exemption.  Finance 
Docket  No  30156  el  al..  (ICC  served  May  3,  1983). 
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of  the  lease  between  CMSL  and  NJT  is 
for  approximatelv  30  vears.  from  May 
21.1999,  to  July  31,  2029. 

The  line  connects  with  the  Conrail 
Shared  Assets  Operation  at  milepost 
51.87  at  Tuckahoe.  NJ,  providing 
customers  with  access  to  both  CSX 
Transportation,  Inc.  and  Norfolk 
Southern  Railroad  Company.  CMSL  will 
initially  provide  freight  service  over  the 
line  on  an  as-needed  basis,  and  will 
expand  this  service  as  conditions 
warrant. 

The  rail  segment  qualifies  for  a 
modified  certificate  of  public 
convenience  and  necessity.  See 
Common  Carrier  Status  of  States.  State 
Agencies  and  Instrumentalities  and 
Political  Subdivision,  Finance  Docket 
No.  28990F  (ICC  served  July  16,  1981). 

CMSL  indicates  that  no  subsidy  is 
involved,  that  there  are  no 
preconditions  for  shippers  to  meet  in 
order  to  receive  rail  service,  and  that  it 
has  obtained  liability-  insurance 
coverage. 

This  notice  will  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement:  Association  of 
American  Railroads,  50  F  Street  NW, 
Washington.  DC  20001;  and  on  the 
American  Short  Line  and  Regional 
Railroad  Association:  American  Short 
Line  and  Regional  Railroad  Association. 
1120  G  Street  NW.  Suite  520. 
Washington,  DC  20005. 

Decided:  November  7.  2001 

By  the  Board.  David  M.  Konschinik. 

Director.  Office  of  Proceedings 

Vernon  A.  Williams.  * 

Secretary. 

[FR  Doc.  01-28658  Filed  11-16-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  33407] 

Dakota,  Minnesota  &  Eastern  Railroad 
Corporation  Construction  Into  the 
Powder  River  Basin 

agency:  Surface  Transportation  Board. 
DOT. 

action:  Notice  of  availability  of  final 
environmental  impact  statement. 

SUMMARY:  The  Dakota.  Minnesota  & 
Eastern  Railroad  Corporation  (DM&E) 
filed  an  application  in  1998  with  the 
Surface  Transportation  Board  (Board) 
for  authority  to  construct  and  operate 
new  rail  line  facilities  in  east-central 
Wyoming,  southwest  South  Dakota,  and 


south-central  Minnesota.  This  project, 
knovra  as  the  Powder  River  Basin  (PRB) 
Expansion  Project,  would  involve 
construction  of  approximatelv  280  miles 
of  new  rail  line  to  extend  DM&E's 
existing  rail  line  from  Wall,  South 
Dakota  west  to  coal  mines  in  Wyoming's 
Powder  River  Basin.  Reconstruction  of 
another  approximately  600  miles  of 
DM&E's  existing  rail  would  allow 
operation  of  unit  coal  trains  along  the 
new  and  reconstructed  route. 

In  addition  to  the  Board's 
authorization,  the  project  would  require 
actions  by  five  other  Federal  agencies: 
the  U.S.  Department  of  Agriculture 
Forest  Service;  the  U.S.  Department  of 
Interior  Bureaus  of  Land  Management 
and  Reclamation;  the  US.  Army  Corps 
of  Engineers;  and  the  U.S.  Coast  Guard. 
In  conducting  the  necessary 
environmental  review,  the  Board's 
Section  of  Environmental  Analysis 
(SEA),  in  cooperation  with  these  five 
Federal  agencies,  published  a  Draft 
Envirormiental  Impact  Statement  (Draft 
EIS)  on  September  27.  2001.  This  was 
followed  by  a  152-day  comment  period 
and  12  public  meetings,  which 
produced  more  than  8.600  comments  on 
the  Draft  EIS.  As  required  by  the 
National  Environmental  Policy  Act 
(NEPA).  SEA  has  reviewed  and 
evaluated  all  comments,  prepared 
responses,  and  undertaken  additional 
research  and  analysis,  as  appropriate 

The  Final  EIS  reflects  SEAs 
independent  analysis  and  incorporates 
input  from  agencies,  elected  officials. 
Tribes,  communities,  organizations, 
businesses,  and  members  of  the  public. 
In  addition  to  presenting  the  results  of 
SEA's  additional  analysis,  and 
responses  to  Draft  EIS  comments,  the 
Final  EIS  includes  SEAs  final 
recommendations  to  the  Board  for 
mitigating,  to  the  extent  possible,  the 
potentially  significant  adverse 
environmental  impacts  associated  with 
the  proposed  project,  if  the  Board 
decides  to  give  final  approval  to  DM&E's 
proposal  The  Final  EIS  recommends 
far-reaching  and  extensive 
environmental  mitigation — 147 
conditions  in  all  The  Final  EIS  also 
contains  information  on  the  anticipated 
cost  of  SEAs  recommended 
envirormiental  mitigation  and  the 
mitigation  that  may  be  required  bv  the 
five  cooperating  agencies. 

On  December  10.  1998.  the  Board 
issued  a  decision  finding  that  DM&E's 
application  satisfies  the  transportation- 
related  requirements  of  49  U  S  C  10901 
The  Board  made  it  clear  that  it  would 
issue  a  subsequent  decision  on  the 
entire  proposed  project  after  completion 
of  the  environmental  review  process 
required  by  NEPA. 


Issuance  of  this  Final  EIS  terminates 
the  Board's  environmental  review 
process  SEA  has  determined  that 
neither  a  supplement  to  the  Draft  EIS 
nor  an  additional  comment  period  on 
this  Final  EIS  is  warranted  The  Board 
will  now  issue  a  final  decision,  based  on 
the  entire  enviroimaental  record. 
including  public  comments,  the  Draft 
EIS.  the  Final  EIS.  and  SEAs 
recommended  environmental 
mitigation.  In  its  final  decision,  the 
Board  will  grant,  deny,  or  grant  with 
conditions  the  proposed  PRB  Expansion 
Project.  The  cooperating  agencies  will 
also  issue  decisions  under  their  own 
governing  statutes,  based  on  the  EIS  and 
various  applications  submitted  by 
DM&E. 

DM&E  cannot  begin  construction  of 
its  new  rail  line  until  the  Board  issues 
a  final  decision  approving  DM&E's 
application  and  the  decision  has 
become  effective  Under  the  regulations 
of  the  President's  Council  on 
Environmental  Quality  implementing 
NTPA.  no  decision  of  the  Board  or 
cooperating  agency  on  DM&E's  proposal 
may  be  made  until  30  days  after  the  U.S. 
Environmental  Protection  Agency 
publishes  a  Notice  of  Availability  of  the 
Final  EIS  in  the  Federal  Register 
(anticipated  on  November  30.  2001). 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Rutson,  Environmental  Project 
Director,  Section  of  Envirormiental 
.\nalysis.  Surface  Transportation  Board, 
Powder  River  Basin  Expansion  Project. 
l-877-i04-3044:  US  Department  of 
Agriculture  Forest  Service:  Wendy 
Schmitzer.  (307)  358-^690;  U.S. 
Department  of  the  Interior  Bureau  of 
Land  Management  Bill  Carson.  (307) 
746-6607;  U.S.  Army  Corps  of 
Engineers:  Chandler  Peter.  (307)  772- 
2300  (Omaha  District)  and  Timothy  Fell, 
(651)  290-5360  (St  Paul  District);  U.S 
Department  of  the  Interior  Bureau  of 
Reclamation:  Kenneth  Parr.  (605.)  394- 
9757;  US  Coast  Guard:  Bruce  McLaren. 
(314)  539-3724   [TDDTDY  for  hearing 
impaired:  1-800-877-8339  1 
SUPPLEMENTARY  INFORMATION:  Public 
Availability  The  entire  Final  EIS  has 
been  mailed  to  key  reviewing  agencies. 
Governors,  elected  officials,  and 
appropriate  county  officers,  as  well  as 
the  parties  of  record   It  is  also  available 
to  al!  interested  persons  for  review  at 
over  80  public  libraries  For  information 
on  where  to  view  a  copy  of  the  Final 
EIS.  please  call  SEAs  toll-free 
Environmental  Hotline  at  1-877-404- 
3044.  The  entire  document  is  also 
available  on  the  Board  s  Web  site 
lhttp://v\-ww. stb.dot.gov].  under 
"Decisions  &  Notices,"  listed  as 
"Envirormiental  Review"  by  Service 
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Date  (November  19.  2001).  Docket 
Number  (FD  33407).  or  Docket  Prefi.x 
(FD)  Finally,  a  printed  copy  of  the  Final 
ELS  may  be  obtained  for  a  fee  by 
contacting  Da-2-Da  Legal,  Room  405. 
1925  K  Street,  NW,  Washington.  DC 
20006.  telephone (202) 293-7776  or  vi» 
http  I'/Du     to     Da'&hotmail.com. 

B\  thp  Board,  Victoria  i  Kutson.  Chief, 
.SeitiDii  of  Emironmenta!  .^ndivsis. 

Vernon  .\.  Williams, 

Secrftur\ 

IFR  [).)(     (11-2H84  i  Kiieii  1  1-16-01;  8:45  am] 

BILUNG  COO€  491S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  3411 5] 

Tecumseh  Branch  Connecting 
Railroad  Company — Acquisition  and 
Operation  Exemption — Norfolk 
Southern  Railway  Company 

Tecumseh  Branch  Connecting 
Railroad  Company  (TBCR).  a  noncarner, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  from  Norfolk 
Southern  Railway  Company  and  to 
operate  approximately  2  1  miles  of  rail 
line  (known  as  the  Tecumseh  Branch) 
The  rail  line  is  a  portion  of  the  former 
Detroit,  Toledo  &  fronton  Railroad 
located  in  the  City  of  Adrian  and 
Township  of  Madison.  Lenawee  County 
ML  and  extends  between  milepost  44.2 


in  Madistin  Township  and  milepost  46,3 
in  Adrian,  TBCR  certifies  that  its 
projected  revenues  as  a  result  f)f  this 
transaction  will  not  result  in  the 
creation  C)f  a  Class  II  or  Class  I  rail 
carrier,  and  that  its  projected  annual 
revenues  will  not  exceed  S5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  November  1 
2001 

If  thn  notice  contains  false  or 
misleadiritj  information,  the  exemption 
is  void  <ib  iniii'i  Fetitums  to  revoke  the 
exemption  under  49  U.SC   10502(d) 
may  be  filed  at  any  time  The  filing  of 
a  petition  to  revoke  will  not 
automaticallv  stay  the  transaction 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No   34115,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Sei:retarv.  Case  Control  Unit.  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001    In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kenneth  ] 
Bisdorf.  2301  West  Big  Beaver  Road, 
Suite  600.  Troy,  MI  48084-3329. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
vvww  stb-dot  gov 

Dei  ;d^0    .November  8,  2001 

B\  the  Board,  Uavid  M  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A  Williams, 

Secretary 

VK  Uoi    01-28Bn9  Filed  1 1-15-01    rf  45  am', 
BH.1JNG  COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-09:  OTS  Nos.  H-3797  and  00386] 

Michigan  City  Savings  and  Loan 
Association,  Michigan  City,  IN; 
Approval  of  Conversion 

Notice  is  hereby  given  that  on 
November  13,  2001.  the  Director. 
Examination  Policy,  Office  of  Thrift 
Supervision  ("OTS").  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Michigan 
City  Savings  and  Loan  Association. 
Michigan  City,  Indiana,  to  convert  to  the 
stock  form  of  organization  Copies  of  the 
application  are  available  for  inspection 
by  appointment  (phone  number:  202- 
906-5922  ore-mail: 
Public. Inf (MOTS.  Treas.gov)  at  the 
Public  Reading  Room,  OTS.  1700  G 
Street,  NW.  Washington,  DC  20552.  and 
the  OTS  Central  Regional  Office,  1 
South  Wacker  Drive.  Suite  2000. 
Chicago,  Illinois  60606. 

Dated:  November  14.  2001 

By  the  Office  of  Thrift  Supervision 

Nadine  Y.  Washington. 

Corporate  Secretary- 

(FR  Doc,  01-28840  Filed  n-16-01 :  8  45  am) 

BILUNG  COOE  6720-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule   Proposed  Rate 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  41 
RIN  3038-AB71 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  242 

[Release  No.  34-44853;  RIe  No.  S7-16-01] 
RIN3235-A122 

Customer  Margin  Rules  Relating  to 
Security  Futures 

Correction 

In  the  issue  of  Tuesdav.  November  13. 
2001.  on  page  56902.  in  the  first 
column,  m  the  correction  of  prtiposed 
rule  document  01-24574,  in  the  first 


paragraph,  m  the  third  line.  "October 
24,  2001'   should  read   ■October  4, 
2001  '. 

In  the  same  correction,  in  the  first 
column,  in  paragraph  3  ,  m  the  first  line, 

the  same  page"  should  read    page 
50728' 

In  the  same  correction,  m  the  first 
column,  m  paragraph  4lb:,  in  the  second 
line,  "amount"  '-houid  read    amount 

;FR  Dfir    {':  ^24','^  FiiPQ  ]  :-l6-Ul:  8:45  am; 

BILUNG  COOE  1 505-01 -O 


SECURITIES  AND  EXCHANGE 
COMMISSION  — 

[File  No.  1-9641] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Identlx  Incorporated, 
Common  Stoclt.  $.01  par  value) 

October  31,  2001. 

Corrpction 

In  notice  document  01-27789 
appearing  on  page  56140  in  the  issue  of 
Tuesdav.  November  f>,  2001    makr  th^ 
fuiiowing  correction. 


Federal  Register 

Vol    66.  No.  223 

Monday.  November  19.  2001 


On  page  5(i]40  ;n  the  fir-^t  c  inumn 
'h<=  subipct  title  '-hnuid  he  d^  st-t  fnrh 
above 

[FR  Doc.  Cl-27789  Filed  11-16-01;  8:45  am] 

BILUNG  COO€  '5OS-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-113-AD;  Amendment 
39-12493;  AD  2001-22-14] 

RIN2120-AA64 

Airworthiness  Directives:  Overland 
Aviation  Services  Fire  Extinguishing 
System  Bottle  Cartridges 

Correct  10. n 

In  final  ruif  document  01-27412 
beginning  on  page  55559  m  the  issue  of 
Fridav,  November  2.  2001    make  the 
following  correctiPii 

On  page  55562,  in  the  second  tdble,  ;n 
the  first  entr\  under  the  Procedures 
!  oiumn    m  the  third  and  fourth  line. 
r»'mo\e    cartridge" 

FR  Doc    C  l-2"4l.;  Filed  11-16-01;  8:45  am.] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 
RIN  0960-AB01 

Revised  Medical  Criteria  for 
Determination  of  Disability, 
Musculoskeletal  System  and  Related 
Criteria 

agency:  Social  Security  Administration 

(SSA) 

ACTION:  Final  rules  with  request  for 

comments. 

summary:  We  are  revising  the  criteria  in 
the  Listing  of  Impairments  (the  listings) 
that  we  use  to  evaluate  musculoskeletal 
impairments  in  adults  and  children  who 
claim  Social  Security  or  Supplemental 
Security  Income  (SSI)  benefits  based  on 
disability  under  titles  II  and  XVI  of  the 
Social  Security  Act  (the  Act)  The 
revisions  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  musculoskeletal 
impairments 

When  the  final  rules  become  effective, 
we  will  apply  them  to  new  applications 
filed  on  or  after  the  effective  date  of  the 
rules  and  to  other  claims  described  in 
the  preamble  Individuals  who  currently 
receive  benefits  will  not  lose  eligibility 
as  a  result  of  these  final  rules. 

Also,  although  some  individuals  with 
musculoskeletal  impairments  will  not 
meet  the  requirements  of  these  final 
listings,  they  may  still  be  found  disabled 
at  a  later  step  in  the  sequential 
evaluation  process  based  on  their 
functional  limitations. 
DATES:  These  regulations  are  effective 
February  19.  2002  Coininents  must  be 
received  on  or  before  January  18,  2002 

ADDRESSES:  You  may  give  us  your 
comments  via  our  Internet  site  facility 
(i.e.,  Social  Security  Online)  at  http:// 
www.ssa.gov/regulations/index  htm:  e- 
mail  to  regulations@sso  gov:  telefax  to 
(410)  966-2830;  or,  letter  to  the 
Commissioner  of  Social  Security,  P  Q 
Box  17703,  Baltimore,  Maryland  21235- 
7703  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration.  L2109  West  Low  Rise 
Building.  6401  Security  Boulevard, 
Baltimore.  Maryland  21235-6401. 
between  8:00  a.m.  and  4:30  p  m.  on 
regular  business  days.  Comments  are 
posted  on  our  Internet  site,  or  you  may 
inspect  them  on  regular  business  days 
by  making  arrangements  with  the 
contact  person  shown  in  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  DiMarino.  Social  Insurance 
Specialist.  Office  of  Process  and 


Innovation  Management,  2109  West 
Low  Rise.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401.  (410) 
965-1789  or  TTY  (410)  966-5609  for 
information  about  these  rules.  For 
information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-free  number.  1-800- 
772-1213  or  TTY  1-800-325-0778,  or 
visit  our  Internet  web  site,  Social 
Security  Online,  at  www.ssa.gov. 
SUPPLEMENTARY  INFORMATION:  We  are 
revising  and  making  final  the  rules  we 
proposed  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  on  December  21,  1993 
(58  FR  67574).  Although  we  are 
publishing  these  regulations  as  final 
rules,  we  also  are  providing  the  public 
with  the  opportunity  to  provide  us  with 
comments  on  the  changes  we  have  made 
in  these  final  rules.  Although  this  is  not 
our  usual  practice  when  we  issue  final 
rules,  we  are  providing  an  opportunity 
to  comment  on  these  changes  for  two 
reasons.  First,  we  recognize  that  there  is 
significant  public  interest  in  the  listings 
that  we  use  to  adjudicate 
musculoskeletal  impairments,  since 
impairments  of  the  musculoskeletal 
system  represent  a  high  percentage  of 
cases  that  we  adjudicate  under  the 
listings.  Second,  we  are  committed  to 
ensuring  that  the  listings  for  the 
musculoskeletal  body  system  continue 
to  reflect  appropriate  advances  in 
medical  knowledge,  treatment  and 
methods  of  evaluating  musculoskeletal 
impairments  In  light  of  the  advances  in 
medical  knowledge  with  respect  to  the 
treatment  and  evaluation  of 
musculoskeletal  impairments,  we  have 
determined  that  the  most  appropriate 
way  to  ensure  that  the  requirements  of 
these  listings  continue  to  reflect  current 
medical  knowledge  is  to  request  public 
comments  on  the  changes  we  are 
making  in  these  final  rules. 

We  provide  a  summary  of  the 
provisions  of  the  final  rules  below.  A 
more  detailed  explanation  of  the 
provisions  of  the  final  rules  and  the 
changes  we  have  made  from  the  text  in 
the  NPRM  follows  in  the  section, 
"Revisions  to  Appendix  1."  We  then 
provide  a  summary  of  the  public 
comments  and  our  reasons  for  adopting 
or  not  adopting  the  recommendations  in 
the  summaries  of  the  comments  in  the 
section,  "Public  Comments."  The  final 
rule  language  follows  the  comment 
section. 

Background 

The  Act  provides,  in  title  II,  for  the 
payment  of  disability  benefits  to 
individuals  insured  under  the  Act.  Title 
II  also  provides  child's  insurance 


benefits  based  on  disability  and 
widow's  and  widower's  insurance 
benefits  for  disabled  widows,  widowers, 
and  surviving  divorced  spouses  of 
insured  individuals.  In  addition,  the  Act 
provides,  in  title  XVI.  for  SSI  payments 
to  persons  who  are  disabled  and  have 
limited  income  and  resources.  For 
adults  under  both  the  title  II  and  title 
XVn  programs  and  for  persons  claiming 
child's  insurance  benefits  based  on 
disability  under  the  title  II  program. 
"disability"  means  that  an 
impairment(s)  results  in  an  inability  to 
engage  in  any  substantial  gainful 
activity.  For  a  child  claiming  SSI 
benefits  based  on  disability,  "disability" 
means  that  an  impairment(s)  causes 
marked  and  severe  functional 
limitations.  Under  both  title  II  and  title 
XVI,  disability  must  be  the  result  of  a 
medically  determinable  physical  or 
mental  impairment(s)  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 
The  listings  contain  examples  of  some 
of  the  most  frequently  encountered 
impairments  in  the  disability'  program. 
The  criteria  include  specific  symptoms, 
signs,  and  laboratory  findings  that  are 
considered  to  characterize  impairments 
severe  enough  to  prevent  a  person  from 
doing  any  gainful  activity,  or  in  the  case 
of  a  child  claiming  SSI  benefits  under 
title  XVI  of  the  Act.  an  impairment  that 
causes  marked  and  severe  functional 
limitations.  The  listings  help  to  ensure 
that  determinations  and  decisions 
regarding  disability  have  a  sound 
medical  basis,  that  claimants  receive 
equal  treatment  through  the  use  of 
specific  criteria,  and  that  people  who 
are  disabled  can  be  readily  identified 
and  awarded  benefits  if  all  other  factors 
of  entitlement  or  eligibility  are  met. 

The  listings  contained  in  appendix  1 
to  subpart  P  of  part  404  are  referenced 
in  subpart  I  of  part  416.  The  listings  are 
divided  into  part  A  and  part  B  The 
criteria  in  part  A  are  applied  in 
evaluating  impairments  of  persons  age 
18  or  over.  The  criteria  in  part  A  may 
also  be  applied  in  evaluating 
impairments  in  children  (persons  under 
age  18)  if  the  disease  processes  have  a 
similar  effect  on  adults  and  children.  In 
evaluating  disability  for  children  using 
the  listings,  we  first  use  the  criteria  in 
part  B  and,  if  the  criteria  in  part  B  do 
not  apply,  we  use  the  criteria  in  part  A. 
See  §§404.1525  and  416.925.  We  use 
the  criteria  in  the  listings  only  to  make 
favorable  determinations  or  decisions 
regarding  disability.  We  never  deny  a 
claim  or  find  that  an  individual's 
disability  has  ceased  because  an 
impairment(s)  does  not  meet  or 
medically  equal  a  listing.  When  an 
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individual  has  a  severe  impairment(s) 
that  does  not  meet  or  medically  equal  a 
listing,  we  may  still  find  him  or  her 
disabled  (or  still  di-sabled)  based  on 
other  rules.  For  more  information  about 
our  sequential  evaluation  processes  for 
adults  and  children,  see  §§404.1520. 
416.920.  and  416.924  of  our  regulations 
regarding  initial  claims  and  §§404.1594. 
416.994,  and  416.994a  of  our  regulations 
regarding  continuing  disability  reviews. 

When  the  musculoskeletal  listings 
were  revised  and  published  in  the 
Federal  Register  on  December  6.  1985 
(50  FR  50068).  we  indicated  that 
medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  that  we 
periodically  review  and  update  the 
medical  criteria  in  the  listings. 
Accordingly,  we  published  termination 
dates  ranging  from  4  to  8  years  for  each 
of  the  specific  body  system  listings. 
These  dates  currently  appear  in  the 
introductorv'  text  of  the  listings.  We 
published  the  latest  extension  for  part  A 
and  part  B  of  the  musculoskeletal 
listings,  until  July  2.  2003.  in  the 
Federal  Register  on  lune  28.  2001  at  66 
FR  34361.  We  are  now  updating  the 
listings  for  the  musculoskeletal  system 
in  1.00  (part  A)  and  101.00  (part  B). 
These  regulations  will  expire  7  years 
after  the  effective  date  unless  revised 
and  issued  again  or  extended. 

We  published  these  regulations  in  the 
Federal  Register  on  December  21.  1993 
(58  FR  67574)  as  an  NPRM  We  gave 
members  of  the  public  a  period  of  60 
days  in  which  to  comment.  The 
comment  period  ended  on  Februarv  22. 
1994.  Thirty-four  commenters  provided 
comments  on  the  NPRM  We  have 
carefully  considered  all  the  comments 
submitted  and  we  respond  below  to 
those  comments  that  were  substantive. 
In  addition,  we  discuss  the  significant 
differences  between  the  final  rules  and 
the  proposed  rules  and  the  changes  we 
have  made  in  response  to  the  public 
comments 

Explanation  of  the  Effective  Date 

As  we  noted  in  the  "Date"  section  of 
this  preamble,  these  final  rules  will  be 
effective  February  19,  2002.  Under  the 
provisions  of  5  U.S.C,  801  ff,  for  certain 
rules,  we  must  provide  an  effective  date 
of  no  less  than  60  days  after  the  later  of 
the  date  the  rule  is  published  in  the 
Federal  Register  or  the  date  on  which 
we  sent  them  to  Congress  for  review. 
There  are  also  extensive  changes  in 
these  final  rules,  and  we  need 
additional  time  to  provide  training  and 
instructions  to  all  of  our  adjudicators. 
For  these  reasons,  we  have  provided 
that  the  rules  will  not  be  effective  until 
90  days  after  the  date  on  which  we 


published  them.  In  addition,  we  will 
carefully  consider  any  comments  we 
receive  in  order  to  determine  whether 
any  changes  in  these  rules  are 
necessar>'.  We  will  then  respond  to  the 
comments  we  receive  and  publish  anv 
necessar\'  revisions  as  ftnaJ  rules 

We  will  continue  to  apply  the  current 
rules  until  the  effective  date  of  these 
final  rules.  When  the  final  rules  become 
effective,  we  will  apply  them  to  new- 
applications  filed  on  or  after  the 
effective  date  of  the  rules.  Individuals 
who  currently  receive  benefits  will  not 
lose  eligibility  solely  as  a  result  of  these 
listings  going  into  effect. 

When  we  conduct  reviews  to 
determine  whether  an  individual's 
disability  continues,  we  do  not  find  that 
disability  has  ended  based  only  on  these 
changes  in  the  listings.  Our  regulations 
explain  that  we  continue  to  use  our 
prior  listings  when  we  review  the  cases 
of  people  who  receive  disability  benefits 
or  SSI  payments  because  we  found  that 
their  impairments  met  or  equaled  those 
listings.  In  these  cases,  we  determine 
whether  the  individual  has  experienced 
medical  improvement,  and  if  so. 
whether  the  medical  improvement  is 
related  to  the  ability  to  work.  If  the 
individual's  impairment  still  meets  or 
equals  the  same  listing  section  that  we 
used  to  make  our  most  recent  favorable 
determination  or  decision,  we  will  find 
the  medical  improvement  is  not  related 
to  the  ability  to  work.  If  the  individuals 
condition  has  medically  improved  so 
that  he  or  she  no  longer  meets  or  equals 
the  prior  listing,  we  engage  in  further 
evaluation  to  determine  whether  the 
individual  is  currently  disabled.  We 
may  find  that  such  an  individual  is 
currently  disabled,  depending  on  the 
full  circumstances  of  his  or  her  case.  See 
20CFR404.1594(c)(3)(i). 
416.994(b)(2)(iv)(A).  We  follow  a  similar 
rule  when  we  decide  whether  a  child 
who  is  eligible  for  SSI  payments  has 
experienced  medical  improvement  m 
his  or  her  condition.  20  CFR 
416.994a(b)(2). 

As  is  our  usual  practice  when  we 
make  changes  to  our  regulations,  we 
will  apply  these  final  rules  to  the  claims 
of  applicants  for  benefits  that  are 
pending  at  any  stage  of  our 
administrative  review  process, 
including  those  claims  that  are  pending 
administrative  review  after  remand  from 
a  Federal  court.  With  respect  to  claims 
in  which  we  have  made  a  final  decision, 
and  that  are  pending  judicial  review  in 
Federal  court,  we  expect  that  the  court's 
review  of  the  Commissioner's  final 
decision  would  be  made  in  accordance 
with  the  rules  in  effect  at  the  time  of  the 
final  decision.  If  the  court  determines 
that  the  Commissioner's  final  decision 


is  not  supported  by  substantial 
evidence,  or  contains  an  error  of  law.  we 
would  expect  that  the  court  would 
reverse  the  final  decision,  and  remand 
the  case  for  further  administrative 
proceedings  pursuant  to  the  fourth 
sentence  of  section  205(g)  of  the  Act. 
except  in  those  few  instances  in  which 
the  court  determines  that  it  is 
appropriate  to  reverse  the  final  decision 
and  award  benefits,  without  remanding 
the  case  for  further  administrative 
proceedings.  In  those  cases  decided  by 
a  court  after  the  effective  date  of  the 
rules,  where  the  court  vacates  the 
Commissioner's  final  decision  and 
remands  the  case  for  further 
administrative  proceedings,  on  remand, 
we  will  apply  the  provisions  of  these 
final  rules  to  the  entire  period  at  issue 
in  the  claim 

Explanation  of  the  Final  Rules 

For  clarity,  we  refer  to  the  changes  we 
are  making  here  as  "final"  rules  and  to 
the  rules  that  will  be  changed  by  these 
final  rules  as  the  "current"  rules.  These 
final  rules  update  our  regulations  to 
reflect  advances  in  the  medical 
treatment  and  methods  of  evaluating 
musculoskeletal  impairments  since  we 
published  the  current  rules  We  explain 
the  reasons  for  these  changes  in  more 
detail  below.  Because  these  final  rules 
provide  listing-level  criteria  that  reflect 
advances  in  medical  science  and 
technology,  some  individuals  with 
musculoskeletal  impairments  who 
would  meet  the  criteria  of  the  current 
listings  will  not  meet  the  requirements 
of  these  final  listings  Although  these 
individuals  may  not  have  their  claims 
allowed  at  the  third  step  of  our 
sequential  evaluation  process, 
depending  on  their  residual  functional 
capacity  and  age.  education  and  past 
work  experience,  they  may  be  found 
disabled  at  a  later  step  in  the  sequential 
evaluation  process. 

It  must  be  remembered  that  these  final 
rules  do  not  go  into  effect  until  February' 
19.  2002.  Therefore,  the  current  rules 
remain  in  effect  until  that  date. 

A  claimant  with  a  musculoskeletal 
impairment,  as  a  claimant  with  any 
other  impairment(s).  may  be  found 
disabled  without  considering  age. 
education,  and  work  experience,  if  his 
or  her  impairment(s)  meets  or  equals 
one  of  the  sets  of  medical  criteria  in  the 
listings.  We  do  not  deny  any  adult's 
claim  solely  because  his  or  her 
impairment(s)  does  not  meet  or  equal  in 
severity  the  requirements  of  any  listing. 
Under  the  sequential  evaluation  process 
set  out  in  §§404  1520  and  416  920  of 
our  regulations,  for  ever>-  adult  claimant 
whose  severe  impairment  or 
combination  of  impairments  does  not 
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meet  or  equal  in  severity  a  listing,  we 
assess  his  or  her  residual  functional 
capacity  to  determine  what  he  or  she 
can  still  do  despite  his  or  her 
limitations.  This  individualized 
assessment  of  the  individual's 
functioning  considers  all  relevant 
evidence.  Using  the  residual  functional 
capacity  assessment,  we  determine 
whether  the  person  retains  the  capacity 
to  perform  his  or  her  past  relevant  work; 
if  not.  we  determine  if  any  other  work 
exists  in  significant  numbers  in  the 
national  economy,  considering  the 
individual's  residual  functional 
capacity,  age.  education,  and  work 
experience  Thus,  we  do  not  deny  any 
adult's  claim  of  disability  on  the  sole 
basis  that  the  individual's 
musculoskeletal  impairment  or  any 
other  impairment(s)  does  not  meet  or 
equal  in  severity  the  criteria  of  a  listing. 

For  children  claiming  SSI  benefits 
based  on  disability,  the  impairment(s) 
must  cause  marked  and  severe 
functional  limitations  as  defined  in 
§416.906  following  a  sequential 
evaluation  process  for  children  set  out 
in  §416.924   if  the  child  has  a  severe 
impairment  that  does  not  meet  or 
medically  equal  the  requirements  of  a 
listed  impairment,  we  will  determine  if 
the  child's  impairment{s)  functionally 
equals  listing-level  severity  (see 
§  416.926a.)  If  the  child's  impairment(s) 
does  not  meet  or  medically  or 
functionally  equal  the  requirements  of 
thf  listings,  we  will  find  that  he  or  she 
IS  nut  disabled. 

The  final  rules  stress  a  finding  of 
disability  under  the  musculoskeletal 
listings  on  the  basis  of  how  the 
individual  is  functioning.  This  factor, 
especially  as  it  relates  to  the 
individual's  ability  to  ambulate  and 
perform  fine  and  gross  movements 
effectively  on  a  sustained  basis,  drew 
the  greatest  number  of  comments,  both 
positive  and  negative  For  reasons  that 
we  will  explain  in  detail  below,  we  have 
kept  with  some  minor  modifications  the 
sections  on  ability  to  ambulate  and 
perform  fine  and  gross  movements 
effec:tivelv,  because  we  continue  to 
believe  that  these  represent  appropriate 
benchmarks  for  deciding  whether  the 
majority  of  musculoskeletal 
impairments  are  of  listing-level  severity. 
We  believe  these  functional  criteria 
represent  an  appropriate  method  to 
evaluate  listing-level  severity  in 
individuals  with  musculoskeletal 
impairments  We  will  carefully  monitor 
these  musculoskeletal  listings  to  ensure 
that  they  continue  to  meet  program 
intent  as  part  of  our  ongoing  review  of 
our  criteria  in  the  Listing  of 
Impairments  for  evaluating 
musculoskeletal  impairments. 


As  we  stated  earlier,  current  , 

beneficiaries  will  not  lose  eligibility 
solely  as  a  result  of  these  listings  going 
into  effect.  If  the  beneficiar)''s 
impairment(s)  does  not  meet  or 
medically  equal  the  requirements  of  a 
listing,  we  may  still  find  him  or  her 
disabled  based  on  other  rules.  For  more 
information  about  our  sequential 
evaluation  processes  for  adults  and 
children,  see  §§404.1520.  416.920.  and 
416.924  of  our  regulations  regarding 
initial  claims,  and  §§404.1594.  416.994, 
and  416.994a  of  our  regulations 
regarding  continuing  disability  reviews. 

The  following  is  a  summary  of  the 
provisions  of  the  final  rules  and  the 
changes  we  have  made  from  the  text  of 
the  NPRM  published  on  December  21, 
1993  (58  FR  67574)  and  the  comments 
we  received  on  it.  A  more  detailed 
discussion  of  the  changes  made  and 
why  we  made  them  follows  in  the 
section  discussing  public  comments. 
The  changes  in  the  proposed  rules 
"Technical  Revisions  to  Medical 
Criteria  for  Determinations  of 
Disability"  that  we  published  in  the 
Federal  Register  on  February  1 1 ,  2000 
(65  FR  6929).  and  the  comments  we 
received  in  response  to  that  NPRM  are 
not  addressed  here. 

Revisions  to  Appendix  1 

We  revised  item  2  in  the  second 
paragraph  of  the  introductory  text  to 
Appendix  1  to  show  that  the  part  A  and 
part  B  musculoskeletal  system  listings 
will  expire  7  years  after  the  effective 
date  of  the  final  regulations. 

Revisions  to  Part  A  of  Appendix  1 

1.00    Musculoskeletal  System 

We  reorganized  and  revised  1.00,  the 
introductor}'  section  of  the 
musculoskeletal  listings,  to  bring  it  up 
to  date  and  to  reflect  the  new  listings. 
To  facilitate  use  of  the  new  listings,  we 
have  provided  sub-section  headings  for 
the  text  in  this  section. 

l.OOA     Disorders  of  the 
Musculoskeletal  System 

This  is  a  new,  brief  introductory 
section  which  describes  the  pathologic 
processes  that  may  cause 
musculoskeletal  impairments, 

l.OOB     Loss  of  Function 

We  redesignated  the  section  on  loss  of 
function  from  l.OOA  in  the  current  rules 
to  l.OOB  and  have  expanded  the  section 
to  provide  more  information  about  the 
causes  of.  and  ways  to  evaluate,  loss  of 
function  resulting  from  musculoskeletal 
impairments.  The  opening  section  (final 
l.OOBl)  expands  the  first  sentence  of 
current  l.OOA  to  include  a  wider  range 
of  causes  for  musculoskeletal 


dysfunction  than  in  the  current  rule, 
which  mentions  only  amputation  and 
deformity.  The  final  rules  include  the 
following  impairments  that  have  been  in 
the  listings  for  some  time:  Bone  or  joint 
deformity  or  destruction  due  to  any 
cause,  miscellaneous  disorders  of  the 
spine  with  or  without  radiculopathy  or 
other  neurological  deficits,  amputation, 
and  fractures  or  soft  tissue  injuries, 
including  burns,  requiring  prolonged 
periods  of  immobility  or  convalescence. 
The  additions  make  the  list  of  possible 
causes  of  functional  loss  due  to 
musculoskeletal  impairments 
correspond  to  the  listed  impairments. 

We  expanded  the  guidance  about 
musculoskeletal  "deformity"  to  clarify 
that  the  term  refers  to  joint  deformity 
due  to  any  cause.  In  a  nonsubstantive 
editorial  change,  we  clarified  the  second 
sentence  of  the  first  paragraph  of 
proposed  l.OOB  to  cross-refer  to  final 
14.00B6  instead  of  final  ILsting  14.09. 
We  also  clarified  the  language  to  better 
express  our  intent.  This  will  clarif\'  in 
the  final  rules  that  individuals  with 
inflammatory  arthritis  that  does  not 
meet  the  requirements  of  final  listing 
14.09  are  to  be  evaluated  under  final 
listing  1.02  or  under  any  other  body 
sy.stem  listing  that  is  appropriate.  In 
response  to  a  comment,  we  added  a  new 
sentence  at  the  end  of  final  l.OOBl  to 
make  it  clear  that  impairments  with 
neurological  causes  are  to  be  evaluated 
under  the  appropriate  neurological 

listings  (ll.OOff). 

The  second  section  (final  1.00B2)  is 
based  in  part  on  current  l.OOA.  but  it 
also  contains  new  material.  It  explains 
that,  regardless  of  the  cause(s)  of  a 
musculoskeletal  impairment,  the 
functional  loss  that  must  result  from 
certain  listed  impairments  is  defined  in 
terms  of  "the  inability  to  ambulate 
effectively  on  a  sustained  basis  for  any 
reason,  including  pain  associated  with 
the  underlying  musculoskeletal 
impairment,  or  the  inability  to  perform 
fine  and  gross  movements  effectively  on 
a  sustained  basis  for  any  reason, 
including  pain  associated  with  the 
underlying  musculoskeletal 
impairment.  "  The  terms  represent  new 
criteria  we  use  to  measure  loss  of 
function  in  several  of  the  listings. 
Because  we  intend  these  listings  to 
emphasize  the  impact  of  the 
impairment(s)  on  a  person's  ability  to 
function,  and  thereby  to  perform  gainful 
activity,  these  criteria  clarify  the  degree 
of  musculoskeletal  functional 
limitations  required  to  establish  listing- 
level  severity  in  adults  and  make  clear 
that  the  inability  to  ambulate  effectively 
or  the  inability  to  perform  fine  and  gross 
movements  effectively  must  have  lasted, 
or  be  expected  to  last  for  at  least  12 
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months.  We  use  the  same  basic 
standards  in  part  B.  because  they 
establish  an  appropriate  benchmark  for 
determining  whether  a  child  has 
"marked  and  severe  functional 
limitations"  necessan,'  to  establish 
disability  under  the  SSI  program:  i.e.,  an 
"extreme"  limitation  in  functioning.  We 
also  clarified  in  these  sections  that  we 
will  determine  whether  an  individual 
can  ambulate  effectively  or  can  perform 
fine  and  gross  movements  effectively 
based  on  the  medical  and  other 
evidence  in  the  case  record,  generally 
without  developing  additional  evidence 
about  the  individual's  ability  to  perform 
the  specific  activities  that  we  list  as 
examples  in  this  section. 

These  criteria  are  measurements  to  be 
considered  from  a  physical  standpoint 
alone.  The  functional  limitations 
resulting  from  a  mental  impairment(s) 
are  to  be  considered  under  the  mental 
disorders  criteria  in  12.00ff. 

Sections  1.00B2band  1.00B2c(Bl, 
paragraph  2.  and  B2  in  the  NPRM) 
define  what  we  mean  by  "inability  to 
ambulate  effectively  "  and  "inability  to 
perform  fine  and  gross  movements 
effectively."  Both  sections  describe 
"extreme"  functional  loss.  In  response 
to  a  public  comment,  we  expanded  the 
first  sentence  in  each  section  to  better 
explain  what  we  mean  by  an    extreme" 
loss  of  function  when  we  talk  about  an 
inability  to  ambulate  effectively  and  an 
inability  to  perform  fine  and  gross 
movements  effectively.  In  final  1.00B2b 
and  1  00B2c  we  define  an  "extreme' 
loss  in  terms  of  the  individual's  ability 
to  independently  initiate,  sustain,  or 
complete  activities.  We  believe  that  this 
phrase  better  describes  what  we  mean 
later  on  in  1.00B2b(l)  and  1.00B2c 
when  we  explain  that  the  individual 
must  have  an  extreme  limitation  in  "the 
ability  to  carr\'  out  activities  of  daily 
living."  It  clarifies  that  an  individual 
may  have  an  "extreme"  limitation  when 
he  or  she  has  a  ver>'  serious  limitation 
in  any  one  of  these  abilities:  the  ability 
to  independently  initiate  activities  (e.g.. 
because  of  frequent  need  for  assistance 
from  somebody  else),  or  sustain 
activities  (e.g..  because  of  pain),  or 
complete  activities  (e.g.,  because  of 
muscle  fatigue). 

The  phrase  also  helps  to  clarif}'  that 
an  individual  does  not  have  to  be 
completely  unable  to  walk  or  to  use  his 
or  her  upper  extremities.  We  recognize 
that,  even  though  individuals  may  have 
functional  limitations  of  such  severity 
that  they  are  unable  to  engage  in  any 
gainful  activity,  they  may  still  have 
some  residual  ability  to  function  in  their 
daily  activities. 

The  phrase  is  also  consistent  with  the 
definition  of  "extreme"  in  our  rules  for 


assessing  "functional  equivalence"  in 
SSI  childhood  cases  (§416.926a(e)(3)). 
In  this  way.  the  term  will  have  the  same 
meaning  throughout  our  rules.  For  this 
reason,  we  made  the  same  changes  in 
part  B  of  these  final  listings. 

Final  1.00B2b  addresses  only  an 
individual's  ability  to  walk,  not  the 
ability  to  stand  This  is  because  standing 
as  a  functional  measure  is  a 
presupposed  condition  for  walking;  that 
is,  before  a  person  can  walk,  he  or  she 
must  be  able  to  stand.  Furthermore, 
standing  is  not  an  accurate  gauge  of 
functioning  for  purposes  of  assessing 
listing-level  severity.  Even  profoundly 
impaired  individuals  can  often  stand  for 
a  period  of  time,  although  they  may  not 
be  able  to  walk  effectively. 

In  response  to  public  comments,  we 
added  "the  inability  to  walk  without  the 
use  of  a  walker,  two  crutches  or  two 
canes  "  as  one  example  of  an  inability  to 
ambulate  effectively.  For  reasons 
explained  in  the  section  that  deals  with 
public  comments,  we  do  not  consider 
required  use  of  one  cane  or  crutch  to 
automatically  exclude  all  gainful 
activity.  However,  if  someone  who  uses 
one  cane  or  crutch  is  otherwise  unable 
to  effectively  ambulate,  the 
impairment(s)  might  still  meet  or  equal 
a  listing  In  addition,  if  an  adult's 
impaired  ability  to  ambulate  does  not 
meet  or  equal  any  listing,  this  does  not 
mean  that,  upon  further  consideration  at 
later  steps  in  the  sequential  evaluation 
process,  the  claim  could  not  be  allowed 

We  also  made  several  other  changes 
in  final  1.00B2c  (1  00B2  in  the  NPR\i) 
in  response  to  public  comments,  We 
revised  the  second  sentence  to  clarify 
that  loss  of  function  of  one  arm 
(including  amputation  of  the  arm),  but 
continued  excellent  use  of  the  other  arm 
would  not  satisf)-  the  definition.  We  also 
deleted  the  example  of    intermittent 
assistance"  in  buttoning  and  tying  shoes 
in  the  last  sentence  of  the  proposed  rule 
because  of  public  comments  that 
indicated  it  was  not  clear. 

Finally,  we  made  two  minor  editorial 
changes  to  sections  1.00B2b  and 
1.00B2C  in  the  final  rules  (l.OOBl  and 
B2  in  the  NPRM)  to  make  the  sentences 
read  less  awkwardly  and  to  make  them 
more  "user-friendly   "  The  phrase,  "to 
afford  them  the  ability  to."  which 
appeared  in  both  paragraphs  of  the 
NPRM.  now  reads,  "to  be  able  to" 

In  final  l,00B2d  (1.00B3  in  the 
NPRM).  we  clarified  the  statement  about 
pain  in  the  second  sentence  of  current 
l.OOA.  Our  intention  is  to  make  sure 
that  no  one  has  the  erroneous 
impression  that  there  must  be  objective 
medical  findings  that  directly  support 
the  severity  of  a  person  s  pain  The  new 
language,  which  is  consistent  with  our 


rules  for  the  evaluation  of  symptoms, 
including  pain,  in  §§  404.1525(D. 
404.1529  and  §§416.925(fl  and  416  929. 
clarifies  that  there  need  only  be  medical 
signs  or  laborator>-  findings  that  show 
the  existence  of  a  medically 
determinable  impairment  which  could 
reasonably  be  expected  to  cause  pain  or 
other  symptoms  for  these  symptoms  to 
be  found  to  affect  an  individual  s  ability 
to  perform  basic  work  activities.  It  also 
explains  the  importance  of  evaluating 
the  intensity  and  persistence  of  an 
individual's  pain  or  other  symptoms  to 
determine  their  impact  on  functioning 
in  the  new  musculoskeletal  listings, 
whenever  appropriate. 

l.OOC     Diagnosis  and  Evaluation 

As  in  the  NPRM.  final  l.OOC  expands 
the  guidance  in  the  third  sentence  of 
current  l.OOA.  In  response  to  comments 
and  to  make  the  provisions  easier  to 
read,  we  divided  the  proposed  section 
into  three  numbered  paragraphs 

The  first  sentence  of  final  1  OOCl  (the 
first  paragraph  of  proposed  l.OOC) 
corresponds  to  the  current  rule.  We 
expanded  the  section  to  say  that  both 
the  evaluation  and  the  diagnosis  of 
musculoskeletal  impairments  should  be 
supported,  as  applicable,  by  detailed 
clinical  and  laborator>  findings 
Although  the  severity  level  of  the  new 
listings  is  generally  met  with  functional 
limitations,  diagnosis  may  be  important 
for  predicting  the  duration  of  the 
impairment,  including  expected 
response  to  any  treatment  an  individual 
may  be  receiving  Chronic  conditions 
must  be  differentiated  from  short-term, 
reversible  disorders,  and  it  is  sometimes 
necessar\'  to  be  able  to  predict  response 
to  current  treatment 

We  also  revised  the  references  to  x-ray 
evidence  to  include  other,  modern 
imaging.  Requirements  for  x-ray 
evidence  appear  in  numerous  places  in 
the  current  listings.  Because  there  have 
been  significant  medical  advances  in 
imaging  techniques,  such  as 
computerized  axial  tomography  (CAT 
scan)  and  magnetic  resonance  imaging 
(MRI).  we  expanded  the  criteria  in  final 
l.OOCl  and  throughout  the  introductor>' 
text  and  listings  to  include  all  medically 
acceptable  imaging.  In  these  final  rules 
we  added  language  to  make  clear  that 
not  onl\'  must  the  imaging  be  medically 
acceptable,  but  that  it  must  also  be 
"apprnpriate  ■  tti  ensure  that  the 
technique  used  is  the  proper  one  to 
support  the  evaluation  and  diagnosis  of 
the  impairment   In  response  to  public 
c:ommpnts.  we  added  myelography  to 
the  list  of  examples  of  appropriate 
medically  acceptable  imaging 

Final  i.00C2  and  1.00C3  correspond 
to  the  second  paragraph  of  proposed 
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1  OOr.   Biith  the  proposed  and  final 
language  dr^'  based  on  the  seventh 
paragraph  in  current  l.OOB.  but  the  final 
rules  are  expanded  to  respond  to  public 
comments.  We  added  final  1  0()C;2  to 
address  CAT  scans,  MRls.  myelography, 
and  similar  tests.  The  final  rule  clarifies 
that  we  will  not  routinely  purchase 
expensive  tests  such  as  CAT  scans  and 
MRls,  and  that  we  will  not  order 
myelograms  and  other  invasive  tests 
that  mav  involve  significant  risk  to  the 
claimant.  However,  we  also  include  a 
reminder  of  our  longstanding  policy  that 
we  will  consider  the  results  of  these 
tests  when  they  are  part  of  the  existing 
evidence  we  have  in  the  case  record. 

Final  1.00C3  now  addresses  only 
electrodiagnostif:  procedures.  It  is 
otherwise  substantially  the  same  as  the 
current  and  proposed  rules.  We 
included  the  paragraph  in  this  section 
because  it  fits  more  appropriately  with 
the  discussion  of  evaluation  techniques 
in  1  OOC. 

We  made  one  other  minor  change 
from  the  .NPRM  in  final  l.OOCl.  The 
parenthetical  examples  of  condition  of 
the  musculature  in  the  first  sentence  of 
this  section  are  just  that,  examples. 
Thus,  the  correct  term  to  use  is  "e.g,," 
not  "1,6.,"  as  shown  in  the  NPRM. 

l.OOD    The  Physical  Examination 

Final  l.OOD  draws  extensively  from 
the  fourth  and  fifth  paragraphs  of 
current  l.OOB  These  paragraphs  are 
included  in  current  l.OOB  under  the 
heading,  "Disorders  of  the  spine,"  even 
though  much  of  the  information  they 
contain  is  relevant  to  examinations  for 
any  musculoskeletal  impairment.  We 
created  a  new  section  headed,  "The 
physical  examination."  to  make  clear 
that  these  criteria  are  not  confined  to 
disorders  of  the  spine.  We  moved  parts 
of  the  fourth  paragraph  of  current  l.OOB 
that  are  relevant  only  to  examinations  of 
the  spine  to  what  is  now  l.OOE. 
'Examination  of  the  spine."  In  addition, 
we  made  a  number  of  nonsubstantive 
editorial  changes  for  clarity  and 
precision. 

In  the  next-to-the-last  sentence  of 
l.OOD  in  the  final  rules,  which 
corresponds  to  the  third  sentence  of  the 
fifth  paragraph  of  current  l.OOB,  we 
changed  the  reference  from  "a  record  of 
ongoing  treatment'  to  "a  record  of 
ongoing  management  and  evaluation." 
Not  all  individuals  with 
musculoskeletal  inipairments  receive 
treatment  even  though  thev  may  be  seen 
hv  a  medical  source.  In  some  cases,  the 
abnormalities  may  temporarily,  or  even 
perm.inentiv,  improve  with  the  passage 
of  time,  even  if  the  individual  is  not 
receiving  treatment;  in  others,  there  may 
not  be  any  formal  treatment,  onlv  such 


conservative  measures  as  bed  rest, 
curtailed  activities,  or  over-the-counter 
medications.  The  provision  is  also 
meant  to  underscore  the  need  for  a 
longitudinal  record  because 
musculoskeletal  impairments  are  often 
characterized  by  exacerbations  and 
remissiods,  whether  there  is  treatment 
or  not. 

We  also  included  the  last  sentence 
from  the  third  paragraph  of  current 
l.OOB  as  the  last  sentence  of  final  l.OOD 
We  believe  that  a  correlation  of 
examination  findings  with  an 
individual's  daily  activities  is  important 
not  only  Jor  evaluation  of  pain,  as  the 
current  rtile  may  suggest,  but  also  for 
the  assessment  of  the  individual's 
overall  ability  to  function. 

1  .OOE    E^camination  of  the  Spine 

As  pointed  out  in  the  explanation  for 
l.OOD,  w>  retained  the  portions  of  the 
sentence?  from  the  fourth  paragraph  of 
current  l.OOB  that  pertain  only  to 
examinations  of  the  spine  in  the  new 
section  that  describes  examinations  for 
disorders  of  the  spine,  now  l.OOE.  In 
l.OOEl  wp  also  defined  more  precisely 
how  measurements  of  motion  of  the 
spine  and  straight-leg  raising  are  to  be 
made,  based  on  guidance  in  the  "Guides 
to  the  Evaluation  of  Permanent 
Impairment"  published  by  the 
American  Medical  Association.  Since 
publishing  the  NPRM,  we  added  that 
straight-leg  raising  should  be  reported 
together  ivith  any  other  appropriate 
tension  sjgns.  In  response  to  public 
comments,  we  added  that  muscle  spasm 
should  b#  reported  when  present.  We 
also  added  guidance  for  measuring 
muscle  strength  in  conjunction  with 
findings  of  atrophy  in  response  to 
comments  that  pointed  out  that  atrophy 
in  itself  may  not  provide  sufficient 
information  about  functioning  of  the 
muscle. 

The  last  sentence  of  final  1.00E2  (the 
second  paragraph  of  l.OOE  in  the  NPRM) 
is  based  on  the  last  sentence  of  the 
second  paragraph  of  current  l.OOB, 
which  explains  that  neurological 
impairments  are  to  be  evaluated  under 
the  neurological  listings  in  ll.OOff.  The 
reference  to  "neurological 
abnormalities  '  in  the  old  paragraph  is 
not  a  general  reference  to  all 
neurological  abnormalities  that  may  not 
completrfy  subside  after  treatment  or 
with  the  passage  of  time.  Rather,  it  is  a 
reference  to  neurological  abnormalities 
of  such  severity  that  they  could  be 
considered  to  meet  or  equal  the  severity 
of  a  neurological  listing.  We,  therefore, 
clarified  the  statement  and  have 
indicated  in  parentheses  the  two  types 
of  neurological  conditions  that  would  be 
evaluated  under  the  neurological 


listings.  We  removed  the  second  and 
third  sentences  of  the  second  paragraph 
of  current  l.OOB  because  they  would  be 
redundant  in  the  context  of  the  new 
rules. 

Final  l.OOF     (Proposed  l.OON)  Major 
loints 

We  redesignated  this  section  from 
l.OON.  as  it  appeared  in  the  NPRM,  to 
final  l.OOF.  It  corresponds  to  current 
l.OOD  Current  l.OOD  explains  that  the 
wrist  and  hand  are  ctmsidered  together 
as  one  major  joint,  but  there  was  no 
provision  for  the  ankle  and  foot.  Instead, 
it  referred  only  to  the  ankle  and  did  not 
mention  the  foot.  The  new  section 
corrects  this  inadvertent  omission. 

Although  we  do  not  use  the  term 
"major  joint"  in  these  final  rules,  we  are 
defining  it  in  final  l.OOF  to  point  out  a 
difference  between  our  niles  and  the 
ordinary  use  of  the  term   In  the  final 
rule,  we  make  explicit  that  we  are 
referring  to  major  peripheral  joints,  as 
opposed  to  other  peripheral  joints  (e.g., 
the  joints  of  the  hand  or  forefoot)  or 
axial  joints  (i.e.,  the  joints  of  the  spine.) 
Further,  and  in  response  to  comments, 
we  explain  that  we  consider  the  ankle 
and  foot  separately  for  evaluation  of 
weight  bearing  under  final  listings 
1.02A  and  1.03. 

Final  l.OOG     (Proposed  l.OOO) 
Measurements  of  Joint  Motion 

Final  l.OOG  was  proposed  l.OOO  in 
the  NPRM  and  it  corresponds  to  current 
l.OOE.  We  revised  this  section  to  bring 
it  up-to-date  and  to  broaden  its  scope. 
We  removed  the  reference  in  the  current 
rules  to  the   "foint  Motion  Method  of 
Measuring  and  Recording  "  published  by 
the  .American  .Academy  of  Orthopedic 
Surgeon?  becau.se  it  has  not  been 
revised  or  updated  since  1965.  For  the 
measurement  of  joint  motion,  therefore. 
the  final  rule  refers  only  tn  the  "Guides 
to  the  Evaluation  of  Permanent 
Impairment,"  which  is  used  throughout 
the  countr\-  by  physicians  and  surgeons. 
The  final  rule  does  not  include  a  date 
of  publication  but  instead  refers  to  the 
"current  edition  "  in  order  to  ensure  that 
only  the  most  current  standards  are 
used  in  the  future 

Final  l.OOH     (Proposed  l.OOF) 
Documentation 

We  added  a  new  l.OOH.  based  on 
1  OOF  of  the  NPRM,  "Duration  of 
Impairment  "  The  final  section  explains 
that  musculoskeletal  impairments 
frequently  improve  with  time  or 
treatment  and  provides  guidance  on  the 
evidence  we  need  to  establish  a 
longitudinal  record.  In  the  final  rules, 
we  revised  the  heading  to  better  reflect 
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these  provisions,  which  were  not  only 
about  duration. 

We  made  several  revisions  in  the  final 
rule  in  response  to  comments.  The  final 
rule  now  contains  four  numbered 
paragraphs.  In  final  l.OOHl,  we  clarified 
what  we  mean  by  a  "longitudinal 
clinical  record."  We  deleted  the 
requirement  that  there  must  usually  be 
a  longitudinal  clinical  record  covering 
at  least  3  months  of  management  and 
evaluation  in  respcmse  tn  public 
comments.  Howe\er.  we  continue  to 
stress  in  final  l.OOHl  that  a  longitudinal 
clinical  record  is  important  for  the 
assessment  of  seventy  and  expected 
duration  of  an  impairment  unless  the 
claim  can  be  decided  favorably  on  the 
basis  of  current  evidence. 

In  final  1  00H2.  we  provide  a 
reminder  that  we  will  c  onsider  evidence 
of  treatment  when  it  is  available.  In  final 
1.00H3.  we  added  guidance  to  explain 
what  we  will  do  when  an  individual 
does  not  have  a  record  of  (.ingoing 
treatment  The  guidance  is  identical  to 
guidance  we  provide  in  the  introductory- 
text  in  some  of  the  other  body  system 
listings. 

In  final  1  00H4  we  added  a  reminder 
that  individuals  whose  impairments  do 
not  meet  the  listings  may  still  be  found 
disabled  based  on  a  finding  of  medical 
equivalence  or  an  assessment  of  residual 
functional  capacity,  age,  education,  and 
work  experience.  This  language  is  also 
identical  to  provisions  in  the 
introductory  text  to  other  body  system 
listings 

Final  1 .001     (Proposed  1  OOGI  Effects  of 
Treatment 

Final  1  001  (1  OOG  in  the  NPRM) 
discusses  the  effects  of  treatment, 
includmg  surger\'  It  explains  the 
importance  of  considering  a  person's 
treatment  because  treatment  can  have 
beneficial  effects  or  adverse  side  effects 
that  m  themselves  can  cause  limitations 
The  section  explains  that  some  people 
can  experience  full  or  partial 
improvement  of  their  conditions  with  a 
given  treatment,  while  others  may 
experience  little  or  no  improvement 
with  the  same  treatment.  Even  though 
some  treatments  may  result  in 
improvement  in  a  condition,  their 
beneficial  effects  mav  be 
counterbalanced  by  adverse  side  effects, 
such  as  in  the  case  of  pain  medication 
that  relieves  the  symptom  of  pain  but 
causes  symptoms  of  drowsiness, 
dizziness,  or  disorientation  that 
compromises  the  individual  s  ability  to 
function. 

In  response  to  a  public  comment,  we 
added  the  phrase,  'or  judgment  about 
future  hinctioning.  "  to  the  end  of  the 
last  sentence  of  final  1.0013  to  make 


clear  our  concern  with  how  treatment 
affects  or  will  affect  the  individual's 
ability  to  function. 

Final  l.OOj     (Proposed  l.OOH)  Orthotic, 
Prosthetic,  or  Assistive  Devices 

Another  new  section,  I.OOJ  (l.OOH  in 
the  NPRM),  discusses  how  orthotic, 
prosthetic,  or  assistive  devices  are  to  be 
considered  in  evaluating 
musculoskeletal  impairments. 

In  response  to  comments,  we  revised 
and  clarified  this  section  and  removed 
the  phrase  "medically  necessar>"  In 
final  1.00)2  (orthotics)  and  1.00)3 
(prosthetics)  we  explain  that  it  is 
unnecessar\-  to  routinely  evaluate  an 
individual's  ability  to  function  without 
the  orthotic  or  prosthetic  device  in 
place.  In  1.0012  (orthotics)  we  explain 
that  we  would  not  expect  an 
examination  without  an  orthotic  device 
unless  the  individual  with  a  lower 
extremity  impairment  has  difficult^' 
with,  or  cannot  use.  the  device.  In  this 
situation,  the  examination  should 
include  information  on  how  the 
individual  ambulates  without  the 
device.  However,  we  do  not  expect  a 
physician  to  examine  the  individual 
without  the  device  if  contramdicated  by 
medical  judgment. 

In  final  1.00)3  (prosthetics)  we 
explain  that  it  is  necessary  to  evaluate 
an  individual's  medical  ability  to  use  a 
prosthetic  device  to  ambulate 
effectively  However,  it  is  unnecessary 
to  evaluate  an  individual's  ability  to 
walk  without  the  device  This  is  because 
we  recognize  that  individuals  with  the 
type  of  lower  extremity  amputation 
described  in  final  listing  1.05B.  will 
have  an  inability  to  ambulate 
effectively,  as  defined  in  1  00B2b.  when 
they  are  not  using  a  prosthesis.  This 
would  be  true  whether  they  do  not  use 
a  prosthesis  because  the\  cannot  afford 
one,  because  a  prosthesis  has  not  been 
prescribed  for  them,  or  for  other 
reasons  However,  the  condition  of  the 
stump  should  be  evaluated  without  the 
prosthesis  in  place 

Also,  in  final  1.00)4  (hand-held 
assistive  devices)  we  explain  the 

importance  of  an  evaluation  with  and 
without  a  hand-held  assistive  device. 
We  explain  that  it  is  important  to 
document  the  medical  basis  for  the 
hand-held  assistive  device 

We  expect  that  the  medical  basis  for 
an  orthotic:,  prosthetic  or  hand-held 
assistive  device  will  be  confirmed  by  a 
physician  who  has  treated  or  examined 
the  individual 


Final  LOOK     (Proposed  l.OOl)  Disorders 
of  the  Spine 

Final  LOOK  (l.OOl  in  the  NPRM) 
revises  current  l.OOB  We  reorganized 
and  expanded  the  current  rules. 

The  first  sentence  of  final  LOOK 
corresponds  to  the  first  sentence  of 
current  l.OOB.  In  this  sentence  of  the 
final  rules  and  in  the  next  sentence,  we 
explain  that  various  abnormalities  may 
result  in  nerve  root  impingement 
(including  impingement  on  those  in  the 
Cauda  equina)  or  impingement  on  the 
spinal  cord,  from  a  herniated  nucleus 
pulposus  (l.OOKl).  spinal  arachnoiditis 
(1.00K2),  or  lumbar  spinal  stenosis 
resulting  in  pseudoclaudication 
(L00K3)  We  expanded  the  second 
sentence  of  LOOK  to  include  other 
causes  of  limitations  that  should  be 
evaluated  under  final  listing  1  04 
However,  we  do  not  describe  every 
possible  impairment  that  can  cause 
neurological  involvement  because  the 
effects  of  some  of  the  impairments  are 
identical  to  those  we  have  described. 

The  third  sentence  of  1  OOK 
corresponds  to  the  last  sentence  of  the 
second  paragraph  in  current  1  OOB.  and 
is  a  brief  restatement  of  ciurent  1  OOB 
and  1  OOE  We  clarified  the  language  in 
the  third  sentence  of  final  1  OOK  from 
the  way  it  appeared  in  the  NPRM. 
because  the  original  language  was 
possibly  ambiguous.  It  also  is  consistent 
with  the  statements  added  to  final 
l.OOBl  about  how  to  evaluate 
neurological  impairments.  No 
substantive  change  is  intended  from  the 
current  rule  or  the  NPRM. 

Final  sections  l.OOKl  through  100K4 
describe  the  various  impairments  we 
refer  to  in  LOOK:  herniated  nucleus 
pulposus  (lOOKl),  spinal  arachnoiditis 
(L00K2).  lumbar  spinal  stenosis 
(100K31,  and  other  miscellaneous 
conditions  [1  00K4)  In  these  sections, 
we  proNude  information  about  the 
causes  of  the  conditions,  the  findings 
one  should  look  for  on  clinical  and 
laboratoPk  examination,  and  the 
functional  effects  of  the  impairments. 
We  also  provide  guidance  about  certain 
conditions,  such  as  spinal  dysrhaphism 
(e.g..  spinal  bifidai.  diastematomyelia. 
and  tethered  cord  syndrome,  that  are 
more  appropriately  evaluated  under  the 
neurological  listings. 

We  made  a  minor  revision  to  the  first 
sentence  of  LOOKl  to  make  it  clear  that 
herniated  nucleus  pulposus  is  a 
common  disorder  "frequently" 
associated  with  the  impingement  of  a 
ner\e  root  since  this  is  not  an  absolute; 
that  is.  the  two  are  not  always 
associated.  We  have  made  a  ver\"  minor 
syntactical  change  to  the  final  sentence 
of  L00K3  because  the  original  language 
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was  awkward  and  possibly  unclear.  We 
have  deleted  the  word  "obvious"  in  the 
penultimate  sentence  of  1.00K4  and 
have  combined  this  sentence  with  the 
last  sentence,  revising  the  syntax  to  be 
more  compatible  with  the  statement 
added  to  final  l.OOBl  about  where  to 
evaluate  neurological  impairments. 

Final  l.OOL     (Proposed  l.OOJ)  Abnormal 
Curvatures  of  the  Spine 

We  designated  a  new  section  as  l.OOL 
(1  00|  in  the  NPRM)  to  discuss 
evaluation  of  abnormal  curvatures  of  the 
spine.  We  revised  the  language  of  the 
NPRM  in  response  to  comments,  the 
first  revision  being  to  the  first  sentence, 
We  no  longer  cite  scoliosis,  kyphosis, 
and  kyphoscoliosis  as  examples  of 
spinal  curvature.  Rather,  we  specify  that 
these  are  the  types  of  curvature  we  are 
considering  under  this  section.  The  new 
section  focuses  on  the  impact  of  the 
abnormal  curvature  on  the  individual's 
ability  to  function,  in  keeping  with  our 
approach  in  revising  the  current  listings. 
Thus,  we  explain  in  the  final  rule  that 
abnormal  curvatures  may  impair  a 
number  of  functions  and  we  cite  as 
examples  impaired  ability  to  ambulate, 
restricted  breathing,  cardiac  difficulties, 
and  disfigurement  resulting  in 
withdrawal  or  isolation.  When  abnormal 
curvature  of  the  spine  results  in 
impaired  ambulation,  evaluation  of 
equivalence  should  be  done  by 
reference  to  final  listing  14.09A.  which 
describes  impaired  ambulation  resulting 
from  a  deformed  spine.  When  abnormal 
curvature  of  the  spine  results  in 
symptoms  related  to  fixation  of  the 
dorsolumbar  or  cervical  spine, 
evaluation  of  equivalence  should  be 
done  by  reference  to  final  listing  14.09B. 
When  there  is  respiratory  or  cardiac 
involvement,  or  an  associated  mental 
disorder,  evaluation  should  be  done  by 
reference  to  the  respiratory  listings,  the 
cardiovascular  listings,  or  the  mental 
disorder  listings,  as  appropriate. 

Final  LOOM     (Proposed  LOOK)  Under 
Continuing  Surgical  Management 

We  added  final  LOOM  (LOOK  in  the 
.NfPRM)  to  explain  what  we  mean  by  the 
term  "under  continuing  surgical 
management,"  which  is  a  term  we  use 
in  final  listings  1.07  and  1.08  and  in 
current  listing  112.  The  new  provision 
explains  that  "surgical  management" 
includes  more  than  the  surgery  itself.  It 
includes  various  post-surgical 
procedures,  complications  of  surgery, 
infections,  or  other  medical 
complications,  and  other  factors 
associated  with  surgery  that  delay  the 
individual's  attainment  of  maximum 
benefits  from  surgery. 


Final  LOON  (Proposed  l.OOL)  After 
Maximum  Benefit  From  Therapy  Has 
Been  Achieved 

Final  LOON  (l.OOL  in  the  NPRM), 
which  discusses  evaluation  after  the 
achievement  of  maximum  benefit  from 
surgery  or  other  medical  therapy  in 
certain  situations,  corresponds  to 
current  l.OOC.  We  revised  and  expanded 
the  current  provision  to  clarify  our 
policy  that  an  individual  can  have  an 
impairment  that  meets  the  criteria  of 
current  listings  1.12  and  1.13  (final 
listings  1.07  and  1.08)  because  of 
functional  limitations  resulting  from  the 
impairment  itself  and  because  of  the 
effects  of  the  surgery  or  other  medical 
management,  including  recovery  time 
following  intervention  and  any 
complications  from  the  intervention.  In 
response  to  comments,  we  revised  the 
language  from  that  in  the  NPRM.  as 
discussed  in  more  detail  in  the 
discussion  of  public  comments  that 
follows,  j 

Final  l.OOO    Major  Function  of  the 
Face  and  Head 

As  the  result  of  public  comments,  we 
added  a  new  section  describing  what  we 
mean  by  major  function  of  the  face  and 
head  for  purposes  of  listing  1.08.  We 
also  added  a  cross-reference  to  this  new 
section  in  final  listing  1.08 

Final  1.  OOP     (Proposed  1 .  OOM )  When 
Surgical  Procedures  Have  Been 
Performed 

Final  LOOP  (LOOM  in  the  NPRM)  is 
substantively  the  same  as  the  sixth 
paragraph  of  current  l.OOB.  It  states  that 
the  documentation  should  include  a 
copy  of  operative  notes  and  available 
pathology  reports  when  surgery  has 
been  performed. 

Final  1  OOQ    Effects  of  Obesity 

Final  l.OOQ  (current  l.OOF)  is  a  new 
section  that  was  not  in  the  NPRM.  On 
August  24,  1999.  we  published  in  the 
Federal  Register  (64  FR  46122)  final 
rules  to  remove  prior  listing  9.09, 
"Obesity.  ■  The  rules  became  effective 
October  25,  1999  At  that  time,  we 
added  a  paragraph  (l.OOF)  to  the 
introductory  text  of  the  musculoskeletal 
body  system  listing  to  provide  guidance 
about  the  evaluation  of  claims  for 
benefits  involving  obesity.  Final  l.OOQ 
is  the  same  as  current  l.OOF. 

1.01     Category  of  Impairments, 
Musculoskeletal 

We  removed  the  criteria  for 
rheumatoid  arthritis  previously  in 
listing  1.02  and  have  established  new 
listing  14.09  in  the  Immune  System 
listings.  Rheumatoid  arthritis  is  a 
connective  tissue  disorder  that  should 


be  grouped  with  other  coiuiective  tissue 
disorders.  Final  listing  14.09  will  cover 
all  the  inflammatory  arthritides, 
including  rheumatoid  arthritis.  In 
addition  to  moving  current  listing  1.02 
to  14.09.  we  removed  two  other  listings. 
We  removed  the  criteria  in  current 
listing  1.05B.  which  would  be  met  if  an 
individual  had  generalized  osteoporosis 
with  pain,  limitation  of  motion, 
paravertebral  muscle  spasm,  and 
vertebral  fracture.  As  we  stated  in  the 
NPRM,  our  experience  showed  that  the 
listing  was  unclear.  Moreover,  our 
experience  has  shown  that  the  number 
of  applicants  alleging  disability  on  the 
basis  of  osteoporosis  is  small  and  no 
longer  justifies  a  specific  listing. 

The  final  listings  include  criteria  to 
evaluate  individuals  who  have 
osteoporosis  of  listing-level  severity  by 
adding  "vertebral  fractures"  in  the  list 
of  examples  of  conditions  that  are 
included  under  final  listing  1.04.  for 
disorders  of  the  spine  resulting  in 
compromise  of  a  nerve  root  or  the  spinal 
cord. 

Final  listing  1.02 A  will  cover  the 
situations  in  which  there  is  hip 
involvement  resulting  in  inability  to 
ambulate  effectively,  a  situation  that  is 
not  included  in  the  current  listing. 

We  also  removed  current  listing  1.08, 
"Osteomyelitis  or  septic  arthritis." 
Again,  as  we  explained  in  the  NPRM, 
advances  in  treatment  have  made  both 
osteomyelitis  and  septic  arthritis  much 
rarer  than  they  were  when  we  last 
issued  these  listings.  More  importantly, 
fundamental  advances  in  antibiotic 
therapy  have  meant  that,  when  they  do 
occur,  these  conditions  are  not  usually 
expected  to  last  for  1  year.  Therefore,  we 
believe  that  cases  of  osteomyelitis  and 
septic  arthritis  must  be  evaluated  on  a 
case-by-case  basis  to  determine  whether 
they  are  equivalent  in  severity  to  a  listed 
impairment  or  result  in  a  finding  of 
disability  at  later  steps  in  the  sequential 
evaluation  process  for  adults,  and  will 
meet  the  12-month  duration 
requirement.  Residuals  of  these 
impairments  may  also  result  in 
disability.  Any  residuals  (such  as  a 
fused  hip  or  knee  joint  in  a  poor 
anatomic  position)  may  be  evaluated 
under  the  appropriate  listings,  or  later 
in  the  sequential  evaluation  process  for 
adults.  As  we  stated  earlier,  current 
beneficiaries  will  not  lose  eligibility 
solely  as  a  result  of  the  removal  of  this 
listing.  We  may  find  these  individuals 
disabled  based  on  this  listing  section  or 
other  rules. 

Septic  arthritis  that  is  associated  with 
human  immunodeficiency  virus  (HIV) 
infection  is  listed  separately  in  our 
existing  rules,  imder  listing  14.08M. 
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1.02     Major  Dysfunction  of  a  |oint(s) 
(due  to  any  cause) 

As  the  result  of  a  public  conmient.  we 
changed  the  title  of  this  listing  from  the 
proposed  "Deficit  of  musculoskeletal 
function  of  a  major  joint{s)  (due  to  any 
cause)"  to  "Major  dysfunction  of  a 
joint(s)  (due  to  any  cause)." 

This  final  listing  consolidates  into  one 
listing  current  listing  1.03A,  "Arthritis 
of  a  major  weight-bearing  joint  (due  to 
any  cause).  '  and  current  listing  1.04, 
"Arthritis  of  one  major  joint  in  each  of 
the  upper  extremities  (due  to  any 
cause),"  because  both  listings  describe 
gross  anatomical  deformities.  We  also 
have  expanded  the  scope  of  the  Usting 
to  include  deficits  of  musculoskeletal 
function  from  residual  deformity  due  to 
any  cause,  not  just  arthritis.  Current 
listing  1.03B,  for  reconstructive  surgery 
or  surgical  arthrodesis  of  a  major 
weight-bearing  joint,  has  been  retained 
as  a  separate  listing  1.03.  described 
below. 

In  keeping  with  the  overall  functional 
approach  in  our  listings,  the  final  listing 
encompasses  any  musculoskeletal 
condition  that  involves  a  major 
peripheral  joint  in  one  lower  extremit\' 
and  results  in  an  inability  to  ambulate 
effectively  (listing  1.02 A),  or  that 
involves  a  major  peripheral  joint  in  each 
of  the  upper  extremities,  and  results  in 
an  inability  to  perform  fine  and  gross 
movements  effectively  (listing  1.02B). 
As  in  the  current  rules,  the  listing 
requires  gross  anatomical  deformity, 
such  as  subluxation,  contracture,  bony 
or  fibrous  ankylosis,  or  instability,  and 
chronic  joint  pain  and  stiffness  with 
signs  of  limitation  of  motion  of  the 
affected  joints.  We  removed  the  example 
of  "ulnar  deviation"  because  it  is  no 
longer  germane  in  this  context. 

We  broadened  the  criteria  used  to 
evaluate  disability  under  final  listing 
1.02,  for  reasons  similar  to  those  that 
apply  to  the  evaluation  of  disability 
under  final  listing  14.09,  explained 
below.  Diagnosis  may  be  necessary  to 
resolve  duration  issues,  but  the  basis  for 
finding  that  the  listing  is  met  or  equaled 
is  whether  the  medical  condition  causes 
functional  limitations  that  are  of  listing- 
level  severity. 

Because  final  listing  1.02  is  based  on 
a  criterion  for  gross  anatomical 
deformity,  it  would  also  replace  some  of 
the  criteria  of  current  listing  1.09. 
Current  listing  1.09  is  met  with 
amputation  "or  anatomical  deformity" 
of  both  hands  (current  listing  1.09A), 
both  feet  (current  listing  L09B),  or  one 
hand  and  one  foot  (current  listing 
1.09C).  In  current  listings  1.09B  and 
1.09C.  the  anatomic  reference  to  the  foot 
means  the  entire  foot,  to  include  the 


hindfoot  which,  as  part  of  the  ankle 
joint,  is  weight  bearing.  Final  listing 
1.02A  requires  gross  anatomical 
deformity  of  one  major  peripheral 
weight-bearing  joint  and,  therefore, 
replaces  the  requirement  for  deformitv 
of  two  feet  now  in  listing  109B  with  a 
less  anatomically  based,  more 
functionally  based  criterion.  The  final 
criterion  does  not  require  involvement 
of  both  lower  extremities  or  even 
specifically  of  the  feet. 

Final  listing  102B  replaces  the 
requirement  for  involvement  of  both 
hands  with  a  requirement  for 
involvement  of  any  major  joint  m  each 
upper  extremity  and,  again,  is  a 
functionally  based  criterion.  There  is  no 
provision  to  correspond  to  current 
listing  1.09C,  however,  because  we 
believe  that  individuals  who  have 
deformities  of  one  hand  and  one  foot 
should  have  their  claims  evaluated  on  a 
case-by-case  basis.  Such  individuals  do 
not  always  have  impairments  that 
would  preclude  the  ability  to  do  any 
gainful  activity,  and  to  determine  if  they 
are  disabled,  we  may  have  to  assess 
their  residual  functional  capacity  and 
consider  their  age,  education,  and  work 
experience 

As  already  noted,  under  final  l.OOF 
(proposed  LOON  in  the  NPRM).  we 
clarified  that  major  joints  refers  to  the 
major  peripheral  joints.  We  also  further 
defined  the  ankle-foot  as  a  major 
peripheral  joint  and  stated  that  the 
ankle  is  a  major  weight -bearing  joint  for 
purposes  of  final  listing  1.02 A  As 
throughout  these  listings,  we  updated 
the  criterion  for  x-ray  evidence  by 
replacing  it  with  a  reference  to 
"appropriate  medically  acceptable 
imaging."'  Throughout  the  final  rules  we 
have  added  that  the  medically 
acceptable  imaging  must  be 
"appropriate." 

We  also  removed  the  term 
"significant,  "  used  to  describe  the 
amount  of  joint  space  narrowing  or  bony 
destruction  caused  by  the  arthritis  in 
current  listings  L03A  and  L04A. 
because  there  is  a  relative  lack  of 
correlation  between  findings  on  imaging 
and  function  of  the  joint.  Furthermore, 
since  final  listing  1.02  would  ultimately 
be  met  because  of  functional  limitations 
resulting  from  the  arthritis  or  any  other 
condition,  the  term  "significant"  is 
unnecessary  in  the  revised  rule.  We 
believe  that  the  objective  requirement 
for  gross  anatomical  deformity'  and  the 
other  requirements  in  the  listing  are 
sufficient  in  themselves. 


1.03  Reconstructive  Surgery  or 
Surgical  Arthrodesis  of  a  Major  Weight- 
Bearing  loint 

Final  listing  1.03  corresponds  to 
current  listing  1  03B  The  current  listing 
describes  individuals  who  have 
undergone  reconstructive  surger\'  or 
surgical  arthrodesis  of  a  major 
peripheral  weight-bearmg  joint,  and 
return  to  full  weight-bearmg  status  did 
not  occur,  or  is  not  expected  to  occur 
within  12  months  of  onset  The  final 
listing  would  change  the  criterion  for 
failure  to  return  to  "full  weight-bearmg 
status"'  to  the  criterion  for  inability  to 
ambulate  effectively  used  in  final  listing 
102  and  other  final  listings  As  we 
explamed  in  the  NTRM  with  advances 
in  surgical  techniques  and  posf-surgical 
treatment,  some  individuals  who  are  not 
able  to  bear  full  weight  on  a  lower 
extremitv'  nevertheless  have  sufficient 
ability  to  ambulate  to  be  able  to  work. 

1 .04  Disorders  of  the  Spine 

This  final  listing  corresponds  to 
current  listing  1  05C.  which  we  use  for 
evaluating  impairments  like  herniated 
nucleus  pulposus  and  lumbar  spinal 
stenosis.  We  have  expanded  the  list  of 
examples  in  the  opening  sentence  to 
show  that  other  conditions  are  also 
included,  such  as  spinal  arachnoiditis, 
osteoarthritis,  degenerative  disc  disease, 
facet  arthritis  and  vertebral  fractures, 
which  are  all  examples  of  conditions 
that  may  compromise  nerve  roots 
(including  the  cauda  equina)  or  the 
spinsd  cord  As  already  stated,  we  also 
describe  several — though  not  all — of 
these  conditions  and  their  effects  in 
final  LOOK  (LOOI  in  the  NTRM)  We 
have  not  described  even,  possible 
impairment  that  can  cause  neurological 
involvement  because  the  effects  of  some 
of  the  impairments  are  identical  to  those 
we  have  described 

Consistent  with  the  discussions  in 
final  1  OOK,  we  have  named  three 
separate  sets  of  criteria  under  listing 
1.04,  for  nerve  root  compression  (final 
listing  L04A).  spinal  arachnoiditis  (final 
listing  L04B).  and  lumbar  spinal 
stenosis  resulting  m  pseudoclaudication 
(final  listing  1,04C)  Spinal 
arachnoiditis  and  lumbar  spinal  stenosis 
with  pseudoclaudication  are  listed 
separately  because  they  present 
different  signs  and  symptoms  than 
nerve  root  compression  (which  has 
many  causes,  including  spinal  stenosis) 
and  neither  condition  is  adequately 
covered  by  the  current  rules 

Final  listing  1,04 A  corresponds  most 
closely  to  current  listing  1,05C  We 
replaced  the  examples  in  the  current 
rule  with  the  examples  in  final  listing 
1,04  and  the  discussions  in  final  LOOK. 


I 
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We  also  added  a  criterion  for  positive 
straight-leg  raising  in  the  sitting  and 
supine  positions  when  there  is 
involvement  of  the  lower  back.  We  also 
removed  the  requirement  for  muscle 
spasm  in  current  listing  1.05C  because 
the  finding  usually  reflects  an  acute 
condition  that  will  not  persist  for  a  year. 
Moreover,  because  spasm  is  often  an 
intermittent  finding,  it  may  not  be 
present  on  a  given  examination  even 
though  an  individual  might  otherwise 
be  significantly  limited. 

We  also  removed  the  requirement  in 
current  listing  1.05C  that  limitation  of 
motion  of  the  spine  be  "significant  " 
The  requirement  is  imprecise.  More 
importantly,  we  would  consider  any 
limitation  of  motion  to  be  significant  if 
it  were  accompanied  by  the  other 
requirements  of  the  final  listing  Under 
the  final  listing,  we  no  longer  require 
anatomic  or  radicular  distribution  of 
both  sensor\-  and  reflex  abnormalities  as 
required  under  the  current  listing,  but 
require  only  that  one  or  the  other  be 
present.  This  is  because  sensor^'  and 
reflex  abnormalities  are  not  concurrent 
in  all  cases  of  nerve  root  compression 
that  would  nonetheless  be  disabling  at 
the  listing  level  Depending  on  the  level 
of  the  compression,  both  sensor\'  and 
reflex  abnormalities  may  not  occur 
anatomically.  However,  the  final  listing 
does  require  a  "neuro-anatomic 
distribution"  of  pain  to  make  clear  that 
the  nerve  root  compression  would  have 
to  be  reasonably  expected  to  cause  the 
pain  This  final  requirement  is 
consistent  with  our  evaluation  of  pain 
and  other  symptoms  pursuant  to 
§§404  1529  and  416.929  of  our  rules. 
We  also  clarified  in  final  l.OOEl  what 
we  mean  bv  "motor  loss" — that  is. 
atrophy  with  associated  muscle 
weakness,  or  muscle  weakness  alone. 
Atrophy  in  the  absence  of  muscle 
weakness  is  not  evidence  of  motor  loss. 
We  explain  in  final  l.OOE,  discussed 
earlier,  what  we  require  to  show 
atrophy 

Final  listing  1.04 A  does  not  contain 
the  criteria  in  current  listing  1.05C  for 
persistence  of  signs  and  symptoms  "for 
dt  least  3  months  despite  prescribed 
therapy"  and  that  they  be  "expected  to 
last  12  months."  This  is  because  we  no 
longer  require  that  there  must  invariably 
be  a  record  of  at  least  3  months.  Instead 
we  require  that  there  be  a  longitudinal 
clinical  record  sufficient  to  assess  the 
severity  and  expected  duration  of  an 
impairment,  as  explained  in  final  l.OOH. 
in  final  l.OOH  we  explain  that  when 
there  is  no  longitudinal  clinical  record 
the  evaluation  will  be  based  on  all  the 
available  evidence. 

Final  listings  1.04B,  for  spinal 
arachnoiditis,  and  1.04C.  for  lumbar 


spinal  stenosis  resulting  in 
pseudoclaudication,  list  the 
characteristic  signs  and  symptoms  of 
their  respective  impainnents  and 
require  appropriate  limitations  of 
function.  Thus,  final  listing  1.04B 
describes  severe  burning  or  painful 
dysesthesia  resulting  in  the  need  for 
frequent  changes  in  position  or  posture, 
and  final  listing  1.04C  describes  chronic 
nonradicular  pain  and  weakness 
resulting  in  an  inability  to  ambulate 
effectively  In  response  to  a  public 
comment,  final  listing  1.04B  contains  a 
more  precise  description  of  what  we 
mean  by  frequent  changes  in  position  or 
posture  The  final  rule  states  that  the 
changes  in  position  or  posture  must  be 
more  than  once  every  2  hours. 

1.05    Amputation  (due  to  any  cause) 

As  the  result  of  a  public  comment,  we 
changed  the  title  of  this  listing  from 
"Amputation."  to  "Amputation  (due  to 
any  cause),"  to  make  clear  that 
impairments  due  to  amputations, 
including  amputations  due  to  vascular 
disease,  diabetes  mellitus,  or  any  other 
cause,  may  be  evaluated  under  final 
listing  1.05. 

We  combined  the  two  current  listings 
that  deal  with  amputations,  1.09  and 
1.10,  into  a  single  listing  1.05.  As  stated 
earlier,  the  "anatomical  deformity" 
criterion  of  current  listing  1.09  will  be 
evaluated  under  final  listing  1.02. 

Final  listing  1.05A.  amputation  of 
both  hands,  corresponds  to  current 
listing  1.09A,  and  is  unchanged. 

We  replaced  the  listings  that 
previously  included  a  criterion  for 
amputation  of  the  foot  (current  listings 
1.09B  and  lOgC])  with  listings  based  on 
inability  to  ambulate  effectively.  We 
also  removed  one  listing  that  provides  a 
criterion  for  amputation  "at  or  above  the 
tarsal  region"  as  a  result  of  peripheral 
vascular  disease  or  diabetes  mellitus 
(current  listing  I.IOB).  Since  we  last 
published  these  listings,  significant 
refinements  in  surgical  techniques  (e.g.. 
development  of  improved  soft  tissue 
flaps)  to  cover  the  bone  stump  have 
been  made.  This  has  resulted  in  more 
durable  stumps.  Engineering  advances 
have  produced  prosthetic  devices  which 
minimize  and  distribute  stress  so  that 
some  individuals  wearing  artificial 
limbs  after  amputation  above  the  tarsal 
level  for  any  reason  (including  diabetes 
mellitus,  and  vascular  and  arterial 
di.sease)  are  able  to  work.  Although 
some  individuals  with  these 
impairments  will,  of  course,  be 
disabled,  the  final  revisions  recognize 
that  this  is  not  a  certainty  and  that  we 
must  assess  the  impairments  of  such 
individuals  and  how  well  these 


individuals  are  able  to  adapt  to  their 
impairments  on  a  case-by-case  basis. 

Accordingly,  final  listing  1.05B 
replaces  current  listings  1.09B 
(amputation  of  both  feet)  and  1.1  OB  and 
I.IOC  (amputation  of  one  lower 
extremity  at  or  above  the  tarsal  region 
due  to  peripheral  vascular  disease  or 
diabetes  mellitus.  or  inability  to  use  a 
prosthesis  effectively)  with  a 
requirement  for  stump  complications 
resulting  in  medical  inability  to  use  a 
prosthetic  device  to  ambulate 
effectively,  regardless  of  the  cause  of  the 
amputation,  the  level  of  the  amputation 
(at  or  above  the  tarsal  region.)  or 
whether  there  is  amputation  of  one  or 
both  limbs.  In  the  final  rule  we  removed 
the  phrase  "from  onset"  which 
appeared  in  the  NPRM  and  is  in  current 
listing  1.10C3  to  make  clear  that  for 
purposes  of  final  listing  1.05B,  the 
stump  complications  resulting  in 
medical  inability  to  use  a  prosthetic 
device  to  ambulate  effectively  have  to 
last  or  be  expected  to  last  for  at  least  12 
months.  Similarly,  final  listing  1.05C 
replaces  current  listing  1.09C 
(amputation  of  one  hand  and  one  foot) 
with  a  requirement  for  amputation  of 
one  hand  and  one  lower  extremitv  at  or 
above  the  tarsal  region  resulting  in  an 
inability  to  ambulate  effectively  without 
an  obligatory  hand-held  assistive 
device.  (We  also  added  an  exception  to 
the  definition  of  "inability  to  ambulate 
effectively"  in  final  1.00B2b  to  take  this 
listing  into  account  since  individuals 
with  amputation  of  a  hand  will  not 
generally  use  bilateral  upper  limb 
assistance.) 

Final  listing  1.05C  corresponds  to 
current  listing  1.09C  (amputation  of  one 
hand  and  one  foot)  with  a  requirement 
for  amputation  of  one  hand  and  one 
lower  extremity  at  or  above  the  tarsal 
region  resulting  in  an  inability  to 
ambulate  effectively.  In  final  listing 
1.05C  we  deleted  the  phrase  "without 
an  obligatory  hand-held  assistive 
device,"  which  we  had  included  in  the 
NPRM.  The  change  is  not  substantive, 
but  only  for  clarity.  The  phrase  was 
uimecessar>-  since  section  1.00B2b(l) 
defines  "ineffective  ambulation"  as  the 
inability  to  ambulate  independently 
without  the  use  of  a  hand-held  assistive 
device(s). 

In  the  NPRM,  proposed  listing  1.05D, 
hemipelvectomy  or  hip  disarticulation 
also  required  that  there  be  an 
amputation  of  the  other  lower  extremity 
at  or  above  the  tarsal  region.  In  response 
to  public  comment,  we  agree  that, 
despite  advances  in  treatment  and 
technology,  a  hemipelvectomy  or  hip 
disarticulation  is  still,  in  itself, 
sufficient  to  establish  the  existence  of  an 
impairment  of  listing-level  severity. 
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Therefore,  we  are  not  changing  the 
criteria.  Final  listing  1.05D.  for 
hemipelvectomy  or  hip  disarticulation, 
corresponds  to  ciirrent  hsting  1.1  OA. 

1.06  Fracture  of  the  Femur,  Tibia, 
Pelvis  or  One  or  More  of  the  Tarsal 
Bones 

Final  listing  1.06  corresponds  to 
current  listing  1.11.  We  have  revised  the 
criterion  requiring  an  inability  to  return 
to  full  weight-bearing  status  within  12 
months  of  onset  to  a  criterion  requiring 
an  inability  to  ambulate  effectively  for 
an  expected  12  months  or  longer.  This 
is  essentially  the  same  requirement  as 
for  final  listing  1.03  (current  listing 
1.03B).  Internal  fixation  devices  (such  as 
intramedullary  rods)  and  external 
fixators  can  in  some  cases  return  an 
individual  to  effective  ambulation  even 
though  the  lower  extremity  is  not  fully 
weight  bearing. 

Because  of  me  above  revision,  we 
restructured  the  listing  for  clarity.  We 
are  also  changing  the  reference  to  the 
"tarsal  bone"  in  the  heading  of  the 
listing  to  "one  or  more  tarsal  bones"  for 
technical  reasons.  There  are  a  number  of 
tarsal  bones. 

In  final  listing  1.06 A  we  deleted  the 
phrase  "when  such  determination  is 
feasible."  which  we  had  included  in  the 
NPRM.  The  change  is  not  substantive, 
but  only  for  clarity.  The  phrase  was 
clearly  unnecessary  since  we  would  not 
make  any  determination  or  decision  that 
was  not  "feasible." 

1.07  Fracture  of  an  Upper  Extremity 

Final  listing  1.07  is  identical  to 
current  listing  1.12  except  for  minor 
editorial  changes. 

1.08  Soft  Tissue  Injury  (e.g..  Bxoms)  of 
an  Upper  or  Lower  Extremity,  Tnuik,  or 
Face  and  Head 

Final  listing  1.08  corresponds  to 
current  listing  1.13.  We  revised  the 
heading  to  make  clear  that  the  listing  is 
appropriate  for  the  evaluation  of  bums. 
We  expanded  the  scope  of  the  rule  to 
include  soft  tissue  injuries  to  the  trunk 
or  to  the  face  and  head.  The  criteria  for 
"surgical  management"  are  the  same  as 
in  final  listing  1.07.  Therefore,  we 
would  no  longer  require  surgical 
procedures  to  be  "staged."  The  surgical 
procedures  required  to  restore  function 
in  injuries  of  the  type  covered  by  this 
listing  are  not  always  plaimed  in 
advance  and  are,  therefore,  not 
necessarily  "staged."  For  further  clarity, 
a  reference  to  final  listing  1.08,  has  been 
added  to  final  LOOM. 

14.00    Immune  System 

For  reasons  explained  above,  we 
moved  the  criteria  in  current  1.00  that 
address  rheumatoid  arthritis  and  other 


inflammatory-  arthritides  to  the  immune 
system  listings  so  that  these  conditions 
can  be  grouped  together  with  the  other 
connective  tissue  disorders.  We. 
therefore,  established  new  sections  in 
the  introductory'  text  to  14.00  and  a  new- 
listing  14.09  which  corresponds  to 
current  listing  1.02.  We  are  also  revising 
and  broadening  our  criteria,  as 
explained  below. 

14.00B 

The  fourth  paragraph  of  final  14.00B 
is  changed  to  include  the  inflammaton- 
arthritides  in  the  impairments 
mentioned  therein. 

We  changed  final  14.09D  as  the  result 
of  public  comments. 

We  changed  the  term    severe"  in  the 
first  sentence  of  the  paragraph  to 
"serious  "  We  also  took  the  opportunity 
to  correct  a  preexisting  syntactical  error 
in  the  same  sentence.  The  phrase,  "loss 
of  function  in,"  as  it  appeared  in  two 
places  in  the  sentence  has  been  changed 
to  "loss  of  function  because  of  disease 
affecting"  because  an  organ(s)  of  the 
body  does  not  lose  function  in  the 
manner  we  intended  by  our  narrow 
definition  of  the  term.  It  is  the 
individual's  ability  to  function  about 
which  we  are  concerned  in  the  listings, 
and  not  whether  an  organ(s)  is 
functioning  from  a  medical  standpoint 

14.00B6     hiflammatory  Arthritis 

Final  14.00B6  is  a  new  section  we 
added  to  address  the  inflammatory 
arthritides:  it  has  no  counterpart  in 
current  1.00.  Even  though  the  primary 
feature  of  these  disorders  is  joint 
involvement,  they  are  connective  tissue 
disorders,  like  systemic  lupus 
erythematosus  and  scleroderma,  and 
they  cause  extra-articular  manifestations 
that  may  be  disabling,  just  as  the  other 
coimective  tissue  disorders  do 

Final  14.00B6  provides  examples  of 
some  of  the  disorders  that  affect  the 
spine  (inflammatory 
spondyloarthropathies).  It  also  provides 
examples  of  disorders  that  affect  the 
peripheral  joints.  The  first  group  of 
disorders  includes  ankylosing 
spondylitis,  Reiter's  syndrome,  Behiet's 
disease  and  other  conditions.  The 
second  group  includes  rheumatoid 
arthritis,  Sjgren's  syndrome,  psoriatic 
arthritis  and  other  conditions. 

We  made  a  number  of  changes  in  this 
section  in  response  to  comments  that 
asked  us  to  clarify  the  provisions  of 
proposed  listing  14.09.  The  changes  in 
finaJ  14.00B6  respond  to  those 
comments  as  well.  We  provide  a 
description  of  some  of  the  factors  that 
can  cause  functional  deficits  and  clarify 
that  their  combined  effects  may  produce 
serious  functional  limitations.  In 
addition,  we  clarified  the  reminder  in 


the  rule  that,  when  the  conditions  are 
quiescent  but  have  caused  persistent 
musculoskeletal  deformity,  it  is  still 
appropnate  to  use  final  listing  1.02. 
which  describes  gross  anatomical 
deformity  due  to  any  cause,  or  final 
listing  1.03.  which  describes 
reconstructive  surgery  or  surgical 
arthrodesis  of  a  major  peripheral 
weight-bearing  joint,  when  such 
deformities  are  the  dominant  feature 

We  added  the  word  "persistent"  to 
the  last  sentence  in  the  opening 
paragraph  to  further  emphasize  this 
point 

We  also  deleted  the  fourth  sentence  of 
this  paragraph  from  the  NPRM  That 
sentence  discussed  chronic  forms  of  the 
diseases  and  is  no  longer  necessary 
because  of  the  other  clarifications  we 
made  in  the  paragraph  and  in  final 
listing  14.09. 

In  the  subsections  of  final  14  00B6, 
we  provide  explanations  to  make  clear 
that  the  provisions  in  listing  14.09  use 
the  same  terms  and  definitions  that  are 
in  the  final  musculoskeletal  listings 
Thus,  the  terms  "major  joints." 
"inability  to  ambulate  effectively,    and 
"inability  to  perform  fine  and  gross 
movements  effectively"  have  the  same 
meaning  as  they  do  in  final  1 .00 
Accordingly,  we  indicated  in  final 
14  OOBBa  that  the  term  "major  joints" 
refers  to  major  peripheral  joints  and 
have  explained  that  because  only  the 
ankle  joint  is  crucial  to  weight-bearing, 
the  ankle  and  foot  are  considered 
separately  for  evaluation  of  weight- 
bearing  In  final  14  00B6b  we  make  clear 
that  the  inability-  to  ambulate  effectively 
or  the  inability  to  perform  fine  and  gross 
movements  effectively  must  have  lasted, 
or  be  expected  to  last  for  at  least  12 
months.  In  final  14  OOBSc.  we  do  not 
provide  a  functioned  criterion  for 
ankylosing  spondylitis  and  other 
ankylosing  spondyloarthropathies  (final 
listing  14.09B).  because  the  medical 
findings  in  that  listing  would  invariably 
cause  such  functional  linutations  Thus, 
once  the  requisite  objective  medical 
findings  are  established,  we  expect  the 
individual  will  have  functional 
limitations  that  result  in  an  impairment 
of  listing-level  severity 

In  final  14.00B6d.  we  provide 
guidance  about  establishing  the 
existence  of  an  impairment  of  listing- 
level  severity  based  upon  extra-articular 
features.  We  also  provide  examples  of 
kinds  of  extra-articular  features  that  may 
be  seen  with  the  inflammatory- 
arthritides  in  the  different  body  systems 
Although  many  of  the  extra-articular 
features  are  the  same  as  those  that  may 
be  seen  in  other  medical  disorders, 
some  (such  as  keratoconjunctivitis  sicca. 
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which  is  seen  in  Sjogren's  syndrome, 
and  amyloidosis  of  the  Iddney,  which  is 
seen  in  rheumatoid  arthritis)  are  specific 
to  the  disorders  in  listing  14.09.  The 
term  "extra-articular  features"  has 
replaced  "extra-articular  findings "  in 
the  NPRM.  We  also  made  syntactical 
changes  to  final  14.00B6d  to  clarify  the 
listings  as  requested  by  commenters. 

Final  14.00B6e  is  a  new  section  added 
for  consistency  between  the  adult  and 
childhood  rules.  The  section,  which 
corresponds  to  final  rule  114.00E6, 
explains  why  steroid  dependence  in  and 
of  itself  is  insufficient  to  establish  an 
impairment  of  listing-level  severity. 

14.09     Inflammatory  Arthritis 

For  reasons  explained  above,  we 
redesignated  current  listing  1.02  as  final 
listing  14.09.  We  also  changed  its 
heading  from  "Active  rheumatoid 
arthritis  and  other  inflammatory 
arthritis"  to  "Inflammatory  arthritis"  to 
emphasize  that  we  include  a  host  of 
syndromes  characterized  by  joint 
inflammation,  not  just  rheumatoid 
arthritis.  The  final  change  also 
emphasizes  the  functional  consequences 
of  joint  inflammation  as  a  determinant 
of  a  disabling  impairment  rather  than 
focusing  on  specific  etiologic  diagnoses. 
The  final  change  recognizes  that, 
although  etiologic  diagnosis  is  needed 
to  distinguish  chronic  disorders  from 
short-term  disorders,  as  well  as  from 
other  connective  tissue  disorders  that 
are  listed  elsewhere,  it  is  joint 
inflammation  and  its  sequelae,  and 
other  symptoms  and  signs  of  these 
disorders,  not  etiologic  diagnosis,  that 
result  in  work-related  functional 
limitations. 

The  final  rule  provides  several 
methods  for  determining  whether  an 
impairment  is  of  listing-level  severitv.  It 
advances  the  concept  of  graded  levels  of 
severity  of  the  diseased  joint  (i.e.. 
articular  process),  which  can  result  in 
disability  because  of  the  severity  of  the 
joint  involvement  itself,  or  because  of 
joint  involvement  coupled  with  major 
signs  and  symptoms  produced  bv  the 
extra-articular  features  which  together 
impair  an  individual's  functioning  to 
the  degree  described  in  these  final 
listings  Thus,  final  listings  14.09A  and 
14  09B  would  be  met  with  articular 
findings  that  are  of  such  severitv  that 
th(>v  alone  result  in  inabilitv  to 
dmbulate  effectively  or  to  perform  fine 
and  gross  movements  effectivelv  Final 
listings  14.09C.  14.09D,  and  14.'09E 
would  be  met  with  less  severe  joint 
involvement  than  in  final  listings 
14.09A  and  14,098,  but  with  extra- 
articular features  that  establish  the 
existence  of  an  impairment  of  listing- 
level  severity. 


Final  listing  14.09A  replaces  current 
listing  1.02A  It  describes  inflamraatorj' 
arthritis  of  the  major  peripheral  joints 
(i.e.,  the  hip.  knee,  shoulder,  elbow, 
wrist-hand,  and  ankle-foot)  which  is  of 
such  severity  that  in  itself  it  results  in 
disabilitv'  We  clarified  and  simplified 
the  current  provisions  and  replaced  the 
requirement  in  current  listing  1.02A  for 
involvement  of  "multiple"  major  joints 
with  the  more  precise  requirement  for 
'two  or  more"  major  joints.  Consistent 
with  other  final  listings,  we  replaced  the 
current  criterion  for  "significant 
restriction  of  function  of  the  affected 
joints  "  with  the  more  precise  standard 
of  inability  to  ambulate  effectively  or 
inability  to  perform  fine  and  gross 
movements  effectively  We  removed  the 
requirement  for  the  listed  findings 
despite  prescribed  therapy  for  at  least  3 
months  and  clinical  activity  expected  to 
last  at  least  12  months  from  final  listing 
14.09A  This  is  because  the  third 
paragraph  of  current  14.008  already 
provides  a  general  requirement  for  these 
findings,  applicable  to  all  of  the 
connective  tissue  disorder  listings. 

In  final  listings  14  09A,  C,  and  D,  we 
removed  the  requirements  in  current 
listing  1.02B  for  corroboration  of  the 
existence  of  the  impairment  by  specific 
laboratory  tests.  We  retained  the 
requirement  for  appropriate  medically 
acceptable  imaging  in  final  listings 
14.098  and  E.  as  the  imaging  is 
necessar\'  to  document  the  impairment. 

We  made  these  changes  because 
inflammatory'  arthritis  with  the  findings 
described  in  final  listing  14.09  is 
sufficient  to  establish  the  existence  of  an 
impairment  of  listing-level  severity. 
Moreover,  the  laboratory  findings 
described  under  current  listing  1.028 
are  neither  specific  for  diagnosis  nor 
indicators  of  a  level  of  functional 
limitation. 

Ankylosing  spondylitis,  currently 
evaluated  under  listing  1.05A,  will  be 
evaluated  under  final  listing  14.098, 
which  lists  "ankylosing  spondylitis  or 
other  spondyloarthropathy  "  In  the 
NPRM  (proposed  listing  14.098)  we 
inadvertently  required  fixation  of  both 
the  dorsolumbar  and  cervical  spine.  In 
the  final  rule  we  corrected  this. 
Consistent  with  the  current  rules,  final 
listing  14.098  requires  fixation  of  either 
the  dorsolumbar  or  cervical  spine. 
Because  the  emphasis  in  these  final 
listings  is  on  function,  the  final  listing 
does  not  require  the  extensive  x-ray 
evidence  of  calcification  of  spinal 
ligaments  and  abnormal  apophyseal 
articulations,  and  bilateral  ankylosis  of 
the  sacroiliac  joints  required  in  current 
listing  1.05A.  Rather,  the  final  listing 
provides  for  a  degree  of  ankylosis  of  the 
cervical  or  dorsolumbar  spines  that 


correlates  with  an  inability  to  ambulate 
effectively.  We  also  broadened  the 
current  criterion  for  a  finding  of 
bilateral  sacroiliac  ankylosis  to  include 
those  disorders  that  are  characterized  by 
either  unilaterad  or  bilateral  sacroiliitis. 

Final  listing  14.09C  is  based  on  the 
other  connective  tissue  disorders 
listings  in  14.00,  and  provides  for  a 
finding  of  disability  when  an  extra- 
articular feature  of  any  inflammatory' 
arthritis  is  disabling,  as  shown  by 
reference  to  listings  in  other  body 
systems.  The  final  listing  is  similar  to 
ciirrent  listing  14.06.  "Undifferentiated 
connective  tissue  disorder,"  which 
cross-refers  to  the  list  of  body  systems 
established  in  current  listing  14.02A  so 
that  repetition  of  that  long  list  is 
unnecessary. 

Final  listing  14.09D  is  a  listing  for  the 
inflammatory  arthritides  that  affect  the 
peripheral  joints  which  would  be  met 
with  less  severe  joint  findings  than  in 
listing  14.09A  and  less  severe  extra- 
articular features  than  in  listing  14.09C. 
It  provides  criteria  similar  to  those  in 
listings  14.02B,  14.038,  14.04B,  and 
14.06;  that  is,  significant,  documented 
constitutional  symptoms  and  signs  with 
involvement  of  at  least  two  other 
organs/body  systems.  To  reflect  the 
symptoms  and  signs  of  these  particular 
disorders,  the  final  rule  calls  for  a 
history  of  joint  pain,  swelling, 
tenderness,  and  inflammation,  which 
we  included  in  14.09D.  As  a  result  of 
public  conunents.  in  the  final  rule  we 
removed  the  requirement  in  the  NPRM 
for  morning  stiffness  of  at  least  2  hours' 
duration,  as  we*recognize  that  there  is 
no  reliable  way  to  document  a 
claimant's  allegation  of  morning 
stiffness. 

Similarly,  final  listing  14.09E  is  a 
listing  for  inflammatorv- 
spondyloarthropathies  that  do  not  meet 
the  deformity  requirements  of  final 
listing  14.09B  or  the  extra-articular 
requirements  of  final  listing  14.09C,  The 
final  rule  calls  for  the  extra-articular 
features  described  in  14.09D,  which  is 
more  appropriate  than  the  NPRM 
requirements  for  "the  extra-articular 
findings  described  in  14.09D  " 

Revisions  to  Part  B  of  Appendix  1 

101.00     Musculoskeletal  System 

We  reorganized,  revised,  and 
expanded  101.00,  the  introductorv'  text 
to  part  B  of  the  musculoskeletal  listings, 
to  be  consistent  with  the  final  revisions 
in  part  A.  When  changes  have  been 
made  from  the  NPRM  for  adults  and 
parallel  criteria  existed  in  the  NPRM  for 
children,  we  have  made  the  same 
changes  in  final  part  B  for  the  same 
reasons  as  in  final  part  A.  However,  we 
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also  established  additional  criteria  in 
final  101 .00  to  give  appropriate 
consideration  to  the  particular  effects  of 
the  disease  processes  in  children.  For 
example,  in  101.0082b  and  101.00B2c. 
we  created  specific  definitions  of  the 
terms  "inability  to  ambulate  effectively" 
and  "inability  to  perform  fine  and  gross 
movements  effectively"  for  infants  and 
young  children  in  terms  that  are 
appropriate  to  these  children.  Thus, 
final  101.00B2b(2)  defines  ineffective 
ambulation  for  children  who  would  not 
yet  be  expected  to  walk  in  terms  of  a 
failure  to  achieve  skills  or  performance 
involving  the  lower  extremities  at  no 
greater  than  one-half  of  age-appropriate 
expectations  based  on  an  overall 
developmental  assessment  Extreme 
limitations  on  use  of  the  upper 
extremities  is  defined  by  referesce  to 
the  descriptions  of  motor  dysfunction  in 
the  listing  for  multiple  body 
dysfunction,  listing  110,07A. 

In  other  instances,  we  altered  in  part 
B  the  criteria  in  final  part  A  to  address 
children,  in  order  to  underscore  the 
importance  of  the  criteria  in  childhood 
cases  and  to  eliminate  any  question 
about  their  applicability  to  children. 

As  in  part  A.  we  moved  current  listing 
101.02.  for  juvenile  rheumatoid 
arthritis,  to  the  immune  system  listings 
in  114.00  For  this  reason,  we  removed 
current  101. OOA.  which  addresses  the 
documentation  of  juvenile  rheumatoid 
arthritis.  We  have  not  moved  it  into  the 
introductory'  text  of  114.00  because  it 
explains  that  the  documentation  of  the 
diagnosis  of  juvenile  rheumatoid 
arthritis  should  be  made  according  to  an 
established  protocol,  such  as  that 
published  by  the  Arthritis  Foundation, 
and  we  have  expanded  the  listings  to 
address  all  forms  of  inflammatory' 
arthritis  in  children.  As  in  the  final 
adult  rules,  final  listing  114  09A 
includes  the  findings  of  joint  pain, 
swelling,  tenderness,  and  inflammation 
noted  in  current  101. OOA.  but  goes  on  to 
address  the  functional  impact  of  any 
form  of  severe  inflammatory  arthritis  by 
acknowledging  that  it  may  result  in  the 
inability  to  ambulate  effectively  or  the 
inability  to  perform  fine  and  gross 
movements  effectively  with  the  upper 
extremities. 

We  also  removed  the  discussion 
currently  in  101. OOC.  This  section  of  the 
current  rules  explained  that 
degenerative  arthritis  may  be  the  end 
stage  of  many  skeletal  diseases  and 
conditions.  The  discussion,  though 
correct,  has  no  special  relevance  to  the 
final  rules,  which  are  functionally 
based. 


101.01     Category  of  Impairments, 
Musculoskeletal 

We  removed  current  listings  101.058. 
101  05C.  and  101.08  for  the  reasons  set 
forth  below. 

We  removed  listing  101.058, 
"Scoliosis."  and  listing  101. 05C. 
"Kyphosis  or  lordosis.  "  and  added  to 
the  introductory  text  a  new  101. OOL, 
"Abnormal  cur\'atures  of  the  spine," 
which  corresponds  to  final  l.OOL  in  the 
adult  rules.  \Ve  have  removed  the 
criteria  for  a  spinal  curve  measuring  60' 
or  greater  in  current  fisting  101  OSBl 
and  for  kyphosis  or  lordosis  measuring 
90"  or  greater  in  current  listing  101  05C 
because  these  measurements  do  not 
focus  on  the  functional  impact  of  the 
abnormal  cur\'ature.  We  instead 
included  a  provision  which  parallels  the 
provision  for  the  adult  listings,  and 
focuses  evaluation  on  the  functional 
impact  of  abnormal  cur\atures:  i.e.. 
impaired  ambulation,  ventilatory 
restriction,  cardiac  difficulties,  or 
disfigurement  resulting  in  withdrawal 
or  isolation.  As  in  the  final  adult  rules, 
we  now  make  reference  to  listing 
114.09A  when  the  spinal  deformity  is  so 
severe  that  it  results  in  ineffective 
ambulation;  the  reference  is  to  the 
respiratory  listings  in  103. OOff  when 
there  is  restricted  breathing  because  of 
the  deformity,  to  the  cardiovascular 
listings  in  104. OOff  when  there  is  cardiac 
involvement  and  to  the  mental  disorder 
listings  in  11 2. OOff  when  there  is  an 
associated  mental  disorder 

We  removed  current  listing  101.0582. 
which  provides  that  a  child  will  be 
considered  disabled  for  1  year  from  the 
time  of  surgery  based  on  a  spinal  fusion 
of  six  or  more  levels,  because 
improvements  in  medical  technology 
have  shortened  the  period  of 
recuperation  following  spinal  fusion  to 
less  than  a  year  As  a  result,  it  is  no 
longer  possible  to  assume  that  the 
duration  requirement  will  be  met  in  all 
cases.  Improved  techniques  with 
internal  fixation  devices  (e.g.. 
Harrington  rods.  Cotrel-Dubousset.  and 
other  fixation  devices)  have  eliminated 
the  need  for  turnbuckle  casts  and 
lengthy  immobilization  in  plaster 
following  spinal  fusion  With  the  use  of 
these  improved  techniques,  a  return  to 
age-appropriate  activities  can  now  be 
expected  in  less  than  1  year  following 
spinal  fusion. 

The  removal  of  current  listing 
101  058  will  also  correct  a  printing 
error.  The  current  listing  provided  for 
"FEV  (vital  capacity)"  of  50  percent  or 
less  of  predicted  normal.  The 
abbreviation  "FEV'.'  however,  does  not 
stand  for  "vital  capacity."  but  for 
"forced  expiratory  volume.  "  a 


measurement  of  obstructive  lung 
disease,  not  of  restrictive  dysfunction. 
Our  intent  has  always  been  to  measure 
the  restrictive  breathing  dysfunction 
that  may  be  caused  by  the 
musculoskeletal  deformity,  the  vital 
capacitv  or  VC. 

Finally,  consistent  with  the  revisions 
to  the  listings  in  part  A.  we  also 
removed  listing  101.08,  "Chronic 
osteomyelitis  "  We  provide  our  reasons 
for  this  in  the  explanation  under  part  A 
for  the  removal  of  current  listing  1  08 

Final  listings  101.02  through  101.08 
are  in  most  instances  the  same  as  the 
corresponding  final  adult  rules 
explained  above  Final  listings  101  03 
and  101.05  through  101,08  are  new.  and 
are  the  same  as  the  corresponding  final 
adult  listings,  1.03  and  1.05  through 
1  08,  These  listings  will  maintain 
structural  and  content  consistency  with 
the  adult  listings.  The  following  is  an 
explanation  of  final  listings  101.02  and 
101.04.  which  have  revised  current 
listings  101.03  and  101,05 

10102     Major  Dysfunction  of  a  loint(s) 
(Due  to  Any  Cause) 

This  final  listing  corresponds  to 
current  listing  101.03.  "Deficit  of 
musculoskeletal  function."  The  final 
rule  is  the  same  as  the  corresponding 
adult  rule.  As  in  the  adult  rule,  the 
proposal  would  broaden  the  listing  to 
include  deficit  of  functioning  due  to  any 
cause,  with  involvement  of  either  one 
major  peripheral  weight-bearing  joint  or 
one  major  peripheral  joint  in  each  upper 
extremity. 

The  functional  limitations  in  the  final 
listing  encompass  the  criteria  of  current 
listings  101. 03A.  101  03B.  and  101. 03C. 
and  provide  a  uniform  functional 
measure  which  applies  to  all  children 
within  their  respective  age-appropriate 
functional  expectations.  We  believe  the 
listing  will  be  easier  to  use  with  the 
better-defined  term  "inability  to 
ambulate  effectively."  Current  listing 
101, 03 A  ("'Walking  is  markedly  reduced 
in  speed  or  distance  despite  orthotic  or 
prosthetic  devices")  and  current  listing 
101. 03B  (  "Ambulation  is  possible  only 
with  obligatory  bilateral  upper  limb 
assistance  *   *   *")  have  been  subsumed 
under  the  definition  of  "inability  to 
ambulate  effectively."  Current  listing 
101. 03C  (  "Inability  to  perform  age- 
related  personal  self-care  activities 
*    *    *"")  has  been  subsumed  under  the 
definition  of  "inability  to  perform  fine 
and  gross  movements  effectively." 

101 .04     Disorders  of  the  Spine 

This  final  listing  corresponds  to 
current  listing  101,05  Final  listing 
101.04  focuses  on  disorders  that  involve 
compromise  of  a  nerve  root(s) 
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(including  the  cauda  equina)  or  the 
spinal  cord.  Although  the  li,sting  is 
consistent  with  the  final  adult  listing,  it 
does  not  include  criteria  for  spinal 
arachnoiditis  or  lumbar  spinal  stenosis 
resulting  in  pseudoclaudication.  These 
conditions  generally  develop  over  time 
and  with  age  and  are  rarely  seen  in 
children.  Should  a  child  need  to  be 
e\aluafed  for  spinal  arachnoiditis  or 
lumbar  spinal  stenosis,  the  part  A 
listings  should  be  used. 

We  removed  current  listing  101. 05A. 
for  fracture  of  a  vertebra  with  spinal 
cord  involvement,  because  it  describes  a 
spinal  cord  injury  and  is  more 
appropriately  a  neurological  disorder 
than  a  musculoskeletal  disorder. 
Current  listing  1 11 .06  describes  the 
limitations  resulting  from  such  an 
injury. 

1 1 4.00     Immune  System 

For  reasons  we  have  given  under  the 
e.xplanation  of  the  corresponding  adult 
rules.  14.00  of  the  introductory  text  to 
the  immune  system  listings  in  part  A 
and  final  listing  14.09.  we  changed  the 
heading  of  listing  1 14.09  (formerly 
1(11,02)  from  "Juvenile  rheumatoid 
arthritis"  to  "Inflammatory  arthritis." 
This  revision  provides  a  more 
comprehensive  consideration  of  the 
features  and  functional  impact  of  any  of 
the  inflammatory  arthritides  and  moves 
all  of  the  criteria  for  juvenile 
rheumatoid  arthritis  and  the 
innammatory  arthritides  into  114.00.  In 
final  114.00E.  we  provide  essentially  the 
same  provision  for  children  that  we 
provide  for  the  inflammatory  arthritides 
for  adults,  with  appropriate  changes  to 
address  the  particular  presentation  and 
effects  of  the  disorders  in  children.  The 
difference  in  numbering  of  the  sections 
in  part  A  and  part  B  reflects  the 
ilifferences  between  the  current  part  A 
and  part  B  sections.  Final  114.00E1, 
however,  has  no  counterpart  in  final 
part  .^.  Final  114.00E1  explains  the 
importance  of  differentiating  the 
inflammatory  arthritides  from  other 
connective  tissue  disorders  in  children 
and  of  determining  whether  the  disorder 
is  chronic  or  short-term,  because 
children  may  have  more  limited 
antigenic  exposure  and  immune 
reactivity  than  adults 

For  reasons  we  explain  below,  we 
removed  current  listing  101.028,  which 
provides  that  a  child  with  rheumatoid 
arthritis  who  is  dependent  on  steroids 
meets  the  listing.  In  final  114.00E6.  we 
explain  why  steroid  dependence  in  and 
of  itself  is  insufficient  to  establish  an 
impairment  of  listing-level  severity. 

We  revised  114.008.  which  currently 
refers  to  the  descriptions  of  the 
connective  tissue  disorders  in  14.008.  to 


add  a  cross-reference  to  final  114.00E. 
We  made  technical  revisions  to  114.008 
so  that  it  will  parallel  14.008.  The 
changes  bring  conformity  to  the  two 
sections,  but  do  not  substantively 
change  the  rules.  Rather,  they  remove 
any  question  that  might  arise  from  our 
using  slightly  different  language  in  two 
sections  that  are  intended  to  say  the 
same  thing. 

We  added  a  new  second  sentence  in 
114.00C2.  which  describes  growth 
impairments  resulting  from  connective 
tissue  disorders.  The  new  provision 
explains  that  children  with 
inflammatory  arthritides  have  growth 
impairments  because  of  the  diseases' 
effects  on  the  immature  skeleton,  open 
epiphyses,  and  young  cartilage  and 
bone.  In  the  final  rule,  we  deleted  the 
"many"  as  a  modifier  as  we  are  not 
certain  that  this  is  a  true  reflection  of 
the  incidence  of  growth  impairment  as 
a  result  of  the  inflammatory  arthritides. 

The  final  listing  criteria  in  114.09  are 
the  .same  as  the  corresponding  adult 
listing  in  part  A  and  replace  the  criteria 
in  current  listing  101. 02A.  Again, 
changes  we  made  to  final  114. OOE  and 
114.09  that  are  identical  to  changes 
made  in  the  corresponding  part  A 
sections  that  were  not  in  the  NPRM 
have  been  made  for  the  same  reasons. 

As  noted  above,  we  removed  current 
listing  101.028,  which  provided  that  a 
child  with  rheumatoid  arthritis  who  is 
dependent  on  steroids  meets  the  listing. 
Although  this  was  an  appropriate  listing 
when  we  first  published  it,  advances  in 
treatment  have  made  the  listing 
obsolete.  Advances  in  the 
administration  of  steroids  have 
corrected  some  of  the  previously 
disabling  consequences  of  continuous 
steroid  use,  and  it  is  no  longer 
appropriate  to  assume  that  every  child 
who  is  dependent  on  steroids  will  have 
an  impairment  of  listing-level  severity. 
Moreover,  there  are  few  instances  when 
systemic  corticosteroids  are  used  in  the 
long-term  management  of  children  with 
inflammatory  arthritis.  When  steroid 
treatment  is  indicated,  it  is  usually 
given  only  on  a  short-term  basis,  with 
the  drug  dosage  being  gradually  reduced 
and  discontinued  within  a  few  weeks  or 
months. 

Other  Changes 

Because  current  listing  1.1 08  in  part 
A  (amputation  at  or  above  the  tarsal 
region  due  to  peripheral  vascular 
disease  or  diabetes  mellitus)  has  been 
removed,  we  also  removed  the  listings 
with  similar  criteria  in  other  body 
systems,  listing  4.12C  ( 'Amputation  at 
or  above  the  tarsal  region  due  to 
peripheral  vascular  disease  ")  and  listing 
9.08C  (  "Amputation  at.  or  above,  the 


tarsal  region  due  to  diabetic  necrosis  or 
peripheral  arterial  disease")  to  be 
consistent  with  our  approach  that 
assesses  disability  on  the  basis  of  how 
the  individual  is  functioning.  Our 
experience  has  shown  that  many 
individuals  who  have  undergone 
amputation  at  or  above  the  tarsal  level 
for  vascular  disease  or  diabetes  mellitus 
are  able  to  return  successfully  to  gainful 
work.  Those  individuals  who  are  unable 
to  ambulate  effectively  due  to  stump 
complications  may  still  have  their 
impairments  evaluated  under  final 
listing  1.058.  Current  listing  9.08D  has 
become  listing  9.08C.  We  believe  that 
these  cases  must  be  evaluated  on  a  case- 
by-case  basis  to  determine  whether  they 
are  equivalent  in  severity  to  a  listed 
impairment  or  result  in  a  finding  of 
disability  at  later  steps  in  the  sequential 
evaluatioti  process  for  adults,  and  will 
meet  the  12-month  duration 
requirement.  As  we  stated  earlier, 
current  beneficiaries  will  not  lose 
eligibility  solely  as  a  result  of  this  listing 
being  removed.  We  may  find  these 
individuals  disabled  based  on  this 
listing  section  or  other  rules. 

In  addition,  we  made  a  technical 
change  to  the  current  listing  for 
systemic  lupus  erythematosus.  Current 
listing  14. 02 A  provides  cross-references 
to  ten  body  systems  in  which 
impairments  of  listing-level  severity  that 
result  from  the  primary  condition  are 
described.  We  inadvertently  omitted 
from  this  list  an  eleventh  possibility, 
hematologic  disorders,  which  would  be 
evaluated  under  the  listings  in  7.00ff. 

As  we  explain  in  current  14.00B1, 
systemic  lupus  erythematosus 
frequently  results  in  anemia, 
leukopenia,  and  thrombocytopenia,  and 
it  is.  therefore,  possible  that  an 
individual  would  have  an  impairment 
of  listing-level  severity  based  on  a 
hematologic  disorder.  We  added  a 
reference  to  the  hemic  and  lymphatic 
body  system.  In  keeping  with  the  format 
of  listing  14.02A.  which  lists  the  body 
systems  in  their  order  of  appearance  in 
appendix  1.  the  new  provision  has 
become  listing  14.02A8.  For  this  reason, 
we  redesignated  current  listings 
14.02A8  through  14.02A10  as  listings 
14.02A9  through  14.02A11. 

No  similar  change  is  required  in  part 
8.  Current  listing  114. 02A  includes  a 
reference  to  the  hemic  and  lymphatic 
listings. 

For  consistency,  in  the  final  rules,  we 
also  made  changes  in  two  of  the 
examples  in  §416.926a{m).  "Examples 
of  impairments  that  functionally  equal 
the  listings."  In  the  second  example,  the 
requirement  for  "a  series  of  staged 
surgical  procedures."  has  been  changed 
to  a  requirement  for  "continuing 
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surgical  management."  As  explained 
above,  we  no  longer  require  surgical 
procedures  to  be  "staged."  We  have  also 
made  a  small  change  in  the  fouurth 
example  to  make  clear  that  it  is  the 
inability  to  maintain  effective 
ambulation  that  makes  a  condition 
functionally  equivalent  to  a  listed 
impairment. 

Also  for  consistency,  in  the  final  rules 
we  made  technical  changes  in 
§§416.933,  "How  we  make  a  finding  of 
presumptive  disability  or  presumptive 
blindness.  "  and  416.934,  "Impairments 
which  may  warrant  a  finding  of 
presumptive  disability  or  presumptive 
blindness,"  based  on  our  change  in 
assessing  disability  on  how  the 
individual  is  functioning.  In  §416.933 
we  have  amended  the  second  sentence 
by  removing  "amputation  of 
extremities  "  as  an  example  of  a  readily 
observable  impairment  upon  which  we 
can  find  an  individual  disabled  without 
medical  or  other  evidence.  In  §416  934 
we  have  removed  current  impairment 
categories  (a)  and  (h).  Our  experience 
has  shown  that  we  can  no  longer 
presume  that  an  individual  who  has 
undergone  amputation  of  two  limbs 
(impairment  category  (a))  or  an 
individual  with  diabetes  who  has 
luidergone  amputation  of  a  foot 
(impairment  category  (h))  would  be 
unable  to  successfully  perform  gainful 
work. 

Throughout  the  final  rules,  we  made 
nonsubstantive  editorial  changes  from 
the  NPRM.  For  example,  in  several 
places  in  final  101.00,  we  deleted  the 
words,  "given  age  ranges  "  from  the 
phrase  "given  normal  developmental 
expectations  for  given  age  ranges  " 
because  "developmental  expectations" 
already  implies  consideration  of  age 
Deleting  the  words  does  not  change  the 
meaning  of  the  statement  In  the  NPRM. 
we  used  "motor  deficit"  and  "motor 
loss"  interchangeably.  For  consistency, 
throughout  the  final  rules  we  use 
"motor  loss." 

Public  Comments 

Subsequent  to  the  publication  of  the 
NPRM  in  the  Federal  Register  (58  PR 
67574)  on  December  21.  1993.  we 
mailed  copies  to  national  medical 
organizations  and  professionals  whose 
responsibilities  and  interests  provide 
them  with  some  expertise  in  the 
evaluation  of  musculoskeletal 
impairments.  We  also  sent  copies  to 
Federal  and  State  agencies  (including 
the  State  agencies  that  make  disability 
determinations  for  us)  interested  in  the 
administration  of  the  title  11  and  title 
XVI  disability  programs.  As  part  of  our 
outreach  efforts,  we  invited  comments 


from  advocacy  groups,  as  well  as  from 
legal  service  organizations. 

We  received  34  letters  and  telefaxes 
containing  comments  pertaining  to  the 
changes  we  proposed  We  carefully 
considered  all  of  the  comments  and 
adopted  many  of  the  recommendations. 
A  number  of  the  comments  were  quite 
long  and  detailed.  Of  necessity,  we  have 
had  to  condense,  summarize,  or 
paraphrase  them.  Nevertheless,  we  have 
tried  to  present  all  views  adequately  and 
to  respond  to  all  of  the  relevant  issues 
raised  by  the  commenters.  We  provide 
our  reasons  for  adopting  or  not  adopting 
the  recommendations  in  the  summaries 
of  the  comments  and  our  responses 
below 

General  Comments 

Emphasis  on  Function 

Comment:  A  number  of  conamenters 
expressed  general  approval  of  the 
proposed  listings  One  commenter 
stated  that  the  changes  are  reasonable 
and  probably  necessary  in  light  of  the 
fact  that  there  have  been  advances  in 
medical  knowledge  and  diagnoses  since 
changes  were  last  considered  several 
years  ago.  Other  commenters 
specifically  praised  the  emphasis  on 
function,  on  the  results  of  physical 
examination  rather  than  on  diagnosis, 
and  on  a  longitudinal  picture  of  the 
claimant's  impairment  in  the  proposed 
listings.  These  commenters  were 
impressed  generally  with  the  expansion 
of  the  introductory  text  to  the  proposed 
listings  to  include  definitions  of  terms 
and  examples.  One  of  these  commenters 
stated  that  the  definitions  of  ambiguous 
terms  and  examples  would  promote 
uniformitv"  of  decisiorunaking.  These 
commenters  had  no  specific 
suggestions 

Response:  We  agree  with  the 
commenter  who  stated  that  the  changes 
are  reasonable  and  necessary  in  light  of 
the  fact  that  there  have  been  advances 
in  medical  knowledge,  diagnosis,  and 
treatment  In  the  past,  it  may  have  been 
reasonable  to  assume  that  individuals 
with  particular  diagnoses  were  disabled 
once  the  diagnoses  were  objectively 
established.  However,  with  state-of-the- 
art  medicine,  we  can  no  longer  reach  the 
same  conclusions.  It  is  more  important 
now  to  determine  how  an  individual  is 
functioning  with  treatment  and  use  of 
technological  advances  in  such  devices 
as  prostheses  than  it  is  to  know  the 
diagnosis  of  the  individual 

Proposed  Listings  More  Restnctive  Than 
Past  Listings 

Comment:  Some  commenters, 
however,  expressed  concerns  about  the 
functional  aspects  of  the  proposals. 


Several  commenters  noted  that  the 
proposed  revisions  reflect  the  trend  to 
write  listings  which  rely  on  the 
assessment  of  function,  rather  than  on 
diagnosis,  to  determine  if  a  listing  is 
met.  While  all  of  these  commenters  did 
not  necessarily  disagree  with  this  trend, 
there  were  various  concerns,  such  as 
that  the  proposed  listings  are  possibly 
more  restrictive  than  past  listings  and 
that  with  an  emphasis  on  function 
comes  the  potential  need  for  detailed 
development  of  activities  ef  daily  living 
on  a  larger  number  of  cases.  In  the  view 
of  some  commenters.  the  proposed 
listings  require  or  at  least  imply  the 
need  for  a  more  extreme  level  of 
functional  loss  to  meet  the  listings  than 
did  prior  listings. 

Response:  The  proposed  and  final 
listings  describe  a  level  of  impairment 
seventy  that  represents  the  inability  to 
perform  any  gainful  activity.  We  believe 
the  new  listings  describe  this  level  of 
impairment  severity  more  clearly  and 
will  therefore  promote  greater 
consistency  m  decisionmaking 
Furthermore,  if  an  individual  does  not 
have  an  impairment  that  meets  a  listing, 
this  does  not  mean  that  the  claim  will 
be  denied  This  is  because  we  do  not 
make  a  determination  or  decision 
regarding  disability  based  solely  on 
whether  or  not  an  individual's 
impairment(s)  meets  a  listing  The 
impairment(s)also  could  be  found  to 
equal  a  listing.  If  the  severity  of  an  adult 
claimant  s  irapairment(s)  does  not  meet 
or  medically  equal  the  seventy  of  an 
impairment  in  the  medical  listings,  the 
claimant  can  be  found  disabled  at  a  later 
step  in  the  sequential  evaluation 
process.  (In  the  case  of  a  child  claiming 
benefits  under  title  X\'l  of  the  Act.  the 
impairment(s)  must  cause  marked  and 
severe  functional  limitations  as  defined 
in  §416.906  ) 

Proposed  Listings  May  Result  In  More 
Documentation  and  Delays 

Comment  Some  commenters  stated 
that  the  listing  changes  could  lead  to 
more  decisions  at  steps  four  and  five  of 
the  sequential  evaluation  process  for 
adults  than  at  step  three  Based  on  a 
premise  that  more  dociunentation  is 
required  at  these  later  steps  of  the 
sequential  evaluation  process,  these 
commenters  also  thought  the  proposed 
listings  may  require  more  development 
and  longer  case  processing  time 

One  commenter  also  stated  that  the 
proposed  listings  will  require  more 
documentation  because  they  emphasize 
the  need  for  and  reliance  on  existing 
medical  evidence,  and  the  course  of  an 
impairment  must  be  documented  with  a 
longitudinal  clinical  record  covering  at 
least  3  months  of  management  and 


I 

58024         Federal  Register/ Vol.  66.  No.  223 /Monday,  November  19,  2001 /Rules  and  Regulations 


evaluation.  This  commenter  pointed  out 
that  the  expanded  criteria  included  the 
need  to  look  at  "surgical  management," 
not  just  "staged  surgical  treatment." 
which,  in  the  commenter's  view,  also 
will  require  more  documentation  of 
such  things  as  inforraation  regarding 
various  procedures  post-surgery, 
complications  of  surgerv'.  infections, 
and  other  factors  associated  with 
surgery',  which  adjudicators  will  need  in 
order  to  determine  functional 
limitations. 

Response:  We  are  not  convinced  that, 
even  if  there  are  more  decisions  at  steps 
four  and  five  of  the  sequential 
evaluation  process,  this  will  result  in 
more  development  and  increased 
processing  timtv  The  intent  of  the 
listings  is  to  identif\'  impairments  that 
preclude  the  ability  to  perform  any 
gainful  activity  (or,  in  the  case  of  a  child 
applying  for  SSI  benefits  based  on 
disability,  results  in  marked  and  severe 
functional  limitations).  Several  of  the 
current  listings  already  include  criteria 
based  on  functioning,  and  a  degree  of 
functioning  has  always  been  implicit  in 
the  other  listings.  Furthermore,  we 
believe  that  if  there  are  any  increases  in 
required  documentation  or  processing 
time,  they  will  be  counterbalanced  bv 
the  positive  impact  of  the  clarifications 
made  in  the  new  listings  and  the 
resulting  uniformity  of  determinations 
and  decisions.  This  will  help  ensure 
that  the  correct  decision  is  made  as 
early  in  the  adjudicative  process  as 
possible,  thereby  reducing  the  number 
of  appeals.  However,  in  response  to 
these  comments,  we  added  language  in 
final  1.00B2a  and  101.00B2a  to  make 
clear  that  we  are  not  requiring 
additional  documentation  about  the 
individuals  ability  to  perform  the 
specific  activities  that  we  list  as 
e.xamples  in  this  section. 

Although  we  disagree  with  the 
comment  that  the  requirement  for  a 
longitudinal  clinical  history  of 
management  and  evaluation  for  at  least 
3  months  after  alleged  onset  of  the 
impairment  in  many  cases  would  have 
resulted  in  more  documentation  and 
delays,  we  adopted  the  comment  and 
deleted  the  3-month  requirement  in 
favor  of  more  general  language  on  the 
need  to  establish  a  longitudinal  history. 
In  final  l.OOH  we  make  clear  that,  while 
a  longitudinal  clinical  record  is 
generally  important  for  the  assessment 
of  severity  and  expected  duration  of  an 
impairment,  it  is  not  always  required 

"Level  of  Proof  Needed  To  Show  Loss 
of  Function 

Comment:  One  commenter  suggested 
that  we  shculd  define  the  "level  of 
proof  needed  in  order  for  a  physician 


to  reach  a  conclusion  regarding  a 
condition  and  its  effect  on  function. 
Physicians  generally  are  asked  if 
something  is  "possible,"  "probable." 
(more  likely  than  not)  or  beyond  a 
reasonable  doubt.  The  commenter  stated 
that  there  are  a  variety  of  references 
throughout  this  text  which  need  this 
clarification.  The  same  commenter  was 
concerned  that  the  proposed  listings 
may  not  clearly  show  how  physicians 
should  determine  functional  ability. 
This  commenter  voiced  the  opinion  that 
there  is  no  more  difficult  determination 
that  physicians  have  to  make  than  to 
objectively  evaluate  functional  capacity. 
Another  commenter  stated,  "If  the 
intent  is  to  make  a  more  functional 
evaluation,  then  a  more  objective 
standard  should  be  utilized." 

Response:  We  believe  the  "level  of 
proof'  issue,  that  is  a  better  definition 
of  how  physicians  will  determine 
functional  loss,  is  comprehensively 
discussed  in  our  existing  regulations  at 
§§  404.1512(b)(2)  through  (6). 
404.1513(b)(1),  (4),  and  (5).  404.1528(b) 
and  (c),  404.1529,  416.912(b)(2)  through 
(6),  416.913(b)(1),  (4).  and  (5). 
416  928Cb)  and  (c),  and  416.929.  These 
sections  stress  that  there  must  be 
objective  medical  evidence  of  a 
medically  determinable  impairment, 
and  what  is  meant  by  objective  medical 
evidence  and  other  evidence.  They  also 
emphasize  how  we  will  consider  all 
such  evidence  in  determining  how  an 
impairment  and  related  symptoms  will 
be  considered  in  determining  their 
impact  on  an  individual's  ability  to 
function.  Regarding  the  concern  that  the 
listings  do  not  teach  physicians  how  to 
determine  functional  ability,  the  listings 
are  not  intended  as  a  vehicle  for  training 
physicians.  Rather,  the  listings  provide 
guidelines  for  evaluating  disability 
claims  and  provide  an  administrative 
means  for  screening  in  obviously 
disabled  individuals.  However,  we  do 
provide  information  on  functional 
assessments  as  part  of  our  professional 
relations  outreach  at  medical 
conventions,  forums,  etc.  We  believe 
this  is  a  more  appropriate  and  effective 
approach  to  educating  doctors  and  other 
medical  professionals  than  using  the 
regulator,'  process. 

We  agree  that  it  is  difficult  for 
physicians  to  reach  conclusions  about 
an  individual's  functional  ability.  As  we 
stress  in  §§404  1527  and  416.927.  a 
physician's  medical  opinion  on  an 
individual's  functional  ability  should  be 
based  on  the  medical  signs  and 
laboratory  findings,  the  individual's 
symptoms,  diagnosis  and  prognosis  and 
the  physician's  own  observations  of  the 
individual.  However,  the  ultimate 
decision  about  a  claimant's  residual 


functional  capacity  (RFC)  and  whether 
the  individual  is  disabled  is  reserved  to 
the  Commissioner  of  Social  Security. 

Muscle  Spasm  as  an  Indication  of 
Impairment 

Comment:  One  commenter  suggested 
that  the  regulations  should  still  require 
that  muscle  spasm  be  reported  when  it 
is  present  in  back  impairments,  even  if 
the  finding  may  not  be  constantly 
present,  because  it  helps  to  establish  a 
severe  impairment. 

Response:  We  agree  and  have  added 
language  to  final  l.OOE  and  101. OOE  that 
muscle  spasm,  when  present,  should  be 
reported.  We  trust  it  is  clear  that, 
because  muscle  spasm  is  not  always 
present  in  severe  back  impairments  and 
is  often  a  transient  finding  when  it 
occurs,  it  need  not  be  present  to  support 
a  finding  of  disability  This  is  stated  in 
our  policy  on  pain  and  other  symptoms 
at  §§404.'l 529(c)(2)  and  416.929(c)(2). 
This  is  also  why  sections  l.OOD  and 
lOl.OOD  discuss  the  need  for 
establishing  a  record  of  such 
intermittent  findings  as  muscle  spasm 
over  a  period  of  time,  whenever 
possible. 

Medical  History- 
Comment:  One  commenter  stated  that 
the  introductory  text  to  the  listings 
contains  no  guidance  or  requirement 
that  a  standard  medical  history  be  taken, 
nor  does  it  include  a  description  of  the 
elements  that  should  t>e  included  in  the 
history.  The  commenter  would  add  a 
section  that  discusses  specific  elements 
that  the  history  should  contain.  The 
commenter  suggested  that  the 
introduction  should  discuss  acceptable 
methods  of  obtaining  information 
regarding  functioning,  and  that  it  should 
clarify  that  information  regarding 
function  should  be  obtained  through  a 
medical  history,  which  may  be 
supplemented  by  information  obtained 
directly  from  claimants  or  third  parties 
by  adjudicators.  The  commenter  also 
suggested  that,  when  appropriate,  the 
history  should  specify  why  treatment  is 
not  commensurate  with  the  claimant's 
alleged  level  of  symptoms  to  better 
address  issues  of  credibility. 

Response:  We  have  not  adopted  this 
comment  because  most  of  the  suggested 
revisions  are  covered  adequately  in 
other  sections  of  the  existing  regulations 
and  Social  Security  Rulings  (SSRs). 
which  are  better  vehicles  for  issues  such 
as  relating  claimants'  medical  histories 
to  their  levels  of  functioning  and 
addressing  credibility.  Current 
§§  404. T51 2(d),  404.1513(b),  416.912(d), 
and  416.913(b)  stress  the  need  for  a 
medical  history  in  all  medical  reports, 
regardless  of  the  nature  of  the 
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impairment,  and  state  that  we  will  make 
every  reasonable  effort  to  obtain  this 
history.  The  suggestion  that  information 
regarding  functioning  should  be 
obtained  through  a  medical  history 
supplemented  by  non-medical  evidence 
need  not  be  included  in  these  rules 
because  this  is  alreadv  required  bv 
§§  404.1545(a)  and  416.945(a). 

We  believe  the  suggestion  that 
adjudicators  should  obtain  information 
that  explains  why  a  claimant  has  not 
sought  treatment  commensurate  with 
his  or  her  allegations  is  already  required 
in  the  regulations  at  §§404.1529  and 
416.929.  These  regulations  require 
adjudicators  to  consider,  among  other 
things,  the  type,  dosage,  effectiveness, 
and  side  effects  of  any  medication  the 
claimant  takes  or  has  taken  to  alleviate 
pain  or  other  symptoms;  treatment  other 
than  medication  that  the  claimant 
receives  or  has  received  to  relieve 
symptoms;  any  other  measures  used  to 
relieve  symptoms;  and  other  factors 
concerning  the  claimant's  functional 
limitations  and  restrictions  due  to 
symptoms.  The  regulations  go  on  to 
state  that  in  determining  the  extent  to 
which  symptoms  affect  the  claimant's 
ability  to  perform  basic  work  activities, 
we  will  evaluate  the  claimant's 
statements  in  relation  to  the  objective 
medical  evidence  and  other  evidence  in 
reaching  a  conclusion  concerning 
disability.  Further,  we  will  consider 
whether  there  are  any  inconsistencies  in 
the  evidence  and  the  extent  to  which 
there  are  any  conflicts  between  the 
claimant's  statements  and  the  rest  of  the 
evidence.  To  make  sure  that 
adjudicators  fully  understand  how  to 
consider  the  level  of  a  claimants 
treatment  in  assessing  his  or  her 
credibility,  we  published  SSR  96-7p, 
"Titles  II  and  XVI:  Evaluation  of 
Symptoms  in  Disability  Claims: 
Assessing  the  Credibility  of  an 
Individual's  Statements."  on  July  2. 
1996  (61  FR  34483).  to  hirther  clarify 
the  intent  of  these  regulations. 

We  do  not  see  further  need  to  specify- 
what  goes  into  a  history  taken  by  an 
examining  physician.  Sections  1  00B2d- 
1.00E2  and  ldl.OOB2d-101.OOE2 
include  statements  about  what  is 
needed  to  evaluate  an  impairment  under 
these  listings,  and  this  includes  the 
elements  of  a  complete  musculoskeletal 
history. 

Proposed  Obsolescence  of  Listing  for 
Osteomyelitis 

Comment:  Another  commenter  stated 
that  the  listing  for  osteomyelitis  and 
septic  arthritis  should  be  retained 
because  she  indicated  that  she  knows  of 
some  individuals  who  continue  to  meet 
this  listing. 


Response:  As  we  stated  above  and  in 
the  NPRM.  advances  in  antibiotic 
therapy  and  in  treatment  have  made 
osteomyelitis  and  septic  arthritis  rare 
occurrences,  and  cases  that  would  last 
or  be  expected  to  last  12  months  are 
even  rarer  This  does  not  mean  that  we 
would  never  find  an  individual  disabled 
based  on  these  conditions.  It  simply 
means  that  their  occurrence  is 
sufficiently  rare  that  we  can  no  longer 
justify  a  specific  listing  just  for  the 
occasional  case  we  may  encounter.  As 
we  stated  in  the  NPRM.  individual 
occurrences  should  be  handled  on  a 
case-by-case  basis  to  determme  if  thev 
are  equivalent  in  severity  to  a  listed 
impairment  or  if  they  reduce  RFC 
sufficiently  to  result  in  an  allowance  at 
a  later  step  of  the  sequential  evaluation 
process. 

An  individual  who  has  been  found 
disabled  because  of  a  listing  for 
osteomyelitis  or  septic  arthritis  would 
not  be  disadvantaged  because  we  later 
removed  the  listing.  We  do  conduct 
periodic  "continuing  disability  reviews" 
of  individuals  on  the  rolls  to  determme 
whether  they  are  still  disabled 
However,  when  we  conduct  continuing 
disability  reviews,  we  do  not  find  that 
disability  has  ended  solely  based  on  a 
change  in  the  listing.  In  most  cases,  we 
must  show  that  an  individual's 
impairment(s)  has  medically  improved 
and  that  any  medical  improvement  is 
"related  to  the  ability  to  work"  If  an 
individual's  impairmentis)  has  not 
medically  improved,  we  will  generally 
find  that  the  individual  is  still  disabled. 
Even  if  the  impairment  has  medically 
improved,  our  regulations  provide  that 
the  improvement  is  not  "related  to  the 
ability  to  work."  if  the  impairment(s) 
continues  to  meet  or  equal  the  "same 
listing  section  used  to  make  our  most 
recent  favorable  decision."  This  is  true 
even  if.  as  in  these  final  rules,  we  have 
removed  the  listing  section  that  we  used 
to  make  the  most  recent  favorable 
decision.  See  §§  404.1594(c)(3)(i)  and 
416,994(b)(2)(iv)(A)  of  our  regulations 
(A  similar  provision  for  continuing 
disability  reviews  for  children  eligible 
for  SSI  based  on  disability  appears  in 
§416.994a(b)(2).)  In  a  case  where  we 
find  that  medical  improvement  is  not 
related  to  the  ability  to  work  (or  the 
impairment  still  meets  or  equals  the 
prior  listing,  in  the  case  of  an  individual 
under  age  18),  we  will  find  that 
disability  continues,  unless  an 
exception  to  medical  improvement 
applies. 

Need  for  Training/Education 

Comment:  Some  commenters  thought 
that  any  change  in  listings  such  as  these 
will  require  re-education  of  the  medical 


community  and  disability  adjudicators. 
As  one  commenter  noted,  there  may  be 
an  initial  slowing  of  adjudication 
because  of  requests  for  clarification  of 
the  doctors'  reports  This  should  he  only 
temporary,  however,  and  should  be 
resolved  in  a  relatively  short  time. 
Another  commenter  strongly 
recommended  that  SSA  involve  itself  in 
the  process  of  educating  the  medical 
community  and  motivating  them  to 
provide  timely,  complete  information. 

Response  Any  changes  in  policy  raise 
some  issues  during  transition,  but  as 
always,  we  will  train  our  adjua.cators 
on  the  final  regulations  so  that  they  will 
be  familiar  with  the  new  criteria  We 
would  expect  physicians  in  the 
community  who  are  involved  with  the 
program  to  learn  about  the  changes 
through  the  usual  channels  provided 
under  our  auspices  (eg  .  public 
relations  forums  and  meetings  with 
professional  relations  officers). 

1  OOA     Disorders  of  the 
Musculoskeletal  System 

Comment.  A  commenter  asked 
(apparently  for  informational  purposes) 
if  hemophilic  arthritides  are  also 
included  under  this  section  of  the 
listings,  but  did  not  ask  for  any  changes 
to  the  listings. 

Response  joint  problems  in  people 
with  hemophilia  are  caused  by  either 
acute  bleeding  into  the  joints  or  chronic 
changes  related  to  prior  loint  bleeding. 
Because  this  is  not  a  true  innaramatory 
or  infectious  process,  the  term 
"arthrosis"  rather  than  "arthritis"  is 
actually  more  technically  correct 
Children,  as  well  as  adults,  are  affected 
by  this  condition,  although  children 
more  frequently  present  with  acute 
problems  and  adults  more  frequently 
present  with  chronic  problems  Thus, 
hemophilic  arthrosis  would  be  included 
in  the  general  conditions  considered 
under  l.OOA  and  101  OOA.  and  the 
effects  of  this  condition  generally  would 
be  considered  under  the  listings  that 
follow.  Occasionally,  chronic  septic 
arthritis  can  occur  in  a  hemophiliac 
with  joint  bleeding  from  frequent  needle 
withdrawal  of  fiuid  from  the  joints  If 
this  occurs,  then  the  resulting 
impairment  would  be  evaluated  under 
listings  14.09  or  114  09. 

1 .  OOB    Loss  of  Fu n ction 

Comment:  One  commenter  asked. 
"Since  these  functional  criteria  are 
similar  toll  .04B.  shouldn't  there  be  a, 
referral  to  Listing  1 1  OOff  if  the 
restriction  is  due  to  a  neurological 
problem?" 

Response:  We  agree  with  this 
suggestion  and  have  added  statements 
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to  this  effect  to  final  l.OOBl  and 
lOl.OOBl. 

Terminology-  Used  in  l.OOB 

Comment:  One  commenter  called  the 
term  "sustained  basis"  an  open-ended 
term  that  could  use  further  definition. 
Several  other  commenters  believed  that 
the  terms  "inability  to  ambulate 
effectively"  and  "inability  to  perform 
fine  and  gross  movements  effectively" 
need  clarification  because  they  are  open 
to  interpretation  and  may  make 
consistency  of  decisionmaking  and 
review  difficult.  In  addition,  a 
commenter  suggested  that  we  need  to 
provide  some  guidance  on  how  to  verif\- 
the  degree  to  which  a  claimant's  ability 
to  ambulate  is  diminished.  Another 
commenter  suggested  that  the  "term 
extreme"  is  nonspecific  and  will  not 
provide  appropriate  guidance  to 
decision  makers."  Still  another 
commenter  suggested  that  the  criteria 
for  inability  to  ambulate  provide  more 
specific  examples  than  the  inability  to 
perform  fine  and  gross  movements,  and 
an  explanation  of  how  much  or  to  what 
extent  the  ability  or  inability  to  reach, 
push  and/or  pull  has  in  determining 
severity  is  needed.  The  commenter  also 
stated  that  further  explanation  about 
intermittent  assistance  in  buttoning  and 
tying  should  be  included.  Similarlv, 
another  commenter  suggested  that  we 
need  to  define  exactly  what  we  mean  by 
intermittent  assistance. 

Response:  We  disagree,  but  we 
clarified  the  rules  in  response  to  these 
comments.  We  believe  that  it  is  clear 
from  the  examples  cited  in  1.00B2b, 
1.00B2C.  101  00B2b.  and  101.00B2c 
what  we  mean  by  "the  inability  to 
ambulate  effectively  on  a  su.stained 
basis  or  the  inability  to  perform  fine  and 
gross  movements  effectivelv  on  a 
sustained  basis  "  Further,  we  do  not 
believe  that  assessing  a  claimant's 
ability  to  ambulate  will  be  anv  different 
from  any  other  assessment  of  the 
individual's  ability  to  function.  Thus, 
no  further  "verification"  should  be 
necessar\'. 

The  term  'extreme"  is  not  a  new  one 
to  our  di.sability  adjudicators  and  is,  in 
fact,  defined,  as  it  relates  to  children,  in 
§416.926a(e)(3)  of  our  regulations.  We 
disagree  that  the  examples  for  inability 
to  ambulate  are  any  more  specific  than 
the  examples  for  inability  to  perform 
fine  and  gross  movements. 

However,  in  response  to  these  and 
other  comments,  we  made  several 
changes  in  final  1.00B2  and  101.00B2 
that  we  believe  will  help  clarifv  our 
intent.  In  1.00B2b,  1.00B2c,  101.00B2b, 
and  101  00B2c  we  expandtjd  the  first 
sentence  to  better  explain  what  we 
mean  by  an  "extreme"  loss  of  function 


when  we  talk  about  the  "inability  to 
ambulate  effectively  "  and  the  "inability 
to  perform  fine  and  gross  movements 
effectively  "  in  response  to  the 
comments  indicating  that  the  example 
of  "intermittent  assistance"  in  buttoning 
and  tying  shoes  was  not  clear,  we 
deleted  this  example. 

In  final  101.00B2b(2)  we  have  made 
an  additional  modification  of  the  first 
sentence  to  make  it  clear  that 
consideration  of  function  in  children 
too  young  to  walk  independently  must 
be  based  on  assessment  of  the 
limitations  in  the  ability  to  perform 
comparable  age-appropriate  activities 
with  the  lower  extremities,  given 
normal  developmental  expectations. 
This  makes  it  clear  that  "extreme" 
levels  of  limitation  will  not  necessarily 
mean  a  complete  inability  to  do  age- 
appropriate  activities.  We  made  a 
similar  change  in  final  101.00B2c(2) 
regarding  limitations  in  the  ability  to 
perform  fine  and  gross  movements  for 
very  young  children. 

Comment:  Without  making  a  specific 
recommendation,  two  commenters 
asked  for  clarification  of  the  second 
sentence  of  l.OOBl  in  the  NPRM  (final 
1.00B2b).  They  wondered  why  the 
definition  would  require  limitations  to 
both  upper  extremities  if  a  hand-held 
assistive  device  were  required  for 
adequate  ambulation.  They  al.so  asked  if 
a  cane  would  qualify  under  this  section. 
Furthermore,  would  holding  a  device  in 
one  hand  with  only  nunimal  assistance 
of  the  other  hand  constitute  functional 
limitations  of  both  upper  extremities,  or 
must  the  hand-held  device  require 
limitations  of  both  hands  (i.e.,  crutches, 
walker,  etc.). 

Response:  We  believe  that  the 
sentence  is  clear  in  its  intent  that  an 
individual  with  one  hand  free  while 
using  an  assistive  device  in  walking 
would  not  meet  the  definition  if  he  or 
she  were  otherwise  ambulating 
effectively  as  defined  in  final  1.00B2b. 
As  we  repeatedly  stress,  the  criteria 
expressed  in  the  listings  are  intended  to 
define  limitations  that  prevent  anv 
gainful  activity.  A  claimant  requiring  a 
cane  or  other  device  in  onlv  one  hand 
to  effectivelv  ambulate  might  be 
severely  impaired  and  could  possibly  be 
allowed  at  a  later  step  of  the  sequential 
evaluation  process,  but  he  or  she  would 
not  necessarily  be  unable  to  perform  any 
gainful  activity. 

Comment:  In  related  comments,  two 
respondents  implied  that  the  required 
limitations  to  both  upper  extremities  if 
a  hand-held  assistive  device  is  required 
for  adequate  ambulation  is  a  restatement 
of  our  policy.  One  of  the  two  indicated 
that  the  proposed  criteria  are  too 
restrictive,  while  the  other  believed  the 


change  is  a  good  idea  but  would  require 
training  of  adjudicators. 

Response:  We  believe  that  the  change 
is  consistent  with  the  intent  of  all 
listings  regardless  of  the  body  system 
(i.e..  as  stated  in  the  previous  response, 
the  listings  are  intended  to  define 
limitations  that  they  would  prevent  any 
gainful  activity.)  Some  individuals  who 
walk  reasonably  well  with  a  cane  might 
be  capable  of  some  jobs  and  would  need 
to  be  evaluated  at  later  steps  of  the 
sequential  evaluation  process.  To  the 
degree  that  these  changes  require 
training  for  our  adjudicators,  we  v\rill 
provide  such  training  just  as  we  do  with 
all  new  listings.  Furthermore,  the 
change  is  consistent  with  SSR  96-9p, 
"Titles  II  and  XVT:  Determining 
Capability  to  Do  Other  Work- 
Implications  of  a  Residual  Functional 
Capacity  for  Less  Than  a  Full  Range  of 
Sedentary  Work"  (61  FR  34478  (1996)), 
which  deals  with  evaluating  the 
vocational  impact  of  using  a  hand-held 
assistive  device. 

Comment:  Three  commenters  were 
opposed  to  the  new  criteria  because 
they  were  apparently  of  the  impression 
that  we  will  now  require  individuals  to 
use  an  assistive  device  with  both  hands 
to  meet  the  criteria,  which  they,  in  turn, 
seem  to  equate  with  disability.  One 
commenter  stated,  "It  has  been  my 
experience  in  working  with  disability 
claimants  who  have  musculoskeletal 
impairments  that  would  require  the  use 
of  a  hand  held  assistive  device  for 
ambulation,  that  even  in  the  most 
extreme  cases,  an  individual  does  not 
necessarily  use  a  hand  held  assistive 
device  that  limits  the  functioning  of 
both  upper  extremities."'  Another  stated. 
"The  new  proposal  requiring  the  use  of 
an  ambulatory  aid  which  uses  both 
hands  to  be  classified  as  the  "inability  to 
ambulate  effectively'  is  unjustified  and 
absurd.  By  this  proposal  you  are  saying 
that  a  person  who  needs  a  cane  to  safely 
and  effectively  get  around  is  not 
disabled."  This  individual  also  wanted 
to  know  how  a  case  would  be  handled 
"if  a  person  has  no  use  of  an  upper 
extremity  because  of  C[erebral] 
V[ascular]  A(ccident]  or  amputation."' 
The  third  commenter  suggested  that, 
unless  a  claimant  were  in  a  wheelchair, 
he  or  she  would  not  meet  the 
ambulatory  criteria,  and  that  "the 
slightest  ability  to  ambulate  would,  in 
effect,  rule  out  your  meeting  and/or 
equalling  [sic]'"  the  musculoskeletal 
listings. 

Response:  We  believe  that  these 
comments  stem  finm  a  misinterpretation 
of  the  criteria.  The  criteria  do  not 
require  an  individual  to  use  an  assistive 
device  of  any  kind.  The  first  sentence  of 
final  1.00B2b  stresses  that  "[ijnability  to 


ambulate  effectively  means  an  extreme 
limitation  of  the  ability  to  walk."  The 
ensuing  explanation  and  examples 
should  make  it  clear  that  this  applies  to 
anyone  who  cannot  walk  adequately. 
The  explanation  is  intended  to  mean 
that  individuals  who  can  only  walk 
with  the  aid  of  hand-held  assistive 
devices  requiring  the  use  of  both  upper 
extremities  would  meet  the  definition  of 
inability  to  ambulate  effectively.  In 
addition,  anyone  with  an  ineffective  gait 
who  cannot  use  assistive  devices  would 
also  meet  the  definition  of  inability  to 
ambulate  effectively.  An  individual  who 
can  walk  adequately  with  a  cane  or 
other  device  that  affects  only  one  upper 
extremity  cannot  be  considered  as 
incapable  of  any  gainful  activity,  but 
such  an  individual  might  well  be  foimd 
disabled  at  later  steps  of  the  sequential 
evaluation  process. 

Thus,  we  recognize  that  individuals 
with  extreme  inability  to  ambulate  do 
not  necessarily  use  assistive  devices. 
Furthermore,  we  recognize  that  an 
individual  who  uses  a  cane  may  be 
disabled.  In  addition,  we  state  in  the 
explanations  at  1.00B2b  and 
101.00B2b(l)  that  listings  1.05C  and 
101. 05C  are  exceptions  to  the  general 
rule  because  an  individual  evaluated 
under  these  listings  would  have  only 
one  upper  extremity.  If  an  individual, 
for  any  reason,  could  only  use  a  cane 
and  no  other  assistive  device  and  could 
not  effectively  ambidate,  he  or  she 
would  meet  the  criteria.  Furthermore, 
we  hope  it  is  clear  that  the  criteria  are 
not  intended  to  exclude  all  but  those 
confined  to  wheelchairs.  We  believe 
that  the  language  in  final  l,00B2b  and 
101.00B2b(l]  clarifies  confusing 
language  in  the  current  listings. 

Comment:  One  commenter  stated  that 
proposed  l.OOB  (final  1.00B2b)  "is 
contrary  to  the  intent  of  the  S(ocial] 
Slecurityl  Act,  which  defines  a  listed 
impairment  as  any  impairment  in  which 
medical  factors  alone  are  presumed  to 
preclude  substantial  gainful  activity." 
The  commenter  suggested  that  we 
change  the  language  to  reflect  that  an 
individual  would  be  disabled  with  the 
"ability  to  walk  only  short  distances 
(e.g.,  a  city  block)  before  resting,"  or  the 
"ability  to  walk  only  with  the  use  of  any 
ambulatory  aid  (e.g.,  one  cane  or 
crutch),  as  long  as  the  other  criteria  of 
the  Listings  (e.g.,  joint  pain,  swelling, 
tenderness,  and  signs  of  inflammation 
or  deformity  on  current  physical 
examination  in  14.09)  are  met." 

Response:  We  do  not  believe  that  the 
criteria  in  any  way  conflict  with  the  Act. 
The  Act  does  not,  in  fact,  make  any 
provision  for  the  listings  at  all.  The 
listings  are  an  administrative 
convenience  established  by  regulation 


to  identify  obviously  disabled 
individuals.  Furthermore,  we  believe 
the  final  criteria  better  identify 
obviously  disabled  individuals  than 
would  the  suggested  criteria.  The 
suggestion  might  result  in  erroneous 
awards  of  benefits  to  individuals  who 
could  perform  substantial  gainful 
activity. 

Comment:  Another  two  commenters 
indicated  that  the  introductorj'  text 
should  provide  a  definition  and  or 
example  of  what  constitutes  '"reasonable 
pace."  One  of  the  two  wanted  to  know 
if  it  is  having  the  ability  to  walk  for  one 
block  on  uneven  surfaces  in  5  minutes. 

Response:  We  do  not  believe  that 
"reasonable  pace'"  can  be  easily  limited 
to  a  particular  distance  in  a  specific 
amount  of  time.  Disabilit>- 
determinations  and  decisions  require  a 
certain  amount  of  judgment,  no  matter 
how  specifically  we  define  our 
terminology.  The  total  medical  and 
other  evidence,  including,  but  not 
limited  to,  what  is  learned  about  the 
individual's  activities  of  daily  living, 
and  third  party  observations,  must  be 
utilized.  By  providing  specific 
examples,  we  believe  that  we  are 
providing  adjudicators  with  sufficiendy 
defined  terms  to  make  reasonable  and 
consistent  determinations  and 
decisions. 

Comment:  One  commenter  disagreed 
with  our  decision  not  to  consider  the 
ability  to  stand  in  the  definition  for 
ambulation.  The  commenter  stated, 
"This  section  addresses  only  an  ability 
to  walk,  not  the  ability  to  stand  because 
standing  is  "not  an  accurate  gauge  of 
functioning."  Standing  is  often  a 
frequent  function  of  many  jobs, 
whereas,  walking  may  oiily  be 
occasional.  For  example,  most  assembly 
line  workers  stand  a  majority  of  the  day 
in  one  spot,  with  minimal  walking." 
The  commenter  further  stated  that 
standard  SSA  vocational  documentation 
forms  '"list  walking  and  standing  as 
separate  physical  activities  when 
describing  job  duties." 

Response:  The  commenter  has  taken 
issue  with  the  explanatory  sectiorf  of  the 
draft  regulations,  and  we  agree  that  this 
explanation  may  have  been  confusing. 
We  did  not  mean  to  imply  that  standing 
is  not  considered  in  an  individual's 
ability  to  function.  The  primary 
intention  for  not  including  standing  as 
a  measure  of  function  in  final  1.00B2b 
(l.OOBl  in  the  NPRM)  is  because,  as  we 
state  in  the  explanation,  "profoundly 
impaired  individuals  can  often  stand  for 
a  period  of  time,  although  they  may  not 
be  able  to  walk  effectively."  By 
including  standing  as  a  criterion,  we 
might  have  incorrecdy  denied  some 
claims  by  individuals  who  are  disabled. 


A  focus  on  ambulation  rather  than  on 
standing  does  not  mean  that  an 
individual  who  cannot  stand  for  a 
period  of  time  would  not  be  disabled. 
Such  an  individual  could  quite  possibly 
be  unable  to  ambulate  effectively.  If  an 
adult's  impainnent(s)  did  not  meet  or 
equal  the  requirements  of  the  listings 
because  the  individual  could  walk 
without  much  difficulty  but  was  unable 
to  stand  for  long  periods  of  time,  as  in 
the  case  of  an  individual  with  a  back 
impairment  who  must  alternate 
standing  and  sitting,  the  claim  would  be 
evaluated  at  the  later  steps  of  the 
sequential  evaluation  process 

Comment:  Another  commenter  stated 
that  in  proposed  1  OOBl.  inability  to 
ambulate  effectively  is  defined  as 
needing  a  hand-held  assistive  device 
that  limits  the  functioning  of  both  upper 
extremities,  i.e.,  the  claimant  cannot 
walk  without  two  canes  or  crutches,  but 
the  second  paragraph  of  this  section 
appears  to  describe  a  severe 
impairment,  but  less  severe  than  the 
need  for  two  assistive  devices  The 
commenter  suggested  that  either  we 
change  the  first  paragraph  or  we  state 
that  ineffective  ambuiation  means  the 
claimant  needs  two  hand-held  assistive 
devices  and  omit  the  rest  of  the 
description.  Another  commenter 
suggested  that  the  regulations  should 
include  one  other  example  of  inability 
to  ambiilate  effectively,  the  inability  to 
walk  without  the  use  of  a  walker  or  two 
canes 

Response:  We  do  not  want  to  say  that 
a  claimant  needs  two  hand-held 
assistive  devices  in  order  to  exhibit 
inability  to  ambulate  effectively  because 
this  would  mean  that  people  who 
caimot  walk  at  all  or  who  do  not  use  any 
device  but  still  caimot  ambulate 
effectively  would  not  meet  the 
definition.  The  definition  requires  only 
that  the  claimant  not  be  able  to 
ambulate  effectively  and  that  effective 
ambidation  wotdd  not  occiu  if  the  oiUy 
way  an  individual  could  get  around 
would  be  with  an  assistive  device  that 
requires  use  of  both  upper  extremities. 
Nonetheless,  we  have  adopted  the 
second  suggestion,  which  may  also 
satisfy  the  first  commenter's  concerns. 

Comment:  Two  commenters  believed 
there  were  additional  inconsistencies 
within  the  definitions  themselves.  One 
commenter  suggested  that  the  first 
example  listed  in  proposed  l.OOBl  and 
101. OOBl.  "inability  to  climb.  "  seems  to 
be  significandy  more  stringent  than  a 
later  example,  "inability  to  use  standard 
public  transportation  '"  Because  most 
commuter  trains  and  subways  involve 
climbing  up/down  one  or  more  flights  of 
stairs,  the  commenter  reasoned  that 
inability  to  use  public  transit  will 


I 
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include  many  more  people  than  those 
who  are  unable  to  climb  "a  few  steps." 
Asking  if  these  examples  are  to  be 
considered  "comparable"  in  the  level  of 
severity,  the  commenter  suggested  that 
perhaps  additional  examples  would 
help  illustrate  the  level  intended. 

The  other  commenter  believed  that 
the  second  sentences  of  proposed 
1.00B2  and  101  00B2,  which  stated,  in 
part,  that  "to  use  their  upper  extremities 
effectively,  individuals  must  be  capable 
of  sustaining  reasonable  use  of  both 
upper  extremities."  could  be  interpreted 
to  mean  that  individuals  who  can  use 
only  one  upper  extremity  for  pushing, 
pulling,  grasping  and  fingering  would 
have  an  impairment  of  listing-level 
severity  because  they  do  not  have 
reasonable  use  of  both  upper 
extremities.  The  commenter  believed 
this  interpretation  is  inconsistent  with  a 
finding  that  an  individual  with  a  total 
amputation  of  one  arm  but  no  restriction 
in  the  use  of  the  other  arm  would  not 
meet  any  listing.  The  commenter 
recommended  that  the  section  be 
revised  to  indicate  that  individuals  who 
are  unable  to  perform  such  functions  as 
reaching,  pushing,  and  pulling  with 
either  upper  extremity  are  not  capable 
of  sustaining  reasonable  use  of  the 
upper  extremities. 

Respnnsp:  We  added  one  example  in 
connection  with  the  previous  comment, 
which  may  also  help  to  clear  up  anv 
concerns  about  inequities  in  final 
1  00B2band  101.00B2b  Nevertheless, 
we  do  not  believe  there  is  a  problem 
with  these  sections.  We  do  not  intend 
the  examples  to  be  equivalent  to  each 
other,  but  to  illustrate  that  even 
"extreme"  limitation  represents  a  range 
of  severity.  We  list  other  examples  and 
we  make  clear  in  final  1.00B2b  and 
101.00B2b  that  inability  to  ambulate 
effectively  is  not  limited  to  these 
examples.  For  this  reason,  we  did  not 
change  the  example  of  inability  to  use 
"standard  public  transportation." 

We  did  not  agree  with  the 
commenter's  suggestion  that  anv 
individual  who  has  lost,  or  lost  the  use 
of.  an  upper  extremity  should  be  found 
to  meet  a  listing  even  if  he  or  she  has 
no  other  functional  limitation.  However, 
the  comment  made  us  realize  that 
proposed  1  00B2  and  101.00B2  could 
have  been  misinterpreted  Therefore,  in 
response  to  this  comment  we  revised 
final  1  00B2C  and  101  00B2c  to  make  it 
clear  that  an  individual  must  be  unable 
to  sustain  such  functions  as  reaching, 
pushing,  pulling,  grasping  and 
fingering,  regardless  of  whether  he  or 
she  has  the  use  of  one  or  both  upper 
extremities. 

Cnmrnnnt  One  commenter  wanted  to 
know  how  the  examples  in  proposed 


l.OOBl  and  2  are  to  be  developed  and 
applied.  The  commenter  wanted  to 
know  if  some  examples  are  'critical"  to 
a  decision  of  disability  and  how  a  claim 
would  be  decided  if  the  claimant  met 
some  of  the  criteria  but  not  others. 

Response:  Because  the  criteria 
mentioned  are  intended  as  examples  of 
what  would  be  extreme  loss  of  function 
and  not  as  individual  requirements  of  a 
listing,  it  is  not  intended  that  some  are 
more  "ditical"  to  a  decision  than 
others,  any  more  than  that  some  should 
be  construed  as  more  "stringent"  than 
others.  A  claimants  loss  of  function 
may  be  evident  through  some  otlier 
description  than  is  found  in  any  of  the 
examples.  This  is  why  we  are  careful  to 
state  that  these  are  examples  and 
inability  to  ambulate  or  use  the  upper 
extremities  is  not  limited  to  these 
examples 

Documentation  Issues 

Comment:  Some  commenters 
questioned  how  adjudicators  should 
obtain  the  documentation  required  to 
meet  the  proposed  l.OOB  or  lOl.OOB 
criteria,  specifically  inquiring  whether 
adjudicators  should  attempt  to  get  the 
evidence  from  physicians  who  treat  or 
examine  the  individual  or  from  lay 
sources,  such  as  spouses,  relatives, 
neighbors,  or  claimants,  themselves. 
This  led  to  the  concern  that  getting  the 
documentation  might  necessitate 
purchasing  more  examinations.  One 
commenter  stated  that  the  "emphasis  on 
effective  ambulation'  will  be  very 
difficult  to  document  objectively,  since 
it  will  depend  on  the  claimant's 
description  of  their  activities." 

Response:  As  we  noted  in  response  to 
a  prior  comment,  we  added  language  in 
final  1.00B2a  and  101.DOB2a  to  explain 
that  we  are  not  requiring  additional 
documentation  about  the  individual's 
ability  to  perform  the  specific  activities 
that  we  list  as  examples  in  final  1.00B2 
and  101.00B2.  In  obtaining  the  evidence 
necessary  to  determine  whether  a 
claimant  has  an  extreme  loss  of  ability 
to  ambulate  or  to  use  the  upper 
extremfties.  adjudicators  should  follow 
the  rules  of  evidence  in  §§404.1512 
through  404.1513  and  416.912  through 
416.913.  Thus,  we  do  not  see  this  as  an 
"either/or  "  question.  Rather,  we  would 
consider  statements  from  both  medical 
sources  and  lay  sources  to  assess  the 
claimant's  ability  to  do  these  things, 
ascribing  appropriate  weight  to  the 
statements  as  explained  in  these  rules. 
We  do  not  believe  that  the  new  rules 
will  result  in  the  purchase  of  more 
examinations  or  in  the  need  for 
increased  documentation.  Even  when 
documentation  is  insufficient  to 
establish  listing-level  severity,  many 


adults'  claims  may  be  allowed  at  a 
succeeding  step  in  the  sequential 
evaluation  process. 

We  do  not  see  lack  of  objectivity  as  an 
issue.  A  claimant's  own  statements 
about  his  or  her  functioning  have 
always  been  factored  into  a  decision, 
because  symptoms  are  the  claimant's 
statements  about  how  an  impairment 
affects  the  individual.  We  base 
disability  determinations  and  decisions 
on  all  of  the  evidence  in  file,  objective 
and  subjective,  and  we  consider 
whether  there  are  any  conflicts  between 
the  objective  evidence  and  the 
claimant's  own  statements. 

Pain  or  Other  Symptoms 

Comment:  One  commenter  considered 
it  problematic  to  include  pain  as  a 
reason  for  loss  of  function,  stating  that 
with  regard  to  the  definitions  of 
inability  to  ambulate  and  inability  to 
perform  fine  and  gross  movements, 
including  pain  could  create  problems. 
The  commenter  indicated  that  this 
language  might  blur  the  lines  between 
assessing  the  impairment  severity  based 
on  objective  findings,  and  then 
subsequently  evaluating  symptoms  to 
see  if  there  is  a  further  reduction  in 
function.  Another  commenter  suggested 
we  clarify  the  pain  standard  in  this 
section.  Still  another  commenter  was 
concerned  that  this  section  will  require 
the  purchase  of  more  consultative 
examinations. 

Response:  Under  final  1.00B2d  and 
101.00B2d,  we  stress  that  in  order  for 
pain  or  other  symptoms  to  be  found  to 
affect  an  individual's  ability  to  perform 
work  activities,  there  must  first  be 
objective  medical  evidence  to  support 
the  existence  of  a  medicallv 
determinable  impairment  that  could 
reasonably  be  expected  to  produce  the 
symptom.  Considering  pain  as  a  factor 
in  an  individual's  loss  of  function  is 
consistent  with  §§404.1529  and  416.929 
on  evaluation  of  symptoms,  including 
pain.  Because  the  language  in  these  final 
regulations  is  consistent  with  the 
current  regulatory  language  regarding 
pain  and  other  symptoms,  it  should  not 
affect  documentation  requirements  or 
practices,  nor  do  we  see  any  need  for 
further  clarification  of  the  pain 
standard. 

1  OOC    Diagnosis  and  Evaluation 

Comment:  Two  commenters 
questioned  whether  this  section  might 
lead  to  purchase  of  extremely  expensive 
tests.  To  avoid  unnecessar\'  purchase  of 
such  tests,  one  suggested  it  might  be 
useful  to  include  an  explanation  of  the 
limitations  inherent  in  using 
electromyography  to  assess  impairment 
severitv  or  functional  limitations,  and 
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that  the  section  should  specifically  state 
that  tests  such  as  computerized  axial 
tomography  (CAT)  scan  or  magnetic 
resonance  imaging  (MRI)  should  be 
reser\ed  for  difficult  cases.  Also,  the 
commenter  wanted  to  know  if  it  would 
be  possible  to  address  the  role  of  such 
newer  testing  as  thermography.  The 
other  commenter  asked.  "Since 
diagnosis  and  evaluation  will  be 
supported  by  medically  acceptable 
imaging  techniques  such  as  CAT  scan. 
MRI  and  radionuclear  bone  scans,  will 
SSA  be  considering  purchase  of  these 
techniques,  if  not  part  of  the  medical 
evidence  of  record?" 

Response:  SSA  has  never  routinely 
purchased  the  types  of  tests  mentioned 
in  proposed  l.OOC  and  101. OOC.  nor  do 
we  see  these  sections  as  endorsing  such 
a  purchase.  Rather,  we  will  consider  the 
results  of  such  tests  when  they  are  part 
of  the  existing  evidence  in  the  case 
record.  Such  evidence  normally  would 
not  be  necessar.-  because  of  the 
functional  aspects  of  the  revised 
listings.  The  ultimate  degree  of 
impairment  severity  is  determined  by 
how  the  claimant  is  functioning.  Thus, 
although  the  types  of  tests  mentioned 
are  useful,  they  are  usually  not  required 
for  establishing  a  diagnosis  and  are 
rarely  required  for  evaluating  ftmction 
Nevertheless,  in  order  to  avoid 
unnecessary  purchase  of  expensive 
tests,  we  have  provided  clarification  in 
final  1  00C2  and  101.00C2  that  we  do 
not  routinely  purchase  certain  types  of 
tests  which  are  expensive  and  do  not 
order  other  tests,  such  as  myelograms, 
which  are  invasive  and  may  pose 
significant  risk  to  the  claimant.  In  final 
l.OOCl  and  lOl.OOCl  we  have  also 
explained  that  the  medically  acceptable 
imaging  must  be  "appropriate"  to 
ensure  that  the  technique  is  one  which 
can  support  the  evaluation  and 
diagnosis  of  an  impairment. 

A  discussion  of  such  newer 
techniques  as  thermography  is  not 
necessary  since  the  tests  mentioned  are 
examples  and  not  an  exhaustive  list. 
Tests  such  as  electromyography,  which 
are  generally  accepted  by  health  care 
professionals  as  useful  in  establishing  a 
diagnosis,  would  be  acceptable  to  SSA 
We  state  in  final  1  00C3.  with  a  minor 
clarification  of  the  NPRM.  that 
electrodiagnostic  procedures  may  be 
useful  in  establishing  the  clinical 
diagnosis,  but  do  not  provide  evidence 
which  can  be  used  to  assess  function  for 
purposes  of  listing  1.04. 

Comment:  One  commenter  asked. 
"Why  is  myelography  (with  or  without 
post-myelographic  CAT)  not  considered 
an  acceptable  imaging  study?  Are  not 
the  'acceptable'  imaging  studies 
diagnostic  procedures  in  the  same  vein 


and  ordy  helpful  in  establishing 
(supporting)  the  histon.-  of  symptoms 
and  physical  signs' " 

Response:  This  commenter  seems  to 
have  misinterpreted  the  intent  of  the 
section.  We  do  not  state  that  these  tests 
are  not  "acceptable  '  We  state  that  they 
may  be  "useful"  in  establishing 
diagnosis.  However,  because  they  do 
not.  in  and  of  themselves,  measure 
functional  ability  they  are  not  a 
substitute  for  the  other  requirements  of 
the  listings.  The  commenter  is  correct  in 
noting  that  myelography  is  a  form  of 
medically  acceptable  imaging.  We  have 
added  myelography  to  the  list  of 
examples  in  final  l.OOCl  and  lOl.OOCl. 
However,  as  explained  above,  this  is  an 
invasive  procedure  which  mav  involve 
significant  risk  to  the  claimant. 
Therefore,  we  will  consider  the  results 
of  this  testing  when  it  is  in  the  evidence 
in  the  case  record,  but  we  will  never 
order  the  test 

i  OOD    The  Physical  Examination 

Comment:  One  commenter  suggested 
that  "(tlhis  section  requires  alternative' 
testing  methods  '  be  used  to  venfN' 
abnormal  findings  "  and  wanted  to 
know,  if  alternate  methods  are  not 
reported,  would  additional  development 
be  required  to  obtain  them  Another 
commenter  stated  that  use  of  alternative 
testing  methods  could  result  in  apparent 
conflicts  and  delays  in  claims 
processing  to  resolve  these  conflicts. 
However,  the  commenter  added  that  the 
provision  recognizing  that 
musculoskeletal  impairments  may  be 
intermittent  is  a  positive  one. 

Response:  In  response  to  the  first 
commenter's  concern.  l.OOD  doe»  not 
require  alternative  testing  methods  in  all 
cases  In  some  cases  disability  might  be 
so  obvious  that  alternative  tests  would 
not  be  needed  An  adjudicator  would 
only  delay  adjudication  of  a  case  if 
alternative  methods  were  specifically 
required.  Such  a  decision  would  be 
made  on  a  case-by-case  basis  We  do  not 
see  such  a  need  as  a  frequent  occurrence 
because  alternative  tests  are  routinely 
performed  in  a  general  examination. 
The  main  reason  why  we  included 
straight-leg  raising  in  both  the  supine 
and  the  sitting  positions  as  an  example 
in  this  section  is  that  these  two  versions 
of  this  test  are  routinely  done  to  verif>' 
findings  on  examination.  We  should 
add  that  the  language  about  which  the 
commenters  have  expressed  concern 
was  not  new  to  the  NPRM.  Rather,  it  is 
longstanding  policy,  haWng  been  part  of 
current  l.OOB. 

We  agree  with  the  second  commenter 
that  in  the  event  of  a  conflict,  further 
investigation  may  be  necessar\'  This, 
too.  is  consistent  with  longstanding 


policy.  We  believe  that  the  type  of 
thorough  examination  in  which  such 
cross-checks  are  performed  will  help 
ensure  sound  determinations  and 
decisions  and  will  in  no  wav 
disadvantage  disabled  individuals.  The 
statement  that  recognizes  the 
intermittent  nature  of  the  presenting 
signs  and  symptoms  of  some 
impairments  has  been  in  the 
introduction  to  the  musculoskeletal 
listings  for  some  time  and  is  there  to 
safeguard  the  rights  of  disabled 
individuals  Current  1  OOB  contains  an 
almost  identical  statement  to  the  one  in 
the  proposed  and  final  rule 

1 .  OOE    Examination  of  the  Spine 

Comment:  Several  commenters 
presented  suggestions  and  concerns 
regarding  the  specificity  needed  for 
findings  of  muscle  atrophy,  motor 
abnormalities,  and  ranges  of  motion 
One  (..ommenter  suggested  that  a 
straight-leg  raising  test  is  meaningless  if 
simply  reported  as  "positive."  and  that 
if  pain  is  produced  during  straight-leg 
raising,  if  is  necessary  to  know  the 
location,  pattern,  and  character  of  the 
pain.  Another  commenter  suggested  the 
listings  should  request  that  examining 
and  treating  physicians  provide  the 
Lasegue's  sign.  Some  commenters  also 
questioned  the  value  of  phvsicians 
merely  reporting  atrophy  One 
commenter  suggested  that  a  slight 
asymmetrv  of  comparative 
circumference  measurements  may  be 
unrelated  to  strength  and  could  even  be 
the  result  of  errors  in  methods  of 
measurement  Similarly,  other 
commenters  suggested  that  general 
statements  regarding  loss  of  muscle 
strength  are  of  limited  value  and 
suggested  the  need  for  standard 
guidelines  for  measuring  muscle 
strength.  One  commenter  suggested  the 
commonlv  used  ratings  of  0-5  with  5 
representing  normal  muscle  strength 
Concerning  ranges  of  motion,  one 
commenter  asked  whether  they  should 
be  given  quantitatively,  while  another 
asked  if  anything  less  than  the  normal 
values  listed  in  the    Guides  to  the 
Evaluation  of  Permanent  Impairment  ' 
(the  Guides)  be  considered  a  limitation 
of  motion  He  stated.    For  example  the 
normal  range  of  motion  for  flexion  of 
the  shoulder  i.«  listed  as  180o  The  rule 
should  clarif>'  what  degree  of  flexion  of 
the  shoulder,  e.g..  175o  or  179o.  is  to  be 
considered  as  a  limitation  of  motion  " 

Response  We  agree  that  a  statement 
of  positive  straight-leg  raising  alone  is 
insufficient,  which  is  why  we  request 
that  it  be  reported  in  degrees  and  why 
we  prefer  that  it  be  reported  from  both 
the  supine  and  sitting  positions  (cf 
1  ODD).  We  agree  that  the  Lasegue's  sign. 
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or  any  other  appropriate  ten.sion  signs, 
be  provided,  and  we  have  added  a 
phrase  to  this  effect  to  final  l.OOEl.  We 
believe  that  this  addition,  together  with 
the  statement  that  observations  of  the 
individual  during  the  examination 
should  be  reported,  will  be  adequate  to 
determine  the  significance  of  pain  on 
straight-leg  raising,  especially  because 
we  already  consider  the  location, 
pattern,  and  character  of  any  pain  under 
our  regulations  at  §§  404,15'29(c)(3)  and 
416.929(c)(3).  Furthermore,  listing 
1.04A.  to  which  this  discussion  of 
straight-leg  raising  refers,  calls  for  a 
"neuro-anatomic  distribution  of  pain." 

We  also  agree  that  measurement  of 
muscle  strength  via  the  5-point  scale 
would  be  useful  in  conjunction  with 
reports  of  atrophy  for  assessing  motor 
function.  Therefore,  we  have  added 
language  to  final  1  OOEl  and  101  OOEl 
that  a  report  of  atrophy  should  be 
accompanied  by  some  form  of 
measurement  of  the  strength  of  the 
muscle(s)  in  question,  and  that  we 
suggest  that  the  0  to  5  scale  be  used. 

Concerning  ranges  of  motion, 
experience  in  the  past  has  shown  that 
the  criteria  in  the  Guides  have  been 
sufficient  for  proper  adjudication  of 
musculoskeletal  impairments.  No 
further  descriptions  are  really  needed. 
Anything  less  than  normal  range  of 
motion  is  clearly  defined  in  the  Guides 
and  should  be  considered  a  limitation  of 
motion 

Comment  One  commenter  thought 
that  residual  neurological  deficit  after 
surgery  or  other  resolution  of  the 
underlying  problem  should  be  able  to 
satisfy  listing  1.04. 

Response  As  we  stated  in  the 
explanation  of  the  proposed  rules  in  the 
NPRM.  the  second  paragraph  of 
proposed  l.OOE  (final  1.00E2).  which  is 
the  section  in  question,  is  a  clarification 
of  the  language  in  the  current  listings. 
As  such,  it  represents  a  longstanding 
policy.  Because  the  listing  presupposes 
certain  complications,  such  as 
significant  disability  due  to  pain,  caused 
by  active  compromise  of  a  nerve  root,  it 
is  sound  and  logical  from  a  medical 
standpoint  to  evaluate  residual 
impairment  under  the  more  appropriate 
neurological  listings  once  the 
compromise  has  been  alleviated. 

Proposed  1  OOF  (Final  l.OOHj 
Documentation 

Comment:  Two  commenters  indicated 
that  the  section  on  Duration  of 
Impairment  (1  OOF  in  the  NPRM) 
needed  clarification  because  it  implied 
that  3  months  of  treatment  history-  is 
needed  in  all  cases  One  commenter 
suggested  that  "Ulhere  are  many 
musculoskeletal  impairments  in  which 


we  do  not  need  to  have  a  record  of  at 
least  3  months  of  management  and 
evaluation."  while  the  other  was 
concerned  that  "the  impression  is  that 
musculoskeletal  conditions  all  improve 
with  time."  The  latter  suggested 
rewording  the  phrase,  "musculoskeletal 
impairments  frequently  improve  with 
time  or  respond  to  treatment"  to 
"musculoskeletal  impairments 
frequently  imprcve  or  respond  to 
treatment  within  a  three-month  period 
after  onset:  degree  of  improvement  can 
vary,  and  some  impairments  ultimately 
result  in  progressive  disability."  Two 
additional  commenters  were  concerned 
that  the  3-month  requirement  could 
result  in  delays  and  increased  expense, 
and  one  of  the  two  asked  for 
clarification  of  what  we  mean  by  a 
favorable  decision  because  if 
"favorable"  means  "fully  favorable"  and 
all  other  cases  require  a  3-month 
history,  this  would  delay  development 
of  the  majority  of  cases.  Another 
commenter  asked  for  clarifying  language 
on  how  to  handle  this  requirement 
when  there  is  no  treating  source. 

Response:  As  already  noted,  we 
deleted  the  requirement  for  a  3-month 
history  in  response  to  these  and  other 
comments,  although  we  continue  to 
stress  the  importance  of  a  longitudinal 
history.  In  final  l.OOH.  we  explain  that, 
in  the  absence  of  a  longitudinal  clinical 
record,  we  will  make  a  determination 
based  on  all  the  available  evidence. 

In  responding  to  these  comments,  we 
also  realized  that  the  heading  of  the 
section  was  inaccurate  because  the 
section  was  not  exclusively  about 
"Duration."  In  final  l.OOH  (and  final 
101. OOH)  we  have  changed  the  title  to 
"Documentation,"  which  better 
describes  the  provisions  in  this  section. 

The  fact  that  an  individual  may  not 
have  a  treating  or  other  medical  source 
does  not  mean  that  we  carmot  establish 
a  longitudinal  clinical  record.  If 
necessary,  we  may  purchase  a 
consultative  examination  for 
comparison  with  earlier  evidence.  Also, 
we  made  several  changes  in  response  to 
this  and  other  comments.  We  clarified 
final  1  OOH  and  10 l.OOH  by  stating  that 
a  longitudinal  picture  of  the 
individual's  impairment(s)  in  terms  of 
medical  severity,  functioning,  and 
symptomatology  is  important  even 
when  the  individual  has  not  received 
ongoing  treatment.  We  also  added  final 
1.00H3  and  101.00H3,  "When  there  is 
no  re{:ord  of  ongoing  treatment."  The 
language  is  taken  from  the  introductory 
texts  to  other  body  systems;  see,  e.g., 
4.00A,  third  paragraph,  in  the 
cardiovascular  system.  It  only  repeats 
our  longstanding  policy.  In  both  the 
NPRM  and  final  l.OOH  and  101. OOH.  we 


state  that  it  is  not  necessar\'  to  defer  a 
determination  or  decision  when  the 
evidence  establishes  that  the  claimant  is 
disabled. 

Proposed  1 .000  (Final  1 . OOI)    Effects  of 
Treatment 

Comment:  One  commenter  Wcinted  to 
know  how  the  issue  of  duration  figures 
into  the  positive  or  negative  effects  of 
pain  medication,  while  another  asked 
how  the  impact  of  adverse  side  effects 
should  be  documented  or  evaluated. 

Response:  We  believe  that  these 
issues  are  adequately  addressed  in  the 
regulations  on  pain  and  other  symptoms 
found  in  §§404.1529  and  416.929.  The 
effects  of  any  medications  used  for 
symptoms  are  considered  together  with 
all  medical  and  other  evidence  in 
determining  the  severity  and  expected 
duration  of  an  impairment.  Findings 
that  medication  relieves  pain  only 
sporadically  or  that  side  effects  are  long 
lasting  and  particularly  debilitating 
would  impact  adversely  on  the 
claimants  overall  ability  to  function  for 
extended  periods,  while  extended 
periods  of  relief  with  few  side  effects 
might  improve  ability  to  function. 
However,  the  regulations  do  not  intend 
that  the  effects  of  medication  be 
considered  alone.  Rather,  these  effects 
should  be  considered  with  a  number  of 
factors  outlined  in  §§  404.1529(c)(3)  and 
416.929(c)(3),  as  well  as  the  objective 
medical  evidence  and  all  other  available 
evidence,  in  measuring  the  total  impact 
of  symptoms  on  the  ability  to  function. 
Nevertheless,  we  added  the  phrase,  "or 
judgment  about  future  functioning,"  to 
the  end  of  the  last  sentence  of  final 
1.0013  and  101.0013  to  make  clear  that 
we  are  ultimately  concerned  with  how 
treatment,  be  it  medication,  surgery,  or 
any  other  measures,  affects  or  will  affect 
the  individual's  ability  to  function. 

Proposed  l.OOH  (Final  1  OOJ)    Orthotic, 
Prosthetic,  or  Assistive  Devices 

Comment:  One  commenter  questioned 
the  logic  for  assessing  an  individual 
without  the  aid  of  a  hand-held  device, 
especially  because  it  has  already  been 
deemed  "medically"  necessary.  Another 
commenter  liked  the  concept,  but 
together  with  a  third  commenter, 
foresaw  practical  difficulties  with 
getting  the  information.  The  former 
suggested  that  it  is  unlikely  that 
claimants  will  voluntarily  relinquish 
their  devices,  and  he  doubted  that 
consulting  physicians  will  remove  them 
forcibly.  The  other  commenter  stated. 
"The  new  listings  require  information  as 
to  exactly  what  function  a  person  has 
without  the  device  if  one  is  usually 
used,  including  how  far  he/she  can 
ambulate  without  it.  and  on  what  kind 
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of  surfaces.  Not  all  claimants  are  treated 
by  specialists  prepared  to  provide  such 
details." 

Response:  In  response  to  these 
comments  we  have  removed  the  phrase, 
"medically  necessary"  and  have 
restructiu-ed  the  section  to  clarify  when 
an  examination  with  or  without  an 
orthotic,  prosthetic,  or  assistive  device 
is  important. 

We  explain  in  final  1,00)4  (hand-held 
assistive  devices),  the  importance  of  an 
evaluation  with  and  without  a  hand- 
held assistive  device,  and  why  it  is 
important  to  document  the  need  for  the 
device.  We  would  not  require  an 
examination  without  the  assistive 
device  if  such  an  examination  is 
contraindicated  by  the  medical 
judgment  of  a  physician  who  has  treated 
or  examined  the  individual. 

In  final  1.00J2  (orthotics)  we  explain 
that  it  is  unnecessary  to  routinely 
evaluate  an  individual's  ability  to 
function  without  the  orthosis  in  place. 
If  an  individual  with  an  impairment  of 
a  lower  extremity  or  extremities  caimot 
use  an  orthotic  device,  the  examination 
should  include  information  on  how  the 
individual  ambulates  without  the 
device.  However,  we  do  not  expect  a 
physician  to  examine  the  individual 
without  the  device  if  contraindicated  by 
medical  judgment. 

In  final  1.00)3  (prosthetics)  we 
explain  that  the  examination  should  be 
with  the  prosthetic  device  in  place.  We 
make  clear  that  where  an  amputation 
involves  a  lower  extremity  or 
extremities,  we  do  not  require  an 
evaluation  of  an  individual's  ability  to 
walk  without  the  prosthesis,  but  we  do 
require  an  evaluation  of  the  individual's 
medical  ability  to  use  a  prosthetic 
device  to  ambulate  effectively  as 
defined  in  1.00B2b.  We  also  explain  that 
the  condition  of  the  stump  should  be 
evaluated  without  the  prosthesis  in 
place. 

We  expect  that  the  appropriate 
medical  need  for  an  orthotic,  prosthetic, 
or  hand-held  assistive  device  will  be 
confirmed  by  a  physician  who  has 
treated  or  examined  the  individual. 

Proposed  1 .  OOI  (Final  1  OOK)    Disorders 
of  the  Spine 

Comment:  One  commenter  suggested 
that  arachnoiditis  can  be  determined 
through  CAT  and  MRI  scans,  rather  than 
only  through  surgery  and  subsequent 
pathology  report.  Another  was 
concerned  that  this  section  does  not 
mention  scarring  from  surgery,  which  is 
one  of  the  most  common  causes  of 
arachnoiditis.  A  third  commenter 
indicated  that  the  listings  for 
impairments  such  as  spinal 
arachnoiditis  and  lumbar  stenosis  call 


for  a  description  of  pain  sufficiently 
detailed  to  determine  whether  or  not  it 
follows  the  required  anatomical 
distribution  and  persists  despite 
prescribed  therapy.  By  implication,  the 
commenter  seemed  to  be  suggesting  that 
this  would  lead  to  increased 
documentation  of  claims. 

Response:  We  agree  with  the  first 
commenter  and  believe  this  is 
adequately  covered  by  our  statement  in 
final  1.00K2b  that  arachnoiditis  can  be 
confirmed  by  "appropriate  medicallv 
acceptable  imaging."  Concerning  the 
second  comment,  we  do  not  list  any 
causes  of  arachnoiditis  but  only  that  it 
may  be  related  to  certain  factors.  In  fact, 
we  specifically  stated  in  1.00K2  of  the 
NPRM  that  "the  cause  of  spinal 
arachnoiditis  often  remains  obscure  "  In 
the  event  that  this  language  may  have 
been  ambiguous,  we  have  revised  the 
sentence  to  indicate  that  "[ajlthough  the 
cause  of  spinal  arachnoiditis  is  not 
always  clear,  it  may  be  associated  with 
chronic  compression  or  irritation  of 
nerve  roots  (including  the  cauda  equina) 
or  the  spinal  cord  "  We  have  also 
revised  the  last  sentence  of  1.00K2b  to 
make  it  clear  that  it  is  particularly 
arachnoiditis  of  the  Itmibosacral  spine 
that  generally  makes  it  difficult  for  an 
individual  to  sustain  a  given  position  or 
posture  for  more  than  a  short  penod  of 
time  due  to  pain. 

We  do  not  believe  that  the  description 
of  pain  required  to  dociunent  either 
spinal  arachnoiditis  or  lumbar  stenosis 
deviates  in  any  way  from  longstanding 
policv  set  forth  in  the  regulations  at 
§§404  1529  and  416. 929  The 
regulations  require  that  any  symptom(s) 
must  be  reasonably  expected  to  be 
produced  by  the  impairment.  Generally, 
if  a  symptom  is  a  criterion  of  a  listing, 
the  S3Tnptom  need  only  be  present  along 
with  the  other  requisite  criteria  It  is 
usually  not  necessary  to  determine 
whether  there  is  functional  loss 
associated  with  the  symptom.  It  is  the 
interrelationship  of  the  set  of  medical 
findings,  not  the  individual  criteria,  that 
establishes  listing- level  severity. 
Information  about  the  natiu^  of  the 
pain,  its  intensity,  persistence  or 
limiting  effects  is  appropriate  in  certain 
listings  to  establish  the  required  level  of 
severity.  Thus,  we  do  not  believe  that 
the  requirements  under  proposed  l.OOl 
and  final  1  OOK  wrlH  affect  the  way 
claims  are  dociunented. 

Proposed  1  .OOJ (Final  l.OOL)    Abnormal 
Curvatures  of  the  Spine 

Comment:  One  commenter  suggested 
that  we  include  "outside  parameters"  of 
degrees  of  curvature,  even  though  the 
primary  focus  of  the  listings  is  on 
functioning. 


Response:  We  did  not  adopt  the 
conunent  As  the  commenter  noted,  the 
emphasis  of  this  section  is  on 
functioning,  and  we  do  not  think  it 
would  be  practical  to  set  a  level  of 
curvature  beyond  which  we  would 
presume  the  appropriate  degree  of 
functional  limitation 

Comment  One  commenter  referred  to 
our  statement  in  the  NPRM  that  marked 
disfigurement  may  result  in  emotional 
withdrawal  and  isolation.  This 
commenter  asked  whether  such  a 
mental  impairment  should  be  evaluated 
separately  since  any  marked  deformity 
could  have  a  similar  impact  Another 
commenter  suggested  that  we  expand 
our  list  of  examples  to  include  'cardiac, 
gastrointestinal,  neurologic,  and 
immune  system  compromise"  in 
addition  to  "pulmonary  complications" 
and  "disfigurement  with  emotional 
withdrawal  or  isolation  ' 

Response  We  revised  the  rules  to 
address  these  comments,  although  the 
first  comment  was  not  entirelv  clear  to 
us.  We  expanded  the  section  to  provide 
guidance  about  other  impairments  an 
individual  with  abnormal  curvature  of 
the  spine  may  have. 

We  provide  guidance  in  this  section 
about  the  potential  emotional  effects  of 
disfigurement  to  remind  our 
adjudicators  to  be  alert  to  this 
possibility  when  they  evaluate  the 
effects  of  the  impairment  on  each 
individual  However,  as  in  the  NPRM. 
we  also  provide  that  associated  mental 
disorders  may  be  evaluated  separately 
under  the  mental  disorders  listings, 
consistent  with  the  suggestion  in  the 
first  comment 

Proposed  2  OOK  (Final  1  OOMj     Under 
Continuing  Surgical  Management 

Comment  One  commenter  asked  us 
to  clarify  this  section  Essentially,  the 
inquirer  wanted  to  know  if  "'continuing 
surgical  management"  meant  only 
surgery  or  if  other  treatment  modalities, 
such  as  closed  reduction,  casting, 
bracing,  bone  stimulation,  etc  .  with 
nonunion  of  the  radius  or  ulna  lasting 
more  than  12  months,  would  satisfy  the 
criteria  for  listing  1  07 

Response:  The  types  of  alternatives  to 
surgery  mentioned  in  the  question 
would  satisfy  the  requirements  of  the 
listings,  as  we  believe  is  made  clear  by 
the  language  in  1  OOM  This  is  why  we 
use  such  terms  as  "surgical  procedures 
and  any  other  associated  treatments."' 
"other  medical  complications."  and 
■'related  treatments"  in  our  discussion 
of  what  we  mean  by  surgical 
management  In  our  explanation  of 
changes  we  did  state  that  "surgical 
management"  means  more  than  surgery 
itself. 


1 
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Proposed  1  OOL  (Final  1  OON)    After 
^4aximum  Benefit  From  Therapy  Has 
Been  Achieved 

Comment:  There  were  three  separate 
suggestions  for  clarification  of  this 
section.  One  suggestion  was  that  the 
section  should  make  some  mention  of 
how  to  apply  the  guides  when  the  12- 
month  duration  period  has  already  been 
met,  not  merely  when  there  has  been  no 
surgical  intervention  for  6  months. 
Another  commenter  was  concerned  that 
"[a]s  written,  this  section  would  require 
multiple  surgical  procedures.  Is  this  the 
intent  or  could  the  listing  be  met  with 
more  conservative  treatment  without 
surgical  intervention?"  The  third 
commenter  was  concerned  about  how  to 
apply  the  medical  improvement  review 
standard  in  §§404.1594  and  416.994 
when  surgeries  "appeared  to  be  in 
progress  at  the  time  of  the  initial 
allowance"  but  no  further  surgery  was 
done  and  no  "substantial  increase  in 
function  has  occurred."  This  commenter 
recommended  adding  language  to 
proposed  l.OOL  to  address  this  situation. 

Response:  We  do  not  see  the  need  to 
discuss  how  to  address  duration  if  a 
condition  has  lasted  at  listing-level  for 
at  least  12  months  and  then  stabilized 
following  surgical  or  medical 
intervention  during  this  period.  If  this 
were  the  situation,  we  believe  it  is 
obvious  that  the  claimant's  impairment 
would  be  disabling  for  at  least  a  closed 
period,  and  any  further  finding  of 
disability  would  depend  on  how  the 
individual's  demonstrable  residuals 
affect  him  or  her,  using  the  guidelines 
set  forth  in  proposed  l.OOL  {final 
l.OON). 

We  did  not  intend  for  l.OOL  (final 
l.OON)  to  exclude  more  conservative 
treatment,  as  evidenced  by  our  phrase 
approximately  midway  through  the 
proposed  and  final  sections,  "surgical  or 
medical  intervention."  To  clarify  our 
intent,  we  have  added  a  similar  phrase 
to  the  first  sentence  of  final  l.OON.  What 
once  read,  "last  definitive  surgical 
procedure,"  in  this  sentence,  now  reads 
"last  definitive  surgical  procedure  or 
other  medical  intervention." 

We  revised  the  language  of  the  last 
two  sentences  in  final  l.OON  and 
101. OON  to  attempt  to  clear  up  any 
ambiguities  that  might  have  arisen.  We 
believe  the  revised  text  addresses  the 
third  commenter's  concern. 

Proposed  LOOM  (Final  LOOP)     When 
Surgical  Procedures  Have  Been 
Performed 

Comment:  A  commenter  wanted  to 
know  if  we  really  mean  to  state  that  a 
copy  of  operative  notes  and  available 
pathology  reports  "should"  be  included 


or  do  we  mean  that  they  "must '  be 
included.  If  it  is  not  imperative  that  they 
be  included,  the  commenter  suggested 
that  a  summary  of  the  surgery,  usually 
included  in  hospitalization  summaries, 
would  be  sufficient  and  that  a  statement 
to  this  effect  should  be  added. 

Response:  In  most  cases,  the  operative 
notes  and  pathology  reports  would  be 
preferred,  but  we  recognize  that  they  are 
not  always  available.  If  a  summary  is 
sufficiently  detailed  and  the  actual 
report  is  either  not  provided  or 
unavailable,  we  would  not  require  the 
actual  report.  The  proposed  language  is 
nearly  identical  to  the  statement  in 
l.OOB  it  has  replaced,  and  there  have 
been  no  adjudicative  problems 
associated  with  this  language  in  the 
past.  We  believe  that  our  adjudicators 
can  use  sound  judgment  in  applying 
this  gxiideline  in  case  situations. 

Proposed  1 .  OON  (Final  1 .  OOF]    Major 
Joints 

Comment:  One  commenter  suggested 
that  this  section  and  l.OOO  be  placed 
more  logically  after  l.OOE  and  that 
101  OON  and  101. OOO  be  placed  after 
lOl.OOE.  Another  suggested  that  the 
"ankle"  joint  is  so  crucial  to  the  ability 
to  ambulate,  it  should  be  considered  a 
major  weight-bearing  joint  without 
being  combined  with  the  foot.  A  third 
inquirer  wanted  to  know  if  the  fact  that 
we  consider  the  wrist  and  hand  to  be  a 
major  joint  requires  impairment  of  both 
the  wrist  and  hand  and  whether  an 
impairment  of  the  fingers  alone  can  be 
considered  a  major  joint. 

Response:  We  agree  with  the  first 
suggestion  and  have  redesignated  all 
affected  sections  accordingly.  We  also 
agree  that  for  purposes  of  weight 
bearing,  the  ankle  and  foot  should  be 
considered  separately  for  the  reasons 
stated  by  the  commenter.  and  we  have 
reworded  this  section  and  listing  1.02 A 
to  reflect  this  change.  In  the  final  rules 
we  clarified  that  "major  joints"  as  used 
in  l.OOF  and  101. OOF  and  in  listings 
1.02  and  101.02  refers  to  major 
peripheral  joints  as  opposed  to  other 
peripheral  joints,  (e.g.,  the  joints  of  the 
hand  or  forefoot)  or  axial  joints  (i.e.,  the 
joints  of  the  spine).  For  purposes  of 
meeting  the  "listings  test"  for  disability, 
we  must  consider  the  hand  and  wrist  as 
a  major  joint.  Impairment  of  either  the 
hand  (including  fingers)  or  wrist,  alone, 
would  not  be  of  listing-level  severity. 
However,  this  does  not  mean  that  an 
adult  could  not  be  disabled  at  a  later 
step  of  the  sequential  evaluation  process 
with  only  impairment  to  the  fingers, 
hand,  or  wrist. 


1 .02    Major  Dysfunction  of  a  foint(s) 
(Due  to  Any  Cause) 

Comment:  One  commenter  wanted  to 
know  if  any  degree  of  limitation  of 
motion  wiU  satisfy  the  requirements  of 
the  listing. 

Response:  Yes.  As  we  stated  in  our 
response  to  a  similar  inquiry  involving 
l.OOE.  anything  less  than  normal  range 
of  motion  is  clearly  defined  in  the 
"Guides  to  the  Evaluation  of  Permanent 
Impairment"  and  should  be  considered 
a  limitation  of  motion. 

Comment:  Another  commenter 
proposed  adding  another  subsection  to 
the  listing  requiring  involvement  of  one 
hand  and  one  foot,  with  less  severe 
restrictions  than  are  required  in  A  and 
B. 

Response:  As  we  stated  in  other 
responses,  the  listings  are  intended  to 
define  such  extreme  limitations  that 
they  would  prevent  any  gainftil  activity. 
Although  we  agree  with  the  commenter 
that  the  suggested  impairment  would 
likely  be  severe,  and  might  prevent 
many  types  of  gainful  activity,  we  do 
not  think  that  such  an  impairment  with 
fewer  limitations  than  are  contemplated 
by  either  listing  1.02 A  or  B  would 
necessarily  prevent  any  gainful  activity. 
Therefore,  we  have  not  added  the 
suggested  listing.  Rather,  in  adult 
claims,  we  would  continue  to  evaluate 
any  severe  impairment  that  falls  short  of 
listing-level  severity  at  later  steps  of  the 
sequential  evaluation  process. 

Comment:  A  physician  commented 
that  the  title  of  this  listing  is  conftising 
and  should  be  changed  to  "Major  Joint 
E>ysfunction."  He  also  stated  that  the 
listing  is  too  rigid  and  requires  too  many 
physical  findings.  Because  the  A  and  B 
sections  of  the  listing  require  extreme 
loss  of  function,  the  commenter 
suggested  that  requiring  such  extensive 
physical  findings  could  result  in  delays 
of  decisions  and  unnecessary 
development  to  attempt  to  obtain 
missing  findings,  when  all  that  is  really 
required  is  that  an  individual  have  a 
medically  determinable  impairment  that 
has  resulted  in  the  functional  loss 
required  by  section  A  or  B.  He  suggested 
language  for  revising  the  listing. 

Response:  We  have  partially  accepted 
the  suggestion  in  that  we  have  changed 
the  title  of  the  listing  to  "Major 
dysfunction  of  a  joint(s)  (due  to  any 
cause]."  We  disagree  with  the  suggested 
language  revisions  to  the  listing, 
however.  Findings  such  as  subluxation 
or  fixation  of  a  joint  can  be  due  to  a 
wide  variety  of  causes,  and  some  cases 
are  amenable  to  treatment.  Therefore, 
we  believe  that  the  findings  on 
appropriate  medically  acceptable 
imaging,  which  aid  both  in  determining 
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the  cause  and  in  defining  the  chronicity 
of  an  impairment,  are  vital  to  fulfilling 
the  requirements  of  this  listing. 

1.03  Reconstructive  Surgery  or 
Surgical  Arthrodesis  of  a  Major  Weight- 
Bearing  Joint 

Comment:  One  commenter  stated  that 
return  of  effective  ambulation  within  12 
months  is  subjective  and  may  cause 
difficulties  from  am  adjudicative 
standpoint.  Another  commenter 
suggested  that  the  new  listing  is  too 
restrictive  because  it  replaces  the  return 
to  full  weight  bearing  with  the  more 
restrictive  'inability  to  ambulate 
effectively." 

Response:  These  concerns  stem  from 
the  same  issues  raised  by  other 
commenters  under  l.OOB.  We  believe 
we  have  already  explained,  in  both  the 
NPRM  and  in  final  l.OOB,  that  the  need 
for  the  new  functional  criteria  and  for 
revising  this  listing  is  to  place  more 
emphasis  on  the  functional  impact  of 
impairments  on  a  person's  ability  to 
work.  We  agree  with  the  second 
commenter  that  many  individuals  might 
be  prevented  from  working  under  the 
current  criteria.  But  with  advances  in 
surgical  techniques  and  post-surgical 
treatment,  some  individuals  who  are  not 
considered  fully  weight  bearing  on  a 
lower  extremity  have  sufficient  ability 
to  ambulate  to  be  able  to  work. 
Individuals  who  cannot  return  to  past 
relevant  work  because  return  to  full 
weight-bearing  status  has  not  occurred 
will  be  evaluated  at  the  appropriate 
steps  in  the  sequential  evaluation 
process. 

1 .04  Disorders  of  the  Spine 

Comment:  At  least  two  commenters 
specifically  indicated  that  this  listing 
would  be  helpful  and  an  improvement 
over  previous  listings.  Three  others 
asked  for  clarification  of  some  of  the 
terminology  in  this  listing.  One 
commenter  pointed  out  that  proposed 
listing  1.04A  requires  evidence  of  a 
"motor  deficit  (atrophy  or  muscle 
weakness)"  while  proposed  listing 
1.04C  requires  evidence  of  "weakness" 
alone.  The  commenter  asked  whether 
we  intend  that  motor  deficit,  which 
would  include  either  weakness  or 
atrophy,  be  a  requirement  for  proposed 
listing  1.04C.  A  second  commenter 
asked  what  would  be  positive  for 
straight-leg  raising  and  how  the  need  for 
frequent  changes  in  position  or  postvire 
would  be  docimiented.  The  third 
commenter  suggested  that  the  meaning 
of  "frequent"  in  proposed  listing  1.04B 
needs  to  be  more  clearly  defined. 

Response:  We  made  some  changes  in 
final  listing  1.04A  to  make  clear  that  we 
are  referring  to  neuro-anatomic 


distribution  of  pain.  The  terms  "motor 
loss"  and  "motor  deficit"  were  used 
interchangeably  in  the  NPRM.  For 
consistency  in  the  final  rules,  we  refer 
to  "motor  loss"  in  listing  1  04 A.  We 
further  clarified  that  atrophy  as 
evidence  of  motor  loss  must  be 
associated  with  muscle  weakness. 
However,  we  purposely  did  not  require 
atrophy  as  a  requisite  for  meeting  listing 
1.04C.  As  we  stated  in  the  explanation 
of  the  revisions  in  the  NPRM.  we  list 
both  spinal  arachnoiditis  and  lumbar 
spinal  stenosis  with  pseudoclaudication 
separately  from  nerve  root  compression 
because  tbey  present  different  signs  and 
s\Tnptoms.  While  atrophy  can  often  be 
an  outcome  of  nerve  root  compression, 
this  usually  will  not  be  the  case  with 
spinal  stenosis.  In  addition,  in  order  to 
meet  final  listing  1.04C.  an  individual 
must  be  imable  to  ambulate  effectivelv, 
as  defined  in  1  OOBl  in  the  NPRM  (filial 
1.00B2b,)  which  is  not  a  requirement  to 
meet  final  listing  1,04A.  Such  inability 
to  ambulate  would  be  indicative  of 
"motor  loss"  associated  with  extreme 
spinal  stenosis. 

We  presume  that  the  second 
questioner  is  asking  what  would  be 
positive  for  purposes  of  our  program 
VVe  have  provided  the  answer  to  this 
question  in  our  response  to  comments  at 
l.OOE.  The  need  for  frequent  changes  in 
position  or  posture  would  be 
documented  from  observations  bv 
treating  or  examining  physicians,  to  be 
supplemented  by  appropriate  lav 
testimony,  as  needed.  We  do  not  see  this 
as  a  new  requirement,  as  we  have 
historically  sought  to  obtain  such 
evidence  in  support  of  any  condition 
that  causes  pain  or  discomfort. 
However,  we  agree  with  the  third 
commenter  that  we  need  to  more  clearly 
define  "frequent"  as  used  in  proposed 
listing  1.04B.  In  final  listing  1.04  we 
have  clarified  that  the  changes  in 
position  or  posture  must  be  more  than 
once  every  2  hours.  We  believe  that  a 
longitudinal  record  of  the  effects  of 
arachnoiditis  on  an  individual  will 
provide  sufficient  data  for  adjudicators 
to  determine  whether  the  listing  is  met. 

1  05    Amputation  (Due  to  Any  Cause! 

Comment:  One  commenter  indicated 
that  listing  1.05C  is  redundant,  because 
both  listings  1 .05B  and  C  involve 
amputation  of  a  leg  at  or  above  the  tarsal 
region  with  ineffective  ambulation  as 
defined  in  l.OOBl  in  the  NPRM  (final 
1.00B2b.) 

Response:  We  do  not  agree  that  the 
listings  are  redundant  because  they  are 
based  on  different  circumstances 
stemming  from  different  impairment 
mechanics.  Under  final  listing  1.05B,  an 
individual  would  be  disabled  if  he  or 


she  has  stump  complications  which 
result  "in  the  medical  inability  to  use  a 
prosthetic  device  to  ambulate 
effectively.  If  there  are  no  stump 
complications,  modem  surger>'  and 
advances  in  prosthetic  devices  should 
enable  an  individual  to  ambulate 
effectively.  Final  listing  1  05C  would 
apply  to  someone  who  has  had  an 
amputation  of  the  leg  at  or  above  the 
tarsal  region  but  can  only  walk  with  a 
hand-held  assistive  device,  and  given 
that  the  other  hand  is  absent,  such  an 
individual  would  have  effectivelv  lost 
the  use  of  both  upper  extremities 

Comment:  Two  commenters  suggested 
that  listing  1.05,  in  general,  is  punitive 
in  nature  One  stated  that  the  proposed 
listing  presumes  that  individuals  will 
have  benefited  from  the  latest  in 
surgical  techniques  and  prosthetic 
devices.  This  commenter  stated  that 
individuals  who  have  not,  including 
those  who  had  their  surger\'  prior  to  the 
advances  in  surgical  and  engineering 
techniques  or  those  who  could  not 
afford  to  replace  an  older  prosthesis 
with  a  newly  perfected  t\-pe.  would  be 
penalized  by  the  new  listing  The  other 
commenter  simply  stated  that  the 
impairments  described  by  the  existing 
listings  would  be  severe  enough  to  be 
disabling  and  should  stand.  Several 
other  commenters  also  disagreed  with 
the  decision  to  revise  the  existing  listing 
for  a  hemipelvectomy  or  hip 
disarticulation.  While  one  commenter 
agreed  with  this  decision,  the 
commenter  and  a  number  of  others 
disagreed  with  the  decision  to  remove 
the  listings  for  amputations  due  to 
peripheral  vascular  disease  or  diabetes 
mellitus  In  addition,  one  commenter 
suggested  retaining  both  listings  for 
amputations  of  both  feet  and  for  one 
hand  and  one  foot,  while  another 
recommended  retention  of  the  listing  for 
one  hand  and  one  foot 

Response:  We  already  made  clear  our 
reasons  for  re\'ising  the  listings  in  our 
explanation  of  revisions  in  the  NPRM. 

0\'erall,  we  believe  that  the  level  of 
concern  expressed  by  the  commenters 
results  from  a  misunderstanding  of  our 
intent.  We  are  not  proposing  that 
individuals  who  would  have  met  the 
current  listings  will  never  be  found 
disabled  Nor  do  we  believe  that  these 
rules  will  disadvantage  individuals  who 
had  their  surger\  or  were  fitted  with  a 
prosthesis  before  recent  advances  in 
surgical  and  engineering  techniques,  or 
individuals  who  could  not  afford  a 
newer  prosthesis.  Rather,  these  rules 
reflect  our  judgment  that  surgical  and 
engineering  techniques  have  progressed 
to  the  point  where  it  is  no  longer  a 
relative  certainty  that  individuals  with 
the  level  of  impairment  described  in  the 
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current  li.sfings  can  automatically  be 
deemed  disabled. 

Some  individuals  who  have  not 
benefited  from  recent  surgical  and 
engineering  techniques  can  still  be 
found  to  have  an  impairment  of  listing- 
level  severity  if  they  have  insufficient 
lower  extremity  functioning  to  permit 
independent  ambulation  without  the 
use  of  a  hand-held  assistive  device(s) 
that  limits  the  functioning  of  both  upper 
extremities.  As  with  some  of  our  other 
listings,  other  individuals  may  well  be 
found  disabled  at  later  steps  in  the 
sequential  evaluation  process  and,  we 
believe,  at  relatively  little  cost  in  time 
or  resources  to  adjudicators. 

The  inabilitv  tn  afford  the  cost  of  a 
replacement  prosthesis  was  an  issue  in 
the  application  of  current  listing  I.IOC 
in  Gamble  v.  Chater.  68  F.3d  319  (9th 
Cir.  1995).  We  issued  a  Social  Security 
Acquiescence  Ruling  (AR)  97-2(9)  (62 
FR  1791)  to  explain  our  policies  and 
how  we  apply  the  holding  of  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  in  this  case.  In  these  final  rules 
WH  replaced  current  listing  I.IOC  with 
final  listing  1.05B  and  expanded  the 
guidance  in  final  l.OOj.  Final  listing 
1  05B  requires  that  an  individual  with 
an  amputation  of  a  lower  extremity  or 
extremities  at  or  above  the  tarsal  region 
be  medically  unable  to  use  a  prosthetic 
device  to  ambulate  effectivelv  as 
defined  in  l.onB2b  In  final  i.OOJS  we 
explain  that  it  is  unnecessarv  to 
evaluate  the  individual's  ability  to  walk 
without  the  prosthesis  in  place.  We 
added  this  explanation  because  we 
recognize  that  individuals  with  the  tvpe 
of  lower  extremity  amputation 
described  in  final  listing  1.05B,  will 
have  an  inabilitv  to  ambulate 
effectively,  as  defined  in  1.00B2b.  when 
they  are  not  using  a  prosthesis.  This 
would  be  true  whether  they  do  not  use 
a  prosthesis  because  they  cannot  afford 
one.  because  a  prosthesis  has  not  been 
prescribed  for  them,  or  for  other 
reasons.  For  that  reason,  it  would  be 
unnecessary'  to  evaluate  the  individual's 
ability  to  walk  without  the  prosthesis  in 
place.  However,  we  do  require  an 
evaluation  of  the  individual's  medical 
ability  to  use  a  prosthetic  device  to 
ambulate  effectively.  As  the  final  rules 
sufficiently  clarif\'  the  issue  in  Gamble, 
we  are  rescinding  .AR  97-2(9)  under  the 
authority  of  §<!!  404.985(e)(4)  and 
416.1485(e)(4)  of  our  regulations 
concurrently  with  these  final  rules. 

As  we  already  noted,  medical 
advances  in  disability  evaluation  and 
treatment  and  program  experience 
require  that  we  periodically  review  and 
update  the  medical  criteria  in  the 
listings.  This  is  an  ongoing  process 
which  we  will  continue.  However,  as 


indicated  above,  after  reviewing  the 
comments  and  the  literature,  we  agree 
with  those  commenters  who  felt  that  a 
hemipelvectomy  or  hip  disarticulation 
is  still  in  itself  sufficient  to  establish  the 
existence  of  an  impairment  of  listing- 
level  severity.  Therefore,  final  listing 
1.05D  has  been  revised  to  reflect  the 
same  criteria  as  current  listing  I.IOA. 

Comment:  One  commenter  noted  that 
on  page  67583  of  the  NPRM  we  state 
that  individuals  who  are  unable  to 
ambulate  effectively  due  to  stump 
complications  resulting  from  diabetes  or 
other  disease,  may  have  their 
impairments  evaluated  under  listing 
1.05B.  The  commenter  suggested  we 
add  a  statement  to  this  effect  to  the 
introduction  to  the  listings. 

Response:  In  final  listing  1.05B. 
"stump  complications,"  means  any 
stump  complications  regardless  of  the 
cause.  However,  to  clarify  that  an 
individual  with  an  amputation(s)  due  to 
any  cause,  including  diabetes  mellitus 
or  other  disease,  will  have  his  or  her 
impairment  evaluated  under  listing 
1.05,  we  changed  the  title  of  the  listing 
from  "Amputation,  "  to  "Amputation 
(due  to  any  cause)." 

1.06  Fracture  of  the  Femur.  Tibia, 
Pelvis,  or  One  or  More  of  the  Tarsal 
Bones 

Comment:  One  commenter  suggested 
that  the  listings  should  provide  for 
individuals  who  may  have  achieved  a 
solid  union  of  their  fractures  in  fewer 
than  12  months  but  who  will  take  12 
months  or  longer,  in  total,  to  return  to 
work. 

Response:  Individuals  with  solid 
union  of  their  fractures  occurring  in 
fewer  than  12  months,  but  with  residual 
soft  tissue  damage  or  soft  tissue 
complications  (e.g.,  of  muscle  or 
connective  tissue)  requiring  surgical  or 
medical  intervention  for  12  months  or 
longer  related  tothe  efforts  directed 
toward  the  salvage  or  restoration  of 
major  function  of  the  affected  part  could 
equal  listing  1.08.  An  adult  whose 
residual  impairment  is  either  not  of 
listing-level  severity  or  not  expected  to 
be  of  listing-level  severity  at  12  months 
after  the  fracture  would  still  be 
evaluated  at  steps  4  and  5  of  the 
sequential  evaluation  process. 

Comment:  Another  commenter 
suggested  that  this  listing  is  punitive 
and  open  to  subjective  interpretation, 
apparently  because  it  is  linked  to  the 
requirement  for  independent 
ambulation.  The  commenter  suggested 
that  this  term  needs  a  uniform 
definition. 

Response:  We  already  answered  this 
concern,  at  least  indirectly,  under  our 
responses  to  comments  on  proposed 


1  OOBl .  We  believe  that  the  term  is 
clearly  defined  by  way  of  the  examples 
provided  as  ways  in  which  ambulation 
would  be  considered  as  ineffective. 

1.08  Soft  Tissue  Injury  (e.g..  Bums)  of 
an  Upper  or  Lower  Extremity.  Trunk  or 
Face  and  Head 

Comment:  Two  commenters  sought 
clarification  of  what  we  mean  by  "major 
function"  of  the  face  and  head. 

Response:  In  policy  memoranda  and 
manuals,  we  have  generally  considered 
such  function  to  be  related  to  sight, 
hearing,  speech,  mastication,  and  the 
initiation  of  the  digestive  process.  In  the 
final  rules  we  have  added  new  sections 
1  OOO  and  101. OOO  to  describe  what  we 
mean  by  major  function  of  the  face  and 
head  for  purposes  of  listing  1.08.  (l.OOO 
in  the  NPRM  will  now  be  final  l.OOG.) 

Comment:  One  commenter  questioned 
the  role  of  pain  for  this  listing,  while 
hypothesizing  that  chronic  lumbago  and 
fibromyalgia  might  be  considered  under 
this  listing,  and  seemed  to  want  more 
objective  criteria  for  evaluation  of  this 
listing. 

Response:  We  do  not  see  how 
fibromyalgia  or  lumbago  would  be 
evaluated  under  this  listing  because  the 
listing  involves  surgical  management  of 
the  affected  soft  tissue  areas.  To  the 
degree  that  pain  factors  into  this  listing 
or  any  other  musculoskeletal  listing,  we 
believe  the  statements  provided  in 
1.00B2d  of  the  introductory  text  to  these 
listings,  as  well  as  in  §§404.1529  and 
416.929  of  the  regulations  adequately 
describe  how  we  consider  pain  and  the 
factors  used  to  determine  how  it  affects 
an  individual's  ability  to  function. 

4.12    Peripheral  Arterial  Disease 

Comment:  One  commenter  stated  that 
this  listing  appears  to  have  been 
assigned  the  WTong  number  and  that  it 
should  remain  4.13.  unless  our  intent  is 
to  eliminate  current  listing  4.12  for 
chronic  venous  insufficiency. 

Response:  The  revised  regulations  on 
cardiovascular  impairments  published 
at  59  FR  6468  on  February'  10.  1994, 
renumbered  chronic  venous 
insufficiency  as  listing  4.11  and 
peripheral  arterial  disease  as  listing 
4.12. 

14.00B 

Comment:  One  commenter  remarked, 
"The  discussion  of  the  use  of  the  term 
"severe'  in  the  listings  to  describe 
medical  severity  is  ambiguous.  The 
statement  that  it  does  not  have  the  same 
meaning  as  it  does  when  we  use  it  in 
connection  with  a  finding  at  the  second 
step  of  the  sequential  evaluation  process 
does  not  adequately  address  the 
differences  in  the  use  of  the  term  in  the 
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listing  and  at  step  two  of  sequential 
evaluation." 

Response:  The  language  in  this 
section  regarding  how  we  use  the  term 
'severe"  was  not  new  but  was  in  the 
existing  Immune  System  listings.  It 
describes  how  we  use  the  term  in  a 
number  of  existing  listings,  not  in  any 
of  the  new  listings  introduced  by  the 
final  revisions  to  the  musculoskeletal 
listings.  The  overall  severe  loss  of 
function  would  result  in  an  impairment 
that  would  be  profoundly  disabling  and 
not  merely  "severe"  for  program 
purposes  as  defined  in  §§404.1520, 
416.920,  and  416.924  of  existing 
regulations.  Therefore,  we  are  not 
changing  it. 

However,  we  agree  that  the  first  use 
of  "severe"  in  the  paragraph  to  describe 
loss  of  function  might  be  somewhat 
confusing,  so  we  have  changed  the 
phrase  to  read,  "serious  loss  of 
function  "  Also,  it  is  not  function  of  the 
body's  organs  with  which  we  are 
concerned  in  disability  evaluation,  but 
with  function  of  the  whole  individual. 
Therefore,  we  have  further  revised  this 
first  sentence  in  two  places  to  read  that 
functional  loss  is  'because  of  disease 
affecting"  an  organ(s)  and  not  because  of 
functional  loss  "in"  the  organ(s). 

14.09    Inflammatory  Arthritis 

Comment:  One  commenter  suggested 
rewriting  this  listing  to  avoid  the 
potential  difficulty  of  the  listing 
inadequately  specifying  diagnostic 
criteria  for  the  long  list  of  disorders 
named  in  the  introductory  text  to  the 
listings.  The  commenter  suggested  that 
inflammatorv'  arthritis  be  documented 
as  described  in  14.00B6  and  that  14.09A 
would  be  met  if  the  inflammatorv 
arthritis  were  diagnosed  in  accordance 
with  the  criteria  of  a  current  widelv 
accepted  medical  text  or  journal,  and  it 
resulted  in  inability  to  ambulate 
effectively  or  inability  to  perform  fine 
and  gross  movements  effectively  as 
defined  in  proposed  14.00B6b  and 
l.OOBl  and  B2. 

Response:  The  suggested  revision 
would  actually  change  the  intent  of 
14.09A.  The  intent  is  that  the 
inflammatory  process  itself  is  still  active 
and  has  involved  or  affected  two  or 
more  major  joints.  The  suggested 
revision  would  raise  the  possibility  that 
disability  could  be  established  solely  on 
allegations  of  pain  in  an  individual  with 
a  prior  diagnosis  of  an  inflammatory' 
arthritis.  Also,  to  suggest  that 
inflammatory  arthritis  be  'diagnosed  in 
accord  with  the  criteria  of  a  current 
widely  accepted  medical  text  or 
journal"  leaves  the  issue  open  to  very 
broad  interpretation  and  judgment. 


Comment:  Another  commenter 
suggested  that  listing  14.09A  should 
refer  back  to  l.OOG  (final  1 ,001]  on 
effects  of  treatment. 

Response:  Although  we  recognize  that 
an  individual  with  inflammaton- 
arthritis  likely  will  be  under  active 
therapy  for  the  condition,  we  do  not 
think  that  the  effects  need  to  be 
expressly  considered  herein  Whether 
effects  are  positive  or  negative  is 
irtunaterial.  given  the  degree  of 
limitation  needed  to  meet  the  criteria  of 
listing  14.09A.  According  to  these 
criteria,  an  individual's  disease  would 
be  active  and  would  result  in  inability 
to  ambulate  effectively  or  to  perform    " 
fine  and  gross  movements  effectivelv 

14.09B    Ankylosing  Spon dy litis 

Comment:  One  commenter 
interpreted  proposed  H  sting  14  09B  as 
not  requiring  x-ray  evidence  and 
believed  this  was  a  good  decision 

Response:  We  believe  this  commenter 
misinterpreted  our  intent.  We  removed 
the  requirement  for  corroborabon  of  the 
existence  of  the  impairment  by  specific 
laboratory  tests,  to  include  x-rav  or 
other  appropriate  medically  acceptable 
imaging,  in  both  proposed  and  final 
listings  14.09A.  C,  and  D.  However,  we 
have  retained  the  requirement  for 
appropriate  medically  acceptable 
imaging  in  listings  14.09B  and  14.09E  as 
the  imaging  is  necessary-  to  document 
the  impairments  evaluated  under  these 
listings. 

Comment:  Several  commenters  stated 
the  new  range  of  motion  restrictions 
required  to  meet  this  listing  and  others 
in  this  section  are  too  stringent, 
suggesting  that  fixation  of  the  spine  be 
left  at  30 '  rather  than  45°.  One  of  these 
commenters  also  objected  to  the 
requirement  that  fixation  be  of  the 
dorsolumbar  and  cervical  spines,  stating 
that  fixation  of  either  be  considered 
severe  enough  to  be  presumed  disabling. 

Response:  As  with  other  listings,  we 
recognize  that  an  individual  might  be 
unable  to  perform  many  forms  of  gainful 
activity  with  the  level  of  impairment 
contemplated  in  the  current  listings,  but 
we  do  not  agree  that  the  impairment 
would  preclude  any  gainful  activity 
However,  we  realize  that  the  NPRM 
incorrectly  required  fixation  of  both  the 
dorsolumbar  and  the  cervical  spines 
We  agree  with  the  commenter  that  the 
required  fixation  of  either  the 
dorsolumbar  or  cervical  spine  is 
sufficiently  severe  to  be  considered 
disabling  and  we  changed  final  14.09B 
accordingly.  Lesser  degrees  of 
involvement  will  be  evaluated  at  later 
steps  of  the  sequential  evaluation 
process. 


Comment:  One  commenter 
recommended  an  additional  listing  for 
individuals  who  are  developing 
ankylosing  spondylitis,  but  whose 
spines  have  not  yet  ankylosed  The 
reasoning  was  that  in  these  cases  the 
disability  produced  by  ankylosing 
spondylitis  is  actually  less  once  the 
spine  has  ankylosed  Before  that  time, 
the  individual  is  in  severe  pain,  and  on 
the  basis  of  this  severe  pain,  disability 
should  be  established. 

Response  Because  pain  is  variable 
and  some  individuals  might  function 
fairly  well  while  the  process  is 
occurring,  while  others  might  be  more 
incapacitated  by  the  pain,  we  cannot  . 
create  a  listing  that  would  relv  so 
exclusively  on  a  symptom  alone  We 
believe  that  the  regulations  on  pain  and 
other  symptoms  at  §§404  1529  and 
416.929  provide  sufficient  guidance  on 
how  to  handle  the  types  of  situations 
described  in  the  recommendation. 

14.09Dand  E 

Comment:  One  commenter  called 
listing  14.09D  too  complicated  and 
stated  that  it  will  be  difficult  for 
adjudicators  to  apply,  while  others 
considered  it  and  14  09E  vague  One 
suggested  that  the  many  cross-references 
to  other  listings  and  the  nonspecific 
criteria  in  D2  make  these  listings 
difficult  to  use.  Three  others  called  for 
more  precise  wording  and  definition  of 
terms,  particularly  the  term  "moderate." 
Another  commenter  asked  what  "lesser 
deformity  than  in  B""  and  "lesser 
articular  findings  "  called  for  in  14  09E 
mean  and  suggested  these  terms  be 
defined.  Still  another  conunenter 
suggested  that  these  same  three  terms  as 
used  in  the  childhood  listing.  114.09. 
need  clarification  The  same  commenter 
asked  how  duration  of  morning  stiffness 
can  be  documented 

Response  We  did  not  adopt  all  of 
these  comments,  but  we  did  clarify  the 
rules  somewhat,  as  explained  above  m 
the  surrunarv  of  the  changes.  Listing 
14.09D  (and  114,090)  is  based  on.  and 
uses  the  same  criteria  as,  listings 
14  02B.  14,03B.  14,048,  14.05B  and 
their  counterpeuls  in  part  B  of  the 
listings.  As  such,  the  new  listing  for 
inflammatory-  arthritides  is  consistent 
with  our  other  existing  listings  for 
coimective  tissue  disorders. 

101.  OOB    Loss  of  Fu  n  ction 

Comment  One  commenter  noted, 
"This  section  discusses  functioning,  but 
not  sequential  evaluation  We  feel  there 
should  be  a  stronger  reference  to  age 
appropnate  activities   " 

Response  The  listings  are  not 
intended  as  a  vehicle  for  describing  the 
full  sequential  evaluation  process. 


I 
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Rather,  this  complex  process  is 
discussed  throughout  our  regulations, 
Nevertheless,  we  recognize  that 
musculoskeletal  impairments  impact 
differently  on  children  depending  on 
their  ages,  and  we  consider  our 
references  to  "age-appropriate 
activities"  to  adequatelv  detail  this 
point.  In  final  101.00B2b(2).  we 
explicitly  state  that,  for  children  who 
are  too  young  to  walk  independently, 
assessment  of  inability  to  ambulate 
effectively  must  be  in  terms  of  age- 
appropriate  activities  and  normal 
developmental  expectations,  and  we 
specifically  define  "an  extreme  level  of 
limitation"  for  such  children  in  terms  of 
age-appropriate  activities.  In  final 
101.00B2c(2).  we  provide  similar 
language  concerning  inabilitv  to 
perform  fine  and  gross  movements 
effectively,  and  we  cross-refer  to  listing 
110.07A  which  describes  motor 
dysfunction  in  infants  and  voung 
children. 

Comment:  One  commenter  found  the 
criteria  for  evaluation  of  ineffective 
ambulation  for  children  who  are  too 
voung  to  be  expected  to  walk 
independently  "a  valuable  addition  to 
the  listing  as  is  the  discussion  of 
evaluation  of  the  inability  to  perform 
fine  and  gross  movements  of  the  upper 
extremities  for  very  young  children  in 
section  B.2.'  However,  another 
commenter  suggested  that  listing-level 
disability  for  young  children  could  be 
served  by  one  set  of  criteria  The 
commenter  suggested  utilizing  the 
criteria  in  listing  112.02Bla  for  gross 
and  fine  motor  development  for 
children  l-;i  and  112.12B  for  motor 
development  for  infants  up  to  age  1  year 
as  an  appropriate  description  of 
functional  loss  for  ambulation,  as  well 
as  fine  and  gross  movement  These 
listings  require  motor  development  of 
no  more  than  one-half  of  the  child's 
(;hrf)nol()git;al  age.  The  commenter 
suggested  that  if  the  paragraphs  are  not 
changed,  the  examples  given  should  be 
more  spec:iric  for  each  age  group. 

Rfsponsf:  We  made  a  minor  clarifying 
revision  to  the  language  in  the  sections 
in  question,  although  we  have  not  made 
the  c;hanges  suggested.  The  language  in 
the  NPRM  and  the  final  sections  already 
utilizes  the  concepts  and.  to  a  degree, 
the  language  of  listings  1 12.02Bla  and 
112.128.  as  recommended,  and  we 
consider  what  we  mean  bv  loss  of 
function  for  different  aged  children  to 
be  well-explained  as  written. 

JO)  04     Disorders  of  the  Spine 

Comment:  One  commenter  stated  that 
current  listing  101. 05B  should  be 
retained,  becau.se  the  commenter  did 
not  consider  proposed  listing  114.098  to 


adequately  apply  to  cases  of  scoliosis. 
However,  another  commenter  agreed 
with  the  changes,  stating  that  the  new- 
language  in  proposed  101. 00|  (final 
101. OOL]  brings  the  listings  up  to  basis 
would  be  evaluated  under  the  criteria  in 
date.  A  third  commenter  stated  that  if 
spina  bifida  and  related  impairments 
should  be  evaluated  under  this  listing, 
we  should  spell  it  out. 

Response:  Concerning  scoliosis,  we 
agree  with  the  second  commenter. 
which  is  why  we  are  removing  the 
current  listing.  Not  only  does  this  bring 
the  listings  up  to  date,  but  it  enables  the 
adult  and  childhood  listings  to  more 
closely  parallel  each  other.  In  paragraph 
101.o6K2,  we  indicate  that  with 
disorders  such  as  spinal  dysrhaphism 
there  may  be  the  types  of  difficulties 
evaluated  under  listing  101.04. 
Difficulties  caused  by  dysrhaphism  on  a 
neurogenic  lll.OOff.  Although  we 
believe  this  is  sufficiently  clear  to 
explain  how  and  where  any  form  of 
dysrhaphism.  including  spina  bifida 
would  be  evaluated,  we  have  added  the 
parenthetical  remark,  "(e.g.,  spina 
bifida)"  after  the  words,  "spinal 
dysrhaphism."  to  both  1.00K4.  and 
101.00K2  for  further  clarification. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
have  determined  that  these  final 
regulations  meet  the  criteria  for  an 
economically  significant  regulatory- 
action  under  Executive  Order  (E.O.) 
12866.  Thev  are  also  a  "major"  rule 
under  5  U.S.C.  801  ff  The  following  is 
a  discussion  of  the  potential  costs  and 
benefits  of  this  regulatory  action.  This 
assessment  also  contains  an  analysis  of 
alternatives  we  considered  and  chose 
not  to  adopt. 

These  final  rules  benefit  society  by 
updating  the  current  listings  to  provide 
criteria  that  reflect  state-of-the-art 
medical  science  and  technology.  The 
final  rules  ensure  that  determinations  of 
disability  have  a  sound  medical  basis, 
that  claimants  receive  equal  treatment 
through  the  use  of  specific  criteria,  and 
that  people  who  are  disabled  can  be 
readily  identified  and  awarded  benefits 
if  all  other  factors  of  entitlement  or 
eligibility  are  met. 

We  are  projecting  savings  in  program 
expenditures  and  increases  in 
administrative  costs  as  a  result  of  these 
actions,  described  in  more  detail  below. 

Program  Savings 

1.  Title  II 

We  estimate  that  these  rules  will 
result  in  reduced  program  outlays 


resulting  in  the  following  savings  (in 
millions  of  dollars)  to  the  title  II 
program  (S305  million  total  in  a  5-year 
period  beginning  FY  2001). 
Fiscal  vear: 

2001  SlO 

2002  35 

2003  60 

2004  85 

2005  110 

Total'   305 

'  5-year  total  may  not  be  equal  to  the  sum 
of  the  annual  totals  due  to  rounding-out. 

2.  Title  XVI 

We  estimate  that  these  rules  will 
result  in  reduced  program  outlays 
resulting  in  the  following  savings  (in 
millions  of  dollars)  to  the  SSI  program 
{S55  million  total  in  a  5-year  period 
beginning  FY  2001). 

Fiscal  \ear; 

2001  5$ 

2002  5 

2003  10 

2004  15 

2005  20 

Total'   55 

'  5-year  total  may  not  be  equal  to  the  sum 
of  the  annual  totals  due  to  rounding-out. 

3.  Title  XVIII 

We  estimate  that  these  rules  will 
result  in  reduced  program  outlays 
resulting  in  the  following  savings  (in 
millions  of  dollars)  to  the  title  XVIIl 
program  ($60  million  total  in  a  5-year 
period  beginning  FY  2001). 
Fiscal  year: 

2001  SO 

2002  0 

2003  10 

2004  20 

2005  30 

Total'    60 

'  5-year  total  may  not  be  equal  to  the  sum 
of  the  annual  totals  due  to  rounding-out, 

4.  Title  XIX 

We  estimate  that  these  rules  will 
result  in  reduced  program  outlays 
resulting  in  the  following  savings  (in 
millions  of  dollars)  to  the  XIX  program 
(SI  17  million  total  in  a  5-year  period 
beginning  FY  2001) 
Fiscal  vear; 

2001  $4 

2002  13 

2003  23 

2004  _ 33 

2005  44 

Total'   117 

'  5-year  total  may  not  be  equal  to  the  sum 

of  the  annual  totals  due  to  rounding-out. 

Program  Costs 

We  do  not  expect  any  program  costs 
to  result  from  these  regulations. 
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Administrative  Savings 

We  do  not  expect  any  administrative 
savings  to  result  from  tliese  regulations. 

Administrative  Costs 

We  expect  there  will  be  some 
administrative  costs  associated  with 
these  final  rules.  The  final  rules  are 
expected  to  result  m  administrative 
costs  of  about  18WYs  or  about  Si. 5 
million  per  vear. 

Policy  Alternatives 

We  considered  keeping  the  current 
listing  criteria  with  only  minor 
technical  changes.  When  the 
musculoskeletal  listings  were  last 
revised  and  published  in  the  Federal 
Register  we  indicated  that  medical 
advances  in  disability  evaluationa  nd 
treatment  and  program  experience 
would  require  that  we  periodically 
review  and  update  the  medical  criteria 
in  the  listings.  The  current  listings  are 
now  over  15  years  old.  Medical 
advances  in  disability  evaluation  and 
treatment  and  our  program  experience 
make  clear  that  the  current  listings  are 
not  an  accurate  reflection  of  state-of-the- 
art  medical  science  and  technology.  A 
simple  technical  change  would  not  be 
sufficient  to  provide  state-of-the-art 
criteria  for  deciding  listing-level 
severity  in  musculoskeletal 
impairments.  Therefore,  we  rejected  this 
alternative. 

If  we  kept  the  current  listing  criteria 
and  made  only  minor  technical  changes, 
the  program  and  administrative  costs 
would  be  the  same  as  under  the  current 
rules. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act.  as  amended, 
is  not  required. 

Paperv^ork  Reduction  Act 

This  final  rules  contain  reporting 
requirements  at:  l.OOB;  l.DOC:  l.OOD; 
l.OOE;  l.OOH;  l.OOI:  lOOj:  LOOK;  LOOP; 
14.09A;  101.008;  101. OOC:  lOl.OOD; 
lOl.OOE;  lOl.OOH;  lOl.OOl;  101.00); 
lOl.OOP:  and  114.09A.  The  public 
reporting  burden  is  accounted  for  in  the 
Information  Collection  Requests  for  the 
various  forms  that  the  public  uses  to 
submit  the  information  to  SSA. 
Consequently,  a  1-hour  placeholder 
burden  is  being  assigned  to  the  specific 
reporting  requirement(s)  contained  in 
the  rule.  We  are  seeking  clearance  of  the 
burden  referenced  in  the  ruhes  because 
these  rules  were  not  considered  during 


the  clearance  of  the  forms.  An 
Information  Collection  Request  has  been 
submitted  to  OMB.  While  these  rules 
will  be  effective  90  days  from 
publication,  these  burdens  will  not  be 
effective  until  cleared  by  OMB.  We  are 
soliciting  comments  on  the  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  w-ays  to  enhance  its 
quality,  utility  and  clarity;  and  on  wavs 
to  minimize  the  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  We  will 
publish  a  notice  in  the  Federal  Register 
upon  OMB  approval  of  the 
informational  collection  requirement(s). 
Comments  should  be  submitted  to  the 
OMB  Desk  Officer  for  SSA  within  30 
days  of  publication  of  this  final  rule  at 
the  following  address: 

Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  SSA.  New  Executive 
Office  Building.  Room  10230.  725  17th 
St..  NW,  Washington.  DC  20530. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  96.001,  Social  Security- 
Disability  Insurance.  96.006.  Supplemental 
Security  Income) 

List  of  Subiects 

20  CFR  Part  404 

.administrative  practice  and 
procedure,  Blind.  Disability  benefits, 
Old-Age.  Survivors,  and  Disabilitv 
Insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated  October  16.  2001 
LarT)'  G.  Massanari, 
Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  P  of  part  404  and 
subpart  I  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

1  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authoritv:  Sees.  202.  205(a),  (b).  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c),  223.  225. 
and  702{a)(51  of  the  Social  Security  .^ct  (42 
L'.S  C.  402.  405(a).  (b),  and  (d)-(h)".  416(i). 
421(a)  and  (i),  422(c),  423.  425.  and 
902(a)(5));  sec.  2n(b).  Pub.  L.  104-193.  110 
Stat   2105,  2189 

Appendix  1  to  Subpart  P  of  Part  404 — 
(Amended] 

2.  Item  2  in  the  introductory  text 
before  part  A  of  appendix  1  to  subpart 


P  of  part  404  is  revised  to  read  as 

follows: 

Appendix  1  to  Subpart  P  of  Part  404 — 
Listing  of  Impairments 
*         «         »         *         » 

^   Musculoskeletal  Svstem  (1.00  and 
101.00):  February  19.  2009. 
***** 

3.  Listing  1.00.  Musculoskeletal 
System,  of  part  A  of  appendix  1  of 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 

1.00    .VfUSCLXOSKELETAL  SYSTEM 

A  Disorders  of  the  musculoskeletal  system 
m.ay  result  from  hereditary,  congenital,  or 
acquired  pathologic  processes.  Impairments 
may  result  from  infectious,  inflammatory,  or 
degenerative  processes,  traumatic  or 
developmental  events,  or  neoplastic, 
vascular,  or  toxic/metabolic  diseases. 

B.  Loss  of  function. 

1.  General.  Under  this  section,  loss  of 
function  may  be  due  to  bone  or  joint 
deformity  or  destruction  from  any  cause; 
miscellaneous  disorders  of  the  spine  with  or 
without  radiculopathy  or  other  neurological 
deficits;  amputation;  or  fractures  or  soft 
tissue  injuries,  including  bums,  requiring 
prolonged  periods  of  immobility  or 
convalescence.  For  inflammatory  arthritides 
that  may  result  in  loss  of  function  because  of 
inflammatory  peripheral  joint  or  axial 
arthritis  or  sequelae,  or  because  of  extra- 
articular features,  see  14.00B6.  Impairments 
with  neurological  causes  are  to  be  evaluated 
under  ll.OOff. 

2  How  We  Define  Loss  of  Function  in  These 
Listings 

a.  General  Regardless  of  the  cause(s)  of  a 
musculoskeletal  impairment,  functional  loss 
for  purposes  of  these  listings  is  defined  as  the 
inabilitv  to  ambulate  effectively  on  a 
sustained  basis  for  any  reason,  including 
pain  associated  with  the  underlying 
musculoskeletal  impairment,  or  the  inability 
to  perform  fine  and  gross  movements 
effectively  on  a  sustained  basis  for  any 
reason,  including  pain  associated  with  the 
underlying  musculoskeletal  impairment.  The 
inability  to  ambulate  effectively  or  the 
inability  to  perform  fine  and  gross 
movements  effectively  must  have  lasted,  or 
be  expected  to  last,  for  at  least  12  months. 
For  the  purposes  of  these  criteria, 
consideration  of  the  ability  to  perform  these 
activities  must  be  from  a  physical  standpoint 
alone  When  there  is  an  inability  to  perform 
these  activities  due  to  a  mental  impairment, 
the  criteria  in  12  OOff  are  to  be  used  We  will 
determine  whether  an  individual  can 
ambulate  effectively  or  can  perform  fine  and 
gross  movements  effectively  based  on  the 
medical  and  other  evidence  in  the  case 
record,  generally  without  developing 
additional  evidence  about  the  individual's 
ability  to  perform  the  specific  activities  listed 
as  examples  in  1  OOB2b(2)  and  1.00B2c. 

b.  What  We  Mean  by  Inability  to  Ambulate 
Effectively 

(1)  Definition  Inability  to  ambulate 
effect! velv  means  an  extreme  limitation  of 
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the  ability  to  walk;  i.e..  an  impairment(s)  that 
interferes  ver>'  seriously  with  the  individual's 
ability  to  independently  initiate,  sustain,  or 
complete  activities.  Ineffective  ambulation  is 
defined  generallv  as  having  insufficient 
lower  extremity  functioning  (see  l.OOI)  to 
permit  independent  ambulation  without  the 
use  of  a  hand-held  assistive  device(s)  that 
limits  the  functioning  of  both  upper 
extremities.  (Listing  1.05C  is  an  exception  to 
this  general  definition  because  the  individual 
has  the  use  of  only  one  upper  extremity  due 
to  amputation  of  a  hand.) 

(2)  To  ambulate  effectively,  individuals 
must  be  capable  of  sustaining  a  reasonable 
walking  pace  over  a  sufficient  distance  to  be 
able  to  carry  out  activities  of  daily  living. 
They  must  have  the  ability  to  travel  without 
companion  assistance  to  and  from  a  place  of 
employment  or  school.  Therefore,  examples 
of  ineffective  ambulation  include,  but  are  not 
limited  to,  the  inability  to  walk  without  the 
use  of  a  walker,  two  crutches  or  two  canes, 
the  inability  to  walk  a  block  at  a  reasonable 
pace  on  rough  or  uneven  surfaces,  the 
inability  to  use  standard  public 
transportation,  the  inability  to  carry  out 
routine  ambulatory  activities,  such  as 
shopping  and  banking,  and  the  inability  to 
climb  a  few  steps  at  a  reasonable  pace  with 
the  use  of  a  single  hand  rail.  The  ability  to 
walk  independently  about  one's  home 
without  the  use  of  assistive  devices  does  not, 
m  and  of  itself,  constitute  effective 
ambulation. 

c.  What  v,e  mean  by  inability  to  perform 
fine  and  gross  movements  effectively. 
Inability  to  perform  fine  and  gross 
movements  effectively  means  an  extreme  loss 
of  function  of  both  upper  extremities:  i.e.,  an 
impairment(s)  that  interferes  very  seriously 
with  the  individual's  ability  to 
independently  initiate,  sustain,  or  complete 
activities  To  use  their  upper  extremities 
effectively,  individuals  must  be  capable  of 
sustaining  such  functions  as  reaching, 
pushing,  pulling,  grasping,  and  fingering  to 
be  able  to  carry  out  activities  of  daily  living. 
Therefore,  examples  of  inability  to  perform 
fine  and  gross  movements  effectively 
include,  but  are  not  limited  to.  the  inability 
to  prepare  a  simple  meal  and  feed  oneself, 
the  inability  to  take  care  of  personal  hygiene, 
the  inability  to  sort  and  handle  papers  or 
files,  and  the  inability  to  place  files  in  a  file 
cabinet  at  or  above  waist  level. 

d.  Pain  or  other  symptoms.  Pain  or  other 
symptoms  may  be  an  important  factor 
contributing  to  functional  loss.  In  order  for 
pain  or  other  symptoms  to  be  found  to  affect 
an  individual's  ability  to  perform  basic  work 
activities,  medical  signs  or  laboratory 
findings  must  show  the  existence  of  a 
medically  determinable  impairment(s)  that 
could  reasonably  be  expected  to  produce  the 
pain  or  other  symptoms.  The  musculoskeletal 
listings  thai  include  pain  or  other  symptoms 
among  their  criteria  also  include  criteria  for 
limitations  in  functioning  as  a  result  of  the 
listed  impairment,  including  limitations 
caused  by  pain   It  is.  therefore,  important  to 
evaluate  the  intensity  and  persistence  of  such 
pain  or  other  symptoms  carefully  in  order  to 
determine  their  impact  on  the  individual's 
functioning  under  these  listings.  See  also 

§§  404.1525(f)  and  404.1529  of  this  part,  and 


§§416.925(0  and  416.929  of  part  416  of  this 
chapter. 

C.  Diagnosis  and  Evaluation 

1.  General.  Diagnosis  and  evaluation  of 
musculoskeletal  impairments  should  be 
supported,  as  applicable,  by  detailed 
descriptions  of  the  joints,  including  ranges  of 
motion,  condition  of  the  musculature  (e.g., 
weakness,  atrophy),  sensory  or  reflex 
changes,  circulatory  deficits,  and  laboratory 
findings,  including  findings  on  x-ray  or  other 
appropriate  medically  acceptable  imaging. 
.Medically  acceptable  imaging  includes,  but  is 
not  limited  to,  x-ray  imaging,  computerized 
axial  tomography  (CAT  scan)  or  magnetic 
resonance  imaging  (MRI),  with  or  without 
contrast  iQaterial,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 

2.  Purchase  of  certain  medically  acceptable 
imaging.  While  any  appropriate  medically 
acceptable  imaging  is  useful  in  establishing 
the  diagnosis  of  musculoskeletal 
impairments,  some  tests,  such  as  CAT  scans 
and  MRIs,  are  quite  expensive,  and  we  will 
not  routinely  purchase  them.  Some,  such  as 
myelograms,  are  invasive  and  may  involve 
significant  risk.  We  will  not  order  such  tests. 
However,  when  the  results  of  any  of  these 
tests  are  part  of  the  existing  evidence  in  the 
case  record  we  will  consider  them  together 
with  the  other  relevant  evidence. 

3.  Consideration  of  electmdiagnostic 
procedures.  Electrodiagnostic  procedures 
may  be  useful  in  establishing  the  clinical 
diagnosis,  but  do  not  constitute  alternative 
criteria  to  the  requirements  of  1.04. 

D.  The  physical  examination  must  include 
a  detailed  description  of  the  rheumatological. 
orthopedic,  neurological,  and  other  findings 
appropriate  to  the  specific  impairment  being 
evaluated.  These  physical  findings  must  be 
determined  on  the  basis  of  objective 
observation  during  the  examination  and  not 
simply  a  report  of  the  individual's  allegation; 
e.g.,  "He  says  his  leg  is  weak,  numb." 
Alternative  testing  methods  should  be  used 
to  verify  the  abnormal  findings;  e.g.,  a  seated 
straight-leg  raising  test  in  addition  to  a 
supine  straight-leg  raising  test.  Because 
abnormal  physical  findings  may  be 
intermittent,  their  presence  over  a  period  of 
time  must  be  established  by  a  record  of 
ongoing  management  and  evaluation.  Care 
must  be  taken  to  ascertain  that  the  reported 
examination  findings  are  consistent  with  the 
individual's  daily  activities. 

E.  Examination  of  the  Spine 

1.  General.  Examination  of  the  spine 
should  include  a  detailed  description  of  gait, 
range  of  motion  of  the  spine  given 
quantitatively  in  degrees  from  the  vertical 
position  (zero  degrees)  or,  for  straight-leg 
raising  from  the  sitting  and  supine  position 
(zero  degrees),  any  other  appropriate  tension 
signs,  motor  and  sensory  abnormalities, 
muscle  spasm,  when  present,  and  deep 
tendon  reflexes.  Observations  of  the 
individual  during  the  examination  should  be 
reported;  e.g.,  how  he  or  she  gets  on  and  off 
the  examination  table.  Inability  to  walk  on 
the  heels  or  toes,  to  squat,  or  to  arise  from 


a  squatting  position,  when  appropriate,  may 
be  considered  evidence  of  significant  motor 
loss.  However,  a  report  of  atrophy  is  not 
acceptable  as  evidence  of  significant  motor 
loss  without  circumferential  measurements 
of  both  thighs  and  lower  legs,  or  both  upper 
and  lower  arms,  as  appropriate,  at  a  stated 
point  above  and  below  the  knee  or  elbow 
given  in  inches  or  centimeters.  .Additionally, 
a  report  of  atrophy  should  be  accor.ipanied 
by  measurement  of  the  strength  of  the 
muscle(s]  in  question  generally  based  on  a 
grading  system  of  0  to  5,  with  0  being 
complete  loss  of  strength  and  5  being 
maximum  strength  A  specific  description  of 
atrophy  of  hand  muscles  is  acceptable 
without  measurements  of  atrophy  but  should 
include  measurements  of  grip  and  pinch 
strength. 

2.  When  neurological  abnormalities  persist. 
Neurological  abnormalities  may  not 
completely  subside  after  treatment  or  with 
the  passage  of  time.  Therefore,  residual 
neurological  abnormalities  that  persist  after  it 
has  been  determined  clinically  or  by  direct 
surgical  or  other  observation  that  the  ongoing 
or  progressive  condition  is  no  longer  present 
will  not  satisfy  the  required  findings  in  1.04. 
More  serious  neurological  deficits 
(paraparesis,  paraplegia]  are  to  be  evaluated 
under  the  criteria  in  1  l.OOff 

F.  Klajor  joints  refers  to  the  major 
peripheral  joints,  which  are  the  hip,  knee, 
shoulder,  elbow,  wrist-hand,  and  ankle-foot, 
as  opposed  to  other  peripheral  joints  (e.g..  the 
joints  of  the  hand  or  forefoot)  or  axial  joints 
(i.e.,  the  joints  of  the  spine.)  The  wrist  and 
hand  are  considered  together  as  one  major 
joint,  as  are  the  ankle  and  foot.  Since  only 
the  ankle  joint,  which  consists  of  the  juncture 
of  the  bones  of  the  lower  leg  (tibia  and  fibula) 
with  the  hindfoot  (tarsal  bones),  but  not  the 
forefoot,  IS  crucial  to  weight  bearing,  the 
ankle  and  foot  are  considered  separately  in 
evaluating  weight  bearing. 

G.  Measurements  of  joint  motion  are  based 
on  the  techniques  described  in  the  chapter  on 
the  extremities,  spine,  and  pelvis  in  the 
current  edition  of  the  "Guides  to  the 
Evaluation  of  Permanent  Impairment" 
published  by  the  American  Medical 
Association. 

H.  Documentation 

1.  General.  Musculoskeletal  impairments 
frequently  improve  with  time  or  respond  to 
treatment.  Therefore,  a  longitudinal  clinical 
record  is  generally  important  for  the 
assessment  of  severity  and  expected  duration 
of  an  impairment  unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the  current 
evidence. 

2.  Documentation  of  medically  prescribed 
treatment  and  response.  Many  individuals, 
especially  those  who  have  listing-level 
impairments,  will  have  received  the  benefit 
of  medically  prescribed  treatment.  Whenever 
evidence  of  such  treatment  is  available  it 
must  be  considered. 

3.  When  there  is  no  record  of  ongoing 
treatment.  Some  individuals  will  not  have 
received  ongoing  treatment  or  have  an 
ongoing  relationship  with  the  medical 
community  despite  the  existence  of  a  severe 
impairment(s).  In  such  cases,  evaluation  will 
be  made  on  the  basis  of  the  current  objective 
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medical  evidence  and  other  available 
evidence,  taking  into  consideration  the 
individual's  medical  history,  symptoms,  and 
medical  source  opinions.  Even  though  an 
individual  who  does  not  receive  treatment 
may  not  be  able  to  show  an  impairment  that 
meets  the  criteria  of  one  of  the 
musculoskeletal  listings,  the  individual  may 
have  an  impainnent(s)  equivalent  in  severity 
to  one  of  the  listed  impairments  or  be 
disabled  based  on  consideration  of  his  or  her 
residual  functional  capacity  (RFC)  and  age. 
education  and  work  experience. 

4.  Evaluation  when  the  criteria  of  a 
musculoskeletal  listing  are  not  met.  These 
listings  are  only  examples  of  common 
musculoskeletal  disorders  that  are  severe 
enough  to  prevent  a  person  from  engaging  in 
gainful  activity.  Therefore,  in  any  case  in 
which  an  individual  has  a  medically 
determinable  impairment  that  is  not  listed, 
an  impairment  that  does  not  meet  the 
requirements  of  a  listing,  or  a  combination  of 
impairments  no  one  of  which  meets  the 
requirements  of  a  listing,  we  will  fonsider 
medical  equivalence.  (See  §§404. 1526  and 
416.926.)  Individuals  who  have  an 
impairment(s)  with  a  level  of  severity  that 
does  not  meet  or  equal  the  criteria  of  the 
musculoskeletal  listings  may  or  may  not  have 
the  RFC  that  would  enable  them  to  engage  in 
substantial  gainful  activity.  Evaluation  of  the 
impairment(s)  of  these  individuals  should 
proceed  through  the  final  steps  of  the 
sequential  evaluation  process  in  §§404.1520 
and  416.920  (or.  as  appropriate,  the  steps  in 
the  medical  improvement  review  standard  in 
§§404.1594  and  416.994). 

/.  Effects  of  Treatment 

1.  General.  Treatments  for  musculoskeletal 
disorders  may  have  beneficial  effects  or 
adverse  side  effects.  Therefore,  medical 
treatment  (including  surgical  treatment)  must 
be  considered  in  terms  of  its  effectiveness  in 
ameliorating  the  signs,  symptoms,  and 
laboratory  abnormalities  of  the  disorder,  and 
in  terms  of  any  side  effects  that  may  further 
limit  the  individual. 

2.  Response  to  treatment.  Response  to 
treatment  and  adverse  consequences  of 
treatment  may  vary  widely.  For  example,  a 
pain  medication  may  relieve  an  individual's 
pain  completely,  partially,  or  not  at  all.  It 
may  also  result  in  adverse  effects,  e.g., 
drowsiness,  dizziness,  or  disorientation,  that 
compromise  the  individual's  ability  to 
function.  Therefore,  each  c:ase  must  be 
considered  on  an  individual  basis,  and 
include  consideration  of  the  effects  of 
treatment  on  the  individual's  ability  to 
function. 

3.  Documentation  A  sp>ecific  description 
of  the  drugs  or  treatment  given  (including 
surgery),  dosage,  frequency  of  administration, 
and  a  description  of  the  complications  or 
response  to  treatment  should  be  obtained. 
The  effects  of  treatment  may  be  temporary  or 
long-term.  As  such,  the  finding  regarding  the 
impact  of  treatment  must  be  based  on  a 
sufficient  period  of  treatment  to  permit 
proper  consideration  or  judgment  about 
future  functioning. 

/.  Orthotic.  Prosthetic,  or  Assistive  Devices 

1.  General.  Consistent  with  clinical 
practice,  individuals  with  musculoskeletal 


impairments  may  be  examined  with  and 
without  the  use  of  any  orthotic,  prosthetic,  or 
assistive  devices  as  explained  in  this  section. 

2.  Orthotic  devices  Examination  should  be 
with  the  orthotic  device  in  place  and  should 
include  an  evaluation  of  the  individual's 
maximum  ability  to  function  effectively  with 
the  orthosis.  It  is  unnecessary  to  routinely 
evaluate  the  individuals  ability  to  function 
without  the  orthosis  in  place.  If  the 
individual  has  difficulty  with,  or  is  unable  to 
use.  the  orthotic  device,  the  medical  basis  for 
the  difficulty  should  be  documented  In  such 
cases,  if  the  impairment  involves  a  lower 
extremity  or  extremities,  the  examination 
should  include  information  on  the 
individual's  ability  to  ambulate  effectively 
without  the  device  in  place  unless 
contraindicated  by  the  medical  judgment  of 
a  physician  who  has  treated  or  examined  the 
individual. 

3  Prosthetic  devices.  Examination  should 
be  with  the  prosthetic  device  in  place  In 
amputations  involving  a  lower  extremity  or 
extremities,  it  is  unnecessary  to  evaluate  the 
individual's  ability  to  walk  without  the 
prosthesis  in  place.  However,  the 
individual's  medical  ability  to  use  a 
prosthesis  to  ambulate  effectively,  as  defined 
in  1.00B2b.  should  be  evaluated  The 
condition  of  the  stump  should  be  evaluated 
without  the  prosthesis  in  place. 

4.  Hand-held  assistive  devices  When  an 
individual  with  an  impairment  involving  a 
lower  extremity  or  extremities  uses  a  hand- 
held assistive  device,  such  as  a  cane,  crutch 
or  walker,  examination  should  be  with  and 
without  the  use  of  the  assistive  device  unless 
contraindicated  by  the  medical  judgment  of 
a  physician  who  has  treated  or  examined  the 
individual.  The  individual's  ability  to 
ambulate  with  and  without  the  device 
provides  information  as  to  whether,  or  the 
extent  to  which,  the  individual  is  able  to 
ambulate  without  assistance  The  medical 
basis  for  the  use  of  any  assistive  device  (e.g.. 
instability,  weakness)  should  be  documented. 
The  requirement  to  use  a  hand-held  assistive 
device  may  also  impact  on  the  individual's 
functional  capacity  by  virtue  of  the  fad  that 
one  or  both  upper  extremities  are  not 
available  for  such  activities  as  lifting, 
carrying,  pushing,  and  pulling. 

K.  Disorders  of  the  spine,  listed  in  1  04. 
result  in  limitations  because  of  distortion  of 
the  bony  and  ligamentous  architecture  of  the 
spine  and  associated  impingement  on  nerve 
roots  (including  the  c:auda  equina)  or  spinal 
cord.  Such  impingement  on  nerve  tissue  may 
result  from  a  herniated  nucleus  pulposus, 
spinal  stenosis,  arachnoiditis,  or  other 
miscellaneous  conditions.  Neurological 
abnormalities  resulting  from  these  disorders 
are  to  be  evaluated  by  referral  to  the 
neurological  listings  in  1  l.OOff.  as 
appropriate.  (See  also  1  OOB  and  E.) 

1  Herniated  nucleus  pulposus  is  a  disorder 
frequently  associated  with  the  impingement 
of  8  nerve  root.  Nerve  root  compression 
results  in  a  specific  neuro-anatomic 
distribution  of  symptoms  and  signs 
dep>ending  upon  the  nerve  root(s) 
compromised. 

2  Spinal  Arachnoiditis 

a.  General.  Spinal  arachnoiditis  is  a 
condition  characterized  by  adhesive 


thickening  of  the  arachnoid  which  may  cause 
intermittent  ill-defined  burning  pain  and 
sensory  dysesthesia,  and  may  cause 
neurogenic  bladder  or  bowel  incontinence 
when  the  cauda  equina  is  involved. 

b.  Documentation  Although  the  cause  of 
spinal  arachnoiditis  is  not  always  clear,  it 
may  be  associated  with  chronic  compression 
or  irritation  of  nerve  roots  (including  the 
Cauda  equina)  or  the  spinal  cord  For 
example,  there  may  be  evidence  of  spinal 
stenosis,  or  a  history  of  spinal  trauma  or 
meningitis  Diagnosis  must  be  confirmed  at 
the  time  of  surgery  by  gross  description. 
microscopic  examination  of  biopsied  tissue, 
or  by  findings  on  appropriate  medically 
acceptable  imaging  .Arachnoiditis  is 
sometimes  used  as  a  diagnosis  when  such  a 
diagnosis  is  unsupported  by  clinical  or 
laboratory  findings  Therefore  care  must  be 
taken  to  ensure  that  the  diagnosis  is 
documented  as  described  m  1  04B. 
Individuals  with  arachnoiditis,  particularly 
when  it  involves  the  lumbosacral  spine,  are 
generally  unable  to  sustain  any  given 
position  or  posture  for  more  than  a  short 
period  of  time  due  to  pain 

3  Lumbar  spinal  stenosis  is  a  condition 
that  may  occur  in  association  with 
degenerative  processes,  or  as  a  result  of  a 
congenital  anomaly  or  trauma,  or  in 
association  with  Paget's  disease  of  the  bone. 
Pseudoclaudication.  which  may  result  from 
\\imbdj  spinal  stenosis,  is  manifested  as  pain 
and  weakness,  and  may  impair  ambulation. 
Symptoms  are  usually  bilateral,  in  the  low 
back,  buttocks  or  thighs,  although  some 
individuals  may  experience  only  leg  pain 
and.  in  a  few  cases,  the  leg  pain  mav  be 
unilateral.  The  pain  generally  does  not  follow 
a  p>articular  neuro-anatomicjil  distribution, 

i  e  .  it  is  distinctly  different  from  the 
radicular  type  of  pain  seen  with  a  herniated 
intervertebral  disc,  is  often  of  a  dull,  aching 
quality,  which  may  be  described  as 
"discomfort  "  or  an  "unpleasant  sensation.  " 
or  may  be  of  even  greater  seventy,  usually  in 
the  low  back  and  radiating  into  the  buttocks 
region  bilaterally  The  pain  is  provoked  by 
extension  of  the  spine,  as  in  walking  or 
merely  standing,  but  is  reduced  by  leaning 
forward.  The  distance  the  individual  has  to 
walk  before  the  pain  comes  on  may  vary 
Pseudoclaudication  differs  from  penpheral 
vascular  claudication  in  several  ways  Pedal 
pulses  and  Doppler  examinations  are 
unaffected  by  pseudoclaudication  Leg  pain 
resulting  from  penpheral  vascular 
claudication  involves  the  calves,  and  the  leg 
pain  in  vascular  claudication  is  ordinarily 
more  severe  than  any  back  pain  that  may  also 
be  present  An  individual  with  vascular 
claudication  will  experience  pain  after 
walking  the  same  distance  time  after  time, 
and  the  pain  will  be  relieved  quickly  when 
walking  stops 

4  Other  miscellaneous  conditions  that  may 
cause  weaJmess  of  the  lower  extremities 
sensory  changes,  arefiexia.  trophic 
ulceration,  bladder  or  bowel  incontinence, 
and  that  should  be  evaluated  under  1  04 
include,  but  are  not  limited  to.  osteoarthritis, 
degenerative  disc  disease,  facet  arthntis.  and 
vertebral  fracture.  Disorders  such  as  spinal 
dysrhaphism  (e.g.,  spina  bifida), 
diastematomvelia,  and  tethered  cord 
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syndrome  may  also  cause  such  abnormalities. 
In  these  cases,  there  may  be  gait  difficulty 
and  deformity  of  the  lower  extremities  based 
on  neurological  abnormalities,  and  the 
neurological  effects  are  to  be  evaluated  under 
the  criteria  in  ll.OOff. 

L.  Abnormal  curvatures  of  the  spine. 
Abnormal  curvatures  of  the  spine 
(specifically,  scoliosis,  kyphosis  and 
kyphoscoliosis]  can  result  in  impaired 
ambulation,  but  may  also  adversely  affect 
functioning  in  body  systems  other  than  the 
musculoskeletal  system.  For  example,  an 
individual's  ability  to  breathe  may  be 
affected;  there  may  be  cardiac  difficulties 
(e.g..  impaired  myocardial  function),  or  there 
may  be  disfigurement  resulting  in 
withdrawal  or  isolation  When  there  is 
impaired  ambulation,  evaluation  of 
equivalence  may  be  made  by  reference  to 
14  09A.  When  the  abnormal  curvature  of  the 
spine  results  in  symptoms  related  to  fixation 
of  the  dorsolumbar  or  cervical  spine, 
evaluation  of  equivalence  may  be  made  by 
reference  to  14  09B  When  there  is 
respiratory  or  cardiac  involvement  or  an 
associated  mental  disorder,  evaluation  may 
be  made  under  3.00ff.  4  OOff.  or  12  OOff  as 
appropriate  Other  consequences  should  be 
evaluated  according  to  the  listing  for  the 
affected  body  system 

M.  Under  continuing  surgical 
management,  as  used  in  1.07  and  1  08.  refers 
to  surgical  procedures  and  any  other 
associated  treatments  related  to  the  efforts 
directed  toward  the  salvage  or  restoration  of 
functional  use  of  the  affected  part.  It  may 
include  such  factors  as  post-surgical* 
procedures,  surgical  complications, 
infections,  or  other  medical  complications, 
related  illnesses,  or  related  treatments  that 
delay  the  individual's  attainment  of 
maximum  benefit  from  therapy. 

N.  After  maximum  benefit  from  therapy 
has  been  achieved  in  situations  involving 
fractures  of  an  upper  extremity  (1  07).  or  soft 
tissue  injuries  (1  08).  i.e  ,  there  have  been  no 
significant  changes  in  physical  findings  or  on 
appropriate  medically  acceptable  imaging  for 
any  6-month  period  after  the  last  definitive 
surgical  procedure  or  other  medical 
intervention,  evaluation  must  be  made  on  the 
basis  of  the  demonstrable  residuals,  if  any.  A 
finding  that  1.07  or  1  08  is  met  must  be  based 
on  a  consideration  of  the  symptoms,  signs, 
and  laboratory  findings  associated  with 
recent  or  anticipated  surgical  procedures  and 
the  resulting  recuperative  periods,  including 
any  related  medical  complications,  such  as 
infections,  illnesses,  and  therapies  which 
impede  or  delay  the  efforts  toward 
restoration  of  function.  Generally,  when  there 
has  been  no  surgical  or  medical  intervention 
for  6  months  after  the  last  definitive  surgical 
procedure,  it  can  be  concluded  that 
maximum  therapeutic  benefit  has  been 
reached  Evaluation  at  this  point  must  be 
made  on  the  basis  of  the  demonstrable 
residual  limitations,  if  any.  considering  the 
individual's  impairment-related  symptoms, 
signs,  and  laboratory  findings,  any  residual 
symptoms,  signs,  and  laboratory  Rndings 
associated  with  such  surgeries, 
complications,  and  recuperative  periods,  and 
other  relevant  evidence. 

O.  Major  function  of  the  face  and  head,  for 
purposes  of  listing  1.08.  relates  to  impact  on 


any  or  all  of  the  activities  involving  vision, 
hearing,  speech,  mastication,  and  the 
initiation  of  the  digestive  process. 

P.  When  surgical  procedures  have  been 
performed ,  documentation  should  include  a 
copy  of  the  operative  notes  and  available 
pathology  reports. 

Q.  Effects  of  obesity.  Obesity  is  a  medically 
determinable  impairment  that  is  often 
associated  with  disturbance  of  the 
musculoskeletal  system,  and  disturbance  of 
this  system  can  be  a  major  cause  of  disability 
in  individuals  with  obesity.  The  combined 
effects  of  obesity  with  musculoskeletal 
impairments  can  be  greater  than  the  effects 
of  each  of  the  impairments  considered 
separately.  Therefore,  when  determining 
whether  an  individual  with  obesity  has  a 
listing-level  impairment  or  combination  of 
impairments,  and  when  assessing  a  claim  at 
other  steps  of  the  sequential  evaluation 
process,  including  when  assessing  an 
individual's  residual  functional  capacity, 
adjudicators  must  consider  any  additional 
and  cumulative  effects  of  obesity. 

1.01     Category  of  Impairments, 
Musculoskeletal 

1.02  Major  dysfunction  of  a  joint(s)  (due  to 
any  cause):  Characterized  by  gross 
anatomical  deformity  (e.g..  subluxation, 
contracture,  bony  or  fibrous  ankylosis, 
instability)  and  chronic  joint  pain  and 
stiffness  with  signs  of  limitation  of  motion  or 
other  abnormal  motion  of  the  affected 
joint(s),  and  findings  on  appropriate 
medically  acceptable  imaging  of  joint  space 
narrowing,  bony  destruction,  or  ankylosis  of 
the  affected  joint(s).  With: 

A.  Involvement  of  one  major  peripheral 
weight-bearing  joint  (i.e..  hip,  knee,  or  ankle), 
resulting  in  inability  to  ambulate  effectively, 
as  defined  in  1.00B2b: 

or 

B.  Involvement  of  one  major  peripheral 
joint  in  each  upper  extremity  (i.e..  shoulder, 
elbow,  or  wrist-hand),  resulting  in  inability 
to  perform  fine  and  gross  movements 
effectively,  as  defined  in  1.00B2c. 

1.03  Reconstructive  surgery  or  surgical 
arthrodesis  of  a  major  weight-bearing  joint, 
with  inability  to  ambulate  effectively,  as 
defined  ir  1.00B2b.  and  return  to  effective 
ambulation  did  not  occur,  or  is  not  expected 
to  occur,  within  12  months  of  onset. 

1  04     Disorders  of  the  spine  (e.g.. 
herniated  nucleus  pulposus.  spinal 
arachnoiditis,  spinal  stenosis,  osteoarthritis, 
degenerative  disc  disease,  facet  arthritis, 
vertebral  fracture),  resulting  in  compromise 
of  a  nerve  root  (including  the  cauda  equina) 
or  the  spinal  cord  With: 

A.  Evidence  of  nerve  root  compression 
characterized  by  neuro-anatomic  distribution 
of  pain,  limitation  of  motion  of  the  spine, 
motor  loss  (atrophy  with  associated  muscle 
weakness  or  muscle  weakness)  accompanied 
by  sensory  or  reflex  loss  and,  if  there  is 
involvement  of  the  lower  back,  positive 
straight-leg  raising  test  (sitting  and  supine); 
or 

B.  Spinal  arachnoiditis,  confirmed  by  an 
operative  note  or  pathology  report  of  tissue 
biopsy,  or  by  appropriate  medically 
acceptable  imaging,  manifested  by  severe 
burning  or  painful  dysesthesia,  resulting  in 


the  need  for  changes  in  position  or  posture 

more  than  once  every  2  hours; 

or 

C.  Lumbar  spinal  stenosis  resulting  in 
pseudoclaudication,  established  by  findings 
on  appropriate  medically  acceptable  imaging, 
manifested  by  chronic  nonradicular  pain  and 
weakness,  and  resulting  in  inability  to 
ambulate  effectively,  as  defined  in  1.00B2b. 

1.05  Amputation  (due  to  any  cause). 

A.  Both  hands:  or 
or 

B.  One  or  both  lower  extremities  at  or 
above  the  tarsal  region,  with  stump 
complications  resulting  in  medical  inability 
to  use  a  prosthetic  device  to  ambulate 
effectively,  as  defined  in  1.00B2b,  which 
have  lasted  or  are  expected  to  last  for  at  least 
12  months; 

or 

C.  One  hand  and  one  lower  extremity  at  or 
above  the  tarsal  region,  with  inability  to 
ambulate  effectively,  as  defined  in  1.00B2b; 
OR 

D.  Hemipelvectomy  or  hip  disarticulation. 

1.06  Fracture  of  the  femur,  tibia,  pelvis,  or 
one  or  more  of  the  tarsal  bones  With: 

A.  Solid  union  not  evident  on  appropriate 
medically  acceptable  imaging  and  not 
clinically  solid; 

and 

B.  Inability  to  ambulate  effectively,  as 
defined  in  1.00B2b.  and  return  to  effective 
ambulation  did  not  occur  or  is  not  expected 
to  occur  within  12  months  of  onset. 

1.07  Fracture  of  an  upper  extremity  wiih 
nonunion  of  a  fracture  of  the  shaft  of  the 
humerus,  radius,  or  ulna,  under  continuing 
surgical  management,  as  defined  in  LOOM, 
directed  toward  restoration  of  functional  use 
of  the  extremity,  and  such  function  was  not 
restored  or  expected  to  be  restored  within  12 
months  of  onset. 

1 .08  Soft  tissue  injury  (e.g..  bums)  of  an 
upper  or  lower  extremity,  trunk,  or  face  and 
head,  under  continuing  surgical 
management,  as  defined  in  LOOM,  directed 
toward  the  salvage  or  restoration  of  major 
function,  and  such  major  function  was  not 
restored  or  expected  to  be  restored  within  12 
months  of  onset.  Major  function  of  the  face 
and  head  is  described  in  1.000. 

4.  Under  listing  4.00,  Cadiovascular 
System,  listing  4.12,  Peripheral  arterial 
disease,  of  part  A  of  appendix  1  of 
subpart  P  of  part  404  is  revised  to  read 
as  follows; 

4.00    CARDIOVASCULAR  SYSTEM 

***** 

4.12  Peripheral  arterial  disease  With  one 
of  the  following; 

A.  Intermittent  claudication  with  failure  to 
visualize  (on  arteriogram  obtained 
independent  of  Social  Security  disability 
evaluation)  the  common  femoral  or  deep 
femoral  artery  in  one  extremity; 

or 

B.  Intermittent  claudication  with  marked 
impairment  of  peripheral  arterial  circulation 
as  determined  by  Doppler  studies  showing: 

1 .  Resting  ankJe/brachial  systolic  blood 
pressure  ratio  of  less  than  0.50;  or 
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2.  Decrease  in  systolic  blood  pressure  at 
the  ankle  on  exercise  (see  4.00E4)  of  50 
percent  or  more  of  pre-exercise  level  at  the 
ankle,  and  requiring  10  minutes  or  more  to 
return  to  pre-exercise  level. 

5.  Under  listing  9.00,  Endocrine 
System,  listing  9.08,  Diabetes  mellitus  of 
part  A  of  appendix  1  of  subpart  P  of  part 
404  is  amended  by  removing  listing 
9.08C  and  redesignating  listing  9.08D  as 
listing  9.08C. 

6.  Listing  14.00.  Immime  System,  of 
part  A  of  appendix  1  of  subpart  P  of  part 
404  is  amended  by  revising  the  fourth 
and  sixth  paragraphs  within  14.00  B  and 
by  adding  a  new  section  14.00B6  to  read 
as  follows: 

14.00    IMMUNE  SYSTEM 

*  *         *         *         » 

B.  *   *   * 

To  permit  appropriate  application  of  a 
listing,  the  specific  diagnostic  features  that 
should  be  documented  in  the  clinical  record 
for  each  of  the  disorders  are  summarized  for 
systemic  lupus  er>thematosus  (SLE). 
systemic  vasculitis,  systemic  sclerosis  and 
scleroderma,  poKTnyosifis  or 
dennatomyositis.  undifferentiated  connective 
tissue  disorders,  and  the  inflarnmatory 
arthritides. 
***** 

These  disorders  may  preclude  performance 
of  any  gainful  activity  by  reason  of  serious 
loss  of  function  because  of  disease  affecting 
a  single  organ  or  body  system,  or  lesser 
degrees  of  functional  loss  because  of  disease 
affecting  two  or  more  organs/body  systems 
associated  with  significant  constitutional 
symptoms  and  signs  of  severe  fatigue,  fever, 
malaise,  weight  loss,  and  joint  pain  and 
stiffness.  We  use  the  term  "severe"  in  these 
listings  to  describe  medical  severitv;  the  term 
does  not  have  the  same  meaning  as  it  does 
when  we  use  it  in  connection  with  a  finding 
at  the  second  step  of  the  sequential 
evaluation  processes  in  §§404.1520.  416.920, 
and  416.924 
***** 

6.  Inflammatory  arthritis  114.09)  includes  a 
vast  array  of  disorders  that  differ  in  cause, 
course,  and  outcome.  For  example, 
inflammatory  spondyloarthropathies  include 
ankylosing  sf>ondylitis,  Reiters  syndrome 
and  other  reactive  arthropathies,  psonatic 
arthropathy,  Behcet's  disease,  and  Whipple's 
disease,  as  well  as  undifferentiated 
spondylitis.  Inflammaton.-  arthritis  of 
peripheral  joints  likewise  comprises  many 
disorders,  including  rheumatoid  arthritis, 
Sjogren's  syndrome,  psoriatic  arthritis, 
crystal  deposition  disorders,  and  Lyme 
disease.  Clinically,  inflammation  of  major 
joints  may  be  the  dominant  problem  causing 
difficulties  with  ambulation  or  fine  and  gross 
movements,  or  the  arthritis  may  involve 
other  joints  or  cause  less  restriction  of 
ambulation  or  other  movements  but  be 
complicated  by  extra-articular  features  that 
cumulatively  result  in  serious  functional 
deficit.  When  persistent  deformity  without 
ongoing  inflammation  is  the  dominant 
feature  of  the  impairment,  it  should  be 


evaluated  under  1.02,  or.  if  there  has  been 
surgical  reconstruction.  1  03. 

a.  In  14.09A.  the  term  major  joints  refers 
to  the  major  peripheral  joints,  which  are  the 
hip,  knee,  shoulder,  elbow,  wrist-hand,  and 
ankle-foot,  as  opposed  to  other  peripheral 
joints  (e.g.,  the  joints  of  the  hand  or  forefoot) 
or  axial  joints  (i.e..  the  joints  of  the  spine.) 
The  WTist  and  hand  are  considered  together 
as  one  major  joint,  as  are  the  ankle  and  foot. 
Since  only  the  ankle  joint,  which  consists  of 
the  juncture  of  the  bones  of  the  lower  leg 
(tibia  and  fibula)  with  the  hindfoot  (tarsal 
bones],  but  not  the  forefoot,  is  crucial  to 
weight  bearing,  the  ankle  and  foot  are 
considered  separately  in  evaluating  weight 
bearing. 

b  The  terms  inability  to  ambulate 
effectively  and  inability  to  perform  fine  and 
gross  movements  effectively  in  14.09A  have 
the  same  meaning  as  in  1.00B2b  and  1.00B2c 
and  must  have  lasted,  or  be  expected  to  last, 
for  at  least  12  months. 

c.  Inability  to  ambulate  effectively  is 
implicit  in  14  09B  Even  though  individuals 
who  demonstrate  the  findings  of  14.09B  will 
not  ordinarily  require  bilateral  upper  limb 
assistance,  the  required  ankylosis  of  the 
cervical  or  dorsolumbar  spine  will  result  in 
an  extreme  loss  of  the  ability  to  see  ahead, 
above,  and  to  the  side. 

d.  As  in  14.02  through  14  06.  extra- 
articular features  of  an  inflammatory  arthritis 
may  satisfy  the  criteria  for  a  listing  in  an 
involved  extra-articular  body  system.  Such 
impairments  may  be  found  to  meet  a 
criterion  of  14.09C.  Extra-articular 
impairments  of  lesser  severitv  should  be 
evaluated  under  14.09D  and  14  09E 
Commonly  occurring  extra-articular 
impairments  include  keratoconjunctivitis 
sicca,  uveitis,  iridocyclitis,  pleuritis, 
pulmonary  fibrosis  or  nodules,  restrictive 
lung  disease,  pericarditis,  myocarditis, 
cardiac  arrhv'thmias,  aortic  valve 
insufficiency,  coronan.-  arteritis.  Raynaud's 
phenomena,  systemic  vasculitis,  amyloidosis 
of  the  kidney,  chronic  anemia, 
thrombotytopenia.  hypersplenism  with 
compromised  immune  competence  (Felly's 
syndrome),  peripheral  neuropathy. 
radiculopathy,  spinal  cord  or  cauda  equina 
compression  with  sensory  and  motor  loss, 
and  heel  enthesopathy  with  functionally 
limiting  pain, 

e.  The  fact  that  an  individual  is  dependent 
on  steroids,  or  any  other  drug,  for  the  control 
of  inflammatory-  arthritis  is.  in  and  of  itself, 
insufficient  to  fina  disability.  Advances  in 
the  treatment  of  inflammatory  connective 
tissue  disease  and  in  the  administration  of 
steroids  for  its  treatment  have  corrected  some 
of  the  previously  disabling  consequences  of 
continuous  steroid  use  Therefore,  each  case 
must  be  evaluated  on  its  own  merits,  taking 
into  consideration  the  severity  of  the 
underlying  impairment  and  any  adverse 
effects  of  treatment 


7.  In  listing  14.02A,  listings  14  02A8 
through  14.02A10  are  redesignated  as 
listings  14.02A9  through  14.02A11, 
respectively  and  a  new  listing  14.02A8 
is  added  reading  as  follows: 


14.02     Systemic  lupus 
erythematosus.  *    *   * 

A.  One  of  the  following: 
*        »        •        •        • 

8.  Hematologic  involvement,  as 

described  under  the  criteria  in  7  OOff:  or 

***** 

8.  A  new  listing  14.09  is  added  to  read 
as  follows: 

14.09    Inflammatory  arthritis. 
Documented  as  described  in  14.00B6.  with 
one  of  the  following: 

A.  History  of  joint  pain,  swelling,  and 
tenderness,  and  signs  on  current  physical 
examination  of  joint  inflammation  or 
deformity  in  two  or  more  major  joints 
resulting  in  inability  to  ambulate  effectively 
or  inability  to  perform  fine  and  gross 
movements  effectively,  as  defined  in 
14.00B6b  and  1  00 B 2b  and  B2c; 

or 

B.  Ankylosing  spondylitis  or  other 
spondyloarthropathy,  with  diagnosis 
established  by  findings  of  unilateral  or 
bilateral  sacroiliitis  (e.g..  erosions  or  fusions), 
shown  by  appropriate  medically  acceptable 
imaging,  with  both: 

1.  History  of  back  pain,  tenderness,  and 
stiffness,  and 

2.  Findings  on  physical  examination  of 
ankylosis  (fixation)  of  the  dorsolumbar  or 
cervical  spine  at  45'  or  more  of  flexion 
measured  from  the  vertical  position  (zero 
degrees): 

or 

C.  An  impairment  as  described  under  the 
criteria  in  14.Q2A. 


D.  Inflammatory  arthritis,  with  signs  of 
peripheral  joint  inflammation  on  current 
examination,  but  with  lesser  joint 
involvement  than  in  .A  and  lesser  extra- 
articular features  than  in  C.  and: 

1.  Significant,  documented  constitutional 
symptoms  and  signs  (e.g..  fatigue,  fever, 
malaise,  weight  loss),  and 

2.  Involvement  of  two  or  more  organs/body 
systems  (see  14.00B6d).  At  least  one  of  the 
organs/body  systems  must  be  involved  to  at 
least  a  moderate  level  of  severity. 

or 

E.  Inflammatory  spondylitis  or  other 
inflammatory  spondyloarthropathies,  with 
lesser  deformity  than  in  B  and  lesser  extra- 
articular features  than  in  C,  with  signs  of 
unilateral  or  bilateral  sacroiliitis  on 
appropriate  medically  acceptable  imaging: 
and  with  the  extra-articular  features 
described  in  14.09D 

9.  Listing  10100,  Musculoskeletal 
System,  of  part  B  of  appendix  1  of 
subpart  P  of  pari  404  is  revised  to  read 
as  follows: 

101.00    Musculoskeletal  System 

.\  Disorders  of  the  musculoskeletal  system 
may  result  from  hereditary,  congenital,  or 
acquired  pathologic  processes  Impairments 
may  result  from  infectious,  inflammatory,  or 
degenerative  processes,  traumatic  or 
developmental  events,  or  neoplastic, 
vascular,  or  toxic/metabolic  diseases. 
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S.  Loss  of  Function 

1.  General.  Under  this  section,  loss  of 
function  may  be  due  to  bone  or  joint 
deformity  nr  destruction  from  any  cause; 
miscellaneous  disorders  of  the  spine  with  or 
without  radii:ulopathy  or  other  neurological 
deficits;  amputation;  or  fractures  or  soft 
tissue  injuries,  including  burns,  requiring 
prolonged  periods  of  immobility  or 
(  onvalescence.  For  inflammatory  arthritides 
that  result  in  loss  of  function  because  of 
inflammatory  peripheral  joint  or  axial 
arthritis  or  sequelae,  or  because  of  extra- 
articular features,  see  114. OOL.  Impairments 
with  neurological  causes  are  to  be  evaluated 
under  lll.OOff. 

J  How  We  Define  Loss  of  Function  in  These 
Listings 

a.  General.  Regardless  of  the  cause(s)  of  a 
musculoskeletal  impairment,  functional  loss 
for  purposes  of  these  listings  is  defined  as  the 
inability  to  ambulate  effectively  on  a 
sustained  basis  for  anv  reason,  including 
pain  assoc:iated  with  the  underlying 
musculoskeletal  impairment,  or  the  inability 
to  perform  fine  and  gross  movements 
effectively  on  a  sustained  basis  for  any 
reason,  including  pain  associated  with  the 
underK  ing  musculoskeletal  impairment.  The 
inability  to  ambulate  effectively  or  the 
inability  to  perform  fine  and  gross 
movements  effectively  must  have  lasted,  or 
be  expected  to  last,  for  at  least  12  months. 
For  the  purposes  of  these  criteria, 
consideration  of  the  ability  to  perform  these 
activities  must  be  from  a  physical  standpoint 
alone.  When  there  is  an  inability  to  perform 
these  activities  due  to  a  mental  impairment, 
the  criteria  in  112.00ff  are  to  be  used.  We  will 
determine  whether  a  child  can  ambulate 
effectively  or  can  perform  fine  and  gross 
movements  effectively  based  on  the  medical 
and  other  evidence  in  the  case  record, 
generally  without  developing  additional 
evidence  about  the  child's  ability  to  perform 
the  specific  activities  listed  as  examples  in 
101.00B2b(2)  and  (3)  and  101.00B2c(2)  and 
13). 

b  What  We  Mean  by  Inability  to  Ambulate 
Effectively 

(1)  Definition.  Inability  to  ambulate 
effe<  tively  means  an  extreme  limitation  of 
the  ability  to  walk;  i.e..  an  impairment  that 
interferes  very  seriously  with  the  child's 
ability  to  independently  initiate,  sustain,  or 
complete  activities.  Ineffective  ambulation  is 
defined  generally  as  having  insufficient 
lower  extremity  functioning  (see  101. 00|)  to 
permit  independent  ambulation  without  the 
use  of  a  hand-held  assistive  devicels)  that 
limits  the  functioning  of  both  upper 
extremities.  (Listing  101.05C:  is  an  exc;eption 
to  this  general  definition  because  the  child 
has  the  use  of  onl\  one  upper  extremity  due 
to  amputation  of  a  hand.) 


(2)  How  We  Assess  inability  to  ambulate 
effectively  for  children  too  young  to  be 
expected  to  walk  independently.  For  children 
who  are  too  young  to  be  expected  to  walk 
independently,  consideration  of  function 
must  be  based  on  assessment  of  limitations 
in  the  ability  to  perform  comparable  age- 
appropriate  activities  with  the  lower 
extremities,  given  normal  developmental 
expectations.  For  such  children,  an  extreme 
level  of  limitation  means  skills  or 
performance  at  no  greater  than  one-half  of 
age-appropriate  expectations  based  on  an 
overall  developmental  assessment  rather 
than  on  ape  or  two  isolated  skills. 

(3)  Hovr  we  assess  inability  to  ambulate 
effectively  for  older  children.  Older  children, 
who  would  be  expected  to  be  able  to  walk 
when  compared  to  other  children  the  same 
age  who  do  not  have  impairments,  must  be 
capable  of  sustaining  a  reasonable  walking 
pace  over  a  sufficient  distance  to  be  able  to 
carry  out  age-appropriate  activities.  They 
must  have  the  ability  to  travel  age- 
appropriately  without  extraordinary 
assistance  to  and  from  school  or  a  place  of 
employment.  Therefore,  examples  of 
ineffective  ambulation  for  older  children 
include,  but  are  not  limited  to,  the  inability 
to  walk  without  the  use  of  a  walker,  two 
crutches  ©r  two  canes,  the  inability  to  walk 
a  block  at  a  reasonable  pace  on  rough  or 
uneven  snrfaces.  the  inability  to  use  standard 
public  transportation,  the  inability  to  carry 
out  age-appropriate  school  activities 
independently,  and  the  inability  to  climb  a 
few  steps  at  a  reasonable  pace  with  the  use 
of  a  single  hand  rail.  The  ability  to  walk 
independently  about  the  child's  home  or  a 
short  distance  at  school  without  the  use  of 
assistive  devices  does  not.  in  and  of  itself, 
constitute  effective  ambulation. 

c.  What  We  .Mean  by  Inability  To  Perform 
Fine  and  Gross  Movements  Effectively 

(1)  Definition.  Inability  to  perform  fine  and 
gross  mo»ements  effectively  means  an 
extreme  loss  of  function  of  both  upper 
extremities;  i.e..  an  impairment  that 
interferes  very  seriously  with  the  child's 
ability  to  independently  initiate,  sustain,  or 
complete  activities.  To  use  their  upper 
extremities  effectively,  a  child  must  be 
capable  of  sustaining  such  functions  as 
reaching,  pushing,  pulling,  grasping,  and 
fingering  in  an  age-appropriate  manner  to  be 
able  to  carry  out  age-appropriate  ac:tivities. 

(2)  Ho»  we  assess  inability  to  perform  fint; 
and  gross  movements  in  very  young  children. 
For  very  young  children,  the  consideration  is 
limitatioiis  in  the  ability  to  perform 
comparable  age-appropriate  activities 
involving  the  upper  extremities  given  normal 
developiBental  expectations.  Determinations 
of  extreme  limitation  in  such  children  should 
be  made  by  comparison  with  the  limitations 
for  persistent  motor  dysfunction  for  infants 
and  youiig  children  described  in  110. OTA. 

(3)  How  we  arsess  inability  to  perform  fine 
and  gross  movements  in  older  children.  For 
older  children,  examples  of  inability  to 
perform  fine  and  gross  movements  effet^tivelv 
include,  but  are  not  limited  to.  the  inability 
to  prepare  a  simple  meal  and  feed  oneself. 
the  inability  to  take  care  of  personal  hygiene, 
or  the  inability  to  sort  and  handle  papers  or 


files,  depending  upon  which  activities  are 

age-appropriate. 

d.  Pain  or  other  symptoms.  Pain  or  other 
symptoms  may  be  an  important  factor 
contributing  to  functional  loss.  In  order  for 
pain  or  other  symptoms  to  be  found  to  affect 
a  child's  ability  to  function  in  an  age- 
appropriate  manner  or  to  perform  basic  work 
activities,  medical  signs  or  laboratory 
findings  must  show  the  existence  of  a 
medically  determinable  impairment(s)  that 
could  reasonably  be  expected  to  produce  the 
pain  or  other  symptoms.  The  musculoskeletal 
listings  thai  include  pain  or  other  symptoms 
among  their  criteria  also  include  criteria  for 
limitations  in  functioning  as  a  result  of  the 
listed  impairment,  including  limitations 
caused  by  pain.  It  is.  therefore,  important  to 
evaluate  the  intensity  and  persistence  of  such 
pain  or  other  symptoms  carefully  in  order  to 
determine  their  impact  on  the  child's 
fun(  tioning  under  these  listings.  See  also 
fe§404.1.i2.i(f)  and  404.1529  of  this  part,  and 
§§416.925(0  and  416.929  of  part  416  of  this 
chapter. 

C.  Diagnosis  and  Evaluation 

1.  General.  Diagnosis  and  evaluation  of 
musculoskeletal  impairments  should  be 
supported,  as  applicable,  by  detailed 
descriptions  of  the  joints,  including  ranges  of 
motion,  condifion  of  the  musculature  (e.g.. 
weakness,  atrophy),  sensory  or  refiex 
changes,  circulatory  deficits,  and  laboratory 
findings,  including  findings  on  x-ray  or  other 
appropriate  medically  acceptable  imaging. 
Medii-ally  acceptable  imaging  includes,  but  is 
not  limited  to.  x-ray  imaging,  computerized 
axial  tomography  (CAT  scan)  or  magnetic 
resonance  imaging  (MRI).  with  or  without 
i:ontrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 

2.  Purchase  of  certain  medically  acceptable 
imaging.  While  any  appropriate  medically 
ac(  eptable  imaging  is  useful  in  establishing 
the  diagnosis  of  musculoskeletal 
impairments,  some  tests,  such  as  CAT  scans 
and  MRIs.  are  quite  expensive,  and  we  will 
not  routinely  purchase  them.  Some,  such  as 
myelograms,  are  invasive  and  may  involve 
significant  risk.  We  will  not  order  such  tests, 
f^owever.  when  the  results  of  any  of  these 
tests  are  part  of  the  existing  evidence  in  the 
case  record  we  will  consider  them  together 
with  the  other  relevant  evidence. 

3.  Consideration  of  electrodiagnostic 
procedures.  Electrodiagnostic  procedures 
may  be  useful  in  establishing  the  clinic;al 
diagnosis,  but  do  not  (onstitute  alternative 
criteria  to  the  requirements  of  101.04. 

D.  The  physical  examination  must  include 
a  detailed  description  of  the  rheumatological, 
orthopedic ,  neurological,  and  other  findings 
appropriate  to  the  specific  impairment  being 
evaluated.  These  physical  findings  must  be 
determined  on  the  basis  of  objective 
observation  during  the  examination  and  not 
simply  a  report  of  the  child's  allegation;  e.g., 
"He  says  his  leg  is  weak.  numb.  "  Alternative 
testing  methods  should  be  used  to  verify  the 
abnormal  findings;  e.g..  a  seated  straight-leg 
raising  test  in  addition  to  a  supine  straight- 
leg  raising  test.  Because  abnormal  physical 
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findings  may  be  intermittent,  their  presence 
over  a  period  of  time  must  be  established  by 
a  record  of  ongoing  management  and 
evaluation.  Care  must  be  taken  to  ascertain 
that  the  reported  examination  findings  are 
consistent  with  the  child's  age  and  activities. 

E.  Examination  of  the  Spine 

1.  General.  Examination  of  the  spine 
should  include  a  detailed  description  of  gait, 
range  of  motion  of  the  spine  given 
quantitatively  in  degrees  from  the  vertical 
position  (zero  degrees)  or.  for  straight-leg 
raising  from  the  sitting  and  supine  position 
(zero  degrees),  any  other  appropriate  terwion 
signs,  motor  and  sensory  abnormalities, 
muscle  spasm,  when  present,  and  deep 
tendon  reflexes  Observations  of  the  child 
during  the  examination  should  be  reported; 
e.g..  how  he  or  she  gets  on  and  off  the 
examination  table.  Inability  to  walk  on  the 
heels  or  toes,  to  squat,  or  to  arise  from  a 
squatting  position,  when  appropriate,  may  be 
considered  evidence  of  significamt  motor 
loss.  However,  a  report  of  atrophy  is  not 
acceptable  as  evidence  of  significant  motor 
loss  without  circumferential  measurements 
of  both  thighs  and  lower  legs,  or  both  upper 
and  lower  arms,  as  appropriate,  at  a  stated 
point  above  and  below  the  knee  or  elbow 
given  in  inches  or  centimeters.  .Additionally, 
a  report  of  atrophy  should  be  accompanied 
by  measurement  of  the  strength  of  the 
muscle(s)  in  question  generally  based  on  a 
grading  system  of  0  to  5.  with  0  being 
complete  loss  of  strength  and  5  being 
maximum  strength  A  specific  description  of 
atrophy  of  hand  muscles  is  acceptable 
without  measurements  of  atrophy  but  should 
include  measurements  of  grip  and  pinch 
strength.  However,  because  of  the 
unreliability  of  such  measurement  in  younger 
children,  these  data  are  not  applicable  to 
children  under  5  years  of  age. 

2.  When  neurological  abnormalities  persist. 
Neurological  abnormalities  may  not 
completely  subside  after  treatment  or  with 
the  passage  of  time.  Therefore,  residual 
neurologic:al  abnormalities  that  persist  after  it 
has  been  determined  clinically  or  by  direct 
surgical  or  other  observation  that  the  ongoing 
or  progressive  condition  is  no  longer  present 
will  not  satisfy-  the  required  findings  in 
101.04.  More  serious  neurological  deficits 
(paraparesis,  paraplegia)  are  to  be  evaluated 
under  the  criteria  in  111  OOff. 

F.  Major  joints  refers  to  the  major 
peripheral  joints,  which  are  the  hip.  knee, 
shoulder,  elbow.  v\Tist-hand.  and  ankle-fool, 
as  opposed  to  other  peripheral  joints  (e.g..  the 
joints  of  the  hand  or  forefoot)  or  axial  joints 
(i.e..  the  joints  of  the  spine.)  The  wrist  and 
hand  are  considered  together  as  one  major 
joint,  as  are  the  ankle  and  foot.  Since  only 
the  ankle  joint,  which  consists  of  the  juncture 
of  the  bones  of  the  lower  leg  (tibia  and  fibula) 
with  the  hindfoot  (tarsal  bones),  but  not  the 
forefoot,  is  cruc:ial  to  weight  bearing,  the 
ankle  and  foot  are  considered  separately  in 
evaluating  weight  bearing. 

G.  Measurements  of  joint  motion  are  based 
on  the  techniques  described  in  the  chapter  on 
the  extremities,  spine,  and  pelvis  in  the 
current  edition  of  the  "Guides  to  the 
Evaluation  of  Permanent  Impairment" 
published  by  the  American  Medical 
.Association. 


H.  Documentation 

1.  General.  Musculoskeletal  impairments 
frequently  improve  with  time  or  respond  to 
treatment.  Therefore,  a  longitudinal  clinical 
record  is  generally  important  for  the 
assessment  of  severity  and  expected  duration 
of  an  impairment  unless  the  child  is  a 
newborn  or  the  claim  can  be  decided 
favorably  on  the  basis  of  the  current 
evidence. 

2  Documentation  of  medically  prescribed 
treatment  and  response  Many  children, 
especially  those  who  have  listing-level 
impairments,  will  have  received  the  benefit 
of  medically  prescribed  treatment.  Whenever 
evidence  of  such  treatment  is  available  it 
must  be  considered 

3.  When  there  is  no  record  of  ongoing 
treatment  Some  children  will  not  have 
received  ongoing  treatment  or  have  an 
ongoing  relationship  with  the  medical 
community  despite  the  existence  of  a  severe 
impairment(s).  In  such  cases,  evaluation  will 
be  made  on  the  basis  of  the  current  objective 
medical  evidence  and  other  available 
evidence,  taking  into  consideration  the 
child's  medical  history,  symptoms,  and 
medical  source  opinions  Even  though  a 
child  who  does  not  receive  treatment  may 
not  be  able  to  show  an  impairment  that  meets 
the  criteria  of  one  of  the  musculoskeletal 
listings,  the  child  may  have  an  impairment(s) 
that  IS  either  medically  or.  in  the  case  of  a 
claim  for  benefits  under  part  416  of  this 
chapter,  functionally  equivalent  in  severity  to 
one  of  the  listed  impairments. 

4.  Evaluation  when  the  criteria  of  a 
musculoskeletal  listing  are  not  met.  These 
listings  are  only  examples  of  common 
musculoskeletal  disorders  that  are  severe 
enough  to  find  a  child  disabled  Therefore,  in 
any  case  in  which  a  child  has  a  medically 
determinable  impairment  that  is  not  listed, 
an  impairment  that  does  not  meet  the 
requirements  of  a  listing,  or  a  combination  of 
impairments  no  one  of  which  meets  the 
requirements  of  a  listing,  we  will  consider 
whether  the  child's  impairment(s)  is 
medically  or.  in  the  case  of  a  claim  for 
benefits  under  part  416  of  this  chapter, 
functionally  equivalent  in  severity  to  the 
criteria  of  a  listing.  (See  §§404.1526. 
416.926.  and  416.926a.)  Individuals  with 
claims  for  benefits  under  part  404.  who  have 
an  impairment(s)  with  a  level  of  severity  that 
does  not  meet  or  equal  the  criteria  of  the 
musculoskeletal  listings  may  or  may  not  have 
the  RFC  that  would  enable  them  to  engage  in 
substantial  gainful  activity.  Evaluation  of  the 
impairment(s)  of  these  individuals  should 
proceed  through  the  final  steps  of  the 
sequential  evaluation  process  in  §404.1520 
(or,  as  appropriate,  the  steps  in  the  medical 
improvement  review  stanclard  in  §404.1594). 

/.  Effects  of  Treatment 

1.  General  Treatments  for  musculoskeletal 
disorders  may  have  beneficial  effects  or 
adverse  side  effects  Therefore,  medical 
treatment  (including  surgic;al  treatment)  must 
be  considered  in  terms  of  its  effectiveness  in 
ameliorating  the  signs,  symptoms,  and 
laboratory  abnormalities  of  the  disorder,  and 
in  terms  of  any  side  effects  that  may  further 
limit  the  child. 

2.  Response  to  treatment.  Response  to 
treatment  and  adverse  consequences  of 


treatment  may  vary  widely.  For  example,  a 
pain  medication  may  relieve  a  child's  pain 
completely,  partially,  or  not  at  all.  It  may  also 
result  in  adverse  effects,  e.g..  drowsiness, 
dizziness,  or  disorientation,  that  compromise 
the  child's  ability  to  function.  Therefore, 
each  case  must  be  considered  on  an 
individual  basis,  and  include  consideration 
of  the  effects  of  treatment  on  the  child's 
ability  to  function. 

3.  Documentation  .\  specific  description 
of  the  drugs  or  treatment  given  (including 
surgery)  dosage,  frequency  of  administration, 
and  a  descnption  of  the  complications  or 
response  to  treatment  should  be  obtained. 
The  effects  of  treatment  may  t)e  temporary  or 
long-term.  .As  such,  the  finding  regarding  the 
impact  of  treatment  must  be  based  on  a 
sufficient  period  of  treatment  to  permit 
proper  consideration  or  judgment  about 
future  functioning. 

/  Orthotic.  Prosthetic,  or  Assistive  Devices 

1   General.  Consistent  with  clinical 
practice,  children  with  musculoskeletal 
impairments  may  be  examined  with  and 
without  the  use  of  any  orthotic,  prosthetic,  or 
assistive  devices  as  explained  in  this  section. 

2.  Orthotic  devices  Examination  should  be 
with  the  orthotic  device  in  place  and  should 
include  an  evaluation  of  the  child's 
maximum  ability  to  funct;on  effectively  with 
the  orthosis  It  is  unnecessary  to  routinely 
evaluate  the  child's  ability  to  function 
without  the  orthosis  in  place  If  the  child  has 
difficulty  with,  or  is  unable  to  use.  the 
orthotic  device,  the  medical  basis  for  the 
difficulty  should  be  documented  In  such 
cases,  if  the  impairment  involves  a  lower 
extremity  or  extremities,  the  examination 
should  include  information  on  the  child's 
ability  to  ambulate  effectively  without  the 
device  in  place  unless  contraindicated  by  the 
medic:al  judgment  of  a  physician  who  has 
treated  or  examined  the  child. 

3.  Prosthetic  devices.  Examination  should 
be  with  the  prosthetic  device  in  place.  In 
amputations  involving  a  lower  extremity  or 
extremities,  it  is  unnecessary  to  evaluate  the 
child's  ability  to  walk  without  the  prosthesis 
in  place.  However,  the  child's  medical  ability 
to  use  a  prosthesis  to  ambulate  effectively,  as 
defined  in  101  00B2b.  should  be  evaluated. 
The  condition  of  the  stump  should  b>e 
evaluated  without  the  prosthesis  in  place 

4.  Hand-held  assistive  devices.  When  a 
child  with  an  impairment  involving  a  lower 
extremity  or  extremities  uses  a  hand-held 
assistive  device,  such  as  a  cane,  crutch  or 
walker,  examination  should  be  with  and 
without  the  use  of  the  assistive  device  unless 
contraindicated  by  the  medical  judgment  of 
a  physician  who  has  treated  or  examined  the 
child.  The  child  s  ability  to  ambulate  with 
and  without  the  device  provides  information 
as  to  whether,  or  the  extent  to  which,  the 
child  is  able  to  ambulate  without  assistance. 
The  medic;al  basis  for  the  use  of  anv  assistive 
device  (e.g.,  instability,  weakness)  should  be 
documented.  The  requirement  to  use  a  hand- 
held assistive  device  may  also  impact  on  the 
child  s  functional  capacity  by  virtue  of  the 
fact  that  one  or  both  upper  extremities  are 
not  available  for  such  activities  as  lifting, 
carrying,  pushing,  and  pulling 

K.  Disorders  of  the  spine,  listed  m  101.04. 
result  in  limitations  because  of  distortion  of 
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the  bony  and  ligamentous  architecture  of  the 
spine  and  associated  impingement  on  nerve 
roots  (including  the  cauda  equina)  or  spinal 
cord.  Such  impingement  on  nerve  tissue  may 
result  from  a  herniated  nucleus  pulposus  or 
other  miscellaneous  conditions.  Neurological 
abnormalities  resulting  from  these  disorders 
are  to  be  evaluated  by  referral  to  the 
neurological  listings  in  lll.OOff.  as 
appropriate.  (See  also  191. OOB  and  E.) 

1.  Herniated  nucleus  pulposus  is  a  disorder 
frequently  associated  with  the  impingement 
of  a  nerve  root,  but  occurs  infrequently  in 
children.  Nerve  root  compression  results  in 

a  specific  neuro-anatomic  distribution  of 
symptoms  and  signs  depending  upon  the 
nerve  root(s)  compromised. 

2.  Other  miscellaneous  conditions  that  may 
cause  weakness  of  the  lower  e.xtremities, 
sensory  changes,  areflexia.  trophic 
ulceration,  bladder  or  bowel  incontinence, 
and  that  should  be  evaluated  under  101.04 
include,  but  are  not  limited  to.  lysosomal 
disorders,  metabolic  disorders,  vertebral 
osteomyelitis,  vertebral  fractures  and 
achondroplasia.  Disorders  such  as  spinal 
dysrhaphism.  (e.g..  spina  bifida) 
diastematomyelia.  and  tethered  cord 
syndrome  may  also  cause  such  abnormalities. 
In  these  cases,  there  may  be  gait  difficulty 
and  deformity  of  the  lower  extremities  based 
on  neurological  abn'ormalities.  and  the 
neurological  effects  are  to  be  evaluated  under 
the  criteria  in  lll.OOff. 

L.  Abnormal  cunatures  of  the  spine. 
.Abnormal  curvatures  of  the  spine 
(specifically,  scoliosis,  kyphosis  and 
kyphoscoliosis)  can  result  in  impaired 
ambulation,  but  may  also  adversely  affect 
functioning  in  body  systems  other  than  the 
musculoskeletal  system.  For  example,  a 
child's  ability  to  breathe  may  be  affected; 
there  may  be  cardiac  difficulties  (e.g., 
impaired  myocardial  function);  or  there  may 
be  disfigurement  resulting  in  withdrawal  or 
isolation.  When  there  is  ir^paired 
ambulation,  evaluation  ot  equivalence  may 
be  made  by  reference  to  114.09.'\.  When  the 
abnormal  curvature  of  the  spine  results  in 
symptoms  related  to  fixation  of  the 
dorsolumbar  or  cervical  spine,  evaluation  of 
equivalence  may  be  made  by  reference  to 
114.09B.  When  there  is  respiraton'  or  cardiac 
involvement  or  an  associated  mental 
disorder,  evaluation  mav  be  made  under 
10.1  OOff.  104.00ff.  or  nZ.OOff.  as  appropriate. 
CJlher  consequences  should  be  evaluated 
according  to  the  listing  for  the  affected  body 
system. 

M.  Under  continuing  surgical 
management.  H%  used  in  101 .07  and  101.08. 
refers  to  surgical  procedures  and  anv  other 
associated  treatments  related  to  the  efforts 
directed  toward  the  salvage  or  restoration  of 
functional  use  of  the  affected  part.  It  may 
in(.lude  such  factors  as  post-surgical 
procedures,  surgical  complications, 
infections,  or  other  medical  complications, 
related  illnesses,  or  related  treatments  that 
delay  the  child's  attainment  of  maximum 
benefit  from  therapy. 

N.  After  maximum  benefit  from  therapy 
has  been  achieved  in  situations  involving 
fractures  of  an  upper  extremitv  (101.07).  or 
soft  tissue  injuries  (101.08).  i.e..  there  have 
been  no  significant  changes  in  physical 


findings  or  on  appropriate  medically 
acceptable  imaging  for  any  6-month  period 
after  the  last  definitive  surgical  procedure  or 
other  medical  intervention,  evaluation  must 
be  made  on  the  basis  of  the  demonstrable 
residuals,  if  any.  A  finding  that  101.07  or 
101.08  is  met  must  be  based  on  a 
consideration  of  the  symptoms,  signs,  and 
laboratory  findings  associated  with  recent  or 
anticipated  surgical  procedures  and  the 
resulting  recuperative  periods,  including  any 
related  medical  complications,  such  as 
infections,  illnesses,  and  therapies  which 
impede  or  delay  the  efforts  toward 
restoration  of  function.  Generally,  when  there 
has  been  no  surgical  or  medical  intervention 
for  6  months  after  the  last  definitive  surgical 
procedure,  it  can  be  concluded  that 
maximura  therapeutic  benefit  has  been 
reached.  Evaluation  at  this  point  must  be 
made  on  the  basis  of  the  demonstrable 
residual  limitations,  if  any.  considering  the 
child's  impairment-related  symptoms,  signs. 
and  laboratory  findings,  any  residual 
symptoms,  signs,  and  laboratory  findings 
associated  with  such  surgeries, 
complications,  and  recuperative  periods,  and 
other  rele(vant  evidence. 

O.  MajQr  function  of  the  face  and  head,  for 
purposes  of  listing  101.08.  relates  to  impact 
on  any  or  all  of  the  activities  involving 
vision,  hearing,  speech,  mastication,  and  the 
initiation  of  the  digestive  process. 

P.  When  surgical  procedures  have  been 
performed,  documentation  should  include  a 
copy  of  the  operative  notes  and  available 
pathology  reports. 

10101     Calet;orv  of  Impairments, 
.Musculoskeletal 

101 .02  Major  dysfunction  of  a  jointlsl 
(due  to  any  cause):  Characterized  by  gross 
anatomical  deformity  (e.g..  subluxation, 
contracture,  bony  or  fibrous  ankylosis, 
instability)  and  chronic  joint  pain  and 
stiffness  with  signs  of  limitation  of  motion  or 
other  abnormal  motion  of  the  affected 
joint(s).  a»id  findings  on  appropriate 
medically  acceptable  imaging  of  joint  space 
narrowing,  bony  destruction,  or  ankylosis  of 
the  affected  joinl(s).  With: 

A.  Involvement  of  one  major  peripheral 
weight-bearing  joint  (i.e..  hip.  knee,  or  ankle), 
resulting  in  inabilitv  to  ambulate  effectively, 
as  defined  in  101. 06B2b: 

or 

B.  Involvement  of  one  major  peripheral 
joint  in  each  upper  extremity  (i.e..  shoulder, 
elbow,  or  wrist-hand),  resulting  in  inability 
to  perfor»i  fine  and  gross  movements 
effectively,  as  defined  in  101.00B2c. 

101.03  Reconstructive  surgery  or  surgical 
arthmde$is  of  a  major  weight-bearing  joint. 
with  inability  to  ambulate  effectively,  as 
defined  in  l6l.00B2b,  and  return  to  effective 
ambulation  did  not  occur,  or  is  not  expected 
to  occur,  within  12  months  of  onset. 

101.04  Disorders  of  the  spine  (e.g.. 
lysosomal!  disorders,  metabolic  disorders, 
vertebral  osteomyelitis,  vertebral  fracture, 
achondroplasia)  resulting  in  compromise  of  a 
nerve  root  (including  the  cauda  equina)  or 
the  spinal  cord,  with  evidence  of  nerve  root 
compression  characterized  by  neuro- 
anatomic  distribution  of  pain,  limitation  of 
motion  of  the  spine,  motor  loss  (atrophy  with 


associated  muscle  weakness  or  muscle 
weakness)  accompanied  by  sensory  or  reflex 
loss  and,  if  there  is  involvement  of  the  lower 
back,  positive  straight-leg  raising  test  (sitting 
and  supine). 

101 .05      Amputation  (due  to  any  cause). 

A.  Both  hands; 

or 

B.  One  or  both  lower  extremities  at  or 
above  the  tarsal  region,  with  stump 
complications  resulting  in  medical  inability 
to  use  a  prosthetic  device  to  ambulate 
effectively,  as  defined  in  101.00B2b.  which 
have  lasted  or  are  expected  to  last  for  at  least 
12  months: 


C.  One  hand  and  one  lower  extremity  at  or 
above  the  tarsal  region,  with  inability  to 

ambulate  effec:tivelv.  as  defined  in 

101.00B2b; 

or 

D.  Hemipelvectomy  or  hip  disarticulation. 

101.06  Fracture  of  the  femur,  tibia, 
pelvis,  or  one  or  more  of  the  tarsal  bones. 
With: 

A.  Solid  union  not  evident  on  appropriate 
medically  acceptable  imaging,  and  not 
clinically  solid; 

and 

B.  Inability  to  ambulate  effectively,  as 
defined  in  101  00B2b.  and  return  to  effective 
ambulation  did  not  occur  or  is  not  expected 
to  occur  within  12  months  of  onset. 

101.07  Fracture  of  an  upper  extremity 
with  nonunion  of  a  fracture  of  the  shaft  of  the 
humerus,  radius,  or  ulna,  under  continuing 
surgical  management,  as  defined  in  101. OOM. 
directed  toward  restoration  of  functional  use 
of  the  extremity,  and  such  function  was  not 
restored  or  expected  to  be  restored  within  12 
months  of  onset. 

101.08  Soft  tissue  injun,'  leg.  burns)  of 
an  upper  or  lower  extremitv.  trunk,  or  face 
and  head,  under  (  ontinuing  surgical 
management,  as  defined  in  101. OOM.  directed 
toward  the  salvage  or  restoration  of  major 
function,  and  such  major  function  was  not 
restored  or  expected  to  be  restored  within  12 
months  of  onset.  Major  fun(  tiun  of  the  face 
and  head  is  described  in  101  OOO 

10.  Listing  114.00.  Immune  System,  of 
pail  B  of  appendix  1  of  subpart  P  of  pari 
404  is  amended  by  revising  the  first  and 
sixth  paragraphs  of  114  OOB.  by  revising 
114.00C2.  and  by  adding  a  new  section 
114  OOE  to  read  as  follows: 

1 1 4.00     IMMUNE  SYSTEM 

***** 

B.  Dysregulation  of  the  immune  system 
ma\  result  in  the  development  of  a 
c:onnective  tissue  disorder  Omnective  tissue 
disorders  include  several  chronic 
multissstem  disorders  that  differ  in  their 
clinical  manifestation,  (ourse.  and  outcome. 
These  disorders  are  described  in  part  A. 
14. OOB:  inflammatory  arthritis  is  also 
described  in  114.0Ufc: 
***** 

In  children  the  impairment  mav  affect 
growth,  development,  attainment  iif  age- 
appropriate  skills,  and  performance  of  age- 
appropriate  activities.  The  limitations  may  be 
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the  result  of  serious  loss  of  function  t)ecause 
of  disease  affecting  a  single  organ  or  body 
system,  or  lesser  degrees  of  functional  loss 
because  of  disease  affecting  two  or  more 
organs/body  systems  associated  with 
significant  constitutional  symptoms  and 
signs  of  severe  fatigue,  fever,  malaise,  weight 
less,  and  joint  pain  and  stiffness.  We  use  the 
term  "severe"  in  these  listings  to  describe 
medical  severity;  the  term  does  not  have  the 
same  meaning  as  it  does  when  we  use  it  in 
connection  with  a  finding  at  the  second  step 
of  the  sequential  evaluation  processes  in 
§§404.1520.  416.920.  and  416.924. 

C.  Allergies.  Gro\\ih  Impairments  and 
Kawasaki  Disease 
***** 

2.  If  growth  is  affected  by  the  disorder  or 
its  treatment  by  immunosuppressive  drugs. 
100.00,  Growth  impairment,  mav  apply. 
Children  may  have  growth  impairment  as  a 
result  of  the  inflammator)-  arthritides  because 
of  the  diseases'  potential  effects  on  the 
immature  skeleton,  open  epiphyses,  and 
young  cartilage  and  bone.  In  such  situations, 
the  growth  impairment  should  be  evaluated 
under  lOO.OOff. 
***** 

E.  Inflammatory  arthritis  It  14.09)  includes 
a  vast  array  of  disorders  that  differ  in  cause, 
course,  and  outcome.  For  example,  in 
children  inflammatory 
spondyloarthropathies  include  juvenile 
ankylosing  spondylitis,  reactive 
arthropathies,  psoriatic  arthropathy,  and 
Behpefs  disease,  as  well  as  undifferentiated 
spondylitis.  Inflammatory-  arthritis  of 
peripheral  joints  likewise  comprises  many 
disorders,  including  juvenile  rheumatoid 
arthritis.  Sjogren's  s\ndrome.  psoriatic 
arthritis,  crystal  deposition  disorders,  and 
Lyme  disease.  Clinically,  inflammation  of 
major  joints  ma>  be  the  dominant  problem 
causing  difficulties  with  ambulation  or  fine 
and  gross  movements,  or  the  arthritis  may 
involve  other  joints  or  cause  less  restriction 
of  age-appropriate  ambulation  or  other 
movements  but  be  complicated  by  extra- 
articular features  that  r  umulatively  result  in 
serious  functional  deficit.  When  persistent 
deformity  without  ongoing  inflammation  is 
the  dominant  feature  of  the  impairment,  it 
should  be  evaluated  under  101.02.  or.  if  there 
has  been  surgical  reconstrui  tion.  101.03. 

1    Because  the  features  of  inflammatory 
connective  tissue  diseases  in  children  are 
modified  by  such  factors  as  the  child's 
limited  antigenic  exposure  and  immune 
reactivity .  the  acute  inflammatory  connective 
tissue  diseases  must  be  differentiated  from 
each  other  in  order  to  evaluate  duration 
factors  and  responses  to  specific  treatments. 
Chronic  conditions  must  be  differentiated 
from  short-term  reversible  disorders,  and  also 
from  other  r  onnective  tissue  diseases. 

2.  In  1 14.09A.  the  term  major  /oints  refers 
to  the  major  peripheral  joints,  which  are  the 
hip.  knee,  shoulder,  elbow,  wrist-hand,  and 
ankle-foot,  as  opposed  to  other  peripheral 
joints  (e.g..  the  joints  of  the  hand  or  forefoot) 
or  axial  joints  (i.e..  the  joints  of  the  spine.) 
The  wrist  and  hand  are  considered  together 
as  one  major  joint,  as  are  the  ankle  and  foot. 
Since  only  the  ankle  joint,  which  consists  of 
the  juncture  of  the  bones  of  the  lower  leg 


(tibia  and  fibula)  with  the  hindfoot  (tarsal 
bones),  but  not  the  forefoot,  is  crucial  to 
weight  bearing,  the  ankle  and  foot  are 
considered  separately  in  evaluating  weight 
bearing.  , 

3.  The  terms  inability  to  ambulate 
effectively  and  inability  to  perform  fine  and 
gross  movements  effectively  in  114.09A  have 
the  same  meaning  as  in  loi.OOB2b  and 
101.00B2C  and  must  have  lasted,  or  be 
expected  to  last,  for  at  least  12  months. 

4.  Inability  to  ambulate  effectively  is 
implicit  in  1 14.09B.  Even  though  children 
who  demonstrate  the  findings  of  114.09B  will 
not  ordinarily  require  bilateral  upper  limb 
assistance,  the  required  ankylosis  of  the 
cervical  or  dorsolumbar  spine  will  result  in 
an  extreme  loss  of  the  ability  to  see  ahead, 
above,  and  to  the  side. 

5.  As  in  114.02  through  114.06.  extra- 
articular features  of  an  inflammator>'  arthritis 
may  satisfy  the  criteria  for  a  listing  in  cm 
involved  extra-articular  body  system.  Such 
impairments  may  be  found  to  meet  a 
criterion  of  114.69C.  Extra-articular 
impairments  of  lesser  severity  should  be 
evaluated  under  114.09D  and  1 14.09E. 
Commonly  occurring  extra-articular 
impairments  include  keratoconjunctivitis 
sicca,  uveitis,  iridocyclitis,  pleuritis. 
pulmonary  fibrosis  or  nodules,  restrictive 
lung  disease,  pericarditis,  myocarditis, 
cardiac  arrhythmias,  aortic  valve 
insufficiency,  coronary  arteritis.  Raynaud's 
phenomena,  systemic  vasculitis,  amyloidosis 
of  the  kidney,  chronic  anemia. 
lhromboc\1openia.  hypersplenism  with 
compromised  immune  competence  (Felty's 
syndrome),  peripheral  neuropathy, 
radiculopathy,  spinal  cord  or  cauda  equina 
compression  with  sensory-  and  motor  loss, 
and  heel  enthesopathy  with  functionally 
limiting  pain. 

6.  The  fact  that  a  child  is  dependent  on 
steroids,  or  any  other  drug,  for  the  control  of 
inflammatory-  arthritis  is.  in  and  of  itself, 
insufficient  to  find  disability-.  Advances  in 
the  treatment  of  inflammator>-  connective 
tissue  disease  and  in  the  administration  of 
steroids  for  its  treatment  have  corrected  some 
of  the  previously  disabling  consequences  of 
continuous  steroid  use.  Therefore,  each  case 
must  be  evaluated  on  its  own  merits,  taking 
into  consideration  the  severity  of  the 
underlying  impairment  and  any  adverse 
effects  of  treatment. 

n    A  new  listing  114.09  is  added  to 
read  as  follows: 

1 1 4.09     Inflammatory  arthritis. 
Documented  as  described  in  114. OOE.  with 
one  of  the  following: 

A.  History-  of  joint  pain,  swelling,  and 
tenderness,  and  signs  on  current  physical 
examination  of  joint  inflammation  or 
deformity  in  two  or  more  major  joints 
resulting  in  inability  to  ambulate  effectively 
or  inability  to  perform  fine  and  gross 
movements  effectively,  as  defined  in 
114.00E3  and  101.00B2b  and  B2c: 

or 

B.  Ankylosing  spondylitis  or  other 
spondyloarthropathy,  with  diagnosis 
established  by  findings  of  unilateral  or 
bilateral  sacroiliitis  (e.g.,  erosions  or  fusions). 


shown  by  appropriate  medically  acceptable 
imaging,  with  both: 

1.  History  of  back  pain,  tenderness,  and 
stiffness,  and 

2.  Findings  on  physical  examination  of 
ankylosis  (fixation)  of  the  dorsolumbar  or 
cer\'ical  spine  at  45"  or  more  of  flexion 
measured  from  the  vertical  position  (zero 
degrees); 

or 

C.  An  impairment  as  described  under  the 
criteria  in  114.02 A. 

or 

D.  Inflammatory-  arthritis,  with  signs  of 
peripheral  joint  inflammation  on  current 
examination,  but  with  lesser  joint 
involvement  than  in  A  and  lesser  extra- 
articular features  than  in  C.  and: 

1.  Significant,  documented  constitutional 
symptoms  and  signs  (e.g..  fatigue,  fever, 
malaise,  weight  loss),  and 

2.  Involvement  of  two  or  more  organs/body 
systems  (see  1 14.00E5).  At  least  one  of  the 
organs/body  systems  must  be  involved  to  at 
least  a  moderate  level  of  severity. 

or 

E.  Inflammatory-  spondylitis  or  other 
inflammatory  spondyloarthropathies,  with 
lesser  deformity  than  in  B  and  lesser  extra- 
articular features  than  in  C.  with  signs  of 
unilateral  or  bilateral  sacroiliitis  on 
appropriate  medically  acceptable  imaging; 
and  with  the  extra-articular  features 
described  in  114.09D. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  I — [Amended] 

12.  The  authority  citation  for  subpart 
I  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5).  1611.  1614. 
1619.  1631(a).  (c).  and  (d)(1).  and  1633  of-the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1382.  1382c.  l'382h.  1383(a).  (c),  and  (d)(1). 
and  1383b):  sees.  4(c)  and  5.  6(c)-(e).  14(a) 
and  15.  Pub.  L.  98-460.  98  Stat.  1794.  1801. 
1802.  and  1808  (42  L'.S.C.  421  note.  423  note. 
1382h  note). 

13.  Section  416.926a  is  amended  by 
revising  paragraphs  (m)(2i  and  (m)(4)'to 
read  as  follows- 

§416. 926a    Functional  equivalence  for 
children. 


(m)  *   *   * 

(2)  Any  condition  that  is  disabling  at 

the  time  of  onset,  requiring  continuing 
surgical  management  within  12  months 
after  onset  as  a  life-saving  measure  or 
for  salvage  or  restoration  of  function, 
and  such  major  function  is  not  restored 
or  is  not  expected  to  be  restored  within 
1 2  months  after  onset  of  this  condition. 
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(4)  Effective  ambulation  possible  onlv 
with  obligatorv  bilateral  upper  limb 
assistance. 
>         •         •         •         • 

14   Section  416  4.Li  is  amended  b\ 
revising  the  seconcf  sentenc  e  to  read  as 
follows 


§  4 1 6.933     How  we  ma  ke  a  finding  of 
presumptive  disability  or  presumptive 
blindness. 

*    *    *  In  the  case  of  readih 
observable  impairments  {e.g..  total 
blindness),  we  will  find  that  you  are 
disabled  or  blind  for  purposes  of  this 
section  without  medical  or  other 
evidence.  *   *   * 


15.  Section  416.934  is  amended  by 
removing  paragraphs  (a)  and  (h)  and 
redesignating  paragraphs  (b)  through  (g) 
as  paragraphs  (a)  through  (f)  and 
paragraphs  (i)  through  (j)  as  paragraphs 
(g)  through  (h), 

[FR  Dot    01-284,i6  Filed  11-16-01.  8:45  dm) 
BILLING  CODE  4191-02-U 
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SOCIAL  SECURITY  ADMINISTRATION 

Rescission  of  Social  Security 
Acquiescence  Ruling  97-2(9) 

AGENCY:  Social  Spcurit\  Ariministratio.n 
ACTION:  Notice  of  Rescission  of  Social 
Security  Acquiescence  Ruling  97-2(9i — 
Gamble  v   Chater.  68  F  3d   319  'Qth  (at 
1995). 


SUMMARY:  In  accordance  with  20  CFR 

402,35ib)(2j.  404  985(ej  and 

416  1485le),  the  Commissioner  of  Social 

Security  gives  notice  of  the  rescission  of 

Social  Securitv  Acquiescence  Ruling 

97-2(9) 

EFFECTIVE  DATE:  This  notice  of  rescission 

is  effective  Februarv  19.  2002 

FOR  FURTHER  INFORMAT)ON  CONTACT: 

Wanda  D.  Mason.  Litigation  Staff.  Social 
Security  Administration.  6401  Secunt\ 
Blvd..  Baltimore.  MD  21235.  (4101  966- 
5044. 

SUPPLEMENTARY  INFORMATION:  A  So(  lai 
Security  Acquiescence  Ruling  explains 
how  we  will  applv  a  holding  m  a 
decision  of  a  I'nited  States  Court  of 
Appeals  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Securitv  .^ct  or  regulations 
when  the  Government  has  decided  not 
to  seek  further  review  of  the  case  or  is 
unsuccessful  on  further  review 

As  provided  by  20  CFR  404  985(e!i4i 
and  416, 1485(e)(4).  we  may  rescind  a 
Social  Security  Acquiescence  Rulina  a'^ 
obsolete  if  we  subsequentlv  clarif\ , 
modify  or  revoke  the  regulation  or 
ruling  that  was  the  subiect  of  the  circuit 
court  holding  for  which  the 
.Acquiescence  Ruling  was  issued. 

On  lanuarv-  13.  1997.  we  published 
.•\(  quiescence  Ruling  '.AR^  9"-2!9i  i62 


FR  1791)  to  reflect  the  holding  in 
Gambit^  v   Chater.  68  F  3d  319  (9th  Cir. 

1995),  In  Gamhie.  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
held  that  a  claimant  whose  leg  was 
amputated  at  or  above  the  tarsal  region 
satisfied  current  Li'<t!ng  ]  IOC  if  he  or 
she  "is  unable  to  use  anv  prosthesis  that 
is  reasonablv  available  to  him  '  The 
court  conclu(ie(j  that  a  ( laimam  who 
cannot  afford  a  prosthesis,  even  ;f  he 
could  use  one.  does  not  have,  as  a 
practical  matter,  a  prosthesis,  rnasonably 
available  to  him  or  her. 

The  .AR  applies  to  cases  m  vvhn  h  the 
(  laimant  resides  in  Alaskn,  .Arizona 
California.  Guam.  Hawaii,    including 
.American  Samoa,).  Idaho.  Montana. 
Ne\ada,  Northern  Mariana  Islands. 
Oregon  and  Washington  at  time  of  thf 
determination  or  decision  at  dn\  h'\Hi  •  ,\ 
administratne  re\  ipw 

In  thi>  is>ue  of  »hp  Federal  Register, 
we  are  publishing  final  rule-  that, 
among  other  thint^s   repla(>'  (  urrf'n: 
Lifting  1,]0C  with  a  final  Listing  \  {),'iB 
and  added  section  1  00!  of  the 
introductor,  text   Listmt:  1  C)5B  m  the 
final  rules  require^-  that  an  mdividuai 
With  an  amputation  of  f)ne  or  both  !ov^.'r 
t'xtremitie-  at  or  above  the  tarsal  rev^inn 
have  stump  (  omplications  that  re^uJ!  in 
the  medical  mabilitv  to  use  a  pro-thetic 
de\ice  to  ambulate  effectnelv   a> 
defined  in  section  1  OOBZb  of  th> 
musculoskeletal  >^vstem  listint:'-   which 
ha\e  lasted  or  a.re  expected  t(i  las!  for  at 
least  12  months  (k)nsequentl\ ,  the  final 
rules  clarify  that  the  inability  to  u>e  ,-. 
prosthetic  de\i( f  to  ambulate  eff.>(  tueiv 
refers  to  a  "medu  al'    inabilitv  to.  ust'  r. 
prosthetic  devn  .■  as  a  r<>vult  of  .^tump 
compile  atioiiv  The  mabuity  to  afford  ,:i 


prosthetic  device  does  not  represent  a 
"medical"  inability  to  use  a  prosthetic 
device  to  ambulate  effectively. 

We  also  clarif\-  in  section  1.0013  of  the 
final  rules  that,  in  amputation  involving 
a  lower  extremity  or  extremities,  it  is 
unnecessary  to  evaluate  the  individual's 
ability  to  vv-alk  without  the  prosthesis  in 
place.  As  we  explain  the  preamble  to 
the  final  rules,  this  is  because  we 
recognize  that  individuals  with  the  type 
of  lower  extremity  amputation 
described  in  final  listings  1.05B  will' 
have  an  inability  to  ambulate 
effectively  as  defined  in  section 
1  00B2!:  wht'n  the\  dre  not  using  a 
prnsth"-.s  Thi^  \\''Ja\  W-  true  whether 
th''\  ;ii-  n..:  ij...^  n  pr'^MJi.'v.^  necause 
\h*'\  :  dDiv,'!  dff.  rn  -r;t  ,  -i,';  ,.,:,-,  .-_ 
r;,rnst!iMvi^  has  :;i.t  oet'ii  prescnb-'d  for 
ih".T;   !;r  for  nUit'r  Teasons. 

.\i  i  ordmiiiy.  since  the  rule  that  was 
th>--  ^ubiect  ;if  thp  Gambjp  .AR  has  n-nv 
been  Tl'v■,^^'^^   w-  dr>'  r'-^{  ind'.ny  .\H  ^~  - 
2(9)  concurren!i\  v\  .;h  :!!►■  ''ff'-r^x  e  date 
of  the  final  ruiev   Tht-  fmn:  ruif-  and 
tho  notice  of  rescission  restore 


uniformity  to  our  nationwidf 


■m  of 


rules  in  accordance  with     ^r 
i  .'.Timitment  to  the  goal  of 
dd.Tiini-tering  our  programs  through 
uniforrr.  natumal  standards 

((Catalog  of  Federal  domestic  Assistance 
Programs  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance:  96.004 
Social  Security — Sur\ivors  Insurance; 
96  006 — Supplemental  Securitv  Income) 

Dated:  luh  .5.  2001. 
l,arr\  (.    Massanari. 
Acting  i.ommissionernf  Social  Security. 
!FR  Dor   01-28458  Filpfi  11-16-01;  8:45  am] 
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REMINDERS 

The  itenis  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  useis 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  19, 
2001 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutnlion  programs 
Women    infants   and 
children    special 
supplemental  "^utntion 
programs- 
Vendor  management 
systems    mandatory 
selection  cnteria 
limitation  of  vendors 
training  requirements, 
high-nsK  vendors 
identification  crrtena, 
etc    published  10-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  (XJllution  control 
State  operating  permits 
programs- 
Delaware   published  10-3- 

01 
West  Virginia    published 
10-3-01 
Air  programs   approval  and 
promulgatioa  State  plans 
for  designated  facilities  and 
pollutants 

California    published  9-20-01 
Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States    air  quality  planning 
purposes,  designation  of 
areas 

Oregon   published  9-20-01 
Pennsylvania    published  10- 
19-01 
Air  quality  planning  purposes 
designation  of  areas 

California   published  10-19- 
01 
Water  programs 

Water  quality  planning  ana 
management  and  Nationa' 
Pollutant  Discharge 
Elimination  System 
program   total  m.aximum 
daily  loads   etc    published 
10-18-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services    special 
Pnvate  land  mobile 
services- 


Lower  band  shared 
paging  channels  929 
MHz    published  11-19- 
01 
Television  stations   table  of 
assignments 

tvlinnesota.  published  10-17- 
01 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions:  reserve 
requirements  (Regulation  D); 
Low  reserve  tranche 
reserve  requirement 
exemption,  and  deposit 
reporting  cutoff  level; 
annual  indexing,  published 
10-19-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs    feeds,  and 
related  products 
Arsanilic  acid   technical 
amendment    published  11- 

19-01 

INTERIOR  DEPARTMENT 
National  Park  Service 

World  Hentage  Convention; 
published  1 1 -19-01 

TRANSPORTATION 
DEPARTMENT  i 

Coast  Guard  } 

Ports  and  waterways  safety: 
Vessels  arnving  m  or 
departing  from  U  S    porls 
notification  requirements 
published  1M9-01 

TRANSPORTATION 
DEPARTMENT  , 
Federal  Aviation  \ 
Administration 

Air  earner  certification  and 

operations: 

Antidrug  program  and 
alcohol  misuse  prevention 
program  for  emptoyees  of 
foreign  air  earners 
engaged  m  specified 
aviation  activities, 
published  11-19-01 
Airworthiness  directives 

Honeywell    published  10-19- 
01 

Robinson  Helicopter  Co.; 
published  1 0-15-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mil((  marketing  orders 

Northeast  et  al    comments 
due  by  11-26-01 
published  1 0-26-01  (FR 
01-26901! 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in— 
Colorado,  comments  due  by 
11-26-01    published  9-25- 
01  [FR  01-23655] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultn/  inspection: 
Transglutaminase  enzyme 
and  porl<  collagen  use  as 
binders:  comments  due  by 
11-30-01    published  10- 
31-01   [FR  01-27264] 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations 

Foreign  policy-based  export 
controls    effects  on 
exporters  and  general 
public,  comments  due  by 
11-30-01    published  11-7- 
01  [FR  01-27878] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishen/  conservation  and 
management 
Canbbean   Gulf,  and  South 

Atlantic  fishenes — 

Canbbean  Fishery 
Management  Council; 
heanngs.  comments 
due  by  1 1  -26-01 
published  11-5-01  [FR 
01-27723] 
Northeastern  United  States 

fishenes — 

Atlantic  herring,  comments 
due  by  11-28-01: 
published  10-29-01  [FR 
01-27168] 

Atlantic  hernng.  correction; 
comments  due  by  1 1- 
28-01,  published  11-6- 
01  [FR  01-27851] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 

programs — 

New  Jersey   comments 
due  by  1 1  -26-01 
published  10-25-01  [FR 
01-26928] 

New  York,  comments  due 
by  11-26-01    published 
10-25-01  [FR  01-26927] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives — 
Motorcycle  fuel  inlet 
restnclor  exemption; 


gasoline  containing  lead 
or  lead  additives: 
prohibition  for  highway 
use.  comments  due  by 
11-30-01    published  10- 
31-01  [FR  01-27378! 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs 

Fuels  and  fuel  additives — 
Motorcycle  fuel  mlel 
restrictor  exemption: 
gasoline  containing  lead 
or  lead  additives 
prohibition  for  highway 
use,  comments  due  by 
11-30-01    published  10- 
31-01   [FR  01-27379] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants 

Puerto  Rico,  comments  due 
by  11-29-01,  published 
10-30-01   [FR  01-27283] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgation.  State  plans 
for  designated  facilitiesand 
pollutants: 

Puerto  Rtco,  comments  due 
by  11-29-01:  published 
10-30-01   [FR  01-27284] 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Texas,  comments  due  by 
11-29-01,  published  10- 
30-01  [FR  01-27108] 
Electronic  reporting 
establishment,  electronic 
records,  comments  due  by 
11-29-01:  published  8-31-01 
[FR  01-21810] 
Hazardous  waste: 
Pro)ect  XL  program   site- 
specific  projects- 
NASA  White  Sands  Test 
Facility,  Las  Cruces 
NM.  comments  due  by 
11-30-01.  published  10- 
31-01  [FR  01-27380] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agncuHural  comnxxjities: 
Zoxamide  and  its 

metabolrtes;  comments 

due  by  11-26-01: 

published  9-26-01  [FR  01- 

23640] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances 

Signrficant  new  uses — 
Propanediolc  acid,  etc.; 
comments  due  by  11- 
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29-01:  published  10-30- 

01  [FR  01-27291] 
Water  pollution  control: 
Ocean  dumping,  site 
designations — 
Atlantic  Ocean  offshore 
Charleston    SC 
comments  due  by  11- 
26-01.  published  10-10- 
01  :FR  01-25411] 
Water  programs 
Pollutants  analysis  test 
procedures,  guidelines — 
Whole  effluent  toxcity  test 
methods   comments 
due  by  11-27-01: 
published  9-28-01  [FR 
01-24374] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations   table  of 

assignments 

Georgia,  comments  due  by 
11-26-01    published  10- 
19-01  [FR  01-26374] 

New  Mexico  and  Texas 
comments  due  by  11-26- 
01,  published  10-17-01 
[FR  01-26067] 

Texas,  comments  due  by 
11-26-01  published  10- 
19-01   [FR  01-26373] 

FEDERAL  RESERVE 
SYSTEM 

International  banking 
operations  (Regulation  K): 
Internationa'  lending 
supervision   comments 
due  by  12-1-01    published 
10-26-01   [FR  01-26731] 

FEDERAL  TRADE 
COMMISSION 

Children  s  Online  Privacy 

Protection  Act. 

implementation: 

Parenta  consent   comments 
due  by  i  i-30-0i 
published  10-31 -0i  [FR 
01-27390] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing 
Section  8  Management 
Assessment  Program; 
lease-up  indicator 
comments  due  by  ii-30- 
01,  published  1 0-1 -01  [FR 
01-24434] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Findings  on  petitions   etc, — 
Lower  Kootenai  River 
burtx)t:  comments  due 
by  11-27-01,  published 
9-28-01  [FR  01-23913] 
JUSTICE  DEPARTMENT 
Grants 


September  11th  victim 

compensation  fund 
comments  due  by  11-26- 
01;  published  11-5-01  [FR 
01-2782^; 

LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 

Federa;  contractors  and 
subcontractors 

Employee  nghts  concerning 
union  dues  c  tees 
payment   comments  due 
by  11-30-01    published 
10-1-01    TR  01-24320; 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits   Federal 
employees 
Health  insurance 
premiums — 

TRICARE-eligible  s 

enrollment  suspension: 
com,ments  due  by  1 1  - 
26-01    published  9-26- 
01  ;fr  01-24108] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Tank  vessels   tank  leve^ 
pressure  monitonng  devices, 
comments  due  by  v -30-01: 
published  1 0-1 -01  [FR  Oi- 
24493] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations 

Air  earner  traffic  and 
capacity  data  by  nonstop 
segment  ana  on-fiignt 
market    reporting 
requirements   comments 
due  by  11-26-01 
published  8-28-01  [FR  01- 
21457] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Airbus,  comments  due  by 
11-26-01    published  '0- 
26-01   [FR  01-269551 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Airt)us.  comments  due  by 
11-28-01    published  10- 
29-01   [FR  01-26860; 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives; 

BAE  Systems  (Operations! 
Ltd     comments  due  by 
11-28-01    published  10- 
29-01  [FR  01-27072] 


Bombardier:  comments  due 
by  11-29-01    published 
10-30-01   [FR  01-27216] 

General  Eiectnc  Co 
comments  due  bv  11-26- 
01.  published  9-27-01  [FR 
01-24274] 

Israel  Aircraft  Industries 
Ltd  .  comments  due  by 
11-28-01    published  10- 
29-01   [FR  01-27071] 

Pilatus  Aircraft  Ltd 
comments  due  by  11-30- 
01,  published  10-24-01 
[FR  01-26587] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  dTeclives 
Roiis-Royce  pic    comments 
due  by  ''-26-01 
published  9-26-01   [FR  01- 
24023] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 

Rolls-Royce  pic    comments 
due  by   '1-27-01 
published  S-28-01  [FR  01- 

2427i; 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  stanoards 
Speciat  conditions— 
Boeing  ^2~--'00 -20C' 
series  airpianes 
comments  due  by  i '  ■ 
28-01    published  10-29- 
01  [FR  01-27160] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Lamps    '■efiect've  devces, 
and  associated 
equipment— 

Glare  from  headlamps 
and  other  trom  mounted 
lamps   comments  due 
by  11-27-01    published 
9-28-01   ;fr  01-24430] 
TRANSPORTATION 
DEPARTMENT 
PsaffwrcH  and  Special 
Program?  Administration 
Hazardous  matenais 
Hazardous  materials 
transportation- 
Loading    unloading    anq 
Storage   comments  due 
by  11-30-01    published 
8-2-01    [FR  01-19335; 
Loading    unloading   and 
storage,  meetings 


cancelled,  comrnents 
due  by  11-30-0" 
published  10-2-01  [FR 
01-24539] 

TREASURY  DEPARTMENT 

Currencv  anq  lo'^eign 
transactions,  financial 
reporting  and  -ecordkeepmg 
requirements 
Bank  Secrecy  Act 
implementation — 
Funds  transmittal  by 
financia'  institutions 
extension  of  conditional 
exceptions  to  stnct 
operation  of  Travel 
Rule    comments  due  by 
12-1-01.  published  6-18- 
01  [FR  01-15224; 
Pnvacy  Act    implementation, 
comments  due  by  1 1-26-01; 
published  lO-26-Oi  'FR  01- 
27003; 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regu-iat'ons 
Construction  ana  architect- 
engineer  cohfacts 
comments  due  by  11-26- 
01:  published  9-27-01  [FR 
OJ -23772] 

Disabiities  rating  schedule 
Substantially  gamfu 
employment    inability  of 
md'viduai  tc  engage  m; 
total  disability  ratings 
comments  due  by  11-30- 
01,  published  1 0-1 -01  [FR 
01-242721 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  iist  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  i"^  con|uncfion 
with    PLUS    I  Public  Laws 
Update  Service  i  on  202-523- 
6641    This  list  is  also 
available  onhne  at  nnp.// 
wwv>  nara  gov  feareg 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  o'oerea 
in    slip  law    (mdivid^a 
pamphlet  I  fo'^m  *rorn  t>-ie 
Supenniendeni  ot  Docjmen's 
U  S    Ot)ve''nment  Pnntng 
Office    Washington    DC  20402 
(pnone    202-51^2-1808)    The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  nnp 
wwv,  3ccess  gpo  gov  nara 
naraOOS  "^rm    Some  laws  may 
no'  ve:  be  avanabie 

H.R.  2311/P.L.  107-66 

Energy  ana  Wate* 
Development  App'opnations 


VI 
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Act    2002  (Nov    12    2001     115 
Stat    486 1 

H.R.  2590/P.L.  107-67 

Treasury  and  Generai 
Governmenl  Appropriations 
Act    2002  (Nov    12    2001.  115 
Stat    5l4i 

H.R.  2647/P.L.  107-68 

Making  appropnafions  for  the 
Legislative  Branch  for  the 
fiscal  year  ending  September 
30    2002    and  for  other 


purposes 
Stat    560  i 


iNov    12    2001     115 


ri.R.  2925/P.L.  107-69 

To  amend  the  Reclamation 
Recreation  Management  Act 
of  1992  in  order  to  provide  for 
the  security  ot  dams,  facilities 
and  resources  under  the 
lurisdiction  of  the  Bureau  of 
Reclamation    iNov    12    2001 
115  Stat    593^ 

last  List  November  8.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe   go  to  hnp:// 
hyara  gsa  gov  archives,' 
publaws-i  html  or  send  E-mail 
to  lists«rv@ listserv.gsa.gov 


with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws-  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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CFR  CHECKLIST 


This  checklist  prepared  by  the  Office  o*  the  Federa  Register  is 

published  weekly  It  is  arranged  m  the  order  of  CFR  ?ities   stocK 

numbers,  prices,  and  revision  dates 

An  astensk  i')  precedes  each  entry  that  has  bee^  ssjea  s.nce  as! 

week  and  which  is  now  available  tor  saie  at  the  Government  Rrntnc 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  .n  the  latest  .ssue  of  the  LSA  iList  of  CFR  Sections 
Affectedi  which  is  revised  monthly 

The  CFR  IS  available  free  on-ime  through  the  Govemmen!  Printing 
Office  s  GPO  Access  Seny-ice  at  nttp    www  access  gpo  gov  nara  cfr 
index.html  For  information  about  GPO  Access  car  the  GPO  User 
Support  Team  at  1-888-293-6498  (toi^  freei  or  202-512-1530 
The  annual  rate  for  subscnption  to  all  revised  paper  voiumes  s 
Si  195  00  domestic  S298  75  additional  for  foreign  mailing 
Mail  orders  to  the  Supenntendent  of  Documents  Attn  New  Orders 
P  O  Box  371954.  Pittsburgh   PA  15250-7954   All  orders  must  be  ' 
accompanied  by  remittance  (check   money  order  GPO  Deposit 
Account  VISA.  Master  Card  or  Discover)  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk  Monday  through  Fnday  at  (202) 
512-1800  from  8  00  am  to  4  00  p  m  eastern  time  or  FAX  your 
charge  orders  to  (202)  512-2250 
Title 

1 .  2  (2  Reserved) 

3  (1997  Compilatior 
and  Parts  IOC  and 


Stock  Number  Price 

f869-044-00001-6) 6  5C 

10')    (869-044-00002-4)  34  X 

4             (869-044-D00C3-21  vX 

5  Parts: 

1-699     (669-044-00004-1)  53  X 

'30-1199       (869-<)44KXXX}5-9;  44  X 

1200-End  6  (6 

Reserved;    (869-044-00006-^ :  55  X 

7  Parts: 

'-26       (869-1344-00007-5)  40  X 

27-52     (869-044-00008-31  45  X 

53-209     {S69-C44-O000«-'  34  X 

210-299  (869-044^X)C10-5)  56  X 

300-399  (869-044-000  n -3)  38  X 

400-699  (869-044-0X12-1)  53  X 

700-899  (869-044-0X13-0)  50  X 

900-999 (869-044-0X14-6)  54  X 

1000-1199  (869-044-0X15-6;  24  X 

'200-1599       (869-044-0X16-4)  55  X 

'600-1899      (869-044-0X;7-2)     .         57  X 


Revision  Date 


10  Parts: 

1-50         (869-044-0X25-3) 

51-199 (869-044-0X26-1) 

200-499  (869-044-0X27-0) 

500-£nd  (869-044-0X28-8) 

11  (869-044-0X29-6) 

12  Parts: 

1-199   (869-O44-0X3O-0) 

200-219  (869-044-0X31-6) 

220-299  (869-044-0X32-6) 

300^99  (869-044-0X33-4) 

500-599  (869-044-0X34-2) 

600-£nd  (869-O44-0X35-1) 

13  (869-O44-00036-9) 


55X 
53  X 

55.x 
52.x 
53X 
55  X 

31  X 


27,X 
32.x 
54X 
41  X 
38X 
57.x 


"JOn 


1900-1939       (869-044-0X18-1) 21.X       •» 

1940-1949      (869-044-0X19-9'.  37  X 

1950-1999      (869-044-0X20-2;  45  X 

20aHnd (869-044-0X21-1)  43  X 

8  (869-044-0X22-9)  54  X 

9  Parts: 

1-199     (869-044-0X23-7) 

200-End  (869-044-0X24-5) 


jar 

jC- 
JO'- 

jOn 

-jar. 
jon 
Jan 
Jan 
Jon 
Jan 
Jan 
Jon 
J  an 
Jon 
Jan 
Jan 
Jan 
JOn 
jar-- 


jar 

Jan 
Jon 

JOn 
Jon 
Jan 
Jon 


2X1 

2X- 
2X' 

2X' 
2X' 

2X' 

2X' 
2001 
2X1 
2X1 
2X' 
2X' 
2X- 
2X' 
2X1 
2X' 
2X1 
2X1 
2X' 
2X1 
2X1 

2X^ 

2X' 

2X' 

2X^ 

2X1 
2X' 
2X1 


Jon.  1,2X1 


Jon 

Jon 
Jan 
Jon 
Jon 
Jon 


2X1 

2X1 
2X; 
2X1 
2X1 
2X' 


45.x        Jon   1.  2X! 


Tttle  Stock  Number 

14  Parts: 

'-59        (869-044^X037-7) 

60-139    (869-G44-OX36-5) 

'43-199    (869-044^X039-3) 

200-'  199  (869-044^)0040-7) 

"200-End  (869-044-00041-5) 

15  Parts: 

^299        (869-044-00042-3) 

300-79<;     (869-044-00043-1) 

S0O-£na   (669-044-X044-0) 

16  Parts: 

0-999       (869^344-00045-8 

lOOG-End (669-044-00046-6 

17  Parts: 

'-199        (869-044n)0048-2; 

200-239     (869-044-00049-' 

2'10-tna (869-044-0X50-^; 

18  Parts: 

1-399         (&69-044KX)C51-2) 

400-£na     (669-O44-X052-1) 

19  Parts: 

'-'40      (&65-044-.DX53-9) 

'41-199     (869-044-0X54-7) 

200-tna    (869-044-0X55-5) 

20  Parts: 

1-399         (869-044-0X5i;^3, 

400-499     (&65-J44-XG57-)) 

500-Ena    (669HJ44-0X58-0) 

21  Parts: 

-99  (669-344^»X59-«) 

'X-169     (865-344-0X60-1) 

■7a-'99     (665-044-DOOti-O) 

2X-299    (869-C44-X062-8) 

300-499    (865-044-00063-6) 

500-599      (66=H::ui4-00064-4) 

600-799     (865-044-0X65-2) 

800-1299  (865-344HX066-1) 

'300-End  (665-344-0X67-9) 

22  Parts: 

'-299  (&69-O44-00068-7) 

300-Eno     {669-O44^X)069-5) 

23  (869-044-0X70-9) 

24  Parts: 

C'-'99         (869-O44-0X"l-7) 

200-499     (565-044-0X72-5) 

500-699    (669-044-OX73-3) 

700-1699    (869-044-0X74-1) 

■  ^00-E-ic!  (869^344-0X75-0) 

25     (869-044-0X76-6 

26  Parts: 

§§'  C-'-'  6C       (869-O44-0X77-6J 

§§161-'  169      (869-044-0X76-4) 

§§1  170-1  3X  (869-044-OX  1*9-2) 

§§  1  301-1  4X  (869-044-0X80-6) 

§§  ''  401-'  44C  (869-042-0X61-1) 

§§144'-;5X  (869-044-00062-2) 

§§1  5C'l-'  64C  (869-044-0X83-1^ 

§§  1  641-:  85C  (869-044-0X84-9; 

§§1  851-1  9C7  (869-044-0X65-7)  . 

§§  1  906-1  'OX  (869-044-0X66-5) 

§§1  1X1-1  14X  (669-044-0006  M)  . 

§§1  1401-£nd   (869-044-0X88-1) 

2-29  (869-044-00089-01 

30-39  (869-044-00090-3)  . 

40-49   !869-044-0009!-l)  . 

50-299       (869-044-00092-0) 

300-499      (869-044-00093-5) 

500-599      (669-044-00094-6) 

6aHnd      (669^344-00095-4) 

27  Parts: 

1-199  (869-044-00096-2)  . 


P'lce         Revision  Date 


S7X)0 

55.x 

26.x 
d4.X 

37,X 

54X 

4t^  X 


45  X 
53  X 

45  X 

51  X 
55  X 

ScX 
23  X 

54X 

53  X 
2CX 

45  X 

5^X 
5'X 

37  X 
44X 
45X 
16X 
2'X 
i4X 
■5X 

52  X 
20X 

56X 
~2T. 

40X 

53  X 
45  X 

27  X 
55  X 

28  X 

5"X 

43X 
57X 

52  X 
41  X 
47  X 
4S.X 
44X 

53  X 
54.x 
53.x 
55.x 
58X 

37.x 
25.OT 
23  X 

54X 
■2X 
■5X 

57.x 


JOn 
Jon 
Jor 
Jon 
Jan 

JO'- 
Jan 
Jon 

jO!- 
J  a" 

Ap- 
Ap' 
^0' 

AD' 
Ap- 

Ad- 

Ap' 
-AP' 

Ap- 

Ad- 
Ad- 

ad^ 

Ap- 
Ap' 

Ad- 

AD' 

Ad- 

Ad- 

AD' 

ad- 


Ap- 
AP- 

Ap- 


Ap- 
AD' 
Ap- 
AD' 

ad^ 

Ap' 


AD' 
AD' 
AD' 
AD- 
Ap' 
AD' 

Ad- 
Ad- 

AD- 
Ad' 

Ad- 
Ad- 

AD' 

Ad- 

AD' 

AD' 

Ad' 

-AD' 

Ad- 


2X' 
2DC- 
2X' 
2X- 
2X- 

2X 

2X1 

?oc- 

2X' 
2X- 

2X- 

2X 

2X' 

2X- 
2X- 


2X- 
2X' 

2X- 
?X' 
20:' 

2X- 
2X' 
2X' 
2X- 
2X- 
2X- 
2X' 
2X- 
2X- 


20r 
20C- 

2X' 


2X' 

20C- 

20C 

2X1 

2X' 

2X- 


2X- 
2X1 
2X1 
2X' 
20X 
2X1 
2X'l 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 


Ad'  ■  2X1 
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TWIe 

200-End 


Stock  Number 

. (86V-044-00097-!) 


28  Parts:  

0-42         (869-044-00098-9) 

43-end     (869-044-00099-7) 

29  Parts: 

•0-99       (869-044-00  lOQ-4) 

100-499  (869-044-00101-2) 

500-899  (869-044-00102-1) 

900-1899  (869-044-00 103-9) 

1900-1910  (§§  1900  to 

1910  999)  (869-044-00104-7) 

1910  (§§1910  1000  to 

end)  (869-044-00105-5) 

191 1-1925  (869-044-00106-3) 

1926        (869-044-00 107-1) 

I927-£nd  (869-044-00108-0) 

30  Parts: 

1-199       (869-044-00109-8) 

200-699    (869-044-00!  lO-I) 

70O-End    (869-044-001 1 1-7) 

31  Parts: 

0-199      (869-044-001 12-8) 

200-End   (869-044-OCl  12-6) 

32  Parts 

1-39  Vol  I 

1-39  Vol.  II 

1-39  vol.111 

1-190       (869-044-00 

191-399    (869-044-00 

400-629  (869-044-00 

630-699  (869-044-OC 

700-799  (369-044-00 

300-End  (869-044-00 


114-4) 

115-2) 

1 1 7-9) 
il8-7) 
119-5) 


33  Parts: 

1-124      (869-044-00120-9) 

125-199  (869-044-00121-7) 

200-End   (869-044-00122-5) 

34  Parts: 

1-299       (869-044-00123-3) 

300-399  (869-044-00124-1) 

400-End  (869-044-00 125-0) 

35  (869-044-00126-8) 

36  Parts 

1-199      (869-044-00127-6) 

200-299  (869-044-00128-4) 

300-End   (869-044-00129-2) 


37 


(869-044-00130-6) 


38  Parts: 

0-17       (869-044-00131-4) 

18-End  (869-044-00132-2) 

39  (869-042-00 133-8) 


(869-044-00134-9) 
(869-044-00135-7) 
(869-044-00136-5) 
(869-044-00137-3) 
(869-044-00138-1) 


40  Parts: 

1-49  

50-51 

52(5201-52  1018) 
52  (52  1019-End) 

53-59  

60(60  1-End)   (869-044-00139-0) 

60  (Apps)  (869-044-00140-3) 

61-62    (369-044-00141-1) 

63  (63  1h53  599)  (869-044-00 142-0) 

63  (63  600-63  1 199)  (869-044-00143-8) 

63  (63  1 200-End)  (869-044-00144-6) 

64-71  (869-044-00145-4) 

72-80    (869-044-00146-2) 

81-85            (869-044-00147-1) 

86  (86  1-86  599-99)  (869-044-00 143-9) 

86  (86  600-1 -End)  (869-044-00149-7) 

87-99  (869-044-00150-1) 


PHc*       Ravision  Date 

26  00         Apt    !    200! 


55  00 

50  00 

45  00 
1400 
47  OC 
33  OC 

55  OC 

42  00 
20  00 
45  00 

55  X 

52  OC 
45  00 

53  OC 

3200 

56  00 

15.00 
19.00 
18.00 
5100 

57  00 
3500 
34.00 

42  00 

44  OC 

45  00 
55.00 
45  00 

43  00 
40  00 
56  OC 


34X 
33  OC 

55  OC 

45  OC 


53  OC 
55  OC 

28  00 


54  OC- 
38  OC 

50  OC 

55  00 
28  OC 
53  00 

51  X 
35  X 
53  X 
44X 
56X 
26  X 
55.x 
45X 

52  X 
45  X 
54X 


July  '  200' 
July  '    2X' 

July  :  2X1 

-July  1  2X1 

-July  1  2001 

July  1  2X' 

July  ;    2X1 

July  1,  2001 

^-July  1   2001 

July  1   2X' 

July  1   2X1 

July  1  2X1 
julv  1  200! 
.uly  !    2X1 

July  1  2001 
July  1.  2X1 

2  July  1.  1984 

^July  1.  1984 

•July  1   1984 

iJuly  1  2001 

July  1   2X' 

ijuly  1   2X' 

July  1,  2001 

July  1   2X1 

.jiy  1   2001 

July  1  2X' 
July  1,  2001 
July  1    200' 

July  '  2Xi 
July  1  2X1 
July  1    2001 


10  X       «July  1   2X1 


july  !  2X1 

.uiy  1  2X1 

july  1  2X1 

July  1  2001 

July  ■  2X1 

.■jly  '  2X1 

July  1  20X 


July  ! 
July  1 
juiy  ! 
July  1 
July  1 
july  1 
July  1 
July  1 
July  ! 
July  1 
July  1 
July  1 
July  1 
July  ' 
July  1 
July  1 
July  1 


200! 

2X' 

2X1 

2X1 

2001 

2X1 

2X 

2X1 

2X' 

2X1 

2X1 

2X! 

2X1 

200! 

2X! 

2001 

2001 


Title 


Stock  Number 


Price       Revision  Date 


100-135      (869-044-00151-9) 

i36-149 (869-044-00152-7) 

150-189 (869-044-00 15>5) 

190-259    (869-044-00154-3) 

260-265      (869-044-00155-1) 

266-299      (869-044-00156-0) 

300-399      (869-044-00157-8) 

400-424     (869-044-00158-6) 

425-699      (869-044-00 159-4) 

700-789       (869-044-00160-8) 

790-End  (869-044-00161-6) 


38.x 
55.x 
52.x 
34.x 
45.x 
45.x 
41.x 
51.x 
55.x 
55.x 
44.x 


July  1   2X1 
July  1.  2X1 


July 
July 


2X1 
2X1 


July  1  2001 

July  1  2001 

July  1  2001 

July  1  2X1 

July  1  2X1 

July  1.  2X1 

July  1  2001 


41  Chapters: 

1   1-1  to  1-10 

..     13.x 

..     13X 

..     14.x 

6X 

450 

..     13X 

..       9  50 

..     13.x 

..     13.x 

..     13.x 

..     13.x 

22.x 

45.x 

33.x 

24.x 

^July  1 
i>July  1 
iJuly  1 
3  July  1 
3  July  1 

2  July  1 
iJuly  1 

3  July  1 
^July  1 
3  July  1 
3  July  1 

July  1 
July  1 
July  1 
July 

1984 

1    1-1 1  to  Appendix  2  ('  Peserved)    

1984 

3-6             

1984 

■J 

1984 

8     

1984 

9                       

1984 

10-17     

1984 

18  Vol  i  Parts  1-5 

1984 

18  voi  II  Parts  6-19 

1984 

18  Vol  III  Parts  20-52 

1984 

19-lX 

1984 

1-lX  

101             

(869-044-00162-4)    . 
(&69-044-X  163-2) 
(869-044-X 164-1) 
(869-044-00 165-9) 

2001 
200! 

102-200      

2CMnd     

.  2X1 
2001 

42  Parts: 

1-399        (869-042-00162-1) 

400-429      (869-042-X 163-0) 

43ChEnd      (869-042-X  164-8) 

43  Parts: 

1-999         (869-042-X  165-6) 

1000-end  (869-042-00166-4) 


44 


.(869-042-X  167-2) 


45  Parts: 

l-'99         (869-042-00 168-1) 

200-499    (869-042-X  169-9) 

50Chn99  (869-042-00170-2) 

1200-End  (869-042-X171-1) 

46  Parts: 

1-10  (869-042-X  172-9) 

4lHi9  (869-042-00173-7)  . 

70-89  (869-042-001 74-5)  . 

90-139       (869-042-00175-3)  . 

140-155   (869-042-00176-1) 

156-165    (869-042-00177-0) 

166-199     (869-042-00178-8) 

200-499    (869-042-001 79-6) 

500-End    (869-044-00184-5) 

47  Parts: 

0-T9  (869-042-X  18 1-8) 

20-39  (869-042-00182-6) 

40-69  (869-042-X  183^) 

70-79        (869-042-00184-2)  . 

80-Ena       (869-042-X  185-1) 

48  Chapters: 

!  (Parts  1-51)  (869-042-00186-9) 

1  (Parts  52-99)   (869-042-X  187-7)  . 

2  (Parts  201-299) (869-042-00188-5)  . 

3-6  (869-042-X  189-3) 

7-!4  (869-042-00190-7) 

15-28  (869-042-00191-5) 

29-£nd     (869-042-X  192-3) 

49  Parts: 

1-99        (669-042-00193-1) 

1 00-185     (869-042-00194-0) 

186-'99   (869-042-001 95-6) 

200-399  (869-042-00196-6) 

400-999  (669-042-00197-4) 

1000-1 199  (869-042-00198-2) 


53  X 
55  X 
57  X 

45X 
55  X 

45  X 

50.x 
29X 
45  X 
54.x 

42.x 
34.x 
13  X 
41.x 
23  X 
31.x 
42X 
36.x 
23X 

54.x 
41X 
41.x 
54,X 
54X 

57  X 
45.x 
53X 
40X 
52.x 
53.x 
38X 

53.x 
57X 
17.x 
57.x 
58X 
25.x 


Oct   1   20X 

Oct   1.  20X 
Oct   1   2000 

Oct    1    2000 
Oct   1  20X 

Oct    1    20X 


Oct  1  20X 

Oct  1  20X 

Oct  1  2000 

Oct  1  20X 

Oct.  1  20X 
Oct  1  2000 
Oct  1  20X 
Oct   1   20X 

Oct   1,20X 


Oct 
Oct 
Oct 
CXt 


20X 
20X 
20X 

2X1 


Oct  1  2000 
Oct  1  20X 
Oct   1   20X 

Oct  1  20X 
Oct   1   20X 

Oct  1   2000 

Oct  1.  20X 

Oct  1   2000 

Oct  1.  20X 


Oct 
Oct. 


20X 
20X 


Oct.  1   20X 


Oct 

Oct 


2000 
20X 

Oct   1.2000 
Oct  1.  20X 

Oct  1,2CIX 
Oct.  1   20X 
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IX 


Tttle 

1200-End 


Stock  Number 

(869-042-X  199-1) 


Price       Revisioo  Date 

21.x        Oct   1    20X 


50  Parts: 

'-'99  (869-042-00200-8)  55  X  Oct    :    20X 

200-599 (869-042-00201-6)  35.X  Oct   i   20X 

600-£nd  (869-042-00202-4)  55.X  Oct!20X 

CFR  Index  and  Findings 

Aids  (869-044-00047-4)  56.X         jon    !    2X1 

Complete  20X  CFR  set .i  ,094.X  2000 

Microfiche  CFR  Edition 

SubscrptKXi  (moled  as  issued)  298  X  2000 

lndivK*x<  copies  2.X  2000 

Complete  set  (one-time  nxrtmg)    247.X  IW7 

Complete  set  (one-time  nnailing)   264.X  1996 

Becouse  frtte  3  b  or  annual  compikjhon  Itw  volume  and  at  pfevious  volurr^s 
sNxjkj  be  retaned  as  a  permonent  re«efence  source 

'The  Jiiy  1  1985  edrtor  o(  32  CfP  Parts  I-IW  contcwis  o  note  only  for 
Parts  1-39  nclusve  For  (he  tu«  text  o(  tt»  Detense  Acgusitior  l?egutations 
r  Parts  1-39  consuH  the  tt»ee  CFP  votumes  issued  as  o<  July  '  I9M  contan»>g 
those  ports 

^The  Jiiy  1  1985  edrton  cH  41  C»  Chapters  1-1(X)  contans  a  oote  onty 
for  Chapters  1  to  49  rciusive  For  the  tul  text  o(  procurement  regJotons 
r  Chapters  1  to  49  consult  the  etever  CFP  votumes  issued  as  o(  Jiiy  1 
1 984  contofw^g  those  chapters 

'  No  arnerdJments  to  the  volume  were  promulgated  durrg  the  peood  janucry 
i  2000.  through  Jonuoy  l  2001  The  CFP  volume  issued  as  o>  xrnxn  i 
2000  shoiid  be  retained 

'No  (jnendmenti  to  this  volume  were  promiigoted  durrg  Itw  perod  Apnl 
1  2000  through  April  1  2001  The  CW  volume  issued  as  o(  Aprl  ;  2000  shojd 
be  retoned. 

»No  an>en<tnerrt$  to  the  vokme  vrere  promvigoted  durng  the  ociod  July 
1  2000.  through  Juhr  1.  2001  The  CFB  volume  issued  as  oi  Juty  ^  2000  sTKxid 
be  retaned. 


Order  Now! 
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2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities. 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches    It  also 
includes  information  on  quasi-officiai  agencies  and  inter 
national  organizations  in  which  the  Inued  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
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$41  per  copy 
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Thf  FEDERAL  REGISTER  is  published  daily.  Monday  Birough 

fTi,;a\    •^xi  ept  ufficial  holidays,  by  the  Office  of  the  Federal 
Register   Ndtio!i,il  .■\rr:hives  and  Records  Administration. 
Washington   LX:  J0408.  under  the  Federal  Register  Act  J44  U.S.C. 
C'h    I.t)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Dot  iments,  I,'  S  Government  Printing  Office,  Washington.  DC 
,!l)402  IS  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 

available  to  the  [jubli!  regulations  and  legal  notices  issuedby 
Federal  ageiK  le^   These  include  Presidential  proclamations  and 
Exe(  utive  Orders,  Federal  agency  documents  naving  general 
applicabililv  and  legal  effect,  documents  required  to  be  published 
bv  art  of  f'ongress.  and  other  Federal  agency  documents  of  public 
interest 

Documents  are  on  file  for  public  inspection  in  the  Offioe  of  the 
Federal  Register  the  day  before  they  are  published,  unlass  the 
issuing  agentv  requests  earlier  filing.  For  a  list  of  documents 
(urrently  nn  file  for  public  inspection,  see  httpV/wwvi'.liara.gov/ 

fedreg. 

The  seal  of  the  National  .\rchives  and  Records  .\dmmistration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Keder,J  Register  Act.  Under  44  U.S.C.  1507. 
the  (  nntents   it  ihe  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  IS  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  US.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authontv  of  the  .\dministrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U  .S  C   4101  and  1  CFR  5  10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  pubhshed  and  it  incfudes  both  text 
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GPO  .•Kci  ess  users  can  choose  to  retrieve  online  Federal  Register 
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Portable  Uoc  ument  Format,  including  full  text  and  all  ^aphics). 
or  .SCMM.^RY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 

downloaded 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7503  of  November  15.  2001 
America  Recycles  Dav.  2001 


By  the  President  of  the  United  States  of  America 
A  Proclamation 


ser\'if.-i; 


We  riiust   prpser\H  our  ndturd;   heritage  \>\ 

land     RecNchng   helps   to   ser\e   th>    iniportcir^t    iiir:i  tion   by  cons*- 

natural    resources   as    we    reuse   then)    where    ue   -  «::     Rer\ 


,< 


our  enxuronment  and   helps  keep  America  beautiful   lor 
generations 


t;(-ioa  btewtin!^  o!  our 

"C   our 
^afeaunr;!^ 


present 


tuture 


The  Cnited  States  generates  more  than  2  iO  muhon   ton-  o!  numu  ipnl  solid 
waste  p',er\    \ear.   which  amounts  to  four  and   r.   half   pounds  of  trash  per 

the   .American   people, 


person    per   dri\     Howe\-er,   thanks   to   the   efforts   of 


we  are  ni3W  rertn'enng  more  than  64  million  ton 
and  that  rate  has  doubled  since  1990 


o:  usntue  nirtte 


rial  annually, 


Successful  recNcimg  includes  not  on!\   the  collection  of  materials,  but  al'-o 
the   manufacture   of   new    products    and    the    purchase    of    rec\cled    content 


protlucts  Bu\'ing  products  made  of  recAclf^d  materinis  (  f)ntrihutev  tc 
energx  conser\-ation  and  ultimateh",  a  cleaner  en\-ir(jn.ment  For 
recycling  one  aluminumi  can  saxes  enough  energ\  to  run  ■ 
for  three  hours  Rec\cling  a  ton  of  glass  sa\es  the  ecjui\r,lt' 
oi  fuel  oil.  and  recycling  solid  waste  prevents  th,e  release 
tons  of  carbon  into  the  air — roughlv  the  amount  emitted  <: 
million  c;ars 


lome^tic 
'\nm[)le. 


.e\    IS; 


oi 

nni 


set 

f  '-^   gtil.ons 
.■i"    nnlhnr: 


n-lnlkt' 


t place. 


^irchasing 


.\s    more    tircniucts    ma^ie    with    rec\iled    matericiis    reach    * 

mdivuiual    consumers,    corporations,   and    Federal    ngem  le-    ,,r( 

these  goods  as  cost-effective  and  responsibi'-  t)usiness  solution^    Such  it<\ms 

ma\    range    from    rec\-c:led    content    paper,    retre^ci    tire-     .,-u    :t-ie!mea    oil, 

to  c  onrrete  and  insulation  containing  rec  \Tle'i  niatt^rials. 

Our  Nation  is  making  great  progress  b\  rec\  cling  Fuit  w  ^'  :  ,in  and  must 
do  better  .America  Recvcles  Day  2001  represents  n  partnership'  .^niong  Crcn  ern- 
ment  mdustrw  and  enxuronmental  organizations  to  nroniote  rec\cling  nmi 
to  encourage  the  participation  of  all  our  cutizens  .Xs  ;v.r'  mI  thn  f\f-ni 
the  Federal  CTOxernment  hosted  a  poster  contest  for  the  children  o,f  Federal 
employees  to  help  raise  awareness  m  thc^  C-cnernmpnt.  an;!  across  the  Nation 
of  the  need  to  continue  protecting  the  enxironment  tn  rcHvcling  .Ml  .-\meri- 
cans  can  help  ■'Close  the  Recvcling  Circle."  h\  rec\cling  products  :n  our 
homes,  schools,  offices,  and  communities,  and  also  h\  purchasing  produ;  ts 
made  from  recvcled  materials  These  recxcling  and  remanufacturing  nc'iMties 
help  conserve  resources  and  also  stimulate  our  econonu  l\  >  re.itir.a  uifis 
and  revenue 


Last  year,  more  than  3  million  people  m  all  50  States  ^nd  2  C  S    territories 

committed  to  reduce,  reuse,  and  rec\cle  more  and  t 

For   America   Recvcles    Day    2001,    I    encourage   all    Americans    tc 

these   achievements   bv    recycling   and   bv    purchasing    and    using 

made  from  recycled  materials.  These  responsible  actions  c vm.   hel 

our  environment  and  conserve  natural  resources  for  the  benefit  of  dl 

NOW,  THEREFORE,  I,  GEORGE  \V  Bl'SH  F're-ident  of  ♦he  rnite.i  States- 
of  America,  by  virtue  of  the  authorit\-  vested  in  me  fn  th*'  Constitution 
and    laws   of  the   Cnited    States,    do    hereb\    proclaim    No\emher    1  "v    JOci] 


0  bu\  T(H'\i  led  prcuiiK  fs. 
tniiid  (in 
products 
"    protect 


! 
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as  America  Recycles  Day  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  November,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


IFR  Doc.  01-29158 
Filed  11-19-01.  8  45  ami 
BiilinR  code  :il95-01-P 


U^ 


58051 


Rules  and  Regulations 


hederal  Register 
Vol.  66,  No.  224 

Tuesday,  November  20,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera 
applicability  and  legal  effect   most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations  which  !s  published  under 
50  titles  pursuant  to  44  U  S  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Part  1205 

[CN-01-O01] 

2001  Amendment  to  Cotton  Board 
Rules  and  Regulations  Adjusting 
Supplemental  Assessment  on  Imports 

AGENCY:  .Agrirultuid!  Ntarketing  Service, 

LSD  A 

ACTION:  Fina!  rule, 

SUMMARY:  The  Agricultural  Marketing 

Service  {.-XMS)  i*  dmending  the  Cotton 
Board  Rules  and  Regii'ations  bv  raising 
the  value  assigned  to  imported  cotton 
for  the  purpose  of  calculating 
supplemental  assessments  collertt>d  fur 
use  bv  thp  Cotton  Research  and 
Promotion  Program,  ,\n  adjustment  is 
required  on  an  annual  basis  to  ensure 
that  the  assessments  collected  on 
imported  rotton  and  the  cotton  content 
of  imported  products  remain  similar  to 
those  paid  on  domesticaih'  produrod 
cotton 

EFFECTIVE  DATE:  December  JO.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick.  (202:  ~2l)-2259, 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  waned  the  re\  lew  process  required 
by  Execute  e  Order  12866  for  this 
action 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform,  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 


proceedings  must  be  exhausted  befor*- 

parlies  mav  file  suit  in  court   Cnder 
section  12  of  the  .^ct.  any  person  subject 
to  an  order  may  file  with  the  Secretarv 
a  petition  statmg  that  the  order,  anv 
provision  of  the  plan,  or  any  obligation 
imposed  in  connection  with  the  order  ;>- 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom   Such  person 
is  afforded  the  opportunitv  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretar}-  would  rule  on  the  petition 
The  Act  provides  that  the  District  Coun 
of  the  United  States  m  anv  district  m 
which  the  person  is  an  inhabitant,  or 
has  hi^  principal  place  of  business,  has 
lurisdu  tion  to  re\iew  the  Secretar\  s 
ruling,  provided  a  c:ompiaint  i*-  filed 
\v!thin  20  da\-  from  the  date  of  the 
*'ntr\  of  ruimu 

Regulatory  Klexibilit>  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulator}-  Flexibilitv  Act  (RFA)  (5 
U.S.C.  601  et'seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  wdl  not  have  a 
significant  economic  impact  on  a 
-uhvtantial  number  of  small  businesses. 

There  are  .in  estimated  10,000 
importers  who  are  presentiv  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order  This  rule  will  affect  importers  of 
cotton  and  cotton-con  •dining  products 
The  majoritv  of  these  importers  are 
-mail  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration,  This  rule  will  raise  the 
assessments  paid  by  the  importers 
under  the  Cotton  Researc  h  and 
Promotion  Order.  Even  though  the 
assessment  would  be  raised,  the 
increase  is  small  and  will  not 
significantly  affect  small  businesses. 
The  current  assessment  on  imported 
cotton  is  SO.0098.3.3  per  kilogram  of 
imported  cotton.  The  new  assessment  is 
SO  00996.5.  an  increase  of  SO. 0001 32  or 
a  1,^4  percent  increase  From  lanuarv 
through  December  2000  approximately 
520  million  was  collected  at  the 
SO  009833  per  kilogram  rate.  Should  the 
volume  of  cotton  products  imported 
into  the  U.S.  remain  at  the  same  level 
m  2001,  one  could  expect  the  increased 
assessment  to  generate  approximatelv 
S20  2  miUioja  or  a  1,34  percent  increase 
fnmi  2000 


Paperwork  Reduction 

In  compliance  with  Office  of 

Management  and  Budget  (OMB) 
regulations  !5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  iPR.-\j  (44  U.S.U,  3501  et  seq.)  the 
information  collection  requirements 
contained  in  the  regulation  to  be 
amended  have  been  previously 
appro\  eri  b\  OMB  and  were  assigned 
(  ontroi  nuiriher  0581-0093. 

Background 

The  Cotti.n  Kt'scMrch  and  Promotion 
Act  -Amendments  of  1990  enacted  by 
C.  neress  under  Subtitle  G  of  Title  XIX 
of  the  F nod.  Agriculture.  Conser\-ation 
and  Trade  Aa  of  1990  on  November  28. 

1990.  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

.\n  amended  Cotton  Research  and 
Promotion  Order  was  approved  bv 
producers  and  importers  voting  in  a 
referendum  held  July  17-26.  1991,  and 
the  amended  Order  was  published  in 
the  Federal  Register  on  December  10. 

1991,  u5e:.  FK  h44-i'    .'■.  ;  ;  .posed  rule 
implementing  thn  .ini.T,;i..d  Order  was 
published  in  the  Federal  Register  nn 
December  17.  1991     5h  FR  n5450 
implementing  rules  were  published  on 
July  1  and  2,  1992,  (57  FR  29181 )  and 
(57  FR  29431),  respectively. 

This  rule  will  increase  the  value 
assigned  to  imported  cotton  in  the 
Cotton  Board  Rules  and  Regulations  (7 
CFR  1205.510(b)(2)).  This  value  is  used 
to  calculate  supplemental  assessments 
on  imported  cotton  and  the  cotton 
content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  Si  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  Si  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  dome.stically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  the  practice  of 
assigning  the  calendar  year  weighted 
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d\  prai4(>  price  received  by  U.S.  farmers 
tor  I'planii  rotton  to  represent  the  value 
iif  iinporttni  c  nttnn.  This  is  done  so  that 
tht'  assessrnt'nt  on  domestically 
produced  cotton  and  the  assessment  on 
imported  (  ntton  and  the  cotton  content 
of  imported  producis  remain  similar. 
The  source  for  tlip  d\erage  price  statistic 
is  "Agricultural  FVices",  a  publication  of 
the  National  Agric:ultural  Statistics 
Service  (NASS)  of  the  Department  of 
Agriculture.  Use  of  the  weighted  average 
price  figure  in  the  calculation  of 
>uppipmentai  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
is  published  in  the  Federal  Register  (65 
IK  2.5236)  on  May  1,  2l)()i)   toi  the 
purpose  ijf  calculating  supplemental 
assessments  on  imported  cotton  is 
Si  0847  per  kilogram.  This  number  was 
calculated  using  the  annual  weighted 
average  price  received  by  farmers  for 

1  pland  cotton  during  the  calendar  year 
1999  which  was  SO. 492  per  pound  and 
multiplving  by  the  conversion  factor 

2  2046.  Using  the  Average  Weighted 
Price  Received  by  U.S.  farmers  for 

I  pland  cotton  for  the  calendar  year 
2000.  which  is  SO  n04  per  pound,  the 
new  value  of  imported  cotton  is  Si.  1111 
per  kiloyram  Th*-  amended  value  is 


S.0264  per  kilogram  more  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figures  are  obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  pounds. 

One  pound  equals  0.453597 
kilogranjs. 

One  Dollar  Per  Bale  .\ssessment 
Converted  to  Kilograms 

A  500  pound  bale  equals  226.8  kg. 
(500  X  .453597). 

Si  pet  bale  assessment  equals 
$0.002000  per  pound  (1/500)  or 
S0.004409  per  kg.  (1/226.8). 

Supplemental  Assessment  of\5/lO\  of 
One  Pepcent  of  the  Value  of  the  Cotton 
Converted  to  kilograms 

The  2000  calendar  year  weighted 
average  price  received  by  producers  for 
Upland  cotton  is  $0,504  per  pound  or 
$1.1111  per  kg.  (0.504  x  2.2046)  = 
1.1111. 

Five  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.005556 
per  kg.  (1.1111  X.005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  is  obtained  by  adding  the  $1 
per  bale  equivalent  assessment  of 
$0.004409  per  kg.  and  the  supplemental 
assessment  $0.005556  per  kg.  which 
equals  $0.009965  per  kg. 


The  current  assessment  on  imported 
cotton  is  SO. 009833  per  kilogram  of 
imported  cotton.  The  amended 
assessment  is  50,009965.  an  increase  of 
SO. 0001 32  per  kilogram.  This  increase 
reflects  the  increase  in  the  Average 
Weighted  Price  of  Upland  Cotton 
Received  by  U.,S.  Farmers  during  the 
period  lanuary  through  December  2000. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  caU  ulation.  the  figures 
in  this  table  have  been  re\ised.  These 
figures  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

One  HTS  number  subject  to 
assessment  pursuant  to  this  regulation 
and  found  in  the  assessment  table  has 
been  changed.  In  order  to  maintain 
consistency  between  HTS  and  the 
assessment  table,  the  changes  to  this  one 
number  have  been  incorporated  into  the 
assessment  table.  The  last  two  digits  of 
this  number  were  changed  to  provide 
for  statistical  reporting  purposes  and 
in\'olve  no  physical  change  [o  the 
products  they  represent.  The  assessment 
rate  for  the  one  number  has  been 
applied  to  eac:h  of  the  new  replacement 
numbers  in  the  assessment  table.  The 
following  table  represents  the  changes: 


Old  No. 


New  No. 


Conversion  Factor 


Assessment  cents/kg. 


6303910000 


6303910010 
6303910020 


06249 
0.6249 


0.6406 
0.6406 


A  proposed  rule  with  a  request  for 
comments  was  published  in  the  Federal 
Register  (66  FR  42464)  on  August  13. 
2001    No  comments  were  received 
during  the  period  (August  13  through 
September  12.  2001). 

List  of  Subjects  in  7  CFR  Part  1205 

.Adverti^int;   .X^rirultural  research, 
Uotton.  .Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
[ireamble,  7  CF"R  part  1205  is  amended 
as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1,  The  autfiority  citation  tor  Part  1205 
continues  to  read  as  follows: 

.Authority:  7  U.S.C.  2101-2118. 

2   In  55 1205  510.  paragraph  (b)(2)  and 
the  table  m  paragraph  (b)(3)(ii)  are 
revised  to  read  a.-^  follows: 


§1205  510    Levy  of  assessments. 

(b)  *   *   * 

(2)  The  1 2-month  average  of  monthly 
weighted  average  prices  received  by 
U.S.  fanners  will  be  calculated 
annualh'.  Such  weighted  average  will  be 
used  as  the  value  of  imported  cotton  for 
the  purpose  of  levying  the  supplemental 
assessment  on  imported  cotton  and  will 
be  expressed  in  kilograms.  The  value  of 
imported  cotton  for  the  purpose  of 
levying  this  supplemental  assessment  is 
$0.9963  per  kilogram. 

(3)* 

(ID 


Import  Assessment  Table— 
Contiruied 

[Raw  Cctlon  Fitjer] 


IWPORT  Assessment  Table 

j         [Raw  Cotton  Fitter] 


HT3  No 


5201000500 
5201001200 
5201001400 
5201001800 


Conv,  fact.    ,     Cents/kg. 


0 
0 

2J 


0  9965 
0  9965 
0  9965 
0  9965 


HTS  No. 

Conv.  fact. 

Cents/kg. 

5201002200  

0 

0  9965 

5201002400  

0 

0  9965 

5201002800  

0 

■  0.9965 

5201003400  

0 

09965 

5201003800  

0 

0  9965 

5204110000  

1  1072 

5204200000  

1  1072 

5205111000  

1  1072 

5205112000  

1  1072 

5205121000  

1  1072 

5205122000  

1  1072 

5205131000  

1  1072 

5205132000  

1  1072 

5205141000  

1  1072 

5205210020  

1  1072 

5205210090  

1  1072 

5205220020  

1.1072 

5205220090  

1.1072 

5205230020  

1  1072 

5205230090  

1,1072 

5205240020  

1  1072 
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Import  Assessment  Table- 
Continued 
[Raw  Cctlon  Fiber] 


Import  assessment  Table- 
Continued 
[Raw  Cotton  Fiber] 


Import  Assessment  Tab^e- 
Continued 
[Raw  Cotton  Fiber] 


HTS  No 


Conv.  fact.        Cents/kg 


HTS  No. 


5205240090 

5205310000 

520532000C 

5205330000 

5205340000 

52054 1 0020 

5205410090 

5205420020 

5205420090 

5205440020 

5205440090 

5206120000 

5206130000 

5206140000 

5206220000 

5206230000 

5206240000 

5206310000 

5207100000 

5207900000 

5208112020 

5208112040 

5208112090 

5208114020 

5208114060 

5208114090 

5208118090 

5208124020 

5208124040 

5208124090 

5208126020 

5208126040 

5208126060 

5208126090 

5208128020 

5208128090 

5208130000 

5208192020 

5208192090 

5208194020 

5208194090 

5208196020 

5208196090 

5208224040 

5208224090 

5208226020 

5208226060 

5208228020 

5208230000 

5208292020 

5208292090 

5208294090 

5208296090 

5208298020 

5208312000 

5208321000 

5208323020 

5208323040 

5208323090 

5208324020 

5208324040 

5208325020 

5208330000 

5208392020 

5208392090 

5208394090 

5208396090 

5208398020 

5208412000 


1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

05556 

05556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

1.1111 

0.5556 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1  1455 

1  1455 

1  1455 

1  1455 

1  1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1  1455 

1.1455 

1.1455 

1  1455 

1  1455 

1  1455 

1  1455 

1.1455 

1  1455 

1.1455 

1.1455 

1.1455 

1  1455 

1  1455 

1.1455 

1  1455 

1  1455 

1  1455 

1  1455 

1  1455 

1  1455 

1.1455 

1  1455 

1  1455 

1  1455 

1  1455 


1.1072 
1  1072 
1  1072 
1.1072 
1.1072 
1.1072 
1.1072 
1.1072 
1.1072 
1  1072 
1  1072 
0.5537 
05537 
0.5537 
0.5537 
0.5537 
0.5537 
05537 
1.1072 
0.5537 
1  1415 
1.1415 
1.1415 
1.1415 
.  1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1  1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1  1415 
1  1415 
1  1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1  1415 
1  1415 
1.1415 
1.1415 
1  1415 
1  1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1.1415 
1  1415 
1  1415 
1.1415 
1.1415 
1.1415 
1.1415 
1  1415 
1  1415 
1  1415 


Conv  fact         Cents/kg 


5208416000 

5208418000 

5208421000 

5208423000 

5208424000 

5208425000 

5208430000 

5208492000 

5208494020 

5208494090 

5208496010 

5208496090 

5208498090 

5208512000 

5208516060 

5208518090 

5208523020 

5208523045 

5208523090 

5208524020 

5208524045 

5208524065 

5208525020 

5208530000 

5208592025 

5208592095 

5208594090 

5208596090 

5209110020 

5209110035 

5209110090 

5209120020 

5209120040 

5209190020 

5209190040 

5209190060 

5209190090 

5209210090 

5209220020 

5209220040 

5209290040 

5209290090 

5209313000 

5209316020 

5209316035 

5209316050 

5209316090 

5209320020 

5209320040 

5209390020 

5209390040 

5209390060 

5209390080 

5209390090 

5209413000 

5209416020 

5209416040 

5209420020 

5209420040 

5209430030 

5209430050 

5209490020 

5209490090 

5209516035 

5209516050 

5209520020 

520959002b 

5209590040 

5209590090 


1.1455 
1  1455 
1.1455 

1  1455 
1,1455 
1.1455 
1.1455 
1.1455 


1.1455 

1  1455 

1  1455 

1.1455 

1.1455 

1.1455  ' 

1.1455  I 

1.1455  . 

1  1455  ! 

1.1455 

1  1455 

1.1455 

1.1455 

1.1455 

1.1455 

1  1455 

1.1455 

1.1455  : 

1.1455 

1  1455 

1.1455  , 

1.1455 

1.1455  I 

1.1455  1 

1.1455 

1.1455 

1.1455 

1  1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1  1455 

1.1455 

1.1455 

1  1455 

1.1455 

1.1455 

1  1455 

1.1455 

1  1455 

1.1455 

1.1455 

1.1455 

10309 

1.0309 

1.1455 

1  1455 

1.1455 

1  1455 

1.1455 

1.1455 

1  1455 

1  1456 

1.1455 

1.1455 


1  1415 

1  1415 

1  1415 

1  1415 

1  1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1,1415 

1,1415 

1  1415 

1  1415 

1  1415 

1.1415 

1  1415 

1  1415 

1.1415 

1.1415 

1.1415 

1.1415 

1  1415 

1  1415 

1  1415 

1  1415 

1.1415 

1.1415 

1.1415 

1,1415 

1  1415 

1.1415 

1.1415 

1  1415 

1  1415 

1.1415 

1.1415 

1.1415 

1  1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1  1415 

1  1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.0273 

1.0273 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 

1.1415 


HTS  No. 


Conv.  tact    Cents/kg 


5210114020 
5210114040 
5210116020 
5210116040 
5210116060 
5210118020 
5210120000 
5210192090 
5210214040 
5210216020 
5210216060 
5210218020 
5210314020 
5210314040 
5210316020 
5210318020 
5210414000 
5210416000 
5210418000 
5210498090 
5210514040 
5210516020 
5210516040 
5210516060 
5211110090 
5211120020 
5211190020 
5211190060 
5211210025 
5211210035 
5211210050  . 
5211290090 
5211320020  . 
5211390040  . 
5211390060 
5211490020  . 
521 1490090  . 
5211590025  . 
5212146090  . 
5212156020  . 
5212216090 
5509530030  . 
5509530060  . 
5513110020  . 
5513110040  . 
5513110060  . 
5513110090  . 
5513120000  . 
5513130020  . 
5513210020  . 
5513310000  . 
5514120020  . 
5516420060  . 
5516910060  . 
5516930090  . 
5601210010  . 
5601210090  . 
5601300000  . 
5602109090  . 
5602290000  . 
5602906000  . 
5604900000  . 
5607902000  . 
5608901000  ., 
5608902300  ., 
5609001000  .. 
5609004000  .. 
5701104000  .. 
5701109000  .. 


06873 

06873 

0  6873 

06873 

0  6873 

0  6873 

0.6873 

06873 

06873 

06873 

0  6873 

06873 

06873 

0.6873 

0.6873 

0.6873 

06873 

06873 

0.6873 

06873 

06873 

0,6873 

0,6873 

06873 

0.6873 

0,6873 

06873 

06873 

0.6873 

04165 

0  6873 

0  6873 

0  6873 

06873 

0  6873 

0.6873 

0.6873 

06873 

09164 

09164 

09164 

05556 

05556 

04009 

0  4009 

0  4009 

0  4009 

0  4009 

0  4009 

0  4009 

0  4009 

0  4009 

04009 

0  4009 

0  4009 
1.1455 

1  1455 
1  1455 
05727 
1  1455 

0  526 
0.5556 
08889 
1,1111 
1.1111 
1.1111 
0.5556 
0.0556 
0.1111 


0  6849 
0  6849 
0  6849 
06849 
06849 
0  6849 
06849 
06849 
06849 
06849 
0  6849 
0  6849 
06849 
06849 
06849 
06849 
0  6849 
06849 
06849 
06849 
06849 
0  6849 
06849 
06849 
06849 
06849 
06849 
0  6849 
06849 
04150 
06849 
06849 
0  6849 
06849 
0  6849 
0  6849 
0  6849 
0  6849 
09132 
0  9132 
09132 
0  5537 
05537 
0  3995 
0  3995 
0  3995 
0  3995 
03995 
0  3995 
0  3995 
0  3995 
0  3995 
0.3995 
0  3995 

0  3995 

1  1415 
1  1415 
1  1415 

0  5707 

1  1415 
0  5242 
0  5537 

0  8858 

1  1072 
1  1072 
11072 
0  5537 
00554 
0  1107 
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Import  Assessment  Table— 

Continued 

1    Continued 

Continued 

[Raw 

Cotton  Fiber] 

1   [Raw 

Cotton  Fiber] 

[Raw 

Cotton  Fiber] 

HIS  No. 

Conv  fact 

Cents/kg. 

HTSNo. 

Conv.  fact. 

Cents/kg. 

HTS  No 
6110909030  

Conv  fact. 
03946 

Cents/kg. 

5701901010  

-  ■       1 
1.0444 

1  0407 

6104632011  

0.3774 

0.3761 

0.3932 

5702109020  

1  1 

1  0962 

6104632026  

0.3774 

03761 

6110909040  

0.263 

0.2621 

5702312000  

0  0778 

0  0775 

6104632028  

03774 

03761 

6110909042  

0.263 

0.2621 

5702411000  

0  0722 

0  0719 

6104632030  

0.3774 

03761 

6111201000  

1  2581 

1 .2537 

5702412000 

00778 

0  0775 

6104632060  

0.3774 

0.3761 

6111202000  

1  2581 

1  2537 

5702421000  

0  0778  . 

0  0775 

6104692030  

0.3858 

0.3844 

6111203000  

1  0064 

1  0029 

5702913000  

00889 

0  0886 

610510C010  ... 

0.985 

09816 

6111205000  

1  0064 

1  0029 

5702991010  

1.1111 

1  1072 

6105100020  

0985 

0.9816 

6111206010  

1  0064 

1  0029 

5702991090  

1.1111 

1  1072 

6105100030  

0.985 

09816 

6111206020  

1  0064 

1  0029 

5703900000  

0  4489 

0  4473 

6105202010  

0.3078 

0  3067 

6111206030  

1  0064 

1  0029 

5801210000  

1  1455 

1  1415 

6105202030  

0.3078 

03067 

6111206040  

1.0064 

1.0029 

5801230000  

1  1455 

1  1415 

6106100010  

0.985 

09816 

6111305020  

02516 

0.2507 

5801250010  ' 

1  1455 

1  1415 

6106100020  

0.985 

09816 

6111305040  

0  2516 

02507 

5801250020 

1  1455 

1  1415 

6106100030  

0  985 

0  9816 

6112110050  

07548 

07522 

5801260020  

1  1455 

1  1415 

6106202010  

0.3078 

0  3067 

6112120010  

02516 

0.2507 

5802190000  1 

1  1455 

1  1415 

6106202030  

03078 

0  3067 

6112120030  

02516 

0.2507 

5802300030    ' 

0  5727 

0  5707 

6107110010  

1.1322 

1  1282 

6112120040  

02516 

0.2507 

5804291000 

1  1455 

1  1415 

6107110020  

1  1322 

1  1282 

6112120050  

02516 

0.2507 

5806200010 

0  3534 

03522 

6107120010  

0  5032 

05014 

6112120060  

02516 

0.2507 

5806200090 

0  3534 

0  3522 

6107210010  

08806 

08775 

6112390010  

1  1322  1 

1  1282 

5806310000 

1  1455 

1  1415 

6107220015  

03774 

03761 

6112490010  

0  9435 

09402 

5806400000 

0  4296 

0  4281 

6107220025  

0  3774 

03761 

6114200005  

0  9002 

08970 

5808107000 

05727 

0  5707 

6107910040  

1  2581 

1 .2537 

6114200010  

0  9002 

0.8970 

5808900010 

0  5727 

0  5707 

6108210010  

1 .2445 

1  2401 

6114200015  

0  9002 

08970 

5811002000 

1  1455 

1  1415 

6108210020  

1  2445 

1.2401 

6114200020  

1  286 

1  2815 

6001106000  

1  1455 

1  1415 

6108310010  

1.1201 

1.1162 

6114200040  

09002 

0.8970 

6001210000  

0  8591 

08561 

6108310020  

1.1201  1 

1.1162 

6114200046  

09002 

08970 

6001220000 

0  2864 

0  2854 

6108320010  

0  2489  ' 

0  2480 

6114200052  

0  9002 

0  8970 

6001910010 

08591 

0  8561 

6108320015  

0  2489 

0  2480 

6114200060  

0  9002 

0.8970 

6001910020 

0  8591 

0  8561 

6108320025  

02489 

0  2480 

6114301010  

0  2572 

02563 

6001920020 

0  2864 

0  2854 

6108910005  

1  2445 

1  2401 

6114301020  

02572 

02563 

6001920030 

0  2864 

0  2854 

6108910015  

1.2445  ' 

1  2401 

6114303030  

0  2572 

0  2563 

6001920040 

0  2864 

0  2854 

6108910025  

1.2445 

1  2401 

6115198010  

1.0417 

1  0381 

6002203000 

0  8681 

0  8651 

6108910030  

1  2445 

1  2401 

6115929000  

1  0417  1 

1  0381 

6002206000 

0  2894 

02884 

6108920030  

0  2489 

0  2480 

6115936020  

0.2315 

0.2307 

6002420000 

0  8681 

0  8651 

6109100005  

0  9956 

0  9921 

6116101300  

0  3655 

03642 

6002430010 

0  2894 

0  2884 

5109100007  

0  9956 

0  9921 

6116101720  

08528 

0.8498 

6002430080 

0  2894 

0  2884 

6109100009  

0  9956 

09921 

6116926420  

1  0965 

1 .0927 

6002921000 

1  1574 

1  1533 

6109100012  

09956 

09921 

6116926430  

1  2183 

1  2140 

6002930040 

0  1157 

0  1153 

6109100014  

0  9956 

09921 

6116926440  

1  0965 

1  0927 

6002930080 

0  1157 

0  1153 

6109100018  

0  9956 

0  9921 

6116928800  

1  0965 

1  0927 

6101200010 

1  0094 

1  0059 

6109100023  

09956 

0  9921 

6117809510  

09747 

09713 

6101200020 

1  0094 

1  0059 

6109100027  

0  9956 

0  9921 

6117809540  

0.3655 

03642 

6102200010 

1  0094 

1  0059 

6109100037  

09956 

0.9921 

6201121000  

0948 

0.9447 

6102200020 

1  0094 

1  0059 

6109100040  

0  9956 

0  9921 

6201122010  

08953 

0.8922 

6103421020 

0  8806 

0  8775 

6109100045  

0  9956 

09921 

6201122050  

06847 

0.6823 

6103421040 

0  8806 

0  8775 

6109100060   ... 

0  9956 

0  9921 

6201122060  

0  6847 

0.6823 

6103421050 

0  8806 

0  8775 

6109100065  

0  9956 

0  9921 

6201134030  

02633 

02624 

6103421070 

08806 

08775 

6109100070  

0.9956 

0  9921 

6201921000  

0  9267 

0.9235 

6103431520 

0  2516 

0.2507 

6109901007  

0.3111 

03100 

6201921500  

1  1583 

1.1542 

6103431540 

0  2516 

0.2507 

6109901009  

0.3111 

0.3100 

6201922010  

1  0296 

1.0260 

6103431550 

0  2516 

0  2507 

6109901049  .... 

0.3111 

03100 

6201922021  

1.2871 

1.2826 

6103431570 

0  2516 

02507 

6109901050  

0.3111 

03100 

6201922031  

1  2871 

12826 

6104220040 

0  9002 

08970 

6109901060  

0.3111 

03100 

6201922041  

1.2871 

1.2826 

6104220060 

0  9002 

0  8970 

6109901065  

03111 

0  3100 

6201922051  

1.0296 

1  0260 

6104320000 

0  9207 

0.9175 

6109901090  

0.3111 

0  3100 

6201922061  

1.0296 

10260 

6104420010 

0  9002 

0.8970 

6110202005  

1  1837 

1  1796 

6201931000  

0.3089 

0.3078 

6104420020 

09002 

08970 

6110202010  

1  1837 

1  1796 

6201933511  

0.2574 

0.2565 

6104520010 

0  9312 

09279 

6110202015  

1  1837 

1.1796 

6201933521  

0.2574 

02565 

6104520020 

09312 

09279 

6110202020  

1  1837 

1.1796 

6201999060  

0.2574 

0.2565 

6104622006 

08806 

08775 

6110202025  

1  1837 

1.1796 

6202121000  

09372 

09339 

6104622011 

08806 

0  8775 

6110202030  

1  1837 

i     1.1796 

6202122010  

1  1064 

1  1025 

6104622016 

08806 

0  8775 

6110202035  

1  1837 

1.1796 

6202122025  

1.3017 

1.2971 

6104622021 

08806 

0  8775 

6110202040  

1.1574 

1  1533 

6202122050  

08461 

0.8431 

6104622026  

08806 

08775 

6110202045  

1.1574 

1  1533 

6202122060  

08461 

08431 

6104622028  

08806 

0  8775 

6110202065  

1.1574 

1.1533 

6202134005  

02664 

0  2655 

6104622030  ... 

08806 

0  8775 

6110202075  

1.1574 

1  1533 

6202134020  

0333 

0.3318 

6104622060  ... 

08806 

0.8775 

6110909022  

0.263 

02621 

6202921000  

1  0413 

1.0377 

6104632006   .. 

0  3774 

0  3761 

6110909024  

0.263 

02621 

6202921500  

1.0413 

1  0377 
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[Raw  Cotton  Fiber] 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fitier] 


HTS  No. 

Conv  fad 
1.3017 

Cents/kg 
1  2971 

HTSNo. 

Conv  fact 
1.2451 

Cent&^kg 
1  2407 

HTS  f^o. 

Conv  fact 

CentsOtg 

6202922026  

6204624040  

6211118010  

1  1455 

1  1415 

6202922061  

1.0413 

1 .0377 

6204624045  

09961 

0  9926 

6211118020  

1  1455 

1  1415 

6202922071  

1  0413 

1  0377 

6204624050  

09961 

0  9926 

6211320007  

0  8461 

0  8431 

6202931000  

0.3124 

03113 

6204624055  

0  9854 

0  9820 

6211320010  

1.0413 

1  0377 

620293501 1  

0.2603 

0.2594 

6204624060  

0  9854 

0  9820 

6211320015  

1  0413 

1  0377 

6202935021  

0.2603 

0.2594 

6204624065  

09854 

0  9820 

6211320030  ... 

0  9763 

0  9729 

6203122010  

0.1302 

0  1297 

6204633510  

02546 

0  2537 

6211320060  .... 

0  9763 

0  9729 

6203221000  

1.3017 

1.2971 

6204633530  

02546 

0,2537 

6211320070  

0  9763 

0  9729 

6203322010  

1.2366 

1  2323 

6204633532  

0  2437 

0  2428 

6211330010  

0  3254 

0  3243 

6203322040  

1.2366 

1.2323 

6204633540  

!     02437 

02428 

6211330030  

0  3905 

0  3891 

6203332010  

0.1302 

0  1297 

6204692510  

0249 

0  2481 

6211330035  

0  3905 

0  3891 

6203392010  

1  1715 

1  1674 

6204692540  

0.2437 

0  2428 

6211330040  

0  3905 

0  3891 

6203399060  

02603 

02594 

6204699044  

0.249 

02481 

6211420010  

1.0413 

1  0377 

6203422010  

0.9961 

09926 

6204699046  

0.249 

02481 

6211420020  

1  0413 

1  0377 

6203422025  

0.9961 

09926 

6204699050  

0  249 

0  2481 

6211420025  

1.1715 

1  1674 

6203422050  

0.9961 

09926 

6205202015  

0  9961 

0  9926 

6211420060  

1  0413 

1  0377 

6203422090  

0.9961 

09926 

6205202020  

09961 

0  9926 

6211420070  

1  1715 

1  1674 

6203424005  

1  2451 

1  2407 

6205202025  

0  9961 

0  9926 

6211430010  

0  2603 

0  2594 

6203424010  

1.2451 

1  2407 

6205202030  

0.9961 

0  9926 

6211430030  

0  2603 

C  2594 

6203424015  

09961 

0.9926 

6205202035  

1  1206 

1  1167 

6211430040  

0.2603 

0  2594 

6203424020  

1  2451 

1.2407 

6205202046  

09961 

0  9926 

6211430050  

0  2603 

0  2594 

6203424025  

1.2451 

1.2407 

6205202050  

0  9961 

0  9926 

6211430060  .... 

0  2603 

0  2594 

6203424030  

1.2451 

1  2407 

6205202060  

09961 

0  9926 

5211430066  

0  2603 

0  2594 

6203424035  

1.2451 

1,2407 

6205202065  

0  9961 

0  9926 

6212105020  

0  2412 

0  2404 

6203424040  

09961 

0  9926 

6205202070  

09961 

0  9926 

6212109010  

09646 

0  9612 

6203424045  

09961 

0.9926 

6205202075  

0  9961 

0  9926 

6212109020  

0.2412 

0  2404 

6203424050  

0  9238 

09206 

6205302010  

03113 

0  3102 

6212200020  

03014 

0  3003 

6203424055  

0.9238 

0  9206 

6205302030  

0.3113 

0  3102 

6212900030  

0  1929 

0  1922 

6203424060  

0.9238 

0  9206 

6205302040  

0.3113 

03102 

6213201000  

1  1809 

1  1768 

6203431500  

0.1245 

0  1241 

6205302050  

0.3113 

0.3102 

6213202000  

1  0628 

1  0591 

6203434010  

01232 

0  1228 

6505302070  

0.3113 

0.3102 

6213901000  

0  4724 

0  4707 

6203434020  

0  1232 

0  1228 

6205302080  

0.3113 

03102 

62149OO010  

0  9043 

0  9011 

6203434030  

0.1232 

0  1228 

6206100040  

0  1245 

0  1241 

6216000800  

0.2351 

0  2343 

6203434040  

0.1232 

0  1228 

6206303010  

0.9961 

0  9926 

6216001720  

0  6752 

0  6728 

6203498045  

0.249 

02481 

6206303020  

0.9961 

0  9926 

62-'6003800  

1  2058 

1  2016 

6204132010  

0.1302 

0  1297 

6206303030  

09961 

0  9926 

6216004100  ... 

1  2058 

1  2016 

6204192000  

0  1302 

01297 

6206303040  

09961 

0  9926 

6217109510  .... 

1  0182 

1  0146 

6204198090  

0.2603 

0.2594 

6206303050  

09961 

0  9926 

6217109530  

0  2546 

0  2537 

6204221000  

1.3017 

1.2971 

6206303060  

0.9961 

0  9926 

6301300010  

0  8766 

0  8735 

6204223030  

1.0413 

1  0377 

6206403010  

03113 

0  3102 

6301300020  

0  8766 

0  8735 

6204223040  

1.0413 

1  0377 

6206403030  

0.3113 

03102 

6302100005  

1  1689 

1  1648 

6204223050  

1.0413 

1  0377 

6206900040  

0.249 

02481 

6302100008   ... 

1  1689 

1  1648 

6204223060  

1  0413 

1  0377 

6207110000  

1  0852 

1  0814 

6302100015  

1  1689 

1  1648 

6204223065  

1.0413 

1  0377 

6207199010  

03617 

03604 

6302215010  

08182 

0  8153 

6204292040  

0.3254 

0  3243 

6207210030  

1  1085 

1  1046 

6302215020  

08182 

0  8153 

6204322010  

1.2366 

1  2323 

6207220000  

0  3695 

0  3682 

6302217010  

1  1689 

1  1648 

6204322030  

1.0413 

1.0377 

6207911000  

1  1455 

1.1415 

6302217020  

1  1689 

1  1648 

6204322040  

1.0413 

1  0377 

6207913010  

1  1455 

1  1415 

6302217050  

1  1689 

1  1648 

6204423010  

1  2728 

1  2683 

6207913020  

1  1455 

1  1415 

6302219010  

08182 

0  8153 

6204423030  

09546 

09513 

6208210010  

10583 

1  0546 

6302219020  

08182 

0  8153 

6204423040  

09546 

09513 

6208210020  

1  0583 

1  0546 

6302219050 

0  8182 

0  8153 

6204423050  

09546 

0  9513 

6208220000  

0  1245 

0  1241 

6302222010  

0  4091 

0  4077 

6204423060  

09546 

0.9513 

6208911010  

1  1455 

1  1415 

6302222020  

0  4091 

0  4077 

6204522010  

1  2654 

1.2610 

6208911020  

1.1455 

1  1415 

6302313010  

08182 

0  8153 

6204522030  

1.2654 

1.2610 

6208913010  

1.1455 

1  1415 

6302313050  

1  1689 

1  1648 

6204522040  

12654 

1  2610 

6209201000  

1  1577 

1  1536 

6302315050 

08182 

0  8153 

6204522070  

1.0656 

1.0619 

6209203000  

09749 

09715 

6302317010   ,. 

1  1689 

1  1648 

6204522080  

1  0656 

1.0619 

6209205030  

0.9749 

09716 

6302317020 

1  1689 

1  1648 

6204533010  

02664 

0.2655 

6209205035  

0.9749 

09715 

6302317040 

1  1689 

1  1648 

6204594060  

02664 

0.2655 

6209205040  

1  2186 

1  2143 

6302317050 

1  1689 

1  1648 

6204622010  

09961 

09926 

6209205045  

09749 

0  9715 

6302319010 

08182 

0  8153 

6204622025  

09961 

0  9926 

6209205050  

0  9749 

09715 

6302319040 

08182 

08153 

6204622050  

0.9961 

0.9926 

6209303020  

02463 

02454 

6302319050 

0  8182 

08153 

6204624005  

1.2451 

1.2407 

6209303040  

02463 

02454 

6302322020 

0  4091 

0  4077 

6204624010  

1 .2451 

1.2407 

6210109010  

0  2291 

0.2283 

6302322040 

04091 

0  4077 

6204624020  

09961 

09926 

6210403000  

00391 

0  039C 

6302402010 

0  9935 

09900 

6204624025  

1.2451 

1.2407 

6210405020  

0  4556 

0  4540 

63025 1100C 

05844 

0  5824 

6204624030  

1.2451 

12407 

6211111010  

0  1273 

0  1269 

6302512000 

0  8766 

C  8^35 

6204624035  

1 .2451 

1.2407 

6211111020  

0  1273 

0  1269 

6302513000 

05844 

0  5824 
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HIS  No 

Conv.  tact 

Cents/kg 

6302514000  

0  8182 

08153 

6302600010  

1  1689 

1  1648 

6302600020  

1  052 

1  0483 

6302600030  

1  052 

1  0483 

6302910005  

1  052 

1.0483 

6302910015  

1  1689 

1.1648 

6302910025  

1052 

1.0483 

6302910035  

1  052 

1  0483 

6302910045  

1  052 

1  0483 

6302910050  

1  052 

1  0483 

6302910060  

1  052 

1  0483 

6303110000  

0  9448 

09415 

6303910010  

0  6429 

06406 

6303910020  

0  6429 

06406 

6304111000  

1  0629 

1  0592 

6304190500  

1  052 

1  0483 

6304191000  

1  1689 

1  1648 

6304191500  

0  4091 

0  4077 

6304192000  

0  4091 

04077 

6304910020  

0  9351 

09318 

6304920000  

09351 

09318 

6505901540  

0  181 

0  1804 

6505902060  

0  9935 

09900 

6505902545  

0.5844 

0.5824 

Dated.  November  14.  2001. 
A   I   Yales. 

Administrator.  Agricultural  Marketing 
Service. 
|FR  Doc.  01-28891  Filed  1 1-19-01;  8:45  ami 

BILLING  CODE  J410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RIN3150-AG83 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-MPC  Revision; 
Confirmation  of  Effective  Date 

agency:  N'u(  U-ar  Rt^gulatury 

Commission 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Nuclear  Regulaton- 
Commission  (NRG)  is  confirming  the 
effective  date  of  November  13.  2001 .  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Register  of  August  30.  2001  (66 
PR  45749)  This  direct  final  rule 
amended  the  NRCls  regulations  by 
revising  the  NAC-MPC  cask  system 
listing  within  the  "List  of  Approved 
vSpent  Fuel  Storage  Casks"  to  include 
Amendment  .No.  1  to  Certificate  of 
Oimpliance  .No   1025  This  document 
confirms  the  effective  date. 
DATES:  The  effective  date  of  November 
13.  2001,  is  confirmed  for  this  direct 
final  rule. 


ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website  (http:// 
ruleforuin.llnl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  McCausland.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Telephone  (301) 
415-6219  (E-mail:  jmm2@nrc.gov]. 

SUPPLEMENTARY  INFORMATION:  On  August 
30,  2001  (66  FR  45749).  the  NRG 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  in  10  CFR  part  72  by 
revising  the  NAC-MPC  cask  system 
listing  within  the  "List  of  Approved 
Spent  Fuel  Storage  Casks"  to  include 
Amendment  No.  1  to  Certificate  of 
Compliance  No.  1025.  Amendment  No. 
1  modifies  the  present  cask  system 
design  to  permit  a  licensee  to  use  an 
alternate  fuel  basket  design  with 
enlarged  fuel  tubes  in  corner  locations; 
increase  the  operational  time  limits 
provided  in  the  Technical 
Specifications  for  canister  loading, 
closure,  and  transfer  when  canister  heat 
loads  are  lower  than  design  basis  heat 
loads;  revise  the  canister  surface 
contamination  limits  in  Technical 
Specifications  to  maintain  worker  dose 
as  low  as  is  reasonably  achievable;  and 
revise  some  drawings  to  reflect  changes 
identified  during  cask  and  component 
fabrication  under  a  general  license.  In 
the  direct  final  rule.  NRC  stated  that  if 
no  significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  the  date  noted  above. 
The  NRC  did  not  receive  any  comments 
that  wananted  withdrawal  of  the  direct 
final  rule.  Therefore,  this  rule  will 
become  effective  as  scheduled. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  November.  2001. 
Michael  T.  Lesar, 

Chief.  Rules  and  Directives  Branch,  Division 

of  Administrative  Services,  Office  of 

Administration. 

(FR  Doc.  01-28922  Filed  11-19-01;  8:45  am) 

BILUNG  CODE  7590-0  IP 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  513 

RIN3141-AA25 

Debt  Collection 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  National  Indian  Gaming 
Commission  (Commission)  is  issuing 
interim  regulations  that  set,forth 
procedures  for  collecting  debts.  The 
Federal  Claims  Collection  Act  of  1966, 
as  amended  bv  the  Debt  Collection  Act 
of  1982  and  the  Debt  Collection 
Improvement  Act  of  1996,  requires 
agencies  to  issue  regulations  on  their 
debt  collection  procedures.  The  interim 
rule  outlines  procedures  mandated  by 
statutes  and  regulation.s  promulgated 
jointly  by  the  departments  of  the 
Treasury'  and  Justice  and  by  the  Office 
of  Personnel  Management.  The  rule 
includes  procedures  for  collection  of 
debts  through  administrative,  tax,  and 
salary  offset  and  administrative  wage 
garnishment.  The  Commission  requests 
comments  on  these  regulations. 
DATES:  These  regulations  are  effective 
on  November  20,  2001.  Written 
comments  on  these  regulations  must  be 
received  by  January  4.  2002. 
ADDRESSES:  Send  comments  to:  Debt 
Collection  Standards.  National  Indian 
Gaming  Commission,  Suite  9100.  1441  L 
St..  NW.,  Washington,  DC  20005;  telefax 
number  (202)  632-7066  (not  a  toll-free 
number).  Public  comments  may  be  read 
or  delivered  between  9  a.m.  and  12  p  m. 
and  2  p.m.  and  5  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Omberg,  at  (202)  632-7003  (not 
a  toll-free  number)  or  by  fax  at  (202) 
632-7066  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  requirements 
of  the  Federal  Claims  Collection  Act  of 
1966  (Pub.  L.  89-508.  80  Stat.  308)  as 
amended  by  the  Debt  Collection  Act  of 
1982  and  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134.  110  Stat.  1321).  These  regulations 
are  issued  in  conformity  with  the 
Federal  Claims  Collection  Standards  (31 
CFR  Ch.  IX).  Under  these  regulations, 
the  Commission  may  collect  debts  owed 
to  it  through  various  methods,  including 
administrative  offset,  tax  refund  offset, 
or  salary  offset. 

Subpart  A  of  the  regulation  addresses 
the  collection  of  debts  in  general  and 
incorporates  the  debt  collection 
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procedures  of  the  Federal  Claims 
Collection  Standards  (FCCS)  at  31  CFR 
parts  900  to  904.  It  provides,  as 
mandated  by  law.  that  the  Commission 
will  transfer  debts  that  are  delinquent 
for  over  180  days  to  Treasury  for 
collection  or  rjther  appropriate  action.  It 
also  provides  that  debts  that  are 
delinquent  for  fewer  than  180  days  may 
be  referred  to  Treasur\'. 

Subpart  B  sets  forth  the  due  process 
procedures  the  Commission  will  use  to 
collect  by  administrative  and  ta.\  refund 
offset  pursuant  to  31  LI.S.C.  3716  and 
3720A,and  31  CFR  285.2 

Subpart  C  sets  forth  the  due  process 
procedures  that  the  Commission  will 
use  for  debts  that  are  to  be  collected  by 
salarv-  offset  This  method  of  debt 
collection  is  used  when  a  Federal 
employee  is  indebted  to  the  Federal 
Government.  The  procedures  for  salan" 
offset  are  governed  bv:  5  L'.S.C.  5514;  31 
U.S.C.  3716;  Office  of  Personnel 
Management  (OPM)  regulations  at  5 
CFR  part  550,  subpart  K;  and  31  CFR 
285.7.  Agencies  are  required  to 
promulgate  their  ow^n  salary  offset 
regulations.  5  U.S.C.  5514(b)(1),  that 
must  conform  to  OPM  regulations  and 
be  approved  by  OPM  before  they 
become  effective  5  CFR  550.n65(a){l). 
The  Commission's  salary  offset 
provisions  have  been  reviewed  and 
approved  by  OPM. 

Subpart  D  provides  for  administrative 
wage  garnishment  pursuant  to  31  U.S.C. 
3720Dand  25  CFR  285.11. 

Because  these  interim  rules  are 
merely  procedural  in  nature  and 
implement  already  enacted  laws  on  debt 
collection,  the  Commission  is  providing 
only  a  30-day  comment  period. 

Regulatory  Flexibility  Act 

The  Regulatorv'  Flexibility  Act  (5 
U.S.C.  601  pt  seq  )  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
business,  or  small  organizations  include 
an  initial  regulator*'  flexibility  analvsis 
describing  the  regulation's  impact  on 
small  entities.  Such  an  analysis  is  not 
necessar\'.  however,  if  the  agencv 
certifies  that  the  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  605(b) 

The  Commission  has  considered  the 
impact  of  this  interim  regulation  under 
the  Regulatory  Flexibility  Act  The  debts 
owed  to  the  Commission  are  typicallv 
those  of  tribes  or  contractors.  While 
these  are  small  entities,  the  economic 
impact  on  them  is  not  significant 
because  the  regulations  do  not  create  a 
new  duty  to  pay  debts,  but  only  provide 


a  mechanism  for  collecting  debts  that 
are  already  due. 

Paperwork  Reduction  Act 

The  Commission  cei'afies  that  these 
regulations  do  not  require  additional 
reporting  under  the  criteria  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delav  of 
Effective  Date 

The  Commission  has  determined  that 
this  regulation  pertains  to  agency 
practice  and  procedure  and  is 
interpretati\e  in  nature  The  procedures 
contained  in  the  interim  regulation  for 
administrative  offset,  salarv  offset,  and 
tax  refund  offset  are  mandated  by  law 
and  by  regulations  promulgated  jointly 
by  the  Department  of  the  Treasun,'  and 
the  Department  of  Justice,  and  by  the 
IRS  Therefore,  the  interim  regulation  is 
not  subject  to  the  .■administrative 
Procedure  Act  (APA)  and  the 
requirements  of  the  .APA  for  a  notice 
and  comment  period  and  for  a  delayed 
effective  date.  5  U.S.C.  553(b)  and  (c). 
Nonetheless,  the  Commission  requests 
comments  from  the  public  and  will  take 
all  comments  into  consideration  before 
promulgating  the  final  regulation 

Unfunded  Mandates  Reform  Act  of 
1995 

Assessment  statements  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  U.S.C.  1531  et  seq.)  are 
not  required  for  regulations  that 
incorporate  requirements  specifically 
set  forth  in  law.  These  regulations 
implement  specific  statutorv 
requirements.  In  addition,  thev  do  not 
include  a  Federal  mandate  that  mav 
result  in  the  expenditure  by  the  private 
sector  or  by  State,  local,  and  tribal 
governments  of,  in  the  aggregate.  .SlOO 
million  or  more  in  any  one  year.  A 
statement  under  2  U.S.C.  1532  is 
therefore  not  required 

Submission  to  Congress  and  the 
General  .Accounting  OfRce 

Under  5  U.S.C.  801(a)(1)(A).  Agencies 
must  submit  rules  to  each  House  of 
Congress  and  the  Comptroller  Cjeneral  of 
the  United  States  before  publication  of 
this  interim  regulation  in  the  Federal 
Register.  This  interim  regulation  is  not 
a  major  rule  as  defined  at  5  U.S.C. 
804(3)(c)  and  is  not  a  major  rule  as 
defined  at  5  U  S.C.  804(2) 

List  of  Subjects  in  25  CFR  Part  513 

Claims.  Gambling,  Government 
employees,  Income  taxes,  Wages 


Dated:  November  6.  2001. 
Montie  R.  Deer, 

Chairniar.  Sationai  Indian  Gaming 
Commission. 

Accordingly  25  CFR  part  513  is  added 
to  read  as  follows: 

PART  51  li— DEBT  COLLECTION 

Subpart  A — General  Provisions 

Sec. 

513.1  What  definitions  apply  to  the 
regulations  in  this  part? 

513.2  What  is  the  Commission's  authority 
to  issue  these  regulations? 

513.3  What  happens  to  delinquent  debts 
owed  to  the  Commission? 

513.4  What  notice  will  the  Commission 
give  to  a  debtor  of  the  Commission's 
intent  to  collect  debts? 

513.5  What  is  the  Commission's  policy  on 
interest,  penalty  charges,  and 
administrative  costs? 

513.6  What  are  the  requirements  for  offset 
review? 

513.7  What  is  the  Commission's  policy  on 
revoking  a  debtors  ability  to  engage  in 
Indian  gaming  for  failure  to  pay  a  debt? 

Subpart  B — Administrative  and  Tax  Refund 
Offset 

513.20  What  debts  can  the  Commission 
refer  to  Treasury  for  collection  by 
administrative  and  tax  refund  offset? 

513.21  What  notice  will  a  debtor  be  given 
of  the  Commission's  intent  to  collect  a 
debt  through  administrative  and  tax 

rpfijrirj  nffsiPt'^ 

Subpart  C— Salary  Offset 

513.30  When  may  the  Commission  use 
salary  offset  to  collect  debts? 

513.31  What  notice  will  the  Commission,  as 
the  creditor  agency,  give  a  debtor  that 
salary  offset  will  occur? 

513.32  What  are  the  hearing  procedures 
when  the  Commission  is  the  creditor 
agency? 

513.33  Will  the  Commission  issue  a 
certification  when  the  Commission  is  the 
creditor  agency? 

513.34  What  opportunity  is  there  for  a 
voluntary  repayment  agreement  when 
the  Commission  is  the  creditor  agency? 

513.35  What  special  review  is  available 
when  the  Commission  is  the  creditor 
agency? 

513.36  Under  what  conditions  will  the 
Commission  refund  amounts  collected 
by  salary  offset? 

513.37  What  will  the  Commission  do  as  the 
paying  agency? 

Subpart  D — Administrative  Wage 
Garnishment 

513.40  How  will  the  Commission  handle 
debt  collection  through  administrative 
wage  garnishment? 

Authority:  31  U.S.C.  3711.  3716-3718. 
3720A,  3720D:  5  U.S.C.  5514;  25  U.S.C. 
2713(a)(1). 
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Subpart  A — General  Provisions 

513.1     What  definitions  apply  to  the 
regulations  in  this  part? 

As  used  in  this  part: 

(a)  Admmistrativp  offset  means  the 
withholding  of  funds  payable  by  the 
United  States  (including  funds  payable 
by  the  United  States  on  behalf  of  a  State 
government)  to  any  person,  or  the 
withholding  of  funds  held  by  the  United 
States  for  any  person,  in  order  to  satisfy 
a  debt  owed  to  the  United  States. 

(b)  Agency  means  a  department, 
agency,  court,  court  administrative 
office,  or  instrumentality  in  the 
executive,  judicial,  or  legislative  branch 
of  government,  including  a  government 
corporation. 

(c)  Chairman  means  the  Chairman  of 
the  Commission,  or  his  or  her  designee. 

(d)  Commission  means  the  National 
Indian  Ciaming  Commission. 

(e)  Creditor  agency  means  a  Federal 
agency  that  is  owed  a  debt. 

(f)  Dav  moans  calendar  day.  To  count 
days,  include  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
Federal  legal  holiday. 

(g)  Debt  and  claim  are  svnonvmous 
and  intert;hangeable.  Thev  refer  to, 
among  other  things,  fines,  fees,  and 
penalties  that  a  Federal  agency  has 
determined  are  due  the  United  States 
from  any  person,  organization,  or  entitv. 
except  another  Federal  agency  Fur  the 
purposes  of  administrative  offset  under 
31  L'.S.C.  3716  and  subpart  B  of  this 
part,  the  terms  "debt"  and  "claims" 
include  money,  funds,  or  property  owed 
to  a  State,  the  District  of  Columbia, 
.■\merican  Samoa.  Guam,  the  U.S.  Virgin 
islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  the 
Commonwealth  of  Puerto  Rico. 

(h)  Debtor  means  a  person,  contractor. 
Tribe,  or  other  entity  that  owes  a  debt 
to  the  Commission. 

(i)  Delinquent  debt  means  a  debt  that 
has  not  been  paid  within  the  time  limit 
prescribed  by  the  applicable  Act,  law,  or 
contract. 

(j)  Disposable  pay  means  the  part  of 
an  employee's  pay  that  remains  after 
deductions  that  must  be  withheld  bv 
law  have  been  made  (other  than 
deductions  to  execute  garnishment 
orders  for  child  support  and/or  alimony, 
in  accordance  with  5  CFR  part  581.  and 
for  commercial  garnishment  of  federal 
employees'  pay.  in  accordance  with  5 
CFR  part  582),  "Pay"  includes  current 
basic  pay,  special  pay,  incentive  pay, 
retired  pay,  and  retainer  pay. 

(k)  Employee  means  a  current 
employee  of  an  agency,  including  a 
current  member  of  the  Armed  Forces  or 
Reserve  of  the  Armed  Forces  of  the 
United  States 


(1)  DO/ means  the  U.S.  Department  of 
Justice. 

(m)  FCCS  means  the  Federal  Claims 
Collection  Standards,  which  are 
published  at  31  CFR  parts  900-904. 

(n)  FMS  means  the  Federal 
Management  Service,  a  bureau  of  the 
U.S.  Department  of  the  Treasury. 

(o)  Paying  agency  means  the  agency 
that  makes  payment  to  an  individual 
who  owes  a  debt  to  the  United  States. 

(p)  Payroll  office  means  the  office  in 
an  agency  that  is  primarily  responsible 
for  payroll  records  and  the  coordination 
of  pay  matters  with  the  appropriate 
personnel  office. 

(q)  Person  includes  a  natural  person 
or  persons,  profit  or  non-profit 
corporation,  partnership,  association, 
trust,  estate,  consortium,  tribe,  or  other 
entity  that  owes  a  debt  to  the  United 
States,  excluding  the  United  States. 

(r)  Salary  offset  means  a  payroll 
procedure  to  collect  debt  under  5  U.S.C. 
5514  and  31  U.S.C.  3716  by 
deduction(s)  at  one  or  more  officially 
established  pay  intervals  from  the 
current  pay  account  of  an  employee, 
without  the  employee's  consent. 

(s)  Tax  refund  offset  means  the 
reduction  of  a  tax  refund  by  the  amount 
of  a  past-due  legally  enforceable  debt. 

§513.2     What  is  the  Commission's 
authority  to  issue  these  regulations? 

(a)  The  C^ominission  has  authority  to 
issue  these  regulations  under  25  U.S.C. 
2713(a)(1)  of  the  Indian  Gaming 
Regulatory  Act.  The  Commission  is 
issuing  the  regulations  in  this  part 
under  the  authority  of:  The  FCCS,  the 
Debt  Collection  Act  of  1982  and  the 
Debt  Collection  Improvement  Act  of 
1996,  31  use.  3711,  3716-3718,  and 
3720A.  In  addition,  the  salary  offset 
provisions  are  issued  in  conformity  with 
5  use.  5514  and  its  implementing 
regulations  published  at  5  CFR  part  550. 
subpart  K. 

(b)  The  Commission  hereby  adopts 
the  provisions  of  the  FCCS  (31  CFR 
parts  900-904).  The  Commission's 
regulations  supplement  the  FCCS  as 
necessary. 

§513.3    What  happens  to  delinquent  det>ts 
owed  to  the  Commission? 

(a)  The  Commission  will  collect  debts 
in  accordance  with  these  regulations  in 
this  part 

fb)  The  Commission  will  transfer  to 
the  Department  of  the  Treasury  any  past 
due,  legally  enforceable  nontax  debt  that 
has  been  delinquent  for  180  days  or 
more  so  that  Treasury  may  take 
appropriate  action  to  collect  the  debt  or 
terminate  collection  action  in 
accordance  with  5  U.S.C.  5514,  26 
U.S,C.  6402,  31  U,S,C.  3711  and  3716, 


the  FCCS,  5  CFR  550.1108,  and  31  CFR 
part  285. 

(c)  The  Commission  may  transfer  any 
past  due,  legally  enforceable  nontax 
debt  that  has  been  delinquent  for  fewer 
than  180  days  to  the  Department  of 
Treasury  for  collection  in  accordance 
with  5  U.S.C.  5514.  26  U.S.C.  6402,  31 
U.S.C.  37irand3716.theFFCS.  5CFR 
550.1108,  and  31  CFR  part  285. 

§513.4    What  notice  will  the  Commission 
give  to  a  debtor  of  the  Commission's  intent 
to  collect  debts? 

(a)  When  the  Chairman  determines 
that  a  debt  is  owed  to  the  Commission, 
the  Chairman  will  send  a  written  notice 
(Notice),  also  known  as  a  demand  letter. 
The  Notice  will  be  sent  by  facsimile  or 
mail  to  the  most  current  address  known 
to  the  Commission.  The  Notice  will 
inform  the  debtor  of  the  following: 

(1)  The  amount,  nature,  and  basis  of 
the  debt: 

(2)  The  methods  of  offset  that  may  be 
employed: 

(3)  The  debtor's  opportunity  to 
inspect  and  copy  agency  records  related 
to  the  debt: 

(4)  The  debtor's  opportunity  to  enter 
into  a  written  agreement  with  the 
Commission  to  repay  the  debt; 

(5)  The  Commission's  policy 
concerning  interest,  penalty  charges, 
and  administrative  costs,  as  set  out  in 

§  513.5,  including  a  statement  that  such 
assessments  must  be  made  against  the 
debtor  unless  excused  in  accordance 
with  the  FCCS  and  this  part: 

(6)  The  date  by  which  payment 
should  be  made  to  avoid  late  charges 
and  enforced  collection: 

(7)  The  name,  address,  and  telephone 
number  of  a  contact  person  or  office  at 
the  Commission  that  is  available  to 
discuss  the  debt:  and 

(8)  The  debtor's  opportunity  for 
review. 

(b)  A  debtor  whose  debt  arises  from  a 
notice  of  violation  and/or  civil  fine 
assessment  that  has  become  a  final  order 
and  that  was  subject  to  the 
Commission's  appeal  procedures  at  25 
CFR  part  577  may  not  re-litigate  matters 
that  were  the  subject  of  the  final  order. 

§513.5    What  is  the  Commission's  policy 
on  interest,  penalty  charges,  and 
administrative  costs? 

(a)  Interest. 

(1)  The  Commission  will  assess 
interest  on  all  delinquent  debts  unless 
prohibited  by  statute,  regulation,  or 
contract. 

(2)  Interest  begins  to  accrue  on  all 
debts  from  the  date  that  the  debt 
becomes  delinquent.  The  Commission 
will  assess  interest  at  the  rate 
established  annually  by  the  Secretary  of 
the  Treasury  under  31  U.S.C.  3717. 
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(b)  Penalties.  The  Commission  will 
assess  a  penalty  charge  of  6  percent  a 
year  on  anv  portion  of  a  delinquent 
debt. 

(c)  Administrative  costs.  The 
Commission  will  assess  charges  to  cover 
administrative  costs  incurred  as  a  result 
of  the  debtor's  failure  to  pay  a  debt 
before  it  becomes  delinquent. 
Administrative  costs  include  the  cost  of 
providing  a  copy  of  the  file  to  the  debtor 
and  costs  incurred  in  processing  and 
handling  the  debt  because  it  became 
delinquent,  such  as  costs  incurred  in 
obtaining  a  credit  report  or  in  using  a 
private  collection  contractor,  or  service 
fees  charged  by  a  Federal  agency  for 
collection  activities  undertaken  on 
behalf  of  the  Commission. 

(d)  Interest,  penalties,  and 
administrative  costs  will  continue  to 
accrue  throughout  any  appeal  process. 

(e)  Allocation  of  payments.  A  partial 
or  installment  payment  by  a  debtor  will 
be  applied  first  to  outstanding  penalty 
assessments,  second  to  administrative 
costs,  third  to  accrued  interest,  and 
fourth  to  the  outstanding  debt  principal 

(f)  Additional  authority.  The 
Commission  may  assess  interest. 
penalty  charges,  and  administrative 
costs  on  debts  that  are  not  subject  to  31 
U.S.C.  3717  to  the  extent  authorized 
under  common  law  or  other  applicable 
statutory  authority. 

(g)  Waiver.  (1)  Regardless  of  the 
amount  of  the  debt,  the  Chairman  may 
decide  to  waive  collection  of  all  or  part 
of  the  accrued  interest,  penalty  charges 
or  administrative  costs  if  collection  of 
these  charges  would  be  against  equity 
and  good  conscience  or  not  in  the 
Commission's  best  interest. 

(2)  A  decision  to  waive  interest, 
penalty  charges,  or  administrative  costs 
may  be  made  at  any  time  before  a  debt 
is  paid.  However,  when  charges  have 
been  collected  before  the  waiver 
decision;  they  will  not  be  refunded  The 
Chairman's  decision  whether  to  waive 
collection  of  these  charges  is  final  and 
not  subject  to  further  review 

§  51 3.6    What  are  ttie  requirements  for 
offset  review? 

(a)  The  Commission  will  provide  the 
debtor  with  a  reasonable  opportunity  for 
an  oral  hearing  when  the  debtor 
requests  reconsideration  of  the  debt  and 
the  Commission  determines  that  the 
question  of  indebtedness  cannot  be 
resolved  by  review  of  the  documentary 
evidence, 

fb)  Unless  otherwise  required  by  law, 
an  oral  hearing  is  not  required  to  be  a 
formal  evidentiary  hearing,  although  the 
Commission  will  carefully  document  al! 
significant  matters  discussed  at  the 
hearing. 


(c)  When  an  oral  hearing  is  not 
required,  the  Commission  will  review 
the  request  for  reconsideration  based  on 
the  written  record. 

§513.7  What  is  the  Commission's  policy 
on  revolting  a  debtor  s  ability  to  engage  in 
Indian  gaming  for  failure  to  pay  a  debt? 

The  Chairman  of  the  Commission  mav 
revoke  a  debtor's  ability  to  operate. 
manage,  or  otherwise  participate  in  the 
operation  of  an  Indian  gaming  facility  if 
the  debtor  inexcusably  or  willfully  fails 
to  pay  a  debt  The  revocation  of  ability 
to  engage  in  gaming  may  last  only  as 
long  as  the  debtor's  indebtedness. 

Subpart  B — Administrative  and  Tax 
Refund  Offset 

§  51 3.20    What  debts  can  the  Commission 
refer  to  Treasury  for  collection  by 
administrative  and  tax  refund  offset? 

(a)  The  Commission  may  refer  any 
past  due,  legally  enforceable 
nonjudgment  debt  of  a  person  to  the 
Treasur\-  for  administrative  and  tax 
refund  offset  if  the  debt: 

(1)  Has  been  delinquent  for  at  least 
three  months  and  will  not  have  been 
delinquent  more  than  10  years  at  the 
time  the  offset  is  made: 

(2)  Is  at  least  $25.00  or  another 
amount  established  by  Treasury. 

(b)  Debts  reduced  to  judgment  may  be 
referred  to  Treasury  for  tax  refund  offset 
at  any  time 

§  513.21     What  notice  will  a  debtor  be  given 
of  tt>e  Commission  s  Intent  to  collect  a  debt 
through  administrative  and  tax  refund 
offset? 

(a)  The  Commission  will  give  the 
debtor  written  notice  of  its  intent  to 
offset  before  initiating  the  offset.  Notice 
will  be  mailed  to  the  debtor  at  the 
debtor's  last  known  address  as 
determined  by  the  Commission. 

(b)  The  notice  will  state  the  amount 
of  the  debt  and  notify  the  debtor  that 

(1)  The  debt  is  past  due  and.  unless 
repaid  within  60  days  after  the  date  of 
the  notice,  the  Commission  will  refer 
the  debt  to  Treasun'  for  administrative 
and  tax  refund  offset; 

(2)  The  debtor  has  60  calendar  days  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  legally 
enforceable:  and 

(3)  The  debfor  has  an  opportunity  to 
make  a  written  agreement  to  repay  the 
debt. 

Subpart  C— Salary  Offset 

§  51 3.30  When  may  tfte  Commission  use 
salary  offset  to  collect  debts? 

(a)  The  Commission  collects  debts 
c'.ved  by  employees  to  the  Federal 
Government  by  means  of  salary  offset 
under  the  authority  of:  5  U.S.C,  5514;  31 


U.SC,  3716;  5  CFR  part  550.  subpart  K; 
31  CFR  285  7.  and  this  subpart  Salary- 
offset  is  applicable  when  the 
Commission  is  attempting  to  collect  a 
debt  owed  by  an  individual  employed 
by  the  Commission  or  another  agency. 
fb)  Nothing  in  the  regulations  in  this 
subpart  precludes  the  compromise, 
suspension,  or  termination  of  collection 
actions  under  the  Federal  Claims 
Collection  Act  of  1966.  as  amended,  or 
the  Federal  Claims  Collection 
Standards. 

(c)  A  levy  pursuant  to  the  Internal 
Revenue  Code  takes  precedence  over  a 
salary  offset  under  this  subpart,  as 
provided  in  5  U.S.C.  5514(d)  and  31 
U.S.C.  3716 

(d)  The  regulations  in  this  subpart  do 
not  apply  to  any  case  where  collection 
of  a  debt  by  salar\'  offset  is  explicitly 
prohibited  by  another  statute. 

(e)  This  subpart's  regulations  covering 
notice,  hearing,  written  responses,  and 
final  decisions  do  not  apply  to: 

(1)  Any  routine  intia-agency 
adjustment  in  pay  that  is  attributable  to 
clerical  or  administrative  error  or  delay 
in  processing  pay  documents  that  have 
occurred  within  the  four  pay  periods 
preceding  the  adjustment,  or  any 
adjustment  to  collect  a  debt  amounting 
to  $50  or  less.  However,  at  the  time  of 
any  adjustment,  or  as  soon  thereafter  as 
possible,  the  Commissions  payroll 
agency  will  provide  the  employee  with 
a  written  notice  of  the  nature  and 
amount  of  the  adjustment  and  a  contact 
point  for  appealing  the  adjustment. 

(2)  Any  negative  adjustment  to  pay 
that  arises  from  the  debtors  election  of 
coverage  or  a  change  in  coverage  under 
a  Federal  benefits  program  requiring 
periodic  deductions  from  pay.  if  the 
amount  to  be  recovered  was 
accumulated  over  four  or  fewer  pay 
periods.  However,  at  the  time  of  the 
adjustment,  the  Commission's  payroll 
agent  will  provide  in  the  debtors 
earnings  statement  a  clear  statement 
informing  the  debtor  of  the  previous 
overpayment 

(f)  .\n  employee's  involuntary 
payment  of  all  or  any  of  the  debt 
through  salan,-  offset  will  not  be 
construed  as  a  waiver  of  any  rights  that 
the  employee  may  have  under  the  law. 
urdess  there  are  statutory  or  contractual 
provisions  to  the  contrary. 

§513.31     What  notice  will  tfw  Commission. 
as  the  creditor  agency,  give  a  detitor  that 
salary  offset  will  occur? 

(a)  Deductions  from  a  debtor's  salary- 
will  not  be  made  unless  the  Commission 
sends  the  debtor  a  written  Notice  of 
Intent  at  least  30  calendar  days  before 
the  salary  offset  is  initiated. 


I 
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(b)  The  Notice  of  Intent  will  include 
the  following: 

(1)  Notice  that  the  Commission  has 
reviewed  the  records  relating  to  the  debt 
and  has  determincfi  thnt  the  employee 
owos  the  debt: 

(2)  Notice  that,  after  a  30-day  period, 
the  Ci)mmission  will  begin  to  collect  the 
debt  h\  diniurtions  from  the  employee's 
current  disposable  pay  account  and  the 
date  on  which  deductions  from  salary 
will  start: 

(3)  The  amount  of  the  debt  and  the 
facts  giving  rise  to  it: 

(4)  The  frequency  and  the  amount  of 
the  intended  deduction  stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay 
not  to  exceeti  15  percent  of  the 
disposable  pay.  and  the  intention  to 

(  ontinue  the  deductions  until  the  debt 
and  all  accumulated  interest  are  paid  in 
full  or  resolved: 

(5)  The  name,  address,  and  telephone 
number  of  the  person  to  whom  the 
debtor  may  propose  a  written  alternative 
schedule  for  voluntary  repayment  in 
lieu  of  salary  offset.  The  debtor  must 
include  a  justification  for  the  alternative 
schedule  in  the  proposal; 

(6)  The  Commission's  policy 
concerning  interest,  penalties,  and 
administrative  costs,  set  out  at  §513.5, 
and  a  statement  that  assessments  will  be 
made  unless  excused  in  accordance 
with  the  FCCS: 

(7)  Notice  of  the  employee's  right  to 
inspect  and  copy  all  Commission 
records  pertaining  to  the  debt  and  the 
name,  address,  and  telephone  number  of 
the  Commission  employee  to  whom 
requests  for  access  must  be  made: 

(8)  Notice  of  the  employee's 
opportunity  to  a  hearing  conducted  by 
an  individual  who  does  not  work  for  the 
C'ommission  on  the  Commission's 
determination  of  the  existence  or 
amount  of  the  debt  and  the  terms  of  the 
repayment  schedule: 

IM)  .Notit  e  that  filing  a  request  for  a 
hearing  on  or  before  the  15th  calendar 
dav  following  the  debtor's  receiving  the 
Notice  of  Intent  will  stay  collection 
pro(  eedings  and  that  a  final  decision 
will  be  issued  at  the  earliest  practical 
date,  but  not  later  than  60  days  after  the 
filing  of  the  petition  for  hearing,  unless 
the  employee  requests,  and  a  hearing 
official  grants,  a  delay  in  proceedings; 

(10)  .An  explanation  of  the  effect  of 
subnutting  knowingly  false  or  frivolous 
statements;  and 

(111  \"tK,e  that  amounts  paid  on  or 
deductud  fiuin  debts  that  are  later 
waived  or  found  not  to  be  owed  will  be 
prnmptlv  refunded  fn  the  employee. 


§  513.32     Wtiat  are  the  hearing  procedures 
when  the  Commission  is  the  creditor 
agency? 

(a)  To  request  a  hearing,  the  debtor 
must  file,  within  15  days  of  receiving 
the  Commission's  notice  of  intent  to 
offset,  a  written  petition  signed  by  the 
debtor  and  addressed  to  the 
Commission  stating  why  the  debtor 
believes  the  Commission's 
determination  of  the  existence  or 
amount  of  the  debt  is  in  error.  The 
Commission  may  waive  the  15-day  time 
limit  for  filing  a  request  for  hearing  if 
the  employee  shows  that  the  delay  was 
due  to  circumstances  beyond  his  or  her 
control  or  because  the  employee  did  not 
receive  notice  of  the  15-day  time  limit. 
A  debtor  who  has  previously  obtained  a 
hearing  to  contest  a  debt  that  arose  from 
a  notice  of  violation  or  proposed  civil 
fine  assessment  matters  under  25  CFR 
part  577  may  not  re-litigate  matters  that 
were  at  issue  in  that  hearing. 

(b)  Regardless  of  whether  the  debtor  is 
a  Commission  employee,  the 
Commission  will  provide  a  prompt  and 
appropriate  hearing  before  a  hearing 
official  who  is  not  from  the 
Commission. 

(c)  The  hearing  will  be  conducted 
according  to  the  FCCS  review 
requirements  at  31  CFR  901.3(e). 

(d)  Unless  the  employee  requests,  and 
a  hearing  official  grants,  a  delay  in 
proceedings,  within  60  days  after  the 
petition  for  hearing  the  hearing  official 
will  issue  a  wTitten  decision  on: 

(1)  The  determination  of  the  creditor 
agency  concerning  the  existence  or 
amount  of  the  debt;  and 

(2)  The  repayment  schedule,  if  a 
schedule  was  not  established  by  written 
agreement  between  the  employee  and 
the  creditor  agency. 

(e)  If  the  hearing  official  determines 
that  a  debt  may  not  be  collected  by 
salar\'  offset  but  the  Commission  has 
determined  that  the  debt  is  valid,  the 
Commission  may  seek  collection  of  the 
debt  through  other  means  in  accordance 
with  applicable  law  and  regulations. 

(f)  The  form  of  hearings,  written 
responses,  and  final  decisions  will  be 
according  to  the  Commission's  review 
requirements  at  §  513.7.  Written 
decisions  regarding  salary  offset  that  are 
provided  after  a  request  for  hearing 
must  state:  The  facts  purported  to 
evidence  the  nature  and  origin  of  the 
alleged  debt;  the  hearing  official's 
analysis,  findings,  and  conclusions  as  to 
the  employee's  or  creditor  agency's 
grounds;  the  amount  and  validity  of  the 
alleged  debt;  and,  where  applicable,  the 
repayment  schedule. 


§  51 3.33    Will  the  Commission  issue  a 
certification  when  the  Commission  is  the 
creditor  agency? 

■^'es.  L^pon  completion  of  the 
procedures  established  in  this  subpart 
and  pursuant  to  5  U.S.C.  5514,  the 
Commission  will  submit  a  certification 
to  Treasury  or  to  a  paying  agency  in  the 
form  prescribed  by  the  paying  agency. 

§513.34    What  opportunity  is  there  for  a 
voluntary  repayment  agreement  when  the 
Commission  is  the  creditor  agency? 

(a)  In  response  to  a  Notice  of  Intent, 
an  employee  may  propose  to  repav  the 
debt  voluntarily  in  lieu  of  salary  offset 
by  submitting  a  written  proposed 
repayment  schedule  to  the  Commission. 
A  proposal  must  be  received  bv  the 
Commission  within  15  calendar  days 
after  the  employee  is  sent  the  Notice  of 
Intent. 

(b)  The  Commission  will  notif\'  the 
employee  whether,  within  the 
Commission's  discretion,  the  proposed 
repayment  schedule  is  acceptable. 

(c:)  If  the  proposed  repayment 
schedule  is  unacceptable,  the  employee 
will  have  15  calendar  days  from  the  date 
the  notice  of  the  decision  is  received  in 
which  to  file  a  request  for  a  hearing. 

(d)  If  the  proposed  repayment 
schedule  is  acceptable  or  the  employee 
agrees  to  a  modification  proposed  by  the 
Commission,  the  agreement  will  be  put 
in  writing  and  signed  by  the  employee 
and  the  Commission 

§513.35    What  special  review  is  available 
when  the  Commission  is  the  creditor 
agency? 

(aj  (IJ  An  employee  subject  to  salary 
offset  or  a  voluntary  repayment 
agreement  may,  at  any  time,  request  a 
special  review  by  the  Commission  of  the 
amount  of  the  salary'  offset  or  voluntary' 
repayment,  based  on  materially  changed 
circumstances,  including,  but  not 
limited  to,  catastrophic  illness,  divorce, 
death,  or  disability. 

(2)  The  request  for  special  review 
must  include  an  alternati\e  proposed 
offset  or  payment  schedvde  and  a 
detailed  statement,  with  supporting 
documents,  that  shows  why  the  current 
salary  offset  or  payment  results  in 
extreme  financial  hardship  to  the 
employee,  spouse,  or  dependents  The 
statement  must  indicate: 

(i)  Income  from  all  sources; 

(ii)  Assets; 

(iii)  Liabilities; 

(iv)  Number  of  dependents; 

(v)  Expenses  for  food,  housing, 
clothing,  and  transportation: 

(vi)  Medical  expenses:  and 

(vii)  Exceptional  expenses,  if  any. 

(b)  The  Commission  will  evaluate  the 
statement  and  documentation  and 
determine  whether  the  current  offset  or 
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repayment  schedule  imposes  extreme 
financial  hardship  on  the  employee.  The 
Commission  will  notify  the  employee  in 
writing  within  30  calendar  days  of  its 
determination,  including,  if  appropriate, 
a  revised  offset  or  payment  schedule.  If 
the  special  review  results  in  a  revised 
offset  or  repayment  schedule,  the 
Commission  will  provide  a  new- 
certification  to  the  paying  agency. 

§  51 3.36     Under  what  conditions  will  the 
Commission  refund  amounts  collected  by 
salary  offset? 

(aj  As  the  creditor  agency,  the 
Commission  will  promptly  refund  any 
amount  deducted  under  the  authority  of 
5  U.S.C.  5514.  when: 

(1)  The  Commission  determines  that 
the  debt  is  not  owed;  or 

(2)  An  administrative  or  judicial  order 
directs  the  Commission  to  make  a 
refund. 

(b)  Unless  required  or  permitted  by 
law  or  contract,  refunds  under  this 
section  will  not  bear  interest. 

§513.37     What  will  the  Commission  do  as 
the  paying  agency? 

(a)  When  the  Commission  receives  a 
certificaticm  from  a  creditor  agency  that 
has  complied  with  the  (Office  of 
Personnel  Management's  requirements 
set  out  at  5  CFR  550.1 109,  the 
Commission  will  send  the  employee  a 
written  notice  of  salary'  offset. 

(b)  If  the  Commission  receives  an 
incomplete  certification  from  a  creditor 
agency,  the  Commission  will  return  the 
certification  with  notice  that  the 
procedures  under  5  U.S.C.  5514  and  5 
CFR  550.1104  must  be  followed  and  a 
properly  certified  claim  submitted 
before  the  Commission  will  take  action 
to  collect  the  debt  from  the  employee's 
current  pay  account. 

(c)  Notice  to  a  debtor  will  include: 

(1)  The  Commission's  receipt  of  a 
certification  from,  a  creditor  agency: 

(2)  The  amount  of  the  debt  and  the 
deductions  to  be  made,  which  may  be 
stated  as  a  percentage  of  disposable  pa\ ; 
and 

(3)  The  date  and  pa\  period  when  the 
salary-  offset  will  begin. 

(d)  The  Commission  will  provide  a 
copy  of  the  notice  of  salary  offset  to  a 
creditor  agency. 

(e)  The  Commission  will  coordinate 
salary  deductions  under  this  subpart  as 
appropriate. 

(f)  The  Commission's  payroll  officer 
will  determine  the  amount  of  the 
debtor's  disposable  pay  and  will 
implement  the  salary-  offset 

(g)  The  Commission  may  use  the 
following  types  of  salary-  debt  collection: 

(1)  Lump  sum  offset  If  the  amount  of 
the  debt  is  equal  to  or  less  than  15 


percent  of  disposable  pay.  the  debt 
generally  will  be  collected  through  one 
lump  sum  offset. 

(2)  Installment  deductions.  The 
amount  deducted  from  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made 
unless  the  debtor  has  agreed  in  writing 
to  the  deduction  of  a  greater  amount.  If 
possible,  installment  payments  will 
liquidate  the  debt  in  three  years  or  less. 

(3)  Deductions  from  final  check.  A 
deduction  exceeding  the  15  percent  of 
disposable  pay  limitation  may  be  made 
from  any  final  salary  payment  under  31 
U.S.C.  3716  and  the  Federal  Claims 
Collection  Standards,  in  order  to 
liquidate  the  debt,  whether  the 
employee  is  leaving  voluntarily  or 
involuntarily. 

(4)  Deductions  from  other  sources.  If 
an  employee  subject  to  salary'  offset  is 
leaving  the  Commission  and  the  balance 
of  the  debt  cannot  be  liquidated  by 
offset  of  the  final  salary-  check,  then  the 
Commission  may  offset  later  payments 
of  any  kind  against  the  balance  of  the 
debt.as  allowed  by  31  U.S.C.  3716  and 
the  Federal  Claims  Collection 
Standards. 

(h)  When  two  or  more  creditor 
agencies  are  seeking  salary  offsets,  the 
Commission's  payroll  office  may,  in  its 
discretion,  determine  whether  one  or 
more  debts  should  be  offset 
simultaneously  within  the  15  percent 
limitation. 

(i)  The  Commission  is  not  authorized 
to  review  the  merits  of  the  creditor 
agency's  determination  with  respect  to 
the  amount  or  validity  of  the  debt 
certified  by  the  creditor  agency. 

Subpart  D — Administrative  Wage 
Garnishment 

§513.40     How  will  the  Commission  handle 
debt  collection  through  administrative  wage 
garnishment? 

This  part  adopts  all  the  provisions  of 
the  administrative  wage  garnishment 
regulations  contained  in  .Tl  CFR  285  11. 
promulgated  b\  Treasury-,  which  allow 
Federal  agencies  to  collect  debts  from  a 
debtor's  non-Federal  pay  by  means  of 
administrative  wage  garnishment 
authorized  by  31  V.S.C.  37200.  and  in 
5  CFR  parts  581  and  582.  promulgated 
by  the  Office  of  Personnel  Management, 
which  provides  for  garnishment  orders 
for  child  support  and/or  alimony  and 
commercial  garnishment  of  federal 
employees'  pay 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8967] 

RIN  1545-AY88 

Definition  of  Private  Business  Use 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  amends  the 
final  regulations  on  the  definition  of 
private  business  use  applicable  to  tax- 
exempt  bonds  issued  by  State  and  local 
governments.  The  amendments  provide 
that  certain  arrangements  do  not  result 
in  private  business  use  if  the  term  of  the 
use  does  not  exceed  50,  100  or  200  days, 
as  applicable. 

DATES:  Effective  Date:  These  regulations 
are  effective  November  20,  2001. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.141-15 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Brewer  at  i202J  622-3980 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  103(a)  of  the  Internal  Revenue 
Code  (Code)  provides  that,  generally, 
interest  on  any  State  or  local  bond  is  not 
included  in  gross  income.  However,  this 
exclusion  does  not  apply  to  any  private 
activity  bond  that  is  not  a  qualified 
bond. 

Under  section  141,  a  bond  is  a  private 
activity  bond  if  it  is  issued  as  part  of  an 
issue  that  meets  either  the  private 
business  use  test  and  the  private 
security  or  payment  test,  or  the  private 
loan  financing  test. 

The  private  business  use  test  is  met  if 
more  than  10  percent  of  the  proceeds  of 
an  issue  are  to  be  used  for  any  private 
business  use.  Section  141(b)(6)(A) 
defines  the  term  private  business  use  as 
use  (directly  or  indirectly)  in  a  trade  or 
business  carried  on  by  any  person  other 
than  a  governmental  unit.  For  this 
purpose,  use  as  a  member  of  the  general 
public  is  not  taken  into  account. 

Section  1.141-3  provides  guidance 
regarding  the  private  business  use  test. 
Generally,  the  private  business  use  test 
is  met  only  if  a  nongovernmental  person 
has  special  legal  entitlements  to  use  the 
financed  property  under  an  arrangement 
with  the  issuer.  The  existing  regulations 
provide  the  following  three  special  rules 
for  use  by  nongovernmental  persons 
under  short-term  arrangements: 

1.  Section  1.141-3(c)l3)  states  that  an 
arrangement  is  not  treated  as  general 
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public  use  if  the  term  of  the  use  under 
the  arrangement,  including  all  renewal 
options,  is  greater  than  180  days. 

2   Section  M41-3(dK3)(i)  provides 
that  certain  arrangements  are  not  private 
business  use  if  the  term  of  the  use  under 
the  arrangement,  including  all  renewal 
options,  is  not  longer  than  90  days. 

3.  Section  M41-3(d)(3)(ii)  provides 
that  certain  arrangements  are  not  private 
business  use  if  the  term  of  the  use  under 
the  arrangement,  including  all  renewal 
options,  is  not  longer  than  30  days. 

Section  1 .141-3(f)  contains  examples 
that  illustrate  these  special  rules. 

Explanation  of  Provisions 

C.omments  have  been  received 
requesting  that  the  regulations  provide 
for  additional  flexibility  in  structuring 
short-term  arrangements  with 
nimgovf'rnmental  persons.  For  example, 
( (immentators  have  requested  that  the 
IHO-day.  90-dav,  and  30-day  rules  of 
!5 1.141-3  be  changed  to  accommodate 
six-month,  thro'-month.  and  one-month 
■irrangements.  respectively  (i.e.. 
arrangements  with  terms  of  use  based 
on  months  that  exceed  30  days).  This 
Treasur\'  decision  adopts  this  suggested 
modification  bv  amending  §  1.141- 
3(c)(3).  (d)(3)  and  (f)  to  change  all 


references  to  180  days,  90  days,  and  30 
days  to  200  days,  100  days,  and  50  days, 
respectively. 

Effective  Dates 

The  changes  made  by  this  Treasun*' 
decision  apply  to  any  bond  sold  on  or 
after  November  20,  2001.  The  changes 
made  by  this  Treasury  decision  may  be 
applied  by  issuers  to  any  bond 
outstanding  on  November  20,  2001  to 
which  *!  1  141-3  applies. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  and  (d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations,  and. 
because  no  notice  of  proposed 
rulemaking  is  required,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Pursuant  to  section  7805(f)  of 
the  Code,  this  final  regulation  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


Drafting  Information 

The  principal  authors  of  these  final 
regulations  are  Bruce  M.  Serchuk  and 
Michael  P.  Brewer,  Office  of  Chief 
Counsel  (TE/GE).  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 

follows: 

Authority:  26  U  S.C  7805  *  *  * 

§1.141-3     [Amended] 

Par.  2.  In  the  list  below,  for  each 
paragraph  indicated  in  the  left  column, 
remove  the  words  indicated  in  the 
middle  column  from  wherever  they 
appear  in  the  paragraph,  and  add  the 
words  indicated  in  the  right  column: 


Paragfaph 


Remove 

Add 

(days) 

(days) 

180 

200 

90 

100 

30 

50 

180 

200 

180 

200 

180 

200 

90 

100 

30 

50 

1  141 -3(c)(3),  first  sentence  of  Introductory  text 

1  141-3(d)(3)(i)(A)  

1  i4l-3(d)i3)(ii)(A)   

1  141 -3(f)  Example  10,  penultimate  sentence  ... 
1  141 -3(f)  Example  12.  tfiird  sentence  (twice)   ., 

V14l-3(f)  Example  13.  fiftti  sentence  

1.141-3(f)  Example  15.  fourtfi  sentence  

1.141-3(f)  Example  I6(i).  last  sentence  


Par.  3.  Section  1  141-15  is  amended 

ds  follows: 

1.  Paragraph  (b)  is  redesignated  (b)(1) 

2.  A  paragraph  heading  for  newly 
designated  paragraph  (b)(1)  is  added. 

3   Paragraph  (b)(2)  is  added. 

The  additums  read  as  follows: 

§1.141-15    Effective  dates. 

•         •         *         *         * 

(b)  Effective  Dates — (1)  In  general. 


Novembbr  20,  2001  to  which  §  1.141-3 
applies. 

David  A.  Mader, 

AssistantDeputy  Commissioner  of  Internal 

Rfvt'nur. 

Approvi'd:  Nnvemlwr  14.  2001. 
Mark  Weinberger, 
Assistant^Secretary- ofttie  TKOsun: 
IFR  Dm    (11-28908  Filed  1 1-19-01;  8:45  ami 
BILUNG  CODE  4830-01 -P 


*     *     * 


{!)  CtTtciin  short-tenn  arrangements. 
The  provisions  of  §  1.141-3  that  refer  to 
arrangements  for  200  davs.  100  davs,  or 
.50  (id\s  apply  to  any  bond  sold  on  or 
after  November  20,  2001  and  may  be 
applied  to  any  bond  outstanding  on 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-01-203] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Neponset  River,  MA 

agency:  Coast  Cuard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  Granite 
A\enue  Bridge,  mile  2.5.  across  the 
.Neponset  River  between  Boston  and 
Milton,  Massachusetts.  This  temporarv 
rule  will  allow  the  bridge  to  remain  in 
the  closed  position  from  November  19, 
2001  through  February  22.  2002  This 
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temporan,'  rule  is  necessary  to  facilitate 
necessary  structural  repairs  at  the 
bridge. 

DATES:  This  temporary  rule  is  effective 
from  November  19,  2001  through 
February  22,  2002. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue,  Boston.  Massachusetts.  02110. 
7  a.m.  to  3  p.m..  Monday  through 
Friday,  except  Federal  holidays  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
lohn  McDonald.  Project  Officer.  First 
Coast  Guard  District,  at  (617)  223-8364 
SUPPLEMENTARY  INFORMATION: 

Regulatory-  History 

Pursuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register 

This  closure  is  not  expected  to  have 
any  impact  on  navigation  because  there 
have  been  no  requests  to  open  this 
bridge  during  the  effective  date  of  this 
closure  for  the  past  five  years.  Vessel 
traffic  that  uses  this  bridge  is  comprised 
of  recreational  vessels  that  are  normallv 
in  storage  during  the  winter  months 
Accordingly,  an  NPRM  was  considered 
unnecessary  and  any  delay  in  the  rule's 
effective  date  is  considered  contrar\  to 
the  public  interest  because  this  work  is 
necessary  maintenance  that  must  be 
performed  without  undue  delay  to 
assure  safe,  reliable  operation  of  the 
bridge. 

Background  and  Purpose 

The  Granite  Avenue  Bridge  has  a 
vertical  clearance  in  the  closed  position 
of  6  feet  at  mean  high  water  and  16  feet 
at  mean  low  water  The  existing 
drawbridge  operating  regulations  listed 
at  33  CFR  117.611  require  the  bridge  to 
open  on  signal,  from  May  1  through 
October  31.  6  a.m.  to  12  midnight  .M  all 
other  times  the  bridge  shall  open  on 
signal  if  at  least  a  one-hour  notice  is 
given. 

The  bridge  owner.  Massachusetts 
Highway  Department,  requested  a 
temporary  rule  change  to  facilitate 
structural  maintenance  and  replacement 
of  the  bridge  roadway  deck  at  the 
bridge. 

This  temporary  rule  will  allow  the 
bridge  to  remain  in  the  closed  position 
from  November  19,  2001  through 
February  22,  2002.  The  Coast  Guard 
believes  this  rulemaking  is  reasonable 
because  navigation  should  not  be 
impacted  since  there  have  been  no 


requests  to  open  the  Granite  .'\venue 
Bridge  November  through  Februar\- 
during  the  past  five  years. 

Regulatory  Evaluation 

This  temporan-  final  rule  is  not  a 
significant  regulator\'  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order  It  is  not  significant  under  the 
regulator.'  policies  and  procedures  of 
the  Department  of  Transportation  'DOT; 
(44  FR  11040;  Feb.  26,  1979)  The  Coast 
Guard  expects  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  fall  Regulatory 
Evaluation  under  paragraph  ioe  of  the 
regulator)  policies  and  procedures  of 
DOT  IS  unnecessan,    This  conclusion  is 
based  on  the  fact  that  the  bridge  has  not 
recei\ed  any  requests  to  open  during  the 
requested  closure  period  for  the  past 
five  years 

Small  Entities 

Under  the  Regulator.'  Flexibilitv  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  temporary  final  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities    comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmentdl  jurisdictions 
with  populations  less  than  50.000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(bi  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  not  received  any  requests 
to  open  during  the  requested  closure 
period  for  the  past  five  years. 

Collection  of  Information 

This  temporary  final  rule  does  not 
pro\!de  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  Pt  seq  }. 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary-  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
Section  2.B.2  .  Figure  2-1.  paragraph 


(32)(e).  of  Commandant  Instruction 
M16475.1C.  this  temporan.  final  rule  is 
categorically  excluded  from  further 
environmental  doc:umentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
temporar\-  final  rule 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 

implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Ck)vernment  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  .\ffect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator)'  action" 
under  Executi\e  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  .■\ffairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjerts  in  33  CFR  Part  117 

Bridges, 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  11  7  as  fnjln'v\s 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1,  The  authorit\  ( itation  for  part  117 
continues  to  read  as  follows: 

.\uthority:  33  U.S.C.  499;  49  CFTt  1  46;  33 

CFR  1  05-1  (g);  section  117.255  also  issued 
under  the  authoritv  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2,  From  November  19,  2001  through 
February  22,  2002.  in  §117  611, 
paragraph  (a)  is  temporarily  suspended 
and  a  new  paragraph  (c)  is  added  to  read 

as  follows: 

§117.611     Neponset  River. 
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(c)  The  Granite  Avenue  Bridge  need 
not  open  for  the  passage  of  vessel  traffic. 

Dated:  November  8.  2001. 

G.N.  Naccara, 

Rear  Adniinil.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 

IFR  D<K,  01-28966  Filed  11-19-01;  8:45  am) 

BILLING  CODE  4910-1S-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-192] 
RIN  2115-AA97 

Safety  and  Security  Zones:  LPG 
Transits.  Portland,  Maine  Marine 
Inspection  Zone  and  Captain  of  the 
Port  Zone 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  safetv  and  securitv  zones  in 
the  Captain  of  the  Port.  Portland,  Maine 
zone.  1  mile  ahead.  1/2  mile  astern,  and 
1000-yards  on  either  side  of  any  vessel 
capable  of  carrying  Liquefied  Petroleum 
Gas  (LPG).  This  rulemaking  also 
establishes  safety  and  security  zones  of 
.500  yards  around  any  LPG  vessel  while 
it  is  moored  at  the  LPG  receiving  facility 
located  on  the  Piscataqua  River  in 
Nevvington.  New  Hampshire.  Entry  or 
movement  within  these  zones  bv  any 
vessel  of  any  description,  without  the 
e.xpress  permission  of  the  Captain  of  the 
Port.  Portland.  Maine  or  his  authorized 
patrol  representative,  is  strictlv 
prohibited 

DATES:  This  rule  is  effective  from 
November  9.  2001  through  [une  21. 
2002. 

ADDRESSES:  Doruments  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Portland.  Maine.  103  Commercial 
Street.  Portland.  Maine  between  8  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  Holidavs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (lunior  Grade)  VV.  W.  Gough, 
Chief.  Ports  and  VVaterwavs  Safetv 
Branch.  Port  Operations  E)epartment, 
Captain  of  the  Port.  Portland.  Maine  at 
(207)  780-;i251 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

Pursuant  to  ,t  CSC.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Due  to  the 
catastrophic  nature  and  extent  of 


damage  realized  from  terrorist  attacks 
on  the  World  Trade  Center  and 
Pentagon  on  September  11,  2001  this 
rulemaking  is  urgently  necessary  to 
protect  the  national  security  interests  of 
the  United  States  against  future 
potential  terrorist  strikes  against  civilian 
targets.  National  security  and 
intelligence  officials  warn  that  future 
terrorist  attacks  against  civilian  targets 
are  possible.  Due  to  the  flammable 
nature  of  Liquefied  Petroleum  Gas  (LPG) 
and  the  potential  impact  the  explosion 
of  an  LPG  vessel  would  have  on 
Portsmouth  Harbor  and  the  surrounding 
area,  the  delay  inherent  in  the  NPRM 
process  is  contrary  to  public  interest 
insofar  as  it  would  render  LPG  vessels 
in  the  Captain  of  the  Port,  Portland, 
Maine  zone  vulnerable  to  subversive 
activity,  sabotage  or  attack.  The  delay 
inherent  in  the  NPRM  process  is  also 
unnecessarv'  since  this  rulemaking  is 
needed  to  protect  the  safety  of  the 
vessels,  persons  and  others  in  the 
maritime  communitv  from  the  hazards 
associated  with  the  transit  and  limited 
maneuverability  of  a  large  tank  vessel. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  possible 
terrorist  attacks  against  LPG  vessels,  and 
to  protect  other  vessels,  waterfront 
facilities,  the  public  and  the  Portsmouth 
Harbor  and  surrounding  areas  on  the 
Piscataqua  River  from  potential  sabotage 
or  other  subversixe  acts,  accidents  or 
other  causes  of  a  similar  nature.  In 
addition,  the  zones  protect  persons, 
vessels  and  others  in  the  maritime 
community  from  the  hazards  associated 
with  the  transit  and  limited 
maneuverability  of  a  large  tank  vessel. 
Immediate  action  is  required  to 
accomplish  these  objectives.  Any  delay 
in  the  effective  date  of  this  rule  is 
impracticable  and  contrary  to  the  public 
interest.  These  zones  should  have 
minimal  impact  on  the  users  of  the 
Captain  of  the  Port.  Portland.  Maine 
zone.  Bigelow  Bight.  Portsmouth  Harbor 
and  the  Piscataqua  River,  as  LPG  vessel 
transits  are  infrequent.  Vessels  have 
ample  water  to  transit  around  the  zones 
while  vessels  are  transiting  in  Bigelow 
Bight.  Portsmouth  Harbor  and  the 
Piscataqua  River.  The  zones  established 
while  the  vessel  is  transiting  are  moving 
safety  and  security  zones,  allowing 
vessels  to  transit  ahead,  behind,  or  after 
passage  of  an  LPG  vessel.  Public 
notifications  will  be  made  prior  to  an 
LPG  transit  via  local  notice  to  mariners 
and  marine  information  broadcasts. 


Background  and  Purpose 

On  September  11.  2001.  two 
commercial  aircraft  were  hijacked  from 
Logan  Airport  in  Boston.  Massachusetts, 
and  fiown  into  the  World  Trade  Center 
in  New  York,  New  York,  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  are  likely.  Due  to  these 
heightened  security  concerns,  safety  and 
security  zones  are  prudent  for  LPG  tank 
vessels,  which  may  be  likely  targets  of 
terrorist  attacks  due  to  the  flammable 
nature  of  LPG  and  the  serious  impact  on 
the  Port  of  Portsmouth,  New  Hampshire 
and  surrounding  areas  that  may  be 
incurred  if  an  LPG  vessel  was  subjected 
to  a  terrorist  attack. 

This  rulemaking  establishes  safety 
and  security  zones  in  a  radius  around 
LPG  vessels  while  the  vessels  are 
moored  at  the  SEA-3.  Inc.  LPG 
receiving  facility  on  the  Piscataqua 
River  in  Newington.  New  Hampshire.  It 
also  creates  a  moving  safetv  and  security 
zone  any  time  an  LPG  vessel  is  within 
Captain  of  the  Port,  Portland,  Maine 
zone,  as  defined  in  33  CFR  3.0,5-15.  in 
the  internal  waters  of  the  United  States 
and  the  navigable  waters  of  the  United 
States.  Under  the  Ports  and  Waterways 
Safety  Act.  navigable  waters  of  the 
United  States  includes  all  waters  of  the 
territorialsea  of  the  United  States  as 
described  in  Presidential  Proclamation 
No.  5928  of  December  27.  1988.  This 
Presidential  Proclamation  declared  that 
the  territorial  sea  of  the  United  States 
extends  to  12  nautical  miles  from  the 
baselines  of  the  United  States 
determined  in  accordance  with 
international  law.  This  regulation 
establishes  safety  and  seciuity  zones 
with  identical  boundaries  covering  the 
following  areas  of  the  Portland,  Maine 
Marine  Inspection  Zone  and  Captain  of 
the  Port.  Zone:  (a)  All  waters  of  the 
Piscataqua  River  within  a  500-yard 
radius  of  any  Liquefied  Petroleum  Gas 
vessel  while  it  is  moored  at  the  SEA  3, 
Inc.  LPG  receiving  facility  on  the 
Piscataqua  River.  Newington.  New- 
Hampshire;  and  (b)  except  as  provided 
in  paragraph  (a)  of  this  section,  in  the 
waters  of  the  Portland.  Maine  Marine 
Inspection  Zone  and  Captain  of  the  Port. 
Zone,  all  waters  one  mile  ahead,  one 
half  mile  astern,  and  1000-yards  on 
either  side  of  any  Liquefied  Petroleum 
Gas  vessel. 

This  rulemaking  also  temporarily 
suspends  a  safety  zone  for  transits  of 
tank  vessels  carrying  Liquefied 
Petroleum  Gas  in  Portsmouth  Harbor, 
Portsmouth,  New  Hampshire.  Title  33 
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CFR  165.103  currently  provides  for 
safety  zones  during  the  transit  of  loaded 
LPG  vessels  as  follows:  the  waters 
bounded  by  the  limits  of  the  Piscataqua 
River  Channel  and  extending  1000- 
yards  ahead  and  500-yards  astern  of 
tank  vessels  carrying  LPG  vessel 
Liquefied  Petroleum  Gas  while  the 
vessel  transits  Bigelow  Bight. 
Portsmouth  Harbor,  and  the  Piscataqua 
River  to  the  LPG  receiving  facility  at 
Newington  New  Hampshire  until  the 
vessel  is  safely  moored  and  while  the 
vessel  transits  outbound  from  the 
receiving  facility  through  the  Piscataqua 
River.  Portsmouth  Harbor  and  Bigelow 
Bight  until  the  vessel  passes  the 
Gunboat  Shoal  Lighted  Bell  Buoy  "1" 
(LLNR  185).  This  safety  zone  recognizes 
the  safety  concerns  with  transits  of  large 
tank  vessels,  but  is  inadequate  to  protect 
LPG  vessels  from  possible  terrorist 
attack,  sabotage  or  other  subversive  acts. 
National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  Due  to  the  flammable 
nature  of  LPG  vessels  and  impact  the 
ignition  of  this  cargo  would  have  on 
Portsmouth  Harbor,  areas  along  the 
Piscataqua  River  and  surrounding  areas, 
increased  protection  of  these  vessels  is 
necessar*'.  In  comparison  to  33  CFR 
§  165.103,  this  rulemaking  provides 
increased  protection  for  LPG  vessels  as 
follows:  it  establishes  500-yard  safety 
and  security  zones  around  LPG  vessels 
while  moored  at  the  LPG  receiving 
facility  on  the  Piscataqua  River. 
Newington.  New  Hampshire;  and  it 
provides  continuous  protection  for  LPG 
vessels  1  mile  ahead.  '  i'  mile  astern,  and 
1000-yards  on  each  side  of  LPG  vessels 
anytime  a  vessel  is  within  the  waters  of 
the  Portland.  Maine  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone 
rather  than  limiting  the  protection  to 
vessels  carrynng  LPG  and  which  are 
transiting  to  and  from  the  facility.  It  also 
extends  the  zones  to  1000  yards  on 
either  side  of  the  vessel  rather  than 
limiting  the  zone  to  the  limits  of  the 
Piscataqua  River  Channel.  The 
increased  protection  provided  in  this 
rulemaking  also  recognizes  the  safety 
concerns  associated  with  an  unloaded 
LPG  vessel.  33  CFR  §  165.103  only 
establishes  safety  zones  around  loaded 
LPG  tank  vessels  or  while  the  vessel  is 
transferring  its  cargo  This  rulemaking 
establishes  safety  and  security  zones 
around  any  LPG  vessels,  loaded  or 
unloaded,  any  time  a  LPG  vessel  is 
located  in  the  Portland  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone,  including  the  internal  waters  and 
out  to  12  nautical  miles  from  the 
baseline  of  the  United  States.  These 


zones  provide  necessary'  protection  to 
unloaded  vessels,  which  continue  to 
pose  a  safety/security  hazard  This 
rulemaking  also  recognizes  the 
continued  need  for  safetv  zones  around 
LPG  vessels,  which  are  necessary  to 
protect  persons,  facilities,  vessels  and 
others  in  the  maritime  community,  from 
the  hazards  associated  with  the  transit 
and  limited  maneuverability  of  a  large 
tank  vessel. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port, 
Portland.  Maine.  Each  person  or  vessel 
in  a  safety  and  security  zone  shall  obey 
any  direction  or  order  of  the  Captain  of 
the  Port.  Portland.  Maine.  The  Captain 
of  the  Port.  Portland.  Maine  may  take 
possession  and  control  of  any  vessel  in 
a  security  zone  and/or  remove  any 
person,  vessel,  article  or  thing  from  a 
security  zone.  No  person  may  board, 
take  or  place  any  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port.  Portland.  Maine. 
These  regulations  are  issued  under 
authority  contained  in  50  U.S.C.  191,  33 
U.S.C.  1223,  1225  and  1226. 

Any  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  by. 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000).  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 
In  addition,  this  rulemaking  provides 
for  increased  protection  on  each  side  of 
the  vessel,  extending  the  protection 
from  the  limits  of  the  navigable  channel, 
to  1000  yards  on  each  side  of  any  LPG 
vessel.  This  safety  and  security  zone 
also  protects  vessels  which  are  not 
loaded  but  which  may  continue  to 
present  a  safety  concern  due  to  ignition 
of  the  vapor  material. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order  It  is  not 
significant  under  the  regulator.-  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040: 
February  26.  1979)  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  hill 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 


procedures  of  DOT  is  unnecessar\-  for 
the  following  reasons:  This  Securitv 
zone  encompasses  only  a  portion  of  the 
Portland  Maine  Marine  Inspection  Zone 
and  Captain  of  the  Port.  Zone  around 
the  transiting  LPG  carrier,  allowing 
vessels  to  safely  navigate  around  the 
zones  without  delay  and  maritime 
advisories  will  be  made  to  advise  the 
maritime  community  of  the  Security 
zone  when  in  effect. 

Small  Entities 

Under  the  Regulator\'  Flexibility  Act 
(5  U.S.C.  601  et  seq],  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000, 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  5  L'.S.C.  eosfb)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
have  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
for  Federalism  under  that  order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  .Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
L'nfunded  Mandate  is  a  regulation  that 
requires  a  state,  local  or  tribal 
government  or  the  private  sector  to 
incur  costs  without  the  Federal 
government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  Unfunded  Mandate, 

Talcing  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  .^ctions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


j 
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Civil  Justice  Reform 

This  rule  mt'ets  applicable  standards 
in  section  ,3(<i)  and  3(b)(2)  of  Executive 
tJrder  12988,  Civil  Iu.stice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden. 

Protection  of  Children 

The  C;oast  Guard  has  analyzed  this 
rule  under  E.xecutive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
1317.S.  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribe,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categoricallv  excluded  from  further 
environmental  documentation. 

Energy  Effects  , 

The  Coast  Guard  has  analyzed  this 
rule  under  Exe'cufive  Order  13211, 
Actitms  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy   It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterwavs. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1  05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Suspend  33  CFR  165.103  from 
November  9.  2001  through  June  21. 
2002. 

3.  From  November  9.  2001  through 
June  21,  2002,  add  temporarv 

§  165.T01-192  to  read  as  follows: 

§165.101-192    Safety  and  Security  Zones: 
LPG  Carriers  transits  in  Portland  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone,  Portsmouth  Hart>or,  Portsmouth  New 
Hampshire. 

(a)  Location.  The  following  areas  are 
safety  and  security  zones:  (1)  All  waters 
of  the  Piscataqua  River  within  a  500- 
yard  radius  of  any  Liquefied  Petroleum 
Gas  vessel  while  it  is  moored  at  the  SEA 
3.  Inc.  LPG  receiving  facility  on  the 
Piscataqua  River,  Newington,  New 
Hampshire. 

(2)  Except  as  provided  in  paragraph 
(a)(1)  of  tliis  section,  in  the  internal 
waters  of  the  United  States  and  the 
navigable  waters  of  the  United  States,  as 
defined  by  33  U.S.C.  1222(5).  that  are 
within  the  of  the  Portland,  Maine, 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone,  all  waters  one  mile 
ahead,  one  half  mile  astern,  and  1000- 
yards  on  either  side  of  any  Liquefied 
Petroleum  Gas  vessel. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §§  165.23 
and  165.33  of  this  part,  entry  into  or 
movement  within  this  zone  is 
prohibited  unless  previously  authorized 
by  the  Captain  of  the  Port  (COTP), 
Portland,  Maine. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel  On-scene 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
and  local,  state,  and  federal  law 
enforcement  vessels.  Emergency 
response  vessels  are  authorized  to  move 
within  the  zone,  but  must  abide  by 
restrictions  imposed  by  the  Captain  of 
the  Port,  Portland,  Maine. 

Dated;  .November  8.  2001. 

M.  P.  O'Malley, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port.  Portland.  ME. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  169 

[USCG-1 999-5525] 
RIN2115-AF82 

Mandatory  Ship  Reporting  Systems 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMARY:  The  Coast  Guard  adopts,  as 
final,  with  changes,  its  interim  rule 
published  on  June  1.  1999.  The  interim 
rule  implemented  two  mandator\'  ship 
reporting  systems  in  an  effort  to  reduce 
the  threat  of  ship  collisions  to 
endangered  northern  right  whales  (also 
known  as  North  Atlantic  right  whales). 
The  final  rule  clarifies  reporting 
requirements. 

DATES:  This  final  rule  is  effective 
December  20.  2001 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-1 999-5525  and  are 
available  for  inspection  or  copving  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington.  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  regarding  this  rule,  contact 
Lieutenant  Alan  Blume,  Office  of  Vessel 
Traffic  Management  (G-M\W).  Coast 
Guard,  telephone  202-267-0550623.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  contact  Dorothy 
Beard.  Chief,  Dockets.  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  June  1,  1999.  the  Coast  Guard 
published  an  interim  rule  entitled 
Mandatory  Ship  Reporting  Systems  in 
the  Federal  Register.  In  that  publication 
we  solicited  comments  (64  FR  29229). 
On  June  9,  1999,  we  corrected  the  end 
date  of  the  comment  period  to  read 
August  2,  1999.  (64  FR  31037).  We 
received  four  letters  commenting  on  the 
interim  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

In  response  to  the  endangered  status 
of  northern  right  whales  (also  knov\m  as 
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North  Atlantic  right  whales),  the  United 
States  and  the  International  Maritime 
Organization  (IMO)  have  taken  steps  to 
identify  and  implement  measures  to 
reduce  the  likelihood  of  collisions 
between  ships  and  whales.  These  steps 
have  addressed  the  problem  on  three 
fronts:  mariner  awareness,  identification 
of  whale  movements,  and  efforts  to 
promote  recovery-  of  the  whale  species. 

In  spite  of  these  efforts,  ship 
collisions  with  endangered  right  whales 
continue  to  occur.  Mandatory  ship 
reporting  systems  help  protect  these 
endangered  whales  by  providing  direct 
communication  of  current  sighting 
information  to  ships  and  their  operators 
in  high  risk  areas. 

Because  right  whales  frequent  two 
distinct  areas  off  the  Atlantic  coast  of 
the  United  States,  we  established  two 
reporting  systems.  The  northeastern 
reporting  system  is  located  mainly  off 
the  coast  of  Massachusetts  and 
comprises  the  right  whale's  main 
feeding  grounds.  The  southeastern 
reporting  system  is  located  off  the  coasts 
of  Florida  and  Georgia,  and 
encompasses  the  only  knovsTi  calving 
grounds  for  the  right  whale. 

Right  whales  aggregate  to  feed  and 
calve  in  five  seasonal  habitats  along  the 
eastern  seaboard  from  Florida  to  Nova 
Scotia:  (a)  Off  the  southeastern  United 
States;  (b)  in  the  Great  South  Channel. 
Massachusetts;  (c)  in  Massachusetts  and 
Cape  Cod  Bays.  Massachusetts;  (d)  in 
the  lower  Bay  of  Fundy.  Canada;  and  (e) 
over  the  southern  Nova  Scotian  shelf, 
Canada  (notably  those  areas  referred  to 
as  Browns  Bank  and  Roseway  Basin). 
Portions  of  these  areas  have  been 
designated  "critical  habitats"  for 
northern  right  whales  or  as  national 
marine  sanctuaries  under  United  States 
domestic  law  and  as  consersation  areas 
under  Canadian  law  Northern  right 
whale  sightings  also  occur  outside  these 
areas  as  the  whales  migrate  from  one 
area  to  the  other  area.  However,  there  is 
not  enough  information  about  the 
migratoPt  corridor  to  establish 
additional  reporting  systems  for  these 
areas. 

The  interim  rule  created  a  new  part 
169  in  Title  33  of  the  Code  of  Federal 
Regulations  (CFR)  entitled  "Ship 
Reporting  Systems."  Subpart  A 
established  general  requirements  for  all 
ship  reporting  systems.  Subpart  B 
established  specific  requirements  for 
two  mandatory  ship  reporting  systems. 
The  statutory  authority  for  this  rule  is 
33  U.S.C.  1230(d),  which  is  an 
amendment  to  Section  11  of  the  Ports 
and  Waterways  Safety  Act  (PWSA)(33 
U.S.C.  1230(d)).  Violators  are  subject  to 
the  penalties  authorized  under  the 
PWSA. 


These  mandatory  ship  reporting 
systems  were  adopted  by  the  IMO.  and 
the  Maritime  Safety  Committee  (MSC)  at 
its  70th  session  December  7.  1998. 
(Resolution  MSC. 85(70)).  it  was  agreed 
that  these  systems  would  come  into 
force  no  sooner  than  six  months  after 
adoption.  The  effective  date  agreed  to  bv 
the  IMO  was  July  1 .  1999.  It  was 
expected  that  the  United  States'  actions 
to  put  a  reporting  program  in  place 
would  be  completed  by  that  date 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  four  letters 
in  response  to  the  rule.  One  comment 
did  not  call  for  any  change  in  the 
interim  rule.  It  stated  that  the 
mandatory  ship  reporting  systems 
should  help  decrease  the  probability  of 
vessel-related  right  whale  deaths  and 
commended  the  Coast  Guard  for  its 
efforts  to  develop  and  support  these 
systems.  The  other  comments  are 
summarized  below  under  two  headings: 

Comments  Resulting  in  a  Change  to  the 
Rule 

One  comment  stated  that  the  interim 
rule  is  not  clear  on  whether  this  rule  is 
based  on  a  vessel's  U.S.  regulatory 
tonnage  or  international  tonnage.  The 
Coast  Guard  agrees  and  has  added  a 
definition  of  gross  tons  to  §  169.5  to 
make  it  clear  that  the  regulations  are 
based  on  the  tonnage  assigned  by  the 
flag  state  administrator 

Two  comments  indicated  that  the 
interim  rule  is  not  clear  as  to  whether 
or  not  a  barge  would  be  required  to 
report.  The  comments  contend  that  a 
barge  exceeding  300  gross  tons  may  be 
towed  by  a  tug  of  less  than  300  gross 
tons.  Only  self-propelled  ships  greater 
than  300  gross  tons  need  to  report  In 
response  to  this  comment,  the  Coast 
Guard  has  added  a  definition  of  "self- 
propelled"  to  §  169.5  and  inserted  self- 
propelled  in  §  169  125  for  clarification. 

Comments  Addressed  Without  a  Change 
to  the  Rule 

One  comment  raised  an  objection  to 
the  regulator,  process  used  for  this 
rulemaking.  It  stated  that  the  Coast 
Guard  circumvented  the  regulatory' 
process  by  engaging  in  rulemaking  with 
the  International  Maritime  Organization 
without  giving  proper  notice  to  the 
public,  that  the  public  was  denied  an 
opportunity  to  comment  before  the 
interim  rule  become  effective  because 
no  notice  of  proposed  rulemaking 
(NPRM)  was  published,  and  that  prior 
notice  did  not  appear  in  the  Regulatory 
Agenda. 

As  authorized  by  5  U.S.C.  553(b)(B) 
and  as  discussed  in  the  interim  rule,  the 
Coast  Guard  found  good  cause  for  not 


publishing  an  NTRM  The  delay 
associated  with  an  NPRM  made  it 
impracticable  and  contrary  to  the  public 
interest  in  protecting  these  whales,  so 
the  Coast  Guard  proceeded  directly  to 
an  interim  rule  with  request  for 
comments.  Furthermore,  the  Coast 
Guard  conducted  a  public  Shipping 
Coordinating  Committee  meeting  before 
and  after  the  sassions  of  the  IMO  The 
Department  of  State  published  notices 
of  these  public  meetings  in  the  Federal 
Register  (62  FR  62396,  November  21. 
1997:  63  FR  33122.  June  17,  1998). 
Because  internal  clearance  procedures 
were  not  completed  in  time  to  include 
this  rulemaking  in  the  1999  spring  issue 
of  the  Regulatory  Agenda,  the  first 
notice  in  the  .Agenda  appeared  after  the 
interim  rule  had  been  published  (64  FR 
64739,  November  22,  1999). 

Two  comments  stated  that  the  interim 
rule  is  not  clear  as  to  whether  or  not  a 
report  is  required  by  a  ship  leaving  a 
port  within  one  of  the  areas.  One 
comment  was  concerned  about  the  need 
for  a  report  if  a  vessel  moved  within  a 
reporting  area.  Section  169.130  clearly 
states  a  vessel  is  required  to  report 
"upon  entering  the  area  "  covered  by  a 
ship  reporting  system.  A  vessel  leaving 
a  port  within  a  reporting  area  is  not 
"entering  the  area  "  and  no  report  is 
required. 

One  comment  referred  to  the 
mandatory  use  of  INfvlARSAT  C  and  the 
charges  associated  with  use  of  that 
system.  This  rule  does  not  require  a  ship 
to  install  or  use  INMARSAT  C.  While 
the  Coast  Guard  prefers  that  vessels  use 
INMARSAT  C.  the  rule  provides  several 
options  for  reporting.  Operators  may 
choose  the  appropriate  option  for  their 
ship.  For  commercial  ships,  the  system 
options  are  already  available,  and  in 
most  cases  required  so  the  vessel  can 
meet  its  obligations  under  other 
regulations.  The  Coast  Guard  will 
assume  the  costs  associated  with  the 
INMARS.AT  transmissions 

One  comment  recommended  the 
Coast  Guard  access  data  already 
available  in  the  Automated  Mutual 
Assistance  Vessel  Rescue  (.^MVTR) 
database  rather  than  require  reporting. 
The  .\M\T;R  database  contains 
proprietary  information,  which  is  only 
accessible  for  seanh  and  rescue 
purposes  The  Coast  Guard  cannot 
legally  access  that  database  to  replace 
this  report   In  addition,  such  use  fails  to 
theet  the  intent  of  this  rulemaking  First, 
the  Coast  Guard  needs  notification  at 
the  time  a  vessel  enters  the  area. 
Second,  the  Coast  Guard  wants  to  use 
that  notice  to  e.xchange  information. 
Projected  arrival  times  or  intended 
routes  cannot  take  the  place  of  real-time 
notifications. 
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One  comment  stated  that  the  ship's 
officers  vvLTC  \ery  aware  of  the 
possibility  of  ship  collisions  with 
northern  right  whales  and  are  already 
vigilant  to  a\'oid  striking  whales  and 
that  further  awareness  could  be  better 
accomplished  by  identifying  the  two 
special  areas  on  the  applicable  nautical 
charts.  The  Cnast  Ciuard  agrees  with  the 
spirit  of  this  comment.  While  many 
bridge-watch  personnel  are  alert  to 
avoid  striking  whales,  others  need  to  be 
made  aware  of  this  issue  This  is  the 
purpose  of  the  information  we  provide 
in  response  to  the  required  reports. 
Since  the  publication  of  the  interim 
rule.  National  Oceanic  and  Atmospheric 
.■\dministration  (NOAA)  nautical  charts 
have  been  updated  to  reflect  these  ship 
reporting  system  areas  through  either 
notices  to  mariners  corrections  or  the 
issuance  of  new  chart  editions. 

One  comment  indicated  that  since 
this  rule  is  written  to  meet  the 
requirements  in  an  IMO  resolution,  it 
should  onlv  apply  to  vessels  certified 
under  the  international  Convention  for 
Safetv  of  Life  at  Sea  (SOLAS).  The  Coast 
Guard  disagrees  The  United  States 
made  the  initial  proposal  applying  the 
reporting  requirement  to  vessels  of  300 
gross  tons  or  greater,  with  no  distinction 
made  with  regard  to  SOLAS  or  non- 
SOLAS  vessels   IMO  adopted  the 
resolution,  which  was  necessary  to  have 
the  areas  we  established  recognized  by 
the  international  community.  The  IMO 
resolution  also  recognized  the  reporting 
requirement  adopted  by  this  regulation. 
This  action  by  the  Maritime  Safety 
Committee  reflected  the  international 
community's  concern  for  protecting 
right  whales. 

One  comment  stated  that  there  is  no 
practicable  benefit  for  non-seagoing 
vessels  to  report.  The  Coast  Guard 
disagrees  because  any  self-propelled 
ship  of  300  gross  tons  or  greater  that  is 
entering  one  of  the  reporting  areas, 
benefits  from  the  information 
exchanged.  They  are  large  enough  to 
harm  a  whale  and  can  use  the 
information  to  plan  their  route.  Also, 
both  reporting  areas  include  waters 
transited  by  non-seagoing  vessels. 

One  comment  recommends  a  ship  be 
allowed  to  make  a  report  before  entering 
the  area,  rather  than  when  entering.  For 
example,  a  ship  departing  a  loading 
dock  in  New  York  City  should  be  able 
to  make  a  report  before  getting  * 

underwav  The  Coast  Guard  disagrees 
with  this  comment  because  the  intent  of 
the  rulemaking  is  to  exchange 
information  when  the  ship  enters  the 
reporting  area  As  noted,  if  the  port  is 
within  a  reporting  area,  no  report  is 
required  undiT  t?  Hi9.130. 


One  comment  suggested  that  reports 
required  by  33  CFR  160.  subpart  C, 
should  be  accepted  as  meeting  the 
requirements  of  this  rule.  The  Coast 
Guard  disagrees  with  this  comment.  The 
report  mentioned  is  an  advance  notice 
that  is  required  for  certain  cargoes 
bound  for  a  U.S.  port.  Not  all  ships 
make  that  report  and  it  will  not  meet  the 
intent  of  exchanging  information  when 
the  ship  enters  the  reporting  area. 

One  comment  expressed  concern 
regarding  the  equipment  and  logistics  of 
using  either  voice  radio  communication 
or  telephone  communication.  The 
comment  recommends  allowing  the  use 
of  a  fax  (facsimile  machine)  for  this 
report.  The  Coast  Guard  disagrees 
because  ships'  operators  use  all  of  the 
methods  allowed  by  this  rulemaking  on 
a  routine  basis,  including  email 
message$  by  INMARSAT. 

Other  Changes 

We  made  a  few  technical  and 
clarification  changes  to  the  rule  that 
were  not  based  on  comments.  The 
authority  citation  was  amended  to 
include  CFR  authority  and  to  limit 
statutory  authority  to  the  U.S.C.  citation. 
The  note  for  §  169.110  was  amended  to 
incorporate  the  section  number  and  to 
reflect  the  removal  of  50  CFR  223.32. 
The  wording  in  §  169.120  was  changed 
to  clarify  the  annual,  consecutive 
November  through  April  dates  of  the 
reporting  period.  In  §  169.135.  the  order 
of  the  reference  to  the  table  in  §  169.140 
was  chacged.  Finally,  a  reference  to  the 
section  number  for  the  table  in 
§  169.140  was  added,  along  with  a 
reference  to  the  email  addresses  and 
telex  numbers,  and  the  table  was 
amended  to  include  an  entrv  for  the 
INMARSAT  number  and  to  clarify  the 
wording  of  the  information  required. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant  "  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040.  February  26,  1979). 

For  the  following  reasons,  the  Coast 
Guard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessarv: 

Benefits.  Generally,  mandatory  ship 
reporting  systems  enhance  mariners' 
awareness  of  the  presence  of  northern 
right  whales  and  provide  them  with 


pertinent  information  to  avoid 
collisions.  The  increased  awareness  may 
reduce  the  risk  of  ship  collisions  with 
endangered  northern  right  whales. 

Private  industry  costs.  The  reporting 
requirement  uses  the  mariner's  existing 
equipment  and  will  not  add  to  the 
expenses  of  the  owner/operator.  The 
Coast  Guard  has  assumed  the  cost 
associated  with  INMARSAT  C  calls  to 
the  email  or  telex  numbers  provided. 
(Current  email  addresses  and  telex 
numbers  are  published  annually  in  the 
U.S.  Coast  Pilot.)  The  average 
communications  process  (transmission/ 
reception)  is  five  minutes.  Existing 
personnel  will  be  utilized  to  make  this 
communication.  Consequently,  the  use 
of  INMARSAT  C  to  report  will  not  mean 
any  additional  financial  costs  to  the 
impacted  companies.  The  cost  of  the 
issuing  advisory  information  will  be 
borne  by  the  Coast  Guard  and  the 
National  Marine  Fisheries  Service 
(NMFS),  Minimal  ship  maneuvers  are 
expected  in  the  avoidance  of  whales. 

Government  costs.  The  Coast  Guard 
and  NMFS  estimated  the  cost  of  this 
program  to  be  approximatelv  5208.000 
for  Fiscal  Year  1999  and  Si  76.000 
annually  for  future  years.  The  burden  of 
this  regulation  will  be  split  equallv 
between  the  Coast  Guard  and  NMFS. 
Therefore,  it  is  estimated  that  the  cost  to 
the  Coast  Guard  would  be  S104.000  for 
the  first  year  and  S88.000  annually 
thereafter.  Coast  Guard  persormel  are 
not  utilized:  a  private  contractor  has 
been  hired  to  operate  and  maintain 
facilities. 

The  Coast  Guard  will  bear  the  burden 
associated  with  relaving  non- 
INMARSAT-C  reports  through  Coast 
Guard  radio  stations.  Ships  not 
equipped  with  INMARSAT-C  are 
required  to  report  in  standard  format  to 
the  shore-based  authority,  either 
through  narrow  band  direct  printing 
(SITORj  or  HF.  MF.  or  VHF-voice 
communication  systems. 

This  will  add  to  the  workload  of  staff 
currently  assigned  to  the  Coast  Guard 
unit,  but  will  not  create  an  additional 
billet.  Therefore,  there  is  no  additional 
expense. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  use.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities  "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
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This  rulemaking  will  not  impose  a 
significant  cost  on  any  entity,  large  or 
small.  Existing  personnel  will  make  the 
required  communications  in  the  course 
of  their  normal  responsibilities 
Consequently,  companies  will  not  incur 
additional  financial  costs. 

The  nature  of  the  reports  that  are 
made  is  not  such  that  a  significant 
burden  will  be  imposed  on  anvone.  The 
Coast  Guard  will  incur  the  cost  wnth 
INMARSAT-C  transmissions  under  this 
program.  Report>  will  be  accepted  in 
many  different  forms  to  allow  for  the 
flexibility  that  many  small  entities 
require.  It  is  anticipated  very  few  small 
entities  operate  ships  of  300  gross  tons 
or  greater.  The  Coast  Guard  has 
attempted  to  make  compliance  with  this 
requirement  as  simple  as  possible. 

"Therefore,  the  Coast  Guard  still 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  provides  for  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U  S.C  3501- 
3520).  No  comments  regarding  the 
collection  of  information  were  received 
during  the  interim  rule  comment  period. 

The  collection  involves  ships 
reporting  by  radio  to  a  shore-based 
authority  when  entering  the  area 
covered  by  the  reporting  system.  The 
ships  will  receive,  in  return,  an  advisory 
on  protection  of  whales  and  sources  of 
additional  information. 

The  northern  right  whale  is  an 
endangered  species.  Mortality  rates 
attributed  to  ship  strikes  account  for  up 
to  50  percent  of  recorded  fatalities.  The 
purpose  of  establishing  mandatory  ship 
reporting  systems  is  to  reduce  the 
likelihood  of  collisions  between  ships 
and  northern  right  whales  in  the  areas 
established  with  critical  habitat 
designation. 

Reports  will  be  used  to  record  ship 
traffic  in  the  reporting  systems  and 
provide  information  to  minimize 
interaction  with  northern  right  whales. 

All  ships  of  300  gross  tons  or  greater 
that  transit  the  reporting  SNStems  are 
required  to  participate  in  the  reporting 
systems,  except  government  vessels 
exempted  frnm  reporting  by  regulation 
V/8-l(c)  of  the  International  Convention 
for  the  Safety  of  Life  at  Sea,  1974,  as 
amended  (SOLAS). 

We  estimate  that  this  information 
collection  would  affect  approximately 
367  respondents  annually. 

The  frequency  of  response  is  on 
occasion.  Owners  or  operators  are 
required  to  respond  only  when  entering 
a  mandatory  reporting  area 


The  cost  burden  of  response  is  58.448 
per  year. 

Xumber  of  transmissions:  4,400. 

Hour  burden  per  transmission:  08 
hours. 

Estimated  salary  rate  for  affected 
personnel  524  per  hour. 

4.400  transmissions  per  vear  X  .08 
hours  per  transmission  X 

524  per  hour  =  58.448  per  year. 

The  reporting  burden  is  352  hours  to 
industry. 

As  required  by  44  U.S.C.  3507(d),  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information  OMB  has 
approved  the  collection:  the 
corresponding  approval  number  from 
OMB  is  OMB  Control  Number  2115- 
0640.  You  are  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132  and 
has  determined  that  this  rule  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  bv  the 
private  sector  of  SIOO.000.000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  the 
Coast  Guard  does  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  othenvise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 


significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  bv  the 
Administrator  of  the  Office  of 
Information  and  Regulatorv  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

Environment 

The  Cnast  Guard  has  considered  the 
envinjnmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraphs  (34)(i)  of  Commandant 
Instruction  M16475.1C.  this  rule 
establishes  two  mandatory  ship 
reporting  systems  and  is  categorically 
excluded  from  further  environmental 
documentation  A  "Categorical 
Exclusion  Determination  "  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  169 

Endangered  and  threatened  species. 
Environmental  protection.  Mandatory- 
ship  reporting.  Marine  mammals. 
.Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Vessels. 

Accordingly,  the  interim  rule 
amending  33  CFR  chapter  I  by  adding  a 
new  part  169  to  subchapter  P  which  was 
published  at  64  FR  29234-35  on  lune  1. 
1999,  is  adopted  as  a  final  rule  with  the 
following  changes: 


I 
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PART  16»— SHIP  REPORTING 
SYSTEMS 

1  The  authority  citation  for  part  169 
IS  nnispd  to  read  as  follows: 

Authority:  J:i  I'.S  C.  12.U)(d).  49  CFR  1.46. 

2  Revise  §  169.5  to  read  as  follows: 

§169.5    What  terms  are  defined? 

CrToss  tnns  means  vessel  tonnage 
meisured  in  ac  c:nrddnce  with  the 
method  utilized  by  the  flag  state 
administration  of  that  vessel. 

Mandator.-  ship  reporting  system 
means  a  ship  reporting  system  that 
requires  the  participation  of  specified 
vessels  or  classes  of  vessels,  and  that  is 
established  by  a  government  or 
governments  after  adoption  of  a 
proposed  system  h\  the  International 
Maritime  Organization  (IMO)  as 
complving  with  all  requirements  of 
regulation  V78-1  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
1974.  as  amended  (SOLAS),  except 
paragraph  (e)  thereof. 

Self-propelled  ships  means  ships 
propelled  bv  mechanical  means. 

Shnre-hdsed  authnntv  means  the 
gcnernment  appointed  office  or  offices 
that  will  receive  the  reports  made  by 


ships  entering  each  of  the  mandatory 
ship  reporting  systems.  The  office  or 
offices  will  be  responsible  for  the 
management  and  coordination  of  the 
system,  interaction  with  participating 
ships,  and  the  safe  and  effective 
operation  of  the  system.  Such  an 
authority  may  or  may  not  be  an 
authority  in  charge  of  a  vessel  traffic 
service. 

3.  In  §  169.100.  revise  the  note  at  the 
end  of  the  section  to  read  as  follows: 

§  169.100     Wfiat  mandatory  ship  reporting 
system$  are  established  by  this  subpart? 


Nole  to  §  169.100:  50  CFR  224.103(c) 
contains  requirements  and  proqedures 
concerning  northern  right  whale  approach 
limitations  and  avoidance  procedures. 

4.  Revise  §  169.120  to  read  as  follows: 

§  169.120    When  is  the  southeastern 
reporting  system  in  effect? 

The  mandatory  ship  reporting  system 
in  the  southeastern  United  States 
operates  during  the  period  beginning  on 
November  15  each  year  through  April 
16  of  the  following  year. 

5.  Revise  §  169.125  to  read  as  follows: 


§169.125    What  classes  of  ships  are 
required  to  make  reports? 

Each  self-propelled  ship  of  300  gross 
tons  or  greater  must  participate  in  the 
reporting  systems,  except  government 
ships  exempted  from  reporting  bv 
regulation  V/8-l(c)  of  SOLAS.  However, 
exempt  ships  are  encouraged  to 
participate  in  the  reporting  systems. 

6.  Revise  §  169.135(a)  to  read  as 
follows: 

§  169.135    How  must  the  reports  be  made? 

(a)  A  ship  equipped  with  INMARSAT 
C  must  report  in  IMO  standard  format 
as  provided  in  §  169.140  in  table 
169.140. 


7.  Revise  §  169.140  to  read  as  follows: 

§  169.140    What  information  must  k>e 
included  in  the  report? 

Each  ship  report  made  to  the  shore- 
based  authority  must  follow  the 
standard  reporting  and  format 
requirements  listed  in  this  section  in 
table  169.140.  Current  email  addresses 
and  telex  numbers  are  published 
annuallv  in  the  US  Coast  Pilot. 


Table  169.140— Requirements  for  Ship  Reports 


Telegraptiy 


Function 


Intormation  required 


Name  of  system  System  identifier 

M   i  II^MARSAT  Number 

A Ship 

B  


E 
F 
H 


Dale  and  time  of  event 


True  course  

Speed  in  l<nots  and  tenths  of  knots  

Date,  time  and  point  of  entry  into  system 


Destination  and  expected  time  of  arrival 
Route  information  


Ship  reporting  system  WHALESNORTH  or  WHALESSOUTH 

Vessel  INMARSAT  numtjer 

The  name,  call  sign  or  stiip  station  identity.  IMO  numtser.  and  flag  of 
the  vessel 

A  6-digit  group  giving  day  of  month  (first  two  digits),  hours  and  min- 
utes (last  four  digits). 

A  3-digit  group  indicating  true  course. 

A  3-digit  group 

Enti-y  time  expressed  as  in  (B)  and  entry  position  expressed  as-(1)  a 
4-digit  group  giving  latitude  in  degrees  and  minutes  suffixed  with 
N(north)  or  S  (south)  and  a  5-diglt  group  giving  longitude  in  de- 
grees and  minutes  suffixed  with  E  (east)  or  W  (west)  or  (2)  True 
t)eanng  (first  3  digits)  and  distance  (state  distance)  in  nautical  miles 
from  a  clearly  identified  landmark  (state  landmark) 

Name  of  port  and  date  time  group  expressed  as  in  (B) 

Intended  track. 


D.iiinl:  .'September  7.  2001. 
Paul  |.  Pluta, 

Ih'arAdmiml.  U.S.  C'oosf  Guard.  Assistant 
Commandant  for  Marin f  Safety  and 
Environmental  Protection. 
IFR  Uo<;.  01-28964  Filed  11-19-01:  8:45  am] 

BILLING  CODE  4910-75-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-7105-6] 

Availability  of  Federally-Enforceable 
State  Implementation  Plans  for  All 
States 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  .section  110(h)  of  the  Clean 
Air  Act,  as  amended  in  1990  (the 
"Act"),  requires  EPA  by  November  15, 


1995.  and  every  three  years  thereafter,  to 
'assemble  the  requirements  of  the 
Federally-enforceable  State 
Implementation  Plans  (SlPs)  in  each 
State  and  to  publish  notice  in  the 
Federal  Register  of  the  availability  of 
such  documents.  This  notice  of 
availability  fulfills  the  three-year 
requirement  of  making  these  SIP 
compilations  for  each  State  available  to 
the  public. 

EFFECTIVE  DATE:  November  20,  2001. 

ADDRESSES:  You  may  contact  the 
appropriate  EPA  Regional  Office 
regarding  requirements  of  applicable 
implementation  plans  for  each  State  in 
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that  region.  The  list  below  identifies  the 
appropriate  regional  office  for  each 
state.  The  SIP  compilations  are  available 
for  public  inspection  during  normal 
business  hours  at  the  appropriate  EPA 
Regional  Office.  If  you  want  to  view 
these  documents,  you  should  make  an 
appointment  with  the  appropriate  EPA 
office  and  arrange  to  review  the  SIP  at 
a  mutually  agreeable  time. 

Region  1;  Connecticut.  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont. 

Regional  Contact:  Donald  Cooke  (617/ 
918-1668)  EPA.  Office  of  Ecosvstem 
Protection  (CAQj.  Suite  1100.  One 
Congress  Street,  Boston.  MA  02114- 
2023. 

See  also:  http://\\-\MA'. epa.gov/region1/ 
topics/air/sips  html. 

Region  2;  New  Jersey,  New  York, 
Puerto  Rico,  and  Virgin  Islands. 

Regional  Contact:  Paul  Truchan  (212/ 
637-3711)  EPA,  Air  Programs  Branch. 
290  Broadway.  New  York,  NY  10007- 
1866. 

Region  3:  Delaware.  District  of 
Columbia,  Maryland.  Pennsylvania. 
Virginia,  and  West  Virginia. 

Regional  Contact:  Harold  A.  Frankford 
(215/814-2108)  EPA,  Office  of  Air 
Programs  (3AP20).  Air  Protection 
Division,  1650  Arch  Street. 
Philadelphia.  PA  19103 

See  also:  http:/ /\^■^^'\^■.epa.gov/ 
regSartd/airregulations/sip.htm. 

Region  4:  Alabama.  Florida.  Georgia. 
Kentucky.  Mississippi,  North  Carolina. 
South  Carolina,  and  Tennessee. 

Regional  Contact:  Sean  Lakeman  (404/ 
562-9043)  EPA.  Air  Planning  Branch. 
61  Forsyth  Street.  S.W..  Atlanta,  GA 
30303   ' 

See  also:  http://www.epa.gov/region4/ 
air/ sips/ in  dex  html. 

Region  5:  Illinois.  Indiana.  Michigan, 
Minnesota,  Ohio,  and  Wisconsin. 

Regional  Contacts:  Charles  Hatten  for 
the  States  of  Michigan,  Minnesota  and 
Wisconsin  (312/886-6031);  Jeremiah 
Hall  (312/353-3503)  for  the  States  of 
Illinois,  Indiana,  and  Ohio  EPA.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago.  IL  60604-3507. 

See  also:  http  J/v^-ww  epa.gov/ ARD- 
R5/sips/ index.html. 

Region  6:  Arkansas.  Louisiana.  New 
Mexico,  Oklahoma,  and  Texas 

Regional  Contact:  Bill  Deese  (214/ 
665-7253)  EPA,  Multimedia  Planning 
and  Permitting  Division,  Air  Planning 
Section,  (6PD-L),  1445  Ross  Avenue, 
Suite  700,  Dallas,  TX  75202-2733. 

See  also:  http://w\\'w.epa.gov/ 
earth  1  r6/6pd/air/sip/sip.htm . 

Region  7:  Iowa,  Kansas,  Missouri,  and 
Nebraska 

Regional  Contact:  Evelyn 
VanGoethem  (913-551-7659)  EPA,  Air. 


RCR.^  and  Toxics  Division.  Air 
Planning  and  Development  Branch.  901 
\.  5th  Street,  Kansas  City.  KS  66101. 

See  also:  htt p. //v^-v\'Vi\ epa.gov/ 
region  0  7/program/artd/air/rules/ 
fedappn-  htm 

Region  8;  Colorado.  Montana.  North 
Dakota.  South  Dakota,  Utah,  and 
Wyoming 

Regional  Contact:  Laurie  Ostrand 
(303  312-6437)  EPA.  Air  and  Radiation 
Program.  Office  of  Partnership  and 
Regulatory  Assistance.  999  18th  Street. 
Suite  300.  Denver.  CO  80202-2466 

Region  9:  Arizona,  California.  Hawaii. 
Nevada.  American  Samoa,  and  Guam. 

Regional  Contact;  Julie  Rose  (415/ 
744-1184).  and  Cvnthia  Allen  (415/744- 
1189}  EPA.  Air  Division.  AIR-^.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105 

See  also;  http://wTA'w. epa.gov/region9/ 
air/sips/. 

Region  10:  Alaska,  Ideiho,  Oregon,  and 
Washington. 

Regional  Contacts  Donna  Deneen 
(206/553-6706)  and  Debra  Suzuki  (206) 
553-0985)  EPA,  Office  of  .Air  Quality 
(OAQ  107).  1200  6th  Avenue,  Seattle. 
WA  98101 

See  also:  http://www.epa.gov/ 
Tl  Dearth /sips. htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Cooke.  (617)  918-1668. 
SUPPl-EMENTARY  INFORMATK>N: 
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Availability  of  SIP  Compilations 

This  notice  identifies  the  appropriate 
EPA  Regional  Offices  to  which  you  may 
address  questions  of  SIP  availabilitv  and 
SIP  requirements.  In  response  to  the 
TiO(h)  requirement  following  the  1990 
Clean  Air  Act  .Amendments,  the  first 
notice  of  availability  was  published  in 
the  Federal  Register  on  .November  1 . 
1995  at  60  FR  55459.  The  second  notice 
of  availability  was  published  in  the 
Federal  Regiister  on  November  18.  1998 
at  63  FR  63986  This  is  the  third  notice 
of  availability  of  the  compilations  of 
Federally-enforceable  state 
implementation  plans  for  each  state 

In  addition,  for  certain  states, 
information  on  the  content  of  EPA- 
approved  SIPs  is  available  on  the 
Internet  through  the  EPA  Regional  Web 
site.  For  those  regions  where  such 


information  is  available,  an  address  for 
this  information  is  provided  in  the 
regional  contacts  list  above. 

What  Is  the  Basis  for  This  Notice 

Section  110(h)(1)  of  the  Clean  .\ir  Act 
mandates  that  not  later  than  5  vears 
after  the  date  of  enactment  of  the  Clean 
Air  Act  .Amendments  of  1990.  and  every 
three  years  thereafter,  the  Administrator 
shall  assemble  and  publish  a 
comprehensive  document  for  each  State 
setting  forth  all  requirements  of  the 
applicable  implementation  plan  for 
such  State  and  shall  publish  notice  in 
the  Federal  Register  of  the  availability 
of  such  documents. 

Section  110(h)  recognizes  the  fluidity 
of  a  given  State  SIP  The  SIP  is  a  living 
document  which  can  be  revised  by  the 
State  with  EP.\  approval  as  necessary  to 
address  the  unique  air  pollution 
problems  in  the  State  Therefore.  EP.A 
from  time  to  time  must  take  action  on 
SIP  re\isions  containing  new  and/or 
revised  regulations  On  Mav  31.  1972 
(37  FR  10842).  EPA  approved,  with 
certain  exceptions,  the  initial  SIPs  for  50 
states,  four  territories  and  the  District  of 
Columbia,  [Note:  EP.A  approved  an 
additional  SIP— for  the  Northern 
Mariana  Islands — on  November  10.  1986 
(51  FR  40799)1  Since  1972.  each  State 
and  territory  has  submitted  numerous 
SIP  revisions,  either  on  their  own 
initiative,  or  because  they  were  required 
to  as  a  result  of  various  amendments  to 
the  Clean  Air  .Act  This  notice  of 
availability  informs  the  public  that  the 
SIP  compilation  has  been  updated  to 
include  the  most  recent  requirements 
approved  into  the  SIP  These  approved 
requirements  are  Federally-enforreable. 

What  Is  Being  Made  Available  Under 
This  Notice 

The  federally-enforceable  SIP  is 
indeed  a  comple.x  document,  containing 
both  manv  regulator\'  requirements  and 
non-regulatory  items  such  as  plans  and 
inventories  Regulatory  requirements 
include  State-adopted  rules  and 
regulations,  source-specific 
requirements  reflected  in  consent 
orders,  and  in  some  cases,  provisions  in 
the  enabling  statutes  Following  the 
1990  Clean  .\u  .Act  .Amendments,  the 
first  section  110(h)  SIP  compilation 
availabilitv  notice  was  published  on 
Novemberl.  1995  i61  FR  554591   At 
that  time  EPA  announced  the  SIP 
compilations,  comprised  of  the 
regulatory  portion  of  each  State  SIP. 
were  available  at  the  EP.A  Regional 
Office  serving  that  particular  State  In 
general,  the  compilations  made 
available  in  1995  did  not  include  the 
source-specific  requirements  or  other 
documents  and  materials  associated 
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with  fht'  SIP  With  tho  second  notice  of 
availability  in  1998,  the  source-specific 
requirements  and  the  "non-regulator\'" 
documents  [e.g..  attainment  plans,  rate 
(if  progress  plans,  emission  inventories, 
transportation  control  measures,  statutes 
demonstrating  legal  authority, 
monitoring  networks,  etc.]  were  made 
available  and  will  remain  available  for 
public  inspection  at  the  respective 
regional  office  listed  in  the  ADDRESSES 
section  above.  If  you  want  to  view  these 
documents,  please  make  an 
appointment  with  the  appropriate  EPA 
Regional  Office  and  airange  for  a 
mutually  agreeable  time. 

What  Are  the  Documents  and  Materials 
Associated  With  the  SIP 

EPA-appro\  ed  non-regulatory  control 
measures,  include  control  strategies 
(such  as  transportation  control 
measures,  local  ordinances,  state 
statutes,  and  emission  inventories,  or 
may  include  regulations  provided  on 
other  sections  of  the  State-specific 
subpart  of  part  52).  which  have  been 
submitted  for  inclusion  in  the  SIP  by  the 
state.  These  control  measures  must  have 
gone  through  state  nilemaking  process 
and  the  public  was  given  an  opportunitv 
to  participate  in  the  rulemaking.  EPA 
also  took  rulemaking  action  on  these 
control  measures  and  those  which  have 
been  EPA-approved  or  conditionallv 
approved  are  listed  along  with  any 
limitations  on  their  approval,  if  any. 
Examples  of  EPA-approved  documents 
and  materials  associated  with  the  SIP 
include,  but  are  not  limited  to.  the 
Inllowing  subject  matter:  SIP  Narratives; 
FM,n  Plans.  fX)  Plans;  Ozone  Plans: 
Maintenance  plans:  Inspection  and 
Maintenance  (I/M)  SIP's;  Emissions 
Inventories;  Monitoring  Networks;  State 
Statutes  submitted  for  the  purposes  of 
demonstrating  legal  authoritv;  Part  D 
plans;  .•\ttainment  demonstrations: 
Transportation  control  measures 
(TCM's);  Committal  measures; 
Contingency  Measures;  N'on-regulator\' 
&  Non-TCM  ControlMeasures;  15%  Rate 
of  Progress  Plans:  Emergency  episode 
plans;  Visibility  plans,  .^s  stated  above. 
the  "non-regulatorv"  documents  are 
available  for  public  inspection  at  the 
appropriate  EP.-\  Regional  Office. 

Background 

Relationship  of  National  Ambient  Air 
Quality  Standards  (SA^AQSj  to  SIPs 

EPA  has  established  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  six  criteria  pollutants, 
which  are  widespread  common 
pollutants  known  to  be  harmful  to 
human  health  and  welfare.  The  present 
criteria  pollutants  are:  carbon 


monoxide,  lead,  nitrogen  dioxide, 
ozone,  particulate  matter,  and  sulfur 
oxides.  See  40  CFR  part  50  for  a 
technical  description  of  how  the  levels 
of  these  standards  are  measured  and 
attained.  State  Implementation  Plans 
provide  for  implementation, 
maintenance,  and  enforcement  of  the 
NAAQS  in  each  state.  Areas  within  each 
state  that  are  designated  nonattainment 
are  subject  to  additional  planning  and 
control  requirements.  Accordingly, 
different  regulations  or  programs  in  the 
SIP  will  apply  to  different  areas.  EPA 
lists  the  designation  of  each  area  at  40 
CFR  part  81. 

What  is  a  State  Implementation  Plan 

The  State  Implementation  Plan  (SIP) 
is  a  plan  for  each  State  which  identifies 
how  that  State  will  attain  and/or 
maintain  the  primary  and  secondary 
National  Ambient  Air  Qualitv  Standards 
(NAAQS)  set  forth  in  section  109  of  the 
Clean  Air  Act  and  40  Code  of  Federal 
Regulations  50.4  through  50.12  and 
which  includes  federally-enforceable 
requirements.  Each  State  is  required  to 
have  a  SIP  which  contains  control 
measures  and  strategies  which 
demonstrate  how  each  area  will  attain 
and  maintain  the  NAAQS.  These  plans 
are  developed  through  a  public  process, 
formally  adopted  by  the  State,  and 
submitted  by  the  Governor's  designee  to 
EPA.  The  Clean  Air  Act  requires  EPA  to 
review  each  plan  and  any  plan  revisions 
and  to  approve  the  plan  or  plan 
revisions  if  consistent  with  the  Clean 
Air  Act 

SIP  requirements  applicable  to  all 
areas  are  provided  in  section  110.  Part 
D  of  title  I  of  the  Clean  Air  Act  specifies 
additional  requirements  applicable  to 
nonattainment  areas.  Section  110  and 
part  D  describe  the  elements  of  a  SIP 
and  include,  among  other  things, 
emission  inventories,  a  monitoring 
network,  an  air  quality  analysis, 
modeling,  attainment  demonstrations, 
enforcement  mechanisms,  and 
regulations  which  have  been  adopted  bv 
the  State  to  attain  or  maintain  NAAQS. 
EPA  has  adopted  regulator,' 
requirements  which  spell  out  the 
procedures  for  preparing,  adopting  and 
submitting  SIPs  and  SIP  revisions  that 
are  codified  in  40  CFR  part  51. 

EPA's  action  on  each  State's  SIP  is 
promulgated  in  40  CFR  part  52.  The  first 
section  in  the  subpart  in  40  CFR  part  52 
for  each  State  is  generally  the 
"Identification  of  plan  "  section  which 
provides  chronological  development  of 
the  State  SIP.  Or  if  the  state  has 
undergone  the  new  Incorporation  by 
Reference  format  process  (see  62  FR 
27968,  May  22,  1997),  the  identification 
of  plan  section  identifies  the  State- 


submitted  rules  and  plan  elements 
which  have  been  Federallv  approved. 
The  goal  of  the  State-by-State  SIP 
compilation  is  to  identifv'  those  rules 
under  the  "Identification  of  plan" 
section  which  are  currently  Federally- 
enforceable.  In  addition,  some  of  the  SIP 
compilations  may  include  control 
strategies,  such  as  transportation  control 
measures,  local  ordinances,  State 
statutes,  and  emission  inventories,  or 
m.ay  include  regulations  provided  in 
other  sections  of  the  State-spt^cific 
subpart  of  part  52.  Some  of  the  SIP 
compilations  may  not  identify  these 
other  Federally-enforceable  elements. 

The  contents  of  a  typical  SIP  fall  into 
three  categories:  (1)  State-adopted 
control  measures  which  consists  of 
either  rules/regulations  or  source- 
specific  requirements  (e.g..  orders  and 
consent  decrees):  (2)  State-submitted 

non-regulatory"  components  (e.g., 
attainment  plans,  rate  of  progress  plans, 
emission  inventories,  transportation 
control  measures,  statutes 
demonstrating  legal  authority, 
monitoring  networks,  etc.):  (3) 
additional  requirements  promulgated  by 
EPA  (in  the  absence  of  a  commensurate 
State  provision)  to  satisfy  a  mandatory 
section  110  or  part  D  (Clean  Air  Act) 
requirement. 

What  Is  Federally-Enforceable 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved.  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  Clean  Air  Act. 

You  should  note  that,  when  States 
have  submitted  their  most  current  State 
regulations  for  inclusion  into  Federally- 
enforceable  SIPs,  EPA  will  begin  its 
review  process  of  submittals  as  soon  as 
possible.  Until  EPA  approves  a 
submittal  by  rulemaking  action.  State- 
submitted  regulations  will  be  State- 
enforceable  only;  therefore.  State- 
enforceable  SIPs  may  exist  which  differ 
from  Federally-enforceable  SIPs  As 
EPA  approves  these  State-submitted 
regulations,  the  regional  offices  will 
continue  to  update  the  SIP  compilations 
to  include  these  applicable 
requirements. 

Dated:  November  14,  2001. 
Christine  Todd  Whitman. 
U.S.  EPA  .administrator 
|FR  Doc.  01-28970  Filed  1 1-19-01:  8:45  am] 

BtLUNG  CODE  6560-SO-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
[I.D.  1107810] 

Notification  of  U.S.  Shrimp  Quota 
Allocation  In  the  Northwest  Atlantic 
Fisheries  Organization  (NAFO) 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  U.S.  shrimp 

quota  allocation. 

summary:  NMFS  announces  that  the  67- 
metric  ton  shrimp  quota  available  for 
harvest  by  the  United  States  in  Division 
3L  of  the  NAFO  Regulatory  Area  has 
been  allocated. 

DATES:  The  quota  allocation  is  effective 
through  December  31,  2001. 
ADDRESSES:  Information  relating  to 
NAFO  fish  quotas  and  the  NAFO 
Conservation  and  Enforcement 
Measures  is  available  from  Jennifer  L. 
Anderson  at  the  NMFS  Northeast 
Regional  Office.  One  Blackburn  Drive, 
Gloucester,  Massachusetts  01930 
(phone:  978-281-9226,  fax:  978-281- 
9135.  e-mail: 

jennifer.anderson@noaa.gov)  and  from 
NAFO  on  the  World  Wide  Web  at 
<http://www.nafo.ca<. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  978-281-9226,  or 
Patrick  E.  Moran.  301-713-2276. 
SUPPLEMENTARY  INFORMATION: 

Background 

NAFO  has  established  and  maintains 
conservation  measures  in  its  Regulatory 
Area  that  include  one  effort  limitation 
fishery  as  well  as  fisheries  with  total 
allowable  catches  and  member  nation 
quota  allocations.  At  the  2000  NAFO 
Annual  Meeting,  the  United  States 
received  allocations  for  several  NAFO 
stocks,  including  an  effort  allocation  for 
shrimp  in  NAFO  Division  3M  (only  1 
vessel  may  fish  for  100  days)  and  67 
metric  tons  of  shrimp  in  NAFO  Division 
3L.  NMFS  published  a  notice 
summarizing  the  availability  and 
procedures  for  harvesting  these  stocks 
(65  FR  71270,  November  30.  2000),  and 
that  information  is  not  repeated  here. 

U.S.  Allocatioiu 

Expressions  of  interest  in  harvesting 
the  U.S.  allocation  for  3M  shrimp  from 
the  NAFO  Regulatory  Area  were 
accepted  from  U.S.  vessel  owners  in 


possession  of  a  valid  High  Seas  Fishing 
Compliance  Act  permit  and  from  U.S. 
fishing  interests  intending  to  make  use 
of  vessels  of  other  NAFO  Contracting 
Parties  under  chartering  arrangements. 
U.S.  vessels  were  given  first 
consideration  and  the  3M  shrimp 
allocation  was  initially  awarded  to  a 
U.S.  vessel.  However,  the  vessel 
subsequently  chose  to  forgo  the  use  of 
the  allocation  and  no  other  expressions 
of  interest  were  made  on  behalf  of  U.S. 
vessels 

NAFO  regulations  permit  NAFO 
Contracting  Parties  to  enter  into 
chartering  arrangements  with  other 
Contracting  Parties  to  utilize  shrimp 
fishing  days  and  quotas  Because  no 
additional  expressions  of  interest  were 
received  from  U.S.  vessels,  on  June  22. 
2001.  Mayflower  International.  Ltd..  was 
authorized  by  N^MFS  to  make  use  of  a 
chartering  arrangement  with  the 
Repubhc  of  Estonia  to  fish  the  2001  U.S. 
effort  allocation  for  3M  shrimp  Due  to 
the  success  of  this  operation.  Mayflower 
International.  Ltd  .  has  requested  a 
continuation  of  the  chartering 
arrangement  with  the  Republic  of 
Estonia  in  order  to  harvest  the  U.S.  3L 
shrimp  quota  allocation. 

NMFS  did  not  announce  that  the  U.S. 
3L  shrimp  allocation  was  available  to 
chartering  arrangements  in  the  Federal 
Register  notice  published  on  November 
30,  2000  However,  the  NAFO 
Conservation  and  Enforcement 
Measures  stipulate  that  charter 
arrangements  are  available  to  only  one 
vessel  per  year  Because  no  U.S.  vessels 
have  expressed  interest  in  this  fishery, 
and  because  the  NAFO  regulations 
prohibit  additional  chartering 
arrangements  for  the  2001  fishing  year. 
NMFS  has  awarded  the  U.S.  3L  shrimp 
quota  allocation  to  Mayflower 
International.  Ltd.  Final  approval  of  this 
transfer  is  contingent  upon  a  favorable 
vote  from  the  NAFO  Contracting  Parties 
and  strict  adherence  to  the  NAFO 
Conservation  and  Enforcement 
Measures  by  the  chartering  operation 
and  the  Government  of  the  Republic  of 
Estonia. 

This  arrangement  will  continue  to 
provide  an  economic  benefit  to 
Mayflower  International  Ltd..  and  its 
employees,  while  at  the  same  time 
maximizing  the  opportunity  for  the 
United  States  to  enhance  its  fishing 
history  for  the  3L  and  3M  shrimp  stocks. 
Mayflower  International,  Ltd  ,  has  also 
agreed  to  provide  further  information  on 
the  characteristics  and  economics  of  this 
fishery  This  information  may  prove 
useful  to  future  U.S.  vessels  interested 
in  participating  NAFO  fisheries. 


Dated   November  14,  2001. 
)olui  Oliver, 

.\cting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

IFR  Dor   01-28927  Filed  11-19-01,  8:4.=i  am] 

BILUNG  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No  001121328-1041-02: 1.D. 
1 10801 E] 

Fisheries  of  the  Northeastern  United 
States;  Scup  Fishery;  Commercial 
Quota  Harvested  for  Winter  11  Period 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Commercial  quota  har\  ested  for 
Winter  II  period 


SUMMARY:  NMFS  announces  that  the      ' 

scup  commercial  quota  a\a;lablp  m  the 
Winter  II  penod  to  the  coastal  states 
from  Maine  to  North  Carolina  has  been 
harvested  Federally  permitted 
commercial  vessels  may  not  land  scup 
in  these  states  for  the  remainder  of  the 
2001  Winter  n  quota  period  (through 
December  31.  2001)  Regulations 
governing  the  scup  fishery  require 
publication  of  this  notification  to  advise 
the  coastal  states  from  Maine  through 
North  Carolina  that  the  quota  has  been 
harvested  and  to  advise  Federal  vessel 
permit  holders  and  Federal  dealer 
permit  holders 

DATES:  Effective  0001  hrs  local  time, 
November  20.  2001   through  2400  hrs 
local  time,  December  31,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  Fishery 
Management  Specialist,  (978)  281-9344. 
SUPPLEMENTARY  MFORMATXM: 
Regulations  governing  the  scup  fishery 
are  found  at  50  CFR  part  648  The 
regulations  require  annual  specification 
of  a  commercial  quota  that  is  allocated 
into  three  quota  periods  The  Winter  II 
commercial  quota  (November  through 
December)  is  distributed  to  the  coastal 
states  from  Maine  through  North 
Carolina.  The  process  to  set  the  annual 
commercial  quota  and  the  seasonal 
allocation  is  described  in  §  648.120. 

The  total  commercial  quota  for  scup 
for  the  2001  calendar  year  was  initiallv 
set  at  4.444.600  lb  (2.U16,037  kgil66  FR 
12902,  March  1,  2001;  and  subsequently 
adjusted  downward  to  3,495,261  lb 
(1,585,424  kg)  (66  FR  47413;  September 
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12.  2001).  to  account  for  2002  period 
overages.  The  Winter  II  period  quota  is 
set  at  708,469  lb  (321.356  kg).  Becau.se 
there  were  no  commercial  overages  from 
the  2000  Winter  II  period,  it  was  not 
necessary  to  adjust  the  2001  Winter  II 
period  quota. 

Section  648  121  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor  the 
commercial  scup  quota  for  each  quota 
period  and.  based  upon  dealer  reports, 
state  data,  and  other  available 
information,  to  determine  when  the 
commercial  quota  has  been  harvested, 
NMFS  is  required  to  publish 
notification  in  the  federal  Register 
advising  and  notifying  federally 
permitted  commercial  vessels  and 
federally  permitted  dealers  that, 
effective  upon  a  specific  date,  the  scup 
commercial  quota  has  been  harvested. 
The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
scup  commercial  quota  for  the  2001 
Winter  II  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  scup  moratorium  permit 
Holders  agree  as  a  condition  of  the 
permit  not  to  land  scup  in  any  state  after 
NMFS  has  published  a  notification  in 
the  Federal  Register  stating  that  the 
commercial  quota  for  the  period  has 
been  harvested  and  that  no  commercial 
quota  for  scup  is  available.  Therefore, 
effective  0001  hours.  November  20, 
2001,  further  landings  of  scup  by  vessels 
holding  Federal  scup  moratorium 
permits  are  prohibited  through 
December  31 ,  2001   The  Winter  I  period 
for  commercial  scup  harvest  will  open 
on  lanuarv'  1,  2002  Effective  0001 
hours.  November  20,  2001,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  scup  from 
federally  permitted  vessels  that  land  in 
coastal  states  from  Maine  through  North 
Carolina  for  the  remainder  of  the  Winter 
11  period  (through  December  31,  2001). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866 

Authority:  16  U.S,C  1801  et  seq. 

Dated  November  14,  2001, 

Valerie  L,  Chambers, 

Acting  Director  Office  of  Sustainable 
Fisheries,  .\atinnal  Marine  Fisheries  Senice. 

IFR  Dof    01-28m8  Filed  11-15-01;  1:06  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  010319071-1103-02;  I.D. 

111401C) 

Fisheries  of  the  Northeastern  United 
States;  Spiny  Dogfish  Fishery; 
Commercial  Quota  Harvested  for 
Period  2 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure;  commercial  quota  for 

period  2. 

summary:  NMFS  announces  that  the 
period  2  spiny  dogfish  commercial 
quota  available  to  the  coastal  states  from 
Maine  through  Florida  has  been 
harvested.  Federally  permitted 
commercial  vessels  may  no  longer  land 
spiny  dogfish  for  the  duration  of  period 
2  (through  April  30,  2002).  Regulations 
governing  the  spiny  dogfish  fishery 
require  publication  of  this  notification 
to  advise  the  coastal  states  from  Maine 
through  Florida  that  the  quota  has  been 
harvested  and  to  advise  vessel  permit 
holders  and  dealer  permit  holders  that 
no  commercial  quota  is  available  for 
landing  spiny  dogfish  in  these  states. 
DATES:  Effective  0001  hrs  local  time, 
November  21,  2001,  through  2400  hrs 
local  time,  April  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst,  at 
(978)  281-9104 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  spiny  dogfish 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  commercial  quota, 
which  is  allocated  into  two  quota 
periods  based  upon  percentages  of  the 
annual  quota.  The  period  2  commercial 
quota  (November  through  April)  is 
distributed  to  the  coastal  states  from 
Maine.through  Florida  as  described  in  § 
648.230. 

The  initial  total  commercial  quota  for 
spiny  dogfish  for  the  2001  fishing  year 
was  4.000,000  lb  (1,814  mt)  (66  FR 
22473.  May  4.  2001).  The  commercial 
quota  is  allocated  into  two  periods  (May 
1  through  October  31,  and  November  1 
through  April  30),  with  trip  limits 
intended  to  preclude  directed  fishing. 
Quota  period  1  was  allocated  2,316,000 
lb  (1,050  mt)  and  quota  period  2  was 


allocated  1,684,000  lb  (764  mt)  of  the 
commercial  quota,  respectively. 

The  Administrator.  Northeast  Region, 
NMFS  (Regional  Administrator) 
monitors  the  commercial  spiny  dogfish 
quota  for  each  quota  period  and,  based 
upon  dealer  reports,  state  data  and  other 
available  information,  determines  when 
the  commercial  quota  has  been 
harvested.  NMFS  is  required  to  publish 
a  notice  in  the  Federal  Register  advising 
and  notifying  commercial  vessels  and 
dealer  permit  holders  that,  effective 
upon  a  specific  date,  the  spiny  dogfish 
commercial  quota  has  been  harvested 
and  no  commercial  quota  is  available  for 
landing  spiny  dogfish  for  the  remainder 
of  a  given  quota  period  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  2001  commercial 
period  2  quota  for  spiny  dogfish  has 
been  harvested. 

Section  648.4(b)  provides  that  Federal 
spiny  dogfish  permit  holders  agree,  as  a 
condition  of  the  permit,  not  to  land 
spiny  dogfish  in  any  state  after  NMFS 
has  published  notification  in  the 
Federal  Register  that  the  commercial 
quota  for  the  period  has  been  harvested 
and  that  no  commercial  quota  for  the 
spiny  dogfish  fisherv'  is  available.  The 
Regional  Administrator  has  determined 
that  period  2  for  spiny  dogfish  no  longer 
has  commercial  quota  available. 
Therefore,  effective  0001  hrs  local  time, 
November  21.  2001,  landings  of  spiny 
dogfish  in  coastal  states  from  Maine 
through  Florida  by  vessels  holding 
commercial  Federal  fisheries  permits 
are  prohibited  through  2400  hrs  local 
time,  April  30,  2001   The  fishing  year 
2002  quota  period  1  for  commercial 
spiny  dogfish  harvest  will  open  on  Mav 
1,  2002.  Effective  November  21.  2001,  ' 
federally  permitted  dealers  are  also 
advised  that  they  may  not  purchase 
spiny  dogfish  from  vessels  issued 
federal  spiny  dogfish  permits  that  land 
in  coastal  states  from  Maine  through 
Florida. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  14.  2001. 
Valeria  L.  Chambers, 

Acting  Director.  Office  of  Sustainable 
Fishenes..\ational  Marine  Fisheries  Service. 

IFR  Doc.  01-28919  Filed  11-15-01;  1:06  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-47-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  action  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Pratt  &  Whitney 
fT9D  series  turbofan  engines,  that  would 
supersede  an  existing  airworthiness 
directive  (AD)  by  adding  additional 
critical  life-limited  parts  for  enhanced 
inspection.  That  proposal  was  prompted 
by  an  FAA  study  of  in-service  events 
involving  uncontained  failures  of 
critical  rotating  engine  parts.  This  action 
revises  the  proposed  rule  by  adding  rear 
compressor  drive  turbine  shafts  to  the 
parts  to  be  included  in  the  revision  to 
the  manufacturers  Airworthiness 
Limitations  Section  (ALS)  of  the 
Instructions  for  Continued 
Airworthiness  (ICA),  and  the  approved 
continuous  airworthiness  maintenance 
program  for  air  carrier  operations.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  20,  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-ANE- 
47-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299  Comments 
may  be  inspected  at  this  location,  by 


appointment,  between  8:00  am  and 
4:30  p.m..  Monday  through  Fridav, 
except  Federal  holidays.  Comments  mav 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov  "  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  .Aerospace  Engineer.  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299:  telephone  (781)  238-7130.  fax 
(781)  238-7199 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  mav 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator>',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-47-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
¥AA.  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-47-AD,  12  New- 


England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  i.^Di.  applicable  to  certain 
Pratt  &  Whitney  FT9D  series  turbofan 
engines,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  10.  2001 
(66  FR  51609).  That  .\PR.M  would  have 
modified  the  airworthiness  limitations 
section  of  the  manufacturer  s  manual 
and  air  carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  That  NPRM  was 
prompted  by  an  F.\.^  study  of  in-service 
events  involving  uncontained  failures  of 
critical  rotating  engine  parts.  That 
condition,  if  not  corrected,  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 

Since  the  issuance  of  that  NTRM,  the 
F.AA  has  become  aware  that  rear 
compressor  drive  turbine  shafts  were 
inadvertantly  omitted  from  the  list  of 
parts  for  enhanced  inspection,  and  must 
be  added  This  proposal  would  add  to 
that  NPRM.  modification  of  the 
air-worthiness  limitations  section  of  the 
manufacturer's  manual  and  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
additional  inspection  requirements 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessan  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment 

Economic  Analysis 

The  FAA  estimates  that  837  engines 
installed  on  airplanes  of  US  registr\- 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  engine  to  do  the  proposed 
actions  The  average  labor  rate  is  S60 
per  work  hour  Based  on  these  figures 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
S954.180 

Regulatory  Analysis 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government.  Therefore,  it  is 
determined  that  this  action  does  not 
have  federalism  implications  under 
Executive  Order  (EO)  13132. 

For  the  reasons  discussed  above,  I 
certify*  that  this  proposed  regulation  (1) 
IS  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11 034 February-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  effect,  positive  or  negative,  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follow^s; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  98-ANE-47- 
AD.  Supersedes  AD  2000-01-13, 
Amendment  39-11511. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  (PW)  JT9D-3A, 
-7.  -7A,  -7H.  -7AH,  -7F,  -7J,  -20J,  -59A, 
-70A,  -7Q,  -7Q3,  -7R4D,  -7R4D1,  -7R4E, 
-7R4E1.  -7R4E4,  -7R4G2.  and  -7R4H1  series 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  747  and  767  series,  McDonnell 
Dougla.s  D(~-10  series,  and  Airbus  Industrie 
A300  and  .^;^10  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  sub]et:t  to  the 
requirements  of  this  AD.  For  engines  that 


have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  .\D  is  required  as 
indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Airworthiness  Limitations 
Section  (ALS)  of  the  Instructions  for 
Continued  Airworthiness  (ICA).  and  for  air 
carrier  operations  revise  the  approved 
continuous  airworthiness  maintenance 
program,  by  adding  the  following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions 


Engine  model 


Engine  manual  part  num- 


Par;  nomenclature 


FPI  per  manual  section 


Inspection 


7/7A/7AH/7F,  7H/7J/20/20J 


546028  (or  the  equivalent 
customized  versions 
770407  and  770408) 


All  Fan  Hubs  72-31-04 


AH  HPC  Stage  5-15  Disks      72-35-00 

and  Rear  Compressor 

Dnve  Turbine  Shafts         j 
All  HPT  Stage  1-2  Disks         72-51-00 

and  Hubs 
All  LPT  Stage  3-6  Disks         72-52-00 


02 

03 

03 
03 


59A/70A 


754459 


All  Fan  Hubs 


All  HPC  Stage  5-i5  Disks 
and  Rear  Compressor 
Dnve  Turbine  Shafts 

All  HPT  Stage  1-2  Disks 
and  Hut)s 

All  LPT  Stage  3-6  Disks  ... 


72-31-00 

72-35-00 

72-51-00 
72-52-00 


Heavy  Maintenance 

Check 
Heavy  Maintenance 

Check 

Heavy  Maintenance 

Check -3 
Heavy  Maintenance 

Check-3 


7Qy7Q3 


777210 


72-31-00 
72-35-00 


All  Fan  Hubs  

All  HPC  Stage  5-15  Disks 

and  Rear  Compressor 

Drive  Turbine  Shafts 
All  HPT  Stage  1-2  Disks 

and  Hubs 
All  LPT  State  3-6 i  72-52-00 


72-51-00 


03 
03 


03 
03 


7R4 


785058  785059  and 
789328 


All  Fan  Hubs  72-31-00 


All  HPC  Stage  5-15  Disks 
and  Rear  Compressor 
Dnve  Turbine  Shafts 

All  HPT  Stage  1-2  Disks 

and  Hubs 


72-35-00 


03 


03 


72-51-00  03 
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Engine  model 


Engine  manual  part  num- 
ber 


Part  nomenclature 


FPI  per  manual  section 


Inspection 


All  LPT  Stage  3-6    I  72-52-00 


03 


*  P/N  770407  and  770408  are  customized  versions  of  P/N  646028  engine  manual. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means; 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual:  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory  inspections  must  be  performed 
only  in  accordance  with  the  ALS  of  the 
manufacturer's  ICA. 

Alternative  Method  of  Compliance 

(c)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO),  Operators  must 
submit  their  requests  through  an  appropriate 
FA.A  Principal  Maintenant:e  Inspector,  who 
ma\  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permit.s  may  be  issued  in 
accordance  with  §§  21.197  and  21,199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  ace  ordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  .Aviation  Regulations  (14  CFR 
121  369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  ain*'orthiness  program. 
.Mternatively.  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD.  and  include  the  policv  and 
proc:edures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §121, 369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c)).  however,  the  alternate  svstem 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  recorcis  be 


maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380  (a)(2)(vi).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

Issued  in  Burlington,  MassachusettSi  on 
November  8.  2001 

Diane  S.  Romanosky. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-28707  Filed  11-19-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-0»-AD] 

RIN2120-AA64 

Airwforttiiness  Directives;  Hartzell 
Propeller,  Inc.  Compact  Series 
Propellers 

AGENCY:  Federal  .Aviation 
Administration,  DOT 

ACUON:  Notice  of  proposed  rulemaking 
(NPRM), 

SUMMARY:  The  Federal  Aviation 
AdmmisLration  (F.A,M  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD;  that  is  applicable  to 
Hartzell  models  (  )HC-(  j(  )Y(  )-(  )(  )( ) 
compact  series,  constant  speed  or 
feathering  propellers  with  Hartzell 
manufactured  "Y"  shank  blades  That 
AD  currently  requires  initial  and 
repetitive  blade  inspections;  rework  of 
all  "Y"  shank  blades  including  cold 
rolling  of  the  blade  shank  retention 
radius;  blade  replacement  and 
modification  of  pitch  change 
mechanisms  for  certain  propeller 
models:  and  changing  the  airplane 
operating  limitations  with  specific 
models  of  propellers  installed  These 
inspections  and  modifications  are 
required  to  detect  and  prevent  fatigue 
cracks  that  might  result  in  blade 


separation.  This  proposal  would  require 
initial  blade  inspections,  with  no 
repetitive  inspections;  rework  of  all  "Y" 
shank  blades  including  cold  rolling  of 
the  blade  shank  retention  radius,  blade 
replacement  and  modification  of  pitch 
change  mechanisms  for  certain 
propeller  models:  and  changing  the 
airplane  operating  limitations  with 
specific  models  of  propellen;  installed 
This  proposal  is  prompted  bv  FAA 
reviews  of  propeller  sen-ice  histories 
since  the  issuance  of  ,\D  77-12-06  R2. 
The  actions  specified  bv  the  proposed 
.\D  are  intended  to  prevent  failure  of  the 
propeller  blade  from  fatigue  cracks  in 
the  blade  shank  radius,  which  can  result 
in  damage  to  the  airplane  and  loss  of 
airplane  control. 

DATES:  Comments  must  be  received  by 
lanuarv  22.  2002. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No   200O-NE-08-AD   12  New- 
England  Executiv  e  Park.  Burlington,  MA 
01803-5299  Comments  may  be 
inspected  at  this  location,  bv 
appointment,  between  8  am   and  4  30 
p,m,,  Monday  through  Friday,  except 
Federal  holidays  Comments  mav  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa,gov"  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subtect  line.  The  ser\-ice 
information  referenced  in  this  AD  may 
be  obtained  from  Hartzell  Propeller, 
Inc  ,  One  Propeller  Place  Piqua.  Ohio 
45356-2634;  telephonf-  ,937)  778-^200; 
fax  (937)  778-4365   Thi"-  information 
may  be  examined,  bv  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel.  12  .New  England 
Executive  Park.  Burlington,  MA 
FOR  FURTHER  INFORMA-RON  CONTACT; 
Tomaso  DiPaolo,  .Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  .Airplane  Directorate.  2300 
E,  Devon  Ave  ,  Des  Plaines,  IL  60018, 
telephone  (847)  294-7031;  fax  (847) 
294-7834 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  ma\  desire.  Communications 
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should  identifv  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
th^  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  send  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NE-O8-AD  "■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA^\,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No  200O-NE-08-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
0180:?-5299 

Discussion 

On  December  15,  1977.  AD  77-12-06 
R2,  Amendment  39- .5097  (42  PR  63165, 
1977).  was  published  to  mandate  initial 
and  repetitive  inspections  and  rework  of 
all  Hartzell  models  (  )HC-(  )(  )Y(  )-(  )( 
)(  )  compact  series,  constant  speed  or 
feathering  propellers  with  Hartzell 
manufactured    Y"  shank  blades, 
including  cold  rolling  of  the  blade 
shank  retention  radius,  and.  change  of 
the  airplane  operating  limitations  with 
specific  models  of  propellers  installed, 
to  detect  and  prevent  fatigue  cracks  that 
might  result  in  blade  separation.  In 
addition,  that  AD  mandates  inspection 
requirements  for  propellers  that  have 
experienced  overspeed  or  ground  or 
object  strike  This  proposed  action 
would  remove  the  repetitive  inspection 
intervals  to  require  the  cold  rolling  of 
the  blade  shank  retention  radius  to  be  a 
one-time  final  action,  and  remove  the 
reference  to  propellers  that  have 
experienced  overspeed  or  ground  or 
object  strikes 

During  inspections  performed  to 
comply  with  AD  77-12-06  R2.  some 


corroded  parts  were  found,  and  several 
reports  of  corrosion  were  submitted  to 
the  FAA.  The  FAA  has  carefully 
considered  these  reports  and  has 
determined  that  this  action  need  not 
include  any  action  regarding  corrosion. 
This  action,  and  the  current  AD.  are 
intended  to  prevent  failure  of  the  blade 
shank  retention  radius  due  to  cracks. 
Some  operators  have  perceived  AD 
77-12-06  R2  as  mandating  an  overhaul. 
While  the  FAA  encourages  owners  and 
operators  to  have  their  propellers 
overhauled  using  the  manufacturer's 
recommended  overhaul  schedules,  AD 
77-12-06  R2  does  not  mandate  a 
propeller  overhaul.  This  proposal  also 
does  not  propose  to  mandate  a  propeller 
overhaul. 

Review  of  Propeller  Service  Histories 

The  current  AD,  AD  77-12-06  R2, 
requires  an  initial  inspection  and  cold 
rolling  of  the  blade  shank  retention 
radius,  then  repetitive  inspections  and. 
if  necessary,  rework  of  the  blade  shank 
at  intervals  specified  in  Hartzell  Service 
Letter  (SL)  61B.  In  1992,  the  FAA 
approved  as  an  alternative  method  of 
compliance  to  the  current  AD.  Hartzell 
SL  61R.  dated  February  28.  1992,  which 
expanded  the  inspection  interval  to 
every  12,000  hours.  Since  the  issuance 
of  Hartzell  SL  6lR,  there  have  been  no 
reports  of  cracked  blades  in  the  blade 
shank  retention  radius  (when  the 
propeller  complied  with  AD  77-12-06 
R2).  Therefore,  the  FAA  has  determined 
that  the  cold  rolling  of  the  blade  shank 
retention  radius  can  act  as  a  final  action 
to  address  the  fatigue  crack  problem  of 
the  blade  shank.  Accordingly,  this 
proposal  removes  the  repetitive 
inspection  requirement  found  in  the 
current  AD. 

In  addition,  this  proposal  will 
eliminate  the  existing  AD's  mandatory 
inspection  requirements  for  propellers 
that  have  experienced  an  overspeed  or 
ground  or  object  strike.  The  FAA 
reviewed  propeller  service  histories  and 
found  no  overspeed  or  ground  strike 
events  to  have  caused  a  fatigue  failure 
in  the  blade  shank  retention  radius 
when  the  propeller  is  inspected  in 
accordance  with  Hartzell's  service 
instructions  for  overspeed  or  ground 
strike  events.  These  service  instructions 
are  published  in  the  Hartzell  Standard 
Practices  Manual  202A.  and  in  the 
current  revisions  of  the  propeller 
owner's  manuals. 

However,  the  mandatory  airplane 
operating  limitations  changes  will 
remain  unchanged  from  the  existing  AD 
and  these  limitations  consist  of 
restricted  propeller  revolutions  per 
minute  (rpm),  placarding  the  airplane 
instrument  panel,  and  revising  the 


engine  tachometer  markings  in 
accordance  with  Hartzell  Service 
Bulletin  (SB)  No  118A,  dated  February 
15.  1977.  This  proposal  will  maintain 
the  existing  AD's  modification  of  certain 
propeller  models  in  accordance  with 
Hartzell  Propeller,  Inc.  Service  Letter 
(SL)  No.  69,  dated  November  30,  1971. 
and  Hartzell  Propeller,  Inc.  SB  No. 
lOlD,  dated  December  19.  1974.  This 
proposal  would  not  require  operators  to 
reinspect  propellers  that  have  already 
been  inspected  to  comply  with  the 
current  AD. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  the  same 
type  design  used  on  airplanes  registered 
in  the  United  States,  the  proposed  AD 
would  require,  if  not  already 
accomplished,  initial  inspections  and 
rework  of  all  "Y"  shank  blades, 
including  cold  rolling  of  the  retention 
radius,  blade  replacement  and 
modification  of  pitch  change 
mechanisms  for  certain  propeller 
models,  and  change  of  the  airplane 
operating  limitations,  to  detect  and 
prevent  fatigue  cracks  that  can  result  in 
blade  separation  and  possible  loss  of 
airplane  control  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Hartzell  SB  118A. 
dated  Februarv-  15,  1977,  Hartzell  SL  69. 
dated  November  30,  1971.  and  Hartzell 
SB  lOlD,  dated  December  19,  1974. 

Requirement  Removed  for  Hartzell 
Service  Letter  61 B 

Hartzell  Service  Letter  6lB.  dated 
September  10,  1976  was  initially 
incorporated  by  reference  in  AD  77-12- 
06  R2  to  specify  the  inspection  interval. 
Revisions  to  this  service  letter  have  been 
approved  up  to  Revision  V.  Since  the 
proposed  AD  removes  the  repetitive 
inspection,  there  will  be  no  further  need 
to  reference  any  revision  of  SL  61. 

Economic  Analysis 

At  the  time  the  existing  AD  was 
issued,  there  were  about  55.000 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimated 
that  there  were  35,750  propellers 
installed  on  airplanes  of  U.S.  registry'. 
The  FAA  expects  that  all  of  the  affected 
propellers  should  have  already  been 
inspected  to  comply  with  the  existing 
AD's  requirements  to  inspect,  and 
rework  or  replace  the  blades.  If  these 
actions  have  not  already  been 
accomplished,  then  the  total  cost  to 
comply  with  this  proposal  is  estimated 
to  be  $700  per  propeller. 
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Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  ¥.\A  has  not  consulted 
with  state  authorities  prior  tc 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034."  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  mav  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safetv. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Code  of  Federal  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C   106lg),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-2922  (42  FR 
31152.  June  20,  1977).  Amendment  39- 
3018(42  FR  42191.  dated  August  22. 
1977),  and  Amendment  39-3097  (42  FR 
63165,  dated  December  15.  1977),  and 
by  adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Hartzell  Propellers.  Inc.:  Docket  No.  2000- 
NE-08-.-\D.  Supersedes  AD  77-12-06  R2. 
.Amendment  39-3097. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Hartzell  Propellers.  Inc.  Models 
(  )HC-(  )(  )Y(  )-(  )(  )(  )  compact  series 
constant  speed  or  feathering  propellers  with 
Hartzell  manufactured  "Y"  shank  blades. 


These  propellers  are  used  on  but  not  limited 
to  the  following  airplanes: 

Aermacchi  S.pA.  (formeriy  Siai-Marchetti)  S- 

208 
Aero  Commander  200B  and  200D 
Aerostar  600 
Beech  24.  35,  36,  45.  55.  56TC.  58.  60.  and 

95 
Bellanca  14  and  17  series 
Cessna  182  and  188 
Embraer  EMB-200A 
Maule  M.'j 

Mooney  M20  and  M22 
Pilatus  Britten  Norman,  or  Britten  Norman 

BN-2.  BN-2A.  and  BN-2A-6 
Piper  PA-23.  PA-24,  PA-28,  P.A-30,  PA-31, 

PA-32.  PA-34.  PA-36.  and  PA-39 
Pitts  S-IT  and  S-2A 
Rockwell  112,  114.  200.  500.  and  685  series 

Note  1:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (^)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done.  Propeller 
maintenance  records  showing  compliance 
with  AD  77-12-06  R2  is  an  indication  that 
compliance  was  previously  done. 

To  prevent  failure  of  the  propeller  blade 
from  fatigue  cracks  in  the  blade  shank  radius, 
which  can  result  in  damage  to  the  airplane 
and  loss  of  airplane  control,  do  the  following: 

(a)  Propellers  are  considered  in  compliance 
with  the  one-time  inspection  and  rework 
requirements  only,  of  this  AD  if 

(1)  All  blades  are  serial  number  D475.34 
and  above,  or 

(2)  All  blades  are  identified  with  the  letters 
■PR"  or  "R"  or  "SP-P"  ink-stamped  on  the 

camber  side,  or  the  letters  "SP  ",  "RD"  or 
"SP-P"  metal-stamped  on  the  blade  butt. 

Models  (  )HC-(  )(  )Y(  )  Cxjmpact  Series  "Y" 
Shank  Propellers 

(b)  If  propellers  models  (  )HC-(  )(  )Y(  )  have 
not  been  inspected  and  reworked  in 
accordance  with  AD  77-12-06  R2,  then 
before  further  flight,  do  a  one-time  action  to 
remove,  inspect,  rework  or  replace  blades  if 
neces.san,'  in  accordance  with  Hartzell 
Service  Bulletin  (SB)  118A.  dated  Februar> 
15,  1977. 

Note  2:  One  requirement  in  SB  118A  is  the 
cold  rolling  of  the  propeller  blade  shank. 
This  is  a  critical  requirement  in  the 
prevention  of  cracks  in  the  blade.  Propeller 
repair  shops  must  obtain  and  maintain 
proper  certification  to  perform  the  cold 
rolling  procedure.  For  a  current  list  of 
propeller  overhaul  facilities  approved  to 
perform  the  blade  shank  cold  rolling 


procedure,  contact  Hartzell  Product  tiupport, 
telephone:  (937)  778-4379.  Not  all  propeller 
repair  facilities  have  the  equipment  to 
properly  perform  a  cold  roll  of  the  blade 
shanks.  In  addition,  any  rework  in  the  blade 
shank  area  will  also  necessitate  the  cold 
rolling  of  the  blade  shank  area,  apart  from  the 
one-time  cold  rolling  requirement  of  this  AD. 

Instrument  Panel  Modifications 

(c)  If  airplanes  with  propeller  models 
(  }HC-C2YK-(  )()()/()(  )7666A-(  ).  installed 
on  (undampered)  200  horsepower  Lycoming 
10-360  series  engines,  have  not  been 
modified  in  accordance  with  AD  77-12-06 
R2.  then  modif>'  the  airplane  instrument 
panel  according  to  the  following 
subparagraphs  before  further  flight.  Airplanes 
include,  but  are  not  limited  to,  Mooney  M20E 
and  M20F  (normal  categoryl.  Piper  PA-28R- 
200  (noimal  category),  and  Pitts  S-lT  and  S- 
2A  (acrobatic  category). 

(1)  For  normal  category  airplanes,  before 
further  flight,  remove  the  present  vibration 
placard  and  affix  a  new  placard  near  the 
engine  tachometer  that  states: 

"Avoid  continuous  operation: 
Between  2000  and  2350  rpm." 

(2)  For  utility  and  acrotwtic  categon.' 
airplanes,  before  further  flight,  remove  the 
present  vibration  placard  and  affix  a  new 
placard  near  the  engine  tachometer  that 
states: 

"Avoid  continuous  operation: 
Between  2000  and  2350  rpm. 
Above  2600  rpm  in  acrobatic  flight." 

(3)  For  normal  categon,  airplanes,  re-mark 
the  engine  tachometer  face  or  bezel  with  a 
red  arc  for  the  restricted  engine  speed  range, 
between  2000  and  2350  rpm. 

(4)  For  acrobatic  and  utility  airplanes,  re- 
mark the  engine  tachometer  face  or  bezel 
with  a  red  arc  for  each  restricted  engine 
speed  range,  i.e..  between  2000  and  2350  rpm 
and  between  2600  and  2700  rpm  (red  line). 

Models  (  )HC-C2YK-(  M  ) 

()'()(  )84-5(  M  I  or  (  )(  )8477(  H  1 

Propellers 

(dl  If  propeller  models  (  )HC-C2YK-(  )(  )( 
)  /  (  )(  )8475{  )-{  )  or  (  )(  )8477(  )-(  )  have  not 
I)een  inspected  and  reworked  in  accordance 
with  AD  74-15-02,  then  do  the  following 
maintenance  before  further  flight. 

(1)  Remove  projjelfer  from  airplane. 

(2)  Modib,  pitch  change  mechanism,  and 
replace  blades  with  equivalent  model  blades 
prefixed  with  letter  "F "  in  accordance  with 
Hartzell  Service  Letter  No.  69.  dated 
November  30.  1971  and  Hartzell  SB  No. 
lOlD.  dated  December  19.  1974. 

(3)  Inspect  and  repair  or  replace,  if 
necessary,  in  accordance  with  Hartzell  SB 
No.  118A.  dated  Februar\  15.  1977. 

Alternative  Methods  of  Compliance 

(e)  Alternative  methods  of  compliance  to 
Hartzell  Service  Bulletin  118A  are  Hartzell 
Service  Bulletins  118B,  118C.  USD.  and 
Hartzell  Manual  133C.  Alternative  method  of 
compliance  to  Hartzell  SBlOlD  is  Hartzell 
Manual  133C.  No  adjustment  in  the 
compliance  time  is  allowed.  Any  requests  for 
an  alternative  method  of  compliance  that 
provides  an  acceptable  level  of  safely  may  t>e 
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used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office  (ACQ)  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  It  to  the  Manager,  '.Chicago  ACQ. 

N«te  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  mav  be  obtained  from  the  Manager, 
Chicago  .ACO 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  part  21  of  the  Code  of  Federal  Regulations 
(14  CFR  21.197  and  21,199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
November  8.  2001, 

Diane  S.  Romanosky, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  D(K    01-28792  Filed  11-19-01;  8:45  am] 
MLUNC  COOe  4910-13-P 


DEPARTMENT  Of  TRANSPO«TATK)N 
Ftdersl  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  Ho.  01-ASO-15] 

Propoaad  Amandment  to  Class  E5 
Airspaca;  Andraws — Murphy,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
amend  Class  E5  airspace  at  Andrews — 
Murphy  Airport.  NC.  A  Area  Navigation 
(RNAV),  Global  Positioning  System 
(GPS),  Runway  (RWY)  8  Standard 
Instrument  Approach  Procedure  (SLAP) 
has  been  developed  for  Andrews — 
Murphy  Airport,  NC.  As  a  result. 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP 

DATES:  Comments  must  be  received  on 
or  before  December  20,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
01-ASC)-13,  Manager,  Airspace  Branch. 
ASO-520.  P  O  Box  20636.  Atlanta. 
Georgia  30:}20 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  550,  1701 
Culunibid  Avenue,  College  Park.  Georgia 
30337.  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager.  Airspace 


Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUTPl^MCKTARY  IMKMMATION: 

Cmmamtnts  Invited 

Interested  parties  cire  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acloiowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
ASO-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  MPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 


amend  Class  E  airspace  at  Andrews — 
Murphy,  NC.  A  RNAV  (GPS)  RWY  8 
SIAP  has  been  developed  for  Andrews — 
Murphy  Airport,  NC.  Controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAP.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9J,  dated  August  31,  2001. 
and  effective  September  16.  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  the 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action  '  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  Evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS. 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;'E.O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
administration  Order  7400. 9J.  Airspace 
Desigiialiuns  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16.  2001,  is  amended  as 
follows: 
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Paragraph  6005  Ciasi  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 

«  *  ♦  *  ♦ 

ASO  NC  E5     Andrews— Murphy,  NC 

[REVISED] 

Andrews — Murphv.  Airport.  NC 

(Lat.  35'11'42'  N.  long.  83°51'50"  W) 
RUGIE  Waypoint 

(Lat,  35°68'57''  N.  long.  83'57'29'  W) 
Andrews — Murphy.  NC,  Point  in  Space 
Coordinates 

(Lat.  35°11'10"  N.  long.  83°52'57"  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.5- 
mile  radius  of  the  Andrews — Murphy  Airport 
and  within  3.2  miles  each  side  of  the  237° 
course  from  the  RDGIE  Waypoint,  extending 
from  the  6,5-mile  radius  to  8.1  miles 
southwest  of  the  airport  and  that  airspace 
with  a  6 — mile  radius  of  the  point  in  space 
(lat.  35°11'10-  N.  long.  83°52'57-  W)  serving 
.^ndrews — Murphy  NC;  excluding  that 
airspace  with  the  KCnoxviile,  TN.  Class  E 
airspace. 


Issued  in  College  Park.  Georgia,  on 
November  6.  2001 
Wade  T.  Carpenter, 

Acting  Manager.  Air  Traffic  Dixision, 
Southern  Region. 

(FR  DcK    01-28496  Filed  11-19-01.  8:45  am] 

BtLLING  CO06  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-14] 

Proposed  Establishmeni  of  Class  E5 
Airspace;  Union,  SC 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Qass  E5  airspace  at  Union.  SC. 
A  Non-Directional  Beacon  (NDB) 
Runway  (RWY)  5  Standard  Instrument 
Approach  Procedrue  (SIAP)  has  been 
developed  for  Union  County,  Troy 
Shelton  Field,  Union,  SC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SLAP  and 
other  Instrument  Flight  Rules  (IFR) 
operations  at  Union  County,  Troy 
Shelton  Field.  The  operating  status  of 
the  airport  would  change  from  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operations  conciurent  with  the 
publication  of  the  SLAP. 
DATES:  Comments  must  be  received  on 
or  before  December  20.  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration.  Docket  No. 
Ol-ASO-14,  Manager.  Airspace  Branch. 
ASO-520.  P  O.  Box  20636.  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550.  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5586, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatorv 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulaton.',  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal 
Communications  should  identif\'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
ASO-14  "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
comments  received  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550,  1701  Columbia 
Avenue,  College  Park.  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  FVoposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 


Georgia  30320.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copv  of 
Advison.-  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E5  airspace  at  Union,  SC, 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400  91.  dated  .August  31 , 
2001.  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1   The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequentlv  in  the 
Order 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessarv  to 
keep  them  operationally  current  it, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a    significant 
rule  '  under  DOT  Regulaton,  Policies 
and  Procedures  (44  FR  11034:  Februarv 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulator*  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule. 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1   The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  lOG(g):  40103.  40113. 
40120;  E.O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 
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§71.1     [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  71  1  of  Federal  Aviation 
Administration  Order  7400.9),  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16.  2001,  is  amended  as 
follows: 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 
*  *  t  *  • 

ASO  SC  E5     Union.  SC  [NEW] 

Union  County.  Trov  Shelton  Field.  SC 
(Lat  34°4T'irN.'long.  avaa'ao' 7W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6. .1-mile 
radius  of  Union  County.  Troy  Shelton  Field 
and  within  4  miles  north  and  8  miles  south 
of  the  241'  bearing  from  the  Union  NDB 
extending  from  the  6.3-mile  radius  to  16 
miles  southwest  of  the  airport. 
***** 

Issued  in  College  Park.  Georgia,  on 
November  6.  2001 
Wade  T.  Carpenter, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

!FK  U'H    01-28495  Filed  11-19-01;  8;45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-17] 

Proposed  Establishment  of  Class  E5 
Airspace;  Wauchula,  FL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  E5  airspace  at  Wauchula. 
FL.  A  Non-Directional  Beacon  (NDB) 
Runway  (RVVY)  36  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Wauchula  Municipal 
Airport,  Wauchula.  FL.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SIAP  and 
other  Instrument  Flight  Rules  (IFR) 
operations  at  Wauchula  Municipal 
Airport  The  operating  status  of  the 
airport  would  change  from  Visual  Flight 
Rules  (V'FR)  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SIAP. 

DATES:  Comments  must  be  received  on 

or  before  Def:ember  20,  2001. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration,  Docket  No. 
Ol-ASO-17,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586-. 
SUPPLEMENTARY  INFORMATION: 

Comnients  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirorunental.  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
ASO-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550,  1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 


Georgia  30320.  Conununications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E5  airspace  at  Wauchula, 
FL.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.91,  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  A'viaUon 
Administration  Order  7400. 9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  FL  E5    Wauchula,  FL  (NEW) 

Wauchula  Municipal  Airport.  FL 
(Let.  27'-30'49"  N.  long.  8r52'50"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Wauchula  Municipal  .\irport  and 
within  4  miles  east  and  8  miles  west  of  the 
176   t)earing  from  the  Wauchula  NDB 
extending  from  the  6.4-mile  radius  to  16 
miles  south  of  the  airport. 


Issued  in  College  Park,  Georgia,  on 
November  6.  2001. 
Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  01-28494  Filed  11-19-01;  8:45  am) 

BILUNG  COOe  4910-1 3-M 


COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

28  CFR  Part  801 
[CSOSA-0004-P] 
RIN  3225-AA02 

Federal  Tort  Claims  Act  Procedures 

AGENCY:  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Court 
Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia 
("CSOSA"  or  "Agency")  is  proposing  to 
adopt  regulations  to  supplement 
Department  of  Justice  regulations  for 
processing  administrative  claims  under 
the  Federal  Tort  Claims  Act  ("FTCA"). 
These  supplemental  regulations  state  in 
plain  language  what  members  of  the 
public  need  to  do  to  file  a  claim  for 
money  damages  under  the  FTCA  with 
CSOSA  or  with  the  District  of  Columbia 
Pretrial  Services  Agency  ("PSA  "  or 
"Agency").  These  regulations  are 
necessary  to  help  ensure  that  persons 
who  suffer  proven  monetary  loss. 
personal  injury,  or  wTongful  death  due 
to  a  negligent  or  otherwise  wTongful  act 


or  omission  of  an  Agency  employee 
committed  while  acting  within  the 
scope  of  his  or  her  employment  will  be 
properly  compensated, 

DATES:  Comments  due  bv  Januar\-  22. 
2002. 

ADDRESSES:  Office  of  the  General 
Counsel.  CSOSA.  Room  1253.  633 
Indiana  Avenue.  N'W..  Washington.  DC 
20004 

FOR  FURTHER  INFORMATION  CONTACT:  Rov 
Nanovic.  Records  Manager  (telephone. 
(202)  220-5359:  e-mail: 
roy.nanovic@csosa.gov) 

SUPPLEMENTARY  INFORMATION:  The  Court 
Services  and  Offender  Supenision 
Agency  for  the  District  of  Columbia 
("CSOSA")  is  proposing  to  adopt 
regulations  (28  CFR  part  801] 
supplementing  Department  of  Justice 
regulations  (28  CFR  part  14)  for 
processing  administrative  claims  under 
the  Federal  Tort  Claims  Act  ("FTCA"). 
CSOSA  previously  published  its 
organizational  regulations  (28  CFR  part 
800)  in  the  Federal  Register  on  January 
8.  2001  (66  FR  1259)  As  noted  in  these 
organizational  regulations,  the  District 
of  Columbia  Pretrial  Services  Agency 
("PSA"  or  "Agency")  is  an  independent 
entity  within  CSOSA.  CSOSA  s 
supplemental  regulations  will  be 
applicable  for  claims  involving  CSOSA 
and /or  PSA. 

The  FTCA  essentially  waives  the 
federal  government's  sovereign 
immunity  to  damage  actions  arising  out 
of  the  negligent  or  otherwise  WTongful 
acts  committed  by  federal  employees 
while  acting  within  the  scope  of  their 
employment  General  regulations  issued 
by  the  Department  of  Justice  for 
processing  FTCA  claims  authorize 
federal  agencies  to  issue  supplementing 
regulations.  Accordingly,  CSOSA  has 
prepared  these  supplemental 
regulations  to  state  in  plain  language 
what  members  of  the  public  need  to  do 
to  file  a  claim  for  money  damages  under 
the  FTCA  due  to  a  negligent  or 
otherwise  wrongful  act  of  a  CSOSA  or 
PSA  employee  committed  while  acting 
within  the  scope  of  his  or  her 
emplo\Tnent.  Separate  administrative 
procedures  exist  for  claims  by 
employees  of  CSOSA  or  PSA  for  loss  or 
damage  to  property  incident  to  their 
own  service. 

Directions  for  filing  the  claim  are 
contained  in  §801.2.  The  directions  are 
presented  in  a  question  and  answer 
format.  The  easiest  way  to  make  sure 
that  a  person  with  a  claim  includes  all 
information  necessary  for  processing  the 
claim  is  to  submit  a  completed  Standard 
Form  95  ("SF  95").  The  SF  95  is 
available  both  online  and  from  CSOSA's 


Office  of  the  General  Counsel.  Other 
means  of  written  notification,  however, 
may  be  acceptable  as  noted  in  the 
regulations. 

Section  801  3  explains  how  claims  are 
processed.  All  claims,  whether  against 
CSOSA  or  PSA.  are  forwarded  to 
CSOSA's  Office  of  the  General  Counsel 
for  intake,  investigation,  and  final 
determination.  Section  801.4  covers  the 
claim's  final  disposition  (acceptance  of 
settlement  or  denial  of  claim).  If  you 
accept  a  settlement  offer,  you  give  up 
your  right  to  bring  a  lawsuit  against  the 
United  States  or  against  the  employee 
whose  action  or  lack  of  action  gave  rise 
to  your  claim.  If  your  claim  is  denied  or 
you  reject  the  settlement  offer,  you  have 
6  months  to  file  a  civil  action  in  the 
appropriate  US  District  Court. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  or 
by  e-mailing  the  agency  at  the  addresses 
giv^n  above  in  the  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT  captions. 
Comments  received  during  the  comment 
period  will  be  considered  before  final 
action  is  taken.  Comments  received  after 
the  expiration  of  the  ctimment  period 
will  be  considered  to  the  extent 
practicable.  All  comments  received 
remain  on  file  for  public  inspection  at 
the  above  address.  The  proposed  rule 
may  be  changed  in  light  of  the 
comments  received.  We  will  not  be 
holding  oral  hearings  on  this 
proceeding. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  under 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Ea  ecu  five  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132. 
the  Director  of  CSOSA  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory-  Flexihilit}-  Act 

The  Director  of  CSOSA.  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C  605(b)).  has  reviewed  this  rule 
and  by  approving  it  certifies  that  this 
rule  will  not  ha\e  a  significant 
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economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
pertains  to  agency  management,  and  its 
economic  impact  is  limited  to  the 
agency's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments  Therefore,  the  Director  of 
CSOSA  has  determined  that  no  actions 
are  necessary  under  the  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  sec.  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets 

Plain  Language  Instructions 

We  want  to  make  CSOSA's 
documents  easy  to  read  and  understand. 
If  you  have  suggestions  on  how  to 
improve  the  clarity  of  these  regulations, 
write,  e-mail,  or  call  CSOSA's  Records 
Manager  (Roy  Nanovic)  at  the  address  or 
telephone  number  given  above  in  the 
ADDRESSES  and  FOR  FURTHER 
WFORMATTON  CONTACT  captions. 

List  of  Subiects  in  28  CFR  Part  801 

Claims.  Probation  and  parole. 

Jasper  Ormond, 

Intcnn}  Dirfctnr 

Accordingly,  we  propose  to  amend 
chapter  VIII.  title  28  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  801  to  read  as  follows: 

PART  801— FEDERAL  TORT  CLAIMS 
ACT  PROCEDURES 

Sec 

801.1  Claims  filed  under  the  Federal  Tort 
Claims  Act. 

801.2  Filing  a  claim. 

801.3  Processing  the  claim. 
8014     Final  disposition  of  claim. 

Authority:  5  U.S.C.  301;  Pub.  L.  105-33, 
111  Stat.  251.  712  (D.C.  Code  24-1233):  28 
CFR  14.11. 


§  801 .1    Claims  filed  under  the  Federal  Tort 
Claims  Act. 

If  an  agency  employee  is  acting  within 
the  scope  of  his  or  her  employment  and 
causes  injury  to  a  member  of  the  public, 
any  claim  for  money  damages  for 
personal  injury,  death,  damage  to 
property,  or  loss  of  property  caused  by 
the  employee's  negligent  or'wrongful  act 
or  omission  is  a  claim  against  the 
United  States  and  must  first  be 
presented  by  the  injured  party  to  the 
appropriate  federal  agency  for 
administrative  action  under  the  Federal 
Tort  Claims  Act.  General  provisions  for 
processing  such  administrative  claims 
are  contained  in  28  CFR  part  14.  The 
provisions  in  this  part  supplement  the 
general  provisions  in  order  to  describe 
specific  procedures  to  follow  when 
filing  a  claim  with  the  Court  Services 
and  Offender  Supervision  Agency  for 
the  District  of  Columbia  ("CSOSA")  or 
the  District  of  Columbia  Pretrial 
Services  Agency  ("PSA"). 

§801.2    Filing  a  claim. 

(a)  Who  may  file  the  claim?  You  may 
file  a  claim  for  money  damages  against 
CSOSA  or  PSA  if  you  believe  that  a 
CSOSA  or  PSA  employee  has  injured 
you  or  has  damaged  or  lost  property  that 
you  own  You  may  file  a  cleiim  on  behalf 
of  an  injured  or  deceased  person  or 
owner  of  damaged  or  lost  property  if 
you  are  acting  as  agent,  executor, 
administrator,  parent,  guardian,  legal  or 
other  representative  provided  you 
submit  evidence  of  your  authority  to  act 
on  behalf  of  the  claimant. 

(b)  What  information  do  you  need  to 
submit  in  your  claim?  (1 )  The  easiest 
way  to  ensure  that  you  will  include  all 
necessary  information  for  your  claim  is 
to  submit  a  completed  Standard  Form 
95  ("SF  95  ").  The  SF  95  is  available 
from  the  Office  of  the  General  Counsel, 
CSOSA,  (see  address  in  paragraph  (c)  of 
this  section)  and  on  the  Internet  at  http:/ 
/www. usdoj.gov/civil/forms/ forms. htm. 

(2)  If  you  do  not  use  the  SF  95,  you 
must  submit  written  notification  of  the 
incident  that  resulted  in  the  injury,  loss, 
or  damage.  Along  with  this  notification, 
you  must  present  a  claim  for  money 
damages  in  a  sum  certain  (that  is,  a 
precise  dollar  amount)  for  injury  to  or 
loss  of  property,  personal  injury,  or 
death  alleged  to  have  occurred  on  the 
basis  of  the  incident.  Failure  to  include 
the  precise  dollar  amount  for  your  claim 
may  mean  that  you  will  have  difficulty 
with  pursuing  your  claim  in  court. 

(c)  Where  ao  you  submit  the  claim? 
You  should  submit  the  claim  (whether 
agairist  CSOSA  or  PSA)  directly  to  the 
Office  of  the  General  Counsel.  CSOSA, 
633  Indiana  Avenue  NW.,  Washington, 
DC  20004.  Claims  submitted  to  any 


other  office  of  CSOSA  or  PSA  are 
forwarded  to  the  Office  of  the  General 
Counsel. 

(d)  When  must  you  submit  the  claim? 
You  must  submit  the  claim  so  that 
CSOSA/PSA  receives  the  claim  within  2 
years  after  the  claim  accrues.  Mailing 
the  claim  by  that  date  is  not  sufficient 

if  CSOSA/PSA  does  not  receive  the 
claim  by  that  date.  Generally  speaking, 
a  claim  accrues  at  the  time  of  the  injury. 
In  those  instances  where  neither  the 
injury  nor  its  cause  is  immediately 
apparent,  the  claim  accrues  when  you 
discover  (or  reasonably  should  discover) 
the  injury  and  its  cause. 

(e)  May  you  amend  your  claim?  Yes. 
you  may  amend  your  claim  at  any  time 
prior  to  final  agency  action  or  prior  to 
your  filing  suit  in  court. 

§  801 .3    Processing  the  claim. 

(a)  Will  CSOSA/PSA  contact  you 
about  your  claim?  (1)  If  you  have 
provided  all  necessary  information  to 
process  your  claim,  you  will  receive  an 
acknowledgement  indicating  the  filing 
date  (that  is,  the  date  CSOSA/PSA 
received  your  claim)  and  the  assigned 
claim  number.  Refer  to  the  claim 
number  in  any  further  correspondence 
you  may  have  with  CSOSA/PSA  on  the 
claim. 

(2)  If  you  have  failed  to  include  all 
necessary  information,  CSOSA/PSA  will 
return  your  claim  to  you  with  a  request 
for  the  necessary  additional 
information. 

(3)  If  your  claim  should  have  been 
filed  with  another  agency,  CSOSA/PSA 
will  forward  the  claim  to  the 
appropriate  agency  and  notify  you  of  the 
transfer,  or  return  the  claim  to  you  if  the 
appropriate  agency  cannot  be 
determined  or  if  the  transfer  is 
otherwise  not  feasible. 

(b)  Who  is  responsible  for  offering 
settlement  or  denial  on  the  claim?  The 
General  Counsel  is  responsible  for 
investigating  the  claim  and.  after 
consultation  with  PSA  (if  the  claim  is 
against  PSA)  and  the  Department  of 
Justice  when  appropriate,  determining 
whether  the  claim  should  be  settled  or 
denied. 

(c)  How  long  does  CSOSA/PSA  have 
to  consider  your  claim?  CSOSA/PSA  has 
6  months  from  the  date  of  filing  to  make 
a  settlement  offer  or  to  deny  your  claim. 
If  you  amend  your  claim  (see  §  801.2(e)) 
or  request  that  your  claim  be 
reconsidered  (see  §  801.4(b)(1)).  CSOSA/ 
PSA  has  an  additional  6  months  from 
the  date  of  the  amendment  or  the  filing 
of  the  request  for  reconsideration  to 
make  a  final  disposition  of  the  claim. 

(d)  Will  appreciation  or  depreciation 
be  considered?  Yes,  appreciation  or 
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depreciation  is  considered  in  settling  a 
claim  for  lost  or  damaged  property. 

§  801 .4    Final  disposition  of  claim. 

(a)  What  if  you  accept  the  settlement 
offer?  If  you  accept  a  settlement  offer, 
you  give  up  your  right  to  bring  a  lawsuit 
against  the  United  States  or  against  anv 
employee  of  the  government  whose 
action  or  lack  of  action  gave  rise  to  your 
claim. 

(b)  What  if  your  claim  is  denied?  (1) 
If  your  claim  is  denied,  vou  havs  30 
days  from  the  date  of  CSOSA/PSAs 
written  notification  to  make  a  written 
request  that  the  agency  reconsider  the 
denial. 

(2)  If  your  claim  is  denied  or  you 
reject  the  settlement  offer,  you  have  6 
months  from  the  date  of  mailing  of 
CSOSA/PSA's  notice  of  denial  to  file  a 
civil  action  in  the  appropriate  U.S. 
District  Court. 

(c)  What  if  vou  do  not  hear  from 
CSOSA/PSA  withw  6  months  of  the 
filing  date?  If  vou  do  not  hear  from 
CSOSA/PSA  within  6  months  of  the 
filing  date  for  the  claim,  you  mav 
consider  your  claim  denied.  You  may 
then  proceed  with  filing  a  civil  action  in 
the  appropriate  U.S.  District  Court. 

[FR  Doc.  01-28944  Filed  11-19-01;  8:45  am] 

BILLING  CODC  31 29-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  89 

[AMS-FRL-7104-9] 

Nonroad  Diesel  Emissions  Standards 
Staff  Technical  Paper 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Availability  of  Staff  Technical 

Paper. 

SUMMARY:  When  we  set  the  Tier  3 
emission  standards  in  1998.  available 
information  indicated  that  the  cooled 
exhaust  gas  recirculation  (EGR)    « 
technology  developed  for  highway 
diesel  engines  would  be  the  primarv 
means  of  compliance  with  these 
standards.  In  conducting  our  technology 
review,  we  have  surveyed  the  recent 
engineering  and  scientific  literature  on 
adv£uices  in  diesel  emissions  control. 
We  have  also  reviewed  information 
provided  by  engine  manufacturers  in 
support  of  our  2004  highway  standards 
program,  showing  the  considerable 
progress  they  have  made  in  the  design 
of  robust  EGR  systems  for  use  in 
highway  engines.  In  addition,  we  have 
gathered  information  from  engine 


manufacturers  on  their  design  plans  for 
Tier  3  and  their  testing  and 
development  experience  with  control 
technologies  they  are  likely  to  employ. 
This  information  shows  that  cooled  EGR 
is  but  one  of  several  technologies 
available  to  diesel  engine  manufacturers 
to  meet  the  Tier  3  emission  standards 
This  widening  of  technology  options 
comes  from  the  progress  of  development 
since  1998.  but  is  also  due  to  the  fact 
that  the  1998  final  rule  envisioned  a 
Tier  3  program  more  closely  aligned 
with  future  highway  standards,  in 
particular  including  comparable  control 
of  particulate  matter  (PM).  rather  than 
the  less  demanding  set  of  Tier  3 
standards  that  were  actually  adopted  at 
the  time,  and  that  are  the  subject  of  this 
feasibility  assessment.  Based  on  the 
information  we  have  gathered,  we 
believe  that  the  Tier  3  standard?  in  the 
regulations  on  control  of  emissions  from 
new  and  in-use  nonroad  compression- 
ignition  engines  are  feasible  in  the 
timeframe  established  in  the  rule.  We 
also  believe  that  the  Tier  2  standards  for 
engines  under  50  horsepower  are 
likewise  feasible,  based  on  certification 
test  data  from  Tier  1  engines  in  this 
power  range  showing  that  many  of  these 
engines  are  already  meeting  the  Tier  2 
standards  Additionally  we  stated  that 
as  a  part  of  the  2001  Technolog>-  Review 
process.  PM  standards  would  be 
addressed.  Given  the  need  for  further 
PM  reductions,  those  will  be  addressed 
in  a  subsequent  regulatory  action. 

DATES:  EPA  is  requesting  public  review 
and  comment  on  the  Staff  Technical 
Paper  on  or  before  January  4,  2002. 

ADDRESSES;  You  may  send  written 
comments  (in  duplicate  if  possible)  to 
Margaret  Borushko,  U.S  EPA,  National 
Vehicle  and  Fuels  Emission  Laboraton.'. 
2000  Traverwood.  .\nn  Arbor.  Ml 
48105.  The  Staff  Technical  Paper  and 
supporting  documents  are  available  in 
the  public  docket  A-2001-28  The 
docket  is  located  at  US  Environmental 
Protection  .\gency,  401  M  St..  SW. 
Room  1500.  Washington.  DC  20460  (on 
the  ground  floor  in  Waterside  Mall)  and 
is  open  from  8  a.m.  to  5:30  p  m  . 
Monday  through  Friday,  except  on 
government  holidays  You  can  reach  the 
docket  office  by  telephone  at  (202)  260- 
7548  and  by  facsimile  at  (202)  260- 
4400.  We  may  charge  a  reasonable  fee 
for  copying  docket  materials,  as 
provided  in  40  CFR  part  2 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Borushko.  U.S.  EPA.  .National 
Vehicle  and  Fuels  Emission  Laburalurv. 
2000  Traverwood.  Ann  Arbor.  Ml 
48105;  Telephone  (734)  214-4334;  FAX: 
(734)  214-4816:  E-mail: 


borushko. margareVQsepa  gov  EP.^ 
comments  hotline:  734-214-4370. 
SUPPLEMENTARY  INFORMATION;  The 
Nonroad  Diesel  Emissions  Standards 
Staff  Technical  Paper  is  available  at  the 
url:  httpJ/vi-Vi-H. epa.gov/otaq/equip- 
hd.htm  starting  October  30.  2001.  This 
serves  as  the  Notice  of  ,^vailabillty.  The 
document  discusses  nonroad  diesel 
engine  technology  for  heavy  duty 
applications,  as  v\ell  as  the  under  37  kW 
(50  hpi  nonroad  die-sel  engines  within 
the  context  of  the  2001  Nonroad  Diesel 
Technology  Review. 

Readers  should  also  note  a  new 
telephone  number  that  will  serve  as  a 
hotline  for  updated  information  related 
to  the  public  comment  period  People 
should  call  734-214-4370. 

Access  to  Technical  Documents 
Through  the  Internet 

Today's  action  is  available 
electronically  on  the  da\  of  publication 
from  the  Office  of  the  Federal  Register 
Internet  Web  site  listed  below. 
Electronic  copies  of  this  technical  staff 
paper  and  other  documents  associated 
with  today  s  action  are  available  from 
the  EPA  Office  of  Transportation  and 
Air  Quality  Web  site  listed  below.  This 
service  is  free  of  charge,  except  anv  cost 
that  you  already  incur  for  connecting  to 
the  Internet 

EPA  Federal  Register  Web  Site:  http:// 
i^iAM  epa  gov/docs/fedrgstr/epa-air/ 
(Either  select  a  desired  date  or  use  the 
Search  feature.) 
Nonroad  Diesel  home  page:  http:// 
i%'wvi.epa  gov/otaq/equip-hd  htm 
Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  mav  be 
downloaded,  changes  in  format,  page 
length,  etc..  may  occur 

Dated:  Novemt)er  9.  2001. 

Robert  Brenner. 

Acting  Assistant  Administrator.  Office  of  Air 
and  Radiation. 

■FR  Doc  01-28856  Filed  11-19-01;  8  45  am] 
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ACTION:  Proposed  rule. 


SUMMARY:  In  today's  action,  the  Agency 
IS  proposing  a  regulatory  change 
suggested  bv  commenters  on  the  ■ 
Environmental  Protection  Agency's 
(EPA's)  proposed  "Amendments  to  the 
Corrective  Action  Management  Unit 
Rule"  (August  22,  2000).  In  that  notice. 
EPA  proposed  amendments  to  the 
corrective  action  management  unit 
(CAMU)  regulations  to  tighten  standards 
for  wastes  managed  in  CAMlJs  during 
cleanup.  The  comment  period  on  the 
August  2000  proposal  closed  on  October 
23.  2000  EPA  is  now  proposing 
additional  regulatujns  that  would  allow 
CAMl'-eligible  hazardous  waste,  treated 
in  accordance  with  the  treatment 
standard  in  the  proposed  CAMU 
amendment  in  lieu  of  otherwise 
applicable  land  disposal  restriction 
standards,  to  be  placed  in  hazardous 
waste  landfills,  under  limited 
circumstances  We  believe  that  allowing 
hazardous  remediation  waste  generated 
during  rlean-up  to  be  placed  in 
hazardous  waste  landfills  will  promote 
more  aggressive  remediation. 

In  this  document.  EPA  is  soliciting 
comment  only  on  the  issue  of  placement 
nf  (~AMU-eligible  wastes  in  hazardous 
waste  landfills  under  the  terms  of 
today's  supplemental  proposal:  we  are 
not  requesting  comment  on  any  aspect 
of  the  August  2000  proposal.  If  EPA 
goes  forward  with  today's  proposal,  it 
intends  to  do  so  when  it  takes  final 
action  on  the  .August  2000  proposal 
DATES:  EP.-X  will  accept  public  comment 
until  Decembers,  2001. 
ADDRESSES:  Those  persons  wishing  to 
submit  public  comments  must  send  an 
original  and  two  copies  of  their 
comments  referencing  EPA  docket 
number  F-2001-AC2P-FFFFF  to:  RCRA 
Docket  Information  Center  (5305VV). 
L'  S  Environmental  Protection  Agency 
Headquarters  (EPAK5305G).  Ariel  Rios 
Building.  1200  Pennsvlvania  .Avenue 
NW..  Washington.  DC.  20460.  Hand 
deliveries  of  comments,  including 
courier,  postal  and  non-postal  express 
deliveries,  should  be  made  to  the 
Arlington.  VA  address  below 

Comments  may  also  be  submitted 
ele(ironically  through  the  Internet  to: 
rcra-doc:kpt@epd  gov  Comments  in 
electronic  format  should  also  identify 
the  docket  number  F-2001-AC2P- 
FFFFF  All  electronic  comments  must 
be  submitted  as  an  ASCII  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Commenters  should 
not  submit  electronically  any 
confidential  business  information  (CBI). 
An  original  and  two  copies  of  CBI  must 
be  submitted  under  separate  cover  to: 
RCR.A  CBI  Document  Control  Officer. 


Office  of  Solid  Waste  (5305W).  U.S. 
EPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue  N.W.. 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRj^  Docket  Information  Center 
(RIC),  located  at  Crystal  Gateway  1 
Building.  First  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA.  The  RIC 
is  open  from  9  a.m.  to  4  p.m.  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$0.15  per  page.  The  Proposed  Rule  is 
also  available  electronically.  See  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  information  on  electronic 
access. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD 
(hearing  impaired)  (800)  553-7672.  In 
the  Washington,  DC  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  more  detailed  information  on 
specific  aspects  of  today's  action, 
contact  Bill  Schoenborn,  U.S. 
Environmental  Protection  Agency 
(5303W),  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW'.,  Washington, 
DC  20460,  at  (703)  308-8483,  or  e-mail: 
schoenborn.wiIliam@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In 
developing  this  document,  we  tried  to 
address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  proposed  regulatory 
action.  We  invite  you  to  provide  views 
on  options  we  propose,  new  approaches 
we  have  not  considered,  new  data, 
information  on  how  this  regulatory 
action  may  affect  you.  or  other  relevant 
information.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 

•  Explain  your  views  as  clearly  as 
possible  and  provide  a  summary'  of  the 
reasoning  you  used  to  arrive  at  your 
conclusions. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  of  this  proposal 
you  support,  as  well  as  those  you 
disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Reference  your  comments  to 
specific  sections  of  this  notice. 

•  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


•  Be  sure  to  include  the  proposal 
name,  date,  and  docket  number  with 
your  comments. 

Copies  of  today  s  proposal,  titled 
Supplemental  Proposal  to  the  Corrective 
Action  Management  Unit  Rule  (EPA 
publication  number  [Insert]),  are 
available  for  review  and  copying  at  the 
EP.^  Headquarters  librarv',  at  the  RCRA 
Docket  (RIC)  office  identified  in 
ADDRESSES  above,  at  all  EPA  Regional 
Office  libraries,  and  in  electronic  format 
at  the  foJlowing  EPA  Web  site:  http:// 
H'ww. epa.gov/epaoswer/hazwaste/ca/ 
resource/guidance/remwaste/camu. 
Printed  copies  of  the  final  rule  and 
related  documents  can  also  be  obtained 
by  calling  the  RCRA/Superfund  Hotline 
at  (800)  424-9346  or  (703) 412-9810. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  published  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
official  record  for  this  proposed 
rulemaking.  We  may,  however  seek 
clarification  of  electronic  comments  that 
become  garbled  in  transmission  or 
during  conversion  to  paper  form. 

Outline 

The  contents  of  today's  document  are 
listed  in  the  following  outline: 

I.  Authority 

II.  Summary  of  Today's  Proposal 

III.  Background  and  General  Proposal 

Requirements 

IV.  Section-by-Section  Discussion 

A.  Conditions  for  Off-Site  Placement 

B.  Approval  Procedures 

C.  Other  Requirements 

V.  How  Would  Today's  Proposed  Regulatory 

Changes  be  Administered  and  Enforced 
in  the  States? 

VI.  Effective  Date 

VII.  Analytical  and  Regulatory  Requirements 
A.  Planning  and  Regulatory  Review 

(Executive  Order  12866) 
B  Regulatory  Flexibility  .Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1996  (SBREFA),  5  USC  601  et.  seq. 

C.  Paperwork  Reduction  ,\ct 

D.  Unfunded  Mandates  Reform  Act 
E  National  Technology  Transfer  and 

.\dvancemenf  \cX  of  1995 
y.  Consultation  and  Coordination  with 

Indian  and  Tribal  Governments 

(Executive  Order  1.3175) 
G  Prote<;tion  of  Children  from 

Environmental  Health  Risks  and  Safely 

Risks  (Executive  Order  13045) 
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H.  Federalism  (Executive  Order  13132) 
I.  Environmental  lustice  Strategy 

(Executive  Order  12898) 
J.  Energy  Effects  (Executive  Order  13211) 

I.  Authority 

These  regulations  are  proposed  under 
the  authority  of  §§  1006.  2002(a).  3004. 
3005.  3007.  and  7004  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984. 

n.  Summary  of  Today's  Proposal 

EPA  is  proposing  additional 
regulations  that  would  allow  CAMU- 
eligible  hazardous  wastes  to  be  placed 
in  hazardous  waste  landfills  under 
limited  circumstances.  Under  today's 
proposal,  principal  hazardous 
constituents' in  the  waste  would  have  to 
be  treated  to  the  same  (or  in  some  cases 
higher)  standards  than  would  hazardous 
wastes  going  to  CAMUs  at  a  remediation 
site.  The  receiving  hazardous  waste 
landfill  would  be  required  to  meet  the 
Resource  Conserxation  and  Recovery 
Act  (RCR,\)  minimum  technology 
requirements  for  new  landfills  and  to 
have  a  RCRA  permit;  and  the  public  at 
the  location  of  the  landfill  would  have 
an  opportunity  to  comment  on  disposal 
of  the  waste  at  that  landfill. 

Today's  proposal  assumes  that  readers 
are  familiar  with  EPA's  August  22.  2000 
proposal  to  amend  the  CAMU 
regulations  (65  FR  51080).  Readers  who 
are  unfamiliar  with  that  proposal  should 
refer  to  it  to  help  them  better 
understand  both  the  context  of  today's 
proposal  and  the  specific  concepts 
discussed  today. 

in.  Background  and  General  Proposal 
Requirements 

On  August  22.  2000.  EPA  issued  a 
proposal  to  amend  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Corrective  Action  Management  Unit 
(CAMU)  regulations  (65  FR  51080)  The 
CAMU  regulations  (originally 
promulgated  in  February-  1993)  establish 
flexible  standards  for  the  on-site 
management  of  hazardous  remediation 
waste  during  cleanups.  Under  the  1993 
regulations,  primarily  found  at  40  CFR 
264.552.  management  of  hazardous 
remediation  wastes  (including  soil  and 
debris)  in  CAMUs  does  not  trigger  the 
RCRA  land  disposal  restrictions  (LDRs) 
or  RCRAs  minimum  technological 
requirements.  Instead,  management 
standards  are  set  by  the  Regional 
Administrator  on  a  site-specific  basis, 
generally  as  part  of  the  overall  remedy 
selection  process.  EPA  proposed  to 
amend  these  regulations  in  August 
2000.  The  proposed  revisions  would 


tighten  the  current  CAMU  requirements 
by  establishing  minimum  design 
standards  for  CAMUs  and  minimum 
treatment  requirements  for  hazardous 
remediation  wastes  placed  in  CAMUs. 

The  CAMU  rule  currently  limits 
wastes  that  might  be  placed  in  CAMUs 
to  those  found  on  or  originating  from 
the  facility  where  the  cleanup  occurred 
See  40  CFT^  260  10  (definition  of 
corrective  action  management  unit)  and 
§  264.552(a).  Under  the  current  rule. 
CAMUs  must  be  located  on  that  facility, 
and  may  not  receive  remediation  wastes 
from  other  locations.  Hazardous 
remediation  wastes  sent  to  other 
locations  generally  must  be  managed  in 
accordance  with  full  RCR.^  Subtitle  C 
standards  for  "as-generated  "  hazardous 
waste — that  is,  hazardous  waste  derived 
fi-om  on-going  industrial  processes. ^ 
EPA's  proposed  revisions  to  the  CAMU 
rule  in  August  2000  did  not  address  the 
issue  of  CAMU-eligible  wastes  shipped 
off-site. - 

Although  EPA  did  not  seek  comment 
on  off-site  issues  in  the  CAMU- 
amendment  proposal,  in  response  to 
EPA's  proposal,  several  commenters 
argued  for  off-site  management  of 
CAMU-eligible  waste  One  conrunenter — 
a  trade  association  representing  the 
waste  treatment  industry — offered  a 
detailed  recommendation.  According  to 
this  commenter.  EP.^  should  allow  off- 
site  management  of  CAMU-ehgible 
wastes  if  they  have  been  treated  in 
accordance  with  the  proposed  C.\MU 
treatment  requirements,  they  go  to  a 
permitted  RCRA  Subtitle  C  landfill,  and 
the  landfill  has  been  through  public 
participation  procedures  to  modifv'  its 
permit  to  accept  the  wastes.  Another 
commenter  argued  that  continuing  to 
limit  CAMU-eligible  waste  to 
management  on-site  would  act  as  a 
disincentive  to  remediation  In  some 
cases,  the  commenter  said,  redeposition 
of  remediation  waste  on-site  may  not  be 
the  most  desirable  cleanup  scenario 
(e.g..  because  of  lack  of  a  suitable  on-site 
disposal  facility,  or  of  the  ability  to 
assure  long-term  management  of  such  a 
facility  on-site,  or  "other  economic  or 
policy  choices").  Under  the  right 


'  EPA  subsequently  promulgated  a  treatability 
variance  from  the  land  disposal  restrictions  for 
remediation  waste  to  promote  more  aggTessi\'¥ 
cleanups  (see  the  "environmentallv  inappropriate  ' 
variance.  §268.44(h)(2)(ii),  62  FR  64504-64506, 
Decemtier  5,  1997)  EPA  also  developed  special 
treatment  standards  for  soils  contaminated  with 
hazardous  waste  (see  the  Land  Disposal  Restrictions 
Phase  IV  rule,  63  FR  28556,  May  26,  1998) 

'  In  the  August  2000  proposal.  EPA  limited 
wastes  that  could  be  placed  in  a  CAMU  to  a  subset 
of  remediation  wastes,  which  it  identified  as 
"CAMU-eligible"  wastes.  For  more  detail,  see  p. 
51084-51088  of  the  August  2000  proposal  and 
section  IV.A  of  lodavs  notice. 


circumstances  (e.g..  a  combination  oi 
initial  concentration  levels,  limited 
process,  and  sufficiently  protective  final  . 
disposal  units),  the  commenter  argued, 
it  may  make  sense  to  remove  the 
material  to  a  "secure  landfill 
elsewhere."  The  commenter  specifically 
asked  EPA  "to  develop  a  way  to  provide 
the  key  elements  of  the  CAMU  concept 
in  off-site  applications.'  and  in 
panicular  suggested  allowing  "disposal 
of  remediation  waste  without  further 
treatment  in  an  off-site  facility  meeting 
Subtitle  C  design  requirements   " 

A  third  commenter  recommended  that 
EPA  develop  a  "nation-wide  LDR 
variance  for  remediation  wastes 
disposed  of  in  Subtitle  C  units."  The 
commenter  argued  that  this  approach 
would  improve  the  pace  and  quality  of 
■  remediations.  and  that  it  would  be 
attractive  for  sites  in  residential 
neighborhoods,  or  geologically  sensitive 
areas,  or  where  land-use  potential 
would  be  improved  through  removal. 

After  the  close  of  the  pulilic  comment 
period  on  the  CAMU  proposal, 
representatives  of  the  waste  treatment 
industry  and  the  waste  generating 
industry-  (including  the  commenters 
who  had  made  specific  suggestions  on 
the  issue)  met  with  EPA  to  present  a 
proposal  for  allowing  disposal  of 
CAMU-eligible  wastes  in  off-site 
Subtitle  C  landfills  The  approach  this 
group  suggested  was  similar  to  the 
approach  suggested  earlier  in  comments 
by  the  waste  treatment  trade  association, 
but  it  included  greater  detail  Under  the 
group's  suggested  approach.  CAMU- 
eligible  wastes  could  be  shipped  off-site 
and  placed  in  an  off-site  permitted 
RCR..^  hazardous  waste  landfill,  if  they 
met  the  proposed  CAMU  minimum 
treatment  requirements  (instead  of  the 
RCRA  land  disposal  restriction 
treatment  requirements  which  would 
otherwise  apply).  Use  of  the  proposed 
treatment  adjustment  factors  would 
generally  be  allowed,  but.  if  the 
overseeing  regulator.'  agency  adjusted 
treatment  levels  because  of  the 
protection  offered  by  the  design  of  the 
disposal  unit,  the  waste  would  have  to 
be  treated  through  a  cost-effective 
technology  *  Also,  the  Subtitle  C  landfill 
would  have  to  be  authorized  to  receive 
such  waste  after  public  notice,  and  an 
opportunity  for  a  hearing  EP,\  has 
placed  a  copy  of  the  industrj"  group's 


■"Under  the  .August  2000  proposal,  treat meni  of 
principal  hazardous  constituents  in  waste  placed  in 
a^^MU  might  not  be  required,  based  on  the 
protection  offered  by  the  CAML's  design,  where  the 
Regional  .Administrator  determined  that  "cost- 
effective  treatment '"  is  not  reasonably  available 
(proposed  S  264  552|e)(4)(E)(2))  This  option  would 
not  be  available  under  the  industry  recommended 
approach. 
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submission  on  off-site  disposal  of 
CAMU-eligible  waste  in  the  docket  for 
today's  rulemaking. 

After  carefully  reviewing  industry's 
suggestion,  EPA  believes  that  it  has 
merit,  and  the  Agency  provides 
proposed  language  for  comment  in 
today's  notice. 

In  EPAs  view,  expanding  options  for 
management  of  CAMU-eligible  wastes 
in  hazardous  waste  landfills  (under  the 
right  conditions)  will  promote  more 
aggressive  remediation.  See.  Louisiana 
Environmental  Action  Network  v. 
USEPA.  172  F.  3d  65,  69  (D.C.  Cir.  1999) 
(upholding  EPA  LDR  treatment  variance 
regulation  allowing  reduction  in 
treatment  requirements  where  necessary 
to  encourage  aggressive  remediation). 
For  example,  there  will  be  situations 
where  on-site  redisposal  of  wastes  will 
not  be  viable,  or  will  not  be  the 
preferred  option  (e.g..  where  the 
cleanup  site  is  located  in  or  near  a 
residential  neighborhood);  m  these 
cases,  however,  the  disincentives 
associated  with  off-site  management  of 
the  waste  under  full  Subtitle  C  would 
act  as  a  disincentive  to  cleanup  at  all, 
or  might  delay  cleanup  or  encourage 
less-than-optimal  containment 
remedies.  (See  the  preamble  to  the 
August  2000  proposal  for  further 
discussion  of  the  disincentives  created 
by  the  application  of  RCRA  Subtitle  C 
requirements  to  cleanup  wastes, 
especially  65  FR  51082.)  lu  other  cases, 
the  regulator,  the  facility  owner/ 
operator,  or  the  local  community  may 
prefer  removal  of  a  source  of 
contamination,  but  costs  for  off-site 
management  in  accordance  with 
otherwise  applicable  LDR  treatment 
requirements  might  be  prohibitive.  In 
such  situatinns.  t(jdav's  proposal  would 
provide  remedial  managers  and  facility 
owner/operators  with  an  additional 
option,  which  might  enhance  cleanup 
results,  and  would  provide  equal  or 
greater  protection  than  an  on-site 
CAMU.''  EPA  more  generally  believes 
that,  by  including  an  option  that  makes 
removal  of  all  hazardous  wastes  from  a 
site  more  feasible,  this  approach  would 
allow  more  sites  to  achieve  cleanup 
levels  appropriate  for  reuse,  including 
unrestricted  uses.  The  need  for  long- 
term  controls  at  these  sites  would  be 
reduced  or  eliminated,  and  their 
potential  for  redevelopment  would 
significantly  increase.  EPA  believes  that 


■•Todays  proposal  would  require  CAMU-eligible 
wastes  to  be  placed  in  landnils  meeting  Subtitle  C 
standards  for  new  hazardous  waste  landfills,  and 
the  treatment  requirements  would  be  the  same  as. 
or  in  some  cases  greater  than,  they  would  be  for 
wastes  placed  in  CAMUs  on-site.  Therefore,  the 
landfill  disposal  option  will  in  most  cases  be  more 
protective  overall. 


this  result  would  serve  both  local 
communities  and  the  environment  well, 
and  that  It  will  contribute  to  the 
Agency's  goal  of  promoting  cleanup  and 
redevelopment  of  the  nation's 
brownfields. 

Critics  of  off-site  management  of 
remediation  waste,  when  the  issue  is 
raised  in  other  contexts,  often  argue  that 
this  approach  merely  transfers  the  risk 
from  one  community  to  another, 
particularly  when  waste  treatment 
standards  are  less  than  they  would  be 
for  *s-gensrated  wastes.  EPA 
understands  this  concern.  To  address  it. 
today's  proposal  would  require 
additional  protection  in  two  areas  that 
are  particularly  of  concern.  First,  the 
proposal  would  require  that  the  landfill 
receiving  the  CAMU-eligible  waste  meet 
Subtitle  C  design  and  operation 
requirements  for  new  hazardous  waste 
landfills,  rather  than  the  proposed 
minimum  CAMU  standards,  which  are 
based  on  EPAs  less  stringent  standards 
for  municipal  solid  waste  landfills.  And 
second,  the  proposal  would  require 
treatment  in  all  cases  where  the 
Regional  Administrator  adjusted 
treatment  standards  because  of  the 
protection  afforded  by  the  receiving 
landfill.  In  addition,  to  ensure  public 
participation  at  the  receiving  location, 
the  Regional  Administrator  would  be 
required,  under  the  conditions  of 
today's  proposal,  to  provide  the  local 
public  (in  the  vicinity  of  the  landfill) 
with  an  opportunity  for  comment  on 
any  decision  to  approve  placement  of 
CAMU-eligible  waste  in  the  landfill. 
Finally,  to  ensure  a  high  level  of 
regulatory  oversight  at  the  receiving 
landfill,  the  landfill  would  be  required 
to  have  a  RCRA  hazardous  waste  permit 
(i.e..  it  could  not  be  operated  under 
interim  status).  Today's  proposal  would 
require  a  permit  modification  at  the 
receiving  facility,  incorporating 
management  requirements  for  the 
CAMU-eligible  waste  into  permit 
conditions.  The  modification  would 
have  to  include  public  notice,  and 
opportunity  for  public  comment  and  a 
hearing. 

While  today's  proposal  focuses 
primarily  on  placement  of  CAMU- 
eligible  waste  in  off-site  hazardous 
waste  landfills,  it  would  not  restrict 
placement  to  off-site  landfills  (as  the 
option  submitted  by  industry  would);  as 
suggested  by  one  commenter.  the 
proposal  would  allow  placement  of 
CAMU-eligible  waste  in  any  hazardous 
waste  landfill,  including  on-site 
landfills-as  long  as  the  placement  met 
the  conditions  of  today's  proposal.  EPA 
recognizes  that  some  facilities  subject  to 
cleanup  already  have  permitted 
hazardous  waste  landfills  on-site  where 


CAMU-eligible  wastes  might  be  safely 
placed.  EPA  sees  no  reason  to 
discourage  placement  of  CAMU-eligible 
wastes  in  these  landfills,  as  long  as  the 
placement  met  the  same  conditions  that 
would  be  required  for  off-site 
placement.  EPA  believes  that  allowing 
on-site  placement  in  landfills  would 
promote  more  aggressive  remediation  at 
these  sites — just  as  it  would  if  wastes 
were  sent  to  off-site  locations.  This 
approach  would  also  promote 
consolidation  of  cleanup  wastes  in 
protective,  lined  Subtitle  C  landfills, 
and  in  many  cases  might  free  up 
portions  of  a  facility  for  redevelopment. 
For  these  reasons,  EPA  is  proposing  to 
allow  placement  of  CAMU-eligible 
wastes  in  on-site  as  well  as  off-site 
hazardous  waste  landfills. 

Today's  proposed  requirements 
would  set  conditions  for  disposal  of 
CAMU-eligible  wastes  in  Subtitle  C 
landfills.  EPA.  however,  is  soliciting 
comment  only  on  the  specific  terms  of 
this  proposal.  It  is  not  asking  for 
comment  on  any  aspect  of  the  August 
2000  CAMU  proposal.  The  conditions  of 
today's  supplemental  proposal  are 
discussed  below. 

rV.  Section-by-Section  Discussion 

In  today's  notice.  EPA  is  proposing  to 
add  a  new  section.  40  CFR  264.555.  to 
RCRA's  Subtitle  C  regulations.  This  new 
section  would  allow  the  Regional 
Administrator  to  approve  placement  of 
CAMU-eligible  wastes  in  permitted 
hazardous  waste  landfills,  without  the 
wastes  meeting  otherwise  applicable 
land  disposal  restrictions  of  RCRA,  as 
codified  in  40  CFR  Part  268.  Proposed 
§  264.555  sets  out  the  basic  conditions 
of  approval,  described  below. 

A.  Conditions  for  Landfill  Placement 

Proposed  §264.555(a)(l)-{3)  would 
establish  the  basic  conditions  that  must 
be  met  for  the  Regional  Administrator  to 
approve  placement  of  CAMU-eligible 
waste  in  a  hazardous  waste  landfill  unit. 

1 .  Limitation  to  CAMV-Eligible 
Wastes.  Under  proposed  §  264.555(a)(1). 
hazardous  waste  placed  in  a  hazardous 
waste  landfill  under  the  conditions 
described  in  today's  proposal  would  be 
limited  to  CAMU-eligible  waste,  as 
defined  in  proposed  §  264.552(a)(1)  and 
(2),  in  EPA's  August  2000  CAMU 
proposal — that  is,  only  wastes  eligible 
for  placement  in  a  CAMU  in  the  August 
2000  proposal  would  be  eligible  for 
placement  in  a  hazardous  waste  landfill 
under  today's  proposal.  Readers  should 
refer  to  the  August  2000  proposal  for  the 
definiliuii  of  "CAMU-eligible  "  and  a 
discussion  of  the  term  (p.  51084-51089). 
Generally,  CAMU-eligible  wastes  would 
be  limited  to  solid  or  hazardous  ..waste, 
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or  environmental  media  and  debris, 
managed  for  implementing  cleanup. 
They  do  not  include  as-generated  wastes 
from  on-going  industrial  operations.^ 

In  addition,  the  "discretionary 
kickout"  of  the  CAMU  proposal 
(§  264.552(a)(2))  would  also  apply— that 
is.  the  Regional  Administrator  could 
deny  approval  for  waste  that  had  not 
been  managed  (prior  to  cleanup)  in 
compliance  with  the  land  disposal 
treatment  requirements  of  Part  268 
Subpart  D  or  applicable  RCRA  design 
requirements,  or  if  non-compliance  with 
other  applicable  RCRA  hazardous  waste 
requirements  likely  contributed  to  the 
release  of  the  waste  EPA  included  these 
requirements  in  the  proposed 
amendments  to  the  CAMU  to  ensure 
that  CAMUs  do  not  provide  an  incentive 
to  mismanage  as-generated  wastes,  and 
that  persons  who  violated  RCRA 
requirements  in  significant  ways  would 
not  be  automatically  eligible  to  benefit 
from  the  flexibility  provided  by  the 
CAMU.  The  discretionary  kickout  is 
discussed  in  detail  in  the  preamble  to 
the  CAMU  proposal  at  p.  51088-9  EPA 
believes  it  is  appropriate  to  retain  the 
"kickout"  here,  because  the  incentives 
would  work  in  the  same  way  for  CAMU- 
eligible  waste  (treated  in  accordance 
with  today's  proposed  standards) 
disposed  of  in  hazardous  waste  landfills 
under  today's  proposal  as  they  would 
for  remediation  waste  disposed  of  in 
CAMUs. 

The  August  2000  proposal  identified 
certain  circumstances  where  non- 
hazardous  as-generated  wastes  might  be 
CAMU-eligible,  and  it  banned  liquid 
wastes  except  in  certain  circumstances 
(see  proposed  §  264.552(a)(l)(iii)  and 
(a)(3),  p.  51087-8,  51090-1). 
Specifically,  as-generated  wastes  might 
be  allowed  where  they  facilitated 
treatment  or  performance  of  the  CAMU. 
and  liquids  might  be  allowed  where 
they  facilitated  the  remedy  selected  for 
the  waste.  EPA  has  not  proposed  to 
include  these  provisions  in  the 
definition  of  hazardous  wastes  eligible 
for  off-site  disposal  under  todays 
proposal.  In  the  case  of  "as-generated" 
wastes,  a  special  exception  is 
unnecessary,  because  there  is  no  current 
regulatory  constraint  on  placement  of 
non-hazardous  as-generated  wastes  in 
RCRA  permitted  landfills  (except  of 
course  in  cases  of  waste  incompatibility. 


^The  deFinition  of  CAMU-eligible  wastes 
mcludes  non-hazardous  solid  wastes  Non- 
hazardous  cleanup  wastes,  of  course,  would  not  be 
affected  by  today's  proposal,  because  they  would 
not  need  special  approval  under  §  264  555  to  be 
placed  m  a  hazardous  waste  landfill  Similarly, 
non-hazardous  as-generated  wastes  would  also  be 
unaffected  The  regulation  of  these  wastes  would 
generally  be  a  matter  of  state  law. 


or  similau"  situations).  As  for  liquids. 
EPA  sees  no  reason  why  the  current 
RCRA  baB  on  liquids  in  landfills  should 
not  continue  to  apply  to  hazardous 
waste  landfills  receiving  CAMU-eligible 
wastes  The  circumstances  EPA 
identified  where  RCRA  ban  on  liquids 
might  be  inappropriate  for  CAMUs  were 
specific  to  remediation  (see  p  51091) 
Therefore.  EPA  is  proposing  not  to 
extend  the  exceptions  to  the  liquids-in- 
landfills  ban  to  disposal  of  CAMU- 
eligible  wastes  in  hazardous  waste 
landfills. 

2.  Treatment  Requirements  Proposed 
§  264.555(a)(2)  establishes  treatment 
requirements  for  CAMU-eligible  wastes 
placed,  in  accordance  with  today's 
proposal,  in  permitted  hazardous  waste 
landfills.  As  explained  eariier  in  today's 
notice,  these  requirements  largely  track 
the  August  2000  proposed  treatment 
requirements  for  remediation  wastes 
placed  in  CAMUs  (with  certain  key 
differences)  EPAs  August  2000 
proposed  CAMU  standards  would 
require  treatment  of  "principal 
hazardous  constituents  "  in  CAMU- 
eligible  wastes  to  certain  specified 
national  minimum  standards,  or  to 
adjusted  standards,  based  on  any  of  five 
specific  "adjustment  factors  '  (see 
proposed  §  264.552(e)  in  the  August 
2000  notice)  approved  by  the  Regional 
Administrator.  The  adjusted  level 
would  have  to  be  protective  of  human 
health  and  the  environment  (proposed 
§2B4.552(e)(4)(v)). 

In  today  s  proposal,  treatment  of 
CAMU-eligible  wastes  disposed  in 
hazardous  waste  landfills  would 
similarly  be  limited  to  principal 
hazardous  constituents  (PHCs).  as 
identified  by  the  Regional 
Administrator.  For  details  on  the 
definition  and  identification  of  PHCs. 
readers  should  refer  to  the  August  2000 
proposed  rule  language,  and  the 
preamble  discussion  at  p   51096-9. 
Briefly,  PHCs  are  "constituents  that  the 
Regional  Administrator  determines  pose 
a  risk  to  human  health  and  the 
environment  substantially  higher  than 
the  cleanup  levels  or  goals"  at  the 
cleanup  site  (see  proposed 
§264.552(e)(4)(i)). 

Today's  proposal  would  also  use  the 
same  structure  for  treatment 
requirements — that  is.  it  would  retain 
the  national  minimum  treatment 
standards,  with  an  opportunity  for  the 
Regional  Administrator  to  adjust  them 
based  on  specific  enumerated  factors 
(see  discussion  beginning  at  51095  of 
the  August  2000  proposal,  and  proposed 
§  264.252(c)(4)).  Today's  proposal, 
however,  would  eliminate  one 
adjustment  factor  from  the  August  2000 
proposal  (Adjustment  Factor  B.  which 


considers  cleanup  levels  or  goals  at  the 
remediation  site),  and  it  would  also 
reduce  the  scope  of  another  (Adjustment 
Factor  E(2).  which  in  the  August  2000 
proposal  might  allow  for  no  treatment, 
under  limited  circumstances)  Today's 
proposal  would  require  treatment  of 
principal  hazardous  constituents  under 
Adjustment  Factor  E(2)  in  all  cases  of 
disposal  in  a  hazardous  waste  landfill 
These  treatment  standards  would  apply 
in  lieu  of  otherwise  applicable  RCRA 
land  disposal  restnctions.  and  adjusted 
standards  would  have  to  be  protective  of 
human  health  and  the  environment 
(proposed  §  264  552(e)(4)(v)). 

Under  proposed  §  264  555(a)(2).  the 
treatment  requirements  of  today's 
proposal  could  be  met  in  three  ways, 
described  below- 
First,  under  proposed 
§  264.555(a)(2)(i).  PHCs  in  the  CAMU- 
eligible  wa.ste  could  be  treated  to  the 
proposed  minimum  nationdl  treatment 
standards  for  CAMUs  in  proposed 
§  264,552(e)(4)(iv):  that  is,  their 
concentration  in  the  waste  would  have 
to  be  reduced  by  90%.  but  in  any  case 
treatment  woutd  not  be  required  below 
10  times  the  universal  treatment 
standard.*'  These  levels,  which  EP,\ 
proposed  in  August  2000  for  wastes 
placed  in  CAMUs.  are  based  on  EPAs 
treatment  standards  for  contaminated 
soils,  promulgated  in  the  Phase  rV'  land 
disposal  restrictions  rule  (63  FR  28556. 
May  26.  1998).  Since  these  treatment 
levels  are  the  current  standards  for 
contaminated  soils,  the  level  of 
treatment  required  for  soils  would  be 
the  same  without  today's  proposal, 
except  that  under  today  s  proposal 
treatment  would  only  be  required  for 
principal  hazardous  constituents.  As  the 
August  2000  proposal  does  for  wastes 
being  disposed  of  in  CAMUs.  today's 
proposal  would  apply  these  minimum 
national  treatment  standards  to 
principal  hazardous  constituents  in 
non-soil  CAMU-eligible  wastes  being 
disposed  of  in  Subtitle  C  landfills;  these 
wastes,  for  example,  might  include 
sludges  or  wastes  in  old  landfills 
undergoing  remediation  For  a  detailed 
discussion  of  the  national  minimum 
treatment  standards,  in  the  context  of 
CAMUs.  see  the  preamble  to  the  August 
2000  proposal  (p.  51099-51101).^ 


''  I  niversal  treatment  standards  (LTSl  appear  rn 
40  CFR  268.40. 

"Section  264  552le)(4)(iv)(E)  of  the  August  2000 
proposal  would  establish  special  treatment 
standards  for  debns  placed  in  CAMl's  debris  may 
be  treated  to  the  current  land  disposal  restriction 
standards  of  )266.45.  the  national  minimum 
standards  (i  e..  90%  capped  by  lOXlTSIs.  or 
atreatment  standards  established  through  one  of  the 
Adjustment  Factors  A  through  E.  "whichever  the 
regional  Administrator  determines  is  appropriate  ' 

Continu«f<1 
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Second,  under  proposed 
§  264.555(a)(2)(ii),  the  Regional 
Administrator  inav  acijust  the  minimum 
treatment  standards  by  applying  several 
of  the  ad|ustment  factors  allowed  for 
CAMUs  in  the  August  2000  proposal. 
These  are  adjustment  factors 
t?  264.552(e)(4)(A),  (C).  (D),  and  (E)(1)." 
The  factors  are  discussed  in  detail  in  the 
preamble  to  the  August  2000  proposal 
(p   51 102-8)  To  summarize  brieflv,  the 
basis  for  adjustments  under  these  factors 
are:  Adjustment  Factor  A:  the  technical 
impra(  tirability  of  treatment  to  the 
national  minimum  levels.  Adjustment 
Factor  C:  the  views  of  the  affected 
community  (in  this  case,  particularly,  at 
the  site  of  the  hazardous  waste  landfill 
receiving  the  waste,  when  it  is  different 
from  the  cleanup  site):  Adjustment 
Factor  D:  the  short-term  risks  of 
treatment  needed  to  meet  the  national 
minimum  standards;  and  Adjustment 
Factor  E{1):  the  long-term  protection 
offered  bv  the  engineering  design  (and 
related  engineering  controls)  of  the 
hazardous  waste  landfill  in  which  the 
f'AMl'-eligible  waste  would  be  placed, 
when  the  national  minimum  treatment 
standards  have  been  substantially  met, 
and  the  PHCs  in  the  waste  are  of  very 
low  mobility, 

FPA  believes  the  application  of 
Adjustment  Factors  A,  C.  and  D  in  the 
context  of  today's  proposal  would  be 
straightforward,  and  they  need  no 
further  e.xplanation  here  (although 
readers  are  referred  to  relevant 
discussions  in  the  August  2000  CAMU 
proposal  at  p.  51102-4.)  Adjustment 
Factor  (E)(1).  however,  deserves  further 
discussion.  In  the  CAMU  proposal,  EPA 
included  Adjustment  Factor  E  among 
the  adjustment  factors  so  that  the 
Regional  .Administrator  might  take  into 
di count  the  design  of  the  CAMU  in 
determining  treatment  levels.  EPA 
believed  that  this  consideration  was 
appropriate  (in  clearly  defined 
I  ircumstances).  both  to  remove 
disincentives  to  more  aggressive 
(  leanup  and  in  acknowledgment  of  the 


These  same  standards  would  apply  to  debris 
disposed  of  in  hazardous  waste  landfills  under 
todays  proposal.  However,  since  EP.^  believes  tfial 
Adiustment  Factor  B  is  inappropriate  for  wastes 
placed  in  hazardous  WHste  landfills,  under  today's 
proposal,  the  RpRional  Administrator  would  not  be 
able  to  adjust  the  treatment  standard  for  debris 
based  on  this  factor.  Similarly,  the  limitations  on 
Adjustment  Factor  E(2)  in  today's  proposal  would 
also  apply  to  debris 

".Adjustment  Factor  B  in  the  August  2000 
proposal  would  allow  treatment  levels  to  he 
adjusted,  based  on  "cleanup  standards  applicable  to 
the  Iremediationj  site."  Since,  under  today's 
proposal,  the  CAMl 'eligible  waste  would  be 
disposed  of  in  permitted  hazardous  waste  landfills. 
EPA  concluded  that  the  cleanup  goals  at  the  site 
were  not  relevant  and,  therefore,  has  not  included 
this  adjustment  factor. 


important  role  of  engineering  design  in 
ensuring  protective  remedies,  EPA 
believes  that  these  same  principles 
apply  when  CAMU-eligible  wastes  are 
sent  to  permitted  hazardous  waste 
landfills — particularly  since  these 
landfills  will  meet  the  rigorous  Subtitle 
C  hazardous  waste  standards  for  new- 
landfills.  See,  Louisiana  Environmental 
Action  Network  v  USEPA  172  F.  3d  65. 
70  (D.C.  Cir.  1999)  (finding  that  RCRA 
allows  the  Agency  to  consider  the 
protective  effect  of  the  disposal  unit 
when  setting  treatment  requirements). 

Adjustment  Factor  (E)(1),  in  the 
August  2000  CAMU  proposal,  would 
allow  the  Regional  Administrator  to 
adjust  treatment  levels  because  of  the 
protection  offered  by  the  design  of  the 
CAMU  in  adjusting  treatment  levels,  but 
only  if  PHCs  "substantially  met"  the 
national  treatment  standards,  and  the 
PHCs  were  of  "very  low  mobility,"  For 
more  discussion  of  these  terms,  see  the 
preamble  to  the  proposal  at  p.  51105-6. 
EPA  would  interpret  these  terms  in  the 
same  way,  for  the  purposes  of  today's 
proposal,  except  of  course  in  the  context 
of  today's  proposal,  the  Regional 
Administrator's  analysis  would  be  based 
on  the  environmental  setting  and  the 
engineering  design  of  the  permitted 
hazardous  waste  landfill  that  was  to 
receive  the  CAMU-eligible  waste  (see 
§  264.555(f)  in  today's  proposed 
regulatory  language).  EPA  expects  that 
the  analysis  would  be  identical  to  the 
one  anticipated  for  an  on-site  CAMU — 
although  the  unit  would  be  designed  to 
meet  RCRA  hazardous  waste  landfill 
design  standards  (see  65  FR  51104). 

Third,  proposed  §  264.555(a)(2)(iii) 
would  allow  the  Regional  Administrator 
to  adjust  the  minimum  national 
treatment  standards  based  on  the  design 
of  the  landfill "  in  accordance  with 
proposed  §  264.552(e)(4)(v)(E)(2).  but 
with  an  important  limitation — in  all 
cases,  treatment  of  PHCs  would  be 
required,'" and  that  treatment  would  be 
required  to  significantly  reduce  "the 
toxicity  or  mobility  of  the  principal 
hazardous  constituents  in  the  waste, 
minimizing  the  short-term  and  long- 
term  threat  posed  by  the  waste, 
including  the  threat  at  the  remediation 
site." 

To  assist  the  reader  in  understanding 
this  proposed  requirement,  EPA  repeats 


"  Note  that,  under  proposed  §  264.555(fl,  the 
■design  of  theCAMU"  in  S  264.552(e)(4)(v)(E) 
means  the  design  of  the  permitted  Subtitle  C 
landfill 

'"Although  )he  industry  proposal  would  have 
required  that  tjie  treatment  in  this  case  be  "cost- 
effective."  EPA  sees  no  reason  to  limit  the  treatment 
in  this  way  A»  long  as  the  treatment  meets  the 
performance  standard  of  this  section.  EPA  believes 
that  it  is  immaterial  whether  the  treatment  is  "cost- 
effective"  or  iipt. 


here,  for  context,  the  original  language 
for  Adjustment  Factor  E(2)  in  the 
August  2000  proposal: 

(E)  The  long-term  protection  offered  by  the 
engineering  design  of  the  CAMU  and  related 
engineering  controls:  *    *   * 

(2)  Where  cost-effective  treatment  has  been 
used,  or  where,  after  review  of  the 
appropriate  treatment  technologies,  the 
Regional  Administrator  determines  that  such 
treatment  is  not  reasonably  available,  and: 

(i)  The  C.^MU  meets  the  Subtitle  C  liner 
and  leachate  collection  requirements  for  new 
land  disposal  units  at  §  264.301(c)  and  (d),  or 

(ii)  The  principal  hazardous  constituents 
are  of  very  low  mobilitv,  or 

(iii)  Where  wastes  have  not  been  treated 
and  the  principal  hazardous  constituents  in 
the  wastes  are  of  very  low  mobility,  and 
either  the  CAMU  meets  or  exceeds  the  liner 
standards  for  new,  replacement,  or  laterally 
expanded  CAMUs  in  paragraphs  (e)(3)(i)  and 
(ii)  of  this  section,  or  the  CAMU  provides 
substantially  greater  protection 

(For  further  discussion  of  this  proposed 
requirement,  commenters  should 
consult  the  preamble  to  the  August  2000 
proposal  (p.  51106-7),)  Under  the 
proposed  CAMU  amendments. 
Adjustment  Factor  (E)(2)  would  allow  a 
facility  owner/operator,  under  certain 
circumstances,  to  forgo  treatment  of 
PHCs  in  CAMU-eligible  waste  where 
"cost-effective  treatment  *   *   *  is  not 
reasonably  available."  Under  today's 
proposed  §  264.555(b)(2)(iii).  this  option 
would  not  be  available  for  CAMU- 
eligible  hazardous  waste  being  placed  in 
a  hazardous  waste  landfill.  Not  only 
would  treatment  of  PHCs  be  explicitly 
required,  but  that  treatment  would  have 
to  significantly  reduce  "the  toxicity  or 
mobility  of  the  principal  hazardous 
constituents  in  the  waste,  minimizing 
the  short-term  and  long-term  threat 
posed  by  the  waste,  including  the  threat 
at  the  remediation  site." 

Requiring  treatment  under  this 
adjustment  factor,  therefore,  means  that 
the  option  described  in  proposed 
paragraph  (E)(2)(iii)  would  not  be 
available  for  placement  of  CAMU- 
eligible  waste  in  a  hazardous  waste 
landfill — because  this  option  assumes 
no  treatment.  Instead,  because  permitted 
hazardous  waste  landfills  must  meet  the 
Subtitle  C  standards  for  new  landfills, 
paragraph  (E)(2)(i)  (where  treatment  is 
conducted)  will  govern  placement 
under  this  adjustment  factor.  The 
proposed  language  also  requires  that 
treatment  of  the  PHCs  would  minimize 
the  threat  at  the  remediation  site  as  well 
as  at  the  landfill  (where  the  landfill  is 
at  a  different  location).  EPA  expects  that 
threats  at  the  remediation' site  would 
typically  be  minimized,  because  the 
treated  waste  would  be  sent  off-site,  but 
this  provision  would  ensure  that  any 
cross-media  issues  raised  by  on-site 


Federal  Register /Vol    66.  No.  224 /Tuesday.  November  20,  2001    Proposed  Rules 


58091 


treatment  were  addressed,  and  that  anv 
threats  from  non-hazardous  treatment 
residues  left  on-site  were  minimized. 

Thus,  today's  proposal  would 
significantly  tighten  the  conditions  of 
Adjustment  Factor  (E)(2)  for  CAMU- 
eligible  wastes  being  placed  in 
hazardous  waste  landfills.  EPA  is 
proposing  to  add  these  limitations  to 
Adjustment  Factor  (E)(2) — particularly 
requiring  treatment  of  PHCs  in  all  cases 
under  this  factor — to  ensure  that  any 
potential  transfer  of  risk  to  the  off-site 
location  is  minimized  when  the 
Regional  Administrator  relies  on  the 
protection  afforded  by  the  disposal  unit 
to  adjust  the  treatment  standards. 
Merely  requiring  treatment  for  off-site 
placement  would  not  provide  much 
certainty  on  the  degree  of  treatment,  and 
therefore  todav's  proposal  includes  a 
performance  standard  for  the  treatment: 
it  would  have  to  be  'treatment  that 
substantially  reduces  the  toxicity  or 
mobility  of  the  principal  hazardous 
constituents  in  the  waste,  minimizing 
the  short-term  and  long-term  threat 
posed  by  the  waste  *    *   *"  EPA  notes 
that  this  standard  (except  in  its 
limitation  to  PHCs)  is  essentially  the 
same  as  the  statutory  treatment  standard 
underlying  the  hazardous  waste  land 
disposal  restrictions.  By  requiring, 
under  this  adjustment  factor,  that  the 
risk  drivers  during  the  cleanup  (that  is, 
the  principal  hazardous  constituents)  be 
"substantially"  treated  to  "minimize 
threat,  "  EPA  believes  that  the  proposal 
minimizes  any  potential  for  risk  transfer 
in  situations  where  the  degree  of 
treatment  is  predicated  on  the  condition 
of  the  receiving  landfill 

EPA  notes  that  this  proposed 
requirement  for  "substantial"  treatment 
minimizing  threat  would  apply  only  to 
adjustment  factor  E(2).  EPA  does  not 
believe  a  comparable  standard  is  needed 
for  the  other  adjustment  factors,  which 
do  not  allow  the  Regional  Administrator 
to  base  the  decision  solely  on  the 
engineering  design  of  the  receiving  unit 
(see  e.g.,  RCRA  Section  1002(b)(7), 
recognizing  the  uncertainties  associated 
with  land  disposal  of  hazardous  wastes). 

3.  Disposal  Unit  Hequirements. 
Proposed  §  264.555(a)(3)  would  limit 
hazardous  waste  landfills  receiving 
CAMU-eligible  wastes  to  those  with 
RCRA  permits.  This  section  would  also 
require  that  the  landfill  meet  the 
technical  design  and  operating 
requirements  for  new  landfills  in  40 
CFR  Part  264.  Subpart  N.  This 
requirement  will  ensure  that  the  landfill 
meets  the  double  synthetic  liner  and 
detailed  leachate  collection 
requirements  of  §  264, 301(c).  In 
addition,  the  landfill  will  be  subject  to 
the  specific  ground-water  monitoring 


requirements  of  subpart  F  of  Part  264 
and  the  closure  requirements  of  subpart 
G.  EPA  notes  that  design  and  operating 
requirements  for  CAMUs  in  the  August 
2000  proposal  are  largely  based  on 
standards  for  municipal  solid  waste 
landfills,  rather  than  the  more  stringent 
hazardous  waste  requirements  of  today's 
proposal.  As  with  the  treatment 
requirement  under  Adjustment  Factor 
(E)(2),  EPA  is  proposing  to  take  a  more 
stringent  approach  for  placement  of 
CAMU-eligible  wastes  in  hazardous 
waste  landfills  to  minimize  any 
potential  for  transfer  of  risk. 

Today's  proposal  would  not  allow 
CAMU-eligible  wastes  to  be  placed  in 
"interim  status"  hazardous  waste 
landfills:  placement  is  limited  to  units 
with  RCRA  hazardous  waste  permits. 
Under  the  RCRA  regulations,  existing 
facilities  are  grandfathered  into  the 
permit  system  under    interim  status.  "  if 
they  are  in  existence  at  the  time  they 
become  subject  to  RCR^^  hazardous 
waste  requirements.  Eventually,  EP.^  or 
the  appropriate  state  must  issue  these 
facilities  a  RCR.^  permit,  through  a 
public  process.  The  permit  applies  the 
RCRA  hazardous  waste  requirements 
directly,  through  detailed  conditions,  to 
the  waste  management  units  covered  in 
the  permit 

EPA  is  proposing  to  limit  placement 
of  CAMU-eligible  wastes,  under  the 
terms  of  today's  proposal,  to  landfills 
with  a  RCR,^  hazardous  waste  permit 
because  the  part  264  standards  provide 
a  higher  level  of  specificity  than  do 
comparable  standards  for  interim  status 
landfills  m  part  265 — for  example,  in 
the  area  of  ground-water  monitoring. 
EPA  also  believes  a  permit  contributes 
to  minimizing  risk  transfer,  because 
permits  ensure  close  regulaton' 
oversight  of  general  facility  operations 
(e.g.,  waste  analysis  plan,  contingency 
plan,  etc.)  and  financial  assurance.  For 
this  reason.  EPA  believes  the  permitting 
standards  and  the  permit  process  are 
important  elements  of  the  proposed 
approach. 

■Today's  rule  would  not  specify  who 
had  to  hold  the  permit  for  the  landfill. 
For  example,  the  landfills  accepting 
CAMU-eligible  wastes  might  be  off-site 
commercial  units,  or  they  might  be  at 
facilities  controlled  by  the  owner/ 
operator  of  the  remediation  site. 

B  Approval  Procedures 

The  Regional  Administrator  (or  the 
authorized  state  program)  at  the  location 
of  the  hazardous  waste  landfill  would 
be  responsible  for  approving  placement 
of  CAMU-eligible  waste  in  the  landfill 
Under  today's  proposal,  approval 
procedures  for  placement  of  CAMU- 
eligible  waste  in  the  hazardous  waste 


landfill  would  be  identical  to  the  CAMl^ 
approval  procedures  in  the  August  2000 
proposal.  Under  today's  proposed 
§  264.555(b),  facility  owner/operators 
wishing  to  place  C.\MU-eligible  waste 
in  a  RCR.\  landfill  must  meet  the  same 
information  requirements  as  apply  to 
CAMU  applications  That  is,  they  would 
be  required  to  provide  information 
sufficient  to  enable  the  Regional 
Administator  to  approve  placement,  in 
accordance  with  proposed  §  264.555fb). 
In  addition,  the  person  applying  for 
approval  must  provide  information  on 
the  waste  required  in  proposed 
§  264.552(d){l)-{3).  unless  it  is  not 
reasonably  available  The  Regional 
Administrator  would  use  this 
information — which  relates  to  waste 
origins  and  past  management — to 
determine  that  the  waste  is  indeed 
"CAMU-eligible  "  and  to  support  use  of 
the  "discretionary  kickout."  where 
appropriate.  Before  approving 
placement  of  the  CAMU-eligible  waste 
in  the  RCRA  landfill,  the  Regional 
Administrator  would  have  to  provide 
public  notice  and  a  reasonable 
opportunity  for  public  comment.  These 
standards  are  identical  to  those  for 
approval  of  CAMUs  at  the  remediation 
site,  and  EPA  believes  they  are  equally 
appropriate  for  placement  in  a 
hazardous  waste  landfill,  including  off- 
site  placement — where  the  Regional 
Administrator  will  be  addressing  the 
same  questions  (e.g.,  is  the  waste 
"CANlU-eligible"  or  should  the 
discretionary  kickout  be  exercised)  For 
further  discussion  of  these  standards, 
see  p.  51089-51090of  the  August  2000 
proposal.  Finally,  under  today's 
proposal,  approval  procedures 
(including  public  notice  and  comment) 
for  placement  in  a  hazardous  waste 
landfill  would  be  specific  to  individual 
cleanups.  EPA  believes  that  this 
approach  is  appropriate,  given  the  likely 
variation  of  CAMU-eligible  wastes  from 
cleanup  to  cleanup  site,  and  the  waste- 
specific  nature  of  many  aspects  of  the 
approval  (e.g..  identification  of  PHCs, 
choice  of  adjustment  factors,  etc.). 

Proposed  §  264.555(d)  would  require 
that  the  permit  for  the  landfill  be 
modified  to  incorporate  CAMU-eligible 
waste  into  the  permit,  ensuring  that  its 
management  is  covered  by  appropriate 
part  264  hazardous  waste  requirements 
In  some  cases,  a  permit  modification 
would  already  be  required  by  state  or 
federal  regulations,  but  in  others — for 
example,  where  the  waste  met  the  waste 
acceptance  criteria  in  the  permit — it 
might  not.  In  any  case,  proposed 
§  264.555(d)  would  ensure  that  the 
permit  was  modified  to  incorporate 
CAMU-eligible  waste.  The  modification 
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would  follow  permit  modification 
procedures  specified  in  §  270.42  or 
comparable  state  regulations,  but  at  a 
minimum  it  would  include  public 
notice,  opportunity  for  comment,  and  an 
opportunity  for  a  hearing.  This  process 
would  ensure  that  the  local  public  has 
the  opportunity  to  comment  on  the 
specifics  of  how  the  waste  is  managed 
under  the  facility  permit 

As  part  of  the  permit  modification 
process,  EPA  expects  that  the  Regional 
Administrator  would  include  any 
requirements  he  or  she  determined  were 
necessary  to  protect  human  health  or 
the  environment  through  the  RCFLA 

omnibus"  provision."  These 
requirements  might  include  special 
management  standards  to  address 
potential  risks  from  hazardous 
constituents  in  the  waste,  including 
principal  hazardous  constituents.  As 
specified  in  proposed  §  264.555(d),  the 
permit  would  also  include 
re<:ordkeeping  requirements  to 
demonstrate  compliance  with  treatment 
standards  approved  for  the  waste.  Under 
the  current  permitting  requirements  at 
§  264.13(a)(1),  the  facility  owner/ 
operator  would  be  required  to  conduct 
an  analysis  of  the  waste  that,  "at  a 
minimum"  contains  "all  the 
information  which  must  be  known  to 
treat,  store,  or  dispose  of  the  waste  in 
accordance  with  this  part"  (which 
would  include  information  to  show  that 
treatment  levels  approved  by  the 
Regional  Administrator  were  met).  The 
plans  for  this  analysis  would  be 
incorporated  into  the  facility  waste 
analysis  plan  (see  §264  13(b)),  and  the 
results  of  the  analysis  kept  in  the  facility 
operating  records  in  accordance  with 
§  264.73(b)(3). 

In  most  cases.  EPA  expects  that  the 
process  for  approving  placement  of  the 
waste  (in  §  264.552(c))  and  the  permit 
modification  step  (in  §  264.555(d)) 
would  take  place  as  part  of  the  same 
process,  and  EPA  certainly  encourages 
this  approach.  At  the  same  time, 
however,  todays  proposal  identifies 
these  processes  as  separate 
requirements,  because  they  reflect 
different  regulatory  events — the 
Regional  Administrator's  approval  of 
the  CAMU-eligible  placement  reflects  a 
determination  that  the  standards  of 
§  264.555(bj  are  met  in  the  context  of 
waste  from  a  particular  cleanup,  while 
the  permit  modification  integrates  the 
management  of  that  waste  into  an 


already  existing  regulatory  mechanism, 
that  is.  the  facility  permit.'-^ 

C.  Other  Requirements 

EPA  emphasizes  that  today's  proposal 
is  narrow  in  scope.  Under  today's 
proposal,  the  Regional  Administrator 
may  approve  placement  of  CAMU- 
eligible  waste  in  hazardous  waste 
landfills  under  only  limited 
circumstances.  Meanwhile,  the  waste 
would  remain  a  RCRA  hazardous  waste, 
subject  to  all  applicable  RCRA 
hazardous  waste  requirements.  For 
example,  the  manifest,  recordkeeping, 
and  reporting  requirements  of  part  262 
and  part  264  subpart  E  would  apply.  In 
other  words,  the  waste  would  require  a 
manifest  when  shipped  to  an  off-site 
facility,  and  standard  RCRA  waste- 
management  requirements  would  apply 
(e.g..  waste  analysis,  storage 
requirements  prior  to  placement,  etc.). 

In  addition,  when  the  waste  is  sent 
off-site,  the  proposed  rule  (§  264.555(e)) 
specifies  that  the  generator  of  the  waste 
(i.e.,  the  owner/operator  of  the 
remediation  site)  would  be  subject  to 
the  current  reporting,  recordkeeping, 
and  tracking  requirements  of 
§  268.7(a)(4)  This  section  establishes 
requirements  that  apply  "when 
exceptions  allow  certain  wastes  or 
contaminated  soil  that  do  not  meet  the 
(land  disposal  restriction)  treatment 
standards  to  be  land  disposed.  "  With 
the  initial  shipment  of  waste,  the 
generator  would  be  required  to  send  a 
one-time  written  notice  to  the  land 
disposal  facility  providing  specific 
information,  such  as  the  EPA  waste 
identification  numbers,  the  manifest 
number  of  the  first  shipment,  and  waste 
analysis  data. 

In  addition,  today's  rule  does  not  in 
any  way  restrict  remediation  waste 
management  options  that  already  exist. 
For  example,  the  land  disposal 
restriction  variances  of  §  268.44(h) 
would  remain  available  as  an  alternative 
(or  complementary)  approach  for 
CAMU-eligible  wastes  sent  for  disposal. 
Furthermore,  as  described  above,  non- 
hazardous  wastes  would  also  be 
unaffected,  because  their  management 
and  disposal  are  generally  not  regulated 
under  the  federal  RCRA  hazardous 
waste  program,  and  they  would  not 


I  nder  the  R(;R.^    omnibus"  provision,  "each 
permit  '    "    *  shall  contain  such  terms  and 
conditions  as  the  Administrator  (or  the  State) 
determines  necessary  to  protert  human  health  and 
the  environment."  RCRA  30O5lc)(3). 


"This  dual  requirement  is  similar  to  the  current 
situation  with  land  disposal  restriction  treatment 
variances.  For  example,  an  LDR  variance  under 
§  268. 44(h)  might  allow  wastes  to  be  disposed  of  in 
a  hazardous  waste  landfill.  Yet  this  variance  would 
be  inde[>endent  of  whether  the  landfill  s  permit 
needed  to  be  modified  to  allow  it  to  receive  the 
waste.  Similarly,  no-migration  variances  under 
§  268.6  are  issued  for  facilities  under  a  separate 
process  from  permit  modifications  allowing  the 
facility  to  reoeive  the  waste. 


need  special  approval  under  today's 
rule  to  allow  placement  in  a  landfill. 

V.  How  Would  Today's  Proposed 
Regulatory  Changes  Be  Administered 
and  Enforced  in  the  States? 

Under  §  3006  of  RCRA.  EPA  may 
authorize  qualified  states  to  administer 
their  own  programs  in  lieu  of  the  federal 
hazardous  waste  program  and  to  issue 
and  enforce  permits  within  the  state.  A 
state  may  receive  authorization  by 
following  the  approval  process 
described  under  Part  271.  See  40  CFR 
part  271  for  the  overall  standards  and 
requirements  for  authorization. 
Following  authorization,  the  state 
requirements  authorized  by  EPA  apply 
in  lieu  of  equivalent  federal 
requirements  and  become  federally 
enforceable  as  requirements  of  RCRA. 
EPA  maintains  independent  authority  to 
bring  enforcement  actions  under  RCRA 
sections  3007,  3008.  3013.  and  7003. 
Authorized  states  also  have 
independent  authority  to  bring 
enforcement  actions  under  state  law. 

After  a  state  receives  initial 
authorization,  new  federal  requirements 
promulgated  under  RCRA  authority 
existing  prior  to  the  1984  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
do  not  apply  in  that  state  until  the  state 
adopts  and  receives  authorization  for 
equivalent  state  requirements.  In 
contrast,  under  RCRA  section  3006(g) 
(42  use.  6926(g)),  new  federal 
requirements  and  prohibitions 
promulgated  pursuant  to  HSWA 
provisions  take  effect  in  authorized 
states  at  the  same  time  that  they  take 
effect  in  unauthorized  states.  As  such, 
EPA  carries  out  HSWA  requirements 
and  prohibitions  in  authorized  states, 
including  the  issuance  of  new  permits 
implementing  those  requirements,  until 
EPA  authorizes  the  state  to  do  so. 

Authorized  states  are  required  to 
modify  their  programs  when  EPA 
promulgates  federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  federal  requirements. 
RCRA  section  3009  allows  the  states  to 
impose  standards  more  stringent  than 
those  in  the  federal  program.  See  also 
§271.1(i).  Therefore,  authorized  states 
are  not  required  to  adopt  federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent  than  existing  federal 
requirements.  Today's  supplemental 
proposal  is  considered  to  be  less 
stringent  than  the  existing  federal 
program.  Although  states  would  not  be 
required  to  adopt  these  provisions,  EPA 
would  strongly  encourage  them  to  do  so. 

The  provisions  in  today's  notice  are  a 
supplement  to  the  CAMU  amendments 
that  were  proposed  on  August  22,  2000 
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(65  FR  51080).  The  provisions  in  today's 
notice  address  the  application  of  LDRs 
to  cleanup  wastes  and  would  therefore 
also  be  promulgated  under  HSWA 
authority.  Because  these  provisions  are 
less  stringent  than  the  existing 
regulations,  they  will  become  effective 
only  in  those  states  which  are  not 
authorized  for  these  parts  of  the 
hazardous  waste  program.  Further, 
because  the  issues  addressed  by  the 
provisions  in  today's  notice  have  no 
counterpart  in  the  existing  CAMU 
regulations  (or  any  other  RCRA 
regulation),  they  would  not  be 
substantially  equivalent  to  those 
regulations.  Thus,  states  which  are 
authorized  for  the  1993  CAMU  rule 
would  not  be  able  to  gain  interim 
authorization-by-rule  for  the  provisions 
in  today's  notice.  The  final  CAMU 
amendments  rule  would  not  include  the 
provisions  in  today's  notice  in  the 
interim  authorization-by-rule  sections  in 
proposed  §§  271.24(c)  and  271.27  (see 
65  FR  51115). 

However,  if  a  state  were,  through 
implementation  of  state  waiver 
authorities  or  other  state  laws,  to  allow 
compliance  with  the  provisions  of 
today's  notice  in  advance  of  adoption  or 
authorization,  EPA  would  not  generally 
consider  such  implementation  a 
concern  for  purposes  of  enforcement  or 
state  authorization.  (This  is  similar  to 
the  approach  the  Agency  took  in 
promulgation  of  the  1993  CAMU  rule. 
See  58  FR  8677,  February  16,  1993.) 

VI.  EfiEective  Date 

Regidations  promulgated  pursuant  to 
RCRA  Subtitle  C  generally  biecome 
effective  six  months  after  promulgation. 
RCRA  section  3010(b)  provides, 
however,  for  an  earlier  effective  date  in 
three  circumstances:  (1)  Where  industry 
regulated  by  the  rule  at  issue  does  not 
need  six  months  to  come  into 
compliance;  (2)  the  regulation  is  in 
response  to  an  emergency  situation;  or 
(3)  for  other  good  cause. 

EPA  is  proposing  that  today's  rule 
become  effective  within  90  days  after 
promulgation,  at  the  same  time  as  the 
proposed  effective  date  for  the  CAMU 
amendments  in  the  August  2000 
proposal.  EPA  does  not  believe  that 
industry  needs  a  full  six  months  to 
come  into  compliance  with  today's 
proposed  requirements,  because  they  do 
not  directly  impose  any  new 
requirements.  Furthermore,  if  EPA 
finalizes  today's  proposal,  it  intends  to 
do  so  at  the  same  time  as  it  finalizes  the 
August  2000  proposal.  The  Agency 
believes  that  it  will  be  simpler  and  less 
confusing  if  all  the  CAMU  amendments 
become  effective  on  the  same  date. 


V^n.  Analytical  and  Regulatory 
Requirements 

A.  Planning  and  Regulatory  Review 
(Executive  Order  12866) 

Under  the  Planning  amd  Regulatory 
Review  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)).  an  agency 
must  determine  whether  the  regulatory 
action  is  "significant  "  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(A)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competation,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commuruties; 

(B)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(C)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(D)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  this  rule 
is  not  a  'significant  regulatory  action  " 
under  the  terms  of  Elxecutive  Order 
12866,  and  therefore  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

The  existing  regulatory  requirements 
for  management  of  hazardous  cleanup 
wastes  (e.g.,  the  otherwise  apphcable 
LDR  treatment  requirements  and  the 
minimum  technology  unit  design 
standards)  can  present  a  significant 
disincentive  to  facilities  considering 
remediation.  This  condition  was  one  of 
the  main  factors  behind  the  1993  CAMU 
Rule  and  was  discussed  in  the  August 
2000  preamble  to  the  CAMU 
Amendments.  Under  these  baseline 
conditions,  facilities  that  manage  their 
remediation  waste  in  a  Subtitle  C 
landfill  typically  incur  significant  costs 
to  meet  tlie  LDR  requirements.  However, 
under  today's  proposal  these  facilities 
would  have  the  option  of  treating  their 
cleanup  wastes  that  meet  the  definition 
of  CAMU-eligible  waste  to  the  national 
minimum  treatment  standards  (or  the 
adjusted  standards  as  described  earlier 
in  today's  proposal)  and  disposing  of 
them  in  a  RCRA  hazardous  waste 
landfill.  Thus,  these  facilities  would 
enjoy  a  cost  savings  as  a  result  of  the 
less  stringent  treatment  requirements  of 
today's  proposal. 


Despite  the  existence  of  various 
alternatives  to  full  Subtit)e  C 
management  of  cleanup  wastes  under 
the  baseline  requirements  (such  as 
CAMU  or  treatability  variances),  there 
are  still  cases  where  facilities  reduce  the 
scope  of  their  remedial  efforts  or  do  not 
perform  remediation  at  all.  In  such 
cases,  the  less  rigorous  requirements 
provided  in  today's  proposal  for  Subtitle 
C  management  of  cleanup  wastes 
meeting  the  definition  of  CAMU- 
eligibility  may  provide  enough 
incentive  for  some  facilities  to  increase 
their  remedial  efforts  For^hose 
facilities  shifting  from  no  remediation  in 
the  baseline  to  remediation  under  the 
less  stringent  requirements  of  today's 
proposed  rule,  there  may  actually  be  an 
increase  in  costs.  However,  these  costs 
would  be  borne  voluntarily  and  can 
therefore  be  expected  to  result  in  an 
overall  gain  for  the  facility  A  good 
example  of  such  a  case  would  be  a 
brownfields  redevelopment  site 

Thus,  as  discussed  above,  the  Agency 
believes  that  today's  proposal  will  result 
in  an  overall  reduction  in  the  costs  to 
facilities  through  the  reduction  in 
treatment  requirements  when  cleanup 
work  IS  managed  in  Subtitle  C  landfills 

B  Regulator},-  Flexibility  Act  IRFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1 996  (SBREFA).  5  USC  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  busmesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entities  are  defined  as:  (1) 
a  small  business  meeting  the  RFA 
default  definitions  fbased  on  SBA  size 
standards);  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field 

After  considering  the  economic 
impacts  of  today  s  proposed  rule  on 
small  entities,  1  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
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substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identif\'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  on  the 
proposed  rule  on  small  entities."  5 
U.S.C.  Sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  the  small  entities  subject  to  the 
rule.  As  discussed  in  the  economic 
analysis  section,  EPA  believes  that 
today's  proposal  will  provide  regulatorv' 
relief  for  facilities  engaging  in 
remediation  through  treatment  of 
CAMU-eligible  wastes  to  the  national 
minimum  standards  (or  the  adjustment 
factors)  and  disposal  in  Subtitle  C 
landfills.  For  facilities  which  manage 
their  cleanup  wastes  in  the  baseline 
according  to  full  Subtitle  C 
re<iuirements,  today's  proposal  would 
provide  relief  through  the  less  stringent 
requirements  for  treatment  of  CAMU- 
eligible  waste  prior  to  disposal  in  a 
Subtitle  C  landfill.  Additionally,  for 
facilities  which  currently  do  little  or  no 
remediation  due  to  the  rigor  of  the 
baseline  requirements  for  management 
of  cleanup  waste,  today's  proposal 
would  offer  less  stringent  requirements 
within  which  remediation  might  be 
pursued  EPA  therefore  concludes  that 
today's  proposed  rule  will  relieve 
regulatory  burden  for  all  small  entities. 
EPA  is  interested  in  the  potential 
impacts  of  the  proposed  rule  on  small 
entities  and  welcome  comments  on 
issues  related  to  such  impacts. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  i;.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(iCR  No.  j  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460.  by  email  at 
farmer.sandy@epamail.epa.gov,  or  by 
calling  (202J  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at 
h  tip  .//wH-u'.  epa.gov/icr 

Today's  proposal  would  require 
persons  seeking  approval  to  send 
CAMU-eligible  wastes  to  a  permitted 
Subtitle  C  landfill  under  the  reduced 


treatment  standards  to  submit  sufficient 
information  to  enable  the  Regional 
Administrator  to  approve  placement  of 
such  wastes.  Under  proposed 
§  264.555(b),  such  persons  would  be 
required  to  submit  the  information 
required  by  §  264.552(d)(1)  through  (3) 
for  CAMU  applications,  unless  not 
reasonably  available.  Section  3007(b)  of 
RCRA  and  40  CFR  part  2,  Subpart  B, 
which  defines  EPA's  rules  on  public 
disclosure  of  information,  contain 
provisions  for  confidentiality  of 
business  information.  However,  the 
Agency  does  not  anticipate  that 
businesses  will  assert  a  claim  of 
confidentiality  covering  all  or  part  of  the 
information  that  will  be  requested 
pursuant  to  the  final  amended  CAMU 
rule.  If  such  a  claim  were  asserted.  EPA 
must  treat  the  information  in 
accordance  with  the  regulations  cited 
above.  EPA  also  will  assure  that  this 
information  collection  complies  with 
the  Privacy  Act  of  1974  and  OMB 
Circular  108. 

EPA  estimates  the  total  annual 
respondent  burden  and  cost  for  the  final 
new  paperwork  requirements  to  be 
approximately  235  hours  and  $63,120. 
The  bottom  line  respondent  burden  over 
the  three-year  period  covered  by  this 
ICR  is  750  hours,  at  a  total  cost  of 
approximately  $189,360.  The  Agency 
burden  or  cost  associated  with  this  final 
rule  is  estimated  to  be  approximately  39 
hours  and  Si  ,860  per  year.  The  bottom 
line  Agency  burden  over  the  three-year 
period  covered  by  this  ICR  is  117  hours, 
at  a  total  cost  of  approximately  $5,580. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 


Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
N\V.,  Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  N\V.,  Washington, 
DC  20503,  marked  "Attention;  Desk 
Officer  for  EPA."  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  November  20.  2001.  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  December  20,  2001.  EPA  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.^),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  by  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  rules  and  final 
rules  for  which  the  ,\gency  published  a 
notice  of  proposed  rulemaking  if  those 
rules  contain  "Federal  mandates"  that 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  written  statement  is  needed.  Section 
205  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives.  Under  Sec;tion  205,  EPA 
must  adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule, 
unless  the  Administrator  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted.  The 
provisions  of  Section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
EPA  has  determined  that  this  rule  will 
not  result  in  the  expenditure  of  $100 
million  or  more  by  State,  local,  and 
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tribal  governments,  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year.  No 
provision  in  today's  proposal  would 
require  a  facility  to  employ  the  off-site 
disposal  option  in  remediation. 
Therefore,  no  facility  would  employ  this 
option  unless  it  provided  some  benefit 
over  and  above  currently  existing 
options  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  Sections  202, 
204.  and  205  of  UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  Section  203  of 
UMRA  a  small  government  agency  plan 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovenunental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule  will 
not  significantly  or  uniquely  affect  small 
governments  Today's  proposal  provides 
a  voluntary  option  for  consideration  by 
a  facility  undertaking  remediation. 
Today's  rule  is  not,  therefore,  subject  to 
the  requirements  of  Section  203  of 
UMRA 

E  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law  No. 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulator\- 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  V'oiuntarv 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  apd  applicable 
voluntary  consensus  standards. 

The  regulatory  changes  proposed 
today  would  not  involve  the  use  of  any 
technical  standards  not  already 
addressed  as  part  of  the  August  2000 
proposal.  As  discussed  in  the  August 
2000  proposal,  the  Agency  did  not 
identifj'  any  potential  applicable 
voluntary  consensus  standards  during 
its  development  of  the  August  2000 
proposal  (e.g.,  dunng  its  discussion 
with  Agency  personnel  and 


stakeholders  who  are  experts  in  the 
areas  addressed  by  the  rulemaking) 
EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

F  Consultation  and  Coordination  With 
Indian  and  Tribal  Governments 
(Executive  Order  13175) 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  "'Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes  " 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  will  not  have  tribal 
implications  because  tribal  governments 
do  not  implement  the  RCR.^  regulations 
and  the  proposed  rule  is  not  anticipated 
to  have  significant  impacts  overall,  nor 
on  individual  facilities. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tnbal 
officials. 

G.  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety- 
Risks  (Executive  Order  13045) 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children  If 
the  regulaton,'  action  meets  both  criteria. 
the  Agency  must  evaluate  the 


environmental  health  or  safet}-  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
.\gency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children  The 
Agency  does  not  believe  that  the  risks 
addressed  by  today's  amendments — i.e., 
the  risks  from  management  of  CAMU- 
eligible  wastes  in  hazardous  waste 
landfills — present  a  disproportionate 
risk  to  children  Todays  proposed  rule 
would  continue  to  require  that  a 
decision  concerning  overall 
protectjveness  of  any  specific  decision 
to  allow  placement  of  CAMU-eligible 
waste  in  a  Subtitle  C  landfill  under  the 
proposal  be  made  by  the  Regional 
.administrator  based  on  site-specific 
circumstances,  including  risks  to 
•children  where  appropriate. 
Furthermore,  today's  proposed  rule 
would  require  public  notice  and  a 
reasonable  opportunity  for  public 
comment  prior  to  approving  placement 
of  CAMU-eligible  wastes  in  a  hazardous 
waste  landfill. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data. 
of  which  the  agency  may  not  be  aware. 

H  Federalism  lExecutive  Order  131321 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255.  August  10. 
1999),  requires  EP.^  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  bv  State 
and  local  officials  in  the  development  of 
regulator)  policies  that  have  federalism 
implications.'"  ""Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."" 

This  proposed  rule  does  not  have 
federalism  implications  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  As  today's 
proposal  otters  a  voiuntar\  option  of 
disposal  of  C\MU-eligible  wastes  in 
hazardous  waste  landfills,  the  Agency 
believes  that  it  could  result  in  a 
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reduction  in  costs.  Therefore,  the 
Agency  believes  that  it  will  not  result  in 
substantial  effects  on  States.  Thus, 
Executive  Order  13132  does  not  apply- 
to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

/  Environmental  justice  Strategy 
I  Executive  Order  1 2898  j 

To  the  greatest  extent  practicable  and 
permitted  by  law,  and  consistent  with 
the  principles  set  forth  in  the  report  on 
the  National  Performance  Review,  each 
Federal  agency  shall  make  achieving 
environmental  justice  part  of  its  mission 
by  identif\ing  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States  and  its  ^ 
territories  and  possessions,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  Commonwealth  of 
the  Mariana  Islands. 

Federal  Agencv  Responsibilities  for 
Federal  Programs:  Each  Federal  agency 
shall  conduct  its  programs,  policies,  and 
activities  that  substantially  affect  human 
health  or  the  environment,  in  a  manner 
that  ensures  that  such  programs, 
policies,  and  activities  do  not  have  the 
effect  of  excluding  persons  (including 
populations)  from  participation  in. 
denying  persons  (including 
populations)  the  benefits  of.  or 
sub)€»cting  persons  (including 
populations)  to  discrimination  under, 
such  programs,  policies,  and  activities, 
because  of  their  race,  color,  or  national 
origin. 

EPA  believes  that  the  risks  addressed 
by  the  proposed  rule  do  not  have 
environmental  justice  implications 
Today's  proposed  rule  would  continue 
to  require  that  a  decision  concerning 
overall  protectiveness  of  any  specific 
decision  to  allow  placement  of  CAMU- 
eligible  waste  in  a  Subtitle  C  landfill 
under  this  proposal  be  made  by  the 
Regional  Administrator  based  on  site- 
specific  circumstances.  Furthermore, 
today's  proposed  rule  would  require 
public  notice  and  a  reasonable 
opportunity  for  public  comment  prior  to 
approving  placement  of  CAMU-eligible 
wastes  in  a  hazardous  waste  landfill. 
Therefore.  EPA  believes  that  there  are 
no  environmental  justice  issues 
associated  with  the  CAMU  proposed 
amendments. 


/.  Energy  Effects  (Executive  Order 
13211)' 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 
energy  effects. 

List  of  Subjects  in  40  CFR  Part  264 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indians-lands, 
Insurance,  Intergovernmental  relations, 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Security  measures.  Surety 
bonds.  Water  pollution  control.  Water 
supply. 

Dated:  November  14.  2001. 
Christine  T.  Whitman, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  264  is  proposed 
to  be  amended  as  follows. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924. 
and  6925 

Subpart  S — [Amended] 

2.  Section  264.555  is  added  to  Subpart 
S  to  read  as  follows: 

§  264.555  Disposal  of  CAMU-eligit>le 
wastes  in  permitted  hazardous  waste 
landfills. 

(a)  The  Regional  Administrator  may 
approve  placement  of  wastes  in 
landfills,  including  landfills  not  located 
at  the  site  from  which  the  waste 
originated,  without  the  wastes  meeting 
the  requirements  of  RCRA  40  CFR  part 
268,  if  the  conditions  in  paragraphs 
(a)(1)  through  (3)  of  this  section  are  met: 

(1)  The  waste  meets  the  definition  of 
CAMU-eligible  waste  in  §  264.552(a)(1) 
and  (2). 

(2)  The  Regional  Administrator 
identifies  principal  hazardous 
constitutes  in  such  waste,  in  accordance 
with  §  264.552(e)(4)(i)  and  (ii).  and 
requires  that  such  principal  hazardous 
constituents  are  treated  to  anv  of  the 


following  standards  specified  for 
CAMU-eligible  wastes: 

(i)  The  treatment  standards  under 
§264.552(e)(4)(iv);or 

(ii)  Treatment  standards  adjusted  in 
accordance  with  §264. 552(e){4)(v)(A), 
(C),  (D)  or  (E)(1):  or 

(iii)  Treatment  standards  adjusted  in 
accordance  with  §  264.552(e)(4){E)(2), 
where  treatment  has  been  used  and  that 
treatment  significantly  reduces  the 
toxicity  or  mobility  of  the  principal 
hazardous  constituents  in  the  waste, 
minimizing  the  short-term  and  long- 
term  threat  posed  by  the  waste, 
including  the  threat  at  the  remediation 
site. 

(3)  The  landfill  receiving  the  CAMU- 
eligible  waste  must  have  a  RCRA 
hazardous  waste  permit,  meet  the 
requirements  for  new  landfills  in 
Subpart  N  of  this  part,  and  be 
authorized  to  accept  such  wastes;  for  the 
purposes  of  this  requirement,  "permit" 
does  not  include  interim  status. 

(b)  The  person  seeking  approval  shall 
provide  sufficient  information 
(including  the  location  of  the  landfill)  to 
enable  the  Regional  Administrator  to 
approve  placement  of  CAMU-eligible 
waste  in  accordance  with  paragraph  (a) 
of  this  section.  Information  required  by 
§  264, 552(d)(1)  through  (3)  for  CAMU 
applications  must  be  provided,  unless 
not  reasonably  available. 

(c)  The  Regional  Administrator  shall 
provide  public  notice  and  a  reasonable 
opportunity  for  public  comment  before 
approving  placement  of  the  CAMU 
eligible  waste  in  the  permitted 
hazardous  waste  landfill,  consistent 
with  the  requirements  for  CAMU 
approval  at  §  264.552(h).  The  approval 
must  be  specific  to  a  single  remediation. 

(d)  Applicable  hazardous  waste 
management  requirements  in  this  part, 
including  recordkeeping  requirements 
to  demonstrate  compliance  with 
treatment  standards  approved  under 
this  section,  for  the  CAMU-eligible 
waste  must  be  incorporated  into  the 
receiving  facility  permit  through  permit 
issuance  or  a  permit  modification, 
providing  notice  and  an  opportunity  for 
comment  and  a  bearing. 
Notwithstanding  40  CFR  270.4(a).  a 
landfill  may  not  receive  hazardous 
CAMU-eligible  waste  under  this  section 
unless  its  permit  specifically  authorizes 
receipt  of  such  waste. 

(e)  Generators  of  CAMU-eligible 
wastes  sent  off-site  to  a  hazardous  waste 
landfill  under  this  section  must  comply 
with  the  requirements  of  40  CFR 
268.7(a)(4). 

(f)  For  the  purposes  of  this  section 
only,  the  "design  of  the  CAMU"  in  40 
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CFR  264.552(e)(4)(vKE)  means  design  of 
the  permitted  Subtitle  C  landfill. 

[FR  Doc.  01-28935  Filed  11-19-01;  8:45  am] 
MUMS  cost  mm  M  P 
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HshMlM  Of  tho  NorlhMotom  UnHod 
StalM;  Sumnwr  Fleundor,  Scup,  arid 
Black  Saa  Baas  Hsharias;  2M2 
Spacifications 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 

SUMMAffY:  NMFS  proposes  sf>ecifications 
for  the  2002  summer  flounder,  scup, 
and  black  sea  bass  fisheries  The 
implementing  regulations  for  the 
Fishery  Management  Plan  for  the 
Summer  Flounder.  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  require  NMFS  to 
publish  specifications  for  the  upcoming 
fishing  year  for  each  fishery  and  to 
provide  an  opportunity  for  public 
comment.  NTVIFS  re^quests  comment  on 
proposed  management  measures  for  the 
2002  summer  flounder,  scup.  and  black 
sea  bass  fisheries  The  intent  of  this 
action  is  to  specify  allowed  harvest 
levels  and  other  measures  to  address 
overfishing  of  the  summer  flounder, 
scup,  and  black  sea  bass  resources. 
DATES:  Public  comments  must  be 
received  (see  AODftESSES)  no  later  than 
5  p.m.  eastern  standard  time  on 
December  5,  2001 
ADDRESSES:  Copies  of  supporting 
documents  used  by  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Monitoring  Committees;  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  Initial  Regulatory 
Flexibihty  Analysis  (EA/RIR/IRFA):  and 
the  Essential  Fish  Habitat  Assessment 
are  available  from  Patricia  A.  Kurkul, 
Regional  Administrator.  Northeast 
Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive. 
Gloucester,  MA  01930-2298.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http:/www.nero.nmfs.gov/ro/doc/ 
nero.html. 

Written  comments  on  the  proposed 
specifications  should  be  sent  to  Patricia 


A.  Kurkul  at  the  same  address.  Mark  on 
the  outside  of  the  envelope, 
"Comments — 2002  Summer  Flounder. 
Scup.  and  Black  Sea  Bass 
Specifications."  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (978)  281- 
9371.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet 
FON  FUimcn  MFOMMATKM  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst,  (978)  281-9279,  fax  (978)  281- 
9135,  e-mail  rick.a.pearson@noaa.gov. 
SUPfLEMEMTAHY  MFOfWUTION: 

Backgrmuid 

The  regulations  implementing  the 
FMP  at  50  CFR  part  648,  subparts  A.  G. 
H,  and  I  outline  the  process  for 
specifying  annually  the  catch  limits  for 
tha  summer  flounder,  scup  and  black 
sea  bass  commercial  and  recreational 
fisheries,  as  well  as  other  management 
measures  (e.g.,  mesh  requirements, 
minimum  fish  sizes,  gear  restrictions 
and  area  restrictions)  for  these  fisheries. 
These  measures  are  intended  to  achieve 
the  annual  targets  set  forth  for  each 
species  in  the  FMP,  specified  either  as 
a  fishing  mortality  rate  (F)  or  an 
exploitation  rate  (the  proportion  of  fish 
available  at  the  beginning  of  the  year 
that  are  removed  by  fishing  during  the 
year). 

The  fisheries  are  managed 
cooperatively  by  the  Mid-Atlantic 
Fisher\'  Management  Council  (Council) 
and  the  Atlantic  States  Marine  Fisheries 
Commission  (Commission).  A 
Monitoring  Committee  (MC)  for  each 
species,  made  up  of  members  from 
NMFS.  the  Commission,  and  both  the 
Mid-Atlantic  and  New  England  Fishery 
Management  Councils,  is  required  to 
review  available  information  and  to 
recommend  catch  limits  and  other 
management  measures  necessar}'  to 
achieve  the  target  F  or  exploitation  rate 
for  each  fishery,  as  specified  in  the 
FMP.  The  Council's  Demersal  Species 
Committee  and  the  Commission's 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  Board  (Board)  then  consider  the 
Monitoring  Committee's 
recommendations  and  any  public 
comment  in  making  their 
recommendations.  The  Council  and 
Board  made  their  annual 
recommendations  at  a  joint  meeting 
held  August  7-9,  2001   While  the  Board 
action  is  final,  the  Council 
recommendations  must  be  reviewed  by 
NMFS  to  assure  that  they  comply  with 
FMP  objectives. 

On  August  10,  2001.  regulations  were 
implemented  under  Framework 
Adjustment  1  to  the  FMP  to  allow  the 
specification  of  quota  set-asides  to  be 
used  for  research  purposes.  For  the  2002 


specifications,  the  Council 
recommended  that  2  piercent  of  the 
Total  Allowable  Landings  (TAL)  for 
summer  flounder,  and  3  percent  of  the 
TAL  for  scup  aiwl  black  sea  bass ,  be  set 
aside  for  scientific  research  purposes  A 
Request  for  Proposals  has  been 
published  to  solicit  research  proposals 
for  2002  based  on  research  priorities 
identified  by  the  Council  (66  FR  38636. 
July  25,  2001.  and  66  FR  45668.  .August 
29,  2001)  The  deadline  for  submission 
was  September  14.  2001.  and  proposals 
are  currently  under  review  For 
informational  purposes,  this  proposed 
rule  includes  a  statement  indicating  the 
amount  of  the  research  set-asides  The 
quota  set-asides  will  be  adiusted  in  the 
final  rule  establishing  the  annual 
specifications  for  the  summer  flounder, 
scup  and  black  sea  bass  fisheries, 
consistent  with  projects  forwau-ded  to 
the  NOAA  Grants  Office  for  award  If 
the  total  amount  of  the  quota  set-aside 
is  not  awarded.  NMFS  will  publish  a 
notice  in  the  Federal  Register  to  restore 
the  unused  set-aside  amount  to  the  T.AL. 

Suranier  Flwunder 

The  FMP  specifies  a  target  F  for  2002 
of  Fmax — that  is,  the  level  of  fishing  that 
produces  maximum  yield  per  recruit 
Best  available  data  indicate  that  Fvi-^x  is 
currently  equal  to  0.26  (equal  to  an 
exploitation  rate  of  about  a  22  percent 
from  fishing).  The  total  allowable 
landings  (TAL)  associated  with  the 
target  F  is  allocated  60  percent  to  the 
commercial  sector  and  40  percent  to  the 
recreational  sector.  The  commercial 
quota  is  allocated  to  the  coastal  states 
based  upon  percentage  shares  specified 
m  the  FMP 

The  status  of  the  summer  flounder 
stock  is  re-evaluated  annually  The  most 
recent  assessment,  updated  by  the 
Northeast  Fisheries  Science  Center 
(NEFSC)  Southern  Demersal  Working 
Group  in  June.  2001.  indicated  that  the 
summer  flounder  stock  is  overfished 
and  overfishing,  as  those  terms  are 
defined  in  the  FMP.  is  occurring.  This 
conclusion  was  derived  from  the  fad 
that,  in  2000.  the  estimated  total  stock 
biomass  of  46.400  mt  was  below  the 
biomass  threshold  of  53.200  mt  under 
which  the  stock  is  considered 
overfished  (V:-  B^sJ.  and  the  estimated 
F  rate  of  0  30  was  15-percent  above  the 
FMP  overfishing  definition  of  0.26 
(Fmax) 

However,  the  F  of  0  30  estimated  for 
2000  represents  a  significant  decline 
since  1994.  when  F  was  estimated  to  be 
1.31.  Total  stock  biomass  has  increased 
substantially  from  39  7  million  lb  (18 
million  kg)  in  1991  to  102  3  mib  (46.4 
million  kg)  in  2000  Spawning  stock 
biomass  (SSB)  has  also  increased 
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steadilv  from  20.51  million  lb  (9.32 

million  kg)  in  1993  to  81,68  million  lb 
(37.05  million  kg)  in  2000.  the  highest 
value  in  the  time  series.  Projections 
based  on  assumptions  about  hiture 
landings,  discards,  and  recruitment  to 
the  stock,  indicate  that  if  the  2001  TAL 
is  not  exceeded,  total  stock  biomass  will 
exceed  the  biomass  threshold  (53.200 
mt)  under  which  the  stock  would  be 
considered  overfished  in  2001   When 
the  total  stock  biomass  is  above  this 
overfishing  definition  threshold,  the 
stock  will  no  longer  be  considered 
overfished,  although  it  will  still  he 
below  the  amount  (106.400  mt) 
necessarv'  to  produce  maximum 
sustainable  yield  (B,,,,^).  Because  the 
Magnuson-Stevens  Fisherv' 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
stocks  be  rebuilt  to  a  level  that  produces 
maximum  sustainable  yield  (MSY), 
additional  rebuilding  of  the  stock  will 
still  be  required 

The  Summer  Flounder  MC  reviewed 
the  stock  status  and  projections  based 
on  these  data  and  made  a  TAL 
recommendation  to  achieve  the  target  F. 
The  Summer  Flounder  MC 
rec;ommended  a  TAL  of  24,3  million  lb 
(1 1 .02  million  kg),  which  would  be 


allocated  14.58  million  lb  (6.61  million 
kg)  to  the  commercial  sector  and  9.72 
million  lb  (4.40  million  kg)  to  the 
recreational  sector.  This  TAL  was 
determined  to  have  a  50-percent 
probability  of  achieving  an  F  target  of 
0.26,  as  specified  in  the  FMP.  if  the 
2001  TAL  and  assumed  discard  levels 
are  not  exceeded. 

The  Council  and  Board  reviewed  the 
Summer  Flounder  MC's 
recommendation  and  adopted  it.  The 
Council  and  Board  also  agreed  to  set 
aside  2  percent  (485,943  lb  (220,420  kg)) 
of  the  summer  flounder  TAL  for 
research  activities.  After  deducting  the 
research  set-aside,  the  TAL  would  be 
divided  into  a  commercial  quota  of 
14,29  million  lb  (6,48  million  kg)  and  a 
recreational  harvest  limit  of  9,52  million 
lb  {4,32  million  kg). 

In  addition,  the  Commission  is 
expected  to  maintain  the  voluntary 
measures  currently  in  place  to  reduce 
regulatory  discards  that  occur  as  a  result 
of  landing  limits  established  by  the 
states.  The  Commission  established  a 
system  whereby  15  percent  of  each 
state's  quota  would  be  voluntarily  set 
aside  each  year  to  enable  vessels  to  land 
an  incidental  catch  allowance  after  the 
directed  fishery  has  been  closed.  The 


intent  of  the  incidental  catch  set-aside  Is 
to  reduce  discards  by  allowing 
fishermen  to  land  summer  flounder 
caught  incidentally  in  other  fisheries 
during  the  year,  while  also  ensuring  that 
the  state's  overall  quota  is  not  exceeded. 
These  Commission  set-asides  are  not 
included  in  any  tables  in  this  document 
because  NMFS  does  not  have  authority 
to  establish  such  subcategories, 

NMFS  proposes  to  implement  the 
TAL  recommended  by  the  Council.  The 
recreational  harvest  limit  of  9,72  million 
lb  (4.40  million  kg)  is  allocated  on  a 
coastwide  basis.  The  commercial  quota 
of  14.58  million  lb  (6,61  million  kg)  is 
allocated  to  the  states  as  shown  in  Table 
1,  Table  1  presents  the  allocations  by 
state,  with  and  without  the  2-percent 
research  set-aside  deduction.  These 
state  quota  allocations  are  preliminary 
and  subject  to  a  reduction  if  there  are 
overages  in  a  state's  2001  har\'est.  Any 
adjustments  based  upon  known  2001 
overages  will  be  published  in  the 
Federal  Register  in  the  final  rule 
implementing  these  specifications. 
These  and  additional  adjustments  will 
be  necessary  as  2001  landings  data  are 
finalized.  NTMFS  will  publish  any  such 
adjustments  in  the  Federal  Register. 


Table  1  .—2002  Prof»osed  Initial  Summer  Flounder  State  Commercial  Quotas 


State 


Percent 
share 


Commercial  quota 


lb 


kgi 


Commercial  quota  with 
2%  research  set-aside 


lb 


kg' 


me 

NH 

MA 

Rl 

CT 

NY 

NJ 

DE 

MD 

VA 

NC 


0.04756 
0  00046 
6  82046 

15  68298 
2  25708 
764699 

16  72499 
001779 
2  03910 

21.31676 
27  44584 


994 
2,286 

329 

1.114 

2,438 

2 

297 
3.107 
4,001 


933 

67 
306 
310  I 
044 
800 
,217 
593 
266 
,619 
,133  I 


451 
1,037 

149 

505 

1,105 

1 

134 
1,409 
1.814 


145 
30  I 
010 
053 
258 
665 
957 
176 
838 
,592 
883 


974 
2.240 

322 

1.092 

2.389 

2 

291 
3.045 
3,921 


795 
66 
420 
583 
463 
504 
452 
542 
320 
,466 
,110  I 


3,082 

30 

441,989 

1.016,311 

146,267 

495.551 

1 .083,837 

1,153 

132,140 

1,381.400 

1,778,586 


-I- 


-4- 


-4- 


Total 


100,00 


-t- 


14.578.288 


6,612.600 


14.286.721 


6,480,348 


^  KUograms  are  as  converted  from  pounds  and  do  not  add  to  the  convened  total  due  to  rounding. 


Scup 

Scup  was  most  recentiv  assessed  at 
the  31st  Northeast  Regicmal  Stock 
Assessment  Review^  Committee  (SARC 
31)  in  lune  2000  SARC  31  concluded 
that  scup  are  overfished  and  that 
overfishing  is  otxurring,  Scup  spawning 
stock  biomass  (SSB)  is  low.  The 
Northeast  Fisheries  Science  Center 
(NEFSC)  spring  survey  3-vear  average 
(1998  through  2000)  for  scup  spawning 
stock  biomass  (SSB)  was  0,10  SSB  kg/ 
tow,  which  IS  less  than  5  percent  of  the 
index  that  defines  the  stock  as 


overfished  (2,77  kg/tow;  the  maximum 
NEFSC  spring  survey  3-vear  average  of 
SSB),  SARC  31  noted  that  the  overall 
stock  has  a  highly  truncated  age 
structure  (i.e,.  there  are  fewer  older  fish 
than  there  would  be  in  a  healthy  stock), 
which  likely  reflects  prolonged  high 
fishing  mortality  rates,  SARC  31  also 
noted  that  F  should  be  reduced 
substantially  and  immediately,  and  that 
a  reduction  in  F  from  discards  would 
have  the  most  impact  on  rebuilding  the 
stock,  especially  considering  the 
importance  ofallowing  recent  year 


classes  and  all  future  good  recruitment 
to  contribute  to  rebuilding  of  the  stock 
size  and  age  structure. 

Since  the  SARC  31  Report,  the 
Commission's  Technical  Committee  has 
updated  the  state  and  Federal  survey 
indices  for  scup,  as  well  as  discard 
estimates  from  sea  sample  and  Vessel 
Trip  Report  (VTR)  data.  The  surveys 
indicate  an  increase  in  stock  abundance 
in  recent  years.  The  NEFSC  spring" 
survey  results  indicate  that  spawning 
stock  abundance  has  increased  each 
vear  since  1998.  In  addition,  the  NEFSC 
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autumn  survey  results  for  2000  are  the 
highest  in  the  time  seri.es  since  1976, 
These  survey  results  likely  reflect  the 
effects  of  a  strong  1997  year  class  and 
moderate  to  strong  1999  and  2000  vear 
classes. 
The  target  exploitation  rate  for  scup  in 

2001  was  33  percent.  For  2002.  the  FMP 
established  a  target  exploitation  rate  of 
21  percent.  The  total  allowable  catch 
(TAC)  associated  with  a  given 
exploitation  rate  is  allocated  78  percent 
to  the  commercial  sector  and  22  percent 
to  the  recreational  sector  by  the  FMP, 
Scup  discard  estimates  are  deducted 
from  both  sector's  TACs  to  establish 
TALs  for  each  sector  (TAC  less  discards 
=  TAL),  The  commercial  TAL  is  then 
allocated  on  a  percentage  basis  to  three 
quota  periods,  as  specified  in  the  FMP — 
Winter  1  [January-April) — 45.11 
percent;  Summer  (May-October) — 30.95 
percent:  and  Winter  II  (Nov- 
December) — 15.94  percent 

The  proposed  scup  specifications  for 

2002  are  based  on  the  exploitation  rate 
in  the  rebuilding  schedule  that  was 
approved  when  scup  was  added  to  the 
FMP  in  1996.  prior  to  passage  of  the 
Sustainable  Fisheries  Act  (SFA). 
Subsequently,  to  comply  with  the  SFA 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  the 
Council  prepared  Amendment  12, 
which  proposed  to  maintain  the  existing 
rebuilding  schedule  for  scup  established 
by  Amendment  8,  On  April  28,  1999, 
NMFS  disapproved  that  rebuilding  plan 
for  scup  because  it  did  not  comply  with 
the  Magnuson-Stevens  Act  NMFS 
advised  the  Council  that  the 
exploitation  rate  portion  of  the 
overfishing  definition  (converted  to  an 
F)  was  conceptually  sound,  though 


somewhat  risk-prone  However,  given 
the  abundance  level  of  the  stock.  NTvlFS 
determined  that  the  combination  of  the 
exploitation  rates  and  the  length  of  time 
to  rebuilding  made  the  degree  of  risk 
unacceptable  that  sufficient  rebuilding 
would  likely  occur  Therefore,  for  the 
short  term,  the  proposed  scup 
specifications  for  2002  are  based  on  an 
exploitation  rate  that  was  found  to  be 
conceptually  sound.  NTviFS  believes  that 
the  long-term  risks  that  were  associated 
with  the  disapproved  rebuilding  plan  do 
not  apply  to  the  proposed  specifications 
since  they  apply  only  for  1  fishing  year 
and  will  be  reviewed,  and  modified  as 
appropriate,  by  the  Council  and  N^MFS 
annually  Furthermore,  setting  the  scup 
specifications  using  an  exploitation  rate 
of  21  percent  is  a  much  more  risk  averse 
approach  to  managing  this  resource  than 
not  setting  any  specifications  until  the 
Council  submits,  and  NMFS  approves,  a 
revised  rebuilding  plan  that  meets  all 
Magnuson-Stevens  Act  requirements. 

In  making  its  recommendation  to  the 
Council,  the  Scup  MC  reviewed  the 
available  data  and  concluded  that  scup 
abundance  is  likely  to  increase  in  2002 
Council  staff  made  deterministic 
projections  to  estimate  future  expected 
NEFSC  spring  survey  indices.  This 
projection  indicates  that  the  spawning 
stock  biomass  (SSB)  3-year  average 
index  could  increase  from  0  25  in  1998- 
2000  to  0  457  in  1999-2001  (using  a 
fully  recruited  F  =  1,  and  partial 
recruitment  and  maturity  vectors 
utilized  in  SAW  27)  Assuming  an 
average  value  m  2002  that  is  at  least 
equal  to  the  2001  estimated  average 
value  of  0.45".  then  the  target  scup 
exploitation  rate  of  21  percent  could  be 
achieved  with  a  2002  TAL  of  10  77 
million  lb  (4.88  million  kg),  which  is  the 


level  recommended  by  the  Scup  MC 
Then,  assuming  the  same  level  of 
discards  as  assumed  for  2001  (2.15 
million  lb  (0  97  million  kg)),  the  Scup 
MC  recommended  a  2002  TAC  of  12.92 
million  lb  (5.86  million  kg).  Based  on 
the  sector  allocation  specified  in  the 
FMP  (commercial — 78  percent: 
recreational — 22  percent),  this  results  in 
a  commercial  T.-^C  of  10  08  million  lb 
(4.89  million  kg)  and  a  recreational  T.A.C 
of  2.84  million  lb  (1.29  million  kg). 
Using  the  same  commercial  and 
recreational  discards  used  for  the  2001 
specifications  (2.08  million  lb  (0.94 
million  kg)  for  the  commercial  sector, 
and  0.07  million  lb  (0  03  million  kg)  for 
the  recreational  sector),  the  Scup  MC 
recommended  a  commercial  TAL  of  8  0 
million  lb  (3  63  million  kg)  and  a 
recreational  harvest  limit  of  2  77  million 
lb  (1  26  million  kg) 

The  Council  and  Board  reviewed  the 
Scup  MC's  recommendation  and 
adopted  it  The  Council  and  Board  also 
agreed  to  set  aside  3-percent  (323.100  lb 
(146.556  kg))  of  the  scup  TAL  for 
research  activities.  The  TAL.  after 
deducting  the  3-percent  research  set- 
aside,  would  result  in  a  commercial 
quota  of  7  76  million  lb  (3.52  million  kg) 
and  a  recreational  harvest  limit  of  2.69 
million  lb  (1  22  million  kg). 

The  2002  commercial  allocation 
recommended  by  the  Council  is  shown, 
by  penod.  in  Table  2  Table  2  presents 
the  allocations  with,  and  without,  the  3- 
percent  research  set-aside  deduction 
These  2002  allocations  are  preliminary 
and  would  be  subject  to  downward 
adjustment,  as  required  by  the  FMP.  for 
any  landings  in  excess  of  quota 
allocation  in  2001  that  are  found  when 
final  2001  data  are  available  (a  quota 
overage). 


Table  2.— 2002  Proposed  Initial  Commercial  Scup  Quota  and  Possession  limits 


Percent 

- 

TAC 

1 

Discards  ^ 

Commercial  quota 

Possession  limits 

Penod 

W/O  3%        1       With  3% 
set-aside             set-aside 

Lb 

Kg 

Winter  1 

Summer 

45.11 
38  95 

1594 

4,546.735 
(2,062.364) 

3,924,991 
(1,780  346) 

1,606,274 

(728,594) 

936,935 

(424987) 

808,991 

331,074 
(150,173) 

3,608,800  3,500,5.36 
(1,636,924)           (1,587.816) 

3  116,000  3,022,520 
(1,413,3941           (1,370992) 

1,275.200              1.236,944 

(578.421)              (561.068) 

10.0003 

n/a* 

2,000 

4  536 

Winter  II 

907 

TotaM 

100.00 

10,077,600 

(4.571,122) 

2077,600 
(942,383) 

8000000             7,760,000     ... 
(3.628.739)           (3,519.877)  i 

'  Total  allowat>le  catch.  In  pounds  (kilograms  in  parentheses) 

^Discard  estimates  in  pounds  (kilograms  in  parentheses) 

^The  Winter  I  landing  limit  will  drop  to  1.000  lb  (454  Kgi  upon  attainment  of  80  percent  of  the  seasonal  allocation 

*  Totals  subject  to  rounding  error 

•  n/a — Not  applicable 
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To  achieve  the  commercial  quotas,  the 
Council  and  Board  recommended 
maintaining  the  Winter  I  (lanuary- 
April)  possession  limit  at  10.000  lb 
(4.536  kg)  and  the  Winter  11  period 
(November-December)  possession  limit 
at  2.000  lb  (907  kg).  The  Council  and 
Board  further  recommended  that  the 
Winter  1  possession  limit  would  be 
reduced  to  1.000  lb  (453.6  kg)  when  80 
percent  of  the  commercial  quota  is 
attained.  The  current  regulations  require 
a  reduction  of  the  Winter  I  possession 
limit  when  75  percent  of  the  quota  is 
attained. 

A  modification  of  the  existing 
minimum  mesh  size  requirements  for 
the  directed  scup  trawl  fishery  was  also 
recommended  by  the  Council  and  the 
Board  to  protect  recent  strong  scup  year 
classes.  The  recommendation  w^as  as 
follows:  For  large  nets,  no  more  than  25 
meshes  of  4.5-inch  (11.43-cm]  mesh  in 
the  codend  with  at  least  100  meshes  of 
5  0-inch  (12.70-cm)  mesh  forward  of  the 
4.5-inch  (11  43-cm)  mesh;  and  for  small 
nets.  4.5-inch  (1 1 .43-cm)  mesh  or  larger 
throughout.  Small  nets  are  defined  as 
those  having  codends  with  less  than  125 
meshes 

Scup  Disapproved  Measure 

As  noted  previously.  SARC  31 
emphasized  the  need  to  reduce  scup 
fishing  mortality  that  results  from 
discards.  Gear  Restricted  Areas  (GRAs) 
were  established  in  2000  (65  FR  33486, 
Mav  24.  2000.  and  65  FR  81761,  Dec.  27, 

2000)  and  2001  (66  FR  12902,  March  1. 

2001)  to  reduce  scup  discard  mortality 
in  small-mesh  fisheries.  The  GRAs 
prohibit  trawl  vessels  from  fishing  for. 
or  possessing,  certain  non-exempt 
species  (Loligo  squid,  black  sea  bass  and 
silver  hake  (whiting))  when  fishing  with 
mesh  smaller  than  that  required  to  fish 
for  scup.  For  the  2002  fishing  year,  the 
Scup  MC  considered  the  results  from  a 
research  project  that  developed  and 
analyzed  specially-modified  trawls  for 
the  purpose  of  reducing  scup  bvcatch  in 
Mid-Atlantic  small-mesh  fisheries  and. 
possibly,  eliminating  the  need  for  GRAs 
in  the  Mid-Atlantic  Bight.  Upon 
reviewing  the  draft  final  report  of  the 
research  project,  the  Scup  MC  passed  a 
motion  recommending  that  GRAs 
continue  for  another  year,  due  to  the 
preliminary  nature  of  the  gear  research. 
However,  based  upon  the  preliminary 
results  of  the  gear  research  and  the  need 
to  gather  additional  information,  the 
.Scup  MC  recommended  that  trawl 
vessels  be  allowed  into  the  GRAs, 
provided  that  vessels  utilize  the 
modified  trawl  nets  (possessing  an 
escapement  extension  of  45  meshes  of 
5.5-inch  (13.97-cm)  square  mesh 
between  the  body  of  the  net  and  the 


codend),  and  provided  the  vessels  had 
a  NMFS-certified  observer  onboard  to 
collect  data  from  tows  using  the 
modified  net. 

The  Council  and  the  Board  did  not 
accept  the  Scup  MC's  advice  regarding 
the  preliminary  nature  of  the  gear 
research  and  the  recommendation  to 
gather  more  information  on  the 
modified  gear  through  use  of  observers. 
Instead,  the  Council  and  the  Board 
recommended  that  vessels  using  small 
mesh  be  allowed  into  the  GRAs  without 
NMFS-certified  observers,  provided 
they  use  modified  trawl  nets  with  an 
escapement  extension  (as  described 
above). 

NMFS  proposes  to  disapprove  the 
Council  and  Board  recommendation 
that  would  allow  vessels  to  fish  for  non- 
exempt  species  with  small  mesh  in  the 
GRAs,  provided  they  use  the  modified 
trawl  gear,  as  described  earlier.  NMFS 
agrees  with  the  Scup  MC  that  the 
research  upon  which  the  Council's 
recommendation  is  based  is  too 
preliminary  to  simply  exempt  vessels 
fishing  with  the  modified  gear  from  the 
GRA  requirements.  Only  17  alternate 
hauls  were  analyzed  using  the  5.5-inch 
(13.97-cm)  square  mesh  extension.  The 
sample  size  is  not  large  enough  to  draw 
a  definitive  conclusion  regarding  the 
effectiveness  of  the  gear  modifications. 
Also,  the  sea  trials  were  conducted 
outside  of  the  GRAs,  primarily  in  water 
depths  less  than  25  fathoms,  whereas 
the  actual  GR,\s  range  in  depth  from 
approximately  60  fathoms  to  120 
fathoms.  The  draft  report  upon  which 
the  Council's  recommendation  is  based 
acknowledges  that  although,  "the 
results  presented  here  indicate  a 
strategy  that  may  be  useful  in  reducing 
scup  bycatch.  it  does  not  necessarily 
follow  that  this  solution  will  work  for 
vessels  of  all  sizes,  in  all  areas  or  at  all 
times."  NMFS  agrees.  The  research  is 
too  preliminary  to  universally  exempt 
all  vessels  deploying  the  modified  gear 
from  the  GRA  requirements.  Therefore, 
NMFS  is  disapproving  the  proposed 
exemption  for  the  modified  gear  in  the 
GRAs.  However.  NMFS  believes  that  the 
gear  modifications  are  a  potential 
solution  to  the  scup  bycatch  problem, 
and  that  additional  work  must  be  done 
to  obtain  information  on  the  most 
appropriate  gear  modifications  over  a 
larger  area  and  time. 

Black  Sea  Bass 

Black  sea  bass  was  last  assessed  by 
the  27th  Northeast  Regional  Stock 
Assessment  Review  Committee  (SARC 
27),  with  results  published  December 
1998  SARC  27  indicated  that  black  sea 
bass  are  over-exploited  and  at  a  low 
biomass  level.  However,  relative 


exploitation  rates,  based  on  the  total 
commercial  and  recreational  landings 
and  the  moving  average  of  the  log- 
transformed  spring  survey  index  (an 
index  based  on  scientific  sampling  of 
the  distribution  and  relative 
abundance),  indicate  a  significant 
reduction  in  mortality  from  1998 
through  2000  relative  to  1996  and  1997 
levels. 

Results  of  the  spring  trawl  survey 
conducted  by  the  NEFSC  indicate  that 
stock  size  of  black  sea  bass  has 
increased  in  recent  years.  The  3-year 
moving  average  of  the  log-transformed 
spring  survey  index  for  1999  through 
2001  is  45  percent  higher  than  the  value 
for  1998  through  2000.  In  addition, 
black  sea  bass  recruitment  indices  (fish 
<  14  cm)  for  1999  and  2000  indicate  that 
ver}-  large  year  classes  were  produced  in 
those  years.  The  1999  recruitment  index 
(0.700)  is  about  three  times  the  average 
for  the  period  1968  through  1998.  and 
the  fourth  largest  value  in  the  time 
series.  The  2000  index  (2.782)  is,  by  far, 
the  highest  in  the  time  series. 
Preliminary  results  from  the  2001 
NEFSC  spring  survey  indicate  that  the 
2001  year  class  was  poor. 

The  FMP  specifies  a  target 
exploitation  rate  of  37  percent  for  2002. 
Although  the  exploitation  rate  for  2001 
is  uncertain,  relative  exploitation 
indices  since  1998  are  significantly 
lower  than  in  the  years  before  1998. 
Based  on  length  frequencies  from  the 
spring  survey,  and  assuming  a  length  at 
full  recruitment  of  25  cm,  the  estimated 
F  was  0.75  (48-percent  exploitation  rate) 
in  1998.  If  the  2002  NEFSC  spring 
survey  biomass  index  is  at  least  equal  to 
0.3  kg/tow,  and  assuming  an 
exploitation  rate  of  48  percent  in  1998, 
the  Black  Sea  Bass  MC  determined  that 
the  2002  TAL  could  remain  the  same  as 
the  2001  TAL  (6.173  million  lb  (2.80 
million  kg))  and  the  exploitation  rate 
could  drop  to  37  percent,  the 
exploitation  rate  target  sf)ecified  in  the 
FMP  for  2002. 

The  Black  Sea  Bass  MC  recommended 
that  the  2002  TAL  remain  the  same  as 
in  2001—6.173  million  lb  (2.80  million 
kg).  Other  MC  recommendations 
included:  A  reduction  of  the  threshold 
triggering  the  minimum  mesh-size 
requirement  from  1,000  lb  (453.6  kg)  to 
500  lb  (226.8  kg)  for  Quarter  1  (Jan. 
through  March),  and  to  100  lb  (45.3  kg) 
for  Quarters  2  through  4  (April  through 
Dec);  a  change  in  the  minimum  black 
sea  bass  mesh  size  to  be  compatible 
with  the  scup  minimum  mesh  size;  and 
an  increase  in  the  minimum  escape  vent 
size  for  black  sea  bass  pots  and  traps.  In 
addition,  the  Black  Sea  Bass  MC 
recommended  that  the  black  sea  bass 
possession  limits  be  reduced  to  7,000  lb 
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(3,175  kg)  in  Quarter  1;  1,000  lb  (453.6 
kg)  in  Quarter  2;  500  lb  (226  8  kg)  in 
Quarter  3;  and  750  lb  (340.2  kg)  in 
Quarter  4.  The  Black  Sea  Bass  MC  did 
not  recommend  an  increase  in  the  black 
sea  bass  minimum  commercial  fish  size 

At  their  August  2001  meeting,  the 
Council  and  Board  adopted  the  MC's 
recommended  change  to  the  minimum 
mesh  threshold  catch  level  to  500  lb 
(226.8  kg)  from  January  through  March, 
and  to  100  lb  (45.3  kg)' from  April 
through  December.  The  Council  and  the 
Board  also  adopted  the  MC's 
recommended  escape  vent  sizes  for  pots 
(2  and  Vs-inch  circular,  2-inch  square), 
and  traps  (1  and  Vs-inch  x  5  and  V«-inch 
rectangle).  The  Council  and  Board 
recommended  a  slightly  different  trawl 
net  minimum  mesh  size.  The 
recommendation  was  that  large  trawl 
nets  be  required  to  have  a  minimum  of 
75  meshes  of  4.5-inch  (11.43-cm) 
diamond  mesh  in  the  codend,  or  that 
small  nets  possess  at  least  4.5-inch 
(11.43-cm)  diamond  mesh  throughout. 
Importantly,  the  Council  and  Board  also 
recommended  an  increase  in  the 
minimum  commercial  fish  size  from  10 


inches  (25.4  cm)  to  11  inches  (27.9  cmj. 
These  measures  were  recommended  by 
the  Council  and  the  Board  to  protect  the 
very  strong  1999  and  2000  black  sea 
bass  year  classes.  The  increase  in 
minimum  fish  size  will  allow  smaller 
fish  to  escape,  grow,  and  reproduce  The 
increase  in  the  minimimi  trawl  net  mesh 
size  and  in  the  size  of  escape  vents  in 
pots  and  traps  will  allow  for  greater 
escapement  of  sublegal  fish  from 
commercial  gears 

The  Council  and  Board  did  not  adopt 
the  Black  Sea  Bass  MC's  TAL 
recommendation  Rather,  the  Council 
and  Board  recommended  a  TAL  of  6  8 
million  lb  (3.08  million  kg)  Based  upon 
this  TAL,  the  commercial  quota  would 
be  3.33  million  lb  (1.51  million  kg]  and 
the  recreational  harvest  limit  would  be 
3.47  million  lb  (1.57  million  kg).  The 
rationale  for  this  higher  TAL  is  based 
upon  the  Council's  and  Boards 
recommendation  to  increase  the  black 
sea  bass  commercial  minimum  fish  size 
from  10  inches  (25.4  cm)  to  11  inches 
(27.9  cm),  and  to  increase  the  black  sea 
bass  trawl  net  minimum  mesh  size  and 
the  minimum  escape  vent  size  for  pots 


and  traps.  Although  unquantifiable,  the 
Council  and  Board  stated  that  this 
combination  of  an  increased  minimum 
fish  size  and  minimum  net  mesh  size  in 
2002  will  provide  additional  protection 
to  recent  strong  year  classes  and. 
therefore,  provide  for  an  increase  in 
exploitable  biomass  (an  increase  in 
TAL)  in  2002.  and  beyond 

The  Council  and  Board  recommended 
black  sea  bass  possession  limits  of  7.000 
lb  (3175  kg)  for  Quarter  1.  and  2.000  lb 
(907  kg)  for  Quarters  2  through  4  The 
Council  and  Board  also  recommended  a 
black  sea  bass  research  TAL  set-aside  of 
3  percent  (204.000  lb  (92.533  kg)) 

The  proposed  initial  2002  black  sea 
bass  commercial  quota  and 
corresponding  possession  limits  are 
shown  in  Table  3  Table  3  presents  the 
allocations  with,  and  without,  the  3- 
percent  research  set-aside  deduction 
These  edlocations  are  preliminan.  and 
would  be  subject  to  downward 
adjustment,  as  required  by  the  FMP.  for 
any  landings  in  excess  of  a  period's 
quota  allocation  in  2001  that  are  found 
when  final  2001  data  are  available  (a 
quota  overage) 


Table  3.— 2002  Proposed  Initial  Bu^ck  Sea  Bass  Quarterly  Coastwide  Commercial  Quotas  and  Possession 

Limits 


Quarter 


1  (Jan-Mar) 

2  (Apr-^un) 

3  (Jut-Sep) 

4  (Oct-Oec) 

Total  


Percent 


W/0  3% 
Set-As»cle' 


38  64 
29  26 
1233 
1977 


1.287,485 

(583,993) 
974,943 

(442.227) 
410.836 

(186,352) 
658,736 

(298,798) 


With  3% 
Sel-AsKte' 


Possession  limits 


Lb 


Kg 


1.248,860 
(566.473) 

945.695 
(428.960) 

398.511 
(180,761) 

638,974 
(289,834) 


100  00 


X 


3,332,000 
(1,511,370) 


3.232.040 

(1,466.029) 


7,000 
3.175 
2.000 

907 
2,000 

907 
2.000 

907 


^  Commercial  Quotas  in  pounds  (kilograms  in  parenttieses). 


Measure  of  Particular  Coocem 

At  the  August,  2001  Council  and 
board  meeting,  there  was  considerable 
debate  about  appropriate  escape  vent 
sizes  for  em  11-inch  minimum  black  sea 
bass  fish  size.  NMFS  is  specifically 
seeking  industry  comment  on  this 
subject  through  this  proposed  rule. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
that  describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities. 


A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the 
preamble  to  this  rule  This  proposed 
rule  does  not  duplicate,  overlap,  or 
conflict  with  other  Federal  rules.  There 
are  no  new  reporting  or  recordkeeping 
requirements  contained  in  the  Preferred 
Alternative  or  any  of  the  alternatives 
considered  for  this  action.  A  copy  of  the 
complete  IRFA  can  be  obtained  from  the 
Northeast  Regional  Office  of  NMFS  [see 
ADDRESSES)  or  via  the  Internet  at  httpJ 
v^-wys. nero.nmfs.gov  A  summar>-  of  the 
analysis  follows. 

Table  4  provides  a  summar>-  of  the 
unadjusted  2002  alternatives  for  the 
coastwide  commercial  quotas  with  the 
unadjusted  2001  quotas  Alternative  1 


analyzed  the  economic  impacts  of  the 
harvest  limits  proposed  by  the  Council 
and  Board  for  summer  flounder,  scup, 
and  black  sea  bass  on  vessels  that  are 
permitted  to  catch  any  of  these  three 
species.  Alternative  2  analyzed  the 
economic  impacts  if  the  harvest  limits 
remained  the  same  as  in  2001  (status 
quo) — this  is  the  most  restrictive 
alternative  and  would  result  in  the 
greatest  reductions  in  landings,  relative 
to  2000  (the  last  year  for  which 
complete  landing  data  is  available),  for 
all  species  .\ltemative  3  analvzed  the 
economic  impacts  of  increased  harvest 
levels — those  that  would  result  in  the 
greatest  increases  in  landings  for  all 
species.  Alternative  3  resulted  in  the 
highest  possible  landings  for  2002. 
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although  it  would  likely  exceed  the 

biological  targets  specified  in  the  FMP.  f 

Table  4.— Comparison  of  the  Alternatives  of  Coastwide  Commercial  Quota  Combinations  Reviewed — "FLK" 

Is  Summer  Flounder 

Quota  speci- 
fication as  a 
proportion  of 

ttie  2CX)1 
quotas  (no' 

adjusted) 


Commercial 
quota 


Percent 
change 


Quota  Alternative  1  (Preferred  Alternative) 

FLK  Preferred  Alternative  „.....„ 

i 

14,578.288 
8,000.000 
3.332.000 

1  356 
1.799 
1  101 

34  64 

Scup  Preferred  Alternative       

I 

79  99 

Black  Sea  Bass  Preferred  Alternative  „ 

10.15 

Quota  Alternative  2  (Status  Quo,  Most  Restrictive) 


FLK  Status  Quo    

Scup  Status  Quo    

BlacK  Sea  Bass  Status  Quo 


10,747.535 
4,444,600 
3.024,770 


0 
0 
0 


Quota  Alternative  3  (Least  Restrictive) 


FLK  Non-Selected  Alternative  3  

Scup  Non-Selected  Alternative  3  

Black  Sea  Bass  Non-Selected  Alternative  3 


20,878,658 
9.530,000 
3.970,960 


1.942 
2.144 
1.312 


94.26 

11441 

31  28 


The  categories  of  small  entities  likely 
to  be  affected  by  this  action  include 
commercial  and  charter/party  vessel 
owners  holding  an  active  Federal  permit 
for  summer  flounder,  scup,  or  black  sea 
bass,  as  well  as  owners  of  vessels  that 
fish  for  any  of  these  species  in  state 
waters.  The  Council  estimates  that  the 
proposed  2002  quotas  could  affect  1,969 
vessels  with  a  Federal  summer  flounder, 
scup,  and/nr  black  sea  bass  permit,  as  of 
September  5.  2000.  However,  the  more 
immediate  impact  of  this  rule  will  likelv 
be  felt  by  the  1,0,38  vessels  that  actively 
participated  [i  p  .  landed  these  species) 
in  these  fisheries  in  2000,  including 
vessels  holding  only  state  permits. 

The  Council's  analysis  of  the  harvest 
limits  in  Alternative  1  (Preferred 
Alternative)  indicated  that  these  harvest 
levels  would  produce  a  revenue 
increase  for  any  of  the  1 ,038  commercial 
vessels  expected  to  be  impacted  by  this 
rule.  All  1 ,038  vessels  expected  to  be 
impacted  by  this  rule  were  projected  to 
incur  a  revenue  increase  under 
Alternative  1. 

The  Council  also  analvzed  changes  in 
total  gross  revenue  that  would  occur  as 
a  result  of  the  quota  alternatives. 
.■\ssuming  2000  ex-vessel  prices 
(summer  flounder — Sl.65/lb:  scup — 
SI  25/ lb;  and  black  sea  bass— Sl.79/lb) 
and  the  effect  of  potential  changes  in 
prices  due  to  changes  in  landings  in 
2002  versus  2001.  the  2002  quotas  in 
Preferred  Alternative  1  (after  overages 
have  been  applied)  would  increase 
summer  flounder,  scup,  and  black  sea 


bass  ex-viessel  revenues  by 
approximately  $5  4  million.  $6.2 
million,  and  $0.9  million,  respectively, 
relative  to  2000  revenues  for  a  total 
revenue  increase  of  $12.5  million. 

If  the  increase  in  summer  flounder 
total  gross  revenue  associated  with  the 
Preferred  Alternative  is  distributed 
equally  between  the  795  vessels  that 
landed  summer  flounder  in  2000,  the 
average  increase  in  gross  revenue 
associated  with  the  summer  flounder 
quota  in  the  Preferred  Alternative  is 
$6,792  per  vessel.  If  the  increase  in  scup 
total  gross  revenue  associated  with  the 
Preferred  Alternative  is  distributed 
equally  between  the  425  vessels  that 
landed  scup  in  2000.  the  average 
increase  in  gross  revenue  associated 
with  the  scup  quota  in  the  Preferred 
Alternative  is  $14,588  per  vessel  and, 
similarly,  if  the  increase  in  black  sea 
bass  total  gross  revenue  associated  with 
the  Preferred  Alternative  is  distributed 
equally  between  the  723  vessels  that 
landed  black  sea  bass  in  2000,  the 
average  increase  in  gross  revenue 
associated  with  the  black  sea  bass  quota 
in  the  Preferred  Alternative  is  $1,245 
per  vessel. 

The  Council's  analysis  of  Alternative 
2  (status  quo — most  restrictive  harvest 
limits)  indicated  that  these  harvest 
limits  would  not  produce  a  revenue  loss 
for  most  of  the  1.038  commercial  vessels 
expected  to  be  impacted  by  this  rule. 
Twenty-nine  of  the  1 ,038  commercial 
vessels  expected  to  be  impacted  by  this 
rule  would  experience  a  minimal 


revenue  loss.  Twenty-seven  of  the 
vessels  with  projected  revenue  losses 
landed  black  sea  bass  only,  one  vessel 
landed  black  sea  bass  and  summer 
flounder,  and  one  vessel  landed  summer 
flounder,  scup  and  black  sea  bass  Five 
vessels  would  experience  no  change  in 
revenue  under  Alternative  2,  while 
1,004  vessels  would  experience  an 
increase  in  revenue. 

An  analysis  of  changes  in  total  gross 
revenue  associated  with  Alternative  2 
indicated  that  the  2002  quotas  would 
increase  summer  flounder,  scup,  and 
black  sea  bass  ex-vessel  revenues  by 
approximately  $0.9  million,  $1,7 
million,  and  $0.4  million,  respectively, 
relative  to  2000  revenues  for  a  total 
revenue  increase  of  $3.0  million. 

If  the  increase  in  total  gross  revenue 
associated  with  the  summer  flounder 
quota  in  Alternative  2  is  distributed 
equally  between  the  795  vessels  that 
landed  summer  flounder  in  2000,  the 
average  increase  in  gross  revenue 
associated  with  the  summer  flounder 
quota  in  Alternative  2  is  $1,132  per 
vessel.  If  the  increase  in  total  gross 
revenue  associated  the  scup  quota  in 
Alternative  2  is  distributed  equally 
between  the  425  vessels  that  landed 
scup  in  2000,  the  average  increase  in 
gross  revenue  associated  with  the  scup 
quota  in  Alternative  2  is  $4,000  per 
vessel  and,  similarly,  if  the  increase  in 
black  sea  bass  total  gross  revenue 
associated  with  Alternative  2  is 
distributed  equally  between  the  723 
vessels  that  landed  black  sea  bass  in 
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2000.  the  average  increase  in  gross 
revenue  associated  with  the  black  sea 
bass  quota  in  Alternative  2  is  $553  per 
vessel. 

The  Council's  analysis  of  Alternative 
3  (least  restrictive  harvest  limits) 
indicated  that  these  harvest  levels 
would  produce  a  revenue  increase  for 
any  of  the  1,038  commercial  vessels 
expected  to  be  impacted  by  this  rule. 

An  analysis  of  cnanges  in  total  gross 
revenue  associated  with  Alternative  3 
indicated  that  the  2002  quotas  (after 
overages  have  been  applied)  would 
increase  summer  flounder,  scup.  and 
black  sea  bass  ex-vessel  revenues  by 
approximately  $15.8  million.  $8.1 
million,  and  $2.1  million,  respectively, 
relative  to  2000  revenues  for  a  total 
revenue  increase  of  $26,0  million. 

If  the  increase  in  summer  flounder 
total  gross  revenue  associated  with 
Alternative  3  is  distributed  equally 
between  the  795  vessels  that  landed 
summer  flounder  in  2000,  the  average 
increase  in  gross  revenue  associated 
with  the  summer  flounder  quota  in 
Alternative  3  is  $19,874  per  vessel.  If 
the  increase  in  scup  total  gross  revenue 
is  distributed  equally  between  the  425 
vessels  that  landed  scup  in  2000,  the 
average  increase  in  gross  revenue 
associated  with  the  scup  quota  in 
Alternative  3  is  $19,059  per  vessel. 
Similarly,  if  the  increase  in  total  gross 
revenue  associated  with  the  black  sea 
bass  quota  in  Alternative  3  is  distributed 
equally  between  the  723  vessels  that 
landed  black  sea  bass  in  2000.  the 
average  increase  in  gross  revenue 
associated  with  the  black  sea  bass  quota 
in  Alternative  3  is  $2,905  per  vessel. 

The  Council  also  prepared  an  analysis 
of  the  alternative  recreational  har\'est 
limits.  The  2002  recreational  har\'est 
limits  were  compared  with  previous 
years  through  2000,  the  most  recent  year 
with  complete  recreational  data. 

Landing  statistics  from  the  last  several 
years  show  that  recreational  summer 
flounder  landings  have  generally 
exceeded  the  recreational  harvest  limits, 
ranging  from  5  percent  in  1993  to  221 
percent  in  2000.  In  2000,  the 
recreational  landings  were  15,82  milhon 
lb  (7  17  millfon  kg)  compared  to  a 
harvest  limit  of  7,16  million  lb. 

For  summer  flounder,  the  2002 
preferred  recreational  harvest  limit  of 
9.72  million  lb  (4.41  million  kg)  in 
Alternative  1  is  greater  than  the 
recreational  h«irvest  limits  for  the  years 
1995  through  2001.  However,  the  2002 
recreational  harvest  limit  in  Preferred 
Alternative  1  would  be  a  decrease  of 
about  38  percent  from  2000  recreational 
landings.  Alternative  2  recreational 
harvest  limit  of  7.16  million  lb  (3.25 
million  kg)  in  2002  would  be  the  same 


harvest  level  that  was  implemented  in 
2001.  It  IS  approximately  8  66  million  lb 
(3.93  million  kg)  less  than  estimated 
recreational  landings  for  2000 
Alternative  3  recreational  han'est  limit 
of  13.90  million  lb  (6.30  million  kg)  in 
2002  is  1.92  million  lb  (0  87  million  kg) 
below  estimated  2000  recreational 
lanflings  If  either  .Mtemative  1,  2.  or  3 
is  chosen,  it  is  possible  that  more 
restrictive  management  measures  mav 
be  required  to  prevent  anglers  from 
exceeding  the  2002  recreational  harvest 
limit,  depending  upon  the  effectiveness 
of  the  2001  recreational  management 
measures.  More  restrictive  regulations 
could  affect  demand  for  party/charter 
boat  trips  However,  partv/charter 
activity  in  the  1990s  has  remained 
relatively  stable,  so  the  effects  mav  be 
minimal  The  effect  of  greater 
recreational  restrictions  is  not  known  at 
this  time.  The  Council  intends  to 
recommend  specific  measures  to  attain 
the  2002  summer  flounder  recreational 
har\'est  limit  in  December  2001 ,  and 
will  provide  additional  analysis  of  the 
measures  upon  submission  of  its 
recommendations  early  in  2002. 

Scup  recreational  landings  declined 
over  89  percent  for  the  period  1991  to 
1998,  then  increased  by  448  percent 
from  1998  to  2000,  In  2000.  recreational 
landings  were  5  18  million  lb  (2.35 
million  kg).  Under  Preferred  Alternative 
1,  the  scup  recreational  harvest  limit  for 
2002  would  be  2  77  million  lb  (1.26 
million  kg).  This  is  a  46  percent 
decrease  from  2000  recreational 
landings  However,  it  is  about  52 
percent  higher  than  the  scup 
recreational  harvest  limit  in  2001 
Alternative  2  recreational  harvest  limit 
of  1.77  million  lb  (0.80  million  kg)  in 
2002  would  be  the  same  harvest  level 
that  was  implemented  in  2001.  It  is  a 
decrease  of  about  3  41  million  lb  (1 .54 
million  kg)  from  2000  estimated 
recreational  landings  Alternative  3  scup 
recreational  harvest  limit  of  3.2  million 
lb  (1.45  million  kg)  in  2002  is  1.43 
million  lb  (0.65  million  kg)  higher  than 
the  2001  recreational  harvest  limit  for 
2001.  and  1.98  million  lb  (0.90  million 
kg)  below  2000  recreational  landings. 
With  either  Alternative  1,  2  or  3.  it  is 
possible  that  more  restrictive 
management  measures  may  be  required 
to  prevent  anglers  from  exceeding  the 
2002  recreational  harvest  limit, 
depending  upon  the  effectiveness  of  the 
2001  recreational  management 
measures.  The  effect  of  greater 
restrictions  on  scup  party/charter  boats 
is  unknown  at  this  time.  The  Council 
intends  to  recommend  specific 
measures  to  attain  the  2002  scup 
recreational  harvest  limit  in  December 


2001.  and  will  provide  additional 
analysis  of  the  measures  upon 
submission  of  its  recommendations 
early  in  2002. 

Black  sea  bass  recreational  landings 
increased  slightly  from  1991  to  1995. 
Landings  decreased  considerably  from 
1996  to  1999,  and  then  substantially 
increased  in  2000.  In  2000,  recreational 
landings  were  3  62  million  lb  For  the 
recreational  fishery,  the  2002  har\'est 
limit  under  .Alternative  1  is  3  47  million 
lb  (1.57  million  kgi  This  is  nearly 
identical  to  the  2000  recreational 
landings  estimate  Therefore,  if  is  not 
expected  to  result  in  negative  economic 
impacts  on  the  recreational  fisher\ 
Under  Alternative  2(315  million  lb 
(1  43  million  kg)),  recreational  landings 
would  be  0.5  million  lb  (0.23  million  kg) 
lower  than  the  2000  landings  estimate. 
As  such,  this  alternative  could  cause 
some  negative  economic  impacts, 
depending  upon  the  effectiveness  of  the 
2001  recreational  black  sea  bass 
measures  The  recreational  harvest  limit 
under  .Mtemative  3  (4  13  million  lb 
(1  87  million  kg))  is  14-percent  higher 
than  the  2000  recreational  landings 
estimate.  Alternative  3  would  likely 
result  in  positive  economic  impacts  on 
the  recreational  fishery  The  Council 
intends  to  recommend  specific 
measures  to  attain  the  2002  black  sea 
bass  recreational  hanesi  limit  in 
December  2001 .  and  will  provide 
additional  analysis  of  the  measures 
upon  Submission  of  its 
recommendations  early  in  2002 

The  effects  of  the  existing  GR.\s  are 
fully  described  in  the  proposed  rule  (65 
FR  71046.  November  28.  2000)  and  the 
final  rule  (66  FT?  12910,  March  1.  2001) 
implementing  the  2001  specifications. 
Those  impacts  are  not  repeated  here. 
The  impacts  of  the  GRAs  are  expected 
to  remain  unchanged  in  2002  with 
disapproval  of  the  Council's 
recommendation  to  allow  vessels  using 
small-mesh  to  fish  for  non-exempt 
species  in  the  GRAs  provided  the 
vessels  use  a  5  5-inch  (13  97-cmJ  square 
mesh  extension  between  the  body  and 
codend  of  the  trawl  net 

The  80-percent  landing  trigger 
proposed  for  the  scup  Winter  1  period 
would  decrease  the  landing  limit  from 
10,000  lb  (4.536  kg)  to  1.000  lb  (453  kg) 
per  trip.  A  75-percent  trigger  was  used 
in  2001   The  80-percent  trigger  is 
expected  to  decrease  landings  early 
enough  in  the  period  to  allow  for  the 
equitable  distribution  of  the  quota  over 
the  Winter  I  period  This  measure  is  not 
expected  to  have  a  ma|or  negati\p  effect 
on  landings  during  the  penod.  because 
it  is  not  a  major  change  from  the  2001 
measure. 
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Current  scup  minimum  mesh 
regulations  require  the  use  of  4.5-mch 
(11.43-cm)  mesh  in  the  codend  of  the 
net  for  vessels  possessing  more  than  the 
threshold  amount  of  scup  ((500  lbs 
(226.8  kg)  from  November  through 
April;  100  lbs  (45.3  kg)  from  May 
through  October).  For  2002,  this  action 
proposes  that  the  threshold  amount 
remam  unchanged,  but  that  the  scup  net 
provisions  be  modified  to  require  large 
nets  to  have  no  more  than  25  meshes  of 
4  5-mch  (11  43-cm)  mesh  in  the  codend 
with  at  least  100  meshes  of  5.0-inch 
(12.7-cm)  mesh  forward  of  the  4.5-inch 
(11.4  3-cm)  mesh  and  small  nets  to  have 
at  least  4.5-inch  (11.43-cm)  mesh 
throughout.  The  5.0-inch  (12.7-cm) 
mesh  forward  of  the  4.5-inch  (11  43-cm) 
mesh  is  expected  to  allow  for  additional 
escapement  of  undersized  scup.  that 
would  otherwise  be  discarded,  to 
escape,  and  provide  for  a  future  increase 
in  exploitable  biomass.  This  measure  is, 
therefore,  not  expected  to  reduce 
landings  of  scup  or  revenues  derived 
from  scup  The  costs  associated  with 
gear  conversion  are  expected  to  range 
from  $775  00  to  $1,354.00  per  net. 

In  2001.  the  black  sea  bass  trip  limits 
were  9,000  lb  (4082.3  kg):  1.500  lb 
(680  4  kg).  1.000  lb  (453.6  kg),  and  2.000 
lb  (907  2  kg]  for  Quarters  1  through  4, 
respectively.  For  2002,  this  action 
proposes  to  change  the  trip  limits  to 
7,000  lb  (3,175  1  kg)  for  Quarter  1;  and 
2.000  lb  (907  2  kg)  for  Quarters  2,  3.  and 
4  The  change  proposed  for  Quarter  1  is 
the  only  change  that  lowers  the 
possession  limit  from  2001    It  is  not 
expected  to  have  a  negative  impact, 
because  only  one  vessel  is  reported  to 
have  landed  more  than  7,000  lb  in  one 
trip  during  the  2000  fishing  year. 
Raising  the  possession  limit  in  Quarters 
2  and  3  may  cause  the  quarterly  quota 
to  be  landed  sooner,  thereby  closing  the 
black  sea  bass  fishery  for  a  longer  period 
of  time.  The  possession  limits  were 
chosen  as  an  appropriate  balance 
between  the  economic  concerns  of  the 
industry  (e.g.,  landing  enough  fish  to 
make  the  the  trip  economically  viable) 
and  the  need  to  ensure  an  equitable 
distribution  of  the  quota  over  the  entire 
period. 

This  action  proposes  an  increase  of 
the  minimum  black  sea  bass  fish  size  in 
the  commercial  fishery,  from  10  inches 
(25.4  cm)  to  11  inches  (27.9  cm).  The 
bulk  of  the  black  sea  bass  landed  in 
2000  corresponded  to  the  medium  and 
large  size  categories  A  change  in  the 
black  sea  bass  size  limit  would  reduce 
landings  of  small  fish,  thus,  shifting  a 
portion  of  the  black  sea  bass  landings 
from  small  size  category  fish  to  medium 
size  category  Price  differentials  in  2000 
were  substantial  between  small  ($1.05) 


and  medium  ($1.47)  black  sea  bass. 
Therefore,  if  2000  price  patterns 
continue  in  2002,  fishermen  will  benefit 
from  this  change. 

This  action  also  proposes  changes  in 
trawl  minimum  mesh  size  and  escape 
vent  sizes  for  pots  and  traps.  In 
addition,  a  threshold  of  500  pounds 
(226.8  kg)  from  January'  through  March, 
and  100  pounds  (45.3  kg)  from  April 
through  December  to  trigger  the 
minimum  mesh  size  is  proposed.  The 
costs  associated  with  black  sea  bass  gear 
conversion  are  expected  to  range  from 
$775.00  to  $1,354.00  per  net  The  cost 
of  replacing  escape  vents  is  expected  to 
be  minimal.  According  to  anecdotal 
evidence,  some  commercial  pot  and  trap 
black  saa  bass  fishermen  are  already 
using  these  size  escape  vents 

The  impacts  of  the  summer  fiounder 
research  set-aside  in  the  Preferred 
Alternative  are  expected  to  be  as 
follows.  The  set-aside  could  be  worth  as 
much  as  $801,900  dockside  based  on  a 
2000  price  of  $1.65  per  pound 
Assuming  an  equal  reduction  amongst 
all  active  vessels  (i.e  ,  795  vessels  that 
landed  summer  flounder  in  2000),  this 
could  mean  a  reduction  of  about  $1,000 
p>€r  individual  vessel.  Changes  in  the 
summer  floimder  recreational  harvest 
limit  as  a  result  of  the  2-percent 
research  set-aside  are  not  expected  to  be 
significant.  The  research  set-aside 
would  reduce  the  recreational  harvest 
limit  from  9.718  million  lb  (4  41  million 
kg)  to  9.524  million  lb  (4.32  million  kg), 
representing  a  2-f)ercent  decrease,  if  2- 
percent  of  the  TAL  is  used  for  research. 
It  is  unlikely  that  the  recreational 
possession,  size  or  seasonal  limits 
would  change  as  the  result  of  the 
research  set-aside  Overall,  long  term 
benefits  are  expected  as  a  result  of  the 
research  set-aside  due  to  improved 
summer  flounder  data. 

The  impacts  of  the  scup  research  set- 
aside  on  the  preferred  Alternative  are 
expected  to  be  as  follows.  The  set-aside 
could  be  worth  as  much  as  $403,875 
dockside  based  on  a  2000  price  of  $1.25 
per  pound.  Assuming  an  equal 
reduction  for  all  active  commercial 
vessels  {i.e.,  425  vessels  that  landed 
scup  in  2000),  this  could  mean  a 
reduction  of  about  $950  per  vessel. 
Changes  in  the  scup  recreational  harvest 
limit  would  be  insignificant.  The  3- 
percent  research  set-aside  would  reduce 
the  scup  recreational  harvest  limit  from 
2.770  million  lb  (1  26  million  kg)  to 
2.687  million  lb  (1.22  million  kg),  a  3- 
percent  decrease,  if  3-percent  of  the 
TAL  is  used  for  the  research  set-aside. 
It  is  unlikely  that  scup  recreational 
possession,  size  or  seasonal  limits 
would  change  as  the  result  of  the 
research  set-aside.  Overall,  long  term 


benefits  are  expected  as  a  result  of  the 
research  set-aside  due  to  improved  scup 
data. 

The  impacts  of  the  black  sea  bass 
research  set-aside  are  expected  to  be  as 
follows.  The  set-aside  could  be  worth  as 
much  as  $365,160  dockside  based  on  a 
2000  price  of  $1.79  per  pound. 
Assuming  an  equal  reduction  for  all 
active  commercial  vessels  (i.e..  723 
vessels  that  caught  black  sea  bass  in 
2000),  this  could  mean  a  reduction  of 
about  $505  per  vessel.  Changes  in  the 
black  sea  bass  recreational  harvest  limit 
would  be  minimal.  The  3-percent 
research  set-aside  would  reduce  the 
black  sea  bass  recreational  harvest  limit 
ft-om  3.468  million  lb  (1.57  million  kg) 
to  3.364  million  lb  (1.52  million  kg),  a 
3-percent  decrease,  if  3  percent  of  the 
TAL  is  used  for  research.  It  is  unlikely 
that  the  black  sea  bass  possession,  size 
or  seasonal  limits  would  change  as  the 
result  of  this  research  set  aside.  Overall, 
long  term  benefits  are  expected  as  a 
result  of  the  research  set-aside  due  to 
improved  black  sea  bass  data 

Regarding  the  research  set-asides  for 
summer  flounder,  scup,  and  black  sea 
bass,  it  should  again  be  noted  that  if  the 
total  amount  of  quota  set-aside  is  not 
awarded  for  any  of  the  three  fisheries, 
the  unused  set-aside  amount  will  be 
restored  to  the  appropriate  fishery's 
TAL.  Also,  participants  having  access  to 
the  quota  set  asides  will  be  able  to  sell 
their  catch.  Therefore,  total  revenues  in 
any  of  the  three  given  fisheries  should 
be  the  same  or  nearly  so,  whether  or  not 
research  set-asides  are  awarded. 

In  summary,  the  commercial  quotas 
and  recreational  harvest  limits 
contained  in  the  Preferred  Alternatives 
would  result  in  increases  in  landings 
and  revenues  for  each  of  the  species, 
most  notably  for  summer  flounder  and 
scup,  yet  still  achieve  the  fishing 
mortality  and  exploitation  targets 
specified  in  the  FMP.  While  the 
commercial  quotas  and  recreational 
harvest  limits  specified  in  Alternative  3 
would  provide  for  even  larger  increases 
in  landings  and  revenues,  they  would 
not  achieve  the  fishing  mortality  and 
exploitation  targets  specified  in  the 
FMP.  The  proposed  possession  limits 
for  scup  and  blacli^  sea  bass  were  chosen 
to  balance  the  need  to  provide  for 
economically  viable  fishing  trips  with 
the  need  to  ensure  an  equitable 
distribution  of  the  quota  over  the  entire 
period.  The  proposed  gear  modifications 
in  the  black  sea  bass  fishery  (increased 
minimum  trawl  mesh  size  and  pot/trap 
escape  vents)  will  impose  initial 
compliance  costs,  but  they  were  deemed 
necessary  to  complement  the  increase  in 
minimum  commercial  fish  size  and  an 
increase  in  the  black  sea  bass  TAL. 
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Similarly,  the  proposed  modification  to 
scup  trawl  nets  will  impose  initial 
compliance  costs,  but  will  allow  for 
additional  escapement  of  imdersized 
fish  and  provide  for  future  increases  in 
exploitable  biomass.  The  economic 
effects  of  the  existing  GRAs  will  not 
change  as  a  result  of  this  proposed  rule. 
The  alternative  that  would  allow  small- 
mesh  vessels  to  fish  for  non-exempt 
species  in  the  GRAs  was  not  selected 
because  the  research  supporting  the 
alternative  was  deemed  by  NMFS  to  be 
too  preliminary,  and  therefore,  causative 
of  an  unacceptable  risk  to  increased 
juvenile  scup  mortality.  Finally,  the 
revenue  decreases  associated  with  the 
research  set-asides  are  expected  to  be 
minimal,  and  are  expected  to  yield 
important  long-term  benefits  associated 
with  improved  data.  It  should  also  be 
noted  that  fish  har\'ested  under  the 
research  set-asides  would  be  sold.  As 
such,  total  gross  revenue  to  the  industry 
would  not  decrease  if  the  research  set 
asides  are  utilized. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14.  2001. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U  S.C  1801  et  seq 

2.  In  §648.14,  paragraphs  (a)(92)  and 
(u)(l)  are  revised  to  read  as  follows: 

§648.14    Prohibitions. 

(a)*   •   • 

(92)  Fish  for.  catch,  possess,  land,  or 
retain  black  sea  bass  in  or  from  the  EEZ 
north  of  35-15.3'  N.  lat.  (the  latitude  of 
Cape  Hatteras  Light,  NC,  to  the  U.S.- 
Canadian border)  in  excess  of  the 
amount  specified  in  §  648.145(a). 
***** 

(u)  •   '   • 

(1)  Fish  for,  catch,  possess,  land,  or 
retain  black  sea  bass  in  excess  of  the 
amount  specified  in  §648,144(a)(l)(i) 


(i.e.  500  lb  (226.8  kg)  from  January  1 
through  March  31.  or  100  lb  (45.4  kg) 
from  April  1  through  December  31). 
unless  the  vessel  meets  the  minimum 
mesh  requirement  specified  in 
§  648.144(a). 
***** 

3.  In  §648.123.  paragraphs  (aKl)  is 
revised  to  read  as  follows: 

§  648. 1 23    Gear  restrictions. 

(a)*   •   * 

(1)  Minimum  mesh  size  The  owners 
or  operators  of  otter  trawlers  who  are 
issued  a  scup  moratorium  permit  and 
who  possess  500  lb  (226.8  kg)  or  more 
of  scup  from  November  1  through  April 
30,  or  100  lb  (45.4  kg)  or  more  of  scup 
from  May  1  through  October  31,  must 
fish  with  nets  that  have  a  minimum 
mesh  size  of  4.5  inches  (11.43  cm) 
diamond  mesh  for  no  more  than  25 
continuous  meshes  forward  of  the 
terminus  of  the  codend.  and  with  at 
least  100  continuous  meshes  of  5.0-inch 
(12.7-cm)  mesh  forward  of  the  4.5-inch 
(11.43-cm)  mesh.  For  trawl  nets  with 
codends  (including  an  extension)  less 
than  125  meshes,  the  entire  trawl  net 
must  have  a  minimum  mesh  size  of  4.5 
inches  (11.43  cm)  throughout  the  net. 
Scup  on  board  these  vessels  shall  be 
stored  separately  and  kept  readily 
available  for  inspection. 
***** 

4.  In  §  648.143,  paragraph  (a)  is 
revised  to  read  as  follows: 

§648.143    Minimum  sizes. 

(a)  The  minimum  size  for  black  sea 
bass  is  11  inches  (27.94  cm)  total  length 
for  all  vessels  issued  a  moratorium 
permit  under  §  648.4(a)(7)  that  fish  for. 
possess,  land  or  retain  black  sea  bass  in 
or  from  US.  waters  of  the  western 
Atlantic  Ocean  from  35  deg  15.3'  N 
Lat..  the  latitude  of  Cape  Hatteras  Light, 
North  Carolina,  northward  to  the  U.S- 
C^nadian  border  The  minimum  size 
may  be  adjusted  for  commercial  vessels 
pursuant  to  the  procedures  in  §648  140 
•         *         •         *        • 

5.  In  §648.144,  paragraph  (a)(l)(i)  and 
(b)(2)  are  revised  to  read  as  follows; 

§  648. 1 44    Gear  restrictions. 

(a)  *   *   * 

(1)*    *   * 

(i)  Otter  trawlers  whose  owners  are 
issued  a  black  sea  bass  moratorium 
permit  and  that  land  or  possess  500  lb 


(226.8  kg)  or  more  of  black  sea  bass  from 
Januar\'  1  through  March  31.  or  100  lb 
(45  4  kg)  or  more  of  black  sea  bass  from 
April  1  through  December  31,  must  fish 
with  nets  that  have  a  minimum  mesh 
size  of  4.5  inches  (11.43  cm)  diamond 
mesh  applied  throughout  the  codend  for 
at  least  75  continuous  meshes  forward 
of  the  terminus  of  the  net.  or  for 
codends  with  less  than  75  meshes,  the 
entire  net  must  have  a  minimum  mesh 
size  of  4.5  inches  (11.43  cmj  diamond 
mesh  throughout. 
***** 

(b)*   *   * 

(2)  All  black  sea  bass  traps  or  pots 
must  have  an  escape  vent  placed  in  a 
lower  comer  of  the  parlor  portion  of  the 
pot  or  trap  which  complies  with  one  of 
the  following  minimum  sizes   1.375 
inches  (3.49  cm)  by  5.75  inches  (14.61 
cm):  or  a  circular  vent  2  375  inches 
(6.03  cm)  in  diameter;  or  a  square  vent 
with  sides  of  2  inches  (5.08  cml,  inside 
measure;  however,  black  sea  bass  traps 
constructed  or  wooden  lathes  mav  have 
instead  an  escape  vent  constructed  bv 
leaving  a  space  of  at  least  1.125  inches 
(2.86  cm)  between  one  set  of  lathes  in 
the  parlor  portion  of  the  trap  These 
dimensions  for  escape  vents  and  lathe 
spacmg  may  be  adjusted  pursuant  to  the 
procedures  in  §648  140. 
*         •         *         •         « 

6.  In  §648.145.  paragraph  (d)  is 
revised  to  read  as  follows 

§648.145    Possession  limit 


(d)  Owners  or  operators  of  otter  trawl 
vessels  issued  a  moratorium  permit 
under  §  648.4(a)(7)  and  fishing  with,  or 
possessing  on  board,  nets  or  pieces  of 
net  that  do  not  meet  the  minimum  mesh 
requirements  specified  in  §648  144(a) 
and  that  are  not  stowed  in  accordance 
with  §  648.144(a)(4).  may  not  retain 
more  than  500  lb  (226  8  kg)  of  black  sea 
bass  from  Ianuar\-  1  through  March  31. 
or  more  than  100  lb  (45.4  kg)  of  black 
sea  bass  from  .^pril  1  through  December 
31.  Black  sea  bass  on  board  these  vessels 
shall  be  stored  so  as  to  be  readilv 
available  for  inspection  in  a  standard 
100-lb  (45  4  kg)  tote. 
***** 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Extension  of  Comment  Period  for  Draft 
Program  Comment  Regarding  Historic 
Preservation  Review  Process  for 
Projects  involving  Historic  Natural  Gas 
Pipelines 

agency:  Advisory  Council  on  Historic 
Presei^'ation 

ACTION:  Notice  of  extension  of 
commenting  period  regarding  proposed 
program  comments  on  historic  natural 
gas  pipelines, 

SUMMARY:  The  Advisory  Council  on 
Historic  Preser\ation  proposed  a 
Program  Comment  to  streamline  the 
historic  preservation  review  process  for 
projects  involving  historic  natural  gas 
pipelinps  The  original  comment  period, 
November  9.  2001,  is  now  extended  to 
December  10.  2001 

DATES:  Submit  comments  on  or  before 
December  10.  2001 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  program 
comment  to  Don  Klima.  Director,  Office 
of  Planning  and  Review.  Advison,- 
Council  on  Historic  Preservation,  1100 
Pennsvlvanid  Avenue.  N\V.,  Suite  809, 
Washington.  DC  20004,  Fax  (202)  606- 
8672,  You  may  submit  electronic 
commflnts  to  dklima'Qorhp.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Klima.  202-606-8505. 

SUPPLEMENTARY  INFORMATION:  On 

October  19,  2001.  the  Advisory-  Council 
on  Historic  Preserv-ation  ("Council") 
notified  the  public  of  its  intent  to  issue 
Program  Comments  that  would 
streamline  the  historic  preservation 
review  process  for  projects  involving 
historic  natural  gas  pipelines  (see  66  FR 
53198),  That  notice  established  the 
deadline  for  public  comment  as 
November  9.  2001. 

In  response  to  requests  for  extending 
that  deadline,  the  Council  hereby 


extends  the  deadline  for  public 
comment  until  December  10,  2001. 

You  can  access  the  original  notice, 
which  includes  the  initial  draft  of  the 
Program  Comments,  at  the  cited  issue  of 
the  Federal  Register  (66  FR  53198)  or  at 
the  Council's  Web  site  at 
\\-ww. acbp.gov/news- 
pipelinecomment.html. 

Authority:  36  CFR  800.14(e). 
Dated:  November  14,  2001. 
)ohn  M.  Fowler, 

Executive  Director. 

[FR  Doc.  01-28908  Filed  11-19-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

November  14,  2001. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  10413  Comments  regarding 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 


displays  a  currently  valid  OMB  control 

number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number, 

Agricxiltural  Research  Service 

Title:  Patent  License  Applications, 

OMB  Control  Number:  0518-0003. 

Summary  of  Collection:  The  U.S. 
Department  of  Agricultural  patent 
licensing  program  grants  patent  licenses 
to  qualified  businesses  and  individuals 
who  wish  to  commercialize  inventions 
arising  from  federally  supported 
research.  The  Agricultural  Research 
Service  (ARS)  overseas  licensing  of 
federally  owned  inventions  which  must 
be  done  in  accordance  with  terms, 
conditions,  and  procedures  prescribed 
under  37  CFR  part  404.  Application 
information  must  be  collected  to 
identify  the  business  or  individual 
desiring  the  patent  license  along  with  a 
plan  for  the  development  and  marketing 
of  the  invention  and  a  description  of  the 
applicant's  ability  to  fulfill  the  plan. 

Need  and  use  of  the  Information: 
Using  form  AD-761,  ARS  will  collect  a 
detailed  description  for  development 
and/ or  marketing  of  the  invention  and 
identifying  information  on  the  applicant 
and  the  business.  The  information 
collected  is  used  to  determine  whether 
the  applicant  has  both  a  complete  and 
sufficient  plan  for  developing  and 
marketing  the  invention  and  the 
necessary  manufacturing,  marketing, 
technical,  and  financial  resources  to 
carry  out  the  submitted  plan. 

Description  of  Respondents:  Business 
or  other  for  profit;  Not-for-profit 
institutions;  Individuals  or  households; 
Farms;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  75. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  225, 

Agricultural  Research  Service 

Title:  Use  of  Facilities  or  the 
Performance  of  Photography/ 
Cinematography  at  the  U.S.  National 
Arboretum. 

OMB  Control  Number:  0518-0024. 

Summary  of  Collection:  The  mission 
of  the  U.S.  National  Arboretum  (USNA) 
is  to  conduct  research,  provide 
education,  and  conserve  and  display 
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trees,  shrubs,  flowers,  and  other  plans  to 
enhance  the  environment.  The  USNA  is 
a  446-acres  public  facility  and  the 
grounds  are  available  to  the  general 
public  for  purposes  of  education  and 
passive  recreation.  The  USNA  has  manv 
spectacular  feature  and  garden  displays 
which  are  very  popular  to  visitors  and 
photographers.  Section  890fb)  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  Pub,  L,  104-107 
("FAIR  ACT")  provided  statutorv- 
authorities  regarding  the  USNA<  These 
authorities  include  the  ability  to  charge 
fees  for  temporary  use  by  individuals  or 
groups  of  USNA  facilities  and  grounds 
for  any  purpose  consistent  with  the 
mission  of  USNA,  Also,  the  authority 
was  provided  to  charge  fees  for  the  use 
of  the  USNA  for  commercial 
photography  and  cinematography. 

Need  and  Use  of  the  Information: 
USNA  use  the  information  to  determine 
if  the  requestor's  needs  can  be  met  and 
that  the  request  is  consistent  with  the 
mission  and  goals  of  the  USNA  If  the 
basic  information  is  not  collected  USNA 
officials  will  not  be  able  to  determine  if 
the  requestor's  needs  can  be  met. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for 
profit;  Federal  Government:  State.  Local 
or  Tribal  Government, 

Number  of  Respondents:  220. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  53. 

National  Agricultural  Statistics  Service 

Title:  Cold  Storage, 

OMB  Control  Number:  0535-0001 

Summary  of  Collection:  The  primary 
objective  of  the  National  Agricultural 
Statistics  Service  (NASS)  is  to  prepare 
and  issue  state  and  national  estimates  of 
crop  and  livestock  production.  The 
monthly  Cold  Storage  Survey  provides 
information  on  national  supplies  of  food 
commodities  in  refrigerated  storage 
facilities  and  is  used  as  part  of  the 
country's  preparedness  in  case  of  a 
national  emergency.  The  data  will  be 
collected  under  the  authority  of  7  U.S.C. 
2204(a).  This  statute  specifies  "The 
Secretarv'  of  Agriculture  shall  procure 
and  preserve  all  information  concerning 
agriculture  which  he  can  obtain  *   *   *. 
by  the  collection  of  statics  *   •   *  and 
shall  distribute  them  among 
agriculturists," 

Need  and  use  of  the  Information: 
USDA  agencies  such  as  the  World 
Agricultural  Outlook  Board,  Economic 
Research  Service,  and  Agricultural 
Marketing  Service  use  the  information 
from  the  Cold  Storage  report  in  setting 
and  administering  government 
commodity  programs  and  in  supply  and 
demand  analysis.  Included  in  the  report 


are  100  food  items  and  stocks  figures 
that  are  used  by  food  processors,  food 
brokers,  and  farmers  in  malcing 
production,  marketing  and  pricing 
decisions.  The  timing  and  frequency  of 
the  survey  have  evolved  to  meet  the 
needs  of  producers,  facilities, 
agribusinesses,  and  government 
agencies. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  4,367. 

Frequency  of  Responses:  Reporting: 
Monthy;  Annually;  Biennially. 

Total  Burden  Hours  4.362 

National  Agricultural  Statistics  Service 

Title:  Field  Crops  Production, 

OMB  Control  Number:  0535-0002, 

Summon-  of  Collection.  One  of  the 
National  Agricultural  Statistics  Ser\'ices' 
(NASS)  primarv'  functions  is  to  prepare 
and  issue  current  State  and  national 
estimates  of  crop  and  livestock 
production.  To  help  set  these  estimates, 
field  crops  production  data  is  collected 
NASS  will  collect  information  through 
the  use  of  mail,  telephone,  and 
personnel  interview  surveys. 

Need  and  use  of  the  Information: 
NASS  collects  information  on  field 
crops  to  monitor  agricultural 
developments  across  the  country  that 
may  impact  on  the  nations  food  supply 
The  Secretan,-  of  Agriculture  uses 
estimates  of  crop  production  to 
administer  farm  program  legislation  and 
to  make  decisions  relative  to  the  export- 
import  programs.  Collecting  this 
information  less  frequently  would 
eliminate  the  data  needed  to  keep  the 
Department  abreast  of  changes  at  the 
State  and  national  level. 

Description  of  Respondents:  Farms: 
Business  or  other  for-profits 

Number  of  Respondents:  600.951. 

Frequency  of  Responses:  Reporting: 
Weekly.  Monthly.  Quarterly.  Annually. 

Total  Burden  Hours  \22.34A. 

National  Agricultural  Statistics  Service 

Title:  Agricultural  Prices. 
OMB  Control  Number:  0535-0003 
Summon-  of  Collection:  Estimates  of 
prices  received  by  farmers  and  prices 
paid  for  production  goods  and  services 
are  needed  by  the  U.S.  Department  of 
Agriculture.  National  Agriculture 
Statistics  Service  (NASS),  to  compute 
parity  prices  in  accordance  with 
requirements  of  the  Agricutural 
Adjustment  act  of  1938  as  amended 
(Title  111,  subtitle  A.  section  301a)  and 
estimate  value  of  production,  inventorv 
values,  and  cash  receipts  from  farming. 
Determine  the  level  for  farmer  owned 
reser\-es  and  provide  guidelines  for  Risk 
Management  Agency  price  selection 
options  and  determine  Federal  disaster 


pnces  to  be  paid  and  the  grazing  fee  on 
Federal  lands.  General  authonty  for 
these  data  collection  activities  is  granted 
under  U.S.C,  Title  7.  section  2204  This 
statute  specifies  "The  Secretar\  of 
Agriculture  shall  procure  and  preserve 
all  information  concerning  agriculture 
which  he  can  obtain  *    *   *  by  the 
collection  of  statistics  and  shall 
distribute  them  among  agriculturalists  " 

Need  and  use  of  the  Information  The 
NASS  price  program  computes  annual 
U.S  weighted  average  prices  received 
by  farmers  for  wheat,  barley,  com,  oats, 
grain  sorghum,  rice,  and  cotton  based  on 
monthly  marketing.  The  indexes  are 
used  in  computing  the  parity  prices  that 
NASS  is  required  by  statute  to  publish 
monthly.  Parity  prices  are  used  to 
establish  and  maintain  Federal  Market 
Orders  The  Agricultural  Marketing 
Ser\-ice  uses  various  State  milk- 
marketing  orders,  prices  paid  indexes, 
and  import  prices  for  determining  State 
or  local  support  milk  prices. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  26.748 

Frequency  of  Responses  Reporting; 
On  occasion.  Monthly;  .Annually; 
Bieimially 

Total  Burden  Hours  9.564. 

National  Agricultural  Statistics  Service 

Title  Fruits   Nut,  and  Specialty 
Crops. 

OMB  Control  .\umber  0535-0039. 

Summary  of  Collection.  U.S.C.  Title  7. 
section  2204.  specifies  that  "The 
Secretan,  of  Agriculture  shall  procure 
and  preserve  all  information  concerning 
agriculture  which  he  can  obtain  by  the 
collection  of  statistics  •   *   *  and  shall 
distribute  them  among  agriculturists." 
The  primary  function  of  the  National 
Agricultural  Statistics  Service  (NASS)  is 
to  prepare  and  issue  current  official 
State  and  national  estimates  of  crop  and 
livestock  production.  Estimates  of  fruit, 
tree  nuts,  and  specialty  crops  are  an 
integral  part  of  this  program.  These 
estimates  support  the  NASS  strategic 
plan  to  annually  cover  99%  of  all 
agricultural  receipts  Information  is 
collected  on  a  voluntarv-  basis  from 
growers,  processors,  and  handlers 
through  surveys 

Need  and  use  of  the  Information:  Data 
reported  on  fruit,  nut.  and  Hawaii 
tropical  crops  are  used  by  NASS  to 
estimate  acreage,  yield,  production, 
utilization,  and  crop  value  in  States 
with  significant  commercial  production. 
These  estimate  are  essential  to  farmers, 
processors,  and  handlers  in  making 
production  and  marketing  decisions. 
Estimates  from  these  inquiries  are  used 
by  market  order  administrators  in  their 
determination  of  expected  supplies  of 
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crop  under  federal  and  State  market 
orders  as  well  as  competitive  fruits  and 
nuts. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

\umber  of  Respondents:  59,797. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Annually;  Quarterly; 
Semi-annually;  Monthly. 

Total  Burden  Hours:  8,794. 

Rural  Utilities  Service 

Title:  7  CFR  part  1721.  Extensions  of 
Payments  of  Principal  and  Interest. 

OMB  Control  Number:  0572-0123. 

Summary  of  Collection:  Rural  Utilities 
Service  (RUS)  to  adding  procedures  and 
conditions  under  which  borrowers  may 
request  extensions  of  the  payment  of 
principal  and  interest  RUS  electric 
program  provides  loans  and  loan 
guarantees  to  borrowers  at  interest  rates 
and  terms  that  are  more  favorable  than 
those  generally  available  for  the  private 
sector.  As  a  result  of  obtaining  federal 
financing,  RUS  borrowers  receive 
economic  benefits  that  exceed  any 
direct  economic  costs  associated  with 
complying  with  (RUS)  regulations  and 
requirements  The  authority  for  these 
extensions  is  contained  in  Section  12  of 
the  Rural  Electrification  Act  of  1936,  as 
amended  and  Section  2  36  of  the 
"Disaster  Relief  Act  of  1970,  as 
amended  by  the  Department  of 
Agriculture  Reorganization  Act  of 
1994  • 

Need  and  Use  of  the  Information:  The 
collection  of  information  occurs  only 
when  the  borrower  requests  an 
extension  of  principal  and  interest 
Eligible  purposes  include  financial 
hardship  energy  resource  conservation 
loans,  renewable  energy  project.,  and 
contributions-in-aid  of  construction, 
The  collections  are  made  to  provide 
needed  benefits  to  borrowers  while  also 
maintaining  the  integrity  of  RUS  loans 
and  their  repayment  of  taxpayer's 
monies. 

Description  of  Respondents:  Not  for- 
profit  institutions. 

Number  of  Respondents:  90. 

Frequency  of  Responses:  Reporting; 
On  occasion 

Total  Burden  Hours:  784. 

Rural  Housing  Service 

Title:?  CFR.  Part  1955-B 
Management  of  Property 

OMB  Control  Number:  0575-01 10. 

Summary  of  Collection  The  Farm 
Service  Agency  (FSA)  and  the  Rural 
Business  Cooperative  Service  (RBS) 
programs  are  administered  under  the 
provisions  of  the  Consolidated  Farm 
and  Rural  Development  Act 
(CONTTACT).  as  amended.  FSA  Farm 
Loan  Program  (FLP)  provides 


supervised  credit  in  the  form  of  loans  to 
family  farmers  and  ranchers  to  purchase 
land  and  finance  agricultural 
production.  The  Rural  Housing  Service 
(RHS)  provides  credit  in  the  form  of 
Multi-Family  Housing  loans  and 
Community  Facility  loans.  The  RBS 
program  is  designed  to  improve, 
develop  or  finance  business  industry 
and  employment  and  improve  the 
economic  and  environmental  climate  in 
rural  communities.  These  agencies  must 
collect  information  on  real  property 
taken  into  custody  and  chattel  property 
in  the  agency's  inventory. 

Need  and  Use  of  the  Information: 
Information  is  obtained  from  farmers, 
ranchers  and  rural  residents  and 
submitted  to  the  local  FSA  or  Rural 
Development  Office  where  it  is  used  to 
track  and  monitor  real  and  chattel 
property.  This  information  is  required  to 
prevent  losses  to  the  Government  when 
security  property  is  abandoned  or  to 
comply  with  the  provisions  of  the 
CONTACT  and  congressional  intent  of 
assuring  that  acquired  properties  are 
sold  to  beginning  farmers. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profits;  Individuals 
or  households. 

Number  of  Respondents:  292. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  136. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Exotic  Newcastle  Disease  in 
Birds  and  Poultry;  Chlamydiosis  in 
Poultry 

OMB  Control  Number:  0579-0116 

Summary  of  Collection:  Title  21, 
U.S.C.  authorizes  the  Department  of 
Agriculture  and  the  Animal  Plant  and 
Health  Inspection  Service  (APHIS)  to 
take  necessary  actions  to  prevent, 
control  and  eliminate  domestic  diseases, 
and  to  manage  non-domestic  diseases 
such  as  Exotic  Newcastle  Disease  (END) 
and  Chlamydiosis  Disease  prevention  is 
the  most  effective  method  for 
maintaining  a  healthy  animal 
population  and  for  enhancing  APHIS 
ability  to  compete  in  the  world  market 
of  animals  and  animal  product  trade. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  through 
the  use  of  documents  attesting  to  the 
health  status  of  the  birds  or  poultry 
being  moved,  the  number  and  types  of 
birds  or  poultry  being  moved  in  a 
particular  shipment,  the  shipment's 
point  of  origin,  the  shipment's 
designation,  and  the  reason  for  the 
interest  movement  These  documents 
also  provide  useful   "trackback" 
information  in  the  event  an  infected 
bird  or  chicken  is  discovered  and  an 


investigation  must  be  launched  to 
determine  where  the  bird  or  chicken 
originated.  The  information  provided  by 
these  documents  is  critical  to  APHIS 
ability  to  prevent  the  interstate  spread  of 
END,  which  is  highly  contagious  and 
capable  of  causing  significant  economic 
harm  to  the  U.S.  poultry  industry. 

Description  of  Respondents:  Business 
or  other  for  profit;  Individuals  or 
households;  Farms;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  57. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  34. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Asian  Long  Horned  Beetle 
Regulations. 

OMB  Control  Number:  0579-0122. 

Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  Department  of 
Agriculture  is  responsible  for  preventing 
plant  pest  and  noxious  weeds  from 
entering  the  United  States,  preventing 
the  spread  of  pests  and  weeds  not 
widely  distributed  in  the  United  States, 
and  eradicating  those  imported  pests 
and  weeds  when  eradication  is  feasible. 
Section  415  of  the  Plant  Protection  Act 
(7  U.S.C.  7715)  provides  authority  for 
the  Secretary  of  Agriculture  to 
quarantine  any  State.  Territory,  or 
District  of  the  United  States  to  prevent 
the  spread  of  insect  pests  and  plant 
diseases  (such  ^s  Asian  Long  Homed 
Beetle)  that  are  new  to  the  United 
States,  or  not  widely  distributed 
throughout  the  United  States,  The  Asian 
Long  homed  beetle  is  a  destructive  pest 
of  hardwood  trees  including  apple, 
cherry,  pear,  and  citrus,  and  of  forest 
trees.  The  beetle  bore  into  the 
heartwood  of  host  trees;  eventually 
killing  them. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
control  and  monitor  the  movement  of 
the  Asian  long  horned  beetle.  If  the 
information  were  not  collected  the 
effectiveness  of  the  Asian  Long  Homed 
Beetle  Quarantine  would  be  severely 
compromised. 

Description  of  Respondents:  Farms; 
Business  or  other  for  profit;  State.  Local, 
or  Tribal  Government;  Individuals  or 
households. 

Number  of  Respondents:  225. 

Frequency  of  Responses:  Reporting; 
On  occasion. 

Total  Burden  Hours:  132. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Importation  of  Fruits  and 
Vegetables. 
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OMB  Control  Number:  0579-01 28 
Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  Department  of 
Agriculture  is  responsible  for  preventing 
plant  diseases  or  insect  pests  from 
entering  the  United  States.  Section  5  of 
the  Plant  Quarantine  Act  (7  U.S.C.  159) 
authorizes  the  Secretarv-  of  Agriculture 
to  determine  whether  the  unrestricted 
importation  of  any  plants,  fmits, 
vegetables,  roots,  bulbs,  seeds,  or  other 
plant  products  not  included  by  the  term 
"nursen,-  stock"  will  result  in  the 
introduction  of  plant  diseases  or  insect 
pests  into  the  United  States,  and  to  then 
specify  which  of  these  products  will  be 
subject  to  the  provisions  of  section  1  of 
the  Plant  Quarantine  Act.  Before 
entering  the  United  States  all  fruits  and 
vegetables  are  subject  to  inspection  and 
disinfections  at  their  port  of  first  arrival 
to  ensure  that  no  plant  pests  are 
inadvertently  brought  into  the  United 
States. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  using 
the  Phytosanitar>-  Certificate  to  ensure 
that  fruits  and  vegetables  can  be 
imported  into  the  United  States  with 
minimal  risk  of  introducing  exotic 
plants  pests  such  as  fruit  flies  and  leek 
moths  Without  this  information  APHIS 
would  need  to  inspect  each  and  every 
shipment  very  thoroughly  to  ensure  that 
no  pests  were  accompanying  the 
shipment. 

Description  of  Respondents  Business 
or  other  for  profit;  State.  Local,  or  Tribal 
Government.  Individuals  or  households; 
Farms. 

Number  of  Respondents:  50. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 

Total  Burden  Hours:  501. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Hass  Avocado. 

OMB  Control  Number:  0579-0129. 

Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  Department  of 
Agriculture  is  responsible  for  preventing 
plant  diseases  or  insect  pests  from 
entering  the  United  States,  preventing 
the  spread  of  pests  not  widely 
distributed  in  the  United  States,  and 
eradicating  those  imported  when 
eradication  is  feasible  The  Plant 
Protection  Act  (7  U.S.C.  7707)  and  the 
Organic  Act  (7  U.S.C.  147a")  authorizes 
APHIS  to  carry  out  this  mission.  APHIS 
will  collect  information  from  a  variety 
of  individuals,  both  within  and  outside 
of  the  United  States,  who  are  involved 
in  growing,  packing,  handling, 
transporting,  and  importing  foreign  logs, 
trees,  shrubs,  and  other  articles. 


Currently  there  are  regulations  that 
allow  fresh  Hass  Avocado  fruit  growTi  in 
approved  orchards  in  Michoacan. 
Mexico  to  be  imported  into  the  United 
states  under  certain  conditions. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  using 
forms  PPQ  519,  Compliance  Agreement, 
and  PPQ  587,  Permits.  The  information 
collected  will  ensure  that  fresh  Hass 
Avocados  from  Mexico  do  not  harbor 
exotic  insect  pests. 

Description  of  Respondents:  Business 
or  other  for  profit;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  380. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  443. 

Animal  Plant  and  Health  Inspection 
Service 

Title-  Importation  of  Tomatoes  from 
France,  Morocco,  and  Western  Sahara. 
Chile,  and  Spain. 
OMB  Control  Number:  0579-0131. 
Summary  of  Collection:  The 
Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  from  entering 
the  United  States,  as  well  as  the  spread 
of  pests  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
imported  when  eradication  is  feasible. 
The  Plant  Quarantine  Act  and  the 
Organic  Act  authorizes  the  Department 
to  carry  out  this  mission.  7  CFR  319.56 
thru  319.56-8  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests, 
including  fruit  flies  These  regulations 
allow  tomatoes  from  Spain.  Chile, 
France,  Morocco,  and  Western  Sahara  to 
be  imported  into  the  United  States 
(subject  to  certain  conditions) 

Need  and  Use  of  the  Information:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  collect  information 
using  the  ph>1osanitar>-  certificate 
certifying  that  the  tomatoes  were  grown 
in  registered  greenhouses  in  a  specified 
area  of  the  exporting  country.  If  the 
information  were  not  collected.  APHIS 
ability  to  protect  the  United  States  from 
exotic  insect  pests  would  be  severely 
compromised. 

Description  of  Respondents:  Business 
or  other  for  profit;  Individuals  or 
households;  Farms. 

Number  of  Respondents:  34. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion 

Total  Burden  Hours:  1704 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Mexicali  Vallev-Kamal  Bimt. 


OMB  Control  Number-  0579-0132. 
Summon'  of  Collection:  The 
Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  from  entering 
the  United  States,  preventing  the  spread 
of  pests  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
imported  when  eradication  is  feasible. 
The  Plant  Quarantine  Act  and  the 
Federal  Plant  Pest  Act  authorizes  the 
Department  to  earn.'  out  this  mission. 
The  Plant  Protection  and  Quarantine 
Program  of  the  ^Animal  and  Plant  Health 
Inspection  Service  (APHIS)  are 
responsible  for  implementing  the 
regulations  that  carry  out  the  intent  of 
the  Act.  Wheat  and  other  wheat-related 
articles  offered  for  enUy  from  the  Kamal 
Bunt  ft-ee  zone  of  the  Mexicali  Valley 
would  need  to  be  accompanied  by  a 
ph\1osanitar\  certificate  issued  bv  the 
Mexican  plant  protection  authorities. 
This  certificate  would  state  that  the 
wheat  or  other  articles  were  grown  in 
the  designated  Kamal  Bunt  free  area  of 
the  Mexicali  Valley. 

Need  and  use  of  the  information:  The 
collected  information  contained  on  the 
signed  ph\tosanitary  certificate  by 
Mexico's  national  plant  protection 
official  is  used  to  ensure  that  wheat 
imported  into  the  U.S  is  free  of  Kamal 
Bunt   If  the  information  is  not  collected 
introduction  of  Kamal  Bunt  into  the 
United  States  could  cause  millions  of 
dollars  in  damage  to  US.  wheat  crops, 
as  well  as  additional  millions  of  dollars 
to  eradicate 

Description  of  Respondents:  Business 
or  other  for  profit;  Individuals  or 
households.  Farms 

Number  of  Respondents:  20. 

Frequency  of  Responses:  Reporting: 
On  occasion 

Total  Burden  Hours  120. 

Animal  Plant  and  Health  Inspection 
Service 

Title.  BSE— Certificate  of  Origin. 

O.MB  Control  Number:  0579-0183. 

Summary  of  Collection:  These 
authorities  sections  111.  114.  114a.  115. 
120.  121.  125.  126.  134a.  134c.  134f,  and 
134g  of  Title  21.  U.S.C.  permit  the 
Secretar\-  of  Agriculture  to  prevent, 
control  and  eliminate  domestic  diseases 
such  as  brucellosis  as  well  as  manage 
exotic  diseases  such  as  Bovine 
Spongiform  Encephalopathy  (BSE)  and 
other  foreign  animal  diseases  BSE  is  a 
neurological  disease  of  bovine  animals 
and  other  ruminants  and  is  not  knowTi 
to  exist  in  the  United  States.  Disease 
prevention  is  the  most  effective  method 
for  maintaining  a  healthv  animal 
population  and  enhancing  the  Animal 
and  Plant  Health  Inspection  Ser\ice 
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(APHI.S)  ability  to  compete  in  exporting 
animals  and  animal  products. 

S'efd  and  use  of  thf  Intormation: 
APHIS  will  collect  the  applicant's  name, 
address,  the  name  and  address  of  the 
individual  who  is  exporting  the  material 
or  product,  the  type  and  amount  of 
material  or  product  being  shipped,  the 
intended  use  of  the  material  or  product, 
and  the  origin  and  destination  points  of 
the  material  or  product  being  shipped 
using  form  VS-16-3.  Import  Permit 
Application.  The  information  contained 
in  the  V.S  form  IB-:?  enables  APHIS  to 
determine  whether  the  shipment 
qualifies  for  import  into  the  United 
States.  Without  the  information  it  would 
be  impossible  for  .-KFHIS  to  effectively 
prevent  BSE-contaminated  animal 
products  from  entering  the  United 
State-,. 

Dt-scnption  nf  Respondents:  Business 
or  other  for  profit. 

Number  of  Respondents:  1 .000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Tnttil  Burden  Hours:  1,494. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Black  Stem  Rust:  Identification 
Requirements  and  Addition  of  Rust- 
Resistant  Varieties. 

OMB  Control  S'umber:  0579-0186. 

Summan.-  of  Collection:  The  Plant 
Protection  Act  gives  the  Secretary  of 
Agriculture  the  responsibility  for 
preventing  plant  diseases  or  insect  pests 
from  entering  the  United  States, 
preventing  the  spread  of  pests  not 
widely  distributed  in  the  United  States, 
and  eradicating  those  imported  pests 
when  eradication  is  feasible.  Black  Stem 
Rust  is  one  of  the  most  destructive  plant 
diseases  of  small  grains  that  are  known 
to  exist  in  the  United  States.  A  fungus 
that  reduces  the  qualitv  and  yield  of 
infected  wheat,  oat.  barley,  and  rye 
crops  by  robbing  host  plants  of  food  and 
water 

Seed  and  i'se  of  the  Intormation: 
.•\PH1S  will  collect  information  to 
prevent  the  spread  of  black  stem  rust  by 
providing  for  and  requiring  the  accurate 
identification  of  rust-resistant  varieties 
by  inspectors. 

Description  of  Respondents:  Business 
or  other  for  profit. 

Xumher  of  Respondents:  4. 

Frequency  of  Responses:  Reporting: 
Qn  occasion. 

Total  Burden  Hours:  32. 

Grain  Inspection.  Packers  &  Stockyards 
Administration 

Title:  Report  and  Recordkeeping 
Requirements 

OMB  Control  S'umber  0580-0013. 

Summar,-  of  Collection:  The  Grain 
Inspection.  Packers  and  Stockyards 


Administration  (GIPSA)  is  mandated  to 
provide,  upon  request,  inspection, 
certification,  and  identification  services 
related  to  assessing  the  class,  quality, 
quantity,  and  condition  of  agricultural 
products  shipped  or  received  in 
interstate  and  foreign  commerce. 
Applicants  requesting  GIPSA  services 
must  specify  the  kind  and  level  of 
service  desired,  the  identification  of  the 
product,  the  location,  the  amount,  and 
other  pertinent  information  in  order  that 
official  personnel  can  efficiently 
respond  to  their  needs. 

Need  and  Use  of  the  Information: 
GIPSA  employees  use  the  information  to 
guide  them  in  the  performance  of  their 
duties.  Additionally,  producers,  elevator 
operators,  and/or  merchandisers  who 
obtain  official  inspection,  testing,  and 
weighing  services  are  required  to  keep 
records  related  to  the  grain  or 
commodity  for  three  years.  Personnel 
who  provide  official  inspection,  testing, 
and  weighing  services  are  required  to 
maintain  records  related  to  the  lot  of 
grain  or  related  commodity  for  a  period 
of  five  years.  The  information  is  used  for 
the  purpose  of  investigating  suspected 
violations. 

Descriptions  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  2,372. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occasion, 
Weekly.  Monthly,  Semi-annually, 
Annuallv. 

Total  Burden  Hours:  396,937. 

Agricultural  Marketing  Service — Farm 
Seriice  .Agency 

Title:  Pricing  Pilot  Program. 

OSfB  Control  Number:  0581-0190. 

Summary  of  Collection:  The 
Consolidated  Appropriations  Act  1999 
on  November  29,  1999  (Public  Law  106- 
113  (113  Stat.  1536,  Section  1001(a)(8))) 
mandated  the  implementation  of  a  Dairy 
Forward  Pricing  Pilot  Program.  The 
Dairy  Forward  Pricing  Pilot  Program 
became  effective  on  July  19,  2000.  The 
program  permits  a  handler  to  pay 
producers  or  cooperative  associations  a 
negotiated  price,  rather  than  the 
minimum  Federal  order  price,  for  milk 
that  is  under  forward  contract,  provided 
that  such  milk  does  not  exceed  the 
handler's  non-fluid  use  of  milk  for  the 
month.  This  is  voluntary  program  and 
only  applies  to  federally  regulated  milk 
that  is  not  packaged  for  fluid  use 

Need  and  Use  of  the  Information: 
AMS  will  use  questionnaires  to  conduct 
a  study  of  forward  contracting  under  the 
pilot  program  to  determine  the  impact 
on  milk  prices  paid  to  producers  in  the 
United  States.  The  study  is  due  to 
Congress  no  later  than  April  30.  2002. 
The  information  collected  from  the 


questionnaires  will  identify 
participants'  size,  availability  of 
contracts,  sources  of  information 
utilized  to  make  decisions,  and  impacts 
on  business  operations;  and  AMS  will 
review  summarize,  and  evaluate  the 
different  types  of  contracts  that  have 
been  written  under  the  pilot  program.  If 
the  information  is  not  collected,  the 
Department  will  not  be  able  to 
determine  the  extent  of  the  impact  of   • 
the  fonvard  contract  has  had  on  milk 
prices  paid  to  producers. 

Description  of  Respondents:  Business 
or  other  for  profit;  Farms. 

Number  of  Respondents:  8000. 

Frequency  of  Responses:  Reporting: 
On  occasion:  Other  (one  time). 

Total  Burden  Hours:  3.275. 

Food  and  Nutrition  Service 

Title:  Employment  and  Training  (E&T) 
Program  Report. 

OMB  Control  Number:  0584-0339. 

Summar\'  of  Collection:  The  Balanced 
Budget  Act  of  1997  (Public  Law  105- 
33).  enacted  on  August  5.  1997. 
modified  the  Employment  and  Training 
(E&T)  Program  so  that  States'  efforts  are 
now  focused  on  a  particular  segment  of 
the  food  stamp  population-abled-bodied 
adults  without  dependents  (ABAWDs). 
Section  6(d)  of  the  Food  Stamp  Act  of 
1977  and  7  CFR  273.7  require  each  food 
stamp  household  member  who  is  not 
exempt  shall  be  registered  for 
employment  by  the  State  agency  at  the 
time  of  application  and  once  every 
twelve  months  thereafter,  as  a  condition 
of  eligibility.  This  requirement  pertains 
to  all  household  members  over  the  age 
of  15  and  under  the  age  of  60.  Each  State 
agency  must  screen  each  work  registrant 
to  determine  whether  to  refer  the 
individual  to  its  E&T  Program.  States' 
E&T  Programs  are  federally  funded 
through  an  annual  E&T  grant  that  is 
funded  based  on  the  number  of  food 
stamp  recipients  registered  for  work  in 
that  state.  Both  the  Food  Stamp  Act  and 
regulations  require  States  to  file 
quarterly  reports  about  their  E&T 
Programs  so  that  the  Food  and  Nutrition 
Service  (FNS)  can  monitor  their 
performance. 

Need  and  use  of  the  Information:  FNS 
will  collect  information  from  the  States 
on  E&T  program  statistics  and  waiver 
exemptions  for  ABAWDs  on  a  quarterly 
basis  using  form  FNS-583,  E&T  Program 
Report.  FNS  needs  this  information  to 
work  with  the  States  throughout  the 
year  to  ensure  they  do  not  exceed  their 
.\BAWDs  exemption  allocation  and  to 
make  preliminary  adjustments  prior  to 
the  end  of  the  year  so  States  can  plan 
accordingly.  The  information  will  help 
FNS  monitor  program  performance  and 
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evaluate  whether  the  component  costs 
need  adjustments  in  future  vears. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 
Individuals  or  households. 

Number  of  Respondents:  3.386,325. 

Frequency  of  Responses:  Reporting: 
Quarterly;  Annually. 

Total  Burden  Hours:  190,541 

Food  and  Nutrition  Service 

Title:  The  Prime  Vendor  Pilot  Project 
Evaluation. 

OMB  Control  Number:  0584-NEVV. 

Summary  of  Collection:  The  food  and 
Nutrition  Ser\-ice  (FNS)  will  implement 
a  data  collection  phase  for  the 
evaluation  of  the  Prime  Vendor  Pilot 
Project.  The  Prime  Vendor  Pilot  Project 
is  a  pilot  of  the  Food  Distribution 
Program  on  Indian  Reservations 
(FDPIR).  The  food  Stamp  Act  of  1977 
requires  that  a  food  distribution 
program  be  established  on  an  Indian 
reservation,  if  an  Indian  Tribal 
Organization  (ITO)  requests  it.  If  an  ITO 
is  capable,  it  may  administer  the 
program  instead  of  a  state  agencv. 
Currently,  FDPIR  is  operated  through  a 
partnership  between  FNS  and  94  ITOs 
and  6  states'  distributing  agencies. 
Eligibility  criteria  for  receiving  benefits 
include  residence  in  a  participating 
reser\'ation  and  meeting  income  and 
resource  eligibility  criteria. 

Need  and  use  of  the  Information:  FNS 
will  collect  information  using  a 
questionnaire.  The  information 
collected  will  determine  whether  the 
Prime  Vendor  System  will  improve  food 
delivery  service  and  reduce  cost  to  both 
USDA  and  the  ITO's  that  are  receiving 
multi-food  shipments  in  the  FNS 
Midwest  Region.  If  this  information  is 
not  collected.  USDA  agencies  will  have 
no  information  to  determine  if  the  pilot 
is  feasible,  whether  it  results  effective 
food  delivery  to  ITOs. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  23 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  23. 

Rural  Housing  Service 

Title:  7  CFR  1902-A,  Supervised  Bank 
Accounts. 

OMB  Control  Number:  0575-0158 
Summon,-  of  Collection:  7  CFR  1902- 
A.  Supervised  Bank  Accounts, 
prescribes  the  policies  and  procedures 
for  disbursing  loan  and  grant  funds, 
establishing  and  closing  supenised 
accounts,  and  placing  Multi-Family 
housing  reser%-e  accounts  in  supervised 
accounts.  Supervised  accounts  are 
accounts  with  a  financial  institution  in 
the  names  of  a  borrower  and  the  United 


States  Government,  represented  by 
Rural  Housing  Service.  Rural  Business- 
Cooperative  Service,  Rural  Utilities 
Service,  or  Farm  Service  .\gencv 
(Agency).  Also,  the  regulation  outlines 
who  uses  supervised  accounts:  when 
they  are  used;  and  how  they  are 
established,  monitored,  and  closed. 

Need  and  Use  of  the  Information:  The 
agency's  state  and  field  offices  will 
collect  information  from  borrowers  and 
financial  institutions  and  use  the 
information  to  monitor  compliance  with 
agency  regulations  governing  supervised 
accounts,  such  as  establishing, 
maintaining,  and  withdrawing  funds  In 
addition,  the  information  will  be  used  to 
ensure  that  the  borrowers  operate  on  a 
sound  basis  and  use  the  loan  and  grant 
funds  for  authorized  purposes. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  20,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  26,260. 

Agricultural  Marketing  Service 

Title:  Reporting  Requirements  Under 
the  Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetable  and  Related  Products, 

OMB  Control  Number.  0581-0123. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C  1622(h))  requires  and  directs  the 
Department  of  Agriculture  to 
promulgate  rules  and  regulations  to 
carry  out  voluntary  inspection  and 
grading  services  of  processed  fruits  and 
vegetables  on  a  fee  for  senice  basis.  The 
regulations  governing  Inspection  and 
Certification  of  processed  Fruit  and 
Vegetables  and  Related  Products  (7  CFR 
52)  authorizes  the  collection  of 
information  to  assure  that  the  products 
sampled,  inspected,  graded  and  certified 
are  actually  the  products  requested  to  be 
sampled  and  inspected. 

Need  and  use  of  the  Information:  The 
Agricultural  Marketing  Service  (AMS) 
uses  the  data  collected  for  grading  and 
certification  purposes  and  for  hiring 
licensed  samplers.  The  following  forms 
are  used  by  AMS  for  information 
collection:  FV-159.  .Application  for 
Inspection  of  Unofficially  Submitted 
Samples  of  Food  Products,  the 
information  collected  is  used  to 
determine  the  purpose  for  which  the 
inspection  is  desired  for  unofficially 
submitted  samples.  F\'-356, 
Application  for  Inspection  and 
Certificate  of  Sampling,  the  information 
is  used  to  fill  in  the  respondent  s  name 
and  address,  and  to  describe  the 
containers,  the  location  code  marks  and 
the  number  of  containers  in  the  lot.  FV- 
468,  Application  for  License  to  Sample 


Processed  Foods,  the  information 
collected  is  used  to  hire  prospective 
employees  desiring  to  become  licensed 
to  sample  processed  foods  and  to  certify- 
as  to  the  identification,  location,  kinds 
and  condition  of  containers  of  processed 
products  that  are  sampled. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government; 
State.  Local  or  Tribal  Government. 

Number  of  Respondents:  1.672. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  32,366. 

Agricultural  Marketing  Service 

Title:  Lamb  Promotion.  Research  and 
Information  Program. 

OMB  Control  Number.  0581-NEW. 

Summon-  of  Collection:  The  authority 
for  Lamb  Promotion,  Research,  and 
Information  Order  is  established  under 
the  Commodity  Promotion,  Research, 
and  Information  Act  of  1996.  These 
programs  carry  out  projects  relating  to 
research,  consumer  information, 
advertising,  producer  information, 
market  development,  and  product 
research  with  the  goal  of  maintaining 
and  expanding  their  existing  markets 
and  uses  and  strengthening  their 
position  in  the  marketplace. 

Need  and  Use  of  the  Information: 
Various  forms  were  designed  to  collect 
and  remit  assessments  to  the  Board,  to 
certifv'  organizations,  to  select  nominees 
and  certify  nominating  organizations, 
and  use  for  reporting  The  information 
requested  on  the  forms  is  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  is  necessary  to  fulfill  the  intent 
of  the  ACT.  Also,  the  information  is  not 
available  from  other  sources  because  it 
relates  specifically  to  individual  lamb 
producers,  feeders,  seedstock  producers, 
exporters  and  first  handlers. 

Description  of  Respondents:  Farms: 
Individuals  or  households:  Business  or 
other  for-profit. 

Number  of  Respondents:  68.112. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly. 

Total  Burden  Hours:  66,547. 

Foreign  Agricultural  Service 

Title:  Sugar  Imported  to  be  Re- 
exported in  Refined  Form,  in  Sugar- 
containing  Products,  or  used  in 
Production  of  Certain  Polyhydric 
Alcohols. 
OMB  Control  Number.  0551-0015 
Summon,'  of  Collection:  Regulation  7 
CFR  part  1530  authorizes  the  Foreign 
Agricultural  Service  (FAS)  to  issue 
import  licenses  to  enter  raw  cane  sugar 
(exempt  from  the  tariff-rate  quota  for  the 
raw  cane  sugar  imports  and  the  related 
requirements)  on  the  condition  that  an 


58112 


Federal  Register / Vol.  66.  No.  224 /Tuesday.  November  20,  2001 /Notices 


equivalent  quantity  of  refined  sugar  be; 
(1)  Exported  as  refined  sugar;  (2) 
exported  as  an  ingredient  in  sugar 
containing  products;  or  (3)  used  in 
production  of  certain  polyhydric 
alcohols.  The  purpose  of  the  sugar 
import  licensing  program  is  to  assist 
U.S.  sugar  manufacturers,  refiners,  and 
processors  in  making  U.S.  products 
price  competitive  on  the  world  market; 
and  facilitate  the  use  of  domestic 
refining  capacity' 

Need  and  use  of  the  Information:  FAS 
will  collect  information  to:  (1) 
Determine  whether  applicants  for  the 
program  meet  the  Regulation's 
eligibility  criteria;  (2)  monitor  sugar 
imports,  transfers,  exports,  and  use  in 
order  to  confirm  that  transactions  are 
conducted  and  completed  within  the 
requirements  of  the  Regulations;  (3) 
audit  participants'  compliance  with  the 
Regulation;  and  (4)  prevent  entry  of 
world-priced  program  sugar  from 
entering  the  higher-priced  domestic 
commercial  sugar  market.  The 
information  collected  is  needed  by  the 
Sugar  Licensing  Authority  to  manage, 
plan,  evaluate,  and  account  for  program 
activities. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 

Number  of  Respondents:  250. 

Frequency  of  Responses:  Reporting; 
Quarterly. 

Total  Burden  Hours:  4.377. 

Sondra  A.  Blakey. 

Departmental  Information  Clearance  Officer. 
IFK  UiH    01-28890  Filed  11-19-01;  8:45  am] 

BILUNG  COOe  341 0-01 -M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Missouri  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Missouri  Advisorv'  Committee  to  the 
Commission  will  convene  at  7  p.m.  and 
adjourn  at  8:30  p.m.  on  November  28. 
2001,  at  the  Millennium  Hotel,  200 
South  4fh  Street.  St  Louis,  Missouri 
63102  The  purpose  of  the  meeting  is  to 
plan  future  activities  and  receive  civil 
rights  monitoring  issues  from  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  [enkins.  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 


language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  13, 
2001. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  01-28945  Filed  11-19-01:  8:45  am] 

BILLING  COOE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

[I.D.  111401D] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Steller  Sea  Lion  Revisions  to 
Alaska  Federal  Fisheries  Permit. 

Form  Numberfsj:  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  Emergency. 

Burden  Hours:  9. 

Number  of  Respondents:  539. 

Average  Hours  Per  Response:  1 
minute. 

Needs  and  Uses:  A  biological  opinion 
under  Section  7  of  the  Endangered 
Species  Act  identified  reasonable  and 
prudent  measures  that  are  needed  to 
protect  endangered  Steller  sea  lions. 
The  National  Marine  Fislieries  Service 
must  implement  changes  to  the  pollock. 
Atka  mackerel,  and  Pacific  cod  fisheries 
in  the  Exclusive  Economic  Zone  off 
Alaska.  One  of  the  measures  is  to 
require  participants  to  register  for 
participation  in  these  fisheries  and  for 
Atka  mackerel  fishermen  to  state 
whether  they  plan  to  fish  inside  Steller 
sea  lion  critical  habitat.  Registration 
would  be  accomplished  by  the  addition 
of  a  few  questions  to  the  existing 
Application  for  Federal  Fisheries  Permit 
for  Alaska,  which  participants  are 
already  required  to  complete.  These 
new  registrations  would  be  in  effect  on 
lanuan,  1 ,  2002  and  would  end  for  Atka 
mackerel  on  lanuan,'  15.  2002. 

The  information  submitted  in  the 
registration  will  be  used  to  create 
platoons  of  vessels  for  Atka  mackerel 
fishing  in  the  critical  habitat,  inform 
pcuiicipants  of  vessel  monitoring  system 
requirements,  plan  the  assignment  of 


observers,  and  take  other  actions  to 
implement  and  enforce  management 
measures. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations. 

Frequency.  Triennial. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Cla\ion. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce,  Room  6086. 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  November  14.  2001. 

Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

|FR  Doc.  01-28926  Filed  11-19-01;  8:45  am] 

BILUNG  COOE  3StO-22-S 


DEPARTMENT  OF  COMMERCE 

Export  Administration 

[Docket  Number:  01-BXA/TD-01] 

Export  Privileges,  Actions  Affecting: 
Tetrabal  Corp.,  et  al. 

Tetrabal  Corporation.  Inc.,  605  Trail  Lake 
Drive.  Richardson.  Texas  75081  and  Ihsan 
-Medhat  "Sammy"  Elashi.  316  Candiewood 
Place.  Richardson.  Texas  75081;  Related 

persons — Appellants. 

Decision  and  Order 

On  November  2.  2001.  the 
Administrative  Law  Judge  (hereinafter 
the  "ALJ")  issued  a  Recommended 
Decision  and  Order  in  the  above- 
captioned  matter.  The  Recommended 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
The  Recommended  Decision  and  Order 
sets  forth  the  procedural  history  of  the 
case,  the  facts  of  the  case,  and  the 
detailed  findings  of  fact  and  conclusions 
of  law.  The  findings  of  fact  and 
conclusions  of  law  concern  whether 
Tetrabal  Corporation,  Inc.  ("Tetrabal") 
and  Ihsan  Medhat  "Sammy"  Elashi 
("Elashi")  are  "related  persons"  to 
Infocom  Corporation,  Inc.  ("Infocom"). 
The  findings  of  fact  and  conclusions  of 
law  also  concern  whether  the  issuance 
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of  the  September  6,  2001  order  by  the 
Assistant  Secretary  for  Export 
Enforcement  temporarily  denving  the 
export  privileges  of  Tetrabal  and  Elashi 
because  they  are  "related  persons"  to 
Infocom  is  justified  and  necessary'  to 
prevent  evasion  of  that  order. 

Based  on  my  review  of  the  record  and 
pursuant  to  §  766.23(c)  of  the  Export 
Administration  Regulations  (15  CFR 
766.23(c)),'  I  affirm  the  ALJ's  finding 
that  Tetrabal  and  Elashi  are  "related 
persons  '  to  Infocom  as  that  term  is 
defined  in  15  CFR  766.23.  Moreover.  I 
affirm  the  ALJ's  finding  that  the  order 
issued  by  the  Assistant  Secretary  for 
Export  Enforcement  of  September  6. 
2001  denying  the  export  privileges  of 
Tetrabal  and  Elashi  because  they  are 
"related  persons"  to  Infocom  is  justified 
and  necessary  to  prevent  evasion  of  that 
order.  Accordingly,  the  ALJ's 
Recommended  Decision  and  Order  is 
affirmed,  the  September  6,  2001 
temporary  denial  order  issued  by  the 
Assistant  Secretary  of  Commerce  for 
Export  Enforcement  is  affirmed,  and  the 
appeal  filed  by  Tetrabal  and  Elashi  is 
denied. 

This  order  is  effective  immediately. 

Dated:  .November  10.  2001. 
Kenneth  I.  luster. 

Under  Secretary  of  Commerce  for  Export 
Administration. 

In  the  matter  of;  Tetrabal  Corporation,'  605 

Trail  Lake  Drive,  Richarason.  Texas 

75081 

and 
Ihsan  Medhat  ■Sammy"  Elashi,^  316 

Candiewood  Place,  Richardson.  Texas 

75081.  Related  persons — .Appellants 
Before:  Hon.  Joseph  N.  Ingolia.  Cnief 

Administrative  Law  [udge.  United  State; 

Coast  Guard;  Recommended  Decision 

(I)  Preliminary  Statement 

This  appeal  is  taken  by  Tetrabal 
Corporation  ("Tetrabal")  and,  its  Chief 
Executive  Officer  and  sole  owner.  Ihsan 
Medhat  "Sammy"  Elashi  in  accordance 
with  the  Bureau  of  Export 


'  The  Export  Administration  Regulations  codified 
at  15  CFR  parts  730-774  were  enacted  in 
accordance  with  the  Export  .^dministration  Act  of 
1979,  as  amended,  which  lapsed  on  August  20. 
2001   However,  pursuant  to  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  &  Supp.  rv  1998)).  the  President, 
through  Executive  Order  13.222  of  August  17.  2001 
(66  FR  44.025  (Aug.  22.  2001)).  has  continued  the 
Regulations  in  full  force  and  effect. 

'  The  Appellant's  appeal  letter  dated  September 
28.  2001  maintained  that  the  address  for  Tetrabal 
Corp.  is  908  Audelia  Rd..  Suite  200.  PMB  #245. 
Richardson.  Texas  75801  The  return  address  on  the 
envelope  accompanying  the  appeal  letter 
maintained  that  the  address  is  605  Trail  .Mte  Drive, 
Richard.son,  Texas  75801   C)n  October  22.  2001. 
Appellant  Ih.san  Elashi  verified  that  the  true  address 
for  Tetrabal  Corp.  is  605  Trail  Lake  Dhve. 
Richardson.  Texas  78501 

■^The  .Appellants  have  u.sed  several  different 
spellings  for  "Elashi"  including:  El  Ashi.  Elashye. 
Ash),  and  Elash}-i. 


Administration  ("BXA"  or  "Agency") 
laws  and  regulations  codified  at  50 
U.S.C.  app.  sec.  2412(d)  and  15  CFR 
766.23  and  766.24. 

Pursuant  to  50  U.S.C.  app.  sec. 
2412(d),  5  use.  3344.  5  CFR  §930.213. 
a  letter  dated  Octoh>er  15.  2001  from  the 
United  States  Office  of  Personnel 
Management,  and  an  interagencv 
agreement  entered  into  between  the 
Coast  Guard  and  BXA,  the  United  States 
Coast  Guard  Administrative  Law  Judge 
Program  has  authority'  to  adjudicate 
cases  brought  under  the  Export 
Administration  Act  of  1979  ("EA.^"  or 
"Act")  codified  at  50  U.S.C.  app.  sec. 
2401-2420  (1994  &  Supp  I\'  1998),  and 
the  underlying  procedural  regulations 
codified  at  15  CFR  part  766.3 

(n)  Procedural  Background 

By  order  dated  September  6,  2001.  the 
Assistant  Secretary  for  Export 
Enforcement  ("Secretary)  temporarilv 
denied  for  a  period  of  180  Days 
("Temporarv-  Denial  Order")  all  U.S. 
export  privileges  of  Infocom 
Corporation,  Inc.  ("Infocom)  and 
various  closely  related  persons, 
including  Tetrabal  Corporation.  Ihsan 
Medhat  "Sammy"  Elashi.  and  five  other 
natural  persons,  who  are  all 
interconnected  by  ownership,  control, 
or  affiliation  with  Infocom.  The 
Secretary  found  that: 

(1)  Infocom  dehberately  and  covertlv 
committed  repeated  violations  of  the 
Export  Administration  Regulations 
("EAR")  between  1997  and  2000  by 
making  three  shipments  and  attempting 
to  ship  computer  equipment  to  Libya 
and  SvTia  without  obtaining  required 
BXA  export  licenses,  and  by  attempting 
to  conceal  the  shipments  to  Librv'a  and 
SvTia  by  under\'aluing  the  goods  and  bv 
filing  false  and  deceptive  shipping 
documents; 

(2)  Infocoms  principals  have  actively 
sought  to  engage  in  further  export 
transactions;  and 

(3)  Given  the  nature  of  the  item 
shipped,  future  violations  could  go 
undetected. 

Based  on  the  aforementioned,  the 
Secretar>'  determined  that  a  temporar%' 
denial  order  issued  on  an  ex  parte  basis, 
without  a  hearing,  w  as  necessar\"  and  in 
the  public  interest  to  preclude  future 
EAR  violations.  The  Temporan."  Denial 
Order  was  ser\  ed  on  Infocom  and  all 
related  persons  by  mail  on  September  7, 


'The  Export  .administration  Regulations  codified 
at  15  CFR  part  766  were  enacted  :n  accordance  with 
the  E.\.\.  The  .Art  lapsed  on  .\ugust  20.  2001 
However,  pursuant  Id  the  International  Emergenc\ 
Economic  Powers  Ac)  (50  I.  S.C  1701-170G  (1994 
&  Supp.  IV  1998)).  the  President,  through  Executive 
Order  13222  of  August  17.  2001  (66  FR  44025 
(August  22   2001 )).  has  continued  the  Regulations 
in  full  force  and  effect. 


2001 .  and  was  published  in  66  FR  47630 
on  September  13.  2001. 

On  October  3,  2001 .  the  United  States 
Coast  Guard  Administrative  La"v\"  Judge 
Docketing  Center  ("ALJ  Docketing 
Center")  received  a  letter  dated 
September  28,  2001,  appealing  the 
temporary-  denial  of  export  privileges.  A 
copy  of  the  letter  was  not  ser\ed  on 
BXA.  The  Appellants  Tetrabal  and  Mr. 
Ihsan  Elashi  were  advised  that  the 
appeal  would  not  be  considered 
perfected  and  action  would  not  be  taken 
until  BXA  was  served  with  a  copv  of  the 
letter. 

On  October  10,  2001,  BXA  notified 
the  ALJ  Docketing  Center  that  the 
appeal  had  t>een  received.  BX.\  filed  an 
opposition  to  the  appeal  on  October  17. 
2001. 

In  this  case,  the  appeal  was 
considered  perfected  once  BXA  was 
served  with  a  copy  of  the  appeal  letter 
on  October  10,  2001.  Thus,  pursuant  to 
the  time  limitations  established  in  15 
CFR  §  766.24(e)(4),  the  recommended 
decision  in  the  case  was  to  be  issued  on 
October  24.  2001.  However,  since 
Respondent  E'ashi  supplemented  his 
appeal  on  October  22nd.  two  days 
before  the  recommended  decision  was 
going  to  be  issued,  by  filing  a  response 
to  BX^^'s  answer,  the  time  period  for 
issuing  the  recommended  decision  was 
extended  in  order  to  allow  BX^^  an 
opportunity  to  file  a  response  BX,^  filed 
a  reply  to  the  Appellants'  supplemental 
pleading  on  October  30.  2001   The 
appellate  record  is  now  closed  and  the 
appeal  is  now  ripe  for  decision. 

Upon  careful  review"  of  the  pleadings 
and  documentarv  evidence  in  this  case, 
I  recommend  that  the  appeal  filed  by 
Tetrabal  Corporation  and  Ihsan  Mehat 
"Sammy"  Elashi  be  Demed,  and  the 
Temporaiy  Denial  Ordered  issued  by 
the  Affirmed. 

(HI)  Findings  of  Fact 

1.  Infocom  Coporation.  Inc  is  a 
reseller  of  computers  and  computer- 
related  equipment,  which  was 
incorporated  in  the  State  of  Texas  on 
-March  16.  1992  by  Mr.  Bayan  Medhat 
Elashi  (Agency's  Opposition  to  Appeal. 
Exhibit  2). 

2  Infocom  is  located  at  630 
International  Parkway.  Suite  100, 
Richardson,  Texas,  {Id.]. 

3  Mr.  Bayan  Elashi  is  the  owner  and 
Chief  Executive  Office*  of  Infocom  lid.). 

4.  Infocom  is  operated  bv  (a)  Mr 
Bayan  Elashi;  (b)  his  mother  Fadwa 
Elafrangi.  who  ser\'es  as  majonty  owner: 
and  (c)  his  four  brothers;  (i)  Ghassan 
Elashi.  Vice  President  of  Marketing;  (ii) 
Basman  Medhat  Elashi.  Logistics 
Manager;  (iii)  Hazin  Elashi.  Manager  of 
Personal  Computers  Division;  and  (iv) 
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Appellant  Ihsan  Medhaf  ("Sammy" 
Elashi.  Systems  Consultant.  [Id.: 
Agency's  Opposition  to  Appeal,  Exhibit 
1) 

5.  Appellant  Ihsan  Elashi  is  a  United 
States  c:itizen.  who  resides  at  316 
Candlewood  Place,  Richardson,  Texas. 
He  is  the  father  of  four  boys,  ranging  in 
ages  from  1  to  8  years  old  (Agency's 
Opposition  to  .Appeal,  Exhibit  2; 
Appellants'  Supplemental  Pleading) 

6  .\ppellant  ihsan  Elashi  was 
employed  by  Infocom  until  sometime 
well  into  2000  and  was  yery  active  in 
Infocom's  business  (Agency's 
Opposition  to  .Appeal.  Exhibit  2; 
.\ppellants  Supplemental  Pleading). 

7  Computer  parts  and  accessories  are 
regularly  shipped  to  Infocom  at 
Appellant  Ihsan  Elashi's  home  address. 
(Id  :  Agency's  Reply  to  Appellants' 
Supplemental  Pleading,  Exhibit  2.  4- 
12). 

8.  Infocom  uses  .\ppellant  Ihsan 
Elashi's  home  address  on  preprinted 
domestic  and  international  Federal 
Express  shipping  labels.  (Id.]. 

9  Infocom  does  not  possess  a  license 
from  either  BXA  or  the  Department  of 
Treasury's  Office  of  Foreign  Assets 
Control  to  export  or  re-export  computers 
or  computer-related  equipment  to  Libya 
or  Syria.  (Agency's  Opposition  to 
Appeal.  Elxhibit  1  and  2) 

10.  In  February'  of  1997,  Mr  Ihsan 
Elashi  of  Infocom  knowingly  sold 
computer  equipment  to  Yousef  Elamri. 
the  director,  shareholder,  and 
representative  of  Computers  & 
Information  Technology,  Ltd.,  a  Libyan 
based  company  that  has  a  presence  in 
Malta.  (.Agency's  Opposition  to  Appeal. 
Exhibit  2;  Agency's  Reply  to  Appellants' 
Supplemental  Pleading,  Exhibit  1,  12 
and  13) 

n   Mr  Ihsan  fiilashi  had  direct 
telephone  contact  with  Mr.  Elamri  in 
Libya  in  February'  of  1997  and  arranged 
for  the  computer  equipment  to  be 
shipped  to  SMS  .-Xir  Cargo  ("SMS"),  a 
freight  forwarder  in  Valletta,  Malta,  and 
thereafter  redirected  to  Libya.  (Agency's 
Reply  to  Appellants'  Supplemental 
Pleading,  Exhibit  1  and  12). 

12  Infocom  shipped  the  computer 
equipment  to  SMS  in  Malta  on  March  5. 
1997  (Agencv's  Opposition  to  Appeal. 
Exhibit  2). 

13  The  Shipper's  Export  Declaration 
("SED").  which  was  signed  by  Basman 
Elashi,  identified  SMS  as  the  ultimate 
consignee  of  the  goods  when,  in  fact,  the 
true  ultimate  consignee  was  Computers 
&  Information  Technology .  Ltd.  in 
Libya  (W) 

14  The  computer  equipment  arrived 
in  Malta  on  March  17.  1997  and  was 
immediately  loaded  on  a  ferry  and 


shipped  to  Tripoli,  Libya  on  March  20. 
1997.  [Id.]. 

15.  Tetrabal  Corporation  is  a 
computer  and  computer-related 
equipment  reseller  that  was 
incorporated  by  the  Appellant  Ihsan 
Elashi  on  July  20,  2000.  (Agency's 
Opposition  to  Appeal,  Exhibit  2; 
Appellants'  Supplemental  Pleading). 

16.  Mr  Ihsan  uses  his  home  address 
as  the  business  address  for  Tetrabal.  He 
also  uses  the  following  addresses  in 
letters  and  other  correspondence:  (a) 
605  Trail  Lake  Drive.  Richardson,  Texas 
75081,  and  (b)  908  Audelia  Rd,  Suite 
200.  PNB#  245.  Richardson.  Texas 
75081. 

17.  Tetrabal  and  Infocom  conduct 
business  with  the  same  vendors  that  sell 
computers  and  computer-related 
equipment  to  both  companies.  (Id.). 

18.  Tetrabal  and  Infocom  maintain  the 
same  customers  and  business  contacts. 
(Id.). 

19.  Tetrabal  has,  on  at  least  three 
occasions,  sold  computer  products  and 
equipment  to  Infocom  on  several 
occasions.  (Id.). 

20.  On  September  6,  2001 ,  the 
Assistant  Secretary  for  Export 
Enforcement  issued  an  order 
temporarily  denying  all  export 
privileges  of  Infocom.  Appellant 
Tetrabal,  Bayan  Elashi,  Ghassan  Elashi. 
Basman  Elashi.  Appellant  Ihsan  Elashi, 
Hazim  Elashi,  and  Fadwa  Elafrangi  for 
a  period  of  180  days  upon  finding  that 
Infocom  and  its  corporate  officers  and 
employees  illegally  shipped  computer 
equipment  between  1997  and  2000  to 
Libya  and  Syria  without  the  required 
export  licenses,  and  the  company 
attempted  to  conceal  the  shipment  by 
undervaluing  the  goods  and  filing  false 
SEDs  (Agency's  Opposition  to  Appeal, 
Exhibit  1). 

21.  On  September  19,  2001,  thirteen 
days  after  the  Temporary  Denial  Order 
was  issued.  Appellant  Ihsan  Elashi 
delivered  a  Tetrabal  Corporation  check 
to  Salinas  International  Freight,  a  freight 
forwarder  in  Dallas.  Texas,  to  pay  for 
shipment  of  82  computers  to  Saudi 
Arabia,  which  was  previously  ordered 
from  Dell  on  August  20,  2001  and  sent 
to  the  freight  forwarder  on  August  30, 
2001   Upon  receiving  payment,  Salinas 
International  Freight  exported  the 
computers  on  September  22,  2001. 
Tetrabal  under\alued  the  goods  in  this 
shipment  on  the  SEDs.  (Agency's 
Opposition  to  Appeal.  Exhibit  2; 
Agency's  Reply  to  Appellants' 
Supplemental  Pleading,  Exhibit  3; 
Appellants'  Supplemental  Pleading). 

22.  In  a  letter  dated  September  28. 
2001  that  was  addressed  to  Ingram 
Micro.  Inc.,  a  computer  product  vendor 
and  drafted  by  an  employee  or 


representative  of  Ingram  Micro.  Inc., 
Appellant  Ihsan  Elashi  certified,  by 
signing  the  letter,  that  he  represents 
Infocom  Corp.  and  Tetrabal  Corp  and  all 
related  persons  cited  in  the  Temporary 
Denial  Order  and  Provides  assurances 
that  all  products  purchased  from  Ingram 
Micro.  Inc.  are  intended  for  use  or  resale 
within  the  United  States  and  will  not  be 
exported  or  re-exported  except  by 
express  authorization  of  the  U.S. 
Government.  (Agency's  Opposition  to 
Appeal,  Exhibit  2  and  3;  Appellants' 
Supplemental  Pleading). 

23.  Infocom  has  now  shifted  its 
business  efforts  to  being  an  Internet 
service  provider,  while  Tetrabal 
maintains  the  computer  sales  business. 
(Agency's  Opposition  to  Appeal,  Exhibit 
2). 

(rV)  Ultimate  Findings  of  Fact  and 
Conclusions  of  Law 

1.  Appellants  Tetrabal  Corporation 
and  Ihsan  Medahat  ■Sammy"  Elashi  are 
related  persons  to  Infocom  Corporation, 
Inc.  within  the  meaning  of  15  CFR 
766.23. 

2.  The  Temporary  Denial  Order  issued 
by  the  Assistant  Secretary'  for  Export 
Enforcement  is  justified  and  necessary 
to  prevent  evasion. 

(V)  Opinion 

In  support  of  foreign  policy  against 
terrorism,  BXA  and  the  Department  of 
Treasury's  Office  of  Foreign  Assets 
Control  has  established  comprehensive 
controls  on  export  and  re-export  of 
goods  to  Libya  and  Syria  from  the 
United  States.  Virtually  all  exports  and 
re-exports  of  U.S.  origin  goods, 
technology,  or  services  to  Libya  are 
prohibited,  unless  specifically 
authorized.  See  15  CFR  764.4:  see  also 
31  CFR  550.202  and  550.409.  A  license 
is  specifically  required  for  the  export 
and  re-export  from  the  United  States  to 
Libya  of  virtually  all  items,  except, 
among  other  things,  "publications  and 
donated  articles  intended  to  relieve 
human  suffering,  such  as  food,  clothing, 
medicine  and  medical  supplies 
intended  strictly  for  medical  purposes." 
31  CFT?  550.202:  see  also  15  CFR 
764.4(b)(1)  and  (2).  Similarly,  for  anti- 
terrorism purposes,  a  license  is  required 
for  the  export  and  re-export  of  certain 
goods,  such  as  computer  equipment 
(ECCN  3A001),  to  S>Tia.  15  CFR  742.9 
and  774,  Supp.  1. 

The  Assistant  Secretary  for  Export 
Enforcement  has  authority  to  issue  a 
temporary  denial  order  on  an  ex  parte 
basis  "upon  a  showing  by  BXA  that  the 
order  is  necessary  in  the  public  interest 
to  prevent  an  imminent  violation  of  the 
EAA,  the  EAR,  or  any  order,  license  or 
authorization  issued  thereunder."  15 
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CFR  766.24(b).  The  Temporary  Denial 
Order  may  be  issued  against  a 
respondent  and  any  "related  persons." 
15  CFR  766.23(a)  and  766.24(c).  The 
term  "related  persons"  is  defined  as 
"persons  then  or  thereafter  related  to  the 
respondent  by  ownership,  control, 
position  of  responsibility,  affiliation  or 
other  connection  in  the  conduct  of  trade 
or  business.  "  15  CFR  766.23(a). 
"Person"  is  defined  in  the  EAA  as  anv 
individual,  partnership,  corporation,  or 
other  form  of  association.  50  U.S.C. 
App.  sec.  2415(1). 

In  these  proceedings,  a  "related 
person"  may  file  an  appeal  with  the 
administrative  law  judge.  15  CFR 
766.23(c).  The  sole  issues  to  be  decided 
on  appeal  by  the  administrative  law 
judge  are:  (a)  Whether  the  person(s)  is 
related  to  the  respondent;  and  (b) 
whether  the  order  is  justified  in  order  to 
prevent  evasion.  Id. 

The  facts  in  this  case  establish  that 
Tetrabal  and  Ihsan  Elashi  are  related 
persons  within  the  meaning  of  15  CFR 
766.23(a)  and  the  Temporary  Denial 
Order  is  justified  in  order  to  prevent 
evasion. 

/  Tetrabal  Corporation  and  Ihsan  Elashi 
Are  Related  Persons  to  Infocom 

The  Appellants'  argument  that 
Tetrabal  Corporation  and  Ihsan  Elashi 
are  separate  entities  and  there  is  no 
relationship  with  Infocom  is  rejected 
The  Temporary-  Denial  Order  and  the 
documentary'  evidence  submitted  by 
BXA  on  appeal  clearly  establish  an 
intimate  business  relationship  between 
Infocom.  Tetrabal  Corporation,  and  Mr 
Ihsan  Elashi.  Tetrabal  Corporation  and 
Mr.  Ihsan  Elashi  are  affiliated  or 
interconnected  with  Infocom. 

Mr  Bayan  Elashi  incorporated 
Infocom  on  March  16,  1992  and 
employed  his  brother.  Ihsan  Elashi  to 
serve  as  the  Systems  Consultant.  Mr. 
Ihsan  Elashi  worked  for  Infocom  well 
into  2000  and  represented  Infocom  until 
well  after  the  issuance  of  the  Temporary 
Denial  Order  on  September  7.  2001. 
There  is  no  evidence  to  support  a 
finding  that  Mr.  Ihsan  Elashi  was  a  mere 
employee. 

To  the  contrary',  Mr.  Ihan  Elashi  was 
very'  active  in  Infocom's  business.  For 
instance,  in  March  of  1997,  Mr.  Ihsan 
Elashi  directly  participated  in  the  illegal 
and  fraudulent  sale  and  export  of 
computer  equipment  to  Libya,  through 
Malta,  without  first  obtaining  the 
required  BXA  export  license.  He  also 
used  his  home  address  on  preprinted 
Federal  Express  shipping  labels  for 
Infocom  and  regularly  accepted 
shipment  of  goods  to  his  home  address 
on  behalf  of  Infocom. 


Furthermore,  after  Ihsan  Elashi 
incorporated  Tetrabal  Corp  on  )uly  20, 

2000.  he  continued  to  maintain  an 
intimate  business  relationship  with 
Infocom.  Infocom  and  Tetrabal  both 
shared  use  of  Mr  Ihsan  Elashi's  home 
address  for  shipment  and  other 
purposes.  The  two  companies  maintain 
common  computer  vendors  and 
customers.  In  addition,  Tetrabal  has 
sold  computer  components  and 
equipment  to  Infocom  on  at  least  three 
occasions  Moreover,  on  September  28. 

2001,  Mr  Ihsan  Elashi  provided  a 
wTitten  statement  to  Ingram  Micro,  Inc 
indicating  that  he  represents  Infocom, 
Tetrabal.  and  all  related  persons 
identified  in  the  Temporary  Denial 
Order 

There  is  no  evidence  that  the 
statement  in  the  September  28.  2001 
letter  was  made  under  duress  or  that  Mr 
Ihsan  Elashi  was  otherwise  forced  to 
make  the  statement  The  mere  fact  that 
Ingram  Micro,  Inc.  drafted  the 
September  28.  2001  letter  that  was 
provided  to  Mr.  Ihsan  Elashi  by 
electronic  mail  for  signature  is,  by  itself, 
insufficient  to  establish  duress. 

//.  The  Temporary  Denial  Order  Is 
Justified 

BXA  has  established  that  the 
Temporary'  Denial  Order  is  justified. 
BXA  procedural  regulations  provide 
that  a  Temporary  Denial  Order  may  be 
issued  to  prevent  an  "imminent" 
violation  of  export  laws,  regulations,  or 
any  order,  license,  or  authorization 
issued  thereunder   15  CFR  766.24(b)(1). 
The  procedural  regulations  provide: 

A  violation  may  be  "imminent"  in  either 
time  or  in  degree  of  likelihood.  To  establish 
grounds  for  the  temporan-  denial  order.  BXA 
may  show  either  that  a  violation  is  about  to 
occur,  or  that  the  general  circumstances  of 
the  matter  under  investigation  or  case  under 
criminal  or  administrative  charges 
demonstrate  a  likelihood  of  future  violations. 
To  indicate  the  likelihood  of  future 
violations.  BXA  may  show  that  the  violation 
under  investigation  or  charges  is  significant, 
deliberate,  covert  and/or  likely  to  occur 
again,  and  that  it  is  appropriate  to  give  notice 
to  companies  in  the  United  Stales  and  abroad 
to  cease  dealing  with  the  person  *   *   *  in 
order  to  reduce  the  likelihood  that  a  (thel 
person  continues  to  export  •    *    •  (U.S.- 
origin)  items,  risking  subsequent  disposition 
contran,-  to  export  control  requirements 

15  CFR  766.24(b)(3). 

In  this  case.  BXA  has  established  that 
because  of  the  deliberate  and  covert 
nature  of  the  Appellants'  actions,  there 
exists  a  likelihood  of  future  violations. 
The  record  shows  that  Infocom  has 
recently  focused  its  business  efforts  on 
being  an  Internet  service  provider  while 
Mr  Ihsan  Elashi  and  Tetrabal  maintains 
the  computer  sales  business.  The 


purpose  of  the  regulations  that  authorize 
the  issuance  of  Temporary  Denial 
Orders  against  related  persons  is  to 
prevent  respondents  from  evading  the 
order  by  using  an  alter  ego  to  conduct 
and  continue  exporting  goods  and  other 
items  The  record  shows  that  Mr  Ihsan 
Elashi  and  Tetrabal  have  a  propensity  to 
commit  future  violations  of  the  export 
regulations.  As  a  matter  of  fact,  on 
September  22.  2001.  Mr.  Ihsan  Elashi, 
doing  business  as  Tetrabal,  violated  the 
Temporary-  Denial  Order,  issued  several 
weeks  earlier,  by  exporting  82  personal 
computers  to  Saudi  Arabia  and 
under\aluing  the  goods  on  the  SED. 
This  most  recent  violation  lends  further 
justification  for  the  Temporary  Denial 
Order. 

(VI)  Conclusion 

For  the  reasons  stated  above.  I 
recommend  that  the  appeal  filed  bv 
Tetrabal  Corporation  and  Ihsan  Medhat 
"Sammy"  Elashi  be  Denied,  and  the 
Temporary'  Denial  Order  issued  by  the 
Secretary-  be  Affirmed. 

Done  and  dated  this  2nd  day  of  November 
2001,  Baltimore,  Maryland. 
loseph  N.  Ingolia, 

Chief  Administrative  Law  fudge.  United 
States  Coast  Guard. 
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DEPARTMENT  OF  COMMERCE 
International  Traete  Administration 

[A-57&-866] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Folding  Gift  Boxes  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  .■\dministration. 
Department  of  Commerce. 
ACnON:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

SUMIIARY:  On  August  6.  2001 .  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary' 
results  of  its  investigation  of  certain 
folding  gift  boxes  from  the  People's 
Republic  of  China.  On  .\ugust  17,  2001, 
we  published  amended  preliminan- 
results  to  correct  ministerial  errors  and 
we  postponed  our  final  determination 
The  products  covered  hv  this 
investigation  are  certain  folding  gift 
boxes  The  period  of  investigation  is 
lulv  1.  2000.  through  December  31. 
2000 

Based  on  our  analysis  of  comments 
received  and  information  obtained 
during  verification,  we  have  made 
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changes  to  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results. 
EFFECTIVE  DATE:  November  20.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  George  Callen, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-0410 
and  (202)  482-0180,  respectively 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  [anuary  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA)  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(2000). 

Final  Determination 

We  determine  that  certain  folding  gift 
boxes  (gift  boxes)  from  the  People's 
Republic  of  China  (PRC)  aro  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  735  of  the  Act  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Final  Margin"  section  of 
this  notice. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  folding  gift 
boxes.  Certain  folding  gift  boxes  are  a 
type  of  folding  or  knock-down  carton 
manufactured  from  paper  or 
paperboard.  Certain  folding  gift  boxes 
are  produced  from  a  variety  of  recycled 
and  virgin  paper  or  paperboard 
materials,  including,  but  not  limited  to. 
clay-coated  paper  or  paperboard  and 
kraft  (bleached  or  unbleached)  paper  or 
paperboard  The  scope  of  the 
investigation  excludes  gift  boxes 
manufactured  from  paper  or  paperboard 
of  a  thickness  of  more  than  0.8 
millimeters,  corrugated  paperboard,  or 
paper  mache.  The  scope  of  the 
investigation  also  excludes  those  gift 
boxes  for  which  no  side  of  the  box. 
when  assembled,  is  at  least  nine  inches 
in  length. 

Certain  folding  gift  boxes  are  typically 
decorated  with  a  holiday  motif  using 
various  processes,  including  printing, 
embossing,  debossing,  and  foil 
stamping,  but  may  also  be  plain  white 
or  printed  with  a  single  color.  The 
subject  merchandise  includes  certain 
folding  gift  boxes,  with  or  without 
handles,  whether  finished  or 


unfinished,  and  whether  in  one-piece  or 
multi-piece  configuration.  One-piece 
gift  boxes  are  die-cut  or  otherwise 
formed  so  that  the  top,  bottom,  and 
sides  form  a  single,  contiguous  unit. 
Two-piece  gift  boxes  are  those  with  a 
folded  bottom  and  a  folded  top  as 
separate  pieces  Certain  folding  gift 
boxes  are  generally  packaged  in  shrink- 
wrap,  cellophane,  or  other  packaging 
materials,  in  single  or  multi-box  packs 
for  sale  to  the  retail  customer.  The  scope 
of  the  investigation  excludes  folding  gift 
boxes  that  have  a  retailer's  name,  logo, 
trademark  or  similar  company 
information  printed  prominently  on  the 
box's  top  exterior  (such  folding  gift 
boxes  are  often  known  as  "not-for- 
resale  "  gift  boxes  or  "give-away"  gift 
boxes  and  may  be  provided  by 
department  and  specialty  stores  at  no 
charge  to  their  retail  customers).  The 
scope  of  the  investigation  also  excludes 
folding  gift  boxes  where  both  the 
outside  of  the  box  is  a  single  color  and 
the  box  is  not  packaged  in  shrink-wrap, 
cellophane,  other  resin-based  packaging 
films,  or  paperboard. 

Imports  of  the  subject  merchandise 
are  currently  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings 
4819  20.00  40  and  4819.50.40.60.  These 
subheadings  also  cover  products  that  are 
outside  the  scope  of  this  investigation. 
Furthermore,  although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Background 

We  published  in  the  Federal  Register 

the  preliminary  determination  in  this 
investigation  on  August  6.  2001.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Folding  Gift  Boxes  From  the  People's 
Republic  of  China,  66  FR  40937  (August 
6,  2001)  [Preliminary  Determination). 
Since  the  publication  of  the  Preliminary 
Determination,  the  following  events 
have  occurred 

On  August  6,  2001,  Max  Fortune 
Industrial  Ltd  (Max  Fortune)  and  Red 
Point  Paper  Products  Co.,  Ltd.  (Red 
Point),  respondents  in  this  investigation, 
requested  that  the  Department  correct 
ministerial  errors  they  found  in  their 
margin  caJculations.  On  August  17, 
2001.  the  Department  determined  that 
the  ministerial  errors  alleged  by  the 
respondents  constituted  significant 
ministerial  errors  within  the  meaning  of 
19  CFR  351.224(g)(1)  and  we  made  the 
suggested  corrections  to  these 
companies'  margins.  Therefore,  we 
published  in  the  Federal  Register  our 
amended  preliminary  determination  in 


this  investigation  on  August  17,  2001. 
See  Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Folding  Gift 
Boxes  From  the  People's  Republic  of 
China.  66  FR  43181  (August  17.  2001). 

On  August  8,  2001,  Red  Point 
requested  that  the  Department  postpone 
its  final  determination  until  November 
12,  2001  (which  is  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  in  the 
Federal  Register),  and  requested  an 
extension  of  the  provisional  measures. 
In  accordeuice  with  19  CFR 
351.210(h)(2)(ii),  because  (1)  our 
preliminary  determination  was 
affirmative;  (2)  the  respondent 
requesting  the  postponement  accounted 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  (see 
Memorandum  from  Laurie  Parkhill  to 
Richard  W.  Moreland  dated  May  1, 
2001);  and  (3)  no  compelling  reasons  for 
denial  existed,  we  granted  the 
respondent's  request  and  postponed  the 
final  determination.  Because  November 
12,  2001,  is  a  federal  holiday,  we 
postponed  the  final  determination  until 
November  13,  2001. 

On  August  13  through  17,  2001,  the 
Department  conducted  a  U,S,  sales  data 
and  factors-of-production  (FOP)  data 
verification  of  Max  Fortune.  See  Max 
Fortune  verification  report  dated 
September  19,  2001.  On  August  20 
through  23,  2001,  the  Department 
conducted  a  U.S.  sales  data  and  FOP 
data  verification  of  Red  Point.  See  Red 
Point  verification  report  dated 
September  13,  2001.  On  .September  10, 
2001,  the  Department  conducted  a  U.S. 
sales  data  verification  of  The  Lindy 
Bowman  Company  (Lindy  Bowman),  a 
U.S.  reseller  of  merchandise  produced 
by  Red  Point.  See  Lindy  Bowman 
verification  report  dated  September  17, 
2001, 

On  September  17,  2001.  Max  Fortune 
submitted  additional  surrogate-value 
data. 

On  October  2,  2001.  the  petitioners 
and  Red  Point  submitted  their  case 
briefs  with  respect  to  the  sales  and  FOP 
verifications  and  the  Preliminary 
Determination.  On  October  9,  2001,  the 
petitioners  and  respondents  submitted 
rebuttal  briefs  with  respect  to  the  sales 
and  FOP  verification  and  the 
Preliminary  Determination.  No  parties 
requested  a  hearing. 

Period  of  Investigation 

The  period  of  investigation  is  July  1, 
2000,  through  December  31,  2000. 
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Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
countr\'  in  all  its  past  antidumping 
investigations.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People  s  Republic  of 
China.  65  FR  33805  (May  25.  2000),  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  From  the  People's 
Republic  ofChma,  66  VR  33522  (June 
22,  2001),  A  designation  as  an  NME 
countr\'  remains  in  effect  until  it  is 
revoked  bv  the  Department.  See  section 
771(18}(CJ  of  the  Act.  The  respondents 
in  this  investigation  have  not  requested 
a  revocation  of  the  PRCs  NME  status 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 
For  further  details,  see  the  Preliminary 
Determination. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  Max  Fortune  and  Red  Point 
had  met  the  criteria  for  the  application 
of  separate  antidumping  duty  rates  We 
saw  at  verification  that  both  companies 
are  Hong  Kong  companies.  We  have  not 
received  any  other  information  since  the 
Preliminary  Determination  which 
would  warrant  reconsideration  of  our 
separates  rates  determination  with 
respect  to  the  respondents.  Therefore, 
we  continue  to  find  that  Max  Fortxme 
and  Red  Point  should  be  assigned 
individual  dumping  margins.  For  a 
complete  discussion  of  the  Department's 
determination  that  the  respondents  are 
entitled  to  separate  rates,  see  the 
Preliminary  thtermination,  66  FR  at 
40975. 

Surrogate  Country 

As  we  found  in  the  Preliminary 
Determination,  for  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  remains  the  appropriate  primarj' 
surrogate  country  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country 
selection  for  the  PRC,  see  the 
Preliminary  Determination. 

Use  of  Facts  Available 

We  have  continued  to  use  adverse 
facts  available  in  our  calculation  of  the 
PRC-wide  rate.  We  have  not  changed 
this  rate  since  the  Preliminary 
Determination.  See  the  Preliminary' 
Determination.  66  FR  at  40975.  In  the 
Preliminary  Determination,  we 
determined  that  the  application  of  total 
adverse  facts  available  (AFA)  was 
appropriate  with  respect  to  the  PRC- 
wide  entity,  as  this  entity  failed  to 
respond  to  our  antidumping 
questionnaire.  As  AFA,  we  applied  a 


margin  rate  of  164.75  percent,  the 
highest  margin  alleged  in  the  petition, 
which  we  adjusted  to  account  for  the 
fact  that  we  used  India  as  the  surrogate 
countr>'  (the  petition  used  Indonesia). 
We  corroborated  the  petition 
information  to  the  extent  possible.  See 
the  memorandum  to  the  file  entitled 
Corroboration  of  Facts  Available,  dated 
July  30,  2001.  The  interested  parties  did 
not  object  to  the  use  of  AFA  for  the  PRC- 
wide  entity,  or  to  our  choice  of  facts 
available,  and  no  new  facts  were 
submitted  which  would  cause  us  to 
reconsider  this  decision.  Therefore,  for 
the  reasons  set  out  in  the  Preliminan- 
Determination,  we  have  continued  to 
use  the  highest  margin  alleged  in  the 
petition,  as  adjusted,  for  the  purposes  of 
this  final  determination  notice, 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  bnefs  by 
parties  to  this  investigation  are 
addressed  in  the  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice  See  the  Certain  Folding 
Gift  Boxes  from  the  PRC  Issues  and 
Decision  Memorandum  dated  November 
13.  2001  (the  Decision  Memorandum).  A 
list  of  the  issues  which  parties  raised, 
and  to  which  we  have  responded,  all  of 
which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
B-099,  In  addition,  a  complete  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  internet  at 
ia,ita, doc.gov  The  paper  copv  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  our  analysis  of  comments  received, 
we  have  made  adjustments  to  the 
calculation  methodology  in  calculating 
the  final  dumping  margins  for  Max 
Fortune  and  Red  Point  in  this 
proceeding.  See  Final  Analysis 
Memoranda  for  Max  Fortune  and  Red 
Point  dated  November  13.  2001.  These 
revisions  are: 

Red  Point 

1.  We  used  the  U.S.  sales  database 
that  Red  Point  presented  at  the  start  of 
verification  which  incorporates  its  pre- 
verification  corrections. 

2.  We  deducted  the  declaration  fees 
that  Red  Point  incurred  on  U.S.  sales. 

3.  We  used  the  FOP  database  that  Red 
Point  presented  at  the  start  of 
verification  which  incorporates  its  pre- 


verification  corrections  Because  Red 
Point  did  not  include  the  usage  for 
plastic  tabs  for  certain  models  in  its 
database,  we  included  the  usages  we 
verified  for  these  models 

4.  We  recalculated  Red  Point's  glue 
usage  to  account  for  beginning 
inventon,'  in  Red  Point's  calculation  of 
usage  of  glue. 

5.  We  recalculated  Red  Point's  shrink- 
wrap  usage  to  account  for  beginning 
inventor\-  in  Red  Point's  calculation  of 
usage  of  shrink  wrap 

6  We  revised  Red  Point's  per-piece 
shrink-\ATap  weights  to  accord  with  the 
weights  we  verified. 

7.  We  revised  Red  Point's  reported 
carton  usage  to  accord  with  the  usage 
we  verified 

8  We  converted  Red  Point's  reported 
tape  usage  from  a  per-meter  to  a  per- 
kilogram  basis  using  a  conversion  factor 
based  on  information  in  the  Red  Point 
verification  report  dated  September  13, 
2001.  at  page  12. 

9.  We  revised  Red  Point's  reported 
market-economy  input  costs  to  accord 
with  the  costs  we  verified. 

10  We  revised  Red  Point's  electricity 
usage  calculation  to  include  the 
electricity  for  the  foil-stamping  or  pre- 
cutting  processes 

11.  We  revised  Red  Point's  labor 
usage  calculation  to  accord  with  the 
labor  hours  we  verified. 

12.  We  have  recalculated  the 
surrogate  value  for  electricity  for  Red 
Point. 

Max  Fortune 

1   We  used  the  US  sales  database 
that  Max  Fortune  submitted  August  8, 
2001. 

2.  We  included  an  unreported  billing 
adjustment  for  one  invoice  that  we 
found  at  verification. 

3  We  found  at  verification  that  Max 
Fortune  reported  out-of-scope  boxes,  all 
of  which  are  printed  with  the  retailer's 
name.  We  have  removed  all  sales  of 
such  boxes  from  Max  Fortune's  U.S. 
sales  database    „ 

4.  We  found  at  verification  that  Max 
Fortune  allocated  its  movement 
expenses  by  dividing  the  expense  bv  the 
standard  weight  and  multiplying  this 
number  by  the  actual  weight  reported  in 
the  response  for  each  observation  We 
corrected  this  by  dividing  the  reported 
movement  expenses  by  the  reported 
actual  weight  and  multiplying  it  bv  the 
standard  weight  for  the  model. 

5.  We  found  at  verification  that  the 
sum  of  per-unit  weight  and  per-unit 
scrap  for  each  model  of  boxes 
incorporating  duplex  board  exceeded 
the  per-unit  usage  of  those  models  We 
corrected  this  by  reallocating  the  scrap 
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offset  to  take  into  account  the  relative 
scrap  generated  by  each  model. 

6.  We  found  at  verification  that  Max 
Fortune  incorrectly  reported  that  it  did 
not  incur  freight  expenses  for  inputs  of 
glue.  We  included  this  freight  expense 
when  valuing  the  glue  inputs. 

7  We  revised  the  value  of  Max 
Fortune's  market-economy  inputs 
pursuant  to  the  corrections  Max  Fortune 
provided  at  the  start  of  verification. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  each  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  from  the 
Preliminnr\-  Detprminatinn.  as  a  result  of 
verification,  see  the  "(Changes  Since  the 
Preliminarv  Determination"  section  of 
this  notice,  above,  and  Max  Fortune's 
and  Red  Point's  Analysis  Memoranda 
dated  November  13.  2001 

Continuation  of  Su.spension  of 
Liquidation 

In  ac;cordan( »'  with  section 
735{c)(l)(B)(ii)  nf  the  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  subject  merchandise  from  the 
PRC.  except  for  ^ub)ect  merchandise 
pmduced  and  exported  by  Max  Fortune 
(which  has  a  de  minimis  weighted- 
average  margin),  that  are  entered,  or 
withdrawn  from  warehouses,  for 
consumption  on  or  after  the  date  of 
public:ation  of  the  final  determination  in 
the  Federal  Register  The  Customs 
Service  shall  ( (intinue  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  US.  price  as  shown 
below  This  suspension  of  liquidation 
instruction  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows; 


Exporter/manutacturer 


Red  Point  Paper  Products  Co., 

Ltd  

Max  Fortune  Industnal  Ltd  

PRC-wide  Rate  


Weighted- 
average 
percent 
margin 


926 
1  67 

164  75 


The  PRC-wide  rate  applies  to  all 
entries  tjf  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individuallv  above, 


rrC  Notilication 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industrv'.  If  the  ITC  determines  that 
material  injury,  or  a  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs' officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  November  13,  2001. 
Faryar  Shirzad, 
Assistant\Se(:retary  for  Import 

Aciministtation. 

Appendix 

I.  Changes  From  the  Preliminary 
Determination 

II.  Company  Specific  Issues 

Commen^  1:  Use  of  Facts  Available  for  Max 

Fortune 
Comment  2:  Use  of  Facts  Available  for  Red 

Point 
Comment  H:  Red  Point  Paperboard  Prices 
Comment  4:  Red  Point  and  Lindy  Bowman 

.MfiHation 
Commen^  5:  Red  Point  Selling.  General,  and 

Administrative  Expenses  and  Profit 
Comment  fi:  Red  Point  Electricity  Valuation 
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BILUNG  CODE  351(W)S-P 

1 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-S06] 

Silicon  Metal  From  Brazil:  Extension  of 
Time  Limit  for  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  20.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor  or  Ronald  Trentham,  AD/ 
CVD  Enforcement,  Office  4.  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue,  N.VV., 
Washington.  DC  20230;  (202)  482-5831 
and  (202)  482-6320,  respectively. 

Information 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminarv'  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  September  6.  2000.  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  .Silicon 
Metal  from  Brazil  covering  the  period 
lulv  1.  1999  through  lune  30.  2000  (65 
FR'53980).  On  August  6.  2001  (66  FR 
40980),  we  published  the  preliminary 
results  of  review.  In  our  notice  of 
preliminary  results,  we  stated  our 
intention  to  issue  the  final  results  of  this 
review  no  later  than  120  days  after  the 
date  of  publication  of  the  preliminary 
results.  December  4.  2001. 

Extension  of  Final  Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
review  within  the  original  time  limit. 
See  Decision  Memorandum  regarding 
this  extension  from  Holly  A.  Kuga  to 
Bernard  T.  Carreau.  dated  concurrently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  main  Commerce  Building. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the  final 
results  until  no  later  than  Februarv  2, 
2002. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  November  11.  2001. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  11. 

IFR  Doc  01-28999  Filed  11-19-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Opportunity  To  Apply  for  Membership 
on  the  U.S.-Japan  Private  Sector/ 
Government  Commission 

AGENCY:  International  Trade 
Administration  (ITA)  of  the  Department 
of  Commerce  (DOC), 

ACTION:  Notice  of  membership 
opportunity. 

SUMMARY:  The  US  Government  is 
seeking  letters  of  interest  for  private 
sector  membership  on  the  U.S.  side  of 
the  U.S.-Iapan  Private  Sector/ 
Government  Commission 
("Commission").  President  Bush  and 
Japanese  Prime  Minister  Koizumi 
launched  the  Commission  in  June  2001 
as  part  of  the  U.S.-Iapan  Economic 
Partnership  for  Growth  (  "Partnership  "). 
The  Commission  is  made  up  of  U.S.  and 
Japanese  government  and  private  sector 
representatives.  It  aims  to  integrate  the 
U.S.  and  Japanese  private  sectors  more 
fully  into  the  economic  work  of  the  two 
Governments.  The  Commission  will 
enable  U.S.  and  Japanese  private  sector 
representatives  to  present  input — 
including  expertise,  observations,  and 
recommendations — on  agenda  topics 
agreed  to  in  advance  bv  the  two 
Governments. 

DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than  December  20,  2001. 
ADDRESSES:  Please  send  requests  for 
consideration  on  company  letterhead  bv 
fax  or  letter  to  Chiling  Tong.  Deputv 
Assistant  Secretary.  Office  of  Asia  and 
the  Pacific.  U.S  Department  of 
Commerce.  Room  2036.  14th  St  and 
Constitution  Ave..  NW..  Washington. 
DC  20230,  fax  (202)  482-^760.  Requests 
sent  by  em.ail  will  not  be  considered. 
Candidates  chosen  for  membership  will 
be  notified  in  writing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harrison  Cook  or  Ian  Clements.  Office  of 
Japan.  I'.S.  Department  of  Commerce. 
Room  2320.  14th  St,  and  Constitution 
Ave..  NW..  W'ashington.  DC  20230.  fax 
(202)  482-0469;  or  Amy  Jackson.  Office 
of  Japan.  L'.S.  Trade  Representative.  600 
17th  St..  NW..  Washington,  DC  20508, 
fax  (202)  395-3597. 

.Authority:  15  I'.S.C   1.t12 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  U.S.  Government  seeks  letters  of 
interest  for  private  sector  membership 
on  the  U.S.  side  of  the  Commission. 
President  Bush  and  Japanese  Prime 
Minister  Koizumi  launched  the 


Commission  in  June  2001  as  part  of  the 
Partnership.  The  Commission  is  made 
up  of  U.S.  and  lapanese  government  and 
private  sector  representatives  It  aims  to 
integrate  the  US  and  lapanese  private 
sectors  more  fully  into  the  economic 
work  of  the  two  Governments.  The 
Commission  will  enable  U.S.  and 
Japanese  private  sector  representatives 
to  present  input — including  expertise, 
observations,  and  recommendations — 
on  agenda  topics  agreed  to  in  advance 
by  the  two  Governments.  For  a 
description  of  the  goals  and  structure  of 
the  Commission  and  the  ftrtnership, 
see  the  ".\nnex  to  the  Joint  Statement, 'at 
the  Commerce  Department  website: 
http:/ /\%-\^-vi-. mac  doc.gov /japan.'source/ 
menu/partnership/partnership2.htm}. 

Topics 

The  topics  in  2002  will  be  "creating 
an  environment  for  sustainable  growth: 
raising  productivity  and  corporate 
revitalization."  with  a  special  focus  on 
corporate  restructuring.  In  examining 
this  topic.  Commission  members  will 
likely  wish  to  focus  on  the  implications 
for  efficient  resource  allocation  of 
factors  such  as:  corporate  governance, 
efficiently  functioning  factor  and 
product  markets,  the  environment  for 
entrepreneurship.  and  the  legal  and 
regulatory  system.  The  Commission 
topic(s)  will  change  annually 

Duties  and  Responsibilities  of  Private 
Sector  Members 

Private  sector  members  will  serve  at 
the  discretion  of  the  Secretarv  of 
Commerce.  Private  sector  individuals 
chosen  for  the  Commission  will  be 
expected  to  be  fully  involved  in  all 
necessan-  preparatory  meetings  and 
attend  the  Commission's  single  2002 
meeting,  which,  as  currentlv 
envisioned,  will  be  held  in  the  first 
quarter  of  the  vear  in  conjunction  with 
the  Subcabinet  meeting.  The  Subcabinet 
is  composed  of  government  officials  at 
the  Deputy/Vice-Ministerial  level  from 
key  economic  agencies  and  ministries 
and  other  agencies  and  ministries 
appropriate  to  the  Commission's 
topic(s).  The  number  of  private  sector 
Commission  members  will  be  limited 
and  will  be  determined  in  coordination 
with  the  Government  of  lapan  Members 
of  the  private  sector  delegation  will 
serve  for  one  term.  Members  who  wish 
to  serve  additional  terms  must  applv 
under  the  same  rules  as  other  future 
prospective  members 

Private  sector  members  are  fully 
responsible  for  travel,  lodging  and 
personal  expenses  associated  with  their 
participation  in  the  Commission  Thev 
will  receive  no  compensation  The 
private  sector  members  will  serve  in  a 


representative  rapacitv.  presenting  the 
views  and  interests  of  the  particular 
business  sector  in  which  they  operate; 
private  sector  members  are  not  special 
government  employees  Candidates  will 
be  vetted  for  pending  business  before 
the  Commerce  Department  and  United 
States  Trade  Representative  Members 
from  the  private  sector  will  be  chosen 
based  on  criteria  set  forth  in  this  Notice. 

No  later  than  two  months  after 
completion  of  the  first  annual  meeting, 
the  two  Governments  will  conduct  a 
review  of  the  Commission  to  assess  the 
structure  and  effectiveness  of  the  forum 
and.  as  appropriate,  implement 
improvements. 

Candidate  Eligibility  and  Selection 
Procedures 

The  process  for  recruiting  and 
selecting  Commission  members  from  the 
U.S.  private  sector  is  based  on  objective. 
wTitten  criteria  developed  in  accordance 
with  the  Annex  to  the  Joint  Statement. 
The  Annex  can  be  found  at  the 
Commerce  Department  website:  http:// 
^vK-\v.mac  doc  gov /japan/ source/menu/ 
partnership/ partnershipZ  html  A 
candidate  s  partisan  political  activities 
(including  political  contributions)  are 
not  relevant  to  and  will  not  be 
considered  part  of  the  selection  process. 

To  be  eligible  for  consideration,  all 
candidates  must  be  a  U.S.  citizen  and 
not  a  registered  foreign  agent  under  the 
Foreign  .\gents  Registration  .^ct  of  1938 
(FARA). 

All  requests  for  consideration  will  be 
reviewed  by  a  General  Secretariat, 
which  is  composed  of  officials  from  the 
Department  of  Commerce  and  the  Office 
of  the  United  States  Trade 
Representative.  Members  of  the  General 
.Secretariat  will  evaluate  each 
submission  based  on  the  evaluation 
criteria  and  provide  a  ranking  of 
Excellent.  Good,  or  Poor.  Each  ranked 
request  for  consideration  will  be  sent  to 
the  Assistant  Secretarv-  for  Market 
Access  and  Compliance.  Department  of 
Commerce,  and  the  Assistant  United 
States  Trade  Representative  (AUSTR) 
for  Japan  (the  "Selecting  Officials"')  for 
final  selection.  The  Selecting  Officials 
will  review  the  rankings  and  comments 
of  the  review  team  and  will  determine 
the  candidates  who  will  be  selected  for 
the  commission 

Evaluation  Criteria 

In  re\iewing  prospective  members,  a 
Government  Secretariat,  composed  of 
officials  from  the  Department  of 
Commerce  and  the  Office  of  the  United 
States  Trade  Representative,  will 
consider  the  following  evaluation 
criteria: 
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•  Experience  in  executive  level 
positions,  such  as  CEO  of  U.S. 
companies;' 

•  Experience  doing  business  with  or 
in  )apan: 

•  Expertise  in  the  topic  to  be 
considered  by  the  Commission.  In  2002. 
the  topic  will  be  "creating  an 
environment  for  sustainable  growth: 
Raising  productivity  and  corporate 
revitalization:" 

•  Commitment  to  undertali^p  any 
necessan  preparatory  work  and  to 
participate  In  any  preparatory  meetings 
and  the  Commi.ssion  meeting  itself; 

•  Commitment  to  assume  the  costs  of 
travel,  lodging  and  other  personal 
expenses  related  to  Commission 
participation; 

•  Contributitms  to  membership 
diversity  based  on  company  size,  type, 
and  location;  and 

•  Other  considerations  relevant  to  the 
Commission  as  described  in  the  Annex 
to  the  U.S.-Iapan  [oint  .Statement  by 
President  Bush  and  Prime  Minister 
Koizumi  on  lune  30,  2001. 

Submission  Procedures  and 
Requirements 

To  be  considered  for  membership, 
please  provide  a  personal  resume  and 
materials  that  would  identify'  the 
following:  (!)  Name  and  title  of  the 
individual  requesting  consideration;  (2) 
name  and  address  of  the  company 
where  the  candidate  is  employed;  (3) 
company  s  product  or  service  line;  (4) 
company  size  (market  capitalization, 
annual  revenues,  number  of  employees); 
(5)  conipany"s  experience  in  lapan 
(exports,  sales,  employees,  years  in 
lapan);  (6)  whv  candidate  wishes  to  be 
considered  for  the  Commission;  and  (7) 
the  particular  sector  of  the  business 
community  the  candidate  would 
represent 

Third  parties,  such  as  trade 
associations  and  government  officials, 
may  nominate  or  endorse  potential 
candidates,  but  candidates  must  submit 
their  own  letters  to  be  considered  for 
Commission  membership.  Referrals 
from  political  organizations  and  any 
references  to  political  contributions  or 
other  partisan  political  activities  will 


'  .\  L  .S  (.ompany  i.-s  defined  in  the  Procedurfs 
and  Rules  for  Industry  .Sector  Advi.sor\'  Committees 
as  a  Firm  inLorporaled  in  the  tinited  .States  (or  an 
unincorporated  i:  S.  firm  with  its  principal  places 
of  business  m  the  I  nited  States)  that  is  controlled 
by  L  .S.  citizens  or  by  another  U.S.  entity,  .^n  entity 
is  not  a  l'  .S  company  if  50  percent  plus  one  shdre 
of  its  stock  (if  a  corporation,  or  a  similar  ownership 
interest  of  an  unin(  orporated  entity)  is  controlled, 
directly  or  indirectly,  by  non-l'.S.  citizens  or  non- 
U..S.,  entities  If  the  member  is  to  represent  an  entity 
or  corporation  with  10  percent  or  greater  non-l'  .S. 
ownership,  the  nominee  must  demonstrate  at  the 
time  of  nomination  that  this  ownership  interest 
does  not  constitute  control  and  will  not  adversely 
affect  his  or  her  ability  to  serve  on  the  Commission. 


not  be  considered  in  the  selection 
process. 

Please  send  requests  for  consideration 
on  company  letterhead  by  fax  or  letter. 
See  ADDRESSES.  Requests  sent  by  email 
will  not  be  considered.  Candidates 
chosen  for  membership  will  be  notified 
in  writing. 

Dated:  November  13,  2001. 
Chiling  Tong, 

Deputy  Afsistant  Secretary  for  Asia  and  the 
Pacific. 
[FR  Doc.  01-28885  Filed  11-19-01;  8:45  am] 

BILLING  CODE  3S1»«*-P 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[l,D.  111401A] 

Proposed  information  Collection; 
Comment  Request;  Economic  Data 
Collection  for  the  Trap  Fishery  in  the 
U.S.  Caribt)ean 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection:  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  lanuary  22.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6086. 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  jim  Waters,  Department  of 
Commerce,  NOAA,  National  Marine 
Fisheries  Service,  101  Pivers  Island 
Road,  Beaufort,  NC  28516-9722,  (252- 
728-8710) 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Marine  Fisheries  Ser\'ice 
(NMFS)  proposes  to  conduct  a  survey  to 
collect  socio-economic  data  from  the 
Caribbean  (Puerto  Rico  and  the  United 
States  Virgin  Islands)  trap  fishery'.  The 
survey  intends  to  collect  revenue,  cost 


and  other  auxiliary  economic 
information,  e.g.,  vessel  characteristics 
and  capital  investment,  as  well  as  socio- 
demographic  information.  The 
information  collected  is  necessary  to 
evaluate  the  economic  impacts  of 
potential  gear  regulations  that  are  likely 
to  be  considered  by  the  Caribbean 
Fishery  Management  Council.  In 
addition,  the  information  will  be  used  to 
strengthen  and  improve  fishery 
management  decision-making,  satisfy 
legal  mandates  under  Executive  Order 
12866,  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(U.S.C.  1801  at.  seq.).  the  Regulatory 
Flexibility  Act.  the  Endangered  Species 
Act.  and  the  National  Environmental 
Policy  Act,  and  quantifv'  achievement  of 
performance  measures  in  the  NMFS 
Strategic  Operating  Plans. 

II.  Method  of  Collection 

The  socio-economic  information  will 
be  collected  via  personal  inter\new  with 
a  stratified  random  sample  of 
commercial  trap  fishermen,  with  strata 
defined  as  three  distinct  fishing  areas 
within  the  U.S.  Caribbean:  Puerto  Rico; 
St.  Croix.  U.S.  Virgin  Islands  (USVI); 
and  St.  Thomas/St.  lohn.  USVI.  One 
hundred  inter\iews  will  be  completed 
in  total;  sixty  (60)  interviews  in  Puerto 
Rico;  twenty  (20)  interviews  in  St. 
Croix;  and  twenty  (20)  interviews  in  St. 
Thomas/St.  John. 

III.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Revien-  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary-  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  9.  2001. 

Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

-(FR  Doc.  01-28925  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.1 11301  A] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishen,^ 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Texas 
Habitat  Protection  Advison,'  Panel  (AP). 
DATES:  The  AP  meeting  is  scheduled  to 
begin  at  9  a.m.  on  December  4.  2001 , 
and  will  conclude  by  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hobby  Airport  Hilton.  8181  Airport 
Boulevard.  Houston.  Texas  77061: 
telephone  713-645-3000. 

Council  address:  Gulf  of  Mexico 
Fishery-  Management  Council,  3018  U.S 
Highway  301  North,  Suite  1000,  Tampa, 
Florida.  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Richard  Leard.  Senior  Fisherv'  Biologist, 
at  the  Gulf  of  Mexico  Fishen.' 
Management  Council.  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
Florida.  33619;  telephone  813-228- 
2815. 

SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  AP  will  discuss  the  U.S. 
Fish  and  Wildlife  Service  terracing 
project  in  Galveston  Bay;  the  Jumbilee 
Cove  habitat  restoration  project;  the 
Galveston  Bay  Foundation  terracing 
project  in  Galveston  Bay;  the  use  of  oil 
dispersants  on  a  shallow  water  oil  spill 
of  opportunity;  and  review  the  Council's 
Freshwater  Inflow  Policy.  The  AP  will 
also  receive  an  update  on  the  Essential 
Fish  Habitat  Environmental  Impact 
Statement. 

The  Texas  Habitat  AP  is  part  of  a 
three-unit  Habitat  Protection  AP  of  the 


Gulf  of  Mexico  Fishery  Management 
Council.  The  principal  role  of  the  APs 
is  to  assist  the  Council  in  addressing 
issues  related  to  Essential  Fish  Habitat 
(EFH)  and  other  habitat  and  ecological 
relationships  supporting  the  marine 
resources  of  the  Gulf  of  Mexico.  APs 
serve  as  a  first  alert  system  to  call  to  the 
Council's  attention  proposed  projects 
being  developed  and  other  activities 
which  may  adversely  impact  the  Gulf 
marine  fisheries  and  their  supporting 
habitat.  The  APs  may  also  provide 
advice  to  the  Council  on  EFH,  as  well 
as  policies  and  procedures  for 
addressing  environmental  affairs. 

Although  non-emergency  issues  not 
contained  on  the  agendas  may  come 
before  the  AP  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Actions  of 
the  AP  will  be  restricted  to  those  issues 
specifically  identified  in  the  agendas 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishen.- 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Acconimodations 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815  This  meeting 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiiiar\-  aids 
should  be  directed  to  ,\nne  Alford  at  the 
Council  (see  ADDRESSES)  bv  November 
27.2001. 

Dated:  November  15.  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
[FR  Dor  01-28928  Filed  n-l*-01:  8:45  am) 

BILUNG  CODE  3S10-22-f> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  11 1301 D] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishen.' 
Management  Council  (Council)  will 
hold  meetings  of  its  Advison.'  Panel 
Selection  Committee,  Scientific  and 
Statistical  Selection  Committee. 


Information  &  Education  Committee, 
Habitat  Committee.  Dolphin  Wahoo 
Committee.  Controlled  .Access 
Cximmittee,  Law  Enforcement 
Committee.  Snapper  Grouper 
Committee  and  a  joint  meeting  of  the 
Snapper  Grouper  Committee,  Snapper 
Grouper  .^dvisorv  Panel  and  the 
Scientific  and  Statistical  Committee 
(SSC)  Public  conunent  periods  will  be 
held  during  some  of  the  meetings  There 
will  also  be  a  full  Council  Session. 
DATES:  The  meetings  will  be  held  in 
December  2001    See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Blockade  Runner  Beach  Resort,  275 
Waynick  Drive,  Wrightsville  Beach.  NC; 
telephone:  (1-800)  541-1161  or  (910) 
256-2251. 

Copies  of  documents  are  available 
from  Kim  Iverson.  Public  Information 
Officer,  and  South  .Atlantic  Fisher\- 
Management  Council.  One  Snuthpark 
Circle.  Suite  306.  Charleston.  SC  29407- 
4699. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson.  Public  Information  Officer; 
telephone:  843-571-4366;  fax:  843- 
769-^520:  email: 
kim.npnon'&safmc.net. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

1.  Adxisory  Panel  Selection  Committee 
Meeting.  December  3 .  2001.  1  p.m.-J 
p.m. 

The  Advison.-  Panel  Selection 
Committee  will  meet  in  a  closed  session 
to  review  membership  applications  and 
develop  recommendations. 

2  Scientific  and  Statistical  Selection 
Committee  Meeting:  December  3,  2001, 

3  p.m  -4  p.m. 

The  Scientific  and  Statistical 

Selection  Committee  will  meet  in  a 
closed  session  to  review  candidates  for 
appointment  to  the  SSC  and  develop 
recommendations. 

3.  Information  &■  Education  Committee 
Meeting:  December  3,  2001.  4  p  m -6 
p.m 

The  Information  &  Education 
Committee  will  meet  to  review  current 
materials,  projects  and  activities, 
develop  goals  and  objectives,  and 
identif\-  needs  related  to  public 
outreach. 

4  Habitat  Committee  Meeting: 
December  4.  2001.  8:30  am -10:30  am. 

The  Habitat  Committee  will  meet  to 
review  the  status  of  the  Sargassum 
Fishen.'  Management  Plan  (FMP). 
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rovipw  rorommpndations  from  the 
Habitat  Advisorv  Panel,  rpview  habitat 
and  en\'irnr mental  pnlicics  and  modify 
as  neco.s.sary.  evaluatt»  allowing  rock 
shrimp  trawling  in  or  near  the  Oculina 
Habitat  Area  of  Particular  Concern 
(HAPC)  by  vessels  with  Vessel 
Monitoring  Systems  (VMS)  and  address 
Erosvstem  FMP  issues. 

5.  Dolphin  Wahoo  Committee  Meeting: 
December  4.  2001.  10:30  a.m.-12  noon 

The  Dolphin  Wahoo  Committee  will 
meet  to  re\iew  Draft  Environmental 
Impact  Statements  (DEIS)  and  NMFS 
L nmments  on  the  draft  Dolphin  Wahoo 
FMP,  discuss  new  economic  analytical 
recjuirements,  discuss  NMFS  action  on 
the  emerijenrv  rule  request  regarding 
dolphin  ami  wahoo  management,  and 
develop  recommendations  regarding  the 
Dolphin  Wahoo  FMP  for  formal 
Secretarial  review. 

6.  Controlled  Access  Committee 
Meeting:  December  4.  2001.  1 .30  p.m.- 

5:30  p.m. 

H-'uiiining  at  1:30  p.m.,  a  public 
hi'dnni;  will  he  held  cm  rock  shrimp 
Mdximum  Sustainable  Yield  (MSY). 
Optimum  Yield  (OY)  and  status 
determination  criteria. 

Following  the  public  hearing,  the 
Controlled  .-Kcct'ss  Committee  will  meet 
to  discuss  new  economic  analvtical 
re(]uirements  for  FMPs  and  review  the 
Qualitative  Vessel  Capacity  Report  from 
NMFS  The  Committee  will  also  review 
DEIS  comments  on  Shrimp  Amendment 
5  (rock  shrimp  limited  access),  approve 
changes  to  the  document  and  make 
recommendations  for  submission  to  the 
Secretary  of  Commerce. 

7.  t/ju  Enforcement  Committee  Meeting: 
/>■(  f-niher  5,  2001.  8:30  a.m.-W:30  a.m. 

The  l,aw  Enforcement  Committee  will 
meet  to  rev:,.w  and  comment  on 
Snapper  Crouper  Amendment  13, 
review  anii  ( ununent  on  proposed 
Marine  Protec  ted  Area  (MPA)  sites, 
discuss  the  joint  Law  Enforcement 
t'ommittee  and  .Advisorv  Panel  meeting, 
and  discxiss  law  enfonement  options  in 
light  of  the  (  urrent  world  security 
situation  (i.e..  emergency  rule  request  to 
require  Vessel  Monitoring  Systems 
(VMS). 

8.  hint  Snapper  Grouper  Committee, 
.Advisor,'  Panel  and  Assessment  Group. 
'inH  Scientific  &■  Statistical  Committee 
.Meeting:  December  5,  2001.  10:30  a.m.- 
12  noon  and  1 .30  p.m.-6:30  p.m. 

The  Snapper  Grouper  Committee, 
A(i\  isory  Panel,  Assessment  Group  and 
the  Scientific  tk  Statistical  Committee 
will  meei  to  review  the  red  porgy 
assessment  and  projections,  review 


Snapper  Grouper  Amendment  13 
options,  review  Snapper  Grouper 
Amendment  14  options  (marine 
protected  area  sites)  and  discuss 
additional  stock  assessment  updates. 

9.  Snapper  Grouper  Committee  Meeting 
December  6.  2001.  8:30  a.m.-12  noon. 

The  Snapper  Grouper  Committee  will 
meet  to  review  and  comment  on  the 
following:  Proposed  actions  for 
Amendment  13  to  the  Snapper  Grouper 
Fishery  Management  Plan  including 
permit  transfers,  snowy  grouper  and 
golden  tilefish  management,  prohibition 
of  the  sale  of  mutton  snapper  in  May 
and  [une,  review  of  stock  status  for 
speckled  hind  and  warsaw  grouper  and 
evaluation  of  current  regulations, 
spawning  site  closures  and  other 
measures.  The  Committee  will  also 
reach  a  decision  regarding  the  red  porgv 
assessment  and  projections,  and 
develop  recommendations  for  the 
Council  on  Snapper  Grouper 
Amendment  14  options  (marine 
protected  area  sites). 

10.  Council  Session:  December  6,  2001. 
1:30  p.m.-6:00  p.m. 

From  1:30  p.m.-l:45  p.m.,  the  Council 
will  have  a  Call  to  Order,  introductions 
and  roll  call,  adoption  of  the  agenda, 
and  approval  of  the  June  2001  meeting 
minutes. 

From  1:45  p.m.-2:15  p.m..  the  Council 
will  hold  elections  for  Chairman  and 
Vice-Chairman  and  make  presentations. 

From  2:15  p.m.-4:15  p.m.,  the  Council 
will  hear  a  report  from  the  Snapper 
Grouper  Committee  regarding  the  red 
porgy  assessment  and  projections, 
decisions  on  Snapper  Grouper 
Amendments  13  and  14  options  and 
finalize  the  Grav's  Reef  Memorandum  of 
Understanding  (MOU). 

From  4:15  p.m.-5:15  p.m..  Beginning 
at  4:15  pjm.,  a  public  comment  period 
will  be  held  on  Shrimp  Amendment  5 
(rock  shrimp),  immediately  following 
the  comment  period,  the  Council  will 
hear  a  report  from  the  Controlled  Access 
Committee  regarding  Shrimp 
Amendment  5  and  make  any  necessarv 
changes  to  the  document  for  submission 
to  the  Secretary  of  Commerce  for 
approval. 

From  3:15  p.m.-5:30  p.m.,  the  Council 
will  hear,  a  report  from  the  Scientific 
and  Statistical  Selection  Committee  and 
appoint  Dew  members  to  the  Scientific 
and  Statistical  Committee,  (closed 
session) 

From  5:30  p.m.-6  p.m.,  the  Council 
will  hear  a  report  from  the  Advisory 
Panel  Selection  Committee  and  appoint 
new  Advisory  Panel  members,  (closed 
session) 


11.  Council  Session-  December  7.  2001, 
8:30  a.m. -3  p.m. 

From  8:30  a.m. -9  am  .  the  Council 
will  hear  a  report  from  the  Law 
Enforcement  Committee  regarding 
potential  law  enforcement  action  in 
light  of  the  world  security  situation. 

From  9  a.m.-lO  am.,  the  Council  will 
hear  a  report  from  the  Dolphin  Wahoo 
Committee  Beginning  at  9:4,5  a.m..  a 
public  comment  period  will  be  held 
regarding  the  proposed  Dolphin  Wahoo 
FMP.  Immediately  following  the  public 
comment  period,  the  Council  will  make 
changes  to  the  document  as  appropriate 
and  approve  it  for  submission  to  the 
Secretary  of  Commerce. 

From  10  a.m.-10:30  a.m..  the  Council 
will  hear  a  report  from  the  Joint 
Executi\e  and  Finance  Committees,  and 
approve  priority  activities  and  the 
budget  for  Calendar  Year  (CY)  2002. 

/■>o/7i  10  30  a.m.-10:45  a.m..  the 
Council  will  hear  a  report  from  the 
Information  &  Education  Committee. 

From  10:45  a.m.-l  1:15  a.m..  the 
Council  will  hear  a  report  frrmi  the 
Habitat  Committee  and  make  a  decision 
on  allowing  rock  shrimp  trawling  in  or 
near  the  Oculina  HAPC  bv  vessels  with 
VMS. 

From  11:15  a.m. -12  nnnn.  the  Council 
will  hear  a  report  regarding  activities 
from  the  NMFS  South  East  Fisheries 
Science  Center  and  an  update  on  the 
.Atlantic  Coast  Coop(>raiive  Statistics 
Program  (ACCSP). 

From  1:30  p.m  -2  p.n\..  the  Council 
will  hear  NMFS  status  reports  on 
Golden  Crab  Amendment  ?,.  Allowable 
gear  rule  change  request,  anti  Calico 
Scallop  Section  7  submissions.  NMFS 
will  also  give  status  reports  on  landings 
for  Atlantic  king  mackerel.  Gulf  king 
mackerel  {eastern  zone).  Atlantic 
Spanish  mackerel.  snow\'  grouper  & 
golden  tilefish.  wreckfish.  greater 
amberjack  and  south  .Atlantic 
octocorals 

From  2  p.m.-3  p.m..  the  Council  will 
hear  agency  and  liasion  reports,  discuss 
other  business  and  upcoming  meetings. 

Documents  regarding  these  issues  are 
available  from  the  (Council  office  (see 
ADDRESSES) 

Although  non-eniergencv  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subje(  ts  of  formal 
Council  action  during  this  meeting. 
Council  action  will  he  restricrted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
ol  this  notice  that  require  i-mt^gency 
action  under  section  305(c)  of  the 
Magnuson-Stcvens  .Act.  provided  the 
public  has  been  notified  of  the  C^ouncil's 
intent  to  take  final  action  to  address  the 
emergency. 
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Special  Accommodations 

These  meetinu.-'  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  November  30,  2001. 

D.itiMl   \  ■\<T.A>fr  15,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  01-28929  Filed  11-19-01:  8:45  am] 

BILUNG  CODE  351&-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Reduction  of  Charges  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

Novcritinr  16.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITAl 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

(barges. 

EFFECTIVE  DATE:  November  21    2001 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
I'nger.  International  Trade  Specialist. 
Office  of  Textiles  and  .Apparel.  L'.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Siection  204  ot  me  .Agricultural 
Act  of  19.56.  as  amended  (7  U.S.C.  1854): 


Executive  Order  11651  of  March  3.  1972.  as  The  Committee  for  the  Implementation  of 

amended.  On  Iiine  26.  2001.  in  response  to  a  req¥eitftKik^^fiaHt8-lBii!il6tii-9iBMylKan)Vi^ublished| 


On  June  26.  2001.  in  response  to  a 
request  from  the  Government  of  Turkey, 
CITA  published  an  adjusted  limit  for 
Category  350  from  Turkey.  As  a  result 
of  administrative  error,  the  adjusted 
limit  was  incorrect,  and  the  correct  limit 
was  published  on  September  10.  2001. 
During  the  interim  period,  the 
Government  of  Turkey  issued  visas,  and 
exporters  and  importer  engaged  in 
commercial  transactions,  in  reliance  on 
the  limit  published  on  June  26.  Since 
June  26.  CITA  has  published  other 
directives  which  provided  additional 
quota  to  Turkey  in  this  categon,'.  As 
parties  relied  on  the  amount  published 
on  June  26.  CITA  is  instructing  U.S. 
Customs  to  reduce  the  charges  applied 
to  the  limit  established  in  the  directive 
dated  October  27.  2000.  for  goods 
exported  in  2001,  for  Category  350  by 
9,533  dozens,  the  amount  that  CITA  has 
determined  would  permit  Turkey  to 
ship  the  full  amount  published  on  June 
26. 

D.  Michael  Hutc  hinsori 

Actmg  Lnainnan.  Lummitteeforthe 
Implementation  of  Textile  Agreements. 

Committee  for  tht   ImplcmcnliJlKm  of  Textile 
Agreements 

NovemtHT  16.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Pursuant  to  a  CITA  decision  to  take  into 
account  the  impact  of  an  administrative 
error,  effective  on  Novemt)er  21.  2001,  you 
are  directed  to  reduce  the  charges  applied  to 
the  limit  established  in  the  directive  dated 
Ot:tober  27.  2000.  for  goods  exported  in  2001 . 
for  Category  350  by  9.533  dozens. 


action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  [)oc.  01-29109  Filed  11-16-01;  2:01  pml 

BILLING  CODE  35'0-OB   S 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No  02-05] 

36(bH1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  PL.  104- 
164  dated  21  '':',\  nqf> 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms. 

I.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  02-11  with 
attached  transmittal  and  policy 
justification. 

Dated:  November  9.  2001 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
BNJJNG  COOE  SOOI-Oe-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301 -2800 


30  OCT  2001 
In  reply  refer  to: 
1-017012208 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of  I 

Representatives  | 

Washington,  D.C.  20515-6501 


Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

i 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  02-05,  concerning  the 
Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the 
Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  for  defense 
articles  and  services  estimated  to  cost  $288  million.  Soon  after  this  letter  is  delivered  to 
your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


AjlMJ 


Richard  J.  Millies 
Acting  Director 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Conunittee  on  Armed  Services 
House  Committee  on  Appropriations 
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TransmitUl  No.  02-05 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)         Prospective  Purchaser:  Taipei  Economic  and  Cultural  Representative  OfTice  in 
the  United  States 


(ii)        Total  Estimated  Value: 

Major  Defense  Equipmenf^ 

Other 

TOTAL 


$  0  million 
$288  million 
$288  million 


(iii)         Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  This  sale  will  provide  funds  for  the  establishment 
of  a  Cooperative  Logistics  Supply  Support  Arrangement  (CLSSA)  for  spare 
parts  in  support  of  F-5E/F,  C-130H,  and  F-16A/B  aircraft,  and  for  U.S.  systems 
and  sub-systems  of  the  Indigenous  Defense  Fighter  aircraft. 

(iv)         Military  Department:  Air  Force  (KDH) 

(v)        Prior  Related  Cases,  if  any: 

FMS  case  KDG  -  $150  million  -  12Novi>9 
EMS  case  KDF  -  $140  million  -  10Mar98 

(vi)         Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Aereed  to  be  Paid:  none 

(vii)        Sensitivity  of  Technolo£y  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

(viii)         Date  Report  Delivered  to  Congress:  30  OCT  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  Cooperative 
Logistics  Supply  Support  Arrangement 

The  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested 
the  possible  establishment  of  a  Cooperative  Logistics  Supply  Support  Arrangement  (CLSSA) 
for  spare  parts  in  support  of  F-5E/F,  C-L^OH.  and  F-1 6 A/B  aircraft,  and  for  U.S.  systems  and 
sub-systems  of  the  Indigenous  Defense  Fighter  (IDF)  aircraft.  The  estimated  cost  is  $288 
million. 


This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

These  spare  parts  are  required  to  assure  that  aircraft  and  aircraft  systems  previously 
procured  from  the  United  States  are  maintained  in  a  mission  capable  status.  The  recipient 
will  have  no  difficulty  utilizing  these  additional  spare  parts. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region.  i 

Procurement  of  these  items  w  ill  be  from  the  many  contractors  providing  similar  items  to  the 
U.S.  armed  forces.  There  are  no  offset  agreements  proposed  in  connection  with  this  (sotential 
sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  and  contractor  representatives  to  the  recipient. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  01-28892  Filed  1 1-19-01:  8:4.')  ami 

BILLING  CODE  5001  -08-C 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

agency:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 

meetings. 

SUMMARY:  The  Defense  Science  Board 

will  mt'ct  in  closed  session  on  Februarv' 
27-2H, 2002;  May  15-16, 2002; and 
October  23-24,  2002.  at  the  Rpnta^nn, 
Arlington,  \'irginia 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Socretan,'  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  Sc 
Logistics  on  scientific  and  technu.al 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Sc:ience 
Board  will  <iis(.iiss  interim  findings  and 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  disc:uss  plans  for  future 
(.onsideration  of  scientific  and  technical 


aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  posture  and  homeland 
security. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II).  it  has  been  determined  that 
these  Defense  Science  Board  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  that,  accordingly,  these 
meetings  will  be  closed  to  the  public. 

Dated:  I<)ovember  9,  2001. 
L.M.  Bynum. 

Alternate  VSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  D'K    f)l-2a8q4  Filed  11-19-01:  8:4.5  ami 

BILUNG  COM  S001-O8-M 


i 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisor^'  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSBj  Task  Force  on  Vulnerability 


Assessment  will  meet  in  closed  session 
on  November  13-14.  2001.  at  SAIC. 
4001  Fairfax  Drive.  Suite  500.  .Arlington 
\'A:  and  on  November  29-30.  2001,  at 
Rockefeller  University,  New  York  City, 
N"^'.  The  Task  Force  re\ie\v  will  focus 
on  providing  the  Secretary  of  Defense  an 
alternative  analytic  perspective  for 
assessing  potential  terrorist  attacks  on 
the  United  States  within  the  next  12 
months. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretarv  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  ik 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  focus  on  "out-of- 
the-box"  thinking  and  scenarios  to 
assess  vulnerabilities  to  human  life, 
economy,  military  power,  domestic 
political  morale  and  stability,  external 
political  influence  and  prestige  The 
Task  Force  will  provide  illustrative 
scenarios  and  suggested  methods  for 
ongoing  threat  and  vulnerability 
assessments,  particularly  during 
Operation  Enduring  Freedom. 
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In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92^63.  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C  552b(c)(l),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public 

Due  to  critical  mission  requirements 
and  the  short  time  frame  to  accomplish 
this  requirement,  there  is  insufficient 
time  to  provide  timely  notice  required 
by  section  10{aK2)  of  the  Federal 
Advisory  Committee  Act  and  subsection 
101-6. 1015(b)  oftheGSA  Final  Rule  on 
Federal  .advisory  Committee  .A.ct  and 
subsection  101-6, 101 5(b)  of  the  GSA 
Final  Rule  on  Federal  Advisory 
Committee  .Management.  41  CFR  part 
101-6,  which  further  requires 
publication  at  least  15  calendar  days 
prior  to  the  first  meeting  of  the  Task 
Force  on  Vulnerability  Assessment. 

Dated   November  9,  2001. 

L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  01-2889.3  Filed  11-19-01;  8:45  am] 

BILUNG  COO€  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary.  DoD 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  one  system 
of  records  notice  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  L'.S.C  552a).  as  amended. 
DATES:  The  changes  will  be  effective  on 
December  20.  2001  unless  comments  are 
recened  that  would  result  in  a  contrars 
determination 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator.  Records 
Management  Section.  Washington 
Headquarters  Ser\'ices,  1155  Defense 
Pentagon,  Washington.  DC  20301-1155 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  Bosworth  at  (703)  601^725 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  use.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 


below  followed  by  the  notice,  as 
amended,  published  m  its  entirety  The 
proposed  amendments  are  not  within 
the  pur\-iew  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  svstem 
report. 

Dated  November  9,  2001. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DSMC  02 

SYSTEM  NAME: 

Defense  Systems  .Management  College 
(DSMC)  Student  Files  (February  22. 
1993    58  FR  10227). 

CHANGES: 


SYSTEM  NAME; 

Delete  entry  and  replace  w  ith 
'Defense  Acquisition  University  Student 
Files' 

SYSTEM  location: 

Delete  entry  and  replace  with  Office 
of  the  Registrar.  Defense  Acquisition 
University,  9820  Belvoir  Road   Ft 
Belvoir.  \\\  22060-5565 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Replace  Defense  Systems 
Management  College  (DSMC)'  with 
Defense  Acquisition  University'. 


storage: 

.^idd  to  entry  and  computerized  data 
bases.' 

RETRIEVABILrrV: 

.\dd  to  the  entry  'Computer  databases 
are  accessed  by  name  and  Soc  lal 
Security  Number 

safeguards: 

.■\dd  to  entry  Computer  records  are 
protected  by  individual  passwords  and 
the  system  is  a  security-accredited  web 
based  network.' 


system  MANAGER(S)  and  ADDRESS: 

Delete  entr\  and  replace  with 
Registrar.  Defense  Acquisition 
University.  9820  Belvoir  Road.  Ft 
Belvoir.  \'.\  22060-5565.' 


DSMC  02 

SYSTEM  NAME: 

Defense  .Acquisition  University 
Student  Files. 


SYSTEM  LOCATION: 

Office  o(  the  Registrar.  Defense 
-Acquisition  University.  9820  Belvoir 
Road   Ft   Belvoir  \'A  22060-5565 

CATEGORIES  OF  INDfVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current,  former,  and  nominated 
students  of  the  Defense  Acquisition 
University  (DAU). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  includes  name,  dependent  data, 
Social  Security  Number,  career  brief 
application  form,  security  clearance, 
college  transcripts,  correspondence. 
D.M'  grades,  instructor  and  advisor 
evaluations,  education  reports,  official 
orders,  current  address,  and  individual's 
photograph  and  other  personal  and 
experience  historical  data  on  past  and 
present  students 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  use.  136.  Under  Secretary  of 
Defense  for  Personnel  and  Readiness; 
DoD  Directive  5000.57,  Defense 
Acquisition  University;  and  E.O.  9397 

fSSNl- 

PURPOSE(S); 

This  data  is  used  by  college  officials 
to  provide  for  the  administration  of  and 
a  record  of  academic  performance  of 
current,  former,  and  nominated 
students;  to  verify  attendance  and 
grades;  to  select  instructors;  to  make 
decisions  to  admit  students  to  programs 
and  to  release  students  from  programs; 
to  serve  as  a  basis  for  studies  to 
determine  improved  criteria  for 
selecting  students;  to  develop  statistics 
relating  to  duty  assignments  and 
qualifications.  This  data  is  used  by  the 
Registrar  m  preparing  locator  directories 
of  current  and  former  students  which 
are  disseminated  to  students,  former 
students  and  other  appropriate 
individuals  and  agencies  for  purposes  of 
administration;  by  college  officials  in 
preparing  student  biographical  booklets. 
student  rosters,  and  press  releases  of 
student  graduations  and  to  evaluate 
quality  content  of  various  courses  This 
data  may  be  transferred  to  any  agency  of 
the  Department  of  Defense  having  an 
official  requirement  for  the  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  .Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD   Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD's 
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compilation  of  systems  of  records 
noticf  s  apply  to  this  svstem. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
cornputenzed  databases. 

RETRIEVABILrrV: 

Filed  records  are  sequenced 
alphabetically  by  last  name,  by  class, 
and  course.  Locator  cards  are  filed 
alphabetically  in  two  categories,  active 
students  (bv  course)  and  former 
students  Computer  databases  are 
accessed  by  name  and  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  maintained  m  locked 
cabinets,  in  an  area  accessible  only  to 
authorized  personnel   Buildinsj  is 
locked  during  non-business  h(jurs.  Onlv 
individuals  designated  as  having  a  need 
for  access  to  files  bv  the  svstem  managtT 
are  authorized  access  to  information  in 
the  files  Cximputer  records  are 
protected  by  individual  passwords  and 
the  system  is  a  security-accredited  web 
based  network. 

RETENTION  AND  D«SPOSAL: 

Records  are  permanent 

SYSTEM  MANAGER<5)  AND  ADDRESS: 

Registrar.  Defense  .Acquisition 
I'niversitv.  .ATTN:  9820  Belvoir  Road. 
Ft    BeUoir,  V.A -'20b(>-55B5. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  thi'mselves 
is  contained  in  this  svstem  should 
address  written  inquiries  to  the 
Registrar.  Defense  Acquisition 
Universitv.  .ATTN:  HQ-.\S-REG.  9820 
Belvoir  Road.  Ft.  Belvoir,  VA  22060- 

Written  requests  for  information 
should  contain  full  name,  Social 
Security  Number,  current  address  and 
telephone  number,  and  course  and  class 
of  individual,  and  must  be  signed 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  svstem  >houlfi  address  written 
inquiries  to  the  Registrar.  Defense 
Acquisition  Universitv,  ATTN:  HQ-AS- 
REG,  9820  Belvoir  Road   Ft   Belvoir.  VA 
2206(>-.t565 

Written  requests  for  information 
should  contain  full  name.  Social 
Security  Number,  current  address  and 
telephone  number,  and  course  and  class 
of  individual,  and  must  be  signed. 


For  personal  visits,  the  individual 
must  provide  acceptable  identification. 
such  as  an  ID  card  or  driver's  license. 

CONTESTlhtt  RECORD  PROCEDURES: 

The  tJSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81:  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES 

Information  is  provided  by  the 
individual,  supervisors,  employers, 
instructors,  advisors,  examinations,  and 
official  military  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Dor    01-2889,'i  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  5001-08-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Amend  Systems  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  records 
systems  subject  to  the  Privacv  Act  of 
1974.  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  20,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agencv.  ATTN:  TAPC-PDD-RP,  Stop 
5603.  6000  6th  Street,  Ft,  Belvoir,  VA 
22060-5603. 

FOR  FURTHFR  INFORMATION  CONTACT:  Ms 
lanu  e  Thdrntoii  at  (70.^]  806-4390  or 
DSN  656-4390  or  Ms,  Christie  King  at 
(7031  an6-1~n  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  II.SC.  552a),  as 
amended   h.ive  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a).  as 


amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated.  November  9.  2001 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0040-1   DASG 

SYSTEM  NAME: 

Professional  Consultant  Control  Files 
(August  7.  1997.  62  FR  42524), 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'used  or"  from  entry. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entr\'  and  replace  with  Name, 
Social  Security  Number,  address, 
curriculum  vitae,  appointment,  duties, 
experience,  compensation  of  appointed 
consultants.' 


PURPOSE(S): 

Revise  entry  to  read  'To  evaluate  and 
appoint  select  individuals  as 
professional  consultants.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph. 


RETRIEVABILTTY: 

Delete  entry  and  replace  with  'By 
name.' 

***** 

A0040-1   DASG 

SYSTEM  NAME: 

Professional  Consultant  Control  Files. 

SYSTEM  LOCATION: 

Office  of  the  Surgeon  General. 
Headquarters.  Department  of  the  Army; 
U.S.  Army  Medical  Command;  U.S. 
Army  Medical  Command.  Europe:  U.S. 
Army  Medical  Command.  Korea. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Armv's 
compilation  of  system  of  records 
notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  has  been 
appointed  as  a  professional  consultant 
in  the  professional  medical  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name.  Social  Security  Number, 
address,  curriculum  vitae.  appointment. 
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duties,  experience,  compensation  of 
appointed  consultants 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

10  U.S.C.  3013.  Secretary-  of  the  Array; 

10  U.S.C.  Chapter  55.  Medical  and 
Dental  Care;  .Army  Regulation  40-1. 
Composition.  Mission,  and  Function  of 
The  Arm\  Medical  Department:  and 
E.G.  9397  (SSN). 

PURPOSE{S): 

To  evaluate  and  appoint  select 
individuals  as  professional  consultants. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552afb)(3)  as  follows: 

The  DoD  Blanket  Routine  I'^es'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system  of 
records. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

B\  name. 

SAFEGUARDS; 

Records  are  maintained  in  secured 
areas  accessible  only  to  authorized 
individuals  having  offirial  need 
therefore  in  the  performance  of  assigned 
duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  1  year  after 
termination  of  consultant's 
appointment. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Informatum  Officer.  Office  of 
the  Surgeon  General.  US.  Arm\' 
Medical  Command.  2050  Worth  Road. 
Suite  13.  Fort  Sam  Houston.  TX  78234- 
6013 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  svstem  should 
address  written  inquiries  to  Chief 
Information  Officer.  Office  of  the 
Surgeon  General.  U.S.  Armv  Medical 
Command.  2050  Worth  Road,  Suite  13. 
Fort  Sam  Houston,  TX  78234-6013 

For  verification  purposes,  the 
individual  should  provide  the  full 


name.  c:urrent  address  and  telephone 
number,  and  signature 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Chief  Information  Officer, 
Office  of  the  Surgeon  General,  US 
Army  Medit.al  Command.  2050  Worth 
Road.  Suite  13.  Fori  Sam  Houston,  TX 
78234-6013 

For  verification  purposes,  the 
individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  ac(;:essing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES; 

From  the  individual.  Army  records 
and  reports. 

EXEMmONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Dor  01-2889''  Filed  11-19-01;  8:45  am 

BILUNG  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DOD 
ACTION:  Notice  to  Alter  a  System  of 
Records. 


SUMMARY:  The  Department  of  the  Army 

is  altering  a  svstem  of  records  notice  in 
its  existing  inventory'  of  record  systems 
subject  to  the  Privacy  Act  of  1974.  (5 
U.S  C  552a).  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  20.  2001  unless  comments  are 
received  which  result  in  a  contrary' 
determination. 

ADDRESSES:  Records  .Management 
Division.  l/.S  Armv  Records 
Management  and  Declassification 
Agenc\ .  ATTN  TAPC-PDD-RP.  Stop 
5603.  6000  bth  Street,  Ft.  Belvoir,  VA 
22060-5603 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
lanice  Thornton  at  ■;703i  806-4390  or 
DSN  656-4390  or  Ms   Christie  King  at 
(703]  806-37n  or  DSN  656-3-':  1 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacv 


Act  of  1974.  15  U.S.C.  552aj.  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  9.  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  .Affairs,  and  the  Office  of 
Management  and  Budget  iOMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8.  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  November  13,  2001. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0601-222  USMEPCOM 

SYSTEM  NAME: 

AS\'AB  Student  Test  Scoring  and 
Reporting  System  (February-  22.  1993.  58 
FR  10002).  ' 

CHANGES: 


SYSTEM  NAME. 

Delete  entry  and  replace  with  Armed 
Services  Military'  Accession  Testing'. 

SYSTEM  LOCATION: 

Repidce  the  second  paragraph  with 
"Segments  exist  at  military'  entrance 
processing  stations  (MEPS)  in  the 
continental  United  States.  Alaska, 
Puerto  Rico,  and  Hawaii,  participating 
school  systems;  State  departments  of 
education/testing  agencies;  Brooks  Air 
Force  Base,  TX  78235-5352;  Defense 
Manpower  Data  Center,  400  Gigling 
Road.  Seaside.  CA  93955-6771;  Army 
Research  Institute.  5001  Eisenhower 
.Avenue.  Alexandria.  V,A  22333-5600; 
and  all  sen-ice  recruiters/recruiting 
commands.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices  ' 

CATEGORIES  OF  INDfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'job  corps'  from  entry-.  Add  to 
entry   the  National  Civilian  Community 
Corps,  and  vocational  students  (i.e.. 
technical  institutions),  as  well  as 
civilian  and  Active  duty  service 
members' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.AOd   .--dnk  t.^  ••:i!r\ 

AU'rHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry'  and  replace  with  10 
U.S.C.  133.  Under  Secretary  ofDefen.se 
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for  Acquisition;  10  U.S.C.  3013. 
Secretary  of  the  Army;  Technology,  and 
Logistics,  Armv  Regulation  601-222, 
Armed  Services  Military  Personnel 
Accession  Testing  Programs;  and  E.O. 
9397  (SSN).' 


STORAGE: 

.^dd  to  entry   file  cabinets,  and 
electronic  storage  media/databases' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
■Records  are  maintained  in  locked  room 

or  filing  cabinets,  and  are  only 
accessible  to  duthonzed  personnel. 
Automated  data  systems  are  further 
protected  by  use  identification  and 
manual  controls  ' 

RETENTION  AND  DISPOSAL; 

Delete  entry  and  replace  with  'Test 
score  transmittals  and  qualification  test 
answers  records  are  maintained  for  one 
year  then  destroyed  Test  material 
inyentory  files  are  maintained  until 
inventory  is  approved,  then  destroy 
when  no  longer  needed  for  conducting 
business,  but  not  longer  than  B  years." 
***** 

A0601-222  USMEPCOM 
SYSTEM  NAME: 

.\rmed  Services  Military  Accession 

Testing. 

SYSTEM  LOCATION: 

Primarv  location;  U.S.  Militarv 
Entrance  Processing  Command.  2834 
Green  Bay  Road,  North  Chicago.  IL 
60064-3094. 

Segments  exist  at  militarv  «'ntrance 
processing  stations  (MKPS)  in  the 
continental  United  States,  Alaska, 
Puerto  Rico,  and  Hawaii,  participating 
school  systems;  State  departments  of 
education/testing  agencies;  Brooks  Air 
Force  Base,  TX  78235-.5352;  Defense 
Manpower  Data  Center,  400  Gigling 
Road.  Seaside.  CA  93955-6771;  Army 
R('sear(  h  institute,  5001  Eisenhower 
Avenue.  Alexandria,  VA  22333-5600; 
and  all  service  recruiters/recruiting 
commands.  Official  mailing  addresses 
are  published  as  an  appendi.x  to  the 
.•\rmy's  compilation  of  record  systems 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

High  st.hool.  (.ollege,  the  National 
('i\  ilian  Community  Corps,  and 
vocatir)nal  students  (i.e.,  technical 
institutions),  as  well  as  civilian  and 
.\ctive  duty  service  members,  who  have 
been  administered  a  version  of  the 


Armed  Services  Vocational  Aptitude 
Battery  (ASVAB), 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name.  Social  Security 
Number,  address  and  telephone 
number,  date  of  birth,  sex,  ethnic  group 
identification,  educational  grade,  rank, 
booklet  number  of  ASVAB  test, 
individual's  plans  after  graduation,  and 
individual  item  responses  to  each  of  the 
10  ASVAB  subtests. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C,  133.  Under  Secretary  of 
Defense  for  Acquisition:  10  U.S.C.  3013. 
Secretarv'  of  the  Army;  Technology,  and 
Logistics:  Army  Regulation  601-222. 
Armed  Services  Military  Personnel 
Accession  Testing  Programs;  and  E.O. 
9397  (SSN). 

PURPOSE{S): 

To  compute  and  furnish  test  score 
products  for  career/vocational  guidance 
and  group  assessment  of  aptitude  test 
performance;  to  establish  eligibility  for 
enlistment  and  verify  enlistment  and 
placement  scores  and  retest  eligibility; 
for  marketing  evaluation,  assessment  of 
manpower  trends  and  characteristics; 
and  related  statistical  studies  and 
reports 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C,  552a(b}{3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  /y-my's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Microfiche,  optical  mark  sense  answer 
sheets.  Computer  magnetic  tapes,  file 
cabinets,  and  electronic  storage  media/ 
databases. 

RETRIEVABILrTY: 

By  individual's  name  and  Social 
Security  Number.- 

SAFEGUARDS: 

Records  are  maintained  in  locked 
room  or  filing  cabinets,  and  are  only 
accessible  to  authorized  personnel. 
Automated  data  systems  are  further 
protected  by  use  identification  and 
manual  controls 


RETENTION  AND  DISPOSAL: 

Test  score  transmittals  and 
qualification  test  answers  records  are 
maintained  for  one  year  then  destroyed. 
Test  material  inventory  files  are 
maintained  until  inventory  is  approved, 
then  destroy  when  no  longer  needed  for 
conducting  business,  but  not  longer 
than  6  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander.  L.S  Military  Entrance 
Processing  Command.  2834  Green  Bay 
Road.  North  Chicago.  IL  60064-3094. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  them  is 
contained  in  this  system  should  address 
written  inquiries  to  the  appropriate 
Military  Entrance  Processing  Station. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Armv's 
compilation  of  record  systems  notices. 

Individual  should  provide  his/her  full 
name.  Social  Security  Number,  date 
tested,  address  at  the  time  of  testing, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  them  contained  in 
this  system  should  address  written 
inquiries  to  the  appropriate  Military- 
Entrance  Processing  Station.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

Individual  should  provide  his/her  fiill 
name.  Social  Security  Number,  date 
tested,  address  at  the  lime  of  testing, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  .Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  .Armv  Regulation  340- 
21;  32  CFR  part  505:  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  ASVAB 
tests. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6). 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c),  and  (e)  and  published  in  32 
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CFR  part  505.  For  additional 
information  contact  the  system  manager. 
[PR  Doc,  01-28898  Filed  11-19-01;  8:45  am) 

BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Available  Buildings  and  Land  at 
Military  Installations  Designated  for 
Closure:  Naval  Air  Station,  Bart>ers 
Point.  Oahu,  HI 

AGENCY:  Department  of  the  Navy,  DoD 
action:  Notice. 

SUMMARY:  This  Notice  provides 
information  regarding  additional 
surplus  property  at  the  Naval  Air 

Station.  Barbers  Point.  Oahu.  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A  Engel.  Head.  BR.-\C  Real 
Estate  Section,  Naval  Facilities 
Engineering  Command,  1322  Patterson 
Avenue  SE..  Suite  1000.  Washington 
Navv  Yard.  DC  20374-5065.  telephone 
(202)  685-9203.  or  I.M   Kilian.  Director. 
Real  Estate  Department.  Pacific 
Di\ision.  Naval  Facilities  Engineering 
Command.  258  Makalapa  Drive.  Suite 
100.  Pearl  Harbor,  HI  96860-3134. 
telephone  (808)  472-1503.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
notice  [i.e.  acreage,  floor  plan,  sanitary 
facilities,  exact  street  address,  etc.). 
contact  Mr.  Roger  Au.  Base  Operating 
Support.  Pacific  Division.  Naval 
Facilities  Engineering  (~ommand,  258 
Makalapa  Drive,  Suite  100.  Pearl 
Harbor,  HI  96860-3134,  telephone  (808) 
474-5946 

SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Air  Station,  Barbers  Point  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Art  of  1990,  Public  Law  101-510.  as 
amended  Pursuant  to  this  designation, 
in  October  1995.  approximately  2,146.9 
acres  of  land  and  related  facilities  at  this 
installation  were  determined  surplus  to 
the  federal  Government  and  available 
for  u.se  by  (a)  non-federal  public 
agencies  pursuant  to  various  statutes 
which  authorize  conveyance  of  propertv 
for  public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinnev  Homeless  Assistance  Act 
(42  U.S.C.  11411).  as  amended  In  June 
1997,  a  second  determination  was  made 
that  5.7  acres  of  land  and  related 
facilities  at  this  installation  were 
surplus  to  the  Federal  Government.  On 
September  4.  2001,  a  third 
determination  was  made  that  54  9  acres 
of  land  and  related  facilities  at  this 


installation  are  surplus  to  the  federal 
Government 

Notice  of  Surplus  Propert> 

Pursuant  to  paragraph  (7)(B)  of 
section  2905tb)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding 
redevelopment  authority  and  additional 
surplus  property  at  the  Naval  Air 
Station   Barbers  Point,  is  published  in 
the  Federal  Register: 

Redevelopment  .Authority 

The  local  redevelopment  authority  for 
the  Naval  Air  Station,  Barbers  Point,  HI, 
for  purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Barbers  Point  .Naval  Air 
Station  Redevelopment  Commission. 
The  Barbers  Point  Naval  Air  Station 
Redevelopment  Commission  was 
appointed  by  the  Governor  of  the  State 
of  Hawaii  to  provide  advice  on  the 
redevelopment  of  the  closing  Air 
Station,  A  cross  section  of  community 
interests  is  represented  on  the 
Commission,  The  point  of  contact  is  Mr. 
William  Bass,  Executive  Director, 
Barbers  Point  Naval  Air  Station 
Redevelopment  Commission,  PO  Box 
75268.  Kapolei.  HI  96707-0268. 
telephone  (808)  692-7924  or  692-7925, 
facsimile  (808)  692-7926. 

Surplus  Propert>'  Descriptions 

The  following  is  a  listing  of  the 
additional  land  and  facilities  at  the 
Naval  Au  Station.  Barbers  Point  that 
were  declared  surplus  to  the  federal 
Government  on  September  4.  2001. 

Land 

Two  parcels  of  land  consisting  of 
appro.ximately  54.9  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  .Mr  Station.  Barbers  Point,  on  the 
island  of  Oahu.  State  of  Hawaii, 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 

land. 

— Storage  Buildings  Comments;  Two 

buildings  of  approximately  603  square 

feet 
— Generator  Building  Comments; 

.Approximately  328  square  feet. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  section 
2905(b')  of  the  Defense  Base  Closure  and 
Realignment  .Act  of  1990,  as  amended 
by  the  Base  C'losure  Communit\ 
Redevelopment  and  Homeless 


Assistance  Act  of  1994.  state  and  local 
Governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Air 
Station,  Barbers  Point,  shall  submit  to 
the  said  local  redevelopment  authority 
(Barbers  Point  Naval  Air  Station 
Redevelopment  Commission)  a  notice  of 
interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  additional  surplus  propertv, 
or  any  portion  thereof  A  notice  of 
interest  shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  paragraphs  7(C)  and 
(D)  of  said  section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Hawaii  the  date  by  which 
expressions  of  interest  must  be 
submitted.  In  accordance  with  section 
2(e)(6)  of  said  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  expressions  of 
interest  will  be  solicited  by  the  Barbers 
Point  Naval  Air  Station  Redevelopment 
Commission. 

Dated:  Novembers.  2001, 
T.|.  Welsh. 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  U.S.  .Vovy,  Federal  Register 
Liaison  Officer. 
|FR  Doc  01-28937  Filed  1 1-19-01 ;  8:45  ami 

BILLING  CODE  jeiO-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Chief  of  Naval  Operations 
Exe(  utive  Panel  is  to  conduct  a  briefing 
of  the  High  Impact  Technology  Working 
Group  to  the  Chief  of  Naval  Operations. 
This  meeting  will  consist  of  discussions 
relating  to  technologies  to  enhance  the 
\a\\  s  role  in  the  war  on  terrorism. 
DATES:  The  meeting  will  be  held  on 
November  27.  2001,  from  1  p.m.  to  1:30 
p  m 

ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  the  Chief  of  Naval 
Operations.  2000  Na\\  Pentagon. 
Washington.  DC  20350-2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Christopher  .Agan,  CNO 
Executive  Panel.  4825  Mark  Center 
Drive.  .Alexandria.  \'.\  22311.  telephone 
(703)681-6205. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federsil 
Advison'  Committee  Act  (5  U.S.C.  app. 
2).  these  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are.  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  m  writing  that  the 
public  mterest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(cJll]  of 
Title  5.  United  States  Code. 

Dated:  .November  9.  2001. 
T.|.  Welsh. 

Lieutenant  Commander.  U.S.  Navy,  fudge 
Advocate  General's  Corps.  Federal  Register 
Liaison  Officer. 

|FR  Doc.  01-28q,'i6  Filed  11-19-01;  8:45  ami 

BILUNQ  CODE  MIO-WT-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Nav\-,  DoD. 
ACTION:  Notice  to  amend  record  system. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notice  in  its  mventory  (jf  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C  552a).  as  amended. 
DATES:  The  amendments  will  be 
effective  on  December  20.  2001  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy.  PA/FOLA 
Policy  Branch.  Chief  of  Naval 
Operations  (N09B10),  2000  Navv 
Pentagon,  VVashmgton,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Doris  Lima  at  (202)  685-6545  or  DSN 
325-6545 

SUPPLEMENTARY  INF0RMATK3N:  The 

Department  of  the  Navy's  record  system 
notices  for  records  svstems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navv  proposes 
to  amend  a  system  of  records  notice  in 
its  mventorv  of  record  svstems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
pur\'iew  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 


or  altered  systems  reports.  The  records 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  November  9,  2001. 
L,Nf.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N05041-1 

SYSTEM  NAME: 

Inspector  General  (IG)  Records  (June 
5,  2000.  65  PR  35620). 

Changes: 

SYSTEM  LOCATION: 

Delete  ■Building  200,  1014  N  Street, 
SE.,  Suite  100,  Washington,  DC  20374- 
5006;"  and  replace  with  ■1014  N  Street, 
SE.,  Suite  100,  Washington  Navv  Yard, 
DC  20374-5006;' 


N05041-1 
SYSTEM  NAME: 

Inspector  General  (IG)  Records. 

SYSTEM  location: 

Office  of  the  Naval  Inspector  General, 
1014  N  Street,  SE.,  Suite  100, 
Washington  Navy  Yard,  DC  20374- 
5006;  Inspector  General  offices  at  major 
commands  and  activities  throughout  the 
Department  of  the  Navy  and  other  naval 
activities  that  perform  inspector  general 
(IG)  functions.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDtVlDUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  has  been  the  subject 
of,  witness  for,  or  referenced  in  an 
Inspector  General  (IG)  investigation,  as 
well  as  any  individual  who  submits  a 
request  for  assistance  or  complaint  to  an 
Inspector  General 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters/transcriptions  of  complaints, 
allegations  and  queries;  tasking  orders 
from  the  Department  of  Defense 
Inspector  General,  Secretary  of  the 
Navy,  Chief  of  Naval  Operations,  and 
Commandant  of  the  Marine  Corps; 
requests  for  assistance  from  other  Navy/ 
Marine  Corps  commands  and  activities; 
appointing  letters;  reports  of 
investigations,  inquiries,  and  reviews 
with  supporting  attachments,  exhibits 
and  photographs;  records  of  interviews 
and  synopses  of  interviews;  witness 
statements;  legal  review  of  case  files; 
congressional  inquiries  and  responses; 
administrative  memoranda;  letters  and 
reports  of  action  taken;  referrals  to  other 
commands;  letters  to  complainants  and 


subjects  of  investigations;  court  records 
and  results  of  non-judicial  punishment; 
letters  and  reports  of  adverse  personnel 
actions:  financial  and  technical  reports, 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5014.  Office  of  the  Secretary 
of  the  Navy;  10  U.S.C.  5020.  Naval 
Inspector  General;  details;  duties; 
SECNAVINST  5430.5 7F.  Mission  and 
Functions  of  the  Naval  Inspector 
General.  Ianuar\'  15.  1993. 

PURPOSE(S): 

To  determine  the  facts  and 
circumstances  surrounding  allegations 
or  complaints  against  Department  of  the 
NavT  persoimel  and/or  Navy/Marine 
Corps  activities. 

To  present  findings,  conclusions  and 
recommendations  developed  from 
investigations  and  other  inquiries  to  the 
Secretary-  of  the  Navy,  Chief  of  Naval 
Operations,  Commandant  of  the  Marine 
Corps,  or  other  appropriate 
Commanders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U,S,C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  mav 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  computerized 
database. 

RETRIEVABILfTY: 

By  subject's  or  complainant's  name; 
case  name;  case  number;  and  other  case 
fields. 

SAFEGUARDS: 

Access  is  limited  to  officials/ 
employees  of  the  command  who  have  a 
need  to  know.  Files  are  stored  in  locked 
cabinets  and  rooms.  Computer  files  are 
protected  by  software  systems  which  are 
password  protected 

RETENTION  AND  DISPOSAL: 

Permanent.  Retired  to  Washington 
National  Records  Center  when  four 
years  old.  Transfer  to  the  National 
Archives  and  Records  Administration 
when  20  years  old. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Naval  Inspector  General.  1014  N 
Street.  SE,  Suite  100.  Washington  Navy 
Yard.  DC  20374-5006  or  the  local 
command's  IG  office.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navys  compilation  of  systems  of 
records  notices. 

NOTIRCA^nON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Naval 
Inspector  General.  1014  N  Street,  SE, 
Suite  100.  Washington  Navy  Yard.  DC 
20374-5006  or  the  relevant  command's 
IG  office.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  the  full 
name  of  the  requester  and/or  case 
number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Naval  Inspector  General. 
1014  N  Street.  SE.  Suite  100. 
Washington  Navy  Yard.  DC  20374-5006 
or  the  relevant  command's  IG  office. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  NavTS 
compilation  of  systems  of  records 
notices. 

The  request  should  include  the  full 
name  of  the  requester  and/or  case 
number. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211,5;  32  CFT?  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Complainants:  witnesses;  Members  of 
Congress;  the  media;  and  othet 
commands  or  government  agencies. 

EXEMPTKWS  CLAIMED  FOR  TXE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(l). 

Investigatory  material  compiled  for 
law  enforcement  pm-poses  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  pnvilege.  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  Vvhich  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 


except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701.  subpart  G  For  additional 
information  contact  the  system  manager. 

[PR  Dor   01-28896  Filed  11-19-01;  8:45  amj 
BILUNG  CODE  5001 -01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request    ' 

AGENCY:  Department  of  Education. 
summary:  The  Acting  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
bv  the  Paperwork  Reduction  Act  of 
1995 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  20,  2001 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator.  Affairs. 
Attention:  Cristal  Thomas.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW  .  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
CAThomas@omb  eop  gov 

SUPPLEMENTARY  INF0RMATK)N:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutor.'  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following;  (1)  Type  of  review  requested, 
eg.  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 


the  collection;  (4j  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated   November  14.  2001. 
Wilham  Burrow. 

.Acting  Leader.  Regulatory  Information 
Management.  Office  of  the  Chief  Information. 
Officer. 

Student  Financial  .Assistance 

Tv7?e  of  Re\iew  Revision 

Title  Federal  Direct  Consolidation 
Loan  Program  .Application  Documents. 

Frequency  On  Occasion 

Affected  Public  Businesses  or  other 
for-profit;  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,028,500 

Burden  Hours  681.875 

Abstract:  These  forms  are  the  means 
by  which  an  applicant  applies  for/ 
promises  to  repay  a  Federal  Direct 
Consolidation  Loan  and  a  lender  verifies 
an  eligible  loan  to  be  consolidated. 

Requests  for  copies  of  the  proposed 
information  coliection  request  may  be 
accessed  from  http://edicsweb  ed  gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Marvland 
Avenue.  SW  ,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651   Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO  Rl\iG@ed  gov  or  faxed  to 
202-708-9346  Please  specif>'  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and  or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
loe.Schubarf&ed.gov  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  I  TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[pR  Do(    01-28886  Filed  11-19-01:  8.45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

summary;  The  .Acting  Leader. 
Regulatory  Information  Management 
Group  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
bv  the  Paperwork  Reduction  Act  of 
1995. 
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DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before 
Dpcpmber  20,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  (Dffice  of 
Information  and  Regulatorv  Affairs. 
Attention:  Lauren  Wittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget,  725  17th 
Street,  NW..  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  WittenbergSomb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
.3506  of  the  Paperwork  Reduction  Act  of 
1Q9,T  (44  r  S  C  Chapter  .35)  requires 
that  the  Office  nf  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests,  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
wiiuld  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations  The  Acting 
Leader.  Regulator>'  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new.  revision,  extension,  existing  or 
reinstatement;  f2)  Title;  (3)  Summar\'  of 
the  collection,  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information,  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/r)r  Recordkeeping 
burden  OMB  invites  public  comment. 

Dated:  November  14,  2001. 
William  Burrow. 

Acting  Li-adtT.  Regulatory'  Information 
Managpment.  Office  of  the  Chief  Information. 
Offirt-r 

Office  of  Special  Education  and 
Rehabilitative  Services 

Tvpp  of  Review:  New. 

titlf:  Evaluation  of  the  Projects  with 
industry  (PWI)  Program. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions;  Individuals  or  household; 
State,  Local,  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Repnrtms,  and  Recordkeeping  Hour 
Burden:  Responses:  462.  Burden  Hours: 
540 

Abstract  The  Evaluation  of  the  PWI 
program  will  provide  the  Rehabilitation 


Services  Administration  (RSA)  and 
other  federal  officials  with  information 
needed  to  assess  the  extent  to  which 
program  purposes  are  being  fulfilled. 
The  data  to  be  obtained  will  also  enable 
RSA  to  identify  the  impact  of  recent 
regulatory  changes  on  the  program  and 
to  determine  the  ongoing  utility  of,  and 
need  for  revisions  to,  the  program's 
compliance  indicators  and  performance 
indicators  on  the  Government 
Performance  and  Results  Act  (GPRA). 
Respondents  to  information  requests 
will  include  PWI  staff,  local  Vocational 
Rehabilitation  agency  staff.  Business 
Advisory  Council  members,  employers 
of  former  PWI  participants,  local 
workforce  investment  board  members, 
and  staff  of  local  one-stop  job  centers. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  706-6287  or  via  her  internet 
address  Sheila.CareySed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Seirvice  (FIRS)  at  1-800-877- 
8339.      I 

IFR  Doc.  01-28887  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EL02-20-0O0] 

California  Independent  System 
OperatorCorporation,  California 
EiectricityOversight  Board,  Public 
Utilities  Commission  of  the  State  of 
CalrfornlaComplainants.  v.  Pacific  Gas 
and  Electric  Company,  Respondent; 
Notice  of  Complaint 

November  14,  2001 

Take  notice  that  on  November  13, 
2001,  the  California  Independent 
System  Operator  Corporation  (the  ISO), 
the  California  Electricity  Oversight 
Board,  and  the  Public  Utilities 
Commission  of  the  State  of  California 
submitted  a  complaint  pursuant  to 


section  206  of  the  Federal  Power  Act.  16 
U.S.C.  824e.  against  Pacific  Gas  and 
Electric  Company  (PG&E)  alleging  that 
certain  rates,  referred  to  as  the  Fixed 
Option  Payments,  payable  by  the  ISO 
under  certain  reliability  must  run  (RMR) 
contracts  between  the  ISO  and 
respondent  are  unjust  and  unreasonable. 

Complainants  allege  that  the  currently 
effective  Fixed  Option  Payments  were 
set  by  a  series  of  settlements  in  1999 
and  2000.  that  covered  most  RMR  units, 
including  those  owned  by  PG&E. 
Complainants,  along  with  the  major 
California  investor-owned  utilities, 
including  PG&E,  sought  to  lower  the 
cost  of  the  Fixed  Option  Payment  in 
Docket  Nos.  ER98-495-000.  et  al  In  an 
initial  decision  in  that  proceeding, 
issued  June  7,  2000,  the  Presiding 
Administrative  Law  Judge  adopted  the 
"net  incremental  cost"  method  for 
calculating  the  Fixed  Option  Payment. 
Claimants  assert  that  the  same  method, 
applied  to  the  respondents'  RMR  units, 
would  yield  Fixed  Option  Payments 
lower  than  those  currentlv  in  affect. 
Complainants  ask  that  the  Commission 
institute  an  investigation,  set  a  refund 
date  of  January  12.  2001.  and  defer 
further  action  pending  its  decision  on 
exceptions  in  Docket  Nos.  ER98-495- 
000.  et  al. 

Copies  of  the  complaint  were  served 
on  respondents  and  on  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385,211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  3. 
2001.  Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  December 
3,  2001 .  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
in\Tv. /erc.gov  using  the  "RIMS"  link. 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Secretary. 

[PR  Do(    01-28948  Filed  11-19-01;  8:45  am) 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-42-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  14.  2001. 

Take  notice  that  on  November  7. 
2001.  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  to  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  December  1 1 .  2001 : 

Fourth  Revised  Sheet  No.  3 
Twelfth  Revised  Sheet  No.  232 
Tenth  Revised  Sheet  No  233A 
Fourth  Revised  Sheet  No.  281G 
Twelfth  Revised  Sheet  No.  283A 
Seventeenth  Revised  Sheet  No.  284 
First  Revised  Sheet  No.  463 
First  Revised  Sheet  No.  464 

CIG  states  that  these  tariff  sheets  are 
being  tendered  to  clarif\'  the  conditions 
of  service  for  its  Automatic  Parking  and 
Lending  Ser\'ice. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatorv-  Commission. 
888  First  Street.  N'E..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwv^-.  fere. gov  using  the  "RIMS"  link, 
select  'Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a){l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-28957  Filed  11-19-01;  8:45  am] 

BILLING  CO0€  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-44-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  14.  2001 

Take  notice  that  on  Novemt>er  9. 
2001.  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  October  1.  2001 

CIG  states  that  these  tariff  sheets  are 
being  submitted  to  consolidate  the 
provisions  of  two  sets  of  CIG  tariff 
sheets  with  overlapping  provisions  that 
became  effective  on  October  1.  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NT..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  ser\-e  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ww^v■. ferc.gov  using  the    RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Fihng  "  link. 

David  P,  Boergers, 

Secretory, 

[FR  Dor  01-28959  Filed  11-19-01:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP02-43-000] 

Egan  Hub  Partners.  L.P.:  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Novemt>er  14,  2001. 

Take  notice  that  on  November  8, 
2001.  Egan  Hub  Partners,  LP.  (Egan 
Hub)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No,  1. 
the  tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing,  to  be  effective  on 
December  1.  2001. 

Egan  Hub  states  that  the  purpose  of 
this  filing  is  to:  (1)  reflect  the 
implementation  of  the  LINKr  System  for 
Egan  Hub  effective  on  December  1 , 
2001 .  including  related  changes  to  Egan 
Hub  s  capacity  release  and  nomination 
processes,  and  (2)  request  a  limited 
waiver  of  the  requirements  for 
Electronic  Data  Interchange/Electronic 
Delivery-  Mechanism  and  Flat  File/ 
Electronic  Deliven.'  Mechanism  related 
to  the  GISB  Version  14  standards  until 
such  time  as  requested  by  a  Part  284 
customer 

Egan  Hub  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ)'  Regulator*'  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www. /ere. gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inten.entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boer^ers, 

Sprretan'. 

IFR  Doc:  01-28958  Filed  11-19-01;  8:45  am) 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[t>ocket  No.  RP02-45-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  Filing 

November  14.  2001 

Take  notice  that  on  November  9, 
2001,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  fihng  as  part  of  its  FERC 
Gas  Tariff,  .Second  Revised  Volume  No. 
1.  Thirteenth  Revised  Sheet  No.  7  and 
Seventh  Revised  Sheet  No.  48,  proposed 
to  be  effective  Ianuar\'  1,  2002. 

Great  Lakes  states  that  the  tariff  sheets 
described  above  reflect  the  revised 
funding  surcharges  for  the  Gas  Research 
Institute  (GRI)  for  the  year  2002.  These 
surcharges  were  approved  bv  the 
Commission  in  its  letter  order  issued 
September  19,  2002.  in  Docket  No. 
RPOO-31 3-000.  in  which  it  also 
approved  GRI's  funding  for  its  year  2002 
research,  development,  and 
demonstration  (RD&D)  program  and  its 
2002-2006  five-vear  RD&D  plan 

An\  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Ciommission's  Regulations.  Protests  will 
be  considered  hv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
An\  person  wishing  [o  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vnnv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-28960  Filed  11-19-01;  8:45  am] 

BILUriG  CODE  S717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 9-000] 

Illinois  Municipal  Electric  Agency 
Complainant,  v.  Louisville  Gas  & 
Electric  Company  Respondent;  Notice 
of  Complaint 

November  14,  2001. 

Take  notice  that  on  November  9. 
2001.  the  Illinois  Municipal  Electric 
Agency  tendered  for  filing  a  complaint 
against  Louisville  Gas  &  Electric 
Companv  in  order  to  seek  the 
establishment  by  the  Commission  of  an 
effective  refund  date  in  coimection  with 
rate  reductions  expected  as  a  result  of 
IMEA's  motion  being  filed 
simultaneously  herewith  in  Docket  No. 
ER98-1438. 

Any  fierson  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  November  29, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  November 
29.  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  mav 
also  be  viewed  on  the  web  at  http:// 
wH^v./ercgov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

SecKtary. 

IFR  Do(    01-28947  Filed  ll-ltMll;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-41-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

November  14.  2001. 

Take  notice  that  on  November  6. 
2001,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1,  Twentieth 
Revised  Sheet  No.  25,  to  be  effective 
January  1,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  the  Gas  Research 
Institute  (GRI)  Surcharge  in  accordance 
with  Section  39  of  the  General  Terms 
and  Conditions  of  Natural's  Tariff.  The 
GR]  surcharges  were  approved  by  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Letter 
Order  issued  September  19.  2001,  in 
Docket  No.  RPOl-434-000.  to  be 
effective  January  1.  2002. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy-  Regulator^-  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
■www. fere. gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

SecTKlary. 

(FR  Dor.  01-28956  Filed  11-19-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 8-000] 

NEO  California  Power  LLC, 
Complainant,  v.  California  Independent 
System  Operator  Corporation, 
Respondent;  Notice  of  Complaint 

Novemtjer  14.  2001. 

Take  notice  that  on  November  13. 
2001 .  NEO  California  Power  LLC  (NEO 
California)  hereby  filed,  pursuant  to 
section  206  of  the  Federal  Power  Act 
(FPA)  16  U.S.C.  824e(1994).  and  rules 
2006  and  212  of  the  Commission's  rules 
of  practice  and  procedure.  18  CFR 
385.206  and  385.212.  against  the 
California  System  Independent  Operator 
Corporation  (Cal  ISO),  NTO  California 
states  that  the  Cal  ISO  has  violated  the 
Commission's  orders,  as  well  as 
Agreements  (SRA)  from  NEO 
California's  new  generation  facilities 
constructed  to  help  relieve  the 
California  energy  crisis;  (2)  providing 
NEO  California  with  a  creditworthy 
buyer  for  the  capacity-  under  the  SRAs, 
or]3)  assuring  NEO  California  that  it 
would  be  paid  for  capacitv  sales  under 
the  SR.^s. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  .Street.  NE..  Washington.  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  3. 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  December 
3.  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inten'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretar\-. 

(FR  Doc   01-28946  Filed  11-19-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2359-000] 

Portland  General  Electric  Company; 
Notice  of  Filing 

November  14.  2001. 

Take  notice  that  on  October  15.  2001. 
Portland  General  Electric  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  notice  of  withdrawal  of 
the  energy  imbalance  portion  of  the 
revisions  filed  June  19.  2001  to  the 
Second  Revised  Volume  No.  8  of  its 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commissions  Rules  of  Practice 
and  Procedure  [18  CFR  385.211  and 
385.214]  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
30.  2001,  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  .\ny  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://w^'\\'.  fere. gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-28950  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-21-000] 

Southwestern  Public  Service 
Company,  Complainant  v.  Golden 
Spread  Electric  Cooperative,  Inc., 
Respondent;  Notice  of  Complaint 

Novemtjer  14.  2001. 

Take  notice  that  on  November  13, 
2001.  Southwestern  Public  Ser\ice 


Company  (SPS)  filed  a  Complaint 
against  Golden  Spread  Electric 
Cooperative.  Inc.  (Golden  Spread) 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.206.  and  in 
compliance  with  the  confidentiality 
requirements  set  forth  in  18  CFR 
388,112.  SPS  claims  that  Golden  Spread 
has  violated  certain  provisions  of  a 
Commitment  and  Dispatch  Agreement 
by  and  between  SPS  and  Golden 
Spread. 

Golden  Spread  has  been  served  a  copy 
of  the  Complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intenene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  3. 
2001   Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  December 
3.  2001 .  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  a\ailable 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wwH.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers. 

Secretary 

[FR  Doc.  01-28949  Filed  11-19-01;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  GT02-5-000] 

Wiriiston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

November  14.  2001 

Take  notice  that  on  November  8. 
2001.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  \'olume  No.  1,  the 
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following  revised  tariff  sheet,  to  become 
effective  November  8,  2001: 

Sixth  Revised  Sheet  No.  373 

Williston  Basin  states  that  it  has 
revised  the  above-referenced  tariff  sheet 
found  in  section  48  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1,  to 
remove  an  inactive  receipt  point.  Point 
ID  No.  00895  (Bowdoin  Area  Mainline), 
from  Williston  Basin's  Bowdoin  Pool. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385,214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  mav  also  be 
viewed  on  the  web  at  httpJ/ 
www.ferc.gov  using  the  'RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary 

(FR  Doc.  01-28951  Filed  11-19-01;  8:45  am] 

BILLING  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-20-000,  et  al.] 

Green  Country  Energy,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

•N'ovember  13   2001 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Green  Country  Energy.  LLC 

iDo(  ket  Nos.  EC02-20-O00  and  EL02-17- 
000 ! 

Take  notice  that  on  November  6, 
2001.  Green  County  Energy,  LLC 
(Applicant)  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(Commission),  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  to  transfer  certain 
jurisdictional  facilities  to  one  or  more 
special  purpose  limited  liability 
companies  for  purposes  of  a  sale- 
leaseback  financing.  Applicant  is 
developing  a  795  MW  (summer  rated) 
generating  facility  (Facility)  located  in 
Jenks,  Oklahoma.  Applicant  also 
requests  that  the  Commission  disclaim 
jurisdiction  under  the  FPA  with  respect 
to  the  passive  owner/lessor  that  will 
assume  ownership  of  the  Facility  for 
financing  purposes  only. 

Comment  date:  November  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Energy  Supply  Company. 
LLC 

[Docket  No.  EC02-21-OOOi 

Take  notice  that  on  November  7, 
2001.  Allegheny  Energy  Supply 
Company,  LLC,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  for  a  leaseback-type 
financing  transaction  involving 
Hatfield's  Ferry  Power  Station.  The 
Applicant  has  requested  Commission 
action  on  an  expedited  basis. 

Comment  date:  November  28.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Calpine  Eastern  Corporation  Mirant 
Americas  Energy  Marketing.  L.P. 
Mirant  New  England.  LLC  Mirant 
Canal.  LLC  and  FPL  Energy,  LLC  v.  ISO 
New  England  Inc. 

[Docket  No.  ELOl-124-OOll 

ISO  New  England  Inc. 

(Docket  No.  ER01-2559-O03| 

Take  notice  that  on  November  5, 
2001 ,  ISO  New  England  Inc.  made  a 
compliance  filing  in  response  to  the 
October  24,  2001  Order  in  these 
Dockets. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding,  and 
upon  NEPOOL  Participants,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States. 

Comment  date:  December  5,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ameren  Services  Company 

(Docket  Nos.  EROl -11 36-003] 

Take  notice  that  on  November  7,  2001 
Ameren  Services  Company,  on  behalf  of 
Ameren  Operating  Companies, 
submitted  the  compliance  filing  to  the 
Federal  Energy  Regulatory  Commission 


(Commission)  required  by  the 
Commission's  October  23.  2001  order  in 
Docket  Nos.  EROl-1 136-000,  EROl- 
1136-001.  and  EROl-1 136-002.  Copies 
of  this  filing  were  served  on  all  parties 
included  on  the  Commission's  official 
ser\'ice  list  established  in  this 
proceeding  and  on  all  affected  state 
commissions. 

Comment  dafe.-  November  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Madison  Gas  and  Electric  Company 

(Docket  No.  ER02-288-O00] 

Take  notice  that  on  November  8, 
2001,  Madison  Gas  and  Electric 
Company  (MGE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
Generation-Transmission  Must  Run 
Agreement  with  American  Transmission 
Company  LLC.  The  Must  Run 
Agreement  governs  the  terms  and 
conditions  for  the  dispatch  of  must  run 
generation  from  Blount  Generating 
Station  in  Madison.  Wisconsin,  to 
maintain  the  reliability  of  ATCLLC's 
transmission  system.  MGE  requests  that 
the  Must  Run  Agreement  be  made 
effective  on  December  15,  2001. 

Copies  of  the  filing  were  served  on  the 
American  Transmission  Company  LLC 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  29.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Midwest  Generation,  LLC 

[Docket  No.  ER02-289-O001 

Take  notice  that  on  November  8. 
2001,  Midwest  Generation,  LLC. 
(Midwest),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Third  Revised  Service 
Agreement  No.  1  under  Midwest's  FERC 
Electric  Tariff,  Original  Volume  No.  1 
(the  Collins  Generating  Station  Power 
Purchase  Agreement  between 
Commonwealth  Edison  Company  and 
Midwest)  and  First  Revised  Service 
Agreement  No.  3  under  Midwest's  FERC 
Electric  Tariff,  Original  Volume  No.  1 
(the  Coal  Generating  Stations  Power 
Purchase  Agreement  between 
Commonwealth  Edison  Company  and 
Midwest). 

Comment  date:  November  29.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ERu2-2yi>-uuuj 

Take  notice  that  on  November  8, 
2001,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
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(Midwest  ISO)  filed  with  the  Federal 
Energy  Regulator*'  Commission 
(Commission)  a  compliance  filing  for 
the  implementation  of  the  Midwest  ISO 
Process  for  the  Use  of  Network 
Resources  Outside  of  the  Midwest  ISO 
and  Evaluation  of  Competing  Requests 
for  Point-to-Point  Transmission  Service. 

The  Midwest  ISO  requested  that  the 
Commission  determine  that  the 
proposed  processes  shall  become 
effective  prior  to  December  15.  2001. 

Copies  of  this  filing  were 
electronically  served  upon  Midwest  ISO 
Members.  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region. 

Comment  date:  November  29.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER02-291-0001 

Take  notice  that  on  November  8, 
2001.  Wisconsin  Public  Service 
Corporation  (Public  Service)  tendered 
for  filing  with  the  Federal  Energy 
Regulator}-  Commission  (Commission) 
four  Generation-Transmission  Must  Run 
Agreements  with  American 
Transmission  Company.  LLC  (ATCLLC). 
The  Must  Run  Agreements  govern  the 
terms  and  conditions  for  the  dispatch  of 
real  and  reactive  power  from  Public 
Service's  Pulliam,  West  Marinette, 
Weston,  and  DePere  Energy  Center 
Plants  to  maintain  the  reliability  of 
ATCLLC's  transmission  system.  Public 
Service  requests  that  the  Must  Run 
Agreements  be  made  effective  on 
December  15.  2001. 

Copies  of  the  filing  were  served  upon 
ATCLLC  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  29.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Nuclear  Indian  Point  2.  LLC 

[Docket  Nos.  ER02-292-000| 

Take  notice  that  on  November  8. 
2001.  Entergy  Nuclear  Indian  Point  2. 
LLC  (ENIP2)'filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Capacity  Purchase 
Agreement  between  ENIP2  and 
Consolidated  Edison  Company  of  New 
York.  Inc.  for  the  long-term  sale  of 
installed  capacity  from  the  Indian  Point 
2  Nuclear  Generating  Station  to 
commence  November  1,  2001.  The  filing 
is  made  pursuant  to  ENIP2s  market- 
based  rate  tariff,  FERC  Electric  Tariff. 
Original  Volume  No.  1. 


Comment  date:  November  29.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-293-0001 

Take  notice  that  on  November  8, 
2001.  Virginia  Electric  and  Power 
Company  (Dominion  N'lrginia  Power) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Notice  of  Termination  of 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  with  Entergy  Power 
Marketing  Corp.  designated  as  First 
Revised  Service  Agreement  No.  107 
under  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  5.  Copies  of  the 
filing  were  sened  upon  the  Entergy 
Power  Marketing  Corp..  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  the 
termination  of  the  Service  Agreement  of 
January  7.  2002.  which  is  sixty  (60)  days 
from  the  date  of  filing  of  the  Letter  of 
Termination. 

Comment  date:  November  29,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power 
Company 

[Docket  No  ER02-294-000] 

Take  notice  that  on  November  8. 
2001 ,  Virginia  Electric  and  Power 
Company  (Dominion  Virginia  Power) 
tendered  for  filing  with  the  Federal 
Energy  Regulator.'  Commission 
(Commission)  Notice  of  Termination  of 
Firm  Point-To-Point  Transmission 
Service  Agreement  with  Entergy  Power 
Marketing  Corp.  designated  as  First 
Revised  Service  .\greement  No.  188 
under  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  5.  Copies  of  the 
filing  were  sen-ed  upon  the  Entergy 
Power  Marketing  Corp..  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  the 
termination  of  the  Service  .Agreement  of 
Januan.'  7.  2002.  which  is  sixty  (60)  days 
from  the  date  of  filing  of  the  Letter  of 
Termination. 

Comment  date:  November  28.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Duckrl  No  ER02-295-000I 

Take  notice  that  on  November  8, 
2001,  Virginia  Electric  and  Power 
Company  (Dominion  Virginia  Power) 


tendered  for  filing  with  the  Federal 
Energy  Regulator.-  Commission 
(Commission)  Notice  of  Termination  of 
Non-Firm  Point-To-Point  Transmission 
Service  .Agreement  with  Koch  Energy 
Trading.  Inc    designated  as  First  Revised 
Sen-ice  Agreement  No,  183  under  FERC 
Electric  Tariff.  Second  Revised  Volume 
No  5.  Copies  of  the  filing  were  served 
upon  the  Koch  Energy  Trading.  Inc., 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  the 
termination  of  the  Service  Agreement  of 
lanuarv'  7.  2002,  which  is  sixt>-  days 
from  the  date  of  filing  of  the  Letter  of 
Termination. 

Comment  date:  November  29.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-296-OO01 

Take  notice  that  on  November  8. 
2001,  \'irginia  Electric  and  Power 
Company  (Dominion  Virginia  Power) 
tendered  for  filing  with  the  Federal 
Energy  Regulatorv  Commission 
(Commission)  Notice  of  Termination  of 
Firm  Point-To-Point  Transmission 
Service  Agreement  with  Koch  Energy 
Trading  designated  as  First  Revised 
Service  .Agreement  No  134  under  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  5.  Copies  of  the  filing  were  served 
upon  the  Koch  Energy  Trading,  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  the 
termination  of  the  Service  Agreement  of 
January  7.  2002.  which  is  sixty  (60)  days 
from  the  date  of  filing  of  the  Letter  of 
Termination. 

Comment  date:  November  29.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-297-000| 

Take  notice  that  on  November  8, 
2001,  \'irginia  Electric  and  Power 
Company  (Dominion  Virginia  Power) 
tendered  for  filing  with  the  Federal 
Energy  Regulator,  Commission 
(Commission)  Notice  of  Termination  of 
Service  .Agreement  with  FPL  Energy- 
Senices.  Inc.  designated  as  First 
Revised  Service  Agreement  No.  173 
under  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  4.  Copies  of  the 
filing  were  served  upon  the  FPL  Energy' 
Services.  Inc..  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 
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Dominion  Virginia  Power  respectfully 
requests  a  waiver  of  the  Commission's 
regulation  to  permit  an  effective  date  of 
November  16.  2001,  as  requested  by  FPL 
Energy  Services.  Inc. 

Comment  date:  November  28.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Thompson  River  Co-Gen,  LLC 

lUockel  No   fc;R02-298-00Cl 

Take  notice  that  on  November  8, 
2001.  Thompson  River  Co-Gen.  LLC 
(Thompson)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  acceptance  of 
Thompson  Rale  Schedule  FERC  No.  1; 
the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  waiver  of  certain  Commission 
regulations 

Thompson  intends  to  sell  at 
wholesale  electricity  generated  from  a 
12'  2  megawatt  cogeneration  facility 
located  in  Thompson  Falls.  Montana,  to 
Montana  Power  Company  (MPC). 
Thompson  does  not  intend  to  make 
other  wholesale  sales  of  electricity  to 
any  entity  other  than  MPC.  Thompson 
is  an  LLC  with  passive  ownership 
interests,  and  Barr>'  Bates  and  Lawrence 
Underwood  are  the  General  Partners 
and  will  manage  the  day-to-day 
business  of  Thompson  Thompson  has 
no  legal  or  economic  interest,  and  is  not 
in  any  way  related  to,  any  utility  or 
other  entity  that  owns  any  generation, 
transmission  or  other  jurisdictional 
facilities 

Comment  date:  November  29.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Power  and  Light 
Company 

(Docket  No  ER02-299-000I 

Take  notice  that  on  November  9, 
2001,  Wisconsin  Power  and  Light 
Company  (WP&L)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  two 
Generation-Transmission  Must  Run 
Agrtements  with  Americcui 
Transmission  Company.  LLC.  The  Must 
Run  Agreements  govern  the  terms  and 
conditions  for  the  dispatch  of  real  and 
reactive  power  from  WP&L's  Columbia 
Energy  Center  Plant  and  the  Rock 
County  Plants  to  maintain  the  reliability 
of  ATCLLC's  transmission  system 
WP&L  requests  that  the  Must  Run 
Agreements  be  made  effective  on 
December  15.  2001 

Comment  date:  November  29,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  'Docket!  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary 

[PR  Doc   01-28901  Filed  11-19-01;  8:45  am) 

BNJJNO  CODE  6717-01-P 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  Nos.  2413-043) 

Georgia  Povirer  Company;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

November  14,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Energy  Projects 
has  reviewed  the  application  filed 
lanuary  2,  2001,  requesting  the 
Commission's  authorization  to  amend 
the  project  license  An  environmental 
assessment  (EA)  is  available  for  public 
review  The  EA  analyzes  the 
environmental  impacts  of  approving 
Georgia  Power  Company's  (licensee  for 
the  Wallace  Dam  Project,  FERC  No. 
2413)  request  to  amend  the  project 
license  to  permit  the  City  of  Greensboro 
to  increase  their  maximum  rate  of  water 
withdrawal  from  3,8  cubic  feet  per 


second  (cfs) '  or  2.45  million  gallons  per 
dav  (MGD)  from  Lake  Oconee  to  3.3 
MGD. 

Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Public  Reference  Room. 
Room  2 A.  888  First  Street,  NE. 
Washington,  DC  20426,  or  bv  calling 
(202)  208-1371.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  The  EA 
may  also  be  viewed  on  the  web  at 
/ittp/Z/wuTi-./ercgov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Anyone  may  file  comments  on  the 
EA.  The  public,  federal  and  state 
resource  agencies  are  encouraged  to 
provide  conynents  All  written 
comments  must  be  filed  within  30  days 
of  the  issuance  date  of  this  notice  shown 
above.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  Send  an 
original  and  eight  copies  of  all 
comments  marked  with  the  docket 
number  P-241 3-040  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
20426.  If  you  have  any  questions 
regarding  this  notice,  please  contact 
Sean  Murphy  at  telephone:  (202)  219- 
2964  or  email:  sean.murphy@ferc.fed. us. 

David  P.  Boergers. 

Secretary. 

(FR  Doc  01-28953  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  671 7-01 -l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  Request  for 
Preliminary  Terms  and  Conditions 

November  14,  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Draft— Two 
New  Major  Licenses. 

b.  Project  Nos.   2364-01 1  and  2365- 
022. 

c.  Date  Filed:  November  14,  2001, 

d.  Applicant:  Madison  Paper 
Industries. 

e.  Name  of  Projects:  Abenaki  and 
Anson  Projects. 


'  FERC  25  1  62.058.  Order  Approving  Change  in 
Land  Rights,  issued  )uly  29,  1980. 
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f.  Location:  On  the  Kennebec  River,  in 
the  towns  of  Anson  and  Madison, 
Somerset  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.A.  791(a)-825(r). 

h.  Applicant  Contact:  David  Lovley. 
Madison  Paper  Industries,  P.O.  Box  129, 
Main  Street.  Madison,  ME  04950,  (207) 
696-1225 

i.  FERC  Contact:  Nan  Allen,  (202) 
219-2938,  e-mail:  nan.allen@fen:.fed.us 

j.  Status  of  Project:  With  this  notice 
the  Commission  is  soliciting  (1) 
preliminar\-  terms,  conditions,  and 
recommendations  on  the  Preliminar,' 
Draft  Environmental  Assessment  (DEA), 
and  (2)  comments  on  the  Draft  License 
Application. 

k.  Deadline  for  filing:  Februarv  14. 
2002. 

All  comments  on  the  Preliminary' 
DEA  and  Draft  License  Application 
should  be  sent  to  the  address  noted 
above  in  Item  (h),  and  one  copy  filed 
with  the  following  address:  David  P 
Boergers,  Secretary,  Federal  Energy 
Regulaton,'  Commission,  888  First 
Street,  NE.  Washington,  DC  20426.  All 
comments  must  include  the  projects' 
names  and  numbers  and  bear  the 
heading  Preliminary  Comments, 
Preliminary  Recommendations, 
Preliminary  Terms  and  Conditions,  or 
Preliminary  Prescriptions. 

Comments  and  preliminary 
recommendations,  terms  and 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
www.ferc  gov)  under  the  "e-Filing"  link. 

1.  A  copy  of  the  application  is  on  file 
with  the  Conunission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "'Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Madison  Paper  Industries,  has  mailed 
a  copy  of  the  Preliminary  DEA  and  Draft 
License  Application  to  interested 
entities  and  parties.  Copies  of  these 
documents  are  available  for  review  at 
Madison  Paper  Industries,  P.O.  Box  129, 
Main  Street.  Madison,  ME  04950,  (207) 
696-1225. 

m.  With  this  notice,  we  are  initiating 
consultation  with  the  Maine  State 
Historic  F*recervation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 


regulations  of  the  Advisory-  Council  on 
Historic  Preservation.  36  CFR  800.4. 

David  P.  Boergers, 

Secretary'. 

[FR  Doc  01-28952  Filed  11-19-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

November  14.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  Application  Prelinunar>" 
Permit. 

b.  Project  No:  12128-000. 

c.  Date  Filed:  October  1.  2001. 

d.  Applicant:  Red  Rock  Hydroelectric 
Development  Company. 

e.  Name  of  Project:  Red  Rock 
Hydroelectric  Project. 

f.  Location :  The  proposed  project 
would  be  located  at  the  Red  Rock  Dam. 
a  development  of  the  U.S.  Army  Corps 
of  Engineers,  Rock  Island  District,  on 
the  Des  Moines  River,  near  the  Town  of 
Pella.  in  Marion  County,  Iowa. 
Approximately  15  acres  of  Federal  land 
would  be  needed. 

g.  Filed  Pursucmt  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  I 
Wilkinson.  Jr..  Red  Rock  Hydroelectric 
Development  Company,  Suite  100, 
American  Building.  101  Second  Street. 
SE.,  Suite  400.  Cedar  Rapids.  Iowa 
52401-5878,  Telephone:  (319)  364- 
0900,  Fax:  (319)  368-1474. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
Sr.  (202)  219-2671. 

j.  Deadline  forfihng  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory'  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  Fhroject  Number 
(12128-000)  on  any  comments,  protest, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 


filing  documents  with  the  Commission 
to  ser\e  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project  Further,  if  an  inter\'ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  thev 
must  also  serve  a  copv  of  the  document 
on  that  resource  agency 

k.  Description  of  Protect:  The 
proposed  proiect  would  utilize  the 
Corps  of  Engineers  existing  Red  Rock 
Dam,  and  existing  Red  Rock  Dam  and 
Lake,  and  would  consist  of;  (1  j  An 
intake  structure.  (2)  two  21-foot- 
diameter  steel  penstocks.  (2)  a 
powerhouse  with  two  15  MW  turbine- 
generator  units  for  a  total  installed 
capacity  of  30  MW,  and  (3)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  110  GWh 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
http://^^•v^^^■  fere  gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  A  copy  is  also  ax-ailable  for 
inspection  and  reproduction  at  the 
address  in  item  h  above 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary'  permit  application  must 
conform  with  18  CFR  4  30fb)  and  4.36. 

n  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

0.  Notice  of  Intent — A  notice  of  intent 
must  specify'  the  exact  name,  business 
address,  and  telephone  number  of  the 
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prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  mav  be 
filed,  either  a  preliminan  permit 
application  or  a  development 
application  (specifv'  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months  The  work 
proposed  under  the  preliminar\'  permit 
would  include  economic  analysis, 
preparation  of  preliminarv'  engineering 
plans,  and  a  study  of  environmental 
impacts  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motionj;  to 
Inten-ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211, 
385  214  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  mav  become  a 
party  to  the  proceeding  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•  COMMENTS' ',  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ", 
■COMPETING  APPLICATION  ". 

PROTEST'  ,    MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretar\',  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
inter\'ene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  liKjal  agencies  are  invited  to  file 
comments  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretan-- 

(PR  Dor:.  01-28954  Filed  11-1&-01:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

November  14.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  oMpp//cafion.  Preliminar)' 
Permit. 

b.  Project  No.  12129-000. 

c.  Date  Filed:  October  1,  2001. 

d.  Applicant:  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation. 

e.  Name  of  Project:  Sherburne  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  Swiftcurrent  Creek 
near  the  Town  of  Babb.  in  Glacier 
County,  Montana.  The  existing 
Sherburne  Dam  was  built  by  the  federal 
government  and  is  operated  by  the  U.S. 
Bureau  of  Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Jeanne  S. 
VVhiteing,  Attorney.  Whiteing  &  Smith. 
1136  Pearl  Street.  Suite  203.  Boulder. 
CO  80302. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  hTin.miles@ferc.fed. us. 

j.  Deadline  for  filing  motions  to 
inten'ene.  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulator*'  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comnients.  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link 


The  Commissions  Rules  of  Practice 
and  Procedure  require  all  inter\'eners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12038-000.  Date  Filed:  lune  4.  2001, 
Public  Notice  issued:  July  2.  2001, 
Public  comment  period  ended:  October 
31, 2001. 

1.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing 
Sherburne  Dam  and  Reservoir  and 
would  consist  of:  (1)  A  penstock  to  be 
installed  in  the  embankment  or  inside 
the  existing  outlet  works.  (2)  a 
powerhouse  containing  a  single  1 
megawatt  (MW)  turbine/generator  with 
a  total  installed  capacity  of  1  MW.  (3) 
a  6-mile  long  transmission  line  to  tie 
into  an  existing  28  mile-long  34.5  kv 
transmission  line,  and  (4)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  4.3  GWh. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.. 
Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/j«p.//wwu-  /ierr.gov  using  the  "RIMS" 
link,  select  ""Docket#'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

n.  Preliminan,-  Permit— Public  notice 
of  the  filing  of  the  initial  preliminan,' 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminarv'  permit 
applications  or  notices  of  intent.  Any 
competing  preliminan,'  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary' 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminan.'  permit 
would  be  36  months.  The  work 
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proposed  under  the  preliminan,-  permit 
would  include  economic  analysis, 
preparation  of  preliminan.'  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  .^pplicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Inten'ene — ,\nyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Sen^ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
••PRO'TEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretar\'.  Federal  Energy  Regulator* 
Commission.  888  First  Street,  NE  . 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Federal  Energy 
Regulator*'  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 


David  P.  Boergers, 

Secmlary 

|FR  Dcx:.  01-28955  Filed  11- 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos.  96-45  and  96-98;  DA  01- 
2636] 

Final  Opportunity  for  Parties  To 
Refresh  tt>e  Record  Regarding 
Reconsideration  of  Rules 

AGENCY:  Federal  Communications    — 

Commission. 

ACTION:  Notice:  solicitation  of 

comments. 

summary:  In  July  2001.  the  Commission 
published  three  notices  asking  parties  to 
refresh  the  record  regarding  petitions  for 
reconsideration  of  the  Universal  Senice 
First  Report  and  Order.  Local 
Competition  First  Report  and  Order,  and 
Local  Competition  Second  Report  and 
Order  In  this  document,  the 
Commission  provides  a  list  of  the 
petitioners  that  did  not  respond  to  the 
July  notices.  To  ensure  that  each  party 
that  filed  a  petition  for  reconsideration 
to  the  Universal  Sen'ice  First  Report  and 
Order.  Local  Competition  First  Report 
and  Order,  and  Local  Competition 
Second  Report  and  Order  has  actual 
notice  and  an  opportunity  to  respond, 
the  Bureau  will  mail  a  copy  of  the 
Notice  released  on  November  14.  2001 
to  these  parties  so  that  these  parties  may 
file  a  supplemental  notice  of  their  intent 
to  pursue  their  respective  petitions  for 
reconsideration.  The  Commission 
intends  to  dismiss  those  petitions  for 
reconsideration  from  parties  that  do  not 
indicate  an  intent  to  pursue  their 
respective  petitions. 
DATES:  Comments  are  due  on  or  before 
December  20.  2001 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shervl  Todd.  Management  .\nalyst.  or 
Richard  D  Smith.  .Attorney.  Common 
Carrier  Bureau.  Accounting  Policy 
Division.  (202)  418-7400  TTY:  (202) 
418-0484 
SUPPLEMENTARY  INFORMATION:  In  luly 

2001,  the  Common  Carrier  Bureau 
(Bureau)  released  three  notices,  the 
Universal  Senice  Notice  (66  FR  37963. 
luly  20,  2001).  the  Local  Competition 
First  Report  and  Order  Notice  (66  FR 
38611.  luly  25.  2001).  and  the  Local 
Competition  Second  Report  and  Order 
Notice  (66  FR  42499.  August  13.  20011 
asking  parties  to  refresh  the  record 
regarding  petitions  for  reconsideration 
of  the  Universal  Senice  First  Report,  and 
Order  [62  FR  32862.  June  17.  1997), 
Local  Competition  First  Report  and 
Order  [61  FR  45476,  August  29.  1996), 
and  Local  Competition  Second  Report 


and  Order  [61  FR  47284,  September  6, 
1996).  The  Bureau  noted  that  since  the 
release  of  these  orders  many  of  the 
issues  raised  in  the  petitions  for 
reconsideration  may  have  become  moot 
or  irrelevant  in  light  of  intervening 
events.  For  these  reasons,  the  Bureau 
requested  that  parties  that  had  filed 
petitions  for  reconsideration  of  these 
orders  file  a  supplemental  notice  in 
response  to  the  notices  indicating  which 
issues,  if  any.  they  still  wished  to  have 
reconsidered.  The  Bureau  stated  that  to 
the  extent  parties  did  not  indicate  an 
intent  to  pursue  their  respective 
petitions  for  reconsideration,  the 
Commission  would  deem  such  petitions 
withdrawn  and  would  dismiss  such 
petitions  Each  of  the  notices  were 
published  in  the  Federal  Register. 
Several  parties  filed  in  response  to  the 
notices  indicating  an  intent  to  pursue 
their  respective  petitions  for 
reconsideration 

In  this  notice,  the  Bureau  announces 
the  list  of  the  petitioners  that  did  not 
respond  to  the  July  notices,  as  set  forth 
below  These  parties  may  file  a 
supplemental  notice  of  their  intent  to 
pursue  their  respective  petitions  for 
reconsideration  on  or  before  December 
20.  2001.  The  Commission  intends  to 
dismiss  those  petitions  for 
reconsideration  from  parties  that  do  not 
indicate  an  intent  to  pursue  their 
respective  petition  for  reconsideration 
To  ensure  that  each  party  that  filed  a 
petition  for  reconsideration  to  the 
Universal  Sen'ice  First  Report  and 
Order.  Local  Competition  First  Report 
and  Order,  and  Local  Competition 
Second  Report  and  Order  has  actual 
notice  and  an  opportunity  to  respond,  in 
addition  to  publishing  this  notice  in  the 
Federal  Register,  the  Bureau  will  also 
mail  a  copy  of  this  notice  to  these 
parties.  To  the  extent  that  parties  have 
already  indicated  that  they  wish  to 
pursue  their  respective  petitions,  they 
need  not  respond  to  this  notice 

All  filings  relating  to  the  Universal 
Senice  First  Report  and  Order  are  to 
reference  CC  Docket  No.  96-45  .•Ml 
filings  relating  to  the  Local  Competition 
First  and  Second  Report  and  Order  are 
to  reference  CC  Docket  No.  96-98. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  m  Rulemaking  Proceedings, 
63  FR  24121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
/)ttp.//vw»-M'  fee. gov/e-file/ecfs. html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
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name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs^fcc.gov.  and  should 
include  the  following  words  m  the  bodv 
of  the  message,  "get  form  <yi)ur  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  replv  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
All  filings  must  be  sent  to  the 
Commission's  Secretar\-.  Magalie  Roman 
Salas.  Office  of  the  Secretary  Federal 
Communications  Commission.  445  12th 
Street.  S\V..  T\V-A325.  Washington.  DC 
20554.  Parties  also  must  send  copies  of 


their  Vniversal  Service  First  Report  and 
Order  filings  to  Shervl  Todd. 
.■\cc;ounting  Policy  Division   Common 
Cramer  Bureau.  Federal 
Communications  Commission.  445 
Twelfth  Street.  SVV..  Room  5-A422, 
Washington.  DC  20554   Parties  must 
send  copies  of  their  Loral  Competitinn 
First  Report  and  Order  filings  to  Janice 
M.  Myles.  Common  Carrier  Bureau.  445 
Twelfth  Street.  SW  .  Room  5-C327, 
Washington.  DC  20554   Parties  must 
send  copies  of  their  Local  Competition 
Second  Report  and  Order  filings  to 
Dennis  Johnson.  Common  Carrier 
Bureau.  445  Twelfth  Street.  SW  .  Room 
6-A207.  Washington.  DC  20554   In 
addition,  interested  parties  must  send 
diskette  copies  to  the  Commission's 


copy  contractor,  Qualex  International. 
Portals  II,  445  Twelfth  Street,  SW.. 
Room  CY-B402.  Washington.  DC  20554. 
The  original  petitions  for 
reconsideration  that  parties  filed  in 
1996-1997  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC's  Reference  Center, 
Room  CY-A257,  445  12th  Street.  SW. 
Washington,  DC  20554. 

Pursuant  to  §  1 .1206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

This  is  a  list  of  the  petitioners  that  did 
not  respond  to  the  July  notices. 


Commenter 


Date  filed 


Petitions  for  ReconsicJ«ration  of  tf>e  Universal  Service  First  Report  and  Order 


Ad  Hoc  

AirToucti  Communications   Inc        

Alaska  Public  Utilities  Commission  

Alaska  Telep>hone  Association  

Alliance  for  Public  Tecnnology  

ALLTEL  

Amencan  Petroleum  Institute  „.. 

AMSC  Sutjsidiary  Corporation        

Arkansas  Public  Service  Commission  

Benton  Foundation,  Edgemont  Neighborhood  Coalition 

Cellular  Telecommunications  Industry  Assoc 

Columbia  Communications  Corp 

Comcast  Cellular  Communications.  Inc 

Fidelfty  Telephone  Company  

Flonda  Dept   of  Education  

Flonda  Dept  of  Management  Services  '. 

Flonda  Public  Service  Commission  

GE  Amencan  Communications   Inc 

Georgia  Dept  of  Administrative  Services— Info  Tech.  .. 

General  Communications.  Inc    

Global  Village  Schools  Institute 

GVNW       

ITCs  Inc    

Information  Technology  Assoc  of  America 

Iowa  Telecommunications  and  Technology  ComnMSSion 

Kansas  Corporation  Commission  

MCI  Telecommunications  Corporation 

National  Association  of  State  Telecommunications  Directors 

National  Exchange  Carrier  Association   Inc    

New  Jersey  Division  of  the  Ratepayer  Advocate  

New  York  Library  Association   

NEXTEL  Communications   Inc 

Ozark  Telecom  Inc 

Personal  Communications  Industry  Association  

Profit  Inc  

Rural  Telephone  Companies 

Sandwich  Isles   

Spnnt  Corp  .-. 

Spnnt  Spectrum  L  P    

Teletouch  Licenses  Inc   

TelHawaii,  Inc  

Texas  Public  Utilities  Commission  

Time  Wamer  Communications  Holdings,  Inc 

United  Utilities  

US  WEST  

Vermont  PutjI'C  Serv'ce  Board  

Washington  State  Dept  of  Information  Sen/ices  

Westem  Alliance 

Wyoming  Public  Service  Commission 


7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/14/97 
7/17/97 
7/16/97 
7/17/97 
7/16/97 
7/23/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/16/97 
7/17/97 
7/17/97 
7/17/97 
6/25/97 
7/11/97 
7/17/97 
7/16/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/17/97 
7/16/97 
7/17/97 
7/16/97 
7/17/97 
7'17,/97 
7/17/97 
7/17/97 
7/17/97 
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Commenter 

Petitions  for  Reconsideration  of  the  Local  Competition  First  Report  and  Order 

Airiouch  Paging.  Cal-Autofone  and  Radio  Electronic  Products  Corp   

Amencan  Electric  Power  Service  Corporation,  et  al 

Amencan  Public  Power  Association  

Arch  Communications  Group   Inc    

Association  of  American  Railroads 

Beehive  Telephone  Company   Inc , 

Carolina  Power  &  Light  Company  

Cellular  Telecommunications  Industry  Association  

Colorado  Public  Utilities  Commission  

Comcast  Cellular  Communications.  Inc  and  Vanguard  Cellular  Systems.  Inc 

Consolidated  Communications  Telecom  Services  Inc 

Consolidated  Edison  Company  of  New  York.  Inc 

Cox  Communications,  Inc 

Delmarva  Power  &  Light  Company  

Duquesne  Light  Company 

Edison  Electnc  Institute,  et  al 

Flonda  Power  &  Light  Company  

General  Communication  Inc  

Information  Technology  Association  of  Amenca    

Kalida  Telephone  Company   Inc    

Local  Exchange  Camer  Coalition  

Lower  Colorado  River  Authonty    

Margaretville  Telephone  Co    Inc    , 

Meek  Representative  Carne  P  , 

National  Cable  Television  Association,  Inc , 

Pacific  Gas  and  Electnc  Company  , 

Paging  Network   Inc  , 

Pennsylvania  Power  &  Light  Company  

Pilgnm  Telephone  Inc  

Public  Service  Commission  of  Wisconsin  .: 

Public  Utilities  Commission  of  Ohio  

Rand  McNally  &  Company         , 

Spnnt  Corporation  

Teleport  Communications  Group  Inc „ 

Texas  Public  Utility  Commission  

Time  Warner  Communications  Holdings.  Inc 

UTC  The  Telecommunications  Association  

Washington  Utilities  and  Transportation  Commission 

Weldon,  Representative  Dave 

WinStar  Communications.  Inc 

Petitions  for  Reconsideration  of  the  Local  Competition  Second  Report  and  Order 

Airtouch  Paging  PowerPage  

Ameritech  ' 

AT&T    :.... 

BellSouth  Corp 

GTE  SePk'ice  Corp 

MCI  Telecommunications  Corp       

New  York  State  Dept  ot  Public  Service  T. 

NYNEX  Telephone  Companies    

Rural  Telephone  Coalition 

U  S  Telephone  Association  _ 


Date  filed 


9A3(V96 

9/30/96 

9/30  96 
9/30/96 
9/30/96 
9/30/96 
9/X/96 
9/30/96 
9 '27 -96 
S30'96 
9  30  96 
9  30  96 
9/30'56 
9/30 '96 
9/3G  ^ 
9 '30  96 
9  30 '96 
9  30  96 
9  30'96 
9/30/96 
9/30/96 
9/30 '96 
9 '30 '96 
92396 
9 '30 '96 
9'30'96 
9 '30  96 
9'30  96 
9/3096 
9/27/96 
9/30/96 
9  30/96 
9 '30/96 
9'30'96 
9  26  96 
9  30  96 
9  30  96 
9  30  96 
9  23'96 
9/30  96 


107 '96 
107 '96 
107'96 
10"^ '96 
10"- 96 
10  ""96 
10"^ '96 
107'96 
107'96 
107  96 


Dated:  November  14.  2001. 
Katherine  1..  Schroder. 

Division  Chit'f.  Accounting  Policy  Division. 
IFR  Doc.  01-28934  Filed  ll-1tt-0l,  H:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  L"  S,C   1841  et  seq  ] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bani.  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 


Board,  are  d\  ailable  for  immediate 
mspertum  at  the  Federcd  Reser%-e  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Go\emors  Interested 
person.*-  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  .^ct  (12  L'.S  C   1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  ac  quisition  of  the 
nonbanking  compan\  i.  (implies  with  the 
standards  in  section  4  uf  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
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noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  14. 
2001 

A.  Federal  Reserve  Bank  of 
Minneapolis  (foAnne  F  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291 

1.  United  Bancor.  Ltd.,  Dickenson, 
North  Dakota;  to  merge  with  Bismarck 
Bancshares.  Inc  ,  Bismarck.  North 
Dakota,  and  thereby  indirectly  acquire 
Bank  Center  First,  Bismarck,  Bismarck, 
North  Dakota 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Krum  Bancshares.  Inc  .  Krum. 
Texas,  and  Krum  Bancshares  of 
Delaware.  Inc.,  Dover,  Delaw^are;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Farmers  &  Merchants  State 
Bank  of  Krum.  Krum.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc  01-28913  Filed  1 1-19-01;  8:45  am] 

BILLING  CODE  621CM]1-5 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  apfiroval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  use.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 


writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C,  1843),  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17, 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

I.  Bancshares  Holding  Corp., 
Downers  Grove,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Commerce.  Downers  Grove.  Illinois. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Siuslaw  Financial  Group,  Inc.. 
Florence,  Oregon;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Siuslaw 
Valley  Bank,  Florence,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15.  2001 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-28997  Filed  11-19-01;  8:45  ami 
BHXING  CODE  S210-01-S 


FEDERAL  TRADE  COMMISSION 

Competition  and  Intellectual  Property 
Law  and  Policy  in  the  Knowledge- 
Based  Economy 

AGENCY:  Federal  Trade  Commission. 
action:  Notice  of  public  hearings  and 
opportunity  for  comment. 

summary:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
announces  public  hearings  beginning  in 
January  2002  on  "Competition  and 
Intellectual  Property  Law  and  Policy  in 
the  Knowledge-Based  Economy.  '  The 
hearings  will  focus  primarily  on  the 
implications  of  antitrust  and  patent  law 
and  policy  for  innovation  and  other 
aspects  of  consumer  welfare.  Copyright 
and  trademark  issues  as  they  arise  in 
particular  high-tech  contexts  also  may 
be  considered.  The  hearings  will  be  held 


at  and  administered  by  the  FTC  and  co- 
hosted  with  the  Antitrust  Division  of  the 
Department  of  Justice. 

The  knowledge-based  economy  has 
grown  in  economic  significance  over  the 
past  few  decades.  It  is  increasingly 
important  that  competition  and 
intellectual  property  law  and  policy 
work  in  tandem  to  support  and 
encourage  ongoing  irmovation 
underlying  that  economy.  Policies  for 
both  competition  and  intellectual 
property  raise  legal  and  economic 
questions  that  are  substantially 
interlinked. 

Through  public  hearings,  we  seek  to 
gather  facts  about,  and  to  enhance  the 
understanding  of,  how  doctrines, 
practices,  and  policies  of  each 
discipline  affect  both  initial  and 
sequential  innovation,  and  related 
functions,  in  today's  economy.  The  goal 
is  to  promote  dialogue,  learning,  and 
consensus  building  among  business, 
consumer,  government,  legal,  and 
academic  communities  on  these  topics. 
In  addition  to  officials  from  the  FTC  and 
the  Antitrust  Division,  business, 
consumer,  judicial.  Congressional,  and 
other  government  representatives  will 
be  invited,  as  will  representatives  from 
the  antitrust  and  intellectual  property 
bars,  economists,  and  academics. 

The  hearings  will  be  transcribed  and 
placed  on  the  public  record.  Any 
written  comments  received  also  will  be 
placed  on  the  public  record.  A  public 
report  that  incorporates  the  results  of 
the  hearings,  as  well  as  other  research, 
will  be  prepared  after  the  hearings. 
DATES:  The  hearings  will  begin  in 
January  2002  and  will  conclude  later  in 
the  spring.  Specific  dates  and  more 
specific  topic  listings  will  be  provided 
in  a  later  notice  and  in  press  releases. 
Any  interested  person  may  submit 
written  comments  responsive  to  any  of 
the  topics  to  be  addressed;  such 
comments  should  be  submitted  no  later 
than  the  last  session  of  the  hearings. 
ADDRESSES:  When  in  session,  the 
hearings  will  be  held  in  Room  432  at  the 
FTC  headquarters,  600  Pennsylvania 
Avenue,  N\V.,  Washington,  DC.  All 
interested  parties  are  welcome  to  attend. 
Written  comments  should  be  submitted 
in  both  hard  copy  and  electronic  form. 
Six  hard  copies  of  each  submission 
should  be  addressed  to  Donald  S.  Clark, 
Office  of  the  Secretary,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580. 
Submissions  should  be  captioned 
"Comments  regarding  Competition  & 
Intellectual  Property  "  Electronic 
submissions  may  be  sent  by  electronic 
mail  to 
"competitionandintellectualproperty® 
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/fc.gov.  '  Alternatively,  electronic 
submissions  may  be  filed  on  a  3-1/2 
inch  computer  disk  with  a  label  on  the 
disk  stating  the  name  of  the  submitter 
and  the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Bye.  Office  of  General  Counsel. 
Policy  Studies,  600  Pennsylvania 
Avenue,  NW,.  Room  505,  Washington, 
DC  20580;  telephone  (202)  326-3522:  e- 
mail:  mbye@ftc.gov  Detailed  agendas 
for  the  hearings  will  be  available  on  the 
FTC  Home  Page  !http://\\-w'Vi-. ftc.gov) 
and  through  Angela  Wilson,  Staff 
Assistant,  at  (202)  325-3190. 
SUPPLEMENTARY  INFORMATK)N:  The  issues 

that  juxtapose  competition  and 
intellectual  property  policy  are  ones 
that  have  potentially  broad  implications 
for  the  development  of  the  U.S. 
economy  and  consumer  welfare.  Courts 
have  recognized  that  "[although)  the 
aims  and  objectives  of  patent  and 
antitrust  laws  may  seem,  at  first  glance, 
wholly  at  odds[,  .  .  .]  the  two  bodies  of 
law  are  actually  complementar\'.  as  both 
are  aimed  at  encouraging  innovation, 
industry,  and  competition."  ^ 

Yet  the  question  of  how  to  balance 
intellectual  property  and  competition 
policy  in  particular  circumstances  has 
generated  significant  debate  and 
discussion  over  the  decades.  During  the 
1970's,  federal  antitrust  enforcement 
received  justified  criticism  for  certain 
policies — since  revised  - — overly  hostile 
to  the  appropriate  use  of  patents.  More 
recently,  some  have  questioned  whether 
certain  intellectual  property  policies, 
practices,  and  doctrines  incorporate  a 
proper  appreciation  of  competitive 
issues,  including  ways  in  which 
intellectual  property  protection  may 
impede — rather  than  encourage — 
innovation.  Others  have  raised 
questions  on  whether  certain  antitrust 
approaches  are  properly  appreciative  of 
the  need  to  promote  innovation  The 
intersection  of  antitrust  and  intellectual 
property  law  continues  to  present 
difficult  questions,  and  the  debate  may 
have  intensified  as  the  knowledge 
economy  has  increased  in  its 
importance  to  consumer  welfare. 

Thus,  a  series  of  hearings  to  explore 
the  issues  raised  in  this  ongoing  debate 
is  timely.  We  approach  these  issues 
with  open  minds  and  in  a  spirit  of 
learning.  The  hearings  that  are 
announced  in  this  notice  will,  it  is 
hoped,  further  fact  gathering,  learning, 
dialogue,  and  discussion  among  the 


affected  parties,  and  will  result  in  a 
greater  understanding  oi  and  consensus 
about  the  approaches  to  policy  in  these 
areas  that  are  most  likely  to  benefit  U.S. 
consumers. 

The  hearings  will  include 
consideration  of  the  following  general 
issues.  This  list  is  not  exhaustive,  and 
parties  submitting  written  comments  do 
not  have  to  address  each  issue 

General  Issues  for  Consideration 

What  roles  do  competition  and 
intellectual  property  law  and  policy 
play  in  fostering  initial  and  follow-on 
innovation?  From  a  practical  business 
perspective,  how  does  each  contribute 
to  or  impede  ongoing  iruiovation'  What 
do  empirical  studies  show? 

What  is  the  frequency  of  cross- 
licensing,  patent  pooling,  and  other 
arrangements  for  the  transfer  or  joint  use 
of  intellectual  property?  Does  their  use 
or  usefulness  vary  across  industries? 
What  business  reasons  most  typically 
underlie  their  creation?  What 
intellectual  property  and  competition 
issues  do  they  typically  raise?  Have  the 
guideposts  for  antitrust  analysis 
established  by  the  DO  J /FTC  Antitrust 
Guidelines  for  the  Licensing  of 
Intellectual  Property  proved  useful? 

To  what  extent  does 
commercialization  of  new  technology 
require  multiple  licenses  from  multiple 
patentees — that  is,  to  what  extent  do 
"patent  thickets"  exist'  How  do  they 
affect  both  practices  with  respect  to 
intellectual  property  and  competition 
among  innovator  companies'  How 
should  policymakers  take  this  into 
account? 

What  competition  issues  arise  in  the 
settlement  of  patent  disputes  and  in  the 
context  of  other  agreements,  such  as 
standard  setting,  that  involve  patent 
rights?  What  should  be  the  standards  for 
assessing  the  antitrust  significance  of  a 
unilateral  refusal  to  deal,  an  issue 
recently  addressed  by  the  Federal 
Circuit's  decision  in  CSl'  v  Xero.x'i''^  To 
what  extent  has  the  Federal  Circuit 
become  an  increasingly  important 
source  of  antitrust  doctrine? 

To  what  extent  do  questions  about  the 
scope  and  types  of  patents  {e.g.. 
business  methods  patents),  and  the 
procedures  and  criteria  under  which 
they  are  issued,  raise  competition 
issues?  To  what  extent  do  substantive 
and  procedural  rules,  both  at  agency 
and  judicial  levels,  have  implications 
for  initial  and  sequential  innovation, 
competition,  and  appropnability?  What 
are  the  facts  in  this  area? 


To  what  extent  is  the  assessment  of 
these  and  other  intellectual  property- 
related  questions  different  for  new- 
technologies?  How  does  the 
globalization  of  the  economy  affect  the 
assessment  of  these  and  related  issues? 
What  further  insights  can  be  offered  to 
both  intellectual  property  and  antitrust 
doctrine  from  economics  and  other 
disciplines? 

To  what  extent  should,  and  if  so,  how 
might,  fact  gathering  and  other  learning 
from  the  hearings  be  incorporated  into 
competition  and  intellectual  property 
practices,  doctrine,  and  procedures' 

The  hearings  will  be  transcribed  and 
placed  on  the  public  record.  Any 
comments  received  also  will  be  placed 
on  the  public  record.  A  public  report 
that  incorporates  the  results  of  the 
hearings,  as  well  as  other  research,  will 
be  prepared  after  the  hearings. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secrefo;>'. 

(FR  Dor    01-28943  Filed  11-19-01:  8:45  am) 

BILUNG  CODE  67SO-01-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Watting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  ClaNion  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  Advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7Afb)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expirationa 
nd  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  terminated  of  the  wiling 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  b\  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


'  .Man  Ganips  Corp.  v  \intendo  of  Am.. 
F.  2d  1572.  1576  (Fed.  Cir.  1990). 


Inc..  897 


-  See  ftenerolly.  U.S.  Department  of  Justice  and 
Federal  Trade  Commission.  Antitrust  Guidelines  for 
the  Ucensing  of  Intellectual  Property  C\99S]. 


'  In  re  Independent  Service  Organizations 
Antitrust  Litigation.  203  F.  3d  1322.  1327  (Fed.  Qr. 
2000).  cert  denied.  CSV.  L.L.C  v.  Xerox  Corp..  121 
S.Q.  1077(2001). 
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Trans# 


Acquinng 


Acquired 


Entitles 


Transactions  Granted  Early  Termination — 10/15/2001 


1 

20012431    The  Mead  Cooperation  

20012432   Westvaco  Corporation 

20020004    Dennis  Wood , 

20020006  ,  Flextronics  International  Ltd 

20020007   ,  Paul  G   Allen  

2002001'    !  Solectron  Corporation  

20020012  El  Paso  Energy  Partners,  LP 

20020016    Sj'i  Caoitai  Partners  11.  L.P  


20020017  .'. i  Mellon  Financial  Corporation 


Westvaco  Corporation Weswaco  Corporation 

The  Mead  Corporation  The  Mead  Corporation. 

Solectron  Corporation  Solectron  Corporation. 

Xerox  Corporation  Xerox  Corporation 

High  Speed  Access  Corp High  Speed  Access  Corp. 

Stream  International  Inc Stream  International  Inc. 

El  Paso  Corporation  Deepwater  Hoidngs  L.L.C. 

Brunswick  Corporation  Igloo  Hoidmg    inc 

Igloo  Products  Corp 

Eagle  Investment  Systems  Corp  Eagle  Investment  Systems  Corp. 


Transactions  Granted  Early  Termination— 10/16/2001 


20012471 


M.  Francois  Pinault  | |  Gucci  Group  N.V Gucci  Group  N  W. 


Transactions  Granted  Early  Termination— 10/18/2001 


20012467    I  O   Bruton  Smith  . 

20012473   I  UTI  Corporation  .. 

20020018    I  AirGate  PCS,  Inc 


Ray  Childress  Acquisition  I,  L.O I  Ray  Childress  Acquisition  I,  LP. 

Unique  Instruments,  Inc  '  Unique  instruments  Inr 

iPCS   Inc      iPCS.  Inc 


Transactions  Granted  Early  Termination— 10/19/2001 


20020005  ;..  |  Stiching  Interbrew  ....- 

20020019  General  Electric  Company 

20020029  Hitachi   Ltd  

2002003-  i  Hiltreich  Foundation  


20020034   '  Biackstone  iPCS  Capital  Partners  LP. 

20020035   ;  Biackstone  Communications  Partners 

;   P 


Brauerei  Beck  GmbH  &  Co.  KG  '  Brauerei  Beck  GmbH  &  Co.  KM. 

Spirent  pic  Spirent  Sensing   Inc 

Tactica  Holdings,  inc Tactica  Holdings   Inc 

Ttie  Resort  at  Summertin  Limited  Part-  The  Resort  at  Summen;n  Limited   Part- 
nership nership 

AirGate  PCS,  Inc  ; AirGate  PCS    Inc 

AirGate  PCS,  Inc AirGate  PCS   Inc 


Transactions  Granted  Early  Termination— 10/22/2001 


20020041 


nv  Nuon „ ' |  utilities,  Inc 


Utilities.  Inc. 


Transactions  Granted  Early  Termination— 10/23/2001 


20020010 

20020033 


Ascension  Health  

The  Bank  of  New  York  Company,  lie 


Baptist  Hospital  System.  Inc 
Westminster  Research  Associates,  Inc 


Baptist  Hospital  System.  Inc 
Westminster  Research  Associates   nc 


Transactions  Granted  Early  Termination— 10/26/2001 


20020022   ;  Daughters  of  Chanty  Ministry  Service  '  Catholic  Healthcare  West Catholic  Healthcare  West 

I      Corporation.  ,  i  ; 


FOR  FURTHER  INFORMATION  CONTACT: 

Sdnrira  M   Ff,i\  or  Fdrit'liena  F. 
Fif-Kiiiit;  Contact  Representatives, 
Federal  Tr,ifie  c;nnirni-»<ii)n.  Premerger 
.\otifi(  ation  ( )ffi(  .T   Bureau  of 
C:()mpetitinii   Rni.m  303.  Washington. 

DC  jotho    jiij;  ijB-3inn 

Bv  Direi  tinri  uf  the  Lommission. 

Donald  S  Clark. 
Secrelary. 

'FR  Dn-    01-2H941  Filed  11-19-01;  8:45  am) 

BILLING  COO€  6750-01 -«l 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Election  7 A  of  the  Clayton  Act ,  1 5 
U.S.C.  18a.  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  .Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans  Section 


7A(b)(2)  of  the  .\c\  permits  the  agencies, 
in  indiyidual  ca.ses.  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  .Assistant  .Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  .Neither  agencv 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


Acquiring 


Acquired 


Entitites 


Transactions  Granted  Early  Termination— 10/29/2001 


20020042   I  Omnicom  Group  Inc. 


Schwartz  Paper  Company     Integrated 

LLC 


Merchandising      Systems 
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Trans  # 


i 


Acquinng 


20020044  Neptjne  Acquisition  I  Corp 


20020046 
20020050 
20020054 
20020056 


InterMune.  Inc    

First  Reserve  Fund  IX.  LP 
General  Electric  Company  . 
WPP  Group  pic  


Acquired 


Entitites 


Schlumberger  Limited 


20020065   1  OlympL.s  G'^ai^  Fund  III,  L.P  

Transactions  Granted  Early  Termination— 10/30/2001 


Schlumt)er      Resource      Management 
Services  Inc 

Ell  Lilly  and  Company  Eli  Lilly  and  Company. 

C&W  Fabricators,  Inc  C&W  Fabncators  Inc 

Roben  W.  Doede  and  Nina  J.  Doede  ..     Centunon  Capital  Group  Inc 

Mark  Penn Neuro  Corp 

Penn.   Schoen   &   Benand  Associates, 
Inc 
I  PSA  Interviewing  Denver,  Inc 
Dana  Pross  Club  Slatting,  Inc 


20020052 


Quest  Diagnostics  incorporated '  Lifepoint  Medkal  Corporation  

Transactions  Granted  Early  Termination— 10/31/2001 


Lifepoint  Medical  Corporatksn. 


20020066 


C.B.  Bard,  Inc 


NMT  Medical  Inc  NMT  Medical  Inc. 


Transactions  Granted  Earty  Termination — 11/02/2001 


20011871   I  Northrop  Grumman  Corporation  Newp<:'^  News  S'^ptjjiiding,  Inc  Newport  News  ShipbuikJir>g,  Inc 


Transactions  Granted  Early  Termination — 11/06/2001 


20012394    ^  Career  Holdings   !nc    i  HeadHunie- NE~    inc 


20020030   1  VenSign    inc  

20020064   I  Apollo  Investment  V,  LP  

20020068  The  News  Coloration  Limited 


20020076 


Omnicom  Group  inc 


llluminet  Holdings   IrK  

IMC  Glotial  Inc       

Li^e^v  Media  Corporation 


Richafd  Tartow  &  Sandra  Ca-ison   n^s 
band  and  wife. 


HeadHunte'  NET,  Inc 
INuminet  Holdings,  Inc. 
IMC  Inorganics  Inc 

Fox    Sports     international    Distnt)utK>n 

Ltd 

^ox  Spors  Latr-  A'^e'ica  Ltd 
f-ox  Scwr's  Mexico  uistnbution  LLC. 
Pox  Spores  Miodle  East  Ltd 
Fox  Sports  U  S    DistnPution  ^^C 
Pox  Sports  Wortd  Espano.  LLC 
Fox  Spores  Wo^O  LlC 
ISP  "l'r-ansc>onoer   ll-C 
Caisor  &  Pa'tne^s   ^<- 


Transactions  Granted  Earty  Terminatiorv— 11/07/2001 


20020072   Clear  Channel  Communications.  Inc  ... 

20020073   !  The  J  M   SmucKer  Company        


20020079   John  H    Chuang    

20020081    Weatherlord  international,  Inc 


1 

Barry  A  Ackerley  The  Ackerlev  Group   Inc 

The    Procter    &    Gamcxe    Onic    Brani3s     The    Procter    &    ja'^D'e    J'n.,.:    B-a'^os 


Company 
Renaissance  vVorlowiOe    inc 
CiDRA  Corporahon  ; 


uompan. 
Renaissance  Aonowiae    .nc 
CiDRA  Corporation 


Transactions  Grartted  Early  Termination — 11/08/2001 


20012190   PerVinElmer   Inc    Stonmgton    Gapttai    Appreciatio'-    i994     PacKara  BioSoence  C;~ipany. 

P.jnC    L  P 

20012191    Stoninglon   Capitai    Appreciation    "994     PerkinElmer   mc      

I      Fund   L  P 

20020086  International  Muttrtoods  Corporation  General  Miiis   inc  


PerxjnEimer    'nc 
General  Mills,  mc 


Transactions  (>ranted  Earty  Termlnatior) — 11/09/2001 


I 

20020075  t  Edward  H.  Arnold 

20020077   Owest     Communications 

Inc 

20020078  NMS  Communications  Corporation  Lacent  Technologies  inc 

20020080   Union  Pacrfic  Corporation   I  Harold  P   Tate 


Roadway  Corporation 

International     KPNQwest  N  V 


Arnold  Transportation  Services  Inc. 
KPNOwest  N  . 


Lucent  Technologies  *oc 
Motor     Cargo     Industries 
Tnjcking  and  Leasing. 


Inc 


Ute 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M   Ppdv  or  Parrellena  P 
Fielding.  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition.  Room  303.  Washington. 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Svi  ri:tar\. 
[PR  Doc.  01-28942  Filed  11-9-01;  8:45  am| 

BILLING  COOe  6750-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
intH'ting  of  a  public  advison,'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

\ame  of  Committee:  Oncologic  Drugs 
.•\dvisory  Committee. 

CrenemI  Function  of  the  Committee: 
Tn  provide  advice  and 
recommendations  to  the  agency  on 
FD.-\'s  regulatorv  issues. 

Dafe  and  Time:  The  meeting  will  be 
held  on  December  5.  2001.  from  8:30 
a.m.  to  5:30  p.m..  and  on  December  6. 
2001.  from  8  am  to  5:30  p.m. 

Uxation:  Holiday  Inn.  Kennedy 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Contact:  Karen  M.  Templeton-Somers. 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-827-7001.  e- 
mail:  Sonu'rsK@cder. fda.gov.  or  FDA 
.■\dvisorv  Ciommittee  Information  Line. 
1-800-741-81.38  (301-443-0572  in  the 
Washington.  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting 

Agenda:  On  December  5.  2001 ,  the 
committee  will  discuss:  (1)  The 
development  of  diagnostic 
immunohistochemistrv  (IHC)  and 
fluorescence  in  situ  hybridization 
(FISH)  assays  intended  to  identify 
patients  who  might  benefit  from 
treatment  with  a  particular  therapeutic 
product,  with  a  focus  on  the 
characterization  and  interpretation  of 
assay  results;  and  (2)  biologies  licensing 
application  1037925008.  a  labeling 
supplement  for  HERCEPTIN 
(trastuzumab).  Genentech,  Inc.. 


indicated  for  the  treatment  of  patients 
with  metastatic  breast  cancer  who  have 
tumors  which  overexpress  HER-2.  The 
proposed  labeling  supplement  would 
include  the  use  of  FISH  testing  using  the 
PATH  \A'SION  HER-2  DNA  Probe  Kit. 
Vysis,  Inc..  as  a  diagnostic  method  to 
select  patients  for  HERCEPTIN  therapy. 
On  December  6.  2001,  the  committee 
will  discuss:  (1)  postmarketing  safety 
issues  associated  with  the  use  of 
CAMPTOSAR  Injection  (irinotecan 
hydrochloride  injection),  Pharmacia  & 
Upjohn  Co.,  combined  with  5FU/ 
leucovorin  ("Saltz"  regimen)  approved 
for  the  first-line  treatment  of  patients 
with  metastatic  colorectal  cancer. 
Potential  labeling  changes  and  issues 
regarding  clinical  trials  to  address  the 
relevant  safety  and  efficacy  concerns 
will  be  discussed:  and  (2)  supplemental 
new  drug  application  (NDA)  20-637/ 
8016,  GLIADEL  Wafer  (carmustine), 
Guilford  Pharmaceuticals.  Inc.. 
indicated  for  use  as  a  treatment  to 
significantly  prolong  survival  and 
maintain  overall  function  (as  measured 
by  preservation  of  Kamovsky 
Perforaance  Status)  and  neurological 
function  in  patients  with  malignant 
glioma  undergoing  primary  and/or 
recurrent  surgical  resection. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  27.  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:15  a.m..  and  1:30  p.m.  and 
1:45  p.m.  on  December  5.  2001.  and 
between  approximately  8:15  a.m.  and 
8:45  a.m..  and  1  p.m.  and  1:15  p.m.  on 
December  6.  2001.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify-  the  contact 
person  before  November  27.  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
After  the  scientific  presentations,  a  30- 
minute  open  public  session  mav  be 
conducted  for  interested  persons  who 
have  submitted  their  request  to  speak  by 
November  27,  2001,  to  address  issues 
specific  to  the  topic  before  the 
cominiltee. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


DHted:  November  16.  2001. 
Linda  A.  Suydam. 
Senior  Associate  Commissioner. 
IFR  Doc.  01-291  37  Filed  1 1-16-01:  2:50  pm| 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclcetNo.  01O-0269] 

Draft  Guidance  for  Industry  on  the 
Clinical  Studies  Section  of  Labeling  for 
Prescription  Drugs  and  Biologies- 
Content  and  Format;  Availability; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice:  reopening  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
November  26.  2001.  the  comment 
period  for  the  draft  guidance  for 
industry  entitled  "Clinical  Studies 
Section  of  Labeling  for  Prescription 
Drugs  and  Biologies — Content  and 
Format"  that  appeared  in  the  Federal 
Register  of  luly  9.  2001  (66  FR  35797). 
This  draft  guidance  is  part  of  a 
comprehensive  effort  to  improve  the 
format  and  content  of  prescription  drug 
labeling.  The  agency  is  taking  this 
action  in  response  to  a  request  for  an 
extension  and  to  allow  interested  parties 
additional  time  to  submit  comments. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
November  26.  2001.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  or  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  301-827- 
3844.  FAX  1-888-CBERFAX,  or  Voice 
Information  System  at  800-835-4709  or 
301-827-1800.  Send  one  self-addressed, 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  draft  guidance 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
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electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Jones.  Center  for  Drug 
Evaluation  and  Research  (HFD-40). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-6758,  or  Toni  Stifano.  Center 
for  Biologies  Evaluation  and  Research 
(HFM-602),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-827- 
3028.  or  e-mail;  stifano@cber.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  July  9,  2001 
(66  FR  35797).  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  entitled  '"Clinical  Studies 
Section  of  Labeling  for  Prescription 
Drugs  and  Biologies — Content  and 
Format."  As  part  of  a  comprehensive 
effort  to  make  prescription  drugs  safer  to 
use.  FDA  is  engaged  in  several 
initiatives  to  make  prescription  drug 
labeling  a  better  information  source  for 
health  care  practitioners — clearer,  more 
informative,  more  accessible,  and  more 
consistent  from  drug  to  drug.  Recently 
the  agency  published  a  proposed  rule  to 
revise  the  overall  format  of  prescription 
drug  labeling  (65  FR  81082.  December 
22.  2000).  The  agency  also  is  developing 
a  number  of  guidance  documents  that 
focus  on  the  content  of  certain  labeling 
sections.  The  first  draft  guidance 
entitled  "Content  and  Format  of  the 
Adverse  Reactions  Section  of  Labeling 
for  Human  Prescription  Drugs  and 
Biologies"  was  made  available  for 
public  comment  on  lune  21.  2000  (65 
FR  38563). 

The  draft  guidance  entitled  "Clinical 
Studies  Section  of  Labeling  for 
Prescription  Drugs  and  Biologies — 
Content  and  Format"  is  the  second 
guidance  document  on  the  content  and 
format  of  individual  labeling  sections. 
Among  other  things,  the  draft  guidance 
discusses  what  studies  to  include  in  the 
Clinical  Studies  section,  how  to 
describe  those  studies,  and  how  to 
present  clinical  study  data  in  graphs 
and  tables.  The  agency  also  is  trying  to 
raise  awareness,  with  this  draft 
guidance,  of  the  implications  for 
product  promotion  of  information 
contained  in  the  Clinical  Studies 
section.  This  section  exists  in  the 
.  current  labeling  and  is  expected  to 
continue  to  exist  when  the  proposed 
rule  to  revise  the  format  for  prescription 
drug  labeling  is  made  final. 


On  October  f,  2001.  FDA  received  a 
request  from  the  Pharmaceutical 
Research  and  Manufacturers  of  America 
(PhRMA)  to  extend  the  comment  period, 
PhRMA  indicated  that  it  needed 
additional  time  to  coordinate  comments 
from  its  member  compames  In  response 
to  this  request,  and  to  provide  all 
interested  persons  additional  time  to 
comment  on  this  draft  guidance.  FD.^  is 
reopening  the  comment  period  until 
November  26.  2001. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.goy/ohrms/dockets/ 
default.htm.  http://w^"w. fda.gov/cder/ 
guidance/index. htm.  or  at  http:// 
www.fda.gov/eber/guidelines.htm. 

Dated:  November  14.  2001, 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
;FR  Doc   01-28961  Filed  11-19-01;  8:45  am) 
BILUNG  COOE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 D-0489] 

Draft  "Guidance  for  Clinical  Trial 
Sponsors  on  the  Establisliment  and 
Operation  of  Clinical  Trial  Data 
Monitoring  Committees; '  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.administration  (FD.^)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Guidance  for  Clinical  Trial  Sponsors 
on  the  Establishment  and  Operation  of 
Clinical  Trial  Data  Monitoring 
Committees"  dated  November  2001.  The 
draft  guidance  document,  when 
finalized,  will  assist  sponsors  of  clinical 
trials  in  determining  when  a  data 
monitoring  committee  (DMC)  is  needed 


for  optimal  study  monitoring  and  bow 
such  committees  should  operate. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  document  by 
February  19.  2002  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time.  Submit  written  or 
electronic  comments  on  the  collections 
of  information  by  lanuarv'  22.  2002, 

ADDRESSES:  Submit  WTitten  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Communication.  Training,  and 
Manufacturers  .Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
.Administration.  1401  Rockville  Pike. 
Rockville.  MD  208.52-1448.  the  Drug 
Information  Branch  iHFD-210j.  Center 
for  Drug  Evaluation  and  Research 
(CDER).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857;  or  the  Division  of  Small 
Manufacturers.  International,  and 
Consumer  Assistance  (HFZ-220).  Center 
for  Devices  and  Radiological  Health 
(CDRH).  Food  and  Drug  .Administration. 
1350  Piccard  Dr  .  Rockville.  MD  20850 
Send  one  self-addressed  adhesive  label 
to  assist  the  office  in  processing  your 
requests.  The  document  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835^709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844;  or 
the  CDRH  Facts-C^n-Demand  system  at 
1-800-899-0381  or  301-827-0111.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852   Submit 
electronic  comments  to  http:// 
ww"w  fda.gov/dockpts  eromments 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M,  Ripley.  Center  for 

Biologies  Evaluation  and  Research 
(HFM-17).  Food  and  Drug 
Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448. 
301-827-6210; 
Robert  Temple.  Center  for  Drug 
Evaluation  and  Research  (HFD-40), 
Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  301-594-6758;  or 
loaime  Less.  Center  for  Devices  and 
Radiological  Health  {HFZ^03), 
Food  and  Drug  Administration, 
9200  C^orporate  Bivd  .  Rockville. 
MD  20850.  301-,S94-n9n, 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

FDA  IS  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Clinical  Trial  Sponsors  on  the 
Establishment  and  Operation  of  Clinical 
Trial  Data  Monitoring  Committees" 
dated  November  2001   The  draft 
guidance  document,  when  finalized, 
will  assist  sponsors  of  clinical  trials  in 
determining  when  a  DMC  is  needed  for 
optimal  study  monitoring,  and  how 
such  committees  should  operate.  The 
draft  guidance  addresses  the  roles, 
responsibilities,  and  operating 
procedures  of  DMCs. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
.\n  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

II.  The  Paperwork  Reduction  Act  of 
1995 

Inder  the  Paperwork  Reducticn  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520).  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  Information"  is  defined 
in  44  use.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  partv. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S  C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  ftillowing 
collection  of  information.  FDA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility, 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  qualitv,  utilitv, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Draft  Guidance  for  Clinical  Trial 
Sponsors  on  the  Establishment  and 
Operation  of  Clinical  Trial  Data 
Monitoring  Committees 

Description:  FDA  is  issuing  a  draft 
guidance  document  that  will  assist 
sponsors  of  clinical  trials  in  determining 
when  a  DMC  is  needed  for  optimal 
study  monitoring,  and  how  such 
committees  should  operate.  The  draft 
guidance  addresses  the  roles, 
responsibilities,  and  operating 
procedures  of  DMCs,  and  describes 
certain  reporting  and  recordkeeping 
responsibilities  including  the  following: 
(1)  Standard  operating  procedures 
(SOPs);  (2)  interim  reports  by  a  sponsor 
to  a  DMC,  statistical  approach  to  FDA. 
DMC  report  of  meeting  minutes  to  the 
sponsor;  and  (3)  meeting  records.  The 
information  collection  provisions  for 
§314.50(d)(5)(ii){2lCFR 
314.50(d)(5)(ii))  have  been  approved 
under  OMB  Control  No.  0910-0001. 

A.  Standard  Operating  Procedures 

Under  the  draft  guidance,  the  agency 
recommends  that  all  DMCs  have  well- 
defined  SOPs.  Subjects  to  be  addressed 
in  SOPs  should  include,  but  may  not  be 
limited  to,  the  following: 

•  Schedule  and  format  for  meetings, 

•  Format  for  presentation  of  data. 

•  Identification  of  individuals  who 
will  have  access  to  interim  data  to 
ensure  confidentiality, 

•  Identification  of  individuals  who 
may  attend  all  or  part  of  the  DMC 
meetings. 

•  Method  and  timing  of  providing 
DMC  members  with  interim  study 
reports, 

•  Specification  of  the  statistical 
approach  that  will  be  used  to  evaluate 
treatment  effects  and  approach  to 
considering  early  termination  of  the 
study  for  benefit  or  harm, 

•  Assessment  of  potential  conflicts 
of  interest  of  proposed  DMC  members, 

•  interaction  between  FDA  and  DMC 
members  for  certain  products,  and 

•  Rapid  unblinding  of  treatment 
codes  to  DMC  members  when  needed. 

The  agency  also  recommends  that  the 
sponsor  submit  a  description  of  the 
SOPs  to  FDA. 

B.  Interim  Reports  by  a  Sponsor  to  a 
DMC  j 

The  agency  recommends  in  the  draft 
guidance  that  the  sponsor  or  sponsors 
contractor  submit  an  interim  report, 
including  information  to  be  presented 
by  the  statistician  at  the  DMC  meeting, 
to  the  DMC.  The  interim  report  provides 
the  DMC  with  essential  information 


regarding  the  trial  upon  which  thev  may 
base  their  recommendations. 

C.  Statistical  Approach 

The  agency  recommends  in  the  draft 
guidance  that  the  final  statistical 
approach  be  submitted  to  FDA  before 
initiation  of  interim  monitoring.  FDA 
reviews  this  information  and  mav 
provide  comments  to  the  sponsor. 

D.  DMC  Report  of  Meeting  Minutes  to 
Sponsor 

The  agency  recommends  in  the  draft 
guidance  that  the  DMC  issue  a  written 
report  to  the  sponsor  based  on  the 
meeting  minutes.  Reports  to  the  sponsor 
should  include  only  those  data 
generally  available  to  the  sponsor.  The 
sponsor  may  convey  the  relevant 
information  in  this  report  to  other 
interested  parties  such  as  study 
investigators.  Meeting  minutes  or  other 
information  that  include  discussion  of 
confidential  data  would  not  be  provided 
to  the  sponsor. 

E  Meeting  Records 

The  agency  recommends  in  the  draft 
guidance  that  the  DMC  or  the  group 
preparing  the  interim  reports  to  the 
DMC  maintain  all  meeting  records.  This 
information  should  be  submitted  to  FDA 
with  the  clinical  studv  report 
{§314.50(d)(5){ii)). 

Description  of  Respondents:  The 
submission  and  data  collection 
recommendations  described  in  this 
document  affect  sponsors  of  clinical 
trials  and  DMCs. 

Burden  Estimate:  Table  1  of  this 
document  provides  the  burden  estimate 
of  the  annual  reporting  burden  for  the 
information  to  be  submitted  in 
accordance  with  the  draft  guidance. 
Table  2  of  this  document  provides  the 
burden  estimate  of  the  annual 
recordkeeping  burden  for  the 
information  to  be  maintained  in 
accordance  with  the  draft  guidance. 

Reporting  and  Recordkeeping  Burdens 

Based  on  information  from  FDA 
review  divisions,  FDA  estimates  there 
are  currentlv  740  clinical  trials  with 
DMCs  regulated  by  CBER,  CDER,  and 
CDRH.  FDA  estimates  that  the  average 
length  of  a  clinical  trial  is  2  years, 
resulting  in  an  annual  estimate  of  370 
clinical  trials.  Because  FDA  has  no 
information  on  which  to  project  a 
change  in  the  use  of  DMCs,  FDA 
estimates  that  the  number  of  clinical 
trials  with  DMCs  will  not  change 
significantly  in  tbe  next  few  years.  For 
purposes  of  this  information  collection, 
FDA  estimates  that  each  sponsor  is 
responsible  for  approximately  10  trials. 
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resulting  in  an  estimated  37  sponsors 
affected  by  the  guidance  annually. 

Based  on  information  provided  to 
FDA  by  sponsors  that  have  typicallv 
used  DMCs  for  the  kinds  of  studies  for 
which  this  guidance  recommends  them. 
FDA  estimates  that  the  majority  of 
sponsors  have  already  prepared  SOPs 
for  DMCs,  and  only  a  minimum  amount 
of  time  would  be  necessary  to  revise  or 
update  them  for  use  for  other  clinical 
studies.  Based  on  FDA's  experience 
with  clinical  trials  using  DMCs.  FDA 
estimates  that  the  sponsor  on  average 
would  issue  two  interim  reports  per 
clinical  trial  to  the  DMC.  FDA  estimates 
that  the  DMCs  would  hold  two  meetings 
per  year  per  clinical  trial  resulting  in  the 


issuance  of  two  DMC  reports  of  the 
meeting  minutes  to  the  sponsor  One  set 
of  both  of  the  meeting  records  should  be 
maintained  per  clinical  trial.  Based  on 
FDA's  experience  with  the  submission 
of  investigational  new  drug  applications 
(INDs),  FDA  estimates  that  one 
statistical  approach  per  clinical  trial 
would  be  submitted  to  FDA 

The  hours  per  response  and  hours  per 
record  are  based  on  FDA's  experience 
with  comparable  recordkeeping  and 
reporting  provisions  applicable  to  FDA 
regulated  industry.  The  hours  per 
response  include  the  time  the 
respondent  would  spend  reviewing, 
gathering,  and  preparing  the 
information  to  be  submitted  to  the  DMC 


FDA.  or  the  sponsor.  Because  clinical 
trials  var\-  greatly  in  complexity.  FDA 
estimates  tbat  the  time  needed  to 
prepare  and  submit  an  interim  report  bv 
a  sponsor  or  sponsors  contractor  to  the 
DMC  would  generally  range  from  40  to 
200  hours  with  an  average  of  120  hours 
for  each  report  The  hours  per  record 
include  the  time  to  record,  gather,  and 
maintain  the  infoiTnation 

The  total  estimated  burden  for  both 
the  reporting  and  recordkeeping 
burdens  under  the  draft  guidance  are 
93.684  hours. 

FDA  invites  comments  on  this 
analysis  of  information  collection 
burdens  FDA  estimates  the  burden  of 
this  information  collection  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


Reporting  Activity 


No.  of  Respondents 


SOPs 

Intenm  reports  by  the  spon- 
sor to  a  DMC 

Statistical  approach  to 
FDA 

DMC  report  of  meeting 
minutes  to  the  sponsor 

Total 


37 
370 
370 
370 


No  of  Responses 
per  Respondent 


1 

2 
1 
2 


Total  Annual 
Responses 


37 
740 
370 
740 


Hours  per  Response 


Total  Hours 


4 

120 

8 

1 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


146 

88  800 

2  960 

740 
92.648 


21  CFR  Section 


SOPs 

Meeting  records 

Total 


No  of 
Recordkeepers 


Annual  Freouency 
per  Recordkeeping 


Total  Annual 
Records 


37 
370 


37 
370 


Hours  per 

Recordkeeper 


8 
2 


Total  Hours 


296 

740 
1.036 


'  There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


m.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  onlv 
and  is  not  intended  for  implementation 
at  this  time  Interested  persons  mav 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  regarding  this  draft 
guidance  document  and  on  the 
collection  of  information.  Submit 
written  or  electronic  comments  to 
ensure  adequate  consideration  in 
preparation  of  the  final  document  by 
February  19.  2002.  Two  copies  of  anv 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copv. 
Comments  should  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 


rV.  Electronic  .Access 

Persons  with  access  to  the  latemet 
may  obtain  the  document  at  http: 
www.fda.gov/cber/guidelines  htm. 
http://www.fda.gov/cder/guidance/ 
index.htm.  http://www.fda. go\/cdrh.  or 
http;// www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  November  14.  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  01-28962  Filed  11-19-01;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01  hM>464] 

Vaccine  Adverse  Event  Reporting 
System;  Revised  Form  VAERS-2; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTJON:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
availability  of  a  proposed  revised  form 
entitled  "Vaccine  Adverse  Event 
Reporting  System"  (Form  VAERS-2) 
dated  lulv  2001    This  proposed  revised 
form  is  intended  to  facilitate  electronic 
reporting  The  form  has  been  revised  bv 
deleting  data  fields  that  FDA  considers 
redundant  or  unnecessarw  and  by 
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adding  or  rovising  data  fields  tn  ensure 
reporting  clarity 

DATES:  Submit  written  or  electronic 

comments   in  the  proposed  revised 
Form  \AERS-2  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
form  bv  lanuary  22,  2002. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  proposed  revised 
form  to  the  Offii  e  of  Communication, 
Trdining,  and  Manufacturers  Assistance 
(HFM— iO).  Center  for  Biologies 
Evaluation  and  Research  (CBER),  Food 
and  Drug  .administration.  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448.  Send  one  self-addressed  adhesive 
label  to  assist  the  office  in  processing 
vour  requests  The  form  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  or  by  fax  by 
calling  the  FAX  information  Svstem  at 
1-88R-CBER-FAX  or  .U)l-H2~-,3844 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the 
proposed  revised  Form  VAERS-2. 

Submit  written  comments  on  the 
proposed  revised  form  to  the  Dockets 
Management  Branch  !HFA-305).  Food 
and  Drug  .Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852, 
Submit  electronic  comments  to  http:// 
w  WW.  fda.gov' dockets- ecommenfs, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  .Anderson.  Omter  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockvilh'.  MD  20852- 
1448.  301-82  7-82 10. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FD.-\  IS  announc mg  the  availability  of 
a  proposeii  revised  form  f'ntitled 
"Vac  ( ine  .Adverse  Event  Reporting 
System"  (Form  VAERS-2)  dated  July 
2001  The  Vaccine  Adverse  Event 
Reporting  System  is  a  cooperative 
program  for  vaccine  safety  of  FDA  and 
the  (Centers  for  Disease  Control  and 
Prevention  V.AERS  is  a  postmarketing 
safetv  sun.eillance  program  collecting 
information  about  adverse  events  (side 
effects)  that  occ:ur  after  the 
administration  of  U.S.  licensed 
vaccines  Reports  are  welcome  from  all 
concerned  individuals;  Patients, 
parents,  health  care  providers, 
pharmacists,  and  vaccine 
manufacturers  The  proposed  revised 
form  is  intended  to  facilitate  electronic 
reporting  The  form  has  been  revised  bv 
deleting  data  fields  that  FDA  considers 
redundant  or  unnecessarv,  and  by 
adding  or  revising  data  fields  to  ensure 
reporting  clarity. 


II.  Comments 

The  proposed  revised  form  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  wrritten  or 
electronic  comments  regarding  the  form. 
Submit  written  or  electronic  comments 
on  the  proposed  revised  form  to  ensure 
their  adequate  consideration  in 
preparation  of  the  final  form  by  January 
22,  2002.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
proposed  revised  form  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m  .  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  proposed  revised  form  at 
either  http://w^ww. fda.gov/cber/vaers/ 
report. htm  or  http://www.fda.gov/ 
ohrms/dockets/default.htm. 

Dated:  November  7.  2001. 
Margaret  M-  Dotzel, 
Associate\Commissioner  for  Policy. 
|FR  Doc.  01-28884  Filed  11-19-01;  8:45  am] 
BHJJNO  cope  4160-01-S 
J 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Public  Hearing:  Notice  of  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  December. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  December  5,  2001;  9 
a.m.— 4  p.m. 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H.  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  and  Audio 
Conference  Call. 

The  full  ACCV  will  meet  on 
Wednesday,  December  5,  from  9:00  am 
to  4:00  p.m.  The  public  can  join  the 
meeting  in  person  at  the  address  listed 
above  or  by  audio  conference  call  by 
dialing  1-888-316-9406,  and  providing 
the  following  information: 

Leader's  Name:  Thomas  E.  Balbier.  Ir 

Password:  ACCV. 


The  agenda  items  will  include,  but 
not  limited  to:  a  discussion  of  proposed 
legislation  from  the  House  Committee 
on  Government  Reform;  a  discussion  of 
a  possible  alternative  standard  for  the 
adjudication  of  claims  for  non-table 
injuries;  a  discussion  on  the  interim 
payment  of  medical  expenses;  a 
presentation  from  petitioners  attorneys' 
perspective;  a  discussion  of  the 
legislative  proposal  for  reversionary 
trusts;  a  presentation  on  the  Institute  of 
Medicine's  Report.  "Thimerosal- 
Containing  Vaccines  and 
Neurodevelopmental  Disorders";  and 
updates  from  the  National  Vaccine 
Injury  Compensation  Program,  the 
Department  of  lustice.  and  the  National 
Vaccine  Program  Office. 

Public  comment  will  be  permitted  at 
the  end  of  the  ACCV  meeting  on 
December  5.  2001.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing 
an  oral  presentation  should  submit  a 
written  request,  along  with  a  copv  of 
their  presentation  to: 

Ms.  Cheryl  Lee,  Principal  Staff 
Liaison.  Division  of  Vaccine  Injury 
Compensation.  Offic:e  of  Special 
Programs.  Health  Resources  and 
Services  Administration.  Room  8A-46, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Requests  should  contain  the 
name,  address,  telephone  number,  and 
any  business  or  professional  affiliation 
of  the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Division  of  Vaccine  Injury 
Compensation  will  notify  each  presenter 
by  mail  or  telephone  of  their  assigned 
presentation  time. 

Persons  who  do  not  file  an  advance 
request  for  a  presentation,  but  desire  to 
malce  an  oral  statement,  may  sign-up  in 
Conference  Rooms  G  and  H  on 
December  5,  2001.  These  persons  will 
be  allocated  time  as  time  permits. 

Anyone  requiring  information 
regarding  the  ACCV  should  contact  Ms. 
Cheryl  Lee.  Principal  Staff  Liaison. 
Division  of  Vaccine  Injury 
Compensation,  Office  of  Special 
Programs,  Health  Resources  and 
Services  Administration.  Room  8A-46, 
5600  Fishers  Lane.  Rockville.  Marvland 
20857,  telephone  (301)  443-2124  or  e- 
mail:  clee@hrsa.gov. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
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Dated:  November  14,  2001. 
James  J.  Corrigan, 

Associate  Administrator  for  Management  and 
Program  Support. 

IFR  Doc  01-28963  Filed  11-19-01;  8:45  am] 

BILLING  CODE  4165-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  October  2001 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTK3N:  Notice  of  program  exclusions. 


During  the  month  of  October  2001, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergencv  item  or 
ser\ice  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
pre.scribed  by  an  excluded  partv  under 
the  Medicare.  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  fcjr  pavment  for  items  or 
ser\-ices  provideci  by  an  excluded  partv. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  thev  will 
continue  to  use  the  ser\ices  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subiect  City  State 


Effective 
Date 


Program-Related  Convictions 


ANTONUCCI   LEONARD  

BAYSIDE    NY 
BUKHARi    SAMAD      

SANTA  ANA    CA 
ELENKIWICH   LYLE  G   

YANKTON    SD 
HEFFERNAN   THOMAS  

CINCINNATI   OH 
JAIN   TARUN      

FORT  GRATIOT.  Ml 
MUHAMED   MUNIR  AT  

HENDERSON,  NV 
PUSHKIN.  YURI  Y   

COLUMBUS.  OH 
ROBERT  A   ROSEVEAR  D  D 

SRC     

LEA  WOOD   KS 
SANDOVAL.  DANNY  A  

AURORA.  CO 
STRAUSBERG.  LEE  EVER- 
ETT    


11/20/2001 

11/20/2001 
11/2a'200i 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 

Oa'27/2001 
11/20/2001 

11/20/2001 


Subject.  City.  State 

Effective 
Date 

DAYTON,  OH 

WOODRUM   DOROTHY  A   

SHELBURNE.  VT 

11/20/2001 

Felony  Conviction  tor  Health  Care  Fraud 

LENIU    GRACE  FAITAMALII   ...  ,     11/20/2001 
TEMECULA.  CA 

Felony  Control  Substance  Conviction 


CUMMINGS.  REGINA  DAWN 

LOUISVILLE  KY 
DILL,  CHRISTY  APRIL   

MARYVILLE  TN 
SPRENGER.  CRAIG  R  

FARGO,  ND 


11/20/2001 
11/20/2001 
11/20/2001 


Patient  Abuse/Neglect  Convictions 


EMMONS   HOLLY  ANN  

IONIA   Ml 
FROMMELT   JEFFREY  PAUL 

CEDAR  RAPIDS   lA 
HILL    SHERYL    

CLEVELAND.  OH 
INGLES   JEANETTE  

SHAKOPEE    MN 
LOWE    ELLEN  M   

SPRINGFIELD   OH 
MILLER    SUSAN  JEAN    

SELDEN    NV 
POWELL   NATASHA  B    

WARRENS  HGTS   OH 
STORER   CARLA  S  

WEST  UNION    OH 
WALKER    BEATRICE   

N  AUGUSTA    SC 
Vv'ILCOX  DUSTIN  LINCOLN  .. 

SANDY   UT 


11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
1l'20.200i 
11/20/2001 
11/20/2001 


Conviction  for  Health  Care  Fraud 


ROSOL.  DEBRA  LYNN 
WAVERLY,  lA 


11/20/2001 


License  Revocation/Suspension/ 
Surrendered 


ABBARNO   AASE 

JURGENSEN  

BULLHEAD  CITY,  AZ 
ACKERMAN,  MILTON  J    

KAILUA   HI 
ANCY    CAROLYN  COLLINS      . 

BURLESON    TX 
AUSTIN    RUBY  JEWEL      

LAWTQN   Ok 
AUSTIN   ALENE  JO  

SHAWNEE    OK 
AZGOROV   TODOR  PETKOV 

VAN  NUVS   CA 
BUDDINGH   SUSANNE  E   

SANTA  CLARITA    CA 
CHAPMAN    LENORA  A    

PHOENIX   AZ 
CLEVELAND   MIRIAM  G   

DES  MOINES   lA 
COTTON   TINA  SUE  SAUCIER 

CLARKSVILLE    AR 
COWAN   MORLEY  B  

NASHVILLE   TN 
COX    ROY  LYNN  


11/20/200 

1 1  '20/200 

11/20/200 

11/20/200 

11/20/200 

11/20/200 

11/20/200 

11/20/200 

11/20/200 

11/20/200 

11/20/2001 

11/20/2001 


Subject.  City  State 


Effective 
Date 


OMAHA  NE 
CUMMINGS.  RALEIGH  R  

FOREST  FALLS,  CA 
DENSON,  MARK  L  

TUCSON,  AZ 
EARLEv    ANNA  RENEE  ... 

PQTEAU,  OK 
FINKEN   JEAN  ELIZABETH    ... 

AMARILLO,  TX 
FOSTER   JERRIL  L  ANN  

MONTGOMERY   AL 
FREMER.  EDWARD  M  ., 

BULLHEAD  CITY,  AZ 
GELO   DEBBIE  H  

NAPLES    FL 
GRAVES   JAMES  FREDERICK 

PACE   FL 
GREINEDER    DiRK  K  

CONCORD   MA 
HAVEN   GERRY  BURGESS  .  .. 

LAYTON    UT 
HOVIS   VICKIE  D  MITCHELL  .. 

FYFFE   AL 
JONES    PAULA  RENEE  

BAY  MINETTE,  AL 
KELLER   Ellen  J    

WEBSTER  CITY    lA 
KENYON,  KEITH  E        

VAN  NUYS   CA 
KLEIN    DONNA  MACDONALD 

CHALFONT    PA 
KNALL    PHILIP  A     

SCOTTSDALE.  AZ 
KROEGER  JANE  L  

SUMNER    lA 
lAWAv    SANDRA  INGOSAN 

ESCONDIDO   CA 
LEWIS    RUSSELL  DEAN  

ONEONTA,  AL 
LUJAN,  CYNTHIA  A  

TUCSON    AZ 
MCCLINTON    M  COLLEEN   

MCALLEN,  TX 
MITCHELL   ALICE  E  

LUBBOCK   TX 
OUR  HOUSE   INC  

HANNIBAL    MO 
PACIFIC  PlAZA  PHARMACY 

LONG  BEACH   CA 
PAULK   JAMES  MICHAEL  

VICKSBURG   MS 
PIPER    MARVIN  A    

ALTADENA   CA 
REYNOLDS   RENEE  KAYE     . 

FOR'  DODGE    lA 
RICHARDSON   GiNA     

HAMMONTON    NJ 
RODGERS   PATRICK     

^ONG  BEACH    CA 
ROGERS   KAREN  R  

HOCKlEV    TX 
SHELLEY    DIANA  MARIA  

SAN  ANTONIO,  TX 
SHIPLEY    LAURA  LYNNE 

LOMITA   CA 
SLOAN   MELISSA  MAXINE 

DALLAS   TX 
SMART    RITA  PAULETTE  

ST  PAUL   MN 
SOWELL    D'iiViD  

ASHLEY    ND 
STEWART   KENNETH  LESLIE 

PRESNO   CA 
SWEEDEN.  ANITA  ANN  


11/20.2001 

11/20/2001 

11/20/2001 

11/20/2001 

11/20/2001 

11/20/2001 

11 '20.2001 

11202001 

11/202001 

11/20/2001 

11/20  2001 

11/202001 

11/202001 

11/20/2001 

11/20/2001 

11/20/2001 

11/202001 

11/20/2001 

11/20/2001 

11/20/2001 

11/20/2001 

11/202001 

11/20/2001 

11/20/2001 

11/20/2001 

11,20/2001 

11/20/2001 

11/202001 

11/20/2001 

11/202001 

11/20/2001 

11/202001 

11/202001 

11/20.2001 

11/20/2001 

11/20/2001 

11/202001 
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Subject  Citv  State 


Elective 
Date 


VAN  BUREN   AR 
TAYLOR    SHEiLA  DIANE       

MADISON   AL 
TITA   MOSES  NCHO     

OKLAHOMA  CITY   OK 
TRABULUS   NORMAL  

VAN  NUYS   CA 
VOHAN   JENNIFER  A    

MESA   AZ 
WARNER,  RICHARD  A  

LOS  ANGELES,  CA 
WETZEL,  CHRISTINA  L       

MITCHELLVILLE    lA 
WILBUR   FRANK  MICHAEL    ... 

VICTORVILLE   CA 
WILLIAMS,  SANDRAN  J  

PHOENIX   AZ 
WILLIAMS   REBECCA  DENISE 

DENVER   CO 
WILSON,  FRANCES  PETRAIA 

TALIHINA   OK 


11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/200^ 
11/20  2001 
11/20-2001 
11/20/2001 
11/20/2001 
11/20/2001 


Federal/State  Exclusion/Suspension 


PASCALE   DAWN  M 
GUILFORD   CT 


11/20,'200^ 


Fraud/Kickbacks 


MCCOY,  PAUL  

CHICAGO   IL 
REICHLE   FREDERICK  

WARRINGTON    PA 
ROSEVEAR   ROBERT  A 

SHAWNEE  MISSION   KS 
WILLIAMS,  NELLIE 

EVERGREEN  PARK,  IL 
WILLIAMS.  RICARDO 

EVERGREEN  PARK,  IL 


04/20/2001 

10/01/2001 
08/272001 
06/20/2001 
06.20  2001 


Owned/Controlled  by  Convicted  Entities 


ALAN  C  ASHKINAZY.  D  C   11/20/2001 

LAKE  WORTH    FL 
BROWNS  CHIROPRACTIC 

CTR  11,'20/2001 

PANAMA  CITY   FL 
CENTER  FOR  INTEGRATED 

HEALTH  11/20/2001 

VENTURA,  CA 
COLUMBIA  HEALTH  &  REHAB 

CTR  ,     11/20/2001 

DECATUR   GA 
CONFER  CLINIC  OF  CHIRO- 
PRACTIC    i     11/20/2001 

UNIONTOWN   PA 
EYE  CATCHER  OPTICAL  1 1  20/2001 

BOWLING  GREEN.  KY 
GUYER  CHIROPRACTIC  1 1  20/2001 

SANTA  ROSA,  CA 
INLAND  VALLEY  CHIRO- 
PRACTIC          11/20/2001 

FONTANA   CA 
ITHACA  MEDICAL  GROUP  112O2001 

HACIENDA  HGTS.  CA  i 

KONZA  FAMILY  HEALTH 

CENTER  11/20/2001 

MANHATTAN    KS 
MELNAR  CHIROPRACTIC  1120200' 

N  LITTLE  ROCK,  AR 
OPTIMUM  HEALTH  CHIRO- 
PRACTIC 1120  2001 

LAGUNA.  CA 
PACIFIC  FAMILY  CLINIC.  INC  1120.2001 


Subject,  City,  State 


Effective        DEPARTMENT  OF  HEALTH  AND 
Date  HUMAN  SERVICES 


GLENDALE.  CA 
PIZARRO  MEDICAL  GROUP. 


INC  

11/20/2001 

WINTER  PARK,  FL 

PROGRESSIVE  HEALTH 

CHlROPRACT            

11/20/2001 

VISTA,  CA 

STEPHEN  W  RATER.  D  D  8, 

SC     

11/20/2001 

MADISON,  Wl 

WALNUT  HILLS  FAMILY 

CHlROPRACT  

11/20/2001 

ENGLEWOOD.  CO 

...        . . 

Default  on  HEAL  Loan 


ANDRADE    LUCIOG  

STAMFORD   CT 
AUSTIN   MICHAEL  B  

TAMPA,  FL 
BORDEAUX    DEBORAHS  

SURFSIDE   BEACH.  SC 
CALOMINO   JUDE  L  

SAN  CLEMENTE.  CA 
CONLEY    PAMELA  M     

BAY  SAINT  LOUIS   MS 
COSTANZO    ANTHONY  J  JR 

SILVER  SPRING   MD 
JONES   GERALD  WALTER  JR 

MONTGLAIR   NJ 
KIRK    PATRICIA  ANN  

LEAGUE  CITY,  TX 
LALIOS   NICHOLAS  A  

MERRILLVILLE    IN 
MARCEL,  PERRY  LEE  

ROCKWALL,  TX 
PHARO   ARLETTE  NAYLOR    . 

HOUSTON,  TX 
SCHIRCK.  PHILLIP  M  

ROCHESTER,  NY 
SHIVANAND   BHARATHI  N  

N  SYRACUSE    NY 
SIBOLD   HARRY  EUGENE   

CHARLOTTE    NC 
STAUDER   MARK  F  

LOUDON,  TN 
SWIGERT   MARK  E    

SUMMERDALE,  AL 
TIBBETTS   NEIL  R    

WORCESTER   MA 
VITTOR   VIRGINIA  JOYCE   

UNION,  MS 
WARFEL,  JEANNIE  L  

PLANON.  TX 


11/20/2001 
11/20/2001 
11/20/2001 
11,20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 
11/20/2001 


Dated:  November  1,  2001. 
Maureen  Byer, 

Acting  Uirt'ctor.  Health  Care  Administrative 

Sanction$,  Office  of  Inspector  General. 

IFR  Doc    01-28Q;n  Filed  11-19-01;  8:45  ami 

BtLUNG  CODE  41S(M>4-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  L'.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Core  Measures  for  the  Center  for 
Substance  Abuse  Prevention — New — 
The  mission  of  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP)  is 
to  decrease  substance  use  and  abuse  and 
related  problems  among  the  American 
public  by  bridging  the  gap  between 
research  and  practice.  CSAP 
accomplishes  this  through  field-testing 
scientifically  defensible  programs; 
disseminating  comprehensive, 
culturally  appropriate  prevention 
strategies,  policies,  and  systems;  and 
capacity  building  for  states  and 
community-based  providers.  Data  will 
be  collected  from  CSAP  grants  and 
contracts  where  participant  outcomes 
are  assessed  pre-  and  post-intervention. 
The  analysis  of  these  data  will  help 
determine  whether  progress  is  being 
made  in  achieving  CSAP's  mission. 

The  primary  purpose  of  the  proposed 
data  activity  is  to  promote  the  use 
among  CSAP  grantees  and  contractors  of 
measures  recommended  by  CSAP  as  a 
result  of  extensive  examination  and 
recommendations,  using  consistent 
criteria,  by  panels  of  experts.  The  use  of 
consistent  measurement  for  specified 
constructs  across  CSAP  funded  projects 
will  improve  CSAP's  ability  to  respond 
to  the  Government  Performance  and 
Results  Act  (GPRA)  and  address  goals 
and  objectives  outlined  in  the  Office  of 
National  Drug  Control  Policy's 
Performance  Measures  of  Effectiveness. 

It  is  important  to  emphasize  that 
CSAP  is  not  requiring  the  use  of  these 
measures  if  (1)  The  program  does  not 
already  plan  to  target  change  in  the 
specified  construct(s)  and/or  (2)  the 
measure  is  not  valid  for  the  program's 
targeted  population.  The  Core  Measures 
are  only  to  be  used  if  appropriate  to  the 
program.'s  target  population  and 
consistent  with  the  outcome(s)  selected 
by  the  program.  Consequently,  no 
additional  burden  on  the  target 
population  is  estimated  because  the 
program  is  not  being  asked  to  collect 
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data  above  and  beyond  what  would 
already  have  been  planned.  The  annual 
burden  estimated  is  that  for  the  grantees 


to  extract  the  necessan.  data  from  their 
files  and  provide  it  to  CS.\P's  data 
coordinatine  center.  The  table  below 

ESTIMATES  OF  ANNUALIZED  HOUR  BURDEN 


summarizes  the  maximum  estimated 
time.  i.e..  if  all  programs  used  all  of  the 
Core  Measures — which  is  unlikely. 


CSAP  Program 

Numt)er  of 
grantees 

Re- 
sponses 
grantee 

Hours/re- 
sponse 

Total 
hours 

FY01 

Knowledge  Development 

Community  Initiated    

22 
7 

17 

2 
2 
2 

3 
3 
3 

132 
42 

102 

Family  Strengthening  

High  Risk  Youth  

Targeted  Capacity  Enhancement 

HIVTargeted  Capaaty  

45 

10 

2 
2 

3 
3 

1 

270 
60 

State  Incentive  Grant  

FY02 

1 

Knowledge  Development 

Community  Iniiiated    

44 
14 
34 

2 
2 
2 

3 
3 
3 

264 

84 

204 

Family  Strengthening  

High  Risk  Youth  

Targeted  Capacity  Enhancement 

HIVTargeted  Capacity  

90 
20 

2 
2 

^ 

3 
3 

State  Incentive  Grant  

"'120 

. « 

FY03 

Knowledge  Development 

Commun'ty  Initiated     

66 

21 
51 

2 
2 
2 

3 
3 
3 

396 
126 
306 

Family  Strengthening  

High  Risk  Youth  

Targeted  Capaaty  Enhancement 

HIVTargeted  Capacity  ..." 

135 
30 

2 
2 

3 
3 

810 
180 

State  Incentive  Grant  _ 

Annual  Average    

— 
202 

1.212 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg.  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503. 

Dated:  November  13.  2001 
Richard  Kopanda. 

Executive  Officer.  Substance  Abuse  and 

Mental  Health  Administration. 

[FRDoc.  01-28910  Filed  11-19-01:  8:45  am] 

WLUNG  COOe  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  a  City  Government  Facility, 
Deltona,  Volusia  County,  FL 

AGENCY:  Fish  and  Wildlife  Ser\'ice, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  City  of  Deltona 

(Applicant),  seeks  an  incidental  take 
permit  (ITP)  from  the  Fish  and  Wildlife 
Ser\'ice  (Service),  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (.^ct),  as  amended  The  ITP 
would  authorize  the  take  of  two  families 
of  the  threatened  Florida  scrub-jay, 


Aphelocoma  coerulescens  and  the 
threatened  eastern  indigo  snake. 
Drymanhon  corais  coupen.  in  \'olusia 
County.  Florida,  for  a  period  of  twenty 
(20)  years.  The  proposed  taking  is 
incidental  to  land  clearing  activities, 
road  Widening  and  development  on  a 
10-acre  protect  site  (Proiecn).  The  Protect 
contains  about  0.2  acre  of  occupied 
Florida  scrub-iav  habitat,  and  the 
potential  exists  for  thp  entire  Pro|ect  to 
provide  habitat  to  the  eastern  indigo 
snake,  .'\  description  of  the  mitigation 
and  minimization  measure;-  outlined  in 
the  .Applicant  s  Habitat  Consen-ation 
Plan  (HCPi  to  address  the  effects  of  the 
Proiect  to  the  protected  species  is 
described  further  in  the  SUPPLEMENTARY 
INFORMATION  section  below 

The  Service  also  announces  the 
availabilitv  of  an  environmental 
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assessment  (EA)  and  HCP  for  the 
incidental  take  application.  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADDRESSES)  Requests  must  be  in 
writing  to  be  prt>cessed.  This  notice  also 
advises  the  public  that  the  Sen'ice  has 
made  a  preliminarv  determination  that 
issuing  the  IT?  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
HA  and  HCP  The  final  determination 
will  be  made  no  sooner  than  60  days 
from  the  date  of  this  notice.  This  notice 
IS  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
sent  til  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
(ir  before  [anuary  22.  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application.  HCP.  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Centur\'  Boulevard.  Suite  200.  Atlanta. 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service.  6620 
Southpoint  Drive  South,  Suite  310, 
lack.sonville,  Florida  32216-0912. 
Written  data  or  c:omments  concerning 
the  application,  EA.  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Comments  and  requests  for  the 
dot  umentation  must  be  in  writing  to  be 
proc:essed.  Please  reference  permit 
number  TE038176-0  in  such  comments. 
or  in  requests  of  the  documents 
discussed  herein 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell.  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313;  or  Mr.  Miles 
A  Meyer.  Fish  and  Wildlife  Biologist, 
lat.ksonville  Field  Office,  (see 
ADDRESSES  above),  telephone:  904/232- 
J580.  extension  114 
SUPPLEMENTARY  INFORMATION:  The 
Florida  scrub-jay  is  geographically 
isolated  from  other  subspecies  of  scrub- 
jays  found  in  rv1exic:o  and  the  Western 
United  States.  The  Florida  scrub-jay  is 
found  exclusively  in  peninsular  Florida 
and  is  restricted  to  scrub  habitat.  The 
total  estimated  population  is  between 
7,000  and  11.000  individuals.  Due  to 
habitat  loss  and  degradation  throughout 


the  State  of  Florida,  it  has  been 
estimated  that  the  Florida  scrub-jay 
population  has  been  reduced  by  at  least 
half  in  the  last  100  years.  Surveys  have 
indicated  that  two  families  of  Florida 
scrub-jays  utilize  habitat  associated  with 
the  maintained  right-of-way  of 
Providence  Boulevard  on  the  Project 
site.  Construction  of  the  Project's 
infrastructure,  widening  of  turn  lanes 
and  an  entrance  road  will  likely  result 
in  death  of,  or  injurv'  to,  Florida  scrub- 
jays  incidental  to  the  carrying  out  of 
these  otherwise  lawful  activities. 
Habitat  alteration  associated  with 
property  development  will  reduce  the 
availability  of  habitat  used  for  feeding 
and  shelter. 

Historically,  the  eastern  indigo  snake 
occurred  throughout  Florida  and  into 
the  coastal  plain  of  Georgia,  Alabama, 
and  Mississippi.  Georgia  and  Florida 
currently  support  the  remaining, 
endemic  populations  of  eastern  indigo 
snake.  Over  most  of  its  range,  the 
eastern  indigo  snake  frequents  a 
diversity  of  habitat  types  such  as  pine 
flatwoods,  .scrubby  flatwoods,  xeric 
sandhill  communities,  tropical 
hardwood  hammocks,  edges  of 
freshwater  marshes,  agricultural  fields, 
coastal  dunes  and  human  altered 
habitats.  Due  to  its  relatively  large  home 
range,  this  snake  is  especially 
vulnerable  to  habitat  loss,  degradation, 
and  fragmentation.  The  wide 
distribution  and  territory  size 
requirements  of  the  eastern  indigo  snake 
makes  evaluation  of  status  and  trends 
ver>-  difficult.  Surveys  for  this  species 
on  site  were  negative,  however  the 
habitat  is  suitable.  If  any  eastern  indigo 
snakes  are  present,  construction  of  the 
Project's  infrastructure  may  result  in 
their  death  or  injury  incidental  to  the 
carr\'ing  out  of  these  otherwise  lawful 
activities. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives.  The 
no  action  alternative  may  result  in  loss 
of  habitat  for  Florida  scrub-jays  and 
eastern  indigo  snakes  and  exposure  of 
the  Applicant  under  section  9  of  the 
Act.  The  proposed  action  alternative  is 
issuance  of  the  ITP  with  on-site 
mitigation.  The  on-site  preservation 
alternative  would  restore  and  preserve 
0.7  acre  of  unoccupied  habitat  adjacent 
to  a  357  acre  county-owned  .scrub 
habitat  preserve.  The  affirmative 
conservation  measures  outlined  in  the 
HCP  to  be  employed  to  offset  the 
anticipated  level  of  incidental  take  to 
the  protected  species  are  the  following: 

1 .  The  impacts  associated  with  the 
proposed  project  include  0.06  acre  of 
temporary  impacts  to  occupied  scrub- 
jay  habitat  for  the  installation  of  an 
underground  water  line  and  0.17  acre  of 


permanent  impacts  associated  with  road 
widening  and  construction  of  turn 
lanes.  To  mitigate  for  the  proposed 
impacts  to  occupied  habitat  the 
applicant  will  restore  and  preserve  0.7 
acre  of  unoccupied  scrub  habitat.  This 
amount  is  based  on  mitigation  at  a  ratio 
of  3:1  (three  acres  restored  for  everv'  one 
acre  impacted).  Management  will  be 
conducted  on  a  regular  basis  by  the  City 
of  Deltona  Parks  and  Recreation 
Department.  After  initial  habitat 
restoration  of  the  0.7  acre  mitigation 
area,  the  property  would  then  be  set 
apart  through  an  easement,  requiring 
preservation  and  management  for 
Florida  scrub-jays  and  eastern  indigo 
snakes  into  perpetuity. 

2.  No  construction  activities  would 
occur  within  150  feet  of  an  active 
Florida  scrub- jay  nest  during  the  nesting 
season. 

3.  The  HCP  provides  a  funding 
mechanism  for  these  mitigation 
measures. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service's 
finding  on  the  application  is  provided 
below: 

Based  on  the  analvsis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  ITP  would  not  have 
significant  effects  on  the  human 
environment  jn  the  project  area. 

2  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that 
adequate  funding  will  be  provided  to 
implement  the  measures  proposed  in 
the  submitted  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatened  species  as  outlined  in 
the  documentation  of  this  decision,  the 
indirect  impacts  which  may  result  from 
issuance  of  the  ITP  are  addressed  by 
other  regulations  and  statutes  under  the 
jurisdiction  of  other  government 
entities.  The  validity  of  the  Service's 
ITP  is  contingent  upon  the  Applicant's 
compliance  with  the  terms  of  the  permit 
and  all  other  laws  and  regulations  under 
the  control  of  State,  local,  and  other 
Federal  governmental  entities. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  section 
10(a)(1)(B)  ITP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  biological  opinion,  in 
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combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

Dated:  November  5.  2001. 
H.  Dale  Hall. 

Acting  Regional  Director. 

IFR  Doc:.  01-28911  Filed  11-19-01:  8:45  am] 

BILUNG  CODE  431»-5fr-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Assessment  and 
Habitat  Conservation  Plan  and  Receipt 
of  an  Application  for  an  Incidental  Take 
Permit  From  the  Interagency  Tasit 
Force  Proposing  the  Six  Points  Road 
Interchange  and  Related  Development 
in  Marion  and  Hendricks  Counties,  IN 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability 

SUMMARY:  This  notice  advises  the  public 
and  other  agencies  of  the  availability  of 
a  draft  Habitat  Conservation  Plan  (HCP) 
and  Incidental  Take  Permit  (ITP) 
application  for  review  and  conunent. 
The  HCP  and  ITP  application  were 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  by  an  Interagency  Task 
Force  proposing  to  construct  a  new 
interchange  on  Interstate  70  (1-70)  in  the 
vicinity  of  Six  Points  Road  and  related 
development  in  Hendricks  and  Marion 
Counties.  Indiana  A  colony  of  federally- 
endangered  Indiana  bats  [Myotis 
sodalis]  occupies  the  project  area  during 
summer  and  it  has  been  determined  that 
the  proposed  actions  will  result  in 
incidental  take.  On  September  28,  2001 
the  Task  Force  submitted  an  application 
to  the  Service  for  a  permit  for  incidental 
take  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973 
(Act),  as  amended  (Act,  16  U.S.C.  1531, 
et  seq.).  The  submission  of  the  (ITP) 
application  required  the  development  of 
an  HCP  by  the  applicants  detailing 
measures  to  be  taken  to  avoid, 
minimize,  and  mitigate  impacts  to 
Indiana  bats.  If  issued,  the  ITP  would 
authorize  incidental  take  of  Indiana  bats 
resulting  from  proposed  road 
construction,  commercial  development, 
and  airport  expansion  and 
improvements.  The  requested  term  of 
the  permit  is  15  years. 

Prior  to  issuing  the  ITP.  the  Service  is 
required  to  analyze  alternatives 
considered  in  the  development  of  the 
HCP.  This  analysis  is  contained  in  a 
draft  Environmental  Assessment  (EA). 
as  required  by  the  National 


Environmental  Policy  Act  (NTIPA),  for 
the  Federal  action  in  issuance  of  a 
permit  under  section  10(a)(1)(B)  of  the 
Act.  This  draft  EA  is  also  available  for 
public  review  and  comment.  This  notice 
is  provided  pursuant  to  section  10(a)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR 
1506.6). Copies  of  the  draft  HCP  and  EA 
may  be  obtained  by  making  a  request  to 
Regional  HCP  Coordinator,  at  the 
address  below 

DATES:  Written  comments  must  be 
received  on  or  before  January  22,  2002 

ADDRESSES:  Persons  wishing  to  review 
the  documents  may  obtain  copies  by 
writing,  telephoning,  faxing,  or  e- 
mailing:  Regional  HCP  Coordinator.  U.S. 
Fish  and  Wildlife  Services,  1  Federal 
Drive,  Fort  Snelling,  MN  55111-4056. 
Telephone:  (612)  713-5343.  Fax:  (612) 
713-5292.  The  EA  is  also  available  at 
the  following  Internet  address:  http:// 
midwest.fws.gov/nepa/ 

Public  Involvement  Documents  will 
be  available  for  public  inspection  during 
normal  business  hours  (8:0(>-4:30).  at 
the  U.S.  Fish  and  Wildlife  Service 
Regional  Office  in  Fort  Snelling, 
Miimesota.  and  at  the  Bloomington 
Field  Office  in  Bloomington.  Indiana. 
The  draft  HCP  and  EA  are  available  for 
public  review  and  comment  for  a  period 
of  60  days 

All  comments  received  from 
individuals  become  part  of  the  official 
public  record  Requests  for  such 
comments  will  b>e  handled  in 
accordance  with  the  Freedom  of 
Information  Act  and  the  Coimcil  on 
Environmental  Qualitv's  NEPA 
regulations  (40  CFR  1506.6(f))  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law  If  a  respondent 
wishes  us  to  withhold  his/her  name 
and/ or  address,  this  must  be  stated 
prominently  at  the  begiiming  of  the 
comment 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Fasbender,  Regional  HCP 
Coordinator.  U.S.  Fish  and  Wildlife 
Service.  Fort  Snelling,  Minnesota, 
Telephone:  (612)  713-5343,  or  e-mail 
peterjasbender@fws.gov. 

SUPPLEMENTARY  INFORMATXM:  Section  9 
of  the  Act  and  Federal  regulations 
prohibit  "take  "  of  fish  or  wildlife 
species  Usted  as  endangered  or 
threatened.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  to 
mean  harass,  harm,  pursue,  hunt,  shoot. 


wound,  kill.  trap,  capture,  collect,  or  to 
attempt  to  engage  in  anv  such  conduct 
(16  use  1538)  Harm  may  include 
significant  habitat  modification  where  it 
actually  kills  or  injures  wildlife  bv 
significantly  impairing  essential 
behavioral  patterns,  including,  breeding, 
feeding,  and  sheltering  (50  CFR  17  3(c)). 
The  Service  ma\ .  under  limited 
circumstances,  issue  permits  to  take 
listed  species,  provided  such  take  is 
incidental  to.  and  not  the  purpose  of,  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  endangered 
species  are  found  in  50  CFR  17  22 

Background  on  Habitat  Conservation 
Plan 

An  Interagency  Task  Force  composed 
of  the  Indianapolis  Airport  Authority, 
the  Indianapolis  Department  of  Public 
Works,  the  Indianapolis  Department  of 
Metropolitan  Development,  the  Federal 
Highway  Administration  the  Indiana 
Department  of  Transportation,  and  the 
Hendricks  County  Board  of  Countv 
Commissioners  proposes  to  construct  a 
new  interchange  on  1-70  and  associated 
highway  improvements  near  Six  Points 
Road  in  Hendricks  and  Marion 
Counties.  Indiana  .additional 
development  will  occur  in  the  area  in 
association  with  the  road  construction, 
including  expansion  and  improvements 
at  the  Indianapolis  International 
Airport,  and  commercial  and  industrial 
development  within  the  .AmeriPlex  area 
south  of  1-70. 

At  least  one  maternity  colony  of 
Indiana  bats  is  known  to  utilize 
scattered  patches  of  high  qualit\-  habitat 
within  the  proposed  project  area  during 
the  summer.  Within  the  HCP  boundary, 
343  acres  will  be  cleared  for  the 
proposed  project,  including  146  acres  of 
mature  forest,  119  acres  of  widely 
scattered  trees  (e.g.,  former  residential 
lawTis),  69  acres  of  sparsely  forested 
areas  (e.g  .  wooded  pasture)  or  immature 
woodlots,  and  10  acres  of  linear  forested 
habitat  (e.g.,  fencerowsl.  The  mature 
forest  provides  high  quality  Indiana  bat 
roosting  and  foraging  habitat  Potential 
roosting  habitat  exists  in  those  areas 
with  mature  trees,  while  foraging  habitat 
is  located  throughout  the  project  area 
Incidental  take  of  Indiana  bats  is 
expected  to  occur  from  the  loss  and 
degradation  of  roosting  and  foraging 
habitat,  resulting  in  reduced 
reproduction  and  overwinter  survival, 
and  the  decreased  fitness  of  individuals. 

The  purpose  of  the  HCP  is  to  ensure 
incidental  take  will  be  minimized  and 
mitigated  to  the  maximum  extent 
practicable  and  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  this  species  in  the  wild. 
The  Task  Force  designed  the  HCP  in 
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consultation  with  the  Service  to  ensure 
the  project  area  anri  adjoining  areas 
used  hv  Indiana  bats  will  continue  to 
support  suitablf^  habitat  for  the  species. 
while  allowing  for  incidental  take  of 
Indiana  bats  from  the  proposed 
activities.  Measures  in  the  HCP 
designed  to  avoid,  minimize,  and 
mitigate  the  impacts  of  the  proposed 
action  on  Indiana  bats  include:  (1)  No 
trees  cleared  when  Indiana  bats  may 
occupy  maternity  roosts;  (2)  permanent 
protection  of  .373  acres  of  existing 
Indiana  bat  habitat;  (3)  346  acres 
hardwood  seedlings  will  be  planted  and 
protected  in  perpetuity;  (4)  the  Indiana 
bat  population  response  to  the  proposed 
construction  and  mitigation  will  be 
monitored  for  15  years  and  mitigation 
plantings  will  be  monitored  for  5  years; 
and  (5)  the  applicants  will  work  with 
the  Service  to  develop  and  implement 
an  outreach  program  to  educate  the 
public  regarding  the  Indiana  bat. 

Background  on  Environmental 
.\ssesstnent 

The  Proposed  Action  consists  of 
issuing  an  ITP  and  implementation  of 
the  HCP  The  draft  EA  considers  two 
action  alternatives  and  the  "No  Action" 
alternative.  The  NEPA  process  will  be 
completed  after  the  comment  period,  at 
which  time  the  Service  will  evaluate  the 
permit  application  (if  appropriate  to  the 
selected  alternative),  the  HCP,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to  the 
Interagency  Task  Force  for  the 
incidental  take  of  Indiana  bat  associated 
with  the  proposed  activities  in  Marion 
and  Hendricks  Counties,  Indiana.  The 
final  permit  decision  will  be  made  no 
sooner  than  60  days  from  the  date  of 
this  notice. 

The  area  encompassed  by  the  HCP 
mav  contain  facilities  eligible  to  be 
listed  on  the  National  Register  of 
Historic  Places  and  other  historical  or 
archeological  resources  mav  be  present. 
The  National  Historic  Preservation  Act 
and  other  laws  require  these  properties 
and  resources  be  identified  and 
considered  in  project  planning.  The 
public  is  requested  to  inform  the  Service 
of  concerns  about  archeological  sites, 
buildings  and  structures,  historic 
events,  sacred  and  traditional  areas,  and 
other  historic  preservation  concerns. 

Ddled   Ndvt'inbor ').  2001. 
rharlps  M,  VVooley, 
Assistant  Regional  Director.  Ecological 
Senices.  Region  3.  Fort  Snelling,  Minnesota. 
IFR  Doc.  01-28912  Filed  11-19-01;  8:45  am) 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-830^1030-XP-2-24  1A] 

0MB  Approval  Number  1004-0172 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.].  On  June  15, 
2001.  the  BLM  published  a  notice  in  the 
Federal  Register  (66  PR  32637) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
on  August  14,  2001.  The  BLM  received 
two  comments  in  response  to  that 
notice.  You  may  obtain  copies  of  the 
proposed  collection  of  information, 
related  forms,  public  comments,  and 
any  other  explanatory  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  listed  below. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  with  30  days  directly  to  the 
Office  of  Management  and  Budget. 
Interior  Department  Desk  Officer  (1004- 
0181),  Office  of  Information  and 
Regulator*'  Affairs.  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630), 
1849  C  St..  NW..  Mail  Stop  401  LS. 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessan*'  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLMS's 
estimate  of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Generic  Clearance  for  Customer 
Comment  Cards 

OMB  Approval  Number  1004-01 72. 


Bureau  Form  Number:  Not 
Applicable. 

Abstract:  The  Bureau  of  Land 
Management  will  conduct  surv-eys  of  its 
programs  and  services  using  customer 
comment  card  to  identify:  service  needs 
of  customers;  strengths  and  weaknesses 
of  services;  ideas  or  suggestions  for 
improvement  of  services  from  our 
customers;  barriers  to  achieving 
customer  service  standards;  and  changes 
to  customer  service  standards.  Customer 
comment  cards  will  be  available  for 
general  customers  with  specific 
programmatic  cards  in  the  following 
areas:  rights-of-way;  land  management 
transactions;  recreational  permittees; 
mining  claim  recordation;  oil  and  gas 
leases;  information  access  centers; 
recreational  and  educational  users;  wild 
horse  and  burro,  and  grazing  permits 
and  leases. 

Frequency:  Annually  or  on  occasion 
as  necessary. 

Description  of  Respondents:  General 
customers  of  the  BLM  for  its  programs 
and  services. 

Estimated  Completion  Time:  3 
minutes  per  response. 

Annual  Responses:  10.000. 

Application  Fee  Per  Response:  0. 

Annual  Burden  Hours:  500. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  October  2.  2001. 
Michael  H.  Schwartz, 

BL\i  Information  Collection  Clearance 

Officer. 

IFR  Doc.  01-28932  Filed  1 1-19-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-630-1030-XP-2-24  1A] 

OMB  Approval  Number  1004^181 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  lune  15. 
2001,  the  BLM  published  a  notice  in  the 
Federal  Register  (66  FR  32637) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
on  August  14,  2001.  The  BLM  received 
two  comments  in  response  to  that 
notice.  You  may  obtain  copies  of  the 
proposed  collection  of  information, 
related  forms,  public  comments,  and 
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any  other  explanator\-  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  listed  below 

The  OMB  is  required  respond  to  this 
request  to  this  request  within  60  davs 
buy  my  respond  after  30  days  For 
maximum  consideration  your  comments 
and  suggestions  on  the  requirement 
should  be  made  within  30  days  directly 
to  the  Office  of  Management  and 
Budget.  Interior  Department  Desk 
Officer  (1004-0181),  Office  of 
Information  and  Regulaton,-  Affairs, 
Washington.  DC  20503.  Please  provide  a 
copy  of  your  comments  to  the  Bureau 
Information  Collection  Clearance  Officer 
(WO-630),  1849  C  St..  NW.,  Mail  Stop 
401  LS.  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLMs  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Generic  Clearance  for  Customer 
Surveys. 

OMB  Approval  Number:  1004-0181. 

Bureau  Form  Number:  Not 
Applicable. 

Abstract:  The  Bureau  of  Land 
Management  will  conduct  customer 
surveys  to  determine  the  satisfaction  of 
its  customers  with  its  programs  and 
services.  The  anticipated  programs/ 
customers  to  survey  are:  Wild  Horse  and 
Burro,  Grazing  Permittees.  Information 
Access  Center  Users.  Land  Management 
Transactions,  Mining  Claimants.  Oil  and 
Gas  Lessees,  Recreation  and  Education 
Users,  Recreation  Permits.  Rights-of- 
Way  Applicants,  and  Fire  and  Aviation. 

We  will  use  the  data  to  identify: 

(1)  Service  needs  of  customers; 

(2)  Strengths  and  weaknesses  of 
services; 

(3)  Ideas  or  suggestions  for 
improvement  of  service  from  BLM 
customers; 

(4)  Barriers  to  achieving  customers 
services  standards;  and 


(5)  Changes  to  customer  service 
standards. 

Frequency:  Once  when  surveyed 

Description  of  Respondents:  General 
customers  of  the  BLM  for  its  programs 
and  services. 

Estimated  Completion  Time:  15 
minutes  per  response. 

Annual  Responses:  13.000 

Application  Fee  Per  Response:  0. 

Annual  Burden  Hours:  3.250. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated  October  2.  2001 

Michael  H.  Schwartz, 

BLM  Information  Collection  Clearance 
Officer 

[FR  Doc.  01-28933  Filed  11-19-01;  8:45  ami 

BILLMQ  CODE  4310-6«-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Assessment  Prepared 
for  Proposed  Central  Gulf  Sale  182  on 
the  Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS) 

AGENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  availability  of  the 
environmental  assessment  on  proposed 
Central  Gulf  of  Mexico  Lease  Sale  182. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  prepared  an 
environmental  assessment  (EA)  for  the 
proposed  annual  Lease  Sale  182  for  the 
Central  Planning  Area  of  the  Gulf  of 
Mexico  Outer  Continental  Shelf  In  this 
EA,  the  MMS  reexamined  the  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  based  on  any 
new  information  regarding  potentiaJ 
impacts  and  issues  that  was  not 
available  at  the  time  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  Lease  Sales  169,  172.  175,  178,  and 
182  was  prepared. 

No  new  significant  impacts  were 
identified  for  proposed  Lease  Sale  182 
that  were  not  already  assessed  in  the 
FEIS  for  Lease  Sales  169.  172.  175.  178. 
and  182,  As  a  result.  MMS  determined 
that  a  supplemental  EIS  is  not  required 
and  prepared  a  Finding  of  No  New- 
Significant  Impact. 

A  copy  of  the  EA  is  available  to  the 
public  upon  request  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Attention:  Public 
Information  Office  (MS  5034).  1201 
Elmwood  Park  Boulevard.  Room  114, 
New  Orleans.  Louisiana  70123-2394  or 
by  calling  l-800-20(>-GULF. 


FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  .Management  Service.  Gulf  of 
Mexico  OCS  Region.  1201  Elmwood 
Park  Boulevard.  .New  Orleans.  Louisiana 
70123-2394,  Mr.  Alvin  Jones,  telephone 
(504)  736-1713 

Dated:  September  25.  2001. 
Chris  C.  Dynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Region. 
(FR  Doc  01-28923  Filed  11-19-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS).  Central 
Gulf  of  Mexico  (GOM).  Oil  and  Gas 
Lease  Sale  182 

AGENCY:  Minerals  Management  Ser\'ice, 
Interior 

ACTION:  Availability  of  the  proposed 
Notice  of  Sale. 

SUMMARY:  Gulf  of  Mexico  OCS;  Notice  of 

Availability  of  the  proposed  Notice  of 
Sale  for  proposed  Oil  and  Gas  Lease 
Sale  182  in  the  Central  GOM  This 
Notice  IS  published  pursuant  to  30  CFR 
256.29(c)  as  a  matter  of  information  to 
the  public 

With  regard  to  oil  and  gas  leasing  on 
the  OCS.  the  Secretary  of  the  Interior 
pursuant  to  section  19  of  the  OCS  Lands 
Act.  provides  the  affected  States  the 
opportunity  to  review  the  proposed 
Notice  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids, 
royalty  rates,  and  rentals. 

The  proposed  .Notice  of  Sale  for  Sale 
182  and  a    Proposed  Sale  Notice 
Package"  containing  information 
essential  to  potential  bidders  mav  be 
obtained  from  the  Public  Information 
Unit.  Gulf  of  Mexico  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  .New  Orleans.  Louisiana 
70123-2394.  Telephone:  (504)  736- 
2519. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 

least  30  days  prior  to  the  date  of  bid 
opening  Bid  opening  is  currently 
scheduled  for  March  20.  2002. 

Dated   .\ovemt>er  9.  2001 

Thomas  R.  KJtsos, 

Acting  Director.  Minerals  Management 
Service 

[FR  Doc  01-28924  Filed  11-19-01.  8:45  am] 
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ItfTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-403  and  731- 
TA-895-896  (Final)] 

Pure  Magnesium  From  China  and 
Israel 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
.States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
i?  1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  China  of  pure 
magnesium,  provided  for  in  subheading 
8104.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).^ 
The  Commission  also  determines, 
pursuant  to  sections  705(b)  and  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  167ld(b)  and  §1673d(b))  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injur\  .  and  the  establishment  of 
an  industrv'  in  the  United  States  is  not 
materially  retarded  by  reason  of  imports 
from  Israel  of  pure  magnesium  provided 
for  in  subheadings  8104.1 1.00  and 
8104,19  00.  and  8104  30.00  of  the 
HTSUS.  that  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  LTFV  and  to  be 
subsidized  by  the  Government  of  Israel. 

Background 

The  Commission  instituted  these 
investigations  effective  October  17, 
.iOOO.  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  bv  Magcorp.  Salt  Lake  Citv. 
UT.  the  United  Steel  Workers  of 
.America,  Local  8319,  Salt  Lake  City.  UT, 
and  the  USWA  International. '  The  final 


Thp  record  is  definecl  in  sec.  207.2(f)  of  the 
{ .nmmission's  Rules  of  Practice  and  Procedure  (19 
i;FK  «i207.2(fl). 

^  (jjminissioners  Hillman  and  Miller  dissenting. 
Thev  defined  two  domestic  like  products,  pure 
granular  magnesium  and  pure  magnesium  ingot. 
With  respect  to  pure  granular  magnesium,  they 
found  subject  imports  from  Israel  to  be  negligible 
and  thev  found  thai  the  domestic  pure  granular 
magnesium  uidustry  is  not  materially  injured  or 
threatened  with  material  injurw  and  the 
estahlishmeni  of  an  industry  in  the  United  States 
IS  iiul  malenally  retarded  by  reason  of  subject 
imports  from  China  Thev  also  found  that  the 
domestic  pure  magnesium  ingot  industrv'  is  not 
materijlly  injured  rir  threatened  with  material 
injurv  and  the  establishment  of  an  industry  in  the 
I'niled  States  i'>  nut  materially  retarded  by  reason 
of  subject  imports  from  Israel. 

'See  letter  from  petitioners  dated  October  26. 
2000.  amending  the  petitions  to  include  the  USWA 
International  as  co-petitioners  and  April  20,  2001 


phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  pure  magnesium  from  Israel 
were  being  subsidized  within  the 
meaning  of  section  703(b)  of  the  Act  (19 
U.S.C.  §167lb(b)  and  imports  of  pure 
magnesium  from  China  and  Israel  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
§  1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  Washington,  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  June  4,  2001  (66  FR  29987) 
and  September  20,  2001  (66  FR  48478). 
The  hearing  was  held  in  Washington. 
DC.  on  October  11.  2001.  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  Ciomraission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  13.  2001 .  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3467  (November  2001). 
entitled  Pure  Magnesium  from  China 
and  Israel:  Investigations  Nos.  701-TA- 
403  and  731-TA-895-896  (Final). 

By  order  of  the  Commission. 
Issued:  November  14,  2001. 
Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  01-28900  Filed  11-19-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-413  and  731- 
TA-91 3-91 8  (Final)] 

Stainless  Steel  Bar  From  France, 
Germany,  Italy,  Korea,  Taiwan,  and  the 
United  Kingdom 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  November  13.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 


amendmant  to  petitions  adding  "concerned 
employees  of  Northwest  Alloys.  Inc."  as  co- 
petitioners. 


information  on  this  matter  by  contacting 
th'3  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eoI/public. 

SUPPLEMENTARY  INFORMATION:  On 

September  17,  2001.  the  Commission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigations  (Federal  Register  66  FR 
48063.  September  17.  2001). 
Subsequently,  the  Department  of 
Commerce  moved  the  date  for  its  final 
determinations  in  the  investigations 
from  December  17,  2001.  to  January  15, 
2001.  The  Commission,  therefore,  is 
revising  its  schedule  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows;  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  January  10,  2002;  if 
parties  are  not  able  to  agree  on  time 
allocations  (within  the  prescribed  limit) 
for  the  hearing,  a  prehearing  conference 
will  be  held  at  the  U.S.  International 
Trade  Commission  Building  at  9:30  a.m. 
on  January  15,  2002:  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  January  4,  2002:  the  deadline 
for  filing  prehearing  briefs  is  January  11, 
2002;  the  hearing  will  be  held  at  the 
U.S.  International  Trade  Commission 
Building  at  9:30  a.m.  on  Januaiy  17. 
2002;  the  deadline  for  filing  posthearing 
briefs  is  Januar>'  25,  2002;  the 
Commission  will  make  its  final  release 
of  information  on  February  12,  2002; 
and  final  party  comments  are  due  on 
February  14.  2002. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued;  November  14,  2001. 
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By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
|FR  Doc.  01-28902  Filed  11-19-01:  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

[Civil  Action  No.  9e-475-JJF] 

United  States  of  America  v.  Federation 
of  Physicians  and  Dentists,  Inc.; 
Proposed  Final  Judgment  and 
Competitive  impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16(b)  through  (h).  that 
a  proposed  Final  Judgment  and 
Competitive  Impact  Statement  have 
been  filed  in  a  civil  antitrust  case. 
United  States  of  America  v.  Federation 
of  Physicians  and  Dentists,  Inc..  Civil 
Action  No.  98-^75jrF,  in  the  United 
States  District  Court  for  the  District  of 
Delaware. 

The  Complaint  in  the  case  alleges  that 
the  Federation  of  Physicians  and 
Dentists.  Inc.  ("Federation") 
coordinated  an  understanding  among  its 
members,  Delaware  orthopedic  surgeons 
in  private  practice,  to  negotiate 
exclusively  through  the  Federation  to 
oppose  a  proposed  fee  reduction  bv 
Blue  Cross  and  Blue  Shield  of  Delaware 
in  violation  of  section  1  of  the  Sherman 
Act,  15  use.  1. 

The  proposed  Final  Judgment 
eliminates  the  Federation's  illegal 
practices  and  prevents  their  renewal, 
enjoining  the  Federation  from  engaging 
in  practices  that  would  limit 
competition  among  Delaware 
orthopedic  surgeons  in  the  sale  of 
orthopedic  serv'ices. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Gail  Kursh.  Chief:  Health 
Care  Task  Force;  Antitrust  Division; 
United  States  Department  of  Justice;  325 
Seventh  St.,  N\V.;  Room  404; 
Washington,  DC  20530  (Tel.;  (202)  307- 
5799). 

Mary  Jean  Moltenbrey, 

Director  of  Civil  Son  merger  Enforcement. 
Antitrust  Division,  United  States  Department 
of  justice. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attomevs.  that: 


1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
both  of  the  parties,  and  venue  of  this 
action  is  proper  in  the  District  of 
Delaware 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  attached  mav  be 
filed  and  entered  by  the  Court,  upon  the 
motion  of  either  party  or  upon  the 
Court's  own  action,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C  16).  and  without  further 
notice  to  any  party  or  other  proceedings 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  ser\-ing 
notice  thereof  on  defendant  and  by 
filing  that  notice  with  the  Court. 

For  Plaintiff. 
Charles  A.  lames. 

Assistant  Attorney  General 

R.  Hewitt  Pate, 

Deputy  Assistant  Attorney  General. 

Man,'  Jean  Moltenbrey, 

Director  of  Civil  Non-Merger.  Enforcement. 

Office  of  Operations. 

Gail  Kursh, 

Chief.  Health  Care  Task  Force. 

David  C.  Jordan, 

Assistant  Chief  Health  Care  Task  Force. 

Antitrust  Division,  Department  of  Justice. 

Washington.  DC  20530. 

Steven  Kramer,  

Richard  S.  Martin. 

Scott  Scheele, 

Adam  Falk, 

Attorneys.  .Antitrust  Division,  Department  of 

Justice,  325  7th  Street.  NW.,  Washington,  DC 

20530.  (202)  307-0997. 

Colm  Connolly. 

United  States  .Attorney.  District  of  Delaware 

Virginia  Gibson-Mason. 

Assistant  United  States  Attorney.  1201  Market 
Street,  Suite  1100.  Wilmington,  DE  19801. 
Tel.:  (302)  573-6277,  Facsimile:  (302)  573- 
6220. 

For  Defendant; 
Perry  F.  Goldlust  (DSB  #770). 
Heiman.  Abner.  Goldlust  &■  Baker.  First 
Federal  Plaza,  Suite  600,  P.O.  Box  1675. 
Wilmington.  DE  19899-1675.  Tel:  (302]  658- 
1800 

Hal  K.  Litchford. 

Donald  E.  Christopher, 

G.  Steven  Fender, 

Litchford  &■  Chnstopher.  390  X  Orange 

Avenue,  P.O.  Box  1549,  Orlando,  FL  32802, 

Tel.:  (407)  422-6600. 

Final  Judgment 

Plaintiff,  the  L'nited  States  of 
America,  having  filed  its  Complaint  on 
August  12.  1998.  and  plaintiff  and 
defendant  Federation  of  Physicians  and 
Dentists,  by  their  respective  attornevs, 
having  consented  to  the  entry  of  this 


Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law; 

And  Whereas  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment. 

\ow.  Therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  upon  consent  of  the  plaintiff  and 
defendant,  it  is  hereby  Ordered, 
Adjudged,  and  Decreed: 

I.  lurisdiction 

This  Court  has  )urisdiction  over  the 
subject  matter  of  and  over  the  plaintiff 
and  defendant  to.  this  action  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  defendant 
under  section  1  of  the  Sherman  Act.  15 

use  1 

II.  Definitions 

As  used  in  this  Final  Judgment: 

(A)  "Communicate'  means  to  discuss, 
disclose,  transfer,  disseminate,  or 
exchange  information  or  opinion, 
formally  or  informally,  in  any  manner, 

(B)  "Competing  physicians  '  or 
""competing  orthopedic  surgeons" 
means  two  or  more  physicians  <or  two 
or  more  orthopedic  surgeons, 
respectively)  in  separate,  private 
medical  practices  in  the  same  specialty 
in  the  same  countr\^ 

(C)  'Competitively  sensitive 
information  "  means: 

(1)  Any  participating  physician's 
actual  or  possible  view,  intention,  or 
position  concerning  the  negotiation  or 
acceptability  of  anv  proposed  or  existing 
payer  contract  or  contract  term, 
including  the  physician's  negotiating  or 
contracting  status  with  any  paver  or  the 
physician  s  response  to  anv  paver 
contract  or  contract  term;  or 

(2)  Any  proposed  or  existing  term  of 
any  payer  contract  that  affects: 

(a)  The  amount  of  fees  nr  pavment. 
however  determined,  that  a 
participating  physician  charges, 
contracts  for.  or  accepts  from,  or 
considers  charging,  contracting  for,  or 
accepting  from  any  payer  for  providing 
physician  senices: 

(b)  The  duration,  amendment,  or 
termination  of  the  payer  contract; 

(c)  Utilization  review  and  pre- 
certification,  or 

(d)  The  manner  of  resolving  disputes 
between  the  participating  physician  and 
the  payer; 

(D)  "Defendant"  means  the  Federation 
of  Physicians  and  Dentists,  its  directors, 
officers,  agents,  representatives,  and 
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employees;  its  successors  and  assigns; 
and  each  entity  over  which  it  has 
control; 

(E)  "Messenger"  means  a  person, 
including  defendant  or  an  agent  for 
defendant,  that  communicates  to  a  payer 
anv  competitively  sensitive  information 
it  obtains,  individually,  from  a 
participating  phs'sician  nr 
communicates,  individually,  to  a 
participating  physician  any 
competitively  sensitive  information  it 
obtains  from  a  payer; 

(F)  "Objective  information"  or 
"objective  comparison"  means 
empirical  data  that  are  capable  of  being 
verified  or  a  comparison  of  such  data; 

(G)  "Participating  physician"  means  a 
physician  who  is  either  in  solo  practice 
or  a  group  practice,  and  who 
participates  in  a  messenger 
arrangement,  and  any  employee  of  such 
phvsician  or  group  practice  acting  on 
the  physician's  or  group  practice's 
behalf  in  connection  with  a  messenger 
arrangement;  for  purposes  of  this  Final 
Judgment,  a  "participating  physician" 
does  not  include  physicians  or  other 
medical  professional  employees  who 
belong  to  a  recognized  or  certified 
bargaining  unit  that  is  affdiated  with  the 
Federation  of  Physicians  and  Dentists; 

(H)  "Payer"  means  any  person  that 
purchases  or  pays  for  all  or  part  of  a 
physician's  services  for  itself  or  any 
other  person  and  includes  but  is  not 
limited  to  independent  practice 
associations,  individuals,  health 
insurance  companies,  health 
maintenance  organizations,  preferred 
provider  organizations,  and  employers; 

(I)  "Payer  contract"  means  a  contract 
between  a  payer  and  a  physician  by 
which  that  physician  agrees  to  provide 
physician  services  to  persons  designated 
by  the  payer; 

(J)  "Person'  means  any  natural 
person,  corporation,  firm,  company,  sole 
proprietorship,  partnership,  joint 
venture,  association,  institute, 
governmental  unit,  or  other  legal  entity; 

(K)  "Protocols"  means  a  set  of  written 
guidelines,  which  have  been  adopted  by 
defendant  for  dissemination  to  its 
members  to  assist  in  the  implementation 
and  administration  of  the  terms  of  the 
Final  ludgment  and  which  have  been 
approved  by  plaintiff  for  the  limited 
purpose  of  assuring  that  defendant's 
existing  and  future  members  who  do  not 
receive  a  copy  of  this  Final  judgment 
r€K:eive  adequate  notice  of  its  terms. 
These  Protocols  shall  not  diminish 
defendant's  and  its  member's  obligation 
to  comply  with  the  terms  of  this  Final 
ludgment  and  federal  antitrust  law. 
which  are  controlling  in  the  event  of 
anv  conflict  or  inconsistency;  and 


(L)  "Recognized  or  certified 
bargaining  unit"  means  a  group  of 
physicians  that  have  been  recognized  or 
certified  pursuant  to  state  or  federal  law 
to  bargain  collectively  with  their 
common  employer  over  wages,  terms, 
and  conditions  or  employment. 

III.  Applicability 

(A)  This  Final  Judgment  applies  to 
defendant  and  to  those  persons  in  active 
concert  or  participation  with  defendant, 
including  defendant's  member 
physicians  in  private  practice  who 
receive  actual  notice  of  the  Final 
ludgment  by  personal  service  or 
otherwise. 

(B)  This  Final  Judgment  shall  not 
apply  to  the  conduct  of  any  physicians 
or  other  medical  professional  employees 
who  belong  to  recognized  or  certified 
bargaining  units  that  are  affiliated  with 
defendant  to  the  extent  such  conduct  is 
reasonably  related  to  the  lawful 
activities  of  the  recognized  or  certified 
bargaining  unit. 

(C)  Nothing  contained  in  this  Final 
Judgment  is  intended  to  suggest  or 
imply  that  any  provision  herein  is  or 
has  been  created  or  intended  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

rv.  Injunctive  Relief 

(A)  The  defendant  and  all  other 
persons  in  active  concert  or 
participation  with  defendant  who 
receive  actual  notice  of  the  Final 
ludgment  by  personal  service  or 
otherwise  are  enjoined  from  directly  or 
indirectly: 

(1)  Participating  in.  encouraging,  or 
facilitating  any  agreement  or 
understanding  between  competing 
physicians  about  any  actual  or  proposed 
payer  contract  or  contract  term: 

(2)  Participating  in.  encouraging,  or 
facilitating  any  agreement  or 
understanding  between  competing 
physicians  to  deal  with  any  payer 
exclusively  through  a  messenger  rather 
than  individually  or  through  other 
channels; 

(3)  Negotiating,  collectively  or 
individually,  on  behalf  of  competing 
physicians  any  actual  or  proposed  payer 
contract  or  contract  term  with  any 
payer; 

(4)  Making  any  recommendation  to 
competing  physicians  about  any  actual 
or  proposed  payer  contract  or  contract 
term  or  whether  to  accept  or  reject  any 
such  payer  contract  or  contract  term; 

(5)  Communicating  any  competitively 
sensitive  information  to  or  in  the 
presence  of,  competing  physicians; 

(6)  Communicating  to  competing 
physicians  any  subjective  opinion  or 


subjective  analysis,  evaluation,  or 
assessment  about  competitively 
sensitive  information; 

(7)  Precluding  or  discouraging  any 
competing  physicians  from  exercising 
his.  her.  or  their  own  independent 
business  judgment  in  determining 
whether  to  negotiate,  contract,  or  deal 
directly  with  any  payer:  and 

(8)  Acting  as  a  messenger  for  any 
competing  physicians  unless: 

(a)  Defendant  informs  each 
participating  physician  of  any  payer's 
decision  not  to  communicate  or  to 
discontinue  communicating  with  that 
participating  physician  through 
defendant; 

(b)  Defendant  communicates  all 
competitively  sensitive  information  that 
it  receives  from  any  payer  separately  to 
each  participating  physician  designated 
by  the  payer; 

(c)  Defendant  obtains  individually 
from  each  participating  physician  any 
competitively  sensitive  information  that 
it  communicates  to  any  payer; 

(d)  Defendant  does  not  communicate 
any  competitively  sensitive  information 
obtained  from  any  participating 
physician  to  anyone  other  than  to 
payers  designated  by  the  participating 
physician; 

(e)  Defendant  does  not  violate  any  of 
the  provisions  of  Paragraph  IV(A)(l}-(7) 
of  this  Final  Judgment; 

(f)  For  five  (5)  years  from  the  date  of 
entry,  at  the  outset  of  its  involvement 
with  any  payer  as  a  messenger  (or 
within  30  days  of  the  entry  of  this  Final 
Judgment  for  any  ongoing  involvement, 
on  behalf  of  a  participating  physician, 
with  a  payer),  defendant  informs  the 
payer  in  writing  that,  at  any  time,  (i) 
payer  is  free  to  decline  to  communicate 
with  any  participating  through 
defendant,  and  (ii)  any  participating 
physician  is  free  to  communicate  with 
the  payer  individually  without 
defendant's  involvement; 

(g)  For  five  (5)  years  from  the  date  of 
entry,  when  first  designated  by  any 
participating  physician  as  a  messenger 
(or  within  30  days  of  the  entry  of  this 
Final  Judgment  for  any  ongoing 
involvement  on  behalf  of  a  participating 
physician,  with  a  payer),  defendant 
informs  the  participating  physician  in 
writing  that  he  or  she  is  free  at  any  time 
communicate  with  any  payer 
individually  without  defendant's 
involvement; 

(h)  For  five  (e)  years  from  the  date  of 
entry,  when  first  designated  by  any 
participating  physician  as  a  messenger, 
and  at  the  outset  of  its  involvement  with 
any  payer  as  a  messenger  (or  within  30 
days  of  the  entry  of  this  Final  Judgment 
for  any  ongoing  involvement,  on  behalf 
of  a  participating  physician,  with  a 
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payer),  defendant  informs  the 
participating  physician  and  any  payer 
with  whom  it  communicates  as  a 
messenger  of  behalf  of  the  participating 
physician  in  writing  that  it  cannot 
negotiate,  collectively,  for  anv 
participating  physician  any  payer 
contract  or  contract  term  but  can  act 
only  as  a  messenger;  and 

(i)  For  five  (5)  years  from  the  date  of 
entry,  defendant  ensures  that  (i)  any  oral 
communication  between  it  and  anv 
payer  or  any  participating  physician  is 
contemporaneously  memorialized  in 
writting  or  by  recording  sufficient  to 
show  the  date,  participants  to.  and 
substance  of  the  communication  and  the 
person  making  the  writing  or  recording; 
(ii)  such  memorialization  or  recording 
and  any  written  communication 
between  defendant  and  anv  paver  or 
participating  physician  are  preser\-ed  for 
two  years;  (iii)  any  correspondence 
containing  competitively  sensitive 
information  is  addressed  individually  to 
each  participating  physician;  and  (iv)  no 
correspondence  between  defendant  and 
a  payer  that  includes  the  competitively 
sensitive  information  of  a  physician  is 
sent  to  any  other  competing  phvsician. 

(B)  The  defendant's  member 
physicians,  who  participate  in  anv 
messenger  or  any  other  arrangement 
provided  by  defendant,  are  enjoined 
from  directly  or  indirectly: 

(1)  Participating  in,  encouraging,  or 
facilitating  any  agreement  or 
understanding  among  competing 
physicians  about  any  competitively 
sensitive  information; 

(2)  Participating  in.  encouraging,  or 
facilitating  any  agreement  or 
understanding  among  competing 
physicians  about  using  a  messenger; 

(3)  Communicating  or  facilitating  the 
communication  of  any  competively 
sensitive  information  to.  or  in  the 
presence  of  competing  physicians:  and 

(4)  Participating  in,  encouraging,  or 
facilitating  any  agreement  or 
understanding  among  any  competing 
physicians  that  any  of  defendant's 
physician  members  will  deal  with  a 
payer  only  through  a  messenger  or  other 
agent  or  representative. 

V.  Permitted  Conduct 

(A)  Subject  to  the  provisions  of 
Section  IV  of  this  Final  Judgment; 

(1)  At  a  participating  physician's 
request,  defendant  may  communicate  to 
the  participating  physician  accurate, 
factual,  and  objective  information  about 
a  proposed  payer  contract  offer  or 
contract  terms,  including,  if  requested, 
objective  comparisons  with  terms  to  that 
participating  physician  by  other  payer; 

(2)  Defendant  may  engage  in  activities 
reasonably  necessary  to  facilitate  lawful 


activities  by  physician  network  joint 
ventures  and  multi-provider  networks 
as  those  terms  are  used  in  Statements  8 
and  9  of  the  1996  Statements  of 
Antitrust  Enforcement  Policy  in  Health 
Care,  4  Trade  Reg  Rep.  (CCH)  U  13  153 
("Health  Care  Policy  Statements")  and 
in  activities  that  are  lawful  under 
Statement  6  of  the  Health  Care  Policy 
Statement;  and 

(3)  Defendant  may  objectively  review 
and  analyze  terms  and  conditions  of  any 
proposed  or  actual  payer  contract  that 
do  not  constitute  competitively 
sensitive  information  and  may  convey 
or  publish  the  results  of  such  review 
and  analysis  to  its  members  in  a  manner 
that  does  not  constitute  a 
recommendation  or  suggestion  as  to 
whether  any  term  or  condition  of  the 
payer  contract  should  be  accepted  or 
rejected . 

(B)  Nothing  in  this  Final  Judgment 
shall  prohibit  defendant,  or  anv  one  or 
more  of  its  members  from: 

(1)  Engaging  or  participating  in  lawful 
union  organizational  efforts  and 
activities; 

(2)  Advocating  or  discussing,  in 
accordance  with  the  doctrine 
established  in  Eastern  Railroad 
Presidents  Conference  v  Noen  Motor 
Freight.  Inc.  365  U.S.  127  (1961). 
United  Mine  Workers  v.  Pennington.  381 
U.S.  657  (1965).  and  their  progeny, 
legislative,  judicial,  or  regulators- 
actions,  or  other  governmental  policies 
or  actions;  and 

(3)  Exercising  rights  protected  by  the 
National  Labor  Relations  Act  or  anv 
state  collective  bargaimng  laws 

(C)  Nothing  in  this  Final  Judgment 
shall  prohibit 

(1)  Any  of  defendant  s  members  from 
engaging  solely  with  other  members  or 
employees  of  such  member's  bona  fide 
solo  practice  or  practice  group  in 
activities  otherwise  prohibited  herein; 
and 

(2)  Any  physician  member  of 
defendant  (or  the  bona  fide  practice 
group  that  employs  such  physician), 
acting  along  in  the  exercise  of  his.  her 
or  its  own  independent  business 
judgment,  from  choosing  the  payer  or 
payers  with  which  to  contract,  and/ or 
refusing  to  enter  into  discussion  or 
negotiations  with  any  payer 

(D)  Nothing  in  this  Final  Judgment 
shall  prohibit  or  impair  the  right  of 
defendant  (or  any  affiliate  thereof)  as  a 
labor  organization  from  communicating 
with  other  labor  organizations 
concerning  the  identity  of  payers  who 
are  considered  pro-  or  anti-union, 
provided  such  activity  is  consistent 
with  §  8(b)(4)  of  the  National  Labor 
Relations  Act,  29  U.S.C.  158(b)(4),  and 


to  the  extent  it  does  not  constitute  a 
secondary-  boycott 

M.  Compliance  Program 

Defendant  shall  maintain  an  antitrust 
compliance  program,  which  shall 
include: 

(A)  Distributing  within  60  days  from 
the  entr>-  of  this  Final  ludgment 

(1 )  A  copy  of  the  Final  Judgment  and 
Competitive  Impact  Statement  to  all  of 
the  defendant's  officers,  directors, 
employees,  agents,  and  representatives, 
who  provide,  or  supen-ise  the  provision 
of.  services  to  competing  physicians, 
and  to  all  existing  orthopedic  surgeon 
members  practicing  in  Delaware; 
Connecticut:  the  greater  Daston.  Ohio 
area,  including  Montgomer\-  County; 
and  the  greater  Tampa.  Florida  area, 
including  Hillsborough.  Pinellas,  and 
Pasco  Counties;  and 

(2)  .A  copy  of  the  Protocols  to  all  of 
defendant's  physician  members  who  are 
in  private  practice  and  not  part  of  a 
recognized  or  certified  bargaining  unit: 

(B)  Distributing  in  a  timely  manner. 

(1)  A  copy  of  the  Final  Judgment  and 
Competitive  Impact  Statement  to  any 
person  who  succeeds  to  a  position  with 
the  Federation,  as  described  in 
Paragraph  VllAKl); 

(2)  A  copy  of  the  Protocols  to  any 
physician  who  is  in  private  practice  and 
not  part  of  a  recognized  or  certified 
bargaining  unit  and  who  becomes  a 
Federation  member; 

(C)  Holding  an  annual  seminar 
explaining  to  all  of  defendant  s  officers, 
directors,  employees,  agents,  and 
representatives  who  provide,  or 
supervise  the  provision  of,  services  to 
competing  physicians,  the  antitrust 
principles  applicable  to  their  work,  the 
restnctions  contained  in  this  Final 
Judgment,  and  the  implications  of 
violating  the  Final  ludgment. 

(D)  Maintaining  an  internal 
mechanism  by  which  questions  from 
any  of  defendant  s  officers,  directors, 
employees,  agents,  and  representatives 
about  the  application  of  the  antitrust 
laws  to  the  representation  of  competing 
physicians,  whether  as  a  messenger  or 
as  some  other  representative,  can  be 
answered  by  counsel  as  the  need  arises; 

(E)  Obtaining,  within  120  days  from 
the  entry  of  this  Final  Judgment,  and 
retaining  for  the  duration  of  this  Final 
ludgment.  a  certificate  from: 

(1)  Each  of  defendant  s  officers, 
directors,  employees,  agents,  and 
representatives,  who  provide,  or 
super\ise  the  provision  of.  services  to 
competing  physicians,  and  from  each  of 
defendant's  physician  members  who 
receives,  pursuant  to  Paragraph 
VI(A)(1),  a  copy  of  the  Final  ludgment 
and  Competitive  Impact  Statement,  that 
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he  or  she  has  received,  read,  and 
understands  this  Final  Judgment,  and 
that  he  or  she  has  been  advised  and 
understands  that  he  or  she  must  comply 
with  the  Final  lodgment  and  may  be 
held  in  civil  or  criminal  contempt  for 
failing  to  do  so. 

(2)  Each  of  defendant's  physician 
members  who  is  in  private  practice  and 
not  part  of  a  recognized  or  certified 
bargaining  unit  and  who  receives, 
pursuant  to  Paragraph  VI(A)(2).  a  copy 
of  the  Protocols,  that  he  or  she  has 
received,  read,  and  understands  the 
Protocols: 

(F)  Obtaining,  within  60  days 
following  distribution,  pursuant  to 
Paragraph  VI(B).  and  retaining  for  the 
duration  of  this  Final  Judgment,  a 
certificate  from: 

(1)  Each  person  who  succeeds  to  a 
position  with  the  Federation  as 
described  in  Paragraph  \'I(.-\)(1),  that  he 
or  she  has  received,  read,  and 
understands  this  Final  Judgment,  and 
that  he  or  she  has  been  advised  and 
understands  that  he  or  she  must  comply 
with  the  Final  Judgment  and  may  be 
held  in  civil  or  criminal  contempt  for 
failing  to  do  so:  and 

(2)  .\ny  physician  who  is  in  private 
practice  and  not  part  of  a  recognized  or 
certified  bargaining  unit  and  who 
becomes  a  member,  that  he  or  she  has 
received,  read,  and  understands  the 
Protocols:  and 

(G)  Maintaining  for  inspection  by 
plaintiff  a  record  of  recipients  to  whom 
the  Final  Judgment.  Competitive  Impact 
Statement,  or  Protocols  have  been 
distributed  and  from  whom  written 
certifications  pursuant  to  Paragraph 
VI(E)  or  (F).  have  been  received. 

VII.  Certification 

(Ai  Within  7,t  days  after  entry  of  this 
Final  Judgment  defendant  shall  certify 
to  plaintiff  that  it  has  distributed  the 
Final  Judgment  Competitive  Impact 
Statement  and  Protocols  as  required  by 
Paragraph  \'!(A). 

(Bj  For  a  period  of  ten  years  following 
the  date  of  entr\'  of  this  Final  Judgment. 
defendant  shall  certify  annually  on  the 
anniversary  date  of  the  entry  of  this 
Final  Judgment  to  plaintiff  that  it  has 
( r)mplied  with  the  provisions  of  this 
Final  Judgment. 

VIII.  PiaintiPTs  Access 

(A)  For  the  purposes  of  determining 
or  securing  compliance  with  this  Final 
Judgment  or  determining  whether  this 
Final  Judgment  should  be  modified  or 
terminated,  and  subject  to  any  legally 
recognized  privilege,  authorized 
representatives  of  the  Antitrust  Division 
of  the  United  .States  Department  of 
Justice,  shall  upon  written  request  of  a 


dulv  authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  and  on  reasonable 
notice  to  defendant,  be  permitted. 

(1)  Access  during  regular  business 
hours  to  inspect  and  copy  all  records 
and  documents  in  the  possession, 
custody,  or  control  of  defendant,  which 
may  have  counsel  present,  relating  to 
any  matters  contained  in  this  Final 
Judgment: 

(2)  To  interview  defendant's  officers, 
directors,  employees,  agents,  and 
representatives,  who  may  have 
individual  counsel  present,  concerning 
such  matters;  and 

(3)  To  obtain  written  reports  from 
defendant,  under  oath  if  requested, 
relating  to  any  matters  contained  in  this 
Final  Judgment. 

(B)  The  defendant  shall  have  the  right 
to  be  represented  by  counsel  in  any 
proceeding  under  this  Section. 

(CJ  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  shall  be  divulged  by  plaintiff  to 
any  person  other  than  duly  authorized 
representatives  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
United  States  is  a  party  (including  grand 
jury  proceedings!,  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

(DJ  If,  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies,  in  writing,  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendant  marks  each  pertinent  page  of 
such  material,  "subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  "  then 
10  days  notice  shall  be  given  by 
plaintiff  to  defendant  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grant  jury  proceeding)  to 
which  defendant  is  not  a  party. 

(E)  The  provisions  of  Paragraph 
VIII(A)  do  not  apply  to  any  Federation 
membw  or  to  any  member's  group 
practice 

IX.  lurisdiction  Retained 

(A)  This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment, 
but  no  other  person,  to  apply  to  this 
Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 


(B)  If  federal  or  state  legislation 
enacted  after  the  entry  of  this  Final 
Judgment  permits  conduct  prohibited  by 
this  Final  Judgment,  defendant  may 
move  for  and  plaintiff  will  reasonably 
consider  an  appropriate  modification  of 
this  Final  Judgment, 

X.  Expiration  of  Final  Judgment 

This  Final  Judgment  shall  expire  ten 
(10)  years  from  the  date  of  entry. 

XI.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Court  approval  subject  to  procedures 
of  Antitrust  Procedures  and  Penalties 
Act.  15  U.S.C.  16. 
United  States  District  Judge 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h),  the 
United  States  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entn,'  in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  August  12,  1998,  the  United  States 
filed  a  civil  antitrust  Complaint  alleging 
that  the  defendant  Federation  of 
Physicians  and  Dentists,  Inc. 
("Federation"),  restrained  competition 
in  violation  of  section  1  of  the  Sherman 
Act,  15  U.S.C.  1. 

The  Complaint  alleged  that  the 
Federation  coordinated  an 
understanding  among  certain 
members — competing  Delaware 
orthopedic  surgeons  in  private 
practice — that  they  would  seek  to 
negotiate  exclusively  through  the 
Federation  to  oppose  Blue  Cross  and 
Blue  Shield  of  Delaware's  ("Blue 
Cross  ")  proposed  reduction  in  fees  and 
to  inhibit  other  health  care  insurers  in 
Delaware  from  reducing  the  fees  paid  to 
these  surgeons. 

The  Complaint  seeks  injunctive  relief 
to  enjoin  continuance  and  prevent 
recurrence  of  the  violation.  Entry  of  the 
proposed  Final  Judgment  will  terminate 
this  action,  except  that  the  Court  will 
retain  jurisdiction  to  construe,  modify, 
or  enforce  its  provisions  and  to  punish 
violations  thereof. 

n.  Practices  Giving  Rise  to  the  Alleged 
Violation 

/..  Background 

During  the  period  of  the  alleged 
violation,  four  major  health  care 
insurers  operated  in  Delaware.  Of  these 
four.  Blue  Cross  was  the  largest, 
covering  nearly  200,000  Delaware 
residents.  All  of  the  insurers  had  formed 
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"networks"  of  participating  providers, 
contracting  with  hospitals  and 
physicians  to  provide  medical  care  to 
their  subscribers.  To  increase  or  retain 
patient  volume,  participating  providers 
agreed  to  accept  the  fees  paid  bv  an 
insurer  as  full  payment  (plus  any 
applicable  deductible  amount  or  co- 
payment  paid  by  the  patient)  for  their 
services.  To  make  their  networks 
marketable  to  Delaware  emplovers  and 
their  employees,  insurers  needed  to 
include  a  number  of  the  orthopedic 
surgeons  who  practiced  in  various  areas 
in  Delaware  as  participating  providers. 

From  late  1996  through  early  1998. 
approximately  47  orthopedic  surgeons 
were  actively  engaged  in  private 
practice  in  Delaware:  most  belonged  to 
competing  independent  practice  groups. 
Twenty-six  practiced  in  New  Castle 
County,  including  20  who  belonged  to 
the  County's  three  major  orthopedic 
practice  groups.  The  remaining  surgeons 
practiced  in  "downstate"  Delaware 
communities.  Prior  to  the  violation 
alleged  in  the  Complaint,  all  47 
Delaware  orthopedic  surgeons  were 
participating  providers  in  Blue  Cross's 
provider  network. 

The  Federation  is  a  labor  organization 
with  its  headquarters  in  Tallahassee, 
Florida.  The  Federation  has 
traditionally  acted,  in  emplovment 
contract  negotiations,  as  a  collective 
bargaining  agent  under  federal  and  state 
labor  law  for  physicians  who  are 
employees  of  public  hospitals  or  other 
health  care  entities.  For  several  years, 
however,  the  Federation  has  recruited 
economically  independent  physicians 
in  private  practice  in  many  states  to 
encourage  these  independent  physicians 
to  use  the  Federation  in  negotiating 
their  fees  and  other  terms  in  their 
contracts  with  health  care  insurers. 

B.  Illegal  Agreement  To  Negotiate  With 
Blue  Cross  Exclusively  Through  the 
Federation 

The  Federation  and  its  Delaware 
orthopedic  surgeon  members  conspired 
to  restrain  competition  in  the  sale  of 
orthopedic  physicians  services  in 
various  areas  of  Delaware.  This 
conspiracy  developed  in  the  fall  of  1996 
when  the  Federation  began  recruiting 
orthopedic  surgeons  in  Delaware, 
touting  itself  as  a  vehicle  for  increasing 
their  bargaining  leverage  with  insurers 
in  fee  negotiations.  During  1997,  the 
Federation  succeeded  in  recruiting 
nearly  all  of  the  orthopedic  surgeons  in 
private  practice  in  Delaware. 

In  August  1997,  Blue  Cross  notified 
all  of  its  network  physicians,  including 
orthopedic  physicians,  of  a  planned  fee 
reduction.  By  this  action.  Blue  Cross 
sought  to  set  the  fees  for  Delaware 


orthopedic  surgeons  at  levels  closer  to 
those  paid  to  orthopedic  surgeons  in 
nearby  areas,  such  as  metropolitan 
Philadelphia.  To  resist  Blue  Cross's 
proposed  fee  reductions,  the  Federation 
and  its  orthopedic-surgeon  members 
reached  an  understanding  that 
Federation  members  would  negotiate 
fees  with  Blue  Cross  solely  through  the 
Federations  executive  director  John 
"Jack"  Seddon. 

During  the  fall  of  1997  and  continuing 
through  early  1998.  the  Federation  and 
its  Delaware  orthopedic-surgeon 
members  coordinated  efforts  to  ensure  a 
unified  response  to  Blue  Cross's 
proposed  fee  reduction.  Acting  on  the 
advice  of  one  member,  nearly  all 
Federation  members  designated  Jack 
Seddon  to  represent  them  in  fee 
negotiations  with  Blue  Cross.  Mr. 
Seddon  subsequently  recommended 
that  Federation  members  should  reject 
Blue  Cross's  fee  reduction,  and  he 
informed  Federation  members  that  other 
Federation  members  were 
simultaneously  receiving  the  same 
recommendation. 

Thereafter.  Mr.  Seddon  and  others, 
acting  on  behalf  of  themselves  and  the 
Federation,  instructed  Federation 
members  how  to  sustain  their 
coordinated  negotiating  position  with 
Blue  Cross.  In  doing  so.  they  impressed 
upon  members  the  importance  of  jointly 
resisting  Blue  Cross's  fee  proposal  bv 
demanding  that  Blue  Cross  deal 
exclusively  with  them  through  the 
Federation.  Federation  members  carried 
out  Mr  Seddon's  recommendations, 
ultimately  submitting  contract 
termination  notices  when  Blue  Cross 
refused  to  accede  to  their  demand  that 
it  negotiate  with  them  through  Mr. 
Seddon.  Confronted  with  this  concerted 
resistance  by  Federation  members.  Blue 
Cross  modified,  but  refused  to  rescind, 
its  proposed  fee  reduction. 

C.  Improper  Use  of  the   "Messenger 
Model"  by  the  Federation  and  Its 
Members 

In  establishing  their  illegal  agreement, 
the  Federation  and  its  members  claimed 
that  they  were  acting  as  a  legitimate 
"third-party  messenger.  "  as  described  in 
Statements  8  and  9  of  the  Department  of 
Justice  and  Federal  Trade  Commission 
Statements  of  Antitrust  Enforcement 
Policy  in  Healthcare.  4  Trade  Reg.  Rep 
(CCH)  1113,153  at  20.831  (August  28, 
1996)  ('Health  Care  Policy 
Statements  ").  The  conduct  of  the 
Federation  and  its  members,  however, 
failed  to  conform  to  a  legitimate 
messenger  model,  which  may  facilitate 
contracting  between  providers  and 
payers.  A  legitimate  messenger 
arrangement,  however,  may  not 


collectively  negotiate  for  providers, 
enhance  their  bargaining  power, 
organize  a  refusal  to  deal,  or  facilitate 
the  sharing  of  price  and  other 
competitively  sensitive  information 
among  them. 

D  Effect  of  the  Agreement 

As  a  result  of  the  illegal  agreement  to 
negotiate  with  Blue  Cross  only  through 
the  Federation,  virtually  all  Federation 
members  had  rejected  Blue  Cross's 
proposed  fee  schedule  and  had  given 
notice  of  their  intent  to  terminate  their 
Blue  Cross  contracts  within  90  davs.  In 
further  coordination  with  the 
Federation,  members  also  notified 
patients  and  referring  physicians  of  the 
impending  termination  of  their 
participation  with  Blue  Cross.  These 
notices  sought  to  prompt  employers  and 
patients  to  pressure  Blue  Cross  to  meet 
the  Federation  members'  price 
demands 

Although  Blue  Cross  attempted  to 
reopen  negotiations  with  individual 
physicians  in  early  1998.  Federation 
members  uniformly  rejected  such 
efforts.  Consequently,  by  the  end  of 
February  1998.  Blue  Cross  had  onlv  a 
few  participating  orthopedic  surgeons  in 
its  physician  network,  impairing  its 
ability  to  offer  a  provider  network  that 
included  an  adequate  number  of 
orthopedic  surgeons 

The  purpose  of  the  Federation's  and 
its  members'  agreement  was  to  force 
Blue  Cross  to  rescind  the  proposed  fee 
reduction  for  orthopedic  surgeons  and 
to  inhibit  Blue  Cross  s  effort  to  contract 
with  those  surgeons  at  reduced  fees  In 
some  cases.  Blue  Cross  subscribers  who 
needed  to  receive  orthopedic  services 
either  paid  higher  prices  to  receive  care 
from  their  former  physicians  as  non- 
participating  providers  or  had  to  forego 
or  delay  receiving  such  care. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  seeks  to 
eliminate  defendant  and  its  members' 
illegal  practices  in  Delaware  and 
elsewhere,  and  to  prevent  their  renewal. 
As  discussed  in  further  detail  below,  it 
seeks  to  achieve  these  goals  bv 
prohibiting  the  Federation  and  its 
members  from  engaging  in  specified 
activities  and  by  requiring  the 
Federation  to  establish  an  antitrust 
compliance  program  The  proposed 
Final  Judgment  applies  to  defendant's 
conduct  not  only  in  Delaware  but 
nationwide. 

A  Prohibitions 

In  general,  the  proposed  Final 
Judgment  prohibits  the  Federation  from 
participating,  encouraging,  or 
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facilitating  any  agreement  or 
understanding  between  competing 
phvsicians.  or  from  negotiating, 
collectivelv  or  individuallv.  on  behalf  of 
competing  physicians,  about  any  actual 
or  proposed  payer  contract  or  contract 
term.  In  addition,  defendant  is 
prohibited  from  making  any 
recommendation  to  competing 
phvsicians  about  any  actual  or  proposed 
payer  contract  or  contract  term  or  about 
whether  to  accept  or  reject  any  such 
payer  contract  or  contract  term. 

The  proposed  Final  [udgment  also 
enjoins  the  Federation  from 
communicating  any  competitively 
sensitive  information  to.  or  in  the 
presence  of,  competing  physicians,  and 
from  communicating  to  competing 
physicians  any  subjective  opinion  or 
subjective  analysis,  evaluation,  or 
assessment  about  competitively 
sensitive  information.  It  enjoins  the 
Federation  from  precluding  or 
discouraging  any  competing  physicians 
from  exercising  their  independent 
business  judgment  in  determining 
whether  to  negotiate,  contract,  or  deal 
direct Iv  with  anv  pavers.  It  also  enjoins 
the  Federation  from  participating  in, 
encouraging,  or  facilitating  any 
agreement  or  understanding  between 
competing  phvsicians  to  deal  with  any 
payer  exclusively  through  a  messenger 
rather  than  individually  or  through 
nthnr  channels. 

In  addition  to  enjoining  certain 
conduct  by  the  Federation,  the  proposed 
Final  Judgment  also  prohibits  certain 
conduct  by  Federation  member 
physicians  who  participate  in  any 
messenger  or  any  other  arrangement 
provided  by  defendant  Defendant's 
members  are  prohibited  from 
participating  in.  encouraging,  or 
facilitating  any  agreement  or 
understanding  among  competing 
physicians  about:  (1)  Any  competitively 
sensitive  information;  (2)  using  a 
messenger;  or  (.3)  requiring  that  a  payer 
deal  with  them  only  through  a 
messenger  or  other  agent  or 
representative.  They  are  also  prohibited 
from  communicating  or  facilitating  the 
communication  of  any  competitively 
sensitive  information  to,  or  in  the 
presence  of.  competing  physicians. 

B  Permitted  Conduct 

During  the  first  five  years  that  thp 
Final  ludgment  is  in  effect,  the  proposed 
Final  judgment  permits  the  Federation 
to  act  as  a  messenger  for  competing 
physicians  only  under  certain 
enumerated  conditions.'  For  that  five- 


year  period,  the  Federation  is  enjoined 
from  acting  as  a  messenger  for  any 
competing  physicians  unless  it  informs 
the  payer  and  participating  physicians 
in  writing  that  the  payer  may  decline  to 
communicate  through  the  Federation 
and  that  the  payer  and  participating 
physicians  may  communicate  with  each 
other  without  defendant's  involvement. 
During  that  period,  the  Final  Judgment 
also  requires  the  Federation,  when 
acting  as  a  messenger  to  inform  payers 
and  its  member  physicians  in  writing 
that  it  cannot  negotiate,  collectively  or 
individually,  for  any  such  physician 
about  any  contract  or  contract  term. 

Subject  to  other  provisions  of  the 
Final  Judgment,  at  a  participating 
physician's  request,  the  Federation  may 
communicate  to  the  requesting 
physician  accurate,  factual,  and 
objective  information  about  a  proposed 
payer  contract  offer  or  contract  terms, 
including,  if  requested,  objective 
comparisons  with  terms  offered  to  that 
physician  by  other  payers.  If  conducted 
appropriately,  these  activities  will  likely 
facilitate,  rather  than  impair, 
competition. 

The  Federation  may  also  engage  in 
activities  reasonably  necessary  to 
facilitate  lawful  activities  by  physician 
network  joint  ventures  and  multi- 
provider  networks  as  those  terms  are 
used  in  Statements  8  and  9  of  the  Health 
Care  Policy  Statements  and  in  activities 
involving  physician  participation  in 
writing  fee  surveys  that  are  lawful  under 
Statement  6  of  the  Health  Care  Policy 
Statements.  In  addition.  Federation 
physician  members  may  continue  to 
engage  independently,  or  solely  with 
other  members  or  employees  of  such 
member's  bona  fide  solo  practice  or 
practice  groups,  in  activities  otherwise 
prohibited  by  the  Final  Judgment,  such 
as  choosing  the  payer  or  payers  with 
which  to  contract,  and/or  refusing  to 
enter  into  discussion  or  negotiations 
with  any  payer. 

Under  the  proposed  Final  Judgment, 
the  Federation  may  also  continue  to 
engage  in  lawful  union  organizational 
efforts  and  activities.  The  proposed 
Final  Judgment  also  does  not  limit  the 


'  By  Stipiilatinn.  defendant  has  agreed,  until  the 
end  of  2001.  not  to  act  as  a  messenger,  nor  to 
negotiate  any  actual  or  proposed  payer  contrad  or 


contract  term  with  any  payer,  on  behalf  of  any 
orthopedic  surgeons  practicing  in  Delaware,  except 
with  a  p«yer  that  has.  in  writing,  authorized  such 
activity  and  if  the  activity  otherwise  complies  with 
the  Final  ludgment.  In  addition,  defendant  has 
agreed  In'  stipulation  to  notify ,  in  writing  within  30 
days  frooi  the  filing  of  the  Stipulation,  each  of  its 
orthopedic  surgeon  members  in  Delaware  and  each 
payer  doing  business  in  Delaware  with  which 
defendant  has  communicated  on  behalf  of  any 
orthopedic  surgeon,  that  defendant  is  prohibited 
during  2001  from  acting  as  a  messenger  or 
negotiating  on  behalf  of  any  orthopedic  surgeons 
practicing  in  Delaware  unless  the  payer  has.  in 
writing,  authorized  such  activity,  and  the  activity 
otherwise  complies  with  the  Final  Judgment. 


Federation's  rights  to  petition  in 
accordance  with  doctrine  established  in 
Eastern  Railroad  Presidents  Conference 
V.  Noerr Motor Feight,  Inc..  365  U.S.  127 
(1961).  and  its  progeny. 

C.  Compliance  Program 

The  proposed  Final  Judgment  requires 
the  Federation  to  maintain  an  antitrust 
compliance  program  to  help  prevent 
recurrence  of  the  actions  that  facilitated 
the  antitrust  violation  alleged  in  the 
Complamt.  As  part  of  the  compliance 
program,  the  Federation  must  distribute 
a  copy  of  the  proposed  Final  Judgment 
and  Competitive  Impact  Statement  to  all 
of  its  present  and  succeeding  personnel, 
including  officers,  directors,  employees, 
agents,  representatives  who  provide  or 
supervise  services  to  competing 
physicians  and  to  all  existing 
orthopedic-surgeon  members  practicing 
in  Delaware.  In  addition,  the  Federation 
has  agreed  to  distribute  copies  of  the 
Final  Judgment  and  Competitive  Impact 
Statement  to  competing  physicians  and 
orthopedic  surgeon  members  practicing 
in  Connecticut:  the  greater  Dayton,  Ohio 
area,  including  Montgomery  County; 
and  the  greater  Tampa,  Florida  area, 
including  Hillsborough.  Pinellas,  and 
Pasco  Counties,  areas  where  the  United 
States  has  pending  investigations 
involving  the  Federation.  For  all  other 
present  and  future  physician  members, 
the  Federation  must  distribute  a  copy  of 
its  Protocols,  which  are  a  set  of  written 
guidelines  developed  and  adopted  by 
defendant  for  dissemination  to  its 
members  that  have  been  approved  by 
plaintiff  for  the  limited  purpose  of 
assuring  that  defendant's  existing  and 
future  members  who  do  not  receive  a 
copy  of  this  Final  judgment  receive 
adequate  notice  of  its  terms.  The 
Federation  must  also  obtain  from  each 
person  who  receives  the  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  a  certification  that  he  or  she 
has  been  advised  and  understands  that 
he  or  she  must  comply  with  the  Final 
ludgment;  and  similarly,  the  Federation 
must  obtain  from  each  person  who 
receives  a  copy  of  the  Protocols,  a 
certification  that  he  or  she  has  received, 
read,  and  understands  the  Protocols. 
Further,  the  Federation  must  also 
hold  an  annual  seminar  explaining  to  its 
officers,  directors,  employees,  agents, 
and  representatives  who  provide  or 
supervise  services  to  competing 
physicians,  the  applicable  antitrust 
principles,  the  restrictions  contained  in 
the  Final  Judgment,  and  the 
implications  of  violating  the  Final 
Judgment.  The  proposed  Final  Judgment 
further  requires  the  Federation  to 
maintain  an  internal  mechanism 
whereby  questions  about  the  application 
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of  the  antitrust  laws  to  the 
representation  of  competing  phvsicians 
can  be  answered  by  counsel. 

To  facilitate  monitoring  of  compliance 
with  the  Final  Judgment,  the  Federation 
must  make  available,  upon  request, 
records  and  documents  in  their 
possession,  custody,  or  control  relating 
to  matters  contained  in  the  Final 
Judgment.  The  Federation  must  also 
make  its  personnel  available  for 
interviews  regarding  such  matters.  In 
addition,  the  Federation  must  prepare 
written  reports  relating  to  the  Final 
Judgment  upon  request. 

D.  Anticipated  Effects  of  the  Proposed 
Final  Judgment  on  Competition 

The  proposed  Final  Judgment 
prohibits  the  Federation  from 
coordinating,  and  its  members  from 
participating  in,  any  joint  action  in 
regard  to  a  payer  contract  or  contract 
term,  including  any  boycott  of  an 
insurer  or  other  paver.  Consequently,  a 
payer's  ability  to  maintain  a 
comprehensive  panel  of  competing 
physicians  should  no  longer  be 
hampered  by  the  Federation  and  its 
members,  and  payers'  subscribers 
should  benefit  from  free  and  open 
competition  in  the  purchase  of 
physician  services,  including 
orthopedic  surgical  services,  in 
Delaware  and  elsewhere. 

By  appropriate  restrictions  on  the 
conduct  of  the  Federation  and  its 
members,  the  relief  imposed  bv  the 
proposed  Final  Judgment  will  eliminate 
a  substantial  restraint  on  price 
competition  among  competing 
orthopedic  surgeons  in  Delaware  and 
elsewhere.  It  will  do  so  by  prohibiting 
the  Federation  from  negotiating  on 
behalf  of  its  member  physicians  or 
acting  anticompetitively  in  concert 
toward  Blue  Cross  or  any  other  insurer 

The  proposed  Final  Judgment  will 
thus  restore  the  benefits  of  free  and 
open  competition  to  the  provision  of 
orthopedic  physician  services  in 
Delaware  and  enjoin  continuation  or 
prevent  replication  of  similar  violations 
in  areas  outside  Delaware.  Unrestrained 
competition  among  orthopedic  surgeons 
and  other  physicians  who  contract  to 
participate  in  insurers'  networks  should 
benefit  insurers  and  their  subscribers. 

rV.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  defendant  Federation.  The 
United  States  is  satisfied,  however,  lual 
the  requirements  and  prohibitions 
contained  in  the  proposed  Final 
Judgment  will  restore  and  preserve 


viable  competition  for  the  provision  of 
physician  services  among  competing 
Federation  members.  To  this  end,  the 
United  States  expects  that  the  proposed 
relief,  once  implemented  by  the  Court, 
will  likely  prevent  the  Federation  from 
engaging  in  conduct  that  has  significant 
adverse  competitive  effects. 

The  Department  also  considered  a 
final  judgment  that  would  have  fiatly 
prohibited  the  Federation  from  acting  as 
a  third-party  messenger  nationwide. 
Other  prohibitions  considered  were 
limitations  on  the  areas  and  specialities 
for  which  the  Federation  would  be 
allowed  to  hmction  as  a  third-party 
messenger  As  part  of  the  process  of 
compromise  by  both  parties  during 
settlement  discussions,  the  Department 
ultimately  did  not  insist  on  these 
alternative  forms  of  relief  following 
consideration  of  litigation  risk,  the 
likelihood  of  obtaining  such  relief 
through  litigation,  and  the  effectiveness 
of  the  relief  obtained. 

V.  Remedies  Available  to  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
use.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees. 

Entry  of  the  proposed  Final  Judgment 
will  neither  impair  nor  assist  in  the 
bringing  of  such  actions.  Under  the 
provisions  of  section  5(a)  of  the  Clavton 
Act,  15  U.S.C.  16(a),  the  Final  Judgment 
has  no  prima  facie  effect  in  any 
subsequent  lawsuits  that  mav  be 
brought  against  the  Federation  in  this 
matter. 

VI.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
ludment 

The  parties  have  stipulated  that  the 
proposed  Final  Judgment  mav  be 
entered  by  this  Court  after  compliance 
with  the  provisions  of  the  APPA. 
provided  that  the  United  States  has  not 
withdrawn  its  consent.  The  APPA 
conditions  entry  of  the  decree  upon  this 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

As  provided  by  sections  2(b)  and  (d) 
of  the  APPA.  15  U.S.C.  1116fb)and  (d). 
any  person  may  submit  to  the  United 
States  written  comments  regarding  the 
proposed  Final  Judgment.  Any  person 
who  wishes  to  comment  should  do  so 
within  sixty  days  of  pubUcation  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register. 

The  United  States  will  evaluate  and 
respond  to  the  comments.  All  comments 


will  be  given  due  consideration  bv  the 
Department  of  Justice,  which  remains 
free  to  withdrawn  its  consent  to  the 
Final  Judgment  at  any  time  prior  to 
entry.  The  comments  and  the  responses 
of  the  United  States  will  be  filed  with 
the  Court  and  published  in  the  Federal 
Register, 

Written  comments  should  be 
submitted  to:  Gail  Kursh.  Chief.  Health 
Care  Task  Force.  Antitrust  Division, 
U.S.  Department  of  Justice.  325  Seventh 
St,  NW.Rm  404.  Washington,  DC 
20530 

The  proposed  Final  ludgment 
provides  thai  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment  The 
proposed  Final  Judgment  would  expire 
ten  (10)  years  from  the  date  of  its  entrv 

Vn.  Determinative  Documents 

No  material.',  and  documents  of  the 
type  described  in  section  2(b)  of  the 
APPA  were  considered  in  formulating 
the  proposed  Final  Judgment 
Consequently,  none  are  being  filed  with 
this  Competitive  Impact  Statement 

Dated:  October  22.  2001 
Respectfully  submitted, 
Steven  Kramer,  Richard  S  Martin.  Scott 
Scheele.  Adam  )  Falk. 

Attorneys.  Antitrust  Division.  Department  of 

Justice.  Washington.  DC 20530.  Tel.  (2021 

307-C997.  Fax  1202)514-1517. 

Virginia  Gibson-Mason, 

Assistance  U.S.  Attorney.  Chief.  Civil 

Division.  1201  Market  Street.  Suite  1100; 

Wilmington.  DE  1 9801 .  1302)  573-6277. 

(PR  Doc  01-28888  Filed  11-01-01;  8:45  am] 

BILUNG  CODE  4410-11 -M 


DEPARTMEFfT  OF  JUSTICE 

lnnmigratk>n  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comnient  Request 

ACTION:  Request  OMB  Emergency 
Approval:  Application  for  T 
Nonimmigrant  Status:  Application  for 
Immediate  Family  Member  of  T-1 
Recipient:  and  Declaration  of  Law 
Enforcement  Officer  for  Victim  of 
Trafficking  in  Persons. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Ser\ice 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
uUli/Liug  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  5  CFR  1320  The  INS 
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has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefore,  0MB  approval  has  been 
requested  by  November  21,  2001.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  ALL  comments  and/ 
or  questions  pertainmg  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Ms  Karen  Lee.  Department  of 
Justice  Desk  Officer.  725— 17th  Street, 
NW.,  Suite  10235,  Washington,  DC 
20503.  Comments  regarding  the 
emergency  submission  of  this 
information  collection  may  also  be 
submitted  via  facsimile  to  Ms.  Lee  at 
202-395-6974 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection  Comments 
are  encouraged  and  will  be  accepted 
until  January  22,  2002  During  60-day 
regular  review,  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr  Richard  A. 
Sloan,  202-514-3291,  Director,  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  Room  4034, 
425  I  Street.  NW.,  Washington,  DC 
20536.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Approval  of  a  new  information 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  T  Nonimmigrant  Status; 
Application  for  Immediate  Family 
Member  of  T-1  Recipient;  and 
Declaration  of  Law  Enforcement  Officer 
for  Victim  of  Trafficking  in  Persons. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  1-914.  1-914 
Supplement  A.  and  1-914  Supplement 
B.  Service  Center  Operations. 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  application 
incorporates  information  pertinent  to 
eligibility  under  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000  (Public  Law  106-386)  and  a 
request  for  employment.  The 
information  on  all  three  parts  of  the 
form  will  be  used  by  the  Service  to 
determine  whether  applicants  meet  the 
eligibility  requirements  for  certain 
immigration  benefits. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  8.750  1-914  responses  at  2.25 
hours  per  response;  18,750  1-914 
Supplement  A  responses  at  1  hour  per 
response;  and  7,000  1-914  Supplement 
B  responses  at  .50  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  41,938  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henr>'  Building.  Suite  1600, 
Washington,  DC  20530. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Sataraiization  Service. 

|FR  Dor   01-28899  Filed  11-19-01;  8:45  ami 
BH.UNG  CODE  441&-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adfustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determination  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39.127:  Trumark,  Inc..  Lansing. 

MI 
TA-W-40.252:  Blue  Ridge  Textile 

Printers,  Statesville,  NC 
TA-W-39,347:  Capco  Machinery 

Systems,  Inc.,  Roanoke,  VA 
TA-W-39,840:  Mini  Lace,  Inc..  Hialeah, 

FL 
TA-W-39.866:  Halsev  Drug  Co.,  Inc., 

Brooklyn,  NY 
TA-W-39,446;  Morgan  Machine  Co, 

Fulton.  MO 
TA-W-39,118.  TKG  International  Corp., 

Macon  GA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
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TA-lV-40.164:  Rayovac  Portage  Plant. 

Portage.  WI 
TA-W-39.842:  Dallas  Semiconductor, 

Dallas,  TX 
TA-W-40,086;  Mail  Well  Envelope  Co.. 

Portland,  OR 
TA-W-39,099:  ABC  Rail.  Calera.  AL 
TA-W-39,725:  General  Mills.  Snacks 

Div.,  Carlisle.  PA 
TA-W-40.094:  Heraeus  Quartztech, 

Buford,  GA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-40.002:  PDS  Railcar  Senices. 

Port  Huron.  MI 
TA-W-40.318:  Private  Manufacturing, 

Inc.,  El  Paso,  TX 
TA-W-39,781:  American  Components. 

Inc.,  Research  and  Development, 

Dandridge.  TX 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  f;ertifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-39.404:  Empire  Specialt}'  Steel. 

Inc.,  Formerly  KnowTi  as  Al  Tech 

Specialtx'  Steel.  Dunkirk.  NY:  June 

19.  200  i. 
TA-W-39.879:  Northwest  Wood 

Products.  Inc..  Kettle  Falls.  WA: 

August  7,  2000. 
TA-W-39.444:  Kennecott  Utah  Copper 

Corp.,  L'tah  Mining  Division. 

Bingham  Canvon,  UT:  June  1,  2000. 
TA-W-39,587:  Grote  Industries.  LLC, 

Madison.  IN:  June  15.  2000. 
TA-W-40,155:  Burle  Industries,  Inc.. 

Lancaster,  PA:  September  26,  2000. 
TA-W-39,875:  Maida  Development  Co.. 

Hampton,  VA:  August  9.  2000. 
TA-W-39.122:  J  and  L  Specialty-  Steel. 

Inc.,  Midland.  PA:  April  1  i.  2000 
TA-W-40,112:  Loparex.  West  Chicago. 

IL:  September  18.  2000. 
TA-W-39,415:  Tyco  International. 

White  Cit\:  OR:  Mav  22.  2000 
TA-W-39,52i:  Kleinert's,  Inc..  Elba.  AL: 

April  1,  2001. 
TA-W^0,105:  CTS  Reeves,  Frequency 

Products,  Sandwich,  IL:  August  21. 

2000. 
TA-W-40.144:  Pea  Ridge  Iron  Ore  Co  , 

Sullivan,  MO:  September  14.  2000. 
TA-W-40.102:  Joplin  Manufacturing, 

Inc.,  Joplin,  MO:  September  3.  2000. 
TA-W-39.884:  VFPlaywear.  Inc.. 

Centenille.  AL:  August  2,  2000 
TA-W-40.051  6r  A:  Prime  Tanning. 

Rochester,  NH  and  Berwick,  ME: 

September  4,  2000 
TA^W-40.134  Br  A:  Commodore  Hat, 

New  York.  New  York  and 


Adamstovm,  PA:  September  5. 

2000. 
TA-W-40.214:  Intermetro  Industries, 

Wilkes  Barre.  PA:  September  28. 

2000. 
TA-W-39.949:  Eaton  Corp..  Shelbv\'ille, 

TN:  August  13,2000. 
TA-W^0,008:  Summit  Circuits,  Inc., 

Fort  Wavne.  IN:  August  28.  2000. 
TA-W-39.8i8:  CMI Industries.  Inc.. 

Clarks\ille  Plant  Including  Workers 

of  Defender  Senices,  Inc.. 

Clarksville.  GA:  Julv  27,  2000 
TA-W-39.851:  Barko  Hydraulics.  LLC. 

Superior.  WI:  August  2,  2000. 
TA-W-39,736.  A  B-  B:  Air-Way 

Manufacturing  Co..  Plant  1*1.  Olivet. 

MI,  Plant  #2.  Olivet.  MI  and 

Edgerton.  OH:  July  21 .  2000 
Also,  pursuant  to  Title  \'  of  the  .North 
American  Free  Trade  Agreement 
Implementation  Act  (PL.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  applv  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  worker?  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  ha\  e  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers"  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  bv  the  firm 
or  subdivision 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 


and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separatinns 
There  was  no  shift  in  production  from 
the  sub)ect  firm  to  Canada  or  Mexico 
during  the  relevant  period 

NAFT.^-T.AA-04  768:  Trumark.  Inc., 

Lansing.  MI 
NAFTA-TAA-05331:  Ravovac.  Portage 

Plant.  Portage.  WI 
NAFTA-TAA-05033:  Blue  Ridge  Textile 

Pnnters.  Statesville,  NC 
NAFTA-TAA-05369:  Garan 

Manufacturing.  Ozark,  AR 
NAFTA-TAA-05250:  Motorola.  Atlanta 

Order  Fulfillment  Center  (AOFCj. 

Suwanee,  GA 
\AFT.^-T.AA-05463:  C-Mac  Quartz 

Cn-stals,  Inc.,  div.  Of  C-Mac  of 

America,  Mechanicsburg.  PA 
NAFTA-TAA-04935:  Tyco 

International.  White  Citv.  OR 
\.^FTA-T\.^-04674:  SU  Product 

Lighting.  Mull  ins.  SC 
NAFTA-T.A.^-05449:  Ruppe  Hosiery. 

Inc..  Kings  Mountain.  NC 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  250(a).  Subchapter  D.  Chapter  2, 
Title  II,  of  the  Trade  Act  of  1974,  as 
amended. 

NAFTA-T.\.'\-05390:  General  Electric 

Capital.  Card  Ser\'ices. 

Bloomington.  MN 
NAFTA-TAA-05290:  PDS  Railcar 

Sen-ices.  Port  Huron.  MI 
NAFTA-T.\A-05457:  Private 

Manufacturing.  Inc..  El  Paso.  TX 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05408:  VF  Imagewear 

(West).  Inc..  Wart  burg.  TN:  October 

5,  2000 
NAFTA-T\.'\-05407:  VF  Imagewear 

(West I,  Inc  .  UUington.  NC:  October 

8.  2000 
NAFTA-TAA-05168:  CMI  Industries, 

Inc..  Clarks\ille  Plant.  Clinton 

Fabrics  Div. ,  Clarks\ilie,  GA :  Julv 

24.  2000 
NAFTA-TAA-05254:  Barko  Hydraulics. 

LLC.  Superior.  WI:  August  2.  2000 
NAFTA-T.AA-05186:  Lancer 

Partnership,  Ltd,  Screw  Machine 

Department,  San  Antonio,  TX:  Julv 

27.2001. 

1  hereby  certify'  that  the 

aforementioned  determinations  were 
issued  during  the  month  of  November, 
2001.  Copies  of  these  determinations  are 
a\ailable  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor.  200 
Constitution  .Avenue.  .\'W..  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
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Dated:  Novmbtr  13.  2001 
Edward  A.  Tomchick, 
Director.  Division  of.  Trade  Adjustment 
Assistance. 
IFR  Do(    01-28976  Filed  11-19-01;  8:45  am] 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,679  and  NAFTA-04608] 

Kazoo,  Inc.  San  Antonio,  TX;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  April  12,  2001,  the 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-38.679  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
4608.  The  TAA  denial  notice  applicable 
to  workers  of  Kazoo,  Inc..  San  Antonio, 
Texas,  was  signed  on  March  12.  2001 
and  will  soon  be  published  in  the 
Federal  Register  The  NAFTA-TAA 
denial  notice  applicable  to  workers  of 
Kazoo,  Inc..  San  Antonio.  Texas,  was 
signed  on  March  12.  2001  and 
published  in  the  Federal  Register  on 
Aprils.  2001  (66  FR  18118). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

( 1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Kazoo.  Inc  ,  San  Antonio, 
Texas  engaged  in  cutting  fabric,  was 
denied  because  the  "contribution 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers  firm's  customers. 
The  subject  firm  did  not  increase  their 
imports  of  cut  fabric.  Sales  at  the  subject 
firm  increased  during  2000  The  subject 
firm  transferred  their  cutting  operations 
to  another  domestic  facility. 


The  NAFTA-TAA  petition  for  the 
same  workers  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  Section  250  of  the  Trade  Act. 
as  amended,  were  not  met.  The  subject 
firm  did  not  import  cut  fabric  like  and 
directly  competitive  with  what  the 
subject  plant  produced  from  Mexico  or 
Canada,  nor  was  the  cutting  operation 
shifted  from  the  workers'  firm  to  Mexico 
or  Canada. 

The  petitioner  alleges  that  the 
company  shifted  the  cutting  operation  at 
Mexico.  The  petitioner  attached  selected 
letters  of  recommendation  which 
depicts  a  shift  in  production  in  Mexico. 
The  company  was  contacted  and 
confirmed  that  the  cutting  operation 
was  not  shifted  to  Mexico,  nor  was  the 
cutting  operation  contracted  out  to  any 
Mexican  contractor. 

Conclosion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  of  the  facts 
w^hich  would  justify-  reconsideration  of 
the  Department  of  Labor's  prior 
decisions.  Accordingly,  the  application 
is  denied. 

Signed  at  Washington.  DC  this  29th  day  of 
October.  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc    01-28^84  Filed  11-19-01;  8;45W] 

BILUNG  CODE  4510-30-M 

^ 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-yV-38,550] 

Pottstown  Precision  Casting,  \ncJ 
Harvard  Industries,  Inc.  formerly/ 
known/as  Doehler  Jarvis  Stowe,  PA; 
Notice  of  Negative  Determination  on 
Reconsideration 

On  August  15,  2001,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  August  29.  2001  (66  FR 
45698) 

The  Department  initially  denied  TAA 
to  workers  of  Pottstown  Precision 
Casting.  Inc. /Harvard  Industries,  Inc., 
formerly  known  as  Doehler  Jarvis, 
Stowe.  Pennsylvania  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 


was  not  met.  The  workers  at  the  subject 
firm  were  engaged  in  employment 
related  to  the  production  of  automotive 
components. 

The  petition  asserted  that  selected 
customers  of  the  subject  plant  imported 
various  automotive  component  parts, 
contributing  importantly  to  the  worker 
separations. 

On  reconsideration,  the  Department 
surveyed  all  selected  customers  (as 
supplied  by  the  petitioner)  of  the  subject 
firm  regarding  their  purchases  of 
products  (as  depicted  by  the  petitioners 
application)  like  and  directly 
competitive  to  what  the  subject  plant 
produced  during  the  relevant  period. 
The  Department  contacted  all  customers 
as  selected  by  the  petitioner,  all 
customers  responded.  The  survey 
revealed  that  imports  were  negligible 
during  the  relevant  period.  The  survey 
also  revealed  that  the  closure  of  the 
plant  forced  customers  to  seek  other 
manufacturers  of  products  like  and 
directly  competitive  with  what  the 
subject  plant  produced. 

The  survey  further  indicated  that 
customers  of  the  subject  firm  purchased 
subject  plant  components,  further 
processed  the  product  and  then 
exported  some  parts  to  foreign  sources. 
The  foreign  sources  integrated  the  parts 
into  finished  products. 

The  petitioner  further  asserted  that 
the  subject  plant  was  under  an  existing 
TAA  certification  (TA-VV-38.550)  that 
expired  on  March  5.  2001.  The  customer 
of  that  certification  was  contacted  and 
reported  that  only  a  negligible  portion  of 
the  components  (stators)  were  imported 
during  the  relevant  period  of  the  current 
investigation. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  and 
NAFTA-TAA  for  workers  and  former 
workers  of  Pottstown  Precision  Casting, 
Inc./Harvard  Industries,  Inc.,  formerly 
known  as  Doehler  Jarvis,  Stowe. 
Pennsylvania. 

Signed  at  Washington.  DC.  this  26th  day  of 
October.  2001. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  01-28983  Filed  11-19-01;  8:45  am] 

BILUNG  COOE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39,180] 

Art  Unlimited,  LLC,  New  Holstein,  Wl; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  7,  2001,  in  response  to 
a  petition  filed  by  a  company  official  on 
behalf  of  workers  at  Art  Unlimited,  LLC, 
located  in  New  Holstein.  Hurley,  and 
Montreal,  Wisconsin. 

This  case  is  being  terminated  because 
the  petitioner  was  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated 

Signed  at  Washington,  DC  this  5th  day  of 
November.  2001 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-28990  Filed  11-19-01;  8:45  am] 

BILLING  CaOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.324] 

Birmingham  Steel,  Joliet,  IL;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  Novembers.  2001  in 
response  to  a  worker  petition  which  was 
filed  by  the  L'nited  Steelworkers  of 
America,  Local  9777,  on  the  same  date 
on  behalf  of  workers  at  Birmingham 
Steel,  Joliet,  Illinois. 

Production  at  the  plant  ceased  in 
February  2001.  A  negative 
determination  applicable  to  the 
petitioning  group  of  workers  was  issued 
on  July  30,  2001  (TA-VV-3 9,082).  No 
new  information  is  evident  which 
would  result  in  a  reversal  of  the 
Departments  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  7th  day  of 
November,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  01-28980  Filed  11-19-01;  8:45  am) 
BHJJNG  COOE  451»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39,969] 

Dupont  Nylon,  Seaford,  DE;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  10.  2001,  in 
response  to  a  petition  filed  bv  a 
company  official  on  behalf  of  workers  at 
DuPont  Nylon,  Seaford,  Delaware. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentlw 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  IX!  this  5th  day  of 
November  2001. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  01-28989  Filed  11-19-01:  8:45  am] 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,268] 

Great  Lakes  Chemical  Corporation, 
Nitro,  WV;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  29,  2001.  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Great  Lakes  Chemical  Corporation. 
Nitro,  West  Virginia 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  2nd  day  of 
November.  2001 

Linda  G,  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance 

[FR  Doc.  01-28988  Filed  11-19-01;  8:45  am) 

BILLING  COOE  4S10-^0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.064] 

H&H  Tool.  Meadville,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  24.  2001.  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  and  three 
additional  petitioners,  on  behalf  of 
workers  at  H&H  Tool,  Meadville, 
Pennsylvania  The  workers  produce 
precision  machine  part,*-  for  the 
automated  asserabK'  machine  industry. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated 

Dated:  Signed  at  Washington.  Dt;  this  5lh 
day  of  November.  2001. 
Linda  G.  Poole, 

Certify-mg  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Dor  01-28987  Filed  11-19-01;  845  am) 
BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,350] 

Hill  Knitting  Mills.  Richmond  Hill,  New 
York;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

Bv  application  dated  lune  13.  2001. 
the  company  requested  administrative 
reconsideration  of  the  Departments 
negative  determination  regarding 
eligibility  to  apply  for  Trade  .\diustment 
Assistance  (TAA).  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  May  8. 
2001.  and  published  in  the  Federal 
Register  on  Mav  23.  2001  i66  FR  28553). 

Puj^uant  to  29  CFR  90  18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

( 1  i  If  It  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complamed  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 
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The  petition  for  the  workers  of  Hill 
Knitting  Mills.  Richmond,  New  York 
was  denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  None  of  the  customers  reported 
increasing  their  purchases  of  imported 
interlock  [ACQ  strips  with  and  without 
separation 

The  petitioner  feels  that  the  decision 
is  incorrect,  since  the  decision  depicted 
goods  the  plant  produced  were  used  for 
children's  clothing.  The  petitioner 
indicated  that  the  goods  were  used  for 
more  than  just  children's  clothing. 
Although  the  decision  indicated  that  the 
workers  produced  knit  fabric  for 
children's  clothing  the  investigation 
encompassed  all  goods  (interlock  JACQ 
strips  with  and  without  separation — 
sweater  blanks,  knitted  fabric)  the  mill 
produced,  without  distinguishing  the 
end-use  (adult,  children's — male  and 
female)  of  the  goods  considered  in  the 
decision.  Therefore,  the  initial 
investigation  and  resulting 
determination  included  all  goods  the 
company  produced. 

The  company  in  their  request  for 
reconsideration  explained  the  reason  for 
the  declines  in  their  business,  however 
no  new  evidence  pertinent  to  the  initial 
petition  and  investigation  was 
presented. 

Conclusion 

After  review  of  the  application  and 
investigative  Findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied 

Signed  at  Washington,  DC  this  26th  day  of 
CXnober  2001 
Edward  A.  Tomchick, 
Dirfctor.  Division  of  Trade  Adjustment 
Assistance 

IFR  Doc  01-28982  Filed  11-19-01;  8:45  am) 

BHJJNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,0841 

Mettter  Tolado  Process  Analytical,  Inc., 
Wobum,  MA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


initiated  on  September  24,  2001  in 
response  to  a  worker  petition,  which 
was  filed  on  behalf  of  workers  at  Metter 
Toledo  Process  Analytical,  Inc., 
Wobum.  Massachusetts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  9th  day  of 
November  2001. 

Linda  G.  Poole, 

Certifyivg  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[PR  Doc  01-28975  Filed  11-19-01;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,244] 

Northrop  Grumman  Formerly  Known 
as  Litton  Watertown,  CT;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  22,  2001  in 
response  to  a  worker  petition,  which 
was  filed  by  the  workers  at  Northrup 
Grumman,  formerly  loiown  as  Litton, 
Watertown,  Connecticut. 

The  investigation  revealed  that  the 
petitioning  group  of  workers  were 
certified  on  October  31,  2001  (TA-W- 
40.185).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  8th  day  of 
November  2001. 

Linda  C  Poole, 

Certifiing  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc  01-28979  Filed  11-19-01;  8:45  am] 
BH.LING  CODE  4910-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.077] 

Prime  Tanning  Company  Rochester, 
NH;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  24,  2001.  in 
response  to  a  worker  petition  filed  on 
behalf  of  workers  at  Prime  Tanning 
Company,  Rochester,  New  Hampshire. 


The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  (TA- 
W-40,051).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  5th  day  of 
November  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of.  Trade 
Adjustment  Assistance. 

[FR  Doc.  01-28986  Filed  11-19-01;  8:45  am] 
BILLING  CODE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,742] 

Republic  Technologies  International, 
LLC,  Johnstown,  PA;  Notice  of 
Negative  Determination  On  Reopening 

The  Department  on  its  own  motion 
reopened  the  petition  investigation  for 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  August  14,  2001, 
and  published  in  the  Federal  Register 
on  August  23,  2001  (66  FR  44379), 

The  Department  initially  denied  TAA 
to  workers  engaged  in  the  production  of 
steel  bar  (billets),  at  Republic 
Technologies  International.  Johnstown, 
Pennsylvania,  because  criterion  (3)  of 
the  worker  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974,  as  amended,  was  not  met. 
Increased  imports  did  not  contribute 
importantly  to  declines  in  sales  or 
production  and  worker  separations. 

The  petitioner  states  that  an  affiliated 
plant  located  in  Canton,  Ohio  producing 
hot  rolled  steel  bars  was  certified  for 
TAA  under  TA-W-38,782.  The 
petitioner  further  states  that  these  two 
facilities  are  identical,  owned  and 
operated  by  the  same  corporation  and 
also  supply  the  same  customers. 

The  billets  produced  at  the  Johnstown 
facility  are  not  like  and  directly 
competitive  with  hot  rolled  steel  bars 
produced  at  the  Canton  plant.  In  fact, 
the  subject  plant  shipped  virtually  all  (a 
negligible  amount  went  to  the  Canton, 
Ohio  plant)  billet  production  to  an 
afHliated  plant  located  in  Lackawanna, 
New  York  to  be  rolled  into  hot  rolled 
steel  bars.  The  Lackawanna.  New  York 
facility  was  not  under  any  TAA 
certification  during  the  relevant  period. 
The  Canton  certification  was  based  on 
outside  customers  increasing  their 
reliance  on  hot  rolled  steel  bars,  not 
billets. 

Although  the  Canton  and  Johnstown 
plants  are  operated  by  the  same 
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corporation,  they  produce  different 
products.  The  two  plants  are  not 
vertically  integrated  and  therefore  the 
Johnstown  workers  may  not  be  tied  to 
the  Canton  TAA  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  30th  day  of 
October  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment  ' 

.Assistance. 

[FR  Doc.  01-28981  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  4510-30-41 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39,188] 

Rhode  Lee,  Inc.,  New  York,  NY;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  dated  lune  12.  2001. 
the  Amalgamated  Ladies'  Garment 
Cutters'  Union.  Local  10.  UNITE 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (T,\A).  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  May  8. 
2001.  and  published  in  the  Federal 
Register  on  May  23.  2001  (66  FR  28553) 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  luider 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of  Rhoda 
Lee,  Inc.,  New  York,  New  York  was 
denied  because  the  "contributed 
importantly"  group  eligibihty 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended;  was  not 
met.  The  denial  was  based  on  evidence 
indicating  that  markers  the  impacted 


worker  group  produced,  were  only  used 
when  the  company  contracted  out  work 
and  the  company  did  not  import 
markers  during  the  relevant  period. 

The  petitioner  alleges  that  Rhoda  Lee, 
Inc.  replaced  domestic  production 
(apparel)  with  imports,  thus  the  need  for 
markers  decreased  resulting  in  the 
displacement  of  the  worker(s). 

The  impacted  worker(s)  of  the  subject 
plant  producing  markers  were 
separately  identifiable  from  other 
functions  performed  at  the  subject  firm 
and  therefore  is  the  group  of  workers) 
which  may  be  considered  for  TAA 
eligibihty.  The  company  did  not  import 
makers  and  only  purchased  markers 
from  other  domestic  sources  during  the 
relevant  period. 

The  imports  of  any  other  product 
(apparel)  by  the  company  is  not  relevant 
to  this  petition  that  was  filed  on  behalf 
of  worker(s)  producing  markers. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labors  prior  decision.  Accordinglv.  the 
application  is  denied. 

Signed  at  Washington.  DC  this  26th  day  of 
October  2001 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

.Assistance. 

!FR  Doc:  01-28985  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 05455] 

Harris  Weico,  J.W.  Harris  Company, 
Kings  Mountain,  NC;  Notice  of 
Termlrtation  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  October  22,  2001,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Harris  Welco.  J.W.  Harris  Companv. 
Kings  Mountain,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 


serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  2nd  day  of 
No\  ember,  2001 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

!FR  Doc  01-28978  Filed  11-19-01.  8:45  am] 

BILLING  CODE  4510-30-41 


DEPARTMENT  OF  LABOR 

Employnrtent  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub  L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  section  250fb)(l) 
of  Subchapter  D.  Chapter  2.  Title  II.  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Crovenior 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DT.\A), 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOLi.  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8.  1993  (date  of 
enactment  of  F*ub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC  provided  such  request 
if  filed  in  wTiting  with  the  Director  of 
DTAA  not  later  than  November  30, 
2001. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  November  30.  2001 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA.  DOL.  Room 
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C-5311,  200  Constitution  Avenue,  NW  . 
Washington,  DC  20210. 


Signed  at  Washington,  DC  this  13th  day  of 
November,  2001 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 


Subiect  firm 


Date  re- 
ceived at 
Governor's 
Office 


Petition  No. 


Articles  produced 


FibermarK  (PACE)  

Faraday  LLC  (IBEW) 

Hams  Weico  (Wkrs)  

Apparel  Finishers  (Wkrs) 

Pnvate  Manufacturing  (Wkrs) 

Scientific  Atlanta  (Wkrs)  

Mulox  (Wkrs)  

Summitville  Carolina  (Wkrs)  

Key  Industnes  (Wkrs)     

Modem  Engineering  (Wkrs)  

C-Mac  Quartz  Crystals  (Wkrs)  

Harvard  Industnes  (DAW)  

Teasdale  Tool  (Co  ) 

Nocona  Athletic  Goods — Nocona  Leather 

(Co) 

Commercial  Warehouse  Trail  (Co  )  

CW      Industnes — Hazelton      Enterpnses 

(Wkrs) 

Aalfs  Manufactunng  (Co.)  

Tyco  International  Power  Systems  (CWA) 

Syst-A-Mafic  tool  and  Design  (Co  )  

Design  arxl  Cut  (Wkrs)   

Madili  Corporation  (lAM)  

Bremen  Bowdon  Invest  (Wkrs)  

Carting      Technologies — Carling      Switch 

(Wkrs) 

Modem  Plastic  Technics  (Wkrs)  

Vison  Tool  and  Manufactunng  (Wkrs)  

Precon  New  Products  (Wkrs)  

Stan  s  Wood  Products  (Wkrs)  

AA  Precisioneenng  (Wkrs)  

Texfi  Industnes  (Co  )  

Texfi  Industnes  (Co  )  

Hi  Swear  Automotive  (Co.)  

Maysville  Garment  (Co  )   

Harns  Weico— Welcast  Plastics  (Co.) 

Dixon  Ticonderoga  (Wkrs)  

Crouzet  Corporation  (Co.)  

Phelps  Dodge  Siernta  (Co.)  

Arvinmentor  (Co  )        

Johnson  Controls  (Wkrs) 

Creative  Leather  and  Vinyl  (Wkrs)  

Wheeling  Corrugating  Co  (Wkrs)  

Buckeye  Steel  Castings  Co  (USWA)  

SportRack  Accessones  (Wkrs)  

Thermal  Industnes,  Inc  (Wkrs)  

Sony  Electronics  (Wkrs)     

Cardinal  Brandsi'Hazel.  Inc  (Wkrs) 

Wllliamette  Industnes  Inc  (Co.)  

Pnme  Tanning  Corp  (RWDSU)  

Romart  Inc  (UNITE)  

Huhtamaki  (Wkrs)      

Linnton  Plywood  Association  (Co.)  

Telair  International  (Wrks)  

Flambeau  Corp  (Co  )  

Bassett  Mirror  Co  ,  Inc  (Wkrs)  

Syst-A-Matic  Tool  and  Design  (Co.)  

Dana  Corp  (Co)  

Skyjack.  Inc  (Wkrs)  

HMG  Intermark  Worldwide  Manufacturing 

(Co) 
Coming,  Inc  (AFGWU)    


Rochester,  Ml  

Tecumseh  Ml  

Kings  Mountain,  NC 

Athen,  GA  

El  Paso,  TX  

Norcross.  GA  

Baxley.  GA    

Morganton,  NC  

Tompkinsville,  KY  .... 

Troy   Ml   

Mechanicsburg,  PA 

Jackson,  Ml    

Meadville  PA 

Nocona.  TX   

El  Passo.  TX   

Hazelton.  PA  

Mena,  AR   

Mesquite  TX  

Meadville  MA  

Cartersville,  GA  

Kalama,  WA 

Bowdon,  GA  

Brownsville  TX  

West  Benin,  NJ 

Meadville,  PA 

BcMse.  ID  

Bend.  OR  

Meadville.  PA 

Jefferson,  GA 

Rocky  Mountain,  NC 

Torrance.  CA  

Maysville,  NC 

Bartjerton,  OH  

Sandvsky,  OH 

Carrollton  TX  

Green  Valley,  AZ  .... 

Fayette,  AL  

Renyoldstxjrg,  OH  .. 

Brookfield.  Wl  

Chehalis  WA 

Columbus,  OH  

Shelburne,  VT  

Pittsburgh,  PA  

Mt  Pleasant  PA 
Washington  MO 

Winston,  OR  

Saint  Joseph,  MO   ., 

Scranton.  PA  

Mt  Carmel,  PA  

Portland,  OR 

Rancho  Dominguez, 
CA 

Sun  Prairie  Wl  

Bassett,  VA  

Meadville.  PA 

Robinson,  IL  

Wathena.  KS  

Reading,  PA  

State  College,  PA 


10/2272001 
10/22/2001 
10/22/2001 
10/22/2001 
10/19/2001 
10/22/2001 
10/23/2001 
10/23/2001 
10/23/2001 
10/24/2001 
10/25.^2001 
10/25/2001 
10/25/2001 
10/25/2001 

10/25/2001 
10/25/2001 

10/25/2001 
10/26/2001 
10/29/2001 
10/29/2001 
10/25/2001 
10/29/2001 
10/26/2001 

10/17/2001 
10/26/2001 
10/22/2001 
10/25/2001 
10/29/2001 
10/29/2001 
10/29/2001 
10/24/2001 
10/29/2001 
10/29/2001 
10/29/2001 
10/27/2001 
10/29/2001 
10/29/2001 
10/29/2001 
10/30/2001 
10/29/2001 
10/30/2001 
10/29/2001 
10/30/2001 
10/22/2001 
11/05/2001 
11/02/2001 
11/05/2001 
10/31/2001 
10/31/2001 
10/30/2001 
10/31/2001 

11/01/2001 
11/01/2001 
10/29/2001 
11/01/2001 
11/01/2001 
11/01/2001 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


5.453 
5.454 
•5.455 
5,456 
•5.457 
5.458 
5.459 
5,460 
5,461 
•5,462 
5,463 
5,464 
■5.465 
■5,466 


NAFTA-5,467 
NAFTA-5,468 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


5,469 
5,470 
5,471 
5,472 
5,473 
5,474 
•5,475 


NAFTA-5,476 

NAFTA-5,477 

NAFTA-5.478 

NAFTA-5,479 

NAFTA-5,480 

NAFTA-5,481 

NAFTA-5,482 

NAFTA-5.483 

NAFTA-5,484 

NAFTA-5.485 

NAFTA-5,486 

NAFTA-5,487 

NAFTA-5,488 

NAFTA-5,489 

NAFTA-5,490 

NAFTA-5,491 

NAFTA-5,492 

NAFTA-5,493 

NAFTA-5,494 

NAFTA-5,495 

NAFTA-5.496 

NAFTA-5,497 

NAFTA-5,498 

NAFTA-5,499 

NAFTA-5,500 

NAFTA-5,501 

NAFTA-5,502 

NAFTA-5,503 

NAFTA-5,504 
NAFTA-5,505 
NAFTA-5,506 
NAFTA-5,507 
NAFTA-5,508 
NAFrA-5,509 


11/02/2001     NAFTA-5,510 


Fiber  based  materials. 

Fire  alarm  systems. 

Plastic  lens. 

Garments 

Warehousing  &  packing  for  garment^. 

Electronic  hardware 

Flexible  bulk  containers. 

Glazed  ceramic  floor. 

Blue  jeans  and  overalls. 

Engineering  documents. 

Electronic  oscillators 

Automotive  cooling  fans  for  car 

Molds,  Mold  insorts  and  molded  products. 

Baseball  gloves  and  football  protective. 

Surgical  blankets. 
Electrical  switches. 

Denim  bottoms 

Power  supplies 

Design  and  build  of  connector  holders. 

Cut -clothes 

Logging  equipment. 

Men's  suits,  SfXDrt  coats  and  pants 

Switches  and  magnetic  circuit  breakers. 

Bar  code  scanning  equipment 

Molds,  dies  and  spare  tooling 

Retractable  phone  cords 

Pressboard  and  particle  board. 

Injection  molds. 

Apparel  fabnc 

Apparel  fabnc. 

Wheel  bearing  nuts 

Knit  &  woven  shirts,  dresses,  knit  pants 

Plastic  lens 

Lead  and  chalk. 

Timers. 

Cooper 

Automotive  exhaust  components. 

Programmable  temperature  controls. 

Leattier  parts  for  shoes,  wallets. 

Steel  Products 

Castings  for  Rail  Cars. 

Sportrack  Accessones. 

Vinyl  Lineal  Extrusion. 

Apexture  Grilles,  TV's 

Office  Products — Duffle  Bags,  Backpacks. 

Laminated  Veneer  Lumber. 

Finished  Leather 

Men's  Sport,  Dress  Coats,  Formalwear 

Plastic  Containers  and  Lids. 

Lumber. 

Air  Cargo  Containers 

Cell  Phone  Components. 

Tables. 

Connector  Holders — Automobiles 

Automobiles 

Aerial  Lifts. 

Assembly  of  Parts  (Plastic.  Wood.  Metal). 

Television  Panels  &  Funnels 
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Appendix— Continued 


Subject  firm 


Location 


Control  Concepts  Corp,  (Co  )  

Sunbrand — Wilcox  and  Gibbs  (Co.)  

Cook  Technologies  (Wkrs)  

Pennsylvania  Tool  and  Gages  (Co.)  ...., 
Cariisle  Engineered  Products  (UAW)  ..., 

Tn  Cities  Manufactunng  (Wkrs)   

Anmstrong— Hunt  International  (Wkrs)  ., 

Appleton  Papers  (Wkrs)  

Motor  Coil  Mfg.— Wabtec  Corp  (Wkrs) 

Willamette  Industries  (Co.)  

Value  Line  Textiles  (Co  ) 

Value  Line  Textiles  (Co.)  

Motorola  (Co  )  

Tresco  Tool  (Co  )  

R.L.  Stowe  Mills  (Co.)  

Haskell  Senator  Intemational  (IDE)  

Freudenberg=Nok  (Wkrs)  

Robbins— Witt  (Wkrs) 

Safeway.  Inc  (IBT)  

Bristol  Compressors  (Co.) 

Regal  Rugs  (PACE)    

Flextronics  Intematwnal  (Co.)  

Port  Townsend  Paper  (PACE)  

Trion  Industnes  (Co  )  

Rich  Products  (BETGM)  

LIbro  Shirt— Lebro  Shirt  (Co.)  

Chem  West  Systems  (Wkrs) 


St.  Clair  Technologies  (Wkrs)  Chartofte.  Ml 


Ocala,  FL   

Norcross  GA  

Green  Lane.  PA  

Meadville.  PA 

Erie,  PA   

Tuscumbia,  AL  

Milton,  FL 

Camphill.  PA  

Si  Louis  MO 

Saginaw,  OR  

Pilot  Mountain,  NC  .. 

Lenior  City.  TN   

Elk  Grove  Village.  IL 

Guys  Mills  PA 

Belmont  NC  

Verona.  PA 

Bensenville.  IL  

Wearren,  AR  

Grandview,  WA 

Sparta,  NC  

North  Vernon  IN 
Palm  Hartxjr  FL 
Port  Townsend,  WA 

Wilkes  Barre,  PA  

Appleton   Wl  

Lykens  PA    

Portland.  OR 


Date  re- 
ceived at 
Governors 
Office 


10/25/2001 
11/05/2001 
11/02/2001 
11/02/2001 

11/02/2001 
10/31. '2001 
11/0Z'2OO1 

ii/oe-^ooi 

11/06/2001 
10/29/2001 
11/07'2001 
11/07/2001 
11/0S'2001 
11/08/2001 
11/05/2001 
11/08/2001 
11/08/2001 
11/08/2001 
11/09/2001 
11/09/2001 
11/07/2001 
11/08/2001 
11/08/2001 
11/07 '2001 
11/06/2001 
11/06/2001 
11/05/2001 
01/07/2001 


Petition  No. 


Articles  produced 


NAFTA-5.511  Surge  Suppression  Equipment 

NAFTA-5,512  Software 

NAFTA-5,513  Medical  blades 

NAFTA-5,514  Plastic  infection  molds 

NAFTA-5 .515  Molding  dies 

NAFTA-5,516  Electronic  assemblies  tor  auto. 

NAFTA-5, 51 7  Heat  exchangers 

NAFTA-5. 51 8  Cartx)nless  paper 

NAFTA-5. 51 9  Reconditioned  tram  traction  motors 

NAFTA-5, 520  Lumber 

NAFTA-5,521  Socks 

NAFTA-5. 522  Socks 

NAFTA-5. 523  Radio  transceivers 

NAFTA-5, 524  Plastic  injection  molds 

NAFTA-5. 525  Textile  yam 

NAFTA-5. 526  Office  furniture 

NAFTA-5. 527  Crank  shaft  seals,  pan  seals  &  lop  seals 

NAFTA-5, 528  Floonng 

NAFTA-5, 529  Mayonnaise  and  salad  dressing 

NAFTA-5. 530  Compressors 

NAFTA-5. 531  Bath  and  accent  rugs 

NAFTA-5. 532  Eledronic  boards 

NAFTA-5. 533  Kraft  paper  and  krafi  paper  containers. 

NAFTA-5. 534  Packaging  of  toys 

NAFTA-5. 535  Frozen  bread  rolls  sweet  goods  etc 

NAFTA-5  536  Police  uniform  shirt 

NAFTA-5  537  Plastic  cabinets 

NAFTA-5. 538  Winng  harness. 


(PR  Dor.  01-28977  Filed  11-19-01;  8:45  am] 

BILUNG  CODE  4S10-3(Mi 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Records  of  Tests  and  Examinations  of 
Personnel  Hoisting  Equipment 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 


DATES:  Submit  comments  on  or  before 
January  22.  2002 

ADDRESSES:  Send  comments  to  Gordon 
].  Burke.  Jr..  Director,  Administration 
and  Management.  4015  Wilson 
Boulevard,  Room  615,  4015.  Arlington. 
VA  22203-1984  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  Burke-Gordon@msha.gov.  along  with 
an  original  printed  copy  Mr.  Burke  can 
be  reached  at  (703)  235-1383  (voice),  or 
(703)235-1563  (facsimile). 

FOR  FURTHER  INFORMATWN  CONTACT: 

Charlene  N  Barnard.  Regulator*- 
Specialist.  Records  Management 
Division,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  725.  5014  Wilson  Boulevard. 
Arlington.  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  Barnard- 
cbarlene@msba.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMAT)ON: 

I.  Background 

These  requirements  provide  for  a 
record  of  specific  test  and  inspections  of 
a  mines's  personnel  hoisting  systems, 
including  the  wire  rope,  to  ensure  that 
the  system  remains  safe  to  operate. 
Review  of  the  record  indicates  whether 
deficiencies  are  developing  in  the 


equipment,  in  particular  the  wire  rope, 
so  that  corrective  action  may  be  taken 
before  an  accident  occurs  The 
requirements  also  provide  for  a 
systematic  procedure  for  the  inspection, 
testing,  and  maintenance  of  shaft  and 
hoisting  equipment  The  mine  operator 
must  certih'  that  the  required 
inspections,  tests,  and  maintenance 
have  been  made  then  record  anv  unsafe 
condition  identified  during  the 
examination  or  test 

The  precise  format  in  which  the 
record  is  kept  is  left  to  the  discretion  of 
the  mine  operator  All  records  are  made 
by  the  person  conducting  the  required 
examination  or  test  Unless  otherv\ise 
noted  below,  these  records  are  to  be 
retained  for  one  year  at  the  mine  site. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safetv  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Records  of  Tests  and 
Examinations  of  Personnel  Hoisting 
Equipment  MSHA  is  particularlv 
interested  on  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performduct-  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  bv  accessing  the  MSHA  Home 
Page  (http://www.msha.gov]  and 


selecting  "Statutory  and  Regulatory 
Information"  then    Paperwork 
Reduction  Act  Submissions  (http:// 
vvvvw  msha.gov/regspwork.htm)" ,  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

III.  Current  Actions 

The  information  is  used  by  industry 
management  and  maintenance 
personnel  to  project  the  expected  safe 
service  performance  of  hoist  and  shaft 
equipment;  to  indicate  when 
maintenance  and  specific  tests  need  to 
be  performed;  and  to  ensure  that  wire 
rope  attached  to  the  personnel 
conveyance  is  replaced  in  time  to 
maintain  the  necessary  safety  for 
miners  Federal  inspectors  use  the 
records  to  ensure  that  inspections  are 


conducted,  unsafe  conditions  identified 
early  and  corrected.  The  consequence  of 
hoist  or  shaft  equipment  malfunctions 
or  wire  rope  failures  can  result  in 
serious  injuries  and  fatalities.  It  is 
essential  that  MSHA  inspectors  be  able 
to  verify  that  mine  operators  are 
properly  inspecting  their  hoist  and  shaft 
equipment  and  maintaining  it  in  safe 
condition. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Record  of  Tests  and 
Examinations  of  Personnel  Hoisting 
Equipment. 

OMB  Number:  1219-0034. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Recordkeeping:  One  year. 


Cite/reterence 


Total 


respond- 
ents 


Frequency 


Total  re- 
sponses 


Average  time  per  response  Burden 

(hours)  hours* 


Examination 

56/57  19023  (a)  and  (d) 

56/57  19121       

56/57  19129    

56/57  19131 

56/57  19132 

56/57  19133 

56/57  19134 
Recording 

56/57  19023  (a)  and  (d) 

56/57  19121       

56/57  19129 

56/57  19131  

56/57  19132 

56/57  19133 

56/57  19134 
Examination 

56/57  19022  

56/57  19023(c) 

56/57  19023(e) 

Recording 

Examination 

75  1400-^  

75  1433(d)   

75  1404      

75  1433(d)   

77  1906 
Recording: 


Examination 
Recording 

Total 


75  1400-2 


96 
86 
86 


86 
86 

86 


86 


86 

174 

174 
174 
174 


174 

174 
174 
174 
174 
174 


Daily  

Weekly  .. 
Bi-waekly 


Daily    ... 
Weekly 


22,360 
4,472 
2.236 


20  minutes 
10  minutes 
45  minutes 


22.360    5  minutes 
4,472     5  minutes 


Bi-Weekly 


2/yei 
2/year 


1 


2.236 


172 


172 


5  minutes 


1  hour 


9  minutes 


Daily  

Bi-weekly   

On  occasion  ... 
Semi  Annually 


135  720  20  minutes 

9,048  20  minutes 

17,383  4  hours  

626  1  hour 


260 


Daily    

Bi-weekty 

On  occasion  ... 
Semi  Annually 
Bi-monfhiy  ...;.. 
Bi-monthly  


45,240 

4,524 

209 

626 

2,088 

2,088 


276.032     2  hours 


5  minutes  .. 
5  minutes  .. 
5  minutes  .. 
5  minutes  .. 
45  minutes 
5  minutes  .. 


7,379 

745 

1.677 


1,789 
358 

179 


172 


26 

44,788 

2,986 

69,532 

626 


3,619 

362 

17 

50 

1,566 

167 


7,001,385 


'  Discrepancies  due  to  rounding 


Total  Annualized  Capital/Startup 
Costs:  SO 

Total  Operating  and  Maintenance 
Costs:  $208,800 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 


information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  9,  2001. 
Gordon  |.  Burke,  Jr., 

Director,  Administration  and  Management 
IFR  DtK    01-28974  Filed  11-19-01:  8:45  am] 
BtUJNQ  CODE  4510-t3-M 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SCIENCE  (NCLIS) 

Sunshine  Act;  Meeting 

AGENCY:  U.S.  National  Commission  on 
Libraries  and  Information  Science. 
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ACTION:  Notice  of  meeting. 


SUMMARY:  The  U.S.  National 
Commission  on  Libraries  and 
Information  Science  is  holding  an  open 
business  meeting  to  discuss 
Commission  programs  and 
administrative  matters.  Topics  will 
include,  the  discussion  of  the  role  of 
libraries  in  disaster  preparedness  and 
response  in  light  of  the  September  11th 
terrorist  attack.  Other  topics  will 
include  consideration  of  a  research  and 
development  initiative  on  librarv  and 
information  ser\-ices  for  individuals 
with  disabilities,  and  the  Commission's 
role  in  plamiing  for  an  international 
conference  on  information  literacv. 
DATE  AND  TIME:  NCLIS  Business 
Meeting — December  5.  2001.  2  p.m.  to  5 
p.m  and  December  6.  2001.  9  to  12  p.m. 
ADDRESSES:  Conference  Room,  NCLIS 
Office.  1110  Vermont  Avenue,  NW., 
Suite  820  Washington.  DC  20005. 
STATUS:  Open  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  Vlach.  Director.  Legislative  and 
Public  Affairs.  U.S.  National 
Commission  on  Libraries  and 
Information  Science.  1110  Vermont 
Avenue.  N\V.,  Suite  820,  Washington, 
DC  20005,  e-mail  r\-!ach^nclis.gov.  fax 
202-606-9203  or  telephone  202-606 
9200. 

SUPPLEMENTARY  INFORMATION: 

The  meeting  is  open  to  the  public, 
subject  to  space  availability.  To  make 
special  arrangements  for  physicallv 
challenged  persons,  contact  Rosalie 
Vlach,  Director,  Legislative  and  Public 
Affairs.  1110  Vermont  Avenue.  NIV., 
Suite  820,  Washington,  DC  20005,  e- 
mail  n-lnch@^nclis.gov.  fax  202-606- 
9203  or  telephone  202-606-9200. 

I).iled:  N'o\  ember  16,  2001. 
Robert  S.  Willard, 

\CUS  Executive  Director. 

IFR  Doc.  01-29064  Filed  11-16-01;  11:41 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2001-8  CARP  CD  98-99] 

Distribution  of  1998  and  1999  Cable 
Royalty  Funds 

AGENCY:  Copyright  Office.  Library  of 
Congress. 

ACTION:  Request  for  comments  and 
schedule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 


schedule  for  a  Phase  I  CARP  proceeding 
to  distribute  1998  cable  royalty  funds 
collected  under  section  111,  17  U.S.C. 
In  addition,  the  Office  is  seeking 
comment  as  to  the  advisabilitv  of 
consolidating  the  1998  Phase  1 
distribution  proceeding  with  the  Phase 
I  distribution  proceeding  for  the  1999 
cable  royalty  funds 

DATES:  Comments  on  consolidation  are 
due  no  later  than  December  20.  2001 
ADDRESSES:  If  hand  delivered,  parties 
shall  deliver  an  original  and  five  copies 
of  all  comments  on  consolidation  to: 
Office  of  the  Cop\Tight  General  Counsel, 
lames  Madison  Memorial  Building.  First 
and  Independence  .^xenue.  SE..  Room 
LM^03.  Washington.  DC  20540  If  sent 
by  mail,  comments  should  be  addressed 
to:  Copvright  .Arbitration  Rovaltv  Panel 
(CARP),  PO  Box  70977.  Southwest 
Station.  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O  Carson.  General  Counsel,  or 
William  I.  Roberts.  Ir  .  Senior  .-Mtomev 
for  Compulsorv  Licenses.  Copvright 
.Arbitration  Royalty  Panel  (CARP).  PO 
Box  70977,  Southwest  Station. 
Washington.  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423 

SUPPLEMENTARY  INFORMATION:  Each  Year 
cable  systems  submit  royalties  to  the 
Cop\Tight  Office  for  the  retransmission 
to  their  subscribers  of  over-the-air 
broadcast  signals  These  rovalties  are.  in 
turn,  distributed  m  one  of  two  wavs  to 
copyright  owners  whose  works  were 
included  in  a  retransmission  of  an  over- 
the-air  broadcast  signal  and  who  timely 
filed  a  claim  for  royalties  with  the 
Copyright  Office  The  copyright  owners 
may  either  negotiate  the  terms  of  a 
settlement  as  to  the  division  of  the 
royalty  funds,  or  the  Librarian  of 
Congress  may  convene  a  Copyright 
Arbitration  Royalty  Panel  (•CARP")  to 
determine  the  distribution  of  the  royaltv 
fees  that  remain  in  controversy.  See  17 
U.S.C.  chapter  8 

On  September  6.  2000.  the  Librar>'  of 
Congress  published  a  Notice  in  the 
Federal  Register  seeking  comment  as  to 
the  existence  of  controversies  for  the 
distribution  of  1998  cable  rovalties.  65 
FR  54077  (September  6.  2000)  The 
parties  to  the  distribution  reported  both 
Phase  I  and  Pha.se  11  controversies  and 
filed  their  Notices  of  Intent  to 
Participate.  On  October  2.  2001.  the 
Library  published  a  Notice  in  the 
Federal  Register  seeking  comments  as 
to  the  existence  of  controversies  for  the 
distribution  of  1999  cable  rovalties   66 
FR  50219  (October  2,  2001)  The  parties 
to  this  distribution  reported  Phase  1  and 
Phase  II  controversies  as  well  and  filed 
their  Notices  of  Intent  to  Participate 


Both  proceedings  are  now  eligible  for 
proceedings  before  a  CARP. 

Request  for  Comments 

It  IS  the  preiimindr\  view  of  the 
Librar%-  that  consolidating  the  1998 
cable  Phase  I  distribution  proceeding 
with  the  1999  cable  Phase  I  distribution 
proceeding  will  not  overburden  a  CARP 
and  will  promote  administrative 
efficiency  We  seek  comment  as  to 
whether  consolidation  is  the  best  course 
of  action  and.  if  not.  how  the  Librarv 
should  proceed  with  the  1999  Phase  1    . 
cable  distribution. 

Schedule  of  the  Proceeding 

The  Library'  is  announcing  the 
schedule  of  the  proceeding  for  the  Phase 
I  distribution  of  1998  cable  rovalties.  If 
after  consideration  of  the  comments,  the 
Librar\  determines  that  consolidation  is 
appropriate,  the  Librar>-  will  issue  an 
Order  to  that  effect  and  the  schedule 
described  below  will  apply  to  the 
consolidated  proceeding. 

A.  Commencement  of  the  Proceeding 

A  royalty  distribution  proceeding 
under  part  251  of  37  CFR  is  divided  into 
two  essential  phases  The  first  is  the  45- 
day  precontroversy  discover)'  phase, 
during  which  the  parties  exchange  their 
written  direct  cases,  exchange  their 
documentation  and  e\  idence  in  support 
of  their  written  direct  cases,  and  engage 
in  the  pre-C.ARP  motions  practice 
described  in  ^  251  45   The  other  phase 
is  the  proceeding  before  the  CARP  itself, 
including  the  presentation  of  evidence 
and  the  submission  of  proposed 
findings  by  all  of  the  participating 
parties.  The  proceeding  before  the  CARP 
may  be  in  the  form  of  hearings  or.  in 
accordance  with  the  requirements  of 
§  251, 41(b)  of  the  rules,  the  proceeding 
may  be  conducted  solely  on  the  basis  of 
written  pleadings. 

B  Precontroversy  Discovery  Schedule 
and  Procedures 

Anv  partv  that  has  filed  a  Notice  of 
Intent  to  Participate  in  the  Phase  I  1998 
cable  distribution  proceeding  is  entitled 
to  participate  in  the  precontroversv 
disco\er\-  period   Each  party  mav 
request  of  an  opposing  part% 
nonprivileged  documents  underlving 
facts  asserted  in  the  opposing  partv's 
written  direct  case.  The  precontroversv 
discover)  period  is  limited  to  discoverv 
of  documents  related  to  written  direct 
cases  and  any  amendments  made  during 
th^  period 

The  foljfiu  ing  is  the  precontroversy 
discover%-  schedule: 
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Action 

Deadline 

Filing  of  Wntten  Direct  Cases 

Apnl  1,  2002 

Requests  for  Underlying  Doc- 

April 10. 

uments  Related  to  Wntten 

2002 

Direct  Cases 

Responses  to  Requests  for 

April  17, 

Underlying  Documents 

2002 

Completion  of  Document  Pro- 

April 23. 

duction 

2002 

Follow-up  Requests  for  Un- 

Apnl 29. 

derlying  Documents 

2002 

Responses  to  Follow-up  Re- 

May 3  2002 

quests 

Motions  Related  to  Document 

May  8.  2002 

Production 

Production  of  Documents  in 

May  10. 

Response  to  Follow-up  Re- 

2002 

quests 

All  Other  Motions.  Petitions, 

May  15, 

and  Objections. 

2002. 

The  precontroversy  discoven'  period, 
as  specified  by  §  251 .45(b)  of  the  i^les. 
will  begin  on  .\pril  1.  2002,  with  the 
filing  of  written  direct  cases  by  each 
party  Each  party  in  this  proceeding 
who  has  filed  a  Notice  of  Intent  to 
Participate  must  fde  a  written  direct 
rase  on  the  date  prescribed  above. 
Failure  to  submit  a  timely  fded  written 
direct  case  will  result  in  dismissal  of 
that  party's  claim  Parties  must  comply 
with  the  form  and  content  of  written 
direct  cases  as  prescribed  in  37  CFR 
251  43.  Each  party  to  the  proceeding 
must  deliver  a  complete  copy  of  its 
written  direct  case  to  each  of  the  other 
parties  to  the  proceeding,  as  well  as  file 
a  complete  copy  with  the  Cop\Tight 
Office  by  close  of  business  on  AprU  1, 
2002.  the  first  day  of  the  45-day  period. 

After  the  filing  of  the  written  direct 
cases,  document  production  will 
proceed  according  to  the  above- 
described  schedule.  Each  party  may 
request  underlying  documents  related  to 
each  of  the  other  parties'  written  direct 
cases  by  April  10,  2002.  and  responses 
to  those  requests  are  due  by  April  17, 
2002  Documents  which  are  produced  as 
a  result  of  the  requests  must  be 
exchanged  bv  .\pril  23,  2002   It  is 
important  to  note  that  all  initial 
document  requests  must  be  made  by  the 
April  10,  2002  deadline.  Thus,  for 
example,  if  one  party  asserts  facts  that 
expressly  rely  on  the  results  of  a 
particular  study  that  was  not  included 
in  the  written  direct  case,  another  party 
desiring  production  of  that  study  must 
make  its  request  by  April  10,  2002; 
otherwise,  the  requesting  party  is  not 
entitled  to  production  of  the  study. 

The  precontroversy  discover}' 
schedule  also  establishes  deadlines  for 
follow-up  discovery  requests.  Follow-up 
requests  are  due  by  April  29.  2001.  and 
responses  to  those  requests  are  due  by 
May  3,  2001.  Any  documentation 


produced  as  a  result  of  a  follow-up 
request  must  be  exchanged  by  May  10. 
2002.  An  example  of  a  follow-up  request 
would  be  as  follows.  In  the  above 
example,  one  party  expressly  relies  on 
the  results  of  a  particular  study  which 
is  not  included  in  its  written  direct  case. 
As  noted  above,  a  party  desiring 
production  of  that  study  or  survey  must 
make  its  request  by  April  10,  2002.  If. 
after  receiving  a  copy  of  the  study,  the 
reviewing  party  determines  that  the 
study  heavily  relies  on  the  results  of  a 
statistical  survey,  it  would  be 
appropriate  for  that  party  to  make  a 
follow-up  request  for  production  of  the 
statistical  survey  by  the  April  29,  2002, 
deadline.  Again,  failure  to  make  a 
timely  follow-up  request  would  waive 
the  requesting  party's  right  to  request 
production  of  the  survey. 

In  addition  to  the  deadlines  for 
document  requests  and  production, 
there  are  two  deadlines  for  the  filing  of 
precontroversy  motions.  Motions  related 
to  document  production  must  be  filed 
by  May  8,  2002.  Typically,  these 
motions  are  motions  to  compel 
production  of  requested  documents  for 
failure  to  produce  them,  but  they  may 
also  ba  motions  for  protective  orders. 
Finally,  all  other  motions,  petitions  and 
objections  must  be  filed  by  May  15. 
2002.  the  final  day  of  the  45-day 
precontroversy  discovery  period.  These 
motions,  petitions,  and  objections 
include,  for  example,  petitions  to 
dispense  with  formal  hearings  under 
§251.41(b). 

Due  to  the  time  limitations  between 
the  procedural  steps  of  the 
precontroversy  discovery  schedule,  we 
are  requiring  that  all  discovery  requests 
and  responses  to  such  requests  be 
served  by  hand  or  fax  on  the  party  to 
whom  such  response  or  request  is 
directed.  Filing  of  requests  and 
responses  with  the  Copyright  Office  is 
neither  required  nor  encouraged. 

Filing  and  service  of  all 
precontroversy  motions,  petitions, 
objections,  oppositions,  and  replies 
shall  be  as  follows.  In  order  to  be 
considered  properly  filed  with  the 
Librarian  and/or  Copyright  Office,  all 
pleadings  must  be  delivered  to  the 
Copyright  Office  no  later  than  5  p.m.  of 
the  filing  deadline  date.  Parties  may 
deliver  the  pleadings  to:  Office  of  the 
Register  of  Copyrights.  Room  LM— 403, 
James  Madison  Memorial  Building,  101 
Independence  Avenue,  SE., 
Washington,  DC  20540:  or  alternatively, 
parties  may  send  their  pleadings  by 
Federal  Express  to:  Copvright 
Arbitration  Rovaltv  Panel  (CARP).  CARP 
Specialist.  (Tel.  202-707-8380).  Federal 
E.xpress,  208  Second  Street,  SE., 
Washington,  DC  20003,  provided  that 


the  filing  reaches  the  Copyright  Office 
by  the  deadline.  The  Office  cautions 
parties  to  use  only  the  Federal  Express 
address  listed  in  this  Order,  to  include 
the  telephone  number  of  the  Office,  and 
to  direct  the  package  to  the  attention  of 
the  CARP  Specialist.  The  Federal 
Express  office  will  notify  the  Copyright 
Office  upon  receipt  of  a  properly 
addressed  package  and  the  Copyright 
Office  will  make  arrangements  to  pick 
up  the  package  the  same  day.  Under  no 
circumstances  will  the  Office  make 
arrangements  to  retrieve  a  package  from 
any  other  Federal  Express  location  or 
track  a  misdirected  package.  Each  party 
bears  the  responsibility  for  insuring  that 
the  filings  are  in  the  Copyright  Office  by 
the  deadline. 

The  form  and  content  of  all  motions, 
petitions,  objections,  oppositions,  and 
replies  filed  with  the  Office  must  be  in 
compliance  with  §§  251.44(b)-(e).  As 
provided  in  §  251.45(b).  oppositions  to 
any  motions  or  petitions  must  be  filed 
with  the  Office  no  later  than  seven 
business  days  from  the  date  of  filing  of 
such  motion  or  petition.  Replies  are  due 
five  business  days  from  the  date  of  filing 
of  such  oppositions.  Service  of  all 
motions,  petitions,  objections, 
oppositions,  and  replies  must  be  made 
on  counsel  or  the  parties  by  means  no 
slower  than  overnight  express  mail  on 
the  same  day  the  pleading  is  filed. 

C.  Initiation  of  Arbitration 

The  180-day  arbitration  period  will  be 
initiated  on  luly  15.  2002.  The  schedule 
of  the  arbitration  proceeding  will  be 
established  by  the  CARP  after  the  three 
arbitrators  have  been  selected. 

Dated:  November  15.  2001. 
David  O.  Carson, 
General  Counsel. 

|FR  Doc  01-28996  Filed  11-19-01;  8:45  am] 
BILUNG  CODE  141(>-3»-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2001-2  CARP  DTNSRA  and 
Docket  No.  2001-1  CARP  DSTRA  2] 

Digital  Performance  Right  in  Sound 
Recordings  Rate  Adjustment 
Proceedings 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  inquiry  and  request  for 

notices  of  intention  to  participate. 

SUMIi«ARY:  The  CopvTight  Office  of  the 
Library  of  Congress  is  requesting 
comments  as  to  whether  the  rate 
adjustment  proceeding  to  determine 
reasonable  rates  and  terms  for  the  public 
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performance  of  sound  recordings  bv 
new  subscription  ser\'ices  should  be 
consolidated  with  the  rate  adjustment 
proceeding  to  determine  reasonable 
rates  and  terms  for  the  public 
performance  of  sound  recordings  by  pre- 
existing satellite  digital  audio  radio 
services  and  pre-existing  subscription 
services.  The  Office  is  also  calling  for 
submission  of  Notices  of  Intent  to 
Participate  from  parties  interested  in 
participating  in  either  or  both 
proceedings. 

DATES:  Comments  and  Notices  of  Intent 
to  Participate  are  due  no  later  than 
December  20.  2001.  Reply  comments  are 
due  no  later  than  januarv'  22.  2002. 
ADDRESSES:  An  original  and  five  copies 
of  comments,  reply  comments  and 
Notices  of  Intent  to  Participate,  if  sent 
by  mail,  should  be  addressed  to: 
Copvright  Arbitration  Rovaltv  Panel 
(CARP).  P.O.  Box  70977,  Southwest 
Station.  Washington.  DC  20024.  If  hand 
delivered,  they  should  be  brought  to: 
Office  of  the  Copyright  General  Counsel, 
lames  Madison  Memorial  Building, 
Room  LM— 403.  First  and  Independence 
Avenues.  SE..  Washington.  DC  20559- 
6000 

FOR  FURTHER  INFORMATION  CONTACT: 

David  O  Carson.  General  Counsel,  or 
Tanya  M.  Sandros.  Senior  Attornev, 
Copyright  Arbitration  Royalty  Panel,  PO 
Box  70977.  Southwest  Station. 
Washington.  DC  20024.  Telephone: 
(202)  707-8380.  Telefax  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1995.  Congress  passed  the  Digital 
Performance  Right  in  Sound  Recordings 
Act.  Public  I^w  104-39,  which  gave 
cop\Tight  owners  of  sound  recordings 
an  exclusive  right  to  perform  publiclv 
their  cop\Tighted  works  bv  means  of  a 
digital  audio  transmission,  subject  to 
certain  limitations  and  exemptions.  17 
U.S.C.  106(6).  Among  the  limitations 
placed  on  the  performance  of  a  sound 
recording  was  the  creation  of  a  statuton,- 
license  for  performances  made  bv 
nonexempt.  non-interactive  digital 
subscription  services.  17  U.S.C.  114. 
Initial  rates  and  terms  for  transmissions 
made  by  these  services  were  determined 
by  the  Librarian  of  Congress  after  a 
proceeding  before  a  CopvTight 
Arbitration  Royalty  Panel  ("CARP") 
under  chapter  8  of  the  Copvright  Act.  63 
PR  25394  (May  8.  1998). 

Section  114  was  amended  with  the 
passage  of  the  Digital  Millennium 
Copyright  Act  of  1998  ("DMCA"). 
Public  Law  105-304.  to  create  statutory 
licenses  to  cover  additional  digital 
audio  transmissions.  These  include 
"eligible  nonsubscription 


transmissions"  and  those  transmissions 
made  by  'new  subscription  sen-ices  " 
and  "pre-existing  satellite  digital  audio 
radio  services." 

On  Januan.-  9.  2001.  the  Copyright 
Office  published  a  Federal  Register 
notice  initiating  a  voluntarv-  six-month 
negotiation  period  to  establish  terms 
and  rates  for  the  statuton.-  licenses 
covering  "pre-existing  satellite  digital 
audio  radio  services,  "  and  "pre-existing 
subscription  services  '  (the  three 
subscription  services  in  existence  prior 
to  the  passage  of  the  DMCA)  66  FR 
1700  (]anuar\-  9,  2001).  No  agreements 
were  reached.  After  the  close  of  the 
negotiation  period,  the  Office  received 
petitions  from  the  Recording  Industry- 
Association  of  America  (  RIAA  "),  and 
jointly  XM  Satellite  Radio,  Inc.  and 
Sirius  Satellite  Radio.  Inc.,  requesting 
that  the  Librarian  of  Congress  convene 
a  CARP  to  establish  terms  and  rates  for 
the  statutory'  license  for  pre-existing 
satellite  digital  audio  radio  ser\'ices. 
Convocation  of  these  proceedings  is 
pending. 

On  Februan-  12.  2001.  the  Copyright 
Office  publisbed  a  Federal  Register 
notice  initiating  a  voluntary-  six-month 
negotiation  period  to  establish  rates  and 
terms  for  the  statutory-  license  covering 
new  subscription  ser\'ices  66  FR  9881 
(February-  12,  2001).  No  agreements 
were  reached.  After  the  close  of  the 
negotiation  period,  the  Office  received 
petitions  from  Music  Choice  and  RLAA 
requesting  that  the  Librarian  of  Congress 
convene  a  CARP  to  establish  terms  and 
rates  for  the  statutory-  license  covering 
new  subscription  services. 

Request  for  Conunents 

In  its  petition  to  convene  a  CARP  for 
new  subscription  ser\-ices.  Music 
Choice  requests  the  Copyright  Office  to 
consolidate  the  proceeding  for  new 
subscription  ser\ices  (Docket  No.  2001- 
2  CARP  DTNSRA)  with  the  proceeding 
for  pre-existing  satellite  digital  audio 
radio  sen-ices  and  pre-existing 
subscription  senices  (Docket  No.  2001- 
1  CARP  DSTRA2).  Music  Choice 
submits  that  "[g]ood  cause  exists  to 
consolidate  the  two  proceedings  in  the 
interest  of  fairness  and  efficiency." 
Music  Choice  petition  at  1. 

The  Library-  seeks  comment  as  to  the 
advisabilitv  of  consoU dating  Docket  No. 
2001-2  CARP  DTNSRA  with  Docket  No 
2001-1  CARP  DSTRA2.  Can  both 
dockets  be  handled  efficiently  and 
effectively  by  a  single  CARP?  What  are 
the  advantages,  if  any,  of  convening 
separate  CARPs  for  these  two  dockets'' 


Request  for  Notices  of  Intent  To 
Participate 

Section  251.45(a)  of  the  rules,  37  CFR, 
requires  that  a  Notice  of  Intention  to 
Participate  be  filed  in  order  to 
participate  in  a  CARP  proceeding,  but  it 
does  not  prescribe  the  contents  of  the 
Notice.  Recently,  in  another  proceeding, 
the  Library  has  been  forced  to  address 
the  issue  of  what  constitutes  a  sufficient 
Notice  and  to  whom  it  is  applicable.  See 
65  FR  54077  (September  6.  2000):  see 
also  Orders  in  Docket  No.  2000-2  C.\RP 
CD  93-97  (June  22.  2000,  and  August  1, 
2000).  These  rulings  will  result  in  a 
future  amendment  to  §  251 .45(a)  to 
specify-  the  content  of  a  properlv  filed 
Notice.  In  the  meantime,  the  Office 
advises  those  parties  filing  Notices  of 
Intention  to  Participate  in  this 
proceeding  to  comply  with  the 
following  instructions. 

Each  part\-  wishing  to  participate  in 
Docket  No.  2001-2  CARP  DTNSR.^. 
Docket  No.  2001-1  CARP  DSTRA.  or 
both  must  file  a  Notice  of  Intention  to 
Participate  that  contains  the  following: 
(1)  The  party's  full  name,  address, 
telephone  number,  and  facsimile 
number  (if  any);  (2)  identification  of 
whether  the  Notice  covers  Docket  No. 
2001-2  DTNSRA.  Docket  No.  2001-1 
CARP  DSTR.^.  or  both:  and  (3)  a 
statement  of  the  party's  intention  to 
fuUv  participate  in  a  CARP  proceeding. 

claimants  may,  in  lieu  of  individual 
Notices  of  Intention  to  Participate, 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
party's  name,  address,  telephone 
number  and  facsimile  number,  a  joint 
Notice  shall  provide  the  full  name, 
address,  telephone  number,  and 
facsimile  number  (if  any)  of  the  person 
filing  the  Notice  and  it  shall  contain  a 
list  identifying  all  parties  to  the  joint 
Notice  In  addition,  if  the  joint  Notice  is 
filed  by  counsel  or  a  representative  of 
one  or  more  of  the  parties  identified  in 
the  joint  Notice,  the  joint  Notice  shall 
contain  a  statement  from  such  counsel 
or  representative  certifying  that,  as  of 
the  date  of  submission  of  the  joint 
Notice,  such  counsel  or  representative 
has  the  authority  and  consent  of  the 
parties  to  represent  them  in  the  CARP 
proceeding 

Notices  of  Intention  to  Participate  are 
due  no  later  than  December  20.  2001. 
Failure  to  file  a  timely  .Notice  of 
Intention  to  Participate  may  preclude  a 
party  from  participating  in  a  CMIP 
proceeding. 

Dated:  November  13,  2001. 
David  O.  Carson, 
General  Counsel. 
iPR  Doc  01-28995  Filed  11-19-01;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-145] 

Notice;  Correction. 

SUMMARY:  In  the  Federal  Register  issue 
of  Tuesday,  October  23.  2001  (Volume 
66,  No   205).  pg.  53640.  Notice  [01-129!, 
make  the  following  correction:  "Dates: 
.■Ml  comments  should  be  submitted  on 
or  before  .November  23.  2001"  should 
read  "Dates:  All  comments  should  be 
submitted  on  or  before  December  23, 
2001." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Nancy  Kaplan.  NASA  Reports  Officer, 
(202)358-1372. 

Title:  .Small  Business  and  Small 
Disadvantaged  Business  Concerns  and 
Related  Contract  Provisions.  NASA  FAR 
Supplement  Part  18-19.  SF  295. 

OMB  Number:  2700-0073. 

Type  of  Review:  Extension. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
thf  Administrator. 

|FR  Dor.  01-28847  Filed  11-19-01;  8:45  ami 
BILLING  CODE  751(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-144] 

Notice;  Correction 

SUMMARY:  In  the  Federal  Register  issue 
of  Tuesday,  October  23.  2001  (Volume 
66.  No.  205).  pg.  53640.  Notice  |01-130l 
make  the  following  correction:  "Dates: 
A\\  comments  should  be  submitted  on 
or  before  November  23.  2001"  should 
read  "Dates:  All  comments  should  be 
submitted  on  or  before  December  23, 
2001  " 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancv  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Property  Management  and 
Controls,  Grants. 

OMB  Number:  2700-0047 

Type  of  Review:  Extension 

David  B.  Nelson. 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator 

(FR  Doc.  01-28848  Filed  11-19-01:  8:45  am] 
8ILUNG  CODE  7510-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting;  Meeting  of  the 
National  Museum  Services  Board  and 
the  National  Commission  on  Libraries 
and  Information  Science 

AGENCY:  Institute  of  Museum  and 
Library  Services  &  National  Commission 
on  Libraries  and  Information  Science. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board  and 
the  Nabonal  Commission  on  Libraries 
and  Information  Science.  This  notice 
also  describes  the  function  of  the 
boards.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services.  45  CFR 
1180.84. 

TIME/DATE:  2  pm-5  pm  on  Thursday, 
December  6.  2001. 
STATUS:  Open. 

ADDRESSES:  The  Monticello  and 
Arlington  Rooms  of  the  Madison  Hotel. 
15th  &  M  Streets,  NW.,  Washington,  DC 
20005   (202) 862-1600 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons.  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services.  1100  Pennsylvania 
Avenue.  NW.,  Room  510.  Washington. 
DC  20506.  (202)  606-^649. 
SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  United  States  National 
Commission  on  Libraries  and 
Information  Science  (NCLIS)  is 
established  under  Public  Law  91-345  as 
amended.  The  National  Commission  on 
Libraries  and  Information  Science  Act, 
In  accordance  with  section  5(b)  of  the 
Act,  the  commission  has  the 
responsibility  for  advising  the  Director 
of  the  Institute  of  Museum  and  Library 
Services  on  general  policies  relating  to 
library  services. 

The  meeting  on  Thursday,  December 
6.  2001  will  be  open  to  the  public.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Library-  .Services,  1100 
Pennsylvania  Avenue.  NW  , 
Washington.  DC  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 


Agenda 

5th  Annual  Meeting  of  The  National 
Museum  Services  Board  and  The 
National  Commission  on  Libraries  and 
Information  Science  in  The  Monticello 
and  Arlington  Rooms  of  The  Madison 
Hotel.  15th  &  M  Street.  NW.. 
Washington,  DC  20005.  on  Thursday, 
December  6.  2001 

2  pm-5  pm 

I.  The  Chair  s  Welcome  and  Minutes  of 

the  4th  Annual  Meeting 

II.  Director's  Welcome  and  Opening 

Remarks 

III.  21st  Century  Learner  Conference 

Report 

IV.  Webwise  2002:  Conference  Preview 

V.  National  Leadership  Grants 

a.  Analysis:  National  Leadership 
Grants  2001 

b.  Panel  and  Field  Review  Process 

c.  Discussion:  Emerging  Issues  and 
Opportunities 

VI.  National  Award  for  Museum 

Service/National  Award  for  Library 
Service 

VII.  Budget  Update:  New  Opportunities 

Dated;  November  16.  2001. 
Teresa  LaHaie, 

Administrative  Officer.  National  Foundation 
on  the  Arts  and  Humanities.  Institute  of 
Museum  and  Library  Services. 
[FR  Doc.  01-29065  Filed  11-16-01:  11:50 

am] 

BILUNG  CODE  7036-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting;  Meeting  of  the 
National  Museum  Services  Board 

AGENCY:  Institute  of  Museum  and 

Library  Services. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
under  the  Government  through  the 
Federal  Advisory  Committee  Act  (5 
U.S,C.  App.)  and  regulations  of  the 
Institute  of  Museum  and  Library 
Services,  45  CFR  1180.84. 

TIMEA}ATE:  9  am-12  pm  on  Friday, 
December  7,  2001. 

STATUS:  Open. 

ADDRESSES:  The  Monticello  and 

Arlington  Rooms  of  the  Madison  Hotel, 

15th  &  M  Streets.  NW..  Washington  DC 

20005,  (202)  862-1600. 

FOR  FURTHER  MfORMATION  CONTACT: 

Elizabeth  Lyons,  Special  Assistant  to  the 

Director,  Institute  of  Museum  and 
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Librarv'  Services.  1100  Pennsylvania 
Avenue,  NW..  Room  510,  Washington, 
DC  20506,  (202)  606-4649. 
SUPPLEMENTARY  INFORMATK)N:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Ser\'ices 
Act.  Title  11  of  the  Arts,  Humanities,  and 
Cuhural  Affairs  Act  of  1976.  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  on  Friday,  December  7, 
2001  will  be  open  to  the  public.  If  vou 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Librar\-  Ser\'ices.  1100 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20506 — (202)  606-8536— TDD  (202) 
606—8636  at  least  seven  (7)  days  prior  to 
the  meeting  date. 

Agenda 

82nd  Meeting  of  The  National  Museum 
Services  Board  in  The  Monticello  and 
Arlington  Rooms  of  The  Madison  Hotel. 
15th  &  M  Streets,  NW.,  Washington.  DC 
20005.  on  Friday,  December  7.  2001. 

9  am-12  pm 

I.  Chairman's  Welcome 

II.  Approval  of  Minutes  from  the  81st 

NMSB  Meeting 

III.  Director's  Report 

IV.  Staff  Reports 

(a)  Office  of  Management  and  Budget 

(b)  Office  of  Public  and  Legislative 
Affairs 

(c)  Office  of  Technology  and  Research 

(d)  Office  of  Museum  Services 

(e)  Office  of  Library'  Ser\'ices 

V.  General  Operating  Support  Grants: 

Program  Review 

VI.  Looking  Ahead:  General  Board 

Discussion 

Dated:  November  16.  2001. 
Teresa  LaHaie. 

Administrativt:  Officer,  National  Foundation 
on  the  Arts  and  Humanities.  Institute  of 
Museum  and  Lihran,-  Senices. 

(FR  Doc.  01-29066  Filed  11-16-01:  11:51 
am] 

BILLING  CODE  7036-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  Of  PermKs  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541 

SUMiHARY:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 


Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Office. 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard,  .\rimgton.  VA  22230 

SUPPLEMENTARY  INFORMATION:  On 

October  12.  2001.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  Waste 
Management  permit  application 
received.  A  Waste  Management  permit 
was  issued  on  November  13.  2001  to  the 
following  applicant:  Anne  Kershaw. 
Adventure  Networks  International; 
Permit  No.:  2002  WM-003. 

Nadene  G.  Kennedy. 

Permit  Officer 

[FR  Doc.  01-28930  Filed  11-19-01;  8:45  am] 

BILLING  CODE  75S5-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  PLACE:  9:30  am  ,  Tuesday. 

November  27.  2001 

PLACE:  NTSB  Conference  Center.  429 
L'Enfant  Plaza  SW..  Washington.  DC 
20594 

STATUS:  The  two  items  are  Open  to  the 
Public. 

MATTERS  TO  BE  CONSIDERED: 

7410 — Highway  Accident  Report — 
Collision  Between  Metrolink  Train 
901  and  Mercun.  Transportation.  Inc., 
Tractor-Semitrailer  at  Highwav- 
Railroad  Grade  Crossing  in  Glendale. 
California,  on  lanuar,-  28.  2000. 

7411 — Railroad  Accident  Report — Rear- 
End  Collision  of  National  Railroad 
Passenger  Corporation  (Amtrak)  Train 
P286  With  CSXT  Freight  Train  Q620 
on  the  CSX  Railroad  at  SsTacuse,  New- 
York,  February  5.  2001. 

News  Media  Contact:  Telephone: 
1202)  314-6100.  Individuals  requesting 
specific  accommodations  should  contact 
Ms.  Carolyn  Daragan  at  (202)  314-6305 
by  Friday,  November  23,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicky  D'Onofrio.  (202)  314-6410. 

Dated:  November  16,  2001. 
Viclcy  D'Onofrio. 
Federal  Register  Liaison  Officer. 
(PR  Doc.  01-29170  Filed  11-16-01;  3:29  pm] 
BIUJNG  COOC  7539-01-11 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  US  Nuclear  Regulator\ 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos  DPR- 
19  and  DPR-25.  issued  to  Exelon 
Generation  Company.  LLC  (Exelon.  the 
licensee),  for  operation  of  the  Dresden 
Nuclear  Power  Station.  Units  2  and  3, 
located  in  Grundy  County,  Illinois. 

The  proposed  amendment  would 
allow  an  increase  in  the  licensed  power 
level  from  2527  megawatts  thermal 
(MWt)  to  2957  MWt.  This  change 
represents  an  increase  of  approximately 
17  percent  above  the  current  licensed 
thermal  power  at  Dresden  Nuclear 
Power  Station.  Units  2  and  3.  and  is 
con.sidered  an  extended  power  uprate. 
The  proposed  amendment  would  also 
change  the  operating  licenses  and  the 
technical  specifications  appended  to  the 
operating  licenses  to  provide  for 
implementing  uprated  power  operation. 

The  original  amendment  request, 
dated  December  27.  2000.  was 
submitted  by  Commonwealth  Edison 
Company  (ComEd)  ComEd  was 
subsequently  merged  into  Exelon 
Generation  Company,  LLC  By  letter 
dated  Februar>  7.  2001.  Exelon 
informed  the  NRC  that  it  assumed 
responsibility  for  all  pending  NRC 
actions  that  were  requested  by  ComEd 
The  original  applicatuin  was 
supplemented  by  letters  dated  Februarv 
12,  April  6  and  13.  May  3.  18,  and  29,  ' 
June  5,  7,  and  15.  July  6  and  23,  August 
7,  8,  9.  13  (two  letters).  14  (two  letters). 
29.  and  31  (two  letters),  September  5 
(two  letters).  14,  19,  25.  26.  and  27  (two 
letters),  and  November  2.  2001  (two 
letters). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  bv  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  December  20.  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  partv  m  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene  Requests  fol'  a  hearing  and 
petitions  for  leave  to  inter\'ene  shall  be 
filed  in  accordance  with  the 
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Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland  or 
electronicallv  on  the  Internet  at  the  NRC 
Web  site  http  //i%'w'w:nrc.gov/NRC/CFR/ 
mdex.html.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397--1209.  301-415-4737.  or 
by  e-mail  to  pdr@nrc.gov  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safetv  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularitv  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  e.xplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors.  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  partv  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amendment 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 


the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  copies  of  the  amendment 
under  consideration.  The  contention 
must  be  on  that,  if  proven,  would  entitle 
the  petitioner  to  relief  A  petitioner  who 
fails  to  file  such  a  supplement  that 
satisfies  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses, 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland,  by  the 
above  date,  A  copy  of  the  request  for  a 
hearing  and  the  petition  should  be  sent 
to  the  Office  of  the  General  Counsel, 
US,  Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
Edward  J.  Cullen,  Jr..  Vice  President  and 
General  Counsel,  Exelon  Generation 
Company,  LLC.  300  Exelon  Way, 
Kennett  Square,  PA  19348,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 


accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  27,  2000, 
as  supplemented  by  letters  dated 
February  12,  April  6  and  13,  May  3.  18, 
and  29,  June  5,  7,  and  15,  July  6  and  23. 
August  7,  8,  9,  13  (two  letters),  14  (two 
letters),  29.  and  31  (two  letters), 
September  5  (two  letters),  14,  19,  25,  26. 
and  27  (two  letters),  and  November  2. 
2001  (two  letters),  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North, 
115555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Ptiblicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www:nrc.gov/\RC/ADAMS/ 
index.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  Public  Document  Room  Reference 
staff  by  telephone  at  1-800-397-4209, 
301-415^737  or  by  e-mail  to 
pdi^nrc.gov. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  November  2001 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  W.  Rossbach, 
Project  Manager.  Section  2.  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-29101  Filed  11-19-01;  8:45  am] 

BIUJNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  November  19,  26. 
December  3.  10,  17,  24.  2001, 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  19.  2001 

There  are  no  meetings  scheduled  for 
the  Week  of  November  26,  2001. 

WeeJc  of  December  3 ,  2001 — Tentative 

Monday.  December  3.  2001 

2  p.m. — Briefing  on  Status  of  Steam 
Generator  Action  Plan  (Public 
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Meeting),  (Contact:  Maitri  Banerjee. 
301-415-2277), 

Wednesday.  December  5.  2001 

1:25  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed), 

1:30  p.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS),  (Public  Meeting)  (Contact: 
John  Larkins.  301-415-7360). 

Week  of  December  10.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  10.  2001, 

WeeJc  of  December  1 7,  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  1 7.  2001 

Week  of  December  24.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  24,  2001. 

•The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292,  Contact  person  for  more 
information:  David  L^uis  Gamberoni  (301) 
41,5-16.t1 

ADDfDONAL  INFORMATION:  By  a  vote  of  5- 
0  on  November  14.  the  Commission 
determined  pursuant  to  USC,  552b(e) 
and  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  (a)  International 
Uranium  (USA)  Corp,  White  Mesa 
Uranium  Mill  Review  of  LBP-01-15:  (b) 
Private  Fuel  Storage  (Independent  Spent 
Fuel  Storage  Installation)  Docket  No. 
72-22-ISFSI:  Review  of  LBP-01-19.  53 
NRC  416  (May  31,  2001);  and  (c)  US, 
Enrichment  Corporation;  Pace's  Petition 
for  Review  of  Director's  Decision  on  the 
Paducah  Upgrade  Amendment"  be  held 
on  November  14,  and  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  internet 
at:  http://www.nrc.gov 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  w^ish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretarv . 
Washington,  DC  20555  (301-415-1969) 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  sent  an 
electronic  message  to  dkw^nrc.  gov. 

Dated:  November  15.  2001 

David  Louis  Gamberoni. 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  01-29108  Filed  11-16-01;  1:12  pro] 

BILLING  CODE  4S10-3O-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3374] 

State  of  Indiana;  (And  Contiguous 
Counties  in  tt>e  State  of  Michigan) 

Elkhart  and  St.  Joseph  Counties  and 
the  contiguous  Counties  of  Kosciusko. 
LaGrange.  La  Porte,  Marshall,  Noble  and 
Starke  in  the  State  of  Indiana;  and 
Berrien,  Cass  and  St,  Joseph  Counties  in 
the  State  of  Michigan  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  tornadoes  that 
occurred  October  24.  2001   Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
January  14.  2002  and  for  economic 
injury  until  the  close  of  business  on 
August  13.  2002  at  the  address  listed 
below  or  other  locally  announced 
locations:  US  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place.  Suite  300.  Atlanta, 
GA  30308, 

The  interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners  with  credit  available 
elsewhere     6  500 

Homeowneni  without  credit  avail- 
able elsewhere  3.250 

Businesses  with  credit  available 
elsewhere  8  000 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere  4  000 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewhere  6.375 

For  Economic  Injury: 

Businesses  and  small  agriculttiral 
cooperatives  without  credit 
available  elsewhere  4  000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  337411  for 
Indiana  and  337511  for  Michigan  For 
economic  injury,  the  numbers  are 
9N2900  for  Indiana  and  9N3000  for 
Michigan, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  November  13.  2001. 
|ohn  Whitmore. 

Acting  Administrator 

!FR  Doc  01-28916  Filed  11-19-01;  8:45  am) 

BILLING  COOE  B02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  Week  Ending  November  2, 
2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  provisions  of  49  USC,  sections 
412  and  414.  Answers  mav  be  filed 


within  21  days  after  the  filing  of  the 
applications. 

Docket  Mumber  OST-2001-10915 

Date  Filed  October  29  2001 

Parties  Members  of  the  International 
Air  Transport  Association 

Subfect  PTC23  ME-TC3  0125  dated 
30  October  2001.  Mail  Vote  171  — 
Resolution  OlOe,  TC23  Middle  East- 
South  East  Asia.  Special  Passenger 
Amending  Resolution,  Intended 
effective  date:  December  1,  2001 

Docket  Sumber:  OST-2001-10924, 

Date  Filed  October  30.  2001. 

Parties  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC23  EUR-SEA  0120  dated 
October  5.  2001,  PTC23  EUR-SEA  0124 
dated  November  2,  2001.  Mail  Vote 
166— TC23/TC123  Europe-South  East 
Asia.  Expedited  Resolutions.  Intended 
effective  date:  November  15,  2001 

Docket  S'umber:  OST-2001-10926, 

Date  Filed:  October  30.  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC23  EUR-SEA  0125  dated 
November  2.  2001.  Mail  Vote  167— 
TC23/TC123  Europe-South  East  Asia. 
Expedited  Resolutions,  Intended 
effective  date:  Januarv  1,  2002 

Docket  Sumber  OST-2001-10956, 

Date  Filed:  November  2,  2001 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC12  NMS-ME  0001  dated 
November  6,  2001,  Mail  Vote  176— 
Resolution  OlOj,  TC12  North/Mid/South 
Atlantic-Middle  East,  Special  Passenger 
Amending  Resolution,  Intended 
Effective  Date;  November  15.  2001. 

Andrea  M.  Jenkins. 

Federal  Register  Liaison. 

;FR  Dor  01-28914  Filed  11-19-01;  8:45  am) 

BIUJNG  COOE  4nO-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerty  Subpart  Q) 
During  tt>e  Weeic  Ending  November  2. 
2001 

The  following  applications  for  ' 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  QJ  of  the  Department  of 
Transportation  s  procedural  regulations 
(See  14  CFR  301,201  et  seq  )  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application  Following  the  answer 
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period.  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  finaJ  order  without  further 
proceedings. 

Docket  Number:  OST-2001-10928. 

Date  Filed:  October  30.  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  20.  2001 

Description:  Application  of  Dutch 
Caribbean  Airline  N.V.  d/b/a  Dutch 
Caribbean  Express  (DCE),  pursuant  to  49 
U.S.C  section  41302  and  subpart  B. 
requesting  a  foreign  air  carrier  permit 
authorizing  DCE  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  from  behind  the 
Netherlands  Antilles  via  the 
Netherlands  Antilles  and  intermediate 
points  to  a  point  or  points  in  the  United 
States  and  beyond,  and  to  operate 
charters  to  and  from  the  US  in 
accordance  with  DOT's  regulations. 

.\ndrea  M.  [enkins. 

Federal  Rtgister  Uaison. 

IFR  Dm    01-2891.T  Filed  11-19-01;  8:45  am) 

BILLING  CODE  4910-62  P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2001-10403] 

Information  Collections  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  2115-0503,  2115-0543, 
2115-0553,  2115-0579,  2115-0094,  and 
2115-0582 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  six 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  OMB  for  review  and 
comment.  Our  ICRs  describe  the 
information  we  seek  to  collect  from  the 
public  Review  and  comment  by  OMB 
ensure  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 
DATES:  Please  submit  comments  on  or 
before  December  20,  2001. 
ADDRESSES:  Please  send  comments  to  (1) 
the  Docket  Management  System  (DMS), 
US  Department  of  Transportation 
(DOT),  room  PL-401.  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001;  and 
(2)  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB),  725 


17th  Street  NW.,  Washington,  DC  20503. 
to  the  attention  of  the  Desk  Officer  for 
the  USCG 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  docket  USCG  2001-10403  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays:  for 
inspection  and  printing  on  the  internet 
at  http://dms.dot.gov:  and  for  inspection 
from  the  Commandant  (G-CIM-2),  U.S. 
Coast  Guard,  room  6106.  2100  Second 
Street  SW..  Washington.  DC,  between  10 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 
Management,  202-267-2326.  for 
questions  on  this  document:  Dorothy 
Beard.  Chief.  Documentary'  Services 
Division.  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OMB.  The  Coast 
Guard  has  already  published  [66  FR 
45072  (August  27.  2001)]  the  60-day 
notice  required  by  OMB.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collections 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Numbers  of  all 
ICRs  addressed.  Comments  to  DMS 
must  contain  the  docket  number  of  this 
request.  USCG  2001-10403.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Requests 

1   Title:  Plan  Approval  and  Records 
for  Ve.ssels  Carrying  Oil  in  Bulk. 

OMB  Control  Number:  2115-0503. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Owners  and 
operators  of  vessels. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require  the 
owners  of  vessels  to  submit  plans, 
calculations,  specifications  and  manuals 
to  the  Coast  Guard  Marine  Safety  Center 
for  review. 

Abstmct:  This  information  collection 
aids  the  Coast  Guard  in  determining 
whether  a  vessel  complies  with  certain 
standards  of  safety  and  environmental 
protection. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  443  hours  a  year. 

2.  Title:  Advance  Notice  and 
Certification  of  Adequacy  for  Reception 
Facilities. 

OMB  Control  Number:  2 11 5-0543. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  reception  facilities,  and 
owners  and  operators  of  vessels. 

Form:  CG-5401.  CG-5401A,  CG- 
5401B,  and  CG-5401C. 

Abstract:  This  information  collection 
is  needed  to  evaluate  the  adequacy  of 
reception  facilities  before  issuance  of  a 
Certificate  of  Adequacy.  Information  for 
the  advance  notice  ensures  effective 
management  of  reception  facilities  and 
reduces  the  burden  to  facilities  and 
ships. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  1,215  hours  a  vear. 

3.  Title:  Approval  of  Equivalent 
Equipment  or  Procedures  Other  Than 
Those  Specified  by  Rule. 

OMB  Control  Number:  2115-0553. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  facilities  in  the  Outer 
Continental  Shelf  (OCS). 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require  the 
public  to  submit  their  information  by 
letter  or  e-mail. 

Abstract:  This  information  collection 
implements  the  concept  of  Best 
Available  and  Safest  Technology 
provided  for  in  section  21  of  the  Outer- 
Continental-Shelf  (OCS)  Lands  Act,  as 
amended.  The  information  allows 
owners  and  operators  to  propose,  for 
approval  by  the  Coast  Guard,  alternative 
equipment  or  procedures  that  would 
provide  a  comparable  level  of  safety. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  50  hours  a  year. 

4.  Title:  Application  for  Permit  to 
Transport  Municipal  and  Commercial 
Waste. 

OMB  Control  Number:  2115-0579. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Owners  and 
operators  of  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require  the 
owner  or  operator  of  a  vessel  to  apply 
for  a  permit  to  transport  waste. 

Abstract:  This  information  collection 
provides  the  basis  for  issuing  or  denying 
a  permit  for  the  transportation  of 
municipal  or  commercial  waste  in  the 
coastal  waters  of  the  United  States. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  391  hours  a  year 

5.  Title:  Safety  Approval  of  Cargo 
Containers. 

OMB  Control  Number:  2115-0094. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
manufacturers  of  containers,  and 
organizations  that  the  Coast  Guard 
delegates  to  act  as  Approval  Authorities. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require  the 
public  to  formulate  their  own 
applications  to  apply  for  approval  of 
their  cargo  containers. 

Abstract:  This  information  collection 
requires  owners  and  manufactures  of 
cargo  containers  to  submit  information 
and  keep  records  associated  with  the 
approval  and  inspection  of  those 
containers  This  information  is  needed 
to  ensure  compliance  with  the 
International  Convention  for  Safe 
Containers  (CSC). 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  101.732  hours  a 
year. 

6.  Title:  Safety  of  Vessels  in  the 
Commercial  Fishing  Industry. 

OMB  Control  Number:  2115-0582 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners,  agents, 
individuals-in-charge  of  vessels  in  the 
commercial  fishing  industry,  and 
insurance  undenvriters. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coeist  Guard  forms,  but  does  require 
each  affected  member  of  the  public  to 
submit  a  letter  of  attestation,  an 
exemption  request,  or  a  request  for 
acceptance  as  a  qualified  instructor. 

Abstract:  This  information  collection 
is  intended  to  improve  safety  on  board 
vessels  in  the  commercial  fishing 
industry. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  8,205  hours  a  year. 

Dated:  November  9.  2001. 
V.S.  Crea, 

Director  of  Information  and  Technology 
(PR  Doc.  01-28965  Filed  11-19-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Federally  Obligated 
Property  Release  at  Outlaw  Field, 
Clarksville,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  Title 
49.  use.  section  47153(c).  notice  is 
being  given  that  the  FAA  is  considering 
a  request  from  the  Clarksville/ 
Montgomery  County  Regional  Airport 
Authority  to  waive  the  requirement  that 
a  0.466-acre  parcel  of  federally  obligated 
property,  located  at  Outlaw  Field,  be 
used  for  aeronautical  purposes. 
DATES:  Comments  must  be  received  on 
or  before  December  20.  2001 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Memphis  Airports  District  Office.  3385 
Airwavs  Boulevard.  Suite  302, 
Memphis.  TN  38116-3841. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  F.AA  must 
be  mailed  or  delivered  to  Mr.  John 
Jackson,  Chairman  of  the  Clarksville/ 
Montgomery  County  Regional  Airport 
Authoritv  at  the  following  address:  200 
Airport  Road.  Clarksville.  TN  37042. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  K.  Willis.  Program  Manager. 
Memphis  Airports  District  Office.  3385 
Airways  Boulevard,  Suite  302, 
Memphis.  TN  38116-3841.  (901)  544- 
3495  extension  16  The  appUcation  may 
be  reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  INFORMATION:  The  YAA 
is  reviewing  a  request  by  Clarksville/ 
Montgomery  County  Regional  Airport 
Board  to  release  0.466  acres  of  federally 
obligated  property  at  Outlaw  Field.  The 
property  will  be  purchased  by  the  State 
of  Tennessee  Department  of 
Transportation  and  used  for  the 
widening  of  Tiny  Town  Road.  The  land 
is  located  at  the  intersection  of  Tiny 
Town  Road  and  Outlaw  Field  Road, 
which  is  an  area  north  of  Runway  17. 
Release  of  the  property  will  allow  for  a 
realignment  at  the  intersection  of 
Outlaw  Field  Road  and  Tiny  Town  Road 
due  to  the  widening  of  Tiny  Town  Road 
from  two  lanes  to  five  lanes  by  the  State 
of  Tennessee  Department  of 
Transportation.  The  net  proceeds  from 
the  non-aeronautical  use  or  the  sale  of 
this  property  will  be  used  for  airport 
purposes. 

AJny  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 


under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  anv  person  may. 
upon  request,  inspect  the  request,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  Clarksville/ 
Montgomery  County  Regional  Airport 
Authority. 

Issued  in  Memphis.  Tennessee  on 

November  13.  2001 

La  Verne  F.  Reid. 

Manager.  Memphis  Airports  District  Office. 

Southern  Region 

IFR  Doc  01-28939  Filed  11-19-01:  8;45  ami 

BILUNG  COOE  4910-1^-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Federal  Aviation 

Administration  (F,AA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisor)-  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues  Specifically  the 
committee  will  discuss  two  new  tasks 
concerning  quality  as.surance  and 
ratings  for  aeronautical  repair  stations. 
DATES:  The  meeting  will  be  held  on 
December  5.  2001,  from  9:00  a  m.  to 
5:00  p.m  Arrange  for  teleconference 
capability  and  presentations  by 
November  28.  2001 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Admmistration 
800  Independence  Avenue.  SW  .  Room 
1010.  MacCracken  Room.  Washington. 
DC  20591 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  R.  Wilkins.  Federal  Aviation 
Administration.  Office  of  Rulemaking 
(ARM-207).  800  Independence  Avenue 
SW..  Washington.  DC  20591.  telephone 
(202)  267-8029;  fax  (202)  267-5075 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub  L  92^63;  5  US  C 
App  II).  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
December  5.  2001.  from  9:00  a.m.  to 
5:00  p.m.  at  the  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Room  1010.  Washington. 
DC  20591 

Meeting  Agenda 

9:00  am     Opening  remarks  and 
committee  administration 
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9:30  a.m.     Overview  of  comments  on 
repair  station  ratings  submitted  to 
F.*\A  in  response  to  public  meetings 
held  in  1989 

9:50  am.     Break 

10:00  a.m.     Overview  of  comments  on 
repair  station  ratings  submitted  to 
FAA  in  response  to  FAA's  1999 
proposal  to  revise  repair  stations 
regulations 

10  30  am      Break 

11  00  am      Discussion  of  ratings 
systems 

12:00  p.m.     Lunch 

1:00  p.m.     Continued  discussion  of 

ratings  systems 
1:50  p.m.  Break 
2:00  p.m.     Overview  of  comments  on 

quality  assurance  submitted  to  FAA 

in  response  to  FAA's  1999  proposal  to 

revise  repair  station  regulations 
2:50  p.m.     Break 
3:00  p.m.     Discussion  of  quality 

assurance  contractual  and  regulatory 

requirements  . 

.<:50  p.m.     Break 
4:00  p  m.     Discussion- of  various  repair 

station  operations  and  the  need  for 

quality  assurance  systems 
4:30  p.m.     Discussion  of  future  meeting 

dates,  locations,  activities,  and  plans 
3:00  p.m.     Adjourn 

Attendanc:e  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  t  apabilitv  for  individuals 
wishing  to  participate  by  teleconference 
if  we  receive  notification  before 
November  28.  2001    Arrangements  to 
participate  bv  teleconference  can  be 
made  h\  contacting  the  person  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section.  Callers  outside  the  Washingtun 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

The  public  must  make  arrangements 
by  November  28.  2001.  to  present  oral 
statements  at  the  meeting  The  public 
may  present  written  statements  to  the 
committee  at  anv  time  by  providing  25 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  by  November  28,  2001. 
.Arrangements  may  be  made  bv 
( ontacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Security  Information 

Visitors  must  provide  a  valid 
identification  (e.g.,  driver's  license  or 
passport),  be  logged-in  as  a  Visitor,  and 
be  issued  a  paper  ID  indicating  Visitor 
status  before  being  allowed  entrv  into 
the  building.  Please  prominently 
display  your  government-issued 


identification  at  all  times  while  visiting 
FAA  Headquarters.  Visitors  are 
permitted  to  enter  FAA  Headquarters 
only  if  escorted  by  a  FAA  employee. 
Visitors  must  be  escorted  throughout  the 
building  for  the  duration  of  their  visit, 
including  as  they  e.xit  at  the  conclusion 
of  their  business  on  site. 

Acts  of  violence  both  here  and 
overseas  make  these  security  measures 
both  prudent  and  necessarv.  Your 
cooperation  and  support  will  facilitate 
our  abilitv'  to  maintain  a  safe  and  secure 
working  environment  for  everyone. 

Issued  in  Washington,  tX).  on  November  4, 
2001. 

fames  ).  Ballough. 

Assistant  Bxecutive  Director.  Aviation 

flu/emoiirg  Advisory-  Committee. 

(FR  D(H  .  01-28930  Filed  11-19-01:  8:45  ami 

BILLING  CODE  4910-13-M 

1 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  St. 
Charles  and  St.  Louis  Counties,  MO 

AGENCY:  Federal  Highway 
Administration  (FHVVAl.DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advice  the  public  that  an 
environmental  impact  statements  (EIS) 
will  be  prepared  for  a  proposed  new 
bridge  location  of  U.S.  Route  40  and 
Interstate  64  over  the  Missouri  River  in 
St.  Charles  and  St.  Louis  Counties, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Peggy  C^asey,  Environmental  Projects 
Engineer,  FHWA  Division  Office.  209 
Adams  Street,  Jefferson  City.  MO  65101. 
Telephone:  (573)  636-7104':  or  Mr.  Dave 
Nichols,  Director  of  Project 
Development,  Missouri  Department  of 
Transportation,  PO.  Box  270,  Jefferson 
City,  MO  65102.  Telephone  Number: 
(573) 751-4586. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  will  prepare  an  EIS  on  a 
proposal  to  replace  the  existing 
westbound  1-64  (U.S.  Route  40)  bridge 
over  the  Missouri  River  with  a  new 
bridge  and  appurtenant  roadways/ 
structures  in  St.  Charles  and  St.  Louis 
Counties,  Missouri.  The  existing 
westbound  bridge  was  completed  in 
1935.  A  location  study  will  run 
concurrently  with  the  preparation  of  the 
EIS  and  will  provide  definitive 
alternatives  for  evaluation  in  the  EIS. 
The  proposed  action  will  accomplish 
several  goals: 


(1)  Improve  safety  and  capacity  for 
through  traffic,  (2)  replace  the  aging 
westbound  bridge  over  the  Missouri 
River,  and  (3)  promote  economic 
development  in  the  counties  involved. 

The  proposed  project  begins  0.5  mile 
east  of  the  U.S.  Route  40  and  Route  94 
interchange  in  St.  Charles  Countv  and 
continues  easterlv  to  0.6  mile  east  of  the 
Chesterfield  Airport  Road  interchange 
in  St.  Louis  County.  The  project  in 
approximately  1.9  miles  in  length.  The 
proposed  new  bridge  location  will 
provide  for  a  3  or  4-lane  crossing  of  the 
Missouri  River. 

Alternatives  under  consideration 
include  (1)  No  build,  (2)  build 
alternatives  north  or  south  of  the 
existing  bridge  and  (3)  transportation 
system  management  options. 

To  date,  preliminary  information  has 
been  issued  to  local  oifficials  and  other 
interested  parties.  .-As  part  of  the  scoping 
(irocess,  an  interagency  meeting  will  be 
held  with  federal,  state,  and  local 
agencies.  In  addition,  public 
information  meetings,  and  community 
official  meetings  will  be  held  to  solicit 
public  and  agency  input  and  to  engage 
the  regional  community  in  the  decision 
making  process.  A  location  public 
hearing  will  be  held  to  present  the 
findings  of  the  draft  EIS  (DEIS).  The 
DEIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  t)r  MoDOT  at  the 
address  provided  above. 

(Catalog  of  Federal  Domeslic  .Assistance 
Program  .Number  20.205.  Highway  Planning 
and  Construe  tion.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  13,  2001. 

Peggy  J,  Casey. 

Environmental  Projects  Engineer.  Jefferson 
City. 

IF-RDoc:  01-28909  Filed  11-19-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  information 
Coilection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration.  DOT. 
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ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  24,  2001.  One  comment  was 
received.  The  writer  indicated 
enforcement  of  U.S.  citizenship 
requirements  is  necessary  in  order  to 
protect  current  and  future  investment  in 
U  S.-fiag  tonnage  by  U.S.  citizens. 
DATES:  Comments  must  be  submitted  on 
or  before  December  20.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Budwick. 

MaritimeAdministration.  MAR-222,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Telephone:  202-366-5167  or 
FAX:  202-366-7485.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARADl. 

Title:  Requirements  for  Establishing 
U.S.  Citizenship  (46  CFR  part  355). 

OMB  Control  Sumber:  2133-0012. 

Tyjie  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Shipowners, 
Charterers,  Equity  Owners,  Ship 
Managers. 

Formlsj:  Special  Format. 

Abstract:  In  accordance  with  46  CFR 
part  355,  shipowners,  charterers,  equity 
owners,  ship  managers,  etc..  seeking 
benefits  provided  by  statute  are  required 
to  provide  on  an  annual  basis,  an 
Affidavit  of  U.S.  Citizenship  to  the 
Maritime  Administration  (MARAD)  for 
analysis  The  Affidavits  of  L'  S. 
Citizenship  filed  with  M.\R.\D  will  be 
reviewed  to  determine  if  the  applicants 
are  eligible  to  participate  in  the 
programs  offered  by  the  agency. 

Annual  Estimated  Burden  Hours: 
1500  hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW.. 
Washington,  DC  20503.  .Attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  On:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agenc\',  including  whether  the 


information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  EXZ  on  November  14. 
2001. 

Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc,  01-28903  Filed  11-19-01:  8:45  am) 

BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 


Surface  Transportation  Board 

[STB  Finance  Docket  No.  34086  (Sut>-No. 


1)1 

The  Columbia  and  Cowtrtz  Railway 
Company— Tracliage  Rights 
Exemptlor>— The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

AGENCY:  Surface  Transportation  Board. 

DOT 

ACTION:  Notice  of  exemption. 

summary:  The  Board,  under  49  U.S.C. 

10502.  exempts  the  trackage  rights 
described  m  STB  Finance  Docket  No. 
34086  '  to  permit  the  trackage  rights  to 
expire,  as  thev  relate  to  the  operations 
extending  between  Rocky  Point  and 
Longview,  on  March  1 .  2002 
DATES:  This  exemption  is  effective  on 
December  20.  2001.  Petitions  to  reopen 
must  be  filed  by  December  10.  2001. 
ADDRESSES:  .\n  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No  34086  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board.  Office  of  the  Secretan'.  Case 
Control  Unit,  1925  K  Street,  NW., 


Washington,  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioner's  representative 
Stephen  L.  Day,  Esq.,  Betts  Patterson 
Mines.  P.S.,  One  Convention  Place,  701 
Pike  Street,  Suite  1400,  Seattle,  WA 
98101-3927. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H   Dettmar,  (202)  565-1600, 
(TDD  for  the  hearing  impaired:  1  (800) 
877-8339,) 

SUPPLEMENTARY  INFORMATION: 
.•\dditi(mal  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  Suite  405.  1925  K  Street.  N"W., 
Washington.  DC  20006.  Telephone: 
(202)  293-7776.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  ser\'ices  1  (800)  877-8339.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
w\\-iv. stb.dot.gov. 

Decided:  November  9,  2001. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Ciybum,  and  Commissioner 
Burke*^ 

Vernon  .\.  Williams. 
Secretary. 
(FR  Doc.  01-28842  Filed  11-19-01;  8:45  ami 

aiUJNO  CODE  491S-0fr-P 


'  On  August  27.  2001 ,  The  Cxjlumbia  and  Cowlitz 
Railway  Company  (CLC)  filed  a  notice  of  exemption 
under  the  Board's  class  exemption  procedures  at  49 
CFR  1180.2(d)(7)  The  notice  covered  the  trackage 
rights  agreement  (agreement)  by  The  Burhngton 
Northern  and  Santa  Fe  Railway  Cxjmpany  (BNSF)  to 
grant  temporary  overhead  trackage  rights  to  QX 
over  BNSFs  line  between  Rocky  Point.  WA  (BNSF 
milepost  95.8),  and  Longview,  WA  (BNSF  milepost 
101.1),  a  distance  of  5.3  miles  See  The  Columbia 
and  Cowlitz  Bailway  Company — Trackaf^  Rights 
Exemption — The  Burlington  .Northern  and  Santa  Fe 
Railway  Company.  STB  Finance  Docket  No.  34086 
(STB  sen-ed  Sept   14   20011  The  agreement  is 
scheduled  to  expire  on  March  1.  2002.  The  trackage 
rights  operations  under  the  exemption  were 
scheduled  to  be  consummated  on  September  3, 
2001. 


DEPARTMENT  OF  TRANSPORTATION 

Surtace  Transportation  Board 

[STB  Finance  Docket  No.  34088  (Sut>-No. 
1)1 

The  Columbia  and  Cowlitz  Railway 
Company— Trackage  Rights 
Exemption — The  Longview  Switching 
Company 

AGENCY:  Surface  Transportation  Board. 

DOT 

ACTION:  Notice  of  exemption. 


summary:  The  Board,  under  49  U.S.C, 

10502  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34088  '  to  permit  the  trackage  rights  to 
expire,  as  they  relate  to  the  operations 


'On  August  27,  2001.  The  Columbia  and  Cowlitz 
Railwa>  Company  (CLC)  filed  a  notice  of  exemption 
under  the  Board's  class  exemption  procedures  at  49 
CFR  1180.2(d)(7).  The  notice  covered  the  trackage 
rights  agreement  (agreement)  by  The  Longview 
Switching  Company  (I.SC)  to  grant  temporary 
overhead  trackage  rights  to  CLC  over  LSC's  line 
between  Columbia  )unction,  WA,  and  Longview 
junction,  WA.  See  The  Columbia  and  Cowlitz 
floi/HTiy  Company — Trackage  Rights  Exemption — 
The  Longnpvt  Snitching  Company.  ,STB  Finance 
Docket  No  34088  (STB  served  Sept.  14.  2001)  The 
agreement  is  scheduled  to  expire  on  March  1.  2IX)2. 
The  trackage  rights  operations  under  the  exemption 
were  scheduled  to  be  consummated  on  September 
3,2001 
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extending  between  Columbia  Junction 

and  Longvipvv  lunction,  on  March  1. 
2002. 

DATES:  This  exemption  is  effective  on 
December  20,  2001    Petitions  to  reopen 
must  be  filed  hv  December  10.  2001 

ADDRESSES:  .-\n  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  .No.  34088  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board.  Office  of  the  Secretar\-.  Case 
Control  L^nit.  1925  K  Street.  NW., 
Washington.  DC  20423-0001.  In 
addition,  a  cop\'  of  all  pleadings  must  be 
ser\-ed  cm  petitioners  representati\  e 
Stephen  L.  Day.  Esq  .  Betts  Patterson 
Mines.  PS..  One  Convention  Place.  701 
Pike  Street.  Suite  1400.  Seattle.  \VA 
98101-3927 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  H,  Dettmar.  (202)  .TbS-ifiOO. 
ITDD  for  the  hearing  impaired:  1  (800) 
877-8339] 

SUPPLEMENTARY  INFORMATION: 

.Xdditional  infcirmation  is  c  niitamed  in 
the  Board's  decision.  To  pure  hase  a 
( i)p\  of  the  full  decision,  write  to.  call. 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  Suite  40.5.  1925  K  Street,  NW., 
Washington.  DC  20006.  Telephone: 
(202)  293-7776.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  1  (800)  877-8339.) 

Board  decisions  and  notices  are 

a\ciilablt>  on  our  Website  at 
ivwwsth  (iot.gov. 

Decided:  November  9.  2001. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Clyburn,  and  Commissioner 
Burkes. 

Vernon  .\  Williams. 

.Sri  rfl,}r\ 

|FR  Doc.  01-28841  Filud  1 1-19-01;  8:45  am] 

BILLING  CODE  4915^-00-? 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34114] 

Yolo  Shortllne  Railroad  Company — 
Lease  and  Operation  Exemption — Port 
of  Sacramiento 

'^'olo  .Shorthne  Kailrodd  Cornpanv 
(Yolo),  a  Class  III  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  Cf'R 
1 150. 41  to  lease  frtmi  the  Port  of 
Sacramento  (Port;  and  to  operate 
approximatelv  ,i  1  miles  of  rail  line 
ikiiovMi  ,!•,  thf  Sacramento-Yolo  Port 
Belt  Railroad)  in  West  Sacramento,  CA. 
The  Port  granted  Yolo  exclusive 
>  H  (  upaiK  \  and  operating  rights  on 


portions  of  the  Port's  trackage. '  The  rail 
lines  extend  from;  (1)  Engineers  Station 
0.0  to  Engineer's  Station  24-^62;  (2) 
Engineer's  Station  39-1-88  to  Engineer's 
Station  62-1-29;  and  (3)  Engineer's 
Station  107+33  to  Engineer's  Station 
149-t-44.  Yolo  certifies  that  its  projected 
annual  revenues  as  a  result  of  this 
transaction  will  not  result  in  the 
creation  of  a  Class  II  or  Class  I  rail 
carrier. 

The  transaction  was  expected  to  be 
consummated  on  or  about  October  31 . 
2001. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  (lb  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34114,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Mr.  David 
Magaw,  President,  Yolo  Shortline 
Railroad  Company,  341  Industrial  Wav, 
Woodland,  CA  95776. 

Board  decisions  and  notices  are 
available  on  our  website  at: 
n-ww. stb.dot.gov. 

Decided:  November  6,  2001. 

By  the  Board,  David  M.  Konschnik. 
Direftor.  pffice  of  Proceedings, 
Vernon  A.  Williams. 
Secretary] 
[FR  D()(    6l-28401  Filed  11-19-01;  8:45  ami 

BILUNG  CODE  4915-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  185X)] 

Union  Pacific  Railroad  Company — 
Abandonment  Exemption — in  Pulaski 
County,  AR 

Union  Pacific  Railroad  Cornpanv  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
.Mmndonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
a  0.63-nule  rail  line  over  the  Junction 


'  Port  stales  that,  in  West  ,Sac:raniento.  it  owns  and 
maintains  <pproximat(!ly  8  miles  of  railroad 
trackage  oPwhich  it  is  leasing  approximatelv  3.1 
miles  to  Y<jlo.  Tlio  remainder  of  the  trackage  is 
spurs  and  $idings  within  the  Port's  fenced-in 
industrial  irea  that  ser\'es  the  Port  and  its  various 
tenants  an^  customers.  The  Port  will  retain  the 
control  an4  maintenance  of  its  trackage  within  the 
fenced  arefl  of  the  Port's  property,  and  Yolo  will  be 
the  rad  caitier  providing  direct  service  to  the  Port. 


Bridge  Line  from  milepost  343.65  to 
milepost  343.02,  and  a  2.1-mile  rail  line 
over  the  Rock  Street  Industrial  Lead 
from  the  Amtrak  connection  near 
milepost  345.3  to  milepost  347.4  near  E. 
6th  Street,  a  total  distance  of  2.73  miles, 
in  Pulaski  County.  Little  Rock.  AR.  The 
lines  traverse  United  States  Postal 
Service  Zip  Codes  66607  and  66612. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  the  lines  have  a  history 
of  limited  erratic  use  as  an  overhead 
route,  but  all  such  traffic  can  be 
rerouted  over  other  UP  rail  lines  in  the 
area:  (3)  no  formal  complaint  filed  by  a 
user  of  rail  ser\'ice  on  the  line  (or  bv  a 
state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  sen'ice  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period:  and  {4J  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  C:FR  1105  8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105,12 
(newspaper  publication),  and  49  CFR 
1152. 50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  anv 
emplovee  adversely  affected  b\-  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  ICC. 
91  (1979),  To  address  whether  this 
condition  adequatelv  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  US  C.  10502(d) 
must  be  filed.  Provided  no  formal 
e.xpression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  December  20.  2001.  unleFS 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
expressions  of  intent  to  file  an  GF.-\ 
under  49  CFR  1152.27(c)(2).-  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  bv  November  30. 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  10, 
2001,  with:  Surface  Transportation 


I  he  BiKird  will  gr.int  a  stay  if  an  informed 
ilf'(  isiun  on  pnvirnnmeiital  issues  (whether  raised 
by  d  party  or  bv  the  Board  s  Section  of 
Environmental  .^nalvbis  (.SK.^)  in  its  indeijendent 
investigation)  cannot  be  made  txifore  the 
exemption's  effective  date.  .See  Exemption  of  Out- 
of- .Service  Rail  Lines.  5  I.C.C  2(1  377  11989).  .\nv 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  lliH  Boaril  iiia>  inkt;  appropriate  action  before 
the  exemption's  effective  dale. 

■^  Each  ofter  of  financial  assistance  must  be 
a{.(  ompanied  by  the  fihiik;  fee,  which  currently  is 
set  at  SlOOO.  See  49  CTK  1002.2(fl(25). 
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Board.  Office  of  the  Secretan'.  Case 
Control  Unit.  1925  K  Street.  "NW.. 
Washington.  DC  20423 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Mack  H.  Shumate.  Jr.. 
Senior  General  Attorney.  L'nion  Pacific 
Railroad  Company.  101  North  Wacker 
Drive.  Room  1920.  Chicago,  IL  60606 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio 

UP  has  filed  an  environmental  report 
which  addresses  the  effects,  if  any,  of 
the  abandonment  and  discontinuance 
on  the  envirorunent  and  historic 
resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 


November  23.  2001.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  wTiting 
to  SEA  (Room  500.  Surface 
Transportation  Board.  Washington.  DC 
20423)  or  by  calling  SEA.  at  (202)  565- 
1552.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  withm  15  days  after  the  EA 
becomes  available  to  the  public 

Environm^ental.  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 

Pursuant  to  the  provisions  of  49  CFR 
1 152  29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line  If 


consummation  has  not  been  effected  by 

LT's  filing  of  a  notice  of  consummation 
by  November  20.  2002.  and  there  are  no 
legal  or  regulator;  barriers  to 
consummation  the  authnntv  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at: 
V^-WWSTBDOTGOV. 

Decidea;  .November  6.  2001. 

By  the  Board,  David  M  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  .\.  Williams. 
Secretary. 
;FR  Doc.  01-28503  Filed  11-19-01;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  300-2,  300-3,  300-70  and 
Ch.  302 

[FTR  Amendment  98] 

RIN  309O-AG93 

Federal  Travel  Regulation;  Relocation 
Allowances 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 
AC-TON:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  for 
relocation  allowances  This  amendment 
is  written  in  plain  language  using  a 
question  and  answer  format  in 
continuation  of  the  General  Services 
.Administration's  (GS.A's)  effort  to  make 
the  FTR  easier  to  understand  and  to  use. 
These  changes  provide  greater  flexibilitv 
for  agencies  to  authorize  and  approve 
relocation  expenses. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  Februarv  19.  2002 

FOR  FURTHER  INFORMATON  CONTACT:  Jiin 
Harte.  Travel  Management  Policy, 
telephone  (202)  501-1538 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  amendment  is  written  in  "plain 
language  "  as  a  continuation  of  the 
General  Services  Administration's 
(GSA)  effort  to  make  the  FTR  easier  to 
understand  and  use. 

What  Is  the  "Plain  Language"  Style  of 
Regulation  Writing? 

The  "plain  language"  style  of 
regulation  writing  is  a  new.  simpler  to 
read  and  understand,  question  and 
answer  regulator*'  format.  Questions  are 
in  the  first  person,  and  answers  are  in 
the  second  person.  GSA  uses  a  "we" 
question  when  referring  to  an  agency, 
and  an  "1"  question  when  referring  to 
the  employee.  However,  the  rules  stated 
in  either  instance  apply  to  both  the 
agency  and  the  emplovee. 

What  Are  the  Significant  Changes? 

1.  Part  300-3.  Glossar\'  of  Terms,  is 
amended  by  adding  new  terms  and 
revises  the  definition  of  household 
goods  (HHG)  by  removing  the  exclusion 
of  small  boats  and  adding  ultra  light 
vehicles. 

2.  Section  300-70.2  is  amended  to 
require  agencies  to  report  the 
administrative  cost  associated  with  their 
processing  of  travel  authorizations  and 
travel  vouchers.  This  requirement  is 
necessary  to  substantiate  administrative 
cost  savings  associated  with  the  JFMIP 


recommendations  to  simplify  and 
streamline  the  entire  travel  process  from 
start  to  finish. 

3.  Part  302-1,  Applicability,  General 
Rules  and  Eligibility  Conditions,  is 
designated  and  renumbered  Part  302-1, 
General  Rules. 

4.  Part  302-2.  Allowances  for 
Subsistence  and  Transportation,  is 
designated  Part  302-2.  Employee 
Eligibilit\-  Requirements. 

5.  Section  302-2.6  increases  the 
mileage  distance  for  a  short-distance 
relocation  requirement  from  10  miles  to 
50  miles. 

6.  Section  302-2  11  increases  the 
maximum  length  of  time  for  which 
agencies  are  authorized  to  extend  the 
eligibility  period  for  employees  to  incur 
reimbursable  relocation  expenses  from 
one  year  to  two  vears. 

7.  Part  302-3.  Allowances  for 
Miscellaneous  Expenses,  becomes  part 
302-16. 

8.  Section  302^.201  revises  the 
computation  of  en  route  per  diem  for 
relocation  travel  by  eliminating  the  one- 
fourth  of  the  prescribed  per  diem  rate 
for  each  one-fourth  of  the  prescribed 
minimum  driving  distance  and 
replacing  it  with  the  same  per  diem  rate 
prescribed  for  temporary  dutv  travel- 
75%  of  the  applicable  M&IE  allowance 
for  the  first  day  of  travel  and  last  day  of 
travel. 

9.  Sections  302-16. 12(a)  and  (b)  are 
revised  to  increase  the  miscellaneous 
expense  flat  rate  allowances  from  $350 
to  S500  for  an  employee  without 
immediate  family  and  from  $700  to 
$1000  for  an  employee  with  immediate 
familv. 

10.  Part  302^.  Allowance  for 
Househunting  Trip  Expenses,  is 
redesignated  as  part  302-5  and  remains 
unchanged  except  for  references  and  by 
adding  a  new  question  302-5  18  which 
clarifies  that  any  balance,  after  expenses 
incurred,  under  fixed  amount 
reimbursement  belongs  to  the  employee. 

11.  Part  302-5.  Allowances  for 
Temporary  Quarters  Subsistence 
Expenses,  is  redesignated  as  part  302-6 
and  remains  unchanged  except  for 
references  and  by  adding  a  new 
question  302-6.203  which  clarifies  that 
any  balance,  after  expenses  incurred 
under  fixed  amount  reimbursement 
belongs  to  the  employee. 

12  Section  302-6.12  corrects  cross 
references. 

13.  Section  302-6.4(b)  increases  the 
mileage  distance  from  40  to  50  miles, 
via  a  usually  traveled  surface  route,  for 
the  authorization  of  temporary  quarters 
subsistence  expense  allowance. 

14.  Section  302-6.104  is  revised  to 
allows  agency  flexibility  to  authorize 
TQSE  in  less  than  30-day  increments. 


15.  Part  302-6,  Allowances  for 
Expenses  Incurred  in  Connection  with 
Residence  Transaction,  is  redesignated 
as  part  302-11. 

16.  Part  302-7,  Transportation  of 
Mobile  Home,  is  redesignated  as  part 
302-10. 

17.  Part  302-8,  Transportation  and 
Temporary  Storage  of  Household  Goods 
and  Professional  Books.  Papers  and 
Equipment,  is  redesignated  as  part  302- 
7. 

18.  New  §  302-7.303  is  added  to 
authorize  the  shipment  of  professional 
books,  papers  and  equipment  (PBP&E) 
from  an  OCONUS  location  upon 
returning  to  CONUS  for  separation  from 
the  OCONUS  assignment,  provided  that 
the  PBP&E  was  transported  to  the 
OCONUS  location  at  the  expense  of  the 
Government. 

19.  Part  302-9,  Allowances  for 
Nontemporary  Storage  of  Household 
Goods,  is  redesignated  as  part  302-8 
and  the  term  "Nontemporary  Storage"  is 
revised  to  read  "Extended  Storage". 

20.  Part  302-10.  Allowances  for 
Transportation  and  Emergency  Storage 
of  a  Privately  OwTied  Vehicle,  is 
redesignated  as  part  302-9  and  remains 
unchanged  except  for  references. 

21.  Part  302-11,  Relocation  Income 
Tax  (RIT)  Allowance,  is  redesignated  as 
part  302-17  and  remains  as  it  currently 
appears  iiythe  CFR.  except  that  only  the 
latest  published  RIT  allowance  tables 
appear  in  Appendices  A.  B.  C.  and  D, 

22.  Subparts  A  and  B  of  part  302-12 
are  reversed  and  renumbered 
accordingly.  The  part  designation  and 
text  remain  the  same. 

23.  Part  302-13  is  reserved. 

24.  Part  302-14,  Home  Marketing 
Incentive  Payments,  remains  as  it 
currentlv  appears  in  the  CFR. 

25.  Part  302-15.  Allowances  for 
Property  Management  Services,  remains 
as  it  currently  appears  in  the  CFR. 

26.  The  term  "nontemporarv  storage" 
in  sections  302-17. 3(c):  302-17. 4(c); 
and  302-1 7.7(b)  is  revised  to  read 
"extended  storage". 

27.  Part  302-11  (redesignated  as  part 
302-17,  Relocation  Income  Tax  (RIT) 
Allowance)  has  not  been  rewritten  and 
remains  as  it  currently  appears  in  the 
CFR.  The  part  is  currently  under  review 
by  the  Internal  Revenue  Service. 

The  following  redesignation  table  is 
provided  for  the  convenience  of  the 
reader: 


Old  pan 

New 
part 

302-1  

302-1  & 

2. 

302-1,  Subparts  A,  B  &  C 

302-2  

302- 

302-3 
302-4 

302-3  

302-16 
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Old  part 


302-4 

302-5 

302-6 

302-7  . 

302-8 

302-9  . 

302-10 

302-11 

302-12 

302-14 

302-15 


New 
part 


302-5 

302-6 

302-11 

302-10 

302-7 

302-8 

302-9 

302-17 

302-12 

302-14 

302-15 


B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 


C.  Executive  Order  12866 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  1 2866 
of  September  30.  1993. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44U.S.C.  501  etseq 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  also  is  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C  801  since  it  relates  solely  to 
agency  management  and  personnel. 


List  of  Subiects  in  41  CFR  Chapters  300 
and  302 

Government  employees.  Entitlements 
and  transfers.  Relocation  allowances. 
Travel  and  transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Ch  300  is  amended 
and  Ch  302  is  revised  as  follows. 

CHAPTER  300— [AMENDED] 

PART  300-2— HOW  TO  USE  THE  FTR 

1.  The  authority  citation  for  41  CFR 
part  300-2  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
use  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 
1353:  40  use.  486(c):  49  U.S.C.  40118;  E.O. 
11609,  3  CFR,  1971-1975  Comp..  p.  586. 

2.  Section  300-2.22  is  amended  by 
revising  the  table  to  read  as  follows: 

§  300-2.22    Who  is  subject  to  the  FTR? 


For                                                The  employee  provisions  are  contained  in 

And  ttie  agency  provisions  are  con- 
tained in 

Chapter  301   _ 

Chapter  302  

Chapter  303      

Subchapters  A.  B.  and  C 

Subparts  A,  B,  C,  D,  E,  F,  and  G 

h4/A          

Subchapter  D 

Subparts  A  B  C  D  E  F  and  G. 

Subparts  A  B  C.  D  E  and  F 

Part  300-3— GLOSSARY  OF  TERMS 

3.  The  authority  citation  for  41  CFR 
part  300-3  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738,  5 
U.S.C.  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 
1353:  40  U.S.C  486|c):  49  U.S.C.  40118;  E.O. 
11609.  3  CFR.  1971-1975  Comp..  p.  586. 

4.  Section  300-3.1  is  amended  by 
adding  in  alphabetical  order  the 
following  definitions: 

§  300-3.1     What  do  the  following  terms 
mean? 

***** 

Agency — For  purposes  of  chapter  302 
agency  means: 

(1)  An  executive  agency  as  defined  in 
Title  5  U.S.C.  105  (an  executive 
department  an  independent, 
establishment,  the  General  Accounting 
Office,  or  a  wholly  owmed  Government 
corporation  as  defined  in  section  101  of 
the  Government  Corporation  Control 
Act,  as  amended  (31  U.S.C.  9101).  but 
excluding  a  Government  controlled 
corporation); 

(2)  A  military  department; 

(3)  A  court  of  the  United  States; 

(4)  The  Administrative  Office  of  the 
United  States  Courts; 

(5)  The  Federal  Judicial  Center, 

(6)  The  Library  of  Congress; 

(7)  The  Unitea  States  Botanic  Garden; 

(8)  The  Government  Printing  Office; 
and 

(9)  The  District  of  Columbia. 


Commuted  Rate — A  price  rate  used  to 
calculate  a  set  amount  to  be  paid  to  an 
employee  for  the  transportation  and 
temporal^'  storage  of  his/her  household 
goods.  It  includes  cost  of  line-haul 
transportation,  packing/unpacking, 
crating/uncrating,  drayage  incident  to 
transportation  and  other  accessorial 
charges  and  costs  of  temporary  storage 
within  applicable  weight  limit  for 
storage  including  handling  in/out 
charges  and  necessar>'  drayage. 
***** 

Extended  Storage — Storage  of 
household  goods  while  an  employee  is 
assigned  to  an  official  station  or  post  of 
duty  to  which  he/she  is  not  authorized 
to  take  or  unable  to  use  the  household 
goods  or  is  authorized  in  the  public 
interest.  Also  referred  to  as 
nontemporar\'  storage. 
***** 

Household  Goods  (HHG) — Property, 
unless  specifically  excluded,  associated 
with  the  home  and  all  personal  effects 
belonging  to  an  employee  and 
immediate  family  members  on  the 
effective  date  of  the  employee's  change 
of  official  station  orders  (the  day  the 
employee  reports  for  duty  at  the  new 
official  station)  that  legally  may  be 
accepted  and  transported  by  a 
commercial  HHG  carrier 

(1)  HHG  also  includes: 

(i)  F*rofessional  Books,  papers  and 
equipment  (PBP&E); 


(ii)  Spare  parts  of  a  POV  (see 
definition  of  POV)  and  a  pickup  truck 
tailgate  when  removed): 

liii)  Integral  or  attached  vehicle  parts 
that  must  be  removed  due  to  high 
\-ulnerability  to  pilferage  or  damage, 
(e.g..  seats,  tops,  wench,  spare  tire. 
portable  auxilian-  gasoline  can(s)  and 
miscellaneous  associated  hardware); 

(iv)  Consumable  goods  for  employees 
assigned  to  locations  where  the 
Department  of  State  has  determined  that 
such  goods  are  necessary; 

(v)  Vehicles  other  than  PO\'    (such  as 
motorcycles,  mopeds.  |et  skies, 
snowmobiles,  golf  carts,  boats  that  can 
be  transported  in  the  moving  van  (e.g., 
canoe,  kayak,  rowboat  O'l  motorboat 
(14  ft  or  less)). 

(vi)  Ultralight  Vehicles  (defined  in  14 
CFR  part  103  as  being  single  occupant, 
for  recreation  or  sport  purposes, 
weighing  less  than  155  pounds  if 
unpowered  or  less  than  254  pounds  if 
powered,  having  a  fuel  capacity  NTE  5 
gallons,  airspeed  NTE  55  knots,  and 
power-off  stall  speed  NTE  24  knots. 

(2)  HHG  does  not  include: 

(i)  Personal  baggage  when  carried  free 
on  tickets: 

(ii)  Automobiles,  trucks,  vans  and 
similar  motor  vehicles,  mobile  homes, 
camper  trailers,  and  farming  vehicles; 

(iii)  Live  animals  including  birds, 
fish,  reptiles; 
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(iv)  Cordwood  and  building  materials; 

(v)  HHG  for  resale,  disposal  or 
commercial  use  rather  than  for  use  by 
employee  and  immediate  familv 
members; 

(vi)  Privately  owned  live  ammunition; 
and 

(vii)  Propane  gas  tanks. 

[3]  Federal.  State  and  local  laws  or 
carrier  regulations  may  prohibit 
commercial  shipment  of  certain  articles 
not  included  in  paragraph  (2)  of  this 
definition.  These  articles  frequently 
include: 

(i)  Property  liable  to  impregnate  or 
otherwise  damage  equipment  or  other 
property  (e.g..  hazardous  articles 
including  e.xpiosives,  flammable  and 
corrosive  material,  poisons); 

(ii)  Articles  that  cannot  be  taken  from 
the  premises  without  damage  to  the 
article  or  premises; 

(lii)  Perishable  articles  (including 
frozen  foods)  articles  requiring 
refrigeration,  or  perishable  plants 
unless; 

(rj)  Shipment  is  to  be  transported  not 
more  than  150  miles  and/or  delivery 
ac:complished  within  24  hours  from  the 
time  of  loading. 

{b)  No  storage  is  required,  and 

(cj  No  preliminary  or  en  route 
services  (e.g.,  watering  or  other 
preservative  method)  is  required  of  the 
carrier 
***** 

Mnhih-  Horrify — Any  type  of  house 
trailer  or  mobile  dwelling  constructed 
for  use  as  a  residence  and  designed  to 
be  moved  overland,  either  bv  self- 
propulsion  or  towing.  Also,  a  boat 
(housebf)at.  \ac  ht.  sailboat,  etc.)  when 
used  as  the  employee's  primarv 
residence. 

•  •         ♦         •         • 

Professional  Books.  Papers  and 
Equipment  (PBP&E)— Includes,  but  is 
not  limited  to.  the  following  items  in  the 
employees  possession  when  needed  by 
the  employee  in  the  performance  of  his/ 
her  official  duties: 

(1)  Reference  material; 

(2)  Instruments,  tools,  and  equipment 
peculiar  to  technicians,  mechanics  and 
members  of  the  professions; 

(3)  Specialized  clothing  (eg.,  diving 
suits,  flying  suits,  helmets,  band 
uniforms,  religious  vestments  and  other 
special  apparel);  and 

(4)  Communications  equipment  used 
by  the  employee  in  association  with  the 
MARS  (see  DoD  46.50.2,  Militarv 
Affdiate  Radio  System  (MARS)  which  is 
available  electronically  from  the  world 
wide  web  at  hiip.//v\t^b7.whs.osd.niil}. 

•  •  •  •  • 

Temporary-  Storage—SXoTage  of  HHG 
for  a  limited  period  of  time  at  origin. 


destination  or  en  route  in  connection 
with  transportation  to,  from,  or  between 
official  station  or  post  of  duty  or 
authorized  alternate  points.  Also 
referred  to  as  storage  in  transit  (SIT). 

PART  300-70— AGENCY  REPORTING 
REQUIREMENTS 

5.  The  authority  citation  for  41  CFR 
part  300-70  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738,  5 
U.S.C.  5741-5742:  20  U.S.C.  905(a):  31  U.S.C. 
1353:  40  U.S.C.  486((:);  49  U.S.C.  40118:  E.O 
11609,  3  CFR.  1971-1975  Comp..  p.  586. 

5A.  Sfection  300-70.2  is  amended  bv 
removing  the  word  "and"  after 
paragraph  (d).  redesignating  paragraph 
(e)  as  (f)  and  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§  3OO-70.2    What  information  must  we 
report? 

*  *         •         •         * 

(e)  The  estimated  cost  of 
administrating  your  agency's  processing 
of  travel  authorizations  and  travel 
vouchees;  and 

*  *  I      »         •         * 

6.  Chapter  302  is  revised  as  follows: 

CHAPTER  302— RELOCATION 
ALLOWANCES 

Subchapter  A — Introduction 

Part 

302-1     general  rules 

302-2    Employee  eligibility  requirements 

Subchapter  B — Relocation  Allowances 

302-3     Relocation  allowance  bv  specific 
type 

Subchapter  C — Permanent  Change  of  Station 
(PCS)  .Mlowances  for  Subsistence  and 
Transportation  Kxpenses 

302—4     Allowances  for  subsistence  and 

transportation 
302-5     Allowance  for  househunting  trip 

expenses 
302-6    Allowance  for  temporary  quarters 

sub.sistence  expenses 

Subchapter  D — Transportation  and  Storage 
of  Property 

302-7     Transportation  and  temporary 

storage  of  household  goods  and 

professional  books,  papers,  and 

equipment 
302-8    Allowances  for  extended  storage  of 

household  goods  (HHG) 
302-9     Allowances  for  transportation  and 

emergency  storage  of  a  privately  owned 

vehicle 
302-10    Allowances  for  transportation  of 

mobile  homes  and  boats  used  as  a 

primary  residence 

Subchapter  E— Residence  Transaction 
Allowances 

302-11     Allowances  for  expenses  incurred 
in  connection  with  residence 
transactions 


302-12     Use  of  a  relocation  services 

company 
302-14     Home  marketing  incentive 

payments 
302-15     Allowance  for  property 

management  services 

Subchapter  K — Miscellaneous  Allowances 

302-16    Allowance  for  miscellaneous 

expenses 
302-17     Relocation  income  taxation 

Subchapter  A — Introduction 
PART  302-1— GENERAL  RULES 
Subpart  A— Applicability 

Sec. 

302-1.1     Who  is  eligible  for  relocation 

expense  allowances  under  this  chapter? 
302-1.2     Who  is  not  eligible  for  relocation 

expense  allowances  under  this  chapter? 

Subpart  B — [Reserved] 

Authority:  .i  U.S.C.  5738;  20  U.S.C.  905(a). 

Subpart  A— Applicability 

Note  to  subpart  A:  Use  of  pronouns  "1". 

"you",  and  their  variants  throughout  this 
subpart  refers  to  the  emplovee, 

§  302-1 .1     Who  is  eligible  for  relocation 
expense  allowances  under  this  chapter? 

You  are  generally  eligible  for 
relocation  expense  allowances  under 
this  chapter  if  you  are: 

(a)  A  new  appointee  appointed  to 
your  first  official  duty  station  (as 
discussed  in  this  chapter): 

(b)  An  employee  transferring  in  the 
interest  of  the  Government  from  one 
agency  or  duty  station  to  another  for 
permanent  duty,  and  your  new  duty 
station  is  at  least  50  miles  distant  from 
your  old  duty  station  (see  §  302-2.6  of 
this  chapter); 

(c)  An  employee  of  the  United  States 
Postal  Service  transferred  for  permanent 
duty,  under  39  U.S.C.  1006.  from  the 
Postal  Service  to  an  agency  as  defined 
in  5  U.S.C.  5721; 

(d)  An  employee  performing  travel  in 
accordance  with  your  overseas  tour 
renewal  agreement  (see  §§  302-3.209 
through  302-3.224  of  this  Chapter): 

(e)  An  employee  returning  from  an 
overseas  assignment  for  separation  from 
the  Government; 

(f)  A  student  trainee  assigned  to  any 
position  upon  completion  of  college 
work; 

(g)  An  employee  eligible  for  a  "last 
move  home"  benefit  upon  separation 
from  the  Government  (and  your 
immediate  family  in  the  event  of  your 
death  prior  to  separation  or  after 
separation  but  prior  to  relocating); 

(h)  A  Department  of  Defense  overseas 
dependents  school  system  teacher; 
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(i)  A  career  appointee  to  the  Senior 
Executive  Ser\'ice  (SES)  as  defined  in  5 
U.S.C.  3132(a)(4).  and  a  prior  SES 
appointee  who  is  returning  to  your 
official  residence  for  separation  and 
who  will  be  retaining  SES  retirement 
benefits;  or 

(j)  An  employee  that  is  being  assigned 
to  a  temporary  duty  station  in 
connection  with  long-term  assignment. 

§  302-1 .2    Who  is  not  eligible  for  relocation 
expense  allowances  under  this  chapter? 

'I'ou  are  not  eligible  to  receive 
relocation  expense  allowances  under 
this  chapter  if  you  are: 

(a)  A  Foreign  Ser\'ice  Officer  or  a 
Federal  employee  transferred  under  the 
rules  of  the  Foreign  Ser\ice  Act  of  1980. 
as  amended; 

(b)  An  officer  or  an  employee 
transferred  under  the  Central 
Intelligence  Act  of  1949.  as  amended; 

(c)  A  person  whose  pay  and 
allowances  are  prescribed  under  title  37 
U.S.C.  'Pay  and  Allowances  of  the 
Uniformed  Services  ' 

(d)  An  employee  of  the  Veterans' 
Administration  to  whom  38  U.S.C.  235 
applies;  or 

(e)  A  person  not  covered  in  §  302-1.1. 


Subpart  B — [Reserved] 

PART  302-2— EMPLOYEES 
ELIGIBIUTY  REQUIREMENTS 

Subpart  A — General  Rules 

Sei. 

302-2.1     When  may  I  begin  my  transfer  or 

reassignment' 
302-2.2     May  I  relocate  to  my  new  official' 

dutv  station  before  I  receive  a  wTitten 

travel  authorization  (TA)? 
302-2.3     What  determines  my  entitlements 

and  allov\'ances  for  relocation? 
301-2  4     What  is  my  effective  transfer  or 

appointment  date'' 
302-2  5     Mhv  I  relocate  from  a  location  other 

than  the  location  specified  in  my 

relocation  travel  authorization? 
302-2.6     May  1  be  reimbursed  for  relocation 

expenses  if  I  relocate  to  a  new  official 

station  that  is  less  than  50  miles  from  my 

old  official  duty  station? 

Time  Limits 

302-2  7     When  may  I  begin  my  travel  and 
transportation  after  receiving 
authorization  to  do  so'' 

302.2.8     When  must  I  complete  all  aspects  of 
my  relot;ation':' 

302,2  9  If !  am  furloughed  to  perform  active 
military  duty.  v\il!  1  have  to  complete  all 
aspects  of  the  relocation  within  the  time 
limitation? 

302-2.10     Does  the  2-year  time  period  in 
§  302-2.8  include  time  that  1  cannot 
travel  and/or  transport  my  household 
effects  due  to  shipping  restrictions  to  or 
from  my  post  of  duty  OCON'l'S'' 

302-2.11     May  the  2-year  time  limitation  for 
completing  all  aspects  of  a  relocation  be 
extended? 


Service  Agreements 

302-2  12     What  is  a  service  agreement? 
302-2.13     .\m  I  required  to  sign  a  service 

agreement  when  transferring  within  or 

outside  the  continental  United  Slates  or 

performing  renewal  agreement  travel  and 

what  is  the  minimum  period  of  service? 
302-2.14    Will  I  be  penalized  for  violation  of 

my  service  agreement? 
302-2.15    Must  I  provide  my  agency  with 

my  actual  place  of  residence  as  soon  as 

I  accept  a  transfer/appointment 

OCONUS? 
302-2.16     Must  I  sign  a  service  agreement 

for  a  "last  move  home  "  relocation? 
302-2.17    What  happens  if  I  fail  to  sign  a 

service  agreement? 
302-2.18     Can  my  service  agreement  be 

voided  by  a  subsequent  service 

agreement? 
302-2.19     If  1  have  more  than  one  service 

agreement,  must  1  adhere  to  each 

agreement  separately? 

.Advancement  of  Funds 

302-2.20     May  I  receive  an  advance  of  funds 

for  my  travel  and  transportation 

expenses? 
302-2.21     What  requirements  must  I  meet  to 

receive  a  travel  advance? 
302-2.22    May  I  receive  a  travel  advance  for 

separation  relocation? 

Subpart  B — Agency  Responsit>ilities 

J02-2.100     What  internal  policies  must  we 

establish  before  authorizing  a  relocation 

allowance? 
302-2.101     When  may  we  authorize 

reimbursement  for  relocation  expenses? 
302-2.102     Who  must  authorize  and 

approve  relocation  expenses? 
302-2.103    How  must  we  administer  the 

authorization  for  relocation  of  an 

employee? 
302-2.104    What  information  must  we 

provide  on  the  TA? 
302-2.105     When  an  employee  transfers 

between  Federal  agencies,  who  is 

responsible  for  paying  the  employee's 

relocation  expenses? 
302-2  106    May  we  waive  statutory  or 

regulatory  limitations  relating  to 

relocation  allowances  for  employees 

relocating  to/from  remote  or  isolated 

locations? 

Time  Limits 

302-2.110    Are  there  time  factors  that  we 
must  consider  for  allowing  an  employee 
to  complete  all  aspects  of  relocation? 

Authoritv:  5  U.S.C.  5721-5734;  20  U.S.C. 

905(a) 


Subpart  A — General  Rutes 

Note  to  subpart  .\:  Use  of  pronouns  "I". 
"you   .  and  their  variants  throughout  this 
subpart  refers  to  the  employee. 

§  302-2.1     When  may  I  begin  my  transfer  or 
reassignment? 

You  may  begin  your  transfer  or 
reassigrunent  only  after  your  agency  has 
approved  your  travel  authorization  (TA) 
in  writing  (paper  or  electronic). 


§  302-2.2  May  I  relocate  to  my  new  official 
duty  station  before  1  receive  a  written  travel 
authorization  (TA)? 

No  ynu  must  have  the  written  TA 
(paper  or  electronic)  before  you  relocate 
to  your  new  official  duty  station. 

§302-2.3     What  determines  my 
entitlerr>ents  and  allowances  for  relocation? 

"Wvar  entitlpments  and  allowances  for 
relocation  are  determined  by  the 
regulatory  provisions  that  are  in  effect  at 
the  time  you  report  for  duty  at  your  new 
official  station.  However,  this  does  not 
change  the  requirement  that  all  aspects 
of  a  relocation  must  be  completed  time 
specified  in  §302-2.4. 

§  302-2.4  What  is  my  effective  transfer  or 
appointment  date? 

Your  effective  transfer  or  appointment 
date  is  the  date  on  which  you  report  for 
duty  at  your  new  or  first  official  station, 
respectively. 

§  302-2.5     May  I  relocate  from  a  location 
other  than  tf>€  location  specified  in  my 
relocation  travel  authorization? 

Yes.  you  may  relocate  from  a  place 
other  than  from  where  you  are 
authorized  However,  you  will  be 
required  tn  pay  all  additional  costs 
incurred  for  expenses  above  your 
authorized  travel  and  transportation 
cost. 

§  302-2.6     May  I  be  reimbursed  for 
relocation  expenses  rf  i  relocate  to  a  r>ew 
official  station  that  Is  less  than  50  miles 
from  my  old  official  duty  station? 

Generally  no;  you  may  not  be 
reimbursed  for  relocation  expenses  if 
you  relocate  to  a  new  official  station 
that  is  less  than  50  miles  from  your  old 
official  station,  unless  the  head  of  the 
agency  or  designee  authorizes  an 
exception  On  a  case-bv-case  basis  and 
having  considered  the  following  criteria, 
the  head  of  your  agency  or  designee  may 
authorize  the  reimbursement  of 
relocation  expenses  of  less  than  50 
miles  whfn  he  she  determines  that  it  is 
in  the  interest  of  the  Gfivernment  and 

(a)  The  one  way  commuting  pattern 
between  the  old  and  new  official  station 
increases  by  at  least  10  miles  but  no 
more  than  50  miles,  or 

fb)  There  is  an  increase  in  the 
commuting  time  to  the  new  official 
station,  or 

(c)  A  financial  hardship  is  imposed 
due  to  increased  commuting  costs. 

Time  Limits 

§  302-2.7  When  may  I  begin  my  travel  and 
transportation  after  receiving  authorization 
to  do  so? 

Ycu  and  \our  immediate  family 
member(s)  may  begin  travel 
immediately  upon  receipt  of  your 
authorized  TA. 
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§  302-2.8    Wtien  must  I  complete  all 
aspects  my  relocation? 

You  and  your  immediate  family 
member(s)  must  complete  all  aspects  of 
your  relocation  within  two  years  from 
the  effective  date  of  your  transfer  or 
appointment,  except  as  provided  in 
§302-2.9  or  §302-2. 10. 

§  302-2.9    It  I  am  furloughed  to  perform 
active  military  duty,  will  I  have  to  complete 
all  aspects  of  the  relocation  within  the  time 
limitation? 

N'o,  if  vou  are  furloughed  to  perform 
active  military  duty,  the  2-year  period  to 
complete  all  aspects  of  relocation  is 
exclusive  of  time  spent  on  furlough  for 
active  military  service. 

§  302-2.10    Does  the  2-year  time  period  in 
§  302-2.8  include  time  that  I  cannot  travel 
and/or  transport  my  household  effects  due 
to  shipping  restrictions  to  or  from  my  post 
of  duty  OCONUS? 

.No.  the  2-vedr  time  period  in  §  302- 
1  «  does  not  include  time  that  vou 
cannot  travel  and/or  transport  your 
household  effects  due  to  shipping 
restriction  to  or  from  vour  post  of  duty 
nrONUS. 

§  302-2.1 1     May  the  2-year  time  limitation 
for  completing  all  aspects  of  a  relocation  be 
extended? 

Yes.  the  2-year  time  limitation  for 
completing  all  aspects  of  a  relocation 
may  be  extended  by  your  Agency  for  up 
to  2  additional  years,  but  onlv  if  you 
have  received  an  extension  under  §  302- 
n.22. 

Service  Agreements 

§  302-2.1 2    What  is  a  service  agreement? 

A  ser\ice  agreement  is  a  written 
agreement  between  you  and  vour 
agencv.  signed  by  you  and  an  agencv 
representative,  stating  that  you  will 
remain  in  the  service  of  the  Government 
for  a  period  of  time  as  specified  in 
§  302-2.13.  after  vou  have  relocated 

§302-2.13    Am  I  required  to  sign  a  service 
agreement  when  transferring  within  or 
outside  the  continental  United  States  or 
performing  renewal  agreement  travel  and 
what  Is  the  minimum  period  of  service? 

Yes,  you  are  reciuired  to  sign  a  service 
agreement  when  transferring  within  or 
outside  the  continental  United  States  or 
performing  renewal  agreement  travel. 
The  minimum  periods  of  ser\'ice  are: 

(a)  Within  the  continental  United 
States  for  a  period  of  sen-ice  of  not  less 
than  12  months  following  the  effective 
date  of  your  transfer. 

(b)  Outside  the  continental  L'nited 
States  for  an  agreed  upon  period  of 
service  of  not  more  than  36  months  or 
less  than  12  months  following  the 
effective  date  of  transfer; 


(c)  Department  of  Defense  Overseas 
Dependent  School  System  teachers  for  a 
period  of  not  less  than  one  school  year 
as  determined  under  chapter  25  of  title 
20.  United  States  Code;  and 

(d)  For  renewal  agreement  travel  a 
period  of  not  less  than  12  months  from 
the  date  of  return  to  the  same  or 
different  overseas  official  station. 

§302-2.14    Will  I  t)e  penalized  for  violation 
of  my  service  agreement? 

Yes,  if  you  violate  a  service  agreement 
(other  than  for  reasons  beyond  your 
control  and  which  must  be  accepted  by 
your  agency),  you  will  have  incurred  a 
debt  due  to  the  Government  and  you 
must  reimburse  all  costs  that  vour 
agency  has  paid  towards  your  relocation 
expenses  including  withholding  tax 
allowance  (VVTA)  and  relocation  income 
tax  (RIT)  allowance. 

§302-2.15     Must  I  provide  my  agency  with 
my  actual  place  of  residence  as  soon  as  I 
accept  a  transfer/appointment  OCONUS? 

Yes.  if  you  accept  a  transfer/ 
appointment  to  an  OCONUS  location, 
you  must  immediately  provide  your 
agency  with  the  information  needed  to 
determine  your  actual  place  of  residence 
and  to  document  it  into  your  service 
agreement. 

§  302-2.16    Must  I  sign  a  service  agreement 
for  a  "last  move  home"  relocation? 

No.  you  do  not  need  to  sign  a  serv'ice 
agreement  for  a  "last  move  home" 
relocation. 

§  302-2.1 7    What  happens  it  I  fall  to  sign  a 
service  agreement? 

If  you  fail  to  sign  a  ser\'ice  agreement, 
your  agency  will  not  pay  for  your 
relocation  expenses. 

§  302-2.1 8    Can  my  service  agreement  be 
voided  by  a  subsequent  service 
agreement? 

No.  service  agreements  which  are 
already  in  effect  cannot  be  voided  by 
subsequent  service  agreements. 

§  302-2.19    If  I  have  more  than  one  service 
agreen>ent.  must  I  adhere  to  each 
agreement  separately? 

Yes,  service  agreements  can  not  be 
grouped  together  and  must  be  adhered 
to  separately.  Each  agreement  is  in  effect 
for  the  period  specified  in  the 
agreement. 

Advancement  of  Funds 

§302-2.20     May  I  receive  an  advance  of 
funds  for  my  travel  and  transportation 
expenses? 

Yes.  you  may  receive  an  advance  of 
funds  for  your  travel  and  transportation 
expenses,  as  prescribed  by  your  agency, 
except  for  overseas  tour  renewal 
agreement  travel. 


§  302-2.21     What  requirements  must  I  meet 
to  receive  a  travel  advance? 

Your  relocation  travel  authorization 
must  authorize  you  to  receive  a  travel 
advance. 

§  302-2.22    May  I  receive  a  travel  advance 
for  separation  relocation? 

Yes.  you  may  receive  a  travel  advance 
if  approved  by  your  agency. 

Subpart  B — Agency  Responsibilities 

Note  to  subpart  B:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§302-2.100    What  internal  policies  must 
we  establish  before  authorizing  a  relocation 
allowance? 

Before  authorizing  a  relocation 
allowance,  you  must  set  internal 
policies  that  determine: 

(a)  How  you  will  implement  the 
governing  policies  throughout  this  part; 

(b)  How  you  will  determine  when  a 
relocation  is  in  the  best  interest  of  the 
Government; 

(c)  When  you  will  allow  a  travel 
advance  for  relocation  expenses; 

(d)  Who  will  authorize  and  approve 
relocation  travel; 

(e)  Under  what  additional 
circumstances  will  you  require  an 
employee  to  sign  a  ser\'ice  agreement: 
and 

(f)  Who  is  required  to  sign  a  service 
agreement. 

§  302-2.101     When  may  we  authorize 
reimbursement  for  relocation  expenses? 

You  may  authorize  reimbursement  for 
relocation  expenses: 

(a)  When  you  have  determined  that  an 
employee's  permanent  change  of  station 
is  in  the  best  interest  of  the  Government; 

(b)  Only  after  an  employee  has  signed 
a  service  agreement  to  remain  in  service 
for  the  period  specified  in  §  302-2.13; 
and 

(c)  When  you  have  determined  that 
the  employee's  relocation  is  incident  to 
his/her  change  of  official  station. 

§  302-2.102    Who  must  authorize  and 
approve  relocation  expenses? 

The  agency  head  or  his/her  designee 
must  authorize  and  approve  relocation 
expenses. 

§302-2.103    How  must  we  administer  the 
authorization  for  relocation  of  an 
employee? 

To  administer  the  authorization  for 
relocation  of  an  employee,  you  must: 

(a)  Issue  an  employee  a  TA  for 
relocation  before  he/she  transfers  to  his/ 
her  new  official  station; 

(b)  Inform  the  employee  of  his/her 
transfer  within  a  timeframe  that  will 
provide  him/her  sufficient  time  for 
preparation; 
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(c)  Establish  timeframes  on  when 
employees  must  submit  a  TA  request; 
and 

(d)  Provide  new  employees  with  the 
applicable  limitations  of  their  travel 
benefits. 

§  302-2.1 04    What  information  must  we 
provide  on  the  TA? 

On  the  TA,  you  must  state  the: 

(a)  Specific  allowances  that  the 
employee  is  authorized;  and 

(b)  Procedures  that  the  employee  is 
authorized  to  follow. 

§  302-2.1 05    When  an  employee  transfers 
t>etween  Federal  agencies,  who  is 
responsible  for  paying  ttie  employee's 
relocation  expenses? 

When  an  employee  transfers  between 
Federal  agencies,  all  allowable  expenses 
must  be  paid  from  the  funds  of  the 
agency  that  the  employee  is  transferring 
to.  However,  in  the  case  of  a  reduction 
in  force  or  transfer  of  function,  an 
agreement  may  be  made  between  the 
agencies  concerned  as  to  what 
relocation  allowances  will  be  paid  by 
either  agency  or  split  between  them. 
This  should  include  the  payment  of 
expenses  for  the  extended  storage  of  the 
employee's  household  goods  when 
assigned  to  an  isolated  permanent  duty 
station  within  CONUS  or  a  transfer  to, 
from,  or  between  foreign  countries. 

§  302-2 . 1 06    May  we  waive  statutory  or 
regulatory  limitations  relating  to  relocation 
allowances  for  employees  relocating  to/ 
from  remote  or  isolated  locations? 

Yes.  the  agency  head  or  his/her 
designee  may  waive  any  statutory  or 
regulatory  limitations  for  employees 
relocating  (to/from  a  remote  or  isolated 
location)  when  determining  that  failure 
to  waive  the  limitation  would  cause  an 
undue  hardship  on  the  employee. 

Time  Limits 

§  302-2.1 1 0  Are  there  time  factors  tttat  we 
must  consider  for  allowing  an  employee  to 
complete  all  aspects  of  relocation? 

Yes,  you  should  encourage  employees 
to  begin  travel  as  soon  as  possible  after 
authorization  of  travel  is  approved  and 
inform  employees  that  they  must 
complete  jill  aspects  of  relocation  within 
a  2-year  period  from  his/her  effective 
date  of  transfer  or  appointment,  unless 
the  employee's  2-year  period  is 
extended  to  include: 

(a)  Time  spent  on  military  furlough; 
fb)  Delays  caused  by  overseas 
shipping  or  other  restrictions;  or 

(c)  An  extension  for  completion  of 
residence  transaction  (see  §  302-11.22 
of  this  chapter). 


Subchapter  B — Relocation  Allowances 

PART  302-3— flELOCATION 
ALLOWANCE  BY  SPECIRC  TYPE 

Subpart  A — New  Appointee 

302-3.1     Who  is  a  new  appointee? 

302-3.2     \s  a  new  appointee  or  student 

trainee  what  relocation  expenses  may  my 
agency  pay  or  reimburse  me  for  incident 
to  a  permanent  change  of  station  to  m\ 
first  official  station? 

302-3.3     .^s  a  new  appointee,  are  there  any 
expenses  that  my  agency  will  not  pay' 

302-3.4     If  my  agency  authorizes  me 

allowances  for  relocation,  must  it  pay  all 
of  the  expenses  listed  in  §  302-3.2? 

302-3  5     If  I  travel  to  my  first  official  station 
before  1  have  been  appointed,  will  I  be 
reimbursed  for  my  relocation  expenses' 

Sut>part  B — Transferred  Employees 

.302-3.100     What  is  a  transferred  employee' 
302-3.101     .^s  a  transferred  employee  what 
relocation  allowances  must  my  agency 
pay  or  reimburse  me  for  incident  to  a 
permanent  change  of  station' 

Sut>part  C — Types  of  Transfers 

Relocahon  of  Two  or  More  Employed 
Immediate  Family  Memi>ers 

302-3  200     When  a  member  of  my 
immediate  family  who  is  also  an 
employee  and  I  are  transferring  to  the 
same  official  station,  may  we  both 
receive  allowances  for  relocation' 

302-3.201     If  my  immediate  family  member 
and  I  both  transfer  to  the  same  official 
station  in  the  interest  of  the  Government, 
may  we  both  claim  the  same  relocation 
expenses? 

302-3.202     If  my  immediate  family  member 
and  I  both  transfer  to  the  same  official 
station,  may  we  both  claim  the  same 
relocation  allowances  for  the  same  non- 
employee  family  member' 

302-3.203     If  I  am  transferring  in  the  interest 
of  the  Government  and  my  employed 
immediate  family  memberisj  transfer  Is 
not  in  the  interest  of  the  Government, 
will  he/she  receive  relocation 
allowances? 

302-3  204     When  an  employed  immediate 
family  member  and  I  are  transferring  in 
the  interest  of  the  Government,  what 
information  must  we  submit  to  our 
agency' 

Reduction  in  Force  Relocation 

302-3.205     If  my  transfer  is  involuntary  (due 
to  )  e..  reduction  in  force,  cessation,  or 
transfer  of  worlt).  is  it  considered  to  be 
in  the  interest  of  the  Government' 

302-3.206     If  I  am  re-employed  after  a 
separation  by  reduction  in  force  or 
transfer  of  functions,  may  my  agency  pay 
me  a  relocation  allowance? 

Overseas  Assignment  and  Return 

302-3.207     Am  i  eligible  to  recreive 
relocation  allowances  for  overseas 
assignment  and  return  travel' 

302-3  208     What  relocation  expenses  will 
my  agency  pay  for  my  overseas 
assignment  and  return? 


Overseas  Tour  Renewal  Agreement 

302-3  209     What  is  overseas  lour  renewal 

travel? 
302-3.210     What  is  an  overseas  tour  of  duty? 
302-3.211     What  is  an  allowance  for 

overseas  tour  renewal  travel? 
302-3.212     How  do  I  iuiow  if  I  am  eligible 

to  receive  an  allowance  for  overseas  tour 

renewal  travel' 
302-3.213     What  allowances  will  I  receive 

for  tour  renewal  travel? 
302-3.214     May  I  receive  reimbursement  for 

tour  renewal  travel  when  my  travel  is 

between  two  places  within  the  United 

States? 
302-3.215     Will  I  be  reimbursed  for  tour 

renewal  travel  from  a  post  of  duty  in 

Hawaii  and  return  to  a  post  of  duty  in 

Alaska  or  for  such  travel  from  a  post  of 

duty  in  Alaska  and  return  to  a  post  of 

duty  In  Hawaii' 
302-3  216     When  must  I  begin  my  first  tour 

renewal  travel  from  Alaska  or  Hawaii? 
302-3.217    Will  my  family  or  1  receive  per 

diem  for  en  route  travel  from  my  post  of 

dutv  to  mv  actual  place  of  residence  in 

the'U.S  '  ■ 
302-3.218     .Are  there  any  special 

circumstances  when  my  agency  may 

authorize  me  travel  and  transportation 

expenses  for  my  tour  renewal  travel  in 

Alaska  or  Hawaii? 
302-3.219    Is  there  a  limit  on  how  many 

times  I  may  receive  reimbursement  for 

tour  renewal  travel' 
302-3  220    May  my  family  and  I  travel  to 

another  US  jocation  (other  than  from 

my  actual  place  of  residence)  under  my 

tour  renewal  agreement? 
302-3.221     If  I  travel  to  another  place  in  the 

U.S.  (other  than  my  actual  place  of 

residence)  am  I  required  to  spend  time 

at  my  actual  place  of  residence  to  receive 

reimbursement? 
302-3.222     Will  I  be  reimbursed  if  1  travel  to 

another  overseas  location  (instead  of  the 

U.S.)' 
302-3.223     What  happens  If  I  violate  my 

new  service  agreement  under  a  tour 

renewal  assignment' 
302-3  224     If  I  violate  my  new  service 

agreement,  will  the  Government 

reimburse  me  for  return  travel  and 

transportation  to  my  actual  place  of 

residence' 

Prior  Return  of  Immediate  Family  Members 

302-3,225     If  m\  immediate  family 

member(s)  return  to  the  U.S  before  me 
will  I  be  reimbursed  for  transporting  part 
of  my  household  goods  with  my  family 
and  the  rest  of  my  household  goods 
when  I  return' 

302-3  226     Will  th<'  Government  reimburse 
me  if  I  am  not  eligible  to  return  with  my 
immediate  family  memberfs)  to  the  U.S. 
and  choose  to  send  them  at  my  own 
expense? 

302-3.227     If  I  t)ecome  divorced  from  my 
spouse  while  CXDONUS  will  I  receive 
reimbursement  to  return  my  former 
spouse  and  dependents  to  the  I'.S  ? 

302-3.228     Is  my  dependent  who  turned  21 
while  overseas  entitled  to  return  travel  to 
my  place  of  actual  residence  at  the 
expense  of  the  Government? 
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Subpart  D— Relocation  Separation 
Overseas  to  U.S.  Return  for  Separation 

302-3.300    Must  my  agency  pav  for  return 
relocation  expenses  for  my  immediate 
family  and  me  once  I  have  completed  mv 
duty  OCONUS? 

,U)2-3.3U1     May  I  transport  my  household 
goods  to  a  location  other  than  my  actual 
place  of  residence  when  1  separate  from 
the  Government ' 

302-3.302     Ma\  my  agency  pav  for  my 
immediate  family  member(s)  and  my 
household  goods  to  be  returned  to  the 
U.S.  before  1  complete  my  service 
agreemenf 

302-3.303     Ma\  I  i  laim  reimbursement  for 
the  return  of  mv  immediate  family 
member(s)  or  household  goods  more 
than  once  under  one  service  agreement? 

SES  Separation  for  Retirement 

302-3  304     Who  is  nntitlpd  to  SES 

separation  relocation  allowances? 
302-3.305     Who  is  not  eligible  for  SES 

separation  relocation  expense 

allowances'' 
i02-3  306     If  I  meet  the  conditions  in  §  302- 

3  307  what  expenses  am  I  allowed  under 

separation  for  retirement  travel? 
302-3.307     L'nder  what  conditions  may  I 

receive  separation  relocation  travel  for 

inv  family  and  me? 
302-3.308     Do  I  have  to  provide  my  agency 

with  any  special  documents  before 

receiving  reimbursement  for  moving 

expensesi" 
302-3.309     Where  should  my  travel  and 

transportation  begin' 
302-3  310     Where  will  1  be  authorized  to 

separate' 
302-3.31 1     May  I  receive  reimbursement  for 

travel  and  transportation  from  an 

alternate  location  other  than  the  duty 

station? 
302-3.312     Upon  separation,  if  I  elect  to 

reside  in  a  different  geographical  area 

which  is  less  than  50  miles  from  my 

official  duty  station,  will  !  receive 

reimbursement ' 
302-3.313     May  1  have  my  household  goods 

transported  Trom  more  than  one 

locationi" 
302-3.314     Is  there  a  time  limit  when  I  must 

begin  my  travel  and  transportation  upon 

separation? 
302-.i.3l5     May  1  be  granted  an  extension  on 

beginning  m\  separation  traveP 

Subpart  E — Employee's  Temporary  Change 
of  Station 

302-3  400     What  is  a  "temporary  change  of 

station  (TC;S)"? 
302-3.401     What  is  the  purpose  of  a  TCS' 
302-3.402     When  am  I  eligible  for  a  TCS' 
302-3.403     Who  is  not  eligible  for  a  TCS? 
302-3.404     l'nder  what  circumstances  will 

my  agency  authorize  a  TCS'' 
302-3. 40.T     Ifm\  agency  authorizes  a  TCS, 

do  I  have  the  option  of  electing  payment 

of  per  diem  expenses  under  part  301-1 1 

of  this  title' 
302-3  406     Hnw  long  must  mv  assignment 

be  for  me  to  qualify  for  a  TCS? 
302-3.407     What  is  the  effect  on  my  TCS 

reimbursement  if  my  assignment  lasts 

less  than  6  months? 


302-3.408    What  is  the  effect  on  my  TCS 

reimbursement  if  my  assignment  lasts 

more  than  30  months? 
302-3.409    Is  there  any  required  minimum 

distanc:e  between  an  official  station  and 

a  TCS  location  that  must  be  met  for  me 

to  qualify  for  a  TCS? 
302-3.410     Must  I  sign  a  service  agreement 

to  qualify  for  a  TCS? 
302-3.411     What  is  my  official  station 

during  my  TCS? 

Expenses  Paid  Upon  Assignment 

302-3.412     What  expenses  must  my  agency 

pay? 
302-3.413     Are  there  other  expenses  that  mv 

agency  may  pay? 

Expenses  Paid  During  Assignment 

302-3.414     If  my  agency  authorizes  a  TCS, 

will  it  pay  for  extended  storage  of  my 

household  goods? 
302-3.415     How  long  may  my  agency  pay 

for  extended  storage  of  household  goods'' 
302-3.416     Is  there  any  limitation  on  the 

combined  weight  of  household  goods  I 

may  transport  and  store  at  Government 

expense? 
302-3.417     Will  I  have  to  pay  any  income 

tax  if  my  agency  pays  for  extended 

storage  of  my  household  goods? 
302-3.418     Will  my  agency  pay  for  property 

management  services  when  I  am 

authorized  a  TCS? 
302-3.419     For  what  property  will  my 

agency  pay  property  management 

services? 
302-3.420     How  long  will  my  agency  pay  for 

prop)erty  management  services? 
302-3.421     What  are  the  income  tax 

consequences  when  my  agency  pays  for 

propterty  management  services? 

Expenses  Paid  Upon  Completion  of 
A.ssignmenl  or  Upon  Separation  From 
Government  Service 

302-3.422     What  expenses  will  my  agency 
pay  when  I  complete  my  TCS? 

302-3.423     If  I  separate  from  Government 
service  upon  completion  of  my  TCS. 
what  relocation  expenses  will  my  agency 
pay  upon  my  separation? 

302-3.424     If  I  separate  from  Government 
service  prior  to  completion  of  my  TCS, 
what  relocation  expenses  will  mv  agency 
pay  upon  my  separation? 

302-3.425     If  I  have  been  authorized 

successive  temporary  changes  of  station 
and  reassigned  from  one  temporary 
official  station  to  another,  what  expenses 
will  my  agency  pay  upKDn  completion  of 
my  last  assignment  or  my  separation 
from  Government  service' 

Permanent  Assignment  to  Temporary 
OfFicial  Station 

302-3.426     How  is  payment  of  my  TCS 
expenses  affected  if  I  am  permanently 
assigned  to  my  temporary  official 
station? 

302-3.427     What  relocation  allowances  may 
my  agency  pay  when  I  am  permanently 
assigned  to  my  temporary  official 
station? 

302-3.428     If  I  am  permanently  assigned  to 
my  temporary  official  station,  is  there 
any  limitation  on  the  weight  of 


household  goods  I  may  transport  at 
Government  expense  to  my  official 
station? 
302-3.429     Are  there  any  relocation 

allowances  my  agency  may  not  pay  if  I 
am  permanently  assigned  to  my 
temporary  official  station? 

Subpart  F— Agency  Responsibilities 

302-3.500     What  governing  policies  and 
procedures  must  we  establish  for  paving 
a  relocation  allowance  under  this  part 
302-3? 

302-3.501     Must  we  establish  any  specific 
procedures  for  paving  a  relocation 
allowance  to  new  appointees'' 

302-3.502     What  factors  should  we  consider 
in  determining  whether  to  authorize  a 
TCS  for  a  long-term  assignment? 

Service  Agreements 

302-3.503     Must  we  require  employees  to 

sign  a  service  agreemenf 
302-3.504     What  information  should  we 

include  in  a  service  agreement'' 
302-3.505     How  long  must  we  require  an 

employee  to  agree  to  the  terms  of  a 

service  agreement' 
302-3.506     May  we  pay  relocation  expenses 

if  the  employee  violates  his/her  service 

agreement? 

New  Appointees 

302-3.507     Once  we  authorize  relocation 
expenses  for  new  appointees  or  student 
trainees  what  expenses  must  we  pay'' 

302-3.508  What  relocation  expenses  are  not 
authorized  for  new  appointees  or  student 
trainees' 

Overseas  Assignment  and  Return 

302-3  509     What  policies  must  we  follow 
when  appointing  an  employee  to  an 
overseas  assignment? 

302-3.510     When  must  we  pav  return  travel 
for  immediate  family  members? 

302-3.511     What  must  we  c:onsider  when 
determining  return  travel  for  immediate 
family  member(s)  for  compassionate 
reasons  prior  to  completion  of  the 
service  agreement' 

302-3.512  How  many  times  are  we  required 
to  pav  for  an  employee's  return  travel? 

Overseas  Tour  Renewal  Travel 

302-3.513     May  we  allow  a  travel  advance 

for  tour  renewal  agreement  travel' 
302-3.514     Under  what  conditions  may  we 

pay  for  tour  renewal  agreement  travel? 
302-3.515     What  spet:ial  rules  must  we 

apply  for  reimbursement  of  tour  renewal 

travel  for  employees  stationed,  assigned. 

appointed  or  transferred  to/from  Alaska 

or  Hawaii' 

SES  Separation  for  Retirement 

302-3.516     What  must  we  do  before  issuing 
payment  for  SES  separation-relocation 
travel? 

302-3.517  May  we  issue  travel  advances  for 
separation  relocation? 

Authority:  5  U.S.C.  5721-5734:  20  U.S.C. 
905(a). 


Federal  Register/ Vol.  66.  No.  224 /Tuesday.  November  20.  2001  /  Rules  and  Regulations         58201 


Subpart  A— New  Appointee 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§  302-3.1     Who  is  a  new  appointee? 

A  new  appointee  is: 

(a)  An  individual  who  is  emploved 
■with  the  Federal  Government  for  the 
very  first  time  (including  an  individual 
who  has  performed  transition  activities 
under  section  3  of  the  Presidential 
Transition  Act  of  1963  (3  U.S.C.  102 
note),  and  is  appointed  in  the  same 


fiscal  year  as  the  Presidential 
inauguration); 

(b)  An  employee  who  is  returning  to 
the  Government  after  a  break  in  service 
(except  an  employee  separated  as  a 
result  of  reduction  in  force  or  transfer  of 
functions  and  is  re-employed  within 
one  year  after  such  action);  or 

(c)  A  student  trainee  assigned  to  the 
Government  upon  completion  of  his/her 

college  work. 


§302-3.2     As  a  new  appointee  or  student 
trainee  what  relocation  expenses  may  my 
agency  pay  or  reimburse  me  for  Incident  to 
a  permanent  change  of  station  to  my  first 
official  station? 

As  a  new  appointee  or  student  trainee 
being  assigned  to  a  first  official  station 
your  agency  may  or  may  not  pav  or 
reimburse  you  the  relocation  expenses 
indicated  for  the  type  of  transfer  in 
Tables  A  and  B  of  this  section.  However, 
once  the  decision  is  made  to  pav  or 
iwmburse  vour  relocation  expenses,  all 
mandatorv  relocation  allowances  are 
reimbursed,  unless  otherwise  stated  in 
the  applicable  parts  of  this  chapter. 


Table  A.— Assigned  to  First  Official  Station  in  the  Continental  United  States  (CONUS) 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse        Column  2— Relocation  allowances  that  agency  has  discretionary  au 


thonty  to  pay  or  reimburse 


^  30?-^^o°mis°ch  °'i  T^'°- ^^  *   immediate  family  member(s)  (part     U  Shipment  of  pnvately  owned  vehicle  (POV)  (pari  302-9  subpart  B  of 


302-4  of  this  chapter) 

2   Per  diem  for  employee  only  ipan  302-4  of  this  chapter; 

3-  Transportation  &  temporary  storage  of  househoia  goods  ioan  302^7 
of  this  chapter! 

4   Extended  storage  of  household  goods  ipart  302-8  of  this  chapter)'  .. 

5.  Transportation  of  a  mobile  heme  or  boat  used  as  a  pnmary  resi- 
dence in  lieu  of  the  transportation  of  household  goods  (part  302-10 
of  this  chapter) 

6  Relocation  income  tax  allowance  (RITA)  (part  302-17  of  this  chap- 
ter) ^ 


this  chapter). 


'  Note  to  Column  1.  Item  4:  Only  when  assigned  to  a  designated  isolated  official  station  in  CONUS 

Table  B.— Assigned  to  First  Official  Station  Outside  the  Continental  United  States  (OCONUS) 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse 


Column  2— Relocation  allowances  that  agency  has  discretionary  au- 
thonty  to  pay  or  reimburse 


1  Transportation  of  employee  &  immediate  family  memt>er(s)  (pari 
302-1  of  this  chapter) 

2  Per  diem  employee  only  (part  302-4)  


3.  Transportation  &  temporary  storage  of  household  goods  (part  302-7 
of  this  chapter) 

4  Extended  storage  of  household  goods  (part  302-8  of  this  chapter) 

5  Relocation  income  tax  allowance  (RITA)  (part  302-17  of  this  chap- 
ter). 


1  Shipment  of  onvately  owned  vehicle  (PQVi  (part  302-9  of  this  chap- 
ter) 

2.  Temporary  qjarters  subsistence  expense  "i"OSE'  is  not  authonzed 
in  a  foreign  area  'however  you  may  be  entitled  to  the  following 
under  the  Department  of  State  Standard  Regulations  (DSSR)  (Gov- 
emment  Civilians— Foreign  Areas  ^  whicr-i  is  available  from  the  Super- 
intendent of  Documer^ts   vVashington   DC  20402 

(a)  Foreign  Transfer  Allowance  iFTAi  (Subsistence  Expense  tor  quar- 
ters occupied  ter^poraniy  before  Departure  tror^  the  50  states  or  the 
Distnct  of  Cdunbia  to^  a  otticiai  station  m  a  foreign  area  incident  to 
a  permanent  change  o'  staiiori  and  travel  to  first  official  station  over- 
seas 

(b)  Temporary  quarters  subsistence  expenses  (TQSE)  when  a  transfer 
IS  authonzed  tc  a  foreign  a'ea 

(c)  The  miscellaneous  expense  portion  of  the  fta  is  authonzed  inci- 
dent to  first  official  station  trave^  to  a  foreign  a^ea 

3  Use  of  relocation  service  companies  onv  A-hen  iranster  is  to  AlasKa 
or  Hawaii  ipan  302- 1 2  of  this  chapter: 

4  Home  marveling  incentives  only  when  transfer  is  to  a  non-toreign 
OCONUS  area  (part  302-15  of  this  chapter) 


§  302-3.3    As  a  new  appointee,  are  there 
any  expenses  that  my  agency  will  not  pay? 

Yes.  as  a  new  employee,  your  agencv 
will  not  pay  for  expenses  that  are  not 
listed  in  §  302-3.2  (e.g..  per  diem  for 
family,  cost  of  househunting  trip, 
miscellaneous  expense  allowance,  etc.). 


§  302-3.4     If  my  agency  authorizes  me 
allowances  for  relocation,  must  it  pay  all  of 
the  expenses  listed  in  §  302-3.2'' 

Yes.  if  your  agency  authorizes  vou 
allowances  for  relocation,  it  must  pay 
all  of  the  expenses  listed  in  §  302-3.2. 


§  302-3.5     If  I  travel  to  my  first  official 
station  before  I  have  been  appointed,  will  I 
be  reimbursed  for  my  relocation  expenses? 

Generally,  you  may  not  be  reimbursed 
for  relocation  expenses  incurred  before 
you  have  been  appointed  to  a  Federal 
position  and  signed  an  agreement  to 
remain  in  Gny  ernment  ser\'ice  for  12 
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months  after  appointment.  However 
there  is  an  exception  for  appointees  who 
have  performed  Presidential  transition 
activities.  Such  appointees  may  be 
reimbursed  allowable  travel  and 
transportation  expenses  incurred  at  any 
time  following  the  most  recent 
Presidential  election  once  they  have 
signed  a  service  agreement.  However, 
appointment  must  occur  in  the  same 
fiscal  vear  as  the  Presidential  transition 
activities. 


Subpart  B— Transferred  Employees 

§302-3.100     What  is  a  transferred 
employee? 

A  transferred  employee  is  an 
emplovee  who  transfers  from  one 
official  station  to  another.  This  may  also 
include  employees  separated  as  a  result 
of  reduction  in  force  or  transfer  of 
functions  who  are  re-employed  within 
one  year  after  such  separation. 


§  302-3.1 01     As  a  transferred  employee 
wfiat  relocation  allowances  must  my 
agency  pay  or  reimburse  me  for  incident  to 
a  permanent  change  of  station? 

As  a  transferred  employee  there  are 
mandatory  and  discretionary  relocation 
expenses.  Once  an  agency  decision  is 
made  to  pav  or  reimburse  relocation 
expenses  indicated  for  the  type  of 
transfer  in  tables  (A)  through  (I)  of  this 
section,  all  the  mandatory  allowance 
must  be  paid  or  reimbursed,  unless 
otherwise  stated  in  the  applicable  parts. 
The  discretionary  relocation  allowances 
indicated  in  tables  (A)  through  (I)  of  this 
section  may  or  may  not  be  paid  by  the 
agency. 


Table  A.— Transfer  Between  Official  Stations  in  the  Continental  United  States  (CONUS) 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse 


Column  2 — Relocation  allowances  that  agency  has  discretionary  au- 
thonty  to  pay  or  reimburse 


1  Transportation  &  per  diem  for  employee  &  immediate  family  mem-     1.  Househunting  per  diem  &  transportation,  employee  &  spouse  only 
ber(s)  (pan  302-^  of  this  chapter)  I      (pari  302-5  of  this  chapter) 

2  Miscellaneous  moving  expense  (pan  302-16  of  this  chapter)  I  2  Temporary  quarters  subsistence  expense  (TQSE)  (part  302-6  of  this 

chapter) 

3  Sell  or  buy  residence  transactions  or  lease  termination  expenses     3  Shipment  of  privately  owned  vehicle  (POV)  (part  302-9,  subpart  B  of 
(part  302-1 1  of  this  chapter)  this  chapter) 

4  Transportation  &  temporary  storage  of  household  goods  (pan  302-7     4  Use  of  relocation  service  companies  (part  302-12  of  this  chapter) 


of  this  chapter) 

5  Extended  storage  of  household  goods  ipan  302-8  of  this  chapter) ' 

6  Transportation  of  a  mobile  home  or  boat  used  as  a  primary  resi- 
dence in  lieu  of  the  transportation  of  household  goods  (part  302-10 
of  this  chapter) 

7  Relocation  income  tax  allowance  (RITA)  (part  302-17  of  this  chap- 
ter) 


5,  Property  management  services  (part  302-15  of  this  chapter) 

6.  Home  marketing  incentives  (part  302-14  of  this  chapter). 


'  Note  to  Column  1.  Item  5:  Only  when  assigned  to  a  designated  isolated  official  station  m  CONUS 
Table  B.— Transfer  From  CONUS  to  an  Official  Station  Outside  the  Continental  United  States  (OCONUS) 


Column  1  —Relocation  allowances  that  agency  must  pay  or  reimburse 


Column  2— Relocation  allowances  that  agency  has  discretionary  au- 
thonty  to  pay  or  reimburse 


1  Transportation  &  per  diem  tor  employee  &  immediate  family  mem-  '  1.  Temporary  quarters  subsistence  expense  (TQSE)  is  not  authonzed 
ber(s)  (pan  302-4  of  this  chapter)  '      in  a  foreign  area,  however,  you  may  t>e  entitled  to  the  following 

under  the  Department  of  State  Standardized  Regulations  (DSSR) 
(Government  Civilians-Foreign  Areas) 

(a)  A  Foreign  Transfer  Allowance  (FTA)  for  quarters  occupied  tempo- 
rarily t>efore  departure  from  the  50  states  or  the  Distnct  of  Columbia 
for  a  official  station  in  a  foreign  area  incident  to  a  permanent  change 
of  station  and  travel  to  first  official  station  overseas 

(b)  Temporary  quarters  subsistence  allowance  (TQSA) 

2  Miscellaneous  expense  allowance  ipart  302-16  of  this  chapten  2.  Property  management  services  (part  302-15  of  this  chapter) 

3  Transportation  &  temporary  storage  ot  household  goods  (part  302-7    3  Shipment  of  a  pnvately  owned  vehicle  (part  302-9  of  this  chapter). 
this  chapter)  j 

4  Extended  storage  of  household  goods  (part  302-8  of  this  chapter)  ...  |  4.  Use  of  relocation  service  companies  when  transfer  is  to  Alaska  or 

Hawaii  (part  302-12  of  this  chapter) 

5  Relocation  income  tax  allowance  iRITA)  (part  302-17  of  this  chap-     5.  Home  marketing  incentives  when  transfer  is  to  Alaska  or  Hawaii 
ter)V  I      (part  301-15  of  this  chapter) 


'  Note  to  Column  1,  item  5.  Allowed  when  old  and  new  official  stations  are  located  in  the  United  States.  Also  allowed  when  instead  of  being 
returned  to  the  former  non-toreign  area  official  station  an  employee  is  transferred  m  the  interest  of  the  Govemment  to  a  different  non-foreign 
area  official  station  than  from  the  official  station  from  which  transferred  when  assigned  to  the  foreign  official  station. 

Table  C— Transfer  From  OCONUS  Official  Station  to  an  Official  Station  in  CONUS 


Column  1  —Relocation  allowances  that  agency  must  pay  or  reimtxirse 


Column  2 — Relocation  allowances  that  agency  has  discretionary  au- 
thonty  to  pay  or  reimburse 


1  Transportation  &  per  diem  for  employee  &  immediate  family  mem-     1    Shipment  of  a  pnvately  owned  vehicle  (part  302-9  of  this  chapter). 
ber(s)  (part  302-4  of  this  chapter)  . 

2  Temporary  quarters  subsistence  expense  (TQSE)  (part  302-6  of  this 
chapter) ' 
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TABLE  C.-Transfer  From  OCONUS  Official  Station  to  an  Official  Station  in  CONUS-Contmued 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse        Column  2— Relocation  allowances  that  agency  has  discretionary  au- 
thonty  to  pay  or  reimburse 


3.  Miscellaneous  expense  allowance  (pan  302-16  of  this  chapter), 

4,  Sell  &  buy  residence  transaction  expenses  or  lease  termination  ex- 
penses (pan  302-1 1  of  this  chapter  s 

5  Transportation  &  temporary  storage  o*  household  goods  (pan  302-7 
of  this  chapter) 

6-  Extended  storage  ot  household  goods  only  when  assigned  to  a  des- 
ignated isolated  official  station  in  CONUS  (part  302-8  of  tms  chapter). 

7.  Relocation  income  tax  allowance  (RITA)  (pan  302-1'  o'  this  chao- 
ter)  *^ 


res.?e°n^'?uarterT"  ''  ^""^  ^^  ^  ^^^^  '''^^'  '^^  ^^^"^  ^^^  ^  authonzed  preceding  final  departure  subsequent  to  the  necessary  vacating  of 

rPtum°eri  fn  S'Vol^o!' r!*.®n"]  *'■  ^"°'^®'^  "^u®"  P'°  ^""^  ""^^  °"'^'^'  ^'^"°"-  ^'^  '^^'^^  m  the  United  Stales  Aisc  aiioweo  when  ,nstead  o*  Demo 
returned  to  the  former  non-foreign  area  official  station  an  emplovee  is  transferred  ir  the  -ntere^t  of  me  GovemmenrTo  T  riiffpr^nf  no.  .^^  oS 
area  official  station  than  from  the  official  station  from  which  transferred  when  assigned  to  The  lorlign  otfVaai  s°anon  ^on-toreign 

Table  D.— Transfer  Between  OCONUS  Official  Stations 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse         Columr  2— Relocation  allowances  that  agency  has  discretionary  au 


thonty  to  pay  or  reimburse 


'bL"s)'Kt2i^;rc";ap;er''°^" '  '""^''^'^  '^""^  "^"- '  ,^s::'"  °'  ^  ^^-'^-^  --^  -^--^  '^q^*  '^^^  302-9  of  th. 

^  Jh^aXr"^  ''''^''^'^  subsistence  expense  iTQSE)  (part  302^  of  this     2  Property  management  services  .pan  302-15  of  this  chapter), 

3  Transportation  &  temporary  storage  of  household  goods  (part  302-7 
of  this  chapter) 

4  Miscellaneous  expense  allowance  (part  302-16  of  this  chapter) 

5  Extended  storage  of  household  goods  (part  302-8  of  this  chapter) 

6  Relocation  income  tax  allowance  (RiTA)  (pan  302-17  of  this  chat>- 
ter)  ^^ 


'  Note  to  Column  1.  item  2:  TQSA  may  be  authonzed  under  the  DSSR, 

Table  E— Tour  Renewal  Agreement  Travel 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse         Column  2— Relocation  allowances  that  agency  has  discretionary  au 
thonty  to  pay  or  reimburse 


1  Transportation  for  employee  &  immediate  family  member(s)  (part 
302-4  of  this  chapter) 

2  Per  diem  for  employee  only  (part  302-4  of  this  chapter) 


Table  F.— Return  From  OCONUS  Official  Station  to  Place  of  Actual  Residence  for  Separation 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse         Column  2— Relocation  allowances  that  agency  has  discretionar\  au- 
■  thonty  tc  pay  c  reimburse 


1    Transportation  for  employee  &  immediate  family  member(s)  (part 

302^  of  this  chapter) 
2.  Per  diem  for  employee  only  (part  302-4  of  this  chapter) 
3  Transportation  &  temporary  storage  of  household  goods  (part  302-7 

of  this  chapter) 


1    Shipment  of  a  pnvately  owned  vehK:le  (POV)  ipan  302-9  of  this 


chapter 


Table  G.—  Last  Move  Home  for  SES  Career  Appointees  Upon  Separation 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse         Column  2— Relocation  allowances  that  agency  has  discretionarv  au- 
thonty  tc  pay  or  reimburse 


^  aoi^^V°V°l  ^""P'"^®^  *   immediate  family  memberts)  part     i    Shipment  of  pnvately  owned  vehrcie  (POV)  (part  302-9,  subpart  B  of 


302-4  of  this  chapter) 

2.  Per  diem  for  empkjyee  only  (part  302-4  ot  this  chapter) 

3.  Transportation  &  temporary  storage  of  household  goods  (part  302-7 
of  this  chapter) 

4  Transportation  of  a  mobile  home  or  boat  used  as  a  pnmary  resi- 
dence in  lieu  of  the  transportation  of  househoW  goods  (part  302-10 
of  this  chapter). 


this  chapter! 
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Table  H.— Temporary  Change  of  Station  (TCS) 


Column  1— Relocation  allowances  that  agency  must  pay  or  reimburse 


1  Transportation  &  per  diem  for  employee  &  immediate  family  mem- 
ber(s)  (part  302-4  ot  tfiis  chapter) 

2  Miscellaneous  expense  allowance  (part  302-16  of  ttiis  chapter)  


3  Transportation  &  temporary  storage  of  household  goods  (pan  302-7 
of  this  chapter) 

4  Transportation  of  a  mobile  home  or  boat  used  as  a  primary  resi- 
dence in  lieu  of  the  transportation  of  household  goods  (part  302-10 
of  this  chapter) 

5  Transportation  of  a  privately  owned  vehicle  (P0V)(part  302-9,  sub- 
part B  of  this  chapter) 

6  Relocation  income  tax  allowance  (RITA)  (part  302-17  of  ttiis  chap- 
ter) 

7  Property  management  services  (part  302-15  of  this  chapter). 


Column  2— Relocation  allowances  that  agency  has  discretionary  au- 
thority to  pay  or  reimburse 


1 .  Househunting  trip  expenses  (part  302-5  of  this  chapter) 

2.  Temporary  quarters  subsistence  expense  (TOSE)  (part  302-€  of  this 
chapter) 


Table  I.— Assignment  Under  the  Government  Employees  Training  Act  (5  U.S.C.  4109)  ^ 


1  Transportation  of  employee  &  immediate  family  member(s)  (part  302-4  of  this  chapter) 

2  Per  Diem  for  employee  (part  302^  of  this  chapter) 

3  Movement  of  household  goods  &  temporary  storage  (part  302-7  of  this  chapter). 

'  Note  to  Table  I:  The  allowances  listed  in  Table 
a  pernaanent  change  of  station 


may  be  authorized  in  lieu  of  per  diem  or  actual  expense  allowances  This  is  not  considered 


Subpart  C — Types  of  Transfers 

Relocation  of  Two  or  More  Employed 
Immediate  Family  Members 

§  302-3.200    When  a  member  of  my 
Immediate  family  who  is  also  an  employee 
and  I  are  transferring  to  the  same  official 
station,  may  we  both  receive  allowances  for 
relocation? 

Yes.  if  vou  dnd  dn  immediate  familv 
mpmber(s)  are  both  empluyee^  and  are 
tran.sferring  to  the  same  official  station 
in  the  interest  of  the  Government,  the 
allowances  under  this  chapter  apply 
either  to. 

(a)  Each  employee  separately  and  the 
other  is  not  eligible  as  an  immediate 
family  member(s);  or 

(b)  Only  one  of  the  employees 
considered  as  head  (if  the  household 
and  the  other  is  eligible  as  an  immediate 
family  member(s)  on  the  first 
employee's  TA. 

§  302-3.201     If  my  immediate  family 
member  and  I  both  transfer  to  the  same 
official  station  in  the  interest  of  the 
Government,  may  we  both  claim  the  same 
relocation  expenses? 

No.  when  separat''  allnwances  are 
authorized  under  thi>  «i  .M)2-3.201.  the 
employing  agency  or  agencies  shall  not 
make  duplicate  reimbursement  for  the 
same  cldimt'd  expenses 

§  302-3.202    If  my  immediate  family 
memt)er  and  I  tioth  transfer  to  the  same 
official  station,  may  we  t>oth  claim  the  same 
relocation  allowances  for  the  same  non- 
employee  family  memt>er? 

No.  when  both  vou  and  your 
immediate  familv  member  transfer  in 


the  interest  of  the  Government,  you 
must  provide  your  agency  with  the 
name(s)  of  non-employee  family 
meraber(s)  who  will  receive  allowances 
under  each  of  your  TA.  Only  one  of  you 
may  claim  allowances  for  a  non- 
employee  member(s)  of  your  immediate 
family  (non-employee  members  may 
onlv  be  on  one  TA). 

§302-3.203     If  I  am  transferring  in  the 
interest  of  the  Government  and  my 
employed  immediate  family  memt)er(s) 
transfer  Is  not  in  the  interest  of  the 
Government,  will  he/she  receive  relocation 
allowances? 

Yas,  your  employed  immediate  family 
meraberfs)  whose  transfer  is  not  in  the 
interest  of  the  Government  will  receive 
relocation  allowances,  but  solely  as  a 
member  of  your  immediate  family. 

§302-3.204     When  an  employed  immediate 
family  memljer  and  I  are  transferring  in  the 
interest  of  the  Government,  what 
information  must  we  submit  to  our  agency? 

When  you  and  an  employed 
immediate  family  member  are 
transferring  in  the  interest  of  the 
Government,  you  both  must  provide: 

(a)  A  signed  document  stating  which 
method  of  authorization  you  select 
(separate  or  one  single  authorization); 
and 

(b)  Your  agency  with  a  written  and 
signed  copy  of  the  names  of  which  non- 
employee  member(s)  will  receive 
allowances  under  your  TA;  if  you  select 
to  receive  separate  TAs. 


Reduction  in  Force  Relocation 

§  302-3.205    If  my  transfer  is  involuntary 
(due  to  i.e.,  reduction  in  force,  cessation,  or 
transfer  of  work),  is  it  considered  to  be  in 
the  interest  of  the  Government? 

Yes,  an  involuntary  transfer  (i.e.,  due 
to  reduction  in  force,  cessation,  or 
transfer  of  work)  is  considered  to  be  in 
the  interest  of  the  Government 

§  302-3.206    If  I  am  Ve-employed  after  a 
separation  by  reduction  in  force  or  transfer 
of  functions,  may  my  agency  pay  me  a 
relocation  allowance? 

Y'es.  if  vou  are  re-employed  after  a 
separation  bv  reduction  in  force  or 
transfer  of  function,  your  agency  may 
pay  vou  a  relocation  allowance  under 
the  conditions  of  this  chapter  if: 

(a)  You  are  employed  within  one  year 
of  your  involuntary  separation  date; 

(b)  Your  new  appointment  is  not 
temporary:  and 

(c)  Your  new  appointment  is  at  a 
different  duty  station  from  where  your 
separation  oc:curred  and  meets  the 
mileage  criteria  in  §  302-2.6  of  this 
chapter  for  short  distance  relocation. 

Overseas  Assignment  and  Return 

§  302-3.207    Am  I  eligible  to  receive 
relocation  allowances  for  overseas 
assignment  and  return  travel? 

You  may  be  eligible  to  receive 
relocation  allowances  for  overseas 
assignment  and  return  travel  if  you  are: 

(a)  An  employee  transferring  to.  from, 
or  between  official  stations  OCONUS;  or 

(b)  A  new  appointee  to  a  position 
OCONUS  and  at  the  time  of  vour 
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appointment  your  residence  is  in  an 
area  other  than  your  post  of  duty. 

§  302-3.208  What  relocation  expenses  will 
my  agency  pay  for  my  overseas  assignment 
and  return? 

To  determine  what  relocation 
expenses  your  agency  will  pay  for  your 
overseas  assignment  and  return,  see: 

(a)  Section  302-3.2  if  you  are  a  new 
appointee:  or 

(bj  Section  302-3.101  if  you  are  a 
transferred  employee. 

Oversea.s  Tour  Renewal  .Agreement 

§302-3.209  What  is  overseas  tour  renewal 
travel? 

Overseas  tour  renewal  travel  refers  to 
travel  of  you  and  your  immediate  family 
returning  to  your  home  in  the 
continental  U.S..  Alaska,  or  Hawaii 
between  overseas  tours  of  duty.  See 
§  302-2.222  for  travel  to  an  actual  place 
of  residence  in  other  than  the  United 
States 

§302-3.210    What  is  an  overseas  tour  of 
duty? 

An  overseas  tour  of  duty  is  an 
assignment  to  a  post  of  duty  outside  the 
continental  United  States,  Alaska  or 
Hawaii. 

§  302-3.21 1     What  is  an  allowance  for 
overseas  tour  renewal  travel? 

An  allowance  for  overseas  tour 
renewal  travel  is  a  reimbursement  for 
you  and  your  immediate  familv  of 
roundtrip  travel  and  transportation 
expenses  between  \our  overseas  post  ui 
dutv  and  vour  actual  place  of  residence 
in  the  U.S. 

§  302-3.21 2     How  do  I  know  if  I  am  eligible 
to  receive  an  allowance  for  overseas  tour 
renewal  travel? 

You  are  eligible  to  receive  an 
allowance  for  overseas  tour  renewal 
travel  if: 

(a)  You  are  on  an  overseas 
assignment,  and  you  ha^ve  completed 
your  tour  of  duty  and  satisfactorily 
completed  your  service  agreement  time 
period;  and 

(b)  You  are  on  an  overseas  assignment 
and  you  have  signed  a  new  service 
agreement  to  remain  at  your  overseas 
post  or  to  transfer  to  another  overseas 
post  of  duty;  or 

(c)  You  meet  the  requirements  and  are 
eligible  for  tour  renewal  travel  from 
Alaska  or  Ilavvaii  under  '^302-3.214. 

§  302-3.21 3    What  allowances  will  I  receive 
for  tour  renewal  travel? 

For  tour  renewal  travel,  you  will 
receive  payment  for  those  authorized 
expenses  as  stated  in  item  five  of  Tables 
Aand  B  of  §302-3  101 


§302-3.214     May  I  receive  reimbursement 
for  tour  renewal  travel  when  my  travel  Is 
between  two  places  within  the  United 
States? 

You  may  only  receive  reimbursement 
for  tour  renewal  travel  when  vfiur  lours 
are  between  two  places  within  the  U.S. 
if  you  are  an  employee  who  is  traveling 
from  Alaska  or  Hawaii,  and: 

(a)  You  will  continue  to  serve 
consecutive  tours  of  duty  within  the 
same  state  from  which  you're  traveling, 
and  on  September  8,  1982  you  were: 

(1)  Serving  your  tour  in  one  of  these 
areas  and  have  continued  to  do  so;  or 

(2)  En  route  to  a  post  of  dutv  in 
.\iaska  or  Hawaii  under  a  written 
ser\-ice  agreement  to  serve  a  tour  of 
duty:  or 

(3)  In  the  process  of  performing  a  tour 
renewal  travel  and  has  since  then 
entered  into  another  tour  of  duty  in 
Alaska  or  Hawaii: 

(b)  Tour  renewal  agreement  travel  for 
recruiting  or  retention  purposes  is 
limited  to  two  round  trips  beginning 
within  5  years  after  the  date  the 
employee  first  begins  any  period  of 
consecutive  tours  of  duty  in  Alaska  or 
Hawaii.  Employees  shall  be  advised  in 
writing  of  this  limitation:  or 

(c)  You  are  traveling  due  to  your 
agency's  mission  to  recruit  or  retain  vou 
as  an  employee  to  fulfill  a  position  that 
requires  a  special  skilled  employee  or  to 
fill  a  position  in  a  remote  area. 

§  302-3.21 5    Will  I  be  reimbursed  for  tour 
renewal  travel  from  a  post  of  duty  in  Hawaii 
and  return  to  a  post  of  duty  in  Alaska  or  tor 
such  travel  from  a  post  of  duty  in  Alaska 
and  return  to  a  post  of  duty  in  Hawaii? 

No.  you  will  not  be  reimbursed  for 
tour  renewal  travel  unless  vour  return 
travel  is  to  a  post  of  duty  in  the  same 
State  that  you  traveled  from 

§302-3.216    When  must  I  begin  my  first 
tour  renewal  travel  from  Alaska  or  Hawaii? 

You  must  begin  your  first  tour 
renewal  travel  within  5  years  of  vour 

first  consecutive  tours  in  either  Alaska 
or  Hawaii. 

§  302-3.21 7    Will  my  family  or  I  receive  per 
diem  tor  en  route  travel  from  my  post  of 
duty  to  my  actual  place  of  residence  in  the 
U.S.? 

No.  your  familv  will  not  receive  per 
diem  for  en  route  travel  from  vour  post 
of  duty  to  your  actual  place  of  residence 
in  the  U.S.  and  return  to  the  same  or  a 
different  post  of  dutv 

§302-3.218     Are  there  any  special 
circumstances  when  my  agency  may 
authorize  nf>e  travel  and  transportation 
expenses  for  my  tour  renewal  travel  in 
Alaska  or  Hawaii? 

Other  than  as  specified  in  §§  302- 
3.209  through  302-3.226.  your  agency 


head  will  only  authorize  travel  and 
transportation  expenses  for  vour  tour 
renewal  travel  in  Alaska  or  Hawaii  if  it 
determines  that: 

(a)  Agency  staffing  needs  are  required 
to  recruit  or  retain  employees  at  a  post 
of  duty  in  Alaska  or  Hawaii;  or 

lb)  'Your  agency  is  in  need  to  recruit 
employees  with  special  skills  and 
knowledge  and/or  to  fill  positions  in 
remote  areas. 

§302-3.219     Is  there  a  limit  on  how  many 
times  I  may  receive  reimbursement  for  tour 
renewal  travel? 

(a)  If  you  are  stationed  in  a  foreign 
area  or  in  an  area  other  than  Alaska  or 
Hawaii,  your  agency  may  reimburse  you 
for  one  overseas  tour  renewal  trip  for 
each  time  you  complete  vour  ser\'ice 
agreement,  which  is  related  to  vour  post 
of  duty. 

(b)  For  recruiting  and  retention 
purposes  of  consecutive  tours  served 
within  Alaska  and  Hawaii,  vour  agency 
may  reimburse  you  a  maximum  of  two 
round  trips  which  must  begin  within  5 
years  after  the  date  of  vnur  first  tour 

§  302-3.220     May  my  family  and  I  travel  to 
another  U.S.  location  (other  than  from  my 
actual  place  of  residence)  under  my  tour 
renewal  agreement^ 

Yes.  you  and  your  family  may  travel 
to  another  U.S.  location  (other  than  from 
your  actual  place  of  residence)  under 
your  tour  renewal  agreement  However, 
vour  agenc  y  will  only  reimburse  you  for 
the  amount  of  authorized  expenses  from 
your  post  of  duty  to  your  actual  place 
of  residence  and  return  (as  appropriate) 
on  a  usually  traveled  route. 

Note  to  §  302-3.220:  If  your  actual  place  of 
residence  is  located  in  the  U.S..  you  and  your 
family  must  spend  a  substantial  amount  of 
time  in  the  U.S.  in  order  to  receive 
reimbursement. 

§  302-3.221     If  I  travel  to  another  place  in 
the  U.S.  (ott>er  than  my  actual  place  of 
residence)  am  I  required  to  spend  time  at 
my  actual  place  of  residence  to  receive 
reimbursement? 

No.  you  are  not  required  to  spend 
time  at  vour  actual  place  of  residence  to 
receive  reimbursement  if  you  travel  to 
another  place  in  the  U.S.  (other  than 
vour  actual  place  of  residence). 

§  302-3.222     Will  I  be  reimbursed  if  I  travel 
to  another  overseas  location  (instead  of  the 
U.S.)? 

If  you  travel  to  another  overseas 
location  (instead  of  the  U.S.),  you  will 
be  reimbursed  only  if  vour  actual 
residence  is  within  that  country  in 
which  you  are  taking  your  leave,  and 
then  you  will  only  be  reimbursed  vour 
authorized  travel  and  transportation 
expenses.  You  will  have  to  pav  any 
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expense(s)  above  your  authorized 
amount. 

§  302-3.223    What  tiappens  if  I  violate  my 
new  service  agreement  under  a  tour 
renewal  assignment? 

If  you  fail  to  complete  your  period  of 
service  under  your  new  service 
agreement  for  reasons  that  are  not 
acceptable  to  your  agency,  you  must  pay 
the  Government: 

(a)  .All  trrinspnrtation  and  per  diem 
expenses  that  vou  received  during  your 
service  agreement  period  for  tour 
renewal  travel  of  you  and  your 
immediate  family: 

(b)  Transportation  expenses  for  family 
members  who  traveled  directly  from 
vour  former  post  of  duty  to  your  current 
post  of  duty;  and 

(c)  All  transportation  expenses  for 
shipment  of  household  goods  from  your 
former  post  to  your  current  post  of  duty. 

§302-3.224     If  I  violate  my  new  service 
agreement,  will  the  Government  reimburse 
me  for  return  travel  and  transportation  to 
my  actual  place  of  residence? 

If  you  violate  your  new  service 
agreement,  the  Government  will 
reimburse  vou  for  return  travel  and 
transportation  to  your  actual  place  of 
residence  only  if  you  did  not  receive  all 
of  your  allowances  under  a  previous 
service  agreement  in  which  you 
successfully  completed  your  required 
period  of  service.  The  Government  will 
then  authorize  you  reimbursement  cost 
for  return  travel  and  transportation 
expenses  from  your  former  post  of  duty 
to  jour  actual  place  of  residence.  If 
there  is  any  additional  cost  you  must 
pay  the  difference. 

Prior  Return  of  Immediate  Family 
Members 

§  302-3.225     If  my  immediate  family 
member(s)  return  to  the  U.S.  before  me.  will 
I  be  reimtxjrsed  for  transporting  part  of  my 
household  goods  witti  my  family  and  the 
rest  of  my  household  goods  when  I  return? 

Yes,  if  your  family  member(s)  return 
to  the  L'.S  before  you.  you  will  be 
reimbursed  for  transporting  part  of  your 
household  goods  with  your  family  and 
the  rest  of  the  household  goods  when 
you  return  as  long  as  the  combined 
weight  of  the  two  shipments  does  not 
exceed  your  total  authorized  weight 
limit. 

§  302-3.226    Will  the  Government 
reimburse  me  If  I  am  not  eligible  to  return 
with  my  immediate  family  nr»ember(s)  to  the 
U.S.  arvd  choose  to  send  them  at  my  own 
expense? 

Yes,  if  you  pay  for  the  prior  return  of 
your  eligible  immediate  family 
member(s).  you  will  be  reimbursed 
when  you  become  eligible  for  return 


travel  and  transportation,  you  must 
provide  your  agency  with  all  receipts 
and  documentation  to  support  your 
cost.  Your  agency  will  then  reimburse 
your  expenses,  not  to  exceed  your 
authorized  allowance. 

§  302-3.227    If  I  become  divorced  from  my 
spouse  while  OCONUS  will  I  receive 
reimbursement  to  return  my  former  spouse 
and  dependents  to  the  U.S.? 

Yes.  if  you  become  divorced  from 
vour  spouse  while  OCONUS,  you  will 
receive  reimbursement  to  return  your 
former  spouse  and  dependents  to  their 
place  of  actual  residence  within  or 
outside  CONUS. 

§  302-3.228     Is  my  dependent  who  turned 
21  while  overseas  entitled  to  return  travel  to 
my  place  of  actual  residence  at  the  expense 
of  the  Government? 

Your  dependent  who  turned  21  while 
overseas  is  entitled  to  return  travel  to 
vour  place  of  actual  residence  at  the 
expense  of  the  Government  only  if  your 
dependent  traveled  overseas  as  "your 
dependent  under  your  TA,  but  not 
beyond  the  end  of  your  current  agreed 
tour  of  duty 

Subpart  D — Relocation  Separation 
Overseas  to  U.S.  Return  for  Separation 

§  302-3.300    Must  my  agency  pay  for  return 
relocation  expenses  for  my  immediate 
family  and  me  once  I  have  completed  my 
duty  OCONUS? 

Yes,  once  you  have  completed  your 
duty  OCONUS  as  specified  in  your 
service  agreement,  your  agency  must 
pay  one-way  transportation  expenses  for 
you,  for  your  family  member(s),  and  for 
your  household  goods. 

§  302-3.301     May  I  transport  my  household 
goods  to  a  location  other  than  my  actual 
place  of  residence  when  I  separate  from  the 
Government? 

Yes.  if  you  have  successfully 
completed  your  service  agreement,  you 
may  transport  your  household  goods  to 
a  location  other  than  your  actual  place 
of  residence  when  you  separate  from  the 
Government.  However,  the  cost  carmot 
exceed  what  it  would  cost  to  your  actual 
place  of  residence.  Any  additional  cost 
will  be  borne  by  you. 

§  302-3.302     May  my  agency  pay  for  my 
immediate  family  member(s)  and  my 
household  goods  to  be  returned  to  the  U.S. 
before  I  complete  my  service  agreement? 

Yes,  your  agency  may  pay  for  your 
immediate  family  member(s)  and  your 
household  goods  to  be  returned  to  the 
U  S.  before  you  complete  your  service 
agreement.  However,  yoiar  reason  for  not 
completing  your  service  agreement  must 
be  determined  by  your  agency  as 


compassionate  in  nature  or  for 
circumstances  beyond  your  control. 

§  302-3.303    May  I  claim  reimbursement  for 
the  return  of  my  immediate  family 
member(s)  or  household  goods  more  than 
once  under  one  service  agreement? 

No,  you  cannot  claim  reimbursement 
for  the  return  of  your  immediate  family 
member(s)  or  household  goods  more 
than  once  under  one  service  agreement. 

SES  Separation  for  Retirement 

§  302-3.304    Who  is  entitled  to  SES 
separation  relocation  allowances? 

You  are  entitled  to  SES  separation 
relocation  allowances  if  you  meet  the 
conditions  in  §  302-3.307  and  you  are: 

(a)  A  career  appointee  to  the  SES  as 
defined  in  5  U.S.C.  3132(a)(4);  or 

(b)  A  non-SES  appointee  who  elects  to 
retain  SES  retirement  benefits  and: 

(1)  Has  a  basic  rate  of  pay  at  Level  V 
of  the  Executive  .Schedule  or  higher;  or 

(2)  Was  previously  a  career  appointee 
in  the  SES:  or 

(3)  Elected  under  5  U.S.C.  3392(c)  to 
retain  SES  retirement  benefits;  or 

(c)  A  Medical  Center  Director  who: 

(1)  Served  as  a  director  of  a 
Department  of  Veterans  Affairs  medical 
center  under  38  U.S.C.  4103(a)(8)  as  in 
effect  on  November  17.  1988;  or 

(2)  Separated  from  Government 
service  on  or  after  October  2.  1992;  or 

(3)  Is  not  covered  in  paragraphs  (a)  or 
(b)  of  this  section;  or 

(d)  An  immediate  family  member  of 
an  SES  employee  who  died: 

(1)  In  Government  service  on  or  after 
January  1.  1994;  or 

(2)  After  separating  from  Govenunent 
ser\'ice  but  before  travel  and/or 
transportation  authorized  under  this 
subpart  were  completed. 

§  302-3.305    Who  is  not  eligible  for  SES 
separation  relocation  expense  allowances? 

You  are  not  eligible  for  SES 
separation  relocation  expense 
allowances  if: 

(a)  You  are  a  career  appointee  to  an 
SES  position,  and  your  appointment  is 
a  limited  term,  limited  emergency,  or  a 
noncareer  appointment.  (See  5  U.S.C. 
3132(a)(5)  through  (7));  or 

(b)  You  are  an  appointee  to  the 
Government  but  do  not  meet  the  criteria 
status  within  §  302-3.304 

§  302-3.306    If  I  meet  the  conditions  in 
§302-3.307,  what  expenses  am  I  allowed 
under  separation  for  retirement  travel? 

If  you  meet  the  conditions  in  §  302- 
3.307,  see  item  7  of  Tables  A  and  C  in 
§302.3.101. 
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§  302-3.307  Under  what  conditions  may  I 
receive  separation  relocation  travel  for  my 
family  and  me? 

You  may  receive  separation  relocation 
travel  for  you  and  your  family  if: 

(a)  You  are  a  career  appointee  as 
defined  in  5  U.S.C.  3132(a)(4),  and  you 
were  transferred  or  reassigned 
geographically  in  the  interest  of  and  at 
the  expense  of  the  Government  from  one 
official  station  to  another  for  permanent 
duty  from: 

(1)  An  SES  career  appointment  to 
another  SES  career  appointment;  or 

(2)  An  SES  career  appointment  to  an 
appointment  outside  the  SES  at  a  rate  of 
pay  equal  to  or  higher  than  Level  V  of 
the  Executive  Schedule,  and  the 
employee  elects  to  retain  SES  retirement 
benefits  under  5  U.S.C.  3392:  or 

(3)  A  non-SES  career  appointment  at 
the  time  of  your  transfer  or  assignment, 
which  includes  an  appointment  in  a 
civil  service  position  outside  the  SES.  to 
an  SES  career  appointment; 

(b)  At  the  time  of  the  transfer  or 
reassignment: 

(1)  You  were  eligible  to  receive  an 
annuity  for  optional  retirement  under 
section  8336(a).  (b),  (c).  (e),  (f),  or  (j)  or 
subchapter  III  of  chapter  83  (Civil 
Service  Retirement  System  (GSRS))  or 
under  section  8412  of  subchapter  II  of 
chapter  84  (Federal  Employees 
Retirement  Svstem  (FERS)j  of  title.  5 
U.S.C;  or 

(2)  You  were  within  5  years  of 
eligibility  to  receive  an  annuity  for 
optional  retirement  under  one  of  the 
authorities  in  paragraph  (b)(1)  of  this 
section;  or 

(3)  You  were  eligible  to  receive  an 
annuity  based  on  discontinued  service 
retirement  or  early  voluntary  retirement 
under  an  OPM  authorization,  under 
section  8336(d)  of  subchapter  III  of 
chapter  83.  or  under  8414(b)  of 
subchapter  II  of  chapter  84  of  title  5, 
U.S.C; 

(c)  You  separate  from  Federal  service 
on  or  after  September  22.  1988; 

(d)  You  are  eligible  to  receive  an 
annuity  upon  separation  (or,  in  the  case 
of  death,  you  met  the  requirements  for 
being  considered  eligible  to  receive  an 
annuity,  as  of  the  date  of  death)  under 
the  provisions  of  subchapter  III  of 
chapter  83  (GSRS)  or  chapter  84  (FERS) 
of  title  5,  use.  including  an  annuity 
based  on  optional  retirement, 
discontinued  service  retirement,  early 
voluntary  retirement  under  an  OPM 
authorization,  or  disability  retirement; 
and 

(e)  You  have  not  previously  received 
separation  relocation  benefits  from  the 
Govenunent  for  retirement. 


§  302-3.308    Do  I  have  to  provide  my 
agency  with  any  special  documents  before 
receiving  reimbursement  for  moving 
expenses? 

Yes,  before  receiving  reimbursement 
for  moving  expenses,  you  must  submit 
a  request  to  your  agency  for 
authorization  and  approval  of  your 
moving  expenses  with  your  tentative 
moving  dates  and  the  origin  and 
destination  location  of  your  planned 
move,  within  the  timeframe  and  format 
specified  by  your  agencv. 

§  302-3.309    Where  should  my  travel  and 
transportation  begin? 

Your  travel  and  shipment  of  your 
HHG  should  begin  from  your  last 
official  station. 

§  302-3.31 0    Where  will  I  be  authorized  to 
separate? 

You  will  be  authorized  to  separate  at 
the  place  where  you  have  chosen  to 
reside  within  the  United  States 

§  302-3.31 1     May  I  receive  reimbursement 
for  travel  and  transportation  from  an 
alternate  location  other  than  the  duty 
station? 

You  will  only  be  reimbursed  for 
expenses  up  to  the  cost  of  travel  and 
transportation  expenses  from  your 
authorized  official  station  to  the  place  in 
the  U.S.  you  have  elected  to  reside.  Any 
additional  cost  you  will  have  to  pay. 

§  302-3.31 2     Upon  separation,  if  I  elect  to 
reside  in  a  different  geographical  area 
which  is  less  than  50  mites  from  my  official 
duty  station,  will  I  receive  reimbursement? 

No.  if  upon  separation  you  elect  to 
reside  in  a  different  geographical  area 
which  is  less  than  50  miles  from  vour 
official  station,  you  will  not  receive 
reimbursement 

§  302-3.31 3  May  I  have  my  household 
goods  transported  from  more  than  one 
location? 

Yes.  you  may  have  your  household 
goods  transported  from  more  than  one 
location.  However,  vou  will  only  receive 
reimbursement  based  on  the  cost  of 
shipment  from  your  official  station,  in 
one  lot  by  the  most  economical  route  to 
the  location  where  you  elect  to  return. 
You  will  have  to  pay  for  any  cost  above 
what  is  authorized 

§302-3.314  Is  tt>ere  a  time  limit  when  I 
must  begin  my  travel  and  transportation 
upon  separation? 

Yes.  all  travel  and  transportation  of 
household  goods  must  begin  no  later 
than  six  months  after: 

(a)  Your  date  of  separation;  or 

(b)  The  date  of  death  of  the  employee 
who  died  before  separation. 


§  302-3.31 5     May  I  be  granted  an  extension 
on  beginning  my  separation  traveP 

Your  agency  may  grant  you  or  your 
family  member  (in  case  of  your  death) 
an  extension  on  beginning  vour 
separation  travel,  not  to  exceed  2  years 
from  your  effective  date  of  separation  or 
death  if  you  died  before  separating 

Subpart  E— Employee  s  Temporary 
Change  Of  Station 

§  302-3.400    What  is  a  'temporary  change 
of  station  (TCS)"? 

A  TCS  means  the  relocation  to  a  new- 
official  station  for  a  temporary  period 
while  performing  a  long-term 
assignment,  and  subsequent  return  to 
the  previous  official  station  upon 
completion  of  that  assignment 

§  302-3.401     What  is  the  purpose  of  a  TCS? 

A  TCS  provides  agencies  an 
alternative  to  a  long-term  temporary- 
duty  travel  assignment  which  will 
increase  your  satisfaction  and  enhance 
morale,  reduce  your  income  tax 
liability,  and  save  the  Government 
money. 

§  302-3.402    When  am  I  eligible  for  a  TCS? 

You  are  eligible  for  a  TCS  when  vou 
are  directed  to  perform  a  TCS  at  a  long- 
term  duty  location,  and  you  otherwise 
would  be  eligible  for  payment  of 
temporar\-  duty  travel  allowances 
authorized  under  chapter  301  of  this 
title  For  exceptions,  see  ^  302-3.403 

§  302-3.403     Who  is  not  eligible  for  a  TCS? 

The  following  individuals  are  not 
eligible  for  a  TCS: 

(a)  A  new  appointee; 

(b)  .An  employee  assigned  to  or  from 
a  State  or  local  Government  under  the 
Intergovernmental  Personnel  Act  (5 
U.S.C.  3372  Pt  seq). 

(c)  An  individual  employed 
intermittently  in  the  Government 
service  as  a  consultant  or  expert  and 
paid  on  a  daily  when-actuallv-employed 
(WAE)  basis; 

(d)  An  individual  serving  without  pay 
or  at  Si  a  year;  or 

(e)  An  employee  assigned  under  the 
Government  Employees  Training  Act  (5 
use.  4109), 

§  302-3.404     Under  what  circumstances 
will  my  agency  authorize  a  TCS? 

Your  agency  will  authorize  a  TCS 
when: 

(a)  It  is  necessary  to  accomplish  the 
mission  of  the  agency  effectively  and 
economically,  and 

(b)  You  are  directed  to  perform  a  long- 
term  assignment  at  another  official 
station;  or 

(c)  Your  agency  otherwise  could 
authorize  temporar\-  duty  travel  and  pay 
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travel  allowances,  including  payment  of 
subsistence  expenses,  under  chapter  301 
of  this  title  for  the  long-term 
assignment;  or 

(d)  Your  agency  determines  it  would 
be  more  advantageous,  cost  and  other 
factors  considered,  to  authorize  a  long- 
term  assignment;  and 

(e)  You  meet  any  additional 
conditions  your  agency  has  established. 

§302-3.405    It  my  agency  authorizes  a 
TCS,  do  I  have  the  option  of  electing 
payment  of  per  diem  expenses  under  part 
301-11  of  this  title? 

No.  vou  dii  not  have  the  option  of 
electing  pavment  of  per  diem  expenses 
under  part  301-1 1  of  this  title  if  your 
agencv  authorized  a  TC'S 

§302-3.406     How  long  must  my 
assignment  be  for  me  to  quality  for  a  TCS? 

To  qualifv  for  a  TCS,  your  assignment 
must  be  not  less  than  6  months,  nor 
more  than  30  months, 

§  302-3.407  What  is  the  effect  on  my  TCS 
reimbursement  It  my  assignment  lasts  less 
than  6  months? 

YouT  agency  may  authorize  a  TCS 
only  when  a  TCS  is  expected  to  last  6 
months  or  more.  If  your  assignment  is 
rut  short  for  reasons  other  than 
separation  from  Government  service, 
vou  will  be  paid  TCS  expenses. 

§  302-3.408    What  Is  the  effect  on  my  TCS 
reimbursement  If  my  assignment  lasts  more 
than  30  months? 

If  your  assignment  exceeds  30 
months,  vour  agencv: 

(a)  Must  permanently  assign  you  to 
your  temporarv  official  station  or  return 
you  to  your  previous  official  station; 

(b)  Mav  not  pav  for  extended  storage 
or  property  management  services 
incurred  after  the  last  day  of  the 
thirtieth  month;  and 

(c)  Must  pav  the  expenses  of  returning 
you  and  your  immediate  family  and 
household  goods  to  your  previous 
official  station  unless  you  are 
permanently  assigned  to  your  temporary 
official  station 

§302-3.409    Is  there  any  required  minimum 
distance  between  an  official  station  and  a 
TCS  location  that  must  be  met  for  me  to 
qualify  for  a  TCS? 

No,  there  is  no  required  minimum 
distance  b*^tween  an  official  station  and 
a  TCS  location  that  must  be  met  for  you 
to  qualih  for  a  TCS.  However,  your 
agency  mav  establish  the  area  within 
which  it  will  not  authorize  a  TCS. 

§  302-3.41 0    Must  I  sign  a  service 
agreement  to  qualify  (or  a  TCS? 

No.  vou  do  not  need  to  sign  a  service 
agreement  to  qualify  tor  a  TCS. 


§  302-3.41 1     What  is  my  official  station 
during  my  TCS? 

Your  official  station  during  your  TCS 
is  the  location  of  your  TCS 

Expenses  Paid  Upon  Assignment 

§  302-3.41 2     What  expenses  must  my 
agency  pay? 

Your  agency  must  pay: 

(a)  Travel,  including  per  diem,  for  you 
and  vour  immediate  family  under  part 
302^  of  this  chapter; 

(b)  Transportation  and  temporary 
storage  of  your  household  goods  under 
part  302-7  of  this  chapter; 

(c)  Extended  storage  when  it  is 
necessary  as  approved  by  your  agency 
under  part  302-8  of  this  chapter; 

(d)  Transportation  of  a  mobile  home 
instead  of  transportation  of  household 
goods  under  part  302-10  of  this  chapter; 

(e)  A  miscellaneous  expenses 
allowance  under  part  302-16  of  this 
chapter; 

(f)  Transportation  of  a  privately 
owned  vehicle(s)  under  part  302-9  of 
this  chapter;  and 

(g)  A  relocation  income  tax  allowemce 
under  part  302-1 7  of  this  chapter  for 
additional  income  taxes  you  incur  on 
payments  vour  agency  makes  under  the 
authority  of  this  section  for  your 
relocation  expenses. 

§  302-3.41 3    Are  there  other  expenses  that 
my  agency  may  pay? 

Yes,  your  agency  may  pay: 

(a)  Househunting  trip  expenses  under 
part  302-5  of  this  chapter; 

(b)  Temporary  quarters  subsistence 
expenses  under  part  302-6  of  this 
chapter;  and 

(c)  Reimbursement  for  Property 
Management  Services  under  part  302- 
15  of  this  chapter 

Expenses  Paid  During  Assignment 

§  302-3.414    If  my  agency  authorizes  a 
TCS.  will  It  pay  for  extended  storage  of  my 
household  goods? 

Yes.  if  vour  agency  authorizes  a  TCS, 
it  will  pay  for  extended  storage  when  it 
is  necessary.  Extended  storage  expenses 
include; 

(a)  Packing/unpacking; 

(b)  Grating/uncrating; 

(c)  Transporting  to  and  from  place  of 
storage; 

(d)  Charges  whde  in  storage:  and 

(e)  Other  necessary  charges  directly 
related  to  storage. 

§  302-3.41 5    How  long  may  my  agency  pay 
for  extended  storage  of  household  gouds? 

Your  agency  may  pay  for  extended 
storage  of  household  goods  for  the 
duration  of  your  TCS. 


§  302-3.41 6    Is  there  any  limitation  on  the 
combined  weight  of  household  goods  I  may 
transport  and  store  at  Government 
expense? 

Yes,  the  maximum  combined  weight 
is  18.000  pounds  net  weight.  If  you 
transport  and/or  store  household  goods 
in  excess  of  the  maximum  weight 
allowance,  you  will  be  responsible  for 
any  excess  cost. 

§  302-3.41 7  Will  I  have  to  pay  any  income 
tax  if  my  agency  pays  for  extended  storage 
of  my  household  goods? 

You  will  be  subject  to  income  taxes 
on  the  amount  of  extended  storage 
expenses  your  agency  pays.  However, 
your  agency  will  pay  you  a  relocation 
income  tax  allowance  under  part  302- 
17  of  this  chapter  for  substantially  all  of 
the  additional  Federal.  State  and  local 
income  taxes  you  incur  on  the  expenses 
your  agency  pays. 

§  302-3.41 8    Will  my  agency  pay  for 
property  management  services  when  I  am 
authorized  a  TCS? 

Yes.  vour  agency  will  reimburse  you 
directly  for  expenses  you  incur  or  make 
payments  on  your  behalf  to  a  relocation 
services  company,  if  you  so  choose.  The 
term  "property  management  services" 
refers  to  a  program  provided  by  a 
private  company  for  a  fee.  which  assists 
you  in  managing  your  residence  at  your 
previous  official  station  as  a  rental 
property.  Services  provided  by  the 
company  may  include,  but  are  not 
limited  to.  obtaining  a  tenant, 
negotiating  a  lease,  inspecting  the 
property  regularly,  managing  repairs 
and  maintenance,  enforcing  lease  terms, 
collecting  rent,  paying  the  mortgage  and 
other  carrying  expenses  from  rental 
proceeds  and/ or  fund  of  the  employee, 
and  accounting  for  the  transactions  and 
providing  periodic  reports  to  the 
employee. 

§  302-3.41 9    For  what  property  wiJI  my 
agency  pay  property  management 
services? 

Your  agencv  will  only  pay  for  the 
property  from  w  hich  you  commuted  to/ 
from  work  on  a  daily  basis  at  your 
previous  official  station. 

§  302-3.420    How  long  will  my  agency  pay 
for  property  management  services? 

Your  agency  will  pay  for  property 
management  services  for  the  duration  of 
your  TCS. 

§  302-3.421     What  are  the  Income  tax 
consequences  when  my  agency  pays  for 
property  management  services? 

When  your  agency  pays  for  property 
management  services; 

(a)  You  will  be  taxed  on  the  amount 
of  property  management  expenses  your 
agency  pays,  whether  it  reimburses  you 
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directly  for  your  expenses  or  pays  a 
relocation  services  company  to  manage 
your  residence;  and 

fb)  Your  agency  will  pay  you  a 
relocation  income  tax  allowance  under 
part  302-17  of  this  chapter  for 
substantially  all  of  the  additional 
Federal.  State  and  local  income  taxes 
you  incur  on  the  expenses  your  agencv 
pays. 

Note  to  §  302-3.421:  You  may  wish  to 

consult  with  a  tax  advisor  to  determine 
whether  you  will  incur  any  additional  tax 
liability,  unrelated  to  yonr  agency's  pavment 
of  your  property  management  expenses,  as  a 
result  of  maintaining  your  residence  as  a 
rental  property. 

Expenses  Paid  Upon  Completion  of 
Assignment  or  Upon  Separation  From 
Government  Service 

§  302-3,422    What  expenses  will  my 
agency  pay  when  I  complete  my  TCS? 

Your  agency  will  pay  for  the 
following  expenses  in  connection  with 
your  return  to  your  previous  official 
station: 

(a)  Travel,  including  per  diem,  for  vou 
and  your  immediate  family  under  part 
302—4  of  this  chapter; 

(b)  Transportation  and  temporary 
storage  of  your  household  good  under 
part  302-7  of  this  chapter: 

(r)  Transportation  of  a  mobile  home 
instead  of  transportation  of  our 
household  goods  under  part  302-10  of 
this  chapter; 

(d)  Temporary  quarters  subsistence 
expenses  under  part  302-6  of  this 
chapter; 

(e)  A  miscellaneous  expenses 
allowance  under  part  302-16  of  this 
chapter; 

(f)  Transportation  of  a  privately 
owned  vehicle{s)  under  part  of  this 
chapter;  and 

(g)  A  relocation  income  tax  allowance 
under  part  302-17  of  this  chapter  for 
additional  income  taxes  you  incur  on 
payments  your  agency  makes  under  the 
authority  of  this  part  for  your  relocation 
expenses. 

§  302-3.423    If  I  separate  from  Government 
service  upon  completion  of  my  TCS.  what 
relocation  expenses  will  my  agency  pay 
upon  my  separation? 

If  you  separate  from  Government 
service  upon  completion  of  your  TCS. 
your  agency  will  upon  your  separation, 
pay  the  same  relocation  expenses  it 
would  have  paid  had  you  not  separated 
from  Government  service  upon 
completion  of  your  TCS. 


§  302-3.424    If  I  separate  from  Government 
service  prior  to  completion  of  my  TCS.  what 
relocation  expenses  will  my  agency  pay 
upon  my  separation? 

If  you  separate  from  Government 
service  prior  to  completion  of  your  TCS 
for  reasons  beyond  your  control  that  are 
acceptable  to  your  agency,  your  agency 
will  pay  the  same  relocation  expenses  it 
would  pay  under  §  302-3.423.  If  this  is 
not  the  case,  the  expenses  vour  agency 
pays  may  not  exceed  the  rpimbursement 
that  you  would  have  received  under  this 
chapter  or  chapter  301  of  this  title 
whichever  your  agency  determines  to  be 
in  the  best  interest  of  the  Government. 

§  302-3.425    It  I  have  been  authorized 
successive  temporary  changes  of  station 
and  reassigned  from  one  temporary  official 
station  to  another,  wrhat  expenses  will  my 
agency  pay  upon  completion  of  my  last 
assignment  or  my  separation  from 
Government  service? 

Your  agency  will  pay  the  expenses 
authorized  in  ^  302-3.422  for  vour 
relocation  from  your  current  temporary 
official  station  to  your  last  permanent 

official  station. 

Permanent  .\ssignment  to  Temporary' 
Official  Station 

§  302-3.426     How  is  payment  of  my  TCS 
expenses  affected  if  I  am  permanently 
assigned  to  my  temporary  official  station? 

Payment  of  TCS  expenses  stops  once 
your  temporary  official  station  becomes 
your  permanent  official  station.  Your 
agency  mav  not  pay  any  TCS  expenses 
incurred  beginning  the  day  your 
temporary-  official  station  becomes  your 
permanent  official  station. 

§302-3.427    What  relocation  allowances 
may  my  agency  pay  when  I  am  permanently 
assigned  to  my  temporary  official  station? 

When  you  are  permanently  assigned 
to  your  temporary-  official  station,  your 
agency  may  pay: 

(a)  Travel,  including  per  diem,  in 
accordance  with  part  302-4  of  this 
chapter,  for  one  round  trip  between 
your  temporary-  official  station  and  your 
previous  official  station,  for  vou  and 
members  of  your  immediate  family  who 
relocated  to  the  temporary-  official 
station  with  you.  Your  agency  may  also 
pay  the  same  expenses  for  a  one-wav 
trip  from  the  previous  official  station  to 
the  new  permanent  official  station  for 
any  immediate  family  members  who  did 
not  accompany  you  to  the  temporan* 
official  station; 

fb)  Residence  transaction  expenses 
under  part  302-11  of  this  chapter; 

(c)  Property  management  expenses 
under  part  302-15  of  this  chapter: 

(d)  Relocation  services  under  part 
302-12  of  this  chapter: 


(e)  Temporary  quarters  subsistence 
expenses  in  accordance  with  part  302- 
6  of  this  chapter; 

(f)  Transportation  of  household  goods 
not  previously  transported  to  the 
temporary-  official  station  under  part 
302-7  of  this  chapter;  and 

(g)  Transportation  of  a  privately 
owned  vehicle(s)  not  previously 
transported  to  the  temporary-  official 
station  under  §  302-9  fi  of  this  chapter 

§302-3.428    If  I  am  permanently  assigned 
to  my  temporary  official  station,  is  there  any 
limitation  on  the  weight  ot  household  goods 
I  may  transport  at  Government  expense  to 
my  official  station? 

Yes.  If  ynu  are  permanently  assigned 
to  your  temporarv  official  station,  vou 
are  limited  tn  18,000  pounds  net  weight 
for  household  goods  you  may  transport 
at  Government  expense  to  vour  official 
station.  This  maximum  weight  will  be 
reduced  by  the  weight  of  any  household 
goods  transported  at  Government 
expense  to  your  temporarv  official 
station  under  your  TCS  authorization. 
Subject  to  the  18.000  pound  limit,  your 
agency  will  pay  to  transport  any 
household  goods  in  extended  storage  to 
your  official  station.  Additionally,  if  you 
change  your  residence  as  a  result  of 
your  permanent  assignment  to  vour 
temporary-  official  station,  vour  agency 
may  pay  for  transporting  your 
household  goods,  subject  to  the  18.000- 
pound  limit,  between  the  residence  you 
occupied  during  your  temporarv 
assignment  and  your  new  residence. 

§  302-3.429    Are  there  any  relocation 
allowances  my  agency  may  not  pay  if  I  am 
pern^anently  assigned  to  my  temporary 
official  station? 

If  you  are  permanently  assigned  to 
your  temporary  official  station,  vour 
agency  may  not  pay: 

(a)  Expenses  of  a  househunting  trip 
for  you  and  your  spouse  to  your 
temporary  official  station  under  part 
302-5  of  this  chapter;  or 

fb)  Residence  transaction  expenses  for 
selling  a  residence  or  breaking  a  lease  at 
the  temporarv  official  station  under  part 
302-1 1  of  this  chapter. 

Subpart  F— Agency  ResponsibilJties 

Note  to  subpart  F:  Use  of  pronouns  "we". 
you   .  and  thfir  variants  throughout  this 
subpart  refers  to  the  agency. 

§302-3.500  What  governing  policies  and 
procedures  must  we  establish  for  paying  a 
relocation  allowance  under  this  part  302-3? 

You  must  establish  how-  you  will 
implement  policies  that  are  required  for 
this  part,  which  include; 
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(a)  When  you  will  pay  relocation 
expenses  if  an  employee  violates  his/her 
service  agreement; 

(b)  When  you  will  authorize  separate 
relocation  allowances  to  an  employee 
and  an  employee's  immediate  family 
member  that  are  both  transferring  to  the 
same  official  station; 

(c)  When  you  will  grant  an  employee 
and/or  the  employee's  immediate  family 
member(s)  an  extension  on  beginning 
separation  travel; 

(d)  When  you  will  allow  an  employee 
to  arrange  his/her  own  relocation  upon 
separation: 

(e)  When  you  will  authorize  a 
temporary  change  of  station  (TCS); 

(f)  When  you  will  define  an  area  not 
to  reimburse  for  a  TCS; 

(g)  When  you  will  pay  extended 
storage  of  household  goods  for  TCS;  and 

(h)  What  relocation  allowances  you 
will  and  will  not  pay  when  an  employee 
is  permanently  assigned  to  a  temporary 
official  station 

§  302-3.501     Must  we  establish  any  specific 
procedures  for  paying  a  relocation 
allowance  to  new  appointees? 

Yes.  you  must  establish  specific 
guidelines  for  paying  a  relocation 
allowance  to  new  appointees.  These 
guidelines  must  establish  the: 

(a)  Criteria  in  accordance  with  5  CFR 
part  572  on  how  you  will  determine  if 
a  new  appointee  is  eligible  for  the 
relocation  allowances  authorized 
therein;  and 

(b)  Procedures  which  will  provide 
new  appointees  with  information 
surrounding  his/her  benefits. 

§  302-3.502    What  factors  should  we 
consider  in  determining  whether  to 
authorize  a  TCS  for  a  long-term 
assignment? 

You  should  consider  the  following 
factors  in  determining  whether  to 
authorize  a  TCS; 

(a)  Cost  considerations  You  should 
consider  the  cost  of  each  alternative.  A 
long-term  temporary  duty  travel 
assignment  requires  the  payment  of 
either  per  diem  or  actual  subsistence 
expenses  for  the  entire  period  of  the 
assignment  This  could  be  very  costly  to 
the  agencv  over  an  extended  period.  A 
TCS  will  require  fairly  substantial 
relocation  allowance  payments  at  the 
beginning  and  end  of  the  assignment, 
and  less  .substantial  payments  for 
extended  storage  and  property 
management  services,  when  authorized, 
during  the  period  of  the  assignment. 
Ageni.iu.-.  should  estimate  the  total  cost 
of  each  alternative  and  authorize  the 
one  that  is  most  advantageous  for  the 
agency,  cost  and  other  factors 
considered; 


(b)  Tax  considerations  An  employee 
who  performs  a  temporary  duty  travel 
assignment  exceeding  one  year  at  a 
single  location  is  subject  to  income 
taxation  of  his/her  travel  expense 
reimbursements.  The  Income  Tax 
Reimbursement  Allowance  (ITRA) 
allows  for  the  reimbursement  of  Federal, 
State  and  local  income  taxes  incurred  as 
a  result  of  an  extended  temporary  duty 
assigrunent  (see  §§  301-11.501  through 
301-11.640  of  this  title).  An  employee 
who  is  authorized  and  performs  a  TCS 
also  will  be  subject  to  income  taxation 
of  some,  but  not  all,  of  his/her  TCS 
expeiLses.  You  will  pay  an  offsetting 
Relocation  Income  Tax  (RIT)  allowance 
on  an  employee's  TCS  expense 
reimbursements;  and 

(c)  Employee  concerns.  The  long-term 
assignment  of  an  employee  away  from 
his/her  official  station  and  immediate 
family  may  negatively  affect  the 
employee's  morale  and  job  performance. 
Such  negative  effects  may  be  alleviated 
bv  authorizing  a  TCS  so  the  employee 
can  transport  his/her  immediate  family 
and/ or  household  goods  at  Government 
expense  to  the  location  where  he/she 
will  perform  the  long-term  assignment. 
You  should  consider  the  effects  of  a 
long-term  temporary  duty  travel 
assignment  on  an  employee  when 
deciding  whether  to  authorize  a  TCS. 

Service  Agreements 

§  302-3.503    Must  we  require  employees  to 
sign  a  service  agreement? 

Yes,  you  must  require  employees  to 
sign  a  service  agreement  if  the  employee 
is  receiving  reimbursement  for 
relocation  travel  expenses,  except  as 
provided  in  §  302-3.410  for  a  temporary 
change  of  station. 

§  302-3.504    What  information  should  we 
include  in  a  service  agreement? 

The  service  agreement  should 
include,  but  not  be  limited  to  the 
following; 

(a)  The  employee's  name; 

(b)  The  employees  effective  date  of 
transfer  or  appointment; 

(c)  The  employee's  actual  place  of 
residence  at  the  time  of  appointment; 

(d)  The  name  of  all  dependents  that 
are  authorized  to  travel  under  the  TA; 

(e)  Detailed  information  regarding  the 
employee's  obligation  to  repay  funds 
spent  on  his/her  relocation  as  a  debt  due 
the  Government  if  the  service  agreement 
is  violated; 

(f)  The  employee's  agreed  period  of 
time  (see  §  302-3.505)  to  remain  in 
service;  and 

(g)  The  employee's  signature 
accepting  the  terms  of  the  agreement. 


§302-3.505  How  long  must  we  require  an 
employee  to  agree  to  the  terms  of  a  service 
agreement? 

You  must  require  an  employee  to 
agree  to  the  terms  of  a  service 
agreement; 

(a)  Within  the  continental  United 
States  for  a  period  of  service  of  not  less 
than  12  months  following  the  effective 
date  of  your  transfer; 

(b)  Outside  the  continental  United 
States  for  an  agreed  upon  period  of 
service  of  not  more  than  36  months  or 
less  than  12  months  following  the 
effective  date  of  transfer; 

(c)  Department  of  Defense  Overseas 
Dependent  School  System  teachers  for  a 
period  of  not  less  than  one  school  year 
as  determined  under  chapter  25  of  Title 
20.  United  States  Code;  and 

(d)  Renewal  agreement  travel  for  a 
period  of  not  less  than  12  months  from 
the  date  of  return  to  the  same  or 
different  overseas  duty  station. 

§  302-3.506    May  we  pay  relocation 
expenses  if  the  employee  violates  his/her 
service  agreement? 

If  an  employee  does  not  fulfill  the 
terms  of  the  service  agreement,  the 
employee  is  indebted  to  the  Goverrunent 
for  all  relocation  expenses  that  have 
been  reimbursed  to  the  employee  or  that 
have  been  paid  directly  by  the 
Government.  However,  if  the  reasons  for 
not  fulfilling  the  terms  of  the  service 
agreement  are  beyond  the  employee's 
control  and  acceptable  to  the  agency, 
you  may  release  the  employee  from  the 
service  agreement  and  waive  any 
indebtedness. 

New  Appointees 

§  302-3.507    Once  we  authorize  relocation 
expenses  for  new  appointees  or  student 
trainees  what  expenses  must  we  pay? 

Once  you  authorize  relocation 
expenses  for  new  appointees  or  student 
trainees,  you  must  pay  expenses  in 
accordance  with  §  302-3.2. 

§  302-3.508    What  relocation  expenses  are 
not  authorized  for  new  appointees  or 
student  trainees? 

You  must  not  pay  any  expenses  to 
new  appointees  or  student  trainees  for 
a  relocation  that  are  not  listed  under 
§302-3.2. 

Overseas  Assignment  And  Return 

§  302-3.509    What  policies  must  we  follow 
when  appointing  an  employee  to  an 
overseas  assignment? 

When  appointing  an  employee  to  an 
overseas  assignment,  you  must: 

(a)  Establish  the  employee's  actual 
place  of  residence  at  the  time  of 
appointment  and  state  it  in  his/her 
service  agreement; 
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(b)  Use  guidance  in  8  U.S.C.  1101(33) 
which  states  that  "The  term  residence 
means  the  place  of  general  abode;  the 
place  of  general  abode  of  a  person 
means  his  principal,  actual  dwelling 
place  in  fact,  without  regard  to  intent", 
for  establishing  places  of  residence;  and 

(c)  Require  the  employee  to  sign  the 
service  agreement  prior  to  his/her 
relocation. 

§  302-3.51 0    When  must  we  pay  return 
travel  for  immediate  family  members? 

You  must  pay  transportation  expenses 
for  one-way  return  travel  of  immediate 
family  members  when  the  emplovee  has 
successfully  completed  his/her  service 
agreement  period  OCONUS. 

§  302-3.51 1     What  must  we  consider  when 
determining  return  travel  tor  immediate 
family  memt>er(s)  for  compassionate 
reasons  prior  to  completion  of  the  service 
agreement? 

You  must  determine  that  the  public 
interest  requires  the  return  of  the 
immediate  family  for  compelling 
personal  reasons  of  a  humanitarian  or 
compassionate  nature,  which  may 
involve: 

(a)  His/her  physical  or  mental  health; 

(b)  The  death  of  a  member  of  the 
immediate  family; 

(c)  Obligations  imposed  b\  authority 
or  circumstances  over  which  the 
individual  has  no  control; 

(d)  The  divorce  or  annulment  of  the 
employee's  marriage;  or 

(e)  A  dependent  that  traveled  to  post 
of  duty  on  the  employee's  authorized 
TA  and  has  now  reached  his/her  21st 
birthdate. 

§  302-3.51 2    How  many  times  are  we 
required  to  pay  for  an  employee's  return 
travel? 

You  must  pay  for  return  travel  and 
transportation  of  an  employee  only  once 
at  the  end  of  each  agreed  period  of 
service. 

Overseas  Tour  Renewal  Travel 

§  302-3.51 3    May  we  allow  a  travel  advance 
for  tour  renewal  agreement  travel? 

No.  you  cannot  allow  a  travel  advance 
for  tour  renewal  agreement  travel. 

S  302-3.51 4    Under  what  conditions  must 
we  pay  for  tour  renewal  agreement  travel? 

You  must  pay  tour  renewal  agreement 
travel  when: 

(a)  The  employee  has  completed  the 
agreed  upon  period  of  service  outside 
CONUS; 

(b)  The  employee  has  agreed  to  serve 
another  OCONUS  tour  of  duty  at  the 
same  or  different  duty  station:  and 

(c)  You  have  determined  that  the 
employee  meets  the  special  rules  under 
§  302-3.515  for  Alaska  or  Hawaii. 


§  302-3.51 5    What  special  rules  must  we 
apply  for  reimbursenient  of  tour  renewal 
travel  for  employees  stationed,  assigned, 
appointed  or  transferred  to/from  Alaska  or 
Hawaii? 

The  following  rules  applv: 

(a)  If  on  September  8,  1982  the 
employee  was  ser\ing  or  committed  to 
ser\^e  a  tour  of  duty  in  Alaska  or  Hawaii 
then  the  employee  shall  continue  to 
receive  reimbursement  for  tour  renewal 
agreement  travel; 

(b)  After  September  8.  1982  you  must 
determine  that  tour  renewal  agreement 
travel  expenses  are  necessar\-  for  the 
purposes  of  recruiting  and  retaining 
employees  and  you  must  inform 
employees  in  writing  that  tour  renewal 
agreement  travel  for  the  purposes  of 
recruiting  and  retention  is  limited  to 
two  round  trips  beginning  within  5 
years  after  the  date  the  employee  first 
begins  any  period  of  consecutive  tours 
of  duty 

SES  Separation  for  Retirement 

§  302-3.516    What  must  we  do  before 
issuing  payment  for  SES  separation- 
relocation  travel? 

Before  issuing  payment  for 
separation-relocation  travel,  vou  must 
establish  timeframes  for  employees  to 
submit  request  for  authorization  and 
approval  of  relocation  expenses. 

§  302-3.51 7    May  we  issue  travel  advances 
tor  separation  relocation? 

No,  travel  advances  for  separation 
relocation  may  not  be  authorized 

SUBCHAPTER  C— PERMANEffT  CHANGE 
OF  STATION  (PCS)  ALLOWANCES  FOR 
SUBSISTENCE  AND  TRANSPORTATION 
EXPENSES 

PART  302-^1— ALLOWANCES  FOR 
SUBSISTENCE  AND 
TRANSPORTATION 

Subpart  A— Eligibility 

Sec. 

302-4.1     W'hai  is  a  permanent  change  of 

station  (PCS)? 
302-4.2     .^m  I  eligible  for  subsistence  and 

transportation  allowances  for  PCS  U^vel 

under  this  part'? 

Subpart  B— Travel  Expenses 

302-».100     What  PCS  Uavel  expenses  will 
my  immedihie  family  members  receive? 

302-4  101     Must  my  immediate  family 
member(s)  and  I  begin  PCS  travel  at  the 
old  official  station  and  end  at  the  new 
official  station' 

Subpart  C — Per  Diem 

302-4.200    What  per  diem  rate  will  I  receive 
for  en  route  relocation  travel  within 
CONLIS? 

302-094.201     How  are  my  authorized  en 
route  travel  days  and  per  diem 
determined  for  relocation  travel? 


.i02-4  202    Are  there  any  circumstances  in 
which  a  per  diem  allowance  for  my 
immediate  family  members  is  not 
allowed? 

Transferred  Employees  Only 

302-4.20.3     How  much  per  diem  will  my 
spouse  receive  if  he/she  accompanies  me 
while  I  am  performing  PCS  travel? 

302^.204     If  my  spouse  does  not 
accompany  me  but  travels 
unaccompanied  at  a  different  time,  what 
per  diem  rate  will  he/she  receive? 

302—4.205     If  my  spouse  and  I  travel  on  the 
same  days  along  the  same  general  route 
by  using  more  than  one  POV,  is  my 
spouse  considered  unaccompanied? 

302—4.206    How  much  per  diem  will  my 
immediate  familv  rprpivp' 

Subpart  O— Mileage  Rates  for  Use  Of  POV 

302^.300    What  is  the  POV  mileage  rate  for 

PCS  travel' 
302-4.301     Do  the  rates  in  §  302-4.300  apply 

if  I  am  performing  overseas  tour  renewal 

agreement  travel? 
302-4.302    Are  there  circumstances  that 

would  allow  me  to  receive  a  higher 

mileage  rate  (XIONUS? 

Subpart  E— Daily  Driving  Distance 
Requirements 

302-4  400     Will  I  be  required  to  drive  a 

minimum  distance  per  day? 
302-4.401     Are  there  exceptions  to  this  daily 

minimum? 
302-4.402     Will  1  be  required  to  document 

the  circumstances  causing  the  delav? 
302-4.403     Does  this  exception  require 

authnrization  bv  mv  approving  offirial? 

Subpart  F— Use  of  More  Than  One  POV 

302-4.500  If  I  am  authorized  to  use  more 
than  one  POV.  what  are  the  allowances? 

302-4.501  If  I  use  an  additional  POV  that 
was  not  authorized  for  PCS  travel,  will 
I  be  reimbursed  for  the  additional  POV? 

Subpart  G— Advance  Of  Funds 

302-4.600    May  I  request  an  advance  of 
funds  for  per  diem  and  mileage 
allowances  for  PCS  travel' 

Subpart  H— Agency  Responsibilities 

302-4  700     What  governing  policies  must 

we  establish  for  payment  of  allowances 

for  subsistence  and  transportation 

expenses? 
302-4  701     What  PCS  travel  expenses  must 

we  pa\  ? 
302-4.702     What  PCS  travel  expenses  must 

we  pay  for  the  employees  immediate 

family  members? 
302-4.703     How  do  we  compute  the  per 

diem  for  an  established  minimum 

driving  distance  per  dav? 
302-4.704     Musi  we  require  a  minimum 

driving  distance  per  dav? 
302-4.705     What  are  the  allowances  if  the 

employee  uses  more  POVs  than 

authorized? 

Authority:  5  U  S.C.  5738:  20  U.S.C.  905  (a). 
E.O.  11609.  36  FR  13747,  3  CFR.  1971-1973 
Comp..  p  586. 
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Subpart  A— Eligibility 

Note  to  subpart  A;  Use  of  pronouns  "I", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§  302-4.1     What  is  a  permanent  change  of 
Station  (PCS)? 

A  permanent  change  of  station  (PCS) 
IS  an  assignment  of  a  new  appointee  to 
an  official  station  or  the  transfer  of  an 
employee  from  one  official  station  to 
another  on  a  permanent  basis. 

§  302-4.2    Am  I  eligible  for  subsistence  and 
transportation  allowances  for  PCS  travel 
under  this  part? 

Yes.  voii  are  eligible  for  subsistence 
and  transportation  allowances  for  PCS 
travel  if  vour  agency  specifically 
authorizes  relocation  expenses  under 
this  part  and  are: 

la)  Transferred  employees  (within  or 
outside  CONUS); 

(b|  New  appointees  (within  or  outside 
CONUS);  and 

(c)  An  employees  assigned  to  posts  of 
duty  outside  CONUS  in  connection  with 
either  overseas  tour  renewal  agreement 
travel  or  return  travel  to  places  of 
residence  for  separation. 

Note  to  §  302^.2:  Also  see  table  at  §§  302- 
3.2  and  302-3  101. 

Subpart  B — Travel  Expenses 

§302-4.100    What  PCS  travel  expenses  will 
my  immediate  family  members  receive? 

Lxcept  as  specifically  provided  in 
§  302-4.202,  the  rules  (for  TDY  travel] 
in  chapter  301  of  this  title  will  be  used 
for  payment  of  the  travel  expenses  of 
vour  immediate  famih  members. 

§302-4.101     Must  my  immediate  family 
member(s)  and  I  begin  PCS  travel  at  the  old 
official  station  and  end  at  the  new  official 
station? 

No.  if  an  alternate  location  is  used, 
reimbursement  is  limited  to  the 


allowable  cost  by  the  usually  traveled 
route  between  your  old  and  new  official 
stations. 

Subpart  C — Per  Dienn 

§  302-4.200     What  per  diem  rate  will  I 
receive  for  en  route  relocation  travel  within 
CONUS? 

Your  per  diem  for  en  route  relocation 
travel  between  your  old  and  new  official 
station  will  be  at  the  standard  CONUS 
rate  (see  Appendix  A  of  part  302.17  of 
this  chapter).  You  will  be  reimbursed  in 
accordance  with  §§  301-11.100  through 
■301-11.102  of  this  title. 

§  302-4.201     How  are  my  authorized  en 
route  travel  days  and  per  diem  determined 
for  relocation  travel? 

Your  authorized  en  route  travel  days 
and  per  diem  are  determined  as  follows; 
The  number  of  authorized  travel  days  is 
the  actual  number  of  days  used  to 
complete  the  trip,  but  not  to  exceed  an 
amount  based  on  a  minimum  driving 
distance  per  day  determined  to  be 
reasonable  by  your  agency.  The 
minimum  driving  distance  shall  be  not 
less  than  an  average  of  300  miles  per 
calendar  day.  An  exception  to  the  daily 
minimum  driving  distance  may  be  made 
when  delay  is  beyond  control  of  the 
employee,  such  as  when  it  results  from 
acts  of  God  or  restrictions  by 
Government  officials;  when  the 
employee  is  physically  handicapped;  or 
for  other  reasons  acceptable  to  the 
agency. 

§  302-4.202    Are  there  any  circumstances 
in  which  a  per  diem  allowance  for  my 
immediate  family  members  is  not  allowed? 

Yes.  per  diem  for  your  immediate 
family  members  cannot  be  authorized  if 
you  are: 

(a)  A  new  appointee; 

(b)  Assigned  to  posts  of  duty  outside 
CONUS  returning  to  place  of  actual 
residence  for  separation;  or 


(c)  Being  relocated  under  the 
Government  Employees  Training  Act  (5 
U.S.C.  4109). 

Transferred  Employees  Only 

§  302-4,203    How  much  per  diem  will  my 
spouse  receive  if  he/she  accompanies  me 
while  I  am  performing  PCS  travel? 

The  maximum  amount  your  spouse 
mav  receive  if  he/she  accompanies  you 
while  you  are  performing  PCS  travel  is 
three-fourths  of  your  daily  per  diem 
rate. 

§  302-4.204    If  my  spouse  does  not 
accompany  me  but  travels  unaccompanied 
at  a  different  time,  what  per  diem  rate  will 
he/she  receive? 

If  your  spouse  does  not  accompany 
you  but  travels  unaccompanied  at  a 
different  time,  he/she  will  receive  the 
same  per  diem  rate  to  which  you  are 
entitled. 

§  302-4.205    If  my  spouse  and  I  travel  on 
the  same  days  along  the  same  general 
route  by  using  more  than  one  POV.  is  my 
spouse  considered  unaccompanied? 

No;  for  per  diem  purposes,  you  and 
your  spouse  are  considered  to  be 
traveling  together  if  you  travel  on  the 
same  days  along  the  same  general  route 
by  using  more  than  one  POV. 

§  302-4.206    How  much  per  diem  will  my 
immediate  family  receive? 

Immediate  family  members  age  12  or 
older  receive  three-fourths  of  your  per 
diem  rate,  and  children  under  12 
receive  one-half  of  your  per  diem  rate. 

Subpart  D — Mileage  Rates  for  Use  of 
POV 

§  302-4.300    What  is  the  POV  mileage  rate 
for  PCS  travel? 

When  PCS  travel  by  POV  is  approved, 
rates  for  payment  of  mileage  allowances 
are  taken  from  the  following  table: 


Occupants  of  POV 


Mileage  rate 


Employee  only,  or  one  memtier  of  immediate  family  ...I 

Employee  and  one  member  or  two  members  of  immediate  family  

Employee  and  two  memtjers  or  three  members  of  immediate  family  

Employee  and  three  or  more  members:  or  four  or  more  members  of  immediate  family 


SO  15 
0.17 
0.19 
020 


§  302-4.301     Do  the  rates  in  §  302-4.300 
apply  If  I  am  performing  overseas  tour 
renewal  agreement  travel? 

No.  POV  mileage  must  not  be 
authorized  for  overseas  tour  renewal 
agreeineul  travel. 


§  302-4.302  Are  there  circumstances  that 
would  allow  me  to  receive  a  higher  mileage 
rate  OCONUS? 

Yes.  your  agency  may  authorize  a 
higher  mileage  rate  at  a  rate  not  to 
exceed  the  maximum  rate  prescribed  in 
§  301-10.303  of  this  title  when: 

(a)  You  are  expected  to  use  the  POV 
on  official  business  at  the  new  official 
station; 


(b)  The  common  carrier  rates  for  the 
facilities  provided  between  the  old  and 
new  official  stations,  the  related 
constructive  taxicab  fares  to  and  from 
terminals,  and  the  per  diem  allowances 
prescribed  under  this  part  justifv'  a 
higher  mileage  rate  as  advantageous  to 
the  Government  as  determined  by  your 
agency;  or 
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(c)  The  costs  of  driving  the  POV  to. 
from,  or  between  official  stations 
located  outside  CONUS  )ustif\-  a  higher 
mileage  rate  as  advantageous  to  the 
Government. 

Subpart  E — Dally  Driving  Distance 
Requirements 

§  302-4.400    Will  I  be  required  to  drive  a 
minimum  distance  per  day? 

Yes,  your  agency  may  establish  a 
reasonable  minimum  driving  distance 
that  may  be  more  than,  but  not  less  than 
an  average  of  300  miles  per  calendar 
day. 

§  302-4.401     Are  there  exceptions  to  this 
daily  minimum? 

Yes,  your  agency  may  authorize 
exceptions  to  the  daily  minimum 
driving  distance  when  there  is  a  delay 
beyond  your  control  such  as  acts  of  God. 
restrictions  by  Governmental 
authorities,  or  other  acceptable  reasons: 
e.g..  a  physical  handicap  or  special 
needs.  Y'our  agency  must  have  a 
designated  approving  official  authorize 
the  exception. 

§  302-4.402    Will  I  be  required  to  document 
the  circumstances  causing  the  delay? 

Yes.  you  must  provide  a  statement  on 
your  travel  claim  explaining  the 
circumstances  that  caused  the  delay. 

§  302-4.403     Does  this  exception  require 
authorization  by  my  approving  official? 

Yes.  authorization  by  your  approving 
official  is  required  for  any  exception  to 
the  daily  minimum  driving  distance. 

Subpart  F— Use  of  More  Than  One  POV 

302-4.500    M  I  am  authorized  to  use  more 
than  one  POV.  what  are  the  allowances? 

When  you  are  authorized  to  use  more 
than  one  POV,  the  allowances  under 
§§  302-4,300  and  302-4.302  apply  for 
each  POV 

§  302-4.501     H  I  use  an  additional  POV  that 
was  not  authorized  for  PCS  travel,  will  I  be 
reimbursed  for  the  additional  POV? 

No,  your  agency  must  authorize  you 
reimbursement  of  the  use  of  more  than 
one  POV  before  you  are  entitled  to 
reimbursement. 

Subpart  G — Advance  of  Funds 

§  302-4.600    May  I  request  an  advance  of 
funds  for  per  diem  and  mileage  allowances 
for  PCS  travel? 

You  may  request  advance  of  funds  for 
per  diem  and  mileage  allowances  for 
PCS  travel,  except  for  overseas  tour 
renewal  agreement  travel. 


Subpart  H— Agency  Responsibilities 

Note  to  subpart  H:  Use  of  pronouns  •'we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency,  unless  otherwise 
noted. 

§302-4.700  What  governing  policies  must 
we  establish  for  payment  of  allowances  for 
subsistence  and  transportation  expenses? 

For  payment  of  allowances  for 
subsistence  and  transportation 
expenses,  you  must  establish  policy  and 
procedures  governing: 

(a)  How  you  will  implement  the 
regulations  throughout  this  part; 

(b)  A  reasonable  minimum  driving 
distance  per  day  that  may  be  more  than, 
but  not  less  than  an  average  of  300  miles 
per  calendar  day  when  use  of  a  POV  is 
used  for  PCS  travel  and  when  you  will 
authorize  an  exception: 

(c)  Designation  of  an  agency 
approving  official  who  will  authorize  an 
exception  to  the  daily  minimum  driving 
distance;  and 

(d)  When  vou  will  authonzp  the  use 
of  mtire  than  one  PO\'  for  PCS  travel 

§  302-4.701     What  PCS  travel  expenses 
must  we  pay? 

Except  as  specifically  provided  in  this 
chapter.  PCS  travel  expenses  you  must 
pay  are: 

(a)  Per  diem: 

(b)  Transportation  costs;  and 

(c)  Other  travel  expenses  in 
accordance  with  5  U  S  C.  5701-5709 
and  chapter  301  of  this  title. 

§  302-4.702    What  PCS  travel  expenses 
must  we  pay  for  ttie  employee  s  immediate 
family  members? 

Except  as  specifically  provided  in  this 
chapter,  the  reimbursement  limits  in 
chapter  301  of  this  title  govern  payment 
of  travel  expenses  you  mu^t  pay  for  the 
employee's  immediate  family  members. 

§  302-4.703  How  do  we  compute  the  per 
diem  for  an  established  minimum  driving 
distance  per  day? 

Per  diem  for  an  established  minimum 
driving  distance  per  day  is  computed 
based  on  the  lodgings-plus  per  diem 
system  as  described  in  §§301-11.100 
through  301-11.103  of  this  title. 

§  302-4.704  Must  we  require  a  minimum 
driving  distance  per  day? 

Yes.  you  must  establish  a  minimum 
driving  distance  not  less  than  an  average 
of  300  miles  per  day  However,  an 
exception  to  the  daily  minimum  driving 
distance  may  be  made  when  the  delay 
is: 

(a)  Beyond  control  of  the  empioyee, 
e.g.,  results  from  acts  of  God  or 
restrictions  by  Government  officials; 

(b)  Due  to  a  physical  handicap:  or 


(c)  For  other  reasons  acceptable  to 
you 

§  302-4.705     What  are  the  allowances  rf  the 
employee  uses  more  POVs  than 
authorized? 

If  the  employee  uses  more  POVs  than 
authorized,  reimbursement  will  be  made 
as  if  all  persons  traveled  in  the  number 
of  POVs  that  you  authorized 

PART  302-5— ALLOWANCE  FOR 
HOUSEHUNTING  TRIP  EXPENSES 

Subpart  A — Employee  s  Allowance  for 
Househunting  Trip  Expenses 

Set. 

302-5. 1     What  is  a  "househunting  trip"? 

302-5.2     What  is  the  purpose  of  the 

househunting  trip  expenses  allowance? 
302-5.3    Am  I  eligible  for  a  househunting 

trip  expenses  allowance? 
302-5.4     Who  is  not  eligible  for  a 

househunting  trip  expenses  allowance? 
302-5.5     Must  my  agency  authorize  payment 

of  a  househunting  trip  expenses 

allowance? 
302-5.6    Under  what  circumstances  will  I 

receive  a  househunting  trip  expenses 

allowance? 
302-5.7    Who  may  travel  on  a  househunting 

trip  at  Government  expense? 
302-5.8    How  many  househunting  trips  may 

my  agency  authorize  in  connection  with 

a  particular  transfer? 
302-5.9    May  my  spouse  and  I  perform 

separate  househunting  trips  at 

Government  expense? 
302-5.10    How  soon  may  I  and/or  my 

spouse  begin  a  househunting  trip? 
302-5.11     Is  there  a  time  limit  on  the 

duration  of  a  househunting  trip' 
302-5.12     When  must  my  househunting  trip 

be  completed? 
302-5.13     What  methods  may  my  agencj* 

use  to  reimburse  me  for  househunting 

trip  expenses? 
302-5.14     What  transportation  expenses  will 

my  agency  pay? 
302-5.15     Must  I  document  my 

househunting  trip  expenses  to  receive 

reimbursement? 
302-5. 16     May  I  receive  an  advance  of  funds 

for  househunting  trip  expenses? 
302-5.17     Am  I  in  a  duty  status  when  I 

perform  a  househunting  trip? 
302-5.18     May  I  retain  any  balance  left  over 

from  my  househunting  reimbursement  if 

my  fixed  amount  is  more  than  adequate 

to  cover  my  hou^sehunting  trip' 

Subpart  B— Agency  Responsibilities 

302-5.100     How  ^noula  we  aaminisler  tne 

househunting  trip  expenses  allowance? 
302-5.101     What  governing  policies  must 

we  establish  for  the  househunting  trip 

expenses  allowance? 
302-5.102    Under  what  circumstances  may 

we  authorize  a  househunting  trip? 
302-5.103     What  factors  must  we  consider 

in  determining  whether  to  offer  an 

employee  the  fixed  amount 

househunting  trip  subsistence  expense 

reimbursement  option? 
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.\uthoritv:  5  I  .S.C.  5738;  20  U.S.C.  905(a); 
K.U    1  IbUy;  36  FR  13474.  3  CFR.  1971-1973 
Comp..  p.  586. 

Subpart  A— Employee's  Allowance  For 
Househunting  Trip  Expenses 

Note  to  subpart  A:  Use  of  the  pronouns  "  I  " 
and  "you'  ihroughout  this  subpart  refers  to 
the  employee. 

§302-5.1     What  is  a    househunting  trip"? 
The  term  "housohiintini;  trip"  refers 
to  a  trip  made  by  the  employee  and/or 
spouse  to  vour  new  official  station 

1(M  alitv  to  find  permanent  living 
quarters  to  rent  or  purthase.  The  term 
"living  quarters"  in  this  part  includes 
apartments,  condominiums,  and 
cooperatives  in  additi'm  to  townhouses 
and  single  familv  homes. 

§  302-5.2     What  is  the  purpose  of  the 
housetiunting  trip  expenses  allowance? 

The  allowance  for  househunting  trip 
expenses  is  intended  to  facilitate  and 
expedite  the  employees  move  from 
your  old  official  station  to  your  new 
official  station  and  to  lower  the 
C.overnment's  overall  cost  for  the 
emplovee's  relocation  bv  reducing  the 
amount  of  time  an  employee  must 
occupy  temporary  quarters.  The 
allowance  for  househunting  trip 
expenses  provides  the  employee  and/or 
spouse  a  period  of  time  to  concentrate 
on  finding  a  suitable  permanent 
residence  at  the  new  official  station  and 
therebv  expedites  the  employee's 
relocation 

§  302-5.3    Am  I  eligible  for  a  househunting 
trip  expenses  allowance? 

You  are  eligible  for  a  househunting 
trip  expenses  allowance  if  \  uu  are  an 
employee  who  is  authorized  to  transfer, 
and  in  addition; 

(a)  Both  your  old  and  new  official 
stations  are  located  within  the  United 
States; 


(b)  You  are  not  assigned  to 
Government  or  other  prearranged 
housing  at  your  new  official  station:  and 

(c)  Your  old  and  new  official  stations 
are  75  or  more  miles  apart  (as  measured 
by  map  distance)  via  a  usually  traveled 
surface  route. 

§  302-5.4     Who  is  not  eligible  for  a 
househunting  trip  expenses  allowance? 

New  appointees  and  employees 
assigned  under  the  Goveriunent 
Employees  Training  Act  (5  U.S.C.  4109) 
are  not  eligible  for  a  househunting  trip 
expenses  allowance. 

§302-5  5     Must  my  agency  authorize 
payment  of  a  househunting  trip  expenses 
allowance? 

No,  your  agency  determines  when  it 
is  in  the  Government's  interest  to 
authorize  you  a  househunting  trip  and 
the  procedures  you  must  follow  if  it  is 
authorized. 

§  302-5.6     Under  what  circumstances  will  I 
receive  a  househunting  trip  expenses 
allowance? 

You  will  receive  a  househunting  trip 
expenses  allowance  if: 

(a)  Your  agency  authorized  you  to 
perform  a  househunting  trip  in  advance 
of  the  travel  (the  agency  authorization 
must  specify  the  mode  of  transportation 
and  the  period  of  time  allowed  for  the 
trip); 

(b)  You  have  signed  a  service 
agreement; 

(c)  Vour  agency  has  established,  and 
informed  you  of,  the  date  you  are  to 
report  to  your  new  official  station;  and 

(d)  You  meet  any  additional 
conditions  your  agency  has  established. 

§  302-5.7    Who  may  travel  on  a 
househunting  trip  at  Government  expense? 

Only  you  and/or  your  spouse  may 
travel  on  a  househunting  trip  at 
Government  expense. 


§302-5.8     How  many  househunting  trips 
may  my  agency  authorize  In  connection 
with  a  particular  transfer? 

Your  agencv  may  authorize  only  one 
round  trip  for  you  and/ or  your  spouse 
in  connection  with  a  particular  transfer. 

§302-5.9    May  my  spouse  and  I  perform 
separate  househunting  trips  at  Government 
expense? 

Yes.  however,  vour  reimbursement 
will  be  limited  to  the  cost  that  would 
have  been  incurred  if  you  and  your 
spouse  had  traveled  together  on  one 
round  trip, 

§302-5.10    How  soorv may  I  and/or  my 
spouse  begin  a  househunting  trip? 

You  may  begin  your  househunting 
trip  as  soon  as  vour  agency  has  notified 
you  of  vour  transfer  and  issued  a  travel 
authorization  for  a  househunting  trip. 
To  take  maximum  advantage  of  your 
trip,  however,  it  is  very  important  that 
vou  become  familiar  as  quickly  as  you 
can  with  your  new  official  station  area 
[e.g..  housing  market  conditions,  school 
locations,  etc.).  If  you  are  selling  your 
residence  at  your  old  official  station, 
you  should  not  begin  your 
househunting  trip  until  you  have  a 
current  appraisal  of  the  value  of  the 
residence  so  that  you  can  more 
accurately  determine  the  appropriate 
price  range  of  residences  to  consider 
during  your  househunting  trip. 

§  302-5.1 1     Is  there  a  time  limit  on  the 
duration  of  a  househunting  trip? 

A  househunting  trip  should  be  for  a 
reasonable  period,  not  to  exceed  10 
calendar  days,  as  authorized  by  your 
agency  under  §  302-5. 101(d). 

§302-5.12    When  must  my  househunting 
trip  be  completed? 

You  and/or  your  spouse  must 
complete  your  househunting  trip  as 
indicated  in  the  following  table: 


For 


For 


You 

Your  spouse 


Your  twusehunting  tnp  must  be  completed  by 


The  day  before  you  report  to  your  new  Official  station. 
The  eariier  of 

(a)  The  day  tiefore  your  family  relocates  to  your  new  official  station:  or 

(b)  The  day  before  the  maximum  time  for  beginning  allowable  travel 
expires  (see  §302-2  100  of  this  chapter) 


§  302-5.13    What  methods  may  my  agency  use  to  reimburse  me  tor  househunting  trip  expenses? 

Your  agency  will  reimburse  your  househunting  trip  expenses  as  indicated  in  the  following  table: 


For 


You  and/Of  your  spouses  transportation  expenses 
You  and/or  your  spouse  s  subsistence  expenses.  .. 


You  are  reimbursed 


Your  actual  transportation  costs. 
One  of  the  following 

(a)  A  per  diem  allowance  for  you  and/or  your  spouse  as  prescribed 
under  part  302-4,  subpart  C  of  this  chapter;  or 

(b)  If  you  accept  your  agency's  offer  of  the  fixed  amount  option,  and: 


You  are  reimbursed 


(1)  Both  you  and  your  spouse  pertorm  a  househunting  tnp  either  to- 
gether or  separately  a  single  amount  determined  by  multiplying  the 
applicable  locality  rate  -iisiefl  m  appendix  A  to  chapte-  30i'  of  this 

subtitle)  by  6  25  or 

(2)  Only  one  of  you  performs  a  househunting  tnp  an  amount  defer- 
mined  by  multiplying  the  applicable  locality  rate  (listed  in  appendix  A 
to  chapter  301  of  this  subtitle)  by  5 


§  302-5.14    What  transportation  expenses 
will  my  agency  pay? 

Your  agency  will  authorize  you  to 
travel  by  the  transportation  mode(s) 
(e.g..  airline,  train,  or  privately  owned 
automobile)  it  determines  to  he 
advantageous  to  the  Government.  Your 
agency  will  pa\-  for  your  transportation 
expenses  bv  the  authorized  mode(s).  If 
you  travel  by  any  other  mode(s),  your 
agency  will  pay  your  transportation 
expenses  not  to  exceed  the  cost  of 
transportation  by  the  authorized 
mode(s). 

§302-5.15     Must  I  document  my 
househunting  trip  expenses  to  receive 
reimbursement? 

To  receive  reimbursement  for 
househunting  trip  transportation 
expenses  you  must  itemize  vour 
transportation  expenses  and  provide 
receipts  as  required  by  §  301-1 1.3(c)  of 
this  title.  For  fixed  amount 
househunting  trip  subsistence 
reimbursement,  you  do  not  need  to 
document  your  subsistence  expenses. 
For  per  diem  househunting  trip 
subsistence  expense  reimbursement, 
you  must  itemize  your  lodging  expenses 
and  you  must  provide  receipts  as 
required  by  §§  301-7, 9(bj  and  301- 
11.3(c)  of  this  title. 

§302-5.16     May  I  receive  an  advance  of 
funds  for  househunting  trip  expenses? 

Your  agency  may  authorize  an 
advance  of  funds,  in  accordance  with 
§  302-2.20  of  this  chapter,  for  your 
househunting  trip  expenses.  Your 
agency  may  not  advance  you  funds  in 
excess  of  the  sum  of  your  anticipated 
transportation  costs  and  either  the 
maximum  per  diem  allowable  under 
part  302-4  of  this  chapter  for  the 
location  and  duration  of  vour 
househunting  trip  or  your  fixed  amount 
househunting  trip  subsistence  expenses 
payment,  whichever  applies. 

§302-5.17    Am  I  in  a  duty  status  when  I 
perform  a  househunting  trip? 

Yes,  you  are  in  a  duty  status  when 
you  perform  a  househunting  trip. 


§302-5.18     May  I  retain  any  balance  left 
over  from  my  househunting  reimbursement 
if  my  fixed  amount  is  more  than  adequate 
to  cover  my  househunting  trip? 

Yes.  if  your  fixed  househunting 
amount  is  more  than  adequate  to  cover 
your  househunting  expenses  any 
balance  belongs  to  you 

Subpart  B— Agency  Responsibilities 

Note  to  subpart  B:  Use  of  pronouns  "we". 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§302-5.100    How  should  we  administer  the 
househunting  trip  expenses  allowance? 

You  should  administer  the 
househunting  tnp  expenses  allowance 
to  minimize  or  avoid  its  use  when  other 
satisfactorv-  and  more  economical 
arrangement  are  available 

§302-5.101     What  governing  policies  must 
we  establish  for  the  househunting  trip 
expenses  allowance? 

You  must  establish  policies  and 
procedures  governing: 

(a)  When  you  will  authorize  a 
househunting  trip  for  an  employee; 

(b)  Who  will  determine  if  a 
househunting  trip  is  appropriate  in  each 
situation: 

(c)  If  and  when  you  will  authorize  the 
fixed  amount  option  for  househunting 
trip  subsistence  expenses 
reimbursement; 

(d)  Who  will  determine  the 
appropriate  duration  of  a  househunting 
trip  for  an  employee  who  selects  a  per 
diem  allowance  under  part  302-4  of  this 
chapter  to  reimburse  househunting  trip 
subsistence  expenses:  and 

(e)  Who  will  determine  the  mode(s)  of 
transportation  to  be  used 

§  302-5. 1 02    Under  what  circumstances 
may  we  auttioriate  a  househunting  trip? 

You  may  authorize  a  househunting 
trip  on  an  individual-case  basis  when 
the  employee  has  accepted  the  transfer 
and  his/her  circumstances  indicate  that 
a  househunting  trip  actually  is  needed. 
You  may  not  authorize  a  househunting 
trip  when  the  purpose  of  the  trip  is  to 
assist  the  employee  in  deciding  whether 
he  or  she  will  accept  the  transfer. 


§  302-5.1 03     What  factors  must  we 
consider  in  determining  whether  to  offer  an 
employee  the  fixed  amount  househunting 
trip  subsistence  expense  reimbursement 
option? 

■^'ou  must  consider  the  following 
factors: 

(a)  Ease  of  administration  Pavment  of 
a  per  diem  allowance  under  part  302- 
4  of  this  chapter  requires  you  to  review 
claims  for  the  validity,  accuracv.  and 
reasonableness  of  each  expense  amount, 
except  for  meals  and  incidental 
expenses  Fixed  amount  househunting 
tnp  subsistence  expenses 
reimbursement  is  easier  to  administer 
because  you  do  not  have  to  review- 
expense  amounts. 

lb)  Cost  considerations  You  must 
weigh  the  cost  of  each  reimbursement 
option  on  a  case-bv-case  basis 

(c)  Treatment  ofempiovees  The 
employee  is  allowed  to  choose  between 
a  per  diem  allowance  under  part  302- 
4  of  this  chapter  and  fixed  amount 
househunting  trip  subsistence  expenses 
reimbursement  when  you  offer  the  fLxed 
amount  reimbursement  method.  You 
therefore  should  weigh  emplovee 
morale  and  productivity  considerations 
against  actual  cost  considerations  in 
determining  which  method  to  offer 

PART  302-6— ALLOWANCE  FOR 
TEMPORARY  QUARTERS 
SUBSISTENCE  EXPENSES 

Subpart  A— General  Rules 

Sec. 

302-6.1     What  are  "temporary  quarters?" 

302-6.2     What  are  "temporarv  quarters 

subsistence  expenses  (TQSE) '? 
302-6.3     What  is  the  purpose  of  the  TQSE 

allowance? 
.102-6.4     .^m  1  eligible  for  a  TQSE 

allowance? 
302-6.5     Who  is  not  eligible  for  a  TQSE 

allowance? 
302-6.6    Must  mv  agencv  authorize  pavment 

of  a  TQSE  allowance? 
302-6.7     Under  what  circumstances  will  I 

receive  a  TQSE  allowance? 
302-6.8     Who  may  occupy  temporarv 

quarters  at  Government  expense? 
302-6.9    Where  may  1/we  occupy  temporary 

quarters  at  Government  expense? 
302-6.10     May  my  immediate  family  and  I 

occupy  temporan,  quarters  at  different 

locations? 
302-6  : 1     What  methods  may  my  agency 

use  to  reimburse  me  for  TQSE? 
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<()--<). i::     Musi  1  document  my  TQSE  to 

receive  reimbursenijent? 
302-6.1.3     How  soon  may  1/we  begin 

occupying  temporary  quarters  at 

Government  expense? 
302-6.14     How  is  my  TQSE  allowance 

affected  if  my  temporary  quarters 

become  my  permanent  residence 

quarters? 
302-6.15    Mav  1  receive  an  advance  of  funds 

for  TQSE?' 
302-6.16     May  1  receive  a  TQSE  allowance 

if  I  am  receiving  another  subsistence 

expenses  allowance? 
302-6. 17     Am  1  eligible  fur  a  TQSE 

allowance  if  I  transfer  to  a  foreign  area? 
302-6.18     May  I  be  reimbursed  for  local 

transportation  expenses  incurred  while  1 

am  rit  lupvina  tpmpnrnrv  qii.irfers? 

Subpart  B— Actual  TQSE  Method  of 
Reimbursement 

302-6. 100     Wlirit  dm  I  paid  under  the  actual 

TQSE  reimbursement  method? 
302-6.101     May  mv  agency  reduce  my  TQSE 

allowance  below  the  "maximum 

allowable  amount"? 
302-6.102     What  is  the  "applicable  per  diem 

rate"  under  the  actual  TQSE 

reimbursement  method? 
302-6.103     What  is  the  latest  period  for 

which  actual  TQSE  reimbursement  may 

begin? 
302-6.104     How  long  may  I  be  authorized  to 

claim  actual  TQSE  reimbursement? 
302-6.105    What  is  a  "compelling  reason" 

warranting  extension  of  my  authorized 

period  for  claiming  an  actual  TQSE 

reimbursement? 
302-6.106     May  1  interrupt  occupancy  of 

temporary  quarters? 
302-6.107     VVhat  effect  do  partial  days  of 

temporary  quarters  occupancy  have  on 

my  authorized  period  for  claiming  actual 

TQSE  reimbursement? 
302-6.108     When  does  my  authorized 

period  for  claiming  actual  TQSE 

reimbursement  end? 
302-6.109    .May  the  period  for  which  I  am 

authorized  to  claim  actual  TQSE 

reimbursement  for  myself  be  different 

from  that  of  my  immediate  family? 
302-6.1 10    VVhat  effect  do  partial  days  have 

on  my  actual  TQSE  reimbursement? 
302-6.11  i     May  1  and/or  my  immediate 

family  occupy  temporary  quarters  longer 

than  the  period  for  which  1  am 

authorized  to  claim  actual  TQSE 

riMmbur'icmenf' 

Subpart  C— Fixed  Amount  Reimbursement 

.)l),;-4i.Jl)0     Whdt  am  i  paid  under  the  fixed 

amount  reimbursement  method? 
302-6.201     How  do  1  determine  the  amount 

of  my  payment  under  the  fixed  amount 

reimbursement  method? 
302-6.202     Will  I  receive  additional  TQSE 

reimbursement  if  my  fixed  amount  is  not 

adequate  to  cover  my  TQSE? 
302-6.203     .May  I  retain  any  balance  left 

over  from  my  TQSE  reimbursement  if  my 

fixed  amount  is  more  than  adequate  to 

(over  inv  TQSE? 

Subpart  D — Agency  Responsibilities 

302-6.300    How  should  we  administer  the 
TQSE  allowance? 


302-6.301     What  governing  policies  must 
we  establish  for  the  TQSE  allowance?^ 

302-6.302     Under  what  circumstances  may 
we  authorize  the  TQSE  allowance? 

302-6.303     What  factors  should  we  consider 
in  determining  whether  the  TQSE 
allowance  is  actually  necessary? 

302-6.304     What  factors  should  we  consider 
in  determining  whether  to  offer  an 
employee  the  fixed  amount  TQSE 
reimbursement  option? 

302-6.305     What  factors  should  we  consider 
in  determining  whether  quarters  are 
temporary? 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13474, 3  CFR.  1971-1973 
Comp.,ip.  586. 

Subpart  A — General  Rules 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you", and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§302-6.1     What  are  "temporary  quarters?' 

The  term  "temporary  quarters  "  refers 
to  lodging  obtained  for  the  purpose  of 
temporarv'  occupancy  from  a  private  or 
commercial  source. 

§302-6.2    What  are  'temporary  quarters 
subsistence  expenses  (TQSE)  ? 

"'Temporary  quarters  subsistence 
expenses"  or  "TQSE"  are  subsistence 
expenses  incurred  by  an  employee  and/ 
or  his/her  immediate  family  while 
occupying  temporary  quarters.  TQSE 
does  not  include  local  transportation 
expenses  incurred  during  occupancy  of 
temporary  quarters  (see  §  302-6.18  for 
detaiU). 

§  302-6  3    What  is  the  purpose  of  the  TQSE 
allowance? 

The  TQSE  allowance  is  intended  to 
reimburse  an  employee  reasonably  and 
equitably  for  subsistence  expenses 
incurred  when  il  is  necessary  to  occupy 
temporary  quarters. 

§  302-6  4    Am  I  eligible  for  a  TQSE 
allowance? 

You  are  eligible  for  a  TQSE  allowance 
if  vuu  are  an  employee  who  is 
authorized  to  transfer:  and 

(a)  Your  new  official  station  is  located 
within  the  United  States;  and 

(b)  Your  old  and  new  official  stations 
are  50  miles  or  more  apart  (as  measured 
by  map  distance)  via  a  usually  traveled 
surface  route. 

§  302-6.5    Who  is  not  eligible  for  a  TQSE 
allowance? 

New  appointees,  employees  assigned 
under  the  Government  Employees 
Training  Act  (5  U.S.C.  41091,  and 
omphnees  returning  from  an  overseas 
assignment  for  the  purpose  of  separation 
are  not  eligible  for  a  TQSE  allowance. 


§  302-6.6    Must  my  agency  authorize 
payment  of  a  TQSE  allowance? 

No,  vour  agency  determines  whether 
it  is  in  the  Government's  interest  to  pay 
TQSE. 

§  302-6.7    Under  what  circumstances  will  I 
receive  a  TQSE  allowance? 

You  will  receive  a  TQSE  allowance  if: 

(a)  Your  agency  authorizes  it  before 
you  occupv  the  temporary  quarters  (the 
agency  authorization  must  specif\-  the 
period  of  time  allowed  for  you  to 
occupy  temporary  quarters); 

(b)  You  have  signed  a  service 
agreement;  and 

(c)  You  meet  any  additional 
conditions  your  agency  has  established. 

§  302-6.8    Who  may  occupy  temporary 
quarters  at  Government  expense? 

Qnlv  vou  and/or  vour  immediate 
family  may  occupy  temporary  quarters 
at  Government  expense. 

§  302-6.9  Where  may  I/we  occupy 
temporary  quarters  at  Government 
expense? 

You  and/or  your  immediate  family 
may  occupy  temporar\'  quarters  at 
Government  expense  within  reasonable 
proximity  of  your  old  and/or  new 
official  stations.  Neither  you  nor  your 
immediate  family  may  be  reimbursed 
for  occupying  temporary  quarters  at  any 
other  location,  unless  justified  by 
special  circumstances  that  are 
reasonably  related  to  your  transfer. 

§  302-6.1 0    May  my  immediate  family  and  I 
occupy  temporary  quarters  at  different 
locations? 

Yes.  For  example,  if  you  must  vacate 
vour  home  at  the  old  official  station  and 
report  to  the  new  official  station  and 
vour  family  remains  behind  until  the 
end  of  the  school  year,  you  may  need  to 
occupy  temporary  quarters  at  the  new 
official  station  while  your  family 
occupies  temporary  quarters  at  the  old 
official  station. 

§  302-6.1 1     What  methods  may  my  agency 
use  to  reimburse  me  for  TQSE? 

Your  agencv  will  reimburse  you  for 
TQSE  under  the  actual  expense  method 
unless  it  permits  the  "fixed  amount" 
reimbursement  method  as  an 
alternative.  If  your  agency  makes  both 
methods  available  to  you,  you  may 
select  the  one  you  prefer. 

§  302-6.1 2     Must  I  document  my  TQSE  to 
receive  reimbursement? 

For  fixed  amount  TQSE 
reimbursement,  vou  do  not  document 
your  TQSE.  For  actual  TQSE 
reimbursement,  you  must  document 
your  TQSE  by  itemizing  each  expense 
and  providing  receipts  as  required  by 
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§§301-11.25,  301-11.306  and  301- 

52.4(b)  of  this  title. 

§302-6,13     How  soon  may  l/we  begin 
occupying  temporary  quarters  at 
Government  expense? 

As  soon  as  your  agency  has 

authorized  vou  to  receive  a  TQSE 
allowance  and  you  have  signed  a  service 
agreement. 

§  302-6,1 4    How  is  my  TQSE  allowance 
affected  if  my  temporary  quarters  become 
my  permanent  residence  quarters? 

If  vour  temporarv  quarters  become 
your  permanent  residence  quarters,  you 
mav  receive  a  TQSE  allowance  only  if 
you  show  in  a  manner  satisfactory  to 
vour  agency  that  you  initially  intended 
to  occupy  the  quarters  temporarily. 

§302-6.15     May  I  receive  an  advance  of 
funds  for  TQSE? 

Yes,  if  authorized  in  accordance  with 
§  302-2.20  of  this  chapter,  your  agency 
mav  advance  the  amount  of  funds 
necessar\-  to  cover  your  estimated  TQSE 
expenses  for  up  to  30  days.  Your  agency 


subsequently  may  advance  additional 
funds  for  periods  up  to  30  days. 

§302-6.16     May  I  receive  a  TQSE  allowance 
if  I  am  receiving  another  subsistence 
expenses  allowance? 

No,  with  one  exception.  '\'ou  may 
receive  a  cost-of-living  allowance 
pavable  under  5  U.S.C.  5941  in  addition 
to  a  TQSE  allowance. 

§  302-6.1 7     Am  I  eligible  for  a  TQSE 
allowance  if  I  transfer  to  a  foreign  area? 

No.  vou  may  not  receive  a  TQSE 
allowance  under  this  part  when  you 
transfer  to  an  area  outside  the  United 
States   However,  you  may  qualifv'  for  a 
comparable  allowance  under  the 
Standardized  Regulations  iGovornment 
Civilians.  Foreign  ,\reasj  prescribed  by 
the  Department  of  State. 

§302-6.18     May  I  be  reimbursed  tor  local 
transportation  expenses  incurred  while  I  am 
occupying  temporary  quarters? 

Generally  no:  local  transportation 
expenses  are  not  TQSE,  and  there  is  no 
authoritv  to  pay  such  expenses  under 
TQSE.  You  may,  however,  be 


reimbursed  under  part  301-4  of  this 
subtitle  for  necessary  transportation 
expenses  if  you  perform  local  official 
business  travel  while  you  are  occupying 
temporar.'  quarters. 

Subpart  B— Actual  TQSE  Method  of 
Reimbursement 

§302-6.100    What  am  I  paid  under  the 
actual  TQSE  reimbursement  method? 

Your  agency  will  pay  your  actual 
TQSE  incurred,  provided  the  expenses 
are  reasonable  and  do  not  exceed  the 
maximum  allowable  amount.  The 
"maximum  allowable  amount'  is  the 
"maximum  daily  amount'  multiplied 
by  the  number  of  days  you  actually 
incur  TQSE  not  to  exceed  the  number  of 
days  authorized,  taking  into  account 
thai  the  rates  change  after  30  days  in 
temporary  quarters.  The  "maximum 
dailv  amount"  is  determined  by  adding 
the  rates  in  the  following  table  for  you 
and  each  member  of  your  immediate 
family  authorized  to  occupy  temporary 
quarters: 


For: 


The  "maximum  daily  amount"  of  TQSE  under  the  actual  expense  method  tt«it 


Your  accompanied  spouse  or  a  ^  member  of  your  immediate  fam- 

You  and/or  your  unaccompanied       member  of  your  immediate  tamily  .    ^^^  ^^  ^^^^         ^2  may  re- 

SDOuse    mav  receive  is               who  is  age  12  or  older  may  re-  ,-o,uoTc 

ceive  IS 


spouse    may  receive  is 


ceive  IS 


The  first  30  days  of  temporary     The  applicable  per  diem  rate  75  times  the  applicable  per  diem  5  times  the  applicable  per  diem 

q^jarters  ''ate  ^^'^ 

Any   aoditionai   days   of   tern-  .75  times  tne  applicable  per  diem     .5  times  the  applicable  per  diem  4  times  the  applicable  per  diem 

porary  quarters  rate  |      rate. 


rate 


'  (That  IS.  when  the  spouse  necessanly  occupies  temporary  quarters  in  lieu  of  the  employee  or  In  a  location  separate  from  the  employee  ) 


§302-6.101     May  my  agency  reduce  my 
TQSE  allowance  below  the    maximum 
allowable  amount'? 

Yes,  if  the  estimated  daily  amount  of 
vour  TQSE  is  determined  in  advance  to 
be  lower  than  the  maximum  daily 
amount,  vour  agency  may  reduce  the 
maximum  allowable  amount  to  your 
expected  expenses. 

§  302-6.1 02     What  is  the  "applicable  per 
diem  rate"  under  the  actual  TQSE 
relmbursenr>ent  method? 

The  "applicable  per  diem  rate"  under 
the  actual  TQSE  reimbursement  method 
is  as  follows: 


For  temporary  quar- 
ters located  m 


The  applicable  per 
diem  rate  is 


For  temporary  quar- 
ters located  m 


The  applicable  per 

diem  rate  is 


The  continental 
United  States 
(CONUS) 


The  standard  CONUS 
rate. 


Outside  the  Conti- 
nental United 
States  (OCONUS) 


The  locality  rate  es- 
tablished by  the 
Secretary  of  De- 
fense or  tne  Sec- 
retary of  State 
under  §301-11  6 
of  this  title 


§  302-6.103     What  is  the  latest  period  for 
which  actual  TQSE  reimbursement  may 
begin? 

The  period  must  begin  before  the 
maximum  time  for  beginning  allowable 
travel  and  transportation  under  §  302- 

2  8 

§  302-6.104     How  long  may  I  be  authorized 
to  claim  actual  TQSE  reimbursement? 

Your  agency  may  authorize  you  to 
claim  actual  TQSE  in  increments  of  30- 
davs  or  less,  not  to  exceed  60 
consecutive  days.  However,  it  your 
agencv  determines  that  there  is  a 
compelling  reason  for  you  to  continue 


occupying  temporary  quarters  after  60 
consecutive  days,  it  may  authorize  an 
extension  of  up  to  60  additional 
consecutive  days.  Under  no 
circumstances  may  you  be  authorized 
reimbursement  for  actual  TQSE  for  more 
than  a  total  of  120  consecutive  days. 

§302-6  105     What  is  a    compelling 
reason  '  warranting  extension  ot  my 
authorized  period  for  claiming  an  actual 
TQSE  reimbursement? 

A    cumpelling  reason"  is  an  event 
that  is  beyond  your  control  and  is 
acceptable  to  your  agency  Examples 
include,  but  are  not  limited  to  when: 

(a)  Deliver.-  of  your  household  goods 
to  your  new  residence  is  delayed  due  to 
strikes,  customs  clearance,  hazardous 
w.-ather.  fires,  floods  or  other  acts  of 
God,  or  similar  events. 

(b)  You  cannot  occupy  your  new- 
permanent  residence  because  of 
unanticipated  problems  (e.g.,  delay  in 
settlement  on  the  new  residence,  or 
short-term  delay  in  construction  of  the 
residence). 
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(c)  You  are  unable  to  locate  a 
permanent  residence  which  is  adequate 
for  your  family's  needs  because  of 
housing  conditions  at  your  new  official 
station. 

(d)  Sudden  illness,  injury,  your  death 
or  the  death  of  your  immediate  family 
member;  or 

(e)  Similar  reasons, 

§  302-6.106     May  I  interrupt  occupancy  of 
temporary  quarters? 

Yes,  your  authorized  period  for 
claiming  actual  TQSE  reimbursement  is 
measured  on  consecutive  davs.  and 
once  begun,  normally  continues  to  run 
whether  or  not  you  occupy  temporary 
quarters.  You  may,  however,  interrupt 
vour  authorized  period  for  claiming 
actual  TQSE  reimbursement  in  the 
following  instances: 

(a)  For  the  time  allowed  for  en  route 
travel  between  the  old  and  new  official 
stations; 

(b)  For  circumstances  attributable  to 
official  necessity  such  as  an  intervening 
temporary  duty  assignment  or  military 
dutv:  or 

Ic)  For  a  non-official  necessary 
interruption  such  as  hospitalization, 
approved  sick  leave,  or  other  reason 
beyond  your  control  and  acceptable  to 
vour  agencv 

§  302-6.107  What  effect  do  partial  days  of 
temporary  quarters  occupancy  have  on  my 
auttiorized  period  for  claiming  actual  TQSE 
reimbursement? 

Occupancy  of  temporary  quarters  for 
less  than  a  whole  day  constitutes  one 
full  day  of  your  authorized  period. 
(However,  see  §302-6.110  regarding  en 
route  travel.) 

§  302-6.1 08    When  does  my  authorized 
period  for  claiming  actual  TQSE 
reimbursement  end? 

The  period  ends  at  midnight  on  the 
earlier  of: 

(a)  The  day  preceding  the  day  vou 
and/or  any  member  of  your  immediate 
family  occupies  permanent  residence 
quarters, 

(b)  The  day  your  authorized  period  for 
claiming  actual  TQSE  reimbursement 
e.xpires. 

§  302-6.109    May  the  period  for  which  I  am 
authorized  to  claim  actual  TQSE 
reimbursement  for  myself  be  different  from 
that  of  my  immediate  family? 

.No.  the  eligibilitv  period  for  which 
you  are  authorized  to  claim  actual  TQSE 
reimbursement  for  vourself  and  for  each 
member  of  your  immediate  family  must 
run  concurrently. 

§  302-6.1 10    What  effect  do  partial  days 
have  on  my  actual  TQSE  reimbursement? 
You  may  not  receive  reimbursement 
under  both  the  actual  TQSE  allowance 


and  another  subsistence  expenses 
allowance  within  the  same  day.  with 
one  exception.  If  you  claim  TQSE 
reimbursement  on  the  same  day  that  en 
route  travel  per  diem  ends,  your  en 
route  travel  per  diem  will  be  computed 
under  applicable  partial  day  rules  and 
you  also  may  be  reimbursed  for  actual 
TQSE  you  incur  after  6  p.m.  of  that  day. 

§  302-6.1 1 1  May  I  and/or  my  immediate 
family  occupy  temporary  quarters  longer 
than  the  period  for  which  I  am  authorized 
to  claim  actual  TQSE  reimbursement? 

Yes,  but  you  will  not  be  reimbursed 
for  any  of  the  expenses  you  inciu  during 
the  unauthorized  period. 

Subpart  C-Fixed  Amount 
Reimbursement 

§  302-6.200    What  am  I  paid  under  the  fixed 
amount  reimbursement  method? 

If  your  agency  offers  and  you  select 
the  fixed  amount  TQSE  reimbursement 
method,  you  are  paid  a  fixed  amount  for 
up  to  30  days.  No  extensions  are 
allowed  under  the  fixed  amount 
method. 


§  302-6.201     How  do  I  determine  the 
amount  of  my  payment  under  the  fixed 
amount  reimbursement  method? 

Multiply  the  number  of  days  your 
agency  authorizes  TQSE  by  .75  "times 
the  maximum  per  diem  rate  (i.e., 
lodging  plus  meals  and  incidental 
expenses)  prescribed  in  chapter  301  of 
this  subtitle  for  the  locality  of  the  new- 
official  station.  Then  for  each  member  of 
your  immediate  family,  multiply  the 
same  number  of  days  by  .25  times  the 
same  per  diem  rate.  Your  payment  will 
be  the  sura  of  this  calculation. 

§  302-6.202    Will  I  receive  additional  TQSE 
reimbursement  if  my  fixed  amount  is  not 
adequate  to  cover  my  TQSE? 

No,  you  will  not  receive  additional 
TQSE  reimbursement  if  the  fixed 
amount  is  not  adequate  to  cover  your 
TQSE. 

§  302-6.203  May  I  retain  any  balance  left 
over  from  my  TQSE  reimbursement  If  my 
fixed  amount  is  more  than  adequate? 

Yes,  if  your  fixed  TQSE  amount  is 
more  than  adequate  to  cover  your  TQSE 
expenses  any  balance  belongs  to  you. 

Subpart  D— Agency  Responsibilities 

Note  to  subpart  D:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§  302-6.300    How  should  we  administer  the 
TQSE  allowance? 

Temporary  quarters  should  be  used 
only  if.  and  only  for  as  long  as, 
necessary  until  the  employee  and/or 


his/her  immediate  family  can  move  into 
permanent  residence  quarters.  You  must 
administer  the  TQSE  allowance  to 
minimize  or  avoid  other  relocation 
expenses. 

§302-6.301     What  governing  policies  must 
we  establish  for  the  TQSE  allowance? 

You  must  establish  policies  and 
procedures  governing: 

(a)  When  you  will  authorize 
temporary  quarters  for  employees; 

(b)  Who  will  determine  if  temporary 
quarters  is  appropriate  in  each  situation: 

(c)  If  and  when  you  will  authorize  the 
fixed  amount  option  for  TQSE 
reimbursement; 

(d)  Who  will  determine  the 
appropriate  period  of  time  for  which 
TQSE  reimbursement  will  be 
authorized,  including  approval  of 
extensions  and  interruptions  of 
temporary-  quarters  occupancy;  and 

(e)  Who  will  determine  whether 
quarters  were  indeed  temporary,  if  there 
is  any  doubt. 

§  302-6.302    Under  what  circumstances 
may  we  authorize  the  TQSE  allowance? 

You  may  authorize  a  TQSE  allowance 
on  an  individual-case  basis  when  use  of 
temporary  quarters  is  justified  in 
connection  with  an  employee's  transfer 
to  a  new  official  station.  You  may  not 
authorize  a  TQSE  allowance  for 
vacation  purposes  or  other  reasons 
unrelated  to  the  transfer. 

§  302-6.303    What  factors  should  we 
consider  in  determining  whether  the  TQSE 
allowance  is  actually  necessary? 

The  factors  you  should  consider 
include: 

(a)  The  length  of  time  the  employee 
should  reasonably  be  expected  to 
occupy  his/her  residence  at  the  old 
official  station  prior  to  reporting  for 
duty  at  the  new  official  station.  An 
employee  and  his/her  immediate  family 
should  continue  to  occupy  the  residence 
at  the  old  official  station  for  as  long  as 
practicable  to  avoid  the  necessity  for 
temporary  quarters. 

(b)  The  existence  of  less  expensive 
alternatives.  If  a  less  expensive 
alternative  to  the  TQSE  allowance  exists 
that  will  enable  the  employee  to  find 
permanent  quarters  at  the  new  official 
station,  you  should  consider  such  an 
alternative.  For  example,  authorize  a 
househunting  trip  instead  of  temporary 
quarters  if  it  would  cost  less  overall. 

(c)  The  existence  of  other 
opportunities  to  arrange  for  permanent 
quarters.  Consider  whether  the 
employee  had  other  adequate 
opportunity  to  arrange  for  permanent 
quarters.  For  example,  you  should  not 
authorize  temporary  quarters  if  the 
employee  had  adequate  opportiuiity 
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during  an  extended  temporary  duty 
assigmnent  to  arrange  for  permanent 
quarters. 

§  302-6.304    What  factors  should  we 
consider  in  determining  whether  to  offer  an 
employee  the  fixed  amount  TQSE 
reimbursement  option? 

The  factors  you  should  consider 
include: 

(a)  Ease  of  administration.  Actual 
TQSE  reimbursement  requires  an 
agencv  to  review  claims  for  the  validity, 
accuracy,  and  reasonableness  of  each 
expense  amount.  Fixed  amount  TQSE 
reimbursement  does  not  require  review 
of  expense  amounts  and  is  therefore 
easier  to  administer. 

(b)  Cost  considerations.  You  must 
weigh  the  cost  of  each  alternative. 
Actual  TQSE  reimbursement  may 
extend  up  to  120  consecutive  days, 
while  fixed  amount  TQSE 
reimbursement  is  limited  to  30  days. 
Actual  TQSE  reimbursement  may  be 
less  expensive,  since  its  ceiling  is  based 
on  the  standard  CONUS  rate,  while 
fixed  amount  TQSE  reimbursement  is 
based  on  the  locality  per  diem  rate. 
However,  fixed  amount  TQSE 
reimbursement  may  be  less  expensive 
because  the  maximum  daily  rate  under 
actual  TQSE  reimbursement  is  a  higher 
percentage  of  the  applicable  per  diem 
rate  than  fixed  amount  TQSE 
reimbursement. 

(c)  Treatment  of  employee.  The 
employee  is  allowed  to  choose  between 
actual  TQSE  reimbursement  and  fixed 
amount  TQSE  reimbursement  when  you 
offer  the  fixed  amount  TQSE 
reimbursement  method.  You  therefore 
should  weigh  employee  morale  and 
productivity  considerations  against 
actual  cost  considerations  in 
determining  which  method  to  offer. 

§  302-6.305    What  factors  should  we 
consider  in  determining  whetfier  quarters 
are  temporary? 

In  determining  whether  quarters  are 
"temporary",  you  should  consider 
factors  such  as  the  duration  of  the  lease, 
movement  of  household  effects  into  the 
quarters,  the  type  of  quarters,  the 
employee's  expressions  of  intent, 
attempts  to  secure  a  permanent 
dwelling,  and  the  length  of  time  the 
employee  occupies  the  quarters. 


SUBCHAPTER  D— TRANSPORTATION 
AND  STORAGE  OF  PROPERTY 

PART  302-7— TRANSPORTATION  AND 
TEMPORARY  STORAGE  OF 
HOUSEHOLD  GOODS  AND 
PROFESSIONAL  BOOKS,  PAPERS. 
AND  EQUIPMENT  (PBP&E) 

Subpart  A — General  Rules 

Sec 

302-7.1     Who  is  eligible  for  the 

transportation  and  temporary-  storage  of 
household  goods  (HHG)  at  Government 
expense? 
302-7.2     What  is  the  maximum  weight  of 
HHG  that  may  be  transported  or  stored 
at  Government  expense? 
302-7.3     May  HHG  be  transported  or  stored 

in  more  than  one  lot? 
302-7.4    Does  the  weight  of  any  professional 
books,  papers  and  equipment  (PBP&E) 
count  against  the  18.000  pound  HHG 
weight  limitation' 
302-7.5     May  the  18,000  pound  HHG  weight 
limitation  be  increased  if  PBP&E  are 
transported  as  an  administrative  expense 
to  the  agency? 
302-7.6    What  are  the  authorized  origin  and 
destination  points  for  the  transportation 
of  HHG  and  PBP&E? 
302-7.7     May  the  origin  and  destination 
points  be  other  than  that  prescribed  in 
§302-7.6? 
302-7.8     Is  there  a  time  limit  for  the 

temporary  storage  of  an  authorized  HHG 
shipment? 
302-7.9     What  are  some  reasons  that  would 
justify  the  additional  storage  beyond  the 
initial  90-day  limit? 
302-7.10    Is  property  acquired  en  route 

eligible  for  transportation  at  Government 
expense? 
302-7.11     What  is  the  Government's  liability 

for  loss  or  damage  to  HHC 
302-7.12     What  are  the  various  methods  of 
shipping  HHG  and  how  is  the  weight 
determined  for  each  t>'pe  of  shipment? 
302-7  13     What  methods  of  transporting  and 
paying  for  the  movement  of  HHG,  PBP&E 
and  temporary  storage  are  authorized? 
302-7.14     Are  there  any  disadvantages  to 
using  the  commuted  rate  method  for 
transporting  HHG.  PBP&E  and  temporary 
storage? 
302-7.15     Must  I  use  the  method  selected  by 
my  agency  for  transporting  m>  HHG, 
PBP&E  and  temporary  storage' 
302-7  16     Is  the  maximum  weight  allowance 
for  HHG  and  temporary  storage  limited 
when  quarters  are  furnished  or  partly 
furnished  by  the  (^vemment  OCONUS 
or  upon  return  to  CONUS? 
302-7  17     Ma>  PBP&E  be  transported  at 
(^vemment  expense  upon  returning  to 
CONUS  for  separation  from  Government 
service,  after  completion  of  an  OCONUS 
assignment' 
302-7  18    Who  is  liable  for  any  loss  or 

damage  to  HHG  incident  to  a  authorized 
relocation? 
302-7  19     Should  I  include  items  that  are 
irreplaceable  or  of  extremely  high 
monetary  or  sentimental  value  in  my 
HHG  shipment? 


Subpart  B — Commuted  Rate 

302-7.100     How  are  the  charges  of 

transporting  HHG,  and  tempwrary  storage 

calculated? 
302-7  101     Where  can  the  commuted  rate 

schedules  for  the  transportation  of  HHG, 

and  temporary  storage  found? 
302-7.102     How  is  the  mileage  distance 

determined  under  the  commuted  rate 

method? 
302-7.103     How-  are  the  charges  calculated 

when  a  carrier  charges  a  minimum 

weight,  but  the  actual  weight  of  HHG, 

PBP&E  and  temporary  storage  is  less 

than  the  minimum  weight  charged? 
302-7.104     What  documentation  must  be 

provided  for  reimbursement? 
302-7.105     May  an  advance  of  funds  be 

authorized  for  transporting  HHG  and 

temporary  storage? 
302-7.106     What  documentation  is  required 

to  receive  an  advance  under  the 

commuted  rate  method? 
302-7.107     May  my  HHG  be  temporarily 

stored  at  Government  expense? 
302-7.108     What  lemporar>' storage 

expenses  will  be  reimbursed? 
302-7  109     Are  receipts  required? 
302-7.110     Is  there  a  reimbursement  limit? 

Subpart  C— Actual  Expense  Method 

302-7.200     How  are  charges  paid  and  who 
makes  the  arrangements  for  transporting 
HHG,  PBP&E  and  temporan,  storage 
under  the  actual  expense  method? 

302-7.201     Is  temporar>'  storage  in  excess  of 
authorized  limits  and  excess  valuation  of 
goods  and  services  payable  at 
Government  expanse' 

Subpart  D — Agency  Responsibilities 

302-7.300     What  policies  and  procedures 
must  we  establish  for  this  part? 

302-7.301     What  method  of  transporting 
HHG  should  we  authorize' 

302-7.302     What  method  of  transporting 
should  we  authorize  for  PBP&E? 

302-7  303    What  guidelines  must  we  follow 
when  authorizing  transportation  of 
PBP&E  as  an  administrative  expense? 

302-7  .104     When  HHG  are  shipped  under 
the  actual  expense  method,  and  PBP&E 
as  an  administrative  expense,  in  the 
same  lot,  are  separate  weight  certificates 
required? 

.\uthoritv:  5  U.S.C,  5738:  20  U.S.C.  905(a): 
E.O   11609!  36  PR  13747.  3  CFR.  1971-1973 
Comp..  p.  586 

Sutipart  A — General  Rules 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"vou  .  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§302-7.1     Who  is  eligible  for  tt>e 
transportation  and  temporary  storage  of 
household  goods  (HHG)  at  Government 
expense? 

The  following  are  eligible  for  the 
transportation  and  temporary  storage  of 
household  goods  (HHG)  at  Government 
expense  when  a  relocation  has  been 


I 
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determined  to  be  in  the  interest  of  the 
Government: 

(dl  An  employee  transferred  between 
nffiridl  duty  stations,  within  or  outside 
the  continental  United  States  (CONUS): 

(b)  A  new  appointee  to  his/her  first 
official  dutv  station  within  or  outside 
the  CONUS: 

(c)  An  employee  being  returned  to 
CONUS  for  scparatinn  from  an  outside 
CONUS  assignnu-nt,  after  completion  of 
an  agreed  upon  p»^rind  of  services; 

(d)  An  SES  employee  authorized  last 
move  home  benefits  under  §  302-3.304 
of  this  chapter; 

(e)  An  employee  authorized  a 
temporary  change  of  station  (TCS). 

§  302-7.2    What  is  the  maximum  weight  of 
HHG  that  may  t>e  transported  or  stored  at 
Government  expense? 

The  md-ximum  weight  allowance  of 
HHG  that  may  be  shipped  or  stored  at 
Government  expense  is  18,000  pounds 

net  weight. 

§  302-7.3     May  HHG  be  transported  or 
stored  In  more  than  one  lot? 

Household  goods  may  be  transported 
and  stored  in  multiple  lots,  however, 
your  maximum  HHG  weight  allowance 
is  based  upon  shipping  and  storing  all 
HHG  as  one  lot. 

§  302-7.4     Does  the  weight  of  any 
professional  books,  papers  and  e<^ulpnr>ent 
{PBP4E)  count  against  the  18.000  pound 
HHG  weight  limitation? 

Yes,  the  weight  on  any  PBP&E  is 
generally  part  of  and  not  in  addition  to 
the  18.000  pound  HHG  weight 
limitation.  However,  if  the  weight  of  any 
PBP&E  causes  the  lot  to  exceed  18.000 
pcjunds,  the  PBP&E  mav  be  transported 
to  the  new  duty  station  as  an 
administrative  expense  of  the  agency. 
Authorization  for  such  shipment  is 
granted  solely  at  the  discretion  of  the 
agencv  and  subject  to  its  policies 
governing  such  shipment 

§  302-7.5     May  the  1 8.000  pound  HHG 
weight  limitation  be  Increased  If  PBP&E  are 
transported  as  an  administrative  expense  to 
the  agency? 

No.  the  18.000  pound  HHG  weight 
limitation  is  mandated  by  statute  and 


Method  ot  shipment 


lb)  Crated  shipments 


cannot  be  exceeded.  Shipments  of 
PBP&E  as  an  administrative  expense  to 
the  agency  are  not  subject  to  the  HHG 
maximum  weight  allowance. 

§  302-7.6     What  are  the  authorized  origin 
and  destination  points  for  the 
transportation  of  HHG  and  PBP&E. 

The  authorized  origin  and  destination 
points  for  the  transportation  of  HHG  and 
PBP&E  varies  by  category  of  employee 
and  are  as  follows: 

Transportation  of  HHG  and 
PBP&E 


Category  of  employee     Authorized  origln/des- 
'  tination 


(a)  Employee  trans- 
ferred tietween  offi- 
cial stations 

(b)  New  appointee  .... 

I 

(c)  Employee  return- 
ing from  outside 
CONUS  assign- 
ment for  separation 
from  Government 
service 

(d)  SES  last  move 
home  benefits. 

Temporary  change  of 
official  station 
(TCS) 


Between  the  old  and 
new  official  station 

From  place  of  actual 
residence  to  New 
official  station 

Last  official  station  to 
place  of  actual  resi- 
dence 


From  last  official  sta- 
tion to  place  of  Se- 
lection 

From  current  official 
station  to  TCS  lo- 
cation and  return 


§  302-7.7    May  the  origin  and  destination 
points  be  other  than  that  prescribed  in 
§302-7.6? 

Yes,  shipments  may  originate  or 
terminate  at  any  location;  however,  yoiir 
reimbursement  is  limited  to  the  cost  of 
transporting  the  property  in  one  lot  from 
the  authorized  origin  to  the  authorized 
destination. 

§  302-7.8    Is  there  a  time  limit  for  the 
temporary  storage  of  an  authorized  HHG 
shipment? 

The  initial  period  of  temporary 
storage  at  Government  expense  shall  not 
exceed  90  days  in  connection  with  any 
authorized  HHG  shipment.  The  HHG  ' 
may  be  placed  in  temporary  storage  at 
origin,  in  transit,  at  destination,  or  any 


combination  thereof.  However,  upon 
your  WTitten  request,  an  additional  90 
days  may  be  authorized  by  the 
designated  agency  official.  In  no  case 
may  the  maximum  time  limit  for 
temporar\-  storage  exceed  180  days, 

§  302-7.9    What  are  some  reasons  that 
would  justify  the  additional  storage  beyond 
the  initial  90-day  limit? 

Reasons  for  justifying  temporary 
storage  beyond  the  initial  90-day  limit 
include,  but  are  not  limited  to: 

(a)  An  inter\-ening  temporary  duty  or 
long-term  training  assignment; 

(bj  Non-availability  of  suitable 
housing; 

(c)  Completion  of  residence  under 
construction; 

(d)  Serious  illness  of  employee  or 
illness  or  death  of  a  dependent; 

(e)  Strikes,  acts  of  God,  or  other 
circumstances  beyond  the  control  of  the 
employee;  or 

(f)  Similar  reasons. 

§  302-7.10  Is  property  acquired  en  route 
eligible  for  transportation  at  Government 
expense? 

No.  property  acquired  en  route  will 
not  be  eligible  for  transportation  at 
Government  expense. 

§  302-7. 11     What  is  the  Governments 
liability  tor  loss  or  damage  to  HHG? 

The  Government's  liability  for  loss  or 
damage  to  HHG  is  determined  by  your 
agency  under  title  31  U.S.C.  3721-3723 
and  agency  implementing  rules  and 
regulations  issued  pursuant  to  the  law. 

§  302-7.12    What  are  the  various  methods 
of  shipping  HHG  and  how  is  the  weight 
determined  for  each  type  of  shipment? 

HHG  should  be  shipped  bv  the  most 
economical  method  available.  The 
various  methods  of  shipment  and 
weight  calculations  include  the 
following: 


How  weight  of  shipment  is  determined 


(a)  Uncrated  (shipped  m  HHG  movers  van  or 
similar  conveyance) 


The  net  weigh  will  be  shown  on  the  bill  of  lading  or  weight  cerllficate  attached  and  includes 
ttie  weight  of  barrels,  boxes  cartons,  and  similar  matenal  used  in  packing,  but  does  not  in- 
clude pads,  chains,  dollies  and  other  equipment  to  load  and  secure  the  shipment 

When  crated  the  net  weight  will  not  include  the  weight  of  the  crating  matenal  The  net  weight 
wi  be  computed  as  being  60  percent  of  the  gross  weight.  However,  if  the  net  weight  com- 
puted in  this  manner  exceeds  the  applicable  weight  limitation  and  If  It  is  detennined  that  for 
reasons  beyond  the  employee  s  control  unusually  heavy  crating  and  packing  matenals  were 
necessarily  used   the  net  weight  may  be  computed  at  less  than  60  percent  of  the  gross 
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Method  of  shipment 


How  weight  of  shipment  is  determined 


(c)  Containerized  shipments  (Special  containers 
designed  eg,  lift  vans,  CONEX  transporters, 
HHG  shipping  txixes,  for  repealed  use). 


(d)  Constructive  weight 


When  the  known  tare  weight  does  not  include  the  weight  of  intenor  bracing  and  padding  ma- 
tenals but  only  the  weight  of  the  container  the  net  weight  wiii  t*  85  pe'ceni  o*  the  gross 
weight  less  the  weight  of  the  container  if  the  known  tare  weight  includes  such  matenal  so 
that  the  net  weight  is  the  same  as  it  would  be  for  uncraied  shipments  m  interstate  com- 
merce, the  net  weight  will  not  t>e  subject  to  reduction 

If  adequate  scales  are  not  available  ai  ongn  en  route  or  at  destination  a  constructive  weight 
based  on  7  pounds  per  cubic  foot  of  propeny  loaded  van  space  may  be  used  Such  weight 
may  be  used  for  a  part-load  when  its  weight  could  not  be  obtained  without  first  umoadmg  it 
or  other  part-loads  being  earned  m  the  same  vehicle  or  when  the  HHG  are  not  weighed  be- 
cause the  earners  charges  for  local  or  metropolitan  area  moves  are  properly  computed  on 
the  basis  other  than  weight  or  volume  of  the  shipment  las  when  payment  is  based  on  an 
hourly  rate  and  distance  involved)  In  such  instances  a  statement  from  the  earner  showing 
the  properly  loaded  van  space  required  for  the  shipment  should  be  obtained  with  respect  to 
proof  of  entitlement  to  a  commuted  rate  payment  when  net  weight  cannot  be  shown 


§  302-7.13    What  methods  of  transporting 
and  paying  for  the  movement  of  HHG, 
PBP&E  and  temporary  storage  are 
authorized? 

There  are  two  authorized  methods  of 
transporting  and  paving  for  the 
movement  of  HHG.  PBP&E  and 
temporar\  storage  Y'our  agency  will 
determine  which  of  the  following 
methods  will  be  authorized, 

(a)  Commuted  Hate  System.  Under  the 
commuted  rate  system  you  assume  total 
responsibility  for  arranging  and  paying 
for.  at  least  the  following  services: 
packing/ unpacking,  crating/uncrating, 
pickup/deliver,  weighing,  line-haul, 
drayage.  and  temporan-  storage  of  your 
HHG  and  PBP&E  with  a  commercial 
HHG  carrier  or  by  renting  self  drive 
equipment  for  a  do-it-yourself  move. 
When  any  PBP&E  is  transported  as  an 
administrative  expense  of  your  agency, 
all  arrangements  (e.g..  packing/ 
unpacking,  pickup/delivery,  weighing: 
temporar\'  storage,  etc.)  will  be  handled 
and  paid  for  by  your  agency. 

(b)  Actual  Expense  Method.  Under  the 
actual  expense  method,  your  agency 
assumes  the  responsibility  for  arranging 
and  paying  for  all  aspects  (e.g  .  packing/ 
unpacking,  pickup/deliven,-.  weighing, 
line-haul,  drayage.  temporar\-  storage, 
etc.).  of  transporting  your  HHG  and 
PBP&E  with  a  commercial  HHG  carrier. 

§  302-7.14    Are  there  any  disadvantages  to 
using  the  commuted  rate  method  for 
transporting  HHG,  PBP&E  and  temporary 
storage? 

Yes.  The  disadvantages  to  using  the 
commuted  rate  method  for  transporting 
HHG,  PBP&E  and  temporar>  storage  are 
that  the: 

(a)  Government  cannot  take  advantage 
of  any  special  rates  that  may  be  offered 
only  to  Government  shipments; 

(b)  Commuted  rate  method  does  not 
applv  to  intrastate  moves;  and 

(c)  Commuted  rate  method  may  not 
fully  reimburse  your  out-of-pocket 
expenses. 


§  302-7.1 5     Must  I  use  the  method  selected 
by  my  agency  for  transporting  my  HHG, 
PBP&E  and  temporary  storage? 

No.  vou  do  not  have  to  use  ihe 
method  selected  (§302-7  301)  by  your 
agency,  and  you  may  pursue  other 
methods,  however,  your  reimbursement 
is  limited  to  the  actual  cost  incurred, 
not  to  exceed  what  the  Government 
would  have  incurred  under  the 
commuted  rate  system  within  CONUS 
and  the  actual  expense  method 
OCONUS 

§302-7.16     Is  the  maximum  weight 
allowance  for  HHG  and  temporary  storage 
limited  wt>en  quarters  are  furnished  or 
partly  furnished  by  the  Government 
OCONUS  or  upon  return  to  CONUS? 

When  quarters  are  furnished  or  partly 
furnished  bv  the  Ck)vernment  OCONUS. 
vour  agency  may  limit  the  weight  of 
HHG  and  temporar\-  storage  that  can  be 
transported  to  that  location  Only  the 
authorized  weight  allowance  that  was 
shipped  to  the  OCONUS  location  may 
be  returned  to  CONUS  upon  completion 
of  the  tour  of  duty,  unless  the  agency 
makes  an  exception  under  conditions 
specified  in  agency  internal  regulations. 

§302-7  17     May  PBP&E  be  transported  at 
Government  expense  upon  returning  to 
CONUS  for  separation  from  Government 
service,  after  completion  of  an  OCONUS 
assignment? 

Anv  PBP&E  that  was  transported  as  an 
administrative  expense  of  the 
Government  to  the  OCONUS  assignment 
will  be  returned  as  an  administrative 
expense  of  the  Government  to  the  place 
of  actual  residence  or  any  other 
location,  not  to  exceed  the  cost  to  the 
authorized  destination. 

§  302.7.18    Who  is  liable  for  any  loss  or 
damage  to  HHG  incident  to  an  authorized 
relocation? 

When  transporting  HHG  under  the 
commuted  rate  or  actual  expense 
method  and  a  commercial  HHG  carrier 
is  used,  the  carrier  accepts  limited 
liability  for  any  loss  or  damage  in 


accordance  with  HHG  carrier  tariffs.  For 
transporting  HHG  by  self  drive 
equipment  for  a  do-it-yourself-move  and 
for  anv  loss  or  damage  not  covered  by 
the  HHG  carrier,  see  part  302-11  of  this 
chapter, 

§  302-7.19    Should  I  include  items  that  are 
Irreplaceable  or  of  extremely  high  monetary 
or  sentimental  value  in  my  HHG  shipment? 

Cienerally  no:  items  that  are 
irreplaceable  or  of  extremely  high 
monetar\-  or  sentimental  value  should 
not  be  included  in  your  HHG  shipment, 
.additional  insurance  may  be  purchased, 
at  vour  expense,  to  cover  any  loss  or 
damage,  however,  such  items  are  not 
necessarily  provided  special  security. 
.Accordingly,  it  is  advisable  that  you  or 
an  immediate  familv  member{s) 
transport  si'ch  item>-  personally. 


Subpart  B — Commuted  Rate 

§  302-7,100     How  are  the  charges  of 
transporting  HHG.  and  temporary  storage 
calculated? 

The  charges  for  transporting  HHG, 
and  temporan.  storage  are  computed  by 
multiplying  the  number  of  pounds 
shipped  divided  by  100  (within  the 
18.00U  maximum  limitation)  by  the 
applicable  rate  per  one-hundred  pounds 
for  the  distance  transported.  This 
includes,  but  is  not  limited  to  packing/ 
unpacking,  crating/uncrating,  drayage. 
weighing,  pickup- delivery,  line-haul, 
accessorial  charges,  and  temporan' 
storage  charges,  including  but  not 
limited  to  handling  in/out.  etc 
However,  vour  reimbursement  may  not 
fully  cover  your  total  out-of-pocket 
expenses.  In  determining  the  distance 
shipped  you  ma\  use  the  Household 
Goods  Carriers  Mileage  Guide  (issued  by 
the  Household  Goods  Comers'  Bureau. 
1611  Duke  Street.  Alexandria.  VA 
22314-3482).  tariffs  filed  with  GSA 
travel  management  centers,  or  any  other 
mileage  guide  authorized  by  your 
agency  If  the  exact  mileage  is  not 
shown,  the  next  higher  mileage  distance 
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applies.  If  there  i.s  a  minimum  weight 
charge  above  the  actual  weight  under 
applicable  tariffs,  reimbursement  will  be 
based  on  the  minimum  weight  charge 
instead  of  the  actual  weight. 

§  302-7.101     Where  can  the  commuted  rate 
schedules  for  the  transportation  of  HHG, 
and  temporary  storage  t>e  found? 

The  charges  for  the  line-haul 
transportation,  packing,  crating, 
unpacking,  dravage  incident  to 
transportation,  and  other  accessorial 
charges  for  HHG.  and  temporar\'  storage 
can  be  found  in  the  Household  Goods 
Carrier  Bureau  tariff  (issued  by  the 
Household  Goods  Carriers'  Bureau.  1611 
Duke  Street,  Alexandria,  VA  22314- 
3482)  or  by  contacting  the  GSA  travel 
management  center  or  the  appropriate 
office  designated  m  vour  agencv. 

§302-7.102     How  is  the  mileage  distance 
determined  under  the  commuted  rate 
method? 

To  determine  the  distance  from  the 
.iiithonzed  origin  to  the  authorized 
(iestination.  the  Household  Goods 
Carriers  .Standard  Mileage  Guide,  or  a 
standard  road  atlas  issued  by  The 
Hmischold  Goods  Carrier's  Bureau,  or 
any  other  mileage  guide  authorized  by 
your  agency. 

Note  to  §§  302-7.100  and  302-7.102.  Any 

substantial  deviation  from  the  distances 
shown  in  thu  authorized  mileage  guides  must 
be  explained  on  the  travel  claim. 

§  302-7.103     How  are  the  charges 
calculated  when  a  carrier  charges  a 
minimum  weight,  but  the  actual  weight  of 
HHG.  PBP4E  and  temporary  storage  Is  less 
than  the  minimum  weight  charged? 

C;harges  for  HHG.  PBP&E  and 
temporary  storage  are  calculated  based 
on  the  minimum  weight  charged  bv  the 
carrier,  but  not  to  exceed  18.000 
pounds. 

§  302-7.104    What  documentation  must  be 
provided  for  reimbursement? 

When  claiming  reimbursement  under 
the  commuted  rate,  you  must  provide: 

(al  .-K  receipted  copy  of  the  bill  of 
lading  (reproduced  copies  are 
acceptable)  including  any  attached 
weight  certificate  copies  if  issued;  or 

(b)  Other  evidence  showing  points  of 
origin  and  destination  and  the  weight  of 
your  HHG,  if  no  bill  of  lading  was 
issued,  or 

(c)  If  a  commercial  HHG  carrier  is  not 
used,  you  are  responsible  for 
establishing  the  weight  of  the  HHG,  and 
temporary  storage  by  obtaining  proper 
certified  weight  certificates.  Certified 
weight  certificates  include  the  gross  and 
tare  weights.  This  is  required  because 
payment  at  commuted  rates  on  the  basis 


of  constructive  weight  usually  is  not 
possible. 

§  302-7. 1 05    May  an  advance  of  funds  be 
authorized  for  transporting  HHG  and 
temporary  storage? 

An  advance  of  funds  mav  be 
authorized  when  the  transportation  of 
HHG  and  temporary  storage  is 
authorized  under  the  commuted  rate 
method. 

§302-7.106    What  documentation  is 
required  to  receive  an  advance  under  the 
commuted  rate  method? 

To  receive  an  advance  under  the 
commuted  rate  method,  you  must 
provide  a  copy  of  an  estimate  of  costs 
from  a  commercial  HHG  carrier  or  a 
written  statement  that  includes: 

(a)  Origin  and  destination; 

fb)  A  signed  copy  of  a  commercial  bill 
of  lading  annotated  with  actual  weight 
(or  other  evidence  of  actual  weight)  or 
a  reasonable  estimate  acceptable  to  your 
agency;  and 

(c)  Anticipated  temporary  storage 
period  (not  to  exceed  90  days)  at 
Government  expense. 

§302-7.107    May  my  HHG  be  temporarily 
stored  at  Government  expense? 

Yes,  HHG  may  be  stored  at 
Government  expense  incident  to  the 
transporting  of  such  goods  either  at  the 
HHG  carrier  storage  facility  or  a  self 
storage  facility.  Storage  may  be  at  any 
combination  of  origin,  en  route 
locations  or  destination. 

§  302-7. 1 08     What  temporary  storage 
expenses  will  be  reimbursed? 

The  following  will  he  reimbursed: 

(a)  Reimbursable  temporary  storage 
cost  incident  to  storage  at  the  HHG 
carriers  facility  are: 

(1)  Handling  in; 

(2)  Daily  storage: 

(3)  Handling  out:  and 

(4)  Dravage  to  residence. 

(b)  Reimbursable  cost  of  storage  at  a 
self  storage  facility.  This  is  the  cost  of 
the  storage  space  that  will  reasonably 
accommodate  the  HHG  transported. 

§302-7.109    Are  receipts  required? 

Yes.  under  the  commuted  rate  system, 
a  receipted  copy  of  the  warehouse  or 
other  bill  for  storage  is  required  to 
support  reimbursement. 

§302-7.110    Is  there  a  reimbursement 
limit? 

Yes.  reimbursement  must  not  exceed 
the  rates  published  in  the  Nationwide 
Household  Goods  Commercial 
Relocation  Tariff  (issued  by  the 
Household  Goods  Carriers'  Bureau,  1611 
Duke  Street,  Alexandria.  VA  22314- 
3482),  supplements  thereto  and  reissues 
thereof. 


Subpart  C-Actual  Expense  Method 

§  302-7.200    How  are  charges  paid  and 
who  makes  the  arrangements  for 
transporting  HHG,  PBP&E  and  temporary 
storage  under  the  actual  expense  method? 

Your  agency  is  responsible  for  making 
all  the  necessarv  arrangements  for 
transporting  HHG,  PBP&E.  and 
temporary  storage,  including  but  not 
limited  to  packing/unpacking,  crating/ 
uncrating,  pickup/delivery,  weighing, 
line-haul,  etc..  under  the  actual  expense 
method.  Your  agency  will  issue  a  Bill  of 
Lading  or  any  other  shipping  document 
with  ail  charges  billed  directly  to  the 
agency.  Any  cost  or  weight  in  excess  of 
18.000  pounds  will  be  at  your  expense. 

§  302-7.201     Is  temporary  storage  in 
excess  of  authorized  limits  and  excess 
valuation  of  goods  and  services  payable  at 
Government  expense? 

No,  charges  for  excess  weight, 
valuation  above  the  minimum  amount, 
and  services  obtained  at  higher  costs 
must  be  borne  by  the  employee  in  the 
same  manner  as  he/she  is  responsible 
for  excess  transportation  costs. 

Subpart  D-Agency  Responsibilities 

Note  to  subpart  D:  Use  of  pronouns  'we ', 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§302-7.300    What  policies  and  procedures 
must  we  establish  for  this  part? 

You  must  establish  policies  and 
procedures  as  required  for  this  part, 
including  who  will: 

(a)  Administer  your  household  goods 
program: 

(b)  Authorize  PBP&E  to  be  transported 
as  an  agency  administrative  expense; 

(c)  Authorize  temporary  storage  in 
excess  of  the  initial  90-day  limit; 

(d)  Collect  any  excess  cost  or  charges;    - 

(e)  Advise  the  employee  on  the 
Governments  liability  for  any  loss  and 
damage  claims  under  31  U.S.C.  3721- 
3723;  and 

(f)  Ensure  that  international  HHG 
shipments  by  water  are  made  on  ships 
registered  under  the  laws  of  the  United 
States  whenever  such  ships  are 
available. 

§  302-7.301     What  method  of  transporting 
HHG  should  we  authorize? 

You  should  authorize  one  of  the 
following  methods,  of  transporting  an 
employees  HHG.  PBP&E  and  temporary 
storage.  The  selected  method  should  be 
stated  on  the  relocation  travel 
authorization. 

(a)  Commuted  Rate  System.  For 
relocation  or  first  duty  station 
assignment  within  CONL'S.  This 
method  will  be  used  without  regard  to 
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the  actual  expense  method,  unless  that 
method  is  more  economical  to  the 
Government  and  results  in  a  savings  of 
$100  or  more.  Under  this  system  the     • 
employee  assumes  total  responsibility 
for  arranging  and  paying  for.  at  least  the 
following  services:  Packing/ unpacking, 
crating/uncrating,  pickup/deliver, 
weighing,  line-haul,  drayage.  and 
temporary  storage  of  your  HHG  and 
PBP&E  with  a  commercial  HHG  carrier 
or  bv  renting  self  drive  equipment  for  a 
do-it-vourself  move.  When  any  PBP&E 
is  transported  as  an  administrative 
expense  of  the  agency  all  arrangements 
(e.g..  packing/ unpacking,  pickup/ 
delivery,  weighing.  temporar\-  storage, 
etc.)  will  be  handled  and  paid  for  by 
you  the  agency. 

(b)  Actual  Expense  Method.  For  all 
shipments  OCONUS  and  where  deemed 
economical  to  the  Government  within 
CONUS.  Under  the  actual  expense 
method,  the  Government  assumes  the 
responsibility  for  arranging  and  paying 
for  all  aspects  (e.g..  packing/unpacking, 
pickup/delivery,  weighing,  line-haul, 
drayage.  temporary  storage,  etc..)  of 
transporting  the  employee's  HHG, 
PBP&E. 

§  302-7.302     What  method  of  transporting 
should  we  authorize  for  PBP&E? 

You  should  authorize  the  actual 
expense  method  for  transporting  an 
employee's  PBP&E  only  when  the 
weight  of  the  PBP&E  causes  the 
employee's  shipment  to  exceed  the 
maximum  18.000  pound  HHG  weight 
limitation.  PBP&E  should  be  weighed 
prior  to  shipment,  if  necessary,  so  the 
weight  can  easily  be  deducted  from  the 
18.000  pound  weight  allowance.  The 
PBP&E  shipment  should  then  be  made 
separately  from  the  HHG  shipment  and 
is  an  administrative  expense  to  your 
agency. 

§  302-7.303    What  guidelines  must  we 
follow  when  authorizing  transportation  of 
PBP&E  as  an  administrative  expense? 

You  have  the  sole  discretion  to 
authorize  transportation  of  PBP&E 
provided  that: 

(a)  An  itemized  inventor>-  of  PBP&E  is 
provided  for  review  by  the  authorizing 
official  at  the  new  official  station. 

fb)  The  authorizing  official  has 
certified  that  the  PBP&E  are  necessary 
for  performance  of  the  employee's 
duties  at  the  new  duty  station,  and  if 
these  items  were  not  transported,  the 
same  or  similar  items  would  have  to  be 
obtained  at  Government  expense  for  the 
employee's  use  at  the  new  official 
station;  and 

(c)  You  have  acquired  evidence  that 
transporting  the  PBP&E  would  cause  the 
employees  HHG  to  exceed  18,000 
pound  maximum  weight  allowances. 


Note  to  §  302-7.303:  PBP&E  transported  as 
an  agency  administrative  expense  to  an 
OCONUS  location  may  be  returned  to 
CONUS  as  an  agency  administrative  expense 
for  an  employee  separating  from  Government 


§302-7.304    When  HHG  are  shipped  under 
the  actual  expense  method,  and  PBP&E  as 
an  administrative  expense,  in  the  same  lot. 
are  separate  weight  certificates  required? 

Yes.  the  weight  of  the  PBP&E  and  the 
administrative  appropriation  chargeable 
must  be  listed  as  separate  items  on  the 
bill  of  lading  or  other  shipping 
document 

PART  302-8— ALLOWANCES  FOR 
EXTENDED  STORAGE  OF 
HOUSEHOLD  GOODS  (HHG) 

Subpart  A — General 

Set 

302-8.1     When  may  extended  storage  of 

HHG  be  authorized? 
302-8.2    What  is  the  purpose  of  extended 

storage? 
302-8.3     How  will  I  know  when  my  agency 

has  made  a  decision  to  authorize 

extended  storage  of  my  HHG? 
302-8.4     May  I  receive  an  advance  of  funds 

for  storage  allowances  covered  by  this 

part? 

Subpart  B — Extended  Storage  During 
Assignment  to  isolated  Locations  in  the 
Continental  United  States  (CONUS) 

302-8.  lOU     What  is  the  poiiL>  for  extended 

storage  of  HHG  during  assignment  to 

isolated  locations  in  CONUS? 
302-8.101     What  are  the  criteria  for 

determining  whether  an  official  station  is 

an  isolated  official  station  for  purposes 

of  this  part? 
302-8.102     Am  I  eligible  for  extended 

storage  of  HHG  and  personal  effects? 
302-8.103     Where  may  my  HHG  be  stored? 
302-8.104     What  are  the  allowable  costs  for 

storage? 
302-8  105    May  1  transport  a  portion  of  my 

HHG  to  the  official  station  and  store  the 

remainder  at  Government  expense? 
302-8.106    May  1  change  from  temporary  to 

extended  storage? 
302-8.107    May  1  change  from  storage  at 

personal  expense  to  extended  storage  at 

Government  expense? 
302-8.108    What  is  the  authorized  time 

period  for  extended  storage  of  my  HHGi' 

Subpart  C — Extended  Storage  During 
Assignment  Outside  the  Continental  United 
States  (OCONUS) 

302-8.200    Am  I  eligible  for  extended 
storage  during  assignment  OCONUS? 

302-8.201     Am  I  entitled  to  reimbursement 
for  extended  storage  of  HHG? 

302-8.202     Do  provisions  for  the  place, 
choice,  or  type  of  storage,  allowable 
costs,  or  partial  storage  during 
assignment  (XIONUS  differ  from  those 
prescribed  for  storage  during  assignment 
to  isolated  locations  in  CONUS? 

302-8.203     What  is  the  authorized  time 
period  for  extended  storage  of  my  HHG? 


Subpart  D — Storage  During  School  Recess 
for  Department  of  Defense  Overseas 
Dependents  School  (DoDDS)  Teachers 

302-8.300    Under  what  authority  am  I 
provided  storage  during  school  recess? 

302-8.301     What  obligations  do  I  have  if  I  do 
not  report  for  service  at  the  beginning  of 
the  next  school  year? 

Subpart  E — Agency  Responsibilities 

302-8.400    What  policies  must  we  establish 

for  the  allowance  for  extended  storage  of 

HHG^ 
302-8.401     How  should  we  administer  the 

authorization  and  payment  of  extended 

storage  of  HHG? 
302-6.402     May  we  allow  the  employee  to 

determine  options  in  the  preference  of 

his/her  storage? 

Authoritv:  5  U.S.C  5738:  20  U.S.C  905(a): 
E.O.  116091  36  FR  13747,  3  CFR,  1971-1975 
Comp..  p.  586. 


Subpart  A — General 

Note  to  subpart  A:  Use  of  pronouns  "I". 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§302-8.1     When  may  extended  storage  of 
HHG  be  authorized? 

"lour  agenc\  md\  authorize  extended 
storage  of  HHG  under  the  following 
circumstances: 

(a)  Extended  storage  of  HHG  may  be 
authorized  in  lieu  of  shipment  when; 

(1)  You  are  assigned  to  an  isolated 
duty  station  within  CONUS  (see  subpart 
B  of  this  part); 

(2)  You  are  assigned  to  an  overseas 
official  station  where  your  agency  limits 
the  amount  of  HHG  you  may  transport 
to  that  location: 

(3)  You  are  assigned  to  an  OCONUS 
official  station  and  your  agency 
determines  extended  storage  is  in  the 
public  interest  or  cost  effective  to  do  so: 

or 

(4)  It  is  necessar>  for  a  temporary 
change  of  station  (TCS) 

fb)  Extended  storage  of  HHG  is  not 
permitted  for  a  career  SES  employee 
eligible  for  last  move  home  benefits. 

§  302-8.2    What  is  the  purpose  of  extended 
storage? 

The  purpose  of  extended  storage  is  to 
assist  in  protecting  persorral  items  when 
vou  are: 

(a)  Authorized  a  temporary  change  of 
station  (TCS)  under  §  302-3.400  of  this 
chapter; 

(b)  Assigned  to  isolated  locations  in 
CONUS  to  which  the  employee  cannot 
take  or  at  which  the  employee  is  unable 
to  use  his/her  HHG  and  personal  effects 
because  of  the  absence  of  residence 
quarters  at  that  location, 

(c)  Assigned  OCONUS  when: 

(1)  The  official  station  is  one  to  which 
you  cannot  take  or  at  which  you  are 
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unable  to  use  your  HHG  and  your 
personal  effects:  or 

(2)  The  head  of  your  agency 
authorizes  storage  of  your  HHG  is  in  the 
public  interest  or  is  more  economical 
than  transporting:  or 

(d)  Storage  is  necessary  during  school 
recess  for  DoDDS  teachers 

§  302-8.3     How  will  I  know  when  my  agency 
has  made  a  decision  to  authorize  extended 
storage  of  my  HHG? 

Your  agency  will  indicate  on  your 
travel  authorization  the  specific 
dUovvances  you  are  authorized  as 
provided  in  this  chapter. 

§  302-a.4     May  I  receive  an  advance  of 
funds  for  storage  allowances  covered  by 
this  part? 

No.  an  advaiKc  of  funds  is  not 
allowed  for  storagp  allowances  of  HHG. 

Subpart  B — Extended  Storage  During 
Assignment  to  Isolated  Locations  in 
the  Continental  United  States  (CONUS) 

§302-6.100     What  is  the  policy  for 
extended  storage  of  HHG  during 
assignment  to  isolated  locations  In 
CONUS? 

E.xtended  storage  of  HHG  belonging  to 
an  cmplovee  transferred  or  a  new 
appointee  assigned  to  an  official  station 
at  an  isolated  location  in  CONUS  may 
be  allowed  onl\-  when  it  is  clearly 
justified  under  the  conditions  in  this 
part  and  is  not  primarilv  for  the 
convenience,  or  at  the  request  of.  the 
employee  or  the  new  appointee. 

§  302-8.1 01     What  are  the  criteria  for 
determining  whether  an  official  station  is  an 
isolated  official  station  for  purposes  of  this 
part? 

(a)  As  determined  by  your  agencv.  an 
official  station  at  an  isolated  location  is 

a  place  of  permanent  duty  assignment  in 
C;ONl.'S  at  which  vou  have  no 
alternative  except  to  live  where  you  are 
unable  to  use  your  HHG  because: 

(1 )  The  type  of  quarters  vou  are 
required  to  occupy  at  the  isolated 
official  station  will  not  accommodate 
your  HHG:  or 

(2)  Residence  quarters  which  would 
accommodate  your  HHG  are  not 
available  within  reasonable  daily 
commuting  distance  of  the  official 
station. 

(b)  The  designation  of  an  official 
station  as  isolated  in  accordance  with 
paragraph  (a)  of  this  section  shall  not 
preclude  a  determination  in  individual 
instances  that  adequate  housing  is 
available  for  some  employees  stationed 
there  based  on  housing  which  may  be 
available  within  daily  commuting 
distance  and  the  size  and  other 
characteristics  of  each  employee's 
immediate  familv   In  such  instances  the 


station  shall  not  be  considered  isolated 
with  regard  to  you  if  your  agency 
determines  adequate  family  housing  is 
available  for  you. 

Note  to  §  302-8.101:  Heads  of  agencies 
concerned  are  responsible  for  designating  the 
isolated  official  station  at  which  conditions 
exist  for  allowing  extended  storage  of  HHG 
at  Government  expense  for  some  or  all 
employees. 

§302-8.102    Am  I  eligible  for  extended 
storage  of  HHG  and  personal  effects? 

Yes,  you  are  eligible  for  extended 
storage  of  HHG  and  personal  effects  if: 

(a)  You  are  stationed  at  an  isolated 
official  station  which  your  agency 
determines  meets  the  criteria  in  §  302- 
8.101; 

(b)  You  performed  relocation  travel  or 
travel  as  a  new  appointee:  and 

(c)  Your  agency  authorizes  payment 
for  extended  storage  of  your  HHG. 

§302-8.103    Where  may  my  HHG  be 
stored? 

Your  HHG  may  be  stored  either  in: 

(a)  Available  Government-owned 
storage  space;  or 

fb)  Suitable  ccmraercial  storage  space 
obtained  by  the  Government  if 

(11  Government-owned  space  is  not 
available,  or 

(2]  Commercial  storage  space  is  more 
economical  or  suitable  because  of 
location,  transportation  costs,  or  for 
other  reasons. 

§302-8.104    What  are  the  allowable  costs 
tor  storage? 

Allowable  costs  for  storage  include 
the  cost  of: 

(al  Necessary  packing; 
(bl  Crating; 

(c)  Unfjacking; 

(d)  Uncrating; 

(e)  Transportation  to  and  from  place 
of  storage; 

(0  Chai]ges  while  in  storage:  and 
(g)  Chher  necessary  charges  directly 

relating  to  the  storage  as  approved  by 

your  agencv 

§  302-8.105     May  I  transport  a  portion  of 
my  HHG  to  the  official  station  and  store  the 
remainder  at  Government  expense? 

Yes.  you  may  transport  a  portion  of 
your  HHG  to  the  official  station  and 
store  the  remainder  at  Government 
expense,  if  authorized  by  your  agency. 
The  combined  weight,  however,  of  the 
HHG  stored  and  transported  must  not 
exceed  the  maximum  18.000  pounds  net 
weight. 

§302-8.106    May  I  change  from  temporary 
to  extended  storage? 

Yes.  you  may  change  from  temporary 
to  extended  storage,  if  authorized  by 
your  agency. 


§  302-8. 1 07    May  I  change  from  storage  at 
personal  expense  to  extended  storage  at 
Government  expense? 

Yes,  you  may  change  from  storage  at 
personal  expense  to  extended  storage  at 
Government  expense,  if  authorized  by 
your  agency. 

§  302-8.108    What  is  the  authorized  time 
period  for  extended  storage  of  my  HHG? 

The  authorized  time  period  for 
extended  storage  of  your  HHG  is  for  the 
duration  of  the  assignment  not  to  exceed 
3-years.  However: 

(a)  Your  agency  will  conduct  periodic 
reviews  to  determine  whether  current 
housing  conditions  at  your  isolated 
official  station  warrant  continuation  of 
storage: 

(b)  Eligibility  for  extended  storage  at 
Government  expense  will  terminate  on 
your  last  day  of  active  duty  at  the 
isolated  official  station.  However  your 
HHG  may  remain  in  temporary  storage 
for  an  additional  period  of  time  not  to 
exceed  90  days,  if  approved  by  your 
agency. 

(c)  When  eligibility  ceases,  storage  at 
Government  expense  may  continue 
until  the  beginning  of  the  second  month 
after  the  month  in  which  your  tour  at 
the  official  station  OCONUS  terminates, 
unless  to  avoid  inequity  your  agency 
extends  the  period. 

Subpart  C— Extended  Storage  During 
Assignment  Outside  the  Continental 
United  States  (OCONUS) 

§  302-8.200    Am  I  eligible  for  extended 
storage  during  assignment  OCONUS? 

Yes.  you  are  eligible  for  extended 
storage  during  assignment  OCONUS  if 
your  agency  authorizes  it,  and  if 

(aj  The  official  station  is  one  to  which 
you  are  not  authorized  to  take,  or  at 
which  you  are  unable  to  use,  your  HHG; 
or 

(b)  Your  agency  authorizes  it  as  being 
in  the  public  interest;  or 

(c)  Your  agency  determines  the 
estimated  cost  of  storage  would  be  less 
than  the  cost  of  round-trip 
transportation  (including  temporary 
storage)  of  the  HHG  to  your  new  official 
station. 

§  302-8.201     Am  I  entitled  to 
reimbursement  for  extended  storage  of 
HHG? 

No,  your  agency  will  HetPrmine  when 
it  is  in  the  Government's  interest  to 
reimburse  vou  for  extended  storage  of 
HHG  OCONUS. 
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§  302-8.202     Do  provisions  for  the  place, 
choice,  or  type  of  storage,  allowable  costs. 
Of  partial  storage  during  assignment 
OCONUS  differ  from  those  prescribed  for 
storage  during  assignment  to  isolated 
locations  in  CONUS? 

No:  the  same  allowable  extended 
storage  expenses  provided  in  §§  302- 
8.103  through  302-8.108  apply  to 
extended  storage  OCONUS. 

§  302-8.203    What  is  the  authorized  time 
period  for  extended  storage  of  my  HHG? 

Time  limitations  for  extended  storage 
of  vour  HHG  will  be  determined  by  your 
agencv  as  follows: 

(a)  For  the  duration  of  the  OCONUS 
assignment  plus  30  days  prior  to  the 
time  the  tour  begins  and  plus  60  days 
after  the  tour  is  completed; 

(b)  Extensions  may  be  allowed  for 
subsequent  service  or  tours  of  duty  at 
the  same  or  other  overseas  stations  if 
you  continue  to  be  eligible  as  set  forth 
in  §302-8.200:  and 

(c)  When  eligibility  ceases,  storage  at 
Government  expense  may  continue 
until  the  beginning  of  the  second  month 
after  the  month  in  which  your  tour  at 
the  official  station  OCONUS  terminates, 
unless  to  avoid  inequity  your  agency 
extends  the  period. 

Subpart  D — Storage  During  School 
Recess  for  Department  of  Defense 
Overseas  Dependents  School  (DoDDS) 
Teachers 

§  302-8.300     Under  what  authority  am  I 
provided  storage  during  school  recess? 

(a)  Description.  The  Department  of 
Defense  Overseas  Teachers  Pay  and 
Personnel  Practices  Act  (20  U.'S.C.  905) 
provides  authority  for  the  storage  of  the 
HHG  of  DoDDS  teachers  during  the 
recess  period  betw-een  2  consecutive 
school  years. 

(b)  Regulations.  See  the  DoD  Joint 
Travel  Regulations  (JTR).  Volume  2. 
published  by  the  Per  Diem.  Travel  and 
Transportation  Allowance  Committee 
and  available  on  the  world  wide  web  at 
http://www.dtic  mil  perdiem. 

§  302-8.301  What  obligations  do  I  have  if 
I  do  not  report  for  service  at  the  beginning 
Of  the  next  school  year? 

If  you  do  not  report  for  service  at  the 
beginning  of  the  next  school  year,  you 
must  repay  the  Government  for  the  cost 
of  the  extended  storage  of  your  HHG 
during  the  recess.  Except  for  reasons 
bevond  vOur  control  and  acceptable  to 
DoD,  vou  shall  be  obligated  to  reimburse 
DoD  the  amount  paid  for  the 
commercial  storage,  including  related 
services.  If.  however,  the  propert\'  was 
stored  in  a  Government  facility,  you 
shall  pay  DoD  an  amount  equal  to  the 
reasonable  value  of  the  storage 
furnished,  including  related  services. 


Subpart  E— Agency  Responsibilities 

Note  to  subpart  E:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§  302-8.400    What  policies  must  we 
establish  for  the  allowance  for  extenoed 
storage  of  HHG? 

>'ou  must  establish  policies  and 
procedures  governing  this  part 
including: 

(a)  When  vou  will  authorize  payment; 

(b)  Who  will  determine  whether 
payment  is  appropriate; 

(c)  How  and  when  reimbursements 
will  be  paid: 

(d)  Which  locations  meet  the  criteria 
of  this  part  for  isolated  official  station  at 
which  conditions  exist  for  allowing 
extended  storage  at  Government 
expense  for  some  or  all  employees; 

(e)  Who  will  determine  the  duration 
and  place  of  extended  storage. 

§  302-8.401     How  should  we  administer  tfw 
authorization  and  payment  of  extended 
storage  of  HHG? 

'I'nu  should  limit  pavment  of 
extended  storage  of  HHG  to  only  those 
expenses  that  are  necessary  and  in  the 
interest  of  the  Government 

§  302-8.402     May  we  allow  the  employee  to 
determine  options  in  the  preference  of  his/ 
her  storage? 

^'es.  the  employee  may  determine 
options  in  the  preference  of  his/her 
storage.  You  may  authorize  the 
employee  to: 

(a)  Transport  a  portion  of  his/her  HHG 
to  the  official  station  and  store  the 
remainder  at  Government  expense; 

(b)  Change  from  temporary  to 
extended  storage:  and 

(c)  Change  from  storage  at  personal 
expense  to  extended  storage  at 
Government  expense 

PART  302-9— ALLOWANCES  FOR 
TRANSPORTATION  AND  EMERGENCY 
STORAGE  OF  A  PRIVATELY  OWNED 
VEHICLE 

Subpart  A— General  Rules 

Sec. 

302-9.1     What  is  a    privately  owned  vehicle 

(POV)"' 
302-9.2     What  is  an  "official  station"  for 

purposes  of  this  part? 
302-9.3     What  is  a  "post  of  duty"  for 

purposes  of  this  part' 
302-9.4    What  are  the  purposes  of  the 

allowance  for  transportation  of  a  POV? 
302-9.5     What  is  the  purpose  of  the 

allowance  for  emergency  storage  of  a 

POV 
302-9.6     What  POV  transportation  and 

emergency  storage  may  my  agency 

authorize  at  Government  expense? 


302-9.7     Must  my  agency  authorize 

transportation  or  emergency  storage  of 

my  POV? 
302-9.8    What  type  of  POV  may  I  be 

authorized  to  transport,  and  if  necessary. 

store  under  emergency  circumstances? 
302-9.9     For  what  transportation  expenses 

will  my  agency  pay? 
302-9.10    For  what  POV  emergency  storage 

expenses  will  my  agency  pay? 
302-9.11     May  1  receive  an  advance  of  funds 

for  transportation  and  emergency  storage 

of  my  POV? 
302-9.12     May  my  agency  determine  that 

driving  my  POV  is  more  advantageous 

and  limit  my  reimbursement  to  what  it 

would  cost  to  drive  my  POV? 

Subpart  B— Transportation 

General 

302-9  100     Who  is  eligible  for  transportation 

of  a  POV  to  a  post  of  duly? 
302-9-101     In  what  situations  may  my 

agencv  authorize  transportation  of  a  POV 

to  my  post  of  duty? 
302-9.102     How  maiiy  POV's  may  I 

transport  to  a  post  of  duty? 
302-9.103     Do  1  have  to  ship  my  POV  to  my 

actual  post  of  duty? 
302-9.104     What  may  I  do  if  there  is  no  port 

or  terminal  at  the  pmint  of  origin  and/or 

destination' 

POV  Transportation  at  Time  of  .\ssignment 

302-9.140    Under  what  specific  conditions 
may  my  agency  authorize  transportation 
of  a  POV  to  my  post  of  duty  upon  my 
assignment  to  that  post  of  duty? 

302-9  141     What  is  the  "authorized  point  of 
origin"  when  I  transport  a  POV  to  my 
post  of  duty? 

302-9.142    What  will  I  be  reimbursed  if  1 
transport  a  POV  from  a  point  of  origin 
that  is  different  from  the  authorized 
point  of  origin? 

302-9  143     When  I  am  authorized  to 
transport  a  POV.  may  I  have  the 
manufacturer  or  the  manufacturer's  agent 
transport  a  new  POV  from  the  factory  or 
other  shipping  point  directly  to  my  post 
of  duty? 

POV  Transportation  Subsequent  to  the  Time 
of  Assignment 

302-9  170     Under  what  specific  conditions 
may  mv  agency  authorize  transportation 
of  a  POV  to  my  post  of  duty  sutisequent 
to  the  time  of  my  assignment  to  that  post 
duty? 

302-9.171     If  circumstances  warrant  an 
authorization  to  transport  a  POV  to  my 
post  of  duty  after  my  assignment  to  the 
post  of  duty,  must  1  sign  a  new  service 
agreement? 

302-9.172     Under  what  conditions  ma\  my 
agency  authorize  transportation  of  a 
replacement  POV  to  my  post  of  duty? 

302-9  173     How  many  replacement  POV's 
may  my  agency  authorize  me  to  transport 
to  my  post  of  duty  at  Government 
expense? 

302-9.174    What  is  the  "authorized  point  of 
origin"  when  I  transport  a  POV. 
including  a  replacement  KJV,  to  my  post 
of  duty  subsequent  to  the  time  of  my 
assignment  to  that  post  of  duty? 
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302-9.175     When  I  am  authorized  to 
transport  a  POV.  including  a 
replacement  POV.  to  my  post  of  duty 
subsequent  to  the  time  of  my  assignment 
to  that  post  of  duty,  may  I  have  the 
manufacturer  or  the  manufacturer's  agent 
transport  a  new  POV  from  the  factory  or 
other  shipping  point  directly  to  mv  post 
nfdutv' 

Subpart  C — Return  Transportation  of  a  POV 
From  a  Post  of  Duty 

302-M.200     When  am  1  eligible  for  return 
transportation  of  a  POV  from  mv  post  of 
dutyl" 
J02-9.201     In  what  situations  will  my 
agency  pay  to  transport  a  POV  from  my 
post  of  duty? 

302-9.202     When  do  I  become  entitled  to 
return  transportation  of  my  POV  from 
my  post  of  duty  to  an  authorized 
destination? 

302-9.203     Is  there  any  circumstance  under 
which  I  may  be  authorized  to  transport 
my  POV  from  a  post  of  duty  before 
completing  mv  service  agreement? 

302-9.204     What  is  the  ■authorized  point  of 
origin'  when  I  transport  my  POV  from 
mv  post  of  duty? 

.^02-9  205     What  is  the  "authorized 

destination  '  of  a  POV  transported  under 
this  subpart? 

302-9  20H     What  should  I  do  if  there  is  no 
port  or  terminal  at  my  authorized  point 
of  origin  or  authorized  destination  when 
I  transport  a  POV  from  mv  post  of  duty'' 

302-9.207     What  will  I  be  reimbursed  if  I 
transport  my  POV  from  a  point  of  origin 
or  to  a  destination  that  is  different  from 
my  authorized  origin  or  destination? 

302-9.208     If  I  retain  my  POV  at  my  post  of 
duty  after  conditions  change  to  make  use 
of  the  POV  no  longer  in  the  best  interest 
of  the  Government,  may  I  transport  it  at 
Government  expense  from  the  post  of 
duty  at  a  later  date? 

302-9.209     Under  v.  hat  conditions  may  my 
agency  authorize  me  to  transport  from 
my  post  of  duty  a  replacement  POV 
purchased  at  that  post  of  duty? 

Subpart  D— Transportation  of  a  POV  Within 
the  Continental  United  States  (CONUS) 

302-9.300     When  am  I  eligible  for 

transportation  of  my  POV  within  CONUS 

at  Government  expense? 
302-9.301     Under  what  conditions  may  my 

agency  authorize  transportation  of  my 

POV  within  CONUS? 
302-9.302     How  manv  POVs  may  I 

transport  within  CONUS? 
302-9.303     If  I  am  authorized  to  transport 

my  POV  within  CONUS.  where  must  the 

transportation  originate? 
302-9.304     If  I  am  authorized  to  transport 

mv  POV  within  CONUS,  what  must  the 

destination  be' 

Subpart  E— Emergency  Storage  of  a  POV 

302-9.4f)0     When  am  I  eligible  for 

emergency  storage  of  mv  POV? 
302-9.401     Where  may  I  store  my  POV  if  I 

receive  notice  to  evacuate  my  immediate 

family  and/or  household  goods  from  my 

post  of  duty? 


Subpart  F— Agency  Responsibilities 

302-9.500     What  means  of  transportation 

may  we  authorize  for  POVs? 
302-9.501     How  should  we  administer  the 

allowances  for  transportation  and 

emergency  storage  of  a  POV? 
302-9.502     What  governing  policies  must 

we  e.stablish  for  the  allowances  for 

transportation  and  emergency  storaee  of 

a  POV? 
302-9.503    Under  what  condition  may  we 

authorize  transportation  of  a  POV  to  a 

post  of  duty? 
302-9.504    What  factors  must  we  consider 

in  deciding  whether  to  authorize 

transportation  of  a  POV  to  a  post  of  duty? 
302-9.505    What  must  we  consider  in 

determining  whether  transportation  of  a 

POV  within  CONUS  is  cost  effective? 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a): 
E.O.  11609,  36  FR  13747  3  CFR,  1971-1975 
Comp  ,  p.  586. 

Subpart  A— General  Rules 

Note  to  subpart  A:  Use  of  pronouns  "I", 
■■you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§  302-9.1     What  is  a    privately  owned 
vehicle  (POV)'? 

A  "privately  owned  vehicle  (POV)"  is 
a  motor  vehicle  not  owned  by  the 
Government  and  used  by  the  employee 
or  his/her  immediate  family  for  the 
primar\-  purpose  of  providing  personal 
transportation. 

§  302-9.2    What  Is  an  "official  station'  for 
purposes  of  this  part? 

An  "official  station  '  is  defined  in  part 
300-3  of  this  title.  For  purposes  of  this 
part,  an  "official  station  "  may  be  within 
or  outside  the  continental  United  States 
(OCONUS). 

§  302-9.3    What  is  a  -post  of  duty"  tor 
purposes  of  this  part? 

For  purposes  of  this  part,  a  'post  of 
duty"  is  an  official  station  outside 
CONUS. 

§  302-9.4     What  are  the  purposes  of  the 
allowance  for  transportation  of  a  POV? 

To  reduce  the  Government's  overall 
relocation  costs  by  allowing 
transportation  of  a  POV  to  your  official 
station  within  CONUS  when  it  is 
advantageous  and  cost  effective  to  the 
Government,  and  to  improve  our  overall 
effectiveness  if  you  are  transferred  or 
otherwise  reassigned  to  a  post  of  duty  at 
which  it  is  in  the  interest  of  the 
Government  for  you  to  have  use  of  a 
POV  for  personal  transportation. 

§  302-9.5    What  is  the  purpose  of  the 
allowance  for  emergency  storage  of  a  POV? 

The  purpose  of  the  allowance  for 
emergency  storage  of  a  POV  is  to  protect 
a  POV  transported  at  Government 


expense  to  your  post  of  duty  when  the 
head  of  your  agency  determines  that  the 
post  of  duty  is  within  a  zone  from 
which  your  immediate  family  and/or 
household  goods  should  be  evacuated, 

§  302-9,6    What  POV  transportation  and 
emergency  storage  may  my  agency 
authorize  at  Government  expense? 

Your  agency  may  authorize  the 
following  POV  transportation  and 
emergency  storage  at  Government 
expense: 

(a)Transportation  of  a  POV  to  a  post 
of  duty  as  provided  in  subpart  B  of  this 
part. 

[bj  Transportation  of  a  POV  from  a 
post  of  duty  as  provided  in  subpart  C  of 
this  part. 

(c)  Transportation  of  a  POV  within 
CONUS  as  provided  in  subpart  D  of  this 
part. 

(d)  Emergency  storage  of  a  POV  as 
provided  in  subpart  E  of  this  part. 

§  302-9.7    Must  my  agency  authorize 
transportation  or  emergency  storage  of  my 
POV? 

No;  however,  if  your  agency  does 
authorize  transportation  of  a  POV  to 
your  post  of  duty  and  you  complete 
your  service  agreement,  your  agency 
must  pay  for  the  cost  of  returning  the 
POV.  Your  agency  determines  the 
conditions  under  which  it  will  pay  for 
transportation  and  emergency  storage 
and  the  procedures  a  transferred 
employee  must  follow, 

» 

§  302-9,8    What  type  of  POV  may  I  be 
authorized  to  transport,  and  if  necessary, 
store  under  emergency  circumstances? 

Only  a  passenger  automobile,  station 
wagon,  light  truck,  or  other  similar 
vehicle  that  will  be  used  primarily  for 
personal  transportation  mav  be 
authorized  to  transport,  and  if  necessary 
store  under  emergency  circumstances. 
You  may  not  transport  or  store  a  trailer, 
airplane,  or  any  vehicle  intended  for 
commercial  use. 

§  302-9.9    For  what  transportation 
expenses  will  my  agency  pay? 

When  your  agency  authorizes 
transportation  of  your  POV.  it  will  pay 
for  all  necessar\'  and  customary 
expenses  directly  related  to  the 
transportation  of  the  POV,  including 
crating  and  packing  expenses,  shipping 
charges,  and  port  charges  for  readving 
the  POV  for  shipment  at  the  port  of 
embarkation,  and  for  use  at  the  port  of 
debarkation. 

§302-9.10    For  what  POV  emergency 
storage  expenses  will  my  agency  pay? 

Your  agency  will  pay  all  necessary 
storage  expenses,  including  but  not 
limited  to  readying  the  POV'for  storage, 
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local  transportation  to  point  of  storage, 
storage,  readying  the  POV  for  use  after 
storage,  and  local  transportation  from 
the  point  of  storage.  Insurance  on  the 
POV  is  at  your  expense,  unless  it  is 
included  in  the  expenses  allowed  by 
this  paragraph. 

§  302-9.1 1  May  I  receive  an  advance  of 
funds  for  transportation  and  emergency 
storage  of  my  POV? 

Yes.  you  may  receive  advance  funds 
in  accordance  with  §  302-2.20  of  this 
chapter  and  not  to  exceed  the  estimated 
amount  of  the  expenses  authorized 
under  this  part  for  transportation  and 
emergency  storage  of  your  P0\' 

§  302-9.1 2     May  my  agency  determine  that 
driving  my  POV  is  more  advantageous  and 
limit  my  reimbursement  to  what  it  would 
cost  to  drive  my  POV? 

Yes.  your  agency  decides  whether  it  is 
more  advantageous  for  you  and/or  a 
member  of  your  immediate  family  to 
drive  your  POV  for  all  or  part  of  the 
distance  or  to  have  it  transported.  If 
your  agency  decides  that  driving  the 
POV  is  more  advantageous,  your 
reimbursement  will  be  limited  to  the 
allowances  provided  in  part  302^  of 
this  chapter  for  the  travel  and 
transportation  expenses  you  and/or  your 
immediate  family  incur  en  route. 

Subpart  B — Transportation 

General 

§  302-9.1 00    Who  is  eligible  for 
transportation  of  a  POV  to  a  post  of  duty? 

An  employee  w'ho  is  authorized  to 
transfer  to  the  post  of  duty,  or  a  new- 
appointee  or  student  trainee  assigned  to 
the  post  of  duty. 

§  302-9.1 01     In  what  situations  n>ay  my 
agency  authorize  transportation  of  a  POV  to 
my  post  of  duty? 

Your  agency  may  authorize 
transportation  when: 

(a)  At  the  time  of  your  assignment, 
conditions  warrant  such  authorization 
under  §302-9.140; 

(b)  Conditions  that  once  precluded 
prior  authorization  have  changed  to 
warrant  such  authorization  under  §  302- 
9.170;  or 

(c)  Subsequent  to  the  time  of  your 
assignment,  conditions  warrant 
authorization  under  §  302-9. 172  of  a 
replacement  POV 

§  302-9.1 02    How  many  POVs  may  I 
transport  to  a  post  of  duty? 

You  may  transport  one  POV  to  a  post 
of  duty.  However,  this  does  not  limit  the 
transportation  of  a  replacement  POV 
when  authorized  under  §  302-9.172. 


§302-9.103  Do  I  have  to  ship  my  POV  to 
my  actual  post  of  duty? 

Yes,  you  must  ship  your  POV  to  your 
actual  post  of  duty.  You  may  not 
transport  the  POV  to  an  alternate 
location. 

§  302-9.104  What  may  I  do  if  there  Is  no 
port  or  terminal  at  the  point  of  origin  and/ 
or  destination? 

If  there  is  no  port  or  terminal  at  the 
point  of  origin  and/or  destination,  your 
agency  will  pay  the  entire  cost  of 
transporting  the  POV  from  your  point  of 
origin  to  your  destination.  If  you  prefer, 
however,  you  may  choose  to  drive  your 
PO\'  from  your  point  of  origin  at  time 
of  assignment  to  the  nearest 
embarkation  port  or  terminal,  and/or 
from  the  debarkation  port  or  terminal 
nearest  your  destination  to  your  post  of 
duty  at  any  time.  If  you  choose  to  drive, 
you  will  be  reimbursed  your  one-way 
mileage  cost,  at  the  rate  specified  in  part 
301^  of  this  title,  for  driving  the  POV 
from  vour  authorized  origin  to  deliver  it 
to  the  port  of  embarkation,  or  from  the 
port  of  debarkation  to  the  authorized 
destination  For  the  segment  of  travel 
from  the  port  of  embarkation  back  to 
your  authorized  origin  after  delivering 
the  POV  to  the  port  or  from  your 
authorized  destination  to  the  port  of 
debarkation  to  pick  up  the  POV,  you 
will  be  reimbursed  your  one-way 
transportation  cost  The  total  cost  of 
round-trip  travel,  to  deliver  the  PO\'  to 
the  port  at  the  origin  or  to  pick  up  the 
POV  at  the  port  at  your  destination,  may 
not  exceed  the  cost  of  transporting  the 
POV  to  or  from  the  port  involved.  You 
may  not  be  reimbursed  a  per  diem 
allowance  for  round-trip  travel  to  and 
from  the  port  involved. 

POV  Transportation  at  Time  of 
Assignment 

§  302-9.140     Under  what  specific 
conditions  may  my  agency  authorize 
transportation  of  a  POV  to  my  post  of  duty 
upon  my  assignment  to  that  post  of  duty? 

Your  agency  may  authorize 
transportation  of  a  POV  to  your  post  of 
duty  when; 

(a)  It  has  determined  in  accordance 
with  §  302-9.503  that  it  is  in  the  interest 
of  the  Government  for  you  to  have  use 
of  your  POV  at  the  post  of  duty: 

(b)  You  have  signed  a  service 
agreement;  and 

(c)  You  meet  any  specific  conditions 
your  agency  has  established. 

§  302-9.141     What  is  ttw    authorized  point 
of  origin  "  wtien  I  transport  a  POV  to  my 
post  of  duty? 

Your  "authorized  point  of  origin"  is 
as  follows: 


If  you  are  a 


Your  ■  auttionzed 
point  of  origin  "  is  your 


(a)  Transferee  1  Old  otticial  station 

(b)  Ne/«  appointee  or      Place  of  actual  rest- 
student  trainee  dence 

§302-9.142    What  will  t  be  reimbursed  tf  I 
transport  a  POV  from  a  point  of  origin  that 
IS  different  from  the  authorized  point  of 
origin? 

If  you  transport  a  POV  from  a  point 
of  origin  that  is  different  from  the 
authorized  point  of  origin,  you  will  be 
reimbursed  the  transportation  costs  you 
incur,  not  to  exceed  the  cost  of 
transporting  your  POV  from  your 
authorized  point  of  origin  to  your  post 
of  duty 

§302-9.143     When  I  am  authorized  to 
transport  a  POV.  may  I  have  the 
manufacturer  or  the  manufacturer  s  agent 
transport  a  new  POV  from  the  factory  or 
other  shipping  point  directly  to  my  post  of 
duty^ 

Yes.  when  you  are  authorized  to 
transport  a  POV.  you  may  have  the 
manufacture  or  the  manufacturer's  agent 
transport  a  new  POV  from  the  factory  or 
other  shipping  point  directly  to  your 
post  of  duty  provided: 

(a)  You  purchased  the  POV  new  from 
the  manufacturer  or  manufacturer  s 
agent; 

(b)  The  POV  is  transported  FOB- 
shipping  point,  consigned  to  you  and/or 
a  member  of  your  immediate  family,  or 
your  agent,  and 

(c)  Ownership  of  the  POV  is  not 
vested  in  the  manufacturer  or  the 
manufacturer  s  agent  during 
transportation.  In  this  circumstance,  you 
will  be  reimbursed  for  the  POV 
transportation  costs,  not  to  exceed  the 
cost  of  transporting  the  POV  from  your 
authorized  point  of  origin  to  your  post 
of  dutv- 

POV  Transportation  Subsequent  to  the 
Time  of  ,\ssignment 

§  302-9 . 1 70     U  nder  what  spec  if  ic 
conditions  may  my  agency  authorize 
transportation  of  a  POV  to  my  post  of  duty 
subsequent  to  the  time  of  my  assignment 
to  that  post? 

■^'our  agency  may  authorize 
transportation  of  a  PO\'  to  vour  post  of 
duty  subsequent  to  the  time  of  your 
assignment  to  that  post  when: 

(a)  You  do  not  have  a  POV  at  your 
post  of  duty. 

(b)  You  have  not  previously  been 
authorized  to  transport  a  POV  to  that 
post  of  duty. 

(c)  You  have  not  previously 
transported  a  POV  outside  CONUS 
during  your  assignment  to  that  post  of 
duty; 


I 
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(d)  Your  agency  has  determined  in 
accordance  with  §  302-9  503  that  it  is  in 
the  intere.st  nf  the  Government  for  you 
to  have  use  of  your  POV  at  the  post  of 
duty;  and 

(e)  You  signed  a  service  agreement  at 
the  time  you  were  transferred  in  the 
interest  of  the  Government,  or  assigned 
if  vou  were  a  new  appointee  or  student 
trainee,  to  your  post  of  dutv:  and 

(fl  You  meet  any  specific  conditions 
vour  agency  has  established. 

§302-9.171     If  circumstances  warrant  an 
authorization  to  transport  a  POV  to  my  post 
of  duty  after  my  assignment  to  ttie  post  of 
duty,  must  I  sign  a  new  service  agreement? 

No.  if  circumstances  changed  after 
arrival  at  vour  new  post  of  duty  to 
warrant  authorization  to  transport  a 
POV.  you  are  not  required  to  sign  a  new 
service  agreement,  provided  a  service 
agreement  was  signed  at  the  time  of 
vour  assignment  to  the  post  of  duty- 
Violation  of  that  service  agreement, 
however,  will  result  in  your  personal 
liabilitv  for  the  cost  of  transporting  the 
P()\- 

§  302-9. 1 72     Under  wtiat  conditions  may 
my  agency  authorize  transportation  of  a 
replacement  POV  to  my  post  of  duty? 

Your  agency  may  authorize 
transportation  of  a  replacement  POV  to 
your  post  of  duly  when: 

(a)  You  require  an  emergency 
replacement  POV  and  you  meet  the 
following  conditions: 

( 1 )  You  had  a  POV  which  was 
transported  to  your  post  of  duty  at 
Government  expense:  and 

(2)  You  require  a  replacement  POV  for 
reasons  beyond  your  control  and 
acceptable  to  your  agency,  such  as  the 
POV  is  stolen,  or  seriously  damaged  or 
destroyed,  or  has  deteriorated  due  to 
conditions  at  the  post  of  dutv:  and 

(31  Your  agencv  determines  in 
advance  of  authorization  that  a 
replacement  POV  is  necessary  and  in 
the  interest  of  the  Government;  or 

(b)  You  require  a  non-emergency 
replacement  POV  and  you  meet  the 
following  conditions: 

( 1 )  You  have  a  POV  which  was 
transported  to  a  post  of  duty  at 
Government  expense; 

(2)  You  have  been  stationed 
continuously  during  a  4-year  period  at 
one  or  more  posts  of  dutv;  and 

(3)  Your  agency  has  determined  that 

it  IS  in  the  Government's  interest  for  you 
to  (  nntinue  to  have  a  POV  at  your  post 
nf  (iut\ 

§302-9.173     How  many  replacement  POV  s 
may  my  agency  authorize  me  to  transport 
to  my  post  of  duty  at  Government  expense? 

Your  agency  may  authorize  one 
emergency  replacement  POV  within  any 


4-year  period  of  continuous  service.  It 
may  authorize  one  non-emergency 
replacement  POV  after  every-  four  years 
of  continuous  service  beginning  on  the 
date  you  first  have  use  of  the  POV  being 
replaced. 

§302-9.174    What  Is  the    authorized  point 
of  origin  ■  when  I  transport  a  POV,  including 
a  replacement  POV.  to  my  post  of  duty 
subsequent  to  the  time  of  my  assignment 
to  that  post  of  duty? 

Your  agency  determines  the 
authorized  point  of  origin  within  the 
United  States  when  you  transport  a 
POV.  including  a  replacement  POV,  to 
your  post  of  duty  subsequent  to  the  time 
of  vour  assignment  to  that  post  of  dutv. 

§  302-9. 1 75    When  I  am  authorized  to 
transport  a  POV.  Including  a  replacement 
POV.  to  my  post  of  duty  subsequent  to  the 
time  of  my  assignment  to  that  post  of  duty, 
may  I  have  the  manufacturer  or  the 
manufacturer  s  agent  transport  a  new  POV 
from  the  factory  or  other  shipping  point 
directly  to  my  post  of  duty? 

Yes.  you  may  have  the  manufacture  or 
manufacture's  agent  transport  a  new 
POV  from  the  factory  or  other  shipping 
point  to  your  post  of  duty  under  the 
same  conditions  specified  in  §  302- 
9.143.      J 

Subpart  C — Return  Transportation  of  a 
POV  From  a  Post  of  Duty 

§  302-9.200    When  am  I  eligible  tor  return 
transportation  of  a  POV  from  my  post  of 
duty? 

You  are  eligible  for  POV 
transportation  from  your  post  of  duty 
when: 

(a)  You  were  transferred  to  a  post  of 
duty  in  the  interest  of  the  Government; 
and 

(b)  You  have  a  POV  at  the  post  of 
duty. 

§  302-9.201  In  what  situations  will  my 
agency  pay  to  transport  a  POV  from  my 
post  of  duty? 

Your  agency  will  pay  to  transport  a 
POV  from  your  post  of  duty  when: 

(a)  You  are  transferred  back  to  the 
official  station  (including  post  of  duty) 
from  which  you  transferred  to  your 
current  post  of  dutv; 

(b)  You  are  transferred  to  a  new 
official  station  within  CONUS: 

(c)  You  are  transferred  to  a  new  post 
of  duty,  where  your  agency  determines 
that  use  of  a  POV  at  that  location  is  not 
in  the  interest  of  the  Government; 

(d)  You  separate  from  Government 
service  after  completion  of  an  agreed 
period  of  service  at  the  post  of  duty 
where  your  agency  determined  the  use 
of  a  POV  to  be  in  the  interest  of  the 
Government; 

(e)  You  separate  from  Government 
service  prior  to  completion  of  an  agreed 


period  of  service  at  the  post  of  duty 
where  your  agency  determined  the  use 
of  a  POV  to  be  in  the  interest  of  the 
Government,  and  the  separation  is  for 
reasons  beyond  your  control  and 
acceptable  to  your  agency;  or 

(f)  Conditions  change  at  vour  post  of 
duty  such  that  use  of  the  POV  no  longer 
is  in  the  best  interest  of  the  Government. 

§  302-9.202    When  do  I  become  entitled  to 
return  transportation  of  my  POV  from  my 
post  of  duty  to  an  authorized  destination? 

You  become  entitled  to  return 
transportation  of  your  POV  from  vour 
post  of  duty  to  an  authorized 
destination  when: 

(aj  Your  agency  determined  the  use  of 
a  POV  at  your  post  of  duty  was  in  the 
interest  of  the  Government: 

(b)  You  have  the  POV  at  your  post  of 
duty;  and 

(c)  You  have  completed  your  service 
agreement. 

§302-9.203    Is  there  any  circumstance 
under  which  I  may  be  authorized  to 
transport  my  POV  from  a  post  of  duty 
before  completing  my  service  agreement? 

Yes,  if  conditions  change  at  vour  post 
of  duty  such  that  use  of  vour  POV  no 
longer  is  in  the  interest  of  the 
Government,  or  if  you  separate  from 
Government  service  prior  to  completion 
of  your  service  agreement  for  reasons 
beyond  your  control  and  acceptable  to 
your  agency,  your  agency  may  authorize 
return  transportation  to  your  authorized 
destination.  When  the  return 
transportation  is  based  on  changed 
conditions,  you  are  still  required  to 
complete  your  service  agreement.  If  you 
do  not.  you  will  be  required  to  repay  the 
transportation  costs. 

§  302-9.204    What  Is  the  "authorized  point 
of  origin"  wtien  I  transport  my  POV  from  my 
post  of  duty? 

The  "authorized  point  of  origin" 
when  you  transport  your  POV  from  vour 
post  of  duty  is  the  last  post  of  duty  to 
which  you  were  authorized  to  transport 
your  POV  at  Government  expense. 

§  302-9.205    What  Is  the  "authorized 
destination"  of  a  POV  transported  under 
this  subpart? 

The  "authorized  destination"  of  a 
POV  transported  under  this  subpart  is 
illustrated  in  the  following  table: 


The  author- 
ized destina- 
tion of  the 
POV  you 
transport  at 
Govemment 
expense  Is 


(a)  You  are  transferred  to  an    !  Your  official 
Official  station  within  i      station 

CONUS. 
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The  author- 
ized destina- 
tion of  the 
POV  you 
transport  at 
Govemment 
expense  is 


(b)(1)  You  are  transferred  to 
another  post  of  duty  and 
use  of  a  POV  at  the  new 
post  IS  not  in  the  interest  of 
the  Government: 

(2)  You  separate  from  Gov- 
emment service  and  are 
eligible  for  transportation  of 
your  POV  from  your  post 
of  duty;  or 

(3)  Conditions  change  at  your 
post  of  duty  such  that  use 
of  your  POV  no  longer  is  m 
the  interest  of  the  Govern- 
ment at  that  post  of  duty 


Your  place  of 
actual  resi- 
dence 


Your  place  of 
actual  resi- 
dence 


Your  place  of 
actual  resi- 
dence 


§  302-9.206     What  should  I  do  If  there  is  no 
port  or  terminal  at  my  authorized  point  of 
origin  or  authorized  destination  wt>en  I 
transport  a  POV  from  my  post  of  duty? 

If  there  is  no  port  or  terminal  at  your 
authorized  point  of  origin  or  authorized 
destination,  your  agency  will  pay  the 
entire  cost  of  transporting  the  POV  from 
your  authorized  origin  to  your 
authorized  destination.  If  you  prefer, 
however,  you  may  choose  to  drive  your 
POV  to  the  port  of  embarkation  and/or 
from  the  port  of  debarkation.  If  you 
choose  to  drive,  you  will  be  reimbursed 
in  the  same  manner  as  an  employee 
under  §302-9.104. 

§  302-9.207    What  will  I  be  reimbursed  if  I 
transport  my  POV  from  a  point  of  origin  or 
to  a  destination  that  is  different  from  my 
authorized  origin  or  destination? 

You  will  be  reimbursed  the 
transportation  costs  you  actually  incur, 
not  to  e.xceed  what  it  would  have  cost 
to  transport  your  POV  from  your 
authorized  origin  to  the  authorized 
destination. 

§  302-9.208    If  I  retain  my  POV  at  my  post 
of  duty  after  conditions  change  to  make  use 
of  the  POV  no  longer  in  tt>e  t)est  interest  of 
ttie  Govemment,  may  I  transport  it  at 
Government  expense  from  the  post  of  duty 
at  a  later  date? 

Yes.  your  agency  will  pay  the 
transportation  costs  not  to  exceed  the 
cost  of  transporting  it  to  the  authorized 
destination,  provided  you  otherwise 
meet  all  conditions  for  Uansporting  a 
POV. 

§  302-9.209     Under  what  conditions  may 
my  agency  authorize  me  to  transport  from 
my  post  of  duty  a  replacenient  POV 
purchased  at  that  post  of  duty? 

Your  agency  may  authorize 
transportation  of  a  replacement  POV 
purchased  at  a  post  of  duty  from  the 
same  post  of  duty  only  if: 


(a)  At  the  time  you  purchased  the 
replacement  POV.  you  met  the 
conditions  in  §  302-9.172;  and 

(bl  Prior  to  purchase  of  the 
replacement  POV.  your  agency 
authorized  you  to  purchase  a 
replacement  POV  at  the  post  of  duty. 

Subpart  D — Transportation  of  a  POV 
Within  the  Continental  United  States 
(CONUS) 

§  302-9.300    When  am  I  eligible  for 
transportation  of  my  POV  within  CONUS  at 
Government  expense? 

You  are  eligible  for  transportation  of 
your  POV  within  C0N1.1S  at 
Govenunent  expenses  when: 

(a)  You  are  an  employee  who  transfers 
within  CONUS  in  the  interest  of  the 
Govemment.  or 

(b)  You  are  a  new  appointee  or 
student  trainee  relocating  to  your  first 
official  station  within  CONUS. 

§  302-9-301     Under  what  conditions  may 
my  agency  authorize  transportation  of  my 
POV  within  CONUS? 

Your  agency  will  authorize 
transportation  of  vour  POV  within 
CONUS  onlv  when: 

(a)  It  has  (determined  that  use  of  your 
POV  to  transport  you  and/or  your 
immediate  family  from  your  old  official 
station  (or  place  of  actual  residence,  if 
you  are  a  new  appointee  or  student 
trainee)  to  your  new  official  station 
would  be  advantageous  to  the 
Govenunent: 

(b)  Both  your  old  official  station  (or 
place  of  actual  residence,  if  you  are  a 
new  appointee  or  student  trainee)  and 
vour  new  official  station  are  located 
within  CONUS;  and 

(c)  Your  agency  further  determines 
that  it  would  be  more  advantageous  and 
cost  effective  to  the  Government  to 
transport  your  POV  to  the  new  official 
station  at  Govemment  expense  and  to 
pay  for  transportation  of  you  and /or 
your  immediate  family  by  commercial 
means  than  to  have  you  or  an  immediate 
family  member  drive  the  POV  to  the 
new  official  station. 

§302-9.302     How  many  POV's  may  I 
transport  within  CONUS? 

You  mav  transport  anv  number  of 
POV's  within  CONUS  under  this 
subpart,  provided  your  agency 
determines  such  transportation  is 
advantageous  and  cost  effective  to  the 
Government 

§  302-9.303    If  I  am  authorized  to  transport 
my  POV  within  CONUS,  where  must  the 
transportation  originate? 

If  vou  are  authorized  to  transport  your 
POV  within  CONUS,  the  transportation 
must  originate  as  illustrated  in  the 
following  table: 


If  you  are  a 


Your  transportation 
must  ongmate  at  your 


(a)  Transferee 
(a)  New  appointee  or 
Student  trainee 


Old  official  station 
Place  of  actual  resi- 
dence 


§  302-9.304    If  I  am  authorized  to  transport 
my  POV  within  CONUS.  what  must  the 
destination  be? 

If  vou  are  authorized  to  transport  your 
POV'  within  CONUS  your  destination 
must  be  ynur  new  official  station. 

Subpart  E — Emergency  Storage  of  a 
POV 

§  302-9.400    When  am  I  eligible  tor 
emergency  storage  of  my  POV? 

You  are  eligible  for  emergency  storage 
of  your  POV  when 

(a)  Your  POV  was  transported  to  your 
post  of  duty  at  Government  expense; 
and 

(b)  The  head  of  your  agency 
determines  that  your  post  of  duty  is 
within  a  zone  from  which  your 
immediate  family  and/or  household 
goods  should  be  evacuated. 

§302-9.401     Where  may  I  store  my  POV  if 
I  receive  notice  to  evacuate  my  Immediate 
family  and/or  household  goods  from  my 
post  of  duty? 

If  vou  receive  notice  to  evacuate  vour 
immediate  family  and/ or  HHG  for  your 
post  of  duty,  you  may  store  your  POV 
at  a  place  determined  to  be  reasonable 
by  your  agency  whether  the  PO\'  is 
aireadv  located  at.  or  being  transported 
to.  vour  post  nf  dutv 

Subpart  F— Agency  Responsibilities 

Note  to  subpart  F:  Use  of  pronouns    we", 
"vou  ,  diia  ifieir  variants  throughout  this 
subpart  refers  to  the  agency. 

§302-9.500    What  means  of  transportation 
may  we  authorize  for  POV  s? 

You  mav  authorize: 

(a)  Commercial  means  of 
transportation  for  POV's  if  available  at 
reasonable  rates  and  under  reasonable 
conditions;  or 

(b)  Govemment  means  of 
transportation  for  POV's  on  a  space- 
available  basis 

§  302-9.501     How  should  we  administer  the 
allowances  for  transportation  and 
emergency  storage  of  a  POV? 

Tw  minimize  costs  and  promote  an 
efficient  workforce,  you  should  provide 
an  emplovee  use  of  his/her  POV  when 
it  mutually  benefits  the  Government  and 
the  employee. 
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§  302-9.502    What  governing  policies  must 
we  establish  for  the  allowances  for 
transportation  and  emergency  storage  of  a 
POV? 

You  must  establish  policies 
governing: 

(a)  When  you  will  authorize 
transportation  and  emergencv  storage  of 
a  POV; 

(b)  When  vou  will  authorize 
transportation  ui  a  replacement  POV; 

(c)  Who  will  determine  if 
transportation  of  a  POV  to  or  from  a  post 
of  duty  is  in  the  interest  of  the 
Government: 

(d)  Who  will  determine  if  conditions 
have  changed  at  an  employee's  post  of 
dutv  to  warrant  transportation  of  a  POV 
in  the  interest  of  the  Government; 

(e)  Who  will  determine  if 
transportation  of  a  POV  vvholiv  within 
CONUS  is  more  advantageous  and  cost 
effective  than  having  the  employee 
drive  the  POV  to  the  new  official 
station;  and 

(f)  Who  will  determine  whether  to 
allow  emergency  storage  of  an 
employee's  POV.  including  where  to 
store  the  POV 

§  302-9.503  Under  what  condition  may  we 
authorize  transportation  of  a  POV  to  a  post 
of  duty? 

YoLi  may  authorize  transportation  of  a 
POV  to  a  post  of  duty  only  when  vou 
determine,  after  consideration  of  the 
factors  in  5j  302-9.504,  that  it  is  in  the 
interest  of  the  Government  for  the 
f»mployee  to  have  use  of  a  POV  at  the 
ptjst  of  dutv^ 

§  302-9.504    What  factors  must  we 
consider  in  deciding  whether  to  authorize 
transportation  of  a  POV  to  a  post  of  duty? 

When  deciding  whether  to  authorize 
transportation  of  a  POV  to  a  post  of 
duty,  you  must  consider  if: 

(a)  Local  conditions  at  the  employee's 
post  of  duty  warrant  use  of  a  POV: 

(b)  Use  of  the  POV  will  contribute  to 
theemplovee's  effectiveness  on  the  job; 

(c)  Use  of  a  POV  of  the  type  involved 
will  be  suitable  under  local  conditions 
at  the  post  of  dutv;  and 

(d)  The  ccjst  of  transporting  the  POV 
to  and  from  the  post  of  duty  will  be 
•'xrcssivo.  considering  the  time  the 
employee  has  agreed  to  serve. 

§  302-9.505  What  must  we  consider  in 
determining  whether  transportation  of  a 
POV  within  CONUS  is  cost  effective? 

When  determining  whether 
transportation  of  a  POV  within  CONUS 
IS  cost  effective,  you  must  consider  the: 

(ai  Cost  of  traveling  by  POV; 

(b)  Cost  of  transporting  the  POV; 

(c)  Cost  of  travel  if  the  POV  is 
transported; 


(d)  Productivity  benefit  you  derive 
from  the  employee's  accelerated  arrival 
at  the  new  official  station. 

PART  302-10— ALLOWANCES 
TRANSPORTATION  OF  MOBILE 
HOMES  AND  BOATS  USED  AS  A 
PRIMARY  RESIDENCE 

Subpart  A— Eligibility  and  Limitations 

Sec 

302-10.1     May  I  be  reimbursed  for 

transporting  my  mobile  home  instead  of 

an  HHG  shipment? 
302-10.2     Are  there  any  eligibility 

requirements? 
302-10.3     What  is  the  maximum  amount  mv 

agency  may  authorize  me  to  receive  for 

transporting  a  mobile  home? 
302-10.4     Are  there  any  geographic 

limitations  for  U-ansportation  of  a  mobile 

home? 
302-10.3     May  1  transport  a  mobile  home 

over  water? 
302-10.6    Are  the  allowances  for 

transporting  a  mobile  home  in  addition 

to  the  allowances  for  per  diem,  mileage. 

and  transportation  expenses,  for  me  and 

my  immediate  family  member(s)? 

Subpart  8 — Computation  of  Distance 

302-10.100    What  distance  will  my  agency 
allow  for  points  of  origin  and  destination 
within  CONUS  and  Alaska? 

302-10.101     Must  I  furnish  actual  odometer 
readiigs  on  the  travel  claim? 

Subpart  C — Computation  of  Allowances 

302-10.200     What  costs  are  allowable  when 

a  commercial  carrier  transports  my 

mobile  home  overland  or  over  water? 
302-10.201     What  is  the  mileage  allowance 

when  you  transport  a  mobile  home 

overland  by  a  POV? 
302-10.202     Am  1  entitled  to  any  other 

allowances  when  I  transport  mv  mobile 

home  by  POV? 
302-10.20?     What  are  my  allowances  when 

a  mobile  home  is  transported  partly  by 

commercial  carrier  and  partly  by  POV? 
302-10.204     What  costs  are  allowed  for 

preparing  a  mobile  home  for  shipment? 
302-10.205     Are  there  any  costs  for 

preparation  that  are  not  allowed? 
302-10.206     May  my  agency  assume  direct 

responsibility  for  the  costs  of  preparing 

and  transporting  my  mobile  home? 
302-10.207     Am  I  responsible  for  excess  or 

non-allowable  charges? 

Subpart  D— Advance  of  Fund 

302-10.300     May  I  receive  an  advance  of 

funds  when  a  commercial  carrier 

transports  the  mobile  home? 
302-10.303     May  I  receive  an  advance  of 

funds  when  payment  is  made  directly  to 

the  carrier  by  my  agency? 

Subpart  E— Agency  Responsibilities 

302-10.40(1     What  policies  must  we 

establish  for  authorizing  transportation 
of  a  mobile  home? 

302-10.401     Are  the  allowances  tor 

transporting  a  mobile  home  in  addition 
to  the  allowances  for  per  diem,  mileage, 
and  transportation  expenses,  for  an 


V 


employee  and  immediate  family 

member(s)? 
302-10.402     What  costs  mu.st  we  pay  a 

commercial  carrier  for  transporting  a 

mobile  home? 
302-10  403     What  costs  must  we  allow  for 

preparing  a  mobile  home  for  shipment? 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905  (a): 
E.O.  11609,  36  FR  13747, 3  CFR, 1971-1975 
Comp.,  p.  586. 

Subpart  A— Eligibility  and  Limitations 

Note  to  subpart  A:  I'se  of  pronouns  •'I", 
"you'  ,  and  their  variants  throughout  this 
subpart  refers  to  the  employee. 

§  302-1 0.1     May  I  be  reimbursed  for 
transporting  my  mobile  home  instead  of  an 
HHG  shipment? 

Yes.  if  you  are  eligible  for  the 
transportation  of  HHG,  you  will  be 
reimbursed  for  transporting  a  mobile 
home  instead  of  an  HHG  shipment,  not 
to  exceed  what  the  Government  would 
incur  for  the  transportation  of  your  HHG 
and  90-days  temporary'  storage. 

§  302-1 0.2    Are  there  any  eligibility 
requirements? 

Yes,  to  have  a  mobile  home 
transported  at  Government  expense,  you 
must  certify  that  the  mobile  home  will 
be  used  at  the  new  official  station  as 
your  primary'  residence  and/or  the 
primary-  residence  of  your  immediate 
family. 

§  302-1 0.3    What  is  the  maximum  amount 
my  agency  may  authorize  me  to  receive  for 
transporting  a  mobile  home? 

The  maximum  amount  vour  agency     - 
may  authorize  you  to  receive  for 
transporting  a  mobile  home  shall  not 
exceed  the  cost  of  transporting  18.000 
pounds  of  HHG  and  90  days  of 
temporary  storage. 

§  302-1 0.4    Are  there  any  geographic 
limitations  for  transportation  of  a  mobile 
home? 

Yes,  allowances  for  overland 
transportation  of  a  mobile  home  may  be 
made  only  for  transportation  within 
CONUS.  within  Alaska,  and  through 
Canada  en  route  between  Alaska  and 
CONUS  or  through  Canada  between  one 
CONUS  point  and  another  (e.g.  betyveen 
Buffalo,  NY  and  Detroit,  MI). 
Allowances  for  transportation  within 
limits  prescribed  may  be  paid  even 
though  the  transportation  involved 
originates,  terminates,  or  passes  through 
locations  not  covered,  provided  the 
amount  of  the  allowance  shall  be 
computed  on  the  basis  of  that  part  of  the 
transportation  which  is  within  CONUS. 
within  Alaska,  or  through  Canada  en 
route  betyveen  Alaska  and  CONUS  or 
between  one  CONUS  point  and  another. 
The  cost  to  transport  a  mobile  home 
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may  not  exceed  the  cost  of  shipping 
18.000  pounds  of  HHG  and  90  days  of 
temporary'  storage. 

§  302-1 0.5    May  I  transport  a  mobile  home 
over  water? 

Yes.  you  mav  transport  a  mobile  home 
over  water  when  both  the  points  of 
origin  and  destination  are  within 
CONUS  or  Alaska. 

§  302-1 0.6    Are  the  allowances  for 
transporting  a  mobile  home  in  addition  to 
the  allowances  for  per  diem,  mileage,  and 
transportation  expenses,  for  me  and  my 
immediate  family  member(s)? 

Yes.  allowances  for  transporting  a 
mobile  home  (including  mileage  when 
towed  by  you)  are  in  addition  to  the 
reimbursement  of  per  diem,  mileage, 
and  transportation  expenses  for  you  and 
your  immediate  family  member(s). 
However,  you  must  consider  the  fact 
that  the  mobile  home  may  be  moved  at 
Government  expense  only  if  it  will  be 
used  as  your  residence  at  the  new 
official  station,  and  allowances  under 
parts  302-5.  302-6.  and  302-11  of  this 
chapter  will  be  paid  accordingly. 

Subpart  B-Computation  of  Distance 

§302-10.100  What  distance  will  my 
agency  allow  for  points  of  origin  and 
destination  within  CONUS  and  Alaska? 

Your  agency  will  allow  for  the 
distance  shown  in  standard  highway 
mileage  guides  or  agency  designated 
official  table  of  distances  or  actual  miles 
driven  as  determined  from  your 
odometer  readings,  between  the 
authorized  origin  and  destination. 

§302-10.101     Must  I  furnish  actual 
odometer  readings  on  the  travel  claim? 

No,  you  do  not  need  to  furnish 
odometer  readings  on  the  travel  claim 
but  you  must  indicate  the  total  miles 
traveled.  Any  deviation  from  the 
distances  indicated  in  standard  highway 
mileage  guides  or  agency  official  table  of 
distances  must  be  fully  explained  and 
acceptable  to  your  agency. 

Subpart  C-Computation  of  Allowances 

§  302-1 0.200    What  costs  are  allowable 
when  a  commercial  carrier  transports  my 
mobile  home  overland  or  over  water? 

Your  agency  will  allow  the  following 
costs  for  use  of  a  commercial  carrier 
transporting  your  mobile  home: 

(a)  When  transporting  overland; 

(1)  The  carrier's  charge  for  actual 
transportation  of  the  mobile  home  (not 
to  exceed  the  applicable  tariff  for  such 
movements  approved  by  an  appropriate 
regulatory'  body),  provided  any 
substantial  deviation  from  standard 
highway  mileage  guides  or  agency 
official  table  of  distances  is  explained; 


(2)  Ferry'  fares,  bridge,  road,  and 
tunnel  tolls; 

(3)  Taxes,  charges  or  fees  fixed  by  a 
State  or  other  government  authority  for 
permits  to  transport  mobile  homes  in  or 
through  its  jurisdiction; 

(4)  Carrier's  service  charges  for 
obtaining  necessary  permits;  and 

(5)  Charges  for  a  pilot  (flag)  car  or 
escort  services.  y\'hen  required  by  State 
or  local  law. 

(b)  When  transporting  over  water  cost 
must  include,  but  not  limited  to  the  cost 
of 

(1)  Fuel  and  oil  used  for  propulsion 
of  the  boat; 

(2)  Pilots  or  navigators  in  the  open 
water; 

(3)  A  crew; 

(4)  Charges  for  harbor  pilots; 

(5)  Docking  fees  incurred  in  transit; 

(6)  Harbor  or  port  fees  and  similar 
charges  related  to  entry  in  and 
navigation  through  ports;  and 

(7)  Towing,  whether  in  tow  or  toyving 
bv  pushing  from  behind. 

§  302-1 0.201     What  is  the  mileage 
allowance  when  you  transport  a  mobile 
home  overland  by  a  POV? 

The  mileage  allowance  when  you 
transport  a  mobile  home  overland  by 
other  than  commercial  means  (e.g.. 
towed  bv  a  POV)  is  eleven  cents  per 
mile  This  is  in  addition  to  the  mileage 
allowance  prescribed  for  driving  the 
POV  under  part  302-4  of  this  chapter 

§  302-1 0.202    Am  I  entitled  to  any  other 
allowances  when  I  transport  my  mobile 
home  by  POV? 

Yes,  you  are  also  entitled  to  the 
following  allowances  when  you 
transport  your  mobile  home  by  PO\': 

(a)  Payment  of  mileage  for  use  of  a 
POV  to  transport  yourself  and/or 
immediate  family  member(s)  as 
provided  in  §  302-4.30  of  this  chapter; 
and 

(b)  Preparation  costs  as  provided  in 
§302-10.205. 

§  302-1 0.203    What  are  my  allowances 
when  a  mobile  home  is  transported  partly 
by  commercial  carrier  and  partly  by  POV? 

The  allowances  in  §§  302-10.200 
through  302-10.202  apply  to  the 
respective  portions  of  transportation  by 
commercial  carrier  and  POV  when  a 
mobile  home  is  transported  by  both. 

§  302-1 0.204    What  costs  are  allowed  for 
preparing  a  mobile  home  for  shipnrient? 

.allowable  costs  for  preparing  a 
mobile  home  for  shipment  include  but 
are  not  limited  to: 

(a)  Blocking  and  unblocking 
(including  anchoring  and  unanchoring); 

(b)  Labor  costs  of  removing  and 
installing  skirting; 


(c)  Separating,  preparing,  and  sealing 
each  section  for  movement: 

(d)  Reassembling  the  two  halves  of  a 
double-wide  mobile  home; 

(e)  Travel  lift  fees; 

(f)  Rental,  installation,  removal  and 
transportation  of  hitches  and  extra  axles 
with  wheels  and  tires; 

(g)  Purchasing  blocks  in  lieu  of 
transporting  blocks  from  old  official 
station  and  cost  of  replacement  blocks 
broken  while  mobile  home  was  being 
transported: 

(h)  Packing  and  unpacking  of  HHG 
associated  with  the  mobile  home; 

(i)  Disconnecting  and  connecting 
utilities; 

(j)  Installation  and  removal  of  towing 
Ughts  on  trailer; 

(k)  Charges  for  reasonable  extension 
of  existing  water  and  sewer  lines;  and 

(1)  Dismantling  and  assembling  a 
portable  room  appended  to  a  mobile 
home 

§  302-1 0.205     Are  there  any  costs  for 
preparation  that  are  not  allowed? 

Yes.  costs  for  preparing  a  mobile 
home  located  outside  Alaska  or  CONUS 
for  movement  or  the  costs  for  resettling 
outside  Alaska  or  CONUS  are  not 
allowed 

§302-10.206     May  my  agency  assume 
direct  responsibility  for  the  costs  of 
preparing  and  transporting  my  mobile 
home? 

Yes.  vour  agency  may  assume  direct 
responsibility  for  the  costs  of  preparing 
and  transporting  your  mobile  home  if  it 
IS  determined  to  be  in  the  Government's 

interest. 

§302-10.207    Am  I  responsible  tor  excess 
or  non-allowable  charges? 

Yes.  vou  are  responsible  for  any 
excess  preparation  or  transportation  or 
non-allowable  charges,  such  as: 

(a)  Costs  for  replacement  parts  tires 
purchases,  structural  repairs,  brake 
repairs  or  any  other  repairs  or 
maintenance  performed; 

(b)  Costs  of  insurance  for  valuation  of 
mobile  homes  above  carriers'  maximum 
liabilities,  or  charges  designated  in  the 
tariffs  as  "Special  Sen'ice;" 

(c)  Cost  of  storage;  and 

(d)  Costs  of  connecting/disconnecting 
appliances,  equipment,  and  utilities 
involved  in  relocation  and  costs  of 
converting  appliances  for  operation  on 
available  utilitips 

Subpart  D — Advance  of  Funds 

§  302-1 0.300     May  I  receive  an  advance  of 
funds  wt>en  a  commercial  carrier  transports 
ttte  mobile  home? 

Yes,  vou  may  receive  an  advance  of 
funds  when  you  are  responsible  for 
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arranging  and  paying  a  commercial 
carrier  to  transport  your  mobile  home. 
However,  the  advance  may  not  exceed 
the  estimated  amount  allowable. 

§  302-1 0.301     May  I  receive  an  advance  of 
funds  when  payment  is  made  directly  to  the 
carrier  by  my  agency? 

No,  your  agency  will  not  authorize 
you  an  advance  of  funds  when  it  pays 
the  carrier  directlv 

Subpart  E— Agency  Responsibilities 

Note  to  §ubpart  E:  L'se  of  proiiDuns  "we', 
"you",  and  Iheir  variants  throughout  this 
subpart  refers  to  the  agency. 

§  302-1 0.400     What  policies  must  we 
establish  for  authorizing  transportation  of  a 
mobile  home? 

Vt)u  must  establish  policies  for 
authorizing  transportation  of  a  mobile 
home  that  implements  this  part 
inrlading  when; 

(a)  It  is  considered  in  the  best  interest 

of  the  Government  to  assume  direct 
responsibilitv  for  preparing  and 
transporting  an  employee's  mobile 

home; 

(bj  Ti;  <iuthuri/e  an  advance  of  funds 
for  a  commercial  carrier  transporting  an 
employee's  mobile  home  based  on 
constructive  or  estimated  cost  when  the 
employee  assumes  direct  responsibility 
for  pavment 

§  302-1 0,401     Are  the  allowances  for 
transporting  a  mobile  home  in  addition  to 
the  allowances  tor  per  diem,  mileage,  and 
transportation  expenses,  for  an  employee 
and  immediate  family  member(s)? 

Ves.  tillowances  for  transporting  a 
mobile  home  (including  mileage  when 
towed  by  the  employee)  are  in  addition 
to  the  allowances  for  per  diem,  mileage, 
and  transportation  e.xpenses.  However, 
you  must  consider  the  fact  that  the 
mobile  home  will  be  used  as  the 
employee's  and/or  immediate  family 
ni('mber(s)  primarv  residence  at  the  new 
official  station,  and  reduce  the 
allowances  under  parts  302-5,  302-6. 
and  ^()2-]  1  of  this  <  hapter 

§302-10.402     What  costs  must  we  pay  a 
commercial  carrier  for  transporting  a 
mobile  home? 

The  costs  vou  must  pay  a  commercial 
(  arrier  for  transporting  a  mobile  home 
are  prescribed  in  *)  302-10.200. 

§  302-1 0.403    What  costs  must  we  allow  for 
preparing  a  mobile  home  for  shipment? 

The  <  (jsts  you  must  allow  for 
preparing  a  mobile  home  for  shipment 
are  prescribed  in  «»  302-10.205. 


SUBCHAPTER  E— RESIDENCE 
TRANSACTION  ALLOWANCES 

PART  302-11— ALLOWANCES  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

Subpart  A— General  Rules 

Set 

302-11.1     What  is  the  purpose  of  an 
ailo\^ance  for  expenses  incurred  in 
connection  with  residence  transactions? 

302-11.2    Am  I  eligible  to  receive  an 
ailovfance  for  expenses  incurred  in 
connection  with  residence  transactions? 

302-11.3  Must  I  sign  a  service  agreement 
befone  receiving  residence  transaction 
allowances? 

302-1 1.4    Who  is  not  eligible  to  receive  an 
allowance  for  expenses  incurred  in 
connection  with  residence  transactions? 

302-1 1.5    To  be  reimbursed  for  expenses 
incuEred  in  my  residence  transactions, 
mustil  occupy  the  residence  at  the  time 
I  am  tiotified  of  my  transfer? 

302-11.6     For  which  expenses  will  I  be 
reimbursed  if  I  qualify  for  a  residence 
transection  expense  allowance? 

302-1 1.7     When  are  expenses  for  my 
settle^ienl  of  an  unexpired  lease 
reimbursable? 

302-1 1.8    Must  1  sell  a  residence  at  the  old 
official  station  to  be  eligible  to  purchase 
a  residence  at  the  new  official  station? 

Time  Limitations 

302-1 1.2t     How  long  do  I  have  to  submit  my 
clain^  for  reimbursement  of  expenses 
incurred  in  connection  with  my 
residf  nee  transactions? 

302-11.24  May  the  2-year  time  limitation 
be  extended  by  my  agency? 

302-1 1.23    When  must  I  request  to  have  my 
initial  time  period  extended? 

Subpart  B— Title  Requirements 

tOJ-l  1.  HKi     hor  whi(.h  residence  may  1 
receive  reimbursement  for  under  this 
subpart? 

302-1  l.ldl     Must  the  title  to  the  property 
for  which  I  am  requesting  an  allowance 
for  residence  transactions  be  in  my 
name? 

302-1 1 .  102     How  will  the  Government 
determine  who  holds  title  to  my 
property? 

302-11.103     How  will  I  be  reimbursed  if  I  or 
a  member  of  my  immediate  family  do  not 
hold  full  title  to  the  property  for  which 
I  am  requesting  reimbursement? 

302-11.104     When  must  I  and/or  a 

member(s)  of  my  immediate  family  have 
acquired  title  interest  in  my  residence  to 
be  eligible  for  the  allowance  for  expenses 
incurred  in  connection  with  the  sale  of 
my  residence? 

302-11.105     How  is  it  determined  if  I  hold 
"equitable  title  interest"  in  my 
residence? 

302-1 1.106     What  is  an  accommodation 
party? 

Subpart  C — Reimbursable  Expenses 

.i02-11.2Ut)     What  residence  transaction 
expenses  will  my  agency  pay? 


302-11.201     When  may  my  reimbursement 
for  loan  assumption  fees  or  other  similar 
fees  exceed  the  1  percent  as  specified  in 
§302-11.200(0(2)? 

302-1 1.202     What  residence  transaction 
expenses  will  my  agency  not  pay? 

Subpart  D — Request  For  Reimbursement 

302-11,300     Is  there  a  limit  on  how  much 
my  agency  will  reimburse  me  for 
residence  transactions? 

302-1 1.301     How  must  I  request 

reimbursement  for  the  expenses  I  incur 
for  my  residence  transactions? 

302-11.302     What  documentation  must  I 
submit  to  my  agency  to  request 
reimbursement  for  the  sale  of  a  former 
residence  or  the  purchase  of  a  new  one? 

302-11.303     Will  the  Government  reimburse 
me  for  expenses  incurred  in  connection 
with  my  residence  tran.sactions  that  are 
paid  by  someone  other  than  me  or  a 
member  of  my  immediate  family? 

302-11.304     Will  mv  agency  reimburse  me 
for  losses  due  to  market  conditions  or 
prices  at  the  old  and  new  official  station? 

302-11.305     Will  I  receive  reimbursement 
for  any  residence  transaction  expenses 
incurred  prior  to  being  officially  notified 
of  my  transfer? 

302-11.306  How  c:an  I  know  if  my  expenses 
are  reasonable  and  will  be  reimbursed  by 
the  Government? 

302-1 1.307     May  I  receive  an  advance  of 
funds  for  my  residence  transaction 
expenses? 

302-11.308     How  much  will  1  receive  for 
reimbursement  when  I  purchase  or  sell 
land  in  excess  of  what  reasonablv  relates 
to  the  residence  site? 

302-11.309     What  residence  transaction 
expense  are  reimbursable  if  an  employee 
violates  the  terms  of  his/her  ser\'ice 
agreement? 

Settlement  of  Unexpired  Lease 

302-11.320     How  must  1  request 

reimbursement  for  settlement  of  an 
unexpired  lease? 

302-11.321  How  will  I  be  reimbursed  when 
I  share  a  lease  with  someone  else? 

Subpart  E— Agency  Responsibilities 

302-1 1 .400     What  policies  and  procedures 

must  we  establish? 
302-11.401     Under  what  conditions  may  we 

authorize  or  approve  a  residence 

transaction  expense  allowance? 
302-1 1 .402     Who  is  not  eligible  to  receive 

residence  transaction  expense 

allowances'' 
302-11.403     What  policies  must  we 

establish  before  accepting 

do(  umentation  from  an  employee  for 

reimbursement  of  residence  transaction 

expenses? 
302-1 1.404     What  controls  must  we 

establi.sh  for  paying  allowances  for 

expenses  incurred  in  ( onnection  with 

residence  transactions' 
302-1 1.40.S     Which  agency  must  review  and 

approve  the  emplovee's  application 

when  the  employee  transfers  between 

agencies? 
302-1 1 .406     How  must  we  administer  an 

employee's  claim? 
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302-11  40"     What  documentation  must  we 
require  the  employee  to  submit  before 
paying  residence  transaction  expenses? 

Time  Limitations 

302-1 1  420     How  long  can  we  authorize  an 

extension  for  completion  of  the  sale  and 

purchase  or  lease  termination 

transactions? 
302-11.421     What  must  we  consider  when 

authorizing  an  extension  of  time 

limitation? 

Unexpired  Lease 

302-11.430    When  must  we  reimburse  an       ' 
employee  for  expenses  incurred  due  to 
settlement  of  an  unexpired  lease? 

302-11.431     How  must  we  require  an 

employee  to  request  reimbursement  for 
expenses  of  an  unexpired  lease 
settlement'' 

Title  Requirements 

302-1 1 .440     How  must  we  determine  who 

holds  title  to  property  for  reimbursement 

purposes'' 
302-11.441     How  must  we  determine  if  an 

employee  holds  equitable  title  interest  in 

his/her  property? 

Request  For  Reimbursements 

302-11  450     May  we  advance  an  employee 
funds  for  expenses  incurred  in 
connection  with  residence  transactions? 

302-11—451     What  is  the  maximum  amount 
that  we  may  reimburse  for  the  sale  or 
purchase  of  an  employee's  residence? 

Authority:  5  U.S.C.  5738  and  20  U.S.C 
905(c). 

Subpart  A — General  Rules 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you'  .  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§  302-1 1.1     What  is  the  purpose  of  an 
allowance  for  expenses  incurred  in 
connection  with  residence  transactions? 

The  purpose  of  an  allowance  for 
expenses  incurred  in  connection  with 
residence  transaction  is  to  reimburse 
you  when  you  transfer  from  an  old 
official  station  to  a  new  official  station 
for  expenses  that  you  incur  due  to: 

(a)  The  sale  of  one  residence  at  your 
old  official  duty  station,  and/or  the 
purchase  of  a  residence  at  your  new 
official  duty  station;  or 

(b)  The  settlement  expenses  for  a  lease 
which  has  not  expired  on  your 
residence  or  mobile  home  lot  which  is 
used  as  your  permanent  residence  at 
your  old  official  station 

§  302-1 1  ^    Am  I  eligitile  to  receive  an 
allowance  for  expenses  incurred  in 
connection  witti  my  residence 
transactions? 

You  are  eligible  to  receive  an 
allowance  for  expenses  incurred  in 
connection  with  your  residence 
transactions  under  this  subpart  if  you 


have  signed  a  service  agreement  as 
specified  in  §  302-3,  subpart  D  of  this 
chapter,  and  you  are  performing  a 
permanent  change  of  station  where; 

(a)  Your  old  and  new  official  stations 
are  within  the  United  States;  or 

(bJ  You  transferred  from  an  official 
station  in  the  United  States  to  a  foreign 
area,  and  you  are  now  transferring  back 
to  the  United  States  and; 

(1)  You  have  completed  your  service 
agreement  time  period  for  your  overseas 
tour  of  duty;  and 

(2)  You  are  assigned  to  an  official 
station  in  the  United  States  that  is  more 
than  50  miles  from  your  last  official 
station  in  the  United  States,  unless 
authorized  otherwise  in  accordance 
with  §  302-2.6  of  this  chapter 

§  302-1 1 .3    Must  I  sign  a  service  agreement 
t>efore  receiving  residence  transaction 
allowances? 

Yes,  \ou  must  sign  a  ser\ice 
agreement  before  receu  ing  residence 
transaction  allowances. 

§  302-1 1 .4    Who  is  not  eligibie  to  receive 
an  allowance  for  expenses  incurred  in 
connection  with  residence  transactions? 

You  are  not  eligible  to  receive  an 
allowance  for  expenses  incurred  in 
connection  with  residence  transactions 
under  this  subpart  if  you  are: 

(a)  A  new  appointee;  or 

(b)  An  employee  assigned  under  the 
Government  Emplovees  Trainme  Act  (5 
U.S.C.  4109). 

§  302-1 1 .5    To  t>e  reimbursed  for  expenses 
incurred  in  my  residence  transactions,  must 
I  occupy  the  residence  at  the  time  I  am 
notified  of  my  transfer? 

Yes,  to  be  reimbursed  for  expenses 
incurred  in  your  residence  transactions, 
you  must  occupy  the  residence  at  the 
time  you  are  notified  of  your  transfer, 
unless  your  transfer  is  from  a  foreign 
area  to  an  official  station  within  the 
United  States  other  than  the  one  you  left 
when  you  transferred  out  of  the  United 
States,  as  specified  in  §  302-1 1  2(b) 

§  302-1 1 .6    For  which  expenses  will  I  be 
reimtHirsed  rf  I  qualify  for  a  residence 
transaction  expense  allowance? 

If  you  qualify  for  a  residence 
transaction  expense  allowance,  you  may 
be  reimbursed  for  the: 

(a)  Expenses  of  selling  your  old 
residence  and  purchasing  a  new 
residence  in  the  United  States;  or 

(b)  Settlement  of  an  unexpired  lease  at 
your  old  official  station  in  the  United 
States  from  which  transferred  to  another 
official  station  in  the  United  States  or 
when  assigned  to  a  foreign  post  of  duty. 
and 

(c)  Expenses  of  purchasing  a  new- 
residence  in  the  United  States  upon 


return  to  the  United  States  upon 
completion  of  the  foreign  tour  of  dutv 
and  the  return  is  to  a  different  official 
station,  and  is  50  miles  distance  from 
the  official  station  which  you 
transferred  from 

§  302-1 1 .7    When  are  expenses  for  my 
settlement  of  an  unexpired  lease 
reimbursable? 

When  \'our  unexpired  lease 
(including  month  to  month)  is  for 
residence  quarters  at  your  old  official 
station,  vou  mav  be  reimbursed  for 
settlement  expenses  for  an  unexpired 
lease,  including  but  not  limited  to 
broker  s  fees  for  obtaining  a  sublease  or 
charges  for  advertising  if: 

(a)  Applicable  laws  or  the  terms  of  the 
lease  provide  for  payment  of  settlement 
expenses:  or 

(b)  Such  expenses  cannot  be  avoided 
by  sublease  or  other  arrangement;  or 

(c:1  '^'ou  have  not  contributed  to  the    . 
expenses  by  failing  to  give  appropriate 
lease  termination  notice  prt^mptly  after 
you  ha\e  definite  knowledge  of  vour 
transfer:  or 

;di  The  broker's  fees  or  advertising 
c:harges  are  not  in  excess  of  those 
customarily  charged  for  comparable 
services  in  that  locality. 

§  302-1 1 .8    Must  I  sell  a  residence  at  the 
old  official  station  to  be  eligible  to  purchase 
a  residence  at  tt>e  new  official  station? 

.No.  you  do  not  have  t(;  sell  the 
residence  at  your  old  official  station  to 
be  eligible  for  residence  purchase 
transactions  at  your  new  official  station. 

Time  Limitations 

§  302-1 1 .21     How  long  do  I  have  to  submit 
my  claim  for  reimbursement  of  expenses 
incurred  in  conrtection  with  my  residence 
transactions? 

^'our  claim  for  reimbursement  should 
be  submitted  to  your  dgenc\  as  soon  as 
possible  after  the  transaction  occurred. 
However,  the  settlement  dates  for  the 
sale  and  purchase  or  lease  termination 
transactions  for  which  reimbursement  is 
requested  must  occur  not  later  than  2 
years  after  the  day  vou  report  for  duty* 
at  vour  new  official  station  (See  ^  302- 
n'23  ) 

§  302-1 1 .22    May  ttw  2-year  time  limitation 
be  extended  by  my  ager>cy? 

Yes.  vour  agencv  mav  extend  the  2- 
year  limitation  for  up  to  two  additional 
years  for  reason  beyond  your  control 
and  acceptable  to  the  agency 

§  302-1 1 .23    When  must  I  request  to  have 
my  initial  tinw  period  exterided? 

To  have  your  initial  time  period 
extended,  you  must  submit  a  request  to 
vour  agency  not  later  than  30  calendar 
davs  after  the  expiration  date  unless  this 
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30-day  period  is  specifically  extended 
by  your  agency 

Subpart  B — Title  Requirements 

§302-11.100    For  which  residence  may  I 
receive  reimbursement  for  under  this 
subpart? 

You  may  receive  reimbursement  for 
the  one  residence  from  which  you 
regularly  commute  to  and  from  work  on 
a  daily  basis  and  which  was  your 
residence  at  the  time  you  were  officially 
notified  by  competent  authoritv  to 
transfer  to  a  new  official  station, 

§  302-1 1.101  Must  the  title  to  the  property 
for  which  I  am  requesting  an  allowance  for 
residence  transactions  be  In  my  name? 

The  title  to  the  property  for  which 
you  are  requesting  an  allowance  for 
residence  transaction  must  be: 

(a)  Solely  in  your  name;  or 

(b)  Solely  in  the  name  of  one  or  more 
of  your  immediate  family  members:  or 

(c)  [ointly  in  your  name  and  in  the 
name  of  one  or  more  of  your  immediate 
family  members 

§302-11.102     How  will  the  Government 
determine  who  holds  title  to  my  property? 

The  Government  will  determine  who 
holds  title  to  your  property  based  on: 

(a)  Whose  name(s)  actually  appears  on 
your  title  document  (e.g..  the  deed);  or 

(b)  Who  holds  equitable  title  interest 
in  your  property  as  specified  in  §  302- 
11.105 

§  302-1 1 .103    How  will  I  be  reimbursed  If  I 
or  a  member  of  my  imn>ediate  family  do  not 
hold  full  title  to  the  property  for  which  I  am 
requesting  reimbursement? 

If  you  or  a  member  of  your  immediate 
family  do  not  hold  full  title  to  the 
property  for  which  you  are  requesting 
reimbursement,  you  will  be  reimbursed 
on  a  pro  rata  basis  to  the  extent  of  your 
actual  title  interest  plus  your  equitable 
title  interest  in  the  residence. 

§302-11.104    When  must  I  and/or  a 
member(s)  of  my  immediate  family  have 
acquired  title  interest  in  my  residence  to  be 
eligible  for  the  allowance  for  expenses 
incurred  in  connection  with  the  sale  of  my 
residence? 

To  be  eligible  for  the  allowance  for 
expenses  incurred  in  connection  with 
the  sale  of  your  residence,  you  and/or  a 
member(s)  of  your  immediate  family 
must  have  acquired  title  or  equitable 
title  interest  in  the  residence  as 
illustrated  in  the  following  table: 


Type  of  transfer 


Type  0?  transfer 


Date 


1  Between  official 
stations  in  ftie 
United  States 


1   Pnor  to  the  date 
notified  of  tfie 
transfer 


Returning  from 
completion  of  an 
foreign  tour  of  duty 
to  a  different  official 
station  in  the 
United  States, 
which  IS  50  miles 
distar^ce  from  the 
official  station  from 
whicfi  transferred  to 
the  foreign  official 
station. 


Date 


2  Pnor  to  the  date 
notified  that  you 
would  be  trans- 
ferred to  a  different 
location  in  the 
United  States, 
which  IS  50  miles 
distance  from  the 
official  station  you 
transferred  from  the 
foreign  area 


§  302- 1 1 . 1 05    How  is  it  determ  i  ned  if  I  hold 
equitable  title  interest"  in  my  residence? 

"Equitable  title  interest"  in  your 
residence  is  determined  by  your  agency 
if: 

(a)  The  title  is  held  in  trust,  and: 

(1)  The  property  is  your  residence; 

(2)  You  and/or  a  member(s)  of  your 
immediate  family  are  the  only 
beneficiary(ies)  of  the  trust  during  either 
of  your  lifetimes; 

(3)  You  and/or  a  member{s)  of  your 
immediate  family  retain  the  right  to 
distribute  the  property  during  your 
lifetimes; 

(4)  You  and/or  a  member(s)  of  your 
immediate  family  retain  the  right  to 
manage  the  property; 

(5)  You>and/or  a  member(s)  of  your 
immediate  family  are  the  only  grantor/ 
settlor  of  the  trust,  or  retain  the  right  to 
direct  distribution  of  the  property  upon 
dissolution  of  the  trust  or  death;  and 

(6)  You  provide  your  agency  with  a 
copy  of  the  trust  document;  or 

(b)  The  title  is  held  in  the  name  of  a 
financial  institution,  and: 

(1)  The  property  is  your  residence; 

(2)  You  and/or  a  member(s)  of  your 
immediate  family  executed  a  financing 
agreement  (e.g.,  mortgage)  with  the 
financial  institution; 

(3)  State  or  local  law  requires  that 
lending  parties  take  title  to  perfect  (i.e,, 
protect)  a  security  interest  in  the 
propert\',  or  the  financial  institution 
requires  that  it  take  possession  of  title 
as  a  condition  of  the  financing 
agreement;  and 

(4)You  provide  your  agency  with  a 
copy  of  the  financing  document;  or 

(c)  The  title  is  held  both  in  the  names 
of; 

(1)  You  solely,  or  jointly  with  one  or 
more  members  of  your  immediate 
family,  or  one  or  more  members  of  your 
immediate  family; 

(2)  An  individual  accommodation 
party  as  defined  in  §302-11.106  who  is 
not  a  member  of  your  immediate  family; 
and 

(3)  The  conditions  apply: 

(i)  The  property  is  your  residence. 
(ii)  You  and/or  a  member(s)  of  your 
immediate  family  have  the  right  to  use 


the  property  and  to  direct  conveyance  of 
the  property. 

(iii)  The  lender  requires  signature  of 
the  accommodation  party  on  the 
financing  document. 

(iv)  You  and/or  a  member  of  your 
immediate  family,  are  liable  for 
payments  under  the  financing 
arrangement  (e.g.,  mortgage). 

(v)  The  accommodation  party's  name 
is  on  the  title. 

(vi)  The  accommodation  party  does 
not  have  a  financial  interest  in  the 
property  unless  the  employee  and/or  a 
members(s)  of  the  immediate  family 
default  on  the  financing  arrangement. 

(vii)  You  must  provide  documentation 
of  the  accommodation  that  is  acceptable 
by  your  agency;  or 

(d)  The  title  is  held  by  the  seller  of  the 
property  and  the  following  conditions 
are  met: 

(1)  The  property  is  your  residence; 

(2)  You  and/or  member(s)  of  vour 
immediate  family  has  the  right  to  use 
the  property  and  to  direct  conveyance  of 
the  property; 

(3)  You  and/or  member(s)  of  your 
immediate  family  must  have  signed  a 
financing  agreement  with  the  seller  of 
the  property  [e.g..  a  land  contract) 
providing  for  fixed  periodic  payments 
and  transfer  of  title  to  the  employee 
and/or  a  member(s)  of  the  immediate 
family  upon  completion  of  the  payment 
schedule;  and 

(4)  You  provide  your  agency  with  a 
copy  of  the  financing  agreement;  or 

(e)  Another  equitable  title  situation 
exists  where  title  is  held  in  your  name 
only  or  jointly  with  you  and  one  or 
more  members  of  your  immediate 
family  or  with  you  and  an  individual 
who  is  not  an  immediate  family 
member,  and  the  following  conditions 
are  met; 

(1)  The  property  is  your  residence. 

(2)  You  and/or  a  member(s)  of  your 
immediate  family  has  the  right  to  use 
the  property  and  to  direct  conveyance  of 
the  property. 

(3)  Only  you  and/or  a  member(s)  of 
your  immediate  family  has  made 
payments  on  the  property. 

(4)  You  and/or  a  member(s)  of  your 
immediate  family  received  all  proceeds 
from  the  sale  of  the  property. 

(5)  You  must  provide  suitable 
documentation  to  your  agency  that  all 
conditions  in  paragraphs  (e)(1)  through 
(e)(4)  of  this  section  are  met. 

§  302-1 1 . 1 06    What  is  an  accommodation 
party? 

An  accommodation  party  is  an 
individual  who  signs  an  employee's 
financing  agreement  (e.g.,  a  mortgage)  to 
lend  his/her  name  (i.e.,  credit)  to  the 
arrangement. 
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Subpart  C — Reimbursable  Expenses 

§  302-1 1 .200    What  residence  transaction 
expenses  will  my  agency  pay? 

Provided  that  they  are  customarily 
paid  by  the  seller  of  a  residence  at  the 
old  official  station  or  by  the  purchaser 
of  a  residence  at  the  new  official  station, 
your  agency  will  pay  the  following 
expenses: 

(a)  Your  brokers  fee  or  real  estate 
commission  that  you  pay  in  the  sale  of 
your  residence  at  the  last  official  station, 
not  to  exceed  the  rates  that  are  generally 
charged  in  the  locality  of  your  old 
official  station; 

(b)  The  customary  cost  for  an 
appraisal: 

(c)  The  costs  of  newspaper,  bulletin 
board,  multiple-listing  ser\'ices,  and 
other  advertising  for  sale  of  the 
residence  at  your  old  official  station  that 
is  not  included  in  the  broker's  fee  or  the 
real  estate  agent's  commission; 

(d)  The  cost  of  a  title  insurance 
policy,  costs  of  preparing  conveyances, 
other  instruments,  and  contracts  and 
related  notary  fees  and  recording  fees: 
cost  of  making  surveys,  preparing 
drawings  or  plats  when  required  for 
legal  or  financing  purposes:  and  similar 
expenses  incurred  for  selling  your 
residence  to  the  extent  such  costs: 

(1)  Have  not  been  included  in  other 
residence  transaction  fees  [i.e..  brokers' 
fees  or  real  estate  agent  fees); 

(2)  Do  not  exceed  the  charges,  for 
such  expenses,  that  are  normally 
charged  in  the  locality  of  your 
residence; 

(3)  Are  usually  furnished  by  the 
seller: 

(e)  The  costs  of  searching  title, 
preparing  abstracts,  and  the  legal  fees 
for  a  title  opinion  to  the  extent  such 
costs: 

(1)  Have  not  been  included  in  other 
related  transaction  costs  (i.e..  broker's 
fees  or  real  estate  agency  fees);  and 

(2)  Do  not  exceed  the  charges,  for 
such  expenses,  that  are  customarily 
charged  in  the  locality  of  your  residence 

(f)  The  following  "other" 
miscellaneous  expenses  in  connection 
with  the  sale  and/or  purchase  of  your 
residence,  provided  they  are  normally 
paid  by  the  seller  or  the  purchaser  in  the 
locality  of  the  residence,  to  the  extent 
that  they  do  not  exceed  specifically 
stated  limitations,  or  if  not  specifically 
stated,  the  amounts  customarily  paid  in 
the  locality  of  the  residence: 

(1)  FHAor  VA  fees  for  the  loan 
application; 

(2)  Loan  origination  fees  and  similar 
charges  such  as  loan  assumption  fees, 
loan  transfer  fees  or  other  similar 
charges  not  to  exceed  1  percent  of  the 
loan  amount  without  itemization  of  the 


lender's  administrative  charges  {unless 
requirements  in  §302-11.201  are  met), 
if  the  charges  are  assessed  in  lieu  of  a 
loan  origination  fee  and  reflects  charges 
for  ser\ices  similar  to  those  covered  by 
a  loan  origination  fee: 

(3)  Cost  of  preparing  credit  reports: 

(4)  Mortgage  and  transfer  taxes; 

(5)  State  revenue  stamps: 

(6)  Other  fees  and  charges  similar  in 
nature  to  those  listed  in  paragraphs 
(f)(l )  through  (0(5)  of  this  section, 
unless  specifically  prohibited  in  §302- 
11202; 

(7)  Charge  for  prepa>Tnent  of  a 
mortgage  or  other  security  instrument  in 
connection  with  the  sale  of  the 
residence  at  the  old  official  station  to 
the  extent  the  terms  in  the  mortgage  or 
other  security  instrument  provide  for 
this  charge  This  prepayment  penalty  is 
also  reimbursable  when  the  mortgage  or 
other  security  instrument  does  not 
specifically  provide  for  prepayment, 
provided  this  penalty  is  customarily 
charged  by  the  lender,  but  in  that  case 
the  reimbursement  may  not  exceed  3 
months'  interest  on  the  loan  balance; 

(8)  Mortgage  title  insurance  policy, 
paid  by  you,  on  a  residence  you 
purchased  for  the  protection  of,  and 
required  by.  the  lender; 

(9)  Owner's  title  insurance  policy, 
provided  it  is  a  prerequisite  to  financing 
or  the  transfer  of  the  property;  or  if  the 
cost  of  the  owner  s  title  insurance  policy 
is  inseparable  from  the  cost  of  other 
insurance  which  is  a  prerequisite; 

(10)  Expenses  in  comiection  with 
construction  of  a  residence,  which  are 
comparable  to  expenses  that  are 
reimbursable  in  connection  with  the 
purchase  of  an  existing  residence; 

(11)  Expenses  in  connection  with 
environmental  testing  and  property 
inspection  fees  when  required  by 
Federal,  State,  or  local  law:  or  by  the 
lender  as  a  precondition  to  sale  or 
purchase;  and 

(12)  Other  expenses  of  sale  and 
purchase  made  for  required  sen'ices  that 
are  customarily  paid  by  the  seller  of  a 
residence  at  the  old  official  station  or  if 
customarily  paid  by  the  purchaser  of  a 
residence  at  the  new  official  station. 

§  302-1 1 .201     When  may  my 
reimbursement  for  loan  assumption  fees  or 
other  similar  fees  exceed  tt>e  1  percent  as 
specified  in  §  302-1 1 .200(fK2)? 

Reimbursement  mav  exceed  1  percent 
[as  specified  in  §  302-1 1 .200(f){2)  only 
when  you  provide  evidence  that  the 
higher  rate: 

(a)  Does  not  include  prepaid  interest. 
points,  or  a  mortgage  discount;  and 

(b)  Is  customarily  charged  in  the 
locality  where  the  residence  is  located. 


§  302-1 1 .202    What  residence  transaction 
expenses  will  my  agency  not  pay? 
Your  agency  will  not  pay: 

(a)  Any  fees  that  have  been  inflated  or 
are  higher  than  normally  imposed  for 
similar  ser\'ices  in  the  locality; 

(b)  Broker  fees  or  commissions  paid  in 
connection  with  the  purchase  of  a  home 
at  the  new  official  station; 

(cj  Owners  title  insurance  policy. 
"record  title  "  insurance  policy, 
mortgage  insurance  or  insurance  against 
loss  or  damage  of  property  and  optional 
insurance  paid  for  by  you  in  connection 
with  the  purchase  of  a  residence  for 
your  protection: 

(d)  Interest  on  loans,  points,  and 
mortgage  discounts: 

(e)  Property  taxes; 

(f)  Operating  or  maintenance  costs; 

(g)  Any  fee,  cost,  charge,  or  expense 
determined  to  be  part  of  the  finance 
charge  under  the  'Truth  in  Lending  Act. 
Title  1.  Pub.  L.  90-321.  as  amended,  and 
Regulation  Z  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (12  CFR  part  226).  unless 
specifically  authorized  in  §  302-11.200; 

(h)  Expenses  that  result  from 
construction  of  a  residence,  except  as 
provided  in  §  302-1 1 .200(e)(10):  and 

(il  Losses,  see  §302-1 1.304. 

Subpart  D — Request  For 
Reimbursement 

§  302-1 1 .300  Is  there  a  limit  on  how  much 
my  agency  will  reimburse  me  for  residence 
transactions? 

Yes,  your  agency  will  reimburse  you 
no  more  than: 

(a)  Ten  percent  of  the  actual  sales 
price  for  the  sale  of  your  residence  at 
the  old  official  station;  and 

(b)  Five  percent  of  the  actual  purchase 
price  of  the  residence  for  the  purchase 
of  a  residence  at  the  new  official  station. 

§  302-1 1 .301     How  must  I  request 
reimbursement  for  the  expenses  I  incur  for 
my  residence  transactions? 

To  request  reimbursement  for  the 
expenses  you  incur  for  your  residence 
transaction,  you  must: 

(a)  Send  your  claim  for 
reimbursement  and  documentation  of 
expenses  to  your  old  official  station  for 
review  and  approval  unless  otherwise 
specified  by  your  agency,  and 

(b)  Follow  your  agency's  procedures 
and  submit  appropriate  voucher(s)  along 
with  any  claim  applications  that  your 
agency  may  require  with  appropriate 
documents  specified  in  §  302-1 1  302 

§  302-1 1 .302     What  documentation  must  I 
submit  to  my  agency  to  request 
reimbursement  for  the  sale  of  a  former 
residence  or  the  purchase  of  a  new  one? 

To  request  reimbursement  for  the  sale 
of  a  former  residence  or  the  purchase  of 
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a  new  one.  you  must  submit  to  your 
agency: 

(a)  Copies  of  your  sales  agreement 
when  selling  a  residence; 

(b)  Your  purchase  agreement  when  a 
purchasing  a  residence; 

(c)  Property  settlement  documents; 

(d)  Loan  closing  statements;  and 

(e)  Invoices  or  receipts  for  other  bills 
paid 

§  302-1 1 .303    Will  the  Government 
reimburse  me  for  expenses  incurred  in 
connection  vriVh  my  residence  transactions 
ttiat  are  paid  by  someone  ott>er  than  me  or 
a  member  of  my  immediate  family? 

No.  the  Government  will  not 
reimburse  you  for  expenses  incurred  in 
connection  with  your  residence 
transactions  if  they  are  paid  by  someone 
other  than  you  or  a  member  of  your 
immediate  family. 

§  302-1 1 .304    Will  my  agency  reimtHjrse 
me  for  losses  due  to  market  conditions  or 
prices  at  the  old  and  new  official  station? 

No.  losses  incurred  due  to  market 
conditions  or  prices  at  your  old  and  new 
duty  station  are  not  reimbursable  when 
mcurred  by  you  due  to: 

(a)  Failure  to  sell  a  residence  at  the 
old  official  station  at  the  price  asked,  or 
at  its  current  appraised  value,  or  at  its 
original  cost:  or 

(b)  Failure  to  buy  a  dwelling  at  the 
new  official  station  at  a  price 
comparable  to  the  selling  price  of  the 
residence  at  the  old  official  station;  or 

(c)  Any  losses  that  are  similar  in 
nature  to  (a)  or  (b). 

§  302-1 1 .305    Will  I  receive  reimbursement 
for  any  residence  transaction  expenses 
incurred  prior  to  being  officially  notified  of 
my  transfer? 

No.  reimbursement  of  any  residence 
transaction  expenses  (or  settlement  of 
an  unexpired  lea.se)  that  occurs  prior  to 
being  officially  notified  (generally  in  the 
form  a  change  of  station  travel 
authorization)  is  prohibited. 

§  302-1 1 .306  How  can  I  know  if  my 
expenses  are  reasonable  and  will  be 
reimbursed  by  the  Government? 

You  are  responsible  for  the 
determination  of  reasonableness  for 
your  claimed  expenses.  To  determine  if 
your  expenses  are  reasonable,  you 
should,  in  coordination  with  your 
agency,  contact  the  local  real  estate 
association,  or,  if  not  available,  at  least 
three  different  realtors  in  the  locality  in 
which  your  expenses  will  be  incurred 
and  request' 

(a)  Tne  current  schedule  of  closing 
costs  which  applies  to  the  area  in  which 
you  are  buying  or  selling; 

(b)  Information  concerning  local 
custom  and  practices  with  respect  to 
charging  of  closing  costs  which  relate  to 


either  your  sale  or  purchase  and 
whether  such  costs  are  customarily  paid 
by  the  seller  or  purchaser;  and 
(c)  Information  on  the  local 
terminology  used  to  describe  the  costs 
specified  in  paragraph  (b)  of  this 
section. 

§  302-11.307    May  I  receive  an  advance  of 
funds  for  my  residence  transaction 
expenses? 

No,  you  may  not  receive  an  advance 
of  funds  for  your  residence  transaction 
expenses. 

§  302-1 1 .308    How  much  will  I  receive  for 
reimbursement  when  I  purchase  or  sell  land 
in  excess  of  what  reasonably  relates  to  the 
residence  site? 

When  you  purchase  or  sell  land  in 
excess  of  what  reasonably  relates  to  the 
residence  site,  your  reimbursement  will 
be  limited  to  a  pro  rata  reimbursement 
of  the  land  reasonably  related  to  the 
residence  site. 

§  302-11 .309     What  residence  transaction 
expense  are  reimbursable  if  an  employee 
violates  the  terms  of  his/her  service 
agreement? 

If  the  employee  violates  his/her 
service  agreement,  no  residence 
transaction  expenses  will  be  paid,  and 
any  amounts  paid  prior  to  such 
violation  shall  be  a  debt  due  the  United 
States  until  they  are  paid  by  the 
employee. 

Settlement  of  Unexpired  Lease 

§302-11.320     How  must  I  request 
reimbursement  for  settlement  of  an 
unexpired  lease? 

To  request  reimbursement  for 
settlement  of  an  unexpired  lease,  you 
must  itemize  expenses  (list  all  expenses 
separately)  on  a  travel  voucher  and 
submit  the  voucher  to  your  agency. 

§302-11.321     How  will  I  be  reimbursed 
when  I  share  a  lease  with  someone  else? 

When  you  share  a  lease  with  someone 
else  you  will  be  reimbursed  on  a  pro 
rata  basis  for  that  portion  of  the  lease 
that  you  are  responsible  for 

Subpart  E— Agency  Responsibilities 

Note  to  subpart  E:  L'se  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§  302-1 1 .400    What  policies  and 
procedures  must  we  establish? 

Vou  must  establish  internal  policies 
and  procedures  to  implement  this  part. 

§  302-1 1 .401     Under  what  conditions  may 
we  authorize  or  approve  a  residence 
transaction  expense  allowance? 

You  may  authorize  or  approve  a 
residence  transaction  expense 


allowance  when  an  employee  is 
performing  a  permanent  change  of 
station  in  the  interest  of  the  Government 
and  has  signed  a  service  agreement 
(other  than  a  new  appointee  or  an 
employee  assigned  under  the 
Government  Employees  Training  Act  (5 
U.S.C.  4109.);  and 

(a)  The  old  and  new  official  stations 
are  located  in  the  United  States;  or 

(b)  The  employee  has  completed  an 
agreed  upon  tour  of  duty  overseas  and 
is  returning  to  the  United  States  to  an 
official  station  that  is  at  least  50  miles 
away  from  the  employees  last  official 
station  in  the  United  States;  or 

(c)  When  the  employee  has  been 
permanently  assigned  to  a  temporary 
official  station. 

§  302-1 1 .402    Who  is  not  eligible  to  receive 
residence  transaction  expense  allowances? 

The  following  are  not  eligible  to 
receive  residence  transaction  expense 
allowances: 

(a)  New  appointees;  and 

(b)  Employees  assigned  under  the 
Government  Employees  Training  Act  (5 
U.S.C.  4109). 

§  302-1 1 .403    What  policies  must  we 
establish  before  accepting  documentation 
from  an  employee  for  reimbursement  of 
residence  transaction  expenses? 

You  must  establish  policies  that  will 
define  what  documentation  is 
acceptable  from  an  employee  when 
requesting  reimbursement  of  residence 
transaction  expenses. 

§  302-1 1 .404    What  controls  must  we 
establish  for  paying  allowances  for 
expenses  incurred  in  connection  with 
residence  transactions? 

When  paying  allowances  for  expenses 
incurred  in  connection  with  residence 
transactions,  you  must: 

(a)  Determine  who  will  authorize  and 
approve  residence  transactions  expenses 
on  the  employee's  travel  authorization; 

(b)  Determine  who  will  review 
applications  for  reimbursement  of 
residence  transaction  expenses; 

(c)  Determine  who  will  authorize 
extensions  beyond  the  2-year  limitation 
for  completing  sales  and  purchase  or 
lease  termination  transactions,  under 
§§  302-11-420  and  302-11.421; 

(d)  Prescribe  a  claim  application  form 
which  meets  your  internal 
administrative  requirements: 

(e)  Require  employees  to  submit  a 
travel  claim  with  appropriate 
documentation  to  support  his/her 
payment  of  the  expenses  claimed, 
which  must  include  as  a  minimum; 

(1)  The  sales  agreement, 

(2)  The  purchase  agreement. 

(3)  Property  settlement  documents, 

(4)  Loan  closing  statements,  and 
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(5)  Invoices  or  receipts  for  other  bills 
paid;  and 

(f)  Require  employees  to  submit  travel 
claims  to  his/her  old  official  station  for 
review  and  approval  of  the  claim  unless 
agency  review  and  approval  functions 
are  performed  elsewhere  except  as 
provided  in  §302-11  405. 

§  302-1 1 .405    Which  agency  must  review 
and  approve  the  employee's  application 
when  the  employee  transfers  t)etween 
agencies? 

The  hiring  agency  in  the  locality  of 
the  employee's  old  official  station  must 
review  and  approve  the  employee's 
application  when  the  employee 
transfers  between  agencies,  unless  the 
hiring  agency  does  not  have  an 
appropriate  installation  there.  In  that 
case,  the  losing  agency  at  the  old  official 
station  must  review  and  approve  the 
expenses. 

§  302-1 1 .406     How  must  we  administer  an 
employee's  claim? 

To  administer  an  employee's  claim: 

(a)  You  must. 

(1)  Review  the  employee's  claim  to 
determine  whether  the  expenses 
claimed  are  reasonable  in  amount  and 
customarily  paid  by  the  buyer/seller  in 
the  locality  where  the  property  is 
located; 

(2)  Disallow  any  portion  of  the 
employee's  claim  that  is  inflated  or  are 
higher  than  normal  for  similar  services 
in  the  locality; 

(3)  Execute  final  administrative 
approval  of  payment  of  a  claim  by  an 
appropriate  agency  approving  official: 
and 

(4)  Return  disapproved  applications 
to  the  employee  with  a  memorandum  of 
explanation. 

(b)  The  approving  official  must 
determine  if: 

(1)  The  aggregate  amount  of  expenses 
claimed  in  connection  with  a  sale  or 
purchase  of  a  residence  is  within  the 
prescribed  limitation  for  either; 

(2)  All  conditions  and  requirements 
under  which  allowances  may  be  paid 
have  been  met:  and 

(3)  The  expenses  themselves  are  those 
which  are  reimbursable. 

Note  to  §302-11.406:  'Vou  must  not  pay  the 
expenses  listed  in  «!  302-11.202  or  §  302- 
11.304. 

§  302-1 1 .407  What  documentation  must 
we  require  the  employee  to  submit  before 
paying  residence  transaction  expenses? 

Before  paying  residence  transaction 
expenses,  you  must  require  the 
employee  to  submit: 

(a)  A  copy  of  his/her  financial 
documents  which  prove  that  only  the 
employee  and  or  a  member(s)  of  the 


immediate  family  made  payments  on 
the  property: 

(b)  A  copy  of  his'her  financial 
documents  which  prove  that  he/she 
and/or  a  member(s)  of  the  immediate 
family  received  all  proceeds  from  the 
sale  of  the  property: 

(c)  Documentation  that  is  acceptable 
by  you  in  verifving  any  interest  that  the 
employee  has  in  the  property;  and 

(d)  Any  additional  documents  that 
you  need  to  venf>  payments. 

Time  Limitations 

§  302-1 1 .420    How  long  can  we  authorize 
an  extension  for  completion  of  the  sale  and 
purchase  or  lease  termination 
transactions? 

\'ou  may  authorize  an  additional 
period  of  time,  not  to  exceed  2  years,  for 
completion  of  the  sale  and  purchase  or 
lease  termination  transactions. 

§302-11.421     What  must  we  consider  when 
authorizing  an  extension  of  time  limitation'' 

When  authorizing  an  extension  of 
time  limitation,  you  must  determine 
that  the: 

(a)  Employee  has  extenuating 
circumstances  which  have  prevented 
him/her  from  completing  his/her  sale 
and  purchase  or  lease  termination 
transactions  in  the  initial  authorized 
time  frame  of  two  years:  and 

(b)  Employee's  residence  transactions 
are  reasonably  related  to  his/her  transfer 
of  official  station. 

Unexpired  Lease 

§  302-1 1 .430    When  must  we  reimburse  an 
employee  for  expenses  incurred  due  to 
settlement  of  an  unexpired  lease? 

You  must  reimburse  an  employee  in 
lieu  of  residence  transaction  expenses 
when  the  employee  meets  the 
requirements  of  §302-11  10  for 
expenses  incurred  due  to  settlement  of 
an  unexpired  lease. 

§302-11.431     How  must  we  require  an 
employee  to  request  reimbursement  for 
expenses  of  an  unexpired  lease  settlement? 

You  must  require  that  the  employee 
submit  an  appropriate  travel  claim 
requesting  reimbursement  for  expenses 
of  an  unexpired  lease  settlement  with: 

(a)  An  itemization  of  all  expenses 
claimed  supported  by  documentation 
showing  that  the  employee  indeed  paid 
all  lease  settlement  fees;  and 

(b)  A  total  amount  for  all  expenses 
claimed 

Title  Requirements 

§  302-1 1 .440     How  must  we  determine  who 
holds  title  to  property  for  reimbursement 
purposes? 

To  determine  who  holds  title  to 
property  for  reimbursement  purposes, 
you  must  verifj'; 


(a)  Whose  name(s)  actually  appears  on 
the  title  document  (e.g..  the  deed);  or 

fb)  Who  holds  equitable  title  interest 
in  the  property. 

§  302-1 1 .441     How  must  we  determine  if  an 
employee  holds  equitable  title  interest  In 
his/her  property? 

To  detprmine  if  an  employee  holds 
equitable  title  interest  in  his/her 
property,  you  must  follow  the 
guidelines  in  ^  302-1 1  405 

Request  For  Reimbursements 

§  302-1 1 .450    May  we  advance  an 
employee  funds  for  expenses  incurred  in 
connection  with  residence  transactions? 

No,  yuu  may  not  advance  an 
employee  funds  for  expenses  incurred 
in  connection  with  residence 
transactions. 

§  302-1 1 .451     What  is  the  maximum 
amount  that  we  may  reimburse  for  the  sale 
or  purchase  of  an  employee  s  residence? 

The  maximum  amount  that  you  may 
reimburse  for  the  sale  or  purchase  of  an 
employee's  residence  is: 

(a)  Ten  percent  of  the  actual  sale  price 
for  the  sale  of  the  employee's  residence 
at  the  old  official  station;  and 

(b)  Five  percent  of  the  actual  purchase 
price  of  the  residence  for  the  purchase 
of  a  residence  at  the  new  official  station. 

PART  302-12— USE  OF  A 
RELOCATION  SERVICES  COMPANY 

Subpart  A — Employee  s  Use  of  a  Relocation 
Services  Company 

bee 

302-12.1     Am  I  eligible  to  use  a  relocation 
services  company? 

302-12.2     Who  determines  if  I  may  use  a 
relocation  services  company? 

302-12.3     Under  what  conditions  may  I  use 
a  relocation  services  company? 

302-12.4     For  what  relocation  service* 
expenses  vvill  my  agency  pay' 

302-12.5     If  I  use  a  contracted-for  relocation 
service  that  is  a  substitute  for 
reimbursable  relocation  allov^'ance.  will  1 
be  reimbursed  for  the  relocation 
allowance  as  well? 

302-12.6    What  expenses  will  my  agency 
pay  if  I  use  a  relocation  ser\ices 
company  to  ship  household  goods  in 
excess  of  the  maximum  weight 
allowance? 

302-12.7     What  expenses  will  my  agency 
pay  if  I  use  a  relocation  services 
company  to  sell  or  purchase  a  residence 
for  which  1  and/or  a  member(s)  of  my 
immediate  family  do  not  have  full  title? 

302-12.8     If  my  agency  authorizes  me  to 
enter  a  homesale  program,  must  1  actfpt 
a  buyout  offer  from  the  relocation 
services  company? 

302-12.9     What  are  the  income  tax 
consequences  if  1  use  a  relocation 
services  company? 
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Subpart  B — Agency's  Use  of  a  Relocation 
Services  Company 

302-12.100     What  are  "relocation  services"? 

302-12.101     May  we  enter  into  a  contract 
with  a  relocation  services  company  for 
the  company  to  provide  relocation 
services? 

302-1 2. 102     What  contracted  relocation 
services  may  we  provide  at  Government 
expense? 

302-12.103     May  we  separately  contract  for 
each  type  of  relocation  service? 

302-12.104     What  is  the  purpose  of 
contracting  for  relocation  services? 

302-12. lO.T     How  must  we  administer  a 
relocation  services  contract? 

302-12.106     What  policies  must  we 

establish  when  offering  our  employees 
the  services  of  a  relocation  services 
company? 

.302-12.107  '  What  rules  must  we  follow 

when  contracting  for  relocation  services? 

302-12.108     What  are  the  income  tax 
consequences  that  we  must  consider 
when  offering  relocation  services? 

302-12.109     What  must  we  consider  in 
deciding  whether  to  use  the  fixed-fee  or 
cost-reimbursable  contracting  method? 

302-12.110     May  we  take  title  to  an 
employee's  residence? 

302-12.1 11     Under  a  homesale  program, 
may  we  establish  a  maximum  home 
value  above  which  we  will  not  pay  for 
homesale  services? 

302-12.112     Under  a  homesale  program, 
may  we  pay  an  employee  for  losses  he/ 
she  incurs  on  the  sale  of  a  residence? 

302-12.113     Under  a  homesale  program, 
may  we  direct  the  relocation  services 
company  to  pay  an  employee  more  than 
the  fair  market  value  of  his/her 
residence? 

302-12.114     May  we  use  a  relocation 

services  contract  for  services  which  we 
are  contractually  bound  to  obtain  under 
another  travel  services  contract? 

.\ulhority:  3  U.S.C.  5738  and  20  U.S.C.     . 
905(c). 

Subpart  A— Employee's  Use  of  a 
Relocation  Services  Company 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you'  .  and  their  variants  throughout  this 
subpart  refers  to  the  employee. 

§302-12.1     Am  I  eligible  to  use  a  relocation 
services  company? 

Yes.  if  you  are  an  s!mployee  who  is 
authorized  to  transfer  and  such  transfer 
includes  residence  transaction. 

§  302-1 2.2     Who  determines  if  I  may  use  a 
relocation  services  company? 

Your  agency  must  determine  if  you 
may  use  a  relocation  services  companv. 

§  302-1 2.3     Under  what  conditions  may  I 
use  a  relocation  services  Company? 

You  may  use  a  relocation  services 
company  it  you: 

(a)  Meet  all  conditions  required  for 
you  to  be  eligible  for  an  allowance 
contained  in  this  chapter  for  which  a 


service  provided  by  the  relocation 
services  company  would  serve  as  a 
substitute,  and  you  are  authorized  to  use 
a  specific  relocation  service  provided  by 
the  company  as  a  substitute; 

(b)  Have  signed  a  service  agreement; 
and 

(c)  Meet  any  specific  conditions  your 
agency  has  established. 

§  302-1 2.4    For  what  relocation  services 
expenses  will  my  agency  pay? 

Your  agency  will  pay  the  relocation 
services  company's  fees/expenses  for 
the  services  you  are  authorized  to  use. 
If  your  agency  pays  the  relocation 
services  company  for  actual  expenses 
the  company  incurs  on  your  behalf, 
payment  to  the  company  is  limited  to 
what  you  would  have  received  under 
the  direct  reimbursement  provisions  of 
this  chapter. 

§  302-1 2.5     If  I  use  a  contracted-f or 
relocation  service  that  is  a  substitute  for 
reimbursable  relocation  allowance,  will  I  t>e 
reimbursed  for  the  relocation  allowance  as 
well? 


-J 


No,  if  you  use  a  contracted-for 
relocation  service  that  is  a  substitute  for 
reimbursable  relocation  allowance,  you 
will  not  be  reimbursed  for  the  relocation 
as  well. 

§302-12.6    What  expenses  will  my  agency 
pay  if  I  use  a  relocation  services  company 
to  ship  household  goods  in  excess  of  the 
maximum  weight  allowance?  . 

If  you  use  a  relocation  services 
company  to  ship  HHG  in  excess  of  the 
maximum  weight  allowance,  your 
agency  will  pay  the  portion  of  the  fee 
attributable  to  18,000  pounds  net 
weight.  You  must  pay  the  rest, 

§  302-1 2.7    What  expenses  will  my  agency 
pay  If  I  use  a  relocation  services  company 
to  sell  or  purchase  a  residence  for  which  I 
and/or  a  member(s)  of  my  immediate  family 
do  not  have  full  title? 

If  you  use  a  relocation  services 
company  to  sell  or  purchase  a  residence 
for  which  you  and/or  a  member(s)  of 
your  immediate  family  do  not  have  full 
title,  your  agency  will  pay  the  portion 
of  the  relocation  services  company's  fee 
attributable  to  your  pro  rata  share  of  the 
residence,  in  accordance  with  §  302- 
n.103  of  this  chapter.  You  must  pay 
any  portion  of  the  fee  attributable  to 
other  than  your  pro  rata  share  of  the 
residence. 

§  302-1 2.8    If  my  agency  authorizes  me  to 
enter  a  homesale  program,  must  I  accept  a 
buyout  offer  from  the  relocation  services 
company? 

No,  if  your  agency  authorizes  you  to 
enter  a  homesale  program,  your  agency 
must  give  you  the  option  to  accept  or 


reject  an  offer  from  the  relocation 
services  company 

§  302-1 2,9    What  are  the  income  tax 
consequences  if  I  use  a  relocation  services 
company? 

You  may  incur  income  taxes  on 
relocation  services  provided  bv  a 
relocation  services  companv  and  paid 
for  by  your  agency.  Section  82  of  the 
Internal  Revenue  Code  states  there  shall 
be  included  in  gross  income  (as 
compensation  for  services)  any  amount 
received  or  accrued,  directly  or 
indirectly,  by  an  individual  as  a 
pa\Tnent  for  or  reimbursement  of 
expenses  of  moving  from  one  residence 
to  another  residence  which  is 
attributable  to  employment.  You  will 
receive  a  relocation  income  tax  (RIT) 
allowance  if  your  agency  determines 
that  such  expenses  are  taxable.  The 
Government  does  not  assume 
responsibility  for  payment  of  your  taxes, 
however,  and  you  may  wish  to  consult 
a  tax  professional  on  income  tax 
reporting. 

Subpart  B — Agency's  Use  of  a 
Relocation  Services  Company 

Note  to  subpart  B:  Use  of  pronouns  "we". 

■you",  and  their  variants  throughout  this 
subpart  refers  to  the  ageni:v. 

§  302-1 2,100    What  are  "relocation 
services"? 

"Relocation  services"  are  ser\'ices 
provided  by  a  private  companv  under  a 
contract  with  an  agency  to  assist  a 
transferred  employee  in  relocating  to  the 
new  official  station.  Examples  include 
homesale  programs,  home  marketing 
assistance,  home  finding  assistance,  and 
property  management  services. 

§  302-1 2.1 01  May  we  enter  into  a  contract 
with  a  relocation  services  company  for  the 
company  to  provide  relocation  services? 

Yes,  you  may  enter  into  a  contract 
with  a  relocation  ser\'ices  company  for 
the  company  to  provide  relocation 
services. 

§  302-1 2,102    What  contracted  relocation 
services  may  we  provide  at  Government 
expense? 

You  may  pay  for  contracted  relocation 
services  that  are  substitutes  for 
reimbursable  relocation  allowances 
authorized  throughout  this  chapter.  For 
example,  you  may  pay  for  homesale 
services  as  a  substitute  for  residence 
sale  expenses,  or  household  goods 
management  services  as  a  substitute  for 
transportation  of  household  goods. 

§  302-1 2.1 03    May  we  separately  contract 
for  each  type  of  relocation  service? 

Yes,  you  may  separately  contract  for 
each  type  of  relocation  service  or  vou 
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may  combine  several  types  of  relocation 
ser\'ices  in  a  single  contract. 

§302-12.104     What  is  the  purpose  of 
contracting  for  relocation  services? 

The  purpose  of  contracting  for 
relocation  services  is  to  improve  the 
treatment  of  employees  who  are 
directed  to  relocate  to  facilitate  the 
retention  of  a  well-qualified  workforce. 

§302-12.105     How  must  we  administer  a 
relocation  services  contract? 

Y'ou  must  balance  the  positive  effects 
that  availability  of  relocation  services 
has  on  employee  mobility  and  morale 
with  any  increased  costs  your  agency 
may  experience  as  a  result  of  providing 
relocation  services 

§302-12.106    What  policies  must  we 
establish  when  offering  our  employees  the 
services  of  a  relocation  services  company? 

When  offering  your  employees  the 
services  of  a  relocation  ser\'ices 
company,  you  must  establish  policies 
governing: 

(a)  The  conditions  under  which  you 
will  authorize  an  employee  to  use  a 
relocation  services  company; 

(h)  Which  employees  you  will  allow 
to  use  a  relocation  services  company: 

(c)  What  relocation  sers'ices  you  will 
offer  an  employee:  and 

(d)  Who  will  determine  in  each  case 
if  an  employee  may  use  a  relocation 
services  company  and  what  services 
will  be  offered 

§302-12.107    What  rules  must  we  follow 
when  contracting  for  relocation  services? 

You  must  follow  the  rules  contained 
in  the  Federal  Acquisition  Regulations 
(F.\R)  (48  CFR)  and/or  other 
procurement  regulations  applicable  to 
your  agency. 

§  302-1 2. 1 08    What  are  the  income  tax 
consequences  that  we  must  consider  when 
offering  relocation  services? 

i\mounts  you  pay  to  a  relocation 
services  company  on  behalf  of  an 
employee  may  be  taxable  to  the 
employee.  In  some  cases,  such  as  certain 
homesale  programs,  the  amounts  may 
not  be  taxable.  You  must  determine  the 
taxability  of  such  payments,  and  pay  a 
relocation  income  tax  (RIT)  allowance 
in  accordance  with  part  302-17  of  this 
chapter  on  payments  you  determine  to 
be  taxable  to  the  employee.  You  may 
contact  the:  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW..  Room  5501.  Washington, 
DC  20224,  for  information  on  the 
income  tax  consequences  of  payments 
you  make  to  a  relocation  services 
company. 


§302-12.109    What  must  we  consider  in 
deciding  whether  to  use  the  fixed-fee  or 
cost-reimbursable  contracting  method? 

You  must  con.'>id«>r  the  following 
factors  in  deciding  whetlier  to  use  the 
fixed-fee  or  cost-reimbursable 
contracting  method: 

(a)  Risk  of  alternative  methods.  Under 
a  fixed  fee  contract,  the  relocation 
services  company  bears  all  risks  not 
expressly  contained  in  the  contract. 
Under  a  cost-reimbursable  contract,  you 
must  assume  some  or  all  risks  and. 
therefore,  must  assume  some 
management  responsibilities  under  the 
contract  as  well.  For  example,  under  a 
fixed  fee  homesale  program  you  are  not 
directly  liable  for  losses  incurred  if  a 
residence  does  not  sell  immediately, 
while  under  a  cost-reimbursable 
homesale  program  you  assume  some  or 
all  risks  of  selling  the  residence. 

(b)  Cost  of  alternativp  methods  Under 
the  fixed  fee  method  of  contracting,  the 
fee  includes  a  cost  component  for  risks 
assumed  by  the  relocation  services 
company.  Under  the  cost-reimbursable 
method  of  contracting,  you  are  directlv 
responsible  for  some  or  all  of  the  costs 
associated  with  management  of  the 
contract.  In  deciding  whether  to  use 
cost-reimbursable  contracting  you. 
therefore,  must  consider  the  cost  of 
resources  you  would  require  (including 
personnel  costs)  to  rtianage  a  cost- 
reimbursable  relocation  services 
contract. 

(c)  Effect  on  the  obligation  of  funds. 
You  must  obligate  funds  for  a  relocation 
in  the  fiscal  vear  in  which  the  purchase 
order  is  avsarded  under  the  contract 
Under  the  fixed  fee  contracting  method, 
the  amount  of  the  relocation  services  fee 
is  fixed  and  you  have  a  basis  for 
determining  the  amount  of  funds  to 
obligate.  Under  the  cost-reimbursable 
contracting  method,  you  must  obligate 
funds  based  on  an  estimate  of  the  costs 
that  will  be  incurred.  When  opting  for 
cost-reimbursable  contracting  you. 
therefore,  should  establish  a  reliable 
method  of  computing  fund  obligation 
estimates 

§302-12.110    May  we  take  title  to  an 
employee's  residence? 

No.  you  may  not  take  title  to  an 
employee's  residence  except  as 
specifically  provided  by  statute  The 
statutes  winch  form  the  basis  for  the 
provisions  of  this  part  do  not  provide 
such  authority. 

§302-12.111     Under  a  homesale  program, 
may  we  establish  a  maximum  home  value 
above  which  we  will  riot  pay  for  homesale 
services? 

Yes,  if  a  home  exceeding  the 
maximum  value  above  which  you  will 
not  pay  is  sold  under  your  homesale 


program,  the  employee  will  be 
responsible  for  any  additional  costs. 
You  must  establish  a  maximum  amount 
commensurate  with  vour  agencv's 
experience.  You  may  consider,  among 
other  factors,  budgetary  constraints,  the 
value  range  of  homes  in  areas  where  you 
have  offices,  and  the  value  range  of 
homes  previously  entered  in  vour 
program. 

§302-12.112  Under  a  homesale  program, 
may  we  pay  an  employee  for  losses  he/she 
incurs  on  the  sale  of  a  residence? 

No,  vmder  a  home  sale  program,  you 
may  not  pay  an  employee  for  losses  he/ 
she  incurs  on  the  sale  of  a  residence,  but 
this  does  not  preclude  you  reimbursing 
a  relocation  service's  company  for  losses 
incurred  while  the  contractor  holds  the 
property. 

§  302-1 2.1 1 3     Under  a  homesale  program, 
may  we  direct  the  relocation  services 
company  to  pay  an  employee  more  than  the 
fair  market  value  of  his/her  residence? 

\o,  under  a  homesale  program,  vou 
may  not  direct  the  relocation  services 
company  to  pay  an  employee  more  than 
the  fair  market  value  (as  determined  by 
the  residence  appraisal  process)  of  his/ 
her  home. 

§302-12.114     May  we  use  a  relocation 
services  contract  for  services  which  we  are 
contractually  bound  to  obtain  under 
another  travel  services  contract? 

No,  you  may  not  use  a  relocation 
services  contract  to  which  you  are 
contractually  bound  to  obtain  the 
services  of  another  relocation  service 
provider  or  to  circumvent  the  travel  and 
transportation  expense  payment  system 
contract  if  you  are  a  user  of  that 
contract. 

PART  302-14— HOME  MARKETING 
INCENTIVE  PAYMENTS 

Subpart  A — Payment  of  Incentive  to  the 
Employee 

Sec. 

302-14.1     What  is  a  ""homesale  program? 

302-14.2     What  is  the  purpose  of  a  home 

marketing  incentive  payment? 
302-14.3     Am  I  eligible  to  receive  a  home 

marketing  incentive  payment? 
302-14.4     Must  my  agency  pay  me  a  home 

marketing  incentive? 
302-14.5     Under  what  circumstances  will  I 

receive  a  home  marketing  incentive 

payment? 
302-14.6    How  much  may  my  agency  pay 

me  for  a  home  marketing  incentive? 
302-14.7     Are  there  tax  consequences  when 

I  receive  a  home  marketing  incentive 

payment' 

Subpart  B — Agency  Responsibilities 

302-14.100     How  should  we  administer  our 
home  marketing  incentive  program? 
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302-14.101     What  policies  must  we 

establish  to  govern  our  home  marketing 
incentive  payment  program? 

.102-14.102     What  factors  should  we 
consider  in  determining  whether  to 
establish  a  home  marketing  incentive 
payment  program? 

302-14.10.3     What  factors  should  we 

consider  in  determining  the  amount  of  a 
home  marketing  incentive  payment? 

.Authority:  5  U.S.C  ."iTSe. 

Subpart  A — Payment  of  Incentive  to 
the  Employee 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee 

§302-14.1    What  is  a  "homesale  program? 

A  "homesale  program"  is  a  program 
offered  by  an  agency  through  a 
contractual  arrangement  with  a 
relocation  services  compan\-.  The 
relocation  ser\'ices  company  purchases 
a  transferred  employee's  residence  at 
fair  market  (appraised)  value  and  then 
independently  markets  and  sells  the 
residence. 

§  302-1 4.2     What  Is  tt>e  purpose  of  a  home 
nrtarketing  Incentive  payment? 

The  purpose  of  a  home  marketing 
mcentive  payment  is  to  reduce  the 
Government's  relocation  costs  by 
encouragmg  transferred  employees  to 
participate  in  their  employing  agency's 
homesale  program  to  independentiv  and 
aggressively  market,  and  find  a  bona 
fide  buyer  for  their  residence.  This 
significantly  reduces  the  fees/expenses 
their  agencies  must  pay  to  relocation 
services  companies  and  effectively 
lowers  the  cost  of  such  programs. 

§  302-1 4.3     Ami  eligible  to  receive  a  home 
marketing  Incentive  payment? 

Yes,  you  are  eligible  to  receive  a  home 
marketing  incentive  payment  if  you  are 
an  employee  who  is  authorized  to 
transfer  and  you  otherwise  meet 
requirements  for  sale  of  your  residence 
at  Government  expense. 

§302-14.4     Must  my  agency  pay  me  a 
home  marketing  Incentive? 

No.  your  agency  determines  when  it 
is  in  the  Governments  interest  to  offer 
you  a  home  marketing  incentive. 

§  302-1 4.5     Under  what  circumstances  will 
I  receive  a  home  marketing  incentive 
payment? 

You  will  receive  a  home  marketing 
incentive  payment  when: 

(a)  You  enter  your  residence  in  your 
agency's  homesale  program; 

(b)  You  independently  and 
aggressively  market  your  residence; 


(c)  You  find  a  bona  fide  buyer  for  your 
residence  as  a  result  of  your 
independent  marketing  efforts: 

(d)  You  transfer  the  residence  to  the 
relocation  services  company: 

(e)  Your  agency  pays  a  reduced  fee/ 
expenses  to  the  relocation  services 
company  as  a  result  of  your 
independent  marketing  efforts; 

(f)  You  meet  any  additional 
conditions  your  agency  has  established, 
including  but  not  limited  to,  mandatory 
marketing  periods,  list  price  guidelines, 
closing  requirements,  and  residence 
value  caps;  and 

(g)  Your  agency  has  established  a 
home  marketing  incentive  program. 

§302-14.6    How  much  may  my  agency  pay 
me  tor  a  home  marketing  incentive? 

Your  agency  will  determine  the 
amount  of  your  home  marketing 
incentive  payment.  The  incentive 
payment,  however,  may  not  exceed  the 
lesser  of: 

(a)  Five  percent  of  the  price  the 
relocation  services  company  paid  when 
it  purchased  the  residence  from  you;  or 

(b)  The  savings  your  agency  realized 
from  the  reduced  fee/expenses  it  paid  as 
a  result  of  you  finding  a  bona  fide  buyer. 

§302-14.7    Are  there  tax  consequences 
when  I  receive  a  home  marketing  Incentive 
payment? 

Yes,  the  home  marketing  incentive 
payment  is  considered  income. 
Consequently,  you  will  be  taxed,  and 
your  agency  will  withhold  income  and 
employment  taxes,  on  the  home 
marketing  incentive  payment.  You  will 
not.  however,  receive  a  withholding  tax 
allowance  (WTA)  to  offset  the 
withholding  on  your  home  marketing 
incentive  payment,  nor  will  you  receive 
a  relocation  income  tax  (RITJ  allowance 
payment  for  substantially  all  of  your 
Federal,  state  and  local  income  taxes  on 
the  incentive  payment. 

Subpart  B — Agency  ResponslbiUties 


Ittl! 


Note  to  subpart  B:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§  302-1 4. 1 00    How  should  we  administer 
our  home  marketing  Incentive  payment 
program? 

Your  goal  in  using  an  incentive 
payment  program  is  to  reduce  your 
overall  relocation  costs.  You  must  not 
make  a  home  marketing  incentive 
payment  that  exceeds  the  savings  you 
realize  from  the  reduced  fees/expenses 
you  pay  the  relocation  services 
comoanv. 


§  302-1 4.1 01     What  policies  must  we 
establish  to  govern  our  home  marketing 
incentive  payment  program? 

You  must  establish  policies  to  govern: 

(a)  The  conditions  under  which  you 
will  authorize  a  home  marketing 
incentive  payment  for  an  employee; 

(b)  The  amount  of  the  home  marketing 
incentive  payment(s)  you  will  offer  (or) 
the  method  you  will  use  to  compute 
your  home  marketing  incentive 
pavments);  and 

fc)  Who  will  determine  in  each  case 
whether  a  home  marketing  incentive 
payment  is  authorized. 

§302-14.102    What  factors  should  we 
consider  in  determining  whether  to 
establish  a  home  marketing  incentive 
payment  program? 

In  determining  whether  to  establish  a 
home  marketing  incentive  payment 
program,  you  should  consider: 

(a)  Whether  the  program  will  increase 
the  percentage  of  residences  sold  for 
which  employees  find  a  bona  fide 
buyer.  You  should  establish  a 
benchmark  for  the  percentage  of 
residences  for  which  you  expect 
employees  to  find  a  bona  fide  buver 
resulting  in  lower  homesale  costs  to 
you.  If  your  historical  percentage  of 
employee-generated  sales  is  below  your 
benchmark,  a  home  marketing  incentive 
payment  program  may  benefit  you;  and 

(b)  The  expected  net  savings  from  a 
home  marketing  incentive  payment 
program, 

§  302-1 4.103    What  factors  should  we 
consider  in  determining  the  amount  of  a 
home  marketing  incentive  payment? 

In  determining  the  amount  of  a  home 
marketing  incentive  payment,  you 
should  consider  the: 

(a)  Amount  of  savings  from  reduced 
fee/expenses  paid  to  the  relocation 
services  company.  The  home  marketing 
incentive  payment  program  is  intended 
to  reduce  your  relocation  costs.  The 
amount  of  each  home  marketing 
incentive  payment  you  make,  therefore, 
must  not  exceed  the  savings  you  realize 
from  the  reduced  fee  you  pay  to  the 
relocation  services  company;  and 

[b)  Employee's  efforts  in  marketing 
the  residence.  The  purpose  of  a  home 
marketing  incentive  payment  program  is 
to  encourage  a  transferred  employee 
who  participates  in  a  homesale  program 
to  independently  and  aggressively 
market  his/her  residence  and  find  a 
bona  fide  buyer. 

PART  302-15— ALLOWANCE  FOR 
PROPERTY  MANAGEMENT  SERVICES 

Subpart  A— General  Rules  for  the 
Employee 

Sec. 
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302-15.1     What  are  property  management 
services? 

302-15.2  What  are  the  purposes  of  the 
allowance  for  property  management 
services? 

302-15.3     Am  I  eligible  for  payment  for 

property  management  services  under  this 
part? 

302-15.4     Who  is  not  eligible  for  payment 
for  property  management  services? 

302-15.5  Is  my  agency  required  to 
authorize  payment  for  property' 
management  services? 

302-15.6     Under  what  circumstances  may 
my  agency  authorize  payment  under  this 
part? 

302-15.7     For  what  property  may  my 
agency  authorize  payment  under  this 
part? 

302-15.8    When  my  agency  authorizes 
payment  for  me  under  this  part,  am  I 
obligated  to  use  such  services,  or  may  I 
elect  instead  to  sell  my  residence  at 
Government  expense? 

302-15.9     Must  I  repay  property 

management  expenses  my  agency  paid 
under  this  part  if  I  elect  to  sell  my  former 
residence  in  the  United  States  at 
Government  expense  when  I  am 
transferred  from  my  current  foreign  post 
of  duty  to  an  official  station  in  the 
United  States  other  than  the  one  I  left? 

302—15.10     How  long  may  my  agency  pay 
under  this  part? 

302-15.11     If  my  agency  authorized,  and  1 
elected  to  receive,  payment  for  property 
management  expenses,  may  I  later  elect 
to  sell  my  residence  at  Government 
expense? 

302-15.12     If  my  agency  is  paying  for 

property  management  ser\ices  under  this 
part  and  my  service  agreement  expires, 
what  must  1  do  to  ensure  that  payment 
for  property,  management  services 
continues? 

302-15.13     What  are  the  income  tax 

consequences  when  my  agency  pavs  for 
my  property  management  services? 

Subpart  B — Agency  Responsibilities 

302-15.70    What  governing  policies  must 
we  establish  for  the  allowance  for 
property  management  services? 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a): 
E.O.  11609'  36  FR  13747, 3  CFR, 1971-1975 
Comp..  p  586. 

Subpart  A — General  Rules  For  The 
Employee 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you",  asd  their  variants  throughout  this 
subpart  refers  to  the  employee. 

§  302-1 5, 1    What  are  property  management 
services? 

"Property  managemeirt  services'  are 
programs  provided  by  private 
companies  for  a  fee,  which  help  an 
employee  to  manage  his/her  residence 
at  the  old  official  station  as  a  rental 
property.  These  services  typically 
include,  but  are  not  limited  to,  obtaining 


a  tenant,  negotiating  the  lease, 
inspecting  the  property  regularly, 
managing  repairs  and  maintenance, 
enforcing  lease  terms,  collecting  the 
rent,  paying  the  mortgage  and  other 
carrying  expenses  from  rental  proceeds 
and/or  funds  of  the  employee,  and 
accounting  for  the  transactions  and 
providing  periodic  reports  to  the 
employee. 

§  302-1 5.2    What  are  the  purposes  ot  the 
allowance  for  property  management 
services? 

The  purpose  of  the  allowance  for 
property  management  services  is  reduce 
overall  Goverimient  relocation  costs 
when  used  instead  of  sale  of  the 
employee's  residence  at  Government 
expense.  When  authorized  in 
connection  with  an  employee's  transfer 
to  a  foreign  area  post  of  dut\-.  relieve  the 
employee  of  the  costs  of  maintaining  a 
home  in  the  United  States  while 
stationed  at  a  foreign  area  post  of  duty 

§  302-1 5.3    Am  I  eligible  for  paymem  for 
property  management  services  under  this 
part? 

Yes.  you  are  eligbile  for  payment  for 
property-  management  ser\'ices  when: 

(a)  You  transfer  in  the  interest  of  the 
Goi'emment;  and 

fb)  You  and/or  a  member(s)  of  yoiur 
immediate  family  hold(s)  title  to  a 
residence  which  you  are  eligible  to  sell 
at  Government  expense  under  part  302- 
11  or  part  302-1 2  of  this  chapter 

§  302-1 5.4    Who  Is  not  eligible  for  payment 
for  property  management  services? 

New  appointees,  employees  assigned 
under  the  Government  Emplovees 
Training  Act  (5  U.S.C.  4109),  and 
employees  transferring  wholly  outside 
the  United  States  are  not  eligible  for 
payment  for  property  management 
ser\-ices.  However,  relocations  wholly 
outside  the  United  States  do  not  affect 
previously  authorized  property 
management  services  as  long  as  the 
employee  continues  to  meet  the 
requirements  of  §  302-15  6  and  any 
other  conditions  established  by  the 
agency. 

§  302-1 5.5    Is  my  agency  required  to 
auttiorize  ptayment  for  property 
ntanagement  services? 

No.  your  agency  is  not  required  to 
authorize  payment  for  property 
management  ser\ices.  However  your 
agency  determines: 

(a)  When  vou  meet  the  conditions  set 
forth  in  §302-1 5. 3; 

fb)  When  to  authorize  payment  for 
these  services;  and 

(c)  What  procedures  you  must  follow 
when  it  authorizes  such  payment. 


§  302-1 5.6     Under  what  circumstances  may 
my  agency  authorize  payment  under  this 
part? 

(a)  For  a  relocation  to  an  official 
station  in  the  United  States,  your  agency 
may  authorize  payment  under  this  part 
when: 

(1)  You  are  being  returned  from  a 
foreign  area  post  of  duty  to  a  different 
official  station  than  the  one  from  which 
you  were  transferred  for  your  foreign 
tour  of  duty; 

(2)  Your  agency  has  determined  that 
property  management  ser\'ices  is  more 
advantageous  and  cost  effective  for  the 
Government  than  having  to  sell  your 
residence; 

(3)  You  have  signed  a  service 
agreements;  and 

(4)  You  meet  any  additional 
conditions  that  your  agency  has 
established 

(b)  For  relocations  to  official  stations 
outside  the  United  States,  your  agencv 
will  authorize  payment  under  this  part 
when  you  meet  conditions  set  forth  in 
paragraphs  (a)(3)  and  (4)  of  this  section. 

§  302-1 5.7    For  what  property  may  my 
agency  authorize  payment  under  this  part? 

Under  this  part,  payment  may  be 
authorized  only  for  your  residence  at 
the  last  official  station  in  the  United 
States  from  which  you  transferred. 

§302-15.8    When  my  agency  authorizes 
payment  for  me  under  this  part,  am  I 
obligated  to  use  such  services,  or  may  I 
elect  Instead  to  sell  my  residence  at 
Government  expense? 

You  are  not  obligated  to  use  your 
authonzed  property  management 
services  allowance  You  have  the  option 
of  choosing  to  sell  your  residence  at 
Government  expense  or  to  use  the 
property  management  services 
allowance 

§  302-1 5.9     Must  I  repay  property 
management  expenses  my  agency  paid 
under  this  part  if  i  elect  to  sell  my  former 
resider>ce  in  tfte  United  States  at 
Government  expense  wTten  I  am  transferred 
from  my  current  foreign  post  of  duty  to  an 
official  station  In  tt>e  United  States  ottter 
than  the  one  I  left? 

No,  you  are  not  required  to  repay  any 
property  management  expenses  paid  by 
your  agency  if  you  elect  to  sell  your 
former  residence  in  the  U'nited  States 
when  transferred  from  your  post  of  duty 
to  an  official  station  in  the  United 
States.  The  authority  for  your  agency  to 
pay  for  property  management  services 
under  this  part  when  you  are  transferred 
to  a  foreign  post  of  duty  arises  from  your 
transfer  to  the  foreign  post  of  duty'  It  is 
separate  from,  and  in  addition  to.  the 
authority  to  sell  your  residence  at 
Government  expense  when  you  are 
transferred  to  an  official  station  in  the 
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United  States  other  than  the  official 
station  from  which  you  were  transferred 
to  the  foreign  post  of  duty. 

§302-15.10    How  long  may  my  agency  pay 
under  this  part? 

Your  agency  may  pay: 

(a)  For  transfers  within  the  United 
States  for  a  period  not  to  exceed  2  years 
from  your  effective  date  of  transfer,  witlf 
up  to  a  2-year  extension,  under  the  same 
conditions  required  in  §302-11.21  of 
this  chapter;  or 

(b)  From  the  time  you  transfer  to  a 
foreign  area  post  of  dutv  until  vou: 

(1)  Transfer  hack  to  an  official  station 
in  the  United  States;  or 

(2)  Complete  a  service  agreement  at 
your  post  of  duty  and  remain  there,  but 
do  not  sign  a  new  service  agreement;  or 

(3)  Separate  from  Government  service 

§  302-1 5.1 1     If  my  agency  authorized,  and 
I  elected  to  receive,  payment  for  property 
management  expenses,  may  I  later  elect  to 
sell  my  residence  at  Government  expense? 

Yes.  you  mav  change  your  selection 
from  receiving  property  management 
expenses  to  selling  your  residence  at 
Government  expense  provided: 

(a)  Your  agency  allows  you  to  change 
your  election  of  payment  from  property 
management  expenses  to  the  sale  of 
your  residence  at  Government  expense; 
and 

(b)  Payment  for  sale  of  your  residence 
at  Government  expense  is  offset  in 
accordance  with  your  agency's  policv 
established  under  §  302-15  70(d) 

S  302-1 5.12    If  my  agency  is  paying  for 
property  management  services  under  this 
part,  and  my  service  agreement  expires, 
what  must  I  do  to  ensure  that  payment  for 
property  management  services  continues? 

You  must  sign  a  new  service 
agreement  (see  §  302-2.13  of  this 
chapter)  to  continue  to  this  benefit. 

§  302-1 5.1 3    What  are  the  Income  tax 
consequences  wtien  my  agency  pays  for 
my  property  management  services? 

When  your  agency  pavs  for  your 
property  management  services,  vou  will 
be  taxed  on  the  amount  of  expenses 
your  agency  pays  for  property 
management  services  whether  it 
reimburses  you  directly  or  whether  it 
pays  a  relocation  service  company  to 
manage  your  residence.  Your  agency 
must  pay  you  a  relocation  income  tax 


(RIT)  allowance  for  the  additional 
Federal,  State  and  local  income  taxes 
you  incur  on  property  management 
expenses  it  reimburses  you  or  pays  on 
your  behalf. 

Note  to  §  302-15.13:  You  may  wish  to 
consult  with  a  tax  advisor  to  determine 
whether  you  will  incur  any  additional  tax 
liability,  unrelated  to  your  agency's  payment 
of  your  property  management  expenses,  as  a 
result  of  maintaining  your  residence  as  a 
rental  property. 

Subpart  B— Agency  Responsibilities 

Note  to  subpart  B:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  tefers  to  the  agency. 

§302-15.70    What  governing  policies  must 
we  establish  for  the  allowance  for  property 
management  services? 

You  must  establish  policies  and 
procedures  governing: 

(a)  When  you  will  authorize  payment 
for  property  management  services  for  an 
employee  who  transfers  in  the  interest 
of  the  Government; 

(b)  Who  will  determine,  for 
relocations  to  official  stations  in  the 
United  States,  whether  payment  for 
property  management  services  is  more 
advantageous  and  cost  effective  than 
sale  of  an  employee's  residence  at 
Government  expense; 

(c)  If  and  when  you  will  allow  an 
employee  who  was  offered  and  accepted 
payment  for  property  management 
services  to  change  his/her  mind  and 
elect  instead  to  sell  his/her  residence  at 
Government  expense  in  accordance 
with  paragraph  (d)  of  this  section;  and 

(d)  How  you  will  offset  expenses  you 
have  paid  for  property  management 
services  against  payable  expenses  for 
sale  of  the  employee's  residence  when 
an  eligible  employee  who  elected 
payment  for  property-  management 
services  later  changes  his/her  mind  and 
elects  instead  to  sell  his/her  residence  at 
Government  expense. 

SUBCHAPTER  F— MISCELLANEOUS 
ALLOWANCES 

PART  302-16— ALLOWANCE  FOR 
MISCELLANEOUS  EXPENSES 

Subpart  A — General 

Sec. 


.302—16.1     What  are  miscellaneous  expenses? 
302-16.2     What  is  the  purpose  of  the 

miscellaneous  expenses  allowance 

(MEA)-? 
302-16  3     Who  is  and  is  not  eligible  for  a 

MEA? 
302-16.4     Must  my  agency  authorize 

payment  of  a  MEA'' 

Subpart  B — Employee's  Allowance  for 
Miscellaneous  Expenses 

302-16.100     How  will  I  receive  the  .MEA? 
302-16.101     May  1  receive  an  advance  of 

funds  for  MEA? 
302-16.102     What  amount  mav  mv  agency 

reimburse  me  for  miscellaneous 

expenses? 
302-16.103     May  I  claim  an  amount  in 

excess  of  that  prescribed  in  §302— 

16.102? 
302-16.104    Must  I  document  my 

miscellaneous  expenses  to  receive 

reim.bursement? 
302-16.105     What  standard  of  care  must  I 

use  in  incurring  miscellaneous 

expenses? 

Subpart  C— Agency  Responsibilities 

302-16.200     What  governing  policies  must 

we  establish  for  MEA? 
302-16.201     How  should  we  administer  the 

authorization  and  payment  of 

miscellaneous  expenses? 
302-16.202     Are  there  any  restrictions  to 

the  types  of  costs  we  mav  cover? 
302-16.203     What  are  examples  of  tvpes  of 

costs  not  covered  by  the  MEA? 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747. 3  CFR. 1971-1975 
Comp..  p.  586. 

Subpart  A— General 

Note  to  subpart  A:  Use  of  pronouns  "I". 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee,  unless 
otherwise  noted. 

§  302-1 6.1     What  are  miscellaneous 
expenses? 

(a)  Miscellaneous  expenses  are  costs 
associated  with: 

(1)  Discontinuing  your  residence  at 
your  old  official  station,  and/or 

(2)  Establishing  a  residence  at  your 
new  official  station. 

(b)  Expenses  allowable  under 
paragraphs(a)(l)  or  (a)(2)  of  this  section 
include,  but  are  not  limited  to  the 
following: 


General  expenses 


Appliances 


Rugs,  draperies,  and  curtains  

Utilities    (See    §302-10  20    for    mobile 
homes). 


Fees/deposits 


For  disconnecting/connecting  appliances,  equipment, 
utilities  (except  for  mobile  homes  see  §302-10.20), 
conversion  of  appliances  for  operation  on  available 
utilities 

For  cutting  and  fitting  such  items  moved  from  one  resi- 
dence quarters  to  another 

Deposits  or  tees  not  offset  by  eventual  refunds 


Losses 
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General  expenses 


Fees/deposits 


Losses 


Medical   dental  and  food  loct^er  contracts 


Private  Institutional  care  contracts  isuch 
as  that  provided  for  handicapped  or  in- 
valid dependents  only) 

Privately-owned  automobiles  Registration    Dnvers  license    and  use  taxes  imposed 

when  bnnging  into  certain  lunsdictions 

Transportations  of  pets  Only  costs  associated  with  dogs  and  cats  are  included. 

Other  animals  (horses  fish  birds  vanous  rodents, 
etc  )  are  excluded  because  ot  their  size  exotic  na- 
ture or  restnctions  or  shipping  host  country  restric- 
tions and  special  handling  difficulties  Costs  are  lim- 
ited to  transportation  and  handling  costs  required  to 
meet  the  more  stnngeni  rules  of  air  earners  not  in- 
cluded are  inoculations  examinations  tx>arding  quar- 
antine or  other  costs  m  the  moving  process 


Forfeiture   losses  not  transferatite  or  re- 
,    fundable 

Forfeiture  losses  not  transferable  or  re- 
fundable 


§  302-16.2    What  is  the  purpose  of  the 
miscellaneous  expenses  allowance  (MEA)? 

The  miscellaneous  expenses 
allowance  (MEA)  is  to  help  defray  some 
of  the  costs  incurred  due  to  relocating. 
The  MEA  is  related  to  expenses  that  are 
common  to  living  quarters,  furnishings. 
household  appliances,  and  to  other 
general  types  of  costs  inherent  in 
relocation  of  a  place  of  residence.  (See 
part  302-10  of  this  chapter  for  specific 
costs  normally  associated  with 
relocation  of  a  mobile  home  dwelling 
that  are  covered  under  transportation 
expenses.) 

§302-16.3     Who  is  and  is  not  eligible  for  a 
MEA? 

See  the  following  table  for  eligibility 
of  MEA: 


Employees  eligible  for 
f/EA 


Employees  not  eligi- 
ble for  f^EA 


(a)  Your  agency  au- 
thonzed  approved  a 
relocation  or  a 
TCS,  and 

(b)  You  discontinued 
and  established  a 
residence  m  con- 
nection with  your 
relocation  or  TCS; 
and 

(c)  You  meet  the  ap- 
plicable eligibility 
conditions  in  pari 
302-1  of  this  chap- 
ter; and 

(d)  You  signed  the  re- 
quired service 
agreement  in  part 
302-1  of  this  chap- 
ter 


(a)  A  new  appointee 


(b)  Authonzed  SES 
last  move  home 
benefits. 


(c)  Assigned  under 
the  Government 
Employees  Training 
Act  (5  U  SC 
4109!   or 

(d)  Returning  from  an 
overseas  assign- 
ment tor  separation 
from  Govemment 
service 


§  302-1 6.4     Must  my  agency  authorize 
payment  of  a  MEA? 

Yes,  if  you  meet  the  applicable 
eligibility  conditions  in  §  302-16,3,  your 
agencv  must  authorize  pavment  of  a 
MEA.' 


Subpart  B — Employees  Allowance  for 
Miscellaneous  Expenses 

§302-16.100    How  will  I  receive  the  MEA? 

You  will  be  reimbursed  your  MEA  in 
accordance  with  your  agency  s  internal 
travel  policy. 

§302-16.101     May  I  receive  an  advance  of 
funds  for  MEA? 

No.  your  agency  must  not  authorize 
an  advance  of  funds  for  MEA. 

§302-16.102     What  amount  may  my 
agency  reimburse  me  for  miscellaneous 
expenses? 

The  follnwing  amounts  will  be  paid 
for  miscellaneous  expenses  without 
support  or  documentation  of  expenses: 

(a)  Either  S500  or  the  equivalent  of 
one  week's  basic  gross  pay.  whichever 
is  the  lesser  amount,  if  ynu  have  no 
immediate  family  relocating  with  you; 
or 

(b)  SI, 000  or  the  equivalent  of  two 
weeks'  basic  gross  pay.  whichever  is  the 
lesser  amount,  if  vou  ha\o  immediate 
family  members  relocating  with  you. 

§302-16.103     May  I  claim  an  amount  in 
excess  of  that  prescribed  In  §302-16.102? 

^'es.  you  mdv  claim  an  amount  in 
excess  of  that  prescribed  in  §  302-16.12 
if  authorized  by  your  agency;  and 

(al  Supported  by  acceptable 
statements  of  fact,  paid  bills  or  other 
acceptable  p\idence  justif>'ing  the 
amounts  claimed;  and 

(b)  The  aggregate  amount  does  not 
exceed  \ciur  basic  gross  pay  (at  the  time 
>ou  reported  for  duty,  at  your  new 
official  station)  for: 

(1)  One  week  if  \'ou  are  relocating 
without  an  immediate  family;  or 

(2)  Two  weeks  if  you  are  relocating 
with  an  immediate  family 

Note  to  §  302-16,103:  The  amount 

authorized  cannot  exceed  the  maximum  rate 
ofgradeGS-13  provided  in  5  U.S.C.  5332  at 
the  time  you  reported  for  duty  at  your  new 
official  station. 


§302-16.104  Must  I  document  my 
miscellaneous  expenses  to  receive 
reimbursement? 

You  must  show  documentation  of 
your  miscellaneous  expenses  onlv  when 
an  amount  exceeds  that  prescribed  in 
§302-16.101. 

§302-16.105     What  standard  of  care  must 
I  use  in  incurring  miscellaneous  expenses? 

Ynu  must  exen  ise  the  samp  care  in 
incurring  expenses  that  a  prudi'iit 
person  would  exercise  if  relocating  at 
personal  expense. 

Subpart  C— Agency  Responsibilities 

Note  to  subpart  C:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§302-16.200     What  governing  policies 
must  we  establish  tor  MEA? 

For  MEAs,  you  must  establish  policies 
and  procedures  governing: 

(a)  Who  will  determine  whether 
payment  for  an  amount  in  excess  of  the 
flat  MEA  is  appropriate;  and 

(b)  How  you  will  pay  a  MEA  in 
accordance  with  §§  302-16.3  and  302- 
16  4 

§302-16.201     How  should  we  administer 
the  authorization  and  payment  of 
miscellaneous  expenses? 

"i'du  >hnui(i  limit  payment  of 
miscellaneous  expenses  to  only  those 
expenses  that  are  necessary- 

§302-16.202    Are  there  any  restrictions  to 
the  types  of  costs  we  may  cover'' 

^'es.  a  MEA  cannot  be  used  to 
reimburse: 

(a)  Costs  or  expenses  incurred  which 
exceed  maximums  provided  by  statute 
or  in  this  subtitle; 

(b)  Costs  or  expenses  incurred  but 
which  are  disallowed  elsewhere  in  this 
subtitle; 

(c)  Costs  reimbursed  under  other 
provisions  of  law  or  regulations. 
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(d)  Costs  or  expenses  incurred  for 
reasons  of  personal  taste  or  preference 
and  not  required  because  of  the  move; 

(e)  Losses  covered  by  insurance; 

(f)  Fines  or  other  penalties  imposed 
upon  the  employee  or  members  of  his/ 
her  immediate  familv; 

(gj  Judgements,  court  costs,  and 
similar  expenses  growing  out  of  civil 
actions;  or 

(h)  Any  other  expenses  brought  about 
by  circumstances,  factors,  or  actions  in 
which  the  move  to  a  new  duty  station 
was  not  the  proximate  cause 

§  302-1 6.203    What  are  examples  of  types 
of  costs  not  covered  by  the  MEA? 

Examples  of  costs  which  are  not 
reimbursable  from  this  allowance  are: 

(a)  Losses  in  selling  or  buying  real  and 
personal  property  and  cost  related  to 
such  transactions; 

(b)  Cost  of  additional  insurance  on 
household  goods  while  in  transit  to  the 
new  official  station  or  cost  of  loss  or 
damage  to  such  property; 

(c)  Additional  costs  of  moving 
household  goods  caused  by  exceeding 
the  maximum  weight  limitation; 

(d)  Costs  of  newly  acquired  items, 
such  as  the  purchase  or  installation  cost 
of  new  rugs  or  draperies; 

(e)  Higher  income,  real  estate,  sales,  or 
other  taxes  as  the  result  of  establishing 
residence  in  the  new  locality; 

(f)  Fines  imposed  for  traffic 
infractions  while  en  route  to  the  new 
official  station  locality; 

(g)  Accident  insurance  premiums  or 
liability  costs  incurred  in  connection 
with  travel  to  the  new  official  station 
locality,  or  any  other  liability  imposed 
upon  the  employee  for  uninsured 
damages  caused  by  accidents  for  which 
he/she  or  a  member  of  his/her 
immediate  family  is  held  responsible; 

(h)  Losses  as  the  result  of  sale  or 
disposal  of  items  of  personal  property 
not  considered  convenient  or 
practicable  to  move; 

(i)  Damage  or  loss  of  clothing,  luggage, 
or  other  personal  effects  while  traveling 
to  the  new  official  station  locality; 

(jl  Subsistence,  transportation,  or 
mileage  expenses  in  excess  of  the 
amounts  reimbursed  as  per  diem  or 
other  allowances  under  this  regulation; 

(k)  Medical  expenses  due  to  illness  or 
injuries  while  en  route  to  the  new 
official  station  or  while  living  in 
temporar\-  quarters  at  Government 
expense  under  the  provisions  of  this 
chapter;  or 

(1)  Costs  incurred  in  connections  with 
structural  alterations  (remodeling  or 
modernizing  of  living  quarters,  garages 
or  other  buildings  to  accommodate 
privately-owned  automobiles, 
appliances  or  equipment;  or  the  cost  of 


replacing  or  repairing  worn-out  or 
defective  appliances,  or  equipment 
shipped  to  the  new  location). 

PART  302-17— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

Sec. 

302-17.1     Authority. 

302-17.2     Coverage. 

302-17.3     Types  of  moving  expenses  or 

allowances  covered  and  general 

limitations. 
302-17.4     Exclusions  from  coverage. 
302-17.5     Definitions  and  discussion  of 

terras. 
302-17.6    Procedures  in  general. 
302-17.7     Procedures  for  determining  the 

WTAin  Yearl. 
302-17  8     Rules  and  procedures  for 

determining  the  RIT  allowance  in  Year  2. 
302-17.9     Responsibilities. 
302-17  10     Claims  for  payment  and 

supporting  documentation  and 

verification. 
302-17.11     Violation  of  service  agreement. 
302-17.12     Advance  of  funds. 
302-1713     Source  of  references. 
Appendix  A  to  Part  302-17— Federal  Tax 

Tables  for  RIT  Allowance 
Appendix  B  to  Part  302-17— State  Tax  Tables 

for  RIT  Allowance 
■^ppendix  C  to  Part  302-17— Federal  Tax 

Tables  for  RIT  Allowance — Year  2 
Appendix  D  to  Part  302-1 7— Puerto  Rico  Tax 

Tahlps  for  RIT  Allowance 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747.  3  CFR,  1971-1975 
Comp..  p   586 

§302-17.1     Authority. 

Payment  of  a  relocation  income  tax 
(RIT)  allowance  is  authorized  to 
reimburse  eligible  transferred 
employees  for  substantially  all  of  the 
additional  Federal.  State,  and  local 
income  taxes  incurred  by  the  employee, 
or  by  the  employee  and  spouse  if  a  joint 
tax  return  is  filed,  as  a  result  of  certain 
travel  and  transportation  expense  and 
relocation  allowances  which  are 
furnished  in  kind,  or  for  which 
reimbursement  or  an  allowance  is 
provided  by  the  Government.  Payment 
of  the  RIT  allowance  also  is  authorized 
for  income  taxes  paid  to  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  U.S.  possessions  in 
accordance  with  a  decision  of  the 
Comptroller  General  of  the  United 
States  (67  Comp.  Gen.  135  (1987)).  The 
RIT  allowance  shall  be  calculated  and 
paid  as  provided  in  this  part. 

§302-17.2    Coverage. 

(a)  Eligible  employees.  Payment  of  a 
RIT  allowance  is  authorized  for 
employees  transferred  on  or  after 
November  14,  1983.  in  the  interest  of 
the  Government  from  one  official  station 
to  another  for  permanent  duty.  The 


effective  date  of  an  employee's  transfer 
is  the  date  the  employee  reports  for  duty 
at  the  new  official  station  as  provided  in 
part  300.3  of  this  title. 

(b)  Individuals  not  covered.  The 
provisions  of  this  part  are  not  applicable 
to  the  following  individuals  or 
employees 

(1)  New  appointees; 

(2)  Employees  assigned  under  the 
Government  Employees  Training  Act 
(see  5  U.S.C.  4109);'or 

(3)  Employees  returning  from  overseas 
assignments  for  the  purpose  of 
separation. 

§  302-1 7.3    Types  of  moving  expenses  or 
allowances  covered  and  general  limitations. 

The  RIT  allowance  is  limited  by  law 
as  to  the  types  of  moving  expenses  that 
can  be  covered.  The  law  authorizes 
reimbursement  of  additional  income 
taxes  resulting  from  certain  moving 
expenses  furnished  in  kind  or  for  which 
reimbursement  or  an  allowance  is 
provided  to  the  transferred  employee  by 
the  Government.  However,  such  moving 
expenses  are  covered  by  the  RTF 
allowance  only  to  the  extent  that  they 
are  actually  paid  or  incurred,  and  are 
not  allowable  as  a  moving  expense 
deduction  for  tax  purposes.  The  types  of 
expenses  or  allowances  listed  in 
paragraphs  (a)  through  (i)  of  this  section, 
are  covered  by  the  RIT  allowance  within 
the  limitations  discussed. 

(a)  En  route  travel.  Travel  (including 
per  diem)  and  transportation  expenses 
of  the  transferred  employee  and 
immediate  family  for  en  route  travel 
from  the  old  official  station  to  the  new 
official  station.  (See  part  302-4  of  this 
chapter.) 

(b)  Household  goods  shipment. 
Transportation  (including  temporary' 
storage)  expenses  for  movement  of 
household  goods  from  the  old  official 
station  to  the  new  official  station.  (See 
part  302-7  of  this  chapter.) 

(c)  Extended  storage  expenses. 
Allowable  expenses  for  extended 
storage  of  household  goods  belonging  to 
an  employee  transferred  on  or  after 
November  14.  1983,  through  October  11, 
1984,  to  an  isolated  location  in  the 
continental  United  States.  (See  part 
302-8,  of  this  chapter  extended  storage 
expenses  are  not  covered  by  the  RIT 
allowance  for  transfers  on  or  after 
October  12,  1984.)  (See  §  302-1 7.4(c)  of 
this  chapter.) 

(d)  Mobile  home  movement.  Expenses 
for  the  movement  of  a  mobile  home  for 
use  as  a  residence  when  movement  is 
authorized  instead  of  shipment  and 
temporary  storage  of  household  goods. 
(See  part  302-10  of  this  chapter.) 

(e)  Househunting  trip.  Travel 
(including  per  diem)  and  transportation 
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expenses  of  the  employee  and  spouse 
for  one  round  trip  to  the  new  official 
station  to  seek  permanent  residence 
quarters.  (See  part  302-5  of  this 
chapter.) 

(f)  Temporary  quarters.  Subsistence 
expenses  of  the  employee  and 
immediate  family  during  occupancy  of 
temporar\'  quarters.  (See  part  302-6  of 
this  chapter.) 

(g)  Real  estate  expenses.  Allowable 
expenses  for  the  sale  of  the  residence  (or 
expenses  of  settlement  of  an  unexpired 
lease)  at  the  old  official  station  and  for 
purchase  of  a  home  at  the  new  official 
station  for  which  reimbursement  is 
received  by  the  employee.  (See  part 
302-11  of  "this  chapter.) 

(h)  Miscellaneous  expense  allowance. 
A  miscellaneous  expense  allowance  for 
the  purpose  of  defraying  certain 
expenses  associated  with  discontinuing 
a  residence  at  one  location  and 
establishing  a  residence  at  the  new 
location  in  connection  with  an 
authorized  or  approved  permanent 
change  of  station.  (See  part  302-16  of 
this  chapter.) 

(i)  Relocation  senices.  Payments,  or 
portions  thereof,  made  to  a  relocation 
service  company  for  ser\'ices  provided 
to  a  transferred  employee  (see  part  302- 
12  of  this  chapter),  subject  to  the 
conditions  stated  in  this  paragraph  and 
within  the  general  limitations  of  this 
section  applicable  to  other  covered 
expenses. 

(1)  For  employees  transferred  on  or 
after Movember  14.  1983.  through 
October  11.  1984.  The  amount  of  a 
broker's  fee  or  real  estate  commission, 
or  other  real  estate  sales  transaction 
expenses  which  normally  are 
reimbursable  to  the  employee  under 
§302-1 1.200  of  this  chapter,  but  have 
been  paid  by  a  relocation  senice 
company  incident  to  an  assigned  sale 
from  the  employee,  provided  that  such 
payments  constitute  income  to  the 
employee.  For  the  purposes  of  this 
regulation,  an  assigned  sale  occurs 
when  an  employee  obtains  a  binding 
agreement  for  the  sale  of  his/her 
residence  and  assigns  the  inherent 
rights  and  obligations  of  that  agreement 
to  a  relocation  company  that  is 
providing  services  under  contract  with 
the  employing  agency.  For  example,  if 
the  employee  incurs  an  obligation  to 
pay  a  specified  broker's  fee  or  real  estate 
commission  under  the  terms  of  the  sales 
agreement,  this  obligation  along  with 
the  sales  agreement  is  assigned  to  the 
relocation  company  and  may.  upon 
payment  of  the  obligation  by  the 
relocation  company,  constitute  income 
to  the  employee.  (See  §302-12.7  of  this 
chapter  entitled  "Income  tax 


consequences  of  using  relocation 
companies") 

(2)  For  employees  transferred  on  or 
after  October  12.  1984  Expenses  paid 
by  a  relocation  companv  providing 
relocation  services  to  the  transferred 
employee  pursuant  to  a  contract  with 
the  employing  agency  to  the  extent  such 
paNTTients  constitute  income  to  the 
employee.  (See  §  302-12.7  of  this 
chapter. ) 

Note:  See  reference  shown  in  parentheses 
for  reimbursement  provisions  for  each 
allowance  listed  in  paragraphs  (a)  through  lil 
of  this  section.  See  section  217  of  the  Internal 
Revenue  Code  (IRC)  and  Internal  Revenue 
Ser\-ice  (IRS)  Publication  521  entitled 
"Moving  Expenses"  and  appropriate  State 
and  local  tax  authority  publications  for 
additional  information  on  the  taxability  of 
moving  expense  reimbursements  and  the 
allowable  tax  deductions  for  moving 
expenses. 

§  302-1 7.4    Exclusions  from  coverage. 
The  provisions  of  this  part  are  not 
applicable  to  the  following: 

(a)  Any  tax  liability  that  may  result 
from  payments  by  the  Government  to 
relocation  companies  on  behalf  of 
employees  transferred  on  or  after 
November  14.  1983.  through  October  11. 
1984.  other  than  the  payments  for  those 
expenses  specified  in  §  302-17.3(i)(l). 

(b)  Any  tax  liability  incurred  for  local 
income  taxes  other  than  city  income  tax 
as  a  result  of  moving  expense 
reimbursements  for  employees 
transferred  on  or  after  November  14. 
1983.  through  October  11.  1984.  (See 
definition  in  §  302-17. 5(b).) 

(c)  Any  tax  liability  resulting  from 
reimbursed  expenses  for  any  e.xtended 
storage  of  household  goods  except  as 
specificallv  provided  for  in  §  302- 
17.3(c). 

(d)  Any  tax  liability  resulting  from 
paid  or  reimbursed  expenses  for 
shipment  of  a  privately  owned 
automobile. 

(e)  Any  tax  liability  resulting  from  an 
excess  of  reimbursed  amounts  over  the 
actual  expense  paid  or  incurred.  For 
instance,  if  an  employee's 
reimbursement  for  the  movement  of 
household  goods  is  based  on  the 
commuted  rate  schedule  and  his/her 
actual  moving  expenses  are  less  than  the 
reimbursement,  the  tax  liability 
resulting  from  the  difference  is  not 
covered  bv  the  RIT  allowance.  (See 
§302-17.8(c)(2)(i).) 

(f)  Any  tax  liability  resulting  from  an 
employee's  decision  not  to  deduct 
moving  expenses  for  which  a  tax 
deduction  is  alluwable  unutJi  the 
Internal  Revenue  Code  or  appropriate 
State  and  local  tax  codes.  (See  §§  302- 
17.8(b)(1)  and  302-17. 8(c)(2).) 


ig)  .■\ny  tax  liabilitv  resulting  from  the 
payment  of  recruitment,  retention,  or 
relocation  bonuses  authorized  bv  the 
Office  of  Personnel  Management 
pursuant  to  5  U.S.C.  5753  and  5754,  or 
any  other  provisions  which  allow 
relocation  pavments  that  are  not 
reimbursements  for  travel, 
transportation,  and  other  expenses 
incurred  in  relocation 

§  302-1 7.5     Definitions  and  discussion  of 

terms. 

For  purposes  of  this  part,  the 
following  definitions  will  apply: 

(a)  State  income  tax  .\  tax,  imposed 
by  a  State  tax  authority,  that  is 
deductible  for  Federal  income  tax 
purposes  as  a  State  income  tax  under 
section  164(a)(3)  of  the  IRC    'State' 
means  any  one  of  the  several  States  of 
the  United  States  and  the  District  of 
Columbia 

(b)  Local  income  tax.  A  tax.  imposed 
by  a  recognized  city  or  county  tax 
authority,  that  is  deductible  for  Federal 
income  tax  purposes  as  a  local  (city  or 
county)  income  tax  under  section 
164(aj(3)  of  the  IRC;  except,  that  for 
employees  transferred  on  or  after 
November  14,  1983,  through  October  11. 
1984.  local  income  tax  shall  be 
construed  to  mean  only  city  income  tax. 
For  purposes  of  this  regulation: 

(1)  City  means  any  unit  of  general 
local  government  which  is  classified  as 
a  municipality  by  the  Bureau  of  the 
Census,  or  which  is  a  town  or  township 
that  in  the  determination  of  the 
Secretary"  of  the  Treasury'  possesses 
powers  and  performs  functions 
comparable  to  those  associated  with 
municipalities,  is  closely  settled,  and 
contains  within  its  boundaries  no 
incorporated  places  as  defined  by  the 
Bureau  of  the  Census  (31  CFR 
215.2(b)(1)). 

(2)  County  means  any  unit  of  local 
general  government  which  is  classified 
as  a  countv  bv  the  Bureau  of  the  Census 
(31  CFR  215. 2(e)). 

(c)  Covered  moving  expense 
reimbursements  or  covered 
reimbursements.  As  used  herein,  these 
terms  include  those  moving  expenses 
listed  in  §  302-1 7.3  as  being  covered  by 
the  RIT  allowance  and  which  may  be 
furnished  in  kind,  or  for  which 
reimbursement  or  an  allowance  is 
provided  by  the  Government. 

(d)  Covered  taxable  reimbursements. 
Covered  moving  expense 
reimbursements  minus  the  tax 
deductions  allowable  under  the  IRC  and 
IRS  regulations  for  moving  expenses. 
(See  determination  in  §  302-1 7.8(c).) 

(ej  Year  1  or  reimbursement  year  The 
calendar  year  in  which  reimbursement 
or  payment  for  moving  expenses  is 
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■made  to,  or  for,  the  employee  under  the 
provisions  of  this  part.  All  or  part  of 
these  reimbursements  (see  §  302-17.6) 
are  reported  to  the  IRS  as  income 
(wages,  salary',  or  other  compensation) 
to  the  employee  for  that  tax  year  under 
the  provisions  of  the  IRC  and  IRS 
regulations,  and  are  subject  to  Federal 
ta.\  withholding.  The  withholding  tax 
allowance  (WTA)  (see  paragraph  (f)(1)  of 
this  section)  is  r.alculated  in  Year  1,  to 
cover  the  employees  Federal  tax 
withholding  obligations  each  time 
covered  moving  expense 
reimbiusements  are  made  that  result  in 
a  Federal  tax  withholding  obligation. 
For  purposes  of  this  part,  an  advance  of 
funds  for  any  of  the  covered  moving 
expenses  is  not  considered  to  be  a 
reimbursement  or  a  payment  until  the 
travel  voucher  settlement  for  such 
expenses  takes  place.  If  an  emplovee's 
reimbursement  for  moving  expenses  is 
spread  over  more  than  one  year,  he/she 
will  have  more  than  one  Year  1. 

(f)  Year  2.  The  calendar  year  in  which 
aclajm  for  the  RIT  allowance  is  paid. 

(1)  Generally.  Year  2  will  be  the 
calendar  year  immediately  following 
Year  1  and  in  which  the  employee  fdes 
d  tax  return  reflecting  his/her  tax 
liability  for  income  received  in  Year  1. 
However,  there  may  be  instances  where 
the  employee's  claims  submission  and/ 
or  payment  of  the  RIT  allowance  is 
delayed  beyond  the  calendar  year 
immediately  following  Year  1.  (Year  1 
will  always  be  the  calendar  year  that 
reimbursements  are  received:  see 
paragraph  (e)  of  this  section.)  Year  2 
will  be  the  calendar  year  in  which  the 
RIT  allowance  is  actuallv  paid. 

(2)  The  RJT  allowance  is  calculated  in 
Year  2  and  paid  to  cover  the  additional 
tax  liability  (resulting  from  moving 
expense  reimbursements  received  in 
Year  1]  not  covered  by  the  WTA  paid  in 
Year  1   If  an  employee's  covered  taxable 
reimbursements  are  spread  over  more 
than  one  year,  he/she  will  have  more 
than  one  Year  2 

(g)  Federal  withholding  tax  rate 
IFWiTRl.  The  tax  rate  applied  to 
incremental  income  to  determine  the 
amount  to  be  withheld  for  Federal 
income  tax  from  salar>'  or  other 
compensation  such  as  moving  expense 
reimbursements   Because  moving 
expen.sp  reimbursements  constitute 
supplemental  wages  for  Federal  income 
tax  purposes,  the  20  percent  flat  rate  of 
withholding  is  generally  applicable  to 
such  reimbursements.  (See  §  302- 
17.7(c).)  Agencies  should  refer  to  the 
Treasury-  Financial  Manual.  TFM  3- 
5000.  and  applicable  IRS  regulations  for 
complete  and  up-to-date  information  on 
this  sub)ect. 


(h)  Earned  income.  For  purposes  of 
the  RIT  allowance,  "earned  income" 
shall  include  only  the  gross 
compensation  (salary,  wages,  or  other 
compensation  such  as  reimbursement 
for  moving  expenses  and  the  related 
WTA  (see  paragraph  (n)  of  this  section) 
and  any  RIT  allowance  (see  paragraph 
(m)  of  this  section)  paid  for  moving 
expense  reimbursement  in  a  prior  year) 
that  is  reported  as  income  on  IRS  Form 
W-2  for  the  employee  (employee  and 
spouse,  if  filing  joinUy),  and  if 
applicable,  the  net  earnings  (or  loss)  for 
self-employment  income  shown  on 
Schedule  SE  of  the  IRS  Form  1040. 
Earned  income  may  be  from  more  than 
one  source.  (See  §  302-1 7.8(d).) 

(i)  Marginal  tax  rate  (MTE).  The  tax 
rate  (for  example,  33  percent)  applicable 
to  a  specific  increment  of  income.  The 
Federal,  Puerto  Rico,  and  State  marginal 
tax  rates  to  be  used  in  calculating  the 
RIT  allowance  are  provided  in 
appendices  A  through  D  of  this  part. 
(See  §  302-17. 8(e)(3)  for  instructions  on 
local  marginal  tax  rate  determinations.) 

(j)  Conwined  marginal  tax  rate 
(CMTRj.  A  single  rate  determined  by 
combining  the  applicable  marginal  tax 
rates  for  Federal  (or  Puerto  Rico,  when 
applicable).  State,  and  local  income 
taxes,  using  formulas  provided  in  §  302- 
17.8(e)(5). 

(k)  Gross-up.  Payment  for  the 
estimated  additional  income  tax  liability 
incurred  by  an  employee  as  a  result  of 
reimbursements  or  payments  by  the 
Goveminent  for  the  covered  moving 
expenses  listed  in  §  302-17.3. 

(1)  Gross-up  formulas.  The  formulas 
used  to  determine  the  amount  of  the 
gross-up  for  the  WTA  and  the  RIT 
allowance.  The  gross-up  formulas  used 
herein  compensate  the  employee  for  the 
initial  tax,  the  tax  on  tax.  etc.  Note  that 
the  WTA  gross-up  formula  in  §  302- 
17.7(d)  is  different  than  the  RIT  gross- 
up  formula  prescribed  in  §  302-1 7.8(f). 

(m)  RIT  allowance  The  amount  of 
payment  computed  and  paid  in  Year  2 
to  cover  substantially  all  of  the 
estimated  additional  tax  liability 
incurred  as  a  result  of  the  covered 
moving  expense  reimbursements 
received  in  Year  1 . 

(n)  Withholding  tax  allowance  (WTAj. 
The  withholding  tax  allowance  (WTA). 
paid  in  Year  1.  covers  the  employee's 
Federal  income  tax  withholding  liability 
on  covered  taxable  reimbursements 
received  in  Year  1.  The  amount  is 
computed  by  applying  the  withholding 
gross-up  formula  prescribed  in  §  302- 
17.7(d)  (using  the  Federal  withholding 
tax  rate)  each  time  that  a  Federal 
withholding  obligation  is  incurred  on 
covered  moving  expense 
reimbursements  received  in  Year  1. 


Grossing-up  the  Federal  withholding 
amount  protects  the  employee  from 
using  part  of  his/her  moving  expense 
reimbursement  to  pay  Federal 
withholding  taxes.  (See  §  302-17.7.) 

(o)  State  gross-up.  Payment  for  the 
estimated  additional  State  income  tax 
liability  incurred  by  an  employee  as  a 
result  of  reimbursements  or  payments 
by  the  Government  for  the  covered 
moving  expenses  listed  in  §  302-1 7.3 
that  are  deductible  for  Federal  income 
tax  but  not  for  State  income  tax 
purposes. 

(p)  State  gross-up  formula.  The 
formula  prescribed  in  §  302-1 7.8(f)(3)  to 
be  used  in  determining  the  amount  to  be 
included  in  the  RIT  allowance  to 
compensate  an  employee  for  the 
additional  State  income  tax  incurred  in 
States  that  do  not  allow  the  deduction 
of  moving  expenses. 

§302-17.6    Procedures  in  general. 

(a)  This  regulation  sets  forth 
procedures  for  the  computation  and 
payment  of  the  RIT  allowance  and 
defines  agency  and  employee 
responsibilities.  This  part  does  not 
require  changes  to  those  internal  fiscal 
procedures  established  by  the 
individual  agencies  pursuant  to  IRS 
regulations,  or  the  Treasury"  Financial 
Manual,  provided  that  the  intent  of  the 
statute  authorizing  the  RIT  allowance 
and  this  part  are  not  disturbed. 

(b)  The  total  amount  reimbursed  or 
paid  to  the  employee,  or  on  his/her 
behalf,  for  travel,  transportation,  and 
other  relocation  expenses  and 
allowances  is  includable  in  the 
employee's  gross  income  pursuemt  to 
the  IRC  and  certain  State  or  local 
government  tax  codes.  Some  moving 
expenses  for  which  reimbursements  are 
received  may  be  deducted  from  income 
by  the  employee  as  moving  expense 
deductions,  subject  to  certain 
limitations  prescribed  bv  the  IRS  or 
pertinent  State  or  local  tax  authorities. 
Reimbursements  for  nondeductible 
moving  expenses  are  subject  to  income 
tax.  (See  IRS  Publication  521  entitled 
"Moving  Expenses"  and  the  appropriate 
State  and  local  tax  codes  for  detailed 
information.) 

(c)  Usually,  if  the  employee  is 
reimbursed  for  nondeductible  moving 
expenses,  the  amount  of  these 
reimbursements  is  subject  to 
withholding  of  Federal  income  tax  in 
accordance  with  IRS  regulations  at  the 
time  of  reimbursement.  Under  existing 
fiscal  procedures,  the  amount  of  the 
employee's  withholding  obligation  is 
usually  deducted  either  from 
reimbursements  for  the  moving 
expenses  at  the  time  of  reimbursement 


or  from  the  employee's  salary.  (See 
Treasury  Financial  Manual.) 

(d)  Payment  of  a  WTA  established 
herein  will  offset  deductions  for  the 
Federal  income  tax  withholding  on 
moving  expense  reimbursements,  and 
on  the  WTA  itself,  from  the  employee's 
moving  expense  reimbursements  or 
from  salary, 

(e)  The  total  amount  of  the  RIT 
allowance  can  be  computed  after  the 
end  of  Year  1  as  soon  as  the  earned 
income  level,  income  tax  filing  status, 
total  covered  taxable  reimbursements, 
and  the  applicable  marginal  tax  rates 
can  be  determined.  Employee  claims  for 
the  RIT  allowance  should  be  submitted 
in  accordance  with  this  part  and  the 
employing  agency's  procedures. 

(i)  Procedures  are  prescribed  in 
§§302-17.7  and  302-17.8  for 
computation  and  payment  of  the  WTA 
and  the  RIT  allowance.  These 
procedures  are  built  on  existing  fiscal 
procedures  and  IRS  regulations 
regarding  reporting  of  employee  income 
from  reimbursements  and  withholding 
of  taxes  on  supplemental  wages. 

§  302-1 7.7    Procedures  for  determining  tr»e 
WTA  in  Yean. 

(a)  General  rules.  The  WTA  is 
designed  to  cover  only  the  employee's 
withholding  tax  obligation  for  Federal 
income  taxes  on  income  resulting  from 
covered  moving  expense 
reimbursements.  (See  definition  in 

§  302-17. 5(c).)  Other  withholding  tax 
obligations,  if  any.  such  as  for  social 
security  taxes  or  for  State  and/or  local 
income  taxes  on  income  resulting  from 
moving  expense  reimbursements  shall 
not  be  included  in  the  calculation  of  the 
WTA  payment.  The  amount  of  the  WT*A 
is  equal  to  the  Federal  income  tax 
withholding  obligation  incurred  by  the 
employee  on  covered  moving  expense 
reimbursements  (which  are  not  offset  by 
deductible  moving  expanses)  and  on  the 
WTA  itself.  Each  time  covered  moving 
expense  reimbursements  are  paid  to  or 
on  behalf  of  the  employee,  the  WTA 
shall  be  calculated,  accounted  for.  and 
reported  as  provided  in  paragraphs  (b) 
through  (g)  of  this  section. 

(b)  Deterw.ination  of  amount  of 
reimbursement  subject  to  withholding. 
Under  IRS  regulations,  income  resulting 
from  reimbursements  for  nondeductible 
moving  expenses  is  subject  to 
withholding  of  Federal  income  taxes. 
(See  IRS  Publication  521,  "Moving 
Expenses.  ")  There  are  some  moving 
expenses  which  may  be  reimbursed  but 
are  not  covered  taxable  reimbursements 
(see  definition  in  §  302-1 7.5(d))  for 
purposes  of  the  WTA  and  RTT  allowance 
calculations,  such  as  extended  storage  of 
household  goods.  (See  exclusions  in 


§  302-17.4.)  Therefore,  the  actual 
amount  of  the  covered  taxable 
reimbursements  may  be  different  than 
the  amount  of  nondeductible  moving 
expenses  subject  to  Federal  income  tax 
withholding.  The  difference  in  these 
amounts  should  not  be  substantial: 
therefore,  the  amount  of  nondeductible 
moving  expenses  subject  to  Federal 
income  tax  withholding,  as  determined 
by  the  agency  pursuant  to  IRS 
regulations,  may  be  used  in  calculatmg 
the  WTA.  (Note  that  the  RIT  calculation 
procedure  in  §  302-17.8  requires 
determination  of  covered  taxable 
reimbursements. ) 

(c)  Determination  of  Federal 
withholding  tax  rate  (FWTR).  Moving 
expense  reimbiu-sements  constitute 
supplemental  wages  for  Federal  Income 
tax  purposes.  Therefore,  an  agency  must 
withhold  at  the  withholding  rate 
applicable  to  supplemental  wages. 
Currently,  the  supplemental  wages 
withholding  rate  is  28  percent.  The 
supplemental  wages  withholding  rate 
should  be  used  in  calculating  the  WTA 
unless  under  an  agency  s  withholding 
procedures  a  different  withholding  rate 
is  used  pursuant  to  IRS  tax  regulations 
In  such  cases,  the  applicable 
withholding  rate  shall  be  substituted  for 
the  supplemental  wages  withholding 
rate  in  the  calculation  shown  in 
paragraph  (d)  of  this  section. 

(d)  Calculation  of  the  WTA  The  WTA 
is  calculated  by  substituting  the 
amounts  determined  in  paragraphs  (b) 
and  (c)  of  this  section  into  the  following 
WTA  gross-up  formula: 

Formula; 


Y  = 


(N) 


1-X 
Where: 
Y  =  WTA 

X  =  FWTR  (generally.  28  percent) 
N  =  nondeductible  moving  expenses/ 
covered  taxable  reimbursements 
Example: 
If: 

X  =  28  percent 
N  =  520,000 
Then: 

Y  = 


.28 


($20,000) 


1.00-.28 

Y  =  .3889  (S20.000) 

Y  =  $7778.00 

(e)  WTA  payment  and  employee 
agreement  for  repayment  (1 1  The  WTA 
may  be  calculated  several  times  within 
Year  1  if  reimbursements  for  moving 
expenses  are  made  on  more  than  one 
travel  voucher.  Each  time  an  employee 
is  reimbursed  for  moving  expenses 
which  are  subject  to  Federal  tax 


withholding  in  accordance  with  the  IRS 
regulations,  the  WTA  will  be  calculated 
and  paid  unless  the  employee  fails  to 
comply  with  the  requirements  in 
paragraph  (e)(2)  of  this  section. 

(2)  The  employee  shall  be  required  to 
agree  in  WTiting  to  repay  any  excess 
amount  paid  to  him/her  in  Year  1  (see 
§§  302-17. 8(f)(5)  and  302-17. 9(b)(3)). 
and  submit  the  required  certified  tax 
information  and  claim  for  his/her  RIT 
allowance  within  a  reasonable  length  of 
time  (as  determined  by  the  agency)  after 
the  close  of  Year  1 .  Failure  of  the 
employee  to  comply  with  this 
requirement  will  preclude  the  agency's 
payment  of  the  WTA.  The  entire  WTA 
will  be  considered  an  excess  payment  if 
the  RIT  allowance  claim  is  not 
submitted  in  a  timely  manner  to  settle 
the  RIT  allowance  account. 

(f)  Determination  of  employee's 
withholding  tax  on  WTA.  Since  the 
amount  of  the  WTA  is  considered 
income  to  the  employee,  it  is  subject  to 
the  same  tax  withholding  requirements 
as  all  other  moving  expense 
reimbursements  (See  Treasury 
Financial  Manual.  Section  4080.  Moving 
Expense  Reimbursements,  for 
withholding  requirements.) 

tg)  End  of  year  reporting  At  the  end 
of  the  year,  agencies  generally  are 
required  to  issue  IRS  Form(s)  W-2  for 
each  employee  showing  total  gross 
compensation  (including  moving 
expense  reimbursements)  and  the 
applicable  amount  of  Federal  taxes 
withheld  For  tax  reporting  purposes, 
the  WTA  is  to  be  treated  as  a  moving 
expense  reimbursement  The  total 
amount  of  the  employees  WTA's  paid 
during  the  year  as  well  as  the  amount 
of  moving  expense  reimbursements 
should  be  included  as  income  on  the 
employee's  Form  W-2  The  Federal  tax 
withholding  amount  applicable  to  the 
moving  expense  reimbursements  and 
the  WTA  should  also  be  included  on  the 
employee's  Form  W-2  The  amount  of 
the  WTA's  also  will  be  furnished  to  the 
employee  along  with  the  amount  of 
moving  expense  reimbursements  on  IRS 
Form  4782  or  another  itemized  listing 
provided  for  the  employee's  use  in 
preparing  his/her  tax  return  (see  IRS 
regulations  for  further  guidance)  and  in 
claiming  the  RIT  allowance  as  provided 
in  §302-17  8 

§302-17.8    Rules  and  procedures  for 
determining  the  RIT  allowance  in  Year  2. 

(a)  Summar\ypvpr\-iew  at  procedures. 
The  RIT  allowance  will  be  calculated 
and  claimed  in  Year  2.  This  can  be 
accompli'ihed  as  soon  as  the  employee 
can  determine  earned  income  (as 
defined  herein),  income  tax  filing  status, 
covered  taxable  reimbursements  for 
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Year  1,  and  the  applicable  marginal  tax 
rates.  The  RIT  allowance  is  then 
calculated  using  the  gross-up  formula 
under  procedures  prescribed  herein. 
Since  the  RIT  allowance  is  considered 
income,  appropriate  withholding  taxes 
on  the  RIT  allowance  are  deducted  and 
the  balance  constitutes  the  net  payment 
to  the  employee.  Rules,  procedures,  and 
the  prescribed  tax  tables  for  these 
calculations  are  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  and  in 
appendices  A.  B.  and  C  of  this  part. 

(b)  Gent^ral  rules  and  assumptions.  (1) 
The  procedures  prescribed  herein  for 
calculations  and  payment  of  the  RIT 
allowance  are  based  on  certain 
assumptions  jointly  developed  bv  GSA 
and  IRS,  and  fax  tables  developed  bv 
IRS.  This  approach  avoids  a  potentially 
controversial  and  administratively 
burdensome  procedure  requiring  the 
employee  to  furnish  extensive 
documentation,  such  as  certified  copies 
of  actual  tax  returns  and  reconstructed 
returns,  in  support  of  a  claim  for  a  RIT 
allowance  payment.  Specifically,  the 
till  lowing  assumptions  have  been  made: 

ii)  The  employee  will  claim  allowable 
moving  expense  deductions  for  the 
same  tax  year  in  which  the 
corresponding  moving  expense 
reimbursements  are  included  in  income; 

(ii)  Changes  to  the  IRC,  applicable  to 
the  1987  and  subsequent  tax  years, 
require  that  allowable  movmg  expense 
deductions  must  be  taken  as  an  itemized 
deduction  from  gross  income  rather 
than  as  an  adjustment  to  gross  income 
as  in  previous  tax  years.  It  is  assumed 
that  employees  will  receive  the  benefit 
of  allowable  moving  expense 
deductions  to  offset  income  either  by 
itemizing  their  moving  expense 
deductions  or  through  the  increased 
standard  deductions 

(iii)  Prior  to  the  Tax  Reform  Act  of 
1486,  it  was  assumed  that  the 
employee's  (and  spouses,  if  a  joint 
return  is  filed)  earned  income,  filing 
status,  and  CMTR  determined  for  Year 
1  (and  used  in  determining  the  RIT 
allowance  in  Year  2)  would  remain  the 
same  or  would  not  be  substantially 
different  in  the  second  and  subsequent 
tax  years.  However,  'he  Tax  Reform  Act 
of  1986  substantially  changed  the 
Federal  tax  structure  making  it 
necessary  to  compute  a  separate  CMTR 
for  Year  1  and  for  Year  2.  (See  paragraph 
(e)  of  this  section.)  The  formula  for 
calculating  the  RIT  allowance  to  be  paid 
in  1988  and  sub.sequent  years  is  shown 
in  paragraph  (f)  of  this  section.  It  is 
assumed  that  within  the  accuracy  of  the 
calculation,  the  State  and  local  tax  rates 
for  Year  1  and  Year  2  will  remain  the 
same  or  will  not  be  substantially 
different.  Therefore,  the  State  and  local 


tax  rates  for  Year  1  shall  be  used  in 
calculating  the  CMTR  for  Year  2. 

(2)  The  prescribed  procedures,  which 
yield  an  estimate  of  an  employee's 
additional  tax  liability  due  to  moving 
expense  reimbursements,  are  to  be  used 
uniformly.  They  are  not  to  be  adjusted 
to  accommodate  an  employee's  unique 
circumstance  which  may  differ  from  the 
assumed  circumstances  stated  in 
paragraph  (b)(1)  of  this  section. 

(3)  An  adjustment  of  the  RIT 
allowance  paid  in  Year  2  for  the  covered 
taxable  reimbursements  received  in 
Year  1  is  required  if  the  tax  information 
certified  to  on  the  RIT  allowance  claim 
is  different  than  that  shown  on  the 
actual  Federal  tax  return  filed  with  IRS 
for  Year  1  or  changed  for  any  reason 
after  filing  of  the  tax  return,  so  as  to 
affect  the  CMTR's  used  in  the  RIT 
allowance  calculation.  (See  §  302-17.10 
for  claims  procedures.) 

(c)  Determination  of  covered  taxable 
reimbursements.  (1)  Generally,  the 
amount  of  the  covered  taxable 
reimbursements  is  the  difference 
between  (i)  the  amount  of  covered 
moving  expense  reimbursements  for  the 
allowances  listed  in  §  302-17.3  that  was 
included  in  the  employee's  income  in 
Year  1,  and  (ii)  the  maximum  amount  of 
allowable  moving  expenses  that  may  be 
claimed  as  a  moving  expense  deduction 
by  the  employee  on  his/her  Federal  fax 
return  under  IRS  tax  regulations  to 
offset  the  income  resulting  from  moving 
expense  reimbursements  for  Year  1.  The 
covered  taxable  reimbursements  will  be 
determined  as  if  the  employee  had 
itemized  and  deducted  all  allowable 
moving  expense  deductions.  (See 
assumption  made  in  paragraph  (b)(l)(ii) 
of  this  section.)  If  the  employee  is 
precluded  from  claiming  moving 
expense  deductions  because  he/she 
does  not  meet  IRS  requirements  for  the 
distance  test,  then  the  amount  of 
covered  taxable  reimbursements  is  the 
same  as  the  amount  of  covered  moving 
expense  reimbursements.  (See  §  302- 
17.5(d),) 

(2)  For  purposes  of  calculating  the  RIT 
allowance,  the  following  special  rules 
apply  to  the  determination  of  moving 
expense  deductions  to  offset  moving 
expense  reimbursements  reported  as 
income: 

(i)  The  total  amount  of  reimbursement 
(which  was  reported  as  income)  for  the 
expenses  of  en  route  travel  for  the 
employee  and  family  (see  §  302-1 7.3(a)) 
and  transportation  (including  up  to  30 
days  temporary  storage)  of  household 
goods  (see  §  302-1 7.3(b))  to  the  new 
official  station  shall  be  used  as  a  moving 
expense  deduction.  (See  also  §  302- 
17.4(e)  and  (f).) 


(ii)  The  total  amount  of 
reimbursement  for  a  househunting  trip, 
temporary  quarters  (up  to  30  days  at 
new  station)  and  real  estate  transaction 
expenses  (see  §  302-1 7.3(e).  (f),  (g).  and 
(i)),  up  to  the  maximum  allowable 
deduction  under  IRS  tax  regulations, 
shall  be  used  as  a  moving  expense 
deduction.  For  example,  an  employee 
and  spouse  filing  a  joint  return  and 
residing  in  the  same  household  at  the 
end  of  the  tax  year  may  deduct  up  to 
S3, 000  for  these  expenses.  (No  more 
than  SI  ,500  of  the  S3,000  may  be 
claimed  for  a  househunting  trip  and 
temporary  quarters  expenses  combined.) 
If  the  employee  was  reimbursed  Si, 350 
for  a  househunting  trip  and  temporary 
quarters  expenses  and  S9.000  for  real 
estate  expenses,  the  moving  expense 
deductions  would  be  $1,350  for  the 
househunting  trip  and  temporary 
quarters  expenses  and  Si, 650  for  real 
estate  expenses.  If  the  employee's 
reimbursement  was  Si, 850  for  the 
househunting  trip  and  temporary 
quarters  expenses  and  $9,000  for  real 
estate  expenses,  the  moving  expense 
deductions  would  be  SI  ,500  for  the 
househunting  trip  and  temporary 
quarters  expenses  and  $1 ,500  for  real 
estate  expenses.  If  the  employee  had  no 
reimbursement  for  a  househunting  trip 
and  temporary  quarters,  the  full  $3,000 
would  be  applied  to  the  S9,000 
reimbursement  for  real  e.state  expenses. 
(See  IRS  Publication  521.  "Moving 
Expenses,  "  for  these  and  other 
maximums  which  vary  bv  situation  and 
filing  status.) 

(3)  Procedures  and  examples  are 
provided  herein  as  if  all  moving 
expense  reimbursements  are  received  in 
one  year  with  all  moving  expense 
deductions  applied  in  that  same  year  to 
arrive  at  the  covered  taxable 
reimbursements.  However,  when 
reimbursements  span  more  than  one 
year,  the  amount  of  covered  taxable 
reimbursements  must  be  determined 
separately  for  each  reimbursement  vear 
(Year  1).  The  maximum  moving  expense 
deductions  apply  to  the  entire  move. 
Under  IRS  tax  regulations,  the  employee 
has  some  discretion  as  to  when  he/she 
claims  these  deductions  (e.g.,  in  the  year 
of  the  move  when  the  expense  was  paid 
or  in  the  year  of  reimbursement,  if  these 
actions  do  not  occur  in  the  same  year). 
However,  for  purposes  of  the  RIT 
allowance  procedures,  the  moving 
expense  deductions  will  be  applied  in 
the  year  that  the  corresponding 
reimbursement  is  made.  For  example,  if 
an  employee  inciured  and  was 
reimbursed  $1,000  for  a  househunting 
trip  and  temporary  quarters  in  1989  and 
an  additional  $1 ,000  for  temporary 
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quarters  in  1990,  this  employee, 
according  to  his/her  particular  situation 
and  tax  filing  status,  may  deduct  $1,500 
of  these  expenses  in  moving  expense 
deductions.  In  calculating  the  RIT 
allowance  for  1989.  $1,000  of  the  $1,500 
deduction  is  used  to  offset  the  $1,000 
reimbursement  in  1989  resulting  in  zero 
covered  taxable  reimbursements  for  the 
househunting  trip  and  temporarv 
quarters  for  1989.  The  remaining  $500 
(balance  of  the  SI  .500  not  used  in 
determining  covered  taxable 
reimbursements  for  1989)  will  be  used 
to  offset  the  Si. 000  temporary  quarters 
reimbursement  in  1990  (second  Year  1). 
leaving  S500  of  the  temporary-  quarters 
reimbursement  as  a  covered  taxable 
reimbursement  for  1990. 

(4)  Although  the  WTA  amount  is 
included  in  income  (see  §  302-17.7).  it 
shall  not  be  included  in  the  amount  of 
covered  taxable  reimbursements.  Under 
the  procedures  and  formulas  established 
herein,  the  proper  amount  of  the  RIT 
allowance  is  calculated  using  the  RIT 
gross-up  formula  with  the  WTA  and  anv 
prior  RTT  allowance  payments  excluded 
from  covered  taxable  reimbursements. 

(5)  Agencies  are  cautioned  that  there 
may  be  moving  expenses  reimbursed  to 
the  employee  that  are  not  covered  by  the 
RIT  allowance.  (See  exclusions  in 

§  302-17.4;  also  see  discussion  in  §  302- 
17.7  regarding  covered  taxable 
reimbursements  versus  nondeductible 
expenses.) 

(d)  Determination  of  income  level  and 
filing  status.  In  order  to  determine  the 
CMTR's  needed  to  calculate  the  RIT 
allowance,  the  employee  must 
determine  the  appropriate  amount  of 
earned  income  (as  prescribed  herein) 
that  was  or  will  be  reported  on  his/her 
Federal  tax  return  for  the  tax  year  in 
which  the  covered  taxable 
reimbursements  were  received  (Year  1). 
Such  amount  will  also  include  the 
spouse's  earned  income  if  a  joint  filing 
status  is  claimed.  For  purposes  of  this 
regulation,  appropriate  earned  income 
shall  include  only  the  amount  of  gross 
compensation  reported  on  IRS  Form(s) 
W-2.  and,  if  applicable,  the  net  earnings 
(or  loss)  from  self-employment  income 
as  shown  on  Schedule  SE  of  IRS  Form 
1040.  (See  §  302-1 7.5(h).)  (Note  that 
moving  expense  reimbursements 
including  the  WTA  amounts  and  any 
RIT  allowance  paid  for  a  prior  Year  1 
are  to  be  included  in  earned  income  and 
should  be  shown  as  income  on  the  Form 
W-2;  if  they  are  not,  other  appropriate 
documentation  shall  be  furnished  by  the 
agency.)  [See  §  302-1 7. 7(g).)  The 
amount  of  earned  income  as  determined 
under  this  paragraph  and  the  tax  filing 
status  (for  example,  from  lines  1  through 
5  on  the  1987  IRS  Form  1040)  shall  be 


contained  in  a  certified  statement  on.  or 
attached  to.  the  voucher  claiming  the 
RIT  allowance.  (See  §302-17.10.)  If  a 
joint  filing  status  is  claimed  and  the 
spouse's  earned  income  is  included,  the 
spouse  must  sign  the  certified 
statement  If  the  spouse  does  not  sign 
the  statement,  earned  income  will 
include  only  the  employee's  earned 
income  and  the  RIT  allowance  will  be 
calculated  on  that  basis.  This  condition 
will  not  apply  if  an  employee  is 
allowed,  under  IRS  rules,  to  file  a  joint 
return  as  a  sur\iving  spouse. 

(e)  Determination  of  the  CMTRs.  The 
gross-up  formula  used  to  calculate  the 
RTF  allowance  in  paragraph  (f)  of  this 
section,  requires  the  use  of  two 
CMTR's — one  for  Year  1  in  which 
reimbursements  were  received  and  the 
other  for  Year  2  in  which  the  RIT 
allowance  is  paid.  CMTRs  are  single  tax 
rates  calculated  to  represent  the  Federal, 
State,  and/or  local  income  tax  rates 
applicable  to  the  earned  income 
determined  for  Year  1.  (See  paragraph 
(d)  of  this  section.)  The  CMTR's  will  be 
determined  as  follows: 

(1 )  Federal  marginal  tax  rates.  The 
Federal  marginal  tax  rates  for  Year  1  and 
Year  2  are  determined  by  using  the 
income  level  and  filing  status 
determined  under  paragraph  (d)  of  this 
section  and  contained  in  the  certified 
statement  by  the  employee  (or  employee 
and  spouse)  on  the  RIT  allowance  claim, 
and  applying  the  prescribed  Federal  tax 
tables  contained  in  appendices  A  and  C 
of  this  part  For  example,  if  the  income 
level  for  the  1989  tax  year  (Year  1)  was 
$84,100  for  a  married  employee  filing  a 
Federal  joint  return,  the  Federal 
marginal  tax  rate  Would  be  33  percent 
for  Year  1  (1989)  (see  appendix  A  of  this 
part)  and  28  percent  for  Year  2  (1990) 
(see  appendix  C  of  this  part).  These  rates 
would  be  used  regardless  of  how  much 
of  the  $84,100  was  attributable  to 
reimbursement  for  the  employee's 
relocation  expenses.  (Note  that  these 
marginal  rates  are  different  from  the 
withholding  tax  rate  used  for  the  WTA  ) 
If  the  employee  incurs  only  Federal 
income  tax  (i.e.,  there  are  no  State  or 
local  taxes),  the  Federal  marginal  tax 
rates  determined  from  appendices  A 
and  C  of  this  part  are  the  CMTR's  to  be 
used  in  the  RIT  gross-up  formula 
provided  in  §  302-1 7.8(f).  In  such  cases. 
the  provisions  of  paragraphs  (e)(2)  and 
(3)  of  this  section,  do  not  applv 

(2)  State  marginal  tax  rate  (i]  If  the 
employee  incurs  an  additional  State 
income  tax  (see  definition  in  §  302- 
17.5(a))  liability  as  a  result  of  moving 
expense  reimbursements,  the 
appropriate  State  tax  table  in  appendix 
B  of  this  part  is  to  be  used  to  determine 
the  applicable  State  marginal  tax  rate 


that  will  be  substituted  into  the  formula 
for  determining  the  CMTR  for  both  Year 
1  and  Year  2.  The  appropriate  State  tax 
table  will  be  the  one  that  corresponds  to 
the  tax  year  in  which  the 
reimbursements  are  paid  to  the 
employee  (Year  1)  The  income  level 
determined  in  paragraph  (d)  of  this 
section  for  Federal  taxes  shall  be  used 
to  identify-  the  appropriate  income 
bracket  in  the  State  tax  table.  The 
applicable  State  marginal  tax  rate  is 
obtained  from  the  selected  income 
bracket  column  for  the  State  where  the 
employee  is  required  to  pav  State 
income  tax  on  moving  expense 
reimbursements.  The  tax  rates  shown  in 
the  table  apply  to  all  emplovees 
regardless  of  their  filing  status,  except 
where  a  separate  rate  is  shown  for  a 
single  filing  status 

(ii)  The  lowest  income  bracket  shown 
in  the  State  tax  tables  in  appendix  B  of 
this  part  is  S20.000-$24.999.  In  cases 
where  the  employee's  (emplovees  and 
spouse's,  if  filing  jointly)  earned  income 
as  determined  under  paragraph  (d)  of 
this  section  is  less  than  this  income 
bracket,  an  appropriate  State  marginal 
tax  rate  shall  be  established  by  the 
employing  agency  from  the  applicable 
State  tax  code  or  regulations  issued 
pursuant  thereto.  Such  State  marginal 
tax  rate  shall  be  representative  of  the 
earned  income  level  in  question  but  in 
no  case  more  than  the  marginal  tax  rate 
established  in  appendix  B  of  this  part 
for  the  $20.00(>-$24.999  income  bracket 
for  the  particular  State  in  which  an 
additional  tax  obligation  has  been 
incurred. 

(lii)  The  prescribed  State  marginal  tax 
rates  generally  are  expressed  as  a 
percent  of  taxable  income.  However,  if 
the  applicable  State  marginal  fax  rate  is 
stated  as  a  percentage  of  the  Federal 
income  tax  liability,  the  State  tax  rate 
must  be  converted  to  a  percent  of 
taxable  income  to  be  used  in  the  CMTR 
formulas  in  paragraph  (e)(5)  of  this 
section  This  is  accomplished  by 
multiplying  the  applicable  Federal  tax 
rate  for  Year  1  by  the  applicable  State 
tax  rate.  For  example,  if  the  Federal  tax 
rate  is  33  percent  for  Year  1  and  the 
State  tax  rate  is  25  percent  of  the 
Federal  income  fax  liability,  the  State 
tax  rate  stated  as  a  percent  of  taxable 
income  would  be  8.25  percent  The 
State  fax  rate  thus  determined  for  Year 
1  will  be  used  in  determining  the  CMTR 
for  both  Year  1  and  Year  2 

(iv)  An  employee  may  incur  a  State 
income  tax  liability  on  moving  expense 
reimbursements  in  more  than  one  State 
at  the  same  or  different  marginal  tax 
rates  (i.e..  double  taxation)  For 
example,  an  employee  may  incur  taxes 
on  moving  expense  reimbursements  in 
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one  State  because  of  residency  in  that 
Stdtt'.  and  in  another  State  because  that 
particular  State  taxes  income  earned 
within  its  junstiiction  irrespective  of 
whether  the  employee  is  a  resident.  In 
such  cases,  a  single  State  marginal  tax 
rate  must  be  determined  for  use  in  the 
C^MTR  formulas  in  paragraph  (e)(5)  of 
this  section.  The  general  rules  in 
paragraph  (e)(2)(iv)  (A)  through  (C)  of 
this  section  applv  in  determining  the 
applicable  single  State  marginal  tax  rate 
in  such  cases 

(A)  If  two  or  more  States  impose  an 
income  tax  on  an  employee's  moving 
expense  reimbursement,  but  no  two 
States  tax  the  same  portion  of  the 
reimbursement,  then  the  reimbursement 
is  not  subject  to  double  taxation.  In  this 
situation,  the  average  of  the  applicable 
State  marginal  tax  rates,  as  determined 
under  paragraphs  (e)(2)  (i)  through  (iii) 
of  this  section,  shall  be  treated  as  being 
imposed  on  the  entire  reimbursement, 
and  shall  be  used  in  the  CMTR  formula. 

(B)  If  two  or  more  States  impose  an 
inc;ome  tax  on  the  moving  expense 
reimbursement,  and  more  than  one  State 
taxes  the  same  portirm  of  the 
reimbursement,  but  those  States  allow 
an  adjustment  or  credit  for  income  taxes 
paid  to  the  other  Stdte(s).  then  the 
reimbursement  is  not  subject  to  double 
taxation.  In  this  situation,  the  highest  of 
the  applicable  State  marginal  tax  rates. 
as  determined  under  paragraphs  (e)(2) 
(i)  through  (iii)  of  this  section,  shall  be 
used  in  the  CMTR  formula. 

(C)  If  two  or  more  States  impose  an 
income  tax  on  the  moving  expense 
reimbursement,  and  more  than  one  State 
taxes  the  same  portion  of  the 
reimbursement  without  allowing  an 
adjustment  or  credit  for  income  taxes 
paid  to  the  other,  then  the 
reimbursement  is  subject  to  double 
taxation   In  this  situation,  the  sum  of  the 
applicable  State  marginal  tax  rates,  as 
determined  under  paragraphs  (e)(2)  (i) 
through  (iii)  of  this  section,  shall  be 
used  in  the  CMTR  formula. 

(.3)  Local  marginal  tax  ratt'  Because  of 
the  impracticality  of  establishing  a 
single  marginal  tax  rate  table  for  local 
income  taxes  that  could  be  applied 
uniformly  on  a  nationwide  basis, 
appropriate  local  marginal  tax  rates 
shall  be  determined  as  provided  in 
paragraphs  (e)(,5)(i)  through  (iii)  of  this 
section. 

(i)  If  the  employee  incurs  an 
additional  local  income  tax  (see 
definition  §  302-17. 5(b))  liability  as  a 
result  of  moving  expense 
reimbursements,  he/she  shall  certify  to 
such  fact  when  cfaiming  the  RIT 
allowance  (see  certification  statement  in 
§  302-17.10)  bv  specifv'ing  the  name  of 
the  locality  imposing  the  income  tax 


and  the  applicable  marginal  tax  rate 
determined  from  the  actual  marginal  tax 
rate  table  or  schedule  prescribed  by  the 
taxing  locality.  The  marginal  tax  rate 
shall  be  the  one  applicable  to  the 
taxable  income  portion  of  the  amount  of 
earned  income  determined  under 
paragraph  (d)  of  this  section  for  the 
employee  (and  spouse,  if  filing  jointly). 
The  same  tax  rate  shall  be  used  in 
calculating  the  CMTR  for  both  Year  1 
and  Year  2.  The  employing  agency  shall 
establish  procedures  to  determine 
whether  the  emplovee-certified  local 
marginal  tax  rate  is  appropriate  for  the 
employee's  income  level  and  filing 
status  and  approve  its  use  in  the  CMTR 
formulas.  (See  also  §  302-17. 10(b)(2).) 

(ii)  If  the  local  marginal  tax  rate  is 
stated  as  a  percentage  of  Federal  or  State 
income  tax  liability,  such  rate  must  be 
converted  to  a  percent  of  taxable  income 
for  use  in  the  CMTR  formulas.  This  is 
accomplished  by  multiplying  the 
applicable  Federal  or  State  tax  rate  for 
Year  1  as  determined  in  paragraph  (e) 
(1)  or  (2)  of  this  section  by  the 
applicable  local  tax  rate.  For  example,  if 
the  State  tax  rate  for  Year  1  is  6  percent 
and  the  local  tax  rate  is  50  percent  of 
State  income  tax  liability,  the  local  tax 
rate  stated  as  a  percentage  of  taxable 
income  would  be  3  percent.  The  local 
tax  rate  thus  determined  for  Year  1  will 
be  used  in  determining  the  CMTR  for 
both  Year  1  and  Year  2. 

(iii)  The  situations  described  in 
paragraph  (e)(2)(iv)  of  this  section  with 
respect  to  State  income  taxes  may  also 
be  encountered  with  local  income  taxes. 
If  such  situations  do  occur,  the  rules 
prescribed  for  determining  the  single 
State  marginal  tax  rate  shall  also  be 
applied  to  determine  the  single  local 
marginal  tax  rate  for  use  in  the  CMTR 
formulas. 

(4)  Marginal  tax  rates  for  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern 
Mariano  Islands,  and  the  U.S. 
possessions — (i)  The  Commonwealth  of 
Puerto  Rico.  A  Federal  employee  who  is 
relocated  to  or  from  a  point,  or  between 
points,  in  the  Commonwealth  of  Puerto 
Rico  may  be  subject  to  income  tax  on 
the  employee's  salary  (including  moving 
expense  reimbursements)  by  both  the 
U.S.  Government  and  the  government  of 
Puerto  Rico  However,  under  the  current 
law  of  Puerto  Rico,  such  emplovee 
receives  a  credit  on  his/her  Puerto  Rico 
income  tax  for  the  amount  of  taxes  paid 
to  the  United  States.  The  rules  in 
paragraphs  (e)(4)(i)(A)  through  (C)  apply 
in  determining  the  marginal  tax  rate 
applicable  for  transfers  to.  from,  or 
between  points  in  Puerto  Rico. 

(A)  The  applicable  Puerto  Rico 
marginal  tax  rate  shall  be  determined  by 


using  the  income  level  determined  in 
paragraph  (d)  of  this  section  for  Federal 
taxes  and  the  employee's  filing  status. 
The  Puerto  Rico  marginal  tax  rate  for 
Year  1  will  be  used  in  computing  the 
CMTR  for  both  Year  1  and  Year  2.  The 
Puerto  Rico  tax  tables  are  contained  in 
appendix  D  of  this  part. 

(Bj  If  the  applicable  Puerto  Rico 
marginal  tax  rate  is  higher  than  the 
applicable  Federal  marginal  tax  rate, 
then  the  total  amount  of  taxes  paid  by 
the  employee  to  both  jurisdictions  is 
equal  to  the  employee's  total  income  tax 
liability  to  the  Commonwealth  of  Puerto 
Rico  before  any  credit  is  given  for  taxes 
paid  to  the  United  States.  The  Federal 
marginal  tax  rate,  therefore,  is  of  no 
consequence  and  will  be  disregarded   In 
such  cases,  the  formula  in  paragraph 
(e)(5)(iii)  of  this  section  will  be  used  to 
compute  the  CMTR.  The  CMTR  formula 
shall  include  only  the  Puerto  Rico 
marginal  tax  rate,  the  State  marginal  tax 
rate  as  determined  under  paragraph 
(e)(2)  of  this  section  (when  applicable), 
and  the  local  marginal  tax  rate  as 
determined  under  paragraph  (e)(3)  of 
this  section.  For  purposes  of  applving 
the  Puerto  Rico  CMTR  formula  in 
paragraph  (e)(5)(iii)  of  this  section,  the 
State  marginal  tax  rate  will  be 
applicable  if  both  Puerto  Rico  and  one 
or  more  of  the  States  impose  an  income 
tax  on  the  moving  expense 
reimbursement,  and  more  than  one  of 
these  entities  taxes  the  same  portion  of 
the  reimbursement  without  allowing  an 
adjustment  or  credit  for  income  taxes 
paid  to  the  other.  In  this  situation,  the 
S  component  of  the  CMTR  formula  will 
be  the  applicable  State  marginal  tax  rate 
as  determined  under  paragraph  (e)(2)  of 
this  section. 

(C)  If  the  applicable  Puerto  Rico 
marginal  tax  rate  is  equal  to  or  lower 
than  the  applicable  Federal  marginal  tax 
rate,  then  the  total  amount  of  taxes  paid 
by  the  employee  to  both  jurisdictions  is 
equal  to  the  employee's  total  Federal 
income  tax  liability.  The  Puerto  Rico 
marginal  tax  rate,  therefore,  is  of  no 
consequence  in  such  cases  and  will  be 
disregarded.  The  CMTR  will  be 
computed  using  the  formula  in 
paragraphs  (e)(5)  (i)  and  (ii)  of  this 
section.  This  formula  will  include  the 
Federal  marginal  tax  rate  as  determined 
under  paragraph  (e)(1)  of  this  section, 
the  State  marginal  tax  rate  as 
determined  under  paragraph  (e)(2)  of 
this  section  (when  applicable),  and  the 
local  marginal  tax  rate  as  determined 
under  paragraph  (e)(3)  of  this  section. 
The  State  marginal  tax  rate  will  be 
applicable  if  one  or  more  States  impose 
tax  on  the  moving  expense 
reimbursement. 
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(ii)  The  Commonwealth  of  the 
Northern  Mariana  Islands  and  the  U.S. 
possessions.  A  Federal  employee  who  is 
relocated  to  or  from  a  point,  or  between 
points,  in  the  Commonwealth  of  the 
Northern  Mariana  Islands  or  the  U.S. 
possessions  (Guam,  .American  Samoa, 
and  the  US.  Virgin  Islands)  is  subject  to 
both  Federal  income  tax  and  income  tax 
assessed  by  the  Commonwealth  of  the 
Northern  Mariana  Islands  or  the  US. 
possession,  as  applicable.  However,  the 
income  tax  system  and  rates  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  for  the  U.S.  possessions  are 
identical  to  the  U.S.  Federal  income  tax 
system  and  rates.  This  constitutes  a 
"mirror  tax"  system.  A  tax  credit  or 
exclusion  is  provided  by  one  of  the 
taxing  jurisdictions  (either  the  U.S..  the 
Commonwealth  of  the  Northern  Mariana 
islands,  or  the  U.S.  possession,  as 
appropriate)  to  prevent  double  taxation. 
The  marginal  tax  rate  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  or  the  U.S.  possession,  therefore, 
is  of  no  consequence  since  it  is  identical 
to  the  Federal  marginal  income  tax  rate 
and  is  completely  offset  by  a 
corresponding  credit  or  exclusion.  Thus, 
the  Commonwealth's  or  the  possessions 
tax  rate  will  not  be  factored  into  the 
CMTR  formula.  The  CMTR  will  be 
computed  as  provided  in  paragraphs 
(e)(5)  (i)  and  (li)  based  solely  on  the 
Federal  marginal  tax  rate;  when 
applicable,  the  State(s)  marginal  tax 
rate;  and  the  local  marginal  tax  rate. 

(5)  Calculation  of  the  CMTRs.  As 
stated  above,  the  gross-up  formula  for 
calculating  the  RIT  allowance  requires 
the  use  of  two  CMTRs.  However,  the 
required  CMTR's  cannot  be  calculated 
by  merely  adding  the  Federal.  State,  and 
local  marginal  tax  rates  together  because 
of  the  deductibility  of  State  and  local 
income  taxes  from  income  for  Federal 
income  tax  purposes.  The  State  tax 
tables  prescribed  in  appendix  B  of  this 
part  are  designed  to  use  the  same 
income  amount  as  that  determined  for 
the  Federal  taxes,  which  reflects,  among 
other  things.  State  and  local  tax 
deductions.  The  formulas  prescribed 
below  for  calculating  the  CMTR's  are 
designed  to  adjust  the  State  and  local 
tax  rates  to  compensate  for  their 
deductibility  from  income  for  Federal 
tax  purposes. 

(i)  Calculation  of  the  CMTR  for  Year 
1.  The  following  formula  shall  be  used 
to  calculate  the  CMTR  for  Year  1 . 


CNTTR  Formula:  X  =  F  +  (1  -  F)S  + 

(l-F)L 
Where: 

X  =  CMTR  for  Year  1 
F  =  Federal  tax  rate  for  Year  1 
S  =  State  tax  rate  for  Year  1 
L  =  local  tax  rate  for  Year  1 

(A)  Federal.  State,  and  local  taxes 
incurred.  If  the  employee  incurs 
Federal.  State,  and  local  income  taxes 
on  moving  expense  reimbursements,  the 
CMTR  formula  may  be  solved  as 
follows: 

Example: 
If: 

F  =  33  percent  of  income 
S  =  6  percent  of  income 
L  =  3  percent  of  income 
Then: 

X  =  .33  +  (1.00-33). 06  +  (1.00- .33). 03 
X  =  .3903 

(B)  Federal  and  State  income  taxes 
only.  If  the  employee  incurs  tax  liabilitv 
on  moving  expense  reimbursements  for 
Federal  and  State  income  taxes  but  none 
for  local  income  tax,  the  value  of  "L  "  is 
zero  and  the  CMTR  formula  may  be 
solved  as  follows: 

Example: 
If: 

F  =  33  percent  of  income 
5  =  6  percent  of  income 
L  =  Zero 

Then: 

X  =  .33  +  (1.00-.33).06 
X  =  .3702 

(C)  Federal  and  local  income  taxes 
only.  If  the  employee  incurs  a  tax 
liability  on  moving  expense 
reimbursements  for  Federal  and  local 
income  taxes  but  none  for  State  income 
tax.  the  value  of  "S"  is  zero  and  the 
CMTR  formula  may  be  solved  as 
follows: 

Example: 
If: 

F  =  33  percent  of  income 

S  =  Zero 

L  =  3  percent  of  income 

Then: 

X  =  .33  +  (1.00-.33),03 
X  =  ,3501 

(ii)  Calculation  of  the  CMTR  for  Year 
2.  The  calculation  of  the  CMTR  for  Year 
2  is  the  same  as  described  for  Year  1. 
except  that  the  Federal  tax  rate  for  Year 
2  is  used  in  place  of  the  Federal  tax  rate 
for  Year  1 .  State  and  local  tax  rates 


remain  the  same  as  for  Year  1.  The 
following  formula  shall  be  used  to 
determine  the  CMTR  for  Year  2: 

CMTR  Formula;  W  =  F  -k  (1  -  F)S  + 
(l-F)L 

Where: 

W  =  CMTR  for  Year  2  F 
F  =  Federal  tax  rate  for  Year  2 
S  =  State  tax  rate  for  Year  1 
L  =  local  tax  rate  for  Year  1 

(iii)  Calculation  of  CMTR  s  for  Puerto 
Rico.  The  following  formula  shall  be 
used  to  calculate  the  CNfTR  for  transfers 
to,  from,  or  between  points  in  Puerto 
Rico.  (This  formula  is  different  from  the 
formulas  provided  in  paragraphs  (e)(5) 
(i)  and  (ii)  of  this  section  since  the 
Federal  marginal  tax  rate  is 
disregarded.) 

CMTR  Formula:  X  =  P  +  S  +  L 

Where- 

X  =  CMTR  for  Year  1  and  ^'ear  2 
P  =  Puerto  Rico  tax  rate  for  Year  1 
S  =  State  tax  rate  for  Year  1 .  when 

applicable  (See  §  302- 

17.8(e)(4)(i)(B).) 
L  =  Local  tax  rate  for  Year  1 

(f)  Determination  of  the  RIT 
allowance.  The  RIT  allowance  to  cover 
the  tax  liability  on  additional  income 
resulting  from  the  covered  taxable 
reimbursements  received  in  Year  1  is 
calculated  in  Year  2  as  provided  below: 

(1)  The  RIT  allowance  is  calculated  by 
substituting  the  amount  of  covered 
taxable  reimbursements  for  Year  1.  the 
CMTR's  for  Year  1  and  Year  2.  and  the 
total  amount  of  the  WTA's  paid  in  Year 
1  into  the  gross-up  formula  as  follows: 
Formula: 


1-W  l-'W 

Where: 

Z  =  RTT  allowance  payable  in  Year  2 
X  =  CMTR  for  Year  1 
W  =  CMTR  for  Year  2 
R  =  covered  taxable  reimbursements 

Y  =  total  WTA's  paid  in  Year  1 
Example: 

If: 

X  =  .3903 
W  =   3448 
R  =  S21.800 

Y  =  S5.450 
Then: 


Z,-gJ-(S2 1.800)-   '°°-^^-'  ,S5.4.sn> 
1.00-.3448  '        1.00-.3448 
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Z  =  .5957($21.800)-09.9306(S5,450) 
Z  =  512,986. 26-0955,071, 77 
Z  =  57.914.49 

(2)  There  may  be  instances  when  a 
\VTA  was  not  paid  in  Year  1  at  the  time 
moving  expense  reimbursements  were 
made.  In  cases  where  there  is  no  WTA 
to  be  deducted,  the  value  of  "Y"  is  zero 
and  the  formula- stated  in  paragraph 
(f)(1)  of  this  section,  for  calculating  the 
amount  of  the  RIT  allowance  (Z)  due  the 
employee  in  Year  2  may  be  solved  as 
shown  in  the  following  example: 
Example 
If; 

X  =  .3903 
VV  =  .3448 
R  =  521,800 
Y  =  Zero 
Then: 


Z 


3903 


(S2 1.800) 


100-3448 
Z  =  .5957  (521.800) 
Z  =  512.986.26 

(3)  (Certain  States  do  not  allow  the 
deduction  of  all  or  part  of  the  covered 
moving  expenses  that  are  deductible  for 
Federal  income  tax  purposes.  The  State 
gross-up  to  cover  the  additional  State 
income  tax  liability  resulting  from  the 
covered  moving  expense 
reimbursements  received  in  Year  1  that 
are  deductible  for  Federal  income  tax 
purposes  but  not  for  State  income  tax 
purposes  is  calculated  in  Year  2  as 
follows: 

(i)  The  State  gross-up  is  calculated  by 
substituting  the  amount  of  covered 
moving  expense  reimbursements  that 
are  deductible  for  Federal  income  tax 
purposes  but  not  for  State  income  tax 
purposes,  the  Federal  tax  rate  for  Year 
1.  the  State  tax  rate  for  Year  1,  and  the 
combined  marginal  tax  rate  for  Year  2 
into  the  State  gross-up  formula  as 
follows: 
Formula: 

l-W     ^ 

Where: 

A  =  State  gross-up 

F  =  Federal  tax  rate  for  Year  1 

S  =  State  tax  rate  for  Year  1 

VV  =  CMTR  for  Year  2 

N  =  co\ered  moving  expense 

reimbursements  that  are  deductible 
for  Federal  income  tax  purposes  but 
not  for  State  income  tax  purposes 

Hxample: 

If 

F  =  .33 

S  =  06 

VV  =   3448 

N  =  59,250 


Then: 

^^.06(1.00-33) 

I.00-.3448  ' 

A  =  .0614  ($9,250) 
A  =  $567.95 

(ii)  Add  the  State  gross-up  to  the  RIT 
allowance  as  calculated  using  the 
formula  in  paragraph  (f)(1)  of  this 
section.  The  result  is  the  RIT  allowance 
adjusted  for  those  States  that  do  not 
allow  moving  expense  deductions. 
Example: 

RIT  alloKvance  payable  in  Year 
Plus  adjustment  factor 


Total 


$7,914.49 
+567.95 

$8,482  44 


(4)  If  the  amount  of  the  RIT  allowance 
is  greater  than  zero,  it  is  payable  to  the 
employee  on  the  travel  voucher  as  a 
relocation  or  moving  expense 
allowance.  The  RIT  allowance  amount 
is  included  in  the  employee's  gross 
income  for  Year  2  and.  therefore,  subject 
to  appropriate  withholding  taxes.  (See 
net  pa\Tnent  to  employee  in  paragraph 
(g)  of  this  section.)  The  RIT  allowance 
amount  will  be  reported  on  IRS  Form 
W-2  for  Year  2  (including  applicable 
income  tax  withholding  amounts)  and 
on  IRS  Form  4782  for  the  employee's 
information. 

(5)  If  the  calculation  of  the  RIT 
allowance  results  in  a  negative  amount, 
the  employee  is  obligated  to  repay  this 
amount  as  a  debt  due  the  Government. 
(See  §§302-17. 7(e)(2)  and  302-17. 9(b).) 

(6)  Any  changes  to  the  employee's 
income  level  or  filing  status  for  Year  1 
that  would  affect  the  marginal  tax  rates 
(Federal,  State,  or  local)  used  in 
calculating  the  RIT  allowance  must  be 
reported  to  the  agency  by  the  employee 
as  provided  in  §  302-1 7.9(b)(2).  (See' 
also  §  302-17.10  for  certified  statement 
regarding  these  changes.) 

(g)  Determination  of  the  net  payment 
due  employee  in  Year  2.  Since  the 
amount  of  the  RIT  allowance  is  income 
to  the  employee  in  Year  2.  it  is  subject 
to  the  same  tax  withholding 
requirements  as  all  other  moving 
expense  reimbursements.  Agencies 
should  determine  the  appropriate 
amounts  for  withholding  taxes  under 
their  internal  tax  withholding 
procedures.  The  amount  of  withholding 
taxes  is  deducted  from  the  KIT 
allowance  to  arrive  at  the  net  payment 
to  the  employee. 

§302-17.9    Responsibilities. 

(a)  Agency.  Finance  offices  will 
calculate  the  amount  of  the  gross-up  for 
the  WTA  in  Year  1  in  accordance  with 
procedures  outlined  herein  and  credit 
this  amount  to  the  employee  at  the  time 
of  reimbursement  as  provided  in  §  302- 


17.7(e).  The  WTA  will  be  reflected  on 
the  employee's  Form  W-2  for  Year  1. 
The  RiT  allowance  may  be  calculated  in 
Year  2  either  by  the  employee  or  by  the 
agency  finance  office  based  on 
information  provided  by  the  employee 
on  the  voucher,  as  directed  by  the 
agency's  implementing  policies  and 
procedures.  In  addition,  agencies  shall 
prescribe  appropriate  and  necessary 
implementing  procedures  as  provided 
elsewhere  in  this  part. 

fb)  Employee.  (1)  The  employee  is 
required  to  submit  a  claim  for  the  RIT 
allowance  and  to  file  the  tax 
information  for  Year  1  specified  in 
§  302-17.10  with  his/her  agency  in  Year 
2,  regardless  of  whether  any  additional 
reimbursement  for  the  RIT  allowance  is 
owed  the  employee.  (See  §  302-1 7.7(e) 
for  employee  agreement.) 

(2)  If  any  action  occurs  (i.e.,  amended 
tax  return,  tax  audit,  etc.)  that  would 
change  the  information  provided  in 
Year  2  by  the  employee  to  his/her 
agency  for  use  in  calculating  the  RIT 
allowance  due  the  employee  for  Year  1 
taxes,  this  information  must  be  provided 
by  the  employee  to  his/her  agency 
under  procedures  prescribed  bv  the 
agencv.  (See  §302-17.10.) 

(3)  If  the  calculation  of  the  RIT 
allowance  results  in  a  negative  amount, 
the  employee  is  obligated  to  repay  this 
amount  as  a  debt  due  the  Govermnent. 
(See  §§  302-17. 7(e)(2)  and  302- 
17.8(f)(5).) 

§302-17,10    Claims  for  payment  and 
supporting  documentation  and  verification. 

(a)  Claims  forms.  Claims  for  payment 
of  the  RIT  allowance  shall  be  submitted 
by  the  employee  in  Year  2  on  SF  1012 
(travel  Voucher)  or  other  authorized 
travel  voucher  form.  When  claiming 
payment  for  the  RIT  allowance,  the 
employee  shall  furnish  and  certify  to 
certain  tax  information  that  has  been  or 
will  be  shown  on  his/her  actuallv 
prepared  tax  returns.  The  spouse  must 
also  sign  statement  if  joint  filing  status 
is  claimed  and  spouse's  income  is 
included  on  statement.  This  information 
shall  be  contained  in  a  certified 
statement  on,  or  attached  to.  the  SF 
1012  reading  essentially  as  follows: 

Certified  Statement 

I  <:ertify  that  the  tollmving  information, 
which  is  to  be  used  in  cak  ulating  the  RIT 
allowance  to  which  1  am  entitled,  has  been 
(or  will  be]  shown  on  the  income  tax  returns 
filed  (or  to  be  filed)  b\  me  (or  by  my  spouse 
and  me)  with  the  applicable  Federal.  State. 
and  local  (specify  which)  tax  authorities  for 

the  19 tax  year. 

— Gross  cumpensdtion  as  shown  on  attached 
IRS  Form(s)  \V-2  and.  if  ap})li(  able,  net 
earnings  (or  loss)  from  self-employment 
income  shown  on  attached  Schedule  SE 
(Form  1040): 


Federal  Register/ Vol.  66,  No.  224 /Tuesday,  November  20,  2001  /  Rules  and  Regulations         58253 


Fomi(s) 
W-2 


Employee  

Spouse  (if  filing 
jointly)  

Total  (Both  col- 
umns)   


Sctiedule 
SE 


— Filing  status: (Specifv  one  of 

the  filing  status  items  that  was  (or  will  be) 
claimed  on  IRS  Form  1040.) 

— Marginal  tax  rates  from  app)endices  A.  B. 
and  C  of  41  CFR  part  302-17  and  local  tax 
tables  derived  under  procedures  prescribed 
in  41  CFR  part  302-17: 

Federal  for  Year  1    

Federal  for  Year  2    

State  (specify  which);     

Local  (specifv'  which):    


The  above  information  is  true  and  accurate 
to  the  best  of  my  k.nowledge.  I  (we)  agree  to 
notify  the  appropriate  agency  official  of  anv 
changes  to  the  above  [i.e..  from  amended  tax 
returns,  tax  audit,  etc.)  so  that  appropriate 
adjustments  to  the  RIT  allowance  can  be 
made.  The  required  supporting  documents 
are  attached.  .Additional  documentation  will 
be  furnished  if  requested 

I  (we)  further  agree  that  if  the  1 2-month 
service  agreement  required  bv  41  CFR  302- 
2.13  is  violated,  the  total  amount  of  the  RIT 
allowance  will  become  a  debt  due  the  United 
States  Government  and  will  be  repaid 
according  to  agency  procedures. 


Employee's  signature 


Date 


Spouse's  signature  (if  filing  jointly)' 

Date 

'  If  a  joint  filing  status  is  claimed  and 
spouse's  income  is  included,  the  spouse  must 
sign  the  statement.  If  the  spouse  does  not 
sign  the  document,  earned  income  will 
include  only  the  employee's  earned  income 


as  provided  in  41  CFR  302-1 7.8(d).  This 
condition  will  not  apply  if  an  emplovee  is 
allowed,  under  IRS  rules,  to  file  a  joint  return 
as  a  surN'iving  spouse. 

(b)  Supportmg  documentation/ 
verification.  The  claim  for  the  RIT 
allowance  shall  be  supported  by 
documentation  attached  to  the  voucher 
and  by  verification  of  State  and  local  tax 
obligations  as  provided  below: 

(1)  Copies  of  the  appropriate  IRS 
Forms  W-2  and,  if  applicable,  the 
completed  IRS  Schedule  SE  (Form  1040) 
shall  be  attached  to  the  voucher  to 
substantiate  the  income  amounts  shown 
in  the  certified  statement.  Employee 
(and  spouse,  if  filing  jointly)  must  agree 
to  provide  additional  documentation  to 
verify  income  amounts,  filing  status, 
and  State  and  local  mcome  tax 
obligations  if  requested  by  the  agencv 

(2)  Ln  order  to  determine  or  verify 
whether  a  particular  State  or  local  tax 
authority  imposes  a  tax  on  moving 
expense  reimbursements,  it  is 
incumbent  upon  the  appropriate  agencv 
officials  to  become  familiar  with  the 
State  and  local  tax  laws  that  affect  their 
transferring  employees.  In  cases  where 
the  taxability  of  moving  expense 
reimbursements  is  not  clear,  an  agency 
may  pay  a  RIT  allowance  which  reflects 
only  those  State  and  local  tax 
obligations  that  are  olearly  imposed 
under  State  and  local  tax  law.  Once  the 
questionable  State  or  local  tax 
obligations  are  resolved,  agencies  mav 
recompute  the  RIT  allowance  and  majce 
appropriate  payment  adjustments. 

(c)  Fraudulent  claims.  A  claim  against 
the  United  States  is  forfeited  if  the 
claimant  defrauds  or  attempts  to 
defraud  the  Government  m  cormection 
therewith  (28  U.S.C.  2514).  In  addition, 
there  are  two  criminal  provisions  under 


which  severe  penalties  may  be  imposed 
on  an  employee  who  knowinglv 
presents  a  false,  fictitious,  or  fraudulent 
claim  against  the  United  States  (18 
U.S.C,  287  and  1001)  The  employees 
claim  for  payment  of  the  RIT  allowance 
shall  accurately  reflect  the  facts 
involved  in  every  instance  so  that  any 
violation  of  these  provisions  will  be 
avoided. 

§  302-17.1 1     Violation  of  service 
agreement 

In  the  event  the  employee  violates  the 
terms  of  the  service  agreement  required 
under  §302-2.13.  no  part  of  the  RTF 
allowance  or  the  WTA  will  be  paid,  and 
any  amounts  paid  prior  to  such 
violation  shall  be  a  debt  due  the  United 
States  until  they  are  repaid  by  the 
employee. 

§302-17.12    Advance  of  funds. 

No  advance  of  funds  is  authorized  in 
cormection  with  the  allowance  provided 
in  this  part. 

§302-17.13    Source  references. 

The  following  references  or 
publications  have  been  used  as  source 
material  for  this  part 

(a)  Internal  Revenue  Code  (IRC), 
section  164(a)(3)  (26  U.S.C.  164(a)(3)} 
pertaining  to  the  deductibility  of  State 
and  local  income  taxes,  and  section  217 
(26  use.  217).  pertaining  to  moving 
expenses 

fb)  Internal  Revenue  Ser\'ice 
Publication  521.    Moving  Expenses  " 

(c)  Internal  Revenue  Service.  Circular 
E.  'Employer  s  Tax  Guide  " 

(d)  Department  of  the  Treasun' 
Financial  Manual,  TFM  3-5000. 

(e)  31  CFR  215.2  (5  U.S.C,  5516,  5517. 
and  5520). 


Appendix  A  to  Part  302-17— Federal  Tax  Tables  for  RIT  Allowance 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  2000 

[Ttie  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  tor  computation  of  ttie  RIT  allowance  as  prescnljed  in 
§302-1 1  8(e)(1)  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  dunng  calendar  year  2000  ] 


Marginal 
tax  rate 
(percent) 


15  ... 
28  ... 
31  ... 
36... 
39.6 


Single  taxpayer 

Heads  of  household 

Mamed  filing  jomtlyquairfymg 
widows  and  widowers 

Over 

But  not  over 

Over 

But  not  over 

Over              But  not  over 

Marned  filir>g  separately 


$7,417 

34,638 

75,764 

148,990 

306,111 


S34,638 

75.764 

148.990 

306.111 


$13,375 
49,734 
113.413 
180,742 
326450 


$49,734 
113413 
180.742 
326.450 


$17421 
63.297 
131  334 
189.826 
315.957 


$63,297 
131  334 
189,826 
315,957 


Over 


Bjt  not  over 


$8,603 
31,342 
63  448 

99219 
170,524 


$31  342 
63  448 
99.219 

170,524 
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Appendix  B  to  Part  302-17— State  Tax  Tables  for  RIT  Allowance 

State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  2000 

[The  following  table  is  to  be  used  to  determine  the  State  marginal  tax  'ates  for  calculation  of  the  RIT  allowance  as  prescribed  in  §302-11  8(eK2) 
This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  during  calendar  year  2000  ] 


Marginal  tax  rates  (stated  in  percents)  for  the  earned  Income  amounts  specified  in  each  column 


State  (or  district) 


$20,000- 
S24.999 


$25,000- 
S49.999 


S50.0OO- 

574,999 


S75.0OO  and 
over 


Alabama       

Alaska  

Arizona  

Arkansas     

If  single  status^ 

California      

If  Single  status^ 

Colorado     

Connecticut  

Delaware     

District  of  Columbia 
Florida 

Georgia  

Hawaii  

If  single  status  ' 

Idaho  

Illinois  

Indiana  

Iowa    

If  single  status^ 

Kansas  

If  single  status  ' 

Kentucky      

Louisiana   

If  single  status'' 

Maine  

If  single  status  ' 

Maryland  

Massachusetts    

Michigan        

Minnesota  

If  single  status  ^ 

Mississippi  

Missouri       

Montana         

Nebraska  

If  single  status  '   

Nevada  

New  Hampshire  

New  Jersey  

If  Single  status'' 

New  Mexico         

If  single  status  '   

New  York  

If  single  status  '  

North  Carolina    

North  Dakota       

If  Single  status  ' 

Ohio  

Oklahoma  

If  Single  status  "'  

Oregon  

Pennsylvania       

Rhode  Island  '   

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah     

Vermont*  

Virginia       

Washington  

West  Virginia      

Wisconsin  


5 

0 

2  87 
4.5 
6 

2 
4 
4  75 

4  5 

5  2 
8 
0 
6 

7.2 
82 
7.8 

3  I 
34 

6  48 
68 

3  5 

6  25 
6 

2 
4 

4  5 
7 
485 

5  95 

4  4 

5  5 

7  25 
5 

6 

9 

365 

5.24 

0 

0 

1.4 

1.4 

3.2 

6 

4 

5  25 
6 

6  67 
8 

3  580 

5 

6  75 

9 

28 
26  5 

7 

0 

0 

0 

7 
25 

5 

0 

4 

6  37 


5 

0 

3,2 

7 

7 

4 

8 

4.75 

4,5 

5.95 

95 

0 

6 

82 

8.75 

82 

3 

3.4 

7.92 

7.92 

625 

645 

6 

4 

4 

7 

85 

485 

5.95 

4.4 

7.25 

7.25 

5 

6 
10 

5.24 

6.99 

0 

0 

1.75 

3.5 

6 

7.1 

5.25 

6.85 

7 

933 
1067 

4.295 

6.75 

6.75 

9 

2.8 
26.5 

7 

0 

0 

0 

7 
25 

5.75 

0 

4.5 

6.77 


5 

0 

3.74 

7 

7 

8 

8 

4.75 

4.5 

6.4 

9.5 

0 

6 

8.75 

875 

8.2 

3 

34 

898 

8  98 

6.25 

6.45 

6 

4 

6 

8.5 

85 

4  85 

595 

4,4 

7  25 

6 

5 

6 

11 

6  99 

6.99 

0 

0 

2  45 

5  525 

79 

6  85 

6  85 

7 

12 

12 

5012 

6.75 

6.75 

9 

2.8 

26.5 

7 

0 

0 

0 

7 

25 

5  75 

0 

6 

6.77 

5 

0 

504 

7 

7  • 
93 
93 

4  75 

45 

64 

95 

0 

6 

8  75 
8  75 
82 
3 

34 
898 
8  98 
6  45 
6  45 
6 

6 
6 

85 
85 

4  85 

5  95 
44 
8 

8 
5 
6 
11 
6' 
6 
0 
0 

6  37 
6  37 
82 
82 

6  85 
685 

7  75 
12 

12 

7  228 
675 
6  75 
9 

28 
26  5 

7 

0 

0 

0 

7 
25 

575 

0 

65 

6  77 


99 
99 
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State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  2000— Continued 

[The  following  table  is  to  be  used  to  determine  the  State  marginal  tax  rates  for  calculation  of  the  RIT  allowance  as  prescn&ed  <-  §  302-'-'  8'e  "2) 
This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  dunng  calendar  year  2000,' 

Marginal  tax  rates  (stated  ;n  percents)  for  the  earned  income  amounts  specified  m  each  column  '  = 


State  for  districts 


$20  000- 

S24  999 


$25  000- 

S49  999 


$50  000- 

S74  999 


$75,000  and 

over 


Wyoming 


■  Earned  income  amounts  that  fall  between  the  income  brackets  shown  m  this  table  le  g  S24  999  45  $49  999  ~5  s-iOj^c  be  -oj^oec  'c  'ne 
nearest  dollar  to  determine  the  marginal  tax  rate  to  be  used  m  calculating  the  RIT  allowance 

^If  the  earned  income  amount  is  less  than  the  lowest  mcome  bracket  shown  m  this  table  the  emplovmq  aaencv  sna  estab'  s'~  a"  aDD'ocate 
marginal  tax  rate  as  provided  in  §302-11  8(e)(2)(iO  ^    -       . 

3  This  rate  applies  only  to  those  individuals  certifying  that  they  will  fne  under  a  smgie  status  withi-^  the  States  where  f.ev  w!  pav  income  'axes 
All  other  taxpayers,  regardless  of  filing  status  will  use  the  other  rate  shown 

"The  income  tax  rate  for  Rhode  Island  is  26  5  percent  of  Federa'  income  tax  liability  tor  all  employees  Rates  s^own  a<^  a  perce^'  o'  Federa 
income  tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §  302-1 1  8(e){2)(iiii 

^The  income  tax  rate  for  Vermont  is  25  percent  of  Federal  income  tax  liability  for  all  employees  Rates  s-iow  as  a  peroe'"  •-'  Federa  ncor^e 
tax  liability  must  be  converted  to  a  percent  of  income  as  provided  m  §302-1 1  8(e)(2HNii 

Appendix  C  to  Part  302-17— Federal  Tables  for  RTF  Allowance— Year  2 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  2001 

[The  following  table  is  to  be  used  to  determine  the  Federal  margma  tax  rate  for  Year  2  for  computation  of  the  RIT  allowance  as  prescnpeo  m 
§302-11  8(e)(1)  This  table  IS  to  t>e  used  for  employees  whose  Year  1  occurred  dunng  calendar  vear<;  1991  1992  1993  1994  1995  1996 
1997    1998.  1999  or  2000  1 


Marginal 
tax  rate 

(percent) 


Single  taxpayer 


Heads  of  households 


Over 


But  not  over 


Over 


But  not  over 


Mamed  Fi'mg  jointlyqulifymg 
widows  &  widowers 


Mamed  filing  separately 


Over 


But  not  over 


Over 


But  not  over 


15  . 
28  .. 
31  .. 
36  . 
39  6 


S7  582 
35  363 

77,472 
154,524 
317,548 


S35  363 

77.472 

154,524 

317,548 


$13,905 

51  016 
116612 
180,660 
324  522 


$51,016 
116612 
180  660 
324522 


S18061 

$65,011 

S8  742 

S32  028 

65  011 

133818 

32  028 

65  470 

133,818 

•93  566 

65470 

99  363 

193  566 

323455 

99  363 

169  1X 

323  455 

169.100 

Appendix  D  to  Part  302-17— Puerto  Rico  Tax  Tables  for  RTT  Allowance 

Puerto  Rico  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1998 

[The  following  table  is  to  be  used  to  determine  the  Puerto  Rico  marginal  tax  rate  for  computation  of  the  Rit  allowance  as  prescnt)ed  m  §302- 

11  8(ei(4)(,i  ■ 


Margma'  tax  rate 
(percent) 

Single  tiling  status 

Any  other  filing 

status 

Over           Bui  not  over 

Over           But  not  over 

12  

S25  000 

18 

$25,000 

31   

$25  000 

S25  000  '■ 

50  000 

SC'OOC 

33  

50  000 

Dated  October  .10  2001 
Stephen  A.  Perry. 

Administrator  of  General  St^nicps 

[FR  Doc,  01-27764  Filed  11-19-01.  8  45  am] 

BILLING  CODE  6820-34-P 


VOL 
66 


ISS 


NO 


20 


2001 


UMI 


Tuesday, 
November  20.  2001 


®  F=i 


Part  m 

Environmental 
Protection  Agency 

40  CFR  Part  148  et  al. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148,  261,  268,  271,  and 
302 

[SWH-FRL-7099-2] 

RIN  2050-AE49 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste:  Inorganic  Chemical 
Manufacturing  Wastes;  Land  Disposal 
Restrictions  for  Newly  Identified 
Wastes;  and  CERCLA  Hazardous 
Substance  Designation  and  Reportable 
Quantities 

AGENCY:  Kn\  ir  uimontal  Protection 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 

.Agency  (EPA)  is  li.sting  as  hazardous 
three  wastes  generated  from  inorganic 
chemical  manufac  taring  processes.  EPA 
IS  promulgating  these  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  (RCR.,Aj.  which  directs 
EPA  to  determine  whether  certain 
wastes  generated  bv  inorganic  chemical 
manufacturing  industries  mav  present  a 
substantial  hazard  to  human  health  or 
the  environment.  The  effects  of  listing 
these  three  wastes  as  hazardous  are  to 
subject  them  to;  cnmprehensi\e 
management  and  treatment  standards 
under  Subtitle  C  of  RCRA;  and 
t^mergency  notification  requirements  for 
releases  to  the  environment  under  the 
f^)mprehensive  p;n\ironmental 
Response.  Compensation,  and  Liabilitv 
Act  (CERCLA!  This  final  rule  also  adds 
the  to.xic  constituents  found  in  the 
wastes  being  listed  as  hazard(uis  to  the 
list  of  constituents  that  serves  as  the 
basis  for  classifying  wastes  as  hazardous 
and  establishing  treatment  standards  for 
the  wastes  Additionallw  EPA  is  making 
final  determinations  not  to  list  the 
remainder  of  w'astes  generated  by 
inorganic  chemical  manufacturing 
processes  that  were  described  in  our 
proposed  listing  determination. 

Finally.  EPA  is  applying  universal 
treatment  standards  (UTS)  under  the 
Land  Disposal  RestrK:tions  program  to 
the  inorganic  chemical  manufacturing 
wastes  listed  in  this  rulemaking.  The 
listed  wastes  must  be  treated  to  meet 
these  treatment  standards  for  specific 
constituents  prior  to  land  disposal. 

At  this  time,  however,  we  are 
deferring  final  action  on  all  elements  of 
the  proposal  related  to  manganese, 
including  the  proposal  to  add 
manganese  to  Appendix  V'll  of  40  CFR 
261  as  a  basis  for  listing  K178,  to  add 
manganese  to  Appendix  VIII  of  40  CFR 


261 .  to  add  manganese  to  the  UTS  and 

to  the  BOAT  standards  for  F039.  and  to 
set  an  RQ  standard  in  §  302.4  for 

manganese. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  20.  2002. 

ADDRESSES:  Supporting  materials  to  this 
final  rule  are  available  for  viewing  in 
the  RCFLA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I.  First  Floor. 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  Docket 
Identification  Number  is  F-2001-ICMF- 
FFFFF.  The  RIC  is  open  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
docket  index  and  some  supporting 
materials  are  available  electronically. 
See  the  beginning  of  the  Supplementary 
Information  section  for  information  on 
accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  or 
TDD  (800)  553-7672  (hearing  impaired) 
In  the  Washington,  DC,  metropolitan 
area,  call  (703)  920-9810  or  TDD  (703) 
412-3323.  For  information  on  specific 
aspects  of  the  rule,  contact  Ms.  Gwen 
DiPielro,  Office  of  Solid  Waste  (5304W). 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  [E-mail  address 
and  telephone  number: 
dipietro.gwen@epa.gov  (703-308- 
8285).]  For  technical  information  on  the 
CERCLA  aspects  of  this  rule,  contact 
Ms.  Lynn  Beasley,  Office  of  Emergency 
and  Remedial  Response  (5204Gj,  U.S. 
Environmental  Protection  Agenty,  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460,  [E-mail  address 
and  telephone  number: 
henslev  Ivnnvfpa  ejov  (703-603-9086).) 
SUPPLEMENTARY  INFORMATION:  Whenever 
"we"  is  used  throughout  this  document, 
it  refers  to  the  Environmental  Protection 
Agency  (EPA). 

The  docket  index  and  some 
supporting  documents  in  the  docket  for 
this  proposal  are  available  in  electronic 
format  on  the  Internet  aV.<http:// 
iwtat'.  epa.gov/epaoswer/hazwaste/id/ 
in  orch  em/pr2000  .htin>. 

We  will  keep  the  official  record  for 
this  action  in  paper  form.  The  official 
record  is  the  paper  record  maintained  at 
the  RCIRA  information  Center,  also 
referred  to  as  the  Docket,  at  the  address 
provided  in  the  ADDRESSES  section  at 
the  beginning  of  this  dcjcument. 


Acronyms  Used  in  the  Rule 

AWQC— Ambient  Water  Quality  Criteria 
BDAT — Best  Demonstrated  Available 

Technology 
BHP — Biodegradation,  hydrolysis,  and 

photolysis 
CERC^LA — Comprehensive 

Environmental  Response, 

Compensation,  and  Liability  Act 
CFR — Code  of  Federal  Regulations 
CMBST — C^ombustion 
CWA— Clean  Water  Act 
DAF — Dilution  and  attenuation  factor 
ED — Environmental  Defense 
EPA/USEP A— United  States 

Environmental  Protection  Agency 
HSWA — Hazardous  and  Solid  Waste 

Amendments 
HWIR — Hazardous  Waste  Identification 

Rule 
HQ — Hazard  quotient 
HBL— Health-based  level 
ICP — Inductively  Coupled  Plasma 
IRIS — Integrated  Risk  Information 

System 
Kj — Soil-water  distribution  coefficients 
kg — Kilogram 

LDR — Land  Disposal  Restrictions 
mg — Milligrams 
MT — Metric  ton 
MTR — Minimum  technology 

requirement 
ng — Nanograms 
NPDES— National  Pollutant  Discharge 

Elimination  System 
NPR\t — Notice  of  Proposed  Rulemaking 
NRC — National  Response  Center 
NTTAA — National  Technology  Transfer 

and  Advancement  Act  of  1995 
OSWER— Office  of  Solid  Waste  and 

Emergency  Response 
PDF — Probability  density  function 

ppm — Parts  per  million 
RFA— Regulatory  Flexibility  Act 
RfD — Reference  dose 
RQ— Reportable  Quantity 
RCR.^ — Resource  Conservation  and 

Recovery  Act 
RIC — RCRA  Information  Center 
SBREFA — Small  Business  Regulatory 

Enforcement  Fairness  Act  of  1996 
SPLP — Synthetic  Precipitation  Leaching 

Procedure 
TCDD— 2.3,7,8-Tetrachlorodibenzo-p- 
dioxin 
TEQ — Toxicity  equi\alence 
TC — Toxicity  Characteristic 
TCLP — Toxicity  Characteristic  Leaching 

Procedure 
TSDF — Treatment,  storage,  and  disposal 

facility 
ng — Micrograms 
UMRA — Unfunded  Mandates  Reform 

Act  of  1995 
UTS — Universal  treatment  standards 
use— United  States  Code 
WHO— World  Health  Organization 
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I,  Overview 

A.  Who  Will  Be  Affected  bv  This  Final 
Rule? 

Today's  final  action  will  affect  those 
who  handle  the  wastes  that  we  are 
adding  to  EP.-\'s  list  of  hazardous  wastes 
under  the  RCRA  program.  This  action 
also  will  affect  entities  that  need  to 
respond  to  releases  of  these  wastes  as 


CERCLA  hazardous  substances.  These 
potentially-affected  entities  are 
described  in  detail  in  the  Economics 
Background  Document  placed  in  the 
docket  in  support  of  today's  final  rule. 
A  summary  is  shown  in  fable  I — 1 
below: 

Table  1—1:  Summary  of  Facilities 
Potentially  Affected  by  the  US 
EPA's  2000  Inorganic  Chemical 
Manufacturing  Waste  Listing 
Final  Rule 


SIC 
Code/ 
NAIC 
Code 


Industry  Sector 
Name 


Numt)er  of 
U  S  Rel- 
evant Inor- 
ganic Mfg 
Facilities 


2816/ 

Inorganic  Pig- 

1 

325131 

ments'lngoranlc 
Dye  and  Pigment 
Manutacturing 

2819/ 

Industnal  Inorganic 

'3 

325188 

Chemicals  not 
elsewhere  classi- 
fied/Other 

'Other  SICNAICS  codes  may  be  used  by 

impacted  facilities  (e  g    3339/33314191 

The  list  of  potentially  affected  entities 
in  the  above  table  mav  not  be 
exhaustive  Our  aim  is  to  provide  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  those  entities  that  we  are 
aware  of  that  potentially  could  be 
affected  by  this  action.  However,  this 
action  may  affect  other  entities  not 
listed  in  the  table.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  40  CFR 
parts  260  and  261  carefully  in  concert 
with  the  final  rules  amending  these 
regulations  that  are  found  at  the  end  of 
this  Federal  Register  document.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  section  entitled 
FOR  FURTHER  INFORMATION  CONTACT. 

B.  What  Is  the  "Readable  Regulations' 
Format? 

Today's  preamble  and  regulations  are 
written  in  "readable  regulations" 
format.  The  authors  tried  to  use  active 
rather  than  passive  voice,  plain 
language,  a  question-and-answer  format, 
the  pronouns  "we"  for  EPA  and  "you" 
for  the  owner/generator,  and  other 
techniques  to  make  the  information  in 
today's  rule  easier  to  read  and 
understand.  This  format  is  part  of  our 
efforts  toward  regulator}-  improvement. 
We  believe  this  format  helps  readers 
understand  the  regulations,  which 
should  then  increase  compliance,  make 
enforcement  easier,  and  foster  better 
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relationships  between  EPA  and  the 
regulated  community. 

C.  What  Are  the  Statuton'  Authorities 
for  This  Final  Rule? 

Today's  hazardous  waste  regulations 
are  promulgated  under  the  authority  of 
sections  2002(a).  3001(b),  3001(e){2'). 
3004(d)-(m)  and  3007(a)  of  the  Solid 
Waste  Disposal  Act.  42  U.S.C.  6912(a). 
6921(b)  and  (ei(2),  6924(d)-(m)  and 
6927(a),  as  amended  several  times,  most 
importantly  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
These  statutes  commonly  are  referred  to 
as  the  Resource  Conser\'ation  and 
Recovery  Act  (RCRA),  and  are  codified 
at  Volume  42  of  the  United  States  Code 
(U.S.C),  sections  6901  to  6992(k)  (42 
U.S.C.  6901-6992(k)). 

Section  102(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  42  U.S.C.  9602(a)  is  the 
authority  under  which  the  CERCLA 
aspects  of  this  nale  are  promulgated. 

D  How  Does  the  ED  v  Whitman 
Consent  Decree  Impact  This  Final  Rule'' 

The  1984  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  RCRA  require 
EPA  to  make  listing  determinations  for 
several  specified  categories  of  wastes, 
including  "inorganic  chemical  industn' 
wastes"  (see  RC.KA  section  3001(e)(2)). 
In  1989.  Environmental  Defense  (ED) 
filed  a  lawsuit  to  enforce  the  statutory 
deadlines  for  listing  decisions  in  RCRA 
section  3001(e)(2)  {ED\.  Whitman; 
D  DC.  Civ.  No.  89-0598)  To  resolve  the 
listing  issues  in  the  case.  ED  and  EPA 
entered  into  a  consent  decree,  which 
has  been  amended  several  times  to 
revise  deadlines  for  EPA  action. 
Paragraph  l.g  (as  amended)  of  the 
Consent  Decree  addresses  the  inorganic 
chemical  industry: 

EPA  shall  promulgate  a  final  listing 
determination  for  inorganic  chemical 
industry  wastes  on  or  before  October  31, 
2001.  This  listing  determination  shall  be 
proposed  for  public  comment  on  or  before 
August  30,  2000.  The  listing  determination 
shall  include  the  following  wastes:  sodium 
dichromate  production  wastes,  wastes  from 
the  dry  process  for  manufacturing 
phosphoric  acid,  phosphorus  trichloride 
production  wastes,  phosphorus  pentasulfide 
production  wastes,  wastes  from  the 
production  of  sodium  phosphate  from  wet 
process  phosphoric  acid,  sodium  chlorate 
production  wastes,  antimony  oxide 
production  wastes,  cadmium  pigments 
production  wastes,  barium  carbonate 
production  wastes,  potassium  dichromate 
production  wastes,  phenyl  mercuric  acetate 
(iroduction  wastes,  boric  acid  production 
wastes,  inorganic  hydrogen  cyanide 
production  wastes,  and  titanium  dioxide 
production  wastes  (except  for  chloride 
process  waste  solids).  However,  such  listing 


determinations  need  not  include  any  wastes 
which  are  excluded  from  hazardous  waste 
regulation  under  section  3001(b)(3)(A)(ii)  of 
RCRA  and  for  which  EPA  has  determined 
that  such  regulation  is  unwarranted  pursuant 
to  section  3001fb)(3)(C)  of  RCRA. 

Today's  final  rule  satisfies  EPA's  duty 
under  paragraph  l.g  to  promulgate 
listing  determinations  for  inorganic 
chemical  industry  wastes.  Moreover, 
compliance  with  the  Consent  Decree 
fulfills  EPA's  duty  to  make  listing 
determinations  for  the  inorganic 
chemical  industry  under  section 
3001(e)(2)  of  RCRA. 

II.  Summary  of  Today's  Action 

In  today's  notice.  EPA  is  promulgating 
regulations  that  add  three  wastes 
generated  by  or  closely  related  to  the 
inorganic  chemicals  industries  to  the 
list  of  hazardous  wastes  in  40  CFR 
261.32.  Below  are  the  wastestreams  EPA 
is  listing  as  hazardous  with  their 
corresponding  EPA  Hazardous  Waste 
Numbers. 

K176     Baghouse  filters  from  the 
production  of  antimony  oxide, 
including  filters  from  the 
production  of  intermediates  (e.g., 
antimonv  metal  or  crude  antimony 
oxide).  (E)'- 
K177     Slag  from  the  production  of 
antimony  oxide  that  is 
speculatively  accumulated  or 
disposed,  including  slag  from  the 
production  of  intermediates  (e.g., 
antimony  metal  or  crude  antimony 
oxide).  (T) 
K178     Solids  from  manufacturing  and 
manufacturing-site  storage  of  ferric 
chloride  from  acids  formed  during 
the  production  of  titanium  dioxide 
using  the  chloride-ilmenite  process. 
(T) 

EPA  is  listing  these  wastes  as 
hazardous  based  on  the  criteria  set  out 
in  40  CFR  261.11.  As  described  in  the 
September  14.  2000  proposed  rule  (65 
FR  55684),  we  assessed  and  considered 
these  criteria  for  each  of  the  residuals 
generated  by  the  inorganic  chemicals 
industries  to  determine  which  wastes 
warranted  listing.  This  process  involved 
reviewing  more  than  1 70  categories  of 
residuals  generated  in  the  14  inorganic 
chemical  manufacturing  sectors. 
Because  of  the  large  number  of 
residuals,  we  first  determined  whether 
any  of  these  residuals  fell  outside  the 
scope  of  our  Consent  Decree  obligations. 
We  then  evaluated  the  risks  posed  by 
each  of  the  remaining  residuals.  In  some 


'  ■  As  per  40  CFR  261 .3(b).  the  code  (E)  indicates 
that  this  waste  is  being  listed  because  it  exhibits  the 
toxicity  characteristic;  the  code  (T).  designated  for 
K176  and  K177.  indicates  that  these  wastes  are 
being  listed  because  they  are  toxic  wastes. 


cases  we  used  quantitative  or  qualitative 
screening  methods.  For  18  wastes  we 
conducted  full-scale  modeling  to  predict 
risks. 

After  assessing  public  comments 
submitted  in  response  to  our  proposal, 
we  are  finalizing  hazardous  waste 
listings  for  the  three  wastes  notsd  above. 
Two  of  the  wastes  were  evaluated  using 
full-scale  risk  assessment  modeling  and 
the  resultant  hazardous  waste  listings 
for  these  wastes  are  finalized  based  on 
40  CFR  261.11(a)(3).  The  remaining 
waste  (K176)  warrants  listing  based  on 
40  CFR  261.11(a)(1)  because  it  exhibits 
hazardous  waste  characteristics. 

Upon  the  effective  date  of  today's 
final  rule,  wastes  meeting  the  listing 
descriptions  will  become  hazardous 
wastes  and  must  be  managed  in 
accordance  with  RCRA  subtitle  C 
requirements.  (Based  on  our  data, 
residuals  newly  listed  as  K176  exhibited 
one  or  more  of  the  hazardous  waste 
characteristics  prior  to  the  effective  date 
of  today's  rule.  and.  as  such,  currently 
are  subject  to  hazardous  waste  control.) 
Also,  please  note  that  the  listing  for 
K178  becomes  has  a  different  effective 
date;  it  does  not  become  effective  until 
authorized  states  revise  their  programs 
to  add  the  listing.  With  certain  limited 
exceptions,  residuals  from  the 
treatment,  storage,  or  disposal  of  these 
newly  listed  hazardous  wastes  also  will 
be  classified  as  hazardous  wastes 
pursuant  to  the  "derived-from"  rule  (40 
CFR  261.3(c)(2)(i)).  Also,  with  certain 
limited  exceptions,  any  mixture  of  a 
listed  hazardous  waste  and  a  solid  waste 
is  itself  a  RCRA  hazardous  waste  (40 
CFR  261.3(a)(2)(iii)  and  (iv).  "the 
mixture  rule"). 

Today's  rule  also  takes  final  action  on 
decisions  not  to  list  as  hazardous,  as 
discussed  in  the  proposal,  the  wastes 
from  the  following  sectors: 
— wastes  from  the  production  of 

antimony  oxide  (with  the  exception  of 

baghouse  filters — K176.  and  slag — 

K177) 
— wastes  from  the  production  of  barium 

carbonate 
— wastes  from  the  production  of  boric 

acid 
— wastes  from  the  production  of 

cadmium  pigments 
— wastes  from  the  production  of 

hydrogen  cyanide 
— wastes  from  the  production  of  phenyl 

mercuric  acetate 
— wastes  from  the  production  of 

phosphoric  acid 
— wastes  from  the  production  of 

phosphorous  trichloride 
— wastes  from  the  production  of 

phosphorous  pentasulfide 
— wastes  from  the  production  of 

potassium  dichromate 
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— wastes  from  the  production  of 
sodium  chlorate 

— wastes  from  the  production  of 
sodium  dichromate 

— wastes  from  the  production  of 
sodium  phosphate 

— wastes  from  the  production  of 
titanium  dioxide  (with  the  exception  of 
a  related  waste  from  subsequent 
manufacture  of  ferric  chloride  acid — 
K178) 

Descriptions  of  the  specific 
wastestreams  can  be  found  in  the  listing 
background  documents  for  each  sector, 
available  in  the  docket  for  the 
rulemaking.  Responses  to  relevant 
comments  regarding  these  listings  can 
be  found  in  the  Response  to  Comments 
Background  Document,  also  available  in 
the  docket. 

We  also  are  promulgating  other 
changes  to  the  RCRA  regulations  as  a 
result  of  the  final  listing  determinations. 
These  changes  include  adding 
constituents  to  Appendix  VII  of  part 
261,  and  setting  land  disposal 
restrictions  for  the  newly  listed  wastes. 
We  are  adding  the  following 
constituents  to  Appendix  VII  of  40  CFR 
261  due  to  the  fact  that  these 
constituents  serve  as  the  basis  for  new 
listings  and  can  pose  hazards  to  human 
health  and  the  environment;  arsenic  and 
lead  {K176).  antimony  {K177),  and 
thallium  (K178).  Section  IV.E  of  today's 
rule  describes  the  changes  to  the  land 
disposal  restrictions  establishing 
treatment  standards  for  the  specific 
constituents  in  the  newly-listed 
hazardous  wastes. 

As  explained  below  in  section  IV. B., 
we  are  deferring  final  action  on  all 
elements  of  our  proposal  that  are 
specifically  related  to  the  waste 
constituent  manganese.  We  received 
numerous  comments  related  to  the  risk 
associated  with  manganese  and  the 
economic  impact  to  many  industries, 
including  the  steel  industry,  of  adding 
manganese  to  the  Universal  Treatment 
Standards  requirements  and  to  40  CFR 
261.  Appendix  VIII.  Although  we 
continue  to  believe  that  manganese 
poses  significant  issues  that  ultimately 
should  be  resolved,  the  court-ordered 
schedule  under  which  we  are  operating 
provides  us  with  no  fiexibility  to  take 
additional  time  to  explore  these  topics 
more  fully.  As  a  result,  we  have  chosen 
to  defer  final  action  on  adding 
manganese  to  Appendix  VII  of  40  CFR 
261  as  a  basis  for  listing  K178:  on 
adding  manganese  to  Appendix  VIII  of 
40  CFR  261;  on  adding  manganese  to  the 
treatment  standards  for  K178.  to  the 
UTS  and  to  the  BDAT  standards  for 
F039;  and  on  setting  an  RQ  standard  in 
§302.4  for  K178  that  addresses 
manganese. 


Also  as  a  result  of  this  final  rule,  these 
listed  wastes  become  hazardous 
substances  under  CERCLA  Therefore, 
in  today's  rule  we  are  designating  these 
wastes  as  CERCLA  hazardous 
substances,  and  adjusting  the  one- 
pound  statutory-  default  RQs  for  two  of 
these  wastestreams  (K176  and  K177). 
The  CERCLA  RQ  adjustments  for  the 
K176  and  K177  wastes  were  proposed  in 
the  September  14,  2000  proposed  rule 
(65  FR  55684.  55773-55774)  We  did 
not  propose  an  adjusted  RQ  for  Kl  78  at 
that  time  because  we  had  not  yet 
developed  a  "waste  constituent  RQ  "  for 
manganese,  one  of  the  constituents  of 
concern  in  the  K178  waste.  Thus  we  are 
finalizing  the  statutory  default  RQ  for 
K178  and  are  not  finalizing  an  RQ 
adjustment  for  K178  in  todays  rule 
These  changes  are  described  in  section 
Vn  of  today's  final  rule 

m.  Summary  of  Proposed  Rule 

In  the  September  14,  2000  proposed 
rule  (65  FR  55684),  EPA  proposed  to  list 
three  wastes  generated  by  the  inorganic 
chemicals  manufacturing  industries  as 
hazardous  wastes  under  RCRA.  The 
wastes  that  we  proposed  to  list  as 
hazardous  were: 

•  K176 — Baghouse  filters  from  the 
production  of  antimonv  oxide. 

•  K177 — Slag  from  the  production  of 
antimony  oxide  that  is  disposed  of  or 
speculatively  accumulated 

•  K178 — Non-exempt, 
nonwastewaters  from  the  production  of 
titanium  dioxide  by  the  chloride- 
ilmenite  process  (this  listing  does  not 
apply  to  chloride  process  waste  solids 
from  titanium  tetrachloride  production 
exempt  under  section  261.4(b)(7)). 

A  summary  of  these  proposed  listing 
determinations  is  presented  below 
More  detailed  discussions  are  provided 
in  the  preamble  to  the  proposed  rule 
and  in  the  Background  Documents 
included  in  the  docket  for  the  proposed 
rule. 

In  cormection  with  the  proposed  K178 
listing,  EPA  proposed  to  amend 
Appendix  VIII  of  40  CFR  261  to  add 
manganese  to  the  list  of  hazardous 
constituents. 

We  proposed  to  establish  treatment 
standards  for  each  of  the  three  candidate 
listings.  We  also  proposed  to  add 
manganese  to  the  Universal  Treatment 
Standards  (LTS)  Table  in  268.48  and  to 
the  F039  treatment  standards  applicable 
to  hazardous  waste  landfill  leachate 
The  effect  of  adding  manganese  to  the 
UTS  Table  would  be  to  require  all 
characteristic  hazardous  wastes  that 
contain  manganese  as  an  underlying 
hazardous  constituent  above  the  UTS 
level  to  be  treated  for  manganese  prior 
to  land  disposal. 


We  proposed  to  add  the  three 
candidate  hazardous  wastes  to  the  list  of 
CERCLA  hazardous  substances  We  also 
proposed  adjusted  Reportable 
Quantities  (RQs)  for  two  of  the  wastes 
(Kl76andKl77). 

A.  What  Wastes  Associated  With  the 
Inorganic  Chemicals  Manufacturing 
Industries  Were  Determined  To  Be 
Outside  the  Scope  of  the  Consent  Decree 
for  the  Proposed  Rule'' 

As  explained  in  the  preamble  to  the 
proposed  rule,  the  Consent  Decree  does 
not  tell  EPA  which  specific  inorganic 
chemical  manufacturing  wastes  it  must 
evaluate,  although  it  does  identify 
sectors  to  be  assessed  Paragraph  l.g  of 
the  Consent  Decree  contains  or^ 
exemption  (from  the  Agency's  listing 
determination  obligation)  for  wastes 
found  to  be  exempt  from  hazardous 
waste  regulation  in  previous  EPA 
actions  implementing  the  so-called 
"Bevill  exemptions"  for  mineral 
processing  wastes 

After  identifying  all  of  the  residuals 
associated  with  inorganic  chemical 
manufacturing  through  data  collection 
and  facility  investigations,  we  reviewed^ 
the  list  of  residuals  and  determined  the 
scope  of  our  efforts.  We  found  that  some 
residuals  are  exempt    Bevill"  wastes 
and  we,  therefore,  did  not  need  to 
address  them  '  We  found  that  other 
wastes  are  associated  with  the 
manufacture  of  other  materials  and  not 
associated  with  the  inorganic  chemical 
manufacturing  processes  identified  in 
the  Consent  Decree  With  few 
exceptions,  we  chose  not  to  evaluate 
any  wastes  that  are  outside  the  scope  of 
the  Consent  Decree 

Wastes  generated  by  each  of  the 
inorganic  chemical  manufactunng 
industries  that  we  detei mined  to  be 
outside  the  scope  of  the  Consent  Decree 
and,  therefore,  did  not  evaluate  for  the 
proposed  rule  are  identified  and 
described  in  the  discussions  of  sector- 
specific  listing  determination  rationales 
presented  in  section  III  F  of  the 
proposed  rule  (65  FR  55701.  September 
14,  2000).  Except  as  discussed  below  in 
this  preamble,  we  received  no 
comments  that  persuaded  us  to  change 
our  positions  on  any  of  our  proposed 
findings  on  the  scope  of  the  Consent 
Decree 


Bevill  exempt  wastes  include  wastes  generated 
by  mining  operations  that  are  produced  during 
extraction  and  t>eneficiation  operations  and  an 
additional  20  categories  ot  wastes  generated  during 
mineral  processing  operations  that  EPA  has 
determined  meet  "high  volume/low  toxicity" 
catena  The  "BeviU  "  exemptions  are  codified  at  40 
CFR  261  4(b)(7). 
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B.  Which  Wastes  Did  EPA  Propose  To 
List  as  Hazardous? 

1.  Baghouse  Filters  From  the  Production 
of  Antimony  Oxide 

We  proposed  to  list  as  hazardous 
baghouse  filters  from  the  production  of 
antimony  oxide.  We  proposed  to  list 
this  waste  because  it  exhibits  one  or 
more  of  the  characteristics  of  hazardous 
waste,  and  the  waste  is  not  consistently 
managed  as  a  hazardous  waste  in 
compliance  with  RCRA  Subtitle  C 
regulations.  The  hazardous  waste  listing 
criterion  at  40  CFR  261.11(a)(1)  provides 
that  EPA  may  list  a  waste  as  hazardous 
based  upon  ttie  fact  that  it  exhibits  any 
of  the  hazardous  waste  characteristics. 
Sampling  and  analysis  undertaken  by 
EPA  for  this  nde  show  that  baghouse 
filters  from  the  production  of  antimony 
oxide  exhibit  the  toxicity  characteristic 
for  lead  and/or  arsenic,  information 
gathered  from  RCRA  §  3007 
questionnaire  responses  indicated  that 
of  the  four  antimony  oxide  production 
facilities  generating  baghouse  filters, 
none  designate  their  baghouse  filters  as 
hazardous  waste.  Twu  of  the  facilities 
send  their  baghouse  filters  to 
nonhazardous  waste  disposal  facilities. 
The  other  two  recycle  the  baghouse 
filters. 

EPA  proposed  to  list  baghouse  filters 
from  the  production  of  antimony  oxide 
solely  based  upon  the  fact  that  the  waste 
exhibits  the  toxicity  characteristic  and\ 
generators  are  not  complying  with 
hazardous  waste  regulations.  The 
Agency  did  not  conduct  risk  assessment 
modeling  to  estimate  potential  risks  to 
human  health  from  plausible  waste 
management  practices.  We  did  not  need 
to  model  risks  posed  by  lead  and  arsenic 
because  leachate  levels  for  these 
constituents  exceeded  the  toxicity 
characteristic  levels.  Moreover,  in 
analyzing  samples  nf  the  waste  collected 
by  EPA.  we  determined  that  antimony 
levels  in  the  waste  are  high  (total 
concentrations  can  equate  to  12%  of  the 
waste).  Leachate  levels  for  antimony  in 
baghouse  filters  are  up  to  48.000  times 
the  drinking  water  HBL.  In  the  preamble 
to  the  proposed  rule,  we  indicated  that 
such  high  levels  of  antimony  would 
provide  a  long-term  source  of  the  metal 
for  leaching  into  ground  water  and 
would  likely  result  in  risk  if  modeled. 

2.  Antimony  Slag  That  Is  Speculatively 
Accumulated  or  Disposed 

We  proposed  to  list  as  hazardous 
waste  slag  from  the  production  of 
antimony  oxide  that  is  disposed  of  or 
speculatively  accumulated.  We  based 
our  decision  to  list  this  waste  as 
hazardous  on  the  results  of  modeling  of 
an  on-site  industrial  landfill  disposal 


scenario  and  a  ground-water  exposure 
pathway.  Our  modeling  showed 
significant  risk  for  antimony  with  a 
hazard  quotient  •*  of  9.4  for  life-time 
non-cancer  risk  for  an  exposed  child. 
The  antimony  hazard  quotient  for  adult 
non-cancer  risk  is  4.5. 

As  explained  in  the  preamble  to  the 
proposed  rule,  our  modeling  approach 
for  the  risk  assessment  assumed  that  the 
antimony  slag  is  placed  in  an  unlined. 
industrial  landfill.  At  the  time  of 
proposal,  we  knew  of  one  antimony 
oxide  production  facility  that  was 
speculatively  accumulating  the  slag, 
storing  the  waste  in  drums  over  several 
years.  The  facility  operating  permit 
issued  by  the  state  mining  program 
required  construction  of  a  lined  on-site 
land-based  unit  for  storing  the  waste  in 
the  future.  We  did  not  take  into  account 
the  liner  described  in  the  mining  permit 
because  our  most  recent  information  at 
that  time  indicated  that  construction 
had  not  yet  been  initiated  and  we 
believed  that  it  was  feasible  that  the 
facility  could  instead  choose  to  landfill 
the  waste  offsite.  We  also  noted  more 
general  concerns  regarding  the 
uncertain  efficacy  of  engineered  liners 
over  the  modeled  risk  assessment 
period,  which  covers  10,000  years.  (See 
65  FR  55703  for  additional  details.) 

In  addition  to  the  risk  assessment 
results,  our  proposed  listing 
determination  was  based  on  the  high 
total  concentrations  of  antimony  in  this 
waste.  Our  sampling  and  analysis 
results  showed  that  the  antimony  levels 
in  the  slag  exceed  ten  percent  (up  to 
127,000  mg/kg)  of  one  waste,  by  weight. 
The  SPLP  antimony  concentration 
exceeds  the  drinking  water  HBL  by  a 
factor  greater  than  35,000.  We  also 
considered  the  fact  that  antimony  is 
persistent  in  the  environment  and  will 
not  degrade. 

3,  Non- wastewaters  From  The 
Production  of  Titanium  Dioxide  by  the 
Chloride-Ilmenite  Process 

We  proposed  to  list  as  hazardous 
waste  certain  solid  wastes  generated 
from  the  production  of  titanium  dioxide 
using  the  chloride-ilmenite  process.  The 
proposed  listing  covered  wastes 
generated  at  three  facilities  and 
included  three  components  in  the 
commingled  solids  stream:  (1)  Coke  and 
ore  solids  removed  from  the  gaseous 
titanium  tetrachloride  process  stream 
commingled  with  a  non-exempt 
vanadium  waste;  (2)  solids  removed 
from  ferric  chloride  acid,  if  removed 
from  the  acid  stream  after  the  initiation 


of  chemical  manufacturing  and/or 
ancillary  operations:  and  (3)  wastewater 
treatment  sludges,  to  the  extent  they  are 
generated  from  oxidation  and  finishing 
wastewaters. 

Our  risk  assessment  showed  potential 
significant  risks  to  human  health  and 
the  environment  from  two  constituents 
in  these  wastes,  manganese  and 
thallium,  when  managed  in  an 
industrial  solid  waste  landfill.  In  the 
case  of  manganese,  the  high-end  hazard 
quotient  for  risks  to  a  child  was  3.3.  The 
high-end  hazard  quotient  for  risk  to  a 
child  from  thallium  was  2.4.  Our 
qualitative  assessment  of  risks 
associated  with  a  municipal  solid  waste 
landfill  indicated  these  risks  might  be 
higher  by  an  order  of  magnitude. 
Similarly,  we  qualitatively  expressed 
concerns  regarding  measured  levels  of 
chlorinated  dioxins  and  furans  in  these 
wastes. 

We  proposed  to  limit  the  scope  of  the 
listing  to  the  non-exempt  portions  of 
these  wastes  (i.e..  the  portions  of  the 
wastes  not  covered  by  the  Bevill 
exemption).  We  did  not  extend  the 
scope  of  the  listing  to  include  exempt 
mineral  processing  wastes  associated 
with  the  chloride-ilmenite  process 
("chloride  process  waste  solids  from 
titanium  tetrachloride  production."  see 
40  CFR  261.4(b)(7)(S))-'.  As  explained  in 
the  preamble  to  the  proposed  rule,  all 
exempt  mineral  processing  wastes 
generated  by  inorganic  chemical 
manufacturing  facilities  are  outside  the 
scope  of  the  Consent  Decree  and  were 
not  evaluated  as  part  of  the  Agency's 
listing  determination  for  wastes 
generated  by  this  industry. 

C  Which  Constituents  Did  EPA  Propose 
To  Add  to  Appendix  VIII  of  40  CFR  part 
261? 

EPA  proposed  to  add  one  constituent, 
manganese,  to  the  list  of  hazardous 
constituents  at  40  CFR  part  261 . 
Appendix  VIII.  We  proposed  to  find  that 
manganese  was  a  constituent  of  concern 
in  the  titanium  dioxide  waste  that  EPA 
proposed  to  list  as  hazardous.  Based  on 
our  assessment  of  the  available  toxicity 
data,  we  believed  that  manganese  met 
the  §  261.11(a)  criteria  for  inclusion  on 
Appendix  VIII.  Therefore,  we  proposed 
to  add  manganese  to  Appendix  VIII  of 
40  CFR  261. 

D.  What  Was  the  Proposed  Status  of 
Landfill  Leachate  From  Previously 
Disposed  Wastes? 

We  proposed  to  amend  the  existing 
exemption  from  the  definition  of 


*  Hazard  quotient  i.s  defined  as  the  ratio  of  the 
cstimalacl  dose  of  a  given  chemical  to  an  individual 
Id  the  refei^nce  dose  for  that  chemical. 


'  See  65  FR  5.^750  for  a  more  detailed  explanation 
of  which  wastes  generated  during  the  production  of 
titanium  dioxide  are  pxemp!  mineral  processing 
wastes. 
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hazardous  waste  for  landfill  leachate 
generated  from  certain  previously 
disposed  hazardous  waste  (40  CFR 
261.4(b)(15))  to  include  leachate 
collected  from  non-hazardous  waste 
landfills  that  previously  accepted  the 
three  proposed  listed  wastes  (K176. 
K177.  K178).  We  proposed  to 
temporarily  defer  the  application  of  the 
proposed  new  waste  codes  to  such 
leachate  to  avoid  disruption  of  ongoing 
leachate  management  activities. 

The  Agency  proposed  the  deferral 
because  information  available  to  EPA  at 
the  time  indicated  that  each  of  the 
wastes  proposed  to  be  listed  as 
hazardous  may  have  been  managed 
previously  in  non-hazardous  waste 
landfills.  Leachate  derived  from  the 
treatment,  storage,  or  disposal  of  listed 
hcizardous  wastes  is  classified  as 
hazardous  waste  by  the  derived-from 
rule  in  40  CFR  261.3(c)(2).  Without  such 
a  deferral,  we  were  concerned  about 
forcing  pretreatment  of  leachate  even 
though  pretreatment  is  neither  required 
by  nor  needed  under  the  CWA. 

E.  What  Were  the  Proposed  Treatment 
Standards  Under  RCRA 's  Land  Disposal 
Restrictions  Standards? 

We  proposed  to  apply  existing 
universal  treatment  standards  (UTS)  for 
the  hazardous  constituents  of  concern 
that  were  found  to  be  present  at 
concentrations  exceeding  the  UTS  in  the 
proposed  listed  wastes.  We  proposed  to 
apply  the  UTS  to  these  wastes  because 
the  waste  compositions  were  found  to 
be  similar  to  other  wastes  for  which 
applicable  treatment  technologies  have 
been  demonstrated. 

For  K176  (baghouse  filters  from 
production  of  antimony  oxide),  we 
proposed  treatment  standards  requiring 
treatment  to  the  UTS  levels  for 
antimony,  arsenic,  cadmium,  lead,  and 
mercury.  For  K177  (slag  from  the 
production  of  antimony  oxide  that  is 
disposed  of  or  speculatively 
accumulated),  we  proposed  to  apply  the 
UTS  as  treatment  standards  for 
antimony,  arsenic  and  lead.  In  the  case 
of  both  K176  and  Kl  77,  we  requested 
data  and  comment  on  the  stabilization 
of  antimony,  given  that  available  data 
indicated  stabilization  was  effective 
treatment  for  wastes  with  initial 
antimony  concentrations  below  those 
found  in  K176  and  Kl  77. 

For  K178  (non wastewaters  from  the 
production  of  titanium  dioxide  by  the 
chloride-ilmenite  process),  we  proposed 
to  apply  the  UTS  as  treatment  standards 
for  thallium  and  the  chlorinated 
congeners  of  dibenzo-p-dioxin  and 
dibenzofuran.  In  addition,  we  proposed 
the  option  of  complying  with  the 
technology  standard  of  combustion 


(CMBST)  for  the  chlorinated  dibenzo-p- 
dioxin  and  dibenzofuran  constituents  in 
K178.  Since  Kl78  has  metal 
constituents  of  concern  which  would 
not  be  treated  by  the  combustion 
process  and  would  remain  in  the 
combustion  treatment  residual,  we 
proposed  to  retain  metal  treatment 
standards  for  all  circumstances 
(regardless  of  whether  or  not  the  waste 
is  treated  by  combustion).  This 
approach  would  require  facilities  to 
conduct  compliance  testing  and  analysis 
for  all  regulated  metal  constituents  in 
the  combustion  treatment  residuals 
prior  to  disposal. 

Universal  treatment  standards  were 
not  previously  developed  for 
manganese.  We  proposed  a  manganese 
treatment  standard  of  3.6  mg/L  TCLP, 
based  on  high  temperature  metals 
recover>'  technology.  We  also  requested 
comment  on  an  option  of  setting  a 
treatment  standard  for  manganese  in 
nonwastewater  forms  of  Kl  78  that  is 
identical  to  the  UTS  level  for  thallium 
(0.20  mg/L  TCLP.  based  on 
stabilization).  In  the  case  of  wastewater 
forms  of  K 178.  we  proposed  a  treatment 
standard  of  17.1  mg/L  manganese,  based 
upon  sedimentation  technology- 

We  proposed  to  add  the  proposed 
manganese  treatment  standard  to  the 
existing  treatment  standards  for  multi- 
source  leachate  (F039).  In  addition,  we 
proposed  to  add  manganese  to  the  LTS 
Table  at  40  CFR  268.48.  These  changes 
would  require  that  all  characteristic 
hazardous  wastes  that  contain 
manganese  as  an  underlying  hazardous 
constituent  above  the  UTS  are  treated 
for  manganese  before  land  disposal. 

In  the  case  of  hazardous  debris 
contaminated  with  proposed  K176. 
K177.  and  K178,  we  proposed  that  the 
provisions  in  40  CFR  268.45  apply  to 
treatment  and  disposal  of  hazardous 
debris.  Hazardous  debris  treated  in 
accordance  with  the  provisions  of  40 
CFR  268.45  may  be  land  disposed  in  a 
hazardous  waste  disposal  facility.  As  a 
result,  debris  contaminated  with 
proposed  K176,  K177,  and  K178  have  to 
be  treated  prior  to  land  disposal,  using 
specific  debris  treatment  technologies 
such  as  extraction,  destruction,  or 
immobilization.  Residuals  generated 
from  the  treatment  of  contaminated 
debris  would  have  to  meet  the 
applicable  LTS  limits  for  proposed 
K176,  K177,  andKl78. 

In  addition,  we  proposed  to  apply  the 
regulations  at  40  CFR  268.49  to 
hazardous  soil  contaminated  with 
proposed  K176,  Kl 77,  and  Kl78.  Soil 
contaminated  with  these  wastes  would 
have  to  be  treated  prior  to  land  disposal, 
meeting  either  alternative  treatment 
standards  (i.e.,  10  times  UTS  or  90 


percent  reduction  m  initial  constituent 
concentrations)  or  the  proposed 
standards  in  40  CFR  268.40. 

F  What  Risk  Assessment  Approach  Was 
Used  for  the  Proposed  Rule? 

We  conducted  human  health  risk 
analyses  to  support  our  proposed  listing 
determination  decisions  for  those 
inorganic  chemical  wastes  where  initial 
screening  analyses  indicated  that  further 
assessment  of  potential  human  health 
risks  was  necessary-  We  used  a  variety 
of  screening  methodologies  to  assess  a 
large  number  of  wastes.  This  approach 
was  necessary-  because  of  the  time 
constraints  imposed  by  the  Consent 
Decree  schedule  and  the  large  number 
of  wastes  that  needed  to  be  assessed 
However,  we  believe  that  the  screening 
methodologies  assessed  risks  ver\ 
conser\-atively  and  that  wastes  that  were 
screened  out"  are  not  likely  to  present 
significant  risks. 

We  estimated  risks  using  both 
"deterministic"  and  "probabilistic" 
human  health  risk  analyses.  A 
deterministic  analysis  produces  a  point 
estimate  of  risk  or  hazard  by  assigning 
a  single  value  to  each  parameter  used  in 
the  analysis  A  probabilistic  analysis 
generates  a  distribution  of  risk  or  hazard 
by  allowing  one  or  more  of  the 
parameters  to  take  on  more  than  one 
value,  as  determined  by  a  probability 
distribution.  We  used  probabilistic 
analysis  to  allow  us  to  quantify 
individual  risk  at  selected  percentiles  of 
the  risk  distribution  (for  example  50th 
percentile.  90th  percentile.  95th 
percentile).  We  based  our  listing 
decisions  on  the  probabilistic  risk 
estimates.  The  human  health  risks 
represent  incremental  risks  to  an 
individual  and  are  expressed  as 
estimates  of  excess  lifetime  cancer  risk 
for  carcinogenic  (cancer-causing) 
contaminants  and  hazard  quotients 
(HQs)  for  those  contaminants  that 
produce  other,  non-cancer,  health 
effects. 

The  human  health  nsk  assessments 
that  we  conducted  to  support  the 
inorganic  chemicals  listing 
determination  included  five  primary- 
tasks:  (1)  Conducting  screening  analyses 
and  establishing  whether  there  are 
constituents  of  concern  in  the  wastes 
that  warrant  further  analysis  to 
determine  their  risk  to  human  health; 
(2)  establishing  a  scenario  under  which 
constituents  of  concern  are  released 
from  a  waste  management  unit  and 
subsequently  are  transported  in  the 
environment  to  a  human  receptor;  (3) 
estimating  the  concentrations  of 
constituents  to  which  the  receptor  might 
be  exposed;  (4)  quantifying  the 
receptor's  exposure  to  constituents;  and 
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(5)  based  on  the  constituent's  toxicities, 
assessing  the  risks  to  the  receptor.  The 
establishment  of  exposure  scenario 
assumptions  depended  on  the  way  a 
particular  waste  is  managed.  For  wastes 
managed  on-site  (e.g.  disposed  of  in  an 
on-site  industrial  landfill),  we  based  our 
assessment  of  human  exposures  on  the 
plausibility  of  ground  water  being  used 
for  drinking  water  within  the  vicinity  of 
the  facility.  Where  possible,  we 
identified  site-specific  hydrogeological 
information  and  we  determined  actual 
distances  from  the  facility,  or  waste 
management  unit,  to  the  nearest  ground- 
water drinking  water  well.  If  we 
determined  that  no  drinking  water  wells 
could  plausibly  be  impacted  by  releases 
from  the  facility  {e.g..  we  found  that 
ground  water  was  not  a  viable  current 
or  future  drinking  water  resource),  we 
assumed  no  human  exposure  via  the 
ground-water  pathway.  In  the  case  of 
wastes  that  could  plausibly  be  managed 
off-site,  we  assumed  that  ground  water 
is  used  for  drinking  water  (or  could  be 
in  the  future)  and  we  used  national  data 
on  the  distribution  of  distances  from 
land  disposal  units  to  residential  wells 
to  assess  human  exposures  and  risk. 
The  preamble  to  the  proposed  rule 
provided  a  detailed  discussion  of  EPA's 
risk  assessment  for  the  inorganic 
chemicals  listing  determination  (see  65 
FR  55684).  A  full  description  of  all  risk 
analyses  conducted  in  support  of  our 
listing  determinations  finalized  in 
today  s  rule  can  be  found  in  the  risk 
assessment  background  documents 
available  in  the  rulemaking  docket.  (See 
'■Risk  Assessment  for  the  Listing 
Determinations  for  Inorganic  Chemical 
Manufacturing  Wastes."  August  2000.) 

rv.  What  Is  the  Rationale  for  Today's 
Final  Rule? 

A.  Final  "No  List"  Determinations 

The  Agency  proposed  not  to  list  as 
hazardous  any  of  the  wastes  from  twelve 
of  the  inorganic  chemical  manufacturing 
sectors  we  evaluated  for  the  proposed 
rule.  These  sectors  are:  Barium 
carbonate,  boric  acid,  cadmium 
pigments,  hydrogen  cyanide,  phenyl 
mercuric  acetate,  phosphorous  acid 
from  the  dry  process,  phosphorous 
pentasulfide.  phosphorous  trichloride, 
potassium  dichromate,  sodium  chlorate, 
sodium  dichromate  and  sodium 
phosphate  from  wet  phosphoric  acid 
production.  We  received  no  adverse 
comment  on  the  proposed  decisions  for 
these  wastes  and  did  not  independently 
learn  of  any  information  requiring  us  to 
change  our  position  on  any  of  these 
waste  categories.  Therefore,  we  are 
making  final  decisions  not  to  list  any 
wastes  from  these  inorganic  chemical 


manufacturing  sectors.  A  few 
commenters  asked  us  to  clarify  issues 
relating  to  these  determinations  that 
might  have  impacts  outside  the  scope  of 
this  rulemaking.  Responses  to  these 
comments  appear  in  the  Response  to 
Comments  document. 

The  Agency  mistakenly  referred  to  a 
selenium  "standard  "  (0.0050  mg/L)  in 
the  barium  carbonate  section  of  the 
preamble  for  the  proposed  rule  (65  FR 
55701.  September  14.  2000).  This 
selenium  level  is  more  appropriately 
referred  to  as  EPA's  recommended 
.Ambient  Water  Quality  Criteria  (AWQC) 
for  protection  of  freshwater  organisms 
from  chronic  effects  (63  FR  68353  as 
corrected  at  64  FR  19781).  EPA  issues 
the  criteria  for  selenium  and  other 
constituents  under  the  authority  of  the 
section  304(a)  of  the  Clean  Water  Act 
(CWA).  33  U.S.C.  1314(a)(1).  These 
recommended  criteria  provide  guidance 
for  States  and  Tribes  in  adopting  water 
quality  standards  under  section  303(d) 
of  the  CWA  (EPA-822-F-98-006. 
Compilation  of  National  Recommended 
Water  Quality  Criteria  and  EPA's 
Process  for  Deriving  New  and  Revised 
Criteria,  December  1998). 

We  also  explained  in  the  proposal 
that  we  had  evaluated  risks  posed  by  a 
number  of  residual  materials  that  appear 
to  be  recycled:  we  did  not  first 
determine  whether  these  materials  were 
"solid  wastes"  under  the  statute  and 
implementing  regulations.  We  received 
both  supportive  and  critical  comments 
on  our  approach  to  evaluating 
secondary  materials  that  may  be  reused 
or  recycled.  As  discussed  in  the 
proposed  rule,  these  determinations  are 
complex,  time  consuming  and  best 
made  on  a  site-specific  basis.  We 
continue  to  believe  that  the  approach 
used  in  the  proposal  is  appropriate  and, 
thus,  have  not  made  site-specific 
determinations  on  whether  secondary 
materials  are  or  are  not  solid  wastes  if 
we  could  more  quickly  determine  that 
they  did  not  pose  a  risk  significant 
enough  to  warrant  listing  them  as 
hazardous.  The  decision  not  to  move 
forward  with  further  evaluation  of  a 
specific  secondary  material  because  the 
risk  is  not  within  the  range  determined 
to  be  significant  does  not  imply  that  the 
material  is  or  is  not  a  solid  waste. 
Rather,  this  approach  represents  an 
efficient  way  for  EPA  to  make  listing 
determinations  and  ensure  we  meet  the 
requirements  of  the  Consent  Decree. 

We  received  comments  regarding 
recent  case  law  regarding  the  definition 
of  solid  waste,  which  limits  our 
jurisdiction  under  Subtitle  C  of  RCRA. 
However,  as  discussed  above  and  in  the 
proposal,  we  did  not  make  site-specific 
or  waste-specific  decisions  on  whether 


or  not  secondary  materials  were  solid 
wastes,  since  we  believed  that  we  could 
more  quickly  determine  whether  they 
pose  a  listable  risk.  As  a  result  of  our 
risk-based  evaluation,  we  decided  not  to 
list  most  of  the  wastes  that  we 
evaluated.  It  was  not  necessary  for  these 
decisions  to  interpret  these  cases,  which 
include  Association  of  Battery  Recvclers 
V.  EPA,  (208  F.  3d  1047  (D.C.'Cir  2000)). 

We  are  promulgating  listings  for  three 
wastes.  None  of  these  decisions  required 
us  to  address  the  limits  of  our  statutory 
jurisdiction.  In  all  cases  we  have 
information  showing  that  some  facilities 
dispose  of  the  materials  covered  by  the 
listings.  Moreover,  our  listings  do  not 
apply  to  secondary  materials  that  we 
currently  consider  to  be  outside  of  our 
Subtitle  C  jurisdiction  (e.g.,  materials 
used  as  an  effective  substitute  for 
commercial  products,  commercial 
chemical  products  being  reclaimed, 
etc.).  In  one  case  (slag  associated  with 
antimony  oxide  production,  listed  as 
K177),  we  expressly  conditioned  the 
listing  to  make  it  clear  that  slags 
recycled  by  reclamation,  an  activity  that 
we  have  traditionally  considered  to  fall 
within  our  jurisdiction,  will  not  be 
regulated  by  the  listing,  unless  the 
entities  involved  engage  in  speculative 
accumulation.  This,  however,  was  a 
risk-based  decision,  and  did  not  require 
us  to  re-examine  the  limits  of  our 
jurisdiction  over  solid  wastes. 

Finally,  as  mentioned  above,  we  took 
the  position  in  the  proposal  that  various 
wastes  were  exempt  from  regulation — 
and  outside  of  the  scope  of  the  Consent 
Decree — under  the  Bevill  amendment 
regulations.  We  chose  not  to  evaluate 
risks  from  these  wastes.  With  the 
exception  of  comments  relating  to 
titanium  dioxide  wa.stes  discussed 
below,  we  received  no  comments 
persuading  us  to  change  our  position  on 
the  applicability  of  the  Bevill  exemption 
to  any  of  the  wastes  discussed  in  the 
proposal. 

B.  Deferral  of  Final  Action  on 
Manganese-Related  Elements  of 
Proposed  Rule 

We  are  deferring  final  action  on  all 
elements  of  our  proposal  that  are 
specifically  related  to  the  waste 
constituent  manganese.  We  received 
numerous  comments  related  to  the  risk 
associated  with  manganese  and  the 
economic  impact  to  many  industries, 
including  the  steel  industry,  of  adding 
manganese  to  40  CFR  261,  Appendix 
Vni.  In  addition,  a  number  of 
commenters  argued  against  our  proposal 
to  establish  a  Universal  Treatment 
Standard  (UTS)  for  manganese  because 
they  believe  that  our  proposal  provided 
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insufficient  notice  of  this  action  and 
that  we  had  not  adequately  assessed  the 
potential  impact  to  industries  other  than 
those  generating  K178.  Commenters  also 
opposed  our  proposal  to  add  manganese 
to  the  Appendix  VIII  list  for  the  same 
reasons.  They  were  particularly 
concerned  about  potential  impacts  on 
corrective  action  efforts  at  RCRA  sites 
where  manganese  may  be  present. 
Although  we  continue  to  believe  that 
manganese  poses  significant  issues  that 
ultimately  should  be  resolved,  the  court- 
ordered  schedule  under  which  we  are 
operating  provides  us  with  no  flexibility 
to  take  additional  time  to  explore  these 
topics  more  fully.  As  a  result,  we  have 
chosen  to  defer  final  action  on  adding 
manganese  to  Appendix  VII  of  40  CFR 
261  as  a  basis  for  listing  K178:  on 
adding  manganese  to  Appendix  V'lll  of 
40  CFR  261:  on  adding  manganese  to  the 
treatment  standards  for  K178,  to  the 
UTS  and  to  the  BOAT  standards  for 
F039:  and  on  setting  an  RQ  standard  in 
§  302.4  for  K178  that  addresses 
manganese. 

By  deferring  final  action  on 
manganese,  we  can  take  additional  time 
to  review  and  analyze  the  risk  and 
impact  issues  raised  by  commenters 
without  compromising  our  obhgations 
under  our  consent  decree  to  finalize  our 
listing  determinations  for  the  inorganic 
chemical  manufacturing  industrv.  In 
todays  rule  we  are  finalizing  our 
proposal  to  list  K176.  K177.  and  K178. 
The  final  K178  listing  is  based  solelv  on 
thallium  risks  as  a  result  of  our  deferral 
of  the  elements  of  the  proposal 
associated  with  manganese 

C.  Final  Antimony  Oxide  Listing 
Determinations 

In  the  proposal,  we  identified  three 
waste  categories  associated  with  the 
production  of  antimony  oxide  that  we 
determined  warranted  evaluation.  We 
proposed  to  list  two  of  these  waste 
categories:  baghouse  filters  from  the 
production  of  antimony  oxide  and  slag 
from  the  production  of  antimonv  oxide 
that  is  disposed  of  or  speculatively 
accumulated.  We  concluded  that  the 
third  waste  category-  (empty  supersacks) 
did  not  pose  a  substantial  present  or 
potential  threat  to  human  health  or  the 
environment  and.  therefore,  did  not 
warrant  listing. 

We  are  promulgating  final  listings  for 
the  two  antimony  oxide  wastes  that  we 
proposed  to  list.  As  explained  below, 
we  are  revising  the  listing  language 
slightly  in  response  to  comments.  The 
final  listing  descriptions  are: 
K176    Baghouse  filters  from  the 
production  of  antimony  oxide, 
including  filters  from  the 
production  of  intermediates  (e.g.. 


antimony  metal  or  crude  antimony 
oxide).  (E) 

Kl  77     Slag  from  the  production  of 
antimony  oxide  that  is 
speculatively  accumulated  or 
disposed,  including  slag  from  the 
production  of  intermediates  (e.g., 
antimony  metal  or  crude  antimonv 
oxide),  (t) 

1.  K176     Baghouse  Filters 

We  are  finalizing  the  K176  listing  for 
baghouse  filters  from  antimony  oxide 
production,  which  includes  filters  ft-om 
the  production  of  intermediates  (e.g., 
antimony  metal  or  crude  antimony 
oxide)  (see  section  3  below  for  further 
details  about  production  of 
intermediates). 

a.  Proposed  Rule 

In  the  proposal,  we  stated  that  the 
baghouse  filters  are  generated  by  all  four 
of  the  antimony  oxide  manufacturers 
that  were  producing  antimony  oxide  at 
the  time  of  proposal.  Two  of  the  three 
filter  samples  we  collected  exhibit  the 
toxicity  characteristic  (TC)  for  either 
arsenic  or  lead.  However,  none  of  the 
manufacturers  acknowledged  that  the 
waste  exhibits  the  TC.  According  to 
responses  received  from  §  3007 
questionnaires,  two  of  the  four  facilities 
were  not  handling  the  waste  as 
hazardous  and  were  sending  the  filters 
to  non-hazardous  incineration  or  a 
Subtitle  D  (non-hazardous  waste) 
landfill  The  remaining  two  facilities 
were  recycling  all  of  their  filters. 
Because  the  TC  is  not  effectivelv 
ensuring  proper  management  for  this 
waste  across  the  industry,  we  proposed 
to  list  the  baghouse  filters  under 
261.11(a)(1)  on  the  basis  that  the  waste 
exhibits  a  characteristic. 

b.  Significant  Comments  and  Final  Rule 

One  commenter  supported  our 
proposal  to  list  this  waste  based  on  the 
potential  for  it  to  exhibit  the  toxicity 
characteristic.  Another  commenter 
disagreed  with  the  proposed  listing  as 
applied  to  the  filters  produced  at  its 
Montana  facility.  This  commenter  raised 
three  types  of  objections.  First,  the 
commenter  stated  that  our  sample  of 
baghouse  filters  from  the  oxidation 
furnace  did  not  fail  the  threshold  limits 
for  any  element  on  the  TCLP  analysis 
and,  therefore,  shouid  not  be  included 
within  the  scope  of  the  listing.  Thev 
noted  that  the  only  baghouse  filter 
samples  from  the  Montana  facility  to  fail 
the  TC  were  from  the  reduction  furnace, 
not  the  oxidation  furnace  (see  scope 
discussion  under  section  3  below  for  a 
discussion  on  the  different  types  of 
furnaces). 


We  do  not  agree  that  we  should 
exclude  ft-om  the  listing  filters  ft-om  the 
commenters  oxidation  furnace  because 
our  sample  of  these  filters  did  not 
exhibit  the  TC.  Our  sampling  data  for 
the  Montana  oxidation  filters  shows 
TCLP  lead  levels  (2.8  mg/L)  that  are 
very-  close  to  the  TC  regulatory  lead 
level  (5.0  mg/L).  The  commenter 
submitted  no  additional  data  supporting 
the  assertion  that  its  oxidation  furnace 
filters  do  not  fail  the  TC.  Given  likely 
variability  in  the  waste,  it  is  quite 
possible  that  other  samples  would  have 
exhibited  die  TC  for  lead.  Further,  we 
sampled  filters  from  a  similar  oxidation 
furnace  at  a  second  production  facility 
in  La  Porte.  TX.  The  La  Porte  filters 
contain  lead  at  levels  exceeding  the  TC 
(8.5  mg/L).  The  lead  levels  for  both  the 
La  Porte  facility  and  the  Montana 
facility  are  close,  w-ithin  the  same  order 
of  magnitude  Therefore,  based  on  these 
factors,  we  think  it  is  reasonable  to 
assume  that  the  filters  from  oxidation 
furnaces  will  exceed  the  TC  for  lead 
frequently  enough  to  warrant  listing, 
even  at  the  Montana  facilitv  The 
criteria  in  261.11(a)(1)  provide  generally 
that  EPA  can  list  a  solid  waste  as 
hazardous  if  it  exhibits  anv  of  the 
characteristics  of  hazardous  waste.  We 
believe  our  data  sufficiently 
demonstrate  that  the  oxidation  filters 
meet  the  261.11(a)(1)  test. 

Although  not  directly  relevant  to  a 
listing  under  261.n(a)(l).  we  also  note 
that  the  leachable  antimony  content  of 
the  baghouse  filters  from  both  oxidation 
furnaces  exceed  EPA's  antimonv  health- 
based  level  (HBL)  for  human  drinking 
water  consumption  by  a  significant 
margin.  The  Montana  oxidation  furnace 
filters  contain  up  to  15%  antimonv  and 
leach  700  times  above  the  drinking 
water  HBL.  The  La  Porte  oxidation 
filters  contain  up  to  9%  antimony  and 
leach  1.550  times  above  the  drinking 
water  HBL  '^ 

Second,  the  commenter  stated  that  it 
recycled  all  antimony-containing 
baghouse  filters  from  both  the  oxidation 
and  reduction  furnaces  to  its  reduction 
furnace  to  recover  antimonv  and  argued 
that  the  listing  should  not  apply  to  such 
filters.  However,  as  described  above,  at 
least  two  facilities  reported  disposing  of 
their  baghouse  filters  as  non-hazardous 
wastes.  Therefore,  we  continue  to  view 
non-hazardous  disposal  of  baghouse 
filters,  as  a  plausibjp  management 
scenario  for  the  antimonv  oxide 
industry-.  As  EPA  acknowledged  in  the 
preamble  to  the  proposed  rule,  some 


•^  See  Waste  Charatierization  Reports  for  V.S. 
Antimony.  Thompson  Falls.  MT  and  laurel 
Industries.  La  Porte.  TX  that  are  in  the  docket  for 
the  proposed  rule 
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antimony-containing  filters  may  be 
recycled  in  certain  ways  that  would 
make  them  not  solid  wastes  (and  hence 
not  regulated  hazardous  wastes).  For 
example,  when  facilities  process  the 
antimony  oxide  product  captxued  in 
these  filters  by  reinserting  the  product- 
containing  filters  back  into  the  furnace 
where  the  antimony  oxide  originated, 
without  reclamation,  these  materials 
would  not  be  solid  wastes.^  If  any  or  all 
of  the  commenter's  filters  are  recycled 
in  wavs  that  make  them  not  solid  wastes 
under  the  definition  of  solid  waste 
regulations  (see  40  CFR  261.2).  they  will 
not  be  subject  to  this  listing. 

Finally,  the  same  commenter  argued 
that  its  baghouse  filters  from  the 
reduction  furnace  were  from  the 
production  of  antimony  metal,  not  the 
production  of  antimony  oxide.  As 
explained  below  in  section  3,  we 
concluded  that  all  of  the  baghouse 
filters  associated  with  antimony  oxide 
production  remain  within  the  scope  of 
the  listing,  whether  the  filters  are  from 
the  furnace  producing  the  final 
antimony  oxide  or  from  the  production 
of  a  process  intermediate  used  during 
the  production  of  antimony  oxide. 
However,  as  discussed  below,  if  the 
facility  produces  a  batch  of  antimony 
metal  which  is  not  used  in  antimony 
oxide  production,  the  wastes  from  that 
particular  batch  are  not  within  the  scope 
of  the  listing.  If  the  facility  adequately 
segregates  these  batches  of  antimony 
metal  wastes  from  the  listed  wastes 
associated  with  antimony  oxide 
production,  they  would  not  be  listed 
wastes. 

After  considering  all  comments,  we 
continue  to  consider  all  filters 
associated  with  antimony  oxide 
production  as  a  single  class  of  waste  and 
to  find  that  they  warrant  listing  under 
261  n(a)(l).  as  follows: 

K176     Baghouse  filters  from  the 
production  of  antimony  oxide, 
including  filters  from  the 
production  of  intermediates  (e.g., 
antimony  metal  or  crude  antimony 
oxide).  (E) 


c.  Impact  of  Recent  Revisions  to  the 
Mixture  and  Derived-From  Rules  on 
K176   I 

The  mixture  rule  (originally  codified 
at  40  CFR  261.3  (a)(2(iii)  and  (iv)) 
subjects  mixtures  of  listed  hazardous 
and  nonhazardous  wastes  to  hazardous 
waste  regulation.  The  rule,  however, 
exempted  wastes  listed  under 
261.11(a)(1)  because  they  exhibit  a 
hazardous  waste  characteristic. 
Mixtures  of  such  listed  wastes  generally 
cease  to  be  regulated  as  hazardous 
wastes  as  soon  as  the  mixture  ceases  to 
exhibit  the  characteristic  that  caused 
EPA  to  list  the  waste.  (Mixtures  of 
nonwastewaters  listed  because  they 
exhibit  a  characteristic,  however, 
needed  to  meet  LDR  requirements 
before  being  land  disposed.) 

In  1999.  EPA  proposed  to  eliminate 
this  mixture-rule  exemption  for  wastes 
listed  under  261.11(a)(1)  because  they 
exhibit  the  Toxicity  Characteristic.  See 
64  FR  63382  (November  19,  1999).  In 
other  words,  mixtures  of  wastes  listed 
because  they  exhibited  the  TC  would 
continue  to  be  regulated  even  if  the 
mixture  stopped  exhibiting  the  TC. 
When  EPA  proposed  to  list  K176,  we 
noted  that  this  proposed  narrowing  of 
the  mixture  rule  exemption,  if 
promulgated,  would  affect  the  K176 

wastes. 

EPA  promulgated  the  revision  to  the 
mixture  rule  exception  in  May  2001.  See 
66  FR  27266  (May  16,  2001)  and  new- 
section  40  CFR  261.3(g).  As  a  result, 
mixtures  of  K176  and  nonhazardous 
wastes  ultimately  will  not  be  exempt  if 
the  mixture  ceases  to  exhibit  the  TC. 
The  K176  listing,  however,  will  take 
effect  before  the  narrowing  of  the 
mixture  rule  exemption.  See  the 
discussion  of  state  authorization  issues 
in  section  VI  below. 

2.  Kl77Slag 

We  are  promulgating  the  K177  listing 
for  slag  from  antimony  oxide  production 
that  is  speculatively  accumulated  or 
disposed,  including  slag  from  the 
production  of  intermediates  (e.g., 
antimony  metal  or  crude  antimony 
oxide)  (see  section  3  below  for  further 


details  about  production  of 
intermediates). 

a.  Proposed  Rule 

At  the  time  we  proposed  this  listing, 
all  four  operating  antimony  oxide 
production  facilities  produced  slags 
from  their  oxidation  furnaces  during  the 
production  of  the  final  antimony  oxide 
product.  All  of  the  facilities  reported 
further  processing  at  least  a  portion  of 
these  slags  on-site  in  different  types  of 
furnaces  to  obtain  additional  antimony 
to  produce  additional  antimony  oxide. 
In  addition,  three  of  the  four  facilities 
ultimately  produced  slags  that  were  sent 
off-site  for  use  in  secondary  lead 
smelting  or  antimony  production.  The 
remaining  facility  (Montana)  ultimately 
produced  a  slag  from  its  reduction 
furnace  that  had  been  accumulating  on- 
site  in  drums  for  several  years.  At  the 
time  of  proposal,  this  facility's  mining 
permit  required  the  facility  to  construct 
an  on-site  engineered  and  lined  "slag 
storage  pit"  for  the  accumulated  slag. 

In  the  proposal,  we  assessed  the  risks 
posed  by  the  on-site  accumulation  and 
the  potential  future  use  of  the  "storage 
pit"  by  modeling  an  on-site  unlined 
landfill  at  the  Montana  facility.  We 
documented  domestic  ground-water  use 
in  the  area  (four  wells  in  the  vicinity), 
and  noted  the  presence  of  a  residential 
drinking  water  well  1 .4  miles  directly 
down-gradient  from  the  Montana 
facility.  We  stated  that  residences  and 
wells  might  be  built  closer  to  the  facility 
in  the  future.  This  approach  was 
consistent  with  our  modeling 
assumptions  elsewhere  in  the  proposed 
rule  where  we  modeled  potential 
ground-water  exposure  based  on  the 
potential  for  ground-water  wells  to  exist 
and  be  impacted  by  on-site  waste 
management  practices  (e.g..  65  FR 
55755).  Thus,  while  our  modeling  was 
conservative  for  the  current  ground- 
water usage  patterns,  it  predicted  risk 
for  potential  future  receptors.  The 
results  of  the  risk  assessment  for  the  on- 
site  disposal  scenario  for  antimony  and 
arsenic,  as  stated  in  the  proposal,  are 
presented  in  Table  IV-1: 


Table  IV-1  .—Probabilistic  Risk  Assessment  Results  for  Speculatively  Accumulated  Antimony  Slag 


Percentile 

Antimony  hazard  quotient 

Arsenic— Cancer  nsk 

h— ■ ' 

Adult  risk         Child  risk 

Adult  risk 

Child  risk 

90%  

95%  

2.2 
4.5 

4.6 
9.4 

4  E-07 

3  E-07 
9  E-07 

1  E-06  ... 

'  .^s  niitud  dbove.  these  filters  capture  product 
materials.  EPA  does  not  regulate  reclamation  of 
these  products.  See  50  FR  14216.  April  11.  1985: 
"Under  the  final  rules,  commercial  chemical 


products  and  intermediates,  off-specification 
variants,  spill  residues,  and  container  residues 
listed  in  40  CFR  261.33  are  not  considered  solid 
waste*  when  recycled  except  when  they  are 


recvcled  in  ways  that  differ  from  their  normal  use — 
namelv,  when  they  are  burned  for  energy  recovery 
or  used  to  produce  a  fuel." 
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Because  the  modeled  hazard  quotient 
for  antimony  exceeded  our  listing 
threshold  of  one  for  both  children  and 
adults  at  both  the  90th  and  95th 
percentiles,  we  proposed  to  list  this 
waste.  For  a  more  complete  description 
of  this  analysis,  see  "Risk  Assessment 
for  the  Listing  Determinations  for 
Inorganic  Chemical  Manufacturing 
Wastes"  (August  2000)  in  the  docket  for 
the  proposed  rule. 

As  noted  in  the  proposal,  the  waste 
has  high  levels  of  total  antimony  and 
arsenic,  and  the  leachable  levels  of 
antimony  from  this  slag  exceed  the 
human  oral  ingestion  HBL  bv  a  factor 
greater  than  35.000.  In  addition,  the 
modeling  showed  risk  at  the  90th  and 
95th  percentiles  even  with  elevated 
dilution  and  attenuation  factors  that  are 
associated  with  this  site  (DAFs  of  1.960 
to  3,811  at  the  5th  and  10th 
percentiles).".  We  reasoned  that  risks 
could  be  even  greater  in  other  potential 
management  locations  (e.g..  if  plans  to 
place  the  drummed  slag  in  the  onsite 
"storage  pit"  were  to  change). 

b.  Significant  Comments  and  Final  Rule 

One  commenter  questioned  our  risk 
assessment  scenario  for  the  slag  The 
commenter  stated  that,  contrarv  to  data 
we  obtained  from  the  Montana  Ground 
water  Information  Center  database,  there 
are  no  residential  wells  within  4.5  miles 
down-gradient  of  the  Montana  facility. 
The  commenter  noted  there  is  a  private 
residential  property  with  a  well  1.5 
miles  up-gradient  of  the  facility.  In 
response  to  this  comment,  we  further 
investigated  the  land  use  of  the  area 
surrounding  the  facility  and  determined 
that  the  commenter  is  correct  that  there 
is  no  current  residential  well  in  the 
down-gradient  location  described  in  the 
proposal."  However,  as  noted  in  the 
proposal,  we  did  not  model  releases  to 
a  particular  well.  We  used  the  presence 
of  the  well  we  identified  to  indicate  that 
ground  water  is  used  as  a  resource  in 
the  area.  The  commenter  provided 
documentation  that  ground  water  is 
used  as  a  resource  in  the  area. 
According  to  the  commenter.  eight  to 
ten  residential  wells  are  in  use  in  the 
area  approximately  5  miles  down- 


"  See  Table  4-66.  "Ground  Water  DAFs  for  Low 
Antimony  Slag  Managed  in  an  Onsite  Landfill- 
Thompson  Falls.  MT.  ■  in  Risk  Assessment  for  the 
Listing  Determinations  for  Inorganic  Chemical 
Manufacturing  Wastes.  August.  2000  Note  that 
although  there  is  not  a  direct  correspondence 
between  DAFs  and  risk,  lower  DAFs  result  in  higher 
risk.  Therefore,  the  5th  and  10th  percentile  DAFs 
are  of  particular  interest  relative  to  high  end  risks, 
e.g..  at  the  90th  and  95th  percentiles  of  the  risk 
distribution. 

"See  docket — notes  from  calls  with  L  S  Forest 
Service  at  Lolo  .National  Forest  and  Montana  DEQ 
staff  dated  Ianuar>  2001-February  21.  2001. 


gradient  from  the  facility,  as  well  as  the 
property  1.5  miles  up-gradient.  In 
addition,  as  we  noted  in  the  proposal. 
we  do  not  see  any  barriers  to  people 
moving  closer  to  the  facility  in  the 
future,  thereby  becoming  potential 
receptors.  Should  people  move  closer  to 
the  facility,  ground  water  almost 
certainly  will  be  used  for  drinking 
water.  \Ve  note  that  the  facility's  mining 
permit  indicates  that  on-site  vv-ater 
production  wells  are  used  to  supplv  the 
laboratory  and  administrative  buildings, 
which  also  indicates  that  the  use  of 
ground  water  in  the  immediate  area  is 
plausible.  Therefore,  we  believe  that  the 
management  scenario  we  modeled  for 
the  proposal  is  still  plausible. 

In  addition  to  wastes  that  are 
disposed,  the  listing  captures  those 
wastes  that  are  speculative! v 
accumulated.  As  noted  in  the  proposal, 
current  regulations  classif\-  some 
potentially  recyclable  materials  that  are 
stored  on-site  for  more  than  certain 
timeframes  set  forth  in  40  CFR 
261.1(c)(8)  as  speculative  accumulation 
and  classif)-  materials  held  in  excess  of 
these  time  frames  as  solid  wastes.  We 
believe  that  the  length  of  time  secondan- 
materials  are  accumulated  before  being 
recycled  is  an  important  indicator  of 
whether  or  not  they  are  wastes.  This  is 
supported  by  damage  cases  where 
secondary  materials  that  were 
accumulated  over  time  caused  harm. 
(See  50  FR  614.)  EPA  has  consistently 
taken  this  approach  towards  long-term 
storage  of  potentiailv  recvclable 
materials.  "Under  R'CR.A/and  the 
implementing  regulations,  permanent 
placement  of  hazardous  waste, 
including  perpetual  "storage"  falls  into 
the  regulatory  categor>'  of  land 
disposal.'"  (See  also  American 
Petroleum  Institute  v.  EPA.  216  F.  3(j  50 
(DC  Cir,  2000)).  If  slags  have  been 
speculatively  accumulated  (i.e..  held 
beyond  the  timeframes  specified  in  40 
CFT?  261.1(c)(8)  without  recycling)  as  of 
the  effective  date  of  this  final  rule,  these 
slags  meet  the  listing  description 
immediately. 

As  long  as  facilities  legitimately 
recycle  slags  without  speculatively 
accumulating  them  as  defined  in  40  CFR 
261, 1(c)(8).  they  will  not  be  impacted  by 
the  listing.  In  the  proposal,  we 
discussed  the  fact  that  three  of  the  four 
antimony  oxide  production  facilities 
were  sending  slag  that  they  could  no 
longer  process  on-site  to  off-site 


recycling  operations.  Two  of  the 
facilities  (La  Porte,  TX  and  .\ew  Jersey), 
both  of  which  are  still  in  operation, 
send  their  slag  for  use  in  secondar\-  lead 
smelting,  either  for  the  high  lead 
content  in  the  slag  or  because  the 
antimony  is  used  as  a  hardening  agent 
in  lead  The  third  facility  (Laredo.  TX) 
reported  that  they  sent  their  slag  to  an 
antimony  recovery-  facility  in  Mexico. 
The  Laredo  facility  is  no  longer 
operating  The  fourth  facility  (Montana) 
had  been  holding  slag  in  drums  on-site, 
as  described  above. 

Since  the  release  of  the  proposal,  we 
ha\e  been  informed  by  representatives 
of  the  Montana  facility  and  the  State 
that  the  facility  has  begun  to  send  slag 
that  it  cannot  reclaim  on-site  to  an  off- 
site  facility  for  recycling.  As  noted 
above,  slags  that  are  legitimately 
recycled  without  speculative 
accumulation  will  not  be  affected  bv  the 
listing  However,  stockpiling  of  slags 
has  occurred  and  we  believe  the  listing 
is  still  needed  to  ensure  that  continued 
or  future  storage  will  not  threaten 
human  health  and  the  envirorunent. 
Moreover,  we  believe  the  listing  is 
warranted  because  recycling  in  the 
future  may  be  uncertain  for  facilities 
still  producing  antimony  oxide  in  the 
United  States.  The  current  market  for 
antimony  oxide  is  weak  The  world 
commodity  price  for  antimony  metal 
(the  principal  raw  material  for  antimony 
oxide  production)  has  been  volatile  but 
has  mainly  increased  due  to  restrictions 
on  Chinese  exports.  At  the  same  time, 
the  market  price  for  antimony  oxide 
remained  relatively  fiat  '^  If  the  industry 
experiences  continued  economic 
distress,  individual  facilities  that  remain 
in  operation  may  decide  to  accumulate 
slag  on-site  rather  than  incurring  the 
costs  of  shipping  the  slags  off-site  for 
processing  in  fact,  we  have  learned  that 
the  still-operating  New  Jersey  facility, 
which  had  reported  recycling  its  slag  in 
its  response  to  our  ^  3007  questionnaire, 
shipped  slag  off-site  to  a  landfill  for 
disposal  m  1999  and  is  presently 
accumulating  new  slag  on-site,  the 
facility  told  EPA  Regional  personnel 
that  It  hopes  to  recycle  this  on-site  slag 
if  antimony  prices  rise  '••' 

Finally,  the  two  commenters  that  use 
two-step  processes  to  produce  antimony 
oxide  argued  that  slags  from  the  first 
t\-pe  of  furnace  in  their  processes  should 
not  be  listed  because  the  slags  are  not 
generated  during  the  production  of 


'""Above  Ground  Land  Emplacement  Facility. 
N.).  Law."  Letter  to  Honorable  lames  I  Florio. 
Chairman.  Subcommittee  on  CjDmmerce. 
Transportation,  and  Tourism.  Committee  on  Energy 
and  Commerce.  House  of  Representatives,  from  I      . 
Winston  Porter.  Administrator.  EPA,  dated  March 
26.  1986. 


"See  L'.S.  Geological  Survey.  Mineral  Industry 
Surveys  dated  |une  2000.  December  2000  and  lune 
2001  in  the  docket  for  the  rulemaking. 

■^  See  phone  log  for  conversation  between  Sue 
Bumell.  EPA  OSW  and  EPA  Region  2  enforcement 
official,  dated  7'3/01  in  the  docket  for  todays 
rulemaking. 
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antimony  oxide.  As  explained  below  in 
section  .3,  we  were  only  partially 
persuaded  by  this  argument.  We  are 
listing  all  slags  associated  with  the 
production  of  antimony  oxide, 
including  slags  from  the  production  of 
process  intermediates  for  antimony 
oxide  However,  we  are  excluding  from 
the  listing  slags  from  batches  where 
none  of  the  material  produced  is  used 
in  the  production  of  antimony  oxide. 
See  section  3  for  further  details. 

Because  of  the  documented  practice 
of  slag  accumulation  for  long  periods  of 
time,  the  lack  of  certainty  that  any 
current  recycling  practices  will  continue 
absent  this  listing,  and  the  results  of  our 
risk  analysis,  tiie  listing  is  warranted  to 
ensure  that  disposal  of  all  slags 
associated  with  the  production  of 
antimony  oxide  as  nonhazardous  waste 
does  not  occur  Therefore,  we  are 
finalizing  the  listing  under  40  CFR 
261.11(a){3)as; 

Kl  77    Slag  from  the  production  of 
antimony  oxide  that  is 
speculatively  accumulated  or 
disposed,  including  slag  from  the 
production  of  intermediates  (e.g., 
antimony  metal  or  crude  antimony 
oxide).  (T) 

3.  Scope  Issues — Production  of 
Intermediates 

Two  commenters  raised  questions 
with  regard  to  the  scope  of  the  antimony 
oxide  listings  as  they  pertain  to  the 
generation  of  intermediates  in  the 
production  of  antimony  oxide.  Both  of 
these  commenters  operate  two-step 
antimony  oxide  processes  and  both 
claim  that  slag  from  the  furnace 
producing  the  process  intermediate 
should  not  be  included  within  the  scope 
of  the  listing. 

The  first  commenter.  which  operates 
the  Montana  facility,  questioned 
whether  the  waste  materials  generated 
from  its  reduction  furnace  fall  within 
the  scope  of  the  listing.  The 
commenter's  position  is  that  these 
wastes  are  generated  during  the 
production  of  antimony  metal  rather 
than  antimony  oxide  and.  therefore,  are 
outside  the  scope  of  the  listing.  The 
commenter  makes  a  subsequent 
argument  that  because  the  wastes  from 
this  furnace  are  outside  the  scope  of  the 
listing,  our  samples  of  the  filters  and 
slags  from  the  reduction  furnace  should 
not  be  used  to  support  either  waste 
listing. 

Wo  were  partially  persuaded  by  the 
commenters  views.  This  commenter's 
facility  includes  both  reuucliou  and 
oxidation  furnaces.  The  reduction 
furnace  uses  a  variety  of  feedstocks  to 
produce  antimony  metal.  The  oxidation 
furnace  uses  the  antimony  metal 


produced  in  the  reduction  furnace  as 
feedstock  to  produce  antimony  oxide 
product.  The  commenter's  production 
process  runs  on  a  batch  basis  and  the 
facility  tracks  the  antimony  metal 
production  output  from  the  reduction 
furnace  based  on  where  it  is  used.'^ 
Approximately  90%  of  the  antimony 
metal  produced  in  the  reduction  furnace 
is  sent  to  the  oxidation  furnace  for  the 
production  of  antimony  oxide.'"  In  this 
case,  when  the  antimony  metal  goes  on 
to  the  oxidation  furnace  for  antimony 
oxide  production,  we  consider  the 
antimony  metal  to  be  a  process 
intermediate  in  the  production  of 
antimony  oxide  and  we  consider  the 
two  furnaces  to  be  steps  in  a  single, 
integrated  process  designed  to  produce 
antimony  oxide.  We  consider  the 
reduction  furnace  slag  and  the  filters 
from  these  batches  to  be  wastes  from  the 
production  of  antimony  oxide  falling 
w  ithin  the  scope  of  the  Consent  Decree 
and  the  listing  determination.  To 
eliminate  any  possible  confusion,  we 
have  amended  the  language  of  the 
listings  to  expressly  include  filters  and 
slag  from  the  production  of 
intermediates,  although  we  think  a 
straightforward  reading  of  the  proposed 
language  would  have  included  these 
wastes  anyway. 

However,  in  the  less  frequent  case, 
when  none  of  the  antimony  metal  from 
a  particular  batch  produced  in  the 
reduction  furnace  is  sent  to  the 
oxidation  furnace  for  antimony  oxide 
production,  we  do  not  consider  this 
batch  of  antimony  metal  to  be  a  process 
intermediate  associated  with  antimony 
oxide  production.  Likewise,  the 
wastes — both  slags  and  filters — 
generated  during  such  batches  would 
not  be  associated  with  the  production  of 
antimony  oxide.  Although  we  have 
authority  to  consider  such  wastes  for 
listing,  we  are  not  taking  final  action  to 
list  these  wastes  today.  We  note  that  we 
are  not  required  to  do  so  under  the 
Consent  Decree. 

As  noted  above,  the  commenter  also 
asserted  that  our  samples  of  the 
reduction  furnace  slag  from  this  facility 
did  not  represent  slag  from  the 
production  of  antimony  oxide. 
However,  we  believe  that  it  is 
reasonable  to  assume  that  our  sample 
came  from  slags  associated  with  the 
production  of  antimony  oxide.  As  noted 
above,  90%  of  the  antimony  metal 
produced  in  the  reduction  furnace  is 


used  as  an  intermediate  to  produce 
antimony  oxide.  All  of  the  slag 
associated  with  these  batches  falls 
within  the  scope  of  the  listing.  Further, 
all  but  a  tiny  fraction  (less  than  one 
percent)  of  the  antimony  metal  that  is 
not  used  to  make  antimony  oxide  is 
produced  on  a  contract  furnace  basis  for 
another  company  The  two  companies 
have  an  agreement  that  the  metal  and 
the  slag  generated  during  this  contract 
production  are  sent  to  the  second 
company.  This  agreement  was  in  place 
when  we  sampled  the  reduction  furnace 
slag  and  we  received  no  information  at 
the  time  (or  subsequently)  indicating 
that  the  material  was  sampled  was  to  be 
shipped  off-site.  Therefore,  we  believe 
we  have  a  reasonable  basis  for 
concluding  that  the  reduction  furnace 
slags  that  we  sampled  were  associated 
with  antimony  oxide  production.'^ 

If  the  facility  commingles  listed  and 
nonlisted  slags  or  filters,  the  mixture 
will  be  subject  to  regulation  as 
hazardous  waste  under  the  RCRA 
mixture  rule,  40  CFR  261.3(a)(2)(iii)  and 
(iv).  If  the  facility  can  segregate  slags 
and  filters  that  are  not  associated  with 
antimony  oxide  production,  however, 
those  wastes  will  not  be  regulated  under 
this  listing.  To  segregate  the  wastes,  the 
facility  should  take  steps  such  as 
changing  filters  before  and  after 
producing  a  batch  of  antimony  metal 
produced  on  a  contract  basis. 

The  second  commenter.  associated 
with  the  facility  that  has  ceased 
operating  since  the  time  of  proposal, 
asserted  that  the  listing  should  not  cover 
slag  formerly  produced  in  the  blast 
furnace  at  the  recently  closed  Laredo. 
Texas  facility.  The  commenter 
explained  that  the  blast  furnace 
produced  low  grade  or  "crude" 
antimony  oxide  that  was  then  inserted 
into  the  main  antimony  oxide  furnace  to 
produce  salable  antimony  oxide."''  To 
the  best  of  our  knowledge,  this  is  the 
only  other  facility  that  produced 
antimony  oxide  using  a  two-step 
process  involving  the  production  of  an 
intermediate  (e.g..  metal  or  crude 
antimony  oxide).  The  commenter 
argued  that  EPA  had  not  evaluated  blast 
furnace  type  operations  within  the 
proposed  rule.  The  commenter  stated 
that  "a  blast  furnace  is  designed  to 


' '  See  Montana  UEQ  Hard  Rotk  Program, 
Operating  Permil/Fipid  In.spection  Report  of  U.S. 
Antiiijony.  dated  )une  7.  2000  in  the  docket  for 
loday'.s  rulemaking. 

.    '*  S«'..  docket  for  notes  from  calls  with  U.S. 
Anlimony  dated  February  28.  2001  and  March  29. 
2001 J 


'  '•  This  same  Montana  facility  has  a  historic  slag 
pile  Currfnl  information  suggests  thai  the  slag  is 
from  the  production  of  antimony  metal  that  was  not 
in  anv  wav  associated  with  the  production  of 
antimony  oxide.  (It  was  generated  prior  to  initiation 
of  antimony  oxide  production  at  the  facility.)  If  the 
information  proves  to  be  correct,  the  pile  would  not 
be  subiecl  to  the  listing,  even  if  actively  managed 
after  the  effective  date.  Sm  docket  for  notes  on  call 
with  US,  Anlimony  dated  March  8,  2001. 

'*'  See  docket  for  notes  from  call  with  Cookson. 
dated  March  14.2001. 
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liberate  antimony  from  its  source; 
therefore,  the  resulting  slag  is  much 
lower  in  antimony  content  than  the 
slags  produced  at  later  stages  of  the 
process," 

In  response,  we  first  note  that  the 
company  operating  the  Laredo  facility 
did  not  identify  the  historic  pile  in  its 
§  3007  sur\'ey.  Thus,  we  did  not  collect 
data  on  this  pile  and  did  not  assess  it 
in  the  proposal.  Next,  we  note  that  all 
of  the  crude  antimony  oxide  from  the 
Laredo  blast  furnace  was  used  on-site  to 
produce  salable  antimony  oxide. 
Therefore,  its  slag  is  a  waste  associated 
with  antimony  oxide  production. 
Moreover,  we  believe  that  the  Laredo 
blast  furnace  closely  resembles  the 
Montana  reduction  furnace  whose  slag 
we  evaluated  for  listing.  Both  the  Laredo 
blast  furnace  and  the  Montana  reduction 
furnace  use  antimony  source  materials 
plus  coke  or  cnal  to  make  an 
intermediate  product.  The  coke  and  coal 
ser\e  as  fuel  and  reducing  agent.  Kirk- 
Othmer's  Encyclopedia  of  Chemical 
Technology  categorizes  both  types  of 
furnaces  as  pyTometallurgical  processes 
for  the  recovery  of  antimony,  supporting 
our  belief  that  these  processes  operate 
on  very  similar  principles,  using  similar 
raw  materials  and  creating  similar 
wastes.' "  In  the  course  of  making  listing 
determinations,  we  rely  on  process 
descriptions,  functions,  and  waste 
characterization  to  determine  whether 
processes  are  sufficiently  similar  to  be 
evaluated  together.  We  have  never  taken 
the  position  that  all  facilities  covered  by 
a  single  listing  investigation  must  have 
identical  operations;  rather,  we 
evaluate,  as  a  category,  facilities  that 
engage  in  similar  operations.  Based  on 
this  general  practice  we  looked  at  the 
function  of  the  Laredo  blast  furnace  and 
the  type  and  composition  of  its  waste 
compared  to  the  Montana  process  and 
slag  that  we  modeled  for  the  antimonv 
oxide  slag  listing.  As  stated  above,  both 
the  Laredo  and  Montana  furnaces 
produce  an  antimony  intermediate 
which  is  used  in  further  production  of 
antimony  oxide.  In  addition,  both 
processes  produce  a  similar  waste,  slag, 
containing  the  same  type  of 
constituents.  Therefore,  we  have 
concluded  that  it  is  reasonable  to 
consider  the  Laredo  blast  furnace  to  be 
in  the  same  general  categorv  of 
antimony  oxide  operations  that  we 
assessed  for  listing. 

The  commenter  argues  that  its  blast 
furnace  produced  slags  with  lower 
antimony  content  than  the  slags  we 
assessed  for  the  listing  and  that  their 
slag,  therefore,  should  not  be  covered  bv 
the  Kl  77  listing.  The  commenter 


'  ^  Kirk-Othmer  citation. 


asserted  that  its  blast  furnace  slag  does 
not  present  risks  warranting  listing.  We 
disagree  with  this  characterization  of 
the  Laredo  slag  as  being  significantly 
different  from  the  modeled  slag  The 
commenter  indicated  that  the  total  level 
of  antimony  in  the  Laredo  slags  was  in 
the  range  of  1  to  3%  of  the  waste,  bv 
weight.  In  our  risk  modeling  of  the 
Montana  site,  we  used  two  samples  of 
the  Montana  slag  that  contained  1  % 
antimony  (sample  AC-l-AO-01)  and 
12%  antimony  (sample  AC-l-AO-06). 
respectively  Both  samples  were 
included  in  the  distribution  used  to 
develop  the  probabilistic  risk 
assessment  results,  upon  which  the 
listing  is  based  There  is  approximately 
a  factor  of  2  difference  in  the  SPLP 
measurements  between  the  1  % 
antimony  slag  and  the  12%  antimony 
slag  samples  from  the  Montana  facility. 
Since  the  results  from  our  risk 
assessment  exceed  our  level  of  concern 
(HQ=1)  by  considerably  more  than  a 
factor  of  2.  there  would  still  be  risks  of 
concern  had  we  used  only  the  slag  with 
the  lower  amount  of  antimony  (i.e.,  1%). 
Therefore,  we  find  the  Laredo  slag  has 
the  potential  to  pose  significant  risk. 
This,  in  concert  with  the  site  differences 
in  hydrogeologic  conditions  as 
described  below  and  in  the  Response  to 
Comments  Background  Document, 
supports  including  the  Laredo  slag 
within  the  K  1^7  listing. 

The  commenter  provided  a 
comparison  of  the  input  parameters  for 
our  risk  assessment  at  the  Montana 
facility  and  the  parameters  which  could 
be  applied  to  the  facility  in  Laredo  The 
commenter  first  argued  that  the 
maximum  Laredo  TCLP  value  was  at 
least  an  order  of  magnitude  below  the 
SPLP  levels  used  in  the  Montana  risk 
assessment  and.  therefore,  antimony 
risks  from  the  Laredo  facility  would  also 
be  an  order  of  magnitude  lower  than  the 
Montana  risks.  They  believed  these 
lower  risks  would  fall  below  our 
threshold  for  listing  (i.e..  HQ  of  one). 
The  commenter  then  discussed  the  site 
conditions  at  the  Laredo  facility  and 
argued  that  those  conditions  would 
lower  the  risk  results  even  further 

We  believe  that  there  are  some 
important  factors  that  the  commenter 
did  not  consider  in  its  analysis  and  the 
combined  effect  of  these  factors  may  not 
result  in  the  lower  risks  assumed  bv  the 
commenter.  First,  the  leachate 
concentrations  of  antimony  from  the 
Laredo  slag  are  significant  and  exceed 
health-based  levels  by  orders  of 
magnitude  The  single  SPLP  level 
reported  by  the  commenter  for  antimonv 
in  the  Laredo  slag  is  2  1  mg/L.  The 
antimony  TCLP  levels  reported  by 
commenter  for  the  slag  range  from  2.8- 


25.9  mg/L.  These  SPLP  and  TCLP  levels 
are  350-4.100  times  EPA's  antimony 
HBL  for  drinking  water  (0  006  mg/L), 
The  magnitude  of  these  HBL 
exceedences  suggests  that,  had  we 
modeled  the  Laredo  slag  using  the  site 
conditions  at  Laredo  or  a  regional  off- 
site  area,  we  likely  would  have  found 
significant  risks  to  human  health. 

Second,  our  analysis  of  the  Montana 
site  used  site-specific  parameters  due  to 
the  on-site  waste  management  practice. 
The  unique  conditions  at  the  Montana 
site  resulted  in  extremely  large  dilution 
and  attenuation  factors  (DAFs)  for  the 
risk  assessment  (for  antimonv,  the  DAFs 
were  1.960  to  3.811  at  the  5th  and  10th 
percentiles  '«),  A  DAF  represents  the 
ratio  of  the  leachate  concentration  to  the 
model-predicted  ground-water 
concentration.  The  Montana  site  has 
high  D.\Fs  because  it  has  a  porous  sand 
and  gravel  aquifer  that  readily  dilutes 
the  antimony  concentrations  in  the 
waste  leachate.  This  situation  at  the 
Montana  site  favors  lower  risk  results. 
Therefore,  had  the  modeling  been 
conducted  using  different 
hydrog€?ological  parameters,  such  as 
those  described  for  the  Laredo  facility 
by  the  commenter.  we  expect  the  risks 
would  be  higher  than  the  results  from 
the  Montana  site.  For  example,  given 
the  maximum  antimony  leachate  levels 
reported  by  the  commenter  for  the 
Laredo  slag,  a  DAF  of  over  4,000  would 
be  required  to  bring  the  exposure  level 
below  the  HBL  (0,006  mg/L),  The 
hydrogeologic  conditions  described  by 
the  commenter  are  less  favorable  than 
those  at  the  Montana  site  for  generating 
rapid  dilution  of  the  waste  leachate  and, 
therefore,  such  a  large  DAF  is  unlikely 
either  at  the  commenter's  site  or  at  any 
reasonable  regional  off-site  location. 

In  addition,  we  do  not  believe  that  the 
analysis  of  risks  from  the  Laredo  slag 
can  be  limited  to  on-site  disposal  The 
off-site  disposal  scenario  is  plausible 
based  on  the  commenter  s  previous  off- 
site  use  of  the  slag  in  roadbed 
construction,  as  well  as  discussions 
with  the  commenter  and  the  State  of 
Texas  regarding  the  potential  use  of 
additional  slag  in  off-site  roadbed 
aggregate  as  part  of  a  site-wide 
remediation  effort.  Therefore, 
considering  only  the  on-site  factors  at 
the  Laredo  facility  as  discussed  bv  the 


•See  Tabte  4-66.  'Ground  Water  DAFs  for  Low 
Antimony  Slag  Managed  in  an  Onsite  Landfill- 
Thompson  Falls.  MT."  in  Risk  Assessment  for  the 
Listing  Determinations  for  Inorganic  Chemical 
Manufacturing  Wastes,  .^ugust.  2000.  Note  that 
although  there  is  not  a  direct  correspondence 
between  DAFs  and  risk,  lower  DAF  s  result  in 
higher  risk.  Therefore,  the  5th  and  10th  percentile 
D.AF's  are  of  particular  interest  relative  to  high  end 
risks,  e.g..  at  the  90th  and  95th  perttsniilcs  of  the 
risk  distribution. 
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commenter  does  not  address  all  our 
concerns  for  the  slag  Typical  off-site 
scenarios  do  not  support  large  DAFs,  as 
evidenced  by  the  modeling  results  for 
other  sectors  in  this  listing  rule.  For 
example,  the  modeling  of  titanium 
dioxide  wastes  in  off-site  landfills 
resulted  in  DAFs  for  antimony  on  the 
order  of  3  to  9  at  the  5th  and  10th 
percentiles.'"  It  is  unlikely  that  the 
hydrogeological  conditions  for  the 
regional  area  near  Laredo  will  result  in 
a  DAF  that  will  support  the 
commenter's  claim  that  the  risks  from 
the  Laredo  slag  would  be  lower  than 
what  was  modeled  for  the  listing. 

The  Laredo  slag  also  accounts  for  a 
much  greater  volume  compared  to  the 
volume  modeled  for  the  Montana  slag. 
According  to  the  commenter.  the  waste 
volume  for  the  Laredo  slag  is  60,000  MT 
(plus  an  additional  60.000  MT  of 
contaminated  soil),  whereas  we 
modeled  a  total  of  600  MT  for  the 
Montana  facility  We  would  expect  this 
greater  volume  of  waste  to  contribute  to 
increased  risks  from  disposal  both  on- 
site  and  off-site.  Finally,  the  State  of 
Texas  has  independently  determined 
that  this  facility  poses  significant  risk 
and  has  issued  a  corrective  action  order 
to  clean  up  the  site  because  of  antimony 
contamination  As  part  of  this  order,  the 
State  is  requiring  remediation  of  the 
historic  pile,  suggesting  that  the  waste 
poses  risks. 

Based  on  the  combination  of  factors 
described  above,  we  believe  that  the 
commenter  did  not  present  a  sufficient 
basis  for  excluding  the  historic  slag  from 
the  blast  furnace  in  Laredo  from  the 
K177  listing. 

4  Scope — Offsite  Recycling 

A  third  commenter  requested 
clarification  that  slags  from  lead 
smelters  who  had  taken  antimony  oxide 
slag  to  recycle  the  lead  content  would 
not  be  subject  to  the  listing.  In  response, 
we  note  that  throughout  the  proposed 
rule,  we  chose  not  to  evaluate  risks  of 
wastes  generated  by  facilities  that  used 
secondary  materials  from  Consent 
Decree  processes  in  their  production 
processes.  (We  did,  however,  evaluate 
risks  posed  when  recycling  of  secondary 
materials  involved  use  as  a  fuel  or  "use 
constituting  disposal  ")  Generally,  we 


'^.See  Table  &-24.  ■Comparison  of  DAFs  for 
Aniimony  in  Ilmenile  Process  Wastewater 
TrprttmenI  Sludge  for  100  Percent  and  10  Percent 
Waste  Quantities,    in  Risk  .\ssessment  for  the 
Listing  Determinations  for  Inorganic  Chemical 
Manufacturing  Wastes.  August.  2000  Note  that 
although  there  is  not  a  direct  correspondence 
between  D.^F■s  and  risk,  lower  D.^F's  result  in 
higher  risk  Therefore,  the  5lh  and  10th  percentile 
DAFs  are  of  particular  interest  relative  to  high  end 
nsks.  eg  ,  at  the  90th  and  95lh  percentiles  of  the 
risk  distribution. 


considered  any  wastes  produced  by  a 
second  facility  manufacturing  a 
different  product  to  be  wastes  from  a 
different  industrial  process,  and  chose 
not  to  evaluate  them.  Consequently, 
wastes  produced  by  lead  smelters  that 
use  antimony  oxide  slags  as  feedstocks 
are  not  part  of  today's  listing.  Since 
antimony  oxide  slags  that  are  recycled 
without  speculative  accumulation  are 
not  within  the  scope  of  the  listing,  the 
antimony  oxide  slags  sent  to  the  lead 
smelters  are  not  subject  to  the  listing. 
However,  if  the  antimony  oxide  slags 
are  speculatively  accumulated  prior  to 
use  at  a  lead  smelter,  than  the  antimony 
oxide  slags  would  be  subject  to  the 
listing  and  the  lead  smelter  slags  would 
be  captured  by  the  derived  from  rule. 

D  Final  Titanium  Dioxide  Listing 
Determination 

1.  Overview  of  Listing  Determination 

Our  proposed  rule  described  our 
assessment  of  the  various  wastes 
generated  by  the  three  titanium  dioxide 
processes  used  in  the  United  States. ^o 
We  proposed  to  list  one  waste, 
nonwastewaters  from  the  production  of 
titanium  dioxide  by  the  chloride- 
ilmenite  process,  with  an  exemption  for 
solids  previously  identified  in 
261.4(b)(7)  as  exempt  mineral 
processing  waste.  We  proposed  not  to 
list  all  other  titanium  dioxide  wastes. 
These  wastes  are  described  further  in 
the  proposal  and  in  the  Titanium 
Dioxide  Listing  Background  Document 
(August  2000)  which  is  available  in  the 
docket  for  the  proposed  rule. 

Today's  final  rule  lists  some  of  the 
waste  material  encompassed  by  the 
proposed  K178  listing.  The  final  rule 
focuses  on  solids  removed  from  ferric 
chloride  after  the  initiation  of  ferric 
chloride  production  and  does  not,  as 
originally  proposed,  include  the 
wastewater  treatment  sludge  or  the 
vanadium  portion  of  the  reactor  solids 
generated  during  the  production  of 
titanium  dioxide  by  the  chloride- 
ilmenite  process.  Moreover,  as 
explained  above,  we  no  longer  base  this 
listing  on  risks  posed  by  manganese. 

2.  Overview  of  Kl  78  Comments 

Comments  relating  to  mangane,se  are 
discussed  above  in  section  IV. B. 
Comments  on  other  issues  are 
summarized  here.  Three  titanium 
dioxide  manufacturers,  one  trade 
orgaruzation,  and  one  ferric  chloride 
acid  distributer  submitted  comments  on 
our  proposed  listing  determination  for 
the  titanium  dioxide  manufacturing 
sector  The  comments  addressed  a  wide 


^"The  three  processes  include  the  chloride, 
sulfate  and  the  chloride-ilmenite  processes. 


range  of  topics  pertaining  to  the 
proposed  K178  listing,  including 
interpretations  of  our  Bevill 
determination,  choice  of  management 
scenarios  for  modeling,  the  validity  of 
specific  elements  of  our  modeling, 
scope  of  the  listing,  and  toxicity  of 
manganese.  One  commenter  submitted 
extensive  new  analytical  data 
characterizing  the  materials  potentially 
impacted  by  the  listing.  This  commenter 
also  developed  additional  Kj 
measurements  for  thallium.  After 
closure  of  the  comment  period,  this 
same  commenter  provided  important 
new  information  regarding  its 
management  practices  for  the  materials 
potentially  impacted  by  the  listing  (all 
post-comment  period  communications 
are  available  in  the  docket  for  today's 
rule). 

We  discuss  the  key  comments 
influencing  our  final  decision  in  the 
following  discussion.  We  developed  a 
separate  document  containing  our 
responses  to  all  public  comments  (see 
Response  to  Public  Comments:  Final 
Listing  Determination  for  Inorganic 
Chemical  Manufacturing  Wastes  in  the 
docket  for  today's  rule). 

3.  Over\'iew  of  K 178  Waste 
Subcategories 

At  proposal,  we  indicated  that  three 
subcategories  of  solids  (non-exempt 
nonwastewaters)  from  the  chloride- 
ilmenite  process  would  be  captured  by 
the  K178  listing.  These  three 
subcategories  of  solids  were  identified 
as:  (1)  Exempt  coke  and  ore  solids 
(condenser  solids  for  the  purposes  of 
this  discussion)  removed  from  the 
gaseous  titanium  tetrachloride  product 
stream  that  are  commingled  with  a  non- 
exempt  vanadium  stream,  (2)  solids 
generated  during  wastewater  treatment 
which  are  not  exempt  to  the  extent  they 
are  derived  from  oxidation  and  finishing 
wastewaters,  and  (3)  non-exempt  ferric 
chloride  solids  removed  from  the  ferric 
chloride  acid  stream.  Three  US  plants, 
all  owned  by  E.I.  du  Pont  de  Nemours 
(DuPont),  operate  the  chloride-ilmenite 
process.  The  three  plants,  located  in 
Edge  Moor,  Delaware;  Johnsonville, 
Tennessee;  and  DeLisle,  Mississippi, 
each  generate  the  condenser  solids  and 
wastewater  treatment  sludge 
subcategories.  The  Delaware  facility  is 
the  only  facility  currently  generating  the 
non-exempt  ferric  chloride  residues. 

4.  Management  Scenarios 

We  based  our  proposal  to  list  K178 
wastes  on  the  ground-water  ingestion 
risks  shown  in  our  analysis  of  plausible 
management  scenarios  for  the 
nonexempt  wastes  contained  in  the 
combined  solids  (Iron  Rich''"'^) 
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generated  at  the  Delaware  facility.  Prior 
to  the  proposal,  the  Delaware  facility 
reported  actual  or  intended  use  of  the 
Iron  RichT">i  at  landfills  and  in  other 
types  of  land-based  uses  in  the  general 
vicinity  of  the  plant.  Such  uses  included 
use  as  daily  or  final  cover  at  various 
landfiUs.  use  in  construction  of  berms 
and  dikes,  and  use  as  fill  material  at 
municipal  landfills  and  elsewhere.  We 
chose  to  model  risks  for  disposal  in  an 
off-site  industrial  landfill  because  this 
seemed  a  reasonable  representation  of 
the  varied  potential  disposal  or  land- 
based  use  scenarios.  We  modeled 
hydrogeological  conditions 
representative  of  conditions  within  a 
100-mile  radius  of  the  Delaware  facility 
We  also  qualitatively  assessed  an  off-site 
municipal  landfill  scenario.  We  found 
risks  of  concern  via  the  ground-water 
pathway  for  both  the  industrial  and  the 
municipal  landfill  practices.  Although 
the  Delaware  plant  had  been  stockpiling 
their  hon  Rich  tm  onsite.  the  facilitv  has 
no  active  landfill  capacity,  and  thus  we 
focused  our  assessment  on  the  off-site 
disposal  scenario.  Both  the  Tennessee 
and  Mississippi  facilities  operate  on-site 
landfills.  Moreover,  both  of  these 
facilities  segregate  their  wastewater 
treatment  solids  from  their  condenser 
solids.  We  modeled  risks  from  the 
disposal  of  wastewater  treatment  sludge, 
comprised  of  exempt  and  non-exempt 
solids,  in  an  on-site  landfill  at  the 
Tennessee  facility  for  potential  releases 
to  surface  water,  but  we  did  not  find 
risks  of  concern  for  this  scenario  (see  65 
PR  55761). 

In  meetings  and  comments  submitted 
after  the  close  of  the  comment  period, 
DuPont  stated  that  it  had  reevaluated 
the  potential  for  beneficial  off-site  uses 
of  the  Iron  Rich  '^.  DuPont  indicated 
that,  in  contrast  to  their  plans  described 
prior  to  proposal  and  in  their  initial 
comments,  the  company  now  would  not 
pursue  these  beneficial  use  options 
because  of  the  potential  risks  that  their 
modeling  had  predicted  could  arise 
from  dioxin  contaminants  in  the 
material  as  it  is  currently  formulated. 2' 
DuPont  stated  that  it  is  looking  into  the 
availability  of  effective  treatment 
processes  to  reduce  the  concentrations 
of  organics  in  the  material  and 
confirmed  that  the  Delaware  facility  was 
planning  to  dispose  of  the  Iron  Rich  '^ 
in  an  off-site  landfill  located  outside  of 
the  corridor  near  the  plant  (e.g..  a 
commercial  landfill  in  South  Carolina 


•■    Summarv  of  Meeting  Between  EPA's  Office  of 
Solid  Waste  and  Representatives  from  DuPcnt. 
April  3.  2001.  See  also  letters  dated  April  16.  2001 
and  April  27.  2001  to  Lillian  Bagus.  EPA  from  Gregg 
Martin.  DuPont  regarding  "Edge  Moor  Iron  Rich  ™ 
.Staging  Area  Screening  Assessment." 


was  identified  as  a  potential  disposal 
site). 

Given  the  recent  indications  from 
DuPont  that  it  no  longer  intends  to  try 
to  market  the  Iron  Rich  t^.  and  that  they 
are  now  landfilling  the  material  off-site! 
we  believe  that  our  initial  assumptions 
for  management  of  these  wastes  are 
valid.  Thus,  our  evaluation  of  the  risks 
presented  by  the  waste  solids  in  an 
industrial  or  municipal  landfill  is 
appropriate  and  represents  a  reasonable 
approach  to  assessing  risks  for  a  listing 
determination. 

DuPont  also  argued  that  EPA  ignored 
the  fact  that  the  two  other  plants  (in 
Tennessee  and  Mississippi)  disposed  of 
their  solids  in  on-site  landfills,  and  that 
EPA's  analysis  of  the  wastes  at  the 
Teimessee  plant  showed  no  risks  of 
concern.  As  described  in  more  detail 
below,  we  are  finalizing  a  listing  only 
for  the  ferric  chloride  residues  and  not 
the  wastewater  treatment  sludge  or 
condenser  solids.  This  means  that  the 
only  plant  that  generates  the  listed 
waste  is  the  Delaware  facility. 
Therefore,  the  management  practices  at 
the  Tennessee  or  Mississippi  plants  are 
not  directly  relevant  to  the  potential 
risks  from  the  listed  sofids  and  we  did 
not  need  to  determine  whether  or  not  it 
was  likely  that  these  plants  would 
dispose  of  their  solids  off-site. 

5.  Scope  Issues — Exempt  Mineral 
Processing  Wastes 

a.  Condenser  Solids 

As  explained  in  the  proposal,  we 
consider  the  solids  from  the  initial 
reaction  of  coke  and  ore  which  are 
separated  from  the  gaseous  product 
stream  in  the  condenser  unit  to  be 
Bevill-exempt  However,  at  the  time  of 
proposal  we  thought  that  facilities 
commingled  these  exempt  sofids  after 
they  had  been  removed  from  the  process 
with  a  separate,  non-exempt  waste 
stream  containing  vanadium  impurities 
(generated  during  titanium  tetrachloride 
purification).  We  thought  gaseous 
titanium  tetrachloride  was  recovered 
from  this  mixture  of  coiruningled  wastes 
and  returned  to  the  process,  and  that 
solid  materials,  consisting  of  the 
condenser  coke  and  ore  solids,  as  well 
as  the  non-titanium  tetrachloride 
portion  of  the  vanadiimi  impurities 
stream,  remained  outside  the  process 
and  were  ultimately  disposed  of  as  a 
waste.  We  proposed  that  the  solids 
derived  from  the  vanadium  impurities 
stream  would  be  covered  bv  the  K178 
listing. 

DuPont  and  other  commenters 
clarified  that  the  vanadium  impurities 
stream  is  returned  via  closed  pipes  to 
the  condenser  unit,  and  is  not,  as  we 


previously  had  thought,  commingled 
with  the  coke  and  ore  solids  after  they 
are  removed  from  the  condenser. 
Commenters  clarified  that  the  vanadium 
impurities  stream  contains  significant 
levels  of  titanium  tetrachloride: 
insertion  of  this  stream  into  the 
condenser  allows  for  the  recovers-  of  this 
product  value.  Solid  impurities  from  the 
vanadium  stream  drop  out  of  the 
condenser  with  the  solids  from  the 
initial  coke  and  ore  reaction. 
Commenters  also  clarified  that  the 
cooler  temperature  of  the  vanadium 
impurities  stream  facilitates  the 
operation  of  the  condenser  unit. 
Further,  thev  explained  that  chloride 
and  chloride-ilmenite  plants  have  been 
configured  in  this  manner  for  at  least  20 
years.  Based  on  these  factors,  they 
argued  that  the  vanadium  impurities 
stream  is  not  a  waste  until  it  exits  the 
condenser  with  the  solids  from  the  coke 
and  ore  reaction 

We  now  understand  that  the  residuals 
from  the  vanadium  impurities  stream 
leaves  the  process  as  an  integral 
component  of  the  coke  and  ore  sohds. 
Consequently,  we  no  longer  consider 
the  vanadium  impurities  stream  to  be  a 
separate  waste.  Moreover,  because  the 
residuals  from  the  vanadium  impurities 
stream  are  not  a  separable  stream  when 
they  leave  the  process,  it  is  now  clear 
that  they  are  Bevill-exempt  because  they 
are  an  integral  component  of  the  coke 
and  ore  solids. 

For  these  reasons,  we  have  decided  to 
modif)-  our  proposed  position  on  the 
Bevill  status  of  the  vanadium  impurities 
stream.  The  residuals  that  exit  the 
condenser  are  part  of  the  solids  from  the 
production  of  titanium  tetrachloride 
exempt  under  40  CFR  261  4fb)(7j(S). 
This  supersedes  all  earlier  positions 
expressed  on  the  Bevill  status  of  the 
vanadium  impurities  stream  as  we  now 
are  aware  that  we  previouslv 
misunderstood  the  details  of  the 
process. 

However,  as  noted  in  the  proposed 
rule,  we  may  in  the  future  consider 
whether  we  should  reassess  the  status  of 
these  wastes  as  exempt  mineral 
processing  wastes.  We  believe  that  there 
may  be  a  need  to  assess  whether  future 
regulator)-  action  is  justified  for  the 
solids  from  titanium  dioxide 
manufacturing  because  thev  contain 
significant  concentrations  of  manganese 
and  dioxin.  The  impacts  associated  with 
the  presence  of  these  two  constituents 
were  not  considered  at  the  time  the 
Bevill  exemptions  were  promulgated. 

b.  Wastewater  Treatment  Sludge 

In  the  proposal,  we  explained  that  the 
Bevill  exemption  extends  to  the  portion 
of  the  wastewater  treatment  sludge 


58272        Federal  Register / Vol.  66,  No.  224 /Tuesday.  November  20.  2001 /Rules  and  Regulations 


dmved  from  treatment  of  titanium 
tetrachloride  wastewaters  (and 
conversely  does  not  exempt  the  portion 
of  the  sludge  derived  from  treatment  of 
titanium  dioxide  wastewaters).  Our 
position  on  this  issue  remains 
unchanged.  Comments  supporting  this 
position  were  submitted  by  various 
manufacturers  and  trade  organizations. 
We  did  not  receive  any  negative 
comments  on  this  topic.  We  continue  to 
believe  that  this  interpretation  is 
consistent  with  the  language  of  the  1989 
Bevill  exemption  Consequently,  sludge 
containing  solids  from  the  production  of 
titanium  tetrachloride  are  exempt. 
Sludge  containing  solids  from  oxidation 
and  finishing  operations  are  non- 
exempt.  All  three  facilities  commingle 
their  wastewaters  and.  therefore, 
generate  comnungled  sludges  that  are 
partially  Bevill  exempt  and  partially 
non-exempt.  The  portion  of  the 
wastewater  treatment  sludge  that  is  non- 
exempt  varies  at  each  facility. 

c.  Ferric  Chloride  Residues 

Solids  are  removed  from  ferric 
chloride  acid  at  all  three  DuPont 
facilities.  .\t  the  Mississippi  and 
Tennessee  plants,  the  solids  are  the 
condenser  solids  described  previously. 
They  are  removed  from  the  ferric 
chloride  acid  prior  to  any  additional 
processing  of  the  acid  and  are  exempt 
mineral  processing  wastes.'-  The 
Delaware  facility's  process  is  slightly 
different,  generating  two  separate  solids 
streams,  the  exempt  condenser  solids,  as 
well  as  ferric  chloride  residues 
generated  from  subsequent  manufacture 
of  ferric  chloride.  The  Delaware  plant 
sells  its  ferric  chloride  as  a  wastewater 
and  water  treatment  agent.  Prior  to 
sales,  the  Delaware  plant  adds  a 
processing  chemical  (chlorine)  to  the 
acid  stream,  then  filters  the  acid  to 
remove  solids.  As  described  in  our 
proposal,  the  residue  removed  from  the 
ferric  chloride  after  chlorine  addition  is 
generated  from  the  production  of  ferric 
chloride.  DuPont  is  no  longer  engaged 
in  the  manufacture  of  titanium 
tetrachloride  at  this  point.  The  residue, 
therefore,  is  not  a  mineral  processing 
waste  exempt  under  261.4(b)(7)(ii)(S). 

Although  we  did  not  consider  the 
ferric  chloride  residues  to  be  wastes 
generated  during  the  process  of 
producing  titanium  dioxide,  we 
included  them  within  the  scope  of  the 
proposed  Kl  78  listing  to  be 
promulgated  under  section  3001(e)  of 
RCRA  because  these  residues  were 
being  commingled  with  other  non- 


■"-•  S  261  4(b)l7)(ii)(S):  Chloride  process  waste 
solids  from  titanium  tetrachloride  production. 


exempt  residues  we  planned  to  list 
under  this  authority. 

In  public  comments,  DuPont  argued 
that  the  addition  of  chlorine  does  not 
affect  the  chemical  composition  of  the 
resultant  filtered  residues  and  that  the 
simple  addition  of  chlorine  is  not  a 
significant  enough  chemical  step  to 
determine  that  the  processing  of  acid 
has  begim.  DuPont  contends  that  we 
mistakenly  assumed  that  the  addition  of 
chlorine  to  the  ferric  chluiice  stream 
generates  or  affects  the  unreacted  coke 
and  ore  solids  that  are  separated  from 
that  solution.  DuPont  noted  that  these 
solids  already  have  been  separated  from 
titanium  tetrachloride  in  the  titanium 
dioxide  production  process,  are  carried 
along  with  the  "waste  acid"  through  the 
point  of  chlorine  injection,  are  not 
affected  by  the  chlorine  injection,  and 
are  Bevill-exempt  whether  separated 
from  the  ferric  chloride  solution  before 
or  after  chlorine  injection.  DuPont 
believes  we  should  recognize  that  the 
ferric  chloride  solids  retain  their  same 
character  and  exempt  status  after  the 
addition  of  chlorine. 

DuPont  also  contends  that  the 
proposal  to  include  the  solids  from  the 
ferric  chloride,  which  are  added  to  the 
Iron  Rich  '^^^  and  also  collect  in  ferric 
chloride  product  storage  tanks  and 
impoundments,  would  contradict  EPA's 
prior  Bevill  determinations.  DuPont 
noted  that  during  prior  Bevill 
determinations,  EPA  sampled  these 
solids  and  agreed  that  they  were 
exempt.  They  argue  the  exempt  status  of 
these  solids  was  understood  not  only  by 
the  facility  and  EPA  but  also  by  the 
regulating  state  agency. 

DuPont  further  contends  that  the 
proposal  also  would  contradict  the 
Agency's  standards  for  distinguishing 
mineral  processing  from  chemical 
manufacturing.  54  FR  36592,  36616 
(September  1,  1989),  and  its  clarification 
of  "uniquely  associated"  wastes  in  the 
Phase  IV  LDR  rule  DuPont  argued  that 
the  solids,  when  disposed  of,  are  solid 
wastes  that  originate  from  mineral 
processing  operations. 

We  disagree  with  these  comments.  We 
believe  that  wastes  from  the  production 
of  ferric  chloride  are  not  wastes  that  are 
exempt  under  the  Bevill  exemption 
regulations.  They  are  not  extraction  and 
beneficiation  wastes  because  the  input 
material  (waste  acid  containing  solids 
from  the  titanium  dioxide 
manufacturing  process)  has  gone 
through  mineral  processing.  Once 
mineral  processing  begins,  all 
subsequent  operations  are  not 
considered  extraction/beneficiation.  See 
54  FR  at  36619,  September  1,  1989. 
Even  if  they  were  considered  mineral 
processing  wastes,  they  are  not  wastes 


from  any  of  the  20  specific  mineral 
processing  wastes  exempted  under 
261.4(bK7)(ii).  As  explained  in  the 
proposal,  we  believe  that  once  the 
Delaware  facility  adds  chlorine  to  the 
waste  acid  stream,  it  is  engaged  in  the 
manufacture  of  ferric  chloride,  not  the 
manufacture  of  titanium  tetrachloride, 
the  material  for  which  wastes  are 
exempt  under  261.4(b)(7)(ii)(S). 

In  support  of  our  position,  we  note 
that  the  manufacture  of  ferric  chloride  is 
in  no  wav  necessary  to  the  manufacture 
of  titanium  tetrachloride  or  titanium 
dioxide.  The  facility  does  not  use  any  of 
the  ferric  chloride  in  any  step  of  the 
process  that  produces  either  of  the  two 
titanium  products. 

Regarding  the  Delaware  plant,  the 
commenter  asserts  that  the  addition  of 
chlorine  in  the  process  of  making  ferric 
chloride  does  not  alter  the  solids  in  the 
waste  acid  that  it  later  filters  out  and 
mingles  with  all  of  its  other  process 
solids.  This  is  irrelevant.  The  issue  for 
the  purpose  of  the  Bevill  exemption  is 
whether  the  facility  is  making  titanium 
tetrachloride  or  some  other  product.  In 
determining  whether  a  waste  falls 
within  the  scope  of  Bevill  exemption  for 
one  of  the  20  mineral  processing  wastes, 
we  have  never  engaged  in  extending  the 
Bevill  applicability  to  the  production  of 
a  different  product  based  on  an  analysis 
of  the  similarities  or  dissimilarities  of 
the  waste  material. 

Moreover,  we  disagree  with  this 
assertion.  The  waste  matrix  of  concern 
contains  both  solids  and  a  measurable 
amount  of  liquid  waste  acid.  While  we 
are  not  convinced  that  the  solids  are 
unaffected  by  the  addition  of  chlorine, 
clearly  the  liquid  acid  portion  of  the 
waste  solids  has  been  chemically  altered 
bv  the  addition  of  chlorine  (i.e.,  the 
purpose  of  the  chlorine  addition  is  to 
shift  the  balance  between  ferrous  and 
ferric  chloride  in  the  acid.-^ '  Therefore, 
we  believe  that  at  a  minimum  the  acid 
component  of  the  ferric  chloride  residue 
waste  matrix  does  undergo  some 
chemical  change  as  a  result  of  the  ferric 
chloride  manufacturing  process. 

The  commenter  also  observes  that  we 
sampled  the  waste  solids  from  the 
production  of  ferric  chloride  in  the  mid- 
1980's,  and,  when  we  established  the 
exemption  for  solid  titanium 
tetrachloride  wastes  in  1991,  we  did  not 
assert  that  these  solids  were  not  covered 
bv  the  exemption.  The  commenter  may 
be  correct  that  our  mid-1980s  sample  of 
commingled  solids  included  some 


"  .Se*"  section  4  1  of  DuPonl's  November  13,  2000 
f.ommenls.  as  well  as  letter  dated  May  8.  2001  iu 
Lillian  Bagus.  EPA.  and  Stephen  Hoffman.  EP.^. 
from  Gregg  Martin.  DuPont.  regarding  "Proposed 
Kl  78  Hazardous  Waste  Listing  of  Ferric  Chloride 
Solids'. 
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solids  filtered  out  of  ferric  chloride 
production.  However,  we  did  not  know, 
at  the  time  that  we  promulgated  the 
titanium  tetrachloride  exemption,  that 
the  plant  fihered  out  the  solids  after  it 
added  chlorine  to  the  waste  acid  (i.e.. 
began  the  manufacture  of  ferric 
chloride).  The  regulatory  language, 
however,  is  sufficiently  clear:  EPA 
defined  the  exemption  as  applying  to 
solids  from  the  manufacture  of  titanium 
tetrachloride,  not  ferric  chloride 
production. 

Finally,  the  commenter  asserts  that 
the  ferric  chloride  residues  meet  our 
three  criteria  for  classification  as  an 
exempt  manufacturing  waste.  The 
criteria  as  noted  at  54  FR  36614-36620 
(September  1.  1989)  are:  (1)  E.xcluded 
Bevill  wastes  must  be  a  solid  waste  as 
defined  by  EPA;  (2)  excluded  solid 
waste  must  be  uniquely  associated  with 
mineral  industry  operations:  and  (3)  the 
solid  waste  must  originate  from  mineral 
processing  operations  as  defined  by  five 
specific  criteria. 

We  disagree.  We  agree  with  the 
commenter  that  the  ferric  chloride 
residues  are  'solid  wastes"  under  the 
first  criterion.  However,  the  waste  ferric 
chloride  residues  do  not  meet  the 
second  criterion.  For  a  waste  to  be 
"uniquely  associated"  with  the  titanium 
tetrachloride  mineral  processing 
operation,  the  process  that  generates  the 
waste  must  be  necessary  to  the 
production  of  titanium  tetrachloride.  As 
explained  above,  the  Delaware  plant 
does  not  need  to  make  ferric  chloride  to 
manufacture  titanium  tetrachloride,  the 
only  material  produced  there  that  gives 
rise  to  Bevill-exempt  wastes.  The  plant 
uses  no  portion  of  the  ferric  chloride 
produced.  Since  the  ferric  chloride 
residues  fail  to  meet  this  criterion,  we 
have  no  need  to  determine  whether  thev 
meet  the  third  criterion.  Moreo\er.  we 
would  take  the  position  that  the  ferric 
chloride  residues  were  not  exempt  even 
if  we  agreed  that  they  "originated'  in 


the  production  of  titanium  tetrachloride. 
Residues  removed  after  the  facilitv 
begins  the  manufacture  of  the  distinct 
ferric  chloride  product  (by  the  addition 
of  chlorine)  are  not  solids  from  the 
manufacture  of  titanium  tetrachloride. 

After  the  close  of  the  comment  period, 
representatives  of  the  commenter  told 
us  that  the  Delaware  plant  planned  to 
reconfigure  its  operations.-"  The  plant 
plans  to  remove  the  bulk  of  the  residues 
from  the  waste  acid  prior  to  adding 
chlorine.  The  plant  also  might  remove  a 
much  smaller  amount  of  solids  from  the 
ferric  chloride  product  stream  after  it 
adds  chlorine  Under  such  a 
configuration,  we  would  not  consider 
solids  removed  from  the  waste  acid 
prior  to  the  addition  of  chlorine  to  be 
residues  from  the  manufacturing  of 
ferric  chloride.  They  would  be  solids 
from  the  manufacturing  of  titanium 
tetrachloride  and  would  be  exempt 
under  261.4(b)(7)(ii)(S).  Thev  would  not 
be  subject  to  today's  listing.  Any 
residues  that  the  facility  removed  after 
it  added  chlorine  to  the  waste  acid 
stream,  however,  would  continue  to  be 
residues  from  the  production  of  ferric 
chloride  and  would  continue  to  be 
subject  to  today's  listing. 

6  Comments  Related  to  the  Constituents 
of  Concern  and  Modeling  Issues 

a.  Toxicity  of  Manganese 

We  received  comments  from  DuPont 
and  other  commenters  on  our  proposal 
to  list  Kl  78  on  the  basis  of  human 
health  risks  stemming  from  manganese 
toxicity.  These  comments  are  available 
in  the  docket  for  today's  rule.  EPA  is 
deferring  those  elements  of  our  proposal 
related  to  manganese.  See  section  IV. B. 
of  the  preamble  for  further  clarification. 

b.  Presence  of  Thallium  in  DuPont 
Wastes 

DuPont  submitted  comments  arguing 
that  thallium  is  not  present  in  its  wastes 
and  that  thallium  should  not  be  used  as 


a  basis  for  listing.  DuPont  criticized  our 
analysis  for  thallium  in  the  Delaware 
Iron  Rich  TV  sample,  arguing  that  our 
thallium  TCLP  value  for  Iron  Rich  ^^  is 
artificially  high  and  that  our  thallium 
SPLP  value  for  Iron  Rich'^^  is  suspect. 
In  light  of  these  comments,  we  re- 
examined our  analysis  and  determined 
that  our  thallium  TCLP  and  SPLP 
results  are  valid  See  Response  to 
Comment  Background  Document  for  a 
more  detailed  discussion  of  our 
evaluation  of  the  validity  of  DuPont's 
criticism  of  our  analysis  for  thallium. 

DuPont  also  argued  that  its  own 
sampling  and  analysis  of  Iron  Rich  "^^ 
shows  that  thallium  is  not  present  in  the 
levels  suggested  by  EPA,  DuPont 
provided  anahlical  data  characterizing 
eight  Iron  Rich  t"*'  samples  (plus  one 
duplicate).  These  samples  were 
collected  from  the  filter  press  where  we 
collected  our  sample  of  Iron  Rich  ^' 
(DPE-SO-01)  and  thus  are  comparable 
to  our  sample.  All  8  samples  and  the 
duplicate  were  analyzed  for  total,  TCLP 
and  SPLP  concentrations  of  20  metals, 
including  thallium.  We  carefully 
reviewed  DuPont's  data  package. 
DuPont  conducted  metals  analyses 
using  two  analytical  methods: 
inductively  coupled  plasma  with  mass 
spectroscopy  (ICP-MS.  SW-846  Method 
6020B)  and  inductivelv  coupled  plasma 
(ICP.  SW-846  Method  60106).  Our 
review  of  these  data  for  DuPont's  Iron 
Rich  T^'  samples  showed  that  there  are 
numerous  anah-tical  problems  with 
DuPont's  ICP-MS  analyses  (see 
.Assessment  of  Analytical  Data 
Submitted  by  DuPont  in  Response  to 
Proposed  Inorganic  Chemical  Industrv 
Hazardous  Waste  Determination  for 
K178  (October  2001),  available  in 
today's  docket).  Due  to  these  problems, 
we  chose  not  to  consider  the  ICP-MS 
results  and  have  assessed  onlv  DuPont's 
more  reliable  ICP  results.  Table  IV-2 
compares  our  ICP  results. 


Table  IV-2.— Thallium  in  Iron  Rich™^  Delaware 


Analysis 


EMI-1  -  8 


Totat-6010  B  (mg/kg) 
TCLP-6010  B  (mg/L) 
SPLP-6010  B  (mg/L) 


EPA  Sample  (DPE-SO-Oi) 


<7.1 


3  7 

(23  6  DuPont  spirt) 

<0-250 0  28 

^ -■„• (0.27  EPA  duplicate) 

<0.050 0.012 


As  Table  rV-2  indicates.  DuPont  did 
not  detect  total  or  TCLP/SPLP  thallium 
in  its  Iron  Rich  ^^  samples  (EMI-1  to 
EMI-8  and  EMI-6-Dup),  although  their 


•■•  Letter  to  Lillian  Bagus,  EPA  from  Gregg  VV. 
Martm,  DuPont  regarding  "Edge  Moor  Iron  Rich™ 


laboratory  did  not  achieve  detection 
limits  as  low  as  our  laboratory  achieved. 
We  detected  total  and  SPLP  thallium  in 
our  Iron  Rich^M  sample  (DPE-SO-01)  at 


Staging  Area  Screening  Assessment  ,  dated  April 


levels  that  are  lower  than  DuPont "s 
detection  limits  for  total  and  SPLP 
thallium  analvsis;  we  also  detected 
TCLP  thallium  at  a  level  close  to 


16,  2001,  See  also  DuPont/EPA  April  3,  2001 
meeting  notes. 
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DuPonfs  detection  limit  for  TCLP 
thallium  analysis.  Thus.  DuPont's  data 
fail  to  demonstrate  that  our  SPLP 
analyses  are  suspect  with  regard  to 
thallium.  DuPont's  newly  submitted  ICP 
total.  TCLP  and  SPLP  thallium  results 
are  very  similar  to  our  ICP  total.  TCLP 
and  SPLP  thallium  results.  The  results 
of  earlier  analytical  work  by  DuPont 
also  show  that  our  values  were  not 
artificially  high.  DuPonfs  split  total 
thallium  value  (23.6  mg/kg)  for  Iron 
RichT"-'  (collected  and  analyzed  at  the 
same  time  our  sample  was  collected 
prior  to  proposal)  was  even  higher  than 
our  total  thallium  result  (3.7  mg/kg). 
Note  that  our  laboratory,  in  the  course 
of  analyzing  the  Iron  RichT"^  sample, 
conducted  a  second  thallium  analysis 
with  a  10-fold  dilution  which  resulted 
in  a  total  thallium  concentration  of  18.4 
mg/kg. 

DuPont  also  argues  that,  based  on 
process  knowledge.  DuPont  does  not 
expect  thallium  to  be  present  in  its 
wastes  at  the  levels  suggested  by  EPA 
for  any  of  the  three  chloride-ilmenite 
facilities.  DuPont  said  its  analyses  of 
ores  used  in  the  prior  year  indicate  that 
thallium  generally  is  not  present  at 
levels  above  0.050  mg/kg.  The  highest 
thallium  level  in  ore  detected  by  DuPont 
was  0.171  mg/kg.  which  DuPont 
estimates  would  correspond  to  a  solids 
level  of  0.350  mg/kg.  DuPont's 
arguments  are  not  convincing  because; 
(1)  No  ore  analyses  were  presented  for 
review;  (2)  DuPont  did  not  describe 
whether  it's  limited  review  was 
representative  of  the  ores  associated 
with  our  sampling  event  or  ongoing 
operations;  and  (3)  DuPont  did  not 
assess  its  other  primary  raw  material, 
petroleum  coke,  for  thallium.  Sampling 
data  from  prior  analyses  submitted  by 
DuPont  confirm  that  thallium  has  been 
present  in  the  Iron  Rich  ^'^  '^^  and 
similar  wastes  -•'  at  levels  significantly 
above  what  DuPont  estimated  from  its 
ore  analyses. 

In  summary,  we  disagree  with 
DuPont's  assertion  that  thallium  is  not 
present  in  its  waste. 


■   .S^(-  .Mtachmenl  to  DuPont  Edge  Moor's  S  3007 
survey  entilli-d  ■'Split  Metals  Analyses  from  Region 
III  PackaRp."  Sample  No   3228296.  Iron  Rich,  with 
total  thallium  c;;onc:«>ntration  reported  at  23.6  mg/kg. 
See  also  lanuary  6.  2000  letter  to  Michael  (sic.  Max) 
Diaz.  EP.A  from  lonathan  Barher.  VFL.  regarding 
DuPont  Iron-Rich  Itilization.  VFL  Technology 
.^pproval  Application,  .^ttachment  I:  STL  Product 
Analysis.  Sample  Number  91941001,  with  total 
thallium  concentration  reported  at  28.6  mg/kg. 

-'"See  Exhibit  13-4  of    Report  to  Congress  on 
Special  Wastes  from  Mineral  Processing."  |uly 
1990  See  also  Tables  3  19,  3.21.  and  3.27  of  the 
Titanium  Dioxide  Listing  Background  Document  for 
the  Inorganic  (Chemical  Listing  Determination, 
August  2000. 


c.  Thallium  Distribution  Coefficient 

DuPont  submitted  comments 
challenging  our  assumptions  for  the 
thallium  soil-water  distribution 
coefficient  (IQ).  We  found  that  these 
comments  had  merit.  As  a  result,  we 
have  modified  our  proposed  findings  for 
the  non-exempt  wastewater  treatment 
sludge  and  ferric  chloride  residues  with 
respect  to  the  industrial  solid  waste 
landfill  scenario.  The  impact  of  these 
comments  was  less  marked  for  the 
municipal  solid  waste  landfill  scenario 
for  ferric  chloride  residues. 

The  Risk  Assessment  Background 
Document  for  the  proposed  rule  stated 
that  a  literature  search  of  sorption 
studies  found  no  published  data  on  the 
Kd  for  thallium.  In  lieu  of  published 
data,  we  relied  on  a  graphical 
presentation  of  data  shown  in  an 
unpublished  draft  report  in  order  to 
establish  a  range  over  which  to  vary  IQj 
and  then  assumed  a  log  uniform 
distribution  within  that  range.  Out  of 
concern  for  the  absence  of  published 
data.  DuPont  conducted  a  study  of 
thallium  Kj  and  submitted  the  data  and 
study  documentation  to  EPA.  The 
DuPont  study  was  done  on  three 
different  soil  types  representing  a  range 
of  soil  conditions.  Although  the  data  are 
not  inconsistent  with  the  range  of  K<j 
values  we  used  in  the  risk  assessment, 
the  DuPont  data  fall  in  the  upper  half  of 
the  Kj  distribution.  Moreover,  the 
DuPont  data  exhibit  a  clear 
concentration  dependence  and,  for  two 
of  the  three  soil  types,  the  data  lie  in  the 
upper  quartile  of  the  Kj  distribution  at 
the  relatively  low  concentrations 
actually  found  in  the  Iron  Rich^"^ 
leachate.  In  addition,  DuPont  submitted 
modeling  analyses  that  show  that  the 
model-predicted  ground-water 
concentrations  are  relatively  sensitive  to 
the  value  of  Kj  within  the  range  of  Kj's 
of  the  DuPont  data,  with  higher  K^ 
values  producing  lower  ground-water 
thallium  concentrations. 

After  examining  the  data  presented  by 
DuPont.  we  agree  that  the  Kj  values 
from  this  study  appear  to  be  more 
appropriate  to  use  in  assessing  risks 
from  the  wastes  in  question.  Given  this, 
the  dilution  and  attenuation  of  thallium 
in  the  waste  leachate  from  the  non- 
exempt  ferric  chloride  residues  and  the 
non-exempt  wastewater  treatment 
sludge  is  likely  to  be  greater  than  (and 
consequently,  the  risks  less  than)  that 
estimated  in  the  risk  assessment  for  the 
proposed  rule.  However,  as  explained 
elsewhere  in  today's  notice,  we 
continue  to  believe  that  the  ferric 
chloride  residues  pose  risk  due  to 
thallium  in  municipal  solid  waste 
landfills. 


d.  Ground-Water  Mounding 

DuPont  submitted  comments 
regarding  the  assumptions  we  used  in 
our  ground-water  modeling  for 
infiltration  and  recharge  rates.  We  agree 
that  these  assumptions  are  somewhat 
problematic,  although  we  disagree  with 
the  remedies  suggested  by  the 
commenter.  This  issue  was  important  in 
our  formulation  of  our  final  decisions 
for  both  the  non-exempt  wastewater 
treatment  sludge  and  ferric  chloride 
residues  for  the  industrial  landfill 
scenario,  but  not  for  the  municipal 
landfill  scenario. 

As  explained  in  the  Risk  Assessment 
Background  Document  for  the  proposed 
rule,  the  ground-water  modeling 
analysis  at  proposal  for  the  combined 
nonexempt  nonwastewaters  from  the 
Delaware  facility  used  a  set  of 
infiltration  and  recharge  rates  that  were 
generated  based  on  a  water  balance 
through  an  assumed  unlined  landfill 
under  a  variety  of  climatic  and  soil 
conditions.  However,  depending  on  the 
characteristics  of  the  underlying  aquifer, 
the  infiltration  and  recharge  rates 
derived  fi-om  the  water  balance  may 
exceed  the  capacity  of  the  subsurface  to 
absorb  the  water.  As  a  result,  mounding 
of  the  water  table  may  occur  in  the 
ground-water  model  beneath  the 
landfill.  DuPont  submitted  comments 
on  the  proposed  rule  stating  that  this 
model-induced  mounding  is  excessive 
and  can  lead  to  ground-water  velocities 
that  are  uru-ealistically  high.  In  their 
comments,  DuPont  implemented  several 
different  approaches  to  mitigate  the 
impact  of  mounding  on  the  model- 
predicted  ground-water  concentrations, 
including  modifying  the  EPACMTP 
ground-water  model.  These  alternative 
approaches  give  larger  dilution  and 
attenuation  factors  (DAF's)  than  the 
approach  used  in  the  unmodified  model 
for  the  proposed  rule. 

We  evaluated  DuPont's  comments  and 
conclude  that  excessive  mounding  of 
ground  water  can,  in  fact,  occiu  with  the 
model.  However,  as  discussed  in  the 
comment  response  document  for  today's 
rule,  we  disagree  with  the  alternative 
approaches  suggested  by  the 
commenter.  These  approaches  primarily 
involve  substantial  reductions  in  the 
rate  of  waste  leachate  infiltration  and, 
for  this  reason,  they  result  in  higher 
DAF's.  We  think  a  preferable  approach 
within  the  current  model  framework  is 
to  implement  a  screening  procedure  to 
eliminate  incompatible  combinations  of 
infiltration  and  recharge  rates  and 
aquifer  characteristics.  To  evaluate  what 
the  impact  of  one  such  procedure  might 
be,  we  implemented  a  simple  procedure 
on  a  trial  basis  whereby  all  instances  in 
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which  the  water  table  was  calculated  to 
rise  above  the  ground  surface  were 
eliminated.  As  described  in  the 
Response  to  Comments  Background 
Document,  this  procedure  resulted  in  a 
large  number  of  combinations  being 
eliminated.  However,  the  DAF's  at  the 
5th  and  lOth  percentiles  of  the 
distribution  were  not  greatly  affected 
(i.e.,  they  were  within  a  factor  of  two  of 
the  DAF's  modeled  in  the  proposed 
rule).'"  Therefore,  we  believe  that  the 
mounding  phenomena,  while  not 
infrequent,  also  is  not  of  such 
magnitude  that  it  modifies  our  primary 
conclusion  regarding  the  potential  risks 
posed  by  these  wastes.  As  indicated 
elsewhere  in  today's  notice.  EPA 
continues  to  be  concerned  by  potential 
risks  from  co-disposal  with  municipal 
solid  waste  in  a  municipal  solid  waste 
landfill,  given  the  TCLP  test  results. 

7.  Wastewater  Treatment  Sludge 

a.  What  Was  Our  Proposed  Listing 
Determination? 

Wastewater  treatment  sludge  is  one 
component  of  the  proposed  listing  for 
non-exempt  nonwastewaters  generated 
from  the  chloride-ilmenite  process.  We 
based  our  proposal  to  list  this  waste 
component  as  hazardous  on  oiu 
modeling  of  the  combined 
nonwastewaters  generated  at  the 
Delaware  facility,  which  showed  that 
manganese  and  thallium  leach  from  the 
combined  waste  at  levels  that  may  pose 
significant  risk  to  human  health  from 
groimd-water  ingestion. 

Table  IV-3.— Characterization  of 


Wastewater  treatment  sludges  are 
generated  at  each  of  DuPont  s  chlonde- 
ilmenite  facilities  from  the  treatment  of 
commingled  wastewaters  The 
wastewaters  are  generated  from  the 
production  of  titanium  tetrachloride,  as 
well  as  from  the  production  of  titanium 
dioxide.  As  described  previouslv  in  this 
notice,  we  proposed  an  interpretation  of 
the  Bevill  exemption  for  this  sludge  that 
stated  that  the  portion  of  the  wastewater 
treatment  sludge  derived  from  treatment 
of  titanium  tetrachloride  wastewaters 
would  be  eligible  for  exemption,  while 
the  portion  of  the  sludge  derived  from 
titanium  dioxide  wastewaters  (e.g.. 
oxidation  and  finishing  wastewaters) 
would  be  nonexempt  and  subject  to  the 
proposed  listing  determination, 

DuPont  submitted  comments  arguing 
that  the  combined  solids  listing  should 
not  include  wastewater  treatment 
sludges  because  they  have  lower  levels 
of  hazardous  constituents  and, 
therefore,  do  not  contnbute  significantly 
to  the  risk  posed  by  the  combined 
wastestream.  Moreover  these  wastes  are 
generated  separately  from  the  condenser 
solids  and  ferric  chloride  solids.  The 
Delaware  facility  commingles  them  with 
the  other  two  types  of  solids  The 
Tennessee  and  Mississippi  facilities 
dispose  of  them  separately,  as  could  the 
Delaware  site  (as  we  assume  that  they 
would  do  if  we  excluded  them  from  the 
listing  due  to  cost  savings). 
Consequently,  we  assessed  these 
sludges  as  if  they  were  a  separate 
wastestream.  As  explained  below,  we 
concluded  that,  as  a  separate 


wastestit^am.  the  wastewater  treatment 
sludges  do  not  present  significant  risks, 
and  we  are  not  taking  final  action  to  list 
them. 

b.  What  Was  the  Technical  Basis  for  the 
Proposed  Listing? 

To  support  our  proposed  listing 
determination,  we  collected  one  sample 
of  chlonde-ilmenitp  wastewater 
treatment  sludge  from  the  Tennessee 
facility  This  sample  was  taken  from  a 
pond  used  to  dewater  wastewater 
treatment  sludge  prior  to  landfilling 
(i  e..  the  "Hillside  Pond")  This  sample 
contains  both  exempt  and  non-exempt 
wastewater  treatment  sludge  In 
addition,  we  collected  a  sample  of  the 
commingled  fron  Rich^^'  from  the 
Delaware  facility.  This  sample  also 
contains  both  exempt  and  non-exempt 
wastewater  treatment  sludge. 
Wastewater  treatment  sludge  accounts 
for  ten  percent  of  the  commingled  Iron 
Rich"rvi  We  did  not  sample  the 
wastewater  treatment  sludge  generated 
at  the  Mississippi  facility.  As  stated  in 
the  proposal,  we  believe  that  our 
sampling  and  modeling  of  the  sludges 
generated  at  the  Tennessee  and 
Delaware  sites  provides  an  appropriate 
surrogate  for  the  waste  generated  at  the 
Mississippi  facility,  given  the  similar 
nature  of  the  processes  at  all  three 
facilities. 

Table  rV-3  provides  a  summarv  of  the 
anah-tical  data  for  the  Iron  RichT'^i  and 
Hillside  Pond  samples  that  were  used  to 
support  the  proposed  listing 


Wastewater  Treatment  Slucxbe  from  the  Chloride-ilmenite  Process 
Titanium  Dioxide 


Constituent  of  concern 


Iron  RichT^  (Delaware) 
(10*^0  WWT  sdids) 


Total 

(mgT<g) 


TCLP 

(mg/L) 


Antimony  ... 

Arsenic  

Barium 

Boron 

Lead  

Manganese 

Nickel  

Thallium   ..,. 
Vanadium  .. 


0.9 
22 

178 

30 

309 

10.600 

91.8 

3.7 

240 


2  0  021 

<:0  0035 

2  2.4 

1.7 

2  0.032 

252 

0.5 

0.28 

200003 


SPLP 

(mg/L) 


Hillside  Pond 
WWT  solids  (Tennessee) 

1   HBL  (mg/L) 


A  woe  (mgl.) 


Total 

(mg/kg) 


SPLP 

(mgT.) 


0.02 

2  0.001 

0.92 

061 

2  0  0032 

163 

<0  005 

0012 

<0  005 


0.7 

28 

49  6 
24.5 
42.4 

2.890 

598 

7.2 

1.060 


Human 

fwattri 


Aquatic  We 


0.021 

<' 0  0035 

012 

0.45 

2  0  002 

15 

0007 

<0  0022 

<0  005 


0006 

0  0007 

1  1 

14 

0.015 

07 

031 

0  001 

014 


0014 
1  8E-0? 
rwa 
n/a 


0.05 

0.61 

00017 
n/a 


n/a 

0.15 

rVa 

aa 
0  0025 
aa 
0  052 
na 
n/a 


n/a:  not  applicable 

'  One  half  the  detection  limit  was  used  as  a  screening  level 

2  Results  are  less  than  the  typical  laboratory  reporting  limit,  but  are  greater  than  the  cateulated  mstnjment  detection  limits 


We  used  our  SPLP  results  for  the 
Hillside  Pond  sample  to  screen  the  on- 
site  waste  management  scenarios  at  the 
Tennessee  site  (i.e.,  industrial  landfill 


''  Although  there  is  not  a  direct  correspondence 
between  DAFs  and  risk,  lower  DAFs  result  in  higher 


and  impoundments).  The  primary 
constituents  of  concern  in  the  SPLP 
extract  were  antimony  and  manganese 
Our  assessment  of  potential  releases  of 


risks  Therefore,  the  5th  and  unh  percentile  DAFs 
are  of  particulaf  interest  relative  to  high  end  risks. 


these  constituents  to  ground-water, 
which  would  discharge  into  the  nearbv 
river  did  not  show  sufficient  risk  to 
human  health  or  aquatic  life  to  serve  as 


e.g..  at  the  90th  and  95th  percentiles  of  the  risk 
distribution 
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a  basis  for  listing.  In  addition,  we  used 
our  SPLP  results  for  the  Iron  Rich^^^' 
which  contained  10  percent  wastewater 
treatment  sludge  to  model  an  off-site 
industrial  landfill  scenario  for  the 
Delaware  waste.  Based  on  the  risk 
associated  with  this  scenario  for 
manganese  and  thallium,  and  the 
commingled  nature  of  the  wastes,  we 
proposed  to  include  the  non-exempt 
portion  of  the  wastewater  treatment 
sludge  within  the  scope  of  the  listing, 
which  would  have  applied  to  all  three 
facilities. 

As  described  in  the  Titanium  Dioxide 
Background  Document,  our  analytical 
data  also  showed  that  chlorinated 
dioxins  and  furans  are  present  in  the 
Hillside  Pond  wastewater  treatment 
sludge  (402  ppt  TCDD  TEQJ.  as  well  as 
in  the  Iron  Richi"^^  (57  ppt  TCDD  TEQJ. 
However,  we  concluded,  based  on 
engineering  assessment  of  the  process, 
that  the  vast  majority  of  the  dioxins  and 
furans  were  associated  with  the  Bevill- 
exempt  portions  of  the  wastewater 
treatment  sludges.  Therefore,  we  did  not 
assess  potential  risks  from  the  dioxins 
and  furans  from  the  non-exempt 
wastewater  treatment  sludge. 

c.  What  Is  the  Basis  for  the  Final  "No 
List"  Determination? 

In  its  comments,  DuPont  argued  that 
its  wastewater  treatment  sludges  do  not 
have  the  same  composition  as  the  Iron 
Rich^"^'  which  served  as  the  basis  for  the 
proposed  listing.  DuPont  argued  that  the 
analytical  data  for  the  Iron  Rich^"^' 
sample  is  not  characteristic  of 
wastewater  treatment  sludge  because 
Iron  Rich^"^  consists  predominantly  of 
coke  and  ore  solids.  DuPont  argued  that 
the  coke  and  ore  solids  and  the 
wastewater  treatment  sludges  are  not 
chemically  similar. 

In  particular,  DuPont  argued  that  the 
wastewater  treatment  sludges  generated 
at  its  three  chloride-ilmenite  facilities 
do  not  contain  manganese  or  thallium 
(the  two  constituents  for  which  we 
proposed  to  list  the  waste  as  hazardous) 
at  levels  of  concern.  To  support  its 
conclusion.  DuPont  collected  53 
samples  of  its  wastewater  treatment 
sludges  and  conducted  total  and  SPLP 
leachate  analyses  of  the  samples  for  20 
metals,  including  manganese  and 
thallium.  DuPont  used  these  analytical 
results  to  argue  that  our  risk  assessment 
would  show  significantly  less  risk  if  we 
were  to  assess  the  wastewater  treatment 
sludges  alone  (rather  than  as  a 
component  of  the  Iron  Rich^^^).  (As 
explained  below,  DuPont's  new  totals 
and  SPLP  leachate  data  contained  new 
information  on  arsenic  and  antimony 
that  caused  us  to  reassess  risks  from 
those  constituents  as  well.) 


DuPont  also  provided  sampling  and 
analytical  data  for  its  wastewaters  from 
oxidation  and  finishing  in  an  attempt  to 
demonstrate  that  the  non-exempt 
sludges  derived  from  treatment  of  these 
wastewaters  would  not  contain 
significant  levels  of  manganese  or 
thallium. 

We  assessed  these  new  data  in  the 
context  of  the  management  scenarios  we 
evaluated  for  the  proposal  and  in  light 
of  the  other  comments  (described  above) 
that  we  believed  had  merit  (e.g.. 
thallium  K^i,  ground-water  mounding). 
We  reassessed  the  industrial  landfill 
scenario  using  DuPonts  new  SPLP  data 
for  off-site  management  of  the  Delaware 
wastewater  treatment  sludge  eind  on-site 
management  of  the  Tennessee  and 
Mississippi  wastewater  treatment 
sludges  We  reassessed  the  municipal 
landfill  scenario  using  DuPont's  new 
totals  data  for  off-site  management  of 
the  Delaware  wastewater  treatment 
sludge.  Because,  however,  of  our 
decision  to  defer  action  on  manganese 
(see  section  IV.B),  the  following 
discussion  focuses  instead  on  thallium, 
antimony  and  arsenic  The  results  of 
these  assessments  are  set  out  below. 

We  also  assessed  DuPont's  oxidation 
and  finishing  wastewater  data  but 
determined  that  we  could  not  draw 
meaningful  conclusions  about  the 
hypothetical  concentration  of 
constituents  of  concern  in  theoretical 
wastewater  treatment  sludges  that  might 
form  from  separate  disposal  of  oxidation 
and  finishing  wastewater  treatment 
sludges,  if  DuPont  were  to  isolate  them. 

(1)  Assessment  of  Industrial  Landfill 
Scenario  for  Wastewater  Treatment 
Sludges 

Thallium:  In  its  comments,  DuPont 
contends  that  thallium  is  not  present  in 
its  wastewater  treatment  sludges. 
DuPont  provided  data  intended  to 
support  its  claim  that  its  wastewater 
treatment  sludges  do  not  contain 
thallium,  .\nalyiical  results  submitted 
bv  DuPont  for  the  wastewater  treatment 
sludges  generated  at  all  three  facilities 
indicate  that  samples  analyzed  by 
DuPont  contain  no  leachable  thallium  at 
levels  above  the  HBL.  However,  as 
explained  in  our  report.  Assessment  of 
Analytical  Data  Submitted  by  DuPont  in 
Response  to  Proposed  Inorganic 
Chemical  Industr>-  Hazaidous  Waste 
Determination  for  K178  (October  2001) 
which  can  be  found  in  the  docket  for 
today's  rule,  we  have  significant 
concerns-with  the  laborator\'  results 
provided  by  DuPont  with  regard  to  the 
presence  of  total  and  leachable  thallium 
in  the  wastewater  treatment  sludges. 
Due  to  our  concerns  regarding  the 
validity  of  DuPont's  SPLP  analytical 


results  for  thallium,  we  caimot  agree 
that  DuPont's  data  demonstrate  that 
thallium  is  not  present  in  the 
wastewater  treatment  sludges.  For 
example,  DuPont's  ICP  (SW6010) 
thallium  data  for  the  Tennessee  plant 
showed  thallium  detected  at  levels 
below  the  method  detection  limit;  the 
average  concentration  of  these  tentative 
detections  is  0.014  mg/L.  While  we 
generally  would  not  rely  on  these  type 
of  tentative  data  for  the  purposes  of 
listing  a  waste,  these  results  contradict 
DuPont's  claim  that  the  wastewater 
treatment  sludge  does  not  contain 
thallium  at  levels  comparable  to  those 
we  detected  in  the  Iron  RichT^  sample. 
Therefore,  we  are  continuing  to  use  oiu 
measurement  of  0.012  mg/L  in  Iron 
RichT"'^  as  the  thallium  concentration  for 
our  risk  assessment.  Table  FV— 4 
provides  a  summary  of  the  validated 
thallium  SPLP  data. 

Table  IV.^.— Thallium  SPLP  Re- 
sults FOR  DuPont  Wastewater 
Treatment  Sludges  and  Iron 
Rich™  (MG/L) 


Waste  description 


DuPont 


Delaware  wastewater 
treatment  sludge  ... 

Tennessee  pond 
sludges 

Mississippi  pond 
sludges  

Delaware  Iron  RichTM 


<0.053 

•<0.053 

<0.053 
<0.050 


EPA 


NA 

<0.0022 

NA 
0012 


Thallium  HBL  =  0.001  mg/L. 
NA:  not  analyzed 

•Thallium  was  detected  in  some  samples  at 
levels  below  the  method  detection  limit. 

As  described  previously.  DuPont 
argued  that  our  thallium  modeling 
results  overestimate  mobility, 
particularly  as  impacted  by  the  thallium 
K<j  values  we  used.  DuPont's  data 
indicate  that  at  low  concentrations  (e.g., 
on  the  order  of  0.01  mg/L).  thallium  Kd's 
lie  within  the  upper  end  of  the  range  we 
used  in  the  risk  assessment  for  the 
proposed  rule  (>300  to  -800  L/kg  for  the 
DuPont  data  vs.  1  to  1000  in  the 
proposed  rule).  Taking  these  data  into 
account,  we  expect  that  the  hazard 
quotient  for  thallium  in  the  wastewater 
treatment  sludges  (which  we  had 
estimated  in  the  Iron  Rich  reduced 
volume  analysis  for  the  proposed  rule  as 
0.9  and  1.6  for  a  child  at  the  90th  and 
95th  percentiles,  respectively)  would  be 
reduced  to  below  our  listing  threshold 
for  the  industrial  landfill  scenario. 
Consequently,  we  have  changed  our 
position  on  thallium  risks  from 
wastewater  treatment  sludges  in 
industrial  landfill  scenarios.  We  no 
longer  believe  that  thalliiun  in  these 
wastes  poses  significant  risks. 
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Arsenic:  The  data  that  we  collected  to 
support  the  proposal  at  the  Delaware 
and  Tennessee  facilities  showed  arsenic 
levels  exceeding  the  HBLs.  However, 
arsenic  screened  out  when  we  assessed 
the  ground  water  to  surface  water 
pathway  at  the  Tennessee  facility. 
Similarly,  our  modeling  of  ground-water 
risks  at  the  Delaware  facility  did  not 
predict  risks  of  concern. 

Anal>'tical  data  DuPont  submitted  in 
its  comments  indicate  that  the 
combined  wastewater  treatment  sludges 
generated  at  the  company's  DeLisle, 
Mississippi  facility  have  arsenic  levels 
(as  measured  by  the  SPLP)  significantly 
above  those  that  we  obser\ed  from  our 
sampling  and  analysis  of  the  Iron 
RichTM  generated  at  the  Delaware 
facility  and  the  Hillside  Pond  sludge 
generated  at  the  Tennessee  facility.  (See 
our  review  of  these  data  in  Appendix  C 
of  Assessment  of  Analytical  Data 
Submitted  by  DuPont  in  Response  to 
Proposed  Inorganic  Chemical  Industry 
Hazardous  Waste  Determination  for 
K178,  October  2001.)  DuPont's  data 
show  that  the  average  arsenic  SPLP 
levels  in  the  wastewater  treatment 
sludges  generated  at  the  Mississippi 
facihty  range  between  0.031  and  0.11 
mg/L.  while  the  HBL  for  arsenic  is 
0.0007  mg/L. 

We  do  not  predict  that  these  data 
would  support  a  hazardous  waste  listing 
determination.  Based  on  other  modeling 
for  potential  ground-water  releases  at 
the  Mississippi  site,  the  wastes  are 
unlikely  to  present  significant  risks.  The 
Mississippi  site-specific  modeling  for 
the  proposed  rule  yielded  relatively 
high  dilution  and  attenuation  factors 
(DAP)  for  metals.  For  example,  the  10th 
percentile  DAFs  ranged  from  865  to 
8.859  (see  Table  4-64  in  the  risk 
assessment  background  doounent  in  the 
docket  for  the  proposal.  Risk 
Assessment  for  the  Listing 
Determinations  for  Inorganic  Chemical 
Manufacturing  Wastes:  Background 
Document.  August  2000).  Therefore,  it  is 
unlikely  that  the  arsenic  levels  found  in 
the  Mississippi  facility's  wastewater 
treatment  sludges  would  present  a 
significant  risk,  particularly  given  that 
we  believe  these  wastewater  treatment 
sludges  will  continue  to  be  managed  on- 
site.  The  facility  reported  in  its  §  3007 
survey  that  the  landfill  is  not  scheduled 
to  close  until  2014.  Given  this  readily 
available  management  capacity,  we  do 
not  expect  the  facility  would  change 
their  current  practices  and  incur  costs 
associated  with  shipment  and  offsite 
commercial  waste  management. 
Therefore,  we  have  decided  not  to  list 
the  wastewater  treatment  sludges  based 
on  the  presence  of  arsenic  in  the  sludges 
generated  at  the  Mississippi  plant. 


Antimony:  As  with  arsenic,  the  data 
we  collected  in  support  of  the  proposal 
at  the  Delaware  and  Teruiessee  facilities 
showed  antimony  levels  exceeding  the 
HBLs.  Antimony  screened  out  when  we 
assessed  the  ground  water  to  surface 
water  pathway  at  the  Tennessee  facility: 
our  modeling  of  ground-water  risks  at 
the  Delaware  facility  did  not  predict 
risks  of  concern. 

Analytical  data  submitted  by  DuPont 
in  comments  indicate  that  the  combined 
wastewater  treatment  sludges  generated 
at  the  DeLisle  j^lant  have  average 
antimony  levels  (0.026  mg/L,  as 
measured  by  the  SPLP]  comparable  to 
those  we  observed  in  our  sampling  and 
analysis  of  the  Iron  Rich™  (0.02  mg/L) 
and  [ohnsonvUle  wastewater  treatment 
sludge  (0.021  mg/L).  We  do  not  believe 
these  levels  pose  risk  that  warrants 
listing  as  hazardous  waste. 

(2)  Assessment  of  Municipal  Landfill 
Scenario  for  Wastewater  Treatment 
Sludges 

We  assessed  the  municipal  landfill 
scenario  as  plausible  for  the  Delaware 
wastewater  treatment  sludges.  (See  the 
discussion  below  related  to  the 
plausibility  of  this  scenario  for  ferric 
chloride  sohds.  another  component  of 
the  combined  solids  generated  by  the 
Delaware  facility.)  For  the  reasons  set 
out  above,  we  assumed  that  the 
comparable  Tennessee  and  Mississippi 
sludges  will  continue  to  be  managed  on 
site  in  existing  DuPont  landfills. 
Although  DuPont  did  not  conduct  TCLP 
analyses  of  the  Delaware  wastewater 
treatment  sludges,  we  were  able  to 
assess  the  total  constituent  analyses  and 
conclude  that  these  solids  would  not 
likely  pose  risk  if  managed  in  a 
municipal  landfill. 

Thallium:  DuPont  did  not  detect 
thalliiun  in  any  of  its  eight  samples  of 
the  Delaware  wastewater  treatment 
sludges,  with  the  exception  of  one  value 
of  0.22  mg/kg  that  was  qualified  as 
questionable  due  to  detection  of 
thalliiun  in  associated  analytical  blanks. 
For  the  purposes  of  a  worst  case 
screening  analysis,  we  used  this 
qualified  value  as  a  theoretical 
maximum  concentration,  and  then 
calculated  a  corresponding  maximum 
theoretical  TCLP  concentration  of  0.011 
mg/L.  To  determine  whether  the 
commenter's  concerns  regarding  the 
thallium  distribution  coefficient  would 
reduce  this  hazard  quotient  below  the 
listing  threshold,  we  assessed  the 
commenter's  modeling  runs.  In  their 
late  comments.  DuPont  provided  the 
results  of  a  Monte  Carlo  run  for  thallium 
using  a  K<,  of  300  L/kg  (which  DuPont 
stated  was  the  appropriate  value  for  this 
leachate  concentration),  which 


increased  the  10th  percentile  DAF  that 
corresponds  to  our  modeling  run  of  3  9 
to  119.  a  30-fold  increase,  this  DAF 
would  reduce  the  theoretical  TCLP 
concentration  well  below  the  thallium 
HBL  of  0.001  mg/L.  Therefore,  we  are 
not  concerned  that  thallium  in  the 
Delaware  wastewater  treatment  sludges 
is  likely  to  pose  risk  in  a  municipal 
solid  waste  landfill  scenario 

Antimonv  In  lieu  of  TCLP  antimony 
data,  we  assessed  the  total  antimony 
levels  in  DuPont  s  SW-«46  Method' 
6010  analyses  of  combined  exempt  and 
non-exempt  wastewater  treatment         ' 
sludge:  antimony  levels  ranged  from  1.9 
to  3.8  mg/kg  and  were  detected  in  all 
eight  of  the  sludge  samples.  Each  of 
these  values  was  detected  above  the 
instrument  detection  limits,  but  below 
the  method  detection  limit.  See 
Appendix  C  of  Assessment  of  Analytical 
Data  Submitted  bv  DuPont  in  Response 
to  Proposed  Inorganic  Chemical 
Hazardous  Waste  Determination  for 
K178.  October  2001   Although  we 
generally  would  not  rely  on  this  type  of 
tentative  data  for  the  purposes  of  listing 
a  waste,  we  used  these  values  as  worst 
case  concentrations  for  the  purposes  of 
screening  out  the  municipal  solid  waste 
landfill  scenario  for  the  non-exempt 
portion  of  the  wastewater  treatment 
sludge. 

Initially,  we  calculated  a  maximum 
theoretical  TCLP  value  using  the 
maximum  total  antimony  value  reported 
for  the  wastewater  treatinent  sludge  (i  e.. 
3.8  mg/L  divided  by  20),  yielding  a 
worst  case  TCLP  value  of  0  19  mg/L. 
While  this  value  clearly  exceeds  the 
antimony  HBL  of  0.OO6  mg/L,  we 
recognized  that  the  wastewater 
treatment  sludge  is  comprised  of  exempt 
and  non-exempt  components,  and  that 
some  proportion  of  this  HBL  exceedance 
would  be  associated  with  the  exempt 
solids  that  are  outside  the  scope  of  this 
listing  determination.  To  isolate  the 
portion  of  the  risk  that  is  associated 
with  the  non-exempt  wastewater 
treatment  sludges  derived  from 
treatment  of  oxidation  and  finishing 
wastewaters,  we  used  DuPont's 
antimony  analNlical  data  for  its  major 
oxidation  and  finishing  wastewater  (RIN 
13.  dryer  scrubber  water)  -'*  to  estimate 
what  the  concentration  of  antimonv 
would  be  in  the  wastewater  treatment 
sludge  if  (1)  all  of  the  antimony  in  this 
wastewater  were  concentrated  in  the 
sludge,  and  (2)  this  wastewater  was  the 
only  source  of  antimony  contributing  to 
the  sludge  antimony  concentration  We 


-"  See  .Appendix  C  of  Assessmpnl  of  Analytical 
Data  Submitted  b\  DuPont  in  Response  to  Ptoposed 
inorganic  Chemical  Industry  Hazardous  Waste 
Determination  for  K178,  October  2001. 
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estimated  this  maximum  theoretical 
total  concentration  of  antimony  from 
oxidation  and  finishing  wastewaters  in 
the  wastewater  treatment  sludge  to  be 
0.036  mg/kg  (see  Response  to  Comments 
Background  Document  in  the  docket  for 
today's  rule  for  the  details  of  this 
calculation).  This  concentration  is 
significantly  lower  than  the  measured 
antmiony  levels  in  the  total  wastewater 
treatment  sludge  samples,  indicating 
that  the  non-exempt  portion  of  the 
wastewater  treatment  sludge  does  not 
contribute  much  antimony  loading  to 
the  overall  sludge  volume.  Finally,  to 
complete  this  screening  analysis,  we 
projected  a  maximum  theoretical  TCLP 
value  of  0.002  mg/L  from  the  maximum 
non-exempt  antimony  sludge 
concentration  by  dividing  the  total 
value  bv  20.  This  TCLP  maximum  value 
is  below  the  HBL  of  0.006  mg/L.  We 
conclude  from  this  analysis  that  it  is 
unlikely  that  the  non-exempt  portion  of 
the  wastewater  treatment  sludge  would 
pose  risk  from  antimony  if  the  waste 
were  placed  in  a  municipal  solid  waste 
landfill. 

Arsenic:  Although  we  have  TCLP  data 
for  the  combined  Delaware  facility 
wastestreams  that  make  up  Iron  Rich, 
we  have  no  TCLP  data  for  the 
wastewater  treatment  sludge  component 
of  this  waste.  Also.  DuPont  did  not 
conduct  TCLP  analysis  of  this  waste  in 
its  post-proposal  sampling  effort.  In  lieu 
of  such  data,  we  estimated  TCLP 
leachate  values  for  the  sludge  by  starting 
with  the  total  arsenic  levels  in  DuPont's 
data  for  Delaware  wastewater  treatment 
sludge  and  calculating  a  theoretical 
maximum  TCLP  value.  Specifically, 
DuPont  s  ICP  analysis  indicated  that 
arsenic  was  present  in  four  of  eight 
samples  at  levels  above  the  instrument 
detection  limit,  but  below  the  method 
detection  limit  The  average  of  these 
four  values  was  4.0  mg/kg.  Although  we 
generally  would  not  rely  on  this  type  of 
tentative  data  for  the  purposes  of  listing 
a  waste,  we  used  these  values  as  worst 
case  concentrations  for  the  purposes  of 
our  screening  analysis.  The  theoretical 
maximum  TCLP  value  associated  with 
this  average  total  concentration  is  0.2 
mg/L  {4.0  mg/kg  /20).  We  then  used  this 
value  (instead  of  the  measured  Iron 
Rich^""^  TCLP  value)  to  extrapolate  risk 
from  the  risk  values  calculated  for  the 
proposal.  This  worst  case  analysis 
indicated  that  there  could  be  risk  (i.e., 
2E-04)  higher  than  our  listing  threshold; 
however,  this  analysis  seriously 
overstated  the  potential  risk  associated 
with  placing  the  non-exempt  portion  of 
the  Delaware  wastewater  treatment 
sludge  in  a  municipal  solid  waste 
landfill  for  a  number  of  reasons.  The 


actual  risk  associated  with  arsenic  in 
this  waste  would  likely  not  exceed  the 
listing  threshold  if  we  conducted  full- 
scale  risk  assessment  without  so  many 
compounding  conservative 
assumptions.  These  assumptions 
include:  (1)  We  do  not  have  actual  TCLP 
data  for  this  wastewater  treatment 
sludge  and  have  made  worst  case 
assumptions  by  assuming  all  the  arsenic 
would  leach  out:  (2)  this  screening 
analvsis  overestimates  risk  because  it 
was  based  on  the  entire  volume  of  Iron 
Rich,  while  the  wastewater  treatment 
sludge  volume  only  accounts  for  10 
percent  of  the  Iron  Rich,  and  the  non- 
exempt  portion  of  the  wastewater 
treatment  sludge  volume  is  very  small: 
(3)  this  analysis  relies  on  total  arsenic 
concentrations  that  we  estimated  from 
analytical  results  that  were  below  the 
method  detection  limit,  which  increases 
their  uncertainty:  (4)  correcting  the 
ground-water  mounding  problem 
identified  by  the  commenter  (see  section 
6.d  above)  also  would  tend  to  lower  the 
estimated  risk.  After  considering  all  of 
these  factors,  we  do  not  believe  we  have 
sufficient  evidence  to  list  the  non- 
exempt  portion  of  the  wastewater 
treatment  sludge  based  on  arsenic  risk. 
The  details  of  this  analysis  are  provided 
in  the  docket  for  today's  rule. 

(3)  What  Is  the  Final  Listing 
Determination  for  Wastewater 
Treatment  Sludges? 

We  have  made  a  final  decision  not  to 
list  the  non-exempt  wastewater 
treatment  sludges  because  we  do  not 
believe  this  waste  is  likely  to  pose  risk 
in  either  an  industrial  solid  waste 
landfill  or  a  municipal  solid  waste 
landfill,  the  plausible  management 
scenarios  for  this  waste. 

8.  Ferric  Chloride  Residues 

Since  we  concluded  that  the 
vanadium  component  of  the  combined 
waste  solids  was  Bevill-exempt,  and 
found  that  the  wastewater  treatment 
sludge  component  did  not  pose  risks 
justifying  a  listing,  we  assessed  the  last 
component  of  the  combined  solids 
separately.  As  explained  below,  we 
concluded  that  this  component  does 
pose  significant  risks,  and  we  are  taking 
action  to  list  it  today. 

a.  Where  Are  Non-Exempt  Ferric 
Chloride  Residues  Generated?^^ 

Ferric  chloride  residues  that  are 
subject  to  todays  listing  are  generated  at 
the  Delaware  plant  wherever  solids 
settle  or  are  removed  from  the  acid 
stream  after  initiation  of  ferric  chloride 
manufactining.  Examples  include 
residues  that  accumulate  in  acid  storage 
tanks  or  surface  impoundments.  Ferric 


chloride  residues  also  have  been 
accumulating  at  the  Delaware  site  in  the 
facility's  Cherry  Island  staging  area  as  a 
component  of  Iron  Rich^'^i.  To  the  extent 
that  the  accumulated  Iron  Rich^^'  is 
actively  managed  after  the  effective  date 
of  today's  rule,  those  residues  also  will 
be  subject  to  the  listing. 

In  addition,  while  the  Delaware 
facility  is  the  only  site  currently 
impacted  by  this  final  listing,  if  other 
chloride-ilmenite  plants  began 
manufacturing  ferric  chloride  for  sales, 
any  residues  separated  from  their  ferric 
chloride  after  initiation  of  ferric 
chloride  manufacturing  also  would  be 
subject  to  the  listing. 

Several  commenters  requested  that  we 
clarify  whether  the  listing  will  impact 
solids  that  may  settle  out  of  or  be 
removed  from  ferric  chloride  after  the 
acid  has  been  sold  and  transferred  off- 
site.  We  intended  to  list  only  solids 
from  the  manufacture  of  ferric  chloride. 
Our  listing  covers  only  residues 
generated  while  ferric  chloride  is  being 
made  and  additional  residues  that  settle 
out  while  the  product  is  stored  on-site 
at  the  ferric  chloride  manufacturing 
facilities  (since  that  on-site  storage  is 
associated  so  closely  with  the 
manufacturing  of  the  product).  We  did 
not  intend  for  the  listing  to  extend  to 
residues  that  might  be  generated  after 
this  product  is  sent  off-site.  We  have  no 
data  on  management  practices  used  off- 
site  to  ascertain  how  frequently  ferric 
chloride  purchasers  or  intermediates 
store  ferric  chloride  purchased  from 
various  sources  in  the  same  tank.  Nor  do 
we  have  any  analytical  data  to 
characterize  any  residues  that  might 
settle  out  from  these  off-site  storage 
tanks.  Therefore,  we  are  clarifying  that 
the  listing  does  not  include  residues 
removed  from  ferric  chloride  after  sale 
and  transfer  off-site.  Note  that  residues 
generated  off-site  from  storage  and  use 
of  the  ferric  chloride  acid  product  are 
not  subject  to  the  Consent  Decree 
requirements  for  today's  final  rule 
because  ferric  chloride  use  was  not 
covered  by  the  Consent  Decree.  We  also 
note  that  such  residues  would  be  subject 
to  regulatory  control  if  they  exhibit  any 
of  the  hazardous  waste  characteristics. 

b.  Summary  of  Available  Data 

We  conclude  that  the  ferric  chloride 
residues  closely  resemble  the  fron 
Rich^M  samples  that  we  collected,  as 
well  as  those  Iron  RichTM  samples 
collected  by  DuPont.  Coke  and  ore 
solids  are  removed  from  the  titanium 
tetrachloride  process  in  several  steps  at 
the  Delaware  facility  (all  other  chloride 
and  chloride-ilmenite  plants  generate 
these  solids  in  one  step).  The  bulk  of  the 
solids  are  removed  in  a  primary  solids 
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separation  step  at  the  Delaware  facility, 
and  the  ferric  chloride  residues  are 
removed  in  the  subsequent  condenser 
step.^^*  The  only  difference  between 
these  streams  is  that:  (1)  The  ferric 
chloride  residue  contains  the 
contribution  of  vanadium  impurities 
(described  previously  in  section  5.a 
above):  and  (2)  the  ferric  chloride 
residue  would  also  contain  potentially 
higher  concentrations  of  iron  chlorides. 
The  risks  we  are  assessing  are  not 
related  to  either  vanadium  or  iron 
chloride  compounds.  Both  categories  of 
waste  are  commingled  to  form  fron 
Rich™  DuPont  described  both 
categories  of  waste  as  being  "coke  and 
ore"  and  provided  no  arguments  to  the 


effect  that  the  ferric  chloride  residues 
were  more  or  less  contaminated  than  the 
primary  solids.  We.  therefore,  conclude 
that  the  data  characterizing  the 
commingled  Iron  RichTM,  which  is  80 
percent  primary  solids  and  10  percent 
ferric  chloride  residues,  is  an 
appropriate  siurogate  for  the  ferric 
chloride  residues  (The  remaining  10 
percent  of  the  total  volume  consists  of 
the  wastewater  treatment  sludges 
discussed  above). 

Table  rV'-5  summarizes  the  available 
and  valid  EPA  and  DuPont  anahtical 
data  (focusing  on  ICP  analytical  results, 
as  described  previously)  for  fron  Rich'^^ 
for  the  three  metals  that  we  modeled  for 
the  proposed  listing  and  are  assessing  in 


Table  iV-5,  Summary  of  Analttical  Data  for  Iron  Richtm 

[As  surrogate  tor  ferric  chlonde  residues] 


this  final  rule  (antimony,  arsenic,  and 
thallium]."' 

As  explained  below,  DuPont's  new- 
data  do  not  persuade  us  that  this  waste 
does  not  present  significant  risks.  Even 
with  DuPont's  data,  we  continue  to 
predict  significant  risks  in  offsite 
municipal  landfills 

Finally,  we  noted  that  DuPont's  data 
on  antimony  and  arsenic  show  higher 
concentrations  than  our  data  We 
reviewed  this  data  and  concluded  that 
it  did  not  support  a  listing  based  on  an 
offsite  industrial  landfill  scenario. 
DuPont's  TCLP  data  for  antimony  and 
arsenic  are  somewhat  uncertain,  if  valid, 
it  would  tend  to  corroborate  our  listing. 


Constrtuent 

Analysis 

DoPoni 

analyses 

!    EPA  sample  DPE- 
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c.  Assessment  of  Industrial  Solid  Waste 
Landfill  Scenario  for  Ferric  Chloride 
Residues 

To  respond  to  DuPont's  comments, 
we  reexamine  our  proposed  findings 
regarding  significant  risk  in  an  off-site 
industrial  solid  waste  landfill  scenario 
for  the  ferric  chloride  residues  generated 
at  the  Delaware  facility  As  discussed 
earlier,  this  plant  is  the  only  generator 
of  the  ferric  chloride  residues  from  the 
production  of  ferric  chloride  and  this 
plant  has  no  on-site  capacity  for 
landfilling.  The  plant  is  currently 
shipping  the  waste  off-site  for  Subtitle  D 
landfilling:  clearly  our  modeled 
management  scenario  continues  to  be 
relevant. 

The  proposal  described  risk 
associated  with  the  entire  volume  of 
fron  RichTM,  as  well  as  with  a  reduced 
volume  (10%)  of  waste,  in  an  off-site 


^"DuPont  descnbed  the  process  at  p.  3.4  of  their 
1 1'  13/^000  comments  as  follows:   "In  equipment 
downstream  of  the  reactor,  crude  gaseous  titanium 
tetrachloride  is  extracted  from  the  majority  of  high 
boiling  metal  chlorides  and  un-reacted  coke  and  on 
solids  by  condensation,  drying,  and  gravitj- 


industrial  landfill  scenario.  DuPont 
reported  that  the  ferric  chloride  residues 
account  for  10  percent  of  the  fron 
RichTM  volume.  Therefore,  we  believe 
that  the  reduced  volume  analysis 
conducted  for  the  proposed  rule  (see  65 
FR  55763)  is  an  appropriate  framework 
to  use  in  reexamining  risks  for  the  ferric 
chloride  residues 

Our  reexamination,  using  DuPont's 
SPLP  results  is  presented  l^low. 

r/iayyiu/n  DuPont's  thallium  SPLP 
detection  limits  (<0.05D  mg/L)  exceed 
our  analytical  result  of  0.012  mg/L.  We 
do  not  believe  DuPont's  data  reftates 
ours.  While  we  found  risk  at  proposal 
associated  with  our  analytical  results, 
we  believe  the  commenters  previously 
discussed  concerns  regarding  the 
thallium  distribution  coefficient  (see 
section  6,c  above)  have  merit.  DuPont  s 
data  indicate  that  at  low  concentrations 
{e,g.,  on  the  order  of  0,01  mg/L), 


separation.  Following  this  separation,  the  hot  gas  is 
then  condensed  to  obtain  a  crude  liquid  titanium 
tetrachloride  The  crude  liquid  must  be  further 
purified  to  extract  titanium  tetrachloride  from  the 
remaining  non-tilanium  metal  chlorides 
(particularly  vanadium  chlorides!  and  remaining 


thallium  Kd's  lie  within  the  upper  end 
of  the  range  we  used  in  the  risk 
assessment  for  the  proposed  rule 
Specifically,  DuPont's  data  indicate  that 
the  Kd's  range  from  >300  to  -800  L/kg, 
while  the  K^  values  we  used  in  our 
modeling  for  the  proposal  ranged  from 
1  to  1 ,000,  with  a  median  of  30.  Taking 
these  data  into  account,  we  expect  that 
the  hazard  quotient  for  thallium  in  the 
ferric  chlonde  residues  (which  we  had 
estimated  in  the  fron  Rich^  reduced 
volume  analysis  for  the  proposed  rule  as 
0.9  and  1 .6  for  a  child  at  the  90th  and 
95th  percentiles,  respectively)  would  be 
reduced  to  below  our  listmg  threshold 
for  the  indu.strial  landfill  scenario 
because  the  higher  IQ,  s  measured  by 
DuPout  would  result  in  more 
attenuation  in  the  modeled  aquifer,  and 
consequently  lower  ground-water 
concentrations  and.  therefore,  less  risk. 


suspended  solids  (e.g.,  iron  chloride  and  un-reacted 
coke  and  o:'e) 

^°  As  discussed  in  section  IV  B,  we  are  not  taking 
final  action  on  manganese  in  today's  rule. 
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Antimony  DuPont's  average  SPLP 
antimony  results  for  eight  samples  of 
Iron  RichT^'  was  0.038  mg/L,  which  is 
slightly  higher  than  but  consistent  with 
our  result  of  0.02  mg/L.  Using  this 
average  value  in  our  modeling 
framework,  we  estimate  that  we  would 
generate  a  hazard  quotient  of  0.76.  still 
below  our  listing  threshold.  (The 
ground-water  model  we  used  for  the 
proposed  rule  is  linear  with  respect  to 
leachatp  concentrations  over  a  limited 
range,  and  thus  when  the  only  variable 
being  adjusted  is  leachate  concentration, 
we  can  proportionately  adjust  the 
corresponding  risk  value  to  project  what 
the  risks  would  be  if  we  were  to  re-run 
the  model  )  While  using  DuPonfs 
maximum  value  likely  would  raise  the 
projected  hazard  quotient  to  1.1.  slightly 
above  the  listing  threshold  of  unity,  we 
do  not  feel  that  these  results  are 
sufficiently  compelling  to  cause  us  to 
expand  the  basis  for  listing  to  include 
antimonv  on  .Appendix  VII  for  K178.  In 


particular,  if  we  had  run  our 
probabilistic  model  using  DuPont's 
eight  values  in  our  leachate 
concentration  distribution,  the  impact  of 
the  maximum  value  would  have  been 
reduced  and  the  resultant  hazard 
quotient  likely  would  not  have 
exceeded  one. 

Arsenic:  DuPont's  arsenic  SPLP 
detection  limits  (<0.043  mg/L)  are  too 
high  to  make  any  conclusions  regarding 
risk  or  comparability  to  our  0.001  mg/ 
L  result  for  the  Iron  Rich'^'^.  Using  our 
data,  we  did  not  find  risk  supporting  a 
proposed  listing  determination 
associated  with  arsenic  at  the 
concentrations  we  measured  in  the 
industrial  solid  waste  scenario. 

d.  Assessment  of  Municipal  Solid  Waste 
Landfill  Scenario  for  Ferric  Chloride 
Residues 

The  proposal  also  described 
qualitatively  that  risks  would  be  higher 
if  modeled  in  a  municipal  solid  waste 


landfill  scenario.  We  continue  to  believe 
this  scenario  supports  our  decision  to 
list  this  waste.  The  practical  difference 
between  the  Agency's  modeling  of  a 
municipal  landfill  scenario  and  an 
industrial  solid  waste  landfill  scenario 
is  the  leachate  input  parameter.  As 
described  in  the  proposed  rule  (see  65 
FR  55695).  we  believe  that  the  TCLP  is 
the  most  appropriate  leaching  procedure 
to  use  for  wastes  in  the  municipal 
landfill  scenario,  while  the  industrial 
landfill  scenario  is  better  modeled  using 
SPLP  results. 

After  the  proposal,  when  we  modified 
our  conclusion  concerning  the 
industrial  solid  waste  landfill  scenario, 
we  took  a  closer  look  at  risks  from  the 
municipal  solid  waste  landfill.  Using 
the  reduced  volume  analysis  described 
in  the  proposal,  as  well  as  EPA's  TCLP 
results  described  in  Table  IV-5,  we 
estimated  risk  results  for  the  municipal 
solid  waste  landfill  scenario,  as 
presented  in  Table  IV-6: 


Table  I v-6.— Ground-water  Pathway  Risk  Assessment  Results  for  K178  Municipal  Landfill  Scenario 
Extrapolated  From  Reduced  (10%)  Volume  Analysis  EPA  Data 


Constrtuents  of  ojncem 


Antimony 

Thallium  . 


Hazard  quotients 


90th% 
adult 


I  90th%  ' 
I    child 

-I h 


95th% 
adult 


0.113 
9.3 


0.21 
21 


0.21 
18.7 


95tti% 
Child 

042 
373 


Note:  Arsenic  was  not  included  in  the  reduced  volume  analysis  for  the  proposal  because  of  the  low  risk  shown  in  the  full  volume  analysis 


We  then  examined  DuPont's  new 
analytical  data,  and  substituted  it  for 
ours  where  warranted.  We  also  took  into 
account  the  revisions  to  our  ground- 
water modeling  warranted  by  DuPont's 
comments  on  the  Kj  for  thallium  and 
ground-water  mounding  (as  described 
above).  We  still  find  significant  risks 
associated  with  thallium  for  a  municipal 
landfill  scenario  The  following 
discussion  expands  upon  this 
conclusion. 

T/ja/yium;  DuPont's  thallium  TCLP 
detection  limits  (<0.250  mg/L)  are  too 
high  to  make  any  conclusions  regarding 
risk  or  comparability  to  our  0.28  mg/L 
TCLP  result.  As  discussed  above  in 
section  fib.  we  are  unconvinced  by 
DuPont's  concerns  regarding  the 
validity  of  our  analytical  data. 
Consequently,  we  have  chosen  to  use 
our  data  in  our  reevaluating.  The 
extrapolated  hazard  quotient  of  37.3  in 
the  table  above  is  well  above  our  listing 
threshold  of  one.  To  determine  whether 
the  commenter's  concerns  regarding  the 
thallium  distribution  coefficient  would 
reduce  this  hazard  quotient  below  the 
listing  threshold,  we  assessed  the 
commenter's  modeling  runs.  In  their 


late  comments.  DuPont  provided  the 
results  of  a  Monte  Carlo  run  for  thallium 
using  a  Kj  of  300  L/kg.  which  increased 
the  10th  percentile  DAF  that 
corresponds  to  our  modeling  run  of  3.9 
to  119,  a  30-fold  increase;  this  DAF 
would  not  reduce  the  hazard  quotient 
below  the  listing  threshold.  In  previous 
submittals,  DuPont  provided  the  results 
of  their  Kj  measurements,  and  identified 
one  of  the  three  soil  matrices  analyzed 
as  being  particularly  comparable  to  the 
soils  in  the  plant  vicinity  (i.e., 
Baptistown  NJ  loam).  For  the 
concentration  range  of  concern  (i.e., 
0.28  mg/L).  DuPont's  graphical  analysis 
of  the  measurement  data  indicates  that 
the  thallium  Kj  for  the  Baptistown  loam 
is  approximately  200  L/kg.  If  DuPont 
had  used  this  value  in  its  Monte  Carlo 
analysis,  the  resultant  DAF  would  have 
been  lower  than  119,  and  the  resultant 
hazard  quotient  would  have  still 
exceeded  the  hazard  quotient  threshold 
for  listing  of  one.  Furthermore,  data  for 
the  Lvnge,  Denmark  sandy  loam  show  a 
Ko  that  is  even  lower  (-140  L/kg)  at  this 
concentration  level.  In  addition,  as 
stated  previously,  we  do  not  think  that 
the  ground-water  mounding  issue  raised 


bv  the  commenter  is  of  sufficient 
magnitude  to  change  our  conclusions. 
For  these  reasons,  we  continue  to 
conclude  that,  in  this  scenario,  thallium 
still  poses  significant  risks  that  serve  as 
a  basis  for  listing. 

Antimony:  One  of  DuPont's  Iron 
Rich^M  samples  (EMI-1)  contained 
antimony  in  the  TCLP  results  (0.17  mg/ 
L)  above  DuPont's  analytical  detection 
limit  and  above  the  health-based  limit 
(0.006  mg/L).  while  the  remaining  seven 
DuPont  samples  did  not  contain 
antimony  above  the  detection  limit 
(<0.155  mg/L).  Because  of  the  proximity 
of  the  detected  value  to  the  detection 
limit,  it  is  not  possible  to  determine 
whether  the  result  is  an  anomaly. 
DuPont's  Sample  EMI-1  results,  if  used 
in  our  modeling  analysis,  would 
generate  a  hazard  quotient  above  our 
listing  threshold  (3.4  for  the  95th% 
child  scenario).  We  are  choosing  not  to 
expand  the  basis  for  listing  to  include 
antimony  on  Appendix  VII  for  K178 
because  of  the  uncertainty  in  the 
analytical  data  provided  by  DuPont. 
Furthermore,  the  thallium  results 
provide  sufficient  basis  to  support  a 
hazardous  waste  listing. 
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Arsenic:  The  arsenic  TCLP  result  for 
one  of  the  eight  DuPont  samples  (EMI- 
7)  exceeds  the  Agency's  HBL  by  a  factor 
of  371 .  Because  of  the  proximity  of  the 
detection  limits  for  DuJPont's  other 
samples  to  the  detected  value,  we 
cannot  determine  whether  or  not  this 
result  is  an  anomaly.  In  addition,  we  did 
not  conduct  modeling  for  arsenic  in  our 
reduced  volume  analysis  and.  therefore, 
cannot  (in  the  time  remaining  before  the 
consent  decree  deadline)  project  risk 
associated  with  the  ferric  chloride 
residues  waste  volume.  We  are  choosing 
not  to  expand  the  basis  for  listing  to 
include  arsenic  on  Appendix  VII  for 
K178  because  of  the  uncertainty  in  the 
anah-tical  data  provided  by  DuPont. 
Furthermore,  the  thallium  results 
provide  sufficient  basis  to  support  a 
hazardous  waste  listing. 

In  summary,  our  modeling,  using  both 
our  analytical  data  as  well  as  DuPont's 
indicates  that  the  ferric  chloride 
residues  warrant  being  listed  as 
hazardous  waste  due  to  potential 
thallium  risks  associated  with  the 
municipal  landfill  scenario. 

e.  Dioxin  Content  as  an  Additional 
Supporting  Risk  Factor 

As  described  in  the  proposal,  our  data 
demonstrate  that  Iron  Rich  "f"^  contains 
levels  of  polychlorinated  dibenzo-p- 
dioxins  and  dibenzofurans  that  exceed 
our  soil  ingestion  level  for  these 
compounds.  Dioxin  and  furan 
concentrations  are  commonly  converted 
to  an  equivalent  concentration  (TEQ)  of 
2,3.7,8-tetrachlorodibenzo-p-dioxin.  the 
most  toxic  of  the  PCDDs  and  PCDFs. 
Using  the  toxicity  equivalent  factors 
developed  by  the  World  Health 
Organization.  "  we  estimate  that  Iron 
Rich^^""^  contains  58  parts  per  trillion  of 
TCDD  equivalents,  a  concentration  that 
exceeds  our  soil  ingestion  health-based 
limit. 

In  a  meeting  with  EPA  '-.  DuPont 
indicated  that  the  company's  analyses  of 
its  wastes  showed  an  average  TCDD 
equivalent  concentration  of  1.1  parts  per 
billion,  twenty  times  higher  than  our 
measured  values  in  a  sample  collected 
at  the  DuPont  Delaware  facility.  DuPont 
conducted  a  limited  risk  assessment  of 
potential  releases  of  the  Iron  Rich  ''"^^ 
currently  stockpiled  on  DuPont's  Cherry 


"  Van  den  Berg.  ML  Birnbaum.  ,\.T.C  Bosveld, 
et  al  1998  Toxic  Equivalency  Factors  (TEFs)  for 
PCBs.  PCDDs.  PCDFs  for  Humans  and  Wildlife. 
Environmental  Health  Perspectives  106  775-792 

'^    Summary  of  Meeting  Between  EPA's  Office  of 
Solid  Waste  and  Representatives  from  Dupont, 
April  3,  2001.  Also,  see  letters  to  Lillian  Bagus,  EPA 
from  Or^  W  Martin,  DuPont  re  "Edge  Moor  Iron 
Rich'^^  Staging  Area  Screening  .Assessment."  Hated 
April  16.  2001.  and  "Edge  Moor  Iron  Hich  Staging 
Area  Screening  .Assessment  Unit  Correction,"  dated 
April  27,  2001. 


Island  property  to  the  adjacent  Delaware 
River.  '*  Based  on  the  dioxin  risks 
predicted  by  this  modeling.  DuPont 
indicated  that  it  will  undertake 
significant  changes  in  waste 
management  practices  to  minimize 
potential  releases  of  the  Iron  Rich  '''^  to 
the  environment,  and  is  investigating 
the  effectiveness  of  various  process 
changes  to  reduce  dioxin  levels  in  its 
waste. 

We  continue  to  believe  that  the 
presence  of  dioxins  and  furans  in  the 
ferric  chloride  residues  is  a  supporting 
basis  for  listing  this  waste  as  hazardous 
While  we  have  elsewhere  stated  that  the 
dioxin  content  in  the  titanium  dioxide 
wastes  is  closely  linked  to  the  Bevill 
exempt  solids,  the  ferric  chloride 
residues  subject  to  today's  listing  would 
be  eligible  for  Bevill  exemption  if  it 
were  not  for  the  processing  (i.e., 
addition  of  trim  chlorine)  that  signifies 
that  the  facility  has  initiated  production 
of  ferric  chloride  Solids  from 
production  of  ferric  chloride  are  not 
eligible  for  the  special  mineral 
processing  exemption  provided  for 
solids  from  titanium  tetrachloride 
production.  Therefore,  we  conclude  that 
the  ferric  chloride  solids  contain 
significant  concentrations  of  dioxins 
and  furans. 

9.  Conclusions 

We  believe  we  have  sufficient  basis  to 
list  non-exempt  ferric  chloride  residues 
as  hazardous  wastes  Our  data  indicate 
that  thallium  is  readily  mobilized  from 
this  waste  in  a  municipal  landfill 
scenario,  at  levels  that  are  likely  to 
exceed  health-based  thresholds  in 
drinking  water  While  the  commenter 
provided  information  that  suggests  the 
risks  mav  be  somewhat  reduced  from 
those  we  described  at  proposal,  the  risks 
for  thallium  in  the  municipal  scenario 
continue  to  exceed  our  listing 
thresholds.  Therefore,  we  are  finalizing 
the  listing  as; 

K178     Residues  from  manufacturing 
and  manufacturing-site  storage  of 
ferric  chloride  from  acids  formed 
during  the  production  of  titanium 
dioxide  using  the  chlonde-ilmenite 
process  (T) 

We  view  this  separate  waste  as  a  waste 
from  the  production  of  ferric  chloride, 
not  a  waste  from  the  production  of 
titanium  dioxide.  Therefore,  we  do  not 
consider  it  to  be  subject  to  either  the 
Consent  Decree  or  section  3001(e)(2)  of 
RCRA. 


3^  Letters  to  Lillian  Bagus.  EPA  from  Gregg  W. 
Martin.  DuPont  dated  April  16.  2001  and  April  27. 
2001. 


10.  RCRA  Versus  HSU  A  Listing 

At  proposal,  we  took  the  position  that 
we  were  promulgating  all  of  the  listings 
under  section  3001(el  of  RCR,^.  a 
provision  added  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  Rules  promulgated  under 
HSWA  authorities  take  effect  in  all 
states  at  the  same  time.  Because  of  the 
changes  to  the  scope  of  the  K178  listing 
in  response  to  public  comments,  we  are 
now  classifying  the  Kl  78  listing 
determination  as  a  non-HSWA  listing 
because,  as  explained  above  in  the 
discussion  of  the  Bevil!  exemption,  we 
consider  it  to  be  a  waste  from  the 
production  of  ferric  chloride,  not  a 
waste  from  the  production  of  titanium 
dioxide. 

Section  3001(e)(2)  of  RCR.'\,  a  HSWA 
provision,  specifies  a  list  of  industries 
for  which  the  Agency  is  to  assess  and 
make  listing  determinations  on  the 
wastes  generated  by  those  industries 
The  ED  Consent  Decree  identifies  the 
scope  of  our  obligations  under  section 
3001(e)(2).  It  does  not  require  EPA  to 
assess  wastes  from  the  production  of 
ferric  chloride.  Consequently.  EPA  is 
using  its  "pre-HSWA"  listing  authority 
under  section  3001(b)(1)  to  identify 
these  ferric  chloride  residues  as  listed 
hazardous  wastes.  As  such,  this  non- 
HSWA  listing  will  become  effective  in 
authorized  states  as  a  matter  of  state  law 
once  the  states  adopt  the  listing;  it  will 
become  effective  under  federal  law 
when  EPA  approves  revisions  to  the 
states  programs. 

E.  What  Is  the  Status  of  Landfill 
Leachate  Derived  From  \'ewly-Listed 

Kl  76.  Kl  77,  and  Kl  78  Wastes^ 

As  noted  in  the  proposed  rule, 
actively  managed  landfill  leachate  and 
gas  condensate  generated  at  non- 
hazardous  waste  landfills  derived  from 
previously-disposed  and  newly-listed 
wastes  could  be  classified  as  K176, 
K177.  or  K178  We  proposed  to 
temporarily  defer  the  application  of  the 
new  waste  codes  to  such  leachate  to 
avoid  disruption  of  ongoing  leachate 
management  activities  while  the  Agency 
decides  if  anv  further  integration  is 
needed  of  the  RCRA  and  CWA 
regulations  consistent  with  RCRA 
section  1006(b)(1) 

We  are  finalizing  the  revisions  to  the    . 
temporary  deferral  in  §  261.4(b)(15)  with 
no  change  from  the  proposed  rule  One 
commenter  supported  the  proposed 
deferral;  however,  the  commenter  was 
concerned  about  uncertainties  for 
landfill  operators  in  leachate 
management  requirements  based  on 
different  approaches  used  in  recent 
listings.  The  commenter  sought  a  single 
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solution  to  the  derived-from  issue  for 
leachate  and  suggested  that  the 
opportunity  e.xists  under  either  the 
CWA  effluent  guidelines  or  the 
Hazardous  Waste  Identification  Rule 
(HWIR). 

As  we  noted  in  the  proposal,  we 
believe  a  temporarv-  deferral  is 
warranted  We  believe  that  it  is 
appropriate  to  defer  regulation  on  a 
case-by-case  basis  to  avoid  disrupting 
leachate  management  activities,  and  to 
allow  us  to  decide  whether  any  further 
integration  of  the  two  programs  is 
needed. ^•'  While  the  commenter 
suggested  there  were  "uncertainties"  in 
leachate  management  requirements,  no 
specific  problems  were  identified.  In 
any  case,  a  broader  exemption  for 
landfill  leachate  under  another 
regulatory  program  is  beyond  the  scope 
of  the  current  rulemaking. 

We  also  received  one  other  related 
comment  concerning  the  existing 
exclusion  for  industrial  wastewater 
discharges  that  are  regulated  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit 
Program.  Such  discharges  are 
specifically  excluded  from  regulation  as 
hazardous  wastes  under  40  CFR 
261.4(a)(2).  The  commenter  apparently 
is  concerned  about  discharges  of  landfill 
leachate,  and  suggested  that  EPA  should 
issue  regulations  to  ensure  that  landfills 
have  adequate  leak  detection/leachate 
collection  systems  and  that  these 
systems  are  not  infiltrated  by  ground 
water.  The  commenter  is  concerned  that 
leachate  may  be  diluted  with  ground 
water  in  these  systems  to  meet  discharge 
standards. 

The  regulation  in  40  CFR  261.4(a)(2) 
excludes  any  industrial  wastewater 
point  source  discharges  that  are  "subject 
to  regulation  under  section  402  of  the 
Clean  Water  Act,  as  amended."  This 
language  follows  closely  the  statutory 
exclusion  from  the  definition  of  solid 
waste  (section  1004(27)  of  RCRA).  The 
regulations  do  not  include  any 
limitations  on  the  types  of  landfills  that 
might  use  such  a  permitted  discharge. 
The  commenter  did  not  present  any 
reason  why  regulations  might  be  needed 
to  ensure  dilution  from  local  ground 
water  does  not  occur  prior  to  collection. 
We  also  note  that  regulations  are  already 
in  place  for  the  design  and  operation  of 
leachate  collection  systems  for  Subtitle 


'*EPA  s  Ofrir.e  of  Water  recentlv  examined  the 
need  for  national  effluent  limitations  guidelines  and 
pretreatment  standards  for  wastewater  distharyes 
(including  leai  hale)  from  certain  tvpes  of  landfills 
(see  proposed  rule  dt  63  FR  M26.  February'  6.  1998) 
EPA  decided  sui  h  standards  weru  not  required  and 
did  not  issue  pretreatment  standards  for  Subtitle  D 
landfill  wastewaters  sent  to  POTWs  (see  65  FR 
i008,  |anuar>  19.  2000). 


C  hazardous  waste  landfills  (40  CFR 
264,  subpart  N)  and  municipal  solid 
waste  landfills  that  accept  hazardous 
wastes  from  conditional  exempt  small 
quantity  generators  (40  CFR  258.40). 
The  goal  of  those  regulations  is  to 
prevent  leachate  from  infiltrating 
ground  water.  Determining  whether 
these  or  other  types  of  landfills  need 
additional  controls  addressing  leak 
detection  and  leachate  control  systems 
and  their  impact  on  their  NPDES 
discharges  is  a  major  effort  well  beyond 
the  scope  of  this  rulemaking. 

F.  What  Are  the  Final  Treatment 
Standards  Under  HCRA  's  Land  Disposal 
Restrictions  for  the  Newly-Listed 
Hazardous  Wastes? 

1.  What  Are  EPAs  Und  Disposal 
Restrictions  (LDRs)? 

RCRA  requires  us  to  establish 
treatment  standards  for  all  hazardous 
wastes  destined  for  land  disposal  These 
are  the  "land  disposal  restrictions"  or 
LDRs.  For  any  hazardous  waste 
identified  or  listed  after  November  8, 
1984,  we  must  promulgate  LDR 
treatment  standards  within  six  months 
of  the  date  of  identification  or  final 
listing  (RCRA  section  3004(g)(4),  42 
U.S.C.  6924(g)(4)).  RCRA  also  requires 
us  to  set  as  these  treatment  standards 
"*   *   *  levels  or  methods  of  treatment, 
if  any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized."  (RCRA  section 
3004(m)(l),  42  U.S.C.  6924(m)(l).) 

Once  a  hazardous  waste  is  prohibited 
from  land  disposal,  the  statute  provides 
only  two  options  for  legal  land  disposal: 
meet  the  treatment  standard  for  the 
waste  prior  to  land  disposal,  or  dispose 
of  the  waste  in  a  land  disposal  unit  that 
satisfies  the  statutory  "no  migration" 
test.  A  "no  migration"  unit  is  one  from 
which  there  will  be  no  migration  of 
hazardous  constituents  for  as  long  as  the 
waste  remains  hazardous.  (RCRA 
sections  3004  (d),  (e),  (f),  and  (g)(5).)  The 
antimony  oxide  wastes  identified  for 
listing  as  hazardous  in  this  rule  under 
HSWA  authorities  will  be  subject  to  all 
the  land  disposal  restrictions  on  the 
date  that  the  federal  listing  becomes 
effective  (six  months  after  promulgation 
of  this  final  rule).  The  non-HSWA  ferric 
chloride  (K178)  listing  will  not  be 
subject  to  LDR  resUrictions  until 
authorized  states  revise  their  regulations 
and  obtain  EPA  approval  of  revisions  to 
their  authorized  state  programs. 

We  gathered  data  on  waste 
characteristics  and  current  management 


practices  for  wastes  that  will  be  listed 
by  this  action.  These  data  can  be  found 
in  the  administrative  record  for  this 
final  rule.  An  examination  of  the 
constituents  that  are  the  basis  of  the 
listings  shows  that  we  have  previously 
developed  numerical  treatment 
standards  for  most  of  the  constituents. 
We  have  determined  that  it  is 
technically  feasible  and  justified  to 
apply  existing  universal  treatment 
standards  (UTS)  to  the  hazardous 
constituents  in  K176.  Kl?7.  and  K178 
that  were  found  to  be  present  in  these 
wastes  at  concentrations  exceeding  the 
treatment  standards,  because  the  waste 
compositions  are  similar  to  other  wastes 
for  which  applicable  treatment 
technologies  have  been  demonstrated. ^s 
A  list  of  the  regidated  hazardous 
constituents  and  their  associated 
treatment  limits  can  be  found  below  in 
Table  rV-7  and  in  the  regulatory  Table 
268.40— Treatment  Standards  for 
Hazardous  Wastes. 

We  have  provided  in  the  BOAT 
Background  Document  a  review  of 
technologies  that  can  be  used  to  meet 
the  numerical  concentration  limits  for 
K176.  Kl  77,  and  K178.  assuming 
optimal  design  and  operation.  Where  we 
are  promulgating  numerical 
concentration  limits,  the  use  of  other 
technologies  capable  of  achieving  the 
treatment  standards  is  allowed,  except 
for  those  treatment  or  reclamation 
practices  constituting  land  disposal  or 
impermissible  dilution  (see  40  CFR 
268,3). 

EPA  would  like  to  take  this 
opportunity  to  reiterate  how  treatment 
standards  are  established  and  the  role  of 
risk-based  standards  in  treatment 
standard  development.  This  policy  is 
well  documented  in  past  LDR 
rulemakings,  including  the  Phase  IV 
rulemaking  (May  26.  1998;  63  FR 
28556).  Dilution  and  attenuation  are 
typically  considered  in  the  risk 
assessment,  but  are  not  used  in  the 
development  of  treatment  standards. 
The  treatment  standards  represent  a 
calculation  of  the  expected  performance 
range  of  an  applicable  technology 
operating  on  a  difficult  to  treat  waste 
such  that  99  percent  of  the  batches  meet 
the  standard.  All  land  disposal 
restriction  treatment  standards  must 
satisfy  the  requirements  of  RCRA 
section  3004(m)  by  specifying  levels  or 
methods  of  treatment  that 
'"substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  that  waste  so  that 


"  Also  see  LDR  Phase  II  final  rule,  59  FR  47982. 
-September  19.  1994.  for  a  further  discussion  of 
UTS. 
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short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.""  As  EPA  has  discussed 
many  times,  the  RCRA  section  3004(m) 
requirements  may  be  satisfied  by 
technology-based  standards  or  risk- 
based  standards.  This  conclusion  was 
upheld  in  Hazardous  Waste  Treatment 
Council  V.  EPA.  886  F.2d  355,  362-64 
(D.C.  Cir.  1989),  where  technology- 
based  LDR  treatment  standards  were 
upheld  as  a  permissible  means  of 
implementing  RCRA  section  3004(m) 
provided  they  did  not  require  treatment 
bevond  the  point  at  which  threats  to 
human  health  and  the  environment  are 
minimized. 

2.  What  Are  the  Treatment  Standards  for 
K176?  (Baghouse  Filters  From  the 
Production  of  Antimony  Oxide. 
Including  Filters  From  the  Production  of 
Intermediates  (e.g..  Antimony  Metal  or 
Crude  Antimony  Oxide)) 

The  identified  constituents  for  which 
treatment  is  required  prior  to  land 
disposing  this  waste  are  antimony, 
arsenic,  cadmium,  lead,  and  mercury. 
No  commenters  challenged  either  the 
applicability  or  achievability  of  the 
universal  treatment  standards  proposed 
for  K176  wastes.  We  are  promulgating 
the  proposed  standards  without  change. 
The  nonwastewaters  treatment  standard 
for  antimony  is  1,15  mg/L  TCLP:  arsenic 
is  5.0  mg/L  TCLP:  cadmium  is  0.11  mg/ 
L  TCLP:  lead  is  0.75  mg/L  TCLP;  and 
mercury  is  0.025  mg/L  TCLP.  In  the 
event  that  there  are  wastewater 


treatment  residuals  from  treatment  of 
K176  (which  under  the  denved-from 
rule  also  will  be  considered  K176].  the 
wastewater  treatment  standards  are  as 
follows:  antimony  is  1.9  mg/L;  arsenic  is 
1.4  mg/L;  cadmium  is  0.69  mg/L;  lead 
is  0.69  mg/L;  and  mercurv  is  0.15  mg/ 
L. 

3.  What  Are  the  Treatment  Standards  for 
K177'  (Slag  From  the  Production  of 
Antimony  Oxide  that  Is  Speculatively 
Accumulated  or  Disposed.  Including 
Slag  From  the  Production  of 
Intermediates  (e.g..  Antimony  Metal  or 
Crude  ^Antimony  Oxide)) 

The  identified  constituents  for  which 
treatment  is  required  prior  to  land 
disposing  this  waste  are  antimony, 
arsenic,  and  lead  We  proposed  the  L'TS 
levels  for  these  constituents  as  the 
treatment  standards  for  K177  wastes  No 
commenters  challenged  either  the 
applicability  or  achievability  of  the 
universal  treatment  standards  proposed 
to  be  transferred  to  K177  wastes.  We  are 
promulgating  the  proposed  standards 
without  change.  The  nonwastewater 
treatment  standard  for  antimony  is  115 
mg/L  TCLP.  for  arsenic  is  5,0  mg  L 
TCLP,  and  for  lead  is  0.75  mg/L  TCLP 
In  the  event  that  there  are  wastewater 
treatment  residuals  from  treatment  of 
K177  (which  under  the  derived-from 
rule  also  would  be  considered  K177), 
the  wastewater  treatment  standard  for 
antimony  is  1 .9  mg/L,  for  arsenic  is  1.4 
mg/L,  and  for  lead  is  0.69  mg/L. 


4.  What  Are  the  Treatment  Standards  for 
K178?  (Solids  From  Manufacturing  and 
Manufacturing-Site  Storage  of  Ferric 
Chloride  From  Acids  Formed  During  the 
Production  of  Titanium  Dioxide  Using 
the  Chloride-Ilmenite  Process) 

The  constituents  of  concern  in  this 
waste  described  in  our  proposal  were 
thallium,  manganese,  and  the 
chlorinated  congeners  of  dibenzo-p- 
dioxin  and  dibenzofuran  We  proposed 
to  applv  the  UTS  levels  to  thallium  and 
the  chlorinated  congeners  of  dibenzo-p- 
dioxin  and  dibenzofuran.  as  indicated 
in  Table  rV-7.  In  addition,  we  proposed 
the  option  of  complying  with  the 
technology  standard  of  combustion 
(CMBST)  for  the  chlorinated  dibenzo-p- 
dioxin  and  dibenzofuran  (dioxins  and 
furans)  constituents  present  in  K178. 
For  manganese  we  proposed,  as  our 
leading  option,  a  nonwastewater 
treatment  standard  of  3.6  mg/L  TCLP 
based  upon  a  high  temperature  metals 
recover.'  technolog>  and  wastewater 
treatment  standard  of  17  1  mg/L 
manganese,  based  upon  sedimentation 
technology  After  considering  the 
comments  described  below,  today  we 
are  promulgating  the  treatment 
standards  as  proposed  for  thallium  and 
the  chlorinated  congeners  of  dibenzo-p- 
dioxin  and  dibenzofuran  We  are 
deferring  action  on  all  aspects  of  the 
regulation  of  manganese  at  this  time  as 
explained  earlier  in  section  IN'.B. 


Table  IV-7.— Treatment  Standards  for  K178 


Regulated  hazardous  constituent 


Wastewaters 


Nonwastewatei^ 


Common  name 


1 .2.3,4.6,7.8-Heptachloroc)ibenzo-p-dioxin  ,. 

1 ,2.3.4.6,7.8-Heptachloroditienzofuran  

1 ,2.3,4,7,8,9-HeptachlorodibenzotLiran  

HxCDDs  (All  Hexachlorodibenzo-p-dtoxins) 
HxCDFs  (All  Hexachlorodibenzoturans)  


CAS '  No. 


35822-39-4 
67562-39-4 
55673-89-7 
34465-46-8 
55684-94-1 


1 ,2,3,4,6,7,8.9-Octachlorodiben20-p-dioxin  (OCDD)       3268-87-9 


1 ,2,3,4,6,7,8,9-Octachlorodibenzofuran  (OCDF) 

PeCDDs  (All  Pentachlorodibenzo-p-dioxins)  

PeCDFs  (All  Pentachlorodibenzofurans)  

TCDDs  (All  tetrachlorodi-benzo-p-dsoxins)  

TCDFs  (All  tetractilorodJbenzofurans) 


39001-02-0 
36088-22-9 
30402-1 5-4 
41903-57-5 
55722-27-5 


Concentration 

In  mg/L  2.  or 

technology 

code^ 


Concentration  in  mg/kg  *  unless  noted 
as    mgl  TCLP     or  technology  Code 


0  000035  or 
CMBST s 

0  000035  or 
CMBST  5 

0  000035  or 

CMBST  5 
0  000063  or 

CMBST  5 
0  000063  or 

CMBST  5 
O.000063or 

CMBST  5 
0  000063  or 

CMBST  != 
0  000063  or 

CMBST  * 
0  000035  or 

CMBST  5 
0  000063  or 

CMBST  s 
0  000063  or 

CMBST  5 


0  0025  or  CMBST  5 
0  0025  or  CMBST  i 
0  0025  or  CMBST  * 
0  001  or  CMBST  s 
0  001  or  CMBST  s 
0  005  or  CMBST  s 
0  005  or  CMBST  s 
0  001  or  CMBST  5 
0  001  or  CMBST  5 
0  001  or  CMBST  5 
0  001  or  CMBST  5 


58284         Federal  Register/ Vol.  66.  No.  224 /Tuesday,  November  20.  2001 /Rules  and  Regulations 


Table  I V-7.— Treatment  Standards  for  K1 78— Continued 


Regulated  hazardous  constrtuerrt 


Common  name 


T^a"'"^ 7440-28-0 


CAS '  No. 


Wastewaters 


Nonwastewaters 


Concentration 

in  mg/L^.  or 

technology 

code^ 


Concentration  in  mg/kg"  unless  noted 
as  "mg/L  TCLP".  or  technology  Code 


14     0.20  mg/L  TCLP 


w,;h^,fsaTsTn^.'o?S.rSs'nrX^  ."^gSSr  r^.^e^.^co^l^^un^oT'  ""^'""^"^  "^  '^^^"^^  '^  '  ^°'^'""^"°"  °'  ^  '=^--' 
Coricentratcr  standards  for  wastewaters  are  expressed  in  mg/L  and  are  based  on  analysis  of  comoosHe  samnlpc; 


a.  Comments  Regarding  Dioxins  and 
Furans 

Comments  were  received  on  the 
appropriateness  of  the  proposed 
treatment  standards  for  dibenzo-p- 
dioxin  and  dibenzofuran,  and 
manganese.  However,  no  data  were 
received  or  arguments  made  to 
demonstrate  that  the  proposed 
standards  were  not  achievable. 

A  cnmmenter  argued  that  application 
of  the  octachlorodibenzo-p-dioxin 
(CX^DD)  and  octachlorodibenzofuran 
(OCDF)  standards  should  be  deferred 
pending  anticipated  lawsuits 
challenging  the  Chlorinated  Aliphatics 
final  rule  (65  PR  67068.  November  8, 
2000)  in  which  EPA  promulgated 
Universal  Treatment  Standards  for  these 
constituents.  However,  this  aspect  of  the 
final  rule  was  not  challenged.  EPA  is 
promulgating  treatment  standards  for 
dioxin  congeners,  including  OCDD  and 
OCDF,  in  K178  wastes  as  proposed, 
because  treatment  of  these  constituents 
is  necessary-  to  reduce  the  risks  to 
human  health  or  the  environment  that 
these  constituents  pose. 

The  commenter  also  stated  that  EPA 
should  not  set  standards  for  OCDD  and 
OCDF,  because  the  constituents  are  not 
toxic.  As  explained  in  more  detail  in  the 
Response  to  Comments  document,  we 
disagree  with  the  commenter  and  are 
promulgating  the  proposed  standards 
for  all  dioxins  and  furans  including  the 
OCDD  and  OCDF  congeners.  A  full 
discussion  of  the  toxicity  of  these 
compounds  also  was  presented  in  the 
final  chlorinated  aliphatics  final  listing 
determination  at  65  FR  67108.  We 
conclude  OCDD  and  OCDF  are  toxic. 

We  are  promulgating  treatment 
standards  for  dioxin  and  furan 
congeners  in  Kl78,  because  toxic  dioxin 
and  furan  congeners  are  present  in  this 
waste  at  concentrations  well  above  the 


promulgated  treatment  standards  for 
these  underlying  hazardous 
constituents.  For  example,  OCDF  was 
measured  in  EPA  record  sample  of  the 
combined  Iron  Rich  ^^  wastestream  at 
58  ng/kg  dry  weight,  well  above  its 
treatment  standard  of  5  |ig/kg  (see 
Tables  2-9  and  2-10  in  EPA's  Best 
Demonstrated  Available  Technology 
(BDAT)  Background  Document  for 
Inorganic  Chemical  Production 
Wastes— K176.  K177,  K178  (for  the  final 
rule))  If  OCDD  and  OCDF  were  to  be 
excluded  from  the  Kl78  treatment 
standard,  they  would  go  untreated. 
Absent  treatment  standards  for  dioxins, 
the  newly  listed  wastes  would  have  less 
stringent  treatment  standards  by 
application  of  40  CFR  268.9(b)  than  the 
wastes  are  currently  subject  to.  because 
these  wastes  are  generally  corrosive. 
Having  demonstrated  the  presence  of 
these  constituents  at  levels  that  require 
treatment,  we  are  acting  to  protect 
human  health  and  the  environment 
from  the  release  of  the  significant  levels 
found  in  the  untreated  waste  form. 

b.  Comments  Regarding  Thallium 
Comments  relative  to  thallium 
centered  on  its  occurrence  in  the  wastes. 
If  the  occurrence  of  thallium  is  as  the 
commenters  data  indicates,  then  little 
of  the  K178  generated  waste  would 
require  treatment  for  thallium.  However, 
we  found  that  the  commenters  analysis 
obtained  higher  detection  limits  than  we 
did.  Our  record  sampling  showed  , 
thallium  concentrations  in  this  waste  of 
0.28  mg/L  TCLP  (65  FR  55761. 
September  14.  2000).  This  is  a  level  that 
would  require  treatment.  Consequently, 
we  believe  it  is  appropriate  to  set 
treatment  standards  for  thallium  for 
K178.  In  instances  when  the  waste 
exhibits  thallium  concentrations  below 
the  treatment  standard,  no  treatment  for 


thallium  will  be  necessary  prior  to  land 
disposal.  Therefore,  we  are 
promulgating  the  inclusion  of  thallium 
in  the  final  treatment  standards. 

c.  Comments  Regarding  Manganese 

For  comments  concerning  manganese 
see  the  Response  to  Comment 
Background  Document.  Because  EPA 
decided  to  defer  final  action  on  ail 
aspects  of  manganese  regulation  at  this 
time,  manganese  related  comments  are 
not  being  addressed  at  this  time. 

d.  What  Final  Changes  Are  Being  Made 
to  F039? 

The  F039  waste  code  applies  to 
hazardous  waste  landfill  leachates  in 
lieu  of  the  treatment  standards 
established  for  the  original  waste  codes 
associated  with  each  of  the  wastes  from 
which  the  leachate  is  derived,  when 
multiple  waste  codes  would  otherwise 
apply  F039  wastes  are  subject  to 
numerical  treatment  standards.  We 
proposed  to  add  manganese  to  the 
constituents  regulated  by  F039  to 
maintain  the  implementation  benefits  of 
having  one  waste  code  for  muhi-source 
leachate.  In  today's  final  rule,  we  have 
decided  to  defer  regulation  of 
manganese  in  F039  wastes  at  this  time. 

e.  Manganese  as  an  Underlying 
Hazardous  Constituent 

We  had  proposed  to  add  manganese 
to  the  table  of  Universal  Treatment 
Standards  (UTS)  at  40  CFR  268.48.  We 
are  not.  however,  promulgating  the 
addition  of  manganese  to  the  UTS  at  40 
CFR  268.48  at  this  time.  Had  the 
proposal  been  promulgated,  all 
characteristic  wastes  that  have 
manganese  as  an  underlying  hazardous 
constituent  above  the  UTS  levels  listed 
at  40  CFR  268.48  would  have  required 
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treatment  of  manganese  before  land 
disposal. 

G.  Is  There  Treatment  Capacity  for  the 
Newly  Listed  Wastes? 

1.  Introduction 

Under  the  land  disposal  restrictions 
(LDR)  determinations,  the  Agency  must 
demonstrate  that  adequate  commercial 
capacity  exists  to  manage  listed 
hazardous  wastes  in  compliance  with 
BDAT  standards  before  the  Agency  can 
restrict  the  listed  waste  from  further 
land  disposal.  The  Agency  performs 
capacity  analyses  to  determine  the 
effective  date  of  the  LDR  treatment 
standards  for  the  proposed  listed 
wastes.  This  section  summarizes  the 
results  of  EPA's  capacity  analysis  for  the 
wastes  covered  by  today's  rule.  For  a 
detailed  discussion  of  capacity  analysis- 
related  data  sources,  methodology,  and 
detailed  responses  to  comments  for  each 
waste  covered  in  this  rule,  see 
Background  Document  for  Capacity 
Analysis  for  Land  Disposal  Restrictions; 
Inorganic  Chemical  Production  Wastes 
(Final  Rule)  (October  2001)  (i.e..  the 
Capacity  Background  Document) 

EPA's  decisions  on  whether  to  grant 
a  national  capacity  variance  are  based 
on  the  availability  of  alternative 
treatment  or  recovery  technologies 
capable  of  achieving  the  prescribed 
treatment  standards.  Consequently,  the 
methodology  focuses  on  deriving 
estimates  of  the  quantities  of  newly- 
listed  hazardous  waste  that  will  require 
either  commercial  treatment  or  the 
construction  of  new  on-site  treatment  or 
recovery  as  a  result  of  the  LDRs.  The 
resulting  estimates  of  required 
commercial  capacity  are  then  compared 
to  estimates  of  available  commercial 
capacity  If  adequate  commercial 
capacitv  exists,  the  waste  is  restricted 
from  further  land  disposal  unless  it 
meets  the  LDR  treatment  standards  prior 
to  disposal.  If  adequate  capacity  does 
not  exist.  RCRA  section  3004(h)(2) 
authorizes  EPA  to  grant  a  national 
capacity  variance  for  the  waste  for  up  to 
two  vears  or  until  adequate  alternative 
treatment  capacity  tjecomes  available, 
whichever  is  sooner. 

2.  What  Are  the  Capacitv  Analysis 
Results  for  K176.  K177.  and  K178? 

In  conducting  the  capacity  analysis 
for  the  wastes  newly-listed  by  today's 
rule,  we  examined  data  on  waste 
characteristics  and  management 
practices  gathered  for  the  inorganic 
chemical  hazardous  waste  listing 
determinations.  We  also  exaiuiued  data 
on  available  treatment  or  recovery 
capacity  for  these  wastes.  The  sources 
for  these  data  are  the  public  comments, 


the  RCRA  §  3007  Survey  for  the 
Inorganics  listing  determination 
distributed  in  the  spring  of  1999,  record 
sampling  and  site  visits  (see  the  docket 
for  today's  rule  for  more  information  on 
these  survey  instruments  and  facility 
activities),  the  available  treatment 
capacitv  data  submission  that  was 
collected  in  the  1990s,  and  the  1995 
and  1997  Biennial  Reports. 

For  K176  and  K177  wastes,  we  used 
the  information  from  the  surveys, 
sampling,  and  site  visits  which  indicate 
that  there  is  no  quantity  of  the 
wastewater  form  of  K176  or  K177  that 
is  expected  to  be  generated  and 
therefore,  there  is  no  quantity  of  the 
wastewater  form  of  K176  or  kl77  that 
will  require  alternative  commercial 
treatment.  These  wastes  are  typically 
present  in  a  nonwastewater  form  EPA 
determines  that  required  alternative 
treatment  capacity  for  K176 
nonwastewaters  is  estimated  to  be  eight 
tons  per  year.  There  is  sufficient 
available  capacity  to  manage  the  K176 
waste. 

For  K177  waste,  one  commenter 
indicated  that  a  facility  of  antimony 
oxide  production  in  Laredo,  TX  is 
currently  storing  approximately  60,000 
tons  of  slag  in  a  pile.  This  facilit)'  has 
ceased  operation  in  the  United  States 
As  discussed  earlier  (section  IV1.  EPA 
has  determined  that  this  slag  will 
qualify  as  K177  on  the  effective  date  of 
this  rulemaking.  In  addition,  the  facility 
has  a  volume  of  contaminated  soil 
roughly  equivalent  to  the  volume  of  the 
slag  pile.  li  the  slag  and  soil  are 
excavated  and  handled  after  the 
effective  date,  the  volume  of  waste 
potentially  subject  to  regulation  is 
120.000  tons.  This  site  is  already  under 
a  corrective  action  order  with  the  State 
of  Texas  to  clean  up  the  site  because  of 
antimony  contamination  As  part  of  this 
effort,  the  State  expects  to  require 
remediation  of  the  historic  waste  pile  In 
cases  involving  corrective  action,  it  is 
possible  to  treat  and/or  manage 
hazardous  waste  without  triggering  LDR 
treatment  standards.  If  the  slag  of 
contaminated  soil  is  not  removed  from 
the  land  via  excavation  (e.g..  in  situ 
treatment),  then  the  LDR  standards  will 
not  be  applied  to  these  wastes.  In 
addition,  if  hazardous  slag  or 
contaminated  soil  is  excavated,  LDR 
standards  will  only  apply  if  the 
subsequent  management  is  considered 
"land  disposal  "  for  the  purposes  of  the 
LDR  program. 

The  K177  listing  is  conditional:  if  a 
facility  legitimately  rec>'cles  its  wastes 
without  speculatively  accumulating 
them  and  without  use  constituting 
disposal,  it  will  not  be  regulated  as  a 
listed  waste.  Thus,  the  listing  and  the 


LDRs  may  not  apply  to  these  materials. 
Therefore,  the  facility  may  require  little 
off-site  commercial  treatment  capacity 
for  its  K177  waste  and  soil 
contaminated  with  K177  waste. 
Additional  information  regarding  these 
wastes  is  presented  in  the  Capacity 
Background  Document 

With  the  above  discussion.  EPA 
determines  that  required  alternative 
treatment  capacity  for  K177 
nonwastewaters  is  estimated  to  be  20 
tons  per  vear.  Additionally,  there  is  a 
potential  that  capacity  will  be  needed 
for  the  waste  pile  containing  an 
estimated  60.000  tons  of  slag  (Kl  77)  and 
estimated  60.000  tons  of  contaminated 
soil  from  one  facilitv'.  Even  if  the 
additional  120.000  tons  of  Kl  77  slag 
and  contammated  soil  from  the  facility 
must  be  managed  off-site  as  hazardous 
waste  and  the  waste  is  not  legitimately 
recycled  or  left  in  place,  we  anticipate 
that  commercially  available 
stabilization,  as  well  as  other 
technologies,  can  be  used  to  meet  the 
treatment  standards  applicable  to  the 
waste  We  estimate  that  the 
commercially  available  stabilization 
capacity  is  at  least  eight  million  tons  per 
year  based  on  the  1995  Biennial  Report 
thus  we  find  there  is  sufficient  capacity 
to  treat  the  K177  hazardous  wastes  that 
will  require  treatment, 

EPA  proposed  not  to  grant  a  national 
capacity  variance  for  K176  or  K177 
wastewaters  or  nonwastewaters  No 
commenters  challenged  either  the 
variance  determination  or  available 
treatment  or  disposal  capacity  for 
wastewater  or  nonwastewater  forms  of 
these  wastes.  Nor  does  the  potential 
treatment  of  the  additional  K177  slags 
and  soils  described  above  appear  to 
require  a  capacity  variance  Therefore. 
EPA  is  finalizing  its  decision  not  to 
grant  a  capacity  variance  for  wastewater 
and  nonwastewater  forms  of  Kl76  and 
K177 

For  ferric  chloride  residues  {K178) 
waste,  our  data  indicate  that  the  waste 
is  typically  generated  as  a 
nonwastewater  We  did  not  identify  any 
wastewater  forms  of  these  wastes  and 
therefore  did  not  anticipate  that 
alternative  management  for  wastewaters 
is  required.  For  nonwastewaters.  when 
listed  as  hazardous,  the  waste  can  no 
longer  be  land  disposed  without 
meeting  applicable  treatment  standards 
In  the  proposed  rule,  we  initially 
estimated  that  approximately  7,300  tons 
per  vear  may  require  alternative 
treatment  (derived  from  public 
information  since  data  on  amounts  of 
treatment  solids  were  originally 
reported  as  confidential  in  the  <»  3007 
Sur\'ey). 


I 
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In  public  commen'.s  to  the  proposed 
rule,  one  commenter  estimated  that  the 
quantity  of  K178  generated  nationwide 
is  as  high  as  167,000  tons  per  year, 
which  is  much  higher  than  that  initially 
estimated  by  EPA  in  the  proposed  rule. 
The  commenter  provided  few  details 
explaining  the  discrepancv,  and 
therefore  EPA  cannot  agree  with  the 
commenter  regarding  this  estimate. 
Further,  the  finalized  listing  definition 
is  narrower  in  scope  than  the  proposed 
listing,  only  one  facility  (rather  than 
three)  is  expected  to  generate  the  waste, 
and  the  one  facility  may  be  able  to 
segregate  its  waste  to  reduce  the  total 
quantity  of  K178  that  must  be  treated. 
However,  even  if  EPA  used  the 
commenter's  higher  waste  quantity  in 
its  capacity  assessment,  sufficient 
capacity  would  be  available  to  treat 
generated  K178  wastes. 

The  commenter  also  requested  a 
national  capacity  variance  for  the 
proposed  K178  wastes.  The  commenter 
claimed  that  because  K178  must  be 
treated  for  dioxin.  insufficient  treatment 
rapacity  is  available  because  only  a 
single  facility  in  the  U.S.  currently  is 
permitted  to  treat  dioxin-containing 
wastes.  EPA  disagrees  with  this 
assessment.  EPA  notes  that  the 
proposed  land  disposal  restrictions  for 
K178  are  identical  to  those  finalized  for 
F032  (wood  preserving  wastes,  62  FR 
26000,  May  12,  1997)  and  Kl74 
(chlorinated  aliphatics  wastes,  65  FR 
67110,  November  8,  2000).  These 
treatment  standards  (as  well  as  the 
treatment  standards  proposed  for  Kl78) 
can  be  met  by  the  technologv-specific 
standard  of  C.MBST.  defined  as,  (1) 
combustion  units  operating  under  40 
CFR  266,  (2)  combustion  units 
permitted  under  40  CFR  part  264. 
subpart  O,  or  (3)  combustion  units 
operating  under  40  CFR  265,  subpart  O, 
which  have  obtained  a  determination  of 
equivalent  treatment  under  268.42(b). 
Additionally,  EPA  verified  through 
telephone  conversations  that  several 
facilities  can.  in  fact,  accept  wastes  with 
such  a  treatment  standard  (this 
information  is  presented  in  the  Capacity 
Ba(  kground  Document),  These  facilities 
have  sufficient  capacity  to  treat  the 
single  generator's  ferric  chloride 
residues. 

From  the  available  information,  the 
affected  facility  may  manage  K178  waste 
in  surface  impoundments  (i.e..  in 
wastewater  treatment  systems  that 
contain  land  based  unit's).  If  the  waste 
is  managed  in  unretrofitted 
impoundments,  "■  it  would  thus  be  land 


disposed  in  a  prohibited  manner.  These 
impoundments  can  be  retrofitted, 
closed,  or  replaced  with  tank  systems.  If 
impoundments  continue  to  be  used  to 
manage  K178  waste,  the  units  will  be 
subject  to  RCRA  Subtitle  C 
requirements.  In  addition,  any 
hazardous  wastes  managed  in  the 
affected  impoundment  after  the  effective 
date  of  today's  rule  are  subject  to  land 
disposal  prohibitions.  *^  However,  a 
facility  may  continue  to  manage  newly 
listed  K178  in  surface  impoundments" 
provided  they  are  in  compliance  with 
the  appropriate  standards  for  surface 
impoundments  (40  CFR  parts  264  and 
265  subpart  K)  and  the  special  rules 
regarding  surface  impoundments  (40 
CFR  268  14).  EPA  notes  that  those 
provisions  require  basic  ground-water 
monitoring  (40  CFR  parts  264  and  265 
subpart  F)  and  recordkeeping.  Surface 
impoundments  that  are  newly  subject  to 
RCRA  subtitle  C  minimum  technology 
requirements  due  to  promulgation  of  a 
new  hazardous  waste  listing  are 
afforded  up  to  48  months  after 
promulgation  of  the  new  listing  to 
retrofit  the  surface  impoundments  to 
meet  minimum  technological 
requirements  (see  RCRA  section 
3005(j)(6)(A).  40  CFR  265.221  (h)).  (Note 
that  in  this  case,  the  listing  is  "non- 
HSVVA,  '  so  the  minimum  technology 
deadline  would  be  48  months  after  EPA 
approves  a  revision  to  an  authorized 
state  program  that  adopt  this  listing.) 
In  our  assessment  for  the  proposed 
rule,  we  assumed  that  facilities  can 
segregate  waste-streams  and  separately 
manage  the  newly-proposed  K178 
waste.  Based  on  the  finalized  listing 
definition  for  K178,  we  continue  to 
expect  that  the  generating  facility  can 
segregate  its  waste-streams.  How-ever, 
the  quantity  is  far  lower  than  discussed 
in  the  proposal  since  the  final  listing  is 
narrower  than  the  proposed  listing  and 
only  one  facility  is  expected  to  generate 
the  waste.  We  now  estimate  that 
approximately  45  tons  per  year  may 
require  alternative  treatment.  Even  if  the 
facility  cannot  segregate  its 
wastestreams  (and,  therefore,  generates 
a  higher  quantity  of  waste  requiring 
treatment),  we  expect  that  available 
treatment  capacity  exists  to  manage 
such  a  higher  quantity  of  generated 
waste. 

In  addition  to  the  amount  generated 
from  year  to  year,  the  facility  that 
generates  Kl78  commented  that  they 
have  stockpiled  a  significant  quantity  of 


'".A  unretrofitted  impoundment  is  one  not 
satisfying  the  minimum  technology  requirements 
(MTR)  specified  in  sections  30O4(o)  and  3005(i)(ll). 


'"See  RCRA  §  30O4(m)(l)  -Simultaneously  with 
the  promulgation  of  regulations  under  subsection 
(d).  (e|.  (f).  or  (g)  prohibiting  one  or  more  methods 
of  land  disptisal  of  a  particular  hazardous  waste 

"  promulgate  regulations  specifying  those 
levels  or  meKhods  of  treatment  •   *   •" 


Iron-Rich  on-site,  which  would  be  listed 
as  hazardous  waste  K178  following  the 
effective  date.  According  to  the 
comment,  the  estimated  quantitv  is 
500.000  tons.  EPA  believes  that  "it  is 
unlikely  that  the  entire  quantity  will 
require  offsite  treatment  capacity  after 
the  effective  date.  For  example,  the 
facility  could  work  with  the  State 
Implementing  Agency  to  close  the  unit 
in  place  without  actively  managing  the 
units.  Even  if  the  entire  500.000  ton 
quantity  becomes  subject  to  the  K178 
listing  after  the  effective  date,  we  expect 
that  commercial  facilities  could  store 
this  quantity  of  material  and 
subsequently  manage  it  using  treatment 
such  as  combustion  or  non-combustion 
technologies  over  a  period  of  several 
years  should  the  demand  for  such 
capacity  arise.  In  addition,  because  this 
is  a  non-HSVVA  rule  and  will  take^effect 
only  after  authorized  states  adopt' 
parallel  listings  under  state  law  and 
EPA  authorizes  revisions  tc  the  codified 
state  programs,  there  will  be  additional 
time  (beyond  six  months)  for  the  facility 
to  identify-  and  implement  management 
options  for  the  stored  K178  waste.  We 
anticipate  that  commercially  available 
combustion  capacity  is  adequate  to  meet 
the  demands.  For  more  information  on 
the  Agency's  research  on  combustion 
capacity  for  K178,  please  refer  to  the 
Capacity  Background  Document. 

As  discussed  earlier  for  K178 
treatment  standards,  we  are 
promulgating  numerical  treatment 
standards  for  K178  wastes.  We 
anticipate  that  commercially  available 
incineration,  followed  by  stabilization  if 
necessary,  can  be  used  to  meet  these 
treatment  standards.  We  also  are 
promulgating  the  specified  technologv 
standard  of  combustion  (CMBST)  as  an 
alternative  compliance  option  for 
hazardous  organic  constituents  in  the 
K178  wastes.  The  units  treating  the 
waste  by  using  CMBST  will  be  subject 
to  certain  standards,  and  facilities  will 
have  to  meet  the  treatment  standard  for 
the  regulated  metal  constituent  prior  to 
disposal.  We  assume  that  facilities  will 
achieve  compliance  with  the  final 
treatment  standards  using  incineration, 
stabilization,  or  both.  Based  on  an 
evaluation  of  1995  and  1997  BRS  data, 
well  over  one  million  tons  of  liquid, 
sludge,  and  solid  commercial 
combustion  capacity  are  available.  The 
quantity  of  commercially  available 
stabilization  capacity  is  at  least  eight 
million  tons  per  year  based  on  an 
evaluation  of  1995  Biennial  Report  data. 
Additional  discussion  of  the 
applicability  of  these  estimates  for 
treating  wastes  with  characteristics 
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similar  to  K178  is  presented  in  the 
Capacity  Background  Document. 

Based  on  the  foregoing,  we  conclude 
that  sufficient  treatment  capacity  is 
available  to  manage  newly-listed  K178 
wastes.  Therefore.  EPA  is  finalizing  its 
decision  not  to  grant  a  capacity  variance 
for  wastewater  and  nonwastewater 
forms  of  K178.  For  K176.  K177,  and 
K178  wastes,  the  customary  time  period 
of  six  months  is  sufficient  to  allow 
facilities  to  determine  whether  their 
wastes  are  affected  by  this  rule,  to 
identifv  on-site  or  commercial  treatment 
and  disposal  options,  and  to  arrange  for 
treatment  or  disposal  capacity,  if 
necessar\'.  Moreover,  since  this  listing  is 
a  non-HSWA  rule,  the  LDR  standards 
will  take  effect  only  after  authorized 
states  adopt  parallel  listings  under  state 
law  and  EPA  authorizes  revisions  to  the 
codified  state  programs.  Therefore.  LDR 
treatment  standards  for  the  affected 
wastes  covered  under  today's  rule 
become  effective  when  the  listing 
determinations  become  effective — the 
earliest  possible  date.  This  conforms  to 
RCRA  section  3004(h)(1).  which 
indicates  that  land  disposal  prohibitions 
must  take  effect  immediately  when 
there  is  sufficient  protective  treatment 
capacity  available  for  the  waste. 

Further,  soil  and  debris  contaminated 
with  these  newly  identified  wastes  may 
be  subject  to  the  LDRs  (see  LDR 
Treatment  Standards  for  Soil  in  LDR 
Phase  rV  Final  Rule.  63  FR  28602,  May 
26,  1998:  40  CFR  268.45  Treatment 
Standards  for  Hazardous  Debris).  EPA 
proposed  not  to  grant  a  national 
capacity  variance  for  soil  and  debris 
contaminated  with  the  newlv  listed 
wastes  (K176.  K177.  and  K178).  EPA 
received  no  conmients  regarding  this 
issue.  We  believe  that  the  vast  majority 
of  contaminated  soil  and  debris 
contaminated  with  these  wastes,  if 
generated,  will  be  managed  on-site  and. 
therefore,  will  not  require  substantial 
commercial  treatment  capacity. 
Therefore,  we  are  not  granting  a  national 
capacity  variance  for  hazardous  soil  and 
debris  contaminated  with  these  newly 
identified  wastes.  LDR  treatment 
standards  for  Kl 76,  Kl77,andKl78 
hazardous  soil  and  debris  will  therefore 
become  effective  when  these  listing 
determinations  become  effective. 

Based  on  the  1999  RCRA  §  3007 
Survey  for  the  Inorganics  listing 
determination,  followed  by  record 
sampling  and  site  visits,  no  respondents 
submitted  any  data  about  underground 
injection  management  of  the  newly- 
listed  wastes.  Also,  based  on  the  1999 
RCRA  §  3007  Survey  followed  by  record 
sampling  and  site  visits,  no  respondents 
submitted  any  data  indicating  that 
mixtures  of  radioactive  wastes  and  the 


newly-listed  inorganic  chemical  wastes 
are  generated.  EPA  did  not  receive 
comments  indicating  that  these  wastes 
are  underground  injected  or  that  they 
are  mixed  with  radioactive  wastes  or 
with  both  radioactive  wastes  and  soil  or 
debris.  Therefore.  EPA  is  not  granting  a 
national  capacity  variance  for 
underground  injected  wastes,  mixed 
radioactive  wastes,  or  soil  and  debris 
contaminated  with  these  mixed 
radioactive  wastes.  LDR  treatment 
standards  for  K176,  K177.  and  K178 
underground  injected  and  mixed  wastes 
(if  anv  exists)  will  therefore  become 

effective  when  these  listing  

determinations  become  effective. 

Finally.  EPA  may  consider  a  case-by- 
case  extension  to  the  effective  date 
based  on  the  requirements  outlined  in 
40  CFR  268.5,  which  includes  a 
demonstration  that  adequate  alternative 
treatment,  recovery,  or  disposal  capacity 
for  the  petitioner's  waste  cannot 
reasonablv  be  made  available  by  the 
effective  date  due  to  circumstances 
bevond  the  applicants'  control,  and  that 
the  petitioner  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  such  capacity. 

3.  What  Is  the  Capacity  Analysis  Result 
due  to  the  Proposed  Revision  of  the 
F039  Standard' 

With  respect  to  the  revision  to  F039, 
as  discussed  earlier  in  section  IV. B..  we 
are  no  longer  adding  manganese  to  the 
list  of  constituents  for  F039. 
Consideration  of  capacity  for  treatment 
of  this  waste  is  no  longer  relevant. 

V,  When  Must  Regulated  Entities 
Comply  With  the  Provisions  in  Todays 
Final  Rule? 

A.  Effective  Date 

The  effective  date  of  today's  rule  is 
May  20.  2002.  Provisions  promulgated 
under  HSWA  authorities  will  take  effect 
in  both  the  federal  regulations  and 
authorized  state  programs  at  that  time. 
The  K178  listing,  promulgated  under 
section  3001(b),  an  non-HSWA 
authority,  will  not  take  effect  in  any 
authorized  state  until  that  state 
promulgates  a  rule  adopting  the  listing. 
It  will  not  take  effect  under  federal  law 
until  EPA  authorizes  the  revision  to  the 
state  program.  The  LDR  requirements 
for  K178  also  will  not  apply 
immediately  in  authorized  states  See 
the  discussion  in  the  state  authorization 
section  below, 

B  Section  3010  Sotification 

Pursuant  to  RCRA  §  3010,  the 
Administrator  may  require  all  persons 
who  handle  hazardous  wastes  to  notif\' 
EPA  of  their  hazardous  waste 


management  activities  within  90  days 
after  the  wastes  are  identified  or  listed 
as  hazardous.  This  requirement  may  be 
applied  even  to  those  generators, 
transporters,  and  treatment,  storage,  and 
disposal  facilities  (TSDFs)  that  have 
previously  notified  EPA  with  respect  to 
the  management  of  other  hazardous 
wastes.  The  Agency  has  decided  to 
waive  this  notification  requirement  for 
persons  who  handle  wastes  that  are 
covered  by  today's  hazardous  waste 
listings  and  already  have  (1)  notified 
EPA  that  they  manage  other  hazardous 
wastes,  and  (2)  received  an  EPA 
identification  number  The  ,\gency  has 
waived  the  notification  requirement  in 
this  case  because  it  believes  that  most. 
if  not  all,  persons  who  manage  the 
wastes  listed  as  hazardous  in  today's 
rule  already  have  notified  the  .\gency 
and  received  an  EPA  identification 
number.  However,  any  person  who 
generates,  transports,  treats,  stores,  or 
disposes  of  these  newly  listed  wastes 
and  has  not  previously  received  an  EPA 
identification  number  must  obtain  an 
identification  number  pursuant  to  40 
CFR  262.12  to  generate,  transport,  treat, 
store,  or  dispose  of  these  hazardous 
wastes  by  February  19.  2002  for  K176 
and  K177  In  authorized  states,  for 
K178.  identification  numbers  will  not  be 
required  until  the  state  revises  its  rules 
to  establish  a  K178  listing  After  the 
state  regulations  are  revised, 
identification  numbers  would  be 
obtained  from  the  authorized  state 
pursuant  to  its  applicable  requirements. 

C  Generators  and  Tmnsporters 

Persons  who  generate  newly 
identified  hazardous  wastes  may  be 
required  to  obtain  an  EPA  identification 
number  if  they  do  not  already  ha\e  one 
(as  discussed  in  section  \TII.B,  above). 
If  generating  or  transporting  these 
wastes  after  the  effective  date  of  this 
rule,  generators  of  the  wastes  listed 
today  will  be  subject  to  the  generator 
requirements  set  forth  in  40  CFR  part 
262  These  r€>quirements  include 
standards  for  hazardous  waste 
determination  (40  CFR  262  11). 
compliance  with  the  manifest  (40  CFR 
262.20  through  262.23).  pre-transport 
procedures  (40  CFR  262  30  through 
262,34),  generator  accumulation  (40 
CFR  262.34).  record  keeping  and 
reporting  (40  CFR  262.40  to  262  44).  and 
import/ export  procedures  (40  CFR 
262  50  through  262  60).  We  note  that 
the  generator  accumulation  provisions 
of  40  CFR  262.34  allow  generators  to 
accumulate  hazardous  wastes  without 
obtaining  interim  status  or  a  permit  only 
in  certain  specified  units;  the 
regulations  also  place  a  limit  on  the 
maximum  amount  of  time  that  wastes 
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can  be  accumulated  in  these  units.  If 
these  wastes  are  actively  managed  in 
surface  impoundments  or  other  units 
that  are  not  tank  systems,  containers, 
drip  pads,  or  containment  buildings  as 
outlined  in  40  CFR  262.34, 
accumulation  of  these  wastes  is  subject 
to  the  permitting  requirements  of  40 
CFR  parts  264  and  265.  and  the 
generator  is  required  to  obtain  interim 
statu.s  and  seek  a  permit  (or  modify 
interim  status  or  a  permit,  as 
appropriate).  Also,  persons  who 
transport  newly  identified  hazardous 
wastes  will  be  required  to  obtain  an  EPA 
identification  number  (if  thev  do 
already  have  one)  as  described  above 
and  will  be  subject  to  the  transporter 
requirements  set  forth  in  40  CFR  part 
263. 

D.  Facilities  Subject  to  Permitting 
The  listings  for  antimonv  o.xide 
wastes.  Kl76and  K177,  in  todav"s  rule 
are  issued  pursuant  tn  HSWA  authority 
Therefore.  EPA  will  regulate  the 
management  of  the  newly  identified 
hazardous  wastes  until  states  are 
authorized  to  regulate  these  wastes.  EPA 
will  apply  Federal  regulations  to  these 
wastes  and  to  their  management  in  both 
authorized  and  unauthorized  states.  The 
listing  for  the  titanium  dioxide  waste. 
K178,  in  today  s  rule  is  issued  pursuant 
to  non-HSWA  authority.  Therefore,  the 
listing  will  not  become  effective  at  the 
state  level  until  adopted  by  the  state  and 
at  the  federal  level  when  the  revision  to 
the  state  program  is  authorized  by  EPA, 
Facilities  located  in  states  authorized  for 
the  RCRA  program  should  check  with 
their  state  offices  to  determine  when  the 
K178  listing  becomes  effective  in  the 
state. 

1.  K176  and  Kl 77:  Facilities  Newly 
Subject  to  RCRA  Permit  Requirements 

Facilities  that  treat,  store,  or  dispose 
of  Kl  76  and  Kl  77  wastes  that  are 
subject  to  RCRA  regulation  for  the  first 
lime  by  this  rule  (that  is.  facilities  that 
have  not  previously  received  a  permit 
pursuant  to  section  3005  of  RCRA  and 
are  not  currently  operating  pursuant  to 
interim  status),  might  be  eligible  for 
interim  status  (see  section 
300,5(e)(l)(A)(iilofRCRA).  To  obtain 
interim  status  based  on  treatment. 
storage,  or  disposal  of  such  newly 
identified  wastes,  eligible  facilities  are 
required  to  comply  with  40  CFR 
270.70(a)  and  270.10(e)  by  providing 
notice  under  section  3010  and 
submitting  a  Part  A  permit  application 
no  later  than  May  20.  2002.  Such 
facilities  are  subject  to  regulation  under 
40  CFR  Part  26.5  until  a  permit  is  issued. 

In  addition,  under  section  3005(e)(3) 
and  40  CFR  270.73(d).  not  later  than 


November  20,  2002,  land  disposal 
facilities  newly  qualifying  for  interim 
status  under  section  3'005(e)(l)(A)(ii) 
also  must  submit  a  Part  B  permit 
application  and  certify  that  the  facilitv 
is  in  compliance  with  all  applicable 
ground-water  monitoring  and  financial 
responsibility  requirements.  If  the 
facility  fails  to  submit  these 
certifications  and  a  permit  application, 
interim  status  will  terminate  on  that 
date. 

2.  K178:  Facilities  Newly  Subject  to 
RCRA  Permit  Requirements 

Facilities  that  treat,  store,  or  dispose 
of  K 178  waste  that  are  subject  to  RCRA 
regulation  for  the  first  time  by  this  rule 
(that  is.  facilities  that  have  not 
previously  received  a  permit  pursuant 
to  section  3005  of  RCRA  and  are  not 
currently  operating  pursuant  to  interim 
status),  might  be  eligible  for  interim 
status  (see  section  3005(e)(l)(A)(ii)  of 
RCRA).  To  obtain  interim  status  based 
on  treatment,  storage,  or  disposal  of  this 
newly  identified  waste,  eligible  facilities 
are  required  to  comply  with  40  CFR 
270.70(a)  and  270.10(e)  by  providing 
notice  under  section  3010  and 
submitting  a  Part  A  permit  application 
no  later  than  180  days  after  the  Kl78 
listing  becomes  effective.  Once  the  K178 
listing  becomes  effective,  such  facilities 
are  subject  to  regulation  under  40  CFR 
part  265  until  a  permit  is  issued. 

in  addition,  under  section  3005(e)(3) 
and  40  CFR  270.73(d).  not  later  than  365 
days  after  the  K178  listing  becomes 
effective,  land  disposal  facilities  newly 
qualifying  for  interim  status  under 
section  3005(e)(l)(A)(ii)  also  must 
submit  a  Part  B  permit  application  and 
certify  that  the  facility  is  in  compliance 
with  all  applicable  ground-water 
monitoring  and  financial  responsibility 
requirements.  If  the  facility  fails  to 
submit  these  certifications  and  a  permit 
application,  interim  status  will 
terminate  on  that  date. 

3.  K176  and  Kl 77:  Existing  Interim 
Status  Facilities 

Pursuant  to  40  CFR  270.72(a)(1).  all 
existing  hazardous  waste  management 
facilities  (as  defined  in  40  CFR  270.2) 
that  treat,  store,  or  dispose  of  the  newly 
identified  K176  and  Kl  77  wastes  and 
are  currently  operating  pursuant  to 
interim  status  under  section  3005(e)  of 
RCRA.  must  file  an  amended  Part  A 
permit  application  with  EPA  no  later 
than  the  effective  date  of  today  s  rule, 
(i.e..  May  20.  2002).  By  doing  this,  the 
facility  may  continue  managing  the 
newly  listed  wastes.  If  the  facility  fails 
to  file  an  amended  Part  A  application  by 
that  date,  the  facility  will  not  receive 
interim  status  for  management  of  the 


newly  listed  hazardous  wastes  and  may 
not  manage  those  wastes  until  the 
facility  receives  either  a  permit  or  a 
change  in  interim  status  allowing  such 
activity  (40  CFR  270.10(g)). 

4.  K178:  Existing  Interim  Status 
Facilities 

Pursuant  to  40  CFR  270.72(a)(1).  all 
existing  hazardous  waste  management 
facilities  (as  defined  in  40  CFR  270.2) 
that  treat,  store,  or  dispose  of  the  newly 
identified  K178  waste  and  are  currently 
operating  pursuant  to  interim  status 
under  section  3005(e)  of  RCRA,  must 
file  an  amended  Part  A  permit 
application  with  EPA  no  later  than  the 
effective  date  of  the  K178  listing,  (i.e., 
once  the  state  adopts  or  is  authorized  for 
the  K178  listing).  By  doing  this,  the 
facility  may  continue  managing  the 
newly  listed  waste.  If  the  facilitv  fails  to 
file  an  amended  Part  A  application  by 
the  required  date,  the  facility  will  not 
receive  interim  status  for  management 
of  the  newly  listed  hazardous  waste  and 
may  not  manage  the  waste  until  the 
facility  receives  either  a  permit  or  a 
change  in  interim  status  allowing  such 
activity  (40  CFR  270.10(g)). 

5.  K176  and  K177:  Permitted  Facilities 

Facilities  that  already  have  RCRA 
permits  must  request  permit 
modifications  if  they  want  to  continue 
managing  newly  listed  K176  and  Kl  77 
wastes  (see  40  CFR  270.42(g)).  This 
provision  states  that  a  permittee  mav 
continue  managing  the  newly  listed 
wastes  by  following  certain 
requirements,  including  submitting  a 
Class  1  permit  modification  request  by 
the  date  on  which  the  waste  or  unit 
becomes  subject  to  the  new  regulatory 
requirements  (i.e..  the  effective  date  of 
today's  rule),  complving  with  the 
applicable  standards  of  40  CFR  Parts 
265  and  266  and  submitting  a  Class  2  or 
3  permit  modification  request  within 
180  days  of  the  effective  date. 

Generally,  a  Class  2  modification  is 
appropriate  if  the  newly  listed  wastes 
will  be  managed  in  existing  permitted 
units  or  in  newly  regulated  tank  or 
container  units  and  will  not  require 
additional  or  different  management 
practices  than  those  authorized  in  the 
permit.  A  Class  2  modification  requires 
the  facility  owner  to  provide  public 
notice  of  the  modification  request,  a  60- 
day  public  comment  period,  and  an 
informal  meeting  between  the  owner 
and  the  public  within  the  60-day  period. 
The  Class  2  process  includes  a  "default 
provision."  which  provides  that  if  the 
Agency  does  not  reach  a  decision  within 
120  days,  the  modification  is 
automatically  authorized  for  180  days.  If 
the  Agency  does  not  reach  a  decision  by 
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the  end  of  that  period,  the  modification 
is  permanently  authorized  (see  40  CFR 
270.42(b)). 

A  Class  3  modification  is  generally 
appropriate  if  management  of  the  newly 
listed  wastes  requires  additional  or 
different  management  practices  than 
those  authorized  in  the  permit  or  if 
newlv  regulated  land-based  units  are 
involved.  The  initial  public  notification 
and  public  meeting  requirements  are  the 
same  as  for  Class  2  modifications. 
However,  after  the  end  of  the  60-day 
public  comment  period,  the  Agency  will 
grant  or  denv  the  permit  modification 
request  according  to  the  more  extensive 
procedures  of  40  CFR  Part  1 24.  There  is 
no  default  provision  for  Class  3 
modifications  (see  40  CFR  270.42(c)). 

Under  40  CFR  270.42(g)(l)(v).  for 
newly  regulated  land  disposal  units, 
permitted  facilities  must  certif>'  that  the 
facility  is  in  compliance  with  all 
applicable  40  CFR  Part  265  ground- 
water monitoring  and  financial 
responsibilitv  requirements  no  later 
than  May  20'  2002.  If  the  facility  fails  to 
submit  these  certifications,  authority  to 
manage  the  newly  listed  wastes  under 
40  CFR  270.42(g)  will  terminate  on  that 
date. 

6  K178:  Permitted  Facilities 

Facilities  that  already  have  RCR,\ 
permits  must  request  permit 
modifications  if  they  want  to  continue 
managing  newly  listed  K178  waste  (see 
40  CFR  270.42(g))  This  provision  states 
that  a  permittee  may  continue  managing 
the  newly  listed  waste  by  following 
certain  requirements,  including 
submitting  a  Class  1  permit 
modification  request  by  the  date  on 
which  the  waste  or  unit  becomes  subject 
to  the  new  regulator)-  requirements  (i.e.. 
the  effective  date  of  the  K178  listing), 
complving  with  the  applicable 
standards  of  40  CFR  parts  265  and  266 
and  submitting  a  Class  2  or  3  permit 
modification  request  within  180  days  of 
the  effective  date. 

Generally,  a  Class  2  modification  is 
appropriate  if  the  newly  listed  waste 
will  be  managed  in  existing  permitted 
units  or  in  newly  regulated  tank  or 
container  units  and  will  not  require 
additional  or  different  management 
practices  than  those  authorized  in  the 
permit.  A  Class  2  modification  requires 
the  facility  owner  to  provide  public 
notice  of  the  modification  request,  a  60- 
day  public  comment  period,  and  an 
informal  meeting  between  the  owner 
and  the  public  within  the  60-day  period. 
The  Class  2  process  includes  a  "default 
provision,"  which  provides  that  if  the 
Agency  does  not  reach  a  decision  within 
120  days,  the  modification  is 
automatically  authorized  for  180  days.  If 


the  Agency  does  not  reach  a  decision  by 
the  end  of  that  period,  the  modification 
is  permanentlv  authorized  (see  40  CFR 
270.42(b)) 

A  Class  3  modification  is  generally 
appropriate  if  meoiagement  of  the  newly 
listed  waste  requires  additional  or 
different  management  practices  than 
those  authorized  in  the  permit  or  if 
newly  regulated  land-based  units  are 
involved.  The  initial  public  notification 
and  public  meeting  requirements  are  the 
same  as  for  Class  2  modifications. 
However,  after  the  end  of  the  60-day 
public  comment  penod.  the  Agency  will 
grant  or  deny  the  permit  modification 
request  according  to  the  more  extensive 
procedures  of  40  CFR  part  124.  There  is 
no  default  provision  for  Class  3 
modifications  (see  40  CFR  270.42(c)) 

Under  40  CFR  270.42lg)(l)(v).  for 
newly  regulated  land  disposal  units, 
permitted  facilities  must  certify  that  the 
facility  is  in  compliance  with  all 
applicable  40  CFR  part  265  ground- 
water monitoring  and  financial 
responsibilit>'  requirements  no  later 
than  the  effective  date  of  the  K178 
listing.  If  the  facility  fails  to  submit 
these  certifications,  authority  to  manage 
the  newly  listed  waste  under  40  CFR 
270  42(gj  will  terminate  on  that  date 

7.  K176,  K177  and  K178;  Units 

Units  in  which  newly  identified 
hazardous  wastes  are  generated  or 
managed  will  be  subject  to  all 
applicable  requirements  of  40  CFR  264 
for  permitted  facilities  or  40  CFR  265  for 
interim  status  facilities,  unless  the  unit 
is  excluded  from  such  permitting  by 
other  provisions,  such  as  the  wastewater 
treatment  tank  exclusions  (40  CFR 
264.1(g)(6)  and  265.1(c)(10))  and  the 
product  storage  tank  exclusion  140  Cre 
261.4(c)).  E.xamples  of  units  to  which 
these  exclusions  could  never  apply 
include  landfills,  land  treatment  units. 
waste  piles,  incinerators,  and  any  other 
miscellaneous  units  in  which  these 
wastes  may  be  generated  or  managed. 

8.  Kl  76  and  Kl  77:  Closure 

.■Ml  units  in  which  newly  identified 
hazardous  wastes  are  treated,  stored,  or 
disposed  after  the  effective  date  of  this 
regulation  that  are  not  excluded  from 
the  requirements  of  40  CFR  264  and  265 
are  subject  to  both  the  general  closure 
and  post -closure  requirements  of 
subpart  G  of  40  CFR  264  and  265  and 
the  unit-specific  closure  requirements 
set  forth  in  the  applicable  unit  technical 
standards  subpart  of  40  CFR  264  or  265 
(e.g..  subpart  N  for  landfill  units).  In 
addition.  EPA  promulgated  a  final  rule 
that  allows,  under  limited 
circumstances,  regulated  landfills. 
surface  impoundments,  or  land 


treatment  units  to  cease  managing 
hazardous  waste  but  to  delay  subtitle  C 
closure  to  allow  the  unit  to  continue  to 
manage  non-hazardous  waste  for  a 
period  of  time  prior  to  closure  of  the 
unit  (see  54  FR  33376.  August  14.  1989). 
Units  for  which  closure  is  delayed 
continue  to  be  subject  to  all  applicable 
40  CFR  264  and  265  requirements.  Dates 
and  procedures  for  submittal  of 
necessar.'  demonstrations,  permit 
applications,  and  revised  applications 
are  detailed  in  40  CFR  264.113(c) 
through  (e)  and  265.113(c)  through  (e). 

9  K178:  Closure 

All  units  in  which  a  newly  identified 
hazardous  waste  is  treated,  stored,  or 
disposed  after  the  effective  date  of  the 
listing  that  are  not  excluded  from  the 
requirements  of  40  CFR  264  and  265  are 
subject  to  both  the  general  closure  and 
post-closure  requirements  of  subpart  G 
of  40  CFR  264  and  265  and  the  unit- 
specific  closure  requirements  set  forth 
in  the  applicable  unit  technical 
standards  subpart  of  40  CFR  264  or  265 
(e.g..  subpart  N  for  landfill  units)  In 
addition.  EPA  promulgated  a  final  rule 
that  allows,  under  limited 
circumstances,  reguloted  landfills, 
surface  impoundments,  or  LTUs  to 
cease  managing  hazardous  waste  but  to 
delay  Subtitle  C  closure  to  allow  the 
unit  to  continue  to  manage  non- 
hazardous  waste  for  a  period  of  time 
prior  to  closure  of  the  unit  (see  54  FR 
33376.  August  14.  1989).  Units  for 
which  closure  is  delayed  continue  to  be 
subject  to  all  applicatjle  40  CFR  264  and 
265  requirements  Dates  and  procedures 
for  submittal  of  necessan.- 
demonstrations,  permit  applications, 
and  revised  applications  are  detailed  in 
40  CFR  264  113(c)  through  (e)  and 
265.113(c)  through  (e). 

VI.  How  Will  This  Rule  Be 
Implemented  at  the  State  Level? 

A  Applicability-  of  Buie  m  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
mav  authorize  a  qualified  State  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State  in  lieu 
of  the  federal  program  and  to  issue  and 
enforce  permits  in  the  State  A  State 
mav  receive  authorization  by  following 
the  approval  process  described  under  40 
CFR  271.21.  See  40  CFR  part  271  for  the 
overall  standards  and  requirements  for 
authorization  EP.\  continues  to  have 
independent  authority  to  bring 
enforcement  actions  under  RCR.\ 
sections  3007.  3008.  3013,  and  7003  .\n 
authorized  State  also  continues  to  have 
independent  authority  to  bring 
enforcement  actions  under  State  law. 
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After  a  State  receives  initial 
authorization,  new  Federal 
requirements  promulgated  under  RCRA 
authority  e.xisting  prior  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  do  not  apply  in 
that  State  until  the  State  adopts  and 
receives  authorization  for  equivalent 
State  requirements.  In  contrast,  under 
RCRA  section  J006(g)  (42  U.S.C. 
6926(g)),  new  Federal  requirements  and 
prohibitions  promulgated  pursuant  to 
HSWA  provisions  take  effect  in 
authorized  States  at  the  same  time  that 
they  take  effect  in  unauthorized  States. 
As  such.  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  State  to  do  so. 

Authorized  States  are  required  to 
modifv-  their  programs  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements. 
RCR.A  section  3009  allows  the  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  See  also 
§271.1(i).  Therefore,  authorized  States 
are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent  than  existing  Federal 
requirements. 

B  Authorization  of  States  for  Today's 
Final  Rule 

EPA  is  promulgating  todav's  rule 
under  both  HSWA  and  non-HSWA 
authorities.  EPA  is  promulgating  the 
two  listings  for  antimony  oxide  wastes. 
K176  and  K177,  under  section 
3002(e)(2)  of  RCR.^.  which  is  a 
requirement  added  by  the  HSWA 
amendments.  In  addition,  the 
requirements  of  the  Land  Disposal 
Restriction  (LDR)  program  promulgated 
today  are  imposed  under  sections 
3004(g)-(m),  which  also  are  HSWA 
requirements.  Therefore,  we  will  add 
the  new  requirements  for  K176.  Kl77 
and  the  LDRs  to  Table  1  at  40  CFR 
271. l(j),  which  identifies  Federal 
program  requirements  promulgated 
pursuant  to  HSWA.  After  the  effective 
date.  EPA  will  implement  these  portions 
of  the  rule  in  all  States,  including 
authorized  States,  until  the  States  are 
authorized  for  the  new  provisions. 

Note:  There  will  be  a  delay  in  the 
pffwtiveness  of  the  LDR.s  for  kl78.  as 
discussed  further  below. 

Once  authorized  States  modif>'  their 
programs  to  adopt  equivalent  rules  and 
receive  authorization  for  such  rules  from 
EPA.  those  rules  become  RCR.-\  Subtitle  C 
requirements  that  apply  in  the  States  in  lieu 
nf  the  equivalent  federal  requirements. 


For  the  portions  of  the  rule  that  are 
promulgated  pursuant  to  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
RCRA  authorization  under  RCRA 
sections  3006(g}  or  (b)  on  the  basis  that 
State  regulations  are.  respectively, 
substantially  equivalent  or  fully 
equivalent  to  EPAs  regulations.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in 
40  CFR  271.21  and  271.24.  Note  that  all 
HSWA  interim  authorizations  will 
expire  on  January  1,  2003  (see  40  CFR 
271.24(c)). 

As  explained  earlier  in  this  preamble, 
in  May  2001  we  promulgated  a  revision 
to  the  mixture  rule  that  revised  an 
exemption  previously  available  to 
wastes  listed  because  they  exhibited  the 
toxicity  characteristic.  As  a  result, 
mixtures  of  K176  and  non-hazardous 
wastes  will  be  regulated  as  hazardous 
wastes  even  if  the  mixture  does  not 
exhibit  the  TC.  Although  today's  Kl76 
listing  is  being  promulgated  under  a 
HSWA  authority,  so  it  will  take  effect  in 
six  months  in  all  states  (unless  a  state 
already  has  a  more  stringent  listing 
rule),  the  revision  to  the  mixture  rule 
was  not  promulgated  under  any  HSWA 
authority.  That  revision  will  not  take 
effect  until  authorized  states  revise  their 
programs  to  adopt  the  change  to  the 
mixture  rule  and  EPA  approves  the 
revision. 

In  the  preamble  to  the  May.  2001  rule, 
we  stated  that  the  mixture  rule  changes 
were  not  more  stringent  than  or  broader 
in  scope  than  existing  rules,  so  that 
authorized  states  were  not  required  to 
adopt  them.  In  other  words,  no  state  is 
required  to  promulgate  an  exemption  for 
wastes  that  were  listed  solely  for  a 
characteristic.  Moreover,  at  that  time, 
there  were  no  wastes  li.sted  because  they 
exhibited  the  TC.  The  narrowing  of  the ' 
mixture  rule  exemption  for  TC  listed 
wastes  had  no  apparent  impact.  That 
narrowing,  however,  will  impact 
mixtures  containing  today's  K176 
listing,  keeping  them  in  the  Subtitle  C 
regulatory  program  where  previously 
they  would  have  largely  been  exempt 
from  the  program.  The  portion  of  the 
May  2001  mixture  rule  that  eliminated 
the  exemption  for  TC  listed  wastes  is 
more  stringent  than  any  state  program 
which  includes  a  mixture  rule 
exemption  that  gives  relief  to  wastes 
listed  because  they  exhibit  the  TC. 
Accordingly,  authorized  states  that 
exempt  mixtures  of  wastes  listed  for  a 
characteristic  where  the  mixtures  do  not 
exliibit  a  characteristic  must  narrow 
their  exemptions  to  eliminate  relief  for 
mixtures  of  TC  listed  wastes,  as 
provided  by  271.21.  The  revised 


mixture  rule  exemption  is  codified  at 
261.3(g). 

As  noted  earlier  in  this  preamble,  the 
final  listing  for  Kl78  includes  wastes 
from  the  production  of  ferric  chloride, 
not  wastes  from  the  production  of 
titanium  dioxide.  Ferric  ch'oride 
manufacturing  is  not  one  of  14  inorganic 
chemical  sectors  identified  in  the 
Consent  Decree.  The  decree  describes 
the  full  scope  of  EPAs  obligations  to 
assess  wastes  under  section  3001(e)(2). 
Consequently.  EPA  is  not  exercising  any 
authority  under  3001(e)(2)  to  list 
residues  from  the  production  of  ferric 
chloride.  EPA  is  promulgating  this  new 
listing  under  its  pre-HSWA  listing 
authority  in  section  3001(b)(1). 
Therefore,  the  K178  listing  only  will 
become  effective  under  RCRA  in  an 
authorized  State  once  the  State  amends 
its  regulations  and  the  amended 
regulations  are  authorized  by  EPA.  For 
States  without  RCRA  authorization,  the 
listing  requirements  for  K178  become 
effective  on  the  effective  date  of  today's 
rule. 

All  of  the  provisions  of  today's  final 
rule  are  considered  to  be  more  stringent 
than  or  broader  in  scope  than  the  base 
RCRA  program.  Therefore,  authorized 
States  are  required  to  adopt  and  become 
authorized  for  both  the  HSWA  and  non- 
HSWA  portions  of  the  rule. 

All  Land  Disposal  Restriction  rules 
are  adopted  under  HSWA  statutory 
authority,  regardless  of  the  statutory 
authority  for  the  corresponding  waste 
listing.  However,  consistent  with  prior 
rules  establishing  LDR  requirements  for 
new,  non-HSWA  listings,  the  treatment 
standards  and  prohibitions  for  K178 
will  not  have  immediate  regulatory 
effect.  LDR  rules  can  only  apply  to 
"hazardous  wastes."  The  ferric  chloride 
solids  will  not  be  hazardous  wastes 
under  RCRA  until  a  State  adopts  a  rule 
listing  them  as  hazardous  wastes  and 
EPA  authorizes  the  State's  new  rule. 
Therefore,  the  LDR  provisions  for  K178 
will  become  effective  state-by-state, 
when  EPA  actions  authorizing  State 
regulations  that  list  K178  take  effect. 
See.  e.g..  55  FR  22520.  22667  (June  1. 
1990  (LDR  "first  third"  rule)). 

VII.  What  Are  the  Reportable  Quantity 
Requirements  for  the  Newly-Listed 
Wastes  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act? 

All  hazardous  wastes  listed  under 
RCRA  and  codified  in  40  CFR  261.31 
through  261.33.  as  well  as  all  solid 
waste  that  are  not  excluded  from 
regulation  as  a  hazardous  waste  under 
40  CFR  261.4(b)  and  that  exhibits  one  or 
more  of  the  characteristics  of  a  RCRA 
hazardous  waste  (as  defined  in  40  CFR 
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261.21  through  261.24).  are  hazardous 
substances  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  (see  CERCLA 
section  101(14)(C)).  CERCLA  hazardous 
substances  are  listed  in  Table  302.4  at 
40  CFR  302.4  along  with  their  reportable 
quantities  (RQs).  If  a  hazardous 
substance  is  released  in  an  amount  that 
equals  or  exceeds  its  RQ,  the  release 
must  be  reported  immediately  to  the 
National  Response  Center  (NRC) 
pursuant  to  CERCLA  section  103. 

A.  When  Do  I  Have  To  Report  My 
Releases? 

Under  CERCLA  section  103(a).  the 
person  in  charge  of  a  vessel  or  facility 
from  which  a  hazardous  substance  has 
been  released  in  a  quantity  that  is  equal 
to  or  exceeds  its  RQ  must  immediately 
notif\'  the  NRC  as  soon  as  that  person 
has  knowledge  of  the  release.  The  toll- 
fi-ee  telephone  number  of  the  NRC  is  1- 
800-424-8802;  in  the  Washington.  DC. 
metropolitan  area,  the  number  is  (202) 
267-2675.  In  addition  to  this  reporting 
requirement  under  CERCLA.  section  304 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  requires  owners  or  operators  of 
certain  facilities  to  report  releases  of 
extremely  hazardous  substances  and 
CERCLA  hazardous  substance  to  State 
and  local  authorities.  Immediately  after 
the  release  of  an  RQ  or  more  of  an 
extremely  hazardous  substance  or  a 
CERCLA  hazardous  substance.  EPCRA 
section  304  notification  must  be  given  to 
the  community  emergency  coordinator 
of  the  local  emergency  planning 
committee  for  any  area  likely  to  be 
affected  by  the  release,  and  to  the  State 
emergency  response  commission  of  any 
State  likely  to  be  affected  by  the  release 
Under  section  102(b)  of  CERCLA,  all 
hazardous  substances  (as  defined  by 
CERCLA  section  101(14))  have  a 
statutory  RQ  of  one  pound,  unless  and 
until  the  RQ  is  adjusted  by  regulation. 
In  today's  final  rule,  we:  (1)  List  the 
following  three  wastestreams  as  RCRA 


hazardous  wastes:  (2)  designate  these 
wastestreams  as  CERCLA  hazardous 
substances;  and  (3)  adjust  the  one- 
pound  statutory-  RQs  for  two  of  these 
wastestreams.  "The  wastestreams  are  as 
follows: 

K176     Baghouse  filters  from  the 
production  of  antimony  oxide, 
including  filters  from  the 
production  of  intermediates  (e.g.. 
antimony  metal  or  crude  antimony 
oxide). 
K177     Slag  from  the  production  of 
antimony  oxide  that  is 
speculatively  accumulated  or 
disposed,  including  slag  from  the 
production  of  intermediates  (e.g.. 
antimony  metal  or  crude  antimony 
oxide). 
K178     Solids  from  manufacturing  and 
manufacturing-site  storage  of  ferric 
chloride  from  acids  formed  during 
the  production  of  titanium  dioxide 
using  the  chloride-ilmenite  process. 

B.  What  Was  the  Basis  for  the  RQ 
Adjustment? 

Our  methodology  for  adjusting  the 
RQs  of  individual  hazardous  substances 
begins  with  an  evaluation  of  the 
intrinsic  physical,  chemical,  and 
toxicological  properties  of  each 
hazardous  substance.  The  intrinsic 
properties  examined— called  "priman- 
criteria" — are  aquatic  toxicity, 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability.  reactivity, 
chronic  toxicity,  and  potential 
carcinogenicity. 

Generally,  for  each  intrinsic  property. 
EPA  ranks  hazardous  substances  on  a 
scale,  associating  a  specific  range  of 
values  on  each  scale  with  an  RQ  value 
of  1.  10,  100.  1.000.  or  5.000  pounds 
The  data  for  each  hazardous  substance 
are  evaluated  using  various  primary- 
criteria,  each  hazardous  substance  may 
receive  several  tentative  RQ  values 
based  on  its  particular  intrinsic 
properties  The  lowest  of  the  tentative 
RQs  becomes  the  'primary  criteria  RQ  ' 
for  that  substance. 

After  the  primary-  criteria  RQ  are 
assigned,  substances  are  evaluated 


further  for  their  susceptibility  to  certain 
degradative  processes,  which  are  used 
as  secondary-  adjustment  criteria.  These 
natural  degradative  processes  are 
biodegradation.  hydrolysis,  and 
photolysis  (BHP).  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary-  RQ 
adjustment  criteria),  generally  is  raised 
one  level  Conversely,  if  a  hazardous 
substance  degrades  to  a  more  hazardous 
product  after  its  release,  the  original 
substance  is  assigned  an  RQ  equal  to  the 
RQ  for  the  more  hazardous  substance, 
which  may  be  one  or  more  levels  lower 
that  the  RQ  for  the  original  substance. 

The  standard  methodology  used  to 
adjust  the  RQs  for  RCR.^  hazardous 
wastestreams  differs  from  the 
methodology  applied  to  individual 
hazardous  substances  The  procedure 
for  assigning  RQs  to  RCR,^  wastestreams 
is  based  on  an  analysis  of  the  hazardous 
constituents  of  the  wastestreams  The 
constituents  of  each  RCR.^  hazardous 
wastestream  are  identified  in  40  CFR 
part  261.  Appendix  \'II.  We  determine 
an  RQ  for  each  constituent  within  the 
wastestream  and  establish  the  lowest 
RQ  value  of  these  constituents  as  the 
adjusted  RQ  for  the  wastestream. 

We  proposed  to  promulgate  a  one 
pound  RQ  for  constituents  in  K176  and 
a  5000  pound  RQ  level  for  constituents 
in  K177  We  did  not  propose  any 
adjustment  for  K178  because  we  had  not 
yet  developed  a  primary   "waste 
constituent  RQ '"  for  manganese,  one  nf 
the  constituents  of  concern,  We  did  not 
receive  any  comments  on  our  proposed 
RQs.  In  today's  final  rule,  we  assign  a 
one-pound  adjusted  RQ  to  the  K176 
wastestream.  and  an  adjusted  RQ  of 
5  000  pounds  to  the  K177  wastestream. 
The  adjusted  RQs  for  these 
wastestreams  are  based  on  the  lowest 
RQ  value  of  the  constituents  present  in 
each  wastestream  and  are  presented  in 
Table  VII-1  below. 


Table  VII— 1.  Adjusted  RQs  for  Wastestreams  K176  and  K177 


Wastestream 


K176 

K177 


Wastestream  constituent 


Wastestream 

constituent  RQ 

(lb) 


Wastestream 
RQ  (lb  ) 


arsenic 

lead  

antimony 


1 

10 

5000 


5000 


I 

! 
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We  are  deferring  action  on  the 
manganese  elements  of  the  proposal,  as 
described  in  section  IV. B.  The  statutory 
RQ  of  1  for  K178  may  be  adjusted  in  the 
future. 

C  What  if  I  Know  the  Concentration  of 
the  Constituents  in  A/v  Waste? 

If  you  know  the  concentration  levels 
of  all  the  hazardous  constituents  in  a 
particular  inorganic  chemical 
manufacturing  waste  vou  mav  apply  the 
mi.xture  rule  (see  40  CFR  302'6(b))  to  the 
actual  concentrations.  You  would  need 
to  report  a  release  of  any  of  the  wastes 
when  an  RQ  or  more  of  any  of  their 
respective  hazardous  constituents  is 
released. 

VIII  Administrative  Assessments 

A.  Executive  Order  12866 
Under  Executive  Order  12866.  (58  FR 
51.735  (October  4.  1993)]  the  Agencv 
must  determine  whether  the  regulatory- 
action  is    significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  mav:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  senous  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agencv:  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel, 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order 

The  Agency  estimated  the  costs  of 
today's  final  rule  to  determine  if  it  is  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order.  The  analysis 
considered  compliance  costs  and 
economic  impacts  for  inorganic 
chemical  producers  affected  by  this 
rule.  We  estimate  the  total  cost  of  the 
rule  to  be  between  SSl  15.200  to 
5171,000  annually.  This  analysis 
suggests  that  this  rule  is  not 
economically  significant  according  to 
the  definition  in  E.O.  12866.  However, 
pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  thi.s  rule  is  a  "significant  regulatory 


'«  Prinr  to  prnpoial.  Ihe  commenler  had  provided 
data  thai  ferric  chloride  fiher  solids  make  up  to  10 
pertent  nf  120.(X)0  I.,  140.1100  Ions  of  'iron  Rich" 
generated  iinnijall>  bv  the  facility.  See  Titanium 
Dioxide  Listing  Background  Document  for  the 


action  "  because  it  raises  novel,  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record, 

Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  economic  impacts  and  the 
benefits  attributable  to  today's  final  rule 
for  listing  hazardous  wastes  from 
inorganic  chemical  production, 
followed  by  a  presentation  of  the  cost, 
economic  impact  and  benefit  results, 
may  be  found  in  the  background 
document:  Economic  Analysis  of  the 
Final  Rule  For  Listing  Hazardous  Waste 
From  Inorganic  Chemical  Production, 
which  was  placed  in  the  docket  for 
today's  final  rule. 

1  Methodology  Section 

To  estimate  the  cost  and  economic 
impacts  to  potentially  affected  firms  and 
benefits  to  society  from  this  final 
rulemaking,  we  evaluated  §  3007  survey 
responses  from  inorganic  chemical 
producers,  firm  financial  reports,  and 
chemical  production  data.  For  the  final 
rule,  we  conducted  a  cost  and  economic 
impact  analysis  for  actual  inorganic 
chemical  producing  facilities  rather 
than  the  model  facilities  we  evaluated 
for  the  proposed  rule.  Also  for  the  final 
rule,  we  evaluated  a  single  scenario 
focused  on  actually  affected  facilities 
rather  than  the  two  scenarios  we 
assessed  for  the  proposal.  The 
additional  scenario  in  the  proposal 
included  facilities  where  the  Agency 
completed  quantitative  risk  assessment 
involving  fate  and  transport  modeling  of 
potential  releases  of  wastes  generated  by 
these  facilities  to  evaluate  potential 
effects  on  human  health  and  the 
environment  but  for  which  no  listings 
were  proposed. 

To  estimate  the  incremental  cost  of 
this  rulemaking,  we  reviewed  baseline 
management  practices  and  costs  to 
affected  firms.  Where  more  than  one 
baseline  management  method  was  used 
(e.g.,  municipal  incineration  and 
landfiUing),  we  accounted  for  the  costs 
of  either  more  than  one  form  of  baseline 
management  or  selected  and  accounted 
for  the  cost  associated  with  the  least 
expensive  baseline  management  (which 
would  overestimate  rather  than 
underestimate  the  cost  of  the  rule). 


Inorganic  Oiemical  Listing  Delenniiidliuu,  August 
2000.  p.  53.  Using  the  midpoint  of  this  range  and 
the  maximum  percentage  of  Iron  Rich" 
composition.  EPA  used  a  value  of  13.000  tons 
(11.797  metric  tons)  of  solids  for  its  economic 


We  modeled  the  most  likely  post- 
regulatory  waste  management  scenarios 
resulting  from  the  listings  (e.g..  disposal 
in  a  Subtitle  C  hazardous  waste  landfill 
for  K178.  recycling  or  land  disposal  for 
K176  and  Kl 77  )  and  the  estimated  cost 
of  complying  with  these  post-regulatory 
management  scenarios.  The  difference' 
between  the  baseline  management  cost 
and  the  post-regulatory  cost  is  the 
incremental  cost  of  the  rulemaking. 

To  estimate  the  economic  impact  of 
today's  final  rulemaking,  we  compared 
the  incremental  cost  of  the  rulemaking 
with  model  firm  sales  and  either  net 
profit  or  product  value.  The  Agencv  also 
considered  the  ability  of  potentially 
affected  firms  to  pass  on  compliance 
costs  to  customers  in  the  form  of  higher 
prices. 

2.  Results 

Volume  Results.  Data  reviewed  by  the 
Agency  indicates  that  there  are  three 
inorganic  chemical  producers  affected 
by  today's  final  rule.  The  data  report 
that  these  firms  generated  72.4  metric 
tons  of  inorganic  chemical  production 
waste  annually  that  are  affected  by 
today's  final  rule.  Because  today's 
listing  description  for  K178  is  limited  to 
nonexempt  ferric  chloride  residues,  the 
Agency  believes  that  the  affected 
volume  of  K178  will  be  limited  to  45.4 
metric  tons  rather  than  the  11,797  tons 
of  these  solids  that  are  generated 
annually.^"  The  estimated  volume  of 
wastes  associated  with  the  production 
of  antimony  oxide  has  not  changed. 

EPA  is  aware  that  there  also  are 
historically  generated  materials  the 
management  of  which  could  result  in 
increased  costs  due  to  the  Kl  77  and 
K178  listings,  if  these  materials  are 
actively  managed  after  the  effective  date 
of  this  final  rule.  These  materials 
include:  1)  120.000  tons  of  historically 
generated  antimony  oxide  slag  and 
contaminated  soil  in  Laredo.  Texas.  2) 
500,000  tons  of  stockpiled  Iron  Rich^M 
in  Edge  Moor,  Delaware,  and  3)  an 
unknown  quantity  of  ferric  chloride 
surface  impoundinent  solids  in  Edge 
Moor,  Delaware.  EPA  has  not  included 
these  volumes  in  its  economic  analysis 
of  this  rule  because  it  is  assumed  that 
these  materials  will  not  be  actively 
managed  after  the  effective  date  of  this 
rule. 

Cost  Results.  We  estimate  the  total 
annual  incremental  costs  from  today's 
final  rule  to  be  between  §115,200  to 
$171,000  for  all  facilities.  Sectors  costs 
are  summarized  in  Table  VlII-1  . 


analysis  supporting  the  proposal.  During  post- 
proposal  meetings  with  EPA.  the  commenter 
indicated  it  would  be  technically  feasible  and  cost- 
effective  to  modify  its  process  so  that  all  but  45  tons 
of  solids  would  be  Bevill-exempt  post-rule. 
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Table  Vlll-l.  Estimated  Incremental  Cost  By  Inorganic  Chemical  Sector 


Sector 

Volume  of  Af- 
fected Waste 
(tons) 

Estimated  incremental  Annual  Cost  (1999  $) 

— 1 

Numljer  ot  Af- 
fected Facili- 
ties 

27 
454 

$730  to  $14  000       

2 

Titanium  Dioxide  

$114  500  to  $157  000  

1 

Total 

72.4 

$115,200  to  $171,000  

3 

Economic  Impact  Results.  To  estimate 
potential  economic  impacts  resulting 
from  todays  final  rule,  we  used  first 
order  economic  impacts  measures  such 
as  the  estimated  incremental  costs  of 
complying  with  the  new  listing 
regulations  and  expressed  these  costs  as 
a  percentage  of  the  affected  firms'  sales 
and  reported  or  estimated  profits.  ^^  We 
used  these  measures  to  evaluate 
potential  impacts  to  affected  inorganic 
chemical  producers.  For  affected 
inorganic  chemical  producers  in  the 
antimony  oxide  and  titanium  dioxide 
sectors,  we  estimated  the  incremental 
annual  costs  of  this  rulemaking  to  be 
less  than  one  percent  of  affected  firms' 
sales.  For  one  of  the  antimony  oxide 
producers,  the  incremental  costs  of  the 
rule  are  less  than  one  percent  of  their 
profit.  The  other  antimony  oxide 
producer  reports  negative  earnings.  For 
the  titanium  dioxide  producer,  the 
incremental  costs  of  rule  are  less  than 
one  percent  of  the  firm's  profit.  More 
detailed  information  on  this  estimate 
can  be  found  in  the  economic  analysis 
placed  into  today's  docket. 

3.  Public  Comment 

A  number  of  commenters  expressed 
concern  that  EPA's  economic  analysis 
did  not  account  for  incremental  costs 
associated  with  adding  manganese  to 
the  Universal  Treatment  Standard  (UTS) 
table  at  40  CFR  §  268.48.  Commenters 
stated  that  the  addition  of  manganese  to 
the  UTS  list  could  add  substantial  costs 
to  the  treatment  of  characteristic  wastes, 
delay  hazardous  waste  site  cleanups, 
and  adversely  impact  affected 
generators  of  these  wastes.  Because  EPA 
is  not  adding  manganese  to  the  LTS  list 
in  this  rulemaking,  the  commenters' 
concerns  about  these  potential  costs  and 
impacts  will  not  occur  as  a  result  of 
today's  final  rule. 


3^  when  profit  information  is  either  unavailable 
or  highly  variable  from  year  to  year,  the  Agency  has 
chosen  to  use  a  profit  surrogate  in  completing  the 
economic  impact  analysis  of  this  final  rule 
According  to  Dun  and  Bradstreefs  lndustr\'  Norms 
and  Key  Business  Indicators  (l?t95)  the  average  net 
after  tax  profit  for  inorganic  chemical  producers  in 
the  2819  .SIC  code  was  6.3  percent  When  needed, 
this  percentage  is  applied  to  reported  sales  of 
affected  firms  in  order  to  estimate  their  profits. 


One  public  commenter  stated  that 
EPA  had  significantly  underestimated 
the  cost  of  the  proposed  Kl  78  listing  to 
the  company  The  commenter  stated 
that  our  economic  analysis  failed  to 
include  the  costs  of  incinerating  the 
waste  and  retrofitting  surface 
impoundments.  The  commenter  also 
stated  that  we  did  not  estimate  correctly 
the  volume  of  waste  affected  by  the 
listing  EPA  disagrees  with  these 
comments  because  they  do  not  reflect 
cost-minimizing  post-regulatory 
behavior  on  the  part  of  the  affected 
entity-.  In  our  economic  analysis  for  the 
proposed  rule,  we  modeled  full 
segregation  of  the  ferric  chloride 
residues  from  the  production  of 
titanium  dioxide  (chloride-ilmenite 
process).  EPA  believes  that  the  affected 
entity  will  undertake  process 
modifications  to  segregate  the 
potentially  affected  volumes  of  its 
wastes  into  Bevill-exempt  (i.e.,  not 
hazardous  waste)  and  nonexempt 
components  prior  to  the  rule's  effective 
date.  We,  therefore,  modeled  the  volume 
of  ferric  chloride  residues,  which  is  a 
relatively  small  volume  of  waste 
compared  to  the  original  material  we 
believed  would  be  listed.  Although  we 
believe  that  incineration  of  the 
remaining  volume  would  not  have  been 
necessary,  because  non-thermal 
treatment  technologies  such  as  solvent 
extraction  and  chemical  dechlorination 
present  cost-effective  alternatives  to 
combustion,  we  modeled  incineration  as 
selected  treatment  for  this  waste  for  our 
upper-bound  of  the  cost  range.  In  the 
event  that  the  feme  chloride  residues 
exhibit  a  hazardous  waste  characteristic 
when  generated,  the  generator  would 
have  an  obligation  to  treat  dioxins  and 
furans.  if  any,  present  in  the  waste.  In 
this  case,  the  only  incremental  cost 
attributable  to  the  rule  is  the  difference 
between  Subtitle  C  hazardous  waste 
landfill  and  Subtitle  D  nonhazardous 
landfill  disposal.  The  commenter  did 
not  provide  any  data  or  reasoning  about 
why  source  segregation  of  this  material 
is  either  technically  infeasible  or 
economically  impractical. 


B.  Regulatory^  Flexibility  Act  (RFAI.  as 
Amended  by  the  Small  Business 
Regulaton-  Enforcement  Fairness  Act  of 
1996  iSBREFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  .administrative  Procedures 
Act  or  anv  other  statute  unless  the 
agencv  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
Small  entities  include  small  businesses. 
small  organizations,  and  small 
governmental  jurisdictions 

For  purposes  of  assessing  the  impacts 
of  todav's  rule  on  small  entities,  a  small 
entitv  is  defined  as:  (1)  A  small  busmess 
that  has  fewer  than  1000  or  100 
employees  per  firm  depending  upon  the 
SIC  code  the  firm  primarily  is  classified 
in*";  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50.000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field 

There  is  one  potentially  affected 
inorganic  chemical  producing  firm  that 
is  a  small  entity.  This  firm  is  located  in 
the  antimony  oxide  sector  We  have 
determined  that  this  firm  will  incur 
costs  of  less  than  one  percent  of  the 
firm's  sales  Although  this  firm  has 
reported  negative  earnings,  the 
maximum  incremental  annuo'  cost  of 
the  rule  is  approximately  S430  which 
represents  approximately  1  percent  of 
the  negative  earnings.  This  firm  also  has 
the  opportunity  of  recycling  both  its  slag 
and  baghouse  filters  which  would 


*"The  Small  Business  Administration  has 
classified  firms  in  the  manufacturing  sector  (SIC 
Cjjdes  20-39)  and  wholesale  trade  sector  (SIC  Codes 
50-51 )  as  small  businesses  within  the  sector  based 
on  the  number  of  emplovees  per  firm.  See  Small 
Business  Size  Standards.  61  FR  3280.  3289  (lanuary 
31.  1996)  Thus,  to  determine  if  a  inorganic 
chemical  producer  is  a  small  business,  the  primary 
SIC  code  of  the  firm  would  have  to  be  determined 
The  small  entities  in  today's  rulemaking  are  in  two 
SIC  codes  (1)  2B12  Alkalies  and  Chlorine,  sire 
standard  1000  employees  and  (2)  5082  Construction 
and  Mining  (except  Petroleum)  Machinery  and 
Equipment  size  standard  100  employees 
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remove  these  materials  from  the  scope 
of  today's  listing.  The  Agency  does  not 
believe  (hat  these  costs  will  impose  a 
significant  impact  on  this  firm's 
operations.  The  Agency  also  believes 
that  one  firm  in  the  antimony  oxide 
sector  does  not  constitute  a  substantial 
number  of  small  entities 

After  considering  the  impact  of  both 
of  these  factors  from  today's  final  rule 
on  the  small  entity,  I  certifv-  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  PaperH'ork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Worksheet  (ICVV)  document  has  been 
prepared  (ICR  No.  1968.01)  and  a  copv 
may  be  obtained  from  Susan  Auby. 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.  N.VV.; 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
wwM- ppa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 


The  effect  of  listing  the  wastes 
described  earlier  is  to  subject  industry 
to  management  and  treatment  standards 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  However,  this 
final  rule  represents  only  an 
incremental  increase  in  burden  for 
generators  and  subsequent  handlers  of 
the  newly  listed  wastes,  and  affects  the 
following  existing  RCRA  information 
collection  requirements:  Notification. 
Generator,  Generator  Standards,  and 
Biennial  Report  (the  chart  below 
provides  details).  This  final  rule  does 
not  contain  any  new  information 
collection  requirements,  nor  does  it 
modify  any  existing  information 
collection  requirements. 

As  a  result  of  the  final  rule.  EPA 
estimates  that  four  (4)  facilities  will  be 
newly  subject  to  existing  RCRA 
information  collection  requirements  for 
the  newly  listed  wastes.  The  exhibit 
below  presents  the  estimated  annual 
hour  and  cost  burden  for  these  four 
facilities  to  comply  with  the  existing 
recordkeeping  and  reporting 
requirements  associated  with  generating 
and  managing  hazardous  wastes.  We 
estimate  that  the  four  facilities  would 
incur  an  annual  burden  of 
approximately  77  hours  and  $3,630  in 
carrying  out  existing  information 

Exhibit  1.— Annual  Hour  and  Cost  Burden  Under  Existing  ICRs  for 

Wastes  ^ 


collection  requirements  for  their  newly 
listed  wastes.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentlv  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  OMB  control  number  for  the 
information  collection  requirements  in 
this  rule  will  be  listed  in  an  amendment 
to  40  CFR  part  9  in  a  subsequent  FR 
document  after  OMB  approves  the  ICR. 

Newly  Listed  Inorganic  Chemical 


ICR  name  and  numtjer 


Notification  (261)  

Manifest  (801)  

Generators  (820)  

Biennial  Report  (976) 


Total 


'  EPA  has  proposed  to  list  these  wastes  as  hazardous  (see  65  FR  55684) 
D  Unfunded  Mandates  Reform  Act 


Annual 
labor 
hours 


1 
25 
49 

2 


77 


Annual 
labor  cost 


Annual 
capital  cost 


Annual  O 
&  M  cost 


Total  an- 
nual cost 


$68.00 
1,182.00 
2,212.00 

157.00 


3.619.00 


SO.OO 
0.00 
0.00 
0.00 

0.00 


so  00 
6.00 
4.00 
2.00 


S68.00 
1.186  00 
2,21800 

159.00 


1200 


3,631  00 


Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
-sector.  Under  section  202  of  the  UMRf\, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  privatp  sector,  of  Si  00  millicn 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  nile  for  which  a 
written  statement  is  needed,  section  205 


of  the  UMRA  generally  requires  EPA  to 
identif>'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 


governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal' 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory- 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  any  event,  EPA  has 
determined  that  this  rule  does  not 
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contain  a  Federal  mandate  that  may 
result  in  expenditures  of  SlOO  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year  The  total 
expenditure  to  the  private  sector  in  any 
one  year  is  less  than  S2  million  (for 
more  information  see  the  Economic 
Analysis  of  the  Final  Rule  For  Listing 
Hazardous  Waste  From  Inorganic 
Chemical  Production)  and  less  than 
S300.00Q  per  year  for  State,  local  and 
tribal  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

E.  Executive  Order  12898: 
Environmental  Justice 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
populations  in  the  L^nited  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts  as  a  result  of  EPA's  policies, 
programs,  and  activities  and  that  all 
people  live  in  safe  and  healthful 
environments.  In  response  to  Executive 
Order  12898  and  to  concerns  voiced  by 
many  groups  outside  the  Agency.  EPA's 
Office  of  Solid  Waste  and  Emergency 
Response  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17). 

Today's  final  rule  covers  wastes  from 
inorganic  chemical  production.  It  is  not 
certain  whether  the  environmental 
problems  addressed  by  this  rule  could 
disproportionately  affect  minority  or 
low-income  communities.  Today's  final 
rule  is  intended  to  reduce  risks  of 
hazardous  wastes  and  to  benefit  all 
populations.  As  such,  this  rule  is  not 
expected  to  cause  any 
disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
communities  versus  non-minority  or 
affluent  communities. 

In  making  hazardous  waste  listing 
determinations,  we  base  our  evaluations 
of  potential  risk  from  the  generation  and 
management  of  solid  wastes  on  an 
analysis  of  potential  individual  risk.  In 
conducting  risk  evaluations,  our  goal  is 
to  estimate  potential  risk  to  any 
population  of  potentially  exposed 
individuals  (e.g..  home  gardeners,  adult 
farmers,  children  of  farmers,  anglers) 
located  in  the  vicinity  of  any  generator 
or  facility  handling  a  waste.  Therefore, 


we  are  not  putting  poor,  rural,  or 
minority  populations  at  any 
disadvantage  with  regard  to  our 
evaluation  of  risk  or  with  regard  to  how 
the  Agency  makes  its  final  hazardous 
waste  listing  determinations. 

In  deciding  today  to  list  wastes  as 
hazardous  (i.e..  baghouse  filters  from  the 
production  of  antimony  oxide, 
including  filters  from  the  production  of 
intermediates  (e.g..  antimony  metal  or 
crude  antimony  oxide):  slag  from  the 
production  of  antimony  oxide  that  is 
speculatively  accumulated  or  disposed, 
including  slag  from  the  production  of 
intermediates  (e.g..  antimony  metal  or 
crude  antimony  oxide);  and.  residues 
from  manufacturing  and  manufacturing- 
site  storage  of  ferric  chloride  from  acids 
formed  during  the  production  of 
titanium  dioxide  using  the  chloride- 
ilmenite  process),  all  populations 
potentially  exposed  to  these  wastes  or 
potentially  exposed  to  releases  of  the 
hazardous  constituents  in  the  wastes 
will  benefit  from  the  final  listing 
determination.  In  addition,  listing 
determinations  take  effect  at  the 
national  level.  The  wastes  being  listed 
as  hazardous  will  be  hazardous 
regardless  of  where  they  are  generated 
and  regardless  of  where  they  may  be 
managed.  Although  the  Agency 
understands  that  the  final  listing 
determinations  may  affect  where  these 
wastes  are  managed  in  the  future  (in 
that  hazardous  wastes  must  be  managed 
at  subtitle  C  facilities),  the  Agency's 
decision  to  list  these  wastes  as 
hazardous  is  independent  of  any 
decisions  regarding  the  location  of 
waste  generators  and  the  siting  of  waste 
management  facilities. 

Similarly,  in  cases  where  the  Agency 
is  not  listing  a  solid  waste  as  hazardous 
because  the  waste  does  not  meet  the 
criteria  for  being  identified  as  a 
hazardous  waste,  these  decisions  are 
based  upon  an  evaluation  of  potential 
individual  risks  located  in  proximity  to 
any  facilit\-  handling  the  waste. 
Therefore,  any  population  living  in 
close  proximity  to  a  facility  that 
produces  a  solid  waste  that  the  Agency 
did  not  list  as  hazardous  would  not  be 
adverselv  affected  either  because  the 
waste  is  already  being  managed  as  a 
hazardous  waste  in  the  Subtitle  C 
system  or  because  the  solid  waste  does 
not  pose  a  sufficient  risk  to  the  local 
population. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  'Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885, 
April  23,  1997).  applies  to  any  rule  that: 


(1)  Is  determined  to  be  'economically 
significant"  as  defined  under  E  O,  12866 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children  If  the  regulator*' 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  final  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O  1 2866  and  because  the  Agency 
does  not  have  reason  to  behe\e  the 
environmental  health  or  safet>  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 
Today's  final  rule  is  intended  to  avoid 
releases  of  hazardous  constituents  to  the 
environment  at  levels  that  will  cause 
unacceptable  risks.  We  considered  risks 
to  children  in  our  risk  assessment  The 
more  appropriate  and  safer  management 
practices  in  this  final  rule  are  projected 
to  reduce  risks  to  children  potentially 
exposed  to  the  constituents  of  concern. 

G,  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure    meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  No 
Indian  tribes  own  or  operate  facilities 
generating  wastes  affected  by  this 
rulemaking  Further,  no  regulated 
entities  affected  by  this  rulemaking  are 
located  in  areas  subject  to  Indian  tribal 
government  jurisdiction  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 
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H.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 

"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications   ■  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executivp  (Jrder  13132.  This  final  rule 
direc  tlv  affects  inorganic  chemical 
producers.  There  are  no  State  and  local 
governmont  bodies  that  incur  direct 
compliance  costs  by  this  rulemaking. 
Statf  and  local  government 
implemt-ntation  expenditures  are 
expected  to  b<>  less  than  S300.000  in  any 
one  year.^'  Thus,  the  requirements  of 
section  6  of  the  Executive  Ordpr  do  not 
apply  to  this  rule.  This  final  rule  would 
preempt  State  and  local  law  that  is  less 
stringent  for  these  inorganic  chemical 
production  wastes  as  hazardous  wastes. 
Under  the  ResourcH  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6901  to 
6992k.  the  relationship  between  the 
States  and  thf  national  government  with 
respect  to  hazardous  waste  management 
is  established  for  authorized  State 
hazardous  waste  programs  [42  U.S.C. 
6926  (§  3006)1  and  retention  of  State 
authority  [42  U.S.C.  6929  (§3009)]. 
I'nder  §  3009  of  RCRA.  States  and  their 
political  subdivisions  mav  not  impose 
requirements  less  stringent  for 
hazardous  waste  management  than  the 
national  government.  By  publishing  and 
uniting  comment  on  the  proposed  rule, 
we  provided  State  and  local  officials 
notice  and  an  opportunity  for 
appropriate  participation  Thus,  we 
complied  with  the  requirements  of 
section  4  of  the  Executive  Order. 


'tor  iiiuri-  information,  please  refer  to  Chapter 
f>  of  the  backnrounii  ilix:uiiienl  Economic  Analvsi.s 
of  the  Final  Rule  For  Listing  Hazardou.s  Waste  From 
Inorganic  Chemical  Protiuction,  which  was  placed 
in  the  docket  for  today  s  final  rule. 


/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatorv'  activities, 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary'  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntarv  consensus  standards 
bodies  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntarv-  consensus  standards.  This 
final  rulemaking  involves  technical 
standards.  EPA  has  selected  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  for  treatment  standards 
associated  with  hazardous  metal 
constituents  in  wastes  listed  in  today's 
final  rule.  The  TCLP  is  the  standard  test 
method  used  to  evaluate  the  toxicity 
characteristic  for  the  definition  of 
hazardous  waste  (see  40  CFR  261.24) 
and  treatment  standards  for  metal 
constituents  under  the  Land  Disposal 
Restrictions  (see  40  CFR  268.40  and 
268.48.).  The  Agency  has  used  the  TCLP 
in  completing  its  treatment  standards 
for  the  same  hazardous  metal 
constituents  across  a  range  of  listed  and 
characteristic  hazardous  wastes.  The 
performance  level  for  leachability  is 
based  on  the  Best  Demonstrated 
Commerciallv- Available  Technology 
(BOAT).  The  use  of  the  TCLP  for  the 
same  constituents  assures  uniformity 
and  consistency  in  the  treatment  of 
hazardous  waste  in  fulfillment  of  the 
Congressional  Mandate  to  minimize 
long-term  threats  to  human  health  or  the 
environment.  42  U.S.C.  §6924(m).  The 
use  of  any  voluntary  consensus  standard 
would  be  impractical  with  applicable 
law  because  it  would  require  a  different 
leaching  method  than  is  currently  used 
to  determine  hazardous  characteristics. 
The  use  of  different  chemical  methods 
to  assess  hazardousness  of  the  waste 
and  compliance  with  treatment 
standards  would  create  disparate  results 
between  hazardous  waste  identification 
and  effective  treatment  of  land  disposed 
hazardous  wastes.  We  have  not, 
therefore,  used  any  voluntary  consensus 
standards.  In  the  proposed  rulemaking, 
EPA  solicited  public  comment  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation.  EPA  did  not 


receive  public  comment  on  any 
voluntary'  consensus  standards  that 
could  be  used  in  this  regulation. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  e^  seq..  as  added  by  the  Small 
Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nde  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  §  804(2).  The 
portions  of  this  rule  that  will  take  effect 
earliest  will  be  effective  May  20.  2002. 

K.  Executive  Order  1321 1 :  Energy  Effects 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energv  Supply, 
Distribution,  or  Use"  (66  FR  28355  (Mav 
22.  2001))  because  it  is  not  likelv  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
The  scope  of  this  rule  is  limited  in 
nature  to  three  affected  facilities.  In 
addition  the  total  annual  cost  of  this 
rule  is  between  S115,200  to  S171,000. 
These  costs  represent  less  than  1 
percent  of  the  affected  facilities  sales      ' 
and  are  not  expected  adversely  impact 
energy  use  and  management  in  the 
United  States. 

List  of  Subjects 

40  CFR  148 

•Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements.  Water 
supply. 

40  CFR  261 

Environmental  protection.  Hazardous 
materials.  Waste  treatment  and  disposal. 
Recycling. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
materials,  Waste  management. 
Reporting  and  recordkeeping 
requirements.  Land  disposal 
restrictions.  Treatment  standards, 
40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
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Confidential  business  information. 
Hazardous  material  transportation. 
Hazardous  waste,  Indians-lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supph . 

40  CFR  Part  302 

Envirorunental  protection.  Air 

pollution  control,  Chemicals. 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances,  Hazardous 
waste.  Intergovernmental  relations, 
Natural  resources.  Reporting  and 
recordkeeping  requirements,  Superfund, 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  October  31.  2001. 
Christine  T.  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  148— HAZARDOUS  WASTE 
l^4JECTI0N  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows; 

■\uthority:  Sec    3004.  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901  at  seq. 

2.  Section  148.18  is  amended  by 
revising  paragraph  (k)  and  adding 
paragraph  (1)  to  read  as  follows: 

§148.18    Waste-specific  prohibitions — 
newly  listed  and  identified  wastes. 


(k)  Effective  Mav  20.  2002.  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  Numbers  K176,  Kl 77, 
and  K173  are  prohibited  from 
underground  injection 

(1)  The  requirements  of  paragraphs  (a) 
through  (k)  of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  subpart  D  of  40  CFR  part  268;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  subpart  C  of  this  part;  or 

(3)  Diuing  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  under 
§148.4. 

PART  261— IDENTIRCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  6924'(y),  and  6938. 

4.  Section  261.4  is  amended  by 
revising  paragraph  (b)(15)  to  read  as 
follows: 

§  261 .4    Exclusions. 

*         «         *         *         * 

(b)  *   *   * 

(15)  Leachate  or  gas  condensate 
collected  from  landfills  where  certain 
solid  wastes  have  been  disposed, 
provided  that: 

(i)  The  solid  wastes  disposed  would 
meet  one  or  more  of  the  listing 
descriptions  for  Hazardous  Waste  Codes 
K169.  K170.  K171.  K172.  Kl74.  K175. 
K176.  K177.  and  K178.  if  these  wastes 
had  been  generated  after  the  effective 
date  of  the  listing; 

(ii)  The  solid  wastes  described  in 
paragraph  (bj(15)(i)  of  this  section  were 


disposed  prior  to  the  effective  date  of 

the  listing: 

(iii)  The  leachate  or  gas  condensate  do 
not  exhibit  any  characteristic  of 
hazardous  waste  nor  are  derived  from 
any  other  listed  hazardous  waste; 

(iv)  Discharge  of  the  leachate  or  gas 
condensate,  including  leachate  or  gas 
condensate  transferred  from  the  landfill 
to  a  POTW  bv  truck,  rail,  or  dedicated 
pipe,  is  subject  to  regulation  under 
sections  307(bj  or  402  of  the  Clean 
Water  Act. 

(v)  As  of  February  1 3 .  2001 .  leachate 
or  gas  condensate  derived  from  Kl69- 
K172  is  no  longer  exempt  if  it  is  stored 
or  managed  in  a  surface  impoundment 
prior  to  discharge  After  November  21, 
2003.  leachate  or  gas  condensate 
derived  from  K176.  K177.  and  Kl78  will 
no  longer  be  exempt  if  it  is  stored  or 
managed  m  a  surface  impoundment 
prior  to  discharge.  There  is  one 
exception:  if  the  surface  impoundment 
is  used  to  temporarily  store  leachate  or 
gas  condensate  in  response  to  an 
emergency  situation  [e.g  .  shutdown  of 
wastewater  treatment  system),  provided 
the  impoundment  has  a  double  liner, 
and  provided  the  leachatp  or  gas 
condensate  is  remiued  from  the 
impoundment  and  continues  to  be 
managed  in  compliance  with  the 
conditions  of  this  paragraph  (b)(15)(v) 
after  the  emergency  ends. 


5   In  §  261  32,  the  table  is  amended  by 
adding  in  alphanumeric  order  (by  the 
first  column'  under  the  subgroup 
"Inorganic  Chemicals"  to  read  as^ 
follows: 

§  261 .32     Hazardous  waste  from  specific 
sources. 


Industry  and  EPA 
hazardous  waste  No. 


Hazardous  waste 


Hazardous 
code 


Inorganic  ctiemicals: 

K176  Baghouse  filters  from  the  production  of  antimony  oxide    including  fitters  from  the     (E) 

production  of  intermediates  (eg    antimony  metal  or  crude  antimony  oxide) 
K177  Slag  from  the  production  of  antirr>ony  oxide  that  is  speculatively  accumulated  or  dis-    (T) 

posed    including  slag  from  the  production  ol  intermediates  le  g     antimony  metal 

or  crude  antimony  oxide) 
K178  Residues  from  manufactunng  and  manufactunng-site  storage  of  feme  chloride  from,     (T) 

acids  formed  dunng  the  production  of  titanium  dioxide  using  the  chlonde-ilmenrte 

process 


Appendix  VH  to  Part  261 — Basis  for  Listing  Hazardous  Waste 

6.   Appendix  VII  to  part  261   is  amended  by  adding  the  following  wastestreams   in  alphanumeric  order  (by  the 
first  column)  to  read  as  follows: 
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EPA  hazardous  waste  No. 


Hazardous  constituents  for  which  listed 


K176 
K177 
K178 


Arsenic.  Lead. 

Antimony. 

Thallium. 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

7.  The  authority  citation  for  part  2hH 
continues  to  read  as  follows; 

Authoritv;  42  U.S.C.  6905,  6912(a),  6921. 

and  fi')24 

Subpart  C — Prohibitions  on  Land 
Disposal 

8.  Section  268.36  is  added  to  read  as 
follows: 

§268.36    Waste  specific  prohibitions- 
inorganic  chemical  wastes 

(a)  Effective  May  20,  2002.  the  wastes 
specified  in  40  CFR  part  2B1  as  EP.A 
Hazardous  Wastes  Numbers  K176. 
K177,  and  K178,  and  soil  and  debris 
contaminated  with  these  wastes. 
radioactive  wastes  mixed  with  these 
wastes,  and  soil  and  debris 
contaminated  with  radioactive  wastes 
mixed  with  these  wastes  are  prohibited 
from  land  disposal 


(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  if: 

(1)  The  wastes  meet  the  applicable 
treatment  standards  specified  in  subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  t;  268.6.  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
treatment  standards  established 
pursuant  tu  a  petition  granted  under 
§268.44; 

(4)  Hazardous  debris  has  met  the 
treatment  standards  in  §  268.40  or  the 
alternative  treatment  standards  in 
§268.45;  or 

(5)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(c)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 


the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  regulated' constituents  in 
excess  of  the  applicable  subpart  D 
levels,  the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  this 
part  are  applicable,  except  as  otherwise 
specified, 

9,  In  §  268,40,  the  Table  is  amended 
by  adding  in  alphanumeric  order  new- 
entries  for  K176.  K177,  and  K178  as 
follows: 

§  268.40    Applicability  of  treatment 
standards. 


Treatment  Standards  for  Hazardous  Wastes 

[Note;  NA  means  not  applicable] 


Waste  code 


Waste  descnption  and  treatment 
regulatory  Sutxategory ' 


Regulated  nazaroous  constituent 


Common 
name 


CAS  2  No 


Wastewaters 


Concentration  in 
mg/L^,  or  Tech- 
nology Code  " 


Nonwastewaters 

Concentration  in 
mg/kgs  unless 
noted  as   mg/L 

TCLP' ,  or  Tech- 
nology Code 


K176 


K177 


K178 


Baghouse  filters  from  the  produc- 
tion of  antimony  oxide  including 
filters  from  the  production  o* 
intermediates  (e  g  ,  antimony 
metal  or  crude  antimony  oxide; 

Slag  from  the  production  of  anti- 
mony oxide  that  is  speculatively 
accumulated  or  disposed  in- 
cluding slag  from  the  production 
of  intermediates  (e  g  .  antimony 
metal  or  crude  antimony  oxide) 

Residues  from  manutactunng  and 
manufactunng-site  storage  of 
feme  chlonde  from  acids  formed 
dunng  the  production  of  titanium 
dioxide  using  the  chlonde-ilmen- 
ite  process. 


Antimony  7440_36_o 

Arsenic    7440-38-2 

Cadmium  7440-43-9 

Lead  7439-92-1 

Mercury  7439-97-6 

Antimony  7440-36-0 

Arsenic  7440-38-2 

Lead  7439-92-1 

I 

1 .2,3,4.6  7  8-  Heptachlorodibenzo- 

p-dioxin 
!i.2  3.4,6.7.8-HpCDD) 

1  2  3,4  6  7,8-        

Haptachlorodibenzofuran 
(1.2  3  4,6  7,8-HpCDF) 

1  2,3,4,7  8.9-  

Haptachlorodibenzofuran 

(1.2,3.4,7,8,9-HpCDF) 

HxCDDs   (All    Hexachlofodibenzo-         34465-46-8 

p-dioxins) 


1.9  1  15  mg/L  TCLP 

1.4  50  mg/L  TCLP 

0.69  0.11  mg/L  TCLP 

0.69  0  75  mg/L  TCLP 

0.15   0.025  mg/L 

TCLP 

1.9  1  15  mg/L  TCLP 

1.4  5.0  mg/L  TCLP 

0.69  0  75  mg/L  TCLP 


35822-39-^  0.000035  or 
CMBST ' ' 

67562-39-4  0  000035  or 
CMBST '  1 

55673-89-7  0.000035  or 
CMBST'' 


0.000063  or 
CMBST 'V 


0  0025  or 
CMBST '1 

0  0025  or 
CMBST" 

0  0025  or 
CMBST'' 


0  001  or 
CMBST" 
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Treatment  Standards  for  Hazardous  Wastes — Continued 

[Note;  NA  means  not  applicable) 


Waste  code 


Waste  description  and  treatment 
regulatory  Sutx;a1egory ' 


Regulated  nazaraous  constituent 


HxCDFs  All 

HexachlorodiOenzQturans  I 
-  2  34  6  7,8,9- 

Octachloroditjenzo-p-dicxin 
(OCDDi 
'2346789- 

OctachlorodiC>en2ofuran 
lOCDFi 

PeCDDs  (All  

Pentachlorodit>enzo-p-dioxins) 

PeCOFs  (All  

Pentachioroditjenzofurans) 
TCDDs  lAli  tetrachiorodi-benzo-p- 

dioxmsi 
TCDFs  (All 

tetrachiorodibenzofurans). 
Thallium 


Common 
name 


CAS'  No 


Wastewaters        Nonwastewaters 


L-oncentration  ir 
'^9  L  -'    or  Tech- 
nology Code" 


Concentration  in 
mg/Tcgs  unless 

noted  as    '■ngl 
TCLP     or  Tech- 
nology Code 


55684-94~'      :  000063  or 

CMBST-' 

3268-6''-9     0  000063  or 

CMBST  ■• 

0  005  or 

39001-02-0  0  000063  or 
CMBST  ■' 

36088-22-9     0  000063  or 

CMBST" 
30402- 1 5-^     0  000035  or 

CMBST  ■■ 
41905-57-5     0  000063  or 

CMBST-- 
55722-2^-5     C  000063  or 

CMBST  ■■, 
744O-2&-0     1  4   


0  001  or 

CMBST-' 
0  005  or 

CMBST-' 

0  0J5  0- 
CMBST-' 

0  001  0' 
CMBS"-' 

0OC1  c 
CMBST  -' 

0001  or 
CMBST" 

0  001  or 

CMBST  V 
0.20  mgl  TCLP 


'eaimeii  Regulatory 


Footnotes  to  Treatment  Standard  Table  268  40 

-The  waste  descnptions  providedm  this  taoie  do  not  replace  v\aste  descnptions  t  49  CFR  par'  26'    Descnptions 
Sutxategones  are  provided  as  needed  to  distinguish  oetweer^  applicability  of  dittere'^t  stanaaros 

■'CAS  means  Chemical  Abstract  Sen^^ices  When  the  waste  code  and  c  regulated  constituents  are  de&cnpea  as  a  conbinat'or  o*  a  chemical 
with  Its  salts  andor  esters   the  CAS  number  is  given  'or  the  parent  compounc'oniy 

'"Concentration  standards  for  wastewaters  are  expressed  in  mg  L  and  are  based  on  analysis  of  composite  samples 

^All  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  ^i  oetail  in  40  CFR  268  42 
Table  1— Technology  Codes  and  Descnptions  of  Technology-Based  Standards 

''Except  for  Metals  (EP  or  TCLPi  and  Cyanides  (Total  and  Amenabiei  the  nonwastewatei-  treatment  standards  expressed  as  a  conce'^"a'ion 
were  established,  in  part,  based  upon  incineration  m  units  operated  m  accordance  wit'^  the  technical  requirements  of  40  CFR  pan  264  Subpart 
O  or  40  CFR  part  265  Subpart  O  or  based  upon  combustion  m  fuel  substitution  units  operating  m  accoraance  vMth  applicable  techmca'  'eaui'e- 
ments  A  facility  may  comply  with  these  treatment  standards  according  ic  provisions  m  40  CFR  268  40id!  All  concentration  sta^oa'ds  'or 
nonwastewaters  are  based  on  analysis  of  grab  samples 

-'For  these  wastes,  the  definition  of  CMBST  is  limited  to  iii  Combustion  units  operatma  under  4C  CFR  266  i2i  combustior  jnits  pern;ried 
under  40  CFR  pan  264  Subpart  0  or  i3)  combustion  units  operatma  under  40  CFR  265  "Subpart  0  whicn  have  obtained  a  deterr^.mation  of 
equivalent  treatment  under  268  42(b). 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 


.Authority:  42  U.S.C.  6905,  6912(a).  and 
6926. 


and  Table  2  in  chronological  order  by 
date  of  publication  to  read  as  follows. 


n.  Section  271.1(i)  is  amended  by 
10.  The  authority  citation  for  Fart  2-]       "^^^^'"^  *^^  follouing  entries  to  Table  1 


§271.1     Purpose  and  scope, 
for  Fart  ■'"!       ddding  tiie  toilowing  entries  to  Table  1         ..... 

continues  to  read  as  follows  (j]  *    *    * 

Table  1.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  -e'e'ence 


Effective 
date 


10/31/01 


Listing    of     Inorganic 
Wastes 


Chemical    Manutactunng 


he's 


Feae^a     Rejisie'  paae   nurr- 


5  20  02. 
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Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Seit -implementing  provision 


RCRA  citation 


Federal 
Register 
reference 


5-20/02 


P'-onibitior    or    lanc    disposd^    at    K176      3004(g)(4)(C)  and  3004(m) 
K177    anc  K178  wastes,   and  prohibi- 
tion   on    land    disposal    of    radioactive 
waste    mixed    with    K176     K177     and 
K178  wastes,  including  soil  and  debns. 


11/20/02. 


PART  302— DESIGNATION,  Authority:  42  U.S.C.  9602.  9603,  and  9604       alphanumeric  order  at  the  end  of  the 

REPORTABLE  QUANTmES,  AND  3^  U.S.C.  1321  and  I36l.  table  to  read  as  follows 

N0TIRCAT10N 

1,^    In  %  HO  J  4   Table  302  4  is  amended  §302.4     Designation  of  hazardous 

12.  The  duthority  citation  for  Part  302      by  adding  the  folLiwinu  ru-w  pntrie<  in  substances 

continues  to  read  as  follows  '  «  *  .         .  * 

Table  302.4— List  qf  Hazardous  Substances  and  Reportable  Quantities 

*  [Note   All  comrrients notes  are  located  at  the  end  of  this  table] 


Statutory 


Final  RQ 


Ha2:ardous  substance 


3ASBN 


Regulatory 
synonyms 


RQ     Code  t 


RCRA 
waste 

No 


Cat- 
egory 


Pounds 
(Kg) 


K176 

Baghouse  filters  from  the  production  ot  anti- 
mony oxide,  including  filters  from  the  produc- 
tion o(  intermediates  (e  g  ,  antimony  metal  or 
crude  antimony  oxide) 

K 1 77 

Slag  from  \he  production  of  antimony  oxide  mat 
is  speculatively  accumulated  or  disposed,  in- 
cluding slag  from  the  production  of  intermedi- 
ates (e  g  antimony  metal  or  crude  antimony 
oxide) 

K178 

Residues    from    manufacturing    and    manufac- 
tunng-site  storage  of  feme  chloride  from  acids 
formed  dunng  the  production  of  titanium  diox 
ide  using  the  chionde  limenite  process 


•1 


•1 


4     K176  X 


4     K177  D 


1  {0  454) 


5  000  (2270) 


4     K178  X 


1  (0  454) 


t  Indicates  the  statutory  source  as  defined  by  1 .  2,  3  and  4  below 

4— Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substa-^ce  under  CERCLA  is  RCRA  section  3001 

f  Indicates  tnat  the  1 -pound  RQ  s  a  CERCLA  statutory  RQ 

!FK  [Jim     01-2-8!!  Fil.'.i  t  1-10-01;  8:45  ami 
BILLING  CO0€  656<K50-P 


o      1=^ 


Tuesday, 
November  20,  2001 


Part  IV 


Department  of 
Coimnerce 


National  Telecommunications  and 
Information  Administration 

Public  Telecommunications  Facilities 
Program:  Closing  Date;  Notice 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Infotmatlon  Administration 

[Docket  No.  00041 0097-1 26»-03] 
RIN066O-ZA11 

Public  Telecommunications  Facilities 
Program:  Closing  Date 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

ACTION:  Notice  of  closing  date  for 

solicitation  of  applications. 

SUMMARY:  Subject  to  the  availability  of 
FY  2002  funds,  the  National 
Telecommunications  and  Information 
Administration  (NTIA).  US. 
Department  of  Commerce,  announces 
the  solicitation  of  applications  for 
planning  and  construction  grants  for 
public  telecommunications  facilities 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP) 
DATES:  Pursuant  to  15  CFR  2301.8(b), 
the  NTIA  Administrator  hereby 
establishes  the  closing  date  for  the  filing 
of  applications  for  PTFP  grants.  The 
closing  date  selected  for  the  submission 
of  applications  for  FY  2002  is  February 
5,  2002.  Applications  must  be  received 
prior  to  7  p.m.  Februar\-  5.  2002 
Applications  submitted  by  facsimile  or 
electronic  means  are  not  acceptable. 
ADDRESSES:  To  obtain  an  application 
package,  submit  completed 
applications,  or  send  any  other 
correspondence,  write  to:  NTIA/PTFP. 
Room  H-4625,  U.S.  Department  of 
Commerce.  1401  Constitution  Avenue, 
N\V  .  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooperman,  Director.  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax   (202) 482-2156. 
Information  about  the  PTFP  can  also  be 
obtained  electronically  via  Internet 
(http/Zwi^-w  ntia.doc.gov/ptfp}. 
SUPPLEMENTARY  INFORMATION: 

I.  Closing  Date 

Applicants  for  matching  grants  under 
the  PTFP  must  file  their  applications  on 
or  before  7  p.m.,  Tuesday.  Februarv  5, 
2002.  Issuance  of  grants  is  subject  to  the 
availability  of  FY  2002  funds.  At  this 
time,  the  Congress  is  considering  the 
President's  request  to  appropriate  $43.5 
million  for  the  PTFP.  NTIA  intends  to 
divide  the  funds  appropriated  by  the 
Congress  into  two  parts.  One  portion  of 
the  appropriation  will  be  set  aside  to 
fund  applications  submitted  in  response 
to  this  Notice.  The  remainder  of  the 
appropriation  will  be  set  aside  to  fund 
additional  phases  of  multi-phase 


projects  initially  funded  in  FY  2000  and 
FY  2001.  Further  notice  will  be  made  in 
the  Federal  Register  about  the  final 
status  of  funding  for  this  program  at  the 
appropriate  time.  In  awarding  grants, 
NTIA  will  strive  to  maintain  an 
appropriate  balance  between  traditional 
grants  and  those  to  stations  converting 
to  digital  broadcasting.  Information 
regarding  digital  television  Broadcast 
Other  projects  is  included  in  Section  VII 
of  this  document.  Section  VTI  also 
describes  revisions  of  the  PTFP  Rules 
which  will  be  applicable  only  for  the 
2002  Grant  Round  for  applications  in 
the  Broadcast  Other  category.  The 
amount  of  a  grant  award  by  NTIA  will 
vary,  depending  on  the  approved 
project.  For  fiscal  year  2001.  NTIA 
awarded  $42  million  in  funds  to  105 
projects.  The  awards  ranged  from  $6,300 
to  $1,800,000 

n.  Application  Forms 

All  applicants  must  use  the  official 
application  form  for  the  FY  2002  grant 
cycle.  This  form  expires  on  October  31, 
2003.  and  no  previous  versions  of  the 
form  may  be  used.  Each  page  of  the 
application  form  has  the  expiration  date 
of  10/31/2003  printed  on  the  bottom 
line.  To  apply  for  a  PTFP  grant,  an 
applicant  must  file  an  original  and  five 
copies  of  a  timely  and  complete 
application  on  the  application  form. 
Applicants  for  television  projects  are 
requested  to  supply  one  additional  copy 
of  their  application  (an  original  and  six 
copies),  if  this  does  not  create  a 
hardship  on  the  applicant.  The  current 
application  form  is  available  on  the 
Internet  and  will  be  provided  to 
applicants  as  part  of  the  application 
package  upon  request. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number.  The  PTFP 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003. 

III.  Authority 

The  Public  Telecommunications 
Facilities  Program  is  authorized  by  The 
Public  Telecommunications  Financing 
Act  of  1978,  as  amended.  47  U.S.C.  390- 
393.  397-399(b). 

IV.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

CFDANo.  11.550.  Public 
Telecommunications  Facilities  Program. 


V.  Regulations 

The  applicable  Rules  for  the  PTFP 
were  published  on  November  8,  1996 
(61  FR  57966).  In  accordance  with 
provisions  provided  in  15  CFR  part 
2301,  section  2301.26,  certain 
requirements  of  the  PTFP  are  modified 
in  this  Notice  for  FY  2002.  Copies  of  the 
1996  Rules  are  posted  on  the  NTIA 
Internet  site  and  NTIA  will  make 
printed  copies  available  to  applicants 
upon  request.  Parties  interested  in 
applying  for  financial  assistance  should 
refer  to  these  rules  and  to  the 
authorizing  legislation  (47  U.S.C.  390- 
393,  397-399b)  for  additional 
information  on  the  program's  goals  and 
objectives,  eligibility  criteria,  evaluation 
criteria,  and  other  requirements. 

Applicants  sending  applications  by 
the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  Closing  Date  and  Time.  NTIA  i\,ill 
not  accept  mail  delivery  of  applications 
posted  on  the  Closing  Date  or  later  and 
received  after  the  above  deadline. 
However,  if  an  application  is  received 
after  the  Closing  Date  due  to  (1)  carrier 
error,  when  the  carrier  accepted  the 
package  with  a  guarantee  for  delivery  by 
the  Closing  Date,  or  (2)  significant 
weather  delays  or  natural  disasters, 
NTIA  will,  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applicants  submitting  applications  by 
hand  delivery  are  notified  that,  due  to 
security  procedures  in  the  Department 
of  Commerce,  all  packages  must  be 
cleared  by  the  Department's  security 
office.  Entrance  to  the  Department  of 
Commerce  Building  for  security 
clearance  is  on  the  15th  Street  side  of 
the  building.  Applicants  whose 
applications  are  not  received  by  the 
deadline  are  hereby  notified  that  their 
applications  will  not  be  considered  in 
the  current  grant  round  and  will  be 
returned  to  the  applicant.  See  15  CFR 
2301.8(c);  but  see  also  15  CFR  2301.26. 
NTIA  will  also  return  any  application 
which  is  substantially  incomplete,  or 
when  the  Agency  finds  that  either  the 
applicant  or  project  is  ineligible  for 
funding  under  15  CFR  2301.3  or  2301.4. 
The  Agency  will  inform  the  applicant  of 
the  reason  for  the  return  of  any 
application. 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  will  be  sent  a 
notification  of  the  FY  2002  Grant 
Round.  Copies  of  the  application  forms, 
Final  Rules,  Closing  Date  notification 
and  application  guidelines  will  be 
available  on  the  NTIA  Internet  site: 
www.ntia.doc.gov/ptfp.  Those  not  on 
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the  mailing  list  or  who  desire  a  printed 
copy  of  these  materials  may  obtain 
copies  by  contacting  the  PTFP  at  the 
telephone  and  fax  numbers,  at  the 
Internet  site,  or  at  mailing  address  listed 
above.  Prospective  applicants  should 
read  the  Final  Rules  carefully  before 
submitting  applications.  Applicants 
whose  applications  were  deferred  in  FY 
2001  will  be  mailed  information 
regarding  the  reactivation  of  their 
applications.  Applicants  whose 
television  projects  were  deferred  from 
FY  2001  should  carefully  review 
Section  \T1  Television  Broadcasting 
and  Digital  Conversion,  regarding 
policies  which  apply  to  the  reactivation 
of  their  applications. 

Indirect  costs  for  construction 
applications  are  not  supported  bv  this 
program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  planning 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award. 

Special  Note:  NTIA  has  established  a 
policy  which  is  intended  to  encourage 
stations  to  increase  from  25  percent  to 
50  percent  the  matching  percentage  for 
those  proposals  that  call  for  equipment 
replacement,  improvement,  or 
augmentation  (PTFP  Policv  Statement. 
56  FR  59168  (1991)).  The  presumption 
of  50  percent  funding  will  be  the  general 
rule  for  the  replacement,  improvement 
or  augmentation  of  equipment.  (This  50 
percent  presumption,  however,  does  not 
apply  to  television  projects  as  explained 
in  Section  VII.  Television  Broadcasting 
and  Digital  Conversion.)  A  showing  of 
extraordinary  need  (i.e.  small 
community-licensee  stations  or  a  station 
that  is  licensed  to  a  large  institution 
(e.g..  a  college  or  university) 
documenting  that  it  does  not  receive 
direct  or  in-kind  support  from  the  larger 
institution)  or  an  emergency  situation 
will  be  taken  into  consideration  as 
justification  for  grants  of  up  to  75 
percent  of  the  total  project  cost  for  such 
projects. 

A  point  of  clarification  is  in  order: 
NTI.^  expects  to  continue  funding 
projects  to  activate  stations  or  to  extend 
service  at  up  to  75  percent  of  the  total 
project  cost.  NTIA  will  do  this  because 
applicants  proposing  to  provide  first 
service  to  a  geographic  area  ordinarily 
incur  considerable  costs  that  are  not 
eligible  for  NTIA  funding.  The  applicant 
must  cover  the  ineligible  costs  including 
those  for  construction  or  renovation  of 
buildings  and  other  similar  expenses. 

Since  NTIA  has  limited  funas  for  the 
PTFP  program,  the  PTFP  Final  Rules 
(published  November  8.  1996)  modified 
NTLA's  policy  regarding  the  funding  of 


planning  applications.  Our  policy  now 
includes  the  general  presumption  to 
fund  planning  projects  at  no  more  than 
75  percent  of  the  project  costs  NTIA 
notes  that  most  of  the  planning  grants 
awarded  by  PTFP  in  recent  years 
include  matching  in-kind  services  and 
funds  contributed  by  the  grantee.  The 
new  NTIA  policy,  therefore,  codifies 
what  already  has  become  PTFP  practice 
NTIA,  however,  is  mindful  that 
planning  grants  are  sometimes  the  only 
resource  that  emerging  communitv 
groups  have  with  which  to  initiate  the 
plaiming  of  new  facilities  in  unserxed 
areas.  We,  therefore,  will  continue  to 
award  up  to  100  percent  of  total  project 
costs  in  cases  of  extraordinar\'  need  (e.g. 
small  community  group  proposing  to 
initiate  new  public  telecommunication 
ser\'ice) 

We  take  this  opportunity  to  restate  the 
policv  published  in  the  November  22, 
1991,  PTFP  Policy  Statement  (56  FR 
59168  (1991)),  regarding  applicants'  use 
of  funds  from  the  Corporation  for  Public 
Broadcasting  (CPB)  to  meet  the  local 
match  requirements  of  the  PTFP  grant. 
NTIA  continues  to  believe  that  the 
policies  and  purposes  underlying  the 
PTFP  requirements  could  be 
significantly  frustrated  if  applicants 
routinely  relied  upon  another  Federally 
supported  grant  program  for  local 
matching  funds.  Accordingly.  NTL^  has 
limited  the  use  of  CPB  funds  for  the 
non-Federal  share  of  PTFP  projects  to 
circumstances  of  "clear  and  compelling 
need"  (15  CFR  2301.6(c)(2)).  NTL^ 
intends  to  maintain  that  standard  and  to 
apply  it  on  a  case-by-case  basis. 

VI.  Radio  Broadcasting 

For  the  F\'  2002  grant  round.  NTIA  is 
proposing  no  changes  from  prior  years 
in  its  support  of  radio  applications.  The 
changes  outlined  in  the  next  section  of 
this  document  on  Television 
Broadcasting  and  Digital  Conversion 
apply  only  to  digital  television 
applications.  The  eligibility  or  priority 
of  radio  projects,  eligibility  of  radio 
equipment  and  the  50%  presumption  of 
funding  for  radio  equipment 
replacement  applications  remain  as  they 
were  in  the  FY  2001  grant  round  NTIA 
will  take  great  care  to  ensure  that  its 
funding  of  radio  applications  reflects  its 
responsibilities  under  47  U.S.C.  393(c) 
that  "a  substantial  amount"  of  each 
year's  PTFP  funds  should  be  awarded  to 
public  radio 

NTIA  encourages  the  use  of  digital 
technologies  for  public  radio  facilities 
NTIA  has  funded  projects  for  digital 
STLs  and  audio  production  equipment 
which  will  assist  public  radio  stations 
as  they  prepare  for  conversion  to  digital 
technologies.  These  digital  projects  are 


funded  as  equipment  replacement, 
improvement  or  augmentation  projects 
with  the  presumption  of  a  50  percent 
Federal  share  as  discussed  earlier  in 
Section  V  of  this  document. 
Regulations,  unless  a  showing  of 
extraordinan'  need  for  a  higher 
percentage  has  been  made  pursuant  to 
§  2301.6(b)(ii)  of  the  PTFP  Rules. 

For  fiscal  year  2001 ,  NTIA  awarded 
$2  7  million  in  funds  to  36  grants  for 
public  radio  projects,  The  awards 
ranged  hom  $6,300  to  S428.449. 

VII,  Tele\ision  Broadcasting  and 
Digital  Conversion 

The  FCC's  adoption  of  the  Fifth 
Report  and  Order  in  April  1997  requires 
that  all  public  television  stations  begin 
the  broadcast  of  a  digital  signal  by  May 
1,  2003  This  deadline  is  so  close  that, 
last  year,  NTIA  continued  several  new 
policies  initially  instituted  in  FY  2000 
regarding  applications  for  projects  to 
convert  public  television  stations  to 
digital  transmission  capability  NTIA 
believes  that  the  policies  worked  well 
and  resulted  in  receipt  of  111  digital 
television  conversion  applications 
during  FY'  2001   These  applications 
requested  $96  million  in  FY  2001  funds 
and  an  additional  $46  million  for 
subsequent  years  of  multi-year  projects 
permitted  by  the  new  policies.  Those 
policies  are  being  continued  for  the  FY 
2002  Grant  Round  and  are  included  in 
full  in  this  document 

NTIA  recognizes  that  meeting  the 
FCC's  deadline  is  one  of  the  greatest 
challenges  facing  Americas  public 
television  stations.  Over  350  stations 
must  overcome  both  technical  and 
financial  challenges  in  order  to 
complete  conversion  to  digital 
broadcasting  within  the  FCC's  timetable. 

In  Februari'.  the  Administration 
proposed  an  appropriation  of  $43.5 
million  to  the  PTFP  for  FY  2002,  This 
proposal  is  currently  before  the 
Congress.  These  funds  would  primarily 
be  used  to  assist  public  television 
stations  in  meeting  the  FCC's  deadline. 
While  these  sums  are  significant.  NTIA 
anticipates  that  the  majority  of  funds 
required  to  convert  all  the  nation's 
public  television  stations  will  actually 
come  from  non-Federal  sources 

For  fiscal  year  2001,  NTIA  awarded 
$34  7  million  in  funds  to  52  projects 
which  assisted  public  television  stations 
in  the  conversion  to  digital 
technologies  The  awards  ranged  from 
$121,600  to  $1,800,000  to  assist  in  the 
digital  conversion  of  76  public 
television  stations 

NTIA  has  considered  how  best  to 
distribute  digital  conversion  funds  to 
public  television  stations  through  the 
PTFP  One  of  NTlA's  goals  during  the 


58304  Federal  Register/ Vol.  66,  No.  224 /Tuesday,  November  20,  2001 /Notices 


FY  2002  grant  round  is  to  ensure  that 
PTFP's  administrative  procedures  as 
well  as  its  funds  can  support  public 
television's  needs  in  meeting  the  FCC's 
deadline.  Another  of  NTIA's  goals  is  to 
maintain  an  acceptable  balance  between 
equipment  replacement  projects  and 
digital  television  conversion  projects. 
NTIA  is  continuing  the  following 
policies/procedures  instituted  during 
the  FY  2000  grant  cycle  which  will 
assist  public  television  stations  in  the 
application  for  and  use  of  PTFP  funds 
for  digital  conversion  projects. 

These  policies/procedures  are 
summarized  here  and  then  are 
discussed  fully  in  parts  A  through  G 
later  in  this  section: 

(A)  Digital  television  conversion 
projects  and  digital  equipment 
replacement.  NTIA  has  established  a 
"Digital  TV  List"  which  includes  the 
equipment  eligible  for  PTFP  funding 
under  the  Broadcast  Other  category 
NTIA  will  also  use  the  "Digital  TV  List" 
for  most  television  equipment 
replacement  projects  and  will  modify 
the  way  it  views  television  replacement 
applications 

IB)  Multi-year  funding.  NTIA  will 
accept  applications  under  the  Broadcast 
Other  category  for  phased  projects 
requesting  funding  for  up  to  three  years 
and  which  are  intended  to  enable  all  of 
the  applicant's  public  television  stations 
to  meet  the  FCC's  digital  broadcasting 
deadline. 

(C)  Effective  date  for  expenditure  of 
local  matching  funds.  Applicants  for 
digital  conversion  projects  in  the 
Broadcast  Other  category  may  include 
eligible  equipment  from  the  Digital  TV 
List  in  their  projects  when  that 
equipment  is  purchased  with  non- 
Federal  funds  after  July  1.  1999. 

(D)  Subpriorities  for  digital 
conversion  projects.  NTIA  is  creating 
three  Subpriorities  to  aid  in  the 
processing  of  digital  conversion 
applications. 

(E)  Funding  levels  for  television 
projects.  NTIA  has  revised  the 
presumption  of  funding  from  50% 
Federal  share  for  most  television 
projects  to  40%,  has  established 
simplified  procedures  so  stations  can 
qualify  for  hardship  grants  up  to  a  67% 
Federal  share,  and  will  provide 
incentives  for  applicants  who  request 
only  25%  Federal  funding. 

(F)  Use  of  CPB  funds.  Applicants  may 
use  CPB  funds  as  part  of  their  local  non- 
Federal  match  in  cases  of  clear  and 
compelling  need 

(G)  Partnerships;  urgency.  NTIA 
encourages  partnerships  with 
commercial  as  well  as  noncommercial 
organizations  and  clarifies  its 
consideration  of  urgency  for  digital 


conversion  applications  NTIA  believes 
that  digital  conversion  applications 
should  be  afforded  high  urgency  when 
they  document  time-sensitive 
partnerships,  time-sensitive  funding 
opportunities,  or  which  include  the 
replacement  of  equipment  required  to 
maintain  existing  service. 

NTIA  intends  to  remain  responsive  to 
the  equipment  replacement  needs  of 
public  television  stations.  NTIA's 
balancing  of  equipment  replacement 
and  digital  conversion  applications  is 
discussed  in  the  following  sections. 

In  order  to  assist  public  television 
stations  in  meeting  the  FCC's  deadline 
and  to  facilitate  a  station's  raising  non- 
Federal  matching  funds  required  for 
digital  conversion  projects,  NTIA  is 
modifying  its  application  procedures  in 
the  following  areas. 

(A)  Digital  Television  Conversion 
Projects  and  Digital  Equipment 
Replacement.  For  FY  2002,  NTL\  will 
support  the  equipment  necessary  for  a 
public  television  station  to  comply  with 
the  FCC's  deadline.  This  includes 
equipment  required  for  digital  broadcast 
of  programs  produced  locally  in  analog 
format  as  well  as  the  broadcast  of  digital 
programming  received  from  national 
sources.  NTIA  is  posting  on  its  Internet 
site  a  listing  of  transmission  and 
distribution  equipment  (as  contained  in 
the  "Digital  TV  List")  which  is  eligible 
for  PTFP  digital  television  conversion 
funding  Printed  copies  of  this  list  are 
also  available  from  PTFP  at  the  address 
shown  in  the  Address  section  of  this 
document.  This  list  was  developed  in 
conjunction  with  the  Public 
Broadcasting  Service  and  is  similar  to 
equipment  lists  PTFP  used  during  last 
year's  grant  round.  The  Digital  TV  List 
includes  transmission  equipment 
(transmitters,  antennas,  STLs.  towers, 
etc.)  as  well  as  distribution  equipment 
located  in  a  station's  master  control 
(routing  switchers,  video  servers,  PSIP 
generators,  digital  encoders,  etc.). 
Applications  seeking  funding  for  the 
equipment  necessau^  to  meet  the  FCC's 
deadline  will  be  placed  in  the  Broadcast 
Other  category 

NTIA  believes  that  many  stations 
must  replace  obsolete  equipment  in 
order  to  complete  their  digital 
conversion  projects.  NTIA  is  continuing 
its  revised  policies  to  permit  the 
replacement  of  obsolete  equipment  as 
part  of  digital  conversion  projects.  If  the 
conversion  to  digital  transmission 
includes  the  urgent  replacement  of  an 
existing  item  of  equipment,  the 
application  will  be  considered  as  a 
Broadcast  Other,  rather  than  as 
replacement  under  Priorities  2  or  4. 
Replacement  of  existing  equipment  then 


is  a  normal  part  of  a  digital  conversion 
application. 

If  the  purpose  of  an  application  is  just 
for  replacement  of  urgently  needed 
equipment,  even  though  the  equipment 
is  drawn  from  the  Digital  TV  List,  the 
application  will  be  classified  as  a 
Priority  2  or  4.  as  appropriate. 

Any  application  whicn  includes 
equipment  replacement  as  a  justification 
for  the  urgency  criterion  should  submit 
documentation  of  downtime  or  other 
evidence  in  support  of  the  urgency 
evaluation  criterion  as  contained  in 
§2301.17  of  the  PTFP  Final  Rules.  The 
need  to  replace  current  equipment  in 
order  to  maintain  existing  services  will, 
in  many  cases,  strengthen  the  urgency 
criterion  of  a  digital  conversion 
application. 

Because  of  the  requirement  that  ail 
public  television  stations  begin  digital 
broadcasts,  all  public  television 
applications,  whether  submitted  for 
Priority  2,  Priority  4  or  the  Broadcast 
Other  category,  should  include  the 
station's  comprehensive  plan  for  digital 
conversion  to  meet  the  FCC's  deadline 
and  explain  how  the  requested 
equipment  is  consistent  with  that  plan. 
If  the  applicant  is  still  developing  its 
plan  for  digital  conversion,  the 
application  should  address  how  the 
requested  equipment  will  be  consistent 
with  the  overall  objective  of  converting 
the  facility  for  digital  broadcasting. 
Failure  to  provide  detailed  information 
on  the  applicant's  proposed  or  existing 
digital  conversion  plan  will  place  a 
television  application  at  a  competitive 
disadvantage  during  the  evaluation  of 
the  technical  qualification  criterion  as 
described  in  15  CFR  2301.17  of  the 
PTFP  Rules. 

NTIA  calls  applicants'  attention  to  the 
fact  that  television  production 
equipment  is  not  included  on  the  Digital 
TV  List  but  will  be  found  on  other 
equipment  lists  posted  on  the  NTIA 
Internet  site  or  available  from  NTIA  by 
mail.  NTIA  notes  that  while  a  television 
station  must  use  digital  transmission 
and  distribution  equipment  to  begin 
digital  broadcasting,  digital  production 
equipment  is  not  required  to  meet  the 
FCC's  deadline.  As  the  FCC  deadline 
approaches,  NTIA  has  reluctantly 
concluded  that,  with  the  funds  available 
to  it  in  FY  2002,  it  cannot  fund 
television  production  equipment  at  the 
same  level  as  it  has  prior  to  the 
institution  of  these  new  digital 
conversion  policies  in  FY  2000. 
Television  production  equipment  will 
continue  to  be  eligible  for  PTFP  funding 
under  Priority  2  and  Priority  4,  as 
appropriate.  However,  for  the  FY  2002 
grant  round  NTIA  will  fund  television 
production  equipment  replacement 
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applications  only  for  those  projects  that 
present  a  "clear  and  compelling"  case 
for  the  urgency  of  such  replacement. 
NTIA  anticipates  funding  television 
production  replacement  projects  in  FY 
2002.  though  fewer  than  before  this 
change  in  policy. 

When  making  the  final  selection  of 
awards  under  the  procedures  of 
§  2301.17,  NTIA  will  take  care  to  ensure 
that  there  is  an  acceptable  balance 
between  projects  awarded  for 
equipment  replacement  projects  and 
those  awarded  for  digital  conversion 
projects.  Further.  NTIA  will  consider  as 
part  of  this  balance  those  stations  in  the 
Broadcast  Other  category  (1)  which 
request  digital  conversion  projects  and 
(2)  which  also  include  elements  of 
equipment  replacement.  NTIA  will  not 
fund  applications  in  the  Broadcast 
Other  category  requesting  digital 
conversion  to  the  exclusion  of  those 
Broadcast  Other  applications  which 
include  documentation  supporting 
equipment  replacement  as  part  of  their 
urgency  justification.  Further,  in  making 
funding  decisions  for  FY  2002.  NTIA 
will  limit  its  support  of  television 
replacement  applications  for  production 
equipment  to  those  applications  which 
present  a  "clear  and  compelling" 
justification  for  funding  during  the 
current  grant  round. 

A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2002 
grant  round  is  posted  on  the  NTIA 
Internet  site  and  printed  copies  are 
available  from  PTFP. 

(B)  Multi-year  funding.  NTIA 
anticipates  that  it  will  take  many  public 
television  licensees  several  years  to 
complete  their  digital  conversion 
projects.  The  time  required  to  complete 
a  digital  conversion  project  will  be 
determined  by  several  factors.  In  some 
instances,  it  will  take  a  station  several 
years  to  raise  the  local  funds  required  to 
complete  the  project.  Even  if  a  station 
has  accumulated  all  the  funds  required 
for  its  digital  conversion  project,  the 
technical  complexity  of  some  projects 
(such  as  the  construction  of  a  1 , 000-foot 
tower)  will  probably  require  several 
years  to  complete.  Finally,  many  public 
television  licensees  operate  several 
stations  and  are,  therefore,  responsible 
for  the  conversion  of  multiple  broadcast 
facilities. 

NTIA  recognizes  that  the  construction 
period  for  many  of  these  digital 
conversion  projects  must,  of  necessity, 
be  longer  than  the  typical  one  to  two 
years  of  the  usual  PTFP  grant.  Further, 
NTIA  acknowledges  that,  with  the  funds 
available  for  award,  the  PTFP  would  be 
unable  to  fully  fund  more  than  a  few  of 
the  digital  conversion  applications  it 
could  receive  in  FY  2002. 


Therefore,  for  FY  2002.  the  PTFP  will 
accept  construction  applications  within 
the  Broadcast  Other  category  for  digital 
television  conversion  projects  which 
propose  multi-year  funding  Because  of 
the  FCC's  approaching  deadline.  NTIA 
encourages  applicants  for  digital 
conversion  projects  to  file  multi-year 
applications.  NTIA  anticipates  that,  in 
the  early  years  of  a  multi-year  project, 
applicants  will  request  dissemination 
equipment  necessary  to  meet  the  FCC's 
digital  transmission  requirement. 
Applicants  including  non-dissemination 
equipment  in  FY  2002  as  part  of  their 
multi-year  application  should  justify,' 
their  need. 

Applicants  may  submit  project  plans 
and  budgets  for  up  to  three  years  A 
multi-year  application  must  contain  the 
applicant's  entire  digital  conversion 
plan.  The  plan  must  be  divided  into 
severable  phases,  with  a  budget  request 
for  each  phase  of  the  project.  The 
application  must  identif>-  the  Federal 
funds  requested  for  each  phase.  Onlv 
one  phase  of  the  project  will  be  funded 
in  any  grant  cycle.  Once  a  project  is 
approved,  applicants  will  not  be 
required  to  compete  each  vear  for 
funding  of  subsequent  phases.  Funding 
of  subsequent  phases  will  be  at  the  sole 
discretion  of  the  Department  of 
Commerce  and  will  depend  on 
satisfactop.-  performance  by  the 
recipient  and  the  availability  of  funds  to 
support  the  continuation  of  the 
project(s). 

Projections  based  on  previous 
experience  indicate  availability  of 
between  SlO  million  and  $20  million  to 
support  multi-year  digital  television 
projects  in  FY  2002.  The  exact  level  of 
funding  available  for  multi-year  awards 
will  be  determined  by  NTIA  after  a 
review  of  applications  submitted  for 
multi-year  awards  and  those  radio, 
television  and  distance  learning 
applications  requesting  a  regular  award. 

NTIA  believes  that  multi-year  funding 
for  digital  television  awards  has 
significant  benefits  for  both  public 
television  licensees  and  .NTLA. 

•  Submission  of  a  multi-year 
application  particulau-ly  should  help 
applicants  which  must  convert  multiple 
broadcast  transmitters.  NTIA 
understands  that  many  stations  have 
already  begim  to  raise  significant  non- 
Federal  funds  with  which  they  can 
begin  to  implement  their  digital 
conversion  plans.  Upon  submission  of  a 
multi-year  application,  an  applicant 
could  begin  spending  its  local  match — 
at  its  own  risk.  An  applicant,  therefore, 
might  be  able  to  complete  a  portion  of 
its  digital  conversion  project  using  its 
local  non-Federal  funds  for  which 
Federal  matching  funds  may  not  be 


available  for  several  vears.  (For 
example,  a  future  phase  of  a  statewide 
project  might  be  the  conversion  of  two 
repeater  stations:  one  might  be 
constructed  with  available  non-Federal 
funds,  the  second  constructed  if  Federal 
funds  are  received).  Applicants  are 
cautioned,  however,  that  while 
expenditure  of  the  local  match  is 
permitted  PTFP  Rules  (§  2301.6(d)) 
prohibit  a  grantee  from  obligating  funds 
from  the  e\entuai  Federal  share  of  an 
award  before  a  grant  is  actually 
awarded. 

•  NTIA  believes  that  a  multi-vear 
award  will  reduce  the  administrative 
burden  on  both  grantees  and  the  PTFP. 
Grant  recipients  will  submit  onlv  one 
application  to  cover  the  multiple  vears 
of  their  award,  saving  both  the  grantee 
and  the  PTFP  the  administrative  tasks 
required  to  process  applications  during 
the  annual  grant  round. 

•  Multi-year  applications  and  awards 
will  also  assist  both  NTLA  and  public 
broadcasting  licensees  in  the  advance 
planning  required  to  complete  the 
con\ersion  of  almost  350  television 
facilities 

•  By  issuing  multi-year  grants.  NTIA 
would  be  able  to  fund  the  initial  phases 
of  more  digital  conversion  projects  with 
the  monies  available  in  FY  2002  than  if 
PTFP  funded  fewer  entire  digital 
conversion  plans. 

.NTIA  believes  that  multi-year  funding 
through  the  Broadcast  Other  categon." 
also  is  appropriate  for  projects  which 
include  urgent  replacement  of 
equipment,  since,  as  noted  earlier,  most 
television  equipment  replacement 
requests  can  be  viewed  as  one  phase  of 
a  station's  conversion  to  digital 
broadcasting. 

.\pplicatJons  which  are  reactivated  for 
the  FY  2002  grant  round  must  comply 
with  the  guidelines  included  in  this 
notice,  including  the  funding  levels  for 
television  projects  discussed  later  in 
this  document. 

Applicants  submitting  projects  for 
consideration  under  the  Broadcast  Other 
categon*'  have  a  choice  and  may  request 
either  multi-year  funding  or  a  single 
grant.  However,  applications  submitted 
for  consideration  under  Priority  2  or 
Priority  4  may  only  request  a  single 
grant  for  a  project,  as  in  the  past.  NTIA 
anticipates  that  a  maiority  of  the 
television  grants  funded  in  F^'  2002  will 
include  multi-year  projects. 

(C)  Effective  date  for  expenditure  of 
local  matching  funds  for  digital 
conversion  projects.  .NTIA  recognizes 
that  many  public  television  stations 
have  begun  to  raise  significant  non- 
Federal  funds  for  their  digital 
conversion  projects.  State  or  local 
governments  mav  have  appropriated 
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funds  to  initiate  digital  conversion 
projects  that,  by  local  law.  must  be 
expended  during  the  fiscal  year  in 
which  they  are  awarded.  Public 
television  licensees  that  have  raised 
significant  non-Federal  funds  may 
desire  to  take  advantage  of  unique 
opportunities  (such  as  partnering  with 
other  stations  to  share  broadcast 
antennas  or  towers).  Some  stations  may 
be  anxious  to  begin  digital  conversion 
projects  with  long  lead  times  for 
completion,  or  may  desire  to  begin 
digital  broadcasting  on  the  same 
timetable  as  commercial  stations  in  their 
market  Within  the  limitations  of 
Federal  regulations.  NTIA  supports 
efforts  undertaken  by  public  television 
stations  which  bring  the  benefits  of 
digital  television  broadcasting  to  their 
communities  as  ouickly  as  possible. 

In  order  to  facilitate  the  raising  of 
non-Federal  funds  for  digital  television 
projects  and  tu  also  permit  stations  to 
begin  construction  of  their  digital 
facilities  as  soon  as  possible.  NTIA  is 
revising  section  2301.6(b)(2)  of  the  PTFP 
Final  Rules.  This  section  states  that 
inclusion  of  equipment  purchased 
prior  to  the  closing  date  will  be 
considered  on  a  case-by-case  basis  only 
when  clear  and  compelling  justification 
IS  provided  to  RTF?  " 

As  NTIA  has  done  for  the  past  two 
grant  rounds,  for  FY  2002,  NTIA  will 
modify  this  regulation.  If  eligible 
equipment  for  a  Broadcast  Other  project 
was  purchased  with  non-Federal  funds 
after  luly  1.  1999,  NTIA  will  permit  the 
applicant  to  include  this  equipment  in 
a  PTFP  application.  This  date  was 
selected  to  coincide  with  the  beginning 
of  the  2000  fiscal  year  used  by  many 
state  and  local  governments  and  was 
announced  at  the  beginning  of  this 
digital  television  conversion  initiative 
in  the  Notice  of  Availability  of  Funds 
for  the  FY  2000  PTFP  grant  cycle  (64  FR 
72225-72234).  NTIA  also  ant'icipates 
that  July  1.  1999  will  be  the  effective 
date  in  the  FY  2003  and  FY  2004  grant 
rounds  for  the  expenditure  of  non- 
Federal  funds  for  projects  in  the 
Broadcast  Other  category.  Applicants 
who  desire  to  use  equipment  purchased 
prior  to  July  1 .  1999  as  part  of  their  local 
match  must  submit  a  "clear  and 
compelling  justification"  supporting 
their  request.  *" 

(D)  Subpriorities  for  Digital 
Conversion  Projects.  As  almost  350 
public  television  stations  are  required  to 
convert  to  digital  broadcasting  .  NTIA 
anticipates  a  significant  increase  in  the 
number  of  applications  in  the  Broadcast 
Other  category  for  digital  conversion 
projects  In  order  to  process  these 
applications  in  an  orderly  manner  and 
to  provide  guidance  to  potential 


applicants  for  the  FY  2002  grant  round, 
NTIA  will  divide  the  Broadcast  Other 
category  into  three  subpriorities; 
Broadcast  Other-A:  Broadcast  Other-B, 
and  Broadcast  Other-C. 

These  three  divisions  are  intended  to 
reflect  the  priorities  NTIA  has  used  in 
the  evaluation  of  traditional  broadcast 
applications  and  to  place  a  premium  on 
projects  either  to  assist  stations 
providing  sole  service,  to  encourage 
cooperative  efforts  among  different 
stations,  or  to  support  licensees  facing 
the  requirement  to  convert  multiple 
transmission  facilities  in  several 
television  markets.  NTIA  notes  that  in 
the  past  it  has  been  able  to  fund 
applications  each  year  in  most  if  not  all 
of  the  five  traditional  broadcast 
Priorities  and  anticipates  that  itwill  be 
able  to  fund  applications  in  FY  2002  in 
most  if  not  all  of  the  subpriorities  under 
the  Broadcast  Other  category. 

NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  first 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  A. 

— A  single  applicant  providing  the  sole 
ser\'ice  in  an  area  unserved  by  a 
digital  public  television  signal.  This 
reflects  PTFP  s  funding  priority  for 
equipment  replacement  projects  for 
sole  service  stations  (PTFP  Priority  2). 
— Cooperative  applications  by  two  or 
more  licensees  for  the  first  digital 
public  television  service  to  an  area. 
This  is  intended  to  encourage 
cooperation  and  efficiencies  among 
stations  in  overlap  markets  (as  listed 
by  CPB)  in  constructing  digital 
facilities.  It  would  provide  stations  in 
overlap  markets  the  opportunity,  if 
they  work  collaboratively,  to  be 
eligible  for  the  highest  priority  in 
funding  within  this  category. 
— A  statewide  staged  plan  for  the 
conversion  of  multiple  stations, 
whether  a  state  network,  or  other 
appropriate  statewide  organization,  or 
a  staged  plan  from  a  licensee  with 
stations  in  several  markets.  This  is 
intended  to  encourage  licensees  that 
must  convert  multiple  stations  and 
also  to  encourage  groups  of  stations  to 
work  collaboratively  in  developing  a 
digital  conversion  project. 
NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  second 
subpriority  level  within  the  Broadcast 
Other  category  These  applications  will 
receive  equal  consideration  as 
subpriority  B. 


— An  applicant  in  a  multi-PTV  station 
market  providing  first  public 
television  service  in  an  area.  An 
applicant  in  a  multi-PTV  station 
market  who  chooses  to  file  separately, 
rather  than  in  conjunction  with 
another  licensee  in  the  same  area, 
receives  a  second  priority  for  funding. 
— A  cooperative  application  by  two  or 
more  licensees  in  an  area  already 
served  by  a  digital  public  television 
station.  The  application  is  given  a 
priority  over  Broadcast  Other — C  to 
encourage  efficiency  and  cooperation. 
Since  this  is  not  the  first  service  in  the 
area,  it  is  given  a  second  priority. 
NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  third 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  C. 

— Individual  applicants  proposing  a 
second  digital  public  television 
service  in  an  area  already  receiving  a 
digital  public  television  signal.  This 
reflects  PTFP's  funding  priority  for 
equipment  replacement  applications 
in  served  areas  (Priority  4). 
— All  other  public  television  digital 
conversion  applications. 
(E)  Funding  Levels  for  Television 
Projects.  As  noted  earlier  in  Section  V 
of  this  document,  NTIA  has  published 
several  policies  regarding  the  presumed 
Federal  share  of  a  requested  project. 
These  policies  are  intended  to  aid 
applicants  in  the  planning  of  their 
applications.  The  policy  for  PTFP 
support  of  equipment  replacement 
applications  has  long  been  the 
presumption  of  a  50  percent  Federal 
share,  although  applicants  are  permitted 
to  submit  justification  for  a  Federal 
grant  of  up  to  75  percent  of  project 
costs.  Those  policies  are  also  contained 
in  §2301. 6(b)  of  the  PTFP  Final  Rules. 

In  reviewing  the  projected  costs  to 
convert  all  the  public  television  stations 
in  the  country,  NTIA  has  concluded  that 
it  cannot  continue  its  50  percent 
presumption  of  Federal  funding  for 
television  equipment  replacement  or 
digital  conversion  projects. 
Furthermore,  NTIA  believes  that  many 
public  television  facilities  will  be 
unable  to  raise  50  percent  of  the  project 
costs.  A  significant  number  of  stations 
may  need  Federal  funding  of  67  percent 
of  a  project's  cost,  or  even  up  to  the 
legal  maximum  of  75  percent  of  a 
project's  cost,  in  order  for  them  to  meet 
the  FCC's  deadline. 

In  order  to  ensure  that  sufficient 
Federal  funds  are  available  to  support 
the  conversion  of  the  nation's  public 
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television  stations,  NTIA  is  establishing 
a  new  policy  regarding  the  presumed 
Federal  funding  level  for  television 
equipment.  As  noted  earlier  in  this 
section.  NTIA  recognizes  that 
equipment  on  the  PTFP  Digital  TV  List 
may  be  included  in  either  Broadcast 
Other  digital  conversion  applications  or 
in  Priority  2  or  Priority  4  equipment 
replacement  applications.  In  order  to 
treat  all  applicants  equitably.  NTIA's 
new  policy  will  be  the  presumption  of 
a  40  percent  Federal  share  of  the  eligible 
project  costs  for  television  equipment 
for  digital  conversion  or  equipment 
replacement,  improvement  or 
augmentation  projects.  This  40  percent 
presumption  will  apply  whether  the 
application  requests  consideration 
under  the  two  equipment  replacement 
priorities  (Priority  2  or  4)  or  under  the 
digital  conversion  category  (Broadcast 
Other).  As  noted  earlier,  NTL\  will  fund 
the  replacement  of  production 
equipment  upon  a  showing  of  clear  and 
compelling  need.  However,  since  the 
deadline  for  digital  conversion  is 
rapidly  approaching  and  Federal  funds 
are  limited.  NTIA  will  fund  replacement 
of  production  equipment  at  the  same 
level  of  Federal  support  as  digital 
conversion  or  equipment  replacement 
projects.  The  presumption  of  a  40 
percent  Federal  share  will  extend  to  all 
television  projects  to  replace  or  upgrade 
equipment.  However,  because  of  the 
emphasis  NTIA  places  on  the  extension 
of  broadcast  services  to  unserved  areas, 
NTIA  has  retained  the  75  percent  level 
of  Federal  funding  applications 
proposing  new  television  facilities  in 
Priority  1  (§  2301.4rb)(l)). 

As  already  noted,  SJTIA  recognizes 
that  many  small  stations,  primarily  in 
rural  areas,  will  be  unable  to  raise  even 
a  50  percent  local  share  of  the  funds 
required  for  their  PTFP  projects.  NTIA 
has  long  permitted  stations  to  request 
more  than  the  standard  level  of  Federal 
support  upon  a  showing  of 
"extraordinary  need"  per  §  2301 .6(b)(ii) 
of  the  PTFP  Rules.  NTIA  will  permit 
applicants  to  qualify  for  hardship 
funding  and  receive  a  67  percent 
Federal  share  of  their  project  costs.  An 
applicant  can  qualify'  for  67%  Federal 
funding  by  certifying  that  it  is  unable  to 
match  at  least  60%  of  the  eligible 
project  costs,  and  either  (a)  by  providing 
documentation  that  its  average  annual 
cash  revenue  for  the  previous  four  years 
is  S2  million  or  less,  or  (b)  by  providing 
documentation  that  the  eligible  project 
costs  are  greater  than  the  applicants 
average  annual  cash  revenue  for  the 
previous  four  years. 

In  addition,  NTIA  will  continue  to 
permit  any  applicant  to  provide 
justification  that  it  has  an 


"extraordinary'  need"  for  Federal 
funding  up  to  the  legal  limit  of  75 
percent  of  eligible  project  costs. 

In  order  to  gather  additional  funds  to 
award  to  stations  which  qualify-  under 
the  hardship  criteria.  NTIA  encourages 
financially  able  applicants  to  request  a 
smaller  share  of  Federal  funds  for  digital 
equipment  projects  than  the  standard  40 
percent.  NTIA  will  add  three  additional 
points  to  the  application  evaluations 
from  the  independent  review  panel  for 
applicants  who  request  no  more  than  25 
percent  Federal  funding.  This  provision 
will  give  extra  credit  to  applications 
already  highly  reviewed,  and.  based  on 
NTlAs  previous  experience,  is  often 
sufficient  to  move  applications  into  the 
range  for  funding. 

However,  when  making  the  final 
selection  of  awards.  NTIA  will  take  care 
to  ensure  that  there  is  an  acceptable 
balance  between  projects  awarded  to 
stations  requesting  a  25  percent  Federal 
share  and  those  requesting  a  higher 
Federal  share.  NTIA  will  not  fund 
applications  requesting  a  25  percent 
Federal  share  to  the  exclusion  of 
applications  meeting  the  hardship 
criteria  or  to  the  exclusion  of  those 
requesting  the  standard  40  percent 
Federal  share. 

(F)  Use  of  CPB  funds.  As  discussed 
earlier  in  this  document  at  the 
conclusion  of  Section  V.  Regulations. 
NTIA  has  limited  the  use  of  CPB  funds 
for  the  non-Federal  share  of  PTFP 
projects  to  circumstances  of  "clear  and 
compelling  need"  (15  CFR  2301.6(c)(2)) 
NTIA  recognizes  that  it  will  be  difficult 
for  many  public  television  stations  to 
raise  the  funds  required  to  meet  the 
FCC's  digital  broadcasting  deadline. 
Therefore,  NTIA  continues  it  past  policy 
that  applicants  may  submit  justification 
under  this  section  for  the  use  of  CPB 
funds  as  part  of  their  local  match.  Any 
request  for  the  use  of  CPB  funds  must 
be  accompanied  by  a  statement 
regarding  any  limitations  that  CPB  has 
placed  on  the  expenditure  of  those 
funds. 

(G)  Partnerships,  urgency.  As 
discussed  earlier  in  this  section,  part  (D) 
on  New  Subpriorities.  NTIA  encourages 
efforts  which  promote  efficiency  within 
the  public  television  system  in  order  to 
save  both  current  conversion  costs  and 
future  operating  costs.  NTIA.  therefore, 
also  encourages  public  television 
stations  to  partner  with  commercial 
entities  when  this  is  in  the  best  interests 
of  the  public  station  and  the  Federal 
government.  In  cases  of  public 
television  partnerships  with  commercial 
entities,  the  PTFP  project  will  be  limited 
to  the  public  television  stations 
ownership  share  or  use  rights  in  the 
equipment.  NTIA  believes  that  such 


partnerships  with  commercial 
organizations  comply  with  current  PTFP 
regulations  and  PTFP  has  funded 
several  projects  for  joint  use  of  towers 
and  broadcast  antennas. 

The  urgency  of  an  application  is  one 
of  the  criteria  under  which  all  PTFP 
applications  are  evaluated.  (The 
evaluation  criteria  are  listed  in 
§  2301.17  ofthe  PTFP  Rules)  STl\ 
suggests  that  there  are  at  least  three 
situations  in  which  Broadcast  Other 
applications  may  present  high  degrees 
of  urgency.  As  we  have  just  noted, 
applications  containing  proposals  for 
joint  use/ownership  partnerships  with 
other  organizations  may  demonstrate  a 
high  urgency  due  to  a  time-sensitive 
opportunity.  NTIA  encourages  these 
applicants  to  document  the  time- 
sensitive  nature  of  the  partnership 
opportunity  in  their  response  to  the 
urgency  criterion. 

NTIA  also  recognizes  that  some 
applicants  may  be  presented  with  time- 
sensitive  funding  opportunities  and, 
therefore,  encourages  these  applicants  to 
document  the  time  sensitive  nature  of 
these  funding  opportunities  in  their 
response  to  the  urgenc\'  criterion. 
Finally,  as  already  noted,  NTIA  expects 
that  some  applications  will  request 
urgent  replacement  of  existing 
equipment  as  part  of  a  Broadcast  Other 
application.  NTIA  encourages  such 
applicants  to  provide  documentation  of 
their  need  to  replace  their  equipment 
during  the  current  grant  round.  This 
documentation  might  include 
maintenance  logs,  letters  from 
manufacturers,  reports  from 
independent  engineers,  photos  etc. 

NTIA  will  instruct  the  panels 
evaluating  the  FY  2002  Broadcast  Other 
applications  that  they  should  award  the 
highest  score  under  the  urgency 
criterion  to  those  applications  which 
fully  justify-  and  document  either  (1)  the 
time  sensitive  nature  of  partnerships.  (2) 
the  time  sensitive  nature  of  funding 
opportunities,  or  (3)  the  need  for 
equipment  replacements  that  must  be 
accomplished  during  this  grant  round  in 
order  to  maintain  existing  ser\-ices. 

Vni.  Distance  Learning  Projects 

Since  1979,  NTIA  has  funded 
nonbroadcast  distance  learning  projects 
through  the  "Special  Applications" 
categon-  as  established  in  §  2301  4(a)  of 
the  PTFP  Rules  In  1996.  NTIA 
established  a  similar  category-  for 
broadcast  projects.  "Broadca.st/Other"  in 
§2301  4(b)(6).  NTIA  encourages 
applications  in  either  category-  for 
innovative  or  unique  distance  learning 
projects  which  address  demonstrated 
and  substantial  community  needs  For 
fiscal  year  2001.  NTL\  awarded  Si  4 
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million  in  funds  to  five  grants  for 
distance  learning  projects.  The  awards 
ranged  from  534,560  to  $549,715. 

Tne  growth  of  digital  technologies 
provides  new  opportunities  for  distance 
learning  projects  using  both  broadcast  or 
nonbroadcast  facilities.  MTIA 
encourages  applicants  to  consider  the 
use  of  digital  technologies  in  proposing 
unique  or  innovative  distance  learning 
projects  for  funding  in  FY  2002. 
Examples  of  innovative  digital 
applications  might  include  projects  (1) 
which  use  broadband  technologies  for 
distance  learning,  (2)  which  distribute 
educational  or  informational 
programming  via  Direct  Broadcast 
Satellite  technologies,  or  (3)  which  use 
the  multi-channel  capabilities  of  a 
digital  public  television  station.  All 
distance  learning  applications  must 
address  substantial  and  demonstrated 
needs  of  the  c:ommunities  being  served. 
NTIA  is  particularly  interested  in 
distance  learning  projects  which  benefit 
traditionally  underserved  audiences, 
such  as  projects  serving  minorities  or 
people  living  in  rural  areas 

As  discussed  in  Section  VII  of  this 
document,  NTIA  anticipates  that,  in  FY 
2002.  it  will  receive  numerous  digital 
conversion  applications  in  the 
Broadcast/Other  category-.  NTIA 
recognizes  that,  due  to  the  multi- 
channel capability  of  digital  television, 
distance  learning  components  may  well 
be  a  part  of  a  digital  conversion 
application.  NTIA  will,  therefore, 
consider  such  distance  learning 
proposals  under  the  subpriorities 
established  in  Section  VII.  If  NTIA 
determines  that  a  broadcast  distance 
learning  project  is  not  part  of  a  digital 
conversion  application,  NTIA  will 
evaluate  the  application  pursuant  to 
§§  2301.4(b)(6)  and  2301.17. 

The  November  22.  1991.  PTFP  Policy 
Statement  (56  FR  59168  (1991)) 
mentioned  in  the  Application  Forms 
and  Regulations  section  discussed  a 
number  of  issues  of  particular  relevance 
to  applicants  proposing  nonbroadcast 
educational  and  instructional  projects 
and  potential  improvement  of 
nonbroadcast  facilities.  These  policies 
remain  in  effect  and  will  be  available  to 
all  PTFP  applicants  as  part  of  the 
Guidelines  for  preparing  FY  2002  PTFP 
applications 

IX.  Eligible  and  Ineligible  Costs 

Eligible  equipment  for  the  FY  2002 
grant  round  includes  the  apparatus 
necessarv  for  the  production, 
interconnection,  captioning,  broadcast. 
or  other  distribution  of  programming, 
including  but  not  limited  to  studio 
equipment;  audio  and  video  storage, 
processing,  and  switching  equipment: 


terminal  equipment;  towers;  antennas; 
transmitters;  remote  control  equipment; 
transmission  line;  translators; 
microwave  equipment;  mobile 
equipment;  satellite  communications 
equipment;  in.structional  television 
fixed  service  equipment;  subsidiary 
communications  autborization 
transmitting  and  receiving  equipment; 
cable  television  equipment;  and  optical 
fiber  communications  equipment. 
A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2002 
grant  round  is  posted  on  the  NTIA 
Internet  site  and  printed  copies  are 
available  from  PTFP. 

Other  Costs 

(1)  Construction  Applications:  NTIA 
generally  will  not  fund  salar>'  expenses, 
including  staff  installation  costs,  and 
pre-application  legal  and  engineering 
fees.  Certain  "pre-operational  expenses" 
are  eligible  for  funding.  (See  15  CFR 
2301.2.)  Despite  this  provision,  NTIA 
regards  its  primary-  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  funding  of 
salaries.  A  discussion  of  this  issue 
appears  in  the  PTFP  Final  Rules  under 
the  heading  Support  for  Salary 
Expenses  in  the  introductory  section  of 
the  document. 

(2)  Planning  Applications,  (a)  Eligible: 
Salaries  are  eligible  expenses  for  all 
planning  grant  applications,  but  should 
be  fully  described  and  justified  within 
the  application.  Planning  grant 
applicants  may  lease  office  equipment, 
furniture  and  space,  and  may  purchase 
expendable  supplies  under  the  terms  of 
47  U.S.C.  392  (c).  (b)  Ineligible: 
Planning  grant  applications  cannot 
include  the  cost  of  constructing  or 
operating  a  telecommunications  facility. 

(3)  Audit  Costs.  Audits  shall  be 
performed  in  accordance  with  audit 
requirements  contained  in  Office  of 
ManagenlWit  and  Budget  Circular  A- 
133.  Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations,  revised  [une  30,  1997. 
0MB  Circular  A-133  requires  that  non- 
profit organizations,  government 
agencies,  Indian  tribes  and  educational 
institutions  expending  $300,000  or  more 
in  federal  funds  during  a  one-year 
period  conduct  a  single  audit  in 
accordance  with  guidelines  outlined  in 
the  circular.  Applicants  are  reminded 
that  other  audits  may  be  conducted  by 
the  Office  of  Inspector  General. 

NTIA  recognizes  that  most  of  its  grant 
recipients  are  divisions  of  state  and 
local  governments  or  are  public 
broadcasting  facilities,  all  of  which 
routinely  conduct  annual  audits.  In 
order  to  make  the  maximum  amount  of 
monies  available  for  equipment 


purchases  and  planning  activities,  NTIA 
will,  therefore,  fund  audit  costs  only  in 
exceptional  circumstances. 

X.  Notice  of  Applications  Received 

In  accordance  with  15  CFR  2301.13, 
NTIA  will  publish  a  listing  of  all 
applications  received  by  the  Agency. 
The  listing  will  be  placed  on  the  NTIA 
Internet  site  and  NTIA  also  will  make 
this  information  available  by  mail  upon 
request.  The  address  of  the  NTIA 
Internet  site  is:  v^'ww. ntia.doc.gov/ptfp. 
Listing  an  application  merely 
acknowledges  receipt  of  an  application 
to  compete  for  funding  with  other 
applications.  This  listing  does  not 
preclude  subsequent  return  of  the 
application  for  the  reasons  discussed 
under  the  Dates  section  above,  or 
disapproval  of  the  application,  nor  does 
it  assure  that  the  application  will  be 
funded.  The  listing  will  also  include  a 
request  for  comments  on  the 
applications  from  any  interested  party. 

XL  Evaluation  Process 

See  15  ere  2301.16  for  a  description 
of  the  Technical  Evaluation  and  15  CFR 
2301.17  for  the  Evaluation  Criteria. 

XIL  Selection  Process 

Based  upon  the  above  cited 
evaluation  criteria,  the  PTFP  program 
staff  prepares  summary- 
recommendations  for  the  PTFP  Director. 
These  recommendations  incorporate 
outside  reviewers  rankings  and 
recommendations,  engineering 
assessments,  and  input  from  the 
National  Advisory-  Panel.  State  Single 
Point  of  Contacts  and  state 
telecommunications  agencies.  Staff 
recommendations  also  consider  project 
impact,  the  cost/benefit  of  a  project  and 
w-hether  review  panels  have 
consistently  applied  the  evaluation 
criteria.  The  PTFP  Director  will 
consider  the  summary 
recommendations  prepared  by  program 
staff,  will  recommend  the  funding  order 
of  the  applications,  and  will  present 
recommendations  to  the  OTIA  (Office  of 
Telecommunications  and  Information 
Applications)  Associate  Administrator 
for  review  and  approval  of  the 
recommended  slate.  The  PTFP  Director 
recommends  the  funding  order  for 
applications  in  three  categories: 
"Recommended  for  Funding." 
"Recommended  for  Funding  if  Funds 
Available,"  and  "Not  Recommended  for 
Funding."  See  15  CFR  2301.18  for  a 
description  of  tbe  selection  factors 
retained  by  the  Director,  OTIA  Associate 
Administrator,  and  the  Assistant 
Secretary  for  Telecommunications  and 
Information. 
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Upon  review  and  approval  by  tbe 
OTIA  Associate  Administrator,  the 
Director's  recommendations  will  then 
be  presented  to  the  Selection  Official, 
the  NTL^  Administrator.  The  NTL^ 
Administrator  selects  the  applications 
for  possible  grant  award  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  set  forth  at  15  Cre  2301  1(a) 
and  (c).  Prior  to  award,  applications 
may  be  negotiated  between  PTFP  staff 
and  the  applicant  to  resolve  whatever 
differences  might  exist  between  the 
original  request  and  what  PTFP 
proposes  to  fund.  Some  applications 
may  be  dropped  from  the  proposed  slate 
due  to  lack  of  FCC  licensing  authority, 
an  applicant's  inability  to  make 
adequate  assurances  or  certifications,  or 
other  reasons.  Negotiation  of  an 
application  does  not  ensure  that  a  final 
award  will  be  made.  The  PTFP  Director 
recommends  final  selections  to  the 
NTIA  Administrator  applying  the  same 
factors  as  listed  in  15  CFR  2301.18.  The 
Administrator  then  makes  the  final 
award  selections  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  in  15  CFR  2301, 1(a)  and  (c). 

Xm.  Disposition  of  Unsuccessful 
Applications 

PTFP  will  retain  unsuccessful 
applications  through  the  Closing  Date  of 
the  next  grant  cycle.  Applicants  may 
reactivate  their  unsuccessful 
applications  pursuant  to  §2301.9  of  the 
PTFP  Rules.  Unsuccessful  applications 
not  reactivated  by  the  Closing  Date  of 
the  next  grant  cycle  will  be  destroyed. 

XrV.  Project  Period 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  for  grants  in  the  five  broadcast 
Priorities  and  nonbroadcast  Special 
Applications  category  commonly  range 
from  one  to  two  years.  Phases  of  multi- 
year  construction  projects  funded  in  the 
Broadcast  Other  category  would 
commonly  be  awarded  for  a  one  to  two 
year  period  with  the  expectation  that 
subsequent  phases  would  be  funded 
dependent  on  the  availability  of  Federal 
funds.  Although  these  time  frames  are 
generally  applied  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 


XV.  NTIA  Policies  on  Procedural 
Matters 

Based  upon  NTIA  s  experience  during 
the  PTFP  2000  grant  round,  NTL\  has 
determined  that  it  is  in  the  best  interest 
of  NTIA  and  applicants  to  continue 
recent  policies  regarding  three 
procedural  matters  The  following 
policies  are  applicable  only  to  the  FY 
2002  PTFP  grant  round  and  resulting 
awards 

Applications  Resulting  From 
Catastrophic  Damage  or  Emergency 
Situations 

Section  2301.10  provides  for 
submission  of  applications  resulting 
from  catastrophic  damage  or  emergency 
situations.  NTLA  would  like  to  clarify  its 
implementation  of  this  provision 

For  FY  2002  PTFP  applicants,  when 
an  eligible  broadcast  applicant  suffers 
catastrophic  damage  to  the  basic 
equipment  essential  to  its  continued 
operation  as  a  result  of  a  natural  or 
manmade  disaster,  or  as  the  result  of 
significant  equipment  failure,  and  is  in 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment, 
it  may  file  an  emergency  application  for 
PTFP  funding  at  any  time.  NTLA  limits 
this  request  to  equipment  essential  to  a 
station's  continued  operation  such  as 
transmitters,  towers,  antennas,  STLs  or 
similar  equipment  which,  if  the 
equipment  failed,  would  result  in  a 
complete  loss  of  serv-ice  to  the 
community. 

When  submitting  an  emergency 
application,  the  applicant  should 
describe  the  circumstances  that  prompt 
the  request  and  should  provide 
appropriate  supporting  documentation 
NTIA  requires  that  applicants  claiming 
significant  failure  of  equipment  w-ill 
document  the  circumstances  of  the 
equipment  failure  and  demonstrate  that 
the  equipment  has  been  maintained  in 
accordance  with  standard  broadcast 
engineering  practices 

NTIA  will  grant  an  award  only  if  it 
determines  tbat  (1)  the  emergency 
satisfies  this  policy,  and  (2)  the 
applicant  either  carried  adequate 
insurance  or  had  acceptable  self- 
insurance  coverage. 

Applications  filed  and  accepted  for 
emergency  applications  must  contain  all 
of  the  information  required  by  the 
Agency  application  materials  and  must 
be  submitted  in  the  number  of  copies 
specified  by  the  Agency. 

NTLA  will  evaluate  the  application 
according  to  the  evaluation  criteria  set 
forth  in  §2301. 17(b).  The  PTFP  Director 
takes  into  account  program  staff 
evaluations  (including  the  outside 
reviewers)  the  availability  of  funds,  the 


type  of  project  and  broadcast  priorities 
set  forth  at  §  2301.4(b).  and  whether  the 
applicant  has  any  current  NTIA  grants. 
The  Director  presents  recommendations 
to  the  Office  of  Telecommunications 
and  Information  Applications  (OTIA) 
Associate  .Administrator  for  review  and 
approval.  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendation  will  be  presented  to 
the  Selecting  Official,  the  NTLA 
Administrator  The  Administrator 
makes  final  award  selections  taking  into 
consideration  the  Directors 
recommendation  and  the  degree  to 
which  the  application  fulfills  the 
requirements  for  an  emergency  award 
and  satisfies  the  program  s  stated 
purposes  set  forth  at  §  2301  1  (a)  and  (c). 

Service  of  Applications 

FY  2002  PTFP  applicants  are  not 
required  to  submit  copies  of  theu  PTFP 
applications  to  the  FCC.  nor  are  they 
required  to  submit  copies  of  the  FCC 
transmittal  cover  letters  as  part  of  their 
PTFP  applications  NTIA  routinely 
notifies  the  FCC  of  projects  submitted 
for  funding  which  require  FCC 
authorizations. 

FY  2002  PTFP  applicants  for  distance 
learning  projects  are  not  required  to 
notify  every  state  telecommunications 
agency  in  a  potential  service  area  Many 
distance  learning  applications  propose 
projects  which  are  nationwide  in  nature. 
NTIA.  therefore,  believes  that  the 
requirement  to  provide  a  summary  copy 
of  the  application  in  every  state 
telecommunications  agency  in  a 
potential  serv-ice  area  is  undulv 
burdensome  to  applicants  NTIA 
however,  does  expect  that  distance 
learning  applicants  will  notify  the  state 
telecommunications  agencies  in  the 
states  in  which  they  are  located. 

Federal  Communications  Commission 
Authorizations 

For  the  F\  2002  PTFP  grant  round, 
applicants  may  submit  applications  to 
the  FCC  after  the  closing  date,  but  do  so 
at  their  own  risk.  Applicants  are  urged 
to  submit  their  FCC  applications  with  as 
much  time  before  the  PTFP  closing  date 
as  possible  No  grant  will  be  awarded 
for  a  project  requiring  FCC  authonzation 
until  confirmation  has  been  received  by 
NTIA  from  the  FCC  that  the  necessary- 
authorization  will  be  issued 

For  FY  2002  PTFP  applications,  since 
there  is  no  potential  for  terrestrial 
interference  with  Ku-band  satellite 
uplinks,  grant  applicants  for  Ku-band 
satellite  uplinks  may  submit  F(X~ 
applications  after  a  PTFP  award  is 
made  Grant  recipients  for  Ku-band 
satellite  uplinks  will  be  required  to 
document  receipt  of  FCC  authorizations 
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ti)  operate  the  uplink  prior  tn  the  release 
of  Federal  funds 

Fur  F^'  JODJ  PTFP  ap[iii(  ations,  NTIA 
may  accept  ¥(.i.  authnri/.ituin.s  that  are 
in  the  name  of  an  drwani/.ation  other 
th.in  the  PTFP  applicant  m  <  ^Ttair. 
i.ir(  umstances.  Applicants  riHjUiring  the 
use  of  FCC  authorizations  issu-'d  '^ 
another  organization  should  discuss  in 
the  applic:ation  Program  Narrative  whv 
the  FCC;  authorization  must  be  in  thr 
oth>>r  organization  s  name   \TIA 
believes  that  such  tarcumstances  will  be 
rare  and.  in  its  experience,  are  usuallv 
limited  to  authorizations  such  as  those 
for  microwave  interconnections  or 
satellite  uplinks. 

.•\s  noted  above,  for  FY  2002  PTFP 
applications.  NTIA  does  not  require  that 
tlie  FCC;  applications  be  filed  b\  th<' 
closing  date  While  NTIA  is  permitting 
submission  of  FCC  applications  after  the 
closing  date,  applicants  are  reminded 
that  they  must  continue  to  provide 
copies  of  FCC  applications,  as  the\  wt.'r>' 
fileci  or  will  be  filed,  or  equivalent 
enRineering  data,  in  the  PTFP 
application  so  NTIA  can  properl\ 
evaluate  the  equipment  request.  These 
include  applu  ations  for  permits, 
(  onstruction  permits  and  licenses 
already  received  for  (1)  construction  of 
broadcast  station,  (incduding  a  digital 
broadcasting  facility]  or  translator,  (2) 
mu.rowave  facilities,  (3)  ITFS 


authorizations.  (4)  SCA  authorizations, 
and  (5)  requests  for  extensions  of  time. 

For  those  applicants  whose  projects 
require  authorization  by  the  Federal 
Communications  Commission  (FCC), 
NTIA  reminds  applicants  that  the 
mailing  address  for  the  Federal 
Communications  Commission  has 
ch.tn^-d  to:  445  12th  St.  SW, 
\Vd>h;ng''in  DC  20554 

W'l    Intergovernmental  Review 

Applicants  should  n^ite  that  they  must 
continue  to  comply  with  the  provisions 
of  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  The  Executive  Order 
requires  applicants  for  financial 
assistance  under  this  program  to  file  a 
copy  of  their  application  with  the  .Single 
Points  of  Contact  (SPOC)  of  all  states 
rele\-ant  to  the  project.  .Applicants  are 
.'"t'q!iir>-d  to  provide  a  copy  of  their 
f  l!^lplet^'d  application  to  the 
afipropriate  SPtJC  on  or  before  February 
5   2002.  .Applicants  are  encouraged  to 
(   mlac '  the  appropriate  SPOC  well 
nefore  their  PTFP  closing  date  A  listing 
of  the  state  SPOC  offices  mav  he  found 
with  the  PTFP  application  materials  at 
the  NTLA  Internet  site.  A  list  of  the 
SPOC  offices  is  available  from  STIA 
(see  the  Address  section  abovej. 


XVII.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  .Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917).  are 
applicable  to  this  solicitation,  unless 
stated  otherwise  in  this  notice 

XVIII.  Executive  Order  12866 

it  has  been  determined  that  this  notice 
is  a    not  significant"  rule  under 
Executive  Order  12866 

XIX.  Executive  Order  13132 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  EO  13132. 

XX.  Regulatory  Flexibility  Analysis 

Because  notice  and  comment  are  not 
required  under  5  US(.  553.  or  any  other 
law,  for  this  notice  related  to  public 
property,  loans,  grants,  benefits  or 
contracts.  5  USC  553(a).  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice   5 
USC  601  et  seq. 

Dr.  Bernadette  McGuire-Rivera, 

Asf^ociate  Administrator.  Office  of 
Telecommunications  and  Information 
Applications 

[FR  nnc  01-28906  F:ied  1 1 -la-Ol .  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Higher  Education  Chaiienge  Grants 
Program:  Request  for  Appiications  and 
Request  for  Input 

AGENCY:  Cooperative  State  Research. 
Education,  and  Extension  Service, 
USD  A. 

ACTION:  Notice  of  request  for 
applications  and  request  for  input. 

SUMMARY:  The  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  announces  the 
availability  of  grant  funds  and  requests 
applications  for  the  Higher  Education 
(Challenge  Grants  Program  (HEC)  for 
fiscal  year  (FY)  2002  to  stimulate  and 
enable  colleges  and  universities  to 
provide  the  quality  of  education 
necessary  to  produce  baccalaureate  or 
higher  degree  level  graduates  capable  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  It  is  intended  that  projects 
supported  by  the  program  will:  (1) 
Address  a  State,  regional,  national,  or 
international  educational  need;  (2) 
mvolve  a  creative  or  nontraditional 
approach  toward  addressing  that  need 
which  can-serve  as  a  model  to  others; 
(3)  encourage  and  facilitate  better 
working  relationships  in  the  university 
science  and  education  community,  as 
well  as  between  universities  and  the 
private  sector,  to  enhance  program 
quality  and  supplement  available 
resources;  and  (4)  result  in  benefits 
which  will  likely  transcend  the  project 
duration  and  L'SDA  support. 

The  amount  available  for  support  of 
this  program  in  FY  2002  is 
approximately  $4,058,000. 

This  notice  identifies  the  objectives 
for  HEC  projects,  the  eligibility  criteria 
for  projects  and  applicants,  and  the 
application  forms  and  associated 
instructions  needed  to  apply  for  a  HEC 
grant. 

By  this  notice,  CSREES  additionally 
requests  stakeholder  input  from  any 
interested  party  for  use  in  the 
development  of  the  next  Request  for 
Applications  (RFA)  for  this  program. 

DATES:  Applications  must  be  received 
by  close  of  business  (COB)  on  F'ebruary 
11.  2002.  (5  p.m.  Eastern  Time). 
Applications  received  after  this 
deadline  will  not  be  considered  for 
funding.  Comments  regarding  this  RFA 
are  requested  within  six  months  from 
the  issuance  of  this  notice.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 


ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications 
submitted  using  an  express  mail  or 
overnight  courier  service  is:  Higher 
Education  Challenge  Grants  Program; 
c/o  Proposal  Services  Unit;  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture;  Room  1307,  VVaterfront 
Centre;  800  9th  Street.  SW.; 
Washington,  DC  20024;  Telephone: 
(202) 401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Higher  Education  Challenge 
Grants  Program;  c/o  Proposal  Services 
Unit;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue,  SW,; 
Washington,  DC  20250-2245. 

Written  stakeholder  comments  should 
be  submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue.  SW.;  Washington.  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving  comments 
regarding  this  RFA  and  not  requesting 
information  or  forms.)  In  your 
comments,  please  state  that  you  are 
responding  to  the  Higher  Education 
Challenge  Grants  Program  RFA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Applicants  and  other  interested  parties 
are  encouraged  to  contact  Mr.  P.  Gregory 
Smith;  National  Program  Leader;  Higher 
Education  Programs.  Cooperative  State 
Research.  Education  and  Extension 
Service;  1400  Independence  Ave.  SW.; 
STOP  2251;  Washington.  DC  20250- 
2251.  telephone:  (202)  720-2211;  fax: 
(202)  720-2030;  email: 
gsmith@reeusda.gov 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.217. 

Stakeholder  Input 

CSREES  is  requesting  comments 
regarding  this  RFA  from  any  interested 
party.  These  comments  will  be 
considered  in  the  development  of  the 
next  RFA  for  the  program.  Such 
comments  will  be  used  to  meet  the 
requirements  of  section  103(c)(2)  of  the 
Agricuhural  Research.  Extension,  and 
Education  Reform  Act  of  1998  (7  U.S.C. 
7613(c)(2)).  This  section  requires  the 
Secretary  to  solicit  and  consider  input 
on  a  current  RFA  from  persons  who 
conduct  or  use  agricultural  research, 
education  and  extension  for  use  in 


formulating  future  RFA's  for 
competitive  programs.  Comments 
should  be  submitted  as  provided  for  in 
the  ADDRESSES  and  DATES  portions  of 
this  Notice. 

Table  of  Contents 

Part  I — General  Information 
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B.  Purpose,  Priorities,  and  Fund  Availability 

C.  Definitions 
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F.  Matching  Requirements 

G.  Funding  Restrictions 
H.  Types  of  Proposals 

Part  II — Program  Description 

A.  Project  Types 

B.  Program  Area  Description 

Part  III — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

B.  Content  of  Proposals 

C.  Submission  of  Proposals 

D.  Acknowledgment  of  Proposals 

Part  IV — Review  Process 

A.  General 

B.  Evaluation  Criteria 

C.  Conflicts-of-Interest  and  Confidentiality 

Part  V — Grant  Awards 

A.  General 

B.  Organi2ational  Management  Information 

C.  Grant  Award  Document  and  Notice  of 

Grant  Award 

Part  VI — Additional  Information 

A.  Access  to  Review  Information 

B.  Use  of  Funds;  Changes 

C.  Expected  Program  Outputs  and  Reporting 

Requirements 
D  Applicable  Federal  Statutes  and 
Regulations 

E.  Confidential  Aspects  of  Proposals  and 

Awards 

F.  Regulatory  Information 

Part  I — General  Information 

A.  Legislative  Authority  and 
Background 

Authority  for  this  program  is 
contained  in  section  1417(b)(1)  of  the 
National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (NARETPA)  (7  U.S.C. 
3152(b)(1)).  In  accordance  with  the 
statutory  authority,  subject  to  the 
availability  of  funds,  the  Secretary  of 
Agriculture,  who  has  delegated  the 
authority  to  the  Administrator  of 
CSREES,  may  make  competitive  grants, 
for  a  period  not  to  exceed  5  years,  to 
land-grant  colleges  and  universities,  to 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  to  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  out  the  teaching  of 
food  and  agricultural  sciences,  to 
administer  and  conduct  programs  to 
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respond  to  identified  State,  regional, 
national  or  international  educational 
needs  in  the  food  and  agricultural 
sciences.  For  this  program,  the  term 
"food  and  agricultural  sciences'  means 
basic,  applied,  and  developmental 
teaching  activities  in  food  and  fiber, 
agricultural,  renewable  natural 
resources,  forestry,  and  physical  and 
social  sciences,  and  including  related 
disciplines  as  defined  in  section  1404(8) 
of  NARETPA,  7  U.S.C.  3103(8). 

B.  Purpose.  Priorities,  and  Fund 
Availability 

The  HEC  program  supports  projects 
related  to  strengthening  undergraduate 
teaching  programs  in  any  subject  matter 
area(s)  in  the  food  and  agricultural 
sciences.  A  proposal  may  address  a 
single  targeted  need  area  or  multiple 
targeted  need  areas,  and  may  be  focused 
on  a  single  subject  matter  area  or 
multiple  subject  matter  areas,  in  any 
combination  (e.g.,  curriculum 
development  in  horticulture; 
curriculum  development,  faculty 
enhcmcement,  and  student  experiential 
learning  in  animal  science;  faculty 
enhancement  in  food  science  and 
agribusiness  management;  or  instruction 
delivery  systems  and  student 
experiential  learning  in  plant  science, 
horticulture,  and  entomology).  Please 
note  that  one  of  these  Need  Areas  must 
be  indicated  in  the  appropriate  space  on 
the  Project  Summary  Form  (Form 
CSREES-2003)  in  the  proposal 
application  forms  package. 

For  FY  2002,  targeted  need  areas 
consist  of  one  or  more  of  the  following: 

(a)  Curricula  Design  and  Materials 
Development 

The  purpose  of  this  initiative  is  to 
promote  new  and  improved  curricula 
and  materials  to  increase  the  quality  of, 
and  continuously  renew,  the  Nation's 
academic  programs  in  the  food  and 
agricultural  sciences.  The  overall 
objective  is  to  stimulate  the 
development  and  facilitate  the  use  of 
exemplary  education  models  and 
materials  that  incorporate  the  most 
recent  advances  in  subject  matter, 
research  on  teaching  and  learning 
theory,  and  instructional  technolog}'. 
Proposals  may  emphasize:  the 
development  of  courses  of  study,  degree 
programs,  and  instructional  materials; 
the  use  of  new  approaches  to  the  study 
of  traditional  subjects;  or  the 
introduction  of  new  subjects,  or  new 
applications  of  knowledge,  pertaining  to 
the  food  and  agricultural  sciences. 
Examples  include,  but  are  not  limited 
to,  curricula  and  materials  that  promote: 
raising  the  level  of  scholastic 
achievement  of  the  Nation's  graduates 


in  the  food  and  agricultural  sciences, 
addressing  the  special  needs  of 
particular  groups  of  students,  such  as 
minorities,  gifted  and  talented,  or  those 
with  educational  backgrounds  that 
warrant  enrichment,  using  alternative 
instructional  strategies  or 
methodologies,  including  computer- 
assisted  instruction  or  simulation 
modeling,  media  programs  that  reach 
large  audiences  efficiently  and 
effectively,  activities  that  provide 
hands-on  learning  experiences,  and 
educational  programs  that  extend 
learning  beyond  the  classroom,  using 
sound  pedagogy,  particularly  with 
regard  to  recent  research  on  how  to 
motivate  students  to  learn,  retain,  applv. 
and  transfer  knowledge,  skills,  and 
competencies,  and  building  student 
competencies  to  integrate  and 
synthesize  knowledge  from  several 
disciplines. 

(b)  Faculty  Preparation  and 
Enhancement  for  Teaching 

The  purpose  of  this  initiative  is  to 
advance  faculty  development  in  the 
areas  of  teaching  competency,  subject 
matter  expertise,  or  student  recruitment 
and  advising  skills.  Teachers  are  central 
to  education  They  serve  as  models, 
motivators,  and  mentors — the  catalysts 
of  the  learning  process.  Moreover, 
teachers  are  agents  for  developing, 
replicating,  and  exchanging  effective 
teaching  materials  and  methods.  For 
these  reasons,  education  can  be 
strengthened  only  when  teachers  are 
adequately  prepared,  highly  motivated, 
and  appropriately  recognized  and 
rewarded. 

Each  faculty  recipient  of  support  for 
developmental  activities  must  be  an 
"eligible  participant"  as  defined  in  this 
RFA  Examples  of  developmental 
activities  include,  but  are  not  limited  to, 
those  which  enable  teaching  faculty  to: 
Gain  experience  with  recent 
developments  or  irmovative  technology 
relevant  to  their  teaching 
responsibilities,  work  under  the 
guidance  and  direction  of  experts  who 
have  substantial  expertise  in  an  area 
related  to  the  developmental  goals  of  the 
project,  work  with  scientists  or 
professionals  in  government,  industry, 
or  other  colleges  or  universities  to  learn 
new  applications  in  a  field,  obtain 
personal  experience  working  with  new 
ideas  and  techniques,  expand 
competence  with  new  methods  of 
information  delivery,  such  as  computer- 
assisted  or  televised  instruction,  or 
increase  understanding  of  the  special 
needs  of  non-traditional  students  or 
students  from  groups  that  are 
underrepresented  in  the  food  and 
agricultural  sciences  workforce. 


(c)  Instruction  Delivery-  Systems 

The  purpose  of  this  initiative  is  to 
encourage  the  use  of  alternative 
methods  of  delivering  instruction  to 
enhance  the  quality,  effectiveness,  and 
cost  efficiency  of  teaching  programs 
The  importance  of  this  initiative  is 
evidenced  by  advances  in  educational 
research  which  have  substantiated  the 
theory-  that  differences  in  the  learning 
styles  of  students  ohen  require 
alternative  instructional  methodologies. 
Also,  the  rising  costs  of  higher 
education  strongly  suggest  that  colleges 
and  universities  undertake  more  efforts 
of  a  collaborative  nature  in  order  to 
deliver  instruction  which  maximizes 
program  quality  and  reduces 
unnecessar.-  duplication  At  the  same 
time,  advancements  in  know  ledge  and 
technology  continue  to  introduce  new- 
subject  matter  areas  which  warrant 
consideration  and  implementation  of 
innovative  instruction  techniques, 
methodologies,  and  delivery  systems 
Examples  include,  but  are  not  limited 
to:  Use  of  computers,  teleconferencing, 
networking  via  satellite 
communications,  regionalization  of 
academic  programs,  mobile  classrooms 
and  laboratories,  individualized 
learning  centers,  or  symposia,  forums, 
regional  or  national  workshops,  etc. 

(d)  Student  Expenential  Learning 

The  purpose  of  this  initiative  is  to 
further  the  development  of  student 
scientific  and  professional  competencies 
through  experiential  learning  programs 
which  provide  students  with 
opportunities  to  solve  complex 
problems  in  the  context  of  real-world 
situations  Effective  experiential 
learning  is  essential  in  preparing  future 
graduates  to  advance  knowledge  and 
technology,  enhance  quality  of  life, 
conserve  resources,  and  revitalize  the 
Nation's  economic  competitiveness. 
Such  experiential  learning  opportunities 
are  most  effective  when  they  serve  to 
advance  decision-making  and 
conununication  skills  as  well  as 
technological  expertise  Examples 
include,  but  are  not  limited  to.  projects 
which:  Provide  opportunities  for 
students  to  participate  in  research 
projects,  either  as  a  part  of  an  ongoing 
research  project  or  in  a  project  designed 
especially  for  this  program,  provide 
opportunities  for  students  to  complete 
apprenticeships,  internships,  or  similar 
participatory  learning  experiences, 
expand  and  enrich  courses  which  are  of 
a  practicum  nature,  or  provide  career 
mentoring  experiences  that  link 
students  with  outstanding  professionals. 

There  is  no  commitment  by  USD  A  to 
fund  any  particular  application  or  to 
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make  a  specific  number  of  awards. 
Approximately  54,058.000  will  be 
available  to  fund  applications  in  FY 
2002 

C  Definitions 

For  the  purpose  of  this  program,  the 
following  definitions  are  applicable: 

Authorized  departmental  officer 
means  the  Secretary'  or  any  employee  of 
the  Department  with  delegated  authority 
to  issue  or  modif\'  grant  instruments  on 
behalf  of  the  Secretary. 

Authorized  organizational 
representative  means  the  president  or 
chief  executive  officer  of  the  applicant 
organization  or  the  official,  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization, 
who  has  the  authority  to  commit  the 
resources  of  the  organization. 

Budget  period  means  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  reporting  purposes 

Cash  contributions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

Citizen  or  national  of  the  United 
States  means: 

(1)  A  citizen  or  native  resident  of  a 
State;  or, 

(2)  A  person  defined  in  the 
Immigration  and  Nationalitv  Act.  8 
U.SC.  1101(a)(22),  who,  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

When  eligibility  is  claimed  solely  on 
the  basis  of  permanent  allegiance, 
documentary  evidence  from  the 
Immigration  and  Naturalization  Service 
as  to  such  eligibility  must  be  made 
available  to  CSREES  upon  request. 

College  or  University  means  an 
educational  institution  in  anv  State 
which; 

(1)  Admit:;  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  an  associate  degree  or  any 
other  higher  degree  is  awarded; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted  pre- 
accreditation  status  by  such  an  agency 
or  association  that  has  been  recognized 
by  the  Secretary  of  Education  for  the 
granting  of  pre-accreditation  status,  and 


the  Secretary  of  Education  has 
determined  that  there  is  satisfactory 
assurance  that  the  institution  will  meet 
the  accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time. 

Complementary'  project  proposal 
means  a  proposal  for  a  project  which 
involves  coordination  with  one  or  more 
other  projects  for  which  funding  was 
awarded  under  this  program  in  a 
previous  fiscal  year,  or  for  which 
funding  is  requested  under  this  program 
in  the  current  fiscal  year. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Eligible  institution  means  an 
institution  of  higher  education: 

(1)  That  has  an  enrollment  of  needy 
students  as  defined  in  this  section; 

(2)  Except  if  waived  by  the  Secretary 
of  Education,  the  average  educational 
and  general  expenditures  of  which  are 
low.  per  full-time  equivalent 
undergraduate  student,  in  comparison 
with  the  average  educational  and 
general  expenditures  per  full-time 
equivalent  undergraduate  student  of 
institutions  that  offer  similar 
instruction; 

(3)  That  is  legally  authorized  to 
provide,  and  provides  within  the  State, 
an  educational  program  for  which  the 
institution  awards  a  bachelor's  degree; 
or  that  is  a  junior  or  community  college 
as  defined  in  this  section; 

(4)  That  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  determined  by  the  Secretary 
of  Education  to  be  a  reliable  authority  as 
to  the  quality  of  training  offered  or  that 
is,  according  to  such  an  agency  or 
association,  making  reasonable  progress 
toward  accreditation; 

(5)  That  meets  such  other 
requirements  as  the  Secretary  of 
Education  may  prescribe;  and 

(6)  That  is  located  in  a  State. 
The  term  eligible  institution  also 

applies  to  any  branch  of  any  institution 
of  higher  education,  described  by  the 
definition  of  an  eligible  institution,  that 
by  itself  satisfies  the  requirements 
contained  in  clauses  (1)  and  (2)  of  the 
definition  of  an  eligible  institution. 

For  purposes  of  determinating 
whetlier  an  institution  is  an  eligible 
institution,  the  factor  described  under 
clause  (1)  of  the  definition  of  an  eligible 
institution  shall  be  given  twice  the 
weight  of  the  factor  described  under 
clause  (2)  of  the  definition  of  an  eligible 
institution. 

Eligible  participant  means  an 
individual  who:  (1)  Is  a  citizen  or 
national  of  the  United  States,  as  defined 
in  this  section;  or  (2)  is  a  citizen  of  the 
Federated  States  of  Micronesia,  the 


Republic  of  the  Marshall  Islands,  or  the 
Republic  of  Palau.  Where  eligibility  is 
claimed  on  the  basis  of  owing 
permanent  allegiance  to  the  United 
States,  documentary  evidence  from  the 
Immigration  and  Naturalization  Service 
as  to  such  eligibility  must  be  made 
available  to  USDA  upon  request. 

Food  and  agricultural  sciences  means 
basic,  applied,  and  developmental 
research,  extension,  and  teaching 
activities  in  the  food  and  fiber, 
agricultural,  renewable  natural 
resources,  forestry,  and  physical  and 
social  sciences,  in  the  broadest  sense  of 
these  terms,  including  but  not  limited 
to,  activities  relating  to  the  production, 
processing,  marketing,  distribution, 
conservation,  utilization,  consumption, 
research,  and  development  of  food  and 
agriculturally  related  products  and 
services,  and  inclusive  of  programs  in 
agriculture,  natural  resources, 
aquaculture,  forestry,  veterinary 
medicine,  home  economics,  rural 
human  ecology,  and  closely  allied 
disciplines. 

Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

foint  project  proposal  means  a 
proposal  for  a  project,  which  will 
involve  the  applicant  institution  and 
two  or  more  other  colleges,  universities, 
community  colleges,  junior  colleges,  or 
other  institutions,  each  of  which  will 
assume  a  major  role  in  the  conduct  of 
the  proposed  project,  and  for  which  the* 
applicant  institution  will  transfer  at 
least  one-half  of  the  awarded  funds  to 
the  other  institutions  participating  in 
the  project.  Only  the  applicant 
institution  must  meet  the  definition  of 
"eligible  institution  ";  the  other 
institutions  participating  in  a  joint 
project  proposal  are  not  required  to 
meet  the  definition  of  "eligible 
institution",  nor  required  to  meet  the 
definition  of  "college"  or  "university". 

Land-grant  colleges  and  universities 
means  those  institutions  eligible  to 
receive  funds  under  the  Act  of  July  2, 
1862  (12  Stat.  503-505,  as  amended:  7 
U.S.C.  301-305.  307  and  308),  or  the  Act 
of  August  30,  1890  (26  Stat.  417-419,  as 
amended;  7  U.S.C.  321-326  and  328), 
including  Tuskegee  University. 

Matching  or  Cost-sharing  means  that 
portion  of  allowable  project  costs  not 
borne  by  the  Federal  Government, 
including  the  value  of  in-kind 
contributions. 

Peer  reviewers  means  experts  or 
consultants  qualified  by  training  and 
experience  to  give  expert  advice  on  the 
scientific  and  technical  merit  of  grant 
applications  or  the  relevance  of  those 
applications  to  one  or  more  of  the 
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proposal  evaluation  criteria.  Peer 
reviewers  may  be  ad  hoc  or  convened  as 
a  panel. 

Prior  approval  means  wTitten 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer. 

Project  means  the  particular  activity 
within  the  scope  of  the  program 
supported  by  a  grant  award. 

Project  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  Authorized  Departmental  Officer 
who  is  responsible  for  the  direction  and 
management  of  the  project  [also  known 
as  a  principal  investigator  for  research 
activities]. 

Project  period  means  the  total  length 
of  time,  as  stated  in  the  award  document 
and  modifications  thereto,  if  any.  during 
which  Federal  sponsorship  begins  and 
ends. 

Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

State  means  any  one  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia. 

Teaching  means  formal  classroom 
instruction,  laboratory  instruction,  and 
practicum  experience  in  the  food  and 
agricultural  sciences  and  matters  related 
thereto  (such  as  faculty  development, 
student  recruitment  and  services, 
curriculum  development,  instructional 
materials  and  equipment,  and 
innovative  teaching  methodologies) 
conducted  by  colleges  and  universities 
offering  baccalaureate  or  higher  degrees. 

Third  party  in- kind  contributions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  directly 
benefitting  and  specifically  identifiable 
to  a  funded  project  or  program. 

United  States  means  the  several 
States,  the  territories  and  possessions  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia. 

D.  Eligibility 

Applications  may  be  submitted  by 
land-grant  colleges  and  universities  and 
other  U.S.  public  or  private  nonprofit 
colleges  and  universities  offering  a 
baccalaureate  degree  or  any  other  higher 
degree  and  having  a  demonstrable 


capacity  for,  and  a  significant  ongoing 
commitment  to.  the  teaching  of  food  and 
agricultural  sciences  generally  and  to 
the  specific  need  and/or  subject  area(s} 
for  which  a  grant  is  requested. 

For  FY  2002,  this  program  supports 
projects  related  to  strengthening 
undergraduate  teaching  programs  in  any 
subject  matter  area(s)  in  the  food  and 
agricultural  sciences. 

For  FY  2002.  a  maximum  of  two 
grants  may  be  awarded  to  an  institution 
eligible  under  this  program.  This  ceiling 
excludes  any  subcontracts  awarded  to 
an  institution  pursuant  to  other  grants 
issued  under  this  program. 

In  addition,  a  grantee  institution  must 
meet  the  definition  of  a  college  or 
university  as  defined  in  this  RFA  An 
institution  eligible  to  receive  an  award 
under  this  program  includes  a  research 
foimdation  maintained  by  an  eligible 
college  or  university.  For  the  purposes 
of  this  program,  the  individual  branches 
of  a  State  university  system  or  public 
system  of  higher  education  that  are 
separately  accredited  at  the  college  level 
as  degree  granting  institutions,  are 
treated  as  separate  institutions.  Award 
recipients  may  subcontract  to 
organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project. 

E  Indirect  Costs 

Pursuant  to  section  1462  of 
NARETPA,  7  U.S.C.  3310,  indirect  costs 
charged  against  a  competitive  grant 
under  this  program  may  not  exceed  19 
percent  of  the  total  Federal  funds 
provided  under  the  grant  award  An 
alternative  method  of  calculation  of  this 
limitation  is  to  multiply  total  direct 
costs  by  23.456  percent.  Note  that  the 
indirect  cost  limit  of  19  percent  also 
applies  to  matching  funds. 

F.  Matching  Requirements 

A  grant  recipient  is  required  to  match 
the  USDA  funds  awarded  on  a  dollar- 
for-doUar  basis  from  non-Federal 
sources.  (See  Part  III.  B.  12.  c.) 

G.  Funding  Restrictions 

Under  the  Higher  Education 
Challenge  Grants  Program,  the  use  of 
grant  funds  to  plan,  acquire,  or 
construct  a  building  or  facility  is  not 
allowed.  With  prior  approval,  in 
accordance  with  the  cost  principles  set 
forth  in  OMB  Circular  No.  A-21.  some 
grant  funds  may  be  used  for  minor 
alterations,  renovations,  or  repairs 
deemed  necessary  to  retrofit  existing 
teaching  spaces  in  order  to  carry  out  a 
funded  project.  However,  requests  to 
use  grant  funds  for  such  purposes  must 
demonstrate  that  the  alterations, 
renovations,  or  repairs  are  incidental  to 


the  major  purpose  for  which  a  grant  is 
made. 

There  is  no  limit  on  the  number  of 
proposals  any  one  institution  may 
subnut  In  addition,  there  is  no  limit  on 
the  number  of  proposals  which  may  be 
submitted  on  behalf  of  the  same  school, 
college,  or  equivalent  administrative 
unit  within  an  institution. 

H  Tyjies  of  Applications 

In  FV'  2002.  applications  may  be 
submitted  to  the  HEC  as  one  of  the 
following  two  types  of  requests: 

111  ,Vev*-  application  This  is  a  project 
application  that  has  not  been  previously 
submitted  to  the  HEC  Program  All  new- 
applications  will  be  reviewed 
competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  Part  I\'— Review  Process. 

(3j  Resubmitted  application  This  is 
an  application  that  had  previously  been 
submitted  to  the  HEC  Program  but  not 
funded  Project  Directors  (PD's)  must 
respond  to  the  previous  review  panel 
summary  (see  Response  to  Previous 
Review,  Part  ni.B.5).  Resubmitted 
applications  must  be  received  by  the 
relevant  due  dates,  will  be  evaluatedin 
competition  with  other  pending 
applications  in  appropriate  area  to 
which  they  are  assigned,  and  will  be 
reviewed  according  to  the  same 
evaluation  criteria  as  new  applications. 

Part  n — Program  Description 

A  Project  Types 

For  FY  2002.  the  maximum  total 
funds  that  may  be  awarded  to  an 
applicant  under  this  program  are 
$100,000  for  a  regular  submission  and 
5250,000  for  a  joint  submission,  as 
defined  in  this  RFA 

A  funded  project  period  should  be  no 
less  than  eighte€n(18)  months  and  no 
more  than  thirty-six  (36)  months 

B  Program  Area  Description 

The  HEC  Program  supports  projects  in 
any  discipline  of  the  food  and 
agricultural  sciences  education 
Applicants  should  select  one  of  the 
following  codes  which  best  describes 
the  major  academic  discipline 
addressed  by  the  proposal  Enter  this 
code  where  indicated  under  discipline 
on  the  Project  Summan'  Form  (Form 
CSREES-2003)  in  the  proposal 
application  forms  package; 


Discipline 


Code 


General      Food      and      Agncufturai    G 
Sciences       (includes       rnutidisci- 
plinary.  insMution-wide  protects) 

Agnbusiness  Manageme.i!  and  Mar-    M 
keting   (includes   Agnculturai    Eco- 
rwmics).  i 
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Discipline 

Code 

Agriscience  (includes  AgriculturalBI- 

E 

ological  Engineenng). 

Agricultural  Social  Sciences  (includes 

S 

Agricultural  Education.  Agncultural 

Communications,  and  Rural  Soci- 

ology) 

Animal  Sciences     

A 

Aquacutture 

Q 

Conservation  and  Renewable  Natural 

C 

Resources  (includes  Forestry  and 

Ecology /Wetlands) 

Entomology— Animal  

J 

Entomology — Plant 

T 

Environmental        Sciences/Manage- 

L 

ment 

Food  Sctence/Technology  and  Manu- 

F 

factunng  (including  Food  Safety). 

Human  Nutntion                           

N 

Family  and  Consumer  Sciences  (ex- 

H 

clu<les  Human  Nutntion) 

Intematwnal         Education/Research 

1 

(en^ancement  of  US  programs) 

Plant  Sciences  and  Horticulture  (in- 

P 

cluding  Turl  Sciences) 

Related  Biological  Sciences  (includes 

B 

General/Basic  Biotechnology.   Bio- 

chemistry, and  Microbtology). 

Soil  Sciences          

D 

Vetennary  Mecficine/Science 

V 

(W)  Water  Science/Water  Resources 

W 

(including  Water  Quality  and  Wa- 

tershed Management) 

Other  (and  explain)                

0 

Part  ni — Preparation  of  an  Application 

A  Program  Application  Materials 

Program  application  materials  are 
available  at  the  CSREES  Funding 
Opportunities  web  site  (http:// 
www.reeusda  gov/l  700/funding/ 
ourfund.htmj  If  you  do  not  have  access 
to  the  web  page  or  have  trouble 
downloading  material  and  you  would 
like  a  hardcopy,  you  may  contact  the 
Proposal  Services  Unit.  Office  of 
Extramural  Programs.  USDA/CSREES  at 
(202)  401-5048.  When  calling  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  the  RFA  and 
associated  application  forms  for  the 
Higher  Education  Challenge  Grants 
Program.  These  materials  also  may  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  phone  number 
to  psb@reeusda  gov  State  that  you  want 
a  copy  of  the  RFA  and  the  associated 
application  forms  for  Higher  Education 
Challenge  Grants  Program. 

B.  Content  of  Applications 

1 .  General 

Use  the  following  guidelines  to 
prepare  an  application.  Proper 
preparation  of  applications  will  assist 
reviewers  in  evaluating  the  merits  of 
each  application  in  a  systematic, 
consistent  fashion: 


(a)  Prepare  the  application  on  only 
one  side  of  the  page  using  standard  size 
(8  1/2"  X  11")  white  paper,  one-inch 
margins,  typed  or  word  processed  using 
no  type  smaller  than  12  point  font,  and 
single  or  double  spaced.  Use  an  easily 
readable  font  face  (e.g.,  Geneva, 
Helvetica,  Times  Roman). 

fb)  Number  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Description,  including  the 
budget  pages,  required  forms,  and  any 
appendices. 

(c)  Staple  the  application  in  the  upper 
left-hand  comer.  Do  not  bind.  An 
original  and  five  (5)  copies  (six  (6)  total) 
must  be  submitted  in  one  package,  along 
with  two  (2)  additional  copies  of  the 
"Project  Summary,"  Form  CSREES- 
2003,  as  a  separate  attachment. 

(d)  Include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction 

(e)  The  contents  of  the  application 
should  be  assembled  in  the  following 
order: 

(1)  Proposal  Cover  Page  (Form  CSREES- 
2002) 

(2)  Table  of  Contents 

(3)  Project  Summary  (Form  CSREES- 
2003) 

(4)  Response  to  Previous  Review 

(5)  Project  Description 

(6)  References 

(7)  Appendices  to  Project  Description 

(8)  Key  Personnel 

(9)  Collaborative  Arrangements 
(including  Letters  of  Support) 

(10)  Conflict-of-interest  List  (Form 
CSREES-2007) 

(11)  Budget  (Form  CSREES-2004) 

(12)  Budget  Narrative 

(13)  Matching 

(14)  Current  and  Pending  Support  (Form 
CSREES-2005) 

(15)  Assurance  Statement(s)  (Form 
CSREES-2008) 

(16)  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 
(Form  CSREES-2006') 

(17)  Page  B.  Proposal  Cover  Page  (Form 
CSREES-2002),  Personal  Data  on 

Project  Director 

2.  Proposal  Cover  Page  (Form  CSREES- 
2002) 

a.  Page  A 

Each  copy  of  each  grant  application 
must  contain  a  "Proposal  Cover  Page", 
Form  CSREES-2002.  One  copy  of  the 
application,  preferably  the  original, 
must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  PD's  and 
the  authorized  organizational 
representative  (AOR),  the  individual 
who  possesses  the  necessary  authority 
to  commit  the  organization's  time  and 
other  relevant  resources  to  the  project. 
If  there  are  more  than  four  co-PD's  for 


an  application,  please  list  additional  co- 
PD's  on  a  separate  sheet  of  paper  (with 
appropriate  information  and  signature) 
and  attach  to  the  Proposal  Cover  Page 
(Form  CSREES-2002).  Any  proposed  PD 
or  co-PD  whose  signature  does  not 
appear  on  Form  CSREES-2002  or 
attached  additional  sheets  will  not  be 
listed  on  any  resulting  grant  award. 
Complete  both  signatiire  blocks  located 
at  the  bottom  of  the  "Proposal  Cover 
Page"  form.  Please  note  that  Form 
CSREES-2002  is  comprised  of  two 
parts — Page  A  which  is  the  "Proposal 
Cover  Page"  and  Page  B  which  is  the 
"Personal  Data  on  Project  Director." 

Form  CSREES-2002  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  accurately  completed  in  its  entirety, 
especially  the  e-mail  addresses 
requested  in  blocks  4.c.  and  18. c. 
However,  the  following  items  are 
highlighted  as  having  a  high  potential 
for  errors  or  misinterpretations: 

(a)  Type  of  Performing  Organization 
(Block  6A  and  6B).  For  block  6A.  a 
check  should  be  placed  in  the 
appropriate  box  to  identify  the  type  of 
organization  which  is  the  legal  recipient 
named  in  block  1.  Only  one  box  should 
be  checked.  For  block  6B,  please  check 
as  many  boxes  that  apply  to  the 
affiliation  of  the  PD  listed  in  block  16. 

(h)  Title  of  Proposed  Project  (Block  7). 
The  title  of  the  project  must  be  brief 
( 1 40-character  maximum,  including 
spaces),  yet  represent  the  major  thrust  of 
the  effort  being  proposed.  Project  titles 
are  read  by  a  variety  of  nonscientific 
people;  therefore,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of,"  "research  on," 
"education  for,"  or  "outreach  that" 
should  not  be  used. 

(c)  Program  to  Which  You  Are 
Applying  (Block  8).  Enter  Higher 
Education  Challenge  Grants  Program 

(d)  Type  of  Request  (Block  14).  Check 
the  block  for  "New",  or  "Resubmitted" 
(note  that  the  other  award  types  are  not 
supported  by  this  program). 

(e)  Project  Director  (PD)  (Blocks  16- 
19).  Blocks  16-18  are  used  to  identify 
the  PD  and  Block  19  to  identify  co-PD's. 
If  needed,  additional  co-PD's  may  be 
listed  on  a  separate  sheet  of  paper  and 
attached  to  Form  CSREES-2002,  the 
Proposal  Cover  Page,  with  the 
applicable  co-PD  information  and 
signatures.  Listing  multiple  co-PD's, 
beyond  those  required  for  genuine 
collaboration,  is  discouraged. 

(f)  Other  Possible  Sponsors  (Block  21). 
List  the  names  or  acronyms  of  all  other 
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public  or  private  sponsors  including 
other  agencies  within  USDA  to  which 
your  application  has  been  or  might  be 
sent.  In  the  event  you  decide  to  send 
your  application  to  another  organization 
or  agency  at  a  later  date,  you  must 
inform  the  identified  CSREES  program 
contact  as  soon  as  practicable. 
Submitting  your  application  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  submitting 
the  same  (i.e.,  duplicate)  application  to 
another  CSREES  program  is  not 
permissible. 

b.  Page  B 

Page  B  should  be  submitted  only  with 
the  original  signature  copy  of  the 
application  and  should  be  placed  as  the 
last  page  of  the  original  copy  of  the 
application.  This  page  contains  personal 
data  on  the  PD(s).  CSREES  requests  this 
information  in  order  to  monitor  the 
operation  of  its  review  and  awards 
processes.  This  page  will  not  be 
duplicated  or  used  during  the  review 
process.  Please  note  that  failure  to 
submit  this  information  will  in  no  way 
affect  consideration  of  your  application. 

3.  Table  of  Contents 

For  consistency-  and  ease  in  locating 
information,  each  application  must 
contain  a  detailed  Table  of  Contents 
immediately  following  the  proposal 
cover  page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
component  of  the  application.  Page 
numbering  should  begin  with  the  first 
page  of  the  Project  Description. 

4.  Project  Summary  (Form  CSREES- 
2003) 

The  application  must  contain  a 
"Project  Summar\'.  "  Form  CSREES- 
2003.  The  summar\'  should  be 
approximately  250  words,  contained 
within  the  box.  placed  immediately 
after  the  Table  of  Contents,  and  not 
numbered.  The  names  and  affiliated 
organizations  of  all  PD's  and  co-PD's 
should  be  listed  on  this  form,  in 
addition  to  the  title  of  the  project.  The 
summary  should  be  a  self-contained, 
specific  description  of  the  activity  to  be 
undertaken  and  should  focus  on: 
Overall  project  goal(s)  and  supporting 
objectives:  plans  to  accomplish  project 
goal(s);  measurable  anticipated  project 
outcomes  or  products:  and  relevance  of 
the  project  to  the  goals  of  the  HEC 
Program.  The  importance  of  a  concise, 
informative  Project  Summar\'  cannot  be 
overemphasized.  If  there  are  more  than 
four  co-PD's  for  an  application,  please 
list  additional  co-PD's  on  a  separate 
sheet  of  paper  (with  appropriate 
information)  and  attach  to  the  Project 
Summary  (Form  CSREES-2003). 


5  Response  to  Previous  Review 

If  the  proposal  is  a  resubmission. 
Project  Directors  (PDs)  must  respond  to 
the  previous  panel  summary  on  no  more 
than  one  page,  titled  "RESPONSE  TO 
PREVIOUS  REVTEVV.  In  this  section,  a 
clear  statement  acknowledging 
comments  from  the  previous  reviewers, 
indicating  revisions,  rebuttals,  etc.,  that 
can  positively  influence  the  review  of 
the  proposal  should  be  made  Further, 
the  resubmitted  proposal  should  clearlv 
indicate  changes  that  have  been  made  in 
the  Project  Description,  Resubmitted 
proposals  will  be  reviewed 
competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  Part  FV' — Review  Process. 

This  requirement  only  applies  to 
"Resubmitted  Applications"  and 
"Resubmitted  Renewal  Applications"  as 
described  under  Part  I.  H,  "Types  of 
Applications."  Project  Directors  (PD's) 
must  respond  to  the  previous  review- 
panel  summarv  on  no  more  than  one 
page,  titled  "RESPONSE  TO  PREVIOUS 
REVIEW."  which  is  to  be  placed  directly 
after  the  "Project  Summary,"  Form 
CSREES-2003. 

6.  Project  Description 

Please  Note:  The  Project  Description 
shall  not  exceed  twenty  (20)  pages  of 
written  text  and  up  to  five  (5)  additional 
pages  for  figures  and  tables.  This 
maximum  (25  pages)  has  been 
established  to  ensure  fair  and  equitable 
competition  (Note:  to  facilitate  proposal 
review  and  evaluation,  the  applicant  is 
advised  to  include  the  following 
underlined  wording  as  headings  in  the 
proposal  narrative,  followed  by  the 
applicant's  response  for  each  item.)  The 
Project  Description  must  include  all  of 
the  following: 

(1)  Potential  for  Advancing  the  Quality 
of  Education 

(a)  Identification  of  Targeted  Seed 
Area(sl.  Clearly  identif\-  and  explain  the 
proposed  project's  Targeted  Need 
Area(s)  from  those  described  in  Part  I 

B.  of  this  RFA. 

(b)  Project  Justification.  Clearly  state 
the  specific  instructional  problem  or 
opportunity  to  be  addressed  Describe 
how  and  by  whom  the  focus  and  scope 
of  the  project  were  determined 
Summarize  the  body  of  knowledge 
which  substantiates  the  need  for  the 
proposed  project.  Discuss  how  the 
project  will  be  of  value  at  the  State, 
regional,  national,  or  international 
level(s).  Describe  any  ongoing  or 
recently  completed  significant  activities 
related  to  the  proposed  project  for 
which  previous  funding  was  received 
under  this  program. 


(c)  Innovation.  Describe  the  proposal's 
creative  approach  to  improving  the 
quality  of  food  and  agricultural  sciences 
higher  education. 

(d)  Muhidisciplinary  focus  Indicate 
where  the  project  is  relevant  to  multiple 
disciplines  in  the  food  and  agncultural 
sciences  or  with  other  academic 
curricula.  Also,  discuss  whether  the 
project  may  be  adapted  by,  or  ser\-e  as 

a  model  for.  other  institutions, 

(2)  Proposed  Approach 

(a)  Objectives  Cite  and  discuss  the 
specific  project  objectives  to  be 
accomplished. 

(b)  Plan  of  operation.  Describe 
procedures  for  accomplishing  the 
objectives  of  the  project. 

(c)  Time  line  Identify  all  important 
project  milestones  and  dates  as  they 
relate  to  project  start-up,  execution, 
evaluation,  dissemination,  and  close- 
out. 

(d)  Evaluation  plans  Provide  a  plan 
for  evaluating  the  accomplishment  of 
stated  objectives,  products  and 
outcomes  during  the  conduct  of  the 
project.  Indicate  the  criteria,  and 
corresponding  weight  of  each,  to  be 
used  in  the  evaluation  process,  describe 
any  data  to  be  collected  and  analyzed, 
and  explain  the  methodology  that  will 
be  used  to  determine  the  extent  to 
which  the  needs  underlying  the  project 
are  met.  Demonstrate  that  the  project's 
impact  on  improving  education  will  be 
evaluated. 

le)  Dissemination  plans  Discuss  the 
commitment  to  disseminate  projert 
results  and  products  Identify-  target 
audiences  and  explain  methods  of 
communication. 

(f)  Products,  results  and  measurable 
outcomes.  Explain  the  expected 
products,  results,  and  their  potential 
impact  (outcome)  on  strengthening  food 
and  agricultural  sciences  higher 
education  in  the  United  States 

(g)  Partnerships  and  collaborative 
efforts  Explain  how  the  project  will 
maximize  partnership  ventures  and 
collaborative  efforts  to  strengthen  food 
and  agricultural  sciences  higher 
education  (e.g..  involvement  of  faculty 
in  related  disciplines  at  the  same 
institution,  joint  projects  with  other 
colleges  or  universities,  or  cooperative 
activities  with  business  or  industr\'). 
Also  explain  how  it  will  stimulate 
academia,  the  States,  or  the  private 
sector  to  join  with  the  Federal  partner 
in  enhancing  food  and  agricultural 
sciences  higher  education  Provide 
evidence,  via  letters  from  the  parties 
involved,  that  arrangements  necessary 
for  collaborative  partnerships  or  joint 
initiatives  have  been  discussed  and 
realistically  can  be  expected  to  come  to 
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fruition,  or  actuallv  havp  been  finalized 
contingent  on  an  award  under  this 
program.  Letters  must  be  signed  by  an 
official  who  has  the  authority  to  commit 
the  resources  of  the  organization.  Such 
letters  should  be  referenced  in  the 
Project  Description,  but  the  actual 
letters  should  be  included  in  the 
Appendix  section  of  the  proposal.  Anv 
potential  conflict(s)  of  interest  that 
might  result  from  the  proposed 
collaborative  arrangements  must  be 
discussed  in  detail. 

(3)  Key  Personnel 

In  addition  to  the  required  separate 
vitae  for  each  PD.  discuss  the  specific 
attributes  and  project  responsibilities  of 
each  key  person  associated  with  the 
project. 

(4)  Institutional  commitment  and 
resources 

(a)  Institutional  commitment.  Discuss 
the  institution's  commitment  to  the 
project.  Discuss  how  the  benefits  to  be 
derived  from  the  project  will  transcend 
the  applic.int  institution  or  the  grant 
period  For  example,  substantiate  that 
the  institution  attributes  a  high  priority 
til  the  project,  discuss  how  the  project 
will  contribute  to  the  at:hievement  of 
the  institution's  long-term  (five-  to  ten- 
year)  goals,  explain  how  the  project  will 
help  satisfy-  the  institution's  high- 
priority  objectives,  or  show  how  this 
project  is  linked  to  and  supported  by  the 
institution's  strategic  plan. 

(b)  Institutional  resources.  Document 
the  commitment  of  institutional 
resources  to  the  project,  and  show  that 
the  institutional  resources  to  be  made 
available  to  the  project,  when  combined 
with  the  support  requested  from  USDA. 
will  be  adequate  to  carr>'  out  the 
activities  of  the  project.  Discuss 
institutional  facilities,  equipment, 
c:omputer  services,  and  other 
apprf)pridte  resources  available  to  the 
prcjject. 

!c)  Continuation  plans.  Discuss  the 
likelihood  of,  or  plans  for,  continuation 
or  expansion  of  the  project  beyond 
USDA  support.  For  example,  does  the 
institution's  long-range  budget  or 
academic  plan  provide  for  the  realistic 
continuatiim  or  expansion  of  the 
initiative  undertaken  by  this  project 
after  the  end  of  the  grant  period,  are 
plans  for  eventual  self-support  built  into 
the  project,  are  plans  being  made  to 
institutionalize  the  program  if  it  meets 
with  success,  and  are  there  indications 
of  other  continuing  non-Federal 
support? 

(5)  Budget  and  Cost-Effectiveness 

(a)  Budget  In  addition  to  the  separate 
required  budget  page  and  budget 


narrative  forms,  discuss  how  the  budget 
specifically  supports  the  proposed 
project  activities.  Explain  how  such 
budget  items  as  professional  or 
technical  staff  time  and  salary,  travel, 
equipment,  etc.,  are  necessary  and 
reasonable  to  achieve  project  objectives. 
Justify-  that  the  total  budget,  including 
funds  requested  from  USDA  and  any 
matching  support  provided,  are 
allocated  between  the  applicant  and  anv 
collaborating  institution,  and  will  be 
adequate  to  carry  out  the  activities  of 
the  project.  Provide  a  summary  of 
sources  and  amounts  of  all  third  party 
matching  support. 

(b)  Cost-effectiveness.  Justify  the 
project's  cost-effectiveness.  Show  how 
the  project  maximizes  the  use  of  limited 
resources,  optimizes  educational  value 
for  the  dollar,  achie\es  economies  of 
scale,  or  leverages  additional  funds  For 
example,  discuss  how  the  project  has 
the  potential  to  generate  a  critical  mass 
of  expertise  and  activity  focused  on  a 
targeted  need  area,  or  to  promote 
coalition  building  that  could  lead  to 
future  ventures. 

7.  References 

All  references  to  works  cited  should 
be  complete,  including  titles  and  all  co- 
authors, and  should  conform  to  an 
acceptable  journal  format.  References 
are  not  considered  in  the  page- 
limitation  for  the  Project  Description. 

8.  Appendices  to  Project  Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  project.  The  addition  of 
appendices  should  not  be  used  to 
circumvent  the  text  and/or  figures  and 
tables  page  limitations. 

9.  Key  Personnel 

The  following  should  be  included,  as 
applicable: 

(a)  The  roles  and  responsibilities  of 
each  PD  and/or  collaborator  should  be 
clearly  described;  and 

(b)  Vitae  of  the  PD  and  each  co-PD, 
senior  associate,  and  other  professional 
personnel.  This  section  should  include 
vitae  of  all  key  persons  who  are 
expected  to  work  on  the  project, 
whether  or  not  CSREES  funds  are 
sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  each 
in  length,  excluding  publications 
listings.  The  vitae  should  include  a 
presentation  of  academic  and  research 
credentials,  as  applicable,  e.g.,  earned 
degrees,  teaching  experience, 
employment  history,  professional 
activities,  honors  and  awards,  and 
grants  received.  A  chronological  list  of 
all  publications  in  refereed  journals 
during  the  past  four  (4j  years,  including 


those  in  press,  must  be  provided,  as 
applicable,  for  each  project  member  for 
whom  a  curriculum  vitae  is  provided. 
Also  list  only  those  non-refereed 
technical  publications  that  have 
relevance  to  the  proposed  project.  All 
authors  should  be  listed  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

10.  Collaborative  Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  others,  such 
arrangements  should  be  fully  explained 
and  justified.  If  the  consultant(s)  or 
collaborator(s)  are  known  at  the  time  of 
application,  a  vitae  or  resume  should  be 
provided.  In  addition,  evidence  (e,g., 
letter  of  support)  should  be  provided 
that  the  collaborators  involved  have 
agreed  to  render  these  services.  The 
applicant  also  will  be  required  to 
provide  additional  information  on 
consultants  and  collaborators  in  the 
budget  portion  of  the  application.  See 
instructions  in  the  application  forms  for 
completing  Form  CSREES-2004, 
Budget. 

11.  Conflict-of-interest  List  (Form 
CSREES-2007) 

A  "Conflict-of-interest  List,"  Form 
CSREES-2007,  must  be  provided  for  all 
individuals  who  have  submitted  a  vitae 
in  response  to  item  9.(b)  of  this  part. 
Each  Form  CSREES-2007  should  list 
alphabetically,  by  the  last  names,  the 
full  names  of  the  individuals  in  the 
following  categories:  (a)  All  co-authors 
on  publications  within  the  past  four 
years,  including  pending  publications 
and  submissions;  (b)  all  collaborators  on 
projects  within  the  past  four  years, 
including  current  and  planned 
collaborations;  (c)  all  thesis  or 
postdoctoral  advisees/advisors  within 
the  past  four  years;  and  (d)  all  persons 
in  your  field  with  whom  you  have  had 
a  consulting  or  financial  arrangement 
within  the  past  four  years,  who  stand  to 
gain  by  seeing  the  project  funded.  This 
form  is  necessarv'  to  assist  program  staff 
in  excluding  from  application  review 
those  individuals  who  have  conflicts  of 
interest  with  the  personnel  in  the  grant 
application.  The  program  contact  must 
be  informed  of  any  additional  conflicts 
of  interest  that  arise  after  the  application 
is  submitted. 
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12.  Budget  (Form  CSREES-2004) 

a.  General 

(1)  Budget  Form 

Prepare  the  Budget,  Form  CSREES- 
2004,  in  accordance  with  instructions 
provided  with  the  application  forms.  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
cumulative  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  project  period.  The  budget  form 
may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  statutes, 
regulations,  and  Federal  cost  principles, 
and  these  program  guidelines,  and  can 
be  justified  as  necessary  for  the 
successful  conduct  of  the  proposed 
project.  Applicants  also  must  include  a 
budget  narrative  to  justify  their  budget 
requests  (see  section  b.  below.) 

(2)  Matching 

Contributions  toward  the  match  from 
the  institution  should  be  identified  in 
the  column  "Non-Federal  Proposed  Cost 
Sharing/Matching  Funds  "  on  the  Budget 
Form  (Form  CSREES-2004).  Cash 
contributions  of  the  institution  and 
third  parties  as  well  as  non-cash 
contributions  should  be  identified  on 
Line  P.,  as  appropriate,  of  Form 
CSREES-2004  and  described  in  the 
budget  narrative.  Any  cost  sharing 
commitments  specified  in  the  proposal 
will  be  referenced  and  included  as  a 
condition  of  an  award  resulting  from 
this  aruiouncement.  Any  cost  sharing 
commitments  to  the  proposed  grant 
must  have  a  signed  letter  from  the 
committing  organization's  Authorized 
Organizational  Representative  (AOR) 
and  countersigned  by  the  recipient's 
AOR.  The  letter  must  state  the  total 
dollar  amount  intended  for  the 
proposed  project  and  whether  the 
contribution  is  cash  or  in-kind.  If  the 
contribution  is  to  be  split  between  cash 
and  in-kind,  the  exact  dollar  amount  for 
each  category  must  be  clearly  stated. 
The  contribution  should  also  clearly 
state  the  budget  categories  that  the 
contributed  dollars  should  be  applied  to 
and  clearly  state  the  individual  items  of 
in-kind  contributions. 

b.  Budget  Narrative 

All  budget  categories,  with  the 
exception  of  Indirect  Costs,  for  which 
support  is  requested,  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  Budget  form. 


c.  Matching  Funds 

Proposals  should  include  written 
verification  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(a)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  AORs  of  the  donor  organization  and 
the  applicant  organization,  which  must 
include:  (1)  The  name,  address,  and 
telephone  number  of  the  donor;  (2)  the 
name  of  the  applicant  organization;  (3) 
the  title  of  the  project  for  which  the 
donation  is  made;  (4)  the  dollar  amount 
of  the  cash  donation;  and  (5)  a  statement 
that  the  donor  will  pay  the  cash 
contribution  during  the  grant  period; 
and 

(b)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  AORs  of  the  donor  organization 
and  the  applicant  organization,  which 
must  include:  (1)  The  name,  address, 
and  telephone  number  of  the  donor;  (2) 
the  name  of  the  applicant  organization; 
(3)  the  title  of  the  project  for  which  the 
donation  is  made;  (4)  a  good  faith 
estimate  of  the  current  fair  market  value 
of  the  third  party  in-kind  contribution; 
and  (5)  a  statement  that  the  donor  will 
make  the  contribution  during  the  grant 
period. 

The  sources  and  amount  of  all 
matching  support  from  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
following  the  Budget  Narrative.  All 
pledge  agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support 

The  value  of  applicant  contributions 
to  the  project  shall  be  established  in 
accordance  with  applicable  cost 
principles.  Applicants  should  refer  to 
0MB  Circular  A-21,  Cost  Principles  for 
Educational  Institutions,  for  further 
guidance  and  other  requirements 
relating  to  matching  and  allowable 
costs.  Contributions  toward  the  match 
from  the  institution  should  be  identified 
in  the  column  "Non-Federal  Proposed 
Cost  Sheiring/Matching  Funds  "  on  the 
Budget  Form  (Form  CSREES-2004). 

Any  cost  sharing  commitments 
specified  in  the  proposal  will  be 
referenced  and  included  as  a  condition 
of  an  award  resulting  from  this 
announcement. 

13.  Current  and  Pending  Support  (Form 
CSREES-2005) 

All  applications  must  contain  Form 
CSREES-2005  listing  other  current 
public  or  private  support  (including  m- 


house  support)  to  which  personnel  (i.e.. 
individuals  submitting  a  vitae  in 
response  to  item  9  (b)  of  this  part) 
identified  in  the  application  have 
committed  portions  of  their  time. 
whether  or  not  salar\-  support  for 
person(s)  involved  is  included  in  the 
budget.  Please  follow  the  instructions 
provided  on  this  form  Concurrent 
submission  of  identical  or  similar 
applications  to  the  possible  sponsors 
will  not  prejudice  application  review  or 
evaluation  by  the  CSREES  However,  an 
application  that  duplicates  or  overlaps 
substantially  with  an  application 
already  reviewed  and  funded  (or  to  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program  Please  note  that  the  project 
being  proposed  should  be  included  in 
the  pending  section  of  the  form. 

14.  Assurance  Statement(s)  (Form 
CSREES-2008) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurances,  supporting 
documentation,  etc..  before  funding  can 
be  approved  for  the  project  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project, 
applications  involving  any  of  the 
following  elements  must  comply  with 
the  additional  requirements  as 
applicable 

a  Recombinant  DNA  or  RNA  Research 

As  stated  in  7  CFR  part 
3015.205(bK3J,  all  key  personnel 
identified  in  the  application  and  all 
endorsing  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled, 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules."  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
you  must  so  indicate  by  checking  the 
"yes  "  box  in  Block  20  of  Form  CSREES- 
2002  (the  Proposal  Cover  Page)  and  by 
completing  Section  A  of  Form  CSREES- 
2008.  For  applicable  applications 
recommended  for  funding.  Institutional 
Biosafety  Committee  approval  is 
required  before  CSREES  funds  will  be 
released.  Please  refer  to  the  application 
forms  for  further  instructions. 

b.  Animal  Care 

Responsibility  for  the  humane  care 
and  treatment  of  live  vertebrate  animals 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Where  a  project  involves  the  use  of 
living  vertebrate  animals  for 
experimental  purposes,  all  key 
personnel  identified  in  an  application 
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and  all  endorsing  officials  of  the 
proposing  organization  are  required  to 
comply  with  the  applicable  provisions 
of  the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2131  ef  seq.].  and  the 
regulations  promulgated  thereunder  bv 
the  Secretary-  in  9  CFR  Parts  1,  2.  3.  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  your 
project  will  involve  these  animals,  vou 
should  check  "ves  '  in  block  20  of  Form 
CSREES-2002  and  complete  Section  B 
of  Form  CSREES-2008.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animal.s  results  in  a  grant 
award,  funds  will  be  released  only  after 
the  Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project. 
Please  refer  to  the  application  forms  for 
further  instructions. 

c.  Protection  of  Human  Subjects 

Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  anv  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act.  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  promulgated  bv  the 
Department  under  7  CFR  part  Ic.  If  you 
propose  to  use  human  subjects  in  your 
project,  you  should  check  the  "yes"  box 
in  Block  20  of  Form  CSREES-2602  and 
complete  Section  C  of  Form  CSREES- 
2008.  Please  refer  to  the  application 
forms  for  additional  instructions. 

15.  Certifications 

Note  that  by  signing  Form  CSREES- 
2002  the  applicant  is  providing  the 
certifications  required  bv  7  CFR  part 
3017.  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
and  7  CFR  part  3018,  regarding 
Lobbving,  The  certification  forms  are 
included  in  the  application  package  for 
informational  purposes  only.  These 
forms  should  not  be  submitted  with  the 
application  since  by  signing  Form 
CSREES-2002  your  organization  is 
providing  the  required  certifications.  If 
the  project  will  involve  a  subcontractor 
or  consultant,  the  subcontractor/ 
consultant  should  submit  a  Form  AD- 
1048,  Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
C^overed  Transactions,  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

16.  Compliance  With  the  National 
Environmental  Policy  Act  [NEPAJ  IForm 
CSREES-2006) 

As  outlined  in  7  CFR  part  3407  (the 
Cooperative  State  Research,  Education, 


and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessaA';  therefore.  Form 
CSREES-2006,  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
application  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  applicants  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion{s)  must  be  identified. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect, 

C.  Submission  of  Applications 

1.  When  To  Submit  (Deadline  Date) 

Applications  must  be  received  by 
COB  on  February  11,  2002.  (5  p.m 
Eastern  Time).  Applications  received 
after  this  deadline  will  not  be 
considered  for  funding. 

2.  What  To  Submit 

An  original  and  five  (5)  copies  must 
be  submitted.  In  addition  submit  two  (2) 
copies  of  the  application's  Project 
Summary.  All  copies  of  the  application 
and  the  Project  Summary  must  be 
submitted  in  one  package. 

3.  Where  To  Submit 

Applicants  are  strongly  encouraged  to 
submit  completed  applications  via 
overnight  mail  or  delivery  service  to 
ensure  timely  receipt  by  the  USDA.  The 
address  for  hand-delivered  applications 
or  applications  submitted  using  an 
express  mail  or  overnight  courier 
service  is:  Higher  Education  Challenge 
Grants  Program;  c/o  Proposal  Services 
Unit;  Cooperative  State  Research. 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  Room  1307, 


Waterfront  Centre;  800  9th  Street.  SW.; 
Washington.  DC  20024;  Telephone: 
(202) 401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Higher  Education  Challenge 
Grants  Program;  c/o  Proposal  Services 
Unit;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue.  SW.; 
Washington,  DC  20250-2245. 

D.  Acknowledgment  of  Applications 

The  receipt  of  all  applications  will  be 
acknowledged  by  e-mail.  Therefore, 
applicants  are  strongly  encouraged  to 
provide  accurate  e-mail  addresses, 
where  designated,  on  the  Form 
CSREES-2002.  If  the  applicants  e-mail 
address  is  not  indicated.  CSREES  will 
acknowledge  receipt  of  the  application 
by  letter. 

If  the  applicant  does  not  receive  an 
acknowledgment  within  60  days  of  the 
submission  deadline,  please  contact  the 
program  contact.  Once  the  application 
has  been  assigned  an  application 
number,  please  cite  that  number  on  all 
future  correspondence. 

Part  rv — Review  Process 

A.  General 

Each  application  will  be  evaluated  in 
a  2-part  process.  First,  each  application 
will  be  screened  to  ensure  that  it  meets 
the  administrative  requirements  as  set 
forth  in  this  RFA.  Second,  applications 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  review  panel. 

Reviewers  will  be  selected  based 
upon  training  and  experience  in 
relevant  scientific,  extension,  or 
education  fields,  taking  into  account  the 
following  factors:  (a)  The  level  of 
relevant  formal  scientific,  technical 
education,  or  extension  experience  of 
the  individual,  as  well  as  the  extent  to 
which  an  individual  is  engaged  in 
relevant  research,  education,  or 
extension  activities;  (b)  the  need  to 
include  as  reviewers  experts  from 
various  areas  of  specialization  within 
relevant  scientific,  education,  or 
extension  fields;  (c)  the  need  to  include 
as  reviewers  other  experts  (e.g., 
producers,  range  or  forest  managers/ 
operators,  and  consumers)  who  can 
assess  relevance  of  the  applications  to 
targeted  audiences  and  to  program 
needs;  (d)  the  need  to  include  as 
reviewers  experts  from  a  variety  of 
organizational  types  (e.g.,  colleges, 
universities,  industry,  state  and  Federal 
agencies,  private  profit  and  non-profit 
organizations)  and  geographic  locations; 
(e)  the  need  to  maintain  a  balanced 
composition  of  reviewers  with  regard  to 
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minority  and  female  representation  and 
an  equitable  age  distribution;  and  (f)  the 
need  to  include  reviewers  who  can 
judge  the  effective  usefulness  to 
producers  and  the  general  public  of 
each  application. 

B.  Evaluation  Criteria 

The  evaluation  criteria  and  weights 
below  will  be  used  in  reviewing 
applications  submitted  in  response  to 
this  RFA: 

1.  Potential  for  Advancing  the  Quality  of 
Education  (30  Points) 

This  criterion  is  used  to  assess  the 
likelihood  that  the  project  will  have  an 
impact  on  the  quality  of  food  and 
agricultural  sciences  higher  education 
by  promoting  and  strengthening 
institutional  capacities  to  meet  clearlv 
documented  State,  regional,  multi-state, 
national,  or  international  needs. 
Elements  include  identification  of  need 
area(s).  justification  for  the  project, 
innovation  (creative  programs,  material 
or  curricula),  and  a  multidisciplinary 
focus. 

2.  Proposed  Approach  (25  Points) 

This  criterion  relates  to  the  soundness 
of  the  proposed  approach  and  includes 
objectives  (achievable,  logical,  based 
upon  review  of  literature),  methodology, 
plan  of  operation  (managerially, 
educationally,  andyor  scientifically 
sound),  time  line,  evaluation  (specific 
procedures  that  ensure  measurable 
outcomes  and  impac"ts  are  assessed)  and 
dissemination  plans  (commitment  to 
submit  results  or  products  to  a  peer 
review  by  the  academic  community 
and/or  to  share  results  or  products  by 
electronic  communications, 
conferences,  workshops,  or  other  similar 
means),  expected  products,  results  and 
measurable  outcomes,  and  partnerships 
and  collaborative  efforts  (enhanced 
coordination  and/or  new  linkages). 

3.  Key  Personnel  (20  Points) 

This  criterion  relates  to  the  adequacy 
of  the  nimiber  and  qualifications  of  the 
key  persons  who  will  carry  out  the 
project. 

4.  Institutional  Commitment  and 
Resources  (15  Points) 

This  criterion  relates  to  the 
institution's  commitment  to  the  project, 
the  adequacy  of  institutional  resources 
(administrative,  facilities,  equipment 
and/or  materials)  available  to  carry  out 
the  project,  and  continuation  plans 
ensuring  the  project  maintains  its 
impact  once  funding  expires. 


5.  Budget  and  Cost-Effectiveness  (10 

Points) 

This  criterion  relates  to  the  extent  to 
which  the  total  budget  adequately 
supports  the  project  and  is  cost- 
effective.  Elements  considered  include 
the  necessity  and  reasonableness  of 
costs  to  carry  out  project  activities  and 
achieve  project  objectives;  the 
appropriateness  of  budget  allocations 
between  the  applicant  and  any 
collaborating  institution(s);  the 
adequacy  of  time  committed  to  the 
project  by  key  project  personnel;  and 
the  degree  to  which  the  project 
maximizes  the  use  of  limited  resources, 
optimizes  educational  value  for  the 
dollar,  achieves  economies  of  scale, 
leverages  additional  funds  (identify 
non-Federal  matching  support), 
includes  sound  quality-control 
measures,  and  focuses  expertise  and 
activity  on  targeted  educational  areas 

C.  Conflicts  of  Interest  and 
Confidentiality 

During  the  peer  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts  of 
interest  that  may  impact  review  or 
evaluation.  For  the  purpose  of 
determining  conflicts  of  interest,  the 
academic  and  administrative  autonomy 
of  an  institution  shall  be  determined  by 
reference  to  the  2002  Higher  Education 
Directory,  published  by  Higher 
Education  Publications.  Inc  ,  6400 
Arlington  Boulevard,  Suite  648,  Falls 
Church.  Virginia  22042  Phone:  (703) 
532-2300.  Web  site:  http:// 
www.hepinc.com 

Names  of  submitting  institutions  and 
individuals,  as  well  as  application 
content  and  peer  evaluations,  will  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  panelists  will  be  made 
available  in  such  a  way  that  the 
panelists  cannot  be  identified  with  the 
review  of  any  particular  application. 

Part  V— Grant  Awards 

A.  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSRJEES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
applications  are  judged  most 
meritorious  under  the  procedures  set 
forth  in  this  RFA.  The  date  specified  by 
the  awarding  officieil  of  CSREES  as  the 
effective  date  of  the  grant  shall  be  no 


later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  .Ml  funds  granted 
by  CSREES  under  this  RFA  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department  s  assistance 
regulations  (parts  3015  and  3019  of  7 
CFR). 

B  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  RF.^.  if  such  information  has  not 
been  provided  previously  under  this  or 
another  CSREES  program  CSREES  will 
provide  copies  ol  forms  recommended 
for  use  in  fulfilling  these  requirements 
as  part  of  the  preaward  process 
Although  an  applicant  may  be  eligible 
based  on  its  status  as  one  of  these 
entities,  there  are  factors  which  may 
exclude  an  applicant  from  receiving 
Federal  financial  and  nonfinancial 
assistance  and  benefits  under  this 
program  (eg  .  debarment  or  suspension 
of  an  individual  involved  or  a 
determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

C  Grant  Award  Document  and  Notice  of 
Grant  Award 

The  grant  award  dociunent  shall 
include  at  a  minimum  the  following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
applications; 

l2)  Title  of  project; 

(3)  Name(s)  and  institutionls)  of  PD's 
chosen  to  direct  and  control  approved 
activities: 

(4)  Identif\ing  grant  number  assigned 
by  the  Department, 

(5)  Project  period.  specif\mg  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(6)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
.administrator  during  the  project  period; 
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(7)  Legal  authoritv(ies)  under  which 
the  grant  is  awarded: 

(8)  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number; 

(9)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  nf  the 
grant  award;  and 

(10)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will  , 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  iii  the  grant  award  document 

Part  VI — Additional  Information 

A   Access  To  Review  Intnrmation 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  summary  of 
the  panel  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 

B.  Use  of  Funds:  Changes 

1.  Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 

the  grant  state  otherwise,  the  grantee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  grant  hinds. 

2.  Changes  in  Project  Plans 

a.  The  permissible  changes  by  the 
grantee,  PD(si,  or  other  kev  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
.-limilar  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  or  the  PD(s)  is 
uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the 
.Authorized  Departmental  Officer  (ADO) 
for  a  final  determination  The  ADO  is 
the  signatory  of  the  award  document 
not  the  program  contact 

b.  Changes  in  approved  goals  or 
objectives  shall  be  requested  bv  the 
grantee  and  approved  in  writing  bv  the 
.■\DO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  kev  project 
personnel  shall  be  requested  bv  the 
grantee  and  approved  in  writing  b\  the 
.\DO  prior  to  effecting  such  changes 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 


payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  bv  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  grant. 

e  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSFIEES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  mav  he  necessarv 
to  complete  or  fulfill  the  purposes  of  an 
approved  project,  but  in  no  case  shall 
the  total  project  period  exceed  five 
years.  Any  extension  of  time  shall  be 
conditioned  upon  prior  request  bv  the 
grantee  and  approval  in  writing  by  the 
ADO.  unless  prescribed  otherwise  in  the 
terms  and  conditions  of  a  grant. 

f.  Changes  m  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
m  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  FecJeral  cost 
principles.  Departmental  regulations,  or 
grant  award. 

C  Expected  Program  Outputs  and 
Reporting  Requirements 

(a)  During  the  tenure  of  a  grant. 
project  directors  are  invited  to  attend  at 
least  one  national  project  directors 
meeting,  if  offered,  in  Washington,  DC, 
or  any  other  announced  location.  The 
purpose  of  the  meeting  will  be  to 
disc:uss  project  and  grant  management, 
opportunities  for  collaborative  efforts, 
future  directions  for  education  reform, 
and  opportunities  to  enhance 
dissemination  of  exemplarv  end 
products/results, 

(b)  An  Annual  Performance  Report 
must  be  submitted  to  the  I'SDA  program 
contact  person  within  90  davs  after  the 
completion  of  the  first  year  of  the 
project  and  annually  thereafter  during 
the  life  of  the  grant.  Generallv.  the 
Annual  Performance  Reports  should 
include  a  summary  of  the  overall 
progress  toward  project  objectives, 
current  problems  or  unusual 
developments,  the  next  vears  activities, 
and  any  other  information  that  is 
pertinent  to  the  ongoing  project  or 
which  mav  be  specified  in  the  terms  and 
conditions  of  the  award. 

(c)  A  Final  Performance  Report  must 
be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
expiration  date  of  the  project.  The 
expiration  date  is  specified  in  the  award 
doc:um8nts  and  modifications  thereto,  if 
any  Generally,  the  Final  Performance 
Report  shoulci  be  a  summarv  of  the 
completed  project,  including:  a  review 


of  project  objectives  and 
accomplishments;  a  description  of  anv 
products  and  outcomes  resulting  from 
the  project;  activities  undertaken  to 
disseminate  products  and  outcomes; 
partnerships  and  collaborative  ventures 
that  resulted  from  the  project:  future 
initiatives  that  are  planned  as  a  result  of 
the  project;  the  impact  of  the  project  on 
the  project  director(s),  students,  the 
departments,  the  institution,  and  the 
food  and  agricultural  sciences  higher 
education  system:  and  data  on  project 
personnel  and  beneficiaries.  The  Final 
Performance  Report  should  be 
accompanied  by  samples  or  copies  of 
any  products  or  publications  resulting 
from  or  developed  by  the  project.  The 
Final  Performance  Report  also  must 
contain  any  other  information  which 
may  be  specified  in  the  terms  and 
conditions  of  the  award, 

D  Applicable  Federal  Statutes  and 
Regulations 

Several  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include,  but  are  not  limited  to: 
7  CFR  part  1.1— USDA  implementation 
of  the  Freedom  of  information  Act. 
7  CFR  part  3 — USDA  implementation  of 
OMB  Circular  No.  A-129  regarding 
debt  collection. 
7  CFR  part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964,  as 
amended. 
7  CFR  part  3015— I'SDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
OMB  Circular  Nos.  A-21  and  A- 
122)  and  incorporating  provisions 
of  31  U.S.C.  6301-6308  (formerly 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L.  No. 
95-224),  as  well  as  general  policy 
requirements  applicable  to 
recipients  of  Departmental  financial 
*       assistance. 
7  CFR  part  3017— USDA 
implementation  of 
Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 
7  CFR  part  3018— USDA 

implementation  of  Restrictions  on 
Lobbying,  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts, 
grants,  cooperative  agreements,  and 
loans. 
7  CFR  part  301»— USDA 

implementation  of  OMB  Circular 
A-110.  Uniform  Administrative 
Requirements  for  Grants  and  Other 
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Agreements  With  Institutions  of 
Higher  Education.  Hospitals,  and 
Other  Nonprofit  Organizations 

7  CFR  part  3052— USDA 

implementation  of  OMB  Circular 
No.  A-133.  .\udits  of  States.  Local 
Governments,  and  Non-profii 
Organizations. 

7  CFR  part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  .Act  of  1969. 
as  amended. 

29  U.S.C.  794  (section  504, 

Rehabilitation  Act  of  1973)  and  7 
CFR  part  15b  (USDA 
implementation  of  statute) — 
prohibiting  discrimination  based 
upon  physical  or  mental  handicap 
in  Federallv  assisted  programs 

35  U.S.C.  200  et  seq  — Bayh-Dole  .Act. 
controlling  allocation  of  nghts  to 
inventions  made  by  employees  of 
small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing 


regulations  are  contained  m  3  7  CFR 
part  401). 

E  Confidential  Aspects  of  Applications 
and  Awards 

When  an  application  results  in  a 
grant,  it  becomes  a  part^  of  the  record  of 
CSREES  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretar>' 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  nature  will  be 
held  in  confidence  to  the  extent 
permitted  by  law  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application 
The  original  copy  of  an  application  that 
does  not  result  in  a  grant  will  be 
retained  by  the  .Agency  for  a  period  of 
one  year  Other  copies  will  be 
destroyed  Such  an  application  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 


law.  .An  application  may  be  withdrawn 
at  any  time  prior  to  the  final  action 
thereon 

F  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 

Rule-related  Notice  to  ~  CFR  part  3015, 
subpart  V  148  FR  29114,  lune  24.  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  anci  local  official'   Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U  S.C.  chapter  35),  the 
collection  of  information  requirements 
contained  in  this  .Notice  ha\e  been 
approved  under  OMB  Document  No. 
0524-0039. 

Done  at  Washington,  DC,  this  15th  day  of 
Nnven-iber  2001. 
Cohen  HefFeran, 

Administrator.  Cooperative  State  Research. 
Education,  and  Extension  Service. 
FR  Doc  01-28991  Fileci  11-19-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service  1890 
institution  Teaching  and  Research 
Capacity  Building  Grants  Program: 
Request  for  Applications  and  Request 
for  input 

AGENCY;  Conporative  State  Research. 

Education,  and  Extension  Service. 

USDA. 

ACTION:  Notice  of  request  for 

applications  and  request  for  input. 

SUMMARY:  The  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  anticipates  the 
availability  of  grant  funds  and  requests 
applications  for  the  1890  Institution 
Teaching  and  Rosearch  C'.apacity 
Building  Grants  Program  (CBG)  for  fiscal 
year  (FY)  2002  to  build  the  institutional 
capacities  of  the  eligible  colleges  and 
universities  through  cooperative 
initiatives  with  Federal  and  non-Federal 
entities.  This  program  addresses  the 
need  to  (1)  attract  more  students  from 
under  represented  groups  into  the  food 
and  agricultural  sciences.  (2)  expand  the 
linkages  among  the  1890  Institutions 
and  with  other  colleges  and  universities, 
and  (3)  strengthen  the  teaching  and 
research  capacity  of  the  1890 
Institutions  to  more  firmly  establish 
them  as  full  partners  in  the  food  and 
agricultural  science  and  education 
system.  In  addition,  through  this 
program.  USDA  will  strive  to  increase 
the  overall  pool  of  qualified  applicants 
for  the  Department  to  make  significant 
progress  toward  achievement  of  the 
Department's  goal  of  increasing 
participation  of  under  represented 
groups  in  Departmental  programs. 

The  amount  available  for  support  of 
this  prf)gram  in  FY  2002  is 
approximately  S8.8  million  ($4.4 
million  for  Teaching  and  S4.4  million 
for  Research). 

This  notice  identifies  the  objectives 
for  CBG  projef  ts,  thn  eligibilitv  criteria 
for  prf)|erts  and  applicants,  and  the 
application  ffirms  and  associated 
instructions  nt>eded  to  applv  for  a  CBG 
grant 

Bv  this  notice.  CSREES  additionally 
requests  stakeholder  input  from  any 
interested  party  for  use  in  the 
development  of  the  next  Request  for 
Applications  (RFA)  tor  this  program. 
DATES:  Applications  must  be  received 
by  close  of  business  (COB)  on  January 
n.  2002  (.5:00  p.m.  Eastern  Time). 
.•\[iplirations  rpceived  after  this 
deadline  will  not  be  considered  for 
funding.  Comments  regarding  this  RFA 
are  requested  within  six  months  from 
the  issuance  of  this  notice.  Comments 


received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications 
submitted  using  an  express  mail  or 
nv(>rnight  courier  service  is:  1890 
Institution  Teaching  and  Research 
Capacity  Building  Grants  Program;  c/o 
Proposal  Services  Unit:  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture:  Room  1307,  Waterfront 
Centre;  800  9th  Street,  S.W.; 
Washington,  D.C.  20024;  Telephone; 
(202)401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  1890  Institution  Teaching  and 
Research  Capacity  Building  Grants 
Program;  c/o  Proposal  Services  Unit; 
Cooperative  State  Research,  Education, 
and  Extension  Service:  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  S.W.; 
Washington.  DC.  20250-2245. 

Written  stakeholder  comments  should 
be  submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs:  USDA-CSREES: 
STOP  2299:  1400  Independence 
Avenue.  S.W.;  Washington.  DC.  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@raeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving  comments 
regarding  this  RFA  and  not  requesting 
information  or  forms.)  In  your 
comments,  please  state  that  you  are 
responding  to  the  1890  Institution 
Teaching  and  Research  Capacity 
Building  Grants  Program  RFA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 
are  encouraged  to  contact  Mr.  Richard 
M.  Hood;  National  Program  Leader; 
Higher  Education  Programs.  Cooperative 
State  Research.  Education  and 
Extension  Service;  1400  Independence 
Ave.  S.W.;  STOP  2251:  Washington,  DC 
20250-2251:  telephone:  (202)  720-2186; 
fax:  (202)  720-2030;  email: 
rhood@reeusda.gov. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.216. 

Stakeholder  Input 

CSREES  is  requesting  comments 
regarding  this  RFA  from  any  interested 
party  These  comments  will  be 
considered  in  the  development  of  the 
next  RFA  for  the  program.  Such 
comments  will  be  used  to  meet  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Research.  Extension,  and 
Education  Reform  Act  of  1998  (7  U.S.C. 


7B13(c)(2}).  This  section  requires  the 
Secretary  to  solicit  and  consider  input 
on  a  current  RFA  from  persons  who 
conduct  or  use  agricultural  research, 
education  and  extension  for  use  in 
formulating  future  RFA"s  for 
competitive  programs.  Comments 
should  be  submitted  as  provided  for  in 
the  ADDRESSES  and  DATES  portions  of 
this  Notice. 
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C.  Expected  Program  Outputs  and  Reporting 

Requirements 

D.  Applicable  Federal  Statutes  and 

Regulations 

E.  Confidential  .Aspects  of  Proposals  and 

Awards 

F.  Regulatory  Information 

Part  I — General  Information 

A.  Legislative  Authority  and 
Background 

Authority  for  this  program  is 
contained  in  section  1417(b)(4)  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (NARETPA)'(7  U.S.C. 
3152(b)(4))  and  pursuant  to  annual 
appropriations  made  available 
specifically  for  an  1890  capacity 
building  program.  In  accordance  with 
the  statutory  authority,  subject  to  the 
availability  of  funds,  the  Secretary  of 
Agriculture,  who  has  delegated  the 
authority  to  the  Administrator  of 
CSREES.  may  make  competitive  grants, 
for  a  period  not  to  exceed  5  years,  to 
design  and  implement  food  and 
agricultural  programs  to  build  teaching 
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and  research  capacity  at  colleges  and 
universities  having  significant  minority 
enrollments.  Based  on  and  subject  to  the 
express  provisions  of  the  annual 
appropriations  act.  only  1890  land-grant 
institutions  and  Tuskegee  University  are 
eligible  for  this  grants  program. 

B.  Purpose.  Priorities,  and  Fund 
Availability 

Teaching  Program 

The  CBG  teaching  program  supports 
projects  related  to  strengthening 
teaching  programs  in  the  food  and 
agricultural  sciences.  Proposals  may 
focus  on  any  subject  matter  area(s)  in 
the  food  and  agricultural  sciences.  For 
this  program,  the  term  "food  and 
agriculturaJ  sciences"  means  basic, 
applied,  and  developmental  teaching 
activities  in  food  and  fiber,  agricultural, 
renewable  natural  resources,  forestry, 
and  physical  and  social  sciences,  and 
including  related  disciplines  as  defined 
in  section  1404(8)  of  NARETPA.  7 
U.S.C.  3103(8).  A  proposal  may  address 
a  single  targeted  need  area  or  multiple 
targeted  need  areas,  and  may  be  focused 
on  a  single  subject  matter  area  or 
multiple  subject  matter  areas,  in  any 
combination  (e.g.,  curriculum 
development  in  horticulture; 
curriculum  development,  faculty 
enhancement,  and  student  experiential 
learning  in  animal  science:  faculty 
enhancement  in  food  science  and 
agribusiness  management;  or  instruction 
delivery-  systems  and  student 
experiential  learning  in  plant  science, 
horticulture,  and  entomology). 
Applicants  are  also  encouraged  to 
include  a  library  enhancement 
component  related  to  the  teaching 
project  in  their  proposals.  Please  note 
that  one  of  these  Need  Areas  must  be 
indicated  in  the  appropriate  space  on 
the  Project  Summary  Form  (Form 
CSREES-2003)  in  the  proposal 
application  forms  package. 

For  FY  2002,  targeted  need  areas  for 
teaching  projects  consist  of  one  or  more 
of  the  following: 

(a)  Curricula  Design  and  Materials 
Development  The  purpose  of  this  need 
area  is  to  promote  new  and  improved 
curricula  and  materials  to  increase  the 
quality  of  and  continuously  renew,  the 
Nation's  academic  programs  in  the  food 
and  agricultural  sciences.  The  overall 
objective  is  to  stimulate  the 
development  and  facilitate  the  use  of 
exemplary  education  models  and 
materials  that  incorporate  the  most 
recent  advances  in  subject  matter, 
research  on  teaching  and  learning 
theory,  and  instructional  technology. 
Proposals  may  emphasize:  the 
development  of  courses  of  study,  degree 


programs,  and  instructional  materials: 
the  use  of  new  approaches  to  the  study 
of  traditional  subjects:  or  the 
introduction  of  new  subjects,  or  new 
applications  of  knowledge,  pertaining  to 
the  food  and  agricultural  sciences. 
Examples  include,  but  are  not  limited 
to,  curricula  and  materials  that  promote: 
raising  the  level  of  scholastic 
achievement  of  the  Nation's  graduates 
in  the  food  and  agricultural  sciences, 
addressing  the  special  needs  of 
particular  groups  of  students,  such  as 
minorities,  gifted  and  talented,  or  those 
with  educational  backgrounds  that 
warrant  enrichment,  using  alternative 
instructional  strategies  or 
methodologies,  including  computer- 
assisted  instruction  or  simulation 
modeling,  media  programs  that  reach 
large  audiences  efficiently  and 
effectively,  activities  that  provide 
hands-on  learning  experiences,  and 
educational  programs  that  extend 
learning  beyond  the  classroom,  using 
sound  pedagogy,  particularly  with 
regard  to  recent  research  on  how  to 
motivate  students  to  learn,  retain,  apply, 
and  transfer  knowledge,  skills,  and 
competencies,  and  building  student 
competencies  to  integrate  and 
synthesize  knowledge  from  several 
disciplines. 

(b)  Faculty  Preparation  and 
Enhancement  for  Teaching  The 
purpose  of  this  need  area  is  to  advance 
faculty  development  in  the  areas  of 
teaching  competency,  subject  matter 
expertise,  or  student  recruitment  and 
advising  skills.  Teachers  are  central  to 
education  They  serve  as  models, 
motivators,  and  mentors — the  catalysts 
of  the  learning  process  Moreover, 
teachers  are  agents  for  developing, 
replicating,  and  exchanging  effective 
teaching  materials  and  methods.  For 
these  reasons,  education  can  be 
strengthened  only  when  teachers  are 
adequately  prepared,  highly  motivated, 
and  appropriately  recognized  and 
rewarded.  Each  faculty  recipient  of 
support  for  developmental  activities 
must  be  an  "eligible  participant"  as 
defined  in  this  RFA.  Examples  of 
developmental  activities  include,  but 
are  not  limited  to.  those  which  enable 
teaching  faculty  to:  gain  experience  with 
recent  developments  or  innovative 
technology  relevant  to  their  teaching 
responsibilities,  work  under  the 
guidance  and  direction  of  experts  who 
have  substantial  expertise  in  an  area 
related  to  the  developmental  goals  of  the 
project,  work  with  scientists  or 
professionals  in  goveriunent.  industry, 
or  other  colleges  or  universities  to  learn 
new  applications  in  a  field,  obtain 
personal  experience  working  with  new 


ideas  and  techniques,  expand 
competence  with  new  methods  of 
information  deliver.',  such  as  computer- 
assisted  or  televised  instruction 

(c)  Instruction  Deliver},-  Systems  The 
purpose  of  this  need  area  is  to 
encourage  the  use  of  alternative 
methods  of  delivering  instruction  to 
enhance  the  quality,  effectiveness,  and 
cost  efficiency  of  teaching  programs 
The  importance  of  this  initiative  is 
evidenced  by  advances  in  educational 
research  which  have  substantiated  the 
theory  that  differences  in  the  learning 
styles  of  students  often  require 
alternative  instructional  methodologies. 
Also,  the  rising  costs  of  higher 
education  strongly  suggest  that  colleges 
and  universities  undertake  more  efforts 
of  a  collaborative  nature  in  order  to 
deliver  instruction  which  maximizes 
program  quality  and  reduces 
unnecessary  duplication.  .At  the  same 
time,  advancements  in  knowledge  and 
technology  continue  to  introduce  new 
subject  matter  areas  which  warrant 
consideration  and  implementation  of 
innovative  instruction  techniques, 
methodologies,  and  delivery  systems. 
Examples  include,  but  are  not  limited 
to:  use  of  computers,  teleconferencing, 
networking  via  satellite 
communications,  regionalization  of 
academic  programs,  mobile  classrooms 
and  laboratories,  individualized 
learning  centers,  symposia,  forums, 
regional  or  national  workshops,  etc. 

(d)  Scientific  Instrumentation  for 
Teaching  The  purpose  of  this  need  area 
is  to  provide  students  in  science- 
oriented  courses  the  necessary 
experience  with  suitable,  up-to-date 
equipment  in  order  to  involve  them  in 
work  central  to  scientific  understanding 
and  progress  This  program  initiative 
will  support  the  acquisition  of 
instructional  laboratory  and  classroom 
equipment  to  assure  the  achievement 
and  maintenance  of  outstanding  food 
and  agricultural  sciences  higher 
education  programs  A  proposal  may 
request  support  for  acquiring  new.  state- 
of-the-art  instructional  scientific 
equipment,  upgrading  existing 
equipment,  or  replacing  non-functional 
or  clearly  obsolete  equipment  Examples 
include,  but  are  not  limited  to  rental  or 
purchase  of  modem  instruments  to 
improve  student  learning  experiences  in 
courses,  laboratories,  and  field  work, 
development  of  new  ways  of  using 
instrumentation  to  extend  instructional 
capabilities,  establishment  of 
equipment-sharing  capability  via 
consortia  or  centers  that  develop 
innovative  opportxinities.  such  as 
mobile  laboratories  or  satellite  access  to 
industry  or  government  laboratories. 
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(e)  Student  Experiential  Learning.  The 
purpo.se  of  this  need  area  is  to  further 
the  development  of  student  scientific 
and  professional  competencies  through 
experiential  learning  programs  which 
provide  students  with  opportunities  to 
solve  comple.x  problems  in  the  context 
of  real-world  situations.  Effective 
experiential  learning  is  essential  in 
preparing  future  graduates  to  advance 
knowledge  and  technology,  enhance 
quality  of  life,  conserve  resources,  and 
revitalize  the  Nation's  economic 
competitiveness.  Such  experiential 
learning  opportunities  are  most  effective 
when  they  serve  tf)  advance  decision- 
making and  communication  skills  as 
well  as  technological  expertise. 
Examples  include,  but  are  not  limited 
to.  projects  which:  provide 
opportunities  for  students  to  participate 
in  research  projects,  either  as  a  part  of 
an  ongoing  research  project  or  in  a 
project  designed  especially  for  this 
program,  provide  opportunities  for 
students  to  complete  apprenticeships, 
internships,  or  similar  participatory 
learning  experiences,  expand  and  enrich 
courses  which  are  of  a  practicum  nature, 
provide  career  mentoring  experiences 
that  link  students  with  outstanding 
professionals. 

(f)  Student  Recruitment  and 
Retention  The  purpose  of  this  need  area 
is  to  strengthen  student  recruitment  and 
retention  programs  in  order  to  promote 
the  future  strength  of  the  Nation's 
scientific  and  professional  work  force. 
The  Nation's  economic  competitiveness 
and  quality  of  life  rest  upon  the 
availability  of  a  cadre  of  outstanding 
research  scientists,  university  faculty, 
and  other  professionals  in  the  food  and 
agricultural  sciences.  A  substantial  need 
exists  to  supplement  efforts  to  attract 
increased  numbers  of  academically 
outstanding  students  to  prepare  for 
careers  as  food  and  agricultural 
scientists  and  professionals.  It  is 
particularly  important  to  augment  the 
racial,  ethnic,  and  gender  diversity  of 
the  student  body  in  order  to  promote  a 
robust  exchange  of  ideas  and  a  more 
effective  use  of  the  full  breadth  of  the 
Nation's  intellectual  resources.  Each 
student  recipient  of  monetary  support 
for  education  costs  or  developmental 
purposes  must  be  enrolled  at  an  eligible 
institution  and  meet  the  requirement  of 
an  "eligible  participant  "  as  defined  in 
this  RFA.  Examples  include,  but  are  not 
limited  to:  special  outreach  programs  for 
elementary  and  secondary  students  as 
well  as  parents,  counselors,  and  the 
general  public  to  broaden  awareness  of 
the  extensive  nature  and  diversity  of 
career  opportunities  for  graduates  in  the 
food  and  agricultural  sciences,  special 


activities  and  materials  to  establish 
more  effective  linkages  with  high  school 
science  classes,  unique  or  innovative 
student  recruitment  activities,  materials, 
and  personnel,  special  retention 
programs  to  assure  student  progression 
through  and  completion  of  an 
educational  program,  development  and 
dissemination  of  stimulating  career 
information  materials,  use  of  regional  or 
national  media  to  promote  food  and 
agricultural  sciences  higher  education 
Providing  financial  incentives  to  enable 
and  encourage  students  to  pursue  and 
complete  an  undergraduate  or  graduate 
degree  in  an  area  of  the  food  and 
agricultural  sciences. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  application  or  to 
make  a  specific  number  of  awards. 
Approximately  $4.4  million  will  be 
available  to  fund  teaching  proposals  in 
FY  2002. 

Research  Program 

The  CBG  research  program  supports 
projects  that  address  high-priority 
research  initiatives  in  the  targeted  need 
areas  specified  in  this  RFA  where  there 
is  a  present  or  anticipated  need  for 
increased  knowledge  or  capabilities  or 
in  which  it  is  feasible  for  applicants  to 
develop  programs  recognized  for  their 
excellence.  Proposals  may  focus  on  any 
subject  matter  area(s)  in  the  food  and 
agricultural  sciences.  Applicants  are 
encouraged  to  include  in  their  proposals 
a  library  enhancement  component 
related  to  the  research  initiative(s)  for 
which  they  have  prepared  their 
proposals.  Please  note  that  one  of  these 
Need  Areas  must  be  indicated  in  the 
appropriate  space  on  the  Project 
-Summary  Form  (Form  CSREES-2003)  in 
the  proposal  application  forms  package. 

For  FY  2002,  targeted  need  areas  for 
research  projects  consist  of  one  or  more 
of  the  following; 

(a)  Studies  and  Experimentation  in 
Food  and  Agricultural  Sciences.  The 
purpose  of  this  initiative  is  to  advance 
the  body  of  knowledge  in  those  basic 
and  applied  natural  and  social  sciences 
that  comprise  the  food  and  agricultural 
sciences.  Examples  include,  but  are  not 
limited  to:  Conduct  plant  or  animal 
breeding  programs  to  develop  better 
crops,  forests,  or  livestock  (e.g.,  more 
disease  resistant,  more  productive, 
yielding  higher  quality  products), 
conceive,  design,  and  evaluate  new 
bioprocessing  techniques  for 
eliminating  undesirable  constituents 
from  or  adding  desirable  ones  to  food 
products,  propose  and  evaluate  ways  to 
enhance  utilization  of  the  capabilities 
and  resources  of  food  and  agricultural 
institutions  to  promote  rural 
development  (e.g.,  exploitation  of  new 


technologies  by  small  rural  businesses), 
identify'  control  factors  influencing 
consumer  demand  for  agricultural 
products,  analyze  social,  economic,  and 
physiological  aspects  of  nutrition, 
housing,  and  life-style  choices,  and  of 
community  strategies  for  meeting  the 
changing  needs  of  different  population 
groups,  other  high-priority  areas  such  as 
human  nutrition,  sustainable 
agriculture,  biotechnology,  agribusiness 
management  and  marketing,  and 
aquaculture. 

(h)  Centralized  Research  Support 
Systems.  The  purpose  of  this  initiative 
is  to  establish  centralized  support 
systems  to  meet  national  needs  or  serve 
regions  or  clientele  that  cannot 
otherwise  afford  or  have  ready  access  to 
the  support  in  question,  or  to  provide 
such  support  more  economically 
thereby  freeing  up  resources  for  other 
research  uses.  Examples  include,  but  are 
not  limited  to:  Storage,  maintenance, 
characterization,  evaluation  and 
enhancement  of  germplasm  for  use  by 
animal  and  plant  breeders,  including 
those  using  the  techniques  of 
biotechnology,  computerized  data  banks 
of  important  scientific  information  (e.g., 
epidemiological,  demographic, 
nutrition,  weather,  economic,  crop 
yields,  etc.).  Expert  service  centers  for 
sophisticated  and  highly  specialized 
methodologies  (e.g.,  evaluation  of 
organoleptic  and  nutritional  quality  of 
foods,  toxicology,  taxonomic 
identifications,  consumer  preferences, 
demographics,  etc.). 

(c)  Technology  Delivery  Systems.  The 
purpose  of  this  initiative  is  to  promote 
innovations  and  improvements  in  the 
delivery  of  benefits  of  food  and 
agricultural  sciences  to  producers  and 
consumers,  particularly  those  who  are 
currently  disproportionately  low  in 
receipt  of  such  benefits.  Examples 
include,  but  are  not  limited  to: 
Computer-based  decision  support 
systems  to  assist  small-scale  farmers  to 
take  advantage  of  relevant  technologies, 
programs,  policies,  etc.,  efficacious 
delivery  systems  for  nutrition 
information  or  for  resource  management 
assistance  for  low-income  families  and 
individuals. 

(d)  Other  Creative  Proposals.  The 
purpose  of  this  initiative  is  to  encourage 
other  creative  proposals,  outside  the 
areas  previously  outlined,  that  are 
designed  to  provide  needed 
enhancement  of  the  Nation's  food  and 
agricultural  research  system. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards. 
Approximately  $4.4  million  will  be 
available  to  fund  research  proposals  in 
FY  2002. 
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C.  Definitions 

For  the  purpose  of  this  program,  the 
following  definitions  are  applicable; 

1890  Institution  or  1890  land-grant 
institution  or  1890  colleges  and 
universities  means  one  of  those 
institutions  eligible  to  receive  funds 
under  the  Act  of  August  30.  1890.  as 
amended  (7  U.S.C.  321  et  seq.). 
including  Tuskegee  University.  Unless 
otherwise  stated  for  a  specific  program. 
this  term  includes  a  research  foundation 
maintained  by  such  an  institution 

Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  with  delegated  authority 
to  issue  or  modif>'  grant  instruments  on 
behalf  of  the  Secretary. 

Authorized  organizational 
representative  means  the  president  or 
chief  executive  officer  of  the  applicant 
organization  or  the  official,  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization, 
who  has  the  authority  to  commit  the 
resources  of  the  organization. 

Budget  period  means  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  reporting  purposes. 

Cash  contributions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties 

Citizen  or  national  of  the  United 
States  means; 

(1)  A  citizen  or  native  resident  of  a 
State:  or, 

(2)  A  person  defined  in  the 
Immigration  and  Nationalitv  Act.  8 
U.S.C.  1101(a)(22),  who,  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

When  eligibility  is  claimed  solely  on 
the  basis  of  permanent  allegiance, 
documentary  evidence  from  the 
Immigration  and  Naturalization  Service 
as  to  such  eligibility  must  be  made 
available  to  CSREES  upon  request. 

College  or  University  means  an 
educational  institution  in  any  State 
which: 

(1)  adiriits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate: 

(2)  is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  provides  an  educational  program 
for  which  an  associate  degree  or  any 
other  higher  degree  is  awarded; 

(4)  is  a  public  or  other  nonprofit 
institution;  and 

(5)  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 


association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted  pre- 
accreditation  status  by  such  an  agency 
or  association  that  has  been  recognized 
by  the  Secretary  of  Education  for  the 
granting  of  pre-accreditation  status,  and 
the  Secretary  of  Education  has 
determined  that  there  is  satisfacton.' 
assurance  that  the  institution  will  meet 
the  accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time 

Complementary  project  proposal 
means  a  proposal  for  a  project  which 
involves  coordination  with  one  or  more 
other  projects  for  which  funding  was 
awarded  under  the  same  program  in  a 
previous  fiscal  year,  or  for  which 
funding  is  requested  under  the  same 
program  in  the  current  fiscal  year. 

Department  or  USDA  means  the 
United  States  Department  of 
Agricultxire. 

Eligible  participant  means,  for 
purposes  of  education  target  areas 
"Faculty  Preparation  and  Enhancement 
for  Teaching'  .  and  "Student 
Recruitment  and  Retention  ".  an 
individual  who:  (1)  Is  a  citizen  or 
national  of  the  United  States,  as  defined 
in  this  RFA:"or  (2)  is  a  citizen  of  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  or  the 
Republic  of  Palau.  Where  eligibility  is 
claimed  under  "Citizen  or  national  of 
the  United  States  ",  as  defined  above, 
documentary  evidence  from  the 
Immigration  and  Naturalization  Service 
as  to  such  eligibility  must  be  made 
available  to  CSREES  upon  request. 

Food  and  agricultural  sciences  means 
basic,  applied,  and  developmental 
research,  extension,  and  teaching 
activities  in  the  food  and  fiber, 
agricultural,  renewable  natural 
resources,  forestry,  and  physical  and 
social  sciences,  in  the  broadest  sense  of 
these  terms,  including  but  not  limited 
to,  activities  concerned  with  the 
production,  processing,  marketing, 
distribution,  conservation, 
consumption,  research,  and 
development  of  food  and  agricultiirally 
related  products  and  services,  and 
inclusive  of  programs  in  agriculture, 
natural  resources,  aquaculture.  forestry  . 
veterinary  medicine,  home  economics, 
rural  human  ecology,  and  closely  allied 
disciplines. 

Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

Joir}t  project  proposal  means  a 
proposal  for  a  project,  which  will 
involve  the  applicant  institution  and 
two  or  more  other  colleges,  universities, 
community  colleges,  junior  colleges,  or 
other  institutions,  each  of  which  will 


assume  a  major  role  in  the  conduct  of 
the  proposed  project,  and  for  which  the 
applicant  institution  will  transfer  at 
least  one-half  of  the  awarded  funds  to 
the  other  institutions  participating  in 
the  project  Only  the  applicant 
institution  must  meet  the  program 
eligibility  requirements;  other 
participating  institutions  in  a  joint 
project  proposal  are  not  limited  to 
eligible  institutions. 

Matching  or  Cost-sharing  means  that 
portion  of  allowable  project  costs  not 
borne  by  the  Federal  Government, 
including  the  value  of  in-kind 
contributions, 

Peer  reviewers  means  experts  or 
consultants  qualified  by  training  and 
experience  to  give  expert  advice  on  the 
scientific  and  technical  merit  of  grant 
applications  or  the  relevance  of  those 
applications  to  one  or  more  of  the 
proposal  evaluation  criteria  Peer 
reviewers  may  be  ad  hoc  or  convened  as 
a  panel. 

Prior  approval  means  wntten 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer. 

Protect  means  the  particular  activity 
within  the  scope  of  the  program 
supported  by  a  grant  award 

Project  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  Authorized  Departmental  Officer 
who  is  responsible  for  the  direction  and 
management  of  the  project  [also  known 
as  a  principal  investigator  for  research 
activities]. 

Project  period  means  the  total  length 
of  time,  as  stated  in  the  award  document 
and  modifications  thereto,  if  any.  during 
which  Federal  sponsorship  begins  and 
ends. 

Research  means  any  systematic  study 
directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied 

Research  capacity  means  the  quality 
and  depth  of  an  institution's  research 
infrastructure  as  evidenced  by  its; 
faculty  expertise  in  the  natural  or  social 
sciences,  scientific  and  technical 
resources,  research  environment,  library 
resources,  and  organizational  structures 
and  reward  systems  for  attracting  and 
retaining  first-rate  research  faculty  or 
students  at  the  graduate  and  post- 
doctorate  levels.  Research  project  grant 
means  a  grant  in  support  of  a  pro)ect 
that  addresses  one  or  more  of  the 
targeted  need  areas  or  specific  subject 
matter/emphasis  areas  identified  in  the 
aimual  program  announcement  related 
to  strengthening  research  programs 
including,  but  not  limited  to.  such 
initiatives  as;  studies  and 
experimentation  in  food  and 
agricultural  sciences,  centralized 
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research  support  systems,  technology 
delivery  systems,  and  other  creative 
projects  designed  to  provide  needed 
enhancement  of  the  Nation's  food  and 
agricultural  research  system. 

Secretary  means  the  Secretary'  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

State  means  any  one  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico.  Guam,  ,\merican  Samoa,  the 
Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia. 

Teaching  means  formal  classroom 
instruction,  laboratory  instruction,  and 
practicum  experience  in  the  food  and 
agricultural  sciences  and  matters  related 
thereto  {such  as  faculty  development, 
student  recruitment  and  services, 
curriculum  development,  instructional 
materials  and  equipment,  and 
innovative  teaching  methodologies) 
conducted  by  colleges  and  universities 
offering  baccalaureate  or  higher  degrees 

Teaching  capacity  means  the  quality 
and  depth  of  an  institution's  academic 
programs  infrastructure  as  evidenced  by 
its:  curriculum,  teaching  faculty, 
instructional  delivery  systems,  student 
experiential  learning  opportunities, 
scientific  instrumentation  for  teaching, 
library  resources,  academic  standing 
and  racial,  ethnic,  or  gender  diversity  of 
its  faculty  and  student  body  as  well  as 
faculty  and  student  recruitment  and 
retention  programs  provided  by  a 
college  or  university  in  order  to  achieve 
maximum  results  in  the  development  of 
scientific  and  professional  expertise  for 
the  Nation's  food  and  agricultural 
system. 

Teaching  project  grant  means  a  grant 
in  support  of  a  project  that  addresses 
one  or  more  of  the  targeted  need  areas 
or  specific  subject  matter/emphasis 
areas  identified  in  the  annucil  program 
announcement  related  to  strengthening 
teaching  programs  including,  but  not 
limited  to,  such  initiatives  as:  curricula 
design  and  materials  development, 
faculty  preparation  and  enhancement 
for  teaching,  instruction  delivery 
systems,  scientific  instrumentation  for 
teaching,  student  experiential  learning, 
and  student  recruitment  and  retention 

Third  party  in-kind  contributions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  directly 
benefitting  and  specifically  identifiable 
to  a  funded  project  or  program. 

USDA  agency  cooperator  means  any 
agency  or  office  of  the  Department 


which  has  reviewed  and  endorsed  an 
applicant's  request  for  support,  and 
indicates  a  willingness  to  make 
available  non-monetary  resources  or 
technical  assistance  throughout  the  life 
of  a  project  to  ensure  the 
accomplishment  of  the  objectives  of  a 
grant  awarded  under  this  program. 
United  States  means  the  several 
States,  the  territories  and  possessions  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia, 

D  Eligibility 

Applications  may  be  submitted  by 
any  of  the  sixteen  historically  black 
1890  Land-Grant  Institutions  and 
Tuskegee  University.  The  1890  Land- 
Grant  Institutions  are:  Alabama  A&M 
University;  University  of  Arkansas-Pine 
Bluff;  Delaware  State  University;  Florida 
A&M  University;  Fort  Valley  State 
University;  Kentucky  State  University; 
Southern  Uni\'ersity  and  A&M  College; 
University  of  Maryland-Eastern  Shore; 
Alcorn  State  University;  Lincoln 
University  (MO);  North  Carolina  A&T 
State  University;  Langston  University; 
South  Carolina  State  University; 
Tennessee  State  University;  Prairie 
View  A&M  University;  and  Virginia 
State  University.  An  institution  eligible 
to  receive  an  award  under  this  program 
includes  a  research  foundation 
maintained  by  an  1890  land-grant 
institution  or  Tuskegee  University. 
Award  recipients  may  subcontract  to 
organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary-  for  the  conduct  of  the  project. 

For  FY  2002,  eligible  institutions  may 
propose  projects  in  any  discipline(s)  of 
the  food  and  agricultxiral  sciences. 

E.  Indirect  Costs 

Pursuant  to  section  1462  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3310), 
indirect  costs  charged  against  a 
compietitive  grant  under  this  program 
may  not  exceed  19  percent  of  the  total 
Federal  funds  provided  under  the  grant 
award.  An  alternative  method  of 
calculation  of  this  limitation  is  to 
multiply  total  direct  costs  by  23.456 
percent 

F.  Matching  Requirements 

The  Department  strongly  encourages 
non-Federal  matching  support  for  the 
program.  For  FY  2002,  the  following 
incentive  is  offered  to  applicants  for 
committing  their  own  institutional 
resources  or  securing  third-party 


contributions  in  support  of  capacity 
building  projects:  Tie  Breaker — The 
amount  of  institutional  and  third-party 
cash  and  non-cash  matching  support  for 
each  proposed  project,  will  be  used  as 
the  primary  criterion  to  break  any  ties 
(when  proposals  are  equally  rated  in 
merit)  resulting  from  the  proposal 
review  process  conducted  by  the  peer 
reviewers.  A  grant  awarded  on  this  basis 
will  contain  language  requiring  such 
matching  commitments  as  a  condition 
of  the  grant. 

G.  Funding  Restrictions 

Under  the  1890  Institution  Capacity 
Building  Grants  Program,  the  use  of 
grant  funds  to  plan,  acquire,  or 
construct  a  building  or  facility  is  not 
allowed.  With  prior  approval,  in 
accordance  widi  the  cost  principles  set 
forth  in  OMB  Circular  No.  A-21,  some 
grant  funds  may  be  used  for  minor 
alterations,  renovations,  or  repairs 
deemed  necessary  to  retrofit  existing 
teaching  spaces  in  order  to  carry  out  a 
funded  project.  However,  requests  to 
use  grant  funds  for  such  purposes  must 
demonstrate  that  the  alterations, 
renovations,  or  repairs  are  incidental  to 
the  major  purpose  for  which  a  grant  is 
made. 

There  is  no  limit  on  the  number  of 
proposals  any  one  institution  may 
submit.  However,  funding  limitations  in 
FY  2002  will  affect  the  number  of 
awards  eligible  institutions  and 
individuals  may  receive. 

Funding  Limitations  per  Institution 

In  FY  2002,  the  following  two 
limitations  will  apply  to  the 
institutional  maximum:  (1)  No 
institution  may  receive  more  than  four 
grants,  and  (2)  no  institution  may 
receive  more  than  10  percent 
(approximately  $880,000)  of  the  total 
funds  available  for  grant  awards.  For  a 
Joint  Project  Proposal  (submitted  by  an 
eligible  institution  and  involving  two  or 
more  other  colleges  or  universities 
assuming  major  roles  in  the  conduct  of 
the  project),  only  that  portion  of  the 
award  to  be  retained  by  the  grantee  will 
be  counted  against  the  gremtee's 
institutioneil  maximum.  Those  funds  to 
be  transferred  to  the  other  colleges  and 
universities  participating  in  the  joint 
project  will  not  be  applied  toward  the 
maximum  funds  allowed  the  grantee 
institution.  However,  if  any  of  the  other 
colleges  and  universities  participating 
in  the  joint  project  are  1890  Institutions 
or  Tuskegee  University,  the  amount 
transferred  fe-om  the  grantee  institution 
to  such  institutions  will  be  counted 
toward  their  institutional  maximums. 
For  Complementary  Project  Proposals, 
only  those  funds  to  be  retained  by  the 


Federal  Register /Vol.  66,  No.  224 /Tuesday.  November  20,  2001 /Notices 


58331 


grantee  institution  will  be  counted 
against  the  grantee's  institutional 
maximum. 

Funding  Limitation  per  Project  Director 

For  FY  2002,  the  maximum  number  of 
new  awards  listing  the  same  individual 
as  Project  Director  is  two  grants.  This 
restriction  does  not  apply  to  joint 
projects. 

Funding  Limitation  per  Targeted  Need 
Area 

In  FY  2002,  the  maximum  number  of 
new  awards  listing  the  same  individual 
as  Project  Director  in  any  one  targeted 
need  area  that  focuses  on  a  single 
subject  matter  area  or  discipline  is  one 
grant.  This  restriction  does  not  apply  to 
proposals  that  address  multiple  targeted 
need  areas  and/or  multiple  subject 
matter  areas. 

H.  Types  of  Applications 

In  FY  2002,  applications  may  be 
submitted  to  the  CBG  as  one  of  the 
following  three  types  of  requests: 

(1)  New  application.  This  is  a  project 
application  that  has  not  been  previously 
submitted  to  the  CBG  Program.  All  new 
applications  will  be  reviewed 
competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  Part  IV — Review  Process. 

(2)  Renewal  application.  This  is  a 
project  application  that  requests 
additional  funding  for  a  CBG  project 
beyond  the  period  that  was  approved  in 
an  original  or  amended  award. 
Applications  for  renewed  funding  must 
contain  the  same  information  as 
required  for  new  applications,  and 
additionally  must  contain  a  Progress 
Report  (see  Project  Description.  Part 
II1.B.6).  Renewal  applications  must  be 
received  by  the  relevant  due  dates,  will 
be  evaluated  in  competition  with  other 
pending  applications  in  appropriate 
area  to  which  they  are  assigned,  and 
will  be  reviewed  according  to  the  same 
evaluation  criteria  as  new  applications. 

(3)  Resubmitted  application.  This  is 
an  application  that  had  previously  been 
submitted  to  the  CBG  Program  but  not 
funded.  Project  Directors  (PD's)  must 
respond  to  the  previous  review  panel 
summary'  (see  Response  to  Previous 
Review,  Part  II1.B.5).  Resubmitted 
applications  must  be  received  by  the 
relevant  due  dates,  will  be  evaluated  in 
competition  with  other  pending 
applications  in  appropriate  area  to 
which  they  are  assigned,  and  will  be 
reviewed  according  to  the  same 
evaluation  criteria  as  new  applications. 


Part  n — Program  Description 

A.  Project  Types 

For  FY  2002,  a  proposal  may  be 
directed  toward  the  undergraduate  or 
graduate  level  of  study 

For  FV'  2002,  eligible  institutions  may 
submit  grant  applications  for  either 
category  of  grants  (teaching  or  research); 
however,  each  application  must  be 
limited  to  either  a  teaching  project  grant 
proposal  or  a  research  project  grant 
proposal. 

For  FY  2002,  the  maximum  total 
funds  that  may  be  awarded  to  an 
applicant  for  a  teaching  project  is 
$200,000.  The  maximum  total  funds 
that  may  be  awarded  for  a  research 
project  is  $300,000 

A  funded  project  period  should  be  no 
less  than  eighteen  (18)  months  and  no 
more  than  thirty-six  (36)  months. 

B.  Program  Area  Description 

The  1890  Capacity  Building  Grants 
Program  supports  both  teaching  and 
research  projects.  To  specify  the 
program  to  which  you  are  applying, 
please  indicate  either  "1890  Capacity 
Building  Teaching  Grants  Program  "  or 
"1890  Capacity  Building  Research 
Grants  Program"  in  Block  8  of  Form 
CSREES-2002  (Proposal  Cover  Page) 
For  FY  2002,  the  CBG  Program  supports 
projects  in  any  discipline  of  the  food 
and  agricultural  sciences.  Applicants 
should  select  one  of  the  following  codes 
which  best  describes  the  major 
academic  or  scientific  discipline 
addressed  by  the  proposal  Enter  this 
code  where  indicated  under  discipline 
on  the  Project  Summary  Form  (Form 
CSREES-2003)  in  the  proposal 
application  forms  package: 


Discipline 


Code 


Discipline 

Code 

General      Food      and     Aghcuttural 

G 

Sciences       (includes       multidisci- 

plinary,  institution-wide  projects) 

Agnbusiness  Management  and  Mar- 

M 

keting   (includes   Agncutturai   Eco- 

nomics) 

Agnsctence         Agncultural'Biological 

E 

Engineenng) 

Agncutturai  Social  Sciences  (includes 

S 

Agncutturai  Education    Agricultural 

Communications,  and  Rural  Soci- 

ology) 

Animal  Sciences  

A 

Aquacutture                       

Q 

Conservation  and  Renewat>te  Natural 

C 

Resources  (includes  Forestry  and 

EcdogyWetlands) 

Entomology— Animal   

J 

Entomology— Plant     

T 

Environmental         Sciences/Manage- 

L 

ment 

Food  Science/Technology  and  Manu- 

F 

facturing  (includes  Food  Safety) 

Human  Nutntion  

N 

H 


B 


0 
V 

w 


Family  and  Consunrver  Sciences  (ex- 
cludes Human  Nutrition) 

International  Education  Research 
(enfiancement  of  U  S  programs) 

Plani  Sciences  and  Horticulture  (in- 
cludes Turt  Sciences) 

Related  Biological  Sciences  (includes 
General/'Basic  Biotechnology  Bio- 
ctiemistry  and  Microbiology) 

Soil  Sciences  

Vetennary  Medicine  Science  

Water  Science  Water  Resources  (in- 
cludes Water  Quality  and  Water- 
stied  Management) 

Ottier  (and  explain)  O 

Part  ni — Preparation  of  an  Application 

A  Program  Application  Matenals 

Program  application  materials  are 
available  at  the  CSREES  Funding 
Opportunities  web  site  (http:// 
www  reeusda.gov/1700/funding/ 
ourfund.htm).  If  you  do  not  have  access 
to  the  web  page  or  have  trouble 
downloading  material  and  you  would 
like  a  hardcopy,  you  may  contact  the 
Proposal  Ser\ices  Unit.  Office  of 
Extramural  Programs.  USDA/CSREES  at 
(202)  401-5048.  When  calling  the 
Proposal  Ser%ices  Unit,  please  indicate 
that  you  are  requesting  tbe  RFA  and 
associated  application  forms  for  the 
1890  Institution  Teaching  and  Research 
Capacity  Building  Grants  Program 
These  materials  also  may  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number  to  psb@reeusda.gov 
State  that  you  want  a  copy  of  the  RFA 
and  the  associated  application  forms  for 
1890  Institution  Teaching  and  Research 
Capacity  Building  Grants  Program. 

B.  Content  of  Applications 

1.  General 

Use  the  following  guidelines  to 
prepare  an  application  Proper 
preparation  of  applications  will  assist 
reviewers  in  evaluating  the  merits  of 
each  application  in  a  systematic, 
consistent  fashion: 

(a)  Prepare  the  application  on  only 
one  side  of  the  page  using  standard  size 
(8'  ?"x  11*)  white  paper,  one-inch 
margins,  typed  or  word  processed  using 
no  type  smaller  than  12  point  font,  and 
single  or  double  spaced.  Use  an  easily 
readable  font  face  (e.g..  Geneva, 
Helvetica.  Times  Roman). 

(b)  Number  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Description,  including  the 
budget  pages,  required  forms,  and  any 
appendices 

fc)  Staple  the  application  in  the  upper 
left-hand  comer  Do  not  bind  An 
original  and  seven  (7)  copies  (eight  (8) 


'f 

I' 
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total)  must  be  submitted  in  one  package, 
along  with  two  (2)  additional  copies  of 
the  "'Project  Summary."  Form  CSREES- 
2003,  as  a  separate  attachment. 

(d)  Include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction 

(e)  The  contents  of  the  application 
should  be  assembled  in  the  following 
order: 

(1)  Proposal  Cover  Page  (Form 
CSREES-2002) 

(2)  Table  of  Contents 

(3)  Project  Summary  (Form  CSREES- 
2003) 

(4)  Response  to  Previous  Review 

(5)  Project  Description 

(6)  References 

(7)  Appendices  to  Project  Description 

(8)  Key  Personnel 

(9)  Collaborative  Arrangements 
(including  Letters  of  Support) 

(10)  Conflict-of-interest  List  (Form 
CSREES-2007) 

(11)  Budget  (Form  CSREES-2004) 

(12)  Budget  Narrative 

(13)  Matching 

(14)  Current  and  Pending  Support  (Form 
CSREES-2005) 

(15)  Assurance  Statement(s)  (Form 
CSREES-2008) 

(16)  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 
(Form  CSREES-2006') 

(17)  Page  B.  Proposal  Cover  Page  (Form 
CSREES-2002).  Personal  Data  on 
Project  Director 

2  Proposal  Cover  Page  (Form  CSREES- 
2002) 

a  Page  A 

Each  copy  of  each  grant  application 
must  contain  a  "Proposal  Cover  Page", 
Form  CSREES-2002  One  copy  of  the 
application,  preferably  the  original, 
must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  PDs  and 
the  authorized  organizational 
representative  (AOR),  the  individual 
who  possesses  the  necessary  authority 
to  commit  the  organization's  time  and 
other  relevant  resources  to  the  project. 
If  there  are  more  than  four  co-PD's  for 
an  application,  please  list  additional  co- 
PD's  on  a  separate  sheet  of  paper  (with 
appropriate  information  and  signature) 
and  attach  to  the  Proposal  Cover  Page 
(Form  CSREES-2002)  Any  proposed  PD 
or  co-PD  who.se  signature  does  not 
appear  on  Form  CSREES-2002  or 
attached  additional  sheets  will  not  be 
listed  on  any  resulting  grant  award. 
Complete  both  signature  blocks  located 
at  the  bottom  of  the  "Proposal  Cover 
Page"  form.  Please  note  that  Form 
CSREES-2002  is  comprised  of  two 


parts — Page  A  which  is  the  "Proposal 
Cover  Page  "  and  Page  B  which  is  the 
"Personal  Data  on  Project  Director." 

Form  CSREES-2002  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  accurately  completed  in  its  entirety, 
especially  the  e-mail  addresses 
requested  in  blocks  4.c  and  18. c. 
However,  the  following  items  are 
highlighted  as  having  a  high  potential 
for  errors  or  misinterpretations: 

(a)  Type  of  Performing  Organization 
(Block  6A  and  6B).  For  block  6A,  a 
check  should  be  placed  in  the 
appropriate  box  to  identify  the  type  of 
organization  which  is  the  legal  recipient 
named  in  block  1.  Only  one  box  should 
be  checked.  For  block  6B,  please  check 
as  many  boxes  that  apply  to  the 
affiliation  of  the  PD  listed  in  block  16. 

(b)  Title  of  Proposed  Project  (Block  7). 
The  title  of  the  project  must  be  brief 
(140-character  maximum,  including 
spaces),  yet  represent  the  major  thrust  of 
the  effort  being  proposed.  Project  titles 
are  read  by  a  variety  of  nonscientific 
people;  therefore,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of,"  "research  on," 

education  for,"  or  "outreach  that" 
should  not  be  used. 

(c)  Program  to  Which  You  Are 
Applying  (Block  8).  Enter  1890 
Institution  Teaching  and  Research 
Capacity  Building  Grants  Program. 

(d)  Type  of  Request  (Block  14).  Check 
the  block  for  "New",  "Resubmitted",  or 
"Renewal  Proposal"  (note  that  the  other 
award  types  are  not  supported  by  this 
program). 

(e)  Project  Director  (PD)  (Blocks  16- 
19),  Blocks  16-18  are  used  to  identify 
the  PD  and  Block  19  to  identify  co-PD's. 
If  needed,  additional  co-PD's  may  be 
listed  on  a  separate  sheet  of  paper  and 
attached  to  Form  CSREES-2002.  the 
Proposal  Cover  Page,  with  the 
applicable  co-PD  information  and 
signatures.  Listing  multiple  co-PD"s, 
beyond  those  required  for  genuine 
collaboration,  is  discouraged. 

(f)  Other  Possible  Sponsors  (Block  21). 
List  the  names  or  acronyms  of  all  other 
public  or  private  sponsors  including 
other  agencies  within  USDA  to  which 
your  application  has  been  or  might  be 
sent.  In  the  event  you  decide  to  send 
your  application  to  another  organization 
or  agency  at  a  later  date,  you  must 
inform  the  identified  CSREES  program 
contact  as  soon  as  practicable. 
Submitting  your  application  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  submitting 
the  same  (i.e.,  duplicate)  application  to 


another  CSREES  program  is  not 
permissible. 

b.  Page  B 

Page  B  should  be  submitted  only  with 
the  original  signature  copy  of  the 
application  and  should  be  placed  as  the 
last  page  of  the  original  copy  of  the 
application.  This  page  contains  personal 
data  on  the  PD(s).  CSREES  requests  this 
information  in  order  to  monitor  the 
operation  of  its  review  and  awards 
processes.  This  page  will  not  be 
duplicated  or  used  during  the  review 
process.  Please  note  that  failure  to 
submit  this  information  will  in  no  way 
affect  consideration  of  your  application. 

3.  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  application  must 
contain  a  detailed  Table  of  Contents 
immediately  following  the  proposal 
cover  page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
component  of  the  application.  Page 
numbering  should  begin  with  the  first 
page  of  the  Project  Description. 

4.  Project  Summarv  (Form  CSREES- 
2003) 

The  application  must  contain  a 
'Project  Summary."  Form  CSREES- 
2003.  The  summary  should  be 
approximately  250  words,  contained 
within  the  box,  placed  immediately 
after  the  Table  of  Contents,  and  not 
numbered.  The  names  and  affiliated 
organizations  of  all  PD's  and  co-PD's 
should  be  listed  on  this  form,  in 
addition  to  the  title  of  the  project.  The 
summary  should  be  a  self-contained, 
specific  description  of  the  activity  to  be 
undertaken  and  should  focus  on:  overall 
project  goal(s)  and  supporting 
objectives;  plans  to  accomplish  project 
goal(s);  and  relevance  of  the  project  to 
the  goals  of  the  CBG  Program.  The 
importance  of  a  concise,  informative 
Project  Summary  cannot  be 
overemphasized.  If  there  are  more  than 
four  co-PD's  for  an  application,  please 
list  additional  co-PDs  on  a  separate 
sheet  of  paper  (with  appropriate 
information)  and  attach  to  the  Project 
Summary  (Form  CSREES-2003). 

5.  Response  to  Previous  Review 

If  the  proposal  is  a  resubmission, 
Project  Directors  (PDs)  must  respond  to 
the  previous  panel  summarv  on  no  more 
than  one  page,  titled  "RESPONSE  TO 
PREVIOUS  REVIEW".  In  this  section,  a 
clear  statement  acknowledging 
comments  from  the  previous  reviewers, 
indicating  revisions,  rebuttals,  etc.,  that 
can  positively  influence  the  review  of 
the  proposal  should  be  made.  Further, 
the  resubmitted  proposal  should  clearly 
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indicate  changes  that  have  been  made  in 
the  Project  Description.  Resubmitted 
proposals  will  be  reviewed 
competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  Part  FV — Review  Process. 

This  requirement  only  applies  to 
"Resubmitted  Proposals"  as  described 
under  Part  I.  H.  "Types  of  Proposals.' 

This  requirement  only  applies  to 
"Resubmitted  Applications"  and 
"Resubmitted  Renewal  Applications  '  as 
described  under  Part  I.  H.  "Types  of 
Applications.  ■  Project  Directors  (PDs) 
must  respond  to  the  previous  review 
panel  summarv  on  no  more  than  one 
page,  titied  "RESPONSE  TO  PREVIOUS 
REVIEW,"  which  is  to  be  placed  directly 
after  the  "Project  Summary,"  Form 
CSREES-2003. 

6.  Project  Description 

Please  Note:  The  Project  Description  shall 
not  exceed  twenty  (20)  pages  of  written  text 
and  up  to  five  (5)  additional  pages  for  figures 
and  tables.  This  maximum  has  been 
established  to  ensure  fair  and  equitable 
competition.  (Note:  To  facilitate  proposal 
review  and  evaluation,  the  applicant  is 
advised  to  include  the  following  underlined 
wording  as  headings  in  the  proposal 
narrative,  followed  by  the  applicant's 
response  for  each  item. 

The  Project  Description  must  include 
all  of  the  following: 

Teaching  Proposals 

(1)  Potential  for  advancing  the  quality 
of  education,  (a)  Identification  of  Meeds 
Identify  the  educational  need  areas(s)  to 
be  addressed  by  this  project. 

(b)  Project  Justification  Clearly  state 
the  specific  instructional  problem  or 
opportunity  to  be  addressed.  Describe 
how  and  by  whom  the  focus  and  scope 
of  the  project  were  determined. 
Summarize  the  body  of  knowledge 
which  substantiates  the  need  for  the 
proposed  project.  Discuss  how  the 
benefits  to  be  derived  from  the  project 
will  transcend  the  proposing  institution 
or  the  grant  period.  Describe  ongoing  or 
recently  completed  significant  activities 
related  to  the  proposed  project  for 
which  previous  funding  was  received 
under  the  CBG  Pit)gram. 

(c)  Innovation.  Describe  the  degree  to 
which  the  proposal  reflects  an 
innovative  or  non-traditional  approach 
to  solving  a  higher  education  problem  or 
strengthening  the  quality  of  education 
in  the  food  and  agricultural  sciences. 

(d)  Multidisciplinary  focus  Indicate 
where  the  project  is  relevant  to  multiple 
disciplines  in  the  food  and  agricultural 
sciences  or  with  other  academic 
curricula.  Indicate  whether  the  project 
will  expand  partnership  ventures  among 
disciplines  at  a  university.  Also,  discuss 


whether  the  project  may  be  adapted  by. 
or  serve  as  a  model  for.  other 
institutions. 

(2)  Proposed  Approach  and 
Cooperative  Linkages,  (a)  Objectives. 
Cite  and  discuss  the  specific  objectives 
to  be  accomplished  under  the  project. 

fb)  Plan  of  operation  Describe 
procedures  for  accomplishing  the 
objectives  of  the  project 

(c)  Timetable.  Provide  a  timetable  for 
conducting  the  project.  Identif\-  all 
important  project  milestones  and  dates 
as  they  relate  to  project  start-up. 
execution,  evaluation,  dissemination, 
and  close-out 

(d)  Products,  results  and  measurable 
outcomes.  Explain  the  expected 
products  and  results  and  their  potential 
impact  on  strengthening  food  and 
agricultural  sciences  higher  education 
in  the  United  States,  including 
attracting  academically  outstanding 
students  or  increasing  the  ethnic,  racial, 
and  gender  diversity  of  the  Nation's 
food  and  agricultural  scientific  and 
professional  expertise  base. 

(e)  Evaluation  plans  Provide  a  plan 
for  evaluating  the  accomplishment  of 
stated  objectives,  products  and 
outcomes  during  the  conduct  of  the 
project.  Develop  indicators  of  progress 
and  measurable  outcomes.  Describe  any 
data  to  be  collected  and  analyzed,  and 
explain  the  methodology  that  will  be 
used  to  determine  the  extent  to  which 
the  needs  underlying  the  project  are 
met.  Provide  a  plan  for  evaluating  the 
effectiveness  of  the  end  results  upon 
conclusion  of  the  project 

(f)  Dissemination  plans.  Discuss  plans 
to  disseminate  project  results  and 
products.  Identify  target  audiences  and 
explain  methods  of  communication. 

(g)  Partnerships  and  collaborative 
efforts.  Explain  how  the  project  will 
maximize  partnership  ventures  and 
collaborative  efforts  to  strengthen  food 
and  agricultural  sciences  hi^er 
education  (e.g.,  involvement  of  faculty 
in  related  disciplines  at  the  same 
institution,  joint  projects  with  other 
colleges  or  universities,  or  cooperative 
activities  with  business  or  industry) 
Also  explain  how  it  will  stimulate 
academia,  the  States,  or  the  private 
sector  to  join  with  the  Federal  partner 
in  enhancing  food  and  agricultural 
sciences  higher  education.  Provide 
evidence,  via  letters  from  the  parties 
involved,  that  arrangements  necessary 
for  collaborative  partnerships  or  joint 
initiatives  have  been  discussed  and 
realistically  can  be  expected  to  come  to 
fruition,  or  actually  have  been  finalized 
contingent  on  an  award  under  this 
program. 

Note:  Letters  must  be  signed  by  an  official 
who  has  the  authoritv  to  commit  the 


resources  of  the  organization  Such  letters 
should  be  referenced  in  the  plan  of  operation, 
but  the  actual  letters  should  be  included  in 
the  Appendix  section  of  the  proposal  Any 
potential  confliclls)  of  interest  that  might 
result  from  the  proposed  collaborative 
arrangements  must  be  discussed  in  detail. 
Explain  how  the  project  will  create  a  new  or 
enhance  an  existing  partnership  between  the 
USDA  agency  cooperator(s)  and  the  1890 
Institution(s).  This  section  should  expand 
upon  the  summary  information  provided  in 
the  documentation  of  USD.^  agency 
cooperator 

(3)  Institutional  Capacity  Build mg.  (a) 
Institutional  enhancement  Explain  how 
the  proposed  project  will  strengthen  the 
institution's  teaching  capacity,  and.  if 
applicable,  that  of  any  other  institution 
assuming  a  major  role  in  the  conduct  of 
the  project.  For  example,  describe  how 
the  proposed  project  is  intended  to 
strengthen  the  institution's  academic 
infrastructure  by  expanding  the  current 
faculty  expertise  base,  advancing  the 
scholarly  quality  of  the  institution's 
academic  programs,  ennching  the  racial, 
ethnic,  or  gender  diversity  of  the 
student  body,  helping  the  institution 
establish  itself  as  a  center  of  excellence 
in  a  particular  field  of  education, 
helping  the  institution  maintain  or 
acquire  state-of-the-art  scientific 
instrumentation  or  library  collections 
for  teaching,  or  enabling  the  institution 
to  provide  more  meaningful  student 
experiential  learning  opportunities 

(b)  Institutional  commitment  Discuss 
the  institution's  commitment  to  the 
project.  For  example,  substantiate  that 
tht  institution  attributes  a  high  priority 
to  the  project,  discuss  how  the  project 
will  contribute  to  the  achievement  of 
the  institution's  long-range  (five-  to  ten- 
year)  goals,  explain  how  the  proiect  will 
help  satisfy  the  institutions  high 
priority  objectives,  or  show  how  this 
project  is  linked  to  and  supported  by  the 
institution's  strategic  plan  Document 
the  commitment  of  institutional 
resources  to  the  project,  and  show  that 
the  institutional  resources  to  be  made 
available  to  the  project,  when  combined 
with  the  support  requested  from  USDA, 
will  be  adequate  to  carry  out  the 
activities  of  the  project  Discuss 
institutional  facilities,  equipment, 
computer  services,  and  other 
appropriate  resources  available  to  the 
project 

(c)  Continuation  Plans  Discuss  the 
likelihood  of.  or  plans  for,  continuation 
or  expansion  of  the  project  beyond 
USDA  support.  For  example,  does  the 
institution's  long-range  budget  or 
academic  plan  provide  for  the  realistic 
continuation  or  expansion  of  the 
initiative  undertaken  by  this  projr ct 
after  the  end  of  the  grant  period,  are 
plans  for  eventual  ielf-support  built  into 
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the  project,  are  plans  being  made  to 
institutionalize  the  program  if  it  meets 
with  success,  and  are  there  indications 
of  other  continuing  non-Federal 
supporf 

(4)  Key  Personnel.  In  addition  to  the 
required  separate  vitae  for  each  PD, 
discuss  the  specific  attributes  and 
project  responsibilities  of  each  key 
person  associated  with  the  project. 

(5)  Budget  and  Cost-Effectiveness,  (a) 
Budget.  In  addition  to  the  separate 
required  budget  page  and  budget 
narrative  forms,  discuss  how  the  budget 
specifically  supports  the  proposed 
project  activities.  Explain  how  such 
budget  items  as  professional  or 
technical  staff  time  and  salary,  travel, 
equipment,  etc.,  are  necessary  and 
reasonable  to  achieve  project  objectives. 
Iustif\-  that  the  total  budget,  including 
funds  requested  from  IISDA  and  any 
matching  support  provided,  are 
allocated  between  the  applicant  and  any 
collaborating  mstitution.  and  will  be 
adequate  to  carry  out  the  activities  of 
the  project.  Provide  a  summary  of 
sources  and  amounts  of  all  third  party 
matching  support. 

[b)  Cost-effectiveness.  Justify  the 
project's  cost-effectiveness.  Show  how 
the  project  maximizes  the  use  of  limited 
resources,  optimizes  educational  value 
for  the  dollar,  achieves  economies  of 
scale,  or  leverages  additional  funds.  For 
example,  discuss  how  the  project  has 
the  potential  to  generate  a  critical  mass 
of  expertise  and  activity  focused  on  a 
targeted  need  area,  or  to  promote 
coalition  building  that  could  lead  to 
future  ventures. 

Research  Proposals 

(2)  Significance  of  the  Problem  (a) 
Identification  of  the  Problem  Identify 
the  specific  problem  or  opportunity  to 
be  addressed  and  present  any  research 
questions  or  hypotheses  to  be  examined 

(b)  Project  Justification  Provide  a 
rationale  for  the  proposed  approach  to 
the  problem  or  opportunity  and  indicate 
the  part  that  the  proposed  project  will 
play  in  research  and  knowledge  Discuss 
how  the  project  will  be  of  value  and 
importance  at  the  State,  regional, 
national,  or  international  level(s).  Also 
discuss  how  the  benefits  to  be  derived 
from  the  project  will  transcend  the 
proposing  institution  or  the  grant 
period  Include  a  comprehensive 
summary  of  the  pertinent  scientific 
literature.  Citations  should  be  accurate, 
complete,  and  adhere  to  an  acceptable 
journal  format.  Explain  how  such 
knowledge  (or  previous  findings)  is 
related  to  the  proposed  project.  Describe 
the  relevancy  of  the  proposed  project  to 
current  research  or  significant  resean  h 
support  activities  at  the  proposing 


institution  and  any  other  institution 
participating  in  the  project,  including 
research  which  may  be  as  yet 
unpublished. 

(c)  Innovation.  Describe  the  degree  to 
which  the  proposal  reflects  an 
innovative  or  non-traditional  approach 
to  a  food  and  agricultural  research 
initiative. 

(d)  Multidisciplinary  focus.  Indicate 
where  the  project  is  relevant  to  multiple 
disciplines  in  the  food  and  agricultural 
sciences.  Indicate  whether  the  project 
will  expand  partnership  ventures  among 
disciplines  at  a  university.  Also,  discuss 
whether  the  project  may  be  adapted  by, 
or  serve  as  a  model  for,  other 
institutions. 

(2)  Proposed  Approach,  (a)  Objectives. 
Cite  and  discuss  the  specific  objectives 
to  be  accomplished  under  the  project. 

fb)  Plan  of  operation.  Descrioe 
procedures  or  methodologies  to  be 
applied  to  the  proposed  project.  This 
section  should  include,  but  not  limited 
to  a  description  of:  the  proposed 
investigations,  experiments,  or  research 
support  enhancements  in  the  sequence 
in  which  they  will  be  carried  out, 
procediu^s  and  techniques  to  be 
employed,  including  their  feasibility, 
means  by  which  data  will  be  collected 
and  analyzed,  pitfalls  that  might  be 
encountered,  limitations  to  proposed 
procedures. 

(c)  Timetable.  Provide  a  timetable  for 
execution  of  the  project.  Identify  all 
important  research  milestones  and  dates 
as  they  relate  to  project  start-up, 
execution,  evaluation,  dissemination, 
and  close-out. 

(d)  Products,  results  and  measurable 
outcomes.  Explain  the  expected 
products  and  results  and  their  potential 
impact  on  strengthening  food  and 
agricultural  sciences  higher  education 
in  the  United  States,  including 
attracting  academically  outstanding 
students  or  increasing  the  ethnic,  racial, 
and  gender  diversity  of  the  Nation's 
food  and  agricultural  scientific  and 
professional  expertise  base. 

(e)  Evaluation  plans.  Provide  a  plan 
for  evaluating  the  accomplishment  of 
stated  objectives,  products  and 
outcomes  during  the  conduct  of  the 
project.  Develop  indicators  of  progress 
and  measurable  outcomes.  Describe  any 
data  to  be  collected  and  analyzed,  and 
explain  the  methodology  that  will  be 
used  to  determine  the  extent  to  which 
the  needs  underlying  the  project  are 
met.  Provide  a  plan  for  evaluating  the 
effectiveness  of  the  end  results  upon 
conclusion  of  the  project. 

(f)  Dissemination  plans.  Discuss  plans 
to  disseminate  project  results  and 
products  Identify  target  audiences  and 
explain  methods  of  communication. 


(g)  Partnerships  and  collaborative 
efforts.  Explain  how  the  project  will 
maximize  partnership  ventures  and 
collaborative  efforts  to  strengthen  food 
and  agricultural  sciences  higher 
education  (e.g..  involvement  of  faculty 
in  related  disciplines  at  the  same 
institution,  joint  projects  with  other 
colleges  or  universities,  or  cooperative 
activities  with  business  or  industry). 
Also  explain  how  it  will  stimulate 
academia.  the  States,  or  the  private 
sector  to  join  with  the  Federal  partner 
in  enhancing  food  and  agricultural 
sciences  higher  education.  Provide 
evidence,  via  letters  from  the  parties 
involved,  that  arrangements  necessary 
for  collaborative  partnerships  or  joint 
initiatives  have  been  discussed  and 
realistically  can  be  expected  to  come  to 
fruition,  or  actually  have  been  finalized 
contingent  on  an  award  under  this 
program.  (NOTE:  Letters  must  be  signed 
by  an  official  who  has  the  authority  to 
commit  the  resources  of  the 
organization.  Such  letters  should  be 
referenced  in  the  plan  of  operation,  but 
the  actual  letters  should  be  included  in 
the  Appendix  section  of  the  proposal. 
Any  potential  conflict(s)  of  interest  that 
might  result  from  the  proposed 
collaborative  arrangements  must  be 
discussed  in  detail.  Explain  how  the 
project  will  create  a  new  or  enhance  an 
existing  partnership  between  the  USDA 
agency  cooperator(s)  and  the  1890 
Institution(s).  This  section  should 
expand  upon  the  summary  information 
provided  in  the  documentation  of  USDA 
agency  cooperator 

(3)  Institutional  Capacity  Building,  (a) 
Institutional  enhancement.  Explain  how 
the  proposed  project  will  strengthen  the 
institution's  research  capacity,  and,  if 
applicable,  that  of  any  other  institution 
assuming  a  major  role  in  the  conduct  of 
the  project.  For  example,  describe  how 
the  proposed  project  is  intended  to 
strengthen  the  institution's  research 
infrastructure  by  advancing  the 
expertise  of  the  current  faculty  in  the 
natural  or  social  sciences;  providing  a 
better  research  environment,  state-of- 
the-art  equipment,  or  supplies; 
enhancing  library  collections;  or 
enabling  the  institution  to  provide 
efficacious  organizational  structures  and 
reward  systems  to  attract  and  retain 
first-rate  research  faculty  and 
students'particularly  those  from 
underrepresented  groups. 

(b)  Ir.^Lltutional  commitment.  Discuss 
the  institution's  commitment  to  the 
project.  For  example,  substantiate  that 
the  institution  attributes  a  high  priority 
to  the  project,  discuss  how  the  project 
will  contribute  to  the  achievement  of 
the  institution's  long-range  (five-to  ten- 
year)  goals,  explain  how  the  project  will 
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help  satisfy  the  institution's  high 
priority  objectives,  or  show  how  this 
project  is  linked  to  and  supported  by  the 
institutions  strategic  plan.  Document 
the  commitment  of  institutional 
resources  to  the  project,  and  show  that 
the  institutional  resources  to  be  made 
available  to  the  project,  when  combined 
with  the  support  requested  from  USDA. 
will  be  adequate  to  carry  out  the 
activities  of  the  project.  Discuss 
institutional  facilities,  equipment, 
computer  services,  and  other 
appropriate  resources  available  to  the 
project. 

(c)  Continuation  Plans.  Discuss  the 
likelihood  of,  or  plans  for,  continuation 
or  expansion  of  the  project  beyond 
USDA  support.  For  example,  does  the 
institution's  long-range  budget  or 
academic  plan  provide  for  the  realistic 
continuation  or  expansion  of  the  line  of 
research  or  research  support  activity 
undertaken  by  this  project  after  the  end 
of  the  grant  period.  For  example,  are 
there  plans  for  securing  non-Federal 
support  for  the  project?  Is  there  any 
potential  for  income  from  patents, 
technology  transfer  or  university- 
business  enterprises  resulting  from  the 
project?  Also  discuss  the  probabilities  of 
proposed  activity  or  line  of  inquiry 
being  pursued  by  researchers  at  other 
institutions.  Are  plans  for  eventual  self- 
support  built  into  the  project,  are  plans 
being  made  to  institutionalize  the 
program  if  it  meets  with  success,  and 
are  there  indications  of  other  continuing 
non-Federal  support? 

(4)  Key  Personnel .  In  addition  to  the 
required  separate  vitae  for  each  PD, 
discuss  the  specific  attributes  and 
project  responsibilities  of  each  key 
person  associated  with  the  project. 

(5)  Budget  and  Cost-Effectiveness. 

(a)  Budget.  In  addition  to  the  separate 
required  budget  page  and  budget 
narrative  forms,  discuss  how  the  budget 
specifically  supports  the  proposed 
project  activities.  Explain  how  such 
budget  items  as  professional  or 
technical  staff  time  and  salary,  travel, 
equipment,  etc.,  are  necessary  and 
reasonable  to  achieve  project  objectives. 
Justify  that  the  total  budget,  including 
funds  requested  from  USDA  and  any 
matching  support  provided,  are 
allocated  between  the  applicant  and  any 
collaborating  institution,  and  will  be 
adequate  to  carry  out  the  activities  of 
the  project.  Provide  a  summary  of 
sources  and  amounts  of  all  third  party 
matching  support. 

(b)  Cost-effectiveness.  Justify  the 
project's  cost-effectiveness.  Show  how 
the  project  maximizes  the  use  of  limited 
resources,  optimizes  educational  value 
for  the  dollar,  achieves  economies  of 
scale,  or  leverages  additional  funds.  For 


example,  discuss  how  the  project  has 
the  potential  to  generate  a  critical  mass 
of  expertise  and  activity  focused  on  a 
targeted  need  area,  or  to  promote 
coalition  building  that  could  lead  to 
future  ventures. 

7.  References 

AU  references  to  works  cited  should 
be  complete,  including  titles  and  all  co- 
authors, and  should  conform  to  an 
acceptable  journal  format.  References 
are  not  considered  in  the  page- 
limitation  for  the  Project  Description. 

8.  Appendices  to  Project  Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  project.  The  addition  of 
appendices  should  not  be  used  to 
circumvent  the  text  and/or  fig\ires  and 
tables  page  limitations. 

9  Key  Personnel 

The  following  should  be  included,  as 
applicable: 

fa)  The  roles  and  responsibilities  of 
each  PD  and/or  collaborator  should  be 
clearly  described;  and 

(b)  Vitae  of  the  PD  and  each  co-PD. 
senior  associate,  and  other  professional 
personnel.  This  section  should  include 
vitae  of  all  key  persons  who  are 
expected  to  work  on  the  project, 
whether  or  not  CSREES  funds  are 
sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  each 
in  length,  excluding  publications 
listings.  The  vitae  should  include  a 
presentation  of  academic  and  research 
credentials,  as  applicable,  e.g.,  earned 
degrees,  teaching  experience, 
employment  history,  professional 
activities,  honors  and  awards,  and 
grants  received.  A  chronological  list  of 
all  publications  in  refereed  journals 
during  the  past  four  {41  years,  including 
those  in  press,  must  be  provided,  as 
appUcable.  for  each  project  member  for 
whom  a  curriculum  vitae  is  provided. 
Also  list  only  those  non-refereed 
technical  publications  that  have 
relevance  to  the  proposed  project.  All 
authors  should  be  listed  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

10.  Collaborative  Arrangements 

If  it  will  be  necessar)'  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  others,  such 
arrangements  should  be  fully  explained 
and  justified.  If  the  consultant(s)  or 
collaborator(s)  are  known  at  the  time  of 
application,  a  vitae  or  resume  should  be 
provided.  In  addition,  evidence  (e.g., 
letter  of  support)  should  be  provided 


that  the  collaborators  involved  have 
agreed  to  render  these  ser\'ices  The 
applicant  also  will  be  required  to 
provide  additional  information  on 
consultants  and  collaborators  in  the 
budget  portion  of  the  application  See 
instructions  in  the  application  forms  for 
compleung  Form  CSREES-2004, 
Budget. 

1 1  Conflict-of-interest  List  (Form 
CSREES-2007) 

A  "Conflict-of-Lnterest  List."  Form 
CSREES-2007.  must  be  provided  for  all 
individuals  who  have  submitted  a  vitae 
in  response  to  item  9.(b)  of  this  part. 
Each  Form  CSREES-2007  should  list 
alphabetically,  by  the  last  names,  the 
full  names  of  the  individuals  in  the 
following  categories:  (a)  All  co-authors 
on  publications  within  the  past  four 
years,  including  pending  publications 
and  submissions:  (b)  all  collaborators  on 
projects  within  the  past  four  years, 
including  current  and  planned 
collaborations,  (c)  all  thesis  or 
postdoctoral  advisees/ advisors  within 
the  past  four  years;  and  (d)  all  persons 
in  your  field  with  whom  you  have  had 
a  consulting  or  financial  arrangement 
within  the  past  four  years,  who  stand  to 
gain  by  seeing  the  project  funded.  This 
form  is  necessar>'  to  assist  program  staff 
in  excluding  from  application  review 
those  individuals  who  have  conflicts  of 
interest  with  the  personnel  in  the  grant 
application.  The  program  contact  must 
be  informed  of  any  additional  conflicts 
of  interest  that  arise  after  the  application 
is  submitted 

12.  Budget  (Form  CSREES-2004) 

a.  General 

4'i)  Budget  Form 

Prepare  the  Budget.  Form  CSREES- 
2004,  in  accordance  with  instructions 
provided  with  the  application  forms.  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
cumulative  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  project  period  The  budget  form 
may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  ser\ice 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  statutes, 
regulations,  and  Federal  cost  principles, 
and  these  program  guidelines,  and  can 
be  justified  as  necessary  for  the 
successful  conduct  of  the  proposed 
project.  Applicants  also  must  include  a 
budget  narrative  to  justify  their  budget 
requests  {see  section  b.  below.) 
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(2)  Matching 

Contributions  toward  the  match  from 
the  institution  should  be  identified  in 
the  column  "Non-Federal  Proposed  Cost 
Sharing/ Matching  Funds"  on  the  Budget 
(Form  CSREES-2004).  Cash 
contributions  of  the  institution  and 
third  parties  as  well  as  non-cash 
contributions  should  be  identified  on 
Line  Q,  as  appropriate,  of  Form 
CSREES-2004  and  described  in  the 
budget  narrative. 

b  Budget  Narrative 

All  budget  categories,  with  the 
exception  of  Indirect  Costs,  for  which 
support  is  requested,  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  Budget  form. 

c.  Matching  Funds 

Proposals  should  include  written 
verification  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(a)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  bv 
the  AORs  of  the  donor  organization  and 
the  applicant  organization,  which  must 
include.  (1)  The  name,  address,  and 
telephone  number  of  the  donor:  (2)  the 
name  of  the  applicant  organization;  (3) 
the  title  of  the  project  for  which  the 
donation  is  made:  (4)  the  dollar  amount 
of  the  cash  donation;  and  (5)  a  statement 
that  the  donor  will  pay  the  cash 
contribution  during  the  grant  period; 
and 

(b)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  AORs  of  the  donor  organization 
and  the  applicant  organization,  which 
must  include:  (1)  The  name,  address, 
and  telephone  number  of  the  donor:  (2) 
the  name  of  the  applicant  organization; 

(3)  the  title  of  the  project  for  which  the 
donation  is  made;  (4)  a  good  faith 
estimate  of  the  current  fair  market  value 
of  the  third  party  in-kind  contribution, 
and  (5)  a  statement  that  the  donor  will 
make  the  contribution  during  the  grant 
period. 

The  sources  and  amount  of  all 
matching  support  from  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
following  the  Budget  Narrative.  All 
pledge  agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 

The  value  of  applicant  contributions 
to  the  project  shall  be  established  in 


accordance  with  applicable  cost 
principles.  Applicants  should  refer  to 
0MB  Circular  A-21,  Cost  Principles  for 
Educational  Institutions,  for  further 
guidance  and  other  requirements 
relating  to  matching  and  allowable 
costs. 

Any  cost  sharing  commitments 
specified  in  the  proposal  will  be 
referenced  and  included  as  a  condition 
of  an  award  resulting  from  this 
announcement. 

13.  Current  and  Pending  Support  (Form 
CSREES-2005) 

All  applications  must  contain  Form 
CSREES-2005  listing  other  current 
public  or  private  support  (including  in- 
house  support)  to  which  persoimel  (i.e.. 
individuals  submitting  a  vitae  in 
response  to  item  9.(b)  of  this  part) 
identified  in  the  application  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget  Please  follow  the  instructions 
provided  on  this  form.  Concurrent 
submission  of  identical  or  similar 
applications  to  the  possible  sponsors 
will  not  prejudice  application  review  or 
evaluation  by  the  CSREES.  However,  an 
application  that  duplicates  or  overlaps 
substantially  with  an  application 
already  reviewed  and  hinded  (or  to  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program.  Please  note  that  the  project 
being  proposed  should  be  included  in 
the  pending  section  of  the  form. 

14.  Assurance  Statement(s)  (Form 
CSREES-2008) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurances,  supporting 
documentation,  etc..  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project, 
applications  involving  any  of  the 
following  elements  must  comply  with 
the  additional  requirements  as 
applicable. 

a.  Recombinant  DNA  or  RNA  Research 

As  stated  in  7  CFR  Part  3015.205 
fb)(3),  all  key  personnel  identified  in  the 
application  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules."  as  revised.  If  your  project 
proposes  to  use  recombinant  DNA  or 
RNA  techniques,  you  must  so  indicate 
by  checking  the  "yes"  box  in  Block  20 
of  Form  CSREES-2002  (the  Proposal 
Cover  Page)  and  by  completing  Section 


A  of  Form  CSREES-2008.  For  applicable 
applications  recommended  for  funding. 
Institutional  Biosafety  Committee 
approval  is  required  before  CSREES 
funds  will  be  released.  Please  refer  to 
the  application  forms  for  further 
instructions. 

b.  Animal  Care 

Responsibility  for  the  humane  care 
and  treatment  of  live  vertebrate  animals 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Where  a  project  involves  the  use  of 
living  vertebrate  animals  for 
experimental  purposes,  all  key 
persoimel  identified  in  an  application 
and  all  endorsing  officials  of  the 
proposing  organization  are  required  to 
comply  with  the  applicable  provisions 
of  the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2131  et  seq.],  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  in  9  CFR  Parts  1.2,3,  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  your 
project  will  involve  these  animals,  you 
should  check  "yes"  in  block  20  of  Form 
CSREES-2002  and  complete  Section  B 
of  Form  CSREES-2008.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  results  in  a  grant 
award,  funds  will  be  released  only  after 
the  Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project. 
Please  refer  to  the  application  forms  for 
further  instructions. 

c.  Protection  of  Human  Subjects 

Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  promulgated  by  the 
Department  under  7  CFR  Part  Ic.  If  you 
propose  to  use  human  subjects  in  your 
project,  you  should  check  the  "yes"  box 
in  Block  20  of  Form  CSREES-2602  and 
complete  Section  C  of  Form  CSREES- 
2008.  Please  refer  to  the  application 
forms  for  additional  instructions. 

15.  Certifications 

Note  that  by  signing  Form  CSREES- 
2002  the  applicant  is  providing  the 
certifications  required  by  7  CFR  Part 
3017,  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
and  7  CFR  Part  3018,  regarding 
Lobbying.  The  certification  forms  are 
included  in  the  application  package  for 
informational  purposes  only.  These 
forms  should  not  be  submitted  with  the 
application  since  by  signing  Form 
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CSREES-2002  your  organization  is 
providing  the  required  certifications  If 
the  project  will  involve  a  subcontractor 
or  consultant,  the  subcontractor/ 
consultant  should  submit  a  Form  ,\D- 
1048,  Certification  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

16.  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA)  (Form 
CSREES-2006) 

As  outlined  in  7  CFR  Part  3407  (the 
Cooperative  State  Research.  Education, 
and  Extension  Ser\'ice  regulations 
implementing  NEPA).  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary:  therefore.  Form 
CSREES-2006.  "NEPA  Exclusions 
Form."  must  be  included  in  the 
application  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion(s)  must  be  identified. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions.  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantia!  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

17.  Documentation  of  USDA  Agency 
Cooperator 

To  be  considered  for  funding,  each 
proposal  for  the  1890  Institution 
Capacity  Building  Grants  Program  must 
include  documentation  of  cooperation 
with  at  least  one  USDA  agency  or  office. 
If  multiple  agencies  are  involved  as 
cooperators,  documentation  must  be 
included  from  each  agency,  This 
documentation  must  include  the 
following  information:  a  summary  of  the 


cooperative  arrangement:  indicate  the 
agency's  willingness  to  commit  support 
for  the  project:  identify  the  person(s)  at 
the  USDA  agency  who  will  serve  as  the 
liaison  or  technical  contact  for  the 
project:  describe  the  degree  and  nature 
of  the  USDA  agency's  involvement  in 
the  proposed  project:  describe  the 
expected  benefits  of  the  partnership 
venture  for  the  USDA  agency  and  for  the 
1890  Institution.  A  detailed  discussion 
of  these  partnership  arrangements 
should  be  provided  in  the  proposal 
narrative  under  item  (2)(g), 
'Partnerships  and  collaborative  efforts.  ' 
in  Part  III.  B6 — Project  Description. 

C.  Submission  of  Applications 

1.  When  To  Submit  (Deadline  Date) 

Applications  must  be  received  bv 
COB  on  January  31.  2002,  (5:00  p.m. 
Eastern  Time).  Applications  received 
after  this  deadline  will  not  be 
considered  for  funding 

2.  What  To  Submit 

An  original  and  seven  (7)  copies  must 
be  submitted.  In  addition,  submit  two 
(2)  copies  of  the  application's  Project 
Summary,  All  copies  of  the  application 
and  the  Project  Summar%'  must  be 
submitted  in  one  package. 

3.  Where  To  Submit 

Applicants  are  strongly  encouraged  to 
submit  completed  applications  via 
overnight  mail  or  deliven.'  service  to 
ensure  timely  receipt  by  the  USDA  The 
address  for  hand-delivered  applications 
or  applications  submitted  using  an 
express  mail  or  overnight  courier 
service  is:  1890  Institution  Teaching  and 
Research  Capacity^  Building  Grants 
Program;  in  care  of  Proposal  Services 
Unit;  Cooperative  State  Research. 
Education,  and  Extension  Service:  US, 
Department  of  Agriculture:  Room  1307, 
Waterfront  Centre:  800  9th  Street.  SW,. 
Washington.  DC  20024:  Telephone: 
(202)401-5048. 

Applications  sent  via  the  US,  Postal 
Service  must  be  sent  to  the  following 
address:  1890  Institution  Teaching  and 
Research  Capacity  Building  Grants 
Program:  in  care  of  Proposal  Services 
Unit:  Cooperative  State  Research, 
Education,  and  Extension  Service:  US 
Department  of  Agriculture;  STOP  2245: 
1400  Independence  Avenue,  SW.. 
Washington.  DC  20250-2245. 

D,  Acknowledgment  of  Applications 

The  receipt  of  all  applications  will  be 
acknowledged  by  e-mail.  Therefore, 
applicants  are  strongly  encouraged  to 
provide  accurate  e-mail  addresses, 
where  designated,  on  the  Form 
CSREES-2002.  If  the  applicants  e-mail 
address  is  not  indicated.  CSREES  will 


acknowledge  receipt  of  the  application 
by  letter 

If  the  applicant  does  not  receive  an 
acknowledgment  within  60  davs  of  the 
submission  deadline,  please  contact  the 
program  contact.  Once  the  application 
has  been  assigned  an  application 
number,  please  cite  that  number  on  all 
future  correspondence. 

Part  rv — Review  Process 

A  General 

Each  application  w  ill  be  evaluated  in 
a  2-part  process.  First,  each  application 
will  be  screened  to  ensure  that  it  meets 
the  administrative  requirements  as  set 
forth  in  this  RFA  Second,  applications 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  review  panel. 

Reviewers  will  be  selected  based 
upon  training  and  experience  in 
relevant  scientific,  extension,  or 
education  fields,  taking  into  account  the 
following  factors:  (a)  The  level  of 
relevant  formal  scientific,  technical 
education,  or  extension  expenence  of 
the  individual,  as  well  as  the  extent  to 
which  an  individual  is  engaged  in 
relevant  research,  education,  or 
extension  activities:  (b)  the  need  to 
include  as  reviewers  experts  from 
various  areas  of  specialization  within 
relevant  scientific,  education,  or 
extension  fields:  (cj  the  need  to  include 
as  reviewers  other  experts  (e.g., 
producers,  range  or  forest  managers/ 
operators,  and  consumers)  who  can 
assess  relevance  of  the  applications  to 
targeted  audiences  and  to  program 
needs:  (d)  the  need  to  include  as 
reviewers  experts  from  a  variet\  of 
organizational  types  (eg,,  colleges, 
universities,  industrv'.  state  and  Federal 
agencies,  private  profit  and  non-profit 
organizations)  and  geographic  locations: 
(e)  the  need  to  maintain  a  balanced 
composition  of  reviewers  with  regard  to 
minority  and  female  representation  and 
an  equitable  age  distribution;  and  (f)  the 
need  to  include  reviewers  who  can 
judge  the  effective  usefulness  to 
producers  and  the  general  public  of 
each  application, 

B  Evaluation  Criteria 

The  evaluation  criteria  and  weights 
below  will  be  used  in  reviewing 
applications  submitted  in  response  to 
this  RFA: 

Teaching  Proposals 

1  Potential  for  Advancing  the  Quality  of 
Education  (30  Points) 

This  criterion  is  used  to  assess  the 
likelihood  that  the  project  will  have  a 
substantial  impact  upon  and  advance 
the  quality  of  food  and  agricultural 
sciences  higher  education  by 
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strengthening  institutional  capacities  to 
meet  clearly  delineated  needs.  Elements 
considered  include  identification  of 
needs,  justification  for  the  project, 
innovation  (creative  programs,  material 
or  curricula),  and  a  multidisciplinary 
focus. 

2.  Proposed  Approach  and  Cooperative 
Linkages  (2.5  Points) 

This  criterion  relates  to  the  soundness 
of  the  proposed  approach  and  the 
quality  of  the  partnerships  likely  to 
evolve  as  a  result  of  the  project. 
Elements  include  objectives, 
methodology,  plan  of  operation, 
timetable,  expected  products  and 
results,  evaluation  plans,  dissemination 
plans,  and  partnerships  and 
collaborative  efforts.  Emphasis  is  placed 
on  the  quality  of  educational  support 
provided  to  the  applicant  institution 
through  its  partnerships  and  cooperative 
linkages. 

3.  Institutional  Capacity  Building  (20 
Points) 

This  criterion  relates  to  the  degree  to 
which  the  project  will  strengthen  the 
teaching  capacity  of  the  applicant 
institution  and,  if  applicable,  that  of  any 
other  institution  assuming  a  major  role 
in  the  conduct  of  the  project.  Elements 
include  the  institution's  commitment  to 
the  project,  institutional  enhancement, 
and  plans  for  project  continuation  or 
expansion  beyond  the  period  of  USDA 
support. 

4.  Key  Personnel  (15  Points) 

This  criterion  relates  to  the  adequacy 
of  the  number  and  qualifications  of  the 
key  persons  who  will  can7  out  the 
project 

5.  Budget  and  Cost-Effectiveness  (10 
Points) 

This  criterion  relates  to  the  extent  to 
which  the  total  budget  adequately 
supports  the  project  and  is  cost- 
effective.  Elements  considered  include 
the  necessity  and  reasonableness  of 
costs  to  carry  out  project  activities  and 
achieve  project  objectives;  the 
appropriateness  of  budget  allocations 
between  the  applicant  and  any 
collaborating  institution(s);  the 
adequacy  of  time  committed  to  the 
project  by  key  project  personnel;  and 
the  degree  to  which  the  project 
maximizes  the  use  of  limited  resources, 
optimizes  educational  value  for  the 
dollar,  achieves  economies  of  scale, 
leverages  additional,  and  focuses 
expertise  and  activity  on  targeted 
educational  areas. 


Research  Proposals 

1.  Significance  of  the  Problem  (30 
Points) 

This  criterion  is  used  to  assess  the 
likelihood  that  the  project  will  advance 
or  have  a  substantial  impact  upon  the 
body  of  knowledge  constituting  the 
natural  and  social  sciences  undergirding 
the  agricultural,  natural  resources,  and 
food  systems.  Elements  considered 
include  identification  of  the  problem  or 
opportunity  to  be  addressed, 
justification  for  the  project,  iruiovation 
(creative  programs,  material  or 
curricula)  and  a  multidisciplinary  focus. 

2.  Proposed  Approach  and  Cooperative 
Linkages  (25  Points) 

This  criterion  relates  to  the  soundness 
of  the  proposed  approach  and  the 
quality  of  the  partnerships  likely  to 
evolve  as  a  result  of  the  project. 
Elements  include  objectives, 
methodology,  plan  of  operation, 
timetable,  expected  products  and 
results,  evaluation  plans,  dissemination 
plans,  and  partnerships  and 
collaborative  efforts.  Emphasis  is  placed 
on  the  quality  of  research  support 
provided  to  the  applicant  institution 
through  its  partnerships  and  cooperative 
linkages. 

3.  Institutional  Capacity  Building  (20 
Points) 

This  criterion  relates  to  the  degree  to 
which  the  project  will  strengthen  the 
research  capacity  of  the  applicant 
institution  and,  if  applicable,  that  of  any 
other  institution  assuming  a  major  role 
in  the  conduct  of  the  project.  Elements 
include  the  institution's  commitment  to 
the  project,  institutional  enhancement, 
and  plans  for  project  continuation  or 
expansion  beyond  the  period  of  USDA 
support. 

4.  Key  Personnel  (15  Points) 

This  criterion  relates  to  the  adequacy 
of  the  number  and  qualifications  of  the 
key  persons  who  will  carry  out  the 
project 

5.  Budget  and  Cost-Effectiveness  (10 
Points) 

This  criterion  relates  to  the  extent  to 
which  the  total  budget  adequately 
supports  the  project  and  is  cost- 
effective  Elements  considered  include 
the  necessity  and  reasonableness  of 
costs  to  carry  out  project  activities  and 
achieve  project  objectives;  the 
appropriateness  of  budget  allocations 
between  the  applicant  and  any 
collaborating  institutions(s);  the 
adequacy  of  time  committed  to  the 
project  by  key  project  personnel;  and 
the  degree  to  which  the  project 


maximizes  the  use  of  limited  resources, 
optimizes  educational  value  for  the 
dollar,  achieves  economies  of  scale, 
leverages  additional  funds,  focuses 
expertise  and  activity  on  a  high-priority 
research  initiative(s),  or  promote 
coalition  building  for  current  or  future 
ventures. 

C.  Conflicts  of  Interest  and 
Confidentiality 

During  the  peer  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts  of 
interest  that  may  impact  review  or 
evaluation.  For  the  purpose  of 
determining  conflicts  of  interest,  the 
academic  and  administrative  autonomy 
of  an  institution  shall  be  determined  by 
reference  to  the  2002  Higher  Education 
Directory,  published  by  Higher 
Education  Publications,  Inc.,  6400 
Arlington  Boulevard,  Suite  648,  Falls 
Church,  Virginia  22042.  Phone:  (703) 
532-2300.  Web  site:  http:// 
www.hepinc.com. 

Names  of  submitting  institutions  and 
individuals,  as  well  as  application 
content  and  peer  evaluations,  wrill  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  panelists  will  be  made 
available  in  such  a  way  that  the 
panelists  cannot  be  identified  with  the 
review  of  any  particular  application. 

Part  V — Grant  Awards 

A.  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
applications  are  judged  most 
meritorious  under  the  procedures  set 
forth  in  this  RFA.  The  date  specified  by 
the  awarding  official  of  CSREES  as  the 
effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 
by  CSREES  under  this  RFA  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
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the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (parts  3015  and  3019  of  7 
CFR). 

B.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  RFA.  if  such  information  has  not 
been  provided  previously  under  this  or 
another  CSREES  program.  CSREES  will 
provide  copies  of  forms  recommended 
for  use  in  fulfilling  these  requirements 
as  part  of  the  preaward  process. 
Although  an  applicant  may  be  eligible 
based  on  its  status  as  one  of  these 
entities,  there  are  factors  which  may 
exclude  an  applicant  from  receiving 
Federal  financial  and  nonfinancial 
assistance  and  benefits  under  this 
program  (e.g.,  debarment  or  suspension 
of  an  individual  involved  or  a 
determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

C.  Grant  Award  Document  and  Notice  of 
Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
applications; 

(2)  Title  of  project; 

(3)  Najne(s)  and  institution(s)  of  PD's 
chosen  to  direct  and  control  approved 
activities; 

(4)  Identifying  grant  number  assigned 
by  the  Department; 

(5)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(6)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(7)  Legal  authority(ies)  under  which 
the  grant  is  awarded; 

(8)  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number; 

(9)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(10)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 


provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  document 

Part  VI — Additional  Information 

A.  Access  To  Review  Information 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  summar\'  of 
the  panel  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 

B  Use  of  Funds:  Changes 

1   Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 
the  grant  state  otherwise,  the  grantee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  grant  funds. 

2 .  Changes  in  Project  Plans 

a.  The  permissible  changes  by  the 
grantee.  PD(s).  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
similar  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  or  the  PD(s)  is 
uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination.  The  ADO  is 
the  signatory  of  the  award  document, 
not  the  program  contact. 

b.  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  grant. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project,  but  in  no  case  shall 
the  total  project  period  exceed  five 


years  Any  extension  of  time  shall  be 
conditioned  upon  prior  request  bv  the 
grantee  and  approval  in  writing  by  the 
ADO.  unless  prescribed  otherwise  in  the 
terms  and  conditions  of  a  grant 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  wTiting  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
grant  award 

C  Expected  Program  Outputs  and 
Reporting  Requirements 

(a)  During  the  tenure  nf  a  grant, 
project  directors  are  invited  to  attend  at 
least  one  national  project  directors 
meeting,  if  offered,  in  Washington.  DC. 
or  any  other  announced  location  The 
purpose  of  the  meeting  will  be  to 
discuss  project  and  grant  management, 
opportunities  for  collaborative  efforts, 
future  directions  for  education  reform, 
and  opportunities  to  enhance 
dissemination  of  exemplary  end 
products/results 

(bj  An  Annual  Performance  Report 
must  be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
completion  of  the  first  year  of  the 
project  and  annually  thereafter  during 
the  life  of  the  grant  Generally,  the 
Annual  Performance  Reports  should 
include  a  summary  of  the  overall 
progress  toward  project  objectives, 
current  problems  or  unusual 
developments,  the  next  year  s  activities, 
and  any  other  information  that  is 
pertinent  to  the  ongoing  project  or 
which  may  be  specified  in  the  terms  and 
conditions  of  the  award. 

(c)  A  Final  Performance  Report  must 
be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
expiration  date  of  the  project  The 
expiration  date  is  specified  in  the  award 
documents  and  modifications  thereto,  if 
any  Generally,  the  Final  Performance 
Report  should  be  a  summary  of  the 
completed  project,  including:  A  review 
of  project  objectives  and 
accomplishments;  a  description  of  any 
products  and  outcomes  resulting  from 
the  project;  activities  undertaken  to 
disseminate  products  and  outcomes; 
partnerships  and  collaborative  ventures 
that  resulted  from  the  project,  future 
initiatives  that  are  planned  as  a  result  of 
the  project,  the  impact  of  the  project  on 
the  project  director(s).  students,  the 
departments,  the  institution,  and  the 
food  and  agricultural  sciences  higher 
education  system;  and  data  on  project 
personnel  and  beneficiaries  The  Final 
Performance  Report  should  be 
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accompanied  by  samples  or  copies  of 
any  products  or  publications  resulting 
from  or  developed  by  the  project.  The 
Final  Performance  Report  also  must 
contain  any  other  information  which 
may  be  specified  in  the  terms  and 
conditions  of  the  award. 

D  Applicable  Federal  Statutes  and 
Regulations 

Several  Federal  statutes  and 
regulations  apply  to  grant  application.s 
considered  for  review  and  to  project 
grants  awarded  under  this  program 
These  include,  but  are  not  limited  to: 
7  CFR  Part  1,1— USDA  implementation 
of  the  Freedom  of  Information  Act 
7  CFR  Part  3 — USDA  implementation  of 
0MB  Circular  No  A-129  regarding 
debt  collection. 
7  CFR  Part  15.  subpart  A— USDA 
implementation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964,  as 
amended 
7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  0MB  directives  (i  e 
OMB  Circular  Nos.  A-21  and  A- 
122)  and  incorporating  provisions 
of  31  US  C.  6301-6308  (formerlv 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub,  L.  No. 
95-224).  as  well  as  general  policv 
requirements  applicable  to 
recipients  of  Departmental  finanria! 
assistance 
7  CFR  Part  3017— USDA 
implementation  of 
Governmentwide  Debarment  and 
Suspension  (Nonprocurementj  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants) 
7  CFR  Part  3018— USDA 

implementation  of  Restrictions  on 


Lobbying,  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
retupients  of  Federal  contracts, 
grants,  cooperative  agreements,  and 
loans 

7  CFR  Part  3019— USDA 

implementation  of  OMB  Circular 
A-110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations. 

7  CFR  Part  3052— USDA 

implementation  of  OMB  Circular 
No.  A-133.  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969. 
as  amended 

29  use:   794  (section  504, 

Rehabilitation  Act  of  1973)  and  7 
CFR  Part  15b  (USDA 
implementation  of  statute) — 
pn)hibiting  discrimination  based 
upon  physical  or  mental  handicap 
in  Federallv  assisted  programs 

35  use  200  et  .seq  — Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  bv  employees  of 
small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  iimplementing 
regulations  are  contained  m  37  CFR 
Part  401), 

E  (Confidential  Aspects  of  Applications 
and  Awards 

When  an  application  results  in  a 
grant,  it  becomes  a  part  of  the  record  of 
CSREES  transactions,  available  to  the 


public  upon  specific  request 
Information  that  the  Secretary 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  nature  will  be 
held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
does  not  result  in  a  grant  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  an  application  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  An  application  may  be  withdrawm 
at  any  time  prior  to  the  final  action 
thereon. 

F  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29114,  June  24.  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  OMB  Document  No. 
0524-0039, 

Done  at  Washington,  DC.  this  I.Tth  day  of 
November  2001, 

Colien  Hefferan, 

Administrator,  Cooperative  State  Research. 

Education,  and  Extension  Serx'ice 

[FR  Doc.  01-28992  Filed  11-19-01.  8  45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13235  of  November  16.  2001 
National  Emergency  Construction  Authority 


[FR  Dcx     01  -JQl'iq 

Filed  1  l-l'»-<n     10  3"  am) 

Billing  code    i  I'JS-i'il  -  r 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Emergencies 
Act  (50  U.S  C.  1601  et  seq.).  and  section  301  of  title  3.  Inited  States 
Code,  I  declared  a  national  emergency  that  requires  the  use  of  the  Armed 
Forces  of  the  United  States,  by  Proclamation  7463  of  September  14.  2001, 
because  of  the  terrorist  attacks  on  the  World  Trade  Center  and  the  Pentagon, 
and  because  of  the  continuing  and  immediate  threat  to  the  national  security 
of  the  United  States  of  further  terrorist  attacks.  To  provide  additional  author- 
ity to  the  Department  of  Defense  to  respond  to  that  threat,  and  in  accordance 
with  section  301  of  the  National  Emergencies  Act  [50  U  S  C  1631].  I  hereby 
order  that  the  emergency  construction  authority  at  10  U  S  C  2808  is  invoked 
and  made  available  in  accordance  with  its  terms  to  the  Secretary  of  Defense 
and,  at  the  discretion  of  the  Secretary-  of  Defense,  to  the  Secretaries  of 
the  military  departments. 
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The  President 


Presidential  Documents 


Proclamation  7504  of  November  16,  2001 
Thanksgiving  Day,  2001 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Nearh'  half  a  c^nlurv  ago.  President  Dwsght  E;senh(i\vp:  proclaimed  Thanks- 
giving as  a  nnie  when  American^  should  c  eietjrate  the  plentiful  \ield 
of  our   soil  the   beaut\    of   our    lana  thp    prnsprvation    (^t    -hose 

ideals  of  hbertv  and  rustice  that  form  the  basi'-  ni  our  nrttiondl  life,  ana 
the  hope  i)f  international  peace  '  Now.  m  the  pninful  ohprniath  of  thp 
September    11    attacks   and   m   the   midst   of  our   resolute   wnr   on   tprrorisnu 


3oint  us  to  t)ur  (oi;ect;\-p  o!)ligction 
frepdom    that    f.imi    the    foundation 


tmci    particular   assuranre   tron:   our 


President  Eisenhower's  hopeful  words 
to  defend  the  enduring  principles  ol 
of  our  Republic 

During  these  extraurdmarv  times,  wp 
Thanksgiving  tradition,  which  reminds  us  that  we.  as  a  ppople  .ind  indi\id- 
ually,  always  have  reason  to  hope  and  trust  m  Cioa.  despite  great  adversit\ 
In  1621  in  New  England,  the  Pilgrims  ga\e  thanks  to  God.  m  whom  the\ 
placed  their  hope,  even  though  a  bitter  winter  had  token  mc-un  of  their 
brethren.  In  the  winter  of  1~7".  General  Creorge  Washmeton  and  his  arni\ . 
having  just  suffered  great  misfortune,  stopped  near  \'aile\  Forge.  Pennsvl- 
vania.  to  give  thanks  to  God  .\nd  there,  in  the  throes  of  great  (iiffi(ult\, 
thev  found  the  hope  the\  needed  to  perse\"ere  That  hope  m  freedom  ever.tu- 
allv  inspired  them  to  \ictory 

In  1789.  President  Washington,  recollecting  the  countless  blessings  for  wtiu  1; 
our  new  Nation  should  give  thanks,  decla/ed  the  first  National  Dav  oi 
Thanksgiving.  And  decades  later,  with  the  Nation  embroiled  m  a  biood\ 
civil  war.  President  Abraham  Lincoln  revived  what  is  now  an  annual  tradition 
of  issuing  a  presidential  proclamation  of  Thanksgiving  President  Lincoln 
asked  God  to  'heal  the  wounds  of  the  nation  and  to  restore  it  as  soon 
as  may  be  consistent  with  the  Divine  purposes  to  the  full  enjoyment  of 
peace,  harmony.  tranquiUitv.  and  I'nion,  ' 

As  we  recover  from  the  terrible  tragedies  of  September  11.  Americans  of 
every  belief  and  heritage  give  thanks  to  God  for  the  man\  bl^-ssings  we 
enjoy  as  a  free,  faithful,  and  fair-minded  land  Let  us  particularlv  gi\p 
thanks  for  the  selfless  sacrifices  of  those  who  responded  m  service  to  others 
after  the  terrorist  attacks,  setting  aside  their  own  safety  as  the\  reached 
out  to  help  their  neighbors.  Let  us  also  give  thanks  for  our  leaders  c.i 
every  level  who  have  planned  and  coordinated  the  miyriad  of  res{)onses 
needed  to  address  this  unprecedented  national  crisis.  And  let  us  give  thank>- 
for  the  millions  of  people  of  faith  who  have  opened  their  hearts  to  thosp 
in  need  with  love  and  praver.  bringing  us  a  deeper  units  and  stronger 
resolve 

In  thankfulness  and  humility,  we  acknowledge,  especially  now  our  depend- 
ence on  One  greater  than  ourselves.  On  this  dav  of  Thanksyuing  iPt  our 
thanksgiving  be  revealed  in  the  compassionate  support  we  render  to  our 
fellow  citizens  who  are  grieving  unimaginable  loss,  and  let  liS  reaj  h  .o..' 
with  care  to  those  in  need  of  food,  shelter,  and  v.crd,;  of  hope  \la\  Aln;icht\ 
God,  who  IS  our  refuge  and  our  strength  m  this  time  of  troufup,  watch 
over  our  homeland,  protect  us,  and  grant  us  patience,  rp^olvp,  and  u>o;o:r: 
in  all  that  is  to  come 
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NOW.  THEREFORE  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America  b\  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  I'nitfHi  States,  do  hereby  proclaim  Thursday,  November 
22.  2001.  as  a  National  Day  of  Thanksgiving.  I  encourage  Americans  to 
assemble  in  their  homes,  places  of  worship,  or  communitv  centers  to  reinforce 
ties  of  faniii\  and  community,  express  our  profound  thanks  for  the  manv 
blessings  we  enjov.  and  reach  out  in  true  gratitude  and  friendship  to  our 
friends  around  the  world 

IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  this  sixteenth  dav 
of  November,  m  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence  of  the   Inited   States   (jf  .^me^lca   the  two  hundred   and   twentv-sixth. 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  20, 
2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  ccrorvation  and 
management 
Northeastern  United  States 

fisheries — 

Scup    published  1 1-20-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualify  implementation 

plans   approval  and 

promulgation    vanous 

States 

Colorado  and  Montana 
published  9-21-01 

Pennsylvania    published  11- 
5-01 

Various  Stales   published 
11-20-01 
Hazardous  waste  program 

authorizations 

Idaho    published  8-22-01 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 
Federal  claims  collection, 

published  1 1-20-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 

Boeing,  published  10-16-01 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 

Private  business  use: 
definition    published  11- 
20-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders 
Northeast  et  al    comments 
due  by  11-26-01 
published  IO-25-Oi  (FR 
01-26901] 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Potatoes  (Irishj  grown  in — 


Colorado,  comments  due  by 
11-26-01  published  9-25- 
01   ;FR  01-23655] 

AGRICULTURE 
DEPARTMENT  | 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Transglutaminase  enzyme 
and  pork  collagen  use  as 
binders    comments  due  by 
11-30-01    published  10- 
31-01    [FR  01-27264] 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations 

Foreign  policy-based  export 
controls    effects  or 
exporters  and  general 
public    comments  due  by 
11-30-01    published  11-7- 
01   [FR  01-278781 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Caribbean.  Gulf,  and  South 

Atlantic  fisheries — ■ 

Caribbean  Fishery 
Management  Council: 
hearings,  comments 
due  by  11-26-01. 
published  11-5-01  [FR 
01-277231 
Northeastern  United  States 

fisheries — 

Atlantic  herring:  comments 
due  by  11-28-01 
published  10-29-01  [FR 
01-27168] 

Atlantic  herring    correction; 
comments  due  by  11- 
28-01.  published  11-6- 
01   [FR  01-27851] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permts 
programs — 
New  Jersey   comments 

due  by  11-26-01. 

published  10-25-01  [FR 

01-26928] 
New  York,  comments  due 

by  11-26-01    published 

10-25-01   [FR  ai -26927] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives- 
Motorcycle  fuel  inlet 
restrictor  exemption 
gasoline  containing  lead 
or  lead  additives 
prohibition  for  riighway 
use,  comments  due  by 
11-30-01    published  10- 
31-01   [FR  01-27378] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives- 
Motorcycle  fuel  inlet 
restrictor  exemption 
gasoline  containing  lead 
or  lead  additives 
prohibition  for  highway 
use,  comments  due  by 
11-30-01    published  10- 
31-01  [FR  01-27379] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 

Puerto  Rico   comments  due 
by  11-29-01    published 
10-30-01  [FR  01-27283] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation    State  plans 
for  designated  facilitiesand 
pollutants 

Puerto  Rico    comments  due 
by  11-29-01    published 
10-30-01   [FR  01-27284] 

Air  quality  implementation 
plans,  approval  and 
promulgation    various 
Slates 

Texas,  comments  due  by 
11-29-01.  published  10- 
30-01  [FR  01-27108] 
Electronic  reporting 
establishment    electronic 
records,  comments  due  by 
11-29-01    published  8-31-01 
[FR  01-21810] 
Hazardous  waste 
Proiect  XL  program,  site- 
specific  projects — 
NASA  White  Sands  Test 
Facility   Las  Cruces, 
NM,  comments  due  by 
11-30-01    published  10- 
31-01   [FR  01-27380] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Zoxamide  and  its 

metabolites   comments 

due  by  11-26-01: 

published  9-26-01  [FR  01- 

23640] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances 
Significant  new  uses — 
Propanedloic  acid,  etc., 
comments  due  by  11- 
29-01    published  10-30- 
01  [FR  01-27291] 
Water  pollution  control: 
Ocean  dumping,  site 
designations — 


Atlantic  Ocean  offshore 
Charleston    SC 
comments  due  by  1 1- 
26-01,  published  10-10- 
01  [FR  01-25411] 
Water  programs 
Pollutants  analysis  test 
procedures:  guidelines- 
Whole  effluent  toxcity  test 
methods,  comments 
due  by  11-27-01: 
published  9-28-01  [FR 
01-24374] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 

assignments 

Georgia,  comments  due  by 
11-26-01    published  10- 
19-01  [FR  01-26374] 

New  Mexico  and  Texas: 
comments  due  by  1 1  -26- 
01:  published  10-17-01 
[FR  01-26067] 

Texas,  comments  due  by 
11-26-01  published  10- 
19-01   [FR  01-26373] 

FEDERAL  TRADE 
COMMISSION 

Children  s  Online  Privacy 
Protection  Act 
Implementation 

Parental  consent   comments 
due  by  11-30-01 
published  10-31-01  IFR 
01-27390] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing 
Section  8  Management 
Assessment  Program; 
lease-up  indicator: 
comments  due  by  11-30- 
01.  published  10-1-01  [FR 
01-24434] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc  — 
Lower  Kootenai  River 
burtxit:  comments  due 
by  11-27-01:  published 
9-28-01  [FR  01-23913] 

JUSTICE  DEPARTMENT 

Grants 
September  11th  victim 
compensation  fund; 
comments  due  by  11-26- 
01:  published  11-5-01  [FR 
01-27821] 

LABOR  DEPARTMENT 
Labor-Managenient 
Standards  Office 

Federal  contractors  and 
sutxx)ntractors: 
Employee  rights  concerning 
union  dues  or  fees 
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payment:  comments  due 
by  11-30-01:  published 
10-1-01   [FR  01-24320] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits    Federal 
employees 
Health  insurance 
premiums — 
TRICARE-eligible  s 
enrollment  suspension 
comments  due  by  1 1  - 
26-01    published  9-26- 
01   [FR  01-24108] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Tank  vessels,  tank  level 
pressure  monitonng  devices: 
comments  due  by  11-30-01: 
published  10-1-01  [FR  01- 
24493] 
TRANSPORTATION 
DEPARTMENT 
Aviation  economic  regulations 
Air  earner  traffic  and 
capacity  data  by  nonstop 
segment  and  on-flight 
market   '■eporting 
requirements,  comments 
due  by  11-26-01 
published  8-28-01  [FR  01- 
21457] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus,  comments  due  by 
11-26-01:  published  10- 
26-01  [FR  01-26955] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus.  comnr>ents  due  by 
11-28-01:  published  10- 
29-01  [FR  01-26860] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 


BAE  Systems  'Operations) 
Ltd  ,  comments  due  by 
11-28-01    published  i0- 
29-01   [FR  01-27072] 

Bombardier   comments  due 
by  11-29-01    published 
10-30-01  [FR  01-27216] 

Genera!  Electnc  Co 
comments  due  by  11-26- 
01:  published  9-27-01  [FR 
01-24274] 

Israel  Aircraft  Industnes, 
Ltd    comments  due  by 
11-28-01,  published  ^6- 
29-01   [FR  01-27071] 

Pilatus  Aircraft  Ltd 
comments  due  by  ii-30- 
01,  published  i0-24-0l 
[FR  01-26587] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Rolls-Royce  pic,  comments 
due  by  11-26-01 
published  9-26-01  [FR  01- 
24023] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Rolls-Royce  pic.  comments 
due  by  1 1-27-01 
publisl-«d  9-28-01   'FR  01- 
24271] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  standards 
Special  conditions— 
Boeing  727-100/-200 
senes  airplanes 
comments  due  by  1 1  - 
28-01.  published  10-29- 
01  [FR  01-27160] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


Lamps    reftect've  devices, 
and  associated 
equipment— 

Glare  from,  headlamps 
and  other  front  mounted 
lamps    comments  due 
by  11-27-01    published 
9-28-01   TR  01-24430] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenais 

Hazardous  matenais 
transportation — 

Loading    unloading    and 
storage   comments  due 
by  11-30-01    published 
8-2-01  [FR  01-19335] 

Loading    unloading    and 
storage    meetings 
cancelled    comments 
due  by  ii -30-01 
published  lO-2-Oi  [FR 
01-24539] 

TREASURY  DEPARTMENT 

Pnvacy  Act   implementation 
comments  due  by  11-26-01 
published  i0-26-0i  'FR  01- 
27003] 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations 
Constnjction  and  architect- 
engineer  contracts 
comments  due  by  1 1  -26- 
01.  published  9-27-01   'FR 
01-23772] 

Disabitties  rating  schedule 

Substantially  gamfui 
employment   inability  of 
individual  to  engage  m. 
total  disability  ratings 
comments  due  by  1 1  -30- 
01,  published  lO-i-OI  [FR 
01-24272] 

UST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
putJiic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 


With    Pt.o  S'    iPjbi.c  Laws 
Update  Service'  on  202-523- 
6641    This  list  IS  also 
available  online  at  inpy/ 
wwvi  nara  gov 'tea 'eg 
piawcurr  html 

The  texl  of  laws  is  not 
published  m  the  Federal 

Register  but  may  tse  ordered 
in    slip  law'   (individual 
pamphlet  I  form  from  the 
Supenntendeni  of  Documents 
U  S    Govemrrven!  Pnnting 
Office    Washington    DC  20402 
(phone    202-512-1808'    The 
text  will  aisc  t^e  made 
available  on  the  inte-'ne!  from 
GF*0  Access  at  itrp 
tvwvv  access  gpc  gov  na^a 
naraOOS  htm:   Some  'aws  may 
not  vet  be  available 

H.J.  Res.  74/P.L.  107-70 

MaKing  further  continuing 
appropriations  for  the  fiscal 
year  2002    and  for  other 
purposes    (Nov,  17    2001    115 

Stat    5961 
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Agricultural  Marketing  Service 

RULES 

Cherries  (.sweet)  grown  in — 

Washingtfjn.  58350- .58356 
Cherries  (tart)  grown  in — 

Michigan  et  a!..  58356-58362 
Potatoes;  Fresh  Russet  Potato  Diversion  Program.  58349- 

58350 
Walnuts  grown  in — 

California.  58362-58364 
NOTICES 
Apple  juice  from  concentrate,  grade  standards.  58430- 

58431 
Figs  (dried;;  grade  standards,  5843 1-58432 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

NOTICES 

Program  payments;  income  tax  exclusion,  pnmarv  purpose 
determinations: 
Wisconsin  .Agriculture,  Trade  and  Consumer  Protection 
Department — 
Soil  and  Water  Resource  .Manaaement  Crant  Program. 
58430 

Army  Department 

See  Engineers  Corps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  58501-58502 
Nieeting.s: 

HIV  and  STD  Pre\ention  .Advisory  Committee,  58502 

Coast  Guard 

RULES 

Pollution: 

National  Invasive  Species  .-Act  of  1996,  implementation. 
58381-58393 
NOTICES 
Environmental  statements:  avaiiahihtv.  etc.: 

Coast  Guard  Museum  relocation;  gift  nf  land  in  New- 
London,  CT:  acceptance;  comment  request,  58547- 
58548 

Commerce  Department 

See  international  Trade  Administration 

,Spp  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  .-Mmospheru  .Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles; 
Czech  Republic.  58445-58446 
Dominican  Republic,  58446-58447 
El  Salvador.  58447 
Fiji,  58447-58448 
Hungar%,  58448-58449 
Kuwaiti  58449 
Laos,  58449-58450 


■  "ther  t.^lan  cxintracts,  grants, 
58422-58425 


Defense  Department 

See  Engineers  Corps 
PROPOSED  RULES 

Prototype  projects;  transaction;- 
or  cooperative  agreements, 
NOTICES 

.Arms  sales  notification:  transmittal  letter,  etc  ,  58450-5845.^ 
Federal  .Acquisition  Regulation  (F.AJ^j: 
Agency  information  collection  activities — 

Proposed  collection,  co.mment  request,  58493-58495, 
58453-58456 
Meetings 

Science  Board,  58456 
Privacy  -Act; 

Systems  of  records,  58456-58458 

Education  Department 

NOTICES 

.Agenc\-  information  collection  activities: 
Submission  for  OMB  review:  comment  request,  58460 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Radioactne  waste: 

'^'ucca  Mountain,  N\' — 
Site  recommendation  consideration;  hearings,  etc., 
58460-58461 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

EneigN  conservation  program 

Weatherization  Assistance  Program  for  Low-Income 
Persons.  58364-58366 

Engir>eers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 

South  Dakota,  land  transfer.  58459 
Environmental  statements;  notice  of  intent: 

Harrison  (~,ount\ .  MS.  Royal  D  Iberville  Casino  and  Hotel. 
58459-58460 

Environmental  Protection  Agency 

RULES 

.Air  pollutants,  hazardous,  national  em.issuin  -tandards 
Pesticide  active  ingredient  production,  58,H9,J-5840() 
.Air  pollution  control 

State  operating  permits  programs — 
Virginia,  58400 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
.Azoxvstrobin.  58400-58408 
PROPOSED  RULES 

.Air  pollutantv.  hazardous,  natiimal  emission  >trfnd.ird- 
.Asphalt  proc:essing  and  asphalt  roofing  manut.n  tiiring 

facilities,  58609-58642 
Pesticide  active  ingredient  prodiutiuii    .'iH4  25-,T84  2h 
Water  pollution,  discharge  of  poiiutdnt^  iNPDFS 
(Concentrated  animal  feeding  operations:  permit 

regulation  and  effluent  limitations  guidelinev  and 
standards;  data  axailabilitv.  58555-5860" 
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NOTICES 

Meetings: 

Environmental  Policy  and  Technology  Nationil  Advisory 

Council.  584B6-58467 
Scientific  Counselors  Board.  58467-58468 
Scientific  Counselors  Board  Executive  Committee.  58468 
Pesticide,  food,  and  feed  additive  petitions: 

Interregional  Research  Protect  (No   4).  58473-58477 
ISK  Biosciences  Corp.  et  al..  58477-58481 
SciReg.  Inc..  58481-58485 
Pesticide  registration,  cancellation,  etc.: 
Dow  .\groSciences,  58468-58472 
Taensa.  Inc..  58472-5847:1 
Reports  and  guidance  doc;uments:  availahility,  elc: 
Food  Quality  Protection  Act- 
Pesticide  removal  and  transfnrnidtions;  water  treatment 
effects,  incorporation  in  drinking  water 
assessments.  58485-58489 

Executive  Office  of  the  President 

See  Trade  Representative.  Office  of  United  Stat^ 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Flightcrew  compartment  access  and  door  designs,  58649- 
58653 
.•\irworthiness  directives: 

Ravlheon.  58366-58370 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Missouri,  58409 

New  Hampshire.  58408 

New  Mexico.  58408-58409 

Pennsylvania,  58410 

Texas  and  Louisiana,  58409-58410 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

California.  58428-58429 

Kentucltv  and  Virginia.  584  29 
NOTICES 
.■\gency  information  collection  activities: 

Proposed  collection,  comment  request,  58489^58490 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Financial  institutions;  receivership  determinations,  58490 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  .^ct.  58490 

Federal  Energy  Regulator/  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

New  England  Power  Co.  et  al..  58464 
Environmental  statements;  availabilitv,  etc.: 
Maritimes  &  Northeast  Pipeline.  L  L.C.,  et  al.,  58464- 
58465 
Meetings:  I 

Post-Certificate  Environmental  Compliance  and 
Environmental  Report  Preparation  Training 
Seminars,  58465-58466 
Applications,  hearings,  determinations,  etc.: 
Allegheny  Energy  Supply  Co.,  LLC,  58461 
Dominion  Transmission.  Inc..  58461 


El  Paso  Natural  Gas  Co.,  58462 
Empire  District  Electric  Co..  58463-58464 
Panhandle  Eastern  Pipe  Line  Co..  58462-58463 
Tennessee  Gas  Pipeline  Co..  58463 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  58548- 
58549 
Grants  and  cooperative  agreem.ents;  availabilit\ .  etc.: 
Transportation  Infrastructure  Finance  and  Innovation  Act 
of  1998;  major  surface  transportation  projects:  credit 
assistance,  58549-58551 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  58490-58491 
Ocean  transportation  intermediary  licenses: 

Blue  (Dcean  Transport.  Inc..  et  al..  58491 

GES  Logistics.  Inc.,  58491 

T.  Parker  Host,  Inc..  et  al..  58491-58492 

Federal  Railroad  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Transportation  Infrastructure  Finance  and  Innovation  Act 
of  1998;  major  surface  transportation  projects;  credit 
assistance,  58551 

Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 
Domestic  policy  directives,  58492 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  58492-58493 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc  : 

Transportation  Infrastructure  Finance  and  Innovation  Act 
of  1998;  major  surface  transportation  projects;  credit 
assistance.  58551 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

58513-58514 
Marine  mammal  permit  applications.  58514 

Food  and  Drug  Administration 

NOTICES 

Meetings: 

Veterinary  Medicine  Advisory  Committee,  58502-58503 
Reports  and  guidance  documents:  availability,  etc.: 
Prescription  Drug  User  Fee  Act — 

Information  request  and  discipline  review  letters. 
58503-58504 

Forest  Service 

NOTICES 

Meetings: 
Opal  Creek  Scenic  Recreation  Area  Advisory  Council, 
58432 
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General  Services  Administration 

NOTICES 

Environmental  statements;  a\ailabilit\  .  etc.: 

Suitland  Federal  Center.  Suitiand  MD.  58495-58500 
United  States  Mission  to  United  Nations;  demolition  and 
new  facility  construction.  58493 
Federal  Acquisition  Regulation  iF.\R); 

Agency  information  collection  activities — 

Proposed  collection;  comment  request.  58493-58495. 
58453-58456 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings; 

Complementary-  and  Alternative  Medicine  Policv   White 
House  Commission,  58500-58501 

HeaKh  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58504 

Grants  and  cooperative  agreements;  availability,  etc.: 
hiternational  AIDS  Education  and  Training  Center. 
58504-58505 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  58512-58513 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  58514-58515 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Forged  stainless  steel  flanges  from — 

India.  58433-58434 
Honey  from — 

.•\rgentina.  58434-58435 
Hot-rolled  carbon  steel  flat  products  from — 

Kazakhstan.  58435-58436 
Polychloroprene  rubber  from — 

lapan,  58436-58437 
Antidumping  and  countervailing  duties- 

.administrative  review-  requests,  58432-58433 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Complaints,  temporary-  relief  motions,  ancillary 

proceedings  requests  or  petitions,  etc.;  number  of 
copies;  requirements  waived.  58523-58524 
Semiconductor  chips  with  minimized  chip  package  size 
and  products  containing  same.  58524-58525 


Labor  Department 

See  Occupational  Safety  and  Health  .A.dministration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Chugach  .Maska  Corp  .  58515 
Coal  leases,  exploration  licenses,  etc.: 

.North  Dakota.  58516 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements   a\  ailability,  etc.: 

NASA  Ames  Development  Plan:  meeting,  58526-58528 
Federal  Acquisition  Regulation  ^F.-^R, 

Agency  information  collection  activities — 

Proposed  collection;  comment  request.  58493-58495, 
58453-58456 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings- 
Advanced  Technology  Visiting  Comniiftpe.  58438-58439 
Computer  System  Security  and  Pri\dr\  .•\dvisr,r\  Board, 
58438 
Patent  licenses;  non-exclusive,  exclusive,  or  partiallv 
exc:!usi\e 
American  Dental  .Association  Healtii  Foundation,  58439 

National  Institutes  of  Health 

NOTICES 

Meetings 

National  Canter  Institute,  58505-58506 

National  Human  Genome  Research  Institute   58506 

National  Institute  of  .-Mlergx  and  Infectious  Diseases, 

58507,  58509 
National  Institute  i,'f  Child  Health  and  Huiiian 

Development,  58506,  58508.  58510 
National  Institute  of  Diabetes  and  Digestive  and  Kidnr\ 

Diseases.  58507 
National  Institute  of  .Mental  Health,  58507-58508 
National  Institute  of  Neurologudl  Disorders  and  Stroke, 

58509-58510 
National  Institute  on  .\ging.  58508 
National  Institute  on  Deafness  and  Other  Communication 

Disorders.  58509 
Scientific  Review  Center,  58510-58512 
Warren  Grant  Magnuson  Clinical  Center  Board  of 

Governors.  58512 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishen.-  c  onser\-ation  and  management, 
Caribbean.  Gulf,  and  South  .Atlantic  fisheries — 
Gulf  king  mackerel.  58410-58411 
Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 

Flower  Garden  Banks  National  Marine  Sanctuan. .  Gulf 
of  .Mexico  waters  off  TX  and  LA;  anchoring 
prohibitions.  58370-58371 
NOTICES 

Environmental  statements,  a\ailabilitv,  etc: 
Summer  Bay.  L'nalaska.  .•\K:  .M  V  Kurnshima  oil  spill. 
58439-58440 
Grants  and  cooperative  agreements;  availability,  etc.: 
Direct  Economic  .Assistance  Program.  5844(^-5844  2 
Meetings: 
Gulf  of  Mexico  Fisher>-  Management  C^ouncii   5844, ^ 


1 


VI 


Federal  Register/ Vol.  66,  No.  225 /Wednesday,  November  21,  2001 /Contents 


Mid-Atlantic  Fishery  Management  Council,  58443-58444 

New  England  Fishery'  Management  Council,  58444-58445 

Permits 

Marine  mammal?.  58445 

National  Park  Service 

NOTICES 

Environmental  statements;  availabilitv.  etc.: 
Golden  Gate  National  Recreation  Area,  CA.  58516-58517 
Jones  Point  Park,  Woodrow  Wilson  Bridgp  Proiert.  VA. 

58517-58518 
Lake  Meredith  National  Recreation  Area  and  Ahbates 

Flint  Quarries  National  Monument.  TX.  58518-58519 
Organ  Pipe  Cactus  National  Monument,  AZ:  general 
management  plan,  58519-58520  i 

Environmental  statements:  notice  of  intent  \ 

Lincoln  Highway  between  New  York  and  C^ilifornia; 
special  resource  study.  58520  , 

National  Register  of  Historic  Places:  I 

Pending  nominations.  58520-58521 
Native  American  human  remain-  and  associated  funerary 
objects: 
Anchorage  Museum  of  History  and  .Art,  \K — 

Inventory  from  Kagamil  Island.  .-VK.  58521-58522 
Robert  S   Peabodv  Museum  of  .Archaeology.  MA — 
Inventory  from  various  Inrations  in  Hanc:ock  County, 
ME.  58522-5852.^ 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings 

Reactor  Safeguards  Ad\isor\  Committee,  58528—58529 
Reactor  Oversight  Process;  implementation;  comment 
request,  58529-585^0  1 

Occupational  Safety  and  Health  Administration 

NOTICES  I 

.Agencv  information  rollpi  tion  ac  tiv  itifs:  ' 

Proposed  collection,  conmu'ti!  r>'(}ut>st,  58525-58526 


Office  of  United  States  Trade  Representative 

See  Trade  Representati\e.  Office  of  I'oitfd  States 

Postal  Service 

NOTICES 

Meetings.  Sunshine  Act    58530 

Public  Health  Service 

See  Centers  for  Disease  Control  and  F'revention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  .\dn11ni5tratuu 
See  National  Institutes  of  Health 


Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities 

Proposed  collection:  comment  request.  58530-58532 
Submission  for  0MB  review;  comment  request,  58532- 
58533  ^ 

Reclamation  Bureau 

NOTICES 

Meetings: 
California  Bav-Delta  Public  Adviscirv  Cominitte*'   58523 


Securities  and  Excliange  Commission 

PROPOSED  RULES 

Investment  companies: 
Custody  of  investment  company  assets  with  a  securities 
depository,  58412-58422 
NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
John  Hancock  Variable  Series  Trust  I  et  al,.  58538- 

58543 
MMA  Praxis  Mutual  Funds  et  al..  58533-58535 
Security  Benefit  Life  Insurance  Co  et  al..  58535-58538 
Meetings:  Sunshine  Act.  58543 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stc3ck  Exchange,  Inc.,  58543-58544 

Social  Security  Administration 

NOTICES 

Meetings: 

President's  Commission  to  Strengthen  Social  Security. 
58544 

State  Department 

NOTICES 

Family  support  (maintenance)  obligations  enforcement: 

reciproc;ating  countries;  list.  58544-58545 
Meetings: 

Defense  Trade  Advisory*  Group,  58545 
Historical  Diplomatic  Documentation  Ad\isory 

Committee,  58545-58546 
Shipping  Coordinating  Committee,  58546 
Passport  travel  restrictions,  U.S.: 
Libya.  58546 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Civil  monetary  penalty  inflation  adjustments.  58643-5864" 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Illinois.  58371-58375 

Montana,  58375-58381 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Genesee  &  Wyoming  Inc.,  58551-58552 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Brazil — 
Consultations  regarding  antidumping  duties  by  US   on 
silicon  metal.  58546-58547 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Federal  Transit  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
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Transportation  Statistics  Bureau 

NOTICES 

Grants  and  cooperative  agreements:  avdiiabiiitv.  etc.: 
Transportation  Statistics  Researc  h  Prograir,   583"2-"8554 


Part  V 

Feciera!  .\\'iat;on  .Administration,  58649-58653 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency.  58555-58607 

Part  III 

Environmental  Protection  Agenr\ ,  58609-58642 

Part  IV 

Department  of  Interior.  Surface  Mining  Reclamatinn 
Enforcement  Office.  58643-5864  7 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 

and  notice  of  recenti\  enacted  public  laws. 

To  -uhsc nbe  to  the  Federal  Register  Tabic  .-f  (,.'n;enfs 

LJSTSERX  electronic  mailing  list,  go  tu  nttp. 

listserv  access, gpo  gov  and  select  Online  mailing  list 

archues,  FEDREGTOC-L   'nin  or  led\.-  the  list  (or  change 

settings),  then  follow  the  instrui  tion^ 
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Federal  Register 
Vol.  66,  No.  225 

Wednesday,  November  21,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  80 

[Doc.  No.  FV-01-80-01] 
RIN0581-AC07 

Regulations  Governing  the  Fresh 
Russet  Potato  Dh^ersion  Program, 
2000  Crop 

agency:  Agricultural  Marketing  Service. 

USDA, 

ACTION:  Final  rule. 


SUMMARY:  This  document  finalizes 
procedures  setting  forth  the  terms  of  the 
Fresh  Russet  Potato  Diversion  Program 
for  the  2000  crop.  A  proposed  rule  was 
published  April  13,  2001 
EFFECTIVE  DATE:  November  23,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Proden,  Branch  Chief,  Room 
2546— South  Building,  USDA  or  call 
(202)  720-4517.  Information  may  also 
be  obtained  at  the  website;  http:// 
vsrww.ams.usda.gov/fv7fvcomm.htm 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  Therefore,  it  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  The  rule  is  intended  to  have 
preemptive  effect  with  respect  to  anv 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions,  or  which  would  otherwise 
impede  its  full  implementation.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 


Pai>erwork  Reduction  Act 

Information  collecnon  requirements 
required  by  this  rule  are  not  required 
before  the  regulations  ma>  be  effective 
However,  the  30-day  public  comment 
period  and  OMB  approval  under  the 
provisions  of  44  I'  S  C  Chapter  35  are 
still  required  after  the  rule  is  published, 
and  the  Information  Collection  Package 
and  request  for  approval  will  be 
submitted  to  OMB 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  m 
the  Regulator\-  Flexibility  .^ct  (RFA).  the 
Agricultural  Marketing  Serv'icefAMS) 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionally  burdened.  The 
Small  Business  Administration  (13  CFR 
121.1)  has  defined  small  agricultural 
producers  as  those  having  axmual  gross 
revenue  for  the  last  three  vears  of  less 
than  $500,000  and  small  agricultural 
service  firms  are  defined  as  those, 
whose  gross  aimual  receipts  are  less 
than  $5,000,000 

Because  there  is  a  preponderance  of 
entities  shipping  fresh  Russet  potatoes 
that  meet  these  gross  revenue 
limitations  it  is  anticipated  that  the 
majority  of  the  program  participants 
could  be  classified  as  small  entities 
without  substantial  regulatorv 
restriction.  Therefore,  the  provisions  of 
the  RFA  are  not  applicable  and  no 
Regulatory  Flexibility  analysis  is 
requ'i-ed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Elxecutive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials   See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V  published  at  48  FR 
29115  (June  24.  1983) 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct,  effect  on 
States  or  their  political  subdivisions  or 
on  the  distribution  of  power  and 


responsibilities  amnnK  the  Vdrinus 
levels  of  gcnernment 

Background 

On  April  13,  2001  ;66  FR  19099;.  a 
proposed  rule  was  published  to  provide 
for  a  Potato  Diversion  Program  for  2000 
crop  Fresh  Russet  Potatoes  The 
program  was  developed  because  of 
market  conditions  existing  at  that  time 
Authority  for  the  program  is  contained 
in  Section  32  of  the  Act  of  .■\ugust  24. 
1935    is  amended  ."  U  S  C   612c;  clause 
"{2]"  of  that  section  allows  for  diversion 
and  clause  "i3J"  provides  for  pavments 
to  help  farmers   Both  appiv   Because  of 
crop-driven  deadlines,  disposition  and 
application  deadlines  were  set  for  time 
periods  that  have  now  expired   Several 
commentors  asked  for  an  extended 
comment  period  and  such  an  extension 
was  published  on  May  16,  2001  !66  FR 
27405)  Other  commentors  asked  for 
higher  payments  Because  of  the 
applications  receued.  the  program  s 
authorization  was  increased  to  $12 
million  Other  commentors  suggested 
that  other  varieties  of  potatoes  be 
covered,  that  a  particular  diversion  be 
authorized  to  a  particular  charitable 
organization,  and  that  dehydrated 
potatoes  be  diverted  These  comments 
were  not  adopted  because  of  the 
particular  market  conditions  that  drove 
the  development  of  the  program  and 
because  the  agency  sought  to  avoid 
unduly  limiting  fanner  flexibility  in 
light  of  the  statutory  purposes  at  issue 
Sections  80  3  through  80  16  have  been 
removed  because  the  deadlines  for 
application  and  disposition  have 
passed. 

List  of  Subiects  in  7  CFR  Part  80 

Administrative  practice  and 
procedures.  Agriculture.  .Agricultural 
commodities.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7  chapter  I  is  amended 
by  revising  part  80  to  read  as  follows: 

PART  80— FRESH  RUSSET  POTATO 
DIVERSION  PROGRAM 

Subpart  A — Fresh  Russet  Potato 
Diversion  Program 

Sec 

80  1     Applicability  and  payments. 

80  2     .nuiiiiiiisliation  and  disputes. 

Authority:  7  U.S.C  612c. 
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Subpart  A — Fresh  Russet  Potato 
Diversion  Program 

§80.1     Applicability  and  payments. 

Payment  be  received  or  retained  with 
respect  to  diversions  of  2001  Fresh 
Russet  potatoes  as  allowed  by  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS),  of  the 
Department  of  Agriculture  (USDA) 
using  standards  set  out  for  consideration 
in  the  relevant  Federal  Register  notice 
published  on  April  13,  2001  (66  FR 
19099)  except  that  total  funding  for  the 
program  may  be  an  amount  up  to  $12 
million.  If  a  person  has  or  will  receive 
such  a  payment  and  there  is  a  failure  to 
comply  with  the  conditions  for  payment 
or  any  condition  for  payment  set  out  in 
the  application,  or  that  otherwise 
applies,  all  sums  received  by  a  person 
shall  be  returned  with  interest.  No  other 
claims  for  payment  by  producers  or 
other  persons  under  this  part  based 
upon  their  diversion  of  potatoes,  shall 
be  allowed  except  as  approved  by  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS).  of  the 
Department  of  Agriculture  (USDA).  In 
all  cases,  the  Administrator  may  set 
such  other  conditions  for  payment  as 
may  be  allowable  and  ser\e  the 
accomplishment  of  the  goals  of  the 
program 

§80.2    Administration  and  disputes. 

Administration  of  this  part  shall  be 
under  the  supervision  of  the  Deputy 
Administrator,  Fruit  and  Vegetable 
Programs,  AMS,  and  implemented  for 
AMS  through  the  Farm  Service  Agencv 
(FSA)  of  USDA.  Disputes  shall  be 
resolved  by  FSA  by  using  regulations 
found  in  7  CFR  part  780 

Subpart  B — [Reserved] 

Dated  November  15,  2001. 
A.  |.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  01-29110  Filed  11-20-01;  8:45  am] 

BtLUNG  COOe  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  923 

[Docket  Nos.  99AMS-FV-923-A1 ;  FVOO- 

923-1] 

Sweet  Cherries  Grown  in  Designated 
Counties  in  Washington;  Order 
Amending  Marketing  Agreement  and 
Order  No.  923 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
marketing  agreement  and  order  (order) 
for  Washington  sweet  cherries.  The 
amendments  were  submitted  by  the 
Washington  Cherry  Marketing 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  order  The  changes  will:  Increase  the 
production  area  to  cover  the  area  in  the 
State  of  Washington  east  of  the  Cascade 
Mountain  Range  and  allow  for  special 
purpose  shipments  of  cherries  to 
packing  operations  outside  the 
production  area;  Increase  representation 
on  the  Committee  by  adding  an 
additional  handler  member;  Provide  for 
late  payment  and  interest  charges  on 
delinquent  assessments;  Authorize 
establishment  of  container  marking 
requirements;  and  Allow  prospective 
Committee  members  and  alternates  to 
qualify  for  membership  by  filing  a 
written  acceptance  of  willingness  to 
serve  prior  to  selection.  These  changes 
were  fevored  by  sweet  cherry  growers  in 
a  mail  referendum  and  will  improve  the 
operation  and  functioning  of  the 
Washington  sweet  cherrv-  marketing 
order  program.  Proposed  amendments 
tc  establish  tenure  requirements  for 
Committee  members  and  to  require  that 
continuance  referenda  be  conducted 
every  6  years  were  not  favored  by  sweet 
cherry  growers  in  the  mail  referendum 
and  are  not  being  implemented. 
EFFECTIVE  DATE:  December  21,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA. 
Northwest  Marketing  Field  Office,  1220 
S.W.  Third  Avenue,  room  369,  Portland. 
Oregon  97204;  telephone  (503)  326- 
2724  or  Fax  (503)  326-7440;  or  Kathleen 
M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  room  2525-S. 
Washington,  DC.  20250-0200; 
telephone:  (202)  720-2491.  or  Fax;  (202) 
720-«938. 


Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
720-8938. 

SUPPLEMENTARY  INFORMATKDN:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  3,  1999, 
and  published  in  the  November  8,  1999, 
issue  of  the  Federal  Register  (64  FR 
60733).  Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
issued  on  November  2,  2000,  and 
published  in  the  Federal  Register  on 
November  9,  2000  (65  FR  67584). 
USDAs  Decision  and  Referendum 
Order  issued  March  1,  2001,  and 
published  in  the  Federal  Register  on 
March  6,  2001  (66  FR  13447). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

This  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  in 
Yakima,  Washington,  on  November  16, 
1999,  to  consider  the  proposed 
amendment  of  Marketing  Agreement 
and  Order  No.  923,  regulating  the 
handling  of  Washington  sweet  cherries, 
hereinafter  referred  to  collectively  as  the 
"order."  The  hearing  was  held  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq). 
hereinafter  referred  to  as  the  "Act,"  and 
the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900).  The 
Notice  of  Hearing  contained  amendment 
proposals  submitted  by  the  Committee 
and  the  U.S.  Department  of  Agriculture. 

The  Committee's  proposals  were  to: 
(1)  Increase  the  production  area  to  cover 
the  area  in  the  State  of  Washington  east 
of  the  Cascade  Mountain  Range; 
redefine  the  districts  established  under 
the  order;  and  authorize  special  purpose 
shipments,  with  appropriate  safeguards, 
to  facilitate  the  movement  of  cherries  to 
packing  facilities  outside  the  production 
area;  (2)  increase  representation  on  the 
Committee  by  adding  one  additional 
handler  member;  (3)  authorize  the 
Committee,  with  USDA  approval,  to 
collect  late  payment  and  interest 
charges  on  delinquent  assessments;  (4) 
authorize  the  Committee,  with  USDA 
approval,  to  establish  container  marking 
requirements;  and  (5)  authorize 
Committee  nominees  to  qualify  as  a 


member  or  alternate  by  filing  a  written 
acceptance  of  willingness  to  serve  prior 
to  the  selection. 

Also,  the  Fruit  and  Vegetable 
Programs  of  the  Agricultural  Marketing 
Service  (AMS),  U.S.  Department  of 
Agriculture  (USDA),  proposed  three 
amendments:  (1)  Establish  a  limit  on  the 
number  of  consecutive  terms  a  person 
may  serve  as  a  member  of  the 
Committee:  (2)  require  that  continuance 
referenda  be  conducted  everv  6  years  to 
ascertain  grower  support  for  the  order: 
and  (3)  adopt  such  changes  as  may  be 
necessan,'  to  the  order,  if  any  of  the 
above  amendments  are  adopted,  so  that 
all  of  its  provisions  conform  with  those 
amendments.  No  conforming  changes 
have  been  deemed  necessary. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the  AMS 
on  November  2,  2000.  filed  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  thereto  by  December  11, 
2000.  None  were  filed. 

A  USDAs  Decision  and  Referendum 
Order  was  issued  on  March  1,  2001 . 
directing  that  a  referendum  be 
conducted  during  the  period  April  10 
through  April  27.  2001.  among  growers 
of  sweet  cherries  to  determine  whether 
they  favored  the  proposed  amendments 
to  the  order.  In  the  referendum,  all  of 
the  amendments  proposed  bv  the 
Conunittee  were  favored  by  more  than 
two-thirds  of  the  growers  voting  in  the 
referendum  by  number  and  volume  The 
proposals  submitted  by  USDA  regarding 
committee  tenure  requirements  and 
periodic  continuation  referenda  on  the 
marketing  order  received  majoritv 
support  but  failed  to  receive  the 
required  support  for  passage. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  sweet 
cherr\-  handlers  in  the  production  area 
for  their  approval.  The  marketing 
agreement  was  approved  by  handlers 
representing  more  than  50  percent  of  the 
volume  of  sweet  cherries  handled  bv  all 
handlers  during  the  representative 
period  of  April  1.  2000.  through  March 
31,  2001, 

Small  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulator^-  Flexibility  Act  (RFA). 
the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulator,'  fiexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 


agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  5750,000.  Small  agricultural 
ser\'ice  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
S5. 000. 000  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  probable  regulaton'  and 
informational  impact  of  the  proposed 
amendments  on  small  businesses. 

The  record  indicates  that  there  are 
approximately  75  handlers  currently 
regulated  under  Marketing  Order  No. 
923.  There  are  two  additional  packing 
houses  in  the  expanded  production  area 
that  will  be  considered  handlers.  There 
are  four  packing  operations  in  Oregon 
that  pack  Washington  cherries  for 
grower/handlers.  In  addition,  there  are 
about  1,600  cheny  growers  in  the 
production  area,  this  amount  includes 
about  200  additional  growers  from  the 
expanded  production  area  Marketing 
orders  and  amendments  thereto  are 
unique  in  that  they  are  normallv 
brought  about  through  group  action  of 
essentially  small  entities  for  their  own 
benefit.  Tlius,  both  the  RFA  and  the  Act 
are  compatible  with  respect  to  small 
entities. 

In  1998,  Washington  produced  96.000 
tons  of  sweet  cherries.  The  average  price 
for  fresh  cherries  in  1998  was  Si. 600  per 
ton.  This  computes  to  approximate 
revenues  for  the  1998  crop  of 
S153.600.000.  The  record  indicated  that 
approximately  15  handlers  handle  the 
majority  of  the  crop  and  could  be 
classified  as  large  businesses.  Thus,  a 
majority  of  sweet  chern-  handlers  could 
be  classified  as  small  entities  The  same 
is  estimated  with  regard  to  the  packing 
houses  in  Oregon. 

Dividing  total  production  from  1998 
by  the  number  of  growers  in  the 
amended  production  area,  the  average 
grower  produces  about  60  tons  of 
cherries  annually  With  an  average  price 
of  Si  .600  per  ton  for  1998  sweet 
cherries,  average  revenues  would  be 
S96.000.  Thus,  it  is  reasonable  to 
conclude  that  most  sweet  cherr\ 
growers  are  small  entities. 

The  amendments  to  the  Washington 
sweet  cherr>  marketing  order  will  be 
beneficial  to  business  entities,  both  large 
and  small. 

Industry-  Background 

Sweet  cherries  rank  second  to  apples 
as  the  most  important  fruit  grown  in 
Washington,  with  a  value  of  production 
of  Si  28. 7  million  Washington  growers 
produced  96,000  tons  of  sweet  cherries 
in  1998,  which  is  46  percent  of  the 
nation's  total 
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The  varieties  of  sweet  cherries  subject 
to  regulation  under  the  order  are  Bing. 
Chelan,  Lambert.  I^pin,  Rainier,  and 
Sweetheart   Shipping  of  these  cherries 
generally  begins  around  June  15  and 
usually  ends  around  August  15.  The 
most  active  han-est  period  is  from  lune 
10  through  luly  20 

The  order  authonzes  the  use  of  grade, 
size  and  container  regulations  for  the 
fresh  shipment  of  sweet  cherries  from 
the  production  area  The  regulations. 
specif\-  certain  size,  maturity  and  pack 
requirements.  The  current  regulations 
are  based  on  Washington  grade 
standards  and  applv  to  specific 
varieties  The  purpose  of  these 
regulations  is  to  ensure  the  shipment  of 
high  quality  cherries  The  order  has 
allowed  the  industr\-  to  develop  the 
reputation  for  shipping  a  qualitv 
product,  which  has  allowed  producers 
to  ship  and  sell  fruit  in  a  more  stable 
marketplace. 

Washington  is  the  leading  producer  of 
sweet  cherries  for  fresh  market  sale. 
Washington's  main  competitors  in 
domestic  fresh  markets  are  California 
and  Oregon.  From  1994  through  1998. 
Washington  produced  an  average  of 
55,600  tons  per  year  This  repre.'jents  59 
percent  of  the  total  sweet  cherries 
marketed  fresh.  California  produced  an 
average  of  20.460  tons  per  vear  and 
Oregon  produced  12.900  tons  per  vear 
from  1994  through  1998 

Sweet  cherries  are  also  grown  in 
Idaho.  Montana  and  Utah,  as  well  as 
Michigan.  New  York  and  Pennsvlvania. 
Bearing  acreage  figures  are  not 
published  for  the  States  of  Idaho  and 
Montana  Utah  s  production  area  totals 
600  acres,  and  has  been  declining. 
Bearing  acreage  figures  are  published  for 
Michigan.  New  York  and  Pennsylvania, 
but  the  majority  of  sweet  cherries  grown 
in  those  states  are  not  sold  in  fresh 
markets  The  fruit  in  these  States  are 
produced  and  marketed  during  the 
summer  months  each  year.  While  these 
States  compete  with  Washington, 
Oregon  and  California  in  the  marketing 
of  fresh  sweet  cherries,  their  production 
is  relativelv  small. 

From  1964  through  1998.  total  U.S. 
production  of  sweet  cherries  increased 
332  percent  and  fresh  utilization 
increased  393  percent.  This  suggests 
that  fresh  shipments  ha\e  been  growing 
in  importance,  while  the  processing 
sector  has  remained  relativelv  stable. 
Over  the  past  five  seasons.  66  percent  of 
Washington's  production  moved  into 
fresh  markets. 

0\er  thp  last  30  \earv  prices  between 
the  three  primary  growing  States  have 
been  very  competitive.  Prices  in 
California.  Washington  and  Oregon  have 
averaged  Si. 166.  Si. 028  and  S798  per 
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ton.  respectively.  California  prices  are 
slightly  higher  than  prices  in 
Washington  or  Oregon.  One  of  the 
reasons  that  (California  prices  average 
higher  than  Washington's  is  that 
California  shipments  begin  in  the  early 
part  of  May.  when  competition  in  the 
fresh  fruit  market  is  limited. 
Washington  shipments  do  not  start  until 
the  middle  of  lune.  Early-season 
shippers  generally  receive  a  premium 
for  their  product  on  the  fresh  market. 
Fresh  prices  for  Washington  sweet 
cherries  receive  a  premium  over 
processing  sweet  cherries.  From  1969  to 
1998.  fresh  prices  have  increased  more 
than  350  percent.  Fresh  cherry  prices 
were  S350  per  ton  in  1969  and  were  as 
high  as  52.150  per  ton  in  1996.  Prices 
were  Si. 600  per  ton  in  1998. 

While  California  growers  receive 
higher  prices  than  VVashington  growers 
on  average.  Washington's  value  of 
production  is  much  greater  than 
California's  or  Oregon's.  This  is  due  to 
higher  yields  and  larger  production 
levels  in  Washington.  This  likely 
indicates  that  Washington  growers  have 
a  comparati\'e  cost  advantage  over 
California  or  Oregon  growers.  In  1998, 
Washington  reported  its  highest  value  of 
fresh  production.  S113  6  million.  This 
compares  to  a  1998  value  of  fresh 
production  of  Si  7.9  million  for 
California  and  S22  6  million  for  Oregon. 
The  value  of  fresh  production  has 
increased  more  than  150  percent  since 
1991. 

Exports  play  an  important  role  in  the 
marketing  of  Washington  sweet  cherries. 
With  increasing  bearing  acres  and 
prixluction  levels  trending  toward 
100.000  tons  in  the  near  future, 
increasing  levels  of  exports  can  be 
anticipated.  However,  competition  in 
the  export  markets  is  expected  to  be 
high.  California  continues  to  export  a 
large  volume  of  their  increasing 
production  In  addition,  China  is 
estimated  to  have  25,000  acres  of 
cherries  planted.  Spain,  Greece,  Turkey. 
Iran,  Lebanon,  Syria  and  some  Eastern 
European  countries  have  also  increased 
production  levels.  These  countries  do 
not  export  sweet  cherries  into  the  U.S. 

Exports  of  fresh  Washington  sweet 
cherries  have  been  increasing,  in 
particular  during  the  1997  and  1998 
seasons  Exports  reached  a  high  of 
21,148  tons  in  1997.  In  1998,  exports 
increased  35  percent  over  the  1997 
levels,  achieving  a  new  high  of  28,560 
tons. 

Export  markets  demand  a  high  quality 
product  With  a  limited  shelf  life,  these 
fresh  deliveries  of  sweet  cherries  require 
a  high  quality  product.  The  shipment  of 
low  quality  product  could  ruin  years  of 
market  development  in  an  export 


market.  Grades  and  standards  assure  the 
shipment  of  high  quality  fruit  into 
export  markets,  and  small  growers  as 
well  a3  large  growers  will  benefit. 

Production  Area  and  Shipments 
Outside  Production  Area 

When  the  marketing  order  was 
created  in  1957,  sweet  cherries  were 
primarilv  grown  in  only  6  counties  in 
the  State  of  Washington.  The  6  counties 
that  are  currently  regulated  are 
Okanogan,  Chelan,  Douglas,  Grant, 
Benton,  and  Yakima.  The  14  additional 
counties  being  included  with  this  action 
are  Kittitas,  Klickitat,  Ferry,  Stevens, 
Pend  Oreille,  Lincoln,  Spokane,  Adams, 
Whitman,  Franklin,  Walla  Walla, 
Columbia,  Garfield,  and  Asotin. 

Cherry  production  has  dramatically 
increased  in  areas  within  the  State  of 
Washington  that  are  outside  the  current 
production  area.  As  more  land  has  come 
into  irrigation  and  farmers  look  for 
alternative  crops  to  grow,  sweet  cherry 
production  is  expected  to  increase  in 
areas  outside  the  current  production 
area. 

The  amendment  to  increase  the 
production  area  to  cover  the  area  in  the 
State  of  Washington  east  of  the  Cascade 
Mountain  Range,  to  redefine  the 
districts  in  order  to  include  the 
additional  counties  and  to  authorize 
special  purpose  shipments,  with 
appropriate  safeguards,  allowing 
movement  of  cherries  to  packing 
operations  outside  the  production  area 
will  improve  the  effectiveness  of  the 
marketing  order  by  ensuring  that  the 
major  cherry  producing  counties  in 
Washington  are  covered  under  the 
marketing  order.  In  addition,  including 
counties  with  potential  to  produce 
significant  amounts  of  sweet  cherries 
helps  to  ensure  that  all  major 
production  will  be  covered  under  the 
marketing  order  in  the  future.  The 
amendment  also  benefits  growers, 
especially  growers  not  currently 
regulated  under  the  order,  by  allowing 
many  of  these  growers  to  continue 
shipping  their  cherries  to  Oregon  for 
packing. 

The  Committee  has  been  discussing 
amending  the  order  in  this  regard  for 
many  years.  In  1990,  a  subcommittee 
composed  of  small  and  large  growers 
and  handlers  was  appointed  to  study 
the  expansion  of  the  production  area. 
The  Committee  discussed  expanding  the 
production  area  w  ith  producers  located 
outside  the  production  area.  Out  of 
these  discussions,  it  was  determined 
that  if  the  production  area  was 
expanded,  the  authority  to  grade  and 
pack  cherries  outside  the  production 
area  was  also  needed  in  order  to  allow 
growers  in  the  proposed  production  area 


to  avoid  financial  hardships  by 
maintaining  continuity  in  the  packing  of 
their  cherries. 

In  March  1998,  the  Committee 
recommended  numerous  amendments 
to  the  marketing  order,  including 
covering  the  entire  State  of  VVashington 
in  the  production  area.  In  August  1999, 
the  Committee  recommended  modif\^ing 
the  recommendation  on  the  production 
area  proposal  from  regulating  the  entire 
State  to  only  including  the  eastern  part 
of  the  State. 

Alternatives  to  the  amendment  on  the 
expansion  of  the  production  area  were 
considered  by  the  Committee.  These 
alternatives  were:  (1)  including  the 
entire  State  of  Washington;  (2)  including 
the  States  of  Washington  and  Oregon: 
and  (3)  including  the  States  of 
Washington,  Oregon,  Idaho  and  Utah, 
Committee  representatives 
communicated  with  growers  and 
handlers  in  these  regions.  Public 
meetings  on  the  subject  were  publicized 
in  these  growing  areas  and  interested 
parties  were  encouraged  to  attend. 
Committee  members  also  attended 
grower  meetings  in  these  areas  to 
discuss  expansion  of  the  production 
area. 

Regarding  including  the  entire  State 
of  Washington,  the  Committee 
determined  that  due  to  weather 
conditions,  it  would  be  unlikely  that 
cherries  could  be  commercially 
produced  in  significant  amounts  west  of 
the  Cascade  Mountain  Range  in 
Washington.  Average  production  in  this 
area  is  50  tons  per  year.  Testimony 
indicated  that  excessive  rain  causes 
serious  quality  problems  with  sweet 
cherries,  such  as  cracking.  Generally, 
weather  conditions  in  eastern 
Washington  are  more  favorable  for 
growing  sweet  cherries,  as  well  as  other 
horticultural  crops. 

Representatives  from  Idaho  and  Utah 
believed  that  their  production  and 
marketing  could  be  easily  distinguished 
and  segregated  from  Washington  and 
Oregon  production.  In  addition,  it  was 
believed  the  Idaho  and  Utah  sweet 
chern,'  industry  was  not  large  enough  to 
make  an  impact  on  Washington 
cherries.  Statistical  data  presented  at  the 
hearing  on  the  volume  of  cherries 
produced  in  Idaho  and  Utah  supports 
this  belief. 

Oregon's  sweet  cherry  industry 
primarily  borders  the  State  of 
Washington,  but  representatives  from 
Oregon  believed  their  industry  should 
be  kept  separate  from  the  Washington 
industr%'.  The  record  evidence  revealed 
that  Oregon  already  has  two 
organizations  that  represent  the  interests 
of  sweet  cherry  growers,  the  Oregon 
Sweet  Cherry  Commission  and  the 
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Wasco  County  Fruit  and  Produce 
League.  These  organizations  collect 
assessments  based  on  cherr>' 
production.  According  to  record 
testimony,  the  Oregon  growers  did  not 
see  the  need  to  form  another 
organization  to  protect  their  interests.  In 
addition,  testimony  indicated  that 
Oregon  growers  did  not  want  to  become 
a  minor  part  of  the  Washington  order. 

An  organization  called  the  Northwest 
Cherr>'  Growers  also  represents  the 
States  of  Washington,  Oregon,  Idaho 
and  Utah.  This  group  is  responsible  for 
collecting  assessments  based  on  chern*- 
toimage  and  directing  promotion 
programs  for  sweet  cherries  grown  in 
these  four  states. 

Based  on  record  evidence,  the 
Committee  considered  these  various 
alternatives  and  concluded  that  the 
proposal  it  submitted  on  the  expansion 
of  the  production  area  is  the  most 
reasonable  alternative.  The  amended 
production  area  is  the  smallest  regional 
area,  which  is  practicable,  while 
maintaining  program  effectiveness. 

The  record  revealed  that  the  cherrv 
farm  sizes  in  VVashington  range  from  3 
or  4  acres  to  several  hundred  acres.  The 
average  farm  is  approximately  40  acres. 
According  to  testimony,  there  are 
approximately  180  growers  in  the 
amended  production  area  that  are  larger 
that  the  average  farm.  Some  farms  in  the 
amended  production  area,  particularly 
in  Franklin  County,  are  50  to  200  acres. 
Although  much  of  this  acreage  is 
currently  non-producing,  testimony 
indicated  that  the  potential  exists  for 
significant  production.  Unlike  the 
western  part  of  the  State  where 
significant  production  is  not 
anticipated,  if  those  areas  with 
significant  production  potential  are  not 
regulated,  it  could  have  a  detrimental 
impact  on  the  favorable  VVashington 
sweet  cherr\-  quality  image. 

Testimony  was  received  at  the  hearing 
on  the  costs  associated  with  the 
proposed  amendments.  This  testimony 
indicated  that  costs  associated  with  this 
proposal  should  be  minor.  The  total 
annual  cost  of  production  for  a  mature 
orchard  is  S7,41^.06  per  acre.  The 
current  assessment  of  75  cents  per  ton 
comprises  less  than  1  percent  of  total 
production  costs.  Any  increase  in 
assessments  resulting  from  this 
amendment  will  not  have  a  significant 
negative  financial  impact  on  growers  or 
handlers.  Testimony  indicated  that  the 
annual  assessment  could  even  be 
reduced  due  to  additional  cherries  being 
assessed  with  the  expansion  of  the 
production  area. 

Applying  grades  and  standards  to  the 
new  production  areas  should  provide 
benefits  to  small  producers.  The  grades 


and  standards  allow  small  producers  the 
opportunity  to  develop  a  reputation  for 
producing  and  delivering  a  consistent, 
high  quality  product.  These  grades  and 
standards  provide  incentives  and 
rewards  for  the  production  of  high 
quality  product  In  addition,  the 
establishment  of  uniform  grades  and 
standards  across  all  the  production 
areas  provides  a  level  field  for 
competition  among  both  small  and  large 
growers.  Testimony  indicated  that  as 
production  increases,  qualitv  issues 
become  more  important  and  production 
is  expected  to  increase  in  excess  of 
100.000  tons  for  the  first  time  in  the 
industrv's  historv. 

The  1 999-2000  budget  for  the 
Committee  is  S62.815,  of  which  S3. 388 
is  earmarked  for  compliance  efforts. 
Testimony  indicated  that  increased 
compliance  and  administrative  costs 
necessar\-  to  monitor  this  proposal 
would  not  be  significant.  It  was  testified 
that  the  benefits  of  strengthening  the 
market  would  outweigh  any  increase  in 
costs.  Adversely,  if  the  production  area 
is  not  redefined,  testimony  indicated 
that  the  Washington  cherr>-  image  could 
be  harmed,  as  more  and  more  areas  are 
growing  cherries.  In  addition, 
indications  are  that  a  large  number  of 
non-bearing  acres  are  coming  into 
production  inside  and  outside  the 
current  production  area.  .Adding  to  the 
increase  in  production  are  growers  of 
other  crops,  such  as  grain  and  apples, 
looking  for  alternative  crops  to  grow  in 
order  to  supplement  incomes.  Sweet 
cherries  are  an  option  these  growers 
consider. 

The  Washington  cherry'  market 
distinguishes  itself  from  competitors. 
More  product  is  available  from 
Washington  than  the  other  cherry- 
producing  States.  The  Washington 
cherry  market  is  more  diverse  and 
national  in  scope,  and  testimonv 
indicated  that  buyers  have  confidence 
in  VVashington  sweet  cherries  due  to 
consistent  quality.  Testimony  revealed 
that  this  distinction  is  a  direct  result  of 
the  establishment  of  minimum  qualitv 
requirements  under  the  marketing  order. 
The  amendment  allowing  cherry- 
shipments  outside  the  production  area 
for  packing  provides  safeguards  to 
ensure  that  minimum  qualiu- 
requirements  are  met  If  these  facilities 
fail  to  abide  by  the  applicable 
requirements,  the  committee  can 
rescind  their  privileges  and  VVashington 
cherries  cannot  be  delivered  to  that 
facility. 

When  regulations  are  in  place,  all 
cherries  in  the  production  area  are 
required  to  be  inspected  and  certified  as 
meeting  established  requirements.  The 
VVashington  State  Department  of 


Agriculture's  Fruit  and  Vegetable 

Inspection  Program  (VVSDA), 
headquartered  in  Olvmpia.  Washington 
collaborates  with  USDA-AMS.  Fresh 
Products  Branch  to  provide  inspection 
to  marketing  order  commodities  in 
Washington.  WSDA's  district  offices  are 
located  in  Yakima.  Wenatchee  and 
Moses  Lake.  These  main  district  offices 
have  area  offices  in  strategic  locations  to 
the  various  growing  areas  in  the  State 
WSDA  employs  approximately  150-160 
full-time  inspection  staff  throughout  the 
State  In  addition,  during  peak  har\est 
periods,  temporar>-  inspectors  are  hired. 

The  WSDA  operates  on  a  user-fee 
basis:  no  appropriated  funds  are 
received   Inspection  fees  pav  for  the 
program  to  operate  Except  for  random 
inspections  conducted  on  fruit  stands  to 
comply  with  a  cherr>-  fruit  fiv 
quarantine  program.  WSDA  provides 
inspections  only  upon  request.  The 
applicant  indicates  to  WSD.^  what  type 
of  inspection  is  needed,  such  as 
compliance  with  a  marketing  order. 

The  fees  for  cherr\  inspections  are  21 
cents  per  hundred  weight  or  S23/hour. 
whichever  is  greater,  plus  additional 
charges  for  travel  time  and  mileage.  The 
larger  growers  have  individual 
inspectors  stationed  at  their  warehouses 
during  the  season.  The  time  and  mileage 
charges  are  more  frequently  assessed  to 
the  smaller  grower/packer  because  of 
the  small  volumes  inspected  and  remote 
locations.  However.  WSDA  attempts  to 
mitigate  costs,  especially  to  small 
growers  and  handlers.  VVSDA  helps 
smaller  growers  mitigate  these  costs  by 
meeting  growers  halfway  between  their 
orchard  and  the  inspection  office  or 
WSDA  authorizes  the  grower  to  bring 
the  product  to  the  inspection  office 

Individual  shipments  not  exceeding 
100  pounds  in  the  aggregate  are  exempt 
from  the  regulations,  as  well  as  cherries 
for  home  use  and  cherries  not  intended 
for  re-sale  In  addition,  shipments  for 
consumption  by  charitable  institutions, 
for  distribution  by  relief  agencies  or  for 
commercial  processing  into  products  are 
exempt  from  regulation. 

Testimony  indicated  that  increased 
costs  associated  with  more  cherries 
being  inspected  in  accordance  with 
marketing  order  requirements  would  be 
offset  by  consistent  qualitv  and  a  stable 
market  place.  In  addition,  most  handlers 
already  pack  their  cherries  and  have 
them  inspected  in  accordance  with 
marketing  order  requirements, 
regardless  of  whether  the  cherries  are 
grown  inside  or  outside  the  current 
production  area. 

.Minimum  quality  and  size  standards 
in  the  amended  production  area  will 
help  maintain  the  integrity  of  the 
product  so  that  the  commodity's  overall 
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quality  image  is  not  diminished  by  a 
low  quality  sample.  The  principle 
objective  of  a  grading  system  is  to  make 
the  market  work  more  efficiently. 
Minimum  quality  and  size  requirements 
improve  information  between  buyers 
and  sellers.  Contracts  could  be  made 
based  on  grade  specifications,  and 
buyers  need  not  personally  inspect  each 
lot  of  product.  Standardization  of 
quality  and  size  reduces  uncertainty 
between  buyers  and  sellers,  and  this 
helps  reduce  marketing  costs.  The  goal 
of  an  effective  grading  system  is  to 
improve  quality  and  size.  Minimum 
quality  and  size  standards  help  ensure 
that  substandard  produce  does  not  find 
its  wav  to  the  market  and  destroy 
consumer  confidence  and  harm 
producer  returns.  Cherries  that  do  not 
meet  the  grade  and  size  requirements 
can  be  sold  in  the  processed  market. 

In  addition  to  proximity  to  their 
orchards,  there  are  other  reasons 
growers  select  certain  packinghouses. 
Many  growers  select  handlers  based  on 
the  quality  of  pack,  the  packinghouse 
image  and/or  whether  or  not  the  handler 
is  a  cooperative.  These  options  for 
growers  would  be  limited  if  they  were 
no  longer  able  to  have  their  cherries 
packed  in  Oregon. 

Testimony  indicated  that  existing 
packing  facilities  in  the  State  of 
Washington  could  have  difficulty 
handling  the  volume  of  Washington 
cherries  if  the  production  continues  to 
increase.  The  amendment  to  allow 
shipments  of  Washington  cherries 
outside  the  production  area  for  packing 
specifically  addresses  this  issue  This 
amendment  provides  flexibility  in 
moving  product  in  and  out  of  the 
marketing  order  production  area. 

WSDA  currently  has  an  agreement 
with  the  Oregon  Department  of 
Agriculture  covering  the  border  area 
between  both  states,  namely  in  the 
Bingen,  Washington  area,  where  Oregon 
Department  of  Agriculture  conducts  the 
inspections  to  Washington  standards 
and  marketing  order  specifications. 
Testimony  indicated  this  agreement 
works  well,  as  it  assists  the  WSDA  in 
supplying  quality  inspections  in  that 
area.  Testimony  indicated  that  the 
inspection  office  does  not  envision  any 
oversight  burden  imposed  by  these 
proposals  that  it  cannot  meet.  Safeguard 
provisions  are  incorporated  into  this 
amendmeni  to  ensure  compliance  with 
the  amendment  to  authorize  shipments 
outside  the  production  area 

Because  tne  production  area  is 
expanded,  it  is  necessary  to  incorporate 
the  additional  counties  regulated  into 
the  districts  currently  established  under 
the  order  The  Committee  discussed 
dividing  the  production  area  into  three 


districts  and  distributing  the  counties 
and  membership  across  these  districts. 
The  Committee  was  concerned  that  this 
would  entail  increasing  Committee 
membership  by  more  than  one  handler 
member  as  proposed  and  discussed  in 
Material  Issue  No.  2.  The  record 
indicated  that  the  Committee  believed  a 
16  member  Committee  would  be  the 
most  effective.  Therefore,  it  was  decided 
to  distribute  the  counties 
proportionately  among  the  two  districts. 

District  1  encompasses  the  northern 
part  of  the  production  area  and  District 
2  encompasses  the  southern  part.  In 
1997  production  in  District  1  was 
approximately  44.300  tons  of  sweet 
cherries  and  in  District  2,  45,500  tons. 
In  addition,  tons  packed  in  each  district 
is  close  to  equal.  This  distribution  of 
counties  among  the  two  districts  will 
provide  for  equal  representation  of 
handlers  and  growers  from  each  district. 

Committee  Representation 

The  amendment  to  increase 
representation  on  the  Committee  by 
adding  one  additional  handler  member 
will  improve  representation  on  the 
Committee  and  allow  the  Committee  to 
function  more  efficiently. 

Record  evidence  supports  increasing 
the  membership  on  the  Committee  by 
one  handler  member.  The  Washington 
sweet  cherry  industry  is  growing. 
Bearing  acres  and  production  are 
increasing  and  markets,  including 
exports,  are  expanding.  Although  the 
Committee's  recommendation  to 
increase  the  number  of  Committee 
members  by  one  initially  related  to  the 
expansion  of  the  production  area,  the 
record  testimony  revealed  that  the 
Committee  would  prefer  to  have  an 
additional  handler  member  even  if  the 
production  area  was  not  expanded. 

Increasing  representation  on  the 
Committee  allows  additional  input  in 
Committee  decisions.  Having  equal 
handler  representation  for  each  district 
is  reasonable  considering  that  the 
volume  handled  is  similar  in  each 
district,  regardless  if  the  production  area 
is  expanded.  Costs  of  adding  an 
additional  member  to  the  Committee  are 
minimal. 

In  its  deliberations,  the  Committee 
discussed  alternatives  to  address 
appropriate  representation  and 
districting  should  the  production  area 
be  expanded  One  alternative  was  to 
divide  the  area  into  three  districts  and 
distribute  membership  proportionately 
across  these  districts.  This  alternative 
would  have  likely  entailed  increasing 
membership  by  more  than  one.  The 
Committee  was  concerned  that 
increasing  the  number  of  members  by 
more  than  one  would  hinder  the 


decision-making  capability  of  the 
Committee.  The  Committee  agreed  that 
16  members  was  an  appropriate  number 
for  the  Committee  to  be  most  effective 
while  adequately  representing  the 
expanded  production  area. 

Late  Payment  and  Interest  Charges  on 
Delinquent  Assessments 

The  amendment  to  authorize  the 
Committee,  with  AMS  approval,  to 
collect  late  payment  and  interest 
charges  on  delinquent  assessments  will 
encourage  handlers  to  pay  their 
assessments  on  time.  Assessments  not 
paid  promptly  add  an  undue  burden  on 
the  Committee  because  the  Committee 
has  ongoing  projects  and  programs 
funded  by  assessments  that  are 
functioning  throughout  the  year.  The 
addition  of  such  a  charge  is  consistent 
with  standard  business  practices.  No 
costs  are  associated  for  handlers  who 
pay  timely  assessments. 

Late  payment  and  interest  charges  for 
delinquent  assessments  provides  an 
incentive  for  handlers  to  pay  on  time. 
This  should  result  in  fe'wer  funds 
needed  by  the  Committee  for  collection 
activities.  Also,  the  fees  derived  from 
late  payment  and  interest  charges 
partially  compensates  the  Committee  for 
its  collection  efforts. 

Container  Marking  Requirements 

The  amendment  to  authorize  the 
Committee,  with  AMS  approval,  to 
establish  container  marking 
requirements  further  expands  and 
enhances  the  current  container  and  pack 
requirements  already  being  used. 
Uniform  marking  requirements  will 
assist  in  avoiding  confusion  in  the 
marketplace. 

Testimony  indicated  that  no 
significant  costs  would  be  incurred  if 
this  authority  were  implemented 
because  handlers  already  have  the 
equipment  to  mark  containers. 
Container  markings  are  currently 
accomplished  by  handlers,  on  an 
individual  basis.  The  benefits  of  this 
amendment  are  in  the  form  of  uniform 
marking  requirements  for  Washington 
sweet  cherries.  . 

Combining  Forms  Required  by 
Committee  Nominees 

The  amendment  to  authorize 
Committee  nominees  to  qualify  as  a 
member  or  alternate  by  filing  a  vyo-itten 
acceptance  of  willingness  to  serve  prior 
to  the  selection  allows  the  selection 
process  to  take  place  in  a  more  timely 
fashion. 

The  amendment  deletes  the 
requirement  that  the  selected  member/ 
alternate  file  a  written  acceptance  after 
notification  of  selection  and  combines 
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the  acceptance  letter  with  the 
background  statement  submitted  prior 
to  selection.  The  nominee  will,  in  effect, 
be  indicating  willingness  to  ser\e  on  the 
Committee  prior  to  being  selected. 

Testimony  indicated  that  there  is  no 
benefit  in  waiting  for  the  nominee  to 
sign  the  acceptance  letter  after  being 
selected.  No  negative  impacts  are 
anticipated  from  implementing  this 
amendment.  However,  the  benefits  are 
that  the  nominees  are  only  required  to 
sign  and  deliver  one  form.  In  addition, 
the  Committee  could  obtain  all 
pertinent  information  well  ahead  of  the 
time  for  seating  of  the  new  Committee, 
thereby  operating  more  efficientlv. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  reporting  and 
recordkeeping  provisions  that  will  be 
generated  by  the  amendments  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
number  0581-0189.  Specifically,  if  the 
production  area  is  expanded,  the  overall 
burden  of  completion  of  all  Committee 
generated  forms  and  reports  could 
increase  due  to  additional  handlers 
being  regulated,  as  well  as  additional 
growers  in  the  regulated  area.  Previous 
total  burden  hours  were  approximately 
69  hours  and  only  related  to  referenda 
and  nominations.  Sixty  eight  of  these 
hours  related  to  producer  referenda  for 
order  amendments  and  handlers  signing 
of  marketing  agreements.  The  other  hour 
covered  time  spent  by  Committee 
members  and  alternates  completing 
membership  forms.  Adding  the 
additional  growers  and  handlers  from 
the  expanded  production  area  increases 
the  overall  burden  for  referenda 
documentation  by  approximately  22 
hours.  Adding  an  additional  handler 
member  will  increase  the  overall  burden 
to  complete  nomination  forms  from  1.25 
hours  to  1.33  hours. 

The  documentation  required  to 
implement  the  safeguard  provisions  for 
the  four  packing  facilities  in  Oregon  are 
yet  to  be  established,  but  it  is  not 
anticipated  that  the  overall  burden  will 
be  dramatically  increased.  It  is 
anticipated  an  application  form  will  be 
developed  for  these  packing  operations. 
These  provisions  and  anv  additional 
provisions  modifying  reporting  and 
recordkeeping  burdens  that  generate 
from  these  amendments  will  not  be 
effective  until  receiving  OMB  approval. 
Current  information  collection 
requirements  for  part  923  are  approved 
bv  OMB  under  OMB  number  0581- 
0189. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 


periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies 

The  USDA  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  final  rule 
All  of  these  amendments  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  order  to 
tlie  benefit  of  the  industn . 

While  the  implementation  of  these 
requirements  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  minimal  and  uniform  on  all 
handlers.  Some  of  these  costs  mav  be 
passed  on  to  growers.  However,  these 
costs  are  offset  by  the  benefits  derived 
by  the  operation  of  the  marketing  order. 
In  addition,  the  meetings  regarding 
these  proposals  as  well  as  the  hearing 
date  were  widely  publicized  throughout 
the  Washington  sweet  cherry- 
production  area  and  proposed 
production  area  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  the  hearing  and 
participate  in  Committee  deliberations 
on  all  issues.  All  Committee  meetings 
and  the  hearing  were  public  forums  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  these  issues 
The  Committee  itself  is  composed  of  15 
members,  of  whom  five  are  handlers 
and  ten  are  producers  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  mav 
be  viewed  at  the  following  web  site; 
http:  "www.ams.usda. gov/f\'/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jav 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Civil  Justice  Reform 

The  amendments  contained  in  this 
rule  have  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  They  are  not  intended  to  have 
retroactive  effect.  The  amendments  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
represent  an  irreconcilable  conflict  with 
the  amendments. 

The  Ad  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 


and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition  After  the  hearing  I'SDA 
would  rule  on  the  petition  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  date  of  the 
entry  of  the  ruling. 

Order  .\mending  the  Order  Regulating 
the  Handling  of  Sweet  Cherries  Grown 
in  Designated  Counties  in  Washington 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  suppleraentan' 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order:  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  mav  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  |7  U.S.C.  601  et 
seq).  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 
amendments  to  the  Marketing 
Agreement  and  Order  No,  923  (7  CFR 
part  923).  regulating  the  handling  of 
sweet  cherries  grown  in  designated 
counties  in  Washington. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  as  hereby  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  marketing  agreement  and 
order,  as  hereby  amended,  regulate  the 
handling  of  sweet  cherries  grown  in  the 
production  area  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in  the 
marketing  order  upon  which  hearings 
have  been  held: 

(3)  The  marketing  agreement  and 
order,  as  hereby  amended,  are  limited  in 
application  to  the  smalle,st  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 


I 
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would  not  effectively  carry  out  the 
declared  polirv  of  the  .\ct; 

14)  The  marketing  agreement  and 
order,  as  hereby  amended,  prescribe, 
insofar  as  practicable,  such  different 
terms  applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  sweet 
cherries  grown  in  the  (iroduction  area; 
and 

(5)  All  handling  of  sweet  cherries 
grown  in  the  production  area  is  in  the 
current  of  uiterstate  or  foreign 
c:onimerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  Handlers  (excluding  cooperative 
associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  sweet  cherries  covered  by  the 
order  as  hereb>-  amended)  who.  during 
the  period  .\pril  1.  2000.  through  March 
31.  2001,  handled  50  percent  or  more  of 
the  volume  of  such  cherries  covered  by 
said  order,  as  hereby  amended,  have 
signed  an  amended  marketing 
agreement;  and 

(2)  The  issuance  of  this  amendatory 
order  is  fa\()red  or  approved  by  at  least 
tw()-third>  of  the  producers  who 
participated  in  a  referendum  on  the 
question  of  approval  and  who,  during 
the  period  April  1,  2000,  through  March 
31 ,  2001  (whi(  h  has  been  deemed  to  be 
a  representative  period),  have  been 
engaged  within  the  production  area  in 
the  production  of  such  cherries,  such 
producers  having  also  produced  for 
market  at  least  two-thirds  of  the  volume 
of  such  commoditv  represented  in  the 
reffrenduin 

Order  Relative  to  Handling  of  Sweet 
Cherries  Grown  in  Designated  Counties 
in  Washington 

/(  ;s  therefore  ordered.  That  on  and 
after  thf  effective  date  hereof,  all 
handling  of  sweet  cherries  grown  in 
deMgnated  counties  in  Washington  shall 
be  m  conforrnitv  to.  and  in  compliance 
with,  the  terms  and  ( onditions  of  the 
said  order  as  herebv  amended  as 
follows; 

The  provisions  of  the  proposed 
marketing  agrt'enient  and  order 
amendments  contained  in  I  SDA's 
Decision  issued  by  the  Administrator  on 
Mar(.h  1.  2001,  and  published  in  the 
Federal  Register  on  Mar(;h  ti.  2001 .  shall 
be  anil  are  the  terms  and  provisions  of 
thi^  order  amending  the  order  and  are 
set  forth  in  full  herein. 

List  of  Subjects  in  7  CFR  Part  923 

Marketing  agreements.  Cherries, 
Reporting  and  recordkeeping 
requirements 


For  the  reasons  set  out  in  the 
preamble.  7  CFR  part  923  is  amended  as 
follows: 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  923  continues  to  read  as  follows: 

Authority:  7  U.S.C,  601-674. 
2   Revise  §923.4  to  read  as  follows: 
§923.4    Production  area. 

Production  area  means  the  counties  of 
Okanogan.  Chelan,  Kittitas,  Yakima. 
Klickitat  in  the  State  of  Washington  and 
all  of  the  counties  in  Washington  lying 
east  thereof. 

3.  Amend  §  923.14  by  revising 
paragraphs  (a)  and.(b)  to  read  as  follows: 

§923.14    District. 

«         «         *         *         * 

(a)  District  1  shall  include  the 
Counties  of  Chelan.  Okanogan,  Douglas. 
Grant.  Lincoln,  Spokane.  Pend  Oreille. 
Stevens,  and  Ferry. 

(b)  District  2  shall  include  the 
counties  of  Kittitas.  Yakima.  Klickitat, 
Benton,  Adams,  Franklin.  Walla  Walla, 
Whitman,  Columbia.  Garfield  and 
Asotin. 

4.  Amend  §  923.20  as  follows: 

a.  In  the  first  sentence  remove  the 
word  'fifteen"  and  add  the  word 
"sixteen"  in  its  place; 

b.  In  the  third  and  fourth  sentences 
remove  the  word  "five"  and  add  the 
word  "six"  in  its  place: 

c.  In  the  fifth  sentence,  remove  the 
words  "four"  and  "six"  and  add  the 
word  "five"  in  their  place;  and 

d.  In  the  sixth  sentence,  remove  the 
word  "two"  and  add  the  word  "three" 
in  its  place. 

5.  Revise  §923.25  to  read  as  follows; 

§923.25    Acceptance. 

Any  person  prior  to  selection  as  i 
member  or  an  alternate  member  of  the 
committee  shall  qualify  by  filing  with 
USDA  a  WTitten  acceptance  of 
willingness  to  serve  on  the  committee. 

6.  Revise  §923.41  by  adding  a  new 
paragraph  (c)  to  read  as  follows; 

§923.41     Assessments 

*         *         *         *         «i 

(c)  If  a  handler  does  not  pay  any 
assessment  within  the  time  prescribed 
by  the  committee,  the  assessment  may 
be  subject  to  an  interest  or  late  payment 
charge,  or  both,  as  may  be  established 
by  USDA  as  recommended  by  the 
committee. 


§923.52    [Amended] 

7.  In  ,§  923.52,  paragraph  (a)(3)  is 
amended  by  adding  the  word 
"markings,"  after  the  word 
"dimensions.". 

8.  Amend  §923.54  as  follows: 

a.  Remove  the  words  "(including 
shipments  to  facilitate  the  conduct  of 
marketing  research  and  development 
projects  established  pursuant  to 

§  923.45)."  in  paragraph  (b)  and  add  a 
new  sentence  at  the  end  of  the 
paragraph:  and 

b.  Add  a  new  sentence  at  the  end  of 
paragraph  (c)  to  read  as  follows: 

§923.54    Special  purpose  shipments. 

***** 

(b)  *   *   *  Specified  purposes  under 
this  section  may  include  shipments  of 
cherries  for  grading  or  packing  to 
specified  locations  outside  the 
production  area  and  shipments  to 
facilitate  the  conduct  of  marketing 
research  and  development  projects 
established  pursuant  to  §923.45. 

(c)  *   *   *  The  committee  may  rescind 
or  deny  to  any  packing  facility  the 
special  purpose  shipment  certificate  if 
proof  satisfactorv  to  the  committee  is 
obtained  that  cherries  shipped  for  the 
purpose  stated  in  this  section  were 
handled  contrary  to  the  provisions  of 
this  section. 

Dated:  November  15,  2001. 
A.  |.  Yates, 

Administrator.  Agricultural  Marketing 
Sen  ice. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV01 -930-4  FR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Temporary 
Suspension  of  a  Provision  Regarding  a 
Continuance  Referendum  Under  the 
Tart  Cherry  Marketing  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  temporarily 
suspends  an  order  provision  which 
requires  a  continuance  referendum  to  be 
conducted  on  the  marketing  order  for 
tart  cherries  during  March  2002.  The 
suspension  will  enable  the  U.S. 
Department  of  Agriculture  (USDA)  to 
postpone  conducting  the  continuance 
referendum  until  the  completion  of 
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amendator\'  order  proceedings.  The 
Cherry  Industr>'  Administrative  Board 
(Board)  recommended  a  delay  in 
holding  the  continuance  referendum  to 
allow  the  industry  to  evaluate  the 
results  of  any  approved  amendments. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  December  21.  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A,  Petrella  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch.  FkV.  AMS, 
USDA.  Suite  2A04,  Unit  155.  4700  River 
Road.  Riverdale.  Maryland,  20737, 
telephone;  (301)  734-5243;  Fax;  (301) 
734-5275;  or  George  I.  Kelhart. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  Room  2525-S.  P.O,  Box 
96456,  Washington,  DC  20090-6456, 
telephone:  (202)  720-2491;  Fax:  (202) 
720-9038, 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456; 
telephone;  (202)  720-2491,  Fax;  (202) 
720-8938.  or  E-mail: 
Jay.Guerber^usda.gov 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  930  (7  CFR  pari  930)  (order) 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan,  New- 
York,  Pennsylvania.  Oregon.  Utah, 
Washington,  and  Wisconsin.  The  order 
is  effective  under  the  .'\gricultiu"al 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform,  This  rule  is  not  intended  to 
have  retroac:tive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  .^ct.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  peiJiion.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 


provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDAs  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  date  of  the 
entry  of  the  ruling. 

This  action  will  temporarily  suspend 
the  provision  in  §  930, 83(d)  of  the  order 
which  specifies  when  a  continuance 
referendum  should  be  conducted  to 
determine  if  producers  and  processors 
favor  continuance  of  the  tart  cherr\' 
marketing  order.  This  action  was 
unanimously  recommended  by  the 
Committee  at  its  Januar}-  25.  2001, 
meeting. 

Section  930.83(d)  of  the  order 
currenth  provides  that  USDA  shall 
conduct  a  referendum  within  the  month 
of  March  every  six  years  after  the  order 
became  effective  to  ascertain  whether 
continuance  of  the  order  is  favored  bv 
tart  cherry  producers  and  processors. 
The  order  became  effective  in 
September  1996.  A  continuance 
referendum  is  therefore  scheduled  to  be 
conducted  in  March  2002 

Section  930.83(b)  authorizes  USDA  to 
terminate  or  suspend  the  operation  of 
any  or  all  provisions  of  this  part 
whenever  USD.^  finds  that  such 
provisions  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act. 

In  1998,  the  Board  recommended 
several  proposed  amendments  to  the  tart 
chern.'  marketing  order  to  improve  the 
administration  of  the  order  and  more 
accurately  refiect  how  the  program  is 
operated  It  also  requested  that  public 
hearings  be  held  on  the  proposed 
amendments.  The  amendator%'  process 
can  be  lengthy  depending  on  the 
complexity  of  the  amendments  and  the 
level  of  support  for  the  amendments. 

Under  the  applicable  rules  of  practice 
(7  CFR  part  900).  the  amendment 
process  consists  of  se\  eral  steps  The 
first  step  is  the  public  hearing  at  which 
evidence  (pro  and  con)  is  presented  on 
the  recommended  amendments.  After 
the  public  hearings  are  completed,  a 
Recommended  Decision,  based  on  the 
evidence  presented,  is  issued  by  USDA, 
with  a  request  for  written  comments. 
Next.  USDA  considers  the  evidence  of 
record  including  any  exceptions  to  the 
Recommended  Decision  and  then  issues 
a  USDA  Decision  and.  if  warranted,  a 
Referendum  Order  A  Referendum 
Order  would  be  issued  if  USDA 
determines  that  the  amendments  to  the 
order  would  tend  to  effectuate  the 
declared  policy  of  the  Act 

Initially,  the  Board  intended  to   " 
proceed  with  all  of  its  proposed 
amendments  in  a  single  amendatory 
proceeding.  However,  after  discussion 


with  USDA.  the  Board  agreed  to  split  its 
proposed  amendments  to  the  order  into 
two  proceedings  The  less  complex 
amendments  were  handled  first 
followed  by  the  more  complex 
amendments.  An  amendment 
referendum  for  the  first  series  of 
amendments  was  held  in  Ianuar\'  2001. 
Those  amendments  were  approved  and 
published  in  the  Federal  Register  on 
July  10.  2001  (66  FR  35891)  The  formal 
rulemaking  process  for  the  second  series 
of  amendments,  has  begun,  and  is 
expected  to  be  completed  in  the  spring 
of  2002. 

The  Board  recommended  that  the 
provision  requiring  the  March  2002 
continuance  refendum  be  temporarilv 
suspended  to  allow  USDA  to  complete 
the  amendaton.'  proceedings.  The 
temporarv-  suspension  will  allow  USDA 
to  postpone  the  next  continuance 
referendum  for  the  tart  cherry  marketing 
order  until  March  2003, 

Delaying  the  continuance  referendum 
will  allow  for  the  completion  of  the 
amendatorv'  proceedings  and  an 
evaluation  by  the  completion  of  the 
amendaton,'  proceedings  and  an 
evaluation  by  the  industrv"  of  any 
approved  amendments  at  least  a  year 
before  producers  and  processors  are 
asked  to  vote  on  continuing  the  order, 
A  later  continuance  referendum  should 
be  a  better  indicator  of  the  support  for 
the  order 

The  Reguktory  Flexibility  .■Vet  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibilitv  anaivsis.  The  Regulatorv 
Flexibility  Act"(RFA)  allows  AMS  to 
certifv-  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  N'egetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatorv  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic 
impacts 

"The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionateh  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 


I 
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group  action  of  es.sentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  rompatibilitv. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximatelv  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  bv 
the  Small  Business  Administration  (13 
C"FR  121,201)  as  those  having  annual 
receipts  of  less  than  5,5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  .S750,000  The  majority  of  handlers 
and  prnduc:ers  of  tart  cherries  mav  be 
classified  as  small  entities. 

This  rule  temporarily  suspends  the 
provision  in  §  930.83(d)  of  the  order 
whu:h  specifies  the  month  in  which  a 
continuance  referendum  should  be 
conducted  to  determine  if  producers 
and  processors  favor  the  continuance  of 
the  tart  cherrv  marketing  order. 
Pursuant  to  this  provision,  the  next 
continuance  referendum  is  scheduled 
for  March  2002.  Section  930.83(b) 
authorizes  L'SDA  to  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  order  whenever 
USDA  finds  that  such  provisions  do  not 
tend  to  effectuates  the  declared  policy  of 
the  .^(t 

One  alternative  to  this  action  will  be 
to  continue  the  status  quo.  However, 
without  d  postponement  of  the 
continuance  referendum,  USDA  will 
have  to  conduct  two  referenda  closelv 
together,  for  the  second  series  of 
amendments  and  one  for  a  continuance 
referendum.  The  problem  with 
proceeding  in  this  manner  is  that 
growers  and  processors  will  not  have 
had  time  to  determine  how  anv 
amendments  that  are  adopted  could 
affect  order  operations  and  evaluate  the 
results.  .\  temporary  delay  in  holding 
the  continuance  referendum  will  allow 
the  amendments  to  be  evaluated  by 
growers  and  processors.  Thus,  the  vote 
on  continuance  will  be  a  more  reliable 
determiner  of  industry  support  for  the 
order 

Discussion  of  Comments 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  15.  2001  (66  FR  26813). 
f  "opies  of  the  rule  were  mailed  and  sent 
via  facsimile  to  all  Board  members  and 
handlers.  Finallv,  the  rule  was  made 
available  through  the  Internet  bv  the 
Office  of  the  Federal  Register,  and 
I'SDA  A  60-day  comment  period 
ending  on  July  16,  2001,  was  provided 
to  allow  interested  persons  to  respond 
to  the  proposal. 


Forty-three  comments  were  received 
during  the  comment  period  in  response 
to  the  proposal.  Forty  comments  were 
received  in  opposition  to  the  proposal 
and  three  comments  favored  the 
proposal.  The  comments  received  were 
mainly  from  growers. 

The  three  comments  favoring  the 
proposal  strongly  supported  the 
proposed  action.  However,  one 
supporter  disagreed  with  the  March 
2003  date  for  the  continuance 
referendum.  The  commenter  asserted 
that  the  industry^  should  be  allowed  to 
operate  a  full  season  with  the  new 
amendments  before  the  continuance 
referendum  is  held.  The  commenter 
stated  that  completion  of  the  formal 
rulemaking  process  could  extend  into 
the  2002-2003  season  and  a  referendum 
in  March  2003  would  not  afford 
producers  and  processors  the 
opportunity  for  a  full  season's  review  of 
the  new  amendments. 

One  commenter  opposed  to  the 
proposal  stated  that  a  continuance 
referendum  provides  a  measurement  of 
support  and  effectiveness  of  the  order, 
and,  therefore,  should  not  be  delayed 
until  after  any  changes  to  the  order  are 
implemented.  The  commenter  believes 
that  the  tart  cherry  industry  should  be 
allowed  to  vote  whether  or  not  it 
supports  or  disfavors  the  marketing 
order  based  on  the  order  as  it  has  been 
operating  over  the  past  five  years, 
without  regard  to  any  amendatory 
proceedings. 

The  other  comments  from  growers  in 
opposition  to  the  proposal  urged  USDA 
not  to  suspend  the  continuance 
referendum  pending  completion  of  the 
amendatory  proceedings.  They  contend 
that  two  important  amendatory 
proposals  have  already  been  addressed. 
The  first  proposal  involves  subjecting 
production  in  all  districts  within  the 
production  area  to  volume  regulation. 
With  production  shifts  over  the  last  few- 
years,  about  90  percent  of  the 
production  would  be  subject  to  volume 
regulation  during  the  2001/2002  crop 
year.  They  believe  that  this  lives  up  to 
the  spint  of  the  proposed  amendments 
to  the  order.  The  other  important  change 
allowing  handlers  to  earn  diversion 
credits  for  export  sales  of  juice  and  juice 
concentrate  was  addressed  by 
suspending  order  language  through  the 
informal  rulemaking  process. 

The  Board  has  the  authority  to 
recommend  necessary  changes  to  the 
order  and  the  administrative  rules  and 
regulations  to  address  evolving  industry 
operations  and  changing  crop  year 
circumstances  It  is  important  for  the 
Board  to  address  changing  industry 
conditions  to  keep  the  marketing  order 
current.  The  USDA  further  recognizes 


the  importance  of  continuance  referenda 
in  gauging  the  effectiveness  and  support 
for  marketing  orders  within  an  industry. 

However,  neither  USDA  nor  the  tart 
cherry  industry  can  be  certain  which,  if 
any,  of  the  proposed  amendments  to  the 
order  will  be  approved.  Because  of  this 
uncertainty,  USDA  believes  it 
appropriate  to  complete  the  amendatory 
proceeding  before  holding  a 
continuance  referendum.  The  USDA 
anticipates  issuing  a  recommended 
decision  on  the  amendatory'  proposals 
in  2001.  If  warranted,  a  grower  and 
processor  referendum  on  the  proposals 
would  be  held  in  the  spring  of  2002. 

Therefore,  USDA  has  concluded  that 
the  temporary  suspension  should  be 
issued  and  a  continuance  referendum 
should  be  conducted  in  March  2003. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0177.  This  action 
imposes  no  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  tart  cherry  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition.  USDA  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

The  Board's  meeting  was  publicized 
and  all  Board  members  and  alternate 
Board  members,  representing  both  large 
and  small  entities,  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations.  The  Board  itself  is 
composed  of  18  members,  of  which  17 
members  are  growers  and  handlers  and 
one  represents  the  public.  Also,  the 
Board  has  a  number  of  appointed 
committees  to  review  certain  issues  and 
make  recommendations. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.anis.usda.gov/fv/moab.htmI. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 

section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board,  the  comments 
received,  and  other  available 
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information,  it  is  hereby  found  that  the 
provision  temporarily  suspended  does 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  930 

Tart  cherries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  part  930 
continues  to  read  as  follows: 

Authority:  7  U.S  C.  601-674. 

§930.83    [Suspended  in  part] 

2.  In  paragraph  (d),  the  sentence  "The 
Secretary  shall  conduct  a  referendum 
within  the  month  of  March  of  every 
sixth  year  after  the  effective  date  of  this 
part  to  ascertain  whether  continuation 
of  this  part  is  favored  by  the  growers 
and  processors  "  is  suspended  effective 
March  1  through  March  31,  2002. 

Dated:  November  15,  2001. 
A.  J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

IFR  Dor  01-291 1 1  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV01 -930-5  FIR] 

Tart  Cherries  Grown  in  ttie  States  of 
Michigan,  et  al.;  Suspension  of 
Provisions  Under  the  Federal 
Marketing  Order  for  Tart  Cherries 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
suspending  a  provision  in  the  Federal 
tart  cherry  marketing  order  (order)  to 
allow  handlers  to  receive  diversion 
credit  for  exporting  juice  and  juice 
concentrate  to  countries  other  than 
Canada  and  Mexico.  The  suspended 
provision  does  not  allow  diversion 
credit  for  domestic  shipments  of  tart 
cherry  juice  or  juice  concentrate.  The 


Cherry  Industry  Administrative  Board 
(Board)  unanimously  recommended  this 
action  to  allow  handlers  of  tart  cherries 
to  maintain  and  possibly  expand  market 
opportunities  for  juice  and  juice 
concentrate  products  in  export  oudets. 
The  Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  tart 
cherries  grown  in  Michigan,  New  York. 
Pennsylvania.  Oregon,  Utah. 
Washington,  and  Wisconsin. 
EFFECTIVE  DATE:  December  21.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A  Petrella  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  Suite 
2A04,  Unit  155.  4700  River  Road, 
Riverdale,  Maryland  20737,  telephone: 
(301)  734-5243.  Fax: (301)  734-5275  or 
George  Kelhart.  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  room  2525-S.  P  O,  Box 
96456,  Washington,  DC  20090-6456; 
telephone;  (202)  720-2491.  Fax;  (202) 
720-8938 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  [ay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  P.O,  Box  96456.  room 
2525-S,  Washington.  DC  20090-6456; 
telephone  (202)  720-2491:  Fax;  (202) 
720-8938.  or  E-mail: 
Iay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  .Agreement 
and  Order  No  930.  both  as  amended  (7 
CFR  part  930),  regulating  the  handling 
of  tart  cherries  grown  in  the  States  of 
Michigan.  New  York.  Permsylvania, 
Oregon.  Utah.  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order"  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition,  .\fter  the 
hearing  USD.\  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  no  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

The  order  authorizes  the  use  of 
volume  regulation  In  years  when 
volume  regulation  is  implemented  to 
stabilize  supplies,  a  certain  percentage 
of  the  cherr>'  crop  is  required  to  be  set 
aside  as  restricted  tonnage,  and  the 
balance  may  be  marketed  freely  as  free 
tonnage.  The  restricted  tonnage  is 
required  to  be  maintained  in  handler- 
owned  inventor)'  reser\'e  pools  Under 
§930.59,  Handler  diversion  privilege, 
handlers  in  regulated  districts  may 
fulfill  any  restricted  percentage 
requirements  by  diverting  cherries  or 
cherry  products  in  programs  approved 
by  the  Board.  One  form  of  diversion 
which  the  Board  may  authorize  is  the 
use  of  cherries  for  exempt  purposes 
under  §  930.62.  That  section  states  that 
the  Board,  with  the  approval  of  USD.^. 
may  exempt  from  various  requirements 
of  the  order  (such  as  assessments,  and 
reser\'e  pool  obligations)  cherries  used 
for  certain  purposes  such  as 
experimental  use  or  new  market 
development. 

Section  930.162  of  the  regulations 
under  the  order  contains  various 
approved  form.s  of  exemption  and  the 
procedure  for  applying  for.  and 
obtaining,  exempt  use  approval  from  the 
Board  as  well  as  diversion  credit  One 
of  the  exempt  uses  authorized  by 
regulation  prior  to  the  issuance  of  the 
interim  final  rule  was  the  use  of  cherries 
or  cherrv  products  in  the  development 
of  export  markets  (other  than  Canada 
and  Mexico)  provided  that  such 
products  do  not  include  juice  or  juice 
concentrate.  The  interim  final  rule 
modified  this  section  to  make  exports  of 
juice  or  juice  concentrate  to  countnes 
other  than  Canada  and  Mexico  an 
exempt  use.  When  reconrunending 
provisions  of  the  order,  the  industry 
considered  Canada  and  Mexico  to  be 
premium  markets  for  tart  cherries,  not 
outlets  for  which  exemptions  and 
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diversion  certificates  should  be  given. 
The  industry  also  was  concerned  about 
transshipments  of  lower  priced  cherries 
because  of  their  close  proximity  to  the 
United  States  and  the  primary  domestic 
market.  Thus,  Canada  and  Mexico  are 
excluded  as  eligible  countries  for  the 
development  of  export  markets. 

The  Board  held  a  meeting  on  March 
20.  2001.  and  unanimously 
recommended  that  the  provision 
prohibiting  handlers  from  receiving 
diversion  credit  through  use  of  juice  and 
juice  concentrate  be  suspended  from  the 
order.  However,  the  Board 
recommended  that  the  suspension  be 
only  applicable  to  exports. 

During  the  order  promulgation 
process,  producers  and  handlers  from 
Oregon  and  Washington  (Northwest), 
expressed  concern  that  juice  and/or 
)uice  concentrate  could  be  established 
b\  the  Board  as  a  use  eligible  for 
diversion  credit.  Some  handlers  in  the 
Northwest  processed  all  or  the  majoritv 
of  their  cherries  into  juice/juice 
concentrate.  At  that  time,  this  was  the 
Northwest  tart  r  herrv  industn,''s  primary' 
product  and  handlers  in  the  Northwest 
would  not  be  subject  to  volume 
regulation.  Northwest  producers  and 
handliTs  were  concerned  that  the 
juicing  and  concentrating  of  surplus  or 
restricted  cherries  by  handlers  in 
regulated  districts  (Michigan,  New  York, 
and  Utah)  would  oversuppiv  the 
Northwest's  juice  market  with  low- 
quality,  low-priced  product.  Record 
testimony  indicated  that  cherries 
produced  in  the  Northwest  have  a  high 
brix  (sugar  content)  level  desirable  for 
juice/juice  concentrate  which  produces 
a  high  quality  product.  Because  of  these 
concerns,  the  provision  preventing  the 
issuance  of  diversion  credit  for  tart 
cherry  juice  and  juice  concentrate  were 
included  in  the  order  in  1996  to  protect 
the  juice  market  for  tart  cherry 
producers  and  handlers  in  the 
Northwest. 

However,  use  of  juice  and  juice 
concentrate  for  export  was  allowed 
under  the  exemption  provisions  for  the 
1997-1998  season.  The  1997-1998 
season  was  the  first  season  of  operation 
for  this  order  and  its  provisions  were 
new  to  the  industry  and  complex  to 
administer.  Handlers  new  to  the  order 
provision  had  shipped  or  contracted  to 
ship  tart  cherry  juice  or  juice 
concentrate  to  eligible  countries  with 
the  intention  of  applying  for  diversion 
certificates.  If  those  handlers  had  been 
prohibited  from  receiving  diversion 
certificates  for  those  sales,  the  handlers 
would  have  incurred  severe  financial 
difficulties.  Thus,  the  provision  against 
exports  of  juice  and  juice  concentrate 


was  suspended  for  the  1997-1998 
season. 

The  Northwest  tart  cherry  industry, 
specifically  in  Washington,  is  changing. 
Washington  handlers  are  now- 
producing  5  -t-  1  cherries  (25  pounds  of 
cherries  to  5  pounds  of  sugar)  in 
addition  to  packing  juice  and  juice 
concentrate.  According  to  the  industry, 
the  situation  facing  compliance  with 
volume  regulations  for  the  2001-2002 
season  is  of  significant  concern  for  all 
regulated  handlers  and  Washington 
handlers  in  particular.  It  is  quite  likely 
that  the  primary  inventory  reserve  will 
be  full  at  the  onset  of  the  har\'est  for  the 
2001-2002  crop  year.  The  primary- 
inventory  reserve  has  a  maximum  limit 
of  50  million  pounds  of  restricted 
cherries.  If  this  reserve  is  full,  the  onlv 
reserve  option  for  regulated  handlers  is 
a  secondary  reserve, 

A  secondary  reserve  is  an  option  for 
a  handler  when  the  primary  reserve  is 
above  the  50  million  pound  limit. 
However,  from  a  practical  standpoint,  a 
secondary  reserve  is  not  a  reasonable 
option.  Handlers  establishing  secondary 
reserves  are  responsible  for  all  costs  of 
that  reserve,  including  inspection  costs. 
This  could  prove  costly  for  handlers 
establishing  secondary  reserves  as  no 
cherries  can  be  released  from  the 
secondar\-  reserve  until  all  cherries  in 
the  primarv"  reserve  have  been  released. 
Handlers,  in  order  to  meet  restricted 
percentage  requirements,  would  have  to 
consider  options  other  than  using 
inventory  reserves.  Diversion  options 
are  available  to  handlers.  In-orchard 
diversion  of  cherries  takes  place  when 
cherries  are  not  harvested  and  left  in  the 
orchard.  At-plant  diversion  of  cherries 
takes  place  at  the  handler's  facility  prior 
to  placing  cherries  into  the  processing 
line.  This  is  to  ensure  that  the  cherries 
diverted  were  not  simply  an  undesirable 
or  unmarketable  product  of  processing. 
According  to  the  Board,  export 
diversion  would  probably  be  the  most 
preferred  of  the  options.  However,  this 
option  would  not  be  available  to 
handlers  if  the  previous  limitation  on 
exports  of  juice  and/or  juice  concentrate 
had  continued.  Products  that  sell  in  the 
export  markets  are  mostly  hot-pack 
(canned),  dried.  IQF  flndividually  Quick 
Frozen),  juice  or  concentrate.  Five  plus 
one  (5  -t- 1)  cherries  do  not  generally  sell 
in  export  markets.  This  type  of 
processed  product  contains  sugar  and  is 
subject  to  increased  tariffs  when 
exported. 

Tart  cherr\-  handlers  in  Washington 
produce  only  a  few  products.  As 
previously  mentioned,  they  produce 
juice  and  juice  concentrate  and  5  -t-  1 
products.  Without  the  ability  to  export 
juice  and/or  juice  concentrate  for 


diversion  credit.  Washington  handlers 
could  have  difficulty  in  meeting  their 
restricted  percentage  requirements.  The 
suspension  of  the  provision  in  §  930.59 
of  the  order  that  previously  prevented 
handlers  from  receiving  diversion  credit 
for  juice  and  juice  concentrate  will 
allow  Washington  handlers  as  well  as 
other  handlers  in  volume  regulated 
districts  to  receive  diversion  credit  for 
such  shipments.  This  will  enable 
handlers  to  increase  sales  to  new 
markets  and  fulfill  their  restricted 
reserve  obligation  for  the  2001-2002 
crop  year. 

Tne  Board  recommended  that  the 
proviso  in  §  930.59  concerning  the 
exclusion  of  juice  and  concentrate 
products  be  suspended  insofar  as  it 
applies  to  exports.  In  order  to 
accomplish  the  intent  of  the  Board's 
recommendation,  the  whole  proviso  was 
suspended.  Diversion  credit  may  be 
granted  for  uses  which  fall  under  the 
exemptions  in  §  930.62  of  the  order.  The 
regulations  in  §930.162  implement  the 
authority  in  the  order  concerning 
exempt  uses  and  contain  the  terms  and 
conditions  under  which  diversion  credit 
may  be  approved.  Consistent  with  the 
Board's  recommendation,  the  regulation 
was  amended  to  reflect  the  intent  that 
exempt  use  approval,  and  diversion 
credit  in  the  case  of  juice  and  juice 
concentrate  will  only  be  allowed  for 
exports  to  countries  other  than  Canada 
and  Mexico. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act"(RFA)  allows  AMS'to 
certify-  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities. 

Performing  such  analyses  shifts  the 
Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulator}'  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  dispiupuitionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Federal  Register/ Vol.  66.  No.  225 /Wednesday,  November  21.  2001  /  Rules  and  Regulations      58361 


Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  900 
producers  of  tart  cherries  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  aimual  receipts 
less  than  S750.000.  and  small 
agricultural  sen-ice  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  55,000.000.  The  standard  for 
producers  was  changed  from  S500.000 
to  S750.000  after  the  interim  final  rule 
was  issued.  The  majority  of  tart  cherry- 
producers  and  handlers  may  be 
classified  as  small  entities. 

Data  from  the  National  Agricultural 
Statistics  Service  (NASS)  states  that  for 
1999,  tart  cherry  utilization  for  juice. 
wine,  or  brined  uses  was  34.5  million 
pounds  for  all  districts  covered  under 
the  order.  The  total  processed  amount 
for  1999  was  252.3  million  pounds, 
luice.  wine,  and  brined  tart  cherries 
represented  about  14  percent  of  the  total 
processed  crop,  and  about  10  percent 
over  the  last  three  seasons  (1997 
through  1999). 

This  rule  continues  in  effect  the 
suspension  of  a  provision  in  the  order 
to  allow  handlers  to  receive  diversion 
credit  for  exporting  tart  cherry-  juice  and 
juice  concentrate  to  certain  eligible 
countries.  The  Board  met  on  March  20, 
2001.  and  unanimously  recommended 
that  the  provision  prohibiting  handlers 
from  receiving  diversion  credit  through 
use  of  juice  and  juice  concentrate  be 
suspended  from  the  order.  However,  the 
Board  recommended  that  the 
suspension  be  only  applicable  to 
exports. 

During  the  order  promulgation 
process,  producers  and  handlers  from 
Oregon  and  Washington  (Northwest). 
expressed  concern  that  juice  and'or 
juice  concentrate  could  be  established 
by  the  Board  as  a  use  eligible  for 
diversion  credit.  Some  handlers  in  the 
Northwest  processed  all  or  the  majority 
of  their  cherries  into  juice/juice 
concentrate.  At  that  time,  this  was  the 
Northwest's  primary  product  and 
handlers  in  the  Northwest  would  not  be 
subject  to  volume  regulation.  Northwest 
producers  and  handlers  were  concerned 
that  the  juicing  and  concentrating  of 
surplus  or  restricted  cherries  by 
handlers  in  regulated  districts 
(Michigan,  New  York,  and  Utah)  would 
oversupply  the  Northwests  juice  market 
with  low-quality,  low-priced  product. 


Record  testimony  indicated  that 
cherries  produced  in  the  Northwest 
have  a  high  brix  (sugar  content)  level 
desirable  for  juice/juice  concentrate 
which  produces  a  high  quality  product. 
Because  of  these  concerns,  the  provision 
preventing  the  issuance  of  diversion 
credit  for  tart  chern,-  juice  and  juice 
concentrate  were  included  in  the  order 
in  1996  to  protect  the  juice  market  for 
tart  cherr>  producers  and  handlers  in 
the  Northwest.  In  the  long  run.  it  is 
anticipated  that  all  businesses,  whether 
large  or  small,  will  benefit  from  this 
suspension  action  because  market 
growth  will  be  increased  for  tart  cherry- 
products,  grower  returns  will  be 
improved,  and  less  fruit  will  be 
abandoned  in-orchard  or  at-plant  by 
producers  and  handlers  Moreover,  all 
regulated  handlers  will  be  allowed  to 
participate  in  export  markets  and  have 
access  to  diversion  credits. 

According  to  the  industry-,  the 
situation  facing  compliance  with 
volume  regulations  for  the  2001-2002 
season  is  of  significant  concern  for  all 
regulated  handlers  and  Washington 
handlers  in  particular.  It  is  quite  likely 
that  the  primary-  inventory-  reserve  will 
be  full  at  the  onset  of  the  harvest  for  the 
2001-2002  crop  year.  The  primary' 
inventory  reserve  has  a  maximum  limit 
of  50  million  pounds  of  restricted 
cherries.  If  this  reserve  is  full,  the  only 
reserve  option  for  regulated  handlers  is 
a  secondary-  reserve 

A  secondary-  reserve  is  an  option  for 
a  handler  when  the  primary-  reserve  is 
above  the  50  million  pound  limit. 
However,  from  a  practical  standpoint,  a 
secondary-  reserve  is  not  a  reasonable 
option.  Handlers  establishing  secondary 
reserves  are  responsible  for  all  costs  of 
that  reserxe.  including  inspection  costs. 
This  could  prove  costly  for  handlers 
establishing  secondary-  reser\-es  as  no 
cherries  can  be  released  from  the 
secondary'  reserye  until  all  cherries  in 
the  pripiary  reserve  have  been  released. 
Handlers,  in  order  to  meet  restricted 
percentage  requirements,  would  have  to 
consider  options  other  than  using 
inventor*-  reseryes.  Diversion  options 
are  available  to  handlers  In-orchard 
diversion  of  cherries  takes  place  when 
cherries  are  not  harvested  and  left  in  the 
orchard.  At-plant  diversion  of  cherries 
takes  place  at  the  handlers  facility  prior 
to  placing  cherries  into  the  processing 
line.  This  is  to  ensure  that  the  cherries 
diverted  were  not  simply  an  undesirable 
or  unmarketable  product  of  processing. 
According  to  the  Board,  export 
diversion  would  probably  be  the  most 
preferred  of  the  options.  However,  this 
option  would  not  be  available  to 
handlers  if  the  previous  limitation  on 
exports  of  juice  and/or  juice  concentrate 


had  continued.  The  continued 
suspension  of  the  order  provision  that 
prevents  handlers  from  receiving 
diversion  credit  for  juice  and  juice 
concentrate  will  allow  Washington 
handlers  as  well  as  other  handlers  in 
volume  regulated  districts  to  receive 
diversion  credit  for  such  shipments.  To 
be  consistent  with  the  Board's  intent, 
the  regulation  prevents  the  use  of  juice 
or  juice  concentrate  for  exempt  use  or 
diversion  credit  in  the  domestic  market. 
This  will  enable  handlers  to  increase 
sales  to  new  markets  and  fulfill  their 
restricted  reserve  obligation  for  the 
2001-2002  crop  year  Industry  estimates 
are  that  in  Washington  State  alone,  this 
suspension  would  affect  up  to  4.200 
tons  of  juice/juice  concentrate  products, 
with  an  estimated  value  of  $1.5  to  $2.5 
million  dollars. 

One  alternative  to  this  relaxation 
would  have  been  to  continue  the  status 
quo.  However,  this  would  not  be 
favorable  to  cherry-  producers  and 
handlers  as  they  would  have  been 
forced  to  either  destroy  tons  of  cherries 
in-orchard  or  at-plant.  or  incur  costly 
storage  fees  for  maintaining  a  secondary- 
reserve. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherr\ 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplic:ation  by  industry  and  public 
sector  agencies.  In  addition.  L'SDA  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule 

In  romplianre  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  US.C  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0177 

The  Boards  meeting  was  publicized 
and  all  Board  members  and  alternate 
Board  members,  representing  both  large 
and  small  entities,  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  The  Board  itself  is 
composed  of  19  members,  of  which  18 
members  are  growers  and  handlers  and 
one  represents  the  public.  Also,  the 
Board  has  a  number  of  appointed 
committees  to  review  certain  issues  and 
make  recommendations. 

.■\n  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  luly  31 .  2001 .  Copies  of  the 
rule  were  mailed  by  the  Board's  staff  to 
all  Board  members  and  handlers  In 
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addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  for  a  30-day  comment  period 
which  ended  August  30.  2001.  One 
comment  was  received. 

The  comment  was  received  from  a  tart 
cherrv  handler  w'ho  supports  the 
suspension,  but  is  critical  of  the  rule's 
timing.  The  effective  date  of  this  action 
was  August  1.  2001   This  date  fell 
during  harvest  in  some  production  areas 
and  at  the  completion  of  harvest  in 
other  areas  The  commenter  is 
concerned  that,  for  this  season,  all  areas 
of  production  cannot  take  advantage  of 
the  expansion  of  exempt  products 
available  for  export  and  diversion  credit 
equitablv  The  commenter  states  that 
simply  making  such  rule  effective  30 
davs  prior  to  harvest  or  20  days  after 
harvest  would  allow  growers  and 
handlers  to  be  treated  more  equitably. 

The  interim  final  rule  relaxed 
requirements  on  meeting  restricted 
obligations  in  seasons  with  volume 
regulation,  and  USDA  believed  that  the 
benefits  anticipated  should  be  made 
available  to  the  industrv  as  soon  as 
possible.  The  relaxation  has  now  been 
available  since  August  1,  2001,  of  the 
2001/2002  season,  and  should  be 
available  to  the  industry  for  future 
seasons.  Therefore,  timing  will  no 
longer  be  an  issue. 

A  small  business  guide  on  complving 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http//www.ams.usda.gov/f\-/moab.html. 
Anv  questions  about  the  compliance 
guide  should  be  sent  to  Id\'  Guerber  at 
tht'  pn'\  lousK  m'-ntioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
SECTION. 

.After  consideration  of  all  relevant 
material  presented,  including  the 
inlorniation  and  recommendation 
submitted  by  the  Committee,  the 
comment  received,  and  other  available 
information,  it  is  hereby  found  that  the 
provision  suspended  does  not  tend  to 
f'ffectuate  the  declared  policv  of  the  Act. 
while  the  additional  regulatory 
amendments  are  necessary  to 
implement  the  suspension,  and, 
therefore,  will  tend  to  effectuate  the; 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 


PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  930  which  was 
published  at  66  FR  39409  on  July  31, 
2001,  is  adopted  as  a  final  rule  without 
change. 

Dated:  Nt)vember  15,  2001. 
A.  J.  Yates, 

Acting  Adrvinistrator.  Agricultural  Marketing 

Sen'ice. 

|FR  nor.  01-2911.'!  Filed  11-20-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  984 

[Docket  No.  FV01-984-1  IFR] 

Walnuts  Grown  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
Walnut  Marketing  Board  (Board)  for  the 
2001-02  and  subsequent  marketing 
years  from  SO. 0134  to  SO. 0124  per 
kernelwoight  pound  of  assessable 
walnuts.  The  SO. 0010  decrease  is 
necessary  because  this  year's  estimate  of 
assessable  walnuts  is  about  17  percent 
more  than  last  year's  estimate.  The 
Board  locally  administers  the  Federal 
marketing  order  which  regulates  the 
handling  of  walnuts  grown  in  California 
(order).  Authorization  to  assess  walnut 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and  ' 
necessary  to  administer  the  program. 
The  marketing  year  runs  from  August  1 
through  July  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 

DATES:  November  23.  2001.  Comments 
received  by  January  22.  2002,  will  be 
considered  prior  to  issuance  of  the  a 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2,525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  Fax:  (202)  720-8938.  or 
E-mail:  moab.docketclerk@usda.gov. 


Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams. usda.gov/f\'/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  or  Richard 
P.  Van  Diest,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterev  Street, 
suite  102B.  Fresno.  California  93721; 
telephone:  (559)  487-5901.  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
2491. Fax: (202)  720-8938. 

Small  businesses  mav  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938.  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984  both  as  amended,  (7 
CFR  part  984).  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
beginning  on  August  1.  2001,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  or  policies, 
unless  they  present  an  irreconcilable 
confiict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  anv 
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handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunitv  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  for  the 
2001-02  and  subsequent  marketing 
years  from  $0.0134  to  $0.0124  per 
kernelweight  pound  of  assessable 
walnuts. 

The  California  Walnut  marketing 
order  provides  authority  for  the  Board, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Board  are  producers  and  handlers 
of  California  walnuts.  They  are  familiar 
with  the  Board's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  tne  2000-01  and  subsequent 
marketing  years,  the  Board 
recommended,  and  USDA  approved,  an 
assessment  rate  of  $0.0134  per 
kernelweight  pound  of  assessable 
walnuts  that  would  continue  in  effect 
from  year  to  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Board  or  other 
information  available  to  USDA. 

The  Board  met  on  September  7,  2001, 
and  unanimously  recommended  2001- 
02  expenditures  of  $3,124,800  and  an 
assessment  rate  of  $0.0124  per 
kernelweight  pound  of  assessable 
walnuts.  In  comparison,  last  year's 
budgeted  expenditures  were  $2,937,885 
The  recommended  assessment  rate  is 
$0.0010  lower  than  the  $0.0134  rate 
currently  in  effect.  The  lower 
assessment  rate  is  necessary  because 
this  year's  crop  is  estimated  by  the 
California  Agricultural  Statistics  Service 
(CASS)  to  be  280.000  tons  {252.000.000 
kernelweight  pounds  merchantable), 
which  is  about  17  percent  more  than 


last  year's  estimate  Thus,  sufficient 
income  should  be  generated  at  the  lower 
rate  for  the  Board  to  meet  its  anticipated 
expenses. 

Major  expenditures  in  the  budget 
recommended  bv  the  Board  for  the 
2001-02  year  include  $2,566,569  for 
marketing  and  production  research 
projects,  S313.200  for  employee 
expenses  such  as  administrative  and 
office  salaries,  payroll  taxes  and 
benefits.  $130,600  for  office  expenses, 
including  rent,  office  supplies. 
telephone/fax.  printing,  and  furniture/ 
fixtures/automobile.  $76,000  for  other 
operating  expenses,  including 
management  and  field  travel.  Board 
meeting  expenses,  insurance,  and  audit 
fees,  and  $38,431  as  a  reserve  for 
contingency  Budgeted  expenses  for 
these  items  in  2000-01  were  $2,450,255 
for  program  expenses,  including 
marketing  and  production  research 
projects,  $278,630  for  employee 
expenses,  $104,000  for  office  expenses. 
$80,000  for  other  operating  expenses, 
and  $25,000  as  a  reser%'e  for  a 
contingency,  respectively 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  walnuts 
certified  as  merchantable  Merchantable 
shipments  for  the  year  are  estimated  at 
252.000.000  kernelweight  pounds 
which  should  provide  $3,124,800  in 
assessment  income  and  allow  the  Board 
to  cover  its  expenses.  As  specified  in 
§984.69,  unexpended  funds  may  be 
used  temporarily  to  defray  expenses  of 
the  subsequent  marketing  year,  but  must 
be  made  available  to  the  handlers  from 
whom  collected  within  5  months  after 
the  end  of  the  year. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  USD.\. 
Board  meetings  are  open  to  the  public 
and  interested  persons  may  express 
their  views  at  these  meetings.  The 
USDA  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed  Further  rulemaking  will  be 
undertaken  as  necessar.   The  Board's 


2001-02  budget  and  those  for 
subsequent  marketing  years  will  be 
reviewed  and.  as  appropriate,  approved 
by  USDA 

Initial  Regulatory  Flexibilit>  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulaton,  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulator.- 
flexibility  analysis 

The  purpose  of  the  RFA  is  to  fit 
regulator,  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5.500 
producers  of  walnuts  in  the  production 
area  and  about  43  handlers  subject  to 
regulation  under  the  order.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  than  S750.OOO.  and  small 
agricultural  ser\'ice  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000 

Current  industn.-  information  shows 
that  14  of  the  43  handlers  (32.5  percent) 
shipped  over  $5,000,000  of 
merchantable  walnuts  and  could  be 
considered  large  handlers  by  the  Small 
Business  .administration.  Twenty-nine 
of  the  43  walnut  handlers  (67.5  percent) 
shipped  under  $5,000,000  of 
merchantable  walnuts  and  could  be 
considered  small  handlers  An 
estimated  5.442  walnut  producers,  or 
about  98.9  percent  of  the  5.500  total 
producers,  would  be  considered  small 
producers  with  annual  income  less  than 
$750,000  Based  on  the  foregoing,  it  can 
be  concluded  that  the  majority  of 
California  walnut  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  marketing  years  from 
$0.0134  to  $0.0124  per  kernelweight 
pound  of  assessable  walnuts  The  Board 
unanimously  recommended  2001-02 
expenditures  of  $3,124,800  The 
recommended  $0.0010  decrease  in  the 
assessment  rate  is  neces.sar>'  because 
this  year's  estimate  of  assessable 
walnuts  is  about  17  percent  more  than 
last  year's  estimate.  Thus,  sufficient 
income  should  be  generated  at  the 
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reduced  rate  for  the  Board  to  meet  its 
anticipated  expenses 

Major  expenditures  in  the  budget 
recommended  by  the  Board  for  the 
2001-02  year  include  $2,566,569  for 
marketing  and  production  research 
projects.  S3 13.200  for  employee 
expenses  such  as  administrative  and 
office  salaries,  payroll  taxes  and 
benefits,  SI 30.600  for  office  expenses, 
including  rent,  telephone/fax,  postage, 
printing,  furniture,  fixtures,  and 
automobile.  $76,000  for  other  operating 
expenses,  including  management  and 
field  travel,  insurance,  and  audit  fees, 
and  $38,431  as  a  reserve  for 
contingency  Budgeted  expenses  for 
these  items  in  2000-01  were  $2,450,255 
for  marketing  and  production  research 
projects,  $278,630  for  employee 
expenses.  $104,000  for  office  expenses, 
$80,000  for  other  operating  expenses, 
and  $25,000  as  a  reserve  for  a 
contingency,  respectively- 
Prior  to  arriving  at  this  budget,  the 
Board  considered  information  from 
various  sources,  such  as  the  Board's 
Budget  and  Personnel  Committee, 
Research  Committee,  and  Marketing 
Development  Committee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
walnut  industry  The  recommended 
$0.0124  per  kernelweight  pound 
assessment  rate  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  252.000,000  kernelweight  pound 
estimate  of  assessable  walnuts  for  the 
year.  Unexpended  funds  may  be  used 
temporarily  to  defray  expenses  of  the 
subsequent  marketing  year,  but  must  be 
made  available  to  the  handlers  from 
whom  collected  within  5  months  after 
the  end  of  the  year  (§  984.69). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  current  marketing  year  indicates  that 
the  grower  price  for  2001-02  could 
range  between  $0.50  and  $0.70  per 
kernelweight  pound  of  assessable 
walnuts.  Therefore,  the  estimated 
assessment  revenue  for  the  2001-02 
year  as  a  percentage  of  total  grower 
revenue  could  range  between  1.7  and 
2.5  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  mav  reduce 
the  burden  on  producers.  In  addition, 
the  Board's  meeting  was  widelv 
publicized  throughout  the  walnut 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations  on  all 


issues.  Like  all  Board  meetings,  the 
September  7.  2001.  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
walnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  httpJ /www  ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOfl  FURTHER  INFORMATION 
COffTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  IS  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (l)  The  2001-02  marketing 
year  began  on  August  1 ,  2001 ,  and  the 
order  requires  that  the  rate  of 
assessment  for  each  marketing  year 
apply  to  all  merchantable  walnuts 
handled  during  the  year;  (2)  this  action 
decreases  the  assessment  rate  for 
merchantable  California  walnuts;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years;  and  (4)  this  interim  final 
rule  provides  a  60-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  984 

Walnuts,  Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows: 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  984.347  is  revised  to  read 
as  follows: 

§984.347    Assessment  rate. 

On  and  after  August  1 ,  2001 ,  an 
assessment  rate  of  $0.0124  per 
kernelweight  pound  is  established  for 
California  merchantable  walnuts. 

Dated:  November  15.  2001 

A.).  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

(PR  Doc.  01-29114  Filed  11-20-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  440 
PIN  1904-AB05 

Weatherization  Assistance  Program  for 
Low-Income  Persons 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
adopts,  with  changes,  the  interim  final 
rule  published  in  the  Federal  Register 
on  December  8,  2000,  to  amend  the 
Weatherization  Assistance  Program  for 
Low-Income  Persons.  This  final  rule 
also  incorporates  certain  statutory 
amendments  which  were  discussed  in 
the  preamble  of  the  interim  final  rule 
published  on  December  8,  2000. 

EFFECTIVE  DATE:  November  21,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Reamy,  Office  of  Building  Technology 
Assistance,  U.S.  Department  of  Energy, 
Mail  Stop  EE-42,  5E-066,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-4074. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Amendments  to  the  Weatherization 

Assistance  Program 

III.  Procedural  Requirements 

IV.  Other  Federal  Agencies 

V.  The  Catalog  of  Federal  Domestic 

Assistance 
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I.  Introduction 

The  Department  of  Energy  (DOE  or 
Department)  amends  the  program 
regulations  for  the  Weatherization 
Assistance  Program  for  Low-Income 
Persons  (WAP  or  Program).  This 
Program  is  authorized  by  Title  III  of  the 
Energy  Conservation  and  Production 
Act,  as  amended  (Act).  42  U.S.C.  6561 
et  seq.  The  changes  are  necessitated  by 
the  statutory-  amendments  enacted  by 
the  Congress  on  November  9,  2000,  as 
part  of  the  Energy  Policy  and 
Conser\ation  Act  Amendments  of  2000 
These  statutory  changes;  (1)  Eliminate 
the  requirement  in  §440.18  that  40 
percent  of  the  funds  used  to  weatherize 
a  home  be  spent  for  materials;  (2) 
restructure  the  method  in  §440.18  by 
which  States  compute  their  average  cost 
per  home  by  increasing  the  average  cost 
per  home  to  S2,500  beginning  in  2000; 
and  (3)  eliminate  the  separate  per 
dwelling  unit  average  in  §440.18  for 
capital  intensive  improvements  and 
include  capital  intensive  costs  as  a  part 
of  the  average  costs. 

In  the  preamble  of  the  December  8. 
2000,  interim  final  rule,  DOE  indicated 
that  it  intended  to  include  a  discussion 
of  the  program  regulations  in  the  final 
rule.  This  discussion  was  intended  to 
explain  and  clarifi,"  areas  of  the 
regulations  where  no  changes  were 
made.  This  discussion  was  to  provide 
States  and  local  agencies  background 
information  on  the  existing  program 
regulations  as  well  as  some  of  the 
discussion  used  in  the  preambles  of 
previous  rulemakings,  since  many  State 
and  local  staffs  have  changed  several 
times  over  the  years  and  much 
institutional  knowledge  has  been  lost. 
DOE  has  decided  not  to  provide  this 
information  in  this  final  rule,  but  rather 
through  program  guidance  documents. 
DOE  has  also  amended,  as  necessary, 
other  sections  in  the  regulations  which 
reference  the  principal  sections  that 
were  affected. 

II.  Amendments  to  the  Weatherization 
Assistance  Program 

Section  440. 1 4     State  Plans 

DOE  eliminates  §440. 14(c)(6)(ix) 
referring  to  the  40  percent  materials 
requirement. 

Section  440.18     Allowable 
Expenditures 

DOE  eliminates  §440. 18(a)  referring 
to  the  40  percent  materials  requirement 
and  the  need  for  a  waiver.  This 
provision  was  deleted  from  the  statute 
as  part  of  the  Energy  Policy  and 
Conservation  Act  Amendments  of  2000. 
DOE  changes  new  §  440.18(a)  and  (b)  by 


increasing  the  average  cost  per  home  to 
S2.500  beginning  in  2000. 

DOE  eliminates  the  separate  per 
dwelling  unit  average  by  deleting 
§440  18(a)(ii)(2)  for  capital  intensive 
improvements  and  now  includes  capital 
intensive  costs  as  a  part  of  the  average 
cost  per  home. 

III.  Procedural  Requirements 

A.  Re\iew  Under  Executive  Order  12866 

Today's  final  rule  has  been 
determined  not  to  be  "a  significant 
regulator.-  action"  under  Executive 
Order  12866.  "Regulaton.-  Plaiming  and 
Review."  58  FR  51735  (October  4.  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  bv 
the  Office  of  Information  and  Regulator. 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB), 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulator.'  Flexibility  Act,  5 
U.S.C.  601  et  seq..  requires  preparation 
of  an  initial  regulator.-  flexibility 
analysis  for  any  nile  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  DOE 
published  an  interim  final  rulemaking 
to  amend  10  CFR  part  440  to  give  State 
and  local  agencies  additional  flexibility 
in  addressing  the  weatherization  needs 
of  low-income  citizens  and  to  make 
other  changes  designed  to  streamline 
and  update  DOE's  Weatherization 
Assistance  Program.  The  interim  final 
rule,  and  the  preceding  proposed  rule, 
were  developed  following  extensive 
consultation  with  State  and  local 
stakeholders  and  after  reviewing 
comments  received.  DOE  said  that  the 
previous  interim  final  rule  and  the 
preceding  proposed  rule  would  not  have 
any  adverse  economic  impact  on  small 
governments,  organizations  or 
businesses.  Accordingly.  DOE  certifies 
that  the  final  rule,  as  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  is 
imposed  by  this  final  rule.  Accordingly. 
no  clearance  by  the  Office  of 
Management  and  Budget  is  required 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

D  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  final  rule  falls  into  a  class  of 


actions  that  would  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment,  as 
determined  by  DOE  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969.  (42 
use.  4321  et  seq.)  Specifically,  this 
final  rule  is  covered  under  the 
Categorical  Exclusion  in  paragraph  A5 
to  subpart  D.  10  CFR  part  1021.  which 
covers  rulemakings  that  interpret  or 
amend  an  existing  regulation  without 
changing  the  environmental  effect  of  the 
regulation.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Re\iew  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255. 
August  10.  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutor\'  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today  s  final  rule  and  has  determined 
that  it  does  not  preempt  State  law  and 
does  not  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  No  further 
action  is  required  by  Executive  Order 
13132. 

F  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  lustice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executi\p  Order  12988  specifically 
requires  that  Executive  agencies  make 
even.'  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation:  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms:  and  (6)  addresses 
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other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them,  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law.  this  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  tiie 
private  sector,  of  S 100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate."  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timelv 
input  to  potentiallv  affected  small 
governments  before  establishing  anv 
requirement  that  might  significantly  or 
uniquely  affect  small  governments.  The 
final  rule  published  today  does  not 
contain  any  Federal  mandate,  so  these 
requirements  do  not  apply. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act.  1999  {Pub   L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
or  policy  that  may  affect  family  well- 
being  Today's  final  rule  will  not  have 
any  impact  on  the  autonomy  or  integritv 
of  the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

/.  Review  Under  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C  801.  DOE  will 
report  to  Congress  on  the  promulgation 
of  the  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  'major 
rule"  as  defined  by  5  U.S.C.  804(3). 


IV.  Other  Federal  Agencies 

DOE  provided  draft  copies  of  the  final 
rule  to  the  Department  of  Health  and 
Human  Services'  Low-Income  Home 
Energy  Assistance  Program  and  the 
Department  of  Agriculture's  Farmers 
Home  Administration.  We  have 
received  no  comments.  DOE  also 
provided  a  draft  copy  to  the 
Administrator  of  the  Environmental 
Protection  Agency,  pursuant  to  §  7  of 
the  Federal  Energy  Administration  Act, 
as  amended.  15  U.S.C.  766.  The 
Administrator  has  made  no  comments. 

V.  The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the 
Weatherization  Assistance  Program  for 
Low-Income  Persons  is  81.042. 

List  of  Subjects  in  10  CFR  Part  440 

Administrative  practice  and 
procedure.  Aged.  Energy  conservation, 
Grant  programs-energy.  Grant  programs- 
housing  and  community  development. 
Housing  standards.  Indians,  Individuals 
with  disabilities.  Reporting  and 
recordkeeping  requirements, 
Weatherization. 

Issued  in  Washington,  DC,  on  November  7. 
2001. 

David  K.  Garinan, 

Assistant  Secretan,-.  Energy  Efficiency  and 
Renewable  Energy. 

Accordingly,  the  interim  rule 
amending  10  CFR  Part  440  which  was 
published  at  65  FR  77210  on  December 
8.  2000,  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  440— WEATHERIZATION 
ASSISTANCE  PROGRAM  FOR  LOW- 
INCOME  PERSONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6861  et  seq..  42  U.S.C 
7101  ef  seq. 

§440.14    [Amended] 

2.  In  §440.14  paragraph  {c)(6)(ix)  is 
removed  and  reserved. 

§440.18    [Amended] 

3.  In  §440.18 

a  Revise  paragraph  (a)  and  remove 
paragraphs  (b)  introductory  text  and 
(b)(2); 

b.  Redesignate  paragraph  (b)(1) 
introductory  text  as  paragraph  (b) 
introductory  text  and  revise  it;  and 

c.  Redesignate  paragraphs  (b)(l)(i)  and 
(ii)  introductory  text  as  praragraphs 
(b)(1)  and  (2)  introductory  text,  and 
redesignate  paragraphs  (b)(1)  (ii)(A)  and 
(B)  as  paragraphs  (b)(2)(i)  and  (ii): 


§440.18    Allowable  Expenditures. 

(a)  Except  as  adjusted,  the 
expenditure  of  financial  assistance 
provided  under  this  part  for  labor, 
weatherization  materials,  and  related 
matters  included  in  paragraphs  (c)(1) 
through  (9)  of  this  section  shall  not 
exceed  an  average  of  S2.500  per 
dwelling  unit  weatherized  in  the  State, 
except  as  adjusted  in  paragraph  (b)  of 
this  section. 

(b)  The  S2,500  average  will  be 
adjusted  annually  by  DOE  beginning  in 
calendar  year  2000  by  increasing  the 
limitation  by  an  amount  equal  to: 
***** 

(FK  Doc.  01-28823  Filed  11-20-01:  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-35-AD:  Amendment 
39-12507;  AD  2001-23-10] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  33,  T-34,  35,  36,  55, 
56,  58,  and  95  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Ravtheon  Aircraft 
Company  (Raytheon)  3.3.  T-34.  35,  36. 
55.  56,  58,  and  95  Series  airplanes.  This 
AD  requires  you  to  inspect  the  left-hand 
and  right-hand  flap  flex  shaft  assemblies 
to  determine  the  manufacture  date.  This 
AD  also  requires  you  to  replace  any  flap 
flex  shaft  assemblies  manufactured  from 
January  2000  through  April  2001.  This 
AD  is  the  result  four  separate  reports  of 
flap  drive  cable  separation.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  separation  of  the  flap  flex  shaft 
assembly  caused  by  improper  heat 
treatment.  Such  a  condition  could  lead 
to  an  asymmetric  flap  condition, 
resulting  in  uncommanded  roll  of  the 
airplane. 

DATES:  This  AD  becomes  effective  on 
December  13,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  December  13.  2001. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  Januarv  12,  2002. 
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ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-35-AD,  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Raytheon 
Aircraft  Company,  P.O.  Box  85,  Wichita. 
Kansas  67201-0085;  telephone:  (800) 
429-5372  or  (316) 676-3140.  You  may 
view  this  information  at  F.,AA.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2001-CE- 
35-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NVV,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
DeVore,  Aerospace  Engineer,  F.\.\, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
telephone:  (316)  946-^142;  facsimile: 
(316)946-4407 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
Raytheon  has  notified  FAA  of  four 
separate  incidents  of  the  flap  drive  cable 
separating  on  Models  A36.  B36TC.  and 
58  airplanes.  Three  of  the  incidents 
occurred  during  flight  and  resulted  in 
asymmetric  flap  conditions.  In  all  three 
cases,  a  safe  landing  was  made.  The  flap 
flex  shaft  failed  on  one  airplane  while 
rigging  the  flaps  on  the  ground. 

Rav-theon  and  FAA  investigated  the 
incidents  and  determined  the  cause  to 
be  a  result  of  a  quality  control  problem. 
During  manufacturing  from  lanuary 
2000  through  April  2001,  the  end  of  the 
flap  flex  shaft  assemblies  was  not  being 
properly  heat-treated.  Improper  heat- 
treatment  allowed  the  cable  end  to  crack 
and  separate  from  the  flap  flex  shaft 
assembly. 

Information  on  the  affected  parts 
follows: 

— The  affected  parts  are  part  number 
12527Y-63.31  (left-hand)  flap  flex 
shaft  assemblies,  part  number 
12163Y-63.31  or  12163Y-1  (right- 
hand)  flap  flex  shaft  assemblies,  and 
part  number  45-521212  (any  dash 
number)  flap  actuator  assemblies,  that 
were  manufactured  from  January  2000 
through  April  2001.  Raytheon  has 
installed  these  parts  on  certain 
Models  A36,  B36TC,  and  58  airplanes 
at  manufacture;  and 

— These  flap  flex  shaft  assemblies  could 
be  installed  through  spare 
replacements  on  any  of  the  following 
series  airplanes:  33,  T-34,  35,  36,  55, 
56,  58,  and  95.  Specific  models  are 
listed  in  paragraph  (a)(1)  and  (a)(2)  of 
this  AD. 


What  are  the  consequences  if  the 
condition  is  not  corrected''  If  this 
condition  is  not  corrected,  separation  of 
the  flex  flap  shaft  assembly  could  result. 
Such  a  condition  could  lead  to  an 
asymmetric  flap  condition,  resulting  in 
uncommanded  roll  of  the  airpleme. 
Is  there  service  information  that 
applies  to  this  subjecf  Raytheon  has 
issued  Mandatory  Service  Bulletin  SB 
27-3478.  September  2001 

What  are  the  provisions  of  this  service 
information''  The  service  bulletin 
includes  procedures  for; 
— Inspecting  the  left-hand  flap  flex  shaft 
assembly,  part  number  12527Y-63.31 
and  the  right-hand  flap  flex  shaft 
assembly,  part  number  12163Y-63.31 
or  12163Y-1.  to  determine  the 
manufacture  date; 
— Replacing  any  flap  flex  shaft  assembly 
manufactured  from  lanuary  2000 
through  April  2001:  and 
— Inspecting  the  airplane  logbook  for 
airplanes  with  spare  replacement 
only,  to  see  if  anv  flap  flex  shaft 
assemblies  or  flap  actuator  assemblies 
have  been  replaced  since  March  1, 
2000.  to  determine  if  the  flap  flex 
shaft  assemblies  need  to  be  inspected 
and  possibly  replaced. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  has  FAA  decided^  The  FAA  has 
reviewed  all  available  information, 
including  the  ser%'ice  information 
referenced  above:  and  determined  that 
— The  unsafe  condition  referenced  in 

this  document  exists  or  could  develop 

on  other  Ra\theon  33.  T-34.  35.  36, 

55,  56,  58.  and  95  Series  airplanes  of 

the  same  type  design; 
— The  actions  specified  in  the 

previously-referenced  service 

information  (as  specified  in  this  AD) 

should  be  accomplished  on  the 

affected  airplanes;  and 
— .\D  action  should  be  taken  in  order  to 

correct  this  unsafe  condition. 

What  does  this  AD  require?  This  AD 
requires  you  to  incorporate  the  actions 
in  the  previously-referenced  service 
bulletin. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  information  that 
may  have  influenced  this  action. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 
in  separation  of  the  flap  flex  shaft 


assembly  which  could  lead  to  an 
asvTnmetric  flap  condition,  resulting  in 
uncommanded  roll  of  the  airplane,  we 
find  that  notice  and  opportunitv  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days 

Comments  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment.  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose  You  need  to  include  the  rule's 
docket  number  and  submit  vour 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  .\D  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to''  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\-  the  rule  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket,  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  can  I  be  sure  FAA  receives  my 
comment^  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-35-AD  ■  We  will  date 
stamp  and  mail  the  postcard  back  to 
you 

Regulatory  Impact 

Does  this  AD  impact  various  entities'' 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore.  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulator,-  action''  We  have 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
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issued  immodidtely  to  correct  an  unsdft' 
condition  in  dircraft.  and  is  not  a 
significant  regulatory  action  undf'r 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  (^mergencv  regulation  under 
DOT  Regulator\'  Policies  and  Procedures 
(44  FR  1 1034.  February  26,  1979j.  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator\ 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required),  A  copv  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  .Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  I'.S.C.  ]Ufi(g),  40113.  447t)l 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2001-23-10  Raytheon  Aircraft  Company: 

Amendment  39-12507;  Docket  No. 
2001-C:E-35-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  .AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 

(1)  Group  1:  Raytheon  may  have  installed 
the  affected  flap  flex  shaft  assemblies  on  the 
following  airplanes  at  manufacture: 


Models 


Serial  Nos 


(i)  A36  F-^^.-^n?  thrniinh  F-l.-^fQR 

(li)  B36TC J 

EA-652  ftirougli  EA-677 

(iii)  58 

TH-1936  throuah  TH-1988  and  TH-1990  ttirouati  TH-1996 

(2)   Group   2:   The   affected   flap    flex   shaft   asseml  lies   and   flap   actuator   assembly  could    be    installed   through    spare   replacement 
on  any  of  the  following  model  airplanes: 

Models                                                   !                                                Serial  Nos 

1 . 

(I)   35-33     35-A33     35-B33     3S-C33    3&-C33A.    E33.    E33A,    E33C, 

F33   F33A   F33C   and  G33 
III)  T-34C    T-34C  (T-34C-1)    T  34C  (34C).  A45  (T-34A    B-45),  D45 

IT-34BI   and  45  (YT-34) 
(III")  35   35R   A35   835   C35   D35   E35   F35,  G35,  H35,  J35,  K35,  M35, 

N35    P35   835   V35   V35A   and  V35B. 
(IV I  36   A36   A36TC   and  B36TC  

(V)  95-55    95-A55,  95-B5  5    95-B55A    9^8558  (T^2A),   95-C55. 
95-C55A  D55   D55A,  E55   and  E55A 

fvi)  56TC  and  A56TC  

ivM)  58    58A    58P    58PA    58TC    and  58TCA  


All  serial  numbers 


All  serial  numt)ers 


(VIII)  95.  B95.  B95A,  D95A.  and  E95 


All  serial  numbers  except  D-i  through  D-837 

All    serial    numbers    except    E-3302    ttirough    E-3398    and    EA-652 

ttirough  EA-677  (those  serial  numtjers  are  included  in  Group  1), 
All  serial  numt)ers 

All  serial  numbers 

All  serial  numbers  except  TH-1936  through  TH-1988  and  TH~1900 

through  TH-1996  (those  senal  numbers  are  included  in  Group  i ) 
All  serial  numt>ers. 


(b)  Who  must  comply  with   this  AD?  Anyone  w  lo  wishes  to  operate  any  of  the  above  airplanes   must   comply   with   this   AD. 

(c)  What  problem  does  this  AD  address?  The  a(^ions  specified  by  this  AD  are  intended  to  prevent  separation  of  the  flap  flex 
shaft  assembly  caused  by  improper  heat  treatment.  S|ich  a  condition  could  lead  to  an  asymmetric  flap  condition,  which  could  result 
in  uncommanded  roll  of  the  airplane.  I 

Id)  What  actions  must  I  accomplish  to  address  tht^  problem  for  Group  1  airplanes?  To  address  this  problem  for  Group  1  airplanes, 
you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  identitication  label  on  the  lett- 

hand  iLH)  flap  flex  shaft  assembly,  part 
number  iP  Ui  12527Y-63  31  and  the  right- 
hand  (RH)  flap  flex  shaft  assembly,  P'N 
12163Y-63  31  or  12163Y-1,  to  determine 
the  manufacture  date  If  the  manufacture 
date  on  the  identification  label  on  any  of  the 
flex  flap  shaft  assemblies  is  tDefore  January 
2000  and  after  Apnl  2001  the  flap  flex  as- 
semblies are  not  affected  and  do  not  need 
to  be  replaced 

(2)  II  the  manufacture  date  on  the  identification 
lat>el  on  any  of  the  flex  flap  shaft  assemblies 
IS  from  January  2{X)0  through  April  2001  re- 
place Aith  parts  that  were  manufactured  be- 
fore Januan/  2000  and  after  April  2001. 


Within  the  next  25  hours  time-in-service  (IIS) 
after  December  13,  2001,  the  effective  date 
of  this  AD 


In  accordance  with  Raytheon  Mandatory  Serv- 
ice Bulletin  SB  27-3478  Issued  September 
2001  and  the  applicable  maintenance  man- 
ual 


Prior  to  further  flight  after  the  insoection  re- 
quired in  paragraph  (d)(1)  of  this  AD 


In  accordance  with  Raytheon  Mandatory  Serv- 
ice Bulletin  SB  27-3478,  Issued  September 
2001,  and  the  applicable  maintenance  man- 
ual. 
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Actions 


Compliance 


Procedures 


(3)  Do  not  install  on  any  airplane,  a  LH  flap 

flex  Shaft  assembly  PN  12527Y-63  31,  a 
RH  flap  flex  shaft  assembly,  P  N  12163Y- 
63,31  or  12163Y-1.  or  a  flap  actuator  as- 
sembly P'N  45-521212  lany  dash  numt>er 
containing  a  flap  flexible  shaft  assembly), 
that  has  a  manufacture  date  from  January 
2000  tnrougn  Apni  2001 


As  of  December  13,  2001, 
of  this  AD 


the  effect've  date 


in  accordance  with  Raytheon  Mandatory  Serv- 
ice Bulletin  SB  27-3478.  Issued  September 
2001, 


(e)  What  actions  must  I  accomplish  to  address  this  problem  for  Group  2  airplanes?  To  address  this  problem  for  Group  2  airplanes, 
you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Check  the  airplane  logtx)ok  to  determine 

whether  the  LH  flap  flex  shaft  assembiy  P/N 
12527Y-63  31  the  RH  flap  flex  shaft  assem- 
bly P-'N  12163Y-63  31  or  12163Y-1.  or  the 
flap  actuator  assembly  P'N  45-521212  (any 
dash  njmoeri  has  been  replaced  since 
March  1    2000 

ID  The  owner  operator  noiding  at  least  a  prvate 
DHot  certificate  as  authonzed  by  section  43  7 
of  the  Federal  Aviation  Regulations  i14  CFR 
43,7)  may  check  the  airplane  logbooK 

(ii)  If  by  checking  the  airplane  logbook  the 
pilot  can  positively  show  that  tne  LH  or  the 
RH  flap  flex  shaft  assembly  or  the  flap  actu- 
ator assembly  has  never  been  replaced  smce 
March  1.  2000.  no  further  action  is  required 

(21  If  the  check  of  the  airplane  logbook  shows 
that  the  LH  or  the  RH  flap  flex  shaft  assem- 
bly or  the  flap  actuator  assembly  nas  t^een 
replaced  since  March  1  2000  or  if  complete 
records  of  the  LH  and  RH  flap  flex  assembly 
or  the  flap  actuator  assembly  do  not  exist  in- 
spect the  identification  labels  on  tne  flap  flex 
shaft  assemblies  to  determine  the  manufac- 
ture date 

(i)  If  the  manufacture  date  on  the  identification 
label  on  any  of  the  flex  flap  shaft  assemblies 
IS  from  January  2000  through  Apni  2001.  re- 
place with  parts  that  were  manufactured  be- 
fore  January  2000  and  after  Apn!  200i 

(ii)  If  the  manufacture  date  on  any  identification 
label  is  before  January  2000  and  after  April 
2001  the  flap  flex  assemblies  are  not  af- 
fected and  do  not  need  to  be  repiacea 

i3i  Do  not  install  on  any  airplane  a  LH  flap  flex 
shaft  assembly  P'N  12527Y-63  31  a  RH 
flap  flex  shaft  assembly  PN  12163Y-63  31 
or  12163Y-1,  or  a  flap  actuator  assembly  P/ 
N  45-531212  (any  dash  number  containing  a 
flap  flexible  shaft  assembly  i  that  has  a  man- 
ufacture date  from  Januai-y  2000  tnrougfi 
Apnl  2001 


Within  the  next  25  hours  time-in-service  (IIS) 
after  December  13  2001  the  effective  date 
of  this  AD 


Witnn  tne  nex»  25  "^ours  time-m-service  (TIS) 
after  December  *3  2001  the  effect've  date 
of  tnis  AD  Accomplish  replacements  pnor 
to  further  flight 


As  ot  December  13.  2001,  the  effective  aaie 
of  this  AD 


In    accordance    with    Raytheon    Mandatory 

Sen/ice  Bulletin  SB  27-3478,  Issjea    Sep- 
tember 2001, 


In  accordance  with  Raytheon  Mandatory 
Sen/ice  Bulletin  SB  27-3478  issued  Sep- 
tember 2001  and  tne  applicable  mainte- 
nance '^.a'^a 


in  accordance  w:th  Raytheor-  Mandatory 
Service  Bulletin  SB  27-3478  Issued  Sep- 
tember 2001 


(f)  Can  I  comply  i\ith  this  AD  in  any  other 

way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
pro\ides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Wichita  .-Mrcraft 
Certification  Office  (.ACO),  approves  vour 
alternative.  Submit  your  request  through  an 
F.AA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  .SCO 

Note:  This  .AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .AD, 
regardless  of  whether  it  has  been  modified, 


altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  .AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  ,\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  .AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Paul  DeVore,  Aerospace 
Engineer.  FAA.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209;  telephone: 
(316)  946-^142;  facsimile:  (316)  946-*407. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  lo  comply  with  this  AD?  The 
F.A.A  can  issue  a  special  flight  permit  under 
sections  21,197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21,197  and 
21,199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD,  You  must  adhere  to  the 
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limitations  presented  in  the  appendix  to  this 
AD 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
bv  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  27- 
3478.  Issued:  September  2001.  The  Director 
of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Raytheon  Aircraft  Company.  P.O.  Box 
85.  Wichita.  Kansas  67201-0085:  telephone: 
(800)  429-5.^72  or  (316)  676-3140.  You  may 
view  this  information  at  FAA,  Central 
Region.  Office  of  the  Regional  Counsel.  901 
Locust.  Room  506  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW,  suite  700. 
Washington.  DC. 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  December  13,  2001. 

Appendix  to  Docket  No.  2001-CE-35- 
AD 

The  following  must  be  adhered  to  in  order 
to  obtain  a  special  flight  permit  as  specified 
in  paragraph  (h). 

Limitations — Flaps  must  be  retracted  for  all 
takeoffs. 

Emergency  Procedures 

Asymmetrical  Flaps 

Attempt  to  retract  the  flaps.  If  flaps  will  not 
retract,  the  airplane  will  have  a  tendency  to 
roll  in  the  direction  of  the  retracted  flap.  This 
roil  tendency  will  increa.se  with  increasing 
speed.  Use  aileron  trim  and  reduce  speed  as 
required  to  reduce  roll  forces. 

Flaps-l  'p  or  Asymmetrical-Flap  Landing 

Follow  all  published  Before  Landing 
Procedures  except  for  airspeed.  Maintain  the 
published  Flaps-lip  Approach  Speed.  If  this 
speed  is  not  published,  use  one  of  the 
following: 

(a)  Multiply  the  highest  indicated  flaps-up 
stall  speed,  found  in  the  Performance 
Section,  by  1.3. 

or 

(b)  For  Bonanza  Series.  T-34A.  T-34B.  and 
45.  add  10  knots  to  the  published  Flaps- 
Down  Landing  .Approach  Speed. 

(c)  For  Baron  Series,  add  15  knots  to  the 
published  Flaps-Down  Landing  Approach 
speed. 

Plan  on  longer  landing  distance. 

Issued  in  Kansas  Cilv.  Missouri,  on 
November  13.  2001. 

lames  E.  Jackson. 

Acting  ManagLT.  Small  Airplane  Directorate. 

Aircraft  Certification  Senice. 

IFRD...    ni-200ic)  Filed  11-20-01:  8:45  ami 

BILUNG  CODE  49ia-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Docket  No.  010416096-1265-02] 
RIN  064d-AP22 

Revisions  to  Anchoring  Prohibitions  in 
the  Flower  Garden  Banks  National 
Marine  Sanctuary 

AGCNCY:  Marine  Sanctuaries  Division 
(MSD),  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce  (DOC). 
action:  Final  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
amending  the  regulations  governing  the 
anchoring  and  mooring  of  vessels  in  the 
Flower  Garden  Banks  National  Marine 
Sanctuar\'  (FGBNMS  or  Sanctuarv). 
NOAA  is  making  this  change  to  conform 
the  regulations  to  anchoring 
prohibitions  adopted  by  the 
International  Maritime  Organization 
(IMO).  at  its  December  6,  2000  meeting. 
NOAA  will  prohibit  all  anchoring  and 
mooring  in  the  Sanctuary  with  the 
exception  that  vessels  100  feet  (30.48 
meters)  and  under  in  length  are 
permitted  to  moor  at  existing  Sanctuan,' 
mooring  buoys.  The  intent  of  this  rule 
is  to  prevent  further  injuries  to  corals  in 
the  Sanctuary  from  anchoring. 
EFFECTIVE  DATE:  This  rule  will  take  effect 
on  November  21.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  G.P. 
Schmahl  (979)  779-2705.  or  Lisa 
Symons  (301)  713-3141.  e.xt.  108. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Sanctuary  consists  of  three 
separate  areas  of  ocean  waters  over  and 
surrounding  the  East  and  West  Flower 
Garden  Banks  and  Stetson  Bank  (the 
Banks),  and  the  submerged  lands 
thereunder  including  the  Banks,  in  the 
northwestern  Gulf  of  Mexico.  The  area 
designated  at  the  East  Bank  is  located 
approximately  120  nautical  miles  (nmi) 
south-southwest  of  Cameron.  Louisiana, 
and  encompasses  19.20  nmi2.  The  area 
designated  at  the  West  Bank  is  located 
approximately  110  nmi  southeast  of 
Galveston.  Texas,  and  encompasses 
22.50  nmi2.  The  area  designated  at 
Stetson  Bank  is  located  approximately 
70  nmi.  southeast  of  Galveston.  Texas, 
and  encompasses  0.64  nmi2.  The  three 
areas  encompass  a  total  of  42.34  nmi2 


(145.09  square  kilometers).  The  area  is 
unique  among  the  world's  coral  reefs. 
The  area  contains  the  northernmost 
coral  reefs  on  the  North  American 
continental  shelf  and  supports  the  most 
highly  developed  offshore  hard-bank 
communities  in  the  region. 

The  Sanctuary-  is  home  to  organisms 
unknown  on  the  world's  other 
continental  shelves.  These  organisms 
are  generally  associated  with  the 
hypersaline.  anoxic  brine  seep  having  a 
chemosynthetic  energy  base  analogus  to 
that  found  at  deep-sea  hydrothermal 
vents.  The  reefs  in  Flower  Garden  Banks 
crest  at  approximately  15  meters  below 
the  water  surface  and  extend  downward 
to  46  meters  depth,  where  the 
hermatypic  corals  are  replaced  by  reefal 
communities  dominated  by  coralline 
algae  and  sponges.  This  deeper  "algal 
terrace"  covers  most  surfaces  down  to  a 
depth  of  90  meters.  The  area  has  at  least 
20  species  of  hermatypic  (reef  building) 
corals,  80  species  of  algae.  196  known 
macro-invertebrate  species,  and  more 
than  200  fish  species.  The  reef-building 
corals  and  coralline  algae  construct  and 
maintain  the  substratum  and.  through  a 
multitude  of  relationships,  largely 
control  the  structure  of  benthic 
communities  occupying  the  banks.  As 
the  primary  building-blocks  of  the  entire 
ecosystem  of  the  Banks,  the  coral  and 
algae  are  by  far  the  most  important 
organisms  in  the  Flower  Garden  Banks. 

Observations  by  Sanctuary  staff, 
researchers  and  members  of  the  diving 
public  indicate  that  anchoring  of  large 
commercial  ships,  particularly 
internationally  flagged  vessels,  has 
caused  considerable  damage  to  ihe 
corals  and  other  resources  of  the 
Sanctuary  despite  existing  domestic 
regulations  prohibiting  anchorage  of 
vessels  greater  than  TOO  feet  (30.48 
meters).  There  is  clear  evidence  of 
anchoring  damage  to  Flower  Garden 
Banks  from  large  ships.  Scars  or  tracks 
of  pulverized  coral  have  been 
documented  bv  studies  conducted  by 
submersibles  and  divers.  The  largest 
scar  from  anchoring  found  to  date 
extends  for  approximately  1.7 
kilometers  and  resembles  a  continuous, 
"roadcut-like"  gouge  into  the  bank. 
Another  crater-like  scar  measures 
approximately  50  meters  in  diameter. 
Scars  from  the  swinging  of  ships  on 
their  anchor  chains  are  evident  on  manv 
corals.  There  are  hundreds  of  coral 
colonies  abraded,  fractured  or  toppled, 
apparently  by  the  dragging  of  anchors  or 
anchor  cables  and  chains.  Loose  coral 
pieces  act  as  agents  of  further  injury  to 
the  living  coral,  particularly  during 
heavy  seas  and  storms  as  the  pieces  are 
repeatedly  driven  into  and  around  the 
living  coral.  The  regeneration  of  the  reef 
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from  anchor  damage  may  never  occur. 
Even  if  optimal  conditions  for 
regeneration  occur,  it  would  still  take 
hundreds  and  perhaps  thousands  of 
years  for  the  reef  to  return  to  its  pre- 
damage  condition. 

Safety  considerations  also  support 
establishment  of  this  measure.  "The  area 
is  transited  by  commercial  ships,  many 
of  which  are  en  route  to  and  from  the 
U.S.  ports  in  Texas  and  Louisiana.  The 
safety  of  a  ship  can  depend  on  the 
ability  of  its  anchor  to  hold.  The 
character  of  the  bottom  is  of  prime 
importance  in  determining  whether  an 
anchor  will  hold.  Coral  provides  an 
unstable  anchoring  bottom.  The  scars 
and  damage  to  the  coral  in  this  area 
evidence  that  anchors  tend  to  drag  along 
the  bottom  when  deployed  in  coral 
rather  than  hold  in  the  coral. 

In  July  of  2000,  the  United  States 
delegation  to  the  International  Maritime 
Organization  (IMO),  submitted  a 
proposal  to  ban  anchoring  in  the 
FGBNMS  for  vessels  greater  than  1 00 
feet  (30.48  meters).  The  IMO.  out  of 
concern  for  impacts  to  corals,  modified 
the  United  States'  proposal  to  prohibit 
all  anchoring,  but  vessels  100  feet  (30.48 
meters)  and  under  would  be  allowed  to 
moor  using  existing  Sanctuary  mooring 
buoys.  Implementation  of  this 
regulation  and  the  restrictions  on 
anchoring  adopted  by  IMO  will  prevent 
further  injur,'  to  the  coral  and  reef 
community.  The  new  international 
measure  will  also  ensure  that  no- 
anchoring  zones  are  marked  on  all 
charts  internationally  This  rule  will 
conform  the  Sanctuary  regulations  to 
the  IMO  action. 

Recreational  and  commercial  vessels 
100  feet  (30.48  meters)  and  under  in 
length  may  continue  to  use  existing 
mooring  buoys.  There  are  currently  12 
buoys  on  East  and  West  Flower  Garden 
Banks  and  3  buoys  on  Stetson  Banks. 
Additional  buoys  will  be  provided 
within  or  adjacent  to  the  Sanctuary  if 
necessan. 

The  Animal  Protection  Institute  was 
the  only  party  submitting  written 
comment  on  the  proposed  rule  (66  FR 
26822.  May  15.  2001).  The  Animal 
Protection  Institute  stated:  "We  hope 
the  proposed  rule  will  improve 
compliance  with  this  restriction  by 
ensuring  the  Sanctuary  is  marked  on  all 
international  charts  that  identify  no- 
anchoring  zone     .   .  This  proposal  is  a 
step  toward  providing  the  Flower 
Garden  Banks  coral  reef  ecosystems  the 
protection  it  needs  and  it  reflects  the 
values  of  a  majority  of  Americans  who 
support  strong  pruieclious  fui  oui 
nation's  protected  wild  areas." 


n.  Miscellaneous  Rulemaking 
Requirements 

National  Marine  Sanctuaries  Act 

Section  301(b)  of  the  National  Marine 
Sanctuaries  Act.  16  U.S.C.  1434, 
provides  authority  for  comprehensive 
and  coordinated  consenration  and 
management  of  these  areas  in 
coordination  with  other  resource 
management  authorities. 

National  En\ironmentaI  Policy  Act 

NOAA  has  concluded  that  this 
regulatory  action  would  not  have  a 
significant  effect,  individually  or 
cumulatively,  on  the  human 
environment.  Further,  the  action  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement  in 
accordance  with  Section  6. 05b. 2  of 
NOAA  Administrative  Order  216-6 
Specifically,  this  action  is  not  likely  to 
result  in  significant  impacts  as  defined 
in  40  CFR  1508,27 

Executive  Order  12866 

This  action  has  been  determined  to  be 
not  significant  for  the  purpose  of 
Executive  Order  12866. 

Regulatory-  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
Vessels  100  meters  and  under  in  length. 
which  are  those  most  likely  to  belong  to 
small  entities,  will  be  allowed  to  moor 
using  Sanctuary  mooring  buoys.  The 
majority  of  users  in  this  area  are  divers 
either  on  their  own  vessels  or  vessels 
operated  by  dive  charter  organizations 
in  the  area.  The  dive  charter  operations 
use  the  existing  Sanctuary  moorings  and 
since  their  vessels  are  less  than  100  feet 
in  length,  they  are  not  likely  to  be 
effected  by  this  rule.  Most  of  the  vessels 
subject  to  this  rule  are  foreign  flagged 
vessels  that  are  owned  or  chartered  by 
large  corporations.  There  is  no  reason  to 
expect  that  this  regulation  will  have  a 
measurable  impact  on  the  small 
business  community  Accordingly,  an 
initial  regulatory  flexibility  analysis  was 
not  prepared.  No  comments  on  this 
certification  were  received. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act. 

(Federal  Domestic  .\ssistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 


List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone,  Historic 
preservation.  Marine  resources.  Natural 
resources.  Penalties,  Recreation  and 
recreation  areas.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

Dated:  November  9.  2001. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  stated 
above.  50  CFR  part  922  is  amended  as 
follows: 

PART  922— [AMENDED] 

1.  The  authority  citation  for  part  922 
continues  to  read  as  follows: 

Authority:  16  L  .S  C  1431  ef  seq. 

Sut>part  L — Flower  Garden  Banks 
National  Marine  Sanctuary 

2.  Section  922.122  (a)(2)  is  revised  to 
read  as  follows- 

§922.122     Prohibited  or  otherwise 
regulated  activities. 

a;  •  *  • 

(2)(i)  Anchoring  any  vessel  within  the 
Sanctuary. 

(ii)  Mooring  any  vessel  within  the 
Sanctuarv'.  except  that  vessels  100  feet 
(30.48  meters)  or  less  in  registered 
length  may  moor  on  a  Sanctuary 
mooring  buoy. 
*         *         «         *         ft 

(FR  Doc.  01-28907  Filed  11-20-01;  8  45  am) 

BILLING  CODE  3510-O8-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcenr»ent 

30  CFR  Part  913 

[SPATS  No.  IL-100-FOR] 

Illinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  enforcement  (OSM)  is 
approving  an  amendment  to  the  Illinois 
regulatory  program  (Illinois  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
.^ct)   Illinois  proposed  revisions  to  and 
additions  of  statutor\'  provisions 
concerning  lands  eligible  for  remining. 
the  Illinois  Interagency  Committee  on 
Surface  Mining  Control  and 
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Reclamation,  lands  unsuitable  petitions, 
and  rulemaking  procedures.  Illinois 
intends  to  revise  its  program  to  be 
consistent  with  SMCRA  and  to  clarify 
ambiguities. 

EFFECTTVE  DATE:  November  21.  2001. 
FOR  FURTHER  INFORMATK)N  CONTACT: 

Andrew  R.  Gilmore.  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Minmg.  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street.  Room  301. 
Indianapolis,  Indiana  46204-1521, 
Telephone;  (.317)  226-6700.  Internet: 
IFOMAIL@osmre-gov 

SUPPLEMENTARY  INFORMATION: 

I  Background  on  the  Illinois  Program 

II  Submission  of  the  Amendment 
HI  Dire<;tor's  Findings 

IV.  Summary  nnd  Disposition  of  Comments 

V.  Directors  Derision 

VI  Procedural  Determinations 

I.  Background  on  the  Illinois  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things.  "*    *   *a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  this  Act.'  See  30  U.S.C 
1253(a)(1)  and  (7)  On  the  basis  of  this 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Illinois 
program  on  June  1.  1982.  You  can  find 
background  information  on  the  Illinois 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
|une  1.  1982,  Federal  Register  (47  FR 
23883).  You  can  find  later  actions 
concerning  the  Illinois  program  at  30 
CFR  913.15.  913.16.  and  913  17 

n.  Submission  of  the  Amendment 

By  letter  dated  June  28.  2001 
(Administrative  Record  No.  IL-5068). 
the  Illinois  Department  of  Natural 
Resources  (Department)  sent  us  an 
amendment  to  its  program  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732, 17(b).  The  proposed 
amendment  consists  of  changes  made  to 
the  Illinois  Surface  Coal  Mining  Land 
Conservation  and  Reclamation  Act 
(State  Act)  at  225  Illinois  Compiled 
Statutes  (ILCS)  720.  The  statutory 
changes  were  enacted  through  Public 
Act  90-0490  and  became  effective  on 
August  17.  1997.  Illinois  sent  the 
amendment  at  its  own  initiative. 


We  announced  receipt  of  the 
amendment  in  the  August  15.  2001. 
Federal  Register  (66  FR  42813).  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment  The  public  comment 
period  closed  on  September  14,  2001. 
We  did  not  receive  any  public 
conmients.  Because  no  one  requested  a 
public  hearing  or  meeting,  we  did  not 
hold  one. 

III.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  the  Director's  findings 
concerning  the  cunendment  to  the 
Illinois  program. 

Any  revisions  that  we  do  not  discuss 
below  concern  minor  wording  changes, 
or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  chjmges  resulting  from 
this  amendment. 

A  225  ILCS  720/1.03  Definitions 

Public  Act  90-0490  amended 
subsection  (a)  by  adding  the  following 
definition  of  'lands  eligible  for 
remining"; 

(9-a)  "Lands  eligible  for  remining"  means 
those  lands  that  would  otherwise  be  eligible 
for  expenditures  under  the  Abandoned 
Mined  Lands  and  Water  Reclamation  Act. 

On  October  24.  1992.  the  Energy 
Policy  Act  of  1992  amended  SMCRA  by 
adding  a  definition  for  the  term  "lands 
eligible  for  remining"  at  section  701(34). 
The  Illinois  definition  of  "lands  eligible 
for  remining"  is  the  same  as  the  Federal 
definition  at  section  701(34)  of  SMCRA 
with  one  exception  The  Federal 
definition  limits  lands  eligible  for 
remining  to  those  that  would  be  eligible 
for  expenditures  under  section  404  or 
.section  402(g)(4)  of  SMCRA.  Although 
the  Illinois  Abandoned  Mined  Lands 
and  Water  Reclamation  Act  contains 
counterparts  to  both  section  404  and 
section  402(g)(4)  of  SMCRA.  the 
proposed  definition  does  not  limit 
eligibUity  to  those  counterparts.  But. 
Illinois'  implementing  regulatory 
definition  of  "lands  eligible  for 
remining"  at  62  Illinois  Administrative 
Code  (lAC)  1701.5,  Appendix  A,  does 
contain  the  Federal  limitation.  So,  we 
find  that  Illinois'  definition  at  225  ILCS 
720/1  03(a)(9-a).  as  implemented  by  its 
regulatory  definition  at  62  lAC  1701.5. 
Appendix  A.  is  no  less  stringent  than 
section  701(34)  of  SMCRA. 

B  225  ILCS  720/1 .04    Advisory  Council 
on  Reclamation 

1.  Public  Act  90-0490  revised  225 
ILCS  720/1. 04(a)  by  adding  the  language 


"or  his  or  her  designee"  at  the  end  of 
the  first  sentence.  The  revised  sentence 
reads  as  follows: 

(a)  There  is  created  the  Surface  Mining 
Advisory  Council  to  consist  of  9  members, 
plus  the  Director  or  his  or  her  designee. 

This  is  a  nonsubstantive  change  that 
allows  the  Director  of  the  Department  of 
Natural  Resources  to  designate  a  person 
to  serve  as  a  member  of  the  Advisory 
Council  in  his  or  her  place.  Because  this 
change  to  the  previously  approved 
statute  at  225  ILCS  720/ 1.04(a)  is 
nonsubstantive,  we  find  that  it  will  not 
make  the  Illinois  State  Act  less  stringent 
than  SMCRA. 

2,  Public  Act  90-0490  revised  the  first 
sentence  of  225  ILCS  720/1. 04(c)  by 
adding  the  language  "Office  of  Mines 
and  Minerals  within  the."  The  revised 
sentence  reads  as  follows: 

fc;)  The  Council  shall  act  solely  as  an 
advisory  body  to  the  Director  and  to  the  Land 
Reclamation  Division  of  the  Office  of  Mines 
and  Minerals  within  the  Department. 

This  revision  clarifies  that  the  Land 
Reclamation  Division  is  a  division  of  the 
Office  of  Mines  and  Minerals  within  the 
Illinois  Department  of  Natural 
Resources.  Because  the  change  to  the 
previously  approved  statute  at  225  ILCS 
720/1. 04(c)  is  for  clarification  purposes 
only,  we  find  that  it  will  not  make  the 
Illinois  State  Act  less  stringent  than 
SMCRA. 

C  225  ILCS  720/1.05    Interagency 
Committee 

Public  Act  90-0490  amended  225 
ILCS  720/1.05  by  adding  a  provision 
that  abolished  the  Interagency 
Committee  on  Surface  Mining  Control 
and  Reclamation  (Interagency 
Committee).  The  provision  reads  as 
follows: 

The  Interagency  Committee  on  Surface 
Mining  Control  and  Reclamation  shall  be 
abolished  on  June  30.  1997.  Beginning  July 
1.  1997.  all  programmatic  functions  formerly 
performed  by  the  Interagency  Committee  on 
Surface  Mining  Control  and  Reclamation 
shall  be  performed  by  the  Office  of  Mines 
and  Minerals  within  the  Department  of 
Natural  Resources,  except  as  otherwise 
provided  by  Section  9.04  of  this  Act. 

The  Interagency  Committee  was 
originally  created  to  review  permit 
applications  and  provide  comments  to 
the  Department  on  protection  of  the 
hydrologic  system,  water  pollution 
control,  the  reclamation  plan,  soil 
handling  techniques,  dams  and 
impoundments,  and  postmining  land 
use.  These  p^grammatic  functions  are 
now  performed  by  the  Office  of  Mines 
and  Minerals.  We  find  that  the 
abolishment  of  the  Interagency 
Committee  will  not  make  the  Illinois 
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program  less  stringent  than  SMCRA  or 
less  effective  than  the  Federal 
regulations  because  the  Office  of  Mines 
and  Minerals  has  increased  its  technical 
expertise  in  all  areas  needed  to  perform 
these  programmatic  functions  in-house. 
Also,  under  225  ILCS  720/9.04.  the 
Department  may  delegate 
responsibilities,  other  than  final  action 
on  permits,  to  other  State  agencies  with 
the  authority  and  technical  expertise  to 
carry  out  such  responsibilities  if 
necessar>'. 

D.  225  ILCS  720/2.08    Standards  for 
Approval  of  Permits  and  Revisions 

Public  Act  90-0490  added  225  ILCS 
720/2. 08(e)  concerning  lands  eligible  for 
remining.  This  new  subsection  reads  as 
follows: 

(e)  After  the  effective  date  of  this 
amendatory  Act  of  1997.  the  prohibition  of 
subsection  (d)  shall  not  apply  to  a  permit 
application  due  to  any  violation  resulting 
from  an  unanticipated  event  or  condition  at 
a  surface  coal  mining  operation  on  lands 
eligible  for  remining  under  a  permit  held  by 
the  person  making  such  application.  As  used 
in  this  subsection; 

(1)  "unanticipated  event  or  condition" 
means  an  event  or  condition  encountered  in 
a  remining  operation  that  was  not 
contemplated  in  the  applicable  surface  coal 
mining  and  reclamation  permit;  and 

(2)  "violation"  has  the  same  meaning  as 
such  term  has  under  subsection  (d). 

On  October  24.  1992.  the  Energy 
Policy  Act  of  1992  amended  SMCRA  by 
adding  sections  510(e)  and  701(33)  that 
contain  substantively  the  same 
requirements  for  lands  eligible  for 
remining  with  one  exception.  Section 
510(e)  provides  that  its  authority 
terminates  on  September  30.  2004.  and 
Illinois'  statute  at  225  ILCS  720/2,08(e) 
does  not  include  this  termination 
clause.  However,  we  are  approving  225 
ILCS  720/2. 08(e)  becau.se  Illinois  can 
provide  this  termination  clause  in  its 
implementing  regulations.  To  date. 
Illinois  has  not  developed  regulations  to 
implement  this  statute.  For  any 
implementing  regulations  that  are 
developed  in  the  future,  we  will  require 
Illinois  to  include  a  clause  that 
terminates  their  authority  on  September 
30,  2004.  We  notified  Illinois  of  this 
requirement  in  our  letter  dated  August 
22.  2001  (Administrative  Record  No.  IL- 
5072), 

E  225  ILCS  720/6  07    Forfeiture 

Public  Act  90-0490  added  a  new- 
subsection  (f)  concerning  lands  eligible 
for  remining.  This  new  subsection  reads 
as  follows: 

(0  In  the  event  the  bond  or  deposit  for  a 
surface  coal  mining  operation  on  lands 
eligible  for  remining  is  forfeited,  funds 
appropriated  for  expenditure  under  the 


Abandoned  Mined  L^nds  and  Water 
Reclamation  Act  may  be  used  if  the  amount 
of  the  bond  or  deposit  is  not  sufficient  to 
provide  for  adequate  reclamation  or 
abatement. 

On  October  24,  1992,  the  Energy 
Policy  Act  of  1992  amended  SMCR.^  by 
revising  section  404  to  add  a 
substantively  identical  requirement  for 
lands  eligible  for  remining  with  one 
exception.  Illinois'  statute  at  225  ILCS 
720/6  07({1  does  not  contain  an 
exception  clause  for  emergency 
restoration,  reclamation,  abatement, 
control,  or  prevention  of  adverse  effects 
of  coal  mining  practices.  The 
counterpart  provision  in  section  404  of 
SMCRA  provides  that  "except  that  if 
conditions  warrant  the  Secretary  shall 
immediately  exercise  his  authority 
under  .section  410'  However.  Illinois' 
implementing  abandoned  mine  land 
plan  regulation  at  62  lAC  2501.10(h) 
includes  a  counterpart  to  the  Federal 
exception  clause.  So.  we  find  that 
Illinois'  statute  at  225  ILCS  720/6.07(f). 
as  implemented  by  its  regulation  at  62 
lAC  2501.10(h).  is  no  less  stringent  than 
the  same  provision  in  section  404  of 
SMCRA. 

f  225  ILCS  720/6.08    Release  of  Bonds 

Public  Act  90-0490  added  new 
subsection  (i)  concerning  lands  eligible 
for  remining.  This  new  subsection  reads 
as  follows: 

(i)  Surface  coal  mining  operations  on  lands 
eligible  for  remining  shall  not  affect  the 
eligibility  of  those  lands  for  reclamation  and 
restoration  under  the  Abandoned  Mined 
Lands  and  Water  Reclamation  Act  after  the 
release  of  the  bond  or  deposit  for  any  such 
operation  under  this  Section. 

On  October  24.  1992.  the  Energv 
Policy  Act  of  1992  amended  SMCR,^  by 
revising  section  404  to  add  a 
substantively  identical  requirement  for 
lands  eligible  for  remining.  Therefore, 
we  find  that  225  ILCS  720/6.08(1)  is  no 
less  stringent  than  the  same  provision  in 
secUon  404  of  SMCRA. 

G.  225  ILCS  720/7.03     Procedure  for 
Designation 

Public  Act  90-0490  amended 
subsection  (b)  by  adding  the  language 
"unless  the  petition  is  rejected  by  the 
Department  as  incomplete,  frivolous,  or 
submitted  by  a  person  lacking  an 
interest  which  is  or  may  be  adversely 
affected  by  surface  coal  mining 
operations"  to  the  end  of  the  subsection. 
The  revised  subsection  reads  as  follows: 

(b)  Immediately  after  a  petition  under  this 
Set:tion  is  received,  the  Department  shall 
prepare  a  land  report  in  accordance  with 
Section  7.04,  unless  the  petition  is  rejected 
by  the  Department  as  incomplete  frivolous. 
or  submitted  by  a  person  lacking  an  interest 


which  is  or  may  be  adverselv  affected  by 
surface  coal  mining  operations 

We  find  that  the  language  added  at 
225  ILCS  720/7. 03(b)  is  consistent  with 
the  requirements  of  Illinois'  approved 
implementing  regulation  at  62  lAC 
1764, 15(a)(3)  and  the  counterpart 
Federal  regulation  at  30  CFR 
764.15(a)(3).  The  State  regulation  and 
the  Federal  regulation  require  that  a 
petition  be  returned  to  the  petitioner  if 
the  regulator.'  authority  determines  that 
the  petition  is  incomplete,  frivolous,  or 
that  the  petitioner  is  not  a  person  having 
an  interest  which  is  or  may  be  adversely 
affected.  We  also  find  that  the 
requirements  of  225  ILCS  720/7. 03(b) 
are  no  less  stringent  than  the 
requirements  of  section  522  nf  SMCR.^ 
for  designating  areas  as  unsuitable  for 
surface  coal  mining. 

H  225  ILCS  720/7.04     Land  Report 

Public  Act  90-0490  amended  the 
third  sentence  of  subsection  (a)  to 
clarif)  that  earii  Land  Report  must 
contain  a  detailed  statement  on  the 
potential  coal  resources  of  the  area  by 
adding  the  word  "coal"  between  the 
words    potential"  and  "resources."  It 
also  amended  the  last  sentence  of 
subsection  (a)  by  clarifying  that 
petitions  to  have  an  area  designated  as 
unsuitable  for  surface  coal  mining 
operations  are  filed  under  225  ILCS  720/ 
7,03.  Procedure  for  Designation 

The  counterpart  Federal  statute  at 
section  522(d)  of  SMCR.'X  requires, 
among  other  things,  that  the  regulat(jr\ 
authontv  prepare  a  detailed  statement 
on  the  potential  coal  n^sources  of  the 
area  prior  to  designating  any  land  areas 
as  unsuitable  for  surface  coal  mining 
operations  Because  the  changes  to  225 
ILCS  720/704{a)  only  clarify-  Illinois" 
previously  approved  statute,  we  find 
that  It  remains  no  less  stringent  than 
section  522(d)  of  SMCRA 

/.  225  ILCS  720/9.01     Rules 

Public  Act  90-0490  amended  Section 
9.01  by  dating  existing  subsections  (c) 
through  (IJ)  and  the  first  sentence  of 
subsection  (h).  The  balance  of 
subsection  (h)  was  redesignated  as 
subsection  (c)  and  subsection  (i)  was 
redesignated  as  subsection  (d).  Existing 
subsections  (c)  and  (d)  contain 
procedures  for  public  notice  of  and 
comment  on  a  nile-making  proceeding. 
Existing  subsections  (e)  through  (g) 
contain  agency  procedures  for  adoption 
of  rules.  The  first  sentence  of  existing 
subsection  (h)  contains  information  on 
when  an  adopted  rule  is  effective. 

We  find  that  the  deletion  of  225  ILCS 
720/9.01(c)  through  (g)  and  the  first 
sentence  of  subsection  (h)  is  appropriate 
because  the  provisions  were  either 
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inconsistent  with  or  duplicativo  (if  the 
rulemaking  procedures  in  the  lUinois 
Administrative  Act  at  5  ILCS  100/5-40. 
Existing  subsection  (i).  which  was 
redesignated  as  subsection  (d),  provides 
that  the  provisions  of  the  Illinois 
Administrative  Procedure  Act  apply  to 
the  adoption  of  rules  under  the  State 
Act.  All  Illinois  State  agencies  must 
comply  with  the  provisions  of  the 
Illinois  Administrative  Act  at  5  ILCS 
100/5  when  adopting,  amending,  or 
repealing  administrative  rules.  While 
there  is  no  direct  Federal  counterpail  to 
the  removed  provisions,  section  102(i) 
of  SMCRA  and  the  Federal  regulation  at 
30  CFR  732  15(b)(10)  require  State 
programs  to  provide  for  public 
participation  in  the  development  and 
revision  of  State  regulations.  The 
Illinois  Administrative  Act  at  5  ILCS 
100/5  provides  for  the  publication  in  the 
Illinois  Register  of  proposed  rulemaking 
and  provides  for  public  participation  in 
the  rulemaking  process.  So.  we  find  that 
the  deletion  of  the  existing  provisions  at 
225  ILCS  720/9  OUc)  through  (g)  and  the 
first  sentence  of  subsection  (h)  does  not 
make  the  Illinois  program  less  stringent 
than  SMCR.^  or  less  effective  than  the 
Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  lulv  13.  2001.  under  section  503(b) 
of  SMCRA  and  30  CFR  732.17(h)(11)(i) 
of  the  Federal  regulations,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Illinois 
program  (Administrative  Record  No.  IL- 
5069).  We  did  not  receive  any 
comments. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(n)(ii),  we 
are  required  to  obtain  the  written 
concurrence  of  the  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  qudlit\ 
standards  issued  under  the  authoritv  of 
the  Clean  Water  Act  (33  L'  S.C   1251  et 
seq)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  None  of  the  revisions  that 
Illinois  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards  Therefore,  we  did  not 
ask  the  EPA  for  its  concurrence. 

Under30CFR732.17(h){ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  IL-5069)  The  EPA  responded  on 
luly  24.  2001  (Administrative  Re<  f)rd 
No.  IL-5070),  that  it  had  reviewed  the 
program  amendment  and  had  no 
comments  to  offer. 


State  Historical  Presen'ation  Officer 
ISHPOj  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  July  13,  2001,  we 
requested  comments  on  Illinois' 
amendment  (Administrative  Record  No. 
IL-5069),  but  neither  responded  to  our 
request. 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  submitted  by 
Illinois  on  June  28,  2001. 

However,  as  discussed  in  finding  No. 
III.D,  if  Illinois  ever  proposes 
regulations  to  implement  225  ILCS  720/ 
2.08(e),  we  will  require  Illinois  to  add 
a  provision  that  terminates  the  authority 
of  the  regulations  on  September  30, 
2004. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  913,  which  codify  decisions 
concerning  the  Illinois  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrates  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  rule  effective 
immediately  will  expedite  that  process. 

VI,  Procedural  Determinations 

Executive  Order  I2tibb — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the;  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 


regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCR.'\. 

Executive  Order  1 2988 — Ci\il  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255J  and 
30  CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731.  and  732  have  been  met. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  En\ironmentaI  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332{2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8. 4. A). 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulator,'  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million. 

b.  Will  not  cause  a  ma)or  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

Liist  of  Subjects  in  30  CFR  Part  913 

Intergovprnmental  relations.  Surface 
mining  Underground  mining 

Dated;  September  27.  2001. 
Charles  E.  Sandberg. 
Acting  Regional  Director.  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  part  913  is  amended 
as  set  forth  below: 

PART  91 3— ILLINOIS 

1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authont>-:  .10  L  S.C   1201  et  seq. 

2.  Section  913.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§913.15     Approval  of  Illinois  regulatory 
program  arT>endments. 


Onginal  amendment 
submission  date 


Date  of  final 
putiitcation 


CitatiorVdescnptk>n 


June  28,  2001  Novemt>er  21 .  2001 


225  ILCS  720/1  03(a)(9-a).   1.04(a) 
6  08(1).  7  03(b)  7  04(a).  9  01. 


and  (c).   105    2  08(e).  607(f), 


(PR  Doc  01-29028  Filed  11-20-01;  8:45  am] 
BILUNG  CODE  4310-OS-P  • 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

[SPATS  No.  MT-022-FOR] 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule:  approval  of 
amendment. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Montana  regulatory  program 
(hereinafter,  the  Montana  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or 
"the  Act").  Montana  proposed  a 
statutory  revision  concerning  transfer  of 


a  revoked  permit   HB— 495  was  passed 
by  the  Montana  legislature  and  signed 
into  law  by  the  Governor  to  enable  the 
transfer  of  a  revoked  permit  to  a  new- 
party  so  as  to  continue  the  original 
proposed  coal  mining  and  reclamation 
operation  The  State  intends  to  revise  its 
program  to  improve  operational 
efficiency 

EFFECTIVE  DATE:  November  21.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Cu\ 
Padgett,  Director.  Casper  Field  Office; 
Telephone:  307-261-6550;  e-mail 
address:  gpadgettGtOsmre  gov 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

II.  Submission  of  the  Proposed  .^mendment 
in.  Director's  Findings 

IV.  Summary  and  Disposition  of  Coinnients 

V.  Directors  Decision 

Vf  Prorpdiira!  Determinations 

L  Background  on  the  Montana  Program 

Section  503(a)  of  SMCRA  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 


by  demonstrating  that  its  program 
includes,  among  other  things.  "*    *   *a 
State  law  w  hich  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *   *; 
and  rules  and  regulations  consistent 
\Mth  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(aj(l)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  appro\  ed  the  Montana 
program  on  April  1.  1980  You  can  find 
background  information  on  the  Montana 
program   including  the  Secretary  's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  reguiator\'  program  in  the 
April  1    1980  Federal  Register  (45  FR 
21560,1   ''I'liu  can  dlsn  find  later  actions 
concerning  .Montana  s  program  and 
program  amendments  at  30  CFR  926.15, 
926  16.  and  926.30 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  27.  2001, 
Montana  sent  us  a  proposed  amendment 
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to  its  program  (Afiministrative  Record 
No.  MT-'l9-01)  under  SMCRA  (30  U.S. 
1201  et  seq.].  Montana  submitted  the 
amendment  after  the  State  Legislature 
passed  HB-495  Governor  [udv  Martz 
signed  the  bill  into  law  on  May  1,  2001. 
The  amendment  changes  the  Montana 
Strip  and  Underground  Mine 
Reclamation  Act  (MSUMRA),  which 
governs  the  State's  regulator}'  program. 
Specifically,  the  proposed  amendment 
provides  the  following: 

St^ction  1  Operating  permit 
revocation — permit  transfer;  that  a 
revoked  operating  permit  will  not 
terminate  until  five  years  after 
revocation,  or  until  substantial 
revegetation  occurs  The  amendment 
allows  a  person  to  applv  for  the  transfer 
of  a  revoked  permit  that  has  not 
terminated  by  submitting  to  the 
Department  of  Environmental  Quality 
(the  department)  an  application  that 
contains  information  required  for  a 
permit  applicant  by  section  82-4-222  of 
Montana's  statute.  The  amendment 
requires  the  department  to  stop 
reclamation  activities  on  the  permit  area 
upon  receipt  of  a  transfer  application.  It 
also  provides  that  a  person  who  applies 
for  a  revoked  permit  need  not  submit 
any  additional  information  unless  the 
department  can  show  that  significant 
changes  in  the  envircjnmental  baseline 
data  oc;(:urred  Under  the?  proposed 
amendment,  the  department  must 
process  transfer  applications  under  time 
frames  already  in  Montana's  statutes. 
The  amendment  provides  that,  after  a 
puhli(  comment  period,  the  department 
must  transfer  the  permit  when  the  new 
operator  provides  proof  of  site 
ownership  or  control  and  adequate 
bonding.  It  further  requires  all  pre- 
existing permit  deficiencies  and 
necessar\'  modifications  to  be  corrected 
to  the  department's  satisfaction  before 
additional  surface  is  disturbed,  and  that 
pre-established  environmental 
monitoring  requirements  continue.  The 
proposed  amendment  specifies 
conditions  under  which  the  department 
may  not  transfer  a  permit,  including  the 
need  for  significant  changes  in  the 
operating  or  reclamation  plans  and  if 
the  applicant  or  owners  or  controllers  of 
the  applicant  have  outstanding 
violations.  This  amendment  provides 
that  the  department  is  not  required  to 
reimburse  the  former  permittee  or  suretv 
for  funds  expended  for  reclamation, 
monitoring  or  site  maintenance.  This 
statutory  change  does  not  applv  to  the 
revocation  or  transfer  of  an  operating 
permit  that  authorizes  mining  on 
Federal  lands 

Section  2.  Codification  instruction; 
states  that  Section  1  is  intended  to  be 
codified  as  an  integral  part  of  Title  82, 


chapter  4.  part  2.  and  the  provisions  of 
Title  82,  chapter  4,  part  2,  apply  to 
Section  1. 

Section  3.  Effective  date;  states  this 
act  is  effective  on  passage  and  approval. 

Section  4.  Applicability:  States 
Section  1  applies  to  mine  operating 
permits  that  are  in  effect  as  of  the 
effective  date  of  this  act  and  applies 
retroactively,  within  the  meaning  of  1- 
2-109.  to  permits  that  were  revoked  no 
more  than  5  years  before  the  effective 
date  of  this  act. 

Section  5.  Termination  B  contingent 
terminartion;  states  except  as  provided  in 
subsection  (2),  this  act  terminates 
October  1.  2005. 

We  announced  receipt  of  the 
proposed  amendment  in  the  Mav  24. 
2001.  Federal  Register  (66  FR  28680; 
Administrative  Record  No.  MT-019- 
04).  In  the  same  document,  we  opened 
the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing 
because  nobody  requested  one.  The 
public  comment  period  ended  on  June 
25,  2001.  We  received  written 
comments  from  one  private  citizen,  one' 
industrv'  group,  one  environmental 
group,  the  Governor  of  Montana,  and 
two  Federal  agencies. 

III.  Director's  Finding 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  as  described 
below. 

I.  Standard  Applied  in  Reviewing  This 
Amendment 

The  proposed  change  to  the  Montana 
statute  has  no  counterpart  in  either 
SMCRA  or  the  Federal  regulations. 
However,  that  does  not  mean  that  it 
must  automatically  be  disapproved. 
Section  505(b)  of  SMCRA  provides  that 
"Any  provision  of  any  State  law  or 
regulation  in  effect  on  the  date  of 
enactment  of  this  Act.  or  which  may 
become  effective  thereafter,  which 
provides  for  the  control  and  regulation 
of  surface  mining  reclamation 
operations  for  which  no  provision  is 
contained  in  this  Act  shall  not  be 
construed  to  be  inconsistent  with  this 
Act." 

The  criteria  for  deciding  whether  this 
proposed  amendment  should  be 
approved  or  disapproved  are  whether  or 
not  the  proposed  amendment  is  in 
accordance  with  the  provisions  of  the 
SMCRA  and  consistent  with  the 
requirements  of  the  Federal  regulations. 
As  those  phrases  are  defined  in  30  CFR 
730.5.  the  proposed  amendment  should 


be  no  less  stringent  than  SMCRA  and  be 
no  less  effective  than  the  Federal 
regulations  in  meeting  the  requirements 
of  SMCRA  in  order  to  be  approved.  For 
the  reasons  articulated  below,  we 
conclude  that  the  proposed  amendment 
is  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  and.  therefore,  may  be 
approved. 

2.  Assumption  of  a  Revoked  Permit  by 
Another  Party  in  Order  To  Reinitiate 
Mining 

The  basic  objective  of  the  proposed 
amendment  is  to  allow  another  partv  to 
assume  a  revoked  permit  and  begin 
mining  under  the  terms  of  that  permit. 
While  SMCR.A  and  the  Federal 
regulations  clearly  provide  for  the 
revocation  of  permits  and  separately 
provide  for  the  transfer,  assignment,  or 
sale  of  permit  rights,  there  is  no  express 
Federal  counterpart  to  the  changes 
Montana  proposes  to  make  to  MSUMRA 
in  this  amendment  which  would  allow 
another  party  to  assume  a  revoked 
permit  and  begin  mining  under  the 
terms  of  that  permit.  The  question,  then, 
is  whether  or  not  such  a  provision  is 
inconsistent  with  SMCRA. 

We  have  previously  addressed  this 
basic  question  in  relation  to  a  statutory 
change  proposed  by  another  State.  West 
Virginia  proposed  a  somewhat 
comparable  amendment  to  its  approved 
statutory  requirements  on  April  28, 
1997.  That  amendment  allows  a  revoked 
permit  to  be  reinstated  within  one  year 
following  the  notice  of  permit 
revocation,  subject  to  the  discretion  of 
the  West  Virginia  Division  of 
Environmental  Protection's  (WVDEP) 
director  and  based  on  WVT)EP's  receipt 
of  a  petition  for  reinstatement.  The 
amendment  further  provided  that  a 
reinstated  permit  may  be  assigned  to 
any  person  who  meets  the  permit 
eligibility  requirements  of  West 
Virginia's  regulatory  program. 

\Ve  publi.sned  our  approval  of  West 
Virginia's  proposed  statutory  change  in 
the  February  9.  1999,  Federal  Register 
(64  FR  6201).  In  our  decision,  we  noted 
that  the  Federal  enforcement 
requirements  of  section  521  of  SMCRA 
do  not  specifically  prohibit  reinstating  a 
revoked  permit.  Therefore,  we  approved 
the  proposed  statutory  revision  in  so  far 
as  it  did  not  contain  any  provisions  that 
are  less  stringent  than  the  requirements 
of  SMCRA. 

That  same  rationale  applies  here. 
While  the  proposed  Montana 
amendment  provides  that  revoked 
permits  do  not  actually  terminate  for  a 
specified  period  (five  years)  after 
revocation,  rather  than  allowing  for 
reinstatement  as  with  the  approved 
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West  Virginia  program,  the  effect  is  the 
same.  Either  program  would  allow 
another  party  to  assume  a  revoked 
permit  and  begin  mining  within  the 
terms  of  that  permit.  To  disapprove  one 
approach  after  approving  the  other 
would  be  inconsistent.  Further, 
providing  a  mechanism  for  other 
operators  to  assume  the  reclamation 
liability  and  commence  mining  at 
forfeited  sites  that  have  not  yet  been 
reclaimed  is  consistent  with  the 
objective  of  section  515(b)(1)  of  SMCRA 
which  is  to  maximize  recovery  of  the 
coal  resource  in  order  to  minimize 
reaffecting  reclaimed  land  through 
future  mining  operations.  It  is  also 
consistent  with  our  re-mining 
initiatives.  Therefore,  we  find  that  the 
basic  concept  embodied  in  the  proposed 
revision  to  the  Montana  program  mav  be 
approved  since  it  is  not  specificallv 
prohibited  by  SMCR,^  and  is  not  less 
stringent  than  SMCRA. 

Permits  issued  under  the  approved 
Montana  program  are  valid  for  five  vears 
and  are  subject  to  renewal.  However, 
under  this  provision,  a  revoked  permit 
does  not  terminate  until  five  years  after 
revocation  Based  upon  this  provision, 
we  understand  that  should  a  permit  be 
transferred  during  that  five-vear  period, 
it  would  still  expire  at  the  end  of  those 
five  years  unless  renewed  by  the  new 
owners  of  the  permit.  For  example,  if  a 
transfer  takes  effect  three  years  after 
revocation,  the  transferred  permit  will 
terminate  two  years  after  the  transfer 
unless  renewed.  Our  determination  that 
the  provision  is  no  less  stringent  than 
SMCRA  is  based  upon  this 
understanding. 

3.  Process  for  Another  Party  To  Assume 
a  Revoked  Permit 

While  the  proposed  statutor\-  change 
to  the  West  Virginia  program  was 
approved  on  Februar\'  9.  1999.  that 
same  Federal  Register  notice  made  clear 
that  the  State  was  barred  from 
implementing  the  change  until  its 
program  was  further  amended  to  specifv 
procedures  for  implementing  the 
approved  change  Thus,  while  the 
statutory  change  providing  the  concept 
was  found  no  less  stringent  than 
SMCRA.  it  was  not  yet  clear  that  the 
processes  to  be  used  to  implement  the 
provision  would  be  no  less  effective 
than  the  Federal  regulations.  Therefore, 
we  notified  West  Virginia  that,  before 
implementing  the  provision,  it  must 
establish  provisions  governing  such 
transfers  that  provide  adequate 
safeguards  to  ensure  that  the  reinstated 
permit  will  satisfy  all  the  requirements 
of  the  West  Virginia  Surface  Mining 
Control  and  Reclamation  Act 
(WVSMCRA).  In  addition  to  eligibility 


requirements,  which  were  alreadv 
covered  in  the  approved  amendment 
(and  which  are  also  adequately  covered 
in  the  proposed  Montana  amendment), 
we  notified  West  Virginia  that  it  must 
establish  procedures  that  (1)  allow  for 
public  participation.  (2)  require  that  the 
revoked  permit  meet  appropriate 
permitting  requirements  of  the 
WVSMCR.A,  and  (3)  require  that  the 
mining  and  reclamation  plan  be 
modified  to  address  any  outstanding 
violations.  We  also  stated  that  (4)  in  no 
event  can  a  reinstated  permit  be 
approved  in  advance  of  the  close  of  the 
public  comment  period,  and  (5)  the 
party  seeking  reinstatement  must  post  a 
performance  bond  that  will  be  in  effect 
before,  during,  and  after  the 
reinstatement  of  the  revoked  permit 
On  March  14.  2000.  West  Virginia 
sent  to  us  amendments  primarily 
incorporating  reinstatement  provisions 
into  its  transfer  regulations.  In  the 
August  18.  2000.  Federal  Register  (65 
FR  50409)  largely  approving  the 
procedures  proposed  by  West  Virginia. 
we  seemed  to  add  a  sixth  criterion  bv 
stating  that  procedures  must  not  result 
in  the  intentional  delay  of  bond 
forfeiture  reclamation.  These  six 
criteria,  articulated  to  evaluate  whether 
or  not  the  procedures  adopted  bv  West 
Virginia  are  no  less  effective  than  the 
Federal  regulations,  provide  a 
reasonable  standard  for  evaluating 
whether  or  not  this  proposed 
amendment  to  Montana's  approved 
program  contains  adequate  procedural 
safeguards  for  implementing  the 
concept  of  allowing  another  party  to 
assume  mining  at  the  site  of  a  revoked 
permit.  Therefore,  to  the  extent  the 
proposed  amendment  meets  these 
criteria,  it  can  be  found  no  less  effective 
than  the  Federal  regulations 

4  Comparison  of  Montana's  Proposed 
Amendment  With  the  Specific  Criteria 
Established  by  OSM  for  the  West 
Virginia  Proposal 

Based  upon  application  of  the  six 
criteria  established  to  evaluate  the  West 
Virginia  proposal  to  the  proposed 
Montana  amendment,  we  find  that 
Montana's  proposed  amendment  is  no 
less  effective  than  the  Federal 
regulations  pertaining  to  the  transfer, 
assignment,  or  sale  of  permit  rights  at  30 
CFR  774.17. 

Of  the  six  criteria  established  to 
evaluate  the  West  Virginia  proposal,  the 
first  and  fourth  dealt  with  the  issue  of 
public  participation.  The  first  criterion 
required  public  notice,  and  the  fourth 
criterion  required  that  the  transfer  not 
occur  until  the  close  of  the  public 
comment  period  The  proposed 
Montana  amendment  meets  these 


requirements.  Proposed  Section  1.(6) 
provides  for  transfer  only  after  public 
notice  and  opportunity  for  comment. 
This  requirement  is  not  inconsistent 
with  30  CFR  774, 17(c)  and  is  no  less 
effective  than  the  Federal  regulations  so 
long  as  it  is  implemented  in  a  manner 
consistent  with  that  Federal  provision. 

The  second  criterion  established  to 
evaluate  the  West  Virginia  proposal  was 
that  the  revoked  permit  meet 
appropriate  permittint:  requirements. 
The  proposed  Montana  amendment 
meets  this  requirement.  Proposed 
Section  1.(2)  requires  that  the 
application  for  transfer  of  a  revoked 
permit  contain  the  information  required 
for  a  permit  applicant  in  sections  82—4- 
222(l){b)  through  (i)  of  the  Montana 
program.  Those  sections  generallv 
require  information  pertaining  to 
ownership  and  control  of  both  the 
subject  site  and  mining  operation  and 
other  legal,  financial,  and  compliance 
matters. 

An  area  of  potential  concern  regarding 
the  second  criterion  is  that  proposed 
Section  1(3)  would  preclude  Montana 
from  requiring  additional  information 
from  the  applicant  unless  Montana  can 
show  that  significant  changes  in  the 
environmental  baseline  data  have 
occurred.  However,  this  limitation  is 
mitigated  by  several  provisions  of  the 
proposed  amendment  which  require  the 
submission  of^nformation  to  correct 
both  paperwork  deficiencies  and 
operational  violations  of  the  previouslv 
approved  mining  and  reclamation  plan. 
First,  proposed  Section  1.(2)  requires 
the  applicant  to  submit  all  of  the 
compliance  information  for  outstanding 
violations  required  bv  82— t-222(l)(g)  of 
the  Montana  program,  and  proposed 
Section  l.(7)(c)  prohibits  transfer  of  a 
revoked  permit  unless  those  violations 
are  corrected  Second,  proposed  Section 
l.(6)(b)  requires,  as  a  condition  of 
permit  transfer,  that,  prior  to  creating 
any  additional  disturbance  at  the  site, 
all  preexisting  permit  deficiencies  must 
be  corrected  to  the  satisfaction  of 
Montana  and.  also,  that  any 
preestablished  environmental 
monitoring  requirements  must  continue. 
Third,  proposed  Sections  1  (7)(a)  and  (b) 
prohibit  permit  transfer  where  Montana 
can  show  that  significant  changes  to  the 
operating  or  reclamation  plan  are 
necessary  or  where  program 
requirements  for  backfilling,  grading, 
subsidence  stabilization,  water  control, 
highwall  reduction,  topsoiling. 
revegetation.  or  reclamation  of  the 
affected  area  cannot  be  met.  Finally. 
proposed  Section  2  applies  the 
provisions  of  the  entire  Montana 
program,  namely.  Title  82,  Chapter  4. 
Part  2.  to  proposed  Section  1   We 
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understand  this  to  mean  that  all  of  the 
provisions  of  the  Montana  program 
apply  to  the  process  for  transfer  of  a 
revoked  permit,  except  those  which  are 
expressly  modified  by  Section  1.  We 
find  that,  taken  together,  these 
provisions  of  the  proposed  Montana 
amendment  are  fully  sufficient  to  assure 
that  the  informational  requirements  for 
transfer  of  a  revoked  permit  are  no  less 
effective  than  30  CFR  773.17(b)  and  (c). 

The  third  criterion  established  to 
evaluate  the  West  Virginia  proposal  was 
that  the  mining  and  reclamation  plan  be 
modified  to  address  any  outstanding 
\  iolations.  The  proposed  Montana 
amendment  meets  this  requirement. 
Proposed  Section  l.(7)(c)  prohibits 
transfer  of  a  revoked  permit  where 
Montana  can  show  that  it  would 
otherwise  be  precluded  from  doing  so 
because  of  an  outstanding  violation  or 
pattern  of  violations  pursuant  to  82—4- 
227(11)  or  (12)  of  the  Montana  program. 
Also,  proposed  Section  l.(6)(b)  requires, 
as  a  condition  of  permit  transfer,  that, 
prior  to  creating  any  additional 
disturbance  at  the  site,  all  preexisting 
permit  deficiencies,  including 
modifications  necessary  because  of 
reclamation  that  has  been  conducted  at 
the  site,  be  corrected  to  Montana's 
satisfaction.  Taken  together,  these 
sections  of  the  proposed  Montana 
amendment  are  no  less  effective  than  30 
CFR  773.17(d)(1). 

The  fifth  criterion  established  to 
evaluate  the  West  Virginia  proposal  was 
that  a  bond  be  posted.  The  proposed 
amendment,  at  Section  l.(6)(a), 
stipulates  that  adequate  bonding,  as 
required  by  the  program,  must  be 
provided  before  the  transfer  can  occur. 
This  is  consistent  with  the  requirement 
and  no  less  effective  than  the  Federal 
regulations. 

The  sixth  and  final  criterion,  added  in 
the  August  18.  2000.  Federal  Register 
notice,  was  that  the  procedures  must  not 
result  in  an  intentional  delay  of  bond 
forfeiture  reclamation.  One  area  of 
potential  concern  with  the  proposed 
amendment  is  that,  unlike  the  West 
Virginia  provision  that  limits 
reinstatement  of  a  revoked  permit  to 
within  1  year  of  revocation,  this 
proposal  provides  that  a  revoked  permit 
does  not  terminate  until  five  vears  after 
revocation  or  substantial  completion  of 
seeding  and  planting  on  disturbed  areas, 
whichever  occurs  earlier.  It  has  been 
OSM's  experience,  working  with  manv 
States  over  several  years,  that  it  is  not 
uncommon  for  1  to  5  years,  or  even 
more,  to  lapse  between  the  time  of 
permit  revocation  and  the  completion  of 
reclamation  with  forfeited  funds. 
Therefore,  the  proposed  time  limit  of  5 
years  is  not  unreasonable,  particularly 


since  the  time  will  be  less  if  reclamation 
with  forfeited  funds  is  substantially 
completed  in  less  than  five  years.  Our 
finding  that  this  provision  will  not 
result  in  intentional  delays  in  bond 
forfeiture  reclamation  is  based  upon  our 
understanding  that  Montana  will 
continue  to  proceed  to  reclaim  forfeited 
sites  in  a  timely  manner  within  the  5- 
year  time  limit  in  this  provision  unless 
an  application  for  transfer  is  received. 
Should  we  find  in  future  reviews  that 
Montana  is  intentionally  delaying 
reclamation  to  allow  the  full  5  years  to 
lapse,  we  will  reconsider  this  finding 
and  may  require  an  amendment. 

A  potential  concern  with  the 
proposed  amendment  related  to 
reclamation  delays  is  the  provision  that, 
upon  receipt  of  an  eligible  application, 
the  department  shall  cease  reclamation 
activities  on  the  permit  area.  On  its  face, 
it  seems  ver\'  reasonable  and  prudent  to 
cease  reclamation  activities  when  it 
appears  that  another  party  will  likely 
take  over  the  permit  and  resume  mining. 
In  fact,  to  not  cease  reclamation 
activities  would  be  to  potentially  waste 
forfeiture  funds  while  increasing  the 
disturbance  necessary  to  resume 
mining.  In  addition,  the  proposal  makes 
clear  that  an  application  must  contain 
all  the  ownership  and  violation 
information  necessarv'  to  determine 
eligibility  for  a  permit  and  that 
reclamation  activities  should  cease  only 
when  an  application  is  received  from  an 
eligible  applicant.  Therefore,  our 
finding  that  this  provision  will  not 
cause  intentional  delays  in  bond 
forfeiture  reclamation  is  based  upon  our 
understanding  that,  consistent  with 
these  provisions,  Montana  will  not 
cease  reclamation  activities  with 
forfeited  funds  until  it  has  checked  the 
application  to  make  sure  that  the 
information  required  by  82-4-222(l)(b) 
through  (l)(i)  is  contained  in  the 
application  and  Montana  has 
determined  that  the  applicant  is  eligible 
for  a  permit.  Only  then,  as  we 
understand  this  proposal,  would 
Montana  cease  reclamation  with 
forfeited  funds.  If,  in  future  reviews,  we 
should  determine  that  Montana  is 
applying  this  provision  inconsistent 
with  this  finding,  a  further  amendment 
may  be  required. 

Although  not  expressly  addressed  in 
the  proposed  Montana  amendment  nor 
in  the  Federal  permit  transfer 
regulations  in  30  CFR  774.17.  having 
liability  insurance  is  also  a  requirement 
for  all  permittees  under  the  Federal 
program.  However,  Section  2  of  the 
amendment  applies  the  provisions  of 
Title  82,  chapter  4.  part  2,  to  Section  1. 
As  stated  above,  we  understand  this  to 
mean  that  the  provisions  of  Title 


82. chapter  4.  part  2  apply  to  the  process 
for  application  for  transfer  of  a  revoked 
permit,  except  as  expressly  modified  by 
Section  1.  The  application  of  section 
82^-222(5),  which  requires  an 
applicant  for  a  transfer  to  submit  a 
certificate  of  public  liability  insurance, 
has  not  been  modified  by  Section  1. 
Therefore,  we  understand  the 
amendment  to  include  the  requirement 
for  a  certificate  of  public  liability 
insurance.  Our  finding  that  the  proposal 
is  no  less  effective  than  the  Federal 
regulations  and  not  less  stringent  than 
SMCRA  is  based  upon  that 
understanding. 

IV.  Summary'  and  Disposition  of 
Comments 

Public  Comments 

We  received  six  letters  concerning  the 
proposed  amendment,  primarilv  in 
response  to  our  request  for  comments. 
Following  are  summaries  of  all  written 
comments  on  the  proposed  amendment 
that  we  received  and  our  responses  to 
those  comments. 

B.M.P.  Investments,  Inc.  (BMP) 
responded  in  a  )une  13,  2001.  letter,  by 
expressing  its  support  for  the  proposed 
amendment  (Administrative  Record  No. 
MT-19-06).  BMP  asserted  that  neither 
SMCR.\  nor  the  30  CFR  regulations 
contain  any  provisions  precluding  our 
approval  of  Montana's  proposed 
amendment.  It  further  asserted  that 
there  is  no  language  in  SMCRA  or  the 
Federal  regulations  that  prohibits  a  State 
from  reissuing  a  revoked  mine  permit 
under  the  conditions  contained  in 
Montana's  new  statutory  amendment 
(HB-495). 

We  agree  with  these  comments  as  we 
discussed  above  in  Part  III.  Director's 
Findings,  of  this  final  rule. 

In  a  letter  dated  June  28.  2001, 
Montana  Governor  Judy  Martz 
expressed  to  the  Secretary'  of  the  Interior 
her  support  for  the  amendment  on  the 
basis  that  it  expedites  the  resumption  of 
mining  at  a  site  that  is  already  reviewed 
and  permitted  (Administrative  Record 
No.  MT-19-09).  Governor  Martz 
requested  that  we  allow  Montana  to 
implement  the  statute  She  noted  that 
the  amendment  safeguards  against 
environmental  damage  by  requiring 
preexisting  permit  deficiencies  to  be 
corrected,  additional  information  if 
there  have  been  significant  changes  in 
baseline  data,  and  preestablished 
environmental  monitoring  requirements 
to  continue.  The  Governor  also  noted 
that  a  revoked  permit  may  not  be 
transferred  if  existing  requirements  of 
the  statutes  cannot  be  met,  significant 
changes  in  the  operating  or  reclamation 
plan  are  needed,  or  the  applicant  has 
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uncorrected  violations.  She  further 
noted  the  amendment's  provisions  for 
public  notice  and  comment,  site 
ownership  and  control,  and  adequate 
bonding. 

The  Northern  Plains  Resource  Council 
(NPRC)  expressed  several  concerns  for 
the  proposed  amendment  in  a  letter 
dated  June  21.  2001  (Administrative 
Record  No.  MT-19-08).  ,NPRC  asserted 
that  Montana's  amendment  goes  beyond 
the  scope  and  authority  of  SMCRA  and 
that  there  is  no  authority  to  resurrect  a 
permit  that  has  ceased  to  be.  NPRC 
stated  that,  by  definition,  a  revoked 
permit  does  not  exist  and  SMCRA  does 
not  provide  for  rehabilitation  of  revoked 
permits  through  permit  transfer.  We 
disagree  with  this  comment.  As  we 
stated  under  Part  III,  Director's 
Findings,  we  previously  approved  an 
amendment  proposed  by  West  Virginia 
that  raised  the  issue  of  reinstating 
revoked  permits.  In  that  approval,  we 
held  that  SMCRA  does  not  specificallv 
prohibit  the  reinstatement  of  a  revoked 
permit  and  we  approved  the  transfer  of 
such  permits  to  a  third  party.  In  doing 
so.  we  specified  the  criteria  that  would 
be  necessarv'  for  full  approval  and 
operation  of  this  provision.  We  also 
noted  previously  in  this  final  rule  that 
section  505(b)  of  SMCRA  provides  that 
"Any  provision  of  any  State  law  or 
regulation  in  effect  on  the  date  of 
enactment  of  this  Act,  or  which  may 
become  effective  thereafter,  which 
provides  for  the  control  and  regulation 
of  surface  mining  and  reclamation 
operations  for  which  no  provision  is 
contained  in  this  Act  shall  not  be 
construed  to  be  inconsistent  with  this 
Act." 

NPRC  noted  that  Montana's  proposed 
amendment  requires  the  State  to  stop 
reclamation  activities  upon  receipt  of  an 
application  for  transfer  of  a  revoked 
permit.  NPRC  maintained  that  stopping 
such  activities  would  cause  even  further 
delay  of  reclamation  with  forfeited 
funds.  We  expressly  address  this  issue 
above  in  the  findings  section  in  our 
discussion  of  this  provision.  Again, 
while  we  recognize  it  as  an  area  of 
potential  concern,  we  reiterate  that  it  is 
not  only  reasonable  but  also  prudent  to 
stop  reclamation  activities  when  an 
application  has  been  received  that 
indicates  a  strong  likelihood  that  mining 
will  resume  in  the  near  future.  This 
would  be  true  even  without  this 
provision.  It  would  still  be  reasonable 
for  any  Regulatory  Authority  to  suspend 
reclamation  using  forfeited  funds  if  it 
received  an  entirely  new  permit 
application  seeking  to  mine  an  area 
where  a  permit  had  been  previously 
revoked  and  reclamation  with  forfeited 
funds  was  underway.  Knowing  that  it 


has  received  a  complete  application  for 
transfer  of  the  revoked  permit  and 
finding  that  the  applicant  is  not 
precluded  from  holdine  a  permit 
pursuant  to  the  Montana  program,  we 
believe  that  it  would  be  prudent  for 
Montana  to  then  halt  expenditure  of 
forfeited  funds  on  reclamation  as 
required  by  the  proposed  amendment. 
However,  the  amendment  does  not 
change  existing  obligations  on  Montana 
to  proceed  with  reclamation  in  the  event 
of  bond  forfeiture  until  a  transfer 
application  is  received 

NPRC  stated  that  the  party  filing  the 
application  assumes  no  liabilitv  for  the 
site  until  approval  while  extending  the 
State's  liability  by  further  delaying 
reclamation.  We  note  that  liability  for 
the  site  remains  with  the  original 
permittee  until  the  site  is  reclaimed  bv 
the  State  with  forfeited  bond  funds  or  is 
taken  over  by  another  party. 

NPRC  asserted  that  the  proposed 
process  does  not  evaluate  the  financial 
ability  of  the  applicant  against  the 
financial  requirements  of  taking  over  the 
permit.  While  that  is  true,  such  an 
evaluation  has  never  been  part  of  the 
permitting  process  under  SMCR.\  nor 
does  SMCRA  expressly  authorize  or 
require  such  a  review.  Therefore,  we 
would  have  no  basis  to  require  it  in 
relation  to  this  amendment.  However. 
Montana's  amendment  only  allows  the 
State  to  transfer  a  permit  to  a  new- 
operator  if  that  new  operator  provides 
proof  of  adequate  bonding  as  required 
by  MSUMRA.  The  bond  is  the  financial 
guarantee  that  reclamation  work  will  be 
performed 

The  NPRC  expressed  concerns  that, 
because  the  information  required  for  a 
transfer  of  permit  under  the  proposed 
amendment  is  minimal  and 
administrative,  changes  in  field 
conditions  or  in  the  proposed  operation/ 
reclamation  plan  would  not  be 
adequately  addressed  prior  to  permit 
transfer.  It  is  true  that,  in  most 
circumstances,  the  information  required 
in  the  application  is  limited  to 
administrative  information.  However, 
that  is  also  true  of  the  Federal  rules  at 
30  CFR  774.17(b)  for  permit  transfer 
which  formed  the  basis  for  the  approach 
taken  by  West^'irginia  in  response  to 
our  requirement  to  establish  procedures 
for  implementing  the  reinstatement  of 
revoked  permits.  Further,  while 
Montana  is  precluded  from  preparing  a 
full  review  under  75-1-201,  it  is  not 
precluded  from  using  information  it 
receives  during  the  public  comment 
period  or  information  it  already  has 
from  its  permit  files,  inspection  and 
enforcement  files,  orjorfeiture 
reclamation  work  to  evaluate  the 
application.  In  fact,  it  would  have  to  do 


so  to  determine  whether  or  not  it  can 
show  that  significant  changes  to  the 
operating  plan  or  reclamation  plan  are 
necessary  or  that  certain  reclamation 
requirements  cannot  be  met.  Either 
finding  would  preclude  issuance  of  the 
transfer.  Governor  Martz  recognized 
these  limitations  on  permit  transfers 
under  the  proposed  amendment  bv 
stating  in  her  comment  letter  that  "if  the 
existing  requirements  of  the  statutes 
cannot  be  met.  significant  changes  in 
the  operating  plan  or  reclamation  plan 
are  necessary,  or  the  applicant  is  in 
violation  of  Public  Law  95-67.  the 
department  may  not  transfer  the  permit 
*    *    *■' (Administrative  Record  No. 
MT-19-09;  emphasis  added).  Therefore, 
it  is  clear  that  Montana  will  undertake 
sufficient  analysis  to  determine  if  these 
conditions  exist.  Our  finding  that  the 
proposed  amendment  is  no  less  effective 
than  the  Federal  rules  and  meets  the 
criteria  outlined  for  West  Virginia  is 
based  upon  Montana  undertaking  that 
level  of  analysis.  Also.  Montana  can 
require  additional  information  as  part  of 
the  application  if  significant  changes 
occurred  in  the  environmental  baseline 
data  during  the  period  of  operation  or 
since  the  original  permit  was  revoked. 
Further,  as  previously  discussed,  as  a 
condition  of  the  transfer,  all  preexisting 
problems  must  be  addressed  to  the 
satisfaction  of  Montana  before 
additional  disturbance  is  created. 

The  NPRC  stated  that  the  permit  that 
is  the  immediate  subject  of  this 
proposed  amendment  is  the  Bull 
Mountain  Mine  No.  1  permit.  NRPC 
goes  on  to  allege  numerous  concerns 
with  the  Bull  Mountain  mine.  While  we 
make  no  judgment  with  respect  to  these 
allegations,  how  that  mine  was  operated 
with  regard  to  the  permit  is  not  a  factor 
in  our  consideration  of  the  proposed 
amendment  Under  this  amendment. 
Montana  can  only  approve  a  transfer  if 
the  permit  transfer  application  is 
complete  and  (1)  it  cannot  show  that 
either  the  operation  plan  or  the 
reclamation  plan  needs  to  be  changed, 
(2)  it  cannot  show  that  the  requirements 
of  MSUMR,'^  and  the  administrative 
rules  for  operation,  backfilling,  grading, 
subsidence  stabilization,  water  control, 
highwall  reduction,  topsoiling. 
revegetation.  and  reclamation  of  the 
affected  area  cannot  be  met.  (3)  proof  of 
ownership  or  control  has  been  provided. 
(4)  the  applicant  is  eligible  to  receive  a 
permit,  and  (5)  adequate  bond  has  been 
posted  .Mso.  liability  insurance  is 
required  Further,  that  transfer  will  be 
conditioned  to  require  that  all 
preexisting  permit  deficiencies  be 
corrected  to  the  satisfaction  of  Montana 
before  additional  disturbance  is 
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allowed  Wi-  make  no  judgment  of 
whether  or  not  the  Bull  Mountain  No 
1  permit  c;ould  qualify  for  a  transfer 
under  the  proposed  amendment. 
However,  we  believe  the  above 
pro\isions  are  adequate  to  assure  that 
mining  could  only  resume  at  that  site  if 
concerns  such  as  NPRC  alleges  are 
adfiressed. 

We  also  received  comments  in  a  letter 
dated  lulv  IB.  2001,  from  a  citizen 
in\()]\'ed  in  the  purchase  of  property 
nearby  the  Bull  Mountain  mine 
(Administrative  Record  No.  MT-19-10). 
The  citizen  expressed  c;oncern  that  he 
considered  the  permit  revocation  to  be 
final  but  that  the  change  in  Montana's 
law  that  is  the  subject  of  this 
amendment  has  made  it  an  issue  again. 
The  tommenter  stated  that  the  mine's 
uncertain  status  makes  it  difficult  for 
anvone  to  decide  whether  or  not  to  live 
and  invest  in  the  area  He  argued  that 
there  should  be  another  opportunitv  for 
local  public  input  into  the  permitting 
decision,  noting  that  conditions  have 
changed  since  the  permit  was  revoked 
and  !()(  al  residents  appear  to  be  ill- 
informed  about  the  mine's  status.  As  we 
noted  previouslv  in  this  final  rule,  the 
amendment  requires  the  department  to 
pro\ide  for  publir  notice  and  the 
opportunit)'  for  comn^ent  while 
processing  an  application  for 
transferring  a  revoked  permit.  We  also 
noted  previousl\-  that  this  prtjposed 
amendment  allows  the  department  to 
request  additional  information  from  the 
applicant  if  it  can  show  that  significant 
changes  in  environmental  base|in(>  data 
have  mt  urred  We  noted  iurther  that 
this  amendment  precludes  the 
department  from  transferring  a  revoked 
permit  if  it  can  show  that  significant 
(  hanges  in  the  o[)eration/reclamation 
plan  are  needed  or  that  other 
requirements  of  Montana's  statute  and 
rules  cannot  be  met.  Governor  Martz 
reiterated  these  requirements  in  her 
lune  2H.  2001.  letter  to  us 
[Administrative  Record  No.  MT-19-09). 
Finally,  we  note  that  anyone  investing 
in  areas  of  known  coal  reserves  or  an 
inactive  mine  ownecf  bv  others  cannot 
be  guaranteed  that  future  mining  will 
not  ocr:ur.  Even  without  a  provision 
such  as  proposed  in  this  amendment, 
inactive  or  reclaimed  mines  can  be 
reactivated  under  completely  new 
permits  if  they  meet  requirements  that 
already  exist  in  applicable  Federal  and 
State  laws  and  regulations. 

Federal  Agency  Comments 

Under  30  CFR  731.17(h)(ll)(i}  and 
section  503(b)  of  SMCRA.  we  requested 
comments  on  the  amendment  in  letters 
dated  Mav  15.  2001.  frqm  various 
Federal  agencies  with  an  actual  or 


potential  interest  in  the  Montana 
program  (Administrative  Record  No. 
MT-19-03). 

In  a  letter  dated  June  18.  2001.  the 
U.S.  Department  of  Labor.  Mine  Safety 
and  Health  Administration  (MSHA) 
stated  that  Montana's  proposed 
amendment  will  not  affect  MSHAs 
enforcement  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Administrative 
Record  No.  MT-l»-05). 

The  U.S.  Department  of  the  Interior, 
Bureau  of  Indian  Affairs  (BIA), 
responded  to  our  request  for  comments 
in  a  letter  dated  lune  22,  2001 
(Administrative  Record  No.  MT-19-07}. 
The  BIA  stated  that  it  is  comfortable 
with  the  procedures  and  requirements 
Montana  advocates  in  its  amendment.  It 
added  that  only  one  mine  in  Montana 
currently  produces  Indian  owned  coal, 
and  that  it  does  not  anticipate  that 
mine's  permit  being  revoked  or 
transferred. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(hHll)(i)  and 
(ii),  we  are  required  to  get  a  written 
agreement  from  EPA  for  those 
provisions  of  the  program  amendment 
that  related  to  air  or  water  quality 
standards  issued  under  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.]  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  None  of  the  revisions  that 
Montana  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  As  a  result,  we  did 
not  ask  EPA  to  agree  on  the  amendment. 

However,  we  did  request  comments 
from  EPA  under  30  CFR  732.1 7(h)(ll)(i) 
in  a  letter  dated  May  15.  2001 
(Administrative  Record  No.  MT-19-03). 
EPA  did  not  respond  to  our  request. 

State  hJistoric  Preservation  Officer 
ISHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHPj 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  May  15.  2001,  we 
requested  comments  from  them  on 
Montana's  amendment  (Administrative 
Record  No.  MT-19-03).  Neither  the 
SHPO  nor  the  ACHP  responded  to  our 
request. 

V.  Director's  Decision 

Based  on  the  above  finding,  we 
approve  the  amendment  Montana  sent 
to  us  on  April  27,  2001. 

We  approve,  as  discussed  in  Part  III, 
finding  number  1:  Section  1  of  Title  82, 
chapter  4.  part  2  of  the  Montana  Strip 
and  Underground  Mine  Reclamation 
Act,  providing  for  transfer  of  revoked 


operating  permits,  including  provisions 
for  applying  for  a  transfer,  processing 
transfer  applications,  approving  and  not 
approving  transfer  requests, 
requirements  for  reimbursement  of 
expended  funds,  and  restricting  transfer 
requests  to  non-Federal  lands. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  926.  which  codify  decisions 
concerning  the  Montana  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrving  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  significant 
takings  implications  and  therefore  a 
takings  implication  assessment  is  not 
required.  The  basic  objective  of  the 
amendment  is  to  allow  a  new  party  to 
assume  a  revoked  permit  and  begin 
mining  under  the  terms  of  that  permit. 

E.xecutive  Order  12866— Regulator,- 
Planning  and  Review 

This  rule  is  exempted  from  review  bv 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 
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Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCR.A  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCR.'\  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  Stale  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  'in 
accordance  with"  the  requirements  of 
SMCRi\.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with  " 
regulations  issued  by  the  Secretary 
pursuant  to  SMCR.\. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866.  and  because  it 
is  not  expected  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  a 
Statement  of  Energy  Effects  is  not 
required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 


because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  njle  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator*-  Flexibility  Act  (5 
U.S.C.  601  et  seq.j  The  basic  objective 
of  the  amendment  is  to  allow  a  new- 
party  to  assume  a  revoked  permit  and 
begin  mining  under  the  terms  of  that 
permit.  Because  the  application  of  the 
rule  is  limited  and  because  the  partv 
assuming  the  revoked  permit  stands  to 
gain  an  economic  benefit,  we  have 
concluded  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(21.  the  Small  Business 
Regulator)-  Enforcement  Fairness  Act. 
This  rule:  a.  does  not  have  an  annual 
effect  on  the  economy  of  SI 00  million. 
b.  will  not  cause  a  major  increase  m 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 


geographic  regions:  and  c.  does  not  have 
significant  adverse  effects  on 
competition,  employment,  inve.stment. 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  on  the 
fact  that  the  application  of  the  rule  is 
limited  and  the  party  assuming  the 
revoked  permit  stands  to  gain  an 
economic  benefit. 

Unfunded  Mandates 

OSM  has  determined  under  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C  1502  et  seq.)  that  this  rule  will 
not  impose  a  cost  of  SlOO  million  or 
more  in  any  given  year  on  any  local. 
State,  or  Tribal  governments  or  private 
entities. 

List  of  Subjects  in  30  CFR  Part  926 

Intergo\  ernmental  relations,  surface 
mining,  underground  mining. 

UaiHd    November  6.  2001 
Brent  T  Wahlquist, 
Regional  Director.  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  926  is  amended  as  set 

forth  below: 

PART  926— MONTANA 

1  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2  Section  926.15  is  amended  in  the 
table  bv  adding  a  new  entn.'  in 
chronological  order  by  November  21. 
2001  to  read  as  follows: 

926.15     Approval  of  Montana  regulatory 
program  amendments. 


Original  amendment 
submission  date 

Date  of  final 
publication 

Citation/Description 

Apnl  27.  2001   

Novemt>er21   2001  

MCA  82-4  Pan  2  Operating  permit  revocation — permit  transfer 

— 

[PR  Doc.  01-29106  Filed  11-20-01;  8:45  am] 

BILLING  COOC  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  151 
[USCG-1 998-3423] 
RIN211S-AF55 

Implementation  of  the  National 
Invasive  Species  Act  of  1996  (NISA) 

AGENCY:  Coast  Guard,  DOT 


action:  Final  rule. 


summary:  To  comply  with  the  National 
Invasive  Species  Act  of  1996  (NISA),  the 
Coast  Guard  has  established  both 
regulations  and  voluntary  guidelines  to 
control  the  invasion  of  aquatic  nuisance 
species  (ANS).  Ballast  water  from  ships 
is  one  of  the  largest  pathways  for  the 
intercontinental  introduction  and 
spread  of  ANS.  This  rule  finalizes 
regulations  for  the  Great  Lakes 
ecosystem  and  voluntan-  ballast  water 
management  guidelines  for  all  other 
waters  of  the  United  States,  including 
mandatory  reporting  for  nearly  all 


vessels  entering  waters  of  the  United 
States. 

DATES:  This  final  rule  is  effective 

December  21.  2001. 

ADDRESSES:  Ccmnients  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  r.SCG-1998-3423  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW  . 
Washington.  DC^,  between  9  am  and  5 
p.m.,  Mondav  through  Friday,  except 
Federal  holidays.  You  mav  also  find  this 
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docket  on  the  Internet  at  http:// 
dms.dot.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  rule,  contact 
Lieutenant  Commander  Mar\'  Pat 
McKeown.  Project  Manager,  U.S.  Coast 
Guard  Headquarters,  Office  of  Operating 
and  Environmental  Standards  (G-MSO), 
telephone  202-267-0500.  For  questions 
on  viewing,  or  submitting  material  to 
the  docket,  contact  Dorothy  Beard, 
Chief.  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  April  8,  1993,  the  Coast  Guard 
published  a  final  rule  titled  "Ballast 
Water  Management  for  Vessels  Entering 
the  Great  Lakes"  in  the  Federal  Register 

[58  FR  183301  The  rule  established 
mandatory  procedures  for  the  Great 
Lakes  in  33  CFR  part  151.  subpart  C. 

On  December  30.  1994.  we  published 
a  final  rule  titled  "Ballast  Water 
Management  for  Vessels  Entering  the 
Hudson  River"  in  the  Federal  Register 
(59  FR  67632],  The  rule  amended  the 
regulations  in  33  CFR  part  151  to 
include  requirements  for  portions  of  the 
Hudson  River,  which  connects  to  the 
Great  Lakes. 

On  April  10.  1998.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
titled  "Implementation  of  the  National 
Invasive  Species  Act  of  1996  (NISA)"  in 
the  Federal  Register  [63  FR  17782|. 

On  May  17,  1999.  we  published  an 
interim  rule  [64  FR  26672]  that 
implemented  the  National  Invasive 
Species  Act  of  1996  (NISA).  We 
received  27  letters  commenting  on  the 
interim  rule. 

Background  and  Purpose 

Aquatic  nuisance  species  invasions 
through  ballast  water  are  now 
recognized  as  a  serious  problem 
threatening  global  biological  diversity 
and  human  health. 

On  November  29,  1990,  Congress 
enacted  the  Nonindigenous  Aquatic 
Nuisance  Prevention  and  Control  Act  of 
1990  (NANPCA)  (Public  Law  101-646; 
16  U.S.C.  471 1|.  Congress  enacted 
NANPCA  to  prevent  and  control 
infestations  of  zebra  mussels  and  other 
nonindigenous  aquatic  nuisance  species 
in  coastal  and  inland  waters  of  the 
United  States. 

On  October  26,  1996,  Congress 
enacted  the  National  Invasive  Species 
Act  of  1996  (NISA)  [Public  Law  104- 
332],  which  amended  and  reauthorized 
NANPCA  (the  Act).  The  purpose  of  the 
Act  was  to  provide  for  ballast  water 
management  to  prevent  the  introduction 


and  spread  of  nonindigenous  species 
into  the  waters  of  the  United  States. 

On  November  27,  1997,  the  IMO 
Marine  Environment  Protection 
Committee  (MEPC)  adopted  Resolution 
A. 868(20),  "Guidelines  for  the  Control 
and  Management  of  Ships'  Ballast  Water 
to  Minimize  the  Transfer  of  Harmful 
Aquatic  Organisms  and  Pathogens."  The 
IMO  recommends  that  all  maritime 
nations  of  the  world  adopt  and  use  these 
voluntary  guidelines. 

The  regulations  and  guidelines  in  this 
rule  will  implement  the  Act  by — 

•  Requiring  operators  of  vessels 
entering  waters  of  the  United  States 
from  beyond  the  Exclusive  Economic 
Zone  (EEZ)  to  submit  a  ballast  water 
management  report; 

•  Providing  voluntary  ballast  water 
management  guidelines  for  operators  of 
vessels  entering  waters  of  the  United 
States  from  beyond  the  EEZ;  and 

•  Promoting  ballast  water 
management  for  operators  of  all  vessels 
in  waters  of  the  United  States. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  116 
comments  on  the  interim  rule.  The 
paragraphs  in  this  section  discuss  the 
comments  we  received,  provide  the 
Coast  Guard's  responses,  and  explain 
any  changes  we  are  making  to  the 
regulations.  General  comments  are 
discussed  first,  followed  by  comments 
on  specific  sections  of  the  regulations. 

General  Comments 

Six  comments  expressed  support  for 
the  rule  and  commended  the  Coast 
Guard  for  our  effort  to  control  the 
spread  of  ANS  in  U.S.  waters  and  to 
develop  realistic  regulations  that  reflect 
industry  input. 

Ten  comments  discussed  the 
importance  of  maintaining  consistent 
national  and  international  standards  to 
control  the  spread  of  ANS.  Some  of 
these  expressed  concern  that  States  or 
other  levels  of  government  may  issue 
other  regulations  that  exceed  or 
significantly  change  the  standards 
included  in  the  rule.  One  respondent 
stated  that  solutions  to  the  spread  of 
ANS  must  be  evaluated  to  ensure  that 
they  don't  exacerbate  the  ANS  problem 
as  it  applies  to  individual  ports. 
Another  comment  suggested  that 
Federal  government  control  of  ballast 
water  management  is  necessary  to  avoid 
having  different  requirements  at 
individual  ports. 

It  has  long  been  the  Coast  Guard's 
position  that  consistent  standards  of 
universal  application,  coupled  with 
Federal  initiatives  to  address  unique 
regional  concerns,  are  the  best  means  of 
meeting  local  and  national 


environmental  goals  with  the  least 
disruption  to  international  maritime 
commerce.  To  avoid  potential  conflicts 
between  regulations  and  duplication  of 
effort,  we  request  that  any  political 
subdivision  of  the  United  States  that  is 
contemplating  any  laws,  regulations,  or 
requirements  regarding  the  discharge  of 
ballast  water,  consider  this  regulation 
prior  to  taking  action. 

The  Coast  Guard  will  try  to  maintain 
nationwide  consistency  in  methods  for 
the  control  of  invasive  species.  We  are 
committed  to  ensuring  national 
consistency  for  regulations  that  are 
established  as  international  rules  and 
regulations,  adopted  by  the  IMO,  and 
ratified  by  the  United  States,  which  are 
related  to  the  design,  construction, 
equipment,  manning,  and  operation  of 
vessels.  However,  this  rulemaking  isn't 
intended  to  preempt  any  State,  regional, 
or  local  efforts  that  exceed  but  don't 
conflict  with  the  standards  set  forth  in 
this  rule.  Section  1205  of  the  Act  states 
that— 

Nothing  in  this  title  shall  affect  the 
authority  of  any  State  or  political 
subdivision  thereof  to  adopt  or  enforce 
control  measures  for  aquatic  nuisance 
species,  or  diminish  or  affect  the 
jurisdiction  of  any  State  over  species  of 
fish  and  wildlife. 

Eleven  comments  discussed  the  costs 
associated  with  compliance  and  noted 
that  we  did  not  accurately  reflect  these 
costs  in  the  interim  rule.  Two 
respondents  suggested  that  the  task  of 
filling  out  the  report  is  the 
responsibility  of  the  chief  officer  (chief 
mate  or  master),  so  the  associated  cost 
should  be  based  on  a  chief  officer's 
salary.  One  of  the  respondents  suggested 
basing  the  cost  on  the  overtime  rate  of 
a  master. 

The  Coast  Guard  has  revised  the  cost 
of  complying  with  the  mandatory 
reporting  requirement  and  has  increased 
the  estimated  cost  to  industry  to  meet 
this  requirement. 

Many  of  the  comments  stated  that  the 
Coast  Guard's  cost  analysis  does  not 
accurately  reflect  the  cost  and  impact  of 
compliance  with  either  the  voluntary 
guidelines  for  ballast  water  management 
or  the  mandatory  reporting 
requirements.  Several  comments  stated 
that  certain  additional  costs  should  be 
included  in  the  analysis  if  the  voluntary 
guidelines  become  mandatory.  The 
examples  of  these  costs  the  respondents 
note  include  those  for  fuel  for  ballast 
pump  operations:  shore  reception 
facility  fees;  increased  equipment  usage 
{i.e.,  wear  and  tear),  and  maintenance 
and  repairs;  decreased  efficiency  of 
vessels  due  to  reduced  speeds;  and 
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postponement  or  cancellation  of  other 
operational  priorities. 

The  Coast  Guard  disagrees.  The  onlv 
costs  the  Coast  Guard  can  consider  in 
this  Final  Rule  are  those  associated  with 
the  mandatory  reporting  requirements. 
However,  we  agree  that  the  costs 
identified  by  the  commenter  will  need 
to  be  addressed  if  the  Coast  Guard 
determines  that  a  mandatory  ballast 
water  exchange  program  is  needed.  We 
will  be  evaluating  the  voluntary 
program  in  the  coming  months  in  order 
to  accurately  report  to  Congress  on  the 
success  (or  lack  thereof)  of  the  voluntary 
program.  Should  that  report  indicate  our 
intent  to  promulgate  a  mandatory 
program,  we  will  issue  a  new  regulation 
that  will  consider  the  costs  of  the 
mandatory  program. 

We  received  two  letters  prior  to  the 
close  of  the  comment  period  from 
respondents  who  notified  us  that  they 
were  compiling  comments  from 
numerous  sources  and  requested  that 
we  consider  those  group  comments  even 
if  they  were  not  received  prior  to  the 
comment  period  closing.  We  did  accept 
these  comments. 

Ten  comments  discussed  research  and 
alternative  technologies.  One  comment 
commended  the  Coast  Guard  for  our 
research  in  developing  alternatives  to 
exchanging  ballast  water  at  sea.  Five 
comments  emphasized  the  importance 
of  finding  safe,  practical,  and  cost- 
effective  alternatives,  in  lieu  of  ballast 
water  exchange,  to  achieve  the 
objectives  of  NISA.  One  comment 
recommended  moving  research  from 
identification  of  the  problem  to 
management  of  the  problem.  One 
comment  indicated  that  developing 
such  alternatives  is  an  extremely 
important  aspect  of  any  long-term 
ballast  water  management  program  for 
the  U.S.  and  for  other  countries.  The 
respondent  noted  that  discussion  of  this 
topic  was  not  adequately  addressed  in 
the  interim  rule.  One  comment  noted 
that  with  the  advances  in  the 
development  of  new  technologies  for 
ballast  water  management,  commercial 
investment  in  new  systems  is  likely  if 
there  is  a  way  to  implement  the  new 
systems  and  create  markets  for  them. 
One  comment  stated  that  nearly  any 
system  of  treatment  that  avoids  the 
additional  pumping  cycles  involved  in 
ballast  water  exchange  at  sea  will  be 
welcomed  by  ship  owners  because  of 
the  savings  in  both  manpower  and  fuel. 
The  respondent  indicated  that  an  added 
benefit  will  come  from  the  reduction  in 
carbon  dioxide  emissions. 

We  concur  with  these  conunents  and 
are  actively  supporting  and  encouraging 
different  technologies. 


We  received  seven  comments  about 
the  Environmental  Assessment  (EA) 
portion  of  this  rulemaking.  The  Coast 
Guard  will  respond  to  these  seven 
comments  regarding  the  Environmental 
Assessment  in  the  EA  section  of  this 
final  rule. 

We  received  two  comments  from  one 
respondent  about  the  question-and- 
answer  format  of  the  interim  rule.  The 
first  comment  requested  that  the  Coast 
Guard  republish  the  entire  requirement 
for  ballast  water  management  in  a 
traditional  format.  The  second  comment 
stated  that  the  question-and-answer 
format  is  not  satisfactory  because  many 
of  the  existing  regulations  have  been 
supplemented  and  are  now  simply 
referenced.  The  respondent  offered  as 
an  example  that  although  the 
requirements  in  §  151.2045  are  a 
mixture  of  information  about 
recordkeeping  and  reporting,  the  stated 
topic  question  refers  only  to 
recordkeeping. 

In  response  to  the  first  comment,  the 
Coast  Guard  changed  the  traditional 
format  of  the  rule  for  better  organization 
and  clarity  We  used  many  of  the  plain 
language  techniques  to  write  the  rule. 
These  writing  techniques  are  intended 
to  make  regulations  less  technical  and 
easier  to  follow  and  understand,  and  are 
consistent  with  the  requirements  of  the 
Presidential  Memorandum,  'Plain 
Language  in  Government  Writing"  (63 
FR  318»5.  June  1,  1998).  In  response  to 
the  second  comment,  the  actual 
requirement  for  reporting  is  in 
§  151.2040.  We  feel  that  if  we  were  to 
add  reporting  to  the  heading  of 
§  151.2045.  it  may  cause  confusion. 

We  received  two  comments  about  the 
timing  of  the  effective  date  of  the 
interim  rule  compared  to  the  ending 
date  of  the  comment  period.  One 
respondent  indicated  that  it  would  have 
been  preferable  for  the  Coast  Guard  to 
first  review  the  public  comments  about 
the  interim  rule  before  the  rule  became 
effective.  Another  respondent  urged  the 
Coast  Guard  to  keep  the  rule  in  an 
interim  status  to  gather  at  least  6  months 
of  data  and  experience  for  evaluation 
before  the  final  rule  is  established. 

In  response  to  the  first  comment,  the 
interim  rule  was  developed  based  on  the 
proposed  rule  and  the  numerous 
comments  on  the  proposed  nde.  We  do 
not  believe  that  delaying  the 
implementation  of  the  interim  rule  was 
warranted.  More  importantly,  to  delay 
implementation  of  that  rule  would  not 
have  been  in  the  best  interests  of  the 
general  public.  In  response  to  the 
second  comment,  we  understand  the 
respondents'  concerns.  We  did  wait  to 
obtain  6  months  of  data  and  experience 
before  we  moved  this  regulation  to  final 


rule  status.  We  wanted  to  ensure  that 
any  portions  of  the  regulation  that  had 
been  confusing  to  the  public,  or  that  had 
been  open  to  different  interpretations 
than  we  intended,  were  clarified  for  this 
final  rule  This  preliminan.-  data  showed 
an  extremely  low  compliance  with  the 
reporting  requirement.  One  of  the 
reasons  for  this  may  be  that  the  national 
program  requires  reports  tn  be 
submitted  prior  to  departure  from  the 
first  port  of  call  in  U.S.  waters.  This  is 
inconsistent  with  other  CG  required 
information,  which  must  be  submitted 
prior  to  a  vessel's  arrival  at  a  port  of  call 
in  U.S.  waters.  To  increase  compliance 
with  these  regulations,  develop 
consistency  with  other  CG  programs, 
and  better  monitor  compliance  we  have 
amended  §  151  2040(c)(4)  to  require  that 
the  ballast  water  information  be 
submitted  prior  to  a  vessel's  arrival  at 
their  first  port  of  call  in  US  waters. 

Comments  on  Specific  Sections  of  the 
Rule 

What  Vessels  Does  This  Subpart  Apply 
To  (§151.2005)? 

Eight  comments  discussed 
applicability  to  vessels  Three  of  these 
comments  indicated  that  the 
applicability  section  of  the  interim  rule 
is  not  clear. 

One  comment  noted  that  the  wording 
in  §  151  2005(a)  should  be  changed  and 
made  consistent  with  §  151.2005rb)  One 
comment  indicated  that  the  term, 
"waters  of  the  United  States."  in 
§  151, 2005(a)  is  confusing  and  conflicts 
with  how  it  is  defined  in  33  CFR  2  05- 
30  and  in  §151  2020(a),  The  comment 
stated  that  while  33  CFR  2  05-30  refers 
to  the  territorial  sea  as  extended  to  12- 
nautical  miles  from  the  baseline. 
§  151.2020(a)  appears  to  refer  to  the  200- 
mile  EEZ,  The  comment  suggested  that 
we  remove  the  reference  to  the  "waters 
of  the  United  States"  and  replace  it  with 
"the  EEZ  "  The  Coast  Guard  disagrees; 
in  33  CFR  2  05-30.  navigable  waters  of 
the  U.S.  extend  to  3-nautjcal  miles  from 
the  baseline.  For  this  rule  navigable 
waters  of  the  U.S.  extend  to  12-nautical 
miles  from  the  baseline.  The  phrase/ 
term  "waters  of  the  United  States"  does 
not  appear  in  §  151.2020. 

For  clarification,  we  modified 
§  151.2005(b)  to  include  all  vessels 
equipped  with  ballast  tanks  and  to 
emphasize  that  these  are  additional 
provisions  for  vessels  that  ha\e  operated 
outside  the  EEZ,  However,  the  reference 
in  §  1 51 .2020  of  the  interim  rule  referred 
to  the  ballast  water  that  is  of  concern 
and  not  "Waters  of  the  United  States" 
or  the  "EEZ  '  Please  refer  to  the 
information  under  §  151.2020  of  this 
preamble  for  a  complete  discussion  of 
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this  issue.  We  deleted  §  151.2020  and 
revised  5?  1.51.2035(b)  to  better  convey 
what  we  intended. 

Three  comments  discussed  why 
vessels  that  arc  not  able  to  conduct  open 
ocean  exchanges,  because  of  the  nature 
of  their  voyages,  should  be  e.xempt  from 
the  mandatory  provisions.  One 
c;omment  stated  that  most  vessels 
operating  m  the  Wider  Caribbean  Area 
and  Gulf  of  Mexico  will  find  it  nearly 
impossible  to  take  on  clean  ballast  in 
areas  that  are  both  200  miles  from  land 
and  have  a  depth  of  water  of  2000 
meters  One  comment  notes  that  the 
distance  and  depth  covered  in  the  rule 
only  applies  to  a  small  percent  of  sea 
area  for  the  Ciulf  of  Mexico.  One 
comment  said  that  most  itineraries  of 
cruise  ships  operating  in  this  geographic 
area  do  not  include  the  areas  that  are 
both  200  miles  from  shorelines  and 
2,000  meters  in  depth.  The  comment 
also  noted  that  this  would  mean  that 
most  \essels  would  have  to  travel  200 
miles  out  into  the  .\tlantic  Ocean  and 
back  to  conduct  ballast  water  exchange 
ur  to  take  on  c:lean  ballast  water. 

The  Coast  Guard  understands  the 
concerns  expressed  in  these  comments. 
But.  we  believe  that  reporting  such 
information  is  essential  to  future,  sound 
decision-making.  If  vessels  entering  the 
EEZ  from  the  outside  must  be  diverted 
or  delayed,  therebv,  imposing  economic 
costs  and  increased  fuel  consumption 
and  air  emissions,  such  information  is 
highlv  relevant  and  is  important  to  any 
future  action.  Therefore,  it  should  be 
reported  on  the  Ballast  Water  Reporting 
Form 

Three  comments  discussed  the 
applicability  of  the  regulations  to 
vessels  declaring  "No  Ballast  on  Board 
(NOBOB)."  One  of  these  comments 
questions  whether  a  vessel  that  is  not 
carrying  ballast  onboard,  which  enters 
the  I  .S.  EEZ.  is  expected  to  comply 
with  the  reporting  requirements.  Other 
comments  suggest  that  vessels  with 
ballast  tanks  that  only  contain 
unpumpable  or  residual  ballast  should 
be  exempt  from  the  rule  since  these 
vessels  do  not  pose  an  environmental 
threat  to  U.S.  waters. 

The  answer  to  the  first  comment 
question  is  yes.  Vessels  which  have 
residual  and  unpumpable  ballast 
onboard  must  still  meet  the  reporting 
requirement.  Since  this  area  has  caused 
confusion,  the  Coast  Guard  amended  the 
relevant  sections  of  the  rule 
(«?§  151.2005.  2040.  and  2045  subpart  D) 
to  state  "equipped  with  ballast  tanks"  in 
lieu  of  "earning  ballast  water."  In 
response  to  the  other  comments,  we  do 
not  agree.  NISA  directs  the  Coast  Guard 
to  take  into  account,  when  developing 
the  guidelines,  "ballasting  practices  of 


vessels  that  enter  the  waters  of  the 
United  States  with  no  ballast  onboard." 
There  is  concern  within  the  United 
States  that  vessels  that  declare  NOBOB 
may  still  pose  a  potential  risk  for 
introducing  nonindigenous  species  by 
adding  ballast  into  tanks  containing 
residual  ballast,  including  sediments, 
then  subsequently  discharging  this 
mixture  into  the  receiving  waters.  One 
of  the  first  steps  in  determining  if  there 
is  a  threat  from  these  vessels  is 
identifying  how  many  of  them  are 
declaring  NOBOB  and  finding  out  the 
particulars  about  them  (e.g.,  type,  port 
of  call,  and  point  of  origin). 

Which  Vessels  Are  Exempt  From 
Mandatory  Requirements  (§  151.2010)? 

We  received  16  comments  about 
exemptions  for  certain  vessels  from  the 
mandatory  reporting  requirements. 
Many  of  these  comments  duplicate 
those  discussed  in  the  applicability 
section  of  this  preamble. 

Five  of  the  16  comments  questioned 
the  rationale  for  exempting  crude  oil 
tankers  from  mandatory  reporting  but 
not  exempting  similar  vessels  engaged 
in  coastwise  trade  (e.g.,  chemical  and 
product  tankers).  One  comment 
requested  an  explanation  of  the 
difference  between  a  crude  oil  tanker 
engaged  in  coastwise  trade  and  other 
vessels  engaged  in  coastwise  trade  for 
the  purpose  of  this  regulation.  Several 
respondents  mentioned  whether  the 
Coast  Guard  has  the  authority  to  exempt 
additional  classes  of  vessels. 

A  number  of  the  16  exemption 
comments  requested  an  exemption  for 
vessels  that  may  travel  outside  the  EEZ 
for  brief  periods  or  that  make  repetitive 
voyages  (e.g.,  vessels  engaged  in  liner 
trade,  non-crude-oil  vessels  engaged  in 
coastwise  trade,  passenger  vessels 
trading  between  the  Bahamas  and 
Florida,  and  container  vessels  in  the 
Caribbean  and  Gulf  of  Mexico  trade). 
Many  of  these  comments  also  requested 
flexibility  in  meeting  the  reporting 
requirements.  Suggestions  offered  for 
modified  reporting  by  such  vessels 
include  the  following:  allowing  the 
vessel  to  submit  an  initial  report,  then 
report  by  exception  when  things  change 
significantly:  allowing  the  vessel  to 
submit  a  quarterly  or  annual  report: 
allowing  the  vessel  to  submit  one 
standard  voyage  profile  versus  voyage- 
by-voyage  reports;  and  allowing  a  vessel 
that  doesn't  discharge  any  ballast  to 
simply  state  this  on  the  report. 

Tne  Coast  Guard  acknowledges  the 
concerns  and  suggestions  expressed  in 
these  comments.  We  took  the 
applicability  and  exemptions  in  this 
rule  directly  from  the  Act.  The  intent  of 
the  mandatory-  reporting  and 


recordkeeping  requirements  is  to 
determine  the  ballasting  patterns  of  the 
U.S.,  including  those  of  vessels  that 
declare  NOBOB  but  are  carrying 
residual  ballast  and  sediments  in  their 
tanks.  It  is  essential  for  all  currently 
non-exempt  vessels  to  comply  with  the 
reporting  requirements  so  that  this 
information  will  be  available  for  future 
decision-making.  If  we  do  not  have 
sufficient  reports  to  evaluate  the  success 
of  the  voluntary  program.  NISA  calls  for 
the  Coast  Guard  to  make  BWE  a 
mandatory  program  (16  U,S.C.  4711(0). 
As  it  stands  now,  we  do  not  have 
scientific  and  technological  support  to 
include  exemptions  for  additional 
vessels  or  circumstances  not  specifically 
covered  in  the  Act.  Therefore,  we  do  not 
currently  plan  on  exempting  any 
additional  classes  of  vessels.  We  have 
however  added  section  §  151.2041  to 
allow  for  equivalent  reporting 
procedures  for  vessels  that  conduct 
repetitive  voyages.  The  Coast  Guard 
believes  that  exemption  of  vessels  that 
operate  outside  the  EEZ  would  be 
contrary  to  the  intent  of  NISA.  There  is 
a  growing  concern  in  the  United  States 
over  the  discharge  of  even  domestic 
ballast  water,  so  the  information  from 
the  vessels  referred  to  here  may  be 
essential  in  determining  any  future 
actions. 

One  exemption  comment  suggested 
that  tugs  and  unmanned  barges  be 
exempt  from  the  rule. 

As  indicated  previously,  the  Coast 
Guard  took  the  applicability  and 
exemptions  in  this  rule  directly  from  the 
Act.  To  expand  the  exemptions 
currently  granted  under  NISA,  either  the 
law  would  need  to  be  amended  to 
specifically  grant  additional 
exemptions,  or  the  proposed  exemption 
must  fit  within  a  fair  interpretation  of 
the  existing  Act.  The  Coast  Guard  does 
not  believe  that  any  of  the  exemptions 
proposed  by  the  commenters  meet  this 
criterion.  Therefore,  it  is  important  for 
all  currently  non-exempt  vessels  to 
comply  with  the  reporting  requirement, 
as  this  will  provide  essential 
information  to  aid  future  decision- 
making. For  example,  in  many 
situations,  it  may  be  inherently  unsafe 
to  conduct  an  exchange  of  ballast  by  an 
unmanned  barge.  If  this  situation 
occurs,  it  should  be  reported  on  the 
"Ballast  Water  Reporting  Form"  because 
it  is  important  information  that  would 
be  helpful  in  future  decision-making. 
Alternatively,  if  technology  is 
developed  that  would  be  applicable  to 
barges  and  tugs,  it  is  expected  that  these 
vessels  might  be  able  to  treat  their 
ballast  water,  thereby  eliminating  the 
need  for  ballast  exchange. 
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One  of  the  16  exemption  comments 
mentioned  that  the  term  "same 
location"  referenced  in  §  151.2010(d)  is 
vague  and  could  be  better  defined. 

The  intent  of  §  151.2010(d)  is  to 
exempt  vessels  that  leave  a  berth  in  a 
specific  port,  conduct  a  voyage  that 
takes  them  outside  the  EEZ  (where  thev 
take  on  ballast  to  compensate  for  things 
such  as  the  fuel  burned  and  heavy- 
weather  compensation),  then  return  to 
roughly  the  same  berth  in  the  same  port, 
without  taking  on  any  ballast  other  than 
a  type  that  would  be  acceptable  as  an 
open  ocean  exchange. 

One  exemption  comment  requested 
that  §  151.2010(a)  be  revised  to  read 
"the  master,  operator,  or  person-in- 
charge  of  the  vessel  must  operate,  or 
ensure  the  operation  of.  the  treatment 
system  as  designed." 

Our  intent  is  that  the  treatment 
system  must  be  operated  as  designed 
during  discharges  of  ballast  water  into 
the  United  States.  We  have  amended 
§  151.2010(b)  to  clarif\-  this  point. 

To  What  Ballast  Water  Does  This 
Subpart  Apply  {§  151.2020)? 

We  received  seven  comments  about 
ballast  water  applicability.  These 
comments  indicated  that  this  section  is 
unclear. 

We  agree  with  these  comments.  The 
reference  in  §  151.2020  as  it  appeared  in 
the  interim  rule  referred  to  the  ballast 
water  that  is  taken  on  a  vessel  that 
would  pose  a  greater  risk  to  the 
receiving  environment.  This  is  ballast 
water  most  likely  to  carry  species  that 
can  survive  in  the  waters  of  the  United 
States.  This  includes  any  water  taken  on 
from  a  continental  shelf  or  island 
plateau.  The  reference  in 
§  151.2035(b)(1)  as  it  appeared  in  the 
interim  rule  referred  to  what  waters  are 
acceptable  to  conduct  an  exchange.  To 
clarify  these  differences,  we  deleted 
§  151.2020  and  inserted  into 
§  151.2035(b).  the  statement  "that  was 
taken  on  in  areas  less  than  200  miles 
from  any  shore  or  in  waters  less  than 
2000  meters  deep."  We  have  also 
revised  §  151.2035(b)(1)  for  clarity  and 
consistency. 

What  Definitions  Apply  to  This  Subpart 
(§151.2025)? 

We  received  two  comments  about 
definitions  One  comment  asked  us  to 
define  and  clarify  the  term  "high  seas  ' 
as  it  relates  to  the  EEZ 

"High  seas"  means  the  "parts  of  the 
sea  that  are  not  included  in  the  EEZ,  in 
the  territorial  sea  or  in  the  internal 
waters  of  a  State,  or  in  the  archipelagic 
waters  of  an  archipelagic  State."  We 
have  amended  §  15 J. 201 0(d)  to  clarify 
that  what  was  intended  by  the  referral 


to  high  seas  in  that  section  was  areas 
that  would  be  acceptable  for  open  ocean 
exchange. 

One  comment  asked  us  to  define  what 
a  crude  oil  tanker  is  for  the  purpose  of 
this  rule. 

In  46  use,    crude  oil  tanker"  is 
defined  as  a  tanker  engaged  in  the  trade 
of  carrying  crude  oil. 

Who  Is  Responsible  for  Determining 
When  To  Use  the  Safety  Exemption 
(§151.2030)? 

We  recei\'ed  eight  comments  about 
safety.  The  majority  of  these  comments 
said  that  the  safety  of  the  vessel  and 
crew  must  be  the  number  one 
consideration  in  any  ballast 
management  effort.  One  comment 
thanked  us  for  recognizing  the 
importance  of  safety  and  the  importance 
of  the  master's  role  in  ensuring  safety. 
One  comment  stated  that  the  two 
methods  of  ballast  water  exchange 
defined  in  the  rule  are  not  safe  for 
container  ships,  and  it  requested  that  we 
consider  regulations  that  would 
continue  to  give  the  master  discretion  to 
consider  the  safety  of  the  vessel  before 
performing  deep-sea  ballasting 
operations.  One  comment  explained 
that  a  flow-through  exchange  creates 
safety  concerns  for  operating  persoimel 
on  deck,  who  may  be.  because  of  large 
quantities  of  water  flowing  on  deck, 
subject  to  personal  injury'  by  slips  and 
falls.  Five  comments  noted  that  safetv 
should  be  the  first  consideration  and 
vessel  owners  or  operators  should  not 
be  charged  with  noncompliance  if  the 
reason  for  noncompliance  is  safety  of 
the  vessel  and  its  crew.  Two  of  the  five 
comments  stated  that  if  a  vessel  does 
not  comply  with  the  voluntary 
guidelines  for  safety  reasons,  it  should 
not  be  placed  in  the  noncompliance 
category-.  One  comment  said  that  if  such 
vessels  were  listed  in  the 
noncompliance  category-,  it  would  skew- 
data  toward  mandatory-  requirements  in 
the  future. 

The  Coast  Guard  supports  these 
statements.  We  believe  that  safety  of  the 
vessel,  its  crew,  the  cargo,  and  the 
environment  are  of  paramount 
importance,  and  we  will  continue  to 
focus  on  this  area  in  the  regulations. 
The  Coast  Guard  also  recognizes  that 
ballast  water  exchange  is  not  the 
ultimate  solution  to  reducing  the  influx 
of  organisms  carried  in  ballast  water 
We  understand  that  simply  due  to  the 
nature  of  their  voyage,  many  ships 
cannot  conduct  ballast  exchange.  We 
will  continue  to  encourage  advances  in 
methods  of  treating  ballast  water.  We 
will  consider  applicable  laws, 
regulations,  and  the  consequences  of  a 
treatment  before  we  approve  any 


method.  The  Coast  Guard  encourages 
companies  to  continue  to  researc  h  and 
develop  other  ballast  control  methods. 
In  addition,  the  Coast  Guard  supports 
the  position  that  vessels  that  do  not 
comply  with  the  voluntary-  guidelines 
for  safety  reasons  should  not  be  placed 
in  the  noncompliance  category , 
Therefore,  we  have  taken  the  same 
position  in  this  regard  as  the  Aquatic 
Nuisance  Species  Task  Force  (A.NISTF) 
Effectiveness  Criteria  Committee. 

What  Are  the  \'oluntary  Ballast  Water 
Management  Guidelines  (§151  2035)? 

We  received  twelve  comments 
concerning  voluntary-  ballast-water 
management  guidelines  Three  of  these 
comments  related  to  exemptions  for 
vessels  whose  routes  do  not  take  them 
into  waters  that  are  both  200  miles  from 
land  and  have  a  depth  of  2000  meters. 
You  may  refer  to  the  discussion  under 
§  151.2005  for  the  Coast  Guard's 
response. 

One  of  the  comments  about  the 
voluntary-  guidelines  requested  that  the 
Coast  Guard  reduce  the  depth 
requirement  for  an  acceptable  open 
ocean  exchange  for  the  Gulf  of  Mexico 
because  the  2000-meter  requirement  is 
not  warranted. 

The  Coast  Guard  does  not  plan  to 
change  the  depth  requirement  until 
international  agreement,  based  on  sound 
scientific  evidence,  is  reached.  We 
request  that  affected  vessels  note  on 
their  "Ballast  Water  Reporting  Form" 
estimates  of  the  delay  and  distance  they 
experience  if  they  have  to  divert  to 
accomplish  an  open  ocean  exchange 
This  information  is  essential  to  future 
decision-making 

One  of  the  comments  about  the 
voluntary-  guidelines  stated  that 
§  151  2035  should  specifx  a  minimum 
period  of  time  a  US,  coastwise  vessel 
must  operate  beyond  the  EEZ  before  the 
reporting  requirements  and  ballast 
exchange  provisions  applv 

In  response  to  this  comment,  please 
see  the  discussion  under  §  151.2005. 

One  comment  posed  three  questions 
about  vessels  engaged  in  domestic  trade: 
(1)  Isn't  the  intent  of  the  .^ct  to  stop  the 
introduction  and  spread  of  ANS?  (2) 
What  other  ballast  water  methods  are 
enforceable  on  domestic  trade'  (3)  Will 
these  other  methods  be  enforced? 

The  Coast  Guard  recognizes  the 
importance  of  these  questions.  In 
§  151, 2035(a).  we  have  included 
guidelines  (precautionary  practices)  for 
all  vessels  equipped  with  ballast  tanks 
that  operate  in  waters  of  the  I'nited 
States.  However,  the  Act  doesn't  give 
the  Coast  Guard  the  authority  to  require 
owners  and  operators  of  vessels  engaged 
in  domestic  trade  to  perform  ballast 
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water  management  methods  such  as 
ballast  water  exchange.  Currently  we  are 
encouraging  technological  solutions  for 
the  treatment  of  ballast  water.  We  will 
pursue  implementation  and 
enforcement  of  regulations  regarding  the 
transport  of  aquatic  nuisance  species  by 
ballast  water  to  the  extent  of  the 
authority  granted  to  us  by  Congress. 

One  comment  concerns  precautions 
for  the  quality  of  the  water  used  as 
ballast  water  as  referenced  in 
§  151.2035(a)  and  suggests  that  the  Coast 
Guard  or  other  agency  publish  the  ports 
and  other  locations  that  have  water 
containing  the  noted  harmful  agents. 

The  Coast  Guard  recognizes  that  some 
waters  may  pose  higher  risks  of 
containing  potential  invasive  species 
than  other  waters.  However,  it  has  not 
been  proven  that  any  given  water  body 
is  completely  free  from  risk.  Historical 
patterns  show  that  zebra  mussels  may 
have  been  shipped  for  more  than  50 
years  before  thev  established  a 
sustainable  population  in  the  Great 
Lakes  and  before  they  became  a 
nuisance  species.  Therefore,  we  have 
determmed  that  we  must  proceed  using 
the  premise  that  any  port  may  be  a 
threat. 

Two  comments  discussed  reception 
facilities.  One  of  these  comments  noted 
that  the  definition  of  "adequate  facility" 
is  unclear  The  other  comment  stated 
that  the  Coast  Guard  should  publish  the 
details  of  where  and  when  the  reception 
facilities  mentioned  in  §  151.2035(b)(4) 
are  available  and  what  the  costs  are  for 
using  these  facilities. 

An  approved  or  "adequate  facility" 
would  be  one  that  the  Coast  Guard  has 
accepted  to  be  at  least  as  effective  as 
ballast  water  exchange  in  treating  ballast 
water  to  reduce  the  risk  of  invasive 
species.  The  suggestion  to  publish  the 
mformation  about  any  ballast  water 
reception  facility  that  may  be  approved 
for  the  treatment  of  aquatic  nuisance 
species  in  the  future  is  a  good  one.  This 
tvpe  of  information  would  most  likely 
be  published  through  a  "Local  Notice 
To  Mariners."  which  would  be  included 
in  the  "Coast  Pilot."  as  appropriate. 
However,  the  publication  of  costs  would 
appropriately  be  the  responsibility  of 
the  facility  itself. 

One  comment  regarding  publicly- 
owned  treatment  plants  stated  that  the 
responsibility  to  comply  with  33  CFR 
151.  including  sediment  disposal, 
should  stay  with  the  vessel  operators, 
not  public  ports,  and  the  Coast  Guard 
should  avoid  requiring  port  authorities 
to  employ  publicly-owned  treatment 
plants. 

This  requirement  is  to  ensure  that 
vessel  representatives  are  aware  that 
disposal  of  sediments  within  the  United 


States  must  be  done  per  existing 
regulations  or  laws,  such  as  those  of  the 
Animal  and  Plant  Health  Inspection 
Service.  The  Coast  Guard  did  not  add 
any  regulation  of  sediment  disposal 
within  this  regulation.  We  reaffirmed 
the  existing  requirements  for  the 
disposal  of  soil  brought  into  the  United 
States  that  exist  under  7  CFR  part  330. 

One  comment  stated  that  the  final 
rule  should  require  mandatory  ballast 
water  exchange  in  the  same  vein  as  it 
requires  mandatory  recordkeeping. 

The  Coast  Guard  has  determined  that 
the  regulations  adopted  in  this  rule 
accurately  reflect  the  requirements  of 
the  Act.  Those  regulations  direct  the 
Coast  Guard  to  develop  "Voluntary 
Guidelines.  '  unless  it  is  demonstrated 
after  a  minimum  trial  period  of  2  years 
that  this  level  of  guidelines  does  not 
offer  an  acceptable  level  of  protection 
for  the  waters  of  the  United  States.  The 
Coast  Guard  is  preparing  a  report  on  the 
effectiveness  of  the  voluntary  guidelines 
to  Congress,  which  must  also  precede 
any  mandatory  program.  The  Coast 
Guard  considers  this  regulation  to 
represent  the  most  practical  and 
effective  ballast  water  management 
method  available  at  this  time.  However, 
we  cannot  rule  out  the  possibility  of 
mandatory  BWE  in  the  future. 
Additionally,  we  will  continue  to 
support  and  encourage  the  development 
of  more  efficient  and  effective  methods 
of  protecting  waters  of  the  United  States 
from  non-indigenous  aquatic  nuisance 
species. 

One  comment  recommended  deleting 
the  suggestion  in  §  151.2035(b)(2)  to 
retain  ballast  water  onboard  because  it 
is  not  a  workable  solution. 

We  do  not  agree  with  this  comment. 
Many  vessels  do  retain  ballast  onboard. 
They  shift  ballast  as  needed  to  control 
the  stress  and  stability  of  the  ship.  This 
method  of  ballast  management  is  a 
legitimate  practice  that  reduces  the 
discharge  of  untreated  ballast,  and  we 
will  continue  to  recognize  it  as  such. 

What  Are  the  Mandatory  Requirements 
for  Vessels  Carrying  Ballast  Water  Into 
the  Waters  of  the  United  States  After 
Operating  Beyond  the  EEZ  (§  151.2040)? 

We  received  13  comments  about  the 
mandatory  reporting  requirements. 
Many  of  these  comments  were 
requesting  clarification  of  applicability 
or  requesting  exemptions  from  the 
mandatory  reporting  and  recordkeeping 
of  ballast  water  practices.  They  are 
appropriately  discussed  in  §  151.2005 
and  §151,2010. 

The  Coast  Guard  believes  it  is 
important  for  compliance  to  be  made  as 
efficient  as  possible  for  all  concerned. 
Therefore,  we  have  added  to  §  151.2041 


a  vehicle  for  parties  to  request 
alternative  methods  of  reporting.  As 
previously  discussed,  the  information 
from  all  vessels,  including  those  not 
discharging  ballast,  will  be  essential  to 
make  practical,  enforceable  regulations 
that  accomplish  the  intended  purpose 
and  to  make  sound  recommendations  to 
Congress  for  future  legislative  action. 

One  comment  requested  that  the 
Coast  Guard  clarify  §  151.2045  to  state 
that  the  reporting  requirement  doesn't 
apply  to  operators  on  voyages  in  areas 
less  than  200  miles  from  the  baseline  of 
the  U.S. 

This  comment  appeared  to 
misinterpret  that  the  reporting 
requirement  is  triggered  by  the  fact  that 
a  vessel  has  operated  beyond  the  EEZ. 
We  apologize  for  any  confusion  that 
may  have  been  caused  by  our  discussion 
on  page  26676  in  the  preamble  of  the 
interim  rule.  We  used  the  phrase 
"generally  200  miles  seaward  of  the 
baseline,"  however,  we  did  not 
emphasize  it  throughout  the  example. 
While  the  seaward  boundary  of  the  EEZ 
is  200  miles  from  the  baseline  in  much 
of  the  United  States,  there  are  areas 
where  it  differs.  Such  areas  include 
portions  of  Florida.  New  England. 
Southern  California,  Texas.  Alaska  and 
Washington  State,  where  the  EEZ  limit 
is  less  than  200  miles  from  the  baseline. 
The  Act  tasks  the  Coast  Guard  with 
specific  responsibilities  for  "a  vessel 
that  is  carrying  ballast  water  into  the 
waters  of  the  United  States  after 
operating  beyond  the  Exclusive 
Economic  Zone."  To  effectively  fulfill 
these  responsibilities  and  make  sound 
decisions  for  further  action,  we  must 
gather  the  information  for  all  vessels 
entering  the  waters  of  the  US.  after 
operating  beyond  the  EEZ,  including 
those  vessels  declaring  NOBOB,  which 
contain  residual  and  unpumpable 
ballast. 

Two  comments  indicate  that  the 
requirements  for  remitting  the  report 
appear  burdensome  for  the  master  of  the 
vessel.  One  respondent  says  that  it 
would  be  easier  for  the  vessel's  captain 
to  send  information  to  the  nearest  Coast 
Guard  office  24  hours  before  the  vessel 
arrives  in  a  particular  port.  Then  the 
Coast  Guard  office  could  send  the 
information  to  the  National  Ballast 
Water  Information  Clearinghouse  (NBIC) 
or  appropriate  Captain  of  the  Port.  We 
agree  that  it  may  be  easier  for  the  vessel 
master  to  submit  the  required 
information  prior  to  entry  in  U.S.  waters 
as  this  would  be  consistent  with  other 
Coast  Guard  programs  and  activities. 
Therefore,  we  are  amending  paragraph 
151.2040(c)(4)  to  require  vessels 
entering  a  U.S.  port  to  submit  the 
required  ballast  water  management 
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practices  information  before  the  vessel 
arrives  at  the  first  port  of  call  in  the 
waters  of  the  United  States.  However, 
we  disagree  that  it  would  be  easier  to 
submit  the  report  to  the  local  Coast 
Guard  office.  We  believe  a  centralized 
location  that  all  reports  are  sent  to 
creates  less  burden  to  all  parties  then 
creating  "middle  men"  to  obtain  and 
forward  the  reports.  For  the  majority  of 
the  United  States,  the  report  can  be 
mailed,  faxed,  or  transmitted 
electronically  to  the  NBIC.  It  mav  be 
sent  by  the  master,  owner,  operator, 
agent,  or  person-in-charge  of  a  vessel 
The  only  areas  in  which  there  is  no 
need  to  submit  the  ballast  water 
information  to  the  centralized  location 
(NBIC)  are  those  areas  that  had  existing 
programs  prior  to  the  development  of  a 
national  program.  Vessels  in  those  areas, 
the  Great  Lakes  and  Hudson  River  north 
of  the  George  Washington  Bridge,  where 
ballast  meuiagement  practices  are 
mandatory,  report  directly  to  the 
appropriate  Captain  of  the  Port  24  hours 
prior  to  entrv  bv  the  means  detailed  in 
§  151.2040(c)(1),  (c)(2).  and  (c)(3). 

What  Are  the  Mandatory  Recordkeeping 
Requirements  (§  151.2045)? 

The  comments  on  §  151.2045 
duplicate  the  comments  already 
discussed  in  this  preamble. 

What  Methods  Are  Used  To  Monitor 
Compliance  With  This  Subpart 
(§151,2050)? 

We  received  three  comments  about 
this  section  of  the  rule. 

One  comment  indicated  that  the  final 
rule  should  adequately  describe  the 
sampling  procedures  that  the  Coast 
Guard  will  use  to  monitor  compliance 
as  required  by  the  Act. 

Current  sampling  procedures  are 
appropriately  described  in  the  Coast 
Guard  "Navigation  and  Inspection 
Circular  "  08-99  (NVIC  08-99).  You  may 
view  this  NVIC  at  http://www.uscg.mir/ 
hq/g-m/nvic/8-99/n8-99.pdf. 

One  comment  stated  that  the  Coast 
Guard  cannot  make  a  sound  and 
supportable  recommendation  to 
Congress  at  the  end  of  the  "voluntary  " 
period  based  only  on  results  from  a 
verification  test  that  all  parties  agree  is 
inadequate.  Another  comment  urged  the 
Coast  Guard  to  increase  its  focus  on 
substantial  testing  so  that  an  adequate 
verification  test  can  be  released  as  soon 
as  possible. 

The  Coast  Guard  is  using  multiple 
means  to  verify  compliance  with  the 
voluntary  ballast  water  management. 
These  means  include  a  statistically 
significant  number  of  Coast  Guard 
boardings  to  determine  the  validity  of 
reports  that  were  submitted  to  the  NBIC. 


a  comparison  of  reports  received  with 
the  number  of  vessel  arrivals  as 
determined  by  the  Maritime 
Administration,  and  spot-check.«  of  the 
salinity  of  ballast  water  carried  on 
vessels  that  are  boarded.  While  we  are 
actively  pursuing  more  definitive 
physical,  biological,  and  chemical 
parameters  to  definitively  verify  that 
open  ocean  exchange  has  been 
conducted,  salinity  will  likely  remain  as 
an  effective  screening  parameter  to 
show  when  one  was  not  conducted. 

What  Must  Each  Application  for 
Approval  of  an  Alternative  Compliance 
Technology  Contain  (§  151.2060)? 

The  Coast  Guard  received  two 
comments  about  this  section  of  the  rule. 
One  comment  noted  that  there  is  a  need 
for  a  clearly  defined  approval  process 
for  new  compliance  technology  that 
should  follow  internationally  agreed- 
upon  standards.  A  second  respondent 
urged  the  ANS  Task  Force  to  give 
sufficient  attention  to  the  development 
of  this  approval  process 

The  Coast  Guard  is  currently  working 
with  Agencies  of  the  ANSTF  to  develop 
publishable  standards  and  protocols  for 
acceptance.  In  the  interim,  approval  will 
be  on  a  case-by-case  basis  through 
Commandant  (G-MSO-4), 

What  Is  the  Standard  of  Adequate 
Compliance  Determined  bv  the  ANSTF 
for  This  Subpart  (§  151.2065)? 

One  comment  urged  the  ANS  Task 
Force  to  give  sufficient  attention  to  the 
development  of  the  criteria  to  measure 
alternative  compliance  methods 
Another  comment  said  that  by  not 
having  effectiveness  criteria  available  at 
the  onset  of  the  evaluation,  it  is 
unknown  if  compliance  with  the 
voluntary  guidelines  will  be  sufficient 
to  prevent  the  need  for  mandatorv 
provisions,  This,  therefore,  places  vessel 
owTiers  and  operators  at  a  significant 
disadvantage  in  making  informed 
decisions  regarding  research, 
investment,  and  alternative  compliance 
measures 

We  respect  this  opinion.  However,  we 
feel  that  delay  of  the  rulemaking  while 
awaiting  the  Aquatic  Nuisance  Species 
Task  Force's  report  of  adequate 
compliance  would  not  be  in  the  best 
interests  of  the  general  public  We  have 
informed  the  ANSTF  of  our  concerns 
and  the  paramount  importance  of 
providing  these  criteria 

Appendix  to  Subpart  D  of  Part  151 — 
Ballast  Water  Reporting  Form 

The  Coast  Guard  received  eight 
comments  about  the  "Ballast  Water 
Reporting  Form  '  Most  of  the  comments 
expressed  concern  that  the  form  is  too 


detailed  in  scope,  and  the  information 
requested  is  not  needed  or  i.<-  duplicative 
of  what  is  already  carried  onboard  the 
vessel  Several  comments  recommended 
that  an  abridged  report  along  with 
existing  information  carried  onboard  the 
vessel  be  accepied  as  an  alternative.  One 
comment  requested  that  the  Coast  Guard 
simplify  the  form  in  future  revisions 
Tne  Coast  Guard  will  not  currentlv 
make  any  changes  to  the  form  published 
in  the  interim  rule.  At  this  stage  of  the 
program,  all  the  information  that  is 
required  is  considered  essential  to  make 
sound  decisions.  We  have,  however, 
added  provisions  within  this  rule  to 
allow  for  equivalent  means  of  reporting 
(§151  2041) 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  bv  the 
Office  of  Management  and  Budget 
(OMB)  under  that  order  It  is  not 
significant  under  the  regulator)-  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979), 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulator*- 
Evaluation  under  paragraph  lOe  of  the 
regulatory-  policies  and  procedures  of 
DOT  is  unnecessary. 

Summary  of  Costs 

The  rule  will  cost  industry-  the  time 
and  resources  it  will  take  to  submit  the 
paperwork  required  by  this  rule  A 
vessel's  officer  is  likely  to  be  the  person 
tasked  with  completing  the  report,  so 
we  based  our  (revised)  estimate  on  the 
current  annual  salary  for  a  third  mate  on 
a  U.S.  merchant  vessel  We  accounted 
for  overtime/the  possibility  of  higher- 
salaried  officers  completing  some 
reports,  and  included  administrative 
costs  (S9  per  report  for  photocopying, 
etc.).  We  calculated  that  it  will  cost 
approximately  S60  to  submit  each 
report  The  following  equation 
illustrates  the  calculation: 
Si 5 1.464  -  2,080  hours  x  .67  hours  + 
$9=S60 

We  used  the  US  Coast  Guard  Marine 
Safety  Management  System  (MSMS)  to 
determine  that  this  rule  will  apply  to 
30,877  vessel  transits  (this  includes 
transits  on  the  Great  Lakes)  We 
multiplied  the  cost  of  each  report  (S60) 
by  the  number  of  \  essel  arrivals  from 
outside  the  EEZ  (30,877)  to  get  a  total 
annual  cost  of  Si. 852. 620  The 
following  equation  illustrates  the 
calculation: 


! 
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S60  >•  30,877=51.852.620 

The  rule  will  cost  the  Federal 
government  the  time  it  will  take  Coast 
Guard  personnt-l  to  re\i(>w  liallast  water 
management  record  infnrniatioii.  The 
Coast  Guard  will  add  30  E-5  billets  to 
\erih-  compliance  and  collect  the 
information  this  rule  will  require, 
('timm  indant  Instruction  7310. lE  states 
that  the  hourly  ccjst  for  an  E-1  to  E-5 
range  billet  is  S15  per  hour.  This 
translates  to  a  vearlv  cost  of  531,200  per 
billet  (2080  x  Sl.'5=S31.200).  Therefore, 
the  cost  of  30  billets  will  equal  S93b.000 
(531.200  X  30=5936.000).  We  estimate 
that  the  total  cost  to  the  Coast  Guard  to 
collec  t  and  send  the  appropriate 
paperwork  to  the  National  Ballast  Water 
Information  Clearinghouse  (NBIC)  is 
575.000.  The  total  annual  cost  was 
calculated  as  illustrated  in  the  following 
equation: 

30  Ibilletsj  X  52.500  (administrative 
costs|=S75.()()() 
The  Coast  Guard  will  also  allocate 
5450.000  per  year  to  the  NBIC.  The 
MBIC  will  provide  analysis,  synthesis, 
and  interpretation  of  data  collected 
under  the  Act.  Therefore,  the  total 
government  cost  of  this  rule  is 
51.31 1.000  annually.  The  total 
government  cost  was  calculated  as 
illustrated  in  the  following  equation: 
54 3 H. 000  *  5450.000  * 
575. 000  =  51. 46 1,000 

Summary  of  Benefits 

This  rule  is  the  next  step  in  an 
ongoing  effort  to  reduce  the  numbers  of 
nun-indigenous  species  invading  the 
waters  of  the  1,'nited  States. 

.According  to  the  U.S.  Congress"  Office 
of  Technology  Assessment.  "Harmful 
Non-Indigenous  Species  in  the  United 
States.  ■  the  economic  impact  on  the 
I'nited  States  from  introductions  of  non- 
indigenous  species  has  exceeded  several 
billion  dollars  through — 

•  Efforts  to  prevent  and  reduce 
further  infestations; 

•  Repairs  of  damage  to  various 
infrastructures,  and 

•  Lost  revenues 

For  example,  the  Great  Lakes  Fisherv 
Commission  estimates  the  European 
Ruffe,  a  fish  that  entered  the  Great  Lakes 
via  expelled  ballast  water  in  the  earlv 
1980's.  could  (  ause  annual  losses  of  S90 
million  if  it  is  not  controlled. 

As  international  maritime  trade 
continues  to  expand,  the  economic 
impact  of  non-indigenous  species 
invasions  w  ill  continue  to  inc:rease.  This 
increase  may  necessitate  more  extensive 
long-term  control  efforts,  including 
improving  ballast-water  management 
practices.  The  reporting  requirements  in 
this  rule  will  allow  the  Coast  Guard  to 


receive  the  information  we  need  to 
make  decisions  on  what  measures  may 
be  required  in  the  future  to  help  solve 
the  aquatic  nuisance  species  problem. 

Impact  on  Small  Entities 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  we  considered  whether  this 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities."  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  rule  applies  to  any  vessel  with 
ballast  tanks  entering  the  waters  of  the 
united  States  after  operating  beyond  the 
EEZ.  Vessels  engaged  in  coastwise  trade 
(within  the  EEZl  and  passenger  vessels 
equipped  with  treatment  systems 
designed  to  eliminate  aquatic  species  in 
their  ballast  tanks  will  be  exempt  from 
the  mandatory  provisions  of  the  rule. 
The  rule  requires  vessel  operators  to 
report  their  ballast  water  management 
efforts.  We  estimate  that  each  report  will 
cost  the  vessel  operator  560.  This  sum 
is  very  low  on  an  absolute  dollar  basis. 
We  believe  that  it  will  account  for  a  very 
low  percentage  of  the  operating  costs  of 
even  the  smallest  commercial  vessel 
operations.  For  this  reason,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  offers  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Mary  Pat  McKeown.  Project 
Manager,  Office  of  Operating  and 
Environmental  Standards  (G— MSO)  at 
202-267-0500. 

The  Small  Business  and  Agriculture 
Regulatory  Enfor{;ement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-888- 
REG-FAIR  (1-888-734-3247). 


Collection  of  Infonnation 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  require  the  Office  of  Management 
and  Budget  (OMB)  to  review  each  rule 
that  contains  a  coUection-of- 
information.  The  Office  of  Management 
and  Budget  must  determine  if  the 
practical  value  of  the  information  is 
worth  the  burden  of  collecting  the 
information  Collection-of-information 
rf?quirements  include  reporting, 
recordkeeping,  notification,  monitoring, 
posting,  labeling,  and  other,  similar 
requirements. 

This  rulemaking  will  require  the 
owner  or  operator  of  a  vessel  with 
ballast  tanks,  entering  the  waters  of  the 
United  States  from  outside  the  EEZ.  to 
submit  paperwork  to  the  Coast  Guard. 
The  paperwork  will  document  the 
owner's  or  operator's  ballast  water 
management  practices.  The  provisions 
of  the  Act  require  the  Coast  Guard,  in 
consultation  and  cooperation  with  the 
Aquatic  Nuisance  Species  Task  Force 
and  the  Smithsonian  Institution 
Environmental  Research  Center,  to 
develop  and  maintain  the  NBIC.  The 
purpose  of  the  NBIC  is  to  determine  the 
patterns  of  ballast  water  delivery  and 
management  in  the  waters  of  the  United 
States.  The  information  obtained  from 
the  mandatory  reports  that  owners  and 
operators  must  submit  will  be  entered 
into  a  database  at  the  NBIC.  This  rule 
requires  submission  of  the  following 
information: 

•  Vessel  type,  owner  or  operator, 
gross  tonnage,  call  sign,  and  Port  of 
Registry  (Flag). 

•  Port  of  arrival,  vessel  agent,  last 
port  and  country  of  call,  and  next  port 
and  country  of  call. 

•  Total  ballast  water  capacity,  total 
volume  of  ballast  water  onboard,  total 
number  ballast  water  tanks,  and  total 
number  of  ballast  water  tanks  in  ballast. 

•  Total  number  of  ballast  tanks/holds 
that  are  to  be  discharged  into  the  waters 
of  the  United  States  or  at  a  reception 
facility,  the  number  of  tanks  that  were 
exchanged  or  treated  using  an 
alternative  method  of  compliance,  type 
of  alternative  compliance  method,  if 
used  for  treatment,  whether  the  vessel 
has  a  ballast  water  management  plan 
and  IMO  guidelines  onboard,  and 
whether  the  ballast  water  management 
plan  was  used. 

•  Origin  of  ballast  water — this 
includes  date(s),  location(s),  volume(s). 
and  temperature(s)  (if  a  tank  has  been 
exchanged,  this  is  the  ballast  water  that 
was  taken  on  in  port  and  then  replaced 
during  the  exchange), 

•  For  any  ballast  water  exchanged  or 
treated,  date(s).  location(s),  volume(s). 
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method,  thoroughness  (percentage 
exchanged  if  exchange  conducted),  sea 
height  at  time  of  exchange  if  exchange 
conducted. 

•  Expected  date,  location,  volume, 
and  salinity  of  any  ballast  water  to  be 
discharged  into  the  waters  of  the  United 
States  or  at  a  reception  facilitv. 

•  Location  of  the  facility  used  for 
disposal  of  sediment  carried  into  the 
waters  of  the  L'nited  States,  if  sediment 
is  to  be  discharged  within  the 
jurisdiction  of  the  United  States. 

If  we  did  not  require  owners  or 
operators  to  provide  this  information,  it 
would  be  impossible  to  produce  the 
studies  and  congressional  reports  on 
ballast  water  management  patterns  that 
the  provisions  of  the  Act  require. 

Tne  Coast  Guard  will  use  the 
information  to — 

•  Ensure  that  an  owner  or  operator 
has  complied  with  the  ballast  water 
management  regulations;  and 

•  Assess  the  rate  of  compliance  with 
the  voluntary  guidelines  listed  in  the 
rule. 

As  stated  under  the  Regulator\ 
Evaluation  section  of  this  document,  the 
vessel's  officer  is  likely  to  be  the  person 
tasked  with  completing  the  report,  so 
we  based  our  revised  cost  estimate  on 
the  current  annual  salary  for  a  third 
mate  on  a  U.S.  merchant  vessel. 
Overtime,  the  possibility  of  more  senior 
officers  completing  the  report,  and 
administrative  costs  were  taken  into 
account.  We  calculated  that  it  will  cost 
560  to  submit  each  report.  We  used  the 
U.S.  Coast  Guard  Marine  Safetv 
Management  System  to  determine  that 
this  rule  will  apply  to  30.877  vessel 
transits  (this  includes  transits  on  the 
Great  Lakes).  We  multiplied  the  cost  of 
each  report  (560)  by  the  number  of 
vessel  arrivals  from  outside  the  EEZ 
(30.877)  to  get  a  total  annual  cost  of 
51.852.620.  In  the  interim  rule  the 
annual  burden  hours  on  industrv  of 
20.585  and  the  cumulative  burden  for  3 
years  of  61.755  hours  were  not  correct. 
The  correct  annual  burden  on  industry' 
will  be  20.688  hours  per  year,  and  the 
cumulative  burden  for  3  years  is  62,064 
hours. 

The  title  and  description  of  the 
information  collection,  a  description  of 
the  respondents,  and  an  estimate  of  the 
total  annual  burden  follow.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 

Title:  Implementation  of  the  National 
Invasive  Species  Act  of  1996  (NISA) 

Suinman-  of  Collection  of 
Information:  This  njle  contains 
collection-of-information  requirements 


in  the  following  sections:  §§  151.2040 
and  151.2045. 

Need  for  Information:  This  rule  will 
require  owners  or  operators  of  each 
vessel  with  ballast  water  tanks,  who 
enter  the  United  States  after  operating 
outside  the  EEZ,  to  provide  to  the  U.S. 
Coast  Guard  information  regarding 
ballast  water  management  practices. 

Proposed  Use  of  Information:  The 
information  is  needed  to  ensure  that  the 
mandatory  ballast  water  ipanagement 
regulations  are  complied  with  prior  to 
allowing  the  vessel  to  enter  U.S.  ports, 
and  to  assess  the  effectiveness  of  the 
voluntary  guidelines.  The  infonnation 
will  be  used  by  the  Coast  Guard 
Headquarters  staff  and  researchers  from 
both  private  and  other  governmental 
agencies  to  assess  the  effectiveness  of 
voluntary  ballast-water  management 
guidelines  for  vessels  with  ballast  tanks 
that  enter  U.S.  waters  after  operating 
outside  the  EEZ,  The  information  will 
be  provided  to  Congress  on  a  regular 
basis  as  required  by  the  Act. 

Description  of  the  Respondents:  Any 
vessel  (owner  or  operator)  with  ballast 
tanks  entering  U.S.  waters  after 
operating  outside  the  EEZ. 

Xumber  of  Respondents:  30.877 
vessel  entries. 

Frequency  of  Response:  Whenever  a 
vessel  w  ith  ballast  tanks  enters  the 
United  States  after  operating  outside  the 
EEZ. 

Burden  of  Response:  40  minutes  per 
respondent. 

Estimated  Total  Annual  Burden: 
20.688  hours. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copv  of 
this  rule  to  OMB  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection  The  approval 
for  the  Ballast  Water  Reporting  Form, 
and  the  corresponding  OMB  Control 
Number  2115-0598.  expires  on  August 
31, 2002. 

You  are  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates 

Title  11  of  the  Unfunded  N^andates 
Reform  Act  of  1995  (UMRA)  [Pub  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 


regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  The  Unfunded  Mandates  Reform 
Act  requires  a  WTitten  statement  of 
economic  and  regulatory  alternatives  for 
rules  that  contain  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty  imposed  on 
any  State,  local,  or  tribal  government,  or 
the  private  sector.  If  anv  Federal 
mandate  causes  those  entities  to  spend, 
in  the  aggregate.  5100  million  or  more 
in  any  one  year,  the  UMRA  analvsis  is 
required.  This  rule  will  not  impose 
Federal  mandates  on  anv  State,  local,  or 
tribal  governments,  or  the  private  sector. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630. 
Governmental  Actions  and  Interference 
with  Constitutionallv  Protected  Property 
Rights. 

Civil  lusticp  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.G. 

13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significant  1\  Affect  Energy  Supplv. 
Distribution,  or  Use  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  'significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  tbe  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
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Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 
'  The  Coast  Guard  is  establishing 
voluntary'  guidelines  for  all  vessels 
equipped  with  ballast  tanks  that  operate 
in  waters  of  the  L  nited  States.  The  Coast 
(luard  is  also  establishing  additional 
voluntary  ballast  water  management 
guidelines  and  mandatory  reporting 
requirements  for  all  vessels  carrying 
ballast  water  into  th*;  waters  of  the 
United  States  after  operating  beyond  the 
EEZ.  These  reporting  requirements  are 
intended  to  monitor  the  level  of 
participation  by  vessels  in  the  voluntary 
national  guidelines  program.  If 
participation  levels  in  this  program  are 
inadequate,  the  .Act  requires  the 
Secretary-  of  Transportation  to  mandate 
the  ballast  water  management 
guidelines.  CDnce  reported,  the 
information  will  be  used  to  develop  and 
maintain  a  ballast  water  information 
c:learinghouse,  which  will  monitor  the 
effectiveness  of  the  program  and 
identify'  future  needs  for  better 
protecting  domestic  waters  from  the 
introduction  of  invasive  species. 

The  Coast  Guard  has  considered  the 
implications  of  the  (Coastal  Zone 
Management  Act  (16  U.S.C.  1451.  et 
seq  )  with  regard  to  this  rulemaking. 
Under  this  Act,  the  Coast  Guard  must 
determine  whether  the  activities 
proposed  by  it  are  consistent  with 
activities  covered  by  a  federally 
approved  coastal  zone  management  plan 
for  each  State,  which  may  be  affected  by 
this  federal  action.  A  listing  of  the  29 
States  and  Territories  with  federally 
approved  coastal  zone  management 
plans  can  be  found  in  Appendix  B  of  the 
Environmental  .Assessment  for  this 
rulemaking. 

The  Coast  Guard  has  determined  that 
voluntarv  ballast  water  management 
guidelines  and  mandatory  reporting 
requirement,  will  have  no  effect  on  the 
coastal  zones  of  the  listed  States  and 
Territories.  In  addition,  the  Coast  Guard 
found  the  regulations  in  the  interim  rule 
were  consistent,  to  the  maximum  extent 
practicable,  with  the  enforceable 
policies  of  the  federallv  approved 
coastal  zone  management  plan  and 
submitted  a  consistency  determination 


to  that  effect.  The  State  Administrator's 
for  each  listed  State  and  Territory  with 
coastal  zone  management  plans 
responded,  concurring  with  the  Coast 
Guard  consistency  determination  that 
implementing  voluntary  guidelines  for 
ballast  water  management  and 
mandatory  reporting  requirement  would 
be  consistent  with  their  respective 
coastal  zone  management  plans. 

Seven  comments  on  the  interim  rule 
specifically  addressed  items  in  the 
Environmental  Assessment.  Several 
comments  mentioned  that  the 
assessment  should  have  considered  and 
discussed  mandatory  ballast  water 
exchange  as  an  alternative  means  of 
controlling  the  spread  of  ANS. 

The  Coast  Guard  agrees  with  this 
comment  and  has  added  mandatory 
ballast  water  exchange  to  the  list  of 
alternatives  evaluated  in  the 
Environmental  Assessment. 

One  comment  recommended  that  if 
we  do  not  address  mandatory  ballast 
water  exchange,  we  should  consult  with 
the  U.S.  Fish  and  Wildlife  Service  and 
the  National  Marine  Fisheries  Service 
under  section  7  of  the  Endangered 
Species  Act  (16  U.S.C.  1531.  et  seq). 
Then,  we  should  publish  the  results  of 
these  consultations  in  the  final  rule. 

The  Coast  Guard  provided  the  U.S. 
Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  with 
a  copy  of  the  rule  and  its  environmental 
assessment  of  the  rule.  This  information 
initiated  an  informal  Section  7 
consultation  per  the  Endangered 
Species  Act  (16  U.S.C.  1531,  et  seq.). 
which  resulted  in  both  agencies 
concurring  with  the  Coast  Guard's 
assessment  that  this  rule  will  not 
significantly  impact  listed  species  or 
their  critical  habitats. 

Another  comment  indicated  that  all 
treatment  approaches  should  be 
assessed  by  the  same  performance 
standards  and  the  assessment  should  be 
written  to  reflect  consistency. 

The  Coast  Guard  assessed  the 
alternative  ballast  water  management 
methods  that  are  being  considered  for 
approval  to  determine  if  they  met  the 
need  and  purpose  of  the  proposed 
action  as  defined  in  the  environmental 
assessment. 

One  comment  indicated  that  the 
evaluation  of  alternative  solutions  to 
ballast  water  exchange  must  be  based  on 
scientific,  objective  evaluations,  and 
they  must  be  compared  to  defensible 
standards  of  effectiveness  for  controlling 
the  invasion  and  spread  of  ANS. 

The  Environmental  Assessment  for 
this  rulemaking  addressed  the 
environmental  considerations  required 
under  the  National  Environmental 
Policy  Act  (NEPA)  and  the  Coast 


Guard's  NEPA  procedures  and 
policies — as  specified  in,  "National 
Enviromnental  Policy  Act: 
Implementing  Procedures  and  Policy  for 
Considering  Environmental  Impacts" 
COMDTINST  Ml 6475. IC.  The 
Environmental  Assessment  discussed 
the  effects  of  implementing  voluntary 
ballast  water  management  guidelines 
and  mandatory  reporting  versus  taking  a 
no-action  alternative  and  not 
implementing  voluntary  guidelines  and 
mandatory  reporting.  Therefore,  the 
regulations  to  implement  provisions  of 
the  Act  concerning  ballast  water  control, 
when  using  voluntary  guidelines  for 
ballast  water  management  and 
mandatory  reporting  requirements,  will 
not  have  a  significant  impact  on  the 
environment. 

List  of  Subjects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  151  subparts  C  and  D  as 
follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 


Subpart  C — Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  the  Great  Lakes  and  Hudson  River 

1.  The  authority  citation  for  part  151 
subpart  C  continues  to  read  as  follows: 

Authority:  16  U.S.C.  4711:  49  CFR  1.46. 

2.  Amend  §  151.1510  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  151 .1510    Ballast  water  management 

(a)  The  master  of  each  vessel  subject 
to  this  subpart  shall  employ  one  of  the 
following  ballast  water  management 
practices; 

(1)  Carry  out  an  exchange  of  ballast 
water  on  the  waters  beyond  the  EEZ. 
from  an  area  more  than  200  nautical 
miles  from  any  shore,  and  in  waters 
more  than  2,000  meters  (6.560  feet. 
1,093  fathoms)  deep,  prior  to  entry  into 
the  Snell  Lock,  at  Massena,  New  York, 
or  prior  to  navigating  on  the  Hudson 
River,  north  of  the  George  Washington 
Bridge,  such  that,  at  the  conclusion  of 
the  exchange,  any  tank  from  which 
ballast  water  will  be  discharged 
contains  water  with  a  minimum  salinity 
level  of  30  parts  per  thousand. 
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3.  Amend  §151.1516  by  revising 
paragraph  (a)  introductorv^  text  to  read 
as  follows: 

§151.1516    Compliance  monitoring. 

(a)  The  master  of  each  vessel  subject 
to  this  subpart  shall  provide,  as  detailed 
in  §  151.2040.  the  following 
information,  in  written  form,  to  the 
COTP: 


Subpart  D— Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  Waters  of  the  United  States 

4.  The  authority  citation  for  part  151 
subpart  D  continues  to  read  as  follows: 

Authority:  16  U.S.C.  4711;  49  CFR  1.46 

5.  Amend  §  151.2005  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1 51 .2005    To  which  vessels  does  this 
subpart  apply? 

***** 

(b)  In  addition.  §§  151.2035Cb) 
through  151.2065  apply  to  all  vessels. 
U.S.  and  foreign,  equipped  with  ballast 
tanks,  that  enter  the  waters  of  the 
United  States  after  operating  beyond  the 
Exclusive  Economic  Zone,  except  those 
vessels  exempted  in  §  151.2010  and 
§151.2015. 

6.  Amend  §151.2010  by  revising 
paragraphs  (b)  and  (dj  to  read  as 
follows: 

§  1 51 .201 0    Which  vessels  are  exempt  from 
the  mandatory  requirements? 

***** 

(b)  A  passenger  vessel  equipped  with 
a  functioning  treatment  system  designed 
to  kill  aquatic  organisms  in  the  ballast 
water.  The  treatment  system  must  be 
utilized  for  ballast  water  discharged  into 
the  waters  of  the  United  States  and  it 
must  operate  as  designed. 
***** 

(d)  A  vessel  that  will  discharge  ballast 
water  or  sediments  only  at  the  same 
location  where  the  ballast  water  or 
sediments  originated.  The  ballast  water 
or  sediments  must  not  mix  with  ballast 
water  or  sediments  other  than  those 
taken  on  in  areas  more  than  200  nautical 
miles  from  any  shore  and  in  waters 
more  than  2.000  meters  (6.560  feet. 
1.093  fathoms)  deep. 

§151.2020    [Removed] 

7.  Remove  §151.2020. 

8.  .\mend  §  151.2035  by  revising 
paragraph  [b)  (1)  to  read  as  follows: 

§  1 51  ^35    What  are  the  voluntary  ballast 
water  management  guidelines? 


(b)  In  addition  to  the  provisions  of 

§  151.2035(a).  you  (the  master,  operator, 
or  person-in-cbarge  of  a  vessel)  are 
requested  to  employ  at  least  one  of  the 
following  ballast  water  management 
practices,  if  you  carr\-  ballast  water,  that 
was  taken  on  in  areas  less  than  200 
nautical  miles  from  any  shore  or  in 
waters  less  than  2000  meters  deep,  into 
the  waters  of  the  United  States  after 
operating  beyond  the  EEZ; 

(1)  Exchange  ballast  water  on  the 
waters  beyond  the  EEZ.  from  an  area 
more  than  200  nautical  miles  from  anv 
shore,  and  in  waters  more  than  2.000 
meters  (6.560  feet.  1,093  fathoms)  deep, 
before  entering  waters  of  the  United 
States. 
***** 

9  Amend  §  151.2040  by  revising  the 
section  heading  and  paragraphs  (c)(1). 
(c)(2).  and  (c)(4)(ii);  and  by  adding 
§  151.2040(c)(4)(iv)  to  read  as  follows: 

§  1 51 .2040    What  are  the  mandatory 
requirements  for  vessels  equipped  with 
ballast  tanks  that  enter  the  waters  of  the 
United  States  after  operating  t}eyond  the 
Exclusive  Economic  Zone  (EEZ)? 
*         *         «         •         • 

(c)  The  master,  owner,  operator,  agent, 
or  person-in-charge  of  a  vessel  entering 
the  waters  of  the  United  States  after 
operating  beyond  the  EEZ.  unless 
specifically  exempted  by  §§  151.2010  or 
151.2015.  must  provide  the  information 
required  by  §  151.2045  in  electronic  or 
written  form  to  the  Commandant.  U.S. 
Coast  Guard  or  the  appropriate  COTP  as 
follows: 

(1)  For  a  United  States  or  Canadian 
Flag  vessel  bound  for  the  Great  Lakes. 
You  must  fax  the  required  information 
to  the  COTP  Buffalo.  Massena 
Detachment  (315-764-3283).  at  least  24 
hours  before  the  vessel  arrives  in 
Montreal.  Quebec. 

(2)  For  a  foreign  flagged  vessel  bound 
for  the  Great  Lakes.  You  must — 

(i)  Fax  the  required  information  to  the 
COTP  Buffalo.  Massena  Detachment 
(315-764-3283),  at  least  24  hours  before 
the  vessel  arrives  in  Montreal.  Quebec: 
or 

(ii)  Complete  the  ballast  water 
information  section  of  the  St.  LawTence 
Seaway  required  "Pre-entry  Information 
from  Foreign  Flagged  Vessels  Form" 
and  submit  it  in  accordance  with  the 
applicable  Seawav  Notice. 

(3)*    *    * 

(4)  For  a  vessel  not  addressed  in 
paragraphs  (c)(1).  (c)(2).  and  (c)(3)  of 
this  section.  Before  the  vessel  arrives  at 
the  first  port  of  call  in  the  waters  of  the 
United  States,  you  must — 

(i)*  •   * 


(ii)  Transmit  the  information 
electronically  to  the  NBIC  at  http:// 
invasions. si  edu/ballast. htm  or  e-mail  it 
to  ballast@serc.si.edu;  or 

(iii)  *   *   * 

(iv)  A  single  report  that  includes  the 
ballast  discharge  information  for  all  U.S. 
ports  that  will  be  entered  during  this 
voyage  will  be  accepted  unless  the 
vessel  exits  the  EEZ  during  transits. 

10.  Add  §151.2041  to  subpart  D  to 
read  as  follows: 

§151.2041     Equivalent  Reporting  Methods 
for  vessels  other  than  those  entering  the 
Great  Lakes  or  Hudson  River 

(a)  For  ships  required  to  report  under 
§  151.2040(c)(4)  the  Chief. 
Environmental  Standards  Division  (G- 
MSO-4].  acting  for  the  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection  (G-M)  may, 
upon  receipt  of  a  written  request, 
consider  and  appro\e  alternative 
methods  of  reporting  if: 

(1)  Such  methods  are  at  least  as 
effective  as  that  required  bv 

§  151.2040(c)(4):  and 

(2)  Compliance  with  the  requirement 
is  economically  or  physicallv 
impractical. 

(i)  The  Chief.  Environmental 
Standards  Division  (G-MSO-4)  will 
take  approval  or  disapproval  action  on 
the  request  submitted  in  accordance 
with  paragraph  (a)  of  this  section  within 
30  days  of  receipt  of  the  request. 

(ii)  (Reser\'ed). 

n.  Amend  §  151  2045  by  revising  the 
section  heading  and  paragraph  (a) 
introductory  text  to  read  as  follows: 

§  1 51 .2045    What  are  the  mandatory 
recordkeeping  requirements  for  vessels 
equipped  with  ballast  tanks  that  enter  the 
waters  of  the  United  States  after  operating 
beyond  the  Exclusive  Economic  Zone 
(EEZ)? 

(a)  The  master,  owner,  operator,  or 
person  in  charge  of  a  \essel  entering  the 
waters  of  the  United  States  after 
operating  beyond  the  EEZ.  unless 
specifically  exempted  by  §§  151.2010  or 
151.2015  must  keep  written,  records 
that  include  the  following  information 
(Note:  Ballast  tank  is  any  tank  or  hold 
that  carries  ballast  water  regardless  of 
design): 
***** 

12.  .Amend  Appendix  to  Subpart  D  of 
Part  151  BALLAST  WATER 
REPORTING  FORM  AND 
INSTRUCTIONS  FOR  BALL.^ST 
WATER  REPORTING  FORM  by  revising 
the  second  page  of  the  form  to  read  as 
follows 

BHimC  CODE  4910-1S-U 
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Where  to  send  this  form. 


Vessels  bound  for  Great  Lakes: 


L  nited  States  or  Canadian  Flag  vessel  bound  for  the  Great  Lakes 

Fa.x  the  form  to  the  COTP  Buffalo,  Massena  Detachment  315-764-3283  at  least  24  hours  before  the  vessel 
amves  m  Montreal,  Quebec. 

Any  other  Flag  vessel  bound  for  the  Great  Lakes 


Fax  the  form  to  the  COTP  Buffalo.  Massena  Detachment  315-764-3283  at  least  24  hours  before  the  vessel 
arrives  \n  Montreal,  Quebec,  or; 


Complete  the  ballast  water  mformation  section  of  the  St.  Lawrence  Seaway  required  "Pre-entry 
Information  from  Foreign  Flagged  Vessels  Form"  and  submit  it  in  accordance  with  the  applicable  Seaway 
Notice  , 


Vessels  bound  for  the  Hudson  River  North  Of  George  Washington  Bridge 


Vessel  bound  for  the  Hudson  River  north  of  the  George  Washington  Bridge 


Fa.x  the  form  to  the  COTP  New.  \'ork  ai  718-354-4249  before  the  vessel  enters  the  waters  of  the  United 
States  ( 1 2  miles  from  the  baselme  I. 

I     . 


Vessels  bound  for  all  other  United  States  Ports 


\  essel  bound  for  all  ports  within  the  waters  of  the  Utiited  States  other  than  the  Great  Lakes  or 
Hudson  River  north  of  the  George  Washington  Bridge 

Before  the  vessel  amves  at  the  first  port  of  call  in  the  waters  of  the  Umted  States  send  the  form  by  one  of 
the  three  followmg  methods;  J 

•  Mail  the  form  to  the  U.S.  Coast  Guard,  c/o  Smithsonian  Enviroomental  Research 
Center  (SERC),  P.O.  Box  28,  Edgewater,  MD  21037-0028; 

•  Transmit  the  form  electronically  to  the  National  Ballast  Information  Cleannghouse 
(NBIC )  at  http:   invasions. si. edaballast.hcm  or  e-mail  it  to  ballastco-jscrc. si.edu;  or 

•  Fax  the  form  to  the  Commandant,  U.S.  Coast  Guard,  c/o  the  NBIC  at  301-261-4319. 


If  any  mformation  changes,  send  an  amended  form  before  the  vessel  departs  the  waters  of  the  United 

States. 


An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to  a  collection  of  mformation  unless  it  displays  a  vabd 
0MB  control  number   The  Coast  Guard  esomates  that  the  average  burden  for  this  report  is  3S  minutes.  You  may  submit  any 
comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden  to:  Commandant  (G-MSO), 
L  S  Coast  Guard.  2 1 00  Secoixl  St  SW .  Washington.  DC  iOS'JS-OOO  1 ,  or  Office  of  Management  and  Budget.  Paperworic  ReducUon 
Project  (2 11  5-05<)8).  Washington.  DC  20503 
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DHled:  .August  21.  2001. 
Paul ).  Piuta. 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  01-28162  Filed  11-20-01;  8:45  ami 

BILLING  CODE  4910-15-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7106-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule;  amendment 


SUMMARY:  We  are  taking  direct  final 

action  to  amend  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAPl  for  Pesticide  Active 
Ingredient  (PAI)  Production.  Rather  than 
requiring  the  precompliance  plans  6 
months  in  advance  of  the  compliance 
date,  the  amended  rule  will  require  the 
plans  3  months  in  advance.  Under  the 
promulgated  rule,  precompliance  plans 
for  existing  sources  would  he  due 
December  23.  2001.  With  this  action, 
these  plans  will  be  due  bv  March  23. 
2002. 

DATES:  This  direct  final  rule  will  be 
effective  on  December  21.  2001.  without 
further  notice,  unless  the  EPA  receives 
adverse  comments  by  December  6.  2001. 
If  we  receive  any  adverse  comments  nn 
the  amendment,  we  will  publish  a 
timely  withdrawal  of  this  direct  final 
rule  in  the  Federal  Register  indicating 
that  the  amendment  in  this  rule  will  not 
take  effect. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (m 
duplicate,  if  possible)  to;  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-95-20.  Room  M-1500.  U.S.  EPA. 
1200  Pennsylvania  Avenue,  \'W, 
Washington,  DC  20460  A  separate  copv 


of  each  public  comment  must  also  be 
sent  to  the  contact  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT 
Comments  may  also  be  submitted 
electronically  by  following  the 
instructions  provided  in  SUPPLEMENTARY 
INFORMATION 

Do<  Aef  Ducket  No,  A-95-20  contains 
supporting  information  used  in 
developing  the  PAI  Production 
NESHAP  The  docket  is  located  at  the 
U  .S   EPA.  401  M  Street.  SW,. 
Washington.  DC  20460  in  Room  M- 
1500.  Waterside  Mall  {ground  floor), 
and  may  be  inspec:ted  from  8:.^n  a.m.  to 
5:30  p.m..  Monday  through  Fridav. 
excluding  legal  holidavs 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Rand\-  .McDonald,  Organic  Chemicai- 
Group.  Emission  Standards  Division 
(Mail  Code  C504-04J.  US  EPA. 
Research  Triangle  Park.  North  Carolina 
27711  (express  packages  to  4930  Old 
Page  Road.  Research  Triangle  Park,  NC 
27709).  telephone  number  (919)  541- 
5402.  electronic  mail  address 
mr :d(inald,rand\'@epa.go\ , 

SUPPLEMENTARY  INFORMATION: 

Cnmments  Comments  and  data  mav  be 
submitted  by  electronic  mail  ie-mail)  to: 
a-and-r-docket@epa.gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  m 
WordPerfect  version  5.1.  6,1,  or  Corel  8 
file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  A-95-20.  No 
confidential  business  information  (CBl) 
should  be  submitted  by  e-mail 
Electronic  comments  mav  be  filed' 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBl,  Send 
submis'^ions  containing  such 
proprietarv  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietarv 
information  is  not  inad\'ertentiy  placed 
in  the  docket:  Attention   Mr  Randv 


McDonald,  c/o  OAQPS  Document 
Control  Officer  (MD-C404-02).  U.S. 
EPA.  Research  Triangle  Park.  NC  27709. 
The  EPA  will  disclose  information 
identified  as  CBl  only  to  the  extent 
allowed  bv  the  procedures  set  forth  in 
40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  bv  EPA. 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

Dockpt  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readilv  identib,-  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act  (CAA).)  The  regulator)-  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Doc;ket  bv  calling 
1202)  260-7548  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

WorldiMdp  WpI)  !WW\V!  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signaturt\  a  cop\'  of  this 
action  will  be  posted  on  the  EPA's 
Technologv  Transfer  Network  iTTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
u-ww. epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control  If  more 
inforraatir.n  regarding  the  TTN  is 
needed  i  dii  th>  TTN  HELP  line  at  (919) 
541-5384 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include 


Category 


NAICS  codes 


SIC  codes 


Examples  of  regulated  entities 


Industry 


Typically. 
325199  and 
325320 


Typically  2869        Prcxtucers  of  pesticide  active  ingredients  that  contain  organic  compounds  that 

and  2879  j      are  used  m  nerbiCKJes,  insecticides  or  fungicides. 

Producers  of  any  Integra!  'ntermediaie  usee   '~;  ons'te  prodjction  o'  an  active 
ingredieni  used  in  an  nertjicide  insecticide  or  fungicide 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 


revi^ons  to  the  regulation  affected  bv 
this  action  Tn  determine  whether  your 
facility,  company,  business, 


organization,  etc  ,  i^  regulated  bv  this 
action.  \ou  should  carefulK  examine  all 
of  the  applicability  criteria  in  40  CFR 
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part  63.  subpart  MMM  It  you  have 
questions  regarding  the  applicability  of 
\he  amendment  tn  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section 

Judicial  Review  Under  section 
,107(b)(  1 )  of  the  CAA,  judicial  review  of 
this  direct  final  rule  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  bv  lanuarv  22.  2002.  Under 
section  307(d)(7){B)'of  the  C.\A,  only  an 
objection  to  this  rule  that  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review. 

I.  Why  Are  We  Amending  the  Rule? 

We  are  currently  engaged  in  litigation 
settlement  discussions  with  a  number  of 
pesticide  manufacturers  that  would 
otherwise  be  required  to  file 
precompliance  plans  by  December  23. 
2001   In  order  to  avoid  potentially 
unnecessary  filings  and  possible 
confusion  related  to  compliance  should 
we  agree  to  make  changes  to  the  rule, 
we  believe  it  is  reasonable  to  grant  a 
short  extension  of  the  precompliance 
reporting  deadline  to  allow  time  for  the 
settlement  negotiations  to  conclude. 
This  amendment  does  not  change  the 
actual  compliance  deadline  for  sources, 
but  merely  shortens  the  advance  notice 
that  these  sources  must  provide  the 
Agency  We  believe  3  months  advance 
notice  is  still  adequate  for  purposes  of 
implementing  the  rule  and  will  not 
impair  our  abilitv  to  ensure  compliance 
bv  lune  23.  2002 

II.  What  Amendment  Are  We  Making  to 
the  Rule? 

Todays  action  changes  the  deadline 
for  existing  sources  submitting 
precompliance  plans  under  40  CFR 
^  63.1368(e).  Rather  than  requiring  the 
precompliance  plans  6  months  in 
advance  of  the  compliance  date,  the 
amended  rule  will  require  the  plans  3 
months  in  advance.  Under  the 
promulgated  rule,  precompliance  plans 
for  existing  sources  would  be  due 
December  23,  2001.  With  today's  action, 
these  plans  will  be  due  by  March  23. 
2002 

III.  Why  Are  We  Publishing  the 
Amendment  as  a  Direct  Final  Rule? 

We  are  granting  a  short  extension  of 
the  prec(jmpliance  reporting  deadline  in 
an  expeditious  manner  in  order  to  avoid 
potentiallv  unnecessary  filings  and 
possible  confusion  related  to 
compliance.  We  view  this  amendment 
as  noncontroversial  and  anticipate  no 
adverse  comments  Therefore,  we  an; 
publishing  this  amendment  in  a  direc;t 


final  rule.  If  we  receive  an  adverse 
comment  on  the  amended  definition,  we 
will  withdraw  it.  To  withdraw  the 
amended  definition,  we  will  publish  a 
timely  notice  before  the  effective  date  of 
this  amendment  indicating  that  the 
amended  definition  is  being  withdrawn. 
In  the  "Proposed  Rules"  section  of  this 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  for  the  amendment  in  the 
event  that  we  receive  an  adverse 
comment.  We  will  respond  to  all  public 
comments  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
the  subsequent  final  rule.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time 

IV.  What  Are  the  Administrative 
Requirements  for  This  Direct  Final 
Rule? 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivitv.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
amendment  is  a  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132  (64  FR  43255. 
August  10.  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 


that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  direct  final  rule  amendment  does 
not  have  federalism  implications.  It  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  State 
and  local  governments  do  not  own  or 
operate  any  sources  that  would  be 
subject  to  the  PAI  Production  NESHAP. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  direct  final  rule 
amendment. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  amendment  does 
not  have  tribal  implications.  It  will  not 
have  substantial  direct  effects  on  tribal 
governments,  or  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175 
because  no  tribal  governments  own  or 
operate  PAI  production  facilities.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule  amendment. 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (21  concerns  an 
environmental  health  or  safetv  risk  that 
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EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children  If 
the  regulatory'  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  whv  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonablv 
feasible  alternatives  considered  bv  EPA 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule 
amendment  is  not  subject  to  Executive 
Order  13045  because  it  is  based  on 
technology  performance,  not  health  or 
safety  risks.  Furthermore,  this  rule 
amendment  has  been  determined  not  to 
be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMR.'^. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates "  that  mav 
result  in  expenditures  bv  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SlOO  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulator>-  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 


the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
amendment  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  SlOO  million  or  more  for  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  For 
existing  sources,  the  total  annual  cost  of 
the  PAI  Production  NESHAP  has  been 
estimated  to  be  approximatelv  $39.4 
miUion  (64  FR  33559.  June  23.  1999). 
Today's  amendment  does  not  add  new 
requirements  that  would  increase  this 
cost  Thus,  this  rule  amendment  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UTMR.\.  In  addition. 
EPA  has  determined  that  this  rule 
amendment  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore,  this 
rule  amendment  is  not  subject  to  the 
requirements  of  section  203  of  the 
VMfL\. 

F.  Regulatory  Flexibility  Act  IRFAI.  as 
Amended  by  the  Small  Business 
Regulator.'  Enforcement  Fairness  Act  of 
1996  (SBREFAI,  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulator\' 
flexibility  analysis  in  connection  with 
this  direct  final  rule  amendment.  The 
EPA  has  also  determined  that  this  direct 
final  rule  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  this  direct 
final  rule  amendment  on  small  entities, 
a  small  entity  is  defined  as:  (1)  A  small 
business  in  the  North  American 
Industrial  Classification  Svstem 
(NAICS)  code  325320  thathas  as  many 
as  500  employees;  (2)  a  small  business 
in  NAICS  code  325199  that  has  as  many 
as  1.000  employees:  (3)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  countv.  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  amendment  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  reguiator\' 
alternatives  "which  minimize  any 
significant  economic  impact  on  small 
entities"  (5  U.S.C.  Sections  603  and 
604)  Thus,  an  agency  may  conclude 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  if  the  rule 
relieves  regulatory  burden,  or  other^^'ise 
has  a  positive  economic  effect  on  all  of 
the  small  entities  subject  to  the  rule. 
Today  s  amendment  imposes  no 
additional  regulatory  requirements  on 
owners  or  operators  uf  affected  sources. 
We  have,  therefore,  concluded  that 
today's  final  rule  amendment  will  have 
no  impact  on  small  entities 

G  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  1999  PAI  Production 
NESH.\P  under  the  provisions  of  the 
Paperwork  Reduction  .\c\.  44  U.S.C 
3501  et  seq  ,  and  has  assigned  OMB 
control  No.  2060-0370.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1807.01).  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at  U.S.  EPA. 
Office  of  Environmental  Information. 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue.  NW., 
Washington.  DC  20460.  by  email  at 
farmer.sandv@epa.gov.  or  by  calling 
(202)  260-2740. 

The  amendment  contained  in  this 
direct  final  rule  will  have  no  unpact  on 
the  information  collection  burden 
estimates  made  previously 
Consequently,  the  ICR  has  not  been 
revised. 

H.  .\ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NTTAA).  Public  Law  104-113  (15 
U.S.C.  272  note),  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materia!  specifications,  test  methods. 
sampling  and  analytical  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  one  or  more  voluntarv 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  like  EPA  to  provide 
C-ongress,  through  OMB.  vmIIi 
explanations  when  an  agency  does  not 
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use  available  and  applicablt;  voluntary 
consensus  standards. 

Todav's  action  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

I.  Congressional  Review  Act 

The  (A)ngressi(jnal  Review  .\ct.  5 
li.S.C.  801.  ef  seq..  as  added  by  the 
Small  Business  Regiilator\'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  adopting  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  In  the  Comptroller  General  of  the 
L'nited  States.  The  EPA  will  submit  a 
report  containing  this  rule  amendment 
and  other  required  information  to  the 
L'.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  amendment  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
IS  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

I.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use 

This  direct  final  rule  amendment  is 
not  subject  to  E.xecutive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  L'se"  (66  FR  28,355.  May 
22.  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
.•\dmini.strative  practice  and  procedure. 
.■\ir  pollution  control.  Hazardous 
substances,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  NovembiT  16.  2001. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40.  chapter  1 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1  The  authority  citation  for  part  63 
(  nntinues  to  read  as  follows: 

.\uthority:  42  I    S  C  7401.  et  seq. 


Subpart  MMM — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Pesticide  Active  Ingredient 
Production 

2.  Section  63.1368  is  amended  by 
revising  the  first  sentence  of  paragraph 
(e)  introductorv  text  as  follows: 

§63.1368    Reporting  Requirements. 

***** 

(e)  Precompliance  plan.  The 
Precompliance  plan  shall  be  submitted 
at  least  3  months  prior  to  the 
compliance  date  of  the  standard.  *** 

***** 

[FR  Doc.  01-29067  Filed  11-20-01;  8:45  am] 

BILUNO  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7106-6] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  amendment. 

summary:  On  June  23,  1999  (64  FR 
33550),  EPA  promulgated  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  Pesticide 
Active  Ingredient  (PAD  Production.  On 
August  19.  20,  and  23,  1999,  petitions 
for  review  of  the  June  1999  rule  were 
filed  in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  This  action 
is  in  response  to  issues  raised  by  one  of 
those  petitioners — the  American  Coke 
and  Coal  Chemicals  Institute  (ACCCI). 
The  EPA  is  taking  direct  final  action  to 
amend  the  NESHAP  for  PAI  Production 
by  revising  the  definition  of  the  term 
"process  tank"  for  clarity.  We  view  this 
revision  to  be  minor  and 
noncontroversial,  and  we  anticipate  no 
adverse  comment. 
DATES:  This  direct  final  rule  will  be 
effective  on  February  4,  2002  without 
further  notice,  unless  the  EPA  receives 
adverse  comments  by  December  21. 
2001,  or  by  [anuary  7.  2002  if  a  public; 
hearing  is  requested.  See  the  proposed 
rule  in  this  Federal  Register  for 
information  on  the  hearing.  If  we 
receive  anv  adverse  comments  on  the 
amended  definition,  we  will  publish  a 
timely  withdrawal  of  this  direct  final 
rule  in  the  Federal  Register  indicating 
that  the  revisions  in  this  netice  will  not 
take  effect. 

ADDRESSES:  Comments  Written 
comments  should  be  submitted  (in 


duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-95-20,  Room  M-1500.  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT.  Comments  may 
also  be  submitted  electronically  by 
following  the  instructions  provided  in 
SUPPLEMENTARY  INFORMATION. 

Docket.  Docket  No.  A-95-20  contains 
supporting  information  used  in 
developing  the  PAI  Production 
NESHAP.  The  docket  is  located  at  the 
U.S.  EPA.  401  M  Street.  SW.. 
Washington,  DC  20460  in  Room  M- 
1500.  Waterside  Mail  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Randy  McDonald.  Organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-5402.  electronic  mail 
address  mcdonaId.randy®epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect  version  5.1,  6.1,  or  Corel  8 
file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  A-95-20.  No 
confidential  business  information  (CBl) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention;  Mr.  Randy 
McDonald,  c/o  OAQPS  Document 
Control  Officer  (Room  740B),  U.S.  EPA. 
411  W.  Chapel  Hill  Street.  Durham.  NC 
27701.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
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to  the  public  without  further  notice  to 
the  commenter. 

Docket  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 


standards  and  their  preambles,  the 
contents  of  the  docket  will  sen-e  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)i7)(A)  of  the  Clean 
Air  Act  (CAA),)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonablefee  may 
be  charged  for  copying  docket  materials 

Worldwide  Weh'lWlUVi  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  W\V\V. 


Following  signature,  a  copy  of  this 
action  will  be  ported  on  the  EPA's 
Technology  Transfer  Network  ITTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
v^^^•^^■.epa.gov/ttn/oa^pg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 


NAICS  codes 


SIC  codes 


Industry 


Examples  of  regulated  entities 


Typically.  2869  and  2879  •  Producers  of  pesticide  active  ingredients  tnal  contain  or- 
ganic compounds  that  are  used  m  hertjicides  insecti- 
cides or  fungicides 

Producers  of  any  integral  intermediate  used  m  onsite 
production  of  an  active  mgredien:  used  in  an  herbicide 
insecticide  or  fungicide 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  proyides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  regulation  affected  by 
this  action.  To  determine  whether  vour 
facility,  company,  business, 
organization,  etc,  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  40  CFR 
part  63,  subpart  MMM.  If  you  have 
questions  regarding  the  applicability  of 
these  amendments  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA.  judicial  review  of 
this  direct  final  rule  is  available  only  bv 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  by  Januarv  22.  2002.  Under 
section  307(d)(7)(B)'of  the  CAA.  only  an 
objection  to  this  rule  that  was  raised 
with  reasonable  specificity  dtiring  the 
period  for  public  comment  can  be  raised 
during  judicial  review. 

I.  Why  Are  We  Amending  the  Rule? 

On  )une  23.  1999.  we  promulgated 
NESHAP  for  Pesticide  Active  Ingredient 
Production  as  subpart  MMM  in  40  CFR 
part  63  (64  FR  33550).  On  August  23. 
1999.  ACCCI  filed  a  petition  for  review 
of  the  promulgated  PAI  Production 
NESHAP  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 
ACCCI  \.  EPA.  No.  99-1339 
(consolidated  with  American  Crop 
Protection  Association  v.  EPA.  No.  99- 
1332)  (D.C.  Circuit).  On  June  15.  2001, 
ACCCI  and  EPA  signed  a  settlement 
agreement  which  provides  that  EPA  will 
undertake  a  rulemaking  to  revise  the 


definition  of  the  term  "process  tank." 
The  settlement  agreement  also  provides 
that  EPA  will  sign  final  rule 
amendments  no  later  than  12  months 
after  the  signature  date  of  the 
settlement. 

II.  What  Amendments  Are  We  Making 
to  the  Rule? 

This  direct  final  rule  revises  the 
definition  of  the  term  "process  tank"  in 
40  CFR  63  1361  because  the  current 
definition  is  ambiguous  and  internally 
inconsistent  The  current  provision 
defines  "process  tank"  as: 

*   *   *  a  tank  that  is  used  to  collect  material 
discharged  from  a  feedstock  storage  vessel  or 
equipment  within  the  process  and  transfer  of 
this  material  to  other  equipment  within  the 
process  or  a  product  storage  vessel. 
Processing  steps  occur  both  upstream  and 
downstream  of  the  tank  within  a  given 
process  unit.  Surge  control  vessels  and 
bottoms  receivers  that  fit  these  conditions  are 
considered  process  tanks. 

According  to  the  first  sentence  of  the 
current  definition,  tanks  that  transfer 
material  to  other  equipment  within  the 
process  or  to  a  product  storage  vessel 
are  process  tanks.  At  the  same  time, 
according  to  the  second  sentence  of  the 
current  definition,  processing  steps  are 
required  upstream  and  down.stream  of 
the  tank  for  it  to  be  a  process  tank.  Some 
tanks  covered  b\  the  first  sentence 
would  not  seem  to  be  covered  b\-  the 
second  sentence  because  the 
downstream  storage  vessels  would  not 
provide  the  downstre-im  processing  that 
the  second  sentence  seems  to  require. 
To  eliminate  this  inconsistency,  we  are 
revising  the  definition  by  deleting  the 
reference  to  processing  upstream  and 


downstream  of  the  process  tank.  In 
addition,  we  are  revising  the  definition 
to  clarif\-  that  process  tanks  may  include 
both  tanks  used  for  certain  unit 
operations  {e.g..  reactions  and  blending), 
and  tanks  that  are  not  used  for  unit 
operations  {e.g..  a  surge  control  vessel  or 
bottom  receiver).  Tanks  that  are  clearly 
omitted  from  the  definition  of  a  process 
tank  include  feedstock  and  product 
storage  vessels. 

III.  Why  Are  We  Publishing  These 
Amendments  as  a  Direct  Final  Rule? 

In  this  direct  finai  rule,  we  are 
revising  the  definition  of  the  term 
"process  tank,"  The  revised  definition  is 
consistent  with  our  original  intent,  and 
we  believe  that  the  revision  will  not 
change  the  number  of  affected  sources, 
the  number  of  emission  points  subject  to 
control,  or  the  required  level  of  control. 
The  clearer  definition  also  may  preclude 
the  need  for  certain  applicability 
determinations,  thereby  reducing  the 
burden  on  State  and  locial  agencies 
implementing  the  rule. 

We  view  this  amendment  as 
noncontroversial  and  anticipate  no 
ad\erse  rnmments   Therefore,  we  are 
publishing  this  amendment  in  a  direct 
final  rule.  If  we  receive  an  adverse 
comment  on  the  amended  definition,  we 
will  withdraw  it  T^  withdraw  the 
amended  definition,  we  will  publish  a 
timely  notice  before  the  effective  date  of 
this  rule  indicating  that  the  amended 
definition  is  being  withdrawn.  In  the 

Proposed  Rule*;"  section  of  this 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  sene  as  the 
proposal  for  the  amended  definition  in 
the  event  that  we  receive  an  adverse 


58398      Federal  Register/ Vol.  66,  No.  225 /Wednesday,  November  21,  2001 /Rules  and  Regulations 


comment.  We  will  respond  to  all  public 
comments  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
the  subsequent  final  rule.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time 

IV.  What  Are  the  Administrative 
Requirements  for  This  Direct  Final 
Rule? 

A  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
517.15.  October  4,  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action  '  as  one  that  is  likely  to  result  in 
a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  SI 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(.3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
amendment  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR  43255. 
,-\ugust  10.  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory^  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  direct  final  rule  amendment  does 
not  have  federalism  implications.  It  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
and  local  governments  do  not  own  or 
operate  any  sources  that  would  be 
subject  to  the  PAI  Production  NESHAP. 
Thus.  Executive  Order  13132  does  not 
apply  to  this  direct  final  rule 
amendment. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  amendment  does 
not  have  tribal  implications.  It  will  not 
have  substantial  direct  effects  on  tribal 
governments,  or  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175 
because  no  tribal  governments  own  or 
operate  PAI  production  facilities.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule  amendment. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.xecutive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that; 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  dS  applying  only  to  those 
regulatory  actions  that  are  based  on 


health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule 
amendment  is  not  subject  to  Executive 
Order  13045  because  it  is  based  on 
technology  performance,  not  health  or 
safety  risks.  Furthermore,  this  rule 
amendment  has  been  determined  not  to 
be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SlOO  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
amendment  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  SlOO  million  or  more  for  State,  local, 
or  tribcd  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year.  For 
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existing  sources,  the  total  annual  cost  of 
the  PAI  Production  NESHAP  has  been 
estimated  to  be  approximatelv  S39.4 
million  (64  FR  33559.  lune  23.  1999). 
Today's  amendment  does  not  add  new- 
requirements  that  would  increase  this 
cost.  Thus,  this  rule  amendment  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition. 
EPA  has  determined  that  this  rule 
amendment  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore,  this 
rule  amendment  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Regulator.-  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Busmess 
Regulatory-  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  USC  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatorv 
flexibility  analysis  in  connection  with 
this  direct  final  rule  amendment.  The 
EPA  has  also  determined  that  this  direct 
final  rule  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  this  direct 
final  rule  amendment  on  small  entities, 
a  small  entity  is  defined  as;  (1)  A  small 
business  in  the  North  American 
Industrial  Classification  System 
(NAICS)  code  325320  that'has  as  many 
as  500  employees:  (2)  a  small  business 
in  NAICS  code  325199  that  has  as  many 
as  1.000  employees:  (3)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independentlv 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  amendment  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  on  small 
entities"  (5  U.S.C.  sections  603  and 
604).  Thus,  an  agency  may  conclude 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  if  the  rule 
relieves  regulatory  burden,  or  otherwise 
has  a  positive  economic  effect  on  all  of 
the  small  entities  subject  to  the  rule 
Today's  amendment  only  clarifies  the 
definition  of  one  term:  no  additional 
regulator.'  requirements  are  imposed  on 
owners  or  operators  of  affected  sources 
We  have,  therefore,  concluded  that 
today's  final  rule  amendment  will  have 
no  impact  on  small  entities. 

G.  PaperHork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  1999  PAI  Production 
NESHAP  under  the  provisions  of  the 
Papenvork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  No  2060-0370.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1807  01).  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at  U.S.  EPA. 
Office  of  Environmental  Information. 
Collection  Strategies  Division  (2822). 
1200  Pennsylvania  Avenue.  NW, 
Washington.  DC  20460.  by  email  at 
farmer. sand\'<&epa. gov,  or  by  calling 
(202) 260-2740 

The  amendment  contained  in  this 
direct  final  rule  will  have  no  impact  on 
the  information  collection  burden 
estimates  made  previously. 
Consequently,  the  ICR  has  not  been 
revised. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NTTAA).  Public  Law  104-113  (15 
use.  272  note),  directs  all  Federal 
agencies  to  use  voluntary-  consensus 
standards  in  their  regulator.-  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherw-ise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g.. 
material  specifications,  test  methods, 
sampling  and  anal\-tical  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  like  EPA  to  provide 
Congress,  through  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary- 
consensus  standards. 

Today's  action  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801,  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  adopting  the  rule  must  submit  a 
rule  report,  which  includes  a  copv  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  amendment 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  amendment  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule'  as 
defined  by  5  U.S.C.  804(2). 

/.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ\-  Supply, 
Distribution  or  Use 

This  direct  final  rule  amendment  is 
not  subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001)  because  it  is  not  a  significant 
regulatorv  action  under  Executive  Order 
12866. 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrati\-e  practice  and  procedure. 
.\ir  pollution  control.  Hazardous 
substances.  Infergoverrunental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated   November  15.  2001. 
Christine  Todd  Whitman, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40.  chapter  I 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

.Authority:  42  U.S.C  7401.  et  seq 

Subpart  MMM — National  Emission 
Standards  for  Pesticide 

Active  Ingredient  Production 

2,  Section  63  1361  is  amended  bv 
revising  the  definition  for  process  tank 
to  read  as  follows: 

§63.1361     Definitions. 
»         •  »  •         • 

Process  tank  means  a  tank  that  is  used 
within  a  process  to  collect  material 
discharged  from  a  feedstock  storage 
vessel  or  equipment  within  the  process 
before  the  material  is  transferred  to 
other  equipment  within  the  process  or 
a  product  storage  vessel.  In  many 
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process  tanks,  unit  operations  such  as 
reactions  and  blending  are  conducted. 
Other  process  tanks,  such  as  surge 
control  vessels  and  bottom  receivers, 
however,  may  not  involve  unit 
operations. 
***** 

[FR  Do.    ni-2finc>8  Filed  11-20-01:  8:45  am] 

BILLING  C00£  6560-50-P 

ENVIRONME^^■AL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[VA-T5-2001-O1a:  FRL-7106-3] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program:  Virginia; 
Withdrawal  of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 


SUMMARY:  Due  to  an  adverse  comment. 
EPA  is  withdrawing  the  direct  final  rule 
fullv  approving  the  operating  permit 
program  of  the  Commonwealth  of 
Virginia   In  the  direi  t  final  rule 
published  on  October  10.  2001  (66  FR 
51581).  we  stated  that  if  we  received 
adverse  comment  by  November  9.  2001. 
the  rule  would  be  withdrawn  and  not 
take  effect  EP.'\  subsequently  received 
adverse  comment.  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  October  10. 
2001  (66  FR  51620).  EPA  will  not 
institute  a  second  comment  period  on 
this  action 

EFFECTIVE  DATE:  The  Direct  final  rule  is 
withdrawn  as  of  November  21.  2001, 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C^amphell,  Permits  and  Technical 
As.sessment  Branch  at  (215)  814-2196  or 
bv  e-mail  at  Campbell  dave@. epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Environmental 
protection.  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

Dated:  NovHmi.er  1.3.  2001. 
lames  W.  Newsom. 

fif'gional  Administrator.  Region  ill. 

Accordingly,  the  addition  of  40  CFR 
part  70.  Appendix  A.  "Virginia", 
paragraph  (b)  is  withdrawn  as  of 
November  21.  2001. 

|FR  Doc.  01-29102  Filed  11-20-01:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301190:  FRL-6809-3] 
RIN  2070-AB78 

Azoxystrobin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  revises  a  time- 
limited  tolerance  for  combined  residues 
of  azoxystrobin  in  or  on  the  crop  group 
Brassica  leaf\'  vegetables  bv  limiting  the 
listing  to  Head  and  Stem  (Brassica) 
subgroup  (subgroup  5A)  and  raising  the 
residue  level  from  25  parts  per  million 
(ppm)  to  30  ppm.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
cabbage  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  azoxystrobin  in  this  food  commodity. 
The  tolerance  will  expire  and  is  revoked 
on  December  31.  2003. 
DATES:  This  regulation  is  effective 
November  21,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301190. 
must  be  received  by  EPA  on  or  before 
January  22.  2002. 

ADDRESSES:  Written  objections  and 
hearmg  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301190  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Libb\  Pemberton.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsvlvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-9364:  and  e-mail 
address:  pemberton.libby@epa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of  Poten- 
tially Affected  Enti- 
tles 


Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manutactunng 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  .System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title_40/40cfrl  80_00.html. 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301190.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
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and  Records  Integritv  Branch  (PIRIB). 
Rm.  119.  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  from  8:30  a.m.  to 
4  p.m..  Monday  through  Fridav. 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory-  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a. 
is  establishing  a  tolerance  for  combined 
residues  of  the  fungicide  azoxvstrobin. 
[methyl(E)-2-(2-(6-{2- 
cyanophenoxt)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacr>'latel  and 
the  Z-isomer  of  azoxvstrobin, 
(methyl(Z)-2-(2-(6-(2"- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenylj-3  methoxyacr\late].  in  or 
on  Head  and  Stem  (Brassica)  subgroup 
at  30  ppm  and  removing  the  listing  for 
Brassica  vegetables  at  25  ppm.  This 
tolerance  will  expire  and  is  revoked  on 
December  31.  2003.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations, 

Section  408(1  )(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergencv  exemption  granted  bv 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new- 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e..  without  having  received 
anv  petition  from  an  outside  partv. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  liinit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  onlv  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  w-ill  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietar\-  exposures  and  all 
other  exposures  for  w-hich  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 


residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  the  FIFR.\  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFR-A.  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  bv  the  Food  Qualitv  Protection 
Act  (FQPAJ.  EPA  has  established 
regulations  governing  such  emergencv 
exemptions  in  40  CFR  part  166. 

IIL  Emergency  Exemption  for 
.\zoxystrobin  on  Cabbage  and  FFDCA 
Tolerances 

Altemaria  Leafspot  and  Cercospora 
Leafspot  are  highly  destructive  fungi 
that  can  ruin  fields  of  cabbage.  Several 
rainstorms  occurred  in  the  affected  area 
during  the  month  of  August  wuth  total 
rainfall  exceeding  10  inches.  It  was 
feared  that  more  warm  wet  w-eather 
could  allow  bacterial  soft  rot  to  invade 
damaged  tissue  and  reduce  both  yields 
and  quality  during  shipment  Texas 
issued  a  crisis  exemption  for  the  use  of 
azoxystrobin  to  control  Alternaria 
Leafspot  [Alternaria  brassicae)  and 
Cercospora  Leafspot  [Cercospora 
Carotae)  on  cabbage. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
azoxystrobin  in  or  on  Head  and  Stem 
(Brassica)  subgroup  (subgroup  5A).  In 
doing  so.  EPA  considered  the  safetv 
standard  in  FFDCA  section  408(b)('2). 
and  EPA  decided  that  the  necessar>' 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safetv 
standard  and  with  FIFRA  section  18. 
Consistent  w-ith  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful.  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(l)(6j.  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31.  2003.  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  cabbage  after  that  date  will  not  be 
unlawful,  proNided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFR.A.  and  the  residues  do  not 
exceed  a  level  that  was  authorized  bv 
this  tolerance  at  the  time  of  that 
application  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 


pesticide  indicate  that  the  residues  are 

not  safe 

Because  this  tolerance  is  being 
approved  under  emergency  conditions. 
EPA  has  not  made  any  decisions  about 
whether  azoxystrobin  meets  EPA's 
registration  requirements  for  use  on 
cabbage  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  tielieve  that  this  tolerance 
serves  as  a  basis  for  registration  of 
azoxystobin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  ser\-e  as  the  basis  for 
any  State  other  than  Texas  to  use  this 
pesticide  on  thi^  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency- 
exemption  for  azoxystrobin  on  cabbage 
in  Texas,  contact  the  Agoncv's 
Registration  Di\isinn  ,jt  the  address 
provided  under  FOR  FURTHER 
INFORMATION  CONTACT 

IV.  .\ggregate  Risk  .Assessment  and 
Determination  of  Safety 

EP.\  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator\' 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(ti)(2){D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408rb)(2).  for  a 
time-limited  tolerance  for  combined 
residues  of  azoxystrobin  and  its  Z- 
isomer  in  or  on  Head  and  Stem 
(Brassica)  subgroup  at  30  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  ad\-erse  effects 
are  obsen-ed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  ad\erse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
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in  the  extrapolation  from  laboratorv' 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used.  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA.  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor  The  acute  or  chronic 
Population  Adjusted  Dose  (a? AD  or 
cPAD)  is  a  modification  of  the  RfD  to 


accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 


occurrence  of  additional  cancer  cases 
(e.g..  risk  is  expressed  as  1  X  10^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE;.ancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  azoxystrobin  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  i. 


-Summary  of  Toxicological  Qose  and  Endpoints  for  Azoxystobin  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Dose  Used  in  Risk 
Assessment,  UF 


FQPA  SF'  and  LOG  for 
Risk  Assessment 


Study  and  Toxicological  Effects 


Acute  Dietary  general  pxjpulation 
including  infants  and  children 


NOAEL  <  200  mg/V^day 

UF  =  300 

Acute  RfD  =  0.67  mg/kg/day 


FQPA  SF  =  1 X 
aPAD  =  acute  RfD 

SF 
=  0  67  mg/kg/day 


Acute  Neurotoxicity  -  Rat 
FQPA    ,  (MRID  43678134,  44182013,  44182015) 

LOAEL  =  200  mg/Kg  based  on  diarrtiea  at  two- 
hours  post  dose  at  all  dose  levels  up  to  and 
including  thie  LOAEL 


Ctironic  Dietary  all  populations 


NOAEL=  18mg/kg/day 
UF  ^  100 

Cfironic  RfD  =  0  18  m^kg/ 
day 


Short-Tem»  (1-7  days)  Incidental 

Oral 
(Residential) 


NOAEL=  25  mg/kg/day 
UF  =  100 


FOPASF  =  IX 

cPAD  =  cfironic  RfD 

FQPA  SF 
=  0.18  mg/kg/day 


FQPA  SF  =  IX 


Combined  Chronic 

Toxicity/Carcinogenicity    Feeding    study    •    Rat 

(MRID  43678139) 
LOAEL  in  males/females  =  34/117  mg/kg/day 

based  on  reduced  body  weigtits  in  both  sexes 

and  bile  duct  lesions  in  males 


Prenatal    Developmental    Oral    Toxicity    -    Rat 

(MRID  43678142) 
LOAEL  =  1(X)  mg/kg/day  based  on  increased 

matemal  diarrtiea,  urinary  incontinence,  and 

salrvation. 


Intermediate-Term  (1  week  to 
several  months)  Incidental 
Oral 

(Residential) 


NOAEL=  20  mg/kg/day 
UF  =  100 


FQPA  SF  =  1X 


90-Day  Feeding  -  Rat  (MRID  43678135) 
LOAEL  =  211/223  mg/kg/day  In  males,females 
based  on  decreased  body  weight  gam  in  both 
sexes  and  clinical  signs  indicative  of  reduced 
nutrition. 


Short-  Intermediate-  and  Long-      none 

Term  Dermal 
( Occupational/  Residential) 


No  dermal  or  systemic  tox- 
icity was  seen  at  the  limit 
dose  (1,000  mg/kg/day). 
This  nsk  assessment  Is 
not  required. 


Shon-Temi  (1-7  days)  Inhala- 
tion 
(Occupational/Residential) 


Oral  NOAEL=  25  mg/kg/day  I  LOC  for  MOE  =  100 

Use  route-to-roule  exirapo-      (Occupational/Residential) 
lation  (inhalation  absorp- 
tion rate  =  100%) 

\ 


21 -Day  Repeated  Dose  Dermal  -  Rat  (MRID 
43678137) 


Prenatal    Developmental    Oral    Toxicity    -    Rat 

(MRID  43678142) 
LOAEL  =   100  mg/kg/day  based  on  increased 
matemal  diarrhea,  urinary  incontinence,  and 
salivation 


Intermediate-Term  (1  week  to 
several  months)  Inhalation 
(Occupational/Residential) 


Oral  NOAEL=  20  mg/"kg/'day 
Use  route-to-route  extrapo- 
lation (inhalation  absorp- 
tion rate  =  1 00°o) 


LOC  for  MOE  =  100 
(Occupational/Residential) 


go-Day  Feeding  -  Rat  (MRID  43678135) 
LOAEL  =  211/223  mg/kg/day  in  males-'females 
based  on  decreased  body  weight  gam  m  both 
sexes  and  clinical  signs  indicative  of  reduced 
nutrition. 
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Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Azoxystobin  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenano 


Dose  Used  m  Risk 
Assessment,  UF 


FQPA  SF'  and  LOC  for 
Risk  Assessment 


Study  and  Toxicological  Effects 


Long-Term  (>  180  days)  Inhala-      NOAEL  =  N/A 
tlon 


Cancer  (oral,  dernial.  inhalation) 


This  nsk  assessment  is  not 
applicable  to  tne  use  sce- 
nano of  azoxystrobin. 


None 


None 


Azoxystrobin  is  classified  as     not  likely  to  be 
carcinogenic  m  humans 


The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA 


B.  Exposure  Assessment 

1   Dietary-  exposure  from  food  and 
feed  uses  Tolerances  have  been 
established  (40  GFR  180.507)  for  the 
combined  residues  of  azoxystrobin  and 
its  Z-isomer.  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances 
are  established  on  agricultural 
commodities  at  levels  ranging  from  0.01 
ppm  to  55.0  ppm:  on  meat.  fat.  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses. 
and  sheep  at  levels  ranging  from  0,01 
ppm  to  0.07  ppm;  and  on  milk  at  0.006 
ppm.  Tolerances  were  recently 
established  on  Brassica.  leaf\'  greens, 
subgroup  Time  limited  tolerances  in 
connection  with  use  under  section  18 
emergency  exemptions  on  Brassica  leafv 
vegetables  are  currently  in  effect  at  25 
ppm.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  from 
azoxystrobin  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietarv  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  to.xicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-dav 
or  single  exposure.  The  Dietars' 
Exposure  Evaluation  Model  (DEEM'*) 
analysis  evaluated  the  individual  food 
consumption  as  reported  bv 
respondents  in  the  USDA  198^1992 
nationwide  Continuing  .Surveys  of  Food 
Intake  by  Individuals  (GSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments;  In  conducting 
this  acute  dietan'  exposure  analysis. 
EPA  has  made  very  conservative 
assumptions:  all  commodities  having 
established  or  proposed  azoxystrobin 
tolerances  will  contain  azoxystrobin 
residues  (i.e..  100%  crop  treated),  and 
those  residues  will  be  at  the  level  of  the 
tolerance. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM^  analysis  evaluated  the 
individual  food  consumption  as 
reported  bv  respondents  in  the  USDA 
1989-1992  nationwide  GSFII  and 
accumulated  exposure  to  the  chem.ical 
for  each  commodity.  The  following 


assumptions  were  made  for  the  chronic 
exposure  assessments;  In  conducting 
this  chronic  dietary  exposure  analysis. 
EPA  has  made  very  conservative 
assumptions;  all  commodities  having 
established  or  proposed  azoxvstrobin 
tolerances  will  contain  azoxystrobin 
residues  (i.e  .  100%  crop  treated),  and 
those  residues  will  be  at  the  level  of  the 
tolerance. 

iii.  Cancer.  Since  carcinogenicity 
studies  produced  no  evidence  that 
azoxystrobin  is  a  carcinogen,  the 
Agency  concluded  that  azoxystrobin  is 
unlikely  to  be  a  human  carcinogen 
There  is  also,  as  a  consequence,  no 
carcinogenicity  endpoint.  and  this 
analysis  was  not  performed. 

2  Dietan,-  exposure  from  drinking 
i\-atfr  Thf  .\gency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
azoxystrobin  in  drmking  water  Because 
the  Agency  does  not  have 
comprehensi\e  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
azoxystrobin. 

The  Agency  uses  the  First  Index 
Reserv  oir  .Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EX.\.MS)  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir 
The  Screening  Concentration  in  Ground 
Water  (SGI-GROW)  model  is  used  to 
predict  pesticide  concentrations  in 
shallow  ground  w  ater  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  generally  use  FIRST  (a  tier  1  model) 
before  using  PRZM/EXAMS  (a  tier  2 
model).  The  FIRST  model  is  a  subset  of 
the  PRZM/EX.\MS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  co\  erage 
within  a  watershed  or  drainage  basin 


None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drmking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  fEEGsi  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drmking  water  levels  of 
comparison  (DWLOGs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOGs  are  theoretical  upper  limits  on 
a  pesticide  s  conLentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOGs  address 
total  aggregate  exposure  to  azoxystrobin 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 
'  Based  on  the  FIRST  and  SCi-CiROW 
models  the  EEGs  of  azoxystrobin  for 
acute  exposures  are  estimated  to  be  170 
parts  per  billion  ippb;  for  surface  water 
and  0  06  ppb  for  ground  water  The 
EEGs  for  chronu;  exposures  are 
estimated  t(j  be  33  ppb  for  surface  water 
and  0  Ob  ppb  for  ground  water 

3  From  non-dietar\'  exposure  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dielary  exposure 
(e.g.,  for  lawn  and  garden  pest  control. 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

.•\zoxystrobin  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites;  turf  and  i^irnamentals  The 
risk  assessment  was  conducted  using 
the  following  exposure  assumptions: 
Products  containing  azoxystrobin  may 


I 
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be  applied  tu  turf  1  to  5  times  per  year 
at  rates  up  to  0.95  lb  active  ingredient 
(ai)  per  acre  (i.e  .  not  to  exceed  5  lb  ai 
per  acre  per  year)  and  to  ornamentals  at 
rates  up  to  0.75  lb  ai  per  acre  every  7 
to  14  davs.  but  not  to  exceed  5  lb  ai  per 
acre  per  vear.  The  currently  registered 
labels  do  not  prohibit  homeowners  from 
mixing/ loading.applying  either  the 
flovvable  concentrate  or  the  water- 
dispersible  granule  formulations.  This 
residential  exposure  and  risk 
assessment  was  conducted  using  the 
application  ratf>  for  turf  because  it  is  the 
highest  use  rate. 

Residential  handlers  may  be  exposed 
to  azoxvstrobin  for  both  short-term 
dermal  and  inhalation  exposure  to 
azoxvstrobin  when  mixing,  loading  and 
applving  the  formulations.  Adults  and 
children  may  be  exposed  to 
azoxystrobin  residues  from  dermal 
contact  with  foliage  during  post- 
application  activities.  Toddlers  may 
receive  short-  and  intermediate-term 
oral  exposure  from  incidental  ingestion 
during  post-application  activities. 

As  no  dermal  endpoint  was  selected, 
a  dermal  exposure  and  risk  assessment 
was  not  conducted  for  residential 
handlers  or  post-application  activities. 
NOAELs  of  25  mg/kg/day  and  20  mg/kg/ 
dav  were  selected  for  assessing  the  risk 
from  short-  and  intermediate-term 
incidental  oral  exposures,  respectively. 
These  same  NOAELs  were  selected  for 
assessing  the  risks  from  short-  and 
intermediate-term  inhalation  exposures. 
The  LOG  for  risk  assessment  purpioses  is 
100. 

No  chemical-specific  exposure  or 
residue  dissipation  data  for  handler  or 
post-applicatinn  activities  were 
submitted  in  support  of  the  registered 
lawn  uses.  EPA's  Draft  Standard 
Operating  Procedures  (SOPs)  for 
Residential  Exposure  Assessments,  and 
Recommended  Revisions,  were  used  as 
the  basis  for  all  residential  handler 
exposure  calculations  ,Some  of  the 
handler  exposure  data  used  in  this 
assessment  are  from  the  Outdoor 
Residential  Exposure  Task  Force 
(ORETF).  The  task  force  recentlv 
submitted  proprietary  data  to  the 
Agency  on  hose-end  sprayers,  push-type 
granular  spreaders,  and  handgun 
sprayers  The  ORETF  data  were  used  in 
this  assessment  in  place  of  PHED  data 
f(jr  the  garden  hose-end  sprayer 
scenario  The  ORETF  data  were 
designed  to  replace  the  present 
Pesticide  Handler  Exposure  Database 
(PHED)  data  with  higher-confidence, 
higher  qualitv  data  that  contains  more 
replicates  than  the  PHED  data  for  those 
scenarios 

4.  Cumulative  fxposure  to  substances 
with  a  common  mechanism  of  toxicity. 


Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  'other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk«pproach  based  on  a 
common  mechanism  of  toxicity, 
azoxystrobin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Safety  Factor  for  Infants  and  Children 

1 .  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Prenatal  development  studies  in  rats 
and  rabbits,  and  a  2-generation 
reproductive  toxicity  study  in  rats  did 
not  indicate  increased  susceptibility  of 
young  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  azoxystrobin  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  has  determined  that  the  lOX 
FQPA  safety  factor  to  protect  infants 
and  children  should  be  removed  (that  is, 
set  to  1)  because,  in  addition  to  the 
completeness  of  the  toxicological  data 
base  and  the  lack  of  increased 
susceptibility  of  young  rats  and  rabbits 


to  prenatal  and  postnatal  exposure  to 
azoxvstrobin.  the  unrefined  chronic 
dietary  exposure  estimates  will 
o\-erestimate  dietary  exposure,  and 
ground  and  surface  water  modeling  data 
produce  upper-bound  concentration 
estimates, 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DVVLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -»-  chronic  non-dietary,  non- 
occupational exposiu-e)].  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
bodv  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DVVLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  azoxystrobin  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  azoxystrobin  on  drinking 
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water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1 .  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietan- 
exposure  from  food  to  azoxvstrobin  will 
occupy  1 1  %  of  the  aP AD  for  the  U.S. 


population,  11%  of  the  aPAD  for 
females  13  years  and  older,  20%  of  the 
aPAD  for  children  1  to  6  years,  the 
subpopulation  at  greatest  exposure  In 
addition,  despite  the  potential  for  acute 
dietary  exposure  to  azoxystrobin  in 
drinking  water,  after  calculating 


DWLOCs  and  comparing  them  to 
conservative  model  EECs  of 
azoxystrobin  in  surface  and  ground 
water.  EPA  does  not  expect  the 
aggregate  exposiue  to  exceed  100%  of 
the  aPAD.  as  shown  in  the  following 
Table  2 


Table  2.—  Aggregate  Risk  Assessment  for  Acute  Exposure  to  Azoxystrob 


IN 


Population  Sut)group 


US  population 
Females  1 3  to  50  years 
Children  1  to  6  years 


aPAD 
(mg/kg) 


"oaPAD 
(Food) 


0.67 
0.67 

0.67 


Surface 

Water  EEC 

(PPb) 


Ground 

Water  EEC 

(Ppb) 


Acute 

DWLOC 

(ppb) 


11 
11 
20 


170 
170 

170 


0.06 
0.06 

0.06 


21  000 

16000 

5.400 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  azoxystrobin  from  food 
will  utilize  12%  of  the  cPAD  for  the 
U.S.  population.  11%  of  the  cPAD  for 
females  13  to  50  years  and  18%  of  the 
cPAD  for  children  1  to  6.  the 


subpopulation  at  greatest  exposure. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
azoxystrobin  is  not  expected.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposure  to 
azoxystrobin  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 


them  to  conservative  model  EECs  of 
azoxystrobin  in  surface  and  ground 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD.  as  shown  in  the  following 
Table  3: 


Table  3.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Azoxystrobin 


Population  Subgroup 


US  Population 
Females  1 3  to  50  years 
Children  1  to  6  years 
Seniors  55+  years 


cPAD 
(mg/kg/day) 


o  cPAD 
(Food) 


0.18 
018 
0.18 
018 


12 
11 
18 
12 


Surface 

Water  EEC 

(ppb) 


Ground 
Water  EEC 

(PPb) 


Chronic 
DWLOC 

(ppb) 


33 
33 
33 
33 


0.06 
0.06 
0.06 
0.06 


5600 
4.800 

1  500 
5.600 


3.  Short-tenn  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Azoxystrobin  is  currentlv  registered  for 
use(s)  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 


aggregate  chronic  food  and  water  and 
short-term  exposures  for  azoxystrobin 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures.  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  1.183  for 
adults  and  490  for  children  1  to  6  years 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  LOC  for  aggregate  exposure  to 
food  and  residential  uses  In  addition. 


short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  azoxystrobin  in  ground 
water  and  surface  water  ,'\ffer 
calculating  DVVLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
.Agency's  LCX:,  as  shown  in  the 
following  Table  4: 


Table  4.—  Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Azoxystrobin 


Population  Subgroup 


US  population 
Children  1  to  6  years 


Aggregate 
MOE  (Food 
*  Residen- 
tial) 


Aggregate 
LOC 


Surface 
Water  EEC 

(ppb) 


Grouno 
Water  EEC 

I  ppb) 


Short-Term 

DWLOC 

(ppb) 


1,183 
490 


100 

100 


33 
33 


006 
0.06 


8,050 

2.000 


4.  Intermediate-term  risk 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Azoxystrobin  is  currently  registered 
for  use(s)  that  could  result  in 


intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  azoxystrobin 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 


food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
580  for  children  1  to  6  years  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  LOC  for  aggregate  exposure  to 
food  and  residential  uses  In  addition, 
intermediate-term  DWL(Xs  were 
calculated  and  compared  to  the  EECs  for 
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chronic  exposure  of  azoxystrobin  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  and  ground 
water.  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 


exceed  the  Agency's  LOG,  as  shown  in 
the  following  Table  5: 


Table  5.— Aggregate  Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Azoxystrobin 


Population  Subgroup 

Aggregate                          -         c.triaro             rmnnri              Interm 
MOE  (Food       Aggregate       vA/,,i,  ccr       vAy^w  cc<-     ediate-Term 

,  Q„^  ^ 1  o?             Water  EEC       Water  EEC         r\\M\  n,r 

+  Residen-            LOC                 ,     w,                ,  ^.              DWLOC 

tial)                                       'PP°'               'PP'"                (ppb) 

Children  1  to  6  years  old 

580 

100                     33                 0.06               2,100 

5.  Aggregate  cancer  risk  for  US. 
population.  Azoxystrobin  is  classified  as 
"not  likely  to  be  carcinogenic  in 
humans"  based  on  the  results  of 
carcinogenicity  studies  in  mice  and  rats. 
Therefore,  azoxystrobin  is  not  expected 
to  pose  a  cancer  risk  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  azoxystrobin 
residues 

V.  Other  Considerations 

A.  Anahtinil  Enforcement  Methodology 

Adequate  methodology  is  available  for 
enforcement  of  the  proposed  tolerances. 
RAM  243.  is  a  gas  chromatography  with 
nitrogen-phosphorus  detection  (GC/ 
NDP)  mpthf)d  previously  submitted  by 
the  registrant  which  can  be  used  for  the 
analysis  of  the  tolerances  in  or  on  non- 
oily  commodities.  This  method  has  been 
reviewed  and  validated  by  the  Agency, 
and  will  be  submitted  to  the  Food  and 
Drug  Administration  (FDA)  for 
inclusion  in  Pesticide  Analytical 
Manual  (PAM)  11  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW, 
Washington,  DC;  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow  calvin@epa.gov. 

B  International  Residue  Limits 

No  Codex.  Canadian,  or  Mexican 
maximum  residue  levels  (MRLs)  have 
been  established  for  residues  of 
azoxystrobin  in  or  on  the  these 
commodities.  Therefore;,  no  tolerance 
discrepancies  exist  between  countries 
for  this  chemical 

VI.  Conclusion 

Thereffjre,  the  tolerance  is  revised  for 
combmed  residues  of  azoxystrobin, 
(methyl  (E)-2-  (2-(6-(2- 
c;yan()phenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrvlate)  and 
its  Z' isomer  (methyl  (Z)-'2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 


yloxy)phenyl)-3-methoxyacrylatel,  in  or 
on  Head  and  Stem  (Brassica)  subgroup 
at  30  p(3m 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new- 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify'  docket  control 
number  OPP-3oil90  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  January'  22,  2002, 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25)  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 


marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave.,  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify-  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  mav  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to; 
James  Hollins,  Information  Resources 
and  Services  Division  17502C),  Office  of 
Pesticide  Programs,  Environmental 


Federal  Register/ Vol.  66,  No.  225 /Wednesday.  November  21.  2001    Rules  and  Reguldtions      58407 


Protection  Agency.  1200  Pennsvlvania 

Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
w-ith  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  bv  the  docket  control 
number  OPP-301190.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsvlvania 
Ave..  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copv  to  the 
location  of  the  PIRJB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
dociiet@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encr%-ption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  anv 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository- 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibilitv 
that  available  evidence  identified  by  the 
requestor  w-ould,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32), 

VTII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  PR  51735, 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  anv  information  collections 


subject  to  OMB  approval  under  the 
Papenvork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  anv 
enforceable  duty  or  contain  anv 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  anv 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  lusticf^  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994):  or  OMB  review  or  any  Agencv 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  anv 
technical  standards  that  would  require 
Agency  consideration  of  voluntary- 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technologv 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law-  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFR.-\ 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory-  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agencv  has 
determined  that  this  rule  does  not  have 


any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications,"  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tri'oes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
applv  to  this  rule 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate 
the  U  S  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register  This  final 
rule  is  not  a  'major  rule  "  as  defined  bv 
5  use.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated   November  8.  2001. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 

of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows; 

PART  180— [AMENDED] 

1   The  authority  citation  for  part  180 
continues  to  read  as  follows: 
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.\uthority:  21  ISC   .i21(q),  346(a)  and 
371. 

2.  In  §  180  507,  paragraph  (b)  is 
amended  by  revising  the  introductory 
text,  and  the  entry  for  "Brassica  leafy 
vegetable"  in  the  table  to  read  as 
follows: 


§  180.507     Azoxystrobin;  tolerances  for 
residues. 

***** 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  the 
fungicide,  azoxystrobin,  (methyl  (E)-2- 
(2-(6-(2-cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate)  and 


the  Z  isomer  of  azoxystrobin.  [methyl 
(Z)-2-(2-(6-(2-cyanophenoxy)pyrimidin- 
4-yloxy)phenyl)-3-methoxyacr>iatel  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  following  table.  The 
tolerances  expire  and  will  be  revoked  by 
EPA  on  the  date  specified  in  the  table. 


Commodity 


Parts  per  million 


Expiration/revoca- 
tion date 


Head  and  Stem  (Brassica)  subgroup  


30 


12/31/03 
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47  CFR  Part  73 

sl 

[DA  01-2626;  MM  Docket  No.  01-170,  RM- 
10190] 

1 

Radio  Broadcasting  Services; 
Pittsburg,  NH 

1 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
246A  to  Pittsburg,  New  Hampshire,  as 
that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Pittsburg  Broadcasting  Company.  See 
66  FR  41490.  August  8.  2001 . 
Coordinates  used  for  Channel  246A  at 
Pittsburg.  New  Hampshire,  are  45-02- 
25  NL  and  71-21-17  VVL.  As  Pittsburg 
is  located  within  320  kilometers  of  the 
U.S  -Canada  border,  concurrence  of  the 
Canadian  government  has  been 
requested  for  Channel  246A  at  Pittsburg, 
but  has  not  been  received.  Therefore,  if 
a  construction  permit  is  granted  for 
Channel  246A  at  Pittsburg.  New- 
Hampshire,  prior  to  receipt  of  final 
notification  by  the  Canadian 
government,  the  construction  permit 
will  include  the  following  condition: 
"Operation  with  the  facilities  specified 
herein  is  subject  to  modification, 
suspension  or  termination  without  right 
to  a  hearing  if  found  by  the  Commission 
to  be  necessary  in  order  to  conform  to 
the  Canada-USA  FM  Broadcast 
Agreement,  or  if  specifically  objected  to 
by  Industry  Canada.  "  With  this  action, 
this  docketed  proceeding  is  terminated. 
DATES:  Effective  December  24.  2001.  A 
filing  window  for  Channel  246A  at 


Pittsburg,  New  Hampshire,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  the  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  Order 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  loyner.  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  for  Channel 
246A  at  Pittsburg,  New  Hampshire, 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-170, 
adopted  October  31,  2001,  and  released 
November  9,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  CY-A257).  445  Twelfth 
Street,  SW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Qualtex  International, 
Portals  II.  445  12th  Street.  SW..  Room 
CY-B402,  Washington,  DC  20554, 
telephone  (202)  863-2893. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authorily:  47  U.S.C.  154,  303,  334,  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Hampshire,  is 
amended  by  adding  Pittsburg,  Channel 
246A.  I 


UMI 


Federal  Communications  Commission, 
lohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  01-29083  Filed  11-20-01:8:45  am) 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2629;  MM  Docket  No.  01-141;  RM- 
10146] 

Radio  Broadcasting  Services;  Las 
Vegas  and  Pecos,  NM 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  response  to  a  proposal  filed 
on  behalf  of  Meadows  Media.  LLC. 
permittee  of  Station  KTRL(FM),  Channel 
275C2,  Las  Vegas,  New  Mexico,  the 
Allocations  Branch  substitutes  Channel 
275C3  for  Channel  275C2  at  Las  Vegas, 
reallots  Channel  275C3  to  Pecos,  New- 
Mexico,  as  that  community's  second 
local  FM  service,  and  modifies  the 
authorization  for  Station  KTRL(FM), 
accordingly.  This  document  also  allots 
Channel  283C2  to  Las  Vegas.  New- 
Mexico,  as  that  community's  fifth  local 
FM  service,  as  requested  bv  Meadows 
Media,  LLC,  See  66  FR  35925,  July  10. 
2001.  Coordinates  used  for  Channel 
275C3  at  Pecos.  New  Mexico,  are  those 
of  the  petitioner's  intended  transmitter 
site  at  35-^0-15  NL  and  105-33-06  WL. 
Coordinates  used  for  Channel  283C2  at 
Las  Vegas,  New  Mexico  are  those  at  the 
currentlv  authorized  site  of  Station 
KTRL(FM)  at  35-35-57  NL  and  105-12- 
12  WL.  With  this  action,  tbis  docketed 
proceeding  is  terminated. 

DATES:  Effective  December  24,  2001.  A 
filing  window  for  Channel  283C2  at 
Pecos,  New  Mexico,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 


opening  this  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  Order 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Report 
and  Order.  MM  Docket  No.  01-141, 
adopted  October  31.  2001.  and  released 
November  9.  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street,  SW..  Washington.  DC. 
The  complete  text  of  this  decision  mav 
also  be  purchased  from  the 
Commission's  copy  contractor.  Qualtex 
International.  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402.  Washington.  DC 
20554.  telephone  (202)  863-289^ 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  duthoritv  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico  is 
amended  by  removing  Channel  -275C2 
and  adding  Channel  283C2  at  Las  Vegas, 
and  adding  Channel  275C3  at  Pecos. 

Federal  Ccmmunications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  01-29084  Filed  11-20-01;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2567.  MM  Docket  No.  89-120.  RM- 
6701.  RM-6999.  RM-7000,  RM-7001:  MM 
Docket  No.  90-195,  RM-7152:  MM  Docket 
No.  91-352.  RM-7866:  MM  Docket  No.  92- 
214.  RM-8061.  RM-8144.  RM  8145.  RM- 
8146,  RM-8147] 

FM  Broadcasting  Services:  Northwye. 
Cuba.  Waynesville.  Lalte  Ozarii.  and 
Eldon.  Missouri;  Brooldine.  Missouri; 
Ave.  Branson,  and  Mountain  Grove. 
Missouri:  Columbia,  Bourbon. 
Leasburg,  Gerald.  Dixon,  and  Cuba. 
Missouri 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule:  petitions  for 

reconsideration. 

SUMMARY:  The  staff  previously 
dismissed  petitions  for  reconsideration 
in  each  of  the  above  four  dockets,  filed 
by  Lake  Broadcasting.  Inc.,  66  FR  21681. 
published  Mav  1.  2001:  66  FR  22450 
and  66  FR  22449.  published  May  4, 
2001.  Lake  filed  petitions  for 
reconsideration,  arguing  that  these 
dismissals  were  premature.  The  staff 
disagreed,  concluding  that  Lakes 
proposals  to  upgrade  two  of  its  stations 
could  not  be  granted  because  those 
authorizations  had  been  revoked  and 
those  decisions  have  become  final. 
Further,  the  Commission  has  ordered 
Lake  and  the  other  fnrmerlv  licensed 
stations  controlled  by  .Michael  Rice  to 
cease  broadcast  operations  no  later  than 
11:59  p  m.  on  October  3.  2001    See 
Memorandum  Opinion  and  Order.  FCC 
01-300.  released  October  3.  2001.  With 
this  action,  the  proceeding  is 
terminated 

FOR  FURTHER  INFORMATION  CONTACT:  I 

Bertron  Withers.  Ir..  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTAL  INFORMATION:  This  is  a 
summary-  of  the  Memorandum  Opinion 
and  Order.  MM  Docket  Nos.  89-120: 
90-195:  91-352:  and  92-214,  adopted 
October  31.  2001.  and  released 
November  2.  2001   The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Information  Center  (room 
CY-A257).  445  12th  Street.  SW.. 
Washington.  DC  20554.  The  complete 
text  of  this  decision  mav  be  also 
purchased  from  the  Commission's  copy 
contractor.  Qualex  International  Portals 
II,  445  12th  btreet.  SW..  Room  CV-B402. 
Washington.  DC.  20554 


Federal  Communications  Commission. 

lohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau  1. 

[FR  Doc.  01-29085  Filed  11-20-01;  8:45  ami 

BILLIMG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-2627.  MM  Docket  No.  01-31 ; 
RM-10035] 

Radio  Broadcasting  Services: 
Huntsville,  La  Porte.  Nacogdoches  and 
Willis.  TX  and  l^ke  Charles,  LA 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  279C  for  Channel  279C3  at 
Willis,  Texas,  reallots  Channel  279C 
from  Willis.  Texas,  to  La  Porte.  Texas, 
and  modifies  the  license  for  Station 
KVST(FM)  to  specif\-  operation  on 
Channel  279C  at  La  Porte  in  response  to 
a  petition  filed  by  New  Wavo 
Communication  Group,  Inc.  See  66  FR 
10658.  Februar>-  16.  2001.  The 
coordinates  for  Channel  279C  at  La 
Porte  are  29-58-19  and  94-31-16.  We 
^hall  also  substitute  Channel  259A  for 
Cihannel  259C3  at  Huntsville.  Texas, 
reallot  Channel  259.^  to  Willis.  Te.xas. 
and  m()dif\  the  license  for  Station  KUST 
accordingly  The  coordinates  for 
Channel  259A  at  Willis  are  30-32-37 
and  95-28-32  To  accommodate  the 
allotments  at  La  Porte  and  Willis,  we 
shall  substitute  Channel  277C2  for 
Channel  279C1  at  Lake  Charles. 
Louisiana,  and  mndifv  the  license  for 
Statifm  KBIT  act  ordmgly  at  coordinates 
30-12-12  and  93-2b-19'and  substitute 
Channel  277C2  for  Channel  277C1  at 
Nacogdoches.  Texas  and  modifv  the 
license  for  Station  KiCS  accordinglv  at 
coordinates  31-25-59  and  94-49^ 
19. allot  Channel  291A  to  Refugio. 
Texas,  at  coordinates  28-21-58  and  97- 
19-11 

DATES;  Efff'ctivf  DiTf'mt.it^r  24    2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  .S(  h-i!,T;.    M,!--  Media 
Bureau.  :20J    4ih-_;h(j 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summdr\  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-31. 
adopted  October  31,  2001,  and  released 
No\  ember  9.  2001   The  bill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  Commission's 
Reference  Information  Center,  Portals  II. 


I 
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445  12th  Street.  SW.,  Room  r,Y-A257. 
Washington.  DC.  20554.  This  document 
mav  also  be  purchased  from  the 
C-ommission's  duplK;ating  contractor. 
Qualex  Intcrnatiundl.  Portals  II.  445 
12th  Street,  SW..  Room  (:V-B402, 
Washington,  DC,  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint  iSJaol.coin. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
P'ederal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  4~  T  S  ( .   154.  303.  334  and  336. 
§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  279C3  at  Willis  and 
adding  La  Porte.  Channel  279C,  and  by 
removing  Channel  259.-\  at  Huntsville 
and  adding  Channel  259C3  at  Willis, 
and  by  removing  Channel  277C1  and 
adding  Channel  277C2  at  Nacogdoches. 

3.  Section  73  202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  279C1 
and  adding  Channel  277C2  at  Lake 
Charles. 

Ft'derdI  rnmnuinications  Commission. 

|ohn  .\.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Dnision,  Mass  Media  Bureau 

[FRDcx    01-29088  Filed  1 1-20-01;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2625;  MM  Docket  No.  01-176;  RM- 
10191] 

Radio  Broadcasting  Services; 
Sykesville,  PA 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule 


SUMMARY:  This  document  allots  Channel 
240A  to  Sykesville.  Pennsylvania,  as 
that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Sykesville  Broadcasting.  See  66  PR 
42622,  August  14,  2001    Coordinates 
used  for  Channel  240A  at  Sykesville, 
Pennsvlvania.  are  41-03-01  NL  and  78- 


49-21  WL.  As  Sykesville  is  located 
within  320  kilometers  of  the  U.S.- 
Canada border,  concurrence  of  the 
Canadian  government  has  been 
requested  for  Channel  240A  at  that 
community,  but  has  not  been  received. 
Therefore,  if  a  construction  permit  is 
granted  for  Channel  240A  at  Sykesville. 
Pennsylvania,  prior  to  receipt  of  final 
notification  by  the  Canadian 
government,  the  construction  permit 
will  include  the  following  condition: 
"Operation  with  the  facilities  specified 
herein  is  subject  to  modification, 
suspension  or  termination  without  right 
to  a  hearing  if  found  by  the  Commission 
to  be  necessary  in  order  to  conform  to 
the  Canada-USA  FM  Broadcast 
Agreement,  or  if  specifically  objected  to 
by  Industry  Canada."  With  this  action, 
this  docketed  proceeding  is  terminated 
DATES:  Effective  December  24.  2001.  A 
filing  window  for  Channel  240A  at 
Svkesville.  Pennsylvania,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  the  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nanc\  lovner.  Mass  Media  Bureau,  (202) 
418-2180  Questions  related  to  the 
application  filing  process  for  Channel 
240A  at  Svkesville,  Pennsylvania, 
should  be  addressed  to  the  Audio 
Services  Division.  (2021  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-176. 
adopted  October  3  1 ,  2001 ,  and  released 
November  9.  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copving  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  CY-A257),  445  Twelfth 
Street.  ,SW  .  Washington,  DC.  The 
complete  t^xt  of  this  decision  may  also 
be  purchased  from  th^  Commission's 
copy  contractor.  Qualtex  International. 
Portals  11.  445  12th  Street,  SW.,  Room 
CY-B402.  Washington.  DC  20554. 
tplf'phone  (202)  863-2893. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authority  citation  for  part  73 
c:ontmues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  and 
336. 


§73.202    [Amended] 

2   Section  73.202(b).  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 


amended  by  adding  Sykesville.  Chaiuiel 
240A. 

Federal  rommunications  Commission. 
|ohn  .'\.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  01-29089  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  001005281-0369-02;  I.D. 
11 1601  A] 

Fisheries  of  the  Caribtiean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
.•\tmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  king  mackerel  in  the 
exclusive  economic  zone  (FEZ)  in  the 
western  zone  of  the  Gulf  of  Mexico.  This 
closure  is  necessary  to  protect  the  Gulf 
king  mackerel  resource. 

DATES:  The  closure  is  effective  12  noon. 

local  time,  November  19,  2001,  through 

lune  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Godcharles,  727-570-5305.  fax 

727-570-5583,  e-mail 

Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero. 
cobia.  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
annual  total  allowable  catch  and  the 
allocation  ratios  in  the  FMP,  NMFS 
implemented  a  commercial  quota  for  the 
Gulf  of  Mexico  migrator>'  group  of  king 
mackerel  in  the  western  zone  of  1.01 
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million  lb  (0.46  million  kg)  (66  FR 
17368.  March  30.  2001). 

Under  50  CFR  622  43(a].  .NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fisherv  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  bv  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  1.01  million  lb 
(0  46  million  kg)  for  Gulf  group  king 
mackerel  in  the  western  zone  will  be 
reached  on  November  18,  2001. 
Accordingly,  the  commercial  fisherv  for 
Gulf  group  king  mackerel  in  the  western 
zone  is  closed  effective  12  noon,  local 
time,  November  19,  2001.  through  lune 
30.  2002.  the  end  of  the  fishing  vear 
The  boundan.-  between  the  eastern  and 
western  zones  is  87  31 '06"  W.  long., 
which  is  a  line  directly  south  from  the 
Alabama/Florida  boundary 

Until  July  1,  2002,  no  person  aboard 
a  vessel  for  which  a  commercial  permit 
for  king  mackerel  has  been  issued,  other 
than  a  vessel  operating  as  a  charter 
vessel  or  headhoat.  may  fish  for  or  retain 
king  mackerel  in  or  from  the  western 


zone  in  the  FEZ.  A  vessel  for  which  a 
charter  vessel/headboat  permit  and  a 
commercial  king  mackerel  permit  have 
been  issued  is  operating  as  a  charter 
vessel  or  headboat  when  it  carries  a 
paving  passenger  or  when  more  than 
three  persons  are  aboard,  including 
captain  and  crew.  A  person  aboard  a 
vessel  operating  as  a  charter  vessel  or 
headboat  may  fish  for  or  retain  king 
mackerel  in  or  from  the  western  zone 
under  the  hae.  and  posst^ssion  limits  of 
50  CFR  622.39(c)(l)lii). 

During  the  closure,  king  mackerel 
taken  from  the  western  zone  in  the  EEZ. 
including  those  harvested  under  the  bag 
and  possession  limits,  may  not  be 
purchased  or  sold  50  CFR 
622  43(a){3)(iii).  This  prohibition  does 
not  apply  to  trade  in  king  mackerel  from 
the  western  zone  that  were  han'ested. 
landed  ashore,  and  sold  prior  to  the 
closure  and  were  held  in  cold  storage  by 
a  dealer  or  processor. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fisherv    The  closure  must  be 


implemented  immediatelv  to  prevent  an 
o\-errun  of  the  commercial  quota  (50 
CFR  622  42(c)(1))  of  Gulf  group  kme 
mackerel,  given  the  capacity  of  the 
fishing  fieet  to  har\-est  the  quota 
quickly.  Overruns  could  potentialK  lead 
to  further  overfishing  and  unnecessary 
delays  in  rebuilding  this  resource. 
Therefore,  anv  deia\-  in  implementing 
tins  action  would  'be  impractical  and 
contradictor.'  to  the  .Magnuson-Stevens 
Act.  the  FMP.  and  the  public  interest. 
NMFS  finds,  for  good  cause,  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordinglv,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  16.  2001. 
Richard  W  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  01-29117  Filed  11-15-01;  3:07  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-25266;  File  No.  87-22-01] 

RIN  3235-AG71 

Custody  of  Investment  Company 
Assets  With  a  Securities  Depository 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  the  rule  under  the 
Investment  Company  Act  that  governs 
investment  companies'  use  of  securities 
depositories.  The  amendments  would 
Rxpand  the  types  of  investment 
companies  that  can  maintain  assets  with 
a  depository,  expand  the  types  of 
depositories  they  can  use,  and  update 
the  conditions  they  must  follow  to  use 
a  depository-,  The  amendments  are 
designed  to  respond  to  developments  in 
securities  depository  practices  and 
commercial  law-  since  the  rule  was 
adopted 

DATES:  Comments  must  be  received  on 
or  before  January-  31,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  E-mail 
address:  rule-comments@sec.gov  All 
comment  letters  should  refer  to  File  No. 
S7-22-01;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  5th  Street,  NW.,  Washington,  DC 
20549  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www,  sec.  gov).' 


FOR  FURTHER  INFORMATION  CONTACT: 

Hugh  P.  Lutz,  Attorney,  or  C.  Hunter 
Jones,  Assistant  Director,  Office  of 
Regulatory  Policy,  at  (202)  942-0690,  in 
the  Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0506 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  proposing  for 
public  comment  amendments  to  rule 
t7f-4  (17CFR270.17f-4)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a)  (the  "Investment  Company 
Act"orthe"Acf).2 

Table  of  Contents 

Executive  Summary 

I.  Background 

II.  Discussion 

a.  Functions  of  a  Securities  Depository 

B.  Scope  of  the  Rule 

C.  Reliance  on  Rule  by  Non-Management 
Companies 

D.  Compliance  Requirements  for  the 
Custodian  or  Securities  Depository 

E.  Approval  of  Custody  Arrangements 

F.  Note  Clarifying  Application  of  Rule 
17f-« 

III.  General  Request  For  Comment 

IV.  Effects  on  Efficiency.  Competition,  and 

Capital  Formation 

V.  Cost-Benefit  Analysis 

VI.  Summary  of  Regulatory  Flexibility 

analysis 

VII.  Paperwork  Reduction  Act 

VIII.  Statutory  Authority 
Text  Of  Proposed  Rule 

Executive  Summary 

Rule  17f—4  under  the  Investment 
Company  Act  permits  a  registered 
management  investment  company 
("fund ')  to  deposit  the  securities  it 
owns  in  a  system  for  the  central 
handling  of  securities  ("securities 
depository  ").  The  Commission  adopted 
the  rule  in  1978.  Since  then,  the  custody 
practices  and  commercial  law  that  relate 
to  custody  arrangements  with  securities 
depositories  have  changed  substantially. 

Today  we  are  proposing  amendments 
to  update  and  simplify  rule  17f-4  to 
reflect  these  business  and  legal 
developments.  The  proposed 
amendments  would  permit  additional 
types  of  custodians  to  operate 
depositories  and  allow  depositories  to 
perform  additional  functions  under  the 


'  We  do  not  edit  personal,  identifying 
information,  such  as  names  or  E-mail  addresses. 


rule,  and  would  expand  the  types  of 
investment  companies  that  can  rely  on 
the  rule.  The  amendments  also  would 
eliminate  certain  custodial  compliance 
requirements  of  rule  1 7f-4  that  are  no 
longer  necessary.  Instead,  the  fund's 
contract  with  its  custodian  would  be 
required  to  provide  that  the  custodian 
will  take  appropriate  action  to  safeguard 
assets  held  for  the  fund,  and  furnish  the 
fund  with  periodic  reports  on  its 
internal  accounting  controls  and 
financial  strength.  Finally,  the 
amendments  would  eliminate 
requirements  that  fund  directors 
approve  the  fund's  own  custody 
arrangements  and  that  the  fund  approve 
its  custodian's  arrangements  with 
depositories. 

I.  Background 

Section  17(f)  of  the  Investment 
Company  Act  governs  the  custody  of  a 
fund's  assets,  including  its  portfolio 
securities. 3  This  section  requires  a  fund 
to  maintain  its  securities  and  other 
investments  with  certain  types  of 
custodians  under  conditions  designed  to 
assure  the  safety  of  the  fund's  assets. 
After  the  "paperwork  crisis"  of  the  late 
1960s  demonstrated  the  inefficiency  of 
transferring  securities  in  paper 
certificate  form,"*  Congress  amended 
section  17(f)  to  permit  a  fund  to  deposit 
its  securities  in  a  system  for  the  central 
handling  of  securities  (also  referred  to  as 
a  "securities  depository"),  subject  to 
rules  adopted  by  the  Commission,^  A 
securities  depository  handles  the 
custody  and  transfer  of  securities 
through  electronic  bookkeeping  rather 
than  physical  delivery  of  certificates.^ 
Today,  the  widespread  use  of 
depositories  permits  the  efficient 


from  electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly  available 

'  Unless  otherwise  noted,  all  references  to  "rule 
17f-4"  or  any  paragraph  of  the  rule  will  be  to  17 
CFR270.J7f^. 


M5  U.S.C  80a-17(0. 

*  See  James  S  Rogers.  Policy  Perspectives  on 
Rp\-ised  UCCArtirlf  8.  43  UCLA  L.  Rev  1431.  1442 
(1^96)  I'Policy  Perspectives"! 

^  Sep  section  17(f|  (authorizing  use  of  "system  for 
the  central  handhng  of  securities');  H.R.  Rep.  No. 
UB2,  91st  Cong,.  2d  .Sess  at  27  (1970)  (amendment 
was  intended  to  permit  the  use  of  a  "central 
certificate  depository");  Policv  Perspectives,  supra 
note  4.  at  1442-45  (ihp  primary  response  to 
problems  with  paper  settlement  was  immobilization 
of  securities  certificates  through  depositories;  some 
securities  were  also  dematenalized);  Group  of 
Thirtv.  Clearance  and  Settlement  Systems  in  the 
Worlds  Securities  Markets  55-56  (Mar  1989) 
(securities  are  immobilized  by  storing  certificates 
with  a  depository  that  can  transfer  them  by 
changing  electronic  records;  securities  are 
dematerialized  by  dispensing  with  any  physical 
evidence  of  ownership  and  relying  entirely  on 
electronic  records). 

'•See  section  17(f). 
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electronic  processing  of  high  volumes  of 
securities  transactions." 

In  1978,  the  Commission  adopted  rule 
1 7f— 4  to  establish  conditions  for  use  of 
securities  depositories  by  funds."  The 
conditions  were  designed  to  limit 
potential  risks  to  funds  using  the  new 
depository  systems.  The  conditions 
were  drafted  to  be  compatible  with  the 
1978  revisions  to  Article  8  of  the 
Uniform  Commercial  Code,  which 
governs  the  ownership  and  transfer  of 
investment  securities  under  state  law.^ 

Custody  practices  evolved  after  1978. 
leading  to  significant  revisions  to 
Article  8  in  1994  ("Revised  Article 
8").  10  Prior  Article  8  assumed  that 
issuers  would  record  investors'  interests 
on  their  own  books.  Today,  investors 
typically  maintain  a  security  through  an 
account  with  a  broker-dealer,  bank  or 
other  financial  institution  (  "securities 
intermediary  "),"  which  in  turn  will 
maintain  an  account  for  its  customers 
with  a  securities  depository.'-  The 


^The  use  of  depositories  also  mav  enhance  the 
efficiency  of  clearance  and  settlement  bv  permitting 
the  netting  of  offsetting  transactions  of  depositorv 
participants  before  account  balances  are  adjusted, 
and  may  eliminate  some  risks  of  holding  paper 
certificates.  See  Policy  Perspectives,  supra  note,  at 
1442;  Custody  of  Investment  Corapanv  Assets 
Outside  the  United  States.  Investment  Company  Act 
Release  No.  23815  (Apr.  29.  1999)  |64  FR  24489 
(May  6.  1999)|  at  n.20  and  accompanvnng  text  The 
immobilization  of  certificates  in  depositories  has 
steadily  increased  since  1975  when  Congress 
amended  the  Securities  Exchange  Act  of  1934 
("Exchange  Act ')  to  authorize  the  Commission  to 
develop  a  national  system  for  clearance  and 
settlement.  See  S.  Rep.  No  75.  94th  Cong.,  1st  Sess. 
4-6,  55-56  (1975);  sections  3(a)(23)(A)  and  17A  of 
the  Exchange  Act  |15  U.S.C.  78c(a)(23)(A),  78q-ll. 

"  See  Deposits  of  .Smrurities  in  Securities 
Depositories,  Investment  Companv  .■Xct  Release  No. 
10453  (Oct.  26.  1978)  |43  FR  50869  (.Nov   1.  1978)1 
ri978  Adopting  ReJease'].  We  estimate  that  more 
than  97  percent  of  all  funds  now  use  depositorv 
custody  arrangements.  Our  estimate  is  based  on 
responses  to  Item  18  of  Form  N-S,\R  |17  CFR 
274.1011 

''See  Uniform  Commercial  Code.  1978  Official 
Text  with  Comments,  .\rticle  8.  Investment 
Securities  (West  1978)  ("Prior  Article  8"):  Use  of 
Depository  Systems  by  Registered  Management 
Companies.  Investment  Companv  .^ci  Release  No. 
10053  (Dec.  8.  1977)  (42  FR  63722  (Dec   19.  1977)) 
('1977  Reproposing  Release-)  at  nn  4-7,  9.  12  and 
accompanying  text  (citing  provisions  of  Prior 
Article  8);  1978  .Adopting  Release,  supra  note  8.  at 
nn.  4  and  6. 

'"See  Uniform  Commercial  C^e.  Revised  Article 
8 — Investment  Securities  (With  Conforming  and 
Miscellaneous  Amendments  to  Articles  1,  4,  5,  9, 
and  10)  (1994  Official  Text  with  Comments) 
("Revised  Article  8"),  Prefatory  Note  at  IB.,  C  .  and 
D.;  Warren  F  Cooke.  L'nited  States  Legal  Report,  in 
Banking  Yearbook  J 99fl  157-62  (Richard  Forster 
ed..  Euromoney  Publications  1998)  (refemng  to 
Revised  Article  8  as  "jolne  of  the  most  significant 
legal  shifts  in  the  U.S  legal  landscape  affecting 
banking'-) 

' '  Revised  Article  8.  supra  note  10.  Prefatory  Note 
to  Art.  8.  Part  in.A  and  §8-102(a)(14)  (defining  a 
"securities  intermediary  ') 

'^  The  Depository  Trust  f  ximpany  CDTC-)  is  a 
registered  clearing  agency  that  acts  as  the  securities 


depository  generally  does  not  record 
each  investor's  interest,  but  records  the 
interest  of  the  intermediary  on  behalf  of 
all  of  its  customers.' ^  Thus,  the 
individual  investor's  interest  (or 
"security  entitlement")  i*  appears  only 
on  the  books  of  the  intermediary  with 
which  the  investor  maintains  an 
account.'*  Revised  Article  8  refers  to 
this  type  of  securities  ownership 
arrangement  as  an  "indirect  holding" 
arrangement,'*'  as  distinguished  from  a 
"direct  holding"  arrangement  in  which 
the  investor's  ownership  interest 
appears  on  the  issuer's  books.'"  Revised 
Article  8  has  significantly  clarified  the 
legal  rights  and  duties  that  apply  in 
indirect  holding  arrangements. '»  and 
every  state  has  enacted  Revised  Article 
8  into  law.'" 


depository  for  most  publicly  traded  equity 
securities  and  many  fixed-income  securities  (other 
than  government  secunties)  in  U.S.  markets. 

'^Intermediaries  deposit  their  securities  with  a 
depository ,  and  the  depository's  records  reflecl  the 
ownership  interests  of  the  various  intermediaries  in 
those  securities.  .See  Revised  Article  8.  supra  note 
10.  Prefatory  Note  to  Art.  8.  Parts  l.B.  C  .  and  D 

'<  See  Revised  Article  8.  supra  note  .  §  6- 
102(a)(17)  and  cmt   17  (-security  entitlement  ' 
means  "the  rights  and  property  interest  of  an 
entitlement  holder  with  respect  to  a  financial  asset 
in  an  -'indirect  holding  '  arrangement). 

'*  A  security  entitlement  gives  the  investor  a 
limited  pro  rata  property  interest  in  comparable 
entitlements  (or  other  interests  in  securities)    ' 
maintained  by  the  investors  intermediary  with  a 
depository  or  other  intermediary.  See  Revised 
Article  8.  supra  note  10.  §§8-563(b)  and  cmt.  1. 
and  8-504  and  cmt.  1  (all  customers  of  the 
securities  intermediary-  share  a  pro  rata  property 
interest  in  all  interests  in  the  same  financial  asset 
held  by  the  intermediary). 

"*  An  indirect  holding  arrangement  can  be 
compared  to  a  chain  of  persons  who  hold  interests 
in  a  particular  security.  The  investor  stands  at  one 
end  of  the  chain  and  the  issuer  at  the  other  end. 
They  are  linked  by  one  or  more  securities 
intermediaries  (such  as  a  bank  and  a  depository) 
The  investor  has  certain  rights  against  the 
intermediary  linked  to  it.  which  in  turn  has  rights 
against  the  next  intermediary.  The  issuer  owes 
certain  duties  to  the  depository .  which  owes  duties 
to  the  next  intermediary .  which  owes  duties  to  the 
investor.  See  generally  Revised  .Article  8.  supra  note 
10.  Prefatory  Note  to  Art  8.  Parts  IB..  C  ,  D  ,  and 
lie,  and  §8-109. 

'  ■  In  a  direct  holding  arrangement,  the  investor  or 
its  cu.stodian  may  hold  either  certificates  or 
uncertificated  securities  that  have  been  registered  in 
the  investor's  own  name. 

'"See  infra  note  and  accompanying  text. 

'«  Revised  .Article  8  has  been  adopted  by  all  50 
stales,  the  District  of  Columbia,  and  Puerto  Rico 
The  National  Conference  of  Commissioners  on 
Uniform  State  Laws.  Introductions  f-  Adoptions  of 
Uniform  Acts:  A  Few  Facts  About'Be\ised  UCC 
ArtJC^e  8  (1994)  (visited  Aug.  14   20011  <http:// 
www.nccusl.org'nccusluniformact— fartsheets/ 
unifonnacts-fs-ucca8.asp>  The  US  Department  of 
the  Treasury'  relied  on  Revised  .Article  8  in  drafting 
its  Treasury /Reserve  Automated  Debt  Entry-  System 
(  "TRADES  "1  regulations  for  government  securities. 
See  Regulations  Governing  Book-Entry  Treasury- 
Bonds.  Notes  and  Bills.  Department  of  the  Treasury 
Circular.  Public  Debt  Series.  No  2-«6  |61  FR  43626 
(Aug.  23.  1996)i  (1996  Treasury  Circular  1 
(adopting  TRADES  regulations  codified  at  31  CFR 


Last  year,  we  adopted  a  new  rule 
concerning  the  use  of  foreign  securities 
depositories  that  focused  on  the  risk  of 
these  arrangements. 2f'  In  the  domestic 
context,  the  important  changes  in 
custody  practice  and  commercial  law 
that  have  occurred  since  1978  have 
reduced  the  nsks  of  these  arrangements, 
and  made  some  requirements  of  rule 
17f— 4  imnecessary  for  the  protection  of 
fund  assets.  Today  we  are  proposing  tn 
revise  rule  17f-4  to  reflect  these  and 
other  developments.  The  amendments 
would  (i)  expand  the  types  of  custodial 
entities  that  may  operate  depositories 
imder  the  rule  and  the  functions  they 
may  perform,  as  well  as  the  types  of 
investment  companies  that  mav  relv  on 
the  rule,  (ii)  update  the  conditions  of  the 
rule,  and  (c)  revise  certain  fund 
approval  requirements  for  custody 
arrangements  involving  depositories. 

II.  Discussion 

A.  Functions  of  a  Securities  Depositon- 

We  propose  to  update  the  terms  we 
use  in  the  rule  to  reflect  the  broader 
range  of  functions  today  performed  bv 
securities  depositories  for  funds  The 
rule  currently  permits  a  securities 
depositor,-  tn  hold  fund  securities  that 
are  transferred  (or  pledged)  bv 
bookkeeping  entry-  -'  The  proposed 
amendments  would  permit  a  depository- 
to  hold  fungible  assets  that  are 
transferred,  pledged,  or    otherwise 
acquired  or  disposed  of  by 
bookkeeping  entry.-  Permitting  a 
depository  to  hold  assets  that  mav  be 
"acquired  or  disposed  of  without  being 
"transferred"  would  accommodate  the 
use  of  depositories  that  hold  open-end 
fund  shares  or  "Treasury  Direct' 
securities,  both  of  which  securities 
typically  are  conveyed  through 
redemption  by  the  issuer  -    Other 


357.  Subpart  B)  The  Commission  staff  has  stated 
that  it  would  not  recommend  enforcement  action  if 
certain  funds  used  the  federal  book-entry  system 
under  the  revised  regulations  Investment  Companv 
Institute.  SEC  No- Action  Letter  (Oct.  3.  1997) 

'°  See  Custody  of  Investment  Company  Assets 
Outside  the  United  States.  Investment  Cximpany  Act 
Release  No.  24424  (Apr  27.  2000)  |65  FR  25630 
(May  3.  2000)1  ("Rule  17f-7  Adopting  Release"). 

-'See  rule  17f-4(a). 

"Proposed  rule  i7f-4(b)(9)  Rule  17f-4  als<. 
requires  that  the  securities  be  fungible  Under  the 
proposed  amendments,  the  securities  would  be 
considered  fungible  even  if  a  depository  transfers 
some  shares  of  the  same  class  in  different  forms 
[e.g..  it  transfers  most  shares  in  electronic  form,  but 
periodically  transfers  some  shares  in  certificate 
form) 

"  See  Revised  .Article  8.  supra  note  10.  at  ^  8- 
102(a)(18)  ("uncertificated  security  '  means  a 
security  that  is  not  represented  bv  a  certificate!.  §  8- 
103  cmt  3  ("the  typical  transaction  in  shares  of 
open-end  investment  companies  is  an  issuance  or 
redemption,  rather  than  a  transfer  of  shares  );  1996 
Treasury  Circular,  supro  note  19,  Appendix  B  to 

Continued 
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amendments  to  rule  17f-4  also  would 
permit  a  deposifon'  to  hold  assets  that 
are  conveyed  "by  physical  delivery."  -•* 
This  change  is  designed  to  facilitate  the 
use  of  centralized  custody  arrangements 
for  investments  that  are  commonly  held 
in  certificate  form.-' 

The  proposed  amendments  also 
would  update  the  terminology  of  rule 
17f-4  that  describes  how  funds  and 
their  c:ustodians  use  depositories.  The 
rule  currently  permits  a  fund  or  its 
custodian  (or  an  agent  of  the  custodian) 
to  "deposit  *    *   *  securities  owned  by" 
the  fund  in  a  depository.-'  The 
proposed  amendments  would  permit  a 
fund  or  its  custodian  to  "place  and 
maintain  assets"  in  a  depository.'"  and 
permit  a  custodian  to  use  an 
"intermediary  custodian.''^^ 

B  Scope  of  the  Rule 

Rule  17f-4  permits  funds  to  maintain 
assets  with  a  depository  established  by 
a  registered  clearing  agency,  such  as 
DTC.  and  the  book-entry  system  of  the 
Federal  Reserve    "  We  now  propose  to 
revise  the  scope  of  rule  17f-4  by 
permitting  funds  to  maintain  assets  with 
a  registered  transfer  agent  fcjr  the 


Hdrt  357  at  n  1  and  accompanying  text  (describing 
"Treasun.-  Uirec  I"  system  through  which  investors 
may  hold  non-transferable  Treasury  securities 
issued  directly  to  them). 

^*  A  centralized  processing  facility  that  transfers 
certificates  by  physical  delivery  appears  to  offer 
benefits  comparable  to  those  of  a  depository, 
including  centralized  custody,  recordkeeping,  and 
transfer  capabilities,  and  reduction  of  the  expenses, 
delays,  and  risks  of  decentralized  holding  of 
certificates. 

■^' These  types  of  investments  include  some 
equity  securities,  bankers  acceptances,  certificates 
of  deposit,  municipal  securities,  and  non- 
depusitory  eligible  mortgage-backed  securities. 

'"Rule  17f-4(b). 

'"Proposed  rule  17f— 4(a).  "Place  and  maintain" 
would  be  suljstituted  for  'deposit  '  in  order  to  make 
the  language  of  the  nile  more  consistent  with 
Revised  Article  8  and  with  rules  17f-5  and  17f-7. 
See  Revised  Article  8,  supm  note  10.  §8-504  (duty 
of  securities  intermediary  to  "maintain"  financial 
asset):  nde  I7f-5  Note:  rule  17f-7  Note.  "Assets" 
would  be  substituted  for  "securities  owned  by  the 
fund"  to  clarify  that  assets  are  not  always  held  in 
the  funds  name  and  may  not  be  its  exclusive 
property.  .See  sufim  note  15.  "Assets"  would 
include  cash,  securities,  and  similar  investments 
owned  by  the  fund  or  held  by  another  person  for 
the  funds  benefit.  Proposed  rule  17f-4(b)(l).  The 
staff  has  stated  that  it  would  not  recommend 
enforcement  action  if  a  fund  that  participated 
directly  in  a  depositor)'  maintained  a  c;ash  ac;count 
to  facilitate  settlement  or  to  secun*  obligations  to  a 
reserve  fund   Midwest  Securities  Trust  ("ai.,  SEC  No- 
Action  Letter  (Mar   14.  1990). 

•'"Proposed  rule  17f-4(b)(5)  (an  intermedian,' 
cu.stodian  would  mean  any  subcustodian  through 
which  the  fund's  custodian  maintains  assets  with 
a  depository .  if  the  sutx  ustodian  is  cjualifii'd  to  act 
as  a  c  ustodianl 

• 'See  rule  17f-»(b)(1).  (2).  (c).  and  (d).  The 
pn)posed  amendments  would  update  references  to 
Treasury  regulations  to  reflect  revisions  and  to  add 
a  reference  to  the  Treasun,'  Direct  regulations.  See 
supra  note  19:  proposed  rule;  17f-4(a)(4)(i). 


purpose  of  holding  shares  of  an  open- 
end  registered  management  investment 
company  (mutual  fund). '"  This 
amendment  would  acknowledge  that  a 
mutual  fund's  transfer  agent  may  serve 
as  the  functional  equivalent  of  a 
depository.^'  This  amendment  responds 
to  the  growth  in  "fund  of  funds."  cash 
sweep  and  other  arrangements  in  which 
a  registered  investment  company  invests 
in  shares  of  a  mutual  fund. 

We  request  comment  on  the  scope  of 
rule  17f--4  and  our  proposed 
amendments.  Are  there  other 
organizations  that  act  as  depositories  for 
funds?  Should  they  be  included  in  the 
rule? 

C.  Reliance  on  Rule  by  Non- 
Management  Companies 

Rule  17f-4  currently  permits  only 
registered  management  investment 
companies,  i.e.,  open-end  funds  (or 
mutual  funds)  and  closed-end  funds,  to 
rely  on  the  rule.  '*'  The  proposed 
amendments  would  broaden  the  rule  to 
permit  any  registered  investment 


'"Proposed  rule  17f-4(a)(4)(iii).  A  conventional 
depositorvjrarely  holds  shares  issued  by  a  fund.  Sep 
Transfer  Agents  Operating  Direct  Registration 
Svstem.  Saturilies  Exchange  Act  Release  No.  35038 
(Dec.  1.  19^4)  [59  FR  63662  (Dec.  8.  1994)1  at  n.6 
and  accombanying  text.  The  staff  has  stated  that  it 
would  not  recommend  enforcement  action  when  a 
fund  acts  ati  a  transfer  agent  for  its  own  shares.  See 
Capital  Supervisors  Helios  Fund.  Inc.,  SEC  No- 
Action  Letter  ()une  18,  1984).  See  also  American 
Pension  Investors  Trust.  SEC  No-Action  Letter  (Feb. 
1.  1991)  (siaff  stated  it  would  not  recommend 
enforcemelil  action  if  the  custodian  for  fund  of 
funds  maintained  shares  of  underlying  funds  with 
its  transfei^ agent  based  on  rule  17f-4  if  underlying 
funds  did  iiot  disclaim  liability  for  acting  on 
instructioqs  believed  to  be  genuine):  Gardner  Fund, 
SEC  No-A^tion  Letter  (Mar.  7,  1988)  (staff  slated 
that  it  woiild  not  recommend  enforcement  action  if 
fund  of  fuilds  maintained  its  investments  directly 
with  transfer  agents  of  unaffiliated  funds,  subject  to 
conditions!  based  on  rules  17f-2  and  17f-4). 

"  A  regiiilered  transfer  agent,  like  a  clearing 
agency,  is  ^object  to  significant  regulatory  oversight. 
A  transfer  ^gent  must  register  with  the  Commission 
or  a  bank  Ijegulatorv  agency,  section  17A(c)  of  the 
Exchange  Act  |15  U.S.C.  78q-l(c)|,  and  must 
comply  vv'llh  Commission  regulations  that  govern 
its  primarj  functions.  See  sections  17A(d)(1)  and  (2) 
oftheExc:|ange  Act  |15  U.S.C.  78q-l(d)(l)-(2)| 
(Commission  may  prescribe  regulations  for  any 
registered  transfer  agent,  which  may  be  enforced  by 
Commission  or  transfer  agent's  appropriate 
ri!gulator\'iagencv);  rules  17Ad-1  to  17Ad-13  |17 
CFR  240.1^Ad-l— 240.17Ad-13|  (Commission 
rules  apply  to  all  registered  transfer  agents, 
including  panks.  with  limited  exceptions  for 
"exempt  transfer  agents"  that  handle  few 
transactiojis  under  17  CFR  240.1 7Ad-4(b)); 
SecuritiesjExchange  Act  Release  No.  35038.  supra 
note  30  ((iimmission  rules  address  matters 
includinglhe  timely  issuanc:e  and  cancellation  of 
certificat^.  recordkeeping  practices,  and  the 
safoguardtig  of  se<;urities  and  cash):  sections 
17A(d)(3). ;(d)(4).  and  (f)  of  the  Exchange  Act  (15 
U.S.C.  78<|-l(d)(3),  (d)(4),  and  (f)|  (mles  adopted  by 
other  regifatory  bodies  must  be  consistent  with 
C>)mmissit)n  rules). 

'-Rulpl7f-t(b).  Section  17(f)  of  the  Investment 
Company  Act  likewise  applies  to  registered 
management  companies. 


company,  including  a  unit  investment 
trust  ( "UIT")  or  a  face-amount 
certificate  company,  to  use  a  securities 
depository. ' '  The  staff  has  stated  that  it 
would  not  recommend  enforcement 
action  in  similar  circumstances  when 
non-management  companies  maintained 
assets  in  a  depository  '"*  to  supplement 
custody  arrangements  with  a  trustee. ''' 
Because  a  non-management  company 
has  no  directors,  officers,  or  investment 
adviser,  the  proposed  amendments 
would  authorize  a  trustee  to  approve 
these  arrangements.  "'  The  trustee  also 
would  have  to  establish  an  internal 
control  system  reasonably  designed  to 
prevent  unauthorized  officer's 
instructions. '"  The  Commission 
requests  comment  on  these  proposals 
for  the  use  of  depositories  by  non- 
management  companies.  Should  other 
conditions  apply  to  these 
arrangements?  '" 

D  Compliance  Requirements  for  the 
Custodian  or  Securities  Depositor^' 

Rule  17f-4  requires  that,  if  a  fund 
holds  securities  in  a  depository  through 
a  custodian  or  its  agents,  the  custodian 
must  maintain  the  fund's  securities  in  a 
depository  account  for  the  custodian's 


J 'Proposed  rule  17f-4(b)(4)  ("fund  "  means  a 
registered  investment  c;ompany). 

"f.g  .  Bradford  Trust  Co..  SEC  No- Action  Letter 
(Nov.  29.  1982)  (staff  stated  it  would  not 
recommend  f'nforcement  action  if  trustee 
maintained  L'lT's  holdings  of  corporate  and 
municipal  bonds  with  DTC):  Linited  Stales  Trust 
C^o.  of  New  York.  SEC  No-.Ac.iion  Letter  (Apr.  16. 
1992)  (staff  stated  it  would  not  recommend 
enforcement  action  if  trustee  maintained  lIlT's 
investments  in  open-end  funds  vvith  transfer  agents 
of  portfolio  funds  under  conditions  based  on  rule 
17f-4.  if  portfolio  funds  did  not  di.sclaim  liability 
for  acting  on  instmctions  believed  to  be  genuine). 
Insurance  company  separate  accounts  registered  as 
UITs  also  may  use  depository-like  arrangements. 
See  rule  2ba-2(b)  under  the  Act  {17  CFR  270.26a- 
2(b)|  (separate  account  registered  as  UIT  may  holo 
securities  of  underlying  portfolio  funds  in 
uncertificated  form  with  transfer  agent):  mles  6e- 
2(b)(9)(iv)  and  6e-3|T)(b)(9)(iv)  under  Ihe  Act  (17 
CFR  270.6e-2(b)(9)(iv).  and  270.6e-3(T)(b)(9)(iv)|. 

"Section  26(a)(2)(D)  of  the  Act  |15  U.S.C.  80a- 
26(a)(2)(D)|  requires  Ihe  assets  of  a  UIT  to  be  held 
by  a  trustee.  Section  28(c)  of  the  ,\ct  |15  U.S.C.  80a- 
28(c)l  imposes  similar  requirements  on  a  face- 
amount  certificate  c  ompany.  but  authorizes  the 
Commission  to  adopt  custody  rules. 

36  Proposed  rule  17f-4(a)(3). 

"Proposed  rule  17f-»(a)(2)(ii)  and  (b)(6).  The 
staff  has  staled  that  it  would  not  rec:ommend 
enforcement  action  if,  among  other  things,  a  trustee 
maintained  a  system  designed  to  prevent 
unauthorized  officer's  instructions,  linited  Slates 
Tnisl  Co.  of  New  York,  supra  note  34.  Under  the 
proposed  amendments.  Ihe  trustee  as  the  fund's 
custodian  also  would  have  to  enter  into  an 
appropriate  custody  agrprmenl  with  the  company's 
sponsor  See  propiistui  rule  17f— 4(a)(1). 

'"  See.  e.g..  United  Sl.iles  Trust  (^o.  of  New  York. 
supm  note  34  (staff  staled  that  it  would  not 
recommend  enfori  emeni  a(.lion  if.  among  other 
things.  Ihe  shares  of  a  portfolio  fund  were  registered 
with  transfer  agent  in  the  name  of  trust  company 
as  Iruslce  of  I  IT) 
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customers  that  is  separate  (or 
"segregated")  from  the  depository 
account  for  the  custodian's  own 
securities,  and  must  identifv'  (or 
"earmark  ")  on  the  custodians  records  a 
portion  of  the  total  customer  securities 
as  belonging  to  the  fund  (the 
"segregation  and  earmarking 
requirements").  The  custodian  also 
must  send  to  the  fund  confirmations  of 
transfers  to  or  from  the  fund  s  account 
with  the  custodian  (the  "confirmation 
requirement").*''  In  addition,  a 
depository  that  deals  directlv  with  a 
fund  must  deliver  the  fund's  securities 
to  an  appropriate  successor  if  the 
depository  no  longer  acts  for  the  fund 
(the  "successor  custodian 
requirement").-"'  Each  of  these 
requirements  appears  unnecessary  for 
the  protection  of  fund  assets  in  light  of 
the  revisions  to  commercial  law  adopted 
in  Revised  Article  8.  The  proposed 
amendments  would  eliminate  these 
requirements  and  substitute 
requirements  designed  to  provide 
reasonable  protection  for  fund  assets 
under  modern  commercial  law. 

With  respect  to  the  segregation  and 
earmarking  requirements,  Revised 
Article  8  provides  that  a  fund  and  other 
customers  of  a  custodian  have 
proportionate  interests  in  all  securities 
of  the  custodian,  even  if  the  custodian 
does  not  segregate  particular  securities 
as  the  property  of  customers.'' '  In 
addition,  the  earmarking  of  some 
securities  for  the  fund  rather  than  other 
customers  appears  inconsistent  with  the 
guiding  principle  of  Revised  Article  8  to 
treat  entitlement  holders  alike. ■•-  The 
confirmation  requirement  of  rule  17f-4 
seems  unnecessary  to  establish  the 
fund's  ownership  of  security 
entitlements  under  commercial  law,''^ 


s-"  See  rule  17f-4(d)(2)-(3). 

«  See  rule  17f-*(c)(2). 

*'  See  supra  note  15  and  accompanying  text:  cf. 
Revised  Article  8,  supra  note  10.  §  8-511 
(entitlement  holders  have  priority  over  creditors" 
claims  to  all  assets  of  their  securities  intermediary, 
unless  a  creditor  has  perfected  a  security  interest  in 
some  assets  by  obtaining  "control").  In  direct 
holding  arrangements,  segregation  of  customer 
a.ssets  seems  unnecessary-  to  protect  fund  shares  or 
sec;urilies  certificates  that  are  maintained  in  the 
fund's  own  name  with  a  depository  such  as  a 
transfer  agent  or  a  centralized  pnx:essing  facility. 

■*-'  See  Revised  Article  8.  supra  note  10.  S  8-503 
and  cmls.  1-2  (one  entitlement  holder  generally 
cannot  assert  that  its  rights  to  the  assets  held  by  a 
securities  intermediary  are  superior  to  the  rights  of 
another  entitlement  holder:  a  security  entitlement  is 
not  a  claim  to  a  specific  identifiable  thing) 

* '  .S>p  Revised  Article  8.  supra  note  10.  §  8-501(b) 
and  cml.  2  (securitips  intermediary  creates  a 
security  entitlement  when  it  indicates  by  book  entry- 
thai  a  financial  asset  has  been  ci^dited  to  the 
customer's  account,  accepts  an  asset  for  credit  to 
the  account,  or  becomes  obligated  under  law  to 
credit  an  asset):  cml.  3  (the  existence  of  a  security 
entitlement  does  not  depend  on  when  the  custtxiian 
acquires  financial  assets  to  support  it);  cf.  1977 


and  may  in  effect  limit  the  methods  the 
custodian  uses  to  inform  the  fund  about 
the  status  of  its  securities  account  •*•* 
Finally,  the  rule's  successor  custodian 
requirement  seems  unnecessarv*''  and 
concerns  matters  that  should  reasonably 
be  the  responsibility  of  the  fund.-*'- 

The  proposed  amendments  to  rule 
17f— 4  would  substitute  more  general 
compliance  requirements  for  custodians 
and  depositories  in  place  of  these 
existing  re(quirements.-»'  First,  the  fund's 
contract  with  its  custodian  would  be 
required  to  provide  that  the  custodian 
will  take  all  actions  reasonably 
necessary  or  appropriate  under 
applicable  commercial  and  regulatory 
law  to  safeguard  assets  held  by  the 
custodian,  or  assets  maintained 
elsewhere  for  the  benefit  of  the  fund.-*" 
If  the  fund  deals  directly  with  a 
depository,  the  depository's  contract  or 
rules  for  participants  would  be  required 
to  provide  that  the  depositorv'  will  meet 
similar  obligations '''' These 
undertakings  would  assure  that  the 
fund's  own  custodian  or  depository- 
must  comply  with  the  specified  duties 
of  a  securities  intermediary  or  issuer 
under  Revised  Article  8.  "This 


Reproposing  Relea.se.  supm  note  9.  at  nn.  4-7  and 
accompanying  text  (confimiation  may  help  to 
establish  fund's  ownership  of  securities). 
Confirmation  also  seems  unnecessary-  to  protect 
assets  that  are  maintained  directly  with  a 
depository  in  the  fund's  own  name.  See  supra  note 
41 

■•■"  The  custodian  and  fund  may  prefer  timed 
updates,  daily  balance  reports,  or  other  methods  of 
indicating  that  the  custodian  has  credited  an 
account.  See  Revised  Article  8.  supra  note  10,  §  8- 
501(b)  cml.  2  ("Paragraph  (1)  does  not  attempt  to 
specify-  exactly  what  accounting,  record-kf^eping.  or 
information  transmission  steps  suffice  to  indicate 
that  the  intermediary  has  credited  Ihe  account.  That 
is  left  to  agreement,  trade  practice,  or  rule  in  order 
to  pro\ide  the  flexibility  necessary  to  accommodate 
varying  or  changing  accounting  and  information 
pnx:essing  systems"). 

«Rule  17f-4(c)(2)  requires  that,  if  a  fund  deals 
with  a  depository  directly  (rather  than  through  a 
custodian),  the  arrangement  with  the  depository 
must  provide  that,  if  Ihe  depository  ceases  to  act  for 
the  fund,  it  will  deliver  the  fund's  assets  to  an 
appropriate  successor  custodian  The  provision 
appears  unnecessary  because  failure  by  a  fund  to 
maintain  assets  in  a  permissible  manner  would 
violate  section  17(f)  of  the  Act. 
"•  See  infra  Section  II. E. 
*"  Proposed  rule  17f-4(a)(l)  and  (2|(i). 
"Proposed  rule  17f-4(a)(l)(i)  (obligation  of 
custodian  or  trustee  of  unit  investment  trust).  The 
applicable  commercial  law  normally  would  be  the 
local  law  of  the  jurisdiction  of  Ihe  custodian,  see 
Revised  Article  8.  supra  note  10.  §8-110.  which 
would  usually  be  Revised  Article  8  or  similar 
regulations  that  govern  Ihe  federal  book-entry 
system. 

■•■' Proposed  rule  17f-«(a)(2)(i).  A  depository  that 
deals  only  with  Ihe  fund's  custodian  would  not 
have  to  enter  into  an  agreement  with  the  ftind. 
^"The  securities  intermediary's  duties  under 
cx)mmercial  law  include:  (i)  maintaining  sufficient 
unencumbered  financial  assets  to  cover  all  security 
entitlements  of  all  entitlement  holders,  see  Revised 
Article  8.  supra  note  10.  S  8-504:  (ii)  obtaining  for 


assurance  is  important  because  Revised 

Article  8  sharply  limits  the  ability  of  a 

fund  to  seek  recourse  from  any  party 

other  than  its  own  custodian  for  assets 

mishandled  by  the  custodian.'*' 

Second,  the  custody  contract  (or 

depository  rules)  would  have  to  state 

that  the  custodian  (or  depository')  will 

promptly  provide  periodic  reports  on  its 

internal  accounting  controls  and 

financial  strength,  and  available  reports 

on  the  controls  of  any  depository  or 

intermedian-  custodian  it  uses.''-  Rule 

17f-4  currently  requires  a  custodian  to 

provide  similar  reports  about  internal 

controls.''^  Periodic  review  of  a 

custodian's  controls  by  fund  auditors  is 

a  significant  safeguard  for  fund  assets. s* 

The  fund  also  should  consider  the 

financial  strength  of  its  own  custodian 

or  of  any  depository  with  which  if  deals 
directly. ''5 

The  Commission  requests  comment 
on  the  proposed  contractual 
requirement  to  take  actions  necessarv-  or 
appropriate  under  applicable 
commercial  and  regulatory  law  to 
safeguard  assets.  Should  the  rule  specify 
duties  applicable  in  particular 


the  entilleinent  holder  payinents  made  bv  the  issuer 
of  a  financial  asset,  id..  §8-505:  (iii)  exercising 
rights  with  respecl  to  a  financial  asset  (such  as  the 
right  to  vote  proxy  materials)  as  directed  by  the 
holder,  id..  §8-506:  (iv)  complying  with  orders 
given  by  the  holder  concerning  financial  assets 
(such  as  to  dispose  of  entitlements),  id..  §8-507: 
and  |v)  changing  the  holder's  entitlement  into 
another  available  form  of  holding  upon  request 
(such  as  converting  it  into  a  security  certificate  in 
a  direct  holding  arrangement),  id..  §  8-508.  .^ 
transfer  agent  may  be  subject  to  the  duties  of  an 
issuer  under  commercial  law .  See.  e.g  .  Revased 
.Article  8.  §  8-207  (duties  of  issuer  concerning 
registered  owner),  §  8-401  (duty  of  issuer  to  register 
transfer). 

^'  See  Revised  Article  8.  supra  note  10,  §§  8-1 16. 
8-502.  8-503  and  cmU.  2-3,  8-510  (adverse  claims 
may  not  be  asserted  against  a  purchaser  who 
acquires  a  security  entitlement  for  value  and 
without  notice  of  the  adverse  claims:  entitlement 
holders  may  assert  a  claim  against  a  purchaser  other 
than  their  securities  intermediary  only  if  their  own 
intermediary  is  insolvent  and  lacks  sufficient  assets 
lo  satisfy  their  claims,  and  the  purchaser  knowingly 
colluded  with  Ihe  intermediary  lo  violate  duties  to 
holders):  Policy  Perspectives,  supra  note  4.  at  1508. 

^•'Proposed  rule  17f-4(a)(l)(ii)  (obligation  of 
custodian):  see  proposed  rule  17f-iK8)(2)(i)  (similar 
obligation  for  depository  that  deals  directlv  with  the 
fund). 

"  See  rule  17f-4(d)(4). 

"Fund  auditors  review  a  custodian's  internal 
controls  when  evaluating  factors  that  could  affect 
the  fair  presentation  of  information  in  financial 
statements  See  ,\ICPA  Audit  and  Acxountmg 
Guide.  Audits  of  Investment  Companies.  ^1  2.132 
to  2.136  (May  1.  1998)  (auditor  reviews  fund's 
internal  control  structure  and  considers  custodian's 
controls:  should  test  interacnion  of  these  controls): 
Sub-Item  77B  of  Form  N-SAR  (17  CFR  274  101 1 
(auditor's  report  on  internal  controls  must  be 
attached  to  the  fund's  Form  N-S.^R  report) 

'*  Revised  Article  8  severely  limits  the 
circumstances  in  which  the  fund  could  assert  a 
claim  against  anyone  other  than  its  own  custodian 
See  supra  note  and  accompanying  text. 
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circumstances?^'^  Should  the  rule  clarify 
that  custody  contracts  should  not 
generally  waive  duties  under 
commercial  law'  '•"  We  also  request 
comment  on  the  proposed  contractual 
requirement  tn  provide  reports  on  the 
custodian's  internal  accounting  controls 
and  financial  strength,  and  reports  on 
the  internal  controls  of  subcustodians.  Is 
it  appropriate  to  require  reports  about 
the  custodian's  financial  strength?  Are 
reports  on  subcustodians'  internal 
controls  unnecessary  because 
subcustodians  do  not  deal  directly  with 
the  fund'  ■^"  Should  other  requirements 
apply  to  a  custodian  or  depository? 
Should  the  amendments  include  a 
transition  provision  that  would  apply 
the  current  requirements  of  the  rule  to 
any  custody  arrangement  that  remains 
subject  to  Prior  Article  8?'^' 

E  Approval  of  Custody  Arrangements 

We  are  proposing  to  eliminate  the 
requirements  of  rule  17f— 4  that  fund 
directors  approve  (i)  the  fund's  direct 
arrangements  with  depositories,  and  (ii) 
arrangements  by  custodians  with 
depositories.''"  Custody  arrangements 
involving  depositories  have  become 
routine.*^'  Although  directors,  in 
exercising  their  general  responsibility  to 
oversee  fund  operations,  should  monitor 


■'•  Special  duties  might  be  appropriate  when  a 
hind  or  its  custodian  maintains  securities 
ceinricales  with  a  centralized  processing  facility.  If 
the  i:er1ificates  are  not  endorsed  to  the  facility,  and 
the  facihty  does  not  act  as  a  representative  for  the 
issuer,  the  facility  may  not  have  to  comply  with 
either  the  duties  of  a  securities  intermediary  or  the 
duties  of  an  Issuer  under  Revised  Article  8. 

''  Sw  Revised  .Article  8.  supra  note  10.  §§  8-11 1 , 
8-504(c)(l).  8-505(a)(l).  8-506(1).  8-507(a)(l).  8- 
f)08(l),  8-509(b)  (securities  intermediary  must 
perform  its  duties  under  Revised  Article  8  with 

due  care  in  accordance  with  reasonable 
commerc  lal  standards,"  unless  modified  by 
regulatory  requirements  or  contractual  provisions 
that  meet  "good  faith"  standard). 

*"  A  fund  could  rarely  assert  a  claim  against  an 
intermediary  with  which  it  does  not  deal  directly. 
See  supra  note  51 

^' A  few  U.S.  jurisdictions  may  require  additional 
time  to  enact  Revised  Article  8  into  law.  See  supra 
note  In  jurisdictions  where  Revised  Article  8  is  in 
effect,  a  fund  would  need  to  update  its  custody 
contracts  to  incorporate  the  revised  protections  and 
remove  any  inconsistent  provisions.  See  proposed 
rule  17f-4(a)(3)  (discussed  below). 

""Swrule  17f-t(c)(3).  (d)(5);  proposed  rule  17f- 
4(a)(3). 

*'  Sm»  Revision  of  Certain  Annual  Review 
Requirements  of  Investment  Company  Boards  of 
Directors.  Investment  Company  Act  Release  No. 
19719  (Sept.  17.  1993)  |58  FR  49919.  49920  (Sept. 
24,  1993)1  (commenters  suggested  that  depository 
arrangements  arc  commonplace,  generally  do  not 
involve  conflicts  of  interest,  and  involve  a  degree 
of  technical  expertise  that  is  more  appropriately 
exercised  by  fund  management):  cf.  id.  at  n.l5 
(consent  requirement  in  section  17(f)  may  favor 
director  approval),  .•iee  SEC  Division  of  Investment 
Management.  Protecting  Investors:  A  Half-Century 
of  Investment  Company  Regulation  at  255  (May 
1992)  (directors  should  primarily  address  conflicts 
of  interest) 


the  fund's  dealings  with  its  own 
custodian,  close  involvement  in 
approving  arrangements  with  domestic 
depositories  appears  unnecessary'.  The 
amendments  would  permit  the  fund 
itself  (through  an  officer)  to  approve 
arrangements  with  depositories  and 
with  custodians  that  use  depositories. '^- 

The  Commission  requests  comment 
on  these  proposals  Should  the  fund  or 
its  directors  have  to  approve  any 
arrangement  in  which  the  custodian 
maintains  certificates  in  the  fund's 
name  with  a  centralized  processing 
facility,''^  or  maintains  fund  shares  with 
a  transfer  agent  that  acts  as  a 
depository?  Should  the  fund  board  have 
to  approve  any  direct  dealings  with  a 
depository? 

F.  Note  Qahfying  Application  of  Rule 
17f-4       j 

We  propose  to  add  a  note  to  rule  17f- 
4  clarifying  the  relationship  between 
that  rule  and  rule  17f-5  under  the  Act, 
which  governs  the  maintenance  of  fund 
assets  with  a  foreign  custodian. f*"*  The 
note  would  state  that  a  custody 
arrangement  in  which  fund  assets  are 
held  with  a  U.S.  depository  through  a 
foreign  custodian,  would  be  governed 
by  rule  17f-5  as  well  as  by  rule  17f— 4.'''^ 


"  See  proposed  rule  17f-4(a)(3).  This  approval 
would  satisfy  the  statutory  requirement  that  a 
custodian  use  a  system  for  the  central  handling  of 
securities  only  "with  the  consent  of  the  registered 
management  company  for  which  it  acts  as 
custodian."  See  section  17(f).  If  the  fund  is  a  unit 
investment  trust  or  other  non-management 
company,  a  trustee  would  be  required  to  approve 
those  arrangements.  See  proposed  rule  17f-4(a)(3). 

■"^  See  supra  note  and  accompanying  text. 

•*-*The  note  would  not  add  any  new  requirements, 
but  instead  would  clarify  the  operation  of  rules  17f- 
4  and  1 7f-5  in  cases  where  fund  assets  are  held 
with  a  lis.  depository  through  a  forei^  custodian. 

^^  In  some  circumstances,  rule  17f-2  (governing 
fund  "self-custody")  may  apply  to  a  depository 
arrangement  as  well.  The  staff  has  taken  the 
position  thet  a  "self-custody"  arrangement  may 
arise  when  the  fund's  investment  adviser  controls 
or  is  controlled  by  (or  is  under  common  control 
with)  the  fund's  custodian,  intermediary  custodian, 
or  depository,  and  that  these  arrangements  may  be 
subject  to  rule  17f-2  under  the  Investment 
Company  Act  (governing  self-custody 
arrangements),  as  well  as  rule  17f-4.  See,  e.g.. 
Rodney  S<^are  Fund.  SEC  No- Action  Letter  (June 
15,  1987)  (staff  refused  to  provide  assurance 
concerning  enforcement  action  in  case  where  a 
fund's  custodian  was  adviser  to  one  fund  and 
controlled  adviser  to  other  funds,  and  custodian/ 
adviser  retained  effective  control  over  assets  even 
though  it  maintained  assets  with  unaffiliated 
depository).  See  also  Mutual  Fund  Group.  SEC  No- 
Action  Letter  (Dec.  12,  1989)  (staff  refused  to 
provide  assurance  concerning  enforcement  action 
in  case  wliere  a  fund's  adviser  also  acted  as 
subcustodian,  despite  funds  use  of  unaffiliated 
custodian);  In  the  Matter  of  Ciofen  and  Glosstwrg, 
Inc.,  Investment  Advisors  Act  Release  No.  1400 
(Jan.  11,  1994)  (the  Commission  imposed  sanctions 
for  adviser's  failure  to  protect  client  trust  assets 
held  by  unaffiliated  custodian  but  transferable  by 
adviser's  employees  as  trustees).  The  existence  of 
common  personnel  also  may  raise  self-custody 


III.  General  Request  for  Comment 

The  Commission  requests  comment 
on  the  rule  amendments  proposed  in 
this  Release,  suggestions  for  additional 
changes  to  existing  rules  or  forms,  and 
comment  on  other  matters  that  might 
have  an  effect  on  the  proposals 
contained  in  this  Release.  For  purposes 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.'^''  the 
Commission  also  requests  information 
regarding  the  potential  impact  of  the 
proposals  on  the  U.S.  economy  on  an 
annual  basis.  Commenters  are  requested 
to  provide  empirical  data  to  support 
their  views. 

rv.  Effects  on  Efficiency.  Competition, 
and  Capital  Formation 

Section  2(c)  of  the  Investment 
Company  Act  requires  the  Commission, 
when  it  engages  in  rulemaking  and  is 
required  to  determine  whether  an  action 
is  consistent  with  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation. f"^  The  Commission 
therefore  requests  comment  whether  the 
proposals,  if  adopted,  would  promote 
efficiency,  competition,  and  capital 
formation.  Does  rule  17f-4  currently 
create  inefficiencies?  Would  the 
proposed  amendments  reduce  or 
compound  those  inefficiencies?  Would 
other  regulatory  approaches  be  more 
efficient?  Does  rule  1 7f-4  currently 
hinder  competition  or  capital 
formation?  Would  the  proposed 
amendments,  or  any  alternative 
amendments,  result  in  improvements  in 
competition  or  capital  formation? 
Commenters  are  requested  to  provide 
empirical  data  to  support  their  views. 

We  have  received  correspondence 
from  an  association  of  global  bank 
custodians  ("Bank  Custodians")  that 
raises  issues  of  regulator}'  fairness  under 
the  Commission's  rules.  The  Bank 
Custodians  recommend  that  the 
Commission  treat  domestic  and 
transnational  depositories  similarly 
under  the  Commission's  custody  rules 
under  section  17(f). '^"  The  Bank 


concerns  See.  eg..  Dean  Witter  World  Wide 
Investment  Trust.  SEC  No-Action  Letter  (Mar.  14. 
1988)  (staff  stated  that  it  would  not  recommend 
enforcement  action  if.  among  other  things,  foreign 
adviser's  personnel  did  not  have  access  to  assets 
held  by  affiliated  domestic  custodian). 

'•«Pub.  L.  104-121.  Title  II,  1 10  Stat.  857  (1996). 

6"  15  U.S.C.  80a-2(c). 

"^See  Letter  from  Daniel  L.  Goelzer.  Baker  & 
McKenzie.  to  Robert  E.  Plaze,  Associate  Director, 
Division  of  Investment  Management  (Dec.  7.  2000). 
See  also  Letter  from  Daniel  L  Goelzer.  Baker  & 
McKenzie.  to  C.  Hunter  )ones.  Assistant  Director. 
Division  of  Investment  Management  (Oct.  17.  2001). 
These  letters  are  available  in  File  .No.  S7-19-O0 
(comments  on  Commission's  Regulatory  Flexibility 
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Custodians  stated  that  the  treatment  of 
depositories  under  rule  17f-4,  rule  17f- 
5  (governing  eligibility  of  foreign 
custodians  to  hold  fund  assets),  and  rule 
17f-7  (governing  eligibility  of  foreign 
depositories  to  hold  fund  assets)  is 
premised  on  two  assumptions — that 
U.S.  depositories  will  handle  and  hold 
securities  that  are  traded  in  the  United 
States,  and  that  foreign  banks  and 
depositories  will  handle  and  hold 
securities  that  trade  outside  the  United 
States,  in  the  jurisdiction  in  which  the 
securities'  markets  are  located.  In  the 
Bank  Custodians'  view,  these 
assumptions  are  becoming  increasingly 
obsolete,  because  local  depositories 
often  do  not  ser\'e  a  single  market  but 
instead  are  portals  to  custody  in  other 
markets.  Given  this  development,  the 
Bank  Custodians  suggest  that  rule  17f- 

4  should  include  requirements  that  are 
similar  to  those  contained  in  rules  17f- 

5  ''''  and  17f-7  ■"  or.  alternatively,  that 
the  requirements  of  the  latter  rules 
should  apply  if  a  domestic  depository 
holds  custody  of  its  assets  with  foreign 
custodians  or  depositories."' 

We  have  decided  not  to  propose  the 
amendments  to  rule  17f-4  suggested  by 
the  Bank  Custodians  at  this  time, 
because  they  may  impose  unnecessary 
burdens  on  funds  using  U.S. 
depositories.  We  regulate  the  U.S. 
depositories  discussed  by  the  Bank 
Custodians  as  clearing  agencies  under 
the  Securities  Exchange  Act  of  1934."2 
As  such,  they  are  subject  to  rigorous 
standards  for  their  operations,  which  are 
designed  to  safeguard  the  interests  of 
investors,  including  investment 
companies." '  Before  a  clearing  agency 


Agenda  issued  Oct.  17.  2000)  and  in  File  No.  57- 
22-«l. 

««Rule  I7f-5  generally  requires  that  a  delegate  of 
the  fund's  board  of  directors  (i)  determine  that  the 
assets  will  be  subject  to  reasonable  care,  (ii) 
determine  that  the  arrangement  with  the  foreign 
custodian  is  governed  by  a  written  contract  that 
meets  specified  standards,  and  (iii)  monitor  the 
appmpriateness  of  maintaining  the  fund's  foreign 
assets  with  the  custodian.  Rule  17f-4  does  not 
include  these  requirements. 

'"Rule  17f-7  generally  requires  a  foreign 
depository  to  meet  minimum  requirements  in  order 
to  be  an  "eligible  securities  depository  "  and 
requires  that  each  fund's  primary  custodian  provide 
the  fund  (or  its  adviser)  with  a  continuallv  updated 
risk  analysis  of  the  foreign  depository.  Rule  17f-4 
does  not  include  these  requirements. 

''  We  encountered  a  similar  issue  during  the 
adoption  of  rule  17f-7.  We  noted  at  that  lime  that 
the  risk  analyses  performed  under  that  rule  with 
respect  to  a  transnational  depository  should  include 
information  reasonably  axailable  about  the 
depository's  global  cu.stodlal  network.  See  Rule 
17f-7  .^dopting  Release,  supra  note  .  at  n.24. 

'^  See  section  17A  of  the  Exchange  Act  {15  U.S.C. 
78q-li  The  Fedwire  system  and  mutual  fund 
transfer  agents  do  not  register  as  cli^aring  agencies, 
but  are  very  unlikely  to  hold  securities  through  a 
foreign  custodian  or  depository. 

"^  In  1980  the  Commis?!on  specified  the 
standards  that  would  apply  to  the  registration  and 


may  establish  a  link  with  a  foreign 
custodian  or  depository,  it  must  obtain 
an  order  from  us  after  demonstrating 
that  its  arrangement  with  the  custodian 
or  depository  will  adequately  safeguard 
customer  securities. '■'  We  believe  our 
approval  and  ongoing  monitoring  of  a 
clearing  agency's  link  with  a  foreign 
custodian  or  depositor\  provide  at  least 
the  same  degree  of  protection  of  fund 
assets  as  the  standards  that  apply  to  a 
foreign  custodian  or  depository  that 
holds  assets  on  behalf  of  a  fund  under 
rules  17f-5  and  17f-7."''  Thus  it  initially 
appears  unnecessar>'  to  require  U.S. 
depositories  that  link  to  foreign 
custodians  and  depositories  to  also 
satisf>'  the  eligibility  requirements  of 
rules  17f-5  and  17f-7. 

While  we  are  not  proposing  the 
amendments  to  rule  1 7f-4 
recommended  by  the  Bank  Custodians. 


oversight  of  clearing  agencies  under  the  Exchange 
Act.  Those  standards  relate  to  the  provisions  of 
section  1  "A  that  require  clearing  agencies  to  have 
the  capacity  to  facilitate  the  prompt  and  accurate 
settlement  of  securities  transactions,  and  safeguard 
securities  and  assets  in  their  control.  See  15  U.S.C. 
78q-l(b)(3)(A).  (F).  The  standards  require  the 
clearing  agency,  among  other  things,  to:  (i)  perform 
periodic  risk  assessments  of  its  operations:  (ii)  have 
a  board  audit  committee  composed  of  non- 
management  directors  who  select  (or  participate  in 
selecting)  the  agency's  independent  public 
accountant  and  review  its  work:  (iii)  have  a 
competent  internal  audit  department  that  reviews 
the  clearing  agency's  system  of  internal  accounting 
controls:  (iv)  annually  furnish  to  participants 
audited  financial  statements,  and  furnish  on  request 
unaudited  quarterly  financial  statements:  (v) 
annually  furnish  to  pariicipants  an  opinion  report 
prepared  by  the  independent  public  accountant 
based  on  a  study  and  evaluation  of  the  cleanng 
agency's  system  of  internal  accounting  control;  and 
(vi)  have  detailed  plans  to  assure  the  physical 
safeguarding  of  securities  and  funds,  the  integrity 
of  the  automatic  data  processing  systems,  and  the 
recovery  from  loss  or  destruction  of  securities, 
funds  or  data.  See  Securities  Exchange  Act  Release 
No.  16900  dune  17.  1980)  |45  FR  41920  (|une  23, 
1980)1. 

"■•See.  eg..  Self-Regulalorv  Organizations:  The 
Depository  Trust  Company,  Securities  Exchange 
Act  Release  No.  39657  (Feb.  12.  1998)  163  FR  8725 
(Feb.  20.  1998)1  (notice  of  proposed  link  between 
DTC  and  Canadian  securities  depository):  Self 
Regulatory  Organizations:  The  Depository  Trust 
Company.  Securities  Exchange  Act  Release  No. 
40523  (tict.  13.  1998)  |63  FR  54739  (Oct.  13,  1998)1 
(order  approving  proposed  link). 

■'■  When  approving  links  between  a  U.S.  clearing 
agency  and  a  foreign  custodian  or  depository,  the 
Commission  applies  the  same  standards  for  the 
safeguarding  of  securities  as  it  does  for  securities 
held  with  a  U.S.  clearing  agency.  See  supra  note  73 
Thus,  a  U.S.  clearing  agency's  custodial 
arrangements  with  a  foreign  custodian  or  depositorv 
are  held  to  U.S.  standards.  In  contrast,  rule  17f-5 
penr.;ts  a  fund's  foreign  custody  manager  to 
determine  that  assets  maintained  on  behalf  of  the 
fund  are  subject  to  reasonable  care  based  on  the 
standards  applicable  to  custodians  in  the  relevant 
foreign  market,  even  if  those  standards  are  lower 
than  those  that  would  be  acceptable  for  a  U.S. 
custodian.  See  Custody  of  Investment  Cximpanv 
Assets  Outside  the  United  States.  Investment 
Company  Act  Release  No.  22058  (Mav  12,  1997)  |C2 
FR  26923  (May  16.  1997)1.  at  n.39  and 
accompanying  text. 


we  are  concerned  about  the  issues  of 
regulator}-  fairness  raised  in  their  letter. 
Would  our  failure  to  apply  rules  17f-5 
and  17f-7  (or  their  requirements)  to 
domestic  depositories  create  an  unfair 
burden  on  competition  between 
domestic  depositories  and  global 
custodians  of  funds?  If  it  would,  should 
we  therefore  apply  those  rules  to  U.S. 
depositories  that  hold  fund  assets 
through  foreign  linkages?  Alternatively, 
should  we  amend  rules  17f-5  and  17f- 
7  to  provide  an  exception  from  some  or 
all  of  their  requirements  if  a  fund 
maintains  assets  with  a  foreign 
custodian  with  which  a  U.S.  depositors- 
has  established  a  linkage?  Would  such 
a  change  impede  the  establishment  of 
linkages  that  a  U.S.  depositon,-  might 
otherwise  choose  to  establish? 

We  specifically  request  analyses  of 
the  costs  and  benefits  of  any  such 
regulatory  approaches.  Is  there  any 
difference  in  costs  to  funds  and  risks  to 
investors,  either  because  of  differences 
in  disclosure  to  funds  or  otherwise, 
between  arrangements  in  which  a  fund 
uses  a  clearing  agency's  linkage  with  a 
foreign  depositor^'  to  hold  custody  of 
foreign  assets,  versus  arrangements  in 
which  a  fund  holds  assets  in  a  foreign 
depositor}'  through  a  global  custodian? 
Would  any  of  the  alternatives  impose 
unnecessar>'  regulatory-  burdens,  or 
impose  overlapping  or  duplicative 
requirements'  What  would  be  the  effect 
of  each  alternative  on  efficiency, 
competition,  and  capital  formation'  We 
request  that  commenters  provide  us 
with  data  that  we  might  use  in 
evaluating  the  costs  and  benefits  of  the 
alternative  approaches."^ 

V.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  that  result  from  its 
rules  The  proposed  amendments  to  rule 
17f-4  respond  to  developments  in 
securities  custody  practices  and 
commercial  law  that  have  occurred 
since  the  rule  was  adopted.  The 
proposed  amendments  would  expand 
the  types  of  funds  and  custodial  entities 
that  may  rely  on  the  rule,  update  the 
rules  compliance  requirements,  and 
reduce  burdens  on  fund  directors. 
Discussed  below  are  certain  costs  and 
benefits  that  the  Commission  has 
identified  with  respect  to  the  proposed 
rule  amendments. 

The  Commission  requests  comment 
on  the  co-sts  and  benefits  of  the 


'"''The  Bank  Custodians  have  estimated,  for 
example,  that  the  average  costs  of  complying  with 
the  risk  monitoring  provisions  of  rule  17f-r  for  its 
nine  member  banks  are  S300.000  per  bank  .See 
Letter  from  Daniel  L.  (kielzer.  Baker  &  McKenzie. 
to  C.  Hunter  lones.  Assistant  Director.  Division  of 
Investment  Management  (Oct.  17.  2001). 
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proposed  rule  amendments.  We 
encouragR  cnmmenters  to  identify, 
discuss,  analyze,  and  supply  relevant 
data  regarding  any  additional  costs  and 
benefits. 

A.  Benefits 

The  Commission  staff  estimates  that 
approximately  5,255  entities  (including 
4.900  registered  investment 
companies."  130  custodians,  and  225 
possible  securities  depositories  ~") 
would  benefit  from  the  proposed 
amendments. 

Updates  the  rule  to  reflect  current 
custody  practice  and  commercial  law. 
The  proposed  amendments  to  rule  17f- 
4  would  benefit  funds,  advisers,  and 
custodians  because  the  amendments 
update  the  rule  to  conform  to  current 
custody  practices  and  commercial  law. 
As  discussed  above,  rule  17f-4  was 
adopted  in  1978  and  was  designed  to 
operate  in  the  context  of  commercial 
law  applicable  at  that  time  Custody 
practices  and  commercial  law  have 
changed  significantly  since  1978.  and 
the  proposed  amendments  would  bring 
the  rule  up  to  date  in  those  respects. 

The  Commission  staff  has  issued 
numerous  no-action  letters  in  an 
attempt  to  keep  the  rule  current  with 
custody  practice  and  commercial  law.^" 
Investment  companies,  custodians, 
subcustodians,  transfer  agents,  and 
securities  depositories  would  benefit 
from  these  amendments  because  the 
amendments  would  reflect  changes  in 
custody  practices  and  applicable 
commercial  law. 

Removes  unnecessary  regulator,' 
requirements.  The  proposed 
amendments  to  rule  17f-4  would 
remove  three  custodial  compliance 
requirements*'  that  have  accounted  for 
a  significant  amount  of  custodians'  time 
and  resources.  The  Commission  staff 
estimates  that  custodians  could  spend 
approximately  66.300  hours"'  and 


"The  number  of  registered  investment 
companies  is  based  on  approximately  4.100 
management  investment  companies.  795  unit 
investment  trusts,  and  5  face  amount  certificate 
companies 

"The  proposed  amendments  would  allow  more 
entities  to  operate  as  a  securities  depository.  This 
number  is  approximated  by  adding  the  following 
entitie-;   12  Federal  Reserve  B^nk.s;  13  clearing 
agencies:  and  approximately  200  registered  transfer 
agents 

"''Sf*.  eg  ,  supra  notes  27  and  34. 

""The  three  custodial  compliance  requirements 
(the  segregation,  earmarting.  and  confirmation 
requirements]  are  discussed  above.  See  supra  note 
and  ai  cnmpanving  text. 

"'  The  staff  estimates  that,  to  comply  with  the 
rule  each  custodian  spends  about  10  hours 
segregating.  250  hours  earmarking,  and  250  hours 
on  daily  confirmations  tu  funds.  (510  hours  x  130 
custodians  =  66.300  total  hours  by  all  custodians). 


$3,673,852  "^  annually  to  comply  with 
these  three  requirements.  The  proposed 
amendments  would  eliminate  the 
burden  of  complying  with  these 
requirements,  which  could  benefit  fund 
investors  through  reduced  costs. 

Provides  general  compliance 
requirements.  In  place  of  the  three 
custodial  compliance  requirements,  the 
proposed  amendments  to  rule  17f— 4 
would  include  more  general  compliance 
requirements.  Most  importantly,  the 
proposed  amendments  would  require 
that  the  fund's  contract  with  its 
custodian  must  provide  that  the 
custodian  take  all  actions  reasonably 
necessar\'  or  appropriate  under 
applicable  commercial  and  regulatory 
law  to  safeguard  assets  held  by  the 
custodian.  This  safeguarding  of  assets 
requirement  is  more  flexible  and  less 
prescriptive  than  the  current 
requirements  in  rule  17f-4,  This  reduces 
costs  by  creating  a  more  efficient 
safeguarding  process. 

Allows  more  entities  to  operate 
securities  depositories.  Under  the 
proposed  amendments,  more  entities 
would  be  able  to  operate  securities 
depositories.  This  would  benefit  the 
additional  entities  that  are  allowed  to 
operate  securities  depositories  such  as 
registered  transfer  agents.  These  entities 
already  perform  depository-like 
functions*"  and  the  proposed 
amendments  would  codifv'  this  practice. 
Current  rules  only  allow  registered 
clearing  agencies,  of  which  there  are  13, 
and  those  using  the  federal  book-entry 
system,  of  which  there  are  12.  to  be 
securities  depositories.  The  effect  of  the 
proposed  amendments  would  be  to 
allow  approximately  200  registered 
transfer  agents  to  operate  depositories 
under  the  rule.  This  would  increase 
competition  for  services,  lowering  costs 
and  bettering  services  to  investment 
companies. 

Expands  the  functions  of  securities 
depositories.  The  proposed  amendments 
to  rule  17f-4  would  enlarge  the 
functions  that  a  securities  depository 
may  perform  on  behalf  of  a  fund.  The 
amendments  would  clarify  that 
securities  depositories  can  hold  assets, 
such  as  open-end  fund  shares  or 


*2The  foUowing  is  an  estimated  breakdown  of  the 
annual  cost  for  custodians  to  comply  with  the  three 
compliance  requirements: 

Segregation — 10  total  hours:  5  hours  of  support 
staff  and  5  hours  by  professional  staff. 

Earmarking — 250  hours:  125  hours  of  support 
staff  and  125  hours  of  professional  staff. 

Daily  Confirmations — 250  hours:  250  hours  of 
support  staff. 

Total:  38C  hours  of  support  staff  ($30.58  per  hour) 
and  130  hours  of  professional  staff  ($128  per  hour). 
(380  X  $30.58)  +  (130  X  $128)  =  $28,260.40x  130 
custodians  =  $3,673,852. 

"  See  supra  note  and  accompanyiag  text. 


"Treasury  Direct"  securities,  that  are 
typically  conveyed  only  through 
redemption  by  the  issuer.  Securities 
depositories  also  would  be  permitted  to 
hold  assets  that  are  conveyed  by 
physical  delivery.  These  amendments 
would  facilitate  the  use  of  centralized 
custody  arrangements  for  investments. 
Costs  would  be  reduced  in  the  clearing 
and  settlement  process,  because  it  is 
easier  to  clear  and  settle  transactions 
with  an  entity  that  can  hold  almost  all 
the  assets  of  the  fund  than  with  several 
entities  that  hold  separate  portions  of 
fund  assets.  Reducing  the  costs  and  fees 
associated  with  securities  depositories 
and  custodians  should  benefit  each 
industry. 

Makes  more  entities  eligible  to  rely  on 
rule  17f-4.  The  proposed  amendments 
would  benefit  all  of  the  approximately 
800  registered  non-management 
companies  because  they  could  rely  on 
rule  17f— 4  and  maintain  assets  in  a 
securities  depository  under  the  clear 
standards  of  the  rule.  Investors  would 
benefit  from  this  amendment  because 
the  non-management  company  assets 
would  be  maintained  with  a  securities 
depository  under  the  standards  of  rule 
17f-4. 

Reduces  burdens  on  fund  directors. 
The  proposed  amendments  to  rule  17f- 
4  would  remove  the  burdens  on  fund 
directors  to  approve  all  custody 
arrangements  and  changes  to  those 
arrangements.  Instead,  a  funds  officers 
would  approve  the  fund's  own 
arrangement  with  a  custodian  that  uses 
a  depository  and  its  own  arrangement 
directly  with  a  depository. **"  The 
proposed  amendments  should  benefit 
fund  directors  and  fund  shareholders  by 
eliminating  the  need  for  fund  directors 
to  approve  arrangements  that  have 
become  increasingly  routine. 

B.  Costs 

The  proposed  amendments  to  rule 
17f— 4  would  impose  one-time  costs  on 
funds,  custodians,  and  securities 
depositories.  As  discussed  above, 
contracts  between  funds  and  custodians 
{or  securities  depositories)  would  need 
to  be  modified  to  include  language  that 
the  custodian  will  take  all  actions 
reasonably  necessary  to  safeguard  the 
assets  held  by  the  custodian  and  that  the 
custodian  will  provide  periodic 
reporting  on  its  internal  accounting 
controls  and  financial  strength  to  the 
fund.  The  modification  of  these 
contracts  will  impose  some  costs. 
During  the  first  year,  the  Commission 


**  As  noted  above,  however,  a  fund's  directors 
should  review  the  funds  custody  arrangements  as 
an  exercise  of  their  general  flversight 
responsibilities. 
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staff  estimates  that  it  could  take  a  total 
of  approximately  10  hours  and  Si. 555  ""^ 
per  fund  to  comply  with  the  proposed 
amendments.  It  is  estimated  that  all  the 
funds  together  would  spend 
approximatelv  45.160  hours  s*^  and 
S7.020.483  «- "to  comply  with  the 
proposed  amendments.  This  would  be  a 
one-time  event,  and  the  future  contracts 
between  funds  and  custodians  (or 
securities  depositories)  would  include 
this  language.  After  the  first  year,  the 
staff  estimates  that  funds  change 
custodians  (or  securities  depositories) 
on  average  even,'  10  years,  i.e..  each  year 
only  10  percent  of  funds  change 
custodians  (or  securities  depositories). 
The  Commission  staff  estimates  each 
fund  will  spend  approximately  2  hours 
and  S393  '*'*  each  year  to  ensure 
compliance  with  the  contracts  between 
funds  and  custodians  or  about  980 
hours  and  S192,712  annually  for  all 
funds  to  ensure  contract  compliance 
after  the  first  year.*"' 

We  request  comment  on  the  costs  and 
benefits  of  the  proposed  rule 
amendments  and  invite  commenters  to 
submit  their  own  estimates  of  costs  and 
benefits  that  would  result  fi-om  the 
proposal.  In  order  to  fully  evaluate  the 


■^This  number  is  calculated  by  adding  the 
following: 

Fund  Directors— 1  hour  x  $500  per  hour  =  $500 

In  House  Counsel— 8  hours  x  $128  per  hour  = 
$1,024 

Support  Staff— 1  hour  x  $30  58  per  hour  =  $30.58 

Total  =  10  hours  and  51.554.58 

""■'This  number  is  calculated  by: 

Renegotiation  of  contracts — multiply  97  percent 
of  the  4.100  fiinds  that  already  have  contracts  with 
custodians  by  10  hours  (3.977  x  10  hours  =  39,770 
hoursl. 

New  contracts — multiply  539  (490  non- 
management  companies  that  use  custodians  +  49 
funds  that  deal  directly  with  securities  depositories) 
by  10  hours  (539  x  10  hours  =  5.390  hours). 

Total  =  39.770  hours  ♦  5.390  hours  =  45.160 
hours 

"'This  number  is  calculated  bv: 

Renegotiation  of  contracts — multiply  97  percent 
of  the  4.100  funds  that  already  have  contracts  with 
custodians  bv  Si. 554  58  (3,977  x  $1,554  58  = 
$6,182,564,70). 

New  contracts^multiply  539  (490  non- 
managemenf  companies  that  use  custodians  +  49 
funds  that  deal  directiv  with  securities  depositories) 
by  Sl.5.54.58  (539  x  $1,554.58  =  $837,918.62), 

Total  =  $6,182,564.70  +  $837,918.62  = 
$7,020,483  32 

""This  number  is  calculated  by  adding  the 

following: 
Fund  Director— .5  hours  x  $500  per  hour  =  $250 
In  House  Counsel — 1  hour  x  $128  per  hour  = 

$128 

Support  Staff- ,5  hours  x  $15  per  hour  =  $15.29 

Total  =  2  hours  and  $393,29 

""The  annual  hours  and  cost  is  calculated  by 
multiplying  the  hours  and  cost  per  fund  by  490 
funds  (10  percent  of  4900  funds), 
set;urities  depositories)  would  likely  incur  minimal 
costs  in  providing  copies  of  existing  reports  on 
internal  accounting  controls  to  funds  The  rule 
amendments  would  not  require  the  preparation  of 
new  reports. 


costs  and  benefits  associated  with  the 
proposed  amendments,  we  request  that 
commenters'  estimates  of  the  costs  and 
benefits  of  the  proposed  amendments  be 
accompanied  by  specific  empirical  data 
supporting  their  estimates. 

VI.  Summary  of  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulator,-  Flexibility  Analvsis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  the  amendments  to  rule 
17f— 4  under  the  Investment  Companv 
Act.  The  following  summarizes  the 
IRFA 

The  IRFA  summarizes  the  background 
of  the  proposed  amendments.  The  IRFA 
also  discusses  the  reasons  for  the 
proposed  amendments  and  the 
objectives  of.  and  legal  basis  for.  the 
amendments.  Those  items  are  discussed 
above  in  this  release. 

The  IRFA  discusses  the  effect  of  the 
proposed  amendments  on  small  entities. 
Rule  17f-4  specifies  conditions  under 
which  funds  maintain  assets  with 
securities  depositories  either  directly,  or 
through  custodians  that  maintain  assets 
with  depositories.  As  a  result,  the 
proposed  amendments  to  rule  17f-4 
have  the  potential  to  affect  (i)  any  fund 
that  directly  or  indirectly  uses  securities 
depositories,  (ii)  its  custodian,  and  (iii) 
any  securities  depositorv. 

Approximately  4.900  registered 
investment  companies,  including 
approximately  230  registered 
investment  companies  that  are  small 
entities,  would  be  affected  by  amended 
rule  ITi-^."*"  Approximately  130 
custodians,  most  of  which  are  banks  or 
registered  broker-dealers,  would  be 
affected  by  rule  17f-^,  Few  if  any  of 
these  custodians  are  small  entities,'" 
Approximately  225  entities  would  be 
permitted  by  the  rule  amendments  to 
serve  as  fund  securities  depositories; 
few  if  any  of  these  entities  are  small 
entities  the  IRFA  states  that 


""A  fund  is  considered  a  small  entity  for 
purposes  of  the  Regulatory  Flexibility  Act.  5  t'.S.C 
601  et  seq..  if  it.  together  with  other  investment 
companies  in  the  same  group  of  related  investment 
companies,  has  net  assets  of  $50  million  or  less   17 
CFR  270. 0-10.  There  are  approximatelv  4.900 
registered  investment  companies,  including  240 
small  entities  Approximately  97  percent  of 
registered  investment  companies  (4,750)  report  that 
they  maintain  assets  in  securiries  depositories. 
.Assuming  that  a  proportionate  number  of  small 
entities  use  securities  depositories,  then 
approximately  230  registered  investment  companies 
that  are  small  entities  will  be  affected  bv  the  rule 
amendments 

"'  .\  Ijank  is  considered  by  the  Small  Business 
Administration  to  be  a  small  entity  if  it  has  less 
than  $100  million  in  assets.  See  13  CFR  121  201 
(1999).  See  also  5  USC  601(3).  A  banks  assets  are 
determined  by  averaging  its  total  assets  reported  for 
each  of  the  last  four  quarters.  See  13  CFR  121.201 
n.8. 


Commission  staff  expects  the  proposed 
amendments  to  have  little  impact  on 
small  entities.  The  rule  amendments 
obligate  fund  custodians  and 
depositories  that  deal  direcilv  with 
funds  to  undertake  'o  take  all  actions 
reasonably  necessar,-  or  appropriate  to 
safeguard  the  funds  assets.  These 
undertakings  would  not  add  to  the 
existing  obligations  of  funds, 
custodians,  and  depositories  Rather, 
they  would  assure  that  the  fund's 
custodian  or  depositor)'  complies  with 
the  specified  duties  of  a  securities 
intermediar>-  or  issuer  under  Revised 
Article  8.  In  addition,  the  aggregate 
burden  on  small  entities  would  be 
minimal  because  few  of  the  affected 
entities  [i.e  .  funds,  custodians  and 
depositories)  are  small  entities 

The  IRFA  explains  that  the  proposed 
amendments  would  significantlv  ease 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  rule  17f-4. 
The  rule  currently  provides  that,  if  a 
fund  holds  securities  in  a  depositon,- 
through  a  custodian  or  its  agents,  the 
custodian  must  maintain  the  fund's 
securities  in  a  depositon.-  account  for 
the  custodian's  customers  that  is 
separate  from  the  depositon.-  account  for 
the  custodian's  own  securities,  and 
must  identify  on  the  custodian's  records 
the  portion  of  the  total  customer 
.securities  that  belong  to  the  fund  The 
custodian  also  must  send  the  fund 
confirmations  of  transfers  to  or  from  the 
fund's  account  with  the  custodian Z*-'  In 
addition,  a  depositon.-  that  deals  directlv 
with  a  fund  must  deliver  the  fund  s 
securities  to  an  appropriate  successor  if 
the  depository  no  longer  acts  for  the 
fund.'''  The  proposed  amendments 
would  eliminate  these  requirements  and 
substitute  more  general  compliance 
requirements  for  custodians  and 
depositories  ''■' 

The  IRFA  states  that  the  Regulaton- 
Flexibility  Act  directs  the  Commission 
to  consider  significant  alternatives  that 
would  accomplish  the  stated  objectives, 
while  minimizing  any  significant 
economic  impact  on  small  entities.  As 
discussed  above,  few  of  the  entities  that 
would  be  affected  by  the  proposed 
amendments  to  rule  17f— 4  would  be 
considered  to  be  small  entities  for 
purposes  of  the  Regulator*-  Flexibility 
Act.  Moreover,  the  overall  impact  of  "the 
amendments  would  be  in  det:rease  the 
burdens  on  all  entities,  including  small 
entities,  because  the  burdens  under  the 
proposed  amendments  should  be  more 
than  offset  by  the  elimination  of  existing 
requirements  Therefore,  the  potential 


"•■See  rule  1  7f-4(d)(2H3). 

«J  See  rule  17f-4(c)(2). 

"Proposed  rule  17f-4(a)(l)  and  (2)(il 
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impact  of  the  amendments  on  small 
entities  should  not  be  significant.  For 
these  reasons,  alternatives  to  the 
proposed  amendments  and  proposed 
new  rule  are  unlikely  to  minimize  any 
impact  that  the  propo.sed  amendments 
mav  have  on  small  entities.'''' 

The  Commission  encourages  the 
submission  of  comments  with  respect  to 
any  aspect  of  the  IRFA.  Comment 
specificallv  is  requested  on  the  number 
(if  small  entities  that  would  he  affected 
hv  the  proposed  amendments,  and  the 
likely  impact  of  the  proposed 
amendments  on  small  entities, 
Commenters  are  requested  to  describe 
the  nature  uf  any  impact  and  to  provide 
empirical  data  supporting  the  extent  of 
the  impact.  These  comments  will  be 
considered  in  connection  with  the 
adoption  of  the  rule  amendments,  and 
will  be  placed  in  the  same  public  file  as 
comments  on  the  proposed  rules 
themselves.  A  copy  of  the  IRFA  may  be 
obtained  by  contacting  Hugh  P.  Lutz, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC 
2054&-O506. 

VII,  Paperwork  Reduction  Act 

Certain  pnixisions  of  the  proposed 
amendments  to  rule  17f-4  contain 
"collection  of  information' 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  ((44 
use.  3501-3520)1  CPRA"),  and  the 
Commission  is  submitting  the  proposed 
amendments  to  the  Office  of 
Management  and  Budget  in  accordance 
with  44  use  3507(d).  The  title  for  the 
collection  of  information  is  "Custody  of 
Investment  Company  Assets  with  a 
Securities  Depositorv  "  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  aA^alid 
control  number 

The  proposed  amendments  to  rule 
17f-4  would  eliminate  several 
collection  of  information  requirements 
(specifically,  the  segregation, 
earmarking  and  confirmation 
requirements)'"'  and  replace  them  with 
more  general  requirements.  The 
proposed  amendments  would  require  a 
modification  of  contracts  between  funds 
and  custodians  (or  securities 
depositories)  to  provide  that  the 
custodian  will  take  all  actions 
reasonably  necessarv'  or  appropriate 


under  applicable  commercial  and 
regulatory  law  to  safeguard  fund 
assets. ^^  In  addition,  the  custody 
contract  (or  depository  rules)  would 
have  to  state  that  the  custodian  (or 
depository)  will  promptly  provide 
periodic  reports  on  its  internal  controls 
and  financial  strength,  and  available 
reports  on  the  controls  of  any  depository 
or  intermediary  custodian  it  uses.''" 

The  Commission  staff  estimates  that 
5.255  respondents  (including  4,900 
registered  investment  companies,''^  130 
custodians,  and  225  possible  securities 
depositories  '"")  would  be  subject  to  the 
proposed  amendments  to  rule  17f-4. 
The  rule  is  elective,  but  most,  if  not  all, 
funds  use  depository  custody 
arrangements.""  The  proposed 
amendments  to  the  rule  would  increase 
the  information  collection  burden  by 
approximately  8,138  hours  during  the 
first  year  because  of  the  required  one- 
time contract  modifications  detailed 
above.  After  the  first  year,  the 
information  collection  burden  would 
decrease  by  approximately  36,042  hours 
annually.  These  changes  are  reflected  in 
the  summaries  below: 


'J  Alternatives  in  this  category  would  include:  (i) 
establishing  different  compliance  or  reporting 
standards  that  take  into  account  the  resources 
available  to  small  entities;  (ii)  clarifying, 
consolidating  or  simplifying  the  compliance 
requirements  for  small  entities;  (iiil  using 
performance  rather  than  design  standards,  and  (iv) 
exempting  small  entities  from  coverage  of  all  or  pari 
of  the  rule 

■*  See  supm  note  39  and  accompanying  text. 


FirBt  year  burden 

i 

Paperwork 
burden 
hours 

Current  Rule  17t~4  

Rule  1 7f-4  as  proposed  to  be 

amended  

Net  Chanae                           .  .. 

42600 

50.738 
8.138 

Annual  Burden  after  First 
Year 

Current  Rule  l7f-4    

42  600 

Rule  1 7f-4  as  proposed  to  be 
amended  

6.558 

Net  Ctiange  

(36,042) 

arrangements  according  to  business 
practice.  The  Commission  believes  that 
requiring  investment  companies  to 
modif)'  their  existing  contracts  with 
custodians  and  depositories  to 
incorporate  the  new  compliance 
requirements  would  create  an  initial 
one-time  burden  of  10  hours  per  fund, 
or  about  45,160  burden  hours  for  all 
funds,"'^ 

The  Commission  estimates  that  after 
the  first  year,  490  investment 
companies  ^"'  would  spend  on  average 
2  hours  annually  complying  with  the 
contract  requirements  of  the  rule  (i.e., 
signing  contracts  with  additional 
custodians  or  securities  depositories)  for 
a  total  of  980  burden  hours. 

Currently  rule  17f-^  requires 
custodians  or  their  agents  to  send 
periodic  reports  to  funds  concerning 
internal  accounting  controls  of  the 
depository,  the  custodian,  and  its 
agents.  The  proposed  amendments 
would  require  that  this  report  include 
anv  reports  on  the  financial  strength  of 
the  custodian  and  any  other  available 
reports  on  the  internal  accounting 
controls  of  securities  depositories  or 
their  operators  and  of  any  intermediary 
custodian.  The  Commission  staff 
estimates  that  130  custodians  or  their 
agents  and  49  securities  depositories  "'* 
would  spend  12  hours  '""^  annually  in 
transmitting  such  reports  to  funds.  The 
total  annual  burden  hours  for 
compliance  with  proposed  rule  17f-4's 
reporting  requirement  is  estimated  to  be 
2.148  hours  annually. 

Under  rule  17f-4,  funds  are  required 
to  approve  any  new  depository 
arrangements  or  changes  to  existing 


Arrangements  between  funds, 
custodians,  subcustodians,  and 
securities  depositories  are  written 


»'  If  the  taad  deals  directly  with  a  depository,  the 
depository's  contract  or  rules  for  participants  would 
be  required  to  provide  that  the  depository  would 
meet  similar  obligations 

**This  provision  is  designed  to  assure  that  the 
fund  (or  it$  adviser)  receives  any  reports  that  are 
already  available  about  the  Tinancial  soundness  of 
the  custodian  and  depository  The  provision  would 
not  require  the  special  preparation  of  additional 
reports. 

•"The  number  of  registered  investment 
companies  comprises  approximately  4,100 
management  investment  companies,  795  unit 
investment  trusts,  and  5  face  amount  certificate 
companies 

'""The  proposed  amendments  would  Increase  the 
types  of  entities  eligible  to  serve  as  depositories. 
The  estim«le  of  225  possible  entities  is  reached  by 
adding  the  following:  12  Federal  Reserve  Banks,  13 
clearing  agencies,  and  approximately  200  registered 
transfer  a^nts. 

""  The  Commission  staff  estimates  that  more  than 
97  percent  ot  all  funds  now  use  depository  custody 
arrangements.  This  estimate  is  based  on  responses 
to  Item  laof  Form  N-SAR  117  CFR  274.101). 


'02  The  Commission  staff  estimates  that  97 
percent  of  ihe  4.100  registered  management 
companies  (3,977  funds)  would  have  to  renegotiate 
their  custodial  contracts  to  comply  with  the 
proposed  amendments.  In  addition,  the  staff 
estimates  that  490  of  the  800  non-management 
companies  would  enter  into  new  custodial 
contracts  consistent  with  the  proposed 
amendments  The  staff  estimates  that  49  investment 
companies  deal  directlv  with  securities  depositories 
and  would  enter  into  contracts  with  securities 
depositories  consistent  w  ith  the  proposed 
amendments  The  staff  estimates  that  it  would  lake 
10  hours  per  fund  to  comply  with  the  tv.'o  contract 
provisions  required  by  the  proposed  amendments. 
The  total  numt)er  of  burden  hours  for  tho  first  year 
would  be  45.160  hours  (4.516  funds  x  10  hours). 

'"^The  staff  estimates  that  approximately  10 
percent  of  all  funds,  or  490  funds,  approve  new 
depository  custody  arrangements  yearly,  i.e  .  a  fund 
changes  custodians  (or  securities  depositories) 
every  10  years 

'"^The  proposed  amendment  also  would  extend 
this  requirement  to  securities  depositories  with 
which  a  fund  deals  directly  Commission  staff 
estimates  that  49  funds,  nr  about  one  percent  of 
funds,  deal  direttly  with  securities  depositories. 

'"* Custodians  or  their  agents  usually  send  out 
periodic  reports  twice  a  year  Currently,  it  is 
eslinialed  that  custodians  or  their  agents  spend  6 
burden  hours  per  report  to  fulfill  the  requirement 
of  rule  17f-4. 
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depository  arrangements.  The  staff 
estimates  that  490  funds  per  year 
currently  spend  8  hours  annually 
reviewing  these  arrangements  and  the 
modifications  to  them.  The  proposed 
amendments  to  the  rule  would  require 
a  fund  to  approve  only  its  own  custody 
arrangements  with  a  custodian  or 
securities  depositor\':  the  staff  estimates 
that  on  a\erage  490  funds  per  year  will 
spend  6  hours  in  approving  custody 
arrangements.  The  total  burden  hours 
for  this  requirement  are  2.940  annual 
burden  hours. 

If  a  fund  deals  directly  with  a 
securities  depository,  the  proposed 
amendments  to  rule  17f— 4  would 
require  that  the  fund  implement  internal 
control  systems  reasonably  designed  to 
prevent  unauthorized  officer's 
instructions  (by  providing  at  least  for 
the  form,  content,  and  means  of  giving, 
recording,  and  reviewing  all  officer's 
instructions).  Currently  rule  17f-^ 
requires  funds  to  have  internal  control 
systems  designed  to  prevent 
unauthorized  instructions.  The 
Commission  staff  estimates  that  49 
funds,  or  one  percent  of  all  funds,  will 
spend  10  hours  annually  implementing 
systems  to  prevent  unauthorized 
officer's  instructions,  resulting  in  490 
burden  hours  for  this  requirement  under 
the  proposed  amendments  to  rule  17f- 
4. 

We  request  your  comments  on  the 
accuracy  of  our  estimates  Pursuant  to 
44  U.S.C,  3506(c)(2)(b),  the  Commission 
solicits  comments  to:  (i)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  the 
Commission's  estimates  of  the  burden  of 
the  proposed  collection  of  information; 
(iii)  determine  whether  there  are  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatorv' 
Affairs,  Washington,  DC  20503.  and 
should  also  send  a  copy  to  Jonathan  G. 
Katz,  Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609  with 


reference  to  File  No,  S7-22-01   OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  after  publication. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  wTiting,  refer  to  File  No  S7-22-01. 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW..  Washington,  DC  20549. 

van.  statutory  Authority 

The  Commission  is  proposing  to 
amend  rule  17f-4  pursuant  to  the 
authority  set  forth  in  sections  6(c).  17(f), 
26,  28,  30,  31,  and  38(a)  of  the 
Investment  Companv  Act  of  1940  [15 
U.S.C,  80a-6(c).  80a-17(n,  80a-26,  80a- 
28,  80a-29,  80a-30,  and  80a-37(a)l 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  80a-l  et  seq..  80a- 
34ld),  80a-,37.  80a-39.  unless  otherwise 
noted: 

2.  Section  270.1 7f-4  is  revised  to  read 
as  follows: 

§270,17f-4.    Custody  of  investment 
company  assets  with  a  securities 
depository. 

(a)  Custody  arrangement  with  a 
securities  depository   A  Fund  or  its 
Custodian  may  place  and  maintain 
Assets  with  a  Securities  Depository. 
pro\ided  that: 

(1)  Contract  wth  custodian.  If  the 
Fund  uses  a  Securities  Depository- 
through  its  Custodian  (or  through  the 
Fund's  trustee,  if  the  Fund  is  a  Non- 
Management  Company),  the  Fund's 
contract  with  the  Custodian  (or  trustee) 
provides  that  the  Custodian  will: 

(i)  Take  all  actions  reasonably 
necessary  or  appropriate  under 
applicable  commercial  and  regulatory 
law  to  safeguard  Assets  maintained  by 
the  Custodian  with  a  Securities 
Depository  or  Intermediary  Custodian 
for  the  benefit  of  the  Fund;  and 


(ii)  Promptly  provide  periodic  reports 
concerning  the  internal  accounting 
controls  and  financial  strength  of  the 
Custodian,  and  available  reports 
concerning  the  internal  accounting 
controls  of  any  Securities  Depository  or 
its  operator  and  of  any  Intermediary 
Custodian. 

(21  Direct  dealings  vkith  securities 
depositor}'  or  non-management 
company  arrangements.  If  the  Fund 
maintains  Assets  directly  with  a 
Securities  Depository,  or  is  a  Uon- 
Management  Company: 

(i)  The  Fund's  contracts  with  the 
Securities  Depository  or  its  operator,  or 
the  Securities  Depository's  written  niles 
for  its  participants,  provide  that  the 
Securities  Depository  will,  in 
performing  its  duties,  comply  with 
obligations  comparable  to  those  of  a 
Custodian  under  paragraphs  (a)(l)(i)  and 
(ii)  of  this  section;  and 

(ii)  The  Fund  (or  the  Fund's  trustee, 
if  the  Fund  is  a  Non-Management 
Company)  has  implemented  internal 
control  systems  reasonably  designed  to 
prevent  unauthorized  Officer's 
Instructions  (by  providing  at  least  for 
the  form,  content,  and  means  of  giving, 
recording,  and  reviewing  all  Officer's 
Instructions). 

(3)  Fund's  approval.  An  officer  of  the 
Fund  (or  a  trustee  of  a  Fund  that  is  a 
Non-Management  Company)  has 
approved  each  of  the  Fund's  own 
custody  arrangements  with  its 
Custodian  or  with  a  Securities 
Depository  under  this  paragraph  (a), 

(4)  (Jperators  of  a  securities 
depository.  The  Securities  Depository  is 
operated  bv: 

(i)  A  Federal  Reserve  Bank  or  other 
person  authorized  to  hoJd  custody  of 
securities  in  the  federal  book-entry 
system  described  in  regulations  of  the 
United  States  Department  of  the 
Treasury  codified  at  31  CFR  Part  357. 
Subparts  B  and  C.  or  comparable 
regulations  of  other  federal  agencies 
affecting  the  book-entry  system; 

III)  A  clearing  agency  registered  with 
the  Commission  under  section  17A  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l);or 

(iii)  A  transfer  agent  registered  with 
the  Commission  or  other  appropriate 
regulatory  agency  as  provided  in  section 
17A  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C  78q-l).  when  acting  as 
agent  for  an  open-end  registered 
investment  company  whose  securities  it 
holds. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Assets  means  cash  and  securities 
and  similar  investments  that  are  owned 
by  the  Fund  or  held  by  another  person 
for  the  benefit  of  the  Fund. 
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(2)  Custodian  means  a  bank  or  other 
person  authorized  to  hold  Assets  for  the 
Fund  under  section  1 7(0  of  the  Act  (1 5 
U.S.C.  80a-17in)  or  Commission  rules 
in  this  chapter,  hut  does  not  include  a 
Fund  itself,  a  Safekeeping  Facility,  or  a 
Foreign  Custodian. 

(3)  Foreign  Custodian  means  a 
custodian  whose  use  is  governed  bv 
<?  270,1  7f-5  or  «?  270.1  7f-7. 

(4)  Fund  means  an  investment 
company  registf  reti  under  the  Act. 

(5)  Interm>^diar\-  Custodian  means  anv 
subcustodian  through  which  a 
Custodian  maintains  any  Assets  with  a 
Securities  Depositorv.  if  the 
subcustodian  is  qualified  to  act  as  a 
Custodian. 

(6)  Officer's  Instruction  means  a 
request  or  direction  to  a  Securities 
Depository  or  its  operator  in  the  name 
of  the  Fund  by  one  or  more  persons 
authorized  hv  the  Fund's  board  of 
directors  (or  by  the  Fund's  trustee,  if  the 
Fund  IS  a  Non-Management  Companv) 
to  give  it. 

(7)  S'on-Management  Company  means 
a  Fund  that  is  a  unit  investment  trust  or 
a  face-amount  certificate  company. 

(8)  Safekeeping  Facility  means  any 
vault,  safe  deposit  box.  or  other 
repositorv  for  safekeeping  maintained 
by  a  bank  or  nther  companv  whose 
functions  and  ph\sical  facilities  are 
supervised  b\  a  federal  or  state 
authority,  if  the  Fund  maintains  its  own 
Assets  there  in  accordance  with 
§270.17f-2. 

(9)  Securities  Depository  means  a 

svstem  for  the  central  handling  of  Assets 
in  \vhif:h  Assets  are  treated  as  fungible 
and  are  transferred,  pledged,  or 
iithervvise  acquired  or  disposed  of  bv 
bookkeeping  entr>  without  physical 
deiiven'.  or  bv  physical  delivery  within 
or  through  the  system. 

Note  to  §270. 171-4:  If  a  Fund's  (or  its 
custodian's)  custody  arrangement  with  a 
Securities  Depository  involves  one  or  more 
Eligible  Foreign  Ciustodians  (as  defined  in 
<»270.17f-5)  through  which  assets  are 
maintained  with  the  Seturities  Depository, 
§  270.1 7f-5  will  govern  the  Fund's  (or  its 
custodian's)  use  of  each  Eligible  Foreign 
Custodian. 

Dated;  November  15,  2001 
Bv  the  Commission. 
Manjaret  H.  McFarland, 

[)f[juty  Snrrlan, 

IFK  Do(    01-29021  Filed  11-20-01:  8:45  am) 

BILUNG  CODE  8010-01 -P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  3 

Transactions  Other  Than  Contracts. 
Grants,  or  Cooperative  Agreements  for 
Prototype  Projects 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  outlines 
the  conditions  for  appropriate  use 
enacted  by  law.  defines  a  nontraditional 
Defense  contractor,  and  provides  audit 
policy  application  to  transactions  other 
than  contracts,  grants  or  cooperative 
agreements  for  prototype  projects.  It 
directly  impacts  the  public  bv 
prescribing  conduct  that  must  be 
followed  by  a  party  to.  or  entity  that 
participates  in  the  performance  of  any 
such  transaction. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  in  writing  to  the 
address  specified  below  on  or  before 
January  22,  2002,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Office  of  the  Director. 
Defense  Procurement,  Attn:  Ms.  Teresa 
Brooks.  PDUSD{A&T)/DP(CPA),  3060 
Defense  Pentagon,  Washington,  DC 
20301-3060.  Telefa,x  (703]  614-1254. 
FOR  FURTHER  tNFORMATlON  CONTACT: 
Ten's,!  Bn")k>.  1703)  6Q5-8567. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Pub.L.  103-160,  as  amended,  authorizes 
the  Secretary  of  a  Military-  Department, 
the  Director  of  Defense  Advanced 
Research  Projects  Agency  and  any  other 
official  designated  by  the  Secretan.'  of 
Defense,  to  enter  into  transactions  other 
than  contracts,  grants  or  cooperative 
agreements  for  prototype  projects  that 
are  directly  relevant  to  weapons  or 
weapon  systems  proposed  to  be 
acquired  or  developed  by  the 
Department  of  Defense.  Such 
transactions  are  commonlv  referred  to  as 
'other  transaction"  agreements  for 
prototype  projects.  To  the  extent  that  a 
particular  statute  or  regulation  is  limited 
in  its  applicability  to  the  use  of  a 
procurement  contract,  it  would 
generally  not  apply  to  "other 
transactions"  for  prototype  projects. 

Part  3  to  32  CFR  was  initially 
established  to  implement  the  section 
801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
requirement  that  an  "other  transaction" 


agreement  for  a  prototype  project  that 
provides  for  payments  in  a  total  amount 
in  excess  of  55,000,000  include  a  clause 
that  provides  Comptroller  General 
access  to  records.  However,  there  are 
additional  requirements  that  now 
warrant  public  comment  and  expansion 
of  part  3  to  32  CFR.  Specificallv.  section 
803  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001  (Pub.L.  106-398)  identified 
conditions  for  appropriate  use  of  the 
authority  and  defined  a  nontraditional 
Defense  contractor.  In  addition,  the 
Department  has  developed  audit  policy 
applicable  to  transactions  for  prototype 
projects.  These  additional  requirements 
are  addressed  in  this  proposed  rxile. 

Regulatory  Evaluation 

Executive  Order  12866.  'Regulatory^ 
Planning  and  Review. " 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  under 
section  3(f)(1)  through  3(f)(4)  of 
Executive  Order  12866, 

Unfunded  Mandates  Reform  Act  (Sec. 
202.  Pub.L.  104-4}. 

It  has  been  certified  that  this  rule  does 
not  contain  a  Federal  mandate  that  mav 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  Si 00  million  or 
more  in  any  one  year. 

Pub.L.  96-354.  ■Reguhton- Flexibility 
Act  ■  !5  U.S.C.  601 1 

It  has  been  certified  that  this  part  is 
not  subject  to  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  does  not  require  additional 
record  keeping  or  other  significant 
expense  by  project  participants. 

Pub.L.  96-511.  ■  Paperwork  Reduction 
Act  of  1995"  144  US  C.  3501  et  seq.) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Federalism  (Executive  Order  13132). 

It  has  been  certified  that  this  rule  does 
not  have  federalism  implications,  as  set 
forth  in  Executive  Order  13132. 

List  of  Subjects  in  32  CFR  Fart  3 

Grants  program. 

Accordingly,  part  3  to  32  CFR 
proposed  to  be  amended  as  follows: 
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PART  3— TRANSACTIONS  OTHER 
THAN  CONTRACTS,  GRANTS,  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  Section  845  of  the  National 
Defense  .Authorization  Act  for  Fiscal  Year 
1994  (Pub.L.  103-160).  as  amended. 

2.  Section  3.1  is  proposed  to  be 
revised  to  read  as  follows: 

§3.1     Purpose. 

This  part  consolidates  rules  that 
implement  section  845  of  the  National 
Defense  .Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160,  as 
amended,  and  have  a  significant  impact 
on  the  public  Section  845  authorizes 
the  Secretary  of  a  Military  Department, 
the  Director  of  Defense  Advanced 
Research  Projects  .Agency,  and  any  other 
official  designated  by  the  Secretary  of 
Defense,  to  enter  into  transactions  other 
than  contracts,  grants,  or  cooperative 
agreements  in  certain  situations  for 
prototype  projects  that  are  directly 
relevant  to  weapons  or  weapon  systems 
proposed  to  be  acquired  or  developed 
by  the  Department  of  Defense. 

3.  Section  3.4  is  proposed  to  be 
redesignated  as  section  3.6  and  §§  3.2 
and  3.3  are  proposed  to  be  redesignated 
as  §§3.3  and  3.4. 

4.  New  §  3.2  is  proposed  to  be  added 
to  read  as  follows: 

§  3.2     Background. 

"Other  transactions"  is  the  term 
commonly  used  to  refer  to  the  10  U.S.C, 
2371  authority  to  enter  into  transactions 
other  than  contracts,  grants  or 
cooperative  agreements  "Other 
Transactions"  are  generally  not  subject 
to  the  federal  laws  and  regulations 
limited  in  applicability  to  contracts, 
grants  or  cooperati\e  agreements.  As 
such,  they  are  not  required  to  comply 
with  the  Federal  Acquisition  Regulation 
(FAR)  and  its  supplements. 

5.  Newly  redesignated  section  3.4  is 
proposed  to  be  amended  to  add  the 
following  new  definitions  in 
alphabetical  order: 

§3.4    Definitions. 

Agreements  Officer.  An  individual 
with  the  authority  to  enter  into, 
administer,  or  terminate  OTs  for 
prototype  projects  and  make  regulated 
determinations  and  findings 

Business  unit.  .Any  segment  of  an 
organization,  or  an  entire  business 
organization  which  is  not  divided  into 
segments. 
***** 

Key  participant.  A  business  unit  that 
makes  a  significant  contribution  to  the 


prototype  project.  E.xamples  of  a 
"significant  contribution"  include 
supplying  new  key  technology  or 
products,  accomplishing  a  significant 
amount  of  the  effort,  or  in  some  other 
way  causing  a  material  reduction  in  the 
cost  or  schedule  or  increase  in 
performance. 

Nontraditional  defense  contractor.  A 
business  unit  that  has  not.  for  a  period 
of  at  least  one  year  prior  to  the  date  of 
the  OT  agreement,  entered  into  or 
performed  on 

(1)  Any  contract  that  is  subject  to  full 
coverage  under  the  cost  accounting 
standards  prescribed  pursuant  to  section 
26  of  the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  422)  and  the 
regulations  implementing  such  section; 
or 

(2)  Any  other  contract  is  excess  of 
S500,000  to  carry  out  prototype  projects 
or  to  perform  basic,  applied,  or 
advanced  research  projects  for  a  Federal 
agency,  that  is  subject  to  the  Federal 
Acquisition  Regulation. 

Procurement  contract  A  contract 
award  pursuant  to  the  Federal 
Acquisition  Regulation. 

Segment.  One  of  two  or  more 
divisions,  product  departments,  plants, 
or  other  subdivisions  of  an  organization 
reporting  directlv  to  a  home  office, 
usually  identified  with  responsibility 
for  profit  and  or  producing  a  product  or 
ser\'ice 

Senior  Procurement  Executive.  (1) 
Department  of  the  .Army — Assistant 
Secretary  of  the  Army  (Acquisition, 
Logistics  and  Technology);  (2) 
Department  of  the  Navy — Assistant 
Secretary  of  the  Navy  (Research, 
Development  and  .Acquisition):  (3) 
Department  of  the  .Air  Force — Assistant 
Secretar%-  nf  the  Air  Force  (Acquisition) 
(4)  The  Directors  of  Defense  .Agencies 
have  been  delegated  authority  to  act  as 
Senior  Procurement  Executive  for  their 
respective  agencies. 

6.  New  section  3.5  is  proposed  to  be 
added  to  read  as  follows: 

§  3.5    Appropriate  use. 

(a)  In  accordance  with  statute,  this 
authority  may  be  used  only  when 

(1)  At  least  one  nontraditional 
Defense  contractor  is  participating  to  a 
significant  extent  in  the  prototype 
project;  or 

(2)  No  nontraditional  Defense 
contractor  is  participating  to  a 
significant  extent  in  the  prototype 
project,  but  at  least  one  of  the  following 
circumstances  exists: 

(i)  At  least  one  third  of  the  total  cost 
of  the  prototype  project  is  to  be  paid  out 
of  funds  provided  by  non-Federal 
parties  to  the  transaction 


(ii)  The  Senior  Procurement  Executive 
for  the  agency  determines  in  writing 
that  exceptional  circumstances  justif\' 
the  use  of  a  transaction  that  provides  for 
innovative  business  arrangements  or 
structures  that  would  not  be  feasible  or 
appropriate  under  a  procurement 
contract 

(b)  When  a  nontraditional  Defense 
contractor  is  not  participating  to  a 
significant  extent  in  the  prototype 
project  and  cost-sharing  is  the  reason  for 
using  OTA.  then  the  non-Federal 
amounts  counted  as  provided,  or  to  be 
provided,  by  a  party  to  the  OT 
agreement  (including  any  entity  that 
participates  in  the  performance  of  the 
agreement  or  a  subordinate  element  of 
the  party  or  entities)  may  not  include 
costs  that  were  incurred  before  the  date 
on  which  the  OT  agreement  becomes 
effective.  Costs  that  were  incurred  for  a 
prototype  project  by  a  party,  entity  or 
subordinate  element  after  the  beginning 
of  negotiations,  but  prior  to  the  date  the 
OT  agreement  bpcomes  effective.  ma\'  be 
counted  as  non-Federal  amounts  if  and 
to  the  extent  that  the  .Agreements  Officer 
determines  in  writing  that 

(1)  The  party.  entit>  or  subordinate 
element  incurred  the  costs  in 
anticipation  of  entering  into  the  OT 
agreement:  and 

(2)  It  was  appropriate  for  the  party, 
entity  or  subordinate  element  to  incur 
the  costs  before  the  OT  agreement 
became  effective  in  order  to  ensure  the 
successful  implementation  of  the  OT 
agreement,  .As  a  matter  of  policy,  these 
same  restrictions  apply  any  time  cost- 
sharing  mav  be  recognized  when  using 
OTA. 

7.  Section  3.7  is  proposed  to  be  added 
to  read  as  follows: 

§3.7     Audit  policy. 

(a)  General  This  policy  applies  only 
when  an  agreement: 

(1)  Uses  amounts  generated  from  the 
awardee's  financial  or  cost  records  as 
the  basis  for  payment,  or 

(2)  Requires  at  least  one  third  of  the 
total  costs  to  be  provided  by  non-federal 
parties  pursuant  to  statute  For  example, 
this  policy  applies  when  an  agreement 
calls  for  interim  or  actual  cost 
reimbursement,  including  payable 
milestones  that  provide  for  adjustment 
based  on  amounts  generated  from  the 
awardee  s  financial  or  costs  records.  In 
these  circumstances.  Agreements 
Officers  must  include  appropriate  audit 
access  clauses  in  the  agreement  Sample 
clauses  are  provided  in  paragraph  (gj  of 
this  section  Sample  3  must  be  used 
verbatim  when  the  use  of  an 
independent  public  accountant  (IPA)  is 
authorized  .Agrrrmcnt  Officers  may 
tailor  the  remaining  sample  clauses,  but 
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must  ensure  all  such  clauses  are 
structured  consistently  with  this 
miidance  in  this  policy. 

(b)  Kpy  participants.  In  addition. 
Agreemonts  Officers  must  require 
avvardees  to  insert  an  appropriate  audit 
access  clause  in  awards  to  key 
participants  who: 

(1 )  Contribute  to  the  statutorv'  cost 
share  requirement  or 

(2)  Are  expRCted  to  receive  payments 
that  exceed  S300.000  and  will  be  based 
on  amounts  generated  from  financial  or 
cost  records.  Unless  otherwise 
permitted  by  the  Agreements  Officer, 
the  sample  clauses  may  be  altered  by 
the  awardee  only  as  necessary  to 
identify  properlv  the  contracting  parties 
aiui  the  Agreements  Officer. 

[(.)  Frfqucnc  v  of  audits.  An  agreement 
audit  nornidllv  will  be  peformed  only 
when  the  Agreements  Officer 
(ictiTmines  it  is  necessary-  to  verify  the 
lu  circiee's  compliance  with  the  terms  of 
the  agreement. 

td)  iV/ean.s  of  accomplishing  any 
required  audits.  (IJ  Single  Audit  Act. 
when  the  awardee  or  key  participant  is 
a  state  government,  local  government,  or 
nonprofit  organization  whose  Federal 
procurement  contracts  and  financial 
assistance  agreements  are  subject  to  the 
Single  Audit  Act  (Public  Law  104-156. 
dated  5  [uiy  1996).  the  agreement  must 
follow  the  provisions  of  that  Act.  The 
Singlf  Audit  Art  is  implemented  by 
OMB  Circular  A-l.<3.  'Audits  of  States, 
Local  Governments,  and  Non-Profit 
Organizations.  "  and  DoD  Directive 
7600.10  ',    Audits  of  State  and  Local 
Governments.  Institutions  of  Higher 
Education,  and  Other  Nonprofit 
Institutions."  The  Act  is  intended  to 
minimize  the  duplication  (jf  audit 
activity  and  provides  for  the  use  of 
IPAs,  to  conduct  annual  audits  of  state 
or  local  povernnients  and  educational  or 
other  nonprofit  organizations. 

(2)  Rasinesi,  units  currently 
performing  on  procurement  contracts 
subject  to  the  Cost  Principles  or  Cost 
Accounting  Standards.  DCAA  must 
perform  any  necessar\'  audits  if.  at  the 
time  of  agreemnnt  award,  the  awardee  or 
kev  participant  is  performing  a 
proc  urement  contract  that  is  subject  to 
\h*'  Cost  Principles  (48  CFR  part  31) 
and/or  Ciost  Accounting  Standards  (48 
CFR  part  99)  and  is  not  subject  to  the 
Single  Audit  Act.  Any  decision  to  not 
use  DCAA  in  such  cases  must  be 
approved  by  the  DoD  Office  of  the 
Inspector  General  (OIG)  prior  to 
awarding  an  agreement  that  provides  for 
the  possible  use  of  an  IPA.  When  such 
cases  arise.  Agreements  Officers  should 


( jjpios  may  l»  nbtaini>d  via  Internet  at  http;// 
v^  WW. dtit:. mil/whs. directives. 


contact  the  Deputy  Assistant  Inspector 
General  (Audit  Policy  and  Oversight). 

(3)  Business  units  not  currently 
performing  on  procurement  contracts 
subject  to  the  cost  principles  or  cost 
accounting  standards.  DCAA  or  a 
qualified  IPA  may  perform  any 
necessary  audit  if,  at  the  time  of 
agreement  award,  the  awardee  or  key 
participant  is  not  performing  a 
procurement  contract  subject  to  the  Cost 
Principles  or  Cost  Accounting  Standards 
and  is  not  subject  to  the  Single  Audit 
Act.  An  IPA  may  be  used  only  when 
there  is  a  statement  in  the  Agreements 
Officer's  file  that  the  business  unit: 

(i)  Is  not  performing  a  procurement 
contract  subject  to  the  Cost  Principles  or 
Cost  Accounting  Standards  at  the  time 
of  agreement  award,  and 

(ii)  Will  not  accept  the  agreement  if 
the  Government  has  access  to  the 
business  unit's  records.  Agreements 
Officer  should  grant  approval  to  use  an 
IPA  in  this  instance  and  provide  input 
in  Part  III  of  the  required  annual  report 
submission.  The  Part  111  input  must 
identifv',  for  each  business  unit  that  is 
permitted  to  use  an  IPA.  the  business 
unit's  name  and  address  and  the 
expected  value  of  its  award.  The  IPA  is 
to  be  paid  by  the  awardee  or  key 
participant.  This  cost  will  be 
reimbursable  based  on  the  business 
unit's  established  accounting  practices 
and  subject  to  any  limitations  in  the 
agreement.  The  Agreements  Officer  is 
responsible  for  determining,  with  advice 
from  the  OIG.  whether  an  IPA  audit  has 
been  performed  in  accordance  with 
Generally  Accepted  Government 
Auditing  Standards. 

(A)  iXecessan'  provisions.  The 
agreement  must  include  the  Sample  3 
audit  access  clause  verbatim,  when  the 
use  of  an  IPAA  is  authorized. 

(B)  Awardee  flow-down 
responsibilities.  Agreements  must 
require  awardees  to  include  the 

"necessary'  provisions"  in  agreements 
with  key  participants  receiving  total 
payments  that 

il]  Exceed  S300.000; 

(2)  Are  based  on  amounts  generated 
from  cost  or  financial  records  or 
contribute  to  statutory  cost  share 
requirements:  and 

[3]  Provide  for  use  of  an  IPA.  In  such 
cases,  the  awardee  must  provide  written 
notice,  identifying  the  business  unit 
name  and  address  and  expected  value  of 
award,  to  the  Agreements  Officer. 
However,  the  key  participant  may 
provide  the  information  directly  to  the 
Agreements  Officer  if  this  is  agreeable  to 
the  awardee. 

(e)  Scope  of  required  audits.  The 
Agreements  Officer  should  coordinate 
with  the  auditor  regarding  the  nature  of 


any  review  to  be  conducted.  The 
Agreements  Officer  may  request  a 
traditional  audit,  where  the  auditor, 
determines  the  scope  of  the  review,  or 
the  Agreements  Officer  may  request  a 
review  of  only  specific  cost  elements. 
While  the  auditor  also  determines  the 
scope  of  these  reviews,  the  reviews  are 
limited  to  the  cost  elements  specified  by 
the  Agreements  Officer.  For  example, 
the  Agreements  Office  might  request  a 
review  of  only  the  direct  labor  costs. 
Finally,  the  Agreements  Officer  may 
request  an  "agreed-upon  procedures" 
review.  Under  this  review,  the 
Agreements  Officer  specifies  not  only 
the  cost  elements  to  be  reviewed,  but 
also  the  procedures  to  be  followed  in 
conducting  that  review.  For  example, 
the  Agreements  Officer  might  request 
that  the  auditor  verify  the  costs  claimed 
to  the  awardee's  general  and  job  cost 
ledgers. 

(ij  Length  and  extent  of  access.  (1) 
Agreements  must  provide  for  the 
Agreements  Officer's  authorized 
representative  to  have  direct  access  to 
sufficient  records  to  ensure  hill 
accountability  for  all  Government 
funding  or  statutorily  required  cost 
share  under  the  agreement.  This  access 
must  be  allowed  for  a  specified  period 
of  time  (normally  3  years)  after  final 
payment,  unless  notified  otherwise  by 
the  Agreements  Officer.  In  the  case 
where  an  IPA  is  used,  the  representative 
must  have  direct  access  to  the  IPA's 
audit  reports  and  working  papers  to 
ensure  accountability  for  funding  or  cost 
share. 

(2)  In  accordance  with  statute,  if  an 
agreement  gives  the  Agreements  Officer 
or  another  DoD  component  official 
access  to  a  business  unit's  records,  the 
DoDIG  and  GAO  must  receive  the  same 
access  to  those  records. 

(g)  Sample  audit  access  clauses.  (1) 
Sample  I.- Clause  for  awardees  [insert 
name,  if  desired],  that  have  a  contract, 
grant,  or  cooperative  agreement  subject 
to  the  Single  Audit  Act: 

The  awardee  shall  comply  with  all 
aspects  of  the  Single  Audit  Act. 

(2)  Sample  2:  Clause  for  awardees 
[insert  name,  if  desired]  that  are  not 
subject  to  the  Single  Audit  Act  but  have 
a  contract  subject  to  Cost  Principles 
and/or  Cost  Accounting  Standards: 

The  Agreements  Officer,  or  an  authorized 

rt'presentative.  shall  have  the  right  to 
examine  or  audit  the  awardee's  records 
(luring  the  period  of  the  agreement  and  for 
three  years  after  final  payment,  unless 
notified  otherwise  by  the  Agreements  Officer. 
The  .Agreements  Officer,  or  an  authorized 
representative,  shall  have  direct  access  to 
sufficient  records  to  ensure  full 
arcountability  for  all  Government  funding  or 
to  verify  statutorily  required  cost  share  under 
the  agreement. 
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(3)  Sample  3:  Clause  for  awardees 
[insert  name,  if  desired]  that  are  not 
subject  to  the  Single  Audit  Act.  do  not 
have  a  procurement  contract  subject  to 
Cost  Principles  (48  CFR  part  31)  and/or 
Cost  Accounting  Standards  (48  CER  part 
99),  and  refuse  to  accept  Government 
access  to  their  records; 

The  Agreements  Officer  shall  have  the 
right  to  request  an  examination  or  audit  of 
the  awardee's  records  during  the  period  of 
the  agreement  and  for  three  years  after  final 
payment,  unless  notified  otherwise  by  the 
Agreements  Officer.  The  audit  will  be 
conducted  by  an  independent  public 
accountant  (IPA).  subject  to  the  following 
conditions; 

(i)  The  audit  shall  be  performed  in 
accordance  with  fJenerally  Accepted 
Government  .Auditing  Standards  (GAGAS). 

(ii)  The  Agreements  Officers'  authorized 
representative  shall  have  the  right  to  examine 
the  IPA's  audit  report  and  working  papers  for 
3  years  after  final  payment  or  three  years 
after  issuance  of  the  audit  report,  whichever 
is  later,  unless  notified  otherwise  by  the 
Agreements  Officer. 

(iii)  The  IPA  shall  send  copies  of  the  audit 
report  to  the  Agreements  Officer  and  the 
Assistant  Inspector  General  (Audit  Policy 
and  Oversight)  lAIG(,\PO)l,  400  .Army  Navy 
Drive.  Suite  737.  Arlington.  \' \  22202. 

(iv)  The  \?.\  shall  report  instances  of 
suspected  fraud  directly  to  the  DoDIG. 

(v)  When  the  .Agreements  Officer 
determines  (subject  to  appeal  under  the 
disputes  clause  of  the  agreement)  that  the 
audit  has  not  been  performed  within  twelve 
months  of  the  date  requested  bv  the 
Agreements  Officer  or  has  not  been 
performed  in  accordance  with  GAGAS  or  any 
other  pertinent  provisions  of  the  agreement, 
the  Government  shall  have  the  rSight  to 
require  corrective  action  by  the  awardee.  The 
awardee  may  take  corrective  action  bv  having 
the  IPA  correct  any  deficiencies  identified  by 
the  .Agreements  Officer,  having  another  IP.A 
perform  the  audit,  or  electing  to  have  the 
Government  perform  the  audit.  If  corrective 
action  is  not  taken,  the  Agreements  Officer 
shall  have  the  right  to  take  one  or  more  of 
the  following  actions: 

(A)  Withhold  or  disallow  a  percentage  of 
costs  until  the  audit  is  completed 
satisfactorily; 

(B)  Suspend  performance  until  the  audit  is 
completed  satisfactorily;  and/or 

(C)  Terminate  the  agreement. 

(vi)  If  it  is  found  that  the  awardee  was 
performing  a  proc  urement  contract  subject  to 
Cost  Principles  (48  CFR  part  31)  and/or  Cost 
Accounting  Standards  (48  CFR  part  99)  at  the 
time  of  agreement  award,  the  Agreements 
Officer,  or  an  authorized  representative,  shall 
have  the  right  to  audit  sufficient  records  of 
the  awardee  to  ensure  full  accountability  for 
all  Government  funding  or  to  verify 
statutorily  required  cost  share  under  the 
agreement.  The  awardee  shall  retain  such 
records  for  three  years  after  final  payment, 
unless  notified  otherwise  bv  the  .Agreements 
Officer. 

(4)  Sample  4:  Clause  for  all  awardees 
for  flowing  down  requirements; 


The  awardee  shall  flow  down  the 
applicable  audit  access  requirements  in 
agreements  with  key  participants  who 
contribute  to  statutory  cost  share 
requirements  or  will  receive  total  paNTnents 
that  exceed  S300.000  and  are  based  on 
amounts  generated  from  cost  or  financial 
records.  The  awardee  shall  request  audits  of 
key  participants  when  the  Agreements 
Officer  advises  that  audits  are  necessary  The 
Agreements  Officer  will  provide  sample 
audit  access  clauses  to  the  awardee.  Unless 
otherwise  permitted  by  the  .Agreements 
Officer,  the  awardee  shall  alter  the  sample 
clauses  only  as  necessary  to  identity  properlv 
the  contracting  parties  and  the  .Agreements 
Officer.  The  awardee  shall  provide  a 
statement  to  the  Agreements  Officer  when  a 
business  unit  meets  the  conditions  for  use  of 
an  Independent  Public  Accountant  (other 
than  pursuant  to  the  Single  .Audit  Act)  for 
any  needed  audits.  The  statement  shall 
include  the  business  unit's  name  and 
address,  and  the  expected  value  of  its  award 
The  statement  must  show  that  the  business 
unit  currently  is  not  performing  on  a 
procurement  contract  subject  to  the  Cost 
Principles  (48  CFR  part  31)  and/or  Cost 
Accounting  Standards  (48  CFR  part  99)  and 
refuses  to  allow  Government  access  to  its 
records.  The  key  participant  may  provide  this 
statement  directly  to  the  Agreements  Officer 
if  this  is  agreeable  to  the  awardee. 

Dated:  November  15.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

!FR  Dor   01-29008  Filed  11-20-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7106-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  amendment. 

SUMMARY:  The  EPA  is  proposing  to 
amend  the  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  Pesticide  Active  Ingredient  (PAD 
Production  This  action  changes  the 
deadline  for  existing  sources  submitting 
precompliance  plans.  Rather  than 
requiring  the  precompliance  plans  6 
months  in  advance  of  the  compliance 
date,  the  amended  rule  will  require  the 
plans  3  months  in  advance.  Under  the 
promulgated  rule,  precompliance  plans 
for  existing  sources  would  be  due 
December  23,  2001 .  With  this  action, 
these  plans  will  be  due  bv  March  23. 
2002. 


In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  we  are 

making  this  change  in  a  direct  final  rule 
without  prior  proposal  because  we  view 
it  as  minor  and  noncontroversial.  and 
we  anticipate  no  adverse  comments  We 
have  explained  our  reasons  for  this 
change  in  the  preamble  to  the  direct 
final  rule 

If  we  receive  no  adverse  comments, 
we  will  take  no  further  action  on  this 
proposed  rule  If  we  receive  an  adverse 
comment  on  the  revised  definition,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule,  and  it  will  not  take 
effect  If  we  receive  adverse  comment, 
we  will  respond  to  all  such  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time 
DATES:  Comments  Written  comments 
must  be  received  by  December  6.  2001. 
ADDRESSES:  Comments  Written 
comments  should  be  submitted  (in 
duplicate,  if  possible)  to  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  .Attention  Docket  Number 
A-95-20.  Room  M-1500,  U.S.  EPA. 
1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20460  A  separate  copy 
of  each  public  comment  must  also  be 
sent  to  the  contact  person  listed  below 
in  FOR  FURTHER  INFORMATKJN  CONTACT. 
Comments  may  also  be  submitted 
electronically  by  following  the 
instructions  provided  in  SUPPLEMENTARY 
INFORMATtON. 

Docket  Docket  No  A-95-20  contains 
supporting  information  used  in 
developing  the  NESHAP  The  docket  is 
located  at  tbe  US  EP.A,  401  M  Street. 
SW.  Washington.  DC  20460  in  Room  M- 
1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8 : 30  a  m  to 
5:30  p  m..  Monday  through  Friday, 
excluding  legal  holidays 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Randy  McDonald.  Organic  Chemicals 
Group.  Emission  Standards  Division 
(Mail  Code  C504-04).  US  EPA. 
Research  Triangle  Park.  North  Carolina 
27711  (express  packages  to  4930  C31d 
Page  Road.  Research  Triangle  Park, 
North  Carolina  27709).  telephone 
number  (919)  541-5402.  electronic  mail 
address  mcdonald  randv&epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket^epa  gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encr\ption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect  version  5.1.  6.1.  or  Corel  8 
file  format,  Ail  comments  and  data 
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submitted  in  electronic  form  must  note 
till'  (Idt.kf't  numbor  A-95-20.  No 
cunfidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
onlini"  dt  many  Federal  Depository 
Libraries. 

t'ommenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBl.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mr.  Randv 
McD(mald.  c/o  GAQPS  Document 
Control  Officer  (MD-C404-02),  U.S. 
EPA.  Research  Triangle  Park.  NC  27709. 
The  EPA  will  disclose  information 
identified  as  CBl  only  to  the  extent 
allowed  bv  the  procedures  set  forth  in 
40  CFR  part  2.  If  no  claim  of 


confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  fde  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identifv'  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act.)  The  regulatory  text  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket  or 


Category 


NAICS  codes 


SIC  codes 


copies  may  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  through  the 
WWW.  Following  signature,  a  copy  of 
this  action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
wviiv.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541 -.5  3  84. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Examples  of  regulated  entities 


Industry Typically.  325199  and  325320  ,  Typically,  2869  and  2879 


•  Producers  of  pesticide  active  ingredients 
ttiat  contain  organic  compounds  thai  are 
used  in  hertiicides.  insecticides,  or  fun- 
gicides. 

•  Producers  of  any  integral  intermediate 
used  in  onsite  production  of  an  active  in- 
gredient used  in  an  herbicide,  insecticide, 
or  fungicide 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
proposed  revisions  to  the  regulation 
affected  bv  this  action.  To  determine 
whether  vour  facility,  company, 
business,  organization,  etc.,  is  regulated 
by  this  action,  you  should  carefully 
examine  all  of  the  applicability  criteria 
in  40  CFR  part  63,  subpart  MMM.  If  you 
have  questions  regarding  the 
applicability  of  this  proposed 
amendment  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

I.  What  Action  Is  EPA  Proposing? 

This  proposal  would  change  the  date 
that  the  precompliance  plan  must  be 
submitted  trom  6  months  prior  to  the 
(  ompliance  date  to  3  months  prior  to 
the  compliance  date.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  nilemaking 
notice  located  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register. 


II,  What  Are  the  Administrative 
Requirements  for  This  Action? 

Regulatory  Flexibility  Act  IRFA).  as 
Amended  by  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  at  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any-rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  oiganizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of  this 
proposed  rule  amendment  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  in  the  North  American 
Industrial  Classification  System 
(NAICS)  code  325320  that  has  as  many 
as  500  employees;  (2)  a  small  business 
in  NAICS  code  325199  that  has  as  many 
as  1,000  employees:  (3)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 


population  of  less  than  50,000:  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  proposed  rule 
amendment  on  small  entities.  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identif\'  and  address  regulators' 
alternatives  "which  minimize  any 
significant  economic  impact  on  small 
entities"  (5  U.S.C.  sections  603  and 
604).  Thus,  an  agency  may  conclude 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  if  the  rule 
relieves  burden,  or  otherwise  has  a 
positive  economic  effect  on  all  of  the 
small  entities  subject  to  the  rule.  The 
EPA  has  determined  that  none  of  the 
small  entities  will  experience  a 
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significant  impact  because  the  proposed 
amendment  imposes  no  additional 
regulatory  requirements  on  owners  or 
operators  of  affected  sources. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the    Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  NfiVfmber  Ifi.  2001. 
Christine  Todd  Whitman. 
Administrator 
[PR  Doc  01-29068  Filed  11-20-01:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7106-7] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

AGENCY:  Environmental  Protection 

Agency  (EP.A) 

ACTION:  Proposed  rule;  amendment, 

SUMIMARY:  The  EPA  is  proposing  to 
amend  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for 
Pesticide  Active  Ingredient  Production 
This  action  proposes  to  revise  the 
definition  of  the  term  'process  tank." 

In  the  "Rules  and  Regulations' 
section  of  this  Federal  Register,  we  are 
making  this  change  in  a  direct  final  rule 
without  prior  proposal  because  we  view- 
it  as  minor  and  noncontroversial,  and 
we  anticipate  no  adverse  comments.  We 
have  explained  our  reasons  for  this 
change  in  the  preamble  to  the  direct 
final  rule. 

If  we  receive  no  adverse  comments, 
we  will  take  no  further  action  on  this 
proposed  rule.  If  we  receive  an  adverse 
comment  on  the  revised  definition,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule,  and  it  will  not  take 
effect.  If  we  receive  adverse  comment, 
we  will  respond  to  all  such  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Comments.  Written  comments 
must  be  received  by  December  21,  2001, 


unless  a  hearing  is  requested  by 
December  3.  2001.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  lanuary  7.  2002. 

Public  Hearing  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  3.  2001.  a  public 
hearing  will  be  held  on  December  5. 
2001 

ADDRESSES:  Comments  Written 
comments  should  be  submitted  (in 
duplicate,  if  possible)  to;  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-95-20.  Room  M-1500.  U.S.  EPA. 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below  in  FOR  FURTHER 
INFORMATtON  CONTACT,  Comments  may 
also  be  submitted  electronically  bv 
following  the  instructions  provided  in 
SUPPLEMENTARY  INFORMATION. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium.  Research 
Triangle  Park.  North  Carolina  at  10:30 
a.m. 

Docket  Docket  No  A-95-20  contains 
supporting  information  used  in 
developing  the  NESHAP  The  docket  is 
located  at  the  U.S.  EPA.  401  M  Street. 
SW..  Washington.  DC  20460  in  Room 
M-1500.  Waterside  Mall  (ground  fioor). 
and  may  be  inspected  from  8;30  a.m.  to 
5:30  p.m  .  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  McDonald,  Organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13).  U.S.  EPA.  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-5402.  electronic  mail 
address  mrdonald.randy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-and-r-docket@epa.gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encr\ption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect  version  5.1,  6.1.  or  Corel  8 
file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  A-95-20  No 
confidential  business  information  (CBl) 
should  be  submitted  by  e-mail 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBl  Send 
submissions  containing  such 


proprietar\'  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  .Attention:  Mr  Randv 
McDonald,  c/o  OAQPS  Document' 
Control  Officer  (Room  740B).  U.S.  EPA, 
411  W   Chapel  Hill  Street.  Room  944. 
Durham.  NC  27701   The  EPA  will 
disclose  information  identified  as  C^BI 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  mquinng 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms  Maria  Noell.  U.S. 
EPA.  MD-13.  Research  Triangle  Park, 
NC  27711.  telephone  (919)  541-5607,  at 
least  2  days  in  advance  of  the  public 
hearing  Persons  interested  in  attending 
the  public  hearing  must  also  call  Ms. 
Maria  Noell  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  this  proposed 
amendment. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  IS  a  d>namK:  tile  because 
material  is  added  throughout  the 
rulemaking  process  The  docketing 
s\stem  IS  intended  to  allou  members  of 
the  public  and  industries  involved  to 
readily  identif\'  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  ser\e  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act.)  The  regulator^'  text  and  other 
materials  related  to  this  rulemaking  are 
available  for  re\iew  in  the  docket  or 
copies  may  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  cop\ing  docket  materials. 

Worldwide  Web  'Ult'U'/  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  through  the 
WWW  Following  signature,  a  copy  of 
this  action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.goy/ttn/oarpg  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
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information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384 


Regulated  Entities  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 


Industry 


NAICS  codes 


Typically  325199  and  325320     Typically  2869  and  2879 


SIC  codes 


Examples  of  regulated  entities 


•  Producers  of  pesticide  active  ingredients 
that  contain  organic  compounds  ttiat  are 
used  In  herbicides,  insecticides,  or  fun- 
gicides 

•  Producers  of  any  integral  intermediate 
used  in  onsite  production  of  an  active  in- 
gredient used  in  an  herbicide,  insecticide 
or  fungicide 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likeiv  to  be  interested  in  the 
proposed  revisions  to  the  regulation 
affected  by  this  action.  To  determine 
whether  your  facility,  company, 
business,  organization,  etc.  is  regulated 
by  this  action,  vnu  should  carefuUv 
examine  ail  of  the  applicability  criteria 
in  40  C:FR  part  63.  subpart  MMM.  If  you 
have  questions  regarding  the 
applicability  of  this  proposed 
amendment  tn  a  particular  entity, 
consult  the  person  listed  in  thf 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section 

I.  What  Action  Is  EPA  Proposing? 

This  proposal  would  revise  the 
definition  of  "process  tank"  in  40  CIFR 
pari  6J,  subpart  MMM.  For  further 
mfurmation.  please  see  the  direct  final 
rulemaking  notice  located  in  the  "Rules 
,ind  Regulations"  section  of  today's 
Federal  Register 

II.  What  Are  the  Administrative 
Requirements  for  This  Action? 

Rf;j,uint(^r\  Fh-\ihslit\  Act  iRFA],  as 
Amcnd^'d  tiv  ttu'  Small  Bus/ness 
Rfi^uhitnn-  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  5  U.SC.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory'  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  .\ct 
or  anv  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  nn  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions  For 
purp<jses  of  assessing  the  impacts  of  this 
proposed  nile  amendment  on  small 
entities,  a  small  entity  is  defined  as;  (1 ) 
A  small  business  in  the  North  American 
Industrial  Classification  System 
(NAICS)  code  325320  that' has  as  many 
as  500  employees:  (2)  a  small  business 
in  NAICS  code  325199  that  has  as  many 
as  1.000  employees;  (3)  a  small 


governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

.•\fter  t  onsidering  the  economic 
impacts  of  this  proposed  rule 
amendment  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identif\'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  on  small 
entities"  (5  U.S.C.  Sections  603  and 
604).  Thus,  an  agency  may  conclude 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  if  the  rule 
relieves  burden,  or  otherwise  has  a 
positive  economic  effect  on  all  of  the 
small  entities  subject  to  the  rule.  The 
EP.^  has  1  determined  that  none  of  the 
small  entities  will  experience  a 
significant  impact  because  the  proposed 
amendment  imposes  no  additional 
regulatory  requirements  on  owners  or 
operators  of  affected  sources. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  .see  the  direct  final  rule 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication  ^ 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 


Dated:  November  1.5.  2001. 
Christine  Todd  Whitman, 

Administrator. 

IFRDoc.  01-29099  Filed  11-20-01;  8:4.5  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2568;  MM  Docket  No.  01-311,  RM- 
10318] 

Radio  Broadcasting  Services;  Burney, 
CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  an 
allotment  in  Burney.  CA.  The 
Commission  requests  comment  on  a 
petition  filed  by  Corey  J.  McCaslin 
proposing  the  allotment  of  Channel 
225A  at  Burney.  California,  as  the 
community's  first  competing  FM 
broadcast  service  Channel  225A  can  be 
allotted  to  Burney  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  center  city 
coordinates  without  site  restriction.  The 
coordinates  for  Channel  225A  at  Burnev 
are  40-52-56  North  Latitude  and  121- ' 
39-34  West  Longitude.  See 
SUPPLEMENTARY  INFORMATION  infra.   ' 
DATES:  Comments  must  be  filed  on  or 
before  December  24.  2001.  and  replv 
comments  on  or  before  January  8,  2002 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554,  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  as  follows:  Corey  J.  McCaslin. 
Post  Office  Box  7612.  Chico,  California 
94592. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  A.  Dupont,  Mass  Media  Bureau 

(202)418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
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Proposed  Rule  Making.  MM  Docket  No. 
01-311,  adopted  October  31.  2001  and 
released  November  2.  2001,  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Informatitm  Center  (Room 
CY-A257).  445  12th  Street.  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  cop\-  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street,  SW..  Room  CY-B402, 
Washington.  DC  20554.  telephone 
(202)863-2893 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204fb)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows; 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  US  C  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73, 202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  225A  at 
Burney. 


Federal  Communications  Commission, 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
!FR  Do(    01-29086  Filed  11-20-01;  8:45  am] 
BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2569:  MM  Docket  No.  99-244:  RM- 
9678.  9873) 

Radio  Broadcasting  Services; 
Cumk>eriand,  KY  and  Weber  City.  VA; 
Glade  Spring,  Marion,  Richlands  and 
Grundy,  VA 

AGENCY:  Federal  Communications 
Commission, 

ACTION:  Order  to  show  cause. 

SUMMARY:  The  Comimission  requests  a 
written  statement  from  Virginia- 
Kentucky  Broadcasting  Co  .  why  its 
license  should  not  be  modified  to 
specif)'  operation  on  Channel  264A  in 
lieu  of  Channel  249A  at  Grundy, 
Virginia,  to  accommodate  the 
counterproposal  filed  by  Holston  Valley 
Broadcasting  Corporation  requesting  the 
allotment  of  Channel  274A  at  Glade 
Spring.  Virginia,  See  14  FCC  Red  10545 
(1991),  Channel  249A  can  be  substituted 
at  Grundy  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  Station 
WMIDlFMl's  presently  licensed  site. 
The  coordinates  for  Channel  249.^  at 
Grundy  are  37-18—08  North  Latitude 
and  82-07-04  West  Longitude 
DATES;  Statements  must  be  filed  on  or 
before  December  24,  2001 
ADDRESSES;  Federal  Communications 
Commission,  Washington,  DC  20554   In 
addition  to  filing  a  written  statement  to 
FCC,  Virginia-Kentucky  Broadcasting 
Co,,  should  sen'e  the  following-  William 
I.  Pennington.  Esq.,  Post  Office  Box  403. 


Westfield.  MassaLhusetts  01086 
(Counsel  for  Cumberland  Cit\ 
Broadcasting  Co  i.  and  Dennis  I.  Kelly, 
Esq.,  Post  Office  Box  6648.  .Annapolis, 
Manland  21401  (Counsel  for  Holston 
\"alle\  Broadcasting  Corporation) 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P   McDiin<ii(i    Mas^  Medin 
Burpaii,  '202,  41H-2J8(j 
SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  ui  the  (,^^^lml•^<;^n■s  Order  to 
Show  Cause   M.M  Dixket  No.  99-244. 
adopted  October  24,  2001.  and  released 
November  2.  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
information  Center  (Room  CY-A257), 
445  12th  Street.  SW  .  Washington.  DC. 
The  complete  text  of  this  decision  mav 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  Portals  II.  445  12th  Street, 
SW  .  Room  CY-B402.  Washinelnn   DC 
20054 

Provisions  of  the  Regulatory' 
Flexibility  Act  of  1980  do  not' apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
IS  no  longer  subject  to  Commission 
consideration  or  court  re\iew,  all  ex 
parte  contacts  are  prohibited  m 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  12D4(b)  for  rules 
governing  permissible  e.x  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  commpnts.  see  4  7  CFR 
1  415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau 

'PR  Dor  01-29087  Filed  11-20-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

State  of  Wisconsin  Department  of 
Agriculture,  Trade  and  Consumer 
Protection  Soil  and  Water  Resource 
Management  Grant  Program; 
Determination  of  Primary  Purpose  of 
Program  Payments  tor  Consideration 
as  Excludable  From  income  Under 
Section  126  of  the  Internal  Revenue 
Code  of  1954,  as  Amended 

agency:  Office  of  the  Secretan-.  USDA. 
ACTION:  Notice  of  determination. 

SUMMARY:  The  Spcrctarv  of  Agriculture 
ha.s  determined  that  ail  State  cost-share 
payments  made  to  individuals  under  the 
Soil  and  Water  Resource  Management 
Grant  Program  are  made  primarily  for 
the  purpose  of  conserving  soil  and  water 
resources  This  determination  is  made 
in  accordance  with  section  126  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  (26  U.S.C.  126).  The 
determination  permits  recipients  of 
these  cost-sharn  payments  to  exclude 
from  gross  income  to  the  extent  allowed 
by  the  Internal  Revenue  Ser\ice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  lelinski.  Director,  Land  and  Water 
Resources  Bureau.  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection,  Post  Office  Box 
8911.  Madison,  Wisconsin  53708-8911 
or  Mark  W  Berkland,  Director. 
Conser\ation  Operations  Division, 
USDA  Natural  Resources  Conservation 
Service,  Post  Office  Box  2890, 
Washington.  DC  2001. i 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  (^ode  of 
1954,  as  amended  (26  U.SC.  126), 
provides  that  certain  payments  made  to 
persons  under  State  conservation 
programs  may  be  excluded  from  the 
rf»cipient's  gross  income  for  Federal 
income  tax  purposes,  if  the  Secretary  of 
Agriculture  determines  that  payments 
are  made  "primarily  for  the  purpose  of 


conserving  soil  and  water  resources, 
protecting  or  restoring  the  environment, 
improving  forests  or  providing  a  habitat 
for  wildhfe."  The  Secretary  of 
Agriculture  evaluates  these  conservation 
programs  on  the  basis  of  criteria  set 
forth  in  7  CFR  part  14,  and  makes  a 
"primary  purpose"  determination  for 
the  payments  made  under  each 
program.  Before  there  may  be  an 
exclusion,  the  Secretary-  of  the  Treasury 
must  determine  that  payments  made 
under  these  conservation  programs  do 
not  substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

Procedural  Matters:  The  authorizing 
legislation,  regulations,  and  operating 
procedures  regarding  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection's  Soil  and  Water 
Resource  Management  Grant  Program 
have  been  examined  using  the  criteria 
set  forth  in  7  CFR  part  14.  The  Secretary 
of  Agriculture  has  concluded  that  the 
cost-share  payments  made  for 
implementation  of  projects  under  the 
Soil  and  Water  Resources  Management 
Grant  Program  are  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources  A  "Record  of  Decision. 
Wisconsin  Department  of  Agriculture. 
Trade  and  Consumer  Protection  Soil 
and  Water  Resource  Management  Grant 
Program,  Primary  Purpose 
Determination  for  Federal  Tax 
Purposes"  has  been  prepared  and  is 
available  upon  request  from  Dave 
Jelinski.  Director,  Land  and  Water 
Resources  Bureau,  Wisconsin 
Department  of  Agriculture.  Trade  and 
Consumer  Protection,  2811  Agriculture 
Drive,  Second  Floor,  Post  Office  Box 
8911.  Madison.  Wisconsin  53708-8911 
or  Mark  W  Berkland.  Director. 
Conservation  Operations  Division. 
USDA  Natural  Resources  Conservation 
Service,  Post  Office  Box  2890, 
Washington,  DC  20013. 

Determination:  As  required  by  section 
126(b)  of  the  Internal  Revenue  Code  of 
1954,  as  amended,  we  have  examined 
the  authorizing  legislation,  regulations, 
and  operating  procedures  regarding  the 
Wisconsin  Department  of  Agriculture. 
Trade  and  Consumer  Protection  Soil 
and  Water  Resource  Management  Grant 
Program.  In  accordance  with  the  criteria 
set  out  in  the  CFR  part  14.  we  have 
determined  that  all  cost-share  payments 
for  implementing  projects  under  the 
Soil  and  Water  Resource  Management 


Grant  Program  are  primarily  for  the 
purpose  of  conser\ing  soil  and  water 
resources.  Subject  to  further 
determination  by  the  Secretary  of  the 
Treasury,  this  determination  permits 
payment  recipients  to  exclude  from 
gross  income,  for  Federal  income  tax 
purposes,  all  or  part  of  such  cost-share 
payments  made  under  said  program. 

Signed  in  Washington,  DC  on  November 
15,  2001. 

Ann  M.  Veneman. 

Secretan  of  Agriculture. 

|FR  Dor.  01-20017  Filed  11-20-01:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[FV-02-334] 

United  States  Standards  for  Grades  of 
Apple  Juice  From  Concentrate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  soliciting  comments 
on  its  proposal  to  create  new  United 
States  Standards  for  Grades  of  Apple 
Juice  from  Concentrate.  USDA  has 
received  a  petition  from  a  major 
association  to  create  grade  standards  for 
apple  juice  from  concentrate  that  will 
include  a  description  of  the  product, 
style,  grades,  ascertaining  the  grade  by 
sample,  and  ascertaining  the  grade  bv 
lot.  This  proposal  will  provide  a 
common  language  for  trade,  a  means  of 
measuring  value  in  the  marketing  of 
apple  juice  from  concentrate,  and 
provide  guidance  in  the  effective 
utilization  of  apple  juice  from 
concentrate. 

DATES:  Comments  may  be  submitted  on 
or  before  January  22.  2002. 
ADDRESSES:  Written  comments  may  be 
submitted  to:  Lydia  E.  Berry.  Processed 
Products  Branch,  Fruit  and  Vegetable 
Programs,  Agricultural  Marketing 
Service,  U.S,  Department  of  Agriculture, 
STOP  0247,  1400  Independence  Avenue 
SW.,  Washington.  DC  20250-0247;  fax 
(202)690-1087;  ore-mail 
lydia.berry@usda.gov.  Comments  should 
reference  the  date  and  page  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  address  listed 
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above  during  regular  business  hours  and 
on  the  Internet. 

The  draft  of  the  United  States 
Standards  for  Grades  Apple  Juice  from 
Concentrate  is  available  either  through 
the  address  cited  above  or  by  accessing 
the  AMS  Home  Page  on  the  Internet  at: 
wvi-w  ams.usda.gov. f\/ppb. html.  Any 
comments  received,  regarding  this 
proposed  standard  will  also  be  posted 
on  that  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lydia  E.  Berry  at  (202)  720-5021  ore- 
mail  at  lydia. berry^usda. gov. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1621-1627),  as 
amended,  directs  and  authorizes  the 
Secretary  of  Agriculture  "to  develop  and 
improve  standards  of  quality,  condition, 
qucintity,  grade  and  packaging  and 
recommend  and  demonstrate  such 
standards  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices  *    *    *."AMSis 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities 
and  make  copies  of  official  standards 
available  upon  request.  The  United 
States  Standards  for  Grades  of  Fruits 
and  Vegetables  no  longer  appear  in  the 
Code  of  Federal  Regulations  but  are 
maintained  by  USDA/AMS/Fruit  and 
V'egetable  Programs. 

AMS  is  proposing  to  establish  the 
U.S.  Standards  for  Grades  of  Apple  Juice 
from  Concentrate  using  the  procedures 
that  appear  in  part  36  of  Title  7  of  the 
Code  of  Federal  Regulations  (7  CFR  part 
36). 

On  May  28,  1996,  Processed  Apples 
Institute,  Inc.,  an  association  of 
producers  of  processed  apple  products, 
requested  that  USDA  develop  a  standard 
for  apple  juice  from  concentrate  to  be 
used  by  the  industry  The  petitioner 
provided  information  on  style,  and 
descriptions  to  AMS  to  develop  the 
standard. 

After  researching  the  issue,  AMS 
prepared  a  discussion  draft  of  the  apple 
juice  from  concentrate  standard,  and 
distributed  copies  for  input  to  the 
petitioner,  and  the  National  Food 
Processors  Association  (NFPA).  Input 
from  the  above  groups  was  used  to 
develop  the  proposed  standard. 

Based  on  the  results  of  the 
information  gathered,  AMS  is  proposing 
to  establish  a  standard  for  apple  juice 
from  concentrate  following  the  standard 
format  for  U.S.  Grade  Standards,  AMS  is 
proposing  to  define  "apple  juice  from 
concentrate"  and  establish  "clear"  and 
"cloudy"  as  the  style  designations.  The 
proposal  will  also  define  the  quality 
factors  that  affect  apple  juice  from 


concentrate  such  as  "color,"  "defects" 
and  "flavor." 

This  proposal  will  establish  the  grade 
levels  "A."  "B,"  and  "Substandard," 
and  assign  the  corresponding  score 
points  for  each  level  The  proposed 
tolerance  for  each  quality  factor  as 
defined  for  each  grade  level  will  also  be 
established. 

The  grade  of  a  sample  unit  of  apple 
juice  from  concentrate  will  be 
ascertained  by  considering  the  ratings 
for  the  factors  of  absence  of  defects, 
color  and  clarity,  and  flavor  and  aroma, 
which  are  scored;  the  total  score;  and 
the  limiting  rules  which  apply.  This 
proposal  will  provide  a  common 
language  for  trade,  a  means  of 
measuring  value  in  the  marketing  of 
apple  juice  from  concentrate,  and 
provide  guidance  in  the  effective 
utilization  of  apple  juice  from 
concentrate.  The  official  grade  of  a  lot 
of  apple  juice  from  concentrate  covered 
by  these  standards  will  be  determined 
by  the  procedures  set  forth  in  the 
Regulations  Governing  Inspection  and 
Certification  of  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Foods  Products  (7  CFR  52.1  to  52.83). 

This  notice  provides  for  a  60  day 
comment  period  for  interested  parties  to 
comment  on  changes  to  the  standards. 

.\uthority:  7  U.S.C.  1621-1627. 

Dated:  November  15,  2001. 
A.J.  Yates, 

Administrator,  Agricultural  Marketirtg 
Service. 
(PR  Doc  01-29113  Filed  11-20-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[FV-02-3331 

United  States  Standards  for  Grades  of 
Dried  Figs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice, 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  of  the  Department  of 
Agriculture  (USDA)  is  revising  the 
United  States  Standards  for  Grades  of 
Dried  Figs.  The  revision  will  eliminate 
the  present  Grade  "A"  quality  level  and 
change  the  present  Grade  "B"  quality 
level  to  the  new  Grade  "A"  This 
proposal  elevates  the  present  Grade  "C" 
quality  level  to  a  new  Grade  "B"  level 
thus  eliminating  the  Grade  "C" 
designation  from  the  United  States 
Standards  for  Grades  of  Dried  Figs  The 
existing  grade  level  "Substandard" 


would  remain  the  same.  These  changes 
have  been  requested  by  the  mdustr\'  in 
order  to  bring  the  standards  for  dried 
figs  in  line  with  the  present  quality 
levels  being  marketed  today  and  provide 
guidance  in  the  effective  utilization  of 
dried  figs. 

EFFECTIVE  DATE:  December  21.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lydia  E.  Berry,  Processed  Products 
Branch,  Fruit  and  V'egetable  Programs. 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  STOP 
0247.1400  Independence  Avenue  SW.. 
Washington.  DC  20250-0247;  fax  (202) 
690-1087;  ore-mail 
lydia  herry^usda  gov  The  current 
United  States  Standards  for  Dried  Figs, 
along  with  the  changes,  are  a\ailable 
either  through  the  address  cited  above 
or  by  accessing  the  AMS  Home  Page  on 
the  Internet  at:  wwv,ams  usda.gov/ 
standards /dried. htm 

The  comments  from  the  proposed 
notice  and  the  final  notice  will  be  made 
available  on  the  internet  at: 
\%-v^-vi\ams.usda  gov/ f\'/ppb. html 

The  U.  S.  Standards  for  Dried  Figs  do 
not  appear  in  the  Code  of  Federal 
Regulations. 

SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946.  as  amended,  directs  and 
authorizes  the  Secretary  of  .Agriculture 
"to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade  and 
packaging  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices  *    *    *"AMSis 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities 
and  makes  copies  of  official  standards 
available  upon  request  The  United 
States  Standards  for  Grades  of  Fruits 
and  Vegetables  no  longer  appear  in  the 
Code  of  Federal  Regulations  but  are 
maintained  by  I'SDA.  AMS.  Fruit  and 
Vegetable  Programs  AMS  is  revising  the 
U.  S  Standards  for  Grades  of  Dried  Figs 
using  the  procedures  that  appear  in  part 
36  of  Title  7  of  the  Code  of  Federal 
Regulations  (7  CFT?  Part  36). 

Proposed  by  the  Petitioner 

AMS  received  a  petition  from  the 
California  Fig  Advisory  Board 
requesting  the  USDA  to  revise  the 
United  States  Standards  for  Grades  of 
Dried  Figs.  The  Board  specifically 
requested  that  the  present  grade    A  '  be 
eliminated,  and  that  the  present  grade 
"B"  be  elevated  to  a  new  grade    A",  the 
current  grade  "C"  be  elevated  to  a  new 
grade  "B  '  and  the  level  of  grade  "C"  be 
eliminated  in  the  new  standard  The 
Board  also  provided  information  on 
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style,  sample  size,  aiui  descriptions  to 
AMS  to  revise  the  standard  The 
petition  vvas  deri\eci  from  a  consensus 
of  the  dried  fig  industrv. 

Proposed  by  Fruit  and  Vegetable 
Programs,  AMS 

.\  notu  ••  propfjsing  changes  to  the 
I  nilfd  Si.ite-;  .Standards  for  Dried  Figs 
ba>i'(i  oil  the  petition  was  published  in 
th"  M,n  ')   -'()()!    Federal  Register  (66 
PR  JJhbJ)  AMS  received  three 
comments  in  response  to  the  notice. 
Res[)(inses  were  received  from 
(  aliturnia  Fig  Advisory  Board,  and  two 
growers.  All  responses  were  in  favor  of 
the  revisions.  One  grower  had  requested 
some  further  changes  to  the  standard 
that  were  not  addressed  in  the  original 
petition,  including  an  additional 
infTease  in  the  moisture  tolerance  and 
the  inclusion  of  an  additional  style. 
Therefore  additional  changes  should  be 
.iddressed  in  a  new  petition.  Based  on 
the  submitted  information  and  petition. 
AMS  is  revising  the  standard  for  dried 
figs  following  the  standard  format  for 
U.S.  Grade  Standards. 

The  grade  of  a  sample  unit  of  dried 
figs  is  ascertained  by  considering  the 
fat  tors  of  varietal  characteristics,  size, 
moisture,  and  flavor  and  odor  which  are 
not  scored;  the  ratings  for  the  factors  of 
color,  uniformity  of  size,  defects,  and 
maturity  and  development,  which  are 
scored:  the  total  score;  and  the  limiting 
rules  which  apply. 

Accordinglv.  this  proposal  would 
establish  grade  levels  "A".  "B"  and 
"Substandard  '  with  corresponding 
score  points  assigned  for  each  level. 
Tolerances  for  each  qualitv  factor  lor 
e.ich  grade  lev(^l  are  established.  These 
(  h.inges  will  bring  the  standard  for 
dried  figs  in  line  with  present  quality 
le\e|s  being  marketed  todav  and  provide 
'guidance  in  the  effective  utilization  of 
liri'nj  figs. 

AMS  believes  that  revisions  to  the 
standard  are  needed  to  meet  the  needs 
of  industrv  and  that  these  changes  will 
allow  for  a  i)etter  marketing 
environment  tor  all  dried  fig  producers. 

This  revision  becomes  effective  30 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register 

.\ultiority:  T  I  .S.C..  lt.21-l(.^r. 

n,i\i'&  November  15,  2001. 
A.|.  V..l.'s. 

Admiiiistmtor.  Agricultural  Marketing 
Sfr\'ice. 

IFR  Do< .  01-29112  Filed  11-20-01;  8:45  ami 

BILLING  CODE  3410-02   P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

agency:  Forest  Service,  USDA, 
ACTION:  Notice  of  meeting, 

SUMMARY:  An  Opal  Creek  Scenic 
Re(  reation  Area  Advisory  Council 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday,  December  3,  2001. 
The  meeting  is  scheduled  to  begin  at  6 
p.m.  will  conclude  at  approximately 
8:30  p.m.  The  meeting  will  be  held  in 
the  South  Room  of  the  Stayton 
Community  Center  located  on  400  West 
Virginia  Street  in  Stayion,  Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisoiy  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholdcrs 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landoweners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Flan  for  the  SRA. 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
The  tentative  agenda  will  include 
discussion  of  the  Environmental 
Analysis  for  the  proposed  SRA 
Management  Plan  and  the  effects  of 
alternatives  and  a  public  comment 
period. 

The  piublic  comment  period  is 
tentatively  scheduled  to  begin  at  8  p.m. 
Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
canncjt  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
December  3  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Philips:  Willamette 
National  Forest,  Detroit  Ranger  District. 
HC  73  Box  329,  Mill  Citv,  OR  97360; 
(503) 854-3366. 


Diilt'd:  November  14.  2001. 
Y.  Robert  Iwamoto, 
Ai  ting  Fon-st  Snjimisor. 
IFK  Dor.  01-29049  Filed  11-20-01;  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  antidumping  duty  order 
in  part. 

EFFECTIVE  DATE:  November  21,  2001. 

FOR  FURTHER  INFORMATKDN  CONTACT: 

Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
International  Trade  Administration. 
L'  S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  .\'W  . 
Washington,  DC:  20230.  telephone:  (202) 
482-^737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2000],  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  October  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidumping  duty  order  on  Extruded 
Rubber  Thread  from  Malavsia. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  dutv 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  October  31.  2002. 
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Antidumping  Duty  Proceedings 

Malaysia  Extrudea  Rubber  Thread  A-557-805  

Filati  Lastex  Elastofibre  Sdn  Bhd  Heveafii  Sdn  Bhd. 
The  People  s  Republic  of  China 

Helical  Spring  Lock  Washers'  A-570-822  

Hangzhou  Spring  Washer  Plant  (aka  Zhe)iang  Wanxin  Group  Co.,  Ltd.). 
Barium  Chloride  ^  A-570-007    

China  National  Chemicals  import  and  Export  Corp 

Zhang  Jia  Ba 

Tangshan 

Tian)in  Chemical 

Red  Star 

Linshu 

Ermeishang 

Hengnan 

Buohai 

Kunghan 

Xinji 

Countervailing  Duty  Proceedings 
None. 


Russia   Uranium  A-821-802 


Suspension  Agreen>ents 


Penod  to  be 

reviewed 


10/V0O-9  30  01 

10/1/00-9/30/01 
10/1/00-9/30/01 


10/1'0O-9 '30/01 


If  one  of  the  above-named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  helical  spnng  lock  washers  from  the  People  s 
Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  pal  of  the  smgie  PRC  entity  of  which 
the  named  exporters  are  a  pari 

•  If  one  of  the  above-named  companies  does  not  qualify  for  a  separate  rate  all  other  exporters  of  panurr  chionoe  from  the  People  s  Republic 
of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  smgie  PRC  entity  of  which  the  named 
exporters  are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351,211  or  a 
determination  under  section 
351  218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review .  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquir>'  is  requested 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19Cn^351,305 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1 930.  as  amended  ( 1 9 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  Novembei  15.  2001. 
Holly  A.  Kuga. 

Senior  Office  Director  for  Import 
Administration 

[FR  Doc,  01-29144  hiled  U-Zl>-01,  8:45  amj 

BILUNG  COOE  3S10-OS-P 


DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 
[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India:  Rescission  of  New  Shipper 
Review 

AGENCY:  Import  .administration. 
International  Trade  Administration, 
US  Department  of  Commerce 
ACTION:  Rescission  of  new  shipper 
review 


SUMMARY:  On  March  28.  2001.  the 

Department  initiated  a  new  shipper 
review  of  certain  forged  stainless  steel 
flanges  from  India  for  Metal  Forgings 
P\i,  Ltd,  (Metal  Forgings),  Pursuant  to 
section  351,214(f){2)(ii)  of  the 
Department's  regulations,  we  find  that 
an  expansion  of  the  normal  review 
period  to  include  the  entr>-  of  the 
subject  merchandise  would  be  likel\-  to 
prevent  the  completion  of  the  review 
within  the  time  limits  set  by  the 
Department's  regulations,  and  therefore 
we  are  resc;inding  this  new  shipper 
review. 

EFFECTIVE  DATE:  November  21 ,  2001 
FOR  FURTHER  INFORMATtON  CONTACT: 

Thomas  Killiam  or  Mike  Heaney. 
Enforcement  Group  III,  Office  8,  Import 
Administration.  International  Trade 
Administration.  l",S  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW  .  Washington.  DC  20230,  telephone 


202^82-5222  and  202^82-1475, 

respectively. 

SUPPLEMENTARY  INFORMATJON: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  [the  Art),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  Uruguay  Round 
.Agreements  Act  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  s  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001), 

Background 

On  March  28.  2001 ,  the  Department 
initiated  a  new  shipper  review  of  certain 
forged  stainless  steel  flanges  from  India, 
for  the  period  Februar*'  1 ,  2000  through 
lanuar)  31.  2001  manufactured  or 
exported  by  Metal  Forgings.  See  Certain 
Stainless  Steel  Flanges  from  India.  66 
FR  16905   Metal  Forgings'  responses  to 
our  original  and  supplemental 
questionnaires  showed  that  its 
merchandise  was  not  loaded  for  export 
until  .April  26  2001.  and  therefore  could 
not  ha\e  entered  the  United  States  until, 
at  the  earliest,  sometime  in  the  fourth 
month  after  the  conclusion  of  the  period 
of  review  (FOR) 

Rescission  of  Review 

Under  section  351.214(f)(2)(ii)  of  the 
Department's  regulations,  when  the  sale 
of  the  subject  merchandise  occurs 
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withui  the  FOR,  but  th(!  entry  occurs 
aftiT  the  iKirmrtl  PQR,  the  PdR  may  be 
exti'ndccl  unless  it  woulci  be  likely  to 
prevent  the  completion  of  the  review 
within  the  time  limits  set  by  the 
r3t>[)cirtnu'iit  s  reyulatinns.  The 
reguJatiims  do  not  provide  a  definitive 
(iate  h\  which  the  entry  must  occur,  but 
thi'  preamtjle  to  the  Department's 
remiiatiims  state  that  both  the  entry  and 
the  sale  should  occur  during  the  FOR. 
and  that  only  under  "appropriate" 
circumstances  should  the  FOR  he 
extended  when  the  entry  is  made  after 
the  FOR.  See  Antidumping  Duties: 
Counten'ailing  Dutiea:  Final  Rule.  B2  PR 
27296.  27319  (May  19.  1997). 

The  Department  has  in  many  cases 

extended  the  FOR  by  .30  davs  in  order 
to  capture  entries  of  FOR  sales,  when 
the  30-day  extension  is  not  likely  to 
pose  significant  obstacles  to  c;ompleting 
a  new  shipper  review  within  the  time 
limits  established  by  the  Department's 
regulations   However,  the  shipment  in 
this  case  was  made  over  30  days  after 
the  sale,  and  an  extension  of  the  FOR  to 
include  the  entry  would  pose  significant 
obsta(  les  to  the  timely  completion  of 
this  new  shipper  review.  See 
"Memorandum  to  Richard  VVeible. 
Certain  Forged  .Stainless  Steel  Flanges 
(Flanges)  from  India.  .Subject:  Rescission 
(jf  New  Shipper  Review."  dated  August 
9.  2001.  Accordingly,  we  are  rescinding 
the  new  shipper  review  of  Metal 
Forgings  for  the  period  Februarv  1,  2000 
through  lanuaPk-  31.  2001. 

We  note  that  the  respondent  may 
renew  its  request  for  a  new  shipper 
rf\  lew.  pursuant  to  the  deadlines 
provided  bv  section  351.214(d)  of  the 
Department's  regulations.  If  Metal 
Forgings  renews  its  request  and  if  the 
review  request  and  the  reported 
transaction  conform  to  requirements,  we 
will  conduct  a  new  shipper  review  per 
section  351.214(g)(l  )(i).  and  the  FOR 
will  include  both  the  sale  and  the  entrv'. 

This  notice  serves  as  a  reminder  to 
parties  subject  tu  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclfised  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
herebv  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  .sanctirmable  violation.  This 
determination  is  issued  in  accordance 
with  19  CFR  351.214(4)(2)  and  section 
777(i)(l)oftheAct. 


Dated:  November  13.  2001. 
loseph  A.  Spetrini, 

Df^puty  Assistant  Secretary  for  Import 

Administration.  Group  III. 

IFK  Do( .  ()1-2<1]47  Filed  11-20-01;  8:4.5  am 

BILUNG  CODE  3510-OS-P 

\ 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-357-B12] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  IHoney  From  Argentina 

AGENCY:  import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  j 

EFFECTIVE  DATE:  November  21,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Blackledge,  Charles  Rast.  or 
Donna  Kinsella.  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
III,  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  at  (202)  482-3518.  (202)  482- 
1324.  or  (202)  482-0194.  respectively. 
Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Tariff  Act) 
by  the  Uruguay  Round  Agreements  Act 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (2001). 

Amendment  to  the  Final  Determination 

On  September  26.  2001,  the 
Department  determined  that  honey  from 
Argentina  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  as  provided  in  section 
735(a)  of  the  Tariff  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Honey  From 
Argentina.  66  FR  50611  (October  4. 
2001)  [Final  Determination].  On  October 
9,  2001.  respondent  Asociacion 
Cooperativas  Argentinas  (ACA)  timely 
filed  an  allegation  that  the  Department 
had  made  several  ministerial  errors  in 
its  final  determination.  ACA  requested 
that  wa  correct  the  errors  and  publish  a 
notice  of  amended  final  determination 
in  the  Federal  Register,  pursuant  to  19 
CFR  351.224(e).  In  addition,  on  October 


15,  2001.  petitioners  filed  comments  in 
rebuttal  of  ACA's  alleged  errors. 
ACA's  submission  alleges  the 
following  errors: 

•  The  Department  mistakenly  omitted 
in  its  calculation  of  ACA's  G&A 
expenses  total  invoiced  economic 
activity,  which  should  have  been  used 
as  the  G&A  denominator  instead  of 
ACA's  cost  of  goods  sold; 

•  The  Department  inadvertently 
failed  to  include  in  its  G&A  expense 
ratio  denominator  the  costs  associated 
with  services  provided  by  ACA.  which 
are  part  of  its  cost  of  sales; 

•  The  Department  failed  to  include 
other  income  earned  by  ACA's 
administrative  departments  ("Organos 
de  Direccion  y  Asesoramiento", 

"Organos  de  Ejecucion  General",  and 
"Adminstracion  Descentralizada")  in 
the  calculation  of  the  numerator  used  in 
the  G&A  expense  ratio: 

•  The  Department  inadvertently 
included  income  taxes  in  the 
calculation  of  the  numerator  used  to 
derive  the  G&A  expense  ratio:  and 

•  Finally,  the  Department 
inadvertently  erred  in  calculating  an 
interest  expense  ratio  based  on  gross 
rather  than  net  financing  costs  because 
the  Department  failed  to  deduct  interest 
revenue  from  the  financing  costs. 

See  Letter.  Wilmer.  Cutler  &  Pickering, 
October  9.  2001  passim. 

In  their  rebuttal  submission, 
petitioners  claim  all  errors  alleged  by 
the  respondent  are  not  ministerial 
errors.  Regarding  alleged  errors  in  the 
calculation  of  the  G&A  expense  ratio, 
petitioners  assert  the  Department, 
according  to  normal  practice,  calculated 
the  G&A  expense  ratio  by  dividing  the 
company-wide  G&A  expenses  by  the 
company-wide  total  cost  of  goods  sold 
per  respondent's  audited  financial 
statement.  Petitioners  also  contend  the 
costs  of  services  provided  by  ACA  were 
most  likely  the  costs  associated  with 
inter-company  transactions  omitted 
from  the  financial  statement.  Petitioners 
further  contend  there  is  no  evidence  on 
the  record  that  the  income  items 
identified  by  the  respondent  were 
earned  solely  by  the  departments 
incurring  G&A  expenses,  and  no 
evidence  that  the  expenses  associated 
with  the  income  items  were  not 
included  in  another  part  of  the  financial 
statement.  Regarding  interest  income, 
petitioners  claim  there  is  no  evidence 
that  the  amount  of  interest  income  ACA 
proposes  should  be  included  as  interest 
income  was  indeed  earned  from  short- 
term  investments  of  working  capital. 
See  Letter,  Collier  Shannon  Scott, 
October  15,  2001. 

The  Department's  regulations  define  a 
ministerial  error  as  one  involving 
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"addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretarv  considers 
ministerial."  See  19  CFR  351.224(f). 

After  reviewing  ACA's  allegations  and 
petitioners  rebuttal  we  have  determined, 
in  accordance  with  19  CFR  351.224.  that 
the  Final  Determination  includes  two 
ministerial  errors.  We  agree  with  ACA 
that  the  unintentional  omission  of  other 
income  from  the  G&A  expense  ratio  and 
the  inadvertent  inclusion  of  income 
taxes  in  the  G&A  expense  ratio 
constitute  ministerial  errors.  See  19  CFR 
351.224(e);  see  also  Memorandum  For 
Richard  Weible:  "Allegations  of 
Ministerial  Errors;  Final  Determination 
in  the  Investigation  of  Honey  from 
Argentina"  (Ministerial  Errors 
Memorandum),  dated  October  26.  2001. 
a  public  version  of  which  is  on  file  in 
room  B-099  of  the  main  Commerce 
building,  and  the  Final  Determination, 
66  FR  at  50408. 

We  do  not  agree  with  ACA's 
assertions  that  (1)  using  ACA's  cost  of 
goods  sold  as  the  G&A  denominator  was 
a  ministerial  error;  (2)  excluding  from 
the  G&A  expense  ratio  denominator  the 
costs  associated  with  services  provided 
by  ACA  as  costs  of  sales  was  a 
ministerial  error;  and  (3)  calculating  an 
interest  expense  ratio  ba.sed  on  gross 
rather  than  net  financing  costs  was  a 
ministerial  error.  For  a  detailed 
description  of  each  of  these  allegations 
and.  where  applicable,  our  resultant 
corrections,  see  the  Ministerial  Errors 
Memorandum. 

In  accordance  with  19  CFR 
351.224(e).  we  are  amending  the  final 
determination  of  the  antidumping  dutv 
investigation  of  honey  from  .•\rgentina. 
The  revised  weighted-average  dumping 
margins  are  in  the  "Amended  Final 
Determination"  section,  below. 

Scope  of  the  Investigation 

For  purposes  of  these  investigations, 
the  products  covered  are  natural  honev. 
artificial  honey  containing  more  than  50 
percent  natural  honey  by  weight, 
preparations  of  natural  honey 
containing  more  than  50  percent  natural 
honey  by  weight,  and  flavored  honey. 
The  subject  merchandise  includes  all 
grades  and  colors  of  honey  whether  in 
liquid,  creamed,  comb,  cut  comb,  or 
chunk  form,  and  whether  packaged  for 
retail  or  in  bulk  form. 

The  merchandise  subject  to  these 
investigations  is  currently  classifiable 
under  subheadings  0409.00.00.  1702.90. 
and  2106.90.99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
('"HTSUS").  Although  the  HTSUS 


subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
('"U.S  Customs  ")  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Amended  Final  Determination 

We  are  amending  the  final 
determination  of  the  antidumping  dutv 
investigation  of  Honey  from  Argentina 
to  reflect  correction  of  the  above-cited 
ministerial  errors.  The  revised  final 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturer/exporter 


Weighted- 
average 
margin 
(percent) 


Asociacion  Cooperativas  Ar- 
gentines (ACA)  

All  Others  


37  44 
3576 


Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Tariff  Act.  we  are 
directing  the  L'nited  States  Customs 
Ser\'ice  (Customs)  to  continue 
suspending  liquidation  on  all  imports  of 
the  subject  merchandise  from  Argentina. 
Customs  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which 
normal  value  exceeds  the  export  price 
as  indicated  in  the  chart  above.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act.  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination.  This 
determination  is  issued  and  published 
in  accordance  with  section  735(d)  and 
777(i)(l)  of  the  Tariff  Act  of  1930.  as 
amended. 

Dated:  November  9.  2001. 

Far>ar  Shirzad. 

Assistant  Serre/ory /or  import 
Administration. 

iFR  Doc  01-2914.5  Filed  11-20-01:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-606]- 

Antidumping  Duty  Order:  Certain  Hot- 
Rolled  Cart>on  Steel  Flat  Products 
From  Kazakhstan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  antidumping  duty 
order. 

EFFECTIVE  DATE:  November  21.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
luanita  H  Chen  at  202^82-0404. 
Import  .Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  1401  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

.Applicable  Statute  and  Regulations 

Unless  olher\vise  indicated,  ail 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ('"Act  ").  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  <  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Background 

On  .September  21,  2001.  the 
Department  issued  its  final 
determination  in  the  antidumping  duty 
investigation  of  hot-rolled  steel  from 
Kazakhstan.  See  Notice  of  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Kazakhstan.  66 
FR  50397  (October  3.  2001)  (""Final 
Determination"). 

On  November  13.  2001.  the 
International  Trade  Commission  (""ITC") 
notified  the  Department  of  its  final 
determination  pursuant  to  section 
735(b)(l )( A)(i)  of  the  Act  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Kazakhstan. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  fiat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e..  fiat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1230  mm.  and  of  a  thickness 
of  not  less  than  4  0  mm.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
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degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  ("IF")) 
steels,  high  strength  low  alloy  ("HSLA") 
steels,  and  the  substrate  for  motor 
lamination  steels,  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  commonly 
referred  to  as  columbium).  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSL\  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  are  products  in  which:  (i) 
Irtm  predominates,  by  weight,  over  each 
of  the  other  c:ontained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iiil  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 
2.2.T  perc:i>nt  of  silicon,  or 
1  00  peri:ent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
O.JO  percent  of  cobalt,  or 
0.40  percent  of  lead,  or- 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0. 1 5  perient  of  vanadium,  or 
0  15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  sc(jpe  of  this 
investigation  unless  otherwise 
excluded  The  follfiwing  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

— .Mloy  hotrnlled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  ('•ASTM")' 
specifications  A543,  A387,  A514,  A517. 
A506). 
— Society  of  Automotive  Engineers 

("SAE")/American  Iron  &  Steel 

Institute  ("AISI")  grades  of  series 

2.100  and  higher. 
—Ball  bearing  steels,  as  defined  in  the 

HTSUS. 
—Tool  steels,  as  defined  in  the  HTSUS. 
— Silico-manganese  (as  defined  in  the 

HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 
—ASTM  specifications  A710  and  A736. 
— USS  abrasion-resistant  steels  (USS  AR 

400,  USS  AR  500) 


— All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

— Non-rectangular  shapes,  not  in  coils, 
which  are  the  result  of  having  been 
processed  by  cutting  or  stamping  and 
which  have  assumed  the  character  of 
articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings:  7208.10.15.00, 
7208.10  30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00. 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27,00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60. 
7208.38.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40,60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00.  ■7211.14.00.90, 
7211.19.15.00,7211.19.20.00. 
7211.19.30.00,  7211.19.45.00. 
7211.19.60.00,  7211.19.75.30, 
7211.19.75,60,  and  7211.19.75,90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  investigation, 
including:  vacuum  degassed  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225.19.00.00, 
7225.30.30.50.  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 
7226.11.90.60.  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00.  7226.91.80.00,  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70,30.00, 
7210.90,90.00,  7211.14,00,30, 
7212.40  10.00,  7212.40,50,00.  and 
7212,50,00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  US,  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  is  directing 
the  U.S.  Customs  Service  ("Customs") 
to  assess,  upon  further  advice  bv  the 
Department,  antidumping  duties  equal 
to  the  amount  by  which  the  nonnal 
value  of  the  merchandise  exceeds  the 
export  price  (or  constructed  export 
price)  of  the  merchandise  for  all 
relevant  entries  of  hot-rolled  carbon 
steel  flat  products  from  Kazakhstan.  The 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  hot-rolled 
carbon  steel  flat  products  from 


Kazakhstan  entered,  or  withdrawm  from 
warehouse,  for  consumption  on  or  after 
May  3.  2001,  the  date  on  which  the 
Department  pubhshed  its  notice  of 
preliminary  determination  in  the 
Federal  Register.  Customs  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties  on 
this  merchandise,  a  cash  deposit  equal 
to  the  estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  "Kazakhstan-Wide"  rate 
applies  to  all  exporters  of  subject 
merchandise  not  specifically  listed.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manutacturer 


Weigtited- 

average 

margin 

(percent) 


OJSC  Ispat  Karmet 
Kazaktistan-Wide  ... 


243  46 
243.46 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
hot-rolled  carbon  steel  flat  products 
from  Kazakhstan.  Interested  parties  mav 
contact  the  Department's  Central 
Records  Unit,  room  B-099  of  the  main 
Department  of  Commerce  building,  for 
copies  of  an  updated  list  of  antidumping 
duty  orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  November  14,  2001. 
Faryar  Shirzad. 

Assistant  Sfcretary  tor  Import 

Administration. 

IFR  Doc.  01-2914H  Filed  11-20-01:  8:45  am] 
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DEPARTMEhfT  OF  COMMERCE 

International  Trade  Administration 

[A-588-046] 

Notice  of  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review:  Polychloroprene  Rubber  From 
Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received 
information  sufficient  to  warrant 
initiation  of  a  changed  circumstances 
administrative  review  of  the 
antidumping  duty  finding  on 
polychloroprene  rubber  from  Japan. 
Based  on  this  information,  we 
preliminarily  determine  that  the 
restructured  manufacturing  and 
marketing  joint  ventures,  Showa  DDE 
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Manufacturing  KK  (SDEM)  and  DDE 
Japan  Kabushiki  Kaisha  (DDE  Japan),  are 
the  successor-in-interest  companies  to 
Dupont  Showa  Denko  (SDP)  and  its 
predecessor.  Showa  Neoprene,  for 
purposes  of  determining  antidumping 
liability  in  this  proceeding.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  November  21.  2001 

FOR  FURTHER  INFORMATK)N  CONTACT:  Ron 

Trentham  or  Tom  Futtner,  ,\D/DVD 
Enforcement,  Group  11,  Office  4.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\V.,  Washington.  DC  20230; 
telephone  (202)  482-6320  or  (202)  482- 
3814.  respectively, 

SUPPLEMENTARY  INFORMATKJN: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  as  of  January  1 ,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (L"R,AA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  are  to  19  CFR  part  351 
(2001), 

Background 

On  December  6,  1973,  the  Department 
published  in  the  Federal  Register  (38 

FP  33593)  the  antidumping  finding  on 
polychloroprene  rubber  from  Japan.  On 
September  27.  2001,  DuPont  Dow- 
Elastomers  L.L.C.  (Dupont  Dow)  and 
DDE  Japan  submitted  a  letter  stating  that 
SDEM  and  DDE  Japan  are  the  successor- 
in-interest  companies  to  SDP  and 
Showa  Neoprene.  and.  as  such,  entitled 
to  receive  the  same  antidumping 
treatment  as  these  companies  have  been 
accorded. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  polychloroprene  rubber, 
an  oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene,  currently  classifiable  under 
items  4002.42.00,  4002.49.00, 
4003.00.00,  4462.15.21  and  4462,00  00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  HTSUS  item 
numbers  are  provided  for  convenience 
and  for  US  Customs  Service  purposes. 
The  written  descriptions  remain 
dispositive. 


Initiation  and  Preliminary  Results  of 
Review 

In  a  letter  dated  September  27,  2001. 
Dupont  Dow  and  DDE  Japan  advised  the 
Department  that  in  1998,  SDP  was 
restructured.  The  production  portion  oi' 
SDP  was  renamed  SDE.M.  Further,  the 
marketing  end  of  SDP's  business  was 
separated  from  SDEM  and  renamed  DDE 
Japan.  According  to  Dupont  Dow  and 
DDE  Japan,  these  entities  were  renamed 
to  reflect  Dupont  Dow"s  participation  in 
the  joint  ventures  and  to  make  the 
companies  more  globally  competitive. 
Nevertheless,  like  SDP  and  similar  to 
Showa  Neoprene.  the  two  firms,  SDEM 
and  DDE  Japan,  remained  jointly  owned 
ventures  of  Dupont  Dow  and  Showa 
Denko  KK  For  further  discussion  of  the 
SDP  restructuring,  see  Memorandum 
from  Bernard  T.  Carreau  to  Faryar 
Shirzad.  dated  concurrently  with  this 
notice,  regarding  Polychloroprene 
Rubber  from  Japan:  Request  for  Changed 
Circumstances  Review 

Thus,  in  accordance  with  section 
751(b)  of  the  Act  and  sections  351,216 
and  351, 221(a)  of  the  Department's 
regulations,  the  Department  is  initiating 
a  changed  circumstances  review  to 
determine  wht^ther  SDEM  and  DDE 
Japan  are  the  successor-in-interest 
companies  to  SDP  and  its  predecessor. 
Showa  Neoprene,  for  purposes  of 
determining  antidumping  duty  liability 
in  this  proceeding.  In  making  a 
successor-in-interest  determination,  the 
Department  examines  several  factors 
including,  but  not  limited  to,  changes 
in:  (1)  Management:  (2)  production 
facilities;  (3)  supplier  relationships;  and 
(4)  customer  base.  See  Brass  Sheet  and 
Strip  from  Canada:  Sotice  of  Final 
Results  of  Antidumping  Administrative 
Review.  57  FR  20460.  20462  (May  13, 
1992)  (Canadian  Brass).  While  no  one  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materially  dissimilar  to 
that  of  its  predecessor.  See,  e.g.. 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Changed  Circumstances 
Review.  59  FR  6944.  6945  (February  14. 
1994)  and  Canadian  Brass.  57  FR  20460. 
Therefore,  if  the  evidence  demonstrates 
that,  with  respect  to  the  production  and 
sale  of  the  subject  merchandise,  the  new 
company  essentially  operates  as  the 
same  business  entity  as  the  former 
company,  the  Department  will  assign 
the  new  company  the  cash  deposit  rate 
of  its  predecessor 

Dupont  Dow  and  DDE  Japan  have 
presented  evidence  to  establish  a  prima 


facie  case  of  SDEM's  and  DDE  Japan's 
successorship  status.  As  a  consequence, 
we  find  that  it  is  appropriate  to  issue  the 
preliminar\-  results  of  our  review  in 
combination  with  the  notice  of 
initiation  of  the  changed  circumstances 
review  in  accordance  with  section 
351,221(c)(3)(ii).  Although  SDP  has 
become  two  separate  companies.  SDEM 
and  DDE  Japan,  and  this  restructuring 
has  precipitated  some  changes,  the 
management,  production  facilities, 
supplier  relationships,  sales  facilities 
and  customer  base  are  essentially 
unchanged  from  those  of  SDP.  and 
before  that,  Showa  Neoprene,  Therefore, 
the  record  e\idence  demonstrates  that 
the  new  joint  venture  entities  essentially 
operate  in  the  same  manner  as  the 
predecessor  companies  of  SDP  and 
Showa  Neoprene,  As  DDE  Japan  sells 
and  distributes  all  the  polychloroprene 
rubber  for  the  newly  restructured  joint 
venture  entities,  we  preliminarily 
determine  that  DDE  japan  should  be 
given  the  same  antidumping  duty 
treatment  as  SDP  and  its  predecessor, 
Showa  Neoprene.  i.e  .  0  percent 
antidumping  duty  cash  deposit  rate. 

The  cash  deposit  determination  from 
this  changed  circumstances  review  will 
apply  to  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  changed  circumstances 
review  This  deposit  rate  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  relevant 
administrative  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Any  written  comments  may  be 
submitted  no  later  than  21  days  after 
date  of  publication  of  this  notice 
Rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  are  due  five  days 
after  the  case  brief  deadline  Case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351  209,  The  Department  will 
publish  the  final  results  of  the  changed 
circumstances  review  including  the 
results  of  its  analysis  of  any  issues 
raised  in  any  such  comments 

This  initiation  of  review,  preliminary 
results  of  review  and  notice  are  in 
accordance  with  sections  751(1d)  and 
777(i)(l)of  the  Act. 

Dated   November  13,  2001 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration 

[FR  Doc  01-29148  Filed  11-20-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Computer  System  Security iind  Privacy 
Advisory  Boiard 

AGENCY:  National  Institute  of  Standards 

and  Technology. 

ACTION:  Notice  of  meeting. 


SUMIIAHY:  Pursuant  to  the  Federal 
Advisory-  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  (CSSPAB)  will  meet  tuesday, 
December  4,  2001,  Wednesday. 
December  5.  2001.  and  Thursday. 
December  6,  2001.  from  9  a.m.  until  5 
p.m.  All  sessions  will  be  open  to  the 
public.  However,  all  visitors  to  the 
National  Institute  of  Standard  and 
Technology  site  will  have  to  pre-register 
to  be  admitted.  Please  submit  your 
name,  time  of  arrival,  email  address  and 
phone  number  to  Elaine  Frye  no  later 
than  November  30.  2001.  and  she  will 
provide  you  with  instructions  for 
admittance.  Ms,  Fry'e  email  address  is 
elaine.frye@nist.gov  and  her  phone 
number  is  301/975-2819.  The  Advisorv 
Board  was  established  bv  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
to  advise  the  Secretary  of  Commerce 
and  the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  federal 
computer  systems.  Details  regarding  the 
Board's  activities  are  available  at 
http://csrc.nist.gov/csspah' 
DATES:  The  meeting  will  be  held  on 
December  4.  5.  and  6.  2001.  from  9  a.m. 
until  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  National  Institute  of  Standards 
and  Technology.  Administration 
Building,  Lecture  Room  B.  in 
Gaithersburg,  Maryland.  Please  note 
admittance  instructions  under 
SUMMARY  paragraph. 

Agenda 

— Welcome  and  Dverv'iew 

— Session  on  Minimally  Accepted 
Security  Controls — to  include 
briefings  from  Federal  agencies  such 
as  the  National  Oceanic  and 
Atmospheric  Administration.  Social 
Security  Administration.  Federal 
Communications  Commission  and  the 
Federal  Reserve 

— L'pdafes  on  Recent  Legislative  Issues 

—Update  on  0MB  Activities 

— Discussion  of  Follow-On  Actions  from 
CSSPAB  Privacy  Event 

— Public  Participation 

—Agenda  Developuieut  fur  March  2002 
meeting 


— Wrap-up 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  mav  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  CSSPAB  Secretariat, 
information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-8930.  It  would 
be  appreciated  if  35  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
November  30,  2001.  Approximately  15 
seats  wrill  be  available  for  the  public  and 
media 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Fran  Nielsen,  Board  Secretariat. 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8930,  Gaithersburg,  MD  20899-8930, 
telephone:  (301)  975-3669. 

Dated:  November  8,  2001. 
Karen  H.  Brown, 

Acting  Director.  NIST. 

|FR  Doc.  01-29165  Filed  11-21-01;  8:45  am) 

BILUNC  CODE  3610-CN-M 


DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Department  of 
Commerce. 

action:  Notice  of  Partially  Closed 

Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology.  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  December  11,  2001  from 
8:25  a.m.  to  5:15  p.m.  and  Wednesday. 
December  12.  2001  from  8:15  a.m.  to 
Noon.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
thirteen  members  appointed  by  the 
Director  of  NIST;  who  are  eminent  in 


such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include  a 
NIST  Update,  Progress  on  Strategic 
Planning,  NIST  Homeland  Security  and 
Counter- Terrorism  Activities,  Internal 
IT  Services  Cross-Cut  Review,  and  The 
Future  of  Nanotechnolgoy  at  NIST. 
Discussions  scheduled  to  begin  at  3:45 
p.m.  end  at  5:15  p.m.  on  December  11. 
2001  and  to  begin  at  8:15  a.m.  and  to 
end  at  Noon  on  December  12.  2001,  on 
staffing  of  management  positions  at 
NIST,  the  NIST  budget,  including 
funding  levels  of  the  Advanced 
Technology  Program  and  the 
Manufacturing  Extension  Partnership, 
and  feedback  sessions  will  be  closed. 
DATES:  The  meeting  will  convene 
December  11.  2001  at  8:25  a.m.  and  will 
adjourn  at  Noon  on  December  12.  2001. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Employees  Lounge,  Administration 
Building,  at  NIST,  Gaithersburg, 
Maryland. 

for  FURTHER  INFORMATION  CONTACT: 

Janet  R.  Russell.  Administrative 
Coordinator,  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-1004, 
telephone  number  (301)  975-2107. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  12,  2001.  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
Advanced  Technology  Program  and  the 
Manufacturing  Extension  Partnership 
Program  may  be  closed  in  accordance 
with  5  U.S.ci.  552b(c)(9)(B).  because 
those  portions  of  the  meetings  will 
divulge  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  actions:  and  that 
portions  of  meetings  which  involve 
discussion  of  the  staffing  issues  of 
management  and  other  positions  at 
NIST  may  be  closed  in  accordance  with 
5  U.S.C.  552b(c)(6).  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
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unwarranted  invasion  of  personal 
privacy. 

Dated:  November  I.t.  2001. 
Karen  H.  Brown. 

Acting  Dir^tor. 

IFR  Doc.  01-29167  Filed  11-20-01;  8:45aml 

BILUNG  CODE  3510-1J-M 

DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l  )(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  of  America, 
its  territories,  possessions  and 
commonwealths,  to  NIST"s  interest  in 
the  invention  embodied  in  U.S.  Patent 
No.  5,508.342  (Application  No.  08/ 
189.708).  titled.  "Polymeric  Amorphous 
Calcium  Phosphate  Compositions," 
Filed  February  1 .  1994;  NIST  Docket  No. 
93-063US.  to  the  American  Dental 
Association  Health  Foundation 
(ADAHF),  having  a  place  of  business  at 
211  East  Chicago  Avenue.  Chicago.  IL 
60611.  The  grant  of  the  license  would  be 
for  all  fields  of  use. 
FOR  FURTHER  INFORMATION  CONTACT:  I. 
Terry  Lynch.  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships.  100  Bureau 
Drive.  Stop  2200.  Gaithersburg.  MD 
20899. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  sharing  and  will  comply  w-ith 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404  7  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  day  from  the  date  of  this 
published  Notice.  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requii^ements  of 
35  U.S.C.  209  and  37  CFR  404.7  The 
availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  60.  No.  175  (September 
11.  1995). 

U.S.  Patent  No.  5,508,342  is  owned  by 
the  U.S.  Government,  as  represented  by 
the  Secretary  of  Commerce  The  present 
invention  relates  to  a  new  type  of 
bioactive  composition  which  can  be 
used  in  a  prophylactic  or  reconstructive 
manner  by  preser\'ing  substantially 


sound  mineralized  tissue  as  well  as  for 
promoting  remineralization  of  minerally 
defective  skeletal  tissue,  such  as  teeth 
and  bones.  More  particularly,  the 
present  invention  is  directed  to 
compositions  containing  amorphous 
calcium  phosphate  and  unsaturated 
monomers  and  to  the  hardened 
polymeric  composites  which  they  form. 
The  present  invention  is  also  directed  to 
a  method  of  treating  teeth  and  bones  to 
effect  mineralization 

Dated:  November  15,  2001. 
Karen  H.  Brown, 
Deputy  Director. 

IFR  Doc.  01-29166  Filed  11-20-01;  8:45  am] 
BILLING  CODE  3S10-13-4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Availability  of  a  Draft 
Restoration  Plan  and  Environmental 
Assessment  tor  the  M/V  Kuroshima  Oil 
Spill,  Summer  Bay.  Unalaska.  AK, 
Request  for  Comments 

SUMMARY:  Natural  Resource  Trustee 
agencies  (Trustees)  have  developed  a 
Draft  Restoration  Plan  and 
Environmental  Assessment  (Draft  RP' 
EA)  for  the  restoration  of  natural 
resources  injured  bv  the  release  of  fuel 
oil  from  the  1997  grounding  of  the  M/ 
V  Kuroshima  near  the  City  of  Unalaska, 
Alaska.  The  purpose  of  this  notice  is  to 
inform  the  public  of  the  availability  of 
the  Draft  RP/EA  and  the  opportunity  to 
comment.  All  persons  affected  by.  or 
otherwise  interested  in.  the  proposed 
restoration  plan  are  invited  to  submit 
written  comments  and  attend  a  public 
meeting  in  Unalaska  on  the  proposed 
plan. 

DATES:  Comments  on  the  Drah  RP/EA 
must  be  submitted  in  wnting  on  or 
before  December  21.  2001  A  public 
meeting  has  been  scheduled  November 
26.  2001.  Detail  on  this  meeting  is 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 
ADDRESSES:  Comments  and  requests  for 
the  Draft  RP/EA  should  be  submitted  to: 
Douglas  Helton,  National  Oceanic  and 
Atmospheric  Administration.  Damage 
Assessment  Center.  7600  Sand  Point 
Way,  Seattle,  WA,  98115,  Alternatively, 
comments  may  be  submitted 
electronically  to  the  following  E-mail 
address:  Doug.Helton^SOA^.GOV  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
public  record 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Helton.  NOAA  Damage 


Assessment  Center.  7600  Sand  Point 
Way.  Seattle.  WA.  98115,  or  visit  the  M/ 
V  Kuroshima  web  site  at: 
www.darcnw.noaa.goy/kuro.htm 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  26,  1997.  the  M/V 
Kuroshima.  a  368-foot  frozen  seafood 
freighter  dragged  anchor  and  ran 
aground  in  Summer  Bay  on  Unalaska 
Island,  near  Dutch  Harbor,  Alaska 
Thirty-nine  thousand  gallons  of  heax-y 
fuel  oil  were  spilled.  Much  of  the  oil 
was  blown  upstream  into  .Summer  Bay 
Lake,  which  borders  Summer  Bay.  with 
the  remainder  stranding  along  Summer 
Bay  Beach  and  nearby  shorelines.  After 
reviewing  a  variety  of  potential  injuries 
to  natural  resources  and  their  ser\ices. 
the  Trustees  have  identified  five 
categories  of  natural  resources  and 
services  adversely  affected  by  the  M/V 
Kuroshima  spill  that  justify  restoration: 
seabirds.  salmon,  vegetation,  shellfish 
and  intertidal  biota,  and  recreational 
ser\'ices. 

Under  the  Oil  Pollution  Act  of  1990 
(OPA).  Federal  and  State  natural 
resource  trustee  agencies  are  authorized 
to  determine  the  nature  and  extent  of 
natural  resource  injuries,  select 
appropriate  restoration  projects,  and 
implement  or  oversee  restoration  One 
goal  under  OPA  is  to  make  the  public 
whole  for  injuries  to  natural  resources 
and  their  ser\'ices  resulting  from  the 
release  of  oil  In  consultation  with  the 
Qawalangin  Tribe  of  U'nalaska.  the 
National  Oceanic  and  Atmospheric 
Administration,  the  US.  Fish  and 
Wildlife  Ser%'ice.  the  Alaska  Department 
of  Fish  and  Game,  the  .Maska 
Department  of  Natural  Resources,  and 
the  Alaska  Department  of  Law  (the 
Trustees)  developed  a  Draft  Restoration 
Plan  and  Environmental  .Assessment 
(Draft  RP/EA)  that  addresses  the  natural 
resource  and  ser\ice  injuries  identified 
by  the  Trustees. 

The  primary  purpose  of  this  Notice  is 
to  inform  the  public  of  the  availability 
of  the  Draft  RP/EA.  and  solicit  public 
comment  on  the  proposed  restoration 
actions.  The  Draft  RP.E.A  includes: 
removing  introduced  predators  to 
enhance  nesting  success  for  seabird 
populations  affected  by  the  spill; 
restoring  dune  vegetation;  cleaning  up 
beach  debris:  performing  additional 
tests  of  intertidal  shellfish:  controlling 
shoreline  erosion  and  lakeshore 
revegetation.  managing  salmon  runs  in 
the  affected  lake,  and  funding 
equipment  and  curriculum  development 
for  an  ensironmental  education  camp 
for  local  youths. 
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Public  Meeting 

The  Trustees  have  scheduled  a  public 
meeting  for  November  26.  2001,  from 
6:30  pm  to  8:30  pm  at  the  Unalaska  City 
Hall.  43  Raven  Way,  Unalaska.  Alaska 
The  purpose  of  this  meeting  will  be  to 
discuss  the  Draft  RP/EA  and  solicit 
public  comments. 

Administrative  Record 

The  Trustees  have  compiled  a  public 
record  (Administrative  Record)  to 
support  their  restoration  planning 
decisions  and  inform  the  public  of  the 
basis  of  their  decisions.  Additional 
information  and  documents,  including 
public  comments  received  on  the  Draft 
RP/EA,  the  Final  RP/EA,  and  other 
related  restoration  planning  documents, 
will  also  become  a  part  of  the 
Administrative  Record,  and  will  be 
submitted  to  a  public  repository'  upon 
their  completion. 

The  documents  comprising  the  public 
record  (Administrative  Record)  can  be 
viewed  at  the  following  locations: 
NOAA  DANW.  7600  Sand  Point  Way. 
NE  Seattle,  Washington  98115,  Contact 
Doug  Helton  at  (206)  526-4563,  or 
Doug.Helton@NOAAGOV:  The 
Qawalangin  Tribe  of  Unalaska.  205  West 
Broadway,  Unalaska,  AK  99685,  Contact 
Jacob  Stepetin  at  (907-581-2920);  and 
the  VS.  Department  of  Justice,  801  B 
Street,  Suite  504.  Anchorage.  Alaska 
99501,  Contact  Lorraine  Carter  at  907- 
271-5452. 

Dated:  November  2,  2001. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[VH  Doc.  01-29107  Filed  11-20-01;  8:45  am] 
BILUNG  COOe  3510->IE-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  111201B] 

Directed  Economic  Assistance 
Program;  Establishment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce. 
ACTION:  Notice  of  Direct  Assistance 
Program 

SUMMARY:  The  Consolidated 
Appropriations  Act  of  2001  makes 
53,000,000  available  to  the  Secretary-  of 
Commerce  to  provide  economic 
assistance  to  fishermen  and  fishing 
communities  affected  bv  Federal 
closures  and  fishing  restrictions  in  the 


Hawaii  long  line  fishery.  In  furtherance 
of  this  directive,  NOAA,  NMFS.  is 
establishing  a  direct  economic 
assistance  program  (DEAP)  to  provide 
financial  assistance  to  vessel  owners 
that  fished  under  a  Hawaii  longline 
limited  access  permit  and  harvested 
pelagic  species  in  the  Hawaii-based 
longline  fishery  between  January  1. 
1999.  and  November  29,  1999.  This 
document  announces  the  availability  of 
assistance  under  the  DEAP  and  the 
eligibility  requirements. 
DATES:  Effective  November  21,  2001. 
ADDRESSES:  Copies  of  the  analysis  used 
by  NMFS  to  categorize  vessels 
qualifying  for  the  eligibility  period  as 
either  "swordfish"  or  "tuna"  fishing 
vessels  are  available  from  Dr  Charles 
Kamella,  Administrator,  Pacific  Islands 
Area  Office,  1601  Kapiolani  Blvd.,  Suite 
1110.  Honolulu,  HI  96814-4700. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  Karnella,  Administrator,  Pacific 
Islands  Area  Ofl^ice  (PIAO),  NMFS,  808- 
973-2937 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  208  of  Appendix  D  of  the 
Consolidated  Appropriations  Act,  2001 
(Pub.  L.  106-554,  enacted  December  21, 
2000)  makes  available  $3,000,000  to  the 
Secretary  of  Commerce:  "...to  provide 
economic  assistance  to  fishermen  and 
fishing  communities  affected  by  federal 
closures  and  fishing  restrictions  in  the 
Hawaii  long  line  fishery..."  The  Federal 
closures  and  fishing  restrictions 
described  began  in  late  1999  when 
vessels  registered  for  use  under  Hawaii 
longline  limited  access  permits  (Hawaii- 
based  longline. vessels)  were  prohibited 
from  engaging  in  fishing  in  certain 
accustomed  areas  and  with  certain  gear. 
These  restrictions  were  the  result  of 
injunctions  issued  by  the  U.S.  District 
Court  for  the  District  of  Hawaii  (the 
Court)  to  reduce  the  number  of  sea 
turtles  injured  and  killed  incidental  to 
fishing  operations.  Specifically,  on 
Februar\'  24,  1999.  Turtle  Island 
Restoration  Network  and  The  Center  for 
Marine  Conservation  filed  Center  for 
Marine  Consen'ation,  et  al.  v.  National 
Marine  Fisheries  Service,  et  al.,  Civil 
Action  No.  99-001 52(DAE)(CMC  v. 
NMFSj.  The  Court  in  CMC  v.  NMFS 
issued  an  order  on  October  18,  1999. 
determining  that  an  injunction  was 
warranted  during  the  time  that  NMFS 
prepared  an  environmental  impact 
statement  (EIS).  On  November  23,  1999. 
the  Court  issued  the  first  in  a  series  of 
orders  directing  NMFS  to  impose 
certain  restrictions  on  the  fishery  (Order 
Setting  Terms  of  Injunction  filed 
November  23,  1999,  Order  Amending 


Order  Setting  Terms  of  Injunction  filed 
January  11,  2000,  Amended  Order 
Modifying  Provisions  of  Order  of 
Injunction  filed  June  26.  2000,  Order 
Clarifying  Order  Modifying  Provisions 
of  Order  of  Injunction  filed  June  26, 

2000,  Order  Further  Amending  Order 
Modifying  Provisions  of  Order  of 
Injunction  filed  August  4,  2000,  and 
Order  Modifying  Injunction  filed  March 
30,2001). 

Additionally,  while  preparing  the  EIS, 
using  revised  methods  adopted  for 
estimating  the  fisher\''s  impacts  on  sea 
turtles,  NMFS  learned  that  the  longline 
fishery  had  taken  more  olive  ridley 
turtles  than  anticipated  in  a  biological 
opinion  (BO)  under  the  Endangered 
Species  Act  (ESA)  issued  in  November 
of  1998.  Therefore,  on  June  7,  2000, 
NMFS  reinitiated  consultation  under 
section  7  of  the  ESA  to  reassess  the 
fishery's  impacts  on  all  sea  turtles  and 
on  March  29,  2001,  NMFS  issued  a  new 
BO  that  superceded  the  BO  of  November 
1998.  In  the  2001  BO,  NMFS 
determined  that  continued  operation  of 
the  Hawaii-based  longline  fishery  was 
likely  to  jeopardize  the  continued 
existence  of  leatherback,  loggerhead, 
and  green  sea  turtle  populations.  To 
avoid  the  likelihood  of  jeopardy,  NMFS 
developed  Reasonable  and  Prudent 
Alternatives  (RPAs)  to  the  management 
regime.  The  RPAs  include  seasonal 
closure  of  certain  areas  and  a 
prohibition  of  swordfish  style  fishing 
(e.g..  shallow  longline  sets,  etc.)  north  of 
the  equator.  NMFS  has  implemented,  by 
emergency  rule  at  66  FR  31561,  June  12, 

2001,  measures  that  conform  with  that 
BO  and  comply  with  the  most  recent 
court  order  in  CMC  v.  NMFS  (March 
30th  Order).  Background  information  on 
actions  to  implement  the  various  orders 
in  CMC  V.  NMFS  is  not  repeated  here; 
this  information  was  published  in 
several  previous  Federal  Register 
documents  (64  FR  72290,  December  27, 
1999:  65  FR  16346,  March  28,  2000;  65 
FR  37917,  June  19,  2000;  65  FR  51992. 
August  25,  2000;  65  FR  66186, 
November  3.  2000;  66  FR  1110, 
February-  22,  2001;  and  66  FR  15358. 
March  19,  2001). 

The  June  12,  2001,  emergency  rule 
cited  above  eliminated  the  swordfish 
portion  of  the  Hawaii  longline  fishery, 
and  further,  will  close  an  area  from  0  °- 
15-  north  lat.,  between  145°-180°  west 
long.,  approximately  19  million  square 
miles,  to  the  tuna  component  of  the 
Hawaii  longline  fishery'  each  April  and 
May  to  protect  sea  turtles.  These  and 
previous  closures  have  had,  and  will 
continue  to  have,  adverse  economic 
effects  on  the  participants  in  the 
Hawaii-based  longline  fishery-.  For  fiscal 
year  2001,  Congress  appropriated 
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$3,000,000  to  help  offset  some  of  these 
negative  economic  effects  in  order  to 
assist  the  fishermen  and  fishing 
communities. 

Direct  Economic  Assistance  Program 

NMFS  is  establishing  a  DEAP  to 
provide  financial  assistance  for  owners 
of  vessels  registered  for  use  under  a 
Hawaii  longline  limited  access  permit 
and  that  operated  that  vessel  in  the 
fishery-  between  January  1,  1999,  and 
November  29.  1999  (inclusive).  This 
January-  1.  1999.  through  November  29, 
1999.  designated  period  of  eligibility 
(eligibility  period)  includes  all  days  in 
the  1999  fishing  year  up  to  and 
including  the  first  business  Monday 
after  the  Order  Setting  Terms  of 
Injunction  was  filed  on  November  23. 
1999  (November  Order),  in  CMCw 
NKfFS.  This  was  the  first  order  directing 
NMFS  to  take  management  action 
restricting  fishing  operations  of  Hawaii 
longline  limited  access  vessels. 

Among  other  things,  the  November 
Order  required  that  within  30  days  of 
the  order.  NMFS  shall  prohibit  all 
activities  of  the  Hawaii  longline  fishery- 
authorized  by  the  Fishery  Management 
Plan  for  the  Pelagic  Fisheries  of  the 
Western  Pacific  Region,  as  amended, 
within  the  area  encompassed  and 
bounded  by  the  following  description: 
North  of  28'  north  lat.  and  between  168' 
and  150"~  west  long.  Subsequent  Court 
orders  mandated  adjustments  to  time, 
area,  and  gear  restrictions. 

Eligibility 

NMFS  will  provide  direct  financial 
assistance  to  vessel  owners  that  were 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  during 
the  eligibility  period  of  Januan.-  1.  1999, 
and  November  29,  1999,  so  long  as  those 
vessels  harvested  and  submitted  to 
NMFS  logbooks  documenting  the  catch 
of  Pacific  pelagic  management  unit 
species  (PMUS)  during  that  eligibility 
period.  To  qualify  for  relief  under  the 
DEAP.  an  applicant  must  have  (1) 
owned  a  vessel  registered  for  use  under 
a  Hawaii  longline  limited  access  permit 
during  the  eligibility  period,  and  (2) 
harvested  PMUS  using  that  vessel 
during  the  eligibility  period  as 
documented  by  logbooks  timely 
submitted  to  NMFS. 

For  purposes  of  the  DEAP.  the 
definition  of  "owner"  at  50  CFR  660.12 
will  be  applied  to  determine  ownership 
during  the  eligibility  period.  Under  this 
definition,  "owner"  means  a  person 
who  is  identified  as  the  owner  of  the 
vessel  (during  the  period  of  eligibility) 
as  described  in  the  Certificate  of 
Documentation  (Form  CG-1270)  issued 
by  the  United  States  Coast  Guard 


(USCG)  for  a  documented  vessel,  or  in 
a  registration  certificate  issued  by  a 
state,  a  territor\'.  or  the  USCG  for  an 
undocumented  vessel.  Vessel  ownership 
determinations  will  be  solely  based  on 
these  official  vessel  documentation 
records.  For  purposes  of  the  DEAP. 
documentation  of  ownership  transfers 
may  include  the  Coast  Guard 
documentation  filing  date.  Corporate  or 
partnership  or  shared  ownership 
interest  determinations  will  be  based 
solely  on  information  in  the  limited 
access  permit  records. 

Vessel  harvesting  determinations  for 
the  Haw-aii-based  longline  fishen.- 
diiring  the  eligibility  period  will  be 
documented  by  and  solely  based  upon 
existing  Federal  fishen.'  records  and 
databases.  NMFS  requires  vessels  to 
submit  catch  and  effort  logbooks  (vessel 
logbooks)  to  document  fishing  activities 
and  catch  by  species  within  72  hours  of 
each  landing.  The  logbook  database  will 
be  used  by  NMFS  to  determine  which 
vessels  participated  in  the  Hawaii 
pelagic  longline  fishen.'  during  the 
eligibility  period.  Logbook  submissions 
or  corrections  made  after  June  1.  2000, 
will  not  be  accepted  as  a  cure  for 
missing  or  erroneous  logbook 
submissions 

Based  on  logbooks,  a  total  of  118 
vessels  have  been  identified  by  NMFS 
as  submitting  logbooks  documenting  the 
harvest  of  PMUS  in  the  Hawaii-based 
longline  fishen.'  during  this  period. 
Therefore,  the  owners  of  these  118 
vessels  are  eligible  for  financial 
assistance  under  this  program. 

Financial  Assistance 

Using  the  vessel  logbook  data  base. 
N'MFS  conducted  an  analysis  to 
categorize  vessels  qualifying  for  the 
eligibility  period  as  either  "swordfish" 
or  "tuna"  fishing  vessels.  Vessel 
harvesting  activity  during  the  eligibility 
period  was  categorized  based  on  gear 
configurations  and  catch  composition. 
Fifteen  attributes  for  each  qualifying 
vessel  were  reviewed,  including  the 
number  of  hooks  per  float,  use  of  light 
sticks,  bait  employed,  set  time,  target 
species,  and  fish  kept.  A  copy  of  the 
analysis  is  available  from  the  PIAO 
Administrator  upon  request  at  the 
address  provided  (see  ADDRESSES). 
NMFS  will  allocate  financial  assistance 
to  owners  of  "swordfish"  vessels  at  a 
rate  of  two  times  that  of  ou-ners  of 
"tuna"  vessels. 

In  the  event  ownership  of  a  vessel 
qualif\'ing  for  financial  assistance 
changed  during  the  eligibility  period. 
NMFS  will  prorate  the  relief  available 
per  vessel  and  make  a  distribution  based 
on  the  number  of  days  of  ownership 
within  the  eligibility  period  by  each 


respective  owner.  To  address  any 
disputed  ownership  claims,  including 
claims  of  dual  or  multiple  vessel 
owners.  NMFS  will  request  and 
consider  information  from  the  parties 
disputing  ownership.  If  after 
submission  to  NMFS  and  review  of  the 
additional  information,  the  parties  reach 
agreement  on  ownership,  an  agreement 
signed  by  affected  parties  will  be 
submitted  to  NMFS  and  distribution 
will  be  based  on  that  agreement.  If 
agreement  cannot  be  reached.  NMFS 
will  make  a  determination  as  to  vessel 
ownership  during  the  eligibility  period 
on  the  sole  basis  of  official  vessel 
documentation  records,  including,  for 
US  Coast  Guard  documentation,  the 
date  of  filing, 

In  instances  of  dual  or  multiple 
ownership  interests,  distribution  will  be 
prorated  based  on  percentage  of 
ownership  interest.  Distributions  to 
corporations  will  be  to  the  corporation. 

On  September  21,  2001.  NMFS  sent  a 
letter  to  owners  of  permitted  vessels, 
identified  as  having  fished  (based  on 
logbook  data)  during  the  eligibility 
period  The  letters  asked  for 
confirmation  of  contact  and  permit 
information,  NMFS  then  attempted  to 
contact  non-responding  owners  of 
vessels  that  fished  under  a  Hawaii 
longline  permit  during  the  eligibility 
period  These  efforts  included  inquiries 
through  local  fishing  industry 
associations  and  the  announcement 
through  this  public  notice.  The  initial 
list  of  eligible  vessel  owners  will  be 
determined  by  NMFS  from  the  available 
vessel  logbook  and  permit  data,  and  the 
analysis  using  gear  configuration  and 
catch  composition.  NMFS  will  send  a 
letter  to  vessel  owners  indicating  NMFS' 
initial  decision  on  the  eligibility, 
categorization,  and  the  anticipated  level 
of  financial  assistance  within  30  days  of 
the  effective  date  of  this  document. 

Review  Process 

A  process  for  requesting  review  of 
claims  for  eligibility  under  the  DE,\P  is 
available  for  up  to  60  days  after  the 
effective  date  of  this  notice.  During  this 
review  period,  individuals  or  firms  that 
believe  they  owned  qualifying  vessels 
active  during  the  eligibility  period,  but 
that  have  not  been  contacted  by  NMFS 
for  address  confirmation,  or  disagree 
with  an  initial  determination  by  NMFS. 
may  contact  the  PIAO  Administrator 
(see  ADDRESSES)  to  document  eligibility 
(eg  .  ownership  of  a  qualifying  vessel 
during  the  eligibility  period,  or 
verification  of  a  vessels'  tuna  or 
swordfish  categorization).  Applicants 
pursuing  review  must  present  written 
vessel  logbook  documentation  thai  was 
filed  in  a  timely  manner  in  accordance 
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with  NMFS  regulations  or  USCG  or  state 
or  territorial  documents  to  support 
claims  of  eligibility.  All  relevant 
documentation  must  be  sent  via 
certified  mail  to  the  PIAO 
Administratox's  address  and  must  be 
postmarked  no  later  than  60  days  after 
the  effective  date  of  this  notice. 

Upon  receipt  of  a  request  for  review, 
NMFS  will  complete  a  technical  review 
of  the  informatKjn  to  determine 
eligibility  no  later  than  90  days  after  the 
date  of  effectiveness  of  this  notice.  If. 
after  review  and  consideration  of  the 
documentation  provided  during  this 
technical  review.  NMFS  verifies 
eligibility,  NMFS  will  send  a 
confirmation  letter  by  certified  mail  to 
the  owner  of  the  vessel  during  the 
eligibility  period,  and  NMFS  records 
will  be  adjusted  to  reflect  the  eligibility 
determination.  If,  after  technical  review, 
NMFS  is  not  able  to  verify  eligibility, 
NMFS  will  refer  the  claim  for  eligibility 
for  further  review 

A  final  determination  on  the 
eligibility  claim  will  be  made  by  the 
Assistant  Administrator  for  Fisheries, 
based  on  all  relevant  information 
provided  by  the  applicant  and  the 
determination  by  the  PIAO 
Administrator,  no  later  than  140  days 
after  the  effective  date  of  this  Notice, 
and  a  determination  letter  will  be  sent 
by  certified  mail  to  the  individual 
seeking  review  The  Assistant 
.administrator's  determination  is  the 
final  agencv  decision,  and  will  be 
incorporated  in  NMFS  records 

Other  Requirements  for  Financial 
Assistance 

An  owner  of  an  eligible  vessel  must 
be  certified  by  NMFS,  prior  to 
distribution  of  any  Federal  funds,  to 
ensure  that  the  recipient  does  not  have 
a  delinquent  Federal  debt.  If  anv  Federal 
debt  is  identified,  proof  of  pavment 
must  be  made  before  funds  will  be 
disbursed.  If  an  eligible  owner  has  been 
found  culpable  of  a  violation  of  Federal 
natural  resource  laws,  and  has 
outstanding  fines  or  penalties  due  and 
owing,  proof  of  payment  must  be  made 
before  funds  will  be  disbursed. 

NMFS  has  determined  that  funds,  if 
any.  remaining  after  direct  distribution 
to  eligible  vessels,  less  administrative 
cost,  may  be  used  by  NMFS  to  fund 
protected  species  work  shops  and  gear 
reconfiguration  workshops  for  the 
Hawaii-based  longline  fisherv.  NMFS 
has  determined  that  educational 
workshops  will  also  ameliorate  the 
economic  impacts  of  Federal  regulatory 
actions  on  the  fishery.  Further 
notification  of  these  programs,  if  anv. 
will  be  published  in  a  separate 
announcement 


DEAF  Implementation  Plan 

To  assist  fishermen  and  administer 
the  DEAP  in  a  rational  and  equitable 
manner.  NMFS  is  basing  eligibility  for 
financial  assistance  on  (1)  ownership  of 
a  vessel,  and  (2)  use  of  that  vessel  to 
harvest  PMUS,  during  a  designated 
eligibility  period.  Designation  of  the 
eligibility  period,  keyed  to  the  dates 
described  below,  facilitates 
identification  of  qualifying  vessels  and 
owners.  The  start  of  the  eligibility 
period,  fanuary  1,  1999,  is  the  beginning 
of  the  fishing  year  in  the  calendar  year 
that  unanticipated  litigation-driven, 
restrictive  management  adjustments 
were  first  implemented.  The  eligibility 
period  ends  November  29,  1999,  the 
first  business  Monday  after  the 
November  Order. 

Following  the  November  Order,  the 
Hawaii-based  longline  fishery  could  be 
reasonably  expected  to  anticipate 
restrictions  on  fishing  activity.  This 
eligibility  period  directs  financial 
assistance  to  owners  of  vessels  engaged 
in  harvesting  activity  under  a  Hawaii 
longline  limited  access  permit  in  the 
months  immediately  preceding  the 
November  Order.  NMFS  has  concluded 
that  this  period  of  eligibility  best  defines 
a  category'  of  owners  with  demonstrated 
investment  in  participation  in  the 
fishery.  Gearing  up  for  and  participating 
in  the  1999  fishing  year,  prior  to 
awareness  of  the  restrictions  imposed  by 
the  November  Order,  is  a  sign  of 
commitment  of  resources.  These  fishery 
participants  experienced  unanticipated 
and  serious  business  impairment  and 
disruption  as  a  result  of  the  November 
Order  and  subsequent  restrictive 
management  actions.  NMFS  recognizes 
that  operational  and  business  decisions 
of  owners  with  vessels  active  outside 
the  eligibility  period  may  have  been 
affected  by  the  litigation-driven 
management  actions,  and  has 
determined  that  the  financial  assistance 
under  this  program  is  best  focused  on 
owners  making  business  decisions  and 
actively  participating  in  the  fishery  in 
the  1999  fishing  year  through  November 
29,  1999. 

NMFS  has  concluded  that  restrictions 
imposed  on  the  fishery  have  had  larger 
operationl  impacts  on  vessels  targeting 
swordfish  than  on  vessels  targeting 
tunas.  Further,  swordfish  vessels  are 
anticipated  to  incur  additional  costs  of 
512,000  -  SI 5,000  for  outfitting  for 
conversion  to  deep-set  fishing  activity. 
In  response,  NMFS  is  apportioning  the 
assistance  among  eligible  vessels  to 
reflect  this  difference,  and  will  allocate 
financial  assistance  to  swordfish  vessels 
at  a  rate  of  two  times  that  of  tuna 
vessels.  To  facilitate  appropriate 


compensation  and  implement  the 
apportionment,  NMFS  is  categorizing 
vessels,  based  on  submitted  vessel 
logbooks,  as  "tuna"  or  "swordfish" 
vessels. 

Vessel  ownership  and  activity 
determinations  will  be  based  upon 
vessel  logbook  information,  permit 
information,  or  official  Coast  Guard, 
state,  or  territorial  documentation. 

Not  Eligible  for  DEAP 

Holding,  by  ownership  or  otherwise, 
of  a  Hawaii  longline  limited  access 
permit,  in  and  of  itself,  is  not  sufficient 
to  qualify'  for  financial  assistance  under 
the  DE.AP.  Similarly,  holding  by 
ownership  or  otherwise,  of  a  longline 
general  permit,  or  longline  general 
permit  for  a  vessel  registered  under  a 
Hawaii  longline  limited  access  permit 
used  solely  for  transhipment  of  Pacific 
pelagic  management  unit  species  that 
were  harvested  with  longline  gear,  in 
and  of  itself,  is  not  sufficient  to  qualify 
for  financial  assistance  under  the  DEAP. 

Classification 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  "Regulatory 
Planning  and  Review." 

Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

Because  notice  and  comment  are  not 
required  under  5  U,S,C.  553,  or  any 
other  law,  for  this  notice  relating  to 
public  property,  loans,  grants  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  regulatory 
flexibility  analysis  is  not  required  and 
has  not  been  prepared  for  this  notice. 

Executive  Order  13132  (Federalism) 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Catalog  of  Federal  Domestic  Assistance 

This  is  a  new  program  and  will  be 
added  to  the  Catalog  of  Federal 
Domestic  Assistance  #  11.452,  Unallied 
Industry  Projects. 

Authority:  Pub  L   106-554, 

Dated:  November  15,  2001. 

John  Oliver. 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Service. 

|FR  Doc.  01-29159  Filed  11-20-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 1501 D] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery- 
Management  Council  will  convene 
public  meetings. 

DATES:  The  meetings  will  be  held  on 
December  10-13.  2001. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Imperial  Palace  Hotel,  850 
Bavview  Avenue,  Biloxi,  MS  39530; 
telephone:  228-^36-3000 

Council  address:  Gulf  of  Mexico 
Fisherv  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fisherv  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

December  12 

8:30  a.m. -Convene. 

8:45  a.m.  -  9:15  a.m. -Appointment  of 
new  committee  members.  9:15  a.m.  -  12 
noon-Receive  public  testimony  on 
Dolphin/Washoo  Environmental  Impact 
Statement  (EIS)  and  Draft  Shrimp 
Amendment  10/Environmental 
Assessment  (EA). 

1:30  p.m.  -  2:30  p.m,-Receive  the 
report  of  the  Shrimp  Management 
Committee. 

2:30  p,m.  -  3:30  p.m.-Receive  the 
report  of  the  Mackerel  Management 
Committee. 

3:30  p.m.  -  4  p.m.-Receive  a  report  of 
the  Law  Enforcement  Committee. 

4  p.m.  -  5  p.m.-CLOSED  SESSION- 
Receive  a  report  of  the  Advisory  Panel 
(AP)  Selection  Committee. 

December  13 

8:30  a.m.  -  12  noon-Receive  a  report 
of  the  Reef  Fish  Management 
Committee. 

1:30  p.m.  -  3  p.m.-Continue  report  of 
the  Reef  Fish  Management  Committee. 

3  p.m.  -  3:15  p.m.-Receive  a  report  of 
the  Personnel  Committee. 

3:15  p.m.  -  3:30  p.m.-Receive  a  report 
of  the  Administrative  Policy  Committee. 

3:30  p,m,  -  3:45  p.m.-Receive  a  report 
of  the  Habitat  Protection  Committee. 


3:45  p.m  -  4  p.m.-Receive  a  report  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas 
Advisory  Committee. 

4  p.m.  -  4:15  p.m.-Receive  a  report  of 
the  South  Atlantic  Fishery  Management 
Council  Liaison. 

4:15  p.m.  -  4:30  p.m.-Receive 
Enforcement  Reports. 

4:30  p.m.  -  4:45  p.m.-Receive  the 
NMFS  Regional  Administrator's  Report. 

4:45  p.m.  -  5  p.m.-Receive  Director  s 
Reports. 

5  p  m.  -  5:15  p.m. -Other  Business. 

Committees 

December  10 

8:30  a.m.  -  9:30  a.m.-CLOSED 
SESSION-Convene  the  AP  Selection 
Committee  to  recommend  members  for 
an  Ad  Hoc  Essential  Fish  Habitat  (EFH)/ 
EIS  Review  Panel. 

9:30  a.m.  -  10:30  a.m. -Convene  the 
Personnel  Committee  to  consider 
revisions  to  the  personnel  section  of  the 
Administrative  Handbook. 

10:30  a.m.  -  11:30  am. -Convene  the 
Administrative  Policy  Committee  to 
consider  revisions  of  Statement  of 
Organization  Practices  and  Procedures 
(SOPPS). 

I  p.m.  -  5:30  p.m. -Convene  the  Reef 
Fish  Management  Committee  to  review 
a  consolidated  Draft  Reef  Fish 
Amendment  18  with  a  draft 
supplemental  environmental  impact 

i  statement  (DSEIS)  that  includes 
measures  to  further  encourage  grouper 
stocks  as  well  as  identification  of  EFH. 
habitat  areas  of  particular  concern 
(HAPCs),  and  gear  impacts  The 
Committee  may  develop  their 
recommendations  to  the  Council  and  to 
approve  public  hearing  locations.  The 
Committee  will  also  discuss  a  Fishery 
Management  Plan  (FMP)  review 
protocol.  The  full  Council  will  consider 
these  recommendations  on  Thursday 
morning.  Final  action  on  Reef  Fish 
Amendment  18  will  likely  be  taken  at 
the  March  11-15,  2002  Council  meeting 
in  Mobile.  AL.  Public  testimony  on  the 
amendment  and  DSEIS  is  scheduled 
before  the  Council  takes  final  action, 

December  1 1 

8  a.m.  - 11  a.m." Convene  the  Shrimp 
Management  Committee  to  review  Draft 
Amendment  10/EA  and  develop 
recommendations  to  the  full  Council  for 
final  action.  The  full  Council  will 
consider  these  recommendations  on 
Wednesday  afternoon.  The  Shrimp 
Committee  will  also  hear  a  report  on  the 
Gulf  and  South  Atlantic  Fisheries 
Foundations  Bycatch  and  Effort 
Monitoring  Program. 

II  a.m.  -  12  noon-Convene  the 
Habitat  Protection  Committee  to  hear 


recommendations  from  HaDitat 
Protection  APs  and  to  discuss  a 
proposed  Council  freshwater  inflow 
policy. 

1  p.m.  -  3  p.m.-Convene  the  Mackerel 
Management  Committee  to  make 
recommendations  regarding  approval  of 
the  Dolphin/Wahoo  EIS. 

3  p.m.  -  5;30  p.m.-Convene  the  Law 
Enforcement  Committee  to  to  receive 
progress  reports  on  the  2001  Operations 
Plan  and  Cooperative  Enforcement 
Agreements  and  to  consider  the  2002 
Operations  Plan. 

.■Mthtmgh  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  those  issues  may 
not  be  the  subject  of  formal  Council 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305  (cj  of  the 
Magnuson  Act.  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 
emergency. 

A  copv  of  the  Committee  schedule 
and  agenda  can  be  obtained  bv  calling 
(813)228-2815. 

Special  .Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
mterpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  bv  December  3, 
2001. 

Dated  November  16.  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fistienes.  Sational  Manne  Fishenes  Service. 
IFRDoc   01-29160  Filed  11-20-01;  8:45  ami 
B«JJNG  COM  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphertc 
Administratton 

p.D.  111301B] 

M(d-Attantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Manne  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  the  .Atlantic 
States  Marme  Fisheries  Commissions 
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Summer  Flounder,  Scup.  and  Black  Sea 
Bass  Industn-  Advisors  will  hold  a 
public  mooting. 

DATES:  The  meeting  will  be  held 
Wednesday.  December  5,  2001,  from  10 
a.m.  until  5  p.m. 

ADDRESSES:  This  moeting  will  be  held  af 
the  Holiday  Inn  BWI.  890  Elkridge 
Landing  Road.  Linthicum,  MD  21090. 
telephone  410-859-8400 

Council  addrpss:  Mid-Atlantic  Fisherv 
Management  Council.  Room  2115.  300 
S.  New  Street.  Dover.  DE  19904. 
Atlantic  States  Marine  Fisheries 
Commission.  1444  Eye  Street,  N\V.  6th 
Floor,  Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Furlong.  E.xecutive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone  302-674-2331,  ext. 
19.  lack  Dunnigan,  Executive  Director. 
Atlantic  States  Marine  Fisheries 
Cummissinn.  202-289-6400.  ext.  304. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  discuss  the 
2002  recreational  management  measures 
for  summer  flounder,  scup.  and  black 
sea  bass. 

.Mthough  non-emergency  issues  not 
contained  in  this  agenda  mav  come 
before  the  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  Section  305(c)  of  the 
Magnuson-Stevens  Fisher%' 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Councils  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
loanna  Davis  at  the  Mid-Atlantic 
Council  Office  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  November  15,  2001. 
Richard  W.  Surdi. 

.-{(  tint'  Dirtrtor.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
IFR  Dui    01-2'n61  Filed  11-20-01.  8:45  am) 

BtLUMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 1401 E] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  Committee,  Scientific 
and  Statistical  Committee  (SSC)  and 
Scallop  Oversight  Committee  in 
December.  2001  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  December  7-11,  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 

dates  and  times. 

ADDRESSES:  The  meetings  will  be  heid 
in  Wakefield  and  Boston.  MA.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
locations. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street.  Mill  2.  Newburvport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
1.  Howard.  Executive  Director,  New 
England  Fishery  Management  Council 
(978)  465-0492'. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Friday.  December  7.  2001.  9:30  a.m.  - 
Research  Steering  Committee  Meeting. 

Location:  Sheraton  Colonial,  One 
Audubon  Road,  Wakefield,  MA  01880: 
telephone:  (781)  245-9300. 

Tne  Council's  Research  Steering 
Committee  plans  to  review  its  roles  and 
responsibilities  with  respect  to  its 
relationship  to  the  Council  and  NMFS. 
Further  discussion  about  coordination 
of  previously  funded  projects  is 
scheduled.  The  committee  also  will 
review  the  impact  of  the  experimental/ 
exempted  fishing  permit  program  on 
collaborative  research;  and  if  time 
permits  there  will  be  a  discussion  of  a 
2002  Request  for  Proposals  relative  to 
the  Northeast  groundfish  resource. 

Friday.  December  7.  2001,  9:30  a.m.  - 
Scientific  and  Statistical  Committee 
Meeting. 

Location:  Holiday  Inn.  Boston  Logan 
Airport,  225  McClellan  Highway, 


Boston.  MA  02128;  telephone:  (617) 
569-5250. 

The  SSC  will  discuss  several  issues 
raised  with  respect  to  the  Consensus 
Summary  of  Assessments  of  the  33rd 
Northeast  Stock  Assessment  Workshop 
and  provide  guidance  to  the  Council. 
The  Stock  Assessment  Workshop 
estimated  biomass  reference  points 
associated  with  Maximum  Sustainable 
Yield  for  Gulf  of  Maine  cod.  using  an 
age  structured  model  and  assumptions 
about  the  relationship  between 
spawning  stock  and  recruitment.  The 
new  estimates  also  included  discards 
and  recreational  catch.  The  SSC  will 
consider  the  stock-recruitment 
relationship  used  by  the  Stock 
Assessment  Review  Committee  (SARC), 
the  contribution  of  several  factors  to  the 
large  change  in  the  biomass  target  and 
whether  a  biomass  target  based  on 
spawning  stock  biomass  (SSBmsv)  is 
more  robust.  The  SSC  also  will  consider 
the  basis  for  the  SARC's  determination 
that  the  stock  was  overfished  and  that 
overfishing  was  occurring.  Finally  the 
SSC  will  consider  (1)  whether  the 
assessment  included  all  sources  of 
significant  catch  to  estimate  mortality 
and  stock  size;  (2)  what  was  the 
contribution  of  discards  and 
recreational  catch;  (3)  were  there 
sufficient  reasons  for  not  estimating 
these  sources  of  mortality.  With  respect 
to  the  redfish  assessment  the  SSC  will 
V.  consider  whether  there  is  sufficient 
rationale  for  using  mortality  threshold 
more  conservative  than  FO.l  and 
whether  adopting  a  new  proxy  for  Fmsv 
implies  a  new  Bmsy  proxy.  With  respect 
to  the  white  hake  arssessment.  the  SSC 
will  consider  whether  trends  in 
abundance  and  exploitation  of  fish 
larger  than  60  cm  adequately 
characterize  the  stock  condition, 
whether  the  assessment  accounted  for 
sources  of  removals  other  than  fi.'  hing. 
and  why  the  abundance  of  fish  less  than 
60  cm  increased,  while  the  abundance 
of  fish  greater  than  60  cm  decreased 
over  the  assessment. 

Monday,  December  10.  2001  at  9:30 
a.m.  and  Tuesday.  December  11,  2001  at 
8:30  a.m.-  Scallop  Oversight  Committee 
Meeting. 

Location:  Holidav  Inn.  Boston  Logan 
Airport.  225  McClellan  Highway, 
Boston.  MA  02128;  telephone:  (617) 
569-5250. 

The  Oversight  Committee  will 
continue  development  of  management 
alternatives  for  Draft  Amendment  10  to 
the  Sea  Scallop  Fishery  Management 
Plan  (FMP).  The  committee  discussion 
will  focus  on  measures  (bvcatch  Total 
Allowable  Catch  (TACs).  gear 
modifications,  etc.)  to  reduce  bycatch 
and  habitat  impacts,  a  potential  bag  tag 
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system  to  monitor  landings,  measures  to 
manage  scallop  fishing  by  vessels  with 
General  Category  permits,  a  12-day 
maximum  trip  length  proposal,  a 
minimum  120-day  allocation  principal, 
restrictions  on  future  use  of  unused  day- 
at-sea  allocations  and  Confirmation  of 
Permit  Histories,  and  hardship 
exemptions  for  carrying  forward  day-at- 
sea  allocations.  The  Oversight 
Committee  will  also  hold  a  closed 
session  to  review  Advisory  Committee 
applications  and  recommend 
appointments  to  new  terms.  Other 
issues  and  measures  associated  with 
Amendment  10  may  also  be  developed. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act.  provided  the  public  has  been 
notified  of  the  Councils  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  ].  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  November  15.  2001 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
[FRDoc.  01-29162  Filed  11-20-01;  8:45  am) 

BtLUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 0201  A] 

Marine  Mammals;  File  No.  774-1649-00 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  8604 
La  JoUa  Shores  Drive,  La  Jolla, 
California  92038  (Principal  Investigator: 
Rennie  Holt,  Ph.D.)  has  been  issued  a 
permit  to  take  Antarctic  pirmipeds  for 
purposes  of  scientific  research. 


ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highwav.  Room  13705. 
Silver  Spring.  MD  20910;  phone  (301) 
713-2289;  fax  (301)  713-0376; and 

Southwest  Region.  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200.  Long  Beach. 
CA  90802-1213;  phone  (562)  980-4001; 
fax  (562)  980-4018; 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Tammv  Adams  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  .\ugust 
22,  2001.  notice  was  published  in  the 
Federal  Register  (66  FR  44120)  that  a 
request  for  a  scientific  research  permit 
to  take  Antarctic  pinnipeds  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq).  and 
the  Regulations  Govermng  the  Takmg 
and  Importing  of  Marine  Mammals  (50 
CFRpart  216). 

Da'ed:  November  14.  2001. 
.\nn  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc    01-29163  Filed  11-20-01;  8:45  am) 

BILUNG  CODE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  af>d  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Czech  Republic 

November  16,  2001 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 


openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.go\ 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Czech  Republic  and  exported  during 
the  period  January  1.  2002  through 
December  31.  2002  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 

the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000i 
Information  regarding  the  availabilitv  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

0.  N4ichael  Hutchinson. 

.Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Novemt»er  16.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended;  and  the 
Uruguay  Round  .\greement  on  Textiles  and 
Clothing  I.ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2002.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  woo!  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  the  Czech  Republic  and 
exported  dunng  the  twelve-month  period 
beginning  on  January  1.  2002  and  extending 
through  December  31.  2002.  m  excess  of  the 
following  limits: 


Category 


Restraint  limit 


410 

433 
435 
443 
624 


1 .701 ,501  square  me- 
ters 

6.682  ckDzen 

4.396  dozen 

81 ,462  numtjers 

3,111.021  square  me- 
ters 
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The  limits  sel  forth  above  are  subject  to 
ddjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  .Monitoring  Bodv. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicablt'  category  limits  for  that  year  (see 
directive  dated  October  26,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  hmits  set 
forth  in  this  directive, 

in  carrying  out  the  above  directions,  the 
taimmissioner  of  t^ustoms  should  construe 
entry  into  the  1  nited  States  for  consumption 
to  include  entry  for  consumption  into  the 
t^ominonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C,  55;)(a)(l) 

Sincerely. 
D,  Michael  Hutchinson. 
.^(  ting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
(FR  Doc  01-29141  Filed  11-20-01;  8:45  am] 

leaStLLING  CODE  3510-Ofl-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

November  14,  2001 

AGENCY:  Committpp  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  dirertive  to  the 

(Commissioner  of  Customs  establishing 

limits  and  guaranteed  access 


EFFECTIVE  DATE:  January  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Offif;e  of  Textiles  and 
Apparel,  r  S,  Department  of  Commerce, 
(202)  482-4212   For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  hoards  of  (jach  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www. customs  ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  th(!  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa  ita  docgov 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 

.\cl  of  l<),-)fi.  as  amended  (7  U,S,C,  1854); 
Kxcfutive  Order  11651  of  March  3,  1972,  as 

.iintTidcd, 


The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the 
period  January'  1,  2002  through 
December  31,  2002  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC), 

These  specific  limits  and  guaranteed 
access  levels  db  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000.    . 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits  and  guaranteed  access 
levels. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000), 
Information  regarding  the  availability  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  .Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

D.  Michael  Hutchinson 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  14,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2002,  entry  into  the 
United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month period  beginning  on  lanuary  1,  2002 
and  extending  through  December  31,  2002,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Restraint  limit 


Category 

Restraint  limit 

347/348/647/ 

3,152.180  dozen  of  which 

648, 

not  more  than  1 ,665.300 

dozen  shall  be  m  Cat- 

egones  647/648 

351/651   

1  578  627  dozen 

433  

23,252  dozen 

442  

78.942  dozen 

443  

144.426  numbers. 

444 
448 
633 


78,942  numbers, 
40.668  dozen 
193.214  dozen. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
.^TC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  categorv  limits  for  that  year  (see 
directive  dated  November  28,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive, 

.Mso  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3.  1998),  effective 
on  lanuary  1.  2002.  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
the  Dominican  Republic  from  fabric  formed 
and  cut  in  the  I'nited  .States  and  re-exported 
to  the  I'nited  States  from  the  Dominican 
Republic  during  the  period  January  1,  2002 
through  December  31.  2002: 


Category 

Guaranteed  access  level 

338/638  

1,150  000  dozen 

339/639  

1,150,000  dozen. 

340/640  

1,000  000  dozen. 

342,642    

1,000,000  dozen. 

347/348/647/ 

8,050,000  dozen. 

648 

351/651 

1  000  000  dozen 

433  

21 .000  dozen 

442  

65,000  dozen 

443  

50,000  numbers 

444  

30,000  numbers. 

448  

40,000  dozen 

633  

60.000  dozen 

338/638  1,279.144  dozen 

339/639  1  522  179  dozen 

340/640  1,316,808  dozen, 

342/642  926  668  dozen 


.\ny  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  c:ertification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  Kebruarv  25.  1987  (52  FR  6595), 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  the  Dominican  Republic 
authorizes  the  entry  and  any  charges  to  the 
appropriate  specifi(,  limits,  .\n\  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
(juota-free  entrv  under  the  Trade  and 
Development  ,-\ct  of  2000, 

In  carrying  out  the  above  directions,  the 
(Commissioner  of  Customs  should  construe 
entry  into  the  llnited  States  for  consumption 
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to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Dot, 01-2901  3  Filed  11-20-01:  8:45  am] 

BILLING  CODE  3510-On-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

Novfmber  if),  2001 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

an  import  limit  and  guaranteed  access 

level. 

EFFECTIVE  DATE: 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U,S,  Department  of  Commerce. 
(202J  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:/,' 
www.customsustreasgov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 

amended 

The  import  restraint  limit  and 
Guaranteed  Access  Level  (GAL)  for 
textile  products  in  Categories  340640, 
produced  or  manufactured  in  El 
Salvador  and  exported  during  the 
period  January'  1.  2002  through 
December  31.  2002  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 


the  limit  and  guaranteed  access  level  for 

2002, 

This  specific  limit  and  guaranteed 
access  level  do  not  apply  to  goods  that 
qualify-  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FT?  82328, 
published  on  December  28.  2000), 
Information  regarding  the  avaiiabiiitv  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  .Access  Program  are  available  in 
Federal  Register  notice  63  FR  164  74, 
published  nn  -April  .i.  1998, 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  16,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasun',  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  thr 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2002,  entry  into  the 
United  Stales  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
lanuary  1,  2002  and  extending  through 
December  31,  2002.  in  excess  of  1.653.201 
dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textilas  Monitoring  Body, 

Products  in  Categories  340/640  exported 
during  2001  shall  be  charged  to  the 
applicable  category'  limit  for  that  year  (see 
directive  dated  November  28.  2000}  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

Also  pursuant  to  the  ATC.  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  effective 
on  lanuary  1,  2002,  a  guaranteed  access  level 
of  1.000.000  dozen  is  being  established  for 
properly  certified  textile  products  in 
Categories  340/640  assembled  in  El  Salvador 
from  fabric  formed  and  cut  in  the  United 
States  which  are  re-exported  to  the  United 
States  from  El  Salvador  during  the  period 
beginning  on  lanuary  1.  2002  and  extending 
through  December  31.  2002. 


Any  shipment  for  entry  under  the  Special 
.\ccess  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  6,  1995  (60  FR  2740),  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  El  .Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

This  specific  limit  and  guaranteed  access 
level  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  .^ct  of  2000, 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 
FR  D  H    (M-2'~tl42  Filed  11-20-01:  8:45  ami 

BILUNG  coot.  3S10-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Fiji 

November  14.  2001, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit, 

EFFECTIVE  DATE:  fanuarv  1    2002 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
.•\rnold   Internatinndl  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
wyvw.customs.uslreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  .Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  .See  tioii  n.>-*  oi  liie  .Agricultural 
Ai  t  lit  lM5t5.  as  amended  (7  U,S.C.  1854); 
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Exec^utive  Order  11651  of  March  3.  1972.  as 
amended 

The  import  restraint  limit  for  textile 
products,  produced  or  manufactured  in 
Fiji  and  exported  during  the  period 
January  1,  2002  through  December  31, 
2002  is  based  on  a  limit  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  the  2002  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  PR  82328, 
published  on  December  28,  2000). 
Information  regarding  the  availabilitv  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  14.  2001 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  .^grit  uitural  Act  of  1956,  as 
amended  (7  T  S  C-  1854):  Executive  Order 
1  lfi51  trf  Marth  ,f,  1972.  as  amended:  and  the 
L  ruguay  Round  .Agreement  on  Textiles  and 
Clothing  (.MC).  you  are  directed  to  prohibit, 
effective  on  [anuary  1.  2002,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  m  Categories  338/339/638/639, 
produi  cd  or  manufactured  in  Fiji  and 
exported  during  the  twelve-month  period 
beginning  on  lanuarv  1,  2002  and  extending 
through  Ue<  ember  \\ .  2002.  in  excess  of 
1,8B5.025  dozen  of  which  not  more  than 
1.570,857  dozen  shall  be  in  Categories  338- 
S/.139-S/638-S/B,J9-S  ' 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 


'  (■.alPsor\  338-.S:  onlv  MTS  niimlwrs 
bI03  22  OO.'iO,  hlOS  10  0010.  6105  10  0030. 

6105  »0. 8010.  hlU«  10.0027.  6110  20,1025. 
5110  20.2040.  6110  20  2065.  6110  90.9068, 
6112.11  0030  and  61  U  20  0005.  C',ategory  339- ,S: 
only  HTS  numbers  6104  22  0060.  6104  29.2049. 

6106  100010.  6106  10  0030.  6106  90  2510. 
6106  90.3010.  6109  10  0070.  6110  20  1030. 
61 10.20  2045.  6110  20  2075.  61 10.90  9070. 
6112  11.0040.  6114  20  0010  and  6117.90.9020; 
Category  638-S  all  HTS  numbers  in  Categon  638 
except  6109  90  1007.  6109.90.1009.  6109.90.1013 
and  6109  90  1025:  Ciitegory  639-S:  all  HTS 
numbers  in  Category  639  except  6109.90.1050, 
6109.90.1060.  6109  90.1065  and  6109.90.1070. 


Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  November  15.  2000)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  faLs  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  01-29014  Filed  11-20-01;  8:45  am] 

BILLING  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  l-lungary 

November  ih.  2001 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits, 

EFFECTIVE  DATE:  Ianuar\'  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  informaUon  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-58.50,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMEhffARY  INFORMATION: 

■'Vuthority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  1 1651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Hungary  and  exported  during  the  period 
January  1,  2002  through  December  31. 
2002  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  pursuant 


to  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2002  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 
Information  regarding  the  availability  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  16,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasun'.  Washington.  DC 
20229 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
1 'ruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  [anuary  1    2002.  entry  into  the 
L'nited  States  for  c:onsumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hungarv  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1 .  2002  and  extending 
through  December  .31.  2002.  in  excess  of  the 
following  levels  of  restraint: 


Category 

— 

Twelve-month  restraint 
limit 

351/651  

390.757  dozen 

410 

1,000.959  square  me- 

ters 

433  

18.982  dozen 

434  

16.106  dozen 

435 

27.839  dozen. 

443  

178,315  numbers 

444  

57.522  numbers. 

448  

24.603  dozen 

604  

1.934.031  kilograms. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  27.  2000)  to  the 
extent  of  any  unfilled  balani  es.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
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entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-29143  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  3S10-On-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Kuwait 

November  14,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  January  1.  2002. 

FOR  FURTHER  INFORH«ATK)N  CONTACT:  Roy 

Unger.  International  Trade  Specialist. 
Officp  of  Textiles  and  .Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  pnsted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://ww\v. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc. gov 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  193b.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972.  as 
amended 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Kuwait  and  exported  during  the  period 
Januar\-  1.  2002  through  December  31. 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (.'KTC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2002  period.  The  2002 
level  for  Category  361  is  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

D,  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
.Agreements 

November  14.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972,  as  ^mended:  and  the 
Uruguay  Round  .Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2002.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  coHon  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kuwait  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1.  2002  and  extending 
through  December  31,  2002,  in  excess  of  the 
following  levels  of  restraint:- 


raionrvrv/              Twelve-mooth  restraint 
oaiegory                            ^^^^ 

340/640 '  400  776  dozen 

341/641  220  427  dozen 

361  I  -0- 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  27.  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  .Agreements. 
|FR  Doc  0-1-29015  Filed  11-20-01:  8:45  am) 

BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Laos 

November  14,  2001. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  Ianudr\  V  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
bocirds  of  each  Customs  port,  call  (202) 
927-58.S0.  or  refer  to  the  U.S  Customs 
website  at  http;//www. customs  gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  .Apparel  website  at  http:// 
otexa.ita.doc.gov 

SUPPLEMENTARY  INFORMATION: 

.Authority:  .Section  204  ot  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854L 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  Bilateral  Textile  Agreement  of 
June  23.  2000  between  the  Governments 
of  the  United  States  and  the  Lao 
People's  Democratic  Republic. 
establishes  a  limit  for  Categories  340/ 
640  for  the  period  lanuary  1.  2002 
through  December  31.  2002. 

in  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limit  for  Categories  340/640. 

This  limit  may  be  revised  if  Laos 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Laos. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORREI^TION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  l'nited  States  (see 
Federal  Register  notice  65  FR  82328, 
pubiistu'd  (.n  December  28,  2000). 
Information  regarding  the  2002 
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CORRELATION  will  be  published  m  the 
Federal  Register  at  a  later  date. 

D.  Michael  Hutchinson. 

■\rting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

C:ommittee  for  the  Implementation  of  Textile 
Agreements 

November  14.  2001. 

Ciommissioner  of  Cu.stoms, 
Deportment  of  the  Treasury,  Washington,  DC 
J()229. 

Dear  Commissioner:  Pursuant  to  Section 
204  of  the  .Agricultural  Act  of  1956,  as 
amended  17  CSC.  1854);  Executive  Order 
1 16.51  of  March  3,  1972,  as  amended;  and  the 
Bil.itpral  Textile  Agreement  of  June  23.  2000 
between  the  Governments  of  the  United 
States  and  the  Lao  People's  Democratic 
Republic,  you  are  directed  tn  prohibit, 
effective  on  January  1.  2002.  entry  into  the 
Initfd  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640.  produced  or 
manufactured  in  Laos  and  exported  during 
the  twelve-month  period  beginning  on 
lanuary  1.  2002  and  extending  through 
December  31.  2002,  in  excess  of  193,917 
dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 


United  States  and  the  Lao  People's 
Democratic  Republic. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  November  14,  2000)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

This  limit  may  be  revised  if  Laos  becomes 
a  member  of  the  World  Trade  Organization 
(WTO)  and  the  Unite'd  States  applies  the 
WTO  agreement  to  Laos. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  D"'    oi-2qni6  Filed  11-20-01;  8:45  am] 

BILLING  COOE  3510-OH-S 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-10] 

36(bH1)  Arms  Sales  Notification 

agency:  Department  of  Defense.  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 

publishing  the  unclassified  text  of  a 
section  36fbUl)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub  L 
104-164  dated  July  21.  1996 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM.  1703)  604- 
6575. 

The  following  is  a  copy  (jf  a  letter  tn 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  02-10  with 
attached  transmittal  and  policy 
justification. 

Dated:  November  14.  ::001 
I..M.  Bynum, 

.■Mternate  OSD  Federal  Register  Liaison 

Offnrr.  Department  of  Defense. 

BILLING  COOe  5001 -08-M 
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DEFENSE  SECURITY  COOPERATION  AGENC'^ 


WAS^^'NGTON  DC  203:*-2eoc 


6  No\  ember  2001 


In  repl>  refer  lo: 
1-01/012573 


The  Honorable  J.  Dennis  Hasten 
Speaker  of  the  House  of 
Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  02-10.  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Egypt 

for  defense  articles  and  services  estimated  to  cost  $77  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerelv. 


K^e — <—  (a-^*--^-"^ 


TOME  H.  WALTERS,  JR 
LIEUTENANT  GENERAL,  USAF 
DIRECTOR 
Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


Attachments 
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Transmittal  No.  02-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arnrs  Export  Control  Act 


(i)         Prospective  Purchaser:  Egypt 

(II)         Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL  I 


$  U  million 
$  77  million 
$  77  million 


(ill)         Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  Overhaul/refurbishment  of  201  M109A2/A3 
155mm  self-propelled  howitzers,  communication  equipment,  spare  and  repair 
parts,  publications  and  technical  data.  U.S.  Government  and  contractor 
engineering  and  logistics  personnel  services,  and  other  related  elements  of 
logistics  support. 

(iv)         Military  Department:   Army  (I T'N) 

I 

( v»         Prior  Related  Cases,  if  anv:  EMS  case  UTM  -  $46  million  -  lOJulOO 

(vi)         Sales  Commission.  Fee,  etc.,  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)         Sensitivity  of  Technolog\  ( Dntained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

I 

tviii)         Date  Report  Delivered  to  Congress: 


as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act, 
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POLICY  .TUSTIFICATION 

Egypt  -  Overhaul/Refurbishment  of  M109A2/A3  155mm  Self-propelled  Howitzers 

The  Government  of  Egypt  has  requested  a  possible  overhaul/refurbishment  of  201 
M109A2/A3  155mm  self-propelled  hoy^itzers.  communication  equipment,  spare  and  repair 
parts,  publications  and  technical  data,  U.S.  Government  and  contractor  engineering  and 
logistics  personnel  services,  and  other  related  elements  of  logistics  support.  The  estimated  cost 
is  $77  million. 

This  proposed  sale  yyill  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Egypt  will  use  these  howitzers  to  replace  aging  Soviet  towed  artillery  and  to  complement  the 
modernization  of  the  M1A1/M60A3  divisions.  The  refurbishing  of  the  equipment  is  necessary 
because  they  are  not  operational.  Egypt  will  have  no  difficulty  absorbing  these  howitzers  into 
its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  United  Defense,  LP  of  York.  Pennsyhania.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  fwe  U.S.  Government  and 
contractor  representatives  for  one-week  intervals  five  trips  for  program  management  and 
technical  review. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


(FR  Doc.  01-29006  Filed  1 1-20-01;  8:45  am) 

BILLING  CODE  500'  -08^ C 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0039] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Descriptive 
Literature 

AGENCIES:  Department  of  Defence  iDODj. 
General  Services  Administration  (GSA). 
and  National  Ai^ronautics  and  Space 
Administration  (NASA;, 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  I'nderlhe  provisions  of  the 
Paperwork  Reduction  Act  of  1995  i.44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  appro\e 


an  extension  of  a  currently  approved 

information  collection  requirement 
concerning  descriptive  literature.  The 
clearance  currently  expires  March  31. 
2002. 

Public  comments  are  particularlv 
invited  on:  Whether  this  collection  of 
information  is  necessan.'  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
informatinn  is  ai  c  urate,  and  based  on 
\alid  ri'-sunipti-ins  and  methodology; 
udvs  ti'  enhance  the  quality,  uti!it\  ,  and 
!.  laritv  lii  the  information  to  be 
(  o!ie(  ted,  and  •.sa\  •-  \n  v\  hich  we  can 
minimize  the  burden  nf  the  fi>lle(-tir.ri  ,.i 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriat'' 
technological  collection  techniques  or 
other  forms  of  information  technologv, 
DATES:  Submit  comments  nn  or  before 
lanuan  22.  2002 

ADDRESSES:  Submit  {  omments  regardme 
this  burden  estimate  or  anv  other  aspect 
of  this  collection  of  information, 
including  suggestions  f(rr  redu(  ini;  thi,- 
burden  to:  FAR  Desk  Officer,  OMB 
Room  im02.  NEOB.  Washington,  DC, 


20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (M\T).  1800  F  Streets.  NVV, 
Room  4035.  Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeSteianu.  .Ai.qai.Mtiun  Policy 
Division.  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Descriptive  literature  means 
information  which  shows  the 
characteristics  or  construction  of  a 

product  or  explains  it'^  nppration.  It  is 
furnished  by  bidder^-  a-  ,-.  ;  ,ir  of  their 
bids  to  describe  t.h'   pr   ,i.i,  *-    .ffered. 
Bidder^  are  not  required  ;>;  turnish 
(ie^criptne  literature  unless  the 
!  nntractine  office  needs  it  to  determine 
before  award  \n  hether  the  products 
I  tfco'ii  nit'ot  thi'  specification  and  to 
I'staiMj^ti  >'\a(  tl\  what  the  hiddet 
p,rnpii-,.'^  '..  :;jr:ii--ti 

B.  Annual  Reporting  Burden 

Rt'spondents:  2.503. 
Hf'sponses  Per  Respondent:  3. 
Annual  Responses:  7.509. 
Hours  PtT  Response:  .167. 
Total  Burden  Hours:  1.254. 
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Obtaining  LopiPi  of  Proposals: 
Requestor  may  obtain  a  copy  of  the 
[iroposal  from  the  General  Services 
.administration.  FAR  Secretariat  (MVP), 
1800  F  Street.  N\V.  Room  4035. 
Washington,  DC  20405,  telephone  (202) 
501-1755.  Please  cite  OMB  Control  No. 
9000-0039,  Descriptive  Literature,  in  all 
correspondence. 

n.itHiJ    November  7.  2001. 
.\l  Malera, 

DiKctor.  Acquisition  Policy  Division. 
IFR  no(    (11-2^120  Filed  11-20-01;  8:45  am] 

BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0004] 

Federal  Acquisition  Regulation: 
Proposed  Collection;  Architect- 
Engineer  and  Related  Services 
Questionnaire  (SF  254) 

AGENCIES:  Department  of  Defense  (DoD). 
General  Ser\'ices  Administration  (GSA). 
and  National  .Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
c  omments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0004). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
.Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Architect-Engineer  and 
Related  Services  Questionnaire  (SF 
254)  The  clearance  rurrentlv  expires  on 
March  31,  2002 

Public  cnmmpnts  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  nf  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 


DATES:  Submit  comments  on  or  before 
lanuary  22.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB, 
Room  10102.  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (M\T),  1800  F  Street,  N\V, 
Room  4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis.  Acquisition  Policy 
Division.  GSA  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  254  is  used  by  all 
Executive  agencies  to  obtain  uniform 
information  about  a  firm's  experience  in 
architect-engineering  (A-E)  projects. 
The  form  is  submitted  annually  as 
required  by  40  U.S.C,  541-544  by  firms 
wishing  to  be  considered  for 
Government  A-E  contracts.  The 
information  obtained  on  this  form  is 
used  to  determine  if  a  firm  should  be 
solicited  for  A-E  projects. 

B.  Annual  Reporting  Burden 

Respondents:  5,000. 

Responses  Per  Respondent:  7. 

Total  Responses:  35,000. 

Hours  Per  Response:  1. 

Total  Burden  Hours:  35,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035,  1800  F  Street.  NW. 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0004,  Architect-Engineer  and 
Related  Services  Questionnaire  (SF 
254),  in  all  correspondence. 

Dated:  .November  7,  2001. 
Al  Matera, 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Dor  01-29123  Filed  11-20-01:  8:45  am) 

8ILUNG  COOE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0043] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Delivery 
Schedules 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
exi.sfing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  delivery  schedules.  The 
clearance  currently  expires  on  March 
31.2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
January  22,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB.  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street.  NWV, 
Room  4035.  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  time  of  delivery  or  performance 
is  an  essential  contract  element  and 
must  be  clearly  stated  in  solicitations 
and  contracts.  The  contracting  officer 
may  set  forth  a  required  delivery 
schedule  or  may  allow  an  offeror  to 
propose  an  alternate  delivery  schedule. 
The  information  is  needed  to  assure 
supplies  or  services  are  obtained  in  a 
timely  manner. 

B.  Annual  Reporting  Burden 

Respondents:  3,440. 
Responses  Per  Respondent:  5. 
Total  Responses:  17,200. 
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Hours  Per  Response:  .167. 

Total  Burden  Hours:  2,872. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposil  from  the  General  Ser\'ices 
Administration.  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501-4755  Please  cite  OMB  Control  No. 
9000-0043.  Delivery  Schedules,  in  all 
correspondence. 

Dated:  November  7.  2001. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc  01-29124  Filed  11-20-01;  8:45  am] 

BILUNG  COOE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0065] 

Federal  AcquisKion  Regulation; 
Proposed  Collection;  Overtime 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0065). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extensiofi  of  a  currently  approved 
information  collection  requirement 
concerning  overtime.  The  clearance 
currently  expires  on  March  31.  2002. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessar\"  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodologv; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  tliose  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
January  22,  2002. 


ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB.  Washington,  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (M\T).  1800  F  Streets,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  .Acquisition  Policy 
Division,  GSA  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  solicitations  normally  do  not 
specify  delivery  schedules  that  will 
require  overtime  at  the  Government  s 
expense.  However,  when  overtime  is 
required  under  a  contract  and  it  exceeds 
the  dollar  ceiling  established  during 
negotiations,  the  contractor  must 
request  approval  from  the  contracting 
officer  for  overtime.  With  the  request, 
the  contractor  must  provide  information 
regarding  the  need  for  overtime. 

B.  Annual  Reporting  Burden 

Respondents:  1,270. 

Responses  Per  Respondent:  1. 

Total  Responses:  1.270. 

Hours  Per  Response:  .25. 

Total  Burden  Hours:  318. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  F.^R  Secretariat  (M\T). 
Room  4035.  1800  F  Street.  N'W.. 
Washington.  DC  20405.  telephone  (202) 
501^755  Please  cite  OMB  Control  No. 
9000-0065.  Overtime,  in  all 
correspondence. 

Dated:  November  7,  2001. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 

IFR  Dot    01-29125  Filed  11-20-01.  8:45  am] 

BtLUMG  COOE  682&-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0048] 

Federal  Acquisition  Regulation; 
Proposed  Collectk>n:  Auttiorized 
Negotiators 

AGENaES:  Department  of  Defense  (DoD), 
General  Ser\'ices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0048). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FARi 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  authorized  negotiators.  The 
clearance  currentiv  expires  on  March 
31.2002 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessarv  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 

lanuarv  22.  2002 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 

of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  F.\R  Desk  Officer.  OMB. 
Room  10102.  NEOB.  Washington,  DC 
20503.  and  a  copy  to  the  General 
Ser\'ices  .Administration.  FAR 
Secretariat  (M\'Pj.  1800  F  Streets,  NW.. 
Room  4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano.  .Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  offering  supplies  or  serx'ices  to 
the  Government  under  negotiated 
solicitations  must  provide  the  names, 
titles,  and  telephone  numbers  of 
authorized  negotiators  to  assure  that 
discussions  are  held  with  authorized 
individuals  The  inft>rmation  collected 
is  referred  to  before  contract 
negotiations  and  it  becomes  part  of  the 
official  contract  file. 

B.  Annual  Reporting  Burden 

Htf-pondents   61,875 
Responses  Per  Respondent:  8. 
Total  Responses:  495,000. 
Hours  Per  Response:  .01 7. 
Total  Burden  Hours:  8,415. 
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Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  F-'AR  Secretariat  (MVP), 
Room  4035.  IHOO  F  Street,  NVV.. 
Washington.  DC  20405.  telephone  (202) 
501-4755  Please  cite  0MB  Control  No. 
W00-n048.  .\iithurized  Negotiators,  in 
all  correspondence. 

Dated:  November  7.  2001. 
W  Malera, 

Din'i!nr  Acquisition  Policy  Division. 

IFR  [).i,    01-29126  Filed  11-20-01;  8:45  am] 

BILLING  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0047] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Place  of 
Performance 

AGENCIES:  Department  ofDefen.se  (DoD). 
General  Services  Administration  (GSA). 
and  National  .Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  c:learance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  place  of  performance.  The 
clearance  currently  expires  on  March 
31.2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  funf;tions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  ac:curate.  and  based  on 
valid  assumptions  and  methodologv: 
vvavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
(dl lee  ted.  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
lt?c:hnological  i ollection  techniques  or 
other  forms  of  information  technology 
DATES:  Submit  comments  on  or  before 
lanuarv  22.  2002. 


ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102.  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street,  NW. 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  information  relative  to  the  place 
of  performance  and  owner  of  plant  or 
facility,  if  other  than  the  prospective 
contractor,  is  a  basic  requirement  when 
contracting  for  supplies  or  services 
(including  construction).  This 
information  is  instrumental  in 
determining  bidder  responsibility, 
responsiveness,  and  price 
reasonableness,  A  prospective 
contractor  must  affirmatively 
demonstrate  its  responsibility.  Hence, 
the  Government  must  be  apprised  of 
this  information  prior  to  award.  The 
contracting  officer  must  know  the  place 
of  performance  and  the  owner  of  the 
plant  or  facility  to  (1)  Determine  bidder 
responsibility;  (2)  determine  price 
reasonableness;  (3)  conduct  plant  or 
source  inspections;  and  (4)  determine 
whether  the  prospective  contractor  is  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  ebgibility  for  awards  and  to 
assure  proper  preparation  of  the 
contract. 

B.  Annual  Reporting  Burden 

Respondents:  79.397. 
Responses  Per  Respondent:  14. 
Total  Responses:  1,111 ,558. 
Hours  Per  Response:  .07. 
Total  Burden  Hours:  77,810. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
.Administration.  FAR  Secretariat  (MVP), 
Room  4035,  1800  F  Street,  N\V, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0047,  Place  of  Performance,  in  all 
correspondence. 

Dated:' November  7.  2001. 
Al  Malera, 

Director,  Acquisition  Policy  Division. 

IFR  Doc:.  01-20127  Filed  11-20-01;  8:45  am] 

BILLING  CODE  6820-EP-P) 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board;  Meeting 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meeting: 


SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
27-28.  2002;  May  15-16.  2002;  and 
October  23-24.  2002.  at  the  Pentagon, 
Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  advise  the  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Acquisition,  Technology  &  Logistics  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings,  the  Defense  Science  Board 
will  discuss  interim  findings  and 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  posture  and  homeland 
security. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
these  meeting  will  be  closed  to  the 
public. 

\UU'(\.  November  14.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 

IFR  Doc.  01-29007  Filed  1  l-20-?)l;  8:45  am] 

BILLING  CODE  5001 -OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  DoD. 

ACTION:  Notice  to  alter  systems  of 
records. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  alter  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 

DATES:  The  changes  will  be  effective  on 
December  21,  2001  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 


ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Management  Section,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  601-4725, 
xl24. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  14,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  1 
to  OMB  Circular  No.  A-130.  Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
Februarv  8,  1996  (February  20,  1996,  61 
FR  6427'). 

Dated:  November  14,  2001 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA  07 

SYSTEM  NAME: 

Defense  Medical  Information  System 
(DMIS)  (September  21.  1999.  64  FR 
51101). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Military  Health  Information  System* 


CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with 

'Uniformed  services  medical 
beneficiaries  enrolled  in  the  Defense 
Enrollment  Eligibility  Reporting  System 
(DEERS)  who  receive  or  have  received 
medical  care  at  one  or  more  of  DoD's 
medical  treatment  facilities  (MTFs). 
Uniformed  Services  Treatment  Facilities 
(USTFs).  or  care  provided  under 
TRICARE  programs'. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'PERSONAL  IDENTIFICATION  DATA: 
Selected  Electronic  data  elements 
extracted  from  the  Defense  Enrollment 
and  Eligibility  Reporting  System 
(DEERS)  beneficiary  and  enrollment 


records  that  include  data  regarding 
personal  identification  including 
demographic  characteristics. 

EUGIBItrrY  AND  ENROLLMENT  DATA: 

Selected  electronic  data  elements 
extracted  from  DEERS  regarding 
personal  eligibility  for  and  enrollment 
in  various  health  care  programs  within 
the  Department  of  Defense  (DoD)  and 
among  DoD  and  other  federal  healthcare 
programs  including  those  of  the 
Department  of  Veterans  Affairs  (DVA). 
the  Department  of  Health  and  Human 
Services  (DHHS).  and  contracted  health 
care  provided  through  funding  provided 
by  one  of  these  three  Departments 

CUNICAL  ENCOUNTER  DATA: 

Electronic  data  regarding 
beneficiaries'  interaction  with  the  MHS 
including  health  care  encounters,  health 
care  screenings  and  education,  wellness 
and  satisfaction  surveys,  and  cost  data 
relative  to  such  healthcare  interactions. 
Electronic  data  regarding  Military 
Health  System  (MHS)  beneficiaries' 
mteractions  with  the  DVA  or  DHHS 
healthcare  delivery  programs  where 
such  programs  effect  benefits 
determinations  between  these 
Department-level  programs,  continuity 
of  clinical  care,  or  effect  payment  for 
care  between  Departmental  programs 
inclusive  of  care  provided  by 
commercial  entities  under  contract  to 
these  three  Departments 

BUDGETARY  AND  MANAGERIAL  COST  ACCOUNTING 
DATA: 

Electronic  budgetarv"  and  managerial 
cost  accounting  data  associated  with 
beneficiaries  interactions  with  the  MHS. 
DVA.  DHHS  or  contractual  commercial 
healthcare  providers. ' 


PURPOSE(S): 

Delete  entry  and  replace  with  Data 
collected  within  and  maintained  bv  the 
Military  Health  Information  System 
supports  benefits  determination  for 
MHS  beneficiaries  between  DoD.  DVA. 
and  DHHS  healthcare  programs, 
pro\ides  the  ability  to  support 
continuity  of  care  across  Federal 
programs  including  use  of  the  data  in 
the  provision  of  care,  ensures  more 
efficient  adjudication  of  claims  and 
supports  healthcare  policy  analysis  and 
clinical  research  to  improve  the  quality 
and  efficiency  of  care  within  the  MHS  ' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TXE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraph  four  and  replace 
with  To  the  Department  of  Veterans 
Affairs  (DVA)  for  the  purpose  of 
providing  medical  care  to  former  service 


members  and  retirees,  to  determine  the 
eligibility  for  or  entitlement  to  benefits, 
to  coordinate  cost  sharing  activities,  and 
to  facilitate  collaborative  research 
activities  between  the  DoD  and  DVA  ' 


RETENTKW  AND  DISPOSAL: 

Delete  entry  and  replace  with 
Records  are  maintained  until  no  longer 
needed  for  current  business' 


RECORD  SOURCE  CATEGORIES: 

Delete  entr\'  and  replace  with  'The 
individual  data  records  tbat  are 
assembled  to  form  the  MHIS  are 
submitted  by  the  Military  Departments' 
medical  treatment  facilities,  commercial 
healthcare  providers  under  contract  to 
the  MHS.  the  Defense  Enrollment 
Eligibility  Reporting  System,  the 
Uniformed  .Sen'ice  Treatment  Facility 
Managed  Care  System,  the  Department 
of  Health  and  Human  Services,  the 
Department  of  Veterans  .Affairs,  and  any 
other  source  financed  through  the 
Defense  Health  Program' 


DHA  07 
SYSTEM  NAME: 

Military  Health  Information  System. 

SYSTEM  LOCATION: 

Primar\-  location:  Defense  Enterprise 
Computing  Center-Denver  WEE,  6760  E 
Irvington  Place  Denver.  CO  80279-5000 

SECONDARY  LOCATION: 

Directorate  of  Information 
Management.  Building  1422,  Fort 
Detrick.  MD  21702-5000.  Service 
Medical  Treatment  Facility  Medical 
Centers  and  Hospitals.  Uniformed 
Services  Treatment  Facilities  and 
Defense  Enterprise  Computing  Centers 
(DECCs)  For  a  complete  listing  of  all 
facility  addresses  write  to  the  system 
manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Uniformed  ser\ices  medical 
beneficiaries  enrolled  in  the  Defense 
Enrollment  Eligibilit\  Reporting  System 
(DEERS)  who  receive  or  have  received 
medical  care  at  one  or  more  of  DoDs 
medical  treatment  facilities  (MTTs). 
Uniformed  Ser\ices  Treatment  Facilities 
(USTFs).  or  care  provided  under 
TRICARE  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  Identification  Data  Selected 
electronic  data  elements  extracted  from 
the  Defense  Enrollment  and  Eligibility 
Reporting  System  (DEERS I  beneficiar\- 
and  enrollment  recor4s  that  include 
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data  regarding  personal  identification 
including  demographic  characteristics. 

ELIGIBILITY  AND  ENROLLMENT  DATA: 

Selected  electronic  data  elements 
extracted  from  DEERS  regarding 
personal  eligibility  for  and  enrollment 
in  various  health  care  programs  within 
the  Department  of  Defense  (DoD)  and 
among  DoD  and  other  federal  healthcare 
programs  including  those  of  the 
Department  of  \'eterans  Affairs  (DV.'\). 
the  Department  of  Health  and  Human 
Services  (DHH.S),  and  ccmtracted  health 
care  pro\ided  through  funding  provided 
hv  one  r)f  these  three  Departments. 

CLINICAL  ENCOUNTER  DATA: 

Electronic  data  regarding 
beneficiaries'  interaction  with  the  MH.S 
includmg  health  care  encounters,  health 
(are  screenings  and  education,  wellness 
and  satisfaction  survevs,  and  cost  data 
relative  to  such  healthcare  interactions. 
Electronic  data  regarding  Military 
Health  Svstem  beneficiaries' 
interactions  with  the  DVA  or  DHHS 
healthcare  deliverv  programs  where 
such  programs  nffort  benefits 
determinations  between  these 
Department-level  programs,  continuity 
of  clinical  rare,  or  effect  pavment  for 
care  between  Departmental  programs 
inclusive  of  care  provided  by 
commercial  entities  under  contract  to 
these  three  Departments. 

BUDGETARY  AND  MANAGERIAL  COST  ACCOUNTING 
DATA: 

Electronic  budgetary  and  managerial 
cost  accounting  data  associated  with 
beneficiaries  interactions  with  the  MHS. 
DVA.  DHHS  or  contractual  commercial 
healthcare  pro\  iders 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulation;  10  U.S.C.  Chapter  55;  and 
E  O  9397  (SSN). 

PURPOSE(S):  \ 

Data  collected  within  and  maintained 
by  the  Militan,  Health  Information 
System  supports  benefits  determination 
for  MHS  beneficiaries  between  DoD, 
DVA.  and  DHHS  healthcare  programs, 
provides  the  ability  to  support 
continuity  of  care  across  Federal 
programs  including  use  of  the  data  in 
the  provision  of  care,  ensures  more 
efficient  adjudication  of  claims  and 
supports  healthcare  policy  analysis  and 
clinical  research  to  improve  the  quality 
and  efficiency  of  care  within  the  MHS. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  t(j  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  permit  the  disclosure  of  records  to 
the  Department  of  Health  and  Human 
Services  (HHS)  and  its  components  for 
the  purpose  of  conducting  research  and 
analytical  projects,  and  to  facilitate 
collaborative  research  activities  between 
DoD  and  HHS. 

To  the  Congressional  Budget  Office 
for  projecting  costs  and  workloads 
associated  with  DoD  Medical  benefits. 

To  the  Department  of  Veterans  Affairs 
(DVA)  for  the  purpose  of  providing 
medical  care  to  former  service  members 
and  retirees,  to  determine  the  eligibility 
for  or  entitlement  to  benefits,  to 
coordinate  cost  sharing  activities,  and  to 
facilitate  collaborative  research 
activities  between  the  DoD  and  DVA. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  optical 
and  magnetic  media. 

RETRIEVABILrrV: 

Records  may  be  retrieved  by 
individual's  Social  Security  Number, 
sponsor's  Social  Security  Number. 
BeneficiarA'  ID  (sponsor's  ID.  patient's 
name,  patient's  DOB,  and  family 
member  prefix  or  DEERS  dependent 
suffix). 

SAFEGUARDS: 

Automated  records  are  maintained  in 
controlled  areas  accessible  only  to 
authorized  personnel.  Entr\'  to  these 
areas  is  restricted  to  personnel  with  a 
valid  requirement  and  authorization  to 
enter.  Physical  entr\'  is  restricted  by  the 
use  of  a  cipher  lock.  Back-up  data 
maintained  at  each  location  is  stored  in 
a  locked  room.  The  system  will 
complies  with  the  DoD  Information 
Technology  Security  Certification  and 
Accreditation  Process  (DITSCAP) 

Access  to  HMIS  records  is  restricted 
to  individuals  who  require  the  data  in 
the  performance  of  official  duties. 
Access  is  controlled  through  use  of 
passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  until  no 
longer  needed  for  current  business. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Information/Decision 
Support  Program  Office.  Six  Skyline 
Place.  Suite  809,  5111  Leesburg  Pike. 
Falls  Church.  VA  22041-3201. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Executive  Information/Decision  Support 
Program  Office.  Six  Skvline  Place.  Suite 
809.  5111  Leesburg  Pike.  Falls  Church, 
VA  22041-3201. 

Requests  should  contain  the  full 
names  of  the  beneficiary'  and  sponsor, 
sponsor  Social  Security  Number, 
sponsor  service,  beneficiary  date  of 
birth.  beneficiar\-  sex,  treatment 
facility(ies],  and  fiscal  year(sj  of  interest. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  requests  to  Executive 
Information/Decision  Support  Program 
Office,  Six  Skyline  Place,  Suite  809, 
5111  Leesburg  Pike,  Falls  Church,  VA 
22041-3201. 

Requests  should  contain  the  full 
names  of  the  beneficiary-  and  sponsor, 
sponsor's  Social  Security  Number, 
sponsor's  service,  beneficiary  date  of 
birth,  beneficiary  sex,  treatment 
facility(ios)  that  have  provided  care,  and 
fiscal  year(s)  of  interest. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  data  records  that  are 
assembled  to  form  the  MHIS  are 
submitted  by  the  .Military  Departments' 
medical  treatment  facilities,  commercial 
healthcare  providers  under  contract  to 
the  MHS.  the  Defense  Enrollment 
Eligibility  Reporting  System,  the 
Iniformed  Service  Treatment  Facility 
Managed  Care  System,  the  Department 
of  Health  and  Human  Services,  the 
Department  of  \'eterans  Affairs,  and  any 
other  source  financed  through  the 
Defense  Health  Program. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Uo(  .  01-29001)  Filed  11-20-01;  a:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Title  VI  Land 
Transfer  to  the  State  of  South  Dakota 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 
DoD 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
implementing  regulations,  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared  to  evaluate  the 
environmental  impacts  of  a  transfer  of 
approximately  91.178  acres  of  recreation 
lands  and  other  lands  from  the  .Army 
Corps  of  Engineers  to  the  State  of  South 
Dakota.  As  a  result  of  the  legislation  of 
the  Water  Resources  Development  Act 
(WRDA)  Pub.  L.  106-53.  August  17. 
1999.  Cheyenne  River  Sioux  Tribe. 
Lower  Brule  Sioux  Tribe,  and  State  of 
South  Dakota  Terrestrial  Wildlife 
Habitat  Restoration  Act.  as  amended  by 
Pub,  L.  106-541.  December  11,  2000. 
WRDA  2000.  the  Secretary  of  the  Army 
is  required  to  transfer  certain  lands  and 
recreation  areas  at  Lake  Oahe.  Lake 
Sharpe.  Lewis  &  Clark  Lake  and  Lake 
Francis  Case  in  South  Dakota  to  the 
Department  of  Game.  Fish  &  Parks  of  the 
State  of  South  Dakota  (SDGFP)  for  fish 
and  wildlife  purposes,  or  recreation 
uses,  in  perpetuitv 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  EIS  can  be 
addressed  to  Patsy  Freeman.  L'.S.  Army 
Corps  of  Engineers.  106  South  15th 
Street,  Omaha.  Nebraska  68102. 
telephone  at  (402)  221-3803.  or  E-Mail: 
Patricia.  L.  Freeman@usace.armv.mil 
SUPPLEMENTARY  INFORMATION:  The 

legislation  requires  the  transfer  in  fee 
title  of  Corps  of  Engineers  lands  (outside 
the  boundaries  of  Indian  reser\ations) 
above  the  top  of  the  exclusive  fiood 
pools  at  Oahe.  Big  Bend.  Fort  Randall 
and  Gavins  Point  dam/reservoir  projects 
in  the  State  of  South  Dakota  to  the 
SDGFP  The  technical  amendments 
(Pub.  L.  106-54)  also  require  that  with 
certain  exceptions,  the  recreation  areas 
on  Corps  lands  at  the  4  projects  in  South 
Dakota  outside  of  reservation 
boundaries  be  transferred  to  the  State  no 
later  than  fanuary-  1,  2002.  Of  the  123 
recreation  areas  around  the  four 
reservoirs  within  the  state.  63  would 
transfer  to  the  state.  9  would  be  leased 
in  perpetuity  to  the  state,  and  51  are 
either  on  reser\ation  lands  or  outside 
the  state  of  South  Dakota  and  therefore 
would  not  be  affected  bv  this  action. 


The  purpose  of  and  need  for  this 
proposed  action  is  simply  to  comply 
with  the  Congressional  mandate  of 
transferring  the  lands  to  the  SDGFT 
.•Mthough  NEP.^  document.s  normalh' 
assist  the  decision  maker,  this  document 
is  only  prepared  for  the  purpose  of 
public  disclosure  of  the  environmental 
impacts  of  the  land  transfer,  since  then- 
is  no  Federal  decision  to  be  made 

The  State  of  South  Dakota  has 
provided  to  the  Corps  its  plans  for 
development  and  management  at  the 
recreation  areas  to  be  transferred  These 
plans  have  been  used  to  evaluate 
potential  environmental,  cultural,  and 
socioeconomic  impacts  that  would  be 
expected  to  occur  as  a  result  of  the 
transfer  The  States  plan  includes 
habitat  development  on  Oahe/ Sharpe 
project  lands,  on  Federal  lands  and  on 
selected  State  lands.  Total  habitat 
development  proposed  is  25.620  acres 

The  no-action  alternative  traditionallv 
describes  what  would  happen  if  the 
proposed  action  were  not  to  occur 
Although  the  non-action  alternative  is 
not  a  reasonable  alternative  because 
Congress  has  mandated  the  transfer  of 
these  properties,  it  has  been  addressed 
in  the  EIS  as  required  bv  CEQ 
regulations  (40  CFR  1502.14)  providing 
a  baseline  against  which  to  measure  the 
impacts  of  the  State's  proposed 
development  on  the  lands  to  be 
transferred. 

Public  meetings  to  obtain  comments 
on  the  Draft  EIS  were  held  August  13- 
August  23.  2001  These  comments  are 
addressed  in  the  EIS. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FRDor    Ol-291,=il  Filed  11-20-01;  8:45  am) 
BILUNG  CODE  3710-62-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Environment 
Impact  Statement  for  the  Proposed 
Royal  D'Iberville  Casino  and  Hotel, 
Located  in  Dltierville.  Harrison 
County,  MS 

AGENCY:  Army  Corps  of  Engineers,  DoD 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 

Engineers,  Mobile  District  (Corps), 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  address  the  potential  impacts 
associated  with  the  construction  of  the 
proposed  Royal  D'Iber\ille  Casino  and 
Hotel  located  on  the  Back  Bay  of  Biloxi. 
in  D'Iberville.  Harrison  Countv, 


Mississippi.  The  Corps  will  be 
evaluating  a  permit  application  for  the 
work  under  the  authority  of  Section  10 
of  the  Rivers  and  Harbors  and  Section 
404  of  the  Clean  Water  Act  The  EIS  will 
be  used  as  a  basis  for  the  permit 
decision  and  to  ensure  compliance  with 
the  National  Envirotmiental  Policy  Act 
(NEPA). 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  propnsea  action 

and  the  DEIS  should  be  addressed  to 

Mr  William  R  Bunkley,  Regulatory 

Branch,  phone  (251)  694-3780  ore-mail 

at 

william.rbunkley@sam  usace.army.mil, 

or  Dr.  Susan  Ivester  Rees,  Coastal 

Environmental  Team,  phone  (251)  694- 

4141  or  e-mail  at 

susan.i  rees@sam.usace.armv.mil. 

Mobile  District,  US,  Armv  Corps  of 

Engineers.  P  O  Box  2288,'Mobile.  AL 

36628-0001 

SUPPLEMENTARY  INFORMATION: 

1.  The  permit  applicant  is  proposing 
to  construct  a  casino  development  on 
the  northern  shore  of  the  Bank  Bav  of 
Biloxi  consisting  on  the  following:  A 
casino  mooring  facility  to  accommodate 
a  100,000  square  foot  floating  casino 
barge,  a  concrete  access  pier.  450  linear 
feet  of  steel  sheet  pile  bulkhead,  four  (4) 
35-foot  diameter  steel,  concrete  filled, 
mooring  caissons  and  connection 
apparatus  that  will  withstand  155 

m  p.'ti,  wind  speeds.  Associated 
landside  work  includes  the  construction 
of  any  entr\-  porte  cochere.  a  2500  space 
multi-level  parking  garage,  and  a  500- 
room  hotel.  Road  improvements  would 
include  I-110/Rodriquez  Street 
interchange.  Boney  Avenue,  and  Bav 
Shore  Drive  along  the  width  of  the 
project  site.  Additional  would  include  a 
sewer  lift  station  and  a  6-inch  force 
main  from  the  casino  to  the  D'lber\'ille 
sewage  treatment  facility,  a  new  700- 
gallon  per  minute  (gpm)  water  well,  and 
a  new  300.000-gallon  elevated  water 
tank.  Minimal  impacts  to  vegetated 
wetlands  are  proposed.  No  other 
wetlands  or  "special  aquatic  sites  "  will 
be  excavated  or  filled  Approximately  9 
acres  of  uplands  will  be  impacted  by  the 
proposed  development. 

2.  Alternatives  to  the  applicant's 
proposal  may  exist  which  would  reduce 
the  impacts  to  the  Back  Bay  of  Biloxi. 
These  could  include  alternate  sites, 
alternative  site  layouts  or  alternative 
operational  methods. 

3.  Scoping; 

a.  The  Corps  invites  full  public 
participation  to  promote  open 
communication  on  the  issues 
surrounding  the  proposal.  All  Federal, 
State,  and  local  agencies,  and  other 
persons  or  organizations  that  have  an 


58460 


I 

Federal  Register/ Vol.  66.  No.  225 /Wednesday.  November  21,  2001 /Notices 


interest  are  urged  to  participate  in  the 
NEPA  .scoping  proces.s.  A  public 
meeting  will  be  held  to  help  identify 
significant  issues  and  to  receive  public 
input  and  comment. 

0  The  DEIS  will  analyze  the  potential 
social,  economic,  and  environmental 
impacts  to  the  local  area  resulting  from 
the  proposed  project.  Specifically,  the 
following  major  issues  will  be  analyzed 
in  depth  in  the  DEIS:  hydroiogic  and 
hydraulic  regimes,  essential  fish  habitat 
and  other  marine  habitat,  air  quality, 
cultural  resources,  wastewater  treatment 
capacities  and  discharges, 
transportation  svstems.  alternatives, 
secondary  and  cumulative  impacts, 
socioeconomics,  environmental  justice 
(effect  on  minorities  and  low-income 
groups),  and  protection  of  children 
(Executive  Order  13045) 

c.  The  Corps  will  serve  as  the  lead 
Federal  agencv  in  the  preparation  of  the 
DEIS.  It  is  anticipated  that  the  following 
agencies  will  be  invited  and  will  accept 
cooperating  agencv  status  for  the 
preparation  of  the  DELS;  L'.S. 
Environmental  Protection  Agency.  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service.  U.S.  Department  of 
Commerce.  National  Marine  Fisheries 
Service.  U.S.  Department  of 
Transportation.  Federal  Highway 
Administration 

4,  The  scoping  meeting  will  be  held 
on  December  1 1 .  2001  at  the  D'lberx'ille 
Citv  Hall.  Council  Room.  10383 
Automall  Parkwav.  D'Iberville,  MS 
beginning  at  fi  30  p.m 

5  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
spring  2001. 

Luz  D.  Ortiz 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc  01-291,50  Filed  11-20-01:  8:45  am] 

BILUNG  COO€  3710-Ca-l' 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory- 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  21,  2001 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator.'  .Affairs, 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 


Management  and  Budget,  725  17th 
Street.  NW.,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen  F.  Lee<§. omh.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory'  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  November  15,  2001. 

John  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Common  Core  of  Data  (CCD) 
Surveys. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden  Responses:  284. 

Burden  Hours:  11.004. 

Abstract:  The  CCD  surveys  collect 
data  annually  from  state  education 
agencies  about  student  enrollments, 
graduation,  dropouts,  education  staff, 
school  and  agency  characteristics,  and 
revenues  and  expenditures  for  public 
elementary'  and  secondary  education. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 


Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathv  .\xt  at  (540) 
776-7742  or  via  her  internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc.  01-29012  Filed  11-20-01;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management;  Site  Recommendation 
Consideration  Process — 
Announcement  of  Public  Hearings  on 
Supplemental  Information 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management.  Department  of 

Energy. 

ACTION:  Notice  of  public  hearings. 


SUMMARY:  On  November  14.  2001.  the 
Department  of  Energy  (the  Department) 
announced  a  30-day  supplemental 
public  comment  period  regarding  the 
consideration  of  a  possible 
recommendation  by  the  Secretary  of 
Energy  of  the  Yucca  Mountain  site  in 
Nevada  for  development  as  a  repository 
(66  FR  57049).  The  Department  today 
announces  the  dates  and  locations  for 
public  hearings  during  this 
supplemental  comment  period. 
DATES:  The  comment  period  began  on 
November  14.  2001,  and  will  close  on 
December  14,  2001.  See  Supplementary 
Information  for  hearing  dates  and  times. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Carol  Hanlon,  U.S. 
Department  of  Energy,  Yucca  Mountain 
Site  Characterization  Office  (M/S  #205), 
P.O.  Box  364629.  North  Las  Vegas. 
Nevada.  89036-8629 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy.  Office  of  Civilian 
Radioactive  Waste  Management.  Yucca 
Mountain  Site  Characterization  Office, 
(M/S  #025).  P.O.  Box  364629.  North  Las 
Vegas,  Nevada  89036-8629.  1-800-967- 
3477. 

SUPPLEMENTARY  INFORMATION:  On 
November  14.  2001,  the  Department 
announced  a  supplemental  public       ^ 
comment  period  regarding  the 
consideration  of  a  possible 
recommendation  by  the  Secretary  of 
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Energy  of  the  Yucca  Mountain  site  in 
Nevada  for  development  as  a  repositorv. 
This  additional  opportunity  for  public 
involvement  is  intended  to  focus 
exclusively  on  issues  that  could  not 
have  been  raised  in  the  prior  comment 
period  that  ended  on  October  19.  2001, 

The  Department  today  is  announcing 
the  dates  and  locations  for  nine  public 
hearings  to  be  held  during  the 
supplemental  public  comment  period. 
These  hearings  will  provide  the  public 
with  additional  opportunities  to  raise 
issues  that  could  not  have  been  raised 
during  the  prior  comment  period  and  to 
comment  on  information  not  available 
during  the  prior  comment  period. 

The  hearings  are  scheduled  as 
follows: 

December  5.  2001.  at  the  Cashman 
Center.  Rooms  103-106,  850  Las 
Vegas  Boulevard  North.  Las  Vegas, 
NV  89101.  from  3  pm  through  9  pm. 

December  5,  2001,  at  the  Bob  Ruud 
Community  Center.  150  North 
Highway  #160.  Pahrump.  NV  89060, 
from  3  pm  through  9  pm. 

December  5.  2001,  at  the  Battle 
Mountain  Civic  Center.  625  South 
Broad  Street.  Battle  Mountain.  NV 
89820.  from  3  pm  through  9  pm. 

December  8,  2001.  at  the  Cashman 
Center.  Rooms  203-206.  850  Las 
Vegas  Boulevard  North.  Las  Vegas. 
N\'  89101,  from  11  am  through  8  pm. 

December  8,  2001,  at  the  Reno/Sparks 
Convention  Center.  Meeting  Room  B3. 
4590  South  Virginia  Street.  Reno.  NV 
89502.  from  11  am  through  8  pm. 

December  8.  2001.  at  the  Bristlecone 
Convention  Center,  150  6th  Street, 
Ely,  NV  89301  from  1 1  am  through  8 
pm. 

December  12.  2001.  at  the  Cashman 

Center.  Rooms  103-106.  850  Las 

Vegas  Boulevard  North.  Las  Vegas. 

NV  89101.  from  5  pm  through  9  pm. 
December  12,  2001 ,  at  the  Longstreet 

Inn  and  Casino,  Highway  373. 

Amargosa  Valley.  89020.  from  5  pm 

through  9  pm. 
December  12.  2001,  at  the  Olson  Senior 

Citizens  Center.  240  Front  Street. 

Caliente,  NV  89008,  from  5  pm 

through  9  pm. 

Additional  information  on  the 
Civilian  Radioactive  Waste  Management 
program  may  be  obtained  at  the  Yucca 
Mountain  web  site  at  \s-ww.\Tnp.gov  or 
by  calling  1-800-967-3477. 

Issued  in  Washington.  DC  on  November  16, 
2001, 

Lake  H.  Barrett. 

Acting  Director. 

(FRDo(,  01-29168  Filed  1 1-20-01;  8:45  am) 

BILUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL02-22-000] 

Allegheny  Energy  Supply  Company, 
LLC;  Notice  of  Filing 

.November  15.  2001. 

Take  notice  that  on  November  9, 
2001.  Allegheny  Energy  Supplv 
Company.  LLC  (Petitioner),  filed  with 
the  Federal  Energy  Regulatory 
Commission  a  petition  for  declaratorv 
order  disclaiming  jurisdiction  and 
request  for  expedited  consideration  on 
behalf  of  PSEG  Resources  Inc.  and  Banc 
One  Capital  Corporation,  certain  to-be- 
formed  wholly-owned  subsidiaries 
thereof  which  will  act  as  the  Owner 
Participants.  Owner  Lessors  and  a  to-be 
identified  bank  or  trust  company  which 
will  act  as  the  Owner  Trustee.  Petitioner 
requests  expedited  action  to  permit  the 
transaction  to  close  on  or  soon  after 
November  30,  2001. 

Petitioner  is  seeking  a  disclaimer  of 
jurisdiction  in  connection  with  a  lease 
financing  involving  its  interest  in  the 
Hatfield's  Ferry  Power  Station. 

.\ny  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18CFR  385,211  and 
385.214)  ,M1  such  motions  and  protests 
should  be  filed  on  or  before  November 
28.  2001   Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  sene  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://i\-wvi.  fere. gov  using  the  'RIMS  ' 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFRDo(    01-29075  Filed  11-20-01;  8:45  am) 

BILLING  COD€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT02-6-00C] 

Dominion  Transmission, 
Report  of  Refunds 


Inc.;  Notice  of 


November  15.  2001. 

Take  notice  that  on  November  6. 
2001,  Dominion  Transmission,  Inc. 
(DTI)  tendered  for  filing  a  report  of 
refunds  that  DTI  flowed  through  to  its 
customers. 

DTI  states  that  the  purpose  of  this 
filing  is  to  report  the  refunds  that 
resulted  from  Columbia  Gulf 
Transmission  Company's  (Columbia 
Gulfs)  settlement  in  Docket  No.  RP91- 
160,  which  required  Columbia  Gulf  to 
refund  environmental  costs  reimbursed 
by  its  insurance  carriers.  DTI  states  that 
the  refunds  were  allocated  based  on 
DTI's  customers'  fixed  cost 
responsibilitv  as  set  out  on  Sheet  No.  38 
of  DTI's  FERC  Gas  Tariff. 

DTI  states  that  copies  of  its  filing  are 
being  sent  bv  first-class  mail,  postage 
prepaid,  by  DTI  to  DTI's  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energv  Regulator\  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385  214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
November  23.  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
.•\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
\iewed  on  the  web  at  http:// 
v\'\\M-.  fere. gov  using  the  "RIMS"  link. 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Dor  01-29076  Filed  11-20-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-47-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

.\<i\>MiilH'r  1.T,  2001. 

Take  notice  that  on  November  13. 
2001,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A.  the  following  tariff 
sheets,  with  an  effective  date  of 
December  14.  2001: 

St!(on(l  Revised  Sheet  No.  287 
Original  Sheet  No.  287A 
Second  Revised  Sheet  No.  288 
First  Revised  Sheet  No.  35.3 
Original  Sheet  No.  JS.'HA 
First  Revised  Sheet  No.  .154 

El  Paso  states  that  tariff  sheets  are 
being  filed  to  specif\'  the  procedures  for 
changing  primary  delivery  point  rights 
and  to  provide  flexibility  to  shippers 
desiring  to  change  their  primary 
deliven,'  points. 

El  Paso  states  that  copies  of  the  fding 
upon  all  shippers  on  El  Paso's  system, 
and  interested  state  regulatory 
commissions. 

.■\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fde  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wit'Tv./erc  gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Do(    01-29078  Filed  1 1-20-01;  8:45  am] 

BIUJNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 9-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

November  15.2001. 

Take  notice  that  on  November  5, 
2001,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.  O.  Box  4967, 
Houston,  Texas  77210-4967.  filed  in 
Docket  No.  CP02-19-000.  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA).  as  amended, 
and  part  157  of  the  Federal  Energy 
Regulator^'  Commission's  Regulations 
(Commission),  for  authorization  to 
abandon  by  transfer  to  CMS  Field 
Services  Company.  Inc.  (CMS  Field 
Services),  an  affiliate  of  Panhandle,  the 
Hickok  Lateral  located  in  Grant  County, 
Kansas,  and  the  Miles  Lateral  located  in 
Kearny  County.  Kansas.  Panhandle 
states  that  it  also  requests  a  finding  that 
the  facilities,  upon  abandonment,  be 
declared  as  non-jurisdictional  gathering 
facilities  exempt  from  the  Commission's 
jurisdiction  under  NGA  section  1(b).  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
H-u-H-./Rrc.gov  using  the  "RIMS  "  link, 
select  'Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Panhandle  states  that  the  Hickok  and 
Miles  Laterals,  which  Panhandle 
proposes  to  abandon,  are  wholly-owned 
by  Panhandle.  The  facilities  were 
constructed  pursuant  to  budget-type 
blanket  certificate  authority  issued 
January  23.  1973  and  January  30.  1978, 
as  amended,  December  21.  1978.  in 
Docket  No.  CP73-1 67-000.  and  Docket 
No.  CP78-83-000.  respectively. 

Panhandle  states  that  the  Hickok 
Lateral.  Line  No.  16-03-123-58.  is  a  16- 
inch  pipeline  that  extends 
approximately  6.4  miles  from  an 
interconnect  with  Mobil  Exploration  & 
Production  Company's  Hickok 
Gathering  System  and  Vastar  Resources, 
Inc's.  gathering  facilities  in  Grant 
County.  Kansas.  According  to 
Panhandle,  there  are  no  firm  shippers 
which  utilize  the  Hickok  Lateral  as  a 
primary'  receipt  point  thus  existing 
shippers  will  not  be  adversely  affected 
by  this  application.  Panhandle  also 
states  that  there  are  no  other  wells  or 
facilities  connected  to  the  16-inch 
Hickok  Lateral. 


Panhandle  states  that  the  Miles 
Lateral.  Line  No.  43-03-039-01.  is  an  8- 
inch  pipeline  that  extends 
approximately  16.7  miles  from  DEFS' 
Miles  booster  station  to  a  point  on 
Panhandle's  20-inch  Lakin  pipeline, 
which  is  adjacent  to  El  Paso  Field 
Ser\'ices'  processing  plant  in  Kearny 
County.  Kansas.  The  Miles  pipeline  was 
originally  constructed  to  connect 
Panhandle's  Miles  and  Hampton 
Gathering  Systems  to  Panhandle's  Lakin 
pipeline.  Those  gathering  systems  are 
now  owned  by  DEFS.  The  only  portion 
owned  by  Panhandle  is  the  Miles 
Lateral.  Currently,  the  only  gas  flowing 
through  the  Miles  Lateral  is  under 
interruptible  contracts.  Panhandle  states 
that  there  are  no  firm  shippers  using  the 
Miles  Lateral  as  a  primary  receipt  point 
and  that  September  1998  was  the  last 
month  that  firm  transportation  service 
was  provided,  thus,  existing  shippers 
will  not  be  adversely  affected  by  this 
application.  Panhandle  also  states  that 
there  are  no  other  wells  or  facilities 
cormected  to  the  8-inch  Miles  Lateral. 

Panhandle  states  that  with  this 
application  it  is  proposing  to  abandon 
by  transfer  to  CMS  Field  Services  the 
Hickok  and  Miles  Laterals.  While  these 
laterals  are  currently  classified  as 
transmission,  upon  abandonment  they 
will  be  performing  a  gathering  function 
and  thus  should  more  properly  be 
characterized  as  gathering  facilities. 
Panhandle  requests  that  the 
Commission  determine  that  the  Hickok 
and  Miles  Laterals  serve  a  gathering 
function  upon  abandonment  and 
transfer. 

Panhandle  states  that  as  a  transporter 
of  natural  gas,  it  no  longer  needs  these 
facilities  to  purchase  and  gather  gas  for 
system  supply,  which  was  their  onginal 
intended  purpose.  According  to 
Panhandle,  the  proposed  sale  of  these 
facilities  will  be  beneficial  from  an 
operational  standpoint  in  that  their 
abandonment  will  allow  Panhandle  to 
cease  the  operation  of  those  facilities  no 
longer  serving  an  interstate  transmission 
system  function  and  their  sale  will 
eliminate  Panhandle's  operating  and 
maintenance  expenses  for  them. 

Any  questions  regarding  this 
application  should  be  directed  to 
William  W.  Grygar.  Vice  President, 
Rates  and  Regulatory  Affairs,  Panhandle 
Eastern  Pipe  Line  Company,  5444 
Westheimer  Road,  Houston,  Texas 
77056-5306, at (713)  989-7000. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  6,  2001 , 
file  with  the  Federal  Energy  Regulatory 
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Commission.  888  First  Street.  NE.. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  bv 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  cotnments 
considered.  The  second  wav  to 
participate  is  by  filing  with  the 
Secretary-  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary'  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  bv  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission  s  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 


applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  mav 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  tlie 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  inter\'ene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued 

Da\id  P.  Boergers. 

.Secretary. 

[FR  Doc.  01-29073  Filed  11-20-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-46-0O0] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  15.  2001. 

Take  notice  that  on  November  13. 
2001.  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Fifth  Revised  Sheet  No. 
180.  with  a  proposed  effective  date  of 
December  1.  2001. 

Tennessee  states  that  the  tariff  sheet  is 
being  filed  in  compUance  with  18  CFR 
156.217  of  the  Commission's  regulations 
to  reflect  the  conversion  of  a  portion  of 
Capital  District  Energy  Center 
Cogeneration  Associates'  Part  157 
ser\'ice  on  Tennessee's  system  to  Part 
284  service. 

Tennessee  states  that  copies  of  the 
filing  has  been  mailed  to  each  of 
Tennessee's  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Sireet.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385  214  or  385  211  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
w-u-H./erc  goi-  using  the  "RIMS  "  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Secretary 

[FR  Doc.  01-29077  Filed  11-20-01;  8:45  ami 

BtLUMG  CODE  671 7-01 -P 


DEPARTMEI«rr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DR02-1-0001 

The  Empire  District  Electric  Company; 
Notice  of  Filing 

November  15.  2001. 

Take  notice  that  on  November  8, 
2001.  The  Empire  District  Electric 
Company  (EDE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  pursuant  to  rule  204  of  the 
Commission's  rules  of  practice  and 
procedure.  18  CFR  385.204,  seeking 
approval  by  the  Federal  Energy- 
Regulatory  Commission  of  a  change  in 
depreciation  rates  for  production, 
transmission,  distribution  and  general 
plant  utilized  bv  EDE 

.\ny  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  VVashington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214)  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
29.  2001   Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  cm 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http:/7\^^v^v.ffirc.go\■  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inten.  entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

David  P.  Boersers. 

Secretary 

(FR  Dor  01-29074  Filed  11-20-01;  8:45  am] 

BILLING  COD€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER01 -21 56-001 .  et  al.] 

New  England  Power  Company,  et  a!.: 
Electric  Rate  and  Corporate  Regulation 
Filings 

Xovcmlwr  14.  >^^0^. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Company 

IDocket  No.  EROI-2 156-001] 

Take  notice  that  on  November  8. 
2001.  New  England  Power  Company 
(NEP),  as  successor  in  interest  to 
Montaup  Electric  Company  (Montaup) 
submits  for  filing  notices  of  cancellation 
of  Montaups  FERC  Electric  Tariff,  First 
Revised  X'olume  No.  1  (Montaup  Tariff 
No.  1)  and  all  service  agreements  and 
supplements  thereunder.  NEP  is 
canceling  Montaup  Tariff  Nn   1  because 
service  is  no  longer  provided  under  the 
tariff.  In  addition.  NEP  submits  for  filing 
a  revi.sed  tariff,  redesignated  as  NEP 
tariff,  to  reflect  the  service  that  is 
currently  being  offered.  The  ser\'ice 
agreements  under  Montaup  Tariff  No.  1 
are  being  cancelled  and  redesignated  to 
reflect  that  service  is  not  provided 
under  the  revised  NEP  tariff. 

NEP  states  that  copies  of  the  filing 
have  been  served  upon  al!  affected 
customers  and  state  regulators  in 
Massachusetts  and  Rhode  island. 

Comment  date:  November  29,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-3032-OOll 

Take  notice  that  on  November  8, 
2001,  Virginia  Electric  and  Power 
Company,  doing  business  as  Dominion 
Virginia  Power,  tendered  for  filing  with 
the  Federal  Energy  Regidatory 
Commission  (Commission)  an  executed 
Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  with  Tenaska  Virginia 
Partners,  L.P.  (Tenaskaj.  The 
Interconnection  Agreement  sets  for  the 
terms  and  conditions  governing  the 
interconnection  between  Tenaska's  yet 
to  be  built  generating  facility  and 
Dominion  Virginia  Power's  transmission 
system.  The  executed  Interconnection 
Agreement  replaces  the  unexecuted 
Interconnection  Agreement  that  was 
filed  in  the  above  referenced  docket  on 
September  10.  2001. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept 
this  filing  to  make  the  executed 
Interconnection  Agreements  effective  as 
of  January  8,  2001. 

Copies  of  the  filing  were  served  upon 
Tenaska  Virginia  Partners,  L.P.  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  November  29,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be   - 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i\'w\v. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-29024  Filed  11-20-01;  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl<et  Nos.  CP01-4-000.  CP01-5-000,  and 
CP01-ft-000] 

Maritimes  &  Northeast  Pipeline,  L.L.C., 
Algonquin  Gas  Transmission 
Company  and  Texas  Eastern 
Transmission  Corporation;  Notice  of 
Availability  "Of  the  Final  Environmental 
Impact  Statement  for  the  Proposed 
Phase  lll/Hubllne  Pipeline  Project 

November  15.  2001 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FTIIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Maritimes  &  Northeast 
Pipeline.  L.L.C.  (Maritimes).  and 
Algonquin  Gas  Transmission  Company 
(Algonquin)  (collectively  the 
Applicants)  in  the  above-referenced 
docket. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended  would  have 
limited  adverse  environmental  impact. 
The  FEIS  also  evaluates  alternatives  to 
the  proposal,  including  major  route 
alternatives  and  route  variations. 

The  FEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  About  24.8  miles  of  new.  primarily 
onshore,  natural  gas  pipeline  (23.8  miles 
of  30-inch-diameter  pipeline  and  1.0 
mile  of  24-inch-diameter  pipeline) 
referred  to  as  the  Maritimes  Phase  III 
Pipeline: 

•  About  29.1  miles  of  new.  primarily 
offshore,  natural  gas  pipeline  (24-inch- 
diameter  pipeline)  referred  to  as  the 
HubLine  Pipeline: 

•  About  5.4  miles  of  new.  primarily 
offshore,  natural  gas  pipeline  (16-inch- 
diameter  pipeline)  referred  to  as  the 
Deer  Island  Lateral:  and 

•  Three  new  meter  stations,  four 
mainline  valves,  and  related  facilities. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  about  150.500 
decatherms  per  day  of  natural  gas  to  five 


customers  in  Massachusetts  and 
Connecticut.  In  addition,  the  project 
would  provide  leased  capacity  of  80,000 
decatherms  per  day  of  natural  gas  for 
Texas  Eastern  Transmission 
Corporation. 

Joint  State  and  Federal  Review 

dn  September  14.  2001,  the  Secretary 
of  the  Executive  Office  of 
Environmental  Affairs  for  the 
Commonwealth  of  Massachusetts  issued 
a  Certificate  on  the  Draft  Environmental 
Impact  Report  (DEIR)  for  these  projects. 
The  Secretary  determined  that  the  DEIR. 
prepared  pursuant  to  the  Massachusetts 
Environmental  Policy  Act  (MEPA), 
"adequately  and  properly  complies  with 
the  Massachusetts  Environmental  Policy 
Act  and  with  its  implementmg 
regulations."  (Citations  omitted).  It  also 
indicated  that: 

As  discussed  below.  I  am  satisfied  that  the 
proponent  has  presented  enough  infonnation 
on  alternatives  and  impacts  to  demonstrate 
that  the  preferred  alternative  is  feasible  and 
less  environmentally  damaging  than  other 
alternatives.  The  project  can  advance  to  the 
Final  EIR  stage.  However,  there  are  several 
important  issues  that  must  be  addressed  in 
the  Final  EIR.  including  analysis  of  local 
routing  alternatives,  analysis  of  construction 
alternatives,  and  more  information  of  the 
impacts  and  mitigation  associated  with  the 
preferred  alternative. 

To  accomplish  the  goal  of  addressing 
the  requirements  of  both  the  state  and 
the  Federal  government  in  a  single 
document,  the  Applicants  intend  to  file 
the  FEIS  with  the  MEPA  office  along 
with  supplemental  materials 
(Supplement)  that  will  respond  to 
specific  issues  identified  in  the  state 
Certificate  that  may  not  have  been 
identified  or  specifically  addressed  in 
the  FEIS.  The  Supplement  will  include 
an  appendix  containing  comments 
received  since  the  DEIR  with  indexed 
and  narrative  responses  bv  the 
Applicants.  The  Supplement  and  the 
FEIS  are  collectively  intended  to 
comprise  the  Final  EIR  for  purposes  of 
review  under  MEPA. 

FERC  Process 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  888  First  Street.  NE..  Room  2 A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies; 
public  interest  groups:  individuals  who 
have  requested  the  FEIS:  newspapers, 
and  parties  to  this  proceeding. 

In  accordance  with  Council  on 
Environmental  Quality  (CEQ) 


regulations  implementing  the  National 
Envirorunental  Policy  Act.  no  agency 
decision  on  a  proposed  action  may  be 
made  until  30  days  after  the  U.S.  ' 
Environmental  Protection  Agencv 
publishes  a  notice  of  availability  of  an 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  when 
an  agency  decision  is  subject  to  a  formal 
internal  appeal  process  that  allows  other 
agencies  or  the  public  to  make  their 
views  known.  In  such  cases,  the  agency 
decision  may  be  made  at  the  same  time 
the  notice  of  the  FEIS  is  published, 
allowing  both  periods  to  run 
concurrently  The  Commission  decision 
for  this  proposed  action  is  subject  to  a 
30-dav  rehearing  period. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
internet  website  (www.ferc.gov)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
menu,  and  follow  the  instructions  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings  From  the 
FERC  internet  web  site,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers. 

Secretary 

[FR  Doc.  01-29072  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Post-Certificate 
Environmental  Compliance  and 
Environmental  Report  Preparation 
Training  Seminars 

November  15.  ;J001. 

The  Office  of  Energy  Projects  (OEP) 
staff  will  conduct  the  first  of  five 
sessions  of  its  Post-Certificate 
Environmental  Compliance  Seminar  on 
December  12  and  13.  200  and  the 
remaining  four,  as  well  as  five  sessions 
of  the  Environmental  Report  Preparation 
Seminar,  throughout  2002.  Last  offered 
in  1998.  these  seminars  have  been 
updated  to  reflect  recent  regulatory 
changes  and  to  open  for  discussion 


state-of-the-industry  advances  in 
compliance  management  techniques 
The  format  of  both  seminars  has  also 
been  revised  to  include  interactive 
training  techniques  and  increased 
audience  participation  The  trainmg 
seminars  will  be  delivered  by  FERC  staff 
and  consultants  with  significant 
industry  experience 

Details  on  the  content  of  both 
seminars  and  the  scheduled  training 
locations  are  provided  below  For  more 
information  for  the  courses  visit  the 
FERC  website  at  bttp://v^'i\^\\ferc.gov/ 
industry_seminars_home.htm  and  to 
register  for  the  courses,  visit  the  web 
site  for  these  training  sessions  at 
wv^-v,-  ferc-envtrainmg.com  or  call  (650) 
712-6610.  Registration  for  each  course 
will  be  limited:  so.  although  there  is  no 
charge  for  the  course,  all  participants 
must  register  in  advance 

Post-Certificate  En\'ironmental 
Compliance  (2-Day  Seminar) 

This  two-day  seminar  will  cover  the 
FERC's  post-certificate  regulatory- 
process  and  construction  and 
restoration  requirements  The  seminar 
will  provide  each  tramee  with 
knowledge  of  the  basic  environmental 
requirements  of  most  FERC  certificates 
and  will  address  the  following 
compliance  topics: 

•  Precon  struct  ion  planning 

•  Post-certificate  filings,  including 
cultural  resources  requirements, 
implementation  plan,  threaten  and 
endangered  species 

•  Waterbody  crossings 

•  Wetland  construction 

•  Erosion  control 

•  Residential  construction 

•  Agricultural  mitigation 

•  Variance  procedures 

•  Right-of-way  restoration  and  post- 
construction  activities 

Before  each  morning  of  the  seminar, 
we  will  also  offer  an  '  earlv-bird" 
session  on  Pipeline  CJunstniction  (Day  IJ 
and  Effective  Communications  (Dav  2) 
for  those  participants  who  fell  thev 
would  benefit.  Participants  must  register 
for  these  early-bird  sessions  when 
registering  for  the  seminar  The  Pipeline 
Construction  session  will  be  for  those 
who  are  inexperienced  in  basic  pipeline 
construction  practices  The  Effective 
Communications  session  will  discuss 
how  the  Environmental  Inspector  and 
project  representatives  may  best  ket>p 
themselves,  agencies,  and  construction 
contractors  informed  of  the  status  of  the 
project  and  various  regulatorv 
requirements  to  avoid 
misunderstandings  to  the  extent 
possible 

At  the  training  seminar,  we  will 
present  updates  that  are  under 
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consideration  for  the  Upland  Erosion 
Control.  Revegetation,  and  Maintenance 
Plan  (Plan)  and  the  Wetland  and 
VVaterbodv  Construction  and  Mitigation 
Procedures  (Procedures).  Seminar 
participants  will  have  the  opportunity 
to  provide  input  and  comment  on  the 
proposed  updates.  We  will  also  issue 
separate  notice  of  these  potential 
changes  for  the  general  public  and  the 
rcigulated  industrv'  to  comment  on 
outside  of  the  training  venue. 

Registered  participants  will  receive  a 
certificate  of  attendance  at  the  end  of 
the  session  and  an  updated  copy  of  the 
Natural  Gas  Pipeline  Environmental 
Compliance  Workbook. 

The  December.  2001.  Post-Certificate 

Environmental  Compliance  Seminar 
will  be  held  in  Houstim,  Texas  at  the 
Sheraton  North.  15700  John  F.  Kennedy 
Blvd  Participants  must  register  for  this 
course  by  Decfmber  1   Additional 
courses  will  be  held  as  shown  on  the 
attached  table.  More  information  on 
these  future  courses  will  be  posted  on 
thw  website  in  Ianuar\-  2002. 


Environmental  Report  Preparation 

This  seminar  will  discuss  the 
environmental  documentation  required 
for  certificate  applications  prepared 
under  subpart  A  of  18  CFR  157  and 
sections  7(a),  7(b),  and  7(c)  of  the 
Natural  Gas  Act  (NGA),  subpart  F 
blanket  projects,  and  section  2.55 
replacements.  The  seminar  will  assist 
each  trainee  in  preparing  the 
environmental  report  required  for  filing 
with  FERC  applications  for  project 
construction  or  abandonment.  The 
presentation  will  address  the 
information  necessary  to  meet  the 
FERC's  minimum  filing  requirements 
and  will  cover  the  following  topics: 

•  General  Project  Description 

•  Water  Use  and  Quality 

•  Fish.  Wildlife,  and  Vegetation 

•  Cultural  Resources 

•  Socioeconomic  and  Environmental 
Justice 

•  Geological  Resources 

•  Soils 

•  Land  Use,  Recreation  and 
Aesthetics 

•  Air  and  Noise  Quality 

Schedule  of  Training  Semianrs 

(FY  2001-2002) 


•  Alternatives 

•  Reliability  and  Safety 

•  PCB  Contamination 

•  Information  Related  to  LNG 
Facilities 

•  Landowner  Notification 
The  seminar  will  also  include  a 

discussion  of  the  FERC's  efforts  to 
enhance  stakeholder  involvement 
during  the  pre-filing  process  which 
potentially  includes  beginning  the 
National  Environmental  Policy  Act 
process  during  the  development  stage  of 
a  project.  Participants  will  receive  a 
certificate  of  attendance  at  the  end  of 
the  session  and  an  updated  copy  of  the 
Guidance  Manual  for  Environmental 
Report  Preparation. 

The  Environmental  Report 
Preparation  Seminars  will  be  held  as 
shown  on  the  attached  table.  More 
information  on  these  future  courses  will 
be  posted  on  the  website  in  January 
2002. 

David  P.  Boergers, 
Secretary. 


Dates 


Location 


Seminar 


December  12- 

Marcti  

April    


13 


Houston  .... 
Las  Vegas 
Atlanta 


May     

June     

August 

Septemtjer 


Hartford 
Salt  Lake 
Houston 
St.  Louis  . 


Compliance 
Compliance 

Compliance    ER  Prepara- 
tion 
Compliance  ER  Preparation. 
ER  Preparation. 
ER  Preparation 
Compliance.  ER  Preparation. 


[PR  Dik:.  01-29071  Fileci  11-20-01:  8:45  am) 

BILLING  CODE  6717-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-42212E:  FRL-6812-9] 

Endocrine  Disrupter  Methods 
Validation  Subcommittee  under  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 

Aiicncv  (EPA). 
ACTION:  Notice. 

SUMMARY:  As  mandated  by  the  Federal 

Food.  Drug,  and  Cosmetic  Act,  as 
amrndcd  bv  the  Food  Qualitv  Protection 
Art  of  144b.  EPA  IS  implementing  an 
Endocrine  Disruptor  Screening  Program 
(EDSP).  As  part  of  the  implementation 
of  EDSP,  the  Endocrine  Disruptor 


Methods  Validation  Subcommittee 
(EDMVS)  under  the  National  Advisory' 
Council  for  Environmental  Policy  and 
Technology,  a  Federal  Advisorv' 
Committee  NACEPT.  has  been 
established.  There  will  be  a  3-day 
meeting  of  the  EDMVS.  EDMVS  will 
provide  technical  advice  on  the  Tier  1 
screening  and  Tier  2  testing  methods  for 
its  EDSP.  The  meeting  is  open  to  the 
public.  Seating  is  on  a  first-come  basis. 
Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Jane  Smith  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 
to  the  meeting,  so  appropriate 
arrangements  can  be  made. 

DATES:  The  3-day  meeting  will  be  held 
on  December  10,  2001.  from  1  p.m.  to 
6  p.m.,  December  11.  2001.  from  9  a.m. 
to  5  p.m..  and  December  12,  2001,  from 
9  a.m.  to  noon. 


Requests  to  participate  in  the  meeting 
must  be  received  on  or  before  December 
6.  2001.  The  public  comment  period 
will  be  late  on  the  afternoon  of 
December  10.  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
RESOLVE  1255  23rd  St.,  N\V.,  Suite 
275.  Washington.  DC.  The  telephone 
number  at  RESOLVE  is  (202)  944-2300. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1.  listed  under 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  request 
must  identifv'  docket  control  number 
C)PPTS-422i2E  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Smith,  Designated  Federal  Official, 
Office  of  Science  Coordination  and 
Policy  (7203M),  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460; 
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telephone  number:  (202)  564-8476;  fax 
number:  (202)  564-8483;  e-mail  address: 
smith.jane-scott@epa.gov.  (Please  make 
note  of  these  new  phone/fax  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  if  you  produce,  manufacture, 
use,  consume,  work  with,  or  import 
pesticide  chemicals,  substances  that 
may  have  an  effect  cumulative  to  an 
effect  of  a  pesticide,  or  substances  found 
in  sources  of  drinking  water  To 
determine  whether  you  or  your  business 
may  have  an  interest  in  this  notice  vou 
should  carefully  examine  section  468(p) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  as  amended  bv  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
(Public  Law  104-170),  21  U.S.C.  346a(p) 
and  amendments  to  the  Safe  Drinking 
Water  Act  (SDWA)  (Pubhc  Law  104- 
182).  42  U.S.C.  300J-17.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  1  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  The  draft  meeting 
agenda  is  now  available.  In  addition,  the 
Agency  may  provide  additional 
background  documents  as  the  material 
becomes  available.  You  may  obtain 
electronic  copies  of  these  documents, 
and  certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/scipoly/oscpendo.  To 
access  this  document,  on  the  Home  Page 
select  "Endocrine  Disruptor"  which  will 
take  you  to  the  OSCP  Endocrine 
Disruptor  Screening  Program  web  site. 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://wvrw.epa.gov/ 
fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPPTS-42212E.  The 
administrative  record  consists  of  the 
documents  specifically  referenced  in 
this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
Endocrine  Disruptor  Methods 
Validation,  including  any  information 
claimed  as  Confidential  Business 
Information  (Lbl).  This  administrative 
record  includes  the  documents  that  are 


physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  administrative  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  North  East  Mall  Rm. 
B-607.  Waterside  Mall.  401  M  St..  SW., 
Washington,  DC,  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legaJ  holidays.  The 
telephone  number  of  the  Center  is  (202) 
260-7099 

in.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Your  request 
must  be  received  by  EPA  on  or  before 
December  6,  2001.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify-  docket  control  number  OPPTS- 
422 12E  in  the  subject  line  on  the  first 
page  of  your  request. 

1  By  mail.  You  may  submit  a  request 
to:  Docket  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW'., 
Washington.  DC  20460. 

2  In  person  or  by  courier.  U.S.  EPA 
Confidential  Business  Information 
Center  (CBIC).  Room  6148,  Mail  Code 
7407M,  ATTN:  NCIC.  East  Building. 
1201  Constitution  Ave..  N^V.. 
Washington.  DC  20004.  The  Center  is 
open  from  noon  to  4  p.m  .  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  564-8930  or  8940,  You 
must  call  for  escort  or  pick-up. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
oppt.ncic@epa.gov.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPPTS- 
4221 2E  You  may  also  file  a  request 
online  at  many  Federal  Depository 
Libraries. 

IV.  Meeting  Topics 

December  10.  11.  and  12.  2001 

•  Review  summars'  of  previous 
meeting.  (October  30-31,  2001)  mission 
statement  and  workplan 

•  Pubertal  studies;  Single  dose  study, 
multi-dose  protocol,  and  array  protocol. 

•  Mammalian  one  generation 
extension  study. 


•  In  utero  through  lactation  protocol. 
List  of  Sub)ects 

Environmental  protection.  Endocrine 

Disruptor  Screening  Program. 
EndocrineDisruptor. 

Dated:  November  14.  2001. 
Vanessa  Vu. 

Director,  Office  of  Science  Coordination  and 
Policy.  Office  of  Prevention.  Pesticides  and 
Toxic  Substances 

[FR  Doc  01-29105  Filed  11-20-01:  8:45  am) 

BILUNG  CODE  6560-60-5 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7105-8] 

Office  of  Research  and  Development; 
Board  of  Scientific  Counselors 
Subcommittee  Review  of  the  National 
Center  for  Environmental  Research 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  review. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  .Agency, 
Office  of  Research  and  Development 
(ORD).  Board  of  Scientific  Counselors 
(BOSC).  Subcommittee  will  meet  to 
review  the  National  Center  for 
Environmental  Research 
DATES:  The  review  will  be  held  on 
Ianuar>-  23-24,  2002  On  Wednesday. 
January-  23.  2002.  the  review  will  begin 
at  9  a.m..  and  will  recess  at  4  p.m.  On 
Thursday.  January  24.  2002.  the  review- 
will  reconvene  at  830  am  and  adjourn 
at  approximately  12  noon  All  times 
noted  are  Eastern  Time 
ADDRESSES:  The  review  will  be  held  at 
the  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue.  .VW  .  Glacier  Bav 
Conference  Room,  Room  Number  81102. 
Washington.  DC  20004 
SUPPLEMENTARY  INFORMATION:  .\nyone 
desiring  a  draft  agenda  may  fax  their 
request  to  Shirley  R  HamUtnn.  (202) 
565-2444  The  meeting  is  open  to  the 
public.  Any  member  of  the  public 
wishing  to  make  comments  at  the  * 

meeting  should  contact  Shirley 
Hamilton.  Designated  Federal  Officer. 
U.S.  Environmental  Protection  .Agency. 
Board  of  Scientific  Counselors,  Office  of 
Research  and  Development  ;870iR). 
1200  Pennsylvania  Avenue  NW  . 
Washington.  DC  20460  by  telephone  at 
(202)  564—6853.  In  general,  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Hamilton.  Designated  Federal 
Officer.  L'.S.  Environmental  Protection 
Agencv,  Office  of  Research  and 
Development,  (8701R),  1200 
Pennsvlvania  Avenue.  N\V., 
Washington.  DC  20460.  (202)  564-6853. 

I)nt.>(l    N(nt'mber  13,  2001. 
Peter  W.  Preuss. 

Director.  Xational  Center  for  Environmental 
Research 
;KR  Dot    01-29103  Filed  11-20-01;  8:45  am] 

BILUNG  COOC  6S60-S0-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRL-7105-9] 

Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

AGENCY:  Environmcntdl  Protection 

Agencv  (EPA). 

ACTION:  Notice  of  teleconference. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  law 
92-463. "as  amended  (5  U.S.C.  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency. 
Office  of  Research  and  Development 
(ORD).  The  Board  of  Scientific 
Counselors  (BOSC).  will  hold  an 
Executive  Committee  Teleconference. 
DATES:  The  teleconference  will  be  held 
on  December  17.  2001. 

ADDRESSES:  On  Monday,  December  17, 
2001,  the  teleconference  will  begin  at  1 
p.m.  and  will  adjourn  at  3  p.m.  All 
times  noted  are  Eastern  Time. 
SUPfH-EMENTARY  INFORMATION:  The  entire 
agenda  of  the  BOSC  Executive 
Committee  teleconference  is  to  discuss 
and  approve  draft  BOSC 
Subcommittees'  Reviews  of  ORD's 
National  Laboratory  and  Centers.  The 
teleconference  is  open  to  the  public. 
Anv  member  of  the  public  wishing  to 
speak  on  the  teleconference  should 
contact  Shirley  Hamilton.  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701 R),  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20460;  or  telephone  at 
(202)  564-6853.  In  general  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Hamilton.  Designated  Federal 
Officer.  I'.S.  Environmental  Protection 
Agencv.  Office  of  Research  and 
Development,  NCER  (MC  8701R).  1200 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20460.  (202)  564-6853. 


Dated:  November  13.  2001. 
Peter  W.  Preuss. 

Director.  National  Center  for  Environmental 

Research. 

[FR  Doc  01-29104  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-3000(V51  B;  FRL-6794-4] 

1 ,3-Dlchioropropene  (Telone);  Notice 
of  Final  Determination  for  Termination 
of  the  Telone  Special  Review 

agency:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Final  Determination  and 
Termination  of  Special  Review. 

SUMMARY:  In  a  Federal  Register  Notice 
of  January  12.  2000  (65  FR  1869) 
(hereafter  called  the  "Telone  PD2"  or 
"PD2  ").  EPA  proposed  to  terminate  the 
Telone  Special  Review  based  on  the 
determination  that  the  benefits  of  use 
outweigh  the  risks.  The  Agency 
solicited  public  comments  for  a  60-day 
period.  Following  its  review  of 
submitted  comments,  the  Agency 
believes  that  the  benefits  of  Telone  use 
continue  to  outweigh  the  risks  Thus, 
with  this  notice,  EPA  is  announcing  that 
it  has  terminated  the  Telone  Special 
Review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilhelmena  Livingston,  Special  Review 
and  Reregistration  Division  (7508C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  Telephone  (703) 
308-8025.  E-mail  address: 
livingstim  wilhelmena@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  a  pesticide  registrant  with 
registered  products  which  contain  1,3- 
Dichloropropene  (1,3-D  or  Telone)  as  an 
active  ingredient,  if  you  are  an 
agricultural  producer  or  worker  using 
products  containing  1,3-D  as  an  active 
ingredient,  or  if  you  live  in  and  around 
agricultural  areas  where  1.3-D  is  used. 

B  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1   By  mail.  You  may  request  copies  of 
this  document  by  writing  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7202C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  PennsyK'ania 
Avenue.  NW..  Washington.  DC  20460  or 
by  calling  (703)  305-5805  between  8:30 
a.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  Be 
sure  to  include  the  docket  control 
number  [OPP-30000/51B1  in  your 
request. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
(OPP-30000/51B1.  The  official  record 
consists  of  all  documents  in  the  Telone 
Special  Review  docket.  Federal  Register 
notices  pertaining  to  actions  under  the 
Special  Review  regulations,  including 
supporting  documents,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  The  official 
record  includes  documents  that  are 
physically  located  in  the  docket,  as  well 
as  documents  that  are  referred  to  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  is  available  for  inspection  in 
the  Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA,  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805 

3.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents.  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

n.  Response  to  Comments  Submitted  on 
EPA's  Proposed  Determination  to 
Terminate  Special  Review 

A.  Public  Comments  and  Agency 
Responses  to  the  Toxicological 
Concerns  Contained  in  the  Proposal  to 
Terminate  the  Special  Review 

1.  Comment.  Dow  Agrosciences 
commented  that  EPA  omitted  the 
findings  of  several  studies  critical  to 
deriving  any  conclusion  regarding  the 
potential  genotoxicity  of  1,3-D  in  the 
PD2  discussion.  According  to  Dow 
AgroSciences,  these  studies  clearly 
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indicate  a  lack  of  genotoxic  potential  of 
1,3-D. 

Response.  The  studies  in  question 
were  not  available  at  the  time  the  PD2 
was  prepared  and  published  in  the 
Federal  Register.  They  are: 

•  Inhalation  Dominant  Lethal  Assay  in 
Rats  (MRID  No,  44302801] 

•  P-Post  Labeling  Assay  in  Rats  (MRID 
No. 44446302) 

•  Transgenic  Mutagenesis  Assay 
(MRID  No.  44470501) 

•  In  vitro  DNA  Binding  Assay  (MRID 
No.  44446301) 

The  studies  were  either  unacceptable 
or  ihev  did  not  provide  evidence  of  a 
non-genotoxic  mode  of  action.  Findings 
from  these  studies  can  be  found  in  HED 
document  No.  012317  (Dominant  Lethal 
Assay)  and  HED  document  No.  013566 
(studies  2-4). 

2.  Comment.  Dow  Agrosciences 
commented  that,  contrary  to  EPA's 
discussion  in  Unit  III  C  of  the  PD2,  the 
formation  of  1,3-D  epoxide  is  not  a 
significant  or  relevant  metabolic 
.pathway  in  the  mouse  at  non-acute 
lethal  doses  and  via  the  conceivably 
anticipated  routes  of  exposure 
(inhalation  or  ingestion)  that  are 
expected  to  occur  during  product  use 
conditions.  Dow  Agrosciences 
questioned  the  relevance  of  studies  used 
to  come  to  these  conclusions  because 
doses  used  in  the  study  (Schneider  et 
al.)  either  were  equal  to  or  exceeded  the 
LDso  for  telone  and  the  route  of 
exposure  represented  the  "less  relevant 
route." 

Response.  The  study  being  questioned 
by  Dow  Agrosciences  did  indeed  use 
doses  which  exceeded  the  LDso  of  300 
milligram/kilogram  (mg/kg).  However, 
the  purpose  of  the  study  and  the  way 
HED  scientists  used  the  data  was  to 
identify  the  hazard  (i.e.,  the  capacity  of 
1,3-D  to  produce  mutagenic  epoxides 
both  in  vitro  and  in  vivo),  rather  than 
determine  dose  levels.  Hazard 
identification,  which  identifies  the 
components  of  a  toxic  response,  is  a 
crucial  step  in  the  risk  assessment 
process.  Qualitatively,  therefore,  the 
study  of  Schneider  et  al  has  provided 
information  on  the  hazard  potential 
resulting  from  epoxide  formation 
3.  Comment.  Dow  Agrosciences 
submitted  the  results  of  a  series  of 
mammalian  and  environmental 
toxicology  studies  which  evaluated  the 
properties  of  the  acid  and  alcohol 
metabolites  of  1,3-D.  Based  on  this 
metabolite-specific  data  base,  Dow 
AgroSciences  requested  that  the  acid 
and  alcohol  metabolites  no  longer  be 
judged  as  having  equal  toxicity  as  1,3- 
D  and  that,  instead,  assessments  of 
exposure  and  risk  should  be  made  for 


the  metabolites  separate  from  the 
parent. 

Response.  The  Agency  is  concluding 
this  Special  Review  with  the 
assumption  that  the  acid  and  alcohol 
metabolites  have  equal  toxicity  as  the 
parent.  Even  with  this  conservative 
assumption,  the  Agency  has  concluded 
that  Telone  benefits  exceeds  the  risk. 
However,  for  future  registration 
activities,  the  Agency  will  review  the 
submitted  data  to  determine  whether  it 
is  appropriate  to  conduct  a  separate 
exposure  and  risk  assessment  for  the 
1,3-D  acid  and  alcohol  metabolites 

4.  Comment.  A  number  of 
commenters  questioned  EPA's  reliance 
on  research  by  the  National  Toxicology 
Program  (NTP).  stating  that  the  NTP's 
Technical  Report  Review  Subcommittee 
includes  an  employee  of  the  parent 
company  for  the  Telone  pesticide 
registrant.  Another  commenter  (Friends 
of  the  Earth)  also  questioned  the  validity 
of  the  studies  conducted  by  the 
registrant,  which  were  cited  by  EP.^  in 
its  proposed  decision  This  commenter 
felt  that  the  Agency  should  conduct  its 
own  studies  to  verify  the  findings  of 
registrant  sponsored  studies 

Response  The  Agency  routinely 
requires  registrants  to  conduct  studies 
that  help  identify  potential  human 
health  or  ecological  risks.  These  studies 
generally  form  the  majority  of  studies 
available  to  the  Agency  when  assessing 
the  risks  associated  with  pesticide  use 
Studies  are  often  conducted  by 
independent  laboratories  and  are  subject 
to  the  Agency's  Good  Laboratory 
Practice  guidelines  found  in  40  CFR  part 
160.  The  Agency,  not  the  registrants, 
analyzes  the  results  of  each  study  to 
determine  the  data's  implications  for 
regulatory  purposes.  Failure  to  comply 
with  good  laboratory  practices  may 
result  in  EPA's  refusal  to  consider  the 
data  reliable  for  the  purpose  of 
supporting  regulation  of  a  pesticide.  In 
addition,  tampering  with  study  findings 
can  result  in  both  criminal  and  civil 
penalties. 

5.  Comment.  Friends  of  the  Earth  felt 
that  EPA  underestimated  the  ability  of 
Telone  to  irritate  the  skin  and  cause 
systemic  toxicity,  citing  a  1986  study  by 
Cornell  stating  that  the  chemical  is  a 
moderate  skin  irritant,  rather  than  a 
slight  irritant  as  stated  by  the  EPA  The 
Occupational  Safety  and  Health 
Administration's  permissible  exposure 
limit  for  Telone  also  includes  a  skin 
notation  to  help  protect  against  telone's 
ability  to  cause  systemic  toxicity  when 
absorbed  through  the  skin. 

Response.  Telone  is  classified  as  a 
slight  skin  irritant  (Toxicity  Category  III: 
slight  to  well-defined  erythema  and  very 
slight  to  slight  edema  observed  at  72 


hours  following  exposure),  based  upon 
results  of  the  acute  primary  skin 
irritation  toxicity  study,  which  the 
Agency  has  reviewed  and  determined  to 
be  acceptable.  Any  other  study  which 
may  be  relevant  to  EPA  human  health 
assessment  of  Telone  should  be 
submitted  to  EPA.  so  the  .^gency  can 
determine  its  validity  under  the  current 
testing  guidelines 

Telone  is  assigned  Toxicity  Category 
II  based  upon  the  toxicities  identified  in 
three  acute  mammalian  studies  (acute 
oral,  acute  dermal,  and  primary  eye 
irritation  toxicity  studies).  The  categor. 
for  labeling  purposes  is  assigned  on  the 
basis  of  the  highest  hazard  shown  by 
specific  indicators  in  the  batten,-  of 
acute  toxicity  studies  Hence,  tbe 
product  labeling  for  telone  reflects 
adequate  precautionary  statements,  use 
precautions,  environmental  hazards, 
handling  and  protective  equipment 
requirements,  maximum  application 
rates,  and  other  exposure  mitigation, 
measures  for  pesticides  meeting  the 
Toxicity  Category  II  criteria 

6  Comment.  In  questioning  the 
Agency's  conclusions  regarding 
mutagenicity  in  the  PD2.  the  registrant 
also  referred  to  the  Agency  s  reference 
to  an  "m  vivo  formation  of  DNA  lesions 
in  various  organs,  including  the 
stomach,  colon,  liver,  kidney,  bladder, 
brain,  and  bone  marrow  '  The  registrant 
indicated  a  belief  that  these  results  were 
based  on  flawed  data,  making  reference 
to  these  lesions  inappropriate 

Response.  This  finding  appears  to 
have  come  from  the  study  of  Ghia  et  al., 
1993  In  this  assay,  significant  DNA 
fragmentation  was  observed  in  the  liver 
(p<0.01  to  <0.002).  gastric  mucosa 
(p<0.05).  and  the  kidney  (p<0  01  ]  of  rats 
3  hours  after  the  oral  gavage 
administrations  of  62.5,  125  or  250  mg/ 
kg.  The  effect  in  the  liver  was  dose- 
related  Based  on  the  Agency's  revisit  of 
the  study,  it  also  appears  that  findings 
for  the  lungs,  brain,  and  bone  marrow 
were  erroneously  presented  as  positive 
for  DNA  single  strand  breaks  and  the  rat 
bladder  was  not  tested  These  errors  will 
be  corrected  in  future  nsk  assessments 
However,  it  should  be  emphasized  that 
mutagenicity  results  will  not  impact  the 
Agency's  Special  Review  determination 

B  Public  Comments  and  Agency 
Responses  to  Telone  Incident  Data 

Comment  Dow  AgroSciences  noted 
that  a  reference  in  the  PD2  to  a  reported 
case  of  a  farmer  contracting  leukemia  as 
a  result  of  being  accidentally  sprayed  in 
the  face  with  Telone  as  a  result  of  a 
leaky  hose  was  inaccurate  Dow 
AgroSciences  provided  public  court 
records  from  a  related  case  in  California, 
arguing  that  the  fanner  had  leukemia 
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prior  to  the  Telone  exposure  and, 
therefore  there  was  no  association 
between  the  leukemia  and  Telone 
exposure. 

Hesponse.  The  Agency  agrees  that 
when  a  disease  precedes  pesticide 
exposure,  this  does  not  support 
evidence  of  risk.  However,  based  solely 
on  the  legal  brief  submitted  to  the 
Agency  in  support  of  this  assertion  of 
diagnosis  prior  to  Telone  exposure,  it  is 
not  possible  for  the  Agency  to  confirm 
that  this  IS  what  occurred.  Therefore, 
this  information  does  not  provide  EPA 
with  any  basis  for  evaluating  the 
relationship  between  the  Telone 
exposure  and  the  farmer's  leukemia  and 
the  usefulness  of  this  incident  in 
evaluating  the  health  risks  associated 
with  Telone 

C  Public  Comments  and  Agency 
Responses  to  the  Groundwater 
Contamination  Potential  of  Telone 

1  Comment.  Dow  AgroSciences 
commented  that  it  was  inappropriate  to 
base  potential  dietary'  exposure  to 
Telone  in  the  PD2  on  residue  values 
developed  using  "on-site"  wells  from 
the  Florida  prospective  groundwater 
study  because  of  the  requirement  of  a 
100-foot  setback  from  any  treated  field 
to  the  nearest  potable  drinking  water 
well  that  was  added  to  Telone  product 
labels  in  1999. 

Response.  EPA  agrees  that  the  "on- 
site"  wells  (wells  on  fields  treated  with 
Telone)  do  not  provide  the  most 
accurate  estimates  of  Telone 
concentrations  in  drinking  water  for  use 
in  calculating  dietarv'  exposure 
However,  these  were  among  the  most 
reliable  data  available  to  the  Agency  at 
the  time  of  the  PD2  The  tap  water 
monitoring  program,  which  is  currently 
underway,  will  allow  the  Agency  to 
more  accurately  calculate  dietary  risk 
from  groundwater  sources. 

2.  Comment.  A  number  of 
commenters  questioned  why  Telone  use 
was  not  banned  in  Florida,  when  it  was 
specifically  banned  in  other  states.  The 
prevalence  of  karst  geology  and  shallow 
groundwater  in  Florida  make  Florida 
more  vulnerable  to  potential 
groundwater  contamination  from 
Telone. 

Response.  Telone  use  is  banned  in 
areas  of  karst  geology.  The  label 
language  currently  reads: 

Do  not  apply  in  areas  overlying  karst 
geology.  In  North  Dakota.  South  Dakota. 
Wisconsin,  Minnesota.  New  York, 
Maine,  New  Hampshire,  Vermont, 
Massachusetts.  Utah,  and  Montana: 
where  groundwater  aquifers  exist  at  a 
depth  of  50-feet  or  less  from  the  surface, 
do  not  apply  this  product  where  soils 
are  Hydrologic  Group  A. 


The  prohibition  on  use  in  areas 
overlying  karst  geology  applies  to  all 
states.  The  prohibition  on  use  where 
groundwater  aquifers  are  less  than  50- 
feet  from  the  surface  and  where  soils  are 
Hydrologic  Group  A,  on  the  other  hand, 
applies  only  to  those  states  specifically 
listed  (based  on  colder  climate 
conditions  identified  as  promoting  the 
potential  for  groundwater 
contamination).  The  Agency  has 
notified  the  registrant  of  the  potential 
misreading  of  the  label  language  and  has 
encouraged  the  registrant  to  place  these 
prohibitions  on  separate  lines  to  avoid 
confusion,  and  to  clarify  the 
prohibitions  in  their  product 
stewardship  manbal. 

Telone  use  is  prohibited  in  Florida  in 
any  areas  of  karst  geology.  The  Telone 
Reregistration  Eligibility' Decision  (RED) 
also  includes  a  tap  water  monitoring 
requirement  for  any  future  Telone  use 
(should  such  use  occur  in  areas  of  non- 
karst  geology)  and  built-in  future 
restrictions  if  groundwater  levels  exceed 
the  Telone  drinking  water  level  of 
comparison  (DVVLOC). 

3.  Comment.  Friends  of  the  Earth 
commented  that  the  Agency  should 
require  a  minimum  of  a  30Q-foot  buffer 
from  water  wells,  rather  than  the  current 
100-foot  buffer 

Response.  The  data  currently 
available  do  not  allow  the  Agency  to 
quantify  the  degree  of  protection 
afforded  by  any  specific  buffer  distance. 
The  Agency  recognizes  that  a  number  of 
factors  can  influence  the  potential  for 
groundwater  contamination,  including 
soil  temperature,  soil  type,  depth  of 
application,  etc.  As  a  result,  the  tap 
water  monitoring  program  is  designed  to 
help  identify'  any  further  vulnerable 
areas.  This  could  result  in  further 
restrictions  on  the  set  back  from 
drinking  water  wells  in  Telone's  use 
areas. 

4.  Comment.  The  Environmental 
Center  expressed  concerns  about 
Telone  s  potential  to  contaminate 
groundwater  in  Hawaii  because  the 
State  relies  on  groundwater  as  a  source 
of  drinking  water. 

Response.  The  potential  for 
groundwater  contamination  is  well 
established  for  Telone  and  its 
degradates  Dow  AgroSciences  is 
currently  conducting  a  5  Region 
monitoring  program  to  determine  if 
Telone  concentrations  in  groundwater 
used  as  a  source  of  drinking  water  may 
reach  levels  of  concern,  despite 
extensive  mitigation  measures  already 
put  in  place.  The  state  of  Hawaii  is  not 
included  in  this  program,  because  it  was 
determined  that  Telone's  use  in 
Hawaiian  agriculture  is  not  substantial. 
Therefore,  the  potential  for  widespread 


contamination  or  concentrations  of 
concern  would  not  be  anticipated.  If 
problem  areas  are  identified  from  the 
monitoring  program,  the  resuhs  will  be 
extrapolated  to  other  Telone  use  areas, 
including  Hawaii,  while  considering  the 
local  conditions  that  may  impact 
environmental  occurrence  and  levels.  If 
Telone  use  expands  to  new  areas  and/ 
or  new  use  patterns  as  a  result  of  any 
future  phase  out  of  methyl  bromide  or 
other  nematicides  prior  to  analysis  of 
the  monitoring  program's  results,  the 
potential  impact  to  areas  not  included 
in  the  current  5  region  program,  based 
on  best  available  information,  will  be  a 
primary'  criterion  in  requiring 
monitoring  in  these  areas,  including 
Hawaii. 

5.  Comment.  The  Shoshone-Bannock 
Tribes  stated  that  Dow  AgroSciences 
should  also  sample  irrigation  wells,  not 
just  drinking  water  wells  as  part  of  their 
tap  water  monitoring  program. 

Response.  Sampling  of  drinking  water 
wells  provides  the  most  accurate 
information  on  dietary-  risk  from 
drinking  water.  Data  from  irrigation 
wells  would  only  be  used  in  a  situation 
where  more  representative  data  is  not 
readily  available,  as  it  provides  a  more 
conservative  estimate  of  dietary 
exposure  from  drinking  water,  since 
irrigation  wells  are  not  generally  used  as 
a  source  of  drinking  water. 

6.  Comment.  The  Shoshone-Bannock 
Tribes  noted  that  Telone  degradates 
have  been  found  in  water  and  that  they 
are  concerned  about  the  presence  of  the 
degradates  in  water,  not  just  the 
presence  of  the  Telone  parent. 

Response.  The  Agency  did  not  have 
data  on  the  toxicity  of  the  Telone 
degradates  when  it  conducted  its  risk 
assessments  for  the  PD2.  The  Agency 
therefore  made  the  conservative 
assumption  that  the  degradates  would 
be  as  toxic  as  the  parent  compound.  The 
registrant  has  submitted  new  data  to 
better  characterize  the  toxicity  of  the 
degradates,  and  has  asked  that  the 
Agency  no  longer  make  the  assumption 
that  the  degradates  are  as  toxic  as  the 
1,3-D  parent.  As  noted  above  in 
response  to  comment  3,  EPA  will  review 
these  data  and  will  determine  whether 
it  is  appropriate  to  conduct  a  separate 
risk  assessment  for  degradates. 
However,  the  Agency  believes  that  these 
data  are  unlikely  to  change  the  risk- 
benefit  determination  for  Telone, 

D.  Public  Comments  and  Agency 
Responses  to  Agency  Determination 
That  Benefits  of  Telone  Use  Outweigh 
Benefits 

1.  Comment.  The  Miami-Dade  county 
Department  of  Environmental  Resource 
Management  commented  that  it  was 
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premature  to  remove  Telone  from 
Special  Review.  The  Department  noted 
that  there  is  a  pending  Special  Local 
Need  (SLN)  registration  for  Telone  use 
on  turf  and  that  EPA  had  issued  a 
Notice  of  Intent  to  Disapprove  this  SLN, 
The  Department  felt  that  the  Special 
Review  determination  should  be 
delaved  until  groundwater  monitoring 
in  Miami-Dade  county  could  be 
completed  and  air  quality  concerns 
expressed  by  EPA  for  this  SLN  are 
addressed  and  demonstrate  that  Telone 
does  not  pose  an  undue  risk  to  human 
health  and  the  environment. 

Response.  EPA  is  reviewing 
additional  data  submitted  in  response  to 
its  Notice  of  Intent  to  Disapprove  the 
SLN  registration  for  Telone  use  on  turf. 
The  SLN  is  being  held  in  abeyance  until 
the  review  of  data  is  completed.  If  these 
concerns  are  not  adequately  addressed, 
the  Agency  will  disapprove  the  SLN 
registration.  It  should  be  noted, 
however,  that  this  decision  is 
independent  of  the  Special  Review 
action.  The  Agency's  proposal  to 
terminate  the  Telone  Special  Review  is 
based  on  a  risk-benefit  balancing  for 
current  Telone  uses.  Before  any  new  use 
can  be  registered,  the  registrant  must 
demonstrate  that  the  use  will  not  cause 
unreasonable  adverse  effects  on  the 
environment. 

2.  Comment.  The  Shoshone-Bannock 
Tribes  commented  that  EPA  should  wait 
for  the  results  of  the  ongoing  tap  water 
monitoring  before  terminating  the 
Telone  Special  Review 

Response.  The  Agency  believes  it  is 
appropriate  to  terminate  the  Telone 
Special  Review  prior  to  completion  of 
the  tap  water  monitoring  study,  since 
additional  restrictions  will  be 
automatically  incorporated  into  the 
Telone  registration  if  the  tap  water 
monitoring  demonstrates  remaining 
groundwater  contamination  concerns. 
Since  any  additional  necessary 
restrictions  will  be  automatically 
incorporated,  it  is  not  necessary  to  keep 
the  Telone  Special  Review  open.  The 
Special  Review  process  provides  a 
mechanism  for  the  Agency  to  impose 
limitations  on  a  pesticide  which  is 
already  on  the  market.  In  the  case  of 
Telone,  the  registrant  must,  as  an 
outcome  of  the  Agency's  Telone 
Reregistration  Eligibility  Decision, 
impose  additional  mitigation  measures 
if  the  tap  water  monitoring  indicates 
such  measures  are  necessary. 
Based  on  available  data  and 
conservative  assumptions,  the  Agency 
has  determined  that  the  benefits  of 
telone  use  outweigh  the  risks  of  such 
use.  If  the  tap  water  monitoring  study 


demonstrates  that  certain  areas  remain 
vulnerable  to  groundwater 
contamination  despite  existing 
mitigation  measures,  the  registrants 
have  already  committed  to  imposing 
additional  use  restrictions  to  prevent  the 
potential  for  such  groundwater 
contamination. 

3.  Comment.  The  Florida  Consumer 
Action  Network,  the  Farmworkers 
Association  of  Florida,  Inc  ,  and  Friends 
of  the  Earth  commented  that  there  is 
insufficient  evidence  that  the  benefits  of 
Telone  use  outweigh  the  risks.  Friends 
of  the  Earth  noted  that  there  were  other 
methyl  bromide  alternatives  available. 
The  Farmworker's  Association  of 
Florida  also  expressed  concern  about 
the  lack  of  information  on  the 
synergistic  effects  of  Telone  when  used 
in  combination  with  other  weed  control 
agents. 

Response.  As  detailed  in  the  Telone 
PD2 ,  the  Agency  believes  that  the 
benefits  of  Telone  use  outweigh  the 
risks  and  that  the  Special  Review 
should  therefore  be  terminated  The 
benefits  analysis  included  an 
assessment  of  all  Telone  nematicide 
alternatives,  not  just  methyl  bromide 
EPA  agrees  that  there  is  a  lack  of 
information  on  the  synergistic  effects  of 
Telone  when  used  in  combination  with 
other  weed  control  agents  The  Agency's 
approach  to  regulating  pesticides  is 
generally  to  review  products  by  active 
ingredient.  Thus.  EPA  considers  the 
risks  posed  by  Telone  separately  from 
the  risks  posed  by  the  active  ingredients 
in  the  other  weed  control  agents  Each 
active  ingredient  must  demonstrate 
acceptable  risk  individually  before  it 
can  be  registered  or  reregistered.  In  the 
absence  of  data  that  would  show  that 
synergistic  risks  exist,  the  Agency  is 
unable  to  characterize  the  effects  of 
combining  pesticidai  active  ingredients 
and  does  not  believe  that  it  is  necessary 
to  do  so  for  Telone  based  on  currently 
available  data. 

4.  Comment.  The  Metam  Sodium  Task 
Force  commented  that  EPA  had 
understated  the  benefits  and  overstated 
the  risks  of  Metam  sodium,  a  Telone 
alternative,  in  the  PD2. 

Response.  The  Agency  is  currently 
developing  the  Metam  Sodium 
Reregistration  Eligibility  Decision, 
which  will  provide  a  more  accurate 
assessment  of  Metam  sodium  risks  At 
the  time  of  publication  of  the  Telone 
PD2.  the  Agency  could  only  develop  a 
very  rough  risk  and  benefits  assessment 
for  Metam  sodium.  Although  the 
Agency  described  the  risks  of  the  main 
Telone  alternatives,  this  was.  of 
necessity,  a  qualitative  rather  than 


quantitative  comparison  where  the 
database  remained  incomplete  and  no 
risk  assessment  for  the  alternative  had 
been  conducted  due  to  data 
deficiencies. 

E  Public  Comments  and  Agency 
Responses  on  Worker  Exposures  to 
Telone 

1.  Comment.  The  Farmworker 
Association  of  Florida.  Inc.  and  Fnends 
of  the  Earth  expressed  concern  that 
EPAs  worker  risk  assessment  assumed 
farmworkers  comply  with  Telone  labels 
and  use  the  required  protective 
equipment  These  groups  noted  that 
farmworkers  often  do  not  follow 
personal  protective  equipment  (PPE) 
requirements 

Response.  When  PPE  requirements 
are  added  to  pesticide  labels,  the 
Agency  considers  whether  such 
requirements  are  realistic  The  Agency 
is  aware  that  farmworkers  may  not 
always  follow  PPE  requirements. 
However,  Telone  is  a  Restricted  Use 
Pesticide  which  must  be  applied  by 
certified  applicators,  who  have  received 
special  training,  or  by  workers  who  are 
under  their  direct  supervision  This 
requirement  increases  the  likelihood 
that  workers  handling  Telone  will 
comply  with  PPE 

Z  Comment.  The  Environmental 
Center  commented  that  in  addition  to 
label  restrictions,  some  type  of 
applicator  traimng  should  be 
mandatory 

Response.  Telone  is  a  restricted  use 
pesticide.  This  means  that  Telone  can 
only  be  applied  by  certified  applicators, 
who  must  complete  a  required  course  of 
studv,  or  by  workers  under  the  direct 
supervision  of  a  certified  applicator.  In 
addition.  Dow  .AgroSciences  has 
compiled  a  detailed  product 
stewardship  manual  for  Telone  users, 
which  provides  more  specific  guidance 
to  users  on  how  to  comply  with  the 
label  restrictions  and  to  ensure  the  safe 
use  of  Telone. 

F  Public  Comments  and  Agency 
Response  on  Buffer  Zones  to  Address 
Drift  to  Bystanders 

1.  Comment.  Dow  AgroSciences  noted 
a  discrepancy  between  the  information 
summarized  in  Table  5  of  the  PD2  and 
Tables  in  the  1998  Telone 
Reregistration  Eligibility  document  on 
the  results  of  off-site  air  monitoring. 

Response.  The  Agency  agrees  that 
Table  5  of  the  PD2  contained  some 
errors  The  corrected  table  is  as  follows: 


I 


58472 


Federal  Register    Vol.  66.  No.  225 /Wednesday.  November  21.  2001 /Notices 


Table  5.— Offsite  Air  Monitoring 
Data  Using  Average  Concentra- 
tions FROf^  Three  Study  Sites 
(A2,  NC,  WA) 


Distance         Mean  cone        Mean  cone 
from  treated        7  day  (ng/         15  day  lag/ 
field  (m)                m3)                   m3) 

1 

1600  (AZ) 

3 

T 

2 

1.200  (A2) 

6 

4 

800 

11 

7 

500 

19 

10 

125  Edge  of 
buffer 
zone' 

92 

56 

25 

196 

63 

5 

185 

67 

onsite                181 

171 

'Edge  of  buffer  zone  -  EPA  uses  this  dis- 
tance to  approximate  nsks  at  300-teet  buffer 

The  errors  in  Table  5  of  the  PD2  did 
not  affect  the  Agency's  risk-benefit 
determination  or  conclusions  about 
potential  bystander  exposure  to  Telone. 

2.  Comment  Friends  of  the  Earth 
expressed  concerns  about  pesticide  drift 
from  telone  use  and  asked  that  EPA 
prohibit  Telone  fumigation  within  72 
hours  of  activities  in  and  around 
schools,  nursing  homes,  and  similar 
structures.  Friends  of  the  Earth  also 
requested  that  "occupied  structures"  for 
the  purposes  of  the  300-foot  buffer  be 
better  defined 

Rpsponse  The  Agency  believes  that 
the  300-foot  buffer  zone  around 
occupied  structures  provides  protection 
to  those  in  and  around  schools,  nursing 
homes,  and  other  structures  from 
potential  1.3-D  drift.  This  buffer  area 
provides  the  same  type  of  protection 
suggested  bv  the  Friends  of  the  Earth's 
72-hour  prohibition  on  use. 

The  term  "occupied  structure"  is 
broadly  defined  on  the  label  to  be  a 
structure  "such  as  a  school,  hospital, 
business,  or  residence."  The  label 
further  specifies  that  "no  person  shall 
be  present  at  this  structure  at  any  time 
during  the  7  consecutive  day  period 
following  application"  to  ensure  that 
Telone  cannot  be  used  around 
structures,  without  the  300-foot  buffer 
zone,  even  if  such  structures  are 
unoccupied  at  the  time  of  actual  Telone 
application,  if  individuals  would  be 
ppturning  to  \h^'  structure  earlier  than  7 
days  (or  168  hours)  following  Telone 
use.  The  Agency  does  not  have  any 
information  suggesting  that  users  of 
Telone  have  experienced  confusion 
from  the  t  urrent  label  language  that 


would  require  clarification  of  the  term 
"occupied  structure." 

G.  Request  for  Extension  of  Comment 
Period 

Comment.  The  Florida  Consumer 
Action  Network  and  Farmworker 
Association  of  Florida.  Inc.  requested  an 
extension  of  the  Telone  PD2  comment 
period,  because  they  felt  that  the 
farmworker  advocacy  community  had 
not  been  adequately  notified  of  EPA's 
proposed  termination  of  the  Special 
Review,  since  farmworkers  had  not  been 
included  in  the  introduction  to  the  PD2 
among  the  list  of  those  affected  by  the 
proposal. 

Response.  A  number  of  national  and 
regional  farmworker  advocacy  groups 
routinely  receive  notice  of  the  Agency's 
proposed  actions.  The  Agency  also 
received  a  number  of  comments  from 
farmworker  and  other  advocacy  groups 
in  response  to  the  PD2.  Although  the 
Agency  strives  to  notify  regional  groups 
that  may  be  interested  in  a  given  action, 
it  is  not  possible  for  the  Agency  to 
identify  all  such  groups  for  every 
decision.  Since  these  groups  requesting 
an  extension  did  have  time  to  file  their 
comments,  and  did  not  identify  any 
other  groups  who  did  not  have  enough 
time,  EPA  is  not  extending  the  comment 
period  for  this  action. 

H.  Telone  CIS-Isomer  vs.  Trans-Isomer 

Comment.  The  Shoshone-Bannock 
Tribes  urged  that  EPA  should  only 
allow  the  Telone  registrant  to  market  the 
CIS-isomer  formulation  of  Telone,  as  in 
Europe,  and  not  the  TRANS-isomer, 
because  only  the  CIS-isomer  of  Telone 
is  effective  as  a  nematicide. 

Response.  The  Agency  does  not  have 
any  information  that  the  TRANS-Isomer 
is  not  effective  as  a  nematicide.  Further. 
Telone  has  already  met  the  standard  for 
registration  in  the  context  of 
Reregistration  and  Special  Review  as  a 
mixture  of  the  CIS-Isomer  and  TRANS- 
Isomer.  Therefore,  the  Agency  does  not 
see  any  reason  to  require  the  registrant 
to  reformulate  Telone  as  a  single-Isomer 
formulation  at  this  time. 

III.  Ecological  Effects 

Comment.  Friends  of  the  Earth 
expressed  the  opinion  that  EPA  should 
pay  more  attention  to  the  ecological 
effects  of  Telone  use,  due  to  the 
abundance  of  wildlife  in  Florida. 

Response.  The  scope  of  the  Special 
Review  is  limited  to  human  health 
carcinogenicity  concerns.  However,  the 
Telone  RED  of  1998  evaluated  the 
ecological  risks  posed  by  Telone  use. 
Further  through  the  RED  process,  under 
the  FIFRA  Section  3(c)(2)(b)  authority, 


the  Agency  required  several  ecological 
effects  studies  which  will  be  evaluated. 

IV.  The  EPA's  Decision  Regarding 
Special  Review 

This  notice  concludes  EPA's 
administrative  Special  Review  of  the 
risks  and  benefits  of  Telone,  which  was 
initiated  in  a  Federal  Register  notice  of 
October  8,  1986  (,t1  FR  36160).  In  the 
Januar\'  12.  2000  Federal  Register  (65 
FR  1869).  EPA  announced  its  intent  to 
terminate  the  Telone  Special  Review.  As 
stated  in  that  document,  based  on  its 
risk  and  benefits  assessment,  EPA  has 
concluded  that  the  benefits  provided 
from  the  continued  existing  uses  of 
Telone  outweigh  the  risks.  EPA's  review 
of  comments  received  in  response  to  the 
Januarv-  12.  2000  proposal  to  terminate 
the  Telone  Special  Review,  have  not 
resulted  in  a  change  in  the  Agency's 
risk-benefit  determination.  Accordingly, 
for  the  reasons  set  forth  in  the  January 
12,  2000  notice  (65  FR  1869)  (FRL- 
6380-6).  EPA  is  announcing  that  it  has 
terminated  the  Telone  Special  Review. 

List  of  Subjects 

Environmental  protection.  Pesticides. 

Dated:  November  8.  2001. 

Stephen  Johnson. 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances 

[FR  Dor  01-28972  Filed  11-20-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30475A;  FRL-6808-8] 

Pesticide  Product;  Registration 
Approval 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

AC"nON:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product.  Beetleball 
Technical  containing  the  active 
ingredient  4-allyl  anisole  not  included 
in  any  previously  registered  product 
pursuant  to  the  provisions  of  section 
3(c)(5)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Rose,  Biopesticides  and  Pollution 
Prevention  Division  (751 IC),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsvlvania 
Ave..  NW..  Washington.  DC  20460: 
telephone  number:  70.3-308-9581;  and 
e-mail  address:  iose.robyn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  mav  be  affected  by  this  action  if 
vou  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Kj .  ipc            Examples  of 
Categones           rT^J^           Potentially  Af- 
^°°^^          fected  Entities 

Industry          32532 

Pesticide 
manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents'' 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  a  fact  sheet  which  provides 
more  detail  on  this  registration,  go  to  the 
Home  Page  for  the  Office  of  Pesticide 
Programs  at  http://www.epa.gov/ 
pesticides/,  and  select  "fact  sheet." 

2.  In  person  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30475A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI)  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 


as  the  documents  that  are  referenced  in 

those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conunent  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy  , 
Arlington.  VA.  from  8  30  am  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRJB  telephone  number 
is  (703)  305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFR;\.  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFR.\.  are  also  available  for  public 
inspection  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
hiformation  Office  (A-101).  1200 
Pennsvlvania  Ave  .  N'W  ,  Washington. 
DC  20460.  The  request  should:  Identif\ 
the  product  name  and  registration 
number  and  specify  the  data  or 
information  desired. 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Roval  Road. 
Springfield,  VA  22161. 

II,  Did  EPA  .Approve  the  AppUcation? 

The  Agency  approved  the  application 
after  considering  all  required  data  on 
risks  associated  with  the  proposed  use 
of  4-allyl  anisole,  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  use 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use.  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show- 
that  use  of  4-allyl  anisole  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

III.  Approved  Application 

EP.^  issued  a  notice,  published  in  the 
Federal  Register  of  April  20,  1999  (64 
FR  19356)  (FRL-6072-9).  which 
announced  that  Taensa.  Inc  .  26 
Sherman  Court.  P.O  Box  764.  Fairfield, 
CT  06430.  had  submitted  an  application 
to  register  the  pesticide  product. 
Beetleball  Technical,  a  technical 


product  to  be  used  to  manufacture 
invertebrate  repellents  (EPA  File 
Symbol  72098-U),  containing  97.5%  4- 
allyl  arusole  This  product  was  not 
previously  registered. 

The  application  was  approved  on 
September  28.  2001.  as  Beetleball 
Technical  (EPA  Registration  Number 
72098-4)  for  use  in  manufacturing 
invertebrate  repellents. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated;  October  31.  2001. 

(anet  L.  Andersen. 

Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

FR  Dor   01-28-41  Filed  11-20-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1056:  FRL-6811-7] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGEhJCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1056.  must  be 
received  on  or  before  December  21, 
2001 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  I'nit  I  C  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identifv*  docket  control  number 
PF-1056  in  the  subject  line  on  the  first 
page  of  vtiur  response 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers.  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsvlvania  Ave,.  NW.. 
W'ashington.  DC  20460:  telephone 
number:  (703)  308-3194:  e-mail  address: 
brothers-shaiai&epd.i;ii\  - 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


Categones 


NAICS 
codes 


Examples  of  poten- 
tially atfecfed  enti- 
ties 


32532 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected  The  North  American 
Industrial  Classification  Svstem 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  if  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents'' 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wvirTw. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1056.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 


the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronicallv.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1056  iii  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highwav. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  Ail  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1056  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency''' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subfects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
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and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  8.  2001. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Gowan  Company,  P.O. 
Box  5569.  Yuma.  AZ  85366-5569.  the 
registrant,  and  represents  the  view  of 
Gowan  Company.  EPA  is  publishing  the 
petition  summary  verbatim  without 
editing  it  in  any  way.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Proiect  Number 

4 


0E6165 

EPA  has  received  a  pesticide  petition 
(0E6165)  from  the  Interregional 
Research  Project  Number  4  (IR-4),  681 
US  Highway  #1  South,  North 
Brunswick,  NJ  08902  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  180.145  by  establishing  a  tolerance 
for  residues  of  the  insecticidal  fluorine 
compounds  cryolite  and  synthetic 
cryolite  (sodium  aluminum  fluoride)  in 
or  on  the  raw  agricultural  commodities 
peppermint  tops  and  spearmint  tops  at 
50  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition.  This  notice  of 
filing  contains  a  summary  of  the 
petition  provided  by  Gowan  Company, 
the  registrant. 

A.  Residue  Chemistry 

1.  Plant  metabolism  The  qualitative 
nature  of  the  residue  in  plants  is 
understood,  and  that  plant  residues  are 
inorganic  surface  residues  of  cryolite 
which  are  measured  as  fluoride. 

2.  Analytical  method.  Adequate 
methodology  is  available  for  data 
collection  and  tolerance  enforcement. 
Methods  for  plant  residues  have 
undergone  successful  Agency  validation 
and  will  be  published  in  Pesticide 
Analytical  Manual  (PAM).  Vol.  II.  Using 


these  methods,  total  fluoride  is 
determined  using  a  pH/ion  meter  with 
a  fluoride-specific  electrode.  The 
residue  analytical  method  does  not 
distinguish  between  naturally  occurring 
fluoride  and  fluoride  resulting  from 
agricultural  use  of  cryolite.  Current 
Food  and  Drug  Administration  (FDA) 
multi-residue  screening  protocols  are 
not  appropriate  for  inorganic  fluoride 
residues 

3.  Magnitude  of  residues.  A  tolerance 
of  50  ppm  is  supported  for  fluoride  in 
or  on  mint  tops  for  the  use  pattern  of  36 
pounds  active  ingredient/ acre  per 
season  of  Gowan  cryolite  bait  (20% 
granular). 

B.  Toxicological  Profile 

1.  Acute  toxicity  A  rat  acute  oral 
toxicity  study  showed  a  lethal  dose 
(LD)m!  greater  than  5.000  milligrams/ 
kilograms  (mg/kg).  A  rabbit  acute 
dermal  toxicity  study  demonstrated  an 
LDv)  of  2,100  mg/kg.' A  lethal 
concentration  (LC)s)  >2  06  milligram  per 
liter  (mg/L)  and  <5.03  mg/L  was  seen  in 
an  acute  inhalation  study  with  rats. 
Technical  cryolite  is  a  moderate  eye 
irritant  in  rabbits.  Cryolite  is  not  a  skin 
irritant  to  rabbits  and  is  not  a  dermal 
sensitizer  to  guinea  pigs 

2.  Genotoxicity.  Cryolite  was  negative 
in  an  Ames  reverse  mutation  test  using 
Salmonella  typhimuriuw  with  and 
without  activation  at  dose  levels  of  167. 
500,  1,670,  5,000.  7.500.  and  10,000  ^lg/ 
plate.  Cryolite  was  tested  in  an  m  vitro 
chromosome  aberration  assay  using 
hiunan  lymphocytes  at  100,  500.  and 

1 ,000  jig/mL,  with  and  writhout 
activation.  The  results  were  negative. 
Cryolite  also  was  negative  in  an 
unscheduled  DNA  synthesis  (UDS) 
study  with  rat  hepatocytes  at  dose  levels 
up  to  and  including  50  Hg/mL. 

3  Developmental  and  reproductive 
toxicity.  A  developmental  toxicity  study 
was  f>erformed  with  cryolite  in  rats  at 
dose  levels  of  0.  750.  I'SOO.  and  3.000 
mg/kg/ day  (gavage).  The  no  observed 
adverse  effect  level  (NOAEL)  for  both 
developmental  and  maternal  toxicity 
was  3.000  mg/kg/day.  At  this  dose  level, 
the  only  observation  was  whitening  of 
the  teeth  of  dams. 

A  developmental  toxicity  study  was 
conducted  in  female  mice  with  cryolite 
at  dose  levels  of  0,  30.  100.  and  300  mg/ 
kg/day  (gavage).  The  NOAEL  for 
maternal  toxicity  was  30  mg/kg/day  and 
the  lowest  observed  adverse  effect  level 
(LOAEL)  was  100  mg/kg/day  based  on  a 
single  mortality  in  this  group.  Fetuses  at 
300  mg/kg/day  exhibited  bent  ribs  and 
bent  limb  bones.  The  NOAEL  for 
developmental  toxicity  was  1 00  mg/kg/ 
day.  The  LOAEL  was  300  mg/kg/day 
based  on  an  increase  in  bent  ribs  and 


bent  limbs.  A  range-finding 
developmental  toxicity  study  in  female 
rabbits  tested  cryolite  at  dose  levels  of 
0.  10.  30.  100.  300.  and  1,000  mg  kg/day 
(gavage)  The  NOAEL  for  maternal 
toxicity  was  determined  to  be  10  mg/kg/ 
day  and  the  LOAEL  was  30  mg/kg/day 
based  on  an  increased  incidence  of  soft 
stool  and  dark  colored  feces  and 
decreased  defecation  and  urination  The 
NOAEL  for  developmental  toxicity  was 
30  mg/kg/day  The  developmental 
LOAEL  could  not  be  assessed  due  to 
excessive  maternal  toxicity  at  dose 
levels  of  >30  mg/kg/day. 

A  2-generation  rat  reproduction  study 
was  conducted  with  cryolite  at  dietary 
dose  levels  of  0,  200,  600,  and  1.800 
ppm  (representing  0.  14.  42,  and  128 
mg/kg/day  for  males  and  0.  16,  49,  and 
149  mg/kg/day  for  females,  respectively, 
during  premating)  The  systemic 
toxicity  NOAEL  was  not  determined 
The  LOAEL  for  systemic  toxicity  was 
200  ppm  (15  mg/kg/day)  based  on 
dental  fluorosis.  The  NOAEL  and 
LOAEL  for  reproductive  toxicity  were 
600  and  1.800  ppm.  respectively  (46  and 
138  mg/kg/day)  based  on  decreased  pup 
body  weights. 

A  Subcnronic  toxjcity  Cryolite  was 
tested  in  a  28-day  range-finding  feeding 
study  in  rats  at  dose  levels  of  0.  250. 
500.  1.000.  2.000,  4,000.  10.000.  25.000, 
and  50.000  ppm  in  the  diet 
(representing  approximately  0.  25.  50. 
100.  200.  400.  1,000,  2,500.'and  5,000 
mg/kg/day)  The  only  compound-related 
effect  seen  in  this  study  was  a  change 
in  coloration  and  physical  property  of 
the  teetJB  A  NOAEL  was  not  determined 
in  this  study  The  LOAEL  is  250  ppm 
(25  mg/kg/day)  based  on  dental 
fluorosis 

In  a  90-day  rat  feeding  study,  cryolite 
was  tested  at  dose  levels  of  0.  50.  5,000, 
and  50.000  ppm  (corresponding  to  0. 
3  8,  399.2.  and  4,172  3  mg'kg/day  in 
males  and  0,  4.5,  455  9,  and  4,758  1  mg/ 
kg/day  in  females).  The  NOAEL  was  50 
ppm  (3  8  mg/kg/day)  for  effects  other 
than  fluonde  accumulation  The  LOAEL 
was  5,000  ppm  (399  2  mg/kg/day)  based 
on  lesions  observed  in  the  stomach. 
Fluoride  accumulated  at  all  dose  levels 
in  this  study. 

Cr\'olite  was  tested  in  a  90-day  dog 
feeding  study  at  dose  levels  of  0.  500. 
10.000.  and  50,000  ppm  (corresponding 
to  0,  1 7.  368,  and  1 .692  mg^kg/day).  The 
NOAEL  was  10.000  ppm  (368  mg/kg/ 
day).  The  LOAEL  was  50,000  ppm 
(1.692  mg/kg/day)  for  effects  other  than 
fluoride  accumulation  Fluonde 
accumulation  occurred  at  all  dose 
levels. 

A  21-day  subchronic  dermal  toxicity 
study  in  rabbits  is  considered  invalid 
because  it  is  likelv  that  cr\olite  was 
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ingested  by  the  test  animals  during  the 
study.  For  this  reason,  the  systemic 
dermal  NOAEL  and  LOAEL  could  not 
be  determined  from  this  study. 

5.  Chronic  toxicity.  A  2-year  bioassay 
in  B6C3F1  mice  was  conducted  by  the 
National  Toxicology  Program  (NTP) 
using  sodium  fluoride  as  the  test 
material  at  dose  levels  of  0.  25,  100,  and 
175  ppm,  in  water,  representing  0,  2.4, 
9.6,  and  16.7  mg/kg/dav  in  males  and  0, 
2.8.  11.3.  and  18.8  mg/kg/day  in 
females.  The  NOAEL  was  less  than  25 
ppm  (2  4  mg/kg/day).  The  LOAEL  was 
25  ppm  (2.4  mg/kg/day)  based  on 
attrition  of  the  teeth  in  males, 
discoloration  and  mottling  of  the  teeth 
in  males  and  females  and  increased 
bone  fluoride  in  both  sexes.  NTP 
considered  that  there  was  no  evidence 
of  carcinogenic  activity  in  male  and 
female  mice. 

A  2-year  bioassay  in  F344/N  rats  also 
was  conducted  by  the  NTP  using 
sodium  fluoride  as  the  test  material  at 
dose  levels  of  0,  25,  100,  and  175  ppm, 
in  water,  representing  0,  1.3,  5.2,  and 
8.6  mg/kg/day  in  males  and  0.  1.3,  5.5. 
and  9.5  mg/kg/day  in  females. 
Osteosarcoma  of  the  bone  was  observed 
only  in  1  male  of  50  (1/50)  in  the  100 
ppm  group  and  in  3  of  80  (3/80)  males 
in  the  175  ppm  group.  The  NOAEL  was 
less  than  25  ppm  (1.3  mg/kg/day).  The 
LOAEL  was  25  ppm  (1.3  mg/kg/day) 
based  on  mottling  of  teeth,  dentine 
incisor  dysplasia,  increased  serum, 
urine,  and  bone  fluoride  levels  in  males 
and  females  and  incisor  odontoblast  and 
incisor  ameloblast  degeneration  in 
males,  NTP  considered  that  there  was 
equivocal  evidence  of  carcinogenic 
activity  in  male  rats  in  this  study  and  no 
evidence  of  carcinogenic  activity-  in 
female  rats. 

A  1-year  chronic  dog  feeding  study 
was  conducted  with  cryolite  at  dose 
levels  of  0,  3,000,  10,000,  and  30,000 
ppm,  representing  0,  95.  366,  and  1.137 
mg/kg/day  in  males  and  0,  105.  387,  and 
1,139  mg/kg/day  in  females  (in  terms  of 
fluoride  the  do.ses  are  0.  51.  198,  and 
614  mg  F/kg/day  for  males  and  0,  57. 
209  and  615  mg'F/kg/day  for  females). 
The  NOAEL  was  less  than  3,000  ppm 
(95  mg/kg/day  in  males  and  105  mg/kg/ 
day  in  females)  The  LOAEL  was  3,000 
ppm  based  on  increases  in  emesis, 
nucleated  cells  in  males,  renal  lesions, 
and  a  decrease  in  urine-specific  gravity 
in  females 

6.  Anima!  metabolism.  Cryolite 
metabolism  in  animals  manifests  itself 
as  free  fluoride,  that  the  qualitative 
nature  of  the  residue  is  understood  and 
that  total  fluoride  is  the  residue  of 
concern 

7.  Metabolite  toxicology.  Cryolite 
behaves  toxicologically  as  free  fluoride. 


That  is,  dissociation  produces  free 
fluoride  ions  which  are  assimilated  into 
bone.  There  are  numerous  references  in 
the  open  literature  concerning  the 
metabolism  of  cryolite  and  other 
fluoride  salts.  The  National  Research 
Council  concluded  in  their  1993 
comprehensive  report  titled  "Health 
Effects  of  Ingested  Fluoride,"  that 
fluoride  is  readily  absorbed  by  the  gut 
and  rapidly  becomes  associated  with 
teeth  and  bones.  The  remaining  fluoride 
is  eliminated  almost  exclusively  by  the 
kidneys  with  the  rate  of  renal  clearance 
related  directly  to  urinary  pH. 

8.  Endocrine  disruption.  The  2- 
generation  rat  reproduction  study,  the 
rat.  rabbit,  and  mouse  developmental 
studies,  and  the  dog  chronic  studies 
summarized  above  did  not  demonstrate 
any  effects  with  cryolite  that  are  similar 
to  those  produced  by  naturally 
occurring  estrogens,  or  other  endocrine 
effects.  No  endocrine  effects  were 
determined  in  the  rat  and  mouse  (NTP) 
studies. 

C.  Aggregate  Exposure 

1   Dietary  exposure.  For  acute  dietary 
exposure,  no  endpoint  of  concern  could 
be  found  from  which  an  acute  dietary 
risk  assessment  (1  day)  should  be 
conducted.  There  was  no  endpoint  for 
acute  dietary  exposure,  since  acute 
toxicity  in  animal  studies  is  absent  until 
very  high  doses  of  cryolite  were  used. 

i  Food.  The  Agency  has  estimated 
chronic  dietary  exposure  to  cryolite 
using  reassessed  tolerances  for  all 
currently  registered  crops  and  percent  of 
crop  treated  assumptions.  The  estimated 
dietary  exposure  to  cryolite  from  all 
crops  is  approximately  0.020  mg/kg/day 
for  the  U.S.  population.  0.024  mg/kg/ 
day  for  children  1  to  6  years  old.  0.015 
mg/kg/day  for  children  7  to  12  years 
old,  and  0028  mg/kg/day  for  nursing 
females  13+  years  For  the  highest 
exposed  subgroup  (females  20  years  old 
and  over),  the  Agency  estimated 
exposure  of  0.038  mg/kg/day. 

A  Tier  1  chronic  dietary  risk 
assessment  based  on  the  proposed 
tolerance  of  50  ppm  for  mint  top,  the 
conservative  assumption  of  1  ppm  (limit 
of  detection)  in  mint  oil,  and  100 
percent  crop  treated  indicates  that  the 
additional  exposure  to  fluoride  caused 
by  the  proposed  tolerance  would  be 
miniscule.  The  Tier  1  chronic 
assessment,  performed  with  Novigen 
Sciences  Inc.  Dietary  Exposure 
Evaluation  (DEEM)  software  shows  that 
the  highest  exposed  populations, 
children  1  to  6  years  old  and  7  to  12 
years  old,  would  be  exposed  to  an 
additional  0.000001  mg/kg/day.  The 
total  US  population  and  all  other 
population  subgroups  would  be  exposed 


to  less  1  x  10  ''  mg/kg/day,  which  is  the 
smallest  value.  Based  on  the  results  of 
this  conservative  model,  additional 
exposure  caused  by  the  proposed 
tolerance  would  be  negligible. 

ii.  Drinking  water.  The  Agency 
concluded  that  the  use  of  cryolite 
should  have  negligible  impacts  on 
fluoride  levels  in  ground  and  surface 
water.  For  this  reason,  the  contribution 
of  cryolite  to  potential  exposure  to 
fluoride  from  drinking  water  need  not 
be  considered  in  the  aggregate  risk 
assessment. 

However,  fluoride  is  intentionally 
supplemented  to  drinking  water  for 
prevention  of  dental  caries  and  may  also 
be  present  at  natural  background  levels. 
The  U.S.  Public  Health  Service 
recommends  an  optimal  fluoride 
concentration  of  0.7-1.2  mg/L  to 
prevent  dental  caries  and  minimize 
dental  fluorosis.  Fluoride  levels  in 
public  drinking  water  are  regulated 
under  the  Safe  Drinking  Water  Act.  A 
maximum  concentration  limit  (MCL)  of 
4.0  mg/L  (0.114  mg/kg/day)  has  been 
established. 

EPA  has  previously  estimated  that 
levels  of  fluoride  in/on  food  from  the 
agricultural  use  of  cryolite  plus  fluoride 
levels  in  U.S.  drinking  water  supplies 
result  in  a  daily  dietary  intake  of 
fluoride  of  approximately  0.085  mg/kg/ 
day.  This  is  substantially  less  than  the 
MCL  of  4.0  mg/L  (0.144  mg/kg/day),  a 
level  which  provides  no  known  or 
anticipated  adverse  health  effect  as 
determined  by  the  Surgeon  General. 

2.  Non-dietary  exposure.  EPA 
previously  concluded  on  December  5, 
1997  (62  FR  64294)  (FRL-5756-5),  that 
significant  non-dietary  (residential) 
exposure  from  the  use  of  cryolite  is  not 
anticipated. 

D.  Cumulative  Effects 

The  residue  of  toxicological  concern 
in  cryolite  is  fluoride.  However,  current 
tolerances  for  insecticidal  fluorine- 
containing  compounds  are  limited  to 
cryolite  and  synthetic  cryolite.  For  this 
reason,  consideration  of  potential 
cumulative  effects  of  residues  from 
pesticidal  substances  other  than  sodium 
aluminofluoride  with  a  common 
mechanism  of  toxicity  are  not 
applicable. 

E.  Safety  Determination 

1.  U.S.  population.  As  discussed 
above,  non-dietary  exposure  to  cryolite 
is  negligible.  For  dietary  exposure,  EPA 
concluded  that  rather  than  establishing 
a  traditional  reference  dose  (RfD).  a 
weight-of-the-pviHenrp  risk  assessment 
is  a  more  appropriate  approach  for 
cryolite.  The  toxicological  endpoint  of 


concern  for  dietary-  exposure  to  cryolite 
is  skeletal  fluorosis. 

EPA  estimated  that  total  dietary 
fluoride  exposure,  including  food  and 
drinking  water,  is  0.085  mg/kg/day.  Of 
this  total  exposure,  the  dietary  (food) 
contribution  is  about  0.020  mg/kg/day 
for  the  U.S.  population  and  0.028  mg/ 
kg/day  for  the  highest  exposed  subgroup 
(nursing  females  13  years  old  and  over). 
The  proposed  mint  tolerances  will 
contribute  no  more  than  0.000001  mg/ 
kg/day  to  total  dietary  exposure.  Thus, 
the  proposed  tolerance  would  have 
essentially  no  effect  on  total  fluoride 
exposure.  The  total  exposure  to  fluoride 
from  all  sources  is  well  below  the  MCL 
of  4.0  mg/L  (0.114  mg/kg/day). 

2.  Infants  and  children.  EPA  has 
previously  concluded  on  December  5, 
1997  (62  FR  64294),  that  based  on 
current  data  requirements,  the  data  base 
relative  to  prenatal  and  postnatal 
toxicity  is  complete.  This  data  taken 
together  suggest  minimal  concern  for 
developmental  or  reproductive  toxicity 
and  do  not  indicate  any  increased 
prenatal  or  postnatal  sensitivity. 
Therefore,  EPA  concluded  that  reliable 
data  support  the  weight-of-evidence  risk 
assessment  approach  for  the  assessment 
of  risks  to  infants  and  children 
associated  with  the  use  of  cryolite  and 
that  an  additional  safety  factor  is  not 
needed. 

F.  International  Tolerances 

No  Codex,  European  or  other 
international  tolerances  are  in  effect  for 
cryolite;  thus  potential  dietary  exposure 
to  fluoride  from  the  agricultural  use  of 
cryolite  on  crops  would  not  include 
imported  foodstuffs. 
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Establish  a  Tolerance  for  a  Certain 
Pesticide  Ctiemical  in  or  ori  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  l.C,  of  the 
SUPPLEMENTARY  INfORMATION  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-1042  in  the  subject  line  on  the  first 
page  of  your  response 
FOR  FURTHER  IMFORIIATX)N  CONTACT:  By 
mail:  Rita  Kumar,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8391;  e-mail  address: 
kumar.rita@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me' 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categones 


NAICS 
codes 


Examples  ot  poten- 
tially atlected  enti- 
ties 


Industry 

111 
112 
311 
32532 

Crop  production 
Animal  pfoduction 
Food  manutactunng 
Pesticide  manutac- 
tunng 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1042.  must  be 
received  on  or  before  Decmber  21.  2001. 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  Amencan 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 


"Federal  Register — Environmental 
Documents  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http.// 
www.epa.gov/fedrgstr/ . 

2.  In  person  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1042.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBl)  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBl  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  from  830  am  to  4  p  m 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C  How  and  to  Whom  Do  1  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PF-1042  in  the  subject 
line  on  the  first  page  of  your  response. 

1   Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  I*ublic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
FYograms  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA  The  PIRIB  is  open  from 
8:30  am  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays  The 
PIRIB  telephone  number  is  (703)  305- 

5805 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa  gov,  or  you  can 
submit  a  computer  disk  as  described 
above  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
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CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1042.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries, 

D  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency^ 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  anv  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 

1   Explain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used. 

3  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identif\'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
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residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
tills  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2):  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  24.  2001. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summarv  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availabihty  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

ISK  Biosciences  Corporation 

6F4662,  PF4701.  6F4755.  6E4773. 
5E4474  I 

EPA  has  received  pesticide  petitions 
(6F4662. 6F4701. 6F4755.  6E4773. 
5E4474)  from  ISK  Biosciences 
Corporation,  7470  Auburn  Road.  Suite 
A.  Concord.  OH.  44077,  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
21  use.  346a(d).  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  the  nematicide.  fosthiazate. 
((RS)-S-sec-buty!  0-ethyl  2-oxo-1.3- 
thiazolidin-3-ylphosphonothioate)  and 
its  metabolite  ASC-67131  (BESoP,  (RS)- 
S-sec-butyl  O-ethyl  N- 
2(methylsulfonyl)ethyl 
phosphoramidothioate))  in  or  on  the 
raw  agricultural  commodities  tomatoes 
and  peanuts  at  0.02  parts  per  million 
(ppm).  potatoes  at  0.03  ppm.  and  import 
tolerances  on  bananas  and  green  coffee 
beans  at  0  05  parts  per  million  (ppm). 
EPA  has  determined  that  the  petitions 


contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA:  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism 
studies  were  conducted  on  tomatoes, 
potatoes,  and  peaches.  Fosthiazate  is 
extensively  metabolized  in  plants  by  a 
combination  of  hydrolytic  and  oxidative 
processes  that  convert  the  parent  to 
small  polar  fragments.  Residues  in 
mature  edible  plant  parts  consist  of 
polar  S-butyl  group  degradates  and 
radioactivity  that  is  reincorporated  into 
plant  natural  products  from 
thiazolidinone  ring  carbon  atoms. 
Analyses  of  leaf  and  stem  tissues 
established  the  identity  of  intermediate 
metabolites  in  the  pathway. 

2.  Analytical  method.  A  gas 
chromatographic  analytical  method 
using  a  flame  photoionization  detector 
in  the  phosphorus  mode  has  been 
validated  for  enforcement  purposes.  The 
limit  of  detection  for  both  fosthiazate 
and  its  metabolite  ASC-67131  is  0.01 
ppm  for  all  crops  (tomatoes,  potatoes, 
peanuts,  bananas,  green  coffee  beans 
and  roasted  coffee.)  The  limit  of 
detection  for  both  parent  and  metabolite 
in  instant  coffee  is  0.05  ppm. 

3.  Magnitude  of  residues — i. 
Tomatoes.  The  application  rate  of  4-6 
lbs  of  the  active  ingredient  per  acre  (a.i./ 
acre)  was  applied  and  tomatoes 
har\'ested  from  80-147  days  after 
application  in  6  of  15  test  sites.  No 
detectable  residues  of  either  parent  or 
the  metabolite  ASC-67131  were  found 
(LOD  =  0.01  ppm).  The  proposed 
maximum  label  rate  is  4.5  lb  a.i. /acre. 

ii.  Potatoes.  The  application  rate  of  4- 
6  lb  of  the  a.i.  was  applied  and  potatoes 
harvested  from  82-179  days  after 
application  in  11  test  sites.  The 
maximum  fosthiazate  residue  found  was 
0.02  ppm  at  4  lb  ai/acre  and  0.07  ppm 
at  6  lb  ai/acre.  while  no  detectable 
residues  of  the  metabolite  ASC-67131 
were  found.  The  proposed  maximum 
label  rate  is  4.5  lb  a.i. /acre. 

iii  Peanuts.  The  application  rate  of  4- 
6  lb  of  the  a.i. /acre  was  applied  and 
peanuts  harvested  from  9^175  days 
after  application  in  16  test  sites.  No 
detectable  residues  of  either  parent  or 
the  metabolite  ASC-67131  were  found 
(LOD  =  0.01  ppm)  in  either  peanut 
nutmeat  or  hay.  The  proposed 
maximum  label  rate  is  4.0  lb  a.i. /acre. 

iv.  Bananas.  The  maximum 
application  rate  of  2  grams  of  the  active 


ingredient  per  mat  was  applied  and 
bananas  harvested  from  Q-126  days  after 
application  in  6  of  15  test  sites.  The 
maximum  fosthiazate  residue  found  was 
0.03  ppm.  while  no  detectable  residues 
of  the  metabolite  ASC-67131  were 
found. 

v.  Coffee.  The  maximum  application 
rate  of  2  grams  of  the  active  ingredient 
per  plant  was  applied  60  days  prior  to 
harvest  in  eight  test  sites.  The  maximum 
fosthiazate  residue  found  was  0.02  ppm. 
while  no  detectable  residues  of  the 
metabolite  ASC-67131  were  found.  After 
a  single  application  of  fosthiazate  at  10 
grams  per  plant  31  days  before  harvest, 
roasted  coffee  beans  and  instant  coffee 
were  analyzed.  No  residues  were  found 
above  the  limit  of  detection  of  the 
method  in  the  processed  fractions. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Results  of  the  acute 
toxicity  testing  are  described  below. 


Oral  toxicity  to 
rats  (sus- 
pended in  com 

Oil) 

Oral  toxicity  to 
rats  (sohjtion 
in  water) 

Dermal  toxicity  to 
rats 

Inhalation  toxicity 
to  rats  (4-hour) 
exposure 

Dermal  irritation, 
rabt}«ts 

Eye  Irritation, 
rat}t>rts  no 
wash 

Eye  irritation. 
rat)bits  with 
wash 

Skin  sensitization 
Magnusson- 
Klingman 

Acute  delayed 
neurotoxicity: 
hen 

Acute  cholin- 
esterase  no 
otiserved  ad- 
verse effect 
level  (NOAEL): 
rat 

Acute 
neurotoxicity: 
rat 


T" 


LDso  IS  73  mg/kg  bwt 
(males)  57  mg/kg  bwt 
(femates) 

LDso  IS  49  mg/kg  t>wt 
(mates)  28  mg/kg  bwt 
(females) 

LDvi  IS  2,372  mg/kg  bwt 
(mates)  853  mg/kg  bwt 
(femates) 

LCs)  is  0.83  milligrams  per 
Liter  (mg/L)  (mates) 
0.56  mg/L  (femates) 

No  imtation 

Irritation  reversit)te  in  1 
week,  mortality 

Irritation  reversitjie  in  1 
week,  no  mortality 

Positive 


Negative 


No  inhibition  of  cholin- 
esterase  activity  at  4 
mg/kg  bwl  in  erythrocyte 
or  brain 


NOEL  for  functional  obser- 
vation battery,  motor  ac- 
tivity and 

neuropathology  10  mg/ 
kg  bwt 


2.  Genotoxicty.  A  battery  of  tests  has 
been  conducted  to  assess  the  genotoxic 
potential  of  technical  fosthiazate. 
Assays  conducted  included  in  vitro  gene 
mutation  tests  in  bacteria  and 
mammalian  cell  systems,  a 
chromosomal  aberration  test  in 


mammalian  cells,  a  DNA  repair  test  in 
bacteria  and  an  in  vivo  micronucleus 
test  in  mice.  Technical  fosthiazate  did 
not  elicit  a  genotoxic  response  in  any  of 
the  studies  conducted 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  study  with 
rats  at  0.  3,  5.  and  10  mg/kg  bwt/day  the 
NOAEL  for  maternal  toxicity  based  on 
the  maternal  bodv  weight  reduction  was 
5  mg/kg  bv^rt/day.  The  NOAEL  for 
developmental  effects  was  10  mg/kg  bw/ 
day  Technical  fosthiazate  did  not  cause 
developmental  toxicity  in  rats. 

A  developmental  study  with  rabbits 
was  conducted  at  dosages  0.  0.5. 10. 1.5 
or  2.0  mg/kg  bwt/day.  The  NOAEL  for 
maternal  effects  in  this  study  was  2  0 
mg/kg  bwt/day  This  dosage  was 
considered  very  close  to  a  maternally 
toxic  dose  because,  in  the  preliminary 
studv.  maternal  lethality  was  observed 
at  5  mg/kg  bwt/day  and  there  were 
isolated  incidences  of  maternal  animals 
in  extremis  at  2.0  and  2.5  mg/kg  bwt/ 
day.  The  NOAEL  for  developmental 
effects  was  considered  2.0  mg/kg  bwt- 
day.  Technical  fosthiazate  was  not 
teratogenic  in  rabbits 

In  a  two  generation  reproduction 
study,  technical  fosthiazate  was 
administered  via  the  diet  at 
concentrations  of  0.  3.2,  10.7,  32.2  or 
107.2  ppm  to  CD  rats.  The  group 
receiving  107  2  ppm  was  terminated  at 
weaning  of  the  FO  generation  due  to 
poor  survival  of  offspring.  In  the  first 
generation,  there  was  a  statistically 
significant  increase  in  the  length  of 
gestation  at  107  2  ppm.  The  difference 
was  not  significant  at  any  other  dosage 
or  in  the  second  generation.  Viability 
indices  and  body  weight  gain  of  Fl 
offspnng  were  reduced  at  32.2  ppm  and 
higher  These  effects  were  particularly 
marked  at  107.2  ppm.  No  effects  on  pup 
viability  were  observed  in  the  second 
generation.  The  dietary  concentration  of 
10.7  ppm  which  was  equivalent  to  0.86 
mg/kg  bwt/day  was  the  NOAEL  for  the 
effects  on  pup  surNivability  and  pup 
body  weight  observed  in  this  study 

4.  Subchronic  toxicity.  In  a  13-week 
feeding  study  in  rats  with  a  recovery- 
phase.  Sprague-Dawley  rats  received 
technical  fosthiazate  via  the  diet  at 
concentrations  of  0.  1.07.  10.7.  53.6  or 
429  ppm  for  13  weeks  The  NOAEL  for 
the  study  was  10.7  ppm  technical 
fosthiazate  in  the  diet  based  on 
inhibition  of  brain  cholinesterase 
activity  and  adrenal  effects.  The  effects 
were  reversible. 

In  a  13-week  study,  beagle  dogs 
received  technical  fosthiazate  at  dosages 
of  0.  0.054.  0.11.  0  54.  or  5.4  mg/kg  bwt; 
day  daily.  The  NOAEL  for  adrenal 
effects  and  cholinesterase  inhibition  in 


the  erythrocyte  and  brain,  was  0  54  mg/ 
kg  bwi/day. 

A  90-dav  dietar\'  neurotoxicity  study 
in  rats  was  conducted  at  doses  of  0. 
0.07,  0.56  and  2  4  mg/kg  bwt/day  and  of 
0,  0.08.  0.57  and  2.5  mg/kg  bwt/day  to 
males  and  females,  respectively   In  spite 
of  lower  cholinesterase  levels,  no 
clinical  signs  of  cholinesterase 
inhibition,  no  differences  in  the 
functional  observational  batterv.  in 
mean  forelimb  and  hind  limb  grip 
strengths,  mean  foot-spread,  mean 
motor  activity  values  or  neuropathology 
were  observed  in  the  animals 
administered  2.5  mg/kg  bwt/day  of 
technical  fosthiazate  via  the  diet.  The 
NOAEL  for  inhibition  of  cholinesterase 
activity  in  the  brain  was  0.56  mg/kg 
bwt/day. 

In  a  21 -day  dermal  toxicity  study  in 
rats,  at  dosages  of  0,  0  5.  2.5,  25.  or  250 
mgy'kg  bwt/day  by  occluded  dermal 
application  for  21  days,  the  NOAEL  in 
terms  of  cholinesterase  inhibition  in  the 
brain  was  2  5  mg/kg  bwt/day. 

5.  Chronic  toxicity  In  a  2-year 
feeding  study  in  rats,  technical 
fosthiazate  was  administered  to  CD  rats 
at  dietary  concentrations  of  0.  1.07,  10  7 
53  6,  or  214  ppm.  Treatment  did  not 
change  the  incidence  of  any  neoplasm. 
The  NOAEL  for  the  study  which  was 
based  on  adrenal  effects  and 
cholinesterase  inhibition  in  the  brain, 
was  10  7  ppm  in  the  diet  which  was 
equivalent  to  0.41  mg/kg  bwtvday 

In  the  mouse  oncogenicity  study, 
technical  fosthiazate  was  administered 
for  a  period  of  102  weeks  to  CD-I  mice 
at  concentrations  of  0,  10  7.  32  2.  107. 
or  322  ppm.  There  was  no  evidence  of 
oncogenic  potential.  The  NOAEL  of 
technical  fosthiazate  in  CD-I  mice  was 
considered  to  be  32  2  ppm  which  was 
equivalent  to  3  32  mg/kg  bwt,  day. 

A  12-month  oral  cnronic  toxicity 
study  was  conducted  in  beagle  dogs  at 
dose  levels  of  0,  0  05.  0  1.  0  5  and  5  0 
mg/kg  bv*rt/day  .No  treatment-related 
change  in  brain  cholinesterase  activity 
was  noted  The  NOAEL  which  was 
based  upon  adrenal  effects  was  0  5  mg/ 
kg  bwt/ day 

Comparison  of  the  toxicology  data 
from  subchronic  (90  days  exposure)  and 
chrome  studies  showed  no  major 
differences  in  effects  or  in  effect  levels. 
Therefore,  a  single  reference  dose  (RfD) 
for  subchronic  and  chronic  exposure  is 
proposed 

6.  RfD.  Fosthiazate  is  nonteratogenic, 
nononcogenic.  and  nonmutagenic  and 
there  is  no  evidence  of  bioaccumulation. 
Inhibition  of  cholinesterase  activity  is 
considered  the  priman'  treatment- 
related  effect  from  fosthiazate.  Although 
cholinesterase  activity  was  measured  in 
plasma,  ervthrocytes  and  brain  in  the 
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toxicity  studies  with  fosthiazate.  the 
values  from  the  brain  are  considered  the 
most  relevant  for  assessing  adverse 
effects.  For  cholinesterase  activity,  only 
data  for  inhibition  of  activity  in  the 
brain  will  therefore  be  included  in  the 
selection  of  a  NOAEL  for  the  RfD.  In 
addition  to  inhibition  of  cholinesterase 
activity,  fosthiazate  treatment  was 
associated  with  other  effects. 

The  lowest  NOAEL  value  was  0.41 
mg/kg  bwt/day  for  the  inhibition  of 
brain  cholinesterase  activitv  from  the  2- 
year  feeding  study  in  rats.  In  that  study, 
rats  were  fed  a  constant  dietar\' 
concentration  of  fosthiazate.  The 
NOAEL  for  inhibition  of  brain 
cholinesterase  activity  was  10.7  ppm  in 
the  diet  for  both  males  and  females. 
Since  relative  food  consumption  is  a 
litde  lower  in  males  than  females,  the 
compound  consumption  was  a  little 
lower  in  males.  Since  females  have  been 
shown  to  be  more  sensitive  to  the  effects 
of  fosthiazate  than  males,  and  NOAEL 
were  observed  in  the  female  group  fed 
a  diet  containing  10,7  ppm  which  gave 
a  dose  of  0.54  mg/kg  byrt/day,  the 
conclusion  could  be  made  that  0.54  mg/ 
kg  bwt/day  would  be  an  appropriate 
NOAEL.  The  more  conservative  value  of 
0.41  mg/kg  bwt/day  will  be  proposed  to 
add  to  the  certainty  of  no  adverse 
effects.  The  standard  safety  factor  of  100 
will  be  applied  to  the  conservative 
NOAEL  of  0,41  mg/kg  bwt/dav  to  give 
a  proposed  RfD  of  0.0041  mg/kg  bwt/ 
day. 

7.  Animal  metabolism.  Fosthiazate  is 
extensively  metabolized  in  rats  by  a 
combination  of  hydrol>'tic  and  oxidative 
processes  that  rapidly  convert  the 
parent  molecule  to  small  fragments, 
including  CO;  The  carbon  atoms  of  the 
thiazolidinone  ring  appear  to  be 
reincorporated  into  tissues  based  on  the 
levels  found  in  carcasses  at  termination. 
Extensive  conjugation  via  the 
glutathione  oathway  appears  to  occur. 

8.  Metabolite  toxicology.  Comparison 
of  the  metabolism  of  fosthiazate  by 
plants  and  in  animals  indicates  that  a 
number  of  the  identified  metabolites  are 
common  to  both  plants  and  animals  but 
metabolism  in  plants  is  more  extensive 
than  in  animals  There  are.  however,  no 
metabolites  of  toxicological  concern  in 
plants  that  do  not  appear  in  animal 
studies 

9.  Endocrine  disruption.  Although 
subtle  histological  changes  were 
observed  in  the  ovary  and  adrenals 
which  are  organs  with  endocrine 
function,  there  were  no  treatment- 
related  effects  associated  with 
fosthiazate  treatment  which  are 
indicative  of  an  effect  on  endocrine 
function.  Since  the  histological  changes 
in  the  adrenals  and  ovaries  were 
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observed  only  at  dosages  which  also 
inhibited  cholinesterase  activity,  it  is 
considered  possible  that  the  changes 
were  physiological  adaptions  secondary 
to  inhibition  of  cholinesterase  activity. 
There  were  no  other  effects  observed  in 
the  subchronic  or  chronic  studies,  such 
as  changes  to  the  uterus  or  mammary- 
tissue  or  changes  in  urine  production 
which  might  indicate  a  change  in 
physiology  related  to  the  ovarian  or 
adrenal  changes. 

In  the  reproduction  studv  with 
fosthiazate,  fertility  and  gestation 
indices  were  unaffected  by  fosthiazate 
even  when  administered  at  dietary 
concentrations  which  would  result  in 
severe  inhibition  of  cholinesterase 
activity.  At  those  high  dietary- 
concentrations  (107.2  ppm)  the  only 
treatment-related  difference  in 
reproductive  effect  was  a  statistically 
significant  increase  in  length  of 
gestation.  It  is  considered  that  the  effect 
on  gestation  could  have  been  secondary 
to  maternal  toxicity.  The  difference  was 
not  significant  at  any  other  dosage  in  the 
first  or  second  generation. 

From  the  reproduction  study, 
reproductive  capacity  was  unaffected  by 
treatment;  ovarian  effects  were  not 
observed;  and  adrenal  effects  were 
observed  only  in  groups  administered 
107.2  ppm. 

The  conclusion  can  be  drawn  that  no 
effects  on  the  endocrine  system  would 
be  expected  below  the  threshold  for 
cholinesterase  inhibition.  Therefore,  a 
NOAEL  set  for  cholinesterase  inhibition 
should  also  cover  any  other  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure— i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure.  EPA  initially 
estimates  exposure  using  the  tolerance 
(i.e..  0.02  ppm  on  tomatoes  and  peanuts. 
0.03  ppm  on  potatoes,  0.05  ppm  on 
bananas  and  whole  green  coffee  beans) 
as  a  worst  case  scenario.  The  potential 
exposure  is  obtained  by  multiplying  the 
tolerance  level  residues  by  the 
consumption  data  which  estimates  the 
amount  of  treated  products  consumed 
by  various  population  subgroups.  In 
chronic  analyses,  the  average 
consumption  for  all  individuals  in  a 
population  subgroup  is  used,  while  in 
acute  analyses  only  consumers  of 
treated  commodities  are  included. 
While  both  potato  and  peanut  fractions 
are  fed  to  animals,  metabolism  studies 
show  that  residues  are  incorporated  into 
natural  products,  and  thus  there  is  no 
exposure  to  residues  of  toxicological 
concern  through  secondary  residues  in 
meat,  milk  and  eggs. 

ii.  Drinking  water.  The  potential  for 
residues  of  fosthiazate  to  occur  in  tap 


water,  non-tap  water,  and  water  in 
commercially  prepared  food  was  also 
evaluated.  Four  field  dissipation  studies 
were  conducted  with  fosthiazate  in 
California.  Georgia.  North  Carolina  and 
Washington  (Doc.  #  3931-95-EF-OOO), 
These  studies  clearly  demonstrate  that 
fosthiazate  and  its  degradates  do  not 
leach  under  field  conditions,  and  that 
the  DT90  of  the  parent  compound 
ranged  from  48-92  days.  It  is  therefore 
reasonable  to  conclude  that  the 
potential  for  fosthiazate  to  contaminate 
ground  water  is  extremely  low.  As 
fosthiazate  will  be  incorporated  into  the 
soil  after  application,  no  significant 
runoff  or  spray  drift  is  expected. 
Therefore,  contamination  of  surface 
water  is  highly  unlikely.  Additionally 
for  bananas  and  coffee,  the  proposed 
tolerance  of  fosthiazate  is  for  import 
commodities  only.  Due  to  these  factors, 
residues  of  fosthiazate  are  not  expected 
in  drinking  water. 

2.  Non-dietary  exposure.  Since  there 
are  no  domestic  uses  (home/garden)  for 
fosthiazate.  there  are  no  non- 
occupational exposures. 

D.  Cumulative  Effects 

Fosthiazate  is  an  organophosphate, 
with  the  most  sensitive  indicator  of 
toxicity  being  inhibition  of 
cholinesterase  after  both  short-  and 
long-term  administration.  While  the 
exact  mechanism  for  this  effect  may  or 
may  not  be  identical  to  other 
organophosphates.  in  the  case  of  the 
present  petitions,  this  effect  is 
considered  to  be  insignificant.  This  is 
due  primarily  to  the  extremely  low 
exposure  to  the  U.S.  population  ft-om 
the  proposed  uses  of  fosthiazate.  The 
incremental  increase  in  exposure  to 
organophosphates  from  the  addition  of 
fosthiazate  is  extremely  small.  For 
example,  the  highest  exposed 
population  subgroups  from  chronic 
exposure  to  residues  in/on  tomatoes, 
potatoes  and  peanuts  are  children  1-6 
yrs  with  an  estimated  chronic  exposure 
of  0,000132  mg/kg  bwl/dav,  which 
represents  3.2%  of  the  RfD.  The  highest 
exposed  population  subgroup  from 
chronic  exposure  to  residues  in/on 
bananas  is  non-nursing  infants  1  year 
old  with  an  estimated  chronic  exposure 
of  0.000045  mg/kg  bwt/dav.  which 
represents  1.1%  of  the  RfD.  The  highest 
exposed  population  subgroup  from 
chronic  exposure  to  residues  in/on 
coffee  are  seniors  (55-t-).  females  (20+) 
and  males  (20-t-)  with  0.000002  mg/kg 
bwt/day.  which  represents  an 
insignificant  portion  of  the  RfD.  When 
all  crops,  are  included  in  the  assessment 
estimated  chronic  exposure  for  children 
1-6  yrs  increases  to  0.000173  mg/kg 
bwt/day,  which  represents  4.2%  of  the 


Federal  Register /Vol.  66,  No.  225 /Wednesday,  November  21.  2001 /Notices 


58481 


RfD.  This  is  particularly  relevant  in  that 
this  assessment  assumed  tolerance  level 
residues  for  all  crops  (0.02  ppm  for 
tomatoes  and  peanuts.  0.03  ppm  for 
potatoes  and  0.05  ppm  for  bananas  and 
coffee).  Indeed,  when  anticipated 
residues  are  used  estimated  exposure  is 
less  than  2%  of  the  RfD  for  all 
population  groups. 

A  similar  situation  applies  to  acute 
exposure  (and  risk)  from  the  proposed 
uses.  For  tomatoes,  potatoes  and 
peanuts,  the  highest  exposed  subgroup 
is  all  infants  1  year  old.  with  an  acute 
exposure  of  0.000479  mg/kg  bwt/day  at 
the  95th  percentile  for  consumers  only. 
This  results  in  a  MOE  of  8.300.  which 
exceeds  the  traditional  level  considered 
to  provide  adequate  protection  by  nearly 
two  orders  of  magnitude.  When  residues 
on  bananas  and  coffee  beans  are 
included  in  the  assessment,  children  1- 
6  yrs  have  an  estimated  acute  exposure 
at'the  95th  percentile  of  0.000588  mg/ 
kg  bwt/day.  which  results  in  an  MOE  of 
6.800.  Again,  when  anticipated 
residues,  as  calculated  for  acute 
exposure  (i.e..  the  highest  field  trial 
residue),  are  used  in  the  assessment  for 
all  the  proposed  crops,  the  highest 
exposure  is  only  0.000456  mg/kg  bwt/ 
day  at  the  95th  percentile,  with  an  MOE 
of  8,700  for  all  infants  (consumers  only). 
Indeed  MOE's  at  the  99.9th  percentile  of 
exposure  are  far  higher  than  generally  is 
considered  to  be  safe  by  the  agency  for 
all  population  subgroups. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions  and 
the  proposed  RITD  and  acute  NOEL 
described  above,  dietary  exposure  was 
calculated. 

As  discussed  above,  even  under  the 
"worst-case"  chronic  exposure  scenario, 
a  verv  small  portion  of  the  RfD  was 
used.  When  anticipated  residues  for 
tomatoes,  potatoes  and  peanuts  are  used 
in  the  chronic  dietar\'  exposure 
assessment,  the  estimated  exposure  is 
0.000068  rag/kg  bvrt/day,  for  the  total 
U.S.  population  (or  1,7%  of  the  RfD), 
When  bananas  and  coffee  beans  are 
included  in  the  assessment,  the 
estimated  exposure  is  0.000083  mg/kg 
bwt/day  for  the  total  U.S.  population  (or 
2,0%  of  the  RID), 

The  acute  exposure  estimates  clearly 
indicate  that  exposures  provide 
adequate  MOEs  at  the  95th  percentile  of 
exposure.  The  U.S.  population  has  an 
estimated  95th  percentile  exposure 
value  of  0.000246  mg/kg  bwt/day, 
equivalent  to  an  MOE  of  16.000  for 
tomatoes,  potatoes  and  peanuts.  When 
bananas  and  coffee  are  included  in  the 
assessment,  the  estimated  95th 
percentile  exposure  for  the  total  U.S. 


population  is  0.000279  mg/kg  bwt/day. 
which  results  in  an  MOE  of  14.000. 
These  values  are  more  than  2  orders  of 
magnitude  higher  than  a  level 
considered  to  provide  adequate 
protection.  The  exposure  estimate  for 
fosthiazate  when  highest  field  tnal 
residue  is  used  is  0.000187  mg/kg  bwt/ 
day.  representing  an  MOE  of  21.000. 
including  all  crops.  Therefore,  since 
there  are  no  other  avenues  of  exposure 
(see  aggregate  exposure  section  of  this 
document)  ISK  Biosciences  Corporation 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  fosthiazate 
residues  from  use  on  tomatoes,  potatoes, 
peanuts,  bananas  and  coffee. 

2.  Infants  and  children  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fosthiazate.  data  from  developmental 
toxicity  studies  and  other  appropriate 
studies  are  considered.  ISK  Biosciences 
Corporation  calculates  that  children  1- 
6  (the  highest  exposed  subgroup)  have 
an  estimated  chronic  dietjuy  exposure 
of  0.000132  mg/kg  bwt/day.  which 
represents  only  3.2%  of  the  RfD  using 
worst  case  assumptions.  When  bananas 
and  coffee  beans  are  included,  these 
estimates  are  0.000173  mg/kg  bwt/day 
and  4.2%  of  the  RfD  for  children  1-6 
When  anticipated  residues  are  used  in 
calculating  chronic  dietary-  exposure, 
only  1.1%  of  the  RfD  is  consumed  for 
this  population  subgroup  and  1.3%  of 
the  RfD  after  bananas  and  coffee  are 
included  in  the  assessment.  Acute 
exposure  estimates  similarly  show  no 
concern  as  all  infants  1  year  of  age  (the 
highest  exposed  subgroup)  have  MOEs 
of  8.300  even  when  using  worst  case 
assumptions.  When  bananas  and  coffee 
are  included  in  the  assessment,  children 
1-6  years  (the  highest  exposed 
subgroup)  have  an  MOE  of  6.800 
Therefore,  since  there  are  no  other 
avenues  of  exposure  other  than  dietary, 
there  is  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  fosthiazate 
from  use  on  tomatoes,  potatoes,  peanuts, 
bananas  and  coffee 

F  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
fosthiazate. 

(FR  Doc  01-28739  Filed  11-20-01;  8:45  ami 
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ENVIRONMENTAL  PROTECDON 
AGENCY 

[PF-1044;  FRL-6802-2] 

Notice  of  Filing  of  Pesticide  Petitions 
to  Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1044.  must  be 
received  on  or  before  December  21. 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I  C  of  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
proper  receipt  by  EP.^.  it  is  imperative 
that  vou  identify-  docket  control  number 
PF-1044  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dnss  Benmhend.  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsvlvania  Ave  ,  NW  .  Washington. 
DC  20460;  telephone  number:  (703) 
308-9525;  e-mail  address: 
Benmhend. driss@epa  gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


wAirc;      Examples  of  poten- 
Categones      ^^?       tialiy  attecied  enti- 
^°°^^                    ttes 

Industry 

111 
112 
311 

32632 

Crop  production 
Animal  production 
Food  manatac- 

luring 
Pesticide  manutac- 

tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
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be  affected.  The  North  American 
Industrial  Clas.sification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1   Electronically.  You  may  obtain 
electronic;  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.go\-/    To  access  this 
document,  on  the  Home  Page  select 

Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
Federal  Register — Environmental 
Documents,  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/, 

2,  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1044  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI,  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
InformatKm  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Cr>stal  Mall 
»2,  1921  Jefferson  Davis  Hwy,, 
Arlington,  \'A.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805, 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif\'  docket 
control  number  PF-1044  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm,  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy,. 
Arlington,  VA,  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1044.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries, 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI, 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  amy  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  persons  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 ,  Explain  your  views  as  clearly  as 
possible. 

2,  Describe  any  assumptions  that  you 
used. 

3,  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4,  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide, 

5,  Provide  specific  examples  to 
illustrate  your  concerns, 

6,  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice, 

7,  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identif)'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  the  following 
pesticide  petitions  proposing  the 
establishment  and/or  amendment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  EPA  has 
determined  that  these  pesticide 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  FFDCA;  however, 
EPA  has  not  fully  evaluated  the 
sufficiency  of  the  submitted  data  at  this 
time  or  whether  the  data  support 
granting  of  these  pesticide  petitions. 
Additional  data  may  be  needed  before 
EPA  rules  on  these  pesticide  petitions. 


Federal  Register/ Vol.  66.  No.  225 /Wednesday.  November  21.  2001 /Notices 


58483 


List  of  Subfects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  17.  2001. 

)anet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 

Programs 

Summary  of  Petitions 

The  petitioner  summary  for  each 
pesticide  petition  is  printed  below  as 
required  by  section  40B(d)(3)  of  the 
FFDCA.  The  summary  of  the  pesticide 
petition  was  prepared  by  the  petitioner 
and  represents  the  view  of  the 
petitioner.  The  pesticide  petition 
summar>'  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

I.  SciReg,  Inc/Micro  Flo  Company 

PP  1F6324 

EPA  has  received  a  pesticide  petition 
1F6324  from  SciReg.  Inc.  an  behalf  of 
Micro  Flo  Company,  12733  Director's 
Loop.  Woodbridge,  VA  22192. 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  to  establish  an 
amendment/expemsion  of  an  existing 
tolerance  exemption  for  the  microbial 
pesticide  Bacillus  cereus  strain  BPOl  in 
or  on  all  raw  agricultural  commodities, 

Pxu-suant  to  section  408(d){2)(A)(i)  of 
the  FFDCA,  as  amended,  SciReg.  Inc., 
on  behalf  of  Micro  Flo  Company  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
sununary  was  prepared  by  SciReg,  Inc.. 
on  behalf  of  Micro  Flo  Company  and 
EPA  has  not  fully  evaluated  the  merits 
of  the  pesticide  petition.  The  summary 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Micro  Flo  Company's  Bacillus  cereus 
strain  BPOl  is  a  foliar-applied  plant 
regulator.  When  combined  with  the 
plant  growth  regulator,  mepiquat 
chloride,  for  use  on  cotton,  it  allows  the 


grower  to  manage  the  cotton  plant  for 
short-season  production  leading  to 
reduced  risk  of  yield  and  quality  loss 
due  to  delayed  and  prolonged  harvest. 
Benefits  derived  from  BPOl  in 
conjunction  with  mepiquat  chloride 
include  increased  early  boll  retention 
and/or  larger  bolls,  reduced  plant  height 
which  provides  a  more  open  canopy, 
less  boll  rot,  improved  defoliation,  less 
trash  and  lower  ginning  costs,  better 
harvest  efficiency,  and  a  darker  leaf 
color.  Micro  Flo  is  currently  exploring 
the  potential  use  of  BPOl  on  soybeans 

Tne  maximum  application  rate  for 
BPOl  on  all  crops  will  be  less  than  2 
grams/acre/application  and  up  to  20 
grams/acre/vear  This  tolerance 
exemption  amendment  is  for  use  of 
Bacillus  cereus  strain  BPOl  up  to  20 
grams/ acre/year  There  is  a  SO-day  pre- 
harvest  interval  (PHI).  Livestock  should 
not  be  fed  or  permitted  to  graze  on 
BPOl -treated  forage 

B  Product  Identity/Chemistry 

1 ,  Identity  of  the  pesticide  and 
corresponding  residues  The  ATCC 
classification  of  Micro  Flo's  Bacillus 
cereus  strain  BPOl  is  55675.  Only 
residues  of  BPOl  would  be  present,  and 
these  residues  are  indistinguishable 
from  naturally  occurring  Bacillus  cereus 
without  using  specific  genetic  testing 
procedures  for  differentiating  them 

2  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue  No  magnitude  of  residue 
studies  have  not  lieen  conducted  on 
BPOl  as  total  application  rates  are 
exceedingly  low,  cotton;  average.  0  2 
gram  BPOl /acre/year:  maximum,  0  75 
gram/acre/year:  soybeans  and  other 
crops:  20  gram  BPOl /acre/year  and  it  is 
toxicologically  innocuous.  The  PHI  is 
currently  30  days  Bacillus  cereus  is 
indigenous  and  widespread  throughout 
the  United  States  and  the  rest  of  the 
world 

3,  Analytical  method  As  indicated 
above,  the  naturally  occurring 
population  of  Bacillus  cereus  make  it 
impossible  to  distinguish  between 
natural  and  introduced  microbial 
populations  without  utilizing  genetic 
differentiation  techniques  and  therefore 
to  establish  and  enforce  tolerances  for 
BPOl,  In  addition,  the  PHI  internal  is 
currently  30  days 

C,  Mammalian  Toxicological  Profile 

Acute  mammalian  toxicity  studies  via 
oral,  dermal,  inhalation,  eye. 
intratracheal,  and  intravenous  routes 
were  conducted  with  Bacillus  cereus 
strain  BPOl.  No  pathogenicity  was 
observed.  BPOl  was  also  tested  for 
entero-toxin  and  emetic-toxin 
production;  no  toxins  were  detected.  In 


a  blood  agar  hemolysis  assay  conducted 
with  BPOl.  weak  alpha  hemolysis  was 
observed.  Based  on  the  results  of  the 
above  studies,  subchronic .  reproductive, 
teratology,  chronic,  and  mutagenicity 
studies  were  not  deemed  necessar}'. 

D  Aggregate  Exposure 

1.  Dietar\  exposure — i  Food.  Bacillus 
cereus  strain  BPOl  is  currently 
registered  for  use  on  cotton  at  rates  up 
to  0  75  gram/acre/year.  Micro  Flo 
Companv  is  currently  evaluating  BPOl 
for  future  registration  for  use  on 
sovbeans  and  other  crops  (e,g,.  com)  at 
rates  up  to  20  gram- acre/year. 
Considering  the  extremely  low- 
application  rates,  the  potential  dietar\' 
exposure  to  BPOl  is  minuscule 

ii   Dnnkmg  water  Bacillus  cereus 
strain  BPOl  is  prohibited  on  the  label 
from  direct  application  to  water,  and  is 
not  a  known  aquatic  bacterium,  and 
therefore  is  not  expected  to  proliferate 
in  aquatic  environments  Typical 
agncultural  practices  are  carried  out 
such  that  spray  drift  is  minimal 
Although  possible  minimal  spray  dnft 
may  contact  dnnking  water,  both  soil 
percolation  and  municipal  drinking 
water  treatment  processes  would  further 
reduce  or  eliminate  the  possibility  of 
exposure  via  potable  water  Again, 
considering  the  extremely  low 
application  rates,  the  mimmal  toxicity, 
lack  of  pathogenicity  and  infectivity. 
and  plant  regulator  mode  of  action 
versus  the  msecticidal  or  fungicidal 
prop)erties  of  other  Bacillus  products. 
the  potential  dnnking  water  exposure  to 
and  toxic  potential  of  BPOl  are 
minuscule 

2  Non-dietary  exposure  There  is  no 
anticipated  non-dietar\'  exposure  to 
Bacillus  cereus  strain  BPOl   Contact 
with  naturally  occurring  populations  of 
Bacillus  cereus  is  common  throughout 
the  world,  and  residue  exposure 
through  contact  with  BPOl -treated 
crops  has  been  theoretically  considered. 
Based  on  the  absence  of  toxicity. 
infectivity.  pathogenicity,  and  mode  of 
action  of  BPOl .  residues  that  may  be 
present  are  unlikely  to  be  of  concern 

E  Cumulative  Exposure 

Although  there  are  other  currently 
registered  Bacillus  cereus.  Bacillus 
subtilis  and  Bacillus  thunngiensis 
products,  some  of  which  hold  tolerance 
exemptions,  their  modes  of  action  are 
unlike  BPOl   Specifically,  the  other 
products  typically  produce  toxin  which, 
when  the  bacteria  producing  it  is 
consumed  by  insect  pests,  causes  the 
pest  to  die.  .\s  previously  indicated. 
BPOl  does  not  produce  toxin  (diarrheal 
or  emetic),  but  instead  appears  to  enable 
the  target  plant  to  more  readily  and 
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efficiently  uptake  and  utilize  growth 
nutrients  BPOl  is  a  true  growth 
regulator  and  to  our  knowledge  does  not 
have  classic  pesticidal  activity.  Based 
on  the  above,  it  is  therefore  felt  that 
BPOl  should  not  be  considered  similar 
to  existing  Bacillus  products. 

F.  Safety  Determination 

1.  U.S.  population.  Since  the 
maximum  current  use  rate  is  0.75  gram 
BPQl/acre/vear  for  use  on  cotton  and  20 
gram/acre/year  on  soybeans  and  other 
crops  for  which  registration  applications 
have  not  yet  been  submitted,  the 
associated  anticipated  minute  residue 
levels  are  extremely  unlikely  to  add 
appreciably  to  the  natural,  indigenous 
background  levels  of  Bacillus  cereus. 
BPOl  does  not  produce  enterotoxin, 
diarrheal  or  emetic,  and  the  toxicity/ 
pathogenicity/infectivity  studies  show- 
virtually  no  negative  effects,  BPOl 
should  be  considered  safe  when  used  on 
raw  agricultural  commodities  and  meets 
the  reasonable  certainty  of  no  harm 
requirement. 

2,  Infants  and  children.  As  previously 
discussed,  based  on  the  quantities  of 
BPOl  used,  its  lack  of  toxicity  and 
pathogenicity,  and  its  mode  of  action,  it 
is  exceedingly  improbable  that  infants 
or  children  would  be  at  greater  risk  to 
BPOl  exposure  than  would  adult.s. 
BPOl  should  be  considered  safe  when 
used  on  raw  agricultural  commodities 
and  meets  the  reasonable  certainty  of  no 
harm  requirement. 

G  Effects  on  the  Immune  and  Endocrine 
Systems 

There  are  no  known  effects  on  the 
immune  and  endocrine  systems,  nor  are 
any  effects  expected.  Bacillus  cereus 
strain  BPOl  is  not  structurally  related  to 
any  known  neurotoxins  or  endocrine 
disrupters.  Additionally,  per  the 
.Agency's  Registration  Eligibility 
Document  for  Bacillus  cereus  strain 
BPOl,  July  1997): 

I'here  i.s  no  known  metabolite  that  acts  as 
an  endocrine  disrupter  produced  by  this 
microorganism.  The  toxicity/pathogenicity 
studies  in  the  rodent  required  for  microbial 
pesticides  indicate  that  following  several 
routes  of  exposure,  the  immune  system  is 
still  intact  and  able  to  process  and  clear  the 
active  ingredient.  Therefore,  no  adverse 
effects  to  the  endocrine  or  immune  systems 
are  known  or  expected, 

H  Existing  Tolerances 

There  is  currently  a  tolerance 
exemption  for  Bacillus  cereus  strain 
BPOl  at  40  CFR  180.1181  for  residues 
in  or  on  cottonseed. 


/.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  or  tolerance  exemptions 
for  Bacillus  cereus  strain  BPOl. 

n.  Platte  Chemical  Company 

PP  1F6316 

EPA  has  received  a  pesticide  petition 
(1F6316J  from  Platte  Chemical 
Company,  419  18h  Street,  Greeley,  CO 
80632.  proposing  pursuant  to  section 
408(d)  of  theFFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180,  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  the  biochemical  pesticide 
diallyl  sulfides  (DADs). 

Pursuant  to  section  408(d){2)(A)(i)  of 
the  FFDCA,  as  amended.  Platte 
Chemical  Company  has  submitted  the 
following  summary  of  information,  data, 
and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Platte  Chemical  Company 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  pesticide  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 

Practices 

DADs  are  proposed  for  use  as  a  soil 
fumigant  solution  for  the  control  of 
white  rot  {Sclerotium  cepivorum)  in 
onions,  garlic,  shallots  and  leeks.  The 
end-use  product  (trade  name:  Alli-Up) 
contains  90%  DADs  in  a  liquid 
formulation  (8.3  lb  of  active  ingredient 
per  gallon).  Application  is 
recommended  for  any  field  that  shows 
evidence  or  has  a  history  of  white  rot 
infestations.  When  applied  to  infected 
soils  in  conjunction  with  a  rotational 
crop,  DADs  will  mimic  the  presence  of 
an  Allium  crop,  which  will  in  turn 
stimulate  the  germination  of  white  rot 
spores  (sclerotia).  The  germinated 
spores  will  subsequently  perish  since  no 
host  crop  is  present.  The  product  is 
applied  through  conventional  soil 
fumigation  equipment  such  as  an 
enclosed  shanking  system. 

B.  Product  Identity/Chemistry 

1  Identity  of  the  pesticide  and 
corresponding  residues.  Diallyl  Sulfides 
(DADs).  DADs  consist  of  86.90%  diallyl 
disulfide,  8.90%  diallyl  monosulfide,' 
3.90%  diallyl  trisulfide,  and  0.30% 
diallyl  tetrasulfide.  DADs  are  a 
composite  of  diallyl  sulfides  and  exi.sts 
in  a  state  of  dynamic  equilibrium. 
Diallyl  disulfide  CAS  No.  2179-59-9; 


dially  sulfide  (monosulfide)  CAS  No. 
592-88-1;  diallyl  trisulfide  CAS  No. 
2050-87-5;  diallvl  tetrasulfide  CAS  No. 
2444-49-7. 

2.  Magnitude  of  residue  at  the  time  of 
han,'est  and  method  used  to  determine 
the  residue.  Residues  of  DADs  are  not 
expected  on  agricultural  commodities, 

3.  Analytical  method.  An  analytical 
method  for  residues  is  not  applicable. 
Residues  of  DADs  are  not  expected  on 
agricultural  commodities. 

C.  Mammalian  Toxicological  Profile 

DADs  are  found  naturally  in  allium 
crops,  including  onions  and  garlic.  The 
acute  oral  toxicity  LD.,)  (rat)  of  technical 
DADs  are  346  mg/kg.  The  acute  dermal 
toxicity  LDso  (rabbit)  is  1,967  mg/kg. 
DADs  are  considered  a  moderate  eye 
irritant  to  the  ocular  tissue  of  the  rabbit; 
primar}'  irritation  index  was  found  to  be 
5.42.  Dermal  irritation  is  severe  to  the 
skin  of  the  rabbit.  DADs  were  found  to 
be  a  dermal  contact  sensitizer  in  guinea 
pigs.  Diallyl  disulfide,  the  main 
component  of  DADs.  was  not  mutagenic 
in  an  Ames  test  using  Salmonella 
typhimurium  strain  TAlOO  with  and 
without  S-9  activation.  A  waiver  has 
been  requested  for  acute  inhalation 
toxicity  based  on  the  fact  that  DADs  will 
be  applied  by  soil  injection  via  an 
enclosed-cab  method  of  application, 
Because  it  is  composed  of  diallyl 
sulfides  that  are  found  in  garlic  and 
other  allium  crops.  DADs  have  an 
extremely  strong,  obnoxious  odor.  As 
such,  every  effort  will  be  taken  to  ensure 
that  mixers  and  handlers  have  minimal 
inhalation  potential,  Personal  protective 
equipment  and  the  method  of 
application  mitigates  the  potential  for 
exposure.  In  addition,  a  waiver  has  been 
requested  for  immunotoxicity  based  on 
the  fact  that  no  immunotoxic  effects, 
such  as  induced  dysfunction  or 
inappropriate  suppressive  or 
stimulatory  responses  in  components  of 
the  immune  system  of  test  animals,  are 
known,  have  been  reported,  or  are 
expected  from  DADs. 

Results  from  acute  toxicological 
testing  show  test  animals  displaying 
symptoms  of  hemolytic  anemia  when 
exposed  to  DADs.  Hemolytic  anemia  has 
been  documented  for  both  livestock  and 
laboratory  test  animals  fed  either  DADs, 
onion  or  garlic.  Both  onion  and  garlic 
are  rich  in  DADs  and  other  sulfur 
containing  analogs.  Hemolytic  anemia 
results  in  a  reduction  of  red  blood  cells 
and  consequently  a  reduction  in  the 
amount  of  oxygen  available  to  the 
central  nervous  system  of  treated 
susceptible  animal  species,  such  as  rats 
and  rabbits.  There  are  no  reported 
incidents  of  humans  experiencing 
hemolytic  anemia  following 
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consumption  of  either  allium  crops  or 
DADs  enriched  products,  such  as  garlic 
oils  and  pills.  Extensive  medical 
research  has  shown  that  garlic  is 
considered  a  beneficial  food  with 
possible  medicinal  value. 

A  study  done  on  the  antimutagenic 
activities  of  garlic  extract  for  the 
purpose  of  cancer  research  indicates 
that  aqueous  garlic  extract  possesses 
antimutagenic  properties  toward 
ionizing  radiation,  peroxides, 
adriamycin  and  N-methyl-N'-nitro-. 
nitroguanidine.  Results  obtained  with 
garlic  extract  in  preliminary 
experiments  with  Chinese  hamster 
ovary  cells  suggest  that  the 
antimutagenic  properties  of  garlic 
extract  were  not  restricted  to 
prokaryotic  cells.  Diallyl  sulfide  and 
diallyl  disulfide  were  found  to  have 
clastogenic  activity  in  a  Chinese 
hamster  ovary  cell  assay  and  was 
considered  to  have  potential 
carcinogenic  activity.  However,  further 
analysis  found  that  these  two 
compounds  might  not  present  a 
tumorigenic  hazard  in  vivo  if  consumed 
as  part  of  a  normal  diet.  Diallyl  sulfide 
was  found  to  be  among  the  most 
effective  agents  in  inhibiting  the 
expression  of  benzo[a]pyrene-induced 
nucleotoxicity  in  the  colon.  Rats  fed  5 
mL  of  raw  garlic  extract  per  kg  body 
weight  in  a  prolonged  feeding  study 
either  died  or  experienced  anemia, 
weight  loss,  and  retarded  growth.  Long- 
term  chronic  garlic  powder 
administration  to  rats  significantly 
reduced  serum/liver  cholesterol,  serum 
triglycerides,  phospholipids  and 
transaminase  enzyme  activity.  Garlic 
has  been  shown  to  have  a  potential 
reversal  effect  on  the  risk  of  stomach 
cancer  Research  suggests  that  the 
antitumor  effect  of  DADs  is  due  to  its 
ability  to  alter  cancer-cell  sulfur 
compounds  linked  to  cell  division. 
Research  also  suggests  that  aged  garlic 
extract  cuid  its  constituents  have 
demonstrated  anti-cancer  effects  in  an 
array  of  cancer  models.  There  have  been 
no  incidents  of  hypersensitivity 
reported  by  researchers,  manufacturers 
or  users  of  Alli-Up  or  DADs,  when  used 
for  agricultural  purposes. 

D.  Aggregate  Exposure 

1   Dietary  exposure— \.  Food.  Dietary- 
exposure  from  use  of  DADs,  as 
proposed,  is  minimal.  DADs  are  applied 
to  the  soil  by  closed  system  soil 
injection,  they  are  not  applied  to 
growing  crops  directly.  Residues  of 
DADs  are  not  expected  on  agricultural 
commodities.  DADs  are  volatile 
compounds,  and  tend  to  move  more 
readily  through  dry  soils  at  higher  soil 
temperatures.  When  applied  according 


to  label  directions,  the  effective  duration 
of  response  to  DADs  is  approximately 
2.5  months  at  temperatures  of  48  to  70 
°F.  The  class  of  diallyl  sulfides  that 
make  up  DADs  is  ubiquitous  in  garlic 
and  garlic  products,  such  as  garlic  pills 
(non-prescription  diet  or  herbal 
supplements)  DADs  may  also  be 
present  as  an  added  food  flavoring 
ingredients.  The  estimated  upper  limit 
for  human  intake  of  garlic  is  reported  to 
be  5.5  g/day.  which  is  equivalent  to  3.3 
mg/day  of  DADs.  Researchers  have 
measured  up  to  2.39  mg/g  of  DADs  and 
related  compounds  in  steam  distilled 
commercial  garlic  products. 

ii  Drinking  water.  Similarly,  exposure 
to  humans  from  residues  of  DADs  in 
consumed  drinking  water  would  be 
unlikely  DADs  are  volatile  compounds 
applied  to  the  soil  by  closed  system  soil 
injection;  they  are  not  applied  to 
growing  crops  directly.  Potential 
exposure  to  surface  water  would  be 
negligible  and  exposure  to  drinking 
water  (well  or  ground  water)  would  be 
impossible  to  measure. 

2.  Non-dietary  exposure  The 
potential  for  non-dietary  exposure  to  the 
general  population,  including  infants 
and  children,  is  unlikely  as  the 
proposed  use  sites  are  agricultural 
settings.  However,  non-dietary 
exposures  would  not  be  expected  to 
pose  any  quantifiable  risk  due  to  a  lack 
of  residues  of  toxicological  concern. 
Personal  protective  equipment  (PPE) 
mitigates  the  potential  for  exposure  to 
applicators  and  handlers  of  the 
proposed  products,  when  used  in 
agricultural  settings 

E  Cumulative  Exposure 

It  is  not  expected  that,  when  used  as 
proposed.  DADs  would  result  in 
residues  that  would  remain  in  human 
food  items.  Levels  of  exposure  resulting 
from  the  proposed  use  of  DADs  would 
be  significantly  lower  than  those  found 
in  the  general  population's  consumption 
of  onion  and  garlic  foods  (raw.  cook  and 
processed)  and  diet/herbal  supplement 
products.  PPE  will  mitigate  the  potential 
for  exposure  to  applicators  and  handlers 
of  the  proposed  product,  when  used  in 
agricultural  settings. 

F  Safety  Determination 

1.  U.S.  population.  DADs  are  applied 
to  the  soil,  they  are  applied  to  growing 
crops  directly.  Residues  of  DADs  are  not 
expected  on  agricultural  commodities, 
and  therefore,  exposure  to  the  general 
U.S.  population,  from  the  proposed 
uses,  is  not  anticipated.  The  class  of 
diallyl  sulfides  that  make  up  DADs  is 
already  ubiquitous  in  garlic  and  garlic 
products,  such  as  garlic  pills  (non- 


prescription diet  or  herbal 
supplements). 

2.  Infants  and  children  As  mentioned 
.^bove.  residues  of  DADs  are  not 
expected  on  agricultural  commodities. 
There  is  a  reasonable  certaintv  of  no 
harm  for  infants  and  children  from 
exposure  to  DADs  from  the  proposed 
uses. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

To  date  there  is  no  evidence  to 
suggest  that  DADs  act  as  an  endocrine 
disrupter  Research  on  garlic  powder 
has  suggested  an  antiandrogenic  activity 
of  garlic  on  rats.  Adult  male  rats 
gavaged  daily  with  50  mg  of  garlic 
powder,  and  sacrificed  at  45  and  70 
days  displayed  reduced  testicular 
function  Except  for  the  garlic  powder 
effect  on  rat  testes,  no  further 
information  suggests  DADs  will 
adversely  affect  the  immune  or 
endocrine  system  in  humans  and  other 
mammals,  or  any  other  animal  system. 

H  Existing  Tolerances 

There  is  no  U.S.  EPA  tolerance  DADs 
are  listed  in  21  CFR  172.515  by  the  Food 
and  Drug  Administration  (FDA)  as  an 
approved  dired  food  additive 
Additionally.  DADs  were  given 
Generally  Recognized  as  Safe  (GRAS) 
status  No  2028,  1965  by  the  FDA  The 
Council  of  Europe  (1981)  has  included 
it  in  the  list  of  substances  that  may  be 
added  to  food  without  a  hazard  to 
public  health 

/  International  Tolerances 

There  is  no  Codex  Alimentarium 
Commission  Maximum  Residue  Level 
for  DADs. 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

[OPP-00731 :  FRL-6792-9] 

Pesticide  Science  Policies:  Water 
Treatment  Effects  on  Pesticide 
Removal  and  Transformation;  Notice 
of  Availability 

AGENCY:  Environmental  Protection 
•Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  To  assure  that  EPA's  policies 
related  to  implementing  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
are  transparent  and  open  to  public 
participation.  EPA  is  soliciting 
comments  on  the  pe,sticide  draft  science 
policy  document  entitled  "The 
Incorporation  of  Water  Treatment 
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Effects  on  Pesticide  Removal  and 
Transformations  in  FQPA  Drinking 
Water  Assessments."  This  notice  is  one 
in  a  series  concerning  science  policy 
documents  related  to  the 
implementation  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  as 
amended  by  FQPA. 

DATES:  Comments  for  the  draft  science 
policv  document,  identified  by  docket 
control  number  QPP-00731,  must  be 
received  on  or  before  January  22,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP^0731  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Hetrick,  Office  of  Prevention. 
Pesticides  and  Toxic  Substances 
(7505C).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460,  telephone 
number:  (703)  305-5237,  fax  number: 
(703)  305-6309;  e-mail  address: 
hetrick.james@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me' 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


rat        '     NAirq       Examples  of  poten- 

Pesticide 

pfO- 

ducers 

32532 

Pesticide  manufac- 
turers 

Pesticide  formula- 
tors 

. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  action  Other  types  of 
entities  not  listed  could  also  be  affected. 
The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  might  apply  to  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 


B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  the 
draft  science  policy  document,  and 
certain  other  related  documents  that 
might  be  available  from  the  Office  of 
Pesticide  Programs'  Home  Page  at  http:/ 
/www. epa.gov/pesticides/.  On  the 
Office  of  Pesticide  Programs'  Home  Page 
select   'FQPA  "  and  then  look  up  the 
entry  for  this  document  under  "Science 
Policies."  You  can  also  go  directly  to  the 
listings  at  the  EPA  Home  Page  at  http:/ 
/www. epa.gov/.  On  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  "Federal  Register — 
Environmental  Documents."  You  can  go 
directly  to  the  Federal  Register  listings 
http://www.epa.gov/fedrgstr/. 

2.  Fax-on-demand.  You  may  request  a 
faxed  copy  of  the  draft  science  policy 
document,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527  Select  item  6088  for  the 
document  entitled  "The  Incorporation 
of  Water  Treatment  Effects  on  Pesticide 
Removal  and  Transformations  in  FQPA 
Drinking  Water  Assessments."  You  may 
also  follow  the  automated  menu. 

3  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00731.  In  addition,  the  documents 
referenced  in  the  framework  notice, 
which  published  in  the  Federal  Register 
of  October  29.  1998  (63  FR  58038)  (FRL- 
6041-5).  under  docket  control  number 
OPP-00557.  are  considered  as  part  of 
the  official  record  for  this  action  under 
docket  control  number  OPP-00731  even 
though  not  placed  in  the  official  record. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hw^., 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is  (703')  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-0073i  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Permsylvania.  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yovu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  {7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  The  PIRIB  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  corrunents  electronically  by  e-mail 
to;  opp-docket®epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00731.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFTi  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
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of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  draft  science 
policy  documents,  new  approaches  we 
have  not  considered,  the  potential 
impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider.  You  may  find  the 
following  suggestions  helpful  for 
preparing  your  comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Indicate  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  At  the  beginning  of  your  comments 
(e.g..  as  part  of  the  "Subject"  heading). 
be  sure  to  properly  identifv-  the 
document  you  are  commenting  on.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identih'  docket 
control  number  OPP-O073i  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background  Information 

On  August  3.  1996.  FQPA  was  signed 
into  law.  The  FQPA  significantly 
amended  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  FFDCA.  Among  other  changes. 
FQPA  established  a  stringent  health- 
based  standard  ("a  reasonable  certainty 
of  no  harm  ")  for  pesticide  residues  in 
foods  to  assure  protection  ft-om 
unacceptable  pesticide  exposure  and 
strengthened  health  protections  for 
infants  and  children  from  pesticide 
risks. 

Thereafter,  the  Agency  established  the 
Food  Safety  Advisor\-  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  the  broad  policy  choices 


facing  the  Agency  and  on  strategic 
direction  for  the  Office  of  Pesticide 
Programs  (OPP).  The  Agency  has  used 
the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulafon.-  decisions  that  meet  the  new 
FFDCA  standard,  but  that  could  be 
revisited  if  additional  information 
became  available  or  as  the  science 
evolved.  In  addition,  the  Agency  seeks 
independent  review  and  public 
participation,  generally  through 
presentation  of  the  science  policy  issues 
to  the  FIFRA  science  advison,-  panel 
(SAP)  a  group  of  independent,  outside 
experts  who  provide  peer  review  and 
scientific  advice  to  OPP. 

During  1998  and  1999,  EPA  and  the 
United  States  Department  of  Agriculture 
(USDA)  established  a  second 
subcommittee  of  NACEPT.  the 
Tolerance  Reassessment  Advisory- 
Committee  (TRAC)  to  address  FFT)CA 
issues  and  implementation.  TRAC 
comprised  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  environmental,  states, 
and  other  interested  groups.  The  TRAC 
met  from  May  27.  1998.  through  April 
29.  1999. 

In  order  to  continue  the  constructive 
discussions  about  FFDCA.  EPA  and 
USDA  have  established,  under  the 
auspices  of  NACEPT.  the  Committee  to 
Advise  on  Reassessment  and  Transition 
(CARAT).  The  CAR.\T  provides  a  forum 
for  a  broad  spectrum  of  stakeholders  to 
consult  with  and  advise  the  Agency  and 
the  Secretan-  of  Agriculture  on  pest  and 
pesticide  management  transition  issues 
related  to  the  tolerance  reassessment 
process.  The  CAIL^T  is  intended  to 
further  the  valuable  work  initiated  by 
the  FSAC  and  TIL^C  toward  the  use  of 
sound  science  and  greater  transparency 
in  regulaton,-  decision  making,  increased 
stakeholder  participation,  and 
reasonable  transition  strategies  that 
reduce  risks  without  jeopardizing 
American  agriculture  and  farm 
communities. 

As  a  result  of  the  1998  and  1999 
TRAC  process.  EPA  decided  that  the 
implementation  process  and  related 
policies  would  benefit  from  providing 
notice  and  comment  on  major  science 
policy  issues.  The  TRAC  identified  nine 
science  policy  areas  it  believed  were  key 
to  implementation  of  tolerance 
reassessment.  EPA  agreed  to  provide 
one  or  more  documents  for  comment  on 
each  of  the  nine  issues  by  announcing 
their  availability  in  the  Federal 
Register.  In  a  notice  published  in  the 
Federal  Register  of  October  29,  1998  (63 
FR  58038),  EPA  described  its  intended 
approach.  Since  then.  EPA  has  been 
issuing  a  series  of  draft  documents 
concerning  the  nine  science  policy 


issues.  This  notice  announces  the 
availability  of  the  draft  science  policy 
document  concerning  drinking  water 
treatment. 

III.  Summar>  of  'The  Incorporation  of 
Water  Treatment  Effects  on  Pesticide 
Removal  and  Transformations  in  Food 
Qualitv  Protection  Act  Drinking  Water 
Assessments" 

The  FQPA  of  1996  requires  that  all 
tolerances  for  pesticide  chemical 
residues  in  or  on  food  consider 
anticipated  dietar>  exposure  and  all 
other  exposures  for  which  there  is 
reliable  information.  Drinking  water  is 
considered  a  potential  pathway  of 
dietar>-  exposure  to  pesticides  Because 
drinking  water  for  a  large  percentage  of 
the  population  is  derived  from  public 
water  systems  which  normally  treat  raw- 
water  pnor  to  consumption,  the  impact 
of  water  treatment  on  pesticide  removal 
and  transformation  needs  to  be 
considered  in  drinking  water  exposure 
for  risk  assessments  completed  under 
FQP.^.  Treated  drinking  water  for  the 
purpose  of  FQPA  exposure  assessment 
will  be  defined  as  ambient  ground  or 
surface  water  which  is  either  chemically 
or  physically  altered  using  technology 
prior  to  human  consumption.  Therefore, 
the  objectives  of  this  science  policy 
paper  are  to: 

1  Present  a  preliminar,'  literature 
review  on  the  impact  of  different 
treatment  processes  on  pesticide 
removal  and  transformation  in  treated 
drinking  water  derived  from  ground  and 
surface  water  sources 

2  Describe  how  OPP  will  consider  the 
impacts  of  drinking  water  treatment  in 
drinking  wafer  exposure  assessments 
under  FQP.A 

IV.  Literature  Review 

A  wide  variety  of  factors  must  be 
taken  into  account  to  assess  the  impact 
of  drinking  water  treatment  on  the 
levels  of  different  pesticides  in  drinking 
water.  It  is  important  to  note  that  a 
sizeable  proportion  of  the  nation, 
approximately  23  million  people,  obtain 
their  drinking  water  from  private  wells 
and  other  sources  that  undergo  no 
treatment  For  those  drinking  water 
sources  that  are  treated,  available  surs'ey 
information  establishes  that  there  are 
many  distinct  types  of  water  treatment 
processes  (and  many  more  combinations 
of  processes)  in  use  throughout  the 
United  States  Nearly  all  public  water 
supply  systems  use  some  form  of 
disinfection,  and  a  series  of 
conventional  treatment  processes 
(coagulation-fiocculation. 
sedimentation,  and  filtration]  The 
processes  that  appear  to  have  the  most 
impact  on  pesticide  removal  granular 
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activated  carbon  (GAC)  and  powdered 
activated  carbon  (PAC)  -  are  commonly 
found  or  used  in  larger  water  supply 
systems  but.  because  of  high  costs,  are 
rarely  used  bv  the  smallest  systems. 
Other  methods,  such  as  "softening." 
reverse  osmosis,  and  air  stripping  are 
also  less  frequently  used  to  remediate 
water  quality  concerns.  In  sum,  there  is 
enormous  spatial  and  temporal 
variability  in  the  types  of  treatment 
applied  to  drinking  water. 

EPA's  preliminary  review  of  the 
literature  indicates  that  conventional 
treatment  (such  as  coagulation/ 
flocculation.  sedimentation,  and 
fdtration)  has  little  or  no  effect  on  the 
removal  of  mobile  (hydrophilic  or 
lipophobic)  pesticides.  Disinfection  and 
softening  can  facilitate  alteration  in  the 
chemical  structure  of  the  pesticide,  or 
transformation.  The  type  of  disinfectant 
used  and  the  length  of  contact  time 
between  the  water  and  disinfectant  are 
factors  which  affect  the  impact  on 
pesticide  transformation.  There  is  little 
information  on  the  chemical  identity  of 
transformation  products  formed  as  the 
result  of  disinfection.  However, 
disinfection  can  produce  toxic  by- 
products of  some  pesticides  (e.g..  oxons 
from  organophospates).  The  impact  of 
softening  on  pesticide  transformation  is 
dependent  on  the  potential  for  alkaline- 
catalyzed  hydrolysis  of  the  pesticide. 

The  FIFRA  SAP  evaluated  the 
literature  review  and  concurred  with  the 
conclusions  (www.epa.gov/pesticides/ 
scipoly/sap/2000/ 

index. htm#september).  The  SAP  stated 
that  immobile  (hydrophobic/lipophilic) 
pesticides  may  be  removed  by 
conventional  water  treatment  processes. 

V.  Proposed  Policy 

OPP  is  announcing  and  seeking 
public  comment  on  a  policy  to  provide 
a  systematic  approach  for  considering 
drinking  water  treatment  effects  on 
pesticide  removal  and  transformation  in 
FQPA  risk  assessments.  Because  most 
surface  source  drinking  water  receives 
some  form  of  water  treatment  prior  to 
human  consumption,  the  proposed 
treatment  policy  is  generally  applicable 
to  surface  source  drinking  water.  A 
similar  assumption  cannot  be  made  for 
drinking  water  systems  using  ground 
water  because  of  the  importance  of 
private  wells  in  rural  areas.  Private 
wells  are  not  generally  linked  to  water 
treatment  systems  prior  to  human 
consumption  This  policy  is  based  on 
scientific  conclusions  reached  as  a 
result  of  DPP's  literature  review  and  on 
our  assessment  of  the  availability  of 
information  for  specific  pesticides  on 
water  treatment  effects: 


•  The  Environmental  Fate  and  Effects 
Division  (EFED)  will  provide  available 
information  on  the  potential  and 
measured  effects  from  drinking  water 
treatment  (e.g.,  flocculation, 
coagulation,  sedimentation,  filtration, 
chlorination,  softening,  and  GAC/PAC 
treatment)  to  the  HED  Metabolism 
Assessment  Review  Committee  (MARC). 
The  MARC  will  evaluate  this 
information  and  determine  which,  if 
any,  transformation  and  degradation 
products  might  be  of  toxicological 
concern  This  information  will  also  be 
considered  in  FQPA  Safety  Factor 
decisions. 

•  OPP  will  not  generally  conclude  that 
treatment  mitigates  exposure  for  a 
specific  pesticide  without  supporting 
evidence.  Therefore,  if  sufficient 
pesticide-specific  information  is  not 
available  on  effects  of  water  treatment 
processes,  or  if  sufficient  information  is 
not  available  on  the  extent  to  which 
specific  processes  are  employed  within 
the  pesticide  use  area.  FQPA  drinking 
water  assessments  will  be  conducted 
using  pesticide  concentrations  in  raw  or 
ambient  waters  to  represent  pesticide 
concentrations  in  finished  drinking 
water.  This  policy  is  based  on  the  fact 
that  conventional  water  treatment 
processes  (coagulation/ flocculation, 
sedimentation,  and  filtration)  are  not 
expected  to  remove  mobile  pesticides 
during  treatment. 

•  If  sufficient  pesticide-specific 
information  is  available  on  effects  of  a 
water  treatment  processes,  as  well  as 
information  on  the  extent  to  which  such 
processes  are  employed  within  the 
pesticide  use  area.  EFED  will  attempt  to 
describe  quantitatively  the  potential 
effects  of  drinking  water  treatment  for 
that  pesticide  in  the  drinking  water 
assessment.  This  description  will 
include  effects  of  degradation  and 
formation  of  transformation  products. 

•  Monitoring  data  on  finished 
drinking  water  may  also  represent  in 
aggregate  the  effects  of  treatment  in  the 
study  area.  However,  because  of  the 
inherent  variability  associated  with 
water  treatment  processes,  with  source 
water  quality,  and  the  limited 
availability  of  monitoring  data  on 
pesticides  in  finished  drinking  water, 
extrapolating  such  results  to  areas 
outside  of  the  area  monitored  mu.st  be 
considered  on  a  case-by-case  basis.  It  is 
anticipated  that  quantitation  of  drinking 
water  treatment  effects  will  be  limited  to 
pesticides  with  extensive  monitoring 
data  on  finished  water  (e.g..  atrazine)  or 
pesticides  with  monitoring  data  on 
finished  water  from  focused  or  limited 
use  areas  (e.g.,  molinate).  Extrapolating 
treatment  effects  across  compounds 


with  similar  structures  will  be 
considered  on  a  case-by-case  basis. 

VI.  Questions  for  Public  Comment 

1.  Do  the  scientific  data  demonstrate 
clear  quantitative  relationships  exist 
between  the  physical/chemical 
properties  of  particular  pesticide  classes 
and  the  impacts  of  specific  water 
treatment  processes? 

2.  Based  on  its  technical  review  of  the 
literature  on  the  impacts  of  different 
treatment  processes  on  levels  of 
pesticide  residues  in  drinking  water, 
OPP  is  leaning  toward  an  interim 
approach  which  assumes,  in  the  absence 
of  representative  pesticide-specific 
water  plant  monitoring  data,  that 
residues  in  finished  drinking  water  will 
be  the  same  as  levels  in  such  water  prior 
to  treatment.  Given  the  objective  of 
accurately  estimating  pesticide 
concentrations  in  drinking  water,  do  the 
scientific  data  support  this  approach? 
How  would  an  approach  be  developed 
based  on  the  state  of  knowledge  about 
the  impact  of  treatment  on  pesticides? 
Under  what  circumstances  can  OPP  use 
data  on  the  impacts  of  a  specific 
treatment  process  on  several  pesticides 
in  a  chemical  class  to  support  a  general 
conclusion  about  all  pesticide  in  that 
class? 

3.  During  disinfection  with  chlorine, 
pesticides  such  as  organophosphates 
can  be  oxidized  to  form  toxic 
degradation  products.  What  other 
classes  of  pesticides  may  be  transformed 
by  drinking  water  treatment  processes  to 
form  toxic  byproducts?  What  issues 
related  to  pesticide  transformation 
should  OPP  be  aware  of? 

4.  Laboratory  jar  tests  are  often 
employed  to  determine  if  a  regulated 
contaminant,  including  some  pesticides, 
in  raw  water  can  be  removed  by  a  given 
treatment  process.  What  are  the 
advantages  and  disadvantages  of  using 
results  of  jar  tests  as  the  basis  of 
evaluating  whether  the  pesticide  will  be 
eventually  removed  in  the  actual  water 
treatment  plant?  How  might  these 
results  be  used  to  adjust  raw  water 
concentrations  for  use  in  human  health 
risk  assessment?  What  are  the 
advantages  and  disadvantages  of  using 
other  types  of  data,  e.g.,  paired  samples 
from  field  monitoring,  or  pilot  plant 
data. 

5.  Studies  cited  in  the  literature 
review  indicate  that  many  factors,  such 
as  raw  water  composition,  water 
treatment  method,  and  treatment  plant 
conditions,  may  affect  the  removal  of 
pesticides.  What  issues  should  OPP  be 
considering  in  determining  the  potential 
impact  of  these  factors  on  the  percent 
removal  and  transformation  of 
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pesticides  by  different  water  treatment 
plants? 

6.  What  additional  water  treatment 
data  from  other  studies,  which  either 
support  or  are  inconsistent  or  contradict 
the  data  presented  in  the  preliminary 
literature  review,  should  OPP  consider? 
Please  submit  any  data  that  would 
provide  information  on  the  impacts  of 
water  treatment  on  additional  pesticides 
or  classes  of  pesticides. 

7.  For  example,  some  pesticides, 
including  carbamates  and 
organophosphates,  with  hvdrolvsis  half- 
lives  of  less  than  1  day  in  alkaline  (pH 
9)  water  are  observed  to  be  "removed" 
during  lime-soda  softening  (pH  10-11) 
by  alkaline  hydrolysis.  Can  this 
observation  be  generalized  in  predicting 
whether  a  pesticide  with  alkaline 
abiotic  hydrolysis  half-life  of  less  than 

1  day  will  be  "removed"  through  water 
treatment? 

8.  The  effects  of  water  treatment  on 
pesticide  residues  in  drinking  water  can 
be  assessed  by  regression  modeling  of 
important  parameters  with  removal 
efficiency,  experimental  or  laboratory- 
studies,  and  actual  field  monitoring. 
What  other  approaches  or  methods  can 
be  used  to  assess  water  treatment 
effects?  What  are  the  pros  and  cons  of 
these  methods? 

9.  What  types  of  data  are  needed 
regarding  the  extent  and  manner  of  use 
of  a  particular  drinking  water  treatment 
process  in  order  to  use  the  data  on  the 
impact  of  such  method  on  pesticide 
concentrations  in  finished  drinking 
water  in  a  deterministic  or  probabilistic 
exposure  assessment? 

Vn.  Policies  Not  Rules 

The  draft  science  policy  document 
discussed  in  this  notice  is  intended  to 
provide  guidance  to  EPA  personnel  and 
decisionmakers,  and  to  the  public.  As  a 
guidance  document  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

EPA  has  stated  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment. 
Public  comment  is  not  being  solicited 
for  the  purpose  of  converting  any  policy 
document  into  a  binding  rule.  EPA  will 
not  be  codifying  this  policy  in  the  Code 


of  Federal  Regulations.  EPA  is  soliciting 
public  comment  so  that  it  can  make 
fully  informed  decisions  regarding  the 
content  of  each  guidance  document 

The  "revised"  guidance  will  not  be 
unalterable.  Once  a  "revised"  guidance 
document  is  issued.  EPA  will  continue 
to  treat  it  as  guidance,  not  a  rule. 
Accordingly,  on  a  case-by-case  basis 
EPA  will  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify  the  overall  approach  in  the 
guidance.  In  the  course  of  inviting 
comment  on  each  guidance  document, 
EPA  would  welcome  comments  that 
specifically  address  how  a  guidance 
document  can  be  structured  so  that  it 
provides  meaningful  guidance  without 
imposing  binding  requirements. 

List  of  Subiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  November  8.  2001. 
Stephen  lohnson. 

Assistant  Administrator  for  Prevention. 

Pesticides  and  Toxic  Substances 
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FEDERAL  COMMUNICATJONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

November  14,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessan  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technologv' 
DATES:  Written  comments  should  be 
submitted  on  or  before  Ianuar\-  22,  2002. 
If  you  anticipate  that  you  will'be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  vou  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESS:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804.  445 
Twelfth  Street,  SW  .  Washington.  DC 
20554  or  via  the  Internet  to 
lesinith@fcc  gov 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  information  or  copies 
of  the  information  collections  contact 
Les  Smith  at  (202)  418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov 
SUPPLEMENTARY  INF0RMATX5N: 

OMB  Approval  S'umber  3060-0065. 
Title:  Application  for  New  or 
Modified  Radio  Stations  Authorization 
Under  Part  5  of  the  FCC  Rules- 
Experimental  Radio  Service. 
Form  No  :  FCC  Form  442. 
T\-pe  of  Re\iew  Extension  of  a 
currently  approved  collection. 
Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
and  State.  Local  or  Tribal  Government, 
Sumber  of  Respondents:  700. 
Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden  2.800  hours. 
Total  Estimated  Cost:  None. 
\eeds  and  Uses:  FCC  Form  442  is 
required  to  be  filed  bv  Sections  5.55  (a), 
fb),  and  (c)  of  the  FCC  Rules  and 
Regulations  by  applicants  requinng  an 
FCC  license  to  operate  a  new  or 
modified  experimental  radio  station 
The  data  supplied  by  this  form  are  used 
by  communications  clerk,  legal 
instruments  examiners  and  engineers  of 
the  FCC  to  determine  (1)  If  the 
applicant  is  eligible  for  an  experimental 
license:  (2)  the  purpose  of  the 
experiment;  (3)  compliance  with  the 
requirements  of  Part  5  of  the  FCC  Rules; 
and  (4)  if  the  proposed  operation  will 
cause  interference  to  existing 
operations.  The  FCC  could  not  grant  an 
experimental  license  without  the 
information  contained  on  this  form. 
Revision  of  the  form  is  not  required 
OMB  Approval  \umber  3060-0484. 
Title:  Amendment  of  Part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  of  Common  Carriers  of 
Sen'ice  Disruptions— Section  63  100 
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Form  No.:  None. 
T\'pe  of  Review:  Extension  of  a 
currently  approved  collection. 
Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit: 
and  State,  Local  or  Tribal  Government. 
Number  of  Respondents:  52. 
Estimated  Time  Per  Response:  5 
hours. 

Total  Annual  Burden:  1.040  hours. 
Total  Estimated  Cost:  None. 
Needs  and  Uses:  Section  63. 100  of  the 
Commission's  rules  requires  that  "any 
local  exchange  or  inter-exchange 
common  carrier  that  operates 
transmission  or  switching  facilities  and 
provides  access  service  or  interstate  or 
international  telecommunications 
service  that  experiences  an  outage  on 
anv  facilities  which  it  owns  or  operates 
must  notify  the  Commission  if  such 
service  outage  continues  for  30  or  more 
minutes.  An  initial  and  a  final  outage 
report  is  required  for  each  outage.  The 
reports  enable  us  to  monitor 
developments  affecting 
telecommunications  reliability;  to  serve 
as  a  source  of  information  for  the  public; 
to  encourage  and,  where  appropriate, 
assist  in  dissemination  of  information  to 
those  affected;  and  to  take  immediate 
steps,  as  needed,  and  after  analyzing  the 
information  submitted,  to  determine 
what,  if  any,  other  action  is  required. 
OMB  Approval  No.:  3060-0062 
Title:  Application  for  Authorization  to 
Construct  New  or  Make  Changes  In  an 
Instructional  Television  Fixed  and/or 
Response  Station{s),  or  to  Assign  or 
Transfer  Such  Station(s). 
form  No  .  FCC  330. 
Type  of  Review:  Extension  of 
currently  approved  collection. 
Respondents:  Not-for-profit 
institutions,  state,  local  or  tribal 
government. 

Number  of  Respondents:  500. 
Estimated  Hours  Per  Response:  10 
hours  (1  hour  respondent.  6  hours 
contract  engineer,  3  hours  contract 
attorney). 

Frequency  of  Response:  Reporting,  on 
occasion. 

Cost  to  Respondents:  $750,000. 
Estimated  Total  Annual  Burden:  500 
hours. 

Needs  and  Uses:  FCC  Form  330  is 
used  to  apply  for  authority  to  construct 
a  new  or  make  changes  in  an 
Instructional  Television  Fixed  or 
response  station  and  low  power  relay 
station,  or  for  consent  to  license 
assignment  or  transfer  of  control.  The 
data  is  used  bv  FCC  staff  to  determine 
if  the  applicant  meets  basic  statutory 
requirements  and  is  qualified  to  become 
a  licensee  of  the  Commission. 


Federal  Communications  Commission. 
Magalie  Roman  Salas. 
Secretary 
[PR  Dot    01-29082  Filed  11-20-01;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficient  Assets  To 
Satisfy  All  Claims  of  Financial 
Institution  in  Receivership 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC),  as 
receiver  for  the  financial  institution 
specified  in  SUPPLEMENTARY 
INFORMATION,  has  determined  that  the 
proceeds  that  can  be  realized  from  the 
liquidation  of  assets  of  the  below  listed 
receivership  estate  are  insufficient  to 
wholly  satisfy  the  priority  claims  of 
depositors  against  the  receivership 
estate  Therefore,  upon  satisfaction  of 
secured  claims,  depositor  claims,  and 
claims  which  have  priority  over 
depositors  under  applicable  law,  no 
amount  will  remain  or  will  be  recovered 
sufficient  to  allow  a  dividend, 
distribution,  or  payment  to  any  creditor 
of  lesser  priority,  including  but  not 
limited  to  claims  of  general  creditors. 
Anv  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Boh,  Counsel,  Legal  Division. 
FDIC,  550  17th  Street,  NW.,  Room  H- 
10160,  Washington,  DC  20429. 
Telephone:  (202)  736-0168. 

SUPPI.EMENTARY  INFORMATION: 

Financial  Institution  In  Receivership 
Determined  To  Have  Insufficient  Assets 
To  Satisfy  All  Claims 

HN  6003 

Mutual  Federal  Savings  Bank  of 
Atlanta,  Atlanta,  GA 
Federal  Deposit  Insurance  Corporation. 

Dated:  November  15,  2001. 
Robert  E.  Feldman, 
Executive  Secretary. 
IFR  Doc.  01-29080  Filed  11-20-01;  8:45  am) 
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DATE  &  TIME:  Tuesday,  November  27, 

2001  at  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ptems  to  be  discussed: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  persormel  rules  and 
procedures  or  matters  affecting  a 
particular  employee 
DATE  a  TIME:  Thursday.  November  29. 
2001  at  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2001-16: 
Democratic  National  Committee  by 
coimsel,  Joseph  E.  Sandler  and  Neil  P. 
Reiff. 

Statement  of  Pohcy  Regaiding  Party 
Committee  Transfers  of  Nonfederal 
Funds  for  Payment  of  Allocable 
Expenses. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

iFR  Doc.  01-29294  Filed  11-19-01;  3:26  pml 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

Previously  announced  date  &■  time: 
Wednesday.  November  14,  2001, 
Executive  session  scheduled  for  10:00 
a.m.  This  meeting  was  cancelled. 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  noUce 
appears  in  the  Federal  Register. 

/Agreement  No.;  011695-003. 

Title:  CMA  CGM/Norasia  Reciprocal 
Space  Charter,  Sailing  and  Cooperative 
Working  Agreement. 

Parties:  Norasia  Container  Lines 
Limited  CMA  CGM.  S.A. 

Synopsis:  The  amendment  revises  the 
number  and  size  of  the  vessels  utilized, 
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amends  the  amount  of  space  exchanged, 
changes  the  allocation  of  slots  between 
the  parties,  clarifies  the  legal  authority 
for  claims  and  disputes,  changes  one 
party's  agent  in  regard  to  this  agreement 
and  makes  changes  in  the  procedures 
for  the  termination  of  the  agreement. 

Agreement  No.:  201062-001. 

Title:  Philadelphia-Penn  City  Lease 
and  Operating  Agreement. 

Parties:  Philadelphia  Regional  Port 
Authority. 

Perm  City  Investments,  Inc. 

Symopsis:  The  agreement  amendment 
adjusts  the  compensation  due  under  the 
lease.  The  agreement  continues  to  run 
through  June  20,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  16.  2001. 
Bryant  L.  VanBrakle, 
Secretary. 

IFR  Doc.  01-29134  Filed  11-20-01;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  14980N. 

Name:  Blue  Ocean  Transport.  Inc. 

Address:  40  Exchange  Place.  New 
York.  NY  10005. 

Date  Revoked:  October  27.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15777N. 

Name:  ECU  Line  U.S.A.,  LLC. 

Address:  11825  NW  100th  Road.  Suite 
3,  Miami,  FL  33178. 

Date  Revoked:  October  16,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number- 16141N  and  16141F. 

Name:  First  Air  Express.  Inc.  dba 
FAE,  Transportation  dba  Bison 
Warehouse  and  Distribution. 

Address:  U800  StonehoUow  #200. 
Austin,  TX  78758. 

Date  Revoked:  September  7,  2001  and 
September  16,  2001. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  16144F. 

Name:  Fleetwood  Shipping,  Inc, 

Address:  5990  North  Belt  East.  Suite 
601,  Humble.  TX  77396. 


Date  Revoked  October  20.  2001 
Reason:  Failed  to  maintain  a  valid 
bond. 
License  Number:  861 F. 
Name:  George  J.  Young  &  Co. 
.4dc/ress  110  West  Ocean  Blvd..  Suite 
622,  Long  Beach.  CA  90802. 
Date  Revoked:  November  1.  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 
License  Number:  16461N. 
Name:  Jeong  G.  Ju  dba  Korea  Express 
Washington.  Inc. 

Address:  7912  Yamwood  Ct.. 
Springfield,  VA  22153. 
Date  Revoked:  October  17,  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 
License  Number:  16638F. 
Name:  Kalem  Freight  Forwarding  Inc. 
Address:  10505  NW  27th  Street,  Unit 
2,  Miami,  FL  33172. 
Dafeflevo/ced  September  16.  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1635 IN. 
Name:  LTL  hitemational  Co..  Ltd. 
Address:  1890  KW  82nd  Avenue. 
Suite  101,  Miami,  FL  33126. 
Date  Revoked:  October  24.  2001 . 
Reason  Failed  tu  maintain  a  valid 
bond 

License  Number:  4406F. 
Name:  Protrans  Logistics  &  Agency. 
Inc. 

Address:  3371  Cerritos  Avenue.  Los 
Alamitos,  CA  90808 
Date  Revoked:  September  24,  2001 
Reason:  Surrendered  license 
voluntarily. 
License  Number:  16225N. 
Name:  U.S.  Consolidators 
International  Corp 

Address:  39  Broadwav,  Suite  650, 
New  York,  NY  10006 
Date  Revoked:  October  1 7,  2001 . 
Reason:  Failed  to  maintain  a  valid 
bond. 
License  Number:  16833N. 
Name:  United  World  Express,  Inc. 
Address:  2065  Ross  Street,  Vernon, 
CA  90058 

Date  Revoked:  October  25,  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing 

IFR  Doc  01-29136  Filed  1 1-20-01;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  transportation 


lntermediar\-  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984.  as  amended  b\-the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries 
46CFR515. 


License  No 

Name/ad- 
dress 

Date  reissued 

3262NF  

GES  Logis- 
tics Inc 
235  East 
Broadway 
Long 

Beach.  CA 
90802 

July  2.  2001 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing 

[FR  Doc  01-29133  Filed  11-20-01.  845  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  been  filed 
with  the  Federal  Maritime  Commission 
an  application  for  licenses  as  .Non- 
Vessel  Operating  Common  Carrier  and 
Ocean  Freight  Forwarder— Ocean 
Transportation  Intermedian'  pursuant  to 
section  19  of  the  Shipping  ,\ct  of  1984 
as  amended  (46  US  C.  app.  1718  and  46 
CFR515) 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission,  Washington,  DC  20573 

Non-Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants 
T.  Parker  Host,  Inc 

World  Trade  Center.  Suite  820. 
Norfolk.  VA  23510  Officers  David 
F.  Host.  Exec.  Vice  President 
(Qualif\ing  Individual)  T  Parker 
Host.  Jr..  Chairman. 
Four  Link  International.  Inc. 

184-45  147th  Avenue.  Springfield 
Garden,  NY  11413  Officers:  Ji  Hoon 
Cho,  Vice  President  (Qualifving 
Individual)  Kwangsang  Yoon. 
President 
[BA  Transport  &  Logistics.  Inc 
Carr,  Estatal  #44  K.M  1  1  Bo  Machete 
#7.  Guayama.  PR  00785.  Officers: 
Augie  Berastain.  President 
(Qualif\-ing  Individual)  Betsie  E. 
Giro.  Vice  President. 
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Dated   November  16,  2001 
Bryant  L.  VanBrakle. 

Secretary. 

[FR  Doc.  01-2<T135  Filed  11-20-01;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  October  2, 
2001 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  October  2.  2001,' 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  reducing  the  federal 
funds  rate  to  an  average  of  around  2  V2 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  November  9,  2001 

Donald  L.  Kotin. 

Secretary.  Federal  Open  Sdarket  Committee. 
IFRDoc.  01-29020  Field  1 1-20-01;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

AgefKy  Information  Collection 
ActlvttiM;  Proposed  Collection; 
Comment  Racpjest;  Extension 

AGENCY:  Federal  Trade  Commission 

("FTC"). 

action:  Notice. 

SUMMARY:  The  information  collection 
requirements  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  ( "OMB")  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  ("PRA ").  The  FTC  is  seeking  public 
comments  on  its  proposal  to  extend 
through  February  28,  2005  the  current 
PRA  clearance  for  information 
collection  requirements  contained  in  its 
Funeral  Industry  Practices  Rules 
("Funeral  Rule"  or  "Rule").  That 
clearance  expires  on  February  28,  2002 


'  C".opies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  October  2.  2001 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington.  D  C  20551   The  minutes  are  ,)ublished 
in  the  Federal  Reserve  Bulletin  and  in  the  Boards 
annual  report. 


DATES:  Comments  must  be  submitted  on 
or  before  January  22,  2002. 
ADDRESSES:  Send  written  comments  to 
Secretary,  Federal  Trade  Conunission, 
Room  H-159,  600  Pennsylvania  Ave,, 
NW.,  Washington.  DC  20580,  All 
comments  should  be  captioned 
"Funeral  Rule;  Paperwork  comment," 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Myra  Howard,  Attorney,  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission.  Room  H-238,  600 
Pennsylvania  Ave,.  NW.,  Washington, 
DC  20580. (202)  326-2047 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  use,  3501-3520),  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor,  "Collection  of 
information"  means  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  private 
information  to  a  third  party,  44  U.S.C. 
3502(3),  5  CFR  1320.3(c).  As  required  by 
section  3506(c)(2)(A)  of  the  PRA,  the 
FTC  is  providing  this  opportunity  for 
public  comment  before  requesting  that 
OMB  extend  the  existing  paperwork 
clearance  for  the  Funeral  Rule,  16  CFR 
part  453  (OMB  Control  Number  3084- 
0025). 

The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  Funeral  Rule  ensures  that 
consumers  who  are  purchasing  funeral 
goods  and  service  have  acciuate 
information  about  the  terms  and 
conditions  (especially  prices)  for  such 
goods  and  services.  The  Rule  requires 
that  funeral  providers  disclose  this 
information  to  consumers  and  maintain 
records  to  facilitate  enforcement  of  the 
Rule 

Estimated  annual  hours  burden:  The 
estimated  burden  associated  with  the 


collection  of  information  required  by 
the  Rule  is  22,300  hours  for 
recordkeeping  and  57,900  hours  for 
disclosures,  for  a  total  of  80,200  hours. 
This  estimate  is  based  on  the  number  of 
funeral  providers  (approximately 
22,300).  the  number  of  hinerals 
annually  (approximately  2.3  million), 
and  the  time  needed  to  fulfill  the 
information  collection  tasks  required  by 
the  Rule. 

Recordkeeping:  The  Rule  requires  that 
funeral  providers  retain  copies  of  price 
lists  and  statements  of  funeral  goods 
and  services  selected  by  consumers. 
Based  on  a  maximum  average  burden  of 
one  hour  per  provider  per  year  for  this 
task,  the  total  burden  for  the  22.300 
providers  is  22.300  hours.  This  estimate 
is  unchanged  from  1998. 

Disclosure:  The  Rule  requires  that 
funeral  providers  (1)  maintain  current 
price  lists  for  funeral  goods  and 
services,  (2)  provide  written 
documentation  of  the  funeral  goods  and 
services  selected  by  consumers  making 
funeral  arrangements,  and  (3)  provide 
information  about  funeral  prices  in 
response  to  telephone  inquiries. 
Maintaining  current  price  lists 
requires  that  funeral  providers  revise 
their  price  lists  from  time  to  time 
through  the  year  to  reflect  price 
changes.  Based  on  a  maximum  average 
burden  of  two  hours  per  provider  per 
year  for  this  task,  the  total  burden  for 
22,300  providers  is  44,600  hours.  This 
estimate  is  unchanged  from  the  FTC's 
prior  estimate  in  1998. 

The  original  rulemaking  record 
indicated  that  87  percent  of  funeral 
providers  written  documentation  of 
funeral  arrangements,  even  absent  the 
Rule's  requirements.'  Accordingly,  the 
Rule  imposes  a  disclosure  burden  on 
2.899  providers  (13  percent  of  22,300 
providers).  These  providers  are  typically 
the  smallest  funeral  homes.  The 
disclosure  requirement  can  be  satisfied 
through  the  use  of  a  standard  form  (an 
example  of  which  is  available  to  the 
industry  in  the  Compliance  Guide  to  the 
Funeral  Rule).  Based  on  an  estimation 
that  these  smaller  homes  arrange,  on 
average,  approximately  20  funerals  per 
year  and  that  it  would  take  each  of  them 
about  3  minutes  to  record  prices  for 
each  consumer  on  the  standard  form, 
FTC  staff  estimates  that  the  total  burden 
associated  with  this  disclosure 


'  The  original  version  of  the  Funeral  Rule 
required  that  funeral  providers  retain  a  copy  of  and 
give  each  customer  a  separate  "Statement  of 
Funeral  Goods  and  Services  Selected."  The  1994 
amendments  to  the  Rule  eliminated  that 
requirement,  allowing  instead  for  such  disclosures 
to  be  incorporated  into  a  written  contract,  bill  of 
sale,  or  other  record  of  a  transaction  that  providers 
use  to  memorialize  sales  agreements  with 
customers. 
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requirement  is  one  hour  per  provider 
not  already  in  compliance,  for  a  total  of 
2,899  hours. 

The  Funeral  Rule  also  requires  funeral 
providers  to  answer  telephone  inquiries 
about  the  provider's  offerings  or  prices 
Industry  data  indicate  that  onlv  about 
nine  percent  of  funeral  purchasers  make 
telephone  inquiries,  with  each  call 
lasting  an  estimated  three  minutes.  Only 
about  half  of  that  additional  time  is 
attributed  to  disclosures  required  solely 
by  the  Rule,  since  many  providers 
would  provide  the  requested 
information  even  without  it.  Thus, 
assuming  that  the  average  purchaser 
makes  two  calls  per  funeral  to  compare 
prices,  the  estimated  burden  is  10,350 
hours  ((V;.  X  3  minute  call  x  2  calls/ 
funeral)  x  207.000  funerals  (nine 
percent  of  2,300.000  funerals/year)]. 
This  burden  likely  will  decline  over 
time  as  consumers  increasingly  rely  on 
the  Internet  for  funeral  price 
information 

In  sum.  the  disclosure  total  is  57.849 
hours  (44.600  +  2.899  +  10.350).  The 
total  estimated  hours  burden  associated 
with  the  Rule  for  both  recordkeeping 
and  disclosure  requirements  is  80,000, 
rounded  to  the  nearest  thousand  (22,300 
hours  for  recordkeeping  +  57,849  hours 
for  disclosure). 

Estimated  annual  cost  burden: 
$3,900,000.  rounded  ($3,560,000  in 
labor  costs  and  $340,000  in  non-labor 
costs). 

Labor  costs:  Labor  costs  are  derived 
by  applying  appropriate  hourly  cost 
figures  to  the  burden  hours  described 
above.  The  hourly  rate  used  below  are 
averages. 

Clerical  personnel,  at  an  hourly  rate  of 
$10,  can  perform  the  recordkeeping 
tasks  required  under  the  Rule.  Based  on 
the  estimated  hour  burden  of  22,300 
hours,  the  estimated  cost  burden  for 
recordkeeping  is  $223,000  ($10  x  22.300 
hours). 

The  two  hours  required  of  each 
provider,  on  average,  to  update  price 
lists  should  consist  of  approximately  15 
hours  of  managerial  or  professional 
time,  at  $75  per  hour,  and  .5  hours  of 
clerical  time,  at  $10  per  hour,  for  a  total 
of  $117.50  per  provider.  Thus,  the 
estimated  total  cost  burden  for 
maintaining  price  lists  is  $2,620,250 
($117.50  X  22,300  providers). 

The  cost  of  providing  written 
documentation  of  the  goods  and 
services  selected  by  the  consumer  is 
2,899  hours  of  managerial  or 
professional  time  at  approximately  $75 
per  hour,  or  $217,425. 

The  cost  of  responding  to  telephone 
inquiries  about  offerings  or  prices  is 
10,350  hours  of  managerial  or 
professional  time  at  $75.  or  $776,250. 


The  total  labor  cost  of  the  three 
disclosure  requirements  imposed  by  the 
Funeral  Rule  is  $3,613,925  (S2.620.250 
+  $217,425  +  $776,250).  The  total  labor 
cost  for  recordkeeping  and  disclosures 
is  $3,837,000  ($223,000  for 
recordkeeping  *  $3,613,925  for 
disclosures),  rounded  to  the  nearest 
thousand. 

Capital  or  other  non-labor  costs:  The 
Rule  imposes  minimal  capital  costs  and 
no  current  startup  costs.  The  Rule  first 
took  effect  in  1984  and  the  revised  Rule 
took  effect  in  1994,  so  funeral  providers 
should  already  have  in  place  capital 
equipment  to  cany-  out  tasks  associated 
with  Rule  compliance.  Moreover,  most 
funeral  homes  already  have  access,  for 
other  business  purposes,  to  the  ordinan,' 
office  equipment  needed  for 
compliance,  so  the  Rule  likely  imposes 
minimal  additional  capital  expense. 

Compliance  with  the  Rule,  however, 
does  entail  some  expense  to  funeral 
providers  for  printing  and  duplication 
of  price  lists.  Based  on  a  rough  estimate 
of  300  pages  per  year  per  provider  for 
copies  of  the  various  price  lists,  at  5 
cents  per  page,  and  22,300  providers, 
the  total  cost  burden  associated  with 
printing  and  copying  is  $334,500  In 
addition,  the  estimated  2.899  providers 
not  already  providing  written 
documentation  of  funeral  arrangements 
apart  from  the  Rule  will  incur 
additional  printing  and  copying  costs. 
Assuming  that  those  providers  use  the 
standard  two-page  form  shown  in  the 
Compliance  Guide,  at  5  cents  per  page, 
at  an  average  of  20  funerals  per  year,  the 
added  cost  burden  would  be  $5,798. 
Thus,  estimated  non-labor  costs  are 
$340,000.  rounded  to  the  nearest 
thousand. 

The  cost  of  training  associated  with 
Rule  compliance  is  generally  included 
in  continuing  education  requirements 
for  licensing  and  voluntary  certification 
programs  Moreover,  the  FTC  has 
provided  its  Compliance  Guide  to  all 
funeral  providers  at  no  cost,  and 
additional  copies  are  available  on  the 
FTC  web  site  or  by  mail.  Accordingly. 
the  Rule  imposes  no  additional  training 
costs. 

William  E.  Kovacic. 

General  Counsel. 

[FR  Dor  01-29119  Filed  11-20-01,  8:45  ami 

BIUJNG  COOE  67SO-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Availability 
of  Final  Environmental  impact 
Statement:  United  States  Mission  to 
ttie  United  Nations;  Extension  of 
Comment  Period 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(.NEPA)  of  1969,  as  amended,  as 
implemented  by  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508).  the  General  .Ser\'ices 
Administration  (GSA)  has  filed  with  the 
us  Environmental  Protection  agency 
and  made  available  to  other  government 
agencies  and  interested  private  parties, 
the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  demolition  of 
the  Federal  building  currently  housing 
the  United  States  Mission  to  the  United 
Nations  (USUN)  and  the  subsequent 
construction  of  a  new  facility  on  the 
same  site.  A  public  hearing  for  the  Draft 
Environmental  Impact  Statement  was 
held  on  Wednesday.  June  13th.  2001 

The  FEIS  is  on  file  at  GSA  offices  in 
Manhattan.  Manhattan  Community 
District  #6  and  the  Mid-Manhattan 
Library'  Copies  of  the  FEIS  Executive 
Summary  or  additional  information  may 
be  obtained  from:  General  Services 
Administration.  Public  Buildings 
Service— 2PT,  26  Federal  Plaza,  Room 
1609.  New  York,  New  York.  10278, 
Attn:  Peter  Sneed 

This  notice  was  originally  published 
on  September  6,  2001  (66  FR  46639) 
The  deadline  for  submitting  written 
comments  has  been  extended  until 
Friday.  December  14.  2001  and  should 
be  addressed  to  General  Ser\ices 
Admimstration  in  care  of  the  above 
noted  individual 

Dated:  November  14,  2001. 
Edmond  F.  Schomo, 

Regional  .Administrator 

[FR  Doc  01-29129  Filed  11-20-01.  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0153} 

Federal  Acquisition  Regulation; 
Proposed  Collection;  OMB  Circular  A- 
119 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
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and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
commonts  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0153). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  OMB  Circular  A-119.  The 
clearance  currently  expires  on  March 
31.2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
January  22.  2002 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102,  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets.  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

On  February  19.  1998,  a  revised  OMB 
Circular  A-119.  "Federal  Participation 
in  the  Development  and  Use  of 
Voluntary  Consensus  Standards  and  in 
Conformity  Assessment  Activities."  was 
published  in  the  Federal  Register  at  63 
FR  8545,  February  19.  1998.  FAR 
Subparts  11.1  and  11.2  were  revised  and 
a  solicitation  provision  was  added  at 
52.211-7,  Alternatives  to  Government- 
Unique  Standards,  to  implement  the 
requirements  of  the  revised  OMB 
circular  If  an  alternative  standard  is 
proposed,  the  offeror  must  furnish  data 
and/or  information  regarding  the 


alternative  in  sufficient  detail  for  the 
Government  to  determine  if  it  meets  the 
Government's  requirements. 

B.  Annual  Reporting  Burden 

Respondents:  100. 
Responses  Per  Respondent:  1. 
Total  Responses:  100. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  100. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
Room  4035,  1800  F  Street,  NW., 
Washington,  DC  20405.  telephone  (202) 
501-4755  Please  cite  OMB  Control  No. 
900Q-0153,  OMB  Circular  A-119,  in  all 
correspondence. 

Dated:  November  7,  2001. 
Al  Matera. 

Director.  Acquisition  Policy  Division. 
IFR  Doc.  01-29121  Filed  11-20-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATtON 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0038] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Mistake  In  Bid 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0038). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  mistake  in  bid.  The 
clearance  currently  expires  on  March 
31, 2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
January  22,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVP),  1800  F  Streets,  NW, 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  mistake  in  bid  is  discovered 
by  the  contracting  officer  (CO)  after  bid 
opening  but  before  award,  the  CO 
obtains  verification  of  the  bid  intended. 
This  verification  is  needed  to  establish 
the  bidder's  correct  bid.  If  the  bidder 
requests  permission  to  correct  the  bid, 
the  bidder  must  submit  clear  and 
convincing  evidence  that  a  mistake  was 
made.  If  the  bidder  requests  permission 
to  correct  the  bid  and  submits  evidence 
that  a  mistake  was  made,  the  evidence 
is  analyzed  by  the  CO  to  determine 
whether  or  not  the  bidder  should  be 
allowed  to  correct  the  bid.  The  data 
(evidence)  submitted  by  the  bidder  is 
attached  to  bidder's  bid  and  placed  in 
the  contract  file  along  with  the  CO's 
determination. 

The  verification  of  the  correct  bid  is 
attached  to  the  original  bid  and  a  copy 
of  the  verification  is  attached  to  the 
duplicate  bid  and  placed  in  the  contract 
file. 

B.  Annual  Reporting  Burden 

Respondents:  4,673. 
Responses  Per  Respondent:  1. 
Tata]  Responses:  4,673. 
Hours  Per  Response:  .5. 
Total  Burden  Hours:  2,337. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.  Room  4035, 
Washington,  DC  20405,  telelphone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0038,  Mistake  in  Bid,  in  all 
correspondence. 
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Dated:  November  7.  2001. 
A!  Matera. 

Director.  Acquisition  Policy  Division. 
(FR  Dor  01-29122  Filed  11-20-01;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Record  of  Decision:  Programmatic 
Development  Plan  and  Phase  1 
Implementation  for  the  Suttiand 
Federal  Center  (SFC)  in  Sultland.  MD 

AGENCIES:  General  Services 
Administration.  National  Capital 
Planning  Commission. 
ACTION:  Notice. 


SUMMARY:  The  General  Services 
Administration  (GSA)  has  published  an 
Environmental  Impact  Statement  (EIS) 
on  the  Suitland  Federal  Center  (SFC) 
Programmatic  Development  Plan  and 
Phase  1  Implementations.  The  purpose 
of  this  Record  of  Decision  (ROD)  is  to 
clearly  communicate  GSAs 
consideration  of  all  reasonable 
alternatives,  to  communicate  GSA's 
rationale  for  selecting  the  chosen 
alternative,  and  to  identify  any 
mitigation  measures  to  be  implemented 
as  a  part  of  the  selected  alternative. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Jag  Bhargava.  Project  Executive.  General 
Services  Administration  Portfolio 
Development  Division,  WPT.  7th  and  D 
Streets,  SW..  Room  2002,  Washington, 
DC. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
published  an  Environmental  Impact 
Statement  (EIS)  on  the  following  project: 
Suitland  Federal  Center  (SFC) 
Programmatic  Development  Plan  and 
Phase  1  Implementation.  GSA 
announces  its  decision,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (NEPA),  the 
regulations  issued  by  the  Council  on 
Environmental  Qualitv  (40  CFR  parts 
1500-1508)  (CEQ),  and  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (NHPA).  The  purpose  of  this 
Record  of  Decision  (ROD)  is  to  clearly 
communicate  GSA's  consideration  of  all 
reasonable  alternatives,  to  communicate 
GSAs  rationale  for  selecting  the  chosen 
alternative,  and  to  identify  any 
mitigation  measures  to  be  implemented 
as  a  part  of  the  selected  alternative.  The 
selected  alternative  is  Alternative  A,  the 
mid-density  development  plan  for  the 
SFC. 


Record  of  Decision  for  the 
Programmatic  Development  Plan  and 
Phase  1  Implementation  for  the 
Suitland  Federal  Center  (SFC)  Suitland. 
Maryland 

The  SFC  is  a  226-acre  federal 
employment  center  in  Suitland. 
Maryland.  GSA's  current  tenants  are  the 
Bureau  of  Census,  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA).  and  the 
National  .Archives.  Independent  of  GSA. 
the  National  Maritime  Intelligence 
Center  (NMIC)  is  also  located  at  the 
SFC. 

GSA  has  prepared  a  programmatic 
development  plan  for  the  SFC  campus 
to  provide  a  comprehensive 
exatiination  of  its  long-range 
de\elopment  potential.  The 
implementation  of  the  programmatic 
development  plan  is  the  subject  of  an 
Environmental  Impact  Statement  (EIS). 
The  Draft  EIS  addressed  short-term 
construction/renovation-related  impacts 
and  long-term  effects  from  the  proposed 
implementation  of  the  programmatic 
development  plan  alternatives,  as  well 
as  the  cumulative  impacts  that  would 
result  from  this  and  other  projects  that 
have  been  completed  recently,  are 
currently  under  development,  or  are 
proposed  within  the  study  area.  The 
Final  EIS  (September  2001)  includes  the 
Draft  EIS,  public  and  federal,  state  and 
local  agency  comments  on  the  Draft  EIS. 
responses  to  the  Draft  EIS  comments, 
modifications  to  the  Proposed  Action 
Alternatives,  and  mitigation  measures  to 
be  implemented  as  part  of  the  selected 
alternative. 

Purpose  and  Need 

The  purpose  of  the  SFC  programmatic 
development  plan  is  to  assess  future 
development  opportunities  for  the 
underutilized  SFC  campus.  Of 
particular  importance  is  better  meeting 
the  future  needs  of  two  current  tenants. 
NOAA  and  the  Census  Bureau  Such  an 
analysis  is  essentia]  due  to  current 
conditions  at  the  campus. 

Many  existing  buildings  at  the  SFC 
are  aged  and  deteriorated.  Problems 
include  leaking  roofs,  outdated  building 
systems,  and  dilapidated  interior 
finishes.  These  conditions  have  created 
potential  health  and  safety  issues, 
including  exposure  to  asbestos- 
containing  materials,  contamination  of 
the  drinking  water,  problems  with 
indoor  air  quality,  and  the  presence  of 
lead-based  paint.  The  GSA  has  taken 
appropriate  measures  to  control  these 
hazards;  however,  these  measures  have 
resulted  in  considerable  restraints  on 
tenant  use  of  the  buildings  and  thus 
increased  operational  costs  and 


inefficiencies.  In  addition,  the  campus 
has  existing  stormwater  drainage 
problems 

There  are  currently  NOAA  and 
Census  Bureau  employees  that  cannot 
be  housed  at  the  SFC  campus  due  to 
space  limitations.  They  are  thus  located 
in  leased  space  around  the  County  The 
consolidation  of  these  employees  will 
improve  operational  efficiency  and 
reduce  costs 

In  addition,  the  recent  opening 
(January  2001 )  of  the  new  Suitland 
Metro  Rail  Station  at  the  southwest 
corner  of  the  campus  provides  an 
opportunity  to  better  accommodate  the 
commuting  needs  of  SFC  employees. 
Overall,  the  development  of  a 
comprehensive  plan  for  the  long-range 
development  of  the  SFC  will  allow  GSA 
to  make  better  use  of  the  facility  as  a 
whole,  while  ensuring  that  valuable 
open  space  and  natural  and  cultural 
resources  on  the  campus  are 
maintained 

Programmatic  Development  Plan 

The  Programmatic:  Development  Plan 
(Plan)  for  the  SFC  was  completed  in  the 
Spring  of  2001 .  The  Plan  addressed 
deficiencies  and  identified 
opportunities  at  the  campus  over  the 
next  ten  years.  The  Plan  was  developed 
by  GS.^  in  close  cooperation  with  the 
federal  agencies  located  at  SFC.  other 
regional  planning  agencies,  and  the 
surrounding  community.  The  general 
purpose  of  the  plan  is  as  follows: 

•  Review,  maintain,  and  improve  the 
condition  of  existing  facilities  and 
functions  of  each  federal  agency  located 
within  the  SFC  campus. 

•  Identify  potential  future 
development  opportunities  for  existing 
parcels  within  the  SFC  campus  for 
current  and  potential  federal 
government  uses,  or  other  non-federal 
uses: 

•  Maximize  the  value  of  the  SFC 
campus  for  federal  and  other  uses 
through  actions  that  contribute  to  the 
redevelopment  of  the  Suitland 
community: 

•  Review  potential  development 
opportunities  provided  by  new  transit 
access  from  the  Suitland  Metro  Rail 
Station, 

•  Improve  pedestrian  and  vehicular 
circulation  within  the  campus  and 
adjoining  community: 

•  Assess  campus  parking 
requirements  and  provide  a  mixture  of 
surface  parking  and  structured  parking 
facilities. 

•  Provide  environmental  and  public 
space  amenities  that  complement  the 
established  landscape  setting  of  the  SFC 
campus;  and 
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•  Promote  the  improvement  of 
adjoining  neighborhood  commercial 
ser\ices  that  could  support  the  needs  of 
current  and  future  federal  agency 
employees  and  that  could  enhance  the 
Suitland  community. 

The  planning  process  ultimately 
resulted  in  the  articulation  of  two  viable 
development  options  for  the  campus,  a 
Mid-Densitv  Development  option  and  a 
High-Density  Development  option. 
These  two  Action  Alternatives,  together 
with  the  No  Action  Alternative,  are  the 
subjects  of  the  Final  EIS. 

Environmental  Review  Process 

GSA  issued  a  Notice  of  Intent  to 
prepare  an  EIS  on  the  Suitland  Federal 
Center  Programmatic  Development  Plan 
in  the  Fall  of  2000  (Federal  Register. 
October  3.  2000).  A  public  scoping 
meeting  on  the  project  was  held  on 
October  25.  2000.  Several  scoping 
meetings  with  regulator.'  agencies  were 
also  held  in  September  and  October  of 
2000.  Following  the  scoping  process 
and  subsequent  environmental  analysis, 
a  Draft  EIS  on  the  project  was  prepared 
to  assess  the  environmental 
consequences  and  identify-  mitigation 
measures.  The  Draft  EIS  was  circulated 
on  Julv  13.  2001  to  applicable  review- 
agencies,  organizations  and  interested 
citizens,  and  placed  in  local  libraries. 
Official  notice  of  the  availability  of  the 
Draft  EIS  was  published  in  the  Federal 
Register  on  Julv  20.  2001,  commencing 
a  45-dav  review  period.  A  Draft  EIS 
public  review  meeting  was  held  on 
August  15.  2001  to  receive  comments  on 
the  document.  A  transcript  of  comments 
received  on  the  Draft  EIS  during  the 
August  15th  public  meeting  was 
prepared  by  a  transcriber.  Comment 
letters  were  also  received  during  the 
Draft  EIS  comment  period.  These  oral 
and  written  comments,  and  responses  to 
them,  were  included  in  Section  C  of  the 
Final  EIS.  GSA  adequately  addressed  all 
of  the  substantive  comments  received 
on  the  Draft  EIS.  The  Final  EIS  was 
circulated  to  interested  parties  on 
September  21.  2001  and  its  availability 
was  announced  in  the  Federal  Register 
on  September  28.  2001   No  comments 
were  received  on  the  Final  EIS  within 
the  sub.sequent  .30-dav  No  Action 
period. 

The  design  of  the  NOAA  facility  prior 
to  the  preparation  of  the  Draft  EIS  was 
sufficient  so  that  the  Final  EIS  satisfies 
the  NTEPA  requirements  for  the  NOAA 
development  at  the  SFC.  The 
development  plans  for  subsequent 
phases  (the  Census  Bureau  and 
unspecified  future  development)  were 
more  programmatic,  providing  total 
employment  figures,  square  footage, 
number  of  parking  spaces,  and 


circulation,  but  not  specifically  siting 
the  buildings.  Instead,  building  and 
parking  envelopes  were  defined  in  a 
number  of  areas  on  the  campus.  The 
Census  Bureau  (Phase  2)  development 
and  future  (Phase  3)  development  will 
each  require  subsequent  environmental 
review  as  more  detailed  plans  become 
available.  It  is  anticipated  that  each 
phase  will  include  the  preparation  of  an 
Environmental  Assessment  that  is  tiered 
ft-om  the  SFC  EIS. 

Description  of  Alternatives 

Two  alternative  programmatic 
development  plans  (Action 
Alternatives),  as  well  as  a  No  Action 
Alternative,  were  considered  for  the 
long-term  development  of  the  SFC,  The 
action  alternatives,  named  Alternatives 
A  and  B,  represent  mid-density  and 
high-density  levels  of  development  for 
the  SFC  campus. 

For  each  of  the  Build  Alternatives,  the 
EIS  analyzes  three  distinct  development 
phases  (the  NOAA  facility,  the  Census 
Bureau  facilities,  and  future 
development)  occurring  over  the  ten- 
vear  planning  horizon  The  first  two 
phases  are  based  on  the  projected 
requirements  of  NOAA  and  the  Census 
Bureau  The  final  phase  of  each 
alternative  is  intended  to  (A) 
accommodate  reasonable  future 
development  of  approximately 
1.272,000  square  feet  and  (B)  test  the 
development  capacity  of  the  site  with 
approximately  2,272,000  square  feet. 

Alternative  A:  Mid-Density  Development 

Alternative  A  (Mid-Density):  Phase  1 
(NOAA) 

In  Phase  1  of  Alternative  A,  a  new 
208,000  gsf  building  would  be 
constructed  for  NOAA  on  the  site  of  the 
current  ball  fields  in  the  northwest 
portion  of  the  campus.  The  building 
would  consist  of  two  primary 
components,  a  single  level  office  space 
element  set  into  the  landscape  with  a 
sod  roof,  and  an  approximately  55-foot 
tall  high-tech  tower  with  satellite 
operations  on  the  roof 

This  phase  would  result  in  a  net 
increase  of  53  employees  and  the 
relocation  of  500  parking  spaces  to  the 
Suitland  Federal  Center  The  majority  of 
parking  would  be  located  below  the 
main  NOAA  building.  Access  to  the 
new  NOAA  facility  would  be  provided 
through  the  existing  roadways  and 
entrances.  An  antenna  farm  would  be 
located  on  the  western  side  of  the 
development  parcel. 

Alternative  A  (Mid-Density):  Phase  2 
(Census  Bureau) 

Through  a  combination  of  new 
construction,  renovation,  and 


demolition,  Phase  2  of  Alternative  A 
would  result  in  a  net  increase  of 
approximately  464,000  gsf  of  space 
above  Phase  1  levels  at  the  Suitland 
Federal  Center  campus.  It  would  also 
add  1,267  employees  and  363  parking 
spaces  in  structured  and  at-grade  lots. 
Under  Phase  2,  the  additional  space 
would  likely  occur  through  a 
combination  of  construction, 
renovation,  and  demolition.  The  Census 
Bureau  would  be  accommodated  in  two 
buildings  located  in  the  eastern  portion 
of  the  SFC  campus  within  the  building 
envelope  around  FOB-3. 

As  a  result  of  the  construction  and 
renovation,  FOB-4  and  SFB-2  would  be 
demolished.  FOB-3  could  either  be 
renovated  or  demolished.  The  Suitland 
House,  Mechanical  Plant,  National 
Records  Center.  NMIC,  and  the  new 
NOAA  Building  would  remain 
unchanged.  Phase  2  would  include 
reorganization  of  the  campus  circulation 
network  to  align  with  the  existing 
public  street  network,  provide 
signalization,  and  improve  peak  hour 
access  and  egress  conditions.  The 
environmentally  sensitive  forested 
slopes,  drainage  channels,  and  wetlands 
on  the  southern  areas  of  the  project  site 
would  be  preserved  and  remain 
undeveloped  in  Phase  2  of  Alternative 
A. 

Alternative  A  (Mid-Density):  Phase  3 
(Future  Development) 

Phase  3  of  Alternative  A  would  add 
approximately  another  600,000  gsf,  444 
parking  spaces,  and  2,000  employees 
above  Phase  2  levels.  This  building 
program  would  be  accommodated  in 
three  additional  office  buildings,  each 
probably  three  to  four  stories  high.  The 
new  buildings  and  associated  parking 
structures  would  be  constructed  to 
provide  a  density  transition  for  the  area 
between  the  Census  Bureau  building 
envelope  and  the  new  NOAA  building. 
Thus,  the  building  densities  would  step 
down  as  they  move  west  along  Suitland 
Road  away  from  the  intersection  of 
Suitland  and  Silver  Hill  Roads. 

Alternative  B:  High-Density 
Development 

Alternative  B  (High  Density):  Phase  1 
(NOAA) 

Phase  1  of  Alternative  B  is  identical 
to  Phase  1  of  Alternative  A. 

Alternative  B  (High  Density):  Phase  2 
(Census  Bureau) 

Phase  2  of  Alternative  B  would  result 
in  a  net  increase  of  1 ,164,000  gsf  of 
space  above  Phase  1  levels  through  a 
combination  of  new  construction, 
renovation,  and  demolition.  It  would 
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also  add  up  to  4,367  employees  and 
1,053  parking  spaces  in  structured  and 
at-grade  lots.  Under  Phase  2  of 
Alternative  B,  a  new  Census  Bureau 
building  (or  buildings)  would  be 
constructed  in  the  eastern  portion  of  the 
campus,  near  existing  FOB-3.  The 
capacity  of  the  buildings  would  consist 
of  1,500,000  gsf. 

It  is  assumed  that  FOB-3  would 
remain  in  its  current  condition  and 
could  be  available  for  use  by  a  future 
tenant,  either  as  office  space  or  to  serve 
a  storage  function.  FOB-4  and  SFB-2 
would  be  demolished.  The  existing 
annex  and  vault  areas  would  be 
replaced  by  approximately  10,000  gsf 
for  new  daycare  and  recreation 
facilities.  The  Suitland  House, 
Mechanical  Plant,  National  Records 
Center,  NMIC,  and  the  new  NOAA 
building  would  remain  unchanged.  The 
campus  circulation  network  would  be 
reorganized  to  align  with  the  existing 
public  street  network,  provide 
signalization,  and  improve  peak  hour 
access  and  egress  conditions.  The 
environmentally  sensitive  forested 
slopes,  drainage  channels,  and  wetlands 
on  the  southern  areas  portion  of  the  site 
would  be  preserved. 

Alternative  B  (High  Density):  Phase  3 
(Future  Development) 

Phase  3  of  Alternative  B  would  add 
approximately  900,000  gsf,  666  parking 
spaces,  and  3,000  employees  above 
Phase  2  levels.  It  is  assumed  that,  as  a 
result  of  Phase  3,  four  new  office 
buildings  would  be  constructed,  each 
probably  three  to  five  stories  higti. 
These  buildings  could  serve  either 
federal  or  private  sector  functions. 

Three  of  the  future  buildings  and 
associated  parking  would  be 
constructed  in  the  area  between  the 
Census  Bureau  building  envelope  and 
the  new  NOAA  building.  Another  new 
three-story-  office  building  and  a  three- 
story  parking  structure  would  be 
constructed  in  the  area  around  the 
Metro  Rail  station. 

No  Action  Alternative 

Under  the  No  Action  Alternative,  all 
existing  development  and  tenants 
would  remain:  however,  there  would  be 
no  new  development  at  the  SFC,  nor 
would  there  be  any  reconfiguration  of 
the  existing  facilities.  Thus,  the 
projected  relocation  of  NOAA 
employees  at  the  SFC,  and  the  growth 
and  consolidation  of  Census  employees 
at  the  SFC.  would  not  occur.  Any  new 
employees  would  have  to  be  located  in 
leased  space  elsewhere  in  the  county. 
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Environmental  Consequences 

The  following  are  summaries  of  the 
environmental  consequences  for  each  of 
the  phases  of  the  two  alternatives. 
Where  no  impacts  are  mentioned  for  a 
given  resource  area,  there  were  not 
significant  environmental  impacts 
resulting  from  the  implementation  of 
the  phases  of  each  of  the  alternatives. 

Alternative  A:  Mid-Density  Development 

Alternative  A  (Mid-Densitv):  Phase  1 

(NOAA) 

Construction  of  the  new  NOAA 
facility  would  help  consolidate  and 
enhance  existing  landscape  zones,  and 
add  circulation  features  within  the 
campus  while  retaining  the  existing 
physical  character  of  the  SFC  as  an 
office  and  research  campus.  There  ' 
would  potentially  be  minor  adverse 
impacts  to  traffic  conditions  and  air 
quality:  however,  these  impacts  could 
largely  be  mitigated  by  limited  road 
improvements 

Alternative  A  (Mid-Density):  Phase  2 
(Census  Bureau) 

Under  Phase  2  of  Alternative  A.  ihe 
SFC  would  continue  to  retain  its 
character  as  a  lower-density  office  and 
research  campus  with  service  uses, 
while  also  preserving  the 
environmentally  sensitive  portion  of  the 
campus.  The  increase  in  Census 
employees  at  the  SFC  could  positively 
affect  businesses  in  the  larger  Suitland 
community,  increasing  retail  sales  and 
thus  potentially  creating  new- 
employment  opportimities  for  local 
residents.  It  could  also  contribute  to  a 
sense  of  revitalization  in  the  Suitland 
area,  when  considered  with  other  efforts 
by  state  and  local  agencies.  The 
demolition  of  FOB-4,  and  potentially 
FOB-3,  would  ad%'ersely  impact  historic 
properties  on  the  campus:  however, 
consultation  is  currently  underway  with 
the  Mary^land  Historical  Trust  to 
mitigate  these  impacts.  There  would 
also  be  adverse  impacts  to  traffic 
conditions  and  air  quality  as  a  result  of 
Phase  2  of  Alternative  A:  however,  tbese 
impacts  could  largely  be  mitigated  by 
roadway  and  signal  improvements 

Alternative  A  (Mid-Density):  Phase  3 
(Future  Development) 

Under  Phase  3  of  Ahernative  A.  the 
amount  of  development  at  the  SFC 
would  increase  to  a  moderate-density 
campus  of  office,  retail,  and  service 
space  with  a  mixture  of  structured  and 
at-grade  parking  The  increase  in 
employees  could  positively  impact 
businesses  in  the  Suitland  area  by 
further  increasing  retail  sales  above 
Phase  2  levels  and  thus  potentially 


creating  new  employment  opportunities 
for  local  residents.  It  could  also 
contribute  to  a  sense  of  revitalization  in 
the  Suitland  area,  when  considered  with 
other  efforts  by  state  and  local  agencies. 
There  would  be  adverse  impacts  to 
traffic  conditions  and  air  quality  as  a 
result  of  Phase  3  of  Alternative  A; 
however,  these  impacts  could  largely  be 
mitigated  by  roadway  and  signal 
improvements.  Peak  hour  noise  levels 
would  slightly  exceed  the  standards 
established  by  the  Federal  Highway 
.Administration  and  the  state  of 
Mar\land. 

Alternative  B:  High-Density 
Development 

Alternative  B  (High  Density):  Phase  1 
(NOAA) 

Phase  1  of  Alternative  B  is  identical 
to  Phase  1  of  Alternative  A  Please  refer 
to  the  discussion  of  the  impacts  under 
Phase  1  of  .Alternative  A  above. 

Alternative  B  (High  Density):  Phase  2 
(Census  Bureau) 

Under  Phase  2  of  .Alternative  B.  the 
lower-density  suburban  character  of  the 
SFC  would  begin  to  change  to  a  higher- 
density  campus  of  office,  retail,  and 
ser\-ice  space  with  a  mixture  of 
structured  and  at-grade  parking  The 
environmentally  sensitive  portions  of 
the  campus  would  remain  unchanged. 
The  increase  in  employees  could 
positively  impact  businesses  in  the 
Suitland  area,  further  increasing  retail 
sales  and  thus  potentially  creating  new 
employment  opportunities  for  local 
residents  It  could  also  contribute  to 
revitalization  in  the  Suitland  area,  when 
considered  with  other  efforts  by  state 
and  local  agencies  There  would  be 
adverse  impacts  to  traffic  conditions 
and  air  quality  as  a  result  of  Phase  2  of 
.Alternative  B.  These  impacts  could  be 
mitigated  by  substantial  roadway  and 
signal  improvements  Peak  hour  noise 
levels  would  exceed  the  standards 
established  b\  the  Federal  Highway 
.Administration  and  the  state  of 
Maryland. 

Alternative  B  (High  Density):' Phase  3 
(Future  Development) 

Under  Phase  3  of  .Alternative  B,  the 
character  of  the  SFC  would  further 
evolve  into  a  higher-density  campus  of 
larger  buildings  containing  office,  retail, 
and  service  space  with  a  mixture  of 
structured  and  at-grade  parking.  The 
increase  in  employees  could  have 
significant  positive  impac  ts  on 
businesses  in  the  Suitlan^^  area,  further 
increasing  retail  sales  and  thus 
potentially  creating  new  employment 
opportunities  for  local  residents.  It 
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could  also  contribute  to  revitalization  in 
the  Suitland  area,  when  considered  with 
other  efforts  by  State  and  local  agencies. 
There  would  be  substantial  adverse 
impacts  to  traffic  conditions  and  air 
quality  as  a  result  of  Phase  3  of 
Alternative  B.  These  impacts  could  be 
mitigated  by  extensive  roadway  and 
signal  improvements.  Peak  hour  noise 
levels  would  exceed  the  standards 
established  by  the  Federal  Highway 
Administration  and  the  state  of 
Maryland. 

No  Action  Alternative 

Under  the  No  Action  Alternative, 
there  would  be  no  new  impacts.  The 
conditions  of  the  buildings  on  the  site 
would  worsen  with  time.  Erosion  of  the 
site  from  stormwater,  particularly  in  the 
vicinity  of  FOB-3,  would  also  worsen 
over  time  without  a  reconfiguration  of 
the  campus  to  address  drainage  issues 
Finally,  without  the  influx  of  new 
employees  and  the  redevelopment  of  the 
site,  the  SFC  would  be  less  likely  to 
contribute  to  the  redevelopment  of  the 
larger  Suitland  area. 

Preferred  Alternative 

Environmentally  Preferred  Alternative 

Regulations  of  the  Council  on 
Environmental  Quality  (CEQ) 
implementing  NEPA  require  a  federal 
agency  to  identify  the  alternative  or 
alternatives  that  are  considered  to  be 
environmentally  preferable.  In  this  case, 
the  No  Action  Alternative  appears  to 
involve  the  fewest  impacts  to 
environmental  and  historical  resources. 


However,  this  alternative  would  not 
satisf\-  the  underlying  purpose  and  need 
for  the  proposed  action  as  it  would  not 
meet  the  future  needs  of  NOAA.  the 
Census  Bureau,  and  the  federal 
government   Moreover,  it  would  require 
the  two  tenant  agencies  to  continue  to 
occupy  aged  and  deteriorating 
buildings  The  consolidation  of  NOAA 
and  Census  Bureau  employees  that  are 
currently  located  off-site  would  not 
occur  and  thus  they  would  not  be  better 
able  to  meet  their  mission  requirements 
and  serve  the  public  Finally,  it  would 
not  allow  for  the  long-range 
redevelopment  of  the  SFC,  which  is 
essential  for  the  revitalization  of  the 
greater  Suitland  area  Therefore, 
implementation  of  one  of  the  two  action 
alternatives  is  necessary  to  satisfy  the 
purpbse  and  need  for  the  proposed 
action 

Preferred  Action  Alternative 

GSA  selected  Alternative  A  (Mid- 
Density  Development)  as  the  preferred 
action  alternative  because  it  more 
closely  meets  the  needs  of  GSA  and  the 
tenant  agencies  with  less  overall 
environmental  impacts.  Phase  1 
development  is  identical  between  the 
two  action  alternatives.  Thus,  the  nature 
and  intensity  of  the  environmental 
impacts  are  also  identical  for  Phase  1. 
However,  the  development  program  and 
density  for  Phases  2  and  3  are  greater 
under  Alternative  B  (High-Density)  than 
under  Alternative  A  (Mid-Density).  As  a 
result,  the  environmental  impacts 
associated  with  the  number  of 
buildings,  employees,  vehicles,  and 


other  programmatic  elements  that 
would  be  generated  under  Alternative  A 
would  be  less  extensive  than  the 
impacts  generated  under  Alternative  B. 
Overall,  because  the  density  under 
Alternative  B  would  exceed  the 
development  capacity  of  certain 
resources.  Alternative  A  more  closely 
meets  the  needs  of  the  GSA  and  the 
tenant  agencies  through  a  mid-density 
phasing  plan. 

Decision 

Giving  consideration  to  all  factors 
discovered  during  the  NEPA  process, 
and  since  Alternative  A  more  closely 
meets  the  needs  of  GSA  and  the  tenant 
agencies.  GSA  has  decided  to  advance   . 
the  redevelopment  of  the  SFC  campus 
under  Alternative  A,  the  mid-density 
alternative. 

Mitigation  Measures 

The  implementation  of  each  phase  of 
Alternative  A  would  result  in  a  variety 
of  short-  and  long-term  impacts.  GSA 
received  a  number  of  comments  and 
mitigation  suggestions  from  members  of 
the  public  and  from  local,  state,  and 
federal  agencies.  Potential  mitigation 
measures  were  identified  in  the  Final 
EIS  to  address  environmental  impacts 
resulting  from  the  construction  or 
operation  of  the  new  facility.  All 
practicable  means  of  avoiding  or 
minimizing  environmental  harm  from 
the  selected  alternative  were  adopted, 
through  the  program  of  mitigation, 
monitoring  and  enforcement  outlined 
below. 


Impacted  areas 


Phase 


Mitigation  measure 


Land  Use 


Planning  Policy  

Community  Facilities 


Public  Safety  Services 


Demographics 


Phase  1  •  Building  design  will  accommodate  employee  and  public  circulation  to 

1^  Metro  Rail  Station 

Phase  2 •  Building  design  will  accommodate  employee  and  public  circulation  to 

Metro  Rail  Station 

I*  GSA  will  consider  public  use  for  southeast  comer  of  \he  site  and  high- 
density  use  for  Metro  Rail  parcel. 

Phase  3 •  Building  design  will  accommodate  employee  and  public  circulation  to 

Metro  Rail  Station. 

Phase  1  None 

Phase  2 •  Comply  with  Section  106  of  the  National  Historic  Preservation  Act. 

Phase  3 None 

Phase  1  •  Identify  alternate  local  recreational  facilities  to  replace  balrtields 

Phase  2 None 

Phase  3 None 

Phase  1  •  NOAA  building  will  be  sprinkled 

Phase  2 •  Increase  the  number  of  on-site  safety  personnel  to  meet  new  demands 

•  New  buildings  will  be  spnnkled. 

Phase  3  •  Increase  the  number  of  on-site  safety  personnel  to  meet  new  demands 

•  New  buildings  will  be  spnnkled. 

Ph^se  1  •  Coordinate  constmctlon  routes  and  activities  with  surrounding  commu- 
nity. 
Phase  2 '  •  Coordinate  construction  routes  and  activities  with  sun-ounding  commu- 
nity 
(•  Integrate  and  coordinate  project  with  ongoing  plans  for  Sultland/Silver 
Hill  area 

Phase  3 •  Coordinate  construction  routes  and  activities  with  surrounding  commu- 

I      nrty. 
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Impacted  areas 


Phase 


Environmental  Justice 


Arch./Histonc  Resources 
Transportation  Systems  .. 


Air  Quality 


Noise  Levels 


Water  Resources 


Geology /Topography/Soils 


VegetatlonA^^lldllfe  Habitat 


Hazardous  Materials 


Mitigation  measure 


Phase  1 

Phase  2 

Phase  3 

Phase  1 
Phase  2 
Phase  3 
Phase  1 

Phase  2 
Phase  3 

Phase  1 
Phase  2 

Phase  3 

Phase  1 
Phase  2 

Phase  3 

Phase  1 

Phase  2 

Phase  3 


Phase  1 
Phase  2 
Phase  3 
Phase  1 


Phase  2 


Phase  3 


Phase  1 
Phase  2 


Integrate  and  coordinate  proiecl  with  ongoing  plans  for  Suitland  Silver 
Hil!  area 

Coordinate  construction  routes  and  acfvmes  ^itn  sjrroundmc;  commu- 
nity 

Coordinate  construction  routes  ana  activities  with  surrojndmq  commu- 
nity. 

Coordinate  construction  routes  ana  activities  witn  sjrroundmQ  rommu- 
nity 

None 

•  Comply  with  Section  106  of  the  Nationa  Hisionc  Presen/anon  Act 

•  Comply  with  Section  i06  ot  the  Nationa-  Historic  P-esen^ation  Act 

•  Undertake  necessary  roadway  ana  signa-  mprGvenents  to  ensure  that 
intersections  surrounding  the  SFC  operate  a!  acceptable  Leve  -><  Serv- 
ice (LOS) 

•  Commit  to  net  increase  in  parking 

•  Undertake  necessary  roadway  ana  signal  improvements  to  ensure  tha' 
intersections  sun-ounding  the  SFC  operate  at  acceptable  LOS 

•  Undertake  necessary  roadway  and  signai  improvements  to  ensji-e  that 
intersections  sun-ounding  the  SFC  operate  al  acceptaoie  ^OS 

•  Prepare  a  TMP 

•  Conduct  detailed  analysis  of  8-hour  CO  concentrations  at  Suliand  Siive- 
Hill  Road 

•  Make  necessary  roadway  improvements  to  ensure  ttnat  8-nour  CO  con- 
centrations at  affected  intersections  do  not  exceed  established  thresh- 
olds 

•  Make  necessary  roadway  irnprovements  to  ensure  that  8-hour  CO  con- 
centrations at  affected  intersections  do  not  exceed  established  thresh- 
olds 

•  Select  truck  routes  that  minimize  potential  tor  no'se  irnpact  dunnq  con- 
struction 

•  Select  truck  routes  that  .minimize  potential  for  noise  impact  aunng  con- 
struction 

•  Prepare  a  TMP. 

•  Select  tnjck  routes  that  minimize  potential  for  noise  impact  dunnq  con- 
stnjction 

•  Prepare  a  TMP 

•  Locate  stnjctured  parking  beneath  buiidmo 

•  Design  stormwater  facilities  to  minimize  potentia'  contamination  of  water 
resources  maintain  existing  drainage  patterns  ana  confoi  erosion  and 
sediment 

•  Control  size  of  building  footpnnts  roaas  and  surface  pan<;ing  lots 

•  Design  stormwater  facilities  to  minimize  potentiai  contamination  o*  water 
resources,  maintain  existing  drainage  panems  ana  control  eros>on  and 
sediment 

•  Control  Size  of  bunding  footpnnts  i-oads  ana  surface  parking  lots 

•  Design  stonnwater  facilities  to  minimize  potential  contamination  o*  water 
resources  maintain  existing  drainage  patterns  arvd  control  erosion  ana 
sediment 

•  Complete  geotechmcai  studies  pnor  to  construction 

•  Minimize  erosion  and  exposed  impervious  surfaces 

•  Complete  geotechmcai  studies  pnor  to  construction 

•  Minimize  erosion  and  exposed  impervious  surfaces 

•  Complete  geotechmcai  studies  pnor  to  construction 

•  Minimize  erosion  and  exposed  impen/ious  surfaces 

•  Design  will  minimize  impervious  surface  and  promote  erosion  and  sedi- 
ment control 

•  Complete  geotechmcai  studies  pnor  to  construction 

•  Provide  afforestation  and  landscaping  m  disturtied  areas 

•  Maintenance  or  creation  of  vegetative  butters  around  wndiife  habitat 

•  Design  will  minimize  impervious  surface  and  promote  erosion  and  sedi- 
ment control 

•  Complete  geotechmcai  studies  pnor  to  construction 

•  Afforestation  and  landscaping  m  disturt)ed  areas 

•  Maintenance  or  creanon  of  vegetative  butters  around  wildlife  habitat 

•  Design  will  minimize  impervious  surface  ana  promote  erosion  ana  sedi- 
ment control 

•  Complete  geotechmcai  studies  pnor  to  constotction 

•  Afforestation  and  landscaping  m  disturbed  areas 

•  Maintenance  or  creation  ot  vegetative  butlers  arouna  wiidiife  habitat 
None 

•  Properly  handle  asbestos  or  lead-beanng  waste  and  UST  systems 

•  Add  secondary  containment  to  chemica'  storage  area  ana  initiate  Spill 
Prevention  Control  and  Countenneasures  Plan 
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Impacted  areas 


Stormwater  Management  Systems 


Water  Supply 


Energy  Systems 


Solid  Waste  Disposal 


Radiotrequency  Communication 


Phase 


Phase  3 . 
Phase  1  . 
Phase  2  . 
Phase  3 
Phase  1 

Pha^  2 


Phase3  . 

Phase  1  . 

Phase  2 
Phase  3 


Mitigation  measure 


Phase  3 • 

Phase  1  

Phase  2  

Phase  3  


Phase  1 
Phase  2 


Add  secondary  containment  to  chemical  storage  area  and  initiate  Spill 
Prevention,  Control,  and  Counlermeasures  (SPCC)  Plan. 
Utilize  Best  Management  Practices  (BMP) 
Consider  bioretention  and  extended  wet  ponds. 
Utilize  BMP 

Consider  bioretention  and  extended  wet  ponds. 
Utilize  BMP 

Consider  bioretention  and  extended  wet  ponds. 
Reduce  water  consumption  to  the  extent  possible 
Reduce  water  consumption  to  the  extent  possible 
Perform  flow  test  to  determine  necessity  of  booster  pumps 
Reduce  water  consumption  to  \he  extent  possible 
Perlorm  flow  test  to  determine  necessity  of  booster  pumps 
Employ  energy  savings  performance  contracts. 
Employ  energy-wise  management  practices 
Employ  energy  savings  performance  contracts. 
Employ  energy-wise  management  practices 
Employ  energy  savings  performarK;e  contracts. 
Employ  energy-wise  management  practices. 
Promote  cost  eflective  waste  reduction  and  recycling  activities. 
Additional  dumpsters  to  accomrrxxlate  construction. 
More  frequent  waste  collection  during  construction 
Promote  cost  effective  waste  reduction  and  recycling  activities 
Additional  dumpsters  to  accommodate  construction. 
More  frequent  waste  collection  during  construction. 
Property  handle  asbestos  or  lead-bearing  waste 
Promote  cost  effective  waste  reduction  and  recycling  activities. 
Addftional  dumpsters  to  accommodate  construction. 
More  frequent  waste  collection  during  construction 
Designate  restricted  access  to  all  areas  where  field  strengths  exceed  ac- 
ceptable levels 

Provide  rooftop  shielding  on  NOAA  building. 

Conduct  a  detailed  radiofrequency  study  and  develop  appropriate  com- 
munications plan 
i  Conduct  a  detailed  radiofrequency  study  and  develop  appropnate  com- 
munications plan 


Dated  October  ,31.  2fXll. 
Annie  W.  Everett, 

Acting  Regional  Administrator.  General 

Services  Administration.  Sational  Capital 

Region 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlc*  of  the  Secretary 

White  House  Commission  on 
Complementary  and  Alternative 
Medicine  Policy;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  given  of  a  meeting  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy 

The  purpose  of  this  public  meeting  is 
to  convene  the  Commission  to  discuss 
possible  Federal  policy  regarding 
complementary  and  alternative 
medicine  (CAM),  The  main  focus  of  the 
meeting  is  the  discussion  of  key  issues 
before  the  Commission  and  the 
development  of  draft  recommendations 


that  may  be  included  in  the  Draft  Final 
Report  of  the  White  House  Commission 
on  Complementary  and  Alternative 
Medicine  Policy  Major  issue  areas  to  be 
considered  by  the  Commission  prior  to 
preparation  of  its  Final  Report  include 
the  following:  Coordination  of  CAM 
Research;  Access  to  and  Delivery  of 
CAM  Practices  and  Products;  Coverage 
and  Reimbursement  for  CAM  Practices 
and  Products;  Training  and  Education  of 
Health  Care  Practitioners  in  CAM; 
Development  and  Dissemination  of 
CAM  Information  for  Health  Care 
Providers  and  at  the  Public;  CAM  in 
Wellness,  Self-Care,  Health  Promotion, 
and  Disease  Prevention;  Coordinating 
and  Centralizing  Private  Sector  and 
Federal  Sector  CAM  Efforts;  and  the 
Definition  of  CAM  and  Guiding 
Principles  for  the  preparation  of  the 
Final  Report  from  the  Commission. 
Comments  received  at  the  meeting  may 
be  used  by  the  Commission  to  prepare 
the  Report  to  the  President  as  required 
by  the  Executive  Order. 

Opportunities  for  oral  statements  by 
the  public  will  be  provided  on 
December  7,  from  4  p.m. -5  p.m.  (Time 
approximate). 


Name  of  Committee:  The  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy. 

Date:  December  6-7.  2001. 

Time:  December  6 — 8  a.m. -5  p.m.; 
December  7 — 8  a.m. -.5  p.m. 

Place:  Neuroscience  Office  Building. 
National  Institutes  of  Health.  Conference 
Rooms  C-D,  6001  Executive  Boulevard, 
Bethesda,  MD  20892. 

Contact  Peivons:  Michele  M.  Chang,  CMT. 
MPH.  Executive  Secretary,  or  Stephen  C. 
Croft.  Pharm.D.,  Executive  Director,  6707 
Democracy  Boulevard,  Room  880,  MSC- 
5467.  Bethesda.  MD  20892-5467,  Phone: 
(301)  435-7592;  Fax:  (301)  480-1691;  E-mail: 
WHCCAMP@mailnih.gov 

Because  of  the  need  to  obtain  the  views  of 
the  public  on  these  issues  as  soon  as  possible 
and  because  of  the  deadline  for  the  report 
required  of  the  Commission,  this  notice  is 
being  provided  at  the  earliest  possible  time. 

Supplementary  Information:  The  White 
House  Commission  on  Complementary  and 
Alternative  Medicine  Policy  was  established 
on  March  7,  2000  by  Presidential  Executive 
Order  13147.  The  mission  of  the  White 
House  Commission  on  Complementary  and 
Alternative  Medicine  Policy  is  to  provide  a 
report,  through  the  Secretary  of  the 
Department  of  Health  and  Human  Services, 
on  legislative  and  administrative 
recommendations  for  assuring  that  public 
policy  maximizes  the  benefits  of 
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complementary  and  alternative  medicine  to 

Ameriran« 

Public  Participation 

The  nifeting  is  open  to  the  public  with 
attendance  limited  by  the  availability  of 
space  on  a  first  come,  first  served  basis. 
Members  of  the  public  who  wish  to  present 
oral  comments  may  register  by  faxing  a 
request  to  register  at  301-480^1691  or  by 
accessing  the  website  of  the  Commission  at 
bttp://whccamp. hhs.gov  no  later  than 
November  30.  2001. 

Oral  comments  will  be  limited  to  five 
minutes,  three  minutes  to  make  a  statement 
and  two  minutes  to  respond  to  questions 
from  Commission  members.  Due  to  time 
constraints,  only  one  representative  from 
each  organization  will  be  allotted  time  for 
oral  testimony.  The  number  of  speakers  and 
the  time  allotted  may  also  be  limited  by  the 
number  of  registrants.  Priority  may  be  given 
to  participants  who  have  not  yet  addressed 
the  Commission  al  previous  meetings.  All 
request  to  register  should  include  the  name, 
address,  telephone  number,  and  business  or 
professional  affiliation  of  the  interested 
party,  and  should  indicate  the  area  of  interest 
or  issue  to  be  addressed. 

Any  person  attending  the  meeting  who  has 
not  registered  to  spe.ak  in  advance  of  the 
meeting  will  be  allowed  to  make  a  brief  oral 
statement  during  the  time  set  aside  for  public 
comment  if  time  permits,  and  at  the 
Chairperson's  discretion.  Individuals  unable 
to  attend  the  meeting,  or  any  interested 
parties,  may  send  written  comments  by  mail. 
fax,  or  electronically  to  the  staff  office  of  the 
Commission  for  inclusion  in  the  public 
record. 

When  mailing  or  faxing  comments,  please 
provide  your  comments,  if  possible,  as  an 
electronic  version  or  on  a  diskette.  Persons 
needing  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  the 
Commission  staff  at  the  address  or  telephone 
number  listed  above  no  later  than  November 
30.  2001. 

Dated:  November  9.  2001. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy 
IFR  Doc.  01-29048  Filed  11-20-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-O8] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology   Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice 

Proposed  Project:  CDC  National  .MDS 
and  STD  Hotline  Caller  Survey  0MB 
No.  092O-0295— Revision— National 
Center  for  HIV.  STD.  and  TB  Prevention 
(NCHSTP),  Division  of  HIV  AIDS 
Prevention,  Intervention.  Research,  and 
Support.  Technical  Information  and 
Communication  Branch  The  purpose  of 
this  request  is  to  continue  active  and 
passive  data  collection  from  people  who 
call  the  CDC  National  AIDS  and 
Sexually  Transmitted  Disease  (STD) 
Hotlines  The  mission  of  the  CDC 
National  .AIDS  and  STD  Hotlines  is  to 
provide  the  general  population  of  the 
United  States,  its  territories,  and  Puerto 
Rico  with  highly  visible  and  readily 
accessible  resources  for  accurate  and 
timelv  information  on  HIV/AIDS  and 
other' STDs  The  CDC  is  seeking  OMB 
approval  for  renewal  of  the  data 
collection  with  one  proposed  change 
and  one  proposed  system  enhancement, 
both  aimed  at  improving  the 
management  and  evaluation  of  collected 
information 

The  change  is  the  ability  of  CEX^  to 
survey  every  15th  caller,  instead  of 
everv'  30th  caller,  to  the  hotlines  The 
information  gathered  will  assist  CDC  in 
the  improvement  of  HIV  and  STD 
ser\-ices,  particularly  to  high-risk 
populations  Before  the  integration  of 
the  National  AIDS  and  STD  Hotlines  in 
1998,  every  15th  caller  was  surveyed  in 
the  AIDS  hotline,  and  every  30th  caller 
was  surveyed  in  the  STD  hotline 

The  National  AIDS  Hotline  responded 
to  a  maximum  of  1.6  million  calls  per 
year  during  the  1980s  and  early  1990s 


Throughout  the  period,  the  calls  have 

decreased  to  approximaloh  650  000 
calls  per  year  due  to  changes  such  as 
treatment  advances,  a  more 
knowledgeable  audience,  and  access  to 
information  on  the  Internet  However, 
the  number  of  callers  selected  for  the 
survey  has  increased  to  assure  that  a 
substantial  amount  of  data  can  he 
submitted  to  ('DC  regarding  information 
about  the  callers  who  contact  the 
hotline.  Respondents  (callers)  will  be 
the  general  public,  and  only  the  callers 
to  the  hotlines  will  be  affected. 
The  enhancement  tn  the  data 
collection  is  the  employment  of  a 
partially  integrated  system  that  will 
allow  CDC  Information  Specialists  to 
answer  calls  about  HIV/AIDS  and  STDs 
using  the  same  toll  free  telephone 
system  The  telephnn*^  *ivstem  will  be 
designed  to  displa\  telephone  numbers 
for  both  the  AIDS  Hotline  and  the  STD 
Hotline.  Thus,  when  a  caller  contacts 
the  hotline  for  AIDS  information,  the 
phone  for  the  .\IDS  Hotline  will  appear 
un  the  caller  ID   If  the  caller  wants 
additional  information  about  STDs.  the 
same  Information  Specialist  can 
respond  to  the  call  rather  than 
requesting  that  the  caller  place  a 
separate  call  to  the  STD  Hotline.  This 
process  will  also  allow  for  an  integrated 
data  collection  system  for  AIDS  and 
STD  caller  information  and  service 
evaluation,  as  well  as  allow  CDC  to 
provide  a  more  efficient  and  effective 
means  of  addressing  the  needs  of  its 
constituents. 

In  addition,  since  both  hotlines  will 
still  retain  their  separate  telephone 
numbers,  the  call  volume  can  be 
monitored  separately  with  distinct 
extrapolation  of  data.  This  integrated 
system  began  in  August  2000.  The 
integrated  sv'stem  also  supports 
strategies  in  the  CDC  HIV  Prevention 
Strategic  Plan  Through  2005.  which  also 
states  that  HIV  prevention  must  be 
integrated  with  STD  prevention 

Data  will  be  collected  on  an  active 
and  passive  basis  for  both  hotlines.  The 
active  data  coileKrtion  method  occurs 
while  the  caller  is  on  the  phone  It 
allows  the  Information  Specialist  to 
gather  information  about  caller 
demographics  such  as  age.  race, 
ethnicitv  and  education  through  a  short 
survey  administered  at  the  c  (inclusion 
of  the  call.  The  passive  data  collection 
instrument  allows  the  Information 
Specialist  to  capture  more  specific 
information  about  the  characteristics  of 
the  caller  such  as  the  callers  primary 
topic  for  discussion,  gender,  level  of 
concern  of  caller  The  Information 
Specialist  enters  this  information  into  a 
database  once  the  call  is  completed. 
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To  assist  in  completing  the  surveys 
and  providing  accurate  data  responses, 
the  hotlines  will  be  using  the  CDC 
Federal  Telecommunications  Service 
(FTS)  2001  telephone  systems;  call 
length  data  from  the  Integrated 
Information  Program  (IIP),  which  is  a 
computer  interface.  The  hotlines  will 
also  be  using  the  Automated  Call 
Distribution  (ACD)  program  which 
allows  the  calls  to  be  distributed  to  the 
correct  numbers  (AIDS  or  STD)  and 
Symposium  software  which  can  assist 
the  hotlines  in  several  areas,  including 


quickly  (1)  determining  what  happened 
to  a  call  that  may  be  in  the  queue. (2) 
compiling  a  geographic  distribution 
table  of  all  calls  throughout  the  United 
States,  including  ages  of  callers, (3)  and 
routing  calls  to  the  English,  Spanish  or 
TTY  service. 

For  the  AIDS  and  STD  integrated 
English  service,  the  estimated  number  of 
persons  surveyed  for  the  active  survey 
is  34,520,  and  the  average  active  survey 
length  is  72  seconds  with  a  yearly 
burden  of  691  hours.  It  is  estimated  that 
passive  surveys  are  completed  on 


29.420  calls,  and  the  average  passive 
survey  length  for  completion  is  179 
seconds,  with  a  yearly  burden  of  1,463 
hours. 

Active  surveys  for  the  Spanish  service 
for  the  AIDS  Hotline  are  estimated  to  be 
about  5,040  calls  with  an  average  active 
survey  length  of  88  seconds.  The 
average  number  of  passive  surveys 
estimated  for  the  Spanish  service  is 
5,000.  All  callers  are  surveyed  from  the 
TTY  service  and  one  out  of  three  callers 
are  surveyed  from  the  Spanish  service. 
There  is  no  cost  to  the  respondents. 


Respondents 


AIDS  Hotline  Calls/English 
AIDS  Hotline  Calls/Spanish 

AIDS  Hotline  Calls/TTY  

STD  Hotline  Calls/English  .. 


Totals 


Number  of 
respondents 


21,760 

5.040 

350 

12,760 


39,910 


Number  of 
responses/re- 
spondents 


Avg  Burden/ 
response 
(in  hours) 


1/60 
2/60 
7/60 
1/60 


Total 

burden 

(in  hours) 


363 

168 

40 

212 


783 


Dated:  November  15.  2001. 
John  Moore, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention 

[FR  Doc.  01-29050  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Preventkxi 

CDC  Advisory  Committee  on  HIV  and 
STD  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Same:  CDC  Advisory  Committee  on  HIV 
and  STD  Prevention. 

Times  and  Dates  8:.30  a.m. -5  p.m.. 
December  I.'}.  2001.  8:30  a.m. -3  p.m.. 
December  14,  2001. 

Place  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard.  Building  8.  1st 
Floor  Conference  Room,  ,^tlanta.  Georgia 
30329 

Status  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodrttp  approximately  100  people. 
PURPOSE:  This  Committee  is  charged 
with  advising  the  Director,  CDC. 
regarding  objectives,  strategies,  and 
priorities  for  HIV  and  STD  prevention 
efforts  including  maintaining 
sur\'eillance  of  HIV  infection.  AIDS,  and 
STDs,  the  epidemiologic  and  laboratory 
study  of  HIV/ AIDS  and  STDs. 


information/ education  and  risk 
reduction  activities  designed  to  prevent 
the  spread  of  HIV  and  STDs,  and  other 
preventive  measures  that  become 
available. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to  (1)  Global 
AIDS  Activities  (2)syphilis  elimination 
(3)  issues  pertaining  to  HIV  and  STD 
Prevention  among  Men  Who  Have  Sex 
With  Men  (MSM). 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  more  [nformation: 
Paulette  Ford-Knights,  Committee 
Management  Analyst,  National  Center 
for  HIV,  STD,  and  TB  Prevention,  1600 
Clifton  Road,  NE,  Mailstop  E-07, 
Atlanta,  Georgia  30333.  Telephone  404/ 
639-8008.  fax  404/639-3125,  e-mai7 
pbf7@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registrv. 

Daled   November  15,  2001. 
fohn  Burckhardt. 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  01-29051  Filed  11-20-01;  8:45  ami 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Veterinary  Medicine  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Veterinary 
Medicine  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  22,  23,  and  24,  2002, 
from  8:30  a.m.  to  5  p.m. 

Location:  The  DoubleTree  Hotel, 
Plaza  Rooms  1  and  II,  1750  Rockville 
Pike,  Rockville,  MD. 

Contact:  Aleta  Sindelar,  Center  for 
Veterinary  Medicine  (CVM)  (HFV-3). 
Food  and  Drug  Administration,  7519 
Standish  PI.,  Rockville,  MD  20855.  301- 
827-4515,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12546.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  January  22.  23  and  24, 
2002,  the  committee  will  seek 
recommendations  on  the  issues  of 
import  tolerances  under  the  provisions 
of  the  Animal  Drug  Availability  Act  of 
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1996,  and  the  antimicrobial  drug  effects 
on  pathogen  load  in  food-producing 
animals  as  pathogen  load  relates  to  the 
preapproval  process  of  new  animal  drug 
applications  (NAD As).  Information 
concerning  the  discussion  of  import 
tolerances  can  be  found  in  the  August 
13,  2001,  CVM  Update  at:  http:// 
www.fda.gov/cvm/index/updates/ 
importol.htm  and  in  the  Federal 
Register  advance  notice  of  proposed 
rulemaking  of  August  10,  2001  (66  FR 
42167).  Information  concerning  the 
issues  of  pathogen  load  will  be  made 
publicly  available  to  the  Veterinary 
Medicine  Advisory  Committee  members 
and  the  public  in  advance  of  the 
meeting  and  posted  on  the  CVM  home 
page  at:  http://www.fda.gov/cvm.  A 
limited  number  of  paper  copies  of  the 
backgroiind  information  will  be 
available  at  the  meeting. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  the  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  4,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  3 
p.m.  and  5  p.m.  on  January  22,  and 
between  approximately  8  a.m.  and  10 
a.m.  on  January  24.  2002.  The  time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  oral 
presentations  should  notify  the  contact 
person  before  January  4.  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
You  will  be  notified  of  your  allotted 
time  prior  to  the  meeting.  Your  entire 
statement  should  be  submitted  for  the 
record. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  8,  2001. 
Linda  A.  Suydam. 

Senior  Associate  Commissioner 

[FRDoc  01-29003  Filed  11-20-01:  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-2405] 

"Guidance  for  Industry:  Information 
Request  and  Discipline  Review  Letters 
Under  the  Prescription  Drug  User  Fee 
Act;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTK)N:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  Information 
Request  and  Discipline  Review  Letters 
Under  the  Prescription  Drug  User  Fee 
Act"'  dated  November  2001.  The 
guidance  document  provides  guidance 
to  industry  on  the  use  of  certain  types 
of  letters  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  as  part  of  the  review  of 
marketing  applications  for  certain  drug 
and  biological  products.  The  guidance 
document  announced  in  this  notice 
finalizes  the  draft  guidance  document 
entitled  "Guidance  for  Industry: 
Information  Request  and  Discipline 
Review  Letters  Under  the  Prescription 
Drug  User  Fee  Act"  dated  August  1999. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Office  of  Commimication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Admimstration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  Svstem  at  1-888- 
CBER-F.\X  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATK)N  section  for 
electronic  access  to  the  guidance 
document. 

Submit  wTitten  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Anderson.  Center  for 
Biologies  Evaluation  and  Research 


{HFM-17),  Food  and  Drug 
Administration.  1401  Rockville 
Pike,  Rockville,  MD  20852-1448. 
301-827-6210;  or 
Paul  Varki.  Center  for  Drug  Evaluation 
and  Research  (HFD-7).  5600  Fishers 
Lane.  Rockville.  MD  20852-1448. 
301-594-2041 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Information  Request  and 
Discipline  Review  Letters  Under  the 
Prescription  Drug  User  Fee  Act  '  dated 
November  2001  In  a  November  1997 
letter  to  Congress  regarding  the 
reauthorization  of  the  Prescription  Drug 
User  Fee  Act  (PDUFA)  as  part  of  the 
Food  emd  Drug  Administration 
Modernization  Act  of  1997  (Public  Law 
105-115),  the  Secretar>'  of  Health  and 
Human  Services  (the  Secretary) 
conunitted  FDA  to  certain  user  fee 
performance  goals  and  additional 
procedures  related  to  the  review  of 
prtxlucts  in  human  drug  applications  as 
defined  in  section  735(1)  of  the  Federal 
Food,  E>rug,  and  Cosmetic  Act  (21  U  S.C. 
379g(l)  (PDUFA  products))  The 
guidance  document  explains  how  the 
agency  will  issue  and  use  information 
request  letters  and  discipline  review 
letters  during  the  review  of  PDUFA 
products.  The  guidance  document 
announced  in  this  notice  finalizes  the 
draft  guidance  document  entitled 
"Guidance  for  lndustr>-  Information 
Request  and  Discipline  Review  Letters 
Under  the  Prescription  Drug  User  Fee 
Act"  dated  August  1999  that  was 
announced  in  the  Federal  Register  of 
August  17,  1999  (64  FR  44741). 

Tne  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  document  represents  the 
agency's  current  thinking  on 
information  request  letters  under 
PDUTA.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public  .An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations, 

n.  Comments 

Interested  persons  may.  at  any  time, 
submit  WTitten  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
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and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  October  29.  2001. 
Margaret  M.  Dotzel, 

Asfiociate  Commissioner  for  Policy. 

[FR  Doc.  01-29004  Filed  11-20-01:  8:45  am] 

BiLLMG  COOE  416O-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 


Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  The 
proposed  collection  of  information  for 
the  proper  performance  of  the  functions 
of  the  agency;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Children's  Hospitals 
Graduate  Medical  Education  Payment 
Program  (CHGME)  (OMB  No.  0915- 
0247):  Revision 

The  CHGME  Payment  Program  was 
enacted  by  Public  Law  106-129  to 
provide  Federal  support  for  graduate 
medical  education  (GME)  to 
"freestanding"  children's  hospitals. 
This  legislation  attempts  to  provide 
support  for  GME  comparable  to  the  level 
of  Medicare  GME  support  received  by 
other,  non-children's  hospitals.  The 
legislation  indicates  that  eligible 
children's  hospitals  will  receive 
payments  for  both  direct  and  indirect 


medical  education.  Direct  payments  are 
designed  to  offset  the  expenses 
associated  with  operating  approved 
graduate  medical  residency  training 
programs  and  indirect  payments  are 
designed  to  compensate  hospitals  for 
expenses  associated  with  the  treatment 
of  more  severely  ill  patients  and  the 
additional  costs  relating  to  teaching 
residents  in  such  programs. 

Technical  assistance  workshops  and 
consultation  with  applicant  hospitals 
resulted  in  an  opportunity  for  hospital 
representatives  to  raise  issues  and 
provide  suggestions  resulting  in 
proposed  revisions  in  the  CHGME 
application  forms  and  instructions. 

Eligible  children's  teaching  hospitals 
submit  relevant  data  such  as  weighted 
and  unweighted  full-time  equivalent 
(FTE)  resident  counts,  inpatient 
discharges  and  case  mix  index 
information  by  which  direct  and 
indirect  payments  are  made  to  the 
participating  hospitals.  Data  are 
submitted  by  children's  hospitals  in  an 
annual  CHGME  application  in  order  to 
receive  funding.  Through  a 
reconciliation  process,  participating 
hospitals  are  required  to  correct  and 
furnish  final  FTE  resident  count 
numbers  reflecting  changes  in  counts 
reported  in  the  annual  application  form. 
The  reconciliation  process  begins  with 
fiscal  year  {FY)2002  and  occurs  before 
the  end  of  the  fiscal  year. 

The  estimated  burden  is  as  follows: 


Fomn 

Number  of  re- 
spondents 

Responses 
per  respond- 
ents 

Hours  per  re- 
sponse 

Total  burden 
hours 

HRSA  99-1                        

60 
60 
60 
60 

1 
1 

1 
1 

24 
8 

14 
14 

1.440 
460 
840 
840 

HRSA  99-1  (Reconciliation)  

HRSA  99-2  

HRSA  99-4  

Total  

1 

60 

3.600 

Send  comments  to  Susan  G.  Queen, 
Ph.D..  HRSA  Reports  Clearance  Officer, 
Room  14-22.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated    November  15,  2001. 
jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

(FR  D(K    ()l-290.iH  Filed  11-20-01;  8:45  ami 

B)LUNG  COOE  41S5-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Training  and  Technical  Assistance 
Cooperative  Agreement  Limited 
Competition  Announcement 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  limited  competition 
cooperative  agreement. 

SUMMARY:  The  Health  Resources  and 
Services  Administration's  (HRSA)  HIV/ 
AIDS  Bureau  (HAB)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  2002  awards  for  a  cooperative 


agreement  to  support  an  International 
AIDS  Education  and  Training  Center 
(lAETC).  The  lAETC  will  assist 
countries  severely  affected  by  the  HIV/ 
AIDS  epidemic  to  build  capacity  for  HIV 
care  and  support  services  through  the 
training  and  education  of  HIV/AIDS 
care  providers,  including  physicians, 
nurses,  clinical  administrators,  and 
other  key  personnel.  The  lAETC  will 
enhance  training  capacity  in  the  areas  of 
diagnosis,  treatment,  and  prevention  of 
HIV  disease,  including  the  prevention  of 
perinatal  transmission  of  the  disease, 
measures  for  the  prevention  and 
treatment  of  opportunistic  infections, 
and  appropriate  use  of  anti retroviral 
therapy.  The  lAETC  will  also  develop 
training  on  the  planning,  design,  and 
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management  of  regional  or  national 
HIV/AIDS  training  programs  and  HIV/ 
AIDS  care  facilities  and  programs. 

HRSA  will  assist  the  lAETC  to 
identify  the  countries,  institutions,  and 
in-country  stakeholders  with  which  the 
lAETC  will  collaborate.  Initial  partners 
are  likely  to  be  in  Africa  and  India. 
However,  the  number  and  variety  of 
requests  for  assistance  are  expected  to 
expand  as  relationships  develop  and 
additional  countries  in  the  Caribbean. 
Asia,  and  Latin  America  finalize 
specific  HIV/AIDS  care  and  support 
plans.  Country  needs  and  resources  will 
vary,  so  the  lAETC  must  be  prepared 
and  able  to  tailor  its  response  based  on 
the  country  profile.  Because  of  the 
diversity  in  populations  and  differences 
in  the  epidemic,  healthcare 
infrastructure,  and  educational 
resources.  HRSA  expects  that  a  range  of 
ideas  and  approaches  will  be 
implemented. 

As  an  active  partner  in  this 
cooperative  agreement,  HRSA  will  have 
significant  involvement  with  the 
applicant  regarding  program  plans, 
policies  and  other  issues  which  may 
have  major  implications  for  any 
activities  undertaken  by  the  applicant 
under  the  cooperative  agreement.  HRSA 
will  provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  program  activities.  HRSA 
will  also  facilitate  the  collaboration  with 
program  partners,  such  as  CDC/ Atlanta, 
CDC  field  offices,  USAID,  foreign 
governments,  and  other  key 
stakeholders. 

Availability  of  Funds 

It  is  anticipated  that  a  single  recipient 
will  be  selected  for  the  lAETC  and  is 
expected  to  be  approximately  $500,000 
for  the  initial  budget  period.  Initial 
funding  will  be  available  for  6  months, 
while  subsequent  budget  periods  will  be 
12  months.  The  entire  project  period 
will  be  three  and  one-half  years. 
Continuation  awards  will  be  made  on 
the  basis  of  satisfactory-  progress  and  the 
availability  of  funds.  Additional  funding 
may  be  made  available  from 
collaborating  U.S.  agencies. 
Applications  are  due  January  22,  2002 

Applications  will  be  reviewed 
according  to  the  following  criteria: 
Organizational  Capacity  and 
Qualifications;  Management  Plan. 
Staffing,  Organization,  and  Resources: 
Adequacy  of  the  Proposed  Plan  for 
Initial  Needs  Assessment  and  Plan  for 
Building  Training  Capacity;  Program 
Collaboration  and  Linkages;  Program 
Evaluation  and  Quality  Improvement; 
Appropriateness  and  Justification  of  the 
Budget;  and  Adherence  to  Program 
Guidance. 


Eligible  Applicants 

Eligible  applicants  are  public  and 
nonprofit  private  entities  and  schools 
and  academic  health  sciences  centers, 
which  are  currently  funded  AIDS 
Education  Training  Centers. 

Authorizing  Legislation 

The  authority  of  this  grant  program  is 
Section  307  of  the  Public  Health  Sen-ice 
Act.  The  CFDA  number  is  93,145. 

DATES:  A  letter  of  intent  to  submit  an 
application  is  due  December  5.  2001 
Applications  for  this  announced  grant 
must  be  received  in  the  HRSA  Grants 
application  Center  by  the  close  of 
business  January  22,  2002.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  (1)  received  on  or 
before  the  deadline  date  or  (2)  are 
postmarked  on  or  before  the  deadline 
date  and  received  in  time  for  orderly 
processing  and  submission  to  the  review 
committee.  Applicants  should  request  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  postmark. 
Private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  postmarked  after  the  due 
date  will  be  returned  to  the  applicant. 

ADDRESSES:  Letters  of  intent  to  apply  for 
funding  should  be  mailed  to  William 
Oscar  Fleming,  HIV/ AIDS  Bureau. 
Health  Resoiures  and  Services 
Administration,  5500  Fishers  Lane. 
Room  7-29,  Rockville,  MD  20857.  All 
applications  should  be  mailed  or 
delivered  to  HRSA  Grants  Application 
Center,  1815  N.  Fort  Meyer  Dr..  Suite 
300,  Ariington,  VA  22209  Grant 
applications  sent  to  any  address  other 
than  that  above  are  subject  to  being 
returned.  Application  forms  and 
guidance  will  be  sent  directly  to  all 
eligible  participants  upon  the 
publishing  of  this  Federal  Register 
notice.  Federal  Register  notices  are 
available  on  the  World  Wide  Web  via 
the  Internet.  The  web  site  address  for 
HAB  is:  http://ivww.hrsa.gov/hab/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  technical  information  may 
be  obtained  from  William  Oscar 
Fleming.  HIV/AIDS  Bureau.  Health 
Resources  and  Services  Administration. 
5600  Fishers  Lane.  Room  7-29, 
Rockville.  MD  20857.  The  telephone 
number  is  (301)  443^502.  The  fax 
number  is  (301)  443-9887  and  the  e- 
mail  address  is  wfleming@hrsa.gov  You 
may  also  contact  Dr.  Laura  Cheever.  HIV 
Education  Branch.  HRSA.  5600  Fishers 
Lane,  Parklawn  Building,  Rm.  7-16. 
Rockville,  Maryland  20857.  Telephone 
number  is  (301)  443-2123  and  the  fax: 
(301)443-9887 


Dated:  November  15,  2001. 
Elizabeth  M.  Duke. 

.■^cf/ng  Administrator 

IFR  Dfx:  01-29005  Fied  11-20-01:  8:45  am] 

BILUMG  COOC  4166-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act,  as 
amended  (5  US.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U  S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  matenal. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privac> 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  FLAIR. 

Date:  November  27-28.  2001. 

Time:  5  p.m.  to  5  p.m. 

.^genda  To  review  and  evaluate  grant 
appiications. 

Place  Holiday  Inn,  8120  Wisconsin  Ave. 
Bethesda.  MD  20814 

Contact  Person:  Thomas  M  Vollberg.  PhD. 
Scientific  Review  Administrator.  Special 
Review.  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities.  National 
Cancer  Institute.  National  Institutes  of 
Health,  6116  Executive  Boulevard   Room 
8049.  Rockville.  MD  20852.  301  '594-9582 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person 
[Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos  9.3.392.  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research.  93  394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  C^^ncer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health,. 
HHS) 
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Dated   N'ovembf-r  14,  2001 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Polirv 

(FR  Do(.  01-2TO40  F-'iled  11-20-01.  8:45  am] 

BILUNG  COOe  4140-01-M 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  cf  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U  S.C.  Appendix  2),  notice 
is  hereby  given  of  the  followfing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Cancer 
Institute  initidl  Review  Group  Subcommittee 
C — Ba.sic:  &  Preclmit.al 

Date  December  4-7,  2001 

Time  7  p  m  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place.  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815, 

Contact  Person:  Michael  B.  Small,  PhD, 
Scientifi(  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities,  National  Canter  Institute.  National 
Institutes  of  Health.  61  IB  Executive 
Boulevard.  Room  8040,  Bethesda,  MD  20892, 
:tO  1/402-0996. 

,Aiiy  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  noti(.e  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos  9.3  :i92.  Cancer  Construction; 
93.39.1.  Cancer  Cause  and  Prevention 
Resean  h;  93  394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Researr  h:  93,396.  Cancer  Biology 
Resean  h,  93.397.  Cancer  Centers  Support; 


93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  14,  2001, 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  01-29041  Filed  11-20-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor>'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended  The  grant  applications  and/or 
contract  proposals  and  the  discussions 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications 
and/or  contract  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Ethical,  Legal,  Social  Implications 
Review  Committee. 

Date:  December  4-5,  2001, 

Time:  8:30  am,  to  5  p,m. 

Agenda:  To  revise  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Four  Points  Sheration.  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814, 

Contact  Person:  Rudy  O.  Pozzatti.  PhD, 
Scientifk:  Review  Administrator.  Office  of 
Scientific  Review.  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  In.stifutes  of  Health,  HHS) 

Dated:  November  13,  2001. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  D(K  .  01-29037  Filed  11-20-01;  8:45  am) 

BILUNG  CpOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  November  28.  2001. 

rime;  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd,,  Room  5E01, 
Rockville.  MD  20852,  [Telephone  Conference 
Call], 

Contact  Person:  Copal  M,  Bhatnagar.  PHD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  National 
Institutes  of  Health,  PHS.  DHHS.  9000 
Rockville  Pike.  6100  Bldg..  Room  5E01, 
Bethesda,  MD  20892.  (301)  496-1485, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle, 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93,209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93,864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  November  13.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

(FR  Doc,  01-29030  Filed  11-20-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases:  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor.'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis.  Panel. 

Date:  December  11-13.  2001. 

Time:  7:30  p.m.  to  11:45  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.- Portland  Marriott  Downtown.  1401 
SVV  Naito  Parkway.  Portland,  l)R  97201. 

Contact  Person:  Lakshmanan  Sankaran. 
PhD.  Scientific:  Review  Administrator. 
Review  Branch.  DEA.  MDDK,  Room  754, 
6707  Democracy  Boulevard.  National 
Institutes  of  Health.  Bethesda,  MD  20892- 
6600,(301)  594-7799. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis.  Panel 

Da(e,  December  11.  2001, 

Time:  12  p,m,  to  2  p,m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  2  Democracv  Plaza.  6707  Democracv 
Blvd..  Room  746.  Bethesda.  MD  20892, 

Contact  Person:  Maria  E,  Da\ila-Bloom. 
PhD.  Scientific  Review  .administrator. 
Review  Branch,  DEA,  NIDDK,  Room  746. 
6707  Democraf  \  Boulevard.  National 
Institutes  of  Health.  Bethesda,  MD  20892, 
301-594-7637.  davila- 
bloomm&extra. niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Spec;ial  Emphasis.  Panel. 

Date:  December  12-14.  2001, 

Time  6  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place-  Silver  Cloud  Inn  University.  5036 
25th  Avenue,  NE,  Seattle,  \VA  98105, 

Contact  Person  Michele  L.  Barnard,  PhD. 
Scientific  Review  Administrator,  Review 
Branch.  DE.-K.  NIDDK.  National  Institutes  of 
Health,  Room  753,  6707  Democracv 
Boulevard.  Bethesda.  MD  20892.  301/594- 
8898 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.,£3,847,  Diabetes. 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  November  13.  2001. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  01-29031  Filed  11-20-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor*'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  m  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
indi\iduais  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unvN  arranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  December  6-7,  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person  .Gerald  L.  McLaughlin, 
PhD.  Scientific  Review  Administrator, 
Scientific  Review  Program.  Division  of 
Extramural  Activities.  NIAID.  NTH.  Room 
2217.  6700-B  Rockledge  Drive,  MSC  7610. 
Bethesda.  MD  20892-7610.  301-*96-2550, 
gm  1 45a@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93  855  .Mlergy,  Immunology, 
and  Transplantation  Research;  93,856. 
Microbiology,  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  November  13    2001. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
iFRDoc   01-29032  Filed  H-20-01;  8:45  ami 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Deafness  and 
Other  Communication  Disorders: 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison.'  Committee  Act.  as 
amended  (5  I'.SC,  .Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  US.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclosp 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  27.  2001. 

Time:  1:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyoce:  6120  Executive  Blvd..  Rockville.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Craig  A.  Jordan.  PhD. 
Chief,  Scientific  Review  Branch,  NIH/ 
NIDCD/DER.  Executive  Plaza  South.  Room 
400C.  Bethesda.  MD  20892-7180.  301-196- 
8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health, 
HHS). 

Dated:  November  13,  2001. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-29033  Filed  11-20-01;  8:45  am] 

BILUNG  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(dl  of  the 
Federal  Advisor\'  Committee  ,^ct.  as 
amended  (5  U  S  C  Appendi.x  2).  notice 
is  hereby  given  of  a  meeting  of  the 
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Board  of  Scientific  Counselors.  National 
Institute  of  Mental  Health. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Mental  Health, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee  Board  of  Scientifir 
Counselors.  National  Institute  of  Mental 
Health. 

Date  December  4,  2001. 

Time:  11  am   to  5  p.m. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  36.  Room  1B07. 
Bethesda,  MD  20892 

Contact  Person  Susan  Koester.  PhD. 
Executive  Secretary,  A.ssociate  Director  for 
Science.  Intramural  Research  Program. 
National  Institute  of  Mental  Health,  NIH, 
Building  10.  Room  4N222,  MSC  1381, 
Bethesda.  MD  20892-1381,  301--496-3501 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93  242.  Mental  Health  Research 
Grants.  93.281    St.ientisl  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award 
93  282,  Mental  Health  National  Research 
,  Service  Awards  for  Research  Trainmg, 
National  Institutes  of  Health,  HHSJ 

Dated   November  13.  2001, 
LaVeme  Y.  Stringfield, 

Director  Office  of  Federal  Advisory 

Committee  Pohrv 

IFR  Doc  01-29035  Filed  11-20-01;  8:45  am) 

8IUJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  L'.S C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidentidl  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  withJhe  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel, 

Dale:  December  5-6,  2001. 

Time  8  a.m.  to  12  p.m. 

Agenda,  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person  Jon  M.  Ranhand.  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  6100 
Executive  Blvd..  Room  5E03,  Bethesda,  MD 
20892.  (301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research.  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated   November  13.  2001. 

LaVeme  Y.  Stringfield, 

Director  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-29036  Filed  11-20-01;  8:45  am] 

BILLmC  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  December  3-5.  2001. 

Time:  6;30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 


Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  December  7,  2001 

Time:  2  p.m.  to  5  p.m 

Agendo.  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Ave.,  Suite  2C212, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  James  P.  Harwood.  PhD.. 
Deputy  Chief.  Scientific  Review  Office.  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda,  MD  20892. 
(301)496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  November  14.  2001. 

LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-29038  Filed  11-20-01;  8:45  am) 

BILUNG  COOE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  28.  2001, 

Time:  1:30  p.m.  to  2:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  400C, 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Graig  A  Jordan.  PhD. 
Chief,  Scientific  Review  Branch.  NIH/ 
NIDCD/DER,  Executive  Plaza  South,  Room 
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400C.  Bethesda.  MD  20892-7180,  301-496- 
8683, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  (  vcle, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  November  14,  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc  01-29039  Filed  1 1-20-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel 

Date:  November  29,  2001. 

Time:  8  a.m.  to  11  am 

Agenda:  6700  B  Rockledge  Drive, 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Dianne  E.  Tingley,  PhD, 
Scientific  Review  Program.  Division  of 
Extramural  .Activities.  NLMD.  NIH.  Room 
2220.  6700-B  Rockledge  Drive.  Bethesda,  MD 
20892-7610.  301^96-2550 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93,856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  November  9.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-29042  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  USC.  Appendix  2)  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5452b(c)(6)  Title  5 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
.Mlergy  and  Infectious  Diseases  Special 
Emphasis  Panel 

Date:  November  26,  2001. 

Time:  8  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive.  Bethesda. 
MD  20892.  (Telephone  Conference  Call), 

Contact  Person:  Dianne  E,  Tingley.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  F*rogram.  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2220,  6700-B 
Rockledge  Drive,  Bethesda,  MD  20892-7610. 
301^96-2550, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.855,  .Mlergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  lnfet:tious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  9.  2001 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

jFR  Dor  01-29043  Filed  11-20-01,  8:45  am] 

BILUNG  COOE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolce;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act,  as 
amended  (5  U.S.C.  .Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Institute  of  Neurological  Disorders  and 
Stroke. 

The  meeting  w'ill  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notif\'  the  Contact  Person  listed  below 
in  advance  of  the  meeting  The  meeting 
will  be  closed  to  the  public  a^  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  Title  5 
US.C.  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Institute  of 
Neurological  Disorders  and  Stroke. 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Institute  of 
Neurological  Disorders  and  Stroke. 

Date:  December  2-4,  2001. 

Closed  December  2.  2001.  7  p.m.  to  10 
p.m. 

Agenda:  To  review  and  evaluate  p>ersonal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Open  December  3,  2001.  815  am,  to  9:30 
am. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd  , 
Bethesda.  MD  20892 

Closed:  December  3.  2001.  9:30  am,  to 
10:45  a,fn. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
comp»etence  of  individual  investigators. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd,. 
Bethesda,  MD  20892 

Open:  December  3.  2001.  10:45  am.  to 
11:25  am 

Agenda  To  discuss  program  planning  and 
program  accomplishments. 

Place  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892 
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Closed:  December  3,  2001 .  1 1:25  a.m.  to 
1:10  p.m. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neurnscience  Center,  .National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda.  MD  20892 

Open,  December  3,  2001.  1:10  p,m.  to  1:35 
p  m. 

Agenda  To  discuss  program  planning  and 
program  accomplishments, 

place  .Neuroscience  Center,  National 
Institutes  of  Health   6001  Executive  Blvd  . 
Bethesda,  MD  20892 

Closed  December  3.  2001.  1.35  p,m,  to 
2:35  p  m. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place  Neuroscience  Center,  National 
institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  MD  20892. 

Open  December  3,  2001.  2;35  p.m.  to  3 
p  m 

Agenda  To  discuss  program  planning  and 
program  accomplishments. 

Place  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892, 

Closed  December  3.  2001.  3  p.m.  to  3:45 
p,m. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performanc:e,  and 
competenc;e  of  individual  investigators. 

Place  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd  , 
Bethesda,  MD  20892 

Open  December  3.  2001.  3:45  p.m.  to  410 
p  m. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892, 

Closed  December  3,  2001,  4:10  p,m,  to 
4:55  p,m 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892 

Closed  December  3,  2001.  6  p.m,  to  10 
p  m. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814 

Closed:  December  4.  2001.  8:30  a.m.  to 
.\djournnient. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performanc:e.  and 
competence  of  individual  investigators. 

Place  Bethesda  Marriott.  5151  Pooks  Hill 
Koad,  Bethesda.  MD  20814, 

Contact  Person:  Story  C,  Landis.  PhD. 
Director.  Division  of  Intramural  Research. 
NINDS.  National  Institute  of  Health.  Building 
36,  Room  5A05,  Bethesda.  MD  20892,  301- 
435-2232 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93,853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 


Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  November  8.  2001, 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-29045  Filed  11-20-01;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel, 

Do/e,  November  27.  2001. 

Time:  7:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Gopal  M,  Bhatnagar.  Phd, 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  PHS.  DHHS.  9000 
Rockvilie  Pike,  6100  Bldg.,  Room  5E01, 
Bethesda,  MD  20892.  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93,865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  November  13.  2001. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  01-29047  Filed  11-20-01;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  15.  2001. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Charles  N,  Rafferty.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4114, 
Bethesda.  MD  20892.  (301)  435-3562. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93,337,  93,393-93,396.  93.837-93,844, 
93,846-93.878.  93,892.  93,893.  National 
Institutes  of  Health.  HHS) 

Dated:  November  9.  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc,  01-29044  Filed  11-20-01:  8:45  am) 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor>'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

S'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  21.  2001. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call), 

Contact  Person.  ].  Scott  Osborne.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4114, 
MSC  7816,  Bethesda,  MD  20892.  (301)  435- 
1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Date:  November  29,  2001. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
National  Cancer  Institute.  6130  Executive 
Blvd.,  Room  611-A,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Camilla  E,  Day,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2208. 
MSC  7890,  Bethesda,  MD  20892.  (301)  435- 
1037,  dayc®csr. nih.gov,. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  3.  2001, 

Time:  11  am.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call), 

Contact  Person:  Ellen  K  Schwartz.  EDD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3168. 
MSC  7770,  Bethesda.  MD  20892.  (301)  435- 
1782.  301-435-60681,  schwarte®csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  3,  2001, 

Time:  1  p,m,  to  4  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  ]o  Pelham.  BA.  Scientific 
Review  .administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 


Rockledge  Drive,  Room  4102.  MSC  7814. 
Bethesda.  MD  20892.  (301)  435-1786, 

.VoiTie  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Dafe:  December  4.  2001 

Time:  11  am,  to  11:55  a,m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person  Russell  T  Dowell.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118. 
MSC  7818.  Bethesda.  MD  20892.  (301)  435- 
1169,  dowellr@drg, nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Spietrial  Emphasis  Panel 

Date:  December  4.  2001 

Time:  1  p.m  to  3  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person  Alexander  D,  Politis.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4204, 
MSC  7812.  Bethesda.  MD  20892.  (301)  435- 
1225.  politisadcsr, nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  [December  5,  2001 

Time:  1:30  p  m,  to  3:30  p  m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call), 

Contact  Person  Ann  Hardy.  DRPH 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3158. 
MSC  7770.  Bethesda.  MD  20892.  (301)  435- 
0695. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  December  5.  2001 

Time  12  p,m  to  3  p,m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  ].  Terrell  Hoffeld,  DDS, 
PhD.  Dental  Officer.  USPHS.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4116. 
MSC  7816.  Bethesda.  MD  20892,  (301)  435- 
1781.  th88q®nih,gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  December  5.  2001, 

Time:  12:30  p,m.  to  2:30  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Ann  .\  lenkins.  PhD. 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6154. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
4514 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  6,  2001. 


Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 

applications 

Place:  MH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call), 

Contact  Person:  Stephen  M,  Nigida.  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565 

Name  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Date  December  6.  2001. 

Time  1  p.m  to  2  p  m 

.Agendo  To  review  and  evaluate  grant 
applications. 

Place  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person  Michael  Knecht.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6176. 
MSC  7892,  Bethesda,  MD  20892  (301 )  435- 
1046 

Name  of  fZommittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Date  December  6  2001 

Time:  315  p,m  to  4:15  p,m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person  Ellen  K,  Schwartz,  EDD 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dnve.  Room  3168, 
MSC  7770,  Bethesda  MD  20892,  (301)  435- 
0681.  schwartedcsr  nihgov 

Name  of  fZommittee  Center  for  Scientific 
Review  Special  Emphasis  Panel  OBM  SBIR/ 
STTR, 

Dote  December  6,  2001. 

Time  12  p  m  to  4  p,m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  NIH.  Rockledge  2   Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person  ]  Terrell  Hoffeld  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4116, 
MSC  7816,  Bethesda  MD  20892,  (301)  435- 
1781.  th88q6Tiih,gov 

Name  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Dafe  December  10.  2001 

Time  8  am  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  The  Hyatt  Regency  Hotel.  One 
Bethesda  Metrcj  Center.  Bethesda.  MD  20814. 

Contact  Person:  Daniel  McPherson.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5112. 
MSC  7854.  Bethesda,  MD  20892.  (301)  435- 
1175.  mcpherson@csr.nih, gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe;  December  1 1 .  2001 , 

Time:  10  am,  to  11  a,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call]. 
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Contact  Person  .Gordon  L.  Johnson.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drue.  Room  4136. 
MSC  7802,  Belhesda.  .MD  20892.  (301)  435- 
1212. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  December  13.  2001. 

Time:  10  d.m  to  11:30  a.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  lohnson.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledgf  Dnvp,  Room  41.'!6, 
MSC:  7802.  Bethesda,  MD  20892.  (301)  43.=>- 
1212 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396,  93  837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  13,  2001. 
LaVeme  Y.  Stringfield, 

Dirfi  tor.  Office  of  Federal  Advisory 

Committee  Policy. 

!FR  D'M    01-2^046  Filed  1 1-20-01;  8:45  am] 

B<LUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

Tne  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available  Individuals^who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
m  advance  of  the  meeting. 

Same  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  November  30.  2001. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  Review  of  Clinical  Center 
Strategic;  Planning,  Budgetar>  and 
Operational  Issues 

Place:  National  Institutes  of  Health. 
Clinical  Center  Medic:al  Board  Room.  2C116. 
f|()00  Rockville  Pike.  Bethesda,  MD  20892. 

(.ontact  Person:  Maureen  E  Gormley. 
Exe<;utive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center.  .National  Institutes  of  Health, 
Building  10.  Room  2C146.  Bethesda,  MD 
20892,  301/496-2897. 

Info.Tiatian  is  also  available  on  the 
Institute's/Center's  home  page: 
\\\sw  cc.nih.gov/.  where  an  agenda  and  any 


additional  information  for  the  meeting  will 
be  posted  when  available. 

Dated:  November  13,  2001. 

LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Dor    01-29034  Filed  11-20-01;  8:4.5  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4655-N-24] 

Notice  of  Proposed  Information 
Collection;  Comment  Request;  Annual 
Adjustment  Factor  (AAF)  Rent  Income 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing;  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  22, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
SW.,  L'Enfant  Building.  Room  8202, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Giaquinto,  Office  of  Housing 
Programs  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.. 
Washington.  DC  20410,  telephone 
number  (202)  708-2866  (this  is  not  a 
toll-free  number),  for  copies  of  the 
proposed  forms  and  other  available 
information 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 


accuracy  of  the  agency's  estimate  of  the 
burden  of  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  the 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Annual  Adjustment 
Factor  (AAF)  Rent  Increase 
Requirements. 

OMB  Control  M umber,  if  applicable: 
2502-0507. 

Description  of  the  need  for  the 
information  and  proposed  use:  On 
September  28,  1994,  Congress  enacted 
the  Housing  Appropriations  Act  that 
authorized  HUD's  spending  authority 
for  Fiscal  Year  1995.  Among  the  many 
measures  developed  in  the  bill, 
emphasis  was  placed  on  utilizing  the 
mechanism  in  the  Section  8  Housing 
Assistance  Payment  (HAP)  contract 
language  that  permits  an  analysis  on  the 
reasonableness  of  the  Annual 
Adjustment  Factor  (AAF)  formula  as  it's 
applied  to  each  project  unit  type.  Under 
this  law,  review  of  the  AAF  under  the 
Overall  Limita*tion  clause  of  the  HAP 
contract  would  apply  only  to  Section  8 
New  Construction  and  Substantial 
Rehabilitation  properties  where  Section 
8  rent  levels  for  a  unit  type  presently 
exceed  the  published  existing  housing 
fair  market  rents  (FMR's).  For  Section  8 
New  Construction  and  Substantial 
Rehabilitation  properties  where  rent 
levels  for  particular  unit  type  do  not 
exceed  the  existing  FMR  and  for  all 
other  Section  8  contract  types  without 
regard  for  current  rent  level,  review  and 
the  overall-limitation  clause  of  the 
contract  would  not  occur  and  the 
method  of  rent  adjustment  would  be  the 
appropriately  published  AAF. 

Agencv  form  number,  if  applicable: 
HUD92273-S8. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  number  of 
respondents  is  6,000.  the  frequency  of 
responses  is  annual,  the  estimated  time 
to  complete  responses  is  1.50  hours,  and 
the  total  burden  hours  requested  is 
9,000. 

Status  of  the  proposed  information 
collection:  Reinstatement  with  change, 
of  previously  approved  collection  for 
which  approval  has  expired. 

Authority:  The  Paperwork  Reduction  Act 
ot  1995,  44  U.S.C,  Chapter  35,  as  amended. 
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Dated  November  13.  2001. 
John  C.  Weicher. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

IFR  Doc  01-29010  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlile  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTJOH:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  scientific  research  permit  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  sections 
10(a)(1)(A)  and  10(c)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,  etseq.]. 

Permit  Number  TE04-2945-1 

Applicant:  Melody  Myers- Kinzie, 
Lafayette.  Indiana. 

The  applicant  requests  to  amend  her 
current  permit  to  authorize  take 
(capture,  handle,  and  release)  of  fanshell 
(Cyprogenia  stegaria)  in  Indiana.  The 
applicant  currently  possesses  permit 
TE042945-0  authorizing  take  of 
northern  rifflesheil  (Epioblasma  torulosa 
rangiana),  clubshell  (Pleurobema  clava). 
and  rough  pigtoe  (Pleurobema  plenum) 
in  Indiana.  The  scientific  research  is 
aimed  at  enhancement  of  survival  of  the 
species  in  the  wild 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive. 
Fort  Snelling,  Minnesota  55111—4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
requests  a  copy  from  the  following 
office  within  30  days  of  the  date  of 
publication  of  this  notice:  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111—4056, 
peter_fasbender@fws.gov.  Telephone: 
(612)  713-5343,  or  Fax:  (612)  713-5292 

Dated:  November  9.  2001. 
Charles  M.  Wooley. 

Acting  Assistant  Regional  Director,  Ecological 
Sen-ices.  Region  3.  Fort  Snelling,  Minnesota 
[FR  Doc.  01-2901H  Filed  11-20-01:  8:45  am] 

BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  scientific  research  and 
enhancement  of  survival  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C  1531 
et  seq.). 

Applicant:  Kenneth  C.  Herin,  Kansas 
Department  of  Transportation.  Topeka. 
Kansas 

The  applicant  requests  a  permit  to 
take  American  burying  beetles 
[Nicrophorus  americanus)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  its  survival  and 
recovery 

Applicant:  Ocean  Journey,  Denver, 
Colorado 

The  applicant  requests  a  permit  to 
possess  bonytail  chub  [Gila  elegans), 
humpback  chub  [Gila  cypha),  Colorado 
pikemiimow  [Ptychocheilus  lucius], 
razorback  sucker  {Xyrauchen  texanus], 
woundfin  [Plagopterus  arger.tissimus). 
Gila  topramnow  [Poeciliopsis 
occidentalis),  Yaqui  chub  [Gila 
purpurea),  and  Kanab  ambersnails 
(Oxyloma  haydeni  kanabensis]  for 
public  display  and  propagation  in 
conjunction  with  recovery  activities  for 
the  purpose  of  enhancing  their  survival 
and  recover}-. 

Applicant:  Dr  Sylvia  Torti.  Red  Butte 
Botanic  Garden  and  Arboretum.  Salt 
Lake  City.  Utah. 

The  applicant  requests  a  permit  to 
take  dwarf  bear  poppy  [Arctomecon 
humilis),  Bameby  ridge  cress  [Lepidium 
bamebyanum).  kodachrome  bladderpod 
{Lesquerella  tumulosa).  San  Rafael 
cactus  (Pediocactus  despamii],  clay 
phacelia  (Phacelia  argillacea],  autumn 
buttercup  [Ranunculus  acrifonnis  L. 
var.  aestivalis).  Barnaby  reed  mustard 
[Schoenocrambe  bamebyi).  Wright 
fishhook  cactus  [Sclerocactus 
wrightiae),  and  toad-flex  cress 
[Schoenocrambe  suffrutescens)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  their  survival  and 
recovery. 

Applicant:  David  Pratt,  Three  Forks 
Ranch  Corporation,  Saver\'.  Wyoming 

The  applicant  requests  a  permit  for 
the  future  take  of  Colorado  cutthroat 


trout  [Oncorh\mchus  clarki  pleuriticus) 
in  Colorado  and  Wyoming.  The  permit 
application  includes  a  proposed 
Candidate  Conservation  .Agreement  with 
Assurances,  in  which  the  landowner 
voluntanly  implements  conservation 
activities  on  his  property  to  benefit  the 
Colorado  cutthroat  trout  Oncor/jvTichus 
clarki  pleunticus  Candidate 
Conservation  Agreements  with 
Assurances  encourage  private  and  other 
non-Federal  property  owners  to 
implement  conservation  efforts  and 
reduce  threats  to  species  that  are 
proposed  for  listing  under  the 
Endangered  Species  Act.  candidate 
species,  or  other  sensitive  species  by 
assuring  the  landowners  they  will  not 
be  subject  to  increased  restrictions  if  the 
species  are  listed  in  the  future 
Application  requirements  and  issuance 
criteria  for  enhancement  of  survival 
permits  through  Candidate  Conservation 
Agreement  with  Assurances  are  found 
in  50  CFR  12.22(d)  and  17.32(d) 

Applicant:  Ted  Alexander.  Sun  City, 
Kansas 

The  applicant  requests  a  permit  for 
the  future  take  of  lesser  praine  chicken 
(Tympanuchus  palhdicmctus)  in 
conjunction  with  recovery'  in  Kansas 
The  permit  application  includes  a 
proposed  Candidate  Conservation 
Agreement  with  Assurances,  in  which 
the  landowner  voluntanly  implements 
conservation  activities  on  his  property 
to  benefit  the  lesser  praine  chicken 
[Tympanuchus  palUdicinctus] 
Candidate  Conservation  Agreements 
with  Assurances  encourage  pnvate  and 
other  non-Federal  property  owners  to 
implement  conservation  efforts  and 
reduce  threats  to  species  that  are 
proposed  for  listing  under  the 
Endangered  Species  Act.  candidate 
species,  or  other  sensitive  species  by 
assuring  the  landowners  they  will  not 
be  subject  to  increased  restrictions  if  the 
species  are  listed  in  the  future 
Application  requirements  and  issuance 
criteria  for  enhancement  of  survival 
permits  through  Candidate  Conservation 
Agreement  with  Assurances  are  found 
in  50  CFR  12.22(d)  and  17  32(d) 
DATES:  Written  comments  on  these 
requests  for  permits  must  be  received 
within  30  days  from  the  date  of 
publication  of  this  notice 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  .Assistant 
Regional  Director-Ecological  Services. 
U.S.  Fish  and  Wildlife  Service.  P  O  Box 
25486.  Denver  Federal  Center,  Denver, 
Colorado  80225-0486;  telephone  .103- 
236-7400.  facsimile  303-236-0027 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  utuei  infurmation 
submitted  with  these  applications  are 
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available  for  review,  subject  to  the 
requirements  nf  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  anv 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400 

Dated.  October  24  2001. 
John  A.  Blankenship, 

Deputy  Regional  Director,  Denver.  Colorado. 
|FR  Doc  01-29052  Filed  11-20-01;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMEMT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

hk>tice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  spet:ies.  This  notice  is 
provided  pursuant  to  section  10(cl  of 
the  Endangered  Species  Act  of  1973.  as 
amended  {16  use   \53\.  et  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  davs  of  the  date  of  this  notice. 

Applicant:  Thomas  S  Powell, 
lacksonville.  FL,  PRT-047939. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pvgargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Steve  Martin,  Frazier  Park. 
CA,  PRT-783054. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  tigers  [Pontbera 
tigm;}.  .African  leopards  {Panther 
pardus).  and  progeny  of  the  animals 
cuTrently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/ from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period 

The  I'  S  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31.  2004, 
OMB  Ciontrol  Number  1018-00'43. 
Federal  .\gen(:ies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 


Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to;  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  October  26,  2001. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits. 
Division  of  Management  Authority. 
(FR  Dor  01-29070  Filed  11-20-01;  8:45  am] 
BILUNG  CODE  43ia-«5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  issuance  of  Permit  for  Marine 
Mammals 

On  August  7,  2001 .  a  notice  was 
published  in  the  Federal  Register  (66 
FR  41261).  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Ernest  Meinhardt  for  a  permit  (PRT- 
045925)  to  import  one  polar  bear  {Ursus 
maritimus)  taken  from  the  Lancaster 
Sound  population,  Canada  for  personal 
use 

Notice  is  hereby  given  that  on  October 
17.  2001,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  21 ,  2001 ,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  43885),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Steve  A.  Reedy  for  a  permit  (PRT- 
042516)  to  import  one  polar  bear  {Ursus 
maritimus).  taken  from  the  Southern 
Beaufort  population.  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on  October 
22,  2001,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  29,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  45689),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Jack  A.  Wilkinson  for  a  permit  (PRT- 
044833)  to  import  one  polar  bear  (Ursus 


maritimus]  taken  from  the  Southern 
Beaufort  Sea  population.  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on  October 
17,  2001,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 

Dated:  October  26.  2001 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

[FR  Doc.  01-29069  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  renewal. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Office  of 
Management  and  Budget's  (OMB)  Office 
of  Information  and  Regulatory  Affairs 
approved  an  information  collection 
request  for  emergency  clearance  under  5 
CFR  1320.13.  This  information 
collection  request  for  Bureau  of  Indian 
Affairs  (BIA)  Form-4432,  Verification  of 
Indian  Preference  for  Employment  in 
the  BIA  and  the  Indian  Health  Service 
(IHS),  is  cleared  under  OMB  Control 
Number  1076-0160  through  April  30, 
2002.  We  are  now  seeking  comments 
from  interested  parties  for  renewal  of 
OMB  Control  #1076-0160. 
DATES:  Written  comments  must  be 
submitted  by  [anuary  22.  2002. 
ADDRESSES:  Written  comments  are  to  be 
mailed  or  hand  delivered  to  Duane  Bird 
Bear,  Chief,  Division  of  Tribal 
Government  Services,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs,  1849 
C  Street,  NW,  MS-466(>-MIB, 
Washington,  DC  20240;  Telephone: 
202-208-5097. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Newman,  Bureau  of  Indian 
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Affairs.  1849  C  Street.  NW,  MS-4660- 
MIB.  Washington.  DC  20240; 
Telephone:  202-208-2473. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  purpose  of  the  Indian  Preference 
Form  is  to  encourage  qualified  Indians 
to  seek  preference  in  employment  with 
the  BIA  and  the  IHS.  BIA  collects 
information  under  the  proposed 
regulations  to  ensure  compliance  with 
Indian  preference  hiring  requirements. 

II.  Method  of  Collection 

The  information  collection  relates 
only  to  individuals  applying  for 
employment  with  the  BIA  and  the  IHS 
The  tribe's  involvement  is  limited  to 
verifying  membership  information 
submitted  by  the  applicant. 

III.  Data 

Title  of  the  collection  of  information: 
Verification  of  Indian  Preference  for 
Employment  in  the  BIA  and  IHS  Form. 

Type  of  rvview:  Renewal  of  Indian 
Preference  for  Employment  in  the  BIA 
and  IHS  Form. 

Summary  of  the  collection  of 
information:  The  collection  of 
information  provides  that  certain 
persons  who  are  of  Indian  descent 
receive  preference  when  appointments 
are  made  to  vacancies  in  positions  with 
the  BIA  and  IHS  as  well  as  in  any  unit 
that  has  been  transferred  intact  from  the 
BIA  to  a  Bureau  or  office  within  the 
Department  of  the  Interior  or  the 
Department  of  Health  and  Human 
Sen'ices  and  that  cT)ntinues  to  perform 
the  functions  formerly  performed  as  part 
of  the  BIA  or  IHS.  You  are  eligible  for 
preference  if  (a)  You  are  a  member  of  a 
federally  recognized  Indian  tribe;  (b) 
you  are  a  descendant  of  a  member  and 
you  were  residing  w-ithin  the  present 
boundaries  of  any  Indian  reser\ation  on 
June  1.  1934;  (c)  you  are  an  Alaska 
Native;  or  (d)  you  possess  one-half 
degree  Indian  blood  derived  from  tribes 
that  are  indigenous  to  the  United  States. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information:  The  information  is 
submitted  to  obtain  or  retain  a  benefit; 
namelv,  preference  in  employment  with 
the  BIA  and  IHS. 

Affected  entities:  Qualified  Indian 
applicants  and  the  tribe  s  involvement 
in  verifying  membership  information 
submitted  by  the  applicant 

Estimated  number  of  respondents: 
Approximately  5.000  applications  for 
preference  in  employment  are  received 
annually  by  the  BIA  field  offices 

Proposed  frequency  of  responses:  On 
occasion  as  needed. 


Burden:  The  average  burden  of 
submitting  an  Indian  Preference  Form  is 
30  minutes  including  time  for  re\iewing 
instructions,  searching  data  sources  and 
assembling  the  information  needed.  We 
estimate  the  annual  public  burden  is 
2.500  hours. 

Estimated  cost:  There  are  no  costs  to 
consider,  except  postage  and  the  cost  of 
duplicating  the  original  verification 
form,  because  verification  of  the 
information  is  already  available  for 
other  reasons.  The  form  will  be  used  by 
an  applicant  to  seek  documentation  of 
Indian  descent  or  membership  from 
either  a  tribal  nffirial  or  the  BIA. 

IV.  Request  for  Comments 

The  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  mcluding  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tne  agencies' 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarit>-  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  will  become  a  matter  of 
public  record 

All  written  comments  will  be 
available  for  public  insp>ection  in  Room 
4660  of  the  Main  Interior  Building,  1849 
C  Street.  N^V.  Washington.  DC  from  9:00 
a.m.  until  3:00  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
control  number. 

Dated:  November  2,  2001. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  01-29079  Filed  11-20-01:  8:45  am) 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[AK-962-1410-HY-P:  AA-50379-26] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management. 
DOI 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  Notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  sees.  14(e)  and 
22(f)  of  the  Alaska  Native  Claims 
Settlement  Act.  43  U.S.C.  1613(e)  and 
1621(f).  and  sec.  1302(h)  of  the  Alaska 
National  Interest  Lands  Conser\ation 
Act  of  December  2.  1980.  (ANILCA),  16 
use.  3192(h).  and  sec.  1430(a)  of  the 
ANILCA.  Pub.  L.  96--487.  94  stat.  2531 
and  will  be  issued  to  the  Chugach 
.-Maska  Corporation  for  sees.  34  and  35. 
T.  12  S.  R.  6  W..  Copper  River 
Meridian.  Alaska.  Notice  of  the  decision 
will  also  be  published  four  times  in  the 
Cordova  Times. 

DATES:  The  time  limits  for  filing  an 
appeal  are; 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  December 
21 .  2001  to  file  an  appeal. 

2  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4.  subpart  E.  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management.  Alaska  State  Office.  222 
West  Seventh  .Avenue  *13.  Anchorage. 
Alaska  99513-7599 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Sitbon  i^O"    -:";-.^226. 

.\uthority:  43  CFR  2650,7(d). 

Cliris  Sitbon. 

Land  La^  Examiner. 

IFR  Dor   01-29025  Filed  1 1-20-O1;  8:45  ami 

BILLING  CODE  4310-M-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-921-01-132a-EL-P:  NDM  90783] 

Notice  of  Competitive  Coal  Lease 
Offering  by  Sealed  Bid— NDM  90783 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  Office. 
SUMMARY:  Notice  i.s  hereby  given  that 
the  coal  resources  in  the  lands  described 
below,  in  Mercer  County  North  Dakota, 
will  be  offered  for  competitive  lease  by 
sealed  bid  This  offering  is  being  made 
as  a  result  of  an  application  filed  by  The 
Coteau  Properties  Company,  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (41  Stat.  437;  30  U.S.C.  181  et 
seq) 

The  lease  sale  will  be  held  at  11  a.m.. 
Tuesday.  December  11,  2001.  in  the 
Montana  State  Office  920  conference 
room,  at  tJie  Bureau  of  Land 
Management.  5001  Southgate  Drive, 
Billings.  Montana  59101.  Bids  for  the 
tract  will  be  in  the  form  of  sealed  bids. 
Sealed  bids  clearly  marked  "Sealed  Bid 
for  NDM  90783  Coal  Sale— Not  to  be 
opened  before  11  a.m.,  Tuesday. 
December  11,  2001".  must  be  submitted 
on  or  before  10  a.m.  December  11.  2001. 
to  the  cashier,  Bureau  of  Land 
Management.  Montana  State  Office. 
5001  Southgate  Drive,  Post  Office  Box 
36800,  Billings.  Montana  59107-6800. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement,  and  hearings  have  been 
completed  in  accordance  with  43  CFR 
3425  The  results  of  these  activities  were 
a  finding  of  no  significant 
environmental  impact. 

The  coal  resource  to  be  offered 
consists  of  all  recoverable  reser\'es  in 
the  following-described  lands: 

T.  146N.,R  88  W,  5th  P.M. 

Sec.  14:  SW>aSWV4 

Sec.  22:  NV^tN'/j,  SWV,NEV4.  SV2NWV« 
excluding  a  4  59-acre  tract  described  by 
metes  and  bounds  and  further  described 
as:  Beginning  at  a  point  on  the  west  line 
of  said  Section  22.  said  point  being 
250.00  feet  north  of  the  southwest  corner 
of  the  NW '4  of  Section  22;  thence  north 
along  said  west  line  of  Section  22.  500  00 
feet;  thence  east  at  right  angles  to  the  last 
described  line.  400.00  feet;  thence  south 
parallel  with  said  west  line.  500.00  feet: 
thence  west  at  right  angles.  400.00  feet 
to  the  point  of  beginning. 

SW"4  excluding  a  12.61-acre  tract 
described  by  metes  and  bounds  and 
further  described  as:  Beginning  at  the 
southwest  corner  of  the  SW  4  of  said 
Section  22.  500  00  feet;  thence  north  at 
right  angles  to  said  south  line,  500.00 
feet;  thence  northwesterly  to  a  point  on 


the  west  line  of  said  Section  22,  said 
point  being  1,700.00  feet  north  of  said 
southwest  corner;  thence  southerly  along 
said  west  line  to  the  point  of  beginning. 
NWV«SEV4 

Containing  502.80-acres.  Mercer  County. 
North  Dakota. 

The  tract  in  this  lease  offering 
contains  split  estate  lands.  Written 
consent  is  on  file  from  all  qualified 
surface  owners  as  defined  in  the 
regulations  at  43  CFR  3400.0-5. 
SUPPLEMENTARY  INFORMATION:  The  tract 
will  be  leased  to  the  qualified  bidder  of 
the  highest  cash  amount  provided  that 
the  high  bid  meets  the  fair  market  value 
of  the  coal  resource.  The  minimum  bid 
for  the  tract  is  $100  per  acre,  or  fraction 
thereof.  No  bid  that  is  less  than  $100  per 
acre,  or  fraction  thereof,  will  be 
considered  The  bids  should  be  sent  by 
certified  mail,  return  receipt  requested, 
or  be  hand-delivered.  The  cashier  will 
issue  a  receipt  for  each  hand-delivered 
bid.  Bids  received  after  10  a.m., 
Tuesday,  December  11,  2001,  will  not  be 
considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  value  will  be 
determined  by  the  authorized  officer 
after  the  sale 

If  identical  high  bids  are  received,  the 
tying  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a 
high  bid  is  received.  All  tie-breaking 
sealed-bids  must  be  submitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3  per  acre,  or  fraction 
thereof;  and  a  royalty  payable  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods 
and  8.0  percent  of  the  value  of  coal 
mined  by  underground  methods.  The 
value  of  the  coal  shall  be  determined  in 
accordance  with  30  CFR  206.250 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  included  in 
the  Detailed  Statement  of  Lease  Sale. 
Copies  of  the  statement  and  the 
proposed  coal  lease  are  available  at  the 
Montana  State  Office.  Casefile  NDM 
90783  is  also  available  for  public 
inspection  at  the  Montana  State  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Schaff.  Land  Law  Examiner,  or 
Rebecca  Good,  Coal  Coordinator,  at 
406-896-5060  or  406-896-5080, 
respectively. 

Dated:  October  31.  2001. 
Randy  D.  Heuscher, 

Chief.  Branch  of  Solid  Minerals. 

[FR  Doc.  01-29026  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Alcatraz  Island  Historic  Preservation 
and  Safety  Construction  Program, 
Final  Environmental  Impact  Statement, 
Golden  Gate  National  Recreation  Area, 
San  Francisco  County,  CA;  Notice  of 
Availability 

SUMMARY:  Pursuant  to  §  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  announces  the  availability 
of  the  Final  Environmental  Impact 
Statement  identifying  and  evaluating 
the  environmental  effects  of  the 
proposed  historic  preservation  and 
safety  construction  program  on  Alcatraz 
Island,  a  site  within  the  Golden  Gate 
National  Recreation  Area  (GGNRA). 
SUPPLEMENTARY  INFORMATION:  The  Final 
EIS  presents  and  analyzes  two  "action" 
alternatives,  the  Proposed  Action  and 
the  Reduced  Project  Alternative,  and  a 
"no-action"  alternative.  Based  on 
principles  of  "101(b)  of  the  National 
Environmental  Policy  Act,  the  Proposed 
Action  is  identified  as  the 
environmentally  preferred  alternative. 
The  Proposed  Action  is  a  construction 
program  designed  to  address  serious 
public  health  and  safety  threats  and 
stabilize  important  historic  structures 
that  contribute  to  the  Island's  National 
Historic  Landmark  Status.  The  Proposed 
Action  includes  ten  individual  repair 
projects  that  would  require,  in  total, 
approximately  5  years  to  complete.  The 
repairs  include  replacement  of  badly 
deteriorated  piles  supporting  the  dock, 
the  only  visitor  access  point  to  the 
Island,  seismic  retrofit  of  the  Cellhouse, 
and  repair/stabilization  of  other  historic 
structures,  some  dating  from  the  Civil 
War  era,  to  provide  for  public  safety  and 
historic  preservation.  The  projects 
would  be  implemented  in  two  phases, 
Phase  One  (dock  repair  and  Cellhouse 
seismic  retrofit)  and  a  Subsequent 
Phase.  Using  an  adaptive  management 
approach.  Phase  One  projects  would  be 
implemented  and  monitored,  and 
information  gained  through  this 
monitoring  will  be  used  to  refine  and 
improve  implementation  for  both 
ongoing  and  subsequent  projects 
considered  in  the  Final  EIS  to  minimize 
potential  impacts  to  wildlife.  The  use  of 
mitigation  measures  during  construction 
activity,  such  as  staging  and  lighting 
restrictions  and  habitat  restoration, 
would  reduce  potential  impacts  to 
biological  resources.  No  changes  in  land 
use  or  long-term  operation  of  the  Island 
would  occur  as  a  result  of  the  Proposed 
Action.  The  Proposed  Action  would  not 
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result  in  impairment  of  resources  on 
Alcatraz  Island. 

The  Reduced  Project  Alternative 
includes  many  of  the  safety  and  historic 
preservation  actions  identified  under 
the  Proposed  Action.  Implementation  of 
mitigation  measures  during  construction 
activity,  as  in  the  Proposed  Action, 
would  reduce  impacts  to  biological 
resources.  However,  the  repair  and 
stabilization  of  three  structures  (the 
Water  Tower,  New  Industries 
"Laundry  "  Building,  and  Quartermaster 
Building)  located  on  the  north  end  of 
the  Island  in  or  near  a  biologically 
sensitive  area  would  be  minimal.  Over 
the  long-term,  this  alternative  would 
allow  continued  access  to  the  Island  and 
would  meet  human  health  and  safety 
needs  in  areas  currently  open  to  the 
public.  However,  the  loss  of  three 
important  historic  structures  under  this 
alternative  would  have  an  indirect  effect 
on  the  interpretive  and  recreational 
values  provided  on  the  Island.  In 
addition,  the  three  structures  are 
contributing  features  of  the  Alcatraz 
Island  Historic  Landmark  District  and 
without  a  more  complete  rehabilitation 
these  structures  will  eventually  fail. 
Loss  of  these  cultural  resources  and 
others  in  the  same  area  would  cause  the 
loss  of  the  National  Historic  Landmark 
District  status,  which  would  be 
considered  impairment  of  the  cultural 
resource  values  on  Alcatraz  Island 

The  No  Action  Alternative  does  not 
include  any  of  the  proposed 
construction  or  repair  projects.  Under 
this  alternative  only  routine 
maintenance  or  other  current  repair 
projects  would  be  implemented  As  a 
result,  potential  construction  related 
impacts  to  biological  resources  would 
be  avoided.  This  alternative  would 
continue  the  neglect  of  the  Island's 
significant  cultural  resources  resulting 
in  deterioration  of  buildings  and 
structures  and  the  eventual  loss  of  the 
Alcatraz  Island  Historic  Landmark 
District  status.  Serious  public  health 
and  safety  threats  would  result  in 
closure  of  individual  buildings  or  areas. 
leading  to  the  closure  of  the  Island  to 
visitors  The  irreparable  damage  to  the 
historic  structures  associated  with  this 
alternative  and  the  eventual  closure  of 
the  Island  would  constitute  impairment 
of  the  cultural  resource  values  and 
recreational  use  values,  respectively,  on 
Alcatraz  Island. 

Public  Comment 

During  the  scoping  process  leading  to 
preparation  of  the  Draft  Environmental 
Impact  Statement  (DEIS),  the  National 
Park  Service  received  comments  from 
the  individuals,  groups,  and  agencies. 
MPS  staff  consulted  with  Native 


Americans  who  participated  in  the 
Indian  Occupation  of  Alcatraz  Island 
from  1969  through  1971  to  obtain 
information  about  the  cultural 
importance  of  the  Indian  Occupation 
Scoping  also  included  consultation  with 
regulatory  agencies,  including  the  State 
Office  of  Historic  Preser\'ation.  the 
United  States  Army  Corps  of  Engineers, 
and  the  National  Marine  Fisheries 
Service.  The  information  gathered  was 
reviewed  and  used  during  the 
preparation  cf  the  DEIS. 

The  DEIS  was  available  for  public 
review  fi-om  March  27.  2001  to  June  11. 
2001.  The  National  Park  Service  (NPS) 
received  9  letters  and  verbal  comments 
at  the  public  meetings.  Responses  were 
submitted  from  five  organizations,  two 
from  individuals,  and  two  public 
agencies  during  the  comment  period. 
Comments  include  wTitten  letters  and 
oral-testimony  given  during  two 
meetings  of  the  Advisory  Commission 
for  the  Golden  Gate  National  Recreation 
Area  and  Point  Reyes  National  Seashore 
on  March  27.  2001  and  April  24.  2001 
The  public  comments  received 
regarding  natural  resources  focused  on 
the  potential  impacts  to  nesting 
waterbirds  from  construction  activities 
particularly  those  associated  with  the 
New  Industries  "Laundry"  Building  and 
the  Water  Tower  and  the  potential  for 
phasing  these  projects.  Concerns  were 
also  raised  regarding  implementation  of 
the  adaptive  management  program  and 
the  future  of  public  input  into  the 
implementation  process.  Comments 
were  also  received  supporting  the 
Proposed  Action  noting  that  it  would 
have  a  beneficial  effect  on  cultural 
resources  by  providing  for  the 
stabilization  of  historic  structures  The 
Environmental  Protection  Agency  (EPA) 
supplied  comments  requesting  that 
additional  information  be  provided  in 
the  Final  EIS  on  the  removal  of 
hazardous  substances  encountered 
during  project  activities.  No  comments 
were  received  from  Native  American 
Tribes  or  the  United  States  Fish  and 
Wildlife  Ser\ice.  Responses  to  public 
comments  are  addressed  in  the  Final 
EIS. 

Additionally.  NPS  staff  consulted 
with  regulating  agencies  concerning  the 
rehabilitation  of  the  dock.  The  National 
Marine  Fisheries  Ser\'ice  concurred 
with  the  DEIS  determination  that  the 
proposed  project  along  with  mitigation 
measures  would  not  likely  adversely 
affect  listed  species  or  essential  fish 
habitat.  In  addition,  the  NPS  obtained 
authorization  from  the  U  S.  Army  Corps 
of  Engineers,  a  consistency 
determination  from  the  San  Francisco 
Bay  Conservation  and  Development 


Commission,  and  authorization  from  the 
Regional  Water  Quality  Control  Board. 

Copies 

Printed  copies  of  the  Final  EIS  are 
available  at  park  headquarters,  Golden 
Gate  National  Recreation  Area.  Building 
201.  Fort  Mason.  Stn  Francisco.  94123 
or  by  calling  (415)  561-4936  Public 
copies  of  the  FEIS  will  be  available  for 
review  as  well  as  at  libraries  in  the  nine- 
county  San  Francisco  Bay  Area.  The 
document  can  also  be  retrieved  via 
internet  at  http://\\-vi-w  nps  gov/goga/ 
admin/planning 

During  the  "no  action"  penod 
following  release  of  the  Final  EIS.  if  anv 
individuals  submit  comments  and 
request  that  their  name  or  and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identit>-  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses,  and.  anonymous  comments 
may  not  be  considered 

Decision 

A  Record  of  Decision  may  be 
approved  by  the  Regional  Director. 
Pacific  West  Region,  no  sooner  than  30 
days  after  publication  of  a  Notice  of 
Availability  of  this  Final  EIS  by  the 
Enviroimiental  Protection  .\gency  The 
official  responsible  for  the  final  decision 
is  the  Regional  Director.  Pacific  West 
Region;  subsequently  the  official 
responsible  for  implementation  will  be 
the  Superintendent,  Golden  Gate 
National  Recreation  Area. 

Dated  October  12  2001 
Patricia  L  Neubacher, 

Acting  Regional  Director.  Pacific  West  Region. 
(FR  Doc  01-29094  Filed  11-20-01,  8:45  am) 

BILUMG  COOC  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Assessment  for 
Proposed  Improvements  Within  Jones 
Point  Park  Under  the  Woodrow  Wilson 
Bridge  Project 

AGENCY:  National  Park  Service. 
ACTJON:  ,^vailabllity  of  the 
Environmental  Assessment  (EA)  for  the 
proposed  mitigation  to  Jones  Point  Park 
(JPP).  associated  with  the  Woodrow 
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Wilson  Bridge  project.  JPP  is  an 
approximately  60-acre  park  owned  by 
the  National  Park  Service  (NFS)  under 
the  |uri.sdi(;tion  of  the  George 
Washington  Memorial  Parkway  (GWMP) 
located  in  the  southeastern  corner  of  the 
City  of  Alexandria,  Virginia. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
NPS  policy,  the  NPS  announces  the 
availabilit\'  of  an  EA  for  the  proposed 
mitigation  to  [PP.  associated  with  the 
Woodrow  Wilson  Bridge  project  within 
the  GWMP.  The  EA  examines  several 
alternati\es  aimed  to  develop  a  long- 
range  plan  for  [PP.  identify  desired 
resource  conditions  and  visitor 
experiences,  consider  feasible 
alternatives  for  future  development  of 
IPP  and  pro\ide  educational  and 
recreational  opportunities  for  visitors 
while  protecting  park  resources.  The 
need  of  the  proposed  action  is  based  on 
the  lack  of  a  current  comprehensive 
management  plan  for  IPP  and  the  need 
for  mitigation  and  protection  of  park 
resources  and  recreational  opportunities 
for  visitors  in  conjunction  with  the 
Woodrow  Wilson  Bridge  Project.  The 
NPS  is  soliciting  comments  on  this  EA. 
These  comments  will  be  considered  in 
evaluating  it  and  making  decisions 
pursuant  to  the  National  Environmental 
Policy  Act. 

DATES:  The  EA  will  remain  a\'ailable  for 
public  comment  JO  days  from  the  date 
of  publication  in  the  Federal  Register. 
Written  comments  should  be  received 
no  later  than  this  date. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  vour  comments  bv  any 
one  of  several  methods.  You  mav  mail 
comments  to:  Ms.  Audrey  F.  Calhoun, 
Superintendent.  George  Washington 
Memorial  Parkway.  Turkev  Run  Park, 
McLean,  Virginia  22101.  You  may  hand 
deliver  comments  to  GWMP 
Headquarters,  Turkey  Run  Park. 
McLean.  Virginia.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
a\ailable  for  public  review  during 
regular  business  hours.  Individual 
resp(jndents  mav  request  that  we 
withhold  their  home  addresses  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law  If  vou  wish  us  to 
withhold  your  name  and/or  address. 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  wiM  not  consider  anonvmous 
comments  We  will  make  all 
submissions  from  organizations  or 


businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
The  EA  will  be  available  for  public 
inspection  at  several  libraries  in 
Alexandria,  Fairfax  and  Arlington, 
Virginia. 

SUPPLEMENTARY  INFORMATION:  This  EA 
for  IPP  is  tiered,  i.e.,  procedurally 
connected  to  the  large-scale  Woodrow 
Wilson  Bridge  Project  Environmental 
Impact  Statement  (EIS).  Specifically, 
this  EA  addresses  the  impacts  of 
improvements  to  IPP,  relative  to  a  1984 
Development  Concept  Plan,  as  well  as  a 
part  of  the  mitigation  measures  outlined 
in  the  2000  Record  of  Decision  and  1997 
Memorandum  of  Agreement  (MOA) 
required  for  the  Woodrow  Wilson 
Bridge  Project.  The  1997  MOA  was 
prepared  by  the  Federal  Highway 
Administration  in  consultation  with  the 
NPS,  the  Maryland  State  Historic 
Preservation  Office  (SHPO),  the  Virginia 
SHPO,  the  District  of  Columbia  SHPO, 
the  Advisory  Council  for  Historic 
Preservation,  and  representatives  of  a 
number  of  other  concurring  parties.  JPP 
contains  many  recreational  amenities 
such  as  soccer  fields,  natural  areas, 
fishing  piers,  historic  resources, 
pedestrian  trails,  and  bike  paths.  The 
park  is  traversed  by  the  Woodrow 
Wilson  Bridge,  which  is  currently  being 
considered  in  a  larger  EIS  for  safety 
improvements.  The  proposed 
improvements  to  IPP  are  divided  into 
several  areas  including  a  park  entrance 
area  along  South  Royal  Street;  a 
woodland  area  on  the  north  side  of  the 
park:  an  active  recreation  area  north  of 
the  Woodrow  Wilson  Bridge;  a 
waterfront  area  along  the  Potomac  River 
and  Hunting  Creek;  a  parking  and 
ancillary  active  recreation  area  under 
the  bridge;  and  a  passive/interpretive 
area  south  of  the  bridge.  All  interested 
individuals,  agencies,  and  organizations 
are  urged  to  provide  comments  on  the 
EA.  The  NPS,  in  making  a  final  decision 
regarding  this  matter,  will  consider  all 
comments  received  by  the  closing  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dan  Sealy  (703)  2H9-2531. 

Audrey  F,  Calhoun, 

Superintspdent.  George  Washington 

Memorial  Parkway. 

|FR  Doc.  01-29095  Filed  11-20-01:  8:45  amj 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Lake  Meredith  National  Recreation 
Area  and  Alibates  Flint  Quarries 
National  Monument,  Fritch,  TX 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  a  Plan 
of  Operations,  an  Environmental 
Assessment,  and  a  Statement  of 
Findings  for  a  30-day  public  review  at 
Lake  Meredith  National  Recreation  Area 
and  Alibates  Flint  Quarries  National 
Monument,  Potter  County,  Texas. 

SUMMARY:  The  National  Park  Senice 
(NPS),  in  accordance  with  section 
9,52(b)  of  Title  36  of  the  Code  of  Federal 
Regulations  and  Executive  Order  11988, 
Floodplain  Management,  has  received 
firom  Luxor  Oil  and  Gas,  Inc.  a  Plan  of 
Operations  and  an  Environmental 
Assessment  for  the  continued 
operations  of  two  natural  gas  wells  at 
Alibates  Flint  Quarries  National 
Monument  and  the  exploratory  drilling 
of  a  new  natural  gas  well  at  Lake 
Meredith  National  Recreation  Area, 
Additionally,  the  NPS  has  prepared  a 
Statement  of  Findings  for  the  siting  of 
the  new  exploratory  well  above  the  100- 
year  flood  event  and  below  the  500-vear 
flood  event  to  protect  cultural  resources, 
DATES:  The  Plan  of  Operations,  an 
Environmental  Assessment,  and  the 
Statement  of  Findings  are  available  for 
public  review  and  comment  for  a  period 
of  30-days  from  the  publication  date  of 
this  notice  in  the  Federal  Register. 
ADDRESSES:  The  Plan  nf  Operations,  an 
Environmental  Assessment,  and  the 
Statement  of  Findings  are  available  for 
public  review  and  comment  in  the 
Office  of  the  Superintendent,  Lake 
Meredith  National  Recreation  Area.  419 
E.  Broadway.  Fritch.  Texas.  Copies  are 
available,  for  a  duplication  fee,  from  the 
Superintendent,  Lake  Meredith  National 
Recreation  Area,  P.O.  Box  1460.  Fritch, 
TX  79306-1460, 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Eubank,  Environmental  Protection 
Specialist,  Lake  Meredith  National 
Recreation  Area  and  Alibates  Flint 
Quarries  National  Monument,  P.O.  Box 
1460,  Fritch,  TX  79036,  Telephone: 
806-865-3874. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  submit 
comments  by  mailing  them  to  the  post 
office  address  provided  above,  or  you 
may  hand-deliver  comments  to  the  park 
at  the  street  address  provided  above. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
responders,  available  for  public  review 
during  regular  business  hours. 
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Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  decision-making  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
decision-making  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated;  November  14.  2001. 
Jim  Rancier, 

Acting  Superintendent.  Lake  Meredith 
National  Recreation  Area  and  Alibates.  Flint 
Qu arries  Na tional  Mon  ument. 

[PR  Doc.  01-29090  Filed  11-20-01;  8:45  amj 

BILUNG  CODE  4310-rO-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Supplement  to  the  Environmental 
Impact  Statement  for  the  General 
Management  Plan,  Organ  Pipe  Cactus 
National  Monument 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Availability  of  final 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  re-analysis  of 
cumulative  impacts  on  the  Sonoran 
Pronghom,  Organ  Pipe  Cactus  National 
Monument,  Arizona. 

SUMMARY:  Pursuant  to  section  102  (2)  (c) 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service 
announces  the  availability  of  a  SEIS  for 
Cumulative  Impacts  on  the  Sonoran 
Pronghom,  Organ  Pipe  Cactus  National 
Monument,  Arizona. 
DATES:  The  SEIS  will  remain  available 
for  public  review  for  30  days  from  the 
publication  of  this  notice.  If  any  public 
meetings  are  held  concerning  the  SEIS, 
they  will  be  announced  at  a  later  date. 
COMMENTS:  If  you  wish  to  comment,  you 
may  submit  your  comments  by  any  one 
of  several  methods.  You  may  mail 
comments  to  Superintendent,  Organ 
Pipe  Cactus  National  Monument.  10 
Organ  Pipe  Drive,  Ajo,  AZ  85321.  Please 
also  include:  "Ref:  Supplemental  EIS  , 
Sonoran  Pronghom". 

You  may  also  comment  via  the 
Intemet  to  Laurie  Domler@nps.gov. 
Please  submit  Intemet  comments  as  an 


ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Ref;  Supplemental 
EIS,  Sonoran  Pronghom  '  Please 
include  your  name  and  return  address 
in  your  Intemet  message.  Finally,  you 
may  hand-deliver  comments  to  Organ 
Pipe  Cactus  National  Park, 
Headquarters.  10  Organ  Pipe  Drive,  Ajo 
AZ  85321.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/ or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety 

ADDRESSES:  Copies  of  the  SEIS  for  re- 
analysis  of  Cumulative  Impacts  on  the 
Sonoran  Pronghom  are  available  from 
the  Superintendent,  Organ  Pipe  Cactus 
National  Monument,  10  Organ  Pipe 
Drive.  Ajo,  AZ  85321   Public  reading 
copies  of  the  SEIS  will  be  available  for 
review  at  the  following  locations: 

Office  of  the  Superintendent,  Organ 
Pipe  Cactus  National  Monument.  10 
Organ  Pipe  Drive.  Ajo,  AZ  85321, 
Telephone:  (520)  387-7661. 

Planning  and  Environmental  Quality, 
Intermountain  Support  Office — Denver. 
National  Park  Service,  12795  W. 
Alameda  Pkwv  ,  Denver,  CO  80225- 
0287,  Telephone:  (303)  969-2036. 

Office  of  Public  Affairs,  National  Park 
Ser\'ice,  Department  of  Interior,  18th 
and  C  Streets  NW,  Washington  DC 
20240,  Telephone:  (202)  208-6843 

SUPPLEMENTARY  INFORMATION:  The  Organ 
Pipe  Cactus  National  Monument  FinaJ 
General  Management  Plan/Development 
Concept  Plans/Environmental  Impact 
Statement  was  approved  in  1997.  On 
Febmary  12,  2001.  The  United  States 
District  Court  for  the  District  of 
Columbia  (Civil  Action  No.  99-927) 
found  that  the  EIS  did  not  fully  comply 
with  the  National  Environmental  Policv 
Act  (NEPA)  of  1969  because  the 
cumulative  impacts  (re:  Sonoran 
pronghom)  of  all  agency  activities  were 
not  fullv  analvzed 


The  major  issue  to  be  addressed  in  the 
EIS  Supplement  is  the  Sonoran 
Pronghom.  The  pronghom.  one  of  five 
subspecies  of  pronghom.  has  evolved  in 
a  unique  desert  environment  and  has 
distinct  adaptations  to  this  environment 
that  distinguish  it  from  other 
subspecies.  In  1967.  the  US  Fish  and 
Wildlife  Service  (USFWS)  designated 
the  Sonoran  Pronghom  as  endangered. 
The  most  recent  estimates  indicate  that 
approximately  100  pronghom  exist  in 
the  United  States  today  The  only 
habitat  in  which  Sonoran  pronghom 
currendy  remain  in  the  United  States  is 
federally-owned  land  in  Southwest 
Arizona.  The  court  order  declared  that 
the  USFWS  issued  Biological  Opinions 
that  failed  to  address  the  impacts  of  the 
National  Park  Service  and  other 
surrounding  federal  agencies  current 
and  plarming  activities  on  the 
pronghom  in  an  'environmental 
baseline"  The  court  order  also  declared 
that  the  National  Park  Service  issued  an 
environmental  impact  statement  that 
failed  to  address  the  cumulative  impacts 
of  their  activities  on  the  pronghom, 
when  added  to  other  past,  present,  and 
reasonable  foreseeable  future  actions, 
regardless  of  what  agency  undertakes 
those  actions. 

Pursuant  to  the  court  order,  the 
National  Park  Service,  through  a 
supplement  to  the  GMP/EIS.  re-analyzes 
the  cumulative  impacts  of  actions  on  the 
Sonoran  Pronghom  that  were  not  fully 
considered  at  the  time  of  its  GMP. 
regardless  of  what  agency  undertakes 
those  actions.  Two  alternatives  that 
were  contained  in  the  Final  General 
Management  Plan/Development 
Concept  Plans  Environmental  Impact 
Statement  are  analyzed;  (A)  Existing 
Conditions/No  Action:  and  (B)  New 
Proposed  Action  In  order  to  present  the 
current  environmental  baseline  at  the 
park.  Alternative  (A)  Existing 
Conditions/No  Action  has  been  updated 
with  those  actions,  authorized  by  the 
plan,  that  have  either  occurred  since  its 
approval  or  are  curently  underway. 
Alternative  (B)  New  Proposed  Action, 
appears  exactly  as  it  did  in  the  approved 
plan. 

Under  Alternative  (B)  New  Proposed 
Action,  the  cumulative  impacts  of  all 
Federal  and  non-Federal  actions  are 
likely  to  result  in  a  continued. 
incremental  reduction  in  the  ability  of 
Sonoran  pronghom  to  maintain  a  viable 
population  in  the  United  States. 
Although  there  are  many  beneficial 
action  include  in  this  cumulative 
scenario,  they  are  outweighed  by 
adverse  impacts. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent.  Organ  Pipe  Cactus 
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National  Park  at  the  above  address  and 
telephone  number. 

Daled  October  25,  2001. 
R.  Everhart, 

Director.  Intermountam  Region.  Sational 

Park  Service 

|FR  Doc.  01-29169  Filed  11-16-01;  3;59  pm) 

BILLING  CODE  4310- 71M> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  lmf>act  Statement  for 
the  Special  Resource  Stiidy  on  the 
Lincoln  Highway  Between  New  York 
andCalifomla 

AGENCY:  National  Park  Service.  Interior 
SUMMARY:  Under  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  (NPS)  is 
preparing  an  environmental  impact 
statement  (EIS)  for  the  special  resource 
study  (SRS)  on  the  Lincoln  Highway 
(Highway)  between  New  York  and 
California.  The  purpose  of  the  study  is 
to  investigate  methods  to  preserve  the 
historical  significance  of  the  highway 
and  the  role  it  played  in  American 
popular  culture,  and  to  determine  the 
degree  and  kind  of  federal  actions  (if 
any)  necessary  to  achieve  such 
preservation.  The  study  is  being 
prepared  pursuant  to  Pub.  L.  106-563. 

To  facilitate  sound  planning  and 
environmental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  the  EIS.  and  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  invited. 

ADDRESSES:  Written  comments  and 
information  concerning  preparation  of 
the  SRS/EIS  or  issues  to  be  addressed  in 
the  SRS/EIS  should  be  sent  to  Ruth 
Heikkinen,  Project  Leader,  National 
Park  Service,  Midwest  Regional  Office, 
1709  Jackson  Street,  Omaha,  Nebraska 
68102,  ruth — heikinen@nps.gov. 
DATES:  Any  comments  on  the  scope  of 
issues  to  be  addressed  in  the  EIS  should 
be  received  no  later  than  February  15, 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Heikkinen  at  the  address  above  or 
at  telephone  402-221-7285  Direct 
requests  to  be  added  to  the  project 
mailing  list  to  the  same  address. 
SUPPLEMENTARY  INFORMATION:  The  SRS/ 
EIS  will  address  a  range  of  alternatives 
including  potential  roles  for  the  NTS  in 
preservation  and  interpretation  of 
resources  and  stories  related  to  the 


Lincoln  Highway.  In  summary,  the  SRS 
will  present  findings  on  five  topics: 

(1)  Determination  of  the  national 
significance  of  the  Lincoln  Highway  and 
associated  resources; 

(2)  Determination  of  the  suitability  of 
the  Highway  and  related  resources  to  be 
included  within  the  National  Park 
System  in  relation  to  other  sites  of  the 
same  theme; 

(3)  Determination  of  feasibility  for  the 
NPS  to  own,  manage,  or  participate  in 
the  conservation  and  interpretation  of 
resources  related  to  the  Highway; 

(4)  Determination  of  the  need  for  NPS 
management  of  any  resources; 

(5)  Identification  of  alternatives  for 
any  potential  role  for  the  NPS  in  the 
future. 

The  EIS  will  assess  the  impacts  of  the 
alternatives  for  NPS  participation.  The 
responsible  federal  official  is  Mr. 
William  Schenk,  Regional  Director. 
Midwest  Region.  National  Park  Service. 

Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public 
review  If  you  wish  for  us  to  withhold 
your  name  and/or  address,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment  We  will  honor  the 
request  to  the  extent  allowable  by  law. 
We  are  not  required  to  consider 
anonymous  comments  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated  October  24.  2001. 
William  W.  Schenk, 
Regional  Director. 
|FR  Dot    01-29093  Filed  11-20-01;  8:45  am] 

8ILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  27,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington,  DC  20240.  Written 


comments  should  be  submitted  by 
December  6,  2001, 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

MARYLAND 

Anne  Arundel  County 

Epiphany  Chapel  and  Church  House.  1419 
Odenton  Rd.,  Odenton,  01001336 

Montgomery  County 

Davis — Warner  House,  8114  Carroll  Ave., 
Takoma  Park.  01001335 

Wicomico  County 

Beaudlev,  3955  lesterville  Rd.,  Tyaskin, 
01001334 

[FR  Doc.  01-29091  Filed  11-20-01;  8:45  am] 

BILLiNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  3,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
December  6,  2001. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

FLORIDA 

Polk  County 

Pope  Avenue  Historic  District,  (Winter 
Haven.  Florida  MPS),  Roughlv  Avenue  A 
NW..  Pope  Avenue  NW..  6th  and  7th  Sts 
NW..  Winter  Haven.  01001337. 

St.  Lucie  County,  Fort  Pierce  City  Hail.  Old, 
.315  Avenue  A,  Fort  Pierce,  01001338. 

Sunrise  Theatre,  117  S.  2nd  St.,  Ft.  Pierce, 
01001339 

INDL\NA 

Allen  County 

McCoUoch — Weatherhogg  Double  House. 


334-336  E.  Berrv  St 
01001350. 


Fort  Wayne, 


De  Kalb  County 

Downtown  Butler  Historic  District,  Roughly 
100  &  200  Blks  of  South  Broadway,  Butler. 
01001347, 

Hamilton  County 

Noblesville  Milling  Company  Mill,  South  8th 
St,,  Noblesville.  01001346^ 
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lasper  County 

Fountain  Park  Chautauqua,  6244  W.  Cty  Rd. 
1600S.  Remington.  01001351. 

La  Porte  County 

Barker  House.  444  Barker  St..  Michigan  City, 

01001349 
First  Congregational  Church  of  Michigan 

City.  531  Washington  St..  Michigan  City. 

01001343. 
Garrettson— Baine — Bartholomew  House. 

2921  Franklin  St..  Michigan  City, 

01001340. 

Marion  County 

Cumberland  Historic  District,  Roughly 
bounded  by  Munsie,  Welland,  Heflin,  and 
Warehouse  Sts.,  Cumberland.  01001341. 

Spink  Arms  Hotel,  410  N.  Meridian  St., 
Indianapolis,  01001345. 

Shelby  County 

Porter  Pool  Bathhouse.  501  N.  Harrison  St., 
Shelbyvilie.  01001348. 

Steuben  County 

Pleasant  Lake  Depot.  1469  W.  Main  St., 
Pleasant  Lake,  01001344. 

Tippecanoe  County 

Varsity.  The.  101  .Andrew  Place,  West 
Lafayette,  01001342. 

NEW  HAMPSHIRE, 

Coos  County 

Wallace  Farm.  27  Wallace  Rd..  Columbia. 
01001353. 

Rockingham  County 

St.  Andrew's  By-The-Sea.  Church  Rd..  0.2  mi. 
SE  of  jet.  with  South  Rd.  and  Rte.  1  A.  Rye. 
01001352. 

OKLAHOM.^ 

Cleveland  County 

Bavinger.  Eugene.  House.  (Bruce  Goff 
Designed  Resources  in  Oklahoma  MPS). 
730  60th  Ave..  NE.,  Norman,  01001354. 

Oklahoma  County 

Pollock.  Donald.  House.  (Bruce  Goff 
Designed  Resources  in  Oklahoma  MPS) 
2400  NW  59th  St..  Oklahoma  City, 
01001356. 

Tulsa  County 

Dawson  School.  let.  of  East  Ute  Place  and  N. 

Kingston  PI..  Tulsa.  01001357. 
lones.  Robert  Lawton.  House,  1916  E.  47th 

St.,  Tulsa.  01001355. 

WEST  VIRGINIA 
Hancock  County 

Bakers  Bottom  Historic  District.  WV  2, 
Nowell.  01001358. 

An  Error  in  notification  has  been 
made.  The  listing  of  the  following 
resource  is  not  pending: 


NEW  JERSEY 
Bergen  County 

Bogert-Wilkens  Factory  Site  and  the  Sandy 
Beach  Swim  Club  Facility.  Address 
Restricfed.  Oakland  01001201. 

IFR  Doc  01-29092  Filed  11-20-01;  8:45  am] 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Anchorage  Museum 
of  History  and  Art,  Anchorage,  AK.  and 
in  the  Control  of  the  U.S.  Department 
of  the  Interior.  Fish  and  Wildltfe 
Service,  Region  7  Alaslu  Regional 
Office,  Anchorage,  AK 

agency:  National  Park  Service.  Interior. 
ACnON:  Notice 

Notice  is  hereby  given  in  accordance 

with  provisions  of  the  Native  .\merican 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  433  CFR  10.9.  of  the 
completion  of  an  inventor*-  of  human 
remains  and  associated  funerary-  objects 
in  the  possession  of  the  Anchorage 
Museum  of  History-  and  Art,  Anchorage. 
AK.  and  in  the  control  of  the  U.S. 
Department  of  the  Interior.  Fish  and 
Wildlife  Service.  Region  7  Alaska 
Regional  Office.  Anchorage.  AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service  s  administrative 
responsibilities  under  N.^GPRA.  43  CFR 
10.2(2).  The  determination  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary-  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Anchorage 
Museum  of  History  and  .^rt  and 
Aleutian/Prifilof  Islands  Association. 
Inc..  professional  staff  in  consultation 
with  representatives  of  the  Native 
Village  of  Niolski  (IRA)  and  Chaluka 
Corporation  for  the  native  village  of 
Nikolski.  Umnak  Island,  Alaska. 

In  1936  or  1938.  human  remains 
representing  one  individual  were 
collected  from  a  burial  cave  on  Kagamil 
Island.  AK.  in  what  was  then  the 
Aleutian  Islands  Refuge,  and  is  now  the 
.Aleutian  Islands  Unit  of  the  .Maska 
Maritime  National  Wildlife  Refuge,  by 
Alan  C.  May,  a  member  of  an  authorized 
Smithsonian  Institution  expedition  to 
the  Aleutian  and  Commander  Islands 


the  direction  of  Dr  Ales  Hrdicka. 
Expedition  members  often  made 
personal  collections  after  Dr  Hrdlicka 
selected  items  for  the  Smithsonian 
collections.  In  1983.  Mr.  May  donated 
the  collection  to  the  Anchorage  Museum 
of  History-  and  Art  The  human  remains 
and  associated  funerary  objects  from 
kagamil  Island  in  the  Anchorage 
Museum  of  History  and  .\rt  are 
associated  with  a  much  larger  collection 
of  human  remains  and  funerary  objects 
from  Kagamil  Island  saves  assembled  by 
Dr  Hrdlicka  during  the  1936  and  1938 
expeditions;  this  larger  collection  is  in 
the  control  of  the  National  Museum  of 
Natural  History.  Smithsonian 
Institution.  Washington.  DC  No  known 
individual  was  identified  The  126 
associated  funerary  objects  are  64 
basketry'  fragments  (some  include 
feathers).  2  birdskin  garments.  I  mukluk 
fragment.  1  bentwood  dish.  3  wooden 
bowls.  2  wooden  container  fragments.  9 
unidentified  wood  items  isome  include 
cordage,  sinew,  twine,  skin,  and  hair).  4 
stone  abraders.  1  miniature  yo-yo.  26 
rapes.  5  lines.  2  grass  bundles.  4  fur/ 
skin  strips  and  fur  fragments.  1  set  of 
bird  wings,  and  1  possible  baleen  item. 

There  are  no  radiocarbon  dates  for 
any  of  the  Kagmail  Island  cave 
collections  The  consensus  among 
anthropologists,  however,  is  that  the 
collections  date  to  the  Late  Prehistoric 
period,  possibly  no  earlier  than  500- 
1000  B.P.  The  .Meut  practice  of  rave 
burials  existed  into  the  Protohisforic 
period  in  the  .Meutian  Islands  but  was 
not  practiced  aher  circa  AD.  1760. 
During  the  Russian  and  .\merican 
periods,  explorers,  priest  and  (Others 
recorded  Aleut  knowledge  about  burial 
cave  practices  and  Aleut  beliefs  about 
burial  sites. 

The  present-day  Aleut  cultural 
affiliation  with  prehistoric  populations 
IS  evident  in  the  cultural  continuity  of 
artifact  assemblage  content  and  artifact 
form  throughout  the  Aleutian  region 
Since  the  earliest  occupation  8700  B  P. 
Biological  data  indicate  is  situ 
deselopment  of  Palco-.'Meuts  to  Neo- 
.\leuts  after  the  Aleut-Eskimo  Inguistic 
stock  divergence  some  9000  years  B.P. 
Glottochronological  e\-idence  indicates 
that  the  .\leut  language  diverged  from 
Eskimnid  languages  between  4000  and 
4600  B  P 

In  the  1790s.  the  Aleut  villages  of  the 
Islands  of  the  Four  Mountains,  which 
includes  Kagamil  Island,  and  Aleut 
villages  of  western  Umnak  Island  were 
at  war.  .\\  the  end  of  that  conflict,  the 
remaining  villagers  from  the  Islands  of 
the  Four  Mountains  were  moved  by  the 
Russian  skipper  Sarychev  to  villages  in 
western  Umnak  Island.  During  the  19th 
century  those  villages  consolidated  into 
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one  village,  which  is  the  present-day 
Nikolski. 

Based  on  the  above-mentioned 
information,  officials  of  the  U.S.  Fish 
and  Wildlife  Service  have  determined 
that,  pursuant  to  433  CFR  10.2(d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestr\'.  Officials  of 
the  US.  Fish  and  Wildlife  Service  also 
have  determined  that,  pusaunt  to  43 
CFR  10.2(d)(2),  the  126  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  Lastly,  officials  of  the  U.S. 
Fish  and  Wildlife  Service  have 
determined  that,  pursuant  to  43  CFR 
10.2(e),  there  is  a  relationship  of  shared 
group  identify  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Native  Village  of 
Nikolski  (IRA)  and  Chaluka 
Corporation. 

Tnis  notice  has  been  sent  to  officials 
of  the  Aleutian/Priblof  Islands 
Association,  Inc.,  Native  Village  of 
Nikolski  (IRA),  and  Chaluka 
Corporation.  Repriation  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Debra  Corbett,  U.S.  Fish 
and  Wildlife  Service.  1011  East  Tudor 
Road.  Anchorage,  AK  99503.  telephone 
(907)  786-3399.  before  December  21. 
2001   Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Native  Village  of  Nikolski  (IRA) 
and  Chaluka  Corporation  may  begin 
after  that  date  if  no  additional  claimants 
come  forward 

Dated   October  15,  2001 
|ohn  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

|FR  DoL  01-29097  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  431(V-70-M 


DEPARTMEFTT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  Annerican  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Robert  S.  Peabody 
Museum  of  Archaeology,  Andover,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 


completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Robert  S. 
Peabody  Museum  of  Archaeology, 
Andover,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Ser\'ice's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Robert  S. 
Peabody  Museum  of  Archaeology 
professional  staff  in  consultation  with 
representatives  of  the  Aroostook  Band  of 
Micmac  Indians  of  Maine,  Houlton 
Band  of  Maliseet  Indians  of  Maine, 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Tribe  of  Maine. 

In  1956,  human  remains  representing 
one  individual  were  recovered  from  the 
Pond  Island  site  in  Deer  Isle,  Hancock 
County,  ME,  by  Douglas  Byers  under  the 
auspices  of  the  Robert  S  Peabody 
Museum  of  Archaeology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  eire  present. 

The  Pond  Island  site  was  occupied 
2150-950  B.P./150  B.C.-A.D.  1050 
(Middle  Ceramic  period)  based  on 
ceramic  assemblages  from  the  site. 
Cultural  continuity  is  evident  in  Maine 
from  the  Middle  Ceramic  period 
through  the  Late  Ceramic  period  based 
on  ceramic  assemblages,  and  maritime 
technologies  and  settlement  patterns. 

In  1913,  human  remains  representing 
one  individual  were  recovered  from  the 
Boynton's  Shellheap  in  Lamoine, 
Hancock  County,  ME,  by  Warren  K. 
Moorehead  and  Charles  Peabody  under 
the  auspices  of  the  Robert  S.  Peabody 
Museum  of  Archaeology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  Boynton  Shellheap  site  was 
occupied  from  the  Middle  to  the  Late 
Ceramic  periods  (2150-500  B.P./150 
B.C.-A.D  1500)  based  on  artifact 
assemblages  recovered  from  the  site. 
Cultural  continuity  is  evident  in  Maine 
from  the  Middle  Ceramic  period 
through  the  Late  Ceramic  period  based 
on  ceramic  assemblages,  and  maritime 
technologies  and  settlement  patterns. 

In  1912,  human  remains  representing 
five  individual  were  recovered  from  the 
Mason's  Cemeterv'  site  in  Orland, 
Hancock  County,  ME,  by  Frances 
Manning  and  Warren  Moorehead  under 
the  auspices  of  the  Robert  S.  Peabody 
Museum  of  Archaeology.  No  known 


individuals  were  identified.  The  20 
associated  funeran,'  objects  are  2 
perforated  ground  stone  cylinders;  1 
large  chipped  stone  biface;  1  polishing 
stone;  1  possible  mini  celt;  1  rock:  1  lot 
of  burned  earth;  1  lot  of  organics  and 
copper  fragments;  1  lot  of  soil  and 
charcoal  matrix;  1  lot  of  soil,  charcoal, 
organics,  and  ochre  matrix;  1  lot  of 
charcoal,  organics,  and  copper  beads;  6 
lots  of  charcoal,  organics,  and  copper 
fragments;  and  2  lots  of  charcoal. The 
Mason's  Cemetery  site  has  been  dated  to 
the  later  part  of  the  Early  Ceramic 
period  (3150-2150  B.P./115O-150  B.C.) 
based  on  artifact  assemblages  from  the 
site  and  radiocarbon  dating.  Though 
there  are  some  discontinuities  between 
the  Early  Ceramic  and  the  Middle 
Ceramic  periods  in  Maine,  it  seems  that 
the  continuities  in  the  jircheological 
record  between  these  periods  are 
stronger  than  not.  Although  burial 
treatment  and  exchange  relations  do 
differ  from  later  periods,  maritime 
technologies,  settlement  patterns  and 
seasonal  occupations  are  more 
continuous  than  not  from  the  Early  to 
Late  Ceramic  periods.  In  addition, 
ceramic  technology  and  morphology 
indicate  gradueil  change  rather  than 
population  replacement. 

Based  on  the  above-mentioned 
information,  officials  of  Robert  S. 
Peabody  Museum  of  Archaeology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(l],  the  human  remains  listed 
above  represent  the  physical  remains  of 
seven  individuals  of  Native  American 
ancestry.  Officials  of  the  Robert  S. 
Peabody  Musetun  of  Archaeology  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  20  objects  fisted 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  Robert  S. 
Peabody  Museum  of  Archaeology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Aroostook  Band  of 
Micmac  Indians  of  Maine,  Houlton 
Band  of  Maliseet  Indians  of  Maine, 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Tribe  of  Maine. 

This  notice  has  been  sent  to  officials 
of  the  Aroostook  Band  of  Micmac 
Indians  of  Maine,  Houlton  Band  of 
Maliseet  Indians  of  Maine, 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Tribe  of  Maine. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
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contact  Malinda  Blustain.  Acting 
Director  or  Leah  Rosenmeier,  Director  of 
External  Programs,  Robert  S  Peabody 
Museum  of  Archaeology,  Phillips 
Academy.  Andover,  MA  01810. 
telephone  (978)  749-4490  before 
December  21  2001.  Repatriation  of  the 
human  remains  and  associated  funerar\' 
objects  to  the  Aroostook  Band  of 
Micmac  Indians  of  Maine,  Houlton 
Band  of  Maliseet  Indians  of  Mciine, 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Tribe  of  Maine  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  October  15.  2001. 
fohn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships 
[PR  Doc,  01-29096  Filed  11-20-01;  8:45  am] 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

California  Bay-Oelta  Public  Advisory 
Committee  Public  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act, 
California  Bay-Delta  Public  Advisory 
Committee  will  meet  on  December  5, 
2001.  The  agenda  for  the  Committee 
meeting  will  include  discussions  about 
the  implementation  of  the  CALFED  Bay- 
Delta  Program  with  State  and  Federal 
agency  representatives  and  the 
Executive  Director  of  the  Program  and 
set  up  Committee  operations 
DATES:  The  meeting  will  be  held 
Wednesday.  December  5.  2001,  from 
9:00  a.m.  to  4:00  p.m.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  Pauline  Nevins 
at  (916)  657-2666  or  TDD  (800)  735- 
2929  at  least  1  week  prior  to  the 
meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Library-  Galleria  located  at  828  I 
Street,  Sacramento,  CA, 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  CALFED  Bay-Delta 
Program,  at' (916)  654-4214.  Nan  Yoder 
or  Diane  Buzzard,  U.S.  Bureau  of 
Reclamation,  at  (916)  978-5022. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  to  provide 
assistance  and  recommendations  to 
Secretary  of  the  Interior  Gale  Norton 
and  California  Gray  Davis  on 
implementation  of  the  CALFED  Bay- 
Delta  Program.  The  Committee  will 


advise  on  aimual  priorities,  integration 
of  the  eleven  Program  elements,  and 
overall  balancing  of  the  four  Program 
objectives  of  ecosystem  restoration, 
water  quality,  levee  system  integrity, 
and  water  supply  reliability  The 
Program  is  a  consortium  of  23  State  and 
Federal  agencies  with  the  mission  to 
develop  and  implement  a  long-term 
comprehensive  plan  that  will  restore 
ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
San  Francisco/ Sacramento  amd  San 
loaquin  Bay  Delta. 

Committee  and  meeting  materials  will 
be  available  on  the  CALFED  Bay-Delta 
web  site:  httpJ/calfed/ca/gov  dJid  at  the 
meeting.  This  meeting  is  open  to  the 
public.  Oral  comments  will  be  accepted 
from  members  of  the  public  at  the 
meeting  and  will  be  limited  to  5 
minutes 

Authority:  The  Committee  was  established 
pursuant  to  the  Department  of  the  Interior's 
authority  to  implement  the  Fish  and  Wildhfe 
Coordination  Act,  16  U.S  C.  §661  et.  seq..  the 
Endangered  Species  Act.  16  U  S.C  §1531  et 
seq.  and  the  Reclamation  Act  of  1902.  43 
U.SC.  §371  et  seq    and  the  acts  amendatory 
thereof  or  supplementary  thereto,  all 
collectively  referred  to  as  the  Federal 
Reclamation  laws,  and  in  particular,  the 
Central  Valley  Project  Implementation  Act, 
Title  34  of  Pub,  L,  102-575, 

Dated:  November  16,  2001. 
Kirk  C.  Rodgers, 

Acting  Regional  Director.  Mid-Pacific  Region 
IFR  Doc  01-29205  Filed  11-20-01;  8:45  ami 

BILLIMG  CODE  4310-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

Notice  of  Commission  Decision  To 
Waive  Requirements  In  Its  Rules 
Regarding  the  Number  of  Copies  of 
Complaints,  Motions  for  Temporary 
Relief,  Requests  or  Petitions  for 
Ancillary  Proceedings,  and  Exhibits 
Filed  in  Proceedings  Under  Section 
337  of  the  Tariff  Act  of  1930 

agency:  U.S.  International  Trade 

Commission 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  waive 
the  requirements  set  forth  in  its  rules 
regarding  the  number  of  copies  of 
complaints,  motions  for  temporary- 
relief,  and  requests  or  petitions  for 
ancillary  proceedings  that  must  be  filed 
with  the  Commission  in  a  section  337 
investigation,  and  to  require  that  twelve 
(12),  rather  than  fourteen  (14),  copies  of 
those  submissions  be  filed.  In  addition, 


the  Commission  has  waived  the 
requirements  in  its  rules  regarding  the 
number  of  sets  of  exhibits  associated 
with  the  foregoing  pleadings  that  must 
be  filed  in  a  section  337  investigation, 
and  ft)  require  that  six  (6).  rather  than 
fourteen  (14),  copies  of  those  sets  of 
exhibits  be  filed  with  the  Commission. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Irene  H  Chen.  Esq  ,  Office  of  the 
General  Counsel.  US  International 
Trade  Commission.  500  E  Street.  SW,, 
Washington.  DC  20436.  telephone  (202) 
205-3112,  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810,  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://ww\^^.usitc  gov).  The  public 
record  for  section  337  investigations 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://docketsusitcgov/eol/ public. 
SUPPt£MENTARY  INFORMATION:  The 
Commission  made  this  determination 
after  adopting  the  recommendations  of  a 

"Section  337  Paperwork  Reduction 
Working  Group  "  (hereinafter  called  the 

'Paperwork  Reduction  Group  ")  which 
was  established  by  the  Commission  at 
the  request  of  the  Chairman  to  identify 
documents  filed  by  parties  in 
investigations  conducted  pursuant  to 
SecUon  337  of  the  Tariff  Act  of  1930.  19 
U.S.C,  1337.  that  do  not  need  to  be 
circulated  among  members  of  the 
Conunission  and  to  propose  changes 
necessary  to  carry  out  those 
recommendations  The  Paperwork 
Reduction  Group  recommended  to  the 
Commission  that  the  number  of  copies 
of  complaints,  motions  for  temporary 
relief,  and  requests  or  petitions  for 
ancillary  relief  (hereinafter  collectively 
called  "complaints  ■)  required  to  be  filed 
with  the  Commission  should  be  reduced 
from  14  copies  to  12  copies  because  two 
of  the  14  copies  now  being  filed  are  not 
needed  by  the  Commission  The 
Conunission  also  adopted  the 
recommendation  of  the  Paperwork 
Reduction  Group  that  the  sets  of 
exhibits  attached  to  complaints  no 
longer  need  to  be  circulated  among  the 
Commissioners  in  paper  form  The 
Commission  recognized  that  all  of  the 
corresponding  exhibits  filed  with 
complaints  are  readily  available  to 
Commissioners  on  EDIS  in  electronic 
format 

Consequently,  the  Commission 
determined  to  waive  the  requirements 
set  forth  in  sections  210, 4(f)(2)  and 
210, 8(a)  of  the  Commission  s  rules  of 
practice  and  procedure  (19  CYR 
210.4(f)(2)  and  19  CFR  210.8(a))  that  14 
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copies  of  confidential  and 
nonconfidential  complaints,  motions  for 
temporary  relief,  requests  or  petitions 
for  ancillary  relief,  and  sets  of  exhibits 
must  be  filed  with  the  Commission  in 
section  :}37  investigations  pending 
before  the  Commission.  Instead,  the 
Commission  will  now  accept  for  filing 
12  copies  of  confidential  and 
nonconfidential  versions  of  complaints, 
motions  for  temporary  relief,  and 
requests  or  petitions  for  ancillary  relief 
filed  by  a  party  in  a  section  337 
investigation.  In  addition,  the 
Commission  will  now  accept  for  filing 
six  copies  of  the  sets  of  exhibits  that  are 
filed  with  confidential  and 
nonconfidential  versions  of  complaints, 
motions  for  temporary  relief,  and 
requests  for  ancillary  proceedings  by  a 
party  in  section  337  investigations.  The 
foregoing  waiver  does  not  alter  the 
provision  in  section  210.8  of  the  rules 
requiring  the  filing  of  additional  copies 
for  each  party  and  foreign  country 
named  in  complaints  or  supplemental 
complaints  filed  with  the  Commission. 

The  authority  for  this  waiver  is 
contained  in  section  201.4(b)  of  the 
Commissions  rules  of  practice  and 
procedure  (19  CFR  201.4(b)). 

Issued;  November  16,  2001. 

K\  order  of  ihe  (;ommis.sion. 
Donna  R.  Koehnke, 
Secretary. 

(FR  nnr   01-29144  Filed  11-20-01;  8:45  ami 
BILUNG  COM  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-432] 

Certain  Semiconductor  Chips  With 
Minimized  Chip  Package  Size  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  To  Affirm  ALJ 
Order  No.  33  and  Not  To  Review  a  Final 
initial  Determination  Finding  a 
Violation  of  Section  337;  Schedule  for 
Written  Submissions  on  Remedy,  the 
Public  Interest,  and  Bonding 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  affirm 
AL)  Order  No.  33  issued  by  the 
presiding  administrative  law  judge  (ALJ) 
on  June  1,  2001,  and  determined  not  to 
review  the  final  initial  determination 
(ID)  issued  bv  the  ALJ  on  September  25, 
2001.  finding  a  violation  of  section  337 
of  the  Tariff  Act  of  1930,  19  U.S.C.  1337. 
in  the  above-captioned  investigation. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Diehl,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3095.  General  information  concerning 
the  Cominission  may  also  be  obtained 
by  accessing  its  Internet  server  [http:// 
wv^'w. usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

Copies  of  the  public  version  of  ALJ 
Order  No.  33,  the  ID,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m  )  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  On  May  3, 

2000,  the  Commission  instituted  this 
investigation  of  allegations  of  unfair  acts 
in  violation  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  and  sale 
of  certain  semiconductor  chips  with 
minimized  chip  package  size  or 
products  containing  same.  65  FR  25758 
(May  3,  2000).  The  complaint  alleged 
that  three  respondents  had  infringed  at 
least  claims  6  and  22  of  U.S.  Letters 
Patent  5,679,977  (the  '977  patent)  and 
claims  1,  3,  and  11  of  U.S.  Letters  Patent 
5,852,326  (the  '326  patent)  held  by 
complainant  Tessera,  Inc.  of  San  Jose, 
California.  The  notice  of  investigation 
named  the  following  respondents:  Texas 
Instruments  of  Dallas.  Texas  ("TI"); 
Sharp  Corporation  of  Osaka,  Japan;  and 
Sharp  Electronics  Corporation  of 
Mahwah,  New  Jersey  (collectively, 
"Sharp").  On  March  2,  2001,  the 
Commission  determined  not  to  review 
an  ID  granting  Tessera's  motion  to 
withdraw  the  complaint  allegations  as 
to  TI,  and  to  terminate  the  investigation 
as  to  TI.  An  evidentiary  hearing 
commenced  April  5,  2001  and 
concluded  on  April  19.  2001. 

On  April  13.  2001.  Sharp  filed  a 
motion  w  ith  the  ALJ  to  reopen  the 
hearing  record  to  include  newly- 
discovered  evidence.  Sharp 
subsequently  filed  several  supplements 
to  its  motion.  Tessera  and  the 
Commission  investigative  attorney  (lA) 
filed  responses,  and  Sharp  filed  a  reply 
On  June  1,  2001,  the  Al  |  issued  Order 
No  33,  denying  Sharp's  motion  to 
reopen. 

On  September  25,  2001,  the  presiding 
ALJ  issued  his  final  ID,  finding  a 
violation  of  section  337.  On  October  9, 

2001,  Sharp  appealed  Order  No.  33  and 
petitioned  for  review  of  the  ID.  The  lA 
did  not  file  a  petition  for  review.  On 


October  16,  2001,  complainant  and  the 
LA  filed  responses  opposing  Sharp's 
petition  for  review  and  its  appeal  of 
Order  No.  33. 

Having  reviewed  the  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
has  determined  to  affirm  Order  No.  33 
and  not  to  review  the  ID  in  its  entirety. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entr\'  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  Sharp  being  required  to  cease 
and  desist  from  engaging  in  unfair  acts 
in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entr\'  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background  information,  see  the 
Commission  Opinion,  Certain  Devices 
for  Connecting  Computers  via 
Telephone  Lines.  Inv.  No.  337-TA-360, 
USrrC  Publication  2843  (Dec.  1994). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  and  any 
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other  interested  parties  are  encouraged 
to  file  written  submissions  on  remedy, 
the  public  interest,  and  bonding.  Such 
submissions  should  address  the  October 
1,  2001  recommended  determination  bv 
the  ALJ  on  remedy  and  bonding. 
Complainant  and  the  LA  are  also 
requested  to  submit  proposed  remedial 
orders  for  the  Commissions 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  November  27,  2001.  Reply 
submissions  must  be  filed  no  later  than 
the  close  of  business  on  December  4, 
2001   No  further  submissions  will  be 
permitted  unless  otherwise  ordered  by 
the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Conrmiission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  19  use.  1337,  and  sections 

210.42,  210.43,  210.45.  210  46,  and 
210.50  of  the  Commission's  rules  of 
practice  and  procedure.  19  CFR  210.42. 

210.43,  210.45,  210.46,  and  210.50. 

Issued:  November  15,  2001. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc  01-29057  Filed  11-20-01:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0126(2002)] 

Acryionttrlle  Standard  (29  CFR 
1910.1045);  Extension  of  the  Office  of 
Management  and  Budget's  (0MB) 
Approval  of  the  Information-Collection 
(Paperwork)  Requirements 

AGENCY:  Occupation  Safety  and  Health 
Administration  (OSHA).  Labor. 


ACTION:  Request  for  comment. 


SUMMARY:  OSHA  solicits  comments 
concerning  its  request  to  increase  the 
existing  burden-hour  estimates  for,  and 
to  extend  OMB  approval  of.  the 
collection-of-information  requirements 
of  the  Acrylonitrile  Standard  (29  CFR 
1910.1045').'  This  standard  protects 
employees  from  the  adverse  health 
effects  that  may  result  from 
occupational  exposure  to  acrvlonitrile, 
including  cancer,  skin  irritation,  and 
dermatitis. 

DATES:  Submit  written  comments  on  or 
before  January  22,  2002 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No  ICR- 
1218-0126(2002).  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue.  NW  , 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648 
FOR  FURTHER  INFORMATKW  CONTACT: 
Todd  Owen.  Directorate  of  Policy, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3641.  200  Constitution  Avenue,  N\V.. 
Washington,  DC  20210;  telephone  (202) 
*93-2444.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  the  Acrylonitrile 
Standard  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Todd  Owen  at 
(202)  693-2444.  For  electronic  copies  of 
the  ICR,  contact  OSHA  on  the  Internet 
at  http://wwv^-.osha.gov/comp- 
links.html,  and  select  "Information 
Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i  e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  use.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal.  colle<:tion 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 


'  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  this  standard,  the 
.Agency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-hour 
estimate  Under  this  notice  OSHA  is  not  proposing 
to  revise  these  paperwork  requirement  in  any 
substantive  manner,  only  to  decrease  the  burden 
hours  imposed  by  the  existing  paperwork 
requirements 


collection  burden  is  correct  The 
Occupational  Safety  and  Health  Act  of 
the  1970  (the  "Act")  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act.  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents  (29 
US.C.  657) 

The  information-collection 
requirements  specified  in  the 
Acrvlonitrile  Standard  (§  1910  1045;  the 
"Standard  ")  protect  employees  from  the 
adverse  health  effects  that  may  result 
from  occupational  exposure  lo 
acrylonitrile.  including  cancer,  skin 
irritation,  and  determatitis  The  major 
information-collection  provisions  of  the 
Standard  require  employers  to  establish 
a  regulated  area,  to  report  an  emergencv 
(and  any  available  facts  related  to  the 
emergency)  to  the  nearest  OSHA  Area 
Office  within  72  hours  of  its  occurrence, 
and  to  perform  exposure  monitonng. 
exposure  monitonng  includes  initial 
monitoring  to  determine  the  extent  of 
employee  exposure  to  acrylonitrile, 
periodic  [t.e  .  at  least  quarterlv) 
monitoring  if  employees'  acrvlonitnle 
exposures  equal  or  exceed  the  action 
level  (AL).  and  additional  monitoring  if 
any  change  occurs  in  production, 
processes,  controls,  or  personnel 
Employers  must  also  notify  each 
employee,  in  writing,  of  their  exposure- 
monitoring  results  within  five  working 
days  after  receiving  these  results, 
establish  a  written  compliance  program, 
institute  a  respiratory -protection 
program  in  accordance  with  29  CFR 
1910.134  (OSHA's  Respiraton,- 
Protection  Standard),  develop  and 
implement  a  written  emergency  plan  for 
each  workplace  in  which  liquid 
acr}'lonitrile  is  present,  and  inform 
laundn,  personnel  who  cle^n  or  launder 
protective  clothing  of  the  potentially 
harmful  effects  of  acr\lonitrile. 

Other  paperwork  requirements  of  the 
Standard  specifi.'  that  employers  must 
provide  employees  with  medical 
examinations,  including  initial 
examinations  for  new  employees  prior 
to  their  job  assignments,  periodic  [i.e  .  at 
least  annually)  medical  examinations  if 
employees'  acr\'lonitrile  exposures  are 
at  or  above  the  Al.  and  employment- 
termination  examinations  to  employees 
covered  by  the  medical-surveillance 
program  .\s  part  of  the  medical- 
surveillance  program,  employers  must 
provide  specific  written  information  to 
the  examining  physicians,  and  obtain 
from  these  physu  lans  a  written  opinion 
regarding  the  employees'  medical 
results  and  exposure  limitations. 

Additional  provisions  of  the  Standard 
require  employers  to  train  the  following 
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employees  prior  to  their  initial 
assignments,  and  at  least  annually 
thereafter:  Empiovees  expose  to 
acrylonitrile  above  the  AL,  those  having 
exposures  maintained  below  the  AL  by 
engineering  controls  and  work  practices, 
and  those  who  have  potential  skin  or 
eye  contact  with  acrylonitrile.  In 
addition,  emplovers  must  post  a 
warning  sign  in  each  work  area  that  has 
an  acrylonitrile  concentration  above  the 
permissible  exposure  limit,  and  affix  a 
label  to  containers  of  liquid  acrylonitrile 
and  acr\  lonitrile-based  materials. 

The  Standard  also  requires  employers 
to  maintam  records  of  objective  data 
that  exempt  them  from  most  of  the 
Standard's  paperwork  requirements, 
establish  and  maintain  exposure- 
monitoring  and  medical-surveillance 
records  for  each  emplovee  who  is 
subject  to  these  respective  requirements, 
make  any  rec:ord  required  by  the 
Standard  available  to  OSHA  compliance 
officers  and  the  Natiimal  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  examination  and  copying, 
and  provide  exposure-monitoring  and 
medical-surveillance  records  to 
employees  and  their  designated 
representatives  on  request.  Finally, 
t-mplovers  who  cease  to  do  business 
without  a  successor  employer  to  receive 
and  retain  records  for  the  required 
periods,  and  employers  who  plan  to 
■dispose  of  records  at  the  end  of  the 
required  retention  periods,  must  transfer 
these  records  to  NIOSH. 

Employees  and  their  designated 
representatives  use  exposure-monitoring 
and  medical-surveillance  records  to 
assess  employee  medical  status  over  the 
course  of  employment,  to  evaluate  the 
effectiveness  of  an  employer's  exposure- 
reduction  program,  and  for  other 
reasons.  In  addition,  the  required 
records  may  result  in  both  direct  and 
indirect  improvements  in  the  detection. 
treatment,  and  prevention  of 
occupational  exposure  to  acn'lonitrile. 
OSHA  i:ompliance  officers  use  these 
records  to  assess  employer  compliance 
with  the  major  requirements  of  the 
Standard,  while  NIOSH  may  compile 
these  records  for  research  purposes.  In 
addition,  with  NIOSH  serving  as  a 
repository  for  exposure-monitoring  and 
medical -surveillance  records, 
empiovees  have  continuous  access  to 
their  records  if  needed  for  health  or 
other  reas(ms. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whf'thor  the  (iroposed  information- 
c:')llection  requirements  are  necessary 
for  the  proper  performance  of  the 


Agency's  functions,  including  whether 
the  information  is  useful: 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

III.  Proposed  Actions 

OSHA  is  proposing  to  increase  the 
existing  burden-hour  estimate  for.  and 
to  extend  0MB  approval  of.  the 
collection-of-information  requirements 
specified  in  the  Standard.  In  this  regard, 
the  agency  is  proposing  to  increase  the 
total  burden-hour  estimate  from  4.428 
hours  to  4,433  hours,  an  increase  of  five 
hours.  Additional  burden  hours  for 
employoe  training  accounted  for  much 
of  the  net  increase  in  estimated  burden 
hours.  In  addition,  capital  costs  rose 
from  S197.314  to  S222.765  because  of  an 
increase  in  the  cost  of  medical 
examinations.  OSHA  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summarj-  in  its  request  to  OMB  to 
extend  the  approval  of  this  information- 
collection  requirements. 

T\j}e  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Acrylonitrile  (29  CFR 
1910.1045).' 

OMB  h'umber:  1218-0126. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  23. 

Frequency  of  Recordkeeping: 
Occasionally. 

/4v'era^p  Time  per  Response:  Varies 
from  five  minutes  to  maintain  employee 
exposure-monitoring  and  medical 
records  to  one  and  one-half  hours  for  an 
employee  to  receive  a  medical 
examination. 

Estimated  Total  Burden  Hours:  4,433. 

Estimated  Cost  (Operation  and 
Maintenance):  $222,765. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary' 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 


Signed  at  Washington,  DC,  on  November 
15.2001. 

fohn  L.  Henshaw. 

Asaislant  Secrptan  of  Labor. 

[FR  Doc.  01-29138  Filed  11-20-01;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-150)] 

National  Environmental  Policy  Act; 
NASA  Ames  Development  Plan 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  availability  of  the 

Draft  Environmental  Impact  Statement 

(DEIS)  for  the  NASA  Ames 

Development  Plan  and  notice  of 

meeting. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended'{42  U.S.C.  4321  et 
seq.).  the  Council  on  Environmental 
Quality  Regidations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508).  and  the  National 
Aeronautics  and  Space  Administration 
(NASA)  policy  and  procedures  (14  CFR 
part  1216  subpart  1216.3).  NASA  has 
prepared,  and  is  requesting  comment 
on.  a  DEIS  for  the  proposed  NASA 
Ames  Development  Plan  (NADP).  In  the 
NADP.  NASA  is  proposing  to  develop  a 
world-class,  shared-use  education, 
research  and  development  campus  at 
Ames  Research  Center  (ARC)  Santa 
Clara  County.  California.  The  proposed 
shared  use  campus,  which  would 
include  the  proposed  NASA  Research 
Park  (NRP).  will  be  focused  on 
astrobiology.  life  sciences,  space 
sciences,  nanotechnology. 
biotechnology,  information  technology 
and  aeronautics.  As  part  of  the  NADP, 
NASA  officials  plan  to  create 
partnerships  with  Federal.  State  and 
local  government  agencies,  universities, 
private  industry  and  non-profit 
organizations  in  support  of  NASA's 
mission  to  conduct  research  and 
develop  new  technologies.  The  purpose 
of  the  DEIS  is  to  assess  the 
environmental  consequences  associated 
with  development  alternatives  under 
the  proposed  NADP  and  the  no-action 
alternative.  Implementation  of  the 
preferred  alternative  is  expected  to 
result  in  significant  environmental 
impacts  in  the  following  areas:  traffic, 
air  quality,  and  housing  supply. 
The  DEIS  also  includes,  in  its 
appendixes,  the  General  Conformity 
Determination  for  Carbon  Monoxide 
prepared  pursuant  to  the  Clean  Air  Act. 
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the  Biological  Assessment  prepared 
pursuant  to  the  Endangered  Species  Act. 
and  the  Historic  Resources  Protection 
Plan  and  Programmatic  Agreement 
prepared  in  compliance  with  the 
National  Historic  Preservation  Act. 
NASA  is  also  requesting  comments  on 
these  documents. 

DATES:  The  agency  must  receive  written 
or  electronic  mail  comments  on  the 
DEIS  and  the  other  documents  listed  on 
or  before  January  14,  2002  or  50  days 
from  the  date  of  publication  in  the 
Federal  Register  of  the  U.S. 
Environmental  Protection  Agency's 
notice  of  availability  of  the  NADP  DEIS, 
whichever  is  later.  Public  meetings  to 
receive  comments  on  the  DEIS  will  be 
held  in  the  vicinity  of  NASA  Ames 
Research  Center  during  December  2001. 
The  specific  times  and  locations  will  be 
published  in  the  San  Jose  Mercury  News 
(http://www.mercurycenter.com]  and  La 
Oferta  Review  [http:// 
www.laoferta.com]. 

ADDRESSES:  The  DEIS  can  be  reviewed 
at  the  following  locations: 

1.  Mountain  View  Public  Library, 
Reference  Section,  585  Franklin  Street. 
Mountain  View.  CA  (650-903-6887) 

2.  Sunnyvade  Public  Library. 
Reference  Section.  665  West  Olive 
Avenue,  Suimyvale.  CA  (650-730- 
7300). 

3.  NASA  Headquarters.  Library.  Room 
1120.  300  E  Street  SW,  Washington,  DC 
20546  (202-358-0167). 

4.  Access  electronically  at  http:// 
researchpark  arc  nasa.gov. 

Limited  copies  of  the  DEIS  are 
available,  on  a  first  request  basis,  by 
contacting  Ms.  Sandy  Olliges.  NASA. 
Ames  Research  Center,  M.S.  218-1/ 
Building  218.  Moffett  Field.  CA  94035- 
1000;  telephone  650-604-3355; 
electronic  mail  (solliges@arc.nasa.gov]. 

Submit  all  comments  in  writing  to 
Ms.  Sandy  Olliges.  NASA  Ames 
Research  Center.  Environmental 
Services  Office.  Mail  Stop  218-1, 
Moffett  Field,  CA  94035-1000  or 
electronically  to 
researchpark®arc. nasa.gov. 

FOR  FURTHER  INFORMATtON  CONTACT:  Ms. 
Sandy  Olliges,  NASA.  Ames  Research 
Center,  M.S.  218-1/  Building  218. 
Moffett  Field,  CA  94035-1000; 
telephone  650-604-3355;  electronic 
mail  [solliges@arc.nasa.gov]. 
SUPPLEMENTARY  INFORMATION:  In  1991, 
the  Federal  Base  Closure  and 
Realignment  Commission  decided  to 
close  Moffett  Field  Naval  Air  Station. 
Subsequently,  the  U.S.  Department  of 
Defense  transferred  stewardship  of  the 
property  to  NASA.  NASA  took  over 
administration  of  752  hectares  (1,857 


acres)  of  Moffett  Field  in  1994.  The 
immediate  issues  were  how  to  use  the 
newly  acquired  land  in  a  manner 
consistent  with  NASA's  mission,  and 
how  to  pay  for  the  maintenance  and 
operations  of  such  a  large  site.  These 
matters  were  originally  addressed  in  the 
Moffett  Field  Comprehensive  Use  Plan 
(CUT)  and  its  associated  Environmental 
Assessment  (EA).  which  resulted  in  a 
Finding  of  No  Significant  Impact 
(FONSI)  in  1994.  After  transfer  of  the 
property,  local  community  leaders 
formed  a  Community  Action  Comm^ittee 
(CAC)  and  recommended  uses  for  the 
newly  acquired  land.  The  uses  proposed 
in  the  NADP  are  consistent  with  the 
CAC  recommendations. 

In  addition  to  the  activities  described 
in  the  CUP,  NASA  now  proposes  to 
develop  the  NRP  and  other  areas  by 
building  on  the  full  range  of  existing 
high-technology  and  aviation  resources 
at  Moffett  Field  and  creating 
partnerships  with  Federal,  State,  and 
local  governmental  agencies, 
universities,  private  industry  and  non- 
profit organizations  in  support  of 
NASA's  mission  to  develop  new 
technologies.  With  the  help  of  these 
collaborative  organizations  and 
consistent  with  its  mission,  NASA 
proposes  to  develop  a  world-class, 
shared-use  educational  and  research 
and  development  [R&D]  campus  focused 
on  the  advancement  of  human 
knowledge  about  nanotechnology, 
information  technology,  biotechnology, 
astrobiology,  life  sciences,  space- 
sciences  and  aeronautics.  By  integrating 
public  and  private  R&D  efforts  at  the 
NRP.  NASA  would  create  a  hub  for 
technology  transfer,  stay  abreast  of 
cutting-edge  technology  advances,  and 
facilitate  the  commercial  applications  of 
NASA's  basic  scientific  research. 

Alternatives  for  the  development  at 
ARC  in  the  DEIS  include: 

Alternative  1:  The  No  Action 
Alternative.  Under  the  No  Action 
Alternative.  NASA  would  not  propose 
new  development  for  ARC  at  this  time. 
However.  NASA  would  implement 
several  projects  at  ARC  that  are  already 
approved  pursuant  to  the  NASA  ARC 
Comprehensive  Use  Plan  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI).  and  the 
California  Air  National  Guard  Master 
Plan  EA  and  FONSI. 

Alternative  2:  In  Alternative  2.  NASA 
proposes  to  develop  approximately 
360.000  square  meters  (3  9  million 
square  feet)  of  new  space  overall  in  the 
following  development  areas:  NRP 
(located  to  the  south  of  the  present 
Ames  Campus).  Bay  View  (located  to 
the  north  of  the  .\mes  Campus),  and  the 
Eastside/Airfield  areas  (located  along 


the  east  side  of  the  Bay  View.  Ames 
Campus,  and  NRP  areas].  Within  the 
NUP  area,  there  would  be  approximately 
190.000  square  meters  (2  million  square 
feet)  of  new  educational,  office,  research 
and  development,  museum,  conference 
center,  housing  and  retail  development 
Approximately  52.000  square  meters 
(560.000  square  feet)  of  existing  non- 
historic  structures  would  be 
demolished,  and  approximately  46.000 
square  meters  (500.000  square  feet)  of 
existing  space  would  be  renovated.  In 
this  alternative.  NASA  proposes 
approximately  121.000  square  meters 
(1.3  million  square  feet)  of  new 
educational  jmd  housing  development 
in  the  Bay  View  area,  and 
approximately  51.000  square  meters 
(550.000  square  feet)  of  new  low  density 
research  and  development  and  light 
industrial  space  Hangars  2  and  3  in  the 
Eastside/Mrfield  area  would  be 
renovated.  Total  build  out  under  this 
alternative  would  be  approximately 
845.000  square  meters  (9  1  million 
square  feet). 

.\ltemative  3:  Based  on  the  ideas  of 
Traditional  Neighborhood  Design. 
NASA,  in  Alternative  3,  would  create  a 
new  mixed-use  development  within  the 
NRP  In  this  alternative.  NASA 
proposes:  (l)  The  addibon  of 
approximately  280.000  square  meters,  (3 
million  square  feet)  of  new  educational, 
office,  research  and  development, 
museum,  conference  center,  housing 
and  retail  development.  (2)  the 
demolition  of  approximately  52.000 
square  meters  (560.000  square  feet)  of 
non-historic  structures,  and  3)  the 
renovation  of  approximately  46.000 
square  meters  (500.000  square  feet)  of 
existing  space  N.^S.^  does  not  propose 
any  new  construction  in  the  Bay  View 
or  Eastside/Airfield  areas,  although 
Hangars  2  and  3  in  the  Eastside/Airfield 
area  would  be  renovated  for  low- 
intensity  research  and  development  or 
light  industrial  uses  The  total  build  out 
under  .Mtemative  3  would  be 
approximately  760.000  square  meters 
(8,2  million  square  feet) 

Alternative  4:  In  Alternative  4.  N.ASA 
would  concentrate  more  of  the  new 
development  in  the  Bay  View  area  than 
it  would  m  the  other  alternatives,  while 
creating  less  dense  development  in  the 
NRP  area.  In  .Mternative  4.  NASA 
proposes:  (1)  The  addition  of 
approximately  145.000  square  meters 
(1.6  million  square  feet)  of  new- 
educational  office,  research  and 
development,  museum,  conference 
center,  housing  and  retail  space  in  the 
NRP  area.  (2)  the  demolition  of 
approximately  52.000  square  meters 
(560.000  square  feet)  of  non-historic 
structures  and  (3)  the  renovation  of 
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approximately  46,000  square  meters 
(500,000  square  feet)  of  existing  space. 
In  the  Bay  View  area,  NASA  proposes 
approximately  251,000  square  meters 
(2.7  million  square  feet)  of  new  office, 
research  and  development,  laboratory, 
educational,  and  student/faculty 
housing  development.  In  the  Eastside/ 
Airfield  area,  NASA  proposes  (1)  The 
creation  of  approximately  62.000  square 
meters  (670,000  square  feet)  of  new  light 
industrial,  research  and  development, 
office  and  educational  facility 
development,  and  (2)  renovation  of  the 
historic  hangars.  The  total  build  out 
under  Alternative  4  would  be 
approximately  940,000  square  meters 
(10.1  million  square  feet). 

Alternative  5  The  Preferred 
Alternative  Under  Alternative  5,  NASA 
would  allow  some  new  construction  in 
each  of  the  four  development  areas,  but 
would  concentrate  most  of  this 
construction  in  the  NRP  area.  In  this 
alternative,  NASA  proposes:  (1)  The 
addition  of  approximately  192,000 
square  meters  (2  million  square  feet)  of 
new  educational,  office,  research  and 
development,  museum,  conference 
center,  housing  and  retail  space  in  the 
NRP  Area,  (2)  the  demolition  of 
approximately  52,000  square  meters 
(560,000  square  feet)  of  non-historic 
structures,  and  (3)  the  renovation  of 
approximately  56,000  square  meters 
(600.000  square  feet)  of  existing  space. 
In  the  Bay  View  area,  NASA  proposes 
the  addition  of  approximately  93.000 
square  meters  (1  million  square  feet)  of 
new  development,  primarily  for 
housing.  In  the  Eastside/Airfield  area, 
NASA  proposes  the  construction  of 
approximately  1,115  square  meters 
(12,000  square  feet)  of  new  space  in  a 
new  control  tower.  Finally,  in  the  Ames 
Campus  area,  NASA  proposes  to 
demolish  approximately  37.000  square 
meters  (400,000  .square  feet)  of  existing 
buildings  to  make  way  for  46.000  square 
meters  (500,000  square  feet)  of  high 
density  office  and  research  and 
development  space.  Total  build  out 
under  Alternative  5  would  be 
approximately  780,000  square  meters 
(8  4  million  square  feet). 

NASA  has  selected  Alternative  Five 
as  the  Preferred  Alternative.  The 
Preferred  Alternative  has  been 
identified  as  the  option  that  best  meets 
NASA's  purpose  and  need. 

The  DEIS  also  includes  the  General 
Conformity  Determination  for  Carbon 
Monoxide  as  an  appendix  since 
implementing  alternatives  2  through  5 
would  generate  more  than  100  tons  per 
year  of  carbon  monoxide,  a  pollutant 
regulated  in  the  .San  Francisco  Bay  Area 
under  the  California  State 
Implementation  Plan.  Ozone  and  its 


precursors  (reactive  organic  gases  and 
nitrogen  oxides)  are  also  regulated,  but 
none  of  the  alternatives  would  generate 
more  than  de  minimus  amounts  of  these 
pollutants.  Although  more  than  100  tons 
per  year  of  carbon  monoxide  would  be 
generated  by  the  preferred  ciltemative, 
no  violation  of  National  Ambient  Air 
Quality  Standards  is  expected. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NASA  has 
initiated  consultation  with  the  United 
States  Fish  and  Wildlife  Service,  and 
has  prepared  a  Biological  Assessment  to 
describe  the  effects  of  the  proposed 
action  on  the  federally  listed  species  at 
the  site  No  adverse  effect  is  expected 
from  implementation  of  any  of  the 
alternatives.  The  Biological  Assessment 
is  an  appendix  to  the  DEIS. 

Since  proposed  removal  of  non- 
historic  structures,  construction  of  new 
buildings,  and  rehabilitation  of  historic 
structures  in  Alternatives  1  through  5 
have  the  potential  to  disturb  the 
integrity  of  the  Shenandoah  Plaza 
Historic  District  and  contributing 
elements  in  the  NRP  if  not  designed 
carefully  to  ensure  the  compatibility  of 
the  changes  with  historic  architecture, 
NASA,  pursuant  to  the  National  Historic 
Preservation  Act  (NHPA),  has  prepared 
a  Historic  Resources  Protection  Plan 
(HRPP)  for  the  Shenandoah  Plaza 
Historic  District.  NASA  has  also 
prepared  a  Programmatic  Agreement 
(PA)  with  the  Advisory  Council  on 
Historic  Preservation  and  the  California 
State  Historic  Preservation  Officer  to 
adopt  and  implement  the  HRPP.  No 
adverse  effect  is  expected  from 
implementation  of  Alternative  5,  the 
preferred  alternative.  The  HRPP  and  PA 
are  an  appendix  of  the  DEIS. 

Jeffrey  E.  Sutton, 

Associate  Administrator  for  Management 

Systems 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  4.  2001,  RoomT-2Bl,  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  mav  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 


that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Tuesday.  December  4,  2001—9  a.m.- 
12  Noon. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  tlie 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person,  Sam 
Duraiswamy  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  November  14.  2001. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACN^^^. 

[PR  Doc.  01-29130  Filed  11-20-01;  8:45  ami 
BILLING  COOE  75«H>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Meeting  of  \he  ACRS 
Subcommittee  on  Reliability  and 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
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Assessment  will  hold  a  meeting  on 
December  4.  2001,  Room  T-2B3.  11545 
Rockville  Pike.  Rockville.  Mar>'land. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Tuesday.  December  4.  2001 — 1  p  m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review 
proposed  revisions  to  the  special 
treatment  requirements  of  10  CFR  part 
50  (Option  2).  including  proposed  10 
CFR  50.69.  industry  guidance  in  NEI 
00-04.  and  proposed  10  CFR  part  50. 
Appendix  T.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee 

Oral  statements  may  be  presented  bv 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  WTitten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\- 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  mav  be 
present,  may  exchange  preliminarv 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
and  other  interested  persons  regarding 
these  matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer.  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 


Dated:  November  14.  2001. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/AO-JW. 
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NUCLEAR  REGULATORY 
COMMISSION 

Solicitation  of  Public  Comments  on  the 
Second  Year  of  implementation  of  the 
Reactor  Oversight  Process 

AGENCY:  U.S.  Nuclear  Regulator)' 

Commission 

ACTION:  Request  for  public  comment. 

SUMMARY:  Nearly  2  years  have  elapsed 
since  the  U.S.  Nuclear  Regulaton,- 
Commission  (NRC)  implemented  its 
revised  Reactor  Oversight  Process 
(ROP).  The  NRC  is  currently  soliciting 
comments  from  members  of  the  public, 
licensees,  and  interest  groups  related  to 
the  implementation  of  the  ROP.  This  is 
a  followup  to  the  FRN  issued  in  Ianuar\- 
2001.  which  requested  feedback  on  the 
first  year  of  implementation. 
OATES:  The  comment  period  expires  on 
December  28.  2001   The  .NRC  will 
consider  comments  received  after  this 
date  if  it  is  practical  to  do  so.  but  is  onlv 
able  to  ensure  consideration  of 
comments  received  on  or  before  this 
date 

ADDRESSES:  Comments  may  be  e-mailed 
to  nrcrep@nrc.gov  or  sent  to  Michael  T 
Lesar.  Chief.  Rules  and  Directives 
Branch.  Office  of  Administration  (Mail 
Stop  T6-D59).  U.S.  Nuclear  Regulator,' 
Commission.  Washington.  DC  20555- 
0001.  Comments  may  also  be  hand- 
delivered  to  Mr.  Lesar  at  11554 
Rockville  Pike.  Rockville.  Maryland, 
between  7:30  a.m.  and  4;15  p.m.  on 
Federal  workdays. 

Documents  created  or  received  at  the 
NRC  after  November  1.  1999.  are 
available  electronically  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://\^^^^^■  nrt.gov/ 
reading-rm.html.  From  this  site,  the 
public  can  access  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  the 
NRC's  public  documents.  For  more 
information,  contact  the  NRC's  Public 
Document  Room  (PDR)  Reference  staff 
at  301^15^737  or  800-397-4209.  or 
by  e-mail  at  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  [.  Maley.  Office  of  Nuclear 
Reactor  Regulation  (Mail  Stop  OWFN 
7A15).  U.S.  Nuclear  Regulator,- 
Commission.  Washington  DC  20555- 
0001.  Mr,  Malev  can  also  be  reached  bv 


telephone  at  301-415-2919  or  by  e-mail 
at  mimS&nrc.gov 
SUPPLEMENTARY  INFORMATION: 

Program  Over\'iew 

The  mission  of  the  NRC  is  to  regulate 
the  civilian  uses  of  nuclear  materials  in 
the  United  States  to  protect  the  health 
and  safety-  of  the  public  and  the 
environment,  and  to  promote  the 
common  defense  and  security  bv 
preventing  the  proliferation  of  nuclear 
material.  This  mission  is  accomplished 
through  the  following  activities' 

•  License  nuclear  facilities  and  the 
possession,  use.  and  disposal  of  nuclear 
materials. 

•  Develop  and  implement 
requirements  governing  licensed 
activities. 

•  Inspect  and  enforce  of  licensee 
activities  to  ensure  compliance  with 
these  requirements  and  the  law. 

While  the  NRC's  responsibility  is  to 
monitor  and  regulate  licensees' 
performance,  the  pnmar\'  responsibility 
for  safe  operation  and  handling  of 
nuclear  materials  rests  with  each 
licensee 

As  the  nuclear  industry  in  the  United 
States  has  matured  for  more  than  25 
years,  the  N'RC  and  its  licensees  have 
learned  much  about  how  to  safelv 
operate  nuclear  facilities  and  handle 
nuclear  materials.  In  April  2000.  the 
NRC  began  to  implement  more  effective 
and  efficient  inspection,  assessment, 
and  enforcement  approaches,  which 
apply  insights  from  these  years  of 
regulator)'  oversight  and  nuclear  facilitv 
operation  The  NRC  has  also 
incorporated  risk-informed  principles 
and  techniques  into  its  oversight 
activities.  A  risk-informed  approach  to 
oversight  enables  the  NTIC  to  more 
appropriately  apply  its  resources  to 
oversight  of  operational  areas  that 
contribute  most  to  safe  operation  at 
nuclear  facilities. 

.■\fter  conducting  a  6-month  pilot 
program  in  1999,  assessing  the  results, 
and  incorporating  the  lessons  learned, 
the  NRC  began  implementing  the 
revised  Reactor  Oversight  Process  (ROP) 
at  all  103  nuclear  facilities  (except  DC. 
Cook)  on  April  2.  2000.  Inherent  in  the 
ROP  are  the  following  key  NRC 
performance  goals: 

(1)  Maintain  safety  by  establishing 
and  implementing  a  regulator)'  oversight 
process  that  ensures  that  plants  are 
operated  safely. 

(2)  Enhance  public  confidence  bv 
increasing  the  predictability, 
consistency,  and  objectivity  of  the 
oversight  process:  providing  timely  and 
understandable  information;  and 
providing  opportunities  for  meaningful 
involvement  by  the  public. 
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(3)  Improve  the  effectiveness, 
efficiency,  and  realism  of  the  oversight 
process  by  implementing  a  process  of 
continuous  improvement. 

(4)  Reduce  unnecessary  regulatory 
burden  through  the  consistent 
application  of  the  process  and 
incorporation  of  lessons  learned 

Key  elements  of  the  ROP  include 
revised  NRC  inspection  procedures, 
plant  performance  indicators,  a 
significance  determination  process,  and 
an  assessment  program  that  incorporates 
various  risk-informed  thresholds  to  help 
determine  the  level  of  NRC  oversight 
and  enforcement.  Since  process 
development  began  in  1998,  the  NRC 
has  frequently  communicated  with  the 
public  by  various  means.  These  have 
included  conducting  public  meetings  in 
the  vicinity  of  each  licensed  commercial 
nuclear  power  plant,  issuing  FRNs 
soliciting  feedback  on  the  process, 
publishing  press  releases  about  the  new 
process,  conducting  multiple  public 
workshops,  placing  pertinent 
background  information  in  the  NRC's 
Public  Document  Room,  and 
establishing  an  NRC  web  site  containing 
easily  accessible  information  about  the 
new  program  and  licensee  performance. 

NRC  Public  Stakeholder  Comments 

The  NRC  continues  to  be  interested  in 
receiving  feedback  from  members  of  the 
public,  various  public  stakeholders,  and 
industry  groups  on  their  insights 
regarding  the  second  year  of 
implementation  of  the  ROP.  In 
particular,  the  NRC  is  seeking  responses 
to  the  questions  listed  below,  which 
will  provide  important  information  that 
the  NRC  can  use  in  ongoing  program 
improvement.  A  summary  of  the 
feedback  obtained  will  be  provided  to 
the  Commission  and  included  in  the 
annual  ROP  self-assessment  report. 

Questions 

Questions  Related  to  the  Efficacy  of  the 
Overall  Reactor  Chersight  Process  (ROPj 

(As  appropriate,  please  provide 
specific  examples  and  suggestions  for 
improvement.) 

(1)  Are  the  ROP  oversight  activities 
predictable  (i  e  ,  controlled  bv  the 
process)  and  objective  (i.e.,  based  on 
supported  facts,  rather  than  relying  on 
subjecting  judgement)? 

(2)  Is  the  ROP  risk-informed,  in  that 
the  NRCs  actions  are  graduated  on  the 
basis  of  increased  significance? 

(3)  Is  the  ROP  understandable  and  are 
the  procedures  and  output  products 
clear  and  written  in  plain  English' 

(4)  Does  the  ROP  provide  adequate 
assurance  that  plants  are  being  operated 
and  maintained  safelv? 


(5)  Does  the  ROP  improve  the 
efficiency,  effectiveness,  and  realism  of 
the  regulatory  process? 

(6)  Does  the  ROP  enhance  public 
confidence? 

(7)  Has  the  public  been  afforded 
adequate  opportiinity  to  participate  in 
the  ROP  and  to  provide  inputs  and 
comments? 

(8)  Has  the  NRC  been  responsive  to 
public  inputs  and  comments  on  the 
ROP' 

(9)  Has  the  NRC  implemented  the 
ROP  as  defined  by  program  docxmients? 

(10)  Does  the  ROP  reduce 
unnecessary  regulatory  burden  on 
licensees? 

(11)  Does  the  ROP  result  in 
unintended  consequences? 

Questions  Related  to  Specific  ROP 
Program  Areas 

(As  appropriate,  please  provide 
specific  examples  and  suggestions  for 
improvement.) 

(12)  Does  the  ROP  take  appropriate 
actions  to  address  performance  issues 
for  those  licensees  that  fall  outside  of 
the  Licensee  Response  Column  of  the 
Action  Matrix? 

(13)  Is  the  information  contained  in 
assessment  reports  relevant,  useful,  and 
written  in  plain  language? 

(14)  Is  the  information  in  the 
inspection  reports  useful  to  you? 

(15)  Does  the  Performance  Indicator 
Program  minimize  the  potential  for 
licensees  to  take  actions  that  adversely 
impact  plant  safety? 

(16)  Does  appropriate  overlap  exist 
between  the  Performance  Indicator 
Program  euid  the  Inspection  Program? 

(17)  Do  reporting  conflicts  exist,  or  is 
there  unnecessary  overlap  between 
reporting  requirements  of  the  ROP  and 
those  associated  with  the  Institute  of 
Nuclear  Power  Operations,  the  World 
Association  of  Nuclear  Operations,  or 
the  Maintenance  Rule? 

(18)  Does  NEI  99-02,  'Regulatory 
Assessment  Performance  Indicator 
Guideline  "  provide  clear  guidance 
regarding  Performance  Indicators? 

(19)  Does  the  Significance 
Determination  Process  yield  equivalent 
results  for  issues  of  similar  significance 
in  all  ROP  cornerstones? 

(20)  Please  provide  any  additional 
information  or  comments  on  other 
program  areas  related  to  the  Reactor 
Oversight  Process.  Other  areas  of 
interest  may  include  the  treatment  of 
cross-cutting  issues  in  the  ROP,  the  risk- 
based  evaluation  process  associated 
with  determining  event  response,  and 
the  reduced  subjectivity  and  elevated 
threshold  for  documenting  issues  in 
inspection  reports. 


Dated  at  Rorkville,  Maryland,  this  1.5th  day 
of  November  2001. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Michael  R.  Johnson, 

Inspection  Program  Branch.  Division  of 
Inspection  Program  Management,  Office  of 
.\uclear  Reactor  Regulation . 

[FR  Doc.  01-29132  Filed  11-20-01;  8;45  am] 

BILUNG  CODE  7590-01 -P 


POSTAL  SERVICE 

United  States  Postal  Service  Board  of 
Governors;  Sunshine  Act  Nleetlng 

Board  Votes  to  Close  November  13  and 
15,  2001,  Meeting 

By  telephone  vote  on  November  13 
and  15,  2001,  the  Board  of  Governors  of 
the  United  States  Postal  Service  voted 
imanimously  to  close  to  public 
observation  its  meeting  held  in 
Washington,  D.C.,  via  teleconference. 
The  Board  determined  that  prior  public 
notice  was  not  possible. 
FTEMS  CONSIDERED: 

1.  Strategic  Planning. 

2.  Rate  Case  Update,  Docket  No, 
R2001-1. 

GENERAL  COUNSEL  CERTIFICATION:  The 
General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Simshine  Act. 
CONTACT  PERSON  FOR  MORE  INFORMATK)N: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  G.  Hunter, 
at  (202)  268-^800. 

David  G.  Hunter, 

Secretary: 

|FR  Doc.  01-29292  Filed  11-19-01;  2:45  pm] 

BIUJNG  CO0«  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  public  periodic 
summaries  of  proposed  data  collections 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
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the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection: 

Application  for  Spouse  Annuitv 
Under  the  Railroad  Retirement  Act; 
0MB  3220-0042  section  2(c)  of  the 
Railroad  Retirement  Act  (RRA). 
provides  for  the  payment  of  annuities  to 
spouses  of  railroad  retirement 
aimuitants  who  meet  the  requirements 
under  the  RRA.  The  age  requirements 
for  a  spouse  annuity  depend  on  the 
employee's  age  and  date  of  retirement 
and  the  employee's  years  of  railroad 
service.  The  requirements  relating  to  the 
annuities  are  prescribed  in  20  CFR  parts 
216.  218,  219,  232,  234,  and  295. 

The  RRB  currently  uses  Form  AA-3, 
Application  for  Spouse/Divorced 


Spouse  Annuity,  to  obtain  the 
information  needed  to  determine  an 
applicant  s  entitlement  to  an  annuity 
and  the  amount  of  the  annuity 

The  RRB  is  proposing  the  addition  of 
an  electronic  equivalent  of  Form  AA-3 
of  the  collection.  The  information 
collected  will  include  all  information 
obtained  on  the  current  manual  form 
AA-3.  The  electronic  equivalent,  which 
will  be  available  for  completion  over  the 
Internet,  will  also,  depending  on 
circumstances,  incorporate  information 
currently  collected  on  RRB  Form  AA-6. 
Employee  Application  for  Medicare. 
Form  AA-7.  Spouse/Divorce  Spouse 
Apphcation  for  Medicare,  and  Form 
AA-8.  Widow/Widower  Application  for 
Medicare  (0MB  approved  3220-0082), 
Form  G-19L,  .Annual  Earnings 
Questiormaire.  Last  Pre-Retirement  Non- 
Railroad  Employment  (0MB  approved 
3220-0179).  and  Form  G-208.  Public 
Service  Pension  Questionnaire  (OMB 
approved  3220-0136).  Future  plans  will 

Estimated  burden 


include  the  incorporation  of  information 
currently  collected  on  RRB  Form  AA-4. 
Self-Employment  and  Substantial 
Service  Questionnaire  (OMB  approved 
3220-0138). 

l^pon  completion  of  the  electronic 
AA-3  process,  the  applicant  will  receive 
proposed  Form  .\A-3cert.  .Application 
Summan  and  Certification  for  review 
and  signature.  The  proposed  AA-3cert 
will  summarize  information  provided 
by /or  verified  by  the  applicant  during 
the  application  process  Implementation 
of  the  ,\.A-3cert  will  largely  eliminate 
the  need  for  the  manual  version  of  ,\A- 
3  However,  the  RRB  will  continue  to 
use  the  manual  version  of  the  form  in 
instances  where  the  RRB  representative 
is  unable  to  contact  the  applicant  in 
person  or  by  telephone,  i.e  .  the 
applicant  lives  in  another  countn'  and/ 
or  does  not  wish  to  use  the  Internet 

The  RRB  estimates  the  burden  for  the 
collection  as  follows. 


Form  0 


Estimated 

annual 
responses 


Estimated 
completion  time 
(per  response) 


AA-3  manual  (without  assistance)    

AA-3cert  (Internet  without  assistance) 

AA-3cert  (with  assistance)  

Total  


100 
400 

8.000 
8,500 


58 

58 
35 


Estimated 

annual  txjrden 
(hours) 


97 

387 

4667 

5.151 


No  changes  are  proposed  to  manual 
Form  AA-3.  Completion  is  required  to 
obtain  a  benefit.  One  response  is 
requested  of  each  respondent. 

Additional  Information  or  Comments 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa. 

Clearance  Officer. 

[FRDoc.  01-29053  Filed  11-20-01;  8:45  am] 

BIUJNG  CODE  7906-01 -M 


RAILROAD  RETIREME^f^  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 


which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  lias  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection 

Application  for  Employee  Annuity 
Under  the  Railroad  Retirement  Act; 
OMB  3220-0002  section  2  of  the 
Railroad  Retirement  Act  (RRA), 
provides  for  payment  of  age  and  service, 
disability  and  supplemental  annuities  to 
qualified  employees.  The  basic 
requirements  for  a  regular  employee 
annuity  retirement  annuity  under  the 
RRA  is'  120  months  (10  years)  of 


creditable  railroad  ser\'ice  Benefits  then 
become  payable  after  the  employee 
meets  certain  other  requirements,  which 
depend,  in  turn,  on  the  type  of  annuity 
payable.  The  requirements  relating  to 
the  annuities  are  prescribed  in  20  CFR 
parts  216.  and  220. 

The  forms  currently  used  by  the  RRB 

to  collect  information  needed  for 
determining  entitlement  to  and  the 
amount  of.  an  employee  retirement 
annuity  follow:  Form  AA-1. 
.'\pplication  for  Employee  .Annuity 
Under  the  Railroad  Retirement  Act.  is 
completed  by  an  applicant  for  either  an 
age  and  service  or  disability  annuity  It 
obtains  information  about  an  applicants 
marital  histor\'.  work  history,  military 
service,  benefits  from  other 
governmental  agencies  and  railroad 
pensions  Form  .^A-ld.  .Application  for 
Determination  of  Employee  Disability,  is 
completed  by  an  employee  who  is  filing 
for  a  disability  annuity  under  the  RR.A. 
or  a  disability  freeze  under  the  Social 
Security  Acl  for  earK  Medicare  based 
on  a  disability  Form  G-204. 
Verification  of  Workers  Compensation/ 
Public  Disability  Benefit  Information,  is 
used  to  obtain  and  verify  information 
concerning  worker  s  compensation  or 
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public  di-sability  benefits  that  are  or  will 
be  paid  by  a  public  agency  to  a  disabled 
railroad  employee. 

The  RRB  is  proposing  the  addition  of 
an  electronic  equivalent  of  Form  AA-1 
to  the  collection.  The  information 
collected  will  include  all  information 
obtained  on  the  current  form  .^^^-1.  The 
electronic  equivalent,  which  will  be 
available  for  completion  over  the 
internet  through  the  RRB's  web-site, 
will  also,  depending  on  circumstances, 
incorporate  information  currently 
collected  on  RRB  Form  AA-6,  Employee 
Application  for  Medicare.  Form  AA-7, 
Spouse/Divorce  Spouse  Application  for 
Medicare,  Form  iAi-K-S,  Widow/ 
Widower  Application  for  Medicare, 
(OMB  approved  3220-0082),  Form  Cr- 


19L,  Annual  Earnings  Questionnaire, 
L^st  Pre-Retirement  Non-Railroad 
Employment  (OMB  approved  3220- 
0179),  and  Form  G-208,  Public  Service 
Pension  Questionnaire  (OMB  approved 
3220-0136).  Future  plans  will  include 
the  incorporation  of  information 
currently  collected  on  RRB  Forms  AA- 
4,  Self-Employment  and  Substantia! 
Service  Questionnaire  (OMB  approved 
3220-0138)  G-209,  Employee  Non- 
Covered  Service  Pension  Questionnaire 
(OMB  approved  3220-0154)  and  G-319 
Statement  Regarding  Family  and 
Earnings  for  Special  Guaranty 
Computation  and  G— 320.  Statement  By 
Emplovee  Annuitant  Regarding  Student 
Age  18-19  (OMB  approved  (3220-0083) 
into  the  process. 

Estimated  Burden 


Upon  completion  of  the  electronic 
AA-1  process,  the  applicant  will  receive 
Form  AA-1  cert  for  review  and 
signature.  The  AA-1  cert  will  summarize 
information  provided  by/or  verified  by 
the  applicant  during  the  application 
process.  Implementation  of  the  AA- 
Icert  will  largely  eliminate  the  need  for 
the  manual  version  of  Form  AA-1. 
However,  the  RRB  will  continue  to  use 
the  manual  version  of  the  AA-1  in 
instances  where  the  RRB  representative 
is  unable  to  contact  the  applicant  in- 
person  or  by  telephone  i.e.,  the 
applicant  lives  in  another  country  and/ 
or  does  not  wish  to  use  the  Internet. 

The  RRB  estimates  the  burden  for  the 
collection  as  follows: 


Form*               1 

Estimated 

annual 
responses 

Estimated 
completion  time 
(per  response) 

Estimated 

annual  burden 

(hours) 

AA-1  manual  (without  assistance)        

100  , 

650 

12,650 

50 

5,650 

50 

1 

62 
62 
37 
60 
35 
15 

103 

AA-1  cert  (Internet  without  assistance) 

672 

AA-lcert  (with  assistance)  

7,801 

AA-ld  (manual  without  assistance)  

50 

AA-icf  (manual)  (with  assistance) 

3  296 

G-204  

13 

Total 

19,100 

1 1 ,935 

The  RRB  proposes  no  changes  to 
manual  Form  AA-1,  Form  AA-ld  and 
Form  G-204.  Completion  is  required  to 
obtain  a  benefit  One  response  is 
requested  of  each  respondent. 

Additional  Information  or  Comments 

To  request  more  information  or  to 
obtam  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363, 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ].  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street.  Chicago. 
Illinois  6061 1-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

|FR  Dot,.  01-29054  Filed  11-20-01;  8:45  am] 

BILUNG  CODE  7905-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  the  Railroad 
Retirement  Board  (RRB)  has  submitted 


the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Sick  Pay  and 
Miscellaneous  Payments  Report, 

(2)  Formlsl  submitted:  BA-10, 

(3)  OMB  Number:  3220-0175. 

(4)  Expiration  date  of  current  OMB 
cleamnce:  12/31/2001. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  239. 

(8)  Total  annual  reporting  hours:  219. 
(10)  Collection  description:  The 

Railroad  Retirement  Solvency  Act  of 
1983  added  Section  1(h)(8)  to  the 
Railroad  Retirement  Act  expanding  the 
definition  of  compensation  for  purposes 
of  computing  the  tier  I  portion  of  an 
annuity  to  include  sickness  payments 
and  certain  payments  other  than  sick 
pay  which  are  considered  compensation 
within  the  meaning  of  Section  1(h)(8), 
The  collection  obtains  the  sick  pay  and 
other  types  of  payments  considered 
compensation  within  the  meaning  of 
Section  1(h)(8), 


ADDITIONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312—751-3363),  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J,  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  Illinois.  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer 

[FR  Doc.  01-29055  Filed  11-20-01:  8:45  am] 

BILUNG  CODE  790S-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  Chapter  35).  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
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Summary  of  Proposal(s) 

(1)  Collection  f/fye:  Railroad  Service 
and  Compensation  Reports, 

(2)  Form(s)  submitted:  BA-3a.  BAZ-4, 

(3)  OMB  Number  3220-0008, 

(4)  Expiration  date  of  current  OMB 
clearance:  12/31/2001, 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit, 

(7)  Estimated  annual  number  of 
respondents:  579, 

(8)  Total  annual  responses:  1.028. 

(9)  Total  annual  reporting  hours: 
37.980. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act. 
employers  are  required  to  report  service 
and  compensation  for  each  employee  to 
update  Raihoad  Retirement  Board 
records  for  payments  of  benefits. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington.  DC  20503, 

Chuck  Mierzwa. 

Clearance  Officer. 

[FR  Doc  01-29056  Filed  11-2O-01;  8:45  am) 

BILLING  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25263:812-12116] 

MMA  Praxis  Mutual  Funds  and  MMA 
Community  Development  Investments, 
Inc.;  Notice  of  Application 

November  14,  2001 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"), 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  17Cb)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
17(a)  of  the  Act  and  an  order  permitting 
certain  transactions  under  section  17(d) 
of  the  Act  and  rule  17d-l  thereunder 

SUMMARY:  Applicants  request  an  order  to 
permit  MMA  Praxis  Mutual  Funds 
("Trust")  and  its  series  to  invest  in 
certain  securities  issued  by  MMA 
Community  Development  Investments, 
Inc.  ("MMA-CDI"), 


Applicants:  The  Trust  and  MMA-CDI. 

Filing  Dates:  The  application  was 
filed  on  May  25.  2000  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretar)'  and  ser\'ing 
applicants  with  a  ropy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  10,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issue? 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  wTiting  to  the 
Commission  s  Secretarv. 
ADDRESSES:  Secretarv-,  Commission,  450 
Fifth  Street.  NW,,  Washington.  DC 
20549-0609;  Applicants,  3435  Stelzer 
Road,  Columbus,  Ohio  43219. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
942-0527  or  Man"  Kav  French,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  N  W,,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090) 

Applicants'  Representations 

1.  The  Trust  is  registered  under  the 
Act  as  an  open-end  management 
investment  company,  and  currently 
consists  of  three  separate  investment 
portfolios.  The  Trust's  investment 
adviser  is  Menno  Insurance  Service  d/ 
b/a  MMA  Capital  Management  ("MMA 
Capital"),  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  Applicants 
request  that  any  relief  granted  pursuant 
to  the  application  also  apply  to  future 
series  of  the  Trust  (collectively,  the 
"Praxis  Funds")  and  any  other 
registered  investment  companies  and 
their  series  that  are  advised  by  MMA 
Capital  or  any  entity  controlling, 
controlled  by  or  under  common  control 
with  MAA  Capital,' 


2  The  board  of  trustees  of  the  Trust 
("Praxis  Board"!  has  authorized  each  of 
the  Praxis  Funds  to  invest  a  limited 
portion  of  Its  assets  in  securities  that 
offer  a  rate  of  return  below  the  then 
prevailing  market  rate  but  which 
present  attractive  opportunities  for 
furthering  social  and  economic  well- 
being  of  disadvantaged  individuals  and 
their  communities  Applicants  represent 
that  since  May  3,  1999,  the  prospectus 
of  each  of  the  Praxis  Funds  has 
disclosed  the  intention  of  the  Praxis 
Funds  to  make  community  development 
investments  .Applicants  propose  that 
the  Praxis  Funds  invest  a  limited 
portion  of  their  assets  in  securities 
issued  by  MMA-CDI.  which  will  seek  to 
channel  those  resources  to  national  and 
international  community  development 
organizations  MMA-CDI  is  a  not-for- 
profit  corporation  that  is  exempt  from 
registration  as  an  investment  company 
under  section  3(c)(10)(Al  of  the  Act 
MMA-CDI  IS  designed  to  operate  as  a 
not-for-profit  organization  as  pari  of  the 
financial  ser\'ices  arm  of  the  Mennonite 
Church  ("MMA")  MMA  has  sought  to 
implement  a  program  of  community 
development  investing  that  is  consistent 
with  both  prudent  financial 
management  and  its  commitment  to 
stewardship  investing. 

3  The  board  of  MMA-CDI  ( "M.AA- 
CDl  Board  ")  consist  of  six  members,  a 
majority  of  whom  are  selected  by  the 
Mennonite  Foundation,  one  of  several 
organizations  that  are  conducted  under 
the  direction  of  the  board  of  directors  of 
MMA  ("MMA-affiliated 
organizations  ■)  MMA-CDI's  initial 
support  has  been  provided  by  MAA- 
affiliated  organizations  and  additional 
support  will  be  sought  from  other 
institutional  sources  both  within  and 
outside  of  the  Mennonite  community 
MMA-CDI  will  seek  to  hand  its 
community  development  investment 
program  through  the  sale  of  variable  rate 
notes  ("CDI  Notes")  issued  by  two 
investment  pools  that  it  has  established 
("Existing  Pools ')  and  similar  pools  that 
MMA-CDI  may  establish  in  the  future 
("Future  Pools")  (collectively.  "MMA 
Pools")  '  Applicants  represent  that  the 
CDI  Notes  are  exempt  from  registration 
under  section  3(a)(4)  of  the  Securities 
Act  of  1933 

4  Under  the  proposed  arrangement, 
each  Praxis  Fund  will  receive  CDI  Notes 
evidencing  its  investment  in  a  MMA 


'  All  existing  investment  companies  that 
currently  intend  to  rely  on  the  requested  order  have 
been  named  as  applicants,  and  any  other  existing 
or  future  investment  companies  that  subsequently 


rely  on  the  order  will  do  so  only  in  accordance  with 
the  terms  and  conditions  set  forth  in  the 
application. 

'  Except  for  maturities  and  returns,  any  Future 
Pool  would  have  the  same  characteristics  as  the 
Existing  Pools  and  notes  issued  by  such  Future 
Pools  would  have  the  same  characteristics  as  COI 
Notes. 
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Pool.  The  "below  market  MMA  Pool" 
will  issue  notes  with  anticipated 
maturities  of  between  one  and  five  years 
and  anticipated  average  returns  of  60% 
of  the  rate  then  availalDle  on  U.S. 
Treasury  instruments  of  similar 
maturities  ("Benchmark  Rate").  The 
'near  market  MM.^  Fool"  will  issue 
notes  with  maturities  ranging  between 
three  to  five  years  and  expected  average 
returns  of  90%  of  the  Benchmark  Rate. 
Interest  rates  payable  on  the  GDI  Notes 
will  be  adjusted  semi-annually  to  reflect 
change  in  the  return  of  US,  Treasury 
instruments  with  similar  maturities.  GDI 
Notes  will  be  issued  separately  bv  the 
below  market  MMA  Pool  and  the  near 
market  MMA  Pool  and  investors  will  be 
able  to  purchase  CD!  Notes  in  either  the 
below  market  or  near  market  MMA 
Pools  in  any  principal  amount.  Each 
prospective  investor  in  MMA-GDI, 
including  the  Pra.xis  Funds,  will  be 
provided  with  offering  documents 
describing  the  MMA-GDI  program  and 
the  risks  associated  with  investing  in 
GDI  Notes.  Such  documents  also  will 
disclose  the  fact  that  one  or  more  MMA- 
affiliated  organizations  may  purchase 
GDI  Notes,  but  will  do  so  on  terms  that 
are  no  more  advantageous  than  those 
available  to  other  investors 

5.  The  proceeds  from  the  sale  of  the 
GDI  Notes  will  be  commingled  to  invest 
in  community  development 
organizatirms.  The  investments  in  the 
community  development  organizations 
will  be  evidenced  bv  promissorv  notes 
issued  by  the  community  development 
organizations  at  below  market  rates.  It  is 
anticipated  that  the  promissorv  notes 
will  be  for  terms  of  one  to  five  years, 
will  be  unsecured,  general  recourse 
obligations  of  the  borrowing 
organization,  and  will  call  for  loan 
payments  to  be  made  semi-annually. 
MMA-GDl's  loan  portfolio  will  be 
structured  so  that  the  aggregate 
payments  on  all  such  loans  will  be 
sufficient  to  meet  MMA-CDl's 
obligations  to  holders  of  GDI  Notes 
("GDI  Noteholders")  and  operating 
expenses 

6.  Applicants  represent  that  GDI 
Noteholders  will  not  be  assessed  any  fee 
or  sales  charge  in  connection  with  their 
investment  in  MMA-GDI.  nor  will  the 
value  of  C;DI  Notes,  once  issued,  or 
interest  paid  on  those  notes  to  the  GDI 
Noteholders,  be  affected  by  any  of  the 
ordinary  operating  expenses  associated 
with  the  MMA-GDI  program.  It  is 
3nticipated  that  MMA-C>D1  will  realize 

a  basis  point  spread  on  each  community 
development  investment  to  cover 
administrative  and  overhead  costs. 
Applicants  represent  that  all  GDI 
.NotehoidtTs.  including  the  Praxis 
Funds,  will  be  afforded  the  same 


opportunity  to  acquire  or  dispose  of  the 
GDI  Notes  on  terms  that  are  no  less 
advantageous  than  those  upon  which 
any  MMA-affiliated  organization  is 
permitted  to  purchase  or  liquidate  their 
GDI  Notes. 

7.  The  Praxis  Board  has  authorized 
each  of  the  Praxis  Funds  to  commit  up 
to  three  percent  of  its  total  assets  to 
community  development  investing.  All 
or  any  portion  of  such  investments  may 
consist  of  GDI  Notes,  provided  that  not 
more  than  one  percent  of  such  assets 
may  be  committed  to  investments  the 
return  on  which  is  expected  to  be  less 
than  90%  of  the  rate  available  on  U.S 
Treasury-  instruments  of  similar 
maturities.  Each  Praxis  Fund  will  invest 
its  assets  in  the  GDI  Notes  only  in 
accordance  with  its  investment 
objectives,  policies  and  restrictions.  The 
Praxis  Board  will  monitor  this  proposed 
arrangement  to  ensure  that  it  is 
consistent  with  the  Praxis  Funds' 
investment  objectives,  policies  and 
restrictions.  The  Paris  Board  will  review 
the  adequacy  of  each  Praxis  Fund's 
disclosure  relating  to  community 
development  investing  and  the 
acquisition  of  GDI  Notes,  including  the 
possible  risks  of  loss  to  the  fund  and  its 
shareholders.  The  disclosure  will 
identify  MMA-GDI  and  its  affiliation 
with  the  Praxis  Funds'  investment 
adviser,  and  summarize  the  manner  in 
which  the  MMA-GDI  program  is 
managed. 

8.  Neither  MMA  Gapital  or  any  other 
MMA-affiliated  organization  will 
receive  any  compensation  for  services 
provided  to  MMA-GDI  or  for  the  Praxis 
Funds'  investment  in  GDI  Notes. 
provided  that  the  market  value  of  GDI 
Notes  in  which  the  Praxis  Funds  may. 
from  time  to  time,  invest  will  be 
included  in  the  calculation  of  any 
investment  advisory  fee  payable  by  any 
Praxis  Fund  to  any  MMA-affiliated 
organization  pursuant  to  the  terms  of  an 
investment  advisory  contract  that 
satisfies  the  requirements  of  section 
15(a)  of  the  Act  and  subject  to  section 
36  of  the  Act.  where  such  fee  is 
calculated  based  on  a  percentage  of  the 
average  daily  net  assets  of  any  such 
Praxis  Fund. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  makes  if 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)(C)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  as  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  such 
investment  company.  Section  2(a)(3)(E) 


provides  that  the  investment  adviser  of 
an  investment  company  is  an  affiliated 
person  of  the  company.  Because  the 
board  of  directors  of  MMA  could  be 
deemed  to  have  the  power  to  exercise 
controlling  influence  over  the 
management  or  policies  of  both  MMA 
Gapital  and  MMA-GDI,  these  entities 
could  be  deemed  to  be  under  "common 
control"  within  the  meaning  of  section 
2(a)(3)  of  the  Act.  Accordingly.  MMA- 
GDI  could  be  deemed  an  affiliated 
person  of  MMA  Gapital  and  thus  an 
affiliated  person  of  an  affiliated  person 
of  the  Praxis  Funds.  Section  2(a)(36) 
defines  a  security  to  include,  among 
other  things,  any  note,  stock,  treasury 
stock,  or  evidence  of  indebtedness.  As  a 
result,  investment  by  the  Praxis  Funds 
in  the  GDI  Notes  may  be  prohibited  by 
section  17(a). 

2.  Section  17(b)  of  the  Act  authorizes 
the  Gommission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  purposes  of 
the  Act.  Section  6(c)  authorizes  the 
Gommission  to  exempt  transactions 
from  the  provisions  of  the  Act  to  the 
extent  that  such  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act. 

3.  Applicants  believe  that  the  Praxis 
Funds'  proposed  investment  in  the 
MMA  Pools  meets  the  standards  of 
sections  17(b)  and  6(c).  Applicants  state 
that  the  Praxis  Funds'  investment  in  the 
MMA  Pools  will  be  consistent  with  each 
Fund's  investment  objectives,  policies 
and  restrictions.  Applicants  assert  that 
the  Praxis  Board  weighed  the  possible 
risks  associated  with  investing  through 
MMA-GDI  against  the  benefits  of 
obtaining  certain  cost  efficiencies  and 
sharing  the  risk  of  community 
development  investing  with  other  GDI 
Noteholders.  The  Praxis  Board 
determined  that  it  was  appropriate  for 
the  Praxis  Funds  to  purchase  the  GDI 
Notes  to  carry  out  their  commitment  to 
community  development  investing. 

4.  Section  17(d)  of  the  Act  and  rule 
17d-l  prohibit  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  from  participating  in  any 
joint  arrangement  with  the  investment 
company  unless  the  Gommission  has 
issued  an  order  authorizing  the 
arrangement.  Applicants  state  that  each 
Praxis  Fund  mav  be  deemed  to  be 
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participating  in  a  joint  transaction  with 
each  other  Praxis  Fund  through  the 
pooling  of  assets  in  the  MMA  Pools,  and 
that  \he  Praxis  Funds  could  be  deemed 
to  be  participating  in  a  joint  transaction 
with  MMA-GDI  through  their 
investment  in  GDI  Notes. 

5.  In  determining  whether  to  grant  an 
exemption  under  rule  17d-l,  the 
Gommission  considers  whether  the 
investment  company's  participation  in 
the  joint  enterprise  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act.  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  assert  that  the 
Praxis  Funds'  purchases  of  GDI  Notes 
will  be  on  a  basis  that  is  no  less 
advantageous  than  that  of  other 
participants. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
aiithoritv. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc .  01-29022  Filed  1 1-20-01:  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25262;  File  No.  812-12216] 

Security  Benefit  Life  Insurance 
Company,  et  ai. 

November  14.  2001. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940(the 
"1940  Act  "  or  "Act")  granting 
exemptions  from  the  provisions  of 
sections  2(a)(32),  22(c)  and  27(i)(2)(A)  of 
the  Act  and  Rule  22c-l  thereunder. 


SUMMARY  OF  APPUCA'HON:  Applicants 
seek  an  order  to  permit,  under  specified 
circumstances,  the  recapture  of  certain 
credit  enhancement  applied  to  the 
Contract  value  under  (a)  two  flexible 
premium  deferred  variable  annuitv 
contracts  (the  "Contracts  ")  issued  by 
Security  Benefit  Life  Insurance 
Company  ("Security  Benefit")  through 
SBL  Variable  Armuity  Account  XIV 
{'Variable  Account  XTV''").  and  (b)  future 
variable  contracts  offered  by  Security 
Benefit  and  First  Security  Benefit  Life 
Insurance  and  Aimuity  Company  of 
New  York  (  "First  Security  Benefit") 
through  a  Separate  Account  (defined 
below)  or  Future  Accounts  (defined 
below)  which  contracts  are  substantially 
similar  in  all  material  respects  to  the 
Contracts  ("Future  Contracts"). 


Applicants:  Security  Benefit  and  First 
Security  Benefit  (the  "SBL  Insurers"); 
Variable  Account  XIV:  any  other 
separate  account  of  the  SBL  Insurers 
supporting  variable  annuity  cont-acts 
(together  with  Variable  Account  XIV 
"Separate  Accounts"):  anv  other 
separate  accounts  that  will  be 
established  in  the  future  by  the  SBL 
Insurers  to  support  variable  contracts 
("Future  Accounts"),  and  Securitv 
Distributors.  Inc.  ("SDI"). 

Filing  Dates:  The  application  was 
filed  on  August  9.  2000  and  amended 
and  restated  on  October  25.  2001. 

Hearing  or  Notification  of  Heanng:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEG's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personallv  or  by 
mail.  Hearing  requests  m.ust  be  received 
by  the  SEC  by  5:30  p.m  .  on  December 
10.  2001.  and  should  be  accompanied 
by  proof  of  service  on  the  Applicant  in 
the  form  of  an  affidavit  or.  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested  Persons  mav 
request  notification  of  the  date  of  a 
hearing  bv  writing  to  the  Secretarv  of 
the  SEC.  ' 

ADDRESSES:  Secretarv.  SEC.  450  Fifth 
Street.  MV.  Washington.  DC  20549- 
0609.  Applicants,  c/o  Amy  I.  Lee.  Esq.. 
Associated  General  Counsel.  Security 
Benefit  Life  Insurance  Company.  700 
Harrison  Street.  Topeka.  Kansas  66636- 
0001. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Joyce  M  Pickholz.  Senior  Counsel,  or 
Keith  E.  Carpenter.  Branch  Chief. 
Division  of  Investment  Management. 
Office  of  Insurance  Products,  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarv-  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEG's 
Public  Reference  Branch  at  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0102  Itel.  (202)942-8090) 

Applicants'  Representations 

1.  Security  Benefit  is  a  Life  insurance 
company  organized  under  the  laws  of 
the  State  of  Kansas  Security  Benefit 
offers  life  insurance  policies  and 
annuity  contracts,  as  well  as  financial 
and  retirement  services.  It  is  authorized 
to  conduct  life  insurance  and  annuity 
business  in  the  District  of  Columbia  and 
all  states  except  New  York.  Together 
with  its  subsidiaries.  Security  Benefit 
has  total  funds  under  management  of 
approximately  $10.3  billion. 


2.  First  Security  Benefit  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York  First 
Security  Benefit  offers  variable  contracts 
in  New  York  and  is  admitted  to  do 
business  in  that  state.  It  is  an  indirect 
wholly  owned  subsidiarv'  of  Security 
Benefit 

3.  Security  Benefit  established 
Variable  Account  XIV  on  June  26.  2000 
pursuant  to  Kansas  law.  Variable 
Account  XIV  is  registered  with  the 
Gommission  as  a  unit  investment  trust 
and  is  currently  divided  into  60 
subaccounts  ("Subaccounts  ").  Each 
Subaccounts  invests  exclusivelv  in 
shares  of  a  corresponding  open-end 
management  investment  companv 
("Series").  Certain  of  the  Series  are 
managed  by  Security  Management 
Company.  LLC.  a  whollv  owned 
subsidiarv'  of  Security  Benefit.  S'ariable 
Account  XI\'  funds  the  variable  benefits 
available  under  the  Contracts.  Securitv 
Benefit  has  filed  registration  statements 
on  Form  N^  under  the  1940  Act  and 
the  Securities  Act  of  1933.  as  amended 
(the  "1933  Act")  to  register  interests  in 
Variable  Account  XIV  under  the 
Contracts  The  Contracts  are  the  Initial 
Contract  (File  No.  333-41180)  and  a 
New  Contract  (File  No.  333-52114) 
(each  a  "Contract"  and  together,  the 
"Contracts"). 

4  SDI,  a  wholly  owned  subsidiarv  of 
Security  Benefit.  ser\'es  as  the  principal 
under\\"riter  for  the  variable  contracts 
issued  by  Security  Benefit,  including 
the  Contracts  SDI  is  registered  as  a 
broker/dealer  with  the  Commission 
under  the  Securities  Exchange  Act  of 
1934.  as  amended,  and  is  a  whollv 
owned  subsidiary  of  Security  Benefit 
Group.  Inc  ..  a  financial  ser\-ices  holding 
company  wholly  owned  by  Security 
Benefit. 

5.  Security  Benefit  does  not  deduct  a 
sales  load  from  purchase  payments  If  a 
Contract  holder  withdraws  Contract 
value,  Securitv  Benefit  may  deduct  a 
contingent  deferred  sales  charge 
("withdrawal  charge"!  The  withdrawal 
charge  depends  on  how  long  a  purchase 
payment  has  been  held  under  a 
Contract.  The  withdrawal  charge  on  a 
payment  withdrawal  during  the  first 
and  second  year  is  subject  to  a  7% 
withdrawal  charge  The  charge  is  6%  for 
payments  withdrawn  in  the  third  year. 
5%  in  year  four,  4%  in  year  five.  3%  in 
year  six  and  2%  in  year  seven  There  is 
not  withdrawal  charge  for  payments  that 
have  been  held  under  a  Contract  for 
seven  complete  years 

6  The  withdrawal  charge  will  be 
waived  on  withdrawals  to  the  extent 
that  total  withdrawals  in  any  12-month 
period,  measured  from  the  Contract 
date,  do  not  exceed  the  free  withdrawal 
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amount.  The  free  withdrawal  amount  in 
the  first  Contract  year  is  equal  to  10% 
of  Purchase  Payments  made  during  the 
year.  In  any  subsequent  Contract  year, 
the  free  withdrawal  amount  is  equal  to 
10%  of  Contract  value  as  of  the  first  dav 
of  that  Contract  year. 

7.  Security  Benefit  deducts  a  charge 
for  mortality  and  expense  risks  assumed 
by  Security  Benefit  under  the  Contracts. 
The  mortality  and  expense  risk  charge  is 
determined  each  month  by  reference  to 
the  amount  of  the  Contract  value  as 
follows: 


Initial  con- 

New con- 

Contract value 

tract 

tract 

(percent) 

(percent) 

Less  than 

$25,000  

as 

1.10 

At  least  $25,000 

but  less  ttian 

$100,000  

70 

95 

$100,000  Of 

more 

60 

85 

8.  Security  Benefit  deducts  a  monthly 
charge  for  optional  riders  that  may  be 
elected  by  a  Contract  holder.  The  charge 
may  not  exceed  1%  of  Contract  value  for 
the  Initial  Contract  and  2%  for  the  New 
Contract. 

9.  Security  Benefit  also  deducts  a 
daily  administration  charge  under  the 
Contracts.  The  charge  is  equal  to  .15% 
annually  for  assets  allocated  to  the 
Subaccounts  under  the  Initial  Contract 
The  daily  charge  under  the  New 
Contract  differs  by  Subaccounts  and 
ranges  from  an  annual  rate  of  .25%  to 
,60%.  In  addition,  a  $30  administration 
charge  is  deducted  under  both  Contracts 
on  the  Contract  anniversary  Security 
Benefit  also  assesses  a  premium  tax 
charge  to  reimburse  itself  or  premium 
taxes  that  it  incurs  in  connection  with 

a  Contract. 

10.  An  optional  Extra  Credit  Rider 
(the  "Rider")  under  the  Contract  makes 
available  a  credit  enhancement  (  "Credit 
Enhancement ').  which  is  an  amount 
added  to  Contract  value  by  Security 
Benefit.  A  Contract  holder  must 
purchase  the  Rider  at  issue.  If 
purchased,  a  Credit  Enhancement  of 
3%,  4%  or  5%  or  purchase  payments, 
as  elected  in  the  application,  will  be 
added  to  Contract  value  for  each 
purchase  payment  made  in  the  first 
Contract  year.  Any  Credit  Enhancement 
will  be  allocated  among  the 
Subaccounts  in  the  same  proportion  as 
the  purchase  payment  is  allocated. 

1 1 .  Security  Benefit  deducts  a  charge 
for  the  Rider  for  a  period  of  seven  years 
from  a  Contract's  date  of  issue.  After  the 
end  of  seven  years  from  a  Contract's 
date  of  issue.  Security  Benefit  will  no 
longer  assess  a  charge  for  the  Rider  and 


the  Credit  Enhancements  will  be  fully 
vested.  The  charge  for  this  Rider,  which 
is  equal  to  a  percentage,  on  an  annual 
basis,  of  Contract  value,  varies  based 
upon  the  interest  rate  selected  by  the 
Contract  holder  as  set  forth  below: 


Interest  rate 
(percent) 


Rider 

charge 

(percent) 


.45 
60 
75 


12.  Tte  Contracts  permit  Contract 
holders  to  cancel  their  Contracts  and  to 
receive  a  refund  during  the  Free-Look 
Period.  The  Free-Look  Period  generally 
is  a  10-day  period  beginning  on  the  day 
a  Contract  holder  receives  his  or  her 
Contract.  If  a  Contract  holder  returns  a 
Contract  during  the  Free-Look  Period, 
the  Contract  will  be  canceled  and 
treated  as  void  from  the  Contract  date. 

13  In  most  instances,  a  Contract 
holder  who  returns  a  Contract  during 
the  Free-Look  Period  is  entitled  to  a 
refund  of  his  or  her  Contract  value  plus 
any  charges  deducted  from  such 
Contract  value,  as  of  the  end  of  the 
business  day  on  which  the  Contract  is 
received  for  cancellation.  A  Contract 
holder  will  also  receive  a  refund  of  any 
amounts  that  may  have  been  deducted 
to  pay  for  state  premium  taxes  and/or 
other  taxes.  As  is  disclosed  in  the 
Contract  prospectus,  the  value  of  any 
Credit  Enhancement  added  to  the 
Contract  value  will  be  deducted  if  the 
Contract  holder  returns  the  Contract 
during  the  Free-Look  Period. 

14.  In  the  event  of  a  full  or  partial 
withdrawal  under  a  Contract  with  a 
Rider  in  force.  Security  Benefit  will 
recapture  all  or  part  of  any  Credit 
Enhancement  that  has  not  yet  vested 
An  amount  equal  to  V-  of  the  Credit 
Enhancement  will  vest  as  of  each 
anniversary  of  the  Contract's  date  of 
issue  and  the  Credit  Enhancement  will 
be  fully  vested  at  the  end  of  seven  years 
from  that  date.  The  amount  to  be 
forfeited  in  the  event  of  a  withdrawal  is 
equal  to  a  percentage  of  the  Credit 
Enhancement  that  has  not  yet  vested. 
The  percentage  is  determined  for  each 
withdrawal  as  of  the  date  of  the 
withdrawal  by  dividing  the  amount  of 
the  withdrawal,  including  any 
withdrawal  charges,  by  the  Contract 
value  immediately  prior  to  the 
withdrawal. 

15.  The  Contracts  provide  for  a  death 
benefit  upon  the  death  of  the  Contract 
holder  prior  to  the  annuity  start  date. 
The  death  benefit  proceeds  will  be  the 
death  benefit  reduced  by  any 
outstanding  loan  balance  including  loan 
interest,  any  pro  rata  account 


administration  charge  and  any 
uncollected  premium  tax.  If  a  Contract 
holder  dies  before  the  annuity  start  date, 
the  amount  of  the  death  benefit 
generally  will  be  the  greater  of:  (a)  The 
sum  of  all  Purchase  Payments  (not 
including  Credit  Enhancement  if  an 
Extra  Credit  Rider  was  in  effect),  less 
any  reductions  caused  by  previous 
withdrawals,  including  withdrawal 
charges  ("Purchase  Payment  Death 
Benefit");  or  (b)  the  Contract  value  on 
the  date  due  proof  of  death  and 
instructions  regarding  payment  are 
received  by  Security  Benefit  (less  the 
amount  of  any  Credit  Enhancement 
applied  during  the  12  months  prior  to 
the  date  of  the  Contract  holder's  death 
if  an  Extra  Credit  Rider  was  in  effect) 
("Contract  Value  Death  Benefit").  If  a 
Contract  holder  dies  prior  to  the  annuity 
start  date  and  due  proof  of  death  and 
instructions  regarding  payment  are  not 
received  by  Security  Benefit  at  its  home 
office  within  six  months  of  the  date  of 
the  Contract  holder's  death,  the  death 
benefit  will  be  the  Contract  Value  Death 
Benefit.  If  a  Contract  holder  has 
purchased  one  of  the  following  riders, 
the  death  benefit  will  be  as  determined 
under  the  terms  of  the  applicable  rider: 

(a)  Annual  Stepped  Up  Death  Benefit; 

(b)  Guaranteed  Growth  Death  Benefit; 

(c)  Combined  Annual  Stepped  Up  and 
Guaranteed  Growrth  Death  Benefit;  and 

(d)  Combined  Guaranteed  Growth  Death 
Benefit  and  Guaranteed  Minimum 
Income  Benefit.  Each  of  those  riders  also 
excludes  Credit  Enhancements  from  any 
Purchase  Payment  Death  Benefit  and 
reduces  the  amount  of  any  other  death 
benefit  by  an  amount  equal  to  any 
Credit  Enhancements  applied  during  the 
12  months  prior  to  the  date  of  the 
Contract  holder's  death. 

16.  Applicants  seek  exemptions 
pursuant  to  section  6(c)  from  sections 
2(a)(32),  22(c),  and  27(i)(2)(A)  of  the  Act 
and  rule  22c-l  thereunder  to  the  extent 
necessary'  to  permit  the  SBL  Insurers 
with  respect  to  the  Contracts  to:  (a) 
deduct  from  any  full  or  partial 
withdrawal  a  proportionate  amount  of 
any  Credit  Enhancement  that  has  not  yet 
vested;  and  (b)  deduct  from  any  death 
benefit,  except  the  Purchase  Payment 
Death  Benefit,  the  amount  of  any  Credit 
Enhancement  applied  during  the  12 
months  prior  to  the  date  of  the  Contract 
holder's  death.  The  requested 
exemptions  would  also  apply  to  any 
Future  Contract  funded  by  the  Separate 
Accounts  or  Future  Accounts  that 
recapture  Credit  Enhancements 
provided  that  amy  such  Future  Contract 
is  substantially  similar  in  all  material 
respects  to  the  Contracts. 
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Applicants'  Legal  Analysis 

1.  Subsection  (i)  of  section  27  of  the 
1940  Act  provides  that  section  27  does 
not  apply  to  any  registered  separate 
account  funding  variable  insurance 
contracts,  or  to  the  sponsoring  insurance 
company  and  principal  underwTiter  of 
such  separate  account,  except  as 
provided  in  paragraph  (2)  of  that 
subsection.  Paragraph  (2)  provides  that 
it  shall  be  unlawful  for  such  a  separate 
account  or  sponsoring  insurance 
company  to  sell  a  contract  funded  by 
the  registered  separate  account  unless 
"(A)  such  contract  is  a  redeemable 
security  " 

2.  Section  2(a)(32)  of  the  1940  Act 
defines  "redeemable  security  "  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his  or 
her  proportionate  shares  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

3.  Applicants  state  that  the  amount 
paid  in  the  event  of  a  full  or  partial 
withdrawal  excludes  a  proportionate 
amount  of  any  Credit  Enhancement 
conditionally  applied  to  the  Contract  in 
the  seven  years  prior  to  the  date  of  the 
full  or  partial  withdrawal.  The  amount 
of  any  death  benefit  that  is  based  upon 
Contract  value  does  not  include  the 
amount  of  any  Credit  Enhancement 
conditionally  applied  to  the  Contract  in 
the  12  months  prior  to  the  date  of  the 
Contract  holder's  death.  In  each 
instance,  the  Contract  holder  arguably  is 
not  receiving  his  or  her  proportionate 
share  of  applicable  Separate  Account's 
then-current  net  assets.  Applicants 
submit,  however,  that  the  recapture  of 
the  amount  of  any  Credit  Enhancement 
conditionally  applied  to  the  Contract 
during  the  seven-year  period  beginning 
on  the  date  of  issue  of  the  Confract  or 
the  12-month  period  prior  to  the  date  of 
the  Contract  holder's  death  would  not 
deprive  a  Contract  holder  of  his  or  her 
proportionate  share  of  the  issuers 
current  net  assets.  Until  or  unless  the 
Credit  Enhancement  is  vested.  Security 
Benefit  retains  a  right  and  interest  in  the 
Credit  Enhancement.  The  prospectus 
clearly  discloses  that,  for  purposes  of 
withdrawals,  a  Credit  Enhancement  will 
vest  only  at  the  end  of  the  seven-year 
period  beginning  on  the  Contract's  date 
of  issue.  The  prospects  also  clearly 
discloses  that,  for  purposes  of  the  death 
benefit,  a  Credit  Enhancement  will  vest 
only  if  it  has  been  added  to  the  Contract 
value  of  a  Contract  holder  as  of  a  date 
more  than  12  months  prior  to  the  date 
of  the  Contract  holder's  death. 

4.  Applicants  submit  that  annuity 
contracts,  unlike  life  insurance 


contracts,  are  not  intended  to  insure 
against  the  risk  of  the  premature  death 
of  the  insured.  Instead,  annuity 
contracts  are  intended  to  provide  an 
income  stream  to  the  Contract  holder  or 
a  named  beneficiary,  for  the  life  of  the 
annuitant  or  for  a  period  of  years.  The 
risk  to  an  insurer  under  an  annuity 
contract  typically  is  that  the  annuitant 
lives  longer  than  the  insurer's 
prediction 

5.  According  to  the  Applicants,  if 
Credit  Enhancements  are  applied 
unconditionally  to  the  death  benefit 
under  an  annuity  contract  before  a 
minimum  period  of  time  has  elapsed 
from  the  time  that  a  Credit 
Enhancement  has  been  credited,  the 
insurer  runs  the  risk  of  adverse 
selection.  The  insurer  nms  the  risk  that, 
for  example,  a  terminally  ill  Contract 
holder  will  make  a  large  purchase 
payment  in  order  to  leverage  the  amount 
of  money  he  or  she  is  able  to  transfer  to 
the  beneficiary.  Applicants  that 
requiring  a  year  to  elapse  before  a  Credit 
Enhancement  may  be  included  in  a 
death  benefit  is  an  appropnate  means  to 
ensure  that  the  Contracts  are  not  used  as 
a  risk-free  vehicle  for  persons  to 
leverage  the  amount  of  money  they  wish 
to  transfer  to  a  beneficiarv. 

6.  Section  22(c)  of  the  1940  Act 
authorizes  the  Commission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  underwTiters  of.  and  dealers 
in,  the  redeemable  securities  of  anv 
registered  investment  company  to 
accomplish  the  same  purposes  as 
contemplated  by  section  22(a).  Rule 
22c-l  thereunder  prohibits  a  registered 
investment  company  issuing  a 
redeemable  securitv.  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  such  security,  and  a 
principal  undervvTiter  of.  or  dealer  in. 
such  security,  from  selling,  redeeming, 
or  repurchasing  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which 
is  next  computed  after  receipt  of  a 
tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

7.  Applicants  state  that  Security 
Benefit's  recapture  of  the  Credit 
Enhancement  with  respect  to  the 
Contracts  in  instances  in  which:  (a)  A 
withdrawal  is  made  and  fewer  than 
seven  years  have  elapsed  since  the  issue 
date  of  the  Contract,  or  fb)  a  death 
benefit  is  paid,  other  than  the  Purchase 
Payment  Death  Benefit,  and  fewer  than 
12  months  have  elapsed  between  the 
time  that  the  Credit  Enhancement  has 
been  applied  to  the  Contract,  and  the 
death  of  the  Contract  holder,  might 


arguably  be  viewed  as  resulting  in  the 
redemption  of  redeemable  securities  for 
a  price  other  than  one  based  on  the 
current  net  asset  value  of  the  applicable 
Subaccount  of  a  Separate  Account.  In 
other  words,  because  anv  such  Credit 
Enhancement  paid  by  Security  Benefit 
is  immediately  added,  on  a  conditional 
basis,  to  the  Contract  value  of  certain 
Contract  holders,  and  further  because 
these  amounts  are  allocated  to  certain 
Subaccounts  for  the  benefit  of  the 
participating  Contract  holder,  the  net 
asset  value  of  each  Subaccount  arguablv 
is  affected  by  these  credits. 

8.  Applicants  content,  however,  that 
the  recapture  of  the  Credit  Enhancement 
under  the  circumstances  described  in 
the  application  should  not  be  deemed  to 
be  a  violation  of  section  22(c)  and  rule 
22c-l.  To  the  extent  that  the  recapture 
practices  described  in  the  application 
are  considered  to  be  technical  violations 
of  these  provisions.  Applicants  request 
relief  from  Section  22(c)  and  rule  22c- 

1  in  order  to  recapture  Credit 
Enhancements  as  discussed  above  for 
the  Contracts  and  Future  Contracts  to 
the  extent  that  an  SBL  Insurer  has 
provided  Credit  Enhancements  to  a 
Control  holder  within:  (a)  Seven  years  of 
a  full  or  partial  withdrawal;  or  (b)  12 
months  of  the  Contract  holder's  death 
before  the  Annuity  Start  Date  where  the 
death  t)enefit  is  not  a  Purchase  Pavment 
Death  Benefit. 

9.  Applicants  assert  that  the  recapture 
of  the  Credit  Enhancement  does  not 
involve  either  of  the  practices  that  rule 
22c-l  was  intended  to  eliminate  or 
reduce  as  far  as  reasonably  practicable, 
namely:  (a)  The  dilution  of  the  value  of 
outstanding  redeemable  securities  of 
registered  investment  companies 
through  their  sale  at  a  price  below  net 
asset  value  or  their  redemption  or 
repurchase  at  a  price  above  it.  and  (b) 
other  unfair  results,  including 
speculative  trading  practices. 

10.  Applicants  submit  that  the 
proposed  recapture  of  the  Credit 
Enhancement  poses  no  threat  of 
dilution  To  effect  a  recapture  of  a 
Credit  Enhancement.  Security  Benefit 
redeems  (and  the  other  SBL  Insurer  will 
redeem)  interests  in  the  Subaccounts  at 
a  price  determined  on  the  basis  of  the 
current  accumulation  unit  value  of  each 
of  the  Subaccounts  of  the  Separate 
Account  in  which  the  Confract  holders 
Contract  value  is  allocated  The  amount 
recaptured  in  the  event  of  a  full  or 
partial  withdrawal  or  death  benefit,  will 
be  equal  to  the  amount  of  the  Credit 
Enhancement  paid  out  of  the  General 
Account  assets  of  Security  Benefit  That 
amount  will  be  redeemed  at  the  current 
accumulation  unit  value  of  the 
applicable  Subaccount(s)  as  of  the  date 
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of  receipt  of  the  death  claim,  or 
withdrawal  request,  in  proper  order. 
Thus,  no  dilution  will  occur  upon  the 
recapture  of  a  Oedit  Enhancement. 

11.  Applicants  also  submit  that  the 
second  practice  that  rule  22c-l  was 
designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Credit  Enhancement. 

Conclusion 

For  the  reasons  summarized  above, 
.Applicants  assert  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
mvestors  and  the  purposes  fairlv 
intended  by  the  policy  and  provisions  of 
the  Act. 

Fur  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 

dflt'eatod  aiithnritv. 

Man^aret  H.  McFarland, 

/)'  puty  Secretary. 
1  R  Dm    01-2102.1  Filed  11-20-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25270:  File  No.  812-12660] 

John  Hancock  Variable  Series  Trust  I, 
etal. 

November  1.5.  2001. 
AGENCY:  Securities  and  Exchange 
C'ommission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  under 
section  17(g)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act, 


Summary  of  Application:  Applicants 
request  an  order  to  permit  (a)  two  series 
of  John  Hancock  Variable  Series  Trust  I 
("Trust  [■)  each  to  acquire  all  of  the 
assets  and  liabilities  of  one  of  two  series 
of  John  Hancock  Declaration  Trust 
("Declaration  Trust")  and  (b)  four  other 
series  of  Trust  I  each  to  acquire  all  of  the 
assets  and  liabilities  of  one  of  four 
additional  series  of  Trust  I. 

.-^pp/K'unfs  The  Declaration  Trust. 
Trust  I.  lohn  Hancock  Advisers.  Inc. 
(Hancock  Advisers"),  and  John 
Hancock  Life  Insurance  Company 
("John  Hancock"). 

Filing  Date:  The  application 
(Application")  was  filed  on  October 
10.  2001  anci  amended  and  restated  on 
November  15.  2001 

Hearing  or  Sotification  of  Hearing:  An 
order  granting  thf^  applicatiim  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  may  request 


a  hearing  by  writing  to  the  Secretary'  of 
the  Commission  and  serving  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  6.  2001,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  my 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609, 
Applicants.  The  Declaration  Trust  and 
Hancock  Advisers,  101  Huntington 
Avenue,  Boston,  MA  02198;  Trust  I  and 
John  Hancock,  197  Charendon  Street. 
Boston,  MA  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein.  Senior  Counsel,  or 
Keith  Carpenter,  Branch  Chief.  Division 
of  Investment  Management,  Office  of 
Insurance  Products,  202-942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summars'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  2O5490-O1O2. 

Applicants'  Representations 

1,  The  Declaration  Trust  and  Trust  I 
are  both  Massachusetts  business  trusts 
and  each  is  registered  as  an  open-end 
management  investment  company.  The 
Declaration  Trust  is  comprised  of  15 
series  (or  "Funds"),  and  Trust  I  is 
comprised  of  33  such  Funds. 

2,  Hancock  Advisers  is  the  investment 
manager  of  the  Declaration  Fund  and 
John  Hancock  is  the  investment 
manager  of  the  Trust  I  Funds, 

3,  Two  of  the  Declaration  Trust's 
Funds  are  party  to  one  of  the 
transactions  for  which  the  application 
seeks  exemptive  relief;  the  V.A, 
International  Fund  and  the  V.A,  Mid 
Cap  growth  Fund  ("Declaration 
Funds"). 

4,  Ten  of  Trust  I's  Funds  are  party  to 
a  transaction  for  which  the  application 
seeks  exemptive  relief:  the  International 
Equitv  Fund,  the  Fundamental  Growth 
Fund!  the  Large  Cap  Value  CORE  II 
Fund,  the  Large  Cap  Value  CORE  Fund, 
the  Active  Bond  II  Fund,  the  Active 
Bond  Fund,  the  Aggressive  Balance 
Fund,  the  Managed  Fund,  the  Mid  Cap 
Blend  Fund,  and  the  Growth  &  Income 
Fund  (collectively,  the  "Trust  I  Funds"), 

5,  The  application  requests  exemptive 
relief  with  respect  to  mergers  of  certain 


of  the  Funds  listed  in  3  and  4  above 
("Acquired  Funds")  into  the  remaining 
Funds  listed  there  ("Acquiring  Funds") 
with  each  Fund  listed  as  an  Acquired 
Fund  below  to  be  merged  into  the 
corresponding  Fund  listed  as  an 
Acquiring  Fund,  as  follows: 


Acquired  fund 


Corresponding  ac- 
qulnng  fund 


V  A  International 

V  A  Mid  Cap  Growth 
Large  Cap  Value 

CORE  II 

Active  Bond  II  

Aggressive  Balanced 
Mid  Cap  Blend  


International  Equity 
Fundamental  Growtti. 
Large  Cap  Value 

CORE 
Active  Bond 
Managed 
Growtti  &  Income 


6.  The  shares  of  the  Funds  are 
currently  sold  exclusively  to  John 
Hancock  and  certain  insurance 
companies  affiliated  with  John  Hancock 
(collectively,  the  "Insurance 
Companies")  for  allocation  to  separate 
accounts  ("Separate  Accounts") 
established  to  fund  benefits  under 
variable  annuity  contracts  and  variable 
life  insurance  policies  (coUectivelv,  the 
"Contracts")  issued  by  these  companies. 
The  Separate  Accounts  are  registered  as 
investment  companies  of  the  unit 
investment  trust  type  under  the  Act. 
The  Insurance  Companies  no  longer  are 
making  available  any  of  the  Acquired 
Funds  as  investment  options  under  new 
Contracts.  Sharesheld  by  an  investment 
manager  exceed  five  percent  of  the 
outstanding  shares  of  one  of  the  Funds 
in  each  of  the  mergers  described  above. 

7.  Contract  owners  may  choose  to 
allocate  their  contract  premiums  and 
account  values  among  various 
investment  options,  including  one  or 
more  of  the  Acquired  funds  and/or  the 
Acquiring  Funds.  As  a  result,  owners 
may  participate,  indirectlv,  in  the 
performance  of  those  Funds. 

8.  With  one  exception,  the  investment 
objective  of  each  Acquired  Fund  is 
identical  to  that  of  its  corresponding 
Acquiring  Fund. 

9.  The  exception  involves  the 
proposed  merger  of  the  Mid  Cap  Blend 
Fund,  whose  investment  objective  is 
"long-term  capital  appreciation,"  into 
the  Growth  &  Income  Fund,  whose 
objective  is  "income  and  long-term 
capitalization."  Income,  however,  does 
not  always  form  a  major  portion  of  the 
Growth  &  Income  Fund's  total 
investment  return.  The  Growth  & 
Income  Fund's  income  was 
approximately  1%  of  its  average  net 
assets  for  its  two  most  recent  fiscal 
years. 

10.  The  investment  objective  of  each 
Fund  is  non-fundamental, 

1 1 .  In  the  case  of  two  of  the  mergers 
("Clone  Mergers"),  the  Acquiring  Fund 


and  the  corresponding  Acquired  Fund 
follow  an  identical  investment  program 
and  share  the  same  investment  manager, 
sub-adviser  and  portfolio  manager: 
Large  Cap  Value  CORE  II  Fund  into 
Large  Cap  Value  CORE  Fund  and  Active 
Bond  II  Fund  into  Active  Bond  Fund. 

12.  In  the  case  of  each  of  the  other 
four  proposed  mergers,  the  investment 
programs  of  the  Acquired  Fund  and  the 
corresponding  Acquiring  Fund  are 
similar  but  not  identical.  In  one  case 
(V,A,  International  Fund  into 
International  Equity  Fund),  the 
Acquiring  Fund  may  be  more 
conser\atively  managed.  Applicants 
indicate  that  no  definitive 
generalization  can  be  made  about  the 
relative  conser\'atism  or  aggressiveness 
of  the  constituent  Funds  in  any  of  the 
three  remaining  mergers. 

13.  Except  for  the  Managed  and 
Growth  and  Income  Funds,  each  of  the 
Funds  is  "diversified"  within  the 
meaning  of  section  5(b)(1)  of  the  Act. 


John  Hancock  and  Trust  I  assert, 
however,  that  neither  the  Managed 
Fund  nor  the  Growth  and  Income  Fund 
exercises  its  latitude  to  concentrate  in 
particular  issuers  in  a  way  that  has 
practical  significance  for  investors,  in 
terms  of  distinguishing  it  from  its 
corresponding  Acquired  Fund  (i  e..  The 
Aggressive  Balance  Fund  and  the  Mid 
Cap  Blend  Fund,  respectively). 

14,  Except  for  the  V  A.  Mid  Cap 
Growth  Fund,  each  Fund  has  at  least 
one  sub-investment  adviser,  who  is 
responsible  for  making  and 
implementing  day-to-day  investment 
decisions.  The  Acquired  and  .Acquiring 
Funds  in  each  of  the  Clone  Mergers 
have  the  same  sub-adviser.  Two  of  the 
Acquiring  Funds  (the  Managed  Fund 
and  the  Grouih  &  Income  Fund  i  have 
co-sub-advisers.  In  each  case,  one  uf 
these  co-sub-advisers  (Independence 
bivestment  LLC)  also  is  the  sole  sub- 
adviser  to  the  corresponding  Acquired 
Fund, 


15.  The  approximate  net  assets  of 
each  Acquired  Fund  and  its 
corresponding  Acquiring  Fund  as  of 
June  30,  2001  were  as  follows: 


Acquired  fund 


Corresponding  ac- 

quinng  tuna 


V  A  International — S5 

million 

V  A   Mid  Cap 
Growth — $6  million 

Large  Cap  Value 
CORE  II— S7  mil- 
lion 

Active  Bond  II— S7 
million 

Aggressive  Balance — 

S20  million 
Mid  Cap  Blend— S23 

million 


International  Equity— 
S21  million 

Fundamental 
Growth — S40  mil- 
lion 

Large  Cap  Value 
CORE— S44  mil- 
lion 

Active  Bond— S816 
million 

Managed — $2,730 

million 
Growth  &  Income — 
$2,800  million 


16.  The  Funds'  annualized  total 
returns  for  the  indicated  periods  ended 
June  30.  2001  were  as  follows 


V  A  International  

International  Equity  

V  A   Mid  Cap  Growth  

Fundamental  Growth    

Large  Cap  Value  CORESM  II 
Large  Cap  Value  CORESM  ,. 

Active  Bond  II  

Active  Bond  

Aggressive  Balanced  

Managed     

Mid  Cap  Blend  

Growth  &  Income  


Since  fund  s  incep- 
tion date 


31  56  83%  (8/29/96) 
25  00        6  23%(a'31'99) 

-36  99  4  50%  (1  7. '98) 

-3519  951°e  (&'31'9e) 

7  66  7  66'c  (630/01 ) 

8.97  4  36%  (831 '99) 

10.46  10  46"=  (&'30'00) 

10.73  8.02°o  (a'29/86) 
-6,00  1  .74%  (a'31'99) 

-2  89  11  02°e  (3< 29/86) 

4.35  16  15%  (S3V99) 

-20.09  13.13%  (329.''86) 


17.  Although  the  above  table  shows 
that  the  V,A.  International  Fund  has 
outperformed  the  International  Equitv 
Fund  for  the  life  of  both  Funds,  most  of 
the  V.A.  International  Fund's 
performance  was  achieved  under  a 
different  sub-adviser.  For  the  six- 
months  ended  June  30.  2001,  when  both 
the  current  sub-advisers  were  ser\'ing 
the  total  return  of  the  V,A,  International 
fund  was— 19.26%  and  that  of  the 
International  Equitv  Fund  was — 
14,56%. 

18.  Both  Acquired  Funds  in  the  Clone 
Mergers  [i.e..  the  Large  Cap  Value  CORE 
II  fund  and  the  Active  Bond  II  Fund) 
had  other  sub-advisers  and  followed 
somewhat  different  investment 
programs  prior  to  Januar\-  1,  2001,  This 
may  reduce  the  value  of  performance 
comparisons  for  the  period  prior  to  that 
date. 

19.  As  a  contractual  commitment  in 
the  investment  advisorv'  agreements  for 
each  of  the  Trust  I  Funds.  John  Hancock 
reimburses  each  such  Fund  for  most  of 


its  operating  expenses  (other  than 
advison.'  fees)  that  exceed   10%  per 
annum  of  the  Fund's  average  dailv  net 
asset  value. 

20,  Hancock  Advisers,  through  at  least 
the  first  four  months  of  2002  has  agreed 
to  reimburse  each  of  the  V.A. 
International  Fund  and  the  V.A.  Mid 
Cap  Growth  Fund  for  most  of  its 
operating  expenses  (other  than  advisory 
fees)  that  exceed  .25%  per  annum  of  the 
Fund's  average  dailv  net  assets. 

21   The  terms  and  conditions  of  each 
of  the  six  proposed  mergers  will  be  as 
set  forth  in  an  Agreement  and  Flan  of 
Reorganization  ("Plan  "),  Each  merger 
will  occur  on  a  "Closing  Date."  which 
is  expected  to  be  December  7.  2001  for 
one  of  the  mergers,  December  19,  2001 
for  another,  and  December  14,  2001  for 
the  remainder 

22.  Under  th^  Plans,  each  Acquiring 
Fund  will  acquire  substantially  all  of 
the  assets,  subject  to  the  liabilities,  of 
the  corresponding  Acquired  Fund  in 
consideration  of  the  issuance  bv  the 


Acquiring  Fund  of  shares  having  an 
aggregate  net  asset  value  ("NAV")  equal 
to  the  aggregate  NAV  of  the  Acquired 
Fund's  shares,  determined  as  of  4  p.m. 
Eastern  Time  ("Effective  Time")  on  the 
Closing  Date  The  NAV  of  each  Fund's 
shares  for  these  purposes  will  be 
computed  in  the  same  manner  as  that 
Fund  nnrmallv  uses  in  pricing  its  shares 
for  purchase  and  redemption.  The 
aforementioned  Acquiring  Fund  Shares 
will  be  deli\ered  pro-rata  to  the 
Acquired  Fund's  shareholders  of  record 
as  of  the  close  of  business  on  the 
Closing  Date, 

23,  The  Plans  are  subject  to  a  number 
of  conditions  precedent,  including  that 
the  mergers  will  have  been  approved  by 
the  vote  of  shareholders  of  their 
respective  Acquired  Funds  In 
connection  with  that  vote,  the  Insurance 
(.ompanies  are  soliciting  instructions 
from  contract  owners  as  to  how  to  vote 
each  Acquired  Fund's  outstanding 
shares  The  Insurance  Companies  will 
vote  their  shares  of  an  Acquired  Fund 
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held  in  a  Separate  Account  based  on 
instructions  received  from  contract 
owners  who  are  participating  in  that 
Fund.  Shares  of  an  Acquired  Fund  for 
which  no  instructions  are  received  in 
time  to  be  voted  will  be  represented  bv 
the  Insurance  Companies  at  the  meeting 
and  voted  in  the  same  proportion  as 
shares  of  that  Fund  that  are  being  held 
in  the  same  Separate  Account  and  for 
which  instructions  ha\e  been  received 
in  time  to  be  voted 

24.  The  Plans  may  be  terminated  at 
any  time  by  mutual  agreement  between 
the  parties.  Applicants  have  agreed  to 
the  relief  they  are  requesting  being 
conditioned  on  their  obtainmg  period 
approval  from  the  SEC  of  any  material 
change  in  the  applicable  Plan. 


25.  Each  merger  has  been  structured 
so  as  to  be  a  tax-free  reorganization. 

26.  B8f:ause  of  the  similarity  of  each 
Acquired  Fund's  investment  program  to 
that  of  its  corresponding  Acquiring 
Fund,  applicants  do  not  expect  it  will  be 
necessarx'  to  acquire  or  dispose  of 
portfolio  securities  outside  the  normal 
course  in  connection  with  any  of  the 
proposed  mergers. 

27.  Whether  or  not  the  mergers  are 
consummated,  each  Fund  will  incur 
certain  other  e.xpenses  attributable  to 
the  Fund's  discharging  its  role  in 
connection  with  the  mergers.  This 
includes  each  Fund's  attributable 
portion  of  such  items  as  (a)  the  costs  of 
preparing  filing,  printing  and  mailing  of 
proxy  solicitation  materials,  (b)  the  cost 
of  conducting  a  Fund  shareholders 


meeting,  and  (c)  the  costs  of  obtaining 
any  appropriate  legal  opinions  and 
regulatory  approvals. 

28.  The  proposed  mergers  will  have 
no  effect  on  the  economic  or  other  rights 
and  interests  of  contract  owners.  The 
rates  of  fees  and  charges  under  the 
contracts  will  be  unaffected  by  the 
mergers. 

29.  The  six  tables  below  show,  for 
each  of  the  mergers  as  to  which 
applicants  request  relief,  the  constituent 
Funds'  fees  and  expenses  for  the  twelve 
months  ended  June  30.  2001.  as  well  as 
on  a  "pro-forma"  basis  as  if  those  Funds 
had  merged  at  the  beginning  of  that 
twelve  month  period.  The  fees  and 
expenses  are  expressed  as  an  annual 
percentage  of  the  Funds'  average  daily 
net  assets. 


Type  of  fee  or  expense 


Investment  l^anagement  Fees  , 

Ottier  Expenses  (Before  Reimbursement)  '. 

Total  Annual  Fund  Operating  Expenses  (Before  Reimbursement) 
Reimbursement  From  Investment  Manager  

Total  Annual  Fund  Operating  Expenses  (After  Reimbursement)  ... 


V  A   International 

fund  (acquired 

fund) 


International  eq- 
uity fund  (acquir- 
ing tund) 


Pro-forma  of  com- 
bined acquired 
fund  and  acquinng 
fund 


0.90% 
270% 
360% 
2  45% 

1.15% 


1  20% 
0  80% 

2  00°o 
.70% 

1.30% 


1  20% 
080% 

2  00% 
70% 

1  30% 


Type  of  fee  or  expense 


Investment  Management  Fees     i 

Other  Expenses  (Before  Reimbursement)  \ 

Total  Annual  Fund  Operating  Expenses  (Before  Reimbursement) 
Reimbursement  From  Investment  Manager  

Total  Annual  Fund  Operating  Expenses  (After  Reimbursement)  .. 


V  A  Mid  cap 
growlh  fund  (ac- 
quired fund) 


Fundamental 
growtti  fund  (ac- 
quinng fund) 


Pro-forma  of  com- 
bined acquired 
fund  and  acquiring 
fund 


Type  of  fee  or  expense 


Large  cap 

value 

CORE^"^'  II 

fund  (acquired 

fund) 

(percent) 


Large  cap 

value 

CORE  -^^t  fund 

(acquinng 

fund) 
(percent) 


Pro  forma  of 
combined  ac- 
quired fund 
and  acquinng 
fund 
(percent) 


Investment  Management  Fees  1 

Ottier  Expenses  (Before  Reimbursement)  

Total  Annual  Fund  Operating  Expenses  (Before  Reimbursement) 
Reimbursement  from  Investment  Manager  ,  '. 

Total  Annual  Fund  Operating  Expenses  (After  Reimbursement)  ... 


75* 

.66 

1.41' 

.56 

.85- 


.75 
.20 
.95 
.10 

85 


75 
.31 
1.06 
.21 
85 


'Restated  to  reflect  a  05°o  investment  management  fee  decrease  effective  as  of  May  1.  2001 


Type  of  fee  or  expense 


Active  bond  II 

fund  (acquired 

fund) 

(percent) 


Active  bond 

tund  (acquinng 

fund) 

(percent) 


Pro-forma  of 
combined  ac- 
quired tund 
and  acquinng 
fund 
(percent) 


Investment  Management  Fees         ^ 

Ottier  Expenses  (Before  Reimbursement)  1 

Total  Annual  Fund  Operating  Expenses  (Before  Reimbursement) 
Reimbursement  from  Investment  Manager  

Total  Annual  Fund  Operating  Expenses  (After  Reimbursement)  ... 


.70 

.62* 

.62 

.48 

.5 

.15 

1.18 

.TT 

.77 

38 

.05 

.05 

.80 

.72- 

72 

Type  of  fee  or  expense 


Investment  Management  Fees  

Ottier  Expenses  (Before  Reimbursement)  .... 

Total  Annual  Fund  Operating  Expenses. 

(Before  Reimbursement) 
Reimbursement  from  Investment  Manager) 

Total  Annual  Fund  Operating  Expenses. 

(After  Reimbursement)  


Aggressive  bal- 
anced fund  :  ac- 
quired fund) 
(.In  percent) 


Managed  lacguir- 

ing  fund) 

(In  percent) 


.67 
2B 

.95 
18 


77 


-u 


Pro-forma  of  com- 
bined acquired 
tund  ana  acqumng 
tuna 
(In  percent) 


•.67 
Ml 

•78 
•.01 


•77 


67 

11 

.78 
01 


77 


■  Restated  to  reflect  an  investment  management  fee  increase  of  approximately  35%  effective  as  of  November  i    2000 


Type  of  fee  or  expense 


Investment  Management  Fees  

Ottier  Expenses  (Before  Reimbursement)    ... 

Total  Annual  Fund  Operating  Expenses. 

(Before  Reimbursement) 

Reimbursement  from  Investment  Manager)  .. 

Total  Annual  Fund  Operating  Expenses 

(After  Reimbursement) 


Mid  cap  blend 

tund  (acquired 

fundi 

(In  percent) 


Growtfi  &  Income 

(acquinrvg  fund. 

(In  percent) 


Pro-forma  of  com- 
bined acquired 
fund  ana  acquiring 
fund 
(In  percent) 


75 
.23 

.98 

13 

85 


'67 
.12 

•79 
.02 

•77 


67 
,12 

.79 
02 

77 


•Restated  to  reflect  an  investment  management  fee  increase  effective  as  of  November  l.  20(X)   Pnor  to  ttiat  date  ttie  fee  was  25%  per 
annum 


'  Restated  to  reflect  an  increase  m  the  investment  management  fee  (which  previously  had  been  .25%)  effective  as  of  November  1 ,  2001 . 


30.  None  of  the  Funds  impose  any 
front-end  or  back-end  sales  charge 

31.  The  Declaration  Trust's  Board  of 
Trustees  considered  the  mergers  to 
which  the  Declaration  Funds  are  party 
at  a  meeting  on  September  11.  2001. 
Among  other  things,  the  Board 
considered  the  following  matters: 

a.  The  Declaration  Funds  are  no 
longer  being  offered  to  new  Contract 
purchasers,  making  it  increasingly 
difficult  for  those  Funds  to  attract 
additional  assets. 

b.  Shareholders  may  be  better  served 
by  larger  Funds  (such  as  the 
corresponding  Acquiring  Funds), 
because  those  Funds  may  be  able  to 
invest  in  a  broader  range  of  securities 
and  increase  diversification. 

c.  The  International  Equity  Fund 
shares  have  performed  better  than  the 
V.A.  International  Fund  over  the  twelve 
months  ended  June  30,  2001;  and  the 
Fundamental  Growth  Fund  has 
outperformed  the  V.A.  Mid  Cap  Growth 
Fund  over  the  life  of  both  Funds.  The 
Trustees  believed  that  each  of  these 
Acquiring  Funds  is  better  positioned 
than  the  corresponding  Declaration 
Fund  to  generate  strong  future  returns, 
because  of  its  greater  flexibility  to 
choose  from  among  a  broader  range  of 
investments. 

d.  The  proposed  mergers  may  lead  to 
economics  of  scale  that  can  lead  to 
better  control  over  expenses  them  is 
possible  for  the  Declaration  Funds 
alone. 


e  The  proposed  mergers  may  also 
benefit  John  Hancock  and  John  Hancock 
Advisers  by  reducing  the  amount  of 
resources  the  John  Hancock 
organization  currently  expends  in  the 
management  and  administration  of 
these  Funds.  The  Board  concluded. 
however,  that  any  such  savings  would 
not  be  significant 

f.  The  historical  expense  ratio  of  each 
Declaration  Fund  and  its  corresponding 
Acquiring  Fund,  as  well  as  the  pro- 
forma  expense  ratio  assuming  a 
combination  of  the  two  Funds. 

g.  Given  the  Acquiring  Funds'  current 
size  and  historical  growth  rate,  the 
Trustees  did  not  believe  that,  under  all 
the  circumstances,  either  Declaration 
Fund  would  grow  to  an  asset  size  that 
would  allow  it  to  realize  economics  of 
scale  or  to  significantly  broaden 
diversification  of  its  investment 
portfolio. 

32.  Based  on  such  considerations,  and 
all  the  other  information  available  to 
them,  the  Declaration  Trust's  Board, 
including  all  of  its  trustees  who  are  not 
"interested  persons"  of  the  Declaration 
Trust  or  of  any  of  its  "affiliated  persons" 
as  those  terms  are  defined  in  section 
2{a}  of  the  Act  (  "Independent 
Trustees"),  unanimously  approved  both 
of  the  mergers  to  which  a  Declaration 
Fund  is  party.  In  addition,  the  Board, 
including  all  of  the  Independent 
Trustees,  in  the  exercise  of  their 
reasonable  business  judgment, 
unanimously  determined  that  each  such 
merger  would  be  in  the  best  interest  of 


the  affected  Declaration  Fund  and  its 
shareholders,  and  that  the  interests  of 
such  shareholders  would  not  be  diluted 
as  a  result  of  the  merger 

33  Trust  Is  Board  of  Trustees 
considered  each  merger  at  a  meeting  on 
September  12.  2001 

34.  As  to  each  Acquinng  Fund,  the 
Trust  1  Board  considered,  among  other 
things,  the  following  matters 

a.  The  mergers  would  add  substantial 
assets  to  each  .Acquiring  Fund,  which 
may  help  the  Acquiring  Funds  to  be 
managed  more  efficiently  and 
effectively  over  time. 

b  The  acquisition  of  these  assets 
would  involve  little  effort  or  expense  on 
behalf  of  the  Acquiring  Funds 

c.  The  fact  that  the  mergers  will  not 
in  any  way  disadvantage  these  Funds 

35.  As  to  the  Acquired  Funds,  the 
Board  considered,  among  other  things, 
the  following  matters: 

a.  The  fact  that  the  investment 
programs  of  the  constituent  Funds  in 
each  proposed  merger  are  similar  (or 
identical),  except  for  the  relathe  size  of 
each  Fund 

b  The  fact  that,  due  to  their  relatively 
small  size,  the  Acquired  Funds  are  not 
economic  to  operate,  and  there  is  no 
reasonable  prospect  for  any  of  these 
Funds,  by  itself,  to  remedy  this 

c.  The  fad  that  a  merger  of  each  of 
these  Funds  with  its  corresponding 
-Acquiring  Fund  would  address  this 
problem  in  a  way  that  permits  the 
shareholder  of  the  .^cqulred  Fund  to 
continue  to  have  the  same  or  similar 


I 
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investment  program,  as  well  as  the 
expected  benefits  of  lower  expenses 
over  time  and  more  effective 
management 

d.  The  relative  performance  records  of 
the  Large  C^ap  Value  CORE  and  Active 
Bond  Funds,  since  their  respective 
commencements  of  operations.  The 
performance  records  of  the  Acquired 
Funds  corresponding  to  these  two 
.■\cquiring  Funds  were  less  relevant  to 
the  Board,  for  two  reasons.  First,  in  each 
case,  part  of  the  acquired  Fund's 
historical  performance  was  achieved  by 
a  sub-adviser  that  has  since  been 
terminated  and  that  follow  a  somewhat 
different  investment  program.  Second, 
because  the  investment  program  and 
sub-adviser  of  each  of  these  two 
.Acquired  Funds  are  now  the  same  as 
those  of  its  corresponding  Acquiring 
Fund,  the  future  performance  of  either 
of  these  .Acquired  Funds  should  not 
differ  from  that  of  its  corresponding 
.Acquiring  Fund,  except  to  the  extent 
that  the  .Acquired  Fund  cannot  be 
managed  as  efficiently  and  effectively 
due  to  its  smaller  size 

e.  The  investment  performance 
records  of  the  Managed  Fund  and  the 
Growth  &  Income  Funds  over  the 
relativelv  long  period  of  their  existence. 
The  investment  performance  record  of 
the  correspcmding  Acquired  Funds  was 
less  relevant  to  the  Board,  because  each 
of  those  Funds  commenced  operations 
only  on  .August  31.  1999. 

f  The  fact  that  the  merger  will  afford 
.Aggressive  Balanced  and  Mid  Cap  Blend 
Fund  shareholders  an  opportunitv  to 
benefit  from  the  in\  estment  expertise  of 
a  second  sub-adviser,  in  addition  to  that 
of  their  current  sub-adviser. 

g.  The  fact  that  the  proposed 
transactions  will  not  in  any  way 
disadvantage  any  of  the  Trust  I 
constituent  Funds, 

36.  Based  on  such  considerations,  and 
all  other  information  available  to  them. 
Trust  Is  Board,  including  all  of  its 
Independent  Trustees,  unanimously 
approved  each  merger.  In  addition,  the 
Board,  including  all  of  the  Independent 
Trustees,  in  the  exercise  of  their 
reasonable  business  judgment, 
unanimously  determined  that  each  such 
merger  for  which  this  application  seeks 
relief  would  be  in  the  best  interest  of 
each  affected  Trust  I  Fund  and  its 
shareholders,  and  that  the  interests  of 
such  shart^holders  would  not  be  diluted 
as  a  result  of  anv  of  the  mergers  for 
which  the  application  seeks  relief, 

37,  Each  Fund  will  be  charged  with 
those  expenditures  incurred  in 
connection  with  the  mergers  described 
above  that  are  properly  attributable  to  it. 
The  expenses  for  a  Fund  are  expected  to 
range  from  Si 2.000  to  522,500,  These 


costs  are  within  the  category  of 
reimbursable  expenses  under  the  Funds' 
expense  reimbursement  arrangements. 
Applicants  assert  that,  as  a  practical 
matter  only  the  Managed,  Growth  and 
Income,  and  Active  Bond  Funds  may 
bear  any  merger  costs  and  expenses. 
Applicants  also  assert  that  the  amount 
of  expenses  that  they  would  bear  is 
insufficient  to  affect  their  per  share  net 
asset  value  or  their  published  expense 
ratios. 

Applicants'  Legal  .\nalysis 

1,  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  %  or  more  of  whose 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person  is  an  investment 
company,  any  investment  adviser  of  that 
company.  Applicants  state  that  each 
Acquired  Fund  and  its  corresponding 
Acquiring  Fund  may  be  deemed 
affiliated  persons  and,  thus,  absent  an 
exemption,  the  reorganization  may  be 
prohibited  by  section  17(a). 

2,  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affdiated 
persons  of  an  affiliated  person,  solely  bv 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rules  are 
satisfied. 

3,  Applicants  believe  that  rule  17a-8 
may  be  unavailable  in  connection  with 
the  mergers,  because  one  of  the 
constituent  Funds  in  each  merger  may 
be  deemed  to  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule. 
Most  particularly,  the  investment 
manager  of  one  of  the  Funds  in  each  of 
the  mergers  is  an  affiliated  person  of 
that  Fund,  because  that  Fund's  shares 
held  by  the  investment  manager  and 
reflecting  "seed  money"  that  the 
investment  manager  has  maintained  in 
the  Fund  constitute  more  than  5%  of  the 
Fund's  outstanding  shares.  These  shares 
will  be  voted  in  accordance  with 


Contract  owner  instructions  (i.e.,  in  the 
same  manner  as  if  they  were  shares 
attributable  to  Contracts  as  to  which 
voting  instructions  have  not  been 
received  from  the  Contract  owners). 

4,  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  e.xempt  a  transaction 
JTom  the  provisions  of  section  17(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act, 

5,  Applicants  request  an  order  under 
section  17(b)  of  the  .Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  permit  applicants  to 
consummate  the  mergers.  Applicants 
submit  that  the  mergers  satisfy  the 
standards  of  section  17(b)  of  the  Act, 

6,  In  support  of  their  claim  that  the 
mergers  satisfy  the  standards  of  section 
17(b)  of  the  Act,  Applicants  state  that  (a) 
the  aggregate  value  of  the  interest  of  a 
contract  owner  participating  in  an 
Acquired  Fund  or  an  Acquiring  Fund 
will  not  change  as  a  result  of  the 
proposed  merger;  (b)  the  investment 
program  and  fundamental  investment 
policies  of  each  Acquired  Fund  and  the 
corresponding  Fund  are  substantially 
similar  (or  in  some  cases  identical);  (c) 
the  Board  of  Trustees  of  each  Fund, 
including  all  Independent  Trustees  have 
determined  that  each  merger  is  in  the 
best  interest  of  that  Fund  and  its 
shareholders;  (d)  no  sales  charges  will 
be  imposed  in  connection  with  the 
mergers:  (e)  the  mergers  will  impose  no 
direct  or  indirect  tax  liability  upon  any 
Fund  or  its  shareholders  or  participating 
contract  owners:  (f)  the  requirements  of 
rule  1 7a-8  relating  to  the  actions  of  the 
Boards  of  Trustees  for  the  Declaration 
Trust  and  Trust  1  will  be  satisfied  (g)  the 
mergers  will  be  submitted  to 
shareholders  of  the  Acquired  Funds 
pursuant  to  registration  statements  on 
Form  N-14:  (h)  the  transfer  of  securities 
will  be  made  on  the  basis  of  relative  net 
asset  value;  (i)  those  merger  related 
costs  that  will  be  borne  bv  a  Fund  will 
not  affect  the  value  of  its  per  share  net 
asset  value  or  their  published  expense 
ratios;  (j)  the  total  annual  operating 
expense  ratio  of  each  of  the  Acquiring 
Funds,  before  reimbursement,  is  lower 
(or.  in  the  case  of  Fundamental  Growth 
Fund,  no  more  than  a  few  basis  point 
higher)  than  the  Fund  it  is  acquiring; 
and  (k)  the  investment  manager  for  each 
Fund  votes  all  of  its  shares  in  the  same 
proportion  as  the  instruction  received 
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from  contract  owners  who  are 
participating  in  that  Fund. 

7.  Specifically,  Applicants  believe  the 
fairness,  reasonableness  and  absence  of 
overreaching  are  evidenced  and 
supported  by  the  Board  determinations 
set  out  above  and  the  factors  that  the 
Boards  considered  in  connection  with 
that  determination;  by  the  terms  of  the 
mergers,  as  described  above;  by  the 
absence  of  any  negative  impact  on  the 
value  of  any  shareholder's  or  contract 
owner's  interest;  by  the  expected 
benefits  to  all  of  the  Funds  from  the 
proposed  mergers;  and  by  the  fact  that, 
as  applicants  represent  in  the 
application,  the  mergers  will  be  effected 
in  compliance  with  all  the  requirements 
of  Rule  1 7a-8.  except  for  the  existence 
of  an  impermissible  affiliation  through 
ownership  of  seed  money  shares  bv  an 
investment  adviser. 

8.  In  view  of  the  similarity  of  each 
Acquired  Fund  to  its  corresponding 
Acquiring  Fund,  Applicants  contend 
that  each  merger  will  be  consistent  with 
the  constituent  Funds'  policies  as 
recited  in  their  respective  registration 
statements  and  reports  filed  under  the 
Act. 

9.  Applicants  also  believe  that  each 
merger  is  consistent  with  the  policies 
and  purposes  of  the  Act,  particularly  in 
view  of  the  fact  that  each  merger  is 
subject  to  approval  by  the  Acquired 
Fund's  sharesholders  and  that  none  of 
the  mergers  will  result  in  any 
diminution  or  dilution  of  the  value  of 
any  security  holder's  interests  or  anv 
other  loss  or  diminution  of  his  or  rights 
or  privileges. 

Foi  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretan'. 
IFR  Doi:,  01-29164  Filed  11-20-01;  8:45  ami 

BILLING  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L,  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  26,  2001:  Closed 
meetings  will  be  held  on  Tuesday. 
November  27,  2001,  and  Thursday, 
November  29,  2001.  at  10:00  am. 

Commissioner,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


The  General  Counsel  of  the 

Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c){5).  (6),  (7),  (9)(A),  (9)(B). 
and  (10)  and  17  CFR  200.402(a)(5),  (6), 
(7),  9(i),  9{ii)  and  (10),  permit 
consideration  of  the  scheduled  matters 
at  the  closed  meetings. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday. 
November  27,  2001  will  be:  Institution 
and  settlement  of  injunctive  actions; 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and  formal  orders. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thursday. 
November  29,  2001.  will  be:  Institution 
and  settlement  of  injunctive  actions; 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and  consideration 
of  amicus  participation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  November  19.  2001. 
lonathan  G,  Katz, 

Secretary. 

[FR  Dor  01-29307  Filed  11-1&-01;  3:52  pm| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Retease  No.  34-45059;  File  No.  SR-CHX- 
2001-20] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stock  Exchange,  Incorporated  To 
Extend  Pilot  Rules  for  Decimals 

November  15,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  .Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  gi\  en  that  on  October 
30,  2001,  the  Chicago  Stock  Exchange. 
Incorporated  ( "CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  6.  2001.  the  Exchange 
filed  an  amendment  that  completely 


replaces  and  supersedes  the  original 
proposal, '  The  Exchange  filed  the 
proposal  pursuant  to  section  19(b)(3)(A) 
of  the  .Act."  and  rule  19b-^(f)(6)"> 
thereunder,  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission,  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I,  Self-Regulator>  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposed  to  extend 
through  January  14,  2002,  the  pilot 
amendments  to  certain  CHX  rules  that 
were  impacted  by  the  securities 
industry  transition  to  a  decimal  pricing 
environment.  The  pilot  rules  are  due  to 
expire  on  November  5.  2001.  The  CHX 
does  not  propose  any  substantive  or 
typographical  changes  to  the  pilot;  the 
only  change  is  an  extension  of  the 
pilots  expiration  date  through  lanuary 
14.  2002.  The  text  of  the  proposed  rule 
change  is  available  at  the  Commission 
and  at  the  CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CH.X  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements, 

A.  Self-Regulaton,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  24.  2000.  the  Commission 
approved,  on  a  pilot  basis  through 
February  28.  2001.  changes  proposed  by 
the  Exchange  to  amend  certain  CHX 
rules  that  would  be  impacted  by  the 
securities  industry  transition  to  a 


I  15  U.S.C.  78s(b)(l). 
M7CFR240  1«)b-4. 


'SeeOc1ot)er31.  2001  letter  from  Kathl«"n  M 
Boege.  Associate  General  Counsel.  CHX,  to  Alton  S 
Har\'ey.  Division  of  Market  Regulation  ("Division"!. 
Commission  and  attachments  ("Amendment  No, 
1  ■)  See  Novemtjer  13.  2001  telephone  conversation 
between  Kathleen  M.  Boege,  CHX,  and  Joseph 
Morra.  Special  Counsel.  Division,  Commission. 

M5  U.S.C.  78sfbH3)(A). 

*  17  CFR  240.19t)-4(f)(6).  The  Commission 
waived  the  5-day  pre- filing  notice  requirement 
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decimal  pricing  environment.*'  The  pilot 
wa.5  extended  twice."  The  Exchange 
now  requests  an  extension  of  the  current 
pilot  through  lanuary  14,  2002.  Other 
than  extending  the  date  of  the  pilot 
through  January  14, 2002.  the  Exchange 
does  not  propose  to  make  any 
substantive  or  typographical  changes  to 
the  pilot. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b)  "  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
section  6(b)(,T)  of  the  Acf^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
competition 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  .Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(lii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
mav  designate,  it  has  become  effective 
pursuant  to  se<;tion  19(b)(3)(A)  of  the 
Act  '"and  rule  19b-4(f)(fi)  thereunder." 


"  Stv  .Swunlies  Exthrtiigp  Act  Release  No.  4.3204 
(August  24,  2000),  fiS  FK  53065  (August  31, 
2000)(.SR-<;HX-00-22) 

'  .See  Serurtties  Exchange  Act  Release  Nos.  43974 
(Februarv'  16,  20011,  6b  FR  11621  (Febniary  26, 
2001)(SR-f:HX-2001-O3)(extending  pilot  through 
julvq.  2001)  and  444H8  Ijunf  28.  2001),  66  FR 
356B4  Ijulv  6,  2001|(,SR-c;HX-20()1-13)(extending 
pilot  through  Novemtjer  5,  2001). 

"15  VS.C  78f(b). 

"IS  II  SC  78nb)(5). 

'"15  use.  78s(b)(3)(A). 

"17C:FR240.19b-4in(6). 


At  any  bme  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  both  effective 
and  operative  upon  filing  with  the 
Commission  because  such  designation 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  January  14,  2002, 
the  deadline  for  which  self-regulator>' 
organizations  must  file  proposed  rule 
changes  to  set  the  minimum  price 
variation  for  quoting  in  a  decimals 
environment.  For  these  reasons,  the 
Commission  finds  good  cause  to 
designate  that  the  proposal  is  both 
effective  and  operative  upon  filing  with 
the  Commission  '- 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
written  submission  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S,C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-2001-20  and  should  be 
submitted  bv  December  12.  2001. 


'•'  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considerad  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U..S.C.  78c(f). 


For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.' ' 

Margaret  H,  McFarland. 
Deputy  Sfcretar}-. 

[FR  Doc.  01-29118  Filed  11-20-01;  8:45  am] 
BILLING  CODE  801(M)1-M 


SOCIAL  SECURITY  ADMINISTRATION 

President's  Commission  to  Strengthen 
Social  Security 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Announcement  of  meeting 
location. 

DATES:  November  29,  2001  10:00  a.m.- 
6:00  p.m. 

ADDRESSES:  Hampton  Ballroom,  the 
Omni  Shoreham  Hotel.  2500  Calvert 
Street.  NW.  Washington.  DC  20008, 
(202) 234-0700. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Register  notice  announcing  the 
November  29  meeting  of  the  President's 
Commission  to  Strengthen  Social 
Security  did  not  include  a  meeting 
location.  The  purpose  of  this 
announcement  is  to  provide  the  meeting 
location. 

The  Commission  will  meet 
commencing  Thursday,  November  29.  at 
10:00  a.m.  and  ending  at  6:00  p.m..  with 
a  break  for  lunch  between  1 :00  p.m.  and 
2:00  p.m.  The  Commission  will  be 
deliberating  on  how  to  administer 
personal  accounts  and  how  to  ensure 
long-term  solvency  in  the  Social 
Security  program. 

Dated:  November  16.  2001. 
Michael  A.  Anzick. 

Designated  Federal  Officer. 

(FR  Doc.  01-29284  Filed  11-20-01:  8:45  am] 

BILUNG  CODE  4191-02-0 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3802] 

Notice  of  Declaration  of  Foreign 
Countries  as  Reciprocating  Countries 
for  the  Enforcement  of  Family  Support 
(Maintenance)  Obligations 

AGENCY:  Office  of  the  Legal  Adviser. 
U.S.  Department  of  State. 

This  notice  amends  and  supplements 
Department  of  State  Public  Notice  3315. 
65  FR  31953  (May  19.  2000). 

Section  459A  of  the  Social  Security 
Act  (42  U.S.C,  659A)  authorizes  the 
Secretary  of  State  with  the  concurrence 
of  the  Secretary  of  Health  and  Human 


'17C;FR200  30-3(a)(12). 
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Services  to  declare  foreign  countries  or 
their  political  subdivisions  to  be 
reciprocating  countries  for  the  purpose 
of  the  enforcement  of  family  support 
obligations  if  the  countrv'  has 
established  or  has  undertaken  to 
establish  procedures  for  the 
establishment  and  enforcement  of  duties 
of  support  for  residents  of  the  United 
States.  These  procedures  must  be  in 
substantial  conformity  with  mandatorv 
elements  set  out  in  the  statute: 
procedures  for  the  establishment  of 
paternity  and  support  orders  for 
children  and  custodial  parents;  a  system 
for  the  enforcement  of  orders,  including 
procedures  for  the  collection  and 
distribution  of  payments  under  such 
orders;  providing  administrative  and 
legal  services  without  cost  to  the  U.S. 
applicant;  and  the  designation  of  an 
agency  to  ser\'e  as  a  Central  Authority. 

Once  such  a  declaration  is  made, 
support  agencies  in  jurisdictions  of  the 
United  States  participating  in  the 
program  established  by  Title  IV-D  of  the 
Social  Security  Act  (the  IV'-D  program) 
must  provide  enforcement  ser\'ices 
under  that  program  to  such 
reciprocating  countries  as  if  the  request 
for  ser\'ice  came  from  a  U.S.  state. 

The  declaration  authorized  by  the 
statute  may  be  made  "in  the  form  of  an 
international  agreement,  in  connection 
with  an  international  agreement  or 
corresponding  foreign  declaration,  or  on 
a  unilateral  basis."  The  Secretary'  of 
State  has  authorized  cither  the  Legal 
Adviser  or  the  Assistant  Secretary  for 
Consular  Affairs  to  make  such  a 
declaration  after  consultation  with  the 
other. 

As  of  this  date,  the  following 
countries  (or  Canadian  provinces)  have 
been  designated  foreign  reciprocating 
countries: 


Country 


Effective  date 


Australia      

Canadian  ProvirKes: 

Bntish  Columbia  ... 

Manitoba 

Nova  Scotia      

Czech  Republic  

Ireland 

Poland  

Portugal  

Slovak  Reput)lic 


May  21   2001 

Dec   15.1999 
July  1 1 .  2000 
Dec  18.  1998 
May  3.  2000 
Sept  10,  1997 
June  14.  1999 
Mar  17.  2001 
Feb  1    1998 


Information 

Each  of  these  countries  (or  Canadian 
provinces)  has  designated  a  Central 
Authority  to  facilitate  enforcement  and 
ensure  compliance  with  the  standards  of 
the  statute.  Information  relating  to  the 
designated  Central  Authorities,  and  the 
procedures  for  processing  requests  may 
be  obtained  by  contacting  Stephen 


Grant,  Director,  Office  of  the  United 
States  Central  .Authority  for 
International  Child  Support, 
Department  of  Health  and  Human 
Services,  Office  of  Child  Support 
Enforcement  (OCSE),  370  LEnfant 
Promenade  SW,  4  Aerospace  Building. 
Washington,  DC  20447;  phone  (202) 
260-5943,  fax  (202)  401-5539.  email 
sgrant^acf.  dhhs.gov. 

Questions  regarding  this  notice,  the 
status  of  negotiations,  declarations  and 
agreements  may  be  obtained  bv 
contacting  Mar}  Helen  Carlson  at  the 
Office  of  the  Assistant  Legal  Adviser  for 
Private  International  Law,  Suite  203 
South  Building,  2430  E  Street,  NAV., 
Washington,  DC  20037-2851;  phone 
(202)  776-8420,  fax  (202)  776-8482, 
email  carlsonmh^ms. state. gov. 

The  law  also  permits  individual  states 
of  the  United  States  to  establish  or 
continue  existing  reciprocating 
arrangements  with  foreign  countries 
when  there  has  been  no  federal 
declaration  .Many  states  have  such 
arrangements  with  additional  countries 
not  yet  the  subject  of  a  federal 
declaration   Information  as  to  these 
arrangements  may  be  obtained  from  the 
individual  state  IV-D  Agencv, 

Jeffrey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 
International  Law.  Department  of  State. 
IFR  Doc  01-291.S3  Filed  11-20-01:  8:45  am] 
BILUMG  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3805] 

Defense  Trade  Advisory  Group;  Notice 
of  Open  Meeting 

The  Defense  Trade  Advisorv'  Group 
(DTAG)  will  meet  in  open  session 
beginning  at  8:30  am  on  Wednesday. 
December  12.  2001.  in  Room  F-3420  at 
the  National  Foreign  .Affairs  Training 
Center  (NFATC).  4000  Arlington  Blvd.. 
Arlington,  VA.  The  membership  of  this 
advisory'  committee  consists  of  private 
sector  defense  trade  specialists, 
appointed  by  the  Assistant  Secretan'  of 
State  for  Political-Military-  Affairs,  who 
advise  the  Department  on  policies, 
regulations,  and  technical  issues 
affecting  defense  trade 

The  purpose  of  the  meeting  will  be  to 
review  progress  of  the  working  groups 
and  to  discuss  current  defense  trade 
issues  and  topics  for  further  study. 

Members  of  the  public  may  attend  the 
open  session  as  seating  capacity  allows, 
and  will  be  permitted  to  participate  in 
the  discussion  in  accordance  with  the 
Chairman's  instructions  Members  of  the 


public  may.  if  they  wish,  submit  a  brief 

statement  to  the  committee  in  writing. 

As  access  to  the  Department  of  State 
facilities  is  controlled,  persons  wishing 
to  attend  the  meeting  must  notify  the 
DT.AG  Executive  Secretariat  bv  COB 
Thursday,  December  6,  2001.  If  notified 
after  this  date,  the  DTAG  Secretariat 
cannot  guarantee  that  State's  Bureau  of 
Diplomatic  Security  can  complete  the 
necessary-  processing  required  to  attend 
the  December  12  plenary 

Each  nnn-memoer  obserxer  wishing  to 
attend  should  provide  his/her  name, 
company  or  organizational  affiliation, 
date  of  birth,  and  social  security  number 
to  the  DTAG  Secretariat  bv  fax  to  (202) 
64  7-9779  (Attention:  Mike  Slack)  A  list 
will  be  made  up  for  Diplomatic  Security 
and  that  Reception  Desk  at  the  NFATC 
Visitor  Center.  Attendees  must  present  a 
driver's  license  with  photo,  a  passport, 
a  U.S  Government  ID.  or  other  valid 
photo  ID  for  entn 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slack.  DTAU  Shi  retariat,  US. 
Department  of  State.  Office  of  Regional 
Security  and  Arms  Transfers  (PM/ 
RSAT).'Room  7424  Main  State, 
Washington.  DC  20520-2422.  Phone 
(202)  647-2882,  Fax:  (202)  647-9779. 

Ddted:  November  14.  2001, 
Robert  W.  Maggi, 

Acting  Deputy  Assistant  Secretary.  Bureau 
of  Political-Military'  Affairs.  Deparment  of 
State. 

[FR  Doc.  01-291.'j4  Filed  11-20-01:  8:45  am] 

BILUNG  CODE  4nO-2S-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3827] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  .Advisory-  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State. 
2201    -C'  Street  NW  .  Washington.  DC. 
December  17-18.  2001  in  Conference 
Room  1105   Prior  notification  and  a 
valid  photo  are  mandatory-  for  entrance 
into  the  building  One  week  before  the 
meeting,  members  of  the  public 
planning  to  attend  must  notif\-  Gloria 
Walker.  Office  of  Historian  (202-663- 
1124)  to  provide  relevant  dates  of  birth. 
Social  Securit)  numbers,  and  telephone 
numbers 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  3  p.m. 
on  Monday  December  17.  2001,  to 
discuss  declassification  and  transfer  of 
Department  of  State  electronic  records 
to  the  Nntiona!  .Archives  an'^  RpcnrHs 
■Administration  and  the  modernization 
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of  the  Foreign  Relations  series.  The 
remainder  of  the  Committee's  sessions 
from  3:15  p  m   until  4:30  p.m  on 
Monday.  December  17.  2001.  and  9  a.m. 
until  1  p.m.  on  Tuesday.  December  18. 
2001,  will  be  closed  in  accordance  with 
Section  10(d)  of  the  Federal  Advisorv 
Committee  Act  (P.L.  92-463).  The 
agenda  calls  for  discussions  of  agency 
declassification  decisions  codcerning 
the  Foreign  Relations  series. 

These  are  matters  not  subject  to 
public  disclosure  under  5  U.S.C. 
.T.T2b(c)(l)  and  the  public  interest 
requires  that  such  activities  be  withheld 
from  disclosure 

Questions  concerning  the  meeting 
should  he  directed  to  Marc  J.  Susser, 
Executive  Secretary.  Advisor^■ 
CJimmittee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian.  Washington,  DC. 
20520.  telephone  (202)  663-1123,  (e- 
mail  histonvistate.gov). 

IJ.itrii    NoMMTiber  8.  2001. 
Man;  [.  Susser, 

ExfHuthv  Secrvlan.  Advison  CnmmiUee  on 
Historical  Diplomatic  Documentation. 
Department  of  State. 

'FR  Dm    (ll-201,T-,  Filed  1 1-20-01;  8:45  am] 

BILLING  C00€  4710-11-P 


DEPARTMENT  OF  STATE 

[Notice  Number  3845] 

Shipping  Coordinating  Committee: 
Notice  of  Meeting 

The  Shipping  Coordinating 
( innimittee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Tuesdav. 
December  11.  2001,  in  room  1303  at 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SVV.  Washington,  DC, 
20.593-0001 

The  purpose  nf  the  meeting  is  to 
review  the  agenda  items  to  be 
c;onsidered  at  the  twentv-ninth  session 
of  the  Facilitation  Committee  (FAL  29) 
of  the  International  Maritime 
Organization  (IMO).  which  is  scheduled 
for  lanuary  7  to  11.  2002.  at  the  IMO 
headquarters  in  London.  Proposed  U.S. 
positions  on  the  agenda  items  for  FAL 
24  will  be  discussed 

The  major  items  for  discussion  for 
FAL  29  will  include  the  following: 
— Convention  on  Facilitation  of 

International  Maritime  Traffic 
— Consideration  and  adoption  of 

proposed  amendments  to  the  Annex 

to  the  Convention 
— EDI  messages  for  the  clearance  of 

ships 
— Application  of  the  Committee's 

Guidelines 


— General  review  of  the  Convention 
including  harmonization  with  other 
international  instruments 
— Formalities  connected  with  the 

arrival,  stay  and  departure  of  ships 
— Formalities  connected  with  the 
arrival,  stay  and  departure  of 
persons — Stowaways 
— Facilitation  aspects  of  other  IMO 

forms  and  certificates 
— Technical  co-operation  sub- 
programme  for  facilitation 
— Ship-port  interface 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  mav 
seek  information  by  writing:  Chief, 
Office  of  Standards  Evaluation  and 
Development,  U.S.  Coast  Guard 
Headquarters.  Commandant  (G-MSR), 
room  1400.  2100  Second  Street,  SW., 
Washington,  DC,  20593-0001  or  by 
calling  Mr.  David  A.  Du  Pont  at:  (202) 
267-0971. 

Dated;  November  9.  2001. 

Stephen  Miller, 

E.\ecutive'Secretar\:  Shipping  Coordinating 
Committer.  Department  of  State. 

jFR  Doc.  01-29157  Filed  11-20-01;  8:45  am] 

BILLING  CODE  4710-07-P 

\ 

DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

[Public  Notice  3844] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travel 
to,  in,  or  Through  Libya 

On  December  11.  1981,  pursuant  to 
the  authoritv  of  22  U.S.C.  21  la  and 
E.xecutive  Order  11295  (31  FR  10603). 
and  in  accordance  with  22  CFR  51.73  (a) 
(3).  all  United  States  passports  were 
declared  invalid  for  travel  to,  in,  or 
through  Libya  unless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettled  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  possibilitv 
of  hostile  acts  against  Americans  in 
Libya.  The  American  Embassy  in  Tripoli 
remains  closed,  thus  preventing  the 
United  States  from  providing  routine 
diplomatic  protection  or  consular 
assistance  to  Americans  who  may  travel 
to  Libya. 

In  light  of  these  events  and 
circumstances.  I  have  determined  that 
Libya  continues  to  be  an  area  "*   *  * 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers  "  within  the 
meaning  of  22  U.S.C.  211a  and  22  CFR 
51.73(a)(3). 


Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Libya  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  midnight 
November  24.  2002.  unless  extended  or 
sooner  revoked  by  Public  Notice. 

Dated:  Dei  ember  i;i.  2001. 
Colin  L.  Powell. 

Secretary-  of  State.  Department  of  State. 
jFR  Doc.  01-2915e  Filed  11-20-01;  8:45  am) 

BILLING  CODE  4710-1 0-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-239] 

WTO  Dispute  Settlement  Proceeding 
Brought  by  Brazil  Regarding 
Antidumping  Duties  Imposed  by  the 
United  States  on  Silicon  Metal  From 
Brazil 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice:  request  for  comments. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  November  1. 
2001,  the  United  States  received  from 
Brazil  a  revised  request  for 
consultations  under  the  Mafrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO  Agreement) 
pertaining  to  certain  measures  regarding 
antidumping  methodology  as  applied  by 
the  U.S.  Department  of  Commerce 
(DOC)  in  its  administrative  review  of  an 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  This  revised  request 
replaces  a  request  received  from  Brazil 
on  September  21,  2001  (see  notice 
published  in  the  Federal  Register  on 
October  9,  2001,  titled  ■WTO  Dispute 
Settlement  Proceeding  Brought  by  Brazil 
Pertaining  to  Certain  Measures 
Regarding  Antidumping  Methodology'"). 
Brazil  alleges  that: 

•  The  DOC's  administrative  review  is 
inconsistent  with  Articles  5.  9,  and  11  . 
of  the  Agreement  on  Implementation  of 
Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade  1994  (Antidumping 
Agreement,  or  ADA).  According  to 
Brazil,  current  U.S.  methodology 
pursuant  to  which  the  DOC  applies  a  de 
minimis  standard  of  0.5  percent  in 
reviews  is  inconsistent  insofar  as  these 
provisions  allegedly  require  a  2  percent 
de  minimis  standard  to  be  applied  to 
both  investigations  and  reviews;  and 
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•  The  DOCs  administrative  review  is 
also  inconsistent  with  Article  2  of  the 
ADA.  Brazil  alleges  that  the  DOCs 
practice  of  "zeroing",  when  calculating 
the  dumping  margin,  is  disallowed  in 
reviews  as  well  as  in  investigations. 

USTR  invites  written  comments  from 
the  public  concerning  the  issues  raised 
in  this  dispute,  Persons  who  submitted 
comments  in  response  to  the  earlier 
notice  in  the  Federal  Register  published 
on  October  9.  2001 .  regarding  this 
dispute  are  requested  to  resubmit  their 
comments  in  accordance  with  the 
instructions  given  below. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  process, 
comments  should  be  submitted  on  or 
before  December  6.  2001,  to  be  assured 
of  timely  consideration  by  USTR. 

ADDRESSES:  We  strongly  encourage  the 
public  to  submit  comments  by  email  to 
brazilsimetal@ustr.gov.  or  bv  fax  to 
(202)  395-3640.  Alternatively, 
comments  may  be  submitted  bv  U.S. 
mail,  first  class,  postage  prepaid,  to 
Sandy  McKinzy,  Attn;  Brazil  Silicon 
Metal  Dispute.  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street.  NW..  Washington.  DC  20508. 
Comments  delivered  by  messenger  or 
commercial  overnight  delivery  service 
will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  ).  Mueller.  Assistant  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW..  Washington.  DC,  (202)  395-0317. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguav  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  in 
receives  a  request  for  th''  establishment 
of  a  WTO  dispute  settlrment  panel 
Consistent  with  this  obligation,  but  ir 
an  effort  to  provide  addi'ional 
opportunity  for  comment,  bi  I  R  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
(DSU).  If  such  consultations  should  fail 
to  resolve  the  matter  and  a  dispute 
settlement  panel  is  established  pursuant 
to  the  DSU.  such  panel,  which  would 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Maior  Issues  Raised  by  Brazil 

Section  213  of  the  URAA  (amending 
Section  733(b)(3)  of  the  Tariff  Act  of 
1930)  provides,  in  accordance  with 
Article  5.8  of  the  ADA,  that,  for 


purposes  of  antidumping  investigations, 
a  dumping  margin  less  than  or  equal  to 
2  percent  is  de  minimis  However, 
section  351.106(c)  of  the  DOCs 
regulation.  19  CFR  351.106(c).  applies  a 
0.5  percent  de  minimis  standard  in  the 
case  of  "sunset"  reviews,  which  are 
conducted  for  purposes  of  determining 
whether  an  antidumping  duty  order 
should  be  revoked.  In  the  eighth 
administrative  review  of  a  1991 
antidumping  duty  order  on  silicon 
metal  from  Brazil,  notice  of  which  was 
published  in  the  Federal  Register  on 
February  23.  2001.  the  DOC  calculated 
a  dumping  margin  of  0.63  percent  for 
one  of  the  Brazilian  importers.  Using  the 
0.5  percent  de  minimis  standard.  DOC 
determined  that  the  requirement  for 
revocation  was  not  met  because  the 
dumping  margin  exceeded  the  de 
minimis  standard.  Brazil  claims  that  this 
determination  violates  the  .ADA 
because,  according  to  Brazil,  the  .ADA 
requires  that  the  2  percent  standard 
must  be  used  in  both  investigations  and 
reviews. 

Brazil  also  argues  that  the  method  bv 
which  the  0.63  percent  dumping  margin 
was  calculated  is  inconsistent  with  the 
ADA  because  it  is  a  result  of  tbe  DOCs 
use  of  "zeroing"  Chapter  6  of  the  DOCs 
Antidumping  Manual  and  Sections 
771{35)(A)  and  (B)  of  the  Tariff  Act  of 
1930  prescribe  the  use  of  "zeroing", 
according  to  which  negative  dumping 
margins  are  counted  as  "zero"  in  both 
investigations  and  reviews.  Brazil 
claims  that  "zeroing"  is  inconsistent 
with  the  principle  of  fair  comparison  set 
out  in  .Article  2  of  the  .ADA  Brazil 
points  out  that  the  panel  in  European 
Communities — Anti-Dumping  Duties  on 
Imports  of  Cotton -Tvpe  Bed  Unen  from 
India.  Wt/DSl41/R'.  concluded  that 
"zeroing"  is  inconsistent  with  the  .ADA. 
and  that  this  finding  was  affirmed  bv 
the  Appellate  Body.  Wt'DSl41  .\B/R 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and.  if 
sent  by  U.S.  mail,  provided  in  fifteen 
copies.  Commenters  are  requested  not  to 
submit  any  confidential  information  at 
this  time.  All  comments  submitted  will 
be  made  available  to  the  public 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
pubhc,  in  the  USTTl  Reading  Room, 
which  is  located  at  1724  F  Street.  NW.. 
Washington.  DC  20508.  The  public  file 
will  include  comments  received  by 
USTR  from  the  public  with  respect  to 


the  dispute;  if  a  dispute  settlement 
panel  is  convened,  the  US  submissions 
to  that  panel,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  panel;  and,  if 
applicable,  the  report  of  the  .Appellate 
Body  .An  appointment  to  review  the 
public  file  (Docket  WTO  DS-239.  Brazil 
Silicon  Metal  Dispute)  may  be  made  b\ 
calling  Brenda  Webb.  (202)  395-6186 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  am  to  12  noon  and  1 
p  m.  to  4  p.m  .  Monday  through  Fridav. 

.\.  Jane  Bradley. 

.Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
|FR  Doc   01-29140  Filed  11-20-01;  8:45  ami 
BtLLJ»«G  CODE  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2001 -10998] 

National  Coast  Guard  Museum; 
Environmental  Assessment 

AGENCY:  Coast  Guard.  DOT 

ACTK>N:  Notice  of  availability;  request 
for  public  comments. 


SUMMARY:  The  Coast  Guard  announces 
the  availability  of  a  draft  Environmental 
.Assessment  on  its  proposal  to  accept  a 
gift  of  land  for  purposes  of  relocating 
the  Coast  Guard  Museum  to  a  site  near 
the  U.S  Coast  Guard  .Academy  in  New- 
London.  Connecticut.  We  request  vour 
comments  on  this  draft  assessment. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facilitv  on  or  before  januarv"  7.  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket. 
please  submit  them  by  onlv  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facilitv.  (USCG-2001-10998).  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington.  DC  20590-0001 

(2)  By  delivery  to  room  PL^Ol  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC, 
between  9  a.m.  and  5  p.m  .  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251 

(4)  Electronically  through  the  web  site 
for  the  Docket  Management  System  at 
http://dms.dot.gov. 
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The  Docket  Management  Facility 
maintains  the  puhiic  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  the  draft 
Environmental  Assessment  (EA).  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-4ni  on  the  Plaza  level  of  the 
Nassif  Builfling.  400  Seventh  Street 
S\V.,  Washington,  DC.  between  9  a.m. 
and  3  p.m..  Monday  through  Friday. 
except  Federal  holidays.  You  may  also 
find  this  docket,  including  the  draft  EA. 
on  the  Internet  at  http://dms.dot.gov. 
(Once  you  enter  the  web  site,  click  on 

Search."  enter  the  last  five  digits  of  the 
docket  number  ("10998")  in  the  search 
box,  and  press  the  Enter  key.) 

FOR  FURTHER  INFORMATION  CONTACT:  If 

\  ()u  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated  draft 
EA.  call  Frank  Esposito,  Coast  Guard 
Headquarters,  at  202-267-0053,  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard.  Chief.  Dockets.  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  submit 
comments  and  related  material  on  the 
draft  Environmental  Assessment  (EA).  If 
y(3U  do  so.  please  include  vour  name 
and  address,  identify  the  docket  number 
for  this  notice  (USCG-2001-10998)  and 
give  the  reasons  for  each  comment.  You 
mav  submit  vour  comments  and 
material  by  mail,  hand  deliver\-.  fax,  or 
electronic  means  to  the  Docket 
Management  Facilitv  at  the  address 
under  ADDRESSES;  but  please  submit 
vour  comments  and  material  bv  onlv 
one  means.  If  you  submit  them  by  mail 
or  hand  delivery ,  submit  them  in  an 
unbound  format,  no  larger  than  8'  j  by 
1  \  inches,  suitable  for  cop\ing  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facilitv.  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
t:omments  and  material  received  during 
the  comment  period. 

Proposed  Action 

The  C^oast  Guard  seeks  to  obtain  and 
operate  a  new  national  museum  to 
record  and  display  its  rich  history  and 
artifacts  which  document  the 
development  of  America's  oldest 
continoous  sea-going  service.  A 
feasibility  studv  has  been  performed. 
The  study  found  that  many  large 
artifacts,  such  as  historic  lifesaving 
watercraft  and  helicopters,  as  well  as 
the  vast  number  of  artifacts,  cannot  be 
displayed  at  the  current  site.  Waesche 


Hall  on  the  grounds  of  the  U.S.  Coast 
Guard  Academy  in  New  London. 
Connecticut,  because  of  a  lack  of  space. 
The  new  museum,  located  in  proximity 
to  the  Academy,  would  permit  the  Coast 
Guard  to  bring  its  large  collection  of 
artifacts  together  for  exhibition  in  a 
single  museum  that  would  serve  as  an 
institution  of  enduring  value  providing 
professional  growth  and  development 
for  current  and  future  leaders  of  the 
Coast  Guard. 

The  existing  5.000-square-foot 
museum  serves  some  20,000  visitors 
annually.  The  proposed  40.000-square- 
foot  museum  would  offer  a  potential 
tenfold  increase  in  visitation — up  to 
200.000  visitors  per  year. 

Draft  Environmental  Assessment 

The  Environmental  Impact  Analysis 
Process  (EIAP)  is  the  process  federal 
agencies  use  to  facilitate  compliance 
with  relevant  environmental 
requirements  relating  to  their  actions. 
The  primary'  environmental  legislation 
affecting  the  agency  decision-making 
process  is  the  National  Environmental 
Policy  Act  (NEPA).  This  Environmental 
Assessment  (EA)  considers  the  potential 
environmental  impacts  of  a  decision  by 
the  Coast  Guard,  subject  to  site 
requirement  criteria,  whether  or  not  to 
accept  land  on  which  to  construct  a  new 
National  Coast  Guard  Museum  to 
replace  its  existing  museum. 

We  are  requesting  your  comments  on 
environmental  concerns  you  may  have 
related  to  the  draft  EA.  This  includes 
suggesting  analyses  and  methodologies 
for  use  in  the  EA  or  possible  sources  of 
data  or  information  not  included  in  the 
draft  EA.  Your  comments  will  be 
considered  in  preparing  the  final  EA. 

Dated;  November  15.  2001. 
G.P.  Fleming, 

Acting  Assistant  Commandant  for 

Governmental  and  Public  Affairs. 

IFR  Dm    01-29081  Filed  11-20-01;  8;4S  ami 

BILUNG  CODE  49ia-1S-U 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB  Review 

AGENCY:  Federal  Highway 
Administration  (FHWAj.DOT. 
ACTION:  Notice  and  request  for 
comments, 

SUMMARY:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  pubUshed  a 


Federal  Register  Notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  August  23. 
2001  (66  FR  44432).  We  are  required  to 
publish  this  notice  in  the  Federal 
Register  bv  the  Paperwork  Reduction 
Act  of  1995, 

DATES:  Please  submit  comments  by 
December  21,  2001. 

ADDRESSES:  You  may  send  comments  to 
the  Office  of  Information  and  Regulator^,' 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW.. 
Washington,  DC  20503.  Attention;  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including;  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  accuracy 
of  the  estimated  burden:  (3)  ways  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burden  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  FHWA  Highway  Design 
Handbook  For  Older  Drivers  and 
Pedestrians  Workshop  Participants' 
Feedback  Survey. 

^bs/racf.The'FmVA  published  a 
revised  handbook,  "Guidelines  and 
Recommendations  to  Accommodate 
Older  Drivers  and  Pedestrians,"  in  2001 
that  documents  new  research  findings 
and  technical  developments  that 
occurred  since  the  1998  publication  of 
the  'Older  Driver  Highway  Design 
Handbook,  Recommendation  and 
Guidelines."  The  revised  Handbook 
provides  practitioners  with  a  practical 
information  source  that  links  older 
driver  road  user  characteristics  to 
highway  design,  operational,  and  traffic 
engineering  recommendations  by 
addressing  specific  roadway  features.  A 
series  of  workshops  began  in  1998  and 
are  continuing.  The  workshops  are 
designed  for  highway  designers,  traffic 
engineers  and  highway  safety  specialists 
involved  in  the  design  and  operation  of 
highway  facilities  and  are  presented  in 
order  to  familiarize  practitioners  with 
the  recommendations  and  guidelines. 

The  FHWA  will  conduct  a  survey  of 
past  and  continuing  workshop 
participants.  This  survey  is  needed  to 
determine  if  recommendations  and 
guidelines  presented  to  practitioners  in 
workshops  are  being  utilized  in  new 
and  redesigned  highway  facilities  to 
accommodate  the  needs  and  functional 
limitations  of  an  aging  population  of 
road  users.  The  survey  is  also  needed  to 
gauge  the  success  of  the  workshop 
presentations  in  imparting  information 
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and  determine  if  adjustments  should  be 
considered  for  future  workshops. 

Respondents:  Participants  in  past 
workshops,  including  highway 
designers,  highway  engineers  and 
highway  safety  specialists;  and  future 
workshop  participants. 

Frequency:  This  one-time  survey  will 
be  conducted  initially  with  a  selection 
of  past  participants  (approximately  500). 
Thereafter,  a  survey  of  participants  will 
be  conducted  annually,  consisting  of 
approximately  50  percent  of  the 
participants  who  attended  workshops 
during  that  year  (approximately  125). 
The  survey  will  be  mailed,  and  for  those 
participants  with  known  e-mail 
addresses,  the  survey  will  be 
administered  electronically  to  reduce 
completion  time. 

Estimated  Total  Annual  Burden 
Hours:  The  FHWA  estimates  that  each 
respondent  will  be  able  to  complete  the 
survey  in  approximately  10  minutes. 
For  the  initial  survey  to  approximately 
500  respondents,  total  burden  hours 
would  be  84  hours.  Future  annual 
surveys  to  approximately  125 
respondents  are  estimated  at  21  burden 
hours. 

For  Further  Information  Contact: 
David  Smith.  202-366-6614. 
Department  of  Transportation.  Federal 
Highway  Administration.  Safety  Core 
Business  Unit,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7;30  a.m.  to  5  p.m..  Monday 
through  Friday,  e.xcept  Federal  holidays. 

Electronic  Access:  Internet  users  may 
access  all  comments  received  bv  the 
U.S.  DOT  Dockets.  Room  PL-401.  by 
using  the  universal  resource  locator 
(URL);  http://dms.dot.gov.  It  is  available 
24  hours  each  day.  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Ser\'ice  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 
w-wvi.nara.gov/fedreg and  the 
Government  Printing  Office's  database 
at  http://i\-\\^\.access. gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35.  as  amended; 
and49CFR  1.48. 

Issued  on:  November  15.  2001. 
James  R.  Kaliel. 

Chief.  Management  Programs  and.  Analysis 
Division. 

IFR  Doc;.  01-29062  Filed  11-20-01;  8;45  am] 
BILUNG  CODE  491&-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Applications  for  TIFIA  Credit 
Assistance 

agency:  Federal  Highway 
Administration  (FHWA)."  U.S.  DOT. 
ACTtON:  Notice  of  availability  of  funds 
(NOFA)  inviting  applications  for  credit 
assistance  for  major  surface 
transportation  projects. 

SUMMARY:  The  US  DOT's 
Transportation  Infrastructure  Finance  » 
and  Innovation  Act  (T1FL\)  )oint 
Program  Office  (IPO)  announces  the 
availability  of  funds  to  provide  credit 
assistance  in  the  form  of  secured  (direct) 
loans,  lines  of  credit,  and  loan 
guarantees  to  public  and  private 
sponsors  of  eligible  surface 
transportation  pro)ects.  Funding  for  this 
program  is  limited,  and  the  TIFIA  Joint 
Program  Office  will  lead  U.S.  DOT 
multi-modal  teams  in  evaluating 
applications  for  TIFIA  credit  assistance 
based  on  project  merits  and  satisfaction 
of  the  TIFIA  statutory  criteria.  This 
notice  announces  the  availability  of 
funds  and  outlines  the  process  that 
applicants  must  follow  when  applying 
for  TIFIA  credit  assistance. 
DATES:  This  notice  continues  the 
'rolling"  application  process  instituted 
in  May  2001.  See  a  further  discussion 
under  the  caption  "Application  and 
Selection  Process"  in  this  notice. 
ADDRESSES:  Both  the  letters  of  interest 
and  completed  applications  should  be 
submitted  to  the  attention  of  Ms. 
Stephanie  Kaufman.  TIFIA  Joint 
Program  Office.  U.S.  Department  of 
Transportation,  Room  4301,  HABF-50. 
400  Seventh  Street.  SW..  Washington. 
DC  20590 

FOR  FURTHER  INFORMATION  CONTACT: 
TIFIA  Joint  Program  Office  staff;  Mr. 
Duane  Callender.  (202)  366-9644;  Ms. 
Stephanie  Kaufman.  (202)  366-9649; 
and  Mr.  Mark  Sullivan.  (202)  366-5785. 
TIFIA  Joint  Program  Office  Staff  can  be 
contacted  at  the  above  address.  Hearing- 
and  speech-impaired  persons  may  use 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
Additional  information,  including  the 
current  edition  of  the  TIFIA  Program 
Guide  and  application  materials,  can  be 
obtained  from  the  TIFIA  web  site  at 
http://tifia.fhwa.dot.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Transportation  Equity  Act  for  the 
21st  Centur\'  TEA-21).  Public  Law  1  OS- 
US.  112  Stat. 107.  241.  created  the 
Transportation  Infrastructure  Finance 


and  Innovation  Act  of  1998  (TIFIA), 
authorizing  the  U.S.  Department  of 
Transportation  (DOT)  tu  provide  credit 
assistance  in  the  form  of  secured  (direct) 
loans,  lines  of  credit,  and  loan 
guarantees  to  public  and  private 
sponsors  of  eligible  surface 
transportation  projects  TIFIA 
regulations  (49  CFR  part  80)  provide 
specific  guidance  on  the  program 
requirements 

On  Januar>  5.  2001.  at  65  FR  .?827.  the 
Secretarv'  of  Transportation  (Secretary) 
delegated  to  the  Federal  Highway 
Administration  (FHW.M  the  aulhorit\  \r, 
act  as  the  Executive  Agent  for  the  TIFL'\ 
program  (49  CFR  1  48(nn))  The  TIFIA 
Joint  Program  Office  (TIFIA  JPO).  within 
the  FHWA.  has  responsibility  for 
coordinating  program  implementation 

Since  funding  for  this  program  is 
limited,  the  U.S.  DOT  will  evaluate  and 
select  projects  based  on  their  merits  and 
satisfaction  of  the  TIFIA  statutoPi- 
criteria  For  each  selected  project  the 
U.S.  DOT  will  issue  a  term  sheet 
outlining  the  basic  conditions  of  the 
credit  assistance.  Subsequently.  U.S. 
DOT  will  negotiate  a  definitive  credit 
agreement  with  each  of  those  project 
sponsors. 

Types  of  Credit  .Assistance  Available 

The  Secretary-  may  provide  credit 
assistance  in  the  form  of  secured  (direct) 
loans,  loan  guarantees,  and  lines  of 
credit.  These  types  of  credit  assistance 
are  defined  in  23  U.S.C.  181  and  49  CFR 
80  3 

Program  Funding  and  Limitations  on 
Assistance 

TIFIA  establishes  annual  funding 
ceilings  for  both  total  credit  assistance 
{i.e..  the  total  principal  amount  that  may 
be  committed  in  the  form  of  direct 
loans,  loan  guarantees,  or  lines  of  credit) 
and  subsidy  costs  [i  e  .  the  amount  of 
budget  authority  available  to  cover  the 
estimated  present  value  of  the 
Government  s  expected  losses 
associated  with  the  provision  of  credit 
instruments,  net  of  any  fee  income). 
Funding  for  the  subsidy  costs  is 
provided  in  the  form  of  budget  authority 
from  the  Highway  Trust  Fund  (other 
than  the  Mass  Transit  Account). 

Total  Federal  credit  assistance 
currently  authorized  for  the  TIFIA 
program  is  S2.4  billion  in  F'^'  2002  and 
$2.6  billion  in  FY  2003  Unused  credit 
amounts  lapse  at  the  end  of  the  year  for 
which  it  is  authorized  To  support  this 
assistance.  TIFIA  provides  budget 
authority  to  fund  subsidy  costs  of  Si  20 
million  in  FY  2002  and  Si  30  million  in 
FY  2003  Any  budget  authority  not 
obligated  in  the  fiscal  year  for  which  it 
is  initially  authorized  remains  available 


I 


58550 


Federal  Register/ Vol.  66.  No.  225/ Wednesday,  November  21,  2001 /Notices 


for  obligation  in  subsequent  years.  As  a 
result,  approximately  S140  million  in 
budget  authority,  including  cany  over 
funds  from  prior  years,  will  be  available 
in  FY  2002.  The  precise  amount  of 
budget  authority  available  each  fiscal 
year  is  affected  by  the  annual  obligation 
limitation  on  FHWA  Federal-aid  funds. 
Furthermore,  any  Continuing 
Resolutions  (temporary  appropriations) 
may  affect  the  amount  of  budget 
authority  initially  available.  In  addition, 
the  TIFIA  IPO  may  use  up  to  S2  million 
each  fiscal  year  for  expenses,  such  as 
the  services  of  external  financial  and 
legal  advisors,  associated  with  program 
implementation. 

The  amount  of  credit  assistance  that 
may  be  provided  to  a  project  under 
TlFlA  is  limited  to  not  more  than  33 
percent  of  eligible  project  costs. 

Eligible  Projects 

Highway,  passenger  rail,  transit,  and 
intermodal  projects  (including 
intelligent  transportation  systems)  may 
receive  credit  assistance  under  TIFIA. 
See  the  definition  of  "project"  in  23 
I'.S.C.  181(9).  For  a  description  of 
eligible  projects,  see  49  CFR  80.3. 

Threshold  Criteria 

Projects  seeking  TIFIA  credit 
assistance  must  meet  certain  threshold 
criteria.  These  eligibilitv  criteria  are 
detailed  in  23  U.S.C.  182(a)  and  49  CFR 
80.13 

Rating  Opinions 

A  project  sponsor  must  submit,  with 
its  application,  a  preliminary  rating 
opinion  letter  from  at  least  one 
nationally  recognized  credit  rating 
agencv.  as  detailed  in  23  U.S.C. 
182(bj(2)(B)  and  49  CFR  80.11.  The 
letter  must  be  current,  must  address  the 
creditworthiness  of  both  the  senior  debt 
obligations  funding  the  project  (i.e.. 
those  which  have  a  lien  senior  to  that 
of  the  TIFIA  credit  instrument  on  the 
pledged  security)  and  the  TIFIA  credit 
instrument,  and  must  conclude  that 
there  is  a  reasonable  probability  for  the 
senior  debt  obligations  to  receive  an 
investment  grade  rating.  This 
preliminan,-  rating  opinion  letter  will  be 
based  on  the  financing  structure 
proposed  by  the  project  sponsor.  A 
project  that  does  not  demonstrate  the 
potential  for  its  senior  obligations  to 
receive  an  investment  grade  rating  will 
not  be  considered  for  TIFIA  credit 
assistance. 

The  TIFIA  IPO  will  use  the 
preliminary  rating  opinion  letter  to 
assess  the  default  risk  on  the  requested 
TIFIA  instrument.  Therefore,  the  letter 
should  provide  a  preliminarv 
assessment  of  the  financial  strength  of 


either  the  overall  project  or  the 
requested  TIFIA  instrument,  whichever 
assessment  best  reflects  the  rating 
agency's  preliminary'  evaluation  of  the 
default  risk  on  the  requested  TIFIA 
instrument. 

Once  selected  for  TIFIA  credit 
assistance,  each  project  must  obtain  an 
investment  grade  rating  on  its  senior 
debt  obligations  (which  may  be  the 
TIFIA  credit  facility)  and  a  revised 
opinion  on  the  default  risk  of  its  TIFIA 
credit  instrument  before  the  FHWA  will 
execute  a  credit  agreement  and  disburse 
f\^ds.  More  detailed  information  about 
these  TIFIA  credit  opinions  and  ratings 
may  be  found  in  the  TIFIA  Program 
Guide.  The  most  current  version  of  the 
TIFIA  Program  Guide  and  application 
materials  can  be  obtained  from  the 
TIFIA  web  site  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Application  and  Selection  Process 

The  TIFIA  JPO  will  accept,  at  any 
time,  letters  of  interest  from  potential 
applicants.  Subsequently,  for  projects 
that  meet  all  threshold  criteria,  the 
TIFIA  JPO  will  invite  the  project 
sponsor  to  apply.  Under  the  rolling 
application  process,  potential  applicants 
can  match  their  TIFIA  submissions  with 
their  project  development  timetable. 
Potential  TIFIA  applicants  must  follow 
the  process  outlined  below  to  be 
considered  for  credit  assistance: 

1   Letter  of  Interest.  A  potential 
applicant  for  TIFIA  credit  assistance 
must  first  submit  a  detailed  letter  of 
interest  to  the  TIFIA  fPO.  This  letter 
should  include  a  brief  project 
description  (including  the  project's 
purpose,  design  features,  and  estimated 
capital  cost),  information  about  the 
proposed  financing  for  the  project 
(including  a  preliminary  summarv  of 
sources  and  uses  of  funds  and  the  type 
and  amount  of  credit  assistance 
requested),  a  description  of  the 
proposed  project  participants,  and  an 
assessment  of  the  benefit  the  project 
sponsor  seeks  to  achieve  through  use  of 
a  TIFIA  credit  instrument.  The  letter 
also  should  summarize  the  status  of  the 
project's  environmental  review  [i.e., 
whether  the  project  has  received  a 
Categorical  Exclusion.  Finding  of  No 
Significant  Impact,  or  Record  of 
Decision,  or.  at  a  minimum,  whether  a 
draft  Environmental  Impact  Statement 
has  been  circulated).  The  letter  of    ' 
interest  should  not  exceed  ten  pages. 
The  TIHA  [PO  will  lead  a  review  of  this 
preliminary  submission  to  ensure  that 
the  project  meets  the  basic  program 
requirements.  The  TIFIA  JPO  will  then 
designate  an  evaluation  team  for  the 
project  (drawing  from  the  U.S.  DOT's 
various  offices  and  operating 


administrations,  as  necessary).  The  U,S, 
DOT  evaluation  team  will  contact  the 
project  sponsor  within  approximately 
two  to  four  weeks  to  review  the 
readiness  of  the  project. 

2.  Application.  The  project  sponsor 
may  not  submit  an  application  until  it 
has  received  preliminarv  confirmation 
of  eligibility  from  the  TIFIA  JPO.  The 
project  sponsor  may  then  submit  its 
formal  application  including  all 
required  materials  (generally  described 
in  49  CFR  80.7  and  detailed  in  the 
TIFIA  application  form)  to  the  TIFIA 
JPO.  The  TIFIA  JPO  and  the  U.S.  DOT 
evaluation  teams  will  not  review 
incomplete  applications  or  applications 
for  projects  that  do  not  fully  satisfv'  the 
TIFIA  program  requirements. 

The  most  current  version  of  the 
application  form  can  be  obtained  from 
the  TIFIA  web  site  provided  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT. 

3.  Sponsor  Presentation.  Each 
applicant  that  passes  an  initial 
screening  of  the  submitted  application 
for  completeness  and  compliance  with 
the  TIFIA  program  requirements  will  be 
invited  to  make  a  project  presentation  to 
the  TIFIA  JPO  and  the  U.S.  DOT 
evaluation  team.  The  TIFIA  JPO  will 
discuss  the  structure  and  content  of  the 
presentation  with  the  applicant  at  the 
time  of  the  invitation. 

4.  Project  Selection.  Based  upon  the 
application,  the  project  presentation, 
and  any  supplemental  submission  of 
information,  the  TIFIA  JPO  and  the  U.S. 
DOT  evaluation  teams  will  score  each 
project  according  to  specific  weights 
assigned  to  each  of  the  eight  statutory 
selection  criteria  described  in  23  U.S.C. 
182(b)  and  49  CFR  80.15  as  follows: 
National  or  regional  significance,  20 
percent:  creditworthiness,  12.5  percent: 
private  participation,  20  percent;  project 
acceleration,  12.5  percent:  use  of  new 
technologies.  5  percent:  consumption  of 
budget  authority.  5  percent; 
environmental  benefits.  20  percent:  and 
reduced  Federal  grant  assistance.  5 
percent. 

The  U.S.  DOT  will  not  select  any 
project  before  an  environmental  Record 
of  Decision  (if  required,  or  the 
equivalent  final  agency  decision)  has 
been  issued  for  that  project, 

5.  Fees.  Unless  otherwise  notified  in 
a  subsequent  NOFA  published  in  the 
Federal  Register,  the  TIFIA  JPO  will 
require  each  applicant  to  pay  a  non- 
refundable application  fee  of  530,000. 
This  fee  is  based  upon  historical  costs 
associated  with  the  U.S.  DOT's 
evaluation  of  TIFIA  applications. 
Checks  should  be  made  payable  to  the 
Federal  Highway  Administration.  The 
project  sponsor  must  submit  this 
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payment  with  the  application.  No  fee  is 
required  for  a  letter  of  interest. 
Applicants  may  not  include  application 
fees  or  any  other  expenses  associated 
with  the  application  process  (such  as 
charges  associated  with  obtaining  the 
required  preliminary  rating  opinion 
letter)  among  eligible  project  costs  for 
the  purpose  of  calculating  the  maximum 
33  percent  credit  amount. 

In  addition,  consistent  with  23  U.S.C. 
183(b)(7),  183(e)(2),  184(b)(9)  and  with 
49  CFR  80.17,  the  TIFIA  JPO  will  charge 
each  borrower  a  credit  processing  fee 
equal  to  a  portion  of  the  costs  incurred 
by  the  TIFIA  JPO  in  negotiating  the 
credit  agreement.  Each  project  term 
sheet  will  require  the  borrower  to  pay  at 
closing,  or,  in  the  event  no  credit 
agreement  is  consummated,  upon 
invoicing  by  the  TIFIA  JPO,  an  amount 
equal  to  the  actual  costs  incurred  by  the 
TIFIA  IPO  in  procuring  the  assistance  of 
financial  advisors  and  outside  legal 
counsel  through  execution  of  the  credit 
agreement(s)  and  satisfaction  of  all 
funding  requirements  of  those 
agreements.  The  TIFIA  JPO  anticipates 
this  fee  will  typically  amount  to 
5100,000  to  5300,000,  depending  on  the 
complexity  of  the  financial  structure 
and  the  length  of  negotiations  The 
borrower  may  not  include  the  credit 
processing  fee  among  eligible  project 
costs  for  the  purpose  of  calculating  the 
maximum  33  percent. 

Finally,  the  TIFIA  JPO  will  continue 
to  charge  borrowers  a  fee  of  not  less 
than  510,000  per  year,  which  may  be 
adjusted  annually,  for  loan  ser\'icing 
activities  associated  with  each  TIFIA 
credit  instrument.  The  borrower  may 
not  include  the  loan  servicing  fee  among 
eligible  project  costs  for  the  purpose  of 
calculating  the  maximum  33  percent 
credit  amount. 

The  FHWA  will  publish  in  the 
Federal  Register,  at  least  once  each 
fiscal  year  through  FY  2003.  a  NOFA 
inviting  applications  for  TIFIA  credit 
assistance  for  major  surface 
transportation  projects  through  the 
TIFIA  program.  Such  notices  will  advise 
potential  applicants  of  the  estimated 
amount  of  funding  available  for  TIFIA 
credit  instruments  as  well  as  any 
changes  to  the  application  process, 
including  the  nature  and  amount  of  any 
required  fees. 

.Authority:  23  U.S.C.  181-189:  49  CFR 

1.48(nn). 

Issued  on;  October  :J0.  2001. 
Marv  E.  Peters, 

Federal  Higtiway  Administrator. 
(FR  Dor   01-29059  Filed  11-20-01;  8:45  am] 
BaiJNG  CODE  4910-22-(> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Applications  for  TIRA  Credit 
Assistance 

AGENCY:  Federal  Railroad 

Administration  (FR.^).  Department  of 

Transportation. 

ACTION:  Notice  of  availability  of  funds 

inviting  applications  for  credit 

assistance  for  major  surface 

transportation  projects. 

SUMMARY:  Elsewhere  in  today  s  Federal 
Register,  the  Federal  Highway 
Administration  [FHWA]  published  a 
notice  announcing  the  availability  of 
Transportation  Infrastructure  Finance 
and  Innovation  Act  (TIFIA)  assistance 
and  inviting  applicants  to  submit 
applications  for  credit  assistance  for 
major  surface  transportation  projects. 
The  TIFIA  authorizes  the  Department  of 
Transportation  (DOT)  to  provide  credit 
assistance  in  the  form  of  secured  (direct) 
loans,  lines  of  credit,  and  loan 
guarantees  to  public  and  private 
sponsors  of  eligible  surface 
transportation  projects.  Highway, 
passenger  rail,  transit,  and  "intermodal" 
projects  (including  intelligent 
transportation  systems)  may  receive 
credit  assistance  under  thp  TIFIA. 
Interested  persons  should  re\  lew  the 
FHWA  Notice  in  today's  Federal 
Register  for  further  information. 
FOR  FURTHER  INFORMATION  CONTACT:  .Ms 
Joaime  McGowan,  Office  of  Passenger 
and  Freight  Ser\ices,  Freight  Program 
Division.  (202)  493-6390,  or  Mr.  loseph 
Pomponio,  Office  of  the  Chief  Counsel. 
(202)493-6051. 

(.Authority:  23,  U.S.C.  181-189:  49  CFR  1.49) 

Issued:  November  9.  2001. 
Allan  Rutter. 
Administrator. 

IFRDoc.  01-29060  Filed  11-20-01:  8:45  am) 
BILUNG  CODE  4910-06-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Applications  for  TIRA  Credit 
Assistance 

AGENCY:  Federal  Transit  Administration 

(FTA).  Department  of  Transportation 

(DOT). 

ACTION:  Notice  of  availability  of  funds 

inviting  applications  for  credit 

assistance  for  major  surface 

transportation  projects. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register,  the  the  Federal  Highway 
Administration  (FHWA)  published  a 


notice  announcing  the  availability  of 
Transportation  Infrastructure  Finance 
and  Innovation  Act  (TIFIA)  assistance 
and  inviting  applicants  to  submit 
applications  for  credit  assistance  for 
major  surface  transportation  projects. 
The  TIFIA  authorizes  the  Department  of 
Transportation  (DOT)  to  provide  credit 
assistance  in  the  form  of  secured  (direct) 
loans,  lines  of  credit,  and  loan 
guarantees  to  public  and  private 
sponsors  of  eligible  surface 
transportation  projects.  Highway, 
passenger  rail,  transit,  and  "intermodal" 
projects  (including  intelligence 
transportation  systems)  may  receive 
credit  assistance  under  the  TIFIA. 
Interested  persons  should  review  the 
FHWA  Notice  in  today's  Federal 
Register  for  further  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Marx.  Office  of  Polit) 
Development,  (202)  366-1675,  or  Ms. 
Paula  Schwach,  Office  of  the  Chief 
Counsel,  (816)  329-3935. 

(Authority:  23  U.S.C.  181-189;  49  CFR  1.511. 

Issued  on:  November  13.  2001. 
lennifer  L.  Dom, 
Administrator 

|FR  Doc.  01-29061  Filed  11-20-01:  8:45  am) 
BILUNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No  34107] 

Genesee  &  Wyoming  Inc.— Control 
Exemption— South  Buffalo  Railway 
Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 


SUMMARY:  Under  49  U.S.C  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C  11323.  et  seq.. 
the  acquisition  bv  Genesee  &  Wvoming 
Inc.  (GWI)  of  control  of  Class  III' rail 
carrier  South  Buffalo  Railway  Company, 
GWI  is  a  noncamer  holding  company 
that  directly  controls  Buffalo  & 
Pittsburgh  Railroad.  Inc..  a  Class  II 
carrier  operating  in  New  York  and 
Pennsylvania.  GWI  also  directly 
controls  13  Class  III  rail  carriers.'  GWI 
indirectlv  controls  three  Class  III  rail 


■  .MIesheny  &  Eastern  Railroad.  Inc.,  Bradford 
Industrial  Rail.  Inc..  Cxirpus  Christi  Terminal 
Railroad.  Inc..  Dansville  and  Mount  Morris  Railn:iad 
Company.  Genesee  &  Wyoming  Railroad  Company. 
Inc.,  Golden  Isles  Terminal  Railroad.  Inc..  Savannah 
Port  Terminal  Railroad.  Inc..  Illinois  &  Midland 
Railroad.  Inc.,  Louisiana  &  Delta  Railroad.  Inc.. 
Pin.sburgh  &  .Shawmut  Railroad.  Inc  .  Portland  & 
Western  Railroad.  Inc..  Rixhesterand  Southern 
Railroad,  Inc..  and  Willamette  &  Pacific  Railroad, 
Inc. 
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carriers  through  its  ownership  of 
noncarner  Rail  Link.  Inc.-  In  order  to 
avoid  an  unlawful  control  violation, 
CVVI  has  submitted,  under  49  CFR  1013. 
a  proposed  voting  trust  agreement.  GWI 
requests  expedited  action  on  the 
exemption  petition,  which  the  Board  is 
granting  by  making  the  exemption 
effective  15  days  from  the  date  of 
service  rather  than  the  normal  30  days. 
This  request  is  addressed  in  the  Board's 
decision. 

DATES:  The  exemption  will  be  effective 
December  6.  2001   Petitions  for  stav 
must  be  filed  by  November  26.  2001 
Petitions  for  reconsideration  must  be 
filed  by  December  11,  2001. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  pleadings  referring  to  STB 
Finance  Docket  No.  34107  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit,  1925  K 
Street,  N\V..  Washington.  DC  20423- 
0001.  In  addition,  send  one  copv  of  any 
pleadings  to  petitioner's  representatives; 
jo  A  DeRoche  and  Trov  \V.  Garris,  1300 
19th  .Street,  N\V..  Washington.  DC 
20036-1609 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  H  Dettmar  (202)  56.5-1600  [TDD 
for  the  hearing  impaired;  1-800-877- 
8339.1 

SUPPLEMENTARY  INFORMATION: 

.Additinnal  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal.  1925  K  Street  NW..  Suite  405, 
Washington.  DC  20006.  Telephone: 
(202)  293-7776.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  l-800-877-8339|. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
■WmvSTB.DOTGOV.- 

Decided:  November  14,  2001. 

By  the  Board.  Chairman  Morgan.  Vice 
Cihairman  Clyburn,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Serretan 

IFR  Doc.  01-28994  Filed  11-20-01;  8:45  ami 

B4LUNG  CODE  491S-00-P 


-Carolina  (xw.stal  Railway.  Inc.,  Ck)mmonweallh 
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DEPARTMENT  OF  TRANSPORTATION 
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Grant  Program  for  Research  and 
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AGENCY:  Bureau  of  Transportation 
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ACTION:  .Announcement  of  grant 

program. 

SUMMARY:  The  Bureau  of  Transportation 
Statistics  supports  its  goal  of  advancing 
the  field  of  transportation  statistics 
through  the  Transportation  Statistics 
Research  Grants  program.  This  notice 
solicits  applications  for  projects  that  (1) 
support  the  development  of  the  field  of 
transportation  statistics;  and/or  (2) 
involve  research  or  development  in 
transportation  statistics.  It  outlines  the 
purpose,  goals,  and  general  procedures 
for  application  and  award.  For  this 
cycle,  BTS  will  make  available  up  to 
approximately  5500,000  in  grant  funds 
to  eligible  organizations. 
DATES:  For  BTS  to  consider  your 
application,  we  must  receive  it  bv 
January  25.  2002,  at  5  P.M.  Eastern 
Standard  Time.  Applications  received 
after  January  25,  2002,  will  be  held  for 
the  next  cycle,  which  is  anticipated  to 
be  ever}-  six  to  twelve  months,  unless 
you  request  in  writing  that  your 
application  be  returned. 
ADDRESSES:  You  must  send  six  copies  of 
the  application  package  to  the  BTS 
Grants  Program,  Room  3430,  Bureau  of 
Transportation  Statistics,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590 

FOR  FURTHER  INFORMATION  CONTACT: 

Promod  Chandhok.  Office  of  Statistical 
Programs  and  Services,  Bureau  of 
Transportation  Statistics,  Room  3430. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590:  phone  (202)  366-2158;  fax: 
(202)  366-3640;  e-mail: 
promod  chandhok@bts.gov.  1 
SUPPLEMENTARY  INFORMATION: 

I.  Background — Advancing  the 
Discipline  of  Transportation  Statistics 

The  purpose  of  this  grant  program  is 
to  provide  financial  assistance  to 
eligible  organizations  to  help  advance 
the  discipline  of  transportation 
statistias.  These  grants  are  authorized  by 
section  5109  of  the  Transportation 
Equity  Act  for  the  21st  Centurv  (TEA- 
21)  (Public  Law  105-178  (1998), 
codified  at  49  U.S.C.  111(g)).  BTS 
anticipates  awarding  up  to  5500,000  per 
year  in  grants  for  projects  that  (1) 
support  development  of  the  field  of 
transportation  statistics;  and/or  (2) 


advance  research  or  development  in 
transportation  statistics. 

BTS  is  a  separate  operating 
administration  within  the  U.S. 
Department  of  Transportation  (DOT).  Its 
mission  is  to  lead  in  developing 
transportation  data  and  information  of 
high  quality,  and  to  advance  their 
effective  use  in  public  and  private 
transportation  decision-making.  In 
accomplishing  this  mission,  BTS  works 
to  improve  six  key  attributes  of 
transportation  data  and  analvsis — 
quality,  comparability,  completeness, 
timeliness,  relevance,  and  utility. 

Our  ultimate  goal  is  to  make 
transportation  better — to  enhance  safety, 
mobility,  economic  growth,  the  human 
and  natural  environment,  and  national 
security  (the  five  strategic  goals  of  the 
Department  of  Transportation).  BTS's 
role  in  this  goal  is  to  put  together  data 
and  information  that  others  need  to 
make  decisions  concerning 
transportation.  We  collect  data  and 
compile,  analyze,  and  publish  statistics. 
Many  others,  both  within  and  outside 
DOT,  are  involved  in  building  this 
knowledge  base  and  BTS  could  not  do 
it  alone. 

While  there  are  many  excellent 
transportation  data  programs  and  many 
excellent  statistics  programs,  few  are 
devoted  to  the  intersection  of  these  two 
disciplines.  Bringing  a  better 
understanding  of  statistics  to 
transportation  data  will  improve  data 
quality,  increase  utility  (e.g..  by 
improving  measures  of  travel),, and 
reduce  costs  [e.g..  by  using  techniques 
to  make  data  collection,  analysis,  and 
dissemination  more  efficient).  BTS 
wants  to  foster  the  transportation 
statistics  discipline  and  increase  its 
quality  and  usefulness  to  the 
transportation  community.  This  grants 
program  is  one  way  BTS  is  working 
toward  this  goal. 

II,  Eligibility  Requirements 

What  Organizations  May  Apply? 

BTS  invites  applications  from  public 
and  private  non-profit  institutions  of 
higher  education.  We  strongly 
encourage  Minority  Serving  Institutions, 
which  have  been  traditionallv  under 
represented  in  transportation  statistics, 
to  submit  applications.  If  organizations 
partner  on  a  project,  the  participants 
should  submit  a  single  application.  You 
may  submit  more  than  one  application 
as  long  as  the  applications  are  for 
separate  and  distinct  projects. 

What  Projects  Are  Eligible  for  Funding? 

Proposals  should  serve  the  broad 
transportation  interests  of  the  countn/, 
and  we  are  particularly  interested  in 
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high-quality  proposals  that  treat  one  or 
more  of  the  following  areas: 

(1)  Visualizing  and  mining  of 
transportation  databases: 

(2)  Aggregating  and  analyzing 
databases  maintained  by  DOT  agencies, 
especially  where  the  research  involves 
multiple  modes  of  transportation; 

(3)  Improving  the  quality  and 
usability  of  federal  transportation 
statistics; 

(4)  Developing  exposure  measures 
(e.g.,  vehicle  miles  traveled)  for  use  in 
risk  analyses; 

(5)  Improving  the  statistical  use  of 
geographic  information  systems  to  better 
understand  and  quantify  travel 
behavior; 

(6)  Developing  performance  measures 
for  the  transportation  system; 

(7)  Designing  and  analyzing 
transportation  surveys; 

(8)  Improving  data  quality  and  data 
collection; 

(9)  Enhancing  or  extending  the 
National  Transportation  Library  to 
better  express  or  incorporate  statistical 
analyses;  and 

(10)  Applying  small  area  estimation 
techniques  to  transportation. 

This  list  is  not  exhaustive,  and  we  are 
eager  to  consider  any  innovative 
proposal  that  supports  the  development 
of  the  field  of  transportation  statistics  or 
involves  research  and  development  in 
transportation  statistics. 

What  Are  the  Cost  Sharing 
Requirements? 

For  awards  of  $100,000  or  more,  the 
recipient  shall  fund  at  least  50  percent 
of  the  project's  costs.  The  nonfederal 
match  must  come  from  sources  other 
than  the  project  sponsor,  and  must  be 
cash  contributions  rather  than  in-kind 
contributions.  In  reviewing  all 
applications,  even  those  requesting  less 
than  5100,000,  the  degree  of  cost- 
sharing  will  be  considered,  with  more 
weight  given  to  cash  contributions  than 
in-kind  services. 

Ill,  Application  Contents 

For  more  information  about  sending 
your  application,  please  refer  to  the 
ADDRESSES  and  DATES  sections  listed 
above.  In  order  to  be  considered  for 
funding  under  this  program,  your 
application  package  must  include  the 
following: 

(1)  A  Project  Narrative.  This  must  not 
exceed  seven  letter-size  pages,  single- 
sided  and  double-spaced.  Use  at  least 
12-point  type  and  one  inch  margins.  In 
general,  the  information  you  provide 
should  be  in  sufficient  detail  so  BTS 
understands  the  proposed  work  and  its 
anticipated  benefits.  It  should  also 
demonstrate  that  you  have  the  necessary 


experience  and  resources  to  accomplish 
it.  The  narrative  must  identif\-  the 
organization;  how  it  meets  the  elieibility 
criteria;  its  experience  and 
accomplishments  in  collecting, 
analyzing,  and/or  disseminating 
transportation  data;  and  the 
qualifications  of  the  principals  proposed 
to  conduct  the  activities.  The  narrative 
must  also  describe  the  proposed 
activity,  including  how  you  would 
accomplish  it.  a  timeline  listing  major 
milestones  associated  with  the  proiect, 
and  a  list  of  specific  products  and/ or 
services  with  the  dates  they  will  be 
delivered. 

(2)  An  Application  for  Federal 
Assistance  Submit  OMB  SF-424 
(Application  for  Federal  Assistance), 
which  IS  the  official  form  required  for 
all  federal  grants  It  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  Under  Part  10  of  this 
form,  use  20.920  and  Transportation 
Statistics  Research  Grants  for  the 
Catalog  of  Federal  Domestic  Assistance 
Number  and  Title.  Also  submit  OMB 
SF— 424A  (Budget  Information — 
Nonconstruction  Programs)  You  can 
download  these  forms  from  the  OMB 
Internet  site  at  http:// 

www  whitehouse.gov/omb/grants. 

(3)  An  Evaluation  Plan.  Include  a  brief 
description  of  how  you  will  evaluate 
and  measure  the  success  of  the  project, 
including  the  anticipated  benefits  and 
challenges  in  completing  it.  This  can  be 
part  of  the  Project  Narrative. 

(4)  Resumes.  Include  resumes  from  up 
to  three  key  personnel  who  would  be 
significantly  involved  in  the  project. 

(5)  Letters  of  Commitment  If  your 
proposal  includes  the  significant 
involvement  of  other  eligible 
organizations,  your  application  must 
include  letters  of  commitment  from 
them. 

rv.  Application  Review  Process  and 
Selection  Criteria 

The  Transportation  Statistics 
Research  Grants  program  uses  a 
competitive  process  and  applications 
will  be  evaluated  based  on  the  merit  and 
relevance  of  the  proposed  project  in 
relation  to  the  other  applications 
received.  BTS  anticipates  making 
multiple  awards  based  on  this 
solicitation.  While  BTS  will  select  the 
most  meritorious  proposals,  we  may 
choose  to  not  award  all  available  funds. 

Upon  receiving  an  application.  BTS 
will  conduct  an  initial  review  to 
determine  if  it  meets  the  eligibility 
criteria  and  contains  all  of  the  items 
specified  under  the  Application 
Contents  section  of  this  announcement. 
A  BTS  evaluation  committee  will  then 
review  each  complete  application  from 


an  eligible  recipient  using  the 
evaluation  criteria  listed  below  (the 
order  of  criteria  does  not  designate 
priority)  and  the  BTS  Director  will 
select  the  final  grants.  The  evaluation 
criteria  are: 

(1)  How  well  does  the  proposal 
support  BTS's  strategic  goals  of 
improving  the  quality,  comparability, 
completeness,  timeliness,  relevance. 
and  utility  of  trjinsportation  data?  How 
well  does  the  proposal  serve  the  broad 
transportation  interests  of  the  United 
States' 

(2)  How  iiuiovative  is  the  proposed 
activity'  To  what  extent  is  the  work 
being  accomplished  elsewhere' 

(3)  How  much  experience  has  the 
applicant  demonstrated  in  one  or  more 
of  the  following  areas — collecting 
analyzing,  storing,  or  disseminating 
transportation  data,  particularly  data 
collected  or  disseminated  by  BTS.  and 
working  with  theoretical  statistical 
issues  concerning  transportation  data' 

(4)  Does  the  applicant  have  the 
professional  qualifications  and  team 
members  necessary  fur  satisfactory 
performance  of  the  proposed  activity? 

(5)  How  well  does  the  technical 
approach  and  proposed  costs  reflect  an 
understanding  of  the  procedures 
necessary  to  complete  the  required 
tasks' 

(6)  To  what  degree  does  the  proposal 
include  cost-sharing'  More  weight  will 
be  given  to  proposals  with  cash 
contributions  than  in-kind  services  For 
awards  of  SlOO.OOO  or  more,  BTS 
requires  cash  contributions  of  50 
percent  toward  the  total  project's  cost. 

V.  Amount  of  Funds  Available  and 
Period  of  Support 

We  anticipate  that  approximately 
5500.000  per  year  will  be  designated  to 
support  grants  over  the  next  five  years, 
subject  to  the  availability  of 
appropriated  funds  This  estimate  does 
not  bind  BTS  to  a  specific  number  of 
offers  or  awards,  nor  to  a  specific 
amount  of  funding  support  for 
particular  awards  or  awards  in 
aggregate  It  is  anticipated  that 
individual  award  amounts,  based  upon 
demonstrated  needs,  will  likely  range 
from  S50.000  to  S200.000.  though  BTS 
has  not  established  minimum  or 
maximum  funding  levels. 

Given  the  amount  of  funds  available, 
applicants  are  strongly  encouraged  to 
seek  other  funding  opportunities  to 
supplement  the  federal  funds. 
Preference  will  be  given  to  applicants 
with  cost  sharing  proposals  from  within 
or  outside  their  organizations 

The  period  of  time  of  awards  will  vary 
with  the  complexity  of  the  project  and 
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it  IS  [lo.ssiblp  that  tyrants  will  b>'  ^iwardcii 
for  [leriiKis  greater  than  one  vear 

VI.  BTS  Involvement 

FH'S  involvement,  if  an\,  will  \dry  b\ 
award    If  xou  anticipate  BT.S 
involvement,  vou  mu.st  note  tfiis  in  vour 
project  narrative  dnd  any  support  BTS 
pro\  ides  will  be  specified  in  the  award 
agreement   BTS  will  assign  a  liaison  to 
serve  as  the  pnmar\  contact  regarding 
the  grant 

VII.  Terms  and  Conditions  of  .Award 

il  i  Prior  to  award,  each  grantee  wii: 
b>'  required  fi,  (  oin[)let»'  addition, li 


iiovernment  a()pli(  atmn  forms   such  as 
OMB  ,SF-424B  (Assurances— 
\oncnri-truction  Programs)  and  with 
'h''  i  •  ;1ification  requirements  of  49  CFR 
Fan  JO.  Department  of  Transportation 
\'".\  Restrictions  on  Lobbving.  and  49 
CFR  Part  29,  Department  of 
Transport.ition  Government-Wide 
Def)ann>'nt  and  Suspension  (Non- 
Procurement)  and  Government-Wide 
Requirements  for  Drug  Free  Workplace 
(Grants). 

(2)  Each  grantee  shall  submit  a 
program  implementation  plan  no  m  ire 
'h  i:i     n'-  month  after  aw  ani   The  liJs 


liaison  will  review  and  comment,  if 
necessarv, 

(3)  Each  grantee  shall  submit 
quarterly  progress  reports,  a  draft  final 
report,  and  a  final  report  that  reflects  the 
BTS  liaison's  comments 

Thank  you  for  vour  interest  m  our 
Transportation  Statistics  Researc  h 
Grants  program. 

Ashish  Sen, 

Dirvcti^r 

|FR  Do.    ()!-2<)(H.i  Filed  11-20-01;  8:45  am) 

BILLING  CODE  491(>-FE-P 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  122  and  412 

Notice  of  Data  Avaiiabilirv :  PropHssed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  412 

[FRL-7104-7] 
RIN204O-AO19 

Notice  Of  Data  Availability;  National 
Pollutant  Discharge  Elimination 
System  Permit  Regulation  and  Effluent 
Limitations  Guidelines  and  Standards 
for  Concentrated  Animal  Feeding 
Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  Notice  of  data 

availability. 

SUMMARY:  Qn  Ianuar>'  12.  2001  (66  FR 
2959),  EPA  published  a  proposal  to 
revise  and  update  two  regulations  that 
ensure  manure,  wastewater,  and  other 
process  waters  generated  by 
concentrated  animal  feeding  operations 
(CAFOs)  do  not  impair  water  qualitv. 
These  two  regulations  include  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  provisions 
that  define  which  operations  are  CAFOs 
and  establish  permit  requirements,  and 
the  Effluent  Limitations  Guidelines 
(ELG),  or  effluent  guidelines,  for 
feedlots  (beef,  dairy,  swine  and  poultry 
subcategories),  which  establish  the 
technology-based  effluent  discharge 
standards  for  CAFOs.  EPA  proposed 
revisions  to  these  regulations  to  address 
changes  that  have  occurred  in  the 
animal  industry  sectors  over  the  last  25 
years,  to  clarify'  and  improve 
implementation  of  CAFO  permit 
requirements,  and  to  improve  the 
environmental  protection  achieved 
under  these  rules. 

In  the  proposal,  EPA  specifically 
solicited  comment  on  28  issues  (66  FR 
3133),  in  addition  to  a  general  comment 
solicitation  on  all  aspects  of  the 
proposed  regulations.  EPA  received 
comments  from  various  stakeholders, 
including  State.  Tribal  and  Federal 
regulatory  authorities,  environmental 
groups,  industry  groups,  land  grant 
university  researchers,  and  private 
citizens.  This  document  presents  a 
summary  of  certain  data  received  in 
comments  since  the  proposal  and 
describes  how  these  data  may  be  used 
by  EPA  in  developing  its  final  CAFO 
regulations. 

Due  to  the  comments  and  data 
received.  EPA  is  considering  changes  to 
certain  aspects  of  the  proposed  CAFO 
rule,  including  changes  to  the 
technology  options  considered  for 
regulation,  as  well  as  changes  to  the 
underlying  data  and  methodology  that 


EPA  uses  to  estimate  the  costs  and 
financial  impacts  associated  with  the 
regulation.  Today.  EPA  is  making  these 
data  and  comments  available  for  public 
review  and  comment.  EPA  solicits 
public  comment  on  any  of  the  issues  or 
information  presented  in  this  notice  of 
data  availability  and  in  the 
administrative  record  supporting  this 
document. 

DATES:  You  must  submit  comments  by 
January  15.  2002. 

ADDRESSES:  Public  comments  regarding 
this  document  should  be  submitted 
electronically  to 

CAFOS.comments@epa.gov.  Electronic 
comments  must  specify  docket  number 
W-00-27  and  must  be  submitted  as  an 
ASCII,  Word,  or  WordPerfect  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
comments  on  this  action  mav  be  filed 
online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 

You  also  may  submit  comments  bv 
mail  to:  Concentrated  Animal  Feeding 
Operation  Proposed  Rule,  Office  of 
Water,  Engineering  and  Analysis 
Division  (4303),  USEPA.  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20460.  Hand  deliveries 
(including  overnight  mail)  should  be 
submitted  to  the  Concentrated  Animal 
Feeding  Operation  Proposed  Rule, 
USEPA,  Waterside  Mall,  West  Tower. 
Room  611,  401  M  Street,  SW., 
Washington,  DC  20460.  Plea.se  submit 
an  original  and  three  copies  of  your 
written  comments  and  enclosures,  as 
well  as  any  references  cited  in  your 
comments.  Commenters  who  want  EPA 
to  acknowledge  receipt  of  their 
comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 

The  public  record  for  this  action  and 
the  proposed  rulemaking  has  been 
established  under  docket  number  W- 
00-27  and  is  located  in  the  Water 
Docket  East  Tower  Basement.  Room 
EB57,  401  M  Street  SW.,  Washington, 
DC  20460.  The  record  is  available  for 
inspection  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  For  access  to  the  docket 
materials,  call  (202)  260-3027  to 
schedule  an  appointment.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Selinsky  lohnson,  Paul  Shriner. 
or  Karen  Metchis  at  (202)  564-0766. 
You  may  also  e-mail  the  above  contacts 
at  johnson.renee@epa.gov. 
shriner.paul@epa.gov.  and 
metchis.karen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


Contents  of  This  Document 

I.  Purpose  of  this  Document 

II.  Public  Outreach  and  Data  Gathering 
■\.  Overview  of  Pre-Proposa!  Outreach 
B.  Post-Proposal  Activities 

1.  Public  Meetings 

2.  Stakeholder  Meetings 

3.  LISDA-EPA  Workgroup  Meetings 

4.  Review  of  EP.X's  Economic  Analysis  by 
the  Food  and  .Agricultural  Policy 
Research  Institute  (FAPRJ) 

5.  Other  Outreach  and  Data  Gathering 

III.  Summary  of  the  Proposed  ELG  and 

NPDES  Rules 

A.  Proposed  Effluent  Limitations 
Guideiine.s  and  Standards  (ELG) 

B.  Proposed  N'PDES  Regulations 

IV.  New  Information  Related  to  the  Proposed 

Revisions  to  the  Effluent  Limitations 
Guidelines  and  Standards 
A.  Effluent  Limitations  Guidelines  and 
Standards  Terminologv 

1.  Definition  of  Proper  Agricultural 
Practices 

2.  Chronic  Storm  Event 

3.  Alternative  Approach  to  Nutrient 
Management  Planning 

B  Proposed  Performance  Standards 

1.  Ground  Water  Controls 

2.  Alternatives  to  Proposed  100-foot 
Setback 

3.  Manure  Application  Rates  Based  on 
Limiting  Nutrients 

4.  Alternative  Requirements  for  Soil 
Sampling 

5.  Alternative  Requirements  for  Manure 
Sampling 

6.  Feasibility  of  Zero  Discharge  Standard 

V.  Changes  EPA  is  Considering  to  its  Cost 

and  Economic  Impact  Models 

A.  Industry  Profile 

1   Estimates  of  the  Total  Number  of  AFOs 
and  Regulated  CAFOs 

2.  Estimates  of  the  .Amount  of  Manure 
Nutrients  Covered  at  Different 
Regulatory  Thresholds 

3.  Changes  in  SBA's  Small  Business 
Definition  and  EPAs  Estimates  of  the 
Total  Number  of  Small  Businesses 
Affected  by  the  Proposed  Regulations 

B.  Data  and  Analytical  Approach  to 
Estimate  Compliance  Costs  to  CAFOs 

1.  Alternate  .Analytical  Approaches  for 
Estimating  Compliance  Costs 

a.  EPA's  assumptions  of  full  compliance 
with  existing  regulations  for  CAFOs  with 
more  than  1,000  .AU 

b.  EPA's  cost  model  a.ssumptions  and  use 
of  "frequency  factors" 

c.  Engineering  cost  test  to  determine 
appropriate  technology  systems 

d.  Changes  to  costs  for  land  application  of 
lagoon  liquids  for  beef  and  dairy 
operations 

e.  Cost  offsets  and  savings 

2.  Alternate  Data  and  Information  for 
Estimating  Compliance  Costs 

a.  Alternative  costs  and  information  to 
EP.A's  ground  water  assessment 

b.  Gas  collection  systems  and  cover 
materials  for  proposed  technology 
Option  5 

c.  Engineering  costs  for  nutrient 
management  planning  costs 

d.  Correction  to  EP.A's  compliance  costs 
and  economic  analysis  due  to  omitted 
costs  for  a  subset  of  hog  operations 
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e.  Correction  to  EPA's  summary  of  the 
range  of  estimated  compliance  costs 
across  all  proposed  technology  options 

C.  Data  and  .Analytical  Approach  to 
Estimate  Financial  Impacts  to  CAFOs 

1.  Alternate  Analytical  Methodology  for 
Determining  Economic  Achievability 

a.  Inclusion  of  new  assessment  criteria  to 
measure  changes  in  profitability 

b.  Evaluation  of  assessment  criteria  at 
multiple  business  levels 

c.  Revision  of  threshold  values  on  a  debt- 
to-asset  test  (some  sectors  only) 

d.  Consideration  of  debt  feasibility 

e.  Consideration  of  tax  savings 

f.  Consideration  of  various  cost  offsets 

2.  Alternate  Data  for  Determining  Baseline 
Financial  Conditions  at  CAFOs 

a.  Alternative  financial  data  for  cattle 
feeding  operations 

b.  .Alternative  financial  data  for  hog 
operations 

c.  Alternative  financial  data  for  dairy  and 
broiler  operations 

d.  Alternative  data  to  supplement  available 
financial  data  for  a  single  year 

e.  Alternative  data  to  project  out  financial 
data  over  the  10-year  analysis  period 

\'I.  Changes  to  EPA's  Environmental 
Assessment 

A.  Estimates  of  "Edge-of-Field"  Pollutant 
Loadings 

B.  Surface  Water  Modeling 

C.  Pathogens.  Antibiotics,  and  Hormones 

D.  CAFO  .Air  Emissions 

1.  Estimating  air  emissions  from  CAFOs 

a.  Revised  emission  factors 

b.  Revised  methane  methodology  for 
anaerobic  lagoons 

.c.  Revision  of  boundary  conditions 

2.  Quantifying  the  benefits  of  reduced  air 
emissions 

VII.  New  Information  Related  to  the  Proposed 
NPDES  Regulations 

A.  Ducks  and  Horses 

1.  Ducks 

2.  Horses 

B.  Cow/Calf  Operations 

C.  Stale  Flexibility  and  Innovation 
1.  State  Non-NPDES  Programs 

a.  State  Flexibility  Alternative  1; 
Flexibilities  Under  NPDES  for  Middle 
Tier 

b.  State  Flexibility  .Alternative  2:  Opt-out 
from  NPDES  for  State  programs  covering 
facilities  below  the  CAFO  threshold 

c.  EMS  as  a  basis  for  State  flexibility 

d.  Process  for  granting  flexibility 

e.  State  program  assessment  criteria 

D.  Environmental  Management  Systems 

1.  EMS-Based  Regulatory  Options 

a.  EMS  Option  1:  Modified  permit 
requirements  for  facilities  >  1,000  AU 

b.  EMS  Option  2;  EMS  as  a  basis  for 
exc:luding  operations  from  the  CAFO 
definition  for  facilities  with  300  .AT — 
1.000  A  U 

c.  EMS  Option  3:  State  flexibilitv  for  300 
AU— 1.000  AU 

d.  EMS  Option  4:  Co-Permitting 

2.  Potential  Evaluation  Process  and 
Standards 

3.  Potential  Elements  of  an  AFO  EMS 

4.  Further  Criteria  for  an  .Adequate  EMS- 
Based  Program 

5.  Potential  Components  of  Third-Party 
Auditing  Program 


E.  Three-tier  AlterTiative 

F.  Technical  Correction 
VIII.  Request  for  Comments 

A.  Specific  Solicitation  of  New  Information 
and  Clarification  on  the  Proposed  ELG 
Requirements 

B.  Specific  Solicitation  of  New  Data  and 
Information  EPA  is  Considering  for  its 
Cost  and  Economics  Model 

C.  Specific  Solicitation  of  New  Information 
EPA  is  Considering  for  its  Nutrient 
Loading  and  Benefits  Model 

D.  Specific  Solicitation  of  New  Information 
and  Clarification  on  the  Proposed 
NPDES  Requirements 

I.  Purpose  of  This  Document 

In  today's  document,  EPA  presents  a 
summary'  of  new  data  and  information 
submitted  to  EPA  during  the  public 
comment  period  on  the  proposed  CAFO 
regulations,  including  data  received 
from  the  U.S.  Department  of  Agriculture 
(USD.A)  There  are  four  main 
components  to  this  notice:  (1) 
Discussion  of  new  data  and  changes 
EPA  is  considering  to  refine  its  cost  and 
economics  model,  (2)  discussion  of  new 
data  and  changes  EPA  is  considering  to 
refine  its  nutrient  loading  and  benefits 
analysis,  (3)  new  data  and  changes  EPA 
is  considering  to  the  proposed  .NPDES 
permit  program  regulations,  and  i4)  new 
data  and  changes  EPA  is  considering  to 
the  proposed  ELG  regulations  This 
notice  addresses  these  and  other  issues 
related  to  the  proposed  C.^FO 
regulations.  To  the  extent  possible, 
today's  notice  describes  new  analyses 
that  may  be  performed  by  EPA  and 
describes  revisions  that  EPA  is 
considering  to  its  financial  and 
engineering  models,  as  well  as  new  data 
or  methodologies  that  EPA  is 
considering. 

This  notice  also  discusses  ways  that 
EPA  is  considering  to  enhance 
flexibility  for  the  use  of  State  NPDES 
and  non-NPDES  CAFO  programs. 
including  options  to  encourage 
implementation  of  environmental 
management  systems  (EMSl  The  notice 
also  describes  regulatory  thresholds  that 
are  being  considered  for  operations  that 
raise  ducks  and  horses,  and  addresses 
how  cow/calf  pairs  could  be  counted. 
The  notice  also  describes  new 
information  received  by  EPA  on  the 
proposed  CAFO  performance  standards 

New  data  that  EPA  is  considering  for 
use  in  its  cost  and  economic  models 
include  estimates  of  technology 
adoption  across  a  range  of  livestock  and 
poultry  operations,  financial  data 
specified  at  the  livestock  enterprise 
level  only,  and  new  information 
pertaining  to  various  modeling 
assumptions  used  by  EPA.  Among  the 
specific  issues  addressed  in  the 
discussion  of  how  the  Agency  is 


considering  to  refine  its  cost  and 
economic  models  are:  expansion  of  the 
range  of  cost  estimates  per 
representative  farm  to  account  for 
variability  across  operations:  addition  of 
alternative  assessment  criteria  to 
measure  changes  in  profitability  (post- 
compliance);  new  financial  data  to 
supplement  available  data  at  the  farm 
level  with  data  at  the  enterprise  level; 
revision  of  the  criteria  threshold  on  a 
debt-asset  test  and  other  considerations 
of  debt  feasibility;  and  consideration  of 
approaches  to  account  for  various  cost 
offsets.  Specific  issues  addressed  in  the 
discussion  of  how  the  Agency  is 
considering  to  refine  its  nutrient  loading 
and  benefits  analysis  include:  expansion 
of  the  number  of  representative  farms  to 
measure  changes  in  nutrient  loadings; 
and  the  addition  of  monetized  benefit 
estimates  from  changes  in  air  emissions. 
Other  new  data  submitted  to  EPA 
include:  estimates  of  the  number  of 
animal  feeding  operations  and  CAFOs; 
new  information  pertaining  to  the 
number  of  CAFOs  that  are  small 
businesses;  estimates  of  manure  nutrient 
loadings  and  crop  uptake  needs;  and 
USDA  estimates  of  the  amount  of 
manure  addressed  by  the  regulations  at 
different  regulatory-  thresholds. 

Through  this  notice  of  data 
availability.  EPA  is  seeking  further 
public  comment  on  any  and  all  aspects 
of  the  specific  data  and  issues  identified 
in  this  notice.  However.  EPA  is  seeking 
public  comment  only  on  these  specific 
data  and  issues.  Nothing  in  today's 
notice  is  intended  to  reopen  any  other 
issues  discussed  in  the  CAFO  proposal 
or  to  reopen  the  proposal  in  general  for 
additional  public  comments  EPA  is 
continuing  to  re\iew  the  comments 
already  submitted  on  the  proposed  rule 
and  will  address  those  comments,  along 
with  comments  submitted  on  the  data 
and  issues  identified  in  today's  notice. 
in  the  final  rulemakmg 

n.  Public  Outreach  and  Data  Gathering 

A   Cherview  of  Pre-Proposal  Outreach 

During  the  development  of  the 
proposed  regulations  for  CAFOs.  EP.A 
met  with  various  members  of  the 
stakeholder  community  through 
meetings,  conferences,  and  site  visits. 
EPA  convened  a  Small  Business 
,Advo(  arv  Revieyv  Panel  to  address 
small  entity  concerns,  provided 
outreach  materials  to  and  met  with 
several  national  organizations 
representing  State  and  local 
governments,  and  conducted 
approximately  110  site  visits  to  collect 
information  on  waste  management 
practices  at  livestock  and  poultry' 
operations.  EPA  also  established  a 
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workgroup  that  included  representatives 
from  USDA,  seven  states,  EPA  regions, 
and  EPA  headquarters. 

More  detailed  information  on  EPA's 
public  outreach  were  published  in 
Section  XII  of  the  Federal  Register 
notice  for  the  proposed  rule  (66  FR 
3120,  lanuarv'  12,  2001). 

B.  Post-Proposal  Activities 

Following  proposal  of  the  rule,  EPA 
has  encouraged  public  participation 
through  a  series  of  public  meetings, 
meetings  with  stakeholders  and  USDA 
representatives,  and  other  activities 
described  below. 

1.  Public  Meetings 

EPA  conducted  nine  public  meetings 
on  the  proposed  CAFO  regulations. 
Public  meetings  were  held  in: 
Baltimore.  Mar\land;  Ames,  Iowa; 
Riverside.  California:  Fort  Wayne. 
Indiana;  Dallas,  Texas:  Chattanooga, 
Tennessee;  Denver,  Colorado;  Boise, 
Idaho;  and  Casper,  Wyoming.  The 
purpose  of  the  meetings  was  to  enhance 
public  understanding  of  the  proposed 
regulations  for  CAFOs  and  provide  an 
opportunity  for  EPA  to  answer 
questions  on  the  rule  directlv  and  to 
obtain  informal  feedback  on  the 
propo.sed  requirements  The  meetings 
consisted  of  a  brief  presentation  bv  EPA 
officials  on  the  proposed  regulation 
followed  by  a  question  and  answer 
session.  Additional  information  on 
EPA's  public  meetings  is  available  in 
the  record  and  also  at  EPA's  website  at; 
http://www.epa.gov/npdes/afo.  This 
website  provides  summaries  of  these 
public  meetings  and  a  copy  of  the 
presentation  materials  used  at  these 
public  meetings,  along  with  additional 
information  on  EPA's  outreach  activities 
following  proposal. 

2.  Stakeholder  Meetings 

Since  the  proposal.  EPA  has  met  with 
representatives  of  various  stakeholder 
groups,  including  representatives  from 
various  industrv'  trade  associations, 
environmental  groups,  as  well  as 
researchers  from  select  land  grant 
universities  and  research  organizations, 
including  Food  and  Agricultural  Policy 
Research  Institute.  Throughout 
regulatory  development,  EPA  worked 
with  representatives  from  the  national 
trade  groups,  including:  National 
Cattlemen's  Beef  Association;  American 
Veal  Association:  National  Milk 
Producers  Federation;  Professional 
Dairv'  Heifers  Growers  Association; 
Western  United  Dairymen;  National 
Pork  Producers  Council;  United  Egg 
Producers  and  United  Egg  Association; 
National  Turkey  Federation;  the 
National  Chicken  Council;  the  American 


Horse  Council;  and  representatives  of 
the  duck  industry. 

EPA  has  also  consulted  with  State  and 
local  governments  and  also  several 
national  associations  representing  State 
governments.  These  include  the 
National  Governors'  Association,  the 
National  League  of  Cities  and  the 
National  Association  of  Conservation 
Districts  and  the  Association  of  State 
and  Interstate  Water  Pollution  Control 
Agencies.  Other  state  level  organizations 
that  the  Agency  has  consulted  with 
include  the  Delaware  Nutrient 
Management  Commission,  Quad  State 
Poultry  Dialogue,  National  Association 
of  State  Departments  of  Agriculture,  and 
the  National  Association  of  State 
Conservation  Agencies.  The  purpose  of 
these  meetings  was  to  provide 
clarification  of  the  proposed  regulations 
and  the  analyses  supporting  the 
development  of  these  proposed 
regulations,  as  well  as  to  discuss  new- 
information  that  stakeholders  may  have 
available  for  further  analyses,  of  the 
costs,  impacts,  and  benefits  of  the 
proposed  rules.  These  meetings 
typically  focused  on  a  specific 
regulator>'  or  technical  topic  (e.g., 
permit  nutrient  plans.  EPA's  cost 
analysis  supporting  the  proposal)  or  a 
specific  animal  sector  (e.g.,  dairies). 
Additional  documentation  of  these 
stakeholder  meetings  is  available  in  the 
rulemaking  record. 

3.  USDA-EPA  Workgroup  Meetings 

In  April  2001.  USDA  initiated  a 
process  to  review  the  proposed 
revisions  to  EPA's  CAFO  rule  and 
identif}'  issues  and  concerns  posed  by 
the  nile.  USDA  identified  15  specific 
areas  of  concern  and  a  number  of 
overarching  issues.  As  a  follow-up  to 
this  process.  USDA  and  EPA's  Office  of 
Water  initiated  monthly  meetings  on 
issues  of  significance  for  agriculture  and 
the  environment,  specificallv  water 
quality.  The  goal  was  to  improve 
communication  between  the  two 
agencies  to  provide  better  information  to 
the  public  and  policy  makers  on  areas 
of  mutual  concern  related  to  agriculture 
and  water  quality,  and  to  facilitate 
informed  decisions  on  approaches  and 
needs  to  address  the  key  agriculture  and 
environment  issues.  In  July  2001.  EPA 
and  USDA  convened  a  joint  workgroup 
to  address  the  issues  identified  by  the 
USDA  workgroup  and  begin  to  develop 
options  for  EPA  leadership  to  consider 
in  developing  the  final  rule.  The 
collaboration  is  intended  to  strengthen 
the  agricultural  systems  view  in  the 
analysis  used  to  finalize  the  proposed 
CAFO  rule. 

The  USDA-EPA  workgroup  is 
charged  with  developing  an  approach  to 


pursue  discussions  between  the  two 
agencies.  The  focus  of  this  dialogue  is 
on  the  issues  identified  through  USDA's 
review  of  the  proposed  revision  to  the 
CAFO  rule,  including  identifying 
additional  data  or  information  needs  to 
support  analyses  and  identifying 
potential  options  that  could  be 
considered  by  EPA  for  consideration  in 
its  decision-making  process.  Four  major 
broad  topic  areas  were  discussed  by  the 
USDA-EPA  workgroup,  including  (1) 
EPA's  proposed  scope  of  the  CAFO 
regulations.  (2)  EPA's  cost  and 
economic  analysis  supporting  the 
proposed  regulations.  (3)  EPA's 
proposed  technology  options,  and  (4) 
EPA's  proposals  for  building  State 
program  flexibility  into  the  regulations. 

USDA's  participation  in  these 
discussions  is  to  identifv'  issues,  suggest 
strategies  or  approaches  to  resolve 
issues,  and  provide  data  and 
information  to  support  additional 
analysis.  EPA's  participation  in  these 
discussions  is  to  clarif\-  the  intent  of 
sections  giving  rise  to  issues,  identify 
additional  data  or  information  needed, 
and  thoughtfully  assess  the  information 
provided  by  USDA  for  use  in  finalizing 
the  CAFO  rule.  As  part  of  this  process, 
USDA  recognizes  that  the  authority  to 
develop  the  final  CAFO  regulations  rests 
solely  with  EPA,  as  does  the  final 
responsibility  for  the  content  of  the  rule. 

4.  Review  of  EPA's  Economic  Analysis 
by  the  Food  and  Agricultural  Policy 
Research  Institute  (FAPRI) 

Researchers  at  the  Food  and 
Agricultural  Policy  Research  Institute 
(FAPRI)  at  University  of  Missouri 
conducted  a  review  of  EPA's  economic 
analysis  at  the  request  of  the  Committee 
on  Agriculture,  United  States  House  of 
Representatives.  To  respond  to  this 
Congressional  request,  the  FAPRI  staff 
worked  with  other  members  of  its 
consortium,  including  researchers  at 
Iowa  State  University  and  the 
Agriculture  and  Food  Policy  Center 
(AFPC)  at  Texas  A&M  University. 

The  stated  focus  of  FAPRI's  review  is 
to  provide  EPA  with  an  alternative 
methodology  for  determining  the 
financial  impacts  of  the  proposed  CAFO 
regulations  on  the  livestock  industry. 
FAPRI's  review  did  not  specifically 
address  technical  aspects  of  the 
proposed  requirements  or  EPA's  data 
and  methodology  to  estimate 
compliance  costs  associated  with  the 
management  of  animal  effluents.  To  that 
end.  FAPRI  assembled  agricultural  and 
land  grant  university  experts  to  help 
conduct  an  independent  economic 
analysis  and  construct  alternative 
models  of  animal  feeding  o{)erations  for 
use  in  this  analysis.  Once  alternative 
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financial  information  was  compiled, 
FAPRI  designed  an  alternative  economic 
model  to  first  construct  a  financial 
baseline  for  each  operation  and  then 
analyze  the  impact  of  the  proposed 
CAFO  regulations.  FAPRI's  study  also 
predicted  the  aggregate  level  impacts  in 
each  of  the  livestock  sectors  due  to 
implementation  of  the  proposed  CAFO 
regulations.  For  this  study.  FAPRI  used 
cost  estimates  directly  computed  by 
EPA.  with  some  exceptions  made  by 
FAPRI  to  improve  the  accuracy  of  these 
cost  estimates. 

FAPRI's  reports  on  EPA's  cost  and 
economic  analysis,  'FAPRI's  .'\nalysis 
of  the  EPA's  Proposed  CAFO 
Regulation"  and  also  "Financial  Impact 
of  Proposed  CAFO  Regulations  on 
Representative  Broiler  Farms"  are 
available  in  the  record  and  at  FAPRI's 
website  at:  http:// 
www.fapri.missouri.edu/ 
FAPRI_;Publications.htm.  Additional 
detailed  information  about  FAPRI's 
baseline  model  is  available  at  http;// 
www.fapri.missouri.edu. 

5.  Other  Outreach  and  Data  Gathering 

EPA  initiated  several  other  means  of 
providing  outreach  to  stakeholders. 
Most  notably.  EPA  manages  a  number  of 
web  sites  that  post  information  related 
to  these  regulations.  Supporting 
documents  for  the  rule  include  the 
Technical  Development  Document, 
Economic  Analysis.  Environmental 
Assessment,  Environmental  and 
Economic  Benefit  Analysis  of  the 
proposed  CAFO  regulations,  and  cost 
methodology  reports  and  guidance 
related  to  Permit  Nutrient  Plans.  These 
are  located  at  http://ww'w. epa.gov/ 
waterscience/cafo/.  Other  outreach 
materials  are  located  at  http:// 
www.epa.gov/npdes/afo/  and  include  a 
copy  of  the  public  meeting  presentation 
materials,  a  fact  sheet  describing  the 
proposed  CAFO  regulations,  a 
compendium  of  AFO-related  State 
program  information,  and  various 
materials  related  to  permitting  issues. 

In  response  to  the  public  meetings. 
EPA  develop&d  a  document  entitled 
"Frequently  Asked  Questions  About  the 
Proposed  Revisions  to  CAFO 
Regulations"  published  on  June  27, 
2001  and  available  on  the  outreach  web 
site.  This  document  identifies  the  major 
issues  raised  during  the  public  meetings 
and  provides  brief  answers  for  each 
question.  EPA  also  developed  a  Public 
Commenter's  Guide  to  the  Proposed 
New  CAFO  Regulations,  published  on 
May  31,  2001.  The  Guide  identifies  the 
major  issues  in  the  proposal  and 
summarizes  how  EPA  has  proposed  to 
treat  each  issue  in  the  revised 
regulations.  The  Guide  also  provides  a 


cross  reference  list  of  the  proposed 
regulator\-  language  and  the  location  of 
associated  discussion  in  the  preamble. 
This  information  is  available  at:  http;// 
www.epa.gov/npdes/afo/. 

III.  Summary  of  the  Proposed  ELG  and 
NPDES  Rules 

The  proposed  rule,  published  on 
Ianuar>-  12,  2001  (66  FR  2959), 
identified  potential  revisions  to  existing 
NPDES  permit  provisions  and  effiuent 
guidelines  for  CAFOs.  The  NPDES 
permit  program  for  C.^FOs  defines 
which  animal  feeding  operations  are 
CAFOs  and  need  to  obtain  a  NPDES 
permit,  and  establishes  the  specific 
compliance  requirements  under  a 
permit.  Effluent  guidelines  and 
standards  for  CAFOs  establish  the 
technology-based  effluent  discharge  and 
performance  standards  for  both  existing 
and  new  facilities  for  each  of  the  beef, 
dain.".  veal,  swine  and  poultry 
subcategories. 

In  developing  its  proposed  CAFO 
regulations.  EPA  considered  various 
technology  options  and  also  different 
options  in  terms  of  the  number  of 
regulated  operations  A  summarv' 
over\'iew  of  the  ELG  options  and  NPDES 
scenarios  is  provided  in  Table  3-1   For 
more  detailed  information,  see  Sections 
VII  and  VIII  of  the  EPA's  proposed 
rulemaking  preamble  (66  FR  2993- 
3061). 

Table  3-1.— Summary  Description 
OF  Options/Scenarios  Consid- 
ered BY  EPA 

Technology  Options 

Option  1:  N-base<j  land  application  controls 
and  inspectton  and  recordkeeping  require- 
ments for  the  production  area 

Option  2  Same  as  Option  i  but  restncts  the 
rate  of  manure  application  to  a  P-based 
rate  where  necessary  (depending  on  spe- 
cific soil  conditions  at  the  CAFO) 

Option  3  Adds  to  Option  2  by  requmng  the 
operation  to  perform  ground  water  moni- 
tonng  and  controls  unless  it  can  show  that 
the  ground  water  t>eneath  manure  storage 
areas  or  stockpiles  does  not  have  a  direct 
hydrologic  connection  to  surface  water 

Option  4  Adds  to  Option  3  by  requmng  sam- 
pling of  surface  waters  adjacent  to  produc- 
tion area  and/or  land  under  control  of  the 
CAFO  to  which  manure  is  applied 

Option  5  Adds  to  Option  2  by  establishing  a 
zero  discharge  requirement  from  the  pro- 
duction area  that  does  not  allow  tor  an 
overflow  under  any  circumstances 

Option  6  Adds  to  Option  2  by  requmng  that 
large  hog  and  dairy  operahons  install  and 
implement  anaerobic  digestion  and  gas 
combustion  to  treat  their  manure 


Table  3-1.— Summary  Description 
OF  Options/Scenarios  Consid- 
ered BY  EPA — Continued 

Option  7  Adds  to  Option  2  by  prohibiting  ma- 
nure application  to  frozen,  snow  covered  or 
saturated  ground. 

Regulatory  Scope  Options 


Scenario  1  Retains  existing  3-tier  framework 
and  establishes  additional  requirements 

Scenano  2  Same  as  Scenario  i  except  that 
operations  with  300-1000  AU  would  be 
subject  to  the  regulations  based  on  a  re- 
vised set  of  conditions  at  the  teedtot  site 

Scenano  3  Same  as  Scenano  2  but  allows 
operations  with  300-1  000  AU  to  either 
apply  for  a  NPDES  permii  or  to  cenify  to 
the  permil  authonty  that  they  do  not  meet 
any  of  the  conditions  and  thus  are  not  re- 
quired to  obtain  a  permit 

Scenano  4a  Establishes  2-tier  framework 
and  applies  ELG  standard  to  all  operations 
with  more  than  500  AU 

Scenario  4b  Establishes  2-tier  framework 
and  applies  ELG  standard  to  all  operations 
with  more  than  300  AU 

Scenano  5  Establishes  2-tier  framework  ana 
applies  ELG  standard  to  all  operations  with 
more  than  750  AU 

Scenano  6  Retains  existing  3-tier  framework 
and  establishes  a  simplified  certification 
process 

A  Proposed  Effluent  Limitations 
Guidelines  and  Standards  lELGI 

Under  the  current  regulations.  C.'^FOs 
are  already  prohibited  from  discharging 
process  wastewater,  except  when 
rainfall  events  cause  an  overflow  from  a 
facility  designed,  constructed,  and 
operated  to  contain  all  process- 
generated  wastewater  plus  the  runoff 
from  a  25-year.  24-hour  rainfall  event 
Under  Option  1.  C.\FOs  would  also  be 
required  to  implement  certain  best 
management  practices  and  inspection 
and  monitoring  requirements  for  the 
production  area  (3ption  1  would  also 
require  that  land  application  of  manure 
and  wastewater  be  performed  in 
accordance  with  a  permit  nutrient  plan 
that  establishes  application  rates  based 
on  crop  nitrogen  requirements  Option  2 
is  equal  to  Option  1 ,  with  the  exception 
that  application  rates  would  be 
restricted  to  phosphorus-based  rates 
where  necessary 

Option  3  includes  all  requirements  of 
Option  2,  and  would  require  ground 
water  monitoring  and  controls  unless 
the  CAFO  has  demonstrated  that  there 
is  not  a  direct  hydrologic  connection 
between  the  ground  water  beneath  the 
production  area  and  surface  water. 
Option  4  includes  all  requirements  of 
Option  3,  with  an  additional 
requirement  to  monitor  surface  waters 
adjacent  to  feeuluts  and  tu  CAFO 
cropland  to  which  manure  ma\  be 
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applied  that  is  under  control  of  the 
CAFO.  Option  5  includes  all 
requirements  of  Option  2.  and  prohibits 
overflow  from  the  CAFO  production 
area  under  any  circumstances.  Option  6 
includes  all  requirements  of  Option  2 
and  requires  that  large  hog  and  dairy 
operations  install  and  implement 
anaerobic  digestion  to  treat  manure  and 
capture  methane  gas  for  energy  or  heat 
generation.  Option  7  includes  all 
requirements  of  Option  2  and  prohibits 
manure  application  to  frozen,  snow 
covered,  or  saturated  ground. 

In  developing  the  proposed 
regulations,  EPA  assembled  information 
and  data  on  each  of  the  seven 
technology  options  considered.  This 
information  was  used  to  identify  the 
preferred  technology  option  for  each 
industry'  subcategory. 

For  existing  operations,  EPA  proposed 
to  require  nitrogen-based  and,  where 
necessary,  phosphorus-based  land 
application  controls  of  all  livestock  and 
poultry-  CAFOs  (Option  2),  with  the 
additional  requirement  that  all  cattle 
and  dairy-  operations  must  conduct 
ground  water  monitoring  and 
implement  controls,  unless  they 
demonstrate  that  the  ground  water 
beneath  the  production  area  does  not 
have  a  direct  hydrologic  connection  to 
surface  water  (Option  3),  and  with  the 
additional  requirement  that  all  hog, 
veal,  and  poultry'  CAFOs  must  also 
achieve  zero  discharge  from  the  animal 
production  area  with  no  exception  for 
storm  events  (Option  5). 

For  new  operations,  EPA  proposed 
that  operations  meet  the  same 
requirements  that  would  apply  to 
existing  operations  based  on  BAT 
(Option  3  and  Option  5),  with  the 
additional  requirement  that  all  new  hog, 
veal  and  poultry  operations  also  would 
need  to  implement  ground  water 
controls  unless  they  demonstrate  that 
there  is  no  direct  hydrologic  connection 
to  surface  water  (Option  3). 

In  addition,  EPA's  proposed 
regulations  would  make  the  ELG 
applicable  to  all  operations  defined  as  a 
CAFO  under  the  NPDES  regulation  (not 
including  operations  that  are  designated 
as  a  CAFO),  as  well  as  to  establish  a  new 
subcategory-  for  veal  production.  EPA 
proposed  substantial  changes  to  the 
applicability  for  chickens,  mixed  animal 
operations,  and  immature  animals.  EPA 
also  proposed  to  rename  the  effluent 
guidelines  regulation  from  Feedlots 
Point  Source  Category  to  CAFOs  Point 
Source  Category'. 

Fnr  more  detailed  information  on 
these  proposed  technology  options,  see 
Section  VIII  of  the  EPA's  proposed 
rulemaking  preamble  (66  FR  3050- 
3061). 


B.  Proposed  NPDES  Regulations 

At  proposal,  EPA  presented  seven 
potential  scenarios  that  differ  in  the 
number  of  operations  that  would  be 
affected  by  the  proposed  regulations 
(see  Table  3-1).  Under  the  existing 
regulations  for  CAFOs,  animal  feeding 
operations  with  more  than  1,000  animal 
units  (AU)  are  defined  as  CAFOs  and 
must  obtain  a  NPDES  permit.  In 
addition,  operations  with  between  300 
AU  and  1.000  AU  may  be  defined  as 
CAFOs,  if  they  meet  certain  criteria  (see 
40  CFR  122,23  and  Part  122,  Appendix 
B). 

Under  the  proposed  revisions,  EPA 
considered  a  number  of  alternatives  to 
the  existing  CAFO  definition.  The  "two- 
tier"  structure  would  define  as  CAFOs 
all  animal  feeding  operations  with  more 
than  a  specified  number  of  animals. 
Operations  with  fewer  animals  would 
become  a  CAFO  only  if  designated  by 
EPA  or  the  permit  authority.  Various 
two-tier  alternatives  considered  by  EPA 
included  defining  as  CAFOs  all  animal 
feeding  operations  with  more  than  300 
AU,  500  AU,  750  AU  or  1,000  AU.  The 
"three-tier  "  structure  would  define  as 
CAFOs  all  animal  feeding  operations 
with  more  than  1,000  AU  and  any 
operation  with  more  than  300  AU  if 
they  meet  certain  conditions  at  the 
feedlot  site — and,  under  one  alternative, 
would  require  all  operations  with 
between  300  and  1,000  AU  to  either 
apply  for  a  NPDES  permit  or  to  certify 
to  the  permit  authority  that  they  do  not 
meet  certain  conditions  and  thus  are  not 
required  to  obtain  a  permit.  These 
alternatives  are  presented  in  Table  3-1. 

EPA  co-proposed  two  structures  for 
defining  which  animal  feeding 
operations  (AFOs)  are  CAFOs.  In  the 
first  alternative,  EPA  proposed  to 
replace  the  existing  three-tier  structure 
with  a  simplified  two-tier  structure  that 
defines  a  CAFO  based  on  size  alone.  For 
this  approach,  EPA  proposed  to  set  the 
size  threshold  for  CAFOs  at  500  AU  (see 
Table  3-1,  Scenario  4a):  EPA  also 
requested  comment  on  establishing  the 
threshold  at  750  AU  (Scenario  5).  In  the 
second  alternative,  EPA  proposed  to 
retain  the  existing  three-tier  structure, 
but  to  revise  the  conditions  that  define 
a  CAFO  in  the  middle  tier,  and  to 
require  all  middle-tier  operations  to 
either  apply  for  a  NPDES  permit  or  to 
certify-  that  they  do  not  meet  the 
conditions  for  being  considered  a  CAFO 
(Scenario  3).  EPA  also  requested 
comment  on  a  three-tier  structure  with 
simplified  conditions. 

In  addition,  EPA  proposed  to  revise 
the  definition  of  a  CAFO  to  include 
poultry  operations,  stand-alone  swine 
nurseries,  and  stand-alone  heifer 


operations.  The  definition  of  a  CAFO 
would  also  specifically  encompass  both 
the  production  area  and  land 
application  area.  The  definition  of  an 
AFO  would  be  revised  to  clarify-  that 
animals  are  not  "stabled  or  confined" 
when  they  are  in  areas  such  as  pasture 
or  rangeland.  EPA  also  proposed  that 
NPDES  permits  would  be  required  for 
all  CAFOs,  even  if  they  only  discharge 
in  the  event  of  a  25-year,  24-hour  storm. 
This  would  include  all  CAFOs  that 
discharge  or  have  the  potential  to 
discharge  CAFO  wastes  to  navigable 
waters  via  ground  water  with  a  direct 
hydrologic  connection. 

EPA  proposed  two  alternatives  for 
information  reporting  in  connection 
with  the  off-site  transfer  of  excess 
manure.  EPA  also  proposed  that 
integrators  be  "co-permitted"  where 
they  exercise  "substantial  operational 
control"  over  the  CAFO.  As  an 
alternative,  EPA  proposed  waiving  co- 
permitting  where  the  State  already  has 
an  adequate  program  to  address  excess 
manure  or  where  the  processor 
implements  an  adequate  environmental 
management  system. 

EPA  proposed  that  operations  that 
cease  to  be  CAFOs  must  retain  NPDES 
permits  until  the  facilities  are  properly 
closed.  That  is.  the  operation  must 
remain  permitted  until  all  CAFO  wastes 
no  longer  have  the  potential  to  reach 
waters  of  the  United  States. 

For  more  detailed  information  on 
these  proposed  regulatory-  scope 
alternatives,  see  Section  VII  of  the  EPA's 
proposed  rulemaking  preamble  (66  FR 
2993-3050). 

rV.  New  Information  Related  to  the 
Proposed  Revisions  to  the  Efnuent 
Limitations  Guidelines  and  Standards 

Since  proposal.  EPA  has  obtained 
additional  data  and  information  from 
the  industry.  USDA.  State  and  local 
governments,  other  stakeholders,  and 
the  Agency's  continued  data  collection 
activities.  The  Agency  has  included 
these  data,  information,  and  the 
preliminary  results  of  EPA's  evaluation 
in  sections  14  through  23  of  the 
rulemaking  record,  available  for  review 
in  the  Water  Docket  (Docket  W-00-27: 
see  Addresses  section  of  this  notice). 
The  information  includes  data  received 
by  the  Agency  during  the  extended 
comment  period  on  the  CAFO  proposal 
from  the  above  sources,  materials 
submitted  by  vendors,  and  materials 
collected  by  EPA  during  outreach  and 
conferences.  The  specific  technical  data, 
information,  and  comments  provided  to 
EPA  with  respect  to  various  specific 
issues  are  discussed  throughout  the 
following  sections  of  this  document. 
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A.  Effluent  Limitations  Guidelines  and 
Standards  Terminology 

As  part  of  EPA's  effort  to  develop 
national  manure  management  standards. 
EPA  has  reviewed  comments  received 
on  the  proposal  and  worked  closely 
with  USDA  in  refining  definitions  of 
some  terms  contained  in  EPA's 
proposed  regulatory  language  (see 
Section  II. B. 3).  These  refinements  and 
alternatives  along  with  comments 
received  on  this  notice  will  be 
considered  as  the  Agency  develops  the 
final  rules.  EPA  solicits  comments  on 
the  appropriateness  of  the  following 
alternatives,  the  extent  to  which  they 
need  to  become  formalized  definitions, 
and  data  sources  used  to  support  these 
terms. 

1.  Definition  of  Proper  Agricultural 
Practices 

In  the  proposal.  EPA  defined  the  term 
"agricultural  stormwater  discharge" 
with  respect  to  land  application  of 
manure  and  wastewater  from  animal 
feeding  operations.  Under  EPA's 
proposal,  an  "agricultural  stormwater 
discharge  "  was  defined  as  "a  discharge 
composed  entirely  of  storm  water,  as 
defined  in  40  CFR  122.26(a)(13).  from  a 
land  area  upon  which  manure  and/or 
wastewater  from  an  animal  feeding 
operation  or  concentrated  animal 
feeding  operation  has  been  applied  in 
accordance  with  proper  agricultural 
practices,  including  land  application  of 
manure  or  waste  water  in  accordance 
with  either  a  nitrogen-based  or.  as 
required,  a  phosphorus  -based 
application  rate"  (66  FR  3029).  Within 
this  definition.  EPA  used  the  term 
"proper  agricultural  practices  "  as  part  of 
defining  what  qualifies  as  an 
agricultural  storm  water  discharge.  EPA 
also  used  the  phrase  "proper 
agricultural  practices  "  as  part  of  an 
alternative  proposal  for  the  permit 
conditions  for  off-site  transfer  of  manure 
for  the  purpose  of  land  application  (see 
122.23  (a)(3)(ii)(B)(6)).  It  should  be 
noted  that  under  the  proposal,  the 
definitions  of  "agricultural  stormwater 
discharge"  and  "proper  agricultural 
practices"  do  not  provide  an  exemption 
for  a  facility's  duty  to  apply  for  a  permit 
(see  Section  VII). 

Several  comments  indicated  manure 
could  be  used  for  conditioning  of  soils 
to  promote  soil  structure  and  health, 
and  can  be  so  used  for  numerous  land 
reclamation  practices  that  some  may  not 
consider  strictly  agricultural  An 
example  is  using  manure  as  a  resource 
for  reclamation  of  disturbed  or  spent 
lands.  Some  comments  suggest  this 
practice  may  have  some  distinct 
environmental  benefits  even  if  it  is  not 


strictly  "agricultural."  ETA  solicits 
comment  on  the  application  of  manure 
to  disturbed  or  spent  lands,  and  the 
extent  to  which  such  practices  result  in 
discharges  to  surface  waters. 

To  clarify-  the  term  as  well  as  to 
ensure  consistency  within  the  rule, 
several  stakeholders  suggested  "proper 
agricultural  practices"  should  be 
formally  defined  in  such  a  manner  as  to 
encompass  necessary  local  practices  to 
protect  receiving  streams  from  storm 
water  runoff.  EPA  did  not  propose  a 
regulatory-  definition  of  proper 
agricultural  practices,  but  in  accordance 
with  these  comments,  is  considering 
adopting  the  following  definition  of 
"'proper  agricultural  practices": 

A  "'proper  agricultural  practice"  is 
one  of  any  number  of  conservation 
practices,  production  measures,  or 
management  techniques  that  the  CAFO 
operator  or  manure  recipient  can  use  to 
improve  the  efficiency,  economy,  or 
environmental  condition  of  the  site  and 
surrounding  land  areas  and 
waterbodies. 

Examples  of  proper  agricultural 
practices  for  control  of  CAFO-generated 
animal  manures  and  wastewaters 
include,  but  are  not  limited  to:  adequate 
and  proper  storage  for  manures  and 
wastewaters  that  facilitates  timely  and 
efficient  land  application  practices; 
chemical/physical  treatment  of  manures 
and  wastewaters  to  stabilize  nutrients  in 
a  manner  that  reduces  loss  to  water  and 
air;  manure  analysis,  soil  and  plant 
testing  to  monitor  soil  nutrient  levels 
and  determine  crop  nutrient  needs; 
calibration  of  manure  spreaders  and 
irrigation  equipment:  timely  and 
efficient  application  of  manures  relative 
to  nutrient  uptake  patterns  and  realistic 
yield  goals  of  crops:  crop  management 
practices  that  optimize  yields  and  plant 
nutrient  uptake  while  minimizing 
nutrient  losses  to  ground  and  surface 
waters;  and  tillage  practices  and  other 
soil  conservation  measures  that  prevent 
soil  erosion  and  nutrient  leaching  and 
runoff.  What  constitutes  proper 
agricultural  practices  is  a  case-by  -case 
decision  that  depends  on  the 
circumstances  at  each  site  and  may 
necessitate  a  combination  of  one  or 
more  of  the  practices  listed  above  or 
other  practices  not  listed  here. 
EPA  solicits  comment  on  the 
proposed  definition  of    proper 
agricultural  practices  "  and  the  extent  to 
which  the  suggested  definition  reduces 
ambiguity. 

2.  Chronic  Storm  Event 

The  current  effluent  guidelines  for 
CAFOs  require  zero  discharge  of  process 
waste  water  pollutants  to  navigable 
waters,  except  that  process  waste 


pollutants  in  the  overflow  may  be 
discharged  to  navigable  waters 
whenever  rainfall  events,  either  chronic 
or  catastrophic,  cause  an  overflow  of 
process  waste  water  from  a  facility 
designed,  constructed  and  operated  to 
contain  all  process  generated  waste 
waters  plus  the  runoff  from  a  25  year. 
24  hour  rainfall  event  for  the  location  of 
the  point  source  (see  40  CFR  412.13). 
EPA  does  not  define  chronic  oi 
catastrophic  storm  events  in  the  current 
rule  (see  40  CFR  412  11), 

In  EPA's  proposed  revisions  to  the 
effluent  guidelines  for  the  production 
areas  for  the  beef  and  dairy 
subcategories.  EPA  proposed  to  retain 
this  design  standard  EP.^  did  not, 
however,  propose  to  define  chronic  or 
catastrophic  storm  events.  EPA  also 
proposed  to  remove  the  terms  chronic 
and  catastrophic  from  the  regulations.  In 
the  proposal.  EPA  noted  persistent 
rainfall  over  a  period  longer  than  24 
hours  can  occasionally  overwhelm  a 
system  designed  for  the  25  year  24  hour 
storm  event  even  though  such  persistent 
rainfalls  may  be  expected  to  occur  more 
frequent] v  than  ever\  25  vears  (see  66 
FR  3042)'  In  EPA's  proposal,  EPA 
solicited  comment  on  whether  EPA 
should  define  chronic  events,  and 
whether  EPA  should  develop  additional 
design  specifications  for  handling 
chronic  rainfall  events 

Some  stakeholders  agreed  chronic 
rainfall  events  could  cause  a  discharge 
from  a  system  that  has  been  designed, 
constructed,  maintained  and  operated  to 
contain  all  process  waste  waters  plus 
the  runoff  from  a  25  year.  24  hour 
rainfall  event.  One  an.ilysis  performed 
by  the  Texas  Institute  for  Applied 
Envirorunental  Research  shows  the 
return  interval  of  the  equivalent  volume 
of  the  25  year,  24  hour  storm  event  from 
consecutive  wet  days  occurs  every  6 
years.  Despite  the  occurrence  of  such 
chronic  events,  none  of  the  stakeholders 
indicated  the  volume  of  any  resulting 
discharges,  the  extent  to  w-hich  such 
discharges  reached  surface  waters,  or 
whether  such  discharges  were  indeed 
occurring.  EPA  solicits  comment  on  the 
extent  to  which  chronic  events  cause 
discharges  from  the  production  areas 
that  subsequently  reach  surface  waters. 

Some  stakeholders  requested  EPA 
evaluate  a  technology  option  using 
larger  storm  events  as  the  design 
standard,  especially  in  systems  that 
collect  runoff  in  addition  to  direct 
precipitation  For  example,  under  one 
suggested  approach,  surface 
impoundments  would  need  to  provide 
storage  for  10  year  chronic  events,  or  a 
combination  of  chronic  events  plus  the 
25  year  24  hour  storm  event.  EPA  is 
soliciting  comment  on  the  consequences 
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of  establishing  design  standards  based 
on  chronic  events,  such  as  standards 
that  would  significantly  increase  the 
size  of  manure  storage  systems, 
significant  increases  in  costs  to  expand 
existing  storage  capacity,  and 
potentially  increased  environmental 
risks  of  creating  larger  liquid 
impoundments.  EPA  also  solicits 
comment  on  the  extent  to  which 
potential  CAFOs  already  have  sufficient 
storage  to  accommodate  chronic  events. 
EPA  further  solicits  comment  on  an 
approach  for  clarifying  when  a 
discharge  is  considered  to  be  caused  by 
"chronic  rainfall;"  whether  clarification 
is  needed  to  enable  the  operator  and  the 
permit  authority  to  be  assured  that  the 
lagoon  is  being  properly  constructed 
and  managed;  whether  existing  state 
requirements  adequately  capture 
chronic  storm  events  while  leaving 
capacity  for  the  25  year.  24  hour  storm 
events;  and  whether  technologv 
guidelines  or  permitting  regulations  are 
necessary  in  either  Section  412  or  122 
to  address  di.scharges  due  to  chronic 
rainfall 

3.  Alternative  Approach  to  Nutrient 
Management  Planning 

EPA  proposed  to  specify  which 
components  of  a  Comprehensive 
Nutrient  Management  Plans  (CNMP) 
would  be  required  under  the  name 
"Permit  Nutrient  Plan  '  (66  FR  3065). 
Many  stakeholders  believe  the  term 
Permit  Nutrient  Plan,  or  "PNP.  '  may 
cause  confusion  despite  EPA's  efforts  to 
clarif>-  that  it  is  not  a  new  or  additional 
plan,  but  rather  the  enforceable  portions 
of  a  CNMP.  In  light  of  feedback  EPA  has 
already  received,  EPA  is  now 
considering  a  change  in  terminologv 
under  which  the  effluent  guidelines 
would  specify  that,  instead  of  a  PNP. 
each  CAFO  must  have  a  CNMP  that 
includes,  at  a  minimum,  a  number  of 
specific  components.  By  eliminating  the 
term  "PNP".  EPA  would  hope  to  quell 
the  confusion  over  terminology.  This 
would  be  a  change  in  terminologv  only, 
since  EPA  would  specify  as  "minimum 
measures  of  a  CNMP"  the  same 
components  that  EPA  described  in  the 
proposal  as  required  elements  of  a  PNP 

B  Proposed  Performance  Standards 

1.  Ground  Water  Controls 

EPA  proposed  that  in  the  absence  of 
a  certification  that  there  is  no  direct 
hydrologic  link  between  ground  water 
below  the  production  area  and  surface 
waters,  facilities  must  take  ground  water 
samples  to  demonstrate  compliance 
with  the  no  discharge  requirement  from 
the  manure  storage  areas.  Some 
stakeholders  incorrectly  interpret  the 


ground  water  controls  to  apply  to  the 
entire  production  area,  or  to  the  land 
application  areas  EPA  is  clarifying  that 
the  proposed  performance  standard  for 
ground  water  in  §  412.33  is  intended  to 
apply  to  any  liquid  manure  storage  areas 
(e.g.,  ponds,  lagoons,  pits)  or  uncovered 
solid  manure  storage  areas  (e.g. 
stockpiles).  EPA  did  not  intend  for  this 
requirement  to  apply  to  the  temporary 
mounding  of  manure  in  cattle  dry  lots. 
EPA  also  reiterates  it  did  not  propose 
that  the  requirement  of  zero  discharge  to 
ground  water  that  has  a  direct 
hydrologic  cormection  to  surface  waters 
would  apply  to  discharges  at  the  land 
applic:ation  areas.  Several  stakeholders 
stated  that  ensuring  zero  discharge  to 
ground  water  is  not  technologically 
feasible  with  the  technologies  identified 
by  EPA  as  best  available  technologies, 
i.e.,  synthetic  and  clay  double  liners. 
These  stakeholders  assert  all  lagoons, 
including  those  lined  with  clay  and 
some  synthetic  materials,  leak  to  some 
degree.  EPA  continues  to  believe  that 
the  information  in  the  record  supports 
the  Agency's  determination  that  the 
technology  we  identified  as  BAT 
(synthetic/clay  double  liners)  will 
achieve  a  standard  of  zero  discharge  to 
ground  water.  At  proposal,  EPA  also 
identified  additional  technologies  that 
the  Agency  believes  would  achieve  a 
zero  discharge  standard,  including 
glass-lined  steel  tanks,  above  ground 
tanks,  and  new  liquid-impermeable 
synthetic  liners.  Because  these 
technologies  are  more  expensive  than 
synthetic/clay  double  liners.  EPA  did 
not  identify  them  as  BAT  or  analyze 
their  economic  impacts. 

Nevertheless,  in  light  of  the  comments 
and  information  received.  EPA  intends 
to  reexamine  whether  synthetic/clay 
double  liners  are  truly  capable  of 
achieving  zero  discharge  to  ground 
water,  based  on  the  information  in  the 
record,  including  any  new  information 
received  since  the  proposal.  If  EPA 
concludes  that  this  technology  is  not 
available  to  achieve  zero  discharge,  EPA 
is  considering  two  further  ways  to 
proceed.  First.  EPA  rnay  examine 
whether  it  can  identify  the  alternative 
technologies  described  above  (glass- 
lined  tanks,  above  ground  tanks  and 
liquid-impermeable  liners)  as  BAT 
technologies,  after  evaluating  their 
economic  impacts.  (The  proposal 
already  contained  information  on  their 
costs.)  Based  on  this  analysis.  EPA 
could  retain  the  zero  discharge  standard 
based  on  identifying  these  alternative 
technologies  as  BAT  technologies. 

Second,  if  EPA  cannot  identify  any 
alternative  technologies  as  best  available 
technologies  economically  achievable. 
EPA  may  reevaluate  the  performance 


achievable  using  synthetic/clay  double 
liners.  If  these  materials  cannot  achieve 
zero  discharge,  EPA  may  consider 
adopting  a  performance  standard  based 
on  their  permeability.  Literature 
information  in  the  record,  as  reflected  in 
regulations  adopted  by  several  States, 
indicates  that  these  materials  can,  at  the 
very  least,  minimize  discharges  and 
achieve  a  leakage  rate  of  no  more  than 
10    '  cm  per  second.  EPA  would 
generaily  reevaluate  the  technological 
availability  and  economic  achievability 
of  adopting  this  numeric  standard  as  a 
BAT  standard  based  on  the  performance 
and  costs  and  economic  impacts 
associated  with  this  technology.  EPA 
solicits  additional  comment  on  these 
issues.  EPA  is  also  considering  a 
variation  on  the  above  alternative 
standard.  If  EPA  adopts  a  numeric  BAT 
standard  such  as  10    "cm  per  second. 
EPA  is  considering  an  option  where  a 
facility  could  demonstrate  compliance 
with  this  standard  by  demonstrating 
that  when  it  was  first  constructed  or  last 
modified,  it  was  built  to  NRCS 
conservation  practice  standards, 
including  criteria  and  considerations  for 
design,  used  in  conjunction  with  the 
Agricultural  Waste  Field  Handbook  and 
other  technical  references.  This  option 
would  be  based  on  a  determination  that 
meeting  the  NRCS  practice  standards 
will  ensure  that  the  10    "  cm  per  second 
standard  will  be  met.  Information  on  the 
NRCS  practice  standards  is  contained  in 
the  record.  EPA  solicits  comment  on 
this  alternative  approach  as  a 
performance  standard  applicable  to  all 
CAFOs.  EPA  further  solicits  comments 
on  the  extent  to  which  the  alternative 
approaches  under  consideration  may 
reduce  costs,  remove  burden,  reduce 
uncertainty  associated  with  assessments 
of  hydrologic  connections,  and  possibly 
reduce  monitoring  and  reporting 
requirements. 

At  proposal,  EPA  solicited  comment 
on  an  approach  that  would  narrow  the 
ground  water  sampling  requirements  to 
only  those  facilities  located  in  areas 
with  topographical  characteristics  that 
indicate  the  presence  of  ground  water 
that  is  likely  to  have  a  direct  hydrologic 
connection  to  surface  waters  (e.g.,  sandy 
soils,  karst  topography,  and  shallow 
water  tables).  Despite  its  narrowed 
focus,  this  approach  would  retain  the 
proposal's  presumption  of  a  direct 
hydrologic  connection,  but  only  for 
those  operations  located  in  sensitive 
areas;  operations  not  located  in  sensitive 
areas  could  still  be  subject  to  ground 
water  sampling  requirements  if  the 
permitting  authority  deemed  it 
appropriate.  EPA  is  clarifying  that  an 
alternative  approach  would  be  to 
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include  ground  water  sampling 
provisions  in  the  effluent  guidelines  but 
not  to  presume  that  there  is  a  direct 
hydrologic  connection  for  any  facility 
Thus,  the  need  for  ground  water 
sampling  or  an  assessment  would  not  be 
specified  in  the  effluent  guidelines  but 
would  be  left  to  the  discretion  of  the 
permitting  authority  in  all  cases.  EPA 
solicits  comment  on  this  approach. 
Should  ground  water  requirements  be 
included  in  the  final  rule.  EPA  further 
solicits  comment  on  the  level  of 
discretion  that  is  appropriate  in  the 
application  of  such  requirements. 

2.  Alternatives  to  Proposed  100-foot 
Setback 

EPA  proposed  a  manure  application 
setback  of  100  feet  from  surface  waters, 
open  tile  drain  inlets,  sinkholes,  and 
agricultural  drainage  wells  (see 
proposed  rule  §412.37).  EPA  intended 
such  setbacks  would  provide  an 
additional  barrier  for  pollutants  in  the 
runoff  from  land  applied  manure.  EPA 
also  determined  the  setback  would 
provide  an  additional  measure  to 
prevent  trace  amounts  of  metals, 
pathogens,  and  antibiotics  in  the 
manure  from  leaving  the  field  with 
runoff.  In  the  proposal.  EPA 
acknowledged  and  continues  to  believe 
the  most  effective  combination  of 
setbacks  and  vegetated  buffers  will  be 
site  specific.  EPA  believes  the 
appropriate  site  specific  combination 
will  depend,  among  other  things,  the 
type  of  vegetation  present,  the  use  of 
soil  conservation  practices  in  or 
adjacent  to  the  setback,  the 
consideration  of  slope  in  determining 
the  potential  risk  to  water  courses,  and 
the  method  and  timing  of  manure  and 
wastewater  applications  in  the  setback 
zone.  EPA  further  solicited  comment  on 
EPA's  concern  that  a  setback  from  these 
select  features  might  preclude  manure 
based  fertilization  of  large  areas  of  crop 
land  in  certain  geographic  locations. 

To  evaluate  the  costs  of  this  proposed 
requirement,  EPA  assumed  facilities 
would  establish  vegetated  buffers  with  a 
width  of  100  feet  on  each  side  of  any 
streams.  EPA  assumed  the  net  loss  of 
tillable  land  for  facilities  to  establish 
these  buffers  as  3.5  percent  of  total  crop 
land.  EPA  believed  this  approach  could 
overstate  the  costs  of  requiring  a 
setback,  but  would  encourage  vegetated 
buffers  and  other  practices  to 
supplement  the  setback.  EPA  solicited 
comment  on  the  use  of  vegetated  buffers 
or  other  management  practices  to 
minimize  pollutants  in  the  runoff  from 
land  application.  EPA  also  solicited 
comment  on  how  it  might  revise  the 
setback  requirement  and  still  adequately 
protect  water  quality.  Many 


stakeholders  agreed  the  determination 
should  be  site  specific,  but  most 
stakeholders  did  not  provide  any 
information  to  indicate  that  there  are 
any  other  practices  that  would  perform 
equal  to  or  better  than  EPA's  proposed 
setback  requirement.  Therefore,  EPA 
continues  to  solicit  comments  on  the 
proposed  100  foot  setback  requirement, 
specifically,  as  to  whether  any  such 
superior  practices  exist.  EPA  reiterates 
that  nothing  in  today's  notice,  including 
this  section,  is  intended  to  reopen  the 
proposal  in  general  for  further  comment. 
EPA  is  seeking  additional  public 
comment  only  on  the  discrete  issues 
identified  in  this  notice.  In  this  case. 
EPA  is  interested  in  further  comments 
on  this  specific  issue  to  see  whether 
there  is  any  additional  information  of 
w^hich  we  are  unaware.  EPA  solicits 
comment  on  whether  there  are  any 
specific  practices  that  could  be 
established  on  a  site  specific  basis  that 
would  perform  as  well  as  or  better  than 
EPA's  proposed  setbacks  or  buffers. 

3.  Manure  Application  Rates  Based  on 
Limiting  Nutrients 

EPA  proposed  the  determination  of 
manure  application  rates  to  crop  land 
must,  at  a  minimum,  consider  the 
limiting  nutrient  phosphorus  (See 
proposed  rule  at  §412.31).  Where 
phosphorus  levels  pose  a  low  to 
medium  risk,  the  limiting  nutrient  is 
typically  nitrogen,  although  in  certain 
cases  other  factors,  such  as  salt 
concentrations,  could  limit  manure 
application  rates  EPA  proposed  the 
criteria  for  phosphorus-based 
management  for  CAFOs  be  those  that 
are  specified  in  each  state's  Nutrient 
Management  Standard  (NRCS 
Conservation  Practice  590)  so  that  the 
decision  on  the  most  effective 
approach(es)  and  the  exact  criteria  and 
definitions  (either  agronomic  soil  test  P 
levels,  soil  P  thresholds,  or  the  P  Site 
Index)  would  be  state  specific. 

At  the  time  of  proposal.  EPA  noted 
that  several  States  already  required 
animal  feeding  operations  to  develop 
nutrient  management  that  consider 
phosphorus.  Several  stakeholders  stated 
the  nutrient  management  standards, 
especially  the  P-index.  were  not 
sufficiently  developed  to  allow  their 
implementation  with  EPA's  final  rule. 
Since  proposal,  most  states  have 
developed  their  P-index  or  a  nutrient 
standard  based  on  the  P-index.  as 
indicated  in  additional  information  that 
EPA  has  received  from  .NRCS  and  is 
making  available  today.  Since  the 
proposal.  45  States  have  updated  their 
Nutrient  Management  Standard;  44 
States  are  using  the  P-index  and  one 
State  is  opting  to  use  soil  test  P  values. 


The  remaining  5  States  have  been 
granted  an  extension  by  USDA  to  revise 
their  Nutrient  Management  Standards. 
EPA  solicits  specific  comment  on  this 
new  information,  on  whether  there  is 
any  other  information  indicating  the 
extent  to  which  States  are  already 
mandating  phosphorus-based 
management  of  manure,  and  on  the 
extent  to  which  States  are  implementing 
their  recently  revised  Nutrient 
Management  Standards  in  newly 
written  nutrient  management  plans. 
EPA  intends  to  use  the  information 
received,  and  any  new  information,  to 
reevaluate  the  existing  or  "baseline" 
requirements  for  P-based  application 
under  State  law  and  the  costs  of 
complying  with  those  requirements. 
.\ny  change  to  the  baseline  costs  and 
economic  impacts  could  affect  EPA's 
analysis  of  the  overall  economic  impacts 
of  the  revised  regulations 

Several  stakeholders  expressed 
concern  that  EPA  was  mandating 
phosphorus  application  rates  for  land 
application  under  all  circumstances 
Quite  to  the  contrary.  EPA's  proposed 
use  of  NRCS  "  recommended  nutrient 
risk  assessment  tools  contained  in  the 
Nutrient  Management  Standards  (NRCS 
Conservation  Practice  590)  such  as  the 
P-index  would  allow  application  rates 
to  be  managed  differently  for  each  field 
The  phosphorus  index  considers  man\ 
circumstances  that  affect  nutrient 
transport  from  the  field,  and  rates  each 
field's  potential  for  nutrient  losses 
accordingly  For  States  using  soil  test 
levels  as  a  screening  tool,  only  fields 
with  excessively  high  phosphorus  levels 
would  be  required  to  undergo  the 
development  of  a  more  rigorous 
phosphorus-based  strategy  While  EPA's 
approach  may  limit  land  application  to 
phosphorus-based  rates  on  some  fields, 
particularly  those  fields  that  have 
received  manure  e\er\  year  for  decades, 
other  fields  could  continue  to  receive 
manure  at  a  nitrogen  rate 

Some  comments  suggest  EPA's 
proposal  is  too  prescriptive  by  requiring 
one  of  three  methods  for  phosphorus- 
based  management  Indeed  many 
stakeholders  in  academia  feel  nutrient 
management  is  continuously  evolving  in 
each  State  These  stakeholders  felt  EPA 
should  allow  for  other  State-approved 
nutrient  management  standards  based 
on  the  Nutrient  Management  Standard, 
such  as  the  PLAT  (phosphorus  loss 
assessment  tool)  under  development  in 
North  Carolina.  PLAT  is  intended  for 
application  on  a  field-by-field  basis  as 
part  of  the  nutrient  management 
plaiuiing  process  This  tool  will  rate 
each  site  as  low.  medium,  high,  or  ver\' 
high.  Based  on  this  site-specific 
assessment,  phosphorus  may  be 
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identified  as  the  iimiting"  nutrient  in 
the  development  of  the  specified 
nutrient  application  rate  being 
developed  by  North  Carolina. 

EPA  continues  to  consider  other 
nutrient  management  approaches 
developed  by  States  while  maintaining 
EPA's  need  for  enforceable  standards. 
Based  on  comments,  EPA  is  now 
considering  an  approach  that  bases  the 
determination  of  application  rates  on 
the  Nutrient  Management  Standards 
(NRCS  Conservation  Practice  590) 
without  mandating  the  use  of  one  of  the 
three  methods  described  in  EPA's 
proposal  EPA  solicits  comment  on  this 
possible  approach. 

EPA  believes  there  are  regions  where 
crop  removal  rates  of  nutrients  are 
unusually  low,  or  where  manure  is 
typically  stored  in  a  concentrated  form 
such  as  poultry  litter  or  under  house 
slurry  storage.  Some  application 
equipment  may  not  be  able  to  evenlv 
distribute  this  form  of  manure  nutrients 
at  very  low  application  rates.  EPA 
determined  this  could  prevent  some 
facilities  from  applying  manure  to  land 
on  a  phosphorus-based  rate.  Therefore 
EPA  proposed  poultry  litter  could  be 
applied  to  fields  above  the  phosphorus 
rate,  but  no  additional  manure  or  litter 
could  be  spread  until  the  phosphorus 
applied  has  been  removed  by  harvest. 
This  type  of  application  of  phosphorus 
in  excess  of  the  current  year's  crop 
requirements  is  often  referred  to  as 
"banking".  Some  comments  expressed 
the  need  for  more  flexibility  in  multi- 
yeeu-  phosphorus  application  rates, 
because  of  the  limitations  imposed  by 
current  manure  application  equipment 
on  the  ability  to  apply  manure  at  single- 
year  crop  removal  rates.  Some 
stakeholders  also  stated  the  need  to 
apply  commercial  fertilizer  to  fields  that 
receive  manure  on  a  phosphorus-based 
rate  would  increase  soil  compaction  and 
reduce  crop  yields.  EPA  believes  the 
agricultural  industry  will  continue  to 
develop  new  modifications  for 
application  equipment  that,  in 
combination  with  CIS  based  monitoring 
systems,  will  make  precision 
applications  feasible  and  affordable. 
EPA  also  believes  the  combination  of 
feed  management  (precision  feeding, 
feed  additives),  improved  animal 
genetics,  and  manure  handling  practices 
that  minimize  nitrogen  losses  will  resuh 
in  land  applied  manure  that  more 
closely  meets  the  needs  of  the  crops. 

Nevertheless,  EPA  is  considering 
alternative  nutrient  management 
strategies  that  balance  the  nutrient 
needs  of  the  crop  plus  the  "banking"  of 
phosphorus  in  the  soil,  if  necessary,  so 
the  facility  can  realistically  land  apply 
manure  on  the  acreage  available,  or  find 


alternatives  if  necessary.  For  those  fields 
that  require  manure  be  applied  at  a 
phosphorus-based  rate,  EPA  is 
considering  an  approach  that  would 
continue  to  allow  manure  application 
up  to  the  nitrogen-based  rate.  Under  this 
approach,  no  additional  manure 
application  to  these  same  fields  could 
occur  until  all  phosphorus  applied  has 
been  removed  through  plant  uptake  and 
or  crop  removal. 

The  Agency  is  considering 
determining  that  this  practice  would  be 
acceptable  as  part  of  what  constitutes 
■proper  agricultural  practices  '  EPA 
believes  such  an  approach  would  result 
in  from  2  to  8  years  "phosphorus 
banking"  for  most  manure,  but  more 
than  10  years  "phosphorus  banking"  in 
the  more  concentrated  manure.  EPA 
envisions  commercial  fertilizers  would 
continue  to  be  used  to  meet  the  nitrogen 
requirements  of  the  crops  in  subsequent 
years.  EPA  is  concerned  some  levels  of 
phosphorus  banking  would  no  more 
prevent  discharges  to  the  waters  than 
would  unrestricted  application  rates  or 
application  of  manure  on  a  nitrogen 
basis,  especially  after  prolonged  storage. 
Therefore  EPA  solicits  comment  on 
reasonable  amounts  of  phosphorus 
banking  that  could  be  considered  an 
acceptable  nutrient  management 
practice.  EPA  also  solicits  comment  on 
whether  banking  practices  should  be 
limited  to  solids  and  slurries,  or 
whether  banking  should  be  considered 
for  all  manure  applications.  EPA 
specifically  solicits  data  comparing 
runoff  from  fields  receiving  manure  on 
a  phosphorus  based  rate  and  runoff  from 
fields  where  phosphorus  has  been 
■'banked." 

4  Alternative  Requirements  for  Soil 
Sampling 

EPA  proposed  the  CAFO  must  take 
soil  phosphorus  samples  every  three 
years  if  the  manure  is  applied  to  crop 
or  pasture  land  under  the  control  of  the 
CAFO.  EPA  proposed  samples  should 
be  collected  in  accordance  with 
accepted  State  agricultural  extension 
protocols  and  the  analyses  must  be 
conducted  in  accordance  with  the  state 
nutrient  standards.  Records  of  the 
sampling  methods  and  sampling  results 
should  be  maintained  by  the  CAFO  for 
five  years. 

EPA  has  obtained  new  data  indicating 
local  protocols  may  already  consider  the 
site-specific  nature  of  soils. 
Consequently.  EPA  is  considering 
allowing  relatively  less  frequent 
sampling  of  those  soils  slow  to 
accumulate  nutrients,  but  requiring 
multiple  soil  phosphorus  samples  each 
year  in  mobile  soils  and  high  risk  areas. 
EPA  solicits  comment  on  the 


appropriate  frequency  for  soil  sampling 
under  such  conditions. 

After  reviewing  comments,  EPA 
discussed  sampling  frequencies  and 
protocols  with  USDA,  and  is 
considering  an  approach  where  soil 
sampling  should  be  done  at  a  frequency 
as  specified  by  state  protocols,  but  at 
least  once  per  five  years  to  allow  at  least 
one  sample  to  be  conducted  per  field 
unit  per  NPDES  permit  cycle.  EPA 
believes  sampling  methods  and  analyses 
still  need  to  be  conducted  locally  to 
allow  for  meaningful  information  to  be 
gathered  from  the  sampling.  EPA  also 
believes  the  documentation  of  soil 
sampling  is  an  important  tool  for 
managing  phosphorus  buildup  in  soils, 
but  is  interested  in  ways  to  minimize 
the  recordkeeping  burden,  especially  for 
small  businesses.  EPA  solicits  comment 
on  the  approach  of  allowing  States  to 
determine  appropriate  sampling 
frequencies  and  protocols. 

5.  Alternative  Requirements  for  Manure 
Sampling 

EPA  proposed  annual  minimum 
sampling  frequencies  for  nitrogen, 
phosphorus,  and  potassium  in  manure 
(§412.37).  EPA  believes  an  essential 
component  to  sampling  is  ensuring  the 
manure  sampled  is  "representative." 
Therefore,  under  the  proposal,  such 
samples  were  to  be  collected  from  all 
manure  storage  areas  and  wastewater 
storage  areas  to  provide  representative 
samples  of  each  waste  stream  at  the 
CAFO,  Manure  transported  off  site 
would  need  to  be  sampled  at  least  once 
a  year  for  nitrogen,  phosphorus,  and 
potassium,  EPA  proposed  samples  must 
be  collected  in  accordance  with 
accepted  Extension  protocols,  and  the 
analyses  must  be  conducted  in 
accordance  with  the  state  nutrient 
standards.  Records  of  the  sampling 
methods  and  sampling  results  would 
need  to  be  maintained  by  the  CAFO  for 
five  years. 

Some  stakeholders  expressed 
concerns  over  the  burden  of  aimual 
manure  sampling  all  waste  streams, 
particular  if  nothing  has  changed  at  the 
farm  that  would  affect  the  results  of 
manure  analysis.  For  example,  after  a 
"history"  or  profile  of  manure  analyses 
has  been  documented,  these 
stakeholders  assert  less  frequent 
analysis  may  be  sufficient  as  long  as 
production  practices  remain  constant, 
EPA  solicits  comment  on  allowing  less 
frequent  manure  sampling  after  such  a 
profile  has  been  established  by  the 
CAFO.  Similar  to  the  approach 
described  for  soil  sampling,  EPA  is 
considering  an  approach  where  manure 
sampling  periodicity  can  be  set  to 
follow  state  protocols,  with  a  minimal 
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sampling  rate  of  once  per  year  per  waste 
stream.  EPA  also  believes  the 
documentation  of  manure  sampling  is 
very  important,  but  is  interested  in  ways 
to  minimize  the  recordkeeping  burden, 
especially  for  small  businesses.  EPA 
solicits  comment  on  the  approach  of 
allowing  States  to  determine 
appropriate  sampling  frequencies  and 
protocols,  and  whether  EPA  should 
establish  a  minimum  sampling 
requirement  and  testing  frequency. 

6.  Feasibility  of  Zero  Discharge 
Standard 

EPA  proposed  a  zero-discharge 
performance  standard  for  the 
production  area  (technology  option  5) 
for  the  swine,  veal,  and  poultry- 
subcategories  without  allowance  for 
discharges  from  chronic  or  catastrophic 
storms  (see  §412.43).  EPA's  proposed 
technology  option  5  assumes  outside 
liquid  manure  storage  (lagoons)  that  do 
not  collect  open  lot  runoff  could  be 
designed  and  maintained  to  handle 
precipitation  from  virtually  any  storm 
through  the  use  of  liquid-impermeable 
covers.  Some  facilities  could  choose  to 
close  out  their  lagoons  and  construct 
smaller  covered  liquid  storage  or  new 
slurry  storage.  As  described  in  the 
preamble,  manure  stored  under  the 
confinement  housing  (such  as  swine 
deep  pits  or  layers  in  high-rise  houses) 
could  meet  the  performance  standard  at 
generally  little  or  no  additional  cost.  Dry 
manure  systems  (most  broilers,  pullets, 
and  turkeys)  where  litter  is  stored  under 
cover  (storage  sheds  or  stored  in  bermed 
areas  with  tarps)  could  also  meet  the 
standard. 

Some  stakeholders  felt  impermeable 
lagoon  covers  in  particular  posed  a 
number  of  operational  challenges: 
freezing,  biogas  collection,  clean  storm 
water  management,  wind  shear,  cover 
repair,  and  disposal  of  spent  covers.  For 
these  reasons,  these  stakeholders 
concluded  the  zero  discharge  standard 
was  technologically  unfeasible. 

EPA  believes  the  record  information 
on  the  demonstration  status  of 
impermeable  lagoon  covers,  including 
those  in  use  in  other  industries, 
adequately  addresses  these  feasibility 
concerns.  EPA  has  data  from  several 
vendors;  one  such  vendor  has 
developed  over  a  dozen  such  systems 
ranging  in  size  from  3  acres  to  almost  20 
acres.  Covered  lagoon  systems  have 
been  successfully  implemented  in 
colder  climates  such  as  northern 
Illinois,  South  Dakota,  and  Wisconsin, 
and  in  high  rainfall  areas  such  as  South 
Carolina,  North  Carolina,  and  Georgia 
These  systems  are  routinely  exposed  to 
and  resist  freezing,  high  winds,  and 
other  extreme  weather  events. 


Furthermore,  the  systems  are  typically 
retrofit  to  existing  lagoon  applications, 
and  EPA  believes  the  technology  is 
further  established  in  the  municipal  and 
food  processing  sectors.  To  date.  EPA 
has  not  received  any  additional 
information  demonstrating  cover 
susceptibility  to  extreme  weather 
events. 

Since  proposal.  EPA  has  received 
additional  information  on  one  type  of 
lagoon  cover  technology  used  in  other 
industries  (food  processing,  municipal 
wastewater  treatment)  that  uses  a  heavy 
HOPE  floating  cover.  The  cover, 
including  additional  slack  to 
compensate  for  changing  liquid  levels, 
is  anchored  in  a  trench  filled  with 
concrete.  The  cover  system  also  has 
ballast  pipes  to  keep  the  cover  in  place 
during  high  winds  and  peak  methane 
production  periods.  Current  membrane 
technologies  include  heavier  synthetic 
materials  approaching  a  2.5-year  useful 
life.  The  systems  utilize  supports  under 
the  cover  for  buoyancy,  and  a  sump 
collection  system  is  fabricated  into  the 
cover  to  remove  storm  water  during 
periods  of  rain  and  snow  melt.  One 
series  of  plumbing  allows  liquid  to  be 
pulled  from  the  top  of  the  lagoons  under 
the  cover.  A  second  series  of  piping 
allows  sludge  to  be  periodically 
removed  with  a  vacuum  truck, 
eliminating  the  need  to  move  the  cover. 
In  addition  to  eliminating  all  discharges 
in  dozens  of  lagoon  applications,  the 
technology  has  demonstrated  an  ability 
to  reduce  air  emissions,  to  mitigate 
odors,  and  in  some  limited  cases  to 
provide  cost  offsets  in  the  form,  of 
alternative  energy.  EPA  believes  this  is- 
useful  additional  information  in 
indicating  the  feasibility  and  availability 
of  this  type  of  technology.  The  Agency 
believes  this  technology  would  be 
equally  available  for  use  in  the  animal 
feeding  operations  industry  EPA 
solicits  comment  on  the  use  of  these 
demonstrated  technologies  for 
application  in  the  animal  feeding 
operations  industries. 

EPA  also  has  extensive  experience  in 
the  use  of  impermeable  lagoon  covers  in 
the  AgStar  program.  While  these 
systems  were  not  designed  for  the 
purpose  of  preventing  discharges  under 
any  storm  event,  these  systems  have 
routinely  demonstrated  zero  discharge 
is  attainable.  Digesters  such  as  heated 
tanks  further  incorporate  features  to 
contain  possible  discharges  that  can 
occur  from  pipe  penetration  points  in 
the  tank.  Additional  experiences  of 
those  farms  participating  in  EPA's 
AgStar  program  demonstrate  gas 
generation  and  collection  is  crucial  to 
the  profitability  of  anaerobic  digesters. 
Despite  the  potential  for  energy- 


generation  and  other  cost  offsets,  EPA 
does  not  believe  anaerobic  digesters  are 
necessarily  suitable  for  all  locations  and 
conditions.  EPA  believes  the  sizable 
capital  expenditure  coupled  with 
today's  low  energy  costs  make  it 
difficult  for  many  anaerobic  digesters  to 
be  cost  effective.  EPA  also  noted 
digesters  need  to  be  properly  managed, 
which  can  pose  challenges  for  smaller 
facilities  because  they  have  fewer 
resources  available  to  control  a  digester. 
Material  vendors  and  digester 
consultants  also  point  to  the  gas 
collection  system  as  a  critical 
component.  A  properly  sized  and 
managed  collection  system  does  not 
experience  foaming,  freezing,  and  cover 
bubbling.  The  covers  are  designed  to 
support  weights  such  as  workers  during 
routine  inspection  or  repair  and 
maintenance,  and  as  noted  the  covers 
are  routinely  and  safely  mstalled  as  a 
retrofit.  Therefore  EPAs  costs  for  the 
proposed  performance  standards 
assume  all  such  biogas  is  flared  to 
simplify  management  and  time 
constraints  of  operating  a  covered 
lagoon  system. 

EPA  will  continue  to  evaluate  the 
feasibility  of  the  proposed  technology 
option  5.  especially  for  smaller  facilities 
that  are  more  likely  to  employ  open  lot 
or  partially  housed  confinement 
practices  (see  section  V  B.2  for 
additional  discussion  of  EPA's 
extension  of  its  model  farm  approach) 
To  reiterate.  EPA  is  not  reopening  the 
proposal  in  general  for  further  comment, 
however  EPA  solicits  additional 
comment  and  information  on  the 
identification  of  impermeable  lagoon 
covers  as  BAT  technologies  to  meet  a 
zero  discharge  performance  standard 
Specifically.  EPA  solicits  additional 
information  on  CAFOs  (or  other 
facilities  with  similar  hquid 
impoundments)  where  impermeable 
covers  are  in  use.  including  detailed 
information  describing  the  system 
design,  construction,  cost,  and 
operation.  As  EPA  stated  above  in  this 
section,  some  commenters  speculate 
that  impermeable  covers  pose  certain 
operational  challenges  that  would  lead 
to  the  zero  discharge  standard  being 
technologically  infeasible  To  further 
investigate  the  commenters  concerns 
about  technological  feasibility.  EPA  also 
solicits  data  that  would  support  a 
determination  that  the  technologies 
ser%'ing  as  a  basis  for  the  proposed  BAT 
and  NSPS  are  infeasible.  Examples  of 
such  data  include  detailed  information 
on  specific  locations  where  the 
technologies  were  attempted  but  failed, 
data  regarding  the  design  and  size  of  the 
system  employed  (both  physical 
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dimensions  and  wastewater 
throughput),  construction  materials  and 
methods  employed,  and  detailed 
descriptions  of  the  manner  in  which  the 
technology  failed  and  the  reasons  for  the 
failure. 


V.  Changes  EPA  Is  Considering  to  its 
Cost  and  Economic  Impact  Models 

EPA  received  a  number  of  comments 
questioning  the  approach  EPA  used  to 
assess  costs  and  financial  impacts  to 
regulated  CAFOs.  In  general, 
commenters  expressed  concern  that 
EPA  had  underestimated  the  costs 
associated  with  the  proposed  rule  and 
also  overestimated  the  CAFOs  ability  to 
absorb  expected  compliance  costs.  In 
particular,  commenters  question  the 
accuracy  of  EPA's  estimated  average 
compliance  costs  associated  with  the 
proposed  requirements  as  well  as  the 
appropriateness  of  EPA's  financial 
model  to  evaluate  financial  impacts 
from  these  expected  costs.  For  these 
reasons,  many  comments  received  by 
EPA  challenge  the  Agency's  proposal 
that  the  proposed  revisions  to  the  CAFO 
regulations  are  "economically 
achievable."  Some  commenters 
provided  EPA  with  alternative  data  and 
suggestions  on  ways  that  EPA  could 
improve  its  analyses  supporting  the 
rule.  Today  EPA  presents  these  data  and 
describes  modifications  to  its  existing 
cost  and  economic  models  that  the 
Agency  is  considering  in  order  to 
address  commenter's  concerns. 

EPA  received  additional  cost  and 
financial  data  from  USDA.  FAPRl  (Food 
and  Agricultural  Policy  Research 
Institute),  some  industry  trade 
associations,  and  researchers  at  some 
land  grant  universities.  In  addition, 
since  proposal.  EPA  has  considered 
ways  to  refine  its  cost  and  financial 
models  and  has  received  many 
suggestions  on  how  to  modify  its 
modeling  approach  by  these  major 
stakeholder  groups.  A  summary-  of  these 
additional  data  and  information  are 
summarized  in  this  section. 

A  summary  of  the  principal  concerns 
about  EPA's  cost  and  economic  analyses 
that  were  raised  during  the  public 
comment  period  include:  (1)  EPA's 
assumption  that  CAFOs  are  already  in 
full  compliance  with  existing  Federal 
and  State  regulations  for  operations 
with  more  than  1,000  AU,  (2)  EPA's 
approach  for  estimating  expected 
incremental  compliance  costs  that 
would  be  incurred  by  CAFOs,  (3) 
financial  data  used  as  inputs  to  EPA's 
economic  models  to  depict  baseline 
financial  conditions,  particularly  for 
certain  sectors.  (4)  EPA's  failure'to 
assess  the  feasibility  of  an  operation  to 
incur  new  debt  associated  with 


additional  capital  investments  required 
under  the  proposed  requirements,  and 
(5)  EPA's  suggested  criteria  and  overall 
analytical  approach  to  evaluate  post- 
regulatory  changes  and  to  determine 
economic  achievability. 

Following  a  discussion  of  the 
alternate  data  and  information  obtained 
by  EPA  to  update  its  industry  profile  of 
the  individual  CAFO  sectors  (Section 
V.A),  this  section  describes  alternative 
data  and  information  obtained  by  EPA 
that  the  Agency  is  considering  to  use  to 
further  refine  the  analytical  models  that 
it  will  use  to  develop  and  evaluate  the 
final  CAFO  regulations.  Section  V.B 
describes  alternative  data  and 
approaches  that  EPA  is  considering  to 
address  comments  about  its  cost  models 
to  estimate  compliance  costs;  Section 
V.C  describes  alternative  data  and 
approaches  that  EPA  is  considering  to 
address  comments  about  its  economic 
model  to  evaluate  financial  impacts  to 
regulated  CAFOs. 

All  record  materials  cited  in  today's 
notice  are  available  for  public  review  in 
the  rulemaking  record  located  at  EPA's 
docket  office. 

A  Industry  Profile 

1 .  Estimates  of  the  Total  Number  of 
AFOs  and  Regulated  CAFOs 

For  the  proposal.  EPA  used  publicly 
available  data  from  the  1997  Census  of 
Agriculture,  supplemented  by  other  data 
sources,  to  estimate  the  number  of  AFOs 
and  potential  CAFOs  nationwide  that 
would  be  required  to  obtain  a  permit. 
EPA  used  this  information  to  assess  the 
costs  and  evaluate  the  financial  impacts 
to  CAFOs  under  the  proposed 
regulations.  Today  EPA  is  presenting 
alternabve  data  provided  by  USDA  on 
total  number  of  AFOs  and  regulated 
CAFOs.  EPA  is  soliciting  comment  on 
these  revised  USDA  AFO-CAFO 
estimates  for  use  in  EPA's  cost  and 
economic  impact  analyses. 

Following  proposal.  USDA  evaluated 
available  information  from  the  1997 
Census  of  Agriculture  to  estimate  the 
number  of  animal  feeding  operations  at 
different  size  thresholds.  USDA 
estimates  the  number  of  operations  with 
confined  animals  by  focusing  on  those 
operations  that  meet  certain  minimum 
characteristics  based  on  USDA- 
assumptions  in  terms  of  the  number  of 
animals  and  the  amount  of  revenue 
generated  at  an  operation.  This 
approach  does  not  specifically  focus  on 
characteristics  that  meet  the  regulatory 
definition  of  an  animal  feeding 
operation,  as  codified  at  40  CFR  122,  in 
terms  of  the  number  of  days  animals  are 
confined  or  the  amount  of  vegetative 
cover  at  the  production  area. 


For  this  analysis,  USDA  assumed  that 
operations  that  confine  animals  consist 
of  commercial  operations  only, 
excluding:  (1)  operations  with  less  than 
$5,000  in  annual  sales  of  specialty 
livestock  products,  and  (2)  operations 
with  few  animals,  defined  by  USDA  as 
farms  with  less  than  7  animal  units  of 
any  combination  of  fattened  cattle,  milk 
cows,  swine,  chickens  and  turkeys  (as 
well  as  farms  with  less  than  10  animal 
units  of  cattle  other  than  fattened  cattle 
and  milk  cows,  farms  with  less  than  15 
horses,  ponies,  mules,  burros,  or 
donkeys,  and  farms  with  less  than  40 
sheep,  lambs,  or  goats).  In  USDA's 
analysis,  the  use  of  animal  units  to 
establish  the  7  AU  cutoff  is  based  on  the 
USDA  definitions  of  1 ,000  pounds  of 
liveweight  and  not  EPA's  regulatory 
definitions  which  are  expressed  in 
terms  of  the  number  of  animals  on-site 
(codified  in  40  CFR  122).  However, 
USDA  estimates  of  the  number  of 
confinement  operations  at  different  AU 
thresholds  is  based  on  EPA's  regulator)' 
definitions. 

Table  5-1  reflects  revised  estimates  by 
USDA  on  the  number  of  AFOs  that 
confine  livestock  and  poultry  and  the 
number  of  potential  CAFOs.  These 
estimates  are  preliminary  and  may  be 
subject  to  further  revision  by  USDA. 
The  table  compares  these  numbers 
against  those  used  by  EPA  for  the 
proposed  rulemaking.  Detailed 
information  on  USDA's  estimated  AFO 
and  CAFO  counts  are  provided  in  the 
record  (see  USDA/NRCS  "Profile  of 
Farms  with  Livestock  in  the  United 
States:  A  Statistical  Summary,  "  most 
recent  draft  available). 

As  shown  in  the  table,  there  is  a 
substantial  difference  between  USDA's 
and  EPA's  estimates  of  the  total  number 
of  AFOs.  For  the  proposal,  EPA 
estimated  that  there  were  a  total  of 
376.000  AFOs  nationwide  in  1997.  In 
contrast,  USDA  estimates  indicate  that 
there  are  about  218,000  AFOs  during 
that  year.  One  reason  for  this 
discrepancy  is  that  EPA  used  publicly 
available  data  from  the  1997  Census  of 
Agriculture,  supplemented  by  other  data 
sources,  to  estimate  the  number  of  AFOs 
for  its  proposed  rule.  In  some  cases, 
EPA  estimates  were  extrapolated  from 
available  information.  Since  EPA  did 
not  have  access  to  the  underlying  farm 
level  census  data  it  was  unable  to  fully 
evaluate  the  data  and  exclude  certain 
operations  that  are  likely  not  AFOs  that 
may  be  included  in  EPA's  estimates, 
such  as  some  operations  that  raise 
animals  for  on-farm  consumption  only 
as  well  as  grazing  or  pasture-based 
operations  that  are  not  AFOs.  Instead 
EPA  assumed  that  all  operations  listed 
in  the  published  census  data,  with 
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limited  exceptions,  were  potential 
AFOs.  As  shown  in  Table  5-1.  EPA's 
estimate  of  the  total  number  of  AFOs 
greatly  exceeds  that  estimated  by  USDA 
across  all  sectors:  EPA  estimated  more 
than  420.000  AFOs  with  fewer  than  300 
AU;  USDA  estimates  that  there  are  less 
than  170.000  AFOs  with  fewer  than  300 
AU. 

Another  reason  for  the  difference 
between  EPA  and  USDA  estimates  of 
the  total  number  of  AFOs  is  that  USDA 
excludes  certain  operations  based  on  the 
size  of  the  operation  (number  of  animals 
or  annual  revenue  generated),  regardless 
of  whether  they  would  otherwise  fcdl 
within  the  regulatory  definition  of  an 
animal  feeding  operation,  as  codified  in 
40  CFR  122.  This  information  is  a 
regulatory  definition  and  generally  not 
reflected  in  any  available  data  sets  of  the 
number  of  livestock  and  poultry 
operations.  Nevertheless.  EPA  believes 
USDA  estimates  that  exclude  these 
smaller  sized  operations  provide  a 
reasonable  approximation  of  the  total 
number  of  animal  feeding  operations 
from  which  to  determine  the  relevant 
regulated  universe  because  it  is  unlikely 
that  many  of  the  smaller,  non- 
commercial operations  would  meet 
EPA's  definition  of  an  AFO.  EPA  solicits 
comment  on  this  assumption. 

There  is  less  of  a  difference  between 
USDA's  and  EPA's  estimates  of  the  total 
number  of  potentially  regulated  CAFOs 
at  the  varying  size  thresholds 
(operations  with  more  than  1 .000  AU 
and,  at  select  increments,  operations 
with  fewer  than  1 ,000  AU  but  with  more 
than  300  AU).  However.  USDA 
estimates  that  there  are  more  than  6.000 
additional  operations  with  between  300 
AU  and  1 .000  AU  (see  Table  5-1  where 
EPA  estimates  indicate  about  26.500 
operations  and  USDA  estimates  are 
about  32,800  operations  for  that  size 
group).  This  difference  could  raise  the 
number  of  potential  CAFOs,  depending 
on  how  the  Agency  defines  a  CAFO. 
The  principal  reason  for  this  difference 
between  EPA  and  USDA  estimates  is 
attributable  to  EPA's  use  of  a  simple 
correction  factor  to  account  for  the 
number  of  operations  with  more  than  a 
single  animal  type  (described  further 
below).  Table  5-2  presents  data  that 
delineate  the  number  of  facilities  in 
each  sector  by  broad  size  grouping  that 
are  expected  to  be  affected  by  the 
proposed  regulations. 

For  the  purposes  of  developing  and 
evaluating  the  final  CAFO  regulations, 
EPA  is  considering  using  revised 
estimates  provided  by  USDA.  Tables  5- 
1  through  Table  5-3  present  preliminary 
estimates  of  these  data.  These  estimates 
are  subject  to  further  revision  by  USDA. 
More  information  on  these  data  and 


how  they  were  developed  are  included 
in  EPA's  record. 

Preliminary  estimates  presented  m 
Table  5-1  would  supplement  data 
previously  presented  by  EPA  in  Table 
6-1,  also  published  in  the  proposal  (66 
FR  2984).  Data  presented  in  Table  5-2 
would  supplement  data  previously 
presented  by  EPA  in  Table  6-2 , 
published  in  the  Federal  Register  notice 
of  the  proposed  r\ilemaking  (66  FR 
2985).  Where  USDA  estimates  are 
provided  at  a  higher  level  of  aggregation 
than  that  needed  by  EPA  to  conduct  its 
analyses,  EPA  will  extrapolate  from 
available  USDA  estimates  For  example, 
USDA  estimates  shown  in  Table  5-2 
does  not  distinguish  between  the 
number  of  operations  with  chickens  that 
are  broiler  and  egg  laying  operations,  as 
well  as  the  number  of  hog  operations 
that  are  grow-finish  and  farrow-finish. 

Table  5-3  presents  preliminarv' 
estimates  that  delineate  the  number  of 
facilities  in  each  State  and  each  EPA 
Region  that  are  expected  to  be  affected 
by  the  proposed  regulations  Data 
presented  in  this  table  replaces  data 
previously  presented  in  Tables  9-1  and 
9-2  of  the  proposal  (66  FR  3074-3077). 
Where  USDA  estimates  are  provided  at 
a  higher  level  of  aggregation  than  that 
needed  by  EPA  to  conduct  its  analyses. 
EPA  will  extrapolate  from  available 
USDA  estimates.  For  example.  USDA 
data  does  not  distinguish  between  the 
number  of  operations  within  some 
individual  States,  including  Alaska. 
Arizona,  Connecticut.  Hawaii.  Nevada, 
New  Hampshire,  New  lersey.  New 
Mexico.  North  Dakota.  Maine. 
Massachusetts,  Montana.  Oregon,  Rhode 
Island,  Utah.  Vermont,  and  Wyoming 
(see  Table  5-3).  These  base  data  would 
also  need  to  be  further  distributed  out 
onto  a  county  level  basis  for  use  in 
EPA's  analysis  of  the  estimated 
reduction  in  nutrient  loadings  that  is 
expected  under  the  proposed 
regulations. 

EPA's  use  of  these  data  will  affect 
underlying  assumptions  of  the  number 
of  operations  reflected  in  various 
analyses  supporting  the  CAFO  proposal, 
including  EPA's  estimate  of  the  nimiber 
of  regulated  CAFOs  for  the  purposes  of 
estimating  costs  and  financial  impacts 
to  regulated  CAFOs  and  estimating 
benefits  in  terms  of  reduced  nutrient 
loadings,  and  EPA's  estimate  of  the 
number  of  permits  required  under  the 
proposed  regulation  to  estimate  the 
costs  to  the  State  and  Federal  permitting 
authority. 

EPA  is  also  interested  in  obtaining 
preliminar\'  data  and  information  on 
general  trends  in  the  U.S.  livestock  and 
poultry  sectors  in  terms  of  changes  in 
the  number  of  operations  since  1997 — 


the  last  available  Census  of  Agriculture 
year  used  by  USDA  to  estimate  the 
number  of  potential  CAFOs  EPA  is 
requesting  this  information  to  determine 
whether  there  has  been  a  substantial 
increase  in  the  number  of  larger  sized 
operations  since  1997  and  to  consider 
whether  the  Agency  should  revise 
available  USDA  estimates  of  the  number 
of  potential  CAFOs.  Specifically.  EP.^ 
requests  recent  sector  level  data  on  the 
number  of  operations  with  more  than 
1.000  AU  and  also  the  number  of 
operations  with  between  300  AU  and 
1.000  AU.  To  ensure  uniformity  within 
a  sector,  these  data  should  be  national 
in  scope  and  reflect  trends  across  all 
producing  States  EPA  will  consider 
using  these  data  to  update  USDA 
estimates  of  the  number  potential 
CAFOs  for  some  sectors,  to  the  extent 
that  these  new  data  allow. 

An  advantage  of  using  these  alternate 
data  is  that  the  USDA  data  reflect  the 
number  of  operations  based  on 
dominant  production  type  at  the  facilit\' 
and  do  not  need  to  be  corrected  to 
account  for  "mixed  '  operations  that 
have  more  than  one  animal  type  For  the 
proposed  rulemaking,  EPA  adjusted  the 
sum  total  number  of  operations  from  the 
published  data  to  eliminate  double 
counting  of  operations  with  mixed 
animal  types  The  factors  EPA  used 
were  based  on  data  from  the  1 992 
Census  of  Agriculture  indicating  that 
operations  with  mixed  animal  types 
account  for  roughly  200  operations  with 
more  than  1,000  AU  and  about  25 
percent  of  all  operations  with  less  than 
1,000  AU  (This  latter  correction  factor 
is  likely  more  representative  of  smaller 
operations;  information  was  not 
available  to  better  identify  the  number 
of  operations  with  mixed  animals  with 
between  300  and  1.000  AU  )  Use  of 
USDA's  revised  estimates  of  the  number 
of  operations  avoids  the  need  to  correct 
the  data  using  a  simple  adjustment 
factor.  This  will  ultimately  contribute  to 
more  accurate  cost  analyses  by 
minimizing  the  chance  (^  error 
associated  with  deriving  an  estimate  of 
the  number  of  potential  CAFOs  that 
require  a  permit 

Under  the  USDA-EPA  Unified 
National  Strategy  for  Animal  Feeding 
Operations,  EPA  predicted  that 
approximately  20,000  animal  feeding 
operations  would  be  subject  to 
regulation,  estimated  at  that  time  to 
compnse  roughly  5  percent  of  the 
estimated  450.000  AFOs  Estimates  of 
the  number  of  AFOs  reported  in  the 
Strategy  were  based  on  the  published 
data  from  the  1992  Census  of 
Agnculture  and  so  include  smaller,  non- 
commercial operations.  The  data 
presented  here  provide  updated 


I 


58568  Federal  Register^ Vol.  66.  No    225  / Wednesday.  November  21.  2001 /Proposed  Rules 


e.stimatos  of  the  .AFC)  base  population 
and  have  been  substantially  revised  to 
eliminate  smaller,  non-commercial 


operations.  However,  EPA's  expected 
nuniber  of  potentially  regulated  CAFOs 
remains  unchanged  and  consistent  with 


the  goals  of  the  Strategy — estimated  at 
about  20.000  regulated  entities  or 
CAFOs. 


Table  5-1  .—Comparison  of  Estimates  by  EPA  and  USDA  of  the  Number  of  AFOs  by  Size  Group 


Sector  size  category 


EPA  estimates  at  proposal 


USDA's  revised  estimates 


All  AFOs 


>1000  AU 


Cattle  .. 
Veal     ... 

Heifers  . 
Dairy  .. 
Hogs  .. 
Broilers 

Layers  . 
Turkeys 


Sum  Total 
Total  AFOs^? 


300-1000 
AU 


<300  AU 


All  AFOs 


>1000  AU 


300-1000 
AU 


<300  AU 


(Number  of  operations  grouped  by  AU  ^ ) 


106,080 
850 

1  250 

116.870 

117.880 

34  860 

75,170 
13.720 

466.680 


2.080 

10 

300 
1.450 
4,090 
3,940 

640 
370 


12,880 


375.700 


12,660 


2,000 
200 

750 

5,680 

10,280 

10,200 

1.410 
1,330 


31,850 


26,450 


102,000 
640 

200 

109,740 

103,510 

20.720 

73,120 
12,020 


421,950 


336.590 


43  560 

4,250 

92.610 
48  180 
17.740 

6,380 
3,290 


1.970 

30 

310 
1,470 
4.080 

3,720 

450 


3,130 

90 

270 

5.670 

10.150 

12.380 

1,600 


216,010 


12,020 


218.320 


T 


33,290 


38  460 

3  550 

85,480 
33,950 

8,020 

1,240 

170,700 


1 1 .380 


32.820 


NA 


J  As  defined  for  ttie  proposed  CAFO  regulations  one  AU  is  equivalent  to  One  slaughter  or  feeder  cattle,  calf  or  heifer  0  7  mature  dairv  cattle 
2  5  hogs_(over  55  pounds)  or  5  nursery  pigs   55  turkeys  and  100  chickens  regardless  of  the  animal  waste  system  used 


alions 


^  t-or  EPA  data  Total  eliminates  double  counting  of  operations  with  mixed  animal  types  based  on  7992  Census  of  Aqnculture  data  looer- 
H,  ^."L'^t  J"tk  hT^  '^^t^  f ''^°''"'  '°'  '"''S^iiy  25  percent  of  toiai  AFOs)  USDA  data  reflect  number  of  operations  based  on  dominant  pro- 
duction type  The  difference  between  the  sum  total  and  total  AFOs  is  about  2  000  operations  (reflect  operations  that  are  difficult  to  classify  in- 
cluding daines  that  Ua^e  gone  out  ot  business,  farms  witri  only  feeder  pigs  and  egg-hatching  operations) 

c,£.*^"'^l  ^M^.^!,"o.^'.^^   ^,^o  Pi'oposed  CAFO  regulations  (Section  6  of  66  FR  2959)   USDA  estimates,  see  NRCS    Profile  of  Farms  with  Live- 
stock in  the  United  States  A  Statistical  Summary'  most  recent  draft  available   Rounded  to  nearest  tenth. 

Table  5-2.— Estimated  Number  of  CAFOs  by  Sector  and  Size 


Sector 


Cattle 

Heifers  ... 

Veal    

Dairy     .... 
Hogs 
Chickens 
TurVeys  .. 


Sum  over  all 
Adjustment 

Total  CAFOs 


Potential 

CAFOs  >1,000 

AU 


Potential 

CAFOs  750- 

1,000  AU 


Potential 

CAFOs  500- 

750  AU 


Potential 

CAFOs  300- 

500  AU 


(Number  of  Operations  grouped  by  AU) 


1.970 

310 

30 

1,470 

4.080 

3,720 

450 


12,020 
640 


11,380 


500 
40 
10 

600 

1.570 

2,660 

260 


5.630 
140 


5490 


940 
90 

20 

1,360 

2.920 

4.440 

470 


10,240 
180 


1.690 
150 

60 

3,710 

5.670 

5,280 

870 


17,420 
150 


10,060 


17.280 


ne!;^sMen^ttf°ArgrSni"def:,ed'n7ab.:'  "  ""  ^"""'  ^'^'^^   *  ^'^"^''^^'  ^"""^^■'  "°^'  ^^«"'  ''^^  ^^^"^'^'«'    "°-<^«^  '° 

Table  5-3.— Estimated  Number  of  Potential  CAFOs  by  Region,  State  and  Size  ^ 


State/EPA  region 


I 


Alabama 

Arkansas 

California 

Cotorado 

Delaware 

Florida 

Georgia  .. 

Idaho    

Illinots  


Potential 

CAFOs  >1000 

AU 


Potential 

CAFOs  >750 

AU 


Potential 

CAFOs  >500 

AU 


Potential 

CAFOs  >300 

AU 


(Number  of  Operations  grouped  by  AU) 


410 

760 

1.390 

510 

920 

1,730 

950 

1.240 

1,660 

190 

230 

300 

70 

140 

310 

140 

220 

330 

660 

1,060 

1,640 

140 

170 

240 

360 

550 

910 

2.200 

2.970 

2,150 

410 

580 

450 

2.350 

380 

1,680 
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Table  5-3.— Estimated  Number  of  Potential  CAFOs  by  Region,  State  and  Size  ^ — Continued 


State/EPA  region 


Potential 

:afos  >iooo 

AU 


Potential 

CAFOs  >750 

AU 


Potential 

CAFOs  >50C 

AU 


Potential 

CAFOs  >300 

AU 


Indiana      

Iowa         

Kansas  

Kentucky  

Louisiana  

Maryland  

Michigan  

Minnesota   

Mississippi 

Missouri  

N  Carolina  

Nebraska  , 

New  York  

Ohio    

Oklahoma      

Pennsylvania   .... 

S   Carolina     

South  Dakota  .... 

Tennessee  

Texas       

Virginia    

Washington     

West  Virginia    .... 

Wisconsin  

UT,  MT   WY,  ND 

OR   AK   HI  

AZ,  NM    

ME,  VT   NH.  MA   R 

All  states  


NV 


CT  and  NJ 


370 
080 
350 
110 

70 

90 
170 
590 
340 
290 
,310 
700 

70 
180 
130 
240 
180 
190 

60 
610 
160 
140 

60 
100 
140 

50 
190 

30 


520 

1.670 
420 

160 
150 
20C 
230 
850 
630 
430 
1,760 
860 
120 
280 
220 
380 
280 
25C 
110 
790 
310 
190 

90 
160 
190 

80 
220 

60 


11.380 


16,870 


830 

1  450 

2,900 

5.300 

570 

840 

270 

440 

250 

350 

430 

740 

340 

670 

1  370 

2380 

990 

1,290 

66C' 

1,270 

2  45C 

3,470 

1  220 

1  96C 

250 

650 

450 

930 

420 

700 

68C' 

1  250 

400 

570 

36C 

630 

230 

490 

1  170 

1.680 

56C 

940 

290 

5O0 

-.50 

20C 

38C 

960 

29C 

540 

■40 

250 

260 

280 

120 

1         300 

26.920 


44.200 


Source   USDA'NRCS  ("Profile  of  Farms  witti  Livestock  in  the  United  States   A  Statistical  Summary    most  'ecen*  draft  available  i   Rounded  to 
nearest  tenth.  AU  groupings  defined  in  Table  5-1 


2.  Estimates  of  the  Amount  of  Manure 
Nutrients  Covered  at  Different 
Regulatory  Thresholds 

For  the  proposal.  EPA  estimated  the 
amount  of  manure  nutrients  covered 
under  the  different  regulatory  scenarios. 
These  estimates  were  based  on  publicly 
available  data  from  the  1.997  Census  of 
Agriculture  supplemented  by  other  data 
sources.  EPA  used  this  information, 
among  other  factors,  to  determine  the 
proposed  regulatory  thresholds  based  on 
the  number  of  animals  on-site 
(inventory  basis).  As  cited  in  the 
Agency's  proposal,  EPA  estimated  that 
about  50  percent  to  64  percent  of 
manure  nutrients  generated  (nitrogen 
and  phosphorous)  would  be  addressed 
by  the  proposed  regulations  at  the  1.000 
AU  threshold  and  proposed  500  AU 
threshold,  respectively.  Today  EPA 
presents  new  information  on  the 
manure  nutrient  coverage  under  the 
different  regulatory  scenarios  based  on  a 
supplemental  analysis  conducted  by 
USDA.  EPA  is  soliciting  comment  on 
this  analysis  for  consideration  in  the 
final  rulemaking. 

In  its  analysis  that  re-estimates  the 
number  of  AFOs  and  CAFOs  nationwide 
using  data  from  the  1997  Census  of 


Agriculture  (presented  in  Section  \'  A  1 
of  this  notice).  USDA  also  conducted  an 
analysis  of  the  expected  amount  of 
manure  nutrients  addressed  at  each 
regulatory'  threshold.  These  results  are 
presented  in  this  notice  both  in  terms  of 
the  amount  of  manure  nutrients 
generated  at  potential  CAFOs  and  also 
the  estimated  amount  of  nutrients  in 
excess  of  crop  needs  through  land 
application  (USDA  defines  farm  level 

excess"  of  manure  nutrients  on  a 
confined  livestock  farm  as  manure 
nutrient  production  less  crop 
assimilative  capacity  USD.^  has 
estimated  manure  nutrient  production 
using  the  number  of  animals  by  species, 
standard  manure  production  per  animal 
unit,  and  nutrient  composition  of  each 
type  of  manure  Recoverable  manure  is 
the  amount  that  can  be  collected  and 
disposed  by  spreading  on  fields  or 
transporting  off  the  producing  farm) 

Table  5—4  presents  USDA's  estimates 
of  the  amount  of  manure  nutrients 
addressed  by  the  proposed  regulations 
and  compared  against  the  expected 
number  of  potential  permits  that  would 
be  required  at  different  threshold  levels 
USDA  submitted  these  data  to  EPA  for 
consideration  in  establishing  its 
regulatory  threshold  for  defining  a 


CAFO  as  part  of  the  Agency's  final 
rulemaking  The  information  presented 
today  would  replace  and  supplement 
previous  estimates  by  EP.^.  which  was 
presented  in  Table  6-3  of  in  the  Federal 
Register  notice  of  the  proposed  rule  (66 
FR  2986-2987)   L'SDA  estimates  of  the 
amount  of  coverage  of  manure  nutrients 
generated  are  more  or  less  consistent 
with  EPA  s  estimates  for  the  proposed 
regulations  (See  66  FR  2986-2987  )  For 
proposal.  EP,^  was  not  able  to  estimate 
the  amount  of  excess  manure  nutrients 
because  of  data  limitations 

USD.^'s  analysis  supplements  EPA 
estimates  by  assessing  the  amount  of 
excess  manure  nutrients  addressed  b\ 
the  regulations  using  2997  Census  of 
Agriculture  data  This  analysis  is 
available  at  I'SDA's  website  at:  http:// 
www  ersusda  gov  'briefing 
Conservation-^ndEnvironment ' 
Information  on  USD.-\s  approach  for 
conducting  this  analvsis  is  dor'umented 
in  two  published  USD.^  reports. 
including    Manure  Nutrient"-  Relative  to 
the  Capacity  of  Cropland  and 
Pastureland  tn  ,^ssimlldte  Nutrients: 
Spatial  and  Temporal  Trends  for  the 
United  States"  available  at  http:// 
www  nhq.nrcsusda  gov  land  pubs/ 
manntr.html  and  also  'Confined  Animal 
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Production  and  Manure  Nutrients" 
available  at  http://www.ers.usda.gov/ 
publications/aib771/.  These  documents 
are  also  available  in  EPA's  record  for  the 
proposed  rule. 

Some  commenters  endorse  USDA's 
analvsis  and  cite  these  results  to 


highlight  the  perceived  lower 
environmental  gain  relative  to  the 
increase  in  the  number  of  operations 
affected  as  the  regulatory  threshold  is 
lowered.  EPA  will  consider  this 
information  when  re-evaluating  the 
range  of  proposed  CAFO  threshold 


definitions  for  the  final  CAFO 
regulations.  EPA  solicits  comment  on 
the  use  of  these  USDA  estimates  for  the 
development  of  EPA"s  final  regulations. 


Table  5-4.— Potential  CAFOs,  Animal  Units,  and  Manure  Nutrients,  1997  Census  of  Agriculture 


item 


Farms/AFOs 

Animal  Units   

Recoverable  Nutnents: 

Nitrogen        

Phosphorus  

Excess  Nutnents: 

Nitrogen       

Phosphorus  


Total  for  Item 


AFOs  defined  as  CAFOs.  by  threshold 


1000AU 


750AU 


500AU 


300AU 


Percent  of  Total 


number 
million 

1000  tons 
10O0  Ions 

1 000  tons 
1000  tons 


218,000 
36.3 

1,260 
689 

743 
467 


5.4 
51.8 

48.6 
52.2 

64.4 
67.3 


8.0 
56.9 

56.3 
59.4 

73.4 
75.1 


12.8 
64.0 

66.3 
68.8 

84.1 

84.5 


21  1 

72  9 

766 
789 

92.8 
92.7 


Source  USDA   Includes  operations  with  feedlot  beef,  dairy  (including  confined  heifer  and  veal),  swine,  and  poultry  (including  layers  broilers 
pullets,  and  turVeys)  For  AU  definitions  see  Table  5-1    i  r-        /  \  »     j      ,  ^, 


3.  Changes  in  SBA's  Small  Business 
Definition  and  EPA's  Estimates  of  the 
Total  Number  of  Small  Businesses 
.■\ffoctpd  by  the  Proposed  Regulations 

For  the  proposal.  EPA  estimated  the 
number  of  small  businesses  that  are 
CAFOs  that  would  be  subject  to  the 
proposed  regulations  Todav  EPA 
presents  revised  estimates  of  the 
number  of  affected  small  business  using 
new  small  busin(!ss  definitions  as 
revised  by  the  Small  Business 
Administration  (SBA)  in  lune.  2001. 
EPA  is  soliciting  comment  on  these 
estimates  for  consideration  in  the  final 
rulemaking. 

The  Reguldtorv  Flexibilitv  Act  (RFA), 
as  amended  hv  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA),  generally  requires  EPA 
to  define  small  businesses  according  to 
size  standards  as  defined  bv  the  Small 
Business  Administration  (SBA).  For 
these  regulated  industries,  SB.A  sets  size 
standards  for  defining  small  businesses 
by  the  amount  of  annual  revenue 
generated,  representing  total  facilitv 
revenue  at  the  farm  level  (i.e..  includes 
revenue  from  all  sources,  including 
livestock,  crop  and  other  farm-related 
income  at  a  liv  estock  or  poultrv 
operation)  and  expressed  as  an  average 
over  a  3-year  period.  These  size 
standards  varv  bv  North  Americaii 


Industry  Classification  System  (NAICS) 
code;  CAFOs  are  listed  under  NAICS  11 
(Agriculture.  Forestrv.  and  Fishing). 

Prior  to  2001.  SBA  defined  a  'small 
business"  for  most  agriculture 
enterprises  as  operations  with  annual 
sales  of  less  than  SO. 5  million  per  year, 
averaged  over  the  most  recent  three 
fiscal  years.  For  the  proposed 
rulemaking.  SBA  standards  used  by  EPA 
to  define  a  "small  business'  in  the  hog. 
dairy,  broiler,  and  turkey  sectors 
assumed  a  threshold  of  less  than  SO. 5 
million  in  annual  sales.  In  the  beef 
feedlot  sector.  SBA  defines  small 
businesses  as  those  with  less  than  Si. 5 
million  in  annual  sales.  EPA  assumed 
an  alternative  definition  for  small 
businesses  in  the  egg  laying  sector  of 
operations  with  less  than  $1.5  million  in 
annual  revenue  and  did  not  use  SBA's 
definition  of  S9  million  in  annual  sales. 
The  rationale  for  this  decision  is 
discussed  in  detail  in  EPA's  record  and 
in  the  Economic  Analysis  that  supports 
this  rulemaking.  A  summan,"  of  EPA's 
rationale  for  using  an  alternative 
definition  is  provided  in  the  Federal 
Register  notice  of  the  proposed 
rulemaking  (66  FR  3099). 

On  lune  7.  2001.  SBA  increased  the 
size  standards  used  to  define  small 
businesses  for  most  agriculture  sectors 
listed  under  NAICS  11.  These  size 
standards  were  raised  from  §0.5  million 


to  SO. 75  million  in  average  annual 
receipts  (see  66  FR  30646).  This  change 
affects  EPA's  assumptions  of  small 
business  in  the  hog.  dairy,  broiler,  and 
turkey  sectors  and  effectivelv  raises 
EP.A.'s  estimate  of  the  number  of  small 
businesses  that  are  animal  feeding 
operations  and  are  potentiallv  defined 
as  CAFOs  and  subject  to  the  proposed 
requirements.  (This  change  does  not 
affect  EPA's  assumptions  of  small 
business  in  the  beef  feedlot  and  egg 
laying  sectors.) 

For  the  proposed  regulations.  EPA 
estimated  that  11.000  to  15.000 
confinement  operations  that  will  be 
subject  to  the  propo.sed  requirements  are 
small  businesses  (depending  on  the 
proposed  regulatory-  alternative).  As  a 
result  of  this  change  in  SBA's  small 
business  definition,  preliminarv 
estimates  by  EPA  now  indicate  that 
roughly  19.000  to  25.000  of  the  affected 
operations  are  small  businesses. 
Although  these  estimates  mav  be  subject 
to  further  revision,  data  presented  in 
Table  5-5  would  replace  information 
previously  presented  by  EPA  in  Table 
1 0-1 7  of  the  Federal  Register  notice  of 
the  proposed  rulemaking  (66  FR  3100). 
EPA  solicits  comment  on  these 
preliminary  estimates  of  the  number  of 
small  businesses  affected  bv  the 
proposed  regulations. 
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Table  5-5.— Number  of  Small  CAFOs  That  May  Be  Affected  by  the  Proposed  Regulations 


Sector 


Total  Annual 

Reveni 

(a: 


(Smilllon) 
ue 


Old 


New 


Total  Farm 

Revenue  per 

Head  - 

(b) 


No  of  Animals  (Avg  U  S  ) 
(c=a'b) 


Number  of    Small'  CAFOs  Af- 
fected Dy  Proposed  Regulations 


CM 


New 


Otd 


New 


Cattle ' 

Dairy  

Hogs  

Broilers  

Egg  Layers 


Turkeys  

All  AFOs 


$1.5 
0.5 
0.5 
0.5 
9.0 
1.5 
0.5 


NO 

$0.75 

0.75 

0.75 

NC 

NC 

0.75 


51,060 

2.573 

363 

2 

25 

20 


NA 


NA 


NA 


1.400 
200 

1  400 

260,000 

365  000 

61  000 

25  000 


NA 


NC 

300 

2  100 

375,000 

ND 

NC 

37,500 


2  280-2  600 

50 

300 

9  470-13  410 

ND 

200-590 

0 


NC 

1  000-2  000 

4  000-5  000 

10,000-14  000 

ND 

NC 

500-1.000 


NA  I     10.550-14.360       19.000-25,000 


NA=Not  Applicable  ND  =  Not  Determined  NC  =  No  Change  from  onginal  proposal  AFOs  have  confined  animals  on-site  "Old  refers  10 
SBA  size  definitions  pnor  to  June,  2001     New    refers  to  revis«l  SBA  size  definitions  publteheo  on  June  7  2001 

'  SBA  Size  Standards  by  NAICS  industry  (13  CFR  Part  121)  EPA  assumes  an  altemative  definition  of  $1  5  million  in  annual  revenues  for  egg 
layers 

-Average  total  farm  revenue  (1  e  including  Irvestock,  crop  and  other  farm-related  income  at  a  livestock  or  poultry  operation)  expressed  or.  a 
per  animal  basis  across  all  operations  for  each  sector  Per-ammal  (inventory)  calculations  as  denved  by  EPA  using  aggregated  farm  level  data 
from  USDAs  1997  ARMS  database 

'  Includes  fed  cattle,  veal  and  heifers. 


B.  Data  and  Analytical  Approach  to 
Estimate  Compliance  Costs  to  CAFOs 

This  section  describes  alternative  data 
and  approaches  that  EPA  is  considering 
to  address  commenters'  concerns  about 
the  methodology  to  estimate  compliance 
costs. 

1.  Alternate  Analytical  Approaches  for 
Estimating  Compliance  Costs 

This  section  describes  altemative 
approaches  that  EPA  is  considering  to 
address  concerns  about  the 
methodology  used  to  estimate 
compliance  costs. 

a.  EPA's  Assumptions  of  Full 
Compliance  With  Existing  Regulations 
for  CAFOs  With  More  Than  1 ,000  AU 

In  the  proposal.  EPA  assumed  that  all 
operations  with  more  than  1.000  AU 
that  are  defined  as  CAFOs  by  the 
existing  regulations  are  currently  in 
compliance  with  the  existing  regulator* 
program.  This  includes  the  NPDES 
regulations  and  the  effluent  limitations 
guidelines  and  standards  for  feedlots. 
and  existing  State  laws  and  regulations. 
For  those  operations  with  less  than 
1.000  AU.  EPA  used  available  data 
regarding  current  waste  treatment 
practices  at  these  operations  to  estimate 
the  incremental  cost  they  would  incur 
to  comply  with  the  requirements  of  the 
proposed  regulations. 

A  number  of  commenters  disagree 
with  this  approach,  claiming  that  many 
CAFOs  do  not  have  the  necessar>'  waste 
management  components  in  place  to 
comply  with  the  existing  CAFO 
regulations  promulgated  in  the  early 
1970s.  Despite  the  fact  that  the  existing 
regulations  were  issued  over  25  years 
ago,  these  commenters  claim  that  many 


operations  with  more  than  1,000  AU  are 
not  currently  in  compliance  with  these 
baseline  requirements  and  would 
therefore  incur  substantial  costs  just  to 
meet  the  1970s  requirements,  in 
addition  to  any  additional  costs  that 
would  be  incurred  to  comply  with  the 
new  requirements  of  the  proposed  rule. 
The  commenters  thus  assert  that  EP.^'s 
failure  to  acknowledge  this  widespread 
noncompliance  has  the  effect  of 
underestimating  the  full  costs  that 
CAFOs  will  ultimately  pay.  The 
commenters  further  assert  that  by 
underestimating  costs  in  this  manner. 
EPA  understates  the  financial  impacts  to 
CAFOs. 

It  is  EPA's  longstanding  practice  to 
assume  compliance  with  current 
regulator)'  requirements  when  revising 
existing  regulations.  This  assumption  is 
consistent  with  EPA's  guidance  for 
conducting  regulator.'  analysis,  outlined 
in  EPA's  "Guidelines  for  Preparing 
Economic  Analyses."  EPA's  guidance  is 
available  online  at  http://www.epa.gov/ 
economics/.  In  accordance  with  EPA 
practice  and  guidance.  EPA  assumes 
that  operations  with  more  than  1.000 
AU  are  in  compliance  with  existing 
requirements  promulgated  in  the  1970s; 
these  operations  are  assumed  to  have 
already  incurred  whatever  costs  were 
necessar\'  to  achieve  compliance  with 
these  existing  requirements  Guidance 
from  the  Office  of  Management  and 
Budget  (OMB).  as  outlined  in 
"Economic  Analysis  of  Federal 
Regulations  Under  Executive  Order 
12866."  recommends  that  the  baseline 
for  assessing  the  costs  and  benefits  of  a 
regulation  be.  "*   *   *  the  best 
assessment  of  the  way  the  world  would 
look  absent  the  proposed  regulation.  ' 


OMB's  guidance  goes  on  to  discuss 
various  factors  that  may  be  considered 
in  choosing  an  appropriate  baseline, 
including  existing  regulations  and  the 
likely  degree  of  compliance  with  these 
regulations,  and  recommends  that. 
"when  more  than  one  baseline  appears 
reasonable  or  the  baseline  is  \or\ 
uncertain,  and  when  the  estimated 
benefits  and  costs  of  proposed  rules  are 
likely  to  var\'  significantly  with  the 
baseline  selected,  the  agency  may 
choose  to  measure  benefits  and  costs 
against  multiple  alternative  baselines  as 
a  form  of  sensitivity  analysis   '  OMB's 
guidance  is  available  online  at  http:// 
www.whitehousegov  omb  inforeg/ 
napuide.html 

Because  of  the  possibilitv  that  there 
may  be  widespread  noncompliance  with 
the  existing  regulations  and  because  the 
potential  costs  associated  with  the 
existing  regulations  might  be 
substantial,  particularly  when  added  to 
EPA  s  estimated  incremental  cost 
associated  with  the  proposed  revisions. 
EPA  is  considering  ways  to  evaluate 
these  additional  potential  costs  as  a 
supplement  to  its  cost  and  economic 
analyses 

To  evaluate  the  cost  of  the  existing 
regulations,  EP.^  is  requesting 
additional  data  and  information  on 
current  rates  of  non-compliance 
Specifically,  information  is  needed  on 
the  number  or  share  of  operations  with 
more  than  1 ,000  AU  that  are  not  in 
compliance  with  the  existing 
regulations  During  the  development  of 
the  proposed  CAFO  rulemaking.  EPA 
requested  additional  data  and 
information  to  substantiate  industry 
claims  of  widespread  non-compliance 
with  the  existing  regulations.  As  part  of 
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today's  notice,  EPA  is  again  requesting 
any  information  on  current  rates  of  non- 
compliance with  the  existing  regulation, 
differentiated  to  the  extent  possibh^  bv 
production  type  or  facility  size  for  each 
of  the  major  livestock  and  poultry 
sectors.  This  information  would  need  to 
account  for  animal  waste  management 
systems  and  practices  that  are  already 
being  implemented  at  the  CAFO  to 
manage  manure  and  wastewater, 
including  practices  associated  with 
various  voluntary  programs  as  well  as 
practices  to  assist  with  basic  day-to-dav 
production  needs  at  the  facility. 

EPA  is  considering  to  use  this 
information  to  conduct  an  evaluation  of 
the  combined  additional  cost  to  complv 
with  the  existing  regulations  plus  the 
incremental  costs  of  the  proposed 
regulations.  EPA  is  soliciting  comment 
on  an  approach  that  would  be 
conducted  in  two  stages,  which  is 
outlined  as  follows.  The  first  stage  of 
this  analysis  would  assess  the  cost  to 
CAFOs  to  comply  with  current 
requirements — specified  for  the 
production  area — promulgated  under 
the  existing  1970s  regulations  and 
further  evaluate  the  expected  financial 
impacts  of  these  costs.  Using  a 
representative  farm  approach,  where  the 
Agency  determines  that  compliance 
with  the  existing  regulations  would 
have  resulted  in  financial  stress  and 
potential  closure  of  a  representative 
facility,  this  operation  would  be 
removed  from  the  analysis  under  the 
assumptions  that  this  operation  would 
not  have  remained  in  business.  This 
representative  facility  would  now 
constitute  a  baseline  closure  for 
purposes  of  evaluating  the  proposed 
revisions  to  the  existing  rule.  This 
approach  by  which  baseline  closures  are 
removed  from  any  subsequent  analyses 
is  consistent  with  longstanding  Agency 
practice  to  assess  only  the  incremental 
costs  associated  with  a  specific 
regulatory  action. 

The  second  stage  of  this  analysis 
would  evaluate  costs  and  financial 
impacts  to  comply  with  the  proposed 
new  requirements.  These  costs  and 
impacts  would  be  assessed  for 
operations  within  the  assumed 
remaining  CAFO  universe  based  on  the 
number  of  operations  assumed  to  have 
remained  in  business  while  complying 
with  the  existing  regulations  (i.e.. 
excluding  assumed  baseline  closures 
determined  to  close  under  the  existing 
regulations  in  the  first  stage  of  this 
analysis).  EPA  solicits  comment  on  this 
approach  and  requests  data  and 
information  in  order  to  conduct  this 
supplemental  analysis. 


b.  EPA's  Cost  Model  Assumptions  and 
Use  of  "Frequency  Factors" 

For  the  proposal.  EPA  estimated 
compliance  costs  for  a  model  CAFO 
facility  by  first  estimating  the  total  cost 
to  an  individual  facility  to  employ  a 
given  technology  and  then  calculating 
the  average  facility  level  cost  by 
adjusting  this  total  cost  to  account  for 
current  use  of  the  technology  or 
management  practice  nationwide. 
Average  costs  were  obtained  by 
multiplying  the  total  cost  of  a  particular 
technology  or  practice  by  the  percent  of 
operations  that  are  believed  to  use  this 
particular  technology  or  practice  in 
order  to  derive  the  average  expected 
cost  that  could  be  incurred  bv  a  model 
CAFO  EPA  refers  to  this  adjustment 
factor  as  the  "frequency  factor"  and  has 
developed  such  a  factor  for  each 
individual  cost  (i.e.  each  technology) 
and  cost  component  (i.e.  capital  and 
annual  costs)  in  each  of  its  CAFO 
models.  More  detailed  information  on 
the  methodology  used  by  EPA  to 
estimate  compliance  costs  and  the 
actual  frequency  factors  assumed  by 
EPA  for  this  analysis  are  provided  in  the 
Development  Document  for  the 
Proposed  Revisions  to  the  Motional 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Guidelines 
for  Concentrated  Animal  Feeding 
Operations  (referred  to  as  the 
"Development  Document"). 

Comments  about  EPA's  cost  and 
economic  analysis  express  concerns 
about  EPA's  use  of  frequency  factors  to 
generate  a  set  of  single  average 
compliance  costs  to  further  evaluate 
financial  impacts  to  CAFOs  as  well  as 
to  assess  larger-scale  market  impacts. 
The  overarching  concern  with  EPA's  use 
of  this  approach  is  that  the  weighted 
average  costs  might  either  understate 
costs  or  overstate  costs,  depending  on 
the  range  of  production  practices  at  a 
facility.  Use  of  these  estimated  costs  to 
assess  financial  impacts  might, 
therefore,  either  understate  or  overstate 
economic  impacts  to  CAFOs  in  EPA's 
analysis.  To  address  this  concern,  EPA 
is  considering  alternative  ways  to 
characterize  the  variability  of  costs  that 
may  be  incurred  by  increasing  the 
number  of  representative  models  EPA 
uses  to  assess  compliance  costs. 

Today  EPA  presents  data  and 
information  on  an  alternative  approach 
that  would  refine  its  existing  cost 
models  to  account  for  greater  variability 
among  producers  by  calculating  costs 
across  a  broader  range  of  potential 
scenarios,  including  costs  to  operations 
that  have  implemented  a  wider  array  of 
technology  controls  and  management 
practices  and  also  costs  to  operations 


that  have  little  or  no  management 
practices  in  place.  This  alternative 
approach  would  generate  three  sets  of 
compliance  costs  per  representative 
model  CAFO,  instead  of  a  single  average 
cost  per  representative  model.  EPA 
attempted  to  develop  such  a  approach 
for  its  proposal,  but  was  unable  to 
obtain  the  data  necessary  to  support  this 
approach. 

This  notice  presents  the  availability  of 
new  data  and  information  that  would 
allow  EPA  to  adopt  such  an  approach, 
including  data  received  from  USDA. 
This  approach  would  build  upon  an 
approach  that  is  being  developed  by 
USDA  to  assess  costs  and  economic 
impacts  at  livestock  facilities  as  part  of 
USDA's  Report  to  Congress  on  the 
USDA-EPA  Unified  Strategy  that  seeks 
to  estimate  the  costs  to  animal  feeding 
operation  to  implement  Comprehensive 
Nutrient  Management  Plans  (CNMP) 
(forthcoming:  "Cost  and  Capability 
Assessment  of  the  Unified  Strategy  for 
Animal  Feeding  Operations").  Details 
on  the  approach  that  is  being  developed 
to  support  this  forthcoming  study  is 
provided  in  USDA's  ongoing  work  in 
progress  titled  "Estimated  Private  and 
Public  Costs  Associated  with 
Comprehensive  Nutrient  Management 
Plan  Implementation;  A 
Documentation."  Preliminary  versions 
of  this  latter  report  are  provided  in 
EPA's  rulemaking  record. 

In  these  reports,  USDA  outlines  an 
approach  that,  first,  defines  a  set  of 
representative  CAFOs  that  represent 
typical  or  dominant  production 
practices:  second,  identifies  the 
expected  compliance  costs  associated 
with  the  proposed  CAFO  rule 
requirements;  and.  third,  adjusts  these 
costs  according  to  how  many  CAFOs  are 
expected  to  need  upgrades  to  their 
facility  or  practices  to  meet 
requirements.  This  approach  is 
consistent  with  that  used  by  EPA  for  the 
proposal.  The  difference  is  the  third 
step  in  USDA's  analysis  further  breaks 
out  these  costs  into  three  categories  of 
■farms  based  on  the  "average  "  operation 
and  also  operations  with  "least  needs" 
and  "most  needs."  USDA's  simplifying 
assumption  for  this  approach  is  that  50 
percent  of  all  operations  within  each 
representative  farm  group  represents  the 
average  while  each  representative  group 
representing  operations  outside  the 
average  accounts  for  25  percent  each  of 
all  operations. 

For  USDA's  analysis,  it  compiled  data 
representing  the  percent  of  facilities 
needing  upgrades  to  meet  CNMP 
requirements.  For  example,  a  value  of 
80  percent  indicates  that  20  percent  of 
the  operations  in  that  category  meet  the 
requirements  and  80  percent  of  the 
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operations  need  to  install  or  adopt  the 
required  controls  or  practices.  USDA's 
estimates  reflect  five  broad  cost 
components;  manure  and  wastewater 
handling  and  storage,  nutrient 
management,  record  keeping,  feed 
management,  and  off-farm  export.  These 
estimates  are  contained  in  USDA's 
Appendix  to  its  ongoing  work  in 
progress  (see.  "Estimated  Private  and 
Public  Costs  Associated  with 
Comprehensive  Nutrient  Management 
Plan  Implementation"). 

For  EPA's  analysis,  the  Agency  is 
considering  using  USDA's  data  and 
approach,  with  some  modifications  to 
supplement  USDA's  information  and 
approach  where  necessary  to  fit  within 
EPA's  existing  analytical  framework. 
These  additional  cost  scenarios  include 
costs  to  operations  that  have 
implemented  a  wider  array  of 
technology  controls  and  management 
practices,  as  well  as  costs  to  operations 
that  have  little  cr  no  management 
practices  in  place.  To  do  this,  EPA  is 
considering  breaking  out  its  estimated 
average  compliance  costs  across  three 
different  performance  group  scenarios; 
below  average  performers,  average 
performers,  and  above  average 


performers.  For  the  purpose  of  this 
analysis,  average  performers  would 
represent  50  percent  of  all  operations 
that  employ  an  average  mix  of  waste 
management  practices  and  technolog\ 
controls.  These  costs  would  be  roughly 
equivalent  to  the  average  costs  assumed 
by  EPA  for  the  proposal,  with  some 
refinements  to  incorporate  new  data  and 
information  as  necessary  Costs  incurred 
by  operations  assumed  to  be  above 
(below)  this  average  would  reflect  25 
percent  of  all  operations  with  a  higher 
(lower)  mix  of  practices  and  controls  in 
place.  Stated  differently,  operations 
with  little  or  no  environmental  controls 
on-site  to  manage  manure  would  be 
considered  a  below  average  performer, 
whereas  operations  that  already  have 
substantial  manure  management 
practices  and  controls  in  place  would  be 
considered  to  perform  above  average. 

Table  5-6  presents  an  example  of  this 
proposed  approach  for  an  operation  that 
compares  the  approach  used  by  EP.^  for 
proposal  and  the  alternative  approach 
that  EPA  is  considering  using  for  its 
analysis  to  support  the  final  regulations. 
As  shown  with  this  simple  example, 
EPA  would  develop  revised  compliance 
cost  estimates  arrayed  onto  three 


different  cost  categories  for  each 
representative  CAFO  model,  resulting  in 
greater  refinement  of  its  estimated  costs. 
These  three  sets  of  costs  would  each  be 
used  to  assess  financial  impacts  to 
CAFOs,  instead  of  the  single  weighted- 
average  cost  used  by  EPA  to  assess 
impacts  for  the  proposal.  As  discussed 
previously,  for  proposal  EP.^  developed 
its  own  estimates  of  the  average  percent 
of  operations  needing  upgrade  to  adjust 
estimated  total  costs  assumed  across  all 
operations.  For  the  analysis  supporting 
the  final  analysis.  EPA  is  considering 
using  estimates  of  the  average  percent  of 
operations  needing  upgrade  across  three 
groups  of  operations — operations 
categorized  as  "average  needs.  "  "least 
needs,  "  and  "most  needs  "  operations, 
Financial  impacts  would  therefore  be 
measured  against  these  three  sets  of 
average  costs  per  representative  model 
facility,  rather  than  a  single  average 
cost.  Preliminary  estimates  that  USDA 
has  developed  depicting  the  percent  of 
operations  needing  upgrade  across  these 
three  groups  of  operations  that  EP.^  is 
considering  to  use  for  the  final  analysis 
are  provided  in  the  EPA's  record. 


Table  5-6. — Example  of  Alternative  Approach  to  EPA's  Model  Farms  Being  Considered  for  the  Final  Rule 


Approach  used  tor  proposal 


Altematrve  approach  considered 


Cost  component 


Frequency  fader 


Avg  wetghted  cost 


Least  needs  (25%) 
Average 


Average  (50%) 


Most  needs  (25%) 


Cost  component  #1 
Cost  Component  #2 
Cost  Component  # 


Total  Costs 


Average  percent  of 
operations  needing 
upgrade  (each  cost 
component). 


Average  cost  across 
all  operations 
(each  cost  compo- 
nent). 


Average  percent  of 
least  neeas   oper- 
ations needing  up- 
grade (each  cost 
component) 


Average  percent  of 
average  needs 
operations  needing 
upgrade  (each  cost 
component) 


Average  percent  of 
■  most  needs'  oper- 
ations needing  up>- 
grade  (each  cost 
component) 


Average  Costs  all  op- 
erations (per  Model 
CAFO) 


Average  Costs  "least 
needs'  operations 
(per  Model  CAFOi 


Average  Costs   aver- 
age needs    oper- 
ations (per  Model 
CAFO) 


Average  Costs    most 
needs    operations 
(per  Model  CAFO) 


In  order  to  adopt  this  approach  EPA 
needs  additional  information  on  the 
adoption  and  use  of  various  types  of 
management  practices  and  technology 
controls  employed  at  different  types  of 
livestock  and  poultry  operations.  In 
part.  USDA  is  in  the  process  of 
compiling  such  estimates  that  EPA  will 
consider  using  for  the  purpose  of 
refining  its  compliance  cost  models. 
These  data  are  based  on  existing 
published  data  and  USDA  sur\eys 
conducted  by  the  Animal  and  Plant 
Health  Information  Service  (APHIS)  and 
other  State  level  or  industrv'  supplied 
data  and  information.  This  data  set 
covers  each  of  the  key  sectors 
(including:  Fattened  cattle,  dairies, 
confined  heifers  and  veal,  swine. 


broilers,  layers,  chicken  pullets,  and 
turkeys)  differentiated  by  select 
production  regions,  facility  size,  and 
dominant  production  type  .additional 
information  on  these  data  and  USDA's 
supporting  documentation  on  how  these 
data  were  obtained  are  available  for 
public  review  in  the  rulemaking  record 
located  at  EPA's  docket  office.  The 
record  also  contains  various 
supplemental  information  collected  by 
EPA  using  this  general  modeling 
framework.  EPA  solicits  comment  on 
these  data  and  the  alternative  approach 
described  here  to  refine  EPA's 
compliance  cost  models. 


c  Engineering  Cost  Test  To  Determine 
.Appropriate  Technology  Systems 

EP.A's  engineering  costs  models 
incorporated  an  engineering  cost  test  to 
determine  the  least  expensive 
combination  of  technologies  that  could 
be  used  to  meet  EPA's  proposed 
performance  standards.  EPA  used  this 
cost  test  to  compare  the  costs  of  various 
technology  trains  that  could  be  used  tc 
meet  a  specific  performance  standard  (a 
technology  train  is  the  combination  of 
linked  technologies  or  BMPs  that  could 
be  used  as  part  of  a  manure  management 
system)  For  example,  the  engineering 
cost  test  was  used  tu  compare  the 
overall  system  cost  of  various  land 
application  methods,  nutrient 
management  strategies,  capital  expenses 
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for  improvements  at  the  production 
area,  and  other  technologies  (see  the 
Development  Document). 

The  engineering  costs  test  was 
performed  by  addition  of  the  start-up 
costs,  the  fixed  costs,  and  the  annual 
costs,  plus  a  percentage  of  the  capital 


expenditures  to  determine  the  total 
costs  incurred  in  year  one.  The  percent 
of  capital  costs  included  in  this 
equation  depended  on  the  interest  rate, 
period  of  payback,  and  down  payment 
consistent  with  those  criteria  used  in 


the  economic  analysis.  EPA  used  14 
percent  of  the  capital  expenses  to  reflect 
a  10-year  depreciation  at  7  percent 
interest  (see  Economic  Analysis).  Table 
5-7  provides  an  example  of  the 
engineering  cost  test  used  for  proposal. 


Table  5-7.— Example  of  epA's  Engineering  Cost  Test  Used  for  Proposal 


Cost  component 


(1)  Start-up  Costs      

(2)  OttTCf  Fixed  Costs  

(3)  Annual  Costs  (O&M)  

(4)  Capital  Costs      

(5)  1 4  Percent  of  Capital  Costs 


Tectinology  train  A 


Technology  A 


$200 

300 

40 

5,000 
700 


BMP  A 


Total  for  tech- 
nology train  A 


$10 
50 

400 
0 
0 


Total  Cost  for  Technology  Tram  A  Incun-ed  in  Year  (1+2+3+5) 


$210 
350 
440 

700 


$1,700 


EPA  is  considering  alternative 
payback  terms  and  lending 
arrangements,  as  discussed  in  Section 
V.C  EPA  intends  to  modify  the 
engineering  cost  test  to  be  consistent 
with  the  alternative  loan  terms  under 
consideration  in  this  notice.  For 


example,  if  the  economic  analysis 
methodology  assumes  30  percent  of 
capital  would  be  incurred  in  year  one  as 
a  result  of  down  payments,  closing 
costs,  and  other  fees,  for  consistency  the 
engineering  costs  test  would  add  30 
percent  of  the  capital  to  the  total  start- 


up costs,  fixed  costs,  and  recurring  costs 
in  the  engineering  costs  test.  Table  5-6 
provides  an  example  of  the  modified 
engineering  cost  test  applied  to  the  same 
technology  train  presented  in  Table  5- 
7. 


Table  5-8.— Example  of  EPA's  Modified  Engineering  Cost  Test 


Cost  component 


(1)  Start-up  Costs  

(2)  Other  Fixed  Costs  

(3)  Annual  Costs  (O&M)  ,... 

(4)  Capital  Costs     

(5)  30  Percent  of  Capital  Costs  

(6)  Remaining  Capital  Costs  (4-5)    

(7)  14  Percent  of  Remaining  Capital  Costs 


Technology  Train  A 


Technology  A 


BMP  A 


$200 

300 

40 

5,000 

1,500 

3,500 

490 


$10 
50 

400 
0 
0 
0 
0 


Total  Cost  for  Technology  Tram  A  Incurred  in  Year  (1+2+3+5+7) 


Total  for  Tech- 
nology Tram  A 


$210 
350 
440 

1,500 

490 


$2,990 


The  cost  incurred  for  development 
and  implementation  of  technology  train 
A  in  the  first  year  is  Si, 700  using  EPA's 
engineering  cost  test  used  for  proposal. 
The  total  cost  for  Technology  Train  A 
incurred  in  year  1  would  be  $2,990 
using  EPA's  modified  cost  test.  EPA 
solicits  comment  on  the  use  of  the 
engineering  cost  test,  and  the  changes  to 
the  cost  test  under  consideration. 

d.  Changes  to  Costs  for  Land 
Application  of  Lagoon  Liquids  for  Beef 
and  Dairy  Operations 

The  purchase  of  new  or  additional 
land  application  equipment  is  often  a 
primar\-  contributor  to  the  overall  costs 
in  the  beef  and  dairy  cost  models.  EPA's 
cost  model  estimates  the  costs  to 
purchase  irrigation  equipment  to  apply 
liquid  from  ponds  and  lagoons  to  the 


crop  fields;  the  model  assumed  facilities 
already  had  access  to  equipment  for 
solid  manure  applications.  The  poultry 
models  assumed  dry  manure/litter 
equipment  was  already  available.  The 
swine  models  considered  certain  cases 
where  new  or  different  application 
equipment  would  be  needed,  especially 
under  technology  option  5  which  could 
change  the  composition  of  land  applied 
manures.  EPA  selected  center  pivot 
irrigation  for  costing  land  application  of 
liquids  from  runoff  ponds.  EPA  is 
considering  three  additional  areas 
pertaining  to  the  costs  for  land 
application;  alternative  irrigation  and 
land  application  equipment;  additional 
sludge  removal;  and  limits  to  land 
application  based  on  hvdraulic  loadings 
(hydraulic  loading  is  used  to  measure 
how  much  water  can  be  applied  before 


the  ground  approaches  saturation  and 
pooling  on  the  surface  occurs). 

For  proposal,  EPA  costed  facilities  to 
spread  manure  over  all  acres  owned  or 
rented.  EPA  costed  many  of  these 
facilities  for  new  or  additional  land 
application  and  irrigation  equipment  to 
land  apply  liquid  manure.  EPA 
calculated  these  costs  of  irrigation 
equipment  based  on  all  acres  owned, 
even  when  the  facility  owned  more 
acres  than  was  needed  to  utilize  all 
manure  as  a  fertilizer  based  on  nitrogen 
or  phosphorus  rates,  as  appropriate. 
EPA  believes  as  a  practical  matter, 
facilities  will  irrigate  closest  fields  first, 
saving  solids  hauling  for  the  fields 
farther  away  from  the  liquid  storage 
areas.  EPA  is  considering  adjusting  the 
model  farms  to  reflect  this  practice. 
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which  would  reduce  a  facility's  overall 
compliance  costs. 

For  proposal,  EPA  assumed  excess 
nutrients  (excess  nutrients  are  those 
nutrients  beyond  the  farm's  total  annual 
crop  requirements)  would  be  hauled  off 
site  each  year.  In  the  case  of  liquid 
storage,  EPA  costed  solids  separation  for 
facilities  with  a  large  nutrient  excess. 
For  other  facilities  with  minimal 
nutrient  excess,  EPA  costed  hauling  of 
liquid  assuming  the  lagoon  was  mixed 
prior  to  pumping.  EPA  is  evaluating  an 
approach  where  excess  nutrients, 
particularly  the  excess  phosphorus  that 
tends  to  settle  on  the  bottom  of  the 
liquid  storage  area,  would  be  assumed 
to  accumulate  for  a  period  of 
approximately  3  years.  The  top  liquid 
fraction  would  continue  to  be  land 
applied  locally  each  season,  but  without 
mixing  of  the  bottom  sludge.  The 
bottom  sludge  would  be  removed  every 
three  years  to  maintain  capacity  of  the 
lagoon,  but  also  to  facilitate  hauling  of 
a  more  concentrated  slurry.  EPA 
believes  this  will  reduce  the  volume  to 
be  hauled,  the  number  of  trips  needed, 
and  therefore  reduce  costs.  EPA  data 
suggests  facilities  are  not  likely  to  haul 
liquid  manures  more  than  one  mile. 
EPA  believes  one  mile  is  approximately 
the  distance  the  manure  can  be  hauled 
based  on  the  nutrient  value  of  the 
manure  as  compared  to  the  costs  of 
hauling.  EPA  believes  these  facilities  are 
more  likely  to  haul  a  concentrated 
slurry  longer  distances  and  still 
maintain  a  net  positive  value  for  the 
transported  nutrients. 

EPA  acknowledged  in  the  proposal 
that  in  some  cases  factors  other  than 
nutrients  could  limit  the  application 
rates  of  manure  to  crop  land.  EPA  is 
evaluating  those  areas  where  the  water 
holding  capacity  of  the  soil  could  result 
in  a  manure  application  rate  more 
limiting  than  the  phosphorus  based  rate. 
For  these  areas,  EPA  intends  to  perform 
a  sensitivity  analysis  of  application  rates 
that  considers  the  hydraulic  loading 
limitations  of  the  crop  land.  EPA 
believes  facilities  currently  applying 
memure  on  a  nitrogen  based  rate  and 
that  need  to  go  to  a  phosphorus  based 
rate  will  be  mostly  unaffected  by 
hydraulic  limitations.  EPA  solicits 
comments  and  information  on  the 
extent  to  which  hydraulic  loading 
limitations  may  affect  the  costs  of 
applying  manure. 

EPA  also  assumed  that  all  manures 
would  be  distributed  evenly  on  all  land 
available  to  the  animal  feeding 
operation.  EPA  is  considering  revisions 
to  the  cost  estimates  for  hauling  manure 
to  the  closest  fields  first,  particularly 
under  a  scenario  that  would  allow 
phosphorus  banking.  Under  such  a 


scenario,  additional  commercial 
nitrogen  fertilizer  would  not  be  needed 
the  year  the  manure  was  "banked  "  EPA 
solicits  comments  on  these  modeling 
assumptions,  as  well  as  the  baseline 
model  changes  under  consideration, 

e.  Cost  Offsets  and  Savings 

For  proposal,  EPA's  incremental  costs 
of  compliance  were  potentially 
overstated  because  EPA  did  not  include 
all  cost  offsets  and  savings  associated 
with  animal  production.  For  example, 
in  the  proposal  EPA  acknowledged 
some  facilities  give  away  manure,  and 
sonre  must  pay  for  the  transport  of 
excess  manure  To  the  extent  EPA's 
proposal  would  require  additional 
transport.  EPA  has  included  this 
expense  in  its  cost  models.  EPA  also 
accounted  for  the  costs  of  commercial 
fertilizer  when  facilities  apply  manure 
on  a  phosphorus  basis,  but  did  not 
account  for  the  nutrient  value  of  the 
manure.  In  EPA's  cost  reports,  EPA 
estimated  an  incremental  value  of  $1  70 
per  ton  of  for  composted  manure  for 
Option  5  for  beef  and  dair\'.  This 
nutrient  value  is  equal  to  the  difference 
between  the  nutrient  value  of  manure 
versus  the  nutrient  value  of  compost. 
EPA  is  considering  an  approach  that 
places  a  nutrient  value  on  manure  when 
it  is  used  on  the  farm  as  a  resource, 
especially  as  a  fertilizer  replacement 
EPA  also  intends 'to  consider  the  1997 
(EPA's  baseline  year)  Commercial 
Fertilizer  Institute  values  of  nitrogen 
and  phosphorus  for  purposes  of 
estimating  the  nutrient  value  of  manure 
EPA  solicits  comment  on  the  value  of 
the  nutrients  in  manure  when  used  as 
a  fertilizer  replacement. 

EPA  has  further  estimated  that  sales 
of  dr>'  poultry  litter  could  offset  the 
costs  of  meeting  the  regulator)- 
requirements  on  the  order  of  more  than 
50  percent.  Some  stakeholders  have 
confirmed  manure  sales,  in  some  cases, 
can  exceed  the  value  of  livestock  sales 
U.S.  Poultr>'  conducted  a  producer 
survey,  the  results  of  which  indicate 
that  the  producer  directly  sells  34 
percent  of  litter,  and  an  additional  17 
percent  is  "traded  out  '  with  a  broker, 
normally  for  fresh  bedding  material. 
EPA  analysis  and  data  further  indicate 
concentration  of  manure  nutrients 
through  changes  in  the  moisture  and 
form  of  the  manure  allow  longer 
economical  hauling  distances, 
particularly  with  the  current  increases 
in  fuel  prices  and  increasing  costs  of 
diesel-based  commercial  fertilizers. 
Similarly  wetter  manures  have 
increased  value  after  composting  or 
treatment,  on  tke  order  of  $17  per  ton 
for  composted  dairy  and  steer  manure. 


EPA  believes  its  current  approach  to 
account  for  the  cost  of  hauling  excess 
manure  off-site  is  further  overstated,  as 
EPA  did  not  consider  alternative  uses 
and  destinations  of  manure  in  its  cost 
analysis  For  example.  EPA  has 
documented  an  increasing  trend  in 
centralized  manure  treatment  and  value- 
added  processing,  as  well  as  increased 
integrator  involvement  in  manure 
marketing  Poultrv  litter  in  particular  is 
considered  more  valuable  than  most 
other  animal  manures  due  to  its  low 
moisture  content  and  relatively  high 
nutrient  value  EPA  conservativelv 
estimates  litter  sales  generates  an 
average  of  $8  per  ton.  In  some 
circumstances,  wetter  manures,  such  as 
layer  manures,  are  successfully 
transported  and  sold  at  a  profit  Market 
opportunities  are  further  increased  by 
providing  a  value  added  or  composted 
product,  or  by  offenng  custom 
application  services  Bagged  compost 
can  be  bought  at  local  garden  renters  for 
$4  per  40  pound  bag.  or  $200  per  ton 

Therefore.  EPA  is  considering  limited 
amounts  of  litter  and  manure  sales  with 
those  model  farms  corresponding  to  the 
geographic  regions  where  the  data 
indicates  manure  is  sold  EPA  solicits 
comment  on  the  costs  and  data  used 
with  this  approach,  and  solicits 
comment  on  EPA's  calculated  value  of 
$8  per  ton  for  litter  EPA  notes  it  does 
not  intend  to  use  retail  values  for  value 
added  manure,  but  will  use  the 
information  in  support  of  considering 
cost  offsets  due  to  manure  value  EPA 
solicits  comment  on  these  data  and 
assumptions 

2  Alternate  Data  and  Information  for 
Estimating  Compliance  Costs 

Tnis  section  describes  additional  cost 
data  and  information  obtained  by  EPA 
to  address  concerns  about  its  cost 
methodology  to  estimate  compliance 
costs  This  section  also  presents 
corrections  to  EPA's  estimated 
compliance  costs  as  well  as  clarification 
on  cost  information  presented  m  the 
preamble  to  the  proposed  rulemaking. 

a  Alternative  Costs  and  Information  to 
EPA's  Ground  Water  Assessment 

EPA  proposed  all  new  sources  and 
existing  beef  and  dairv  farms  must 
provide  a  certification  that  the  ground 
water  in  their  area  is  not  hydrologically 
connected  to  surface  water  Without  a 
certification,  facilities  must  monitor  the 
ground  water  surrounding  the  manure 
storage  areas  and  take  necessar\' 
measures  to  ensure  no  discharge  to 
ground  water  that  is  hydrologically 
connected  to  surface  waters.  Some 
stakeholders  stated  EPA  s  cost  estimate 
for  obtaining  the  assessment 
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(approximately  $3,000)  is  reasonable 
only  if  the  statement  is  based  on  a  site 
visit  and  records  review  with  no 
intrusive  sampling.  However  .  these 
stakeholders  believe  even  if  there  is  no 
hydrologically  connected  ground  water 
on  a  site,  it  will  be  difficult  for  a  permit 
applicant  to  obtain  a  hydrologisfs 
statement  to  this  effect  that  is  acceptable 
to  the  permitting  agency.  Several 
vendors  indicated  such  an  assessment 
would  require  additional  soil  core 
sampling  and  monitoring  data,  and  a 
certified  statement  that  proves  the 
absence  of  a  direct  hydrological 
connection  to  ground  water  to  the 
satisfaction  of  the  permitting  agencv 
would  probably  cost  two  or  three  times 
as  much  as  EPA  proposed.  EPA  solicits 
additional  comment  on  the  costs  of 
obtaining  a  hydrologisfs  certification. 

EPA  is  considering  alternatives  to  the 
assessment  that  might  reduce  costs  and 
burden.  Under  one  alternative,  EPA 
would  require  ground  water  controls  at 
a  given  site  based  on  certain  high  risk 
geographical  criteria.  EPA  would 
consider  sandy  soils,  karst  topographies, 
and  shallow  ground  water  tables,  among 
other  factors,  in  its  determination  of 
high  risk  criteria.  As  described  in 
Section  IV,  EP.A  solicits  comment  on  an 
option  that  would  define  the  high  risk 
criteria  that  would  automaticallv  trigger 
the  requirement  for  additional  ground 
water  controls,  replacing  the  cost  of  an 
assessment. 

b.  Gas  Collection  Systems  and  Cover 
Materials  for  Proposed  Technology 
Option  5 

As  part  of  proposed  technology  option 
5.  EPA  estimated  the  cost  of  flares  for 
covered  lagoon  systems  for  all  swine 
facilities.  EPA  has  solicited  additional 
comment  on  the  feasibilitv  of 
technology  option  5,  and  will  continue 
to  evaluate  the  costs  and  affordability  of 
such  technologies  In  particular  EPA 
will  consider  its  estimate  of  costs 
associated  with  the  gas  collection 
systems  and  the  installation  costs  of  the 
cover  materials.  EPA  will  also 
reconsider  the  gas  collection  system 
costs  for  certain  veal  operations  that 
employ  open  lagoons  for  storage.  EPA 
solicits  additional  data  on  the 
component  costs  for  covered  lagoon 
systems,  such  as  cover  materials, 
additional  berm  development  for 
anchoring  the  cover,  flotation  and 
ballast  systems,  and  sump  pump 
systems.  EPA  also  solicits  additional 
data  and  information  on  the  operation 
and  management  of  gas  collection 
systems,  such  as  automated  flares. 


c.  Engineering  Costs  for  Nutrient 
Management  Planning  Costs 

EPA  intends  to  use  the  USDA  Cost 
and  Capability  Study  to  update  the  costs 
of  nutrient  management  planning.  In 
particular,  EPA  will  add  a  one-time 
fixed  cost  for  engineering  assessments 
associated  with  the  development  of  a 
Comprehensive  Nutrient  Management 
Plan.  EPA  will  also  reevaluate  the  costs 
of  hiring  a  certified  consultant  to  write 
or  approve  the  plan.  Data  provided  by 
the  University  of  Tennessee  suggests  the 
cost  for  a  certified  planner  ranges  from 
$50  per  hour  to  $125  per  hour.  Other 
comparable  data  sources  in  the  record 
include  state  assessments  of  nutrient 
management  costs,  watershed  level 
experiences  with  comprehensive 
nutrient  management  plan 
implementation,  and  vendor  supplied 
costing  information.  EPA  solicits 
additional  comment  on  the  component 
costs  of  nutrient  management  planning 
such  as  engineering  assessments, 
mapping  and  planning  activities,  and 
the  annual  record  keeping  costs 
associated  with  nutrient  management. 

d.  Correction  to  EPA's  Compliance  Costs 
and  Economic  Analysis  Due  to  Omitted 
Costs  for  a  Subset  of  Hog  Operations 

In  the  cost  analysis  supporting  the 
proposed  CAFO  regulations,  EPA 
inadvertently  omitted  the  cost  of 
impermeable  lagoon  covers  for  a  subset 
of  hog  operations  under  the  proposed 
BAT  Option  5  (refers  to  EPA's  proposal 
to  require  nitrogen-based  and,  where 
necessary,  phosphorus-based  land 
application  controls  of  all  livestock  and 
poultry  CAFOs.  w^ith  the  additional 
requirement  that  all  hog,  veal,  and 
poultry  CAFOs  must  also  achieve  zero 
discharge  from  the  animal  production 
area  with  no  exception  for  storm 
events).  The  subset  of  operations  that 
were  not  correctly  costed  in  the  analysis 
included  hog  operations  classified  as 
"Category  3  "  operations,  which  are 
assumed  to  represent  CAFOs  without 
adequate  landbase  for  application  of 
manure  on  cropland;  Category  3  CAFOs 
are  those  operations  that  would  likely 
need  to  transport  manure  offsite  for 
alternative  use  or  to  be  spread  as 
fertilizer.  This  cost  omission  in  EPA's 
analysis  does  not  affect  any  other 
livestock  or  poultry  sectors  or  other 
land-use  categories  (Category  1  and 
Category  2  CAFOs)  in  EPA's  cost 
analysis 

The  number  of  hog  operations  with 
understated  costs  due  to  the  omission  of 
lagoon  cover  costs  includes  210  hog 
operations,  or  about  1  percent  of  the 
total  number  of  14,370  hog  facilities 
assumed  m  EPA's  analysis.  By  broad 


facility  size  grouping,  an  estimated  81 
hog  operations  with  more  than  1.000 
AU  and  129  hog  operations  with  fewer 
than  1,000  AU  were  undercosted. 

EPA  estimates  that  the  effects  of  these 
omitted  costs  understates  EPA's 
estimated  total  compliance  costs  for  the 
hog  sector  as  follows.  These  omitted 
costs  would  result  in  additional  capital 
costs  to  hog  facilities  of  $33  million  to 
S68  million  over  a  10-year  period  (1997 
dollars).  On  an  annual  basis,  additional 
costs  to  the  hog  sector  would  total  $5 
million  to  $10  million,  or  a  2  percent  to 
3  percent  increase  in  estimated  industry 
costs  (based  on  EPA's  original  cost 
analysis  that  estimated  costs  to  the  hog 
sector  at  $294  million  to  $306  million 
per  year).  Expressed  on  a  per-hog  basis 
for  this  subgroup  of  hog  operations,  the 
additional  aimual  cost  to  hog  facilities 
could  be  as  much  as  $3  to  $5  per 
marketed  hog.  This  represents  a  75 
percent  increase  in  estimated  per-head 
costs  compared  to  EPA's  original 
estimate  at  $4  to  $7  per  head  (post-tax) 
for  Category  3  CAFOs  in  the  hog  sector. 

If  these  omitted  costs  were  considered 
in  EPA's  analysis  that  evaluates 
financial  impacts  to  the  hog  sector,  this 
would  raise  the  estimated  total  number 
of  hog  operations  that  would  be 
considered  to  experience  financial  stress 
and  be  vulnerable  to  facility  closure  as 
a  result  of  the  proposed  regulations. 
Assuming  a  worst-case  scenario,  all  of 
the  129  hog  operations  with  fewer  than 
1000  AU  without  landbase  for  manure 
application  might  close.  (All  81  hog 
operations  with  more  than  1,000  AU 
without  landbase  for  application  were 
already  projected  to  close  in  EPA's 
original  economic  analysis.)  This  would 
raise  the  total  number  of  hog  operations 
that  would  be  vulnerable  to  facility 
closure  to  1,550  hog  operations,  up  from 
EPA's  original  estimate  of  1,420  hog 
CAFOs  projected  closures.  As  a 
percentage  of  all  hog  CAFOs,  hog 
operations  projected  to  close  would 
total  more  than  22  percent  of  all  CAFOs 
in  the  hog  sector,  up  from  EPA's  original 
estimate  of  1 7  percent  of  hog  CAFOs 
projected  to  close  as  a  result  of  the 
proposed  regulations.  EPA  has  not  yet 
evaluated  this  change  in  financial 
impacts  under  a  cost  passthrough 
scenario.  (EPA's  original  analysis 
showed  that  all  1,420  hog  CAFOs  would 
be  able  to  afford  EPA's  estimated 
compliance  costs  under  a  scenario  of 
long-run  market  adjustment  and  cost 
passthrough.) 

EPA  will  consider  these  costs  and 
projected  economic  impacts  when 
reviewing  alternative  technology 
options  for  the  final  rulemaking. 
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e.  Correction  to  EPA's  Summary  of  the 
Range  of  Estimated  Compliance  Costs 
Across  All  Proposed  Technology 
Options 

In  the  preamble  to  the  proposed 
rulemaking.  EPA  provided  a  summar>' 
table  listing  the  range  of  annualized 
compliance  costs  developed  for  EPAs 
analysis.  This  table  presented  the  range 
of  estimated  costs  across  edl  the 
technology  options  considered  by  EPA 
but  inadvertently  failed  to  reflect  the 
full  range  of  costs  estimated  by  EPA 
across  all  of  the  proposed  technology 
options.  Even  though  EPA  is  in  the 
process  of  revising  all  its  cost  estimates 
based  on  new  information  and  is 
incorporating  changes  to  its  cost  models 
in  preparation  to  develop  the  final 
CAFO  regulations,  today's  notice 
presents  corrections  to  this  table  to 
clarify  omissions  to  information 
presented  previously  for  the  proposed 
rulemaking. 

Costs  presented  in  the  preamble  to  the 
proposed  rule  (Table  10-1.  see  66  FR 
3083)  listed  aimualized  costs  for  each 
sector,  summarized  across  the  estimated 
range  of  minimum  and  maximum  costs 
across  all  facility  sizes,  production 
regions  and  land  use  category.  Prior  to 
publication  in  the  Federal  Register,  this 
table  was  not  updated  to  reflect  EPA's 
final  cost  estimates,  as  well  as  expected 
higher  compliance  costs,  to  some 
facilities  under  the  prbposed  BAT 


Option  3  (refers  to  EPA's  proposal  to 
require  nitrogen -based  and,  where 
necessan,  phosphorus-based  land 
application  controls  of  all  livestock  and 
poultry  CAFOs,  with  the  additional 
requirement  that  all  cattle  and  dairy- 
operations  must  conduct  ground  water 
monitoring  and  implement  controls,  if 
the  ground  water  beneath  the 
production  area  has  a  direct  hydrologic 
connection  to  surface  water).  However, 
these  costs  were  correctly  documented 
in  EPA's  Economic  Analysis  of  the 
Proposed  Revisions  to  the  Sational 
Pollutant  Discharge  Elimination  System 
Regulation  and  the  Effluent  Guidelines 
for  Concentrated  Animal  Feeding 
Operations  (referred  to  as  "Economic 
Analysis  ").  In  addition,  all  the  costs  and 
financial  impact  results  presented  m 
subsequent  sections  of  the  preamble  (66 
FR  3084-3103)  were  correctly  evaluated 
based  on  EPA's  final  compliance  cost 
estimates  for  the  proposal 

Corrections  to  these  estimated 
annualized  costs  are  presented  in  Table 
5-9  (1999  dollars,  post-tax).  In  this 
table,  upper  bound  costs  for  the  cattle 
sectors  reflect  higher  costs  associated 
with  operations  where  there  is  a 
hydrologic  connection  from  ground 
water  to  surface  waters  at  the  CAFO 
These  higher  costs  reflect  the  need  for 
ground  water  controls  and  monitoring  at 
some  operations  (referred  to  in  EPA's 
supporting  analyses  as  Option  3 A  costs) 


The  previous  table  shown  in  the 
preamble  only  presented  average  cost 
conditions  across  all  operations — both 
operations  with  and  without  a 
hydrologic  link  (referred  to  as  Option  3 
costs).  Compared  to  the  original 
estimates  previously  presented  by  EPA, 
these  costs  are  in  some  cases  much 
higher,  especially  in  the  beef  and  dairv- 
sectors.  Data  presented  in  Table  5-9 
would  replace  information  previously 
presented  by  EPA  m  Table  K>-1. 
published  in  the  Federal  Register  notice 
of  the  proposed  rulemaking  (66  FR 
3083).  EPA's  Economic  Analysis  for  the 
proposed  rule  provides  more  detailed 
cost  information,  including  annualized 
costs  broken  out  by  production  region, 
land  use  category .  and  broad  facility 
size  groupings,  as  well  as  costs 
expressed  on  a  per-head  inventor>'  basis. 

As  part  of  EPA's  ongoing  efforts  to 
develop  final  regulations  for  CAFOs. 
EPA  is  reviewing  the  data,  methodology 
and  assumptions  that  were  used  to  its 
develop  estimated  compliance  costs 
assumed  for  the  proposed  rulemaking 
and,  in  some  cases,  might  use 
alternative  data  and  information  to 
develop  its  compliance  cost  estimates 
for  the  final  CAFO  regulations 
Consequently.  EPA's  final  cost  estimates 
will  likely  undergo  further  refinement 
and  revision  and  might  vary  from  those 
presented  in  this  notice. 


Table  5-9. — Range  of  Annualized  Model  CAFO  Compliance  Costs  ($1999.  Post-tax) 


Sector 


Category  1 


Minimum 


Maximum 


Category  2 


Minimum 


Maximum 


Category  3 


Minimum 


Maximum 


(1999  ciollars  per  model  CAFO  across  aM  size  groups) 


Beef 

Veal 

Heifers 

Dairy 

Hogs  GF  ... 
Hogs:  FF  ... 

Broilers  

Layers  wet 
Layers  dry 
Turkeys 


$2,100 

1,500 

1.500 

3,600 

300 

300 

3,600 

300 

900 

2,500 


$984,500 

7.800 

37,300 

148.100 
52.300 
83.800 
36  300 
24.800 
59,000 

111  700 


$7,300 
1.100 
1.600 
4.100 
1,400 
1.300 
3,400 
2.100 
900 
2.500 


$1,217,900 

6.100 

42,300 

179,300 
63.500 

100.500 
25.800 
29.300 
31.600 
29  400 


S1.000 
1.000 
1.000 
2.600 
7.000 
5.900 
2.900 
1.500 
700 
1.700 


$895  400 

6000 
34  700 

143.600 
81.400 

115.300 
21.300 
18,000 
27.600 
20  800 


Source  EPA  Category  1  CAFOs  have  sufficient  cropland  for  all  on-farm  nutnents  generated  Category  2  CAFOs  have  insufficient  cropland 
and  Category  3  CAFOs  have  no  cropland  "Hogs  FF  are  farrow-finish  (includes  tKeeder  and  nursery  p«gs)  Hogs  GF  are  grower-finish  only 
"Layers;  wef  are  operations  with  liquid  manure" systems    "Layers  dry"  are  operations  with  dry  systems 


C.  Data  and  Analytical  Approach  To 
Estimate  Financial  Impacts  to  CAFOs 

This  section  describes  alternative  data 
and  approaches  that  EPA  is  considering 
to  address  commenters'  concerns  about 
its  economic  model  and  associated 
input  data  and  assumptions  to  evaluate 
financial  impacts  to  regulated  CAFOs. 


1 .  Alternate  Analytical  Methodology  for 
Ctetermining  Economic  Achievability 

For  the  proposal.  EPA  developed  an 
economic  model  to  assess  financial 
impacts  to  regulated  CAFOs  based  on 
predicted  changes  to  select  financial 
criteria.  As  introduced  in  Section  II. B. 4 
of  today's  notice,  researchers  at  FAPRl 
have  conducted  a  review  of  EPA's 
economic  analysis  at  the  request  of  the 


Committee  on  Agriculture.  United 
States  House  of  Representatives.  The 
results  of  this  study  were  submitted  to 
EPA  for  its  consideration  The  stated 
purpose  of  FAPRl's  study  was  to 
provide  EPA  with  an  alternative 
methodology  of  calculating  the  expected 
financial  impacts  to  CAFOs  under  the 
proposed  regulations.  Although  the 
results  of  FAPRl's  analysis  are  not 
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directly  comparable  to  EPA's  own 
analvsi.s  because  the  underlying  model 
and  input  data  are  different.  FAPRI's 
results  do  indicate  some  degree  of 
sensitivity  in  the  conclusions  of  EPA's 
economu  analvsis  using  different  input 
data  and  modeling  assumptions. 
FAPRI's  studv  also  provides  EPA  with 
additional  information  and  suggested 
approaches  for  further  refining  and 
improving  its  economic  model  to  assess 
financial  impacts  to  regulated  CAFOs. 
Today,  EPA  presents  two  alternative 
approaches  that  the  Agency  is 
considering  to  modify  and  refine  its 
existing  model. 

The  et onomic  model  that  EPA  used  to 
evaluate  financial  impacts  to  CAFOs 
under  the  proposed  regulations  uses  a 
representative  farm  approach.  Such  an 
approach  is  consistent  with  research 
conducted  by  other  industrv  experts, 
including  FAPRl.  This  approach 
provides  a  means  to  assess  average 
impacts  across  numerous  facilities  by 
grouping  facilities  into  broader 
categories  to  account  for  the  multitude 
of  differences  among  animal 
confinement  operations.  Under  this 
general  framework.  EPA  constructed  a 
series  (jf  model  fai  ilities  ("model 
CAFOs  ")  that  reflect  the  EPA's 
estimated  compliance  costs  and 
available  financial  data.  EPA  uses  these 
niodt'l  CAFOs  to  dex'elop  an  average 
characterization  for  a  group  of 
operations  based  on  certain 
distinguishing  characteristics  for  each 
sector,  such  as  facility  size  and 
production  region,  that  may  be  shared 
.i(  ross  a  broad  range  of  facilities. 

For  the  proposal.  EPA  evaluated  the 
economic  achievability  of  the  proposed 
regulator\-  options  at  existing  animal 
feeding  operatiims  based  on  changes  in 
representative  financial  conditions 
across  three  criteria.  These  criteria 
include:  a  c;omparison  of  incremental 
costs  to  total  gross  revenue  (sales  test), 
projected  post-compliance  cash  flow 
over  a  10-year  period,  and  an 
assessment  of  an  operation's  debt-to- 
d»set  ratio  under  a  post-compliance 
scenario.  EPA  used  the  financial  criteria 
to  divide  the  impacts  of  the  proposed 
regulations  into  three  impact  categories; 
affordable,  moderate,  and  financial 
stress.  Operations  experiencing 
affordable  or  moderate  impacts  are 
CDnsidered  t(j  have  some  financial 
impact  on  operations  at  the  affected 
CAFOs,  but  EPA  does  not  consider  these 
operations  to  be  vulnerable  to  closure  as 
a  result'of  compliance.  Operations 
e\[)erit>n(  ing  financial  stress  impacts  are 
(  oiisidered  to  be  vulnerable  to  closure 
post-compliance.  More  information  on 
these  criteria  is  provided  in  the  proposal 
(66  FR  3088).  Additional  information  on 


EPA's  economic  models  is  available  in 
EPA's  Economic  Analysis;  EPA's  cost 
models  are  described  in  EPAs 
Development  Document. 

Specific  recommendations  on  how 
EPA  might  improve  its  modeling 
framework  include  an  expansion  of  the 
types  of  financial  criteria  that  EPA 
examines  and  incorporation  of 
uncertainty  into  the  analysis,  along  with 
other  suggestions  on  the  use  of  various 
modeling  assumptions  and  input  data  to 
depict  financial  conditions  at  the 
facility.  For  example,  many  commenters 
recommend  that  EPA  evaluate  impacts 
in  terms  of  additional  profitability 
criteria,  such  as  return  on  assets  or 
equity,  internal  rate  of  return,  profit 
margins,  or  returns  to  labor  and 
overhead  before  taxes.  Many 
commenters  also  point  to  FAPRI's 
baseline  model  which  generates  results 
that  place  probability  distributions 
around  each  of  the  point  estimates  of 
the  ba.seline.  By  comparison,  EPAs 
economic  model  used  for  the  proposal, 
utilizes  a  point  estimate  deterministic 
approach — an  approach  that  is 
consistent  with  recent  regulatorv 
analyses  of  financial  impacts  of  many 
EPA  regulations.  Many  repre.sentatives 
of  the  major  trade  associations  and 
researchers  at  USDA  publicly  endorse 
FAPRI's  suggested  modeling  approach 
and  the  results  of  its  analyses. 

FAPRI's  comments  to  EPA's  CAFO 
rule  generally  focus  on  the  process  EPA 
adopted  to  develop  cost  and  economic 
analyses  to  support  the  proposed 
rulemaking  rather  than  to  address 
specific  policies  in  the  proposed  CAFO 
regulations.  To  review  EPA's  economic 
analysis,  FAPRl  assembled  industry 
experts  to  help  construct  alternative 
CAFO  models  and  designed 
spreadsheets  to,  first,  construct  a 
financial  baseline  for  each  operation 
and.  second,  to  analyze  the  impact  of 
the  proposed  CAFO  regulations.  (FAPRl 
did  not  develop  alternative  compliance 
cost  estimates  but  instead  used  EPA's 
estimated  costs  for  the  proposal.)  The 
underlying  model  that  FAPRl  uses  for 
its  study  is  its  2001  long-term 
agriculture  baseline  model  that  is  used 
to  analyze  agriculture  policy  requests 
from  the  U.S.  Congress.  This  model 
consists  of  a  large  scale  econometric 
model  of  both  U.S.  and  world 
agriculture  containing  roughly  5,000 
behavioral  equations  and  identities. 
Additional  detailed  information  about 
FAPRI's  baseline  model  is  available  at 
http://www.fapri.missouri.edu.  FAPRI's 
reports  on  EPA's  cost  and  economic 
analvsis  are  available  in  the  record  and 
at  FAPRIs  website:  http:// 
www.fapri.missouri.edu/ 
FAPRl  JPublications, htm. 


At  the  market  level,  FAPRI's  analysis 
is  largely  in  agreement  with  EPA's 
economic  analysis  in  terms  of  the 
magnitude  of  market  price  increases 
associated  with  production  shifts  due 
higher  production  costs  from  complying 
with  the  regulation.  However,  at  the 
representative  CAFO  level,  FAPRI's 
analysis  generates  a  different  set  of 
results  with  respect  to  financial  impacts 
based  on  its  use  of  alternative  input 
data,  assessment  criteria,  and 
methodology  for  determining  impacts. 
As  a  result  of  this  review,  FAPRl 
identified  several  areas  of  concern 
associated  with  EPA's  analysis  that 
assesses  the  financial  impact  to  CAFOs. 
These  range  from  the  way  in  which  EPA 
tracked  the  cost  components  to  the  basic 
approach  used  by  EPA  related  to  the 
financial  viability  of  the  respective 
CAFO  operations.  Other  concerns 
highlighted  by  FAPRI's  report  are 
recommendations  that  EPA  conduct  its 
analysis  on  an  enterprise  basis  onlv  and 
also  consider  an  operation's  abilitv  to 
incur  new  debt,  among  other  analvtical 
issues. 

Based  on  these  comments.  EPA  is 
considering  ways  to  further  refine  the 
analytical  models  and  assessment 
criteria  that  it  uses  to  determine 
financial  impacts  to  regulated  CAFOs. 
as  well  as  consider  the  use  of  alternative 
input  data  for  conducting  this  analvsis. 
This  section  describes  the  approaches 
that  EPA  is  considering  to  refine  its 
financial  impact  models.  As  discussed 
below.  EPA  would  potentially  add 
modules  to  its  existing  economic  model 
and  incorporate  changes  to  various 
assumptions  as  well  as  additional 
financial  data,  but  would  retain  the 
basic  internal  structure  of  EPA's  existing 
economic  model.  These  model 
refinements  are  described  in  the 
following  subsections  and  include: 
addition  of  new  assessment  criteria  to 
evaluate  changes  in  profitabilitv 
(Section  V.C.l{a)):  examination  of 
impacts  at  both  the  farm  and  enterprise 
level  (Section  V.C.l(b)):  revision  of 
threshold  levels  on  a  debt-to-asset  test 
for  some  sectors  (Section  V.C.I (c)); 
considerations  of  debt  feasibility 
(Section  V.C.l(d));  and  consideration  of 
various  assumptions  by  EPA  in  its 
analysis  for  the  proposal,  including 
whether  to  use  post-tax  costs  and  other 
cost  offsets  that  may  be  available  to 
producers,  such  as  cost  share  assistance 
and  income  from  manure  and  litter  sales 
(Sections  V.C.l(e)  and  V.C,l(f)).  EPA 
solicits  comment  on  these  approaches  to 
further  refine  its  economic  impact 
analysis  and,  where  indicated,  EPA 
requests  additional  information  to 
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follow  through  on  these  suggested 
modifications. 

Section  \'.C.2  of  this  notice  describes 
additional  sources  of  data  to  depict 
baseline  financial  conditions  that  the 
Agency  is  considering  to  supplement 
available  financial  data  provided  by 
USDA  that  was  used  for  the  proposal. 

At  this  time  EPA  is  not  proposing  an 
alternative,  more  comprehensive 
overhaul  of  EPA's  existing  model  based 
on  recommendations  by  some 
commenters  that  the  Agency  instead 
design  an  entirely  new  modeling 
framework.  Nevertheless,  Section 
V.C.I (g)  concludes  with  a  brief 
discussion  of  a  possible  alternative 
approach  for  further  refining  EPA's 
model  by  incorporating  an  extensive 
sensitivity  analysis  within  its  baseline 
process  and  providing  a  fuller  treatment 
of  the  range  of  expected  outcomes  than 
would  be  the  case  with  only  a  point 
estimate  deterministic  approach,  as 
used  by  EPA  for  the  proposal.  EPA  also 
solicits  comment  on  the  use  of  such  an 
alternative  approach. 

a.  Inclusion  of  New  Assessment  Criteria 
to  Measure  Changes  in  Profitability 

As  described  in  more  detail  in  the 
preceding  introduction,  for  the 
proposal.  EPA  evaluated  the  potential 
financial  impacts  of  the  proposed 
regulatory  options  based  on  changes  in 
representative  financial  conditions 
across  select  criteria.  Among  these 
criteria  were  a  comparison  of 
incremental  costs  to  total  gross  revenue 
(sales  test),  intended  to  broadly  measure 
changes  in  a  regulated  facility's 
profitability  under  a  post-compliance 
scenario  This  test  was  largely 
considered  as  a  screening  test  for  further 
analysis  and  assessment  using 
discounted  cash  flow  analysis  and  an 
assessment  of  an  operation's  debt-to- 
asset  ratio. 

Several  commenters  claim  that  the 
sales  test  is  not  a  useful  measure  of 
whether  producers  can  afford  the 
regulations.  They  suggested  that  it 
should  be  replaced  with  a  rate  of  return 
measure,  such  as  return  on  assets, 
equity,  or  investment.  One  commenter 
suggested  a  criterion  based  on  cost  as  a 
percent  of  profit  margin  (measured  as 
revenue  less  cost  of  goods  sold)  or  gross 
margin  (measured  as  returns  to  labor 
and  overhead  before  taxes).  Another 
commenter  recommended  evaluating 
profits  measured  as  earnings  before 
interest,  taxes,  depreciation,  and 
amortization  (EBITDA).  Others 
indicated  that  the  sales  test,  if  retained, 
.should  be  measured  against  a  lower 
threshold  value  due  to  the  lower  profit 
margins  on  sales  in  agriculture  In 
general,  commenters  state  that  potential 


impacts,  even  at  lower  cost-sales  ratios, 
can  result  in  proportionately  large 
reductions  in  net  returns  and  erode  the 
attractiveness  of  reinvestment  in  animal 
agriculture. 

To  address  these  concerns.  EP.\  is 
considering  adding  additional 
assessment  criteria  that  would  measure 
changes  in  an  operation's  profitability 
from  complying  with  the  regulations. 
One  potential  criterion  would  assess 
compliance  costs  as  a  share  of  profit 
margin  or,  alternatively,  EBITD.^ 
("profit  test").  EPA  is  considering  a  20 
percent  to  30  percent  threshold  value  on 
a  profit  test,  for  profits  measured  as 
revenue  less  cost  of  goods  sold,  but  not 
including  returns  to  unpaid  labor  and 
overhead.  Using  this  threshold  value,  if 
compliance  costs  as  a  share  of  prr)fit 
margin  is  less  than  20  percent  this 
would  be  considered  affordable; 
compliance  costs  as  a  share  of  profits 
greater  than  30  percent  could  indicate 
potentially  significant  impacts.  This 
proposed  threshold  range  is  consistent 
with  past  analyses  supporting  regulators- 
actions  by  EPA,  including  standards  for 
pesticide  containment  structures  under 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  arsenic 
residue  standards  for  presened  wood, 
and  also  regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Additional  supporting  information  for 
this  proposed  threshold  value  is 
provided  in  EP.A's  record.  EPA  solicits 
comment  on  the  use  of  this  additional 
criterion  and  the  range  of  suggested 
threshold  values  to  evaluate  this 
criterion.  EPA  will  consider  adding  this 
criterion  to  the  extent  that  the  available 
financial  data  for  each  of  the  affected 
regulated  sectors  allow. 

EPA  requests  comment  on  alternate 
profitability  thresholds  and  the  basis  for 
them.  EPA  also  solicits  comment  and 
requests  information  on  the  use  of  a 
profit  test  and  applicable  threshold 
values  for  this  test  should  EP.^  use 
available  USDA  financial  data  that 
defines  "net  farm  income"  to  include 
depreciation  and  interest,  as  well  as 
other  nonmoney  expenses  and  returns 
to  unpaid  farm  labor. 

EPA  did  consider  evaluating 
regulatory  impacts  to  CAFOs  using 
profitability  measures  for  the  proposal, 
but  decided  not  to  include  such  criteria 
because  of  limitations  in  the  financial 
data  available  to  EPA  to  conduct  its 
regulatory  analysis.  Specifically,  given 
boom  and  bust  conditions  that  are 
common  in  the  agricultural  sectors, 
these  financial  data  often  show  negative 
returns  to  risk,  management,  and  unpaid 
labor.  Consequently,  the  only  way  for 
EPA  to  conduct  its  analysis  using  these 
data  is  either  to  assume  it  is  a  baseline 


enterprise  closure  (i  e..  it  should  not  be 
considered  in  the  regulator)'  analysis 
since  the  operation  would  be 
discontinued  even  without  considering 
the  impact  of  the  regulations)  or  to 
determine  that  the  operation  cannot  be 
analyzed  at  this  level  (i.e..  the  operation 
is  remaining  in  business  because  of 
certain  mitigating  factors).  EPA  often 
encounters  such  problems  when 
analyzing  certain  multi-facility 
manufacturing  or  service  firms  in  other 
EPA  regulations  using  actual  facility 
level  data;  in  such  cases  the  facility  is 
removed  from  the  analysis  since  it 
cannot  be  analyzed  and  is  considered  a 
baseline  closure. 

However,  in  the  case  of  the  analysis 
supporting  the  CAFO  regulations.  EPA 
IS  using  a  representative  farm  approach 
since  it  did  not  conduct  a  sur%'ey  of  all 
CAFOs  nationwide  Using  aggregated 
published  data,  this  approach  analyzes 
impacts  across  select  groupings  of 
livestock  and  poultr\  operations  based 
on  certain  shared  characteristics  (e.g., 
animal  production,  region,  facility  size. 
etc.).  Therefore,  if  the  financial  data  for 
a  certain  representative  group  show 
negative  returns  under  EPA's  traditional 
approach.  EPA  would  need  to  consider 
all  operations  within  a  group  as  a 
baseline  closure  Financial  data 
presented  in  Tables  5-10  through  5-12 
provide  an  indication  of  which  sectors 
would  likely  show  large  numbers  of 
baseline  closures  given  a\  ailable  data 
using  a  profit  test  with  USD.^'s 
definitions  of  net  farm  income  (which 
includes  depreciation  and  nonmoney 
expenses)  For  example,  as  shown  in 
Table  5-1 1 .  if  EP.^  were  to  use  alternate 
1998  hog  data  ft-om  USDA.  EPA's 
traditional  approach  would  assume  that 
all  operations  within  each  of  the 
representative  groups  are  baseline 
closures.  However.  EP.^  recognizes  that 
when  available  data  show  large  numbers 
of  baseline  closures  (including  even 
whole  sectors),  this  may  indicate 
limitations  with  the  underlying  data 
and/or  methodologies  rather  than  a 
realistic  picture  of  the  industry'  EPA  is 
further  aware  that  facilities  identified  as 
baseline  closures  under  EP.A's 
traditional  approach  mav  be  the  very 
facilities  likely  to  experience  stress  as  a 
result  of  additional  compliance  costs, 
and  that  it  is  therefore  important  to 
account  for  these  facilities  in  the 
analysis. 

For  proposal.  EPA  evaluated  impacts 
using  a  sales  test  and  not  other  profit 
measures.  If  EP,^  decides  to  adopt  a 
profit  test  as  part  of  its  final  analysis. 
EPA  will  need  to  consider  ways  to 
address  concerns  regarding  the  potential 
number  of  large  baseline  closures  using 
available  data  for  operations  that  show 


58580  Federal  Register/ Vol.  66,  No.  225 /Wednesday.  November  21.  2001 /Proposed  Rules 


negative  returns.  A  possible  approach 
that  might  avoid  this  concern  would  be 
to  consider  compliance  costs  as  a  share 
of  net  income  excluding  depreciation 
and  nnnmonev  expenses  as  part  of  the 
profit  test  (e.g.,  profits  defined  as  profit 
margin  or  EBITDA).  However,  available 
financial  data  may  be  limited  to  allow 
for  thi.->  level  of  differentiation  among 
individual  accounting  line  items.  EPA 
solicits  additional  comment  on  these 
concerns. 

Because  of  these  concerns.  EPA  is  also 
considering  other  profitability  criteria, 
including  return-on-assets  (ROA)  and 
return-on-equitv  (ROE)   R(I-\  is 
measured  as  the  percent  profit  before 
taxes  as  a  share  of  total  assets  in  the 
RMA  data.  ROE  is  measured  as  the 
percent  profit  before  taxes  as  a  share  of 
tangible  net  wf)rth.  EPA  has  evaluated 
changes  to  ROA  as  a  measure  of  impact 
in  previous  effiuent  guidelines  analyses, 
including  analvses  for  the 
pharmaceutical  manufacturing  industry' 
and  the  pesticide  formulating, 
packaging  and  repackaging  industr\'. 
The  benchmark  that  has  been  used  for 
these  criteria  are  based  on  data  reported 
by  Robert  Morris  Associates  (RMA). 
Each  year.  RMA  surveys  a  number  of 
operations  in  most  sectors  of  economy, 
including  agriculture,  to  gather  basic 
financial  data  on  which  to  report 
various  balance  sheet  and  income 
statement  items,  as  well  as  key  financial 
ratios.  In  previous  analyses  by  EPA,  it 
was  assumed  that  operations  that  are  at 
risk  of  closure  or  bankruptcy  under  a 
post-compliance  scenario  are  tho.se 
with,  for  example,  estimated  ROA 
higher  than  the  lowest  quartile  of  value 
in  the  baseline  that  are  determined  to 
have  ROA  below  the  lowest  quartile 
value  reported  by  RMA  after  complying 
with  the  regulations.  Because  of  issues 
related  to  data  indicating  negative 
returns  within  some  of  these  sectors  (as 
discussed  previously),  the  proposed 
benchmark  values  using  this  approach 
are  negative  Accordingly,  for  the  CAFO 
analysis.  EPA  has  determined  that  the 
following  relevant  ROA  and  ROE  lowest 
quartile  benchmarks  would  applv  based 
on  RMA  for  1994-1997:  lowest  quartile 
ROA  ranges  from  -0.4  percent  for  hog 
operations  to  -4.3  percent  for  egg 
operations;  lowest  quartile  ROE  ranged 
from  -0.4  percent  for  dairy  operations  to 
-10.7  percent  for  egg  operations  These 
benchmarks  are  preliminarv'  and  subject 
to  modification  using  additional  data  to 
ensure  a  representative  ROA  or  ROE 
benchmark  has  been  identified 
Additional  supporting  information  for 
these  proposed  threshold  values  is 
provided  in  EPA's  record.  EPA  solicits 
comment  on  the  use  of  these  alternative 


criteria  and  also  the  range  of  suggested 
threshold  values  to  evaluate  these 
criteria.  EPA  will  consider  adding  these 
criteria  to  the  extent  that  the  available 
financial  data  for  each  of  the  affected 
regulated  sectors  allow. 

b.  Evaluation  of  Assessment  Criteria  at 
Multiple  Business  Levels 

In  the  proposal.  EPA  evaluated 
financial  impacts  using  USDA 
Agricuhural  Resource  Management 
Study  (ARMS)  data  that  were  aggregated 
at  the  farm  level.  EPA's  basis  for 
determining  economic  achievability 
among  regulated  CAFOs  was  therefore 
measured  in  terms  of  the  potential  for 
closure  of  the  facility  and  not  as  a 
potential  product  line  closure.  Among 
the  principal  concerns  raised  in  the 
FAPRl  study  as  well  as  by  researchers 
at  the  land  grant  universities  and  also 
USDA  IS  that  EPA  should  evaluate 
financial  impacts  to  regulated  CAFOs 
for  the  single  regulated  livestock  or 
poultry  enterprise  onlv. 

Many  commenters  claim  that  EPA's 
use  of  farm-level  financial  data  raises 
questions  as  to  whether  a  CAFO  would 
willingly  subsidize  one  enterprise  with 
dollars  from  other  farm  enterprises. 
These  commenters  question  whether 
producers  at  more  diversified  operations 
would  choose  to  cross-subsidize  an 
unprofitable  enterprise  for  long  periods 
or  whether  they  would  instead  shift 
assets  towards  other,  more  profitable 
enterprises  at  their  operation;  these 
producers  might  not  quit  farming  but 
would  only  remove  the  non-productive 
enterprise  from  their  farming  mix. 
Moreover,  some  commenters  point  out 
that  larger  operations  are  normally 
enterprise  specific  and  tend  to 
specialize  and  focus  on  a  single 
enterprise  and.  therefore,  an  enterprise 
approach  is  considered  more 
appropriate  for  EPA's  analysis.  Other 
commenters  also  note  that  the  use  of 
enterprise  level  data  in  the  form  of 
"enterprise  budgets"  is  more  consistent 
with  a  representative  farm  approach, 
which  was  the  general  approach 
adopted  by  EPA  for  evaluating  financial 
impacts  for  the  proposal.  FAPRI  also 
noted  that  while  an  evaluation  of 
impacts  at  the  farm  level  has  merit,  it  is 
also  prone  to  confounded  results 
because  enterprise  specific  costs  are 
spread  over  a  larger  share  of  the 
business  (e.g..  non-livestock  enterprises 
bear  the  cost  of  livestock  regulatory 
costs). 

EPA  recognizes  the  importance  of 
considering  financial  impacts  at 
multiple  levels  within  a  business  since 
this  is  consistent  with  economic  theory 
and  a  more  technically  sound  approach. 
EPA  typically  conducts  its  analyses  of 


regulated  entities  using  data  for  a 
business  as  a  whole  as  opposed  to  an 
individual  product  line  at  a  firm.  The 
main  reason  for  this  is  that  data  are 
often  not  available  at  the  enterprise  or 
product  line  level.  Similarly,  data 
limitations  restricted  the  tvpes  of 
analyses  EPA  was  able  to  conduct  to 
support  the  proposed  CAFO  regulations; 
because  the  available  ARMS  data 
obtained  by  USDA  did  not  provide 
usable  data  and  information  for  an 
individual  enterprise  at  a  model  facility. 
EPA  was  not  able  to  evaluate  impacts  at 
the  enterprise  level.  Instead,  the  ARMS 
data  available  to  EPA  were  expressed  for 
an  operation's  entire  business,  which 
includes  revenue  and  cost  information 
across  all  enterprises  at  a  facility. 
Although  the  ARMS  data's  revenue 
information  is  roughly  distinguishable 
between  gross  income  from  total 
livestock  production  and  revenue  from 
other  farm  source  (including  crops, 
government  payments,  and  other  farm- 
related  income),  the  operating  cost  data 
are  not  differentiated  by  an  operation's 
livestock  enterprise  but  are  reported  as 
total  cost  and  reflect  joint  production 
and  labor  costs  across  all  the  different 
enterprises  at  a  facility. 

Today.  EPA  presents  options  that  the 
Agency  is  considering  to  modif\'  its 
economic  analysis  to  take  into 
consideration  new  financial  data 
received  by  EPA  in  order  to  assess 
financial  impacts  at  multiple  businesses 
levels  within  a  representative  facility. 
This  addresses  recommendations 
received  through  public  comment  in 
conjunction  with  new  financial  data 
that  has  been  provided  to  or  compiled 
by  EPA  at  the  enterprise  level  for  some 
sectors  (presented  in  Section  V.C.2  of 
this  notice).  EPA  is  considering  whether 
to  use  these  enterprise  data  to 
supplement  the  farm  level  data  used  by 
EPA  for  the  proposal. 

Given  the  availability  of  these  new- 
data  for  some  sectors.  EPA  is 
considering  an  approach  that  would 
supplement  available  data  at  the  farm 
level  with  data  at  the  enterprise  level. 
EPA  has  adopted  such  an  approach  for 
previous  regulations  where  data  are 
available  (e.g.,  regulations  related  to  the 
Pesticide  Formulating,  Packaging  and 
Repackaging  industry  which  were 
evaluated  according  to  product-line 
closures,  see  61  FR  57518).  For  this 
analysis,  EPA  is  considering  using 
available  financial  data  to  assess 
changes  in  a  representative  facility's 
profitability  based  on  changes  at  both 
the  farm  and  enterprise  level.  EPA 
proposes  to  continue  to  evaluate 
changes  in  solvency  using  a  debt-to- 
asset  test  at  the  farm  level.  Any 
additional  considerations  of  a  debt 
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down  payment  requirement,  as 
discussed  later  in  Section  V'.C.l(d), 
would  also  be  assessed  at  the  total  farm 
level.  EPA's  discounted  cash  flow 
cmalysis  will  continue  to  be  conducted 
using  farm  level  data.  Using  this 
approach,  EPA  is  considering  ways  to 
evaluate  the  financial  impacts  of  the 
proposed  regulations  that  consider 
impacts  at  these  multiple  business 
levels  (eg,,  both  the  farm  and  enterprise 
sector)  to  differentiate  circumstances 
under  which  an  enterprise  or  product 
line  may  be  discontinued  but  the  farm 
or  larger  business  entity  remains  in 
operation.  While  closure  of  the  farm 
business  is  the  focus  of  EPA's  analysis, 
several  commenters  have  expressed 
concern  about  enterprise  closure  for 
reasons  of  risk  diversification  and 
industn,'  concentration.  EPA  solicits 
comment  on  the  use  of  this  approach 
and  also  requests  additional  input  from 
the  public  on  how  to  reconcile  these 
issues  for  purposes  of  assessing 
financial  impacts  to  regulated  CAFOs 
for  the  final  rulemaking. 

EPA  is  not  considering  evaluating 
financial  impacts  at  the  enterprise  level 
only,  as  some  commenters  have 
recommended.  One  reason  for  this  is 
that  usable  enterprise  level  data  are  not 
available  across  all  sectors  in  order  to  be 
able  to  complete  such  an  analysis.  In 
addition,  some  components  of  EPA's 
analysis  are  simply  only  appropriate 
when  conducted  at  the  farm  level,  such 
as  EPA's  standard  discounted  cash  flow 
analysis  or  an  assessment  of  an 
operation's  debt.  Moreover.  EPA  is 
unlikely  to  ignore  available  farm  level 
data  for  some  aspects  of  its  analysis.  For 
example,  it  is  a  long-standing  practice 
and  consistent  with  Agency  guidance  to 
assess  impacts  to  small  businesses  at  the 
broader  business  level,  as  part  of  EPA's 
obligation  to  conduct  a  regulatory 
analysis  of  the  impacts  to  small 
businesses  under  the  RFA.  Furthermore, 
previously  published  academic  research 
by  both  the  land  grant  universities  and 
USDA  have  typically  evaluated  impacts 
using  data  and  methods  specified  at  the 
farm  level  or  have,  at  least,  taken  into 
consideration  information  for  the  larger 
business  concern, 

EPA's  alternate  proposal  to 
supplement  available  farm  level  data 
with  new  enterprise  level  data  also 
addresses  concerns  that  EPA  has  about 
evaluating  impacts  at  the  enterprise 
level  only.  These  are  summarized 
briefly  as  follows  As  a  practical  matter. 
EPA  recognizes  that  often  the  individual 
enterprises  at  an  operation  are  highly 
interdependent,  such  as  in  the  case  of 
integrated  production  systems  where 
there  may  be  considerable  cost  savings 
due  to  shared  production  and  labor 


costs  among  multiple  enterprises  at  a 
farm  or  as  in  the  case  of  where  one 
enterprise,  e.g..  grain  crop  production. 
ser\'es  as  an  input  to  another,  e.g.. 
livestock  production.  In  addition,  an 
analysis  using  enterprise  level  data  may 
fail  to  account  for  the  range  of  assistance 
to  the  farming  operation  through  various 
government  programs,  which  are  often 
noted  as  a  separate  source  of  farm  level 
income  in  USDA's  data  compendiums 
Also,  as  pointed  out  by  one  lender 
questioned  by  EPA.  lenders  usually  look 
at  the  debt  carrying  capacity  of  the  farm 
operation  as  a  whole,  except  in  the 
unusual  instance  when  their  lien  is  only 
on  the  enterprise  Finally,  farms  are 
commonly  noted  to  be  motivated  by 
non-economic  factors  that  ma\' 
influence  an  operation's  decision  to 
weather  the  boom  and  bust  cycles  that 
are  commonplace  in  agricultural 
markets  These  issues  raise  questions 
about  whether  a  decision  to  conduct 
EPA's  analysis  strictly  at  the  enterprise 
level  is  simple  and  straightforward,  EPA 
requests  information  on  how  to 
reconcile  these  concerns  in  the  context 
of  its  analysis. 

As  part  of  this  approach,  however, 
EPA  is  not  considering  modif\ing  its 
existing  economic  models  to  take  into 
consideration  financial  data  for 
processing  firms.  Such  an  approach  has 
been  suggested  because  of  the  affiliation 
between  some  CAFOs  (eg,,  contract 
growers)  and  processing  firms  through 
various  contractual  arrangements  in 
some  sectors.  Data  are  not  available  to 
conduct  such  an  analysis:  EPA  does  not 
have  market  information  on  which 
processors  and  CAFOs  participate  in 
such  contract  agreements;  financial  data 
for  processing  firms  that  contract  out  the 
raising  of  animals  to  CAFOs  is  also  not 
available.  Consistent  with  how  EPA 
conducted  its  analysis  for  the  proposal. 
EPA  will  continue  to  assume  that  an 
assessment  of  the  regulatory  impacts  of 
the  proposed  regulations  is  more 
accurately  conducted  for  the  regulated 
CAFO  since  the  CAFO  is  the  operation 
that  would  incur  the  cost  of  the 
proposed  requirements,  EPA  solicits 
comment  on  this  assumption  and 
overall  approach.  Although  EPA  is  not 
considering  evaluating  the  financial 
impacts  of  the  proposed  regulations  at 
the  processor  or  integrator  level.  EPA 
will  continue  to  evaluate  expected 
broader  market  level  changes  using  the 
assumptions  of  cost  passthrough  that 
were  developed  for  the  proposal  as  a 
surrogate  for  more  complex  market  level 
models  that  would  appropriately  take 
into  account  structural  adjustment 
among  farmers  as  well  as  market 
adjustment  in  the  long  run. 


At  this  time,  EPA  has  not  re-evaluated 
its  analysis  using  the  approach 
presented  in  this  notice  that  would 
determine  regulator,  impacts  based  on 
both  farm  and  enterprise  level  financial 
data  However,  EP.^  did  evaluate 
available  enterprise  level  as  part  of  its 
sensitivity  analysis  of  its  study  results 
for  the  proposal.  The  results  of  this 
sensitivitN  analysis  provide  an 
indication  of  the  potential  changes  that 
might  occur  if  enterprise  level  data  are 
evaluated  in  conjunction  with  farm 
level  data  used  as  discussed  in  this 
notice.  For  this  assessment.  EPA 
evaluated  changes  to  its  sales  test 
criterion  using  USDA  data  for  total 
livestock  revenue  only  (i.e..  excluding 
revenue  from  all  other  sources. 
including  crops,  government  payments, 
and  other  farm-related  income).  This 
approach  differed  from  EPA's  main 
analysis  where  cost-to-sales  ratios  were 
evaluated  using  financial  data  for  the 
farm  operation  as  a  whole  and  does  not 
differentiate  between  an  operation's 
livestock  and  other  business  enterprises. 
EPA  was  not  able  to  evaluate  changes  in 
other  financial  criteria  because 
enterprise  level  data  was  not  available 
with  respect  to  an  operation's  operating 
costs  This  analysis  is  provided  in 
Appendix  D  of  EPA's  Economic 
Analysis  that  supports  the  proposed 
rulemaking, 

Table  5-9  presents  the  results  of  this 
analysis  as  well  as  a  comparison  of  gross 
revenue  at  both  the  enterprise  and  farm 
business  levels  assumed  in  this 
sensitivity  analysis,  expressed  on  a  per- 
animal  basis  Overall,  consideration  nf 
enterprise  level  data  only  could  result  in 
these  operation's  being  depicted  as 
having  lower  ability  to  pay  for 
additional  compliance  costs,  as 
compared  to  consideration  of  broader 
farm  level  data.  EPA's  analysis  using 
only  enterprise  level  data  resulted  in  an 
increase  in  the  assessed  number  of 
enterprise  and  potentially  farm  closures. 
As  shown  in  the  table,  the  reported 
USDA  data  show  that  livestock  revenues 
comprise  roughly  one-half  of  a  farm's 
total  operating  revenue  for  most  sectors 
In  the  broiler  sector,  enterprise  revenue 
is  about  10  percent  of  that  reported  for 
the  entire  operation:  business  revenue  is 
Si  10  to  Si  50  per  bird  when  expressed 
at  the  farm  level,  as  compared  to  $0.10 
to  $0.20  per  bird  when  expressed  at  the 
broiler  enterprise  level  only  As  is  also 
shown  in  the  table,  if  f:ost-to-sales  ratios 
at  the  enterprise  level  are  assumed  to  be 
the  sole  basis  for  determining  whether 
the  proposed  regulations  are  affordable, 
the  number  of  potential  product  line 
failures  would  increase  significantly  as 
compared  to  an  assessment  using  farm 
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level  data  only  These  results  do  not 
take  into  consideration  the  potential 
offsetting  effects  of  cost  passthrough  and 
longer  term  market  adjustment.  In 
addition.  EPA  consid(?rs  the  results  of 
this  analysis  for  some  operations, 
particularly  broiler  operations,  to  be 


overstated  since  this  simple  test  does 
not  take  into  consideration  lower 
production  costs  at  contract  grower 
operations  where  production  inputs  are 
often  provided  by  the  affiliated 
processor  firm  under  various 
contractual  agreements. 


EPA  solicits  comment  on  EPAs 
intention  to  supplement  available  farm 
level  financial  data  with  new  data 
received  at  the  enterprise  level,  and  to 
use  these  data  to  determine  economic 
impacts  to  regulated  CAFOs. 


Table  5-9.— Comparison  of  Input  Data  and  Results  Using  Entity  (Main)  and  Enterprise  (Sensitivity)  Data 


Sector 


Numtjer  of 
CAFOs 


Input  revenue  data 


EPA  s  analysis  result 


Beef 

Dairy    . 

Hog 

Broiler 

Layer 

Turkey 


Total 


Main  analysis  entity  level 
revenue/head 


Sensitivity  analysis  enter- 
pnse  level  revenue/head 


Main  analysis 
numtser  of 

CAFOs  finan- 
cial stress 


Sensitivity 
analysis  num- 
ber of  CAFOs 
financial  stress 


5,330 
7,140 
14,370 
14.140 
2.060 
2,100 


S502-S862     $340-5512  

S2  343-$2,620  S2.166-$2.650 

S84-S606  S47-S307  

SI  10-S1  40  SO  ia-SO.20  .... 

S2500  $1700  


sii.o-sao.o 


45,140 


n/a 


$6.0-$17.0 


90 

700 

1.420 

320 

0 

0 


660 

700 

3.020 

14,140 

0 

100 


n/a 


2,520 


18,610 


Source  Input  data  are  from  USDAs  1997  ARMS  data  denved  on  a  per-animal  basts  Data  used  for  sensitivity  analysis  are  denved  from  ttie 
data  in  tfie  mam  analysis  based  on  USDA-reported  livestock  portion  of  total  farm  revenue  only  and  disregards  revenue  from  ottier  fann-related 
sources   including  crops 

EPAs  analysis  compares  results  in  terms  of  the  numtjer  of  operations  that  might  experience  financial  stress  between  the  main  (entity)  and 
sensitivity  (enterprise)  analysis  (shown  for  the  proposed  technology  options  all  operations  with  more  than  300  AU), 


c.  Revision  of  Threshold  Values  on  a 
Debt-to-Asset  Test  (Some  Sectors  Onlv) 

For  the  proposal,  data  on  a 
representative  operation's  debt-to-asset 
ratio  were  obtamed  from  USDA.  These 
data  were  used  along  with  other 
financial  criteria  to  assess  an  operation's 
debt-to-asset  ratio  under  a  post- 
compliance  scenario  and  constitute  one 
of  the  tests  used  bv  EPA  to  assess 
financial  impacts  to  CAFOs.  For  the    • 
debt-to-asset  test,  EPA  assumed  a 
threshold  value  of  40  percent,  such  that 
if  an  operation's  debt-to-assets  measured 
more  than  40  percent  after  incurring  the 
compliance  costs,  then  EPA  might 
consider  this  operation  to  e.xperience 
financial  stress  associated  with  the 
proposed  regulations,  subject  to  other 
considerations.  The  basis  for  EPA's  40 
percent  test  was  USDAs  financial 
classification  of  US.  farms  that 
identifies  an  operation  with  negative  net 
farm  income  and  a  debt-asset  ratio  in 
excess  of  40  percent  as  "vulnerable.  "  An 
operation  with  positive  net  income  and 
a  debt-asset  ratio  of  less  than  40  percent 
is  considered  'favorable  "  EPA  adopted 
this  classification  scheme  as  part  of  its 
economic  achievability  criteria  in 
assessing  the  change  in  debt  relative  to 
asset  at  a  regulated  CAFO, 

Commenters  generally  approve  of 
using  a  debt-to-asset  ratio  in  the 
economic  analysis,  but  criticize  the 
baseline  assumptions,  how  the  post- 
compliance  ratio  was  computed,  and  the 
criteria  chosen  for  the  threshold. 
However,  some  commenters  claim  that 


USDAs  40  percent  threshold  value  used 
by  EPA  in  its  baseline  model  to  assess 
post-regulatory  debt-to-asset  ratios  does 
not  reflect  the  financial  reality  of  today's 
livestock  or  poultry  industry.  Many 
commenters  also  note  that  debt-to-asset 
ratios  from  USDAs  ARMS  data  set  do 
not  represent  the  current  state  of 
borrowing  in  many  of  these  sectors. 
Specifically,  they  assert  that  the  ARMS 
data  reflect  a  current  debt  position  that 
is  too  low,  given  that  most  operations 
face  higher  debt  levels;  also,  these  data 
reflect  an  assumed  equity  position  of 
more  than  60  percent  that  is  considered 
too  high  to  be  representative  of  the 
livestock  and  poultry  industrv'. 
Commenters  indicate  that  some 
operations  typically  are  highly 
leveraged,  especiallv  those  operations 
that  finance  a  large  portion  of  their 
livestock. 

Several  commenters  noted  that  EPAs 
use  of  average  debt-to-asset  ratios  using 
the  ARMS  data  fail  to  account  for  the 
wide  range  of  variability  among  farm 
operators,  based  on  a  variety  of  factors 
including  facility  size  and  the  age  of  the 
farm  operators.  One  commenter  cited 
survey  data  for  the  hog  sector  indicating 
that  although  average  debt-to-asset 
ratios  may  fall  within  a  range  roughly  at 
the  40  fiercent  threshold,  individual 
operations  may  operate  below  or  above 
40  percent  depending  on  size  of 
operation;  generally,  the  majority  of 
smaller  sized  operations  tended  to  have 
debt-to-asset  ratios  less  than  40  percent 
(roughly  60  percent  of  operations  in  that 


size  class)  whereas  larger  operations 
tended  to  have  debt-to-asset  ratios 
greater  than  40  percent  (roughly  50-60 
percent  of  operations  in  that  size  class). 
Another  commenter  noted  that 
operators  seeking  to  expand  their 
operations  to  better  compete  mav  face  a 
higher  debt  load. 

Some  commenters  support  the  use  of 
alternate  data  and  assumptions  that 
reflect  higher  debt-to-asset  ratios  in  the 
baseline  model,  approaching  70  percent. 
Some  indicate  that  a  baseline  of  more 
than  60  percent  is  not  unusual,  with 
some  operations  with  levels  of  70 
percent  to  80  percent.  These  comments 
are  generally  consistent  with  new 
financial  data  received  by  EPA  that 
indicates  that  baseline  debt-to-asset 
levels  at  some  representative  facilities  in 
this  industry  exceeds  40  percent  and 
tends  toward  50  percent  to  60  percent 
(see  Section  V.C.2  for  more 
information). 

Because  of  these  comments,  EPA  is 
considering  revising  its  debt-to-asset 
threshold  and  will  look  into  alternatives 
to  USDA's  40  percent  value  for  those 
sector  where  alternative  data  support 
this  approach  (i.e..  if  EPA  uses  alternate 
and/or  supplemental  data  based  on 
submissions  by  NCBA  for  cattle  feeding 
operations  and  FAPRI  for  hog  and  dairy- 
operations,  as  described  in  Section 
V.C.2),  Most  commenters  stated  that 
financial  stress  would  occur  at 
operations  facing  debt-to-assets  ratios  of 
roughly  60  percent  to  80  percent.  One 
commenter  suggested  that  a  ratio  of 
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more  than  60  percent  would  be 
indicative  of  stress  and  that  a  ratio  of 
more  than  70  percent  would  result  in 
bankruptcy.  The  basis  for  this 
recommendation  cites  farm  credit 
information  from  the  American  Bankers 
Association's  Farm  Financial  Standards 
Task  Force  suggesting  that  debt-to-asset 
levels  in  excess  of  60  percent  act  as  "red 
light"  indicators  to  lenders.  EPAs  own 
discussions  with  farm  lenders  also 
indicate  a  60  percent  debt  level  for 
"typical"  operations.  Most  lenders 
require  an  operation  to  retain  a  40 
percent  equity  base  in  the  op^ation. 
although  lower  bases  may  be  acceptable, 
particularly  where  the  majority  of  debt 
is  in  short-term  livestock  loans  or  at 
ver\-  large  operations.  Therefore,  the  70 
percent  debt-to-asset  ratios  (reflecting  a 
30  percent  equity  stake)  at  the  very  large 
operations  represented  in  the  NCBA 
sur\'ey  may  reflect  both  of  these  factors. 
Another  commenter  suggested  assessing 
impacts  based  on  the  probability  that  an 
operation  will  experience  two 
consecutive  years  of  negative  cash 
balances,  in  conjunction  with  a  debt-to- 
asset  ratio  of  greater  than  70  percent  in 
the  second  year  of  incurring  new  debt 
associated  with  the  regulations.  EPA 
requests  additional  information  that 
further  supports  these  and  similar 
suggestions  for  modif\'ing  the  threshold 
values  assumed  for  purposes  of 
conducting  a  debt-to-asset  test. 

Given  these  recommendations,  EPA  is 
considering  revising  the  existing 
assessment  criteria  threshold  on  a  debt- 
to-asset  test  from  a  40  percent  level 
assumed  in  the  proposal,  unless  EPA 
obtains  substantiated  data  to  the 
contrary  in  comments  to  today's  notice. 
At  this  time,  EPA  is  considering  a 
threshold  value  on  this  test  of  60 
percent  for  small  and  medium 
operations,  and  70  percent  to  80  percent 
for  large  operations — in  certain  sectors 
only.  This  revised  threshold  value  will 
be  applied  as  a  test  within  those  sectors 
where  available  data  supports  such  an 
approach.  At  this  time,  based  on 
available  data  that  EPA  has  obtained, 
these  revised  thresholds  will  likely  be 
applied  within  the  beef,  dairy,  and  hog 
sectors  only.  The  basis  for  this  revised 
threshold  value  in  these  sectors  is  new 
data  obtained  by  EPA  from  FAPRI  and 
NCBA  indicating  that  operations  in 
these  sectors  already  carry  much  higher 
debt  loads  than  average  data  reported  by 
USDA,  EPA  is  not  considering  revisions 
to  the  40  percent  threshold  value  for  the 
debt-to-asset  test  for  the  the  poultry- 
sectors  because  available  data  does  not 
support  such  an  approach  Although  a 
lender  sun-ey  conducted  by  EPA 
indicates  that  debt  levels  mav  also  be 


high  within  these  other  sectors,  EPA  did 
not  receive  data  or  information  contrary 
to  that  reported  by  USD.^  during  the 
comment  period  Which  applicable 
threshold  level  to  apply  fur  EPAs 
analysis  will  also  depend,  in  part,  on 
which  alternate  or  supplemental  data 
EPA  chooses  for  the  purposPi.  of  its 
analysis  (for  example,  if  EPA  were  to 
use  available  USDA  data  then  the  higher 
threshold  values  would  not  applv).  As 
part  of  this  notice.  EPA  also  requests 
additional  debt  and  asset  data  for  these 
sectors,  if  available. 

d.  Consideration  of  Debt  Feasibility 

For  proposal.  EPA  did  not  directly 
assess  a  representative  operation  s 
ability  to  service  new  debt.  Many 
commenters  criticize  EPA  for  not 
considering  impacts  in  a  way  that  takes 
into  account  all  of  the  cash  outlays  for 
an  operation,  including  principal 
payments  on  loans  to  purchase  the 
required  technology.  These  commenters 
feel  that  cash  outlays  in  the  first  vear 
associated  with  a  down  payment  might 
be  substantial  and  could  critically 
deplete  equity  and  make  second  vear 
cash  flow  requirements  difficult.  Todav 
EPA  presents  how  it  is  considering  to 
respond  to  this  comment  and  solicits 
comment  on  this  approach. 

Many  commenters  support  a  general 
assumption  of  40  percent  down 
payment  on  new  debt.  The  general  basis 
cited  for  this  recommendation  is  the 
presumption  that  capital  expenditures 
associated  with  compliance  are  viewed 
as  non-productive  investments  that  are 
usually  sized  to  a  particular  operation's 
needs,  therefore  they  not  fungible  or 
saleable  as  a  secondary  or  tertiary 
source  of  repayment  for  that  note  and 
may  even  have  negative  value  due  to 
costs  of  removal  and  disposal.  Given 
these  types  of  single-purpose  livestock 
facility  investments,  some  commenters 
claim  that  banks  would  be  reluctant  to 
lend  over  60  percent  to  65  percent  of  the 
total  costs.  Another  commenter  made 
the  general  claim  that  a  40  percent 
down  payment  assumption  is  consistent 
with  the  typical  lender  demand  that  the 
farm  have  40  percent  equity  in  the 
operation  after  the  loan  is  made.  Few 
commenters  provided  documentation 
from  lenders  to  support  a  general 
recommendation  of  a  40  percent  down 
payment  assumption. 

Following  the  close  of  the  comment 
period.  EPA  contacted  many  of  the 
commenters  that  made  this 
recommendation  to  solicit  additional 
information  on  the  neressar)- 
documentation  to  support  this 
assiimpfinn.  In  return.  EPA  received 
contact  information  of  farm  credit 
specialists  and  additional  information 


on  recommended  equit\'  requirements. 
Because  the  Agency  recognizes  the 
value  of  taking  debt  feasibilitv  into 
consideration.  EPA  has  initiated  its  own 
review  of  what  such  an  assumption 
would  entail,  based  on  information 
about  a  typical  down  payment.  As  part 
of  this  effort.  EP.^  also  conducted 
further  evaluation  of  how  lenders  assess 
the  ability  of  an  operation  to  service 
new  debt  to  determine  whether  such 
test  is  necessary  and.  if  so,  how  such  a 
test  would  be  incorporated  into  the 
Agency's  analysis.  This  section  provides 
a  summary-  of  EPA's  review.  More 
detailed  information  is  provided  in  the 
record. 

To  review  public  comments  received 
on  this  topic.  EPA  conducted  a  wider 
review  of  documentation  on  farm 
lending  practices  and  guidance 
manuals,  as  well  as  contacted  each  of 
the  farm  lender  contacts  submitted  to 
EPA  following  the  comment  period  and 
also  other  industry  credit  specialists. 

Initially  EPA  set  out  to  determine  a 
appropriate  level  of  down  payment  to 
assume  as  part  of  EPAs  analysis.  Based 
on  EP.^'s  preliminary  review  of 
available  farm  credit  information.  EPA 
believes  that  a  40  percent  down 
payment  is  not  supported  by  a  review  of 
agricultural  loan  requirements  from 
several  agencies.  Instead,  information 
collected  by  EPA  supports  a  down 
payment  assumption  of  20  percent  to  30 
percent.  This  information  is  available 
for  review  in  EPA's  record.  However,  as 
EP.^  was  reviewing  possible  down 
payment  assumptions  to  assume  as  part 
of  its  analysis,  it  further  became  clear 
that  the  necessary  financial  data  to  do 
such  an  analysis  are  limited.  Few 
enterprise  budgets  report  cash  resen'es. 
and  USDA  data  do  not  report  cash 
reserves  or  cash  balances  as  a  line  item 
As  part  of  its  data  submission,  new  data 
from  FAPRI  does  include  ending  cash 
reserves,  but  these  data  are  available  for 
a  limited  number  of  sectors.  Without 
this  information,  it  is  not  clear  whether 
EPA  could  evaluate  if  an  operation 
would  be  able  to  provide  the  necessary- 
cash  to  make  up  a  shortfall  in 
borrowing  In  other  words,  even  if  EPA 
were  to  determine  that  it  should 
consider  a  down  payment  requirement 
as  part  of  its  analysis,  it  might  not  be 
able  to  do  this  because  of  limitations  in 
the  available  financial  data.  EPA 
requests  additional  information  on  first 
year  net  cash  and/or  cash  reser\es 
specified  at  the  farm  level  for  these 
sectors  in  order  to  properly  apply  this 
recommended  debt  feasibility  test 
uniformly  across  each  of  the  sectors. 
EPA  also  solicits  comment  on  how  EPA 
would  conduct  such  an  analysis  given 
the  data  limitations  and  also  requests 
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new  information  backed  by  supporting 
documentation  as  part  of  today's  notice. 
Moreover.  EPA  solicits  comment  on 
whether  such  a  test  i^  even  necessary, 
for  reasons  outlined  as  follows. 

As  part  of  this  effort  to  obtain 
addition  farm  credit  information  to 
further  supplement  the  Agency's 
economic  models.  EPA  also  investigated 
how  lenders  assess  the  ability  of  an 
operation  to  service  new  debt.  In  this 
process.  EPA  determined  that  if  an 
operation  has  a  sufficient  equity  base,  a 
down  payment  might  be  a  misleading 
concept.  If  a  borrower  were  to  take  out 
a  fixed  term  loan  for  an  environmental 
improvement,  a  lender  would  be  likely 
to  finance  60  percent  of  the  amount 
needed,  similar  to  what  many 
commenters  pointed  out.  But  the 
borrower  has  other  choices  than  cash 
reserves  for  the  additional  funds 
needed.  According  to  one  lender,  most 
farmers  have  access  to  other  sources  of 
lending  limited  only  by  cash  flow  and 
equity  considerations.  For  these  types  of 
loans  lenders  are  primarily  concerned 
with  cash  flow  and  equity  base. 
Operations  may  typically  use  their  fixed 
assets  as  collateral  and  have  access  to 
borrowing  (much  like  a  homeowner 
might  have  to  a  home  improvement 
loan)  that  is  limited  generally  to  a  point 
at  which  their  equity  base  would  fall 
below  35  to  40  percent  for  a  typical 
operation.  This  translates  to  a  60  to  65 
percent  debt-to-asset  ratio  on  average. 
Two  specialists  contacted  by  EPA 
indicated  that  lenders  typically  demand 
that  the  farm  have  40  percent  equity  in 
the  operation  after  the  loan  is  made. 
According  to  one  of  EPA's  contacts, 
however,  borrowers  with  high  levels  of 
equity  could  borrow  up  to  100  percent 
of  the  necessary  funds  (and  presumably 
could  borrow  any  necessary  down 
payment  under  a  fixed  term  loan).  Thus 
as  long  as  their  equity  base  remains 
sufficient  (i.e..  they  do  not  exceed  their 
credit  line),  then  obtaining  additional 
funds  should  not  be  an  insurmountable 
problem  for  farms.  Stated  differently,  as 
long  as  an  operation  meets  the  threshold 
requirements  of  a  debt-to-asset  ratio,  the 
operation  should  be  able  to  obtain  the 
money  needed  to  meet  the  requirements 
of  the  CAFO  regulations  as  long  as  cash 
flow  remains  sufficient  to  cover  the 
payments.  This  would  mean  that 
additional  tests  to  account  for  a  down 
payment  requirement  as  part  of  EPAs 
economic  analysis  are  not  necessarv 
given  the  types  of  analyses  (debt-to-asset 
assessment  and  cash  flow  analysis) 
alreadv  in  place. 

For  its  analysis  supporting  the 
proposed  regulations.  EPA  assumed  that 
operations  where  the  debt-to-asset  ratio 
under  a  post-compliance  scenario 


exceeded  a  particular  threshold  might 
experience  financial  stress.  These 
operations  are  likely  those  that  would 
have  to  find  ways  to  finance  less  than 
the  full  amount  of  the  capital 
expenditure  (i.e.,  make  some  sort  of 
down  payment,  in  effect,  that  might 
entail  using  any  cash  reserves, 
liquidating  assets,  or  undertaking  other 
difficult  financial  maneuvers).  As  a 
practical  matter,  these  operations  would 
be  exceeding  what  might  be  estimated  to 
be  their  available  credit  line.  Assuming 
that  these  operations  are  automatically 
facing  financial  stress  is  simpler  than 
trying  to  determine  whether  they  could 
somehow  manage  a  40  percent  down 
payment.  Even  if  EPA  was  able  to 
determine  whether  such  marginal 
operations  could  manage  to  borrow  only 
a  portion  of  the  necessary  funds  and  pay 
for  the  rest  out  of  pocket,  the  data  to  do 
such  an  analysis  are  limited  (as 
previously  noted). 

Additionally,  at  proposal,  operations 
where  the  equity  base  is  sufficient  prior 
to  the  regulations,  but  where  the  cash 
flow  analysis  indicates  that  they  may 
not  be  able  to  cover  the  annualized  costs 
of  the  regulations  (which  include  both 
interest  and  principal  payments,  as  well 
as  operating  costs)  are  also  considered 
to  experience  financial  stress.  This  may 
be  considered  as  equivalent  to  assuming 
that  lenders  would  not  offer  them  a 
credit  line  sufficient  to  cover  this  level 
of  expenditure.  Lenders  would  also 
have  determined  that  cash  flow  would 
not  cover  this  level  of  debt  and 
consequently  would  have  provided  a 
more  limited  credit  line.  EPA  thus 
believes  that  the  analysis  performed  at 
proposal  that  takes  into  account  both 
the  equity  base  (in  the  form  of  the  debt- 
to-asset  ratio)  and  the  ability  of  cash 
flow  to  cover  annual  costs  functions  in 
the  same  way  and  reflects  many  of  the 
same  decisions  used  by  lenders  in 
granting  access  to  credit. 

For  reasons  presented  here,  EPA 
solicits  comment  on  the  assumption  that 
a  down  payment  assumption  is  not 
necessary  given  the  analysis  already  in 
place,  including  EPA's  joint  analysis  of 
debt-to-asset  ratios  and  also  cash  flow. 
If  an  operation  does  not  exceed  a  debt 
level  considered  problematic  and  if  the 
analysis  does  not  indicate  cash  flow 
difficulties,  EPA  would  assume  that  the 
operation  would  not  face  financial  stress 
as  a  result  of  the  proposed  requirements. 
Consequently,  the  inclusion  of  a  debt 
feasibility  test  that  assumes  a  certain 
percent  down  payment  in  addition  to 
this  analysis  would  not  be  needed.  EPA 
solicits  comment  on  this  assumption 
and  requests  that  any  new  information 
and  recommendations  as  part  of  today's 
notice. 


e.  Consideration  of  Tax  Savings 

For  the  proposal,  EPA  calculated 
compliance  costs  to  CAFOs  both  under 
pre-tax  and  post-tax  scenarios.  The  pre- 
tax costs  reflect  the  estimated  total 
social  cost  of  the  proposed  regulations, 
including  lost  tax  revenue  to 
governments.  Pre-tax  dollars  are  used 
when  comparing  estimated  costs  to 
monetized  benefits  that  are  estimated  to 
accrue  under  the  proposed  regulations. 
The  post-tax  costs  reflect  the  fact  that  a 
CAFO  would  be  able  to  depreciate  or 
expense  these  costs,  thus  generating  a 
tax  savings.  Post-tax  costs  thus  are  the 
actual  costs  the  CAFO  would  face.  For 
this  reason,  EPA  evaluated  financial 
impacts  to  CAFOs  taking  into  account 
the  tax  savings  to  facilities  (i.e., 
according  to  estimated  post-tax  costs) 
using  available  Federal  and  State  tax 
information  to  compute  the  expected  tax 
shield  for  a  representative  facility.  More 
detail  on  this  approach  is  provided  in 
Appendix  A  of  EPA's  Economic 
Analysis  that  supports  the  proposed 
rulemaking. 

Some  commenters  oppose  EPA's  use 
of  post-tax  costs  to  assess  financial 
impacts  on  the  grounds  that  it  is  not 
appropriate  to  factor  tax  savings  into  the 
cost  of  compliance  for  producers.  They 
recommend  that  EPA  base  its  financial 
tests  without  the  expected  tax  offset 
since  operations  whose  survival  is  in 
question  would  have  no  positive  income 
against  which  to  offset  these  "tax 
benefits"  but  would  be  forced  to  bear 
the  full  "pre-tax"  costs  of 
implementation.  Related  comments 
recommend  that  EPA  evaluate  costs  as 
a  share  of  gross  income  ("sales  test") 
using  pre-tax  and  not  post-tax  costs.  In 
addition,  overall  commenters  have 
expressed  a  preference  that  EPA 
evaluate  compliance  cost  impacts  using 
various  income  and  profitability 
measures  based  on  effects  prior  to 
consideration  of  tax  offsets  (such  as  net 
income  before  taxes). 

Previous  regulatory  impact  analyses 
conducted  by  EPA  have  evaluated 
compliance  costs  impacts  on  a  post-tax 
basis  using  a  standard  cash  flow  model, 
incorporating  an  annualization 
approach  that  accounts  for  tax  savings 
as  well  as  depreciation  at  a  business 
since  these  are  more  reflective  of  the 
costs  that  are  actually  incurred  by  that 
business.  Given  this  longstanding 
practice  that  follows  standard  business 
and  accounting  practices,  at  this  time 
EPA  is  not  considering  revising  its 
approach  to  assess  business  impacts  as 
part  of  the  Agency's  cash  flow  analysis. 

However,  EPA  is  considering 
evaluating  financial  impacts  for  some 
financial  criteria  using  both  post-tax  and 
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pre-tax  costs  and  will  consider  whether 
to  jointly  include  these  analyses  as  part 
of  its  overall  impact  assessment.  For 
example,  for  proposal.  EPA  evaluates 
the  ratio  of  costs  to  sales  using  post-tax 
cost  estimates.  If  EPA  retains  the  sales 
test  as  a  measure  of  the  impact  of 
compliance,  it  will  consider  whether  to 
instead  evaluate  pre-tax  costs  of 
compliance  as  part  of  its  sales  test.  If 
EPA  decides  to  evaluate  compliance 
costs  as  a  share  of  net  farm  income,  it 
will  consider  the  use  of  pre-tax  costs  for 
this  test  as  well.  EPA  solicits  comment 
on  this  approach. 

f.  Consideration  of  Various  Cost  Offsets 

For  the  proposal.  EPA  did  not 
consider  the  range  of  potential  cost 
offsets  available  to  most  farms.  One 
source  of  cost  offset  is  manure  sales, 
particularly  of  relatively  higher  value 
dry  poultry  litter.  For  example,  EPA  has 
estimated  that  sales  of  dr>'  poultry-  litter 
could  offset  the  costs  of  meeting  the 
regulatory'  requirements  on  the  order  of 
more  than  50  percent:  however.  EPA  did 
not  formally  consider  this  analysis  for 
the  proposal.  Another  source  of 
potential  cost  offset  is  cost  share  and 
technical  assistance  available  to  farmers 
for  on-farm  improvements  from  various 
State  and  Federal  programs,  such  as  the 
Environmental  Quality  Incentives 
Program  (EQIP)  administered  by  USDA. 
For  example,  cost  sharing  for  eligible 
producers  under  EQIP  may  cover  up  to 
75  percent  of  the  costs  of  certain 
conservation  practices,  such  as  grassed 
waterways,  filter  strips,  manure 
management  facilities,  capping 
abandoned  wells,  and  other  practices 
important  to  improving  and  maintaining 
the  health  of  natural  resources  in  the 
area.  Technical  assistance  is  also 
available  for  formulating  conservation 
plans.  EPA  also  did  not  formally 
consider  these  offsets  as  part  of  its 
analysis  for  the  proposal. 

Comments  by  some  State 
representatives  have  suggested  that  EPA 
should  account  for  the  availability  of 
cost  share  and  technical  assistance  in 
the  Agency's  cost  and  economic 
analysis,  including,  for  example,  how 
producers  might  use  these  program 
dollars  to  help  secure  loans  for  capital 
investment  associated  with  regulatory 
compliance.  To  address  these 
comments,  EPA  may  consider  ways  to 
evaluate  the  potential  cost  savings  to  an 
operation  in  terms  of  available  cost- 
share  and  technical  assistance.  Such  an 
approach  is  consistent  with  various 
academic  studies  of  economic  impact 
analyses  that  have  been  conducted  in 
the  past,  which  often  take  into  accoimt 
government  assistance  to  a  facility  as 
part  of  an  overall  assessment.  A  review 


of  the  available  literature  demonstrating 
the  use  of  such  assumptions  is  provided 
in  the  record.  To  conduct  this  analysis. 
EPA  may  estimate  these  cost  offsets 
using  an  approach  similar  to  that 
previously  conducted  for  other  EPA 
regulations  affecting  agricultural 
producers.  For  example,  available  cost 
share  program  funding  was  considered 
as  part  of  previous  analyses  of 
management  control  measures  for 
CAFOs  under  the  Coastal  Zone 
Management  Act.  and  was  estimated  at 
an  average  rate  of  $3,500  per  facility 
EPA  anticipates  that  these  estimates  will 
reflect  cost  share  assistance  for  new 
capital  investments  for  each 
representative  CAFO  model,  annualized 
over  the  time  period  of  the  analysis  (and 
subject  to  certain  program  restrictions 
including  program  eligibility 
requirements  and  other  restrictions  such 
as  the  types  of  investments  covered,  as 
well  as  overall  program  funding 
limitations  and  availability  of  program 
staff  to  provide  assistance.) 

In  addition,  EPA  may  also  consider 
ways  to  evaluate  the  potential  income 
generated  and/or  cost  savings  to  an 
operation  from  the  sale  or  use  of  manure 
by  the  CAFO  as  a  fertilizer  substitute. 
This  analysis  may  be  based  on  the 
volume  of  manure  nutrients  estimated 
for  each  representative  CAFO  model 
adjusted  by  the  average  reported  value 
for  these  nutrients  (according  to.  for 
example,  market  prices  for  nitrogen, 
phosphates,  and  potassium)  The  use  of 
such  an  approach  is  also  consistent  with 
much  of  the  academic  research 
conducted  by  the  land  grant 
universities,  as  sununarized  in  literature 
review  conducted  by  EPA  of  previous 
economic  impact  analyses  to  derive  an 
average  annual  offset. 

EPA  solicits  comment  on  these 
approaches  to  consider  various  cost 
offsets  to  incurred  compliance  costs,  as 
described  in  this  notice.  Also,  as  part  of 
today's  notice  EPA  requests  information 
from  States  and  others  on  various 
conservation  and  assistance  programs, 
particularly  in  terms  of  the  amount  of 
program  dollars  available  to  livestock 
and  poultry  producers  through  their 
State  level  cost-share  and  technical 
assistance  programs. 

2.  Alternate  Data  for  Determining 
Baseline  Financial  Conditions  at  CAFOs 

For  the  proposal,  EPA  did  not 
conduct  a  survey  of  all  CAFOs  to  obtain 
financial  budgets  for  use  in  its  analysis 
Instead,  EPA  relied  on  financial  data 
from  USDA's  1997  ARMS  data  to 
evaluate  financial  impacts  at  regulated 
CAFOs.  Data  for  representative  farms 
were  obtained  by  USDA  through  special 
tabulations  of  the  1997  ARMS  data. 


conducted  by  USDA's  Economic 
Research  Service  (ERS)  These  data 
differentiate  financial  conditions  among 
operations  by  commodity  sector,  facility 
size  (number  of  animals  on  site),  and 
major  farm  producing  region.  Data  that 
EPA  received  from  USDA  were 
expressed  for  an  operation  s  entire 
business  and  included  revenue  from  an 
operation's  livestock  business  as  well  as 
other  enterprises  at  the  facility,  eg., 
including  crops,  government  payments 
and  other  farm-related  revenue  (but 
excluding  off-farm  revenue)  Many 
commenters  question  the 
appropriateness  of  these  ARMS  data  to 
evaluate  financial  impacts  to  CAFOs 
particularly  for  certain  sectors.  Most 
notably.  USDA  contends  that  its  ARMS 
data  are  not  suitable  for  evaluating 
impacts  to  cattle  feeding  and  hog 
sectors.  Other  related  issues  about  the 
ARMS  financial  input  data  include 
concerns  about  the  fact  that  these  data 
are  specified  at  the  farm  level  and  are 
for  a  single  year  only  (1997). 

Today  EPA  presents  additional  data 
collected  by  EPA  and  also  data  received 
for  the  cattle  feeding  and  hog  sectors 
from  USDA.  National  Cattlemen's  Beef 
Association  (NCBA),  FAPRI,  and  other 
sources  (Sections  V.C.2(a)  through  (cj). 
Following  a  description  of  the  alternate 
and  supplemental  financial  data 
received  or  obtained  by  EPA  is  further 
discussion  of  sources  of  alternate  data 
for  other  sectors  that  EPA  will  consider 
for  use  in  its  analysis  to  address 
concerns  about  the  use  of  a  single  year 
of  data  (Section  V.C.2(d))  and  also  how 
to  forecast  out  data  in  EPAs  financial 
models  over  the  10-year  analysis  period 
((Section  V.C.2(e)). 

a.  Alternative  Financial  Data  for  Cattle 
Feeding  Operations 

During  the  development  of  the 
proposed  rulemaking,  EPA  received 
alternative  enterprise  level  data  for  the 
cattle  feeding  sector  from  National 
Cattlemen's  Beef  Association  (NCBA), 
These  data  provided  aggregated 
summary-  information  on  financial 
conditions  at  cattle  feeding  operations 
based  on  responses  to  a  sur\'ey 
questionnaire  of  its  membership  After  a 
review  of  these  data,  however.  EPA 
decided — for  reasons  discussed  below — 
not  to  base  its  economic  analysis  using 
NCSA's  data  for  the  proposal  Instead, 
given  the  lack  of  other  statistically 
validated  survey  data  for  this  sector. 
EPA  used  USDA's  1997  ARMS  data  for 
beef  operations  despite  recognition  of 
the  limitations  of  these  data  for 
assessing  cattle  feeding  operations  Both 
prior  to  EPA's  proposal  and  during  the 
comment  period,  NCBA  expressed 
concern  that  the  ARMS  data  are  more 
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reflective  of  cow-calf  operations  and 
represent  few  feedlots  and,  therefore, 
might  not  be  representative  of 
operations  in  this  sector  In  addition, 
USDA  has  indicated  to  EPA  that  the 
available  ARMS  data  are  more  reflective 
of  cow-calf  operations  and  might  not 
suitable  for  evaluating  impacts  to  cattle 
feeding  operations.  Iowa  State 
University  also  notes  the 
inappropriateness  of  ARMS  financial 
data  to  represent  beef  feedlots. 

EPA  decided  not  to  use  NCBAs 
survey  data  for  the  proposal  because  of 
questions  about  these  data,  including 
statistical  representativeness  given  a 
low  survey  response  rate,  lack  of 
information  on  the  statistical 
methodology  used  to  compute  averages, 
inconsistencies  with  other  reported  data 
by  USDA,  and  other  factors.  EPA's 
assessment  of  the  NCBA  survey  data  is 
contained  in  EPA's  record  for  the 
proposed  rulemaking.  Also,  EPA 
determined  that  the  NCBA  survey  data, 
if  used,  might  lead  to  difficulties  in 
estimating  impacts  given  questions 
about  NCBAs  reported  high  debt-to- 
asset  ratios  in  the  baseline  data  that 
appeared  inconsistent  with  other  data, 
including  that  from  USDA.  Use  of  these 
data  would  have  resulted  in  most  cattle 
feedlots  being  assumed  as  "baseline 
closures  "  based  on  the  criteria 
developed  for  EPA's  analysis;  these 
operations  would  be  excluded  from 
analysis  since  they  would  be  assumed  to 
close  in  the  pre-regulator\'  baseline. 

As  part  of  EPA's  public  comment 
period,  NCBA  has  submitted  additional 
financial  data  and  information  for  cattle 
feeding  operations  This  new  data 
submission  addresses  many  of  EPAs 
initial  concerns  about  NCSA's 
previously  submitted  survey  data  bv 
providing  additional  information  about 
how  these  data  were  collected  and  by 
including  additional  diagnostic 
information  that  allows  EPA  to  more 
fully  evaluate  these  survey  data  And, 
based  on  information  provided  by 
NCBA  and  other  commenters.  EPA  has 
received  additional  information 
indicating  that  the  Agency's  initial 
concerns  about  NCBAs  reported  debt- 
to-asset  ratios  are  largely  unfounded 
(also  see  discussion  in  Section  V.C.l(c)). 


Today  EPA  presents  summary 
information  on  alternative  financial  data 
for  cattle  feeding  operations  provided  by 
NCBA  as  well  as  FAPRl  and  Iowa  State 
University.  NCBA  provided  data 
developed  on  the  basis  of  a  survey  of 
their  members.  FAPRI  provided 
enterprise  budgets  developed  by  a  panel 
of  industry  experts.  Iowa  State 
University  provided  information  on  beef 
feedlots  in  Iowa  that  might  be 
representative  of  a  "typical  "  (roughly 
300-500  head)  enterprise  in  Iowa.  The 
data  provided  by  these  commenters  are 
summarized  briefly  below  and  assessed 
for  their  usefulness  to  EPA's  analysis. 

NCBA  provided  the  results  of  a  survey 
of  their  members.  A  total  of  66  surveys 
with  1997  financial  data.  72  surveys 
with  1998  data,  and  73  surveys  with 
1999  data  were  returned  by 
respondents,  of  which  54,  60,  and  58, 
respectively,  were  used  by  NCBA  to 
characterize  the  finances  of  the  beef 
feedlots  these  surveys  represent.  These 
data  are  enterprise  level  but  include 
information  on  both  company  owned 
cattle  and  cattle  not  owned  by  the 
feedlot  but  that  are  fed  on-site  (e.g., 
custom  operations).  If  EPA  were  to  use 
these  data,  EPA  would  consider  these 
representative  of  both  the  enterprise  and 
farm  since  these  data  are  more  inclusive 
of  a  range  of  revenue  sources.  NCBA 
organized  the  survey  data  to  present 
average  line  items  associated  with  three 
feedlot  size  groups  (0-10.000  head, 
10,001-30,000  head  and  30,000-t-  head). 
Regional  breakouts  were  not  provided. 
NCBA  presented  gross  receipts,  total 
operating  costs,  interest  payments  and 
receipts,  net  cash  income,  depreciation, 
pretax  net  income,  current  assets,  total 
assets,  current  liabilities,  total  liabilities, 
and  total  equity  NCBA  also  provided  a 
variety  of  ratios,  including  debt-to- 
assets.  These  key  parameters  represent 
an  average  over  a  3-year  period  from 
1997  to  1999 

FAPRI  provided  data  that  might  also 
be  used  to  characterize  beef  feedlots.  For 
its  study,  FAPRI  convened  a  panel  of 
experts  "to  provide  a  snapshot  of  each 
enterprise  at  a  given  point  in  time." 
These  experts  developed  information  on 
the  financial  characteristics  of  each 
model  farm  at  the  enterprise  level  for 


2000.  Data  submitted  are  in  the  form  of 
full  financial  statements  and  include 
other  information  such  as  begirming 
cash  reserves,  productivity  measures, 
and  feed  efficiency.  The  statements 
represent  three  sizes  and  two  regions:  A 
500-head  Midwest  operation,  a  5,000- 
head  Midwest  operation,  and  a  30,000- 
head  Southern  Plains  operation. 
Although  data  are  single  year,  other 
information  provided  by  FAPRI  allow 
for  a  more  extensive  analysis  of 
expected  changes  over  a  10-year  period 
(2001-2011)  based  on  FAPRJ's 
projections  that  take  into  account 
various  pricing  cycles.  FAPRI  did  not 
provide  corresponding  revenue  and  cost 
data  at  the  farm  level  which  would 
allow  EPA  to  appropriately  conduct  its 
discounted  cash  flow  analysis  at  the 
farm  level  (see  Section  V.C.l(b)). 

Iowa  State  University  also  provided 
data  on  average  feedlot  operations  based 
on  actual  financial  data  for  feedlots  in 
Iowa.  Financial  data  collected  by  the 
university  were  averaged  for  1991-2000 
and  broken  out  by  type  of  animal  (calf 
feeder  versus  yearling  feeder). 

Table  5-10  shows  a  summary 
overview  of  these  alternate  data.  EPA  is 
considering  using  these  data  to 
characterize  financial  conditions  at  beef 
feedlots  and  EPA  solicits  comment  on 
the  use  of  these  alternate  financial  data. 
EPA  is  considering  using  these  data  in 
a  way  that  would  best  match  up  EPA's 
estimated  representative  cost  models 
that  are  being  developed  for  the  final 
rulemaking  (i.e.,  based  on  region  and 
facility  size  characteristics).  More 
detailed  information  on  these  data  are 
provided  in  the  record,  along  with  a 
more  thorough  assessment  and 
comparison  of  these  data  against  other 
available  data  is  provided  in  the  record. 
This  summary  also  describes  publicly 
available  enterprise  budget  data  for  this 
sector  that  EPA  has  collected  since 
proposal  iroTR  various  land  grant 
universities.  For  additional  information 
on  how  the  results  of  EPA's  analysis 
may  change  as  a  result  of  the  use  of 
these  alternate  enterprise  level  data,  as 
compared  to  the  farm  level  data  used  by 
EPA  for  the  proposal,  see  the  discussion 
provided  in  Section  V.C.l(b)  of  this 
notice. 


Table  5-10.— Summary  of  Alternate  Financial  Data  for  Beef  Feedlots 


State/region  date 

Sector/assumptions 

Revenue 

]-  --      1 

Fixed/over- 
Operating        head  costs 
costs          (inci  depre- 
ciation) 

r  - 

Net  oper- 
ating in- 
come 

Net  returns 

D-A  ratios 
(In  percent) 

NCBA  1997-99'  

0-10,000  head 

$749 
853 

1,301 
875 

$721 
818 

1.267 
844 

$?<} 

C4C 

($14) 
14 
10 
(3) 

65 
08 
68 
66 

NCBA  1997-99'  

10  001-30  000  head 

i'3                                  r^ 

NCBA  1997-99'  ." 

FAPRI  2000  

30,000+  bead           

10 
33 

CO 

21 
30 

beef  500  head  (Midwest)  .. 
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Table  5-10.— Summary  of  Alternate  Financial  Data  for  Beef  Feedlots — Continued 


State/regton  date 


Sector/assumptKjns 


Revenue 


Operating 
costs 


Fixed/over- 
head costs 
(tnci  depre- 
aatHXi) 


Net  oper- 
ating in- 
come 


Net  returns 


D-A  ratios 
(In  percent) 


FAPRI  2000 
FAPRI  2000 

ISU  1991-00 
ISU  1991-00 


beei  5.000  head  (Midwest) 
beef  30.000  head  (South- 
ern Plains). 

Calves 

Yearlings 


875 
875 

787 

856 


850 
851 

783 
844 


36 
35 

NA 
NA 


25 
24 

NA 

NA 


(12) 
(11) 

5 

12 


72 

73 

2  39 
'39 


Sources  vary  For  more  information  on  ttie  source  of  these  data  see  EPA  s  record 

'  Net  operating  costs  are  actually  net  cash,  fixed  costs  include  only  depreciation  All  values  are  calculated  on  a  per  average  occupancy  twsts 
not  on  a  per-marketed  head  tasis 
2  Average  1997-1999  over  all  farms. 


b.  Alternative  Financial  Data  for  Hog 
Operations 

For  the  proposal,  EPA  used  available 
USDA  ARMS  data  for  hog  operations  to 
assess  financial  impacts  to  this  sector. 
The  principal  concern  among 
commenters  centered  around  the  fact 
that  the  data  used  represented  a  single 
year  only  (1997).  a  year  that  happened 
to  be  relatively  favorable  to  poii 
producers.  In  addition,  as  recognized  by 
EPA  in  the  proposal,  the  available  1997 
ARMS  data  used  by  EPA  do  not  reflect 
differences  in  financial  conditions 
associated  with  differing  production 
and  facility  types  in  the  hog  sector. 
Specifically,  the  data  are  for  an  average 
farm  and  do  not  distinguish  between 
hog  farrow-finish  and  hog  grow-finish 
operations,  as  well  as  independent 
owner-operator  and  contract  growers. 
Given  potential  differences  in  financial 
conditions  across  these  types  of  hog 
operations  and  the  fact  that  the 
prevalence  of  type  varies  by  factors  such 
as  production  region  and  facility  size, 
EPA  acknowledged  that  use  of  these 
average  data  might  be  problematic  in 
terms  of  representing  specific  types  of 
operations  within  this  sector  However. 
EPA  did  not  have  other  readily  available 
financial  data  from  which  to  base  its 
analysis. 

Today  EPA  presents  summary 
information  on  alternative  data 
provided  USDA  and  FAPRI.  EPA  is 
considering  use  of  these  data  to 
supplement  available  data  from  the 
1997  ARMS  database  used  by  EPA  for 
the  proposal.  The  USDA  data  are  from 
a  special  ARMS  survey  conducted  by 
USDA  in  1998  of  the  hog  sector.  FAPRI 
provided  enterprise  budgets  developed 
by  a  panel  of  industry  experts  EPA  is 
considering  using  these  data  to 
characterize  financial  conditions  at  hog 
operations  and  solicits  comment  on  the 
use  of  these  alternate  financial  data. 
More  detailed  information  on  these  data 
arp  prnviderl  in  the  record,  along  with 
a  more  thorough  assessment  and 
comparison  of  these  data  against  other 


available  data  is  provided  in  the  record 
This  summary  also  describes  publicly 
available  enterprise  budget  data  for  this 
sector  that  EPA  has  collected  since 
proposal  from  various  land  grant 
universities 

The  alternative  hog  data  provided  by 
USDA  are  based  on  hog  cost  and  return 
estimates  for  1998  from  information 
collected  as  part  of  a  special  version  of 
USDA's  aimual  ARMS  data.  The  survey 
obtained  more  than  1 .600  responses 
from  21  States  The  survey  target 
population  was  farms  with  25  or  more 
hogs  on  the  operation  at  any  time  during 
1998  in  order  to  screen  out  farms  with 
only  a  few  hogs  for  on-farm 
consumption  or  club  project.  Each 
surveyed  farm  represents  a  number  of 
similar  farms  in  the  population  as 
indicated  by  its  expansion  factor.  The 
expansion  factor,  or  survey  weight,  was 
determined  from  the  selection 
probability  of  each  farm  and  thereby 
expands  the  sample  to  represent  the 
target  population.  The  hog  sample 
expands  to  represent  about  95  percent  of 
the  US.  hog  inventory  in  1998 

These  data  have  been  aggregated  by 
USDA  on  an  enterprise  basis  and  are 
broken  out  the  four  main  production 
groups:  Farrow-finish  and  grow-finish 
operations,  and  independent  owner- 
operator  and  contract  grower  operations 
The  main  advantage  of  these  data  is  that 
they  are  broken  out  by  production  t\'pe 
and  reflect  varying  financial  conditions 
for  different  types  of  operations, 
particularly  among  contract  grower 
versus  independent  owner-operators 
where  operating  conditions  can  be  very 
different.  However,  in  order  for  EPA  to 
properly  utilize  these  data,  the  Agency 
needs  information  on  the  number  of 
operations  nationwide  and/ or  regionally 
within  each  of  these  four  production 
groups.  Specifically,  EPA  does  not  have 
information  needed  in  order  to  estimate 
the  number  of  contract  grower 
operations  in  the  hog  sector.  As  part  of 
this  notice,  EPA  requests  additional  data 
and  information  on  the  number  of 


operations  within  each  of  these  four 
production  hog  groups  for  use  in  EPA's 
final  analysis  of  this  sector 

These  alternative  hog  data  from  USDA 
represent  financial  conditions  for  all 
operations  nationwide  and  do  not 
differentiate  by  the  production  region 
The  data  are,  however,  differentiated  by 
two  major  size  groups,  including 
operations  with  more  than  1 .000  AU 
and  operations  with  between  300  and 
1,000  AU  Among  the  key  parameters 
provided  in  USDA's  aggregation  include 
gross  receipts,  total  operating  costs,  net 
cash  income,  depreciation,  pretax  net 
farm  income  (the  latter  are  measured  as 
USDA's  definitions  of  net  farm  income, 
which  includes  depreciation  and 
nonmoney  expenses  and.  for  these  data, 
exclude  off-farm  income)  Data  provided 
to  EPA  do  not  include  full  income 
statement  and  balance  sheets  for 
representative  facilities,  which  would 
allow  EPA  to  evaluate  other  financial 
variables  The  data  also  include  and 
total  assets  and  liabilities  specified  at 
the  farm  level  only,  and  not  the 
enterprise  level  These  alternative 
USDA  data  do  not  include  information 
on  beginning  cash  reserves  The  data 
represent  financial  conditions  for  a 
single  year  (1998)  only  .Ml  data  are 
expressed  on  a  per  animal  (inventory) 
basis. 

This  initial  submission  by  USDA  does 
not  include  corresponding  data  at  the 
farm  level.  At  this  time,  USDA  is 
considering  whether  it  is  possible  to 
provide  these  data  on  a  farm  level  basis 
in  order  for  EPA  to  conduct  its 
discounted  cash  flow  analysis  (which  is 
more  appropriately  evaluated  at  the 
farm  level,  as  discussed  in  Section 
V.C.l{d))  If  alternative  data  are  not 
provided  at  the  farm  level,  EPA  will 
continue  to  use  available  1997  ARMS 
farm  level  data  used  by  EPA  for  the 
proposal.  An  alternative  approach 
would  be  to  use  available  published 
ARMS  farm  level  data  for  farrow-finish 
and  grow-finish  operations  that  are 
expressed  on  a  per  animal 
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(hundredweight  gain)  basis,  adjusted  by 
EPA  onto  a  per  animal  {inventory)  basis. 
USDA  published  farm  level  data  is 
available  at  http://vvww.ers.usda.gov/ 
data/arms/ Results99/drctah  htm 

FAPRI  also  provided  data  that  might 
be  used  to  characterize  hog  operations. 
FAPRI  provided  enterprise  budgets  that 
reflect  farrow-finish  operations  in  the 
Midwest  and  Mid-Atlantic  regions.  No 
considerations  have  been  made  for 
differences  between  contractor  and 
independent  operations  For  its  study. 
FAPRI  convened  a  panel  of  experts  "to 
provide  a  snapshot  of  each  enterprise  at 
a  given  point  in  time."  These  data 
reflect  information  on  the  financial 
characteristics  of  each  model  farm  at  the 
enterprise  level  for  2000.  Although  data 
are  single  year,  other  information 
provided  by  FAPRI  allow  for  a  more 
extensive  analysis  of  expected  changes 


over  a  10-year  period  (2001-2011)  based 
on  FAPRI's  projections  that  takes  into 
account  various  pricing  cycles.  Data 
submitted  are  in  the  form  of  full 
financial  statements  and  include  other 
information  such  as  beginning  cash 
reserves,  productivity  measures,  and 
feed  efficiency.  FAPRI  did  not  provide 
corresponding  revenue  and  cost  data  at 
the  farm  level  which  would  allow  EPA 
to  appmpriately  conduct  its  discounted 
cash  flow  analysis  at  the  farm  level  (see 
Section  V.C.l(b)). 

Table  5-11  shows  a  summary 
overview  of  these  alternate  data.  EPA  is 
considering  using  these  data  to 
characterize  financial  conditions  at  hog 
operations  and  EPA  solicits  comment  on 
the  use  of  these  alternate  financial  data. 
EPA  is  considering  using  these  data  in 
a  way  that  would  best  match  up  EPA's 
estimated  representative  cost  models 


that  are  being  developed  for  the  final 
rulemaking  (i.e..  based  on  region  and 
facility  size  characteristics).  More 
detailed  information  on  these  data  are 
provided  in  the  record,  along  with  a 
more  thorough  assessment  and 
comparison  of  these  data  against  other 
available  data  is  provided  in  the  record. 
This  summan,'  also  describes  publicly 
available  enterprise  budget  data  for  this 
sector  that  EPA  has  collected  since 
proposal  from  various  land  grant 
universities.  For  additional  information 
on  how  the  results  of  EPA's  analysis 
may  change  as  a  result  of  the  use  of 
these  alternate  enterprise  level  data,  as 
compared  to  the  farm  level  data  used  bv 
EPA  for  the  proposal,  see  the  discussion 
provided  in  Section  V'.C.lfb)  of  this 
notice. 


Table  5-11.— Summary  of  Alternate  Financial  Data  for  Hog  Operations 


Slate/region  dale 


Sector/assumptions 


FAPRI  2000  I  Hogs  2.400  sows  (Mid- 
west) 
FAPRI  2000 


FAPRI  2000 


Hogs  2,400  sows  (Mid-At- 

lantic) 
Hogs  150  sows  (Midwest) 


FAPRI  2000  Hogs  500  sew  (Midwest) 

FAPRI  2000  Hogs  500  sow  (Mid-Atlan- 

tic) 

FAPRI  2000  Hogs  (Pacific)  

USDA  1998  I  Hog  contract  GF  30O- 

1 ,000  head 
USDA  1998  I  Hog  contract  GF  1  000 

tiead 
USDA  1998  Hog  indep   FF  300-1  000 

head 

USDA  1998  '  Hog  indep   FF  1  000  head 

USDA  1998  Hog  indep   GF  300-1  000 

head 
USDA  1998  Hog  indep   GF  1  000  head 


Operating 
costs 


Fixed/over- 
head costs 
(incl  depre- 
ciation) 


Net  oper- 
ating in- 
come 


Net  returns       D-A  ratios 


$37 

$6 

$9 

$3 

37 

6 

8 

2 

• 

39 
37 
37 

5 

7 
6 

7 
9 
8 

3 

4 
460 

38 
88 

5 
32 

8 
5 

2 
(27) 

87 

17 

8 

(19) 

67 

61 

4 

(57) 

61 
86 

38 
39 

19 
(6) 

(19) 
(45) 

95 

27 

5 

(21) 

66 

67 

56 
60 


56 
25 

36 

20 

24 
23 

42 


Sources  vary  For  more  information  on  the  source  of  these  data  see  EPA  s  record. 


c.  Alternative  Financial  Data  for  Dairy 
and  Broiler  Operations 

For  some  other  sectors  where 
enterprise  data  are  not  available  or  have 
not  been  submitted — including  the 
dairv',  heifer  and  poultry  sectors — EPA 
is  considering  use  of  available 
enterprise  budget  data  for  these  sectors 
to  supplement  available  data  from  the 
1997  ARMS  database  used  in  the 
proposal  Today  EPA  solicits  comment 
on  these  data  and  requests  information 
on  anv  additional  sources  of  similar  or 
alternate  data  for  the  key  livestock 
sectors.  At  this  time.  EPA  has  not 
received  or  obtained  any  enterprise 
level  data  for  the  turkey  and  egg  laying 
sectors.  As  part  of  this  notice,  EPA  is 
requesting  any  available  data  for  these 


two  sectors.  As  part  of  this  notice,  EPA 
requests  similar  enterprise  budget 
information  for  the  turkey  and  egg 
laying  sectors. 

Since  the  publication  of  the  proposed 
CAFO  regulations,  EPA  has  collected 
published  "enterprise  budget"  data  from 
various  land  grant  university  sources  in 
order  to  further  evaluate  the  availability 
of  usable  enterprise  level  data  and 
information.  Enterprise  budgets  show- 
some  "typical"  operations  able  to  cover 
their  variable  expenses,  and  in  many 
cases  to  cover  fixed  expenses  and 
provide  the  operator  with  some  return. 
However,  many  budgets  indicate  that — 
as  a  stand-alone  operation — the 
enterprise  would  not  generate  positive 
operating  earnings  (that  is,  thfe  operator 


is  unable  to  cover  operating  expenses). 
This  may  be  explained  by  savings  due 
to  shared  production  costs  among 
multiple  enterprises  at  a  farm  or  due  to 
integrated  production  practices  (such  as 
the  use  of  one  enterprise,  e.g.,  grain 
crops,  as  an  input  to  another,  e.g., 
livestock  operation),  as  well  as  support 
through  government  subsidies. 
As  part  of  this  effort,  EPA  has 
compiled  enterprise  budgets  for  beef 
feedlots  (14  budgets),  farrow-finish  hog 
operations  (10  budgets),  grow-finish  hog 
operations  (5  budgets),  dairy  operations 
(7  budgets),  heifer  operations  (4 
budgets),  and  broiler  operations  (3 
budgets).  The  range  of  sources  included 
University  of  Idaho,  Ohio  State 
University,  Oklahoma  State  University, 
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Kansas  State  University.  North  Carolina 
State  University.  Ohio  State  University. 
Clemson  University,  and  University  of 
Arkansas.  The  enterprise  budgets  span  a 
wide  range  of  assumptions,  including 
size  and  type  of  operation,  the  type.  age. 
or  sex  of  animal  raised,  and  also  feed 
and  operating  efficiency.  The  budgets 
varied  greatly  with  respect  to  line  items, 
which  items  were  considered  variable  or 
fixed,  whether  depreciation  and  interest 
were  reported  separately,  or  whether  a 
capital  recovery  item  or  building  and 
equipment  charge  was  reported  The 
year  for  which  data  in  these  budgets 
represents  varies,  tending  to  be  within 
the  period  from  1997  to  2000.  with  some 
exceptions.  More  detailed  information 
on  these  enterprise  budgets  are  provided 
in  the  record,  along  with  a  more 
thorough  assessment  and  comparison  of 
these  data  against  other  available  data  is 
provided  in  the  record. 

For  the  dairy  sector,  among  the 
sources  of  alternative  financial  data  that 
EPA  is  considering  to  supplement 
available  data  used  for  the  proposal  is 
available  enterprise  budget  data  for 
dairy  and  heifer  operations  compiled  by 
EPA.  A  second  source  of  alternative  data 
for  dairy  operations  is  from  FAPRI. 
submitted  to  EPA  as  part  of  FAPRI's 
analysis  of  this  sector.  These  data 


consist  of  expert  panel  data  for  six 
representative  operations  at  the 
enterprise  level,  and  are  similar  in 
format  to  those  described  for  beef 
feedlots  and  hog  operations  in  Sections 
V.C.2(a)  and  (b).  A  third  source  of 
alternate  data  for  diaries  is  USDA.  who 
is  intending  to  submit  alternate 
financial  data  for  2000  from  information 
collected  as  part  of  a  special  version  of 
USDA's  annual  AR.MS  data.  This  sur\ey 
consist  of  information  obtained  from 
about  900  responses  from  dairv 
producers  in  22  States  If  these 
alternative  ARMS  data  are  provided  to 
EPA.  they  will  reflect  enterprise  and/or 
farm  level  financial  conditions  similar 
to  that  provided  by  USDA  for  the  hog 
sector  (as  described  in  Section  \'.C.2(b)). 
Since  data  will  only  be  provided  for  a 
single  year  onh  (2000).  EPA  is 
considering  ways  to  derive  these  data 
onto  a  more  repjesentative  basis  by 
linking  these  single  year  data  up  with 
other  market  and  financial  data  for 
multiple  years  (as  discussed  in  Section 
V.C.2(e)).  Table  5-11  shows  a  summan 
overview  of  each  of  these  alternate  data 
EPA  is  considering  using  these  data  to 
characterize  financial  conditions  at 
dairy  operations  and  would  use  these 
data  in  a  way  that  would  best  match  up 
EPA's  estimated  representative  cost 


models  that  are  being  developed  for  the 
final  rulemaking  (i.e  .  based  on  region 
and  facility  size  characteristics).  More 
detailed  information  on  these  data  are 
provided  in  the  record.  For  additional 
information  on  how  the  results  of  EPA's 
analysis  may  change  as  a  result  of  the 
use  of  these  alternate  enterprise  level 
data,  as  compared  to  the  farm  level  data 
used  by  EPA  for  the  proposal,  see  the 
discussion  provided  in  Section  V.C.l(b) 
of  this  notice. 

For  the  broiler  sec  tor  EP.^  has 
collected  enterprise  budgets  that  it  is 
considering  to  use  as  a  supplement  to 
available  1997  ARMS  data  used  by  EPA 
for  the  proposal   For  this  sector,  three 
representative  broiler  operations  are 
available  from  the  University  of 
.\rkansas  i2000  data).  Oklahoma  State 
Universitv  (1997  data),  and  .North 
Carolina  State  University  (1993  data). 
Table  5-12  shows  a  summarv  overv-iew 
of  these  alternate  enterprise  budget  data 
Given  limited  financial  data  at  the 
enterprise  level  for  broiler  operdtums. 
EPA  is  considering  using  these  data  as 
a  supplement  to  the  1997  .^RMS  data 
used  for  the  proposal  for  this  sector 
EPA  solicits  comment  on  the  use  of 
these  alternate  financial  data.  More 
detailed  information  on  these  data  is 
provided  in  the  record. 


Table  5-12.— Summary  of  Alternate  Financial  Data  for  Dairy,  Heifer  and  Broiler  Operations 


State/region  date 


Sector/assumptions 


Revenues 


Operating 
costs 


Fixedover- 
head  costs 
(inci  depre- 
ciation) 


Net  oper- 
ating in- 
come 


Net  returns       D-A  ratios 


KS2000 
KS2000 
KB  2000 
KS  2000 
ID  1998 
ID  1998  . 
ID  1998 


FAPRI  2000 
FAPRI  2000 
FAPRI  2000 
FAPRI 2000 
FAPRI  2000 
FAPRI 2000 

OH  1999  

OH  1999  

ID  1998  

ID  1998  

OK  1997  


NC  1993 
AR  2000 


600  lactating  cows   19.000 

lbs  cow 
600  lactating  cows  24.000 

lbs/cow- 
2,400  lactating  cows. 

19  000  lt>s/cow 
2.400  lactating  cows. 

24,000  lbs/cow 
Jerseys   120  cows.  15. (XX) 

lb/ cow 
Holsteins,  210  cows 

20.000  lbs/cow 
Holsteins,  210  cows. 

22.000  lbs/cow 

250-cow  (Mid-Atlanttc)  

500-cow  (Mid-Atlantic)  

1 ,000-cow  (Southern)  

250-cow  (Mtdwest)  

500-cow  (Central)  

1,000-cow  (Pacific)  

Small  Breed  Heifer 

Large  Breed  Heifer 

Hotstein  210  hiead  heifer 
Jersey,  127  fiead  heifer  ... 
134,300  birds  sotd  per 

year 
105.320  birds  so*d  per 

year 
313.500  birds  sold  per 

year 


$2491 

S2739 

30a.«i 

2956 

2539 

2621 

3145 

2838 

2452 

1830 

2775 

2258 

3026 

2365 

3115 

2605 

3115 

2474 

3168 

2527 

3094 

2584 

3072 

2510 

3254 

2533 

1150 

1154 

1200 

1381 

1268 

1053 

942 

754 

0,275 

0090 

0255 

0.077 

0  298 

0098 

$321 

($248) 

($569) 

321 

129 

(192) 

287 

(82) 

(369) 

287 

307 

20 

359 

622 

263 

224 

518 

294 

350 

660 

310 

292 

510 

218 

291 

641 

350 

288 

641 

352 

292 

510 

218 

291 

562 

271 

288 

721 

432 

123 

(4) 

'(127) 

123 

(181) 

'(304) 

117 

215 

98 

141 

189 

48 

0088 

0  184 

'0096 

0  077 

0  178 

0.102 

0  159 

0.200 

0.041 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0  41 

041 

0  45 

041 

046 

0  40 

NA 

NA 

NA 

.  NA 

NA 

NA 

NA 


Sources  vary  For  mofe  information  on  the  source  of  these  data  see  EPA  s  record 
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'  Property  taxes  and  interest  not  included  or  not  brolteri  out  in  this  budget 


d.  Alternative  Data  To  Supplement 
Available  Financial  Data  for  a  Single 
Year 

For  the  proposal,  EPA  used  available 
USDA's  ARMS  data  for  each  of  the 
livestock  and  poultry  operations 
affected  by  the  proposed  regulations  to 
assess  financial  impacts  to  these  sectors 
under  post-compliance  scenarios.  The 
available  data  for  these  sectors  was 
1997.  Although  data  were  only  available 
for  a  single  year,  for  most  sectors, 
financial  data  for  1997  was  fairly 
representative  of  average  market 
conditions  in  recent  years.  For  some 
sectors,  such  as  for  the  hog  sector,  the 
available  1997  data  was  less 
representative  of  average  conditions  in 
recent  years  since  1997  happened  to 
relatively  favorable  to  pork  producers. 
By  comparison  market  conditions  for 
the  hog  sector  were  particularly  poor  for 
this  sector  during  1998-1999.  given 
large  decreases  in  producer  prices. 
These  concerns  about  the  use  of  1997 
ARMS  data  to  assess  facility  impacts  in 
the  hog  sector  was  acknowledged  bv 
EPA  to  be  problematic,  however.  EPA 
did  not  have  additional  alternate 
financial  data  from  which  to  base  its 
analysis. 

As  discussed  in  earlier  in  Section 
V  C.2,  EPA  has  received  alternate  data 
for  some  sectors,  including  hog  and 
cattle  feeding  operations,  that  it  is 
considering  using  for  its  analysis,  if 
convinced  of  the  superioritv  of  that  data 
to  the  data  used  for  the  proposal.  To 
address  concerns  about  the  use  of  a 
single  year  of  data  for  the  purposes  of 
EPA's  analysis,  the  Agency  is 
considering  an  approach  to  link  up 
available  financial  data  to  other  market 
and  financial  data  for  preceding  and 
subsequent  years.  The  type  of  data  that 
may  be  used  for  this  purpose  would 
include,  but  not  be  limited  to. 
commoditv  price  and  income 
information  to  represent  changes  for  a 
representative  facility's  revenue,  as  well 
as  feed  costs  or  corn  and/or  soybean 
prices  to  represent  changes  for  a 
representative  facilitv's  operating  costs. 
This  approach  would  provide  an 
attempt  to  level  out  financial  conditions 
over  a  three-  or  five-vear  period  to 
derive  data  that  are  more  representative 
of  average  conditions  within  a  particular 
sector — for  example,  providing  better 
characterization  of  year-to-year  changes 
and  pricing  cycles — and  avoid  potential 
misrepresentation  due  to  use  of  a  single 
year  of  available  data. 

An  example  of  how  this  approach 
would  be  utilized  for  the  purpose  of  this 
analysis  is  as  follows  using  available 


financial  data  for  the  hog  sector.  This 
sector  is  used  for  this  example  because 
financial  data  used  by  EPA  for  the 
proposal  as  well  as  alternate  data  being 
considered  for  EPA's  final  analysis  may 
be  regarded  as  less  than  representative 
or  average  conditions,  since  1997  ARMS 
data  reflect  conditions  when  hog  prices 
were  relatively  high  and  1998  ARMS 
data  reflect  conditions  when  hog  prices 
were  relatively  low.  Because  of  concerns 
about  misrepresentation.  EPA  is 
considering  ways  to  derive  more 
average,  representative  data  across  a  few 
years  (say.  1997-1999)  based  on  an 
extrapolation  from  other  available 
market  and  financial  data  to  represent  a 
longer-term  average  representation  of 
revenues,  costs  and  returns. 

There  are  two  possible  approaches 
that  EPA  is  considering.  The  first 
approach  involves  using  price  indices 
representing  hog  prices  and  feed  prices, 
as  well  as  cost  indices  representing 
other  cost  of  production  factors 
(Commodities.  Services,  Interest.  Taxes, 
and  Farm  Wage  Rates).  The  second 
approach  that  EPA  is  considering  would 
use  USDA  estimates  of  hogs  costs  and 
returns,  which  are  from  the  same  ARMS 
survey,  to  establish  a  set  of  indices 
based  on  these  data.  Using  available 
financial  data  for  1998.  on  an  enterprise 
specific  basis,  these  indices  can  be 
applied  to  approximate  financial  returns 
for  other  years  (e.g..  1996-2000).  Given 
potential  data  limitations  and  unforseen 
difficulties  in  adopting  such  an 
approach,  the  only  other  alternative 
would  be  to  use  a  single  year  of  data 
since  publicly  available  data  is  not 
available  to  characterize  these  sectors 
over  a  multiple  year  period.  EPA  solicits 
comment  on  the  preferred  approach  that 
the  Agency  should  use — either  single 
year  or  EPA-derived  multiple  year  data 
based  on  available  data  and  information. 

e.  Alternative  Data  To  Project  Out 
Financial  Data  Over  the  ID- Year 
Analysis  Period 

For  the  proposal,  EPA  projected 
future  earnings  from  the  1997  ARMS 
baseline  data  based  on  USDA's 
Agricultural  Baseline  Projections  to 
2009.  USDA  projections  are  expressed 
on  a  per-unit  basis  (i.e.,  cash  returns  per 
animal  or  per-unit  output).  These 
projected  values  were  linked  to  USDA's 
1997  ARMS  data  by  first  translating  the 
USDA-projected  changes  onto  a  per- 
animal  basis,  using  available  market 
information,  such  as  average  per-animal 
yields  reported  by  USDA  and/or  annual 
marketing  cycles  based  on  industry 
data.  Once  USDA's  projections  were 


expressed  on  a  per-animal  basis,  future 
earnings  are  approximated  by  applying 
the  incremental  national  average  change 
(dollars  per  animal)  between  each  year 
during  the  forecast  period  to  the  1997 
baseline  data  for  each  representative 
model  CAFO.  These  revised  cash 
streams  over  the  forecast  period  are 
presented  in  EPA's  Economic  Analysis. 

Many  commenters  express  concerns 
about  EPA's  use  of  the  USDA's 
forecasts,  primarily  because  they  fail  to 
account  for  variability  of  returns  year-to- 
year.  Commenters  point  out  that  the 
methods  used  by  USDA  to  derive  these 
forecasts  do  not  account  for  supply  and 
demand  shocks  in  the  baseline  that  may 
dampen  pricing  cycles  common  in 
many  of  these  sectors.  Since  USDA's 
price  forecasts  may  not  account  for  the 
real  and  emerging  price  risks  faced  bv 
producers  from  exogenous  and  random 
shocks,  this  may  understate  financial 
stress  with  respect  to  cash  flow  over  the 
forecast  period.  Also,  according  to 
commenters,  the  USDA  forecasts  and 
methods  fail  to  capture  dynamic, 
secondary  effects  of  interspecies  shifts, 
and  the  dynamic  interaction  between  an 
individual  operation's  year-to-year 
financial  performance  and  the  overall 
change  in  supply  and  demand  for  the 
entire  meat  industry. 

To  address  this  concern  EPA  is 
considering  using  other  available 
timeline  data  by  FAPRI  that  accounts  for 
these  types  of  price  shocks  in  order  to 
develop  its  long-term  agricultural 
baseline  estimates.  These  data  are 
available  for  review  in  FAPRI's  "2001 
U.S.  Baseline  Briefing  Book  "  available 
at  FAPRTs  website.  These  data  may  also 
be  used  in  conjunction  with  other 
baseline  results  generated  by  FAPRI's 
model,  including  upcoming  updates  to 
FAPRI's  baseline  as  well  as  additional 
work  conducted  by  FAPRI  in 
connection  with  its  review  of  EPA's 
proposed  CAFO  regulation  (see, 
"FAPRI's  Analysis  of  the  EPA's 
Proposed  CAFO  Regulation  "  and  also 
"Financial  Impact  of  Proposed  CAFO 
Regulations  on  Representative  Broiler 
Farms").  These  reports  are  provided  in 
EPA's  record  and  are  also  available  at 
FAPRI's  website  at:  http:// 
www.fapri.missouri.edu/ 
FAPRI_PubIications.htm. 

EPA  solicits  comment  on  the  use  of 
these  data  for  depicting  expected  price 
changes  over  EPA's  10-year  analysis 
period  (1997-2006).  A  potential' 
necessary  adjustment  that  EPA  may 
need  to  make  prior  to  using  FAPRI's 
data  is  to  remove  the  effects  of  inflation 
in  these  values  by  backing  out  the 
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assumed  inf]ationar>'  rates.  This  is 
consistent  with  EPA's  longstanding 
practice  whereby  only  the  effects  of  a 
new  regulator}.-  action  is  evaluated 
without  the  effects  of  inflation.  This 
approach  is  also  consistent  with  OMB 
and  EPA  guidance.  EPA  solicits 
comment  on  this  approach  for  the 
purposes  of  using  FAPRI's  data  for  its 
analysis. 

VI.  Changes  to  EPA's  Environmental 
Assessment 

EPA  received  comments  on  the 
methodologies  and  data  used  to  estimate 
CAFO  pollutant  loadings  and  air 
emissions  associated  with  the  proposed 
regulatory  options,  as  well  as  data  and 
methodologies  used  to  perform  surface 
water  modeling  and  to  evaluate  the 
presence  of  pathogens,  antibiotics,  and 
hormones  in  CAFO  wastes.  Some 
commenters  provided  EPA  with 
alternative  suggestions  for  these 
analyses  and  estimates.  Today's  notice 
presents  the  suggestions  currently  under 
consideration  by  EPA  for  use  in  the 
environmental  assessment. 

A  Estimates  of  "Edge-of-Field" 
Pollutant  Loadings 

For  proposal.  EPA  modeled  "edge-of- 
field"  pollutant  releases  (or  "loadings  ") 
from  the  application  of  manure,  manure 
storage  structures,  and  feedlols.  The 
loadings  were  estimated  for  several 
sample  farms  for  baseline  conditions 
and  each  proposed  regulatory  option. 
The  Groundwater  Loading  Effects  of 
Agricultural  Management  Systems 
(GLEAMS)  model  was  used  to  estimate 
the  loadings  from  land  application  areas 
receiving  manure  and/or  commercial 
fertilizer. 

GLEAMS  is  a  field-scale  model  that 
simulates  hydrologic  transport,  erosion, 
and  biochemical  processes  such  as 
chemical  transformation  and  plant 
uptake.  The  model  uses  information  on 
soil  charac:teristics  and  climate,  along 
with  characteristics  of  the  applied 
manure  and  commercial  fertilizer,  to 
model  losses  of  nutrients,  metals, 
pathogens,  and  sediment  in  surface 
runoff,  sediment,  and  ground  water 
leachate.  EPA  solicited  input  from 
USDA  to  refine  the  loadings  analysis 
using  the  GLEAMS  model.  Based  on 
these  discussions.  EPA  is  considering 
increasing  the  number  of  sample  farms 
to  better  characterize  runoff  from 
CAFOs.  in  particular  to  better  account 
for  var>ing  climate  and  soils  and  to 
incorporate  revised  data  on  crop 
rotations  and  nutrient  uptake. 

More  specifically,  at  proposal,  EPA 
modeled  five  sample  farms  for  each 
animal  type  representing  various 
regions  of  the  country  (Central.  Mid- 


Atlantic,  Midwest,  Pacific,  and  South) 
EPA  is  now  considering  defining 
additional  sample  farms  by  sector,  size, 
and  land  availability  class  using  USDA 
data  from  the  1997  Census  of 
Agriculture,  as  well  as  the  1997 
Xational  Resources  Inventory  This 
methodology  is  consistent  with  the 
original  proposal.  Alternatively.  EPA 
may  use  data  derived  from  USDA's 
published  reports,  such  as  "Confined 
Animal  Production  and  Manure 
Nutrients",  the  draft  report  'Profile  of 
Farms  with  Livestock  in  the  United 
States:  A  Statistical  Summar\".  and 
"Confined  Animal  Manure  Nutrient 
Data  System,  "  for  additional  sample 
farm  development.  These  aggregated 
data  modeled  from  the  1997  Census  of 
Agriculture  and  the  1997  Sational 
Resources  Inventor}.-,  are  available  in  the 
record.  This  aggregated  state  level  data 
provides  farm  counts,  manure 
application  rates  based  on  crop  nutrient 
requirements,  and  total  acres  by  crop 
type.  EPA  would  use  this  aggregated 
data  to  develop  additional  sample 
farms,  representing  different  farm  sizes 
and  soil  types.  EPA  would  then 
disaggregate  results  from  GLEAMS  to 
estimate  loadings  by  size  of  operation, 
animal  sector,  and  land  availability 
class  based  on  the  distribution  of 
collectible  manure  described  in  USDA's 
report  ""Manure  Nutrients  Relative  to  the 
Capacity  of  Cropland  and  Pastureland  to 
Assimilate  Nutrients",  and  subsequent 
reports. 

Improved  characterization  of  cropping 
rotations  and  potential  nutrient  uptake 
on  sample  farms  may  be  developed  from 
the  2997  Census  of  Agriculture  and  the 
1997  National  Resources  Inventory:  EPA 
is  also  considering  increasing  the 
number  of  soils  modeled  for  each 
sample  farm  from  one  to  three  to  better 
represent  the  diversity  of  soil  types  at 
CAFOs  Data  summaries  from  the  1997 
Census  of  Agriculture  and  the  1997 
National  Resources  Inventory-  are 
available  in  the  record. 

EPA  recognizes  the  potential  for 
subsurface  drainage  effects  on  "edge-of- 
field  "  loadings  but  data  are  currently 
inadequate  to  model  these  effects.  EPA 
also  recognizes  that  improved  animal 
genetics  and  feeding  strategies  may  alter 
manure  nutrient  characteristics  Due  to 
a  lack  of  new  data  and  the  difficulties 
of  characterizing  those  changes.  EPA 
anticipates  continuing  to  use  manure 
characteristics  used  in  the  original 
model  analysis  unless  sufficient 
alternative  data  become  available. 

EPA  is  continuing  to  evaluate  the  u.se 
of  the  Better  Assessment  Science 
Integrating  Point  and  Nonpoint  Sources 
(BASINS)  model  (described  in  .Section 
VLB)  to  provide  additional  information 


for  modeling  pathogen  loads,  loads  from 
the  production  area,  and  manure  storage 
lagoon  effects. 

B.  Surface  Water  Modeling 

For  proposal.  EPA  used  the  estimates 
of  poUutiint  loadings  and  a  distribution 
of  .\FOs  and  CAFOs  in  the  National 
Water  Pollution  Control  Assessment 
Model  (NWPCAM)  to  develop  estimates 
nf  changes  in  surface  water  qualitv. 
Based  on  new  data  and  suggested 
methodologies,  EPA  is  evaluating 
whether  the  Better  Assessment  Science 
Integrating  Point  and  Nonpoint  Sources 
(BASINS)  model  can  be  used  to  provide 
additional  analysis  of  surface  water 
impacts. 

The  BASINS  model  supports  the 
analysis  of  point  and  nonpoint  source 
management  alternatives  and  can 
support  the  analysis  of  a  variety  of 
pollutants  at  multiple  scales.  BASINS 
contains  five  categories  of  components: 
(1)  National  databases;  (2)  assessment 
tools  for  evaluating  water  quality  and 
point  source  loadings  at  a  variety  of 
scales;  (3)  utilities  including  local  data 
import,  land-use  and  DEM 
reclassification,  watershed  delineation. 
and  management  of  water  qualitv 
observation  data;  (4)  watershed  and 
water  quality  models;  and  (5)  post 
processing  output  tools  for  interpreting 
model  results. 

BASINS  includes  integration  of  the 
Soil  and  Water  Assessment  Tool 
(SWAT)  model,  developed  by  the 
L'SDA's  Agricultural  Research  Service 
(ARS).  SWAT  is  a  watershed-scale 
model  developed  to  predict  the  impact 
of  land  management  practices  on  water. 
sediment,  and  agricultural  chemical 
yields  in  large  complex  watersheds  with 
varving  soils,  land  use.  and  management 
conditions  over  long  periods  of  time. 

Using  BASINS.  EPA  developed  a  case 
study  to  model  environmental  impacts 
and  potential  improvements  associated 
with  the  proposed  regulations.  EPA 
modeled  the  Middle  Neuse  Riv^r  (HUC« 
03020202)  in  North  Carolina  for  swine 
farms  The  input  data  sets  used  include: 
(1)  Farm  locations:  (2)  crop  types,  • 

cropping  dates,  and  crop  rotation  from 
the  December  1997  USDA  report 
entitled  "Usual  Planting  and  Harvesting 
Dates  for  U.S.  Field  Crops";  (3)  100-year 
weather  data;  (4)  manure  application 
rates  and  timing;  and  (.5)  frequency  of 
manure  storage  type.  As  part  of  the  case 
study,  EPA  estimated  baseline  loadings 
to  surface  waters  at  specific  locations 
using  a  yearly  average  of  a  100-year  run 
for  nitrogen,  phosphorus,  sediment,  and 
metals;  where  feasible,  baseline  loadings 
for  pathogens,  hormones,  and 
antibiotics  were  also  estimated.  Relative 
changes  in  water  quality  as  a  result  of 
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pollutant  load  changes  were  assessed  for 
nitrogen,  phosphorus,  sediment,  and 
metals,  and.  where  feasible,  for 
pathogens,  hormones,  and  antibiotics. 
EPA  is  considering  expanding  this  case 
study  method  to  the  dair\-.  beef,  broiler, 
turkey,  and  layer  sectors.  EPA  solicits 
comments  on  this  approach.  This  case 
study  is  available  in  the  record  for 
today's  notice. 

C.  Pathogens,  Antibiotics,  and 
Hormones 

During  the  comment  period.  EPA 
received  new  data  on  the  presence  of 
pathogens,  antibiotics,  or  hormones  in 
fresh  animal  manure,  storage  lagoons, 
ground  water,  and  surface  water.  For 
example,  a  review  of  literature  by  Mulla 
et  al.  (1999)  found  there  were  no 
significant  differences  in  fecal  bacteria 
levels  in  surface  runoff  from  manured 
versus  unmanured  or  grazed  versus 
ungrazed  lands.  Furthermore,  rate, 
method,  or  timing  (spring  versus  fall)  of 
manure  application  had  little  effect  on 
fecal  bacteria  counts  in  surface  runoff. 
Much  of  the  new  data  received  by  EPA 
pertains  to  antibiotic  resistance.  EPA  is 
considering  ways  to  incorporate  these 
new  data  into  its  analyses.  These  new 
data  are  available  in  the  record. 

EPA  also  received  data  on  the 
effectiveness  of  certain  treatment 
technologies  in  reducing  the  level  of 
pathogens  in  animal  waste  and 
associated  effluents  These  technologies 
include  anaerobic  lagoons,  aerobic 
lagoons,  digesters,  constructed 
wetlands,  overland  flow,  solids 
separation,  and  alkaline  treatment. 
Many  of  these  technologies  have  the 
potential  to  achieve  substantial 
pathogen  reductions,  depending  on 
their  mode  of  operation,  but  several 
factors  may  greatly  impact  the  efficiency 
of  these  technologies.  Most  of  these 
technologies  are  time  dependant  (some 
requiring  months  of  residence  time)  and 
pathogen  reduction  may  be  lower  with 
reduced  residence  time.  Continuous 
addition  of  manure  also  reduces  the 
efficiency  of  pathogen  removal  or 
destruction  for  some  technologies.  Other 
technologies  operate  best  when  treating 
waste  with  specific  solids  content  (e.g.. 
constructed  wetlands  and  composting), 
or  when  operating  under  specific 
temperature  ranges  (e.g.,  anaerobic 
thermophilic  digesters,  constructed 
wetlands,  and  thermal  processes).  EPA 
is  considering  ways  to  incorporate  these 
new  data  into  its  analyses.  These  new- 
data  are  available  in  the  record. 

D.  CAFO  Air  Emissions 

Based  on  additional  data  and 
comments  received.  EPA  is  considering 
revising  some  of  the  methodologies  for 


estimating  air  emissions  from  CAFOs,  as 
well  as  the  quantification  of  benefits 
associated  with  reduced  air  emissions. 
EPA  solicits  comment  on  these  potential 
revisions,  which  are  discussed  below. 

1.  Estimating  Air  Emissions  from 
CAFOs 

Since  proposal,  EPA  has  continued  to 
gather  additional  data  on  the  type  and 
quantity  of  air  emissions  from  CAFOs 
(  "Air  Emissions  from  Animal  Feeding 
Operations  ",  Draft,  available  in  the 
record).  EPA  has  requested  the  National 
Academy  of  Science  (NAS)  review  the 
scientific  issues  and  make 
recommendations  related  to 
characterizing  the  swine,  beef,  dairy, 
and  poultry-  AFO  industry:  measuring 
and  estimating  emissions;  and  analyzing 
potential  best  management  practices, 
including  costs  and  technological 
feasibility.  The  NAS  review  is  expected 
to  focus  on  emissions  of  PMlO.  PM2.5. 
hydrogen  sulfide,  ammonia,  odor,  VOC, 
methane,  and  nitrous  oxide.  NAS  will 
recommend  approaches  for 
characterizing  emission  profiles  and 
identifying  emission  mitigation 
techniques,  including:  (1)  The  use  of 
process  characterization  at  model  farms 
to  estimate  emissions  from  individual 
farms,  (2)  modeling  approaches  for 
estimating  emissions.  (3)  monitoring  or 
measurement  methods  of  emissions,  (4) 
modeling  approaches  for  determining 
off-site  impacts,  (5)  modeling 
approaches  for  determining  ammonia 
deposition  patterns.  (6)  emission 
mitigation  technologies  and 
management  practices,  including  capital 
and  operating  costs,  and  methods  for 
validating  the  effectiveness  once 
installed,  and  (7)  critical  research  needs 
with  appropriate  methodological 
approaches. 

EPA  has  evaluated  the  new  data 
presented  today  to  determine  whether 
changes  in  air  emission  methodologies 
are  warranted  for  the  non-water  quality 
impacts  assessment.  Based  on  these 
data.  EPA  has  identified  three  areas  for 
possible  revision:  alternative  emission 
factors,  revised  methane  methodology 
for  anaerobic  lagoons,  and  revised 
boundary  conditions.  Today's  record 
includes  a  memorandum  discussing 
these  potential  changes. 

a  Revised  Emission  Factors 

EPA  has  identified  the  following 
revisions  to  emission  factors  for  certain 
pollutants  or  animal  operations  based 
on  values  found  in  the  peer  reviewed 
literature:  (1)  More  recent  emission 
factors  for  transportation  emissions  of 
VOC.  NOx.  CO.  and  PM  are  available 
from  the  Mobile  6  model,  maintained  by 
the  Office  of  Transportation  and  Air 


Quality,  (2)  additional  emission  factors 
for  ammonia  and  hydrogen  sulfide 
emissions  from  swine  deep  pit 
operations,  (3)  additional  emission 
factors  for  ammonia  emissions  from 
dair\'  drylots.  broiler  and  turkey  cake 
and  litter  storage,  and  land  application, 
(4)  an  emission  factor  for  hydrogen 
sulfide  emissions  from  land  application 
of  swine  manure,  and  (5)  a  correction  to 
the  emission  factor  used  for  nitrous 
oxide  emissions  from  poultry  housing 
without  bedding. 

In  addition,  for  proposal,  the  emission 
rates  for  ammonia  and  hydrogen  sulfide 
from  lagoons  and  ponds  were 
dependent  on  the  size  of  the 
impoundment.  EPA  used  this  approach 
to  reflect  expected  increases  in 
emissions  that  would  occur  with  Option 
7.  which  required  larger  storage  lagoons 
and  ponds.  However.  EPA  now  believes 
the  available  flux  factors  may 
significantly  overestimate  the  increased 
emissions.  Therefore,  EPA  is 
considering  revising  this  methodology 
to  use  emission  factors  that  do  not  vary 
based  on  the  size  of  the  lagoon  or  pond. 

b.  Revised  Methane  Methodology  for 
Anaerobic  Lagoons 

For  proposal,  estimates  of  methane 
emissions  were  based  on  guidance 
developed  for  international  reporting  of 
greenhouse  gas  emissions  (IPCC  2000) 
and  used  by  EPA  to  develop  the  annual 
inventory  of  greenhouse  gas  emissions. 
The  basic  methodology,  which  bases 
methane  emissions  on  the  mass  of 
volatile  solids  excreted,  the  maximum 
methane  production  potential  per  unit 
mass  of  volatile  solids  excreted  (which 
is  animal-type  specific),  and  a 
management-specific  methane 
conversion  factor  (MCF),  has  not 
changed.  Since  November  2000,  EPA 
refined  the  methodology  to  calculate 
MCFs  for  anaerobic  lagoon  systems  to 
better  account  for  long-term  storage  of 
manure  in  these  systems. 

At  proposal,  anaerobic  lagoon  MCFs 
were  calculated  using  the  Van't  Hoff- 
Arrhenius  equation  and  aimual  average 
regional  temperatures  to  estimate  the 
effect  of  temperature  on  volatile  solids 
degradation  and  methane  generation 
under  anaerobic  conditions.  The  MCFs 
were  then  adjusted  using  a  factor  of  1.35 
for  regions  with  annual  average 
temperatures  exceeding  20°C  and  a 
factor  of  1.75  for  regions  with  annual 
average  temperatures  below  20°C.  These 
factors  accounted  for  the  relatively  long 
hydraulic  and  solids  retention  times 
associated  with  these  systems,  which 
allows  organic  matter  to  break  down 
over  time.  EPA  has,  since  proposal, 
refined  this  methodology  to  specifically 
calculate  the  monthly  generation  of 
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methane  auid  the  expected  retention  of 
volatile  solids  in  the  lagoon  from  month 
to  month.  The  refined  methodology  is 
documented  in  the  "Inventory  of  U.S. 
Greenhouse  Gas  Emissions  and  Sinks: 
1990-1999"  (EPA  236-R-Ol-OOl.  April 
2001). 

c.  Revision  of  Boundary  Conditions 

At  proposal.  EPA  estimated  non-water 
quality  impacts  for  changes  in  air 
emissions  that  occurred  only  at  the 
feedlot's  production  and  land 
application  areas,  as  well  as  those 
transportation-related  emissions  from 
hauling  manure  off  site.  EPA  did  not 
include  changes  in  emissions  occurring 
at  the  off-site  land  application  area.  For 
example.  EPA  estimated  the  loss  of 
nitrogen  as  ammonia  when  manure  is 
applied  to  cropland  at  the  CAFO: 
however.  EPA  did  not  include  similar 
ammonia  emissions  that  occur  when 
CAFO-generated  manure  is  land  applied 
off  site.  EPA  is  considering  expanding 
the  non-water  quality  impacts  to 
include  off-site  releases  associated  with 
land  application. 

2.  Quantifying  the  Benefits  of  Reduced 
Air  Emissions 

At  proposal.  EPA  presented  a 
qualitative  discussion  of  the  health  and 
environmental  impacts  of  air  emissions 
from  CAFOs  in  the  Environmental 
Assessment  for  the  proposed 
rulemaking.  EPA  also  quantified  certain 
air  emissions  as  part  of  the  non-water 
quality  analysis  of  the  proposal,  but  did 
not  quantify  or  monetize  any  of  the 
human  health  or  ecological  benefits 
from  any  changes  in  air  emissions 
attributable  to  the  proposed  rule.  In  the 
analysis  for  the  proposed  rule.  EPA 
quantified  changes  in  emissions  for 
methane,  carbon  dioxide,  nitrogen 
oxides,  volatile  organic  compounds, 
particulate  matter  (PM),  and  carbon 
monoxide.  EPA  is  now  considering  the 
feasibility  of  developing  quantified  and 
monetized  estimates  of  the  benefits  of 
changes  in  health  effects  resulting  from 
changes  in  air  emissions  from  CAFOs,  if 
data  are  available. 

PM  represents  a  broad  class  of 
chemically  and  physically  diverse 
substances.  It  can  be  principally 
characterized  as  discrete  particles  that 
exist  in  the  condensed  (liquid  or  solid) 
phase  spanning  several  orders  of 
magnitude  in  size.  All  particles  equal  to 
and  less  than  10  microns  are  called 
PMlO.  Fine  particles  can  be  generally 
defined  as  those  particles  with  a 
diameter  of  2.5  microns  or  less  (also 
known  as  PM2.5).  The  health  and 


environmental  effects  of  PM  are  stronglv 
related  to  the  size  of  the  particles;  fine 
particles  are  considered  to  be  more 
harmful  to  human  health  because  their 
small  size  enables  them  to  penetrate 
more  deeply  into  the  lungs. 

Particulate  matter  has  been  linked  to 
a  range  of  serious  respirator.-  health 
problems.  Scientific  studies  suggest 
ambient  particulate  matter  likely 
contributes  to  a  series  of  health  effects. 
The  key  health  effects  categories 
associated  with  ambient  particulate 
matter  include  premature  mortality; 
aggravation  of  respirator)'  and 
cardiovascular  disease  (as  indicated  bv 
increased  hospital  admissions  and 
emergency  room  visits,  school  absences, 
work  loss  days,  and  restricted  activity 
days);  aggravated  asthma;  acute 
respiratoPi'  symptoms,  including 
aggravated  coughing  and  difficult  or 
painful  breathing;  chronic  bronchitis; 
and  decreased  lung  function  that  can  be 
experienced  as  shortness  of  breath.  PM 
also  causes  damage  to  materials,  soiling 
of  commonly  used  building  materials 
and  culturally  important  items  such  as 
statues  and  works  of  art.  and  is  a  major 
cause  of  substantial  visibility 
impairment  in  many  parts  of  the  U.S. 

Livestock  production  is  one  of  the 
major  sources  of  air  emissions  of 
ammenia  which,  in  turn,  leads  to  PM 
production  when  the  ammonia 
volatilizes  Volatilized  ammonia  can 
contribute  to  the  formation  of  both 
ammonium  sulfate  and  ammonium 
nitrate,  which  are  two  of  the  main 
components  of  fine  PM  In  some  areas 
of  the  countrv,  ammonia  is  believed  to 
be  the  limiting  factor  in  the  formation  of 
ammonium  sulfate  and  ammonium 
nitrate.  In  these  areas,  reductions  in 
ammonia  emissions  would  result  in 
reductions  of  both  ammonium  sulfate 
and  ammonium  nitrate,  with  a  possible 
corresponding  reduction  in  fine  PM  and 
the  associated  adverse  health  effects 
Increases  in  ammonia  emissions  could, 
in  turn,  result  in  increased  adverse 
health  effects.  The  atmospheric 
reactions  involving  PM  fine  formation 
are  very  complex  and  the  changes  in 
health  effects  would  be  highly 
dependent  on  the  formation  of  other 
particles  in  the  absence  of  ammonia, 
some  of  which  could  be  more 
hazardous.  Modeling  these  changes  is 
highly  dependent  on  the  accuracy  of 
ammonia  emission  estimates. 

Additional  detail  and  background  on 
this  process  is  contained  in  the  record 
for  today's  notice.  EPA  solicits  comment 
generally  on  the  feasibility  of  these 
approaches  and  requests  information  on 


data  and  studies  not  included  in  the 
record  that  could  be  used  for  these 
analyses. 

Vll.  New  Information  Related  to  the 
Proposed  NTDES  Regulations 

A  Ducks  and  Horses 

Following  publication  of  the  proposed 
rulemaking.  EPA  received  additional 
information  that  is  leading  the  Agency 
to  consider  other  size  thresholds  for 
determining  whether  duck  and  horse 
operations  are  CAFOs  and  subject  to 
NPDES  permitting  Specifically.  EPA  is 
considering  two  alternative  thresholds 
for  "dry  lot"  duck  operations.  EPA  is 
also  presenting  for  consideration  two 
options  for  revising  the  horse  threshold 
that  could  be  used  in  whatever 
approach  i.s  adopted  in  the  final 
rulemaking,  whether  two-tier  or  three- 
tier. 

The  preamble  to  the  proposed 
rulemaking  discusses  the  relevance  of 
the  proposed  regulation  for  the  duck. 
horse  and  sheep  sectors  While  the 
effluent  guideline  for  these  sectors  is  not 
being  revised,  the  changes  to  the  NPDES 
regulation  would  affect  them. 
Operations  that  are  defined  as  CAFOs 
that  have  greater  than  1.000  Al'  would 
continue  to  be  subject  to  the  existing 
effiuent  guidelines  and  standards  (as 
they  are  in  the  existing  regulation), 
while  those  with  1.000  AU  or  fewer 
would  be  issued  permits  with 
technology-based  requirements 
determined  by  the  permit  writer  based 
on  best  professional  judgment. 

As  discussed  in  the  proposed 
rulemaking.  EPA  limited  its  economic 
analysis  to  those  animal  types  that 
produce  the  greatest  amount  of  manure 
and  wastewater  in  the  aggregate  while 
in  confinement  and.  therefore,  did  not 
analyze  the  horse,  sheep/lamb  or  duck 
sectors.  EPA  stated  its  belief  that  most 
horse  and  sheep/lamb  operations  are  not 
confined  and.  therefore,  are  not  subject 
to  permitting;  thus,  the  impacts  in  these 
sectors  are  expected  to  be  minimal 
Most  duck  operations,  on  the  other 
hand,  probably  are  confined  EPA 
requested  comment  on  the  effect  of  the 
proposed  regulation  on  the  horse, 
sheep/lamb,  and  duck  sectors 

EPA  used  the  size  thresholds  under 
the  existing  regulation  as  a  basis  for 
adjustments  to  be  consistent  with  the 
general  restructuring  of  the  NPDES 
regulation.  Consequently,  the  size  of 
operations  under  the  different  threshold 
options  of  the  co-proposed  two-tier  and 
three-tier  alternatives  would  have  been 
as  depicted  in  Table  7-1 
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Table  7-1 . 

—Size  of  Operations  Under  Different  Threshold  Options 

Sedof 

1,000  AU 

500  AU 

300  AU 

Ducks  1 

5.000 

500 

10,000 

,  „            1 

2,500 
250 

5.000 

1  500 

Horses 

! 

ISO 

Sheep/Lambs 

3.000 

Once  defined  as  CAFOs.  operations  in 
these  sectors  would  be  affected  bv  all 
the  other  general  changes  that  were 
proposed,  such  as  elimination  of  the  25- 
year,  24-hour  storm  permit  exemption; 
the  duty  to  apply  for  an  NfPDES  permit, 
land  application  and  Permit  Nutrient 
Plan  requirements:  and  other 
miscellaneous  permit  conditions 
described  in  the  proposed  rulemaking 

The  horse  and  duck  communities 
raised  a  variety  of  concerns  with  the 
proposed  regulation.  Both  sets  of 
commenters  specifically  questioned  the 
reasonableness  of  the  original  threshold 
values  that  were  used  to  realign  these 
sectors  under  the  new  structure. 

As  described  in  the  proposed 
rulemaking  (66  PR  3013,  fanuary  12, 
2001).  the  legislative  history  indicates 
that  the  threshold  numbers  initiallv 
established  by  the  Agency  were  based 
generally  on  a  statement  by  Senator 
Muskie  when  the  Clean  Water  Act  was 


enacted.  Senator  Muskie,  floor  manager 
of  the  legislation,  stated  that:  "Guidance 
with  respect  to  the  identification  of 
point  sources'  and  nonpoint  sources,' 
especially  with  respect  to  agriculture, 
will  be  provided  in  regulations  and 
guidelines  of  the  Administrator."  2 
Legislative  History  of  the  Water 
Pollution  Control  Act  Amendments  of 
1972  at  1299,  93d  Cong,  1st  Sess. 
(Ianuar\-  1973).  Senator  Muskie  then 
identified  the  existing  policy  with 
respect  to  identification  of  agricultural 
point  sources  as  generally  that  "runoff 
from  confined  livestock  and  poultry 
operations  are  not  considered  a    point 
source"  unless  the  following 
concentrations  of  animals  are  exceeded: 
1000  beef  cattle;  700  dairy  cows; 
290,000  broiler  chickens;  180,000  laying 
hens;  55.000  turkeys;  4,500  slaughter 
hogs:  35,000  feeder  pigs;  12,000  sheep 
or  lambs;  145,000  ducks."  Id.  In  the 
original  CAPO  regulations,  the  Agency 


and  commenters  agreed  that,  while 
Senator  Muskie's  statement  provided 
useful  general  guidance,  particularly  in 
support  of  the  idea  of  defining  CAFOs 
based  on  specified  numbers  of  animals 
present,  it  was  not  a  definitive  statement 
of  the  criteria  for  defining  a  CAFO.  41 
FR  11458  (Mar.  18,  1976).  The  Agency 
thus  looked  to  data  with  respect  to  the 
amount  of  manure  generated  by 
facilities  above  the  threshold,  the 
operating  characteristics  in  each  sector, 
and  the  number  of  facilities  potentially 
covered  by  the  regulation. 

1.  Ducks 

EPA  is  considering  retaining  the  size 
thresholds  contained  in  the  existing 
regulation  for  "wet  lot"  duck 
operations,  but  is  considering  two 
alternative  methods  for  establishing 
new,  separate  threshold  equivalents  for 
"dry  lot"  duck  operations. 


Table  7-2.— Alternative  Thresholds  for  Duck  Operations 


Proposed  Rule  All  Confined  Ducks  

NODA  Option  Wet  Lot  Systems  

NOpA  Options  Dry  Lot  Systems— NODA  Option  A 

NODA  Option  B    


1,000  AU 

numt)er  of 

ducks 


The  Technical  Development 
Document  for  the  1974  effluent 
guideline  indicates  that  there  were  13 
million  ducks  raised  in  1969,  primarily 
in  New  York,  Indiana,  Wisconsin. 
California  and  Illinois.  At  that  time  wet 
lots  comprised  80  percent  of  duck 
operations,  predominantly  in  the 
eastern  U.S.,  and  45  percent  of  all  ducks 
were  raised  on  eastern  Long  Island,  New- 
York.  Ninety-five  percent  of  ducks  were 
market  ducks,  and  five  percent  were 
breeder  ducks. 

In  its  analyses  for  the  original 
rulemaking  in  1974,  EPA  initially 
evaluated  two  subcategories  for  ducks: 
wet  lots  and  dry  lots.  Wet  lots  have 
sloped  edges  leading  to  a  swimming 
area;  dry  lots  are  buildings  usually  with 
flushing  troughs  placed  under  the  wire 
floor  EPA's  selection  of  the  5,000  head 
threshold  for  ducks  was  based  largely 
on  the  predominance  of  wet  lot  systems 


and  the  birds'  direct  contact  with  water 
The  effluent  guideline  applies  to  both 
wet  lot  and  dry  lot  operations. 

Information  provided  by  commenters 
on  the  demographics  of  duck  of)erations 
and  the  characteristics  of  duck  manure 
and  wastewater  argues  for  reevaluating 
the  number  of  "dry  lot"  ducks  that 
would  meet  the  thresholds  for  being 
defined  as  CAFOs  under  either  a  two- 
tier  or  three-tier  structure.  EPA  notes 
that  using  the  existing  threshold  under 
either  structure  would  cause  most  duck 
operations  to  be  subject  to  NPDES 
regulation. 

Today,  almost  all  duck  operations  are 
dry  lot  operations.  Commenters 
provided  information  to  the  Agency  that 
indicates  that  most  duck  operations  now 
use  confinement  methods  that  are 
similar  to  those  used  in  the  chicken 
sector,  where  the  animals  do  not  come 
into  contact  with  water.  Therefore,  they 


5,000 

5,000 

30,000 

100,000 


500  AU  num- 
ber of  ducks 


2,500 
5,000 

15,000 
50,000 


300  AU  num- 
ber  of  ducks 


1,500 

1,500 

10,000 

30,000 


suggest,  the  thresholds  should  be 
similar  to  those  EPA  is  considering  for 
poultry  (30,000  birds,  50.000  birds,  and 
100,000  birds,  respectively,  for  the  300 
AU,  500  AU  and  1,000  AU  equivalents). 
Other  commenters  suggest  setting  a 
threshold  (rounded  off  by  EPA)  of 
10,000  birds  (300  AU),  15,000  birds  (500 
AU)  or  30,000  birds  (1,000  AU).  The 
latter  threshold  values  would  represent 
a  more  moderate  change  from  the 
regulatory  threshold  of  5.000  ducks,  and 
would  take  into  account  the  larger 
quantity  of  manure  that  ducks  generate 
compared  to  chickens.  EPA  is 
considering  whether  to  adopt  either  of 
these  suggested  thresholds. 

Concomitant  with  selecting  either  of 
these  alternatives  for  dry  lot  duck 
operations  in  the  final  rulemaking,  EPA 
is  considering  retaining  the  existing 
threshold  of  5,000  ducks  for  wet  lot 
operations.  Very  few  duck  operations  in 
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the  U.S.  use  wet  lots,  and  may  not 
warrant  increased  regulation  by 
lowering  the  threshold  to,  say,  2,500 
ducks  should  a  two-tier  structure  at  500 
AU  be  selected.  By  retaining  the  current 
thresholds,  operations  covered  under 
the  existing  regulation  would  remain 
subject  to  the  revised  regulation,  but  an 
unnecessar>'  expansion  to  smaller 
operations  would  be  avoided. 

According  to  the  1997  Agricultural 
Census  (United  States  Department  of 
Agriculture,  National  Agricultural 
Statistics  Service,  1997  Census  of 
Agriculture)  there  are  30,452  farms  with 


ducks  and  8,918  farms  with  duck  sales. 
Information  provided  by  the  duck 
industry  indicates  that  approximately 
24  million  ducks  are  produced  in  the 
United  States  by  approximately  7 
processors  as  of  2001  Three-fourths  of 
all  ducks  are  raised  by  one  processor. 
Approximately  10  million  birds  are 
raised  at  operations  located  in  Indiana. 
7  million  in  Wisconsin,  3  million  in 
California,  and  the  remaining  4  million 
primarily  in  New  York  and 
Peruisylvania. 

An  operation  with  grower  ducks 
would  typically  have  13  turns  per  year. 


although  a  few  operations  have  as  many 
as  19  turns  per  year  As  shown  in  Table 
7-3,  a  count  of  operations  from  five  of 
the  seven  major  duck  processors 
indicates  that  most  facilities  have  fewer 
than  30.000  ducks  at  a  time,  and  ver\- 
few  have  greater  than  100.000  Almost 
all  are  dr\'  lot  operations.  Fortv-nine 
percent  of  duck  manure  is  produced  by 
the  largest  ten  percent  of  operations 

Table  7-3  summarizes  the 
distribution  of  duck  facilities  and 
manure  generated  derived  from  these 
data. 


Table  7-3.— Dry  Lot  Ducks:  Facility  Counts  and  Manure  Generated 


Bird  count 

'                                                                                                                   T                                                           ..y             ..            .                                                ^ . . , 

Number  Of       '^;^!^T'^          Manure         Percentage       ^",'^^^1'!! 

2,500-3,000  

48 
fiS 
33 
31 

7 
11 
2 
3 
2 
2 
1 

1 00            1  '*'  f^^ 

3.6 

12.5 

11.8 

17.5 

5.4 

12.3 

5.0 

9.7 

7.9 

9.1 

5.2 

100.0 
96.4 
838 
72  0 
54.5 
49.1 
369 
31.9 
22.2 
143 
5.2 

4,000-10,000  

77 

45 

29 

14 

10 

5 

4 

3 

1 

<1 

455,000 
429,000 
635,500 
196,000 
445,500 
180,000 
351  000 
288.000 
330,000 
190.000 

11,000-15,000  „  ... 

16,000-25,000  

26,000-30,000  

31,000-50,000  

90,000  

117,000  

144,000  

165,000  

190,000  

205 

3.632,000 



100.0 

J 

Setting  the  1 ,000  AU  threshold 
equivalent  at  30,000  birds  for  dry  lot 
operations  would  result  in  an  estimated 
20  or  so  facilities  subject  to  NPDES 
permitting,  with  another  70  or  so 
potentially  subject  to  provisions  of  the 
middle  tier  (300-1 ,000  birds)  under  a 
three-tier  structure.  This  would  account 
for  about  45  percent  of  all  duck 
operations  and  provide  coverage  for  84 
percent  of  duck  manure.  Under  a  two- 
tier  structure  with  a  500  AU  threshold, 
about  60  facilities,  or  29  percent  of  all 
operations,  would  be  CAFOs  subject  to 
permitting,  and  about  72  percent  of 
duck  manure  would  be  covered. 

Alternatively,  if  EPA  sets  the  1,000 
AU  threshold  for  dry  lot  operations  at 
sizes  equivalent  to  the  chicken  sectors, 
8  facilities  would  be  defined  as  CAFOs 
and  subject  to  permitting  under  the 
three-tier  structure,  with  another  13 
facilities  potentially  subject  to  the 
middle  tier  provisions  (ten  percent  of 
operations  covering  49  percent  of 
manure).  Under  a  two-tier  structure  at  a 
500  AU  threshold,  approximately  10 
facilities,  or  five  percent,  would  be 
defined  as  CAFOs,  covering  37  percent 
of  duck  manure. 

All  of  these  possible  alternative 
thresholds  would  represent  an 
equivalent  or,  in  most  cases,  higher 


threshold  than  is  in  the  existing 
regulations  and,  therefore,  would  result 
in  fewer  duck  operations  being  defined 
as  CAFOs  Accordingly,  EPA  concludes 
that  the  costs  and  economic  impacts 
that  would  be  associated  with  the 
alternatives  presented  today  would  be 
lower  than  the  costs  associated  with 
both  the  existing  and  proposed 
regulations  regarding  duck  operations. 

Permits  for  dry  lot  as  well  as  wet  lot 
duck  operations  would  continue  to  be 
based  on  the  existing  effluent  guideline, 
which  is  applicable  to  all  duck 
operations  with  greater  than  5.000 
ducks. 

EPA  requests  comment  on  whether  to 
adopt  either  of  these  alternative  options 
for  dry  lot  and  wet  lot  duck  operations 
EPA  is  also  soliciting  more  complete 
data  concerning  the  number  and  size  of 
duck  operations  in  the  U.S. 

2.  Horses 

EPA  is  considering  revising  the 
threshold  for  the  number  of  horses  that 
would  determine  whether  or  not  a 
facility  is  a  CAFO  and  subject  to  NTDES 
permitting.  EPA  is  presenting  for 
consideration  two  alternative  options 
for  revising  the  horse  threshold  that 
would  be  used  in  whatever  approach  is 
adopted  in  the  final  rulemaking  (i.e., 


whether  the  Agency  decides  to  adopt  a 
two-tier  or  three-tier  structure). 

According  to  the  Technical 
Development  Document  supporting  the 
1974  effluent  guideline,  the  existing 
guideline  applies  only  to  commercial 
horse  operations,  defined  as  racetracks, 
resort  ranches  and  riding  stables,  with 
more  than  500  horses.  It  does  not  applv 
to  horses  kept  for  commercial  farm  use 
or  for  pleasure  uses  Any  commercial 
horse  operation  that  meets  the 
definition  of  a  CAFO.  and  that  has  more 
than  500  horses  in  confinement,  will 
continue  to  be  subject  to  the  existing 
effluent  guideline  as  the  effluent 
guideline  for  horse  feedlots  is  not  being 
revised  in  this  rulemaking.  The  revised 
NPDES  regulation,  on  the  other  hand, 
could  apply  to  any  type  of  confined 
horse  of>eration;  any  permit  issued  to  a 
horse  operation  not  covered  by  the 
existing  effluent  guideline  would 
contain  the  technology-based 
requirements  established  in  the  permit 
based  on  the  best  professional  judgment 
of  the  permit  writer,  consistent  with  40 
CFR  122.44(a)  and  125.3(c) 

Many  public  commenters  requested 
that  EPA  classify  horses  by  body  weight, 
with  the  assumption  that  one  horse 
weighs  1.000  pounds.  The  existing 
regulations  establish  the  animal  unit  . 
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(AU)  equivalent  for  horses  as  2  AU  per 
horse.  As  a  result,  500  horses  represent 
1.000  AU  under  the  existing  regulation. 
A  review  of  the  1976  Technical 
Development  Document  indicates  this 
was  based  on  biochemical  oxygen 
demand  (BOD)  of  manure  from 
thoroughbreds,  in  comparison  to  other 
animal  sectors.  However,  information 
EPA  is  making  available  today  on 
manure  content  suggests  that  BOD  and 
phosphorus  content  of  manure  from  a 
typical  1.000  pound  horse  may  be  more 
similar  to  manure  from  a  1,000  pound 
beef  cow,  and  that  the  nitrogen  content 
of  manure  from  horses  and  beef  cattle 
may  be  similar.  Based  on  this 
information,  it  may  not  be  appropriate 
to  adopt  the  reduced  thresholds 
considered  in  the  proposed  regulation. 
However,  the  facilities  most  likely  to  be 
permitted  are  racetracks,  where  horses 
are  fed  a  high  carbohydrate  diet  and 
manure  nutrient  content  is  potentially 
different  from  that  of  typical  horses. 
EPA  is  still  analyzing  data  submitted  to 
evaluate  how  nutrient  content  of  race 
horse  manure  with  specialized  diets 
compares  with  that  of  horses  with 
average  diets. 

Commenters  also  point  out  that,  in 
1976,  when  the  original  rule  was 
written,  the  horse  industry  numbered 
approximately  7.5  million  horses,  of 
which  one  percent,  or  approximate! v 
75,000,  were  actively  involved  in  racing 
at  any  given  time — race  tracks  being  the 
type  of  horse  facility  most  likely  to  be 
permitted.  In  2001.  there  are  an 
estimated  6.9  million  horses,  with  one 
to  two  percent  involved  in  racing,  and 
are  spread  across  the  nation.  Such  data 
indicates  that  this  industry'  is  not 
growing  or  consolidating  in  the  same 
dramatic  manner  that  is  seen  in  other 
sectors,  and,  combined  with  the 
relatively  modest  numbers  of  horses  in 
confinement,  poses  less  risk  to  the 
environment  than  do  other  animal 
sectors  listed  in  the  NPDES  regulations 

Data  submitted  by  industry'  suggest 
that  there  are  :?25  facilities  that  offer 
pari-mutuel  horse  raring  in  the  U.S. 
These  range  from  small,  fair-type 
facilities  with  few  stalls  which  operate 
for  only  a  few  days  a  year,  to  large 
commercial  tracks  with  hundreds  of 
stalls,  oper.:'.ing  for  many  months.  These 
facilities  involve  Thoroughbred, 
Standardbred,  Quarter  Horse  and 
Arabian  racing  Preliminary'  data 
submitted  by  industry  suggests  that 
approximately  90  facilities  meet  the  45- 
day-in-confinement  criterion,  but  the 
stall  capacity  of  all  of  these  is  unclear. 
EPA  is  interested  in  receiving  more 
complete  information  on  the  racetrack 
industry',  as  well  as  information  on  the 


number  and  size  of  non-racetrack 
facilities. 

In  order  to  fully  evaluate  additional 
regulatory-  options  for  horse  operations, 
EPA  would  need  to  examine  further 
both  the  manure  content  of  racetrack 
horses  compared  to  typical  horses,  and 
the  extent  of  the  potential  impact  of  the 
revised  thresholds  on  non-racetrack 
horse  facilities.  If  the  proposed 
rulemaking  primarily  affected 
racetracks,  it  would  be  reasonable  to 
change  the  threshold  if  racehorses 
qualify  for  a  change  in  the  threshold. 
Therefore,  EPA  needs  to  examine 
whether,  in  fact,  race  horse  manure  is 
similar  to  beef  cattle  manure  in  quantity 
or  content.  Conversely,  if  the  altered 
permitting  thresholds  would  impact  a 
large  number  of  non-racetracks,  it  could 
support  an  upward  revision  of  the 
thresholds. 


Table  7-4.— Relative 
Characteristics  of 
AND  Horse  Manure 


Pollutant 
Beef   Cow 


Animal 


Size  of 

animal 
(lbs.) 


BOD        Nitro- 
(Ibs/  gen 

day)       (lb/day) 


Beef     I 

Cow 
Horse 


1,000 
1,000 


1,6 
1.7 


034 
030 


Pfios- 
phorus 
(lb/day) 


0092 
0.071 


Source:  ASAE  Standards  2000,  ASAE 
D384  1  Dec99.  Manure  Production  and 
CtiaracteristJcs 

As  summarized  on  Table  7-5.  EPA  is 
considering  two  alternative  means  for 
addressing  the  horse  sector  under  the 
revised  regulation. 

Table  7-5.— Alternative  Horse 
Thresholds 


3-Tier  (1 .000      2-Tier  (assum- 

AU/300  AU)  log  500  AU) 

(horses)       I       (horses) 


Proposed 

Rule  

500/150 

250 

NODA  Op- 

tion A    ... 

500/150 

500 

NODA  Op- 

tion B  

1,000/300 

500 

In  the  proposed  rulemaking.  EPA 
proposed  to  use  the  existing  thresholds 
as  the  basis  to  proportionately  scale  the 
thresholds  under  a  two-tier  structure. 
Thus,  since  500  horses  equal  1,000  AU, 
250  horses  would  equal  500  AU. 

Under  the  first  alternative  option  for 
horses  (NODA  Option  A).  EPA  would 
retain  500  horses  as  the  regulatory 
threshold  regardless  of  whether  a  two- 
tier  or  three-tier  structure  were  selected. 
In  other  words,  500  horses  would  be  the 
equivalent  of  500  AU  in  the  proposed 
two-tier  structure,  and  1 ,000  AU  in  the 


proposed  three-tier  structure.  Thus,  EPA 
would  not  change  the  horse  thresholds 
either  higher  or  lower,  but  would  retain 
the  existing  thresholds  in  whatever 
structure  is  adopted  in  the  final 
regulation.  Such  a  decision  would  be 
premised  on  the  recognition  that  this 
sector  is  relatively  small  and  increased 
regulation  is  unnecessary.  Facilities 
subject  to  the  existing  regulation  would 
continue  to  be  covered.  Under  the 
second  alternative  option  for  horses 
(NODA  Option  B),  EPA  would  adopt 
commenters'  suggestion  to  modify  the 
threshold  such  that  one  horse  would  be 
equivalent  to  one  AU  under  both  the 
three-tier  and  two-tier  scenarios. 

EPA  requests  comment  on  the  two 
new  options,  and  requests  that 
commenters  supply  the  following 
additional  data  to  assist  EPA  in 
evaluating  these  options:  data 
comparing  nutrient  content  of  race 
horse  manure  to  that  of  non-race  horses; 
complete  data  on  the  number  of 
confined  horse  operations, 
differentiating  those  at  racetracks  from 
those  that  are  not  racetracks;  and  the 
number  of  horses  confined  at  each. 

B.  Cow/Calf  Operations 

EPA  is  considering  revising  how  cow/ 
calf  pairs  are  counted  in  temporary 
confinement  areas  such  as  birthing  areas 
of  pasture-based  cow/calf  operations.  It 
has  not  been  EPA's  intention  to  regulate 
(through  the  existing  or  proposed  CAFO 
rules)  pasture-based  or  rangeland 
operations.  However,  a  farm  or  facility 
that  utilizes  pastures  or  rangeland  may 
also  have  pens.  lots.  bams,  or  stables 
where  animals  are  "stabled  or  confined" 
for  portions  of  their  lives.  Provided  that 
these  areas  meet  the  other  AFO 
definition  requirements,  these 
confinement  areas  would  meet  the 
definition  of  AFO  under  either  the 
existing  rule  or  the  proposed  rule.  For 
example,  a  beef  operation  that  uses 
rangeland  to  support  nwst  of  its  herd 
may  have  a  number  of  pens  where 
animals  are  kept  for  short  periods  of 
time  for  birthing,  veterinary  care,  or 
other  purposes.  Provided  that  these 
pens  confine  animals  for  45  days  or 
more  in  a  12-month  period  and  meet  the 
AFO  definition's  vegetation  criteria,  the 
pens  themselves  are  AFOs.  Further,  if 
these  pens  confine  the  requisite  number 
of  animals  and  meet  other  conditions, 
the  AFO  would  then  be  considered  a 
CAFO.  For  purposes  of  determining 
whether  the  facility  is  a  CAFO,  only 
animals  in  confinement  are  counted. 

EPA  received  many  comments 
expressing  concern  over  the  impact  of 
this  regulation  on  small  beef  operations. 
The  commenters  expressed  concern 
over  a  wide  range  of  issues  potentially 
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affecting  their  operations,  that  in  the 
aggregate  assumes  EPA  proposed  to 
regulate  pasture-based  operations. 
While  the  final  rulemaking  will  address 
the  many  different  issues  raised.  EPA 
wishes  to  stress  that  the  regulations 
apply  only  to  animals  in  confinement. 
Thus,  for  example,  a  1.000  head 
rangeland-based  beef  operation  with  200 
head  in  confinement  at  any  given  time 
would  only  count  the  200  head  to 
determine  whether  the  confinement  area 
meets  the  conditions  for  being 
considered  a  CAFO. 

The  current  regulations  do  not 
distinguish  between  beef  cattle  of 
different  size  or  weight.  Thus.  immat\ire 
beef  cattle  have  always  been  counted  as 
one  animal  and.  therefore,  a  cow/calf 
pair  in  confinement  would  be  counted 
as  two  animals  under  both  the  existing 
and  proposed  regulation.  As  a  result  of 
public  comment,  however.  EPA  is  now 
considering  revising  how  cow/calf  pairs 
are  counted  in  temporary'  confinement 
areas  such  as  birthing  areas  of  pasture- 
based  cow/calf  operations.  A  cow/calf 
pair  potentially  would  be  counted  as 
one  animal,  which  would  be  consistent 
with  how  EPA  treats  immature  animals 
in  other  sectors,  e.g..  dairy'  and  swine. 
Such  a  change  could  alleviate  concern 
expressed  by  commenters  about  the 
effects  of  the  proposed  rulemaking  on 
small,  pasture-based  beef  operations 
with  temporary  confinement  areas. 

One  possible  definition  of  a  cow/calf 
pair  would  count  the  pair  as  one  animal, 
but  would  count  them  as  two  animals 
where  weaned  offspring  are  kept  longer 
than  120  days.  EPA  requests  comment 
on  whether  to  count  cow/calf  pairs  as 
one  animal  in  the  beef  sector  and,  if  so, 
for  what  periodi)f  time  offspring  should 
be  considered  part  of  the  cow/calf  pair 
rather  than  counted  independently. 

C.  State  Flexibility  and  Innovation 

1.  State  Non-NPDES  Programs 

EPA  received  many  comments  from 
the  regulated  community  and  from  State 
agencies  saying  that  many  States  have 
active  and  effective  non-NPDES 
programs  that,  in  many  cases,  are  as 
effective  as  or  more  comprehensive  than 
EPA's  NPDES  program,  although  they 
may  differ  in  certain  respects. 
Commenters  felt  that  requiring  States  to 
implement  what  they  view  as  the 
inflexible  requirements  of  NPDES 
would  drain  State  resources  and  impede 
effectiveness  of  their  own  programs.  In 
particular,  many  State  commenters 
asserted  that  facilities  with  less  than 
1 .000  animal  units  are  often  best 
managed  through  these  existing  state 
programs.  Some  States  requested 
complete  recognition  of  their  non- 


NPDES  programs  as  "functionally 
equivalent  "  to  NPDES,  in  order  to 
exempt  them  from  operating  an  NPDES 
program  for  CAFOs  Others  requested 
flexibility  to  rely  on  State  non-NPDES 
programs  and  focus  NPDES  efforts  only 
where  needed,  particularly  with  respect 
to  regulating  facilities  with  fewer  than 
1.000  AU. 

The  Clean  Water  Act  specifically 
defines  point  sources  as  including 
CAFOs.  and  authorizes  EPA  to  issue 
NPDES  permits  to  point  sources.  EPA 
may  approve  State  programs  to 
implement  NPDES.  and  EPA  regulations 
list  the  elements  that  all  NPDES 
programs  must  contain  Those  elements, 
for  example,  include  (1)  federal 
enforceability;  (2)  public  participation; 
(3)  citizen  suits;  (4)  5-year  permit  terms, 
and  (5)  permit  conditions  and 
limitations  designed  to  limit  the 
discharge  of  pollutants  and  protect 
water  quality.  Facilities  required  to  be 
covered  by  an  NPDES  permit  must 
obtain  a  permit  from  an  agency 
authorized  to  issue  NPDES  permits. 
Thus,  in  order  for  a  program  to  be 
"functionally  equivalent,"  it  would 
have  to  issue  permits  that  meet  all  these 
elements. 

The  requirements  for  State  NPDES 
program  authorization  are  specified 
under  §  402(b)  of  the  CWA  and  within 
the  NPDES  regulations  (40  CFR  part 
123).  These  provisions  set  out  specific 
requirements  for  State  authorization 
applicable  to  the  entire  NPDES  program. 

EPA  believes,  however,  that  flexibility 
could  be  provided  to  State  programs 
within  the  design  of  those  portions  of 
the  NPDES  program  relating  to  CAFOs. 
For  exam^e,  although  the  CWA 
requires  (iAFOs.  as  point  sources,  to  be 
covered  bv  an  NPDES  permit,  it  leaves 
the  definition  of  CAFO  to  EPA  While 
EPA  believes  that  the  current  and 
proposed  CAFO  NPDES  program 
provides  a  reasonable  degree  of 
flexibility  consistent  with  CWA 
requirements,  we  are  today  soliciting 
comment  on  alternatives  that  could 
more  explicitly  allow  States  to  continue 
their  non-NPDES  programs  while  still 
incorporating  a  degree  of  federal 
oversight  to  ensure  public 
accountability  for  protection  of  water 
quality. 

EPA  received  many  comments  on 
whether  to  adopt  either  the  two-tier  or 
three-tier  structure  of  the  NTDES  rule. 
Today's  notice  is  not  addressing  these 
comments  (including  specific  elements 
of  the  middle  tier  conditions  in  the 
three-tier  structure,  the  proposed 
certification  process,  and  other  . 
elements).  Those  issues  will  be 
addressed  in  the  final  rulemaking. 


EPA  through  today's  notice  is  seeking 
comment  on  ways  to  provide  additional 
flexibility  for  recognizing  the  value  of 
well-developed  non-NPDES  State 
programs.  EPA  believes  the  proposed 
regulation  includes  several  options  to 
provide  flexibility  under  both  a  two-tier 
and  a  three-tier  approach  Today's 
notice  discusses  two  additional  ways  to 
provide  flexibility  for  middle-tier 
facilities  under  a  three-tier  approach.  In 
both  these  new  options.  EPA  would  still 
require  permits  of  the  largest  CAFOs 
that  meet  the  regulatory-  threshold,  such 
as  those  with  greater  than  1,000  AU,  but 
States  could  seek  flexibility  to  address 
smaller  operations  (i.e  ,  middle-tier 
operations  with  300  AV  to  1.000  AU 
and  those  with  less  than  300  AU)  using 
non-NPDES  programs. 

Under  these  two  options,  for  the 
middle-tier  operations.  EPA  would  set 
forth  a  definition  of  C.^FO  that  could 
vary-  depending  on  whether  the  State 
had  a  non-NPDES  program  that 
adequately  addressed  manure 
management  for  operations  of  this  size. 
If  the  State  does  have  an  adequate 
program,  it  would  be  entitled  to  greater 
flexibility  in  how  it  manages  CAFOs 
under  the  NPDES  program  As 
discussed  below,  this  flexibility  could 
take  two  basic  forms.  First,  an  N'PDES- 
authorized  State  could  alter  its  CAFO 
definition  for  middle-tier  operations  to 
contain  a  tailored  set  of  conditions 
different  from  what  would  be  in  the 
federal  regulations  defining  which 
operations  of  this  size  are  CAFOs 
Second,  the  State  could  adopt  a  simpler 
regulatory-  structure  than  would 
otherwise  be  required  (i.e..  two-tier 
versus  three-tier)  This  flexibility'  in  the 
CAFO  definition  would  recognize  that 
the  appropriate  management  of  middle- 
tier  operations  under  the  non-NPDES 
State  programs  minimize  water  quality- 
impacts  from  these  facilities  to  such  a 
degree  that  EPA  is  justified  in  altering 
the  definition  of  who  needs  to  be 
permitted  in  this  categon-  of  facilities. 

a.  State  Flexibility  Alternative  1: 
Flexibility  Under  NTDES  for  Middle 
Tier 

The  first  State  flexibility  alternative 
would  apply  in  the  case  where  EPA 
w-ould  adopt  a  three-tier  structure  in  the 
final  rule.  All  CAFOs  with  greater  than 
1.000  AU  would  be  required  to  obtain 
an  NTDES  permit;  for  those  with  fewer 
than  1,000  AU  (or  whatever  regulatory- 
threshold  is  selected  in  the  final 
regulation).  EPA  would  in  this 
alternative  grant  specific  negotiated 
fiexibility  to  a  State  for  a  portion  or 
portions  of  the  NTDES  program  in  order 
to  facilitate  effective  State  nnn-NPDES 
programs  that  assist  smaller  operations 
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to  avoid  meeting  the  middle  tier 
conditions  for  being  defined  as  a  CAFO 
under  NPDES.  In  this  manner.  States 
would  be  able  to  utilize  their  existing 
non-NPDES  programs  to  minimize  the 
number  of  AFOs  that  would  otherwise 
become  subject  to  NPDES  permitting. 
EPA  would  grant  the  flexibility  through 
the  existing  NPDES  program 
modification  process,  discussed  below 
EPA  would  use  the  relevant  program 
assessment  criteria  discussed  in 
following  sections  to  evaluate  the 
adequacy  of  the  State  program  in  the 
areas  of  the  requested  flexibility 

One  type  of  flexibility  EPA  might 
provide  for  middle-tier  operations  is 
negotiation  of  the  time  frame  for  when 
the  revised  CAFO  definition  would  take 
effect  within  the  State.  The  intent  would 
be  to  give  States  sufficient  time  to 
implement  their  non-NPDES  programs, 
provided  that  the  State  has  a  plan  for 
active  enforcement  and  compliance  for 
middle-tier  facilities  under  the  existing 
regulation  during  the  negotiated  period. 
By  allowing  the  State  time  to  carry  out 
appropriate  management  of  animal 
feeding  operations  under  its  non-NPDES 
program,  the  effect  could  be  that  fewer 
operations  in  the  State  would  meet  the 
conditions  for  being  defined  as  a  CAFO 
once  the  revised  regulations  go  into 
effect.  During  the  phase-in  period,  the 
middle-tier  conditions  under  the 
existing  CAFO  definition  would  remain 
in  force  (direct  discharge,  water  of  the 
U.S.  running  through  the  facility).  After 
the  negotiated  phase-in  period,  the 
revised  middle  tier  conditions  would 
take  effect 

Another  type  of  flexibility  EPA  is  now 
considering  in  order  to  recognize  an 
adequate  State  non-NPDES  program  is 
to  allow  the  State  to  adopt  a  CAFO 
definition  that  has  a  different  set  of 
conditions  for  being  defined  as  a  CAFO 
for  the  middle  tier  operations.  EPA 
would  work  with  a  State  to  determine 
how  to  modify  the  CAFO  middle  tier 
conditions.  For  example,  if  the  State  has 
an  alternative  method  for  addressing 
excess  manure  statewide,  a  tailored 
condition  could  be  devised  to  replace 
middle-tier  conditions  that  would 
otherwise  apply  in  the  final  rule  to 
address  excess  manure.  Finally,  if  the 
State  has  a  program  for  targeting 
watersheds  at  risk,  specific  conditions 
or  requirements  could  be  developed  to 
target  CAFOs  in  those  watersheds.  EPA 
might  also  offer  this  flexibility  on  an 
mtenm  basis  As  a  variation  on  this 
alternative,  a  State  could  implement  for 
a  limited  period  an  alternative  set  of 
middle  tier  conditions  based  on  those  in 
the  current  regulation  in  order  to  allow 
the  State  to  focus  resources  on  high  risk 
facilities. 


This  alternative  could  include  a  good 
faith  flexibility  option  for  first  time 
discharges  at  middle-tier  AFOs  that  are 
not  CAFOs.  The  State's  regulations 
could  provide  that  if  the  State  program 
succeeds  in  correcting  the  deficiencies 
at  a  middle-tier  facility  that  led  to  the 
one-time  discharge,  the  facility  remains 
outside  the  definition  of  a  CAFO  if  there 
is  just  that  one  time  occurrence.  Failure 
to  correct  the  deficiencies  in  a  timely 
way,  or  recurrence  of  a  discharge,  would 
cause  the  facility  to  be  defined  as  a 
CAFO,  to  require  a  permit,  and  to  be 
subject  to  enforcement  under  NPDES 
Even  for  first-time  discharges,  however, 
owners  or  operators  would  have  a  duty 
to  notify  the  permit  authority  and  to 
seek  assistance  in  correcting  the 
problem.  Failure  to  do  so  would  result 
in  a  reporting  violation  under  Section 
308oftheCWA 

EPA  seeks  comment  on  this  flexibility 
and  on  other  possible  specific  means  of 
granting  flexibility  that  States  may  be 
interested  in  to  facilitate 
implementation  of  their  non-NTDES 
programs  for  middle-tier  facilities.  EPA 
also  seeks  comment  on  ways  the  State 
could  demonstrate  an  assurance  that  the 
program  will  continue  to  meet  the 
criteria  used  to  obtain  approval  for  the 
State  program,  described  below. 

b.  State  Flexibility  Alternative  2:  Opt- 
Out  From  NPDES  for  State  Programs 
Covering  Facilities  Below  the  CAFO 
Threshold 

In  the  second  State  fiexibility 
alternative,  EPA  would  recognize 
effective  State  non-NPDES  programs  by 
allowing  States  with  such  programs  to 
define  CAFOs  under  a  two-tier  NPDES 
structure,  while  other  States  w«uld  be 
required  to  continue  to  define  CAFOs 
under  a  three-tier  structure.  In  this 
alternative,  under  the  two-tier  structure, 
facilities  over  1,000  AU  (or  the  final 
regulatory  threshold)  in  States  with 
approved  non-NPDES  programs  would 
be  CAFOs  and  would  be  required  to 
obtain  an  NPDES  permit  while  facilities 
with  fewer  than  1,000  AU  would  not  be 
CAFOs,  unless  designated  by  EPA  or  the 
permit  authority. 

In  this  alternative,  when  States  amend 
their  NPDES  programs  to  incorporate 
the  requirements  of  the  final  revised 
regulation,  they  would  submit  a 
description  of  their  non-NPDES  program 
for  smaller  AFOs,  those  under  1,000 
AU.  EPA  would  evaluate,  as  part  of  the 
modification  review  process,  whether 
the  State  non-NPDES  program  provides 
enough  assurance  such  that  EPA  could 
determine  that  the  AFOs  in  the  middle 
tier  posed  sufficiently  lowered  risk  of 
discharging  as  to  make  them  unlikely  to 
be  considered  a  point  source.  Upon 


approval  by  EPA,  the  State  would  be 
allowed  to  operate  under  a  two-tier 
NPDES  structure,  in  which  permits 
would  be  required  only  of  large  CAFOs 
(e.g.,  those  over  1,000  AU)  or  those  that 
are  designated.  States  that  do  not  apply 
for  this  alternative,  or  States  that  fail  to 
obtain  approval  of  their  alternative 
program,  would  be  required  to 
implement  the  middle  tier  requirements 
of  the  three-tier  structure,  assuming  it  is 
adopted  in  the  final  regulation. 

In  this  case,  although  States  would 
not  be  operating  an  NPDES  permitting 
program  for  the  middle  tier,  federal 
accountability  would  still  be  retained 
since  the  State  would  be  expected  to 
pursue  NPDES  permitting  and 
enforcement  actions  against  facilities 
that  continue  to  fail  to  adopt  the 
controls  called  for  under  the  State  AFO 
program.  States  would  still  have  the 
authority  to  designate  AFOs  below  the 
regulatory  threshold  as  CAFOs  and, 
under  the  proposed  rule,  EPA  itself 
could  also  designate  facilities  of  this 
size  as  CAFOs  if  the  State  has  not  done 


so. 


EPA  is  soliciting  comment  on  the 
flexibility  options  described  above,  and 
is  also  seeking  additional  comments  on 
other  approaches  to  provide  States  with 
greater  flexibility,  in  recognition  of 
effective  State  non-NPDES  programs  for 
manure  management. 

c.  EMS  as  a  Basis  for  State  Flexibility 

States  would  be  encouraged  to 
consider  the  use  of  Environmental 
Management  Systems  (EMSs)  as  a  tool 
in  either  of  the  flexibility  options 
described  above  to  enhance  their  State 
programs,  particularly  in  areas  such  as 
manure  management,  identifying  and 
tracking  AFOs,  providing  systems  of 
accountability,  and  public  participation. 
EMSs  can  be  a  key  aspect  of  a 
permitting  and/or  voluntan,-  program  in 
achieving  environmental  goals  and 
addressing  a  full  range  of  significant 
environmental  impacts.  EMSs  currently 
are  being  used  in  certain  portions  of  the 
AFO  industry.  As  discussed  more  fully 
in  the  section  below  entitled 
"Environmental  Management  Systems. "" 
EPA  is  considering  .several  additional 
options  for  including  flexibility  in  the 
regulations  to  recognize  the  value  of 
EMSs  as  a  tool  for  helping  operators  to 
achieve  performance  goals. 

d.  Process  for  Granting  Flexibility 

EPA  envisions  that  under  the 
alternatives  described  above,  a  State 
would  be  required  to  apply  for  the 
flexibility  it  is  interested  in  when  it 
submits  an  NPDES  program 
modification  in  order  to  implement  the 
final  CAFO  rule.  (A  State  could  also  do 
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so  at  a  later  date,  but  would  be  required 
to  adopt  EPA's  approach  for  regulating 
middle-tier  facilities  until  an  alternative 
State  program  was  approved.)  EPA 
could  require  public  review  of  the 
proposed  modification  by  designating 
the  modification  as  a  "substantial 
modification  ■  under  40  CFR  123.62. 
The  NPDES  program  modification 
process  is  described  in  40  CFR  123.62 
and  in  guidance  issued  in  1986 
(National  Pollutant  Discharge 
Elimination  System  State  Program 
Guidance  for  Development  and  Review 
of  State  Program  Applications  and 
Evaluation  of  State  Legal  Authorities,  at 
40  CFR  parts  122-125  and  403.  Volume 
One,  July  29,  1986).  The  regulations 
provide  that  EPA  can  make  a  case-by- 
case  determination  for  each 
modification  as  to  whether  it  is 
"substantial'  and,  therefore,  must 
undergo  public  notice  and  comment 
prior  to  approving  the  modification.  The 
basis  for  making  this  determination  as 
described  in  the  guidance  is  (1)  the 
degree  of  public  interest  and  (2)  the 
magnitude  of  change  to  the  State's 
program. 

EPA  seeks  comment  on  this  approach 
and  on  the  advisability  and  need  to  seek 
public  comment  prior  to  granting  any 
flexibility. 

e.  State  Program  Assessment  Criteria 

EPA  would  establish  performance 
criteria  for  any  alternative  non-NPDES 
State  program  that  is  a  candidate  for 
NPDES  CAFO  program  flexibility  to 
assure  national  consistency  in  facilitv 
standards  and  environmental  outcomes 
Presented  below  are  a  set  of 
performance  criteria  EPA  is  considering 
for  making  this  evaluation  These 
criteria  would  enable  EPA  and  the 
public  to  assess  a  State's  readiness  to 
operate  part  or  all  of  its  non-NPDES 
program  in  lieu  of  the  final  rule's 
requirements  for  the  middle  tier.  EPA 
seeks  comment  on  the  criteria  and  their 
ability  to  serve  as  the  basis  for  an 
assessment  of  non-NPDES  State 
programs. 

The  most  revealing  measure  of  a  State 
program's  effectiveness  at  reducing  the 
risk  of  a  discharge  from  AFOs  would 
ultimately  be  water  quality  monitoring 
data  and  attainment  of  state  water 
quality  standards.  EPA  is  considering 
whether  and  to  what  extent  this  type  of 
information  could  be  useful  in 
evaluating  the  effectiveness  of  the  State 
program.  Among  the  challenges  to  be 
addressed  would  be  a  need  to 
understand  how  existing  water  qualitv 
data,  including  whether  the  State  is 
achieving  water  quality  standards,  could 
predict  the  effectiveness  of  State 
programs  in  preventing  future 


discharges  and/or  maintaining  water 
quality  standards  in  the  future.  EPA 
requests  comment  on  these  issues. 

In  addition  to  actual  water  qualitv 
monitoring.  EPA  believes  certain 
programmatic  performance  measures 
can  serve  as  criteria  for  assessing  the 
effectiveness  of  a  State  program.  While 
favorable  answers  to  questions  posed 
under  each  criterion  in  and  of 
themselves  do  not  guarantee  program 
effectiveness,  collectively  they  can  serve 
as  indicators  of  environmental 
performance  and  are  generally  viewed 
as  characteristic  of  State  programs  that 
exhibit  leadership  in  feedlot 
management.  Therefore,  to  be 
considered  effective,  EPA  is  considering 
requiring  through  the  regulations  that 
any  alternative  State  program  would 
need  to  meet  some  or  all  of  the 
following  criteria,  which  are  discussed 
in  more  detail  below:  (1)  Identify  and 
track  AFOs  in  a  systematic  manner.  (2) 
adopt  facility  standards  for  development 
of  technically  sound  CNMPs  for  all 
AFOs  and  zero  discharge  from  the 
production  area;  (3)  establish 
performance  measures  that  provide 
feedback  on  the  efficacy  of  CNMPs:  (4) 
implement  a  system  of  accountability 
(e.g.,  inspection,  compliance, 
enforcement);  (5)  demonstrate  resources 
are  adequate  to  meet  program  objectives, 
including  delivery  and  management 
mechanisms  for  technical  assistance  and 
funding:  and  (6)  contain  provisions  for 
public  participation  that  meet  or  exceed 
CWA  objectives  for  participation 

Through  today's  notice.  EPA  seeks 
comment  on  these  criteria  as  a  valid 
basis  for  assessing  whether  a  State  non- 
NPDES  program  is  sufficient  for 
allowing  the  flexibility  in  the  CAFO 
definition  described  in  this  section.  EPA 
also  seeks  comment  on  any  burden 
associated  with  meeting  these  criteria 
and  whether  there  is  an  alternative  set 
of  criteria  (including  some  or  all  of  these 
or  other  criteria),  which  would  increase 
flexibility  for  State  non-NPDES 
programs  while  ensuring  adequate 
protection  of  water  qualit\-  from  CAFO 
discharges 

Identify  and  track  AFOs.  EPA  has 
observed  in  the  past  that  a  States  abilitv 
to  track  its  AFOs  is  highly  correlated 
with  a  program's  effectiveness.  To 
assess  a  States  ability  to  meet  this 
criterion,  EPA  would  need  to  determine 
that  the  State's  program  adequately  and 
reasonably  addresses  the  following 
elements;  (1)  How  does  the  State 
identify  and  track  AFOs?  (2)  Is  there  a 
State  permitting  or  registration  program 
for  smaller  AFOs?  (3)  What  thresholds 
are  used  for  permits,  registration,  or 
other  tracking  mechanism?  (4)  What 
terms  and  conditions  are  used  for 


permits  or  registration?  (5)  How  many 
facilities  are  covered  by  State  permit (s)/ 
registration  compared  to  absolute 
numbers  of  AFOs'  (6)  In  which  cases 
does  the  State  use  non-NPDES  general 
permits  and  individual  permits' 

As  an  example  of  a  effective  tracking 
program,  EPA  is  aware  of  one  State  that 
has  a  comprehensive  registration 
component  that  ser%'es  as  a  basis  for 
referring  facilities  for  technical  and 
financial  assistance.  To  identif\-  the 
target  universe  of  AFOs.  the  State  works 
with  local  conser\ation  districts  to 
inventory  the  facilities  This 
information  is  then  entered  into  a 
tracking  system,  and  serves  as  the  basis 
for  scheduling  site  visits  to  the  AFOs. 

EPA  requests  comment  as  to  what 
extent  AFOs  should  be  identified  and 
tracked  to  assure  environmental 
performance  of  non-NPDES  State 
programs.  EPA  further  solicits  examples 
of  how  this  is  done  in  effective  State 
programs. 

Facility  standards  for  development  of 
CNMPs  and  for  zero  discharge  from  the 
production  area.  The  goal  of  the  NTDES 
provisions  in  the  CAFO  rule  is  to 
minimize  environmental  impacts  either 
directly  from  a  facility's  animal 
production  areas  or  through  the  use  and 
application  of  the  nutrients  generated  at 
the  facility  Therefore.  EPA  would  need 
to  find  that  an  alternative  State  program 
at  a  minimum  provides  for  adequate 
development  of  CNMPs  and  ensures 
that  facilities  will  meet  zero  discharge 
standards.  To  evaluate  a  State  s  abilitv 
to  meet  this  criterion.  EPA  would  need 
to  evaluate  the  following;  (1)  How  will 
the  State  work  with  AFOs  to  help  them 
develop  CNMPs'  (2)  How  are  overflows 
from  manure  storage  areas  prevented' 

(3)  What  lagoon  seepage  rate  is  allowed? 

(4)  What  other  controls  does  the  State 
promote? 

The  goal  of  the  USDA/EPA  Unified 
Strategy  for  -\nimal  Feeding  Operations 
is  to  promote  development  of  CNMPs 
for  all  AFOs  A  CNMP  incorporates 
conservation  practice  standards  that  go 
beyond  basic  nutrient  management 
planning,  and  incorporates  a  variety  of 
practices  to  pre.ser\'e  water  quality.  In 
addition,  the  EPA  proposed  regulation 
includes  a  zero  discharge  standard, 
requiring  beef  and  dair\  facilities  to  be 
designed,  operated  and  maintained  to 
prevent  discharge  in  less  than  a  25-year, 
24-hour  storm,  and  limiting  swine  and 
poultry  facilities  from  discharging  in 
any  non-catastrophic  storm.  EPA  would 
evaluate  whether  the  State  program 
adequately  addresses  both  the  CNMP 
and  zero  discharge  goals.  EPA  solicits 
comment  on  whether  and  to  what  extent 
requirements  for  CNMPs  and  zero 
discharge  from  the  production  areas  for 


I 


58600 


Federal  Register/Vol.  66,  No.  225/ Wednesday,  November  21,  2001  / Proposed  Rules 


AFOs  in  the  middle  tier  could  be  met 
through  State  Non-NPDES  programs. 

In  general,  EPA  would  taxe  into 
account  all  aspects  of  the  State  program 
that  demonstrate  control  of  pollutants 
from  AFOs.  To  that  end.  EPA  would 
also  take  into  account  features  of  the 
program  that  go  beyond  direct  NPDES 
requirements,  such  as  bans  on  new 
construction,  phase-out  of  lagoons,  or 
controls  on  air,  odor  or  ground  water. 
An  example  of  a  program  that  goes 
beyond  the  proposed  NPDES 
requirements  is  a  State  that  requires 
AFO  operators  to  seek  and  obtain 
construction  permits  based  on  design 
standards  that  are  more  stringent  than 
NPDES  standards  Other  examples  may 
exist  as  well,  and  EPA  would  welcome 
such  information. 

Establish  performance  measures.  An 
effective  State  program  would  need  to 
have  in  place  measures  that  provide 
feedback  on  the  program's  ability  to 
control  water  quality  impacts  from 
nutrients,  sediment,  and  other 
conventional  and  nonconventional 
pollutants  associated  with  CAFOs. 
Despite  the  challenges  often  inherent  in 
collecting  and  analyzing  these  data,  EPA 
believes  that  a  State's  activities  in 
establishing  environmental  baselines 
and  measuring  trends  (e.g..  trends  for 
nutrient  loading)  can  help  demonstrate 
the  program's  intent  and  maturity.  In 
assessing  a  State's  performance 
measures  to  control  water  quality 
impacts,  EPA  would  consider  whether 
the  State  has  undertaken  efforts  to 
understand  sources,  fate,  and  transport 
of  pathogens  and  antibiotics  since  this 
is  an  emerging  water  quality  issue.  EPA 
requests  comment  on  what  kind  of 
performance  measures,  if  any.  EPA 
should  consider  requiring. 

Implement  a  system  of  accountability 
Facility  standards,  however  rigorous, 
are  without  value  if  there  is  no 
corresponding  effort  to  ensure 
adherence  to  the  standards. 
Consequently  EPA  believes  that  an 
important  indicator  of  an  effective  State 
program  is  how  the  State  works  with 
facilities  once  they  are  identified  as 
AFOs.  EPA  would  evaluate  whether  the 
State's  program  provides  adequate 
accountability  based  on  the  following 
criteria:  (1)  What  is  the  frequency  of 
inspections  or  site  visits?  (2)  What 
happens  once  a  complaint  is  received? 

(3)  What  is  the  relationship  with  EPA? 

(4)  How  is  EPA  kept  informed  of  actions 
at  facilities?  (5)  At  what  point  are 
federal  enforcement  authorities  applied? 
(6)  What  steps  are  taken  if  a  problem  or 
potential  problem  is  detected  at  a 
facility  (e.g.,  referral  to  local  industry 
group,  agricultural  agency,  or  other 
organization  for  technical  assistance 


services;  regulatory  agency  compliance/ 
enforcement  procedures;  fines;  etc.)?  (7) 
WhatAoluntary  efforts  are  underway  to 
aid  facilities  in  achieving  facility 
standards?  (8)  Does  the  State  regularly 
track  and  evaluate  the  magnitude  and 
resolution  of  problem/discharge  reports? 

States  currently  have  a  variety  of 
approaches  for  ensuring  that  AFOs 
adhere  to  standards.  One  obvious 
indicator  of  effective  follow-through 
would  be  the  vigor  of  the  AFO 
program's  inspection,  compliance  and 
follow-up  component.  These  measures 
must  however  be  analyzed  carefully  to 
determine  their  true  correlation  with 
program  efficacy.  For  example,  one 
State  AFO  program  inspects  facilities 
twice  a  year,  as  part  of  its  non-NPDES 
program.  However,  critics  of  this 
particular  program  note  that  the  State 
takes  little  subsequent  action  to  follow 
up  with  facilities  once  a  problem  is 
detected.  Another  example  of  a  program 
that  might  be  viewed  critically  is  a  case 
where  the  State  has  permitted  all  AFOs 
down  to  a  very  low  threshold,  but  rarely 
inspects  or  performs  site  visits  to  assess 
comphance  at  individual  facilities. 

AFO  programs  for  smaller  facilities 
could  still  be  judged  as  providing 
appropriate  oversight  regardless  of 
whether  the  State  makes  extensive  use 
of  permits  and  enforcement  orders.  For 
the  majority  of  AFOs,  voluntary 
programs  are  often  the  most  appropriate 
means  for  guiding  the  facility  to 
achieving  any  design  or  operating 
standards.  For  example,  one  State  with 
an  active  program  uses  a  graduated 
system  of  referrals  under  which 
operators  who  fail  to  address  problems 
in  a  timely  manner  are  first  referred  to 
technical  assistance  groups,  then  State 
support  programs,  and  then  State 
regulatory  programs.  If  the  facility  still 
is  deemed  to  present  a  problem,  it  may  , 
ultimately  be  'designated"  as  a  CAFO 
and  be  required  to  apply  for  a  permit. 

Other  States  offer  varying  degrees  of 
technical  assistance,  and  may  promote 
or  fund  environmental  assessment 
programs  such  as  the  America's  Clean 
Water  Foundation  On-Farm  Assessment 
and  Environmental  Review  (OFAER). 
For  example,  one  State  has  an  AFO 
program  that  provides  more  funding  for 
AFOs  in  that  State  than  does  EPA  and 
USDA  combined.  With  this  in  mind,  the 
Agency  would  plan  to  give  due  weight 
to  a  State's  technical  assistance 
program,  including  elements  that  offer 
education,  training,  technical  or 
financial  assistance. 

Demonstrate  adequate  resources.  To 
be  considered  effective,  a  State  would 
also  need  to  demonstrate  that  it 
possesses  adequate  resources  to  meet 
the  program's  objectives.  Beyond 


obvious  concerns  for  staffing  and 
program  budgets,  EPA  would  also  be 
interested  in  State  efforts  to  deliver 
program  resources  to  particular 
environmental  problems.  For  example. 
EPA  would  evaluate:  (1)  Is  there  a  State- 
wide manure  management  program?  (2) 
How  does  it  work?  (3)  What 
mechanisms  does  the  State  use  for 
targeting  or  prioritizing  actions  on 
specific  AFOs  or  groups  of  AFOs  (e.g., 
targeting  based  on  sector  of  concern, 
watersheds  at  risk,  citizens  complaints). 
(4)  How  does  the  State  use  non-point 
source  information  to  guide  actions  on 
AFOs? 

A  State-wide  manure  management 
program,  for  example,  could  help  target 
geographic  areas  where  nutrient 
production  exceeds  demand,  and  could 
assist  in  locating  other  jurisdictions 
where  a  shortfall  exists.  Another 
example  of  environmental  targeting 
occurs  in  a  State  whose  AFO  program 
uses  a  watershed-based  approach  to 
prioritize  actions  on  facilities.  Even 
though  this  particular  State  issues 
permits  on  a  10-year  cycle  (rather  than 
the  5-year  cycle  called  for  under 
NPDES),  the  program  is  widely 
respected  for  its  ability  to  control  AFO 
impacts  in  at-risk  watersheds.  Other 
States  have  programs  that  target 
inspections  and  technical  assistance  to 
AFOs  based  on  geographic 
concentration  of  facilities. 

EPA  seeks  comment  on  these 
measures  to  evaluate  whether  States 
possess  adequate  resources  for  program 
objectives  and  whether  alternative 
measures  would  be  appropriate. 

Provisions  for  public  participation. 
EPA  does  not  believe  that  a  State  with 
a  non-NPDES  program  should  receive 
flexibility  without  assurance  of 
adequate  public  participation  in  its 
development  and  implementation.  To 
evaluate  State  efforts  in  this  area.  EPA 
would  assess  the  adequacy  of  all  of  the 
following  factors:  (1)  Stakeholder 
involvement  in  program  development 
and  implementation;  (2)  opportunity  for 
public  input  on  permit  issuance;  (3) 
opportunity  for  the  public  to  request 
hearings  on  permits;  (4)  public 
availability  of  permit/ registration 
information;  (5)  method  of  tracking  and 
responding  to  citizen  complaints;  and 
(6)  provisions  for  appeals  and  citizen 
suits. 

EPA  requests  comment  on  the 
appropriate  level  of  public  participation 
in  non-NPDES  programs  and  whether 
these  or  an  alternative  set  of  factors 
would  be  more  appropriate  for  States,  to 
ensure  adequate  public  participation. 

EPA  seeks  comment  on  which  of 
these  would  be  critical  factors  in  making 
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its  determination  concerning  program 
adequacy. 

EPA  in  general  requests  comment  on 
the  various  ideas  for  flexibility 
discussed  today,  and  on  how  any  aspect 
of  them  might  be  used  in  combination 
to  achieve  the  goals  of  providing 
enhanced  flexibility  for  State  non- 
NPDES  programs  while  ensuring 
appropriate  assurances  to  the  public  for 
protection  of  water  quality  from  CAFO 
discharges. 

D.  Environmental  Management  Systems 

EPA  is  soliciting  comment  on  three 
new  options  concerning  the  use  of 
environmental  management  systems 
(EMS).  In  the  preamble  for  the  proposal 
(at  66  FR  3027),  EPA  described  an 
option  under  which  a  processor  would 
not  be  required  to  be  co-permitted  with 
its  producer(s)  if  the  processor 
developed  an  EMS  that  met  certain 
conditions.  Reactions  to  this  specific 
option  and  to  EMSs  in  general  were 
mixed.  In  light  of  discussions  with 
stakeholders  and  further  information  on 
the  use  of  EMSs  in  other  industries,  EPA 
is  continuing  to  consider  how  best  to 
incorporate  EMS-based  alternatives  into 
the  final  rulemaking.  Today's  notice 
outlines  additional  ways  in  which  EPA 
is  considering  incorporating  EMS-based 
alternatives  into  the  final  regulations  as 
a  way  of  providing  States  with 
flexibility  in  managing  their  CAFO 
programs. 

EPA  is  also  setting  forth  an  EMS 
protocol,  or  framework  for  an  acceptable 
EMS,  that  it  is  considering  incorporating 
into  the  regulations.  EPA  might  require 
States  to  adopt  such  a  protocol  if  they 
want  to  offer  these  EMS-based  options. 
EPA  is  soliciting  comments  on  this 
protocol. 

The  four  potential  EMS  options  that 
EPA  is  now  considering,  as  discussed 
below,  are:  (1)  EMS  Option  1:  Modified 
Permit  Requirements  for  Facilities  > 
1,000  AU;  (2)  EMS  Option  2:  EMS  as  a 
Basis  for  Excluding  Operations  from  the 
CAFO  Definition  for  facilities  with  300 
AU  to  1.000  AU;  (3)  EMS  Option  3:  EMS 
as  a  Basis  for  State  Flexibility  in 
Defining  Who  is  a  CAFO  for  300  AU— 
1,000  AU;  and  (4)  EMS  Option  4:  Co- 
permitting. 

EPA  recognizes  that  developing  an 
EMS,  including  successful  completion 
of  third-party  audits,  would  cause  a 
facility  to  incur  certain  costs.  Therefore, 
in  addition  to  soliciting  overall 
comments  on  these  EMS-based 
alternatives,  EPA  would  like  to  get  any 
information  on  the  existing  costs  of  EMS 
implementation  for  animal  feeding 
operations,  both  on  a  per-facility  and 
organization-wide  basis.  Types  of  costs 
that  could  be  relevant  include  staff  and 


consultant  costs,  costs  of  upgrading 
operations  to  make  them  conform  to  the 
EMS  elements  contained  in  this  notice, 
and  costs  of  completing  third-party 
audits.  EPA  will  consider  this 
information  carefully  as  it  deteijnines 
whether  EMS-based  alternatives  should 
be  included  in  the  final  rule.  EPA  is  also 
requesting  any  available  information  on 
the  performance  of  EMSs  in  addressing 
regulated  and  unregulated 
environmental  impacts. 

A  simple  definition  of  an  EMS  is  a 
continual  cycle  of  planning, 
implementing,  reviewing,  and 
improving  the  actions  an  organization 
takes  to  meet  its  environmental 
obligations.  These  obligations  include, 
but  need  not  be  limited  to,  regulated 
activities.  First  adopted  by 
manufacturing  industries,  EMSs  are 
now  being  increasingly  used  in  the  U.S 
and  throughout  the  world  by  various 
industry  sectors,  including  animal 
agriculture,  and  by  a  growing  number  of 
public  agencies.  EMSs  provide 
organizations  with  powerful  tools  to 
assess  enviroiunental  impacts 
systematically  from  a  wide  variety  of 
activities,  many  of  which  are  not 
regulated,  and  to  reduce  these  impacts 
over  time.  Common  examples  of 
activities  typically  not  subject  to  federal 
regulation  that  can  be  addressed 
through  an  EMS  include  odor,  noise, 
and  energy  consumption.  Benefits  may 
include  cost  savings,  increased 
operational  efficiency,  risk  reduction, 
improved  internal  communication,  and 
improved  relations  with  external 
parties.  EMSs  typically  incorporate  a 
feedback  mechanism  that  supports 
measurement  of  performance  against  a 
set  of  measurable  objectives  and 
provides  a  mechanism  for  correction  or 
preventive  action.  Implementing  an 
EMS  provides  an  organization  with  a 
broad-based  yet  flexible  way  of 
managing  a  full  range  of  enviroimiental 
issues.  Best  management  practices 
(BMPs)  can,  and  often  do,  provide  the 
substantive  underpinning  of  an  effective 
EMS,  but  BMPs  alone  cannot  substitute 
for  a  dynamic  management  system  that 
reduces  current  risks  and  provides  a 
way  of  anticipating  future  risks,  and 
addressing  these  risks,  before  they  cause 
a  significant  environmental  impact. 

The  EMS,  by  its  nature,  is  designed  to 
address  multiple  pollutants  and 
pathways.  While  potentially  less 
prescriptive  and  more  flexible  than 
regulatory  requirements  for  a  particular 
pollutant  or  pathway,  an  EMS  would 
offer  compensating,  and  potentially 
offsetting,  environmental  gains  from 
other  measures  such  as  air  pollution 
control,  dust  control,  and  having  an 
emergency  response  plan  in  place.  An 


EMS  provides  the  operator  of  the  animal 
feeding  operation  with  an  efficient  and 
effective  means  of  analyzing  the  sources 
and  pathways  of  pollution  at  the 
facility,  identifying  appropriate 
controls,  and  assessing  progress  against 
identified  goals  An  EMS  alternative  in 
the  regulations  would  need  to  take  into 
account  all  forms  and  sources  of 
pollution  and  would  describe  a  facility's 
commitment  lo  implement  strategies, 
identifv'  needed  investments  in 
structures  and  changes  in  practices,  and 
develop  emergency  response  plans  to 
minimize  all  forms  of  pollution  that 
could  reach  the  waters  of  the  U.S. 

The  basic  elements  of  an  EMS. 
whether  they  are  based  on  the  ISO 
14001  International  Standard  or  a  more 
industry-specific  model,  are  not  new 
and  have  proven  they  have  the  potential 
to  be  effective  in  a  variety  of  settings  To 
make  effective  use  of  EMSs  in  the  CAFO 
regulations.  EPA  believes  it  is  important 
that  relevant  stakeholders  be  given  an 
opportunity  to  provide  input  to  the 
facility  as  the  EMS  is  developed,  that 
information  on  the  performance  of  the 
EMS  be  readily  available  to  regulators 
and  the  public,  and  that  some  form  of 
independent  third  party  verification  be 
included  as  means  of  ensuring  public 
confidence  A  May  2001  National 
Academy  of  Public  Administrators 
(NAPA)  report  on  third  party  auditing  of 
EMSs  under  ISO  14001  noted  that  given 
the  public  policy  implications,  it  is 
important  to  ensure  credible  and 
consistent  results  so  that  all  who  rely  on 
an  EMS.  including  the  public,  have 
appropriate  expectations  of  w  hat  it 
represents.  The  options  described  below 
contain  these  important  features 

EPA  has  been  involved  in  strategically 
promoting  the  voluntary  adoption  of 
EMS  for  several  years,  and  described  its 
policy  in  its  1999  report    Aiming  for 
Excellence — Actions  to  Encourage 
Stewardship  and  Accelerate 
Environmental  Progress  '  This  report 
states  that  "we  will  encourage 
organizations  to  use  EMSs  that  improve 
compliance,  pollution  prevention,  and 
other  measures  of  environmental 
performance."  Copies  of  this  report  are 
available  at  www. epa.gov/reinvent. 
taskforce/report99.  EPA  has  also 
developed  an  action  plan  that  identifies 
a  wide  range  of  activities  the  Agency 
will  undertake  to  follow  up  on  the 
recommendations  of  the  Report. 

Some  of  the  key  EMS-based  programs 
EPA  is  supporting,  in  partnership  with 
industry'  and  others,  are  the  National 
Environmental  Performance  Track,  the 
United  Egg  Producers  XL  Project,  and 
the  National  Biosolids  Partnership  EMS 
program.  More  recently,  the  Agency  has 
begun  to  work  with  selected  meat 
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processing  facilities  in  the  Midwest  to 
help  them  adopt  EMSs.  using  an  EMS 
guide  tailored  to  these  types  of  facilities. 
In  addition,  certain  companies  in  the 
animal  feeding  operations  industry, 
such  as  Smithfield  and  Premium 
Standard  Farms,  have  adopted  formal 
EMSs  under  the  ISO  14001  International 
Standard  for  their  operations  to  help 
improve  their  compliance  records. 
While  EPA  does  not  specifically  endorse 
the  efforts  of  these  companies,  we  note 
the  existence  of  their  EMS  programs 
simply  to  point  out  that  the  EMS 
concept  is  not  new  in  the  AFO  industry 

1.  EMS-Based  Regulatory  Options 

Today,  as  a  result  of  information 
received  since  the  proposed  rule  was 
published.  EPA  is  soliciting  comment 
on  three  additional  potential  approaches 
for  incorporating  EMS-based  options  in 
the  CAFO  regulations.  In  the  proposed 
rule.  EPA  solicited  comment  on  EMS  as 
an  option  for  co-permitting.  The  three 
additional  options  that  EPA  is  now- 
considering  would  make  the  EMS-based 
flexibility  more  generally  available  to 
both  large  and  medium  size  CAFOs. 

In  general,  these  EMS-based 
approaches  would  be  based  on  a 
recognition  that  a  comprehensive  EMS 
program  made  available  by  the  State  and 
implemented  hv  the  facility  would  have 
the  effect  of  reducing  the  facility's  point 
source-like  attributes — more 
specifically,  reducing  its  potential  for  a 
discharge  to  the  waters  from  a  discrete, 
identifiable  and  controllable  source. 
Accordingly,  because  these  facilities 
would  have  fewer  attributes  of  a  point 
source,  and  given  EPA's  discretion  to 
define  who  is  a  CAFO  point  source 
under  the  Clean  Water  Act,  EPA  would 
conclude  that  it  is  appropriate  to  scale 
back  or  eliminate  certain  middle-tier 
operations  that  employ  the  EMS 
approach  from  beiftg  defined  as  CAFOs. 
In  the  case  of  Option  1  below.  EPA 
would  not  exclude  large  operations  from 
the  CAFO  definition  where  they 
implement  EMSs  but  would  simplv  find 
it  appropriate  to  curtail  some  of  the 
technology-based  requirements  that 
would  otherwise  apply,  recognizing  that 
the  EMS  activities  would  make  those 
requirements  unnecessary. 

a.  EMS  Option  1:  Modified  Permit 
Requirements  for  Facilities  >  1,000  AU 

Under  the  original  CAFO  proposal,  all 
facilities  over  1.000  Ab'  would  be 
required  to  obtain  an  NPDES  permit, 
with  limited  exceptions.  In  Option  1, 
the  permit  authority  could  develop  an 
EMS  program  consistent  with  EPA's 
framework  that  would  grant  certain 
flexibility  to  permittees  such  as 
coverage  under  a  general  permit, 


modification  of  selected  requirements  in 
the  effluent  guideline,  or  reduced 
reporting  requirements.  EPA  could 
define  certain  elements  of  the  effluent 
guideline  that  could  be  modified  for 
facilities,that  adopt  an  EMS.  EPA  is 
soliciting  comment  on  which  types  of 
permit  requirements  it  may  be 
appropriate  to  amend  if  a  facility  of  tills 
size  implements  an  EMS  program. 

b.  EMS  Option  2:  EMS  as  a  Basis  for 
Excluding  Operations  From  the  CAFO 
Definition  for  Facilities  With  300  AU- 
1,000  AU 

Under  the  second  potential  approach, 
EMSs  could  also  be  used  by  those 
animal  feeding  operations  in  the  middle 
tier  of  the  three-tier  structure  (those 
between  300  AU  and  1,000  AU).  Under 
the  proposed  regulation,  owners  or 
operators  of  middle  tier  facilities  would 
be  defined  as  CAFOs  unless  they  certify 
that  they  do  not  meet  certain  criteria 
(that  are  adopted  in  the  final  regulation) 
that  indicate  a  risk  of  discharge  to  the 
waters.  Specifically,  in  the  proposed 
rulemaking,  the  facilities  in  the  middle 
tier  would  be  required  to  demonstrate 
the  following  to  not  be  defined  as  a 
CAFO:  (1)  Waters  of  the  United  States 
do  not  come  into  direct  contact  with  the 
animals  confined  in  the  operation:  (2) 
there  is  sufficient  storage  and 
containment  to  prevent  all  pollutants 
from  the  production  area  from  entering 
the  waters  of  the  United  States:  (3)  there 
has  not  been  a  discharge  from  the 
production  area  within  the  last  five 
years;  (4)  no  part  of  the  production  area 
is  located  within  100  feet  of  waters  of 
the  United  States:  (5)  in  cases  where 
manure  or  process-generated  wastewater 
are  land  applied,  they  will  be  land 
applied  in  accordance  with  a  Permit 
Nutrient  Plan. 

Under  this  EMS  option,  a  State  could 
adopt  an  alternative  condition  that 
would  exclude  a  middle-tier  facility 
from  being  defined  as  a  CAFO  if  the 
facility  demonstrates  that  it  is  carrving 
out  an  appropriate  EMS.  The  operation 
would  need  to  show  that  it  has 
successfully  completed  an  independent 
third  party  audit  of  its  EMS.  Among 
other  things,  the  EMS  would  need  to 
ensure  that  the  operation  achieves  zero 
discharge  from  the  production  area,  and 
that  it  has  a  CNMP  in  place  that  ensures 
that  manure  is  land  applied  in 
accordance  with  proper  agricultural 
practices. 

A  determination  of  the  adequacy  of 
the  EMS  would  be  made  during  the 
initial  third-party  EMS  audit,  described 
in  more  detail  later  in  this  notice.  Any 
facility  that  failed  to  properly 
implement  its  approved  EMS  would 
become  a  CAFO  and  be  required  to 


obtain  a  permit.  More  discussion  of 
potential  implementation  issues  follows 
later  in  this  section. 

c.  EMS  Option  3:  State  Flexibility  for 
300  AU-1,000  AU 

Under  the  third  approach,  an  NPDES 
authorized  State  could  seek  to  rely  on 
its  EMS  program  as  a  basis  for 
requesting  flexibility  in  how  it  defines 
which  AFOs  in  the  middle-tier  become 
CAFOs.  Once  it  found  that  the  State  had 
an  adequate  EMS  program.  EPA  could 
approve  State  CAFO  regulations  that 
contain  a  modified  set  of  conditions  for 
defining  who  is  a  CAFO,  or  could 
approve  State  regulations  that  define 
CAFOs  under  a  two-tier  rather  than  a 
three-tier  structure.  Please  see  the  above 
section  on  State  Flexibility  for  a 
complete  discussion. 

d.  EMS  Option  4;  Co-Permitting 

Please  see  the  discussion  in  the 
proposed  rule  (66  FR  3027)  of  the  use 
of  EMS  to  waive  the  requirement  for  co- 
permitting.  In  this  option,  the  permit 
authority  could  waive  the  requirement 
for  co-permitting  entities  that  exercise 
substantial  operational  control  over  a 
CAFO  if  the  entity  adopts  and 
implements  an  EMS  for  its  contract 
producers.  The  EMS  could  include 
elements  to  effectively  manage  excess 
manure. 

2.  Potential  Evaluation  Process  and 
Standards 

Under  each  of  the  four  EMS  options, 
a  State  would  first  need  to  develop  an 
EMS  program  under  one  of  the 
alternatives  listed  below,  and  would 
need  to  obtain  EPA's  approval.  As 
described  earlier  in  the  discussion  of 
State  Flexibility,  the  State  EMS  program 
would  need  to  be  evaluated  and 
approved  by  EPA  as  part  of  the  NPDES 
program  modification  process.  EPA  is 
considering  providing  in  the  regulations 
that  a  State  EMS  program  would  be 
acceptable  where  it  meets  one  of  the 
following: 

Alternative  1 :  State  program  requires 
the  operation  to  adopt  an  EMS  that 
meets  the  ISO  14001  International  EMS 
standard  and  certain  other  EMS 
requirements  specified  below; 

Alternative  2:  An  authorized  State 
could  develop  its  own  EMS  program 
standards,  and  require  the  operation  to 
adopt  an  EMS  that  meets  these 
standards.  To  be  approved  by  EPA,  the 
State  EMS  program  would  need  to  be 
consistent  with  the  EMS  elements 
described  below.  EPA  would  develop 
guidelines  for  an  acceptable  EMS 
pr^-am  for  use  by  States. 

EPA  would  find  that  a  State  had  an 
adequate  EMS  program  only  if  the 
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program  required  an  operation  to  certify 
that  it  meets  the  standards  of  ISO  14001. 
Alternatively,  the  program  could  allow 
operations  to  certif\'  to  a  different  set  of 
standards  as  long  as  EPA  found  that 
they  were  no  less  stringent  than  ISO 
14001.  As  further  criteria  that  EPA  is 
considering  for  an  adequate  EMS 
program,  the  program  would  need  to 
require  each  operation  to  demonstrate 
that  it  had  (1)  provided  interested 
community  members  with  a  reasonable 
opportunit>-  to  provide  input  to  the 
facility  as  its  EMS  was  developed:  (2) 
demonstrated  how  it  had  responded  to 
this  input:  (3)  maintained  ongoing 
communications  with  community 
members  and  other  stakeholders  as  the 
EMS  was  implemented  and  addressed 
relevant  issues  raised  by  these 
stakeholders:  (4)  made  the  results  of 
successful  third  party  audits  publicly 
available,  either  at  the  facility  or 
through  the  regulator^'  agency:  and  (5) 
developed  and  was  implementing  a 
CNMP  in  accordance  with  NRCS  590 
guidelines.  EPA  specifically  requests 
comment  on  these  criteria. 

EPA  believes  that  all  operations  that 
seek  to  be  excluded  from  being  defined 
as  a  CAFO  on  the  basis  of  implementing 
an  EMS  would  need  to  meet  the  State 
program  criteria,  as  determined  by 
passing  a  third  party  audit.  EPA  believes 
that  independent  third  party  audits 
provide  a  high  degree  of  confidence  that 
the  EMS  is  in  place  and  is  being 
implemented  in  a  consistent  and 
credible  manner,  including  helping  to 
assure  compliance.  However.  EPA 
realizes  that  these  audits  may  pose  a 
significant  cost  burden  to  certain  small 
facilities.  Therefore,  EPA  is  also  seeking 
comment  on  alternatives  to  requiring 
each  facility  to  complete  the  audit, 
including  approaches  like  self- 
certification  of  the  EMS.  risk-based 
auditing,  and  random  auditing,  and  the 
way  in  which  these  alternatives  would 
provide  the  appropriate  level  of 
confidence  for  regulator}'  agencies  and 
the  public,  as  EPA  believes  requiring 
third  party  audits  for  all  facilities  would 
provide. 

A  facility  deciding  to  make  use  of  the 
EMS  option  would  have  until  the 
effective  date  of  the  new  NPDES  CAFO 
regulation  (approximately  January  2006) 
to  get  an  approved  EMS  in  place.  At  that 
time,  consistent  with  the  proposed  rule, 
all  facilities  that  meet  the  definition  of 
a  CAFO  would  be  required  to  either 
obtain  an  NPDES  permit  or  have  an 
approved  EMS  in  place  which  would 
entitle  them  to  be  excluded  from  the 
definition.  The  State  program  could  also 
allow  facilities  that  had  already  applied 
for  or  obtained  permits  as  CAFOs  and 
that  later  developed  an  EMS  to  be 


excluded  from  the  definition  at  that 
time. 

EPA  is  requesting  comment  on  the 
standards  the  State  EMS  program  must 
meet,  and  on  how  States  would  obtain 
approval  from  EPA  for  implementing 
such  a  program. 

3.  Potential  Elements  of  an  AFO  EMS 

EPA  believes  that  an  EMS  has  the 
ability  to  enhance  environmental 
protection,  especially  if  it  includes  the 
evaluation  and  abatement  of  all  forms  of 
pollution.  This  includes  pollutants  that 
may  not  currently  be  regulated  in  some 
areas,  such  as  air  deposition  of  nitrogen 
from  hog  lagoons,  which  has  been  found 
to  be  a  major  contributor  to  nitrogen 
loadings  in  streams  and  rivers.  The 
ability  to  control  multiple  pollutants 
and  pathways  in  a  holistic  manner 
could  foster  greater  control  of 
agriculture's  negative  impact  on  the 
environment,  potentially  at  lower  cost 
to  producers. 

Accordingly.  EPA  is  considering  that, 
in  order  to  deem  the  AFO  EMS 
sufficient,  the  State  program  would 
require  a  facility  to  develop  and  carry 
out  a  plan  to  evaluate  and  effectively 
address  the  environmental  impacts  of 
the  facility  across  multiple  media  and 
pathways.  The  pathways  that  the  facility 
would  need  to  address,  for  example, 
could  include  air  deposition  of 
contaminants  to  the  waters  and  odor 
and  pest  control.  It  is  within  EPA's 
discretion  to  define  which  operations 
are  CAFOs.  EPA  believes  that  under  this 
regulator}'  alternative,  multiple 
pathways  of  contamination  should  be 
addressed  by  an  EMS  in  order  for  a 
middle-tier  operation  not  to  be 
considered  a    concentrated  "  animal 
feeding  operation  under  the  regulations 
EMSs,  by  their  ver>'  nature,  allow 
organizations  to  decide  the  relative 
degree  of  emphasis  and  attention  that 
needs  to  be  given  to  a  particular 
environmental  issue.  For  example,  if  the 
facility's  own  assessment  and  input 
from  community  members  and  other 
stakeholders  indicated  that  odor  was  not 
a  significant  issue,  the  facility  could 
continue  to  manage  odor  issues  as  it  had 
been  doing.  However,  the  facility  would 
need  to  maintain  ongoing 
communications  with  the  community 
and  be  in  a  position  to  take  additional 
steps  to  deal  with  odor  issues,  as  part  of 
its  EMS,  if  odor  were  to  become  a 
significant  issue  in  the  future. 

Additionally.  EPA  is  considering 
specif>'ing  in  the  regulations  that,  in 
order  for  an  AFO  EMS  to  be  deemed 
sufficient,  it  would  need  to  ensure, 
among  other  things,  zero  discharge  from 
the  production  area.  Also,  an  acceptable 
AFO  EMS  would  need  to  require  the 


facility  to  have  a  CNMP  The  CNMP.  to 
be  sufficient,  would  need  to  assure  land 
application  of  manure  at  proper 
agricultural  rates  and  require 
employment  of  BMPs  to  minimize 
discharges  to  waters  of  the  U.S.  from  the 
production  area  and  the  land 
application  area.  These  requirements 
would  need  to  be  established  as  specific 
objectives  in  the  EMSs  against  which 
the  facility's  performance  would  be 
evaluated  and  its  EMS  conformance 
audited. 

A  critical  element  for  EPA  to  approve 
of  an  EMS  would  be  the  third  party 
audit  process  and  local  public 
participation.  Local  participation  is 
essential  as  it  is  local  residents  that  will 
be  impacted  most  directly  by  discharges 
from  the  operation. 

As  described  earlier,  a  State  would  be 
required  to  submit  a  description  of  its 
overall  EMS  program  to  EPA  for 
approval.  The  program  description 
would  need  to  contain  a  description  of 
how  the  adequacy  and  effectiveness  of 
each  element  would  be  determined 
through  independent  third  part\  EMS 
audits  conducted  at  each  facilitv  seeking 
the  regulator,  relief  under  one  of  the 
options  described  above.  The  program 
description  would  also  need  to  include 
other  program  elements  that  would  be 
determined  in  the  final  rule  EPA  is 
considering  the  set  of  program  elements 
outlined  below  and  solicits  comment  on 
them. 

When  EPA  evaluates  a  State's  EMS 
program  under  .Mternative  1 .  it  would 
assess  whether  the  program  adequately 
addresses  the  following  elements  It 
would  also  be  EPA's  intention  to 
address  these  items  in  national  AFO 
EMS  guidance  discussed  in  Alternative 
2  above: 

Environmental  Policy — A  wxitten 
statement  of  policy  committing  to 
ensure  compliance  with  all  applicable 
regulator*'  requirements,  pollution 
prevention,  ongoing  improvement  of 
environmental  performance,  including 
areas  not  subject  to  regulation,  in  order 
to  reduce  negative  impacts  on  the 
environment  over  time,  and  sharing 
information  with  stakeholders  on 
environmental  performance  against 
EMS  objectives  and  targets; 

Environmental  Planning — A  process 
to:  (1)  Identify  all  environmental 
impacts  of  the  facility,  assess  significant 
impacts,  and  prioritize  them  by 
significance  across  all  media  and  all 
pathways:  (2)  document  all  applicable 
federal.  State,  and  local  environmental 
legal  requirements  (e.g.,  pesticide 
storage  and  handling,  odor  control,  air 
emissions,  oil  and  grease)  and  the 
facility's  compliance  with  those 
requirements;  (3)  set  objectives  and 
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measurable  targets  consistent  with  the 
impact  assessment  and  commitments 
described  in  the  policy  statement 
which,  at  a  minimum,  should  include 
the  following:  (a)  zero  discharge  from 
production  area:  (b)  development  and 
implementation  of  a  CNMP;  and  (c) 
under  the  CNMP.  provisions  to  ensure 
land  application  will  be  performed  in 
accordance  with  proper  agricultural 
practices. 

Implementation  of  Policy  and  Plan — 
Adoption  of  appropriate  USDA-or  State- 
endorsed  conservation  practice 
standards  to  help  meet  the  EMS 
objectives  and  targets  (using  USDA 
handbook  or  other  relevant  guidance), 
including:  (1)  Implementation  of  a 
CNMP;  (2)  adoption  of  necessary 
operational  controls  and  procedures  to 
ensure  that  the  EMS  is  effectively 
implemented:  (3)  proper  employee 
training  and  clear  employee  roles  and 
responsibilities  that  address 
implementation  of  the  EMS  at  the 
facility;  (4)  CNMP  certification:  (5) 
implementation  of  conser\ation  practice 
standards  (including  documentation 
that  necessary  practices  have  been 
installed,  their  operation  has  been 
verified  periodically,  and  any 
performance  deficiencies  have  been 
identified  and  that  the  facility  has 
outlined  and  implemented  steps  to 
correct  the  deficiencies);  (6) 
documentation  of  procedures  for  an 
emergency  action  plan:  and  (7) 
appropriate  conservation  practice 
standards  rwjuired  for  pest  control,  odor 
management,  dead  animal  disposal,  and 
preventative  maintenance. 

Community  Involvement/External 
Communications — A  process  to  allow 
interested  community  members  and 
other  stakeholders  to  provide  input  to 
the  facility  as  its  EMS  is  developed.  The 
State  should  show  that  its  program  calls 
for  facilities  to  demonstrate  how  thev 
responded  to  this  input  as  part  of  the 
third-party  audit.  Under  this  element, 
each  facility  should  be  required  to 
maintain  regular  communications  with 
these  stakeholders  on  the  performance 
of  the  EMS  as  it  implemented  and 
address  relevant  issues  raised  bv  these 
stakeholders.  In  addition,  information 
on  the  results  of  third  partv  audits  must 
be  publif:ly  available  EPA  seeks 
comment  on  the  most  appropriate 
method  of  sharing  this  information,  and 
the  appropriate  level  of  detail  that 
should  be  included  for  any  information 
that  is  shared  EPA  seeks  comment  on 
the  most  appropriate  method  of  sharing 
the  audit  results,  including  web  site 
publication.  EPA  is  also  seeking 
comment  on  the  content,  frequencv  and 
level  of  detail  of  audit  results  and 
whether  there  are  confidential  business 


information  concerns  that  need  to  be 
addressed. 

Checking  Progress  and  Success  of 
EMS — The  State  should  have  a  process 
that  causes  facilities  to:  monitor 
conformance  with  the  EMS  and 
compliance  with  applicable  laws: 
maintain  records  that  document  EMS 
implementation  and  compliance:  and 
conduct  internal  EMS  audits  and 
internal  reviews  by  facility  management 
of  the  overall  performance  of  the  EMS 
on  an  ongoing  basis. 

Independent  Third  Party  Audits — As 
described  earlier.  EPA  is  soliciting 
comment  on  an  approach  that  would 
require  all  facilities  to  successfully 
complete  an  independent  audit  of  the 
EMS  by  a  qualified  third  party 
organization  before  becoming  eligible 
for  the  EMS  alternative,  but  is  seeking 
comments  on  other  approaches  such  as 
random  auditing,  risk-based  auditing, 
and/or  self-certification  of  the  EMS.  The 
Agency  is  requesting  comment  on  the 
appropriate  frequency  for  independent 
follow-up  audits  (e.g..  annual  or  less 
frequent  basis).  Such  follow-up  audits 
would  not  have  to  be  full  audits  but 
rather  could  be  targeted  to  audit  certain 
components  of  the  environmental 
management  system  such  as  record 
keeping,  communication,  or  others.  The 
independent  third-party  auditing 
program,  including  qualifications  of 
auditors,  would  need  to  follow  auditing 
guidelines  developed  by  the  State  and 
approved  by  EPA  as  part  of  the  State's 
EMS  program.  Results  of  all  third  party 
audits  would  need  to  be  submitted  to 
the  regulatory  authority  in  a  timely 
manner  and  available  to  the  public  upon 
request. 

Examples  of  third  party  auditors  that 
EPA  is  considering  finding  to  be 
qualified  under  the  regulations  include 
certified  CNMP  specialists.  OFAER- 
trained  assessors/auditors  (On-Farm 
Assessment  and  Review),  and  ISO 
14001  certified  auditors  with 
appropriate  animal  agriculture 
backgrrjund. 

EPA  seeks  comment  on  the 
appropriate  elements  of  a  State  EMS 
program. 

4.  Further  Criteria  for  an  Adequate  EMS- 
Based  Program 

This  potential  EMS  framework  raises 
implementation  issues  that  EPA  would 
need  to  address  in  the  final  rule  should 
we  go  forward  with  the  approach.  EPA 
solicits  comments  on  the  six  EMS 
elements  discussed  above  as  well  as 
each  issue  area  described  below  and  the 
options  for  addressing  the  issues. 

Facility  operator  qualifications/ 
eligibility  criteria.  EPA  seeks  comment 
on  eligibility  criteria  for  determining 


whether  AFOs  should  be  allowed  to 
implement  EMSs  in  lieu  of  applying  for 
permits.  The  purpose  of  the  criteria 
would  be  to  screen  the  AFOs  to  ensure 
they  can  demonstrate  an  appropriate 
compliance  history  and  commitment. 
For  example,  EPA  could  specif>-  in  the 
final  rule  that  if  the  AFO  has  had  a 
violation  (i.e.,  a  discharge  to  a  water  of 
the  U.S.)  within  a  certain  number  of 
years,  e.g.,  five,  the  owner/operator 
would  have  to  demonstrate  that  the 
violation  was  corrected  and  steps  taken 
to  prevent  recurrence.  EPA  may  also 
wish  to  specify-  that  persons  whose 
compliance  history  includes  certain 
types  of  serious  violations,  e.g..  criminal 
violations,  must  always  applv  for 
permits.  The  permitting  authority  may 
be  in  the  best  position  to  determine  at 
the  outset  whether  an  AFO's 
compliance  history  should  exclude  it 
from  participation.  Other  screening 
factors  may  come  into  play  only  during 
the  initial  third-party  EMS  audit, 
described  in  more  detail  later  in  this 
notice.  EPA  also  seeks  comment  on  the 
timing  of  the  screening. 

Frequency  of  self  and  third-party 
auditing.  Once  a  facility  has  an 
approved  EMS  in  place,  to  ensure  it  is 
being  implemented  appropriately, 
periodic  follow-up  through  self  and 
third-party  auditing  and  certification 
will  be  needed.  EPA  solicits  comment 
on  how  frequently  the  follow-up 
auditing  should  be  specified  in  the 
regulations.  For  example.  EPA  is 
considering  requiring  facilities  with 
EMSs  to  conduct  follow  up  self-audits 
every  six  months,  and  third  party  audits 
every  one  to  five  years. 

Correction  of  EMS  nonconformances/ 
return  to  CAFO  status.  Despite  best 
efforts,  some  facilities  will  experience 
EMS  nonconformances,  potentially 
including  noncompliance  with  key  EMS 
conditions  such  as  the  requirement  for 
zero  discharges.  Such  EMS 
nonconformances  can  range  from  minor 
problems  with  no  significant 
environmental  impacts  that  can  be 
easily  corrected  and  are  unlikely  to  be 
repeated,  to  serious  or  even  criminal 
problems  which  lead  to  imminent  and 
substantial  endangerments.  significant 
environmental  impacts,  or  continuing 
discharges. 

EPA  solicits  comment  on  the  best 
approach,  or  combination  of 
approaches,  for  reacting  to  and 
addressing  EMS  nonconformance  under 
an  EMS  program.  EPA's  intent  is  to 
balance  the  need  to  provide  AFOs  with 
incentives  to  participate  in  the  EMS 
program,  including  certainty  as  to  their 
NPDES  status  and  hnw  their 
nonconformances  will  be  handled,  with 
the  need  to  ensure  that  permitting 
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authorities  can  react  promptly  and 
effectively  to  serious  problems, 
including,  if  warranted,  issuing  CWA 
administrative  orders  with  compliance 
schedules  or  injunctive  provisions. 

There  are  a  range  of  options  that  EPA 
is  considering  to  address  this  issue. 
They  are  not  mutually  exclusive.  For 
example,  EPA  could  distinguish 
between  facilities  with  significant  and 
insignificant  problems.  The  final  rule 
could  provide  for  the  former  to  return  to 
the  NPDES  permitting  program,  while 
allowing  the  latter  to  correct  their 
nonconformance  problems  under  their 
EMSs  with  no  change  in  AFO  status. 

Some  approaches  EPA  could  employ 
in  this  regard  include  the  following:  (i) 
The  final  rule  could  provide  for  AFOs 
with  significant  discharges  to  revert 
automatically  to  CAFO/  NPDES  status 
upon  discharge  and  be  required  to  applv 
for  NPDES  permits:  (2)  Rather  than 
operate  automatically,  the  rule  could 
authorize  the  permitting  authorities  to 
designate  AFOs  with  significant 
discharges  as  CAFOs,  if  determined  to 
be  appropriate:  (3)  AFOs  which  revert  to 
CAFO  status  could  be  required  to  apply 
for  NPDES  permits  immediately,  or 
CAFO  status  could  be  deferred,  allowing 
the  permitting  authorities  the  discretion 
to  require  permit  applications  when 
deemed  necessary;  (4)  AFOs  could 
correct  noncompliance  problems  which 
are  not  significant  under  the  EMS 
program,  without  any  effect  on  their 
status  as  non-CAFOs  (unless  they  do  not 
correct  the  problem),  pursuant  to 
established  guidelines  and  time  lines. 

Time  line  for  obtaining  EMS  or 
permit.  EPA  believes  it  would  be 
appropriate  to  implement  the  EMS 
option  in  the  same  time  frame  as  the 
proposed  regulation,  i.e..  States  and 
facilities  would  have  three  years 
following  promulgation  of  the  final 
rulemaking  to  develop  and  implement 
EMS  programs  and  plans.  EPA  solicits 
comment  on  an  appropriate  time  line  for 
implementing  the  EMS-in-lieu-of- 
permitting  requirements  for 
participating  facilities.  For  example,  a 
facility  deciding  to  opt  out  of  a  permit 
under  this  option  could  be  given  until 
2006  to  get  an  approved  EMS  in  place. 
At  that  time,  all  facilities  that  meet  the 
CAFO  criteria  would  have  either 
obtained  a  NPDES  permit  or  developed 
and  implemented  an  approved  EMS. 

EPA  seeks  comment  on  any  further 
criteria  that  it  may  be  appropriate  to 
specify  as  necessary  for  an  adequate 
State  EMS  program. 

5.  Potential  Components  of  Third-Party 
Auditing  Program 

An  effective  third-party  auditing 
program  is  essential  to  the  credibility  of 


any  EMS.  including  the  EMS  options 
described  in  today's  notice.  The 
auditing  program  would  need  to  provide 
States.  EPA.  participating  facilities,  and 
the  public  the  essential  information  to 
determine  if  the  EMS  is  being 
implemented  in  a  manner  consistent 
with  the  guidelines  outlined  above.  At 
the  time  a  State  submits  its  overall  EMS 
program  to  EPA  for  approval,  it  would 
be  required  to  also  describe  how  the 
third-party  auditing  system  will  work  by 
describing  the  following  features  of  the 
program:  (1)  The  process  by  which  a 
facility  may  apply  to  the  State  for 
participation  in  the  EMS  program;  (2) 
The  written  EMS  guidance  or  other 
guidelines  that  will  be  used  by  auditors 
when  auditing  each  facility ,  consistent 
with  the  EMS  elements  described  above: 
(3)  The  specific  EMS  auditing 
qualifications  for  auditors,  and  other 
relevant  qualifications,  including 
minimum  educational,  training  and/or 
hands-on  experience  requirements,  such 
as  expertise  in  agricultural  engineering, 
nutrient  management  and  field 
management:  (4)  The  content,  frequency 
and  level  of  detail  of  audit  reports  and 
the  mechanism  for  making  this 
information  available  to  the  public 
(audit  reports  must  include  all  the 
elements  listed  above):  (5)  The 
frequency  and  scope  of  follow  up  audits 
that  will  take  place  to  confirm  that  the 
facility  is  continuing  to  adequately 
implement  its  EMS:  (6)  The  oversight 
mechanism  that  will  be  used  to  ensure 
overall  program  integrity  as  well  as 
auditor  objectivity  and  consistency:  (7) 
The  criteria  in  addition  to  the  program 
elements  that  will  be  used  to  determine 
when  a  facility  is  failing  to  adequately 
implement  its  EMS,  and  the  timing  of 
corrective  actions  that  must  be  taken 
(see  Further  Criteria  for  an  Adequate 
EMS-Based  Program  above):  and  (8)  The 
process  by  which  a  facility  that  has 
failed  to  take  necessary  corrective  action 
will  then  be  subject  to  applicable 
regulatory  requirements  and  the  time 
frame  for  accomplishing  this  based  on 
the  requirements  listed  above  States 
that  choose  to  use  ISO  14001 
certification  as  the  basis  for  evaluating 
a  facility's  EMS  could  use  relevant  ISO 
guidelines  to  address  certain  of  these 
features 

EPA  requests  comments  on  the 
auditing  program  components  described 
herein,  as  well  as  on  the  use  of  EMS  in 
general  in  the  CAFO  program. 

E.  Three-Tier  Alternative 

In  the  proposed  rulemaking.  EPA 
proposed  and  discussed  several 
alternative  scenarios  for  structuring  the 
NPDES  regulation  (66  FR  2996-3004). 
USDA  has  suggested  that  EPA  consider 


an  additional  alternative  that  is  a  variant 
of  the  three-tier  structure  in  which  the 
middle-tier  would  include  operations 
with  500  AU  to  1 .000  AU  (rather  than 
300  AU  to  1.000  AU).  Thus,  all  facilities 
over  1,000  AU  would  be  CAFOs  based 
on  size  alone,  those  with  500  AU  to 
1.000  AU  would  be  CAFOs  if  they  met 
certain  conditions,  and  those  with  fewer 
than  500  Ai;  would  be  C.\FOs  only  if 
so  designated  by  the  permit  authoritv. 

Table  5—4  from  Section  5  of  today's 
NODA  compares  the  percent  of  C.^FOs 
to  the  percent  of  recoverable  nutrients 
under  various  thresholds.  USDA  data 
indicate  that  approximateh'  85  percent 
of  excess  recoverable  nutrients  are 
located  at  CAFOs  with  500  AU  or 
greater,  representing  almost  13  percent 
of  AFOs.  An  additional  8  percent  of 
excess  recoverable  manure  nutrients  are 
located  at  facilities  with  300  AU  to  500 
AU.  representing  an  additional  8 
percent  of  facilities  USDA  suggests  that 
adopting  a  middle-tier  categon.'  of  500 
AU  to  1,000  AU  would  focus  regulator)- 
efforts  in  areas  where  excess  manure  is 
more  prevalent  while  avoiding  imposing 
regulatory  burden  on  large  numbers  of 
smaller  facilities.  EPA  believes  that 
economic  analyses  for  this  alternative 
are  subsumed  in  the  array  of  analyses 
that  were  conducted  for  the  various 
thresholds,  scenarios,  and  options  in  the 
proposed  rulemaking. 

EPA  is  requesting  comment  on 
whether  to  adopt  this  alternative  three- 
tier  structure. 

F  Technical  Correction 

EPA  is  correcting  a  typographic  error 
at  66  FR  2999.  second  column,  first  full 
paragraph.  At  the  end  of  this  paragraph, 
in  the  clause  that  reads  "unless  the 
recipient  has  complied  with  the 
requirements  for  off-site  shipment  of 
manure,"  the  term  "recipient"  is 
incorrect  and  should  be  replaced  with 
the  term  "CAFO  owner  or  operator." 
The  corrected  paragraph  reads  as 
follows: 

The  revised  conditions  for  the  middle 
tier  would  require  the  owner  or  operator 
to  apply  for  an  NPDES  permit  if  the 
operation  meets  any  of  the  following 
conditions  and  is  therefore  a  CAFO:  (1) 
There  is  direct  contact  of  animals  with 
waters  of  the  I'.S.  at  the  facility;  (2) 
there  is  insufficient  storage  and 
containment  at  the  production  area  to 
prevent  discharges  from  reaching  waters 
of  the  U.S..  (3)  there  is  evidence  of  a 
discharge  from  the  production  area  in 
the  last  five  years;  (4)  the  production 
area  is  located  within  100  feet  of  waters 
of  the  U.S.,  (5)  the  operator  does  not 
have,  or  is  not  implementing,  a  Permit 
Nutrient  Plan  that  meets  EPA's 
minimum  requirements;  or  (6)  more 
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than  twelve  tons  of  manure  is 
transported  off-site  to  a  single  recipient 
annually,  unless  the  CAFO  owner  or 
operator  has  complied  with  the 
requirements  for  off-site  shipment  of 
manure. 

VIII.  Request  for  Comments 

A.  Specific  Solicitation  of  New 
Information  and  Clarification  on  the 
Proposed  ELG  Requirements 

1.  EPA  solicits  comment  on  the  extent 
to  which  EPA  needs  to  establish 
additional  performance  or  design 
criteria  in  the  effluent  guidelines  to 
address  chronic  events,  as  described  in 
section  IV,  A  of  this  notice. 

2.  EPA  solicits  comment  on  the 
alternative  ground  water  assessments, 
performance  standards  for  liners,  and 
new  cost  data  for  the  ground  water 
option  described  in  sections  IV.B.l  and 
V.B,2.a  of  this  notice, 

3.  EPA  solicits  comment  on 
reasonable  amounts  of  phosphorus 
banking  that  could  be  considered  an 
acceptable  nutrient  management 
practice.  EPA  also  solicits  comment  on 
whether  banking  practices  should  bo 
limited  to  solids  and  slurries,  or 
whether  banking  should  be  considered 
for  all  manure  applications, 

4.  EPA  further  solicits  additional  data 
and  information  on  the  technical 
feasibility,  costs,  and  benefits  of  its 
proposed  zero  discharge  standards  for 
the  swine  and  poultry  sectors. 

B  Specific  Solicitation  of  Sew  Data  and 
Information  EPA  Is  Considering  for  Its 
Cost  and  Economics  Model 

1  EPA  is  soliciting  comment  on  its 
intention  to  use  L'SDA's  revised 
estimates  of  the  number  of  potential 
CAFOs  and  the  total  number  of  .KFOs. 
as  described  in  section  V.A.I  of  this 
notice.  EPA  is  also  requesting 
information  on  suggested  approaches  to 
evaluate  recent  industry  trends  and 
changes  in  the  number  of  larger-sized 
operations  since  1997. 

2  EP.A  is  soliciting  comment  on 
revised  estimates  by  L'SDA  on  the 
amount  of  manure  nutrient  coverage  by 
the  different  regulatory  scenarios  in  the 
proposed  CAFO  regulation,  as  described 
in  section  V.A,2  of  this  notice 

3  EPA  is  soliciting  comment  on 
revised  estimates  of  the  number  of  small 
businesses  that  are  CAFOs  that  would 
be  subject  to  the  proposed  regulations, 
as  described  in  section  V.A.3  of  this 
notice.  These  revised  estimates  reflect 
changes  in  the  small  business 
definitions  for  these  sectors,  as 
established  by  the  Small  Business 
Administration  (SBA). 

4  EPA  solicits  comment  on  an 
approach  to  conduct  a  supplemental 


analysis  that  would  assess  the  combined 
additional  cost  to  comply  with  the 
existing  regulations  in  addition  to  the 
incremental  costs  of  the  proposed 
regulations,  EPA  also  requests  data  and 
information  in  order  to  conduct  this 
supplemental  analysis,  as  described  in 
section  V,B,l{a)  of  this  notice.  This 
analysis  would  serve  as  a  separate 
ancillary  analysis  to  the  Agency's 
rulemaking  package. 

5,  EPA  solicits  comment  on  suggested 
data  and  an  alternative  approach  to 
refine  EPA's  engineering  cost  models  to 
estimate  compliance  costs  to  regulated 
CAFOs,  as  described  in  section  V.A.I (b) 
of  this  notice.  This  approach  is  based  on 
additional  data  and  information 
received  by  USDA  and  an  approach  that 
is  currently  under  development  by 
USDA  to  estimate  the  costs  to  animal 
feeding  operations  to  implement 
Comprehensive  Nutrient  Management 
Plans  (CNMP).  EPA's  alternative 
approach  would  be  based  on  the 
alternative  approach  to  frequency 
factors  that  evaluates  three  different 
performance  group  scenarios;  below 
average  performers,  average  performers, 
and  abxive  average  performers, 

6  EP.'\  solicits  comment  on 
alternative  approaches  that  EPA  is 
considering  to  refine  its  economic 
models  to  estimate  financial  impacts  to 
regulated  CAFOs,  as  described  in 
section  V,C,1  of  this  notice.  The  changes 
EPA  is  considering  include:  addition  of 
assessment  criteria  to  measure  changes 
in  prcjfitability;  evaluation  of  financial 
impacts  using  data  specified  at  multiple 
businesses  levels  within  a 
representative  facility  (both  the  farm 
and  the  enterprise  level,  where  data  are 
available);  revision  to  the  debt-to-asset 
test  threshold  value;  inclusion  of  a  debt 
feasibility  test:  and  addition  of 
supplemental  analyses  that  take  into 
consideration  various  cost-offsets,  such 
as  tax  savings,  income  from  manure 
sales,  and  cost  share  assistance 

7.  EPA  solicits  comment  on  alternate 
data  that  the  Agency  received  and/or 
obtained  during  the  comment  period  for 
use  in  its  analysis  for  the  final 
rulemaking  package,  as  described  in 
section  V  C  2  of  this  notice.  These  data 
include  alternative  financial  data  to 
depict  conditions  at  cattle  feeding  and 
hog  operations  that  were  provided  to 
EPA  through  public  comment,  as  well  as 
other  available  alternative  financial  data 
for  some  other  sectors  that  EPA  has 
obtained  since  proposal.  Other  data  that 
EPA  is  considering  include  available 
market  and  financial  data  in  order  to 
extrapolate  available  financial  data  for  a 
single  year  and  obtain  longer-term 
average  representation  of  financial 
conditions,  as  well  as  available 


projections  by  FAPRI  for  use  in 
depicting  financial  conditions  over  the 
10-year  analysis  period. 

C  Specific  Solicitation  of  New  Data  and 
Information  EPA  Is  Considering  for  Its 
Nutrient  Loading  and  Benefits  Model 

1,  EPA  solicits  comment  on  a 
proposal  to  utilize  the  BASINS  case 
study  method  for  the  swine,  dairy,  beef, 
broiler,  turkey,  and  layer  sectors  in 
addition  to  the  GLEAMS  analysis  to 
provide  additional  information  on 
modeling  of  pathogen  loads,  production 
area,  and  manure  storage  lagoon  effects. 

2.  EPA  solicits  comment  on 
approaches  it  is  considering  for  the 
quantification  and  monetization  of 
changes  in  air  emissions  resulting  from 
the  regulation,  the  appropriateness  of 
these  steps  for  the  pollutants  it  is 
considering,  and  requests  information 
on  data  and  studies  not  included  in  the 
record  that  could  be  used  for  these 
analyses. 

D.  Specific  Solicitation  of  New 
Information  and  Clarification  for  the 
Proposed  NPDES  Requirements 

1 .  EPA  requests  comment  on 
alternative  size  thresholds  for  "dry  lot"  • 
duck  operations,  EPA  is  also  soliciting 
more  complete  data  concerning  the 
number  and  size  of  wet  lot  and  dry  lot 
duck  operations  nationwide. 

2.  EPA  requests  comment  on  two  new 
options  for  determining  whether  a  horse 
operation  is  a  CAFO  and  subject  to 
NPDES  permitting.  To  support 
evaluation  of  these  options,  the  Agency 
requests  that  commenters  supply  data 
comparing  the  nutrient  content  of  race 
horse  manure  with  that  of  non-race 
horses,  EPA  also  seeks  complete  data  on 
the  number  of  confined  horse 
operations — including  the  number  of 
horses  confined — differentiating 
racetrack  operations  from  non-racetrack 
operations. 

3.  EPA  requests  comment  on  whether 
to  count  cow/calf  pairs  in  the  beef  sector 
as  one  animal,  and  if  so.  for  what  period 
of  time  offspring  should  be  considered 
part  of  the  cow/calf  pair. 

4.  EPA  seeks  comment  on 
alternatives — either  those  discussed  in 
this  notice  or  others — that  could  more 
explicitly  allow  states  to  implement 
well-developed  non-NPDES  state 
programs  for  middle-tier  facilities.  In 
particular.  EPA  seeks  comment  on:  the 
appropriate  level  of  federal  oversight  for 
such  programs  to  provide  assurance  of 
protection  of  water  quality;  how  a  State 
could  provide  assurance  that  its 
program  would  continue  to  meet  the 
criteria  used  to  obtain  program 
approval;  the  need  for  public  comment 
prior  to  granting  such  flexibilities;  the 
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validity  of  the  criteria  discussed  in  this 
notice  for  assessing  whether  a  State  non- 
NPDES  program  is  sufficient  for 
allowing  fiexibility;  and  what  kind  of 
performance  measures,  if  any.  EPA 
should  consider  requiring. 

5.  EPA  solicits  comment  on  the  use  of 
environmental  management  systems 
(EMS)  in  the  CAFO  regulations  as  a  way 
to  enhance  state  flexibility.  In 
particular.  EPA  seeks  comment  on  the 
following  issues:  comments  on  the  three 
additional  potential  approaches 
discussed  in  this  notice  for 
incorporating  EMS-based  options  in  the 
CAFO  regulations:  for  the  first  potential 
approach  (modified  permit 
requirements  for  facilities  with  more 
than  1 ,000  AU),  which  types  of  permit 
requirements  it  may  be  appropriate  to 
amend;  which  standards  a  state  EMS 


program  would  be  required  to  meet  to 
obtain  EPA  approval,  and  the  process 
for  obtaining  EPA  approval:  the 
appropriate  elements  of  a  state  EMS 
program,  including  the  six  elements 
discussed  in  this  notice;  screening 
criteria  for  determining  an  AFO's 
eligibility  to  implement  an  EMS  in  lieu 
of  applying  for  a  permit,  as  well  as  the 
timing  of  the  screening;  the  frequency  of 
follow-up  self-auditing  and  third-party 
auditing  of  a  facility's  EMS;  requiring 
independent  third  party  audits  for  all 
facilities  or  alternative  approaches  such 
as  random  auditing,  risk-based  auditing, 
and/or  self-certification  of  the  EMS;  the 
most  appropriate  method  of  sharing 
third-party  audit  results  (including  web 
site  publication),  the  content  of  results 
shared,  and  the  frequency  with  which 
results  should  be  shared;  the  best 


approach,  or  combination  of 

approaches,  for  reacting  to  and 
addressing  EMS  nonconformance:  an 
appropriate  time  line  for  implementing 
the  EMS-in-lieu-of-permitting 
requirements  for  participating  facilities; 
and  the  existing  costs  of  EMS 
implementation  for  AFOs.  both  per- 
facility  and  organization-wide,  and 
requests  any  available  information  on 
the  performance  of  EMSs  in  addressing 
regulated  and  unregulated 
environmental  impacts. 

6  EPA  is  requesting  comment  on  an 
alternative  three-tier  structure,  setting 
the  middle-tier  at  500  AT  to  1 .000  AT 

Ddteri    \f)vpmber  q,  2001. 
G.  Tracy  Mehan  HI, 
Assiftart  Administrator  for  Water 
;FR  Doi    Ol-^a-.lS  Filnd  n-20-Ol:  8,45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7101-7] 
RIN  2060-AG66 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Asphalt 
Processing  and  Asphalt  Roofing 
Manufacturing 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (.\ESHAP)  for  existing  and 
^^n^•  .isphalt  processing  and  asphalt 
roofing  manufacturing  facilities.  The 
EPA  has  identified  asphalt  processing 
and  asphalt  rimfing  manufacturing 
facilities  as  major  sources  of  hazardous 
air  pollutants  (HAP)  such  as 
formaldehyde,  hexane,  hydrogen 
chloride  (HCl).  phenol,  polvcvclic 
organic  matter  (POM),  and  toluene. 
These  proposed  standards  would 
implement  sectum  11 2(d)  of  the  Clean 
Air  Act  (C;AA)  hv  requiring  all  major 
sources  to  meet  HAP  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT).  The  total  HAP 
reduction  is  expected  to  be  8.87 
megagrams  per  year  (Mg/yr)  (9,78  tons 
per  year  (tpy)). 

DATES:  Comments  Submit  comments  on 
or  before  lanuary  22,  2002. 

Public  Hfann^  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  bv  December  1 1 .  2001 .  a  public 
hearing  vvUl  be  held  on  December  21. 
2001. 

ADDRESSES:  Comments.  By  U.S.  Postal 
.Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-95-32, 
U.S.  EPA.  1200  Pennsylvania  Avenue. 
N'W.  Washington  DC  20460.  In  person  or 
by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-95-32,  US  EPA.  401  M  Street,  SW, 
Washington  DC  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  below. 

Public  Hearing  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EP,-\  Office 
of  Administration  Auditorium.  Research 


Triangle  Park,  North  Carolina,  beginning 
at  10  a.m.,  or  at  an  alternate  site  nearby. 

Docket.  Docket  No.  A-95-32  contains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S.  EPA,  401 
M  Street,  SW,  Washington,  DC  20460  in 
room  M-1500,  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  7:30 
a.m.  to  5:30  p.m..  Monday  through 
Fridav.  excluding  legal  holidavs 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Colyer,  Policy,  Planning,  and  Standards 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5262,  e-mail  address: 
colyer.rick@epa  -gov. 
SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may 
be  submitted  by  e-mail  to:  a-and-r- 
docketSiepa.gov .  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect" 
version  5.1,  6.1  orCoreLS  file  format. 
All  comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number:  A-95-32.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  depository  libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Rick  Colyer, 
U.S.  EPA.  c/o  OAQPS  Document  ' 
Control  Officer.  411  W.  Chapel  Hill 
Street.  Room  740B.  Durham  NC  27701. 
The  EPA  will  disclose  information 
identified  as  CBI  only  to  the  extent 
allowed  bv  the  procedures  set  forth  in 
40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  if  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

World  Wide  Web  (WWW}.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  the  rule  will  be  posted  on  the 


TTN  s  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
http://wwv\'. epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Dorothy  Apple.  Policy, 
Planning,  and  Standards  Group. 
Emission  Standards  Division  (MD-13), 
U.S.  EPA.  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-4487.  at  least  2  days  in  advance  of 
the  public  hearing.  Persons  interested  in 
attending  the  public  hearing  must  also 
call  Dorothy  Apple  to  verify  the  time, 
date,  and  location  of  the  hearing.  The 
public  hearing  will  provide  interested 
parties  the  opportunity  to  present  data, 
views,  or  arguments  concerning  these 
proposed  emission  standards. 

Docket.  The  docket  reflects  the  full 
administrative  record  for  this  action  and 
includes  all  the  information  relied  upon 
by  EPA  in  development  of  this  proposed 
rule.  The  docket  is  a  dynamic  file 
because  material  is  added  throughout 
the  rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effect ivelv  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  bv  this 
action  are  shown  in  Table  1.  This  table 
IS  not  intended  to  be  exhaustive,  but 
rather  provides  a  guide  for  readers 
regarding  entities  likely  to  be  regulated 
by  this  action.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  examine  the  applicability 
criteria  in  §§63.8681  and  63.8682  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 
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Table  1  .—Regulated  Categories  and  Entities 


Category 

NAICS" 

SIC" 

Code 

Description 

Code 

Description 

Manufacturing  

Manufacturing     

324122 
32411 

Asphalt  shingle  and  coating  materials  man- 

ufacfunng 
Petroleum  refinenes 

2952     Asphalt  felts  and  coatings 
2911  i  Petroleum  refining 

Mnl  aHprlArl 

Federal  Government 

Ninl  af1<v-1or( 

State/LocaLTribal  Govemment  

Mot  aHt^Mtvi 

KInt   3Hoy->l<^H 

■Standard  Industnal  Classification  Code 

■  North  Amencan  Information  Classification  System. 


Organization  of  this  Document.  The 
information  in  this  preamble  is 
organized  as  follows: 

I.  Background 

A.  What  is  the  statutory  authority  for  the 

proposed  NESHAP?' 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  What  operations  constitute  asphalt 
processing  and  asphalt  roofing 
manufacture? 

D.  What  are  the  emissions  and  emission 
sources? 

E.  What  are  the  health  effects  associated 
with  the  asphalt  processing  and  asphalt 
roofing  manufacturing  source  categories? 

II.  Summary  of  the  Proposed  Standards 

A.  Do  these  proposed  NESHAP  apply  to 
me? 

B.  What  are  the  affected  sources? 

C.  What  pollutants  are  regulated  bv  the 
proposed  NESHAP? 

D.  What  emission  limits  must  I  meet? 

E.  When  must  I  comply? 

F.  What  are  the  testing  and  initial 
compliance  requirements? 

G.  What  are  the  continuous  compliance 
provisions? 

H.  What  are  the  notification,  recordkeeping 
and  reporting  requirements? 

III.  Summary  of  Environmental.  Energy  and 

Economic  Impacts 

A.  What  are  the  air  quality  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental  and  energy  impacts? 

IV.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  did  we  select  the  source  categories 
to  regulafe? 

B.  How  did  we  select  the  affected  sources? 

C.  How  did  we  select  the  pollutants  to 
regulate? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
existing  and  new  sources? 

E.  How  did  we  select  the  format  of  the 
standards? 

K  How  did  we  select  the  emission  limits? 
G  How  did  we  select  the  testing  and  initial 

compliance  requirements? 
H.  How  did  we  select  the  continuous 

compliance  requirements? 
I.  How  did  we  select  the  notihcation, 

recordkeeping  and  reporting 

requirements? 
)  What  is  the  relationship  of  this  subpart 

to  other  standards' 

V.  Administrative  Requirements 


A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism 

C.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045.  Protection.of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act 
(SBREFAJ  of  1996,  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A.  What  Is  the  Statuton-  Authoritv  for 
the  Proposed  SESHAP'^ 

•Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  A 
major  source  of  HAP  is  any  stationary 
source  or  group  of  stationary  sources 
within  a  contiguous  area  under  common 
control  that  emits  or  has  the  potential  to 
emit,  considering  controls,  in  the 
aggregate.  9  1  .Mg/yr  (10  tpyj  or  more  of 
any  single  HAP.  or  22.7  Mg/yr  (25  tpy) 
or  more  of  any  combination  of  H.\P 
Based  on  the  emissions  data  ci/Uected 
for  this  rulemaking,  asphalt  processing 
and  asphalt  roofing  manufacturing 
facilities  have  the  potential  to  be  major 
sources  of  R,^P. 

The  asphalt  processing  and  asphalt 
roofing  manufacturing  categories  of 
major  sources  were  listed  as  separate 
source  categories  on  July  16.  1992  (57 
FR  31576),  However,  because  these 
processes  are  closelv  related  and  are 
often  collocated,  we  are  proposing  to 
regulate  emissions  from  both  source 
categories  under  a  single  NESH.\P. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP'' 

Section  112(c)(2)  of  the  CAA  requires 
that  we  establish  NESHAP  for  control  of 


HAP  from  both  existing  and  new  major 
sources,  based  upon  the  criteria  set  out 
in  section  112(d).  The  CAA  requires  the 
NESHAP  to  reflect  the  maximum  degree 
of  reduction  in  emissions  of  HAP  that  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  the  emission 
reduction,  any  non-air  quality  health 
and  environmental  impacts,  and  energy- 
requirements  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  minimum  control  level  allowed 
for  NESHAP  (the  minimum  level  of 
stringencN  for  MACT)  is  the  so-called 
"MACT  floor."  as  defined  under  section 
112(d)(3)  of  the  CAA.  The  MACT  noor 
for  existing  sources  is  the  emission 
limitation  achieved  bv  the  average  of  the 
best  performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  average 
of  the  best  performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources.  For  new  sources,  the 
MACT  floor  cannot  be  Iftss  stringent 
than  the  emission  control  achieved  in 
practice  by  the  best  controlled  similar 
source. 

In  developing  the  NESHAP.  we  also 
consider  control  options  that  are  more 
stringent  than  the  MACT  floor  (so-called 
beyond-the-floor  control  options),  taking 
into  consideration  (as  noted  previously) 
the  cost  of  achieving  the  emission 
reductions,  and  any  non-air  quality 
environmental  impacts,  and  energy 
requirements   In  this  rule.  F^PA  is 
proposing  standards  for  both  existing 
and  new  sources  based  on  the  MACT. 

C.  What  Operations  Constitute  Asphalt 
Processmg  and  Asphalt  Roofing 
Manufacture? 

The  proposed  .NTSHAP  would 
regulate  both  asphalt  processing  and 
asphalt  roofing  manufacturing 
operations  Asphalt  processing  and 
asphalt  roofing  manufacturing 
operations  can  be  stand-alime  or 
integrated  with  each  other  or  related 
operations  such  as  wet-formed  fiberglass 
mat  manufacturing,  .additionally,  some 
asphalt  processing  is  performed  at 
petroleum  refineries. 


58612  Federal  Register /Vol.  66.  No.  225 /Wednesday.  November  21,  2001 /Proposed  Rules 


Processed  asphalt  is  produced  using 
asphalt  Ru^  as  the  raw  material.  Asphalt 
flux  is  a  product  that  is  obtained  in  the 
last  stages  of  fractional  distillation  of 
crude  oil.  Asphalt  is  processed  to 
change  its  physical  properties  for  use 
primarily  in  the  roofing  industry.  In 
asphalt  processing,  heated  asphalt  flux 
is  taken  from  storage  and  charged  to  a 
h(Mted  blowing  still  where  air  is 
bubbled  up  through  the  flux.  This 
process  raises  the  softening  temperature 
of  the  asphalt  The  blowing  process  also 
decreases  the  penetration  rate  of  the 
asphalt  when  applied  to  the  roofing 
substrate.  Some  processing  operations 
use  a  catalyst  (e.g..  ferric  chloride, 
phosphoric  acid)  in  the  blowing  still.  A 
catalyst  is  used  to  promote  the  oxidation 
of  asphalt  in  the  blowing  still.  The  need 
to  use  catalyst  is  primarily  driven  by  the 
type  of  feedstock  used.  Certain 
feedstocks  require  catalyst  to  be  used  to 
attain  desired  product  specifications. 

In  asphalt  roofing  manufacturing, 
processed  or  modified  asphalt  (also 
called  modified  bitumen)  is  applied  to 
ri  fibrous  substrate  (typically  made  of 
fiberglass  or  organic  felt)  to  produce  the 
fnllowing  types  of  roofing  products; 
shingles,  laminated  shingles,  smooth- 
surfaced  roll  roofing,  mineral-surfaced 
roll  roofing,  and  saturated  felt  roll 
roofing.  Modified  asphalt  is  asphalt  that 
is  mixed  with  plastic  modifiers  (which 
add  strength  and  durability  to  the 
asphalt)  and  is  typically  used  to 
pnjduce  roll  roofing  products.  A  roofing 
manufacturing  line  is  a  largelv 
continuous  operation,  with  line 
stoppages  occurring  primarily  due  to 
breaks  in  the  substrate. 

In  asphalt  roofing  manufacturing, 
asphalt  is  typically  mixed  with  filler 
materials  before  application  to  the 
substrate.  If  a  fiberglass  substrate  is 
used,  coating  asphalt  is  applied  by  a 
coater.  If  an  organic  substrate  is  used,  a 
saturator  and  wet  looper  are  typically 
used  prior  to  the  coater  to  provide 
additional  time  for  the  asphalt  to 
impregnate  the  substrate.  The  type  of 
final  product  being  manufactured 
determines  the  process  steps  that  follow 
the  coating  or  impregnation  steps. 

For  shingles  and  mineral-surfaced  roll 
roofing,  granules  are  applied  to  the  hot 
surface  of  the  coated  substrate.  This  step 
is  omitted  in  manufacture  of  smooth- 
surfaced  and  saturated  felt  roll  roofing. 
In  shingle  manufacture,  a  strip  of 
sealant  (typically  oxidized  or  modified 
asphalt)  is  applied  to  the  back  of  the 
product  after  it  has  cooled.  This  sealant 
strip,  which  is  heated  by  the  sun  after 
the  roofing  product  is  installed, 
provides  some  adhesion  and  sealing 
between  layers  of  roofing  product.  In 
shingle  manufacture,  the  coated 


substrate  is  cut  into  the  desired  size. 
Multiple  single-ply  shingles  can  be 
glued  together  (typically  using  oxidized 
or  modified  asphalt  as  an  adhesive)  to 
produce  laminated  or  dimensional 
shingles.  When  asphalt  roofing 
manufacturing  lines  are  collocated  with 
asphalt  processing  operations,  the  two 
operations  typically  share  storage  and 
process  tanks. 

D  What  Are  the  Emissions  and 
Emission  Sources? 

Asphalt  is  essentially  the  material  that 
remains  after  fractional  distillation  of 
crude  oil.  ConsequenUy,  asphalt 
consists  primarily  of  heavy  organic 
compounds  with  low  boiling  points. 
Hazardous  air  pollutants  are  volatilized 
from  asphalt  as  it  is  heated  and  agitated 
during  processing  and  roofing 
manufacturing  operations.  Hazardous 
air  pollutants  are  also  volatilized  during 
asphalt  processing  as  a  result  of  the 
oxidation  reactions  that  occur  in  the 
blowing  still. 

Because  the  HAP  volatilized  from 
asphalt  generally  have  low  boiling 
points,  they  can  be  present  in  both 
condensed  particulate  matter  (PM)  and 
gaseous  forms,  depending  on  the 
temperature  of  the  vent  or  exhaust  gas. 
When  the  temperature  of  the  vent  gas  is 
below  the  boiling  point  of  a  HAP.  the 
HAP  will  condense  into  particulate  form 
(i.e.,  a  cooler  vent  gas  will  have  more 
HAP  in  the  form  of  condensed  PM, 
whereas  a  hotter  vent  stream  will  » 

contain  mostly  gaseous  HAP). 

The  following  types  of  equipment  are 
sources  of  PM  and  gaseous  HAP 
emissions:  asphalt  storage  and  process 
tanks,  asphalt  blowing  stills,  oxidized 
asphalt  loading  racks,  saturators.  wet 
loopers.  coating  mixers,  coaters,  sealant 
applicators,  and  adhesive  applicators. 
Most  blowing  stills  are  controlled  by  a 
thermal  oxidizer  to  comply  with  the 
Standards  of  Performance  for  Asphalt 
Processing  and  Asphalt  Roofing 
Manufacture  (40  CFR  part  60,  subpart 
UU,  hereafter  referred  to  as  the  asphalt 
NSPS)  or  State  regulations.  If  a 
chlorinated  catalyst  is  used  in  the 
blowing  still.  HCl  is  emitted  from  the 
blowing  still  thermal  oxidizer  outlet. 

E.  What  Are  the  Health  Effects 
Associated  With  the  Asphalt  Processing 
and  Asphalt  Roofing  Manufacturing 
Source  Categories? 

A  variety  of  HAP  are  emitted  from 
asphalt  processing  and  asphalt  roofing 
manufacturing  source  categories.  The 
following  HAP  account  for  the  majority 
(approximately  98  percent)  of  the  total 
HAP  emissions:  formaldehyde,  hexane, 
HCl  (at  asphalt  processing  facilities  that 
use  chlorinated  catalysts),  phenol,  POM, 


and  toluene.  The  remaining  2  percent  of 
the  total  HAP  emissions  is  a 
combination  of  several  different  organic 
HAP,  each  contributing  less  than  0.5 
percent  to  the  total  HAP  emissions. 

The  HAP  emitted  from  these  source 
categories  (controlled  under  this 
proposed  rule)  are  associated  with  a 
variety  of  adverse  health  effects.  These 
adverse  health  effects  include  both 
chronic  health  disorders  (e.g..  irritation 
of  the  lung.  skin,  and  mucous 
membranes;  effects  on  the  central 
nervous  system;  and  damage  to  the 
blood  and  liver)  and  acute  health 
disorders  (e.g..  respiratory  irritation  and 
central  nervous  system  effects  such  as 
drowsiness,  headache,  and  nausea).  The 
EPA  has  classified  two  of  the  HAP 
(formaldehyde  and  POM)  as  probable 
human  carcinogens. 

The  adverse  health  effects  associated 
with  the  exposure  to  specific  HAP  are 
further  described  below.  In  general, 
these  findings  have  only  been  shown 
with  concentrations  higher  than  those  . 
typically  in  the  ambient  air. 

Formaldehyde.  Both  acute  (short- 
term)  and  chronic  (long-term)  exposure 
to  formaldehyde  irritates  the  eyes,  nose, 
and  throat,  and  may  cause  coughing, 
chest  pains,  and  bronchitis. 
Reproductive  effects  such  as  menstrual 
disorders  and  pregnancy  problems  have 
been  reported  in  female  workers 
exposed  to  formaldehyde.  Limited 
human  studies  have  reported  an 
association  between  formaldehyde 
exposure  and  lung  and  nasopharyngeal 
cancer.  Animal  inhalation  studies  have 
reported  an  increased  incidence  of  nasal 
squamous  cell  cancer.  The  EPA 
considers  formaldehyde  a  probable 
human  carcinogen  (Group  B2). 

Hexane.  Acute  inhalation  exposure  of 
humans  to  high  levels  of  hexane  causes 
mild  central  nervous  system  effects, 
including  dizziness,  giddiness,  slight 
nausea,  and  headache.  Chronic 
exposure  to  hexane  in  air  causes 
numbness  in  the  extremities,  muscular 
weakness,  blurred  vision,  headache,  and 
fatigue.  One  study  reported  testicular 
damage  in  rats  exposed  to  hexane 
through  inhalation.  No  information  is 
available  on  the  carcinogenic  effects  of 
hexane  in  humans  or  animals.  The  EPA 
has  classified  hexane  in  Group  D.  not 
classifiable  as  to  human  carcinogenicity. 

Hydrogen  Chloride.  Hydrogen 
chloride,  also  called  hydrochloric  acid, 
is  corrosive  to  the  eyes,  skin,  and 
mucous  membranes.  Acute  inhalation 
exposure  may  cause  eye,  nose,  and 
respiratory  tract  irritation  and 
inflammation  and  pulmonary  edema  in 
humans.  Chronic  occupational  exposure 
to  hydrochloric  acid  has  been  reported 
to  cause  gastritis,  bronchitis,  and 
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dermatitis  in  workers.  Prolonged 
exposure  to  low  concentrations  may 
also  cause  dental  discoloration  and 
erosion.  No  information  is  available  on 
the  reproductive  or  developmental 
effects  of  hydrochloric  acid  in  humans. 
In  rats  exposed  to  hydrochloric  acid  by 
inhalation,  altered  estrus  cycles  have 
been  reported  in  females  and  increased 
fetal  mortality  and  decreased  fetal 
weight  have  been  reported  in  offspring. 
The  EPA  has  not  classified  hydrochloric 
acid  for  carcinogenicity. 

Phenol.  Acute  inhalation  and  dermal 
exposure  to  phenol  is  highly  irritating  to 
the  skin.  eyes,  and  mucous  membranes 
in  humans.  Oral  exposure  to  small 
amounts  of  phenol  may  cause  irregular 
breathing,  muscular  weakness  and 
tremors,  coma,  and  respiratory  arrest  at 
lethal  concentrations.  Anorexia, 
progressive  weight  loss,  diarrhea, 
vertigo,  salivation,  and  a  dark  coloration 
of  the  urine  have  been  reported  in 
chronically  exposed  humans 
Gastrointestinal  irritation  and  blood  and 
liver  effects  have  also  been  reported.  No 
studies  of  developmental  or 
reproductive  effects  of  phenol  in 
humans  are  available,  but  animal 
studies  have  reported  reduced  fetal 
body  weights,  growth  retardation,  and 
abnormal  development  in  the  offspring 
of  animals  exposed  to  phenol  by  the  oral 
route.  The  EPA  has  classified  phenol  in 
Group  D.  not  classifiable  as  to  human 
carcinogenicity. 

POM.  The  term  polycyclic  organic 
matter  defines  a  broad  class  of 
compounds  that  includes  the  polycyclic 
aromatic  hydrocarbon  (PAH) 
compounds,  of  which  benzolajpyrene  is 
a  member.  Dermal  exposures  to 
mixtures  of  PAH  cause  skin  disorders  in 
humans  and  animals.  No  information  is 
available  on  the  reproductive  or 
developmental  effects  of  POM  in 
humans.  Human  studies  have  reported 
an  increase  in  lung  cancer  in  humans 
exposed  to  POM-bearing  mixtures 
including  coke  oven  emissions,  roofing 
tar  emissions,  and  cigarette  smoke.  The 
EPA  has  classified  seven  PAH 
compounds  (benzo[a]pyrene, 
benzlalanthracene.  chrysene, 
benzofblfiuoranthene. 
benzoiklfiuoranthene. 
dibenzla.hjanthracene.  and 
indenoll.2,3-cd]pyrene)  as  Group  32, 
probable  human  carcinogens. 

Toluene.  Acute  inhalation  of  toluene 
by  humans  may  cause  effects  to  the 
central  nervous  system,  such  as  fatigue, 
sleepiness,  headache,  and  nausea,  as 
well  as  irregular  heartbeat.  Adverse 
central  nervous  system  effects  have  been 
reported  in  chronic  abusers  (those  that 
inhale  toluene  or  other  toluene- 
containing  substances)  exposed  to  high 


levels  of  toluene.  Symptoms  include 
tremors,  decreased  brain  size. 
involuntar>'  eye  movements,  and 
impaired  speech,  hearing,  and  vision. 
Chronic  (long-term)  inhalation  exposure 
of  humans  to  lower  levels  of  toluene 
also  causes  irritation  of  the  upper 
respiratory  tract,  eye  irritation,  sore 
throat,  nausea,  dizziness,  headaches, 
and  difficulty  with  sleep.  Studies  of 
children  whose  mothers  were  exposed 
to  toluene  by  inhalation  or  mixed 
solvents  during  pregnancy  have 
reported  central  nervous  system 
problems,  facial  and  limb  abnormalities, 
and  delayed  development.  However, 
these  effects  may  not  be  attributable  to 
toluene  alone.  The  EPA  has  classified 
toluene  in  Group  D,  not  classifiable  as 
to  human  carcinogenicity. 

This  proposed  rule  would  also  protect 
air  quality  and  the  public  health  by 
reducing  emissions  of  volatile  organic 
compounds  (VOC)  and  PM  from  asphalt 
processing  and  asphalt  roofing 
manufacturing. 

Volatile  Organic  Compounds. 
Emissions  of  VOC  have  been  associated 
with  a  variety  of  health  and  welfare 
impacts.  Volatile  organic  compound 
emissions,  together  with  nitrogen 
oxides,  are  precursors  to  the  formation 
of  tropospheric  ozone.  Exposure  to 
ambient  ozone  is  responsible  for  a 
number  of  public  health  impacts,  such 
as  alterations  in  lung  capacity:  eye. 
nose,  and  throat  irritation:  nausea;  and 
aggravation  of  existing  respiratory 
disease.  Ozone  exposure  can  also 
damage  forests  and  crops 

Particulate  Matter.  Particulate  matter 
can  accumulate  in  the  respirator*' 
system  and  is  associated  with  numerous 
adverse  health  effects.  Exposure  to 
coarse  particles  is  primarily  associated 
with  the  aggravation  of  respirator*' 
conditions,  such  as  asthma.  Fine 
particles  are  most  closely  associated 
with  such  health  effects  as  increased 
hospital  admissions  and  emergency 
room  visits  for  heart  and  lung  disease, 
increased  respiratory  symptoms  and 
disease,  decreased  lung  function,  and 
even  premature  death. 

II.  Summary  of  the  Proposed  Standards 

A.  Do  These  Proposed  NESH.AP  Apply 
to  Me? 

This  proposed  rule  would  apply  to 
you  if  you  process  asphalt  or 
manufacture  asphalt  roofing  products  at 
a  facility  that  is  a  major  source  of  HAP 
emissions.  Major  sources  of  HAP  are 
those  that  emit  or  have  the  potential  to 
emit  at  least  10  tpy  of  any  one  HAP  or 
25  tpy  of  any  combination  of  HAP.  All 
emission  sources  at  a  facility,  not  just 
those  related  to  asphalt  processing  or 


roofing  manufacture,  must  be 
considered  in  determining  major  source 
status.  If  your  facility  is  determined  to 
be  an  area  source  [i.e.,  not  a  major 
source),  you  would  not  be  subject  to 
these  proposed  NESHAP. 

This  proposed  rule  would  not  regulate 
emissions  from  the  wet-formed 
fiberglass  mat  production  industry,  even 
though  a  wet-formed  fiberglass  mat  is 
produced  at  both  stand-alone  facilities 
and  those  collocated  with  asphalt 
processing  and  roofing  facilities 
Emissions  from  wet-formed  fiberglass 
mat  manufacturing  processes  are  being 
regulated  bv  the  Wet-Formed  Fiberglass 
Mat  NTSHAP  (40  CFR  part  63,  subpart 
HHHH). 

B.  What  Are  the  Affected  Sources? 

An  affected  source  is  the  process 
equipment  that  is  regulated  bv  the 
NESHAP  For  these  proposed  NESHAP. 
there  would  be  two  affected  sources; 
each  asphalt  processing  facility  and 
each  asphalt  roofing  manufacturing  line 
.\n  asphalt  processing  facility  is  any 
facility  that  prepares  asphalt  at  asphalt 
processing  plants,  petroleum  refineries, 
and  asphalt  roofing  plants.  An  asphalt 
roofing  manufacturing  line  is  the 
collection  of  equipment  used  to 
manufacture  asphalt  roofing  products 
through  a  series  of  sequential  process 
steps. 

C.  What  Pollutants  Are  Regulated  bv  the 
Proposed  XESHAP'' 

These  proposed  NTSHAP  would 
establish  emission  limits  for  PM  and 
total  hydrocarbons  (THC)  as  surrogates 
for  total  organic  HAP  which  includes 
the  following  compounds: 
formaldehyde,  hexane,  phenol.  POM, 
and  toluene. 

Although  HCl  is  emitted  from  some 
asphalt  processing  facilities  (those  that 
use  chlorinated  catalysts  in  the  blowing 
still),  we  are  proposing  not  to  regulate 
HCl  emissions  since  we  can  identify,'  no 
duplicable  or  otherwise  available  means 
of  controlling  HCl  as  a  floor  standard, 
and  beyond  the  floor  controls  are  not 
warranted  after  considering  the  factors 
set  out  in  section  ll  2(d)(2)  of  the  Act. 
A  more  detailed  discussion  of  the  basis 
for  this  decision  is  provided  in  section 
IV. C  of  this  preamble 

D.  What  Emission  Limits  Must  1  Meef 
We  are  proposing  that  vou  meet  the 

emission  limits  that  are  summarized  in 
Table  2.  The  emission  limits  are 
expressed  in  appropriate  formats  for  the 
various  process  equipment  being 
regulated  Depending  on  the  piece  of 
process  equipment,  you  have  the  option 
of  complying  with  any  of  several 
formats.  These  formats  include  a  PM 
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emission  limit,  expressed  in  terms  of 
kilograms  of  PM  per  megagram  (kg/Mg) 
of  product  manufactured,  a  THC  percent 
reduction  standard,  or  a  combustion 
efficiency  standard. 

The  combustion  efficiency  standard  is 
provided  as  an  alternative  to  the  THC 
percent  reduction  standard.  This  option 
is  provided  in  the  proposed  rule 
because  there  are  some  emission  sources 


{e.g..  blowing  stills)  for  which  testing  of 
the  control  device  inlet  is  impractical. 
Additionally,  saturators  (including 
wet  loopers  and  coalers)  at  existing 
asphalt  roofing  manufacturing  lines 
would  have  to  meet  an  opacity  limit, 
and  the  emission  capture  system  for  the 
saturator  {including  the  wet  looper  and 
coater)  would  have  to  meet  a  visible 
emission  standard.  Xhe  proposed  rule 


Table  2.— Summary  of  Proposed  Emission  Limits  for  Existing  and  New 

Roofing  Manufacturing  Facilities 


also  provides  the  option  for  coating 
mixers,  saturators  (including  wet 
loopers  and  coaters),  sealant  applicators, 
and  adhesive  applicators  at  existing 
asp"halt  roofing  manufacturing  lines  to 
comply  with  either  the  THC  or  the 
combustion  efficiency  standards  instead 
of  the  PM  and  opacity  standards. 


Asphalt  Processing  and  Asphalt 


For 


You  must 


Each  asphalt  storage  tank  with  a  capacity  of  1  93  Mg  (2.13  tons)  or 

greater  of  asphalt  blowing  still,  and  loading  rack  at  existing  new.  and 

reconstructed  asphalt  processing  facilities 
Each  coating  mixer  saturator  (including  wet  looper  and  coater),  sealant 

applicator  and  adhesive  applicator  at  new  and  reconstructed  asphalt 

roofing  manufacturing  lines 
The  total  emissions  from  the  coating  mixer    saturator  (including  wet 

looper  and  coater)    sealant  applicator    and  adhesive  applicator  at 

each  existing  asphalt  roofing  manufactunng  line 

Each  saturator  (including  wet  looper  and  coater)  at  an  existing  or  new 
asphalt  roofing  manufacturing  line 


Reduce  THC  mass  emissions  by  95  percent:  or 

Route  the  emissions  to  a  thennal  oxidizer  achieving  a  combustion  effi- 
ciency of  99  6  percent 

Reduce  THC  mass  emissions  by  95  percent;  or 

Route  the  emissions  to  a  thermal  oxidizer  achieving  a  combustion  effi- 
ciency of  99  6  percent 

Limit  PM  emissions  to  0.04  kg/Mg  (0.08  pounds  per  ton)  of  asphalt 
shingle  or  mineral-surtaced  roll  roofing  produced,  or  0  4  kg/Mg  (0.8 
pounds  per  ton)  of  saturated  felt  or  smooth-surfaced  roll  roofing  pro- 
duced 

Limit  exhaust  gases  to  20  percent  opacity,  and 

Limit  visible  emissions  from  the  emission  capture  system  to  20  percent 
of  any  period  of  consecutive  valid  observations  totaling  60  minutes 


E  lV'/?en  .Must  I  Complv? 

We  arp  proposing  that  existing 
sources  would  have  to  complv  with  the 
NESHAP  no  later  than  (DATE  3  YEARS 
AFTER  THE  DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  Federal  Register]. 
The  3-year  period  is  necessary  to  allow 
owners  and  operators  sufficient  time  to 
dosign.  purchase,  and  install  omission 
capture  systems  and  air  pollution 
control  equipment.  New  or 
reconstructed  sources  would  have  to 
complv  with  the  NESHAP  at  startup  or 
[DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  Federal  Register). 
whichever  is  later. 

If  your  asphalt  processing  facility  or 
asphalt  roofing  manufacturing  line  is 
located  at  a  facility  that  is  an  area  source 
which  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  source  of  HAP  after  (DATE  THE 
FINAL  RULE  IS  PUBLISHED  IN  THE 
Federal  Register],  then  any  portion  of 
the  existing  facility  that  is  a  new 
affected  source  or  a  reconstructed 
affected  source  would  have  to  either  be 
in  compliance  with  this  subpart  upon 
startup  after  becoming  a  major  source  or 
by  (DATE  3  YEARS  AFTER  THE  DATE 
THE  FINAL  RULE  IS  PUBLISHED  IN 
THE  Federal  Register],  whichever  is 
later  All  other  parts  of  any  facility  to 
which  this  proposed  rule  would  apply 
would  have  to  be  in  compliance  with 
this  subpart  by  3  years  after  becoming 
a  major  source. 


F.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

You  would  have  to  conduct  a 
performance  test  to  demonstrate  initial 
compliance  with  the  NESHAP  emission 
limits.  As  specified  in  §  63.7(e)  of  the 
NESHAP  general  provisions  (40  CFR 
part  63,  subpart  A),  performance  tests 
would  have  to  be  conducted  under 
normal  operating  conditions.  To  ensure 
that  compliance  can  be  achieved  over 
the  entire  range  of  operating  conditions, 
the  performance  tests  should  be 
conducted  under  the  operating 
conditions  that  reflect  the  highest  rate  of 
asphalt  processing  or  roofing  production 
reasonably  expected  to  be  achieved  by 
the  facility  For  example,  performance 
tests  of  roofing  manufacturing  line 
equipment  should  be  conducted  while 
manufacturing  the  roofing  product  with 
the  greatest  asphalt  content. 

The  proposed  NESHAP  contain  PM 
emission  limits,  a  THC  percent 
reduction  standard,  and  a  combustion 
efficiency  standard.  For  these  standards, 
you  would  have  to  conduct  a  minimum 
of  three  1-hour  test  runs  to  measure 
emissions.  Compliance  is  determined 
based  on  the  average  of  the  three  test 
runs.  To  measure  PM,  use  EPA  test 
method  5A;  for  THC  emissions,  use  EPA 
test  method  25 A.  The  EPA  reference 
methods  are  contained  in  appendix  A  of 
40  CFR  part  60.  For  the  combustion 
efficiency  standard,  you  would  measure 
emissions  of  THC,  carbon  monoxide 
(CO),  and  carbon  dioxide  {CO2)  to 


demonstrate  compliance.  You  would 
use  EPA  method  10  to  measure  CO 
emissions  and  EPA  method  3A  to 
measure  CO:  emissions.  You  would 
demonstrate  compliance  with  the  PM 
emission  limit.  THC  percent  reduction 
standard,  and  the  combustion  efficiency 
standard  using  the  instructions  and 
equations  in  the  performance  test 
requirement  section  of  these  proposed 
NESHAP. 

The  proposed  NESHAP  also  contain 
opacity  and  visible  emission  standards 
for  saturators  at  an  existing  asphalt 
roofing  manufacturing  line.  Opacity  and 
visible  emission  compliance 
determinations  would  be  made  using 
EPA  methods  9  and  22,  respectively,  in 
appendix  A  of  40  CFR  part  60 

You  would  have  to  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  system  (CMS)  to  monitor  the 
control  device  parameters.  During  the 
performance  test,  you  would 
continuously  monitor  and  record 
control  device  parameters  and  establish 
the  monitoring  parameter  value(s)  that 
constitute  compliance  with  the  emission 
limits.  If  you  use  a  thermal  oxidizer  to 
comply  with  the  standards,  you  would 
record  the  average  operating 
temperature.  The  temperature 
monitoring  device  would  be  installed  at 
the  exit  of  the  combustion  zone  or  in  the 
ductwork  immediately  downstream  of 
the  combustion  zone,  before  any 
substantial  heat  loss  occurs.  If  you  use 
a  PM  control  device,  you  would  record 
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the  device  inlet  gas  temperature  and 
pressure  drop  across  the  device. 

For  thermal  oxidizers  and  PM  control 
devices,  the  parameters  would  have  to 
be  monitored  and  values  recorded  in  15- 
minute  blocks  during  each  of  three  1- 
hour  test  runs  from  which  you  would 
compute  the  3-hour  average  parameter 
values.  If  you  use  a  control  device  other 
than  a  thermal  oxidizer  or  PM  control 
device  to  comply  with  the  NESHAP, 
you  would  propose  to  the  Administrator 
the  appropriate  monitoring  parameters, 
monitoring  frequencies,  and  averaging 
periods.  All  monitoring  parameters  for 
control  devices  not  specified  in  the 
proposed  rule  would  have  to  be 
approved  by  the  Administrator  as 
specified  in  §63. 8(f)  of  the  NESHAP 
general  provisions. 

During  the  performance  test,  you 
would  also  monitor  and  record  the 
average  hourly  roofing  line  production 
rate  or  the  asphalt  processing  rate,  as 
applicable.  If  you  are  complying  with 
the  PM  emission  limit,  you  would  also 
determine  the  asphalt  content  of  the 
product  manufactured  during  the 
performance  test 

G.  What  Are  the  Continuous 
Compliance  Provisions? 

After  the  performance  test,  you  would 
have  to  demonstrate  continuous 
compliance  with  the  emission  limits  by 
monitoring  either  control  device  or 
process  operating  p£U"ameters.  The 
parameters  would  have  to  remain 
within  the  limits  established  during  the 
initial  performance  test 

If  you  use  a  thermal  oxidizer  or  PM 
control  device  to  achieve  compliance 
with  the  emission  limits,  you  would 
have  to  monitor  the  following  operating 
parameters,  determining  and  recording 
the  parameter  values  in  15-minute  and 
3-hour  block  averages: 

•  The  operating  temperature  for 
thermal  oxidizers, 

•  The  inlet  gas  temperature  and 
pressure  drop  across  the  device  for  PM 
control  devices. 

If  you  use  a  control  device  other  than 
a  thermal  oxidizer  or  PM  control  device 
to  achieve  compliance  with  the 
emission  limits,  you  would  have  to 
monitor  the  parameters  that  were 
established  during  the  initial 
performance  test  and  approved  by  the 
Administrator.  To  change  the  value  of 
any  monitored  parameter,  you  would 
have  to  conduct  a  performance  test  and 
submit  a  request  to  the  Administrator 
for  approval  using  the  procedures 
specified  in  §  63.8(f)  of  the  NESHAP 
general  provisions. 


H  What  Are  the  Notification, 
Recordkeeping  and  Reporting 
Requirements? 

You  would  have  to  comply  with  the 
notification,  recordkeeping,  and 
reporting  requirements  in  40  CFR  part 
63.  subpart  A  general  provisions,  as 
specified  in  Table  7  of  the  proposed 
rule.  The  notification,  recordkeeping, 
and  reporting  requirements  include,  but 
are  not  limited  to-  (1)  Initial  notification 
of  applicability  of  the  rule,  notification 
of  the  dates  for  conducting  the 
performance  test,  and  notification  of 
compliance  status;  (2)  reports  of  any 
startup,  shutdown,  and  malfunction 
events  that  occur:  and  (3)  semiannual 
reports  of  excess  emissions  [i.e., 
deviations  from  monitoring  parameter 
limits).  When  no  deviations  occur,  you 
would  submit  semiannual  reports 
indicating  that  no  deviations  have 
occurred  during  the  period.  For  a 
thermal  oxidizer,  a  deviation  would  be 
any  time  (excluding  periods  of  startup. 
shutdown  and  malfunction)  that  the 
operating  temperature  falls  below  the 
limit  established  during  the  initial 
performance  test.  For  a  PM  control 
device,  a  deviation  would  be  an\'  time 
(excluding  periods  of  startup,  shutdown 
and  malfimction)  that  the  temperature 
of  the  gas  at  the  inlet  to  the  control 
device  or  the  pressure  drop  across  the 
control  device  are  above  their  respective 
limits  established  during  the  initial 
performance  test. 

You  would  have  to  maintain  records 
of  the  following,  as  applicable:  (1) 
Thermal  oxidizer  operating  temperature: 
(2)  PM  control  device  inlet  gas 
temperature  and  pressure  drop;  (3) 
approved  parameters  for  sources  that 
comply  with  the  emission  limits  using 
a  control  device  other  than  a  thermal 
oxidizer  or  PM  control  device:  and  (4) 
the  date  and  time  a  deviation 
commenced  if  a  monitoring  parameter 
deviation  occurs,  the  date  and  time 
corrective  actions  were  initiated  and 
completed,  a  description  of  the  cause  of 
the  deviation,  and  a  description  of  the 
corrective  actions  taken.  You  would  also 
prepare  a  startup,  shutdown,  and 
malfunction  plan  and  maintain  records 
of  actions  taken  during  these  events,  as 
required  by  §63, 6(e)(3)  of  the  NESHAP 
general  provisions  The  proposed  rule 
also  includes  a  requirement  to  develop 
and  make  available  for  inspection  by  the 
permitting  authority,  upon  request,  a 
site-specific  monitoring  plan  that 
specifies  how  the  continuous  parameter 
monitoring  system  will  be  installed, 
operated,  and  maintained,  as  well  as  the 
data  quality  assurance  procedures  and 
ongoing  recordkeeping  and  reporting 

procedures. 


The  NESHAP  general  provisions 
(§  63.10(b))  require  that  records  be 
maintained  for  at  least  5  years  from  the 
date  of  each  record  You  would  have  to 
retain  the  records  onsite  for  at  least  2 
yeeu-s.  You  may  retain  records  for  the 
remaining  3  years  at  an  offsite  location 
The  records  must  be  readily  available 
and  in  a  form  suitable  for  efficient 
inspection  and  review  The  files  may  be 
retained  on  paper,  microfilm. 
microfiche,  a  computer,  computer  disks, 
or  magnetic  tape.  Reports  ma\  be  made 
on  paper  or  on  a  labeled  computer  disk 
using  commonly  available  and 
compatible  computer  software 

III.  Summary  of  Environmental,  Energy 
and  Economic  Impacts 

Although  MACT  fioors  must  be  based 
exclusiveU  on  the  emission  limitation 
achieved  by  the  best  performing  sources 
(or,  for  new  sources,  the  best  performing 
source).  EPA  has  compiled  information 
on  air  quality  impacts. ^osts,  non-air 
quality  impacts,  and  energy  impacts  in 
compliance  with  Executive  Orders  We 
estimate  the  proposed  NESHAP  would 
affect  a  total  of  18  existing  facilities  (ten 
asphalt  processing  and  asphalt  roofing 
facilities  and  eight  petroleum 
refineries).  We  estimated  the  number  of 
major  sources  by  estimating  emissions 
using  emission  factors  and  available 
production  data  and  extrapolating 
potential  emissions  from  actual 
emissions.  We  identified  major  facilities 
for  the  purposes  of  estimating 
emissions,  emission  reductions,  control 
costs,  and  monitoring,  recordkeeping, 
and  reporting  costs  only  It  should  be 
noted  that  facilities  may  not  necessarily 
be  major  sources  for  the  purposes  of 
determining  applicability  of  these 
proposed  NESHAP  because  they  were 
identified  as  major  by  our  estimates. 
Likewise,  facilities  would  not  be 
relieved  from  complying  with  these 
proposed  NESHAP  because  they  were 
not  identified  as  major  sources  in  our 
estimates 

A   What  Are  the  Air  Quality  Impacts? 

Baseline  HAP  emissions  from  the 
asphalt  processing  and  asphalt  roofing 
manufacturing  facilities  that  would  be 
subject  to  the  proposed  NESHAP  are 
estimated  to  be  192  Mg/yr  (212  tpy). 
Baseline  THC  emissions  are  estimated  to 
be  173  Mg/yr  (191  tpy).  The  baseline 
emission  estimates  were  developed 
using  equipment,  control  device,  and 
production  rate  data  reported  in  a  1995 
industn,'  sur\'ey  The  proposed  NESH,\P 
would  reduce  HAP  emissions  by  8.87 
Mg/yr  (9  78  tpy)  and  THC  by  135  Mg/ 
yr  (149  tpy)  The  proposed  NESHAP 
would  also  reduce  PM  emissions  from 
asphalt  processing  and  asphalt  roofing 
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manufacturing  facilities.  However,  we 
do  not  have  sufficient  data  to  estimate 
baseline  emissions  or  emission 
reductions  for  PM.  The  HAP  reductions 
that  would  be  achieved  by  these 
proposed  NESHAP  are  limited  because 
most  of  the  emission  sources  in  the 
asphalt  processing  and  asphalt  roofing 
manufacturing  industry  are  currently 
controlled,  and  because  these  proposed 
NESHAP  would  not  require  control  of 
HCl  emissions. 

The  baseline  emissions  and  emission 
reductions  do  not  include  contributions 
from  area  sources  because  they  would 
not  be  subject  to  the  proposed  NESHAP 
The  estimates  also  do  not  include 
contributions  from  petroleum  refineries 
because  we  did  not  have  sufficient  data 
(production  rates  for  blowing  stills  or 
population  sizes  or  control  devices  for 
storage  tanks  and  loading  racks)  to 
estimate  baseline  emissions  or  emission 
reductions  from  those  sources.  We 
believe,  based  on  limited  information, 
most  if  not  all  asphalt  processing 
facilities  at  petroleum  refineries  are  well 
controlled  using  thermal  oxidizers. 
Therefore,  little  additional  emission 
reduction  would  occur  However,  we 
are  specifically  requesting  comment  on 
the  current  level  of  control  of  asphalt 
processing  facilities  located  at 
petroleum  refineries. 

The  proposed  NESHAP  would  also 
likely  cause  an  increase  in  emissions  of 
nitrogen  oxides  (NOx).  CO,  and  sulfur 
dioxide  (SO;)  due  to  increased  use  of 
thermal  oxidizers  as  control  devices. 
The  estimated  .secondarv'  impacts  of 
NOx.  CO,  and  SO;  are  approximately 
32.0.  53.8.  and  0  385  Mg/yT  (35.3.  59.3, 
and  0.424  tpy),  respectively.  These 
estimates  are  based  on  the  amount  of 
exhaust  and  auxiliary  fuel  that  will  be 
burned  at  the  ten  asphalt  processing  and 
asphalt  roofing  manufacturing  facilities 
that  are  estimated  to  be  major  sources. 

B   What  Are  the  Cost  Impacts? 

The  cost  imparts  for  the  proposed 
NESHAP  for  asphalt  processing  and 
asphalt  roofing  manufacturing  were 
developed  using  site-specific 
information,  obtained  bv  an  industry 
information  survey  distributed  by  the 
Asphalt  Roofing  Manufacturers 
Association  (ARMA),  and  the 
procedures  contained  in  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  Control  Cost  Manual.  For 
some  facilities  where  site-specific  data 
necessary  for  estimating  costs  [e.g..  a 
vent  fiow  rate)  were  not  available, 
average  factors  developed  from  the 
industry  data  were  used. 

The  total  capital  cost  for  the  industrv 
to  achieve  compliance  with  the 
proposed  NESHAP  for  existing  facilities 


is  estimated  to  be  $2.16  million.  The 
capital  costs  arise  from  the  purchase  of 
emission  capture  systems  and  control 
devices.  The  total  annualized  cost  is 
estimated  to  be  $7,S8,00G.  The 
annualized  costs  for  the  industry 
include  the  annualized  capital  cost  of 
emission  capture  systems  and  control 
devices  and  operation,  maintenance, 
supervisory  labor,  maintenance 
materials,  utilities,  administrative 
charges,  taxes,  and  insurance.  It  is 
estimated  that  the  industry  will  spend 
an  additional  industrywide  average  of 
$250,000  per  year  for  monitoring, 
recordkeeping,  and  reporting  to  comply 
with  the  proposed  NESHAP.  This 
results  in  a  total  annualized  cost  of 
$1.01  million. 

The  total  capital  and  annualized  costs 
cited  above  do  not  include  the  control 
costs  for  asphalt  processing  facilities 
that  would  be  subject  to  the  proposed 
NESHAP  that  are  located  at  petroleum 
refineries.  For  petroleum  refineries,  we 
did  not  have  data  on  actual  production 
rates  for  blowing  stills  or  the 
populations,  capacities,  and  types  of 
control  devices  used  for  storage  tanks 
and  loading  racks.  The  capital  and 
annualized  costs  are  anticipated  to  be 
significantly  less  for  petroleum 
refineries  than  asphalt  processing  and 
asphalt  roofing  manufacturing  facilities 
because  most  of  the  blowing  stills  at 
these  sources  are  already  controlled. 
Additionally,  refineries  typically  have 
existing  combustion  sources  (fiares. 
process  heaters,  and  boilers)  that  can  be 
used  as  control  devices.  The  only  cost 
anticipated  for  petroleum  refineries  will 
be  for  emission  capture  systems. 

C.  What  Are  the  Economic  Impacts? 

The  Agency  conducted  a  detailed 
economic  impact  analysis  to  determine 
the  market-  and  industry-level  impacts 
associated  with  the  proposed  rule.  The 
compliance  costs  of  today's  proposed 
rule  are  expected  to  increase  the  prices 
of  asphalt  roofing  and  processing 
products  by  less  than  0.1  percent  across 
the  directly  affected  product  markets, 
and  domestic  production  and 
consumption  of  the  affected  products 
are  expected  to  decrease  by  less  than  0.1 
percent  also. 

In  terms  of  industry  impacts,  the 
asphalt  rcHDfing  and  processing 
manufacturers  are  projected  to 
experience  a  decrease  in  operating 
profits  of  about  0.1  percent,  which 
reflects  the  compliance  costs  associated 
with  the  production  of  asphalt  roofing 
and  processing  products  and  the 
resulting  reductions  in  revenues  due  to 
the  increase  in  the  prices  of  the  directly 
affected  product  markets  and  reduced 
quantities  purchased.  Through  the 


market  impacts  described  above,  the 
proposed  rule  created  both  gainers  and 
losers  within  the  asphalt  roofing  and 
processing  industry.  The  majority  of 
facilities,  almost  76  percent,  are 
expected  to  experience  profit  increases 
with  the  proposed  rule;  however,  there 
are  some  facilities  projected  to  lose 
profits  (about  8  percent).  Furthermore, 
the  economic  impact  analysis  indicates 
that  of  the  123  existing  asphalt  roofing 
and  processing  facilities,  none  are  at 
risk  of  closure  because  of  the  proposed 
standards.  Therefore,  none  of  the 
companies  that  own  asphalt  roofing  and 
processing  facilities  are  projected  to 
close  due  to  this  proposed  rule. 

Based  on  the  market  analysis,  the 
annual  social  costs  of  the  proposed  rule 
is  projected  to  be  about  $1.01  million. 
The  estimated  social  costs  differ  from 
the  projected  engineering  costs  by  less 
than  0.01  percent  for  this  proposed  rule. 
These  two  costs  differ  because  social 
costs  account  for  producer  and 
consumer  behavior.  These  social  costs 
are  distributed  across  the  many 
consumers  and  producers  of  asphalt 
roofing  and  processing  products.  For 
this  proposed  rule,  the  producers  of 
asphalt  roofing  and  processing  products, 
in  aggregate,  are  expected  to  incur  about 
$0.46  million  annually  in  costs,  while 
the  consumers  of  asphalt  roofing  and 
processing  products  are  expected  to 
incur  $0.55  million  annually  across  the 
product  markets. 

The  economic  analysis  also  addressed 
potential  changes  in  new  asphalt  roofing 
and  processing  facility  construction  for 
the  year  following  promulgation  of  this 
rule.  This  was  done  by  estimating  the 
total  annualized  costs  for  new  facilities 
and  projecting  changes  in  equilibrium 
output  due  to  the  proposed  rule.  The 
economic  impact  analysis  estimated  a 
very  small  reduction  in  the  growth  of 
the  asphalt  industry  represented  by  a 
small  reduction  in  equilibrium  output  of 
asphalt  products  in  the  year  following 
promulgation.  However,  the  reduction 
in  equilibrium  output  was  only  a  small 
fraction  of  estimated  new  plant 
capacity.  Thus,  the  control  costs  are  not 
expected  to  influence  the  decision  to 
enter  the  market  for  asphalt  products. 
For  more  information,  consult  the 
Economic  Impact  Analysis  report 
supporting  this  proposed  rule. 

D.  What  Are  the  Non-Air  Health. 
Environmental  and  Energy  Impacts? 

Spent  filter  media  from  certain  types 
of  PM  control  devices  (e.g..  high- 
efficiency  air  filters)  is  periodically 
replaced  and  disposed  of  as  solid  waste. 
Although  many  of  the  emission  sources 
subject  to  the  proposed  NESHAP  are 
already  controlled  by  PM  devices,  an 
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increase  in  the  generation  of  spent  filter 
media  is  expected  as  a  result  of  the 
proposed  NESHAP.  However,  we  do  not 
have  sufficient  data  to  quantify  this 
anticipated  increase  in  solid  waste 
generation 

No  water  impacts  are  anticipated  due 
to  the  proposed  NESHAP  since  none  of 
the  control  devices  expected  to  be  used 
to  comply  with  the  proposed  NESHAP 
require  the  use  of  water  or  generate 
wastewater  streams. 

Increased  energy  usage  is  expected 
due  to  the  proposed  NESHAP. 
Electricity  is  required  to  power  fans  for 
emission  capture  systems,  and  new 
thermal  oxidizers  will  require 
supplemental  fuel  (e.g..  natural  gas)  to 
efficiently  combust  the  HAP  vent 
stre<uns.  The  estimated  aimual  increase 
in  electricity  consumption  is  0.787 
million  kilowatt  hours,  The 
approximate  increase  in  natural  gas 
consumption  is  12.0  million  standard 
cubic  feet  per  year.  These  estimates  are 
for  the  ten  facilities  considered  to  be 
major  sources 

IV.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Categories  To  Regulate? 

In  section  112(c)(2).  the  CAA  requires 
that  we  regulate  each  category-  of  major 
sources  of  HAP.  An  initial  list  of  source 
categories  was  published  on  July  16. 
1992  (57  FR  31576)  and.  pursuant  to 
section  112(c)(1)  of  the  CAA.  we  have 
revised  the  list  on  four  occasions  in 
response  to  public  comment  or  new 
information  Asphalt  processing  and 
asphalt  roofing  manufacture  are  on  the 
list  of  source  categories  because  these 
processes  can  be  major  sources  of  HAP 
or  located  at  major  sources  of  HAP. 
Hazardous  air  pollutants  are  any  of  the 
188  chemicals  listed  under  section 
112fb)  of  the  CA.^.  The  proposed 
NESHAP  do  not  apply  to  processes  that 
are  located  at  area  sources. 

B.  How  Did  We  Select  the  Affected 
Sources? 

The  affected  sources  are  the  pieces  of 
process  equipment  that  are  subject  to 
the  NESHAP  emission  limits.  The  two 
affected  sources  in  this  proposal  are 
defined  as  each  asphalt  processing 
facility  and  each  asphalt  roofing 
manufacturing  line.  An  asphalt 
processing  facility  includes  the 
following  process  equipment:  Blowing 
stills,  asphalt  flux  storage  tanks, 
oxidized  asphalt  storage  tanks,  and 
oxidized  asphalt  loading  racks.  An 
asphalt  roofing  manufacturing  line 
includes  the  following  process 
equipment:  A  saturator.  a  wet  looper.  a 


coater.  coating  mixers,  sealant 
applicators,  adhesive  applicators,  and 
associated  storage  tanks. 

Asphalt  storage  tanks  at  asphalt 
processing  and  asphalt  roofing 
manufacturing  facilities  that  are 
collocated  may  be  shared  by  the  two 
operations.  If  the  asphalt  roofing 
manufacturing  line  is  collocated  with  an 
asphalt  processing  facility,  the  storage 
tanks  that  receive  asphalt  directly  from 
the  on-site  blowing  stills  would  be 
defined  as  part  of  the  asphalt  processing 
affected  source. 

A  facility  that  manufactures  asphalt 
roofing  may  have  more  than  one 
manufacturing  line.  At  these  facilities, 
asphalt  storage  tanks  and  sealant  and 
adhesive  applicators  may  be  shared  by 
roofing  manufacturing  lines.  A  shared 
storage  tank  would  be  considered  part  of 
the  asphalt  roofing  manufacturing  line 
to  which  the  tank  supplies  the  greatest 
amount  of  asphalt,  on  an  annual  basis. 
A  sealant  or  adhesive  applicator  that  is 
shared  by  two  or  more  asphalt  roofing 
manufacturing  lines  would  be 
considered  part  of  the  line  that  provides 
the  greatest  throughput  to  the 
applicator,  on  an  armual  basis. 

This  definition  of  affected  source 
would  also  be  used  to  determine  if  new 
source  standards  apply  when  subject 
equipment  is  "constructed"  or 
"reconstructed."  as  defined  in  the 
NESHAP  general  provisions  (§63.2).  We 
defined  the  affected  source  as  the 
asphalt  processing  facility  or  asphalt 
roofing  manufacturing  line  rather  than 
on  a  narrow  equipment-piece  basis 
because  we  believe  that  it  is 
inappropriate  for  small  changes  (e.g  . 
the  addition  of  a  sealant  applicator  to  a 
manufacturing  line)  to  trigger  the  new 
source  emission  limits  for  only  part  of 
the  manufacturing  line  For  asphalt 
processing  facilities,  this  is  not  a 
concern  since  the  existing  and  new- 
source  standards  are  the  same  However, 
the  existing  and  new  source  standards 
'are  substantially  different  for  asphalt 
roofing  manufacturing  lines 

For  asphalt  roofing  manufacturing 
lines,  the  new  source  emission  limits 
would  be  triggered  only  when  an  entire 
new  line  is  added  or  when  an  existing 
line  is  reconstructed.  This  is  appropriate 
because  the  manufacture  of  roofing 
products  is  a  continuous  process,  with 
the  equipment  for  the  different  process 
steps  arranged  in  sequence. 
Consequently,  an  increase  in  production 
cannot  be  achieved  simply  by  adding  a 
single  piece  of  process  equipment  (eg.. 
a  coater).  To  increase  production 
capacity,  the  entire  line  would  have  to 
be  modified  or  a  new  line  would  need 
to  be  constructed. 


C  How  Did  We  Select  the  Pollutants  To 
Regulate'' 

The  available  emission  data  show  that 
HAP  are  emitted  from  asphalt 
processing  and  asphalt  roofing 
manufacturing  facilities  As  discussed 
previously  in  section  I.D  of  this 
preamble.  HAP  emitted  from  the  sources 
that  would  be  regulated  by  these 
proposed  NTSHAP  can  be  present  in 
both  gaseous  and  condensed  PM  forms, 
depending  on  the  temperature  of  the 
vent  or  exhaust  gas. 

For  the  purposes  of  this  proposed 
rule,  the  HAP  emitted  from  asphalt 
processing  and  asphalt  roofing 
manufacturing  facilities  have  been 
divided  into  three  categories:  Total 
gaseous  organic  HAP,  total  particulate 
organic  HAP,  and  HCl 

Total  Gaseous  Organic  HAP  We  are 
proposing  to  regulate  gaseous  HAP 
emissions  using  THC  as  a  surrogate. 
Total  hydrocarbons  are  an  appropriate 
surrogate  for  total  HAP,  since  organic 
HAP  constitute  a  significant  portion  of 
the  THC,  Controlling  THC  would  result 
in  a  proportionate  amount  of  organic 
HAP  control. 

Total  Particulate  Organic  HAP 
Particulate  matter  emitted  from  blowing 
stills  consists  of  condensed  organic 
hydrocarbons.  For  organic  HAP  that  are 
present  in  condensed  PM  form,  we  are 
proposing  to  use  PM  as  a  surrogate. 
Similarly  to  the  THC  surrogate  for 
gaseous  HAP,  PM  is  an  appropriate 
surrogate  because  it  would  include  the 
HAP  that  would  be  emitted  as 
condensed  PM  Controlling  PM  would 
result  in  a  proportionate  amount  of 
condensed  particulate  organic  HAP 
control. 

Hydrogen  Chloride.  We  are  proposing 
not  to  regulate  HCl  emissions  associated 
with  blowing  stills  that  use  chlorinated 
catalysts.  The  reasons  are  discussed  in 
section  IV. D  of  this  preamble 

D  How  Did  We  Determine  the  Basts  and 
Level  of  the  Proposed  Standards  for 
Existing  and  New  Sources'' 

How  did  we  determine  the  MACT 
floor''  The  majority  of  data  used  for  the 
MACT  fioor  analysis  were  obtained 
from  responses  to  a  survey  distributed 
by  ARMA  in  1995.  We  reviewed  the 
survey  information  and  obtained 
clarifications  and  additional 
information  in  subsequent  meetings 
with  representatives  of  the  asphalt 
processing  and  asphalt  roofing 
manufacturing  industry 

.Approximately  half  of  the  asphalt 
processing  and  roofing  manufacturing 
facilities-in  the  industry  responded  to 
the  sur\ev.  Because  the  sur\'ey  was  not 
targeted  at  a  specific  subset  of  the 
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industry  (for  example,  large  facilities  or 
well-controlled  facilities),  we  believe 
the  collected  data  provide  a  generally 
representative  sample  of  the  industry, 
but  may  in  fact  be  slightly  biased  to 
larger,  well-controlled  facilities  that  had 
the  resources  to  respond  to  the  survev. 

The  sur\'ey  requested  information  on 
the  types  of  products  manufactured, 
process  equipment,  and  control  devices 
used  in  asphalt  processing  and  roofing 
manufacturing  operations.  Data  were 
provided  on  the  following  tvpes  of 
equipment  which  have  been  identified 
as  sources  of  HAP  emissions:  blowing 
stills,  loading  racks,  storage  tanks, 
coaters,  saturators,  wet  loopers,  coating 
mixers,  sealant  applicators  and  adhesive 
applicators.  Data  characterizing  the 
performance  of  control  devices  were  not 
collected  by  the  survey.  Daia  for 
blowing  stills  at  petroleum  refineries 
(which  were  gathered  to  support 
development  of  the  petroleum  refineries 
NESHAP  but  were  not  covered  by  those 
NESRAP)  were  included  in  the  MACT 
floor  analysis  for  blowing  stills. 

To  establish  the  MACT  floor,  we 
considered  two  approaches:  determine 
the  MACT  floor  across  the  affected 
source  as  a  whole,  and  determine  the 
MACT  floor  for  each  type  of  process 
equipment.  To  determine  the  MACT 
floor  using  the  first  approach,  a  mass 
emission  Hmit  or  a  mass  emission 
reduction  percentage  across  the  affected 
source  as  a  whole  must  be  established 
For  the  definition  of  affected  source  in 
this  proposal,  this  approach  would 
require  determination  of  the  best 
performing  12  percent  of  the  asphalt 
processing  facilities  and  asphalt  roofing 
manufacturing  lines.  However,  the  data 
currently  available  are  not  snifficient  to 
establish  either  a  mass  emission  limit  or 
a  percent  reduction  for  entire  affected 
sources.  The  variety  of  equipment 
configurations  used  in  the  asphalt 
processing  and  asphalt  roofing 
manufacturing  industries  makes  it 
difficult  to  compare  mass  emissions  or 
overall  levels  of  control  from  various 
affected  sources.  For  example,  not  all 
processing  facilities,  especially  those 
collocated  with  roofing  manufacturing 
facilities,  have  loading  racks. 
Additionally,  adequate  test  data  for 
estimating  uncontrolled  emissions  and 
the  emission  reductions  associated  with 
the  variety  of  control  devices  used  are 
not  available. 

Consequently,  we  have  decided  to 
establish  the  existing  and  new  source 
MACT  floors  for  each  type  of  process 
equipment  used  in  asphalt  processing 
facilities  and  in  asphalt  roofing 
manufacturing  lines.  We  believe  that 
this  approach  is  the  most  appropriate 
use  of  the  available  data.  Additionally. 


this  approach  provides  assurance  that 
the  resulting  MACT  floors  for  each  piece 
of  equipment,  when  combined,  would 
not  be  less  stringent  than  the  MACT 
floor  for  the  affected  source  as  a  whole. 

Section  11 2(d)(3)(A)  of  the  CAA 
requires  that  standards  be  no  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  *   *   *    for  categories  and 
subcategories  with  30  or  more  sources." 
We  have  interpreted  this  language  to 
mean  that  EPA  first  determines  the 
emission  limitations  achieved  by 
sources  within  the  best  performing  12 
percent  and  then  averages  those 
limitations.  In  this  proposal,  we 
interpret  the  term  "average"  to  mean  the 
mean,  median,  or  mode,  or  some  other 
measure  of  central  tendency.  In  most 
cases,  "average"  is  interpreted  to  be  the 
arithmetic  mean  or  the  median.  The 
choice  between  using  the  median  value 
or  mean  value  depends  on  which  value 
best  represents  the  central  tendency  of 
the  data.  For  asphalt  processing  and 
roofing  sources,  we  have  determined 
that  the  median  best  represents  the 
central  tendency.  For  most  pieces  of 
equipment,  the  control  devices  used  by 
the  best  performing  12  percent  are 
limited  to  two  types  (thermal  oxidizers 
and  PM  control  devices).  A  mean 
destruction  efficiency  would  result  in  a 
floor  that  does  not  correspond  to  any 
actual  control  device  in  use.  The 
median  of  the  best  performing  12 
percent  of  sources  was  identified  to 
determine  the  MACT  floor  for  blowing 
stills,  loading  racks,  storage  tanks, 
coaters,  coating  mixers,  and  sealant  and 
adhesive  applicators. 

For  saturators  and  wet  loopers,  we 
have  data  for  less  than  30  pieces  of 
equipment.  Section  112(d)(3)(B)  of  the 
CAA  requires  that  standards  be  no  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  best 
performing  five  sources  *   *   *  for 
categories  or  subcategories  with  fewer 
than  30  sources."  Therefore,  the  MACT 
floor  for  saturators  and  wet  loopers  is 
based  on  the  average  emission 
limitation  achieved  bv  the  best 
performing  five  sources,  rather  than  the 
best  performing  12  percent  of  sources. 
As  with  other  equipment,  the  median  of 
the  five  best  performing  sources  was 
determined  to  best  represent  the  central 
tendency  of  the  data. 

To  identify  the  best  performing 
sources  and  the  median  level  of 
emission  reduction,  we  determined  the 
level  of  control  for  each  piece  of  process 
equipment  based  on  the  type  of  control 
device  installed  and  the  operating 
characteristics  of  the  control  device.  For 
each  equipment  type,  the  equipment 


pieces  were  ranked  in  order  of  level  of 
control.  The  categories  of  control,  in 
descending  order  of  HAP  emission 
reduction,  are  as  follows:  thermal 
oxidizers  operating  at  or  above  1200 
degrees  Fahrenheit  (=F);  thermal 
oxidizers  operating  below  1200°F;  PM 
control  devices  (e.g..  high-velocitv  air 
filters  (HVAF),  electrostatic 
precipitators  (ESP);  fiberbed  filters)  used 
to  comply  with  the  asphalt  new  source 
performance  standard  (NSPS)  (40  CFR 
60,  subpart  UU);  PM  control  devices  not 
used  to  comply  with  the  asphah  NSPS; 
and  no  control  device. 

We  ranked  thermal  oxidizers  over  PM 
control  devices  because  thermal 
oxidizers  reduce  both  gaseous  HAP  and 
condensed  HAP.  Particulate  matter 
control  devices  control  only  the  HAP 
that  have  condensed  into  PM  at  the 
operating  temperature  of  the  control 
device. 

Thermal  oxidizers  operating  at  or 
above  1200°F  were  considered  to 
achieve  a  greater  emission  reduction 
than  those  operating  below  1200°F.  This 
conclusion  was  based  on  a  study  of 
thermal  oxidizers  that  found  that  most 
hydrocarbons  are  destroyed  at  a 
temperature  of  1200°F  or  above. 
Although  operating  temperatures  for 
thermal  oxidizers  reported  in  the  survey 
range  up  to  1600°F,  thermal  oxidizers 
operating  at  or  above  1200°F  were  not 
fiirther  subdivided.  The  EPA/ARMA  test 
program  showed  no  consistent  increase 
in  emission  reduction  with  increased 
temperatures  above  1200°F.  For 
example,  the  THC  destruction 
efficiencies  for  some  test  runs  of  a 
thermal  oxidizer  operating  at  1400°F 
were  less  than  the  destruction 
efficiencies  achieved  at  1250°F,  while 
other  runs  were  greater  than  the 
efficiencies  achieved  at  ISOCF. 

Particulate  matter  control  devices 
used  to  comply  with  the  emission  limits 
of  the  asphalt  NSPS  were  assumed  to  be 
better  performing  than  those  that  were 
not.  This  assumption  was  based  on  the 
fact  that  a  performance  test  is  required 
to  demonstrate  compliance  with  the 
asphalt  NSPS  PM  emission  limits.  After 
the  performance  test,  continuous 
compliance  with  the  emission  limits  is 
demonstrated  by  monitoring  the  inlet 
gas  temperature.  We  ranked  the  PM 
control  devices  above  no  control 
because  PM  emissions  contain 
condensed  HAP  and,  in  controlling  PM. 
some  HAP  control  is  achieved. 

Blowing  Stills.  All  blowing  stills  emit 
organic  HAP.  However,  blowing  stills  in 
which  a  chlorinated  catalyst  is  used  to 
promote  the  oxidation  reaction  also 
produce  emissions  of  chlorinated 
compounds.  When  these  compounds  are 
combusted  in  the  thermal  oxidizer 
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typically  used  to  control  blowing  still 
emissions,  HCl  emissions  are  produced. 
Because  different  methods  are  used  to 
control  organic  HAP  and  HCl.  separate 
analyses  were  conducted  to  identify  the 
MACT  floor  for  organic  HAP  and  HCl 
from  blowing  stills. 

We  have  control  device  information 
for  91  blowing  stills.  Organic  HAP 
emissions  from  all  of  these  blowing 
stills  are  controlled  using  a  thermal 
oxidizer.  All  of  the  best  performing  1 2 
percent  of  blowing  stills  are  controlled 
with  a  thermal  oxidizer  operating  at  or 
above  1200°F.  Therefore,  a  thermal 
oxidizer  operating  at  or  above  1200°F  is 
the  basis  for  the  floor  for  control  of 
organic  HAP  from  blowing  stills  at 
existing,  new,  and  reconstructed 
affected  sources. 

Of  the  91  blowing  stills  for  which  we 
have  data.  37  use  a  chloride-based 
catalyst.  In  considering  a  potential  floor 
for  HCl  emissions  from  these  sources, 
we  considered  both  at-the-stack  controls 
and  prohibiting  chlorinated  catalyst  use 
as  a  potential  basis  for  a  standard.  None 
of  these  facilities  use  a  control  device  to 
reduce  HCl  emissions  generated  by  the 
thermal  oxidizer.  Therefore,  an  add-on 
control  device  (i.e.,  a  further  control  in 
addition  to  the  thermal  oxidizer,  which 
is  itself  an  add-on  control  device) 
cannot  be  the  basis  for  a  floor  standard 
for  HCl  emissions. 

The  only  other  potential  MACT  floor 
for  HCl  emissions  that  we  considered 
(and  the  only  potential  means  available) 
was  the  pollution  prevention  option  of 
not  allowing  use  of  a  chlorinated 
catalyst.  This  would  eliminate  HCl 
emissions  from  the  thermal  oxidizer. 
Well  over  12  percent  of  blowing  stills  do 
not  use  a  catalyst.  However,  the  need  to 
use  catalyst  is  driven  by  the  type  of 
asphalt  feedstocks  used. 

The  asphalt  flux  used  in  the 
production  of  asphalt  roofing  materials 
is  a  by-product  of  the  petroleum  refining 
process.  Because  the  characteristics  of 
crude  oil  are  highly  variable,  the  quality 
of  the  asphalt  flux  that  remains  after  the 
refiner.'  distillation  processes  also 
varies.  Also,  the  degree  of  refining  has 
an  effect  on  the  suitability  of  the  asphalt 
flux  for  use  in  manufacturing  asphalt 
roofing  products.  Because  the  demand 
for  high-quality  asphalt  flux  can 
sometimes  be  greater  than  the  supply 
and  because  high-quality  feedstocks 
might  not  be  available  in  a  particular 
region,  some  roofing  manufactiirers 
must  accept  lower  quality  feedstock. 
Catalysts  must  be  used  to  attain  the 
desired  roofing  product  specifications  if 
certadn  low-quality  asphalt  flux 
feedstocks  (e.g.,  the  flux  derived  from 
crude  oils  that  have  been  extensively 
refined]  are  used.  These  sources  must 


use  a  catalyst  in  the  asphalt  flux 
blowing  operation  or  an  acceptable 
asphalt  product  for  roofing  materials 
cannot  be  produced  Thus,  for  these 
sources,  use  of  a  catalyst  (with 
consequent  HCl  emissions  when  other 
organic  emissions  are  controlled  with  a 
thermal  oxidizer  control  device)  is  a 
necessity  unless  asphalt  production  is 
discontinued.  This,  of  course,  is  not  an 
intended  result  from  application  of 
MACT.  See  H.  Rep.  No.  490.  101st  Cong. 
2d  sess.  328  ("However,  MACT  is  not 
intended  *   *    *  to  drive  sources  to  the 
brink  of  shutdown"). 

Consequently,  control  of  HCl 
emissions  through  substitution  of  higher 
quality  asphalt  flux  is  not  an  achievable 
means  of  control,  because  such  higher 
quality  flux  is  not  consistently  or 
reliably  available,  i.e.,  there  is  generally 
not  enough  higher  quality  flux  available 
at  any  one  time  for  the  demand.  Since 
this  potential  means  of  control  is  not 
duplicable  (i.e  ,  not  consistently  or 
reliably  available  to  all  sources), 
standards  based  on  this  means  of 
control  would  not  be  achievable,  as 
required  by  section  112(d)(2)  of  the  Act. 
EPA  consequently  is  not  proposing  a 
floor  standard  based  on  the  unavailable 
means  of  process  substitution.' 

Because  there  are  no  control  devices 
in  use  to  control  HCl  from  blowing  still 
thermal  oxidizers  and  disallowing  the 
use  of  catalyst  is  not  a  technically 
achievable  option  for  all  sources,  the 
MACT  floor  for  HCl  emissions  at 
existing,  new.  and  reconstructed 
affected  sources  is  based  on  no  emission 
reduction. 

We  do  not  believe  this  proposal  is 
inconsistent  with  the  holding  in 
National  Lime  v.  EPA.  233  F.  3d  625 
(D.C.  Cir.  2000)  That  case  remanded 
MACT  standards  of  no  control  for 
consideration  of  whether  various  types 
of  process  substitution  could  establish  a 
MACT  floor.  233  F.  3d  at  634  There  was 
no  showing,  however,  that  such  means 
of  control  were  unavailable  (so  that 
plant  closure  was  the  only  alternative 
should  standards  based  on  process 
substitution  be  adopted).  Nor  was 
National  Lime  a  situation  where 
emission  of  one  HAP  resulted  from 
application  of  control  technology  for 
other  HAPs. 

Loading  Hacks.  We  have  control 
device  information  for  52  loading  racks 


■  The  situation  might  also  be  conceptualized  in 
terms  of  subcategories  plants  that  produce  asphalt 
using  higher  quality  flux,  and  those  without  access 
to  higher  quality  flux  producing  asphalt  using 
catalysts  The  higher  quality  flux  process 
subcategory  controls  HCl  emissions  through  its 
process  (in  essence,  there  are  no  such  emissions! 
ihe  catalyst  subcategory  does  not  control  HCl 
emissions  at  the  floor  level. 


All  of  the  best  performing  12  percent  of 
loading  racks  are  controlled  with  a 
thermal  oxidizer  operating  at  or  above 
1200°F  Therefore,  a  thermal  oxidizer 
operating  at  or  above  1200^F  is  the  basis 
for  the  MACT  floor  for  loading  racks  at 
existing,  new.  and  reconstructed 
affected  sources 

Coaters  We  have  control  device 
information  for  73  coaters  Of  the  nine 
best  performing  coaters  (the  best 
performing  12  percent  of  sources),  four 
are  controlled  with  a  thermal  oxidizer 
operating  at  or  above  1200°F.  and  five 
with  a  PM  control  device  that  is  subject 
to  the  asphalt  NSPS  limits  The  median, 
or  fifth,  source  is  controlled  with  a  PM 
control  device  that  is  subject  to  the 
asphalt  NSPS  limits  Therefore,  the  floor 
level  of  control  for  coaters  at  existing 
affected  sources  is  based  on  a  PM 
control  device  that  achieves  the  asphalt 
NSPS  limits.  The  floor  for  coaters  at 
new  and  reconstructed  affected  sources 
is  based  on  a  thermal  oxidizer  operating 
at  or  above  1200°F 

Coating  Mixers  We  have  data  for  60 
coating  mixers.  Of  the  eight  coding 
mixers  that  represent  the  best 
performing  12  percent,  three  are 
controlled  with  a  thermal  oxidizer 
operating  at  or  above  1200-F.  three  are 
controlled  with  a  PM  control  device  that 
IS  subject  to  the  asphalt  NSPS  limits, 
and  two  are  controlled  with  a  PM 
control  device  that  is  not  used  to 
comply  with  the  asphalt  NSPS.  The 
fourth  and  fifth  coating  mixers, 
representing  the  median,  are  controlled 
with  a  PM  control  device  that  is  subject 
to  the  asphalt  NSPS  limits  Therefore, 
the  M.'KCT  floor  for  coating  mixers  at 
existing  affected  sources  is  based  on  a 
PM  control  device  that  achieves  the 
asphalt  NSPS  limits  The  floor  for 
coating  mixers  at  new  and  reconstructed 
affected  sources  is  based  on  a  thermal 
oxidizer  operating  at  or  above  1200'F 

Saturators  and  Wet  Loopers.  We  have 
data  for  less  than  30  saturators  and  less 
than  30  wet  loopers.  therefore  the  floor 
for  these  types  of  equipment  is  based  on 
the  "average"  emission  limit  achieved 
by  the  five  best  performing  sources.  Of 
the  five  best  periforming  saturators,  one 
is  controlled  with  a  thermal  oxidizer 
operating  at  or  above  1200-F.  one  is 
controlled  by  a  thermal  oxidizer 
operating  below  1200T.  and  the 
remaining  saturators,  including  the 
median  source,  are  controlled  with  a  PM 
control  device  that  is  subject  to  the 
asphalt  NSPS  limits.  A  PM  control 
device  that  achieves  the  asphalt  NSPS 
limits  is  therefore  the  basis  for  the  floor 
for  saturators  at  existing  affected 
sources.  A  thermal  oxidizer  operating  at 
or  above  1200''F  is  the  basis  for  the  floor 
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for  saturafor.s  at  new  and  reconstructed 
affected  source.s. 

All  of  thf  five  best  performing  wet 
loopers  are  controlled  with  a  PM  control 
device  that  is  subject  to  the  asphalt 
NSPS  limits.  Therefore,  the  floor  for  wet 
loopers  at  existing,  new,  and 
reconstructed  affected  sources  is  based 
on  a  PM  control  device  that  achieves  the 
asphalt  NSPS  limits. 

Asphalt  Storage  Tanks.  As  discussed 
previously,  storage  tanks  may  be 
associated  with  either  asphalt 
processing  or  asphalt  roofing 
manufacturing  or  shared  between  the 
two  source  categories  at  collocated 
facilities.  To  address  the  possibilitv  that 
the  floor  for  asphalt  storage  tanks  would 
be  different  for  asphalt  processing  and 
asphalt  roofing  manufacturing  facilities, 
we  performed  the  floor  analysis  for  five 
different  groupings  of  facilities:  facilities 
that  only  process  asphalt,  facilities  that 
only  manufacture  roofing  products, 
facilities  that  both  process  asphalt  and 
manufacture  roofing  products,  facilities 
that  process  asphalt  (including  stand- 
alone and  collocated  asphalt  processing 
facilities!,  and  all  facilities. 

In  addition,  storage  tanks  can  varv  in 
function  based  on  the  material  stored. 
Large  bulk  storage  tanks  are  used  to 
store  asphalt  flux  and  oxidized  asphalt; 
modified  bitumen  tanks  are  used  to  mix 
asphalt  fiux  and  plastic  modifiers:  and 
relativelv  small  process  tanks,  such  as 
sealant  and  adhesive  tanks,  supply 
asphalt  directly  to  the  roofing  line.  To 
address  the  possibility  that  the  level  of 
emission  reduction  is  related  to  the 
function  of  a  tank,  we  grouped  the  tanks 
bv  the  type  of  material  stored,  as  an 
indication  of  the  tank's  function.  The 
material  groupings  included:  asphalt 
flux,  oxidized  asphalt,  modified 
bitumen,  and  sealant  and  adhesive. 

We  found  that,  regardless  of  the 
facility  or  material  grouping,  a  thermal 
oxidizer  operating  at  or  above  1200°F  is 
the  basis  for  the  MACT  fioor  for  storage 
tanks  at  existing,  new,  and 
reconstructed  affected  sources. 

Through  the  MACT  fioor  analysis,  we 
determined,  based  on  available  data, 
that  no  sources  are  using  a  thermal 
oxidizer  to  control  emissions  from 
storage  tanks  with  a  capacity  less  than 
1  93  megagrams  (2.13  tons)  of  asphalt. 
Therefore,  the  MACT  fioor  level  of 
control  does  not  include  controlling 
tanks  with  capacities  less  than  1.93 
megagrams. 

Sealant  and  Adhesive  Applicators. 
There  are  HO  applicators  for  which  we 
have  data  Therefore,  the  eight  be^st 
performing  applicators  represent  the  top 
12  percent  of  sources.  Of  these,  four 
applicators  are  controlled  with  a 
thermal  oxidizer  operating  at  or  above 


1200"F  and  four  applicators  are 
controlled  with  a  PM  control  device 
subject  to  the  asphalt  NSPS  limits. 
Because  there  are  an  even  number  of 
control  devices  in  the  top  12  percent, 
there  is  no  clear  median  control. 
However,  as  stated  previouslv.  the 
database  of  applicators  includes  only 
those  of  companies  that  responded  to 
the  survey,  which  may  be  biased  toward 
the  better-controlled  facilities  (those 
with  more  available  resources  to 
respond).  In  light  of  this  uncertainty, 
and  the  fact  that  there  is  no  clear 
median  source,  we  have  assumed  that 
some  bias  may  exist  toward  reporting  of 
better-controlled  facilities.  The  lesser- 
controlled  nonrespondents,  if  included 
in  the  floor  determination,  would  then 
produce  an  identifiable  median  of  PM 
control  at  the  NSPS  level.  This  would 
thus  cause  us  to  identify  a  more 
stringent  MACT  floor  than  if  we  have 
information  on  all  applicators. 
Consequently,  to  allow  for  any  bias  that 
may  exist  in  the  database  due  to  this 
marginal  uncertainty,  we  have 
determined  that  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  is  more 
appropriately  represented  by  the 
emission  reduction  achieved  for  the 
fifth-ranked  applicator,  which  is 
controlled  with  a  PM  control  device 
subject  to  the  asphalt  NSPS  limits.  The 
MACT  floor  of  applicators  at  existing 
affected  sources  is  based  on  a  PM 
control  device  achieving  the  asphalt 
NSPS  limits,  and  the  MACT  floor  for 
applicators  at  new  and  reconstructed 
sources  is  based  on  a  thermal  oxidizer 
operating  at  or  above  1200°F. 

In  sunimar>',  the  MACT  floor  for  the 
equipment  at  existing,  new,  and 
reconstructed  asphalt  processing 
facilities  (blowing  stills,  loading  racks, 
and  storage  tanks  with  capacity  of  1.93 
megagrams  or  greater)  is  based  on  a 
thermal  oxidizer  operating  at  or  above 
1200°F  for  control  of  organic  HAP.  With 
the  exception  of  asphalt  storage  tanks, 
the  MACT  floor  for  equipment  at 
existing  asphalt  roofing  manufacturing 
lines  (coalers,  saturators.  wet  loopers, 
coating  mixers  and  sealant  and  adhesive 
applicators)  is  based  on  a  PM  control 
device  complying  with  the  asphalt 
NSPS.  Compliance  with  the  asphalt 
NSPS  includes  limiting  PM  emissions  to 
a  process  weight-based  limit  and 
complying  with  opacity  and  visible 
emission  limits.  For  the  coaters, 
saturators.  wet  loopers,  coating  mixers, 
and  sealant  and  adhesive  applicators  at 
new  and  reconstructed  affected  sources, 
the  MACT  floor  is  based  on  a  thermal 
oxidizer  operating  at  or  above  1200-'F. 
For  wet  loopers  at  new  and 


reconstructed  affected  sources,  the 
MACT  floor  is  based  on  a  PM  control 
device  complying  with  the  asphalt 
NSPS.  For  storage  vessels  with  a 
capacity  of  1.93  megagrams  or  greater  at 
existing,  new,  and  reconstructed  asphalt 
roofing  manufacturing  lines,  the  MACT 
floor  is  based  on  a  thermal  oxidizer 
operating  at  or  above  1200-F. 

How  aid  we  consider  beyond-the-floor 
options?  There  are  three  groups  of 
equipment  for  which  we  identified 
potential  options  for  achieving  emission 
reductions  more  stringent  than  the  floor 
(beyond-the-floor  options):  saturators, 
wet  loopers,  coaters,  coating  mixers,  and 
sealant  and  adhesive  applicators  at 
existing  sources:  blowing  stills  that  use 
a  chlorinated  catalyst  at  existing,  new, 
and  reconstructed  sources:  and  wet 
loopers  at  new  and  reconstructed 
sources. 

For  all  other  equipment  (blowing 
stills,  loading  racks,  and  storage  tanks  at 
existing,  new,  and  reconstructed 
sources;  and  for  saturators.  coaters, 
coating  mixers,  and  sealant  and 
adhesive  applicators  at  new  and 
reconstructed  sources),  the  MACT  floor 
is  based  on  a  thermal  oxidizer  operating 
with  a  minimum  operating  temperature 
of  1200''F.  There  are  no  known 
technologies  in  use  at  asphalt 
processing  or  roofing  manufacturing 
facilities  or  similar  sources  that  would 
be  capable  of  achieving  a  greater 
emission  reduction  than  these  thermal 
oxidizers  and.  thus,  no  beyond-the-floor 
options  were  considered. 

We  also  considered  whether  facilities 
could  use  "cleaner"  or  lower-emitting 
asphalt  feedstocks  when  processing 
asphalt  or  manufacturing  roofing 
products  as  a  beyond-the-floor  option 
for  all  equipment  at  existing,  new,  and 
reconstructed  affected  sources.  We  do 
not  have  data  to  determine  the 
relationship  between  HAP  emissions 
and  various  types  of  feedstocks. 
Additionally,  we  do  not  have  sufficient 
data  to  determine  definitively  whether 
this  is  a  viable  option,  although  we 
believe  that  it  is  not  feasible  because  a 
facility's  choice  of  feedstocks  is  dictated 
primarily  by  its  location.  For  example, 
it  would  be  impractical  for  an  asphalt 
processing  facility  on  the  East  coast  to 
obtain  asphalt  feedstock  from  a 
petroleum  refinery  on  the  West  coast. 
Consequently,  we  have  determined  that 
restricting  the  type  of  feedstock  used  is 
not  technically  achievable  for  all 
sources,  and,  therefore,  cannot  be 
considered  as  a  beyond-the-floor  option. 

Saturators.  Wet  Loopers.  Coaters, 
Coating  Mixers,  and  Sealant  and 
Adhesive  Applicators  at  Existing 
Sources.  For  saturators,  wet  loopers, 
coating  mixers,  coaters,  and  sealant  and 
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adhesive  applicators  at  existing  affected 
sources,  the  floor  is  based  on  a  PM 
control  device  used  to  comply  with  the 
asphalt  NSPS  limits.  The  level  of 
control  achieved  by  a  thermal  oxidizer 
with  a  minimum  operating  temperature 
of  1200"F  was  identified  as  the  only 
beyond-the-floor  option.  It  is  estimated 
that  requiring  a  thermal  oxidizer  for 
these  pieces  of  equipment  would  result 
in  an  total  annualized  cost  (capital 
amortization  plus  operating  costs)  to 
industn,-  of  S3. 3  million.  The  additional 
emission  reduction  associated  with  this 
option  is  estimated  to  be  5.36 
megagrams  of  HAP  per  year,  resulting  in 
a  cost  per  megagram  of  HAP  reduced  of 
$616,000  per  megagram  (S559.000  per 
ton  of  HAP.)  Additionally,  the  option 
would  result  in  significant  increases  in 
emissions  of  criteria  pollutants  due  to 
the  combustion  of  the  exhaust  gas  and 
supplemental  fuel. 

Due  to  the  cost  per  megagram  of  HAP 
reduction  and  the  increase  in  criteria 
pollutant  emissions,  requiring  the  level 
of  control  achieved  by  a  thermal 
oxidizer  for  saturators.  wet  loopers. 
coaters.  coating  mixers,  and  sealant  and 
adhesive  applicators  at  existing  sources 
is  not  a  justifiable  option  at  this  time 
without  further  evaluation  of  the 
associated  risks.  Therefore,  the  MACT 
for  saturators.  wet  loopers.  coating 
mixers,  coaters.  and  sealant  and 
adhesive  applicators  at  existing  sources 
is  determined  to  be  the  floor  level  of 
control,  which  is  based  a  PM  control 
device  meeting  the  asphalt  NSPS  limits. 

Blowing  stills  that  use  a  chlorinated 
catalyst.  Blowing  stills  that  use  a 
chlorinated  catalyst  produce  a  vent 
stream  that  contains  chlorinated  organic 
compounds.  When  this  vent  stream  is 
sent  to  a  thermal  oxidizer,  the 
chlorinated  organic  compounds  are 
oxidized  to  HCl  which  is  a  HAP. 
Typical  HCl  emission  from  a  blowing 
still  using  catalyst  are  0.117  kilograms 
per  megagram  of  asphalt  processed. 

As  discussed  earlier,  we  considered 
prohibiting  catalyst  as  a  potential  MACT 
floor  option  for  existing,  new,  and 
reconstructed  blowing  stills  but  this 
option  was  rejected  because  it  was 
determined  not  to  be  available  because 
the  substitute,  high  quality  flux,  is  not 
consistently  or  reliably  available  to  all 
sources.  This  option  was  also 
considered  as  a  beyond-the-floor  option 
but  was  rejected  for  the  same  reasons. 
Also,  we  considered  the  option  of 
requiring  the  addition  of  a  scrubber  to 
control  HCl  emissions. 

Emissions  of  HCl  can  be  reduced  by 
a  gas  scrubber  using  caustic  scrubbing 
media.  Gas  scrubbers  typically  achieve 
95  percent  reduction  of  HCl  emissions 
in  other  applications  in  other  industries. 


However,  there  are  currently  no  asphalt 
processing  facilities  using  gas  scrubbers 
to  control  HCl  emissions.  Additionally, 
catalyst  is  not  added  continuously  to  the 
blowing  still,  but  at  the  beginning  of  the 
blowing  cycle,  resulting  in  variable  HCl 
emissions  over  the  cycle.  This 
variability  makes  it  difficult  to  assess 
the  expected  reduction  efficiency  of  a 
given  scrubber. 

Based  on  the  information  collected  by 
the  ARMA  survey,  ten  asphalt 
processing  facilities  in  the  roofing 
industrv-  that  are  major  sources  use  a 
chlorinated  catalyst.  The  total  capital 
cost  for  gas  scrubbers  for  the  six 
facilities  is  estimated  to  be  51,220.000: 
the  total  annualized  cost  (capital 
amortization  plus  operating  costs)  of  the 
ten  gas  scrubbers  is  estimated  to  be 
S4.020.000.  These  costs  are  based  on 
fvpical  scrubbers  used  in  other 
industries  for  similar  flow  rates  and  do 
not  take  into  consideration  the  variable 
HCl  emissions  in  asphalt  processing, 
and  thus  may  be  understated.  Using 
these  costs  and  estimated  HCl  emission 
reductions  of  168.1  Mg/\T  (185  4  tpy) 
(this  reduction  is  based  on  95  percent 
reduction,  but  the  actual  overall 
reduction  could  be  less  due  to  the 
variability  of  HCl  emissions  over  the 
blowing  cycle)  yields  a  cost  per 
megagram  of  H..\P  removal  value  of 
$23,900  per  megagram  ($21,700  per  ton) 
of  HCl  removed.  The  use  of  gas 
scrubbers  would  also  result  in  increases 
in  electricity  usage  (needed  to  run 
scrubber  pumps)  and  generation  of  solid 
and  liquid  waste  streams  due  to 
disposal  of  spent  scrubber  media. 

Because  it  is  not  available  to  sources 
using  catalyst,  prohibiting  the  use  of 
catalvst  IS  not  considered  a  feasible 
bevond-the-floor  option  Because 
scrubbing  has  not  been  demonstrated  as 
an  effective  technology  for  controlling 
HCl  emissions  from  asphalt  processing 
and  due  to  the  potentially  high  cost  per 
megagram  of  HCl  reduced,  we  do  not 
believe  the  additional  cost  of  going 
bevond-the-floor  is  warranted  at  this 
time  without  a  further  evaluation  of 
risk.  Therefore,  because  there  are  no 
feasible  pollution  prevention  practices 
or  demonstrated  add-on  control  devices 
options  for  controlling  HCl  from 
blowing  stills,  MACT  for  blowing  stills 
using  catalyst  is  based  on  no  emission 
reduction. 

Wet  Loopers  at  Sew  and 
Reconstructed  Sources.  The  floor  for 
wet  loopers  at  new  and  reconstructed 
affected  sources  is  based  on  a  PM 
control  device  that  is  achieving  the 
asphalt  NSPS  limits  Therefore, 
controlling  a  wet  looper  to  achieve  the 

level  of  control  of  a  thermal  oxidizer 


operating  at  a  minimum  of  1200'F  was 
considered  as  a  beyond-the-floor  option 
Because  new  affected  sources  will  be 
required  to  control  all  blowing  stills, 
storage  tanks  with  a  capacity  of  1  93 
megagrams  (2.13  tons)  or  greater, 
loading  racks,  saturators.  coating 
mixers,  coaters.  and  sealant  and 
adhesive  applicators  to  the  level  of 
control  achieved  by  a  thermal  oxidizer, 
we  expect  a  source  to  tie  its  wet  looper 
exhaust  stream  into  the  other  exhaust 
streams  going  to  the  thermal  oxidizer. 
We  anticipate  that  the  addition  of  wet 
looper  exhaust  to  the  other  exhaust 
streams  that  would  have  to  be 
controlled  will  add  little,  if  any.  cost  to 
the  cost  of  a  new  thermal  oxidizer 
.additionally,  because  wet  loopers  are 
adjacent  to  or  are  part  of  an  associated 
saturator.  controlling  the  wet  looper 
along  with  the  saturator  would  not 
require  additional  costs  for  the  emission 
capture  system.  Because  of  this,  the  cost 
of  adding  a  separate  thermal  oxidizer  to 
control  a  wet  looper  at  a  new  source  was 
not  estimated. 

Thistjption  would  result  in  negligible 
increases  in  emissions  of  criteria 
pollutants  due  to  the  combustion  of  the 
exhaust  gas  and  supplemental  fuel. 
Because  controlling  wet  loopers  at  new 
affected  sources  is  expected  to  add 
minimal  if  any  cost  to  the  total  control 
cost.  MACT  for  wet  loopers  at  new  or 
reconstructed  affected  sources  is  based 
on  a  thermal  oxidizer  operating  at  a 
minimum  of  1200'^F. 

The  MACT  floor  for  blowing  stills, 
loading  racks,  and  storage  tanks  at 
existing,  new.  and  reconstructed 
sources,  and  for  saturators,  wet  loopers. 
coating  mixers,  coaters.  and  sealant  and 
adhesive  applicators  at  new  and 
reconstructed  sources  is  based  on  a 
thermal  oxidizer  operating  with  a 
minimum  operating  temperature  of 
1200''F,  There  are  no  known 
technologies  in  use  at  asphalt 
processing  or  asphalt  roofing 
manufacturing  facilities  or  similar 
sources  that  would  be  capable  of 
achieving  a  greater  emission  reduction, 
therefore,  the  MACT  for  these  types  of 
equipment  is  the  same  as  the  M^\CT 
floor. 

E  How  Did  We  Select  the  Format  of  the 

Standards'' 

The  EPA  and  .\RMA  conducted  a 
joint  test  program  to  characterize  the 
HAP  emissions  from  the  facilities  using 
the  MACT  Six  facilities  using  the 
MACT  were  tested  under  the  test 
program  (four  collocated  processing  and 
roofing  facilities,  one  stand-alone 
roofing  facility,  and  one  modified 
bitumen  facility).  In  general,  the  data 
collected  from  the  test  program  were  not 
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sufficient  to  develop  performance 
standards  based  on  HAP  emissions  per 
unit  of  production.  First,  different 
products  were  manufactured  during  the 
tests  at  the  various  facilities.  Therefore, 
the  emissions  from  the  different 
facilities  cannot  be  related  on  a  common 
basis.  Second,  technical  problems  with 
the  HAP  data  collected,  due  to 
calibration  errors  of  the  instrument, 
introduced  a  degree  of  uncertainty  into 
the  test  results.  However,  based  in  part 
on  the  test  program  and  on  other 
information,  we  were  able  to  select  the 
format  of  the  standard  for  process 
equipment  using  thermal  oxidizers  and 
PM  control  devices. 

Total  Hydanarbon  Emissions.  The 
basis  for  MACT  for  HAP  emissions  from 
blowing  stills,  loading  racks  and  asphalt 
storage  tanks  (with  a  capacity  of  1.93 
megagrams  (2.13  tons)  or  greater)  at 
existing  and  new  asphalt  processing 
facilities  and  for  equipment  at  new 
asphalt  roofing  manufacturing  lines  is 
use  of  a  thermal  oxidizer.  Unfortunately, 
the  majority  of  the  speciated  HAP  data 
collected  from  the  test  program  were  not 
valid  due  to  calibration  errors  during 
testing  However,  emissions  data  for 
THC  did  not  contain  the  calibration 
errors.  Therefore,  we  were  able  to 
evaluate  the  performance  of  thermal 
oxidizers  using  THC  data  as  a  surrogate 
for  total  HAP.  Total  hydrocarbons  are  an 
appropriate  surrogate  for  total  HAP 
since  all  of  the  HAP  that  are  present  as 
gaseous  and  condensible  PM  are  organic 
compounds. 

Because  of  the  lack  of  a  common 
product  manufactured  during  the 
emission  tests,  we  could  not  evaluate 
the  performance  of  the  thermal 
oxidizers  based  on  emissions  per  unit  of 
production.  Therefore,  we  evaluated  the 
thermal  oxidizer  performance  on  a  THC 
percent  reduction  basis. 

Most  facilities  that  would  be  subject 
to  the  proposed  THC  emission  limit  are 
expected  to  comply  using  a  thermal 
oxidizer;  in  fact,  we  are  not  aware  of  any 
other  type  of  control  device  used  at 
asphalt  processing  facilities  to  control 
both  gaseous  and  particulate  THC. 
However,  testing  of  the  thermal  oxidizer 
inlet,  which  is  necessary  to  demonstrate 
compliance  with  a  percent  reduction 
standard,  may  not  be  feasible  when  the 
thermal  oxidizer  is  used  to  control 
emissions  from  certain  emission 
sources,  such  as  blowing  stills.  Due  to 
the  nature  of  the  organic  compounds  in 
the  exhaust  gas  and  the  high 
concentrations  at  the  thermal  oxidizer 
inlet,  fouling  of  the  testing  equipment 
can  occur  To  address  this  problem,  we 
also  evaluated  the  performance  of 
thermal  oxidizers  on  a  combustion 
efficiency  basis  which  only  requires 


outlet  testing.  The  combustion 
efficiency  standard  defines  how  well  the 
organic  compounds  in  the  process  vent 
streams  and  the  supplemental  fuel  are 
converted  to  CO:  by  the  thermal 
oxidizer. 

Particulate  Matter  Emissions.  The 
MACT  for  equipment  at  existing  asphalt 
roofing  manufacturing  lines  (except  for 
asphalt  storage  tanks)  is  based  on  a  PM 
control  device  installed  to  comply  with 
the  asphalt  NSPS.  However,  we  did  not 
have  sufficient  data  to  evaluate  the 
performance  of  PM  control  devices 
based  on  HAP  or  THC  emissions  per 
unit  of  production  or  based  on  percent 
reduction.  Therefore,  the  format  of  the 
standard  for  PM  control  devices  is 
expressed  as  the  asphalt  NSPS  limits  for 
PM,  opacity,  and  visible  emissions.  The 
use  of  PM,  opacity,  and  visible 
emissions  as  surrogates  for  HAP  in  this 
case  is  appropriate  since  a  portion  of  the 
HAP  is  in  the  form  of  condensed  PM. 

F.  How  Did  We  Select  the  Emission 
Limits?  J 

As  discussed  in  the  previous  section, 
the  HAP  data  collected  from  the  test 
program  were  not  sufficient  to  develop 
emission  limits  based  on  HAP  emissions 
per  unit  of  production.  However,  for 
gaseous  matter  control  devices,  we  were 
able  to  establish  a  THC  percent 
reduction  standard  and  a  combustion 
efficiency  based  on  thermal  oxidizer  test 
data.  Particulate  matter  standards  were 
established  for  PM  control  devices 
based  on  the  limits  specified  in  the 
asphalt  NSPS. 

Total  Hydrocarbon  Limits.  The 
thermal  oxidizers  tested  represent  the 
basis  of  MACT  for  blowing  stills, 
loading  racks,  and  storage  tanks  at 
existing,  new.  and  reconstructed 
sources,  and  for  saturators,  wet  loopers, 
coating  mixers,  coaters,  and  sealant  and 
adhesive  applicators  at  new  and 
reconstructed  sources.  The  inlet  and 
outlet  THC  concentration  data  collected 
from  the  test  program  were  used  to 
calculate  the  THC  percent  reduction 
achieved  by  each  of  the  thermal 
oxidizers  tested.  Although  there  were 
variations  in  the  calculated  THC  percent 
reductions,  there  was  not  a  consistent 
trend  of  increasing  THC  reduction  with 
increasing  operating  temperature,  as 
long  as  the  operating  temperature  was 
1200T  or  greater.  We  believe  that  this 
variability  reflects  normal  operation  of 
the  control  devices.  Therefore,  we 
averaged  together  the  THC  destruction 
efficiencies  of  the  tested  thermal 
oxidizers  to  determine  the  emission 
limits  for  gaseous  matter  control 
devices. 

Specifically,  we  calculated  the 
average  THC  reduction  efficiency 


achieved  by  each  thermal  oxidizer 
tested  by  averaging  the  THC  destruction 
efficiency  of  the  individual  test  runs 
performed.  We  then  calculated  an 
overall  average  THC  destruction 
efficiency  of  95.9  percent  reduction  for 
all  five  of  the  thermal  oxidizers  tested. 
To  account  for  variability  in  the 
performance  of  thermal  oxidizers  and 
ensure  achievability.  the  standard 
deviation  (0.99)  of  the  individual 
thermal  oxidizer  averages  was 
subtracted  from  the  overall  average. 
This  resulted  in  an  emission  limit  for 
reduction  of  THC  emissions  of  95 
percent. 

An  alternative  expression  of  the 
standard  for  thermal  oxidizers  is  the 
combustion  efficiency  standard.  To 
establish  the  combustion  efficiency  that 
represents  MACT.  we  used  the  outlet 
THC.  CO,  and  CO;  concentration  data 
from  the  same  thermal  oxidizers  that 
were  used  to  develop  the  percent 
reduction  emission  limit  and  the  same 
statistical  approach  (i.e..  determined 
overall  combustion  efficiency  average 
and  added  one  standard  deviation). 
Using  this  approach,  we  established  an 
average  combustion  efficiency  of  99.6 
percent. 

Particulate  Matter  Limits.  Since 
MACT  for  equipment  at  existing  asphalt 
roofing  manufacturing  lines  (with  the 
exception  of  asphalt  storage  tanks)  is 
based  on  a  PM  control  device  installed 
to  comply  with  the  asphalt  NSPS,  we 
selected  the  following  current  PM, 
opacity,  and  visible  emission  standards 
of  the  asphalt  NSPS  as  the  emission 
limits  that  represent  MACT: 

•  Limit  PM  emissions  to  0.04  kg/Mg 
of  asphalt  shingle  or  mineral-surfaced 
roll  roofing  produced,  or  0.4  kg/Mg  of 
saturated  felt  or  smooth-surfaced  roll 
roofing: 

•  Limit  opacity  emissions  from  the 
control  device  exhaust  to  less  than  20 
percent;  and 

•  Limit  visible  emissions  from  the 
emission  capture  system  to  20  percent. 
(It  should  be  noted  that  this  limit  also 
applies  when  the  saturator  is  controlled 
with  a  thermal  oxidizer.) 

No  additional  data  were  available  to 
provide  a  basis  for  selecting  more 
stringent  limits. 

G.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

Under  these  proposed  NESHAP,  a 
performance  test  would  be  required  to 
demonstrate  initial  compliance  with  the 
emission  limits.  With  the  exception  of 
PM,  opacity,  and  visible  emissions,  we 
selected  the  EPA  reference  test  methods 
that  were  used  in  the  EPA/ARMA  test 
program  to  collect  the  original  data.  For 
PM,  opacity,  and  visible  emissions,  we 
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selected  the  EPA  reference  test  methods 
that  are  specified  in  the  asphalt  NSPS. 
However,  you  may  use  any  alternative 
method  that  has  been  approved  by  the 
Administrator  under  §  63.7(f)  of  the 
NESHAP  general  provisions. 

To  demonstrate  compliance  with  the 
THC  percent  reduction  standard,  you 
would  measure  the  THC  emissions  at 
the  inlet  and  outlet  of  the  control  device 
using  EPA  method  25A  in  appendix  A 
of  40  CFR  part  60.  For  the  combustion 
efficiency  compliance  option,  you 
would  measure  the  CO,  CO:,  and  THC 
concentrations  at  the  thermal  oxidizer 
outlet  using  EPA  reference  methods  10. 
3A.  and  25A  in  appendix  A  of  40  CFR 
part  60,  respectivelv.  To  determine 
compliance  with  the  PM  emission  limit, 
you  would  measure  the  PM  emissions  at 
the  control  device  outlet  using  EPA 
method  5 A  in  appendix  A  of  40  CFR 
part  60.  The  production  rate  would  also 
be  determined  during  the  performance 
test  for  PM.  The  EPA  methods  9  and  22 
in  appendix  A  of  40  CFR  part  60  would 
be  used  to  determine  the  opacity  and 
visible  emissions,  respectively. 

H.  How  Did  We  Select  the  Continuous 
Compliance  Requirements'' 

We  considered  two  options  for 
monitoring  compliance  with  the 
emission  limits  of  this  proposed  rule:  (1) 
The  use  of  continuous  emission 
monitoring  systems  (CEMS),  and  (2) 
continuous  monitoring  of  control  device 
operating  parameters.  Continuous 
emission  monitoring  systems  provide  a 
direct  measurement  of  pollutant 
emissions.  Parameter  monitoring 
provides  a  measure  of  the  control 
device's  operation. 

If  CEMS  were  used  to  demonstrate 
continuous  compliance  with  the  THC 
percent  reduction  standard,  a  CEMS  and 
flow  monitors  would  be  needed  at  both 
the  inlet  and  outlet  of  each  control 
device  to  determine  percent  reduction. 
For  the  combustion  efficiency  option,  a 
CEMS  would  be  needed  to  monitor  the 
concentrations  of  THC,  CO  and  CO:  at 
the  thermal  oxidizer  outlet.  For  the  PM 
emission  limits,  a  CEMS  would  be 
needed  at  the  control  device  outlet,  as 
well  as  a  system  for  continuously 
monitoring  production  rates.  A 
continuous  opacity  monitor  system 
(COMS)  at  the  control  device  outlet 
would  be  needed  to  demonstrate 
continuous  compliance  with  the  opacity 
limit. 

The  capital  cost  of  installing  and 
calibrating  a  CEMS  ranges  from  $29,000 
to  $118,000  with  annualized  costs  of 
operating  and  maintaining  the  CEMS 
ranging  from  $1 1 ,000  to  $42,000.  The 
total  capital  and  annualized  costs  for 
COMS  are  approximately  $29,000  and 


$11,000,  respectively.  The  capital  cost 
estimates  include  the  purchased 
equipment  cost  and  other  ancillary 
capital  costs,  such  as  planning, 
providing  support  facilities,  installation, 
calibrating  the  CEMS.  certification  tests, 
and  preparing  a  quality  assurance/ 
quality  control  (QA/QC)  plan.  The 
annualized  cost  estimates  include 
operation  and  maintenance,  indirect 
costs,  and  ancillary  costs,  such  as 
annual  relative  accuracy  test  audits, 
quarterly  cylinder  gas  audits, 
recordkeeping,  reporting,  and  annual 
reviews  and  updates. 

Although  we  considered  requiring  the 
use  of  CEMS.  we  believe  that 
compliance  with  the  proposed  THC.  PM 
and  combustion  efficiency  standards 
can  be  achieved  by  monitoring  of 
control  device  parameters  to  determine 
continuous  compliance  with  the 
operating  limits.  Consequently.  CEMS 
are  not  justified  and  the  additional  costs 
of  requiring  the  use  of  a  CEMS  would 
be  unreasonable  .additionally,  the  test 
methods  for  determining  opacity  and 
visible  emissions  are  based  on  visual 
obser\-ations  and  compliance  can  be 
determined  at  anytime.  Based  on  this, 
and  the  fact  that  the  proposed  rule 
contains  an  opacity  limit  for  only  one 
type  of  process  equipment,  we 
determined  COMS  to  be  unreasonable  in 
this  situation  However,  we  are 
specifically  requesting  comment  on 
including  a  provision  in  the  NESHAP  to 
allow  facilities  to  use  CEMS  and  COMS 
as  options  to  parametric  monitoring. 

To  demonstrate  continuous 
compliance,  the  proposed  NES1-L\P 
requires  continuous  monitoring  of 
control  device  operating  parameters. 
The  monitoring  parameter  values  would 
have  to  be  established  during  the  initial 
performance  test.  Additionally,  you 
would  have  to  be  able  to  demonstrate 
compliance  with  the  opacity  and  visible 
emission  standards  at  any  time.  We 
believe  that  the  monitoring 
requirements  will  provide  sufficient 
information  needed  to  determine 
continuous  compliance  with  the 
operating  limits.  At  the  same  time,  the 
provisions  are  not  labor  intensive,  do 
not  require  expensive  or  complex 
equipment,  and  do  not  require 
burdensome  recordkeeping. 

For  PM  devices  (e.g..  HVAF,  ESP) 
used  to  demonstrate  compliance  with 
the  PM  standard  for  existing  asphalt 
roofing  manufacturing  line  equipment, 
we  selected  inlet  gas  temperature  and 
pressure  drop  across  the  device  as  the 
monitoring  parameters.  For  ESP,  no 
additional  monitoring  parameters  (eg,. 
ESP  voltage)  were  required  since  the 
ESP  used  in  the  asphalt  processing  and 
roofing  industries  are  typically  low- 


voltage,  modular  designs.  The  PM 
removal  performance  of  these  devices  is 
adequately  characterized  by  inlet  gas 
temperature  and  pressure  drop  For  all 
PM  control  devices,  the  inlet  gas 
temperature  would  have  to  be  at  or 
below  the  temperature  at  which  the 
performance  test  was  conducted  to 
ensure  that  a  sufficient  amount  of  PM 
has  condensed  from  the  vent  gas  prior 
to  entering  the  PM  control  device  The 
control  device  pressure  drop  would 
have  to  be  at  or  below  the  value 
established  during  the  performance  test 
to  ensure  that  the  control  device  is 
providing  sufficient  removal  of  PM  and 
that  the  removal  mechanism, (e.g..  filter 
media)  does  not  become  plugged  or 
fouled.  Although  monitoring  of  pressure 
drop  is  not  required  by  the  asphalt 
NSPS.  monitoring  of  inlet  gas 
temperature  for  PM  control  devices  is 
the  same  as  the  monitoring 
requirements  of  the  asphalt  NSPS  This 
minimizes  the  monitoring, 
recordkeeping,  and  reporting  burden  on 
facilities. 

For  thermal  oxidizers  used  to  achieve 
compliance  with  the  THC  or 
combustion  efficiency  standards,  we 
selected  combustion  zone  temperature 
for  monitoring.  The  performance  of 
thermal  oxidizers  is  dictated  by  the 
turbulence  and  residence  time  of  the 
gases  in  the  combustion  zone  and  by  the 
combustion  zone  temperature  For  a 
given  flow  rate,  the  turbulence  and 
residence  time  are  fixed  properties. 
Therefore,  the  remaining  parameter 
necessar\'  for  determining  the  operation 
of  the  thermal  oxidizer  is  combustion 
zone  temperature,  .additionally,  most 
thermal  oxidizers  are  already  equipped 
with  svstems  for  monitoring  and 
recording  operating  temperature.  The 
combustion  zone  temperature  would 
have  to  be  at  or  above  the  temperature 
at  which  the  performance  test  was 
conducted  Monitoring  of  combustion 
zone  temperature  is  also  the  same  as  the 
monitoring  requirements  of  the  asphalt 
NSPS  For  each  monitoring  parameter, 
vou  would  determine  3-hour  average 
values.  We  selected  this  averaging 
period  to  reflect  operating  conditions 
during  the  performance  test  used  to 
demonstrate  initial  compliance. 

/  Haw  Did  We  Select  the  Sotification. 
Recordkeeping  and  Reporting 
Requirements? 

We  evaluated  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  NESHAP  general 
provisions  and  selected  those 
requirements  determined  to  be  the 
minimum  necessary  to  determine 
continuous  compliance  with  the 
proposed  NESHAP  The  requirements 
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for  notification,  recordkeeping  and 
reporting  that  were  selected  have  been 
used  by  previous  NESHAP  with  similar 
emission  limit  formats. 

The  NfESHAP  general  provisions 
notification  requirements  (§63.9) 
include:  Initial  notifications, 
notification  of  performance  test, 
notification  of  compliance  status,  and 
additional  notifications  required  for 
affected  sources  with  continuous 
monitoring  systems.  Semiannual 
compliance  reports  and  reports  of 
startup,  shutdown,  and  malfunction 
events  that  occur  are  also  required. 

We  also  determined  that  the  proposed 
requirement  to  prepare  a  written,  site- 
specific  monitoring  plan  is  necessary  to 
ensure  that  the  continuous  parameter 
monitoring  systems  are  installed, 
operated,  and  maintained  properly. 
Because  the  monitoring  plan  does  not 
require  Administrator  approval,  we  do 
not  believe  that  it  imposes  an  undue 
burden  on  the  industry. 

/.  What  Is  the  Relationship  of  This 
Subpart  to  Other  Standards^ 

Existing  standards  may  apply  to 
facilities  subject  to  these  proposed 
NESHAP  because  they  apply  to  facilities 
at  which  asphalt  roofing  manufacturing 
or  asphalt  processing  facilities  are 
located  In  most  cases,  although  other 
standards  may  apply  at  the  same 
facility,  the  specific  requirements  of  the 
standards  are  not  likely  to  apply  to  the 
same  pieces  of  equipment  as  these 
proposed  NESHAP.  The  petroleum 
refineries  NESHAP  (40  CFR  part  63, 
subpart  CC);  the  petroleum  liquids  and 
volatile  organic  liquid  (VOL)  storage 
vessel  NSPS  (40  CFR  part  60,  subparts 
K,  Ka,  and  Kb):  and  the  petroleum 
refineries  NSPS  (40  CFR  part  60,  subpart 
I)  apply  to  petroleum  refineries,  which 
may  also  have  asphalt  blowing  stills, 
storage  tanks,  and  loading  racks. 
However,  those  standards  apply  to 
different  pieces  of  equipment  than  these 
proposed  NESHAP.  Similarly,  the  wet- 
formed  fiberglass  mat  manufacturing 
NESHAP  (40  CFR  part  63,  subpart 
HHHH)  apply  to  fiberglass 
manufacturing  facilities,  some  of  which 
are  collocated  with  asphalt  roofing 
manufacturing  facilities  (fiberglass  mat 
is  used  as  a  substrate  in  roofing 
manufacturing.)  The  wet-formed 
fiberglass  mat  manufacturing  NESHAP 
do  not  apply  to  the  same  pieces  of 
equipment  as  these  proposed  NESHAP. 
The  asphalt  NSPS  (40  CFR  part  60. 
subpart  UU)  apply  to  both  the  same 
facilities  and  some  of  the  same 
equipment  as  these  proposed  NESHAP 

Standards  That  Apply  to  Petroleum 
Refineries.  These  proposed  NESHAP 
would  apply  to  asphalt  blowing  stills. 


asphalt  storage  tanks,  and  asphalt 
loading  racks.  These  pieces  of 
equipment  can  also  be  located  at 
petroleum  refineries  which  are  subject 
to  the  petroleum  refineries  NESHAP,  the 
petroleum  liquids  and  VOL  storage 
vessel  NSPS,  and  the  petroleum  refinery 
NSPS. 

The  petroleum  refineries  NESHAP 
include  requirements  for  process  units, 
storage  tanks,  and  loading  racks. 
However,  hmited  definitions  and 
applicability  cut-offs  make  it  unlikely 
that  the  petroleum  refineries  NESHAP 
would  apply  to  the  same  pieces  of 
equipment  subject  to  these  proposed 
NESHAP.  For  the  petroleum  refineries 
NESHAP.  "asphalt"  was  intentionally 
not  added  to  the  list  of  products 
produced  by  petroleum  refining  process 
units  because  asphalt  processing  was 
listed  as  a  separate  source  category.  The 
asphalt  storage  tanks  found  at  petroleum 
refineries  store  oxidized  asphalt  and 
asphalt  flux.  The  petroleum  refineries 
NESHAP  control  requirements  do  not 
apply  to  storage  vessels  storing  liquids 
with  a  maximum  true  vapor  pressure 
less  than  10.4  kilopascals  (kPa)  at 
existing  sources  and  3.4  kPa  at  new 
sources.  Based  on  limited  vapor 
pressure  data  and  average  operating 
temperatures  for  asphalt  tanks,  it  is 
unlikely  that  the  vapor  pressure  of 
asphalt  would  trigger  the  petroleum 
refinen,^  NESHAP  control  requirements. 
It  is  estimated  that  the  vapor  pressure  of 
asphalt  at  typical  storage  temperatures 
is  an  order  of  magnitude  (in  the  range 
of  0.4  kPa)  less  than  the  lower 
applicability  cutoff  Loading  rack 
provisions  of  the  petroleum  refineries 
NESHAP  are  limited  to  gasoline  loading 
racks  There  are  no  requirements  in  the 
petroleum  refineries  NESHAP  for 
asphalt  loading  racks. 

Similarly  to  the  petroleum  refineries 
NESHAP.  the  petroleum  storage  vessel 
NSPS  (40  CFR  part  60,  subparts  K,  Ka, 
and  Kb)  apply  to  storage  vessels  at 
petroleum  refineries,  but  control 
requirement  applicability  is  limited 
based  on  the  vapor  pressure  of  the 
stored  liquid.  In  the  three  NSPS.  the 
lowest  vapor  pressure  cutoff  for 
recordkeeping  requirement  applicability 
is  3.5  kPa  (subpart  Kb),  and  the  lowest 
vapor  pressure  cutoff  for  control 
applicability  is  5.2  kPa  (subpart  Kb).  As 
discussed  previously,  the  vapor 
pressure  of  asphalt  flux  and  oxidized 
asphalt  would  not  be  high  enough  to 
trigger  control  requirements. 

The  petroleum  refineries  NSPS  apply 
to  fluid  catalytic  cracking  unit  catalyst 
regenerators,  fuel  gas  combustion 
devices,  and  Claus  sulfur  recovery 
plants  with  a  capacity  greater  than  20 
long  tons  per  day.  None  of  these  sources 


would  be  subject  to  requirements  of 
these  proposed  NESHAP. 

Wet-formed  Fiberglass  Mat 
Manufacturing  NESHAP.  Wet-formed 
fiberglass  mat  is  used  as  a  substrate  for 
roofing  products.  A  small  number  of 
asphalt  processing  and  roofing  facilities 
also  manufacture  fiberglass  mat.  These 
proposed  NESHAP  and  the  wet-formed 
fiberglass  mat  manufacturing  NESHAP 
would  cover  different  pieces  of 
equipment.  Therefore,  while  some 
facilities  may  be  subject  to  both  rules, 
individual  pieces  of  equipment  will  be 
subject  to  one  or  the  other  rule,  but  not 
both. 

Standards  of  Performance  for  Asphalt 
Processing  and  Asphalt  Roofing 
Manufacture.  Both  the  asphalt  NSPS 
and  these  proposed  NESHAP  regulate 
emissions  from  the  following  process 
equipment:  Asphalt  storage  and  process 
tanks,  blowing  stills,  saturators,  coaters, 
and  wet  loopers.  Mineral  handling  and 
storage  facilities  are  covered  by  the 
asphalt  NSPS  but  are  not  covered  by 
these  proposed  NESHAP  because  these 
facilities  are  not  sources  of  HAP 
emissions.  Asphalt  loading  racks, 
coating  mixers,  sealant  applicators,  and 
adhesive  applicators  are  covered  by 
these  proposed  NESHAP  but  not  by  the 
asphalt  NSPS. 

With  one  exception,  these  proposed 
NESHAP  have  different  emission  limits 
than  the  asphalt  NSPS.  For  most 
equipment,  these  proposed  NESHAP 
specify  THC  emission  limits  while  the 
asphalt  NSPS  specify  PM  and  opacity  or 
visible  emission  limits.  Therefore,  the 
testing,  monitoring,  recordkeeping,  and 
reporting  requirements  of  the  two  rules 
are  different.  The  exception  is  for 
saturators.  wet  loopers,  and  coaters 
constructed  after  November  18.  1980 
(the  asphalt  NSPS  applicabihty  date) 
but  on  or  before  November  21.  2001. 
These  pieces  of  equipment  would  be 
considered  a  "new"  source  with  respect 
to  the  asphalt  NSPS  but  would  be 
considered  an  "existing"  source  for 
these  proposed  NESHAP.  The  emission 
limits  and.  consequently,  the 
procedures  for  testing  and 
demonstrating  continuous  compliance 
are  the  same  for  the  most  part. 

Saturators.  wet  loopers.  and  coaters 
that  are  part  of  an  affected  source  that 
was  constructed  or  reconstructed  after 
November  21.  2001  would  be  subject  to 
both  the  asphalt  NSPS  PM  emission 
limits  and  the  proposed  NESHAP 
emission  limits  for  THC.  For  these 
pieces  of  equipment,  we  are  proposing 
that  compliance  with  the  NESHAP 
would  constitute  compliance  with  the 
asphalt  NSPS.  Support  for  this  finding 
is  provided  by  data  collected  for  the 
Background  Information  Document 
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(BID)  for  the  asphalt  NSPS  and 
information  collected  by  the  ARMA 
industry  survey.  The  BID  presents  test 
data  for  PM  emissions  from  saturators 
controlled  by  an  ESP,  thermal  oxidizer 
(operating  at  1200°  F).  and  a  HVAF.  The 
data  show  that  a  thermal  oxidizer  can 
achieve  a  PM  emission  limit  of  0.02  kg/ 
Mg  or  less,  which  is  below  the  asphalt 
NSPS  emission  limits.  Further  support 
for  equating  NESHAP  compliance  with 
asphalt  NSPS  compliance  is  provided 
by  the  fact  that,  according  to  the  ARMA 
survey  data,  four  facilities  are 
complying  with  the  asphalt  NSPS 
emission  limits  for  saturators  using  a 
thermal  oxidizer. 

For  blowing  stills  and  asphalt  storage 
and  process  tanks,  compliance  with 
these  proposed  NESHAP  would  also 
constitute  compliance  with  the  asphalt 
NSPS.  This  finding  is  based  on  the  fact 
that  the  thermal  oxidizers  which 
provide  the  basis  for  the  MACT  floor  are 
also  controlling  emissions  from  blowing 
stills  and  asphalt  storage  tanks  that  are 
subject  to  the  asphalt  NSPS. 

Both  these  proposed  NESHAP  and  the 
asphalt  NSPS  require  inlet  gas  and 
operating  temperature  monitoring  for 
PM  control  devices  and  thermal 
oxidizers,  respectively,  and  specify  the 
same  data  reduction  procedures.  This 
proposed  rule  includes  the  additional 
requirement  to  monitor  the  PM  control 
device  pressure  drop  in  addition  to  the 
inlet  gas  temperature. 

The  notification,  recordkeeping,  and 
reporting  requirements  of  the  proposed 
NESHAP  are  more  stringent  than  those 
required  by  the  asphalt  NSPS.  For 
example,  the  asphalt  NSPS  does  not 
require  subject  facilities  to  develop  site- 
specific  performance  test  plans  or 
startup,  shutdown,  and  malfunction 
plans.  The  notifications,  recordkeeping, 
and  reporting  required  by  the  proposed 
NESHAP  can  be  used  to  satisf>'  the 
asphalt  NSPS  requirements,  except  for 
the  requirements  associated  with 
mineral  handling  and  storage. 

As  discussed  previously,  mineral 
handling  and  storage  facilities  are 
covered  by  the  asphalt  NSPS  but  are  not 
covered  by  these  proposed  NESHAP. 
Compliance  with  these  proposed 
NESHAP  would  not  constitute 
compliance  with  the  asphalt  NSPS 
provisions  for  mineral  handling  and 
storage  facilities. 

V.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant."  and  therefore  subject  to 


Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agenc>'; 

(3)  materially  alter  the  budgetar\- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
ajising  out  oT  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order, 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposed  rule  is  not  a 
"significant  regulatory-  action." 

B  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 

meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  under  this  proposed 
rule  are  owned  or  operated  by  State  or 
local  governments.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
proposed  rule. 

In  the  spirit  of  Executive  Order  13132 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 


C  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatorv"  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications  '  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tnbal 
governments,  on  the  relationship 
between  the  Federal  govermnent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  affected  facilities  are  owned  or 
operated  by  Indian  tribal  governments. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  proposed  rule 

D.  Executive  Order  13045.  Protection  of 
Children  From  En\nronmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997).  applies  to  any  rule  that: 
(1)  is  determined  to  be    economically 
significant"  as  defined  under  Executive 
Order  12866. and  (2) concerns  an 
environmental  health  or  seifety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator}'  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation  This  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  based  on  technolog>- 
performance  and  not  on  health  and 
safety  risks. 
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E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
or  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identifv'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  ahemative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory^  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR.^  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulator,'  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 


for  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  the  private  sector  in 
any  1  year.  In  the  Economic  Impact 
Assessment  (EIA)  for  this  proposed  rule, 
EPA  estimates  that  the  total  nationwide 
capital  cost  for  the  proposed  standard  is 
$2.16  million.  The  total  nationwide 
annual  cost  for  the  proposed  standards 
is  $1.01  million.  In  addition.  EPA  has 
determined  that  this  proposed  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  it  contains 
no  requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  or  205  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFAj  as 
Amended  by  the  SmaU  Business 
Regulaton-  Enforcement  Fairness  Act  of 
1996  fSBREFA)  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  business, 
small  organizations,  and  small 
government  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  according  to  Small 
Business  Administration  (SBA)  size 
standards  by  NAICS  code  (in  this  case, 
ranging  from  100  to  500  employees  or 
$5  million  in  annual  sales);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  the  RFA,  EPA 
conducted  an  assessment  of  the 
proposed  standards  on  small  businesses 
within  the  asphalt  roofing  and 
processing  industry.  Based  on  SBA 
NAICS-based  size  definitions  and 
reported  sales  and  employment  data, 
EPA  identified  26  of  the  40  companies 
that  own  potentially  affected  asphalt 
roofing  and  processing  facilities  as 
small.  For  four  of  the  small  companies, 
sales  and  employment  data  were  not 
available;  therefore,  they  were  assumed 
to  be  small  businesses.  Although  small 
businesses  represent  65  percent  of  the 
companies  within  the  source  category, 
they  are  expected  to  incur  less  than  40 
percent  of  the  total  industry  compliance 


costs  of  about  $1.01  million.  There  are 
no  companies  with  compliance  costs 
equal  to  or  greater  than  1  percent  of 
their  sales.  No  firms  are  expected  to 
close  rather  than  incur  the  costs  of 
compliance  with  the  proposed  rule. 
Furthermore,  firms  are  not  projected  to 
shut  down  their  facilities  due  to  these 
proposed  NESHAP.  For  further 
information,  consult  the  "Economic 
Impact  Analysis  for  the  Proposed 
Asphalt  Roofing  and  Processing 
NESHAP,"  in  docket  A-95-32. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Although  this  proposed  rule  will  not 
have  any  significant  economic  impacts 
on  a  substantial  number  of  small 
entities,  we  continue  to  be  interested  in 
the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  proposed  rule  have 
been  submitted  for  approval  to  0MB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  2029.01J 
and  a  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  Collection  Strategies 
Division,  U.S.  EPA  (2822),  1200 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20460-0001,  by  e-mail  at 
fanner.sandy@epa.gov  OT  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
wuTv.  epa  .gov/icr. 

The  information  would  be  used  bv  the 
EPA  to  ensure  that  the  asphalt 
processing  and  roofing  NESHAP 
requirements  are  implemented  properly 
and  are  complied  with  on  a  continuous 
basis.  Records  and  reports  are  necessary 
to  identify  asphalt  processing  and 
asphah  roofing  facilities  that  might  not 
be  in  compliance  with  the  NESHAP. 
Based  on  reported  information,  the 
implementing  agency  will  decide  which 
asphalt  processing  and  asphalt  roofing 
facilities  should  be  inspected  and  what 
records  or  processes  should  be 
inspected.  Records  that  owners  and 
operators  of  asphalt  processing  and 
asphalt  roofing  facilities  maintain 
indicate  whether  personnel  are 
operating  and  maintaining  control 
equipment  properly. 

These  recordlceeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
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EPA  for  which  a  claim  of  confidentiality 
is  made  will  be  safeguarded  according 
to  EPA  policies  in  40  CFR  part  2. 
subpart  B.  Confidentiality  of  Business 
Information 

We  estimate  the  proposed  NESHAP 
would  affect  a  total  of  18  existing 
facilities  (10  asphalt  processing  and 
asphalt  roofing  facilities  and  8 
petroleum  refineries).  We  estimated  the 
number  of  major  sources  by  estimating 
emissions  using  emission  factors  and 
available  production  data  and 
extrapolating  potential  emission  from 
actuaJ  emissions.  We  identified  major 
facilities  for  the  purposes  of  estimating 
emissions,  emission  reductions,  control 
costs,  and  monitoring,  recordkeeping, 
and  reporting  costs  only.  Facilities 
would  not  necessarily  be  major  sources 
for  the  purposes  of  determining 
applicability  of  these  proposed  NESHAP 
because  they  were  identified  as  major  by 
our  estimates.  Likewise,  facilities  would 
not  be  relieved  from  complying  with 
these  proposed  NESHAP  because  they 
were  not  identified  as  major  sources  in 
our  estimates.  We  expect  that  existing 
facilities  will  begin  complying  3  years 
after  promulgation  of  this  proposed  rule 
but  will  perform  related  activities  (e.g., 
reading  and  understanding  the  rule, 
conducting  performance  tests)  before 
they  are  in  compliance.  We  project  that 
one  new  asphalt  processing  and  asphalt 
roofing  facility  will  become  subject  to 
the  proposed  NESHAP  during  each  of 
the  first  3  years. 

The  estimated  average  annual  burden 
for  industry  for  the  first  3  years  after 
implementation  of  the  final  rule  would 
be  1 .894  person-hours  annually.  There 
will  be  no  capital  costs  for  monitoring 
or  recordkeeping  during  the  first  3 
years.  The  total  average  annual 
reporting  and  recordkeeping  burden 
(including  industry  and  EPA)  for  this 
collection  is  estimated  at  2,678  labor 
hours  per  year  at  an  average  annual  cost 
of  $341,000. 

Burden  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division,  U.S.  EPA  (2822), 
1200  Pennsylvania  Ave.,  NW, 
Washington,  IX  20460-0001;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA,"  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  November  21.  2001,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  December  21.  2001.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995.  Public  Law  No. 
104-113,  §  12(d),  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  one  or  more  voluntary- 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntar\- 
consensus  standards. 

This  proposed  rulemaking  involves 
technical  standards.  The  EPA  proposes 
in  this  rule  to  use  EPA  Methods  1,  lA. 
2,  2A,  2C,  2D,  2F,  20,  3,  3A.  3B,  4,  5A, 
9,  10.  22.  and  25A.  Consistent  with  the 
NTTAA,  EPA  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 


Methods  lA,  2A,  2D,  2F,  2G.  5A,  9,  and 
22. 

The  search  for  emissions 
measurement  procedures  identified  16 
voluntary  consensus  standards 
potentially  applicable  to  this  proposed 
rule.  Three  of  the  voluntary  consensus 
standards  were  not  available  at  the  time 
this  review  was  conducted.  For  the 
remaining  13  standards  identified  for 
measuring  emissions  of  the  HAP  or 
surrogates  subject  to  emission  standards 
in  this  proposed  rule,  we  determined 
that  they  were  impractical  alternatives 
to  EPA  test  methods  for  the  purposes  of 
this  proposed  rule  Therefore,  the  EPA 
does  not  intend  to  adopt  these 
standards.  The  search  and  review 
results  of  the  voluntary  methods  can  be 
found  in  docket  A-95-32  (see 
ADDRESSES  section  of  this  preamble). 

The  EPA  takes  comment  on  the 
compliance  demonstration  requirements 
in  this  proposed  rulemaking  and 
specifically  invites  the  public  to  idenbfy 
potentially  applicable  voluntary 
consensus  standards  Commenters 
should  also  explain  why  this  regulation 
should  adopt  these  voluntar>'  consensus 
standards  in  lieu  of  or  in  addition  to 
EPAs  standards  Emission  test  methods 
submitted  for  evaluation  should  be 
accompanied  by  a  basis  for  the 
recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301 .  40  CFR 
part  63.  appendix  A  was  used) 

Section  63,8687  of  the  proposed 
standards  lists  the  EPA  testing  methods 
included  in  the  proposed  rule  Under 
§  63.7(f)  of  subpart  A  of  the  General 
Provisions,  a  source  may  apply  to  EPA 
for  approval  to  use  an  alternative  test 
method  in  place  of  any  of  the  EPA 
testing  methods 

List  of  Subiects  in  40  CFR  Part  63 

Envirorunental  protection. 
Administrative  practice  and  procedure. 
.\ir  pollution  control.  Asphalt 
processing.  Asphalt  roofing 
manufacturing.  Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated   November  1    2001 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  1.  part  63  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401.  et  seq. 
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2.  Part  63  is  amended  by  adding 
subpart  LLLLL  to  read  a.s  follows: 
Se( 

Subpart  LLLLL— National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Asphalt  Processing  and  Asphalt  Roofing 
Manufacturing 

What  Thi.s  Subpart  Covers 

63.8680  What  is  the  purpose  of  this 
subpart? 

63.8681  Am  I  subject  to  this  subpart? 

63.8682  What  parts  of  my  plant  does  this 
subpart  cover? 

63.8683  When  do  I  have  to  comply  with 
this  subpart 

Emission  Limitations 

63.8684  What  emission  limitations  must  I 
meet' 

General  Compliance  Requirements 

63  8685  Whdl  dre  niy  general  requirements 
for  complying  with  this  subpart? 

Testing  and  Initial  Compliance 
Requirements 

63.8686  Rv  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.8687  What  performance  tests,  design 
evaluations,  and  other  procedures  must 
I  use? 

63.8688  What  are  my  monitoring 
installation  operation,  and  maintenance 
requirements' 

63.8689  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

Continuous  Compliance  Requirements 

63  8690  How  do  1  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

6.i  86Q1  How  do  I  demonstrate  continuous 
(ompliance  with  the  operating  limits? 

Notifications.  Reports,  and  Records 

63.8692  What  notifications  must  I  submit 
and  when? 

63.8693  What  reports  must  I  submit  and 
when? 

63.8694  What  records  must  1  keep? 

63.8695  In  what  form  and  how  long  must  I 
keep  my  records? 

Other  Requirements  and  information 

63.8696  What  parts  of  the  General 
Provisions  apply  to  me? 

63.8697  Who  implements  and  enforces  this 
subpart' 

63.8698  What  defiiiitions  apply  to  this 
subpart? 

Tables 

Table  1  to  Subpart  LLLLL— Emission 

Limitations 
Table  2  to  Subpart  LLLLL— Operating  Limits 
Table  3  to  Subpart  LLLLL— Requirements  for 

Performance  Tests 
Table  4  lo  Subpart  LLLLL— Initial 

Compliance  With  Emission  Limitations 
Table  5  to  Subpart  LLLLL — Continuous 

Compliance  with  Operating  Limits 
Table  6  to  Subpart  LLLLL— Requirements  for 

Reports 
Table  7  to  Subpart  LLLLL— Applicability  of 

General  Provisions  lo  Subpart  LLLLL 


Subpart  LLLLL— National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Asphalt  Processing  and 
Asphah  Roofing  Manufacturing 

What  This  Subpart  Covers 

§  63.8630    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  for  existing  and  new  asphalt 
processing  and  asphalt  roofing 
manufacturing  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations, 

§  63.8681     Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  an  asphalt 
processing  facility  or  an  asphalt  roofing 
manufacturing  facility  that  is,  is  located 
at,  or  is  part  of  a  major  source  of 
hazardous  air  pollutant  (HAP) 
emissions. 

(1)  An  asphalt  processing  facility 
includes  any  facility  engaged  in 
preparing  asphalt  at  asphalt  processing 
plants,  petroleum  refineries,  or  asphalt 
roofing  plants.  Asphalt  preparation, 
called  "blowing."  is  the  oxidation  of 
asphalt  flux  by  bubbling  air  through  the 
heated  asphalt.  An  asphalt  processing 
facility  includes  the  following 
processes:  asphalt  heating,  blowing 
stills,  asphalt  flux  storage  tanks, 
oxidized  asphalt  storage  tanks,  and 
oxidized  asphalt  loading  racks. 

(2)  An  asphalt  roofing  manufacturing 
facility  includes  any  facility  engaged  in 
manufacturing  asphalt  roofing  products 
such  as  asphalt-saturated  felt  roll 
roofing,  roll  roofing  with  mineral 
granules  on  the  surface,  smooth  roll 
roofing  and  fiberglass  shingles.  An 
asphalt  roofing  manufacturing  facility 
includes  the  following  processes: 
asphalt  storage,  felt  saturation,  coating, 
and  sealant  and  adhesive  application. 

(b)  After  [DATE  3  YEARS  AFTER  THE 
DATE  THE  FINAL  RULE  IS  PUBLISHED 
IN  THE  FEDERAL  REGISTER],  blowing 
stills,  storage  tanks,  and  saturators  that 
are  also  subject  to  40  CFR  part  60, 
subpart  UU,  are  required  to  comply  only 
with  provisions  of  this  subpart. 

(c)  A  major  source  of  HAP  emissions 
is  any  stationary  source  or  group  of 
stationary  sources  within  a  contiguous 
area  under  common  control  that  emits 
or  has  the  potential  to  emit  any  single 
HAP  at  a  rate  of  9.07  megagrams  [10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
megagrams  (25  tons)  or  more  per  year. 


§  63.8682    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source  at  asphalt  processing  and  asphalt 
roofing  manufacturing  facilities. 

(b)  The  affected  source  is: 

(1)  Each  asphalt  processing  facility  as 
defined  in  §63.8698:  and 

(2)  Each  asphalt  roofing 
manufacturing  line  as  defined  in 
§63.8698. 

(i)  If  the  asphalt  roofing 
manufacturing  line  is  collocated  with  an 
asphalt  processing  facility,  the  storage 
tanks  that  receive  asphalt  directly  from 
the  on-site  blowing  stills  are  part  of  the 
asphalt  processing  facility, 

(ii)  If  an  asphalt  storage  tank  is  shared 
by  two  or  more  lines  at  an  asphalt 
roofing  manufacturing  facility,  the 
shared  storage  tank  is  considered  part  of 
the  line  to  which  the  tank  supplies  the 
greatest  amount  of  asphalt,  on  an  annual 
basis. 

(iii)  If  a  sealant  or  adhesive  applicator 
is  shared  by  two  or  more  asphalt  roofing 
manufacturing  lines,  the  shared 
applicator  is  considered  part  of  the  line 
that  provides  the  greatest  throughput  to 
the  applicator,  on  an  annual  basis. 

(c)  An  affected  source  is  a  new 
affected  source  if  you  commenced 
construction  of  the  affected  source  after 
November  21,  2001  and  you  met  the 
applicability  criteria  at  the  time  you 
commenced  construction. 

(d)  An  affected  source  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§  63.8683    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
the  following: 

(1)  If  you  startup  your  new  or 
reconstructed  affected  source  on  or 
before  (DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  then  you  must  comply 
with  the  requirements  for  new  and 
reconstructed  sources  in  this  subpart  no 
later  than  [DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  FEDERAL 
REGISTER]. 

(2)  If  you  startup  your  new  or 
reconstructed  affected  source  after 
[DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  then  you  must  comply 
with  the  requirements  for  new  and 
reconstructed  sources  in  this  subpart 
upon  startup. 

fb)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
requirements  for  existing  sources  no 
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later  than  [DATE  3  YEARS  AFTER 
DATE  THE  FINAL  RULE  IS  PUBLISHED 
IN  THE  FEDERAL  REGISTER] 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  (or  part  of 

a)  major  source  of  HAP.  then  the 
following  requirements  apply: 

(1)  Any  portion  of  the  existing  facility 
that  becomes  a  new  or  reconstructed 
affected  source  must  be  in  compliance 
with  this  subpart  upon  startup  or  no 
later  than  [DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  whichever  is  later. 

(2)  All  other  parts  of  the  source  to 
which  this  subpart  applies  must  be  in 
compliance  with  this  subpart  by  3  years 
after  the  date  the  source  becomes  a 
major  source. 

(d)  You  must  meet  the  notification 
requirements  in  §  63.8692  according  to 
the  schedule  in  §  63.8692  and  in  §  63.9 
Some  of  the  notifications  must  be 
submitted  before  you  are  required  to 
comply  with  the  emission  limitations  in 
this  subpart. 

Emission  Limitations 

§  63.8684    What  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission 
limitation  in  Table  1  of  this  subpart  that 
applies  to  you. 

lb)  You  must  meet  each  operating 
limit  in  Table  2  of  this  subpart  that 
applies  to  you. 

General  Compliance  Requirements 

§  63.8685    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  wdth 
the  emission  limitations  (including 
operating  limit^J  in  this  subpart  at  all 
times,  except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 


(d)  You  must  develop  and  implement 
a  WTitten  site-specific  monitoring  plan 
according  to  the  provisions  in  §63.8688. 

Testing  and  Initial  Compliance 
Requirements 

§  63.8686    By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  For  existing  affected  sources,  you 
must  conduct  performance  tests  no  later 
than  60  days  prior  to  the  compliance 
date  that  is  specified  for  your  source  in 
§  63.8683  and  according  to  the 
provisions  in  §63  7(a)(2). 

(b)  If  you  commenced  construction  or 
reconstruction  between  November  20. 
2001  and  [DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register],  you  must  demonstrate  initial 
compliance  with  either  the  proposed 
requirements  or  the  promulgated 
requirements  no  later  than  180  calendar 
davs  after  [DATE  OF  PUBUCATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register]  or  within  180  calendar  days 
after  startup  of  the  source,  whichever  is 
later,  according  to  §  63.7(a)(2)(ix). 

(c)  If  you  commenced  construction  or 
reconstruction  between  November  21. 
2001  and  [DATE  OF  PUBLICATION  OF 
THE  HNAL  RULE  IN  THE  Federal 
Register],  and  you  chose  to  comply  with 
the  proposed  requirements  when 
demonstrating  initial  compliance,  you 
must  conduct  a  second  compliance 
demonstration  for  the  promulgated 
requirements  within  3  years  and  180 
calendar  days  after  [DATE  OF 
PLTBUCATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register]  or  after 
startup  of  the  source,  whichever  is  later, 
according  to  §  63.7(a)(2)(ix). 

§  63.8687    What  performance  tests,  design 
evaluations,  and  ottier  procedures  must  I 
use? 

(a)  You  must  conduct  each 
performance  test  in  Table  3  of  this 
subpart  that  applies  to  you 

(b)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7(e)(1)  and  under 
the  conditions  specified  in  Table  3  of 
this  subpart. 


(c)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §63, 7(e)(1), 

(d)  Except  for  opacity  and  visible 
emission  observations,  you  must 
conduct  three  separate  test  runs  for  eac:h 
performance  test  required  in  this 
section,  as  specified  in  §  63.7(e)(3).  Each 
test  run  must  last  at  least  1  hour. 

(e)  You  must  use  the  foilnwing 
equations  to  determine  compliance  with 
the  emission  limitations. 

(1)  To  determine  compliance  with  the 
particulate  matter  mass  emission  rate, 
you  must  use  equations  1  and  2  of  this 
section  as  follows: 


E  =  Mpy/P 


(Eq.  1  ) 


Where 

E  =  Particulate  matter  emission  rate, 
kilograms  (pounds)  of  particulate 
matter  per  megagram  (ton)  of 
roofing  product  manufactured 

Mpv  =  Particulate  matter  mass  emission 
rate,  kilograms  (pounds)  per  hour, 
determined  using  Equation  2. 

P  =  The  asphalt  roofing  product 
manufacturing  rate  during  the 
emissions  sampling  period, 
including  any  material  trimmed 
from  the  final  product,  megagram 
(tons)  per  hour. 

Mpvi=CQK        (Eq.  2) 
Where: 

MpM  =  Particulate  matter  mass  emission 
rate,  kilograms  (pounds)  per  hour 

C  =  Concentration  of  particulate  matter 
on  a  dry  basis,  grams  per  dry 
standard  cubic  meter  (g/dscm).  as 
measured  by  the  test  method 
specified  in  Table  3  of  this  subpart 

Q  =  Vent  gas  stream  flow  rate  (dn 

standard  cubic  meters  per  minute) 
at  a  temperature  of  20  "C  as 
measured  by  the  test  method 
specified  in  Table  3  of  this  subpart 

K  =  Unit  conversion  constant  (0  06 
minute- ki  1  ogram/ hour-pram , 

(2)  To  determine  compliance  with  the 
total  hydrocarbon  percent  reduction 
standard,  you  must  use  equations  3  and 
4  of  this  section  as  follows. 


RE  =  [(Mthc,-Mthco)/(Mthc.)]*(100)        (Eq.  3) 


Where: 

RE  =  Emission  reduction  efficiency, 
percent. 

Mthci  =  Mass  flow  rate  of  total 

hydrocarbons  entering  the  control 
device,  kilograms  (pounds)  per 
hour,  determined  using  Equation  4. 


Mthco  =  Mass  flow  rate  of  total 

hydrocarbons  exiting  the  control 
device,  kilograms  (pounds)  per 
hour,  determined  using  Equation  4. 


Mt^hc  =  C  Q  K        (Eq.  4) 


Where: 


Mthc  =  Total  hydrocarbon  emission 
rate,  kilograms  (pounds)  per  hour 

C  =  Concentration  of  total  hydrocarbons 
on  a  dr>'  basis,  parts  per  million  by 
volume  (ppmv).  as  measured  by  the 
test  method  specified  in  Table  3  of 
this  subpart. 
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Q  =  Vent  gas  stream  flow  rate  (dscmm) 
at  a  temperature  of  20  °C  as 
measured  by  the  test  method 
specified  in  Table  3  of  this  subpart. 

K  =  Unit  conversion  constant  (3.00E-O5) 
(ppmv)    '  (gram-mole/standard 


cubic  meter)  (kilogram/ gram) 
(minutes/hour)),  where  standard 
temperature  for  gram-mole/standard 
cubic  meter  is  20  "C. 


(3)  To  determine  compliance  with  the 
combustion  efficiency  standard,  you 
must  use  equation  5  of  this  section  as 
follows: 


CE  =  [l  -  (CO/CO2 )  -  (THC/CO3 )] 


(Eq.  5) 


Where: 

CE  =  Combustion  efficiency,  percent. 

CO  =  Carbon  monoxide  concentration  at 
the  thermal  oxidizer  outlet,  parts 
per  million  by  volume  (dr\').  as 
measured  by  the  test  method 
specified  in  Table  3  of  this  subpart 

CO2  =  Carbon  dioxide  concentration  at 
the  thermal  oxidizer  outlet,  parts 
per  million  by  volume  (dry),  as 
measured  by  the  test  method 
specified  in  Table  3  of  this  subpart. 

THC  =  Total  hydrocarbon  concentration 
at  the  thermal  oxidizer  outlet,  parts 
per  million  by  volume  (dry),  as 
measured  by  the  test  method 
specified  in  Table  3  of  this  subpart. 

§63.8688    What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

(a)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  (CPMS)  according  to 
the  following: 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four 
successive  cycles  of  operation  to  have  a 
valid  hour  of  data. 

(2)  Have  valid  data  from  at  least  three 
of  four  equally  spaced  data  values  for 
that  hour  from  a  CPMS  that  is  not  out- 
of-control  according  to  your  site-specific 
monitoring  plan. 

(3)  Determine  the  3-hour  average  of  all 
recorded  readings  for  each  operating 
day,  except  as  stated  in  §63.8690(c)^ 
You  must  have  at  least  two  of  the  three 
hourly  averages  for  that  period  using 
only  hourly  average  values  that  are 
based  on  valid  data  (i.e.,  not  from  out- 
of-control  periods). 

(4)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(b)  For  each  temperature  monitoring 
device,  you  must  meet  the  requirements 
in  paragraph  (a)  of  this  section  and  the 
following: 

(1)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(2)  For  a  noncryogenic  temperature 
range,  use  a  temperature  sensor  with  a 
minimum  measurement  sensitivity  of 


2.2°  C  or  0.75  percent  of  the  temperature 
value,  whichever  is  larger. 

(3)  Shield  the  temperatiue  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(4)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
of  at  least  20°  F. 

(5)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
documentation.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  16.7°  C  of  the  process 
temperature  sensor's  reading. 

(6)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  temperature  range  or  install  a 
new  temperature  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(c)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraph  (a)  of  this  section  and  the 
following: 

(1)  Locate  the  pressure  sensor(s)  in,  or 
as  close  as  possible  to,  a  position  that 
provides  a  representative  measurement 
of  the  pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(4)  Check  pressure  tap  pluggage  daily. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
coruiections  for  continuity,  and  all 
mechanical  connections  for  leakage. 


(d)  For  monitoring  parameters  other 
than  temperature  and  pressure  drop, 
you  must  install  and  operate  a  CPMS  to 
provide  representative  measurements  of 
the  monitored  parameters. 

(e)  For  each  monitoring  system 
required  in  this  section,  you  must 
develop  and  make  available  for 
inspection  by  the  permitting  authority, 
upon  request,  a  site-specific  monitoring 
plan  that  addresses  the  following: 

(1)  Installation  of  the  CPMS  sampling 
probe  or  other  interface  at  a 
measurement  location  relative  to  each 
affected  process  unit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  control 
device); 

(2)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  pollutant  concentration  or 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  system;  and 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  (e.g., 
calibrations). 

(f)  In  your  site-specific  monitoring 
plan,  you  must  also  address  the 
following: 

(1)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 

§  63.8(c)(1),  (c)(3).  (c)(4)(ii),  (c)(7).  and 
(c)(8); 

(2)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §  63.8(d);  and 

(3)  Ongoing  recordkeeping  and 
reporting  procedures  in  accordance  with 
the  general  requirements  of  §  63.10(c) 
and  §63. 10(e)(1)  and  (e)(2)(i). 

(g)  You  must  conduct  a  performance 
evaluation  of  each  CPMS  in  accordance 
with  your  site-specific  monitoring  plan. 

(h)  You  must  operate  and  maintain 
the  CPMS  in  continuous  operation 
according  to  the  site-specific  monitoring 
plan. 

§  63.8689    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission 
limitation  that  applies  to  you  according 
to  Table  4  of  this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  of 
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this  subpart  that  applies  to  you 

according  to  the  requirements  in 

§  63.8687  and  Table  3  of  this  subpart. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §63. 8692(e). 

Continuous  Compliance  Requirements 

§  63.8690    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  all  times  that  the 
affected  source  is  operating.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction  when  the  affected 
source  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels,  nor  may 
such  data  be  used  in  fulfilling  a 
minimum  data  availability  requirement, 
if  applicable.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
assessing  the  operation  of  the  control 
device  and  associated  control  system. 

§  63.8691     How  do  I  demonstrate 
continuous  compliance  with  the  operating 
limits? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit  in 
Table  2  of  this  subpart  that  applies  to 
you  according  to  methods  specified  in 
Table  5  of  this  subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each  operating 
limit  in  Table  5  of  this  subpart  that 
applies  to  you.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 
These  instances  are  deviations  from  the 
emission  limitations  in  this  subpart. 
These  deviations  must  be  reported 
according  to  the  requirements  in 
§63.8693. 

(c)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  the  SSMP. 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 


deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §63  6(e). 

Notifications,  Reports,  and  Records 

§  63.8692    What  notifications  must  I  submit 
and  wtien? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5). 
63.7(b)  and  (c).  63.8(D.  and  63.9(b) 
through  (f)  and  (h)  that  apply  to  you  by 
the  dates  specified. 

(b)  As  specified  in  §  63.9(b)(2).  if  you 
start  up  vour  affected  source  before 
[DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register). 
you  must  submit  an  Initial  Notification 
not  later  than  1 20  calendar  davs  after 
[DATE  OF  PUBLICA'nON  OF'THE 
FINAL  RULE  IN  THE  Federal  Register]. 

(c)  As  specified  in  §  63.9(b)(3).  if  you 
start  up  your  new  or  reconstructed 
affected  source  on  or  after  [DATE  OF 
PUBLICATION  OF  THE  HNAL  RULE 
IN  THE  Federal  Register],  you  must 
submit  an  Initial  Notification  not  later 
than  120  calendar  days  after  you 
become  subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin,  as  required  in 
§63.7(b)(l). 

(e)  If  you  are  required  to  conduct  a 
performance  test,  design  evaluation, 
opacity  obser\'ation.  visible  emission 
observation,  or  other  initial  compliance 
demonstration  as  specified  in  Table  3  or 
4  of  this  subpart,  you  must  submit  a 
Notification  of  Compliance  Status 
according  to  §63.9(h)(2)(ii).  You  must 
submit  the  Notification  of  Compliance 
Status,  including  the  performance  test 
results,  before  the  close  of  business  on 
the  60th  calendar  day  following  the 
completion  of  the  performance  test 
according  to  §  63.10(d)(2). 

§63.8693    What  reports  must  I  submit  and 
when? 

(a)  You  must  submit  each  report  in 
Table  6  of  this  subpart  that  applies  to 
you. 

(b)  Unless  the  .administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a). 
you  must  submit  each  report  by  the  date 
in  Table  6  of  this  subpart  and  according 
to  the  following  dates: 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §63.8683  and 
ending  on  June  30  or  December  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 


half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.8683. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
luly  31  or  Ianuar\'  31., whichever  date 
follows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  vour  affected  source  in 
§63.8683. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  Juiv  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  Januan-  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of  the 
dates  in  paragraphs  (b)(1)  through  (4)  of 
this  section. 

(c)  The  compliance  report  must 
contain  the  following  information: 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy. 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period 

(4)  If  you  had  a  startup,  shutdown  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  SSMP.  the  compliance  report  must 
include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limit, 
operating  limit,  opacity  limit,  and 
visible  emission  limit)  that  apply  to  you, 
a  statement  that  there  were  no 
deviations  from  the  emission  limitations 
during  the  reporting  period. 

(6)  If  there  were  no  periods  during 
which  the  CPMS  was  out-of-control  as 
specified  in  §63  8(c)(7),  a  statement  that 
there  were  no  periods  during  the  which 
the  CPMS  was  out-of-control  during  the 
reporting  period. 

(d)  For  each  deviation  from  an 
emission  limitation  (emission  limit. 
operating  limit,  opacity  limit,  and 
visible  emission  limit),  you  must 
include  the  information  in  paragraphs 
(c)(1)  through  (6j  of  this  section,  and  the 
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information  in  paragraphs  (d)(1)  through 
(12)  of  this  section.  This  includes 
periods  of  startup,  shutdown,  and 
malfunction. 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date  and  time  that  each  CPMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date,  time  and  duration  that 
each  CPMS  was  out-of-control, 
including  the  information  in 

§  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(7)  A  summary  of  the  total  duration  of 
CPMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CPMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(8)  An  identification  of  each  air 
pollutant  that  was  monitored  at  the 
affected  source. 

(9)  A  brief  description  of  the  process 
units. 

(10)  A  brief  description  of  the  CPMS. 

(11)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(12)  A  description  of  any  changes  in 
CPMS.  processes,  or  controls  since  the 
last  reporting  period. 

(e)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71  must  report  all  deviations  as 
defined  in  this  subpart  in  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  If  an  affected  source 
submits  a  compliance  report  pursuant  to 
Table  6  of  this  subpart  along  with,  or  as 
part  of,  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
emission  limitation  (including  any 
operating  limit),  submission  of  the 
compliance  report  shall  be  deemed  to 
satisfy  any  obligation  to  report  the  same 
deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  shall  not 


otherwise  affect  any  obligation  the 
affected  source  may  have  to  report 
deviations  from  permit  requirements  to 
the  permit  authority. 

(f)  If  acceptable  to  both  the 
Administrator  and  you,  you  may  submit 
reports  and  notifications  electronically. 

§  63.8694    What  records  must  I  keep? 

(a)  You  must  keep  the  following 
records: 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests, 
performance  evaluations,  and  opacity 
and  visible  emission  observations  as 
required  in  §63.10(b)(2)(viii). 

(b)  You  must  keep  the  records  in 
§  63.6(h)(6)  for  visible  emission 
observations. 

(c)  You  must  keep  the  records 
required  in  Table  5  of  this  subpart  to 
show  continuous  compliance  with  each 
operating  limit  that  applies  to  you. 

§  63.8695    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 
§63. 10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §63. 10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years 

Other  Requirements  and  Information 

§  63.8696    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  7  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63  15  apply  to  you. 

§  63.8697    Who  Implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  U.S.  EPA.  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  U.S.  EPA. 


has  the  authority  to  implement  and 
enforce  this  subpart.  You  should  contact 
your  U.S.  EPA  Regional  Office  to  find 
out  if  implementation  and  enforcement 
of  this  subpart  is  delegated. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63.  subpart  E,  the  following 
authorities  are  retained  by  the 
Administrator  of  U.S.  EPA: 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.8681.  63.8682. 
63,8683,  63,8684(a)  through  (c), 
63.8686.  63.8687,  63,8688,  63.8689, 
63.8690,  and  63.8691. 

(2)  Approval  of  major  changes  to  test 
methods  under  §63. 7(e)(2)(ii)  and  (f) 
and  as  defined  in  §63.90. 

(3)  Approval  of  major  changes  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  changes  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.8698    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  40  CFR 
63.2.  the  General  Provisions  of  this  part, 
and  in  this  section  as  follows: 

Adhesive  applicator  means  the 
equipment  used  to  apply  adhesive  to 
single-ply  roofing  shingles  for 
producing  laminated  or  dimensional 
roofing  shingles. 

Asphalt  flux  means  the  residual 
material  from  distillation  of  crude  oil 
used  to  manufacture  asphalt  roofing 
products. 

Asphalt  loading  rack  means  the 
equipment  used  to  transfer  asphalt  from 
a  storage  tank  into  a  tank  truck,  rail  car, 
or  barge. 

Asphalt  processing  facility  means  any 
facility  engaged  in  the  preparation  of 
asphalt  at  asphalt  processing  plants, 
petroleum  refineries,  and  asphalt 
roofing  plants.  Asphalt  preparation, 
called  "blowing."  is  the  oxidation  of 
asphalt  flux  by  bubbling  air  through  the 
heated  asphalt.  An  asphalt  processing 
facility  includes  the  following 
processes:  asphalt  heating,  blowing 
stills,  asphalt  flux  storage  tanks, 
oxidized  asphalt  storage  tanks,  and 
oxidized  asphalt  loading  racks. 

Asphalt  roofing  manufacturing  line 
means  the  collection  of  equipment  used 
to  manufacture  asphalt  roofing  products 
through  a  series  of  sequential  process 
steps.  An  asphalt  roofing  manufacturing 
line  includes  the  following  equipment: 
a  saturator  (including  wet  looper  and 
coater).  a  coating  mixer,  a  sealant 
applicator,  an  adhesive  applicator,  and 
associated  storage  and  process  tanks. 
The  number  of  asphalt  roofing 
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manufacturing  lines  at  a  particular 
facility  is  determined  by  the  number  of 
saturators  (or  coaters)  used.  For 
example,  an  asphalt  roofing 
manufacturing  facility  with  two 
saturators  would  be  considered  to  have 
two  separate  roofing  manufacturing 
lines. 

Asphalt  storage  tank  means  any  tank 
used  to  store  asphalt,  including  asphalt 
flux,  oxidized  asphalt,  and  modified 
asphalt,  at  asphalt  roofing 
manufacturing  plants,  petroleum 
refineries,  and  asphalt  processing 
plants.  Storage  tanks  containing  cutback 
asphalts  (asphalts  diluted  with  solvents 
to  reduce  viscosity  for  low  temperature 
applications)  and  emulsified  asphalts 
(asphalts  dispersed  in  water  with  an 
emulsif\'ing  agent  are  not  subject  to  this 
subpart. 

Blowing  still  means  the  equipment  in 
which  air  is  blown  through  asphalt  flux 
to  change  the  softening  point  and 
penetration  rate. 

Coating  mixer  means  the  equipment 
used  to  mix  coating  asphalt  and  a 
mineral  stabilizer,  prior  to  applying  the 


stabilized  coating  asphalt  to  the 
substrate. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  any 
operating  limit),  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  nr  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  operating 
limit,  or  visible  emission  limit 


Modified  asphalt  means  asphalt  that 
has  been  mixed  with  plastic  modifiers. 

Oxidized  asphalt  means  asphalt  that 
has  been  prepared  by  passing  air 
through  liquid  asphalt  flux  in  a  blowing 
still 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

5ofurafor  means  the  equipment  in 
which  asphalt  is  applied  to  a  substrate 
to  make  asphalt  roofing  products.  The 
term  saturator  includes  the  saturator, 
wet  looper,  and  roater 

Sealant  applicator  means  the 
equipment  used  to  apply  a  sealant  strip 
to  a  roofing  product  The  sealant  strip  is 
used  to  seal  overlapp)ng  pieces  of 
roofing  product  after  they  have  been 
applied. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 


As  stated  in  §  63.8684(a).  you  must  meet  each  emission  limitation  in  the  following  table  that  applies  to  you: 

Table  1  to  Subpart  LLLLL— Emission  Limitations 


For 


You  must  meet  the  followtng  emisston  Irmitation 


Each  blowing  still  load- 
ing rack  and  asphalt 
storage  tank  with  a  ca- 
pacity of  1  93 
megagrams  (2  13  tons)  of 
asphalt  or  greater  at  ex- 
isting, new.  and  recon- 
structed asphalt  proc- 
essing lacilities 
Each  coating  mixer,  satu- 
rator (including  wet 
looper  and  coater),  seal- 
ant applicator,  and  adhe- 
sive applicator  at  new 
and  reconstructed  asphalt 
roofing  manutactunng 
lir>es 

The  total  emmissions 
from  the  coating  mixer, 
saturator  (IrKluding  wet 
looper  and  coater)  seal- 
ant applicator,  and  adhe- 
sive applicator  at  each 
existing  asphah  roofing 
manufacturirig  line  • 
Each  saturator  (lrK:luding 
wet  kx>per  and  coater)  at 
an  existing  or  new  as- 
phalt roofing  manutac- 
tunng line  • 


a   Reduce  total  hydrocart)on  mass  emissions  by  95  percent  or 

b  Route  the  emissions  to  a  thermal  oxidizer  achieving  a  combustion  ef^Clency  ot  99  6  percent 


a  Reduce  total  hydrocartxxi  mass  emissions  by  95  percent  or 

b  Route  the  emissions  to  a  thermal  oxidizer  achievir>g  a  comtxjstion  etftcier>cy  ot  99  6  percent 


a.  Limit  particulate  matter  emissions  to  0  04  kilograms  per  megagram  (0  08  pounds  per  ton)  ot  asphalt  shingle  or 

mineral-surfaced  roW  roofing  produced  or 
b    Limit  particulate  matter  emmissions  to  0  4  kilgrams  per  megagram  (0  8    pxxinds  per  torn  of  saturated  felt  or 

smooth-surfaced  roll  roofing  produced 


a  Limit  exhaust  gases  to  20  percent  opacity  and  saturator  (including  wet  kx)per  and  coater)  at  an  existing  or  new 
asphalt  rooting  manutactunng  line  ' 

b  Limrt  vistole  emissions  from  the  emission  capture  system  to  20  percent  of  any  period  of  consecutive  valid  obser- 
vations totaling  60  minutes 


•As  an  option  to  meeting  tfie  particulate  matter  and  opacity  limits,  these  emissKXi  sources  may  comply  with  the  total  hydrocartxw  (THC)  per- 
cent reduction  or  combustion  efficiency  standards 


As  stated  in  §  63.8684(b),  you  must  meet  each  operating  limit  in  the  following  table  that  applies  to  you: 
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Table  2  to  Subpart  LLLLL— Operating  Limits 


For 


1  Thermal  oxidizers  

2  Particulale  matter  control  device 


You  must 


Maintain  the  3-hour  average  combustion  zone  temperature  at  or  above 

the  operating  limit  established  during  the  performance  test 
a    Maintain  the  3-hour  average  inlet  gas  temperature  at  or  below  the 

operating  limit  established  dunng  the  matter  pertorance  lest,  and 
b    Maintain  the  3-hour  average  pressure  drop  across  device  at  or 

below  the  operating  limit  established  dunng  the  performance  test 
3   Control  devices  other  than  thermal  oxidizers  or  particulate  matter    Maintain  the  approved  monitoring  parameters  withm  the  operatma  iim- 

Its  established  dunng  the  performance  test. 


control  devices 


As  stated  in  ^  63.8687(a),  you  must  conduct  each  performance  test  in  the  following  table  that  applies  to  you: 

Table  3  to  Subpart  LLLLL— Requirements  for  Performance  Tests 


For. 


You  must 


1.  All  particulate  matter,  total  hy- 
drcDcartxjn  carbon  monoxide 
and  carbon  dioxide  emission 
tests 


2  All  particulate  matter  and  total 
hydrocarbon  tests 

3  All  particulate  matter  and  total 
hydrocarbon  tests 

4  All  particulate  matter  total  hy- 
drocartX)n  carbon  monoxide 
and  cartxin  dioxide  emission 
tests 

5  All  particulate  matter  total  hy- 
drocarbon, cartx)n  monoxide 
and  cart)on  dioxide  emission 
tests 

6  Each  control  device  used  to 
comply  with  the  particulate  mat- 
ter mass  emission  rate  standard 


7  Each  saturated  outlet  at  each 
existing  asphalt  roofing  manu- 
factunng  line 


a    Select  sampling  port's  Icxation 

and    the    number    of    traverse 
points. 


Using  .  .  . 


According  to  the  following  require- 
ments 


Determine  velocity  and  volumetnc 
flow  rate  I 

Determine  the  gas  molecular 
weight  used  for  flow  rate  deter- 
mination 

Measure  moisture  content  of  the 
stack  gas 

I 

Measure  the  asphalt  processir>g 
rate  or  the  asphalt  roofing  man- 
ufactunng  rate  and  the  asphalt 
content  of  the  product  manufac- 
tured as  appropnate 

a  Measure  the  concentration  of 
particulate  matter. 


a  Conduct  opacify  observations 
of  the  saturator  outlet. 

b  Conduct  visible  emission  ob- 
servations of  tfie  saturator 
emissions  capture  system. 


Method  1  or  1 A  in  appendix  A 
to  part  60  of  this  chapter. 


Method  2  2A  2C,  2D,  2F.  OR 
2G.  as  appropnate.  in  appendix 
A  to  part  60  of  this  chapter 

Method  3,  3A  3B.  as  appropnate, 
in  appendix  A  to  part  60  of  this 
chapter 

MethcxJ  4  in  appendix  A  to  part  60 
of  this  chapter 


Methcx)  5A   in  appendix  A 
part  60  of  this  chapter. 


to 


Method  9  in  appendix  A  to  part  60 
of  this  chapter 

Method  22  in  appendix  A  to  part 
60  of  this  chapter. 


A  For  demonstrating  compliance 
with  the  total  hydrocartxjn  per- 
cent reduction  standard,  the 
sampling  sites  must  be  located 
at  the  inlet  and  outlet  of  the 
control  device  and  prior  to  any 
releases  to  the  atmosphere 

B.  For  demonstrating  compliance 
with  the  particulate  matter  mass 
emission  rate  or  combustion  ef- 
ficiency standards,  the  sampling 
sites  must  be  located  at  the 
outlet  of  the  control  device  and 
pnor  to  any  releases  to  the  at- 
mosphere 


A  If  the  final  product  is  shingle  or 
mineral-surfaced  roll  roofing, 
tests  must  be  conducted  while 
a  nominal  106,6  kg  (235  lb) 
shingle  is  being  produced;  or 

B.  If  the  final  product  is  saturated 
felt  or  smooth-surfaced  roll  roof- 
ing, ttie  tests  must  be  con- 
ducted while  a  nominal  6.8  kg 
(15  lb)  felt  is  being  produced;  or 

C.  If  the  final  product  is  fitjerglass 
shingle,  the  test  must  be  con- 
ducted while  a  nominal  100  kg 
(220  lb)  shingle  is  being  pro- 
duced 

For  at  least  3  hours  and  obtain 
30,  6-minute  averages. 

Modify  Method  22  such  that  read- 
ings are  recorded  every  1 5  sec- 
onds for  a  pehod  of  consecu- 
tive observations  totaling  60 
rt>inutes. 
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Table  3  to  Subpart  LLLLL — Requirements  for  Performance  Tests — Continued 


According  to  the  following  require- 
ments 


8  Each  tl^ermal  oxidizer  used  to 
comply  with  the  combustion  effi- 
ciency standard 


9  Each  control  device  used  to 
comply  with  the  THC  reduction 
effciency  standard 

10  Each  thermal  oxidizer 


a    Measure  the  concentration  of 
cart»n  dioxide 

b.   Measure  the   concentration   of 

cartxjn  morxjxtde 
C.   Measure  tfie  concentration   of 

total  hydrcxartxjns 
Measure  the  concentration  of  total 

hydrocartx>ns 

Establish  a  site-speciftc  combus- 
tion zone  temperature  limit 


MeftKKJ  3A  in  apipendix  A  to  part 
60  of  this  chapter 

Method  10  in  appendix  A  to  part 

60  of  this  chapter 
Method  25A  in  appendix  A  to  part 

60  of  this  chapter 
Method  25A  in  appendix  A  to  part 

60  of  this  chapter 

Data  from  the  CPMS  and  the  ap- 
plicable performance  test  meth- 
od(s). 


1 1    Each  piarticulate  matter  control 
device 


a  Establish  a  srte- specific  inlet 
gas  temperature  Itmrt;  and 

b.  Establish  a  site-specific  limit  for 
the  pressure  drop  across  the 
device 


Data  from  the  CPMS  and  the  ap- 
plk:at>le  performance  test  meth- 
od(si 


12.  Each  control  device  ottier  than 
a  thermal  oxidizer  or  parficulate 
matter  control  device  used  to 
comply  with  ttie  THC  percent  re- 
duction or  PM  emission  limits 


Establish    srte-specific    monitoring 
parameters 


Process  data  and  data  from  ttie 
CPMS  and  the  applicable  per- 
formance lest  method(s) 


You  must  collect  combustion  zone 
temperature  data  every  15  min- 
utes dunng  ttie  entire  penod  of 
the  inrtial  3-hour  c)ertormance 
test  and  determine  ttie  average 
combustion  zone  temperature 
over  ttie  3- hour  performance 
test  by  computing  ttie  average 
of  all  of  tfie  1 5-minute  readings 

You  must  cdlecl  the  inlet  gas 
temperature  and  pressure  drop 
data  every  15  minutes  dunng 
the  entire  penod  of  ttie  initial  3- 
hour  performance  test  and  de- 
termine ttie  average  inlet  gas 
temperature  and  pressure  drop 
over  ttie  3-tiour  fjerformance 
test  by  computing  ttie  average 
of  all  of  ttie  1 5-minute  readings 

You  must  colled  monitonng  pa- 
rameter data  every  15  minutes 
dunng  ttie  entire  penod  of  ttie 
initial  3-hour  performance  test 
and  (determine  the  average 
monitonng  parameter  values 
over  ttie  3-hour  performance 
test  by  computing  the  average 
of  all  of  ttie  1 5-minute  readings 


As  stated  in  §63.8689(a],  you  must  demonstrate  initial  compliance  with  each  emission  limitation   m  the  following 
table  that  applies  to  you; 

Table  4  to  Subpart  LLLLL — Initial  Compliance  With  Emission  Limitations 


For 


For  ttie  following  emission  limitation 


You  tiave  demonstrated  initial  compliance  if 


1  Each  asphalt  storage  tank  with  a  capacity  of 
1  93  megagrams  (2  1 3  tons)  of  asphalt  or 
greater,  blowing  still,  and  loading  rack  at  ex- 
isting, new,  and  reconstructed  asphalt  prix- 
essing  facilities:  and 

2.  Each  coating  mixer,  saturator  (including  wet 
looper  and  coater),  sealant  applicator,  and 
adhesive  applk:ator  at  new  and  reconstructed 
asphalt  roofing  manufactunng  lines 

3.  Each  asphalt  storage  tank  with  a  capacity  of 
1.93  megagrams  (2  13  tons)  of  asptialt  or 
greater,  blowing  still,  and  k}ading  rack  at  ex- 
isting, new,  and  reconstructed  asphalt  proc- 
essing facilities;  and 


Reduce  total  hydrocartxm  mass  emissions 
by  95  percent 


Reduce  total  hydrocartxin  mass  emissions 
by  95  percent 


Route  the  emissions  to  a  thermal  oxidizer 
achieving  a  combustion  eftictency  of  99  6 
percent 


I  The  total  hydrocartX)n  emissions  deter- 
mined using  ttie  equations  m  §63  8687  and 
ttie  test  mettiods  and  procedures  m  Tabte  3 
of  this  suljpart.  over  ttie  penod  of  ttie  per- 
formance test  are  reduced  by  at  least  95 
percent  by  weight  and 

II  You  have  a  record  of  ttie  average  control 
device  operating  parameters  over  the  per- 
formance test  dunng  which  emissions  were 
reduced  by  at  least  95  percent 

See  1  a  i  and  n  of  this  table 


I 
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Table  4  to  Subpart  lllll— Initial  Compliance  With  Emission  Limitations— Continued 


For 


For  the  following  emission  limitation 


4  Each  coating  rnixer  saturator  (including  wet 
looper  and  coater)  sealant  applicator,  and 
adhesive  applicator  at  new  and  reconstructed 
asphalt  rooting  manufacturing  lines 


a  Route  the  emissions  to  a  thermal  oxidizer 
achieving  a  combustion  efficiency  of  99  6 
percent. 


5  The  tola'  emissions  trom  tne  coating  mixer, 
saturator  (including  wet  lOoper  and  coater), 
sealant  applicator  ana  adhesive  applicator  at 
each  existing  asphalt  roofing  manufactunng 
line 


a  Limit  particulate  matter  emissions  to  0  04 
kilograms  per  megagram  (0  08  pounds  per 
ton)  of  asphalt  shingle  or  mineral-surfaced 
roll  roofing  produced. 


6  Each  saturator  (including  wet  looper  and 
coater)  at  an  existing  or  new  asphalt  roofing 
manufacturing  ime 


Each  saturator  (including  wet  looper  and 
centeri  at  an  existing  or  new  asphalt  roofing 
manufacturing  line 


b.  Lin  it  particulate  matter  emissions  to  0  4 
kilo<  rams  per  megagram  (0  8  pounds  per 
ton)^  saturated  felt  or  smooth-surfaced  roll 
roofing  produced  1 1 

Limit  opacity  emissions  to  20  percent 


Limit  visible  emissions  Irom  the  emission  cap- 
ture system  to  20  percent  of  any  period  of 
consecutive  valid  observations  totaling  60 
minutes 


You  have  demonstrated  initial  compliance  if  .  . 

I  The  combustion  efficiency  of  the  thermal  ox- 
idizer, determined  usmg  the  equations  m 
§63  8687  and  the  test  methods  and  proce- 
dures in  Table  3  of  this  subpart  over  the 
penod  of  the  performance  test  is  at  least 
99  6  percent,  and 

li  You  have  a  record  of  the  average  combus- 
tion zone  temperature  and  carbon  mon- 
oxide, carbon  dioxide,  and  total  hydro- 
cartxjn  outlet  concentrations  over  the  per- 
formance test  during  which  the  combustion 
efficiency  was  at  least  99  6  percent  See 
3. a. I  and  n  of  this  table 

1  The  particulate  matter  emissions  deter- 
mined using  the  equations  m  §63  8687  and 
the  test  methods  and  procedures  in  Table  3 
of  this  subpart,  over  the  period  of  the  per- 
formance test  are  no  greater  than  the  appli- 
cable emission  limitation  and 

N  You  have  a  record  of  the  average  control 
device  or  process  parameters  over  the  per- 
formance test  during  which  the  particulate 
matter  emissions  were  no  greater  than  the 
applicable  emission  limitation 

See  5  a.i  anb  n  of  this  table 


The  opacity,  measured  using  Method  9  for 
each  of  the  first  30  6-minute  averages  dur- 
ing the  initial  compliance  penod  descnbed 
in  §63  8686(b)  does  not  exceed  20  per- 
cent 

The  visible  emissions  measured  using  Meth- 
od 22.  for  any  penod  of  consecutive  valid 
observations  totaling  60  minutes  during  the 
initial  compliance  penod  descnbed  in 
§53  8686(b)  do  not  exceed  20  percent 


.\s  sl.ittd  in  §  63.8691(a).  you  must  demonstrate  continuous  compliance  with  each  operating  limit   in  the  fnllnuine 
tahlf  th,it  .ippljps  to  vnu  ■ 

Table  5  to  Subpart  LLLLL— Continuous  Compliance  With  Operating  Limits 


For  •    •    • 


For  the  following  operating  limit 


1.  Each  thermal  oxidizer 


You  must  demonstrate  continuous  compliance 
by  •  •  • 


2  Particulate  matter  control  devices 


a  Maintain  the  3-hour  average  combustion 
zone  temperature  at  or  above  the  operating 
limit  established  during  the  performance 
test.  I 


IV 


a  Maintain  the  3-hour  average  'niet  gas  tem- 
perature and  pressure  drop  across  device 
at  or  below  the  operating  limits  established 
dunng  the  performance  test 


Passing  the  emissions  through  the  control 
device,  and 

Collecting  the  combustion  zone  tempera- 
ture data  according  to  §63  8688(bi  and 

Reducing  combustion  zone  temperature 
data  to  3-hour  averages  according  to  cal- 
culations in  Table  3  of  this  subpart  and 
Maintaining  the  3-hour  average  combustion 
zone  temperature  within  the  level  estab- 
lished dunng  the  perfonmance  test 

I  Passing  the  emissions  through  the  control 
device;  and 

M  collecting  the  inlet  gas  temperature  and 
pressure  drop  data  according  to 
§63  8688(b)  and  (c)  and 

III  reducing  inlet  gas  temperature  and  pres- 
sure drop  data  to  3-hour  averages  accord- 
ing to  calculations  in  Table  3  of  this  sub- 
part: and 

IV  Maintaining  the  3-hour  average  inlet  gas 
temperature  and  pressure  drop  within  the 
level  established  dunng  the  performance 
test 
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Table  5  to  Subpart  LLLLL— Continuous  Compliance  With  Operating  Limits— Continued 


For-    • 


For  the  *oilowing  operating  limit 


You  must  demonstrate  continuous  corrpiiance 
by"  •  ■ 


3   Control  device  ottier  than  a  thermal  oxidizer 
or  particulate  matter  control  device. 


a    Maintain  the  monuonng  parameters  within  '  i.  Passing  ttie  emissions  through  the  control 

the  operating  nmits  established  dunng  the        device  and 


pertormance  test 


M  Collecting  the  monitoring  pa'amete'  aa;a 
according  to  §63  86881  do     anc 

III  Reducing  the  monitoring  parameie'  data  to 
3-hour  averages  according  to  calculations 
in  Table  3  of  this  subpart  and 

iv.  Maintaining  the  momionng  parameters 
within  the  level  esiapiishea  durj-^g  the  per- 
formance test 


As  stated  in  *^  63, 8693(a)-  yiiu  must  submit  each  report  that  applies  to  you  according  to  the  following  table: 

Table  6  to  Subpart  LLLLL— Requirements  for  Reports 


You  must  submit  a(n) 


The  report  must  contain 


You  must  submit  the  report 


1 .  A  compliance  report 


2.  An  immediate  startup  shutdown  and  mal- 
function report  if  you  have  a  startup  shut- 
down, or  malfunction  dunng  the  reporting  pe- 
nod and  actions  taken  were  not  consistent 
with  your  startup,  shutdown  and  malfunction 
plan 


a   A  statement  that  there  were  no  deviations 

from  the  emission  limrtattons  dunng  the  re- 
porting penod.  if  there  are  no  deviations 
from  any  emission  limitations  (emission 
limit,  operating  limit  opacity  limit  and  visi 
ble  emission  limit  1  that  appty  to  you 

b  If  there  were  no  penods  dunng  which  the 
CPMS  was  oul-of-control  as  specified  in 
§63  B(c)(7)  a  statement  that  there  were  no 
penods  dunng  which  the  CPMS  was  out-of- 
controi  dunng  the  reporting  penoo 

c  It  you  have  a  deviation  from  any  emission 
limitation  (emission  limit  operating  limit. 
opacity  limit,  and  visible  emission  limit)  the 
report  must  contain  the  information  m 
§63  8693(ci  'f  there  were  penods  dunng 
which  the  CPMS  was  out-of-control  as 
specrfied  in  §63  8(0(7)  the  repon  must 
contain  the  mfonmation  in  §53  8693(d.i 

d  If  you  had  a  startup  shutdown  or  malfunc- 
tion dunng  the  reporting  penod  and  you 
took  actions  consistent  with  your  startup 
shutdown  and  malfunction  plan,  the  compli- 
ance report  must  include  the  information  in 
§63  i0(di(5)iii 

The  information  m  §63  10(dK5)(ii)  


Semiannually  according  to  the  requirements 

in  §63  8693(bi 


Semiannually   according   tc   the   'eQu:remen;s 
in  §63  8693.  b 


Semiannually    accordma   to   the   requirements 
in  §63  8693(b). 


Semiannuallv   according  to  ttie   'eaui'ements 
in  §  63  8693tb) 


Bv  tax  or  telephone  withm  2  worvmg  aays 
after  starting  actions  inconsistent  witn  the 
plan  toHow€>o  by  a  letter  withir  "  workir>g 
days  atie'  the  end  o*  the  event  jniess  you 
have  made  alternative  arrangements  with 
the  permitting  ajthonty. 


As  stated  m  *?  63.8696(a!.  vou   must  comply   with  the  Genera]   Provisions  (GP)  in  §§63.1  through  63.13  that  apply 
to  you  according  to  the  following  table; 

Table  7  to  Subpart  LLLLL— Applicability  of  General  Provisions  to  Subpart  llLLL 


Citation 


Subfect 
Applicabilitv    

Definitions    

Units  and  Abbreviations 

Prohibited  Activities     

Construction/Reconstruction 
Applicability  

Compliance  Dates  for  New 
and  Reconstructed 
sources 


Bnef  descnption 


Applies  to  subpart  LLLLL 


§63  1   

§632  

§63  3  

§63  4  

§63  5  

§63  6(a)  

§63  6(b)  (1)-(4) 


Inrtial     Applicabilrty     Determination      Applicability     After     Yes 
Standard   Established    Permit   Requirements    Exten- 
sions, Notrfications  1 

Definitions  for  pan  63  standards      |  Yes. 

Units  and  abbreviations  for  part  63  standards  Yes. 

Prohibited  Activrties    Compliance  date    Circumvention.     Yes, 
Severability  [ 

Applicability  Applications  Approvals  Yes 

GP  apply   unless  compliance   extension   GP   apply   ic     ves 
area  sources  that  become  ma)or 

Standards  apply  at  effective  date  3  years  after  effective     Ves 
date,  upon  startup    10  years  after  construction  or  re- 
construction commences  lor  section  1 12(f) 
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Citation 


Subject 


Bnef  descnption 


Applies  to  subpart  LLLLL 


§63  6(b)(5)     Notification 


§63  6(b)(6) 
§63.6(bH7) 


§63  6(c)  (1)-(2) 


§63  6(c)  {3)-(4} 
§636(0(5)     


§63  6(d)   

§63  6(6)  (1H2) 


§63  6(e)(3) 


[Reserved] 

Compliance  Dates  for  New 
and  Reconstructed  Area 
Sources  That  Become 
Ma|or 

Compliance  Dates  for  Exist- 
ing Sources 


[Reserved] 

Compliance  Dates  tor  Exist 
ing  Area  Sources  That 
Become  Ma|or 

[Reserved] 

Operation  &  Maintenance 


Startup  Shutdown  and 
Malfunction  (SSM)  Plan 
(SSMPi 


§636(f)(1)  Compliance  Except  Dunng 

SSM 
§63  6(f)  (2)-<3)  Methods  tor  [Determining 

Compliance 
§63  6(g)  (1)-(3)     Alternative  Nonopacity 

Standard 
§63  6(h)  Opacity  Visible  Emission 

(VE)  Standards 
§63  6(h)(1)  Compliance  with  Opacity/ 

VE  Standards 
§63  6(h)(2)(i)  Determining  Compliance 

with  OpacityVE  Stand- 
ards. 


§63  6(h)(2)(ii) 
§63  6(h)(2)(iii) 


§63  6(h)(3) 
§63  6(h)(4) 


§63  6(h)(5)(i).  (lii)-(v) 

§63  6(h)(5)(ii)  

§63  6(h)(6)      


§63  6(h)(7)(i)    . 

§63  6(h)(7)(ii) 

§63  6(h)(7)(iii) 
§63  6(h)(7)(iv) 


[Reserved] 

Using  Previous  Tests  to 
Demonstrate  Compliance 
with  OpacityA/E  Stand-     J 
ards  ' 

[Reserved; 

Notification  of  OpacityVE 
Observation  Date 

Conducting  OpacityVE  Ob- 
servations 

Opacity  Test  Duration  and 
Averaging  Times 

Records  of  Conditions  Dur- 
ing OpacityVE  Observa- 
tions 

Repwrt  Continuous  Opacity 
Monitoring  System 
(COMS)  Data  from  Per- 
formance Test 

Using  COMS  instead  of 
Method  9 

Averaging  time  for  COMS 
during  performance  lest. 
COMS  requirements  


You  must  notify  if  commenced  construction  or  recon- 
struction after  proposal 

Area  sources  that  become  major  must  comply  with 
maior  source  standards  immediately  upon  becoming 
ma|or  regardless  of  whether  required  to  comply  when 
they  were  an  area  source 

1  Comply  according  to  date  in  subpart,  which  must  be 
no  later  than  3  years  after  effective  date 

2  For  section  112(f)  standards,  comply  within  90  days 
of  effective  date  unless  compliance  extension  has 
been  granted 

Area  sources  that  become  major  must  comply  with 
major  source  standards  by  date  indicated  in  subpart 

or  by  equivalent  time  penod  (for  example,  3  years). 


1 


Operate  to  minimize  emissions  at  all  times 

Correct  malfunctions  as  soon  as  practicable  

Operation  and  maintenance  requirements  independ- 
ently enforceable,  information  Administrator  will  use  to 
determine  if  operation  and  maintenance  requirements 
were  met 

Requirement  for  SSM  and  startup,  shutdown,  mal- 
function plan 


2  Content  of  SSMP  

You  must  comply  with  emission  standards  at  all  times 
except  during  SSM 

Compliance  based  on  performance  test,  operation  and 
maintenance  plans,  records  inspection 

Procedures  for  getting  an  alternative  nonopacity  stand- 
ard 

Requirements  for  opacity  and  VE  limits     

You  must  comply  with  opacity  VE  emission  limitations  at 

all  times  except  during  SSM 
If  standard  does  not  state  test  method,  use  Method  9 

tor  opacity  and  Method  22  for  VE 


Criteria  for  when  previous  opacityA/E  testing  can  be 
used  to  show  compliance  with  this  rule 


Vou  must  notify  Administrator  of  anticipated  date  of  ob- 
sen/ation 

Dates  and  schedule  for  conducting  opacityA/E  observa- 
tions 

You  must  have  at  least  3  hours  of  observation  with  thir- 
ty 6-minute  averages 

You  must  keep  records  available  and  allow  Adminis- 
trator to  inspect 

You  must  submit  COMS  data  with  other  perfonmance 
test  data 


Can  submit  COMS  data  instead  of  Method  9  results 
even  if  rule  requires  Method  9  but  must  notify  Admin- 
istrator before  pertormance  test 

To  determine  compliance  must  reduce  COMS  data  to 
6-minute  averages 

Owner  operator  must  demonstrate  that  COMS  perfom- 
ance  evaluations  are  conducted  according  to 
§63  8(e)  COMS  are  properly  maintained  and  oper- 
ated according  to  §  63  8(c)  and  data  quality  as 
§63  8(d) 


Yes 
Yes. 

Yes 

Yes 

Yes. 


Yes 

Yes 
Yes 


Yes 

Yes 

Yes 

Yes 

Yes 

Yes. 

Yes 

No  The  test  methods  for 
opacity  and  visible  emis- 
sions are  specified  in 
§63  8686. 

Yes 


Yes 
Yes. 
Yes 
Yes 


No  Subpart  LLLLL  does 
not  require  COMS. 


No  Subpart  LLLLL  does 
not  require  COMS 

No  Subpart  LLLLL  does 
not  req'uire  COMS 

No  Subpart  LLLLL  does 
not  require  COMS 
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Citation 


Subject 


Bnef  descnption 


Applies  to  subpart  LLLLL 


§63  6(h)(7)(v) 


§63  6(h)(8) 


§636(h)(9)  

§63  6(1)     

§63  6(j)     

§637(a)(1H2) 

§637(a)(3)  

§637(b)(1)  

§  63.7(b)(2)  


Determining  Compliance 
with  Opacity. VE  Stand- 
ards. 


Determining  Compliance 
with  OpacityVE  Stand- 
ards 

Adjusted  Opacity  Standard 

Compliance  Extension  


Presidential  Compliance  Ex- 
emption 
Performance  Test  Dales 


Section  1 1 4  Authonty 


§63  7(c) 


§63  7(d)    ... 
§63  7(e)(1) 


§63  7(e)(2) 
§63  7(e)(3) 


§63  7(f) 
§63  7(g) 


Notification  of  Performance 

Test 
Notification  of  Rescheduling 


Quality  Assurance'Test 
Plan. 


Testing  Facilities 
Conditions  for  Conducting 
Performance  Tests. 


Conditions  for  Conducting 

Performarrce  Tests 
Test  Run  Duration     


§637(h)  .... 
§63  8(a)(1) 

§63  8(a)(2) 


§63  8(a)(3) 
§63,8(a)(4) 


Alternative  Test  Method 

Pertormance  Test  Data 
Analysis 


Waiver  of  Tests 

Applicability  of  Monitoring 

(Requirements 
Performance  Specifications 


COMS  IS  probative  but  not  conclusive  evidence  of  com- 
pliance with  opacity  standard  even  it  Method  9  ob- 
servation shows  otherwise  Requirements  for  COMS 
to  be  probative  evidence,  proper  maintenance  meet- 
ing PS  1    and  data  have  not  been  altered 

Administrator  will  use  all  COMS  Method  9  and  Method 
22  results  as  well  as  information  about  operation  and 
maintenance  to  determine  compliance 

Procedures  for  Administrator  to  adjust  an  opacity  stand- 
ard 

Procedures  and  cntena  for  Administrator  to  grant  com- 
pliarrce  extension 

President  may  exempt  source  category  from  require- 
ment to  comply  wrth  rule 

Dates  for  conducting  initial  pertormance  testir>g  and 
other  compliance  demonstrations  You  must  conduct 
1 80  days  after  first  subject  to  rule 

Administrator  may  require  a  performance  test  under 
CAA  section  1 14  at  any  time 

You  must  notify  Administrator  60  days  tiefore  the  test 

If  rescheduling  a  pertormance  test  is  necessan^'  must 
notify  Administrator  5  days  before  scheduled  date  of 
rescheduled  date 

1  Requirement  to  submrl  site-specrfic  test  plan  60  days 
before  the  test  or  on  date  Administrator  agrees  with 

2  Test  plan  approval  procedures 

3  Pertormance  audit  requirements 

4  Internal  and  External  QA  procedures  for  testing 
Requirements  for  testing  facilities 

1  Performance  tests  must  be  conducted  under  rep- 
resentative condrtions  Cannot  conduct  performance 
tests  dunng  SSM 

2  Not  a  violation  to  exceed  standard  dunng  SSM 

You  must  conduct  according  to  njle  and  EPA  test  meth- 
ods unless  Administrator  approves  attemative 

1  You  must  have  three  test  runs  of  al  least  1  houf  each 

2  Compliance  is  based  on  anthmetic  mean  of  three 
runs 

3  Conditions  when  data  from  an  additional  test  run  can 
be  used 

Procedures  by  which  Administrator  can  gram  approval 

to  use  an  altemative  test  method 
1    Include  raw  data  in  performance  test  report    


2  Submit  performance  test  data  60  days  after  end  of 
test  with  Xhe  Notification  of  Compliance  Status 

3  Keep  data  lor  5  years  Yes. 
Procedures  tor  Administrator  to  waive  performance  test  Yes. 
Subject  to  all  monitonng  requirements  in  standard               Yes. 


No  Subpart  LLLLL  does 
not  require  COMS 


Yes. 


Yes. 
ves. 
Yes 

No  Section  63  8686  speci- 
fies the  pertormance  test 
dates 

Yes 

Yes. 

Yes. 


Ves. 

Yes. 
Yes. 
Yes. 
Ves. 
Yes. 


Yes. 

Yes. 

Yes. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


§638(b)(1)  

§63  8(b)(2H3) 


[Reserved] 
Monitonng  with  Flares 

Monitonng  


Multiple  Effluents  and  Mul- 
tiple Monrtonng  Systems 


§  63.8(c)(1) 


Monitonng  System  Oper- 
ation and  Maintenance 
(O&M) 


Performance  Specifications  m  appendix  B  of  40  CFR 
pari  60  apply 


Unless  rule  says  otherwise  the  requirements  for  flares 
in  §  63  1 1  apply 

You  must  conduct  monitonng  according  to  standard  un- 
less Administrator  approves  altemative 

1  Specific  requirements  for  installing  monitonng  sys- 
tems 

2  Install  on  each  effluent  tsefore  it  is  combined  and  be- 
fore It  IS  released  to  the  atmosphere  unless  Admims 
trator  approves  othenwise 

3  If  more  ttian  one  monitonng  system  on  an  emission 
(XJint  must  report  all  monitonng  system  results  un- 
less one  monitonng  system  is  a  backup 

Maintain  monitonng  system  in  a  manner  consistent  with 
good  air  jxillution  control  practices 


No  Subpart  LLLLl  does 
not  require  the  use  of 
continuous  emission 
monilonng  systems 
(CEMS) 

Yes 

Yes. 

Yes. 


Yes 


Yes 


Yes 
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Citation 


Subiect 


§63  8(c)(1)(0    . 

§63  8(c)(1)(ii)  .. 
§63  8(0)^1  Kin) 


Brief  description 


Applies  to  subpart  LLLLL 


§63  8(c)(2H3) 


§63  8(0(4)  

§63  8(c)(4)(i)-(ii) 


§63  8(0(5) 
§63  8(c)(6) 


§63  8(0(7)-(8) 
§63  8(d) 


§63  8(e) 


1    Follow  the  SSM  plan  for  routine  repairs 


Yes. 


SSf^  not  in  SSP  plan 


Routine  and  Predictable 
SSM 

2  Keep  parts  for  routine  repairs  readily  available  '  Yes 

3  Reporting  requirements  for  SSM  when  action  is  de-     Yes 
scribed  in  SSM  plan 

Reporting  requirements  for  SSM  when  action  is  not  de-  ;  Yes 
scribed  in  SSM  plan 
Compliance  with  Operation        i     How   Administrator  determines  if  source  complying     YeS- 
and  Maintenance  Re-  with  operation  and  Maintenance  requirements 

quirements 

2    Review  of  source  O&M  procedures,  records,  manu-  ,  Yes 
facturers  instructions    recommendations,  and  inspec- 
tion of  monitonng  system 
Monitonng  System  Installa-    '  1    You  must  install  to  get  representative  emission  and  ]  Yes. 
don  parameter  measurements  i 

2   You  must  verify  operational  status  before  or  at  per-  ;  Yes 
foimance  test 

Continuous  Monitoring  Sys       CMS  must  be  operating  except  dunng  breakdown,  out-     No   Section  63  8690  speci- 
tem  (CMS)  Requirements         ot-controi   repair  maintenance,  and  high-level  calibra-        fies  the  CMS  require- 

tion  drifts  i      ments, 

1  COMS  must  have  a  minimum  of  one  cycle  of  sam-     No   Subpart  LLLLL  does 
pling  and  analysis  for  each  successive  10-second  pe-        not  require  the  use  of 
nod  and  one  cycle  of  data  recording  for  each  succes-        COMS 
sive  6-minute  penod 

2  CEMS  must  have  a  minimum  of  one  cycle  of  oper- 
ation for  each  successive  15-minute  penod. 


II 


CMS  Requirements 


COMS  Minimum  Pr.xe- 
dures 

CMS  Requirements  


CMS  Requirements  . 
CMS  Quality  Control 


COMS  minimum  procedures  

Zero  and  High  level  calibration  check  requirements 


No,  Subpart  LLLLL  does 
not  require  the  use  of 
CEMS 

No  Subpart  LLLLL  does 
not  require  the  use  of 
COMS 

No  Section  63  8690  speci- 
fies the  CMS  require- 
ments 
Out-of-controi  penods   including  reporting  \  Yes, 

1  Requirements  for  CMS  quality  control,  including  call-  '  No  Section  63  8690  speci- 
bration  etc  fies  the  CMS  require- 

!      ments 

2  Must  Keep  quality  control  plan  on  record  for  the  life  of  ''  No  Section  63  8690  speci- 
the  affected  source  f,es  the  CMS  require- 
ments 

3  Keep  old  versions  tor  5  years  after  revisions  No   Section  63  8690  speci- 
fies the  CMS  require- . 
ments 

No  Section  63  8690  speci- 
fies the  CMS  require- 
ments. 
§63  8(f)(iH5) Altemative  Monitonng  Meth-     Procedures    tor    Administrator    to    approve    altemative     Yes 


CMS  Performance  Evaiua- 
tion 


Notification   performance  evaluation  test  plan,  reports 


od 


§63  8(f)(6)  Alternative  to  Relative  Ac- 
curacy Test 


§63  8(g)  ilW4)  Data  Reducti 


ion. 


§63  8(gj 


monitoring 
Prcx;edures  for  Administrator  to  approve  alternative  rel-     No  Subpart  LLLLL  does 
ative  accuracy  tests  for  CEMS.  not  require  the  use  of 

'      CEMS 
1    COMS  6-minute  averages  calculated  over  at  least  36     No  Subpart  LLLLL  does 
evenly  spaced  data  points  not  require  the  use  of 

COMS 
2.  CEMS    1-hour  averages  computed  over  at  least  4     No  Subpart  LLLLL  does 
equally  spaced  data  points  not  require  the  use  of 

CEMS 
Data  that  cannot  be  used  in  computing  averages  for  i  No.  Section  63  8690  speci- 
CEMS  and  COMS  '      f,es  the  CMS  require- 

ments. 
Appiicabil'ty  and  State  Delegation  , 

1  Submit  notification  120  days  after  effective  date 

2  Notification  of  intent  to  constmct/reconstaict:  notifica-     Yes. 
tion  of  commencement  of  construct/reconstruct:  notifi-  i 
cation  of  startup  ] 

3  Contents  of  each  Yes. 

§^-^  9*^^* Request  for  Compliance  Ex      Can  request  if  cannot  comply  by  date  oi  if  installed  Best     Yes. 

I     tension  Available     Control     Technology/Lowest     Achievable 

Emission  Rate 


§63  9(3)  

§63  9(b)  (l)H5)  ,  Initial  Notifications 


Data  Reduction  

Notification  Requirements 


Yes 
Yes. 


§^^<^'   Notification  of  Special  Com-     For  sources  that  commence  construction  between  pro- 

I      pliance  Requirements  for  posal  and  promulgation  and  want  to  comply  3  years 

I      New  Source  after  effective  date 


Yes. 
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Citation 


§63  9(e) 
§53  9(1) 
§63  9(g) 


§  63.9(h)  (1)-(6) 


§63.9(1)  .... 

§63.90)  - 
§63  10(a) 


§63  10(b)(1) 


§63  10(b)(2)(l)-(v) 


§63  10(b)(2)(vi)  and  (x)- 

(XI) 


§63  10(b)(2)(vii)-{ix) 


§63.10(b)(2)(xii) 
§63.10(b)(2)(xm) 


§63  10(b)(2)(xiv) 


§63  10(b)(3)  

§63  10(O(1)-(6),  (9)- 

(15) 

§63  10(0  (7)-(8)   


§63  lO(dHI)  .... 
§63  10(d)(2)  .... 
§63,10(d)(3l  .... 
§6310(d)(4)  .... 
§63  10(d)(5)  .... 
§63  10(e)(i)(2) 


Subject 


Brief  descnption 


Applies  to  subpart  LLLLL 


Notification  of  Pertormance       Notify  Administrator  60  days  prior  

Test 
Notification  o*  VE  Opacitv         NotiK  Aammistrato'  30  aays  poor  

Test 

Additional  Notifications  1    Notification  ot  pertormance  evaluatiof^ 

When  Using  CMS 

2.  Notification  jsina  COMS  aaia  , 


Yes 


v'es 


3   Notificatior^  :na;  the  cnienor  *c'  jsc-  o'  alternative  to 
relative  accuracy  testma  was  exceeoed 


Notification  of  Compliance 
Status 


Adiustment  of  Submittal 
Deadlines 

Change  in  Previous  Infor- 
mation 

Recordkeeping/  Reporting 


Recordkeeping  Reporting 


Records  related  to  Startup 
Shutdown,  and  Malfunc- 
tion. 


CMS  Records 


I    Contents 


2  Due  60  aays  after  end  c'  performance  test  or  other 
compliance  demonstration  except  'o?  opacitv  VE 
whicn  are  due  3C  oays  after 

3  When  to  submit  lo  Federal  vs  State  authonty 
Procedures    for    Administrator    to    approve    change    in 

dates  when  notifications  must  be  submitted 
You  musi  submit  within  16  days  after  the  cnange 

1    Applies  to  ali   unless  compliance  extensior'    

2.  When  to  submit  to  Federal  vs  State  autho.nrv 

3  Procedures  tor  owners  of  more  tnar  one  source    

1  General  requirements  

2  Keep  all  records  readiiv  available    

3  Keep  for  5  years  

1  Occurrence  of  each  malfunction  o»  operation  (process 
equipment! 

2  Occurrence  o*  eact"  malfunction  of  ai'  ponution  equip- 
ment 

3  Maintenance  on  air  pollution  contro<  equipment 

4  Actions  dunng  startup   shutdown   and  matfunction 

1.  Malfunctions  inoperative  out-of-control  


Records 


Records 
Records 


2  Calibration  checks  

3.  Adjustments   maintenance 

1  Measurements  to  demonstrate  compliance  wlt^  emis- 
sion limitatrons 

2  Pertormance  test    pertormance  evaluation    and  visi- 
ble emission  observation  results 

3  Measurements  to  detennine  conditions  o*  perform- 
ance tests  and  pertormance  evaluations. 

Records  when  under  waiver  

Recoros  when  using  attemative  to  relative  accuracv'  test 


Records AI!  documentation  supporting  Imtia*  Notification  a.^d  No- 
tification of  Compliance  Status 

Records ^  Applicability  Determinations  

Records Additional  Recoros  for  CMS  


Records 


General  Reporting  Require- 
ments 

Report  of  Pertormance  Test 
Results 

Reporting  Opacity  or  VE 
Observations 

Progress  Reports    

Startup  Shutdown  and 

Malfunction  Reports 
Additional  CMS  Reports  


Records  of  excess  emissions  and  parameter  monrtonng 
exceedances  for  CMS 


Requirement  to  report  , 

When  to  submit  to  Federal  or  State  authortty 
What  to  report  and  when     


You  must  submit  progress  reports  on  schedule  if  under 

compliance  extension 
Contents  and  submission   

1.  Must  report  results  for  each  CEM  on  a  unit  .; 


No  Section  63.8S90  apeci- 

ties  the  CMS  require- 
ments 

No.  Section  65  8690  speci- 
fies the  CMS  require- 
ments 

Uo  Section  63  869C  speci- 
fies the  CMS  'eauire- 
ments 

Yes. 

Yes 


Yes 
Yes 

Yes 

Yes 

V  PC 

Yes 
Yes 

Yes 

^es 
Yes 


Yes 

Yes 

Yes 
Yes 

Yes 
Yes 
ves 

Yes 

Yes 

^es 

Nc  Subpart  LllLL  does 

not  require  the  use  ot 

CEMS 
^es 

Yes 

No  Section  63  8694  speci- 
fies the  CMS  record 
keeping  requ'rements 

No   Section  63  869^  speci- 
fies the  CMS  record- 
Keeping  requirements 

Yes. 

Yes. 

Yes 

Yes 

Yes 

Nc  Subpart  uLLLl  does 
not  require  the  use  of 
CEMS  or  COMS 
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Citation 


§63  10'e)(3)  

§63  10(ei(3)(1Hiii) 
§63,10(e)(3)(iv)-<vi 


Subject 


Reports  

Reports  

Excess  Emissions  Reports 


Brief  descnption 


Applies  to  subpart  LLLLL 


2  Written  copy  o'  performance  evaluation  ... 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  723  and  845 

RIN1029-ACOO 

Civil  Penalty  Adjustments 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  adjusts  the  penalty 
amount  of  certain  civil  monetary 
penalties  authorized  b\  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  The  rule  implements 
the  Federal  Civd  Penalties  Inflation 
Adjustment  Act  of  1990  which  requires 
that  civil  monetary  penalties  be  adjusted 
for  inflation  at  least  once  ever>'  four 
years. 

EFFECTIVE  DATE:  November  28.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andy  De\'ito.  (Dffice  of  Surface  Mining 
Reclamation  and  Enforcement.  Room 
117.  South  Interior  Building.  1951 
Constitution  Avenue  NW,  Washington. 
DC  20240:  Telephone  (202)  208-2701. 
E-mail:  (]dfvitn<(insmrp  gov 
SUPPLEMENTARY  INFORMATION: 

I  Background 

A.  rhe  Federal  Civil  Penalties  Inflation 

.\diustnienl  Act 
B  Method  of  Calculation 
C;.  txampl«  of  a  Calculation 
D.  Civil  Monetary  Penalties  .Affected  bv 

this  Adjustment 
K.  Effect  of  the  Rule  in  Federal  Program 

States  and  on  Indian  Lands 
F  Effect  of  the  Rule  on  Approved  State 

Programs. 

II  Pro<.edural  Matters  and  Required 

DettTminalions 

I.  Background 

A.  The  Federal  Civil  Penalties  Inflation 
Adjustment  Act 

In  an  effort  to  maintain  the  deterrent 
effect  of  civil  monetar\-  penalties  (CMPs) 
and  promote  compliance  with  the  law. 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Inflation 
Adjustment  Act)  (28  U.S.C.  2461  note) 
was  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134)  to  require  Federal  agencies  to 
regularlv  adjust  CMPs  for  inflation.  The 
Inflation  Adjustment  Act.  as  amended, 
requires  each  agency  to  make  an  initial 
inflationary^  adjustment  for  all 
applicable  CMPs.  and  to  make 
subsequent  adjustments  at  least  once 
everv'  four  years  thereafter.  The  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (we  or  OSM)  last  adjusted 
the  CMPs  authorized  bv  SMCRA  on 


November  28.  1997  (62  PR  63274).  To 
satisfv'  the  requirement  of  the  Inflation 
Adjustment  Act.  we  are  again  adjusting 
our  CMPs  according  to  the  formula  set 
forth  in  the  law. 

Under  the  Inflation  Adjustment  Act, 
the  inflation  adjustment  for  a  CMP  is 
determined  by  increasing  the  CMP  by 
the  amount  of  the  cost-of-living 
adjustment,  which  is  defined  as  the 
percentage  of  each  CMP  by  which  the 
Consumer  Price  Index  for  the  month  of 
June  of  the  calendar  year  preceding  the 
adjustment,  e.xceeds  the  Consumer  Price 
Index  for  the  month  of  June  of  the 
calendar  year  in  which  the  amount  of 
the  CMP  was  last  set  or  adjusted.  The 
Inflation  Adjustment  Act  defines  the 
Consumer  Price  Index  as  the  Consumer 
Price  Index  for  all  urban  consumers 
published  by  the  Department  of  Labor 
(CPI-U).  See  28  U.S.C.  2461  note.  In 
addition,  the  Inflation  Adjustment  Act 
specifies  that  any  resulting  increases  in 
a  CMP  (1)  must  be  rounded  according  to 
a  stated  rounding  formula,  and  (2) 
should  apply  only  to  violations  that 
occur  after  the  date  the  increase  takes 
effect. 

B.  Method  of  Calculation 

Since  this  adjustment  will  be  effective 
before  December  31.  2001.  we  must  use 
the  CPl-U  for  the  month  of  June  2000. 
That  figure  is  172.4.  We  last  adjusted 
our  civil  monetary'  penalties  in 
November  1997  therefore,  we  must  use 
the  CPI-U  for  June  1997  which  is  160.3. 
The  factor  that  we  have  used  in 
calculating  the  increase  is  172.4  divided 
by  160.3,  or  1.0754834,  rounded  to 
1.075  (i.e.,  a  7.5  percent  increase). 

Any  increase  under  this  adjustment  is 
then  subject  to  the  rounding  formula  set 
forth  in  section  5(a)  of  the  Inflation 
Adjustment  Act.  Under  the  formula,  any 
increase  must  be  rounded  to  the  nearest: 

(1)  Multiple  of  $10  in  the  case  of 
penalties  less  than  or  equal  to  $100; 

(2)  Multiple  of  $100  in  the  case  of 
penalties  greater  than  $100  but  less  than 
or  equal  to  $1,000: 

(3)  Multiple  of  $1 ,000  in  the  case  of 
penalties  greater  than  $1,000  but  less 
than  or  equal  to  $10,000: 

(4)  Multiple  of  $5,000  in  the  case  of 
penalties  greater  than  $10,000  but  less 
than  or  equal  to  $100,000: 

(5)  Multiple  of  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000:  and 

(6)  Multiple  of  $25,000  in  the  case  of 
penalties  greater  than  $200,000. 

C.  Example  of  a  Calculation 

To  explain  the  inflation  adjustment 
calculation  for  the  CMP  amounts  that 
were  last  adjusted  in  1997,  we  will  use 
the  following  example.  Our  regulations 


at  30  CFR  845.15(b)  presently  require 
the  imposition  of  a  civil  penalty  of  not 
less  that  $825  for  each  day  during  which 
an  operator  fails  to  abate  a  violation 
within  the  specified  abatement  period 
contained  in  a  notice  of  violation  or  a 
cessation  order.  Multiplying  the  $825  by 
the  inflation  factor  of  1.075  results  in  a 
sum  of  $886.88.  Then  we  round  the  raw- 
inflation  amount  according  to  the 
rounding  rules  in  section  5(a)  of  the 
Inflation  Adjustment  Act.  Since  we 
round  only  the  increased  amount,  we 
calculate  the  increase  amount  by 
subtracting  the  current  penalty  amount 
from  the  raw  inflation  adjustment. 
Accordingly,  the  increased  amount  for 
the  penalty  in  our  example  is  $61.88 
(i.e..  $886.88  minus  $825.00).  Under  the 
rounding  rules,  if  the  penalty  is  more 
than  SlOO  but  less  than  $1 ,000,  we 
round  the  increase  to  the  nearest 
multiple  of  SlOO  (i.e.,  $61.88  is  rounded 
to  $100.00).  Finally,  we  add  the 
rounded  increase  to  the  existing  penalty 
which  results  in  a  new  §  845.15(b) 
penalty  amount  of  $925.00  (i.e.,  $825.00 
plus  $100.00)  for  each  day  during  which 
the  failure  to  abate  continues. 

D.  Civil  Monetary-  Penalties  Affected  by 
This  Adjustment 

Section  518  of  SMCRA.  30  U.S.C. 
1268,  authorizes  the  Secretan,'  of  the 
Interior  to  assess  CMPs  for  violations  of 
SMCRA.  OSM's  regulations 
implementing  the  CMP  provisions  of 
section  518  are  located  in  30  CFR 
723.14,  723.15.  724.14.  845.14.  845.15. 
and  846.14.  Because  of  the  rounding 
formula  specified  in  the  Inflation 
Adjustment  Act.  a  substantial  number  of 
the  CMP's  in  those  sections  will  remain 
unchanged  at  this  review.  Those  CMPs 
(the  ones  for  which  no  adjustment  is 
being  made  in  2001)  will  be  subject  to 
slightly  different  treatment  when 
calculating  the  2005  adjustment.  Under 
the  Inflation  Adjustment  Act.  when  we 
adjust  those  penalties  in  2005,  we  will 
be  required  to  use  the  CPI-U  for  June  of 
the  year  when  they  were  last  adjusted 
which  will  be  the  CPI-U  for  June  1997. 
The  1997  CPI-U  will  be  compared  to  the 
June  CPI-U  for  2004  to  arrive  at  the 
factor  which  will  be  used  to  calculate  ' 
the  inflation  increase. 

E.  Effect  of  the  Rule  m  Federal  Program 
States  and  on  Indian  Lands 

The  increase  in  civil  monetary 
penalties  contained  in  this  rule  will 
apply  through  cross-referencing  to  the 
following  Federal  program  states: 
California,  Georgia,  Idaho, 
Massachusetts.  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington.  The 
Federal  programs  for  these  States  appear 
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at  30  CFR  parts  905.  910.  912.  921.  922. 
933. 937. 939,  941,  942  and  947, 
respectively.  The  increase  in  civil 
monetan,'  penalties  also  applies  through 
cross-referencing  to  Indian  lands  under 
the  Federal  program  for  Indian  lands  as 
provided  in  30  CFR  750. 

F.  Effect  of  the  Rule  on  Approved  State 
Programs 

Section  518(i)  of  SMCRA  and  30  CFR 
840.13(a)  require  that  the  civil  penalty 
provisions  of  each  State  program 
contain  penalties  which  are  "no  less 
stringent  than '"  those  set  forth  in 
SMCRA.  Following  publication  of  this 
final  rule,  we  will  evaluate  the  State 
programs  approved  under  section  503  of 
SMCRA  to  determine  any  changes  in 
those  programs  that  will  be  necessar\-. 
When  we  determine  that  a  particular 
State  program  provision  should  be 
amended  in  order  to  be  made  no  less 
stringent  than  the  revised  Federal 
regulations,  the  particular  State  will  be 
notified  in  accordance  with  the 
provisions  of  30  CFR  732.1 7. 

n.  Procedural  Matters  and  Required 
Determinations 

Administrative  Procedure  Act 

This  final  rule  has  been  issued 
without  prior  public  notice  or 
opportunity  for  public  comment.  The 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553)  provides  an  exception  to  the 
notice  and  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  We  have  determined  that  under 
5  U.S.C.  553(b)(3)(B).  good  cause  exists 
for  dispensing  with  the  notice  of 
proposed  rulemaking  and  public 
comment  procedures  for  this  rule.  This 
rulemaking  is  consistent  with  the 
statutory  authority  and  requirements  set 
forth  in  the  Inflation  Adjustment  Act  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996.  The  Inflation 
Adjustment  Act  requires  that  we  adjust 
our  CMPs  once  ever\'  four  years  and 
specifies  the  manner  in  which  the 
adjustment  is  to  be  made.  Accordingly, 
the  adjustments  made  may  be  seen  as 
ministerial,  technical,  and  non- 
controversial.  For  these  same  reasons, 
we  believe  there  is  good  cause  under  5 
U.S.C.  553(d)(3)  of  the  APA  to  have  the 
rule  become  effective  on  a  date  that  is 
less  than  30  days  after  the  date  of 
publication  in  the  Federal  Register 

Executive  Order  12866 — Regulatory- 
Planning  and  Review 

This  rule  is  not  considered  a 
significant  regulator)-  action  under  the 


provisions  of  Executive  Order  12866 
The  rule  adjusts  OSM's  CMPs  according 
to  the  formula  contained  in  the  law. 
OSM  has  no  discretion  in  making  the 
adjustments.  Further,  most  coal  mining 
operations  subject  to  these  regulations 
do  not  engage  in  prohibited  activities 
and  practices,  and,  as  a  result,  we 
believe  that  the  aggregate  economic 
impact  of  these  revised  regulations  will 
be  minimal,  affecting  only  those  who 
may  engage  in  prohibited  behavior  in 
violation  of  SMCRA.  In  calendar  years 
1999  and  2000  combined,  we  issued  a 
total  of  101  violation  notices  (24 
cessation  orders  and  77  notices  of 
violations.  The  total  CMP  amount 
assessed  by  OSM  for  all  of  these 
violations  was  S664.795. 

We  do  not  keep  records  of  the  amount 
of  CMPs  assessed  by  State  Regulatory 
Authorities.  In  a  1980  decision  on 
OSM's  regulations  governing  CMPs.  the 
U.S.  District  Court  for  the  District  of 
Columbia  held  that  "because  section 
518  of  SMCRA  fails  to  enumerate  a 
point  system  for  assessing  civil 
penalties,  the  imposition  of  this 
requirement  upon  the  States  is 
inconsistent  with  ISMCRAj." 
Consequently,  we  cannot  require  that 
the  CMP  provisions  contained  in  a 
State's  regulator*'  program  mirror  the 
point/ penalty  provisions  of  30  CFR 
723.14  and  845. 14,  The  State  regulatory-  . 
programs,  however,  are  required  to  have 
civil  penalty  provisions  that  are  no  less 
stringent  than  those  set  forth  in  section 
518  of  SMCRA.  This  includes  the  CMP 
provisions  of  section  518(h)  which 
require  the  assessment  of  at  least  the 
minimum  CMP  specified  there  for  the 
failure  to  abate  a  violation  within  the 
period  of  time  permitted  for  abatement. 
During  the  past  two  years,  the  States 
issued  a  total  of  743  failure-to-abate 
cessation  orders.  If  you  assume  that 
each  failure-to-abate  cessation  order  was 
assessed  the  minimum  CMP  authorized, 
the  annual  assessment  for  all  CMPs 
issued  by  all  States  for  all  failure-to- 
abate  cessation  orders  would  be 
substantially  less  than  the  dollar 
threshold  established  in  Executive 
Order  12866  for  a  significant  rule. 
Consequently,  the  amount  of  the  CMPs 
that  will  eventually  be  assessed  under 
the  revised  schedule  contained  in  this 
rule  by  both  OSM  and  the  States  is  not 
expected  to  exceed  the  threshold 
contained  in  Executive  Order  12866  for 
a  significant  rule. 

Regulator,'  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  proposed  revision  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulator)  Flexibility  Act  (5 


U.S.C.  601  et  seq]  The  aggregate 
economic  impact  of  this  rulemaking  on 
small  business  entities  should  be 
minimal,  affecting  only  those  who 
violate  the  provisions  of  SMCR.\  As 
indicated  above,  the  number  of  civil 
penalties  assessed  over  a  two-year 
period  was  not  significant  when 
compared  to  the  number  of  Federal 
inspections  performed  (over  2,000  in 
calendar  year  2.000) 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
use.  804(2),  the  Small  Business 
Regulaton.'  Enforcement  Fairness  Act 
This  rule: 

1  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  for 
the  reasons  stated  above. 

2  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 
does  not  impose  new  requirements  on 
the  coal  mining  industr>'  or  consumers 

3.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  US  based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  compliance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995.  this  rule  does  not  impose  any 
obligations  that  individually  nr 
cumulatively  would  require  an 
aggregate  expenditure  of  SlOO  million  nr 
more  by  State,  local,  and  Tribal 
governments  and  the  private  sector  in 
any  given  year. 

Federal  Paper\sork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

We  have  reviewed  this  rule  and 
determined  that  it  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  document 
under  the  National  Environmental 
Policy  Act  of  1969  This  determination 
was  made  in  accordance  with  the 
Departmental  Manual  (516  DM  2. 
Appendix  1.10). 

Executive  Order  12988 — Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988.  the  Department  of  the  Interior 
has  determined  that  this  rule  (1)  does 
not  unduly  burden  the  judicial  system 
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and  (2)  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order, 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order: 

1.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation'' 

This  regulation  will  have  the  same 
preemptive  effect  as  other  standards 
adopted  pursuant  to  SMCRA.  To  retain 
primacy,  States  have  to  adopt  and  applv 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM's  regulations.  Any  State 
law  that  is  inconsistent  with  or  that 
would  preclude  implementation  of  the 
proposed  regulation  would  be  subject  to 
preemption  under  SMCRA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  proposed 
regulation  would  result  in  preemption 
of  State  law,  the  provisions  of  SMCR,A 
are  intended  to  preclude  inconsistent 
State  laws  and  regulations.  This 
approach  is  established  in  SMCRA,  and 
has  been  judicially  affirmed.  See  Hndel 
v.  Virginia  Surface  Mining  and 
Reclamation  Assn.  452  U.S.  264  (1981) 

2.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  anv, 
including  all  provisions  repealed  or 
modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modif\ 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulator^' 
provisions  that  are  affected  bv  this  rule. 

3.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have  a 
retroactive  effect.  The  increase  in  the 
amount  of  CMPs  will  apply  only  to 
violations  that  occur  after  the  date  the 
increase  takes  effect. 

4.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court'  Which  proceedings  apply'  Is  the 
exhaustion  of  administrative  remedies 
required' 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCR.^.  30 
use,  1276(a).  Prior  to  any  judicial 
challenges  to  the  application  of  the  rule. 
however,  administrative  proceedings 
must  be  exhausted,  unless  specified 
otherwise.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  proceedings  may  be 
found  in  30  CFR  723.19,  845,19  and  43 
CFR  part  4.  In  situations  involving  State 
regulatory  authority  application  of  the 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 


5.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items' 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  discussed 
in  the  rule. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

Executive  Order  13211  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy  Because 
this  rule  is  not  considered  significant 
under  Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy  a  Statement  of  Energy  Effects 
is  not  required. 

Executive  Order  1 2630— Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  fact  that  the  rule  will  not 
have  an  impact  on  the  use  or  value  of 
private  property  and  so,  does  not  result 
in  significant  costs  to  the  government. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  It  will  not  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  ■' 

List  of  Subjects 

30  CFR  Part  723 

Administrative  practice  and 
procedure.  Penalties.  Surface  mining. 
Underground  mining 

30  CFR  Part  845 

Administrative  practice  and 
procedure,  Law  enforcement.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Dated:  November  7.  2001. 
I  Steven  Griles. 

Art  inn  Assistant  Secretary,  Land  and 

Mint-mls  Managfrncnt. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  723  and  845  are 
amended  as  follows 

PART  723— CIVIL  PENALTIES 

1.  The  authority  citation  for  Part  723 
is  revised  to  read  as  follows: 


Authority:  28  U.S.C.  2461,  30  U.S.C.  1201 
et  seq..  Pub.  L.  100-34.  Pub  L.  101^10.  and 
Pub.  L.  104-134. 

2.  Section  723.14  is  amended  by 
revising  the  table  to  read  as  follows: 

§  723.1 4    Determination  of  amount  of 
penalty. 


Points 

1  

2  

3  

4  

5 

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23 

24 

25  

26  

27  

28  

29 .  : 

30  

31  

32  

33  

34  

35  

36  

37  

38  

39  

40  

41  

42  

43  

44  

45  

46  

47  

48  

49  

50  

51  

52  

53 

54 

55  

56 

57 

58 

59  

60  

61  

62  

63 


Dollars 

22 

44 

66 

98 

110 

132 

154 

176 

198 

220 

242 

264 

286 

308 

330 

352 

374 

396 

418 

440 

462 

484 

506 

528 

550 

660 

870 

980 

1.090 

1.100 

1,210 

1,320 

1.430 

1,540 

1.650 

1,760 

1,870 

1,980 

2,090 

2,200 

2,310 

2,420 

2,530 

2,640 

2.750 

2.860 

.  2.970 

3,080 

3.190 

3,300 

3.410 

3.520 

3.630 

3,740 

3,850 

3,960 

4,070 

4.180 

4.290 

4,400 

4.510 

4,620 

4,730 
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Points 


Dollars 


64 
65 
66 
67 
68 
69 
70 


4,840 
4.950 
5060 
5,170 
5  280 
5.390 
5,500 


3,  In  ^  723  15.  paragraph  (b)  is 
amended  bv  changing  the  dollar  amount 
■■S825"  to  ■■S925."' 

PART  845— CIVIL  PENALTIES 

-     4.  The  authority  citation  for  Part  845 
is  revised  to  read  as  follows: 

.Authority:  28  U.S.C.  2461.  30  U.S.C.  1201 
et  seq..  Pub.  L  100-34.  Pub  L   100-202,  Pub. 
L.  100-446.  Pub   L   101-410,  and  Pub.  L. 
104-134, 

5.  Section  845,14  is  amended  by 
revising  the  table  to  read  as  follows: 

§  845.14    Determination  of  amount  of 
penalty. 


Points 


Dollars 


1 
2 
3 

4 
5 


22 
44 
66 
98 

110 
132 


7 


9  .... 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 
26. 

27  . 

28  . 

29  . 

30  . 

31  . 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 


Points 


Dollars 


154 
176 
198 
220 
242 
264 
286 
308 
330 
352 
374 
396 
418 
440 
462 
484 
506 
528 
550 
660 
870 
980 
.090 
,100 
.210 
.320 
,430 


1  540 
1  650 
1.760 
1.870 

1  980 
2-090 
2200 

2  310 
2.420 
2,530 


Points 

Dollars 

44     

2  640 

45  

2  750 

46   

2860 

47   

2  970 

48   

3080 

49   

3  190 

50   

3  300 

51    

3  410 

52   

3.520 

53  

3  630 

54  

3  74C 

55   

3  850 

56  

3960 

57  

4,070 

58   

4  180 

59    

4  290 

60   

4  400 

61   

4  510 

62   

4  620 

63   

4  730 

64  

4  840 

65  

4  950 

66   

5,060 

67   

5  170 

68   

5  280 

69   

5  390 

70    

5  500 

§845.15    [Amended] 

6  In  «!  84.5  15,  paragraph  ib)  is 
amended  bv  changing  the  dollar  amuunt 
•■S825'   to  ■■S925." 

FRD'(    iil-j4(i.:M  Filed  11-20-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docltet  No.  FAA-2001 -10770;  SFAR  92-2] 

RIN2120-AH54 

Flightcrew  Compartment  Access  and 
Door  Designs 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  Thi.s  action  supersedes  SFAR 
92-1,  which  was  published  October  17. 
2001,  allowing  air  carriers  to  quickly 
modify  the  flightcrew  compartment 
door  to  delay  or  deter  unauthorized 
entry  to  the  flightcrew  compartment, 
This  action  temporarily  authorizes 
variances  from  existing  design  standards 
for  the  doors  and  allows  for  approval  for 
return  to  service  of  modified  airplanes 
without  prior  approved  data  if  the 
modification  constitutes  a  major 
alteration.  This  action  prohibits  the 
possession  of  fiightdeck  compartment 
door  keys  by  other  than  the  fiightcrew 
during  flight,  unless  the  fiightdeck  door 
has  an  internal  fiightdeck  locking  device 
installed,  operative,  and  in  use.  This 
action  also  clarifies  the  90  day  and  180 
day  time  frames  in  earlier  versions  of 
this  SFAR  with  specific  dates.  This 
action  is  being  taken  in  the  wake  of  the 
-September  11,  2001,  terrorist  attacks 
against  four  U.S.  commercial  airplanes. 
DATES:  This  action  is  effective 
November  21,  2001  and  shall  remain  in 
effect  until  April  9,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Smith,  Technical  Programs 
Branch.  Aircraft  Certification  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington.  DC  20591;  telephone:  (202) 
267-7242;  e-mail  address:  9-awa-avr- 
dpsign@faa.go\- 

SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

You  can  get  an  electronic  copy  of  this 
document  from  the  Internet  bv  taking 
the  following  steps: 

Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  {http://dms.dot.gov/ 
search] 

On  the  .search  page,  type  in  the  last 
four  digits  to  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search.  " 

On  the  next  page,  which  contains  the 
docket  summary  information,  click  on 
the  item  vou  want  to  see. 


You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
i^-ww.access.gpo.gov/su  docs/aces/ 
acesl40.html 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  rulemaking, 
ARM-1,  800  Independence  Ave.,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  docket  number  or  notice  number  of 
this  rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  endty  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page  at 
http:www.faa.gov/avr/arm/sbrefa.htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  September  11.  2001,  hijacking 
events  have  demonstrated  that  some 
persons  are  willing  to  hijack  airplanes 
and  use  them  as  weapons  against  the 
citizens  of  the  United  States.  This  is  a 
safety  and  security  threat  that  was  not 
anticipated  and,  therefore,  not 
considered  in  the  design  of  transport 
airplanes.  The  recent  hijackings  make  it 
clear  that  there  is  a  critical  need  to 
improve  the  security  of  the  fiightcrew 
compartment.  These  improvements 
should  deter  terrorist  activities  and,  if 
they  are  attempted,  delay  or  deny  access 
to  the  cockpit 

Flightcrew  Compartment  Door  Designs 

Flightcrew  compartment  doors  on 
transport  categor\'  airplanes  have  been 
designed  principally  to  ensure  privacy, 
so  pilots  could  focus  their  entire 
attention  to  their  normal  and  emergency 
flight  duties.  The  doors  have  not  been 
designed  to  provide  an  impenetrable 
barrier  between  the  cabin  and  the 
fiightcrew  compartment.  Doors  have  not 
been  required  to  meet  any  significant 
security  threat,  such  as  small  arms  fire 
or  shrapnel,  or  the  exercise  of  brute 
force  to  enter  the  flightcrew 
compartment. 

Beside  affording  an  uninterrupted 
work  environment  for  the  flightcrew, 
flightcrew  compartment  doors  often 


must  meet  other  important  safety 
standards.  Should  there  be  a  sudden 
decompression  of  the  airplane,  separate 
compartments  within  the  airplane,  like 
the  cabin  and  the  crew  compartment, 
must  be  designed  so  that  a  the  pressure 
differential  that  is  created  does  not 
compromise  the  basic  airplane 
structure.  Certification  standards  require 
that  airplane  designs  provide  a  method 
to  compensate  for  decompression  in  a 
manner  that  avoids  significant  damage 
to  the  airplane.  In  many  cases, 
flightcrew  compartment  doors  provide 
the  pressure  compensation,  by  being 
vented  or  swinging  open  to  equalize  the 
pressure  between  the  cabin  and  the 
flightcrew  compartment. 

In  addition,  design  standards  require 
that  the  flightcrew  have  a  path  to  exit 
the  flightcrew  compartment  in  an 
emergency,  if  the  cockpit  window  exists 
are  not  usable.  Flightcrew  compartment 
doors  have  been  designed  to  provide 
this  escape  path.  But  this  escape  feature 
may  also  enable  easier  unauthorized 
entry  into  the  flightcrew  compartment 
from  the  cabin. 

Operating  regulations,  in  particular 
§  121.379(b)  in  the  case  of  a  major 
alteration,  require  the  work  to  be  done 
in  accordance  with  technical  data 
approved  by  the  Administrator. 
Operating  regulations  for  airlines  also 
require  that  each  crewmember  have  a 
key  readily  available  to  open  doors 
between  passengers  and  an  emergency 
exit.  Some  airlines  issue  flightcrew 
compartment  door  keys  to  all  their 
crewmembers.  This  allows  flight 
attendants  to  enter  the  flightcrew 
compartment  and  assist  the  flightcrew 
in  an  emergency,  such  as  incapacitation 
of  a  flight  crewmember.  But  it  also  offers 
an  opportunity  for  an  individual  to 
overpower  or  coerce  a  flight  attendant, 
take  away  the  key,  and  enter  the 
flightcrew  compartment. 

Rapid  Response  Team 

To  evaluate  what  could  be  done  to 
improve  flightcrew  compartment 
security,  the  Secretary  of  transportation 
formed  a  Rapid  Response  Team  for 
Aircraft  Security.  The  Team  included 
representatives  of  airplane  designers, 
airline  operators,  airlines  pilots,  and 
flight  attendants.  There  was  a  clear 
consensus  from  this  group,  and 
agreement  by  the  FAA.  that  immediate 
actions  must  be  taken  to  strength  the 
flightcrew  compartment  door.  The 
short-team  options,  though,  in  one  way 
or  another  could  conflict  with 
regulatory  design  requirements  such  as 
those  discussed  above. 

The  Rapid  Response  Team  addressed 
the  design  issues  and  found  the  relative 
safety  risks  to  be  small  in  view  of  he 
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emergent  security  risk  of  unauthorized 
flightcrew  compartment  entr\'  The  FAA 
agrees  with  this  conclusion.  'The  Rapid 
Response  Team  report  also  concluded. 
and  the  FAA  agrees,  that  all  existing 
design  requirements  should  continue  to 
be  applied  in  the  long  term.  Therefore, 
this  SFAR  allows  a  temporary  period 
during  which  non-compliance  with 
design  requirements  will  be  allowed 
when  improvements  to  flightcrew 
compartment  security  are  made.  This 
relief  is  limited  to  18  months,  at  which 
time  the  modified  airplane  must  be 
brought  back  into  full  compliance  with 
all  design  requirements.  Airlines  will 
submit  reports  within  180  days  of  the 
publication  of  the  SFAR  on  how  they 
will  achieve  this  compliance. 

This  SFAR  will  provide  airlines  with 
maximum  flexibility  to  incorporate  door 
modifications  rapidly.  In  addition  to 
waiving  specific  airworthiness 
regulations,  the  FAA  is  waiving 
procedural  requirements  applicable  to 
major  alterations  §  121.379fb)).  In 
addition  to  the  information  obtained 
from  the  Rapid  Response  Team,  the 
FAA  has  received  technical  information 
from  airline  operators  and  manufactures 
regarding  what  modifications  are 
possible  and  how  quickly  tbey  can  be 
incorporated.  The  technical  data 
reviewed  by  the  FAA  reflect  good 
design  practices,  and  the  FAA  is 
confident  that  installations  can  be  made 
without  unduly  compromising  safety. 

Given  the  urgency  of  the  need  to  take 
action  to  reinforce  the  flightcrew 
compartment  doors,  the  FAA  finds  that 
it  is  in  the  public  interest  to  forego  the 
requirement  that  major  alterations  to 
accomplish  this  task  have  data 
previously  approved  by  the 
Administrator.  This  portion  of  the  SFAR 
is  limited  to  6  months.  Major  alterations 
performed  after  that  date  must  be  in 
accordance  with  approved  data,  and 
whatever  the  airline  installs  in  the  short 
term  must  ultimately  be  brought  into 
full  regulatory  compliance  for 
emergency  egress  and  venting. 

The  SFAR  requires  reports  to  the  FAA 
so  the  modifications  can  be  monitored 
and  corrective  action  taken  it  necessar\\ 
Because  of  the  risk  posed  by  having 
other  than  flightcrew  members  onboard 
the  aircraft  as  allowed  in  §  121.583, 
FedEx  on  October  10.  2001.  petitioned 
the  FAA  to  take  actions  necessary  to 
allow  it  to  install  additional  door 
security  measures  in  accordance  with 
the  provisions  of  SFAR  92  (66  FR  51546. 
October  9.  2001).  The  FA.^  has 
determined  that  the  modifications 
requested  by  FedEx  would  apply  to 
similarly  situated  cargo  airplane 
operators  and  that  the  threat  is  similar 
to  that  of  passenger  airplanes. 


The  SFAR  Provisions 

The  revised  SFAR  allows  all  air 
carriers  under  part  121  to  install 
flightcrew  compartment  door 
improvements  and  to  prohibit 
possession  of  flightcrew  compartment 
keys  by  persons  other  than  flight 
crewmembers  during  flight.  It  is  very 
broad,  to  allow  maximum  short-term 
flexibility  in  crafting  enhanced  door 
security  measures.  It  allows  the  doors  to 
be  modified  and  airplanes  to  be  operate 
with  modified  doors. 

The  FAA  has  established  an  18-month 
duration  for  the  portions  of  the  SFAR 
concerning  airworthiness  requirements 
We  expect  this  will  give  the  industr>' 
sufficient  time  to  design  and  install 
more  peimanent  changes  to  door 
security  and  establish  procedures  for 
flightcrew  compartment  door  access  that 
met  regulator  requirements  for  egress 
and  venting. 

The  SFAR  requires  operators  to 
submit  a  report  to  the  FAA  by  Januan. 
15.  2002  that  details  the  specific 
modifications  they  have  made  to  the 
flightcrew  compartment  door  This  will 
allow  the  FAA  to  monitor  what  has  been 
installed  and  take  action  if  the 
installation  creates  an  unacceptable 
safety  risk.  Further,  to  monitor  progress 
toward  the  goal  of  full  compliance,  the 
SFAR  requires  a  report  by  April  22, 
2002  that  describes  how  the  operator 
will  meet  regularly  compliance  for 
egress  and  venting. 

We  also  expect  that  airframe 
manufacturers  and  modifiers  will 
produce  service  information  to  assist 
operators  in  developing  modifications  to 
improve  intrusion  resistance  to  the 
flightcew  compartment.  While  ser\'ice 
documents  would  not  require  separate 
approval  under  this  SFAR,  such 
modifications  may  also  be  installed  in 
production  airplanes.  The  modification 
authority  granted  by  this  SFAR  also 
applies  to  manufacturers  and  other 
persons  applying  for  airworthiness 
certificates  to  enable  delivery  of 
airplanes  to  the  operators 

In  addition,  we  understand  that  some 
operators  may  rely  on  suppliers  to 
produce  parts  to  support  these 
modifications  to  the  flightcrew^  doors. 
Under  normal  circumstances,  such  parts 
producers  would  be  subject  to  the 
requirement  to  obtain  parts 
manufacturer  approvals  in  accordance 
with  14  CFR  21  303  However,  to 
facilitate  reinforcement  of  these  doors, 
the  SFAR  includes  a  provision 
overriding  the  requirement  for  parts 
production  approval  in  support  of  these 
activities. 

Should  any  of  the  changes  to  the  door 
constitute  a  major  alteration,  this  SFAR 


temporarily  relieves  the  operator  of 
having  to  obtain  prior  approval  of  the 
data.  This  part  of  the  SFAR  terminates 
on  April  22,  2002.  As  soon  as  the  design 
data  is  submitted  (no  later  than  januarv 
15.  2002),  the  F.A.\  will  work  with  the 
operators  to  identif\  a  mutually 
acceptable  process  and  time  to  get  the 
data  approved.  In  the  meantime,  the 
airworthiness  certificates  on  airplanes 
that  have  been  modified  will  remain 
valid  In  making  returns  to  ser\'ice  of 
airplanes  modified  under  this  SFAR, 
documents  can  reflect  compliance  with 
regularlv  requirements  by  citing  the 
SFAR 

In  addition  to  the  above  changes  to 
harden  the  fiightcrew  compartment 
doors  against  intruders,  the  F.^A  also 
believes  it  is  prudent  to  eliminate  the 
ability  of  intruders  to  gain  access  by 
obtaining  a  flight  attendant's  key.  For 
that  reason,  this  SFAR  temporarily 
changes  the  requirement  in  §  121  313(g) 
by  stating  that  only  flight  crewmembers, 
and  not  cabin  crewmembers.  will  have 
flight  crew  compartments  key  during 
flight.  This  should  lessen  the 
opportunity  for  gaining  unauthorized 
access  and  reduced  the  likelihood  of 
attacks  on  cabin  crewmembers  to  obtain 
kevs  on  airplanes  where  the  flightdeck 
door  does  not  have  an  internal  locking 
device. 

Since  initial  issuance  of  this  SFAR. 
internal  locking  devices  that  render  the 
key  useless  for  flightdeck  access  have 
been  installed  on  many  air  carrier 
airplanes.  Since  the  keys  have  multiple 
uses  in  the  airplane  be\ond  the 
flightdeck  door,  prohibiting  possession 
of  the  flightdeck  door  keys  by  non-flight 
crewmembers  on  these  airplanes  is  only 
an  inconvenience  to  the  crew  and  not  a 
deterrent  to  terrorist  activity  .Mlowing 
non-flight  crewmembers  access  to  the 
kevs  is  acceptable  when  the  internal 
locking  device  is  in  use  on  the  airplane 
"In  use"  contemplates  that  the  device  is 
locked  from  the  inside  by  the  flightdeck 
crew.  If  a  flightdeck  crewmember  must 
exist  the  flightdeck  for  some  reason, 
either  the  remaining  flightdeck 
crewmember.  or  a  cabin  crewmember 
that  enters  the  flightdeck.  will 
immediately  lock  the  internal  device 
behind  the  exiting  flightdeck 
crewmember.  This  provision  may  also 
reduce  the  opportunity  for  coercion, 
since  the  flight  attendant  can  safely 
hand  over  the  key 

As  a  result,  this  change  to  the  SFAR 
adds  a  phrase  to  the  end  of 
§  121.313(a)(ii)  to  allow  possession  of 
the  key  under  certain  circumstances. 
The  limitations  on  keys  do  not  apply  to 
cargo  operators  because  flight  attendants 
are  onlv  required  on  passenger 
airplanes  Note  that  this  change  to 
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121.313(g)  will  expire  with  this  SFAR. 
Further  rulemaking  wiU  be  necessary  to 
address  this  subject  after  expiration 

This  change  also  replaces  the  40  dav 
and  180  dav  reporting  and  termination 
time  frames  with  specific  dates,  lanuary 
15,  2002.  and  April  22,  2002 
respertivt'lv   Since  this  SFAR  has  been 
republished  more  than  once,  insertion 
of  spec:ific  dates  will  fliminate 
(  onfusion  in  calculating  thf>se  dates. 

lustification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action  bv  the 
FAA.  the  .Administrator  finds  that 
notice  and  public  comment  under  5 
L'  S.C'  553(b)  are  impracticable  and 
ci)ntrar\  to  the  public  interest.  Further, 
the  Administrator  finds  that  good  cause 
exists  under  5  I'  S.C  553(d)  for  making 
this  rule  effective  immediatelv  upon 
publication.  This  action  is  necessary  to 
prevent  a  possible  imminent  hazard  to 
airplanes  and  to  protect  persons  and 
property  within  the  United  States. 

International  Compatibilitv 

In  keeping  with  US  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICACl 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

This  emergency  final  SFAR  contains 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use  *}  3507(d)).  In  accordance  with 
section  3507(j)(r)(B)  (.if  that  statute,  thf 
FAA  IS  requosting  the  Office  of 
Management  and  Budget  to  grant  an 
immediate  emergency  clearance  on  the 
paperwork  package  that  it  is  submitting 
As  protection  provided  bv  the 
Paperwork  Reduction  Act.  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  f:urrentlv  valid  OMB  control 
number  Therefore,  notification  will  be 
made  to  the  public  when  a  clearance  is 
received   Following  is  a  summary  of  the 
informatitm  collection  activity. 

Title  Flightcrew  Compartment  Access 
and  Door  Designs 

SummanA\'pfd  The  SFAR  requires 
operators  to  submit  a  report  to  the  FAA 
by  lanuary  15,  2002  that  details  the 
specific  modifications  This  will  allow 
the  FAA  to  monitor  what  has  been 
installed  and  taken  actum  if  the 
installation  creates  an  unwarranted 
safety  risk  Further,  to  mrmitor  progress 


toward  the  goal  of  full  compliance,  the 

SFAR  requires  a  report  by  April  22. 
2002  that  describes  how  the  operator 
will  come  into  full  regulatory 
c:ompliance 

Respondents:  The  respondents  are  an 
estimated  135  airplane  operators 
covered  under  14  CFR  part  121 

Burden  The  burden  associated  with 
this  SFAR  has  not  been  determined 
prior  to  this  publication,  but  will  be 
submitted  to  OMB  with  the  request  for 
clearance 

Regulatory  Analyses 

This  rulemaking  action  is  taken  under 
an  emergency  situation  within  the 
meaning  of  .Section  6(a)(3)(D)  of 
Executive  Order  12866,  Regulatory- 
Planning  and  Review.  It  also  is 
considered  an  emergency  regulation 
under  Paragraph  1  Ig  of  the  Department 
of  Transportation  (DOT)  Regulatory 
Policies  and  Procedures.  In  addition,  it 
is  a  significant  rule  within  the  meaning 
of  the  Executive  Order  and  DOT's 
policies  djid  procedures   No  regulatory 
analysis  or  evaluation  accompanies  the 
rule.  At  this  time.^he  FAA  is  not  able 
to  assess  whether  this  rule  will  have  a 
signifii  ant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  of  1980. 
as  amended   However,  we  will  be 
conducting  a  regulatory  analysis  of  the 
cost  and  benefits  of  this  rulemaking, 
including  any  impact  on  small  entities, 
at  a  later  date 

Executive  Order  13132,  Federalism 

The  F>\A  has  analyzed  this  SFAR 
under  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism.  We 
have  (letermined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Go\  ernment  and  the  State, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pub.  L. 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  .\r.\  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  mav  result  in  a  .SlOO  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 


is  deemed  to  be  a  "significant  regulatory 
action."  This  SFAR  does  not  contain 
such  a  rr^andate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  this  SFAR  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers,  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  121  as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows; 

Authority:  49  L'.S.C.  106(g),  1153,  401 13. 
401  19.  41706,  44101.  44701-^4702.  44705. 
44709-44711.  4471.1.  44716-44717.  44722, 
44901.  44903-44904.  44912.  46105. 

SFAR  92-1     [Removed] 

2.  Remove  Special  Federal  Aviation 
Regulation  No.  92-1  (SFAR). 

SFAR  92-2    [Added] 

3.  Add  Special  Federal  Aviation 
Regulation  (SFAR)  92-2  to  read  as 
follows; 

Special  Federal  Aviation  Regulations  No. 
92-2— Flightcrew  Compartment  Access  and 
Door  Designs 

1    Applicability.  This  Spec  iai  Federal 
Aviation  Regulation  (SF.\R)  applies  to  all 
operators  that  hold  an  air  carrier  certificate 
or  operating  certificate  issued  under  part  119 
and  that  conduct  operations  under  part  121. 
except  paragraph  4  of  this  SF.AR  does  not 
Hppiy  to  cargo  operations  It  applies  to  the 
operators  specified  in  this  SF,^R  that  modify 
airplanes  to  improve  the  flightcrew 
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compartment  door  installations  to  restrict  the 
unwanted  entr\'  of  persons  into  the 
flightcrew  compartment.  This  SFAR  also 
applies  to  production  certificate  holders  and 
applicants  for  airworthiness  certificates  for 
airplanes  to  be  operated  by  operators 
specified  in  this  SFAK.  and  producers  of 
parts  to  be  used  in  su(;h  modific:ations. 

2.  Regiitaton-  Relief.  Contrary  provisions  of 
part  21^  and  «?^  121.l'53(a)(2)  and  121.379(b), 
notwithstanding: 

(a)  .\n  operator  may  operate  airplanes 
modified  to  improve  the  flightcrew 
compartment  door  installations  to  restrict  the 
unauthorized  entry  of  persons  into  the 
flightirew  compartment  without  regard  to  the 
applicable  airworthiness  requirements  and 
mav  modif\  those  airplanes  for  that  purpose, 
using  tec  hnical  data  not  previously  approved 
bv  the  .Administrator,  subject  to  the  following 
c  onditions: 

(i)  Not  later  than  Ianuar\  15.  2002.  submit 
to  the  Direc;tor.  Aircraft  Ciertification  Service, 
a  detailed  description  of  the  changes  to  the 
airplane  that  have  been  accomplished  to 
enhance  the  intrusion  resistanc;e  of  the 
flightcrew  compartment  including 
identification  of  what  major  alterations  have 
been  done  without  previously  approved  data. 

(ii)  Not  later  than  .April  22.  2002.  submit 
to  the  Director.  Aircraft  Certification  Service, 


a  schedule  for  accomplishment  of  the 
changes  necessary  to  restore  compliance  with 
all  applicable  airworthiness  requirements,  as 
well  as  a  listing  of  the  regulations  not 
currently  complied  with.  The  schedule  may 
not  extend  beyond  the  termination  dale  of 
this  SFAR. 

(iii)  If,  upon  reviewing  the  data  submitted 
in  paragraph  2(a)(i)  of  this  SFAR,  the 
Administrator  determines  that  a  door 
modification  presents  an  unacceptable  safety 
risk,  the  FAA  may  issue  an  order  requiring 
changes  to  such  modifications. 

(b)  An  applicant  for  an  airworthiness 
certificate  may  obtain  such  a  certificate  for 
modified  airplanes  to  be  operated  by 
operators  described  in  this  SFAR. 

(c)  A  holder  of  a  production  certificate  may 
submit  for  airworthiness  certification  or 
approval,  modified  airplanes  to  be  operated 
by  operators  described  in  this  SFAR. 

(d)  A  person  may  produce  parts  for 
installation  on  airplanes  in  connection  with 
modifications  described  in  this  SFAR, 
without  FAA  parts  manufacturer  approval 
(PMA). 

3.  Return  to  Service  Documentation.  Where 
operators  have  modified  airplanes  as 
authorized  in  this  SFAR,  the  affected 
airplane  must  be  returned  to  service  with  a 


note  that  it  was  done  under  the  provisions  of 
this  SFAR. 

4.  Provision  for  Flightdeck  Door 
Compartment  Key.  Contrary  to  provisions  of 
§  121.313(g),  the  following  provision  applies: 
A  key  for  each  door  that  separates  a 
passenger  compartment  from  an  emergency 
exit  identified  to  passengers  in  the  briefing 
required  by  §  121.571(a)(l)(ii).  The  key 
required  for  access  to  the  emergency  exit 
must  be  readily  available  for  each 
crewmember.  No  key  to  the  Hight 
crewmembers,  unless  an  internal  fiightdeck 
locking  device  such  as  a  deadbolt  or  bar  is 
installed,  operative,  and  in  use. 

5.  Termination.  With  respect  to  the  ability 
to  approve  airplanes  for  return  to  service 
without  data  previously  approved  by  the 
Administrator  in  the  case  of  major 
alterations,  this  SFAR  terminates  on  April  22. 
2002.  All  other  provisions  of  this  SFAR 
terminate  on  .April  9,  2003. 

Issued  in  Washington,  DC.  on  November 
19,2001. 
Jane  F.  Garvey. 
Administrator. 
IFR  Doc.  01-29280  Filed  11-19-01;  3:43  pmj 
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REMINDERS 

The  ttems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  21, 
2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fisheries— 

Spiny  dogfish   published 
11-20-01 
Ocean  and  coastal  resource 
management 
Manne  sanctuaries — 
Flower  Garden  Banks 
National  Manne 
Sanctuary   Gulf  of 
Mexico  waters  off  TX 
and  LA,  anchonng 
prohibitions,  published 
11-21-01 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation  program 
Weathenzation  Assistance 
Program  for  Low-Income 
Persons   published  11-21- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation   vanous 
States 

California,  published  10-22- 
01 

Pesticides    tolerances  in  food, 
animal  feeds   and  raw 
agncultural  commodities: 
Azoxystrobin    published  11- 
21-01 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Illinois   published  11-21-01 
Montana    published  11-21- 
01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations 
Flightcrew  compartment 

access  and  door  designs. 

published  11-21-01 


Airworthiness  directives: 
Fairchiid    published  10-12-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Boards  of  Veterans  Appeals 
Appeals  regulations  and 
rules  of  practice — 
Junsdiction  clarification 
and  proceedings 
notification  procedures: 
published  10-22-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE        , 
DEPARTMENT         | 
Agricultural  Marketing 
Service 

Milk  marketing  orders 

Northeast  et  al    comments 
due  by  11-26-01 
published  10-25-01  [FR 
01-26901] 

AGRICULTURE        j 

DEPARTMENT         ' 
Agricultural  Marketing 
Service 

Potatoes  (Insh)  grown  m— 
Colorado,  comments  due  by 
11-26-01    published  9-25- 
01  [FR  01-23655] 
AGRICULTURE        I 
DEPARTMENT         1 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Transglutaminase  enzyme 
and  pork  collagen  use  as 
binders   comments  due  by 
11-30-01    published  10- 
31-01   [FR  01-27264] 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations 

Foreign  policy-based  export 
controls   effects  on 
exporters  and  general 
public,  comments  due  by 
11-30-01    published  11-7- 
01   [FR  01-27878] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Canbbean   Gulf   and  South 
Atlantic  fishenes— 
Canbbean  Fishery 
Management  Council; 
heanngs,  comments 
due  by  11-26-01, 
published  11-5-01  [FR 
01-27723] 
Northeastern  United  States 
fisheries — 

Atlantic  hernng,  comments 
due  by  il -28-01 


published  10-29-01  [FR 
01-27168] 
Atlantic  herring:  correction: 
comments  due  by  11- 
28-01:  published  11-6- 
01  [FR  01-27851] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

New  Jersey:  comments 
due  by  11-26-01: 
published  10-25-01  [FR 
01-26928] 
New  York:  comments  due 
by  11-26-01:  published 
10-25-01  [FR  01-26927] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives — 
Motorcycle  fuel  inlet 
restrictor  exemption: 
gasoline  containing  lead 
or  lead  additives; 
prohibition  for  highway 
use   comments  due  by 
11-30-01:  published  10- 
31-01  [FR  01-27378] 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives — 
Motorcycle  fuel  inlet 
restnctor  exemption; 
gasoline  containing  lead 
or  lead  additives, 
prohibition  for  highway 
use:  comments  due  by 
11-30-01,  published  10- 
31-01   [FR  01-27379] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 

Puerto  Rico,  comments  due 
by  11-29-01,  published 
10-30-01  [FR  01-27283] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation.  State  plans 
for  designated  facilitiesand  . 
pollutants 

Puerto  Rico,  comments  due 
by  11-29-01    published 
10-30-01  [FR  01-27284] 
Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 

Texas:  comments  due  by 
11-29-01,  published  10- 
30-01  [FR  01-27108] 
Electronic  reporting 
establishment,  electronic 
records,  comments  due  by 
11-29-01,  published  8-31-01 
[FR  01-21810] 


Hazardous  waste; 
Project  XL  program;  site- 
specific  projects — 
NASA  White  Sands  Test 
Facility,  Las  Cruces, 
NM;  comments  due  by 
11-30-01:  published  10- 
31-01  [FR  01-27380] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Zoxamide  and  its 

metabolites;  comments 

due  by  11-26-01: 

published  9-26-01  [FR  01- 

23640] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances 
Significant  new  uses — 

Propanedioic  acid,  etc  : 
comments  due  by  11- 
29-01:  published  10-30- 
01  [FR  01-27291] 
Water  pollution  control: 
Ocean  dumping;  site 

designations — 

Atlantic  Ocean  offsliore 
Charteston,  SC, 
comments  due  by  11- 
26-01:  published  10-10- 
01  [FR  01-25411] 
Water  programs: 
Pollutants  analysis  test 

procedures,  guidelines — 

Whole  effluent  toxcity  test 
methods;  comments 
due  by  11-27-01; 
published  9-28-01  [FR 
01-24374] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of     * 

assignments 

Georgia,  comments  due  by 
11-26-01:  published  10- 
19-01   [FR  01-26374] 

New  Mexico  and  Texas: 
comments  due  by  11-26- 
01.  published  10-17-01 
[FR  01-26067] 

Texas;  comments  due  by 
11-26-01;  published  10- 
19-01  [FR  01-26373] 

FEDERAL  RESERVE 
SYSTEM 

International  banking 
operations  (Regulation  K): 
Intemational  lending 
supervision:  comments 
due  by  12-1-01;  published 
10-26-01  [FR  01-26731] 

FEDERAL  TRADE 
COMMISSION 

Children's  Online  Pnvacy 
Protection  Ad. 
implementation; 
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Parental  consent;  comments 
due  by  11-30-01; 
published  10-31-01  [FR 
01-27390] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing 
Section  8  Management 
Assessment  Program; 
lease-up  indicator; 
comments  due  by  1 1  -30- 
01;  published  10-1-01  [FR 
01-24434] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Findings  on  petrtions.  etc  — 
Lower  Kootenai  River 
burtx)t;  comments  due 
by  11-27-01,  published 
9-28-01  [FR  01-23913] 

JUSTICE  DEPARTMENT 

Grants 
September  1 1  th  victim 
compensation  fund, 
comments  due  by  11-26- 
01,  published  11-5-01  [FR 
01-27821] 

LABOR  DEPARTMENT 

Labor-Management 
Standards  Office 

Federal  contractors  and 
subcontractors 
Employee  nghts  concerning 
union  dues  or  tees 
payment,  comments  due 
by  11-30-01,  published 
10-1-01  [FR  01-24320] 

PERSONNEL  MANAGEMENT 
OFRCE 

Health  benefits.  Federal 
employees 
Health  insurance 
premiums — 
TRICARE-eligible  s 
enrollment  suspension 
comments  due  by  1 1  - 
26-01    published  9-26- 
01  [FR  01-24108] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Tank  vessels,  tank  level 
pressure  monitonng  devices, 
comments  due  by  11-30-01, 
published  10-1-01  [FR  01- 
24493] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations 
Air  earner  traffic  and 
capacity  data  by  nonstop 
segment  and  on-flight 
market   reporting 


requirements,  comments 

due  by  11-26-01 

published  8-28-01  [FR  01- 

21457] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Airtjus   comments  due  by 

11-26-01    published  10- 

26-01  [FR  01-26955] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus  comments  due  by 
11-28-01    published  10- 
29-01  [FR  01-26860] 

TflANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 

BAE  Systems  (Operations I 
Ltd,,  comments  due  by 
11-28-01    published  10- 
29-01  [FR  01-27072] 

Bombardier;  comments  due 
by  11-29-01,  published 
10-30-01  [FR  01-27216] 

General  Electnc  Co 
comments  due  by  11-26- 
01    published  9-27-01  [FR 
01-24274] 

Israel  Aircraft  Industnes. 
Ltd  ,  comments  due  by 
11-28-01    published  10- 
29-01   [FR  01-27071] 

Pilatus  Aircraft  Ltd  , 
comments  due  by  11-30- 
01    published  10-24-01 
[FR  01-26587] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic    comments 

due  by  11-26-01 

published  9-26-01  [FR  01- 

24023] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  pic   comments 

due  by  ii -27-01 

published  9-28-01  [FR  01- 

24271] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  starvJards 


Special  conditions — 
Boeing  727-100/-200 
senes  airplanes 
comments  due  by  1 1  - 
28-01    published  10-29- 
01  [FR  01-271601 

TRANSPORTATION 
DEPARTMENT 

Natioruil  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 
Lamps,  reflective  devices, 

and  associated 

equipment — 

Glare  from  headlamps 
and  other  from  mounted 
lamps   comments  due 
by  11-27-01,  published 
9-28-01   [FR  01-24430] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals 

Hazardous  materials 

transportation — 

Loading    unloading   and 
storage,  comments  due 
by  11-30-01    published 
8-2-01  [FR  01-19335] 

Loading,  unloading   and 
storage,  meetings 
cancelled   comments 
due  by  li -30-01, 
published  10-2-01  [FR 
01-24539] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions   financial 
reporting  and  recordkeeping 
requirements 
Bank  Secrecy  Act 
implementation — 
Funds  transmittal  by 
financial  institutions 
extension  o'  conditiona' 
exceptions  to  strict 
operation  of  Travel 
Rule,  comments  due  by 
12-1-01    published  6-i8- 
01   [FR  01-15224] 

Pnvacy  Act   implementation: 
comments  due  by  11-26-01: 
published  10-26-01  [FR  01- 
27003] 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations 
Constoiction  and  architect- 
engineer  contracts 
comments  due  by  1 1  -26- 
01,  published  9-27-01  [FR 
01-23772] 
Disabilties  rating  schedule 
Substantially  gainful 
employment    inability  o* 


individual  to  engage  in 

tola!  disability  ratings 
comments  due  by  1 1  30- 
01    published  lO-i-Oi  iFR 
01-24272) 
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H.J.  Res.  74/P.L.  107-70 

Making  tjrthe'  continuing 
appropriations  tof  tfie  fiscal 
year  2002    and  lor  other 
purposes    (Nov,  17,  2001.  115 
Stat   596) 

Last  List  November  14.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  'S  a  free  electronic  mail 
notiftcatior  service  of  newly 
enacted  public  taws   To 
subscnbe    go  to  http:/' 
hydra  gsa  gov  archives 
pubiaws-'  htmi  or  send  E-rnai 
to  listserv@listserv.gsa.gov 
with  the  following  texi 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stncliy 
tor  E-maii  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  th's  ser^-ice 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


The  authentic  text  behind  th(^  ntnvs 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  the  full  text  of  the 
President's  public  speeches 
statements,  messages  to 
Congress,  news  conferences  and 
other  Presidential  materials 
released  by  the  White  House 


Wppklv  Comjiilalion  m 

Presidential 
Documents 


W// 


Monday.  January  13.  1997 
Vuluiric  33— Niiiiilier  2 
Pagp  7-40 


•  L 


The  WeeKh/  ComDiiation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  dunng  the 
preceding  week  Each  ssue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President. 
nominations  submitted  to  the 
Senate  a  checKlist  of  White 
House  press  releases  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements,  indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


0"1p'  ^rrirpssiog  Code 

*  5420 


VISA 


Superintendent  of  Dcvunkiits  Subscription  Order  Form 

Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

U  YLS,  please  enter one  v.ar  suh>.rip  ions  for  the  Wetkly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  aetisiiie-  i 

L   Si  ^  1  iKi  t-irst  Class  Mail  [J    SMirKi  Regular  Mail 

The  total  cost  or  mv  order  is  $ Price  includes  regular  domestic  fK>stage  and  handling  and  is  sub)ect  to  change. 

iniernational  cust(miers  please  add  25%.  I 

I  Please  Choose  Method  of  Payment: 

: — :   Check  Payable  to  the  Superintendent  of  DcKuments 
I i   CiPO  Depiisit  Account  ;     |     | 


Company  or  pePKinai  name 


(Plea.se  type  or  prim) 


AJJilj.'n.il  a(JiJrc-^k./j|ii-n!  I'll  linf 


"^ ' T 


n    VIS.A        □    .Mi 


-u 


MasterCard  Account 


Sirtc?  .Klilrt's^ 


(   lIN    SI. lie,  /if'  ,..<!c 


(Cred't  card  expiration  date] 


Thank  you  for 
your  order! 


D.iVirni.'  ph.mc  ii-,  liulnL-  .ircj  code 


Aulhi  n/  -t'  ^icn.jiurc 


[\ir,h.)M-    '-.Ur  n'..niN."  MiplKinal) 

YF.S     NO 

Ma>  »e  maki'  \our  name/add n-v>  a^ailabk-  lo  other  nuiikrs?      | |    | | 


Mail  lo    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-/954 


VOL 
66 


ISS 

2 

2 
5 


NO 


21 


2001 


UMI 


VOL 


ISS 

2 

2 
6 


NO 


23 


2001 


UMI 


1  HK  VWVH  WD  INK  I  SKI)  IN  THF  ORIGINAL 
PI  HI  KM  ION  MA\  AUK  TTMEQIALIT^  OF 
THF  MI(  KOFORM  FDII  ION 


l^fc 


«    F^ 


11-2.S-01 

\()1.  b(^        No.  226 


Friday 

Nov.  2^.  2{)()1 


■■^^    ^  c 


Unitea  S-( 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  tor  Private  Use  S300 


PERIODICALS 

Postage  and  Fees  Paid 

U  S  Government  Printing  Oflice 

(ISSN  0007-6326) 


-.****si*«*«***3- DIGIT 
TfR  BELLH300B     J-=.N        02 

I&NHIE    C0LV3N 


4B1 


B 


VOL 
66 


ISS 

2 

2 
6 


NO 


23 


2001 


UMI 


o    r**^ 


11-23-01 

Vol.  66         No.  226 

Pages  58655-58912 


Friday 

Nov.  23,  2001 


II 


Fedf'ral  R('tji>t«r/ Vol.  66,  No.  226 /Friday,  November  23.  200: 


'ri 


Contents 


The  FEDtRAL  REGISTER  is  published  daily,  Mor  day  through 
Friday,  except  official  holidays,  by  the  Office  ofMh"  F-'oderal 
Register,  National  .Xrchives  anil  Records  Administ:  alion. 
Washington.  DC:  20408.  under  the  Federal  Register  .\<.t  (44  U.S.C. 
Ch.  1.5)  and  the  regulations  of  the  .\dministrative  (^ommiUee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superinteii  lent  of 
Documents,  U.S.  Government  Printing  Office,  VVa.siington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  ec  ition. 

The  Federal  Register  provides  a  uniform  system  f{  r  making 
available  to  the  public  regulations  and  legal  notice  i  issued  by 
Federal  agencies.  These  include  Presidential  procl  miations  and 
Executive  Orders.  Federal  agency  documents  naviiig  general 
applicability  and  legal  effect.  doc:uments  required    o  be  published 
by  act  of  Congress,  and  other  Federal  agency  docu  nents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published   unless  the 
issuing  agencv  requests  earlier  filing.  For  a  list  of  i  locuments 
currently  on  file  for  public  inspection,  see  http://v  ww.nara.gov/ 
fedreg. 

Ihc  seal  i)t  the  S.itiori.il  Ar(  hi\fs  ,iiiij  Records  Administration 
authentit.ales  the  Federal  Register  d^  liie  offii  lai  s^^rial  publication 
established  under  the  Federal  Register  Act.  Under  !44  U.S.C.  LSO". 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  or  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  thi  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government   'rinting  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authoritv  of  the  .Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  J  a.m.  each 
day  the  Federal  Register  is  published  and  it  incluiles  both  text 
and  graphics  from  Volume  59.  Number  1  (January  2,  1994)  fonvard. 

GPO  Access  u.sers  can  choose  to  retrieve  online  Fideral  Register 
documents  as  TEXT  (ASCII  text.  graphic:s  omitted  .  PDF  (Adobe 
Portable  Document  Format,  including  full  text  anc  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properlv 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  'Vide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov.  or  bv  dialing  (202)  512-lBBl  with  a  computer 
and  modem.  vVhen  using  Telnet  or  modem,  tvpe  sivais.  then  log 
in  as  guest  with  no  password. 

F"or  more  information  about  GPO  .Access,  contact  I  he  GPO  Access 
User  Support  Team  bv  E-mail  at  gpoaccess@gpo.g(iv;  bv  fax  at 
(202)  512-1262;  or  call  (202)  512-15,30  or  1 -888-;  9.3-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Mot  day-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
editi(m  is  S699,  or  S764  for  a  combined  Federal  i^gister.  Federal 
Register  Index  and  List  of  CFR  Sections  Affet:ted 
subscription;  the  microfiche  edition  of  the  Federa 
including  the  Federal  Register  Index  and  LSA  is  : 
subscriptions  are  available  for  one-half  the  annual 
for  individual  copies  in  paper  form  is  SIO.OO  for  a 
SIO.OO  for  each  group  of^pages  as  actually  bound;) 
each  issue  in  microfiche  form.  All  prices  include 

postage  and  handling.  International  customers  ple^      -  .- 

foreign  handling.  Remit  check  or  monev  order,  m^de  pavable  to 
the  Superintendent  of  Documents,  or  charge  to  yolir  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  friew  Orders, 
.Superintendent  of  Documents,  P.O.  Box  371954.  F^ittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  C:ile  This  Publication:  Use  the  volume  nilmber  and  the 

page  luiniber.  Examplo:  (>(>  IK  12345. 


(LSA) 
Register 

1264.  Six  month 
1  rate.  The  charge 

ach  issue,  or 

3r  S2.00  for 
Regular  domestic 

ase  add  25%  for 


© 


Pnnicd  i>n  recNcled  paper. 


SUBSCRIPTIONS  A\D  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subsc:riptions 

General  online  information  202-5! 

Single  copies/back  copies; 
Paper  or  fit;he 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche 
Assistance  with  Federal  agency  subscriptions 


202-512-1800 
512-1806 

1  ■):(().  l-H8H--.;<13-f.498 

"ilJ-1800 

51J- 1803 


523-5243 
523-5243 


Wh.il  >  M  U! 

Federal  Register  Tiblc  of  ( 

T.U  lit 

^  V  ia  e-mail 

Subscntxr  to  FEURt:(iT(K  .  n 

rti-cni   tin    Fecit 

ral 

Rcjiister  Tabic  of 

Contents  in  your  c  m.iil  even 

d.i\ 

If  you  get  tht   HlMl   \crs!,!n 

\"U   1. 

.111  click  directh 

to  any  document 

in  the  issue 

To  subscribe,  go  ti    http:     listscrv 

access. gp<> 

gov 

and  select: 

Online  mailing  li>i  tin  /> 

ires 

hEI)RFX,T(H  1 

Jain  iir  leave  ihv  ii^i 

Then  follow  the  instructions. 

Agricultural  Marketing  Service 

NOTICES 

\>;(n.  \  information 'collection  activities: 
Proposed  collection:  comment  request.  58709-58710 

Agriculture  Department 

Sfc  Agricultural  .Marketing  Service 

See  Forest  Sen'ice 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled.  Committee  for  Purchase  From 
People  Who  Are 

See  Cominittee  ior  i^archaso  From  People  Who  Are  Blind 
or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Knviruiinipntdi  btatcnientb.  notice  of  intent: 
Northeast  Oregon  Hatcher\--Grand  Ronde  and  Imnaha 
Sprins:  riiintid  Prniiv  t    OR    ^8721-58723 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

!niiT,:ini7,it:   ri  Practices  Advisory  Committee,  58741 

Centers  for  Medicare  &  Medicaid  Services 

RULES 
Medicare: 
Clinical  diagnostic  laboratory  services:  coverage  and 
administrative  policies:  negotiated  rulemaking, 
.T  8  78  7-5  8890 
Skilled  nursing  facilities;  prospective  payment  system 
and  consolidated  billing;  update 
rdrrcctii'P.    'h-RB 

PROPOSED  RULES 

Medicare: 

Medicaid  upper  pavment  limit  for  non-State  government- 
owned  or  operated  hospitals;  modification,  58694- 
.S8697 
NOTICES 
.Agency  information  collection  activities: 

Proposed  roll.'rtjcin:  rnmment  request.  58741 
Medicare: 

2-[F-18l  Flunrn-D-Glu(ose  Positrcn  Emission  Tomography 
scanners;  coverage  withcirawn    58741-58742 
Meetings: 
Medicare — 

.New  cliniiai  !ahiir.i;on  tests  and  durable  m<Hiiiai 
equipment;  coding  and  payment  determinations; 
public  consultation  prrx  edufp';  "stah]ishm.>nf. 
58743-58745 
Medicare  Coverage  .\d\iNi,r\  C^unniittee,  58742-58743 

Children  and  Families  Administration 

RULES 

F(jster  tare  maintenance  pavnients,  adoption  assistance, 
and  child  and  familv  ser\ices: 
Title  I\'-E  foster  (.are  eligibility  reviews  and  child  anii 
famiiv  ser\ices  State  plan  reviews:  technical 
corrections,  58672-58677 


Federal  Register 
Vol,  66.  No.   226 

Friday.  November  23,  2001 


Coast  Guard 

NOTICES 

(A)inmittees;  establishment,  renewal,  termination,  etc.: 
Towing  Safety  Advisory  Committee.  58776-58777 

Commerce  Department 

See  International  Trade  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  58711-58712 

Procurement  list;  additions  and  deletions;  correction.  58712 

Comptroller  of  the  Currency 

RULES 

Fees  assessment 
Correction,  58786 

Copyright  Office.  Library  of  Congress 

NOTICES 

Satellite  royalty  funds;  2000-2001  funds;  controversy 
ascertainment.  58761 

Defense  Department 
iee  iNavy  Department 

Drug  Enforcement  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  58750- 

58754 

Education  Department 

NOTICES 

Special  education  and  rehabilitative  ser\'ices: 

Blind  vending  facilities  under  Randolph-Sheppard  Act — 
Arbitration  panel  decisions.  58715-58716 

Employment  Standards  Administration 

NOTICES 

.M;:iimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

58754-58756 

Energy  Department 

Set-  Boiincx  :iU'  power  .Administration 
SeeFe  i.r.i!  Knergy  Regulatory  Commission 


^  n 


Power  Administration 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Energ>-  Technolog\-  Laboratory — 
Black  Liquor/Biomass  Gasification  Technology  Support 

Research  and  Development,  58721 
U.S.  colleges  and  universities  advanced  coal  research, 
58716-58720 

Environmental  Protection  Agency 

RULES 

.\ir  ijudiitx  iniphnvntation  plans;  approval  and 
priimuigatiii!!.  \arious  States: 
Texas,  58667 


IV 


Federal  Register    Vol.  66.  No.  226 /Friday,  November  23,  2001 /Contents 


PROPOSED  RULES 
Water  programs: 
Pollutants  analysis  test  procedures:  guideliies — 
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See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Minerals  management: 

Mineral  materials  disposal:  sales:  free  use.  58891-58410 
NOTICES 
Meetings: 

California  Desert  District  Advisory  Councii,  58749-5875U 

Resource  Advisor\-  Councils — 
Arizona.  58750 
Motor  vehicle  use  restrictions: 

California.  58749 

Library  of  Congress 

See  Copyright  Office.  Libran,-  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  e.xclusive.  or  partiallx' 
exclusive: 
Digital  Interface  Systems,  Inc.  58761 
Femto  Trace.  Inc.,  58761-58762 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

Regulator*-  Flexibility  Program.  58656-58663 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Combined  Arts  .Advisor\-  Panel.  58762 
Humanities  Panel.  58762-58763 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Padre  Island  National  Seashore.  TX.  58750 


Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Yuma  Training  Range  Complex.  AZ  and  CA.  58713- 
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Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatorv  organizations;  pr(!p(^sed  rule  changes: 
.American  Stock  Exchange  LLC.  58~65-58766 
Chicago  Board  Options  Exchange   Inc..  58766-58768 
Chicago  Stock  Exchange,  Inc  .  58768-58771 
Government  Securities  Clearing  Corp.,  58771 
Philadelphia  Stock  Exchange,  Inc.  58771-58773 

Applications,  hearings,  determinations,  etc.: 
Myers  Industries.  Inc.,  58764 
Public  utilitv  holding  company  filings.  58764-58765 

Social  Security  Administration 

NOTICES 

Meetings; 

Ticket  to  Work  and  Work  Incentives  .AdvlMl^^  Pdnel. 
58773 

State  Department 

NOTICES 
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Treasury  Department 

See  Comptroller  of  the  C.urrencv 
See  Internal  Revenue  Senice 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  jnder 
50  titles  pursuant  to  44  U  S  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents    Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  211  and  265 
(Regulation  K:  Docket  No.  R-0994] 

International  Banking  Operations; 
Rules  Regarding  Delegation  of 
Authority 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  Svstem 
ACTION:  Final  rule:  correc  ting 
amendments. 


SUMMARY:  The  Board  of  Governors  of  the 

Federal  Reserve  System  (Board)  is 
adopting  correcting  amendments  to  the 
final  rule  published  in  the  Federal 
Register  of  October  26.  2001.  regarding 
international  banking  operations  dnd 
the  corresptmding  delegations  of 
duthontv  The  corrections  clarifi,  a 
number  of  provisions  and  correct  a 
( itation  appearing  in  Subpart  A,  and 
restore  a  provision  that  was  adopted  in 
lanuary  2001,  but  was  inad\-ertentl\ 
deleted  from  the  rule. 
DATES:  Effective  November  26.  2001 
FOR  FURTHER  INF0RMATK5N  CONTACT:  Ann 
Misback.  .Assistant  General  (Counsel 
(202/452-3788).  or  Alison  MacDonald. 
Counsel  (202/452-3236).  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reser\-e  System.  20th  Street  and 
Constitution  Avenue,  N\V.,  Washington. 
DC  20551. 

SUPPLEMENTARY  INFORMATION:  On 

October  17,  2001.  the  Board  adopted 
final  revisions  to  subparts  A,  B,  and  C 
of  Regulation  K.  governing  international 
banking  operations  and  to 
corresponding  rules  regarding 
delegations  of  authoritv.  (See  66  FR 
54346.  October  26.  2001).  The  final 
revisions  become  effective  on  November 
26,  2001.  This  document  makes  the 
following  corrections  to  those  final 
revisions:  (1)  Clarifies,  with  respect  to 
the  second  of  five  factors  considered  bv 
the  Board  in  acting  on  proposals  bv 
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member  banks  to  ;n\e<t  more  than  10 
percent  of  capital  and  surplus  m  Edge 
and  agreement  corporation  subsidiaries 
that  amounts  invested  in  and  retained 
earnings  of  any  foreign  bank 
subsidiaries  die  to  be  included  m  the 
relevant  capital  calculation.  (2)  restore^ 
a  provision  on  the  protection  of 
customer  information  by  Edge  and 
agreement  corporations  that  was 
adopted  in  January  2001  and  was 
inadvertentlv  omitted  from  the  rule:  (3) 
adds  a  cross  reference  in  the  portfolio 
investment  section  of  211.8(c)(3)  to  the 
aggregate  equit\  limit  pre\  louslv 
adopted  by  the  Board  set  forth  in  section 
211.10(a):  (4)  correct^  a  I'nited  States 
Code  citation  appearing  in  a  footnote  tn 
section  211.9  of  the  rule:  and  (5,i 
clarifies  the  scope  of  authoritv  deleeatt'd 
to  the  Secretary  of  the  Board  of 
Governors  of  the  Federal  Re<en,  e 
System  and  the  Reserve  Banks  to 
approve  applications  bv  a  member  hdnk 
to  invest  more  than  10  per(  ent  of  capitdi 
and  surplus  in  Edge  and  agreement 
corporation  subsidiaries  bv 
incorporating  Board-imposed  conciitums 
on  the  scope  of  that  authority. 

List  of  Subjects 

12  CFH  Part  211 

E.xport.^,  Federal  Reserve  Svstem. 

Foreign  banking;   Hnjdine  rompanie- 
In\estment^    Rfp* -rting  and 
re(  nrdkeepint:  requirements. 

12  CFH  P.: rt  265 

.■\uth()rit\  delegations  (Government 
dgennes  ,  Banks,  banking.  Federal 
Re'^erve  S\  stem 

.•\c(  rirdmgh  .  IJ  CFR  part<;  211  and 
265  are  corrected  b\  making  th" 
following  correcting  amendments: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1    Section  211  5  is  amended  as 

follows 

a   Paragraph  !h)(21(ii;  is  revised,  and 
b.  .A  new  paragraph  (1)  is  added 
The  revision  and  addilitm  read  as 

follows: 

§  21 1 .5     Edge  and  agreement  corporations. 

*  «  •  •  «        • 

[hi  *  *  * 

(2)  *  *  • 

liii  The  total  capital  invested  bv  the 
bank  in  its  Edge  and  agreement 
corporations  when  combined  with 


retained  eariuni^s  of  th'^  Kdt^e  and 
agreement  i  orpcjratmn^    :nt  iucine 
amcjunts  in\e^ted  in  ana  r<'iainecl 
earnings  of  dn\'  f.^reitjn  banK 
subsidiaries;  a.-  a  perr  entdi;*'  >^f  the 
banks  capital 

1,  ProtPition  nt  (  ustorrtf^r  information. 
.\n  Edge  or  agreement  c  orporation  shall 
cfjoiplv  with  the  Interagency  Guidelines 
Establishing  Standard'-  for  'Safeguarding 
Cust.omer  Inf(.irmdtji  ri  pr^sc  n!)."] 
pursuant  tn  -e(1i()il'-  .'01  .inc;;  '05      *  ;n>' 
Gramm-Leac  h-Bhie\  .A:  •  . : ,-  ; "  ^  ( 
b801  and  6805).  set  forth  m  arp.T.ii:> 
D-2  tf    par*  208  nf  thi^  r  lidpter. 

2  Sect, on  21  'I  h  1^  amended  as 

f(.|ir  =  W- 

d   Fdrapraphs  (c)(3)(ii)  and  (iii)  are 
respect!'.  »'l\  redesignated  as  paragraphs 
(ci;.-!;  Ill .  ana  -iv);  and 

b  A  new  pdragraph  (c)(3)(ii)  is  added. 

Th<  ddd:t:    n  reads  as  follows: 

§  211  8     Investments  and  activities  abroad. 

(cj  *  *  * 

(3)  *  *  * 

(ii)  Aggwgate  Investment  Limit. 
Portfolio  investni' m^  made  under 
authority  of  this  subpart  shall  be  subject 
to  the  aggregate  equitv  limit  of 
5  211  10{a)(]5)(iii). 

•         *         *         « 

3  In  <;  211.9.  footnote  5.  remove  the 
citation  ■'12  U.S.C.  616"  and  add  in  its 
place  "12  U.S.C.  615". 

PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  Sertmn  Jb5.5idji3i  1^  rexased  to 
read  as  {riilr\\  s 

§265.5     Functions  delegated  to  Secretary 

of  the  Board 

»  ♦  »  *         * 

(d)  *  *  * 

(3)  Investments  in  Edge  and 
Asreement  Corporations  To  appr  .\  >■  dn 
application  by  a  member  bank  t-i  ;n\'".t 
more  than  10  percent  of  capital  an  i 
surplus  in  Edge  and  agreement 
corporation  subsidiaries   pre\  la.'d  tna! 

(i)  The  member  bank  -  t.itdi 
in\-estment.  including  the  retained 
earnings  of  the  Edge  and  agreement 
corporation  subsidianc-   does  n^t 
exceed  20  percent  (.f  the  banks  capital 
and  surplus  or  would  not  exceed  that 
le\-el  as  a  result  i<i  the  propn'-ai    nnd 
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(ii)  The  proposal  raises  no  significant 
policy  or  supervisor\'  issues. 

»        *        ♦        *        * 

2.  Section  265.11(d)(ll)  is  revised  to 
read  as  follows; 

§  265.11     Functions  delegated  to  Federal 
Reserve  Banks. 

*         «         •         *         » 

(d)  *  *  * 

(11)  Investments  in  Edge  and 
agreement  Cnrpnratinn  subsidiaries.  To 
approve  an  application  by  a  member 
bank  to  invest  more  than  10  percent  of 
capital  and  surplus  in  Edge  and 
agreement  corporation  subsidiaries, 
provided  that: 

(i)  The  member  bank's  total 
investment,  including  the  retained 
earnings  of  the  Edge  and  agreement 
corporation  subsidiaries,  does  not 
exceed  20  percent  of  the  bank's  capital 
and  surplus  or  would  not  exceed  that 
level  as  a  result  of  the  proposal;  and 

(ii)  The  proposal  raises  no  significant 
policy  or  supervisory  issues. 
***** 

Bv  order  of  the  Board  of  (Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authoritx.  November  16.  2001. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
|FR  Do(    01-2c)177  Filed  1 1-21-01:  8:4.5  ami 

BILLING  CODE  621 0-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  722  and  742 

Regulatory  Flexibility  Program 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 


summary:  The  NCUA  Board  is  issuing  a 

fin.il  rule  that  will  permit  credit  unions 
with  advanced  levels  of  net  worth  and 
consistently  strong  supervisor)' 
examination  ratings  to  be  exempt,  in 
whf)le  or  in  part,  from  certain  NCUA 
regulation^  The  NCUA  Board  is  also 
issuing  a  final  amendment  to  the 
appraisal  regulation  to  increase  the 
dollar  threshold  from  .SlOO.OOO  to 
S250.000  for  when  an  appraisal  is 
required  This  final  rule  and  final 
amendment  w-ill  reduce  regulatory 
burden 

DATES:  The  rule  is  effective  March  1. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  j  M(,Kenna.  Senior  Staff 
Attorney.  (Hfice  of  Gtmeral  Counsel, 
1775  Duke  Street,  Alexandria,  Virginia 


22314  or  telephone  (703)  518-6540;  or 
Lynn  K.  Markgraf,  Program  Officer, 
Office  of  ExaminaUon  and  Insurance, 
1775  Duke  Street.  Alexandria,  Virginia, 
or  telephone  (703)  518-6360. 
SUPPLEMENTARY  INFORMATION:  On  March 
16,  2000.  the  NCUA  Board  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  on  a  regulatory  flexibility  and 
exemption  (RegFlex)  program  with  a 
sixty-day  comment  period.  65  FR  15275 
(March  22,  2000).  The  Board  received 
seventy-four  comments  on  the  RegFlex 
concept.  After  reviewing  the  issues 
addressed  by  the  corrunenters.  the  Board 
issued  a  Notice  of  Proposed  Rulemaking 
(NPR)  on  March  8,  2001.  66  FR  15055 
(March  15,  2001).  Although  the  Board 
actually  received  over  1400  letters  or  e- 
mail  messages,  NCUA  staff  credited 
multiple  comment  letters  from  the  same 
credit  union  as  one  comment,  for  a  total 
of  1304  comments  on  the  proposed  rule. 
Comments  were  received  from  551 
federal  credit  unions,  267  state- 
chartered  credit  unions,  438  credit 
union  volunteers  or  members,  33 
leagues,  six  national  credit  union  trade 
associations,  four  realtors  and 
associations,  one  bank  trade  association, 
one  appraisal  association,  one  insurance 
company,  one  law  firm,  and  one 
conptruction  company. 

In  general,  1297  commenters 
supported  the  proposed  regulation  and 
many  commenters  supported  the 
proposal  as  written.  Many  supporters 
encourage  the  NCUA  Board  to  provide 
further  regulatory  flexibility  in  the 
future.  A  number  of  commenters 
recommended  some  changes  to  the 
proposed  rule.  Many  commenters 
commended  the  Board  for  its  bold 
initiative  and  most  of  them  believe  this 
regulatory  approach  will  reduce 
regulatory  burden  and  provide  greater 
flexibility  for  those  credit  unions  that 
have  demonstrated  a  track  record  of  safe 
and  sound  operations. 

Seventy-nine  commenters  believe  that 
RegFlex  credit  unions  will  have  a 
competitive  advantage  and  fifty-eight  of 
these  commenters  believe  that  well- 
managed  credit  unions  deserve  this 
advantage.  Thirty-six  commenters  stated 
that  RegFlex  credit  unions  would  not 
have  a  competitive  advantage. 

Regarding  risk  to  the  National  Credit 
Union  Share  insurance  Fund  (NCUSIF), 
184  commenters  stated  that  the 
adoption  of  this  proposal  will  not 
significantly  increase  risk.  Most  of  these 
commenters  believe  no  increase  in  risk 
will  occur  because  healthy  credit  unions 
have  the  ability  to  manage  any  increased 
safety  and  soundness  concerns.  Two 
commenters  believe  the  proposal  will 
increase  risk.  Many  commenters  believe 


the  regulation  will  encourage  credit 
unions  to  become  stronger  financial 
institutions. 

Discussion 

RegFlex  Criteria 

The  first  criterion  for  eligibility  under 
this  proposal,  is  that  credit  unions  must 
have  received  a  composite  CAMEL  code 

1  or  code  2  for  tw'o  consecutive  exams. 
The  second  criterion  is  that  a  credit 
union  must  have  a  net  worth  ratio  of 
nine  percent  or  greater,  and  be  well- 
capitalized  under  NCUA's  prompt 
corrective  action  regulations.  12  CFR 
Part  702.  The  NCUA  Board  believed  the 
proposed  criteria  were  generally  sound 
and  did  not  propose  that  a  CAMEL  1  or 

2  in  management  needs  to  be  part  of  the 
criteria.  One  hundred  and  five 
commenters  specifically  supported  the 
eligibility  requirements  as  proposed. 
Twenty-two  commenters  specifically 
agreed  with  the  NCLIA  Board  that  there 
should  not  be  a  separate  management 
component  for  RegFlex  eligibility.  A  few 
commenters  stated  that  a  credit  union 
should  have  a  1  or  2  in  management  to 
be  eligible  for  RegFlex. 

A  few  commenters  suggested  different 
eligibility  requirements  to  obtain  the 
benefits  of  RegFlex.  One  of  these 
commenters  requested  the  Board  not 
only  look  at  the  net  worth  and  CAMEL 
ratings  of  credit  unicms.  but  also  look  to 
how  well  they  are  serving  their 
members  and  w-hether  those  members 
are  satisfied.  Almost  all  of  the  other 
commenters'  suggestions  retained  some 
of  the  Board's  proposal  of  either  a 
CAMEL  component  or  net  worth  ratios. 
While  the  Board  agrees  that  service  to 
members  and  member  satisfaction  are 
important  issues  for  credit  unions,  these 
are  not  generally  considered  to  be  safety 
and  soundness  issues,  and  would  not  be 
easily  measured  criteria  for  purposes  of 
RegFlex.  The  Board  continues  to  believe 
that  CAMEL  ratings  and  net  worth  ratios 
are  the  best  measures  of  how  well  a 
credit  union  is  managed  and  how  much 
risk  it  presents  to  the  NCUSIF  and  the 
credit  union  system.  That  is.  consistent 
with  safety  and  soundness  concerns, 
credit  unions  with  advanced  levels  of 
net  worth  and  consistently  strong 
supervisory  examination  ratings  have 
earned  exemptions  from  certain  NCUA 
Regulations. 

CAMEL  Rating 

Thirty-two  commenters  stated  that 
CAMEL  ratings  should  not  be  used  to 
determine  eligibility  because  they  can 
be  used  unfairly  by  examiners  to  keep 
credit  unions  out  of  the  program.  Many 
of  these  commenters  believe  that  the 
CAMEL  rating  is  arbitrar>-  and 
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subjective  to  the  individual  examiner. 
Three  commenters  suggested  a  different 
time  period  for  maintaining  the  CAMEL 
component.  Thirteen  commenters 
suggested  using  call  report  data  and 
financial  statements  instead  of  a  CAMEL 
rating.  As  discussed  above,  the  Board  is 
retaining  the  requirement  that  a  credit 
union  must  have  received  a  composite 
CAMEL  code  1  or  code  2  for  two 
consecutive  exams.  The  Board 
understands  the  commenters'  concerns 
that  a  credit  union  may  be  unfairly  kept 
out  of  the  program.  However,  the 
application  process  should  help 
alleviate  some  of  these  concerns  because 
a  credit  union  that  lacks  the  required 
CAMEL  rating  can  still  apply  to  be  part 
of  the  program  if  it  has  sufficient  net 
worth.  In  addition,  if  credit  union 
management  believes  its  CAMEL  rating 
is  being  manipulated,  it  should  ask  the 
regional  director  to  review  the  issue. 

Net  Worth  Requirement 

Regarding  the  net  worth  requirement. 
485  commenters  believe  the  nine 
percent  net  worth  requirement  should 
be  decreased.  Four  hundred  and  fiftv-six 
of  these  commenters  stated  the  net 
worth  requirement  should  be  seven 
percent  and  sixteen  of  these 
commenters  stated  that  the  net  worth 
requirement  should  be  eight  percent. 
The  remaining  commenters  offered 
varying  numbers.  As  discussed  above, 
the  Board  is  retaining  the  requirement 
that  a  credit  union  must  have  a  net 
worth  ratio  of  nine  percent  or  greater, 
and  be  well-capitalized  under  NCUA's 
prompt  corrective  action  regulations. 
The  ability  to  build  capital,  which  is 
demonstrated  by  the  cushion  of  200 
basis  points,  represents  a  significant 
decrease  in  risk  to  both  the  credit  union 
and  the  NCL'SIF.  Some  of  the  reasons 
for  this  200  basis  point  cushion  are  to 
minimize  the  risk  of  engaging  in  the 
expanded  authority  permitted  by  the 
RegFlex  program  as  well  as  to  minimize 
PCA  implications.  The  Board  continues 
to  believe  that  the  200  basis  point 
margin  provides  a  sufficient  margin  of 
safety  for  RegFlex  credit  unions  to 
withstand  unexpected  events  and 
normal  business  fluctuations. 

Net  Worth  Requirement  for  Complex 
Credit  Unions 

The  NCUA  Board  proposed  a  different 
net  worth  requirement  for  complex 
credit  unions:  Nine  percent  or  200  basis 
points  over  their  risk  based  net  worth 
(RBNW)  requirements,  whichever  is 
greater.  This  net  worth  requirement  is 
beyond  the  "well-capitalized"  threshold 
established  by  prompt  corrective  action 
(PCA).  The  NCUA  Board  stated  that  a 
significant  margin  of  safety  for  complex 


credit  unions  is  afforded  by  net  worth 
ratios  exceeding  general  requirements, 
especially  when  combined  with  stable, 
high  CANIEL  ratings. 

thirty-two  commenters  approved  of 
the  higher  standard  for  "complex" 
credit  unions.  Nineteen  commenters 
stated  that  the  trigger  should  be  the 
same  for  all  types  of  credit  unions 
Three  commenters  stated  that  a  credit 
union  that  is  200  basis  points  over  its 
net  worth  requirement  for  PCA  should 
qualifv-  for  RegFlex.  even  if  they  do  not 
have  nine  percent  net  worth.  A  few 
commenters  suggested  that  the 
alternative  measure  for  complex  credit 
unions  should  be  deleted.  A  few  other 
commenters  suggested  different  triggers 
for  complex  credit  unions.  One 
commenter  stated  that  examiners  should 
determine  the  net  worth  requirement  for 
the  purpose  of  RegFlex  eligibilitv. 

Tne  Board  continues  to  believe  that  a 
200  basis  point  margin  over  the 
minimum  level  required  of  a  non- 
complex  credit  union  will  provide  a 
sufficient,  but  not  excessive,  safetv 
cushion  to  keep  credit  unions  from 
"bouncing"  in  and  out  of  RegFlex 
eligibility.  Credit  unions  that  meet  the 
definition  of  "complex  '  under  PCA  do 
so  because  of  additional  balance  sheet 
risk.  In  order  to  provide  the  safetv 
cushion  and  risk  mitigation  RegFlex 
contemplates,  a  higher  net  worth  level 
is  needed.  Again,  as  with  non-complex 
credit  unions,  a  200  basis  point  cushion 
over  the  minimum  level  for  a  complex 
credit  union  to  be  classified  as  well- 
capitalized  IS  considered  to  be  a 
sufficient  safety  cushion  to  keep  these 
credit  union  from   "bouncing'  in  and 
out  of  RegFlex  eligibility. 

The  NCUA  Board  has  made  some 
minor  modifications  in  the  language  in 
the  final  rule  in  §§  742.1  and  742.2  to 
make  it  consistent  with  the  language  in 
NCUA's  prompt  corrective  action 
regulations. 

RegFlex  Process 

The  NCUA  Board  proposed  an 

automatic  exemption  for  credit  unions 
meeting  the  eligibility  requirements. 
The  Board  noted  that,  as  credit  unions 
become  eligible  for  RegFlex.  NCUA  will 
notif\-  credit  unions  of  their  eligibilitv. 
generally,  during  the  examination 
process.  Four  hundred  and  sixtv-one 
commenters  believe  the  exemption 
should  be  automatic  for  credit  unions 
that  qualif\-.  just  as  the  Board  proposed. 
A  few  commenters  believe  approval 
should  be  automatic  with  a  notification 
to  NCUA  by  the  credit  union  A  few 
commenters  stated  that  the  process 
should  not  be  automatic  and  that  the 
credit  union  should  apply  to  NCUA  for 
approval.  The  NCUA  Board  believes 


that  an  automatic  exemption  is 
consistent  with  the  spirit  of  the  RegFlex 
concept  and  will  not  require  any 
application  for  these  credit  unions 
meeting  the  criteria.  As  credit  unions 
become  eligible  for  RegFlex,  NCUA  will 
notify  credit  unions  of  their  eligibility, 
generally,  during  the  examination 
process. 

The  NCUA  Board  also  proposed  an 
application  process  for  credit  unions 
that  meet  only  one  of  the  two  stated 
criteria  to  allow  more  credit  unions  to 
have  RegFlex  authority  while 
maintaining  the  safety  and  soundness 
considerations  that  are  fundamental  to 
the  program.  The  NCUA  Board 
proposed  that  if  a  credit  union  is  a 
CAMEL  3  (or  CAMEL  1  or  2  for  less  than 
two  consecutive  cycles)  with  a  net 
worth  in  excess  of  nine  percent  or  if  the 
credit  union  is  a  CAMEL  1  or  2  with  a 
net  worth  under  nine  percent  for  if 
complex,  its  risk  based  net  worth  level 
is  lower  than  nine  percent  or  200  basis 
points  over  their  risk  based  net  worth 
requirements),  a  credit  union  can  apply 
to  the  regional  director  for  a  RegFlex 
designation. 

Twenty-five  commenters  supported 
an  application  process  for  credit  unions 
that  meet  only  one  of  the  two  eligibility 
criteria.  A  few  of  these  commenters 
would  only  allow  credit  unions  that 
meet  the  CAMEL  criteria  to  use  the 
application  process.  These  commenters 
believe  that  the  CAMEL  component  is  a 
better  indicator  of  safety  and  soundness 
than  the  net  worth  criteria.  Two 
commenters  did  not  support  the 
application  process  A  number  of 
ooramenters  that  addressed  this  issue 
requested  that  the  rule  state  the  criteria 
the  regional  director  will  consider  when 
making  this  determination. 

The  NCU.^  Board  continues  to  believe 
that  the  RegFlex  authorir\-  should  be 
extended  to  as  many  credit  unions  as 
possible  while  maintaining  the  safetv 
and  soundness  considerations  that  are 
fundamental  to  the  program.  Therefore, 
the  NCU.-\  Board  is  retaining  in  the  final 
rule  the  application  process  described 
above.  The  regional  director  will  review 
the  application  in  relation  to  the  criteria 
that  was  not  met  for  RegFlex.  that  is.  net 
worth  level  or  safety  and  soundness 
issues  that  resulted  in  a  lower  CAMEL 
rating.  In  the  case  of  a  credit  union  not 
meeting  the  new  worth  level,  the 
regional  director  will  review  past, 
present  and  projected  future 
performance,  from  both  a  managerial 
and  financial  perspective,  to  determine 
RegFlex  approval.  For  those  credit 
unions  that  meet  net  worth  levels  but 
not  CAMEL  rating  requirements,  the 
regional  director's  review  will  focus  on 
the  magnitude  and  resolution  of  the 
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issues  that  resulted  in  the  lower  CAMEL 
rating. 

The  proposal  stated  that  a  regional 
director,  in  his  or  her  sole  discretion,  for 
suhstantivt'  and  documented  safety  and 
soundness  reasons,  would  be  able  to 
revoke  the  RegFlex  authority  in  whole 
or  in  part  at  any  time  and  without 
advance  notice,  in  such  cases,  a  credit 
union  would  be  able  to  appeal  the 
determination  to  NCUA's  Supervisory 
Review  Committee  within  60  days  of  the 
regional  directors  determination.  One 
hundred  and  seven  commenters  support 
the  regional  directors'  ability  to  revoke 
a  RegFle.x  designation.  A  few  of  these 
commenters  suggested  allowing  a  grace 
period  for  a  credit  union  if  it  has 
minimal  deviation  from  the  eligibility 
requirements  for  one  or  more  periods.  If 
a  credit  union  falls  below  the  net  worth 
eligibility  requirements  for  a  projected 
short  period  of  time,  the  credit  union 
should  apply  for  a  "grace  period"  and 
the  regional  director  will  make  a 
determination  on  whether  to  revoke,  in 
whole  or  in  part,  the  RegFlex  authority- 
The  regional  director  will  review  the 
continued  RegFlex  eligibility  in  the 
same  manner  as  stated  above  for  the 
application  process.  Assessing  the 
issues  that  cause  the  deviation  will 
eliminate  credit  unions  operating  near 
the  minimum  net  worth  requirements 
from  making  multiple  requests  to 
continue  RegFlex  activities.  If  a  credit 
union's  CAMEL  rating  is  lowered  so  that 
the  credit  union  meets  neither  eligibility 
requirement,  the  regional  director  will 
revoke  the  RegFlex  designation. 

Sixty-four  commenters  do  not 
approve  of  the  regional  director  having- 
sole  discretion  to  revoke  a  RegFlex 
designation.  A  few  commenters  believe 
that  a  regional  director  should  only  have 
the  authority  to  revoke  a  designation  if 
a  credit  union  no  longer  meets  the 
RegFlex  eligibility  criteria.  A  few 
commenters  suggested  that  o'hly  the 
central  office  should  be  able  to  revoke 
the  RegFlex  designation.  The  NCUA 
Board  believes  a  regional  director's 
authority  to  revoke  the  exemption  is 
integral  to  success  of  the  program. 
External  events,  as  well  as  internal 
events,  can  produce  a  dramatic  change 
in  a  credit  union's  financial  condition  in 
a  matter  of  months.  The  regional 
director  should  have  the  discretion  to 
act  quickly  in  regard  to  RegFlex 
eligibilitv  to  maintain  the  financial 
health  of  a  credit  union  when  certain 
events  or  trends  exist.  The  Board  also 
believes  that  the  regional  director  will 
be  able  to  make  a  more  informed  and 
expedited  decision  than  central  office 
stuff.  Therefore,  the  final  rule  retains  the 
ability  of  the  regional  director  to  revoke 
the  RegFlex  designation. 


Most  of  the  commenters.  whether  for 
or  agamst  the  regional  directors' 
discretion,  support  the  proposed  rule's 
requirement  that  the  regional  director 
first  notify  the  credit  union  of  the 
revocation  and  provide  the  credit  union 
with  appeal  rights.  The  NCUA  Board  is 
retaining  the  appeal  process  outlined  in 
the  proposed  rule.  NCUA  is  in  the 
process  of  revising  IRPS  95-1  on  the 
Supervisor}-  Review  Committee  to 
include  RegFlex  issues  as  an  appeal  that 
the  Committee  is  authorized  to  address. 

Five  commenters  agreed  with  the 
NCUA  Board  that,  if  a  credit  union  loses 
RegFlex  eligibility,  its  past  actions  will 
be  grandfathered.  Therefore,  the  NCUA 
Board  is  retaining  in  the  final  rule  the 
express  statement  that,  if  a  credit  union 
loses  its  RegFlex  eligibility,  its  past 
actions  are  grandfathered  and  no 
divesture  is  required.  However,  this 
does  not  diminish  NCUA's  authority  to 
require  a  credit  union  to  divest  its 
investments  or  assets  for  substantive 
safety  and  soundness  reasons. 

(1)  Section  701.36— FCU  Ownership  of 
Fixed  Assets 

The  NCUA  Board  proposed  including 
sections  of  the  fixed  asset  rule, 
including  the  five  percent  limitation,  in 
the  RegFlex  rule.  In  the  proposal,  the 
NCUA  Board  encouraged,  but  did  not 
require,  that  a  RegFlex  credit  union 
incorporate  into  its  business  plan  the 
fixed  asset  limit  it  plans  to  establish. 
Four  hundred  and  fifty-one  commenters 
supported  the  Board's  inclusion  of  the 
fixed  asset  rule  in  RegFlex.  Many  of 
these  commenters  stated  a  credit 
union's  board  of  directors  should  set  the 
fixed  asset  limit.  Fifteen  commenters 
stated  that  all  credit  unions  should  be 
exempt  from  the  fixed  asset  rule.  Three 
commenters  did  not  believe  the  fixed 
asset  rule  should  be  part  of  RegFlex.  A 
few  commenters  requested  that  RegFlex 
credit  unions  be  exempt  from  all 
provisions  of  the  fixed  asset  rule.  The 
NCUA  Board  believes  the  5%  limitation 
on  fixed  assets  should  be  eliminated  for 
credit  unions  that  qualify  for  RegFlex. 
However,  the  NCUA  Board  encourages 
the  board  of  directors  of  each  RegFlex 
credit  union  to  establish  a  fixed  asset 
limitation  and  incorporate  that  limit 
into  its  written  business  plan. 

While  the  NCUA  Board  noted  that  an 
exemption  from  some  of  the  restrictions 
on  purchasing  a  building  and  leasing  a 
portion  of  the  property  would  also  be 
lifted  under  RegFlex,  it  stated  this 
would  not  authorize  a  credit  union  to 
engage  in  long-term  commercial  leasing. 
For  safety  and  soundness  and  legal 
reasons,  the  NCUA  Board  stated  that  a 
credit  union  still  must  comply  with 
§  701.36(d)  of  the  fixed  asset  rule  and 


have  a  plan  to  use  the  property  for  its 
own  operation.  Seven  commenters 
specifically  endorsed  federal  credit 
unions  complying  with  §  701.36(d). 
Thirty-five  commenters  would  exempt 
RegFlex  credit  unions  from  this  section. 
However,  for  legal  and  safety  and 
soundness  reasons,  the  Board  believes 
that  RegFlex  credit  unions  should  abide 
by  this  provision  and  have  a  plan  to  use 
the  property  for  its  own  operation 
because  federal  credit  unions  do  not 
generally  have  the  authority  to  engage  in 
commercial  leasing.  One  commenter 
stated  that  NCUA  should  expand 
§  701.36(d)  from  a  three-year  to  a  five- 
year  period  for  partial  utilization  of  real 
property  for  RegFlex  credit  unions.  The 
agency  is  evaluating  this  suggestion  and 
may  consider  such  an  expansion  when 
the  fixed  asset  rule  is  next  reviewed  and 
revised. 

The  NCUA  Board  stated  in  the 
preamble  to  the  proposed  rule  that 
RegFlex  credit  unions  should  also 
comply  with  the  conflict  of  interest 
provision  in  §  701 .36(e)  of  the  rule.  The 
Board  stated  that  this  conflict  of  interest 
provision  is  sound,  consistent  with  the 
Federal  Credit  Union  Bylaws,  and 
already  offers  more  flexibility  than  other 
conflict  of  interest  provisions  in 
NCUA's  regulations.  Only  two 
commenters  addressed  this  issue  and 
approved  of  RegFlex  credit  unions 
continuing  to  follow  the  conflict  of 
interest  section  of  the  fixed  asset  rule. 
The  NCUA  Board  is  retaining  in  the 
final  rule  that  RegFlex  credit  unions 
comply  with  the  conflict  of  interest 
provision  in  the  fixed  asset  rule. 

Finally,  the  NCUA  Board  requested 
comment  on  whether  the  fixed  asset 
rule,  itself,  should  be  structured 
differently  so  that  there  would  be  a         ' 
tiered  limit  on  fixed  assets.  A  few 
commenters  requested  more  flexibility 
on  the  limit  in  the  fixed  asset  rule, 
Seventeen  commenters  supported  a 
tiered  structure  based  on  a  percentage  of 
net  worth.  Two  commenters  opposed  a 
tiered  structure.  A  few  commenters 
provided  different  methods  for 
calculating  a  fixed  asset  limit.  The 
NCUA  Board  is  committed  to  revising 
the  fixed  asset  rule  and  will  consider 
the  use  of  some  type  of  a  tiered 
structure,  such  as  the  one  used  by  the 
Office  of  Thrift  Supervision,  when  the 
rule  is  revised. 

(2)  Part  703 — Investment  and  Deposit 
Activities 

The  NCUA  Board  proposed  lifting 
certain  investment  requirements  for 
RegFlex  eligible  credit  unions.  Three 
hundred  and  one  commenters 
supported  including  the  proposed 
sections  of  the  investment  rule  in 
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RegFlex.  Eight  of  these  supporters  stated 
that  NCUA  needed  to  reduce  investment 
requirements  further  for  those  credit 
unions  with  acceptable  capital  rfrio 
levels.  A  few  conunenters  believe  other 
provisions  of  the  investment  regulation 
should  be  considered,  but  thev  did  not 
make  specific  recommendations.  One 
commenter  believes  that  the  investment 
changes  should  apply  to  all  credit 
unions. 

In  response  to  these  comments,  the 
NCUA  Board  directed  the  Office  of 
Investment  Services  and  the  Office  of 
Examination  and  Insurance  to  review 
part  703  to  determine  if  regulatorv'  relief 
can  be  provided  to  all  credit  unions  in 
the  context  of  amending  part  703.  As  a 
result  of  this  review,  the  NCUA  Board 
issued  an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPR)  in  October  of  this 
year,  requesting  comment  from  credit 
unions  on  expanding  selected  sections 
of  part  703. 

One  commenter  believes  RegFlex 
credit  unions  should  be  able  to  make 
any  investments  that  banks  mav. 
Federal  credit  unions  do  not  have  the 
same  statutory  investment  authoritv  as 
banks  so  the  Board  cannot  adopt  this 
suggestion.  See  12  U.S.C  1757(15).  One 
commenter  would  not  include  the 
investment  regulation  in  RegFlex 
because  the  commenter  perceived  an 
increase  in  risk.  Three  commenters 
stated  they  did  not  approve  of 
expanding  investment  powers.  The 
NCUA  Board  recognizes  these  concerns 
but  believes  institutions  meeting  the 
RegFlex  criteria  can  manage  the 
additional  risk. 

Section  703.90(c)  requires  quarterlv 
stress  testing  (300  basis  point  shock)  of 
individual  complex  securities  if  the 
total  sum  of  complex  securities,  as 
defined  by  the  investment  regulation, 
exceeds  net  capital.  For  those  credit 
unions  that  measure  the  impact  of 
interest  rate  changes  on  their  entire 
balance  sheet  as  part  of  their  asset 
liability  management  programs,  the 
NCUA  Board  proposed  waiving  this 
regulator}-  requirement  for  RegFlex 
credit  unions.  The  NCUA  Board  also 
stated  that  RegFlex  credit  unions  should 
continue  to  measure,  at  least  quarterly. 
the  impact  of  a  sustained,  parallel  shift 
in  interest  rates  of  plus  and  minus  300 
basis  points  on  their  entire  balance 
sheet  as  part  of  their  asset  liability 
management  monitoring.  Fifty-nine 
commenters  would  waive  the  300  point 
basis  point  shock  test  for  RegFlex  credit 
unions.  Twelve  commenters  opposed 
waiving  the  quarterly  stress  testing  for 
RegFlex  credit  unions.  The  NCUA  Board 
has  decided  to  include  this  investment 
provision  in  the  final  regulation  because 
it  does  not  pose  a  significant  adverse 


effect  for  RegFlex  credit  unions.  This 
exemption  does  not  eliminate  stress 
testing,  rather  it  reduces  duplicative 
reporting  burden  for  those  institutions 
that  have  a  risk  management  process 
that  measures  the  impact  of  interest  rate 
changes  on  the  entire  balance  sheet. 

Section  703.40(c)(6)  limits  the 
discretionary  delegation  of  investments 
to  third  parties  to  100%  of  net  capital. 
NCUA  proposed  waiving  the  100°b 
limitation  and  permitting  RegFlex  credit 
unions  to  set  their  own  limit  in  a  policy 
adopted  by  their  boards  of  directors. 
Eighty-seven  Commenters  believe  it  is 
appropriate  for  NCL'A  to  waive  or 
modif\-  the  100%  limitation  on 
discretionary  delegation  of  investments 
and  allow  the  credit  union  to  set  a  limit 
via  board  policy.  Five  commenters  did 
not  support  waiving  the  100% 
limitation  on  discretionary  delegation  of 
investments  for  RegFlex  ehgiblecredit 
unions.  The  NCUA  Board  has  decided 
to  include  this  investment  provision  in 
the  final  regulation  because  it  offers 
expanded  investment  portfolio 
management  options  for  RegFlex 
institutions  and  it  would  not  have  a 
significant  adverse  impact  on  safety  and 
soundness. 

Section  703.110(d)  limits  zero  coupon 
investments  to  under  ten  vears  from 
settlement  date.  The  NCUA  Board 
proposed  removing  this  Limitation  for 
RegFlex  credit  unions.  Twelve 
commenters  specifically  supported  the 
exemption;  seven  commenters 
specifically  did  not.  The  NCUA  Board 
has  decided  to  include  this  investment 
provision  in  the  final  regulation  because 
it  would  not  have  a  significant  adverse 
impact  on  safety  and  soundness  and 
would  increase  potential  yield  when 
part  of  a  managed  ALM. 

The  NCUA  Board  had  previouslv 
decided  not  to  include  §  703.110.  which 
prohibits  stripped,  mortgage-backed 
securities,  residual  interests  in  CMOs/ 
REMICS.  mortgage  ser\-icing  tights, 
commercial  mortgage-related  securities. 
or  small  business  related  securities. 
Nevertheless,  a  number  of  commenters 
discussed  this  section.  Thirtv-two 
commenters  stated  NCl'A  should  permit 
RegFlex  credit  unions  to  make  these 
t\pe  of  investments.  Thirteen 
commenters  believe  stripped  mortgage- 
backed  securities  and  residual  interests 
in  CMOs/REMICs  are  not  viable 
investments  for  credit  unions.  Twelve 
commenters  stated  these  are  high  risk 
investments  and  suggested  that  perhaps 
a  percentage  of  total  investment  could 
be  allowed  if  credit  unions  measure  risk 
adequately.  Because  of  the  risk 
associated  with  these  tvpes  of 
investments,  the  NCUA  Board  has 
decided  not  to  incorporate  it  into  the 


final  regulation.  However,  as  discussed 
earlier,  comments  on  these  investment 
activities  are  requested  in  the  ANPR  on 
part  703. 

Five  commf^nters  requested 
investments  in  commercial  paper  for 
RegFlex  credit  unions.  One  commenter 
would  permit  natural  person  credit 
unions  the  same  investment  powers  as 
corporate  credit  unions.  One  commenter 
believes  NCUA  should  allow  credit 
unions  to  purchase  principal-only 
stripped  mortgage-based  securities  to 
hedge  interest  rate  risk  as  the  value  of 
the  security  moves  positivelv  to  a  rate 
increase.  Section  120(a)  of  the  Federal 
Credit  Union  Act  authorizes  the  NCUA 
Board  to  provide  expanded  investment 
authority  for  corporate  credit  unions  by 
regulation.  This  statutory  flexibility- 
does  not  exist  for  natural  person  credit 
unions.  The  ANPR  on  part  703 
requested  comments  on  authorizing 
principal-only  strips  as  a  vehicle  to 
hedge  interest  rate  risk. 

(3)  Section  701.25— Charitable 
Donations 

The  current  rule  limits  recipients  of 
charitable  donations  to  organizations 
located  in  or  conducting  activities  in  a 
community  in  which  the  federal  credit 
union  has  a  place  of  business. 
Furthermore,  the  board  of  directors 
must  approve  charitable  contributions, 
and  the  approval  must  be  based  on  a 
determination  by  the  board  of  directors 
that  the  contributions  are  in  the  best 
interests  of  the  federal  credit  union  and 
are  reasonable  given  the  size  and 
financial  condition  of  the  federal  credit 
union.  The  NCUA  Board  asked  whether 
credit  unions  meeting  the  RegFlex 
criteria  should  be  completely  exempt 
from  the  requirements  of  this  regulation. 
Eighty-three  commenters  stated  that  the 
entire  charitable  donations  regulation 
should  be  part  of  RegFlex  One  hundred 
and  fortv-four  commenters  believe  the 
charitable  donations  regulation  should 
be  eliminated  for  all  federal  credit 
unions.  Three  commenters  would  not 
include  charitable  donations  as  part  of 
RegFlex, 

The  NCUA  Board  is  convinced  that 
credit  unions  qualif\ing  for  RegFlex 
have  proven  their  track  record  of  sound 
management  and  should  be  exempt 
from  the  charitable  donations 
regulation  However,  the  Board  is  not 
convinced  that  this  exemption  should 
apply  to  all  credit  unions  The  donation 
of  a  credit  unions  members'  monev  to 
an  outside  party  is  a  highly  sensitive 
issue.  The  Board  believes  the 
requirements  in  the  current  regulation 
are  critical  for  nonqualifving  credit 
unions  to  ensure  that  the  interests  of  the 
credit  union's  members  are  protected 
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and  that  conflicts  of  interest  are 
avoided. 

(4)  Sections  701.32(b)  and  (c)— Payment 
on  Shares  by  Public  Unit  and 
Nonmembers 

The  current  regulation  limits  the 
maximum  amount  of  all  public  unit  and 
rmnrreniber  shares  to  20%  of  total 
shares  of  a  federal  credit  union  or  Si. 5 
million,  whichever  is  greater.  The 
\f"U.\  Board  proposed  that  these 
provisions  be  part  of  the  RegFlex  rule. 
Two  hundred  and  six  c(jmmenters 
supported  including  the  proposed 
[iroxisions  on  public  unit  and 
nonmember  ac:(  ounts  in  the  final  rule. 
Seven  commentfrs  would  not  include 
tliese  provisions  as  part  of  RegFlex. 
Eight  commenters  stated  that  lovv- 
mcome  credit  unions  should  be  e.xempt 
from  the  limits  on  nonmember  shares. 
One  conunenter  stated  that  RegFlex 
credit  unions  should  be  exempt  from  all 
of  the  provisions  of  *?  701.32.  Twenty- 
one  commenters  stated  this  exemption 
shiiuld  apply  to  all  credit  unions. 

A  number  of  commenters  stated  this 
regulation  is  unnecessary  because  of 
Pr:A.  While  PCA  may  serve  to 
discourage  excessively  rapid  asset 
growth  in  a  credit  union,  it  does  not 
mitigate  the  additional  risks  that  may  be 
presented  by  ntrnmember  shares.  These 
accounts  frequentU'  are  attracted  by 
offering  higher  than  normal  dividend 
rates  and  are  characteristically  more 
volatili-  than  core  member  shares.  This 
additional  volatility  can  pose  asset- 
liability  management  concerns  and 
licjuiditN  coni;erns  The  NCL'A  Board 
has  not  been  provided  any  convincing 
rational  for  exempting  all  federal  credit 
unions  trom  these  provisions  and  has 
incorporated  it  in  the  final  rule. 

Two  commenters  stated  this  provision 
shnuld  also  applv  to  state-chartered 
credit  unions  due  to  the  language  in 
^  741  204.  The  NCUA  Board  agrees  with 
this  comment.  If  a  state-chartered  credit 
union  meets  the  RegFlex  criteria,  then 
the  i;redit  uni(m  need  not  comply  with 
§  701.32(b)  and  (c).  A  state-chartered 
credit  union  that  onlv  meets  one  of  the 
two  criteria  may  also  avail  itself  of  the 
application  process. 

(5)  Section  701  23 — Purc:hase,  Sale  and 
Pledge  of  Eligible  Obligations 

The  NCUA  Board  requested  comment 

on  whether  to  permit  credit  unions  that 
meet  tht'  RegFlex  criteria  to  purchase 
anv  auto  loan,  credit  card  loan,  member 
hu.Moess  loan,  student  loan,  or  mortgage 
loan  from  any  other  credit  union  as  long 
as  they  are  loans  the  purchasing  credit 
iminn  is  empowered  to  grant.  The  only 
limitation  to  this  authorit\'  is  the 
statutorv  limitation  regarding  the 


purchase  of  eligible  obligations  from 
liquidating  credit  unions.  One  hundred 
and  sixty-three  commenters  supported 
expanding  the  authority  for  the 
purchase  and  sale  of  eligible  obligations. 
Some  of  the  commenters  believe  this 
provision  would  help  the  safety  and 
soundness  of  the  credit  union  system. 
Seven  commenters  suggested  this 
section  apply  to  all  federal  credit 
unions. 

One  commenter  stated  that,  due  to  the 
NCUSIF  nexus  in  §  741.8,  state- 
chartOTed  credit  unions  must  also  be 
granted  this  additional  authority.  The 
NCUA  Board  is  cognizant  that  it  failed 
to  state  clearly  that  RegFlex  credit 
unions  may  purchase  eligible 
obligations  from  federally  insured  credit 
unions.  The  final  rule  has  been 
amended  to  make  this  distinction  clear. 
Section  741.8  does  not  preempt  a  state's 
rule  that  grants  the  same  authority  as 
this  RegFlex  provision. 

One  commenter  recommended  that 
credit  unions  be  able  to  purchase 
member  loans  from  other  financial 
institutions  and  business  entities  but 
was  not  able  to  provide  a  compelling 
legal  basis  for  this  extension  of 
authority.  One  commenter  objected  to 
the  inclusion  of  this  section  and  stated 
that  allowing  federal  credit  unions  to 
hold  these  loans  in  their  portfolio  is 
contrary  to  NCUA's  historical  position. 
The  authority  for  this  provision  is  in 
section  107(14)  of  the  Federal  Credit 
Union  Act  The  legal  analysis  for 
including  this  provision  in  RegFlex  was 
addressed  in  the  preamble  to  the 
propcKed  rule  and  need  not  be  repeated 
here.  66  FR  15055.  15059  (March  15. 
2001).  The  NCUA  Board  believes  this 
authority  expands  the  liquidity  options 
for  credit  unions  and  enhances  the 
safety  and  soundness  of  the  credit  union 
system.  Therefore,  the  NCUA  Board  is 
incorporating  this  authority  into  the 
final  regulation,  with  the  only  limitation 
being  the  statutory  limitation  regarding 
the  purchase  of  eligible  obligation  from 
liquidating  credit  unions 

Comments  on  Other  Regulations 

The  NCUA  Board  requested  comment 
on  whether  any  other  regulation  should 
be  part  of  the  RegFlex  program. 
Numerous  comments  were  received  on 
various  regulations,  most  of  which  the 
Board  previously  stated  would  not  be 
part  of  RegFlex  or  are  statutorily 
required. 

Mortgage  Lending — Section  701.21(f) 
and  (g) 

One  hundred  and  seventy 
commenters  recommended  easing 
regulatory  limits  or  "examiner 
guidelines"  limiting  mortgage  lending 


for  RegFlex  credit  unions.  These 
commenters  mistakenly  believe  there 
are  examiner  guidelines  or  a  regulator)' 
limit  on  bow  many  mortgages  a  credit 
union  may  make.  Five  commenters 
asked  that  mortgage  lending  be 
liberalized,  but  did  not  specify  how  this 
should  be  accomplished.  The  agency 
will  continue  to  review  its  mortgage 
lending  regulation  to  determine  if  it  can 
reduce  regulatory  burden.  One  hundred 
and  one  commenters  requested  that 
RegFlex  credit  unions  be  exempt  from 
loan  maturity  limits.  One  commenter 
suggested  that  RegFlex  credit  unions 
have  30  years  to  finance  the  purchase  of 
vacation  or  rental  properties.  One 
commenter  believes  RegFlex  credit 
unions  should  have  a  3()-year  maturity 
on  home  improvement  and  home  equity 
loans.  Most  of  NCUA's  loan  maturity 
limits  are  statutory  but  the  agency  will 
continue  to  review  ^  701.21(f)  to 
determine  if  there  is  a  need  to  expand 
the  20-year  maturity  limit  for  those 
specified  types  of  loans. 

Leasing — Part  714 

In  the  proposal,  the  NCUA  Board 
stated  that  the  leasing  regulation  is  not 
currently  a  good  candidate  for  RegFlex 
because  of  safetv  and  soundness 
concerns.  In  any  case,  seventy-four 
commenters  recommended  including 
the  leasing  regulation  as  part  of  RegFlex, 
but  did  not  specif\-  whether  it  should 
include  the  whole  regulation  or  simply 
certain  provisions.  Six  commenters 
requested  an  exemption  from  the  25% 
residual  interest  requirement  imposed 
by  §  714.4.  P'ive  commenters  would  not 
include  leasing  in  RegFlex.  One 
commenter  requested  that  NCUA 
exempt  all  credit  unions  from  the 
leasing  regulation.  The  NCUA  Board  is 
not  persuaded  that  the  leasing 
regulation  should  be  part  of  RegFlex. 
The  NCUA  Board  has  safety  and 
soundness  concerns  regarding  leasing 
and  has  not  been  provided  any 
convincing  rationale  on  why  the  leasing 
regulation  is  unduly  burdensome. 

Incidental  Powers — Part  721 

The  NCUA  Board  stated  that  it  did  not 
believe  the  new  incidental  powers 
activities  regulation  should  be  part  of 
RegFlex.  Six  commenters  stated  that 
RegFlex  credit  unions  should  have 
greater  latitude  with  their  incidental 
powers.  One  commenter  stated  that 
incidental  powers  should  not  be  part  of 
RegFlex.  The  NCUA  Board  issued  a  final 
rule  on  incidental  powers  in  luly  that 
expands  a  credit  union's  incidental 
powers  activities  and  is  applicable  to  all 
federal  credit  unions. 
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Interest  Rate  Ceiling— Section 
701.21(c)(7l 

One  commenter  requested  that  the 
NCUA  Board  increase  the  interest  rate 
ceiling  for  RegFlex  credit  unions.  NCUA 
is  statutorily  required  to  review  its 
interest  rate  ceiling  every  18  months  if 
the  ceiling  is  above  15%.  The  NCUA 
Board  does  not  believe  RegFlex  credit 
unions  should  have  a  higher  interest 
rate  ceiling  than  the  current  18%. 

CUSO  Regulation— Part  712 

One  commenter  recommended  that 
NCUA  should  exempt  RegFlex  credit 
unions  from  unspecified  provisions  of 
the  CUSO  regulation.  The  NCUA  Board 
is  not  including  the  regulation  in 
RegFlex  because  it  was  updated  in  July 
of  this  year  and  it  received  no  specific 
recommendation.  The  Board  wishes  to 
note  that  the  1%  investment  and 
lending  limits  are  statutory.  See  12 
U.S.C.  1757(5)(D)  and  {7){i). 

Member  Business  Loans — Part  723 

One  commenter  recommended  that 
NCUA  exclude  the  member  business 
loan  regulation  from  RegFlex.  Thirtv- 
four  commenters  requested  exemptions 
from  member  business  loan 
requirements  that  are  not  statutorv  in 
nature.  Seven  other  commenters 
requested  more  flexibility  in  member 
business  loans.  Seventy  commenters 
stated  RegFlex  credit  unions  should  be 
exempt  from  the  loan-to-value 
requirements  in  the  member  business 
loan  regulation.  One  commenter 
requested  an  exemption  from  the  staff 
experience  requirement  in  the  member 
business  loan  regulation.  Four 
commenters  would  lift  the  statutor>-  cap 
on  member  business  loans  for  RegFlex 
credit  unions.  Two  commenters 
requested  that  RegFlex  credit  unions 
have  the  ability  to  offer  unsecured 
business  loans  that  are  not  credit  cards 
or  lines  of  credit  up  to  a  present  limit 
of  S50.000  One  commenter  requested 
the  amount  of  the  aggregate  loan  limit 
on  business  loans  to  one  individual  or 
group  should  be  increased  to  25%  of  net 
worth  for  RegFlex  credit  unions.  The 
NCUA  Board  does  not  believe  the 
member  business  loan  regulation  is  a 
good  candidate  for  RegFlex  because  of 
statutory  requirements  and  safetv  and 
soundness  concerns.  See  12  U.S.C. 
1757a.  However,  as  a  part  of  the 
agenc\  s  ongoing  regulatory  review- 
process,  the  entire  member  business 
regulation  is  scheduled  for  review  in 
2003.  The  NCUA  Board  will  continue 
with  its  efforts  to  reduce,  where 
appropriate,  regulatory  burden. 


Fidelity  Bond  Coverage — Part  713 

Four  commenters  stated  RegFlex    • 
credit  unions  should  be  exempt  from 
unidentified  provisions  of  part  713  on 
fidelity  bond  coverage.  The  NCUA 
Board  believes  this  regulation  is 
minimally  burdensome  for  credit  unions 
and,  due  to  safety  and  soundness 
concerns,  will  not  be  part  of  RegFlex. 

Field  of  Membership  Issues 

In  the  proposal,  the  NCUA  Board 
stated  that  field  of  membership  issues 
should  not  be  part  of  RegFlex 
Nevertheless,  numerous  commenters 
addressed  this  issue.  Sixteen 
commenters  did  not  believe  field  of 
membership  issues  should  be  part  of 
RegFlex.  One  commenter  stated  field  of 
membership  issues  should  be  part  of 
RegFlex. 

One  hundred  and  forty-eight 
commenters  supported  freezing  the 
asset  base  for  purposes  of  calculating 
the  operating  fee  as  an  incentive  for 
expanding  into  the  low-income  area. 
Four  commenters  disagreed  with  this 
provision  being  part  of  RegFlex.  One 
hundred  and  twenty  commenters 
supported  the  use  of  incentives  to 
encourage  credit  unions  to  expand  into 
low-income  or  underserved 
communities.  Four  commenters  did  not 
approve  of  any  incentives  for  credit 
unions  to  add  underserved  areas. 

Last  year,  the  NCUA  Board  issued 
final  amendments  to  NCUA's  Chartering 
Manual  that  addressed  the  addition  of 
underser\ed  areas.  Although  the  NCUA 
Board  deferred  an\'  action  regarding 
incentives,  it  did  streamline  the 
application  process.  As  a  result,  over 
one  hundred  and  twenty-seven  federal 
credit  unions  have  added  underserved 
areas  this  year.  It  appears  that  no 
incentives  are  warranted  since  credit 
unions  are  rapidly  expanding  into 
underserved  areas.  The  Board  will 
continue  to  monitor  this  issue  and,  if 
the  increase  in  service  to  underser\'ed 
areas  begins  to  diminish  significantlv,  it 
will  review  the  issue  again. 

Examination  Issues 

Although  the  NCUA  Board  did  not 
request  comment  on  changes  to  NCUA's 
supervision  and  examination  program 
for  credit  unions  meeting  the  RegFlex 
criteria,  many  commenters  addressed 
this  issue.  Five  hundred  and  one 
commenters  stated  that  a  different  exam 
cycle  or  more  favorable  examination 
treatment  should  be  offered  to  RegFlex 
credit  unions  Manv  of  these 
commenters  requested  a  streamlined 
examination  process  for  RecFlex  credit 
unions.  Most  of  these  commenters 
suggested  an  18  to  24  month  cycle. 


Many  of  these  commenters  also  stated 
that  outside  auditors  should  perform 
audits  in  lieu  of  on-site  examinations  to 
save  time  and  avoid  duplication.  Three 
commenters  stated  that  RegFlex  credit 
unions  should  not  have  more  favorable 
treatment  than  other  credit  unions.  The 
NCUA  Board  recently  adopted  a  risk- 
ba.sed  examination  scheduling  policy, 
that  will  result  in  many  credit  unions 
being  examined  twice  over  a  three-year 
period.  The  agency's  intent  is  to  move 
toward  a  more  risk-focused  examination 
approach  to  place  greater  reliance  on 
outside  audits.  This  approach,  however, 
will  not  relieve  NCUA  of  its 
responsibility  to  evaluate  safety  and 
soundness.  The  role  of  an  audit  is  to 
evaluate  the  adequacy  of  internal 
controls  and  to  attest  to  the  fairness  of 
financial  statement  presentation,  but  not 
to  evaluate  risk  to  the  NCUSIF.  The 
NCUA  Board  will  continue  to  review 
the  examination  process  to  determine  if 
it  can  be  further  streamlined  and 
improved. 

Four  commenters  suggested  that 
NCUA  should  revise  peer  comparisons 
for  RegFlex  credit  unions.  Four  other 
commenters  stated  that  NCUA  should 
eliminate  peer  comparisons  for  RegFlex 
credit  unions.  Two  commenters  were 
not  in  favor  of  eliminating  peer 
comparisons  and  do  not  believe  that 
delinquency  and  charge-off  ratios 
should  be  less  important  to  examiners. 
NCUA  provides  peer  comparisons 
primarily  for  use  by  credit  union 
management.  Generally,  the  agency 
finds  that  credit  unions  appreciate 
receiving  this  information  and,  in  fact, 
some  have  requested  that  NCUA 
provide  a  more  detailed  presentation  of 
the  data.  The  peer  information  is  used 
by  NCUA  examiners  as  a  frame  of 
reference,  rather  than  a  determination  of 
a  CAMEL  rating.  Two  commenters 
requested  more  flexibilitv  on 
delinquency  and  charge-offs  for  RegFlex 
credit  unions.  One  commenter  perceives 
a  tendency  for  examiners  to  recommend 
that  credit  unions  develop  written 
policy  statements  to  replace  current 
documented  operating  procedures. 
Since  these  comments  primarilv  relate 
to  examination  issues  affecting  all  credit 
unions,  they  will  be  addressed 
separately  from  this  rule.  NCUA  is 
currently  reviewing  these  issues  and 
may  incorporate  some  of  these  ideas  in 
the  revised  examiners  guide. 

Prompt  Corrective  Action— Part  702 

One  hundred  and  fiftv-three 
commenters  believe  NCUA  should  grant 
RegFlex  credit  unions  more  favorable 
treatment  under  PCA.  The  basic  net 
worth  criteria  contained  in  the  PCA 
were  established  by  Congress,  and 
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NCUA  does  not  have  the  ability  to 
change  them.  More  importantly,  to  be 
eligible  for  RegFlex.  a  credit  union's  net 
worth  must  e.xceed,  by  200  basis  points, 
the  minimum  level  for  it  to  be  well 
capitalized  under  PCA.  By  virtue  of 
being  well  capitalized,  the  credit  union 
is  not  affected  by  PCA,  and  there  is  no 
more  favorable  treatment  that  could  be 
offered  under  PCA. 

State  Charters 

Twenty-two  commenters  stated  that 
NCUA  should  expand  the  rules  to  make 
RegFlex  applicable  to  state-chartered 
credit  unions  The  NCUA  Board 
recognizes  and  is  committed  to  the  dual 
chartering  svstem.  Likewise,  as  the 
regulator  of  federal  credit  unions,  the 
NCUA  Board  is  committed  to  reducing 
regulatory  burden,  where  appropriate, 
on  federal  credit  unions.  On  those 
occasions  when  a  regulation  applies  to 
state-chartered  credit  the  NCUA  Board 
will  expand  RegFlex  to  them. 

Spctinn  T22.3la)ll  I — Proposed 
Amendment  to  the  Appraisal  Regulation 

NCUA's  current  appraisal  regulation 
is  more  restrictive  than  the  regulations 
of  other  financial  institution  regulators. 
Because  experience  has  demonstrated 
that  most  credit  unions  are  able  to 
manage  a  higher  degree  of  risk  in 
making  loans  without  an  appraisal,  the 
.N(;U.\  Board  proposed  an  amendment 
to  §  722.3(a)(2)  to  increase  the  threshold 
for  an  appraisal  from  SlOO.OOO  to 
S250.000  The  NCUA  Board  also 
proposed  to  increase  the  threshold  for 
an  appraisal  for  a  member  business  loan 
to  S250.UOO  if  it  involves  real  estate.  The 
increase  would  be  consistent  with  the 
regulatory  provisions  of  tne  agencies 
regulating  banks  and  thrifts.  Two 
hundred  and  eighty-two  commenters 
fully  supported  the  proposed  dollar 
threshold  for  an  appraisal  Tw-enty 
commenters  objected  to  increasing  the 
appraisal  threshold.  One  commenter 
opposed  increasing  the  threshold  for 
business  lending  because  this 
commenter  believes  this  type  of  lending 
is  riskier.  One  commenter  suggested  that 
NCUA  modernize  appraisal 
requirements  for  agricultural  lending. 

The  NCUA  Board  has  not  been 
persuaded  that  the  increase  in  the 
.ippraisal  threshold  would  significantly 
increase  safety  and  soundness  concerns 
>n  the  proposed  amendment  is  adopted 
in  the  final  rule.  Credit  unions  must  still 
make  reasonable  determinations  of 
value  to  ensure  compliance  with  loan- 
to-value  requirements.  Section  722.3(d) 
of  the  appraisal  rule  requires  that  a  real 
estate  related  tran.saction  under  the 
dollar  threshold  be  supported  by  a 
written  estimate  of  market  value 


performed  by  an  independent,  qualified, 
and  experienced  individual.  In  addition, 
§  722.3(e)  allows  NCUA  to  require  an 
appraisal  whenever  necessary  to  address 
safety  and  soundness  concerns.  These 
two  sections  of  the  appraisal  rule 
mitigate  any  potential  safety  and 
soundness  concerns  raised  by  increasing 
the  dollar  threshold. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  regulation  may  have  on  a 
substantial  number  of  small  entities 
(primarily  those  under  $1  million  in 
assets).  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
reason  for  this  determination  is  that  the 
final  rule  reduces  regulatory  burden. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  ndes.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  determined  that  this  is  not 
a  major  rule. 

PaperViork  Reduction  Act 

The  application  requirements  in  part 
742  have  been  submitted  to  the  Office 
of  Management  and  Budget.  Under  the 
Papenvork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  Number.  The 
control  number  will  be  displayed  in  the 
table  at  12  CFR  part  795, 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatoni' 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA.  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  One  section  of 
this  final  rule  will  lift  a  regulator}' 
requirement  for  some  federally-insured 
state-chartered  credit  unions.  However, 
this  final  rule  will  not  have  a  substantial 
direct  effect  on  tbe  states,  on  the 


relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  cmd 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  the  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act  of  1999 — 
Assessment  of  Federal  Regulations  and 
Policies  on  Families 

The  NCUA  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act.  1999. 
Pub.  L.  105-277.  112  Stat.  26821  (1998). 

List  of  Subjects 

12  CFR  Part  722 

Credit  unions.  Mortgages,  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  742 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  November  15,  2001. 

Becky  Baker. 

Secretan,'  of  the  Board 

For  the  reasons  stated  in  the 
preamble,  12  CFR  chapter  VII  is 
amended  as  follows: 

PART  722— APPRAISALS 

1.  The  authority  citation  for  part  722 
continues  to  read  as  follows: 

Authority:  12  I'  S.C  1766,  1789  and  3339. 

§722.3    [Amended] 

2.  Section  722.3(a)((l)  is  amended  by 
replacing  the  number  "100,000"  with 
"250,000"  and  removing  the  words 
"except  if  it  is  a  business  loan  and  then 
the  transaction  value  is  S50.000  or  less." 

3.  Add  part  742  to  read  as  follows; 

PART  742— REGULATORY 
FLEXIBILITY  PROGRAM 

Sec. 

742.1  What  is  NCUA's  Regulatory 
Flexibility  Program? 

742.2  Hou  do  I  become  eligible  for  the 
Regulatory  Flexibility  Program? 

742.3  Will  NCL'.A  notify  me  when  I  am 
eligible  for  the  Regulatory  Flexibility 
Program? 

742.4  From  what  NCUA  Regulations  will  1 
be  exempt? 

742.5  What  additional  authority  will  I  be 
granted? 

742.6  How  can  I  lose  my  RegFlex 
eligibility'' 

742.7  What  is  ihe  ap|ieal  process? 

742.8  If  I  lose  my  RegFlex  authority,  will 
my  past  actions  be  grandfathered? 


Authority:  12  U.S.C  1756  and  1766. 

§  742.1     What  is  NCUA  s  Regulatory 
Flexibility  Program? 

NCU.^'s  Regulatory  Flexibility 
Program  (RegFlex)  exempts  credit 
unions  with  a  current  net  worth  of  nme 
percent  (or  if  a  credit  union  is  subject 
to  a  risk-based  net  worth  requirement 
under  §  702.103  of  this  chapter,  it  mu£t 
be  200  basis  points  over  its  risked  based 
net  worth  level  or  nine  percent, 
whichever  is  higher)  and  a  CAMEL 
rating  of  1  or  2.  for  two  consecutive 
examinations,  from  all  or  part  of 
identified  NCUA  regulations.  The 
Regulatory  Flexibility  Program  also 
grants  eligible  credit  unions  additional 
powers. 

§  742.2     How  do  I  t>ecome  eligible  for  the 
Regulatory  Flexibility  Program? 

Eligibility  is  automatic  as  soon  as  the 
credit  union  meets  the  net  worth  and 
CAMEL  criteria.  If  a  credit  union  is  a 
CAMEL  3  (or  CAMEL  1  or  2  for  less  than 
two  consecutive  cycles)  with  a  net 
worth  in  excess  of  9  percent  or  if  the 
credit  union  is  a  CAMEL  1  or  2  with  a 
net  worth  under  9  percent  (or  if  a  credit 
union  is  subject  to  a  risk-based  net 
worth  requirement  under  §  702.103  of 
this  chapter,  and  it  does  not  exceed  200 
basis  points  over  its  risk  based  net 
worth  level),  it  can  apply  to  the  regional 
director  for  a  RegFlex  designation,  in 
whole  or  in  part. 

§  742.3    Will  NCUA  notify  me  when  I  am 
eligible  for  the  Regulatory  Flexibility 
Program? 

Yes.  Once  this  rule  is  effective,  NCUA 
will  notify  all  RegFlex  eligible  credit 
unions.  Subsequent  notifications  of 
eligibility  will  occur  after  an  application 
for  a  RegFlex  designation  or  as  part  of 
the  examination  process. 

§742.4     From  wtiat  NCUA  Regulations  will 
I  be  exempt? 

RegFlex  credit  unions  are  exempt 
from  tbe  provisions  of  tbe  following 
NCUA  Regulations:  §  701.25.  §  701.32(b) 
and  (c).  §  701.36(a),  (b)  and  (c). 
§  703.40(c)(6).  §  703.90(c).  and 
§703.1 10(d)  of  this  chapter 

§  742.5    What  additional  authority  will  I  be 
granted? 

Notwithstanding  the  general 
limitations  in  §701.23  of  this  chapter, 
RegFlex  credit  unions  are  eligible  to 
purchase  any  auto  loan,  credit  card 
loan,  member  business  loan,  student 
loan  or  mortgage  loan  from  any  federally 
insured  credit  union  as  long  as  the  loans 
are  loans  that  the  purchasing  credit 
union  is  empowered  to  grant.  RegFlex 
credit  unions  are  authorized  to  keep 
these  loans  in  their  portfolio.  If  a 


RegFlex  credit  union  is  purchasing  the 
eligible  obligations  of  a  liquidating 
credit  union,  the  loans  purchased 
cannot  exceed  5%  of  the  unimpaired 
capital  and  surplus  of  the  purchasing 
credit  union. 

§  742.6     How  can  I  lose  my  RegFlex 
eligibility? 

Eligibility  may  be  lost  in  two  ways 
First,  the  credit  union  no  longer  meets 
the  RegFlex  criteria  set  forth  in  §  742.1. 
When  this  e%ent  occurs,  the  credit 
union  must  cease  using  the  additional 
authority  granted  by  this  rule.  Second, 
the  regional  director  for  substantive  and 
documented  safety  and  soundness 
reasons  may  revoke  a  credit  union's 
RegFlex  authority  in  whole  or  in  part. 
The  regional  director  must  give  a  credit 
union  written  notice  stating  the  reasons 
for  this  action.  The  revocation  is 
effective  as  soon  as  the  regional 
director's  determination  has  been 
received  by  the  credit  union. 

§  742.7    What  is  the  appeal  process? 

A  credit  union  has  60  days  from  the 
date  of  the  regional  director's 
determination  to  revoke  a  credit  union's 
RegFlex  authority  (m  whole  or  in  part) 
to  appeal  the  action  to  NCUA's 
Supervisory  Review  Committee  The 
regional  director's  determination  will 
remain  in  effect  unless  the  Supervisor* 
Review  Committee  issues  a  different 
determination.  If  the  credit  union  is 
dissatisfied  with  the  decision  of  the 
Supervisor\-  Review  Committee,  the 
credit  union  has  60  days  from  the 
issuance  of  this  decision  to  appeal  to  the 
NCUA  Board 

§  742.8    H  I  lose  my  RegFlex  authority,  will 
my  past  actions  be  grandfathered? 

.\ny  action  by  the  credit  union  under 
the  RegFlex  authority  will  be 
grandfathered.  .\ny  actions  subsequent 
to  losing  the  RegFlex  authority  must 
meet  .NCUA's  regulatory  requirements 
This  does  not  diminish  NCL'A's 
authority  to  require  a  credit  union  to 
divest  its  investments  or  assets  for 
substantive  safety  and  soundness 
reasons. 

IFR  Df.i    01-291.T2  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[CX)cket  No.  2001-SW-4a-AD;  Amendment 
39-12508:  AD  2001-19-51] 

RIN2120-AA64 

Airworthiness  Directives:  Eurocopter 
France  Model  SA341G.  SA342J,  and 
SA-360C  Helicopters 

agency:  Federal  Aviation 
.Administration.  DOT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 

adopting  .Airworthiness  Directive  (AD) 
2001-19-51.  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Eurocopter  France  (ECF)  Model 
SA341G.  SA342I.  and  S.A-360C 
helicopters  by  individual  letters.  This 
AD  requires,  before  further  flight, 
replacing  a  certain  unair\North\'  main 
rotor  head  torsion  tie  bar  (tie  bar)  with 
an  airworthy  tie  bar.  This  AD  also 
requires  revising  the  limitations  section 
of  the  maintenance  manual  by  adding  a 
life  limit  for  certain  tie  bars.  This  .\D  is 
prompted  bv  an  accident  involving  an 
ECF  Model  'SA34lG  helicopter  due  to 
the  failure  of  a  tie  bar.  The  actions 
specified  by  this  .AD  are  intended  to 
prevent  failure  of  a  tie  bar.  loss  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  December  10.  2001.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  .\D  2001-19-51, 
issued  on  September  21.  2001.  which 
contained  the  requirements  of  this 
amendment 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuan.  22.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  iFAA).  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention;  Rules  Docket  No  2001 -S\V- 
48-AD,  2601  Meacham  Blvd    Room 
663.  Fort  Worth.  Texas  76137.  '^'ou  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adrommf^nt^^fiia  cov. 
FOR  FURTHER  INFORMATION  CONTACT:  |im 
Grigg.  Aviation  Safety  Engineer.  FA.A. 
Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0110.  telephone (817) 222-5490. 
fax  (Riri  222-59(^1 
SUPPLEMENTARY  INFORMATION:  On 
September  21.  2001.  the  FAA  issued 
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Emergency  AD  2001-19-51  for  ECF 
Model  .SA341G.  SA342I.  and  SA-360C 
helicoptprs  whirh  requires,  before 
further  flight,  rrpldt.ing  certain 
Liiidirworthy  tie  bars  with  airworthy  tie 
bars  The  AD  also  requires  revising  the 
limitations  section  of  the  maintenance 
manual  by  adding  a  life  limit  for  certain 
tie  bars  and  specifies  that  certain  tie 
bars  are  not  approved  for  installation  on 
anv  helicopter.  That  action  was 
prompted  by  an  accident  involving  an 
E(T  Model  SA341G  helicopter  due  to 
the  failure  of  a  tie  bar.  The  ECF  Model 
SA342I  and  SA-360C  helicopters  are 
equipped  with  tie  bars  identical  to  the 
one  that  failed  on  the  ECF  Model 
SA34 1 G  helicopter.  Failure  of  a  tie  bar 
could  result  in  loss  of  a  main  rotor  blade 
and  subsequent  loss  of  control  of  the 
aircraft. 

ECF  has  issued  Telex  Alert  Nos.  01.28 
and  01.38.  both  dated  August  7.  2001. 
which  declare  certain  tie  bars 
unairworthy  and  impose  a  20-year  life 
limit  for  certain  other  tie  bars.  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authoritv  for  France,  classified  these 
telex  alerts  as  mandatory  and  issued  AD 
Nos.  2001-374-040(A)  and  2001-375- 
046(A).  both  dat(;d  August  22.  2001,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
ECF  Model  SA341G.  SA342J.  and  SA- 
360("  helicopters  of  the  same  type 
designs,  the  FAA  issued  Emergency  AD 
2001-19-51  to  prevent  failure  of  a  tie 
bar  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires,  before 
further  flight,  replacing  certain 
unairworthy  tie  bars  with  ainvorthv  tie 
bars.  The  AD  also  requires  revising  the 
limitations  section  of  the  maintenance 
manual  by  adding  a  life  limit  for  tie 
bars.  P/N  341  A3 1-4933-00  and 
341  A3 1-4933-01 .  of  20  vears  from 
initial  installation  on  anv  helicopter. 
The  existing  5.000  hours  TIS  life  limit 
on  those  tie  bars  remains  the  same.  Tie 
bars,  P/N  341A31-4933-00  and 


341A31-4933-01.  are  to  be  removed 
from  service  when  either  the  vears  or 
hours  life  limit  is  reached,  whichever 
occurs  first.  The  AD  also  specifies  that 
tie  bars,  P/N  341A31-4904-00,  -01.-02, 
-03.  and  360A31-1097-02  and  -03,  are 
not  approved  for  installation  on  anv 
helicopter.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  and  controllability  of 
the  helicopter.  Therefore,  the  actions 
previously  mentioned  are  required 
before  further  flight,  and  this  AD  must 
be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comniOTit  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effectivie  immediately  by  individual 
letters  issued  on  September  21,  2001  to 
all  known  U.S.  owners  and  operators  of 
ECF  Model  SA341G,  SA342J,  and  SA- 
360C  helicopters.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  14  CFR  39.13  to  make  it  effective  to 
all  persons. 

The  FAA  estimates  that  33  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  8 
work  hours  per  helicopter  to  accomplish 
the  reqoired  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Required  parts  will  cost  approximately 
$13,335  per  helicopter,  assuming  all  3 
tie  bars  are  replaced.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S445.895  {S13.815  per  helicopter). 

Comments  Invited 

Althaugh  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  bv 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  e.xtremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify-  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules  ■ 
Docket  for  examination  bv  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SVV- 
48-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator)'  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  FAA.  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth.  Texas. 

List  of  Subjects  in  14  CFR  PaH  39 

Air  transportati(jn.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g).  401 13.  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-19-51     Euroropter  France: 

Amendment  39-12508.  Docket  No. 

2001-SW-48-AD. 
Applicability:  Model  SA341G.  SA342I,  and 
SA-360C  helicopters  with  the  following 
main  rotor  head  torsion  tie  bar  (tie  bar),  part 
number  (P/N): 

341A31-19O4-O0.  -01.-02,  -03: 

341.^31-4933-00.  -01:  or 

360A31-1097-O2.  or  -03; 
installed,  certificated  in  any  category. 

Note  1:  This  \D  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  tjeen 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  Id)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  failure  of  a  tie  bar.  loss  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  aircraft,  accomplish  the 
following: 

(a)  Remove  each  tie  bar,  P/N  341 A31- 
4904-00.  -01 ,  -02.  or  -03;  360A3 1-1 097-02 
or  -03.  from  service  and  replace  with  an 
airworthy  tie  bar.  P/N  341A31-4933-00  or 
341A31-493.3-01. 

Note  2:  Eurocopter  France  Telex  Alert  Nos. 
01.28  and  01.38.  both  dated  August  7.  2001. 
pertain  to  the  subject  of  this  AD 

(b)  Replace  each  tie  bar.  P/N  341A31- 
4933-00  or  341A31-4933-01.  if  20  or  more 
years  have  elapsed  since  initial  installation 
on  anv  helicopter,  with  an  airworthy  tie  bar. 
P/N  341.\.31^9.33-00  or  341.^31^93.3-01.  If 
the  date  of  initial  installation  on  any 
helicopter  cannot  be  determined,  use  the  date 
of  manufacture  of  the  tie  bar  as  the  date  of 
initial  installation. 

(c)  This  AD  revises  the  limitations  section 
of  the  maintenance  manual  by  adding  a  life 
limit  for  tie  bars.  P/N  .341A31^933-O0  and 
341.^31-4933-01.  of  20  years  from  initial 
installation  on  anv  helicopter  and  retains  the 
existing  5.000  hours  time-in-service  (TIS)  life 
limit  on  those  tie  bars.  Tie  bars.  P/N  341A31- 
4933-00  and  341 A31-4933-01.  are  to  be 
removed  from  service  when  either  the  years 
or  hours  TIS  life  limit  is  reached,  whichever 
occurs  first  Tie  bars.  P/N  341  A3 1^904-00. 


-01.  -02.  and  -03.  and  360.^31-1097-02  and 
-03.  are  not  approved  for  installation  on  any 
helicopter. 

(d)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcraft  Directorate  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  will  not  h>e 
issued. 

(f)  This  amendment  becomes  effective  on 
December  10,  2001,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  bv  Emergency  AD 
2001-19-51,  issued  September  21,  '2001. 
which  contained  the  requirements  of  this 
amendment. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'.Aviatibn  Civile 
(France),  AD"s  2001-374-040(A)  and  2001- 
375-046(A).  both  dated  August  22.  2001. 

Issued  in  Fort  Worth,  Texas,  on  November 
9.  2001. 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

(PR  Doc  01-29189  Filed  11-21-01:  8:45  am] 

BILUNG  CODE  491f>-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  1 

RIN2125-AE73 

Engineering  Services 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulation  for  engineering  services  by 
removing  a  sentence  that  defined 
expenditures  for  the  establishment. 
maintenance,  general  administration, 
supervision,  and  other  overhead  of  the 
State  highway  department,  or  other 
instrumentality  or  entity  referred  to  in 
the  regulation,  as  ineligible  for  Federal 
participation  This  amendment  to  the 
regulation  stems  from  a  provision  in  the 
Transportation  Equity  .Act  for  the  21st 
Century  (TEA-21)  that  changed 
statutory  requirements  to  allow  for 
eligibility  of  administrative  costs  for 
State  transportation  departments. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  24.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Max  Inman.  Federal-aid  Financial 


Management  Division.  (202)  366-2853 
or  Mr.  Steve  Rochlis.  Office  of  the  Chief 
Counsel.  (202)  366-1395.  Federal 
Highway  Admini'^tration,  400  Seventh 
Street  S\V.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t  .  Monday  through  Friday, 
except  Federal  holidays 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Offices 
Electronic  Bulletin  Board  Service  (202) 
512-1661    Internet  users  may  reach  the 
Office  of  the  Federal  Register's 
homepage  at  http://ww\s-. nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at  http:// 
wivw.access.gpo.gov/nara. 

Background 

Prior  to  the  TEA-21  (Pub.  L  105-178. 
112  Stat.  107  11998),  expenditures  for 
the  establishment,  maintenance,  general 
administration.  super\ision.  and  other 
overhead  of  the  State  hiEhwa\' 
department,  or  other  instrumentality  or 
entity  referred  to  in  paragraph  (b)  of  23 
CFR  1.11,  were  not  eligible  for  Federal 
participation   Section  302  of  title  23, 
U.S.  Code,  requires  a  State  to  have  a 
functioning  transportation  department 
as  a  condition  for  recening  Federal-aid 
highway  funds   The  FHWA  has 
interpreted  this  pnnision.  in 
accordance  with  legislative  intent,  to 
mean  that  the  costs  of  operating  the 
State  transportation  department  were 
not  eligible  for  Federal  highway  funds 
This  policy  was  inconsistent  with 
general  government  policy  issued  in  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-87  '  which  allows 
Federal  participation  m  a  States 
indirect  or  overhead  costs 

Section  1212  (a)  of  the  TEA-21 
amended  section  302.  clarifying  that  the 
requirement  to  maintain  a  suitably 
equipped  and  organized  transportation 
department  did  not  effect  a  State's 
eligibilitv  to  be  reimbursed  for  costs 
(including  costs  for  indirect  rates). 

The  purpose  for  this  statutory  change 
was  to  provide  for  a  consistent  policy 
for  cost  reimbursement,  specifically 
among  Federal  transportation  agencies. 

Therefore,  the  FHW.A  is  amending  the 
regulation  for  engineering  services  In 
23  CFR  1  11  ia).  the  first  paragraph  is 
amended  bv  removing  the  last  sentence 
of  the  paragraph.    Expenditures  for  the 


OMB  Circular  A-87.  Cost  Principles  for  Slate. 
Local,  and  Indian  Tribal  Governments,  is  available 
at  the  following  LIRL  hnp:i /w-wm Mhitehouse gov/ 
omb/circulars. 
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establishment,  maintendiico.  general 
administratit)n.  supprvision.  and  other 
overhead  of  the  State  highw.n 
department,  or  other  instrumentalitv  or 
entitv  referred  to  in  paragraph  (b)  of  this 
section  shall  not  he  eligible  for  Federal 
partH  ipation." 

Di.scussion  of  Comments 

Th-'  Federal  Highway  Administration 
linl  11,  t  receive  any  comments  to  the 
tloi.kt't  of  the  notic:e  of  proposed 
ruiein  ikinu  published  on  July  26,  2000, 
at  f)5  FK4.T94I 

Rulemaking  Analyses  and  Notices 

This  hnal  rule  makes  only  minor 
tet:hnical  corrections  to  our  existing 
regulation.  The  rule  amends  outdated 
statutory  language  that  stems  from  a 
prmision  in  the  Transportation  Equity 
Act  for  the  21st  Centun.-  (TEA-21)  that 
changed  statutory  requirements  to  allow 
for  eligihilitv  of  .ulministrative  costs  for 
State  transportation  departments.  As  a 
result  of  the  revised  statutory 
requirements,  the  FH\V.'\  is  amending 
its  regulation  at  23  CFR  l.H  (a)  to 
reflec  t  that  costs  of  engineering  services 
pt-rformed  by  the  State  highway 
department  may  be  eligible  for  Federal 
participation  to  th>'  "xti'iit  that  -uch 
costs  are  directlv  iiitrihutaiile  to  specific 
projects. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  considered  the  impact 
of  this  action  and  has  determined  that 
it  is  not  a  significant  rulemaking  action 
within  the  meaning  of  Executive  Order 
12866  or  significant  within  the  meaning 
of  the  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  action  merely 
amends  a  regulation  it  is  anticipated 
that  its  economic  impact  is  minimal, 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

in  compliance  with  the  Regulatory 
Flexibilitv  .Act  (5  I'SC;.  601-612).  the 
FH\V.\  has  evaluated  the  effects  of  this 
action  on  small  entities.  Based  on  the 
evaluation  and  the  fact  that  this 
rulemaking  action  merely  removes  an 
outdated  regulation,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  action  does  not  impose  a  Federal 
mandate  resulting  in  the  expf>nditure  by 
State,  local,  tribal  governments,  in  the 
aggregate,  or  by  the  sector,  of  SlOO 


million  or  more  in  any  year.  (2  U.S.C. 
1531  etseq.) 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  .sections  3(a)  and  3(b)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  I 

Exe(  utive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  action  is 
not  economically  significant  and  does 
not  concern  an  environmental  risk  to 
health  of  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999,  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  or 
sufficient  federalism  implications  cm 
States  that  would  limit  policymaking 
discretion  of  the  States.  Nothing  in  this 
document  directly  preempts  any  State 
law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.205.  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  create  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501 
et  spq. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  it  would  not  have 


any  effect  on  the  quality  of  the 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  rule 
under  Executive  Order  13175.  dated 
No\-ember  6.  2000.  and  believes  that  the 
proposed  action  will  not  have 
substantial  direc;t  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
summary  impact  statement  is  not 
required. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  .Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulator\'  action 
under  Executive  Orde^  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Regulatory  Identification  Number 

A  regulation  identification  number 
(RI.N)  is  assigned  to  each  regulator,- 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations,  The  Regulator^' 
Information  Service  Center  publishes 
the  Unified  Agenda  in  .April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda 

List  of  Subjects  in  23  CFR  Part  1 

Administration,  Conflicts  of  interest, 
Engineering  services.  Grant  programs- 
transportation,  Highways  and  roads. 
Rights-of-way. 

Issueci  on;  November  l.i.  20U1, 
Mary  E.  Peters, 

Federal  Highwov  Administrator 

In  consideration  of  the  foregoing,  the 
FHWA  amends,  title  23.  Code  of  Federal 
Regulations,  part  1.  as  set  forth  below. 

PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

.Authority:  2,T  L'.S.C.  ."il.i;  49  CFR  1.48  (b). 

2.  Revise  §  1.11  (a)  to  read  as  follows: 
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§1.11     Engineering  services. 

(a)  Federal  partic  ipation.  Costs  of 
engineering  services  performed  by  the 
State  highway  department  or  any 
instrumentality  or  entity  referred  to  in 
paragraph  (b)  of  this  section  may  be 
eligible  for  Federal  participation  only  to 
the  extent  that  such  costs  are  directly 
attributable  and  properly  allocable  to 
specific  projects. 
***** 

[FR  Doc.  01-29258  Filed  11-21-01:  8:45  am] 
SILLING  CODE  4910-22-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


[FRL-7105-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas: 
Revisions  to  General  Rules  and 
Regulations  for  Control  of  Air  Pollution 
by  Permits  for  New  Sources  and 
Modifications;  Withdrawal  of  Direct 
Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  adverse 
comments.  EPA  is  withdrawing  the 
direct  final  rule  to  approve  revisions  to 
Texas  General  Rules  and  Regulations  for 
Control  of  Air  Pollution  by  Permits  for 
New  Sources  and  Modifications.  In  the 
direct  final  rule  published  September 
24,  2001  (66  FR  48796),  we  stated  that 
if  we  received  adverse  comment  by 
October  24.  2001.  the  direct  final  rule 
would  be  withdrawn  and  would  not 
take  effect.  The  EP.A  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule  also 
published  on  September  24.  2001  (66  FR 
48H50).  The  EPA  subsequently  received 
adverse  comments  on  the  direct  final 
rule  from  Public  Citizen  and  from 
Lowerre  &  Kelly.  Attorneys  at  Law. 
DATES:  The  Direct  final  is  withdrawn  as 
of  November  23.  2001, 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations  .Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
EPA.  Region  6.  .Air  Permits  Section 

(6PD-R).  1445  Ross  Avenue.  Dallas. 

Texas  75202-2733 
TNRCC.  Office  of  Air  Quality,  12124 

Park  35  Circle,  Austin,  Texas  78753 


FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  M.  Spruiell.  Au  Permits  Section 
at  (214)  665-7212  or  at 
spruiell. stanley@epa.go\ 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Lead.  Nitrogen  oxides.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  November  7.  2001. 
Lawrence  E.  Starfield, 

Acting  Deputy  Regional  Administrator. 
Region  6. 

Accordingly,  the  amendments  to  the 
table  in  §  52.2270(c)  published  in  the 
Federal  Register  September  24   2001  (66 
FR  48796)  is  withdrawn  as  of  November 
23.  2001. 
IFR  Doc    01-2P100  Filed  11-21-01:  8:45  ami 

BILUNG  CODE  S560-S0-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  130 
RIN  0906-AA56 

Ricky  Ray  Hemophilia  Relief  Fund 
Program 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Adoption  of  interim  final  rule  as 
final  rule  with  amendments. 

SUMMARY:  This  document  adopts  the 
Rick\  Ray  Hemophilia  Relief  Fund 
Program  interim  final  rule  as  a  final  rule 
with  amendments.  This  final  rule 
facilitates  the  petitioning  process  where 
health  care  history  can  be  certified  by 
physician  assistants  as  well  as  by 
physicians  or  nurse  practitioners; 
details  the  procedures  by  which  the 
Secretary  may  resolve  issues  of 
eligibility  or  paxTnent  raised  by  a 
petition;  ensures  that  payments  made 
for  the  benefit  of  minors  and  other 
individuals  who  do  not  have  the  legal 
capacity  to  receive  the  payments  are 
used  for  their  benefit;  and  allows 
additional  time  for  petitioners  who  are 
having  difficulty  obtaining  needed 
medical  or  legal  documentation  to 
complete  their  petitions. 
DATES:  The  regulations  published  on 
May  31.  2000  (65  FR  34860).  were 
effective  on  luly  31.  2000.  and  the 
amendments  made  in  this  final  rule  are 
effect i\fi  \\i\emher  23.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T,  Clark.  Program  Director.  Bureau  of 
Health  Professions,  Health  Resources 


and  Services  Administration.  (301)  443- 
2330 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Ricky  Ray  Hemophilia  Relief 
Fund  Ad  of  1998  (Public  Law  105-369) 
established  the  Ricky  Ray  Hemophilia 
Relief  Fund  Program  to  provide 
compassionate  payments  to  certain 
individuals  with  blood-clotting 
disorders,  such  as  hemophilic  who 
were  treated  with  antihemophilic  factor 
between  July  1,  1982.  and  December  31. 
1987  and  contracted  HIV.  The  Act  also 
provides  for  payments  to  certain 
persons  who  contracted  HIV  from  the 
foregoing  individuals.  The  spouse  or 
former  spouse  of  such  an  individual, 
who  acquired  HI\'  from  that  individual 
is  eligible  for  payment,  as  are  children 
who  acquired  HIV  through  perinatal 
transmission  from  an  eligible  parent  In 
addition  to  these  individuals,  certain 
survivors  also  are  eligible.  A  lawful 
spouse  is  eligible  for  the  payment;  if 
there  is  no  surviving  spouse,  the 
payment  is  to  be  made  in  equal  shares 
to  all  children  of  the  eligible  individual. 
If  there  are  no  surviving  spouse  or 
children,  the  parents  of  the  eligible 
individual  will  receive  the  payment.  If 
none  of  these  individuals  is  living,  the 
money  will  remain  in  the  Fund.  There 
is  no  provision  for  payment  to  be  made 
to  an  estate  or  to  any  individual  beyond 
those  explicitly  mentioned  in  the  Act. 

In  order  to  receive  a  payment,  either 
the  eligible  individual,  or  someone  on 
behalf  of  the  eligible  individual,  must 
file  a  petition  for  payment  with 
sufficient  documentation  to  prove  that 
he  or  she  meets  the  requirements  of  the 
statute. 

Congress  appropriated  S75  million  to 
support  the  Ricky  Ray  Hemophilia 
Relief  Fund  Program  during  Fiscal  Year 
(FY)  2000.  As  a  result,  we  began  issuing 
compassionate  payments  to  eligible 
individuals  in  August  2000.  in 
accordance  with  the  procedures 
prescribed  in  the  interim  final  rule. 
Congress  has  now  passed  an  omnibus 
appropriations  bill  for  FY  2001  that 
includes  S580  million  for  the  Ricky  Rav 
Program.  The  Department  anticipates 
that  the  combined  total  of  S655  million 
for  FY  2000  and  2001  is  sufficient  to 
make  compassionate  payments  on  all 
eligible  petitions. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  May  31.  2000 
(65  FR  34860],  to  establish  procedures 
and  requirements  for  medical/legal 
documentation  required  to  prove 
eligibility  for  individuals,  a  mechanism 
for  providing  compassionate  payments 
to  eligible  individuals  under  the  statute. 
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a  reconsideration  process,  and  to  seek 
publir  comment  on  these  provisions. 

Discu.ssion  of  Comments 

The  public  ((imnu'nt  period  ended  on 
(une  3U.  2000.  The  Department  received 
a  total  of  19  public  comments.  Fourteen 
were  from  potent  id)  petitioners  and 
other  indi\idLi.i!s.  tour  were  from 
hemophilia  and  HIV  advocacy  groups: 
and  one  was  from  a  professional 
association.  The  issues  raised  and  the 
Department's  responses  appear  below. 

A.  The  Petitioning,  Process 

One  commenter  expressed  concern 
that  individuals  might  seek  a 
(.(impetitive  edsje  in  the  random 
selection  process  by  filing  multiple 
identical  petitions.  The  commenter 
urqed  us  to  establish  specific,  fixed 
penalties  for  thdse  individuals,  such  as 
(  onsolidating  the  petitions  under  the 
highest  randomly-assigned  number. 

The  Department  agrees  that  multiple 
filings  of  identical  petitions  was  a 
possible  area  of  abuse  in  the  petition 
process.  In  addition,  the  submission  of 
multiple  copies  of  identical  petitions 
would  cause  a  significant  increase  in 
administrative  costs  and  hinder  our 
ability  to  make  payments  on  approved 
petitions  in  a  timely  fashion. 
Accordingly,  we  instituted  a  policv  that 
if  a  petitioner  submitted  multiple 
identical  petitions,  all  such  petitions 
would  be  consolidated  into  one  file 
prior  to  being  assigned  a  randomlv- 
selec  ted  order  number  Because  we  are 
able  to  take  corrective  action  prior  to  the 
assignment  of  randomly-selected  order 
numbers,  we  have  elected  not  to  impose 
ti  penaltv  on  individuals  who  file 
multiple  petitions. 

.■\nother  commenter  urged  us  to 
publish  petition  forms  in  Spanish  to 
ai  commodate  those  individuals  who 
live  in  .Spanish-speaking  countries  or 
territories  {e.g..  Puerto  Rico). 

The  Rickv  Rav  Program  alreadv  has  in 
place  a  Spanish  version  of  the  Rickv  Ray 
Hemophilia  Relief  Fund  Petition  Form. 
It  is  available  to  petitioners  upon 
request,  and  at  the  Ricky  Ray  website. 
In  addition,  we  have  also  provided 
t-'(  hnicdl  support  in  Spanish  via  the 
Rickv  Rav  toll-free  Helpline. 

.Another  Cdmmenter  suggested  that  we 
use  other  media  in  addition  to  the 
Federal  Regi.ster  to  publicize 
availability  of  the  Ricky  Ray  Hemophilia 
Relief  Fund. 

The  Ricky  Rav  Program  Office  (RRPO) 
has  made  a  broad  effort  to  publicize  the 
Ku  kv  Rav  Hemnphilia  Relief  Fund  by 
( iintdcting  advocacy  groups  for  persons 
with  blood-clotting  disorders. 
hemophilia  treatment  centers,  and 
numerous  health  care  providers  to 


publicize  the  availability  of  the 
Program.  In  addition,  the  Department 
has  issued  press  releases  to  the  general 
media,  and  interviews  have  been 
conducted  by  various  print  and 
broadcast  media  groups.  The  RRPO 
implemented  a  website  (http:// 
ww\\:hrsa.gov/bhpr/rickyray).  installed 
a  toll-free  telephone  number  (1-888- 
496-0338).  and  made  mass  mailings  to 
inform  interested  individuals  of  this 
Program. 

Other  commenters  suggested  that  the 
Department  expand  the  list  of  eligible 
survivors  to  include  care  providers  and 
unmarried  partners.  In  addition,  one 
commenter  stated  that  surviving  parents 
of  an  eligible  individual  should  be 
eligible  to  petition  in  conjunction  with 
other  survivors  and  receive  a  portion  of 
the  compassionate  payment.  This 
commenter  also  suggested  that  if  the 
surviving  spouse  of  an  eligible 
individual  remarries,  his/her  rights  to 
apply  as  the  eligible  survivor  should  be 
forfeited,  and  the  rights  should  pass  to 
the  next  eligible  sur\'ivor. 

The  interim  final  rule  implements  the 
provision  of  the  Act  that  provides  for 
payments  to  be  made  to  specified 
survivors  in  a  specific  order.  Section 
103(c)  of  the  Act  provides  for  the 
payment  to  be  made  as  follows:  (1)  To 
a  surviving  spouse  who  is  living  at  the 
time  of  payment:  (2)  if  there  is  no 
surviving  spouse,  the  payment  is  to  be 
made  in  equal  shares  to  all  children  of 
the  individual  who  are  living  at  the  time 
of  payment;  and  (3)  if  there  are  no 
surviving  spouse  or  surviving  children, 
the  payment  is  to  be  made  in  equal 
shares  to  the  sur%'iving  parents  of  the 
eligible  individual.  If  the  individual  is 
not  survived  by  a  person  described  in  1. 
2.  or  3  above,  the  payment  will  revert 
back  to  the  Ricky  Ray  Hemophilia  Relief 
Fund.  The  remarriage  of  an  eligible 
spouse  does  not  alter  his/her  statutory 
right  to  payment.  In  addition,  the  Act 
does  not  allow  different  classes  of 
survivors  to  share  in  the  payment.  Only 
Congress  can  change  the  provisions  of 
the  Act. 

One  commenter  suggested  that  the 
time  frame  for  eligibility  be  expanded  to 
include  individuals  who  were  treated 
with  antihemophilic  factor  prior  to  July 
1.1982 

The  time  frame  for  qualifying  for  a 
compassionate  payment  from  the  Fund 
is  established  in  section  102(a)  of  the 
Act,  This  section  directs  the  Secretary  to 
make  a  compassionate  pavment  from 
the  Fund  to  any  individual  with  an  HIV 
infection  who  has  a  blood-clotting 
disorder,  such  as  hemophilia,  and  was 
treated  with  antihemophilic  factor  at 
any  time  between  July  1,  1982,  and 


December  31.  1987.  Only  Congress  can 
change  the  provisions  of  the  Act, 

The  Department  received  comments 
requesting  that  the  Program  allow 
individuals  to  petition  on  behalf  of  the 
estate  of  deceased  individuals  who  had 
a  blood-clotting  disorder,  received 
antihemophilic  factor  and  contracted 
HIV.  The  commenters  argued  that  in  the 
event  that  a  deceased  individual  has  no 
survivors,  the  e.xecutor  should  be 
eligible  to  apply  on  behalf  of  the 
deceased  individual  and  apply  the 
payment  to  the  estate. 

The  Act  does  not  provide  for  the 
payment  of  claims  to  estates  of  deceased 
individuals  who  contracted  HIV,  That 
conclusion  reflects  a  legislative  decision 
made  by  Congress,  as  the  statute  leaves 
no  room  for  a  contrary  result.  In  the  case 
of  the  deceased  individual  with  HIV, 
section  103(c)  of  the  Act  directs  the 
Secretary  to  make  payment  first  to  a 
surviving  spouse,  then  to  all  sur\'iving 
children,  and  lastly  to  the  sur\iving 
parents  of  the  deceased  individual.  If 
there  are  no  survivors  within  those 
categories,  the  Act  requires  that  the 
payment  revert  back  to  the  Fund, 

The  Department  received  a  comment 
urging  the  Program  to  eliminate 
§  130, 23(a)(2)  of  the  interim  final  rule, 
which  relates  to  the  filing  of  an 
amendment  by  the  next  eligible  survivor 
in  the  event  that  a  petitioner  dies  before 
payment.  The  commenter  suggested  that 
this  scenario  could  be  addressed 
through  the  court  system. 

The  Department  does  not  concur  with 
this  comment.  We  believe  it  is  essential 
to  have  mechanisms  in  place  to  allow 
all  potentially  eligible  survivors  to 
petition  for  pavment.  The  effect  of 
§  130,23(a)(2)  is  to  allow  eligible 
survivors  to  retain  the  assigned  order 
number  of  an  individual  who  filed  a 
petition,  but  then  died  prior  to  receiving 
payment, 

A  commenter  suggested  that  the 
RRPO  allow  the  private  sector  to 
implement  and  administer  the  Ricky 
Ray  Hemophilia  Relief  Fund  Act. 
Further,  the  commenter  urged  us  to 
bestow  upon  the  private  sector  the  duty 
of  disbursing  government  funds. 

In  accordance  with  the  Act.  the 
Secretary  of  Health  and  Human  Services 
is  required  to  establish  procedures 
under  which  individuals  may  submit 
petitions  for  payment  under  the  Ricky 
Ray  Hemophilia  Relief  Fund,  Section 
loi(c)  of  the  Act  also  provides  that 
amounts  in  the  Fund  shall  be  available 
only  for  disbursement  by  the  Secretarv 
of  Health  and  Human  Services.  We  have 
contracted  with  private  expert 
consultants,  as  needed,  for  the  purpose 
of  obtaining  assistance  in  reviewing 
petitioners'  eligibility  for  compassionate 
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payments,  but  we  retain  the  functions  of 
determining  eligibility  and  making 
payments.  This  is  a  Federal  Government 
Program,  and  payments  must  be 
disbursed  through  the  Secretar}'  of  the 
Department. 

"The  Department  received  a  comment 
regarding  the  process  by  which  the 
Secretary  will  determine  whether  a 
petition  is  complete.  Specifically. 
§  130.33(d)  of  the  interim  final  rule 
indicates  that,  following  the  issuance  of 
an  incomplete  notice,  the  Secretar\'  will 
continue  to  process  a  petition  if  the 
petitioner  fails  to  complete  the  petition 
within  the  specified  deadline  or  fails  to 
make  an  adequate  showing  of  good 
cause  as  to  why  the  required 
documentation  is  unavailable.  The 
commenter  noted  that,  in  the  event  that 
the  petitioner  fails  to  complete  the 
petition,  the  intended  language  might 
have  been  for  the  Secretary  not  to  finish 
processing  the  petition. 

It  is  the  intention  of  the  Secretary  to 
process  fully  all  submitted  petitions.  In 
the  event  that  a  petition  does  not 
include  all  required  documentation,  and 
the  petitioner  fails  to  make  an  adequate 
showing  of  good  cause  as  to  why  the 
required  documentation  is  unavailable, 
despite  the  extension  of  time  that  may 
be  given  under  the  amendments  to 
§  130, 33(c)  and  (d)(2)  herein,  the 
petition  will  be  processed  and  may  be 
disapproved. 

One  commenter  suggested  that 
petitions  receive  a  chance  for  full 
review,  even  if  the  appropriated  funds 
are  exhausted  for  FY  2000  and  2001,  In 
addition,  the  commenter  asked  that  a 
statement  be  released  indicating  that  all 
petitions  will  be  reviewed  regardless  of 
the  availability  of  appropriated  funds. 

The  Secretary  will  review  fully  each 
petition  postmarked  between  July  31, 
2000.  and  November  13.  2001. 
regardless  of  the  status  of  the  funding. 

B.  Documentation  Required  To  Prove 
Eligibility 

One  commenter  requested  that  the 
regulations  be  changed  to  allow 
physician  assistants  to  submit  the 
Confidential  Physician  and  Nurse 
Practitioner  Affidavit,  The  commenter 
noted  that  physician  assistants  are 
regulated  and  certified  in  all  States  and. 
in  many  instances,  serve  as  the  primary 
health  care  providers  for  potential 
petitioners. 

The  Department  agrees  with  this 
comment.  Therefore,  we  are  amending 
§  130, 20(h)  of  the  regulations  to  allow 
physician  assistants,  as  well  as 
physicians  and  nurse  practitioners,  to 
submit  affidavits  verifying  medical 
eligibility. 


One  commenter  raised  concerns  about 
the  use  of  documents  from  the  Factor 
Concentrate  Settlement  as  delineated  in 
§130, 31(h)  of  the  interim  final  rule  The 
commenter  raised  concerns  about 
obtaining  such  documentation  and 
notification  regarding  whether  the 
documentation  was  sufficient  for  a 
petition  under  the  Act, 

As  described  in  §  130, 31(h)  of  the 
interim  final  rule,  the  RRPO  will  accept 
originals,  or  duplicate  copies,  of 
medical  and  legal  documentation  used 
in  the  Factor  Concentrate  Settlement 
[Susan  Walker  \  Baver  Corporation,  et 
ai.  96-0-5024  (N.D!  111)).  However,  it  is 
the  responsibility  of  the  petitioner  to 
obtain  such  documentation  or  to 
request,  in  writing,  that  it  be  released  by 
the  Settlement  Administrator  directly  to 
the  Ricky  Ray  Program.  If  the  Ricky  Ray 
petitioner  is  the  same  person  who 
originally  submitted  documents  in  the 
settlement,  the  Settlement 
Administrator  may  provide  copies  of 
those  documents  to  the  petitioner. 
However,  in  cases  where  the  petitioner 
is  someone  other  than  the  person  who 
submitted  the  documents  in  the 
Settlement,  the  US,  District  Court  has 
approved  procedures  to  expedite  the 
Rjcky  Ray  payment  process  and  ensure 
that  confidentiality  is  protected 
(Settlement  Implementation  Order  No, 
16.  December  14.  2000), 

This  Order  authorizes  the  Settlement 
Administrator  to  provide  the  documents 
needed  to  complete  a  Rick\'  Ray 
petition,  if  available,  directly  from  the 
Settlement  files  to  the  Ricky  Ray 
Program  when  a  petitioner  so  requests 
by  sending  the  Settlement 
Administrator  a  copy  of  the  letter  from 
the  Program  indicating  what  required 
documentation  is  missing  from  the 
petition.  Requests,  which  must  be  in 
writing  and  include  the  copy  of  this 
letter,  should  be  sent  to:  Factor 
Concentrate  Settlement  Litigation. 
Claims  Administrator.  1777  Sentry 
Parkwav  West.  Dublin  Hall.  Suite  400, 
Blue  Bell.  P.-\  19422, 

It  should  be  noted  that  whatever 
eligibility  or  payment  decisions  were 
made  undei  the  Factor  Settlement,  those 
decisions  have  no  bearing  whatsoever 
on  such  determinations  under  the  Ricky 
Ray  Program,  Allowing  petitioners  to 
use  their  documents  from  the  Factor 
Settlement  files  to  complete  their  Ricky 
Ray  petitions,  when  applicable,  is 
raerelv  a  mechanism  to  aid  petitioners 
in  completing  their  petitions  in  the  least 
burdensome  and  most  expeditious 
manner, 

C.  The  Payment  Process 

A  commenter  suggested  that  the 
RRPO  collect  the  taxpayer  identification 


number  (TIN)  of  attorneys  for  the 
purpose  of  filing  tax  returns.  The 
commenter  stated  that  the  Internal 
Revenue  Service  requires  governmental 
units  to  collect  TINs  from  attorneys 
when  making  payments  which  are 
income  to  attorneys,  and  to  report  those 
transactions  via  Form  1099-Misc 
informational  returns. 

In  compliance  with  the  statute, 
payments  are  made  to  petitioners  and 
not  to  attorneys.  Should  the  petitioner 
owe  a  portion  of  his  or  her  payment  to 
an  attorney,  within  the  limit  of  section 
107  of  the  Act.  the  RRPO  is  not  a  party 
to  that  transaction  and  will  not  have 
information  to  report  to  the  Internal 
Revenue  Service. 

The  Department  received  a  comment 
concerning  the  likelihood  that  the  FY 
2000  appropriation  would  be 
insufficient  to  pay  all  eligible 
petitioners.  The  commenter  urged  us  to 
provide  to  each  petitioner  who  files  an 
approved  petition  and  does  not  receive 
payment,  a  notice  stating  when  the 
funds  will  be  paid. 

As  stated  earlier,  since  Congress  now 
has  appropriated  S580  million  to  the 
Ricky  Ray  Hemophilia  Relief  Fund  for 
FY  2001  .we  believe  that  there  will  be 
sufficient  funds  to  pay  all  approved 
petitions. 

The  Department  received  several 
comments  suggesting  that  we  prioritize 
the  payment  process.  The  commenters 
advocated  that  individuals  with  a  blood- 
clotting  disorder  and  HIV  should 
receive  compassionate  payments  before 
sur\'ivors  of  deceased  individuals. 

Section  103(c)(1)  of  the  Act  requires 
us  to  make  payments  to  individuals  \^ho 
file  complete  and  approved  petitions 
"in  the  order  received,"  The  process 
described  in  the  interim  final  rule  was 
designed  to  comply  with  this  provision 
of  the  statute.  The  Act  does  not  provide 
for  prioritizing  payments  to  individuals 
who  are  li\  ing  with  a  blood-clotting 
disorder  and  HFV  over  payments  to 
eligible  sur\ivors. 

One  commenter  expressed  concern 
regarding  the  amount  of  payments.  The 
interim  final  rule  and  section  102(a)  of 
the  Act  both  provide  that   •*    *    *     if 
there  are  sufficient  amounts  in  the  Fund 
to  make  each  payment,  the  Secretary 
shall  make  a  single  payment  of 
SIOO.OOO*    *    *"  to  an  eligible 
individual  with  HIV,  The  commenter 
questioned  whether  this  provision  could 
provide  the  basis  for  making  partial 
payments  if  the  Secretary  determines 
that  there  are  not  sufficient  funds 
available  to  make  single  payments  of 
SI  00, 000 

The  Secretan.  has  interpreted  this 
provision  as  requiring  full  payments  of 
SlOO.OOO  on  behalf  of  each  eligible 
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individual  with  HIV,  to  the  extent  that 
funds  are  available  to  make  each 
individual  payment. 

D  The  Reconsideration  Process 

The  Department  received  comments 
regarding  the  reconsideration  process 
for  petitions  denied  pavment.  One 
cdmmenter  expressed  concern  that  the 
reconsideration  review  panel  be 
independent  of,  and  not  subject  to 
influence  from,  the  RRPO.  In  addition, 
cinother  commenter  asked  where  the 
request  for  reconsideration  would  have 
to  be  sent  if  different  from  the  RRPO. 
The  commenters  also  requested  that  the 
review  process  be  clearlv  defined. 

K\eT\  petitioner  who  files  a  petition 
and  is  denied  pavment  mav  ask  for 
reconsideration.  As  stated  in  §  130.40(a) 
of  the  interim  final  rule,  the  request 
must  be  sent  to  the  Deputv  Associate 
.Administrator  for  Health  Professions, 
Health  Resources  and  Services 
.Administration.  Room  8A-54,  5600 
Fishers  Lane.  Rockville.  MD  20857.  The 
request  must  be  received  within  60 
calendar  days  of  the  date  the  petition 
was  denied.  The  request  should  state 
the  reasons  that  the  petitioner  is  seeking 
reconsideration,  but  may  not  include 
anv  additional  documentation  not 
previously  provided.  The  Deputy 
.Associate  Administrator  will  convene  a 
panel  to  review  all  requests  for 
reconsideration.  The  panel  will  consist 
nf  three  individuals  qualified  to 
fvaluate  the  petitions  who  are 
independent  of  the  RRPO.  The  panel 
will  review  each  case  and  make 
recommendations  to  the  Deputy 
.Associate  Administrator.  The 
recommendations  of  the  review  panel 
will  be  made  independently  of  the 
RRPO.  The  Deputy  Associate 
.Administrator  will  review  the 
recommendations  and  make  the  final 
detf'rmination 

E.xplanation  of  Provisions 

Section  130.20(b)  of  the  interim  final 
rule  currentlv  provides  that  the  medical 
documentation  required  to  prove  that  an 
individual  is  eligible  for  payment  may 
be  submitted  in  the  form  of  relevant 
medical  records  or  of  an  affidavit, 
signed  under  penalty  of  perjurw  bv  a 
phvsician  or  nurse  practitioner, 
verihing  that  the  individual  had  a 
blood-clotting  disorder,  such  as 
hemophilia,  received  antihemophilic 
factor  between  July  1,  1982,  and 
December  31,  1987,  and  was  diagnosed 
as  having  HIV 

.As  previously  noted,  we  are  herein 
amending  «?  130  20(b)  of  the  interim 
final  rule  to  allow  physician  assistants, 
as  well  as  physicians  or  nurse 
practitioners,  to  submit  such  sworn 


affidavits  to  verify  medical  eligibility. 
Although  we  are  not  amending  the 
sample  affidavit  in  Appendix  B  to  the 
final  rule  to  reflect  this  addition,  we 
will  accept  the  affidavit  when 
completed  and  signed  by  a  physician 
assistant  This  will  apply  to  affidavits 
from  physician  assistants  for  petitions 
that  have  not  yet  been  reviewed. 
According  to  the  comment  received  on 
this  issue,  licensure  terminologv'  perse 
is  not  used  by  all  States  for  physician 
assistants.  Therefore,  in  the  space 
currently  provided  in  Section  C  of  the 
affidavit  for  "License  Number  and  State 
Where  Licensed"  physician  assistants 
must  include  their  State  certification  or 
registration  number  (and  name  of  State) 
if  a  license  number  is  not  applicable. 

A  new  §  130.24  is  added  to  Subpart  C 
stating  that,  where  a  petition  raises  an 
eligibility  or  payment  question,  the 
Secretarv'  may  require  additional 
documentation  to  resolve  the  issue.  For 
example,  where  the  medical  records 
submitted  are  inconclusive  in 
establishing  HIV  infection,  a  sworn 
affidavit  verifying  satisfaction  of  the 
medical  criteria  necessary  for  eligibility, 
or  evidence  of  one  or  more  of  the 
opportunistic  diseases  listed  in 
Appendix  A  may  be  required. 

Under  the  Act  and  regulations,  if  the 
person  with  HIV  is  no  longer  living  and 
is  not  survived  by  a  spouse  or  children 
who  are  living  at  the  time  of  payment, 
the  compassionate  payment  is  made  in 
equal  shares  »o  the  surviving  parents 
(§  130.1lCb)(3)}.  If  one  parent  is 
deceased,  the  sole  surviving  parent  is 
eligible  to  receive  the  full  pavment  of 
Si 00.000.  In  order  for  the  Secretary  to 
determine  the  appropriate  amount  of  the 
payment  to  be  made,  a  petitioner  filing 
a  petition  designating  him/herself  to  be 
the  sole  surviving  parent  must  provide 
proof  of  death,  or  termination  of 
parental  rights,  of  the  other  parent. 
Where  a  parent  is  seeking  the  full 
Si 00.000  payment  but  cannot  document 
that  the  other  parent  is  deceased,  proof 
of  termination  of  parental  rights  or  other 
evidence  establishing  eligibility  for  the 
full  payment  would  be  required  to 
determine  the  proper  payment  amount. 

The  RRPO  may  make  compassionate 
payments  for  the  benefit  of  a  legally 
incompetent  individual  (i.e.,  a  minor  or 
other  individual  who  does  not  have  the 
legal  capacity  to  receive  payment 
directly).  However,  in  order  to  ensure 
that  these  payments  are,  in  fact,  used  for 
their  benefit,  we  are  requiring  that 
evidence  of  a  guardianship  (soflWtimes 
called  a  conservatorship)  establilned  in 
accordance  with  applicable  State  and 
local  laws,  as  well  as  proof  of  a 
guardianship  account,  be  provided 
before  a  compassionate  payment  can  be 


made  for  the  benefit  of  these 
individuals.  Payments  will  be  made 
electronically  to  the  guardianship 
account.  If  these  requirements  have  not 
been  met  at  the  time  the  petition  is 
submitted,  the  RRPO  will  not  delay 
review  of  the  petition. 

Although  there  may  be  a  time  and 
cost  burden  associated  with  the 
establishment  of  a  guardianship  and 
guardianship  account  (all  fees 
associated  with  these  requirements  are 
to  be  borne  by  the  petitioner),  persons 
without  legal  capacity  to  receive 
payments  who  participated  in  the  Factor 
Concentrate  Settlement  (i.e..  the  Walker 
V.  Bayer  case)  may  already  have 
established  such  an  account.  If  so.  this 
would  reduce  any  burden  associated 
with  the  requirements  of  this  policy, 
since  it  is  unnecessary  to  establish  a 
separate  guardianship  account 
specifically  for  payments  made  under 
the  Ricky  Ray  Program. 

We  recognize  that  the  personal 
representative  (such  as  a  parent, 
guardian,  or  attorney)  who  files  the 
petition  on  behalf  of  a  minor  or  other 
legally  incompetent  individual  may  not 
be  the  guardian  of  that  persons  property 
and.  therefore,  would  not  have  the 
authority  to  receive  the  payment  on  his/ 
her  behalf.  It  is  the  responsibility  of  the 
personal  representative  filing  the 
petition  to  submit  the  documentation 
showing  that  the  guardianship  and 
guardianship  account  have  been  set  up 
as  required,  before  payment  can  be 
made. 

Further  information  regarding  the 
RRPO  policy  on  payments  for  the 
benefit  of  minors  and  legallv 
incompetent  adults  is  available  on  the 
Ricky  Ray  website  at  http:// 
\\-w^v.hrsa.gov/bhpr/rick\rav. 

Currently.  §  130.33  provides  that,  as  a 
part  of  the  petition  review  process,  if  we 
determine  that  a  petition  is  incomplete, 
we  so  notify  the  petitioner  and  give  the 
petitioner  60  days  from  the  date  of 
notification  to  submit  the  missing 
information.  In  the  event  that  the 
petitioner  is  unable  to  secure  the 
required  documentation  to  complete  the 
petition,  the  petitioner  may  submit 
written  documentation  to  the  Secretary 
within  the  60  days  showing  good  cause 
as  to  why  the  required  legal  and/or 
medical  evidence  is  not  available. 

In  the  interest  of  minimizing  the 
burden  on  those  who  may  be  eligible  for 
payment  but  who  are  having  difficulty 
obtaining  the  required  medical  or  legal 
documentation,  the  Department  has 
determined  that  it  may  be  helpful  for 
some  petitioners  to  have  additional  time 
beyond  the  60-day  deadline,  at  the 
discretion  of  the  Secretarv'.  in  which  to 
provide  missing  documentation  and. 


Federal  Register/Vol.  66,  No.  226/Friday.  November  23.  2001 /Rules  and  Regulations  58671 


thereby,  complete  their  petitions.  Thus, 
we  are  amending  §  130.33(c)  to  allow  for 
this  additional  time,  as  the  Secretary' 
may  deem  appropriate,  for  petitioners  to 
obtain  and  submit  their  missing 
documentation  before  the  Secretarv' 
makes  a  final  determination  of 
eligibilitv.  We  are  amending 
§  130.33(d)(2)  as  well  and  believe  that 
we  are  thereby  giving  petitioners  everv' 
opportunity  to  submit  evidence  of  their 
eligibility  where  additional  time  would 
enable  them  to  do  so. 

Technical  Amendments 

Technical  amendments  are  being 
made  to  part  1 30  to  add  at  the  end  of 
§§130.20.  130.21,  130.22.  130.23. 
130.24,  130.30.  and  130.31  a 
parenthetical  statement  indicating  that 
these  sections  contain  information 
collection  requirements  that  have  been 
reviewed  and  given  an  approval  number 
by  the  Office  of  Management  and 
Budget. 

lustiflcation  of  Waiver  of  Delay  of 
Effective  Date 

The  Secretary  has  found  that  a  delay 
in  the  effective  date  of  these 
amendments  is  unnecessarv'  and 
contrarv'  to  the  public  interest.  The 
amendments  enable  the  RRPO  to 
facilitate  making  compassionate 
payments  to  eligible  petitioners  with  no 
additional  burdens.  They  have  no  effect 
on  any  individual's  rights  or 
responsibilities. 

Economic  and  Regulatory  Impact 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulaton,-  alternatives  and. 
when  rulemaking  is  necessary,  to  select 
regulatorv  approaches  that  provide  the 
greatest  net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects),  In 
addition,  under  the  Regulator\' 
Flexibility  Act  (RFA)  of  1980.'if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Secretary  must  specifically  consider  the 
economic  effect  of  the  rule  on  small 
entities  and  analyze  regulator*-  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding  an 
unnecessary  burden.  Regulations  which 
are  significant"  because  of  cost,  adverse 
effects  on  the  economy,  inconsistency 
with  other  agency  actions,  effects  on  the 
budget,  or  novel  legal  or  policy  issues, 
require  special  analysis. 


The  Department  has  determined  that 
resources  to  implement  this  final  rule 
are  required  only  of  petitioners  in 
submitting  their  petitions  and  of  the 
Department  in  reviewing  them. 
Therefore,  in  accordance  with  the  RF.A 
of  1980,  and  the  Small  Business 
Regulator)'  Enforcement  Fairness  Act  of 
1996,  which  amended  the  RF.A.  the 
Secretary  certifies  tliat  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  Secretarv'  has  also  determined  that 
this  final  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  Executive 
Order  12866  and  would  have  no  major 
effect  on  the  economy  or  Federal 
expenditures. 

We  have  determined  that  the  final 
rule  is  not  a  "major  rule"  within  the 
meaning  of  the  statute  providing  for 
Congressional  Review  of  Agency 
Rulemaking.  5  U.S.C.  801   We  have 
made  this  decision  because  Congress, 
not  the  Department,  determined  the 
amount  of  the  compassionate  payment 
to  be  disbursed  to  eligible  petitioners 
under  the  Act.  In  promulgating  this  final 
rule,  the  Department  is  not  exercising 
any  discretion  as  to  the  amount  of 
money  given  to  petitioners  deemed 
eligible  under  the  Act. 

Impact  on  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  or  final  rule  that  imposes 
substantial  direct  requirement  costs  on 
State  and  local  governments,  preempts 
State  law.  or  otherv^'isc  has  Federalism 
implications.  This  final  rule  will  impose 
no  direct  requirement  costs  on  State  and 
local  governments,  does  not  preempt 
State  law.  or  have  any  Federalism 
implications. 

Impact  on  Family  Well-Bemg 

The  Secretan.'  has  determined  that,  by 
implementing  the  provision  of 
compassionate  payments  to  eligible 
petitioners,  this  final  rule  has  a  positive 
effect  on  family  well-being  Therefore, 
in  accordance  with  Section  654(c)  of  the 
Treasury  and  General  Go\ernment 
Appropriations  Act  of  1999,  the 
Department  has  assessed  the  impact  of 
the  rule  on  the  seven  elements  of  family 
well-being  specified  in  the  law.  namely; 
family  safety,  family  stability;  marital 
commitment:  parental  rights  in  the 
education,  nurture  and  supervision  of 
their  children;  family  functioning, 
disposable  income  or  poverty;  and  the 
behavior  and  personal  responsibility  of 
youth.  The  only  element  on  which  this 
rule  has  an  impact  is  disposable  income 
or  poverty.  The  rule  has  a  positive 
impact  on  disposable  income  or  poverty 


because  it  implements  the  provision  of 
compassionate  payments  of  SlOO.OOO  to 
eligible  petitioners  without  imposing  a 
corresponding  burden  on  them. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  set  forth  in  the  final  rule 
under  §§130.20.  130.21.  130.22.  130.23, 
130  24.  130  30.  and  130.31  for  the  Rickv 
Ray  Hemophilia  Relief  Fund  (45  CFR 
part  130)  have  been  approved  under 
OMB  No.  0915-0244.  This  approval 
included  an  extensive  60-day  agency 
review  and  public  comment  period  on 
the  information  collections 
requirements  set  forth  in  rulemaking. 

List  of  Subiects  in  42  CFR  Part  130 

Blood  diseases,  HI\'  .AIDS.  Indemnity 
payments.  Reporting  and  recordkeeping 
requirements. 

Dated;  lune  29.  2001. 
Elizabeth  M.  Duke. 

Acting  Administrator.  Health  Resources  and 
Sen-ices  Administration. 

Approved:  .August  30.  2001. 
Tommy  G.  Thompson, 
Secretary 

For  the  reasons  stated  above,  the 
Department  of  Health  and  Human 
Ser\-ices  is  adopting  the  interim  final 
rule  adding  42  CFR  chapter  1. 
subchapter  L  and  part  130,  published  at 
65  FR  34860  on  Wednesday.  May  31. 
2000.  as  a  final  rule  with  the  following 
changes 

SUBCHAPTER  L— COMPASSIONATE 
PAYMENTS 

PART  130— RICKY  RAY  HEMOPHIUA 
RELIEF  FUND  PRCXSRAM 

1   The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  Sees.  101-108  of  Pub.  L.  105- 
369.  112  Stat.  .1368  (42  M  S.C.  300c-22  note): 
sec,  215  of  the  Public  Health  Ser\ice  Act  (42 
U.S.C.  216). 

Subpart  C — Documentation  Required 
for  Complete  Petitions 

2.  Section  130  20  is  amended  by 
revising  the  first  and  second  sentence  in 
paragraph  (b);  and  by  adding  a 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§130.20    Form  of  medical  documentation 

»         •         «         •         • 

fb)  An  affidavit,  signed  under  penalty 
of  perjury,  by  a  physician,  nurse 
practitioner  or  physician  assistant, 
verifying  that  the  medical  criteria 
necessarv  for  a  petitioner  to  be  eligible 
for  payment  under  the  Act  are  satisfied. 
Such  an  affidavit  must  include  the 
physician's,  nurse  practitioner's  or 
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physician  assistant's  State  of  practice, 
and  license,  certification  or  registration 
number,  as  applicable.  *  *  * 

(Ap()ro\  eti  by  the  Office  of  Management  and 
Budget  under  rontrol  number  0915-0244.) 

3.  Section  130.21  is  amended  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§  130.21     What  documentation  is  required 
for  petitions  filed  by  living  persons  with 
HIV? 


(Approved  by  Ihe  Office  of  Management  and 
Budget  under  control  number  0915-0244.) 

4.  Section  130.22  is  amended  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§  130.22    What  documentation  is  required 
for  petitions  filed  by  sun/Ivors  of  persons 
with  HIV.  which  are  filed  in  cases  where  the 
person  with  HIV  dies  before  filing  a 
oetltion? 


(Approved  by  the  Office  of  Managament  and 
Budget  under  control  number  0915-0244.) 

5.  Section  130.23  is  amended  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§  130.23     What  documentation  is  required 
for  amendments  to  petitions,  which  are  filed 
by  survivors  of  persons  with  HIV? 


(Approved  by  the  Office  of  Management  and 
Budget  under  rontrol  number  0915-0244.) 

6.  A  new  §  130.24  is  added  to  subpart 
C  to  read  as  follows: 

§  130.24     What  additional  documentation 
may  the  Secretary  require  to  resolve 
eligibility  or  payment  Issues? 

(a)  In  addition  to  the  applicable 
documentation  required  under  this 
subpart,  the  Secretary  may  require  the 
petitioner  to  provide  other 
documentation,  as  the  Secretary  deems 
appropriate,  to  resolve  issues  of 
eligibiiitv.  or  of  the  procedure  for 
payment,  raised  by  a  petition. 

(b)  Where  a  petition  filed  on  behalf  of 
a  minor  or  other  individual  who  is 
legally  incompetent  to  receive  payment 
has  been  approved  for  payment,  the 
personal  representative  filing  the 
petition  on  the  individuals  behalf  must 
submit  tht'  following  before  pavment 
can  be  made  fur  the  legally  incompetent 
individual: 

( 1 )  Documentation  of  a  guardianship 
or  conser\atorship.  established  in 
accordance  with  State  and  local  law; 
and 

(2)  information  uit'ntiK'ing  a 
guardianship  or  conservatorship 
dccciunt. 


(.^pproyed  by  the  Office  of  Management  and 
Budget  under  control  number  091,5-0244.) 

Subpart  D — Procedures  for  Filing  and 
Paying  Complete  Petitions 

8.  Section  130.30  is  amended  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§  1 30.30    Who  may  file  a  petition  for 
payment  or  an  amendment  to  a  petition? 


(Approved  by  the  Office  of  Management  and 
Budget  iinder  control  number  0915-0244.) 

9.  Section  §  130.31  is  amended  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§130.31     How  and  when  is  a  petition  for 
payment  filed? 


(Appro\ted  by  the  Office  of  Management  and 
Budget  finder  control  number  0915-0244.) 

10.  Section  130.33  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (c),  and  by  revising  paragraph 
(d)(2)  to  read  as  follows: 

§  1 30.33     How  will  the  Secretary  determine 
whether  a  p>etition  is  complete? 

*         ♦         *  *         « 

(c)  *  *  *  The  Secretan,"  may  allow 
additional  time  beyond  the  60-day 
deadline,  as  the  Secretary  deems 
appropriate,  for  the  petitioner  to  provide 
the  documentation  required  to  complete 
the  petition. 

(cf)  *  •  * 

(2)  The  60-day  deadline,  or  the 
extended  deadline  under  §  130.33(c),  as 
applicable,  to  complete  the  petition  is 
not  met:  or 
***** 

(FR  Docj 01-29173  Filed  11-21-01;  8:45  am) 

BILLING  CODE  4165-15-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  1355,  1356  and  1357 

Administration  for  Children  and 
Families 

Title  tV-E  Foster  Care  Eligibility 
Reviews  and  Child  and  Family  Services 
State  Flan  Reviews;  Technical 
Corrections 

agency:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  Department  of  Hea)th 
and  Human  Services  (DHHS). 
ACTION:  Technical  corrections. 

summary:  The  Administration  for 
Children  and  Families  is  correcting  the 


final  rule  on  Title  IV-E  Foster  Care 
Eligibility  Reviews  and  Child  and 
Family  Services  State  Plan  Reviews 
published  on  Januarx'  25.  2000  (e.^  FR 
4019-4093),  and  related- regulations  at 
45  CFR  parts  1355.  1356  and  1357. 
DATES:  Effective  November  23,  2001. 
Comments  accepted  until  Januan,-  22, 
2002. 

ADDRESSES:  Please  address  comments  to 
Kathleen  McHugh.  Director  of  Policy. 
Children's  Bureau.  Administration  on 
Children,  Youth  and  Families,  330  C 
Street,  SW..  Washington.  DC  20447. 
Comments  will  not  be  accepted  by 
telephone, 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  McHugh.  Children's  Bureau, 
202-401-5789. ' 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Administration  on  Children. 
Youth  and  Families  published  a  final 
rule  on  the  title  IV'-E  foster  care 
eligibility  reviews  and  the  child  and 
family  services  reviews  on  lanuary  25, 
2000.  in  the  Federal  Register  (65  FR 
4019-4093).  The  purpose  of  the  final 
rule  was  to  implement  reviews  of  title 
IV-E  foster  care  maintenance  pavments 
and  title  IV-B  and  IV-E  State  plan 
requirements.  The  final  rule  also 
implemented  certain  requirements  of 
the  Social  Security  Act  Amendments  of 
1994:  the  Multiethnic  Placement  Act  of 
1994.  as  am.ended:  and  the  Adoption 
and  Safe  Families  Act  of  1997.  The 
effective  date  of  the  rule  was  March  27. 
2000. 

II.  Need  for  Technical  and  Correcting 
Amendments  in  45  CFR  Parts  1355. 
1356  and  1357 

In  reviewing  the  final  rule,  we  have 
identified  several  technical  errors, 
omissions,  and  obsolete  references  in 
the  final  regulations.  In  addition,  certain 
sections  of  the  existing  regulations 
conflict  with  recent  changes  in  Federal 
child  welfare  legislation.  We  are  making 
these  technical,  conforming 
amendments  to  correct  and  clarifv  the 
regulations. 

Waiver  of  Notice  and  Comment 
Procedures 

The  Administrative  Procedure  Act  (5 
U.S.C.  55(b){B))  requires  that  the 
Department  publish  a  Notice  of 
Proposed  Rulemaking  unless  the 
Department  finds,  for  good  cause,  that 
such  notice  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  In  this  instance,  we  are  making 
only  technical,  nonsubstantive 
clarifications,  corrections,  and 
conforming  amendments.  Accordingly. 
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the  Department  has  determined  that  it 
would  be  unnecessary'  to  use  notice  and 
comment  procedures.  We  will,  however, 
consider  comments  received  within  60 
days  of  publication  in  the  Federal 
Register. 

Regulator}'  Text 

We  have  made  the  following  technical 
corrections  in  the  regulatory  text: 

Corrections  to  Part  1355 

•  We  have  removed  the  definition  of 
Independent  Living  Program  (ILP)  in 

§  1355.20(a).  The  Foster  Care 
Independence  Act  of  1999  (12/14/99). 
Public  Law  106—169.  renamed  and 
significantly  revised  the  program  at 
section  477  of  the  Social  Security  Act 
(the  Act),  which  makes  the  regulatory 
definition  obsolete. 

•  In  §1355. 20(a).  we  amended  the 
definition  of  Child  abuse  and  neglect  to 
remove  the  prior  cross-reference  to  an 
obsolete  definition  in  45  CFR  1340.2. 
The  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA)  Amendments  of 
1996  changed  the  definition  of  child 
abuse  and  neglect  Therefore,  we  have 
cross-referenced  the  statutory-  citation 
rather  than  the  regulatory  definition. 

•  We  made  the  definition  of  State  in 
§  1355.20(a)  consistent  with  Title  IV-A 
of  the  Act  (section  402(a)(3)  and  section 
419(5)).  Title  IV-A  requires  a  State  that 
operates  a  Temporar\'  Assistance  for 
Needy  Families  (TANF)  program  to 
certify-  that  it  will  also  operate  a 
program  under  an  approved  title  IV-E 
State  plan.  Title  IV-A  defines  "State"  as 
the  50  States.  District  of  Columbia. 
Puerto  Rico,  the  United  States  Virgin 
Islands.  Guam  and  American  Samoa 
(section  419(5)  of  the  Act).  We  are 
adding  Puerto  Rico,  the  Virgin  Islands. 
Guam  and  American  Samoa  to  the 
definition  in  §  1355.20  for  consistency. 

•  In  the  definition  of  Statewide 
assessment  in  §  1355.20(a)  we  added  a 
cross-reference  to  the  specific  sections 
in  1355.33  that  contain  the  requirements 
for  a  statewide  assessment. 

•  We  corrected  the  placement  of 

§  1355.20(b)  so  that  it  follows  the  entire 
§  1355.20(a).  As  published,  paragraph 
(b)  was  misplaced  so  that  it  appeared 
prior  to  the  definition  of  Statewide 
assessment  in  §  1355.20(a). 

•  We  amended  §1355. 30(n)(2)  to 
correct  the  prior  cross-reference  to  45 
CFR  201.6.  In  accordance  with  section 
11 23 A  of  the  Act.  we  established 
procedures  in  the  final  rule  for 
determinations  regarding  lack  of 
compliance  with  title  IV-B  and  IV-E 
State  plan  provisions;  accordingly,  the 
procedures  prescribed  by  §  201.6  are 
applicable  only  with  respect  to  lack  of 
compliance  arising  out  of  an 


unapprovable  change  in  an  approved 
State  plan  or  the  failure  of  a  State  to 
change  its  approved  plan  to  conform  to 
a  new  Federal  requirement  for  approval 
of  State  plans. 

•  We  deleted  §1355. 30(n)(3).  which 
cross-references  45  CFR  201.7.  since 
there  is  no  statutory  basis  for  a  direct 
appeal  to  a  Federal  Appeals  Court  from 
a  Departmental  Appeals  Board  decision 
pertaining  to  Social  Security  Act  titles 
IV-B  or  rV-E.  California  Department  of 
Social  Sei\ices  v.  Shalala.  166F.3d  1019 
(9th  Circuit  1999). 

•  In  §  1355.32(d)(4),  we  added  the 
words,  "if  the  provisions  for  such  a  plan 
are  applicable'  to  the  first  sentence  to 
eliminate  an  inconsistency  between  the 
statute  and  the  regulation.  The  statute 
does  not  allow  for  program 
improvement  prior  to  a  penalty  for 
every  instance  of  noncompliance  with  a 
State  plan  requirement  in  titles  IV-B  or 
IV-E  of  the  Act.  Specifically,  section 
474(d)(1)  of  the  Act  makes  specific 
provisions  for  penalties  and  corrective 
action  for  violations  of  section 
471(a)(23)ofthe  Act 

•  We  have  amended  §1355. 33(b)(2)  to 
allow  States  to  use  an  alternative  data 
source  for  the  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS)  in  any 
child  and  family  services  review  As 
originally  published  the  regulatory 
language  limited  the  use  of  alternative 
child  safety  data  to  the  initial  child  and 
family  services  review  However. 
NC.^NDS  IS  a  voluntar.  reporting 
system  and  we  did  not  intend  to  require 
States  to  report  data  to  NCANDS, 
although  it  is  our  preferred  data  source. 

•  In  §  1355.33(b),  we  corrected  the 
numbering  for  the  last  two  paragraphs  of 
that  section,  which  were  incorrectly 
numbered  as  paragraphs  fb)!l)  and 
(b)(2).  They  are  now  numbered  as 
paragraphs  (b)(5)  and  (b)(6; 

•  In  §  1355.33ic)(6)  we  clarified  that 
the  oversample  for  the  child  and  family 
services  reviews  will  consist  of  up  to 
150  foster  care  cases  and  150  in-home 
services  cases  To  make  sure  that  there 
is  an  adequate  oversample  from  which 
to  pull  additional  cases  when  needed, 
we  must  ensure  that  there  are  a 
sufficient  number  of  cases  of  each  type. 
In  this  paragraph,  we  also  clarified  the 
language  with  regard  to  the  discrepancy 
resolution  process  As  stated  in 

§  1355.33(d).  we  will  use  the  process  to 
resolve  discrepancies  between 
information  in  the  statewide  assessment 
and  the  on-site  review.  The  prior 
language  in  §  1355.33(c)(6),  however, 
restricted  use  of  the  resolution  process 
to  discrepancies  between  statewide  data 
indicators  and  the  on-site  review.  As  the 
amended  regulation  makes  clear,  we 
allow  a  State  to  submit  additional 


information  or  review  additional  cases 
when  a  discrepancy  exists  between  the 
statewide  assessment  and  the  on-site 
review. 

•  We  corrected  §  1355.33(d)(2).  to 
specify  that  the  oversample  for  the  child 
and  family  ser\'ices  reviews  will  consist 
of  no  more  than  150  foster  care  cases 
and  150  in-home  ser\'ices  cases. 

•  The  prior  regulatory  language  in 

§  1355.34(b)(4)  required  the  Secretary  to 
develop  statew^e  data  indicators  for 
every  outcome,  but  it  is  not  currently 
possible  to  do  this  for  well-being 
outcomes,  since  well-being  measures  are 
not  typically  captured  in  State 
information  systems  or  reported  to 
AFCARS.  Therefore,  we  have  amended 
the  section  to  allow  but  not  require  the 
Secretary  to  develop  statewide  data 
indicators  for  outcomes  where  thev  do 
not  currentlv  exist. 

•  In  §  1355. 34(c)(2)(v),  we  removed 
an  inconsistency  between  two  sections 
of  the  regulation.  We  have  clarified  that, 
in  a  child  and  family  ser\'ices  review, 
we  will  review  the  State  plan 
requirement  that  notice  and  opportunitv 
to  be  heard  is  provided  to  foster  parents. 
preadoptive  parents  and  relative 
caretakers  in  permanency  hearings  and 
six-month  periodic  re%iews.  The  prior 
language  stated  that  we  would  review  to 
the  standard  that  notice  and  opportunity 
be  provided  in  any  review  or  hearing 
held  with  respect  to  the  child.  The  new 
language  conforms  to  the  State  plan 
requirement  as  implemented  bv 
§1356.21(o). 

•  We  corrected  §  1355.34(c)(4){v).  to 
make  it  consistent  with  the  regulatory 
requirements  in  §1357.15  regarding 
training. 

•  We  made  an  editorial  change  in 
§  1355.35(e)(1).  to  remove  the  word 
"subsequent   " 

•  In  §  1355  36(b)(5)(i).  we  corrected 
the  terminology  to  clarify  that 
withholding  applies  when  one  of  the 
seven  outcomes  listed  in  §  1355,34fb)(l) 
IS  determined  to  be  out  of    substantial 
conformity"  The  prior  reference  to 
"substantially  achieved  "  was 
inaccurate  because  that  term  applies 
only  to  the  review  of  cases  on-site 

•  We  corrected  the  penalty  references 
in  §  1355.38.  The  published  rule 
followed  the  statutor\  requirement  that 
an  entity  must  remit  title  I\'-E  funds  to 
the  Secretary  when  it  is  determined  to 
have  violated  section  471(a)(18j  of  the 
Act.  but  did  not  specify  a  procedure  In 
§  1355.38(b)ll  >.  we  added  cross- 
references  to  paragraphs  that  specify- 
when  and  how  the  entity  will  be 
penalized  for  violating  section 
471(a){18)  of  the  Act  Entities  that 


I   AOiU  tl'     Jt^V^ 


ticn  471i3)(18)  of  the  Act 


with  regard  to  a  person,  as  determined 
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bv  a  DHHS  investigation,  will  be 
penalized  according  to  paragraph  (g)(2) 
of  this  section.  Entities  that  violate 
section  471(a)(18J  of  the  Act.  as 
determined  by  a  court  finding  will  be 
penalized  according  to  paragraph  (g)(4) 
of  this  seciion. 

•  In  «?  i;J55,3H(bl(4j.  we  clarif\-  that 
entities,  like  States,  must  notify  ACF 
within  .30  days  of  a  final  court  finding 
of  a  vinlatuin  of  section  471(a)(18)  of  the 
Act 

•  We  correc:ted  !?  1353.38(f)  to  reflect 
the  new  name  of  the  former 
Independent  Living  Program.  Public 
Law  106-169  changed  the  name  of  the 
Independent  Livmg  Program  to  the 
"Chafee  Foster  Care  Independence 
Program  " 

•  We  included  the  term   ■(■ntitv"  in 
the  last  sentence  oft,  13,T.5.38(g)(l)(i)  in 
order  to  highlight  paragraph  (h)  of  this 
section  as  the  relevant  paragraph  for 
detaUs  on  how  entities  must  remit  funds 
for  violating  sec  tion  471(a)(18)  of  the 
Act. 

•  In  i»  1355.38(g)(2),  we  clarif\-  that  an 
entity  must  remit  the  funds  paid  to  it  by 
the  State  during  the  quarter  in  which  it 
IS  notified  hv  ACF  of  a  section 
471{a)(18)  violation. 

•  We  corrected  §  1355.38(g)(4)  to 
specify-  that  entities  must  also  remit  title 
IV-E  funds  to  the  Secretar\',  when  a 
court  finds  that  the  entity  has  violated 
section  471(a)(18)  of  the  Act.  for  the 
quarter  during  which  the  court  makes 
the  finding 

•  In  ^  1355.38(hi.  we  added  a 
reference  to  section  474(d)(2)  of  the  Act 
to  incorporate  the  statutory  enforcement 
authority. 

•  We  added  cross  references  to 
paragraphs  (g)(2)  and  (g)(4)  in 

§  1355.38(h)(2)  to  clarif\-  the  distinction 
between  the  penalty  provisions  for 
entities  that  are  found  to  have  violated 
section  471(a)(18)  of  the  Act  with  regard 
to  an  individual  as  a  result  of  an  DHHS 
investigation  and  as  a  result  of  a  court 
finding.  The  prior  language  inaccurately 
required  entities  to  remit  funds  for  the 
quarter  in  which  they  are  notified  of  a 
violati(5n  in  both  circumstances.  In  fact, 
however,  when  an  entity  is  found  to 
have  violated  section  471(a)(18)  of  the 
Act  as  a  result  of  a  court  finding,  it  is 
to  remit  funds  for  the  quarter  in  which 
the  court  finding  was  made. 

•  We  amended  the  parenthetical  note 
following  f?  1355  40  to  remove  an 
obsolete  date  and  insert  language 
consistent  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995. 

Corrections  to  Part  1356 

•  We  deleted  ^  1356.20(c).  as  it  has 
been  superseded  by  the  1994 
amendments  to  the  Social  Security  Act 


made  by  Public  Law  104-432.  Section 
1356.20  applied  the  withholding  of 
payment  provisions  in  45  CFR  201.6(e) 
to  AFCARS.  However,  section  1123A  of 
the  Act  applies  to  AFCARS. 

•  We  corrected  the  parenthetical  note 
following  §  1356.20  to  include  language 
that  is  consistent  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13. 

•  We  corrected  the  cross-reference  in 
§  1 356.21  (b)(l)(i)  to  accurately  reference 
physical  or  constructive  removals,  but 
not  voluntary  placements,  as  the  starting 
point  for  determining  when  a  judicial 
determination  of  reasonable  efforts  to 
prevent  a  child's  removal  from  the  home 
is  necessar\'  for  title  IV-E  purposes.  The 
prior  cross-reference  might  have  been 
misinterpreted  as  requiring  judicial 
determinations  of  reasonable  efforts  to 
prevent  a  child's  removal  from  the  home 
in  voluntarv  placement  situations. 

•  We  corrected  §  1356. 21(b)(2)(ii)  to 
clarif>'  that  a  State  may  not  claim 
Federal  Financial  Participation  (FFP)  for 
an  otheru'ise  eligible  child  from  the  date 
when  it  should  have  obtained  a  judicial 
determination  with  regard  to  reasonable 
efforts  to  finalize  a  permanency  plan 
until  the  State  actually  obtains  such  a 
determination. 

•  We  correct  the  parenthetical  note 
following  §  1356.21(g)(5)  to  insert 
language  consistent  with  current 
Paperwork  Reduction  Act  requirements. 

•  In  §  1356.21(i)(l)(i)(A),  we  added  a 
cross-reference  for  the  regulatory 
definition  of  the  date  a  child  is 
considered  to  have  entered  foster  care. 

•  In§1356.21(j),weaddedthe 
citation  for  the  definition  of  foster  care 
maintenance  payments. 

•  Prior  §  1356.21(k)(l)(i)  implied  that 
a  relative  has  the  authority  to  enter  into 
a  voluntary'  placement  agreement  that 
leads  to  a  child's  removal  from  the 
home  for  title  IV-E  purposes.  The 
statute  at  section  472(f)  of  the  Act. 
however,  limits  this  authority  to  parents 
and  guardians.  Accordingly,  we  have 
corrected  the  language  in  this  section  to 
conform  with  the  statute. 

•  In  §  1356.22(a)(3).  we  are  adding  a 
cross-reference  to  §  1356.21(e) 
pertaining  to  trial  home  visits  to  the 
voluntary'  placement  agreement 
requirements. 

•  In  §  1 356.50,  we  have  corrected  the 
cross-references  in  paragraph  (c)  so  that 
the  new  appeal  procedures  outlined  in 
§1355.39  apply. 

•  We  deleted  the  parenthetical  note 
following  §  1356.60  because  the  OMB 
control  number  cited  was  no  longer 
valid.  The  information  collection 
referred  to  was  the  quarterly  financial 
report  for  a  State's  expenditures  and 
estimates  of  title  IV-E  funds.  That 


reporting  form  (ACF-IV-E-1)  displays 
the  ciu-rent  OMB  control  number:  thus, 
it  is  unnecessary  to  publish  the  number 
in  regulation. 

•  We  reorganized  §  1356.71(a)(3)  for 
clarity  and  clarified  the  timeframe  for 
subsequent  title  IV-E  foster  care 
eligibilitv  reviews  in  new 
§1356.71(a)(3)(ii).  While  it  was 
intended  that  all  States  have  a 
subsequent  review  at  three-year 
intervals  as  stated  in  the  preamble 
discussion  on  page  4072  of  the 
published  rule,  we  did  not  expressly 
address  the  situation  of  States  that  are 
found  to  be  out  of  substantial 
compliance  in  the  primary-  review.  Such 
States,  in  accordance  with  the  general 
rule,  must  have  another  primary  review 
within  three  years  of  the  previous 
secondary  review. 

•  We  have  clarified  §  1356.71(j)(2)  so 
that,  as  explained  in  the  preamble  at 
page  4073  of  the  published  rule, 
administrative  costs  claimed  under  title 
rV-E  associated  with  ineligible  cases, 
will  be  disallowed. 

•  We  have  deleted  §  1356.80.  which 
was  rendered  obsolete  by  the  enactment 
of  Public  Law  106-169.  " 

Corrections  to  Part  1357 

•  We  deleted  the  prior  note  following 
§  1357.15  because  it  was  obsolete.  We 
have  provided  the  current  OMB  control 
number  for  the  child  and  family  ser\ices 
plan  and  language  consistent  with  the 
Paperwork  Reduction  Act. 

•  We  made  the  same  changes 
regarding  the  OMB  control  number  for 
the  note  following  §  1357.16  with  regard 
to  the  annual  progress  and  services 
report. 

Impact  Analysis 

No  impact  analysis  is  needed  for  these 
technical  corrections.  The  impact  of  the 
necessary  corrections  falls  within  the 
analysis  of  the  final  rule  published  in 
the  Federal  Register  on  January-  25, 
2000  (65  FR  4019-4093). 

List  of  Subjects 

45  CFR  Part  1355 

Adoption  and  foster  care,  child 
welfare.  Grant  programs — Social 
programs. 

45  CFR  Part  1356 

Adoption  and  foster  care.  Grant 
programs — Social  programs. 

45  CFR  Part  1357 

Child  and  family  services,  child 
welfare.  Grant  programs-Social 
programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.658.  Foster  Care 
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Maintenance;  93.659.  Adoption  Assistance; 
and  93.645.  Child  Welfare  Sen'ices — State 
Grants) 

Dated:  October  16.  2001. 
Brian  P.  Burns. 

Deputy  Assistant  Secretary  for  Information 
Resources  and  Management. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  parts  1355.  135R.  and 
1357  are  amended  by  making  the 
following  technical  changes,  corrections 
and  amendments: 

PART1 355— GENERAL 

1.  The  authority  citation  for  part  1355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq..  42  U.S.C. 
670  et  seq.'.AZ  U.S.C.  1302. 

2.  Amend  §1355. 20(a)  by: 

a.  Removing  the  definition  of 
Independent  Living  Program  (ILP): 

b.  Revising  the  definition  of  Child 
abuse  and  neglect: 

c.  Revising  the  second  sentence  of  the 
definition  of  State: 

d.  Revising  the  definition  of  Statewide 
assessment:  and 

e.  Correctly  designating  paragraph  (b) 
to  follow  the  definition  of  Statewide 
assessment. 

The  revisions  read  as  follows: 

§1355.20    Definitions. 

(a)  *    *    *    *    * 

Child  abuse  and  neglect  means  the 
definition  contained  in  42  U.S.C. 
5106(g)(2). 

***** 

State  *    *    *  For  title  IV-E  the  term 
"State"  means  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  United  States  Virgin 
.  Islands.  Guam,  and  American  Samoa. 
***** 

Statewide  assessment  means  the 
initial  phase  of  a  full  review  of  all 
federally-assisted  child  and  family 
ser\ices  programs  in  the  States, 
including  family  preser\ation  and 
support  services,  child  protective 
services,  foster  care,  adoption,  and 
independent  living  services  as  described 
in  §  1355.33(b)  of  this  part,  for  the 
purpose  ol  determining  the  State's 
substantial  conformity  with  the  State 
plan  requirements  of  titles  I\'-B  and  IV- 
E  as  listed  in  §  1355.34  of  this  part. 
***** 

3.  .\mend  §  1355.30  by  revising 
paragraph  (n)(2).  removing  paragraph 
(n)(3).  and  redesignating  paragraphs 
(n)(4)  and  (n)(5)  as  paragraphs  (n)(3)  and 
(n)(4)  respectively  to  read  as  follows: 

§  1355.30    Ottier  applicable  regulations. 


(2)  §  201.6— Withholding  of  payment: 
reduction  of  Federal  financial 
participation  in  the  costs  of  social 
sen'ices  and  training.  (Applicable  only 
to  an  unapprovable  change  in  an 
approved  State  plan,  or  the  failure  of  the 
State  to  change  its  approved  plan  to 
conform  to  a  new  Federal  requirement 
for  approval  of  State  plans.) 

*  *         »         *         ♦ 

4.  Amend  the  first  sentence  in 
§  1355.32(d)(4)  to  read  as  follows: 

§  1 355.32    Timetable  for  the  reviews. 

*  •  «  »  « 

(d)*   *   * 

(4)  If  the  partial  review  determines 
that  the  State  is  not  in  compliance  with 
the  applicable  State  plan  requirement. 
the  State  must  enter  into  a  program 
improvement  plan  designed  to  bring  the 
State  into  compliance,  if  the  provisions 
for  such  a  plan  are  applicable.  *   *   * 

5.  Amend  §1355.33  by: 

a.  Revising  paragraph  (b)(2); 

b.  Correctly  designating  the  second 
occurrence  of  paragraphs  (b)(1)  and  (2) 
as  (b)(5)  and  (6); 

c.  Revising  the  first  and  third 
sentences  of  paragraph  (c)(6):  and 

d.  Revising  the  second  sentence  of 
paragraph  (d)(2). 

The  revisions  read  as  follows: 

§  1355.33     Procedures  for  the  review. 

*  «  •         »  » 

(b)*   •  * 

(2)  Assess  the  outcome  areas  of  safety, 
permanence,  and  well-being  of  children 
and  families  served  by  the  State  agency 
using  data  from  AFCARS  and  NCANDS. 
For  the  initial  review.  .^CF  may  approve 
another  data  source  to  substitute  for 
AFCARS.  and  in  all  reviews,  ACF  may 
approve  another  data  source  to 
substitute  for  NC.^NDS  The  State  must 
also  analyze  and  explain  its 
performance  in  meeting  the  national 
standards  for  the  statewide  data 
indicators; 
***** 

(c)  *   *   * 

(6)  The  sample  of  30-50  cases 
reviewed  on-site  will  be  selected  from  a 
randomly  drawn  oversample  of  no  more 
than  150  foster  care  and  150  in-home 
ser\'ices  cases.  *    *    *  The  additional 
cases  in  the  oversample  not  selected  for 
the  on-site  review  will  form  the  sample 
of  cases  to  be  reviewed,  if  needed,  in 
order  to  resolve  discrepancies  between 
the  statewide  assessment  and  the  on-site 
reviews  in  accordance  with  paragraph 
(d)(2)  of  this  section. 

(d)*   *   * 

(2)  *   *  *  ACF  and  the  State  will 
determine  jointly  the  number  of 
additional  cases  to  be  reviewed,  not  to 


exceed  150  foster  care  cases  or  150  in- 
home  serN'ices  cases  to  be  selected  as 
specified  in  paragraph  (c)(6)  of  this 
section. 

***** 

6  Amend  §  1355.34  by  revising  the 

first  two  sentences  of  paragraph  (b)(4) 
and  paragraphs  (c)(2)(v)  and  (c)(4)(v)  to 
read  as  follows: 

§1355.34    Criteria  for  determining 
substantial  conformity. 

*  •  «  •  * 

(b)*   *   * 

(4)  The  Secretar\-  may.  using  .AFCARS 
and  NCAN'DS.  develop  statewide  data 
indicators  for  each  of  the  specific 
outcomes  described  in  paragraph  (b){l) 
of  this  section  for  use  in  determining 
substantial  conformity  The  Secretarx' 
may  add.  amend,  or  suspend  any  such 
statewide  data  indicator(s)  when 
appropriate. 

•  •         *         *        * 

(c)*   *   * 
(2).   *   * 

(v)  Provide  foster  parents,  preadoptive 
parents,  and  relative  caregivers  of 
children  in  foster  care  with  notice  of 
and  an  opportunity  to  be  heard  in 
permanency  hearings  and  six-month 
periodic  reviews  held  with  respect  to 
the  child  (sections  422(b)(10)(B)(ii), 
475(5)(G)  of  the  Act.  and  45  CFR 
1356.21(o)). 
***** 

(4)  *    *    * 

(v)  Provides  training  for  current  or 
prospective  foster  parents,  adoptive 
parents,  and  the  staff  of  State-licensed 
or  State-approved  child  care  institutions 
providing  care  to  foster  and  adopted 
children  receiving  assistance  under  title 
IV-E  that  addresses  the  skills  and 
knowledge  base  needed  to  earn.'  out 
their  duties  with  regard  to  caring  for 
foster  and  adopted  children. 
***** 

7.  Amend  §  1355.35  by  revising 
paragraph  (e)(1)  to  read  as  follows: 

§  1 355.35    Program  improvement  plans. 

***** 

(e)*   *    * 

(1)  The  methods  and  information  used 
to  measure  progress  must  be  sufficient 
to  determine  when  and  whether  the 
State  is  operating  in  substantial 
conformity  or  has  reached  the 
negotiated  standard  with  respect  to 
statewide  data  indicators  that  failed  to 
meet  the  national  standard  for  that 
indicator; 
***** 

8.  .'Kmend  §  1355.36  by  revising 
paragraph  (b)(5)(i)  to  read  as  follows: 
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§  1 355.36    Withholding  Federal  funds  due 
to  failure  to  achieve  substantial  conformity 
or  failure  to  successfully  complete  a 
program  improvement  plan. 

***** 

(bj  *    ♦    * 

(5)  ;  •  * 

(i)  E.xcf'pt  ds  provid(Hi  for  in 
paragraphs  (b)(7)  and  (b)(8)  of  thi.s 
soctinn,  an  amount  equivalent  to  one 
percent  of  the  fund.s  de.scribed  in 
paragraph  (h)(4)  of  this  section  for  each 
of  the  years  to  which  withholding 
apphes  will  be  withheld  for  each  of  th;; 
seven  outcomes  listed  in  ^  i:)53., 34(b)(1) 
of  this  part  that  is  determined  not  to  be 
ui  substantial  conformity;  and 
•         ♦         *         «         * 

4.  Amend  «?  1.J55  JH  bv  revising  the 
first  two  sentences  of  paragraph  {b)(l) 
and  paragraphs  (b)(4l.  ff).  (g)(lj(i).  (g)(4), 
(h)  introductory  text,  and  {h)(2j  to  read 
as  follows: 

§1355.38     Enforcement  of  section 
471(aK18)  of  the  Act  regarding  the  removal 
of  barriers  to  interethnic  adoption. 
***** 

(b)(  1 )  A  State  or  entity  found  to  be  in 
violation  of  section  471(a)(18)  of  the  Act 
with  respect  to  a  person,  as  described  in 
paragraphs  (a)(2)(i)  and  (a)(2j(ii)  of  thi.s 
section,  will  be  penalized  in  accordance 
with  paragraph  (g)(2)  of  this  section.  A 
State  or  entity  determined  to  be  in 
violation  of  section  471(a)(18)  of  the  Act 
as  a  result  of  a  court  finding  will  be 
penalized  in  accordance  with  paragraph 
(g)(4)  of  this  section  *    *    * 
***** 

(4)  A  State  or  entity  found  to  be  in 
violation  of  section  471(a)(18]  of  the  Act 
by  a  court  must  notif\'  ACF  within  30 
days  from  the  date  of  entry  of  the  final 
judgement  once  all  appeals  have  been 
exhausted,  declined,  or  the  appeal 
period  has  expired 
***** 

(f)  Funds  to  ht>  withheld  The  term 
"title  IV-E  funds"  refers  to  the  amount 
of  Federal  funds  advanced  or  paid  to  the 
State  for  allowable  costs  incurred  bv  a 
State  for:  foster  care  maintenance 
payments,  adoption  assistance 
pavments.  administrative  costs,  and 
training  costs  under  title  IV-E  and 
includes  the  States  allotment  for  the 
Chafee  Foster  Care  Independence 
Program  under  section  477  of  the  Act 

(g)  *    *    * 
{!)*** 

(i)  A  determination  that  a  State  or 
entity  is  in  violation  of  section 
471(a)(18)  of  the  Act  with  respect  to  a 
person  as  described  in  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  section,  or: 
***** 

(2)  Once  ACF  notifies  a  State  (in 
writing)  that  it  has  committed  a  section 


471(a)(18)  violation  with  respect  to  a 
person,  the  States  title  IV-F  funds  will 
be  reduccMl  for  the  fiscal  quarter  in 
which  the  State  received  written 
notification  and  for  each  succeeding 
quarter  within  that  fiscal  year  or  until 
the  State  completes  a  corrective  action 
plan  and  comes  into  compliance, 
whichever  is  earlier.  Once  ACF  notifies 
an  entity  (in  writing)  that  it  has 
committed  a  section  471(a)(18)  violation 
with  respect  to  a  person,  the  entitv  must 
remit  to  the  Secretary  all  title  IV-E 
funds  paid  to  it  by  the  State  during  the 
quarter  in  which  the  entitv  is  notified  of 
the  violation. 
***** 

(4)  If.  as  a  result  of  a  court  finding,  a 
State  or  entity  is  determined  to  be  in 
violation  of  section  471(a)(18)  of  the 
Act.  ACF  will  assess  a  penalty  without 
further  investigation.  Once  the  State  is 
notified  (in  writing)  of  the  violation,  its 
title  IV-E  funds  will  be  reduced  for  the 
fiscal  quarter  in  which  the  court  finding 
was  made  and  for  each  succeeding 
quarter  within  that  fiscal  vear  or  until 
the  StatH  completes  a  corrective  action 
plan  and  comes  into  compliance, 
whichever  is  sooner.  Once  an  entitv  is 
notified  (in  writing)  of  the  violation,  the 
entity  must  remit  to  the  Secretary  all 
title  iV-E  funds  paid  to  it  by  the  State 
during  the  quarter  in  which  the  court 
finding  was  made. 
***** 

(h)  Determination  of  the  amount  of 
reduction  of  Federal  funds.  ACF  will 
determine  the  reduction  in  title  IV-E 
funds  due  to  a  section  471(d)(18) 
violation  in  accordance  with  section 
474(d)(1)  and  (2)of  the  Act. 
***** 

(2)  Any  entity  (other  than  the  State 

agency)  which  violates  section 
471(a)(18l  of  the  Act  during  a  fiscal 
quarter  must  remit  to  the  Secretary-  all 
title  IV-E  funds  paid  to  it  by  the  State 
in  accordance  with  the  procedures  in 
paragraphs  (g)(2)  or  (g)(4)  of  this  section. 


§1355.40     [Amended] 

10.  Revise  the  parenthetical  note 
following  §  1355.40  to  read  as  follows: 

(This  requirement  has  been  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  Control  Number  0980-0267.  In 
accordance  with  the  Paperwork  Reduction 
Art  of  1995.  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB  control 
number.! 


PART  135&— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-E 

11.  The  authority  citation  for  part 
1356  continues  to  read  as  follows: 

Authority:  42  I'.S.C.  620  et  seq..  42  U.S.C. 

670  et  .-eq.,  42  i'.S.C.  1.102. 

12  Amend  §  1356.20  by  removing 
paragraph  (c).  redesignating  paragraphs 

(d)  through  (f)  as  paragraphs  (c)  through 

(e)  respectively,  and  revising  the 
parenthetical  note  following  the  section 
to  read  as  follows: 

§  1 356.20    State  plan  document  and 
submission  requirements. 

***** 

(This  requirement  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number 
0980-0141.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.) 

13.  Amend  §1356.21  by: 

a.  Revising  paragraphs  "(b)(l)(i)  and 
(b)(2)(i); 

b.  Revising  the  parenthetical  note 
following  paragraph  (g)(5). 

c.  Revising  paragraph  (i)(l)(i)(A); 

d.  Revising  the  second  sentence  of 
paragraph  (j):  and 

e.  Revising  paragraph  (k)(l)(i). 
The  revisions  read  as  follows: 

§  1356.21     Foster  care  maintenance 
payments  program  implementation 
requirements. 

***** 

(b)  *   *   * 

(1)  *    *   * 

(i)  When  a  child  is  removed  from  his/ 
her  home,  the  judicial  determination  as 
to  whether  reasonable  efforts  were 
made,  or  were  not  required  to  prevent 
the  removal,  in  accordance  with 
paragraph  (b)(3)  of  this  section,  must  be 
made  no  later  than  60  days  from  the 
date  the  child  is  removed  from  the  home 
pursuant  to  paragraph  (k)(l)(ii)  of  this 

section. 

(2)*    *    * 

(ii)  If  such  a  judicial  determination 
regarding  reasonable  efforts  to  finalize  a 
permanency  plan  is  not  made  in 
accordance  with  the  schedule 
prescribed  in  paragraph  (b)(2)(i)  of  this 
section,  the  child  becomes  ineligible 
under  title  IV-E  at  the  end  of  the  month 
in  which  the  judicial  determination  was 
required  to  have  been  made,  and 
remains  ineligible  until  such  a 
determination  is  made. 
***** 

(g)  *   *   * 
(5)*    •    • 
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(This  requirement  has  been  approved  b\ 
the  OfficH  of  .Management  and  Budget  under 
O.MB  Control  Number  0980-0140.  In 
accordance  with  the  Paperwork  Reduction 
Act  of  1995.  an  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB  control 
number.) 
***** 

(j)  *    *    * 

(D*  *  * 
(i)  *  *  * 

(A)  Must  calculate  the  15  out  of  the 
most  recent  22  month  period  from  the 
date  the  child  is  considered  to  have 
entered  foster  care  as  defined  at  section 
475(5)(F)  of  the  Act  and  §  1355.20  of 
this  part; 

(j)  *    *    *  Said  costs  must  be  limited 
to  funds  expended  on  items  listed  in  the 
definition  oi  foster  care  maintenance 
pavments  in  §  1355.20  of  this  part. 

(k)  *   *   * 

(1)  *   *   * 

(i)  A  voluntar\'  placement  agreement 
entered  into  by  a  parent  or  guardian 
which  leads  to  a  physical  or 
constructive  removal  (i.e..  a  non- 
physical  or  paper  removal  of  custody)  of 
the  child  from  the  home;  or 
***** 

14.  Amend  §  1356  22  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§  1356.22     Implementation  requirements  for 
children  voluntarily  placed  in  foster  care. 

(a)*    *    * 

(3)  45  CFR  1356.21(e),  (f).  (g).  (h),  and 
(i);  and 

***** 

15.  Amend  §  1356  50  by  revising 
paragraph  (c)  to  read  as  follows: 

§  1 356.50    Withholding  of  funds  for 
noncompliance  with  the  approved  title  IV- 
E  State  plan. 


(c)  For  purposes  of  this  section,  the 
procedures  in  §  1355.39  of  this  chapter 
apply. 

16.  Remove  the  parenthetical  note 

following  4;  1356. 60 

17.  Amend  §  1356.71  by  revising 
paragraph  (a)(3)  and  revising  the  third 
sentence  of  paragraph  ())(2)  to  read  as 
follows: 

§  1 356.71     Federal  review  of  the  eligibility 
of  children  in  foster  care  and  the  eligibility 
of  foster  care  providers  in  title  IV-E 
programs. 

'/d:  '    *    * 

(3)  The  review  process  begins  with  a 
primary-  review  of  foster  care  cases  for 
the  title  IV-E  eligibility  requirements 

(i!  States  m  substantia!  compliance 
States  determined  to  be  in  substantial 
compliance  based  on  the  primary 
review  will  be  subject  to  another  review 
in  three  years. 

iii)  States  not  in  substantial 
compliance.  States  that  are  determined 
not  to  be  in  substantial  compliance 
based  on  the  primary  re\-iew  will 
de\"elop  and  implement  a  program 
improvement  plan  designed  to  correct 
the  areas  of  noncompliance.  A 
secondary  review  will  be  conducted 
after  the  completion  of  the  program 
improvement  plan  A  subsequent 
primary  review  will  be  held  three  \  ears 
from  the  date  of  the  secondary  review 
***** 

(j)*   *    * 

(2)  *   *    *  If  both  the  case  ineligibility 
and  dollar  error  rates  exceed  10  percent, 
the  State  is  not  in  compliance  and  an 

additional  disallowance  will  be 
determined  based  on  extrapo!atif)n  fn^m 
the  sample  to  the  universe  of  claims 
paid  for  the  duration  of  the  AFCARS 
reporting  period  {i.e..  all  title  IV-E  funds 
expended  for  a  case  during  the 


quarterfs)  that  case  is  ineligible, 
including  administrative  costs).  *   * 


§1356.80    [Amended] 

18  Remove  §1356.80. 

PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

19  The  authority  citation  fot  Part 
1357  continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq..  42  U.S.C. 
670  ef  .seq.  42  U.S.C.  130. 

20.  Add  a  parenthetical  note 
following  §  1357.15  to  read  as  follows: 

§1357.15     Comprehensive  child  and  family 
services  plan  requirements. 
***** 

(This  requirement  has  been  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  ConU-ol  .Number  0980-0047.  In 
accordance  with  the  Paperwork  Reduction 
Act  of  1995.  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB  control 
number.) 

21   Add  a  parenthetical  note 
following  §  1357.16  to  read  as  follows: 

§  1357.16     Annual  progress  and  services 
reports. 

***** 

(This  requirement  has  been  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  Control  Number  0980-0047.  In 
accordance  with  the  Paperwork  Reduction 
Act  of  1995.  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB  control 
number.) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-266-AO] 

RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  (Model 
BAe  146  Series  Airplanes  and  IModel 
Avro  146-RJ  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administrdtinn.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 


SUMMARY:  This  document  proposes  the 

adoption  of  a  now  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
R|  series  airplanes  This  proposal  would 
require  repetitive  inspections  to  detect 
craciking  of  the  oleo  strut  of  the  nose 
landing  gear  (NLG).  and  corrective 
actions  if  necessarv.  This  proposal 
would  also  provide  for  optional 
terminating  action  for  the  repetitive 
inspections.  This  action  is  necessarv  to 
detect  and  correct  fatigufe  cracking  of  the 
oleo  strut  of  the  MLG,  which  could 
result  in  failure  of  the  NLG.  This  action 
IS  intended  to  address  the  identified 
unsafe  condition 

DATES:  Comments  must  be  received  by 
December  24.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  2000-NM-266- 
AD.  1601  Lind  Avenue.  SW..  Renton, 
Washington  980.55-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Fridav,  except  Federal 
holidays.  Comments  mav  be  submitted 
via  fax  to  (425)  227-1232  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcommcnt^fciagov.  Comments  sent 
via  fax  or  the  Internet  must  contain 


"Docket  No.  2000-NM-266-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road  Herndon.  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer. 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056:  telephone  (425) 227-2125; 
fax  (425)  227-1149 

SUPP1.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2000-NM-266-AD.  ■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket 
2000-NM-266-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authoritv  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
RJ  series  airplanes.  A  nose  landing  gear 
(NLG)  undergoing  fatigue  testing  was 
found  to  have  a  fatigue  crack  at  the  top 
of  the  oleo  bore,  with  resulting  loss  of 
oil  and  loss  of  strength.  This  condition, 
if  not  detected  and  corrected,  could 
result  in  failure  of  the  NLG. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  BAE 
Systems  Service  Bulletin  SB. 32-158. 
dated  June  2,  2000.  which  describes 
procedures  for  repetitive  non- 
destructive test  (NDT)  ultrasonic 
inspections  to  detect  cracking  of  the 
bore  of  the  NLG  oleo.  and  modification 
of  any  cracked  NLG  oleo.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  002-06-2000  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

The  BAE  Systems  ser\'ice  bulletin 
refers  to  Messier-Dowty  Service  Bulletin 
146-32-149.  including  Appendix  A. 
dated  April  17.  2000,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  inspection. 

The  manufacturer  has  also  issued 
BAE  Systems  Service  Bulletin  SB.32- 
159-70668ABC,  dated  June  14,  2000, 
which  describes  procedures  for  having 
the  modification  of  the  NLG  oleo  strut 
performed.  The  modification  would 
eliminate  the  need  for  repetitive 
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inspections.  The  modification  consists 
of  blending  and  shot  peening  of  the  oleo 
bore  of  the  NLG  to  restore  its  expected 
life. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21,29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  BAE  Systems  Ser\ice  Bulletin  SB  32- 
158.  dated  June  2,  2000.  This  proposed 
AD  also  would  provide  for  optional 
terminating  action  for  the  repetitive 
inspections.  The  optional  terminating 
action,  if  accomplished,  would 
terminate  the  repetitive  inspection 
requirements  of  this  AD. 

Operators  should  note  that,  to  be 
consistent  with  the  findings  of  the  CAA. 
the  FAA  has  determined  that  the 
repetitive  inspections  proposed  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action.  In  making  this  determination, 
the  FAA  considers  that,  in  this  case, 
long-term  continued  operational  safetv 
will  be  adequately  ensured  bv 
accomplishing  the  repetitive  inspections 
to  detect  cracking  before  it  represents  a 
hazard  to  the  airplane. 

Cost  Impact 

The  FAA  estimates  that  60  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,600,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary-  to  perform  the  specific 
actions  actually  required  by  the  .AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  bv 
other  administrati\e  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator}-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3j  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safetv 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  L  .S.C   106lg).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive 

BAE  Systems  |Operation.s|  Limited 

(Formerly  British  Aerospace  Regional 
Aircraft):  Docke!  2000-N"M-266-.^D 


.Applicability  Model  BAe  146  series 
airplanes  and  Model  .^vro  146-RI  series 
airplanes,  certificated  in  any  categon,'.  as 
listed  in  B.^E  Systems  Ser\'ice  Bulletin 
SB. 32-158.  dated  June  2.  2000.  except  those 
on  which  Messier-Dowtv  Modification 
AC12248  has  been  installed. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
-AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  oleo  strut  of  the  nose  landing  gear  (NLG). 
which  could  result  in  failure  of  the  nose 
landing  gear  (NLG).  accomplish  the 
following: 

Inspection 

(a)  Perform  an  ultrasonic  inspection  to 
detect  cracking  of  the  oleo  strut  of  the  NLG. 
in  accordance  with  BAE  Systems  Sen  ice 
Bulletin  SB  32-158.  dated  June  2.  2000. 
according  to  the  applicable  time  schedule 
specified  in  paragraphs  (a)(1).  (a)(2).  and 
(a)(3)  of  this  .^D.  Thereafter,  repeat  the 
inspection  at  least  ever>  2.500  landings,  until 
the  actions  specified  by  paragraph  (c)  of  this 
\D  have  been  performed. 

(1)  For  NLGs  identified  in  paragraph  D.(3) 
of  BAE  Systems  Ser%ice  Bulletin  SB. 32-158. 
dated  lune  2.  2000:  Inspect  before  the  NLG 
accumulates  2,500  landings  after 
accomplishment  of  the  initial  inspection 
specified  by  Messier-Dowty  Service  Bulletin 
146-32-149.  or  within  30  davs  after  the 
effective  date  of  this  AD.  whichever  occurs 
later 

(2)  For  NLGs  having  part  number 
201138002.  serial  numbers  M-DCr-0158  to 
M-DG— 0168  inclusive,  as  identified  in 
paragraph  D.(4)  of  BAE  Systems  Service 
Bulletin  SB. 32-158.  dated  lune  2.  2000: 
Inspect  before  the  NLG  accumulates  20.000 
total  landings,  or  within  500  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later. 

(3)  For  NLGs  other  than  those  identified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Inspect 
before  the  NLG  accumulates  8,000  total 
landings,  or  within  500  landings  after  the 
effective  dale  of  this  AD.  whichever  occurs 
later. 

Corrective  Actions 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD:  Before 
further  flight,  replace  the  oleo  strut  of  the« 
NLG  with  a  new  or  ser\'iceable  strut  in 
accordance  with  BAE  Systems  Service 
Bulletin  SB. 32-1 58.  dated  |une  2.  2000. 
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Optional  Terminating  Action 

(c)  Modificiition  of  the  NLG  in  accordance 
with  B,\K  Systems  Service  Bulletin  SB.32- 
l,=iM-70fiB8ABC.  dated  iune  14.  2000. 
l^•rnHnates  the  repetitive  inspections  required 

l)\  this  .Ml 

.alternative  .Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  .ANM-116.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
F.-\A  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
t:ompliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  w\\h  sections  21.197  and  21.199 
of  the  Federal  .\viation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  002-OB- 
2000 

Issued  in  Renton.  Washington,  on 
S'livt-mbfT  It    I'OOI 
kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  01-29196  Filed  11-21-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docl<et  No.  2001-NM-143-AD] 
RIN2120-AA64 

Airworttiiness  Directives;  Short 
Brothers  IModel  SD3-60,  SD3-60 
SHERPA,  and  SD3-SHERPA  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brothers  Model  SD3-60.  SD3-60 
SHERPA.  and  SD3-SHERPA  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  two  power 
cables  to  the  heated  windshield  to 
delect  inadequate  clearance,  chafing, 
and  inadequate  support.  This  proposal 


would  also  require  corrective  action,  if 
necessary,  including  increasing  the 
clearance,  providing  additional  support, 
re-routing,  and  replacing  power  cables, 
as  applicable.  This  action  is  necessary  to 
prevent  discrepancies  of  the  two  power 
cables  to  the  heated  windshield  from 
causing  an  electrical  short  circuit  with 
possible  smoke  and  fire  in  the  cockpit. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  24,  2001. 
ADDRESSES:  Submit  comments  in 
triplicdte  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  Number  2001- 
NM-143-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
(Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•Docket  Number  2001-NM-143-AD"  in 
the  subject  line  and  need  not  be 
submitted  in  triplicate.  Comments  sent 
via  the  Internet  as  attached  electronic 
files  must  be  formatted  in  Microsoft 
Word  97  for  Windows  or  ASCII  text. 

The  service  infonnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  Airworthiness  & 
Engineering  Qualitv  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ. 
Northern  Ireland.  This  information  may 
be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington, 
98055-4056;  telephone  (425) 227-1175: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  tJ>e  comments  received. 


Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fded  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-143-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket 
Number  2001-NM-143-AD,  1601  Lind 
Avenue,  SW..  Renton.  Washington  ^ 

98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority'  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  mav  exist  on 
all  Short  Brothers  Model  SD3-60,  SD3- 
60  SHERPA,  and  SD3-SHERPA  series 
airplanes.  The  CAA  advises  that 
operators  have  reported  finding 
discrepancies  of  the  power  cables  to  the 
heated  windshields.  This  condition,  if 
not  corrected,  could  cause  an  electrical 
short  circuit  with  possible  smoke  and 
fire  in  the  cockpit. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Short 
Brothers  Service  Bulletins  SD3 
SHERPA-30-2  (for  Model  SD3  Sherpa 
series  airplanes):  SD360  SHERPA-30-2 
(for  Model  SD360  Sherpa  series 
airplanes);  and  SD360-30-26  (for  Model 
SD360  series  airplanes),  all  dated  April 
2,  2001.  Each  service  bulletin  describes 
procedures  for  a  general  visual 
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inspection  of  the  power  cables  to  the 
Jaeated  windshield  for  inadequate 
clearance,  chafing,  and  inadequate 
support.  Each  service  bulletin  also 
describe  procedures  for  corrective 
action,  if  necessar%',  including 
increasing  the  clearance  or  providing 
additional  support  for  the  power  cables, 
re-routing  a  lightly-chafed  power  cable, 
and  replacing  a  more  heavily  chafed 
power  cable  with  a  new  power  cable,  as 
applicable.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  these  service  bulletins  as 
mandatory  and  issued  British 
airworthiness  directive  001-004-2001 
to  ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 


58681 


These  airplane  models  are 
manufactured  in  the  I'nited  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
ainvorthiness  agreement,  the  CAu^  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  designs  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  ser\'ice  bulletins  described 
previously. 

Cost  Impact 

The  F,\A  estimates  that  78  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 
of  the  power  cables  to  the  heated 
windshield,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,680,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessan,'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator*'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
RegulatoPv'  Policies  and  Procedures  (44 
FR  11034"  Februan-  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
regulator.'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordinglv.  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  401 13,  44701 . 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

Short  Brothers  PLC:  Docket  2001-NM-143- 

AD. 

Applicability :  All  Model  Short  Brothers 
Model  SD3-66.  SD3-60  SHERPA,  and  SD3- 


SHERP.'H  series  airplanes;  Lenuicated  in  any 
categon,'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  .so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  discrepancies  of  the  two  power 
cables  to  the  heated  windshield  from  causing 
an  electrical  short  circuit  with  possible 
smoke  and  fire  in  the  cockpit,  accomplish  the 
following: 

Inspection  and  Corrertive  Action.  If 
Necessary 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  Perform  a  general  visual 
inspection  of  the  power  cables  to  the  heated 
windshield  to  detect  inadequate  clearance, 
chafing,  and  inadequate  support,  in 
accordance  with  Short  Brothers  Ser\  ice 
Bulletin  SD3  SHERPA-30-2  (for  Model  SD3 
Sherpa  series  airplanes);  SD360  SHERPA- 
30-2  (for  Model  SD360  Sherpa  series 
airplanes):  or  SD360-30-26  (for  Model 
SD360  series  airplanes),  ail  dated  April  2. 
2001 .  as  applicable.  If  the  general  visual 
inspection  finds  no  evidence  of  chafing  and 
finds  that  clearance  and  support  of  the  power 
cables  are  adequate:  No  further  action  is 
needed. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  W 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normallv 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(b)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  finds  no  evidence 
of  chafing,  but  finds  that  clearance  or  support 
of  the  power  cables  are  not  adequate:  Prior 

to  further  flight,  increase  the  clearance  or 
provide  additional  support  of  the  power 
cables,  in  accordance  with  Short  Brothers 
Service  Bulletin  SD3  SHERP.^-30-2  (for 
Model  SD3  Sherpa  series  airplanes):  SD360 
SHERPA-30-2  (for  Model  SD360  Sherpa 
series  airplanes);  or  SD360-30-26  (for  Model 
SD360  series  airplanes),  all  dated  April  2. 
2001.  as  applicable. 

(c)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  finds  evidence  of 
chafing,  but  there  is  no  damage  to  the  outer 
nylon  protective  coating  with  exposure  of  the 
glass  fiber  braid:  Prior  to  further  flight,  re- 
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route  the  power  cables,  in  accordance  with 
Short  Brothers  Service  Bulletin  SD3 
SHERPA-;}0-2  (for  Model  SD3  Sherpa  series 
airplanes):  SD3B0  SHERPA-30-2  (for  Model 
SD360  Sherpa  series  airplanes):  or  SD360- 
30-26  (for  Model  SD360  series  airplanes),  all 
dated  April  2.  2001.  as  applicable. 

(d)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  finds  evidence  of 
chafing,  and  there  is  damage  to  the  outer 
protective  covering  with  exposure  of  the 
glass  fiber  braid:  Prior  to  further  flight, 
replace  the  damaged  power  c:able  with  new- 
cable,  in  accordance  with  Short  Brothers 
Service  Bulletin  SD3  SHERP.\-30-2  (for 
Model  SD3  Sherpa  series  airplanes):  SD360 
SHERPA-30-i(for  Model  SD.360  Sherpa 
series  airplanes):  or  SD360-30-26  (for  Model 
SD360  series  airplanes),  all  dated  April  2, 
2001,  as  applicable. 

Altcrndtivi'  Methods  of  Compliance 

It!)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-1 16.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FA.A  Principal  Maintenani:e  Inspet:tor.  who 
mav  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-1 16. 

Note  3:  Information  conterning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 

ANM-ne. 

Special  Flight  Permits 

(f)  Special  flight  juTniits  may  be  issued  in 
acc:ordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subie<:t  of  this  AD  is  addressed 
in  British  airworthiness  directive  001-04- 
2001. 

Issued  in  Renton.  Washington,  on 
\'n\.>mber  I.t.  2001. 

K.ilfm'  C.  Yanamura. 

Acting  ManagiT.  Transport  Airplanfr 
Ditrcctomtn.  Aircraft  Certifiiation  Sfin/rf . 

|FR  Doc.  01-29195  Filed  11-21-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001-NM-252-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319  Series  Airplanes  and  A320-200 
Series  Airplanes 

agency:  i-caeral  Aviation 
.\ilniinistration.  DOT. 


ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certaili  Model  A319  series  airplanes  and 
A320-r-200  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  loose  or  missing 
rivets  lin  specified  areas  of  the  door 
frame$  of  the  overwing  emergency  exits 
and  corrective  action,  if  necessary.  This 
propajsal  would  also  require 
measurement  of  the  grip  length  of  all 
rivets  in  the  specified  areas  and 
correcjtive  action,  if  necessary,  which 
would  terminate  the  repetitive 
inspections.  This  action  is  prompted  by 
mandatory  continuing  airworthiness 
information  from  a  foreign 
airworthiness  authority.  This  action  is 
neces$ar>'  to  detect  and  correct  loose  or 
missitig  rivets  or  discrepant  rivets, 
which  could  lead  to  reduced  structural 
integrity  of  the  overwing  emergency  exit 
door  frames.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
Dorember  24,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-1 14, 
Attention:  Rules  Docket  Number  2001- 
NM-252-AD,  1601  Lind  Avenue,  SW.. 
Rentqn.  Washington  98055-4056. 
Comipents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,iMonday  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
subn^tted  via  fax  to  (425)  227-1232. 
Comijients  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-tiprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-252-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Interliet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Winqows  or  ASCII  text. 

Thfe  serx'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbiis  Industrie.  1  Rond  Point  Maurice 
Belloiite,  31707  Blagnac  Cedex,  France. 
Thislnformation  may  be  examined  at 
the  rtVA,  Transport  Airplane 
Direotorate,  1601  Lind  Avenue,  SW., 
Rentvn.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rod  ilia.  Aerospace  Lnyineor. 
International  Branch.  ANM-1 16,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  ''42^)  2j7- I  14m 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thoy  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  mav  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envircmmental.  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-252-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  peiNi!!!  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  .Attention:  Rules  Docket 
Number  2001-NM-252-AD.  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
q80,^.^-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Airbus 
A3 19  series  airplanes  and  A320-200 
series  airplanes.  The  DGAC  advises  that 
one  operator  reported  finding  a  loose 
rivet  at  a  corner  of  tlie  door  frame  of  an 
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overwing  eniergencv  exit  during  normal 
maintenance  Investigation  of  other 
airplanes  revealed  that  some  rivets  in 
certain  areas  of  the  door  frames  had  grip 
lengths  which  were  slightly  out  of 
tolerance.  If  not  corrected,  rivets  in 
specified  areas  of  the  door  frames  of  the 
overwing  emergency  exits,  which  are 
loose  or  missing  or  have  the  wrong  grip 
length,  could  lead  to  reduced  structural 
integrity  of  the  door  frames. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Ser\'ice  Bulletin 
A320-53-n47.  dated  September  22. 
2000.  which  describes  procedures  for 
repetitive  detailed  visual  inspections  of 
specified  areas  of  the  door  frame  of  the 
overwing  emergency  exits  for  loose  or 
missing  rivets  and  corrective  action,  if 
necessary.  The  ser\  ice  bulletin  also 
describes  procedures  for  measurement 
of  the  grip  length  of  all  rivets  in  the 
specified  areas  and  corrective  action,  if 
necessar\'.  The  corrective  actions 
include  inspecting  rivet  holes  for  cracks, 
opening  up  certain  rivet  holes,  repairing 
certain  rivet  holes,  and  installing  new 
rivets.  Measurement  of  the  grip  length  of 
all  rivets  in  all  specified  areas  and 
corrective  action,  if  necessary, 
eliminates  the  need  for  the  repetitive 
inspections.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition  The  DGAC 
classified  this  service  bulletin  as 
mandator\-  and  issued  French 
airworthiness  directive  2001-241(3). 
dated  June  27.  2001.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  tvpe 
certificated  for  operation  in  the  I'nited 
States  under  the  provisions  of  section 
21,29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary- 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  Inited 
States, 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  between  Proposed  Rule  and 
Service  Bulletin 

Airbus  Service  Bulletin  A320-53- 
1147.  dated  September  22.  2000, 
specifies  that,  if  a  second  rotating  probe 
inspection  reveals  cracks  at  anv  rivet 
holes,  the  operator  is  to  contact  the 
manufacturer  for  further  instructions. 
The  proposed  rule  would  require  that,  if 
such  cracks  are  detected,  the  operator  is 
to  repair  them  in  accordance  with  a 
method  approved  by  the  FAA  or  the 
DGAC  or  its  delegated  agent. 

Cost  Impact 

The  FAA  estimates  that  168  airplanes 
of  U.S.  registr>-  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  US 
operators  is  estimated  to  be  SlO.080.  or 
560  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  m  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessarv  to  perform  the  ■-pecifir 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

Regulator)'  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  abo\'e.  1 
certifv  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulaton-  action" 
under  Executive  Order  12866:  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulaton  Policies  and  Procedures  (44 
FR  1 1034!  Febmarv  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic:  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adminkstration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

,\uthority:  49  U.S.C.  106(g).  401 13.  44701 

§39.13     [Amended] 

2.  Section  3y.l,i  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  2001-^■M-252-.^D. 

Applicability:  Model  A3 19  series  airplanes 
and  A32O-200  series  airplanes,  as  listed  in 
Airbus  Ser\ice  Bulletin  A320-53-1147. 
dated  September  22.  2000:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  Ijeen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
ovkiier/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  defect  and  correct  rivets  in  specified 
areas  of  the  door  frames  of  the  overwing 
emergency  exits  which  are  loose  or  missing 
or  which  have  the  wrong  grip  length,  which 
could  lead  to  reduced  structural  integril\  of 
the  door  frames,  accomplish  the  following: 

Inspection  and  Measurement 

(a)  Within  .1.500  flight  cycles  after  the 
effective  date  of  this  AD:  Conduct  a  detailed 
visual  inspection  of  the  specified  areas  of  the 
door  frames  of  the  overwing  emergency  exits 
for  loose  or  missing  rivets,  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  and  Figure  5  of  .Mrbus  Service 
Bulletin  A32053-1 147.  dated  September  22, 
2000.  If  no  loose  or  missing  rivets  are  found. 
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repeat  the  detailed  visual  inspection  and  the 
measurement  at  intervals  not  to  exceed  3,500 
flight  rvrles  until  the  requirements  of 
paragraph  (d)  have  been  accomplished. 
Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 
magnifying  lenses,  etc..  may  be  used.  Surface 
c  leaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  the  inspection  required  by  paragraph 
(a)  of  this  .\D  reveals  that  there  are  loose  or 
missing  rivets:  Prior  to  further  flight, 
accomplish  the  requirements  of  either 
paragraph  (bl(1)  or  (b)(2)  of  this  AD. 

(1)  Measure  the  grip  length  of  all  rivets  in 
the  specified  areas  in  which  the  loose  or 
missing  rivets  were  detected  and  perform 
corrective  action  (e.g..  inspecting  rivet  holes 
for  cracks,  opening  up  rivet  holes,  repairing 
cracks  at  rivet  holes,  and  installing  new 
rivets)  as  applicable,  in  accordance  with  Part 
C  of  the  Accomplishment  Instructions  and 
Figure  5  of  .Mrbus  Service  Bulletin  A320-53- 
1147.  dated  September  22.  2000.  except  as 
specified  in  paragraph  (c)  of  this  AD.  Repeat 
the  detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  .3. .500  flight  cycles  until  the 
requirements  of  paragraph  (d)  have  been 
accomplished. 

(2)  Measure  the  grip  length  of  all  rivets  in 
all  spet.ified  areas  and  perform  corrective 
action  (e.g..  inspecting  rivet  holes  for  cracks, 
opening  up  rivet  holes,  repairing  cracks  at 
rivet  holes,  and  installing  new  rivets)  as 
applicable,  in  accordance  with  Part  C  of  the 
.Accomplishment  Instructions  and  Figure  5  of 
.Mrbus  Service  Bulletin  A320-53-1147. 
dated  September  22.  2000.  except  as 
specified  in  paragraph  (c;)  of  this  AD. 

(c)  If  Airbus  Service  Bulletin  A320-53- 
1147.  dated  September  22.  2000  recommends 
contacting  the  manufarturer  for  instructions 
concerning  cer'ain  repairs,  perform  those 
repairs  in  aicordance  with  a  method 
approved  by  the  Manager.  International 
Branch.  ANM-116,  F.AA.  Transport  Airplane 
Directorate  or  bv  the  Direction  Generale  de 

I  Aviation  Civile  (DGAC)  or  its  delegated 
agent   For  a  repair  method  to  be  approved  by 
the  Manager.  International  Branch,  ANM- 
116,  as  required  by  this  paragraph,  the 
Managers  approval  letter  must  specifically 
reference  this  AD. 

Terminating  .Action 

(d)  Prior  to  the  m  t  umulation  of  24.000 
total  flight  (  v(  les  or  within  3,500  flight 
cycles  after  the  effective  date  of  this  AD. 
whichever  occurs  later:  Accomplish  the 
requirements  of  paragraph  (b)(2)  of  this  AD, 
.Accomplishment  nf  paragraph  (b)(2)  of  this 
.\D  constitutes  terminating  action  for  the 
purpose  of  this  AD. 

Alternative  .Methods  of  Compliance 

(e)  An  alternati\e  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  pccomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
241(B),dated  June  27,  2001. 

Issued  in  Renton.  Washington,  on 
November  15,  2001. 
Kalene  C.  Yanamura. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  01-29194  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adininistration 

14  CFR  Part  39 

[Docket  No.  2000-NM-338-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 

SUMMARY:  This  document  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (AD), 
applicable  to  certain  Airbus  Model 
A319.  A320,  and  A321  series  airplanes. 
The  first  AD  currently  requires 
removing  the  existing  forward  pintle  nut 
and  cross  bolt  on  the  main  landing  gear 
(MLG),  and  installing  a  new  nylon 
spacer  and  cross  bolt  and  nut.  The 
second  AD  currently  requires  repetitive 
inspections  for  discrepancies  of  the  lock 
bolt  for  the  pintle  pin  on  the  MLG, 
follow-on  corrective  actions  if 
necessary,  and  retorquing  of  the  forward 
pintle  pin  lock  bolt  for  certain  airplanes. 
That  AD  also  provides  for  an  optional 
terminating  action.  This  action  would 
cancel  the  requirements  of  the  first  AD. 
continue  the  requirements  of  the  second 
AD.  and  require  the  previously  optional 


terminating  action  that  was  provided  for 
in  the  second  AD.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority- 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  a  rotated, 
damaged,  or  missing  lock  bolt,  which 
could  result  in  disengagement  of  the 
pintle  pin  from  the  pintle  fitting 
bearing,  and  consequent  collapse  of  the 
MLG  during  landing. 
DATES:  Comments  must  be  received  by 
December  24.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
338-AD,  1601  Lind  Avenue.  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax'^to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-338-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Dulin.  Aerospace  Engineer, 
International  Branch,  ANM-116,  F.\A, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 
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Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator)-,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-338-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-338-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  May  9,  1996.  the  FAA  issued  AD 
96-10-18.  amendment  39-9625  (61  FR 
24690.  May  16,  1996).  applicable  to 
certain  Airbus  Model  A320-111. -211, 
-212,  and  -231  series  airplanes,  to 
require  removing  the  existing  forward 
pintle  nut  and  cross  bolt  on  the  main 
landing  gear  (MLG)  and  installing  a  new- 
nylon  spacer  and  cross  bolt  and  nut. 
That  action  was  prompted  by  results  of 
fatigue  testing  which  revealed  that  the 
cross  bolt  and  nut  in  the  forward  pintle 
pin  of  the  MLG  were  damaged  due  to 
fatigue  cracking.  The  requirements  of 
that  AD  are  intended  to  prevent  such 
fatigue  cracking,  which  could  result  in 
collapse  of  the  MLG. 

On  May  16.  2000,  the  FAA  issued  AD 
2000-10^16.  amendment  39-11740  (65 
FR  34059,  May  26.  2000).  to  require 
repetitive  inspections  for  discrepancies 
of  the  lock  bolt  for  the  pintle  pin  on  the 
MLG;  follow-on  corrective  actions,  if 
necessar\-;  and  retorquing  of  the  forward 
7>tle  pin  lock  bolt  for  certain  airplanes. 
Thai  AD  also  provides  for  an  optional 


terminating  action  for  the  requirements 
of  the  AD.  That  action  was  prompted  bv 
issuance  of  mandatory  continuing 
airworthiness  information  bv  a  foreign 
civil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  a  rotated,  damaged,  or 
missing  lock  bolt,  which  could  result  in 
disengagement  of  the  pintle  pin  from 
the  pintle  fitting  bearing,  and 
consequent  collapse  of  the  MLG  during 
landing.  In  the  "Comment  Received" 
section  of  that  AD.  the  FAA  stated  that 
it  may  consider  further  rulemaking  if  a 
determination  is  made  at  a  later  date 
that  the  terminating  modification 
should  be  mandated. 

Actions  Since  Issuance  of  Previous 
Rules 

Since  the  issuance  of  AD  96-1 0-1 8 
and  AD  2000-10-16.  the  Direction 
Generale  de  1  Aviation  Civile  (DGAC). 
which  is  the  airworthiness  authority  for 
France,  has  issued  French  airworthiness 
directive  2000-428-153(8),  Revision  1, 
dated  November  29.  2000.  to  continue  to 
require  the  repetitive  inspections  of  the 
lock  bolt  for  the  pintle  pin  on  the  MLG 
and  follow-on  corrective  actions,  and  to 
mandate  the  optional  terminating  action 
modification  identified  in  AD  2000-10- 
16. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-32-1213.  Revision  02,  dated 
February-  9.  2001,  which  describes 
procedures  for  modification  of  the 
pintle  pin  attachment  of  both  the  left 
and  right  MLG  to  incorporate  a  dual 
lock  bolt  configuration.  Modification 
includes  a  detailed  visual  inspection  of 
the  pintle  pin  lock  bolts  to  ensure  that 
the  bolts  are  in  proper  position  and  are 
not  broken,  and  repair  if  necessarv;  and 
removal  and  installation  of  the  lock 
bolts.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory-  and  issued  French 
airsvorthiness  directive  2000-428- 
153(B).  Revision  1,  dated  November  29, 
2000,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 


airworthiness  agreement,  the  DGAC  has 

kept  the  F.^A  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2000-10-16,  to  continue 
to  require  repetitive  inspections  of  the 
lock  bolt  for  the  pintle  pin  on  the  MLG, 
follow-on  corrective  actions  if 
necessary,  and  retorquing  of  the  forward 
pintle  pin  lock  boll  for  certain  airplanes. 
This  proposed  AD  also  would  add  a 
requirement  for  accomplishment  of  the 
terminating  action  modification  in 
accordance  with  the  ser\-ice  bulletin 
described  previously,  which  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements  of 
the  AD.  In  addition,  the  proposed  AD 
would  supersede  AD  96-10-18,  to 
cancel  the  requirements  of  that  AD. 

Differences  Between  Proposed  Rule  and 
Foreign  Airworthiness  Directive 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directive  in  that  it  would  not  require 
accomplishment  of  Airbus  Sen'ice 
Bulletin  A320-32-1119,  followed  by 
repetitive  inspections,  as  an  interim 
action  alternative  to  Airbus  Service 
Bulletin  A320-32-1213.  unless  it  is 
specifically  required  to  correct  a 
discrepancy  found  during  inspection. 

Cost  Impact 

There  are  approximately  341 
airplanes  of  US.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  2000-10-16  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  S120  per 
airplane,  per  inspection  cycle. 

The  new  action  that  is  proposed  in 
this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour. 
Required  parts  would  cost 
approximately  S540  per  airplane  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  new  requirements  of  this  AD 
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on  U.S.  operators  is  estimated  to  be 
S245..S20.  or  S720  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomphshed  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proptjsed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  tiovernment  and 
the  States,  or  on  the  distribution  of 
powder  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signific:ant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  Februarv  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  .-Xct   A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
.■\  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1    The  .iiifhnritv  ritation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C;.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  Section  39. 1 A  is  amended  by 
removing  amendments  39-11740  (65  FR 
34059.  May  26,  2000).  and  39-9625  (61 
FR  24890,  May  16,  1996)  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  2000-NM-338-AD. 

Supersedes  AD  2000-10-16. 

Amendment  39-11740,  and  AD  96-10- 

18.  Amendment  39-9625. 
Applicability:  Model  A3 19,  A320,  and 
A321  saries  airplanes,  certificated  in  any 
category,  except  those  on  which  Airbus 
Service  Bulletin  A320-32-1213.  dated  March 
21,  2000  (reference  Airbus  Modification 
28903  or  30044)  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
,\D.  Fot  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accord^ce  with  paragraph  (d)(1)  of  this  AD. 
The  reqjuest  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AH  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  rotated,  damaged,  or  missing 
lock  bolt,  which  could  result  in 
diseng^ement  of  the  pintle  pin  from  the 
pintle  fitting  bearing,  and  consequent 
collapse  of  the  main  landing  gear  (MLG) 
during  landing,  accomplish  the  following: 

Note  2:  Paragraphs  (a)  and  (b)  of  this  AD 
repeat  the  actions  that  were  previously 
mandated  by  AD  2000-10-16.  The  intent  of 
including  these  paragraphs  is  to  ensure  that 
the  curtently-required  repetitive  inspections 
continue  to  be  accomplished  until  the 
terminating  modifications  are  installed. 

Restatement  of  Requirements  of  AD  2000- 
10-16 

Inspecton 

(a)  Perform  a  detailed  visual  inspection  to 
detect  discrepancies  (rotation,  damage,  and 
absence)  of  the  lock  bolt  for  the  pintle  pin  on 
the  Mip.  in  accordance  with  Airbus  All 
Operator  Telex  (AOT)  32-17,  Revision  01, 
dated  Siovember  6.  1997:  Airbus  Service 
Bulletih  A320-32-1187,  dated  June  17.  1998: 
or  Airbus  Service  Bulletin  A320-32-n87, 
Revision  01,  dated  February  17.  1999:  at  the 
latest  df  the  times  specified  in  paragraphs 
(a)(1).  ia)(2),  and  (a)(3)  of  this  AD.  If  any 
discrepancy  is  detected,  prior  to  further 
flighi,  |)erform  corrective  actions,  as 
applicable,  in  accordance  with  the  AOT  or 
service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
flight  cycles  or  15  months,  whichever  occurs 
first,  unless  the  terminating  action  of 
paragraph  (c)  of  this  AD  is  accomplished. 
After  June  30,  2000  (the  effective  date  of  AD 


2000-10-16,  amendment  39-11740).  only 
Airbus  Service  Bulletin  .\320-32-l  187. 
Revision  01.  dated  February  17.  1999.  shall 
be  used  for  compliance  with  this  paragraph. 

(1)  Within  .U)  months  since  the  airplane's 
date  of  manufacture  or  prior  to  the 
accumulation  of  2.000  total  flight  cycles, 
whichever  occurs  first. 

(2)  Within  15  months  or  1,000  flight  cycles 
after  the  last  gear  replacement  or 
accomplishment  of  .Airbus  Service  Bulletin 
A320-32-ni9.  dated  lune  13,  1994, 
whichever  occurs  first. 

(3)  Within  500  flight  cycles  after  August 
12.  1998  (the  effective  date  of  AD  98-14-11. 
amendment  39-10644). 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  deleft  damage,  failure,  or 
irregularity.  .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

One-time  Follow-on  Actions 

(b)  For  airplanes  on  which  the  actions 
described  in  paragraph  2.B.(2)(c)  of  Airbus 
Service  Bulletin  .^320-32-1 187.  Revision  01. 
dated  February  17.  1999.  have  not  been 
accomplished:  .At  the  time  of  the  initial 
inspection  or  the  next  repetitive  inspection 
required  by  paragraph  (a)  of  this  AD.  perform 
the  applicable  one-time  follow-on  actions 
(including  retorquing  the  forward  pintle  pin 
lock  bolt  and  applying  sealant  to  the  head  of 
the  lock  bolt),  in  accordance  with  section 
2.B.(2](c)  of  the  .At  complishment  Instructions 
of  Airbus  Service  Bulletin  A320-32-1187, 
Revision  01.  dated  February  17.  1999. 

New  Actions  Required  by  This  AD 

Terminating  Modification 

(c)  Within  5  years  from  the  effective  date 
of  this  AD.  or  at  the  next  MLG  overhaul, 
whichever  occurs  later,  modify  the  forward 
pintle  pin  cross  bolt  on  both  the  left  and  right 
MLG  (including  a  detailed  visual  inspection 
to  ensure  that  the  bolts  are  in  proper  position 
and  are  not  broken,  and  repair  if  necessary: 
and  removal  and  installation  of  the  lock 
bolts),  in  accordance  with  Airbus  Service 
Bulletin  A320-32-1213,  Revision  02.  dated 
February  9.  2001.  This  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  4:  .Aci  omplishment  of  the  actions 
required  in  paragraph  (c)  of  this  AD.  prior  to 
the  effective  date  of  this  AD.  in  accordance 
with  Airbus  Service  Bulletin  A320-32-1213. 
dated  March  21.  2000.  or  Revision  01.  dated 
November  15,  2000.  is  considered  acceptable 
for  compliance  with  paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)(1)  .An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  Transport 
.Airplane  Directorate,  FAA.  Operators  shall 
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submit  their  requests  through  an  appropriate 
FAA  Principal  .Maintenance  Inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116. 

(2)  .Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  .AD 
2000-10-16,  amendment  30-11740.  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  mav  be 
obtained  from  the  Manager.  International 
Branrh.  ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordant:e  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airvk-orthiness  directive  2000—428- 
153(B).  Revision  1.  dated  November  29,  2000. 

Issued  in  Renton,  Washington,  on 

November  15.  2001.  , 

Kaiene  C.  Yanantura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-29193  Filed  11-21-01;  8:45  am] 
BILUNG  CODE  4910-13-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-39-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Limited  BN-2,  BN-2A. 
BN-2B,  BN-2T,  and  BN2A  MK.  Ill 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Britten-N'orman  Limited  (Pilatus  Britten- 
Norman)  BN-2.  BN-2A,  BN-2B,  BN-2T, 
and  BN2A  MK.  Ill  series  airplanes.  This 
proposed  AD  would  require  you  to 
repetitively  inspect  certain  oleo 
attachment  brackets  for  cracks  and 
replace  any  cracked  bracket  found 
during  any  inspection.  This  proposed 
AD  is  the  result  of  mandaforv 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  detect  and  correct 
cracked  oleo  attachment  brackets.  Such 


a  condition  could  cause  the  attachment 
bracket  to  fail,  which  could  result  in 
detachment  of  the  main  landing  gear. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  December  21.  2001. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2001-CE-39-AD.  901  Locust.  Room 
506.  Kansas  City.  Missouri  64106  Vou 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Mondav 
through  Friday,  except  Federal  holidays. 

You  may  get  ser\ice  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Britten-Norman  Limited. 
Bembridge.  Isle  of  Wight.  United 
Kingdom  P033  5PR;  telephone:  -t-44  (0) 
1983  872511;  facsimile;  +44  (0)  1983 
873246.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph.  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  901 
Locust.  Room  301,  Kansas  Citv, 
Missouri  64106;  telephone;  (816)  329- 
4059;  facsimile:  (816)  32^-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  ln\ited 

How  do  I  comment  on  this  proposed 
.W  The  FAA  invites  comments  on  this 
proposed  rule  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  mav 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action 

Are  there  any  specific  portions  of  this 
proposed  AD  1  should  pay  attention  to':' 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic.     - 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule  You  mav  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FA4  receives  mv 
comment^  If  you  want  FA.'A  to 
acknowledge  the  receipt  of  vour 
comments,  you  must  include  a  self- 


addressed,  .stamped  postcard  On  the 
postcard,  write  'Comments  to  Docket 
No.  2001-CE-39-AD   "  We  will  date 
stamp  and  mail  the  postcard  back  to 
you 

Discussion 

What  events  have  caused  this 
proposed  AD''  The  Civil  Aviation 
Authoritv  {C.\.^).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  notified  F.\A  that  an  unsafe 
condition  mav  exist  on  all  BN-2.  BN- 
2A.  BN-2B.  BN-2T,  and  BN2A  MK.  Ill 
series  airplanes.  The  United  Kingdom 
CAA  reports  five  occurrences  of  failure 
of  the  oleo  attachment  bracket,  part 
number  (P/N)  NB-4CM)n75.  This  bracket 
is  the  main  attachment  point  for  the 
main  landing  gear.  The  CAA  determined 
that  the  cause  for  failure  of  these 
brackets  is  the  current  design  of  the 
part. 

What  are  the  consequences  if  the 
condition  is  not  corrected^  CracVed  oleo 
attachment  brackets,  if  not  detected  and 
corrected,  could  fail  and  detach  from 
the  main  landing  gear. 

Is  there  ser\'ice  information  that 
applies  to  this  suhjecf  Pilatus  Britten- 
Norman  has  issued  B-N  Service 
Bulletin  Number  SB  273.  Issue  2,  dated 
lanuan  12.  2000. 

What  are  the  provisions  of  this  senice 
information''  The  ser^•ice  bulletin 
includes  procedures  for: 
— Repetitively  inspecting  the  oleo 
attachment  brackets.  P/N  NB-4t>-0075. 
for  cracks;  and 

— Replacing  anv  cracked  attachment 
bracket  found  during  anv  inspection. 

What  action  did  the  CAA  take?  The 
CAA  classified  this  service  bulletin  as 
mandatory  and  issued  CAA  ,AD  Number 
005-0^2000,  not  dated,  in  order  to 
ensure  the  continued  ainvorthiness  of 
these  airplanes  in  the  I'nited  Kingdom. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  United 
Kingdom  CAA  has  kept  FAA  informed 
of  the  situation  described  above. 

The  FAA  s  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD  What  has  FAA  decided? 
The  F.-KA  has  examined  the  findings  of 
the  CAA.  reviewed  all  available  ■ 
information,  including  the  ser\'ice 
information  referenced  above;  and 
determined  that; 
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— Thp  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  all  Pildtus  Britten-Norman  BN-2, 
BN-2A.  BN-2B.  BN-2T.  and  BN2A  MK. 
Ill  series  airplanes  of  the  same  type 
design  that  are  on  the  IJS^  registry'; 
— The  actions  specified  m  the 
previouslv-referencod  service 
information  should  be  accomplished  on 
the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require'!' This  proposed  AD  would 
require  vou  to  repetitively  inspect  the 
oleo  attachment  brackets^  P/N  NB-40- 
0075,  for  cracks  and  replace  any  cracked 
bracket  found  during  anv  inspection. 

Are  there  differences  between  this 
proposed  AD.  the  sen-ice  information, 
and  the  CAA  AD^  The  service 
information  requires  repetitive 


inspections  at  inter\'als  not  to  exceed 
500  hours  time-in-service  (TIS)  or  1,200 
landings,  whichever  occurs  first.  This 
proposed  AD  and  the  CAA  AD  require 
repetitive  inspections  at  intervals  not  to 
exceed  100  hours  TIS  or  200  landings, 
whichever  occurs  first,  in  order  to 
ensure  that  the  unsafe  condition 
specified  in  this  proposed  AD  does  not 
go  undetected  for  a  long  period  of  time. 

Is  there  a  modification  I  can 
incorporate  instead  of  repetitively 
inspecting  the  oleo  attachment 
brackets?  The  FAA  has  determined  that 
long-term  continued  operational  safety 
would  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  FAA  will  continue 
to  work  with  Pilatus  Britten-Norman. 


The  manufacturer  is  now  in  the 
process  of  changing  the  design  of  the 
oleo  attachment  bracket.  P/N  NB-40- 
0075.  The  design  change  will  eliminate 
the  need  for  the  repetitive  inspection. 
The  newly  designed  part  will  be 
introduced  by  a  new  modification  that 
will  be  included  as  part  of  Issue  3  of 
Service  Bulletin  SB  273. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  126  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/ operators  of  the 
affected  airplanes''  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspections; 


Labor  cost 


Parts  cost 


3  workhours  «  S60  per  hour  =  S180 


Total  cost  per 
airplane 


Total  cost  on 
US  operators 


No  cost  tor  parts. 


S180. 


S180  X  126  = 
S22.680. 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  proposed  inspection.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such  repair/ 
replacement: 


12  workhours  ■  S60  per  hour  =  $720 


Latx)r  cost 


Parts  cost 


Total  cost  per 
airplane 


$370. 


$720  +  S370  = 
SI  090. 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify- 
that  this  proposed  action  (1)  Is  not  a 
"significant  regulatory'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
■'significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  10fi(g).  40113.  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Britten-Norman  LTD.:  Docket  No. 
2001-CE-,-)9-AD 

(a)  H77a(  airplanes  are  affected  bv  this  AD? 
This  AD  affects  Models  BN-2,  BN-'2A.  BN- 
2.^-2.  BN-2A-3.  BN-2.'\-6.  BN-2A-8.  BN- 
2A-9,  BN-2.'\-20.  BN-2A-21.  BN-2.^-26. 
BN-2A-27,  BN-2B-20.  BN-2B-2].  BN-2B- 
26.  BN-2B-27.  BN-2T.  BN-2T-4R.  BN2.-\ 
MK.  III.  BN2A  MK  III-2  and  BN2A  MK.  111- 
3  airplanes,  all  (  onstruf:tor  numbers,  that  are 
certificated  in  any  categor\ . 

(b)  Who  must  comply  i^ith  lliis  AD' 
.•\nvone  who  wishes  to  operate  any  of  the 
above  airplanes  mast  i:omply  with  this  AD. 

(()  What  problem  does  this  AD  address? 
The  actions  specified  b\  this  AD  are  intended 
tn  detect  and  correct  crai;ked  oleo  attachment 
brackets.  Such  a  condition  f;ould  cause  the 
attachment  bracket  to  fail,  which  could  resftit 
in  detachment  of  the  main  landing  gear. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the 
following: 
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Actions 


Compliance 


(1)  Inspect  visually  or  using  10>  magnifying 
glass,  the  oleo  attachment  brackets,  pari 
number  (P/N)  NB-4CK)075,  for  cracks. 


-l. 


Procedures 


Within  the  next  25  hours  time-m-service  (TIS) 
or  50  landings  whichever  occurs  first  after 
the  effective  date  ot  this  AD  ana  thereafter 
at  intervals  not  to  exceed  100  hours  TIS  or 
2000  landings,  whichever  occurs  first 


In  accordance  with  B-M  Service  Bulletin  Num- 
ber SB  273.  Issue  2  dated  January  12 
200 


(2)  It  cracks  are  found  during  any  inspection  re- 
quired by  this  AD  replace  the  bracket  with 
another  oleo  attachment  bracKet  P'N  NB- 
40-0075. 


Pnor  to  further  flight  after  the  inspection(s)  re- 
quired in  paragraph  (di(li  of  this  AD  in 
which  the  crack  is  found  Repetitively  In- 
spect thereafter  at  intervals  not  to  exceed 
100  hours  TIS  or  200  landings,  whichever 
occurs  first. 


In  accordance  with  B-N  Service  Bulletin  Num- 
ber SB  2"3  Issue  2  dated  January  12 
2000  and  the  applicable  maintenance  man- 
ual 


(3)  Do  not  install  any  oleo  attachment  bracket. 
P'N  NB-^0-0075  (or  FAA-approved  equiva- 
lent pan  numt>er,i  unless  it  has  been  in- 
spected as  required  in  paragraph  (d)(1)  of 
this  AD  and  determined  to  be  airworthy. 


As  of  the  effective  date  of  this  AD. 


Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  anv 
other  way?  You  may  use  an  alternative 
method  of  compliance  or  adjust  the 
compliance  time  if: 

(1)  Your  alternative  method  of 
compliance  provides  an  equivalent  level 
of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane 
Directorate. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  \D. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirement.^  of  this  ,\D.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner 'operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  .AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  \D.  and.  if  you  have  not 
eliminated  the  un.safe  condition,  specific 
actions  vou  propose  to  address  it. 

(f)  Where  can  I  get  information  about 
any  already-approved  alternative 
methods  of  compliance''  Contact  Doug 
Rudolph.  Aerospace  Engineer.  FAA. 
Small  Airplane  Directorate.  901  Locust, 
Room  301.  Kansas  City,  Missouri  64106; 
telephone:  (816)  32^059:  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  complv  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  sections  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 

(h)  How  do  1  get  copies  of  the 
documents  referenced  in  this  AD?  You 


may  get  copies  of  the  documents 
referenced  in  this  AD  from  Pilatus 
Britten-Norman  Limited,  Bembridge. 
Isle  of  Wight.  United  Kingdom  P035 
5PR:  telephone:  -44  (0)  1983  872511: 
facsimile:  +44  (0)  1983  873246.  You 
may  view  these  documents  at  F.\.^. 
Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506,  Kansas 
City.  Missouri  64106. 

Note  2:  The  subjef:t  of  this  AD  is  addressed 
in  United  Kingdom  CAA  .AD  005-09-2000, 
not  dated. 

Issued  in  Kansas  City.  Missouri,  on 
November  14.  2001. 
Michael  K.  Dahl. 

,4cf;ng  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Senice. 

IFRDoc  01-29192  Filed  11-21-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-2&-ADJ 
RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  4000  Series  Turtx>fan  Engines 

AGENCY:  Federal  Aviation 

.Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (F.A.A)  proposes  to  adopt 
a  new  airworthiness  directive  (ADJ  that 
is  applicable  to  Pratt  &  Whitnev  (PW) 
PVV4090.  PW4090-3.  PW4074D. 
PW4077D.  PW4090D.  and  PW4098 
turbofan  engines  with  15th  stage  high 
pressure  compressor  (HPC)  disks  having 
certain  part  numbers  (P/N"sj.  This 
proposal  would  require  initial  and 


repetitive  borescope  inspections  of  15th 
stage  HPC  disks  for  cracks  in  the  knife 
edges,  eddv  current  inspections  (ECI's) 
of  blade  loading  slots  if  required,  and 
removal  of  cracked  disks  In  addition, 
this  proposal  would  require  the  removal 
from  service  of  these  P  \  disks,  at  a  new 
lower  cyclic  life  limit.  This  proposal  is 
prompted  by  two  reports  of  15th  stage 
HPC  disks  with  cracks  in  the  outer  rim 
front  rail  of  the  blade  loading  slots,  and 
in  the  front  forward  and  middle  knife 
edges.  The  actions  specified  bv  the 
proposed  .\D  ar"  intended  to  prevent 
15th  stage  HPC  disk  failures  from 
cracks,  which  could  result  in  an 
uncontained  engine  failure. 

DATES:  Comments  must  be  received  by 

lanuarv-  22.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .\vidtion 
.Administration  iF.A.A).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No  2001-NE- 
25-,\D.  12  New  England  Executive  Park 
Burlington.  .MA  01803-5299  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  am  and 
4:30  p.m  .  Mondav  through  Fridav. 
except  Federal  holidavs  Comments  mav 
also  be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcommenPefaa  gov  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line  The  senice 
information  referenced  m  the  proposed 
rule  may  be  obtained  from  Pratt  & 
Whitnev,  400  .Main  St  .  East  Hartford. 
CT  06108.  telephone  i860)  565-6600. 
fax  (860)  565-4503  This  information 
may  be  examined,  by  appointment  at 
the  F.\A.  New  England  Region,  (Hfice  of 
the  Regional  Counsel.  12  .New  England 
Executive  Park.  Burlington.  MA 

FOR  FURTHER  INTORMATtON  CONTACT: 

lason  'I'ang.  .Aerospace  Engineer.  Engine 
Certification  Office.  FAA.  Engine  and 
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Propeller  Directorate.  12  New  England 
Executive  Park;  telephone  (781)  238- 

"747.  frix  f^Hl'i  .i?a-7]q4 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
prnposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications 
should  uientifN  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  speiahed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
abo\e.  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
pr(?posals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received 

("omments  are  specifically  invited  on 
the  overall  reoulator\'.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  .\11  comments 
submitted  will  be  a\ailable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
mterestinl  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fded  in  the  Rules 
Docket. 

f "nmmonters  wishing  the  FAA  to 
acknowledge  receipt  a{  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  (ju  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-25-AD."  The 
postcard  will  be  date  stamped  and 
nnurned  to  the  commenter. 

Availability  of  NPRM's 

.\nv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F-AA,  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention;  Rules 
Docket  No.  2001-NE-25-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
()lH();-i-52q9. 

Discu.s.sion 

In  March  of  2001.  the  FAA  received 
two  reports  from  the  manufacturer  of 
two  factor*'  engines  with  cracks  in  the 
15th  stage  HPC  disk  blade  loading  slot 
outer  rim  front  rail,  and  in  the  front 
forward  and  middle  knife  edges.  The 
manufacturer's  investigation  results 
revealed  that  the  crack  initiations  were 
caused  by  thermo-mechanical  fatigue. 
Due  to  these  investigation  results,  this 
proposal  would  require  initial 
borescope  inspections  of  15th  stage  HPC 
disks  P/N  56H015  and  57H715  for 
cracks  in  the  knife  edges  and  blade 
loading  slots,  eddy  current  inspections 
(ECI's)  within  25  cvcles-in-service  from 


the  tinle  of  borescope  inspection  of 
blade  loading  slots  if  required,  and 
removal  of  cracked  disks.  Repetitive 
borescope  inspections  at  intervals  of  no 
more  than  1,000  cycles-in-service  since 
last  inspection  are  also  required.  In 
addition,  this  proposal  would  require 
the  removal  from  service  of  these  P/N 
disks,  at  a  new  lower  cyclic  life  limit  of 
8,000  cycles-since-new  (CSN).  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  15th  stage  HPC 
disk  failures  from  cracks,  which  could 
result  in  an  uncontained  engine  failure. 
Currently  there  is  no  terminating  action 
for  the  repetitive  inspections  due  to 
cracking  of  15th  stage  HPC  disks,  P/N"s 
56H015  and  57H715.  This  condition,  if 
not  corrected,  could  result  in  disk 
rupture  and  uncontained  engine  failure. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Service 
Bulletin  (SB)  P\V4G-112-A72-242, 
dated  May  1,  2001  that  describes 
procedures  for  initial  and  repetitive 
borescope  inspections  of  15th  stage  HPC 
disks  for  cracks  in  the  front  forward  and 
middle  knife  edges,  ECI's  of  front  rail  of 
the  blade  loading  slots  that  have  suspect 
cracks,  within  25  cycles-in-service  from 
time  of  initial  borescope  inspection,  and 
the  removal  of  cracked  disks.  In 
addition,  the  SB  requires  the  removal 
from  ser\'ice  of  disks  at  a  new  lower 
cyclic  life  limit  of  8.000  hours  CSN. 

Differences  Between  This  AD  and  the 
Manufat  turer's  Service  Information 

Pratt  &  Whitney  (PW)  SB  PW4G-112- 
A72-242,  dated  May  1,  2001.  requires 
that  for  disks  removed  from  engines  in 
a  maintenance  facility  for  HPC  rotor 
maintenance,  that  includes  rotor  tip 
grinding,  the  inspection  specified  in 
Engine  Cleaning,  Inspection,  and  Repair 
Manual,  Chapter/Section  72-35-92. 
InspeGtion/Check-02  must  be  done  on 
disks  with  2,000  CSN  or  less.  The  SB 
also  requires  that  disks  removed  from 
engines,  with  more  than  2,000  CSN  be 
replaced  with  a  serviceable  disk.  PW 
has  irtformed  the  FAA  that  to  help 
reduce  the  operators'  cost  of  replacing 
disks,  PW  may  supply  replacement 
disks  at  no  cost,  to  be  installed  at  the 
time  disks  with  more  than  2,000  CSN 
are  removed  for  maintenance.  This 
proposed  AD  addresses  only 
inspections,  replacement,  and  new 
cyclic}  life  limit  of  installed  disks. 

FAA's  Determination  of  an  I  nsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW  PW4090, 
PW4090-3,  PW4074D,  PVV4077D. 


PW4090D.  and  PW4098  turbofan 
engines  of  the  same  tvpe  design  with 
15th  stage  HPC  disks'P/N's  56H015  and 
57H715.  the  proposed  AD  would  require 
initial  and  repetitive  borescope 
inspections  of  15th  stage  HPC  disks  for 
cracks  in  the  front  forward  and  middle 
knife  edges.  ECI's  of  blade  loading  slots 
that  have  suspect  cracks  or  cracks, 
within  25  cycles-in-service  from  time  of 
initial  borescope  inspection,  and  the 
removal  of  cracked  disks.  In  addition, 
the  proposed  AD  would  require  the 
removal  from  service  of  disks  at  a  new 
lower  cvclic  life  limit  of  8.000  hours 
CSN. 

Economic  Analysis 

There  are  approximate! v  160  PW4090, 
PW4090-3.  PW4074D,  P\V4077D, 
PW4090D.  and  P\V4098  turbofan 
engines  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
70  engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  2.5 
work  hours  per  engine  to  accomplish  an 
initial  borescope  inspection,  and  that 
the  average  labor  rate  is  560  per  work 
hour.  Required  parts  for  a  borescope 
inspection  would  cost  approximately  $9 
per  engine.  Based  on  these  figures,  the 
total  cost  effect  for  the  initial  borescope 
inspection  for  l^.S.  operators  is 
estimated  to  be  Sll.130.  Assuming  that 
all  70  engines  would  require  15th  stage 
HPC  disk  replacement,  and  that  a 
replacement  disk  costs  approximately 
S65.000.  the  total  disk  cost  effect  of  the 
proposed  AD  on  LJ.S.  operators  is 
estimated  to  be  54.550.000. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FA.\  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  ''he  reasons  discusser!  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  oi  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafi 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  It  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

.■\ir  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  200i-NE-25- 
AD. 

ApplicabilityrThis  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  VVhifnev  (PW) 
PW4090.  P\V4090-.3.  PW4074D.  PW4077D. 
PW4090D.  and  PW4098  turbofan  engines 
with  15th  stage  high  pre.ssure  compressor 
(HPC)  disks  part  numbers  (P/N's)  56H01.S  or 
57H715.  These  engines  are  installed  on.  but 
not  limited  to  Boeing  777  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 


The  request  should  include  an  as.sessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  alreadv  done. 

To  prevent  15th  stage  HPC  disk  failures 
from  cracks,  which  could  result  in  an 
uncontained  engine  failure,  do  the  following: 

Initial  Inspection 

(a)  Pertorm  an  initial  inspection  for  cracks 
in  the  front  rail  of  the  blade  loading  slots  and 
front  forward  and  middle  knife  edges  of  the 
15th  stage  HPC  disk,  and  replace  disk  in 
accordance  with  paragraphs  l.A.  through 
l.E.{4)  of.    For  Engines  Installed  on 
Aircraft";  or  paragraphs  2.A.  through  2.E.(4) 
of.  "For  Engines  Removed  From  the 
Aircraft",  of  the  Accomplishment 
Instructions  of  PW  Service  Bulletin  PW  4G- 
112-A72-242.  dated  May  1.  2001.  and  the 
following  Table  1 : 


Table  1— 15th  Stage  HPC  Disk  Initial  Inspection 


Action 


If: 


Then: 


(1)  Borescope-inspect  disk,  within  4  600  cycles- 
since- new  (CSN)  or  before  90  days  atier  the 
eftective  date  of  thus  AD.  whichever  occurs 
later.. 


(i)  Borescope  inspection  stiows  a  crack  in  any 
knife  edge  area.. 


(il)   Borescope    inspection    shows   a 
crack  in  any  loading  slot 


suspect 


Replace  the  disk  wrth  a  serviceable  disk  be- 
fore further  flight 


PeHorm  an  eddy  cun-ent  Inspection  (ECl)  to 
confirm  crack  within  the  next  25  cycles-m- 
service  fCiS)  and  if  cracked  replace  wrth  a 
ser.icable  disk  t)efore  further  flight 


Repetitive  Inspections 

(b)  Perform  repetitive  inspections  in 
accordance  with  the  inspection  procedures  in 
paragraph  (a)  of  this  AD  at  intervals  of  no 
more  than  l.UOOCIS  since  the  last  inspection. 

New  Cyclic  Life  Limit 

(c)  This  AD  establishes  a  new  cyclic  life 
limit  for  15th  stage  HPC  disks  P/N's  56H015 
and  57H715  of  8.000  cycles-smce-nevv  (CSN). 
Thereafter,  except  as  provided  in  paragraph 
(d)  of  this  AD   no  alternative  cyclic  life  limit 
may  be  approved  for  15th  stage  HPC  disks  P/ 
N's  56H015  and  T7H71.5. 

Alternative  .Methods  of  Compliance 

(d)  ,An  alternative  method  of  compliance  or 
adjustment  of  the  (ompliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
subnnt  their  request  ihrnugh  an  appropriate 
FA.\  Principal  .Maintenance  Inspector,  who 
ma\  add  c  omments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 

existence  of  apjirovi-d  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  mav  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 


and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 

November  14.  2001. 

Donald  E.  PloufTe, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Serxice. 
'PR  Dor   01-:'qi91  Filed  11-21-01;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39  ' 

[Docket  No.  2001-NE-27-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D-59A.  -70A,  -70.  and 
-703  Turtiofan  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  The  Federal  AviaUon 

Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (.\D)  that 
is  applicable  to  Pratt  *;  Whitnev  (PW) 
IT9D-SqA.  -70A.  -7Q,  and  -7Q3 
turbofan  ecgmes  This  proposal  would 
require  fluorescent  penetrant  inspection 
of  the  high  pressure  turbine  (HPT) 
second  stage  airseal  knife  edges  for 
cracks,  each  time  the  airseal  is 
accessible.  This  proposal  is  prompted 
by  reports  of  cracks  found  in  the  knife 
edges  of  HPT  spf:ond  '■tage  airseals 
during  HPT  disassemblv    The  actions 
specified  by  the  proposed  ,^D  are 
intended  to  prevent  failure  of  HPT 
second  stage  airseals  due  to  cracks  in 
the  knife  edges,  which  if  not  detected 
could  result  in  uncontained  engine 
failure  and  damage  to  the  airplane. 

DATES:  Comments  must  be  received  by 

lainiar\-  22.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.-\A).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
27-AD.  12  .New  England  Eixecutive  Park. 
Burlington.  \\A  01803-5299.  Comments 
may  be  inspected  at  this  location,  bv 
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appointnipnt,  between  R.OO  a.m.  and 
4:30  p.m  .  Monday  through  Friday, 
except  Federal  Holiday.s.  Comments 
mav  also  he  sent  via  the  Internet  using 
the  following  address:  "9-anf^- 
adcnmmf^nt'itdd.gov"^  (Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  mav  he  obtained  from  Pratt  & 
\Vhitne\ ,  4U(J  Main  St..  East  Hartford. 
CT  06108:  telephone  (860)  565-8770; 
fax  (860)  565-4503.  This  information 
mav  be  examined,  bv  appointment,  at 
the  FAA.  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospac:e  Engineer.  Engine 
Certification  Office.  FAA,  Engine  and 
Propellt>r  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130.  fax 
(781) 238-7199, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  C^ommunications 
should  identifv  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  iijvited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propo.sed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatiim  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  F.A.'X  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRM's 

Any  person  may  obtain  a  ropy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 


Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-27-AD.  12  New- 
England  E.xecutive  Park,  Burlington,  MA 
01803-5299, 

Discussion 

The  FAA  has  received  25  reports  of 
cracks  found  in  the  knife  edges  of  HPT 
second  stage  airseals.  part  numbers  (P/ 
N's)  5002537-01  and  807410.  during 
HPT  disassembly.  To  date,  no  failed 
airseal  has  caused  an  uncontained 
engine  failure.  Results  from  an 
evaluation  conducted  by  PVV  reveal  that 
engine  operating  temperatures  and 
stresses  in  the  stage  1-to-stage  2  airseal 
cavity  are  higher  than  anticipated.  As  a 
result,  heavy  rubbing  and  thermal 
mechanical  fatigue  in  a  hot  compression 
environment  are  causing  cracks  to 
initiate  in  the  rear  knife  edge.  These 
cracks  will  propagate  axially  until  the 
airseal  fails.  Eleven  of  the  25  cracked 
HPT  second  stage  airseals  found  at 
overhaul  were  fractured  through  from 
snap  to  snap.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  service 
bulletin  (SB)  JTQD  6409,  dated  July  27. 
2001,  that  describes  procedures  for 
fluorescent  penetrant  inspecting  knife 
edges  of  HPT  second  stage  airseals. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  PW  JT9D-59A.  -70A, 
-7Q,  and  -7Q3  turbofan  engines  of  the 
same  type  design,  the  proposed  AD 
would  require  fluorescent  penetrant 
inspection  of  the  knife  edges  of  HPT 
second  stage  airseals  for  cracks  each 
time  the  airseal  is  accessible.  The 
actions  would  be  required  to  be  done  in 
accordance  with  the  SB  described 
previously.  The  FAA  has  been  informed 
by  PW  that  a  new  design  HPT  second 
stage  airseal  is  being  developed.  The 
FAA  may  revise  this  action  to  introduce 
the  new  design  as  terminating  action. 

Economic  Analysis 

There  are  approximatelv  564  engines 
of  the  affected  design  PW'jT9D-59A, 
-70A,  -7Q,  and  -7Q3  turbofan  engines 
in  the  worldwide  fleet.  The  FAA 
estimates  that  176  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  1  work  hour  per  engine 
to  perform  the  fluorescent  penetrant 
inspection,  and  that  the  average  labor 


rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  total  labor  cost  effect 
annually  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S10,560. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  L'.S  C.  106(g),  40113.  44701. 

§39.13    [Amended]. 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  2001-NE-27- 

AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney  (PW) 
rr9D-59A,  -70A.  -7Q.  and  -7Q3  turbofan 
engines.  These  engines  are  installed  on.  but 
not  limited  to.  Airbus  Indusrie  A300  series, 
Boeing  747  series,  and  McDonnell  Douglas 
EKl-lO  series  airplanes. 
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Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  failure  of  high  pressure  turbine 
(HPT)  second  stage  airseals  due  to  cracks  in 
the  knife  edges,  which  if  not  delected  could 
result  in  uncontained  engine  failure  and 
damage  to  the  airplane,  do  the  following: 

Inspections 

(a)  Perform  a  fluorescent  penetrant 
inspection  of  the  HPT  second  stage  airseal 
knife  edges  for  cracks  in  accordance  with 
Accomplishment  Instructions,  Paragraphs  1 
through  3  of  PW  Service  Bulletin  (SB)  IT9D 
6409.  dated  [uly  27.  2001.  each  time  the  HPT 
stage  1  and  stage  2  rotors  are  separated. 
Remove  from  service  those  airseals  that  are 
found  cracked. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  .send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existenc:e  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 
November  14.  2001. 
Donald  E.  PloufFe. 

Acting  ManagfT.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  01-29190  Filed  11-21-01;  8:45  am) 

BILUNG  CODE  4910-1 3-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
[FRL-7106-8] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  Whole  Effluent  Toxicity 
Test  Methods:  Extension  of  Comment 
Period 

agcncy:  Envirormiental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule:  extension  of 

comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  extending 
the  comment  period  for  the  proposed 
rule  to  revise  and  ratify  its  approval  of 
several  analytical  test  procedures 
measuring  "whole  effluent  toxicity." 
The  proposed  rule  was  published  in  the 
Federal  Register  on  September  28,  2001 
(66  FR  49794).  and  the  comment  period 
was  scheduled  to  end  on  November  27, 
2001.  The  comment  period  will  be 
extended  for  45  days  and  will  now  end 
on  January  11.  2002. 

DATES:  Comments  must  be  postmarked, 
delivered  by  hand,  or  electronically 
mailed  on  or  before  January  11,  2002. 
Comments  provided  electronically  will 
be  considered  timely  if  thev  are 
submitted  by  11:59  p.m.  Eastern 
Standard  Time  (EST)  on  January  1 1 , 
2002. 

ADDRESSES:  Send  WTitten  or  electronic 
comments  on  the  proposed  rule  (66  FR 
49794)  to  -Whole  Effluent  Toxicity 
(WET)  Test  Method  Changes  '  Comment 
Clerk  (WET-IX):  Water  Docket  (4101): 
U.S.  Environmental  Protection  Agency; 
Ariel  Rios  Building:  1200  Pennsylvania 
Avenue,  NW..  Washington.  DC  20460. 
EPA  requests  that  commenters  submit 
copies  of  any  references  cited  in 
comments.  Commenters  also  are 
requested  to  submit  an  original  and 
three  copies  of  their  written  comments 
and  enclosures.  Commenters  that  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  All  written 
comments  must  be  postmarked  or 
delivered  by  hand.  No  facsimiles  (faxes) 
will  be  accepted.  Hand  deliveries 
should  be  delivered  to  EPA's  Water 
Docket  at  401  M  Street.  SW..  Room  EB 
57.  Washington,  DC  20460. 

Comments  may  be  submitted 
electronically  to  C)\V-Docket^ppa ^nv 
Electronic  comments  must  be  submitted 
as  a  Word  Perfect  5/6/7/8  file  or  an 
ASCI]  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 


accepted  on  disks  in  WoidPerfect  5/6/7/ 
8  or  ASCII  file  format.  Electronic 
comments  may  be  filed  online  at  any 
Federal  Depository  Library.  All 
electronic  comments  must  be  identified 
by  docket  number  (WET-IX).  Electronic 
comments  will  be  transferred  into  a 
paper  version  for  the  official  record. 
EPA  will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  transmission. 

A  record  for  the  proposed  rulemaking 
(66  FR  49794)  has  been  established 
under  docket  number  WET-IX.  A  copy 
of  the  supporting  documents  cited  in 
the  proposed  rule  is  available  for  review 
at  EPAs  Water  Docket.  East  Tower 
Basement  (Room  EB  57).  401  M  Street. 
SW..  Washington.  DC  20460.  For  access 
to  docket  materials,  call  (202)  260-3027 
on  Monday  through  Friday,  excluding 
Federal  holidays,  between  9  a.m.  and 
3:30  p.m.  EST  tc  schedule  an 
appointment. 

The  proposed  rule  (66  FR  49794)  has 
been  placed  on  the  Internet  for  public 
review  and  downloading  at  the 
following  location:  http;//www. epa.gov/ 
fedrgstr/.  Other  documents  referenced 
in  the  proposed  rule  also  are  available 
on  the  Internet,  The  final  report  of 
EPAs  WET  Interlaboratory  Variability 
Study  (Volumes  1  and  2)  and  the 
document  tilled.  Proposed  Changes  to 
Whole  Effluent  Toxicity  Method 
Manuals  are  available  on  the  Internet  at 
http://u-w\\'  ppn  snv  untprsrifnrp/W'ET. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
regulatory  information  regarding  this 
notice  or  the  proposed  rule,  contact 
Marion  Kelly,  Engineering  and  Analysis 
Division  (4303),  Office  of  Science  and 
Technology.  Office  of  Water,  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460  (e-mail; 
kelly.marion@epa.gov)  or  call  {202} 
260-7117.  For  technical  information 
regarding  the  proposed  rule,  contact 
Teresa  J.  Norberg-King.  National  Health 
and  Environmental  Effects  Research 
Laboratory .  Mid-Continent  Ecology 
Division,  Office  of  Research  and 
Development,  U,S.  Environmental 
Protection  Agency,  6201  Congdon 
Boulevard,  Duluth.  MN  55804  (e-mail; 
norberg-king.teresa^epa.gov)  or  call 
(218) 529-5163 

SUPPLEMENTARY  INFORMATION:  On 
September  28.  2001.  EPA  published  in 
the  Federal  Register  (66  FR  49794)  a 
proposed  rule  to  ratify  its  approval  of 
several  whole  effluent  toxicity  (WET) 
test  methods,  which  the  Agency 
standardized  in  an  earlier  rulemaking 
(60  FR  53529;  October  16.  1995).  The 
proposed  rule  published  on  September 
28,  2001  also  would  raodih-  the  WET 
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test  procedurps  to  update  the  methods, 
provide  minor  corrections  and 
clarifications,  and  address  specific 
stakeholder  concerns.  The  proposed 
changes  are  intended  to  improve  the 
performance  of  WET  tests,  and  thus 
increase  confidence  in  the  reliability  of 
the  results  obtained  using  the  test 
procedures.  Bv  proposing  to  revise  and 
ratify  WET  test  methods,  EPA  satisfied 
obligations  in  a  settlement  agreement 
designed  to  resolve  litigation  over  the 
original  rulemaking  that  standardized 
WET  test  procedures. 

In  the  .September  28.  2001  notice  of 
proposed  rulemaking.  EPA  requested 
public  c:ommi'nt  on  its  proposal  to 
revise  and  ratify  WET  test  methods.  The 
BO-day  public  comment  period 
established  for  this  rule  was  scheduled 
to  end  on  November  27.  2001.  EPA 
received  a  request  to  extend  the  public 
comment  period  bevond  the  November 
27.  2001  due  date,  in  order  to  ensure 
that  the  public  has  an  adequate 
opportunity  to  review  and  comment  on 
the  proposed  rule.  EPA  is  extending  the 
comment  period  for  an  additional  45 
days  h)  January  11,  2002. 

Dated:  November  15,  2001. 
G,  Tracy  Mehan.  III. 

Assistant  Adnimistraturfor  Water. 

(FR  Doc.  01-29270  Filed  11-21-01;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  447 

[CMS-2134-P] 
RIN  0938-AL05 

Medicaid  Program;  Modification  of  the 
Medicaid  Upper  Payment  Limit  for 
Non-State  Government-Owned  or 
Operated  Hospitals 

agency:  Clenters  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  nile  would 
modifv  tlw^  Medicaid  upper  payment 
limit  p^^\•l^ilms  to  remove  the  1.50 
percent  L'PL  for  inpatient  hospital 
services  and  outpatient  hospital  services 
furnished  by  non-State  government- 
owned  or  operated  hospitals.  This 
proposed  rule  is  part  of  this 
Administration's  efforts  to  restore  fiscal 
integrity  to  the  Medicaid  program  and 
reduce  the  opportunity  for  abusive 
tunding  practices  based  on  payments 


unrelated  to  actual  covered  Medicaid 
services. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  24,  2001. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2134-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

Mail  written  comments  (one  original 
and  three  copies)  to  the  following 
address  ONLY:  Centers  for  Medicare  & 
Medicaid  Services.  Department  of 
Health  and  Human  Services,  Attention; 
CMS-2134-P,  P.O.  Box  8016,  Baltimore. 
MD  21244-8016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses;  Room  443-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW.. 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore. 
MD  21244-1850'. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late.  For 
information  on  viewing  public 
commfints.  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  l.e,\  i41())  7Hh-4361. 
SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document. 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8;30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  call  Ms.  Freddie 
Wilder  at  (410)  786-7195  or  (410)  786- 
0082 

I.  Background 

Section  1902(a)(30)(A)  of  the  Social 
Security  Act  (the  Act)  requires  that 
Medicaid  State  plans  have  methods  and 
procedures  relating  to  the  payment  for 
care  and  services  to  assure  that 
payments  are  consistent  with  efficiency, 
economy,  and  quality  of  care.  This 
provision  is  implemented  in  regulations 
at  42  CFR  part  447  that  set  upper 
payment  limits  (UPLs)  for  different 
types  of  items  and  services.  For  certain 
institutional  providers,  including 


hospitals,  these  upper  payment  limits 
apply  in  the  aggregate  to  all  payments 
to  a  particular  class  of  providers,  and 
are  based  on  the  estimated  payment 
under  Medicare  pa\ment  principles. 

In  a  final  rule  publisheci  on  Januarv 
12.  2001  in  the  Federal  Register  (66  FR 
3148).  we  revised  the  Medicaid  upper 
pavment  limit  (IJPL)  for  inpatient  and 
outpatient  hospitals  to  require  separate 
UPLs  for  State-owned  or  operated 
facilities,  non-State  government-owned 
or  operated  facilities,  and  privately 
owned  and  operated  facilities.  In  that 
final  rule,  we  also  created  an  exception 
for  payments  to  non-State  government- 
owned  or  operated  hospitals.  That 
exception  provided  that  the  .iggregate 
Medicaid  payments  to  those  hospitals 
may  not  exceed  150  percent  of  a 
reasonable  estimate  of  the  amount  that 
would  be  paid  for  the  services  furnished 
by  these  hospitals  under  Medicare 
payment  principles.  At  that  time,  we 
believed  that  there  Uas  a  need  for  a 
higher  L'PL  to  apply  to  payments  to 
these  public  hospitals  because  their 
important  role  in  serving  the  Medicaid 
population. 

Based  on  further  analysis,  we  do  not 
believe  that  a  significant  amount  of  the 
additional  payments  permitted  under 
this  exception  is  being  used  to  further 
the  mission  of  these  hospitals  or  their 
role  in  serving  Medicaid  patients.  The 
Office  of  the  Inspector  General  has 
issued  several  reports  demonstrating 
that  a  portion  of  the  additional 
payments  are  being  transferred  directly 
back  to  the  State  via  intergovernmental 
transfers  and  used  for  other  purposes 
(which  may  include  funding  the  State 
share  of  other  Medicaid  expenditures). 
Since  the  public  hospitals  are  not 
retaining  the  funds  available  as  a  result 
of  this  higher  LIPL.  those  funds  are 
neither  furthering  their  special  mission 
nor  ensuring  continued  access  to  these 
facilities  for  the  Medicaid  population. 
Instead,  the  only  result  of  the  higher 
L'PL  is  that  the  Federal  government  is 
effectively  paying  more  than  its  share  of 
net  State  Medicaid  expenditures. 

II.  Provisions  of  the  Proposed  Rule 

As  part  of  this  Administration's 
efforts  to  restore  fiscal  integrity  to  the 
Medicaid  program  and  reduce  the 
opportunity  for  abusive  funding 
practices  based  on  payments  unrelated 
to  actual  covered  Medicaid  services,  we 
propose  to  remove  the  150  percent  UPL 
for  non-State  government-owned  or 
operated  hospitals. 

Under  §§  447.272(b)  and  447.321(b). 
aggregate  payments  to  non-State 
government-owned  or  operated  facilities 
would  be  limited  to  a  reasonable 
estimate  of  the  amount  that  would  be 
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paid  for  the  services  furnished  by  this 
group  of  facilities  under  Medicare 
payment  principles.  Payments  under  an 
approved  State  plan  would  be  reduced 
to  comply  with  this  limit  as  of  the 
effecti\e  date  of  the  subsequent  final 
rule.  In  addition,  we  would  not  approve 
any  methodologies  that  allow  payments 
in  excess  of  this  limit  as  of  the  effective 
date  of  the  final  rule.  Moreover,  States 
should  note  that  we  have  issued  a  letter 
to  State  Medicaid  Directors  announcing 
a  policy  for  addressing  amendments 
submitted  after  the  publication  date  of 
this  proposed  rule,  which  would 
provide  for  payments  that  exceed  those 
permitted  under  this  proposed  rule. 
States  cannot  reasonably  expect  to  rely 
on  financing  from  such  plan 
amendments  that  exceed  the  proposed 
limit  as  we  intend  to  proceed  with  a 
final  rule  in  the  near  future. 

In  §  447.272(c).  we  would  remove  the 
exception  in  paragraph  (c)(1)  regarding 
payments  to  non-State  government- 
owned  or  operated  hospitals.  We  would 
redesignate  the  exceptions  in  paragraph 
(c)(2)  to  (c)(1)  and  (c)(3)  to  (c)(2)  for 
payments  to  Indian  Health  Services  and 
tribal  facilities  and  disproportionate 
share  hospitals  (subject  to  a  separate 
limit  on  payments  to  disproportionate 
share  hospitals).  In  §447.321.  we  would 
revise  paragraphs  (b)  through  (d). 

State  paym.ent  methodologies  that 
qualifv-  for  a  transition  period  described 
in  §§  447.272(e)  and  447.321(e)  would 
continue  to  qualify  for  the  same 
transition  period.  However,  aggregate 
payments  to  non-State  government- 
owned  or  operated  hospitals  during  the 
transition  period  would  need  to  be 
reduced  to  100  percent  of  a  reasonable 
estimate  of  the  amount  that  would  be 
paid  for  the  services  furnished  by  this 
group  of  facilities  under  Medicare 
payment  principles  rather  than  150 
percent  as  described  in  the  final  rule 
published  on  lanuarv  12,  2001.  In 
§§447.272  and  447.321,  we  would 
redesignate  paragraph  (e)(2)(ii)(C)(8) 
regarding  when  a  reduction  begins  as 
paragraph  (e)(2)(iii).  We  would  also 
redesignate  paragraph  (e)(2)(iii)  as 
(e)(2)(iv). 

State  payment  meth(5dologies  that  do 
not  qualify  for  a  transition  period  must 
be  in  compliance  with  the  100  percent 
UPL  for  non-State  government-owned  or 
operated  hospitals  as  of  the  effective 
date  of  a  subsequent  final  rule. 

We  would  also  remove 
§447.272(f)(l)(i)  and  (n(l)(ii)  and 
§447.321(f)(l)(i)  and  (f)il)(ii).  which 
describes  the  reporting  requirements  for 
non-State  government-owned  or 
operated  hospitals,  and  retain  paragraph 
(f)(1)  that  describes  only  the  reporting 
requirements  for  payments  made  by 


States  in  excess  of  the  amount  described 
in  paragraph  (bj  of  this  section  during 
the  transition  periods.  The  reporting 
requirements  for  these  States  would  not 
change. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  m  the 
preamble  to  that  document. 

IV.  Collection  of  Information 
Requirements  Paperwork  Reduction 
Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PfLM.  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  In  order  to  fairlv 
evaluate  whether  an  information 
collection  should  be  approved  bv  OMB. 
section  3506(c)(2)(A)  of  the  PR.V 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carr>'ing 
out  the  proper  functions  of  our  agency. 

•  The  acciu-acy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  seeking  comments  on  these 
issues  for  the  provisions  discussed 
below: 

Section  447.272    Inpatient  Services: 
Application  of  Upper  Payment  Limits 

Under  paragraph  (f).  Reporting 
requirements  for  paxTnents  during  the 
transition  periods.  States  that  are 
eligible  for  a  transition  period  described 
in  section  447.272(e).  and  that  make 
payments  that  exceed  the  limit  under 
section  447.272(b)  must  report  annually 
the  following  information  to  CMS: 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  services 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 


We  estimate  that  there  would  be  57 
reports  filed  the  first  year  and  that  they 
would  take  8  hours,  for  a  total  of  456 
hours.  The  number  of  reports  and 
corresponding  burden  would  decrease 
each  year. 

Section  447.321     Outpatient  Hospital 
and  Clinic  Ser\'ices:  Application  of 
Upper  Paymrtent  Limits 

Under  paragraph  (f).  Reporting 
requirements  for  payments  during  the 
transition  periods.  States  that  are 
eligible  for  a  transition  period  described 
in  section  447  321(e).  and  that  make 
pa\Tnents  that  exceed  the  limit  under 
section  447.321(b).  would  have  to  report 
annually  the  following  information  to 
CMS; 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  services 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

We  estimate  that  there  would  be  31 
reports  filed  the  first  year  under  this 
section  and  that  it  would  take  8  hours 
to  complete  one,  for  a  total  of  248  hours. 
The  number  of  reports  and 
corresponding  burden  would  decrease 
over  the  next  8  years. 

The  particular  information  coUfJction 
requirements  contained  in  these  two 
sections  were  published  in  the  Januar)' 
12.  2001  final  rule.  We  are  proposing  to 
revise  these  requirements  by  eliminating 
the  reporting  requirement  that  States 
report  hospital  expenditures  up  to  the 
150  percent  UPL.  consistent  with  its 
elimination  in  this  proposed  rule. 

We  have  recently  submitted  an 
emergency  request  for  approval  of  the 
information  collection  requirements 
associated  with  the  January  12,  2001 
final  rule  to  OMB  for  review  of  the 
requirements  in  §§447.272  and  447.321. 
These  sections  have  been  approved  bv 
OMB  under  OMB  number  0938-0855 
through  May  2002  and  are  now  in  effect. 
In  conjunction  with  the  development  of 
this  proposed  rule,  we  plan  to  revise 
these  reporting  requirements  consistent 
with  the  content  of  the  final  rule,  taking 
all  comments  into  account. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following;  Centers  for 
Medicare  and  Medicaid.  Office  of 
Information  Services,  DHES.  SSG.  Attn; 
Julie  Brown.  CMS-2134-P,  Room  N2- 
14-26.  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850:  and  Office 
of  Information  and  Regulator*  Affairs. 
Office  ol  Management  and  Budget, 
Room  10235.  New  Executive  Office 


58696 


Federal  Register / Vol.  66,  No.  226 /Friday.  November  23.  2001 /Proposed  Rules 


Building.  Washington.  DC  2050:^.  Attn: 
Brondd  Aguiiar. 

v.  Regulatory  Impact  Analysis 

.-\   Introduction 

We  have  examined  the  impact  of  this 
proposed  nile  as  required  bv  Executive 
Order  (EG)  12HH6.  the  Unfunded 
Mdndates  Act  of  1995,  and  the 
Rcgulatorv-  Flexibility  Act  (RFA)  (Pub. 
L.  96-354).  EO  12866  directs  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessar\',  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributi\e  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RI.\)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
(SlOO  million  or  more  in  any  one  year). 
We  consider  this  a  major  rule  and 
provide  an  analysis  below. 

B  Ch'emll  Impact 

The  estimates  provided  below  are 
based  on  .State-reported  Federal  fiscal 
year  information  submitted  with  State 
plan  amendments  and  State  expenditure 
information,  where  available. 

We  have  identified  approximately  28 
States  with  State  plan  amendments  that 
may  provide  for  payments  to  non-State 
government-owned  or  operated 
hospitals  for  inpatient  or  outpatient 
services  in  excess  of  the  100  percent 
L"PL  These  plans  currently  account  for 
approximately  S3.1  billion  in  Federal 
spending  annuallv  This  estimate  is 
based  on  State-reported  Federal  fiscal 
information  submitted  with  State  plan 
amendments  and  State  expenditure 
information,  where  available.  In 
addition,  we  expet  t  that,  absent 
rulemaking,  additional  States  would 
submit  amendments  to  increase 
spending  above  the  100  percent  UPL  in 
the  future  Estimates  of  these  increased 
costs  both  current  and  future,  are 
included  in  the  President's  FY  2002 
Medicaid  budget  baseline.  Based  on 
these  budget  estimates,  we  estimate  that 
remo\  ing  the  higher  UPL  for  non-State 
government-owned  or  operated 
hospitals  would  reduce  potential 
Federal  costs  by  about  S9  billion  over 
fiscal  years  2002  through  2006. 

C.  Impact  on  Small  Entities  and  Rural 

Hospitals 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  options  for 
regulatory  relief  of  small  entities.  For 
purposes  of  the  RFA,  small  entities 
ini  hide  small  businesses,  nonprofit 
iiry.inizations  ,ind  'government  agencies. 
Must  hospitals  and  other  providers  and 


suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  S5  million  to  S25  million  (see  65  FR 
69432)  or  less  annually.  For  purposes  of 
the  RFA.  all  hospitals  are  considered  to 
be  small  entities.  Individuals  and  States 
are  not  included  in  the  definition  of  a 
small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulator\' 
impact  analysis  if  a  rule  may  have  a 
significant  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1 102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

We  believe  the  removal  of  the  higher 
UPL  proposed  in  this  rule  may  have  a 
significant  impact  on  small  entities, 
including  rural  hospitals.  Although  the 
rules  published  on  January  12,  2001 
would  allow  States  to  make  higher 
payments  to  non-State  government- 
owned  or  operated  hospitals.  States  had 
made  higher  payments  to  these 
providers  under  the  prior  rules. 
Arguably,  these  hospitals  may  have 
developed  a  reasonable  reliance  on  the 
higher  payments.  Nevertheless,  we 
believe  the  impact  of  this  rule  will  be 
largely  mitigated  due  to  several  factors. 
First,  payment  methodologies  in  excess 
of  the  January  2001  final  rule  may 
qualify-  for  one  of  the  transition  periods 
described  in  §§  447.272(e)  and 
447.321(e).  State  payment 
methodologies  that  qualify  for  one  of  the 
transition  periods  would  continue  to 
qualif\'  under  this  rule;  the  only 
difference  is  that  payments  to  non-State 
governnjent-owned  or  operated 
hospitalg  must  be  reduced  over  the 
transition  period  to  a  100  percent  UPL 
rather  than  a  150  percent  UPL.  In 
addition,  the  OIG  has  issued  several 
reports  demonstrating  that  hospitals 
transfer  the  bulk  of  the  higher  payments 
to  the  States.  Since  the  hospitals  are  not 
retaining  the  funds  available  as  a  result 
of  this  higher  UPL,  those  funds  are 
neither  furthering  their  special  mission 
nor  ensuring  continued  access  to  these 
facilities  for  the  Medicaid  population. 

We  invite  public  comments  on  the 
possible  effects  that  this  proposed  rule 
would  have  on  small  entities  in  general 
and  on  small  rural  hospitals  in 
particular. 

D.  Xhe  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  perform  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  a  mandated  expenditure 


in  any  one  year  by  State,  local,  or  Tribal 
governments,  in  the  aggregate,  or  by 
private  sector,  of  SlOO  million.  Because 
this  proposed  rule  does  not  mandate 
any  new  spending  requirements  or 
costs,  but  rather  limits  aggregate 
payments  to  a  group  of  hospitals,  we  do 
not  believe  it  has  any  unfunded 
mandate  implications. 

E.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
We  do  not  believe  this  proposed  rule  in 
any  way  imposes  substantial  direct 
compliance  costs  on  State  and  local 
go\ernments  or  preempts  or  supersedes 
State  or  local  law. 

F.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  1286H,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget, 

List  of  Subjects  in  42  CFR  Part  447 

Accounting,  .administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health,  health  facilities.  Health' 
professions,  Medicaid,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  reasons  set  forth  in  the  preamble, 
the  Centers  for  Medicare  and  Medicaid 
Services  proposes  to  amend  42  CFR  part 
447  as  follows: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

.Authority:  Sec,  1102  of  the  Social  Security 

Act  142  I'.S.C.  1.1021. 

2.  Amend  §447.272  as  follows: 

a.  Revise  paragraph  (b). 

b.  Remove  paragraph  (c)(1). 

c.  Redesignate  paragraph  (c)(2)  as 
(c)(1). 

d.  Redesignate  paragraph  (c)(3)  as 
(c)(2j. 

e.  Revise  paragraph  (d). 

f.  Revise  paragraph  (e)(l)(ii). 

g.  Redesignate  paragraph  (e)(2)(iii)  as 
(e)(2)(iv). 

h.  Redesignate  paragraph 
(e)(2)(ii)(C)(8)  as  paragraph  (e)(2)(iii). 
i.  Revise  paragraph  (f) 

§447.272    Inpatient  services:  Application 
of  upper  payment  limits. 

*         *         •         •         * 

(b)  General  rules.  (1)  Upper  payment 
limit  refers  to  a  reasonable  estimate  of 
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the  amount  that  would  be  paid  for  the 
ser\-ices  furnished  by  the  group  of 
facilities  under  Medicare  payment 
principles  in  subchapter  B  of  this 
chapter. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  aggregate  Medicaid 
payments  to  a  group  of  facilities  within 
one  of  the  categories  described  in 
paragraph  (a)  of  this  section  may  not 
exceed  the  upper  payment  limit 
described  in  paragraph  (b)(1)  of  this 
section. 
***** 

(d)  Compliance  dates.  Except  as 
permitted  under  paragraph  (e)  of  this 
section,  a  State  must  compFy  with  the 
upper  payment  limit  described  in 
paragraph  (b)(1)  of  this  section  by  one 
of  the  following  dates: 

(1)  For  non-State  govemment-oi\ned 
or  operated  hospitals — [the  effective 
date  of  the  final  rule). 

(1)  For  all  other  facilities — March  13, 
2001. 

(e)  Transition  periods — *   *   * 
(D*    *    * 

(ii)  UPL  stands  for  the  upper  payment 
limit  described  in  paragraph  (b)(1)  of 
this  section  for  the  referenced  year. 
***** 

(f)  Reportmg  requirements  for 
payments  during  the  transition  periods. 
States  that  are  eligible  for  a  transition 
period  described  in  paragraph  (e)  of  this 
section,  and  that  make  payments  that 
exceed  the  upper  payment  limit  under 
paragraph  {b)(l )  of  this  section,  must 
report  annually  the  following 
information  to  CMS: 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  ser\ices 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

3. Amend  §447.321  as  follows: 

a.  Revise  paragraphs  (b)  through  (d). 

b.  Revise  paragraph  (e)(l)(ii). 

c.  Redesignate  paragraph  (e){2j(iii)  as 
(e)(2)(iv). 

d.  Redesignate  paragraph 
(e)(2)(ii)(C)(8)  as  paragraph  (e)(2)(iii). 

e  Revise  paragraph  (f). 

§447.321     Outpatient  hospital  and  clinic 
services:  Application  of  upper  paynrtent 
limits. 

***** 

(b)  General  rules  (1)  Upper  payment 
limit  refers  to  a  reasonable  estimate  of 
the  amount  that  would  be  paid  for  the 
services  furnished  by  the  group  of 
facilities  under  Medicare  payment 
principles  in  subchapter  B  of  this 
chapter. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  aggregate  Medicaid 


paxTTients  to  a  group  of  facilities  within 
one  of  the  categories  described  in 
paragraph  (a)  of  this  section  may  not 
exceed  the  upper  payment  limit 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)  Exception — Indian  Health  Ser\-ices 
and  tribal  facilities  The  limitation  m 
paragraph  (b)  of  this  section  does  not 
apply  to  Indian  Health  Services 
facilities  and  tribal  facilities  that  are 
funded  through  the  Indian  Self- 
Determination  and  Education 
Assistance  .^ct  (Public  Law  93-638). 

(d)  Compliance  dates.  Except  as 
permitted  under  paragraph  (e)  of  this 
section,  a  State  must  comply  with  the 
upper  payment  limit  described  in 
paragraph  fb)(l)  of  this  section  bv  one 
of  the  following  dates: 

(1)  Fornon-State government-owned 
or  operated  hospitals — [the  effective 
date  of  the  final  rule). 

(2)  For  all  other  facilities — March  13. 
2001, 

(e)  Transition  periods — *   *   * 

(D*   *    * 

(ii)  UPL  stands  for  the  upper  payment 
limit  described  in  paragraph  (b)(lj  of 
this  section  for  the  referenced  year. 

***** 

(f)  Reporting  requirements  for 
payments  dunng  the  transition  periods. 
States  that  are  eligible  for  a  transition 
period  described  in  paragraph  le)  of  this 
section,  and  that  make  payments  that 
exceed  the  limit  under  paragraph  {b)(l) 
of  this  section,  must  report  annually  the 
following  information  to  CMS: 

(1)  The  total  .Medicaid  payments 
made  to  each  facility  for  ser\ices 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  October  16.  2001. 

Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Senices. 

Approved:  November  6,  2001. 
Tommy  G.  Thompson, 

Secretan,' 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[IB  Dociiet  No.  95-91 :  DA  01-2570] 

Authorization  of  Satellite  Digital  Audio 
Radio  Service  Terrestrial  Repeater 
Networks 

agency:  Federal  Communications 

Commission, 

ACTION:  Proposed  rule. 

summary:  With  this  document,  the 
Federal  Communications  Commission 
seeks  to  augment  the  record  concerning 
terrestrial  repeaters  m  the  Satellite 
Digital  Audio  Radio  Ser\-ice.  Comments 
are  sought  on  the  proposals  set  out  in 
the  document  to  seek  resolution  of 
issues  identified  in  the  record  that  have 
not  yet  been  directly  addressed  by 
commenters  The  comments  filed  in 
response  to  this  document  and  those 
currently  m  the  record  will  be  used  to 
de\elop  specific  rules  for  the  use  of 
terrestrial  repeaters  in  SOARS. 
DATES:  Comments  are  due  December  14. 
2001   Reply  comments  are  due 
December  21,  2001 
ADDf^ESSES:  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFSj,  {See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings.  63  FR  24121 
(1998))  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic:  file 
via  the  Internet  to  http  wwm  fcc.gov/e- 
file/ecfs.html.  In  completing  the 
transmittal  screen,  parties  responding 
should  include  their  full  name,  mailing 
address,  and  the  applicable  docket 
number.  IB  Docket  No,  95-91   Parties 
filing  comments  on  paper  must  file  an 
original  and  four  copies  of  each  filing- 
All  filings  must  be  sent  to  the 
Commission's  Se(.:retar%  .  Magalie  Roman 
Salas.  Office  of  the  Secretary.  Federal 
Communications  Commission.  445  12th 
Street.  SW  ,  Room  TW-A325. 
Washington.  DC  20554  .An  additional 
copy  of  all  pleadings  should  also  be  sent 
to  Rockie  Patterson.  International 
Bureau.  FCC  Room  6-B524,  445  12th 
Street.  SW  .  Washington.  DC  20554.  One 
copy  of  all  comments  should  also  be 
sent  to  the  Commission's  copy 
contractor.  Qualex  International.  445 
12th  Street.  SW  .  Room  CY-B402, 
Washington.  DC  20554  Copies  of  all 
filings  are  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  s  Reference 
Information  Center.  445  12th  Street. 
SW,.  Washington.  DC.  telephone  202- 
857-3800;  facsimile  2Cl2-«57-.38()5 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockie  Patterson.  Satellite  Engineermg 
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Branch.  Satellite  and  Radio 
commiinicdtiiin  Di\isif)n,  International 
Biirpau,  202-418-1183 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  Report  No.  SPB-176.  DA 
01-2570.  released  on  November  1,  2001. 
The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  durino  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street,  SVV.. 
Room  CY-.'\257.  Washington.  DC  20554. 
This  document  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
il   445  12th  Street.  S\V.,  Room  CY-B402. 
Washington.  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
\  ia  e-mail  qualexint<e)aol.com. 

Summary 

In  March  1997.  the  Commission 
adopted  service  rules  for  satellite  digital 
audio  radio  service  (SOARS) 
authorizations  in  the  2320-2345  MHz 
frequency  band   (See  62  PR  11083 
(March  11.  1997)).  In  conjunction  with 
the  service  rules,  the  Commission 
issued  a  Further  Notice  of  Proposed 
Rulemaking  [See  62  FR  19095  (April  18, 
1997).  seeking  comment  on  the 
proposed  use  of  SOARS  repeaters  which 
some  applicants  intended  to  implement, 
as  necessary,  in  urban  canvons  and 
other  areas  where  it  may  be  difficult  to 
receive  DARS  signals  transmitttnl  by  a 
satellite,  .^t  that  time,  no  information 
was  in  the  record  on  the  specific 
operations  of  the  SOARS  repeaters  and 
several  issues  concerning  the  licensing 
and  regulation  of  the  repeaters  were 
unresolved.  Since  the  Further  Notice, 
the  Commission  has  received  detailed 
technical  information  on  the  SOARS 
repeaters  and  significant  comment  from 
the  Wireless  Communications  Service 
(WCS),  Multipoint  Distribution  Service 
(MOS),  Instructional  Television  Fixed 
Ser\'ice  (ITFS)  licensees  and  the  SOARS 
licensees  on  terrestrial  repeater 
licensing.  By  this  document,  we  seek  to 
augment  the  record  on  the  specific 
proposals  described  below  for  the 
resolution  of  issues  identified  in  the 
record  that  have  not  vet  been  directly 
addressed  by  commenters. 

Proposals 

We  seek  comment  on  an  approach 
that  defines  a  compensation 
methodology  for  SOARS  licensees  to 
pay  for  the  components  necessary  for 
VVCS  licensees  to  eliminate  the  effects  of 
blanketing  interference  to  their 
rec:eivers.  See  47  CFR  27.58.  We  seek 
comment  on  this  approach  and  on  any 
variation  or  ?<lfprnativps  that 
C(jmmenters  have  proposed  in  this 
proceeding.  We  also  include  for 


comment  various  alternatives  for  a  long- 
term  solution  to  the  potential  blanketing 
interference  between  SOARS  and  WCS 
licensees  with  stations  close  to  high 
power  repeaters.  We  seek  comment  on 
provisions  that  would  address  the  effect 
of  SOARS  operations  on  MOS  and  ITFS 
licensees.  Commenters  should  support 
their  vieus  with  concrete  analysis  and 
documentation. 

/  Repeater  Requirements 

We  seek  comment  on  the  sufficiency 
of  an  approach  that  would  require 
SOARS  repeaters  to  meet  the  following: 

A.  Definitions, 

1.  Low  Power  Repeaters  (LPRs)  are 
limited  to  an  EIRP  less  than  or  equal  to 
2kW. 

2.  High  Power  Repeaters  (HPRs)  are 
limited  to  an  EIRP  greater  than  2  kW 
and  less  than  or  equal  to  40  kW 

B.  Authorized  transmissions. 

SOARS  repeaters  shall  be  used  onlv  to 
transmit  the  complete  programming, 
and  only  that  programming  that  is  also 
transmitted  by  an  authorized  DARS 
satellite  and  in  such  a  way  that  the 
satellite  signal  and  the  terrestrial 
repeater  signal  are  received  nearlv 
simultaneously  by  SOARS  subscriber 
receivers. 

C.  Eligibility  and  frequencies. 

Authorization  to  operate  SOARS 
repeaters  is  granted  only  to  licensees  of 
SOARS  systems  with  operational  space 
stations.  An  SOARS  licensee  shall  locate 
repeater  frequency  assignments  in  the 
center  of  its  exclusively  licensed 
frequency  band,  with  the  edge  of  the 
repeater  band  being  no  less  than  four 
megahertz  from  the  edge  of  the  SOARS 
spectrum  at  2320  MHz  and  2345  MHz. 

D.  Emission  limits. 

1.  SOARS  repeater  out-of-band 
emission  levels  shall  comply  with  47 
CFR  25.202(f)  within  the  2320-2332.5 
MHz  and  2332.5-2345  MHz  frequency 
bands. 

2.  Below  2320  MHz  and  above  2345 
MHz,  the  power  of  any  SOARS  repeater 
emission  shall  be  attenuated  below  the 
peak  equivalent  isotropically  radiated 
power  (?,.„,,)  within  the  assigned 
frequency  band(s)  of  operation  between 
2320  MHz  and  2345  MHz,  measured  in 
watts,  by  a  factor  not  less  than  75  -t- 
lOlog  (P,,.,,)  dB,  where  P^,^,  is  measured 
in  watts. 

3.  Compliance  with  the  previous 
provision  is  ba.sed  on  the  use  of 
measurement  instrumentation 
em.ploying  a  resolution  bandwidth  of  1 
MHz  or  more,  but  at  least  one  percent 
of  the  emission  bandwidth  of  the 


fundamental  emission  of  the 
transmitter,  provided  the  measured 
energy  is  integrated  over  a  1  MHz 
bandwidth. 

//.  Prior  Approval 

We  seek  comment  on  SOARS 
licensees  obtaining  prior  Commission 
approval  to  operate:  (1)  Any  SOARS 
repeater  that  exceeds  the  power  levels 
and/or  proximity  restrictions  specified 
in  existing  international  agreements 
with  Canada  and  Mexico  covering  the 
use  of  SOARS  frequency  bands,  except 
that  Commission  approval  shall  not  be 
required  for  SOARS  repeaters  alreadv 
coordinated  successfully  with  Canada  or 
Mexico:  (2)  any  SOARS  repeater  that 
fails  to  comply  with  the  requirements  of 
47  CFR  1 7.4  of  the  Commission's  rules; 
(3)  any  SOARS  repeater  that  will  have 
significant  environmental  effects,  as 
defined  by  47  CFR  1.1301  through 
1.1319  of  the  Commission's  rules.  We 
seek  comment  on  the  feasibility  of  this 
requirement. 

///.  Low  Power  Repeater  (LPR) 
Operations 

A.  LPR  Operation.  We  seek  comment 
on  permitting  an  SOARS  licensee  to 
operate  an  unlimited  number  of  LPRs 
without  prior  coordination  as  of  the 
effective  date  of  the  Commission  Order 
adopting  final  rules  governing  SOARS 
repeaters  and  where  prior  approval  is 
not  required. 

B.  Notification  of  LPRs  to  WCS,  MDS/ 
ITFS  licensees.  We  seek  comment  on 
imposing  a  notification  requirement  on 
SOARS  licensees  to  provide  notice  to 
any  WCS,  MOS,  or  ITFS  licensee  that 
may  be  operating  in  the  vicinity  of  an 
LPR  brought  into  operation  after  the 
final  SOARS  rules  are  effective.  At  least 
30  days  prior  to  commencing  operations 
from  any  new  LPR  transmitting  station, 
or  with  increased  power  from  anv 
existing  LPR  up  to  2  kW  EIRP,  the 
SOARS  licensee  shall  notify-  all  VVCS, 
and  MOS/ITFS  licensees  in  or  through 
whose  licensed  service  area  they  intend 
to  operate,  and  provide  the  technical 
parameters  of  the  SOARS  terrestrial 
repeater  transmission  facility. 

C.  LPR  interference  to  MDS/ITFS 
receivers.  To  provide  parity  with  the 
requirements  imposed  on  WCS 
licensees  to  remedy  blanketing 
interference  caused  to  MDS/ITFS 
receivers  (See  47  CFR  27.58),  as 
proposed  by  several  commenters  in  this 
proceeding,  we  seek  comment  on 
requiring  SOARS  licensees  to  remedy 
any  blanketing  interference  caused  to 
MDS/ITFS  receivers  from  LPRs.  We  also 
seek  comment  on  requiring  the  SOARS 
licensees  to  bear  the  full  financial 
obligation  to  remedy  interference  from 
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their  repeaters  to  MDS/ITFS  block 
downconverters  if  all  of  the  following 
conditions  are  met: 

(1)  The  complaint  is  received  by  the 
SOARS  licensee  prior  to  Februar\'  20, 
2002: 

(2)  The  MOS/ITFS  downconverter 
was  installed  prior  to  August  20,  1998; 

(3)  The  SOARS  terrestrial  repeater 
.station  transmits  at  SOW  or  more  peak 
EIRP;  and 

(4)  The  MOS/ITFS  downconverter  is 
located  within  a  SOARS  terrestrial 
repeater's  free  space  power  flux  density 
contour  of  -  34  dBWrm-'. 

We  also  seek  comment  on  the 
following  concepts:  that  if  the  SOARS 
licensee  cannot  otherwise  eliminate  any 
interference  that  its  repeater  causes  to 
MDS/ITFS  reception,  then  that  SOARS 
licensee  must  cease  operations  from  die 
offending  LPR  facility.  If  SOARS 
licensees  collocate  their  repeater 
antennas  on  the  same  tower,  they  shall 
assume  shared  responsibility  for 
remedying  interference  complaints 
within  the  area  determined  by  the  -  34 
dBW/m-  power 41ux  density  contour, 
unless  the  offending  station  can  be 
readily  determined  and  then  that  station 
operator  shall  assume  full  financial 
responsibility  If  the  complainant  is  also 
entitled  tp  compensation  from  one  or 


more  licensees  in  the  Wireless 

Communications  Ser\ice  pursuant  to  47 
CFR  27.58.  we  seek  comment  on 
whether  the  cost  should  be  shared 
equally  among  all  WCS  and  SOARS 
licensees  that  cause  such  interference. 

I\'.  High  Power  Repeater  (HPR) 
Operations 

We  seek  comment  on  the  following 
compensation  methodology  that  will 
apply  to  SOARS  licensees  operating 
HPRs.  This  concept  establishes  a  safe 
harbor  in  which  SD.^RS  licensees 
would  not  be  required  to  coordinate 
with  or  compensate  WCS  licensees  to 
resolve  blanketing  interference  that  may 
be  caused  to  WCS  receiving  stations 
from  SD.^RS  repeaters.  It  also 
establishes  "zones"  outside  of  this  safe 
harbor  in  which  WCS  licensees  would 
be  entitled  to  compensation  to  resolve 
interference  from  HPR  operations.  The 
methodology  includes  a  schedule  for 
providing  compensation.  We  seek 
comment  on  this  proposal  and  its 
implementation  as  well  as  any 
variations  of  this  concept  as  set  forth 
below.  Specifically,  we  solicit  comment 
on  whether  or  not  compensation  should 
be  provided  for  consumer  premises 
equipment  (CPE)  and  on  whether  or  not 


there  should  be  a  limit  of  the  SOARS 
licensees'  financial  liability 

A.  Permitted  HPR  Operations.  We 
seek  comment  on  whether  SOARS 
licensees  should  be  permitted  to  operate 
HPRs  at  locations  with  technical 
parameters  as  limited  by  the 
Commission  in  the  XM  and  Sirius  STA 
Orders  [See  DA  01-2172  and  DA  01- 
2171  (rel.  September  17,  2001))  for  18 
months  after  the  effective  date  of  the 
final  rules  and  whether,  within  15  days 
from  the  release  date  of  these  rules,  the 
SOARS  licensees  should  be  required  to 
file  with  the  Commission  technical 
information  on  HPRs  that  have  been 
moved  to  an  alternate  location,  reduced 
in  power,  or  no  longer  in  operation  as 

a  result  of  interference  concerns  with 
WCS,  MOS  or  ITFS  facilities  pnor  to  the 
release  date  of  the  final  SO.^RS  repeater 
rules. 

B.  Safe  Harbor.  We  seek  comment  on 
whether  SOARS  licensees  should  have 
any  obligation  to  coordinate  with  WCS 
stations,  including  WCS  customer 
premises  equipment,  located  within  the 
power  level  contour  that  would  be 
generated  by  a  2  kW  EIRP  LPR.  and 
using  free  space  loss  and  the  specified 
receive  system  threshold  characteristics 
of  the  affected  WCS  licensee,  as  follows: 


Maximum  LPR  EIRP 

LPR  EIRP  (dBm)       - 

Maximum  safe  hartxjr  distance  from  LPR  to  edge  of  contour  (miles) 

(kW) 

25  dBm  contour            -  35  dBm  contour             -  45  dBm  contour            -  58  dBm  contour 

2 

63 

0  16                                   0.50                                   1.56                                  6  97 

Free  space  path  loss  is  defined  as:  LosSjb  =  32  5  »  20iog( distance  m  km)  +  20log(frequency  in  MHz) 


C,  Liability  Zone  We  seek  comment 
on  whether  SOARS  licensees  should  be 
required  to  coordinate  in  good  faith 
with  WCS  licensees  with  respect  to 
WCS  stations  located  outside  of  the  Safe 
Harbor  but  located  within  the  Liability 
Zone  defined  by  the  power  le\el 
contour  generated  by  the  actual  HPR 


EIRP.  and  using  free  space  loss  and  the 
specified  receive  system  threshold 
characteristics  of  the  "affected  "  WCS 
licensee  (i.e.,  the  affected  licensee  is  that 
licensee  with  one  or  more  stations 
inside  the  Liability  Zone).  At  any  stage 
in  the  18-month  period  following  the 
effective  date  of  the  SOARS  repeater 


rules,  an  SD.^RS  licensee  may  elect  to 
reduce  its  HPR  power  level  to    ny  level 
that  would  reduce  its  Liability  Zone. 
The  edge  of  the  Liability  Zone  shall  not 
extend  beyond  the  distances  from  the 
HPR  according  to  the  following: 


HPR  EIRP  (kW) 

HPR  EIRP  (dBm) 

Maximum  liability  zone  distance  from  HPR  to  edge  of  contour  (miles) 

25  dBm  contour             -  35  dBm  contour            -  45  dBm  contour       *     -  58  oBm  contour 

40 

76 

0  70                                   2  20                                   6  97                                  3113 

Free  space  path  loss  is  defined  as  LosSjh  =  32  5  +  20log( distance  m  km)  +  20log(frequency  in  MHz) 


These  tables  are  intended  to  provide 
generic  rules  that  take  into  account  the 
fact  that  the  technical  parameters  of 
WCS  systems  may  vary.  The  Safe  Harbor 
and  Liability  Zone  sizes  depend  upon 
the  overload  threshold  of  the  affected 
WCS  receiver.  The  tables  provide  the 
range  of  sensitivities  of  the  WCS 
receivers  to  be  deployed  as  stated  in  the 
record.  For  example,  if  the  WCS 
licensee  deploys  receivers  that  overload 


at  -  25dBm.  the  first  table  indicates  that 
the  Safe  Harbor  maximum  radius 
distance  will  be  0.16  miles.  If  the 
SOARS  repeater  operates  at  40  kW  with 
an  omni-directional  antenna,  the  second 
table  indicates  that  the  Liability  Zone 
will  have  a  ma-ximum  radius  of  0.70 
miles  If  the  SO.\RS  licensee  uses  a  10 
kW  repeater,  the  Liability  Zone  radius 
would  be  calculated  using  the  free  space 
path  loss  formula  to  be  0.35  miles. 


O.  Blanketing  interference  to  WCS 
stations.  We  seek  comment  on  whether 
a  VVCS  station  located  within  the 
Liability  Zone  is  considered  to 
potentially  receive  blanketing 
interference  from  the  notified  HPR(s) 
and  the  affected  WCS  licensee  is 
entitled  to  com.pensation  according  to 
the  Compensation  Schedule.  Under  this 
approach,  SOARS  and  WCS  licensees 
would  be  expected  to  coordinate  in 


I 
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good  faith  to  avoid  interference 
problems  and  to  <illo\v  the  greatest 
operational  flexibility  in  each  other's 
operations.  To  remedy  actual  blanketing 
interference  to  WCS  stations  already  in 
operation  cjr  planned  for  operation  in 
the  18-monlh  period,  either  by 
c:ompensation  or  power  reductions,  the 
licensees  must,  in  as  expeditious  a 
manner  as  possible,  exchange 
information  about  WCS  station 
deployment  [e.g..  the  number  of  base 
stations  planned  to  be  in  operation  in 
the  18  months  following  the  effective 
date  of  the  SOARS  rules;  the  station 
locations  within  the  Liability  Zone  in 
order  of  anticipated  deployment,  if 
known;  the  technical  characteristics  of 
those  stations;  and  the  estimated 
reasonable  cost  to  resolve  interference  to 
the  WCS  stations  receiving  blanketing 
interference  from  the  specified  HPR(s)). 

E.  Compensation  Schedule.  If  an 
SOARS  licensee  is  notified  by  an 
affected  WCS  licensee  that  it  is 
receiving  blanketing  interference  within 
the  Liability  Zone  that  prevents  the 
provision  of  commercial  sen'ice,  the 
SOARS  licensee  shall  immediately  pav 
the  reasonable  costs  of  eliminating  or 
mitigating  such  interference.  This  is 
similar  to  what  the  Commission  has 
required  of  WCS  licensees  to  do  for 
MDS/ITFS  licensees  and  of  new  FM 
broadcast  licensees  to  do  for 
complainants.  {See  47  CFR  17.58,  73- 
318).  The  SOARS  licensee  shall 
compensate  the  WCS  licensee  for  the 
cost  of  the  components  to  protect  its 
station  receivers  from  blanketing 
interference  caused  by  the  HPRs  (e.g.. 
filters  for  base  stations  or  RF  Automatic 
Gain  Control  for  CPE).  The  following 
schedule  sets  forth  the  timeframes 
during  which  WCS  licensees' 
interference  complaints  shall  be 
remedied  and  the  prorated  financial 
liability  of  SOARS  licensees  following 
the  effective  date  of  the  rules  governing 
SOARS  repeaters: 

0  to  6  months — SOARS  licensee  pays 
100%  of  components  for  base  stations; 

6  to  12  months — SOARS  licensee  pays 
50%  of  components  for  base  stations; 

12  to  18  months— SOARS  licensee 
pays  25%  of  components  for  base 
stations; 

after  18  months— SOARS  licensee  has 
no  financial  liabilitv. 

Under  this  approach,  for  18  months 
after  the  final  rules  are  effective,  the 
SOARS  HPR  operations  would  be 
limited  to  the  locations  and  parameters 
identified  in  the  STA  requests.  The 
population  of  HPRs  would  be  frozen. 
After  the  18  month  period,  anv  new 
HPR  would  have  to  be  coordinated  with 
affected  WCS  operations  or  would  be 
limited  in  maximum  power,  as 


described  below  in  section  V.,  B. 
SOARS  licensees  would  be  obligated  to 
abide  by  the  final  rules  to  ensure  future 
protection  to  WCS  licensees. 

We  seek  comment  on  the 
appropriateness  of  including  the  cost  of 
resolving  interference  to  WCS  CPE  in 
the  Compensation  Schedule.  We  seek 
comment  on  the  time  within  which 
SOARS  licensees  must  mitigate 
interference  to  WCS  CPE  and  whether  or 
not  we  should  require  SOARS  licensees 
to  pay  any  compensation  or  provide 
compensation  for  up  to  18  months  for 
WCS  CPE.  We  seek  further  comment  on 
whether  the  SOARS  licensees  should  be 
required  to  provide  filters  for  WCS  base 
stations  or  to  pay  all  the  costs  associated 
with  eliminating  the  interference  for 
both  base  stations  and  CPE.  including 
labor,  as  well  as  on  any  other  aspects  of 
possible  interference  mitigation. 
Moreover,  we  seek  comment  on  whether 
the  SOARS  licensee's  monetan,-  liabilitv 
to  WCS  licensees  should  be  limited  to 
a  particular  amount.  If  so,  what  is  that 
amount  and  the  rationale  for  it?  We  also 
generally  seek  comment  on  whether  the 
resolution  of  interference  should  be  left 
to  the  SOARS  and  WCS  licensees. 

F.  Blanketing  interference  to  MDS/ 
ITFS  receivers.  Similar  to  the  approach 
for  SOARS  licensees  to  remedy 
blanketing  interference  caused  to  MDS/ 
ITFS  receivers  from  LPRs  until  February 
20.  2002  in  Section  III.  C.  we  seek 
comment  on  applying  this  approach 
with  regard  to  HPRs.  Specifically,  we 
seek  comment  on  whether  SOARS 
licensees  should  bear  the  full  financial 
obligation  to  remedy  interference  to 
MOS/ITFS  block  downconverters  if  all 
of  the  following  conditions  are  met: 

(1)  The  complaint  is  received  by  the 
SOARS  licensee  prior  to  February  20, 
2002; 

(2)  The  MDS/ITFS  downconverter 
was  installed  prior  to  August  20.  1998; 
and 

(3)  The  MOS/ITFS  downconverter  is 
located  within  a  SOARS  HPR  station's 
free  space  power  flux  density  contour  of 
-34dBW/m-. 

We  seek  comment  on  requiring  that  if 
the  SOARS  licensee  cannot  otherwise 
eliminate  interference  caused  to  MDS/ 
ITFS  block  downconverters,  the  SOARS 
licensee  must  reduce  its  power  or  cease 
operations  from  the  offending  SOARS 
HPR  station.  If  SOARS  licensees 
collocate  their  antennas  on  the  same 
tower,  they  shall  assume  shared 
responsibility  for  remedying 
interference  complaints  within  the  area 
determined  by  the  -  34  dBW/m^  power 
flux  density  contour,  unless  an 
offending  station  can  be  readily 
determined  in  which  case  the  offending 
SOARS  should  be  required  to  assume 


full  financial  responsibility.  If  the  MDS/ 
ITFS  complainant  is  also  entitled  to 
compensation  from  one  or  more 
licensees  in  the  Wireless 
Communications  Ser\ice  pursuant  to 
§  27.58.  the  cost  shall  be  shared  equally 
among  all  WCS  and  SOARS  licensees 
with  stations  causing  such  interference. 

V.  Operation  of  HPRs  after  the 
compensation  schedule  to  WCS/MDS/ 
ITFS  licensees  no  longer  applies 

In  addition  to  a  methodology  to  limit 
interference  and  establish  compensation 
to  WCS  and  MOS/ITFS  licensees,  we 
seek  comment  on  how  to  facilitate  the 
future  deployment  of  HPRs.  We  seek 
comment  on  whether  to  establish  a 
power  cap  and  a  notification  process  for 
HPRs.  We  also  request  comment  on  a 
possible  requirement  that  operator-to- 
operator  agreements  among  SOARS  and 
WCS/MDS/ITFS  licensees  be 
established  before  an  SOARS  licensee 
would  be  permitted  to  commence 
further  HPR  operations  or  other  similar 
alternatives.  Specifically,  we  seek 
comment  on  the  following: 

A.  MDS/ITFS  Receivers.  We  seek 
comment  on  imposing  a  requirement  on 
SOARS  licensees  to  provide  notice  to 
any  MDS/ITFS  licensee  that  may  be 
operating  in  the  vicinity  of  an  HPR 
station:  at  least  90  days  prior  to 
commencing  operations  from  anv  new 
HPR.  the  SOARS  licensee  shall  notif\-  all 
MOS/ITFS  licensees,  in  or  through 
whose  licensed  service  area  an  SOARS 
licensee  intends  to  operate,  of  the 
technical  parameters  of  the  SOARS 
terrestrial  repeater  transmission  facility. 

B.  WCS  Stations.  We  seek  comment 
on  how  to  regulate  HPRs  after  the  18- 
month  compensation  period  described 
previously  has  expired.  One  alternative 
would  be  to  place  a  power  cap  on  HPRs 
ana  establish  a  notification  process  for 
them  similar  to  that  proposed  for  MDS/ 
ITFS  receivers.  Under  this  approach,  all 
existing  HPRs  would  be  grandfathered 
and  the  power  cap  would  apply  to  new 
repeaters  after  expiration  of  the 
compensation  schedule  in  the  approach 
described  previously.  Prior  to 
commencing  operation  from  anv  new 
HPR,  the  SOARS  licensee  would  be 
required  to  provide  a  90-day  notice  to 
WCS  licensees.  We  specifically  seek 
comment  on  what  an  appropriate  power 
cap  should  be  in  the  range  of  2  kW  to 
40  kW.  For  example,  is  a  9  kW  EIRP 
level  (39.5  dBW.  which  is  midwav 
between  the  2  kW  (33  dBW)  and  40  kW 
(46  dBW)  powers  established  in  the 
record  as  acceptable  to  WCS/MDS/ITFS 
licensees  and  desired  by  SOARS 
licensees,  respectively)  appropriate  to 
apply  to  future  HPRs?  Would  this  power 
cap  distribute  equally  among  WCS  and 
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SOARS  licensees  the  responsibility  to 
manage  their  operations  in  the  presence 
of  each  other's  senice  and  provide  for 
the  ability  of  all  services  to  deploy 
expeditiously'  If  applied  to  existing 
repeaters,  what  transition  period  would 
be  necessary  or  appropriate? 

Another  alternative  would  be  to 
permit  HPR  operations  at  power  levels 
up  to  40  kW  EIRP  only  after  prior 
agreement  among  SOARS  and  affected 
WCS  licensees  has  been  reached.  In  this 
case,  each  SOARS  licensee  would  be 
required  to  exchange  information  with 
affected  WCS  licensees  about  its 
repeater  deployment  and  technical 
parameters.  The  SOARS  licensee  would 
be  required  also  to  take  all  practical 
steps  to  locate  additional  HPRs  in  areas 
that  will  mitigate  the  potential  for 
blanketing  interference  to  WCS 
operations.  Prior  to  commencing 
operation  of  an  additional  HPR.  the 
SOARS  licensee  would  be  required  to 
certify  to  the  Commission  that  it  has 
completed  coordination  of  the  HPR  with 
all  affected  WCS  licensees.  We  seek 
comment  on  these  options  and  any 
other  alternatives  for  the  deployment  of 
HPRs  after  the  18-month  period  has 
expired. 

VI.  Radio  Frequency  (RF)  Safety 

In  February  1997.  the  Commission 
adopted  rules  for  Wireless 
Communications  Services.  {See  62  FR 
9636  (March  3.  1997)).  In  that  Report 
and  Order,  the  Commission  modified 
§  1.1307(b)  of  its  rules  to  require 
applicants  proposing  to  operate  fixed 
terrestrial  stations  in  the  2305-2320 
MHz  and  2345-2360  MHz  frequency 
bands  to  perform  routine  environmental 
evaluations  if  their  station's  EIRP 
exceeds  1640  Watts.  See  47  CFR 
1.1307(b),  Table  1.  We  now  seek 
comment  on  modifying  this  Section  of 
the  Commission's  rules  to  accommodate 
SOARS  repeaters  governed  by  part  25, 
which  will  operate  in  the  2320-2345 
MHz  frequency  bands.  The  proposal  is 
based  on  suggestions  offered  by  the 
OARS  and  WCS  licensees.  We  seek 
comment  on  the  proposed  modification 
to  Table  1  in  §  1.1307  particularly  from 
the  standpoint  of  RF  safety  to  the 
public.  We  specifically  propose  that 
actions  that  may  have  a  significant 
environmental  effect,  for  which 
Environmental  Assessments  (EAs)  must 
be  prepared,  are  greater  than  2000  W 
EIRP  for  satellite  OARS  terrestrial 
repeaters. 

Procedural  Matters:  Pursuant  to 
§§1.415  and  1,419  of  the  Commission's 
rules,  47  CFR  1.415  and  1.419, 
interested  parties  may  file  comments 
limited  to  the  issues  raised  in  this 
document  no  later  than  December  14, 


2001  and  reply  comments  no  later  than 
December  21.  2001.  Because  the  OARS 
repeaters  STAs  expire  on  March  18, 

2002  or  on  the  implementation  of 
permanent  rules  for  repeater  operations, 
whichever  occurs  first,  we  must  adhere 
to  the  schedule  set  forth  in  this 
document  and  do  not  contemplate 
granting  extensions  of  time.  Comments 
should  reference  IB  Docket  No.  95-91 
and  should  include  the  DA  number  on 
the  front  of  this  document.  DA  01-2570. 
Comments  itiay  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  {See  Electronic 
Filing  of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (May  1, 
1998).)  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://wvi'\\-.fcc.gov/e- 
file/ecfshtml.  In  completing  the 
transmittal  screen,  parties  responding 
should  include  their  full  name,  mailing 
address,  and  the  applicable  docket 
number.  IB  Docket  No.  95-91.  Parties 
filing  comments  on  paper  must  file  an 
original  and  four  copies  of  each  filing. 
All  filings  must  be  sent  to  the 
Commission's  Secretary'.  Magalie  Roman 
Salas.  Office  of  the  Secretar)  ,  Federal 
Communications  Commission,  445  12th 
Street.  SW.  Room  TW-A325. 
Washington.  DC.  20554.  An  additional 
copy  of  all  pleadings  should  also  be  sent 
to  Rockie  Patterson.  International 
Bureau.  FCC  Room  6-B524.  445  12th 
Street.  SW.  Washington.  DC  20554. 
One  copy  of  all  comments  should  also 
be  sent  to  the  Commission's  copy 
contractor.  Qualex  International,  445 
12th  Street,  SW,  Room  CY-B402. 
Washington.  DC.  20554.  Copies  of  all 
filings  are  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center.  445  12th  Street.  SW. 
telephone  202-857-3800;  facsimile 
202-857-3805 

For  ex  parte  purposes,  this  proceeding 
continues  to  be  a  "permit-but-disclose" 
proceeding,  in  accordance  with 
§  1  1200(a)  of  the  Commission's  rules, 
and  is  subject  to  the  requirements  set 
forth  in  §  1.1206fb)  of  the  Commission's 
rules. 

The  Commission's  Consumer 
Information  Bureau  Reference 
Information  Center  shall  send  a  copy  of 
this  document.  Including  the  Initial 
Regulator)-  Flexibility  Analysis  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Initial  Regulatory  Flexibility  Act 
Analysis 

1.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA)  (see  5  U.S.C.  603). 
the  Bureau  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 


of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  International 
Bureau's  document  Requesting  Further 
Comment  on  Selected  Issues  Regarding 
the  Authorization  of  Satellite  Digital 
Audio  Radio  Ser\'ice  Terrestrial 
Repeater  Networks  (SOARS  document). 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRF.^  and 
must  be  filed  by  the  deadline  for 
comments  on  the  document  provided 
The  Bureau  will  send  a  copy  of  the 
SOARS  document,  including  this  IRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  In 
addition,  the  SOARS  document  and 
IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register 

2  Need  for  and  Objections  of  the 
Proposed  Rules  This  SD.\RS  document 
seeks  comments  on  specific  proposals  to 
resolve  issues  regarding  the  proposed 
use  of  satellite  digital  audio  radio 
sen'ice  (SOARS)  terrestrial  repeaters  in 
conjunction  with  SOARS  systems 

The  Bureau  intends  to  evaluate 
whether  the  proposed  rules  will 
facilitate  the  efficient  implementation  of 
SD.^RS  while  seeking  to  limit  or 
mitigate  interference  to  terrestrial 
operators  The  proposals  define  a 
compensation  methodology  for  SOARS 
licensees  to  pay  for  the  components 
necessary'  for  VVCS  licensees  to 
eliminate  the  effects  of  blanketing 
interference  to  WCS  receivers.  It  also 
seeks  comment  on  provisions  that 
would  resolve  potential  interference  to 
MDS  and  ITFS  licensees. 

3  Legal  Basis  This  SOARS  document 
is  adopted  pursuant  to  sections  1.  4(i}, 
4(j).  303(c),  303(fl,  and  303(g)  of  the  ^ 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151(i),  154(i),  154(j), 
303(c),  303(f)  and  303(g), 

4.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply  The  RFA 
directs  agencies  to  provide  a  description 
of.  and.  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  "The  RFA  defines  the  term 
"small  entity  "  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization.  "  or  "small 
concern"  under  Section  3  of  the  Small 
Business  Act  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SB.^  A  small 
organization  is  generally    any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
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1992.  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means    governments  of  cities,  counties. 
towns,  townships,  \illdges.  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000.  As  of 
1992.  there  were  approximateh  85.006 
governmental  entities  in  the  rnitod 
States.  This  number  includes  38.978 
counties,  cities,  and  towns;  of  these 
.37.566.  or  96"o.  ha\e  populations  of 
fewer  than  50.000  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  go\ernmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities. 

SOARS.  The  Commission  has  not 
de\  eloped  a  definition  of  small  entities 
applicable  to  geostationary  or  non- 
ueo-^tdtionary  orbit  broadcast  satellite 
operators.  Therefore,  the  applicable 
definitiim  of  small  entity  is  the 
(iefinitinn  under  Small  Business 
.Administration  (SBA)  rules  applicable 
to  the  Communications  Ser\'ices,  Not 
Elsewhere  classified.  This  definition 
provides  that  a  small  entity  is  one  with 
SI  1  0  milliim  or  less  in  annual  receipts. 
There  are  only  two  SOARS  providers 
authorized  to  provide  service  in  the 
DARS  spectrum  band.  XM  Radio,  inc. 
and  Sirius  Satellite  Radio.  Inc.  While 
neither  has  implemented  nationwide 
service,  both  entities  have  financing  of 
over  SlOO  million,  in  addition,  the 
D.AR.S  b(  ensees  ha\'e  significant 
partnership  interests  with  large 
corporations:  General  Motors  in  XM 
Radio.  Inc.  and  DiamlerClhrvsler  in 
Sinus  Satellite  Radio.  Because  of  the 
above  and  the  high  implementation  and 
operating  costs  for  SOARS  systems,  we 
do  not  believe  either  DARS  licensee 
qualifies  as  a  small  entity. 

Wirflpss  Cninmunicdtions  Services 
IW'CSi  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communic:ations 
services  (VVCS)  auction  as  an  entity  with 
average  gross  revenues  of  S40  million 
for  each  of  the  three  preceding  vears, 
and  a  'very  small  business"  as  an  entitv 
with  average  gross  revenues  of  515 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  these 
definitions.  The  FCC  auctioned 
geographic;  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entitv  We 
conclude  that  the  number  of  geographic 
area  VVCS  licensees  affected  includes 
these  eight  entities. 


Multipoint  Distribution  Service 
IMDSI.  The  Commission  refined  the 
definition  of  "small  entitv"  for  the 
auction  of  MDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  aruiual  revenues  that  are  not  more 
than  S40  million  for  the  preceding  three 
calendar  years.  This  definition  of  a 
small  entity  is  described  in  the 
Commission's  Report  and  Order 
concerning  MDS  auctions,  and  has  been 
approved  by  the  SBA.  The  Commission 
completed  its  MDS  auction  in  March 
1996  for  authorizations  in  493  basic 
trading  areas  (BTA's).  Of  67  winning 
bidders.  61  qualified  as  small  entities. 
Five  bidders  indicated  that  they  were 
minority  owned  and  four  winners 
indicated  that  they  were  women  owned 
businesses.  MDS  is  an  especially 
competitive  service,  with  approximately 
1,573  previously  authorized  and 
proposed  MDS  facilities.  Information 
available  to  us  indicates  that  no  MDS 
facility  generates  revenue  in  excess  of 
Sll  million  annually.  We  tentatively 
conclude  that  for  purposes  of  IRFA, 
there  are  1,634  small  MDS  providers  as 
defined  by  the  SBA  and  the 
Commission's  auction  rules. 

Instructional  Television  Fixed  Service 
(ITFSj.  There  are  presently  2,032  ITFS 
licensees.  All  but  one  hundred  of  these 
licenses  are  held  by  educational 
institutions.  Educational  institutions  are 
included  in  the  definition  of  a  small 
business.  We  do  not,  however,  collect 
annual  revenue  data  for  ITFS  licensees 
and  are  not  able  to  ascertain  how  many 
of  the  100  non-educational  licensees 
would  be  categorized  as  small  under  the 
SBA  definition.  Thus,  we  tentativelv 
conclude  that  at  least  1,932  ITFS 
licensees  are  small  businesses. 

5.  Description  of  Projected  Reporting, 
Record  keeping  and  Other  Compliance 
.Requirements.  Under  the  proposals 
licensees,  such  as  WCS,  MDS  and  ITFS, 
potentially  affected  by  the  operation  of 
SOARS  repeaters  will  have  to  undertake 
a  minimal  engineering  analysis  to 
determine  whether  it  has  operations 
within  the  liability  zone  or  the  safe 
harbor  as  defined  in  the  SOARS 
document.  This  analysis  can  be 
completed  using  the  technical 
information  provided  by  the  DARS 
licensees  and  basic  commercially 
available  software.  Thus,  there  may  be 
minimal  costs  to  these  licensees 
associated  with  conducting  the 
engineering  study.  As  noted,  resolution 
of  any  actual  interference  would  be  at 
the  expense  of  the  DARS  licensee 
provided  the  VVCS,  MDS  or  ITFS 
hcensees  are  in  the  established 
vicinities  and  file  timely  complaints  as 
set  forth  in  the  SOARS  document. 


Compliance  requirements  for  the 
OARS  licensees,  if  it  is  determined  that 
there  is  actual  interference,  include 
contacting  the  affected  licensee  and 
remedying  the  interference.  The  remedy 
may  involve  weighing  options  such  as 
reducing  the  repeater's  power  or 
compensating  the  affected  licensees  by 
providing  equipment  and  labor  to  alter 
the  affected  licensee's  receivers.  Costs  to 
the  DARS  licensees  may  relate  to 
engineering  studies,  cost  analyses  and 
expenses  in  equipment  and  labor.  These 
costs  may  be  determined  on  a  case-by- 
case  basis. 

6.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Considered.  The  RFA  requires  an 
agency  to  describe  anv  significant 
alternatives  that  it  has  considered  in 
reaching  its  proposed  approach,  which 
may  include  the  following  four 
alternatives  (among  others):  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  use  of 
performance,  rather  than  design 
standards;  and  (4)  and  exemption  from 
coverage  of  the  rule,  or  anv  part  there 
of.  for  small  entities. 

The  proposed  rule  represents  an 
alternative  to  extremes  presented  bv  the 
licensees  involved  in  this  proceeding 
and  spreads  the  economic  impact  and 
business  decisions  to  resolve 
interference  among  the  licensees.  Our 
proposed  alternatives  are  based  on  the 
actual  performance  of  equipment 
deployed  and  would  benefit  small 
entities  affected  by  interference  from  the 
SOARS  use  of  their  terrestrial  repeaters 
by  providing  assurances  that 
interference  to  their  operations  will  be 
resolved  by  the  DARS  licensees  within 
the  parameters  set  forth  in  the  SOARS 
document.  In  addition,  we  have  sought 
comment  on  whether  the  proposed 
compensation  schedule  and  associated 
time  frames  are  sufficient,  and 
especially  seek  comment  from  small 
entities,  given  that  they  may  be  some  of 
the  potentially  affected  licensees. 

7,  Federal  Rules  that  duplicate, 
Overlap  or  Conflict  with  the 
Commission's  Proposals.  None. 

List  of  Subjects 

47  CFRPart  1 

Environmental  impact  statements. 
Satellites. 
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Federal  Communications  Commission. 

lennifer  Gilsenan. 

Branch  Chief.  Satellite  Policy  Branch, 
International  Bureau. 

Proposed  Rule 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Communications 


Commission  proposes  to  amend  47  CFR 
part  1  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  I'.S.C.  151.  154(1),  154(1). 
155,  225.  3b3(r).  309  and  325(e). 


2.  Section  1.1307  is  amended  by 
revising  the  entr\-  for  Satellite 
Communications  in  Table  1  to  read  as 
follows: 

§11307    Actions  that  may  have  a 
\    significant  environmental  effect,  for  which 
Environmental  Assessments  (EAs)  must  be 
prepared. 


Table  1— Transmitters,  Facilities,  and  Operations  Subject  to  Routine  Environmental  Evaluation 


Service  (title  47  CFR  mie  part) 


Evaluation  required  if 


Satellite  Communications  (part  25) 


Satellite  DARS  Terrestnai  Repeaters  >2000  W  EIRP  All  others  induded 


[FR  Dor  01-29328  Filed  11-21-01;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

\yn  Docket  No.  01-309:  FCC  01-320] 

Hearing  Aid  Compatibility  with  Public 
Mobile  Service  Phones 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  initiates  a 
proceeding  in  which  the  Commission 
considers  whether  to  continue  or 

eliminate  the  exemption  of  public 
mobile  service  phones  from  legislatively 
mandated  hearing  aid  compatibility 
requirements, 

DATES:  Submit  comments  on  or  before 
lanuary  1 1 ,  2002,  and  submit  reply 
comments  on  or  before  Februarv  11. 
2002.  Written  comments  on  the 
proposed  information  collections  are 
due  lanuary  22.  2002.  Written 
comments  on  the  proposed  information 
collections  must  be  submitted  bv  the 
Office  Management  and  Budget  (OMB) 
on  the  proposed  information  collections 
on  or  before  March  25.  2002 

ADDRESSES:  Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  ludy 
Boley.  Federal  Communications 
Commission.  Room  1-C804.  445  12th 
Street,  SW.,  Washington,  DC  20554.  or 


via  the  Internet  to  iboIe\'@fcc.gov.  and  to 
Ed  Springer.  OMB  Desk  Officer.  10236 
NEOB.  725-1 7th  Street,  NW., 
Washington.  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mindv  Littell.  202-418-1310  -voice)  or 
(202)  418-1169  (TTY);  or  Dana  lackson. 
Consumer  Information  Bureau. 
Disabilities  Rights  Office.  (202)  418- 
2517  (voice)  or  418-7898  (TTY).  For 
additional  information  concerning  the 
information  collections  contained  in 
this  document,  contact  Judv  Bolev  at 
202-^18-0214.  or  via  the  Internet  at 
j  bo  ley®  fee  gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (NPRM)  in  WT 
Docket  No.  01-309,  FCC  01-320. 
adopted  October  29.  2001.  and  released 
November  14.  2001   The  complete  text 
of  the  NPRM  and  Initial  Regulatory 
Flexibility  Analysis  is  available  on  the 
Commission's  Internet  site,  at 
www.fcc.gov.  It  is  also  a\ailable  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Courtvard  Level. 
445  12th  Street.  SW  .  Washington,  DC, 
and  ma\'  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International.  CY-B402.  445  12th  Street. 
SW..  Washington.  DC,  Comments  mav 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  or  by  e-mail  to  ecfs@fcc.gov. 

Synopsis  of  the  NTRM 

1.  In  this  NPRM  the  Commission 
reexamines  the  exemption,  adopted 
pursuant  to  the  direction  of  the  Hearing 
Aid  Compatibilitv  .^cf  of  1998  (HAC 
Act),  of  public  mobile  service  phones 
from  the  hearing  aid  compatibility 
requirements  of  that  Act.  This  NPRM  is 


adopted  pursuant  to  the  Commission's 
obligation  under  the  HAC  Act  to  assess 
periodically  whether  the  exemptions 
from  the  hearing  aid  compatibility 
requirement  continue  to  be  warranted. 
Currently,  many  people  who  use 
hearing  aids  or  who  have  cochlear 
implants  have  difficulty  finding  a  digital 
wireless  mobile  telephone  that 
functions  effectively  with  those  devices 
because  of  interference  and 
compatibility  problems.  A  Public  Notice 
was  issued  in  October  2000  seeking 
comment  on  a  request  from  the  Wireless 
Access  Coalition  that  the  Commission 
reopen  the  petition  for  rulemaking  filed 
in  1995  on  behalf  of  the  HEAR-IT  NOW 
Coalition,  seeking  to  revoke  the 
exemption  for  Person  Communications 
Sers'ices  (PCS)  from  the  Commission's 
hearing  aid  compatibility  requirements. 
The  NPRM  seeks  comment  to  expand 
the  record  thus  far  in  order  to  establish 
a  reliable,  extensive  record  on  which  to 
base  its  decision  to  continue,  limit,  or 
elimfnate  the  PCS  exemption. 

2.  The  H.^C  Act.  as  indicated  in 
paragraphs  16  through  18  of  the  NPRM. 
mandates  that  once  technical  standards 
for  hearing  aid  compatibility  are 
established,  covered  telephones  must 
provide  internal  means  for  effective  use 
with  hearing  that  are  designed  to  be 
compatible  with  telephones  that  meet 
such  technical  standards.  (47  U.S.C. 
610(b)(1).  This  portion  of  the  statute 
appears  to  require,  first,  the 
establishment  of  technical  standards 
governing  wireless  hearing  aid 
compatibility  Therefore,  the 
Commission  tentatively  concludes  that, 
if  it  removes  or  limits  the  exemption  for 
public  mobile  services,  the  industrv'  will 
be  required  to  develop  technical 
standards  for  compatibility  betw  een 
covered  wireless  devices  and  hearing 


58704 


Federal  Register/ Vol.  66.  No.  226/Friday,  November  23,  2001 /Proposed  Rules 


aids.  The  C^ommission  invites  comment 
on  this  tentative  conclusion. 

3.  The  statute  also  requires  that  once 
these  standards  are  established,  the 
wireless  industry  will  be  responsible  for 
providing  internal  means  for  making  the 
covered  telephones  compatible  with 
hearing  aids.  The  Commission  seeks 
comment  on  possible  interpretations  of 
"internal  means." 

4.  Third,  the  HAC  Act  appears  to  limit 
the  compatibility  requirement  to  only 
"hearing  aids  that  are  designed  to  be 
compatible  with  telephones  that  meet 
established  technical  standards  for 
hearing  aid  compatibility."  The 
Commission  seeks  comment  on  its 
assumption  that  this  means  that  there 
may  be  some  instances  in  which  a 
hearing  aid  is  not  designed  to  be 
compatible  with  wireless  telephones. 

5.  The  Commission  also  seelcs 
comment  on  the  four  criteria  specified 
by  the  HAC  Act  which,  if  satisfied, 
would  compel  the  Commission  to 
"revoke  or  otherwise  limit"  the 
exemptions  Thus,  the  Commission 
seeks  comment  on  whether  these 
criteria  are  satisfied  and  on  other  more 
specific  issues  in  this  regard,  as  detailed 
in  paragraphs  20  through  29  of  the 
NPRM.  These  four  criteria  are:  (1) 
Whether  re\oking  or  limiting  the 
exemptions  i>^  in  the  public  interest:  (2) 
whether  the  continuation  of  the 
exemptions  without  revocation  or 
limitation  would  have  an  adverse  effect 
on  people  with  hearing  disabilities;  (.3) 
whether  compliance  with  the 
requirements  of  the  hearing  aid 
compatibility  rule  is  technologically 
feasible  for  the  telephones  to  which  the 
exemption  applies:  and  (4)  whether 
compliance  with  the  requirements  of  the 
rule  would  not  increase  costs  to  such  an 
extent  that  the  telephones  to  which  the 
exemption  applies  could  not  be 
successfuUv  marketed.  '' 

6.  Paragraphs  30  and  31  of  the  NPRM 
seek  comment  on  the  proper  scope  of 
the  exemptions  and  on  possible  ways 
the  Commission  could  limit  the 
exemptions.  Included  in  the  discussion 
of  implementation  issues  in  paragraphs 
32  through  35  of  the  NPRM.  the 
Commission  solicits  comment  on  the 
possibility  of  a  phased-in  approach  to 
implementation  if  the  exemption  is 
ultimately  limited  or  revoked. 
Additionally,  the  Commission  invites 
comment  on  ways  in  which  it  can  stay 
informed  on  progress  toward 
compliance  by  both  the  wireless 
industry  and  the  hearing  aid 
manufacturing  industry.  In  this  regard, 
the  Commission  suggests  a  quarterly 
report  to  help  it  monitor  activities  of  the 
involved  industries.  Also,  the 
Commission  seeks  comment  on  possible 


complaint  procedures  if  the  exemption 
is  either  limited  or  revoked. 

Initial  Regulatory  Flexibility  Analysis 

7.  This  is  a  summary  of  Initial 
Regulatorv  Flexibility  Act  Analysis 
(IRFA)  for  the  NPRM".  The  hill  text  of 
the  IRFA  may  be  found  in  Appendix  B 
of  the  NPRM. 

8.  As  required  by  the  Regulatorv 
Flexibility  Act  of  1980  (RFA).  5  U'.S.C. 
603.  tht  Commission  has  prepared  an 
IRFA  of  the  possible  significant 
econoiaic  impact  on  small  entities  of  the 
policies  and  rules  proposed  in  the 
NPRM. The  Commission  requests 
written  public  comment  on  the  analysis. 
In  order  to  fulfill  the  mandate  of  the 
Contract  with  America  Advancement 
Act  of  1996  regarding  the  Initial 
Regulafjorv-  Flexibility  Analysis,  the 
Commiission  asks  a  number  of  questions 
in  the  IRFA  regarding  the  prevalence  of 
small  businesses  in  the  affected 
industries. 

Initial  Begulatory  Flexibility  Analysis 

9.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA).  the 
Commission  has  prepared  this  IRFA  of 
the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rulfes  proposed  in  this  Notice  of 
Proposed  Rule  Making  NPRM.  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  this  IRFA  and  must  be  filed 
by  the  (deadlines  for  comments  on  the 
NPRM  provided  in  paragraph  38  of  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA. 
to  the  Ohief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA). 

A.  Nee(J  for.  and  Objectives  of.  the 
Proposed  Rules 

10.  The  Commission  adopts  the 
NPRM  jn  order  to  examine  the 
continued  appropriateness  of  the 
exemption  from  the  requirements  of  the 
Hearing  Aid  Compatibility  Act  (HAC 
Act)  provided  to  public  mobile  services. 
The  HJ\C  Act  mandates  a  periodic 
review  lof  the  exemption,  and  the 
Commission  believes  a  proceeding 
should |be  initiated  to  consider  whether 
it  is  apfropriate  to  revoke  or  limit  the 
exemption  with  respect  to  telephones 
used  wjth  public  mobile  ser\'ices.  This 
decisioh  would  be  based  on  the  four 
criteria  established  by  the  HAC  Act  that, 
if  satisfied,  would  compel  the 
Commission  to  revoke  or  otherwise 
limit  the  exemptions. 

B.  Legal  Basis 

11.  Tlie  proposed  action  is  authorized 
under  the  Communications  Act  of  1934 
as  amended,  sections  4(i).  303(r)  and 


710(a)  and  (b).  47  U.S.C.  154(i).  303(r) 
and  610(a)  and  (b). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

12.  The  RFA  directs  agencies  to 
provide  a  description  of  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization."  and  "small  governmental 
jurisdiction."  in  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  anv  additional  criteria 
established  by  the  SBA. 

13.  Neither  the  Commission  nor  the 
SBA  has  developed  definitions  for  small 
providers  of  the  specific  industries 
affected.  Therefore,  throughout  our 
analysis,  unless  otherwise  indicated,  the 
Commission  uses  the  closest  applicable 
definition  under  the  SBA  rules,  the 
North  .American  Industry  Classification 
System  iN'AICS)  standards  for  "Cellular 
and  Other  Wireless 
Telecommunications"  and  "Wired 
Telecommunications  Carriers."  - 
.\ccording  tu  this  standard,  a  small 
entity  is  one  with  no  more  than  1,500 
employees.  To  determine  which  of  the 
affected  entities  in  the  affected  services 
fit  into  the  SBA  definition  of  small 
business,  the  Commission  has 
consistently  referred  to  Table  5.3  in 
Trends  in  Telephone  Serx'ice  {Trends),  a 
report  published  annually  by  the 
Commission's  Common  Carrier  Bureau. 

14.  Wireless  Telephones  Including 
Cellular.  Personal  Communications 
Ser\-ice  (PCS)  and  SMR  Teleph<jny 
Carriers.  There  are  806  entities  in  this 
category  as  estimated  in  Trends,  and 
323  such  licen.sees  in  combination  with 
their  affiliates  have  1,500  or  fewer 
employees  and  thus  qualify  using  the 
N.MCS  guide,  as  small  businesses. 

15.  Other  Mobile  Service  Providers. 
Trends  estimates  that  there  are  44 
providers  of  other  mobile  services,  and 
again  using  the  NAICS  standard.  43 
providers  of  other  mobile  sen'ices 
utilize  with  their  affiliates  1,500  or 
fewer  emplnyees  and  thus  may  be 
considered  small  entitii's. 

16.  Hearing  Aid  Equipment 
Manufacturers.  Hearing  aid 
manufacturers  are  not  regulated  by  the 
Cfimmission.  but  may  he  affected  by  the 
proposed  actions  taken  in  this 
proceeding.  In  light  (jf  the  potential 
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impact,  we  have  chosen  to  include 
hearing  aid  manufacturers  in  this  IRFA, 
although  we  are  not  required  to  do  so. 
Hearing  aid  manufacturers  are  not 
licensed,  but  the  Commission  estimates 
that  there  are  approximately  35  to  40 
hearing  aid  manufacturers. 

17.  Handset  Manufacturers.  The 
Commission  does  not  license  or  regulate 
handset  manufacturers.  Therefore,  no 
data  exists  indicating  the  number  of 
entities  manufacturing  handsets  The 
applicable  definition  of  small  entity  in 
this  respect  is  the  definition  under  the 
SBA  rules  applicable  to 
Communications  Services,  .Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  one  with 
Sll  million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  categorv' 
of  Communications  Senices,  Not 
Elsewhere  Classified.  Of  those 
approximately  775  reported  annual 
receipts  of  Sll  million  or  less  and 
qualify  as  small  entities.  Thus,  the 
Commission,  for  purposes  of  this 
analysis  estimates  that  no  more  than  775 
handset  manufacturers  qualify  as  small 
entities. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

18.  In  the  event  that  the  HAC  Act 
exemption  is  revoked,  telephones  used 
with  public  mobile  ser\-ices  will  be 
required  to  be  compatible  with  hearing 
aids  and  cochlear  implants  While  it  is 
possible  that,  in  this  proceeding,  the 
scope  of  the  exemption  may  be 
fashioned  so  that  not  all  telephones 
used  with  public  mobile  services  will  be 
subject  to  the  hearing  aid  compatibility 
requirements,  for  purposes  of  this 
analysis  we  will  assume  the  broadest 
possible  impact.  The  NPRM  first  seeks 
comment  on  ways  in  which  the 
Commission  can  stay  informed  on 
progress  tow^ard  compliance  by  both  the 
wireless  industry  and  the  hearing  aid 
manufacturing  industry,  such  as 
through  a  quarterly  reporting 
requirement.  ,\lso,  the  .NPRM 
tentatively  concludes  that,  in  the  event 
the  Commission  removes  or  limits  the 
exemption  for  public  mobile  ser\ices. 
the  industry  will  be  required  to  develop 
technical  standards  for  compatibility 
between  covered  wireless  devices  and 
hearing  aids.  One  implementation 
approach  proposed  by  the  Cellular 
Telecommunications  &  Industry 
Association,  provides  that  wireless 
devices  would  be  categorized  and 
"paired"  with  a  categorized  hearing  aid 
to  enable  the  use  of  the  two  devices 
together.  In  the  event  that  the 
Commission  decides  to  limit  or  revoke 


the  exemption,  and  it  determines  that 
the  CTIA  plan  is  the  appropriate 
mechanism  to  satisfy  the  requirements 
of  the  HAC  Act,  the  NPRM  seeks 
comment  on  the  series  of  steps  CTIA 
asserts  will  be  necessar\-  before  such  a 
pairing  approach  can  be  implemented. 
part  of  which  necessitates  an 
educational  effort  to  inform  consumers 
and  retail  sales  personnel  about  the 
plan.  Finally,  if  the  exemption  is  either 
removed  or  limited,  complaint 
procedures  would  be  adopted  and  the 
affected  licensees  would  need  to 
participate  in  the  complaint  process. 

E,  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

19,  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification. 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities:  (3)  the 
use  of  performance,  rather  than  design. 
standards:  and  (4!  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof 
for  small  entities. 

20  The  NTRM  seeks  comment  on  a 
number  of  matters  related  to 
implementation  of  hearing  aid 
compatibility  in  the  wireless  devices 
used  with  public  mobile  ser\ices.  all  of 
which  could  affect  small  entities.  We 
note  that,  to  the  extent  that 
manufacturers  would  make  changes  to 
telephone  handsets  to  enable  carriers 
subject  to  the  hearing  aid  compatibility 
requirements  to  comply  with  those 
requirements,  in  many  cases,  those 
updated  handsets  may  be  usable  by 
smaller  carriers  as  well  as  larger 
carriers.  The  two  most  obvious 
alternatives  in  this  proceeding  are 
whether  to  keep  the  exemption  or 
whether  to  eliminate  or  limit  the 
exemption  Depending  on  the  final 
action  taken,  small  entities  could  be 
affected  The  NPRM  seeks  comment  on 
the  best  way  to  implement  the  hearing 
aid  compatibility  requirements,  and 
indicates  that  a  phased-in  approach 
might  be  a  good  way  to  minimize 
burdens  on  all  carriers,  including  small 
entities  Because  of  the  impact  of  the 
rule  on  people  with  hearing  disabilities. 
the  Commission  has  little  nexibilit\  m 
terms  of  providing  a  less  burdensome 
approach  for  small  entities.  The 
incompatibility  between  hearing  aids 
and  wireless  devices  affects  all  persons 


with  hearing  disabilities  in  the  same 
way  regardless  of  the  size  of  the  carrier 
or  manufacturer.  In  paragraph  26,  the 
NPRM  seeks  comment  on  whether  the 
"pairing"  approach  suggested  by  CTIA. 
along  with  its  educational  component, 
would  be  a  satisfacton,-  solution  to  the 
incompatibility  problem.  The  NPRM,  in 
paragraph  31.  also  asks  whether  the 
exemptions  should  be  limited  with 
respect  to  fewer  than  all  telephones 
used  with  public  mobile  services.  The 
Commission  invites  comment  on  the 
impact  on  small  entities  of  the 
alternatives  here  suggested.  The 
Commission  further  invites  interested 
parties  to  offer  additional  alternatives. 

21.  In  paragraph  32.  the  NPRM  seeks 
comment  on  whether  a  reporting 
requirement  is  needed  to  assist  the 
Commission  in  monitoring  the 
industry's  progress  toward 
implementation  of  hearing  aid 
compatibility  in  the  covered  wireless 
devices.  Commenters  are  encouraged  to 
provide  input  on  the  content  and 
frequency  of  these  reports  so  as  to 
facilitate  monitoring  and  the  exchange 
of  information  between  the  wireless 
industry  and  the  hearing  aid 
manufacturing  industry.  Because  of  the 
compelling  public  interest  in  making 
public  service  telephones  accessible  to 
persons  with  hearing  disabilities,  the 
Commission  proposes  to  require 
quarterh  reports  by  affected  entities  to 
ensure  that  progress  is  being  made 
toward  achieving  hearing  aid 
compatibility.  Paragraphs  28  and  29  of 
the  N'PR.M  seek  c  omment  on  how  to 
minimize  the  financial  burden  on  those 
currently  exempt  from  hearing  aid 
compatibility  if  the  exemptions  are 
limited  or  removed. 

F  Federal  Rules  That  May  Overlap, 
Duplicate,  or  Conflict  With  the 
Proposed  Rules 

22.  None. 

Ex  Parte  Presentations 

23.  For  purposes  of  this  permit-but- 
disclose  notice  and  comment 
rulemaking  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  under  the 
Commission's  Rules.  [See  generallv47 
CFR  11202.  1.1203,  1.1206((a).) 

Pleading  Dates 

24  Pursuant  to  applicable  procedures 
set  forth  in  ^f*  1.415  and  1.419  of  the 
Commission  s  rules,  interested  parties 
may  file  comments  on  or  before  lanuan*- 
11,  2002.  and  reply  comments  on  or 
before  February  11.  2002.  .Ml  relevant 
and  timely  comments  will  be 
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considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
interested  parties  nuisl  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
interested  parlies  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  thev  must  file 
an  original  plus  nine  copies.  Interested 
parties  should  siMid  rnmments  and  replv 
comments  td  the  Offii  e  of  the  Secretarv, 
Federal  C(jmmunications  Commission, 
Room  T\V-A.323.  44 fi  Twelfth  Street. 
SVV..  \Vashingt(3n,  DC  20554.  with  a 
ropy  to  .Mindv  Littell.  Polirv  Division. 
Wireless  Telecommunications  Bureau. 
445  Twelfth  Street,  SW.,  Washington, 
DC  20554. 

25.  Comments  may  also  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
elertronir  file  via  the  Internet  to  httpj 

uuu  f( ,    '^(n-/p-filt''t'cfs.html. 
Generally,  onlv  one  copv  of  an 
electronic:  submissicm  must  be  filed.  In 
completing  the  transmittal  screen. 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaJcing 
number.  Parlies  mav  also  submit  an 
electronic  comment  bv  Internet  E-Mad. 
To  obtain  filing  instructions  for  E-.Mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs-utri-  gov.  and  should 
include  the  following  words  in  the  body 
iif  the  message,  "get  form  ^vour  E-Mail 
address>  "  A  sample  form  and 
directions  will  be  sent  in  replv. 

2fi.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
FCC  Reference  Center.  Room  CY-A257. 
at  the  Federal  Communications 
Commission.  445  Twelfth  Street,  SW.. 
Washington.  DC  20554  Copies  of 
comments  and  reply  comments  are 
available  through  the  Commission's 
duplicating  ( ontractor:  Qualex 
International,  CY-B402,  445  12th  Street. 
SW,.  Washington.  DC  20054.  (202)  863- 
2893,  e-mail  QUALEXIXT^AOL.COM 

Ordering  Clauses 

27.  Authority  for  the  issuance  of  this 
Notice  of  Proposed  Rule  Making  is 
contained  in  sections  4(i).  303(r)  and 
710(a)  and  (b)  of  the  Communications 
Act  of  1934.  as  amended.  47  I'  S.C. 
154(1).  303(r)  and  BlO(a)  and  (b). 

28  The  Commission's  Consumer 
Information  Bureau.  Reference 
Informaticui  Center,  shall  send  a  copv  of 
this  Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulator\' 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


Paperwork  Reduction  Analysis 

33.  This  NPRM  contains  proposed 
information  collections.  As  part  of  our 
continuing  effort  to  reduce  paperwork 
burdens,  the  Commission  invites  the 
general  public  and  the  Office  of 
Management  and  Budget  (0MB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  Public  and  agency 
comments  are  due  January  22,  2002. 
OMB  comments  are  due  March  25, 
2002.  Comments  should  address:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
perforraance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(2)  the  accuracy  of  the  Commission's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Exemption  of  Public  Mobile 
Service  Phone  from  the  Hearing  Aid 
Compatibilitv  Act:  Notice  of  Proposed 
Rulemaking  "(NPRM). 

Form  So.:  N.A. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for  profit. 

Number  of  Respondents:  965 
respondents;  3,860  responses. 

Estimated  Time  Per  Response:  2  to  8 
hours.  I 

Frequency  of  Response:  On  occasion 
and  quarterly  reporting  requirement  and 
third  party  disclosure  requirement. 

Total  Annual  Burden:  20.265  hours. 

Total  Annual  Cost  Burden:  N/A. 

Needs  and  Uses:  The  reporting 
requirement,  if  adopted,  will  be  used  bv 
the  Commission  to  monitor  wireless 
carriers  and  handset  and  hearing  aid 
manufacturers  progress  towards 
compliance  with  hearing  aid 
compatibility  requirements,  if  the 
current  exemption  is  limited  or  revoked. 
Technical  standards  are  mandated  bv 
the  Hearing  Aid  Compatibility  Act  of 
1988.  if  the  Commission  decides  to  limit 
or  revoke  the  current  exemption,  and 
will  be  used  as  a  guide  to  compliance 
with  hearing  aid  compatibility 
requirements. 

List  of  Subjects  in  47  CFR  Part  68 

Communications  common  carriers. 
Communications  equipment. 


Frrleral  Communirations  Commission. 
William  F.  Caton. 
Deputy  Secretary. 
|FR  Dr;(    01-2t»2n3  Filed  11-21-01;  8:45  ami 

BILLING  CODE  6712-01-^ 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF45 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  the  Proposed  Rule  To  List 
the  Southwestern  Washington/ 
Columbia  River  Coastal  Cutthroat 
Trout  in  Washington  and  Oregon  as 
Threatened 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 


SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  are  reopening 
the  comment  period  on  the  proposed 
rule  to  list  the  Southwestern 
Washington/Columbia  River  coastal 
cutthroat  trout  Distinct  Population 
Segment  (DPS)  in  Washington  and 
Oregon  to  collect  new  information  that 
may  be  available  concerning  coastal 
cutthroat  trout  in  the  proposed  area. 
DATES:  We  will  accept  public  comments 
until  December  24.  2001 
ADDRESSES:  Comments  and  materials 
concerning  this  notice  should  be  sent  to 
U.S.  Fish  and  Wildlife  Service.  Oregon 
Fish  and  Wildlife  Office.  2600  SE  98th 
Avenue.  Suite  100.  Portland.  Oregon 
97266,  or  email: 

coastal     cutthroat@fws.gov.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster.  State  Supervisor  at 
the  above  address,  or  telephone  503/ 
231-6179;  facsimile  503/231-6195 
SUPPLEMENTARY  INFORMATION 

Background 

On  April  5,  1999.  the  National  Marine 
Fisheries  Service  (NMFS)  and  the 
Serv'ice  published  a  notice  in  the 
Federal  Register  (64  FR  16397) 
proposing  to  list  the  coastal  cutthroat 
trout  (Oncorhynchus  clarki  clarki) 
population  in  southwestern  Washington 
and  the  Columbia  River,  excluding  the 
Willamette  River  above  Willamette 
Falls,  as  threatened  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
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amended  (Act).  On  November  22,  1999. 
the  Service  assumed  all  Act  regulator},' 
jurisdiction  over  coastal  cutthroat  (65 
FR  21376).  The  change  in  jurisdiction 
resulted  from  a  joint  agency 
determination  that  coastal  cutthroat 
trout  spend  the  majority  of  their  life 
cycle  in  fresh  water  habitat  The  Ser\'ice 
published  a  notice  in  the  Federal 
Register  (65  FR  20123)  on  April  14, 
2000.  to  extend  the  deadline  from  April 
5.  2000.  to  October  5,  2000  for  the  final 
action  on  the  proposed  rule  to  list  this 
population  in  Washington  and  Oregon, 
and  to  provide  a  30-day  comment 
period.  The  6-month  extension  was 
necessar\'  to  obtain  and  review  new 
information  regarding  the  status  of  this 
population.  On  lulv  14.  2U00,  the 
Service  published  a  notice  in  the 
Federal  Register  (65  FR  43730)  to  clarif\ 
the  take  prohibitions  for  coastal 
cutthroat  trout  and  provided  for  a  30- 
da\  public  comment  period.  This  notice 
was  necessary-  to  answer  questions  we 
had  received  regarding  the  application 
of  the  take  prohibitions  of  section  9  of 
the  Act  to  the  potential  listing  of  the 
coastal  cutthroat  trout  as  threatened.  In 
October.  2000,  the  Ser\  ice  suspended 
work  on  the  proposed  listing  of  the 
coastal  cutthroat  trout  due  to  budgetary 
limitations.  On  August  29,  2001.  the 
Ser\ice  issued  a  press  release 
announcing  that,  as  part  of  a  settlement 
agreement  with  consenation  groups,  we 
will  re-commence  work  on  the  final 
listing  dec;ision  for  the  Southwestern 
Washington/C^olumbia  River  coastal 
cutthroat  trout  DPS, 

In  association  with  work  on  the  listing 
decision,  the  Service  has  also  engaged 
the  Oregon  and  Washington 
Departments  of  Fish  and  Wildlife  in 
discussions  of  how  recreational  fishing 
activities  in  those  states  influence  the 
status  of  the  species,  and  whether 
application  of  take  prohibitions  with 
respect  to  these  activities  would  be 
necessan.'  or  advisable  should  the 
species  be  listed.  If  the  Ser\'ice 
determines  that  such  application  would 
not  be  necessary  or  advisable  for  the 
conservation  of  coastal  cutthroat  trout,  it 
will  propose  related  special  rules  under 
section  4(d)  of  the  .^ct  in  future 
publications  of  the  Federal  Register. 

At  this  time,  the  Service  is  seeking 
any  new  information  on  the  coastal 
cutthroat  trout  populatiim  in 
southwestern  \Vashington  and  the 
Columbia  River,  We  are  interested  in 
comments  and  information  regarding: 
(1)  Biological  or  other  relevant  data 
concerning  any  threat  to  coastal 
cutthroat  trout;  (2)  The  range, 
distribution,  population  size,  and 
demographics  of  coastal  cutthroat  trout 
in  southwestern  Washington  and  the 


Columbia  River,  including  information 
on  resident  coastal  cutthroat  trout  above 
barriers;  (3)  Current  or  planned 
activities  in  the  subject  area  and  their 
possible  impacts  on  the  species:  (4) 
Potential  effects  of  forest  and 
agricultural  practices,  hatchery 
production,  and  other  human  induced 
impacts;  (5)  The  contribution  of 
resident,  above-,  and  below-barrier 
coastal  cutthroat  trout  sub-populations 
to  the  anadromous  life  histor\' 
component;  and  (6)  Efforts  being  made 
to  protect  native,  naturally  reproducing 
populations  of  Southwestern 
Washington/Columbia  River  coastal 
cutthroat  trout.  The  comment  period 
closes  December  24,  2001.  Comments 
should  be  submitted  to  the  Service 
office  listed  in  the  ADDRESSES  section. 

Author 

The  primarv^  author  of  this  notice  is 
Robin  Sown.  US  Fish  and  Wildlife 
Ser\-ice  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.}. 

Dated:  November  8.  2001. 

Acting  Regional  Director.  Fish  and  Wildlife 
Senice.  Region  1.  Portland.  Oregon. 

IFR  Doc.  01-29218  Filed  11-21-01:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 

RIN  1018-AH79 

Migratory  Bird  Hunting:  Proposal  for 
Migratory  Game  Bird  Hunting 
Regulations:  Withdrawal 

AGENCY:  Fish  and  Wildlife  Ser\dce, 

Interior, 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
proposed  in  an  earlier  Federal  Register 
notice  to  change  certain  parts  of  the 
regulator^'  alternatives  for  the  2001-02 
duck  hunting  seasons  for  States  in  the 
Lower  Region  (Arkansas,  Louisiana, 
Kentucky,  Alabama,  Mississippi  and 
Tennessee)  of  the  Mississippi  FK-way. 
Based  on  a  review  of  public  comment 
and  other  considerations,  the  Sendee  is 
withdrawing  the  proposal  of  October  1 1 , 
2001,  and  discusses  possible  ways  to 
address  the  issue  of  framework  opening 
and  closing  dates  in  the  future. 
ADDRESSES:  You  may  inspect  comments 
during  normal  business  hours  in  room 


634,  Arlington  Square  Building,  4401  N. 
Fairfax  Drive.  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
lonathan  .^narew.  Chief.  Division  of 
Migrator."  Bird  Management.  U.S.  Fish 
and  Wildlife  Ser\i(  e   '~0V  358-1714. 
SUPPLEMENTARY  INFORMATION:  On 
October  1 1 .  2001 ,  we  published  in  the 
Federal  Register  (66  FR  51919)  a 
proposed  rule  that  would  change  the 
regulator)-  alternatives  for  the  2001-02 
duck  hunting  seasons  for  States  in  the 
Lower  Region  (Arkansas,  Louisiana, 
Kentucky.  Alabama,  Mississippi  and 
Tennessee)  of  the  Mississippi  Fh-wav  to 
allow  for  a  season  length  of  60  days 
beginning  no  earlier  than  September  29 
and  ending  no  later  than  Ianuar\'  31 , 
The  comment  period  closed  on  October 
26. 2001 

Review  of  Public  Comments 

Written  comments  from  the  National 
Flyway  Council,  the  Atlantic  Fh-way 
Council  and  five  Atlantic  Flvwav  States 
(GA,  FL,  NI.  SC.  \T).  the  Mississippi 
Fh^way  Council's  Upper  Region 
Regulation  Committee  and  eight 
Mississippi  Fh-wav  States  (IL,  IN.  lA. 
KY.  MI.  MN.  MO.  WI).  the  Central 
Fh^way  Council  and  two  Central  Fl\-wav 
States "(SD.  TX).  and  the  Pacific  FK-way' 
Council  and  three  Pacific  Fl\"way  States 
(AZ.  CA,  WY)  all  strongly  opposed  the 
proposed  rule,  questioning  the 
biological  foundation  for  the  proposal 
and  stating  that  it  circumvents  the 
Flyway  Council  process,  among  other 
concerns.  A  written  comment  from 
Senator  Paul  Wellstone  and  Senator 
Mark  Dayton  strongly  opposed  the 
proposal.  Written  comments  from  the 
International  Association  of  Fish  and 
Wildlife  Agencies,  Louisiana  WildUfe 
Federation,  Mississippi  Wildlife 
Federation.  Boone  &  Crockett  Club,  The 
Wildlife  Society.  Dallas  Safari  Club, 
Wildlife  Forever.  Texas  Wildlife 
Association.  Max  McGraw  Wildlife 
Foundation.  Indiana  Grand  Kankakee 
Marsh  Restoration  project,  and  the  Izaak 
Walton  League  of  America  all  opposed 
the  proposal,  calling  it  arbitran,  and 
capricious  and  questioning  whether  it 
violated  Administrative  Procedures  Act. 
Written  comments  from  12  private 
individuals  opposed  the  proposal. 
Electronic  comments  opposing  the 
proposal  were  received  from  231 
individuals. 

Comments  favoring  the  proposal 
included  WTitten  comments  from  the 
State  of  Alabama  and  5  individuals,  and 
electronic  comments  from  27 
individuals. 

Senice  Response 

The  U.S.  Fish  and  Wildlife  Ser\ice 
regulates  the  earliest  and  latest  dates 
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that  .States  c;an  select  fnr  duck-hunting 
seasons  within  alternative  regulatorv 
frameworks.  The  effects  of  e.vtending 
these  dates  have  been  the  subject  of 
recent  debate  within  the  waterfowl 
management  comnumity.  and  this  issue 
remains  unresolved.  On  October  11. 
2001.  we  proposed,  upon 
reconsideration  of  the  previously- 
established  "liberal"  altornative  for  the 
Lower  Region  .Alabama.  Arkansas, 
Louisiana.  Kentuckv.  Mississippi,  and 
Tennessee)  of  the  Mississippi  Flvway.  a 
framework  opening  date  of  no  earlier 
than  September  29  and  a  closing  date  of 
no  later  than  January  31,  with  no 
reduction  (offset)  in  season  length.  As 
indicated  above,  the  vast  majoritv  of  the 
t:omments  received  during  the  public 
comment  period  were  strongly  opposed 
to  the  proposal,  asserting  that  the 
proposal:  (1)  Disregards  the  integritv  of 
the  (.()operati\e  process  to  develop 
hunting  regulations  that  has  been 
successfully  in  place  for  many  years;  (2) 
fails  to  consider  biological,  technical, 
and  social  impacts;  (3)  established  a 
dangerous  precedent  in  the  regulations 
process;  (4)  neglects  potential  impacts 
on  other  species  besides  the  mallard;  (5) 
exacerbates  an  alreadv  unequal 
distribution  of  harvest  and  hunter 
opportunity:  (6)  disregards  implications 
to  other  states:  (7)  erodes  the  long- 
established  Flvway  Council  system;  and 
(8)  Ignores  efforts  of  the  Flyway 
Councils,  National  Flywav  Council,  and 
the  U.S.  Fish  and  Wildlife  Service  to 
reach  consensus  on  resolving  this  issue. 
As  a  result  of  these  comments  and 
concerns,  the  Service  is  withdrawing 
the  proposal  of  October  11.  2001.  and 
will  maintain  the  regulatorv  alternatives 
for  the  2001-02  duck  hunting  seasons 
tnat  were  finalized  on  September  27, 
2001  (Federal  Register,  66  FR  32297). 
The  Service  intends  to  use  elements  of 
the  .National  Flvwav  Council's 
recommendation  in  its  proposed  rules 
for  the  2002-2003  hunting  season. 

As  part  of  continuing  efforts  to 
develop  a  resolution  to  the  framework- 
date  issue,  the  Ser\'ice  plans  to  meet  in 


early  December  with  a  newly-formed 
working  group  established  by  the 
International  Association  of  Fish  and 
Wildlife  Agencies,  representing  a  cross- 
section  of  all  Flyway  Councils  and 
States,  in  order  to  develop  a  proposal  for 
framework  opening  and  closing  dates 
for  the  2002-2003  duck  hunting  season. 
The  encompassing  objective  of  this 
effort  will  be  to  place  the  resolution  of 
this  issue  back  into  the  cooperative 
process  between  the  States  and  the 
Federal  Government  for  developing 
annual  migratory  game  bird  hunting 
regulations. 

At  this  meeting,  the  Service  will 
propose  that  the  group  consider  revising 
the  current  regulator^'  packages  and 
extending  the  opening  and  closing  dates 
for  the  2002-03  duck  hunting  season. 
As  the  basis  for  this  proposal,  key 
elements  of  the  National  Flyway 
Council  recommendation  for  the  2001- 
2002  season  will  be  used;  that  is,  a 
framework  opening  date  of  the  Saturday 
nearest  September  24  and  a  closing  date 
of  the  last  Sunday  in  Ianuar>\  with  no 
offsets  in  days  or  bag  limits,  in  the 
"moderate"  and  "liberal"  regulatorv 
packages.  In  order  to  resolve  a  number 
of  critical  technical  and  administrative 
issues,  the  Service  will  propose  that  anv 
changes  to  existing  framework  be 
achieved  within  the  context  of  adaptive 
harvest  management.  This  approach, 
building  on  the  longstanding  consensus 
of  states,  Flyway  Councils,  and  the 
Service  to  pursue  an  adaptive  approach 
to  managing  waterfowl  harvests,  would 
be  designed  to  help  identify  the  effects 
of  changes  in  framework  dates,  while 
ensuring  that  we  can  account  for 
uncertainty  surrounding  harvest  and 
population  impacts  in  each  regulatorv- 
decision.  In  the  coming  months,  the 
Service  and  State  technical 
representatives  will  consider  various 
alternative  hypotheses  that  specif)' 
possible  expected  changes  in  mallard 
harvests  associated  with  widespread 
applicatif)n  of  extended  framework 
dates  and  explore  their  management 
implications.  Any  proposed  changes  in 


framework  dates  would  be  developed 
with  the  tacit  understanding  that  the 
Flyway  Councils  are  prepared  to  accept 
the  changes  in  harvest  distribution  that 
might  occur.  Also,  there  is  the  potential 
for  adverse  biological  impacts  to  species 
other  than  mallards,  such  as  wood 
ducks,  and  especially  those  species 
currently  below  objective  levels  (e.g 
pintails,  scaup),  therefore,  any  changes 
to  framework  dates  will  require  close 
inspection  of  relevant  harvest  and 
population  data. 

Successful  implementation  of  changes 
to  framework  dates  for  the  2002-03 
hunting  season  will  require  additional 
funding  to  support  the  maintenance  of 
a  reliable  monitoring  program  for  North 
American  waterfowl,  including  the 
initiation  of  a  band  reporting  rate  studv 
in  2002  that  will  allow  the  estimation  of 
realized  har\'est  rates  for  mallards  and 
other  important  waterfowl  species, 
continued  efforts  to  improve  the 
national  harvest  survey,  and 
enhancements  to  aircraft  sur\'ev 
capabilities. 

Following  the  outcome  of  the 
December  meeting  with  the  Fh-way 
Councils  and  states,  the  Service  will 
begin  to  prepare  its  first  Federal 
Register  document  for  the  2002-03 
regulations-development  cvcle 
(Preliminar\'  Rule,  to  be  published  in 
March  2002.  prior  to  the  Flyway 
Council  meetings),  in  which  it  will 
announce  its  intent  to  propose  changes 
to  framework  dates.  This  document  w\\] 
also  include  additional  information 
regarding  progress  in  addressing 
monitoring  and  evaluation  concerns 
expressed  earlier  and  provide  specific 
alternatives  to  revise  the  administrative 
and  procedural  process  for  regulations 
development. 

Dated:  November  16,  2001, 
Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

|FR  Dot  .  01-292,15  Filed  1 1-21-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  ST-01 -04] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Recordkeeping  Requirements  for 
Certified  Applicators  of  Federallv 
Restricted  Use  Pesticides  (7  CFR  part 
110). 

DATES:  Comments  on  this  notice  must  be 
received  by  )anuar>-  22,  2002. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

Contact  Bonnie  Poli.  Chief.  Pesticide 

Records  Branch.  Science  and 

Technology.  AMS.  8609  Sudlev  Road. 

Suite  203.  Manassas.  VA  201 10-^582, 

Telephone  (703) 330-7826,  Fax  (703) 

330-6110. 

SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  Requirements 
for  Certified  Applicators  of  Federally 
Restricted  Use  Pesticides. 

OMB  \umber:  0581-0164. 

Expiration  Date  of  Approval:  June  30, 
2002. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  regulations, 
"Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides "  require 
certified  pesticide  applicators  to 
maintain  records  of  federally  restricted 
use  pesticide  applications  for  a  period 


of  two  years.  The  regulations  also 
provide  for  access  to  pesticide  records 
or  record  information  by  Federal  or 
State  officials,  or  by  licensed  health  care 
professionals  when  needed  to  treat  an 
individual  who  may  have  been  exposed 
to  restricted  use  pesticides,  and 
penalties  for  enforcement  of  the 
recordkeeping  and  access  provisions. 

The  Food,  Agriculture.  Conser\ation, 
and  Trade  Act  of  1990.  (Pub  L  101- 
624;  7  U.S.C.  136i-l).  referred  to  as  the 
FACT  Act.  directs  and  authorizes  the 
Department  to  develop  regulations 
which  establish  requirements  for 
recordkeeping  by  all  certified 
applicators  of  federally  restricted  use 
pesticides.  A  certified  applicator  is  an 
individual  who  is  certified  by  the 
Environmental  Protection  .Agency  (EPA) 
or  a  State  under  cooperative  agreement 
with  EPA  to  use  or  super\-ise  the  use  of 
restricted  use  pesticides. 

Section  1491  of  the  F.^CT  Act  directs 
and  authorizes  the  Department  of 
Agriculture  to  ensure  compliance  with 
regulations  as  the  Department  may 
prescribe,  including  levying  penalties, 
for  failure  to  comply  with  such 
regulations. 

Because  this  is  a  regulator)  program 
with  enforcement  responsibility.  I'SDA 
must  ensure  that  certified  applicators 
are  maintaining  restricted  use  pesticide 
application  records  for  the  two  year 
period  required  by  the  FACT  Act.  To 
accomplish  this,  I'SDA  must  collect 
information  through  personal 
inspections  of  certified  applicator's 
restricted  use  pesticide  application 
records. 

The  information  collected  is  used 
onlv  bv  authorized  representatives  of 
the'USDA  1AMS.  Science  and 
Technology  national  staff,  other 
designated  Federal  employees,  and 
designated  State  super\isors  and  their 
staffs),  which  are  designated  access  to 
the  record  information  through  section 
1491.  subsection  (b)  of  the  F.^CT  .^ct 
The  information  is  used  to  administer 
the  Federal  Pesticide  Recordkeeping 
Program  The  Agency  is  the  primar\- 
user  of  the  information,  and  the 
secondar\'  user  is  each  designated  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  as  follows: 

(a)  -Approximately  602,661  certified 
private  applicators  [recordkeepers) 


apply  restricted  use  pesticides.  It  is 
estimated  that  on  average  certified 
private  applicators  have  a  total  annual 
burden  of  415  hours  per  recordkeeper. 
Of  the  B02.661  certified  private 
applicators,  approximately  4.600  are 
selected  annually  for  recordkeeping 
inspections  It  is  estimated  that  a  private 
applicator  that  is  subject  to  a  pesticide 
record  inspection  has  an  annual  burden 
of  85  hours,  which  contributes  to  a  total 
annual  burden  of  3910  hours. 

(bj  There  are  approximately  308,443 
certified  commercial  applicators 
nationally  who  are  required  to  provide 
copies  of  restricted  use  pesticide 
application  records  to  their  clients.  It  is 
estimated  that  certified  commercial 
applicators  have  a  total  annual  burden 
of  1.520.007  hours. 

(c)  It  is  estimated  that  State  agency 
personnel  who  work  through 
cooperative  agreements  with  AMS  to 
inspect  certified  private  applicator's 
records  have  a  total  annual  burden  of 
11.020  hours. 

Respondents:  Certified  private  and 
commercial  applicators.  State 
governments  or  employees,  and  Federal 
agencies  or  employees. 

Estimated  S'umber  of  Respondents: 
915.780 — The  total  number  of 
respondents  include^  approximately 
308.443  certified  commercial 
applicators.  602.661  certified  private 
applicators  (recordkeepers)  and 
designated  State  agency  personnel 
utilized  to  inspect  certified  private 
applicators  records. 

Estimated  S'umher  of  Responses  per 
Respondent  The  estimated  number  of 
responses  per  respondent  is  as  follows: 

(a)  It  is  estimated  that  certified  private 
applicators  (recordkeepers).  record  on 
an  average  5  restricted  use  pesticide 
application  records  annually 

(b)  It  IS  estimated  that  certified 
commercial  applicators  provide  616 
copies  of  restricted  usr  pesticide  records 
to  their  clients  annuall\ 

(c)  State  agency  personnel,  who  work 
under  cooperative  agreements  with 
AMS  to  conduct  restricted  use  pesticide 
records  inspections,  have  approximately 
5.700  responses  annually 

Estimated  Total  Annual  Burden  on 
Respondents   1 ,785,041 .  This  revision 
in  the  Total  .Annual  Burden  on 
Respondents  decreases  the  current 
burden  by  43.411  hours. 

Comments  are  invited  on  (I'l  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  uf  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhanc:e  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
tec  hnnlugy.  Comments  mav  be  sent  to 
Bonnie  Poli,  Chief.  Pesticide  Records 
Branch.  Science  and  Technologv.  AMS. 
8609  Sudley  Road,  Suite  203.  Manassas. 
\'A  20110.  All  comments  received  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  same 
address 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record, 

Dated.  N'oveml)er  16.  2001. 

Barr\  I>.  Carpenter, 

Acting  Administrator.  Agricultural  Marketing 
Sen/re. 

|FK  Doc.  01-29181  Filed  11-21-01;  8:45  ami 

BILLING  COOe  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Slide  Ridge  Timber  Sale  Environmental 
Impact  Statement 

agency:  Forest  Ser\'ice.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
pn\  irnnmental  impact  statement. 


SUMMARY:  The  Department  of 

.■\grK  ulture.  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  har\'est  timber  in 
the  Slide  Ridge  Timber  Sale  project 
area.  Ketchikan-Misty  Fiords  Ranger 
District.  Tongass  National  Forest.  The 
proposed  action  includes  a  sale  plan  to 
harvest  4-5  million  board  feet  (MMBF) 
or  approximatelv  40%  of  the  standing 
timb^T  from  300  acres  of  National  Forest 
System  lands  in  the  Whipple  Creek 
drainage.  No  new  roads  would  be  built 
and  approximatelv  6  miles  of  existing 
road  would  he  reconstructed  to  facilitate 
hf^licopter  varding.  The  purpose  and 
need  of  the  timber  sale  is  to  contribute 
to  the  production  of  a  sustained  yield  of 
timber  and  mix  of  other  resource 
activities  from  the  Tongass  National 
Forest,  consistent  with  Forest  Plan 


Standards  and  Guidelines.  A  range  of 
alternatives  responsive  to  key  issues 
will  be  developed.  The  range  of 
alternatives  will  include  the  no-action 
alternative  and  an  alternative  that 
proposes  up  to  3  miles  of  new  road 
construction  to  facilitate  both  helicopter 
and  conventional  yarding.  The  Tongass 
Forest  Supervisor  will  decide  on 
w-hether  or  not  to  harv'est  timber  from 
this  area,  and  if  so.  how  this  timber 
would  be  harvested.  The  decision  will 
be  based  on  the  information  disclosed  in 
the  EIS  and  the  goals,  objectives  and 
desired  hiture  conditions  as  stated  in 
the  Forest  Plan. 

DATES:  Opportunities  for  comment  are 
available  throughout  the  process. 
Individuals  interested  in  receiving  a 
scoping  package  should  contact  us 
within  30  days  of  the  publication  of  this 
NOI.  Additional  opportunities  for 
comment  will  be  provided  following 
development  of  a  specific  agency 
proposed  action,  during  alternative 
development,  and  after  release  of  the 
Draft  EIS. 

ADDRESSES:  Please  send  written 
comments  to  District  Ranger.  Ketchikan- 
Misty  Fiords  Ranger  District.  3031 
Tongass  Avenue.  Ketchikan.  AK  99901. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerr> 
IngersoU.  District  Ranger.  (907)  228- 
4100  or  Eric  Trimble,  Project  Leader, 
(9071 228-4127 

SUPPLEMENTARY  INFORMATION:  The 
proposed  timber  sale  is  located  within 
Tongass  Forest  Plan  Value  Comparison 
Units  7490  and  8642.  Revillagigedo 
Island.  Alaska.  Approximately  80%  of 
proposed  sale  units  are  located  within 
the  North  Revilla  Inventoried  Roadless 
Area.  The  Forest  Service  is  reevaluating 
its  Roadless  Area  Conservation  Rule 
(Roadless  Rule)  and  is  currently 
enjoined  from  implementing  all  aspects 
of  the  Roadless  Rule  by  the  U.S.  District 
Court.  District  of  Idaho.  The  Ketchikan- 
Misty  Fiords  Ranger  District  is 
preparing  the  Slide  Ridge  EIS  to  be 
consistent  with  the  Forest  Service 
Transportation:  Final  Administrative 
Policy  (Roads  Rule).  Among  other 
direction,  the  Roads  Rule  requires  that 
an  area-specific  roads  analysis  to  be 
completed  and  a  determination  of  need 
for  amendment  or  revision  of  the  Forest 
Plan  be  made  if  any  roads  are  to  be 
constructed  or  reconstructed  in 
inventoried  roadless  or  contiguous 
unroaded  areas,  until  a  forest-wide 
roads  analysis  has  been  completed  (FSM 
7712.16(c)).  This  analysis  and 
determination  will  be  made  for  the  Slide 
Ridge  Timber  Sale  project.  In  Sierra 
Club  v.  Lyons  (jOO-0009  (CV)).  the  U.S. 
District  Court.  District  of  Alaska 
enjoined  the  Tongass  National  Forest 


from  taking  any  action  to  change  the 
wilderness  character  of  any  eligible 
roadless  area  until  a  supplemental 
environmental  impact  statement  (SEIS) 
has  been  completed.  The  SEIS  is 
currently  being  prepared.  Planning  for 
the  Slide  Ridge  Timber  Sale  Project  will 
continue  simultaneously  and  in 
coordination  with  the  SEIS.  The 
repercussions  of  delaying  the  project 
planning  process  regarding  road 
building  and  timber  harv'est.  even  for  a 
relatively  short  period,  can  have  a 
significant  effect  on  the  amount  of 
timber  available  for  sale  in  the  next 
year.  The  Slide  Ridge  Timber  Sale 
Project  is  consistent  with  the  1977 
Tongass  Land  Management  Plan. 

Public  participation  has  been  and  will 
continue  to  be  an  integral  component  of 
the  analysis  process.  The  Forest  Service 
will  be  seeking  additional  information, 
comments,  and  assistance  from  Federal, 
State,  local  and  tribal  agencies, 
individuals  and  organizations  that  may 
be  interested  in.  or  affected  bv. 
proposed  activities.  The  scoping  process 
includes:  (1)  Identification  of  potential 
issues;  (2)  Identification  of  issues  to  be 
analyzed  in  depth:  and  (3)  Suggestions 
for  possible  alternatives.  Both  written 
and  verbal  comments  will  be  accepted 
during  this  process.  A  series  of  public 
meetings  will  be  scheduled  and  a 
scoping  package  sent  to  interested 
individuals  and/or  organizations. 
Scoping  began  in  Ianuar\'  2001  with  a 
notice  in  the  Ketchikan  Dailv  News 
followed  by  a  public  mailing.  At  that 
time,  we  had  anticipated  preparing  an 
Environmental  Assessment  (EA)  for  this 
project.  As  a  result  of  the  initial  scoping 
we  have  decided  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
that  resulted  in  the  publication  of  this 
NOI.  Scoping  will  continue  following 
this  publication  and  through  the 
preparation  of  the  Draft  EIS.  Based  on 
the  results  of  scoping  and  the  resource 
conditions  within  the  project  area, 
alternatives  including  a  "no  action" 
alternative  will  be  developed  for  the 
Draft  EIS.  The  Draft  EIS  is  scheduled  to 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  in  June  2002. 
The  Final  EIS  is  anticipated  by  January 
2003.  The  comment  period  on  the  Draft 
EIS  will  be  a  minimum  of  45  days  from 
the  date  the  Environmental  Protection 
Agencv  (EPA)  publishes  the  notice  of 
availability  (NOA)  in  the  Federal 
Register. 

The  Forest  Service  believes  that  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  Draft 
EIS  must  structure  their  participation  in 
the  environmental  review  of  the 


proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp  v.  NRDC. 
435  U.S.  519.  553.  (1978).  Also 
environmental  objections  that  could 
have  been  raised  at  the  Draft  EIS  stage 
may  be  waived  or  dismissed  bv  the 
courts.  Cit\'  of  Angoon  v.  Model.  803 
F.2nd  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis  1980). 
Because  of  these  court  rulings,  it  is  verv 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  received  by  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
and  respond  to  them  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and  on  the 
Draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
Draft  EIS.  Conunents  may  also  address 
the  adequacy  of  the  Draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Review  ers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
(CEQj  Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  at  40 
CFR  1503.3  in  addressing  these  points 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonvmous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215.  Additionallv. 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  bv 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA.  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Senice  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notif\-  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits  required  for  implementation 
may  include  the  following: 
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1.  U.S.  Army  Corp  of  Engineers 

— Approval  of  discharge  of  dredged  or 
fill  material  into  the  waters  of  the 
United  States  under  section  404  of 
the  Clean  Water  Act: 

2.  Environmental  Protection  Agency 
—National  Pollutant  Discharge 

Elimination  System  (402)  Permit; 

3.  State  of  .Maska.  Department  of 

Environmental  Conservation 
— Solid  Waste  Disposal  Permit; 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards 

Thomas  Puchlerz,  Forest  Supervisor, 
Tongass  National  Forest.  Federal 
Building.  Ketchikan.  .Alaska  99901.  is 
the  responsible  official.  The  responsible 
official  will  consider  the  comments, 
response,  disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations,  and  policies  in  making  the 
decision  and  stating  the  rationale  in  the 
Record  of  Decision. 

Dated  November  13.  2001. 
Thomas  Puchlerz. 
Forest  Supervisor. 
!FR  Dof    01-29215  Filed  11-21-01:  8:45  am) 

BILLiNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Norttiwest  Sacramento  Provincial 
Advisory  Committee  (SAC  PAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  fPAC) 
will  meet  on  December  4,  2001.  at 
Redding,  California.  The  purpose  of  the 
meeting  is  a  field  trip  to  Iron  Canyon  to 
review  fuel  reduction  activities  in  a  Late 
Successional  Resene  in  keeping  with 
the  Northwest  Forest  Plan  direction. 

DATES:  The  meeting  will  be  held 
December  4,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
Forest  Service  Headquarters.  2400 
Washington  Ave.,  Redding.  CA 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Riley.  Committee  Coordinator. 
USDA.  Shasta-Trinitv  National  Forest. 
2400  Washington  Ave..  Redding.  CA. 
96001  (530)  242-2203;  e-mail: 
jrileyOl^fs.fed  us 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunitv  to 
address  the  Committee  at  that  time. 
Support  staff  workloads  resulted  in  a 
shorter  than  normal  notice  period. 


Daled   November  16.  2001. 
|.  Sharon  Heywood. 
Forest  Supervisor. 
[PR  Dw    01-29214  Filed  1 1-21-01:  8:45  am) 

BILUNG  COOE  M1(V-FK-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  W'ho  Are  Blind  or  Severely 
Disabled 

ACTION:  Additions  to  the  Procurement 

List, 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTTVE  DATE:  December  24.  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  .\re  Blind  or  Severelv 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On  August 
17.  September  21,  September  28.  and 
October  9,  2001.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severelv  Disabled  published  notices 
(66  FR  43180.  48661.  49615  and  51372) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commoditv  and 
services  listed  below  are  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C  46-^8c  and  41  CFR  51- 
2.4. 

I  certif)-  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  anv 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services 

3  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
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commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  serv'ices  are  added  to 
the  Procurement  List; 

Commodity: 

Cheesecloth 

8305-00-205-3558 

Services: 

Central  Facility  Management,  Veterans 
Affairs  Headquarters  Building, 
Washington,  DC,  lanitorial/Custodial,  El 
Centro  Toilet  Cleaning.  Bureau  of  Land 
Management.  Imperial  County, 
California,  lanitorial/Custodial,  Special 
Processing  (Detention)  Center,  U.S. 
immigration  &  Naturalization  Service. 
Ramev.  Puerto  Rico;  Laundry  Service,  R. 
E.  Bush  Naval  Hospital,  Twenty-nine 
Palms.  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly. 

Director.  Information  Management. 

(FR  Doc    01-2^2.55  Filed  11-21-01;  8:45  am] 

BILUNG  COOe  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  24.  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  lefferson  Plaza  2,  Suite  10800. 
1421  lefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Sher>'l  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities.  1  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  cpnsidered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-t8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited,  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  services  are 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Servicei 

Base  Supply  Center.  Department  of  the  Army, 
Fort  Leavenworth,  Kansas 

NPA:  Envision.  Inc..  Wichita,  Kansas. 

Government  Agency:  Fort  Leavenworth, 
Kansas,  lanitorial/Custodial,  Defense 
Commissary  Agency.  Western  Pacific 
Region.  McClellan.  California. 

NPA:  PRIDE  Industries,  Roseville,  California. 

Government  Agency:  Defense  Commissary 
Agency,  Janitorial/Custodial,  Missouri 
Air  National  Guard.  10800  Lambert 
International  Boulevard.  Bridgeton. 
Missouri. 

NPA:  MGl  Services  Corporation,  St.  Louis. 
Missouri. 

Govemrnent  Agency:  Missouri  Air  National 
Guard.  lanitorial/Custodial,  Naval 
Reserve  Readiness  Command,  Regional 
North  Central.  715  Apollo  Avenue. 
Minneapolis,  Minnesota. 

NPA:  Acce.ssAbility.  Inc.,  Minneapolis, 
Minnesota. 

Govemwent  Agency:  Naval  Facilities 
Engineering  Command,  lanitorial/ 
Custodial.  U.S.  Marshals  Service.  Will 
Rogers  World  Airport.  5900  Air  Cargo 
Road.  Oklahoma  Citv.  Oklahoma. 


NPA:  The  Oklahoma  League  for  the  Blind, 

Oklahoma  City,  Oklahoma, 
Government  Agency:  U.S.  Marshals  Service. 

Office  Supply  Store.  At  the  following 

locations: 
Defense  Supply  Service — Washington. 
Hoffman  Building  II.  .Alexandria.  Virginia; 
Defense  Supply  Service — Washington,  Army 
Material  Command,  Alexandria,  Virginia; 
Defense  Supply  Service — Washington. 
Pentagon.  Rooms  1E700  and  3C157, 
Washington,  DC. 
NP.A:  Virginia  Industries  for  the  Blind,- 

Richmond.  Virginia. 
Government  Agency:  Defense  Supply 

Service — Washington. 

Deletions 

I  certify  that  the  following  action  will  not 
have  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major  factors 
considered  for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or  other 
compliance  requirements  for  small  entities. 

2.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities  to 
the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish  the 
objectives  of  the  Javits-Wagner-O'Day  Act  (41 
U.S.C.  46-4Bc)  in  connection  with  the 
commodities  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  are  proposed 
for  deletion  from  the  Procurement  List: 

Commodities 

Tissue.  Facial 

8540-00-900-4891 
Sheath.  Ax 

8465-01-110-2078 
Sheath.  Brush  Hook  (Brush) 

8465-01-136-4720 

Sheryl  D.  Kennerly. 

Director.  Information  Management. 

|FR  Doc.  01-29256  Filed  11-21-01;  8:45  am] 

BILLING  COOC  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Addition; 
Corrections 

In  the  document  appearing  on  page 
56634.  FR  Doc.  01-28211,  in  the  issue 
of  November  9,  2001 .  in  the  third 
column  the  Committee  published  a 
notice  of  deletions  to  the  Procurement 
List  of,  among  other  things.  Enamel, 
Lacquer,  National  Stock  Number  (NSN) 
8010-00-942-8712.  This  notice  is 
amended  to  correct  the  NSN  to  8010- 
00-941-8712, 

Sheryl  D,  Kennerly. 

Director,  Information  Management. 

(FR  Doc.  01-29257  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-821,  A-588-837] 

Large  ^4ewspape^  Printing  Presses  and 
Components  From  Germany  and 
Japan:  Extension  of  Time  Limit  for 
Preliminary  and  Final  Results  of  Five- 
Year  Sunset  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  and  final  results  of  five- 
year  ("sunset")  reviews:  large 
newspaper  printing  presses  and 
components  from  Germany  and  Japan. 

summary:  The  Department  of  Commerce 
("the  Department"!  is  extending  the 
time  limit  for  preliminarv  and  final 
results  in  the  full  sun.set  review  of  the 
antidumping  duty  order  on  large 
newspaper  printing  presses  and 
components  (LNPPs)  from  Germany.'  In 
addition,  we  are  aligning  and  extending 
the  expedited  sunset  review  on  LNPPs 
from  Japan  with  the  full  sunset  review 
of  the  antidumping  duty  order  on 
LNPPs  from  German)  in  order  to 
address  an  issue  concerning  domestic 
interested  party  response — an  issue 
relevant  in  both  proceedings.-'  As  a 
result,  although  not  required  under  the 
statute  or  regulations,  the  Department 
intends  to  issue  preliminary  results  on 
LNPPs  from  Japan  along  with  the 
preliminary  results  on  LNTPs  from 
Germany  not  later  than  Februarv  19. 
2002.  In  addition  the  Department 
intends  to  issue  its  final  results  in  both 
reviews,  not  later  than  June  27,  2002. 

EFFECTIVE  DATE:  November  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  V.  Douthit,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  &  Constitution 
Avenue,  N\\.  Washington,  DC  20230; 
telephone:  (202)  482-5050. 


'  The  Department  nortnaiU  will  issue  its 
preliminary'  result.s  in  a  full  sunset  review  not  later 
than  1 10  days  after  the  date  of  publication  in  the 
Federal  Register  of  the  notice  of  initiation. 
However,  if  the  Secretary  determines  that  a  full 
sunset  review  is  extraordinarily  complicated  under 
section  751(c)l,S)(C)  of  the  Act,  the  Secretary  may 
extend  the  period  for  issuing  final  results  by  not 
more  than  90  davs  (see  section  ~51(c)(5)(B)'of  the 
Act) 

^Section  751(c)(2|(B)  of  the  Act  provides  that  the 
Department  "may  issue"  a  final  determination  in  an 
expedited  sunset  review  within  120  dav;  after 
initiation.  The  Department  has  the  discretion  to 
determine  whether  it  will  cnndurl  an  expedited 
review  within  120  days. 


Extension  of  Preliminary  and  Final 
Results 

On  August  1.  2001.  the  Department 
initiated  (66  FR  39731)  sunset  reviews 
of  the  antidumping  dutv  orders  on 
LNPPs  from  Germany  and  Japan.  In  the 
Germany  review,  the  Department  had 
determined  that  a  full  (240  day)  sunset 
review  was  warranted.  The  Department 
has  now  determined  that  it  also  is 
appropriate  to  take  the  maximiun 
amount  of  time  allowed  under  the 
statute  to  conduct  the  Japan  sunset 
review.  In  the  sunset  review  of  the 
antidumping  duty  order  on  LNTPs  from 
Japan,  the  Department  had  determined 
to  conduct  an  expedited  sunset  review 
because  no  respondent  interested  partv 
had  filed  a  substantive  response 
expressing  interest  in  the  order  Since 
that  time,  however,  an  issue  has  arisen 
in  the  German  review,  concerning  the 
adequacy  of  the  domestic  interested 
party  response  that  is  relevant  to  the 
iapan  case  as  well,  i.e.  the  domestic 
interested  party  is  the  same  in  both 
cases.  Therefore,  we  are  aligning  the 
deadlines  to  the  sunset  review  on 
LNPPs  from  Iapan,  with  the  full  sunset 
review  on  LNTPs  from  Germany 

The  Department  also  has  determined 
to  extend  the  240  day  deadline  in  both 
sunset  reviews,  because,  as  a  result  of 
the  domestic  interested  party  adequacy 
issue,  we  find  they  are  extraordinarily 
complicated.  We  are  therefore  extending 
the  period  for  issuing  preliminary  and 
final  results  bv  90  davs  (see  section 
751(c)(5)(B)  of  the  Act).  Thus,  the 
Department  intends  to  issue  the 
preliminari'  and  final  results  on  LNTPs 
from  Germany  and  japan,  not  later  than 
Februar>'  19.  2002  and  June  27.  2002, 
respectively,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act. 

Dated:  November  16,  2001. 
Faryar  Shirzad, 

Assistant  Secr^arv  for  Import 

Administration. 

!FR  Doc.  01-29277  Filed  11-21-01:  8:45  am) 

BILUNG  COOE  3510-OS-I> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Yuma 
Training  Range  Complex,  Arizona  and 
Caltfomia 

AGENCY:  Department  of  the  Nav>'.  DOD. 
action:  Notice. 


SUMMARY:  Pursuant  to  section  102(c)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  the  Council  on 
Environmental  Quality  regulations  (40 


CFR  parts  1500-1508).  the  Department 
of  the  Navy  has  reevaluated  the 
potential  for  cumulative  effects  on 
Sonoran  pronghom  in  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
and  announces  its  decision  to  continue 
upgrading  the  capability  of  the  Yuma 
Training  Range  Complex  (\TRC) 
ADDRESSES:  Questions  regarding  the 
SEIS  prepared  for  this  action  may  be 
directed  to  Commander.  Southwest 
Division.  Naval  Facilities  Engineering 
Command.  1220  Pacific  Highway.  San 
Diego.  CA  92132-5190  (Attn:  Ms  Deb 
Theroux). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Deb  Theroux.  telephone  (619)  532-1162. 
SUPPLEMENTARY  INFORMATION:  The 
Marine  Corps  completed  an 
Environmental  Impact  Statement  (EIS) 
in  1997  addressing  its  military  ayiation 
and  associated  training  impacts  on  the 
■VTRC.  This  Complex  includes  portions 
of  the  Barry  M.  Goldwater  Range.  AZ. 
which  contains  habitat  for  the  Sonoran 
pronghorn  (Antilocapra  americana 
sofloriensis).  an  endangered  species. 

On  February  12.  2001.  the  United 
States  District  Court  for  the  District  of 
Columbia  found  the  cumulative  impact 
analysis  in  the  1997  VTRC  EIS  deficient 
in  that  it  failed  to  provide  sufficient 
analysis  of  cumulative  impacts  on  the 
Sonoran  pronghorn  in  accordance  with 
40  CFR  1508.7.  The  court  remanded  the 
matter  to  the  Marine  Corps  for  further 
consideration  of  such  impacts.  The 
court  also  found  the  Biological  Opinion 
rendered  by  the  US  Fish  and  Wildlife 
Ser\'ice  (USFVVS)  pursuant  to  section  7 
of  the  Endangered  Species  ,-\cl 
addressing  actions  described  in  the  1997 
EIS  deficient  in  that  it  failed  to  provide 
sufficient  analysis  of  cumulative 
impacts  on  the  Sonoran  pronghorn  The 
court  remanded  the  Biological  Opinion 
to  USFVVS  for  further  consideration  of 
such  impacts 

The  Department  of  the  Navy  prepared 
a  supplement  to  the  EIS.  in  accordance 
with  40  CFR  1502.9(c),  that  evaluates 
the  cumulative  impacts  on  the  Sonoran 
pronghom  of  Marine  Corps  actions 
when  added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions 
regardless  of  what  agency  or  person 
undertakes  such  other  actions  Also. 
USFWS  reissued  the  Biological  Opinion 
addressing  upgrade  of  the  YTRC  based 
in  part  on  new  information  provided  by 
the  Marine  Corps  developed  during 
preparation  of  the  SEIS. 

Based  upon  the  new  Biological 
Opinion  issued  by  the  LiSBVS  and  the 
analysis  of  cumulative  effects  in  the 
Supplemental  EIS,  the  Department  of 
the  Navy  has  determined  there  is  no 
need  to  amend  the  actions  selected  for 
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implementation  in  the  Record  of 
Decision  published  in  the  Federal 
Register  on  October  2,  1998.  Actions 
approved  in  this  decision  will  continue 
to  be  implemented  as  funds  become 
available.  However,  additional 
mitigation  measures  identified  in  the 
Biological  Opinion  and  Final  SEIS  will 
be  made  a  pari  of  the  approved  actions. 
Therefore,  the  October  2.  1998,  Record 
of  Decision  is  modified,  as  discussed  in 
the  following  paragraphs,  to  address  the 
cumulative  effects  analysis  discussed  in 
the  SEIS  and  incorporate  additional 
mitigation  measures 

Cumulative  Effects  and  Other  Actions 
Considered 

Cumulative  effects  are  those  additive 
or  interactive  effects  that  would  result 
from  the  incremental  impart  of  the 
proposed  actions  when  added  to  other 
past,  present,  and  reasonably 
foreseeable  future  actions  regardless  of 
what  agency  (federal  or  non-federal)  or 
person  undertakes  such  other  actions.  In 
accordance  with  the  Court's  order,  the 
purpose  of  the  SEIS  is  limited  to  a 
reconsideration  of  the  cumulative 
impacts  of  the  proposed  actions  and 
alternatives  examined  in  the  YTRC  FEIS 
together  with  other  relevant  past, 
present,  and  reas(jnably  foreseeable 
future  actions  on  .Sonoran  pronghorn. 
Through  coordination  with  agencies 
operating  within  and  having 
management  responsibilities  in  the 
region  within  the  current  distribution  of 
Sonoran  pronghorn.  68  past,  present, 
and  reasonablv  foreseeable  future 
actions  were  identified.  Examples  of 
other  actions  considered  included  past 
mining  and  ranching,  transportation  and 
utility  corridors,  recreation,  agriculture, 
scientific  research,  patrol  for 
undocumented  aliens,  military  activities 
conducted  by  the  Air  Force  and  other 
branches  of  ser\ice,  and  proposed 
residential  developments. 

All  of  the  YTRC  alternatives  as  well 
as  the  68  other  past,  present,  and 
reasonably  future  actions  were 
evaluated  using  criteria  derived  from 
the  five  delisting  factors  established  in 
the  Endangered  Species  Act.  The 
evaluation  criteria  included  the 
following: 
— Habitat  loss  or  curtailment,  including 

barriers  or  impediments  to  movement 

or  access  to  habitat. 
— Habitat  modification  or  diminished 

quality  of  habitat,  including  habitat 

fragmentation  and  degraded  air 

quality 
— Overutilization  (e,g.,  hunting  and 

research  activities)  of  Sonoran 

pronghorn 
— Disease  and  predation.  including  the 

potential  of  increasing  predator 


populations  or  opportunities  for 
predators  to  prey  on  Sonoran 
pronghorn. 
— Management  or  regulatory  conflicts. 
— Death  or  injury  of  Sonoran  pronghorn, 
including  potential  death  or  injury 
from  collisions  with  vehicles,  and 
munitions  delivery  or  detonations. 
— Harassment  of  Sonoran  pronghorn. 
including  surface  vehicles,  human 
presence,  surface  noise  sources, 
overflight  noise,  and  visual  presence 
of  aircraft. 
— Diminished  fawn  recruitment. 
— Exposure  to  toxic  substances  or 
materials,  including  toxins  found  in 
forage  plants  or  surface  water  and 
exposure  to  harmful  radio  frequency 
energy. 

In  addition,  actions  in  the  region 
(including  those  within  the  Chocolate 
Mountain  Range),  but  outside  of  the 
current  distribution  area  of  the  Sonoran 
pronghorn.  were  evaluated  for  their 
potential  to  influence  a  change  that 
could  affect  Sonoran  pronghorn  or  its 
habitat.  Actions  in  the  region  were  also 
evaluated  for  their  potential  to  result  in 
an  environmental  effect  that  might  be 
transported  or  transferred  (for  example, 
by  water  runoff  or  wind)  into  the 
current  distribution  area  of  the  Sonoran 
pronghorn. 

The  following  summarizes  the  SEIS 
findings  of  the  analysis  of  the  potential 
cumulative  effects  on  Sonoran 
pronghorn  resulting  from  the  YTRC 
actions  combined  with  and  other  past, 
present,  and  reasonably  foreseeable 
future  actions: 

— The  cumulative  effects  of  past  actions 
and  climatic  factors  reduced  the  range 
and  size  of  the  Sonoran  pronghorn 
population  to  its  current  endangered 
status.  The  limited  range  of  this 
subspecies,  its  division  into  three 
isolated  subpopulations,  and  its 
relatively  small  population  size 
exaoerbate  effects  of  currently  active 
factors, 
— The  Sonoran  pronghorn  is  not 
threatened  with  further  significant 
habitat  loss  or  degradation  as  a  result 
of  current  or  reasonably  foreseeable 
future  actions. 
— The  timing,  distribution,  and 

abundance  of  rainfall — above  all  other 
currently  active  factors  and 
activities — control  the  prospect  for  the 
long-term  survival  and  potential 
recovery  of  the  Sonoran  pronghorn 
through  the  influence  of  precipitation 
patterns  on  the  availability  of 
adequate  forage. 
— A  near-term  threat  to  the  continued 
survival  of  the  Sonoran  pronghorn 
without  significant  management 
intervention  is  the  advancing  age  of 


its  current  population.  More  than  half 
of  the  existing  population  will  likely 
die  over  the  next  two  to  three  years 
of  advanced  age  factors  even  with 
favorable  rainfall  and  forage 
production.  Adequate  rainfall  and 
forage  production  is  essential  over 
this  same  period  if  the  losses  of  older 
animals  are  to  be  offset  by  fawn 
recruitment. 

— Sonoran  pronghorn  casualties  have 
occurred  as  a  result  of  the  capture  and 
radio-collaring  program.  However,  the 
risks  of  death  or  injur\'  of  Sonoran 
pronghorn  from  munitions  delivery 
training  and  vehicle  use  are 
manageable  and  have  not  posed 
significant  incremental  impacts  on 
this  subspecies. 

— No  cumulative  impacts  on  the  U.S. 
Sonoran  pronghorn  population  were 
found  to  be  occurring  as  a  result  of 
hunting,  abnormal  disease  or 
predation  rates  induced  by  human 
activities,  management  or  regulatory 
conflicts,  or  exposure  to  toxic 
substances  or  materials. 

— Marine  Corps  air  and  surface 
activities  within  the  BMGR.  and 
within  the  restricted  airspace 
overlying  the  Cabeza  Prieta  NVVR  have 
contributed  some  incremental, 
adverse  effects  to  the  overall 
cumulative  impacts  on  Sonoran 
pronghorn.  These  effects,  however, 
are  of  negligible  magnitudes  and  none 
are  significant. 

Mitigation 

The  original  1997  YTRC  FEIS 
includes  ongoing  procedures  that  the 
Marine  Corps  implements  to  help 
protect  environmental  resources  and 
mitigation  measures  to  be  applied  in 
response  to  implementation  of  the 
proposed  actions.  These  mitigation 
measures  shall  continue  to  be 
implemented. 

Based  on  the  findings  of  the  SEIS.  the 
Marine  Corps  commits  to  implementing 
the  following  additional  mitigation 
measures: 

— In  coordination  with  other  federal 
agencies,  the  Marine  Corps  will  study 
the  potential  effects  of  chaff  on 
Sonoran  pronghorn  with  an  emphasis 
on  the  possible  toxic  conditions  of 
chaff  contamination  in  waters  located 
on  the  Barry  M.  Goldwater  Range  and 
Cabeza  Prieta  National  Wildlife 
Refuge.  By  the  middle  of  fiscal  year 
2002.  a  study  design  will  be  provided 
to  the  USF\VS  for  approval.  If  adverse 
effects  are  identified,  the  report  on  the 
study  will  include  recommendations 
for  reducing  or  eliminating  adverse 
effects  of  chaff  on  Sonoran  pronghorn 
In  coordination  with  the  USFVVS,  the 
Marine  Corps  will  implement  the 


recommendations  within  two  years  of 
the  date  of  the  final  report 
— The  Marine  Corps  will  support  its  fair 
share  of  the  51  management  and 
research  projects  developed  bv  the 
Sonoran  Pronghorn  Recoven,-  Team  to 
promote  recovery-  of  the  subspecies. 
These  projects  may  be  conducted  in 
coordination  with  other  agencies. 
Projects  will  be  implemented 
beginning  in  fiscal  vears  2002  and 
2003  to  the  extent  that  funding  is 
available. 
— The  Marine  Corps  will  provide  the 
USFWS  Phoenix  Ecological  Services 
Office  and  the  Cabeza  Prieta  National 
Wildlife  Refuge  with  an  annual 
monitoring  report  that  provides 
information  on  the  prior  year's 
implementation  progress  for  the 
mitigation  measures  described  above 
as  well  as  any  terms  and  conditions 
or  reasonable  and  prudent  alternatives 
listed  in  the  Biological  Opinion.  The 
report  will  also  include  the  date  and 
location  of  any  Sonoran  pronghorn 
observed  by  Marine  Corps  personnel, 
including  obser\-ations  of  injured  or 
dead  Sonoran  pronghorn.  Reports  that 
may  be  produced  in  association  with 
implementation  of  the  mitigation 
measures  or  the  Biological  Opinion 
will  be  appended  to  the  annual 
monitoring  report.  The  first  annual 
report  will  be  submitted  bv  1  March 
2002. 
— The  Marine  Corps  will  support 
closure  of  the  Mohawk  Vallev  area  of 
BMGR— West  to  public  use  from  15 
March  to  15  July  beginning  in  200^  to 
reduce  the  potential  for  human 
disturbance  of  Sonoran  pronghorn 
during  the  period  that  is  critical  to 
early  fawn  sunival.  The  Marine  Corps 
will  also  support  the  permanent 
closure  of  roads  within  this  area  that 
are  not  needed  for  administrative 
agency  use.  The  roads  selected  for 
closures  will  be  identified  by  1 
October  2002  through  consultation 
with  the  USFWS  and  other  agency 
partners  participating  in  the  ongoing 
development  of  the  Barr\-  M. 
Goldwater  Range  Integrated  Natural 
Resources  Management  Plan.  Bv  15 
March  2003,  routes  will  be  signed, 
and  permanently  closed  routes  will  be 
blocked  with  physical  barriers.  The 
Marine  Corps  will  construct  an 
interpretive  kiosk  at  the  entrance  to 
Barr>-  M.  Goldwater  Range  on  the  road 
from  Tacna,  Text  for  the  kiosk  will  be 
prepared  in  coordination  with 
USFWS  and  will  describe  regulations 
for  public  use  of  the  range 

Biological  Opinion 

As  noted  earlier,  USFWS  issued  a 
new  Biological  Opinion  addressing  the 
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\TRC  upgrades.  USFWS  determined  the 
action  will  not  jeopardize  the  existence 
of  the  Sonoran  pronghorn.  USFWS 
believes  low-level  helicopter  use  should 
avoid  areas  of  significant  pronghorn  use 
to  minimize  adverse  effects  from 
helicopters  on  the  pronghorn  and  its 
habitat,  particularly  areas  important  for 
fawns  and  their  mothers.  Accordingly. 
USFWS  issued  two  terms  and 
conditions  regarding  low-level 
helicopter  use:  one  low-level  route 
utilized  by  helicopters  over  the  Cabe7.a 
Prieta  National  Wildlife  Refuge  should 
be  modified  in  order  to  further  reduce 
impacts  on  the  Sonoran  pronghorn.  ail 
helicopters  between  March  15  and  )ulv 
15  of  year  year,  except  those 
participating  in  the  Weapons  Tactics 
Instructors  course,  should  remain  west 
of  the  current  range  of  the  Sonoran 
pronghorn.  or  on  designated  transit 
routes,  or  above  1.000  feet  above  ground 
level.  These  terms  and  conditions  will 
be  implemented.  USFWS  anticipates 
that  no  more  than  6  Sonoran  pronghorns 
could  be  taken  as  an  incidental  result  of 
the  proposed  action  The  incidental  lake 
is  expected  to  be  in  the  form  of 
harassment.  This  incidental  take 
provision  will  be  reviewed  concurrent 
with  subsequent  reviews  of  the  Barr\-  M. 
Goldwater  Range  Integrated  Natural 
Resources  Management  Plan  Said 
reviews  are  required  every  five  years. 

Conclusion 

.\l\  practicable  means  to  avoid  or 
minimize  environmental  harm  from 
implementing  the  upgrades  to  the  YTRC 
have  been  considered  After  considering 
the  requirements  of  the  Marine  Corps, 
the  potential  environmental  impacts  of 
this  action,  social  and  economic 
concerns,  and  all  comments  received 
during  the  EIS  process.  1  have 
determined  that  the  decisions  made 
pursuant  to  the  1997  YTRC  FEIS  shall 
proceed  as  discussed  in  the  SEIS.  and 
that  Marine  Corps  actiens  to  manage  the 
western  portion  of  the  Barrv  M. 
Goldwater  Range  for  militari  aviation 
activities,  when  added  to  other  past, 
present,  and  reasonably  foreseeable 
future  actions,  will  not  have  cumulative 
significant  impacts  on  the  Sonoran 
pronghorn. 

Dated:  November  16.  2001. 
Duncan  Holaday. 

Deputy  Assistant  Secretary  of  the  Navy. 
Ilnstallations  and  Facilities). 
[FR  Doc   01-29276  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Arbttration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 


SUMMARY:  Notice  is  herebv  given  that  on 
May  i9.  2001.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Donna  Evans,  et  al  v.  Maryland  Division 
of  Rehabilitation  Sen-ices  (Docket  \o 
H-S/99-51  This  panel  was  convened  by 
the  US  Department  of  Education 
pursuant  to  20  U  S.C.  107d-l(a)  upon 
receipt  of  a  complaint  filed  bv 
petitioner  Donna  Evans,  et  al. 

FOR  FURTHER  INFORMATION:  A  copy  of  the 

full  text  of  the  arbitration  panel  decision 
may  be  obtained  from  Suzette  E. 
Haynes.  US  Department  of  Education. 
400  Maryland  Avenue.  SW  .  room  323.2. 
Mar>-  E  Switzer  Building,  Washington. 
DC  20202-2738.  Telephone:  (202)  205- 
8536.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  mav  call 
the  TDD  number  at  (202)  205-8298 
Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g  .  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  .Adobe  Portable 
Document  Format  iPDFj  on  the  Internet 
at  the  following  site: 
w-\\-v,  ed.gov 'legislation /FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site   If  you  have  questions  about 
using  PDF.  call  the  US  Government 
Pnnting  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
IS  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ww}^-.access.gpo.gov/nam/ 
index.html 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(c)  of  the  Randolph- 
Sheppard  Act  (the  Act)  20  U.S.C.  107d- 
2(c),  the  Secretary-  publishes  in  the 
Federal  Register  a  sraopsis  of  each 
arbitration  panel  decision  affecting  the 
administration  of  vending  facilities  on 
Federal  and  other  propertv. 
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Background 

This  dispute  concerns  the  alleged 
failure  by  the  Maryland  Division  of 
Rehabilitation  Services,  the  State 
licensing  agency  (SLA),  to  properly 
administer  the  Randolph-Sheppard 
Vending  Facility  Program  bv  prohibiting 
the  State  Committee  of  Blind  Vendors 
(Cnmmittoe).  who  are  the  complainants 
in  this  case,  from  using  allocated  funds 
to  pay  legal  expenses.  As  a  result,  the 
Committee  maintained  that  if  had  been 
restricted  in  participating  in  the 
administration  of  the  SLA's  Randolph- 
Sheppard  Vending  Facility  Program 
pursuant  to  the  provisions  of  the  Act  (20 
C.S.C.  107  pt  sf^q  ]  and  the 
implementing  regulations  in  34  CFR 
part  395. 

A  summar\'  of  the  facts  is  as  follows: 
In  August  1997  the  Committee  voted  to 
ask  for  an  increase  in  its  budget,  which 
included  funds  for  legal  counsel.  In  a 
letter  dated  September  18,  1997.  to  the 
Committee,  the  SLA  denied  the  increase 
stating  three  reasons,  which  were — (1) 
no  significant  revenue  enhancements 
had  been  demonstrated  for  the  FY  1998 
and  FY  1999  budget  year;  (2)  many  of 
the  major  budget  items  were  driven  by 
the  settlement  agreements;  and  (3)  the 
SLA's  Randolph-Sheppard  Vending 
Facility  Program  had  significantly 
reduced  program  ciosts  by  eliminating 
two  positions.  The  SLA  further  stated 
that,  based  on  a  review  of  the  Randolph- 
Sheppard  Vending  Facility  Program,  the 
SLA  would  initiate  a  modest  increase  in 
the  Ciommittee's  budget  that  was 
previouslv  approved  for  FY  1998  and 
FY  1999  " 

The  issue  of  the  use  of  funds  for  legal 
expenses  budgeted  for  the  Committee 
was  addressed  in  a  letter  dated  C3ctober 
1,  1997,  from  the  Chairman  of  the 
Committee  to  the  SLA.  The  Chairman 
indii:ated  that  it  was  the  Committee's 
understanding  that  both  parties  had  a 
consensus  concerning  the  use  of  funds 
for  legal  counsel.  The  Committee 
alleged  that  the  SLA  never  submitted  to 
the  C'ommittee  in  writing  any  formal 
objection  to  the  use  of  the  Committe;e's 
funds  for  legal  fees  The  Committee  also 
alleged  that  there  is  no  prohibition  in 
the  Act  and  implementing  regulations 
concerning  the  use  of  legal  counsel  by 
the  Committee;  therefore,  the  Committee 
was  entitled  to  use  its  funds  for  legal 
representation. 

The  Committee  further  alleged  that  a 
request  for  a  full  evidentiary  bearing  on 
their  complaint  concerning  the  SLA's 
refusal  of  payment  of  legal  fees  was  filed 
on  July  12.  1998,  with  the  SLA.  On 
August  3,  1998,  the  SLA  informed  the 
Committee  through  the  Office  of 
Administrative  Hearings  that  a  pre- 


hearing conference  date  had  been  set  for 
October  1,  1998.  However,  the 
Committee  maintained  that  the  delay  in 
providing  a  full  evidentiary  hearing 
violated  the  Act,  implementing 
regulations.  Maryland  State  regulations, 
and  the  Committee's  due  process  rights 
to  a  speedy  resolution  of  its  complaint. 

The  Committee  also  challenged  the 
selection  of  the  individual  to  chair  the 
administrative  review^  conference 
required  by  State  regulations  with 
respect  to  vendor  complaints  and 
challenged  the  attendance  at  those 
informal  conferences  of  the  SLA's 
attorney. 

Arbitration  Panel  Decision 

A  majority  of  the  arbitration  panel 
concluded  that,  while  the  Committee 
had  raised  a  number  of  interesting 
policy  issues  in  support  of  their  claims, 
there  was  no  requirement  in  the  Act  or 
the  implementing  Federal  or  State 
regulations  to  fund  the  activities  of  the 
Committee,  to  grant  the  Committee 
plenary  control  over  the  expenditures  of 
any  monies  budgeted  to  it  by  the  SLA, 
or  to  require  that  the  SLA  pay  for  the 
attorney  fees  of  the  Committee,  even  if 
those  fees  were  incurred  in  furtherance 
of  Committee  activities  mandated  by  the 
Act 

The  panel  further  found  that  the  1974 
Amendments  to  the  Act  imposed  certain 
responsibilities  upon  the  Committee 
and  increased  the  participation  of 
licensed  blind  vendors  in  the  conduct  of 
the  Randolph-Sheppard  Vending 
Facility  Program.  However,  the  panel 
ruled  that  the  Act  did  not  grant  the 
Committee  any  control  over  the 
expenditure  of  program  funds 
(including  those  program  funds  that 
have  their  source  in  vendor  activities  or 
activities  engaged  in  for  the  benefit  of 
vendors)  and  thus  did  not  mandate  that 
the  SLA  fund  any  Committee  activities 
in  particular. 

Concerning  the  dissatisfaction  of  the 
Committee  regarding  the  Administrative 
Review  Conference,  the  majority  of  the 
panel  concluded  that  the  selection  of 
the  chair  and  the  manner  in  which  the 
conference  was  held  was  consistent 
with  the  applicable  State  regulations. 

One  panel  member  dissented. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  November  16,  2001. 
Robert  H.  Pastemack, 

Assistant  Secretary.  Office  Special  of 
Education  and  Rehabilitative  Services. 
|FR  Doc  01-29200  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratory  (NETL),  Morgantown, 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  availability  of  a 
Financial  Assistance  Solicitation. 

summary:  NETL  announces  that, 
pursuant  to  10  CFR  600.8(a)(2).  and  in 
support  of  advanced  coal  research  to 
U.S.  colleges  and  universities,  it  intends 
to  conduct  a  competitive  Program 
Solicitation  No.  DE-PS26-02NT41369 
and  award  financial  assistance  grants  to 
qualified  recipients.  Applications  will 
be  subjected  to  a  comparative  merit 
review  by  a  technical  panel  of  DOE 
subject-matter  experts  and  external  peer 
reviewers.  Awards  will  be  made  to  a 
limited  number  of  proposers  based  on: 
The  scientific  merit  of  the  proposals, 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  UPS 
Internet  page.  At  this  internet  site  you 
will  be  able  to  register  with  UPS. 
enabling  you  to  download  the 
solicitation  and  to  submit  a  proposal.  If 
you  need  technical  assistance  in 
registering  or  for  anv  other  UPS  function 
call  the  IIPS  Help  Desk  at  (800)  683- 
0751  or  email  the  Help  Desk  personnel 
at  IIPS    HelpDesk^e-center.doe.gov. 
Questions  relating  to  the  solicitation 
content  must  be  submitted 
electronically  to  the  Contract  Specialist 
via  email.  All  responses  to  questions 
will  be  released  on  the  IIPS  home  page 
as  will  all  amendments.  The  solicitation 
will  only  be  available  in  IIPS. 
DATES:  The  solicitation  will  be  available 
for  downloading  on  the  DOE/NETL's 
Homepage  at  http://ww'v^. netl.doe.gov/ 
business  and  the  UPS  "Industry 
Interactive  Procurement  System  " 
Internet  page  located  at  http://p- 
center.doe.gov  on  or  about  December  3, 
2001.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  in  the  Program  Solicitation 
and  must  be  received  at  NETL  by 
January  16,  2002.  Prior  to  submitting 
your  application  to  the  solicitation, 
periodically  check  the  NETL  Website  for 
any  amendments. 

FOR  FURTHER  SOLICITATION  INFORMATION 
CONTACT:  Michael  P.  Nolan,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratorv,  P.O.  Box  880 
(MS  107).  Morgantowri.  VVV  26507- 
0880;  Telephone:  304/285-4149; 
Facsimile;  304/285-4683:  E-mail: 
mnolan@netl.doe.gov. 
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SUPPLEMENTARY  INFORMATION:  Through 
Program  Solicitation  DE-PS26- 
02NT41369,  the  DOE  is  interested  in 
applications  from  U.S.  colleges  and 
universities,  and  university-affiliated 
research  centers  submitting  applications 
through  their  respective  universities. 
Applications  will  be  selected  to 
complement  and  enhance  research 
being  conducted  in  related  Fossil 
Energy  programs.  Applications  may  be 
submitted  individually  {i  e.,  bv  only  one 
college/university  or  one  college 
subcontracting  with  one  other  college/ 
university)  or  jointly  (i.e.,  by  "teams" 
mad?  up  of  (1)  three  or  more  colleges/ 
universities,  or  (2)  two  or  more  colleges/ 
universities  and  at  least  one  industrial 
partner.  Collaboration,  in  the  form  of 
joint  proposals,  is  encouraged  but  not 
required. 

Eligibility 

Applications  submitted  in  response  to 
this  solicitation  must  address  coal 
research  in  one  of  the  key  focus  areas  of 
the  Core  Program  or  as  outlined  in  the 
Innovative  Concepts  Phase-I  &  Phase-II 
Programs. 

Background 

The  current  landscape  of  the  U.S. 
energy  industry,  not  unlike  that  in  other 
parts  of  the  world,  is  undergoing  a 
transformation  driven  by  changes  such 
as  deregulation  of  power  generation, 
more  stringent  environmental  standards 
and  regulations,  climate  change 
concerns,  and  other  market  forces.  With 
these  changes  come  new  players  and  a 
refocusing  of  existing  plavers  in 
providing  energy  services  and  products 
The  traditional  settings  of  how  energ>- 
(both  electricity  and  fuel)  is  generated, 
transported,  and  utilized  are  likely  to  be 
very  different  in  the  coming  decades.  As 
market,  policy,  and  regulafon,-  forces 
evolve  and  shape  the  energy  industrv 
both  domestically  and  globallv.  the 
opportunity  exists  for  universities, 
government,  and  industry  partnerships 
to  invest  in  advanced  fossil  energv 
technologies  that  can  return  public  and 
economic  benefits  many  times  over. 
These  benefits  are  achievable  through 
the  development  of  advanced  coal 
technologies  for  the  marketplace. 


Energy  from  coal-fired  powerplants 
will  continue  to  play  a  dominant  role  as 
an  energy  source,  and  therefore,  it  is 
prudent  to  use  this  resource  wisely  and 
ensure  that  it  remains  part  of  the 
sustainable  energy  solution.  In  that 
regard,  our  focus  is  on  a  concept  we  call 
Vision  21.  Vision  21  is  a  pathwav  to 
clean,  affordable  energv  achieved 
through  a  combination  of  technology- 
evolution  and  innovation  aimed  at 
creating  the  most  advanced  fleet  of 
flexible,  clean  and  efficient  power  and 
energy  plants  for  the  21st  centur\-. 
Clean,  efficient,  competitivelv  priced 
coai-derived  products,  and  low-cost 
environmental  compliance  and  energv 
systems  remain  key  to  our  continuing 
prosperity  and  our  commitment  to 
tackle  environmental  challenges. 
including  climate  change.  It  is 
envisioned  that  these  Vision  21  plants 
can  competitively  produce  low-cost 
electricity  at  efficiencies  higher  than 
60%  with  coal.  This  class  of  facilities 
will  involve  "near-zero  discharge" 
energy  plants — virtually  no  emissions 
will  escape  into  the  environment  Sulfur 
dioxide  and  nitrogen  oxide  pollutants 
would  be  removed  and  converted  into 
environmentally  benign  substances, 
perhaps  fertilizers  or  other  commercial 
products.  Carbon  dioxide  could  be  (1) 
concentrated  and  either  recycled  or 
disposed  of  in  a  geologically  permanent 
manner,  or  (2)  converted  into 
industrially  useful  products,  or  (3)  by 
creating  offsetting  natural  sinks  for  COv 

Clean  coal-fired  powerplants  remain 
the  major  source  of  electricitv  for  the 
world  while  distributed  generation, 
including  renewables.  will  assume  a 
growing  share  of  the  energy  market. 
Technological  advances  finding  their 
way  into  future  markets  could  result  in 
advanced  co-production  and  co- 
processing facilities  around  the  world, 
based  upon  Vision  21  technologies  ' 
developed  through  universities, 
government,  and  industr>'  partnerships. 

This  Vision  21  concept,  in  manv  wavs 
is  the  culmination  of  decades  of  power 
and  fuels  research  and  development. 
Within  the  Vision  21  plants,  the  full 
energy  potential  of  fossil  fuel  feedstocks 
and  "opportunity  "  feedstocks  such  as 


biomass.  petroleum  coke,  and  other 
materials  that  might  otherwise  be 
considered  as  wastes,  can  be  tapped  bv 
integrating  advanced  technologv 
"modules."  These  technologv  modules 
include  fuel-flexible  coal  gasifiers  and 
combustors,  gas  for  fuels  and  chemical 
synthesis.  Each  Vision  21  plant  can  be 
built  in  the  configuration  best  suited  for 
Its  market  application  by  combining 
technology  modules.  Designers  of 
Vision  21  plant  would  tailor  the  plant 
to  use  the  desired  feedstocks  and 
produce  the  desired  products  by 
selecting  and  integrating  the  appropriate 
"technolog)-  modules." 

The  goal  of  Vision  21  is  to  effectively 
eliminate,  at  competitive  costs, 
environmental  concerns  associated  with 
the  use  of  fossil  fuel  for  producing 
electricity  and  transportation  fuels. 
Vision  21  is  based  on  three  premises: 
that  we  will  need  to  relv  on  fossil  fuels 
for  a  ma)or  share  of  our  electricitv  and 
transportation  fuel  needs  well  into  the 
21st  centur\-;  that  it  makes  sense  to  relv 
on  a  diverse  mix  of  energy  resources, 
including  coal,  gas,  oil.  biomass  and 
other  renewables.  nuclear,  and  so-called 
"opportunity"  resources,  rather  than  on 
a  reduced  subset  of  these  resources;  and 
that  R&D  directed  at  resolving  our 
energy  and  environmental  issues  can 
find  affordable  wavs  to  make  energy- 
conversion  systems  meet  even  stricter 
environmental  standards 

To  accomplish  the  program  objective, 
applications  will  be  accepted  in  three 
program  areas:  (1 1  The  Core  Program.  (2) 
the  Innovative  Concepts  Phase-1 
Program,  and  (3)  the  Innovative 
Concepts  Phase-Il  Program. 

University  Coal  Research  (UCR)  Core 
Program  Focus  Areas 

To  develop  and  sustain  a  national 
program  of  university  research  in 
fundamental  coal  studies  the  DOE  is 
interested  in  innovative  and 
fundamental  research  pertinent  to  coal 
conversion  and  utilization.  The 
maximum  DOE  funding  for  each 
individual  college/university  award 
under  the  University  Coal  Research  Core 
Program  is; 


12  month  pro)ect  period  

1 3-24  month  project  period 
25-60  month  protect  penod 


$80,000  (max.  DOE  funds) 
$140  000  (max  DOE  funds) 
$200  000  (max   DOE  funds) 


For  Joint  Universities  and  Joint 
University/Industr\-  awards,  the 
maximum  DOE  funding  is  S400.000  for 
a  36-month  performance  period.  Joint 


University/Industr\'  apphcations  must 
specif>'  a  minimum  of  twenty-five 
percent  (25%)  cost  sharing  of  the  total 
proposed  project  cost. 


The  DOE  anticipates  funding  at  least 
one  proposal  in  each  focus  area  under 
the  UCR  Core  Program;  howe\'er.  high- 
quality  proposals  in  a  higher  ranked 
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focus  area  may  be  given  more 
consideration  during  tho  selection 
process.  Research  in  this  area  is  limited 
to  the  following  six  (6)  focus  areas  and 
is  listed  numerically  in  descending 
order  of  programmatic  priority. 

Core  Program  Focus  Areas 

1  0     iVovf?/  Sensors  and  Control  Systems 

Novel  sensors  and  control  systems 
that  support  the  full-scale 
implementation  and  operations  of 
highly  efficient  power  generation 
technologies  are  of  interest,  these 
systems  include:  advanced  combustion, 
gasification,  turbines,  and  fuel  cells,  as 
well  as  gas  cleaning  technologies, 
carbon  sequestration,  and  advanced 
emissions  control  technologies.  Current 
technology  developments  are  supported 
by  the  Vision  21  program  and  other 
programmatic  efforts  aimed  at 
enhancing  the  efficiency  and  reducing 
emissions,  thereby  removing  the 
environmental  concerns  associated  with 
fossil  fuel  use.  To  facilitate  this  effort, 
several  "smart"  sensors  and  advanced 
control  algorithms  are  nt^eded  to  operate 
these  complex,  integrated  technologies 
in  a  safe  and  reliable  manner. 

Grant  applications  for  novel  sensor 
techniques  are  sought  that  can  operate 
reliably  and  accurately  in  the  presence 
of  high  temperature  (e.g.,  1000  °C  or 
higher),  elevated  pressure  (e.g.,  100- 
1000  psig),  abrasive  streams  (e.g.,  high 
particulate  flue  gas)  and  corrosive 
atmospheres  (e.g..  oxidizing  and 
reducing  conditions).  Robust  sensors  for 
in-situ  monitoring  of  fine  particulates 
(e.g.,  0-10  microns),  environmental 
contaminants  (e.g.,  NO\).  and  gases 
(eg,  hvdrogen.  NHi)  are  needed.  Novel 
approaches  to  on-line  characterization 
of  solid  fuel  (e.g..  coal,  biomass)  are 
needed  to  measure  parameters  such  as: 
feed  rates;  heating  value;  percent  water 
content;  ash;  sulfur,  nitrogen 
concentrations;  and  trace  elemental 
contaminants.  Robust  temperature- 
sensing  te<:hniques  and  instrumentation 
are  needed  for  use  in  coal  gasifiers  (up 
to  2600  "C  in  reducing  atmospheres)  and 
gas  turbines  (up  to  4000    C  in  oxidizing 
atmospheres). 

In  addition  to  sensors  that  monitor  the 
operation  of  advanced  and  existing 
power  generation  technologies,  grant 
applications  are  sought  for 
instrumentation  and  sensors  to  monitor 
a  system's  "health"  status  on-line. 
Techniques  are  needed  to  monitor  and 
predict  maintenance  of  critical 
equipment.  Examples  of  system  health 
monitoring  needs  include  techniques  to 
indicate  or  measure  (1)  refractory  wear 
in  coal  gasfiers.  (2)  thermal  barrier 
coating  degradation  in  natural  gas 


turbines,  and  (3)  water-wall  wastage 
associated  with  low-  NOx  burner 
technology. 

2.0    Materials  and  Components  for 
Vision  21  Systems 

Gas  turbines  and  membrane  reactors 
are  among  the  enabling  technologies 
that  support  the  Vision  21  concept. 
Membrane  reactor  development 
represents  a  critical  enabling  technology 
for  future  Vision  21  Systems.  Of 
particular  interest  are  materials  needs 
and  property  changes  to  accommodate 
coal  and  bio-mass  fuels. 

Membrane  reactors  based  on 
microporous  and  mesoporous  ceramic 
membranes  provide  a  broad  array  of 
opportunities  regarding  the  choice 
materials  for  membranes,  their  catalytic 
properties  and  possible  applications. 
The  most  widely  used  application 
involves  equilibrium  displacement  by 
removal  of  at  least  one  reaction  product. 
Most  often,  the  removal  of  hydrogen  in 
dehydrogenation  or  water  gas  shift 
reactions  has  been  the  process  of  choice. 

Porous  ceramic  membranes  can  be 
made,  in  whole  or  in  part,  of  alumina, 
silica,  titania,  zirconia,  zeolites,  etc.. 
materials  which  are  catalytically  active 
under  suitable  operating  conditions. 
During  preparation  procedure  one  can 
give  specific  properties  to  the  catalyst: 
e.g..  successive  layers  of  different 
materials  can  be  deposited  across  the 
membrane  radius  which  would  allow 
one  to  carr>-  out  different  consecutive 
reactions  in  different  regions  of  the 
membrane. 

The  prospects  of  using  dense 
membranes  based  on  mixed  ionic/ 
electronic  conducting  ceramics  for 
syngas  production  in  a  catalytic 
membrane  reactor  are  constrained  by 
problems  related  to  limited 
thermodynamic  stability  and  poor 
dimensional  stability  of  candidate 
materials.  New  compositions  of  oxygen 
transport  membrane  materials  within  or 
outside  of  Perovskitic  (ABO<)  and 
Brownmillerite  (A:B:Os)  structures  for 
separation  of  oxygen  via  oxygen  anion 
and  electron  conduction  should  be 
investigated  to  address  the  issues. 
Proton  conducting  ceramics  are  also  of 
interest. 

In  the  area  of  materials  for  fuel- 
flexible  combustion  turbines,  an 
implication  of  high  efficiency  is  that 
materials  with  ver\'  high  temperature 
capabilities  will  be  necessary.  Practical 
application  of  metals  and  coatings,  as 
structural  materials  at  the  ultrahigh 
temperatures  (well  above  1000°C) 
required  is  a  formidable  challenge. 
Among  the  topics  of  interest  are  the 
following: 


Grant  applications  are  sought  for 
proposals  to  develop  cataU'tic 
membrane  reactors  to  circumvent 
thermodynamic  equilibrium  limitations 
and  derive  useful  products  such  as 
hydrogen  from  reactants  obtained  from 
coal  conversion  or  gasification.  Novel 
membrane  materials  and  reactor 
configurations  as  well  as  new- 
applications  to  different  reaction 
systems  are  desired. 

Research  leading  to  optimization  of 
single  crystal  alloys  for  gas  turbine 
airfoils  and  modifications  that  will 
better  tailor  the  alloy  properties  to  the 
duty  cycle  requirements  and  processing 
constraints  of  advanced  land-based  gas 
turbines,  while  building  on  the 
technology  embodied  in  current 
superalloys.  Such  a  modified  alloy 
would  have  the  combination  of  very 
long-term  mechanical  properties  and 
environmental  resistance  required  for 
advanced  gas  turbine  conditions. 

Advanced  thermal  barrier  coatings 
(TBCs)  that  have  superior  durability  and 
performance  in  an  industrial  gas  turbine 
environment.  Desirable  characteristics 
include  TBC  compositions  resistant  to 
corrosive  attack  by  deposits  derived 
from  combustion  of  low-grade  fuel, 
syngas,  and  air  impurities,  and/or  sealed 
gas  path  surfaces  to  inhibit  deposits 
from  penetrating  into  the  TBCs  porous 
(strain  tolerant)  microstructure.  as  well 
as  lower  thermal  conductivity.  Also, 
develop  methods  to  identify'  and  avoid 
combustion  environments  that  result  in 
unacceptable  TBC  life.  The  research 
should  include  modeling  and  prediction 
of  the  rate  of  fuel  ash  deposition  onto 
turbine  airfoils  and  the  corrosiveness  of 
ash  deposits  to  YSZ  and  other  TBC 
candidates. 

3.0    Computational  Approaches  to 
Advanced  Catalyst  Design 

Improvements  in  catalysts  are  needed 
to  reduce  the  cost  of  producing 
transportation  fuels  suitable  for  use 
under  forthcoming  stricter 
environmental  regulations  and  to 
broaden  the  base  of  feedstocks  available 
for  their  production.  Two  examples  of 
particular  concern  of  this  solicitation 
are  Fischer  Tropsch  synthesis  and 
catalytic  reforming.  The  Fischer 
Tropsch  synthesis  produces  a  paraffinic 
wax  that  may  then  be  cracked  to 
produce  a  sulfur-free,  aromatic-free,  and 
high  cetane  diesel  fuel.  This  fuel  is  a 
desirable  blending  stock  that  can  be 
used  to  bring  diesel  fuels  within  the 
more  strict  future  regulations  on  sulfur 
and  aromatics  content.  A  major  draw 
back  to  the  Fischer  Tropsch  synthesis  is 
that  the  lack  of  selectivity  of  the  current 
catalysts  results  in  a  wide  distribution 
of  molecular  weight  in  the  product  slate. 
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Expensive  post-synthesis  processing  is 
then  required  that  drives  up  the  price  of 
the  desired  diesel  fuel.  An  ideal  Fischer 
Tropsch  synthesis  would  produce  a 
narrow  distillate  cut  that  falls  within  the 
diesel  range  with  little  production  of 
unwanted  byproduct.  Catalytic 
reforming  of  natural  gas  is  the  first  step 
in  converting  this  under-utilized  natural 
resource  to  liquid  fuels.  In  this  case,  a 
major  problem  lies  in  the  tendency  of 
the  catalyst  to  form  carbonaceous 
deposits  that  either  reduces  its  lifetime 
or  places  restrictions  on  process 
operating  parameters.  The  ever- 
increasing  power  of  the  methods  and 
hardware  now  being  applied  in 
computational  chemistry  needs  to  be 
enlisted  to  help  develop  better  catalysts 
for  both  of  these  processes.  Of  most 
value  are  studies  that  provide  guidance 
in  the  means  to  improve  catalyst  design 
through  choice  of  metals,  alloys, 
promoters,  supports,  size  of  the  active 
particles,  etc. 

To  provide  the  fundamental 
knowledge  required  to  effectively 
accelerate  these  efforts  in  catalyst 
development,  grant  applications  are 
sought  for  the  application  of 
computational  methods  to  generate  a 
molecular  understanding  of  the  kinetics 
of  competitive  reactions  on  catalvtic 
surfaces.  Successful  applications  will 
attack  the  most  criticaJ  problems  in 
catalyst  performance.  Applications  must 
show  evidence  of  the  intent  to  develop 
means  to  improve  catalyst  performance 
through  strategies  such  as:  the 
suppression  of  the  relative  rates  of 
surface  reactions  leading  to 
deactivation,  suppression  of  the 
production  of  unwanted  co-products,  or 
enhancement  of  the  control  of 
selectivity  towards  production  of 
desirable  products.  Grant  applications 
must  specifically  address  either  of  two 
problems:  determination  of  the 
molecular  principles  that  govern  the 
relative  rates  of  chain  growth  versus 
chain  termination  («<)  on  iron  or  cobalt 
Fischer  Tropsch  catalysts,  or 
determination  of  the  molecular  factors 
that  govern  the  relative  rates  of  coke 
formation  versus  methane  reforming  on 
nickel  catalysts.  The  proposals  must  be 
conceived  at  the  fundamental  molecular 
level.  Applications  based  on  reactor  or 
process  modeling  will  not  be 
considered 

4.0    Materials  for  Intermediate 
Temperature  Solid-Oxide  Fuel  Cells 

Splid-oxide  hiel  cells  (SOFCs)  offer 
significant  advantages  in  the  conversion 
of  fossil  fuels  to  electrical  power. 
Without  an  intermediate  heat 
production  step  the  efficiency  of  an 
SOFC  can  be  much  higher  than  current 


methods  of  producing  power  Currently. 
SOFC  configurations  and  applications 
are  restricted  by  the  high-temperatures 
needed  to  maintain  adequate  area 
specific  resistanceses  while  ensuring 
long-term  reliability.  The  only  material 
set  (yttria  stabilized  zirconia.  lanthanum 
strontium  manganife.  and  nickel/ 
zirconia  cermet)  that  has  been 
successfully  demonstrated  over  a 
substantial  period  of  time  has  a  lower 
temperature  limit  of  about  800  =C  and 
possibly  750°C  with  some 
modifications. 

Grant  applications  are  being  sought 
for  identification  and  characterization  of 
one  or  more  (considering  the  time  and 
financial  constraints)  SOFC  anode, 
electrolyte,  cathode  material  set(s)  that 
can  operate  in  the  500°C  to  700°C  range 
The  structure(s) Should  be 
manufacturable  with  relatively 
inexpensive  manufacturing  techniques 
The  material  cost  should  be  roughlv  no 
more  than  the  previously  referenced 
material  set  or  less.  (Electrolyte 
transference  numbers  should  be  known 
or  shown  to  be  adequate  in  a  typical 
SOFC  environment  before  proceeding) 
The  characterization  should 
demonstrate  as  much  as  possible  that 
the  complete  structure  can  meet  the 
requirements  of  an  SOFC  fuel  cell  with 
a  projected  power  density  of  (0  6VV/cm- 
at  0.7  V.  corrected  for  test  cell 
resistance)  in  the  indicated  temperature 
range  and  subject  to  the  typical  fuel  and 
oxidant  environments  Characterization 
should  include  chemical  stability 
between  the  components.  The  lifetime 
effects  (phase  stability,  thermal 
expansion  compatibility,  conductivity 
aging,  and  electrode  sintering)  should  be 
considered  and  characterized  as  much 
as  possible.  The  characterization  of  the 
material  set  should  in  general  be,  as 
complete  as  possible  and,  not  duplicate 
publicly  known  information.  The 
proposal  should  address  all  aspects  of 
the  stated  topic, 

5.0     ,\ovel  Concepts  for  Reducing 
Water  Used  in  Power  Generation 

Power  generated  from  fossil  fuels, 
especially  coal,  is  dependent  on  water 
On  average,  approximately  30  gallons  of 
water  are  required  for  each  kWh  of 
power  produced  from  coal.  .Ground  70 
trillion  gallons  of  water  are  consumed  or 
impacted  annually  in  the  United  States 
to  produce  energy.  The  large  quantity  of 
water  to  produce  power  has  regulator\- 
and  technological  issues  related  to  both 
the  amount  of  water  used  and  the 
potential  impact  on  water  quality  The 
largest  single  use  of  water  in  power 
generation  is  for  cooling  the  low- 
pressure  steam  from  the  turbine  An 
alternative  to  the  use  of  water  for 


cooling  is  air.  However,  air-cooled 
systems  (sometimes  referred  to  as  dr>' 
systems)  can  have  associated  capital- 
cost  and  energy-inefficiency  penalties, 
particularly  in  retrofit  applications 
Grant  applications  are  sought  to 
reduce  or  eliminate  the  need  for  water 
for  cooling  purposed  including:  (1) 
Novel  heat-transfer  media  that  is  more 
efficient  than  air:  (2)  improved  fill 
materials  used  in  re-circulating  (closed 
loop)  wet  cooling  towers;  (3)  approaches 
to  reducing  evaporative  loss  from  closed 
wet  systems;  (4)  innovations  to  improve 
the  efficiency  of  dr>-  cooling  systems, 
particularly  for  retrofit  applications,  and 
(5)  novel,  lowcost  treatment  technology 
to  allow  for  the  use  of  process  water  as 
boiler  feed  water 

6.0     Conversion  of  Coal-Derived 
Syjithesis  Gas  to  Fischer-Tropsch  (F-Tj 
Liquids 

The  conversion  of  coal  to  Fischer- 
Tropsch  liquids  can  help  supplement 
petroleum  in  satisfying  our  Nation's 
growing  demand  for  clean 
transportation  fuels,  but  additional 
scientific  understanding  of  the  entire 
process  is  needed  to  enable  technology 
developers  to  improve  system 
performance  and  economics 
Historically,  empirically-derived 
laboratorv-  data  has  been  used  to 
develop  Fischer-Tropsch  reactor 
systems  and  to  determine  operating 
conditions  Catalysis  has  played  a 
significant  role  in  helping  to  establish  a 
reasonable  range  of  operation  conditions 
that  provide  less  residence  time,  higher 
product  yield  and  selectivity,  and  lower 
energy  consumption  However,  neither 
the  exact  reaction  mechanisms  nor 
individual  kinetic  expressions  are 
known  for  advanced,  iron-based 
catalysts  that  are  currently  being 
developed  for  three-phase  slurr\'  reactor 
systems. 

Grant  applications  are  requested  for 
projects  that  focus  on  deriving 
mechanistic  and  kinetic  expressions  for 
converting  coal-denved  synthesis  gas  to 
F-T  liquids  via  iron-based  catalysts  in  a 
three-phase  regime  that  may  include  a 
range  of  reactants  and  operating 
parameters  that  would  be  reasonable  for 
a  commercial  F-T  system  Proposals 
may  incldde  the  use  of  commercial  F- 
T  catalysts  as  a  baseline  for  comparative 
evaluations. 

i'CR  Innovative  Concepts  Phase-I 

Program 

The  goal  of  solicited  research  under 
the  Innovative  Concepts  (IC)  Phase-I 
Program  is  to  develop  unique 
approaches  for  addressing  fossil  energv  - 
related  issues  These  approaches  should 
represent  significant  departures  from 
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existing  approaches,  not  simply 
incremental  improvements.  The  IC 
Phase-I  Program  seeks  "out-of-the-box" 
thini^mg;  therefore,  well-developed 
ideas,  past  the  conceptual  stage,  are  not 
eligible  for  the  Phase-I  Program. 
Applications  are  invited  from 
individual  col  lege/ university 
researchers.  loint  applications  (as 
described  under  the  Core  Program)  will 
also  be  accepted,  although  no  additional 
funds  are  made  available  f(jr  joint  versus 
mdividual  applications.  Unlike  the  Core 
Program,  student  participation  in  the  IC 
Phase-I  proposed  research  is  strongly 
encouraged,  however,  not  required. 
Funding  for  Phase-1  grants  will  be 
limited  to  a  total  of  S50K  over  a  12- 
mnnth  period 

In  the  twenty-first  century,  the 
challenges  facing  coal  and  the  electric 
utilitv  industry  c:ontinue  to  grow. 
Environmental  issues  such  as  pollutant 
control,  both  criteria  and  trace 
pollutants,  waste  minimization,  and  the 
co-firing  of  coal  with  biomass,  waste,  or 
alternative  fuels  will  remain  important. 
The  need  for  increased  efficiency, 
improved  reliability,  and  lower  costs 
will  be  felt  as  an  aging  utility  industry 
faces  deregulation.  Advanced  power 
systems.  suc:h  as  a  Vision  21  plant,  and 
environmental  systems  will  come  into 
play  as  older  plants  are  retired  and 
utilities  explore  new  wavs  to  meet  the 
growing  demand  for  electricity 

Innovative  research  in  the  coal 
conversion  and  utilization  areas  will  be 
required  if  coal  is  to  continue  to  play  a 
dominant  role  in  the  generation  of 
electric  power  Technical  topics  like  the 
ones  identified  below  are  potential 
examples  of  research  areas  of  interest, 
however,  the  areas  identified  were  not 
intended  to  be  all-encompassing. 
Therefore,  it  is  specifically  emphasized 
that  other  subjects  for  coal  research 
would  receive  the  same  evaluation  and 
consideration  for  support  as  the 
examples  cited. 

Innovative  Concepts  Phase-I  Technical 
Topics 

Smart  Sensing  and  Advanced 
Artificially  Intelligent  Control  Systems 

The  development  of  innovative 
concepts  and  techniques  for  smart 
sensing  and  advanced  artificially 
intelligent  control  systems  are  needed  to 
foster  concurrent  development  efforts 
with  advanced  power  generations 
technologies  such  as  fuel  cells,  turbines, 
and  gasification.  Similar  systems  are 
also  needed  to  deal  with  increasingly 
stringent  emissions  requirements  (SO- 
and  N{)\)  for  existing  coal-fired  power 
plants  The  goal  for  new  sensors  and 
controls  technology  is  to  develop  low 


cost,  reliable,  and  accurate  systems  that 
permit  real  time  monitoring  and 
optimization  of  complex  systems.  For 
DOE's  Vision  21  program,  these 
advanced  systems  will  support  the 
production  of  power,  chemicals,  fuels, 
and/or  steam  with  the  highest 
efficiencies  possible  and  near-zero 
emissions.  The  primary  barriers  for 
existing  technologies  are  the  harsh 
conditions  that  sensors  may  be  exposed 
to  combined  with  the  need  for  extreme 
accuracy  and  fast  response  times. 
Incremental  improvements  of  existing 
sensor  and  control  technologies  are  not 
desired  but  rather  revolutionary  ideas 
that  have  the  sound  scientific  basis  to 
support  significant  advancements  in 
this  technology  area. 

Fundamental  Study  of  Reaction 
Mechanism  of  Magnesium  Silicates  with 
Carbonic  Acid  and  Other  Solutions 

The  carbonation  of  naturally 
occurring  magnesium  silicates  has 
shown  promise  as  a  method  of 
achieving  long-term  carbon 
sequestration.  It  has  been  demonstrated 
that  magnesium  silicates  such  as 
serpentine  and  olivine  can  be  reacted 
with  C02  to  produce  a  highly  stable 
solid  magnesium  carbonate  material. 
This  process  is  based  upon  the 
dissolution  of  the  magnesium  silicates 
in  an  aqueous  carbonic  acid  solution 
containing  chemical  additives  such  as 
NaCl.  The  critical  rate-limiting  step  in 
the  carbonation  process  is  currently 
believed  to  be  the  release  or  dissolution 
of  the  magnesium  from  the  silicate  into 
the  solution. 

Faster  and  less  energy  intensive 
pathways  must  be  identified  in  order  to 
develop  an  economically  viable  process 
based  on  mineral  carbonation.  By 
gaining  a  better  understanding  of  the 
fundamental  reaction  mechanisms,  new 
approaches  could  be  devised  that 
offered  faster  and  more  economical 
carbonation  routes.  Consequently, 
gaining  a  better  understanding  of  this 
process  is  of  interest  to  the  USDOE. 
Skilled  investigators  having  the 
capability  to  conduct  well-planned 
experimental  and  theoretical 
investigations  that  can  elucidate  the 
detailed  reaction  path,  quantify  reaction 
barriers,  and  develop  strategies  to 
increase  carbonation  reaction  rates  are 
encouraged  to  apply. 

Nitrogen/Carbon  Dioxide  Separation 

Since  the  primary  source  of 
greenhouse  gas  emissions,  primarily 
carbon  dioxide,  is  combustion  of  fossil 
fuels  such  as  coal  or  natural  gas,  options 
to  reduce  carbon  dioxide  emissions  are 
being  examined.  In  particular,  inorganic 
membranes  based  on  metals,  ceramics 


or  zeolites  are  suitable  for  the  separation 
of  such  gases  because  they  can  sustain 
severe  conditions  such  as  high  pressure, 
chemical  corrosion,  and  high 
temperature.  Approaches  are  needed 
whereby  the  membrane  can  be  tailored 
to  separate  carbon  dioxide  from  the 
nitrogen,  the  latter  being  the 
predominant  component  in  the  flue  gas 
of  a  fossil  fuel  fired  power  plant.  For 
example,  the  separation  could  be  caused 
by  dopants  in  the  inorganic  membrane 
that  prefer  to  bond  with  carbon  dioxide 
and  facilitate  its  surface  diffusion  along 
the  pore  wall.  Proposals  are  invited 
wherein  factors  such  as  concentration  of 
dopant  and  pore  diameter  will  be 
investigated,  along  with  molecular 
simulations,  in  order  to  maximize  the 
separation  factor. 

Heterogeneous  Rebuming 

Recently,  reburning  with  coal  and 
coal-derived  chars  have  been 
demonstrated  to  be  an  effective  route  for 
the  reduction  of  nitrogen  oxide 
emissions  in  boilers.  Research  is 
necessary  to  identify  concepts  for 
further  reductions  of  nitrogen  oxides 
and  other  detrimental  emissions,  such 
as  carbon  monoxide,  through 
heterogeneous  rebuming. 

One  example  of  such  research  is 
research  to  develop  in-furnace 
combustion  NOx  reduction  technologies 
that  would  reduce  NO\  emissions  below 
0.15  Ib/MMBtu  or  be  utilized  in 
conjunction  with  other  low  cost  NOx 
reduction  technologies  such  as  SNCR  to 
achieve  this  objective  while 
significantly  reducing  the  overall  cost  of 
compliance  when  compared  to  SCR. 

UCR  Innovative  Concepts  Phase-II 
Program 

The  goal  of  the  Phase-II  Program,  the 
principal  R&D  effort  of  the  IC  Program, 
is  to  solicit  research  that  augments 
research  previously  funded  through  the 
Phase-I  Program.  Funding  for  Phase-II 
grants  will  be  limited  to  a  total  of  S200K 
over  a  3-year  period  and  student 
participation  will  be  required.  Only 
institutions  receiving  a  Phase-I  grant 
awarded  in  fiscal  years  2000  and  2001 
will  be  eligible  to  submit  an  application 
for  continuation  of  their  Phase-1 
projects.  It's  anticipated  that  at  least  2- 
3  institutions  submitting  an  application 
with  approaches  that  appear  sufficiently 
promising  from  the  Phase-I  efforts 
could  receive  a  Phase-II  award  in  2002. 

Issued  in  Morgantown,  WV  on  November 
9,  2001 

Randolph  L.  Kesling.  Director. 
Acquisition  and  Assistance  Division. 
|FR  Doc .  01-29244  Filed  11-21-01;  8:45  am] 
BtLUNG  C00€  6450-01 -f> 
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DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratorv-,  Department  of  Energv 
(DOE). 

ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation 

SliMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-02NT41423 
entitled  "Black  Liquor/Biomass 
Gasification  Technologv  Support 
Research  and  Development.  "  It  is  the 
intent  of  the  National  Energy 
Technology  Laboratory  (NETL),  on 
behalf  of  tlie  Office  of  Industrial 
Technologies  (OIT]  in  the  U.S. 
Department  of  Energy  (DOE)  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  to  solicit  the  submission  of 
applications  for  black  liquor/biomass 
gasification  technology  support  research 
and  development.  The  areas  of  interest 
are:  TA-1  Fuels  Chemistri-;  TA-la  Fuels 
Chemistry — Immediate  Needs  for 
Demonstration;  TA-lb  Fuels 
Chemistry — Optimization  Needs  for 
Sustainable  Performance:  TA-2 
Containment.  TA-3  Mill  Integration- 
Steam,  Power,  Pulping,  Causticizing; 
TA-3a  Mill  Integration — Steam,  Power, 
Pulping  Causticizing — Immediate  Needs 
for  Demonstration;  TA-3b  Mill 
Integration — Steam,  Power.  Pulping, 
Causticizing. — Optimization  Needs  for 
Sustainable  Performance;  TA — 4  Process 
Control  and  Optimization;  TA4a— 
Process  Control  and  Optimization — 
Immediate  Needs  for  Demonstration; 
TA-4b — Process  Control  and 
Optimization — Optimization  Needs  for 
Sustainable  Performance;  TA-5— 
Assurance  and  Education:  TA-5a 
Assurance  and  Education — Immediate 
Needs  for  Demonstration.  TA-5b 
Assurance  and  Education — 
Optimization  Needs  for  Sustainable 
Performance:  TA-6  Project  Specific 
Field  Support. 

DATES:  The  solicitation  will  be  available 
through  the  DOE/NETL's  Internet 
address  at 

http://vu\^\:netl. doe.gov/business  and 
can  be  accessed  on  the  "Industry 
Interactive  Procurement  System"  (IIPS) 
webpage  located  at  http://e- 
center.doe.gov  on  or  around  November 
15.  2001. 

ADDRESSES:  NA 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Deborah  I.  Boggs.  MS  107,  US 
Department  of  Energy.  National  Energv 
Technology  Laboratory,  3610  Collins 
Ferry  Road,  P.O.  Box  880,  Morgantown, 


WV  26507-0880,  E-mail  Address: 
dboggs^net!  doe  gov .  Telephone 
Number:  304-285-4473 
SUPPLEMENTAL  INFORMATION:  .^pplled 
and/or  bench-scale  research  and 
development  support  efforts  are  to  be 
undertaken  These  efforts  are  expected 
to  be  promising  new  concepts  and 
optimization  efforts  in  support  of  black 
liquor  recovery  and  biomass  gasification 
technologies  to  the  point  that  thev  can 
be  demonstrated  in  industrial 
applications,  with  primary  interest  in 
the  demonstration  projects  that  are 
underway.  The  scope  of  funded 
activities  is  to  cover,  applied  research 
and  development,  applications 
engineering,  and  proof  of  concept  at  the 
laboratorv-scale.  Technical  areas  needed 
to  be  addressed  include  those  that  are  of 
immediate  needs  for  the  demonstration 
projects  and  those  that  optimize  existing 
systems/concepts  to  improve/sustain 
gasification  performance.  The 
Government  anticipates  5-10  awards. 
Individual  awards  may  range  from 
S500.000-S1  5  million  in  Government 
cost-share.  The  DOE  intends  to  award 
cooperative  agreements,  but  reser\'es  the 
right  to  award  whatever  instrument  is 
considered  to  be  in  the  Government's 
best  interest.  In  accordance  with  EPAct, 
applicants  are  advised  that  this 
solicitation  contains  a  recipient  20% 
cost  sharp  requirement  for  research  and 
development  projects  and  50%  cost 
share  for  demonstration  or  commercial 
application  projects.  This  is  a  percent  of 
the  total  award  value,  not  as  a  percent 
of  the  Government's  share.  The  duration 
of  these  projects  is  expected  to  range 
between  3-5  years. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  vou 
will  also  be  able  to  register  with  IIPS. 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at 

UPS — HelpDeshe>e-cen  ter.  doe.gov.  The 
solicitation  will  only  be  made  available 
in  IIPS,  hard  (paper)  copies  of  the 
solicitation  and  related  documents  will 
not  be  made  available. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  subscribe 
to  the  Business  Alert  Mailing  List  at 
http://wvi-v^-. netl.doe.gov/husiness  Once 
you  subscribe,  you  will  receive  an 
announcement  by  E-mail  that  the 
solicitation  has  been  posted  on  IIPS. 
Telephone  requests,  written  requests,  E- 
mail  requests,  or  facsimile  requests  for 
a  copy  of  the  solicitation  package  will 


not  be  accepted  andor  honored 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/ or  interpretation. 

Issued  in  Morgantown,  WV  on  November 
9  2001 

Randolph  L,  kesling. 

Director.  Acquisition  and  Assistance  Division 

'FK  DrK    m  -2q24.T  Filed  l  l-21-Ol;  8:45  am) 

BILUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Northeast  Oregon  Hatchery — Grande 
Ronde  and  Imnaha  Spring  Chinook 
Project 

AGENCY:  Bonneville  Power 

Administration  (BPA).  Department  of 

Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 

q,nvironmental  impact  statement  (EIS) 

and  notice  of  floodplain  and  wetlands 

involvement. 

SUMMARY:  This  notice  announces  BPA"s 
intention  to  prepare  an  EIS  on  the 
development  of  additional 
supplementation  facilities  and 
modifications  to  existing  facilities  to 
support  the  mitigation  of  impacts  to 
natural  populations  of  spring  chinook 
salmon  in  the  Grande  Ronde  and 
Imnaha  River  basins.  The  U.S.  Fish  and 
Wildlife  Service  (USFWS).  Department 
of  Interior;  and  the  US.  Forest  Service 
(USES).  Department  of  Agriculture,  are 
cooperating  agencies  The  EIS  will 
describe  the  proposed  alternatives  for 
fish -trapping,  rearing,  and  release 
facilities  to  help  restore  spring  chinook 
salmon  populations  in  the  Imnaha  River 
and  Lostine  River  (a  tributar\'  in  the 
Grande  Ronde  River  basin)  of  Northeast 
Oregon  The  planned  facilities  will 
modifv'  and  supplement  existing 
facilities  built  for  the  Lower  Snake  River 
Compensation  Plan  (LSRCP),  a  program 
authorized  by  Congress  in  1976  and 
administered  by  USFWS  to  compensate 
for  spring,  summer,  and  fall  chinook 
salmon  and  steelhead  losses  caused  by 
the  construction  and  operation  of  four 
Federal  dams  on  the  lower  Snake  River. 
This  action  may  involve  floodplain  and 
wetlands  located  in  Wallowa  and  Union 
Counties,  Oregon  In  accordance  with 
DOE  regulations  for  compliance  with 
floodplain  and  wetlands  environmental 
review  requirements.  BPA  will  prepare 
a  floodplain  and  wetlands  assessment 
and  would  perform  this  proposed  action 
so  as  to  avoid  or  minimize  potential 
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harm  to  or  within  the  affected 
floodpldin  and  wetlands.  The 
assessment  and  a  floodpiain  statement 
of  findings  will  be  included  in  the  EIS 
being  prepared  for  the  proposed  project 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
DATES:  Written  comments  on  the  scope 
of  the  Draft  EIS  are  due  to  the  address 
below  no  later  than  lanuan,'  31,  2002. 
(Comments  mav  also  he  made  at  EIS 
scoping  meetings  to  be  held  at  the 
locations  below  on  January  15,  16,  and 
17. 2002 

ADDRESSES:  Send  comment  letters  and 
requests  to  be  placed  on  the  project 
mailing  list  to  Communications, 
Bonneville  Power  Administration — KC— 
7.  P.O  Box  12994,  Portland,  Oregon. 
97212.  The  phone  number  of  the 
Communications  office  is  503-230—3478 
in  Portland;  toll-free  1-800-622-4519 
outside  of  Portland,  (^jmrnents  may  also 
be  sent  to  the  BPA  Internet  address: 
comment@bpa.gov,  or  faxed  to:  503- 
230-3285 

EIS  scoping  meetings  will  be  held  at 
the  imnaha  (Christian  Fellowship.  78782 
Imnahd  Highway.  Imnaha.  Oregon,  at  7 
p  m.  on  lanuary  15.  2002;  at  the  South 
P'ork  Grange.  131  Highway  82.  Lostine. 
Oregon,  at  7  p  m.  on  January  16.  2002; 
and  at  Eastern  Oregon  University.  Hoke 
Hall.  1  University  Boulevard 
(intersection  of  7th  Street  and  1 
.\venue).  LaGrande.  Oregon,  at  7  p.m. 
on  lanuary  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patru  ia  -Smith,  Eiu  ironmental  Project 
Lead — KEC-4.  Btmnevillo  Power 
Administration.  P.O.  Box  3621. 
Portland.  Oregon.  97208-3621.  phone 
nurnl)er  503-230-7349.  fax  number 
503-230-5699.  e-mail  prsmith@bpa.gov: 
or  )av  Marcotte.  Project  Manager — 
KE\VL-4.  Bonneville  Power 
Administration.  P.O.  Box  3621. 
Portland.  Oregon.  97208-3621.  phone 
number  503-230-3943,  fax  number 
503-230-3943.  e-mail 
ji^inarcotte^bpagov 

SUPPLEMENTARY  INFORMATION: 
Background 

Lookingglass  Fish  Hatchery  was 
originally  designed  and  constructed 
under  the  LSRCP  program  to  produce 
two  stocks  of  fish,  the  Imnaha  stock  for 
the  Imnaha  siihhasin  and  a  second  stock 
for  the  tirande  Ronde  subbasin. 
Production  of  spring  chinook  salmon 
under  this  program  began  in  the  early 
1980s.  Beginning  in  the  early  1990s,  the 
fishery  managers  recognized  that  many 
natural  populations  in  Northeast  Oregon 
were  at  imminent  risk  of  extirpation  and 
immediate  action  was  necessar\'.  All 
natural  spring  chinook  salmon 


populations  in  the  Snake  River. 
including  the  Imnaha  and  Grande 
Ronde  Rivers,  were  listed  by  the 
National  Marine  Fisheries  Service 
(NMFS)  as  threatened  under  the 
Endangered  Species  Act  (ESA)  in  May 
1992.  In  response  to  the  listings,  the 
States.  Tribes,  and  USFWS  developed 
plans  to  conserve  Imnaha  and  Grande 
Ronde  spring  chinook  salmon  using 
captive  broodstock  and  hatchery 
supplementation  as  the  preferred 
artificial  propagation  approaches.  These 
programs  were  designed  to  shift  the 
emphasis  of  the  LSRCP  program  from 
compensation  to  conservation  and 
restoration.  Plans  in  the  mid-1990s  to 
conserve  four  stocks  under  ESA  permits 
issued  by  NMFS  were  implemented. 
Because  the  new  programs  did  not 
increase  numbers  of  fish  to  be  produced 
at  Lookingglass  Fish  Hatchery,  an 
assumption  was  made  that  the  existing 
facility,  with  minor  modifications, 
would  be  sufficient  to  meet  the  needs. 

Proposed  Action 

Recently,  fisherv'  managers 
determined  that  it  is  not  possible  to 
meet  the  entire  program's  needs  at 
Lookingglass  Fish  Hatcher^'  and  that, 
without  additional  facilities,  production 
must  be  cut  from  the  conservation 
components  of  the  program.  Therefore, 
this  project  proposes  to  modify  the 
existing  Lookingglass  Fish  Hatchery  and 
Imnaha  satellite  facility  and  build  new- 
facilities  on  the  Lostine  and  Imnaha 
Rivers.  A  new  incubation,  rearing,  and 
trapping  facility  is  proposed  for  the 
Lostine  River,  a  Grande  Ronde  basin 
tributary',  and  a  new  rearing  facility  is 
proposed  for  the  Imnaha  River.  In 
addition,  modifications  are  proposed  to 
the  Lookingglass  Fish  Hatchery  on  the 
Grande  Ronde  River  and  the  Imnaha 
satellite  facility  on  the  Imnaha  River. 
This  project  does  not  involve  program 
issues  or  increases  in  the  number  of  fish 
to  be  produced,  but  rather  new  and 
upgraded  facilities  that  support  an 
existing  approved  program  and  level  of 
fish  production.  Potential  exists  for 
spanning  or  locating  structures  in  the 
surrounding  floodplains  and  activities 
may  involve  wetlands  on  those  sites. 

Process  to  Date 

Based  on  similar  site-specific  projects, 
an  initial  decision  was  made  to  initiate 
an  Environmental  Assessment  (EA).  An 
EA  Determination  was  signed  on 
November  20.  2000.  with  the 
expectation  that  a  Finding  of  No 
Significant  Impact  would  be  attained. 
However,  the  Imnaha  portion  of  this 
project  is  located  within  the  boundaries 
of  the  Hells  Canyon  National  Recreation 
Area  and  the  Imnaha  Wild  and  Scenic 


River.  Modifications  to  the  existing 
Imnaha  satellite  facility  and  any  new 
Imnaha  facilities  may  involve 
construction  in  the  Imnaha  River  that 
could  create  significant  impacts. 
Therefore,  it  has  been  determined  that 
the  appropriate  level  of  environmental 
coverage  is  an  EIS. 

This  is  a  multi-party  project  involving 
Tribal  governments.  State  agencies,  and 
Federal  agencies.  The  parties  include 
the  Nez  Perce  Tribe  (NPT).  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation  (CTUIR).  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW).  USES.  USFWS.  NMFS.  and 
BPA.  Scoping  began  during  the  EA 
process  and  will  continue  for  at  least  30 
days  after  the  filing  of  this  notice  of 
intent  to  prepare  an  EIS.  gathering 
information  on  the  extent  of  the  action, 
range  of  alternatives,  and  the  types  of 
effects  to  be  evaluated.  NEPA  and  other 
environmental  laws  and  regulatory- 
requirements  will  be  merged  into  an 
overall  integrated  process  that  ensures 
compliance  with  all  Federal  and  State 
legal  prerequisites.  A  review  process  in 
accordance  with  the  specific 
requirements  of  each  agency's  NEPA 
regulations  and  manuals  will  allow  for 
an  integrated  effort  that  provides  a  full 
disclosure. 

Alternatives  Proposed  for 
Consideration 

A  reasonable  range  of  alternatives  for 
this  project  would  include  a  proposed 
action  that  examines  a  combination  of 
facility  sites,  new  and  existing  with 
upgrades,  that  would  reasonably 
accommodate  the  LSRCP  biological 
criteria  and  program  objectives. 
Connected,  similar,  and  cumulative 
actions  will  be  considered,  along  with  a 
reasonable  range  of  alternatives  that 
could  fulfill  the  purpose  and  need  of  the 
proposed  action,  including  a  no-action 
alternative.  Mitigation  measures  will  be 
considered,  separate  from  features  of  the 
proposed  action,  that  could  avoid  or 
substantially  reduce  the  environmental 
consequences  of  the  proposed  action. 

Public  Participation  and  Identification 
of  Environmental  Issues 

BPA  has  reinitiated  scoping  for  this 
project,  establishing  a  scoping  period 
during  which  affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the  propo.sed 
EIS.  Scoping  will  help  BPA  ensure  that 
a  full  range  of  issues  related  to  this 
proposal  is  addressed  in  the  EIS.  and 
also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project.  At 
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these  informal  meetings.  NPT.  CTUIR. 
ODFW,  USES.  USFWS.  and  BPA  will 
provide  detailed  information  about  the 
proposed  facilities  and  modifications  to 
existing  facilities.  Written  information 
will  also  be  available,  and  BPA  staff  will 
answer  questions  and  accept  oral  and 
written  comments.  When  completed, 
the  Draft  EIS  will  be  circulated  for 
review  and  comment,  and  BPA  will 
hold  public  comment  meetings  for  the 
Draft  EIS.  BPA  will  consider  and 
respond  in  the  Final  EIS  to  comments 
received  on  the  Draft  EIS, 

The  proposed  action  and  alternatives 
will  be  examined  for  environmental 
effects  on  the  affected  environment.  The 
types  of  impacts  that  will  be  considered 
include  foreseeable  direct  and  indirect 
effects  as  well  as  past,  present,  and 
reasonably  foreseeable  future 
cumulative  effects.  Issues  raised  during 
the  scoping  process  will  be  examined 
and  addressed  in  the  Draft  EIS 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  Oregon,  on  November 
14.  2001. 

Stephen  I.  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 

'FR  Dor  01-29247  Filed  11-21-01;  8:45  am] 
BILUNG  CODE  6450-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -41 5-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  Of  Public  Working  Meetings 

November  16.  2001. 

The  staff  of  the  Federal  Energ>- 
Regulator},-  Commission  (FERC  or 
Commission)  will  hold  additional 
public  working  meetings  to  discuss  the 
environmental  impacts  of  the  East 
Tennessee  Natural  Gas  Company's  (East 
Tennessee)  Patriot  Project  in  Tennessee. 
Virginia,  and  North  Carolina. 

The  locations  and  times  for  these 
meetings  are  listed  below. 
Tuesday.  November  27.  2001.  7:30-10 
p.m.  Carroll  County  High  School 
Auditorium.  100  Cavs  Lane, 
Hillsville.  VA  24343.  (540^728- 
2165  or  (540) 236-4455 
Thursday.  November  29.  2001.  7:30- 
10  p.m.  Martinsville  Middle  School 
Auditorium.  201  Brown  Street. 
Martinsville.  VA  24112.  (276)  634- 
5728 
These  public  working  meetings  are 
designed  to  provide  you  with  more 


information  about  the  project,  and  an 
opportunity  for  you  to  discuss  the 
project  and  alternatives  v'ith  FERC  staff. 
You  may  also  submit  written  comments 
at  the  meeting. 

On  the  dates  of  the  meetings,  we  will 
also  be  conductmg  limited  site  visits  of 
the  project  area,  and  on  November  28. 
2001.  staff  will  conduct  overflight  of  the 
project  area.  Any  one  interested  in 
participating  in  the  site  visits  mav 
contact  the  Commission's  Office 
External  Affairs  at  (201)  208-1088  for 
more  details  and  must  provide  their 
own  transportation. 

David  P.  Boergers, 

.SVrrefan'. 

!FR  Doc  01-29237  Filed  11-21-01;  8:45  ami 

BtLUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-128-012] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  16.  2001, 

Take  notice  that  on  November  6. 
2001.  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No  1.  the 
following  tariff  sheets  with  a  proposed 
effective  date  of  November  1 .  2001 : 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  9 
Original  Sheet  No.  10 

Eastern  Shore  states  that  the  purpose 
of  this  filing  is  to  provide  the  requisite 
information  concerning  the  specific 
negotiated  rate  service  agreement  with 
PECO  Energy  Company  (PECO).  Such 
requisite  information  mcludes  the  exact 
legal  name  of  the  shipper,  the  negotiated 
rate  and  other  applicable  charges,  the 
applicable  rate  schedule,  the  primar\- 
receipt  and  deliver*-  points,  contract 
quantity  and  a  statement  affirming  that 
the  negotiated  rate  service  agreement 
does  not  deviate  in  any  material  aspect 
from  the  form  of  sen-ice  agreement 
contained  in  Eastern  Shore's  FERC  Gas 
Tariff 

Eastern  Shore  states  that  copies  have 
been  mailed  to  all  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intenene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission.  888 
First  .Street.  NE..  VVashington.  DC  20426. 
in  accordance  with  Section  385.214  and 
385.211  of  the  Commission's  Rules  and 


Regulations  .All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154  210  of  the  Commission's 
Regulations  Protests  will  be  c  onsidered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings.  Any  person  w  ishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  /i»p  //WM-M  ./erc.go\-  using  the  'RIMS' 
link,  select  "Docket*  "  and  follow-  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

[FR  Doc  01-29236  Filed  11-21-01;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No  CP02-24-OO0] 

PG&E  Gas  Transmission,  Northwest 
Coiporation:  Notice  of  Application 

Novemtjer  16.  2001. 

Take  notice  that  on  November  9. 
2001.  PG&E  Gas  Transmission, 
Northwest  Corporation  (PG&E)  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  PG&E  to  construct 
a  total  of  53  6  miles  of  42-inch  diameter 
loop  of  its  existing  mainline  svstem  in 
Boundar\-  County  in  Idaho,  and 
Spokane.  Whitman,  and  Walla  Walla 
Counties  in  Washington,  and  Umatilla 
County  in  Oregon  and  to  increse  svstem 
compression  by  adding  19.500  ISO  hp  of 
compression  at  one  existing  compressor 
station  (Station  14)  in  Klamath  Countv. 
Oregon,  all  as  more  fullv  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  be  viewed  on  the  Web  at 
http://v\-w-w. fere  gov  using  the  -RIMS" 
link,  select  'Docket*'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance) 

PG&E  proposes  this  project  to  increase 
its  system  capacity  by  approximately 
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14.5.000  dt'kathrrm.s  per  day  (Dth/d)  of 
annual  pipeline  capacity  and  by  20,000 
nth  d  of  winttT  (Uiiv  c:apacitv.  PG&E 
fstimatfs  that  the  cost  of  the  facilities  is 
estimated  to  be  approximately  Si  1 1.3 
million,  which  it  states  will  be  financed 
usmg  internallv-generated  funds.  PG&E 
proposes  to  install  the  looping  and 
compression  facilities  in  order  to 
provide  the  additional  transportation 
service  by  November  2003  or  sooner. 
PG&E  requests  Commission  approval  by 
December  31.  2002,  at  the  latest,  in 
order  to  complete  the  installation  of  the 
proposed  facilities  in  time  for  the  2003/ 
2004  winter  heating  season. 

PG&E  states  that  it  held  an  open 
season  in  which  it  made  capacity  on  its 
svstem  available  to  interested  shippers 
on  a  not  unduh  discriminatory  basis. 
PG&E  states  that  as  a  result  it  has 
executed  binding,  long  term  precedent 
agreements  for  a  total  of  143.000  Dth/d 
of  annual  service  and  20.000  Dth/d  of 
winter-onlv  service  for  terms  averaging 
25.3  years  with  five  shippers  to  serve 
new  electric  generation  projects  and 
other  uses  in  the  Pacific  Northwest  and 
California.  This  represents  100%  of  the 
proposed  expansion  capacity.  PG&E 
states  that  these  precedent  agreements 
demonstrate  that  there  is  sufficient 
market  demanci  for  natural  gas 
transportati(m  ser\'ice  on  PG&E's  system 
to  support  this  prciject. 

Any  questions  regarding  the 
application  should  be  directed  to  [ohn 
A  Roscher.  Director.  Rates  and 
Reuulatorv  Affairs.  PG&E  Gas 
Transmission.  Northwest  Corporation: 
1400  SW  Fifth  .\venue.  Suite  900; 
Portland.  Oregon;  97201.  (503)  833- 
4254. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  7,  2001 . 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10),  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commissicm  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applic:ant 
and  to  everv  other  party  in  the 
proceeding  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
C.ommission  orders  in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The^econd  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
envirorunental  aspects  of  the  project. 
The  preliminary  determination  typically 
considers  such  issues  as  the  need  for  the 
project  and  its  economic  effect  on 
existing  customers  of  the  applicant,  on 
other  pipelines  in  the  area,  and  on 
landowners  and  communities.  For 
example,  the  Commission  considers  the 
extent  to  which  the  applicant  may  need 
to  exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal, 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.200Ua)(lKiii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boersers, 

Secretary-. 

IFR  Doc.  01-29239  Filed  11-21-01:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-303-000] 

Williams  Energy  Marketing  &  Trading 
Company;  Notice  of  Filing 

Ndvi'inber  \S.  2001. 

Take  notice  that  on  November  13, 
2001.  Williams  Energy  Marketing  & 
Trading  Company  (Williams  EM&T) 
tendered  for  filing  with  the  Federal 
Energy-  Regulatory  Commission 
(Commission)  pursuant  to  section  205  of 
the  Federal  Power  Act  (FPA).  16  U.S.C. 
824d  (1994),  and  part  35  of  the 
Commission's  Regulations,  18  CFR  part 
35.  revised  pages  to  the  Reliability 
Must-Run  Service  Agreements  (RMR 
Agreements)  between  Williams  EM&T 
and  the  California  Independent  System 
Operator  Corporation  (ISO)  for  certain 
RMR  units  located  at  the  Alamitos  and, 
Huntington  Beach  Generating  Stations. 

The  purpose  of  the  filing  is  to  update 
Williams  EM&T's  existing  RMR 
Agreements  to  reflect  an  extension  of 
the  two  existing  RMR  Agreements  and 
certain  annual  updates  to  Schedules  A, 
B,  D  and  I  of  the  RMR  Agreements. 
Copies  of  the  filing  were  served  upon 
the  ISO  and  Southern  California  Edison 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
4,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
w\%'w.  fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronicallv 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  'e-filing"  link. 

David  P.  Boerjjers, 

Sccrt'tary-. 

IFR  Dof:.  01-29240  Filed  11-21-01;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-26-000.  et  al.] 

CPN  3rd  Turbine,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  15.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CPN  3rd  Turbine.  Inc. 

IDocket  No  EG02-25-OO01 

Take  notice  that  on  November  9, 
2001,  CPN  3rd  Turbine.  Inc.  (CPN)  filed 
with  the  Federal  Energy  Regulatorv 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

CPN,  a  Delaware  corporation, 
proposes  to  own  and  operate  a  45  MW 
natural  gas-fired,  simple-cycle, 
combination  turbine  generator  located  at 
the  )ohn  F.  Kennedy  International 
Airport.  CPN  will  sell  the  output  at 
wholesale  to  Calpine  Energy  Services, 
LP.,  and  other  purchasers. 

Comment  date:  December  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  FPL  Energy  Marcus  Hook,  LP. 

IDocket  No.  EG02-27-000I 

Take  notice  that  on  November  13, 
2001.  FPL  Energy  Marcus  Hook.  LP. 
(the  Applicant),  with  its  principal  office 
at  700  Universe  Boulevard,  Juno  Beach. 
FL  33408.  filed  with  the  Federal  Energ\- 
Regulator*'  Conunission  (Commission). 
an  application  for  determination  of 
exempt  wholesale  generator  status 


pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  partnership  engaged  directly 
and  exclusively  in  the  business  of 
developing  and  operating  an 
approximately  740  MW  generating 
facility  to  be  located  in  Marcus  Hook. 
Pennsylvania  Electric  energv  produced 
by  the  facility  will  be  sold  at  wholesale 
or  at  retail  exclusively  to  foreign 
consumers. 

Comment  date.  December  6.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Duke  Energy  Murray.  LLC 

IDocket  No  EG02-28-0001 

Take  notice  that  on  November  13. 
2001.  Duke  Energy  Murray.  LLC  (Duke 
Murray)  filed  with  the  Federal  Energy 
Regulatorv-  Commission  (the 
Commission)  for  determination  an 
application  for  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
.^ct  of  1935.  as  amended,  and  part  365 
of  the  Commission's  regulations. 

Duke  Murray  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  in  Murray  County.  Georgia.  The 
eligible  facilities  will  consist  of  an 
approximately  1.240  MW  natural  gas- 
fired,  combined  cycle  electric 
generation  plant  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholesale. 

Comment  date:  December  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Condon  Wind  Power.  LLC 

IDocket  No.  EG02-29-0001 

Take  notice  that  on  November  13, 
2001,  Condon  Wind  Power,  LLC 
(Condon  Wind  Power),  whose  sole 
member  is  SeaWest  WindPower,  Inc., 
located  at  1455  Frazee  Road,  Ninth 
Floor,  San  Diego.  California  92108.  filed 
with  the  Federal  Energy  Regulator}- 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Condon  Wind  Power  will  construct, 
owm  or  lease  and  operate  a  wind- 
powered  generating  facility  located  near 


Condon.  Oregon  (the  Project)  The 
Project,  which  is  to  be  developed  in  two 
phases,  will  have  a  total  maximum 
output  of  49,8  MW.  Phase  1  is  expected 
to  begin  commercial  operation  no  later 
than  December  31.  2001:  Phase  II  is 
expected  to  begin  commercial  operation 
on  or  about  June  15,  2002.  Condon 
Wind  Power  will  be  engaged  directly 
and  exclusivelv  in  the  Ijusiness  of 
owning  or  leasing  (or  subleasing)  and/or 
operating  the  Project  and  selling  electric 
energy  exclusively  at  wholesale  within 
the  meaning  of  section  32(a)  of  PUHCA 
Comment  date:  December  6,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacv  or  accurarv  nf  the  application, 

5,  Duke  Energy  Murray.  LLC 

[Docket  No.  ER02-302-O00| 

Take  notice  that  on  November  13, 
2001,  Duke  Energv  Murrav,  LLC  (Duke 
Murray)  tendered  for  filing  with  the 
Federal  Energy-  Regulator)-  Commission 
(Commission)  pursuant  to  section  205  of 
the  Federal  Power  .Act  its  proposed 
FERC  Electric  Tariff  No.  1 . 

Duke  Murray  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillar\- 
services,  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Duke  Murray  also  seeks  authoritv  to 
sell,  assign,  or  transfer  transmission 
rights  that  it  may  acquire  in  the  course 
of  its  marketing  activities  Duke  Murrav 
seeks  an  effertni^  date  60  days  from  the 
date  of  filing  for  its  proposed  rate 
schedules. 

Comment  date  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6,  Southwest  Power  Pool,  Inc. 

(IDocket  No.  ER02-304-O00] 

Take  notice  that  on  November  13. 
2001    Southwest  Power  Pool.  Inc.  (SPP) 
submitted  for  filing  with  the  Federal 
Energv  Regulafor\-  Commission 
(Commission)  two  service  agreements 
for  Firm  Point-to-Point  Transmission 
.Service  and  Loss  Compensation  Ser\'ice 
with  Texas-NM  Power  Companv 
(Transmission  Customer). 

SPP  requests  an  effective  date  of 
November  8.  2001  for  these  ser\-ice 
agreements  A  copy  of  this  filing  w-as 
sened  on  the  Transmission  Customer. 

Comment  date:  December  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7,  Condon  Wind  Power.  LLC 
IDocket  No,  ER02-305-0001 

Take  notice  that  on  November  9. 
2001,  Condon  Wind  Power,  LLC 
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(Condon  Wind  Power)  applied  to  the 
Federal  Energy  Regulatorv"  Commission 
(C(jmmission)  for  acceptance  of  Condon 
Wind  Powers  Rate  Schedule  FERC  No. 
1 :  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electric  energy  and  capacity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Comment  date:  November  30.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER02-.306-0001 

Take  notice  that  on  November  13. 
2001.  Southwest  Power  Pool.  Inc.  ISSP) 
submitted  for  filing  with  the  Federal 
Energv  Regulator*'  Commission 
((A)mmission)  two  e.xecuted  service 
agreements  for  Firm  Point-to-Point 
Transmission  Service  with  Aquila 
Energ\  Marketing  Corporation 
(Transmission  Customer). 

SPP  requests  and  effective  date  of 
lanuary  20,  2002  for  these  service 
agreements.  A  copy  of  this  filing  was 
served  on  the  Transmission  Customer. 

Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  American  Transmission  Company 
LLC 

lUuckel  No.  ER02-.U)7-<H)0| 

Take  notice  that  on  November  13, 
2001 ,  American  Transmission  Companv 
LLC:  (ATCLLCl  tendered  for  filing  with' 
the  Federal  Energy  Regulatory 
Commission  (Commission)  Firm  and 
Non-Firm  Point-to-Point  Ser\'ice 
Agreements  for  El  Paso  Merchant 
Energy.  L.P. 

ATCLLC  requests  an  effective  date  of 
October  31. 2001 

Comment  date:  December  4,  2001 .  in 
accordance  with  Standard  Paragraph  E 
■it  the  end  of  this  notice, 

10.  RWE  Trading  Americas  Inc, 

lUockft  Nil.  KKiiJ-iOK-oool 

Take  notice  that  on  November  13, 
2001.  RWE  Trading  Americas  Inc.  (RWE 
Trading)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Ct)mmission) 
for  acceptance  of  RWE  Trading's  FERC 
Electric:  Rate  Schedule  No.  1.  In 
addition.  RWE  Trading  requests  a 
Commission  order  granting  of  certain 
iilanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates,  and  the  waiver  of  certain 
Commission  regulations.  A  )anuary  9, 
2002  effective  datt>  has  been  requested. 

RWE  Trading  intends  to  engage  in 
wholesale  ejectrir  power  and  energy 
purchases  and  sales  as  a  marketer  RWE 
Trading  is  not  in  the  business  of 


generating  or  transmitting  electric 
power.  RWE  Trading  is  a  wholly-owned 
subsidiary  of  RWE  Trading  GmbH  of 
Essen,  Germany,  the  European  power 
marketing  affiliate  of  RWE  AG,  Essen. 
Germany. 

Comment  date:  December  4,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MEP  Clarksdale  Power,  LLC 

[Docket  No.  ER02-.309-OO0J 

Take  notice  that  on  November  13, 
2001,  MEP  Clarksdale  Power,  LLC  (MEP 
Clarksdale),  an  indirect  wholly  owned 
subsidiary  of  Aquila,  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
rate  schedule  to  engage  in  sales  at 
market-based  rates.  MEP  Clarksdale 
included  in  its  filing  a  proposed  code  of 
conduct. 

Comment  date:  December  4,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Reliant  Energy  Desert  Basin,  LLC 

(Docket  No.  ER02-310-OOOJ 

Take  notice  that  on  November  13. 
2001 .  Reliant  Energy  Desert  Basin,  LLC 
(Reliant  Energy  Desert  Basin)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
service  agreement  establishing  Reliant 
Energy  Services,  Inc.  (RES)  as  a 
customer  under  Reliant  Energy  Desert 
Basin's  market-based  rate  tariff  Reliant 
Energy  Desert  Basin  states  that  a  copy  of 
the  filing  was  served  on  RES. 

Reliant  Energy  Desert  Basin  requests 
an  effective  date  of  October  12,  2001  for 
the  service  agreement. 

Comment  date:  December  4,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER02-31 1-000) 

Take  notice  that  on  November  13, 
2001.  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Agreements 
for  Firm  and  Non-Firm  Point-To-Point 
Transmission  Ser\ice  with  Axia  Energv, 
LP  under  Part  II  of  SIGECO's 
Transmission  Services  Tariff.  Docket 
No.  0A96-1 17-000.  filed  July  9.  1996. 
To  date,  no  Service  has  been  provided 
by  SIGECO  to  Calpine  Energy  Services, 
L,P.  pursuant  to  this  Agreement. 

SIGECO  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
service  agreements  to  become  effective 
asof  August  6,  2001. 

Comment  date:  December  4,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER02-312-OO01 

Take  notice  that  on  November  13, 
2001 .  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory- 
Commission  (Commission)  Agreements 
for  Firm  and  Non-Firm  Point-To-Point 
Transmission  Service  with  Calpine 
Energy  services,  L.P.  under  Part  II  of 
SIGECO's  Transmission  Services  Tariff, 
Docket  No.  0A96-11 7-000.  filed  luly  9, 
1996.  To  date,  no  Ser\'ice  has  been 
provided  by  SIGECO  to  Calpine  Energy 
Services,  L.P.  pursuant  to  this 
Agreement. 

SIGECO  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
service  agreements  to  become  effective 
asof  July  13,  2001. 

Comment  date:  December  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  Indiana  Gas  and  Electric 
Company 

IDotket  No.  ER02-3 13-000] 

Take  notice  that  on  November  13, 
2001.  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Agreements 
for  Firm  and  Non-Firm  Point-To-Point 
Transmission  Ser\ice  with  Exelon 
Generation  Company,  LLC  under  Part  II 
of  SIGECO's  Transmission  Services 
Tariff  Docket  No.  0A96-n  7-000,  filed 
July  9,  1996.  To  date,  no  Service  has 
been  provided  by  SIGECO  to  Exelon 
Generation  Company,  LLC  pursuant  to 
this  Agreement. 

SIGECO  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
service  agreements  to  become  effective 
asof  August  6,  2001. 

Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  Indiana  Gas  and  Electric 
Company 

(Do(  ket  No.  ER02-314-O001 

Take  notice  that  on  November  13. 
2001,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Agreements 
for  Firm  and  Non-Firm  Point-To-Point 
Transmission  Service  with  Allegheny 
Energy  Supply  Company.  LLC  under 
Part  II  of  SIGECO's  "Transmission 
Services  Tariff  Docket  No.  0A96-117- 
000,  filed  July  9,  1996.  To  date,  no 
Service  has  been  provided  by  SIGECO  to 
Alleghney  Energy  Supply  Company 
pursuant  to  this  Agreement. 
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SIGECO  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
service  agreements  to  become  effective 
asof  March  19.  2001. 

Comment  date:  December  4,  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Indiana  Gas  and  Electric 
Company 

[Doc  ket  No  ER02-;n5-OO0l 

Take  notice  that  on  November  13. 
2001.  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Agreement  for  Firm  Point-To-Point 
Transmission  Ser\  ice  with  SIGECO 
Wholesale  Power  Marketing  under  Part 
II  of  SIGECO's  Transmission  Services 
Tariff  Docket  No.  0A96-1 17-000.  filed 
July  9.  1996.  To  date,  no  Service  has 
been  provided  by  SIGECO  to  SIGECO 
Wholesale  Power  Marketing  pursuant  to 
this  Agreement. 

SIGECO  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
ser\  ice  agreements  to  become  effective 
asof  March  2.  2001 

Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Xcel  Energy  Services.  Inc. 

[Docket  No  ER02-31B-O0OJ 

Take  notice  that  on  November  13, 
2001,  Xcel  Energy  Ser\'ices,  Inc.  (XES). 
on  behalf  of  Public  Ser\'ice  Company  of 
Colorado  (Public  Service),  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Master  Power  Purchase  and  Sale 
Agreement  between  Public  Service  and 
Wabash  Valley  Power  Association,  Inc. 
(Wabash),  which  is  in  accordance  with 
Public  Service's  Rate  Schedule  for 
Market-Based  Power  Sales  (Public 
Service  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6). 

XES  requests  that  this  agreement 
become  effective  on  November  13,  2001. 

Comment  date:  December  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Sierra  Pacific  Power  Company 

[Docket  No.  ER02-31 7-0001 

Take  notice  that  on  November  13, 
2001,  Sierra  Pacific  Power  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act,  an  executed 
Modification  No.  1  to  Network 
Integration  Transmission  Service 
Agreement  (Modification  to  Service 
Agreement)  between  Sierra  Pacific 
Power  Company  and  the  Truckee 


Donner  Public  Utility  District.  The 
Network  Integration  Transmission 
Service  Agreement  was  filed  in 
compliance  with  Section  29.5  of  the 
Sierra  Pacific  Resources  Operating 
Companies  Open  Access  Transmission 
Tariff  and  accepted  for  filing  effective 
September  15.  1999.  The  Modification 
Agreement  is  being  filed  at  the  request 
of  the  Truckee  Donner  Public  Utility 
District. 

Sierra  has  requested  that  the 
Commission  accept  the  Modification  to 
Ser\'ice  Agreement  and  permit  service 
in  accordance  therewith  effective 
October  1.  2001 

Comment  date:  December  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

20.  Sierra  Pacific  Power  Company 

(Docket  No.  ER02-318-O00J 

Take  notice  that  on  November  13, 
2001 .  Sierra  Pacific  Power  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  section  205  of 
the  Federal  Power  Act.  an  executed 
Modification  No.  1  to  Network 
Integration  Transmission  Service 
Agreement  (Modification  to  Service 
Agreement)  between  Sierra  Pacific 
Power  Company  and  the  City  of  Fallon 
The  Network  Integration  Transmission 
'  Service  Agreement  was  filed  in 
compliance  with  section  29.5  of  the 
Sierra  Pacific  Resources  Operating 
Companies  Open  Access  Transmission 
Tariff  and  accepted  for  filing  effective 
May  8,  2000. 

The  Modification  Agreement  is  being 
filed  at  the  request  of  the  City  of  Fallon. 
Sierra  has  requested  that  the 
Commission  accept  the  Modification 
Agreement  and  permit  service  in 
accordance  therewith  effective 
September  1.  2001. 

Comment  date:  December  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.CinCapVII,  LLC 

(Docket  No  ER02-:u^*-000| 

Take  notice  that  on  November  13, 
2001,  CinCap  VII.  LLC  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
notice  of  change  in  status  and 
amendments  to  its  market-based  rate 
tariff  and  code  of  conduct  to  reflect 
certain  changes  in  its  ownership. 

Comment  date:  December  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  The  Montana  Power  Company 

[Docket  No.  ER02-321-000] 

Take  notice  that  on  November  13. 
2001.  Montana  Power  Company 


(Montana  Power)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  ^ct  supplements 
to  Rate  Schedule  FERC  No.  174.  the 
General  Transfer  .^gr^ement  between 
Montana  Power  anci  the  Bonneville 
Power  Administration  (BPA).  Montana 
Power  states  that  the  supplements  are 
being  filed  to  update  Transfer  Charges 
for  service  rendered  by  Montana  Power 
to  BPA  based  on  changes  in  certain 
transmission  rates  charged  bv  BP.A. 
Montana  Power  has  proposed  to  make 
each  of  the  supplements  effective  in 
accordance  with  their  terms 

Comment  date:  Decemt>er  4.  2001  in 
accordance  with  Standard  Paragraph  E 
at  the  end  uf  this  notice. 

23.  CinCap  Madison,  LLC 

(Docket  No.  ER02-322-OO0  and  EROO-1784- 
0021 

Take  notice  that  on  November  13. 
2001 .  CinCap  Madison.  LLC  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
notice  of  change  in  status  and 
amendments  to  its  market-based  rate 
tariff  and  code  of  conduct  to  reflect 
certain  changes  in  its  ownership. 

Comment  date:  December  4,  2001 .  in 
accordance  with  Standard  Paragraph  E 

at  the  end  nf  this  notice. 

Standard  Paragraph 

E.  .Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  .Ml  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesfants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
Vi-\%-w:  fere  gov  using  the  "RIMS"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2O01(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the    e-Filing"  link. 

David  P.  Boergers, 

Sf(  Tflan 

IKR  D()(    01-29201  Filed  11-21-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2077-016— NWVT] 

USGenNE;  Notice  of  Availability  of 
Environmental  Assessment 

November  16,  2001 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulatums.  18  CFR  part  380  (Order  No. 
486.  .52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Fifteen  Mile 
Falls  Hydroelectric  Project  located  on 
the  Connecticut  River,  in  Grafton 
County.  New  Hampshire  and  Caledonia 
County,  Vermont,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  effects  of  the  project  and 
has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  NE..  Washington.  DC 
20426.  The  EA  may  also  be  viewed  on 
the  web  at  http://i\i\-\\. ferc.fed.gov  using 
the    RIMS  "  link,  select  "Docket#"  and 
follow  the  instructions.  Please  call  (202) 
208-2222  for  assistance. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boert^ers.  Secretary.  Federal  Energy 
Regulatorv'  Commission,  888  First 
Street.  NE..  Room  1-A,  Washington,  DC 
20426.  Please  affix  'Fifteen  Mile  Falls 
Hvdroelectric  Project  No.  2077-016"  to 
all  (  omments.  For  further  informati(m. 
(  ont-K  t  William  Guey-Lee  at  (202)  219- 
2808.  Comments  may  be  filed 
ele(  Ironically  via  the  Internet  in  lieu  of 
paper  See  18  CFR  385.2001(a)(l)(iiiJ 
and  the  instructions  on  the 


Commission's  web  site  under  the  "e- 
Filing"  link. 

David  P.  Boer^ers, 

Secretary. 

(FR  Doc.  01-29242  Filed  11-21-01;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 
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Southern  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  South  System  Expansion  II 
Project  and  Request  for  Comments  on 
Environmental  Issues 

November  16.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
envirormiental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  South  System  Expansion  II  Project 
involving  construction  and  operation  of 
facilities  by  Southern  Natural  Gas 
Company  (Southern)  in  St.  Tammany 
Parish,  Louisiana:  Clarke.  Lauderdale, 
and  lefferson  Davis  Counties, 
Mississippi;  Sumter,  Marengo.  Hale, 
Perry.  Autauga,  Elmore,  Tallapoosa,  and 
Lee  Counties.  Alabama;  and  Harris. 
Talbot.  Monroe.  Bibb,  Jones.  Baldwin. 
Washington.  Jefferson,  Richmond. 
Upson.  Effingham,  and  Chatham 
Counties.  Georgia.'  These  facilities 
consist  of  about  123.3  miles  of  36-. 
30-.  and  24-inch-diameter  pipeline, 
modifications  to  9  existing  compressor 
stations,  construction  of  a  new 
compressor  station  on  the  site  of  a 
previously  abandoned  compressor 
station,  taps,  and  a  meter  station.  The 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 


'  Southerns  application  was  filed  with  the 
Coinini.ssii>n  on  October  1.  2001.  under  Section  7 
of  the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Southern  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is  "^ 

available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us}. 

Summary  of  the  Proposed  Project 

Southern  is  proposing  the  South 
System  Expansion  II  Project  to  expand 
its  existing  mainline  system  and 
increase  capacity  of  its  facilities  in 
Louisiana,  Mississippi,  Alabama,  and 
Georgia  to  supply  increased  quantities 
of  gas  to  existing  local  distribution 
customers  due  to  population  growth  in 
the  region  and  the  increasing  demand 
for  energy  resources.  The  expansion  of 
its  facilities  would  enable  Southern  to 
provide  for  additional  firm 
transportation  capacity  to  serve  eight 
shippers.  This  project  would  allow 
Southern  to  deliver  359.891  thousand 
cubic  feet  per  day  (Mcfd)  of  gas  to  these 
■  shippers. 

Southern  proposes  to  construct, 
install,  and  operate  certain  pipeline 
loops,  compression,  a  meter  station,  and 
other  appurtenances,  in  two  phases. 
Phase  I  would  consist  of  the  facilities 
necessarv'  to  provide  about  320,714 
Mcfd  of  gas,  and  Phase  II  would  consist 
of  the  facilities  necessary  to  provide  the 
remaining  39,177  Mcfd  of  gas. 

Southern  proposes  to  construct  and 
operate  the  following  facilities; 

Phase  I  Facilities 

•  36-inch  South  Main  3rd  Loop  Line 
(Loop  1):  about  13  9  miles  of  36-inch- 
diameter  pipeline  loop  -  of  its  South 
Main  Line  System  from  milepost  (MP) 
75.9  in  Clarke  County.  Mississippi  to 
MP  89.8  in  Lauderdale  County. 
Mississippi; 

•  36-inch  South  Main  3rd  t^oop  Line 
(Loop  2):  about  9.6  miles  of  36-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  115.7  in 
Sumter  County,  Alabama  to  MP  125.3  in 
Marengo  County.  Alabama; 

•  36-inch  South  Main  4th  Loop  Line 
(Loop  3):  about  11.0  miles  of  36-inch- 
diameter  pipeline  loop  of  its  South 


-  ,A  loop  is  a  sfginent  <if  pipeline  that  i.s  installed 
adiar.pnl  to  an  fxistina  pipeline  and  connected  to 
it  on  both  ends  The  liwip  allows  more  gas  to  lie 
moved  through  the  pipeline  system. 
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Main  Line  System  from  MP  138  9  to  MP 
149.9  in  Hale  County.  Alabama: 

•  30-inch  South  Main  3rd  Loop  Line 
(Loop  4):  about  3.4  miles  of  30-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  164.5  to  MP 
167.9  in  Perry  County,  Alabama; 

•  36-inch  South  Main  3rd  Loop  Line 
(Loop  5):  about  7.9  miles  of  36-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  197.9  to  MP 
205.8  in  Autauga  County.  Alabama; 

•  30-inch  South  Main  4th  Loop  Line 
(Loop  6):  about  16.7  miles  of  30-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  233.3  in 
Elmore  County.  Alabama  to  MP  250.0  in 
Tallapoosa  County.  Alabama; 

•  30-inch  South  Main  3rd  Loop  Line 
(Loop  7):  about  5.7  miles  of  30-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  278.1  to  MP 
283.8  in  Lee  County.  Alabama; 

•  36-inch  South  Main  3rd  Loop  Line 
(Loop  8);  about  16.6  miles  of  36-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  311.6  in 
Harris  County.  Georgia  to  MP  328.2  in 
Talbot  County,  Georgia; 

•  30-inch  South  Main  2nd  Loop  Line 
(Loop  9):  about  9,5  miles  of  30-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  362.7  to  MP 
372.2  in  Monroe  County.  Georgia: 

•  30-inch  South  Main  3rd  Loop  Line 
(Loop  10):  about  7.6  miles  of  30-inch 
diameter  pipeline  loop  of  its  South 
Main  Line  system  from  MP  380  6  in 
Bibb  County,  Georgia  to  MP  388,2  in 
lones  County.  Georgia; 

•  24-inch  South  Main  2nd  Loop  Line 
(Loop  12):  about  12.6  miles  of  24-inch- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  465.0  in 
Jefferson  County.  Georgia  to  MP  477.6  in 
Richmond  County.  Georgia:  and 

•  One  new  meter  station  (Port 
Wentworth-SCANA  Meter  Station)  at 
about  MP  104.6  on  its  20-inch-diameter 
Wrens-Savannah  2nd  Loop  Line  in 
Chatham  Countv.  Georgia. 

Southern  also  proposes  to  install 
compression  and  make  other 
modifications  at  the  following 
compressor  stations: 

•  Add  one  12.000  horsepower  (hp) 
centrifugal  compressor  at  the  LaCombe 
Compressor  Station  in  St.  Tammany 
Peuish.  Louisiana.  This  would  be  a  new- 
compressor  station  built  on  an  existing 
site  where  the  original  compressor 
station  was  previously  dismantled: 

•  Rewheel  compression  on  one 
existing  unit  at  the  Gwinville 
Compressor  Station  in  Jefferson  Davis 
County.  Mississippi; 

•  Add  one  6.000  hp  high-speed 
engine  driven  reciprocating  compressor 


at  the  Enterprise  Compressor  Station  in 
Clarke  County.  Mississippi; 

•  Add  one  13.000  hp  centrifugal 
compressor  and  the  removal  of  a  5,880 
hp  unit  at  the  Gallion  Compressor 
Station  in  Hale  County.  Alabama: 

•  Add  one  15.000  hp  centrifugal 
compressor,  the  installation  of 
unloaders  on  one  existing  unit,  and  the 
removal  of  a  5.400  hp  unit  at  the  Elmore 
Compressor  Station  in  Elmore  County, 
Alabama; 

•  Add  one  6,000  hp  reciprocating 
compressor  at  the  Ellerslie  Compressor 
Station  in  Harris  County.  Georgia; 

•  Add  one  4.000  hp  reciprocating 
compressor  at  the  Ocmulgee 
Compressor  Station  in  Bibb  County, 
Georgia; 

•  Add  two  3,550  hp  high-speed 
engine  driven  reciprocating  compressors 
at  the  Hall  Gate  Compressor  Station  in 
Baldwin  County,  Georgia;  and 

•  Add  two  3,550  hp  high-speed 
engine  driven  reciprocating  compressors 
at  the  Wrens  Compressor  Station  in 
lefferson  County.  Georgia, 

Southern  also  proposes  to  construct 
two  dual  12-inc;h  taps  at  about  MP  94,5 
on  its  existing  20-inch  and  14-inch 
Wrens-Savannah  Lines  in  Effingham 
County.  Georgia;  two  dual  12-inch  taps 
at  about  MP  491.2  on  its  existing  16- 
inch  South  Main  and  Loop  Lines  in 
Richmond  County.  Georgia;  and  two  8- 
inch  taps  at  about  MP  104.6  on  its 
existing  20-inch  Wrens  Savannah  Lines 
in  Chatham  Countv.  Georgia, 

Further.  Southern  proposes  to  remove 
previously  abandoned  pipe  from  its 
existing  right-of-way  at  several 
locations.  On  Loop  5.  in  Autauga 
County,  Alabama,  Southern  proposes  to 
remove  a  total  of  about  6.3  miles  of  12- 
inch  pipe  between  MP  197.9  and  MP 
200,0.  and  MP  201.6  and  MP  205.8  of 
its  existing  South  Main  Line  System,  On 
Loop  6.  in  Elmore  and  Tallapoosa 
Counties.  Alabama.  Southern  proposes 
to  remove  a  total  of  about  1  4  miles  of 
12-inch  pipe  between  MP  233.3  and  MP 
233.9;  MP  241.2  and  MP  241,5:  and  MP 
246,7  and  247.2  of  its  existing  South 
Main  Line  System. 

Phase  II  Facilities 

•  30-inch  South  Main  2nd  Loop  Line 
(Loop  9):  about  4  0  miles  of  30-inch- 
diameter  pipehne  loop  of  its  South 
Main  Line  system  from  MP  372.2  to  MP 
376.2  in  Monroe  County.  Georgia;  and 

•  30-inch  South  Main  3rd  Loop  Line 
(Loop  1 1 ):  about  4.8  miles  of  30-inr  h- 
diameter  pipeline  loop  of  its  South 
Main  Line  System  from  MP  420.2  in 
Baldwin  County.  Georgia  to  MP  425.0  in 
Washington  County.  Greorgia 

Southern  also  proposes  to  instail 
compression  and  make  other 


modifications  at  the  following 
compressor  station: 

•   Add  one  4.730  hp  high-speed 
engine  driven  reciprocating  compressor 
at  the  Thomaston  Compressor  Station  in 
Upson  Countv.  Georgia, 

The  general  location  of  Southern's 
proposed  facilities  is  shown  on  the  map 
attac'hed  a.';  appendix  1   ' 

Land  Requirements  for  Construction 

Construction  of  Southern's  proposed 
facilities  would  require  about  1.488 
acres  of  land,  including  construction 
right-of-way  for  the  loops,  taps,  and  the 
meter  station:  and  extra  work  areas 
needed  for  pipe  storage  vards.  staging 
areas,  and  warehouse  sites  The  majority 
of  the  loops  would  be  constructed 
directly  adjacent  to  Southern's  existing 
rights-of-way.  For  the  construction  of 
the  30-  and  36-inch-diameter  loop 
segments.  Southern  proposes  to  use  a 
95-foot-wide  construction  right-of-wav, 
which  includes  a  25-to  55-foot  overlap 
of  the  existing  right-of-way  for 
workspace  and  temporary  spoil  storage. 
For  the  installation  of  the  24-inch- 
diameter  pipeline  on  Loop  12.  Southern 
proposes  to  use  a  75-foot-wide 
construction  right-of-way.  which 
includes  a  60-foot  overlap  of  the 
existing  right-of-way.  with  15-feet  of 
new  temporarv'  c  onstruction  right-of- 
way  to  be  cleared  Because  of  the  use  of 
Southern's  existing  right-of-way  for 
construction.  Southern  indicates  that 
only  about  107  acres  would  be 
maintained  as  new  permanent  right-of- 
way. 

The  upgrades  and  modifications  to 
th<>  rompressor  stations  would  be 
performed  within  the  existing  Southern 
facilities,  and  would  not  require  the 
clearing  of  additional  land. 

Construction  access  to  Southern's 
project  generally  would  be  via  the 
construction  right-of-way  and  existing 
road  network.  Southern  has  identified 
135  existing  private  access  roads 
necessary  fur  the  construction  of  its 
project. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
\vhene\er  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 


'  The  appendices  referenc  <k1  in  this  notice  are  not 
being  prmted  in  the  Federal  Register  (x)pie!t  are 
available  on  the  Commissions  website  at  the 
RIM.S"  link  or  from  the  Commissions  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE.  Koom  2A.  Washington.  DC  20426.  orcdll 
(202)  208-1371,  For  instructions  on  connecting  to 
RIMS  refer  to  the  last  page  of  this  notice  (i)pies  of 
the  appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


( 
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Necessity.  NEPA  also  requires  US'*  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environnientdl  issues  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources  and  wetlands 

•  Vegetation  and  wildlife  reliability 
i?nd  safety 

•  Threatened  and  endangered 

•  Cultural  resources 

•  Land  use 

•  Air  quality  and  noise  species 

We  will  evaluate  possible  alternatives 
to  the  proposed  project  or  portions  of 
the  project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts  on 
the  various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  mav  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  .service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  8. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  de.serve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Water  Resources  arid  Wetlands 
— Crossing  91  perennial  waterbodies. 


•*    Wp".  'us",  and  "our",  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Project.s 
(OEP). 


— Crossing  29  wetlands,  including  42.8 
acres  of  forested  wetlands. 

•  Vegetation 

— About  354.5  acres  of  upland  forest  to 

be  cleared. 
— Potential  impact  on  7  Federally-listed 

threatened  and  endangered  plant 

species. 

•  Threatened  and  Endangered 
Species 

— Potential  impact  on  6  Federally-listed 
bird  species. 

— Potential  impact  on  3  Federally-listed 
reptile  species. 

— Potential  impact  on  3  Federally-listed 
fish  species. 

— Potential  impact  on  13  Federally- 
listed  invertebrate  species. 

— Potential  impact  on  2  Federally-listed 
ainphibian  species. 

•  Soils 

— About  33.6  miles  of  the  pipeline  right- 
of-way  have  soils  with  a  high 
susceptibility  to  erosion. 

— Crossing  about  36.0  miles  of  prime 
farmland. 

•  Land  Use 

— Impact  on  41  residences  located 
within  50  feet  of  the  construction 
work  area. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded. 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St.,  N.E.,  Room 
lA.  Washington.  DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1 ,  P}-!! .  1 ; 

•  Reference  Docket  No.  CP02-1-000: 
and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  17.  2001. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 


Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  removed  from  the 
environmental  mailing  list. 

Due  to  current  events,  we  cannot 
guarantee  that  we  will  receive  mail  on 
a  timely  basis  from  the  U.S.  Postal 
Service,  and  we  do  not  know  how  long 
this  situation  will  continue.  However, 
we  continue  to  receive  filings  from 
private  mail  delivery  services,  including 
messenger  services  in  a  reliable  manner. 
The  Commission  encourages  electronic 
filing  of  any  comments  or  interventions 
or  protests  to  this  proceeding.  We  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  our 
environmental  analysis  of  this  project. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  inten'enor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  inter\'enor  status  to  have  vour 
environmental  comments  considered. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
niK-w. fere. gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
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CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-29238  Filed  11-21-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  Wrtti  the  Commission, 
Establishing  Procedures  for 
Relicensing,  and  a  Deadline  for 
Submission  of  Final  Amendments 

November  16.  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2000-036. 

c.  Date  Filed:  October  31.  2001. 

d.  Applicant:  Power  Authority  of  the 
State  of  New  York. 

e.  Name  of  Project:  St.  LawTence-FDR 
Power  Project. 

f  Location:  Located  on  the  St. 
Lawrence  River  near  Massena,  in  St 
Lawrence  County,  New  York.  There  are 
no  Federal  lands  located  within  the 
project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Joseph  ). 
Seymour.  Chairman  and  Chief  Executive 
Officer,  Power  Authority  of  the  State  of 
New  York.  30  South  Pearl  Street. 
Albany.  NY  12207-3425.  (518)  433- 
6751. ' 

Mr.  John  J.  Suloway.  Director, 
Licensing  Division,  Power  Authority  of 
the  State  of  New  York,  123  Main  Street. 
White  Plains.  NY  10601-3170.  (914) 
287-3971. 

i  FERC  Contact:  Ed  Lee.  (202)  219- 
2809  or  E-Mail  ed.lee@ferc.fed.us. 

'].  The  existing  St.  Lawrence- FDR 
Power  Project  is  part  of  the  International 
St.  Lawrence  Power  Project  which  spans 
the  international  portion  of  the  St. 
Lawrence  River  and  consists  of  two 
power  developments-  (1 )  the  Robert  H. 
Saunders  Generating  Station  and  (2)  St. 
Lawrence-FDR  Power  Project.  The 
Power  Authority  of  the  State  of  New 
York  operates  the  St.  Lawrence- FDR 
Power  Project  and  the  Ontario  Power 
Generation  operates  the  Rotiert  H. 
Saunders  Generating  Station  (located  in 
Canada  and  not  subject  to  the 
jurisdiction  of  the  Commission). 


The  St.  Lawrence-FDR  Power  Project 
facilities  include  (a)  All  or  portions  nf 
four  dams  (Robert  Moses  Power  Dam. 
Long  Sault  Dam.  Massena  Intake,  and 
the  U.S.  portion  of  the  Iroquois  Dam), 
flj)  generating  facilities,  (c)  the  US 
portion  of  a  reservoir  (Lake  St. 
Lawrence),  (d)  seven  dikes,  and  (e) 
appurtenant  facilities.  The  project  has  a 
total  installed  capacity  of  912.000-kW 
and  an  a\erage  annual  generation  of 
about  6.650,000  megawatt  hours.  All 
generated  power  is  utilized  within  the 
applicant's  electric  utility  system. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2-A. 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http:/ fwwy^-.  fere. fed. us/ 
online/ rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

1  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Notice  of  application  has  been  accepted  for 

filing 
Notice  soliciting  final  terms  and  conditions 
Notice  of  the  availability  of  the  draff  NEPA 

document 
Notice  of  the  availability  of  the  final  NEPA 

document 
Order  issuing  the  Commission's  decision  on 

the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  soliciting  final  terms 
and  conditions. 

David  P.  Boergers, 

Secretan, 

|FR  Doc.  01-29241  Filed  11-21-01;  8:45  am] 

BOXING  CODE  6717-01-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

November  16.  2001 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2232-431. 


c.  Date  Filed:  October  26.  2001. 

d.  Applicant:  Duke  Energy 
Corporation. 

e  .\ame  of  Project:  CaXawha-W'aXeree 
Hydroelectric  Project. 

f.  Location:  On  Lake  Norman  at  the 
Astoria  Subdivision,  in  Catawba 
County.  North  Carolina  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791{a)-825(r). 

h.  Applicant  Contact  Mr  E  M. 
Oaklev.  Duke  Energy  Corporation,  P.O 
Box  1006  (ECl2Y).T.harlotte.  NC 
28201-1006.  Phone:  (704)  382-5778. 

i.  FERC  Contact  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076.  or  e-mail 
address:  brian.romanek@ferc  fed. us 

i.  Deadline  for  filing  comments  and 
motions  December  26.  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  W^ashington  DC  20426 
Comments,  protests  and  mter\entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link. 

Please  include  the  project  number 
(2232-431)  on  any  comments  or 
motions  filed. 

k  Descnption  of  Proposal:  Duke 
Energy  Corporation  proposes  to  lease  to 
Bridgewater  IV.  LLC  one  parcel  of  land 
underlying  the  proiect  reser\oir  (a  total 
of  0  577  acres)  for  a  proposed 
commercial  residential  marina.  The 
proposed  lease  area  would 
accommodate  2  cluster  boat  docks  and 
provide  access  to  the  reservoir  for 
residents  of  the  Astoria  Subdivision. 
The  proposed  docks  would 
accommodate  20  boats.  No  dredging  is 
proposed. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:.'/ 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission  s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Inten'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
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consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  m 
all  capital  letters  the  title 

COMMENTS '. 

RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS'.  "PROTEST".  OR 

"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
p   Agency  Comments — Federal,  state, 
rind  local  agencies  are  invited  to  file 
(  omments  on  the  described  application. 
A  copy  of  thf  applirat:f)n  may  be 
obtained  by  agencies  directlv  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  n(j  comments.  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants  representatives. 

q.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
(omments  on  the  described  application. 
.•\  copy  of  the  application  may  be 
nbtdined  by  agencies  directly  from  the 
Applicant.  If  an  agent  \  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boersers, 

IKK  [)(«:.  01-29243  Filed  11-21-01;  8:45  am] 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Floodplaln/Wetland  Involvement  at  the 
Supply  Creek  Crossing  for  the  Granby 
Pumping  Plant-Marys  Lake  69-Kllovolt 
Transmission  Line,  Grand  County, 
Colorado 

AGENCY:  Western  Area  Power 
.•\dniinistration.  DOE. 
ACTION:  Notice  of  Involvement. 

summary:  Western  Area  Power 
.\(lministration  (Western),  a  power 
marketing  agency  of  the  U.S. 
Department  of  Energy  (DOE),  is  the  lead 
Federal  agency  for  a  proposal  to  reroute 


a  0.8  mile  section  of  the  Granby 
Pumping  Plant-Marys  Lake  69-kilovolt 
(kV)  transmission  line,  located  in  Grand 
County,  Colorado,  approximately  10 
miles  north  of  the  Town  of  Granbv 
Western  plans  to  remove  eight  wood- 
pole  H-frame  structures  from  the 
existing  right-of-way  and  relocate  them 
farther  to  the  west,  a  distance  ranging 
from  a  few  hundred  feet  to 
approximately  1.000  feet.  All  the 
proposed  work  will  likely  occur  within 
a  100-year  fioodplain  of  Supply  Creek. 
Both  the  existing  transmission  line  and 
the  proposed  reroute  cross  a  wetland 
associated  with  Supply  Creek,  as  well  as 
an  irrigated  meadow.  The  landowner 
has  requested  that  Western  relocate  this 
section  of  line  to  facilitate  his  ongoing 
ranching  operations.  Access  to  this 
section  of  transmission  line  for 
maintenance  is  difficult  due  to  hay 
meadow  irrigation  and  naturally 
occurring  wet  conditions.  Relocation  of 
the  line  will  reduce  the  number  of 
transmission  line  structures  presently 
located  within  the  wetland  area.  In 
accordance  with  the  DOE's  Fioodplain/ 
Wetland  Review  Requirements  (10  CFR 
1022).  Western  will  prepare  a 
fioodplain/wetland  assessment  and  will 
perform  the  proposed  actions  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
fioodplain/wetland. 
DATES:  Comments  on  the  proposed 
fioodplain/wetland  action  are  due  to  the 
address  below  no  later  than  December 
10. 2001. 

ADDRESSES:  Comments  should  be 
addres,sed  to  Mr.  Jim  Hartman. 
Environmental  Manager.  Rocky 
Mountain  Region,  Western  Area  Power 
Administration.  PO  Box  3700.  Loveland, 
CO.  8053&-3003.  fax  (970)  461-7213. 
email  hartman@wapa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rodney  Jones.  Environmental  Specialist. 
Rocky  Mountain  Customer  Service 
Region,  Western  Area  Power 
Administration.  PO  Box  3700.  Loveland, 
CO  80539-3003.  telephone  (970)  461- 
7371.  email  rjnnes'fiixdpa  gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposal  to  relocate  a  0.8  mile  section 
of  the  Granby  Pumping  Plant-Marys 
Lake  69-kV  transmission  line  will 
involve  construction  activities  within  a 
fioodplain  and  a  wetland,  including 
removal  of  eight  existing  wood  pole  H- 
frame  transmission  line  structures  and 
the  installation  of  eight  similar 
structures  within  a  new  relocated  right- 
of-way.  The  structures  located  at  either 
side  of  the  relocation  may  be  modified, 
or  reconstructed,  at  the  same  location. 
Some  construction  activities  would  take 
place  during  the  winter  months  when 


the  ground  is  frozen  to  facilitate  access 
in  the  extremely  wet  areas.  The 
fioodplain/wetland  assessment  will 
examine  the  proposed  construction 
activities.  The  Supply  Creek  crossing  is 
located  in  Grand  Countv,  Colorado  in 
T.3  N..  R.  76  W.,  sections  11  and  14. 
Maps  and  further  information  are 
available  from  the  Western  contact 
above. 

Dated:  November  8.  2001. 
Michael  S.  Hacskaylo, 

Administrator. 

(FR  Doc;.  01-29246  Filed  11-21-01;  8:45  am] 

HLUNG  CODE  64S(M11-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7107-1] 

Access  to  Confidential  Business 
Information  by  MacFadden  & 
Associates,  inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  access  to  data  and 
request  for  comments. 


SUMMARY:  EPA  will  authorize  its 
contractor,  MacFadden  &  Associates, 
Inc.  (MAI)  to  access  confidential 
business  information  (CBI)  which  has 
been  submitted  to  EPA  under  the 
authority  of  all  sections  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1976,  as  amended.  EPA  has  issued 
regulations  that  outline  business 
confidentiality  provisions  for  the 
Agency  and  require  all  EPA  Offices  that 
receive  information  designated  bv  the 
submitter  as  CBI  to  abide  by  these 
provisions.  MAI  will  provide  support  to 
the  Office  of  Solid  Waste  (OSW)  in 
operating  the  RCRA  CBI  Center  (CBIC). 
a  secure  storage  area  that  contains  all 
records/documents  that  are  received  by 
OSW  with  a  claim  of  business 
confidentiality. 

DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  3,  2001. 

ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305VV). 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  Comments 
should  be  identified  as  "Access  to 
Confidential  Data." 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460,  703-308-7909. 
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SUPPLEMENTARY  INFORMATION: 

1.  Access  to  Confidential  Business 
Information 

Under  EPA  Contract  No.  GS-35F- 
0599}.  MAI  will  assist  the  Information 
Management  Branch,  within  the 
Communications,  Information,  and 
Resources  Management  Division,  of  the 
Office  of  Solid  Waste  (OSW)  in 
operating  the  RCRA  Confidential 
Business  Information  Center  (CBIC). 
OSW  collects  data  from  industry  to 
support  the  RCRA  hazardous  waste 
regulatory  program.  Some  of  the  data 
collected  from  industry'  are  claimed  by 
industry  to  contain  trade  secrets  or  CBI. 
In  accordance  with  the  provisions  of  40 
CFR  part  2.  subpart  B.  OSW  has 
established  policies  and  procedures  for 
handling  information  collected  from 
industry,  under  the  authority  of  RCRA, 
including  RCRA  Confidential  Business 
Information  Security  Manuals.  MAI 
shall  protect  from  unauthorized 
disclosure  all  information  designated  as 
confidential  and  shall  abide  by  all 
RCRA  CBI  requirements,  including 
procedures  outlined  in  the  RCRA  CBI 
Security  Manual.  MAI  will  also  provide 
data  base  management  support  to  the 
RCRA  CBIC  document  tracking  system. 

The  US  Environmental  Protection 
Agency  has  issued  regulations  (40  CFR 
part  2.  subpart  B)  that  outlines  business 
confidentiality  provisions  for  the 
Agency  and  require  all  EPA  Offices  that 
receive  information  designated  by  the 
submitter  as  CBI  to  abide  by  these 
provisions.  MAI  will  be  authorized  to 
have  access  to  RCRA  CBI  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual." 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  RCRA  that  EPA  will  provide 
HAZMED  access  to  the  CBI  records 
located  in  the  RCRA  CBIC.  Access  to 
RCRA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  only. 
Contractor  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  confidential  information. 

Dated:  November  9.  2001. 
Elizabeth  A.  Cotsworth. 

Director.  Office  of  Solid  Waste. 

IFR  Doc.  01-29273  Filed  11-21-01:  8:45  ara] 

BIUJNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6623-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  Mav  18.  2001  (97  FR 
27647). 

Draft  EISs 

EBP  \o  D-AFS-J65353-MT  Rating 
EC2,  Threemile  Stewardship  Project. 
Proposed  Short-Term  and  Long-Term 
Vegetation  and  Road  Management 
Activities.  Ashland  Ranger  District, 
Custer  National  Forest.  Powder  and 
Rosebud  Counties.  MT. 

Summarv.  EPA  expressed 
environmental  concerns  and  requested 
more  detailed  descriptions  of 
alternatives,  treatment  types,  road 
construction  and  reconstruction  and 
further  explanation  of  how 
environmental  or  ecological 
considerations  will  be  integrated  into 
the  stewardship  contracting  and 
oversight  EPA  recommended 
improvements  in  the  air  quality  impact 
analysis  for  prescribed  fire,  and 
Alternative  4  which  may  provide  greater 
watershed  benefits. 

ERP  No.  D-DOE-G060 12-00  Rating 
EC2.  Technical  Area  18  (TA-18) 
Relocation  of  Capabilities  and  Materials 
at  the  Los  Almos  National  Laboratory 
(LAND.  Operational  Activities  Involve 
Research  in  and  the  Design. 
Development.  Construction,  and 
Application  of  Experiments  on  Nuclear 
Criticality,  NM.  N'V  and  ID. 

Summary  EPA  expressed 
environmental  concerns  and  asked  for 
additional  information  and  discussion 
in  the  FEIS  on  accident  history  and  on 
weapons  development  activities  at  the 
sites  under  consideration. 

ERP  So  iy-FAA-F5 1048-11  Rating 
LO,  South  Suburban  Airport.  Proposed 
Site  Approval  and  Land  Acquisition. 
For  Future  Air  Carrier  Airport.  Will  and 
Kankakee  Counties,  IL 

Summary:  EPA  had  no  environmental 
objections  to  the  project  as  proposed 

ERP  No.  D-NOA-F39039-MI  Rating 
LO.  Indiana  Lake  Michigan  Coastal 
Program  Document,  Federal  Approval 


and  Implementation.  Coastal  Zone 
Management.  Lake.  Porter  and  LaPorte 
Counties.  MI. 

Summon,':  EPA  had  no  environmental 
objections  to  the  program  and  DEIS 
which  are  positive  steps  in  the  long- 
term  management  of  southern  Lake 
Michigan's  coastal  resources.  EPA 
encouraged  NOAA  to  emphasize 
proactive  management  responses  in  the 
Coastal  Program  to  water  quaiitv. 
control  of  invasive  species  and  public 
health  threats. 

Final  EISs 

ERP  No  F-,\FS-G36152-NM  Santa 
Fe  National  Forest.  Santa  Fe  Municipal 
Watershed  Project.  Servere  Crown  Fire 
Reduction  and  Sustainable  Forest  and 
Watershed  Conditions  Restoration 
Implementation.  Pecos  Wilderness  to 
Cochitti  Lake.  Santa  Fe  National  Forest, 
Santa  Fe  County.  NM 

Summary:  EPA  expressed  lack  of 
environmental  obiections  on  the  FEIS. 

ERP  No  F-BLK1-K39058-CA  Cadiz 
Groundwater  Storage  and  Dr\-Year 
Supply  Program,  Construction  and 
Operation,  .\mendment  of  the  California 
Desert  Conser\ation  Area  (CDCA)  Plan. 
Issuance  of  Right-of-Way  Grants  and 
Permits,  San  Bernardino  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  the  project 
could  result  in  long-term  adverse 
impacts  to  groundwater,  springs  and 
seeps  if  monitoring  and  mitigation 
measures  are  not  proper! \  applied 
Because  we  lack  important  baseline 
data,  it  will  be  critical  to  continually 
monitor  impacts  and  refine  models  and 
management  strategies  EPA 
recommended  an  independent  third 
party  review  impact  assessments  be 
made  by  the  Metropolitan  Water  District 
and  the  Technical  Review  Panel. 

ERP  No  F-NTS-K61153-C.A  Alcatraz 
Island  Historic  Preservation  and  Safety 
Construction  Program.  Protection  and 
Implementation.  San  Francisco  Countv, 
CA 

Summaiy  No  formal  comment  letter 
was  sent  to  the  preparing  agencv 

ERP  No.  FS-rUS-A82ni-00" 
Carmabis  Eradication  in  the  Contiguous 
United  States  and  Hawaii,  Updated 
Information  concerning  New  Scientific 
Data  on  Herbicidal  Eradication. 

Sum/nan'  EP.^  review  of  the  Final 
SEIS  concludes  that  it  adequately 
addresses  EPA's  environmental 
concerns  expressed  on  the  Draft  SEIS. 

ERP  No  FS-UMC-K 11067-00  Yuma 
Training  Range  Complex  Management. 
Operation  and  Development.  Marine 
Corps  .Mr  Station  Yuma.  Goldwater 
Range,  Yuma  and  La  Paz  Cos..  AZ  and 
Chocolate  Mountain  Range.  Imperial 
and  Riverside  Counties.  CA. 
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Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  Fl-AFS-165250-CO' Forest 
Development  Trail  (FDT)  1135  (Araphn 
Ridge  Trail),  Forest  Development  Road 
(FDR)  711,1  and  FDR  71 1,1  A  Motorized 
or  Non-Motorized  Determination  and 
Trailhead  Parking  Areas  Creation  at 
both  ends  of  the  Trail.  Routt  National 
Forest.  Jackson  County.  CO, 

Summun,':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  November  20.  2001, 
Joseph  C,  Montgomery, 

Dm-ttor.  SEP.\  Compliance  Division,  Office 

of  Federal  Activities. 

IFR  Do(    01-2^274  Filed  11-21-01;  8:45  am| 

BILLING  CODC  65«0-50-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6623-«] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsiblp  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  i^'ww. epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental 
Impact  Statements  filed  November  12. 
2001  through  November  16.  2001 
pursuant  to  40  CFR  1506  9, 
EIS  No.  0104.33.  Final  EIS.  AFS.  CO. 
Nucla-Telluride  Transmission  Line 
Project,  Permit  Approval  and  Funding 
for  Construction  and  Operation  of  a 
115  kV  Transmission  Line  between 
the  Nucla  Substation  in  Montrose 
County  and  either  the  Telluride  or 
Sunshine  Substations  in  San  Miguel 
County,  CO,  lV'a;(  Period  Ends: 
December  24,  2001.  Contact:  Steve 
Wells  (970)  327-4261, 
EIS  So.  010434.  Draft  EIS.  COE.  ID.  WA. 
McNary  Reservoir  and  Lower  Snake 
River  Reservoirs,  To  Maintain  the 
Authorized  Navigation  Channel, 
Dredged  Material  Management  Plan 
(DMMP),  Walla  Walla  District,  Lower 
Snake  River  and  Columbia  River.  ID 
and  WA,  Comment  Period  Ends: 
Januarv  07,  2002,  Contact:  Jack  Sand 
(509) 527-7287, 
EIS  \'o.  010435.  Final  EIS,  COE,  LA, 
West  Bay  Sediment  Diversion 
Channel  Project,  Construction, 
Funding,  Plaquemines  Parish,  LA, 
Wait  Period  Ends:  December  24,  2001, 
Contact:  Sean  P,  Mickal  (504)  862- 
2319 
EIS  \o  010436.  Final  EIS.  FRC,  MA,  CT, 
Phase  Ill/Hubline  Project, 
Construction  and  Operation  a  Natural 
Gas  Pipeline,  Maritimes  and 
Nonheast  Pipeline  (Docket  No,  CPOl- 
4-000),  Algonquin  Gas  Transmission 


(Docket  No.  CPOl-5-000)  and  Texas 
Eastern  Transmission  (Docket  No, 
CPOl-8-000).  MA  and  CT.  Wait 
Period  Ends:  December  24.  2001. 
Contact:  David  P,  Boergers  (202)  208- 
1371. 

EIS  No.  010437,  Final  EIS,  AFS,  OR, 
Anthony  Lakes  Mountain  Resort 
Master  Development  Plan.  Upgrading 
and  Additional  Development, 
Approval.  Baker  Ranger  District, 
Wallowa-Whitman  National  Forest, 
Grant.  Union  and  Baker  Counties,  OR, 
Wait  Period  Ends:  December  24,  2001, 
Contact:  Charles  L.  Ernst  (541)  523- 
1901. 

EIS  No.  010438,  Final  EIS,  FHW.  IL,  Fox 
River  Bridge  Crossings,  To  Construct 
up  to  Five-Bridges  across  the  Fox 
River.  NPDES  Permit,  COE  Section  10 
and  404  Permits,  Kane  County,  IL, 
Wait  Period  Ends:  December  24.  2001 , 
Contact:  Norman  R,  Stoner  (217)  492- 
4640. 

EIS  No.  010439.  Final  Supplement  EIS, 
NOA.  AK,  Steller  Sea  Lion  Protection 
Measures  in  the  Alaska  Groundfish 
Fisheries,  Fishery  Management  Plans 
for  Groundfish  of  the  Gulf  of  Alaska 
and  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area, 
AK,  Wait  Period  Ends:  December  24, 
2001.  Contact:  James  W,  Balsiger  (907) 
586-7221, 

EIS  No.  010440.  Final  EIS.  FRC.  WA. 
Cowlitz  River  Hydroelectric  Project 
(No,  2016-044),  Relicensing  of  the 
Existing  462-megawatt,  Cowlitz  River, 
City  of  Tacoma,  WA,  Wait  Period 
Ends:  December  24,  2001,  Contact: 
David  Turner  (202)  219-2844, 

EIS  No.  010441.  Final  EIS,  EPA.  FL. 
Tampa  Bay  Regional  Reservoir 
Project.  Construction  and  Operation 
an  1  lOO-acre  Reservoir  Facilitv, 
Hillsborough  River.  Tampa  Bypass 
Canal  and  Alafia  River.  Hillsborough 
County,  FL,  Wait  Period  Ends: 
December  24.  2001,  Contact:  John 
Hamilton  (404)  562-9617, 

EIS  No.  010442.  Final  EIS,  COE,  SD. 
Title  VI  Land  Transfer  South  Dakota, 
Transfer  of  91,178  Acres  of  Land  at 
Lake  Oahe,  Lake  Sharp,  Lake  Francise 
Case,  and  Lewis  &  Clark  Lake,  from 
the  US  Army  Corps  of  Engineers 
(USAGE)  to  the  South  Dakota 
Department  of  Game,  Fish  and  Parks 
(SDGFP),  SD.  Wait  Period  Ends: 
December  24.  2001.  Contact:  Patty 
Freeman  (402)  221-3803. 

Amended  Notices 

EIS  No.  01 0326.  Draft  EIS.  APH. 
Programmatic — EIS  Rangeland 
Grasshopper  and  Mormon  Cricket 
Suppression  Program.  Authorization, 
Funding  and  Implementation  in  17 
Western  States.  AZ,  CA,  CO.  ID.  KS. 


MT,  NB.  NV,  NM,  ND,  OK,  OR.  SD. 
TX,  UT,  WA  and  WY,  Comment 
Period  Ends:  November  28.  2001 , 
Confac*;  Charles  L,  Brown  (301)  734- 
8247.  Revision  of  FR  Notice  Published 
on  08/31/2001:  CEQ  Review  Period 
Ending  on  11/14/2001  has  been 
Extended  to  11/28/2001, 

EIS  No.  010367.  Draft  EIS.  BIA,  CA.  NV. 
Truckee  River  Water  Quality 
Settlement  Agreement-Federal  Water 
Right  Acquisition,  Implementation. 
Truckee  River,  Placer  County,  CA  and 
Washoe,  Storey  and  Lyon  Counties, 
N\'.  Comment  Period  Ends:  December 
05,  2001,  Contact:  Tom  Strekal  (775) 
887-3500.  Published  FR-1 0-05-01— 
Correction  to  Comment  Period  from 
12-03-2001  to  12-05-2001, 

EIS  No.  010422.  Draft  Supplement, 
OS  A.  CA.  Los  Angeles  Federal 
Building — U,S,  Courthouse, 
Construction  of  a  New  Courthouse  in 
the  Civic  Center.  Additional 
Information,  City  of  Los  Angeles,  Los 
Angeles  County,  CA,  Comment  Period 
fnc/s,- December  31,  2001,  Contact: 
Javad  Soltani  (415)  522-3493, 
Published  FR  11-16-01  Correction  to 
Document  Status  from  Draft  to  Draft 
Supplement, 

EIS  No.  010423.  Draft  EIS,  UAF,  OK, 
Altus  Air  Force  Base  (AFB),  Proposes 
Airfield  Repairs.  Improvements,  and 
Adjustments  to  Aircrew  Training, 
Install  an  Instrument  Landing  System 
(ILS)  and  a  Microwave  Landing 
System  (MLS),  Jackson  County,  OK, 
Comment  Period  Ends:  December  31 . 
2001.  Contact:  Ron  Voorhees  (210) 
652-3656.  Published  FR-09-21-01— 
Correction  to  State  from  IN  to  IL, 

EIS  No.  010426,  Draft  EIS.  DOE,  KY. 
Kentucky  Pioneer  Integrated 
Gasification  Combined  Cycle 
Demonstration  Project,  Constructing 
and  Operating  a  540  megawatt-electric 
Plant,  Clean  Coal  Technology 
Program,  Clark  County,  KY,  Comment 
Period  Ends:  January  04,  2002, 
Contact:  Roy  Spears  (304)  285-5460, 
Published  FR— 11-16-01  Correction 
to  Comment  Period  from  12-31-2001 
to  01-04-2002  also  correction  to 
Contact  Person  Phone  #  (304)  285- 
5460. 

Dated:  November  19,  2001. 
Joseph  C.  Montgomery, 

Director.  XEPA  Compliance  Division.  Office 
of  Federal  .■\rtivities 

IFR  Doc  01-2927S  Filed  1 1-21-01;  8:4.S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 06-91 

Office  of  Research  and  Development: 
Board  of  Scientific  Counselors 
Subcommittee  Review  of  the  National 
Exposure  Research  Laboratory 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice  of  review. 

SUMMARY:  Pursuant  to  the  Federal 
Advisorv'  Committee  Act.  Public  Law 
92-463.  as  amended  (5  U.S.C.  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency. 
Office  of  Research  and  Development 
(ORD).  Board  of  Scientific  Counselors 
(BOSC).  Subcommittee  will  meet  to 
review  the  National  Exposure  Research 
Laboratorvv 

DATES:  The  review  will  be  held  on 
December  18-20.  2001,  On  Tuesday. 
December  18.  2001,  the  review  will 
begin  at  8  a.m..  and  will  recess  at  5  p.m. 
On  Wednesday.  December  19.  2001.  the 
review  will  begin  at  8:30  am  and  recess 
at  5  p,m.  On  the  final  day.  Thursday. 
December  20.  2001.  the  meeting  will 
begin  at  8:30  a.m,  and  adjourn  2:30 
p.m..  and  will  include  a  writing  session 
from  8:45  am,  to  12  noon.  All  times 
noted  are  Eastern  Time, 

ADDRESSES:  The  review  will  be  held  at 
the  Catawba  Building.  3210  Highway 
54,  Room  327,  Research  Triangle  Park. 
North  Carolina, 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R,  Hamilton,  Designated  Federal 
Officer,  U.S,  Environmental  Protection 
Agency.  Office  of  Research  and 
Development,  (8701 R).  1200 
Pennsylvania  Avenue.  NW,, 
Washington,  DC  20460.  (202)  564-6853, 

SUPPLEMENTARY  INFORMATION:  Anyone 
desiring  a  draft  agenda  may  fax  their 
request  to  Shirley  R,  Hamilton,  (202) 
565-2444.  The  meeting  is  open  to  the 
public.  Any  member  of  the  public 
wishing  to  make  comments  at  the 
meeting  should  contact  Shirley 
Hamilton.  Designated  Federal  Officer, 
U.S,  Environmental  Protection  Agency, 
Board  of  Scientific  Counselors.  Office  of 
Research  and  Development  (8701R), 
1200  Pennsylvania  Avenue  NW,. 
Washington.  DC  20460  by  telephone  at 
(202)  564-6853   In  general,  each 
individual  making  an  oral  presentation 
will  be  liiniieu  iu  a  total  of  three 
minutes. 


Dated:  November  15.  2001. 

Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 
Research. 

[FR  Doc.  01-29271  Filed  11-21-01:  8:45  am] 

BILLING  CODE  6SeO-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No,  AUC-01-82-B  (Auction  No,  82); 
DA  01-2605] 

Auction  of  Construction  Permits  for 
New  Analog  Television  Stations 
Scheduled  for  February  5.  2002: 
Comment  Sought  on  Reserve  Prices  or 
Minimum  Opening  Bids  and  Other 
Auction  Procedural  Issues 

AGENCY:  Federal  Communications 

C^ommission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  four  construction  permits  for 
new  analog  television  stations  to 
commence  on  Februar\'  5.  2002, 
DATES:  Comments  are  due  on  or  before 
November  26.  2001 .  and  reply 
comments  are  due  on  or  before 
December  3.  2001, 

ADDRESSES:  An  original  and  four  copies 
of  all  pleadings  must  be  filed  with  the 
Commissions  Secretarv'.  Magalie  Roman 
Salas.  Office  of  the  Secretary,  Federal 
Communications  Commission.  Room 
TW-A325.  445  Twelfth  Street,  SW., 
Washington.  DC  20054.  in  accordance 
with  §  1, 51(c)  of  the  Commission's  rules 
In  addition,  commenters  are  requested 
to  fax  a  courtesy  copy  of  their  comments 
and  reply  comments  to  the  attention  of 
Kathv  Garland  a1  (71-1  338-2850, 

FOR  FURTHER  INFORMATION  CONTACT: 
Video  Services  Division:  Shaun  Maher 
at  (202)  418-1600,  .Auctions  and 
Industr.  Analysis  Division:  Kenneth 
Burnley.  Legal  Branch  at  (202)  418-0660 
and  Linda  Sanderson.  Operations 
Branch  at  (717)  338-2888.  Requests  for 
information  can  also  be  e-mailed  to 
auctionsinquin-^fcc  gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Auction  No.  82 
Comment  Public  Notice  released 
November  9.  2001,  The  complete  text  of 
the  Auction  No.  82  Comment  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II,  445  12th  Street,  SW,, 
Room  CY-A257.  Washington,  DC  20554 
The  Auction  No.  82  Comment  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 


Qualex  International,  Portals  I!.  445 
12th  Street,  SW  ,  Room  CY-B402, 
Washington.  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint^aol.com. 

1,  By  the  Auction  No  82  Comment 
Public  Notice,  the  Mass  Media  Bureau 
("MMB")  and  the  Wireless 
Telecommunications  Bureau  ("WTB") 
(collectively.    Bureaus  ")  announce  the 
auction  of  four  construction  permits  for 
new  analog  television  stations  to 
commence  on  Februan'  5.  2002 
("Auction  No,  82").  A  list  of  the 
charmels  and  communities  of  these 
stations  is  included  as  Attachment  A  of 
the  Auction  No  82  Comment  Public 
Notice.  These  new  television  stations 
are  the  subject  of  pending,  mutually 
exclusive  short-form  applications  (FCC 
Form  1 75)  filed  on  or  before  June  29. 
2001,  Pursuant  to  the  Broadcast  First 
Report  and  Order.  63  FR  48615 
(September  11,  1998),  participation  in 
the  auction  will  be  limited  to  those 
applicants,  A  list  of  those  applicants  is 
also  identified  in  .Attachment  A  of  the 
Auction  No.  82  Comment  Public  Notice. 

2,  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensiire 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  *   •   *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  .on  proposed  auction 
procedures,*   *   *"  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
ha\  e  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureaus,  under  their  existing  delegated 
authority,  to  seek  comment  on  a  variety 
of  auction-specific  procedures  prior  to 
the  start  of  each  auction  The  Bureaus 
therefore  seek  comment  on  the 
following  issues  relating  to  Auction  Nd. 
82, 

I,  Auction  Structure 

A.  Multiple  Round  Auction  Design 

3,  The  Bureaus  propose  to  award 
these  construction  permits  in  a 
simultaneous  multiple-round  auction. 
As  described  further,  this  methodology 
offers  everv'  construction  permit  for  bid 
at  the  same  time  with  successive 
bidding  rounds  in  which  bidders  may 
place  bids  The  Bureaus  seek  comment 
on  this  proposal. 

B  Upfront  Payments  and  Initial 
Maximum  Eligibility 

4  The  upfront  payment  is  a 
refundablr  deposit  made  by  each  bidder 
to  determine  and  establish  eligibility  to 
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bid  on  the  constniction  permits  being 
auctioned  For  Auction  No.  82.  the 
Bureaus  propose  to  make  the  upfront 
payments  equal  to  the  minimum 
opening  bids,  which  are  established 
based  on  similar  facts  as  described  in 
section  II. B.  The  specific  upfront 
payments  for  each  construction  permit 
are  set  forth  in  Attachment  A  of  the 
Auction  \o.  82  Comnwnt  Public  Notice. 
The  Bureaus  seek  comment  on  this 
proposal. 

T).  The  upfront  pavment  submitted  bv 
a  bidder  will  determme  the  number  of 
bidding  units  on  which  a  bidder  mav 
place  bids  This  limit  is  a  bidder's 

ma.ximum  initial  eligibility. "  Each 
construction  permit  is  assigned  a 
spec  ific  number  of  bidding  units  equal 
to  the  upfront  payment  listed  in 
Attachment  A.  on  a  bidding  unit  per 
dollar  basis.  This  number  does  not 
change  as  prices  rise  during  the  auction. 
A  bidder  may  place  bids  on  multiple 
construction  permits,  if  selected  on  the 
FrC  Form  175.  as  long  as  the  total 
number  of  bidding  units  associated  with 
those  construction  permits  does  not 
exceed  its  maximum  initial  eligibilitv. 
Eligibility  cannot  be  increased  during 
the  durtmn  Thus,  in  calculating  its 
upfront  pavment  amount,  an  applicant 
must  determine  the  maximum  number 
of  bidding  units  it  may  wish  to  bid  on 
(or  hold  high  bids  on)  in  anv  single 
round,  and  submit  an  upfront  pavment 
covering  that  number  of  bidding  units. 
The  Bureaus  seek  comment  on  this 
proposal. 

C;  Activity  Rules 

H.  An  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
current  bidding  eligibilitv  and/or  be  the 
standing  high  bidder  during  each  round 
of  the  auction  rather  than  waiting  until 
the  end  to  participate  The  Bureaus 
propose  a  single  stage  auction  with  the 
following  activity  requirement:  In  each 
round  of  the  auction,  a  bidder  desiring 
to  maintain  its  eligibility  to  participate 
in  the  A\i(  tion  is  required  to  be  active  on 
one  hundred  ( 100)  percent  of  its  bidding 
eligibility.  Failure  to  maintain  the 
requisite  activity  level  will  result  in  the 
use  of  an  activity  rule  waiver,  if  anv 
remain,  or  a  reductiim  in  the  bidder's 
bidding  eligibility.  The  Bureaus  seek 
comment  on  this  proposal. 

D  Activity  Rule  Waivers  and  Reducing 
Eligibility 

7.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibilitv  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  activity  level.  An  activity  rule 
waiver  applies  to  an  entire  round  of 
bidding  and  nut  to  a  particular 


construction  permit.  Activity  waivers 
are  principally  a  mechanism  for  auction 
participants  to  avoid  the  loss  of  auction 
rather  eligibility  in  the  event  that 
exigent  circumstances  prevent  them 
from  placing  a  bid  in  a  particular  round. 

8.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  anv  bidding 
period  where  a  bidder's  activity  is 
below  the  required  activity  level  unless: 
(i)  There  are  no  activity  rule  waivers 
available:  or  (ii)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  has 
no  waivers  remaining  and  does  not 
satisfy  the  required  activity  level,  the 
system  will  permanently  reduce  their 
current  eligibility  to  bring  them  into 
compliance  with  the  activity  rule. 

9.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activitv 
rule  waiver.  If  so.  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibilitv  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described.  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

10.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  Proactive  Waiver  function  in 
the  bidding  system)  during  a  bidding 
period  in  which  no  bids  or  withdrawals 
are  submitted,  the  auction  will  remain 
open  and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  will  not  keep  the  auction 
open. 

11.  The  Bureaus  propose  that  each 
bidder  in  Auction  No.  82  be  provided 
with  three  activity  rule  waivers  that  may 
be  used  at  the  bidder's  discretion  during 
the  course  of  the  auction  as  set  forth. 
The  Bureaus  seek  comment  on  this 
proposal. 

E.  Information  Relating  to  Auction 
Delay.  Suspension  or  Cancellation 

12.  For  Auction  No.  82,  the  Bureaus 
propose  that,  by  public  notice  or  by 
announcement  during  the  auction,  they 
may  delay,  suspend  or  cancel  the 
auction  in  the  event  of  natural  disaster 
or  national  emergency,  technical 


obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureaus,  in 
their  sole  discretion,  mav  elect  to 
resume  the  auction  starting  from  the 
beginning  of  the  current  round,  resume 
the  auction  starting  from  some  previous 
round,  or  cancel  the  auction  in  its 
entirety.  Network  interruption  mav 
cause  the  Bureaus  to  delay  or  suspend 
the  auction.  The  Bureaus  emphasize 
that  exercise  of  this  authority  is  solely 
within  its  discretion  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers.  The  Bureaus 
seek  comment  on  this  proposal. 

II.  Bidding  Procedures 

A.  Round  Structure 

13,  The  Commission  will  use  its 
Automated  Auction  System  to  conduct 
the  electronic  simultaneous  multiple 
round  auction  format  for  Auction  No, 
82.  Auction  No.  82  will  be  conducted 
over  the  Internet.  However,  as  in  prior 
auctions,  the  FCC  Wide  Area  Network 
will  be  available  at  the  standard  charge, 
and  telephonic  bidding  will  also  be 
available.  Prospective  bidders 
concerned  about  their  access  to  the 
Internet  may  want  to  establish  a 
connection  to  the  FCC  Wide  Area 
Network  as  a  backup.  Full  information 
regarding  how  to  establish  such  a 
connection,  and  related  charges,  will  be 
provided  in  the  public  notice 
announcing  details  of  auction 
procedures. 

14.  In  past  auctions,  the  Bureaus  have 
used  the  timing  of  bids  to  select  a  high 
bidder  when  multiple  bidders  submit 
identical  high  bids  on  a  construction 
permit  in  a  given  round.  Given  that 
bidders  will  access  the  Internet  at 
differing  speeds,  the  Bureaus  will  not 
use  this  procedure  in  Auction  No.  82. 
For  Auction  No.  82.  the  Bureaus 
propose  to  use  a  random  number 
generator  to  select  a  high  bidder  from 
among  such  bidders.  As  with  prior 
auctions,  remaining  bidders  will  be  able 
to  submit  higher  bids  in  subsequent 
rounds.  The  initial  bidding  schedi^le 
will  be  announced  in  a  public  notice  to 
be  released  at  least  one  week  before  the 
start  of  the  auction,  and  will  be 
included  in  the  registration  mailings. 
The  simultaneous  multiple  round 
format  will  consLst  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
round  results.  Details  regarding  the 
location  and  format  of  round  results  will 
be  included  in  the  same  public  notice. 
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15.  The  Bureaus  have  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureaus  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review- 
periods,  or  the  number  of  rounds  per 
day.  depending  upon  the  bidding 
activity  level  and  other  factors.  The 
Bureaus  seek  comment  on  this  proposal. 

B.  Reserve  Price  or  Minimum  Openmg 
Bid 

16.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  or  construction  permits  are 
subject  to  auction  {i.e..  when  the 
Commission  has  accepted  mutually 
exclusive  applications  for  licenses  or 
construction  permits),  unless  the 
Commission  determines  that  a  reser\e 
price  or  minimum  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  has  directed 
the  Bureaus  to  seek  comment  on  the  use 
of  minimum  opening  bids  and/or 
reserve  price  prior  to  the  start  of  each 
auction. 

17.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid.  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction.  It  is  also  possible 
for  the  minimum  opening  bid  and  the 
reserve  price  to  be  the  same  amount 

18.  In  light  of  the  Balanced  Budget 
Act's  requirements,  the  Bureaus  propose 
to  establish  a  minimum  opening  bid  for 
Auction  No,  82,  The  Bureaus  believe  a 
minimum  opening  bid.  which  has  been 
utilized  in  other  auctions,  is  an  effective 
bidding  tool.  A  minimum  opening  bid, 
rather  than  a  reser\e  price,  will  help  to 
regulate  the  pace  of  the  auction  and 
provides  flexibility. 

19.  For  Auction  No.  82,  the  proposed 
minimum  opening  bid  prices  were 
determined  by  taking  into  account 
various  factors  related  to  the  efficiency 
of  the  auction  and  the  potential  value  of 
the  spectrum,  including  the  type  of 
sen'ice,  market  size,  industry  cash  flow- 
data  and  recent  broadcast  transactions. 
The  specific  minimum  opening  bid  for 
each  construction  permit  is  set  forth  in 


Attachment  A  of  the  Auction  No.  82 
Comment  Public  Notice.  The  Bureaus 
seek  comment  on  this  proposal. 

20.  If  commeiiters  believe  that  these 
minimum  opening  bids  will  result  in 
unsold  construction  permits,  or  are  not 
reasonable  amounts,  or  should  instead 
operate  as  reserve  prices,  they  should 
explain  why  this  is  so.  and  comment  on 
the  desirability  of  an  alternative 
approach  Commenters  are  advised  to 
support  their  claims  with  valuation 
analyses  and  suggested  reser\'e  prices  or 
minimum  opening  bid  levels  or 
formulas.  Alternatively,  comment  is 
sought  on  whether,  consistent  with  the 
Balanced  Budget  Act,  the  public  interest 
would  be  ser\-ed  by  having  no  minimum 
opening  bid  or  reserve  price 

C.  Minimum  Accepted  Bids  and  Bid 
Increments 

21.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
construction  permit  in  any  of  nine 
different  amounts  The  Automated 
Auction  System  interface  will  list  the 
nine  acceptable  bid  amounts  for  each 
construction  permit.  Once  there  is  a 
standing  high  bid  on  the  construction 
permit,  the  Automated  Auction  System 
will  calculate  a  minimum  acceptable 
bid  for  that  construction  permit  for  the 
following  round,  as  described.  The 
difference  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  construction  permit  will  define 
the  6yd  increment  The  nine  acceptable 
bid  amounts  for  each  construction 
permit  consist  of  the  minimum 
acceptable  bid  (the  standing  high  bid 
plus  one  bid  increment)  and  additional 
amounts  calculated  using  multiple  bid 
increments  [i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

22.  Until  a  bid  has  been  placed  on  a 
construction  permit,  the  minimum 
acceptable  bid  for  that  construction 
permit  will  be  equal  to  its  minimum 
opening  bid.  The  additional  bid 
amounts  for  construction  permits  that 
have  not  yet  received  a  bid  will  be 
calculated  differently,  as  explained 

23.  For  Auction  No.  82,  the  Bureaus 
propose  to  calculate  minimum 
acceptable  bids  by  using  a  smoothing 
methodology,  as  they  have  done  in 
several  other  auctions.  The  smoothing 
formula  calculates  minimum  acceptable 
bids  by  first  calculating  a  percentage 
increment,  not  to  be  confused  with  the 
bid  increment,  for  each  construction 
permit  based  on  a  weighted  average  of 
the  activity  received  on  each 
construction  permit  in  aii  previous 
rounds.  This  methodology  tailors  the 


percentage  increjnent  for  each 
construction  permit  based  on  activity, 
rather  than  setting  a  global  increment 
for  all  construction  permits. 

24.  In  a  given  round,  the  calculation 
of  the  percentage  increment  for  each 
construction  permit  is  made  at  the  end 
of  the  previous  round.  The  computation 
is  based  on  an  activity  index,  which  is 
calculated  as  the  weighted  average  of 
the  activity  in  that  round  and  the 
activity  index  from  the  prior  round.  The 
activity  index  at  the  start  of  the  auction 
(round  0)  will  be  set  at  0.  The  current 
activity  index  is  equal  to  a  weighting 
factor  times  the  number  of  new  bids 
received  on  the  construction  permit  in 
the  most  recent  bidding  round  plus  one 
minus  the  weighting  factor  times  the 
activity  index  from  the  prior  round.  The 
activity  index  is  then  used  to  calculate 

a  percentage  increment  by  multiplying  a 
minimum  percentage  increment  by  one 
plus  the  activity  index  with  that  result 
being  subject  to  a  maximum  percentage 
increment.  The  Commission  will 
initially  set  the  weighting  factor  at  0.5. 
the  minimum  percentage  increment  at 
0.1  (10%).  and  the  maximum  percentage 
increment  at  0.2  (20%). 

Equations 

A,  =  (C*  B,)  +  ((l-C)*  A,.,) 

I, . ,  =  smaller  of  ( (1  +  A.)  *  N)  and  M 

X,  .  ,=I,.,  'Y, 
where, 

A,  =  activity  index  for  the  current  round 

(round  i) 
C  =  activity  weight  factor 

B,  =  number  of  bids  in  the  current  round 

(round  i) 
A,  I  =  aciivity  index  from  previous 

round  (round  i-1).  A<i  is  0 
I, .  I  =  percentage  increment  for  the  next 

round  (round  i+1) 
N  =  minimum  percentage  increment  or 

percentage  increment  floor 
M  =  maj^mum  percentage  increment  or 

percentage  increment  ceiling 
X, .  1  -  dollar  amount  associated  with 

the  percentage  increment 
Y,  =  high  bid  from  the  current  round 

25.  Under  the  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  construction  permit,  the 
minimum  acceptable  bid  for  that 
construction  permit  in  the  following 
round  will  be  the  high  bid  from  the 
current  round  plus  the  dollar  amount 
associated  with  the  percentage 
increment,  with  the  result  rounded  to 
the  nearest  thousand  if  it  is  over 

Si 0.000.  to  the  nearest  hundred  if  it  is 
under  Si 0.000  but  over  Si. 000.  or  to  the 
nearest  ten  if  it  is  below  Si. 000 

Examples 

Construction  Permit  1 


I 
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C  =  0.5,  N  =  0.1.M  =  0.2 
Round  1  12  new  bids,  high  bid  = 
SI. 000.0001 

i.  Calculation  of  percentage  increment 
for  round  2  using  the  smoothing 
formula; 
A,  =(0..'i  *  2) +  (0.5  *  0)  =  1 
I:  =  The  smaller  of  (  (1  +  1)  *  0.1)  = 
0.2  or  0.2  (the  maximum  percentage 
increment) 
ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  2  (using  1;): 
X:  =  0  2  *  SI. 000.000  =  S200.000 
iii.  Minimum  acceptable  bid  for  round 

2  =  SI. 200. 000 

Round  2  13  new  bids,  high  bid  = 

S2.000.000l 
i.  Calculation  of  percentage  increment 
for  round  3  using  the  smoothing 
formula 
A:  =  (0.5  *  3)  +  (0.5  *  1)  =  2 
I,  =  The  smaller  of  (  (1  +  2)  *  0.1)  = 
0.3  or  0.2  (the  maximum  percentage 
increment) 
ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  3  (using  Ix): 
X,  =  0.2  *  52,000.000  =  $400,000 
iii.  Minimum  acceptable  bid  for  round 

3  =  52.400.000 

Round  3  (1  new  bid.  high  bid  = 
S2.400.000) 

i.  Calculation  of  percentage  increment 
for  round  4  using  the  smoothing 
formula: 
A,  =  (0  5  *  1)  +  (0.5  *  2)  =  1.5 
L  =The  smaller  of  (  (1  +  1.5)  *  0.1) 
=  0.25  or  0.2  (the  maximum 
percentage  increment) 
ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  4  (using  U): 
Xj  =  0  2  *  52.400.000  =  5480.000 
iii.  Minimum  acceptable  bid  for  round 

4  =  52,880.000 

26.  As  stated,  until  a  bid  has  been 
placed  on  a  construction  permit,  the 
minimum  ace  eptable  bid  for  that 
construction  permit  will  be  equal  to  its 
minimum  opening  bid.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  minimum 
opening  bid  times  one  plus  the 
minimum  percentage  increment. 
rounded  as  described,  and  the  minimum 
opening  bid  That  is.  1  =  (minimum 
opening  bid)(l  +  N){ rounded  1~ 
Iminimum  opening  bid).  Therefore, 
when  N  equals  0  1.  the  first  additional 
bid  amount  will  be  approximately  ten 
percent  higher  than  the  minimum 
opening  bid.  the  second,  twenty 
percent:  the  third,  thirty  percent:  etc. 

27  in  the  case  of  a  construction 
permit  for  which  the  standing  high  bid 
has  been  withdrawn,  the  minimum 


acceptable  bid  will  equal  the  second 
highest  bid  received  for  the  construction 
permit.  The  additional  bid  amounts  are 
calculated  using  the  difference  between 
the  second  highest  bid  times  one  plus 
the  minimum  percentage  increment, 
rounded,  and  the  second  highest  bid. 

28.  The  Bureaus  retain  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  if  it  determines  that  * 
circumstances  so  dictate.  The  Bureaus 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  The 
Bureaus  seek  comment  on  these 
proposals. 

D  Information  Regarding  Bid 
Withdrawal  and  Bid  Removal 

29.  For  Auction  No.  82,  the  Bureaus 
propose  the  following  bid  removal  and 
bid  withdrawal  procedures.  Before  the 
close  of  a  bidding  period,  a  bidder  has 
the  option  of  removing  any  bid  placed 
in  that  round.  By  using  the  Remove 
Selected  Bids  function  in  the  bidding 
system,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to  a 
withdrawal  payment. 

30.  Once  a  round  closes,  a  bidder  mav 
no  longer  remove  a  bid.  However,  in  any 
subsequent  round,  a  high  bidder  may 
withdraw  its  standing  high  bids  from 
previous  rounds  using  the  Withdraw 
function  in  the  bidding  system.  A  high 
bidder  that  withdraws  its  standing  high 
bid  from  a  previous  round  is  subject  to 
the  bid  withdrawal  payment  provisions 
of  the  Commission  rules.  The  Bureaus 
seek  comment  on  these  bid  removal  and 
bid  withdrawal  procedures. 

31.  The  Bureaus  propose  to  limit  each 
bidder  in  Auction  No.  82  to 
withdrawing  standing  high  bids  in  no 
more  than  one  round  during  the  course 
of  the  auction.  To  permit  a  bidder  to 
withdraw  bids  in  more  than  one  round 
would  likely  encourage  insincere 
bidding  or  the  use  of  withdrawals  for 
anti-competitive  purposes.  The  round  in 
which  withdrawals  are  utilized  will  be 
at  the  bidder's  discretion:  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  the 
round  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  The  Bureaus  seek 
comment  on  this  proposal. 

E.  Stopping  Rule 

32.  For  Auction  No.  82.  the  Bureaus 
propose  to  employ  a  simultaneous 
stopping  rule  approach.  The  Bureaus 
have  discretion  "to  establish  stopping 


rules  before  or  during  multiple  round 
auctions  in  order  to  terminate  the 
auction  within  a  reasonable  time."  A 
simultaneous  stopping  rule  means  that 
all  construction  permits  remains  open 
until  the  first  round  in  which  no  new 
acceptable  bids,  proactive  waivers,  or 
withdrawals  are  received.  After  the  first 
such  round,  bidding  closes 
simultaneously  on  all  construction 
permits.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  would 
remain  open  until  bidding  stops  on  all 
construction  permits. 

33.  However,  the  Bureaus  propose  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  during  Auction 
No,  82: 

i.  Utilize  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  construction  permits  after 
the  first  round  in  which  no  bidder 
submits  a  proactive  waiver,  withdrawal, 
or  a  new  bid  on  any  construction  permit 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 
a  construction  permit  for  which  it  is  the 
standing  high  bidder  would  not  keep 
the  auction  open  under  this  modified 
stopping  rule. 

ii.  Keep  the  auction  open  even  if  no 
new-  acceptable  bids  or  proactive 
waivers  are  submitted  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  The 
activity  rule,  therefore,  will  apply  as 
usual,  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding 
eligibility  or  use  a  remaining  activity 
rule  waiver. 

iii.  Declare  that  the  auction  will  end 
after  a  specified  number  of  additional 
rounds  ("special  stopping  rule").  If  the 
Bureaus  invoke  this  special  stopping 
rule,  it  will  accept  bids  in  the  specified 
final  round(s)  only  for  construction 
permits  on  which  the  high  bid  increased 
in  at  least  one  of  the  preceding  specified 
number  of  rounds. 

34.  The  Bureaus  propose  to  exercise 
these  options  only  in  certain 
circumstances,  such  as,  for  example, 
where  the  auction  is  proceeding  ver\- 
slowly,  there  is  minimal  overall  bidding 
activity,  or  it  appears  likely  that  the 
auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureaus  are 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  number  of  bidding  rounds  per  day, 
and/or  increasing  the  amount  of  the 
minimum  bid  increments  for  the  limited 
number  of  construction  permits  where 
there  is  still  a  high  level  of  bidding 
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activity.  The  Bureaus  seek  comment  on 
these  proposals." 

ni.  Due  Diligence 

35.  Potential  bidders  are  solely 
responsible  for  investigating  and 
evaluating  all  technical  and  market 
place  factors  that  may  have  a  bearing  on 
the  value  of  the  television  facilities  in 
this  auction.  The  FQC  makes  no 
representations  or  warranties  about  the 
use  of  this  spectrum  for  particular 
ser\'ices.  Applicants  should  be  aware 
that  a  FCC  auction  represents  an 
opportunity  to  become  a  FCC  permittee 
in  the  broadcast  service,  subject  to 
certain  conditions  and  regulations.  A 
FCC  auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particular  ser\ice,  technology,  or 
product,  nor  does  a  FCC  construction 
permit  or  license  constitute  a  guarantee 
of  business  success.  Applicants  should 
perform  their  individual  due  diligence 
before  proceeding  as  they  would  with 
any  new  business  venture. 

3&:  Potential  bidders  are  strongly 
encouraged  to  conduct  their  own 
research  prior  to  Auction  No.  82  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
No.  82  are  strongly  encouraged  to 
continue  such  research  during  the 
auction. 

37,  Potential  bidders  should  note  that. 
in  November  1999,  Congress  enacted  the 
Community  Broadcasters  Protection  Act 
of  1999  (CBPA)  which  established  a  new 
Class  A  television  ser\ice.  In  response 
to  the  enactment  of  the  CBPA,  the 
Commission  adopted  rules  to  establish 
the  new  Class  A  television  service.  In 
the  Class  A  Report  and  Order,  the 
Commission  adopted  rules  to  provide 
interference  protection  for  eligible  Class 
A  television  stations  from  new  full 
power  television  stations  Given  the 
Commission's  ruling  in  the  Class  A 
Report  and  Order,  the  winning  bidders 
in  Auction  No.  82.  upon  submission  of 
their  long-form  applications  (FCC  Form 
301),  will  have  to  provide  interference 
protection  to  qualified  Class  A 
television  stations.  Therefore,  potential 
bidders  are  encouraged  to  perform 
engineering  studies  to  determine  the 
existence  of  Class  A  television  stations 
and  their  effect  on  the  ability  to  operate 
the  full  power  television  stations 
proposed  in  this  auction.  Information 
about  the  identity  and  location  of  Class 
A  television  stations  is  available  from 
the  Mass  Media  Bureau's  Consolidated 
Database  System  (CDBS)  (public  access 
available  at:  http:.//i\-i\-Vi-.fcc.gov/mmb] 
and  on  the  Mass  Media  Bureau's  Class 


A  television  web  page:  http:// 
www.fcc.gov/mmb/vsd/files/classa  h tml. 

38  Potential  bidders  are  also  ' 

reminded  that  full  service  television 
stations  are  in  the  process  of  converting 
from  analog  to  digital  operation  and  that 
stations  may  have  pending  applications 
to  construct  and  operate  digital 
television  facilities,  construction 
permits  and/or  licenses  for  such  digital 
facilities.  Bidders  should  investigate  the 
impact  such  applications,  permits  and 
licenses  may  have  on  their  ability  to 
operate  the  facilities  proposed  in  this 
auction 

IV.  Prohibition  of  Collusion 

39.  Bidders  are  reminded  that 

^  1.2105(c)  of  the  Commission's  rules 
prohibits  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements  unless  they 
have  identified  each  other  as  parties 
with  whom  they  have  entered  into 
agreements  under  §  1.2105(a)(2)(viii). 
For  Auction  No  82.  this  prohibition 
became  effective  at  the  short-form 
application  filing  deadline  on  Friday, 
lune  29.  2001.  and  will  end  on  the  post- 
auction  down  payment  deadline,  which 
will  be  announced  in  a  future  public: 
notice.  If  parties  had  agreed  in  principle 
on  all  material  terms,  those  parties  must 
have  been  identified  on  the  short-form 
application  under  §  1.2105(c),  even  if 
tbe  agreement  had  not  been  reduced  to 
writing.  If  parties  had  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  should  not  have  included  the 
names  of  those  parties  on  its 
application,  and  must  not  have 
continued  negotiations  with  other 
applicants  for  licenses  in  the  same 
geographic  area. 

40.  In  addition,  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notif\ 
tbe  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  importance  to  that 
application.  Thus.  §  1.65  requires  an 
auction  applicant  to  notif\'  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  upon  learning  of  such 
violation.  Bidders  therefore  are  required 
to  make  such  notification  to  the 
Commission  immediately  upon 
discovery.  In  the  Competitive  Bidding 
Seventh  Report  &■  Order.  66  FR  54447 
(October  29.  2001).  the  Commission 
amended  §  1.2105  to  require  auction 
applicants  to  report  prohibited 
communications  in  writing  to  the 
Commission  immediately,  but  in  no 


case  later  than  five  business  davs  after 
the  communication  occurs. 

V.  Maintaining  the  .\ccuracy  of  FCC 
Form  175  Information 

41    As  noted  in  the  Auction  No  82 
Filing  Window  Public  Notice.  66  FR 
33699  (June  25.  2001  )s  after  the  short- 
form  filing  deadline,  applicants  may 
make  only  minor  changes  to  their  FCC 
Form  175  applications.  For  example, 
permissible  minor  changes  include 
deletion  and  addition  of  authorized 
bidders  (to  a  maximum  of  three)  and 
certain  revision  of  exhibits.  At  this  time, 
filers  must  submit  a  letter  summarizing 
the  changes  to:  Margaret  Wiener.  Chief, 
Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission.  445  12th  Street.  SW.  Room 
4-A760.  Washington,  DC  20554 

42.  A  separate  copy  of  the  letter 
should  be  mailed  to  Shaun  Maher, 
Video  Ser\ices  Division,  Mass  Media 
Bureau,  Federal  Communications 
Commission.  445  12th  Street.  SW,  Room 
2-A820.  Washington.  DC  20554  and 
faxed  to  the  attention  of  Kathryn 
Garland  at  (717)  338-2850.  Questions 
about  other  changes  should  be  directed 
to  Shaun  Maher  at  (202)  418-1600. 

VI,  Conclusion 

43.  Comments  are  due  on  or  before 
November  26,  2001,  and  reply 
comments  are  due  on  or  before 
December  3,  2001.  An  original  and  four 
copies  of  all  pleadings  must  be  filed 
with  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary ,  Federal  Communications 
Commission,  Room  TW-A325.  445 
Twelfth  Street,  SW..  Washington,  DC 
20054,  in  accordance  with  §  1.51(c)  of 
the  Commission's  rules.  See  47  CFR 
1.51(c).  In  addition,  one  copy  of  each 
pleading  must  be  delivered  to  each  of 
the  following  locations:  (i)  The 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II,  445 
12th  Street  SW,  Room  CY-B402, 
Washington.  DC  20554:  (ii)  Office  of 
Media  Relations.  Public  Reference 
Center.  445  Twelfth  Street.  SW.,  Suite 
C"V'-A257.  Washington.  DC  20554:  (iii) 
Rana  Shuler.  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  445 
Twelfth  Street.  SW..  Suite  4-A628, 
Washington,  DC  20554:  (iv)  Shaun 
Maher.  \'ide()  .Services  Division.  Mass 
Media  Bureau.  445  Twelfth  Street.  SW.. 
Suite  2-A820.  Washington.  DC  20554 
Applicants  that  send  their  comments  via 
Federal  Express  or  any  other  express 
mail  service  should  use  the  zip  code 
"20024   "  Hand-delivered  or  messenger- 
delivered  comments  will  be  accepted  at 
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9300  East  Hampton  Drive.  Capital 
Heights.  Manland,  20743.  Comments 
and  reply  comments  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Public 
Reference  Room.  Room  CY-A257.  445 
12th  Street.  S\V  .  Washington.  DC 
20554   In  addition,  the  Bureaus  request 
that  commenters  fax  a  courtesy  copv  of 
their  comments  and  reply  comments  to 
the  attention  of  Kathrvn  Garland  at  (717) 
338-2850. 

44.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  m  accordance  with  the 
Commissions  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
ur  two  sentence  description  of  the  views 
and  arguments  presented  is  generallv 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  4j  1.1206(b)  of  the  Commission's 
rules. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Chief,  Auctions  and  Industry  Analysis 
Division.  UTS. 

|FR  IJ(.(    01-29366  Filed  11-21-01;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  t(i  the  Bank  Holding  Companv 
.•\(:t  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulatujns  to  become  a  bank 
holding  companv  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  companv  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  munediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  n(mbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cvnthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street.  N.E  .  Atlanta, 
Georgia  30309-^470: 

i.  First  Columbia  Bancorp,  Inc.,  Lake 
City,  Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Columbia  County 
Bank,  Lake  City,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001; 

1.  Central  Financial  Corporation. 
Hutchinson.  Kansas;  to  acquire 
additional  shares,  for  a  total  of  8.9 
percent  of  the  voting  shares  of  NorthStar 
Bancshares,  Inc.,  Kansas  Citv.  Missouri, 
and  thereby  indirectly  acquire  voting 
shares  of  NorthStar  Bank,  Kansas  City, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
SvstRm,  November  16.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc  01-29178  Filed  11-21-01;  8:45  ami 

BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority 

Part  P,  Program  Support  Center  (PSC), 
Statement  of  Organization.  Functions 
and  Delegations  of  authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  (66  FR  31240-41. 
October  2,  1995,  and  as  last  amended  at 
66  FR  35981-82.  luly  10,  2001)  is  being 
amended  to  reflect  a  change  in  the 
reporting  relationship  of  the  PSC 
Director,  within  HHS.  The  PSC  Director 
will  receive  directions  from  the  Deputy 
Assistant  Secretary  for  Management  and 
Operations.  Office  of  Management  and 
Operations  (AJC),  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (AJ).  The  changes  are  as 
follows: 


L  Under  Chapter  P,  paragraph  P.IO 
Organization,  replace  with  the 
following: 

P.IO  Organization.  The  Program 
Support  Center  is  a  component  within 
HHS  to  provide  a  wide  range  of  support 
and  administrative  services  to  HHS 
components  and  other  Federal  agencies. 
The  Program  Support  Center  shall  be 
under  the  direction  of  a  Director,  who 
receives  day-to-day  guidance  from  the 
Deputy  Assistant  Secretary  for 
Management  and  Operations.  Office  of 
Management  and  Operations  (AjC),  who 
reports  to  the  Assistant  Secretary  for 
Administration  and  Management  (AJ). 

n.  Under  Paragraph  P.20  Functions, 
paragraph  A.  "Office  of  the  Director," 
replace  with  the  following: 

A.  Office  of  the  Director  I  PA).  The 
PSC  Director  is  responsible  to  the 
Deputy  Assistant  Secretary  for 
Management  and  Operations.  Office  of 
Management  and  Operations.  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management,  in 
managing  and  directing  the  PSC.  The 
Office  functions  include  (1)  providing 
leadership  for  the  implementation  of  the 
PSC  responsibilities  in  accomplishing 
its  mission,  (2)  providing  staff  support 
to  the  Director  of  the  PSC:  (3) 
developing  customer  service  strategic 
and  marketing  plans;  and  (4) 
coordinating  publication  of  reports  to 
HHS  management,  customers  and 
employees. 

in.  Continuations  of  Regulations 

Except  as  inconsistent  with  this 
reorganization,  all  regulations,  rules, 
orders,  statements  of  policy  and 
interpretations  with  respect  to  the 
Program  Support  Center  heretofore 
issued  and  in  effect  prior  to  the  date  of 
this  Reorganization,  or  to  become 
effective  subsequent  to  said  date  are 
continued  in  full  force  and  effect. 

rV.  Prior  Statements  of  Organizations, 
Functions,  and  Delegations  of  Authority 

A.  All  delegations  of  authorities  made 
to  the  PSC  components,  and  all  further 
redelegations  of  such  authorities  in 
effect  immediately  prior  to  the  effective 
date  of  this  Reorganization  shall 
continue  in  effect  pending  further 
redelegation. 

B.  To  the  extent  inconsistent  with  this 
Reorganization,  all  previous  statements 
of  organizations,  functions,  delegations 
of  authority,  as  well  as  applicable 
present  Chapters  of  Part  P.  of  the 
Department's  Organizational  Manual 
shall  remain  unchanged,  pending 
further  changes  by  the  Assistant 
Secretary  for  Administration  and 
Management. 
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Dated:  November  14.  2001. 
Tommy  G.  Thompson, 
Secretary. 

IFR  Doc.  01-29175  Filed  11-21-01:  8:45  am) 
BILUNG  CODE  4166-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices;  Meeting 

In  accordance  wiifa  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP) 
Teleconference. 

Times  and  Dates:  1:30  p.m.— 4:30  p.m.. 
December  7.  2001. 

Place:  Teleconference  call  will 
originate  at  the  Centers  for  Disease 
Control  and  Prevention  in  Atlanta. 
Georgia.  Please  see  SUPPLEMENTARY 
INFORMATION  for  details  on  accessing  the 
teleconference. 

Status:  Open  to  the  public, 
teleconference  access  limited  only  by 
availability  of  telephone  ports. 

Purpose:  The  Committee  is  charged 
with  advising  the  Director.  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 
In  addition,  under  42  U.S.C.  1396s.  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for 
administration  to  vaccine-eligible 
children  through  the  Vaccines  for 
Children  (VFC)  program,  along  with 
schedules  regarding  the  appropriate 
periodicity,  dosage,  and 
contraindications  applicable  to  the 
vaccines. 

Matters  to  be  Discussed:  The 
teleconference  agenda  will  include  a 
discussion  of  the  use  of  pneumococcal 
conjugate  vaccine  {PCV-7)  and 
diphtheria  and  tetanus  toxoids  and 
acellular  pertussis  vaccine  (DTaP)  in 
response  to  shortages  of  PCV-7  and 
DTaP.  and  use  of  pediatric  vaccines 
containing  thimerosal.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  for  1:30 
p.m  Eastern  Standard  Time.  To  access 
the  teleconference  you  must  dial  1/888/ 
556-5771.  International  callers  should 
dial  712-257-2273  To  be  connected  to 
the  call,  you  will  need  to  provide  the 
attendant  with  the  pass  code  "ACIP 
meeting"  and  leader  name  Gloria 


Kovach.  You  will  then  be  automatically 
connected  to  the  call. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Gloria  A.  Kovach.  Program  -Analyst. 
Epidemiology  and  Surveillance 
Division.  National  Immunization 
Program.  CDC.  1600  Clifton  Road.  NE. 
m/s  E61,  Atlanta.  Georgia  30333. 
Telephone  404/639-8096. 

The  Director.  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  16.  2001. 
lohn  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-29216  Filed  11-21-01;  8:45  am] 

nUJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-fl-305] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Tvpp  of  Information  Collection 
Request:  Revision  of  a  currently 


approved  collection;  Title  of 
Information  Collection:  External  Quality 
Review  of  Medicaid  MCOs  and 
Supporting  Regulations  in  42  CFR 
438.352.438  360.  438  362.  and  438.36; 
Form  S'o..  CMS-R-305  (OMB#  0938- 
0786);  Use:  The  results  of  Medicare 
reviews.  Medicare  accreditation 
surveys,  and  Medicaid  external  quality 
reviews  will  be  used  by  States  in 
assessing  the  quality  of  care  provided  to 
Medicaid  beneficiaries  provided  by 
managed  care  organizations  or  to 
provide  information  on  the  quality  of 
the  care  provided  to  the  general  public 
upon  request.  Three  of  the  protocol 
activities  are  mandatory  and  six  are 
optional;  Frequency  Annually;  Affected 
Public:  Business  or  other  for-profit. 
State,  local  or  tribal  govt.;  \umber  of 
Respondents:  542;  Total  Annual 
Responses:  16,237;  Total  Annual  Hours: 
638,324 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://vt'ww  hcfa.gov/ 
regs/prdact95  htm .  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork^hcfa  gov.  or  call  the  Reports 
Clearance  Office  on  1410)  786-1326, 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Ser\ices. 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards.  Attention: 
Julie  Brown.  CMS-R-305.  Room  N2-14- 
26.  7500  Securitv  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  November  16.  2001. 
lulie  E.  Brown. 

Acting  Be  ports  Clearance  Officer.  Security 
and  Standards  Group.  Division  of  CMS 
Enterprise  Standards. 
IFR  Dor   01-21211  Filed  11-21-01;  8:45  am! 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3077-N) 

Medicare  Program:  Withdrawal  of 
Medicare  Coverage  of  Certain  Positron 
Emission  Tomography  (PET)  Scanners 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 
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action:  Notice. 


SUMMARY:  This  notice  announces  our 
deci.sion  to  withdraw  Medicare  coverage 
from  certain  2-[F-18l  Fluoro-D-Glucose 
Positron  Emission  Tomography  (PET) 
scanners. 

EFFECTIVE  DATE:  This  notice  is  effective 
lanuary  1.  2002  for  clinical  indications 
already  covered  by  Medicare  for  2-(F- 
18]  Fluoro-D-Glucose  PET  scans  before 
lulv  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mitchell  Burken,  M.D.,  (410)  786-6861 

SUPPLEMENTARY  INFORMATION:  On  April 
27.  1999.  we  published  a  notice  (64  FR 
22619)  that  established  the  procedures 
used  for  making  national  coverage 
decisions.  The  April  27,  1999  notice 
also  described  the  procedures  we  used 
to  implement  national  coverage 
decisions.  Under  that  section  of  the 
notice,  we  stated  that  if  we  chose  to 
"withdraw  or  reduce  coverage  for  a 
service.'  we  would  publish  the  decision 
as  a  general  notice  in  the  Federal 
Register 

This  notice  announces  our  decision  to 
reduce  Medicare  coverage  of  certain  2- 
(F-18]  Fluoro-D-Glucose  (FDG)  Positron 
Emission  Tomography  (PET)  scanners. 
For  those  clinical  indications  already 
covered  by  Medicare  before  July  1,  2001, 
PET  imaging  must  be  performed  on 
either  FDA-approved  full-  or  partial-ring 
scanners,  or  coincidence  systems  that 
have  the  following  features: 

•  Crystal  at  least  "*  «-inch  thick. 

•  Techniques  to  minimize  or  correct 
for  scatter  and/or  randoms. 

•  Digital  dfUectors  and  iterative 
reconstruction. 

Scans  performed  with  gamma  camera 
PET  systems  with  cnstals  thinner  than 
'  H-inch  will  not  be  covered.  In  addition, 
scans  performed  with  systems  with 
crystals  greater  than  or  equal  to  "^H-inch 
in  thickness,  which  do  not  meet  the 
other  listed  design  characteristics,  are 
not  covered. 

.\uthority:  Set  tion.s  1862.  1869(b)(3),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
i:i95v.  1. 19.5 ff(bl(;i).  and  1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774. 
Medicare — Supplementar)'  Medical 
Insurance  Program) 

Dcilfd:  November  7,  2001. 
Thomas  A.  Scully. 

Administmtor.  Centers  for  Medicare  &■ 

\ti'(ji(ai(i  .Spaio's. 

;KR  !)..(    U1-2H807  Filed  11-21-01;  8:45  ami 
BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3079-N] 

Medicare  Program;  Meeting  of  the 
Diagnostic  Imaging  Panel  of  the 
Medicare  Coverage  Advisory 
Committee — January  10,  2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Diagnostic 
Imaging  Panel  (the  Panel)  of  the 
Medicare  Coverage  Advisory  Committee 
(the  Committee).  The  Panel  provides 
advice  and  recommendations  to  the 
Committee  about  clinical  issues.  The 
Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  whether  and  when  it  is 
scientifically  justified  to  use  FDG 
Positron  Emission  Tomography  (PET)  or 
other  neuroimaging  devices  for  the 
diagnosis  and  patient  management  of 
those  with  Alzheimer's  disease  (AD). 
The  focus  is  on  the  marginal 
contribution  of  FOG-PET  in  various 
common  clinical  scenarios  to  patient 
outcomes.  The  following  three  scenarios 
will  be  evaluated: 

•  Asymptomatic  patients  who  are  at 
high  risk  of  AD  due  to  positive  family 
history. 

•  Patients  with  mild  cognitive 
impairment  or  similar  syndrome. 

•  Patients  with  dementia. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2.  section  10(a)(1)  and 
(a)(2)). 

dates:  The  Meeting:  January  10.  2002 
from  a  a.m.  until  4:30  p.m.,  E.D.T. 

Deadline  for  Presentations  and 
Comments:  December  27.  2001,  5  p.m., 
E.D.T. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  notify  the  Executive  Secretary 
hv  December  20,  2001  (see  FOR  FURTHER 
INFORMATION  CONTACT) 

ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  the  Baltimore 
Convention  Center,  Room  327-328.  One 
West  Pratt  Street,  Baltimore,  MD  21201. 
Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Janet  A.  Anderson. 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  Centers  for 


Medicare  &  Medicaid  Services;  7500 
Security  Boulevard;  Mail  Stop  Cl-09- 
06;  Baltimore.  MD  21244. 

Web  site:  You  may  access  up-to-date 
information  on  this  meeting  at 
Vi-w\y. hcfa.gov/coverage. 

Hotline:  You  may  access  up-to-date 
information  on  this  meeting  on  the  CMS 
Advisory  Committee  Information 
Hotline."  1-877^49-5659  (toll  free)  or 
in  the  Baltimore  area  (410)  786-9379. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  A.  Anderson.  Executive  Secretary, 
410-786-2700. 

SUPPLEMENTARY  INFORMATION:  On  August 
13,  1999,  we  published  a  notice  in  the 
Federal  Register  (64  FR  44231)  to 
describe  the  Medicare  Coverage 
Advisor)'  Committee  (the  Committee), 
which  provides  advice  and 
recommendations  to  us  about  clinical 
issues.  This  notice  announces  the 
following  public  meeting  of  the 
Diagnostic  Imaging  Panel  (the  Panel)  of 
the  Committee. 

Current  Panel  Members: 

Frank  Papatheofanis,  M.D.,  Ph.D.; 
Barbara  McNeil,  M.D.,  Ph.D.;  Carole 
Flamm.  M.D..  M.P.H.;  Jeffrey  Lerner, 
Ph.D.;  Michael  Manyak,  M.D.;  Donna 
Novak,  B.A.;  Manuel  Cerqueira,  M.D.; 
Kim  Burchiel.  M.D  ;  Steven  Guyton, 
M.D.;  Sally  Hart,  J.D.;  and  Michael 
Klein,  M.B.A. 

Meeting  Topic: 

The  Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  FDG  Positron  Emission 
Tomography  (PET)  imaging  for 
Alzheimer's  disease  (AD),  mild 
cognitive  impairment,  and  dementia. 

Procedure  and  Agenda: 

This  meeting  is  open  to  the  public. 
The  Panel  will  hear  oral  presentations 
from  the  public  for  approximately  90 
minutes.  The  Panel  may  limit  the 
number  and  duration  of  oral 
presentations  to  the  time  available.  If 
you  wish  to  make  formal  presentations, 
you  must  notify  the  Executive  Secretarv 
named  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section,  and  submit  the 
following  by  the  Deadline  for 
Presentations  and  Comments  date  listed 
in  the  DATES  section  of  this  notice:  a 
brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  you  wish  to 
present,  and  the  names  and  addresses  of 
proposed  participants.  A  written  copy  of 
your  presentation  must  be  provided  to 
each  Panel  member  before  offering  your 
public  comments.  We  will  request  that 
you  declare  at  the  meeting  whether  or 
not  you  have  any  financial  involvement 
with  manufacturers  of  any  items  or 
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services  being  discussed  (or  with  their 
competitors). 

After  the  public  and  CMS 
presentations,  the  Panel  will  deliberate 
openly  on  the  topic.  Interested  persons 
may  observe  the  deliberations,  but  the 
Panel  will  not  hear  further  comments 
during  this  time  except  at  the  request  of 
the  chairperson.  The  Panel  will  also 
allow  approximately  a  30-minute  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topic.  At 
the  conclusion  of  the  day,  the  members 
will  vote  and  the  Panel  will  make  its 
recommendation. 

.Authority:  5  U.S.C.  App.  2.  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary'  Medical  Insurance  Program) 

Dated:  November  14.  2001. 
JefFrey  L.  Kang, 

Director.  Office  of  Clinical  Standards  and 
Quality.  Centers  for  Medicare  &  Medicaid 
Sen'ices. 

|FR  Doi;  01-29210  Filed  1 1-21-01;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-119<>-NC] 

Medicare  Program;  Establishment  of 
Procedures  That  Permit  Public 
Consultation  Under  the  Existing 
Process  for  Malcing  Coding  and 
Payment  Determinations  for  New 
Clinical  laboratory  Tests  and  for  New 
Durable  Medical  Equipment 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  public  meetings  with 
comment  period. 

SUMMARY:  This  notice  announces  the 
addition  of  public  meetings  under  our 
existing  process  for  making  coding  and 
payment  determinations  for  new 
clinical  laboratory'  tests  and  new 
durable  medical  equipment  (DME). 
Section  531(b)  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000(BIPA)  requires  us  to  establish 
procedures  that  permit  public 
consultation  for  coding  and  payment 
determinations  for  new  clinical 
laboratory  tests  and  for  new  DME  in  a 
manner  consistent  with  the  procedures 
established  for  implementing  coding 
modifications  for  International 
Classification  of  Diseases  (1CD-9-CM). 


In  addition,  this  notice  announces  the 
dates  qnd  general  details  of  public 
meetings  to  be  held  in  2002.  We  are 
requesting  comments  on  our  plan  to 
fulfill  the  requirements  of  section  531(b) 
ofBIPA. 

DATES:  Laboratory-  Public  Meetmg:  The 
meeting  regarding  the  assignment  of 
payment  rates  for  new  laboratory'  tests  to 
be  included  in  Medicare's  Clinical 
Laboratory  Fee  Schedule  for  calendar 
year  2003  is  scheduled  for  Monday. 
August  5.  2002.  The  meeting  will  begin 
at  8:30  a.m.  and  end  at  4:30  p.m..  EST 
The  development  of  the  codes  for 
clinical  laborator\-  tests  is  largely 
performed  by  the  Current  Procedural 
Terminology  (CPT)  Editorial  Panel  and 
will  not  be  further  discussed  at  the  CMS 
meeting. 

DME  Public  Meeting  Dates:  There  will 
be  three  meetings  regarding  coding  and 
payment  for  new  DME.  The  meetings 
are  scheduled  for  March  11.  2002.  May 
13.  2002,  and  June  17,  2002.  All  three' 
meetings  will  begin  at  8  a.m.  and  end  at 
5  p.m.,  E.S.T. 

Comment  Date:  We  are  requesting 
comments  on  the  procedures  in  this 
notice  for  establishing  public 
consultation  on  our  existing  coding  and 
payment  determinations  for  new- 
clinical  laboratory  tests  and  new  DME. 
Comments  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  January  22.  2002. 

ADDRESSES:  Meetings:  All  four  meetings 
in  2002  will  be  held  at  the  Centers  for 
Medicare  &  Medicaid  Senices.  CMS 
Auditorium.  7500  Security  Boulevard. 
Baltimore,  MD  21244 

Website:  For  clinical  laboratory  tests, 
a  summary  of  the  August  2002  meeting 
will  be  posted  on  our  website 
[w-ww. hcfa.gov/audience/planprov. htm] 
within  1  month  after  the  meeting. 

For  DME  items,  you  may  access  up- 
to-date  meeting  information  on  the 
HCPCS  website  at:  http://vi'WH. hcfa.gov/ 
medicare/hcpcs.htm 

Comments:  Mail  an  original  and  three 
copies  of  WTitten  comments  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services. 
Department  of  Health  and  Human 
Ser\'ices.  Attention;  CMS-1190-NC. 
P.O.  Box  8017,  Baltimore,  MD  21244- 
8017. 

To  ensure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them.  If  you  prefer,  you  may 
deliver  an  original  and  three  copies  of 
your  written  comments  to  one  of  the 
following  addresses:  Room  443-G. 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW,, 


Washington.  DC  20201 .  or  Room  C5-14- 
03,  7500  Security  Boulevard.  Baltimore. 
MD  21244-1850" 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  [FAX]  transmission  In 
commenting,  please  refer  to  file  code 
CMS-1190-NC.  For  information  on 
viewing  public  comments,  see  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION  section 
FOR  FURTHER  INFORMATION  CONTACT: 
.\nita  Greenberg.  (410)  786-^601  for 
clinical  laborator\'  payment  rates;  Kave 
Riley.  (410)  786-5323  for  HCPCS  coding 
for  DME  items;  foe!  Kaiser.  (410)  786- 
449^  for  DME  payment  rates. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  21.  2000.  the  Congress 
passed  the  Medicare.  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA).  Pub  L. 
106-554   Section  531(b)  of  BIP.^ 
mandates  that  we  establish,  no  later 
than  1  year  after  the  date  of  enactment, 
procedures  that  permit  public 
consultation  for  coding  and  payment 
determinations  for  new  clinical 
diagnostic  laboratory  tests  and  new 
DME  under  Part  B  of  title  X\'III  of  the 
Social  Security  Act  (the  Act)  in  a 
manner  consistent  with  the  procedures 
established  for  implementing  coding 
modifications  for  ICD-9-CM  The  ICJ>- 
9-CM  process  involves  holding 
regularly  scheduled  public  meetings 
that  are  announced  in  the  Federal 
Register  30  days  before  the  meetmg 
date  The  ICD-9-CM  meetings  are  open 
to  the  public  and  are  held  in  the  CMS 
auditonum.  The  agenda  for  each 
meeting  is  posted  on  the  CMS  website 
before  each  meeting  under  the  heading 
for  meetings  and  announcements.  A 
preliminary  ICD-9-CM  coding 
determination  for  each  agenda  item  is 
presented  by  CMS  at  the  meeting. 

The  procedures  and  public  meetings 
announced  in  this  notice  for  new 
clinical  laboratory  tests  and  new  DME 
are  in  response  to  the  mandate  of 
section  531(b)  of  BIPA.  Also,  our  HCPCS 
website  at  http//\^^^^*. hcfa.gov ' 
ijirujLUfe/hcpcx.htiTi  includes  a 
description  of  our  existing  HCPCS 
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coding  process  and  the  additional 
public  consultation  process.  The 
website  provides  a  detailed  explanation 
of  the  procedures  we  use  to  make 
coding  and  payment  determinations  for 
DME  and  other  items  and  services  that 
are  coded  in  the  HCPCS,  We  may  make 
modifications  to  our  process  in  the 
future  as  a  result  of  comments  we 
receive  or  based  on  our  experience  in 
implementing  these  procedures  in  2002 
and  subsequent  years. 

II.  Public  Meetings 

Registration 

Deadline  for  Registration:  Individuals 
must  register  for  the  meetings  by  the 
following  dates: 

DME  meeting  dates  Registration  dates 


March  1 1 .  2002 
May  13  2002 
June  17  2002 
Latxiratory  meeting 
date 

August  5  2002 
Presentations 


January  28.  2002 
April  1 .  2002 
May  3.  2002 

Registration  date 


July  24,  2002 


Laboratory  Agenda  Item:  Individuals 
who  want  to  make  a  presentation  on  the 
Laboratory  agenda  item  must  register  by 
sending  a  fax  to  the  attention  of  Anita 
Greenberg  at  (410)  786-0169,  no  later 
than  [uly  24.  2002.  Please  provide  name, 
company  name,  address,  and  telephone 
number. 

DME  Agenda  Item:  Individuals  who 
want  to  make  presentations  on  a  DME 
agenda  item  must  register  by  sending  a 
fax  to  the  attention  of  Joel  Kaiser  at 
(410)  786-0765.  by  the  registration  dates 
listed  above  Please  provide  name, 
company  name,  address,  telephone 
number,  and  agenda  item  you  want  to 
address 

The  agenda  will  consist  of  HCPCS 
coding  requests  for  new  DME.  Requests 
must  be  submitted  through  the  HCPCS 
coding  process  to  Kaye  Riley;  Center  for 
Medicare  Management;  Centers  for 
Medicare  &  Medicaid  Services;  7500 
Security  Boulevard;  Mail  Stop  C5-08- 
27;  Baltimore.  MD  21244.  Requests  must 
be  received  by  April  1  of  each  year  in 
order  to  be  considered  during  the 
review  cycle  for  the  next  annual  HCPCS 
update  The  annual  HCPCS  update  is 
[anuarv  1  of  each  vear.  Requests  will  be 
reviewed  by  CMS's  HCPCS  Alpha- 
Numeric  Workgroup,  which  will  make 
CMS's  preliminary  recommendation  on 
what  action  needs  to  be  taken  in 
response  to  the  request.  Once  the 
Workgroups  preliminary 
recommendation  has  been  developed, 
the  request  will  be  added  to  the  agenda 
for  the  next  available  public  meeting. 


General  Information 

The  meetings  will  be  held  in  a    • 
government  building;  therefore,  security 
measures  will  be  applicable.  Anyone 
without  government  identification  will 
need  to  present  photo  identification, 
sign-in,  and  provide  registration 
information. 

Persons  attending  the  meetings  in 
Baltimore  who  are  hearing  or  visually 
impaired  and  have  special  requirements 
or  a  condition  that  requires  special 
assistance  or  accommodations,  should 
notify  the  individuals  listed  below. 

Laboratory  Meeting:  Anita  Greenberg 
at  fax  number  (410)  786-0169  or  call 
(410) 786-4601. 

DME  Meetings:  Joel  Kaiser  at  fax 
number  (410)  786-0765  or  call  (410) 
786-4499. 

Purpose  of  the  Meetings 

New  Laboratory  Tests:  The 
introduction  of  new  codes  may  call  for 
us  to  determine  the  rates  at  which  the 
new  codes  will  be  paid.  The  laboratory- 
meeting  is  intended  to  provide  us  with 
expert  input  on  the  nature  of  new  tests 
before  rate  determinations  are  made. 
Discussion  will  be  limited  to  the  codes 
listed  on  the  CMS  Internet  website  at 
www.hcfa.gov/audience/planprov.htm 
by  )une  26.  2002 

New  DME:  Beginning  in  March  2002, 
CMS  plans  to  schedule  three  public 
meetings  per  year  on  coding  and  pricing 
of  new  DME  that  will  allow  interested 
parties  the  opportunity  to  make  oral 
presentations  and  submit  written 
comments  regarding  coding  and  pricing 
recommendations  for  new  DME  that 
have  been  submitted  using  the  HCPCS 
coding  modification  process.  These 
public  meetings  will  be  held  during  the 
months  of  March.  May,  and  June.  Each 
meeting  will  be  a  full  day. 

Before  each  public  meeting,  the 
HCPCS  workgroup  will  meet  to  review 
the  coding  requests  that  will  be  on  the 
agenda  for  the  next  public  meeting.  In 
advance  of  a  meeting,  the  Workgroup 
will  complete  a  fact  sheet  that  will 
include  the  following  information  for 
each  agenda  item: 

•  The  nature  of  the  request  for  a 
coding  modification. 

•  Background  information  pertinent 
to  the  request. 

•  The  fact  sheet  will  also  include  for 
each  request  on  the  agenda  the  HCPCS 
workgroup's  preliminary 
recommendation,  and  the  rationale  for 
this  recommendation. 

In  addition,  the  fact  sheet  will  also 
include  the  Workgroup's  preliminary 
recommendation  regarding  the 
applicable  payment  category'  and  the 
methodology  that  will  be  used  to  set  a 


payment  amount,  for  example,  supplier 
price  lists,  price  of  a  comparable  item, 
or  reasonable  charge  data.  The 
preliminary  recommendations  of  the 
HCPCS  workgroup  regarding  the  coding 
requests  and  CMS's  preliminar\' 
payment  methodology  decision  will  be 
presented  at  the  public  meetings  for 
discussion.  After  a  public  meeting,  the 
workgroup  will  reconsider  its 
preliminary  coding  recommendations, 
and  CMS  staff  will  reconsider  pricing 
recommendations  in  view  of  the 
information  presented  at  the  public 
meeting.  After  reconsidering  its 
preliminarv'  coding  recommendations  in 
light  of  the  discussions  at  the  public 
meeting,  the  workgroup  will  decide 
what  recommendations  it  should  make 
to  the  HCPCS  Nati(jnal  Alpha-Numeric 
Editorial  Panel,  the  entity  that  maintains 
the  permanent  HCPC;S  level  II  codes  and 
that  is  hereafter  referred  to  as  the 
National  Panel.  The  HCPCS  National 
Panel  is  comprised  of  the  Health 
Insurance  Association  of  America,  the 
Blue  Cross  and  Blue  Shield  Association, 
and  CMS. 

Format  and  Agenda 

New  Laboratory  Tests:  This  meeting  is 
open  to  the  public.  The  on-site  check- 
in  for  visitors  who  have  registered  to 
attend  the  meeting  will  be  held  from  8 
a.m.  to  8:30  a.m..  followed  by  opening 
remarks.  Registered  persons  from  the 
public  may  present  discussion  and 
individual  recommendations  on 
payment  determinations  for  specific 
new  Current  Procedural  Terminology 
(CPT-4)  codes  for  the  2003  Clinical  ' 
Laboratory  Fee  Schedule,  which  are  to 
become  effective  January  1.  2003.  A 
newly  created  CPT— 4  code  can  represent 
either  a  refinement  or  modification  of 
existing  test  methods,  or  a  substantially 
new  test  method.  Decisions  regarding 
payment  levels  or  methods  for 
determining  them  for  the  newly  created 
CPT-4  codes  will  not  be  made  at  this 
meeting.  However,  the  meeting  will 
provide  an  opportunity  for  us  to  receive 
public  input  before  we  determine 
payments  for  the  new  codes.  All 
presentations  should  be  brief,  and  three 
written  copies  should  be  submitted  to 
accompany  any  oral  presentations. 
Information  we  find  helpful  for 
presenters  to  address  includes  the 
nature  of  the  test  method,  applications. 
costs,  and  any  recommendation  the 
presenter  may  have  regarding  the 
method  for  establishing  a  payment  rate 
(as  discussed  below).  Due  to  time 
constraints,  we  may  limit  the  number 
and  duration  of  oral  presentations  to  fit 
the  time  available.  The  specific  codes 
that  will  be  discussed  at  the  meeting 
will  be  identified  on  the  CMS  Internet 
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website  at  n-ww. he fa.gov/audience/ 
planprov.htm  by  June  26.  2002. 

New  DME:  This  meeting  is  open  to  the 
general  public,  The  on-site  check-in  for 
visitors  who  have  registered  to  attend 
the  meeting  will  be  held  from  7:30  a.m. 
to  8  a.m..  followed  by  opening  remarks. 
The  purpose  of  the  open  meeting  is  to 
allow  the  public  an  opportunity,  in  a 
public  forum,  to  do  the  following: 

•  Present  to  CMS  representatives 
information  and  recommendations 
regarding  the  coding  requests  listed  on 
the  agenda. 

•  Discuss  with  representatives  of  the 
HCPCS  Workgroup  its  preliminary 
recommendation  regarding  these  coding 
requests. 

•  Discuss  preliminary 
recommendations  of  CMS  regarding 
payment  for  new  DME  items. 

For  each  item  on  the  agenda,  the 
discussion  will  begin  with  CMS's 
presenting  an  overview  of  the  request 
and  the  factors  we  considered  in 
reaching  our  preliminary 
recommendations.  Following  the  CMS 
over\iew.  the  entity  that  requested  the 
HCPCS  coding  change  will  be  given  a 
maximum  of  15  minutes  to  make  a 
public  presentation  concerning  its 
coding  change  application  and  payment 
for  the  item.  For  a  requestor  to 
participate  in  the  public  meeting  as  a 
primary  presenter,  the  requestor  must  be 
registered  with  the  HCPCS  Coordinator. 
Kaye  Riley.  (410)  786-5323.  For 
purposes  of  registering  as  a  primary 
presenter,  you  must,  at  least  15  days 
prior  to  the  meeting,  submit  the 
following  to  the  HCPCS  coordinator: 

•  A  brief  statement,  one  to  two  pages, 
of  the  general  nature  of  the  information 
you  plan  to  present. 

•  The  names  and  addresses  of  the 
proposed  presenters. 

•  An  estimate  of  the  time  required  to 
make  the  presentation. 

Primary  presenters  will  be  given  up  to 
15  minutes  for  their  presentations 
Other  presenters  will  he  permitted  to 
sign  up  at  the  meeting  on  a  first  come 
basis  to  make  5-minute  presentations  on 
agenda  items.  Time  constraints  will 
determine  how  many  presenters, 
besides  the  primary  presenter,  will  be 
allowed  to  make  a  public  presentation. 
Speakers  following  the  primary- 
presenters  will  also  be  required  to 
submit  on  the  day  of  the  meeting  a  one 
to  two-page  summary  of  their 
presentation.  Other  persons  in 
attendance,  who  do  not  have  the 
opportunity  to  make  a  presentation, 
may,  at  the  meeting,  submit  their 
comments  in  a  written  statement  of  one 
to  two  typed  pages. 

We  will  request  that  speakers  declare 
at  the  meeting  and  in  any  written 


statements  whether  or  not  they  have  any 
financial  involvement  with 
manufacturers  of  any  items  or  services 
being  discussed  (or  with  their 
competitors).  This  would  include  anv 
payment,  salary,  remuneration,  or 
benefit  provided  to  the  speaker  by  the 
manufacturer.  A  summary  of  each 
meeting  will  be  posted  on  the  HCPCS 
website  within  3  weeks  following  the 
meeting.  The  HCPCS  website  is  http:// 
wvi'Vi. hcfa.gov/medicare/hcpcs. htm. 

The  DME  public  meetings  will  be 
held  in  the  main  auditorium  at  CMS's 
Central  Office,  located  at  7500  Security 
Boulevard.  Baltimore.  MD.  21244.  The 
first  meeting  is  scheduled  for  March  1 1 . 
2002.  For  the  remainder  of  2002, 
meetings  are  also  scheduled  for  May  13 
and  June  17.  The  meetings  will  begin  at 
8  a.m..  E.S.T.  For  a  coding  request  to  be 
included  on  the  agenda  for  the  May  or 
June  meeting,  it  must  received  by  April 
1   For  a  coding  request  to  be  included 
on  the  agenda  for  the  March  meeting,  it 
must  be  received  at  least  45  days  before 
the  scheduled  date  of  the  March 
meeting  If  a  coding  request  does  not 
meet  this  deadline,  it  will  be  placed  on 
the  agenda  for  the  next  meeting 

The  agenda  for  an  upcoming  DME 
public  meeting  will  be  posted  on  the 
HCPCS  website  at  least  30  days  before 
the  scheduled  date  for  the  meeting. 
Posted  with  the  agenda,  there  will  also 
be  a  fact  sheet,  as  described  above,  for 
each  coding  request  to  be  reviewed  at 
the  meeting 

Authority:  Sections  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and  42 
U.S.C.  1395hh'). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  November  19.  2001. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  & 
Medicaid  Services. 

IFR  Dot  01-29326  Filed  11-21-01;  8:45  amj 
BIUMG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arttirttis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  conmiittee 
of  the  Food  and  I>ug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 


General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agencv  on 
FDA's  regulator.-  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  7.  2001.  from  8  a.m. 
to  5  p.m. 

Location:  CDER  Advisory  Committee 
conference  room  1066.  5630  Fishers 
Lane.  RockviUe.  MD. 

Contact:  Kathleen  Reedy  or  LaNise 
Giles.  Center  for  Drug  Evaluation  and 
Research  lHFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane,  (for 
express  deliverv.  5630  Fishers  Lane.  rm. 
1093)  Rockville.  MD  20857.  301-827- 
7001.  FAX:  301-827-6776  ore-mail: 
reedyk@cder.fda.gov,  or  FDA  Advison- 
Cx)mmittee  Information  Line.  1-800- 
741-8138 (301-443-0572  in  the 
Washington.  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
to-date  infonnation  on  this  meeting. 

Agenda:  The  meeting  will  be  open  to 
the  public  from  8  am  to  9  a.m.,  unless 
public  participation  does  not  last  that 
long,  from  9  am.  to  5  p  m..  the  meeting 
will  be  closed  to  permit  discussion  and 
review  of  trade  secret  and/or 
confidential  information 

Procedure:  On  December  7  2001. 
from  8  a.m.  to  9  am  .  the  meeting  will 
open  to  the  public  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee  Written 
submissions  may  be  made  to  the  contact 
person  by  November  17.  2001   Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m  and  9  a.m.  Time  allotted  for  each 
presentation  may  be  limited  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  .November  17.  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
December  7.  2001.  Arthritis  Advisory 
Committee  meeting  Because  the  agency- 
believes  there  is  some  urgency  to  bring 
this  issue  to  public  discussion  and 
qualified  members  of  the  Arthritis 
Advisory-  Committee  were  available  at 
this  time,  the  Commissioner  of  Food 
and  Drugs  concluded  that  it  was  in  the 
public  interest  to  hold  this  meeting  even 
if  there  was  not  sufficient  time  for  the 
customary-  15-day  public  notice 

Closed  Committee  Deliberations:  On 
December  7.  2001.  from  9  am  to  5  p  m  . 
the  meeting  will  be  closed  to  permit 
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discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  5 
U.S.C.  app.  2J. 

Dated:  November  15.  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

IFR  Dor  01-2f)22.'i  Filed  11-21-01;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee: 
Notice  of  Meeting 

AGENCY:  Fond  and  Drug  Administration. 

HHS. 

ACTJON:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  {juhlit:  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  13.  2001.  from  8  a.m. 
to  5:30  p.m.  and  on  December  14,  2001. 
from  8  a.m.  to  3:30  p.m. 

Location:  Hilton  Silver  Spring  Hotel. 
8727  Colesville  Rd..  Silver  Spring.  MD. 

Contact:  Linda  A.  Smallwood.  Center 
for  Biologies  Evaluation  and  Research 
(HFM-302),  Food  and  Drug 
.Administration.  1401  Rockville  Pike. 
Rockvilie.  MD  20852,  301-827-3514.  or 
FDA  Advisor,-  Committee  Information 
Line. 1-800-741-8138 (301-443-0572 
in  the  Washington.  DC  area),  code 
19516.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  December  13.  2001,  the 
following  committee  updates  are 
tentatively  scheduled:  Transmissible 
spongiform  encephalopathies  (TSE) 
guidance.  Centers  for  Disease  Control 
and  Prevention  workshop  on  factor  VIII, 
update  on  disaster  response,  and 
compliance  quality  control  oversight.  In 
the  morning,  the  committee  will  hear 
presentations,  discuss  and  make 
recommendations  on  potential  concerns 
for  simian  foamy  virus  (SFV) 
transmission  by  blood  and  blood 
products.  In  the  afternoon,  the 
committee  will  hear  presentations, 
discuss  and  make  recommendations  on 


the  leukocyte  reduction  guidance.  On 
December  14,  2001,  the  committee  will 
hear  presentations  and  discuss  and 
make  recommendations  on  human  cells, 
tissues  and  cellular  and  tissue-based 
products:  Risk  factors  for  semen 
donation. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  3,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  12 
noon  and  12:30  p.m..  and  between 
approximately  3:45  p.m.  and  4:45  p.m. 
on  December  13.  2001;  and  between 
approximately  11:30  a.m.  and  1  p.m.  on 
December  14.  2001.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  3.  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  15.  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

(PR  Doc.  01-29226  Filed  11-21-01;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Service  Administration 

Community  Mental  Health  Services 
and  Substance  Abuse  Prevention  and 
Treatment  Block  Grant  Maintenance  of 
Effort  Requirements:  Exclusion  from 
Future  Year  Calculations 

In  keeping  with  SAMHSA's 
delegation  of  authority  from  the 
Secretary'  for  Health  and  Human 
Services  (HHS)  and  in  compliance  with 
section  1915{b)(2}  and  section  1930(b)  of 
the  Public  Health  Service  (PHS)  Act  as 
amended  by  Public  Law  106-310.  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  published  a 
guidance  in  the  Federal  Register  (66  FR 
35658)  on  July  6.  2001.  to  be  used  in 
determining  whether  to  approve  the 
exclusion  of  certain  expenditures  from 
aggregate  expenditures  used  by  the  State 
in  calculating  the  maintenance  of  effort 
requirement  under  the  Community 
Mental  Health  Services  (CMHS)  Block 


Grant  program  and/or  the  Substance 
Abuse  Prevention  and  Treatment 
(SAPT)  Block  Grant  program. 

In  implementing  tne  guidance. 
SAMHSA  has  learned  that  there  was  an 
unintendedly  harsh  consequence  as  a 
result  of  our  stating  that  the  funds  to  be 
excluded  had  to  be  appropriated  by  the 
State  after  the  date  of  enactment  of 
Public  Law  106-310.  October  17.  2000. 
which  contained  the  new  authority 
permitting  the  exclusion  of  certain 
expenditures.  The  intention  of  the 
requirement  was  to  ensure  that  the  new 
statutory  authority  was  not  applied 
retroactively,  contrary  to  our 
understanding  of  the  intent  of  the 
provision.  In  using  the  term 
"appropriated,"  however,  the  agency 
inadvertently  also  eliminated 
consideration  of  funds  that  were 
appropriated  by  those  States  whose 
fiscal  year  200i  began  before  October 
17.  2000.  the  date  of  enactment  of 
Public  Law  106-310.  thus  creating  an 
inequitable  situation.  Changing  the 
language  of  the  guidance  to  the  date  of 
expenditure  rather  than  appropriation 
addresses  both  the  issue  of  retroactive 
application  and  equitability. 

Accordingly,  we  are  revising  the 
guidance  by  substituting  in  the  second 
element  of  the  guidance  the  word 
"expended"  for  the  word 
"appropriated."  Thus  funds  that  were 
appropriated  by  the  State  prior  to 
October  17.  2000  but  had  not  yet  been 
expended  may.  in  the  discretion  of  the 
Administrator  of  SAMHSA.  be 
considered  for  an  exclusion. 

Thus  the  guidance  is  now  as  follows: 

"In  order  for  SAMHSA  to  approve  a 
request  from  a  State  to  have  excluded 
from  the  aggregate  State  expenditures 
funds  appropriated  by  the  State 
legislature  to  the  principal  agency  for 
authorized  activities  which  are  of  a  non- 
recurring nature  and  for  a  specific 
purpose,  the  following  is  necessary: 

1.  The  State  shall  request  the 
exclusion  separately  from  the 
application; 

2.  The  request  shall  be  signed  by  the 
State's  Chief  Executive  Officer  or  by  an 
individual  authorized  to  applv  for  the 
SAPT  or  CMHS  Block  Grant  on  behalf 
of  the  Chief  Executive  Officer.  SAMHSA 
will  consider  such  requests  for  funds 
expended  after  the  date  of  enactment  of 
Public  Law  106-310.  October  17.  2000, 
in  the  first  year  for  which  additional 
funds  are  being  added  to  the  budget  for 
such  activities; 

3.  The  State  shall  provide 
documentation  that  supports  its 
position  that  the  funds  were 
appropriated  by  the  State  legislature  for 
authorized  activities  which  are  of  a  non- 
recurring nature  and  for  a  specific 
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purpose,  indicates  the  length  of  time  the 
project  is  expected  to  last  in  years  and 
months,  and  affirms  that  these 
expenditures  would  be  in  addition  to 
funds  needed  to  otherwise  meet  the 
State's  maintenance  of  effort 
requirement  for  the  year  for  which  it  is 
applving  for  exclusion;  and 

4.  The  Administrator  of  SAMHSA 
agrees  that  the  criteria  for  exclusion 
have  been  met. 

Nothing  in  this  guidance  limits  a  State 
from  requesting  more  than  one 
exclusion  in  any  one  vear.  If  during  a 
particular  year  the  State  wishes  to 
submit  more  than  one  project  for 
exclusion,  it  should  do  so  in  a  single 
request." 

Dated:  November  16.  2001. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 

Mental  Health  Administration. 

IFR  Doc  01-21217  Filed  11-21-01:  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4564-N-06] 

Notice  of  Proposed  infomiation 
Collection:  Evaluation  Study  of 
Rounds  3-5  of  HUD's  Lead  Hazard 
Control  Grant  Program 

agency:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  [anuarv  7. 
2002 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  N.  Ward.  Reports  Liaison  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW.. 
Room  P3206.  Washington,  DC  20410. 
FOR  FURTHER  INFORMAUON  CONTACT:  Dr 
Peter  Ashley,  202-755-1785  ext.  115 
(this  is  not  a  toll-free  number)  for 
available  documents  regarding  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended) 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilitv; 
(2)  Evaluate  the  accuracy  of  the  agencvs 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  claritv  of  the 
information  to  he  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

The  Sotice  also  lists  the  following 
information: 

Title  of  Proposal:  Evaluation  Studv  of 
Rounds  3-5  of  HLTDs  Lead  Hazard 
Control  Grant  Program 

OMB  Control  Sumber  To  be  assigned. 

Need  for  the  Information  and 
Proposed  Use:  In  order  to  assist  in 
fulfilling  its  mission  of  eliminating  lead- 
based  paint  hazards  and  other  housing- 
related  threats  to  children's  health  and 
safety  in  low-income  privately-owned 
homes.  HLTD's  Office  of  Healthy  Homes 
and  Lead  Hazard  Control  operates  a 
grant  program  for  State  and  local 
governments  to  develop  and  implement 
cost-effective  methods  for  the  inspection 
and  reduction  of  lead-based  paint 
hazards  in  private  owner-occupied  and 
rental  housing  for  low  and  moderate 
income  families.  From  1995  through 
1998.  HUD  initiated  Rounds  3-5  of  this 
Lead  Hazard  Control  Grant  Program, 
awarding  grants  to  73  different  States 
and  localities.  The  purpose  of  this 
information  collection  is  to  study  the 
effectiveness  of  the  lead  hazard  control 
treatments  that  these  recipient  programs 
administered  under  the  HLTD  grants,  at 
specified  time  points  (e.g..  from  1  to  4 
years)  after  the  treatments  were  - 
administered.  To  do  this.  HUD  will 
study  selected  housing  units  that 
received  lead  hazard  control  treatments 
within  approximately  ten  programs  that 
received  grants  in  Rounds  3-5  of  this 
program.  In  housing  units  that  agree  to 
participate  in  the  study,  researchers  will 
collect  household  information,  will 
visually  inspect  the  integrity  of  the 
applied  treatments,  and  will  collect 
environmental  samples  (e.g.,  dust  and 
soil)  to  be  analyzed  for  lead  content. 
The  data  will  be  combined  with  similar 
types  of  "baseline    data  for  the  same 
housing  units  that  the  grant  programs 


collected  prior  lo  administering  the 
treatments  in  these  units  The  pre- 
treatment  data  will  be  obtained  for  this 
evaluation  directly  from  the  grant 
programs  with  their  cooperation  The 
data  collected  during  this  Rounds  3-5 
Evaluation  Project  should  allow  HUD  to 
assess  how  post-treatment  dust-lead 
levels,  or  changes  in  dust-lead  levels 
between  post-treatment  and  pre- 
treatment.  may  differ  between  housing 
units  administered  treatments  of 
different  intensity  or  cost.  The  data  will 
also  contribute  tn  HLTDs  awareness  of 
long-term  performance  of  selected  lead 
hazard  control  treatments. 

For  a  participating  housing  unit,  this 
information  will  involve:  (1)  A  brief 
interior  and  exterior  visual  inspection  to 
assess  housing  conditions  and  the 
integrity  of  the  applied  treatments;  (2) 
collection  of  dust-wipe  samples  (from 
floors,  window  sills,  window  troughs. 
selected  wall  surfaces,  and  selected 
exterior  surfaces)  and  soil  samples  for 
lead  analysis;  and  (3)  a  brief  visual 
sur\ey  of  the  immediate  neighborhood 
to  identify  and  record  potential  releases 
of  lead  in  the  neighborhood 
environment  M  least  one.  but  possibly 
two.  information  collection  visits  will 
be  made  to  participating  housing  units 
over  a  two-  to  three-year  period.  If 
appropriate,  the  results  of  this 
information  collection  will  be  u.sed  to 
improve  existing  HUD  guidance  for 
cost-effective  and  safe  lead  hazard 
control  treatments. 

Agency  Form  Numbers:  None. 

Members  of  affected  public:  Selected 
propertv  owners  and  residents  of 
housing  units  that  agree  to  participate  in 
the  study  representing  approximately 
ten  state-,  county-,  or  city-level  lead 
hazard  control  grant  programs  across  the 
United  States 

Total  Burden  Estimate: 

Number  of  Respondents;  600. 

Frequency  of  Response;  maximum  of 
2 

Total  hours  of  Response:  4.050. 

Table  i  . — Calculation  of  Respond- 
ent Burden  Over  the  Full  Study 
Period 


Burcten-causing  task 


Burden  to  ten- 
ants or  resKJeni 
property  owr>ers 


Undergo  recruitment  and 
be  bneted  on  ttie  study 

Review  and  complete  In- 
formed Consent  form 

Provide  access  to  re- 
searchers for  conducting 
post-treatment  surveys 
and  environmental  sam- 
plir>g 


15  minutes 


15  minuies 


3  hours  in  each 

of  2  visrts. 
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Table  1 . — Calculation  of  Respond- 
ent Burden  Over  the  Full  Study 
Period — Continued 


Burden-causing  task 


Burden  to  ten- 
ants or  resident 
property  owners 


15  minutes 
6.75  hours. 


Average  Response  Time:  6.75  hours 
(assuming  2  visits  for  conducting 
surveys  and  sampling). 

Total  Burden  for  600  units:  4,050 
hours. 

Status  of  the  Proposed  Information 
Collection:  New  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  iqy.T.  44'U.S.C.  Chapter  35.  as  amended. 
Dated:  June  14.  1999. 

Dated;  November  13,  2001. 
David  E.  facobs. 

Din'rtur.  Ojtirr  of  Healthy  Homes  and  L^ad 

Hazard  Control. 

iKR  Doi    ni-2Q2fiq  riled  11-21-01;  8:45  am| 

BILUNG  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^l644-N-47] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretar>'  for  Community  Planning  and 
Development,  HUD. 
action:  Notice 


SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplu.s  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  thf  homeless. 
EFFECTIVE  DATE:  Novernhrr  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  Department  of  Housing 
and  Urban  Dev(<lopment,  Room  7262, 
451  Seventh  .Street  SVV..  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  fnr  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (DD.C).  HUD 
publishes  a  Notice,  on  a  woeklv  basis, 
identifying  unutilized,  underutilized. 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 


the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  15,  2001. 

)ohn  D,  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

(FR  Dof .  01-2901 1  Filed  11-21-01;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Reopening  of  Public  Comment  on  Draft 
Recovery  Goals  for  Four  Endangered 
Fishes  of  the  Colorado  River  Basin 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  reopening  of  public 
comment. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  of  the 
reopening  of  the  public  comment  period 
on  the  Draft  Recovery  Goals  for  the  Four 
Endangered  Fishes  of  the  Colorado 
River  Basin.  The  initial  public  comment 
period  opened  September  10.  2001,  and 
closed  October  25,  2001.  To 
accommodate  several  requests  for 
extension,  the  Service  is  reopening  the 
comment  period  for  an  additional  15 
days.  Copies  of  the  Draft  Recovery  Goals 
are  available  (in  *.pdf  format)  for 
viewing  and  downloading  at:  http:// 
l^^\■\\■.^6.fl\■s.gov/c^^ip/^g.htm.  or  from 
the  Upper  Colorado  River  Endangered 
Fish  Recovery  Program  (see  ADDRESSES 
section).  The  Ser\ice  is  seeking 
comments  or  suggestions  from  the 
public,  other  concerned  government 
agencies,  the  scientific  community,  or 
any  other  interested  parties  concerning 
the  Draft  Recovery  Goals.  Make  requests 
and  mail  comments  to  the  Director  at 
the  address  below.  Comments  already 
submitted  on  the  Draft  Recovery  Goals 
need  not  be  resubmitted  as  they  will  be 
fully  considered. 

DATES:  The  reopen  comment  period 
closes  December  10.  2001. 

ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  Dr.  Robert  Muth, 
Director.  Upper  Colorado  Endangered 
Fish  Recoverv  Program,  U.S.  Fish  and 
Wildlife  Service,  Post  Office  Box  25486. 
DFC.  Denver.  Colorado,  80225.  You  may 
submit  comments  by  sending  electronic 
mail  (e-mail)  to:  colorivgoals<§:fws.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Muth.  Director  (extension  268), 
Dr.  Thomas  Czapla  (extension  228)  or 


Debbie  Felker  (extension  227), 
Coordinators  (see  ADDRESSES  above),  at 
telephone  (303)  969-7322. 
SUPPLEMENTARY  INFORMATION:  To  further 
the  recovery  of  humpback  chub  (Gila 
rypha).  bonytail  (Gila  elegans). 
Colorado  pikeminnow  (formerly  named 
Colorado  squawfish;  Ptchocheilus 
lucius).  and  razorback  sucker 
[XyTauchen  texanus).  the  Service 
announced  on  September  10.  2001,  the 
availability  of  the  Draft  Recoven,'  Goals 
for  these  endangered  fishes  of  the 
Colorado  River  Basin  and  a  45-day 
comment  period.  These  goals  will  serve 
as  a  supplement  and  amendment  to  the 
respective  recoverv  plans  for  each 
species.  We  solicit  review  and 
comments  from  agencies  and  the  public 
on  these  Draft  Recoverv  Goals. 

The  purpose  of  these  supplements 
and  amendments  are  to  describe  site- 
specific  management  actions/tasks 
needed  to  minimize  or  remove  threats; 
provide  objective,  measurable  recovery 
criteria  for  downlisting  and  delisting 
that  identify'  levels  of  demongraphic  and 
genetic  viability  needed  for  self- 
sustaining  populations;  and  provide 
estimates  of  the  time  required  to  achieve 
recover}'  of  each  of  the  four  endangered 
fish  species.  Downlisting  and  delisting 
criteria  by  listing  factors  and 
management  actions,  as  well  as 
demographic  criteria,  are  presented  for 
populations  of  each  species  within 
recovery  units.  In  addition,  updated  life- 
histoPt'  information  and  statistical 
criteria  for  monitoring  are  identified. 
The  recovery  goals  for  the  humpback 
chub,  razorback  sucker  and  bonytail  are 
identified  by  two  recovery  units,  upper 
basin  (above  Glen  Canyon  Dam. 
Arizona)  and  lower  basin.  Recovery  of 
the  Colorado  pikeminnow  is  currently 
considered  only  for  the  upper  basin. 

Authority:  Ihe  authorit\  fnr  ihi.s  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C   15.n  i-t  seq). 

|ohn  A.  Blankenship. 

Deputy  Regional  Director,  Denver.  Colorado. 

|FR  Dot    01-29220  Filed  1 1-21-01:  8:45  am) 

BILUNG  CODE  4310-$S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Bartlett)  for  Incidental  Take  of  the 
Houston  Toad 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability, 

SUMMARY:  Virginia  Bartlett  (Applicant) 
has  applied  for  an  incidental  take 
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permit  (TE-049034-0)  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act)  The  requested  permit  would 
authorize  the  incidental  take  of  the 
endangered  Houston  toad.  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  occupation  of  a  single- 
family  residence  on  approximatelv  0.75 
acres  of  a  33.525-acre  property  on  FM 
2104.  Bastrop  County.  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  December  24.  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Ser\ice.  PO  Box  1306. 
Room  4102.  Albuquerque.  New  Mexico 
87103.  Persons  wishing  to  review  the 
EA/HCP  may  obtain  a  copy  by 
contacting  Clayton  Napier.  U.S.  Fish 
and  Wildlife  Ser\ice,  10711  Burnet 
Road.  Suite  200.  Austin.  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  bv 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service. 
Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Austin.  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-049034-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  .Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service.  Austin  Office. 
SUPPLEMENTARY  INFORMATKJN:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to.  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

An  Environmental  Assessment/ 
Habitat  Conser\-ation  Plan  (EA/HCP)  for 
the  incidental  take  application  has  been 
prepared.  A  determination  of  jeopardv 
to  the  species  or  a  Finding  of  No 
Significant  Impact  (FONSI)  will  not  be 
made  until  at  least  30  days  from  the  date 
of  publication  of  this  notice.  This  notice 
is  provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 

Applicant:  Virginia  Bartlett  plans  to 
construct  a  single-family  residence, 
within  7  years,  on  approximately  0.75 
acres  of  a  33.525-acre  propertv  on  FM 
2104.  Bastrop  County,  Texas.  This 
action  will  eliminate  0.75  acres  or  less 
of  Houston  toad  habitat  and  result  in 


indirect  impacts  within  the  lot  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $3,000.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Steven  M.  Chambers. 

Acting  Regional  Director.  Region  2. 

[FR  Doc.  01-29182  Filed  11-21-01;  8:45  am] 

BILLING  CODE  4S10-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-«80-02-1 61 0-JP-064B] 

Temporary  Motorized  Vehicle  use 
Closure  and  Establish  an  Interim 
Motorized  Vehicle  Access  Network  on 
Selected  Federal  1-ands  in  Western  San 
Bernardino  County,  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporar\'  closure  to  motorized 
vehicle  use  on  selected  federal  lands  in 
San  Bernardino  County,  California  and 
establish  an  interim  motorized  vehicle 
access  network.  The  area  encompasses 
222,750  acres  in  the  Fremont  subregion. 

DATES:  The  temporary  closure  was 
approved  November  15,  2001,  and  is  in 
effect 

ADDRESSES:  Bureau  of  Land 
Management.  Barstow  Field  Office.  2601 
Barstow  Rd.  Barstow.  CA  92311. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read.  BLM.  Barstow  Field  Office  2601 
Barstow  Rd.  Barstow.  CA  92311  . 
telephone  (760)  252-6000.  The  closure 
is  posted  in  the  Barstow  Field  Office 
and  at  places  near  and/or  within  the 
area  to  which  the  closure  applies.  Maps 
identifying  the  affected  areas  are 
available  at  the  Barstow  Field  Office  as 
well  as  on  the  Bureau  of  Land 
Management  (BLM)  California  website 
at  www.ca.hlm.gov. 
SUPPLEMENTARY  INFORMATK)N:  This 
temporar>-  closure  is  implemented 
pursuant  to  Title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  November  15. 
2001  and  will  remain  in  effect  until  a 
Record  of  Decision  is  signed  on  the 
West  Mojave  Coordinated  Management 
Plan  (WEMO  Plan),  which  is  expected 
to  be  signed  June  2003. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  which  shall  l)e  allowed  inside 
the  closed  areas  as  authorized  and  an 
interim  route  network  signed  as  open 


routes  on  the  ground  and  identified  on 
the  map.  Official  business  may  include 
public  service  emergencies,  resource 
monitoring/research,  and  management 
activities,  and  other  actions  authorized 
by  BLM's  Barstow  Field  Office. 

Dated:  November  15.  2001. 
Tim  Read. 
Field  Manager. 
[FR  Dor   01-29346  Filed  11-21-01;  8:45  am] 

BtLUmC  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-6 10-01-1 220- AA] 

Meeting  of  the  California  Desert 
District  Advisory  Council 

SUMMARY:  Notice  is  herebv  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579.  that  the  California  Desert 
District  Advisorv  Council  tc  the  Bureau 
of  Land  Management.  U  S  Department 
of  the  Interior,  will  participate  in  a  field 
tour  of  the  BL.M-administered  public 
lands  on  Friday.  December  ' .  2001.  from 
7:30  am  to  5:30  p.m..  and  meet  in 
formal  session  on  Saturday.  December  8, 
from  8  a.m.  to  5  p.m.  The  Saturday 
meeting  will  be  held  at  the  Southwest 
Performing  Arts  Theatre.  Southwest 
High  School,  located  at  2001  Ocotillo 
Drive.  El  Centro.  California  The  Bureau 
of  Land  Management  is  publishing  this 
notice  without  15  days  public  notice  in 
order  to  avoid  any  additional  delavs. 

The  Council  and  interested  members 
of  the  public  will  assemble  for  a  field 
tour  at  the  parking  lot  of  the  Best 
Western  John  lay  Inn  at  7:15  a.m.  and 
depart  730  am  The  Inn  is  located  at 
2352  S.  4th  Street.  El  Centro  Tour  stops 
will  include  areas  within  the  Northern 
and  Eastern  Colorado  Desert 
Coordinated  Management  planning  area 
and  the  Imperial  Sand  Dunes  Recreation 
Area  Presentations  and  discussrons  will 
focus  on  issues  being  addressed  in  the 
Draft  Northern  and  Eastern  Colorado 
Desert  Coordinated  Management  Plan 
and  Draft  Northern  and  Eastern  Mojave 
Plan,  and  development  of  the  Draft 
Imperial  Sand  Dunes  Recreation  Area 
Resource  Management  Plan  The  public 
is  welcome  to  participate  in  the  tour. 
but  should  plan  on  providing  their  own 
transportation,  drinks,  and  lunch. 

Agenda  items  for  the  Saturday 
Council  meeting  will  include 
presentations  and  Council  discussions 
regarding  the  Draft  Northern  and 
Eastern  Colorado  Desert  Coordinated 
Management  Plan  and  the  Draft 
Northern  and  Eastern  .Mo)a\e  Plan,  and 
a  summar\  of  public  comments  for  the 
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two  draft  plans,  which  closed  November 
1 .  2001 ,  The  Council  also  will  be  briefed 
on  the  status  nf  the  development  of  the 
Draft  Imperial  Sand  Dunes  Recreation 
Area  Resource  Management  Plan. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management.  Public  Affairs  Office,  6221 
Box  Springs  Boulevard.  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes 
FOR  FURTHER  INFORMATION  CONTACT: 
Doran  Sanchez.  BLM  California  Desert 
District  Publii  .■Xffairs  Specialist,  (909) 
697-5220. 

Dated:  Novembtir  8.  2001. 
Tim  Sail, 
District  \tanager 
[FR  Doc.  01-29345  Filed  11-21-01;  8:45  ami 

BILLmC  COOe  431(>-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-91 0-0777-26-241  A) 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting  notice. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council  (RAC).  The  meeting 
will  be  held  on  December  6.  in  Phoenix, 
Arizona  The  meeting  will  be  held  at  the 
BLM  National  Training  Center.  9828 
North  31st  Avenue.  Phoenix,  Arizona.  It 
will  begin  at  9:00  a.m  and  will  conclude 
at  approximately  4:00  p.m.  The  Bureau 
of  Land  Management  is  publishing  this 
notice  without  15  days  public  notice  in 
order  to  avoid  any  additional  delavs. 
The  agenda  items  to  be  covered  include 
review  of  the  luly  23-24.  2001.  meeting 
minutes;  New  RAC  Member 
Introductions;  BLM  State  Director's 
Update  on  legislation,  regulations  and 
statewide  planning  efforts;  Briefing  on 
the  Programmatic  Environmental  Impact 
Statement  on  Conservation  and 


Restoration  Treatments:  Updates  on  the 
National  Off-Highway  Vehicle  Strategy. 
Draft  Las  Cienegas  Resource 
Management  Plan  and  Environmental 
Impact  Statement;  and  Statewide 
Planning  Schedule;  RAC  Discussion  on 
National  Landscape  Conservation 
System  Strategy:  Update  Proposed  Field 
Office  Rangeland  Resource  Teams; 
Reports  from  BLM  Field  Office 
Managers;  Reports  by  the  Standards  and 
Guidelines,  Recreation  and  Public 
Relations,  Wild  Horse  and  Burro 
Working  Groups;  Reports  from  RAC 
members:  and  Discussion  of  future 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  December 
6,  2001,  for  any  interested  publics  who 
wish  to  address  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office.  222 
North  Central  Avenue.  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Carl  Rountree, 

Arizona  Associate  State  Director. 

(FR  Doc.  01-29347  Filed  11-21-01;  8:45  am] 

BILUNG  COOE  431(>-32-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Padre  Island  National  Seashore, 
Corpus  Christ!,  Texas 

AGENCY:  National  Park  Ser\'ice.  Interior. 
ACTION:  Notice  of  Availability  of  a  plan 
of  operations,  environmental 
assessment,  and  a  floodplain  statement 
of  findings  for  a  30-day  public  review  at 
Padre  Island  National  Seashore.  Kleberg 
and  Kenedy  Counties,  Texas. 

SUMMARY:  The  National  Park  Service 
(NPS).  in  accordance  with  section 
9.52(b)  of  Title  36  of  the  Code  of  Federal 
Regulations  and  Executive  Order  11988. 
Floodplain  Management,  has  received 
from  BNP  Petroleum  Corporation  a  Plan 
of  Operations  for  drilling  and 
production  of  the  Dunn-Murdock  #1 
well  from  a  surface  location  north  of  the 
Yarborough  Pass  Road  within  Padre 
Island  National  Seashore.  Additionally, 
the  NPS  has  prepared  an  Environmental 
Assessment  and  a  Floodplain  Statement 
of  Findings  for  the  site  of  the  proposed 
well. 

DATES:  The  above  documents  are 
available  for  public  review  and 
comment  on  or  before  December  24, 
2001 

ADDRESSES:  The  Plan  of  Operations. 
Environmental  Assessment,  and 
Floodplain  Statement  of  Findings  are 
available  for  public  review  and 


comment  in  the  Office  of  the 
Superintendent.  Padre  Island  National 
Seashore.  20301  Park  Road  22.  Corpus 
Christi,  Texas.  Copies  of  the  Plan  of 
Operations  are  available,  for  a 
duplication  fee,  from  the 
Superintendent.  Padre  Island  National 
Seashore.  PO  Box  181300.  Corpus 
Christi,  Texas  78480-1300. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Wimer,  Environmental 
Protection  Specialist,  Padre  Island 
National  Seashore,  PO  Box  181300, 
Corpus  Christi.  Texas  78480-1300. 
Telephone:  361-949-8173  x  224.  e-mail 
at  Ar!ene_WiiTier@n ps.gov 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  submit  comments  about  this 
document  within  the  30  days;  mail  them 
to  the  post  office  address  provided 
above,  hand-deliver  them  to  the  park  at 
the  street  address  provided  above,  or 
electronically  file  them  to  the  e-mail 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  responders, 
available  for  public  review  during 
regular  business  hours. 

Dated:  October  26.  2001. 
Luis  }.  Gonzales. 

Acting  Superintendent,  Padre  Island  National 

Seashore. 

[FR  Doc.  01-29176  Filed  11-21-01;  8:45  ami 
BILUNG  CODE  4310-7(M> 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection; 
Controlled  Substances  Import/Export 
Declaration— DEA  Form  236. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  66,  Number  201,  page 
52780  on  September  19,  2001.  allowing 
for  a  60  day  comment  period 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  24,  2001.  This 
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process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatorv  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 
Additionally,  comments  mav  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  coliection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Controlled  Substances  Import/Export 
Declaration— DEA  Form  236. 

(3)  The  agency  form  number,  if  anv. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-236.  Office  of  Diversion 
Control .  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  DEA-236  provides 
the  DEA  with  control  measures  over  the 
importation  and  exportation  of 
controlled  substances  as  required  by 
both  domestic  and  international  drug 
control  laws.  Affected  public  consists  of 
businesses  or  other  for  profit 
organizations. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  358  respondents  with  an 
average  30  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  fin  hours)  associated  with  the 
collection:  1.432  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B  Bnggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henrv  Building.  Suite 
1600.  601  D  Street  NVV.,  Washington. 
DC  20004 

Dated:  November  19.  2001. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  01-29289  Filed  11-21-01;  8:45  ami 

BtLUNG  COOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection;  Import/ 
Export  Declaration;  Precursor  and 
Essential  Chemicals — DEA  Form  486. 

The  Department  of  Justice  (DOJ).  Drug 
Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  at  Volume  66.  Number  182, 
page  48275  on  September.  2001. 
allowing  for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  24.  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 
Additionallv.  comments  mav  be 


submitted  to  OMB  via  facsimile  to  (202) 
395-7285 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
function  of  the  agencv.  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  Collection 

111  Type  of  information  collectm:: 
Extension  of  a  currently  approved 
collection. 

12]  The  title  of  the  form/collection: 
Import/Export  Declaration:  Precursor 
and  Essential  Chemicals. 

(31  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsonng  the  collection: 
Form  No.:  DEA-486.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  US.  Department  of 
Justice. 

141  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Pnman-  Business  or  other  for- 
profit.  Other:  Individuals  or  households 
The  Chemical  Diversion  and  Trafficking 
Act  of  1988  requires  those  who  import/ 
export  certain  chemicals  to  notifv'  the 
DEA  15  days  prior  to  shipment 
Information  will  be  used  to  prevent 
shipments  not  intended  for  legitimate 
purposes. 

15)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  DEA  Form  486:  550 
respondents  with  an  average  12  minutes 
per  response.  DEA  Quarterly  Report; 
100  respondents  with  an  average  30 
minutes  per  response. 

16)  An  estimate  of  the  total  public 
burden  tin  hours)  associated  with  the 
collection:  DEA  Form  486:  1 .400  annual 
burden  hours  DEA  Quarterly  Report: 
200  annual  burden  hours. 
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If  additional  information  is  required 
contact;  Mr  Robert  B   Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  justice  Management 
Division.  United  States  Department  of 
lustice,  Patrick  Henry  Building,  Suite 
IBOO,  601  D  Street  NW.  Washington.  DC 
20004. 

Dated:  November  19,  2001. 
Robert  B.  Briggs, 

Drpartmt'nt  (Jearance  Officer.  United  States 
l)t  paritiuTil  of  justice. 

IKK  Doc.  01-29290  Filed  11-21-01:  8:45  ami 
BtLLING  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  ,?()-day  notice  of  information 
tdllection  under  review:  extension  of  a 
currently  apprcn'ed  collection: 
application  for  registration  Under 
Domestic  (ihemical  Diversion  Control 
Act  of  1993  and  renewal  application  for 
registration  under  Domestic  Chemical 
Control  Act  of  1993. 


The  Department  of  Justice  (DOJ).  Drug 

Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
publu  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  66,  Number  182,  page 
48276  on  September  19,  2001,  allowing 
for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  davs  for  public 
comment  until  December  24.  2001,  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especiallv  the  estimated  public 
burden  and  associated  response  time, 
should  he  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
information  and  Regulatorv  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285. 

Written  comments  and/or  suggestions 
from  the  public  and  affec:ted  agencies 
concerning  the  proposed  collection  of 


information  should  address  one  or  more 
of  the  following  four  points: 

{!)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Coliection 

(IJ  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Application  for  Registration  Under 
Domestic  C^hemical  Diversion  Control 
Act  of  1993  and  Renewal  Application 
for  Registration  under  Domestic 
Chemical  Diversion  Control  Act  of  1993. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-510  and  DEA-510a. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Individuals  or  households. 
The  Domestic  Chemical  Diversion 
Control  Act  requires  that  distributors, 
importers,  and  exporters  of  listed 
chemicals  which  are  being  diverted  in 
the  United  States  for  the  production  of 
illicit  drugs  must  register  with  DEA. 
Registration  provides  a  system  to  aid  in 
the  tracking  of  the  distribution  of  List  I 
chemicals. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/ reply:  3.200  respondents  with 
an  average  30  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (m  hours)  associated  with  the 
collection:  1.600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr,  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 


Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henrv  Building,  Suite 
1600,  601  D  Street  NW,,  Washington, 
DC  20004, 

Dated :  November  19,  2001. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

IFR  Doc.  01-29291  Filed  1 1-21-01;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection:  Report 
of  theft  or  loss  of  controlled 
substances — DEA  Form  106. 


The  Department  of  Justice  (DO}),  Drug 
Enforcement  Administration  (DEA),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  66,  Number  182,  pages 
48272-48273  on  September  19.  2001. 
allowing  for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  24,  2001.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatorv'  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e,g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection : 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Report  of  Theft  or  Loss  of  Controlled 
Substances — DEA  Form  106. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-106.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Individuals  or  households. 
Title  21  CFR,  1301.74(c)  and  1301  76(b) 
requires  DEA  registrants  to  complete 
and  submit  a  DEA-106  upon  discover\' 
of  a  theft  or  loss  of  controlled 
substances.  Purpose:  accurate 
accountability;  monitor  substances 
diverted  into  illicit  markets  and  develop 
leads  for  criminal  investigations. 

[5]  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  3.765  respondents  with 
an  average  30  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,076  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building.  Suite 
1600,  601  D  Street  NW..  Washington. 
DC  20004. 

Dated:  November  19.  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(PR  Doc  01-29286  Filed  11-21-01;  U:45  am] 
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DEPARTMENT  OF  JUSTICE 


Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  review:  Extension  of  a 
Currently  Approved  Collection: 
Application  for  Permit  to  Export 
Controlled  Substances — DEA  Form  161 

The  Department  of  lustice  (DOJ).  Drug 
Enforcement  Administration  (DEA).  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  September  19.  2001  (66  FR 
48273).  allowing  for  a  60  day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  24,  2001   This 
process  is  conducted  in  accordance  with 
5  CFR  1320. 10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulator*-  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessars 
for  the  proper  performance  of  the 
function  of  the  agencv.  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuraq,-  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
reports. 

Ch'er\iew  of  this  information 
collection . 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection 

(2)  The  title  of  the  form/collection: 
Application  for  Permit  to  Export 
Controlled  Substances — DEA  Form  161. 

(3)  The  agency  form  number,  if  anv, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  \o  :  DEA-161   Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  U,S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract-  Primary:  Business  or  other  for- 
profit.  CXher:  None.  Title  21  CFR  section 
1312.22  requires  individuals  who  export 
controlled  substances  in  schedules  I  and 
II  to  obtain  a  permit  from  DEA. 
Information  is  used  to  issue  export 
permits  and  exercise  control  over 
exportation  of  controlled  substances  and 
compile  data  for  submission  to  UN  for 
treaty  requirements. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/rely  225  respondents  with  an 
average  30  minutes  per  response. 

(6)  An  estimate  of  the  total  publu 
burden  (in  hoursi  associated  with  the 
collection:  1.000  aimual  burden  hours 

If  additional  information  is  required 
contact:  Mr.  Robert  B  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  United  States  Department  of 
Justice.  Patrick  Henrv  Building.  Suite 
1600.  601  D  Street  .NW  ,  Washington, 
DC  20004 


Dated   November  19,  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  lustice. 

(FR  Doc  01-29287  Filed  11-21-01;  8:45  ami 
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Registrants  Inventorv'  of  Drugs 
SurrondiTi'd — DEA  pDrm  41. 


The  DepartmiMit  of  lustice  (DOJ),  Drug 

Enforcement  Administration  (DEA).  has 
submitted  the  following  information 
roll(>c:tion  request  to  the  Office  of 
Mdnagement  and  Budget  OMRl  for 
re\  lew  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
puhlisheci  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
pre\iouslv  published  in  the  Federal 
Register  Volume  6f).  Number  182.  page 
4B^74  on  September,  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  AQ  da\  s  for  public 
comment  until  December  24.  2001.  This 
process  is  conducted  in  accordance  with 
')  C;FR  1320.1  (J 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time. 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
.Attention  Department  of  )ustice  Desk 
Officer,  Washington,  Washington,  DC 
20!iO:5   .-Kdditiimallv,  comments  may  be 
submitted  to  OMB  via  fac  simile  to  (202) 
395-7285. 

Written  comments  and/or  suggestions 
from  the  public:  and  affected  agencies 
c:on(.ernint;  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

( 1 1  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
techn<jlogical  collection  techniques  or 
other  forms  of  information  technology. 
eg.,  permitting  electronic  submission  of 
responses. 

CAerv'jpH-  of  this  information 
collection . 


(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Registrants  Inventory  of  Drugs 
Surrendered — DEA  41. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-41.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary':  Business  or  other  for- 
profit.  Other:  None.  Title  21.  CFR. 
1307.21  requires  that  any  registrant 
desiring  to  voluntarily  dispose  of 
controlled  substances  shall  list  these 
controlled  substances  on  DEA  Form  41 
and  submit  to  the  nearest  DEA  office. 
The  DEA  41  is  used  to  account  for 
surrendered  destroyed  controlled 
substances,  and  its  use  is  mandatory. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  20,000  respondents  with 
an  average  30  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  10,000  annual  burden  hours. 

DEA  wishes  to  note  that  the  language 
of  the  DEA  Form  41  is  being  changed  to 
reflect  DEA  policy  that  controlled 
substances  are  no  longer  accepted  by 
DEA  field  offices  for  destruction. 
Inquiries  regarding  destruction  of 
controlled  substances  may  be  made  to 
DEA  field  offices. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management, 
Division  United  States  Department  of 
Justice,  Patrick  Heru-y  Building.  Suite 
1600.  601  D  Street  NW..  Washington. 
DC  20004. 

Dated:  November  19.  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
jFR  Doc.  01-29288  Filed  11-21-01:  8:45  am] 

BILLING  CODE  MIO-OS-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 


accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  studv 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specif\-  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  ('FR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessitv  to  issue 
current  construction  industn,"  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrar\^  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  w-ritten  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
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Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Detennination  Decisions 

This  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  CA10019.  CA010023  and  CA10025. 
SeeCA010013. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  bv  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)  (2)  (i)  (A),  when  the  opening  of 
bids  is  less  than  ten  (10)  days  from  the 
date  of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notih 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts  '  being  modified 
are  listed  by  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified 

VOLUME  I: 

Connecticut 

CTOlOOOl  (Mar  02.  2001) 

CTOl 0003  (Mar,  02,  2001) 

CT010004  (Mar  02.  2001) 

CT010005  (Mar.  02.  2001) 

CT010008  (Mar.  02.2001) 
Massachusetts 

MAOlOOOl  (Mar.  02.  2001) 

MA100007  (Mar.  02,  2001) 
New  York 

NY010007  (Mar.  02,  2001) 

VOLUME  II: 

Maryland 
MD010010(Mar.  02.  2001) 


(Mar  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02, 

(Mar.  02. 
(Mar.  02, 

(Mar.  02, 
(Mar.  02. 
(Mar.  02, 
(Mar  02. 
(Mar.  02, 
(Mar.  02, 
(Mar  02. 
(Mar.  02, 
(Mar  02. 
(Mar  02. 
(Mar  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar  02. 
(Mar.  02. 
(Mar  02. 


2001) 
2001) 
2001) 
2001) 
2001) 
2001} 

2001) 
2001) 

2001) 
2001] 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


MD010036 

MD010045 

MD010046 

MDO 10048 

MDO 10056 

NfD010057 
Pennsylvania 

PAO 10005  I 

PA010025  I 
Virginia 

VAO 10005 

VAC  100 14 

VAO  1001 5 

VAO  1002  2 

V.^010023 

VA010025 

VAO  10031 

VAO  10033 

VA010052 

VA010057 

VA010058 

VAO  1006  7 

VA010076 

VA010078 

VA010079 

VA010085 

VAO  1008  7 

VA010088 

VAO  10092 

VA010099 

VOLUME  III: 

Florida 

FLOlOOOl  (Mar.  02.  2001) 
FL010009  (Mar  02.  2001) 

Georgia 

GA010053  (Mar.  02,  2001) 

VOLUME  A': 

Illinois 

IL010002  (Mar.  02.  2001) 
IL010008  (Mar  02.  2001) 
IL010009  (Mar.  02,  2001) 
ILOlOOll  (Mar.  02,  2001) 
IL010013  (Mar.  02,  2001} 
IL010015  (Mar.  02.  2001) 
IL010016  (Mar.  02,  2001) 
IL010021  (Mar.  02,  2001) 
IL010022  (Mar.  02,  2001) 
IL010024  (Mar  02,  2001) 
IL010027  (Mar  02.  2001) 
IL010028  (Mar.  02,  2001) 
IL010031  (Mar  02.  2001) 
IL010032  (Mar  02,  2001) 
IL010033  (Mar  02.  2001} 
IL010034  (Mar  02.  2001) 
ILOlOOSe  (Mar  02.  2001) 
IL010037  (Mar  02,  2001} 
IL010044  (Mar.  02.  2001} 
IL010045  (Mar  02.  2001) 
IL010046  (Mar  02.  2001) 
IL010050(Mar  02,  2001) 
IL010051  (Mar.  02.  2001} 
IL010056  (Mar.  02.  2001} 
IL010058  (Mar  02.  2001) 
ILOl  0060  (Mar.  02,  2001) 
IL010062  (Mar.  02.  2001) 
IL010063  (Mar.  02.  2001) 

Illinois 


ILOl 0064  (Mar.  02.  2001) 
ILOl 0066  (Mar  02.  2001 J 
IL01O067  (Mar.  02,  2001) 
IL010068  (Mar.  02,  2001) 
IL010070  (Mar.  02.  2001) 
Michigan 

MlOlOOOl  (Mar.  02,  2001) 
M1010003  (Mar.  02,  2001) 
MimOOOS  (Mar  02.  2001) 
MlOlOma  (Mar  02.  2001) 
M101003:  (Mar  02.  2001) 
Minu)04U  (Mar.  02.  2001) 
MIO 10066  (Mar.  02.  2001) 
MI01006-  fMar  02.  2001) 
M1010068  (Mar.  02.  2001) 
.MIDI 0069  (Mar.  02.2001) 
M1010070  (Mar,  02.  2001) 
M1010073  (Mar.  02,  2001) 
MlOlOO-7  (Mar.  02.  2001} 
MIO  10099  (Mar.  02,  2001) 
MiOlOlOO  (Mar.  02,  2001) 
-MIOIOIOI  (Mar.  02,  2001) 
.MI010105  (Mar.  02.  2001) 

VOLUSm  V: 

Nebraska 

NE010009  (Mar.  02,  2001) 

NEOlOOll  (Mar  02.  2001) 
Oklahoma 

OK010031  (Mar  02.  2001) 

OK010032  (Mar  02,  2001) 
Texas 

TX010014  (Mar,  02.  2001} 

TX010069  (Mar.  02,  2001) 

VOLUME  VI:  ~~ 

Idaho 

ID010003  (Mar  02,  2001) 

VOLUME  VII: 

California 

CA010013  (Mar.  02.  2001} 
CA010O28  (Mar.  02.  2001) 
CA010030(Mar.  02,  2001} 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
including  those  noted  above,  ma\  be 
found  in  the  Go\  ernment  Printing  Office 
(GPO)  document  entitled  "General 
Wage  ■  determinations  Issued  L'nder  the 
Davis-Bacon  .^nd  Related  Acts"  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depositor,- 
Libraries  and  many  of  the  1,400 
Government  Depositon.'  Libraries  across 
the  countr\ . 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  elertroniralh  at  no  cost  on 
the  Government  Printing  Office  site  at 
w\\'w. access. gpo  gov.  davistxicon  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon  fedworld.gov)  of  the 
National 
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Technical  Information  Sen'ice  (NTIS)  of 
the  U.S   Department  of  Commerce  at  1- 
800-363-2068  This  subscription  offers 
valuR-adriod  features  such  as  electronic 
delivery  of  modified  wage  decisions 
directly  to  the  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  desk 
Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  b'.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  m  January  or  February)  which 
mc;ludes  all  current  general  wage 
determmations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC  this  15lh  day  of 

Nov  fmber  2001 

Terry  Sulhvan. 

Acting  Chief.  Branch  of.  Construction  Wage. 
Detfrminations. 

IFK  Doc.  01-291.39  Filed  11-21-01;  8:45  am) 

BtLLING  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Notice  of  Open 
Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 

ACTION:  Notice  of  a  meeting  of  the 
Advisorv  Committee  on  Construction 
Safety  and  Health  (ACCSH). 

SUMMARY:  OSHA  is  notifying  the  public 
that  the  ,-\dvLsorv  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  December  6.  2001, 
in  Washington.  DC.  This  meeting  is 
open  to  the  public. 

DATES.  TIMES.  LOCATION:  ACCSH  will 
meet  from  H  a.m.  to  5  p.m.,  Thursdav. 
Def  ember  6,  at  the  Marriott  Hotel.  1331 
Pennsvlvania  .'\ve..  NW.,  Washington. 
DC  ACCSH  work  groups  will  meet 
De(  ember  4-3  at  the  Frances  Perkins 
Build  ng,  U.S.  Department  of  Labor.  200 
Constitution  Ave.,  NW.,  Washington. 
DC.  For  further  information  on  meetings 
of  ACCSH  work  groups,  plrase  refer  to 
the  OSHA  Web  site  at 
http:/l\■\\^\■.osha.gov  OT  contact  |im 


Boom  at  OSHA's  Directorate  of 
Construction,  telephone  (202)  693-1839. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veneta  Chatmon.  OSHA  Office  of  Public 
Affairs.  Room  N-3647,  200  Constitution 
Ave.,  NW.  Washington,  DC  20210, 
telephone  (202)  693-1999. 
SUPPLEMENTARY  INFORMATION:  ACCSH 
will  meet  December  6.  2001,  in 
Washington,  DC.  This  meeting  is  open 
to  the  public.  The  agenda  for  this 
meeting  includes: 

•  Remarks  by  the  Assistant  Secretary 
for  the  Occupational  Safety  and  Health 
Administration,  John  L.  Henshaw 

•  Special  Presentation — National 
Institute  for  Occupational  Safety  and 
Health 

•  ACCSH  Work  Group  updates 

•  OSHA  Training  Institute — Distance 
Learning 

•  Tower  Erection — Update  on  North 
Carolina's  Initiatives 

•  World  Trade  Center — Update 

•  Directorate  of  Construction  report 
An  official  record  of  the  meeting  will 

be  available  for  public  inspection  at  the 
OSHA  Docket  Office.  Room  N-2625.  at 
the  address  above,  telephone  (202)-693- 
2350.  All  ACCSH  meetings  and  those  of 
its  work  groups  are  open  to  the  public. 
Individuals  needing  special 
accommodation  should  contact  Veneta 
Chatmon  no  later  than  November  30. 
2001 ,  at  the  above  address. 

Interested  parties  may  submit  written 
data,  views  or  comments,  preferably 
with  20  copies,  to  Veneta  Chatmon.  at 
the  address  listed  above.  OSHA  will 
provide  submissions  received  prior  to 
the  meeting  to  ACCSH  members  and 
will  include  each  submission  in  the 
record  of  the  meeting. 

Attendees  may  also  request  to  make 
an  oral  presentation  by  notifying  Veneta 
Chatmon  before  the  meeting.  The 
request  must  state  the  amount  of  time 
desired,  the  interest  represented  by  the 
presenter  (e.g..  the  names  of  the 
business,  trade  association,  government 
Agency)  if  any.  and  a  brief  outline  of  the 
presentation.  The  Chair  of  ACCSH  may 
grant  the  request  at  his  discretion  and  as 
time  permits. 

The  following  ACCSH  works  groups 
will  meet  in  the  Francis  Perkins 
Building: 

•  Supart  N — Cranes — 8  a.m.  to  5  p.m.. 
Tuesday,  December  4  in  room  N-4437 
A&B  and  8  a.m.  to  5  p.m.,  Wednesday. 
December  5  in  room  S-4215  A&B. 

For  further  information  on  meetings 
of  ACCSH  works  groups,  please  refer  to 
the  OSHA  Web  site  at  http:// 
vv'H'U'.os/ia.gov  or  contact  Jim  Boom  at 
the  telephone  number  listed  above. 

Authority:  lohn  L.  Henshaw,  Assistant 
Secretary  of  Labor  for  Occupational  Safety 


and  Health,  directed  the  preparation  of  this 
notice  under  the  authority  granted  by  section 
7  of  the  Occupational  Safetv  and  Health  Act 
of  1970  (29  r.S.C.  656)  sect'ion  107  of  the 
C^onlract  Work  Hours  and  Safety  Standards 
Act  (Construction  Safely  Act)  (40  I'.S.C.  333). 
and  Secretarv  of  Labor's  Order  No.  6-96  (62 
FR  181). 

Signed  at  Washington.  DC  on  November 
15.  2001. 

John  L.  Henshaw, 
Assistant  Sprrftar\'  of  Labor. 
[FR  Doc.  01-29180  Filed  11-21-01:  8:45  am] 
BILUNG  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


[Docket  No.  NRTL2-2001] 

TUV  America,  Inc..  Application  for 
Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
application  of  TUV  America.  Inc..  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7.  and  presents  the  Agency's 
preliminar\'  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary*  approval  of  this  application. 

DATES:  Comments  submitted  by 
interested  parties,  or  any  request  for 
extension  of  the  time  to  comment,  must 
be  received  no  later  than  December  24, 
2001. 

ADDRESSES:  Submit  written  comments 
concerning  this  notice  to:  Docket  Office, 
Docket  NRTL2-2001.  U.S.  Department 
of  Labor.  Occupational  Safety  and 
Health  Administration.  Room  N2625. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
Submit  requests  for  extension 
concerning  this  notice  to:  Office  of 
Technical  Programs  and  Coordination 
Activities.  NRTL  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Room  N3653.  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Pasquet.  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program.  Room  N3653  at  the 
above  address,  or  phone  (202)  693- 
2110. 

SUPPLEMENTARY  INFORMATION: 


Federal  Register/ Vol.  66.  No.  226 /Friday,  November  23.  2001 /Notices 


58757 


Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  herebv  gives 
notice  that  TLT\'  America.  Inc. 
(TLTVAM).  has  applied  for  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory-  (NRTL).  The  scope  of  this 
recognition  would  include  testing  and 
certification  of  the  equipment  or 
materials  (i.e..  products),  and  include 
the  sites,  described  later  in  this  notice. 
TUV  AM  also  seeks  to  use  the 
supplemental  programs  also  described 
later  herein.  The  applicant's  NRTL 
activities  will  be  handled  by  its  TUV 
Product  Services  division. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  §  1910.7  of 
Title  29.  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properlv  certified"  bv  the 
NRTL  to  meet  OSHA  standards'that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  thisTecognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice.  OSHA  announces  the 
application  and  provides  its  preliminarv 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope.  We 
maintain  an  informational  web  page  for 
each  NRTL.  which  details  its  scope  of 
recognition.  These  pages  can  be 
accessed  from  our  web  site  at  http:// 
www.osha-slc.gov/dts/otpca/nrtI/ 
index.html. 

The  current  address  of  the  facilities 
(sites)  covered  bv  this  application  are: 
TUV  Product  Services  (TUVAM).  5 
Chern>'  Hill  Drive,  Danvers, 
Massachusetts  01923,  TUV  Product 
Services  (TUVAM),  10040  Mesa  Rim 
Road,  San  Diego,  California  92121,  TUV 
Product  Services  (TUVAM),  1775  Old 
Highway  8  NW,  Suite  104.  New 
Brighton  (Minneapolis).  Minnesota 
55112. 

Background 

According  to  the  application,  TUV 
America,  Inc.,  is  a  "privately  held 
Massachusetts"  corporation.  At  time  of 


application,  the  applicant  was  TL'V 
Product  Services,  Inc.,  a  whollv-owned 
subsidiary-  of  TUVAM  and  also  a 
"privately  held  Massachusetts" 
corporation,  according  to  the 
application.  How-ever,  TUT  AM 
informed  OSHA  recently  that  TUV 
Product  Serv-ices,  Inc.  (fPS),  no  longer 
exists  as  a  separate  legal  entitv  but  is 
now  a  division  within  TUVAM.  As 
stated  above,  this  division  w-ould  handle 
nrVAM's  NRTL  activities.  As  a  result. 
OSHA  has  primarily  evaluated  the 
testing  and  certification  capabilities  of 
this  division  and  former  separate  entitv. 

The  application  states  that  TUV 
Product  Ser\-ices,  Inc.,  was  incorporated 
in  1990,  and  that  it  has  "10  years  of 
experience  with  [testing]  medical, 
telecommunications,  computing, 
industrial  machinen.-  and  controls, 
software,  consumer  electronics, 
sporting,  and  appliance  products."  The 
applicant  submitted  information  that 
traces  its  origins  to  German  steam  boiler 
inspection  associations  founded  in  the 
1870's  "to  help  regulate  and  supervise 
the  safety  of  steam  installations  in  the 
interest  of  public  safetv."  TL'V  Product 
Ser\ices  GmbH  (TL^VTSG).  which  is 
organizationally  part  of  TUVAM's 
parent  company,  included  similar 
information  in  its  application  for 
recognition.  OSHA  has  already 
processed  TLT\TSG's  application  and 
granted  it  recognition  on  July  20.  2001 
(see  Federal  Register  notice:  66  FR 
38032). 

Although  TUVAM  and  TLFVPSG  are 
affiliated,  they  have  separate  operations 
and  are  legally  distinct,  and  their 
recognition  would  be  separate. 
However,  by  their  own  arrangement, 
both  organizations  would  utilize  the 
same  registered  certification  mark  for 
purposes  of  their  NT^TL  certifications. 
OSHA  imposed  a  condition  on  TU'VPSG 
regarding  use  of  this  mark  and  would 
impose  a  related  condition  on  TUT  AM, 
as  described  later  in  this  notice 

The  application  showed  that  TUVAM 
was  owned  by  TUV  Suddeutschland 
and  TUV  Nord.  both  based  in  Germany 
However,  as  mentioned  in  the  March  16 
notice  for  TUVPSG,  recently  TUV 
Suddeutschland  became  sole  owner  of 
TUVAM,  Also,  it  provides  testing  and 
other  technical  services  in  a  number  of 
areas  throughout  the  world.  The  on-site 
review  report  (see  Exhibit  3)  indicates 
that  TUVAM  "receives  administrative 
and  technical  direction"  from  TU'VPSG. 
Moreover,  the  report  indicates  that 
TUVAM  owns  and  its  TPS  division 
operates  laboratories  at  additional  US. 
locations,  i.e.,  sites  not  listed  above.  The 
application  only  covers  the  three  sites 
listed  above,  of  which  the  Danvers  site 
is  currently  TUVAM's  headquarters. 


TPS  and  therefore  TL"\'AM  submitted 
an  application  for  recognition,  dated 
Februar>-  1,  1999  (see  Exhibit  2)  In 
response  to  a  request  from  OSHA  for 
clarification  and  additional  information. 
TUVAM  supplemented  its  application 
in  a  submission  dated  November  9.  1999 
(see  Exhibit  2-1).  In  addition,  the 
applicant  provided  additional 
documents  on  April  28  and  Mav  1, 
2000  It  also  supplemented  Us 
application  on  May  9,  2001  (see  Exhibit 
2-2).  clarif\-ing  the  test  standards  it 
requests  for  recognition  and  the 
supplemental  programs  it  wishes  to  use, 

■Tne  applicant  originally  requested 
recognition  for  18  test  standards 
However,  the  NRTL  Program  staff 
determined  that  3  of  these  test  standards 
are  not    appropriate  test  standards," 
within  the  meaning  of  29  CFR  1910, 7(c}, 
The  staff  makes  such  determinations  in 
processing  NRTL  applications 
Therefore.  OSHA  would  recognize 
TUVAM  for  the  15  test  standards  listed 
below-  (see  List  of  Test  Standards). 

Some  documents  in  the  November  9 
submission,  and  virtually  all  of  its 
documents  in  the  original  application, 
have  been  designated  as  "confidential" 
by  the  applicant  We  follow  provisions 
of  29  CFR  part  70  in  determining 
whether  we  can  or  must  disclose 
application  information.  This  part 
generally  deals  with  procedures  to 
process  a  request  for  disclosure  under 
the  Freedom  of  Information  Act  (FOIA). 
Under  subpart  B  of  this  part  70. 
information  designated  as  confidential 
by  a  business  submitter  may  be  afforded 
protection  under  Exemption  4  of  the 
FOIA.  This  exemption  protects 
commercial  or  financial  information,  the 
disclosure  of  which  would  cause 
substantial  competitive  harm  to  the 
submitter. 

.\s  part  of  our  normal  process  for 
handling  applications.  OSR^  requested 
that  the  applicant  provide  reasons  for 
designating  application  documents  as 
confidential,  and  specifically  whether 
disclosure  would  cause  it  substantial 
competitive  harm  The  applicant 
provided  the  necessar\  justification  in 
its  response  dated  November  9,  1999 
(see  Exhibit  2-1).  Generally,  the 
applicant  maintains  the  4  levels  of 
operational  documentation  mentioned 
in  international  quality  standards.  It 
generally  considers  its  level  3  and  4 
documents  to  be  confidential  or 
privileged,  and  so  stated  in  revising  the 
designations  in  its  November  9 
response  These  documents  are  detailed 
internal  procedures  that  explain  more 
specifically  how  the  applicant  does  or 
will  operate. 

OSHA  has  evaluated  the  applicants 
designations  and  determined  that 
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disclosure  of  certain  documents  in  the 
original  application,  and  all  or  a  portion 
of  the  documents  in  the  November  9. 
April  2H.  und  May  1  supplements  to  the 
applic;ation  described  above,  could 
potentially  give  to  prospective  or 
current  competitors  knowledge  that 
could  cause  the  applicant  substantial 
competitive  harm  Therefore,  under  the 
provisions  of  29  CFR  part  70,  those 
documents  could  be  withheld  from 
disclosure  under  Exemption  4  of  the 
Freedom  of  Information  Act  (FDIA). 
Accordingly,  we  are  not  making  them 
d\  ailable  for  public  review  and  have  not 
included  those  documents  in  the  public 
docket  for  the  application,  which  we 
further  describe  later  in  this  notice. 
GSHA  has  previously  withheld  from 
disclosure  similar  such  documents  in 
response  to  FOIA  requests  received 
concerning  documents  submitted  bv 
other  NRTLs. 

Staff  of  the  NRTL  Program  performed 
an  on-site  review  (assessment)  of  the 
Danvers.  Massachusetts,  facility  on 
October  23-26.  2000.  The  staff' 
performed  the  reviews  of  the  sites  at  San 
Diego  and  New  Brighton  on  December 
4-8.  2000  In  the  on-site  review  report 
(see  Exhibit  3).  the  program  staff 
recommended  a  "positive  finding," 
signifving  that  the  applicant  appears  to 
meet  the  requirements  for  recognition  in 
29  CFR  1910  7 

Regarding  the  merits  of  the 
applic:ation.  the  applicant  has  presented 
detailed  documentation  that  describes 
how  it  current  I V  performs  its  testing  and 
certification  activities.  The  policies. 
procedures,  work  instructions,  methods, 
and  other  practices  described  in  this 
documentation  would  be  used  in  its 
operations  as  an  NRTL  Where 
appropriate,  it  has  supplemented  or 
modified  the  policies  and  procedures  to 
conform  to  OSHA's  requirements  for  an 
NRTL  under  29  CFR  1910  7 

Tl'V'AM  currently  performs  product 
testing;  and  certification  activities, 
primarily  for  purposes  of  showing 
(  onformitv  to  European  based  testing 
standards,  such  as  EN  and  lEC 
standards,  as  indicated  in  the  review 
Tpport   It  provided  forms  it  uses  when 
performing  tests  retjuired  under  EN 
60950  One  of  the  test  standards  for 
which  It  requests  recognition  is  UL 
1950.  which  is  equivalent  to  EN60950 
but  includes  the  US  deviations.  TUVAM 
has  also  performed  testing  to  IJS-based 
test  standards,  such  as  IJL  1950.  As  part 
of  its  current  certification  activities,  it 
conducts  initial  and  follow-up 
inspectir)ns  at  manufacturers'  facilities, 
(me  facet  of  the  activities  that  NRTLs 
recognized  by  OSHA  must  perform.  It 
also  authorizes  the  use  of  certification 
marks,  another  aspect  of  the  work  that 


NRTLs  must  perform.  For  purposes  of 
its  certifications  under  OSHA's  NRTL 
Program.  TUVAM  will  utilize  a  US 
certification  mark.  At  the  time  of 
preparation  of  this  notice,  the 
registration  of  this  mark  is  still  pending. 
As  already  mentioned,  both  TUVAM 
and  TUVPSG  would  utilize  the  same 
registered  certification  mark  for 
purposes  of  their  NRTL  certifications. 

Tne  four  recognition  requirements  of 
29  CFR  1910.7  are  presented  below, 
along  with  an  explanation  illustrating 
how  TUVAM  has  met  or  plans  to  meet 
each  of  these  requirements. 

Capability 

Section  1910,7(b)(l)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  application  and  on-site  review 
report  indicate  that  TUVAM  has 
adequate  testing  equipment  and 
adequate  facilities  to  perform  the  tests 
required  under  the  test  standards  for 
which  it  seeks. recognition.  Security 
measures  are  in  place  to  restrict  or 
control  access  to  their  facility,  and 
procedures  exist  for  handling  test 
samples.  The  application  and  report 
also  indicate  that  testing  and  processing 
procedures  are  in  place,  and  the 
application  describes  the  program  for 
the  development  of  new  testing 
procedures.  The  applicant  submitted  a 
listing  and  examples  of  specific  test 
methods  that  it  currently  uses  and 
would  utilize  for  its  proposed  NRTL 
testing  activities. 

It  utilizes  outside  calibration  sources 
and  does  not  intend  to  perform  internal 
calibrations  of  equipment  used  for  its 
NRTL  testing  activities.  The  application 
indicates  that  TUVAM  maintains 
records  on  testing  equipment,  which 
include  information  on  repair,  routine 
maintenance,  and  calibrations.  The 
application  and  on-site  review  report 
address  personnel  qualifications  and 
training,  and  identify  the  applicant's 
staff  involved  with  product  testing, 
along  with  a  summary  of  their  education 
and  experience.  Also,  the  report 
indicates  that  TUVAM  personnel  have 
adequate  technical  knowledge  for  the 
work  they  perform.  Moreover,  the 
review  report  describes  the  applicant's 
quality  assurance  program,  which  is 
explained  in  more  detail  in  its 
Integrated  Management  System  (IMS) 
manual  Finally,  the  applicant  performs 
interna]  system  and  internal  technical 


audits  of  its  operations  on  a  regular 
basis. 

Control  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
ser\ices,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  listed  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  with  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 

The  applicant  has  procedures  and 
related  documentation  for  initiallv 
qualifying  a  manufacturer  and  for 
performing  the  required  follow-up 
inspections  at  a  manufacturer's  facility. 
In  its  procedures,  TUYAM  identifies 
criteria  it  will  use  to  determine  the 
frequency  for  performing  these  follow- 
up  factory  inspections.  It  has  adopted 
the  criteria  detailed  in  OSHA  policies 
for  NRTLs,  which  specify-  that  NRTLs 
perform  no  fewer  than  four  (4 ) 
inspections  per  year  at  certain  facilities 
and  no  fewer  than  two  (2)  inspections 
per  year  under  certain  conditions.  The 
factory  inspections  would  be  one  part  of 
the  activities  that  the  applicant  will 
utilize  in  controlling  its  certification 
mark.  In  its  application,  TUVAM 
included  evidence  of  its  application  for 
registration  of  a  TUV  certification  mark 
with  the  U.S.  Patent  and  Trademark 
Office  (USPTO).  As  previously 
mentioned,  this  mark  is  still  pending 
approval  bv  the  USPTO. 

■The  applicant  has  procedures  for 
control  and  issuance  of  product 
certifications.  According  to  the  review 
report,  TPS  "has  been  involved  in  a 
certification  program  for  over  ten 
years."  As  indicated  in  the  report,  the 
TPS  Certification  Body  has  been 
recently  established  under  the  TPS 
division  but  will  operate  in  a  manner 
consistent  with  the  applicant's  current 
certification  practices,  under  which  a 
Technical  Certifier  issues  the  formal 
product  certification.  As  stated  in  the 
report,  only  those  certifiers  that  are 
"[TPS]  employees  and  reside  at  one  of 
the  recognized  sites  will  be  authorized 
to  certify"  a  product  for  purposes  of 
TUVAM's  NRTL  operations.  The 
applicant  maintains  a  detailed  database 
of  the  product  certifications,  which 
would  serve  as  its  listing  record.  The 
application  contains  policies  and  terms 
and  conditions  to  address  control  of  a 
certification  mark,  and  the  procedures 
for  such  control  are  integral  to  more 
detailed  procedures  that  the  applicant 
uses  for  processing  its  certification 
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certificates.  For  purposes  of  OSHA's 
NRTL  Program,  control  by  the  NRTL  of 
its  certification  mark  is  uppermost  in 
importance  and  procedures  for  such 
control  must  ensure  that  the  NRTL's 
registered  mark  is  applied  to  those 
products  that  the  NRTL  has  certified. 
Such  control  must  be  proactive  and  not 
just  reactive.  TUVAM's  control  of  a  US 
registered  certification  mark  under  the 
type  of  certification  process  required  in 
OSHA's  NRTL  Program  regulations  will 
be  a  new  activity  for  the  applicant,  and 
we  propose  to  include  a  condition 
related  to  this  control. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

As  previously  stated,  TUV 
Suddeutschland  is  currently  the  sole 
owner  of  TUVAM.  In  addition,  the 
information  reviewed  bv  OSHA  has  not 
indicated  that  TUVAM  has  the  kinds  of 
relationships  described  in  OSHA  policy 
that  would  cause  the  applicant  to  fail  to 
meet  the  independence  requirement 
This  information  shows  that  TUVAM 
does  not  own  or  control  and  is  not 
owned  or  controlled  by  the  kind  of 
entities  of  concern  to  OSHA.  In 
addition,  OSHA's  review  of  information 
on  business  activities  and  subsidiaries 
of  TUVAM's  parent  company  has  not 
revealed  any  apparent  conflicts  of 
interest  that  could  adversely  influence 
the  applicant's  testing  and  certification 
activities.  TUVAM  has  policies  to 
protect  against  conflicts  of  interest  by  its 
employees. 

Credible  Reports/Complaint  Handling 

Section  1910, 7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
complaints  and  disputes  under  a  fair 
and  reasonable  system. 

The  applicant  utilizes  standardized 
formats  for  recording  and  reporting 
testing  data  and  inspection  data.  It  has 
procedures  for  evaluating  and  reporting 
the  findings  for  testing  and  inspection 
activities  to  check  conformance  to  all 
requirements  of  a  test  standard.  The 
applicant  provided  examples  of  its  test 
and  inspection  reporting  forms. 

Regarding  the  handling  of  complaints 
and  disputes,  the  applicant's  complaint 
and  error  management  procedure 
provides  the  framework  to  handle 
complaints  it  receives  from  its  clients  or 
from  the  public  or  other  interested 


parties  It  maintains  a  detailed  database 
that  it  uses  as  part  of  its  quality 
assurance  activities,  which  provides  for 
recording  and  tracking  complaint 
information.  According  to  the  review- 
report,  "there  have  not  been  anv 
complaints  received  concerning  any  of 
the  certifications  that  have  issued" 
through  the  date  of  the  review. 

Test  Standards 

TUVAM  seeks  recognition  for  testing 
and  certification  of  products  for 
demonstration  of  conformance  to  the  15 
test  standards  listed  below,  and  OSHA 
has  determined  the  standards  are 
"appropriate,"  within  the  meaning  of  29 
CFR  1910.7(c). 

OSHA  recognition  of  any  NRTL  for  a 
particular  test  standard  is  limited  to 
equipment  or  materials  (i.e.,  products) 
for  which  OSHA  standards  require  third 
party  testing  and  certification  before  use 
in  the  workplace.  Consequently,  an 
NRTL's  scope  of  recognition  excludes 
any  product(s)  falling  within  the  scope 
of  the  test  standard  for  which  OSHA  has 
no  testing  and  certification 
requirements. 

List  of  Test  Standards 

UL  45  Portable  Electric  Tools 
UL  50  Enclosures  for  Electrical 

Equipment 
UL  67  Panelboards 
UL  73  Motor-Operated  Appliances 
UL  508  Industrial  Control  Equipment 
UL  751  Vending  Machines 
UL  813  Commercial  Audio  Equipment 
UL  1004  Electric  Motors 
UL1012     Power  Units  Other  Than 

Class  2 
UL  1244     Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
UL  1950    Technology  Equipment 

Including  Electrical  Business 

Equipment 
UL  2601-1     Medical  Electrical 

Equipment.  Part  1:  General 

Requirements  for  Safety 
UL  3101-1     Electrical  Equipment  for 

Laboratory  Use:  Part  1 :  General 

Requirements 
UL  31 1 1-1     Electrical  Measuring  and 

Test  Equipment,  Part  1:  General 

Requirements 
UL  6500    Audio/Video  and  Musical 

Instrument  Apparatus  for  Household. 

Commercial,  and  Similar  General  Use 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice 

Many  of  the  UnderwTiters 
Laboratories  (UL)  test  standards  listed 
above  are  also  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  list,  we  use  the  designation  of  the 


standards  developing  organization  (e.g.. 
UL  1004)  for  the  standard,  as  opposed 
to  the  ANSI  designation  (e.g..  ,\NSI/UL 
1004)  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
propnetar>-  version  of  the  test  standard 
or  the  latest  ANSI  version  of  that 
standard,  regardless  of  whether  it  is 
currently  recognized  for  the  proprietary 
or  ANSI  version.  Contact  ANSI  or  the 
ANSI  web  site  (http://www.ansi.org) 
and  click  "NSSN"  to  find  out  whether 
or  not  a  test  standard  is  currentlv  ANSI- 
approved 

Supplemental  Programs 

TU\'  .America,  Inc  .  also  seeks  to  use 
the  supplemental  programs  listed 
below-,  subject  to  the  criteria  detailed  in 
the  March  9.  1995  Federal  Register 
notice  (60  FR  12980.  3/9/95)  That 
notice  lists  nine  (9)  programs  and 
procedures  (collectively,  programs), 
eight  of  which  (called  supplemental 
programs)  an  NRTL  may  use  to  control 
and  audit,  but  not  actually  to  generate, 
the  data  relied  upon  for  product 
certification.  An  NRTLs  initial 
recognition  always  includes  the  first  or 
basic  program,  which  requires  that  all 
product  testing  and  evaluation  be 
performed  in-house  by  the  NRTL  that 
will  certify-  the  product.  The  on-site 
review  report  indicates  that  TLYAM 
appears  to  meet  the  criteria  for  use  of 
the  following  supplemental  programs 
for  which  it  has  applied: 
Program  2:  Acceptance  of  testing  data 

from  independent  organizations,  other 

than  NRTLs. 
Program  3:  Acceptance  of  product 

evaluations  from  independent 

organizations,  other  than  NRTLs. 
Program  4:  Acceptance  of  witnessed 

testing  data. 
Program  5:  Acceptance  of  testing  data 

from  non-independent  organizations. 
Program  6:  Acceptance  of  evaluation 

data  from  non-independent 

organizations  (requiring  NRTL  review 

prior  to  marketing). 
Program  8:  Acceptance  of  product 

evaluations  from  organizations  that 

function  as  part  of  the  International 

Electrotechnical  Commission 

Certification  Body  (lEC-CB)  Scheme 
Program  9  Acceptance  of  ser\ices  other 

than  testing  or  evaluation  performed 

by  subcontractors  or  agents 

OSHA  developed  these  programs  to 
limit  how-  an  NRTL  may  perform  certain 
^spects  of  its  work  and  to  permit  the 
activities  covered  u/ider  a  program  onlv 
when  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
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those  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recngnitinn  under  29  CFR  1910,7 
However,  these  programs  help  to  define 
the  scope  of  that  recognition. 

Conditions 

.•\s  alreadv  indicated.  TUVAM  and 
TUVTSG  plan  to  utilize  the  same  U.S. 
registered  certification  mark  for 
purposes  of  their  NRTL  certifications. 
This  is  a  new  undertaking  for  the 
applicant  and  although  it  has 
procedures  for  controlling  a  certification 
mark,  it  still  needs  to  further  develop 
and  refine  the  detailed  procedures  it 
will  use  to  control  this  particular  mark. 
As  a  result,  OSHA  would  conditionally 
recognize  TUVAM  subject  to  an 
assessment  of  the  detailed  procedures 
and  practices  for  controlling  this  mark 
once  they  are  in  place, 

The  US  registered  mark  is  the  only 
one  that  OSHA  would  recognize  for 
TUVAM.  In  addition,  only  the  sites 
listed  in  this  notice  will  be  able  to 
authorize  use  of  this  mark  for  the 
TUVAM  product  certifications  under 
the  NRTL  Program.  Conversely,  no  other 
TUV.-XM  laboratories  nr  locations  may 
authorize  the  use  of  this  mark  for 
produ(  t  certifications  under  the  NRTL 
Program.  To  ensure  the  applicant  and 
the  public  understand  this  fact,  OSHA 
plans  tr)  impose  a  condition  to  this 
effect.  A  similar  condition  was  proposed 
in  the  March  Ifi  notice  for  TUVPSG, 
mentioned  above. 

As  also  noted,  the  applicant  has  just 
adopted  procedures  concerning  the 
criteria  for  the  frequency  at  which  it 
will  conduct  factorv  follow-up 
inspections  Here.  too.  it  needs  to  refine 
these  procedures  to  effectively  and 
properly  implement  the  criteria.  OSHA 
would  have  to  review  TUVAM's 
approach  in  implementing  the  criteria 
for  the  twice-per-year  inspections  before 
it  begins  to  conduct  inspections  at  this 
frequency  As  a  result.  OSHA  would 
conditionally  recognize  TUVAM  subject 
to  an  assessment  of  the  details  of  this 
approach  once  it  is  in  place. 

Imposing  the  proposed  conditions  is 
consistent  with  OSHA's  past  recognition 
of  certain  organizations  as  NRTLs  that 
met  the  basic  requirements  but  needed 
to  further  develop  or  refine  their 
procedures  (for  example,  see  63  FR 
68306  12/10/1998:  and  65  FR  26637,  05/ 
08/2000).  Given  the  applicant's  current 
breadth  of  activities  in  testing  and 
certification,  OSHA  is  confident  that 
TUVAM  would  develop  and  implement 
procedures  and  practices  to 
appropriately  perform  the  activities  in 
the  areas  noted  above. 

Therefore.  OSHA  would  impose  the 
following  conditions  in  the  final  notice 


to  officially  recognize  TUVAM  as  an 
NRTL.  These  conditions  apply  solely  to 
TUVAM's  operations  as  an  NRTL  and 
solely  to  those  products  that  it  certifies 
for  purposes  of  enabling  employers  to 
meet  OSHA  product  approval 
requirements.  These  conditions  would 
be  in  addition  to  all  other  conditions 
that  OSHA  normally  imposes  in  its 
recognition  of  an  organization  as  an 
NRTL. 

1.  Within  30  days  of  certif\'ing  its  first 
products  under  the  NRTL  Program. 
TUVAM  will  notify  the  OSHA  NRTL 
Program  Director  so  that  OSHA  may 
review  TUVAM's  implementation  of  its 
procedures  for  controlling  its  US 
registered  certification  mark  in 
conjunction  with  use  of  this  mark  by 
TUV  Product  Services  GmbH  of 
Germany 

2.  Only  TU\'  America.  Inc.,  or  TUV 
Product  Services  GmbH  may  authorize 
the  US  registered  certification  mark 
currently  owned  by  TUVAM,  provided 
each  one  is  recognized  as  an  NRTL  by 
OSHA  TUVAM  may  authorize  the  use 
of  this  mark,  for  purposes  of  its  product 
certifications  under  the  NRTL  Program, 
only  at  the  TUVAM  sites  recognized  by 
OSHA. 

3.  Prior  to  conducting  inspections  of 
manufacturing  facilities  based  on  a 
frequency  of  twice  per  year,  OSHA  must 
review  and  accept  the  detailed 
procedures  that  TUVAM  will  utilize  to 
determine  when  to  use  this  frequency 
for  such  inspections. 

Preliminary  Finding 

TU\'  America,  inc.  (TUVAM)  has 
addressed  the  requirements  that  must  be 
met  for  recognition  as  an  NRTL.  as 
summarized  above.  In  addition,  the 
NRTL  Program  staff  has  performed  on- 
site  reviews  (assessments)  of  TUVAM's 
facilities  at  Danvers,  Massachusetts.  San 
Diego,  California,  and  New  Brighton 
(Minneapolis),  Minnesota  and 
investigated  the  processes,  procedures, 
practices,  and  general  operations  used 
by  TUVAM.  Discrepancies  noted  by  the 
review  staff  were  addressed  by  TUVaM 
following  the  on-site  reviews,  as 
detailed  above,  and  are  included  as  an 
integral  part  of  the  on-site  review  report 
(see  Exhibit  3). 

Following  a  review  of  the  complete 
application  file  and  the  on-site  review 
report,  the  NRTL  Program  staff  has 
concluded  that  the  applicant  can  be 
granted  recognition  as  a  Nationally 
Recognized  'Testing  Laboratory'  for  the  3 
sites  and  the  1 5  test  standards  described 
above,  subject  to  the  conditions  noted. 
The  staff,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  pre  iminarily  approved. 


Based  upon  the  recommendation  of 
the  staff,  the  Agency  has  made  a 
preliminary  finding  that  TLIV  America, 
Inc..  can  meet  the  requirements,  as 
prescribed  by  29  CFR  1910.7.  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  3  sites  and  15 
test  standards  described  above,  subject 
to  the  conditions  noted.  This 
preliminan,'  finding,  however,  does  not 
constitute  an  interim  or  temporary 
approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  TUV 
America.  Inc.,  has  met  the  requirements 
of  29  CFR  1910.7  for  its  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  it.  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  ADDRESSES)  no  later 
than  the  last  date  for  comments  (see 
DATES  above).  Should  you  need  more 
time  to  comment.  OSHA  must  receive 
your  written  request  for  extension  at  the 
address  provided  above  (also  see 
ADDRESSES)  no  later  than  the  last  date 
for  comments  (also  see  DATES  above). 
■You  must  include  your  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
an  extension  to  30  days  unless  the 
requester  justifies  a  longer  period.  We 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of 
TUVAM's  application,  the  additional 
submissions,  the  on-site  review  report, 
and  all  submitted  comments,  as 
received,  by  contacting  the  Docket 
Office.  Room  N2625.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  at  the  above 
address.  You  should  refer  to  Docket  No. 
NRTL2-2001.  the  permanent  record  of 
public  information  on  TUVAM's 
recognition  application. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  TUVAM's  application  for 
recognition.  The  Agency  will  make  the 
final  decision  on  granting  the 
recognition  and.  in  making  this 
decision,  may  undertake  other 
proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  1910.7,  OSHA 
will  publish  a  public  notice  of  this  final 
decision  in  the  Federal  Register. 

Signed  at  Washington.  DC.  this  l.'ith  day 
of  November.  2001. 
John  L.  Henshaw. 
Assistant  Secretar\\ 
[FR  Doc.  01-29233  Filed  11-21-01;  8:45  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2001-7  CARP  SD  2000] 

Ascertainment  of  Controversy  for  the 
2000  and  2001  Satellite  Royalty  Funds 

AGENCY:  Copyright  Office.  Library'  of 
Congress. 

ACTION:  Suspension  of  filing  deadline 
and  request  for  comments. 


summary:  The  Copyright  Office  of  the 

Librarv'  of  Congress  is  suspending  the 
current  filing  deadline  for  comments 
and  Notices  of  Intent  to  Participate  for 
distribution  of  the  2000  and  2001 
satellite  royalty  funds  and  seeks 
comment  on  a  request  for  a  new  filing 
deadline  of  January-  15.  2002. 

DATES:  Comments  are  due  no  later  than 
December  10,  2001. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
should  be  addressed  to;  Cop\Tight 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977.  Southwest  Station. 
Washington.  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to:  Office  of  the 
General  Counsel.  James  Madison 
Memorial  Building.  Room  403.  First  and 
Independence  Avenue.  S.E.. 
Washington.  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts.  |r..  Senior  Attorney 
for  Compulson,'  Licenses.  Copyright 
Arbitration  Royalty  Panels.  P.O.  Box 
70977.  Southwest  Station.  Washington, 
DC  20024.  Telephone  (202)  707-8380. 
Telefax:  (202)  252-3423 
SUPPLEMENTARY  INFORMATION:  Each  year 
satellite  carriers  submit  royalties  to  the 
Copyright  Office  for  the  retransmission 
of  over-the-air  broadcast  signals  to  their 
subscribers.  17  U.S.C.  119.  These 
royalties  are.  in  turn,  distributed  in  one 
of  two  wa\s  to  copyright  owners  whose 
works  were  included  in  a 
retransmission  of  an  over-the-air 
broadcast  signal  and  who  timely  filed  a 
claim  for  royalties  with  the  Copyright 
Office  The  copyright  owners  may  either 
negotiate  the  terms  of  a  settlement  as  to 
the  division  of  the  royalty  fees,  or  the 
Librarian  of  Congress  may  convene  a 
Copyright  Arbitration  Royalty  Panel 
("CARP")  to  determine  the  distribution 
of  the  royalty  fees  that  remain  in 
controversy.  See  17  U.S.C.  chapter  8. 
On  October  30.  2001.  the  Library  of 
Congress  published  a  Notice  in  the 
Federal  Register  requesting  comments 
from  interested  parties  as  to  the 
existence  of  controversies  over  the 
distribution  of  2000  satellite  royalty-  fees 


collected  under  17  U.S.C.  119.66  FR 
54789  (October  30.  2001).  The  Library 
requested  that  interested  parties  submit 
their  comments,  along  with  Notices  of 
Intent  to  Participate  in  the  2000 
distribution  proceeding,  by  November 
29.  2001.  In  addition,  the  Librarv-  sought 
comment  on  a  petition  for  rovaltv 
distribution  filed  by  the  Public 
Broadcasting  Senice  f"PBS").  seeking 
collection  of  2000  and  2001  royalties 
submitted  under  17  U.S.C.  119(b)  for  the 
PBS  satellite  feed. 

On  November  6.  2001 .  the  Motion 
Picture  Association  of  .America.  Inc. 
C'MPAA"')  filed  a  motion  seeking  an 
extension  of  the  November  29.  2001. 
deadline  to  January  15.  2002.  MPAA's 
motion  can  be  found  at  http:// 
v^'\^^^■  !oc.gov/cop\Tight/carp/ 
mpaamotion.pdf  MPAA  asserts  that  it 
cannot  submit  its  Notice  of  Intent  to 
Participate  until  the  Copyright  Office 
completes  its  examination  of  claims 
filed  for  the  2000  satellite  funds  Once 
this  examination  is  completed.  MPAA 
will  need  time  to  secure  representation 
agreements  from  its  claimants  before 
submitting  its  Notice  of  Intent  to 
Participate.  The  extension  of  the  filing 
period  until  Ianuar\-  15.  2002  will,  in 
the  opinion  of  MP.\A,  allow  it  sufficient 
time  to  prepare  its  Notice. 

In  order  to  consider  MPAA's  motion. 
it  is  necessary-  to  suspend  the  current 
filing  deadline  of  November  29.  2001. 
Consequently,  interested  parties  need 
not  file  at  this  time  their  comments  on 
the  existence  of  controversies  to  the 
distribution  of  the  2000  satellite  royalty 
funds,  their  comments  on  the  PBS 
motion  for  distribution,  or  their  Notices 
of  Intent  to  Participate  until  further 
notice. 

In  the  meantime,  the  Library-  seeks 
comment  as  to  MPAA's  motion  and  the 
advisability  of  extending  the  filing 
deadline  until  Januan,'  15.  2002.  for 
comments  on  the  existence  of 
controversies  and  Notices  of  Intent  to 
Participate. 

Dated;  .November  19.  2001.  . 

David  O.  Carson. 
General  Counsel. 

|FK  Dor  01-29278  Filed  11-21-01:  8:45  am] 
BILUNC  CODE  141&-3»-P 


ACnON:  Notice  of  Prospective  Patent 
License. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-148)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


SUMMARY:  NASA  hereby  gives  notice 
that  Digital  Interface  Systems.  Inc..  241 
Federal  Plaza  West,  Suite  204. 
Youngstown.  Ohio  44503.  has  applied 
for  an  exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5.905.568.  entitled  'Stereo 
Imaging  Velocimetrv.'  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Glenn  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  December  10.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
N.  Stone,  Patent  .Attornfx ,  N.-\SA  Glenn 
Research  Center.  21000  Brookpark  Road. 
Cleveland.  OH  44135.  telephone  (216) 
433-8855. 

Dated:  November  14.  2001. 
Edward  A.  Frankle. 

(General  Counsel 

IFR  Doc.  01-29212  Filed  11-21-01;  8:45  am) 

BILLING  CODE  751(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-149)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  .administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 


summary:  NASA  hereby  gives  notice 
that  Frmto  Trace.  Inc  of  La  Cresenta. 
(California,  has  applied  for  an  exclusive 
license  to  practice  the  inventions 
described  and  claimed  in  U.S.  Patent 
No.  4.649.278.  entitled  "Generation  of 
Intense  .Negative  Ion  Beams."  U.S. 
Patent  No.  4.933.551,  entitled  "Reversal 
Electron  Attachment  ionizer  for 
Detection  of  Trace  Species,"  US,  Patent 
No.  5,374.828.  entitled    Method  for 
Trace  Oxygen  Detection.  "  and  U.S. 
Patent  No,  5.670.378.  entitled  'Electron 
Reversal  Ionizer  for  Detection  of  Trace 
Species  Using  a  Spherical  Cathode."  all 
of  which  are  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aernnautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  the 
NASA  Management  Office — JPL. 

Responses  to  this  notice  must  be 
received  by  December  10.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kusmiss.  Patent  Counsel.  NASA 
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Management  Offict-— IPL.  4800  Oak 
Grove  Drive.  Mail  Stop  18t)-802. 
Pasadena.  CA  91109-8099 

n.ited:  NovGmber  14.  2001 
Kdward  A.  Frankle, 
General  Counsel. 

IlK  \hH    (11-2'):  1  t  Fihni  11-21-01;  8:45  am) 

BILLING  CODE  751 0-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts: 
Combined  Arts  Advisory  Panel 

F'ursnant  to  Net  tion  iO(a)(2)  of  the 
Federal  Advisor\  ("ommittee  Act  (Public 
Law  92-463).  a.s  amended,  notice  is 
herebv  given  that  five  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  (Access 
and  Heritage/Preservation  categories) 
will  be  held  at  the  Nancy  Hanks  Center, 
1  lUO  Pennsvlvania  Avenue.  NW., 
VVashiagttm.  DC  20506  as  follows: 

Opera:  November  2fi.  2001.  Room  716.  A 
portion  of  this  meeting,  from  4  p.m.  to  4:4.5 
p.m..  will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of  this 
meeting,  from  10  a.m.  to  4  p.m.  and  4:45  p.m. 
to  5:30  p.m.  will  be  closed. 

Music  I  Heritage/Preservation  category): 
November  27.  2001.  Room  714.  A  portion  of 
this  meeting,  from  4:30  p.m.  to  5:30  p.m.. 
will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  4:30  p.m.  and  from 
5:30  p.m.  to  6  p.m.,  will  be  closed. 

Music  (Access  category):  November  28-30. 
2001.  Room  714.  A  portion  of  this  meeting, 
from  1  p.m.  to  2:30  p.m.  on  November  30lh. 
will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of  this 
meeting,  from  9  am.  to  5:30  p.m.  on 
November  28th  and  29th,  and  from  9  a.m.  to 
1  p.m.  and  2:30  p.m.  to  3:30  p.m.  on 
November  30lh.  will  be  closed. 

Litfraturt'  December  3-4,  2001.  Room  730, 
A  portion  of  this  meeting,  from  11  a.m.  to  12 
p.m.  on  December  4th.  will  be  open  to  the 
public  for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to  6 
p  m.  on  December  3rd,  and  from  9  a.m.  to  11 
a.m.  and  12  p.m.  to  3  p.m.  on  December  4th, 
will  be  closed. 

Museums:  December  1 1-13.  2001.  Room 
716.  \  portion  of  this  meeting,  from  9  a.m 
to  10  p.m.  on  December  13th,  will  be  open 
to  the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from  9 
a.m.  to  6:30  p.m.  on  December  11th  and  12th. 
and  from  10  a.m.  to  12:30  p.m.  on  December 
13th,  will  be  closed. 

The  closed  portions  of  these  meetings  are 
for  the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance  under 
the  National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
in(.luding  information  given  in  confidence  to 
the  agency  by  grant  applicants.  In  accordance 
with  the  determination  of  the  Chairman  of 


May  22,  feOOl,  these  .sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and  (9)(B) 
of  sectioti  552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions.thereof,  of  advisory  panels  that  are 
open  to  the  public,  and.  if  time  allows,  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairmaii  and  with  the  approval  of  the  full- 
time  Feejeral  employee  in  attendance. 

If  you  heed  special  accommodations  due  to 
a  disability,  please  contact  the  Office  of 
AccessAfcility.  National  Endowment  for  the 
Arts,  llOO  Pennsylvania  Avenue,  NW., 
Wa.shing1on,  DC  20506,  202/682-5532,  TDY- 
TDD  203/682-5496.  at  least  seven  (7)  days 
prior  to  |he  meeting. 

Further  information  with  reference  to  this 
meeting  can  be  obtained  from  Ms.  Kathy 
Plowitz-VVorden.  Office  of  Guidelines  & 
Panel  Operations,  National  Endowment  for 
the  Artsj  Washington,  DC,  20506.  or  call  202/ 
682-56911. 

Dated:  November  16,  2001. 
Kathy  Plowitz-VVorden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  01-29199  Filed  11-21-01;  8:45  am) 

BILUNG  CODE  7537-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC,  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S   Nelson.  Advisory'  Committee 
Management  Officer,  National 
Endowment  fur  the  Humanities. 
Washington.  DC.  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  mformation  un  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 


obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  luly  19,  1933.  I  have  determined 
that  these  meeting.',  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code, 

1 .  Date:  December  4,  2001 . 
T;mf':  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference  Materials, 
submitted  to  the  Division  of  Preservation  and 
Access  at  the  luly  1.  2001  deadline. 

2.  Date:  December  6.  2001. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room;  M-07. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in 
Archaeology,  submitted  to  the  Division  of 
Research  Programs  at  the  September  1,  2001 
deadline. 

3.  Date:  December  7.  2001. 
Time:  8:30  am   to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  .\ccess/Reference  Materials, 
submitted  to  the  Division  of  Preservation  and 
Access  at  the  July  1.  2001  deadline. 

4.  Date:  December  7.  2001 . 
Time:  9:00  a.m  to  5:00  p  m. 
floom.  315. 

Program:  This  meeting  will  review 
applications  for  Exemjilary  Education 
Projects,  submitted  to  the  Division  of 
Education  at  the  October  15,  2001  deadline. 

5.  Date:  December  7.  2001. 
Time  9:00  a.m   to  5:00  p  m. 
Room:  527, 

Program;  This  meeting  will  review 
applications  for  Collaborative  Research  in 
.American  History  and  Studies,  submitted  to 
the  Division  of  Research  Programs  at  the 
September  1.  2001  deadline. 

6.  Doff.  December  10.  2001. 
Time:  9:00  am  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  re\  iew 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  at  the  October  15.  2001  deadline. 

7.  Dofe  December  10,  2001 
Time:  9:00  a.m.  to  5:00  p.m. 
Room  :M-07. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in 
Editions  1.  submitted  to  the  Division  of 
Research  Programs  at  the  September  1.  2001 
deadline. 

8.  Date:  December  11.  2001. 
Time:  8:45  a.m.  to  5:00  p.m. 
Room:  527 

Program:  This  meeting  will  review 
applications  for  ('ollaborative  Research  in 
Non-Western  Studies,  submitted  to  the 
Division  of  Researc  h  Programs  at  the 
September  1,  2001  deadline. 


9.  Date:  December  14,  2001. 
Time:  9:00  a.m,  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  at  the  October  15,  2001  deadline. 

10.  Date:  December  14,  2001. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  527. 

Program:  This  meeting  will  review 
applications  fdr  Collaborative  Research  in 
Arts  and  Literature,  submitted  to  the  Division 
of  Research  Programs  at  the  September  1, 
2001  deadline. 

11.  Date:  December  17,  2001. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room.  315. 

Program:  This  meeting  will  review 
applications  for  Exemplary  Education 
Projects,  submitted  to  the  Division  of 
Education  at  the  October  15.  2001  deadline, 

Laura  S,  Nelson. 

Advisory  Committee  Management  Officer. 

'FRDoc    01-29171  Filed  11-21-01:  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Existing 
Information  Collection:  OPM  2809 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice, 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPMl  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
existing  information  collection  OPM 
2809,  Health  Benefits  Registration  Form, 
is  used  by  annuitants  and  former 
spouses  to  elect,  cancel,  or  change 
health  benefits  enrollment  during 
periods  other  than  open  season. 

There  are  approximately  30,000 
changes  to  health  benefits  coverage  per 
year.  Of  these,  20.000  are  submitted  on 
form  OPM  2809  and  10,000  verbally  or 
in  written  correspondence.  Each  form 
takes  approximately  45  minutes  to 
complete;  data  collection  by  telephone 
or  mail  takes  approximately  10  minutes 
The  annual  burden  for  the  form  is 
15,000  hours;  the  burden  not  using  the 
fonn  is  1,667  hours.  The  total  burden  is 
16,667. 

For  copies  of  this  proposal,  contact 
Marv  Beth  Smith-Toomev  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey^opm.gov.  Please  provide  a 
mailing  address  with  your  request 


DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  Januarv 
22.  2002. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton.  Chief  Operations 
Support  Division.  Retirement  and 
Insurance  Serxice,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349A.  Washington,  DC 
20415-3340 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Budget  i< 
Administrative  Ser\'ices  Division.  (202) 
606-0623. 

r.S.  Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
(FR  Doc  01-20228  Filed  11-21-01;  8:45  am] 

BILUNG  CODE  632S-50-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection:  Comment 
Request  for  Review  of  a  Revised 
Information  Collection;  Rl  20-80 

AGENCY:  Office  of  Personnel 

Management. 
ACTION:  .Notice. 


SUMMARY:  In  accordance  with  the 
Papenvork  Reduction  Act  of  1995 

(Public:  Law  104-13.  Mav  22.  1995).  this 
notice  announces  that  the  (Jffice  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  .Management 
and  Budget  (OMB)  a  request  for  reviev\ 
of  a  revised  information  collection  Rl 
20-80.  Alternative  .\nnuity  Election,  is 
used  for  individuals  who  are  eligible  to 
elect  whether  to  receive  a  reduced 
annuity  and  a  lump-sum  payment  equal 
to  their  retirement  contributions 
(alternative  form  of  annuity)  or  an 
unreduced  annuitv  and  no  lump  sum 

Approximatelv  200  Rl  20-80  forms 
are  completed  annually  We  estimate  it 
takes  approximately  20  minutes  to 
complete  the  form  The  annua!  burden 
is  67  hours 

Comments  are  particularly  invited  on 
Whether  this  collection  of  information 
is  necessan,-  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility:  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  u.se  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technologv 


For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomev  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  email  to 
mbtoome\'<aopm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  Januarv 
22,  2002. 

ADDRESSES:  Send  or  deliver  comments 
to,  Ronald  W.  Melton,  Chief  Operations 
Support  Division,  Retirement  and 
Insurance  Ser\-ice,  U,S,  Office  of 
Personnel  Management,  1900  E  Street. 
NW,  Room  3349A,  Washington.  DC 
2041=)-3.=,4fl 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Team  Leader.  Forms 
Analysis  and  Design,  Budget  and 
Administrative  Serx'ices  Division.  (202) 
606-0623. 

IS.  Office  of  Personnel  Management. 
Kay  Coles  James. 
Director. 
!FR  Doc  01-29230  Filed  11-21-01:  8:45  ami 

BILUNG  CODE  6325-S(M> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Revised  Information  Collection;  Rl  38- 
47 

AGENCY:  Office  of  Personnel 

.Management, 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13   .Mav  22,  1995),  this 
notice  anmninces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection. 
Information  and  Instructions  on  Your 
Reconsideration  Rights,  Rl  38—47, 
outlines  the  procedures  required  to 
request  reconsideration  of  an  initial 
OPM  decision  about  Ci\il  Service  or 
Federal  Employees  retirement,  retired 
Federal  or  Federal  Emplovee  Health 
Benefits  requests  to  enroll  wr  change 
enrollment,  or  Federal  Emplovees' 
Group  Life  Insurance  coverage.  The 
form  lists  the  procedures  and  time 
pehod.s  required  for  requesting 
reconsideration. 

Approximately  3,100  annuitants  and 
survivors  request  reconsideration 
annually  We  estimate  if  takes 
approximately  45  minutes  to  applv.  The 
annual  burden  is  2.325  hours. 

For  copies  of  this  proposal,  contact 
Mar>  Beth  Smith-Toomev  on  (202)  606- 
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8358,  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey^opm.gov.  Please  include 
your  mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  24.  2001 
ADDRESSES:  Send  or  deliver  comments 

Ron  Melton,  Chief,  Operations  Support 
Division.  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management.  1900  E  Street,  NfW, 
Room  3349A.  Washington,  DC  20415- 
3540 

and 

loseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW,  Room  10235. 
Washington.  DC  20503 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION— CONTACT: 

Donna  G.  Lease,  Budget  & 

Administrative  Services  Division,  (202) 

606-0623. 

L'  S  Office  of  Personnel  Management. 

Kay  Coles  ]aines. 

Director 

|FR  Doc.  01-29227  Filed  11-21-01:  8:45  ami 

BILUNG  COOe  632S-«<M> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review: 
Comment  Request;  Revtew  of  Revised 
Information  Collection:  OPM  1647 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  submitted  a 
request  for  renewal  of  authorization  for 
a  revised  information  collection  to  the 
Office  of  Management  and  Budget.  OPM 
Form  1647,  Combined  Federal 
Campaign  Eligibility  Application,  is 
used  to  review  the  eligibility  of  national, 
international,  and  local  charitable 
organizations  that  wish  io  participate  in 
the  Combined  Federal  Campaign. 

We  estimate  1,400  Form  1647's  will 
be  completed  annually.  Each  form  takes 
approximately  three  hours  to  complete. 
The  annual  estimated  burden  is  4.200 
hours. 

For  copies  of  this  proposal,  contact 
Marv  Beth  Smith-Toomey  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 


DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  24,  2001. 
ADDRESSES:  Send  or  deliver  comments 
to:  Curtis  Rumbaugh,  Office  of  CFC 
Operations,  U.S.  Office  of  Personnel 
Management.  1900  E  Street,  NW,  Room 
5450,  Washington.  DC  20415;  and 

Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  &  Budget, 
New  Executive  Office  Building,  NW, 
Room  10235,  Washington,  DC  20503. 

U.S.  Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

[FR  Doc.  01-29229  Filed  11-21-01;  8:45  am] 

BtLUNG  COOE  6325-46-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Myers  Industries,  Inc., 
Common  Stock,  no  par  Value)  From 
the  American  Stock  Exchange  LLC  File 
No.  1-«524 

November  15.  2001. 

Myers  Industries,  Inc.,  an  Ohio 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2(d) 
hereunder. 2  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Ohio,  in  which  it  is  incorporated,  and 
with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 
The  Amex  has  in  turn  informed  the 
Issuer  that  it  does  not  object  to  the 
proposed  withdrawal  of  the  Issuer's 
Security  from  listing  and  registration  on 
the  Exchange. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  a  resolution  on 
September  19.  2000  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
Amex  and  to  list  such  Security  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  effective  May  1,  2001.  In 
malting  the  decision  to  withdraw  its 
Securitv  from  the  Amex,  the  Board 


considered  the  potential  to  increase 
institutional  interest  and  the  benefit  to 
its  capital  structure  by  listing  on  the 
NYSE.  The  Issuer  stated  that  trading  in 
the  Security  on  the  Amex  ceased  on 
April  30,  2001,  and  trading  in  the 
Security  began  on  the  NYSE  at  the 
opening  of  business  on  May  1.  2001. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  effect  upon  the  Security's 
continued  listing  and  registration  on  the 
NYSE  under  section  12(b)  of  the  Act.^ 

Any  interested  person  may.  on  or 
before  December  10,  2001,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington,  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  01-29198  Filed  11-21-01;  8:45  ami 

BILLING  COOE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27467] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  16.  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


'15U.S.C.  781(d). 
»17CFR204.12d2-2(d). 


3 15  U.S.C.  781(b). 

M7  CFR  200.30-3(aKl). 
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application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  10,  2001,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609.  and  ser\'e 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  w'ith 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  10.  2001,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted  and 
/or  permitted  to  become  effective. 

National  Fuel  Gas  Company  (70-9987) 

National  Fuel  Gas  Company 
("National  ").  a  registered  holding 
companv,  10  Lafavette  Square.  Buffalo. 
New  York  14203.  has  filed  an 
application-declaration  under  sections 
32  and  33  of  the  Act  and  rule  53  under 
the  Act. 

National  seeks  an  increase  in  its 
aggregate  investment  limit  in  exempt 
wholesale  generators,  as  defined  in 
section  32  of  the  Act.  ("EWGs").  and 
foreign  utility  companies,  as  defined  in 
section  33  of  the  Act.  ("FUCOs  ").  By 
order  of  the  Commission  dated  March 
20.  1998  (HCAR  No.  26847)  as  modified 
by  order  dated  April  21.  2000  (HCAR 
No.  27170)  ("1998  Order"),  NaUonal 
and  its  subsidiaries  are  authorized  to 
engage  in  a  program  of  external 
financing,  intrasystem  financing  and 
other  related  transactions  for  the  period 
through  December  31,  2002.  Among 
other  approvals  granted,  the 
Commission  authorized  National  to:  (i) 
Issue  and  sell  additional  long-term  debt 
and  equity  securities  not  to  exceed  S2 
billion  outstanding  at  any  one  time;  (ii) 
issue  and  sell  up  to  S750  million 
principal  amount  of  short-term  debt  in 
the  form  of  commercial  paper  and 
borrowings  under  credit  facilities:  and 
(iii)  guarantee  securities  of  its 
subsidiaries  and  provide  other  forms  of 
credit  support  with  respect  to 
obligations  of  its  subsidiaries  as  may  be 
necessary  or  appropriate  to  enable  such 
subsidiaries  to  carry  on  in  the  ordinary- 
course  of  business  in  an  aggregate 
amount  not  to  exceed  $2  billion 
outstanding  at  anv  one  time 

National  was  also  authorized  in  the 
1998  Order  to  use  the  proceeds  of 
authorized  financing  to  invest  in  and 
enter  into  guarantees  with  respect  to  the 
obligations  of  EWGs  and  FUCOs. 
provided  that  its  'aggregate  investment" 
(as  defined  under  rule  53  of  the  Act)  in 


EWGs  and  FUCOs  does  not  exceed  50% 
of  its  consolidated  retained  earnings  (as 
defined  in  rule  53).  except  for  short- 
term  borrowings  by  National  to  provide 
funds  to  the  National  System  Money 
Pool,  which  may  not  be  used  to  fiance 
the  acquisition  of  any  interest  in  a 
FUCOorEWG.  As  of  August  31.  2001. 
National's  aggregate  investment  in 
EWEGs  and  FUCOs  was  approximately 
SI  30.074.000.  or  22.3%  of  National's  ' 
average  consolidated  retained  earnings 
(5583.737,000)  for  the  four  quarters 
ended  lune  30.  2001 

National  is  now  requesting,  under 
rule  53(c).  authority  to  utilize  the 
proceeds  of  financing  and  guarantees,  as 
authorized  under  the  1998  Order  or  in 
any  subsequent  proceeding,  to  increase 
its  "aggregate  investment"  in  EWGs  and 
FUCOs  ("Exempt  Projects")  to  S750 
million,  which  is  equal  to 
approximately  128%  of  National's 
average  consolidated  retained  earnings 
for  the  four  quarters  ended  June  30. 
2001. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland. 
Deputy  Secrrtan. 
IFR  Doc.  01-29249  Filed  11-21-01;  8:45  ami 

BILUNG  CODE  8010-01-1* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45061 ;  File  No.  SR-Amex- 
2001-58] 

Self  Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Billing  of  the 
Annual  Fee  for  Listed  Companies 

November  15.  2001. 

On  August  2.  2001 .  the  American 
Stock  Exchange  LLC  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  .\ct 
of  1934  (  "Act  ").>  and  Rule  19b-4 
thereunder. =  a  proposed  rule  change 
that  will,  in  the  calendar  year  in  which 
a  company  first  lists,  prorate  the  annual 
fee  to  reflect  the  portion  of  the  year  that 
the  company  has  been  listed,  and  make 
the  annual  fee  payable  in  December 
based  on  the  total  number  of 
outstanding  shares  at  the  time  of 
original  listing. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


Register  on  August  22.  2001.^  The 
Commission  received  no  comments  on 
the  proposal. 

Tne  Commission  finds  that  the 
proposed  rule  exchange  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange-*  and.  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  ''•  because  it  is  design^  J  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act '  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-2001-58)  be.  and  it  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhoriu  " 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc  01-292.T1  Filed  11-21-01;  8:45  ami 

BILUNC  COOE  SOI  0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45068:  File  No.  SR-Amex- 

2001-98] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  An>erican  Stock  Exchange  LLC  to 
Reinstate  and  Increase  Options 
Transaction  Charges 

Ni'vemtier  lb   .:ii(j  i . 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  .^ct  of  1934  '  notice 
is  hereby  given  that  on  November  8. 
2001 .  the  .\merican  Stock  Exchange  LLC 
(  "Amex"  or  ""Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(""Commission"")  the  proposed  rule 


'15L.sC  78s(b)(l} 
-'17CFF  240  19b-4. 


'  See  Securities  Exchange  .^ct  Release  No  44712 
(.^ugu.st  22.2001).  66  FR  44189. 

'  In  approving  this  proposed  rule  change,  the 
Commission  notes  thai  il  has  considered  the 
proposed  rule's  impact  on  efTiciency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0 

MS  U.S.C.  78f. 

*  15  U.S.C.  78fn)K5). 
'  15  use  78sfb)(2!. 
•17CFR200.3O-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 
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change  as  de.scribed  in  Items.  I.  II.  and 
III  below,  which  Item.s  have  been 
prepared  bv  self-regulator\'  organization. 
The  Commission  is  publishing  this 
notice  to  soiirit  comments  on  the 
proposed  rule 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  reinstate 
and  increase  options  transaction  charges 
m  select  products   The  Exchange 
proposes  to  increase  the  fees  charged  to 
(1)  customers  for  transactions  in  index 
options  from  .SO. 10  to  SO. 15;  and  (2) 
member  firms  and  non-member  broker 
dealers  for  transactions  in  index  options 
from  $0.11  to  $U.15.  In  addition,  the 
Exchange  is  proposing  to  reinstate  a 
customer  transaction  charge  for  equity 
options  on  the  S&F  100  iShares.  The 
transaction  charge  will  be  SO. 15  per 
contract  side. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Reguhitoh'  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

[  1 )  Purpose 

Transaction  charges  are  imposed  on 
options  trades  executed  on  the 
Exchange  The  charges  var\-  depending 
on  whether  the  transac:tion  involves  an 
equity  or  index  option  and  whether  the 
transaction  is  executed  for  a  specialist's 
account,  a  registered  options  trader 
account,  a  member  firm's  proprietary 
account,  a  non-member  broker-dealer,  or 
d  c:ustomor  account.  The  Amex  also 
imposes  a  charge  for  clearance  of 
optif)ns  trades  and  an  options  floor 
brokerage  charge,  which  also  depends 
upon  the  product  and  the  type  of 
account  for  which  the  trade  is  executed. 
In  April  2000.  the  E.xchange  eliminated 
transaction,  floor  brokerage,  and 
clearance  charges  for  c:ustomer  equity 
option  trades.  At  that  time,  fees  charged 
to  customers  for  transactions  in  index 


options  remained  unchanged  at  $0.10 
per  contract. 

The  Exchange  is  now  proposing  to 
increase  the  fees  charged  to  (1) 
customers  for  transactions  in  index 
options  from  $0.10  to  SO. 15;  and  (2) 
member  firms  and  non-member  broker 
dealers  for  transactions  in  index  options 
from  $011  to  $0.15.  In  addition,  the 
Exchange  is  proposing  to  reinstate  a 
customer  transaction  charge  for  equity 
options  on  the  S&P  100  iShares.  The 
transaction  charge  will  be  $0.15  per 
contract  side.  The  Exchange  believes 
that  these  increases  are  necessary  due  to 
the  increasing  costs  incurred  in 
developing  and  implementing  new 
technology  for  the  fast  and  efficient 
trading  of  options. 

(2)  Statutor\'  Basis 

The  proposed  rule  change  is 
consistent  with  section  6{h)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  of  the  Act  '  in  particular 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-98  and  should  be 
submitted  by  December  14.  2001. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. ■* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  01-29253  Filed  1 1-21-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45067;  File  No.  SR-CBOE- 
2001-56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to 
Firm  Disseminated  Market  Quotes 

November  16,2001. 

Pursuant  to  section  igfbMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
22,  2001.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission  ") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 


l.T  L:  .SC   78f(b). 
15  t.S.C.  78flb)(4). 


M7  CFR  200.30-3(a)(12). 
'15i;.S.C.  78s(b)(l). 
M7CFR240.19b-^. 


grant  accelerated  approval  to  the 
proposed  rule  change 

I,  Self-Regulator>'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  8.51.  Firm  Disseminated  Market 
Quotes,  to  address  customer  limit 
orders.  Below  is  the  text  of  the  proposed 
rule  change.  Additions  are  italicized. 

Rule  9.51    Firm  Disseminated  Market 
Quotes 

(a)-(b)  no  change 

(c)  Firm  Quote  Size 

(1)  no  change 

(2}  The  firm  quote  requirement  size 
for  non-broker-dealer  orders  shall  be  the 
size  that  the  Exchange  periodically 
publishes  along  with  the  quotes 
disseminated  to  vendors.  In  the  event 
the  Exchange  has  not  published  a  size 
along  with  its  quotes  for  a  particular 
series,  then  the  firm  quote  requirement 
size  for  non-broker-dealer  orders  shall 
be  that  size  published  by  the  Exchange 
in  a  different  manner  (e.g.,  on  its 
website).  The  Exchange  also  will 
publish  separately  the  firm  quote 
requirement  size  for  broker-dealer 
orders.  In  the  case  of  broker-dealer 
orders,  if  the  size  for  a  particular  series 
disseminated  along  with  the  quotes  is 
less  than  the  size  published  for  broker- 
dealer  orders,  then  the  firm  quote 
requirement  for  broker-dealer  orders 
shall  be  the  size  published  along  with 
the  quotes. 

(a)  When  the  dissemmated  quote 
represents  a  customer  limit  order  in 
EBook,  the  firm  quote  requirement  for 
non-broker-dealer  orders  shall  be  the 
greater  of  the  size  of  the  customer  limit 
order  or  a  size  predetermined  bv  the 
appropriate  FPC.  When  the 
disseminated  quote  represents  both  a 
customer  limit  order  in  EBook  and  the 
trading  crowd's  quote,  the  firm  quote 
requirement  for  non-broker-dealer 
orders  shall  be  the  aggregate  size  of  the 
customer  limit  order  and  the  size  that 
the  Exchange  periodically  publishes  for 
that  particular  series. 
*         ♦         *         »         ♦ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
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Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  1 7,  2001 ,  the 
Commission  amended  rule  llAcl-1 
under  the  Act  ("Quote  Rule")  ^  to 
require  options  exchanges  to  publish 
firm  quotes  The  amended  Quote  Rule 
requires  options  exchanges  to  either:  (1) 
comply  with  the  Quote  Rule  as  it 
applies  in  the  equity  markets  and  collect 
from  their  members  and  make  available 
to  vendors  the  size  associated  with  each 
quotation;  or  (2)  establish  by  rule  and 
periodically  publish  the  quotation  size 
for  which  their  members'  quotations  are 
firm.  On  March  30.  2001.  the  Exchange 
submitted  a  proposal  to  amend  CBOE 
rule  8.51 .  Firm  Dissemmated  Market 
quotes,  to  conform  to  the  requirements 
of  the  Quote  Rule.  The  Commission 
approved  this  proposal  initially  on  a 
pilot  basis  on  April  2.  2001''  arid. 
subsequentlv,  on  a  permanent  basis  on 
June  2.  2001."^  This  filing  amends  CBOE 
rule  8.51  to  codif>-  the  Exchanges  firm 
quote  treatment  of  customer  limit 
orders. 

CBOE  does  not  currently  have  the 
systems  capability  to  decrement  actual 
quotation  size  to  reflect  executions 
except  when  the  quotation  size 
represents  an  order  in  EBook.  For  this 
reason,  when  .^utoquote  or  a  manual 
quote  establishes  the  best  price  on  the 
Exchange,  the  Exchanges  firm  quote 
requirement  for  non-broker-dealer 
orders  is  the  size  that  the  Exchange 
periodically  publishes  on  its  website 
and  along  with  the  bid-ask  quotes 
disseminated  to  vendors. f' 

When  a  customer  limit  order  in  EBook 
establishes  the  best  bid  or  offer, 
however.  CBOE  complies  with  the 
Quote  Rule  in  a  different  manner.'  As 


'  17  CFR  240.nAcl-l.  See  Exchange  Act  Release 
No  43597  (Nov.  17.  2000).  65  FR  75439  (Dec.  1. 
2000). 

*See  Exchange  Act  Release  No.  44145  (April  2. 
2001).  66  FR  18662  (April  10.  2001)  (approving  SR- 
CBC)E-2001-15  on  a  pilol  basis. 

'•  See  Exchange  Act  Release  No.  44383  (June  2. 
2001).  66  FR  30959  dune  8.  2001)  (approving  SR- 
CBOE-2001-15  on  a  permanent  basis. 

^SfvCBOE  rule  8.51(c)(2). 

"  Book  Market  Indicators  are  disseminated  to 
Options  Price  Reporting  Authority  (   OPRA")  when 
the  book  bid.  offer,  or  both  improve,  or  equal  the 
Designated  Primar>'  Market  Marker/Crowd  COPM/ 
Oovvd")  quote.  If  the  Book  Bid  improves  or  equals 
the  DPM/Crowd  market  bid,  then  the  Book  Market 
Indicator  ■B"  will  be  disseminated  with  the  quote 
to  OPRA   If  the  Book  Offer  improves  or  matches  the 
DPM/Crowd  market  offer,  then  the  Book  Market 
Indicator  "O"  is  disseminated  with  the  quote.  If  the 
Book  Bid  and  Offer  improves  or  equals  the  DPM' 


discussed  above.  CBOE  systems  are  able 
to  decrement  disseminated  size  for 
executions  when  the  disseminated  size 
represents  a  booked  order.  For  this 
reason,  when  a  customer  limit  order  in 
EBook  establishes  the  best  bid  or  offer, 
CBOE  disseminates  the  actual  size  of  the 
booked  limit  order.  In  this  instance,  the 
Exchange  must  be  firm  for  the  greater  of 
its  disseminated  size  or  a  number 
predetermined  by  the  appropriate  floor 
procedure  committee  ("FPC"].  The 
effect  of  this  provision  is  two-fold.  First, 
it  ensures  that  the  Exchange  will  be  firm 
for  at  least  the  size  of  the  disseminated 
booked  order.  .Second,  it  also  allows  the 
appropriate  FPC  to  establish  a  higher 
firm  quote  size  guarantee  when  a 
booked  order  is  the  prevailing  price.  For 
example,  in  coniunction  with 
.Automated  Book  Price  Split-price,  if  the 
equity  floor  procedure  committee 
establishes  a  hook  price  commitment 
quantity  of  ten  contracts,  it  could 
correspondingly  establish  the  minimum 
firm  quote  size  guarantee  at  ten 
contracts  Thus,  the  Exchange  would  be 
firm  for  either  the  size  of  the  booked 
order  or  ten  contracts,  whichever  is 
greater.  In  no  event  would  the  firm 
quote  size  be  smaller  than  the  actual 
size  of  the  disseminated  booked  order. 
The  size  of  the  minimum  firm  quote 
guarantee  would  be  published  on  the 
CBOE  Web  site. 

When  a  customer  limit  order  in  EBook 

matches  the  best  bid  or  offer  of  the 
trading  crowd,  the  size  disseminated  to 
OPRA.  as  well  as  the  firm  quote 
requirement,  is  the  aggregate  of  the 
booked  order  and  the  size  that  the 
Exchange  periodically  publishes.  For 
example,  if  in  a  particular  series  EBook 
contains  an  order  for  eleven  contracts 
and  the  firm  quote  size  as  published  on 
the  Exchange's  Web  site  is  50  contracts, 
then  the  disseminated  size  as  well  as  the 
firm  quote  size  would  be  61  contracts 
for  that  series  When  trades  execute 
against  the  booked  order,  however,  the 
disseminated  size  would  decrement 
When  executions  extinguish  the  booked 
order,  the  firm  quote  requirement  would 
be  the  size  that  the  Exchange 
periodically  publishes  on  its  Web  site 
and  along  with  the  bid-ask  quotes 
disseminated  to  vendors.*'  To  codifv  the 
firm  quote  rules  pertaining  to  customer 
limit  orders,  the  Exchange  proposes  to 
add  section  (c)(2)(a)  to  CBOE  Rule  8.51. 


Crowd  market,  then  the  Book  Market  Indicator  "C 
is  disseminated  with  the  quote. 

»  Using  the  above  example,  an  execution  of  1 2 
contracts  (which  would  extinguish  the  booked 
order  of  1 1  contracts)  would  result  in  a  new  firm 
quote  requirement,  which  would  be  the  size  (/  e  .  ."io 
contracts)  that  appears  on  the  CBOE  Web  site. 
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2.  Stdtutorv  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  further^;  the  objectives  of  section  6 
of  the  .-Kct  in  general,  and  in  particular, 
with  section  6(b)(5),''  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  a  national 
market  svstem.  protect  investors  and  the 
public  interest,  and  promote  just  and 
equitable  principles  of  trade  by 
increasing  transparencv  and  by 
providing  the  market  place  with  more 
information  upon  which  to  base  order 
routing  decisions. 

B.  Selt-Rciiulcitory  Organization's 
Stdtf^nwnt  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulaton,-  Organization 's 
Statfment  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  (omments  were  solicited 
or  recei\  I'd  vs  ith  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  section  19(b)(2)  of  the 
Act.'"  the  E.xchange  requests  accelerated 
effectiveness  of  this  rule  filing.  The 
Exchange  believes  that  acceleration  will 
enable  it  to  continue  uninterrupted  its 
compliance  with  the  Quote  Rule. 
Moreover,  the  CBOE  believes  that 
acceleration  will  enable  it  to  provide 
greater  liquiditv  guarantees  to  customers 
when  customer  limit  orders  match  the 
best  bid  or  offer  of  the  trading  crowd. 
For  these  reasons,  the  Exchange  believes 
it  is  both  appropriate  and  in  the  public 
interest  of  investors  for  the  Commission 
to  accelerate  the  effective  date  of  this 
filing 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  s-ubmissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
c:hange  that  are  filed  with  the 
Commission,  and  all  written 


»15  1J.S.C.  78flb|(5). 
">15U.S.C.  78s(b)(2). 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-56  and  should  be 
submitted  by  December  14,  2001. 

V.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.' '  and,  in  particular, 
section  6(b)(5)  of  the  Act '-  in  that  the 
proposed  rule  change  has  been  designed 
to  remove  impediments  to  and  to  perfect 
the  mechamism  of  a  free  and  open 
market  and  a  national  market  system, 
while  also  protecting  investors  and  the 
public  interest.  Specifically,  the 
Commission  believes  that  by 
disseminating  the  size  of  customer  limit 
orders  and  providing  a  firm  quote  at  a 
guaranteed  size  equal  to  the  aggregate  of 
a  customer  limit  order  and  the  crowd 
guarantee  at  the  same  price,  the 
proposed  rule  change  should  provide 
increased  transparency  to  the  benefit  of 
market  participants  that  trade  listed 
options. 

The  Commission  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act,"  for  granting  the  Exchange's 
request  for  approval  of  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  should  allow  the  CBOE  to 
continue  its  compliance  with  the  Quote 
Rule  without  interruption  or  delay. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
Exchange's  proposed  rule  change  (File 
No.  SR-CBOE-2001-56)  is  approved  on 
an  accelerated  basis. 


For  the  Commission,  by  the  Division 

of  Market  Regulation,  pursuant  to 
delegated  authority. '^ 

Margaret  H.  McFarland. 

Deputv  Sf^crflnn' 

IFR  Doc.  01-29254  Filed  11-21-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45062:  File  No.  SR-CHX- 
2001-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stock  Exchange,  Incorporated  To 
Extend  a  Pilot  Rule  Interpretation 
Relating  to  Trading  of  Nasdaq/NM 
Securities  In  Subpenny  Increments 

November  \ri.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  October 
30,  2001.  the  Chicago  Stock  Exchange. 
Incorporated  ("CHX  "  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  6.  2001.  the  Exchange 
filed  an  amendment  that  completely 
replaces  and  supersedes  the  original 
proposal. '  The  Exchange  filed  the 
proposal  pursuant  to  section  19(b)(3)(A) 
of  the  Act.^  and  Rule  19b-4(f)(6)  '• 
thereunder,  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  lanuary  14.  2002.  the  pilot  rule 
interpretation  relating  to  the  trading  of 


■ '  In  approving  this  proposal,  the  Commission  has 
considRfed  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

■MSL'.S.C.  78f(b)(5). 

'MSl;  S.C.  78s(b)(2). 

'*  15  L.S.C.  78s(b)(2). 


■■  17CFR  200.3O-3(a)(12). 
'  15L..SC   78s(b)(l). 

-  17  CFR  240  19b-4. 

'  See  O.totwr  31,  2001  letter  from  Kathleen  M. 
Boege.  AssfKiafp  tVnpral  Clmiiiscl,  (.'HX.  to  Alton  S. 
Harvpv.  Division  of  Mnrket  RpKiilation  ("Division"). 
Cummission  and  attadimenis  (  .\mendmenl  No.  • 
1)  See  November  1,3,  2001  Iflpphone  conversation 
between  Kathleen  M  Boege,  CH.X,  and  Joseph 
Morra,  Special  Counsel,  Division,  Commission. 

-  15  l'.S.C,  78s(b)(3|(A) 

''  17  CFR  240.im)-4lf1(6)  The  Commission 
waived  the  5-day  pre-fihng  notice  requirement. 


Federal  Register/ Vol.  66,  No.  226 /Friday.  November  23,  2001 /Notices 


58769 


Nasdaq/NM  securities  in  subpenny 
increments.  The  pilot  is  due  to  expire 
on  November  5.  2001    The  CHX  does 
not  propose  to  make  any  substantive  or 
typographical  changes  to  the  pilot:  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through  January 
14.  2002.  The  text  of  the  proposal  is 
available  at  the  Commission  and  at  the 
CHX. 

II.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  .statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulaton.- Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  April  6.  2001.  the  Commission 
approved,  on  a  pilot  basis  through  luly 
9,  2001.  a  pilot  rule  interpretation  (CHX 
Article  XXX.  Rule  2.  Interpretation  and 
Policy  .06    Trading  in  Nasdaq/NM 
Securities  in  Subpenny  Increments")'' 
that  requires  a  CHX  specialist  (including 
a  market  maker  who  holds  customer 
limit  orders)  to  better  the  price  of  a 
customer  limit  order  in  his  book  which 
is  priced  at  the  national  best  bid  or  offer 
("NBBO")  by  at  least  one  penny  if  the 
specialist  determines  to  trade  with  an 
incoming  market  or  marketable  limit 
order.  The  pilot  was  later  extended 
through  November  5.  2001  "  The  CHX 
now  proposes  to  extend  the  pilot 
through  Ianuar>-  14.  2002.  The  CHX 
proposes  no  other  changes  to  the  pilot, 
other  than  extending  it  through  januarv 
14.2002. 

2.  Statutor\-  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange  and.  in 
particular,  with  the  requirements  of 
section  6(b)."  In  particular,  the  CHX 


"See  .Securities  Exchange  .^ct  Release  No.  44164 
(Aprils.  2001),  66  FR  19263  (April  13.  2001)  (SR- 
CHX-2(X)2-07). 

^See  .Sit  uritifs  Exchange  Act  Release  No.  44535 
duly  10.  2001).  06  FR  37251  (julv  17.  2001  (SR- 
CHX-2001-15). 

■  15  U.S.C.  78f(b). 


believes  the  proposal  is  consistent  with 
section  6(b)(5i  of  the  Act  '*  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to.  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B  Self-Regu}atnr\-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 

solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  de.signate.  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act '"and  rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  both  effective 
and  operative  upon  filing  with  the 
Commission  because  such  designation 
is  consistent  with  the  protection  of 
investors  and  the  publif  interest. 
Acceleration  of  the  operati\e  date  will 
allow  the  pilot  to  c;ontinue 
uninterrupted  through  lanuarv  14.  2002. 
the  deadline  for  which  self-regulator\- 
organizations  must  file  proposed  rule 
changes  to  set  the  minimum  price 
variation  for  quoting  in  a  decimals 
environment   For  these  reasons,  the 
Commission  finds  good  cause  to 


designate  that  the  proposal  is  both 
effective  and  operative  upon  filing  with 
the  Commission  '- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretar\-. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N\V,.  Washington.  DC 
20549-0609,  Copies  of  the  submission, 
ail  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  chanjge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  CHX,  All 
submissions  should  refer  to  file  number 
SR-CHX-2001-21  and  should  be 
submitted  by  December  14.  2001. 

<  For  the  Commission.  b\  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 

authoritv  '-' 

Margaret  H,  McFarland. 

Deputy  Secretary. 

[FR  Dof    01-29250  Filed  11-21-01;  B:45  ami 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45066;  File  No  SR-CHX- 
2001-23] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange.  Incorporated 
to  Extend  a  Pilot  Relating  to 
Participation  in  Crossing  Transactions 
Effected  on  the  Exchange  Floor 

Novi;nit)er  15.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,-' 
notice  is  herebv  given  that  on  November 
14.  2001,  the  Chicago  Stock  Exchange. 


"15  U.S.C  78Rb)(5). 
'"IS  U.S.C.  78S(B)(3)(a). 
"  17CFR240  19b-4(0(6). 


'-'  For  purposes  only  of  accelerating  the  operative 
dale  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impart  on 
efficiency,  competition,  and  capital  formation,  l.l 
I'.S.C.  78c(fl 

'M7  CFR  2OO.30-3U)(i2J. 
•  J5U..S.C.  78s(b)(1). 
'17CFR240.19b-4. 
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Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commis.sion  Cfiommission")  the 
proposed  rule  change  as  described  in 
Itom.s  I.  II  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  E.xchange  filed  the  proposed 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.'  and  Rule  19b-4(f)(6)-»  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  r.nmmission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  tn  extend 
through  lanuary  14.  2002.  a  pilot 
relating  to  participation  in  crossing 
transactions  effected  on  the  Exchange. 
The  C.HX  does  not  propose  to  make  any 
substantive  or  tvpographical  changes  to 
the  pilot;  the  only  change  is  an 
extension  of  the  pilofs  operation 
through  Ianuar\-  14.  2002.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Commission  and  at  the  CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  IV'  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A   Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

On  August  24,  2000,  the  Commission 
approved,  on  a  pilot  basis  through 
Februarv  28,  2001,  a  pilot  rule  change 
to  CHX  Article  XX.  Rule  23  '-  that 
permits  a  CHX  floor  broker  to 
consummate  crossing  transactions 
involving  5.000  shares  or  more,  without 
interference  by  any  specialist  or  market 


'15  t'.SC.  7»s(b)(3)(A) 

M7CFR  240.1')b-4(n(6).  The  CHX  provided  the 
Commission  written  nolicp  of  its  intent  to  file  the 
proposal  on  October  31.  2tK)1.  The  Exchange  has 
asked  the  Commission  to  waive  the  30-day 
operative  deliy  to  allow  the  proposal  to  he  effective 
upon  filinR  with  the  Commission 

^See  Securities  Exchange  Act  Release  No.  43203 
(August  24.  2000).  65  FR  53067  (August  31.  20011 
(SR-CHX-OO-13) 


maker.  If,  prior  to  presenting  the  cross 
transaction,  the  floor  broker  first 
requests  a  quote  for  the  subject  security. 
On  February  23.  2001.  the  pilot  was 
extended  through  July  9,  2001  '■  and 
rendered  applicable  to  both  Dual 
Trading  System  issues  and  Nasdaq/NM 
securities.  The  CHX  inadvertently  did 
not  seek  continued  extension  of  the 
pilot  before  the  July  9,  2001  expiration 
date.  The  Exchange  now  proposes  to 
extend  the  pilot  through  January  14. 
2002.  The  Exchange  notes  that  despite 
the  lapse  of  the  pilot  rule.  CHX 
members  have  continued  to  adhere  to 
the  provisions  of  the  pilot  rule,  which 
rule  largely  codified  long-standing 
custom  and  practice  on  the  CHX  floor. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and.  in 
particular,  with  the  requirements  of 
section  6(b)."  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act «  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition:  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 


••See  Securities  Exchange  Act  Release  No.  44000 
(February  23.  2001),  66  FR  13361  (March  5,  2001) 
(SR-CKX-00-27). 

M5U.S.C.  78f[b). 

"15U.S.C.  78f(b)(5). 


pursuant  to  section  19(b)(3)(A)  of  the 
Act"  and  Rule  19b-4(fl(6)  thereunder.'" 
At  anv  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  both  effective 
and  operative  upon  filing  with  the 
Commission  because  such  designation 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  operate  through 
January  14,  2002,  the  deadline  for  which 
self-regulatory  organizations  must  file 
propo.sed  rule  changes  to  set  the 
minimum  price  variation  for  quoting  in 
a  decimals  environment.  For  these 
reasons,  the  Commission  finds  good 
cause  to  designate  that  the  proposal  is 
both  effective  and  operative  upon  filing 
with  the  Commission." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  wTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
.  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-2001-23  and  should  be 
submitted  by  December  14.  2001. 


« 15  CSC.  78s(b)(3)(A). 

'<'17CFR240.19b-4(r)(6). 

"  For  purposes  only  of  accelerating  the  operative 
dale  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv  '- 

.Vlargai^t  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  01-29252  Filed  11-21-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to  an 
Earlier  Daily  Trade  Data  Submission 
Deadline  and  the  Imposition  of  Fines 
for  Late  Submissions 

November  14.  2001. 

[Release  No.  34-45053;  File  No.  SR-GSCC- 
00-09] 

On  August  23.  2000.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-00-09)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  22,  2001.-  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will  change 
GSCCs  daily  trade  submission  deadline 
from  10:00  p.m.  to  8:00  p.m.  Eastern 
Standard  Time  ("EST")  and  impose  a 
fine  schedule  for  late  trade  submissions. 

GSCC  first  announced  its  intention  to 
move  to  an  earlier  trade  submission 
deadline  in  1997  in  a  White  Paper 
detailing  GSCCs  plans  for  providing 
straight -through  processing  and  a  point 
of  trade  guarantee.  In  that  paper.  GSCC 
explained  that  an  earlier  deadline  is 
necessar\'  to  ensure  that  its  members 
have  enough  time  to  reconcile  all  their 
activity  by  the  end  of  the  processing 
day.  GSCC  also  announced  its  plans  to 
move  the  submission  deadline  from 
10:00  p.m.  to  8:00  p.m.  in  its  Interactive 
Messaging  and  Real-time  Comparison 
New  Service  Bulletin  distributed  to 
members  in  December  1999  and  in  the 
Interactive  Messaging  Participant 
Specifications  in  February  2000. 

On  June  2.  2000.  GSCCinformed  its 
members  by  an  Important  Notice  that  in 
preparation  for  the  plaimed 
implementaiton  of  real-time  comparison 


services  members  should  begin 
submitting  trade  data  to  GSCC  bv  8:00 
p.m.  on  July  10.  2000.  GSCC  members 
have  thus  had  the  opportunity  to  make 
all  necessary  system  and  other  internal 
changes  in  order  to  accommodate  the 
earlier  deadline  and  to  become 
accustomed  to  it.  GSCC  has  strongly 
encouraged  all  members  to  abide  by  the 
8:00  p.m.  deadline  but  has  not  enforced 
the  deadline. 

GSCC  will  now  formally  adopt  the 
8:00  p.m.  trade  submission  deadline  and 
impose  a  fine  schedule  for  late  trade 
submission  to  enforce  the  deadline.  The 
earlier  submission  deadline  is  one  of  the 
first  steps  to  accomplish  GSCCs  plan  to 
move  to  real-time  interactive  messaging 
and  T-t-0  settlement.  The  move  to  the 
earleir  submission  deadline  is  also  an 
important  measure  that  will  allow  GSCC 
members  to  become  accustomed  to 
submitting  trade  data  earlier  in  the  dav. 
After  full  implementation  of  the 
interactive  messaging  process.  GSCC 
may  ultimately  establish  an  even  earlier 
submission  deadline  in  accordance  with 
future  business  developments  and 
market  practices.  *  Finally,  the  earlier 
submission  deadline  supports  GSCCs 
cross-margining  initiatives  with  other 
clearing  corporations,  including  those  in 
Europe,  as  earlier  submission  will 
facilitate  close  coordination  of  data 
transfer  among  clearing  corporations 
across  multiple  time  zones. 

GSCCs  new  fine  schedule  closelv 
tracks  its  old  fine  schedule  concerning 
late  payments  of  funds  settlement  debits 
and  late  satisfactions  of  clearing  fund 
deficiency  calls.  Like  the  old  fine 
schedule,  the  new  schedule  provides  a 
warning  mechanism  before  any  fine  is 
imposed.  In  addition,  the  dollar 
amounts  of  the  fines  in  the  new- 
schedule  are  similar  to  those  in  the  old 
schedule. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(F)''  of  the  Act  Section 
17A(b)(3)(F)  of  the  Act  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities    ' 
transactions  The  Commission  finds  that 
GSCCs  rule  change  meets  this 
requirment  because  GSCC  will  now  be 
able  to  prepare  and  its  members  will  be 


able  to  view  their  comparison  results  at 
an  earlier  time  thereby  affording  GSCC 
members  more  time  to  reconcile  their 
trading  activity  before  the  end  of  the 
processing  day.  In  addition,  the  earlier 
trade  submission  deadline  should 
support  GSCCs  future  initiatives,  such 
as  real-time  processing,  which  should 
further  GSCCs  ability  to  provide  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Finally,  the  imposition  of  the  fine 
schedule  is  necessary  for  GSCC  to 
promote  and  enforce  full  compliance 
with  the  earlier  submission  deadline. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17.^  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(h)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-00-09)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretan, . 

IFR  Doc  01-29197  Filed  11-21-01;  8:45  ami 

BILUNG  CODE  80)  0-01 -M 


'M7CFTt  200.3O-3(a)(12) 
■15  U.S.C  78s(bKl) 

2  Securities  Exchange  .^ct  Release  No.  44708 
(Aug.  15,  2001),  66  FR  44192. 


'  GSCC  will  soon  be  actively  encouraging 
members  to  submit  trade  data  in  real-time  and 
might  ultimately  establish  an  even  earlier 
submission  deadline  in  accordance  with  hiture 
business  developments  and  market  practices. 

MSL'.S.C.  7aq-l (b)(3)(F). 


SECURfTlES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45060:  File  No  SR-Phlx- 
2001-25] 

Self -Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Exchange  s  Auto-Quote 
System 

November  15.  2001. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  .-Kct  of  1934 
("Act")'  and  Rule  19h-4  thereunder.^ 
notice  is  hereb\  given  that  on  March  5, 
2001.  the  Philadelphia  Stock  Exchange. 
Inc.  ( "Phlx  ■  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  PhLx.  The 
Phlx  submitted  amendments  to  the 
proposed  rule  change  on  August  29. 


■  17  CFR  200.30-3(2)112) 
'  15  U.S.C.  78s(b)(l). 
M7CFR240  19b-4 
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2001  <  and  October  31,  2001. ■»  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Commentary  .01  to  Exchange  Rule  1080, 
Philadelphia  Stock  Exchange 
.Automated  Options  Market  ("AUTOM") 
and  Automated  Execution  System 
CAUTO-X'  ),  to  add  language  providing 
an  enhanced  description  of  Auto-Quote, 
the  Exchanges  electronic  options 
pricing  system  and  to  permit  the 
specialist  to  consult  with  the  trading 
crowd  in  setting  Auto-Quote 
parameters.  The  proposed  language 
would  be  set  forth  in  new  subsection  (b) 
of  the  Commentary  .01 .  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
New  language  is  in  italics.  Deletions  are 
in  brackets. 

Rule  1080.  Philadelphia  Stock  Exchangf 
Automated  Options  Market  (AUTOMI 
and  Automatic  Execution  System 
(AUTO-Xj 

(aMj)  No  change. 
Commentary: 

01 

(a)  Automatic  Quotation  (Auto-Quote) 
is  the  Exchange's  electronic  options 
pricing  system,  which  enables 
specialists  to  automaticallv  monitor  and 
instantly  update  quotations. 

fbllil  The  Auto-Quote  System  includes 
three  commonly  used  options  pricing 
algorithms:  the  Black  Scholes  Option 
Pricing  Model:  the  Cox,  Ross  and 
Rubenstein  Bmomial  Option  Pricing 
Model:  and  the  Barone,  Adesi  and 


Whaley  American  Option  Pricing  Model. 
In  addition,  a  specialist  may  separately 
employ  other  pricing  models,  by 
establishmg  a  specialized  connection 
by-passing  the  Exchange's  Auto-Quote 
System,  which  is  known  as  a  specialized 
quote  feed. 

(ii)  Specialists  determine  which  model 
to  select  per  option  and  may  change 
models  during  the  trading  day.  Each 
pricing  model  requires  the  specialist  to 
input  various  parameters,  such  as 
interest  rates,  volatilities  (delta,  vega, 
theta.  gamma,  etc.  j  and  dividends.  The 
specialist  may,  but  is  not  required  to  laj 
consult  with  and/or  (bl  agree  mth  the 
trading  crowd  in  setting  these 
parameters  or  selecting  a  model,  but  the 
members  of  the  trading  crowd  are  not 
required  to  provide  input  in  these 
decisions,  and  in  all  cases,  the  specialist 
has  the  responsibility  and  authority  to 
make  the  final  determination. 


Letter  from  Richard  S.  Rudolph,  Counsel.  Phlx. 
to  Nancy  I  Sanow.  .^sslstant  Director.  Division  of 
Market  Ref^ulation  ("Division").  Commission,  dated 
August  28.  2001  I   Amendment  No.  1")   Among 
other  things.  .Amendment  No.  1:  (i)  Slates  the 
reasons  why  a  specialist  would  wish  to  consult 
with  the  trading  crowd  about  specific  Auto-Quote 
parameters.  (ii|  clarifies  that  if  a  specialist  decides 
to  consult  with  one  member  of  the  trading  crowd 
about  the  .^uIo-Quotp  parameters,  all  members  of 
the  crowd  that  are  present  at  the  time  must  be  given 
the  opportunitv  to  consult;  and  (iii)  revises 
proposed  Commentary  01(b)(ii)  to  Phlx  Rule  1080 
to  stale  that  the  specialist  may  determine  which 
model  to  select  per  option,  not  per  series,  as 
previously  slated. 

*  letter  from  Richard  S.  Rudolph.  Counsel.  Phlx. 
to  Nancy  |  Sanow.  Assistant  Director.  Division. 
Commission,  dated  October  30.  2001  ("Amendment 
No.  2")  Amendment  No  2  revises  the  text  of 
proposed  Commentary  01(b)(ii)  to  Phlx  Rule  1080 
to  clarih  (hat  where  the  specialist  detertnines  to 
consult  with  and/or  agree  with  the  trading  crowd 
with  respect  to  selecting  the  Auto  Quote  System 
model  or  setting  the  parameters,  members  of  the 
trading  crowd  are  not  required  to  provide  input  to 
the  specialist  about  these  decisions. 


II.  Self-Regulator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  .statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Chang/e 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  a  description  of  the 
Exchange's  Auto-Quote  system,  which 
electronically  prices  options,  and  to 
permit  the  specialist  to  consult  with  the 
trading  crowd  in  setting  Auto-Quote 
parameters.  On  September  11,  2000,  the 
Commission  issued  an  order  ^  that 
requires  the  options  exchanges  to  adopt 
new,  or  amend  existing,  rules  to  include 
any  practice  or  procedure,  not  currently 
authorized  by  rule,  whereby  market 
makers  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 
will  trade  any  option,  or  the  allocation  , 


'■.See Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11. 
2000)  ("Order"). 


of  orders  in  that  option. ^^  This  proposed 
rule  change  is  being  submitted  pursuant 
to  this  undertaking. 

Currently,  Exchange  Rule  1080 
governs  the  operation  of  AUTOM,  the 
Exchange's  automated  order  routing, 
delivery,  execution  and  reporting 
svstem  for  options.  Auto-Quote,  one 
feature  of  AUTOM,  is  currently  defined 
in  Commentary'  .01  as  the  Exchange's 
electronic  options  pricing  system, 
which  enables  specialists  to 
automatically  monitor  and  instantly 
update  quotations. 

Phlx  option  quotations  are  maintained 
and  updated  electronically  through 
Auto-quote,  which  generates  automatic 
pricing  of  all  option  series  and  allows 
modification  of  pricing  models  to 
guarantee  accurate  reflection  of  option 
prices  based  on  the  value  of  the 
underlying  stock.  Auto-Quote  also 
facilitates  dissemination  of  improving 
bid/offer  prices  for  orders  entered 
through  AUTOM.  Auto-Quote  provides 
for  the  dissemination  of  appropriate  and 
accurate  prices  through  automatic 
updating. 

The  proposed  rule  change 
incorporates  a  more  thorough 
description  of  Auto-Quote  into 
Exchange  rules.  First,  it  describes  its 
various  pricing  models,  inputs,  and 
parameters.  Second,  it  provides  that 
specialists  may  establish  a  specialized 
proprietary  connection  ("specialized 
quote  feed")  that  by-passes  the  Auto- 
Quote  system.  Finally,  it  provides  that 
while  the  specialist  selects  the  pricing 
model  and  inputs  for  Auto-Quote,  he  or 
she  may  (but  is  not  required  to  and  may, 
for  proprietary'  business  reasons, 
determine  not  to)  consult  with  the 
trading  crowd  on  the  pricing  model  and 
the  inputs  to  be  used.^  The  proposed 
rule  change  also  provides  that  if  the 
specialist  consults  with  one  member  of 
the  crowd,  all  members  of  the  crowd 
present  must  be  given  the  opportunity 
to  provide  input."  However,  members  of 
the  trading  crowd  would  not  be  required 


^See  .Section  IV  B  i  of  the  Order. 

'This  new  language  is  being  proposed  inasmuch 
as  the  specialist's  consultation  with  market  makers 
on  the  pricing  model  and  Auto  Quote  parameters 
could  be  viewed  as  determining  option  prices  by 
agreement  for  purposes  of  the  Order  and  is  therefore 
required  by  the  Order  to  be  provided  for  in 
Exchange  rules.  The  specialist  may  elect  to  discuss 
the  pricing  model  with  market  makers  for  any 
reason,  including  as  a  check  against  possible  error 
in  use  of  the  model.  The  specialist  also  may 
determine  that  such  discussions  are  appropriate  in 
view  of  the  fact  that  the  disseminated  quote  is 
deemed  to  be  the  quote  of  the  ROTs  in  the  crowd, 
unless  the  ROT  clearly  and  audibly  communicates. 
on  a  timely  basis,  an  intent  to  adopt  a  different 
quote  See  Phlx  Rule  1080.  Commentary  .01(c). 

"See  Amendment  No.  1.  supra  note  3. 
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to  provide  input  to  the  specialist  in 
setting  Auto-Quote  parameters.'' 

2.  Statutorv'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '"  in  general  and 
furthers  the  objectives  of  section 
6(b)(5) ' '  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest 
by  clarifying  and  describing  Auto- 
Quote,  including  the  specialized  quote 
feed,  in  Exchange  rules. 

B  Self-Regulaton-  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatoiy  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  WTitten 
submissions  should  file  six  copies 
thereof  with  the  Secretary-,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  the  File  No. 
SR-Phlx-2001-25  and  should  be 
submitted  by  December  14,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'^ 

.Margaret  H.  McFarland. 

Deputy  Secretary. 

fPR  Dor  01-29248  Filed  11-21-01:  8:45  am] 

BILLING  CODE  8010-01-*! 


SOCIAL  SECURITY  ADMINISTRATION 
Notice  of  Teleconference 

AGENCY:  Social  Security  Administration 

(SSA). 

action:  Notice  of  teleconference. 


'See  Amendment  No.  2,  supra  note  4. 
'"15  U.S.C.  78flb). 
"  15  U.S.C.  78f(b)(5). 


DATES:  December  12.  2001,  1  PM— 4  PM 

(ET) 

ADDRESSES:  Ticket  to  W^ork  and  Work 
Incentives  Advisor\-  Panel  Office.  Social 
Security  Administration.  400  Virginia 
Avenue,  SW.  Suite  700.  Washington.  DC 
20024. 

Teleconference:  Wednesday. 
December  12.  2001.  1  PM— 3'PM  (ET); 
Ticket  to  Work  and  Work  Incentives 
Advisory  Panel  Conference  Call;  Call-in 
number:  1-800-857-2846;  Pass  code: 
12211;  Leader/Host:  Sarah  Mitchell 
Wiggins. 

SUPPLEMENTARY  INFORMATION:  Type  of 
mpptins.:  This  teleconference  meeting  is 
open  to  the  public.  The  interested 
public  is  invited  to  participate  by 
coming  to  the  address  listed  above  or 
calling  into  the  teleconference.  Public 
testimony  will  not  be  taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisor>' 
Committee  Act.  the  Social  Security 
Administration  (SSA)  announces  this 
teleconference  meeting  of  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  (TWWIIA)  Advisor>- 
Panel  (the  Panel).  Section  101(f)  of 
Public  Law  106-170  establishes  the 
Panel  to  advise  the  Commissioner  of 
SSA.  the  President,  and  the  Congress  on 


issues  related  to  work  incentives 
programs,  planning  and  assistance  for 
individuals  with  disabilities  as  provided 
under  section  101(f)(2)(A)  of  the 
TWWIL^.  The  Panel  is  also  to  advise  the 
Commissioner  on  matters  specified  in 
section  101(f)(2)(B)  of  that  Act. 
including  certain  issues  related  to  the 
Ticket  to  Work  and  .Self-Sufficiency 
Program  established  under  section' 
101(a)  of  that  Act. 

Agenda  The  Pane!  will  deliberate  on 
the  implementation  of  TWWIIA. 
conduct  committee  activities  and 
administrative  business.  The  agenda  for 
this  meeting  will  be  posted  on  the 
Internet  at  http:/ /wwv\-  ssa  gov/work/ 
panel/  one  week  prior  to  the 
teleconference  or  can  be  received  in 
advance  electronically  or  by  fax  upon 
request   Records  are  being  kept  of  all 
Panel  proceedings  and  will  be  available 
for  public  inspection  by  appointment  at 
the  Panel  office. 

Contact  Information:  Anvone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff  by  mail  addressed  to  Ticket  to 
Work  and  Work  Incentives  Advisor\' 
Pane!  Staff.  Social  Security 
Administration.  400  Virginia  Avenue. 
SW.,  Suite  700.  Washington.  DC,  20024. 
telephone  contact  with  Kristen  Breland 
at  (202)  358-6430.  fax  at  (202)  358-6440 
or  e-mail  to  nV1V7MPaney@ssa.gov 

Dated:  Noyembor  Ifi.  2001. 
Deborah  M.  Morrison. 
Designated  Federal  Officer. 
(FRDoc  01-29285  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3846] 

Discretionary  Grant  Programs 
Application  Notice  Establishing 
Closing  Date  for  Transmittal  of  Certain 
Fiscal  Year  2002  Applications 

AGENCY:  Department  of  State. 
SUMMARY:  The  Department  of  State 
invites  applications  from  national 
organizations  with  interest  and 
expertise  in  conducting  research  and 
training  to  ser\e  as  intermediaries 
administering  national  competitive 
programs  concerning  the  countries  of 
Central  and  East  Europe  and  Eurasia. 
The  grants  will  be  awarded  through  an 
open,  national  competition  among 
applicant  organizations 

Authority  for  this  Program  for 
Research  and  Training  on  Eastern 
Europe  and  the  Independent  States  of 
the  Former  Soviet  Union  is  contained  in 
the  Soviet-Eastern  European  Research 
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and  Training  Act  of  1983  (22  U.S.C. 
4501-4508.  as  amended). 

The  purpose  of  this  application  notice 
is  to  inform  potential  applicant 
organizations  of  fiscal  and 
programmatic  information  and  closing 
dates  for  transmittal  of  applications  for 
awards  in  Fiscal  Year  2002  under  a 
program  administered  by  the 
Department  of  State.  The  program  seeks 
to  build  and  sustain  expertise  among 
Americans  willing  to  make  a  career 
commitment  to  the  study  of  Central  and 
East  Europe  and  the  NIS. 

Organizutmn  of  Notice:  This  notice 
contains  three  parts.  Part  I  lists  the 
closing  date  covered  by  this  notice.  Part 
11  consists  of  a  statement  of  purpose  and 
priorities  of  the  program.  Part  III 
provides  the  fiscal  data  for  the  program. 

Parti 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  an  award  must  be 
mailed  or  hand-delivered  by  Februar>'  8. 
2002. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  Kenneth  E.  Roberts. 
Executive  Director.  Ad\isory  Committee 
for  Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union.  INR/RES.  Room  2251,  U.S. 
Department  of  State.  2201  C  Street.  NW.. 
Washington,  DC  20520-6510. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

i.i)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  center. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Department  of  State. 

If  anv  application  is  sent  through  the 
U.S.  Postal  Service,  the  Department  of 
State  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U,S. 
Postal  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
reiving  on  this  method,  an  applicant 
should  check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail.  Late 
applications  will  not  be  considered  and 
will  be  returned  to  the  applicant. 

Applications  Delivered  by  Hand 

An  application  that  is  hand  delivered 
must  be  taken  to  Kenneth  E.  Roberts, 


Executive  Director,  Advisory  Committee 
for  Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union.  INR/RES,  Room  2251,  2201  C 
Street,  NW.,  Washington,  DC.  Please 
phone  first  at  (202)  736-4572  to  gain 
access  to  the  building. 

The  Advisory-  Committee  staff  will 
accept  hand-delivered  applications 
between  9:00  a.m.  and  4:00  p.m.  EST 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4:00  p.m.  on 
the  closing  date. 

Part  II 

Program  Information 

In  the  Soviet-Eastern  European 
Research  and  Training  Act  of  1983,  the 
Congress  declared  that  independently 
verified  factual  knowledge  about  the 
countries  of  that  area  is  "of  utmost 
importance  for  the  national  security  of 
the  United  States,  for  the  furtherance  of 
our  national  interests  in  the  conduct  of 
foreign  relations,  and  for  the  prudent 
management  of  our  domestic  affairs." 
Congress  also  declared  that  the 
development  and  maintenance  of  such 
knowledge  and  expertise  "depends 
upon  the  national  capability  for 
advanced  research  by  highly  trained  and 
experienced  specialists,  available  for 
service  in  and  out  of  Government."  The 
program  provides  financial  support  for 
advanced  research,  training  and  other 
related  functions  on  the  countries  of  the 
region.  By  strengthening  and  sustaining 
in  the  United  States  a  cadre  of  experts 
on  Central  and  East  Europe  and  the  NIS, 
the  program  contributes  to  the  overall 
objectives  of  the  FREEDOM  Support  and 
SEED  Acts. 

The  full  purpose  of  the  Act  and  the 
eligibilitv  requirements  are  set  forth  in 
Public  Law  98164,  97  Stat.  1047-50.  as 
amended.  The  countries  include 
Albania,  Armenia,  Azerbaijan,  Belarus, 
Bosnia  and  Herzegovina,  Bulgaria. 
Croatia,  Czech  Republic,  Estonia. 
Former  Yugoslav  Republic  of 
Macedonia.  Georgia,  Hungary, 
Kazakhstan.  Kyrgyzstan,  Latvia. 
Lithuania,  Moldova.  Poland,  Romania, 
Russia,  the  Former  Yugoslavia 
(including  Serbia,  Kosovo,  and 
Montenegro).  Slovakia,  Slovenia, 
Tajikistan,  Turkmenistan,  Ukraine,  and 
Uzbekistan. 

The  Act  establishes  an  Advisory 
Committee  to  recommend  grant  policies 
and  recipients.  The  Secretary  of  State, 
after  consultation  with  the  Advisory 
Committee,  approves  policies  and 
makes  the  final  determination  on 
awards. 


Applications  for  funding  under  the 
Act  are  invited  from  U.S.  organizations 
prepared  to  conduct  competitive 
programs  on  Central  and  East  Europe 
and  the  NIS  and  related  fields.  Applying 
organizations  or  institutions  should 
have  the  capability  to  conduct 
competitive  award  programs  that  are 
national  in  scope.  Programs  of  this 
nature  are  those  that  make  awards  based 
upon  an  open,  nationwide  competition, 
incorporating  peer  group  review 
mechanisms.  Individual  end-users  of 
these  funds — those  to  whom  the 
applicant  organizations  or  institutions 
propose  to  make  awards — must  be  at  the 
graduate  or  post-doctoral  level,  and 
must  have  demonstrated  a  likely  career 
commitment  to  the  study  of  Central  and 
East  Europe  and/or  the  NIS. 

Applications  sought  in  this 
competition  among  organizations  or 
institutions  are  those  that  would 
contribute  to  the  development  of  a 
stable,  long-term,  national  program  of 
unclassified,  advanced  research  and 
training  on  the  countries  of  Central  and 
East  Europe  and/or  the  NIS  by 
proposing: 

(1)  Sational  programs  which  award 
contracts  or  grants  to  American 
institutions  of  higher  education  or  not- 
for-profit  corporations  in  support  of 
post-doctoral  or  equivalent  level 
research  projects,  such  contracts  or 
grants  to  contain  shared-cost  provisions; 

(2)  National  programs  which  offer 
graduate,  post-doctoral  and  teaching 
fellowships  for  advanced  training  on  the 
countries  of  Central  and  East  Europe 
and  the  NIS,  and  in  related  studies, 
including  training  in  the  languages  of 
the  region,  with  such  training  to  be 
conducted  on  a  shared-cost  basis,  at 
American  institutions  of  higher 
education; 

(3)  National  programs  which  provide 
fellowships  and  other  support  for 
American  specialists  enabling  them  to 
conduct  advanced  research  on  the 
countries  of  Central  and  East  Europe 
and  the  NIS,  and  in  related  studies:  and 
those  which  facilitate  research 
collaboration  between  Government  and 
private  specialists  in  these  areas; 

(4)  National  programs  which  provide 
advanced  training  and  research  on  a 
reciprocal  basis  in  the  countries  of 
Central  and  East  Europe  and  the  NIS  by 
facilitating  access  for  American 
specialists  to  research  facilities  and 
resources  in  those  countries; 

(5)  National  programs  which  facilitate 
the  public  dissemination  of  research 
methods,  data  and  findings;  and  those 
which  propose  to  strengthen  the 
national  capability  for  advanced 
research  or  training  on  the  countries  of 
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Central  and  East  Europe  and  the  NIS  in 
ways  not  specified  above. 

Note:  The  Advisorv  Committee  will  not 
consider  applications  from  individuals  to 
further  their  own  training  or  research,  or 
from  institutions  or  organizations  whose 
proposals  are  not  for  competitive  award 
programs  that  are  national  in  scope  as 
defined  above.  Support  for  specific  activities 
will  be  guided  by  the  following  policies  and 
priorities: 

•  Support  for  Transitions.  The 
Advisory  Committee  strongly 
encourages  support  for  research 
activities  which,  while  building 
expertise  among  US  specialists  on  the 
region,  also:  (1)  Promote  fundamental 
goals  of  US  assistance  programs  such  as 
helping  establish  market  economies  and 
promoting  democratic  governance  and 
civil  societies,  and  (2)  provide 
knowledge  to  both  US  and  foreign 
audiences  related  to  current  US  policy 
interests  in  the  region,  broadly  defined. 
This  includes,  but  is  not  limited  to,  such 
topics  as  resolution  of  ethnic,  religious, 
and  other  conflicts;  terrorism;  trafficking 
in  persons,  transition  economics;  media 
studies;  women's  issues;  human  rights; 
and  citizen  participation  in  politics  and 
civil  society.  For  on-site  research, 
applicants  are  encouraged  to  think 
creatively  about  how  individuals"  work 
may  complement  democratization  and 
marketization  assistance  activities  in  the 
region.  Examples  might  include 
lecturing  at  a  university  or  participating 
in  workshops  with  host  government  and 
parliamentary  officials, 
nongovernmental  organizations,  and 
other  assistance  target  audiences  on 
issues  related  to  market  and  democratic 
transitions. 

For  the  Eurasian  region,  the  Advisory 
Committee  will  give  prioritv  to 
programs  that  focus  resources  on 
Central  Asia  and  the  Caucasus  w  ith  a 
particular  emphasis  on  issues  related  to 
ethnic  and  religious  conflict.  For  Central 
and  Eastern  Europe,  the  Advisory 
Committee  will  give  priority  to 
programs  that  focus  on  the  Balkans, 
especially  the  former  Yugoslavia. 
Historical  or  cultural  research  that 
promotes  understanding  of  current 
events  in  the  region  also  may  be  funded 
if  an  explicit  connection  can  be  made  to 
contemporary  political  and/or  economic 
transitions 

•  Publications.  Funds  awarded  in  this 
competition  should  not  be  used  to 
subsidize  journals,  newsletters  and 
other  periodical  publications  except  in 
special  circumstances,  in  which  cases 
the  funds  should  be  supplied  through 
peer-review  organizations  with  national 
competitive  programs. 

•  Conferences.  Proposals  for 
conferences,  like  those  for  research 


projects  and  training  programs,  should 
be  assessed  according  to  their  relative 
contribution  to  the  advancement  of 
knowledge  and  to  the  professional 
development  of  cadres  in  the  fields. 
Therefore,  requests  for  conference 
funding  should  be  directed  to  one  or 
more  of  the  national  peer-review 
organizations  receiving  program  funds, 
with  proposed  conferences  being 
evaluated  competitivelv  against 
research,  fellowship  or  other  proposals 
for  achieving  the  purposes  of  the  grant 

•  Library  Activities  Funds  may  be 
used  for  certain  library  activities  that 
clearly  strengthen  research  and  training 
on  the  countries  of  Central  and  East 
Europe  and  the  NIS  and  benefit  the 
fields  as  a  whole.  Such  programs  must 
make  awards  based  upon  open, 
nationwide  competition,  incorporating 
peer  group  review  mechanisms.  Funds 
may  not  be  used  for  activities  such  as 
modernization,  acquisition,  or 
preservation.  Modest,  cost-effective 
proposals  to  facilitate  research,  bv 
eliminating  serious  cataloging  backlogs 
or  otherwise  improving  access  to 
research  materials,  will  be  considered. 

•  Language  Support  The  Advison,- 
Committee  encourages  attention  to  the 
non-Russian  languages  of  Eurasia  and 
the  less  commonly  taught  languages  of 
Central  and  East  Europe.  Support 
provided  for  Russian  language 
instruction/study  normally  will  be  only 
for  advanced  level.  Applicants 
proposing  to  offer  language  instruction 
are  encouraged  to  apply  to  a  national 
program  as  described  above  that  has 
appropriate  peer  group  review 
mechanisms. 

•  Support  for  Non-Americans  The 
purpose  of  the  program  is  to  build  and 
sustain  U.S.  expertise  on  the  countries 
of  Central  and  East  Europe  and  the  NIS 
Therefore,  the  Advisory  Committee  has 
determined  that  highest  prioritv  for 
support  always  should  go  to  American 
specialists  (i.e.,  U.S.  citizens  or 
permanent  residents).  Support  for  such 
activities  as  long-term  research 
fellowships,  i.e.,  nine  months  or  longer, 
should  be  restricted  solely  to  American 
scholars.  Support  for  short-term 
activities  also  should  be  restricted  to 
Americans,  except  in  special  instances 
where  the  participation  of  a  non- 
American  scholar  has  clear  and 
demonstrable  benefits  to  the  American 
scholarly  community.  In  such  special 
instances,  the  applicant  must  justif\-  the 
expenditure.  Despite  this  restriction  on 
support  for  non-Americans, 
collaborative  projects  are  encouraged — 
where  the  non-American  component  is 
funded  from  other  sources — and  priorit\ 
is  given  to  institutions  whose  programs 


contain  such  an  international 
component 

•  Balanced  National  Program  In 
making  its  recommendations,  the 
Committee  will  seek  to  encourage  a 
coherent,  long-term,  and  stable  effort 
directed  toward  developing  and 
maintaining  a  national  capability  on  the 
countries  of  Central  and  East  Europe 
and  the  NIS  Program  proposals  can  be 
for  the  conduct  of  any  of  the  functions 
enumerated,  but  in  making  its 
recommendations,  the  Committee  will 
be  concerned  to  develop  a  balanced 
national  effort  that  will  ensure  attention 
to  all  the  countries  of  the  area. 

•  Cost-sharing  Legislation  requires 
and  this  armouncement  indicates  under 
Program  Information  of  this  section  that 
in  certain  cases  grantee  organizations 
must  include  shared-cost  provisions  in 
their  arrangements  with  end-users.  Cost- 
sharing  is  encouraged,  whenever 
feasible,  in  all  programs. 

Part  III 

Available  Funds 

Awards  are  contingent  upon  the 
availabihtv  of  funds  In  Fiscal  Year 
2001.  the  program  was  funded  with 
S4.197  million  from  the  FREEDOM 
Support  and  Support  for  East  European 
Democracy  (SEED)  Acts,  which  funded 
grants  to  9  national  organizations,  with 
$2.7  million  for  activities  on  the  NIS 
and  Si. 497  million  for  those  on  Central 
and  East  Europe,  including  the  Baltic 
states.  The  number  of  awards  varies 
each  year,  depending  on  the  level  of 
funding  and  the  quality  of  the 
applications  submitted  The  level  of 
funding  in  Fiscal  Year  2002  is  not  yet 
determined 

The  Department  legally  cannot 
commit  funds  that  may  be  appropriated 
in  subsequent  fiscal  years  Thus  multi- 
year  projects  cannot  receive  assured 
funding  unless  such  funding  is  supplied 
out  of  a  single  year's  appropriation 
Grant  agreements  may  permit  the 
expenditure  from  a  particular  year's 
grant  to  be  made  up  to  three  vears  after 
the  grant's  effective  date. 

Applications 

Applications  must  be  prepared  and 
submitted  in  20  copies  in  12  pitch  in  the 
following  format:  one-page,  single- 
spaced  Executive  Summarv :  Budget 
presentation,  narrative  description  of 
proposed  programs  not  to  exceed  20 
double-spaced  pages:  one-page,  single- 
spaced  vitae  of  key  professional  staff; 
and  required  certifications.  Applicants 
may  append  other  information  they 
consider  essential,  although  bulkv 
submissions  are  discouraged  and  run 
the  risk  of  not  being  reviewed  fully. 
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Budget 

Because  funds  will  be  appropriated 
separately  for  Central  and  East  Europe 
(including  the  Baltic  states]  and  Eurasia, 
proposals  must  indicate  how  the 
requested  funfis  will  be  distributed  by 
region,  country  (to  the  extent  possible), 
and  activity.  Subsequently,  grant 
recipients  must  report  expenditures  by 
region,  country,  and  activity 

.Applicants  should  familiarize 
themselves  with  Department  of  State 
grant  regulations  contained  in  22  CFR 
part  14.5.  "Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations":  22  CFR  part  137. 
"Department  of  State  Government-wide 
Debarment  and  Suspension  (Non- 
Procurement)  and  Government-wide 
Requirements  for  Drug-Free  Workplace 
(Grants)":  OMB  Circular  .A-llO. 
"Uniform  .■\dministrative  Requirements 
for  Grants  and  .Agreements  with 
Institutions  of  Higher  Education. 
Hospitals,  and  Other  Non-profit 
Organizations":  and  OMB  Circular  A- 
133.  ".Audits  of  Institutions  of  Higher 
Learning  and  Other  .Non-Profit 
Institutions   .  and  indicate  or  provide 
the  following  information: 

( 1 )  Whether  the  organization  falls 
under  OMB  Circular  No,  A-21.  "Cost 
Principles  for  Educational  Institutions." 
or  OMB  Circular  No  A-122.  "Cost 
Principles  for  Nonprofit  Organizations;" 

(2)  A  detailed  program  budget 

indie  ating  direct  expenses  with  clearly 
identified  administrative  costs  by 
program  element  and  bv  region  (NIS  or 
Central  and  East  Europe),  indirect  costs, 
and  the  total  amount  requested.  The 
budget  should  indicate  clearK'  the  total 
amount  requested  as  a  sum  of  the 
amount  requested  for  NIS  activities  plus 
the  amount  requested  for  Central  and 
East  Europe  activities.  The  budget  also 
should  reflect  administrative  costs  as  a 
percentage  of  the  total  requested 
funding.  NB:  Indirect  costs  are  limited 
to  10  percent  nf  t(otal  direct  program 
costs   .-\pplK:ants  requesting  funds  to 
supplement  a  program  having  other 
sources  of  support  should  submit  a 
current  budget  for  the  total  program  and 
an  estimated  future  budget  for  it. 
showing  how  specific  lines  in  the 
budget  would  be  affected  by  the 
allocation  of  requested  grant  funds. 
Other  funding  sources  and  amounts, 
when  known,  should  be  identified. 

(3)  The  applicant's  cost-sharing 
()roposal.  if  applit.able,  containing 
appropriate  details  and  cross  references 
to  the  requested  budget; 

(4)  The  organization's  most  recent 
audit  report  (the  most  recent  U.S. 
Government  audit  report,  if  available) 


and  the  name,  address,  and  point  of 
contact  of  the  audit  agency.  N.B.:  The 
threshold  for  grants  that  trigger  an  audit 
requirement  has  been  raised  from 
525,000  to  $300,000. 

(5)  An  indication  of  the  applicant's 
priorities  if  funding  is  being  requested 
for  more  than  one  program  or  activity. 

All  payments  will  be  made  to  grant 
recipients  through  the  Department  of 
State.    I 

\'arrative  Statement 

The  Applicant  must  describe  fully  the 
proposed  programs,  including  detailed 
information  about  plans  for  advertising 
programs,  peer  review  and  selection 
procedures  and  identification  of 
anticipated  selection  committee 
participants,  estimates  of  the  types  and 
amounts  of  anticipated  awards,  and 
benefits  of  these  programs  for  the 
Central  and  East  European.  Russian,  and 
Eurasian  fields. 

Applicants  who  have  received 
previous  grants  from  this  State 
Department  program  should  provide 
detailed  information  on  the  end-user 
awards  made,  including,  where 
applicable,  names/affiliations  of 
recipients,  and  amounts  and  types  of 
awards.  Applicants  should  specify  both 
past  and  anticipated  applicant  to  award 
ratios.  A  summary  of  an  organization's 
past  grants  under  this  State  Department 
program  also  should  be  included. 

Proposals  from  national  organizations 
involving  language  instruction  programs 
should  provide,  for  those  programs 
supported  in  the  past  year,  information 
on  the  criteria  for  evaluation,  including 
levels  of  instruction,  degrees  of 
intensiveness.  facilities,  methods  for 
measuring  language  proficiency 
(including  pre-  and  post-testing), 
instructors'  qualifications,  and  budget 
information  showing  estimated  costs  per 
student. 

Certifications 

Applicants  must  include  a  description 
of  affirmative  action  policies  and 
practices  and  certifications  of 
compliance  with  the  provisions  of:  (1) 
The  Drug-Free  Workplace  Act  (Pub. 
L.  100-690),  in  accordance  with 
Appendix  C  of  22  CFR  part  137.  subpart 
F;  and  (2)  section  319  of  the  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  101-121). 
in  accordance  with  Appendix  A  of  22 
CFR  part  138.  New  Restrictions  on 
Lobbying  Activities. 

Technical  Review 

The  Advisory  Committee  for  Studies 
of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union  will 


evaluate  applications  on  the  basis  of  the 
following  criteria: 

(1)  Responsiveness  to  the  substantive 
provisions  set  forth  above  in  Program 
Part  II.  Information  (45  points); 

(2)  The  professional  qualifications  of 
the  applicant's  key  personnel  and 
selection  committees,  and  their 
experience  conducting  national 
competitive  award  programs  of  the  type 
the  applicant  proposes  on  the  countries 
of  Central  and  East  Europe  and/or  the 
NIS  (35  points);  and 

(3)  Budget  presentation  and  cost 
effectiveness  (20  points). 

Further  Information 

For  further  information,  contact 
Kenneth  E.  Roberts.  Executive  Director, 
Advisory  Committee  for  Studies  of 
Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union.  INR/ 
RES,  Room  2251,  U.S.  Department  of 
State.  2201  C  Street.  NW..  Washington, 
DC  20520-6510.  Telephone:  (202)  73b- 
4572  or  736-4386.  fax:  (202)  736-4851 
or  (202)  736^557. 

Dated:  November  15,  2001. 
Kenneth  E.  Roberts, 

Executive  Director.  Advisory  Committee  for 
Studies  of  Eastern  Europe  and  ttie 
Independent  States  of  the  Former  Soviet 
I  'nion.  Department  of  State. 
|FR  Doc.  01-29279  Filed  11-21-01:  8:45  am] 

BILLING  CODE  4710-32-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-2001 -10982) 

Towing  Safety  Advisory  Committee; 
vacancies 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 

applications  for  membership  on  the 
Towing  Safety  Advisory  Committee 
(TSAC).  TSAC  provides  advice  and 
makes  recommendations  to  the 
Department  of  Transportation  on 
matters  relating  to  shallow-draft  inland 
and  coastal  waterway  navigation  and 
towing  safety. 

DATES:  Application  forms  should  reach 
us  on  or  before  May  17.  2002. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to  TSAC 
Application;  Commandant  (G-MSO-1), 
Room  1210;  U.S.  Coast  Guard;  2100 
Second  Street  SW.:  Washington.  DC 
20593-0001;  by  calling  202-267-0229; 
or  by  faxing  202-267-4570.  Send  your 
original  completed  and  signed 
application  in  written  form  to  the  above 
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street  address.  This  notice  is  available 
on  the  Internet  at  http://dms.dot.gov  and 
the  application  form  is  available  at 
http// www. uscg.mil/hq/g-m/advisory/ 
index. htm 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  Miante:  Assistant  Executive 
Director  of  TSAC.  telephone  202-267- 
0229.  fax  202-267-4570.  or  e-mail 
gmiante@comdt.uscg  mil. 

SUPPLEMENTARY  INFORMATION:  The 

Towing  Safety  .Advisory  Committee 
(TSAC)  is  a  Federal  advisory  committee 
under  5  U.S.C.  App.  2.  It  advises  the 
Secretary  of  Transportation  on  matters 
relating  to  shallow-draft  inland  and 
coastal  waterway  navigation  and  towing 
safety.  This  advice  also  assists  the  Coast 
Guard  in  formulating  the  position  of  the 
United  States  in  advance  of  meetings  of 
the  International  Maritime  Organization. 

TSAC  meets  at  least  once  a  vear  at 
Coast  Guard  Headquarters,  Washington. 
DC.  or  another  location  selected  by  the 
Coast  Guard.  It  may  also  meet  for 
extraordinary  purposes,  hs  working 
groups  may  meet  to  consider  specific 
problems  as  required.  We  will  consider 
applications  for  five  positions  that 
expire  or  become  vacant  in  September 
2002  as  follows:  two  members  from  the 
barge  and  towing  industry,  reflecting  a 
geographical  balance:  one  member  from 
port  districts,  authorities,  ur  terminal 
operators;  one  member  from  maritime 
labor;  and  one  member  from  the  general 
public.  To  be  eligible,  applicants  should 
have  experience  in  towing  operations, 
marine  transportation,  occupational 
safety  and  health,  environmental 
protection,  or  business  operations 
associated  with  the  towing  or  maritime 
industry.  Each  mem.ber  ser\es  for  a  term 
of  3  years.  A  few  members  mav  serve 
consecutive  terms.  .All  members  serve  at 
their  own  expense  and  receive  no 
salary,  reimbursement  of  travel 
expenses,  or  other  compensation  from 
the  Federal  Government, 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  applv 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  it  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 


Dated:  November  14.  2001. 
foseph  ).  .\ngelo. 

Director  of  Standards,  Acting  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc  01-29265  Filed  11-21-01;  8:45  am] 
nujNC  cooe  49io-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-91) 

Petitions  for  Exemption:  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summar\'  of 
dispositions  of  certain  petitions 
previously  received  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1),  Federal 
.Aviation  .Administration.  800 
Independence  .Avenue.  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91 

Issued  in  Washington.  DC  on  November  19. 

2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  So.:  F.A,A-2001 -10796. 

Petitioner:  Kendall  Flying  Service. 

Section  of  14  CFR  Affected:  14  CFR 
«il35.143(cj(2). 

Description  of  Relief  Sought/Disposition . 
To  permit  KFS  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112  (Mode 
S)  transponder  installed  in  this  aircraft. 
Grunt.  10/19/2001.  Exemption  .Vo.  7648 

Docket  So  :  FAA-2001-9946 

Petitioner:  Mr.  Tom  Travis. 

Section  of  14  CFR  Affected:  14  CFR 
§  121.383(c). 

Description  of  Relief  Sought/Disposition: 
To  pennit  Mr.  Travis  to  act  as  a  pilot  in 


operations  conducted  under  part  121  after 

reaching  his  60th  birthdav. 

Denial.  10/19/2001 .  Exemption  No.  7649. 

Docket  No  :  FAA-2OO1-10814  (previously 
Docket  No.  28317). 

Petitioner:  Eagle  Canyon  Airlines.  Inc..  dba 
Scenic  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
§135.143lc)(2). 

Description  of  Relief  Sought/Disposition: 
To  permit  ECA  to  operate  certain  aircraft 
under  part  135  without  a  TSO-Clia  (Mode 
S)  transponder  installed  in  those  aircraft 
Grant.  10/19/2001.  Exemption  So.  71 47 A. 

Docket  No.:  FAA-2001-10717  (previously 
Docket  No.  29723). 

Petitioner:  Westjet  Air  Center,  Inc 

Section  of  14  CFR  Affected:  14  CFR 
§  61. 3(a)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Westjet  pilots  to 
carry  written  confirmation  of  FAA 
issued  pilot  or  medical  certificates 
provided  by  Westjet  based  on 
information  in  Westjet  s  approved 
record  system. 

Grant.  10/22/2001.  Exemption  Mo 
7 136 A. 

Docket  So.  F,AA-2001 -10284 
(previously  Docket  No.  20049) 

Petitioner:  T.B. Si..  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§91. 529(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TBM  to  operate 
its  McDonnell  Douglas  DC-6  and  DC-7 
aircraft  without  a  fiight  engineer  during 
flightcrew  training.  ferrN  operations,  and 
test  flights  conducted  to  prepare  for 
firefighting  operations  conducted  under 
14  CFR  part  137. 

Grant.  10/22/2001.  Exemption  No. 
2956L. 

Docket  No.:  FAA-2001-9944 

Petitioner:  Schwartz  Engineering  Co. 

Section  of  14  CFR  Affected:  14  CFR 
§  25.813(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Schwartz  to 
install  interior  doors  between  passenger 
compartments  on  Boeing  Model  757- 
200  S/N  28463. 

Grant.  10/19/2001.  Exemption  No.  7651. 

Docket  No.:  FAA-2001-9943. 

Petitioner:  Schwartz  Engineering  Co 

Section  of  14  CFR  Affected:  14  CFR 
§  25.813(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Schwartz  to 
install  interior  doors  between  passenger 
compartments  on  Boeing  Model  767- 
200  S/N  28270. 

Grant.  10/19/2001.  Exemption  No.  7650. 

IFR  Doc.  01-29261  Filed  11-21-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-90] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 

must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  13,  2001. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
Svstem.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  S\V..  Washington,  DC 
20590-0001.  You  must  identif\'  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAj\ 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  mav  also  submit  comments 
through  the  Internet  to  http:// 
dms  dot  i^nv.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  building  at  the 
Department  of  Transportation  at  the 
above  address.  Also  you  mav  review 
public  dockets  on  the  Internet  at 
http://dms  dnt.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S\V,, 
Washington,  DC  20591. 


This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  November 
19,  2001, 
Donald  P,  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  Mo.:  FAA-2001-10362. 

Petitioner:  Alpine  Aviation,  Inc.  dba 
Alpine  Air. 

Section  of  14  CFR  Affected:  14  CFR 
§61. 51(e). 

Description  of  Relief  Sought:  To  permit 
certain  Alpine  Air  second-in  command  (SIC) 
pilots  who  perform  "the  duties  of  pilot  in 
command  (PIC)  under  the  supervision  of  a 
qualified  PIC"  to  log  their  flight  time  in 
Beechcraft  99  and  1900  airplanes  as  PIC 
flight  time.  These  SIC  pilots  would  be 
permitted  to  log  their  time  as  PIC  flight  time 
even  though  (1)  more  than  one  pilot  is  not 
required  by  either  the  airplane  type 
certificate  or  the  regulations  under  which  the 
flight  is  conducted,  and  (2)  the  SIC  pilot  does 
not  hold  the  required  type  rating  for  the 
Beechcraft  1900  airplane. 

Docket  Mo.:  FAA-2001-10873. 

Petitioner:  Air  Serv  International. 

Section  of  t4  CFR  Affected:  Special  Federal 
Aviation  Regulation  No.  90. 

Description  of  Relief  Sought:  To  permit  Air 
Serv  to  provide  humanitarian  relief  flights 
into  the  territory  and  airspace  of  Afghanistan. 

IFR  Doc.  01-29262  Filed  11-21-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-89] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulator^'  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202), 267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029.  Office 


of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  November  19, 
2001. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  So.:  FA.'\-200 1-1 0231. 
Petitioner:  GE\'.\RIG. 
Section  of  14  CFR  Affected:  14  CFR 
§  145.47(b).' 

Description  of  Relief  Sought/Disposition: 
To  permit  GE  VARIG  to  use  the  f:a!ibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  in  lieu  of  the  calibration  standards 
of  the  U.S.  National  Institute  of  Standards 
and  Technology  to  test  its  inspection  and  test 
equipment. 

Grant.  10/24/2001.  Exemption  S'o.  6709B. 
Docket  \o.:  FAA-2001-1 02363. 
Pp(/f;oner;Gulfstream  Aerospace  Services 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
§43. 9(a)(4).  43.n(a)(3,  appendix  B  to  part  43, 
and  §  145.57(a). 

Description  uf  Relief  Sought /Disposition: 
To  permit  Gulfstream  qualified  technicians 
and  inspection  personnel  to  use  electronic 
signatures  in  lieu  of  physical  signatures  to 
satisfy  approval  for  return-to-service 
requirements. 
Grant.  10/24/2001.  Exemption  No.  7653. 

Docket  \o.:  FAA-2001-10733  (previously 
Docket  No.  29799). 

Petitioner:  Bombardier  Aerospace,  Learjet, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§145. 45(f). 

Description  of  Relief  Sought/Disposition: 
To  permit  Bombardier  to  place  an  adequate 
number  of  repair  station  Inspection 
Procedures  Manuals  (IPM)  in  inspection 
areas  and  to  assign  IPMs  to  key  individuals. 
Grant.  10/24/2001.  Exemption  No.  7114A. 
Docket  No.:  FAA-2001-10469. 
Petitioner:  United  Airlines. 
Section  of  14  CFR  Affected:  14  CFR 
§  145.45(f). 

Description  of  Relief  Sought/Disposition: 
To  permit  United  to  make  available  to  all  of 
its  supervisorv  and  inspection  personnel  one 
copv  of  its  repair  inspection  procedures 
manual,  rather  than  giving  a  copy  of  the 
manual  to  each  of  these  individuals. 
Grant.  10/24/2001.  Exemption  No.  6393C. 
Docket  No.:  FAA-2001-10415. 
Petitioner:  Wiggins  Airwavs.  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
§21. 197(c)(2). 

Description  of  Relief  Sought/Disposition: 
To  permit  Wiggins  to  receive  a  special  flight 
permit  with  continuing  authorization  to 
conduct  ferry  flights  on  its  aircraft  with  nine 
or  fewer  passenger  seats. 
Denial.  10/24/2001.  Exemption  No.  7654. 
Docket  No.:  FAA-2001-10480. 
Petitioner:  Business  jet  Center,  Ltd, 
Section  of  14  CFR  Affected:  14  CFR 
§  125.226(b)(1). 
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Description  of  Relief  Sought/Disposition : 
To  permit  Business  Jet  Center.  Ltd.,  to 
operate  one  British  Aerospace  BAC  One- 
Eleven  (BAC  1-11)  4 10.^Q  airplane,  serial 
No.  054,  and  one  BAC  1-11  419EP  airplane, 
serial  No.  120.  under  part  125  without  an 
approved  digital  flight  data  recorder 
installed. 
Grant.  10/1 7/200  K  Exemption  No.  7655. 

Docket  No.:  FAA-2001-9687. 

Petitioner:  Pacific  Helicopter  Tours.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§  135.152(a). 

Description  of  Relief  Sought/Disposition: 
To  permit  PHT  to  operate  two  Bell  212 
helicopters  and  four  Sikorsky  S-61N 
helicopters  (Serial  Nos.  61364,  61488,  61771, 
and  61821)  under  part  135  without  each  of 
those  helicopters  being  equipped  with  an 
approved  digital  flight  data  recorder. 
Grant.  10/22'2001.  Exemption  No.  72578. 
IFR  Doc.  01-29263  Filed  11-21-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Terminal  Area  Operations  Aviation 
Rulemalcing  Committee 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  document  announces  the 
location  of  a  public  meeting  in  which 
the  Federal  Aviation  Administration 
(FAA)  and  other  interested  parties  will 
discuss  the  draft  charter,  tasking,  and 
organization  of  the  proposed  Terminal 
Area  Operations  Aviation  Rulemaking 
Committee. 

DATES:  The  public  meeting  will  be  held 
on  December  5  and  6.  2001  at  9  a.m. 
Registration  will  begin  at  8:30  a.m.  on 
each  day. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Dulles  Airport  Marriott, 
45020  Aviation  Drive,  Dulles,  VA 
20166,  (703)471-9500. 

People  who  plan  to  attend  the 
meeting  should  contact  Cindy  Nordlie  at 
cindy.nordlie^faa.gov  or  (202)  267- 
7627  no  later  than  December  3,  2001. 
Please  let  Cindy  Nordlie  know  if  you 
plan  to  make  a  presentation  at  the 
meeting  and  if  you  need  anv  audio- 
visual equipment  for  the  presentation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  logistics  of  the 
meeting  should  be  directed  to  Ms  Cindy 
Nordlie.  Airmen  and  Airspace  Rules 
Division,  ARM-108,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW  .  Washington,  DC  20591; 
telephone  (202)  267-7627,  facsimile 
(202)  267-5075;  e-mail: 
Cindy. n ordlie@faa.gov.  Technical 
questions  should  be  directed  to  Ms. 


Katherine  Perfetti.  Air  Transportation 
Division.  AFS-200,  Federal  .Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3760,  facsimile 
(202)  267-5229;  e-mail: 
katherine  perfetti^faa  gov 

SUPPLEMENTARY  INFORMATION:  On 

November  13.  2001.  a  Notice  of  Public 
Meeting  was  published  in  the  Federal 
Register  (66  FR  56897)  announcing  that 
this  public  meeting  would  be  held  in 
the  Washington.  DC  area.  The  specific 
location  of  the  public  meeting  was  not 
published  at  that  time  The  meeting  will 
be  held  at  the  Dulles  .-Mrport  Marriott, 
45020  Aviation  Drive.  Dulles,  VA 
20166,  (703)  471-9500  For  attendees 
who  need  to  stay  in  a  hotel,  the 
following  hotels,  in  addition  to  the 
Marriott  listed  above,  are  also  near 
Washington  Dulles  International 
Airport  Hilton  Washington  Dulles 
Airport,  (703)  478-2900;  Hvatt  Hotel- 
Dulles,  (703)  713-1234;  Fairfield  Inn, 
703-435-5300;  Embassv  Suites  Dulles 
Airport.  (703)  464-0200 

The  purpose  of  the  meeting  is  to 
discuss  the  draft  charter,  tasking,  and 
organization  of  the  proposed  Terminal 
Area  Operations  ,'\viation  Rulemaking 
Committee.  An  electronic  copy  of 
Federal  Register  notices,  a  draft  of  the 
charter,  and  other  background 
information  on  the  proposed  Terminal 
.■\rea  Operations  Aviation  Rulemaking 
Committee  can  be  found  at  the 
following  Web  site:  http://w-wH:faa.gov/ 
a\T/arTn/index.htm  under  the 
"Committees"  heading 

Farticipation  at  the  Public  Meeting 

Requests  from  persons  who  wish  to 
attend  the  public  meeting  should  be 
received  by  the  FAA  no  later  than 
December  3,  2001   Please  also  let  the 
FAA  kjiow  if  you  plan  to  make  a 
presentation  at  the  meeting  and  if  vou 
need  any  audio-visual  equipment  for  the 
presentation.  Such  requests  should  be 
submitted  to  Ms.  Cindy  Nordlie,  Airmen 
and  Airspace  Rules  Division,  as  listed  in 
the  section  above  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

Pursuant  to  the  Administrator's 
authonfy  under  49  U.S.C.  106(p](5).  the 
FAA  is  proposing  to  establish  a 
Terminal  Area  Operations  Aviation 
Rulemaking  Committee.  Safetv  issues 
and  recommendations  identified  by  the 
Commercial  Aviation  Safetv  Team 
(CAST)  relating  to  Controlled  Flight  Into 
Terrain  (CFIT)  accidents  and  incidents, 
and  airport  capacity  constraints  with 
associated  delays,  dictate  a  need  for 
improvements  in  terminal  area 


operations.  The  capabilities  of  modem 
aircraft,  specifically  the  use  of  area 
j^avigation  (including  the  global 

ositioning  system),  are  not  fully 
utilized.  Evolving  technologies  and 
potential  equipment  upgrades  provide 
increa.sed  operatinnal  and  safetv 
benefits  not  realized  unless  a  practical 
means  is  established  to  facilitate 
implementation  The  international 
aspects  of  aviation  operation  and 
aircraft  production  require  that  terminal 
area  operational  procedures  and 
associated  equipage  be  consistent. 

The  general  goal  of  the  committee  will 
be  to  develop  a  means  to  implement 
improvements  in  terminal  area 
operations  that  address  safety,  capacity, 
and  efficiency  objectives  and  that  are  ' 
consistent  with  international 
implementation.  It  will  provide  a  forum 
for  the  FA,^,  other  goverrunent  entities, 
and  the  aviation  industr>-  to  discuss 
issues,  develop  resolutions,  and  develop 
processes  to  facilitate  the  evolution  of 
safe  and  efficient  terminal  area 
operations.  This  committee  will  support 
the  international  harmonization  process. 

To  achie\f^  these  objectives,  the 
committee's  proposed  initial  task  is  to 
resolve  outstanding  issues  pertaining  to 
draft  Advisor>-  Circular  (AC)  120-29A 
and  other  draft  required  navigation 
performance  (RNP)  materials  including, 
but  not  limited  to  AC  20-RNP.  AC  90- 
RNP  RNAV,  advisory  Circular  120-x.xx 
(airport  obstacle  analvsis),  and  Order 
8260  R.NP 

Public  .Meeting  Procedures 

Persons  who  plan  to  attend  the 
meeting  should  be  aware  of  the 
following  procedures  established  for 
this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting  The  meeting  will 
be  open  to  all  interested  people  who 
have  confirmed  attendance  in  advance 
or  who  register  on  the  day  of  the 
meeting  (between  830  am  and  9:00 
am),  subject  to  availability  of  space  in 
the  meeting  room 

2.  Representatives  from  the  V.\.\  will 
conduct  the  public  meeting 

3.  The  public  meeting  is  intended  as 
a  forum  to  seek  input  to  the  draft 
charter,  tasking,  and  organization  of  the 
proposed  Terminal  Area  Operations 
Aviation  Rulemaking  Committee 
Participants  must  limit  their  discussions 
to  this  issue 

4.  The  FAA  will  try  to  accommodate 
input  from  all  attendees:  therefore,  it 
may  be  necessar\  to  limit  the  discussion 
time  available  for  an  individual  or 
group  If  practicable,  the  meeting  mav 
be  accelerated  to  enable  adjournment  in 
less  than  the  time  scheduled. 


58780 


Federal  Register 'Vol.  66,  No.  226 /Friday.  November  23,  2001 /Notices 


5.  Sign  and  oral  interpretation  can  be 

made  available  at  the  meeting,  as  well 
as  an  assisti\e  listenini;  device,  if 
requested  10  calendar  davs  before  the 
meeting 

6.  Minutes  tif  the  meeting  will  be 
taken.  The  minutes  and  all  material 
accepted  bv  the  FAA  during  the  meeting 
will  he  included  in  TAOARC  Web  site 
at  http://\\^\^\v.  fao.gnv/avr/arm/ 

indps  htm  under  the  "Committees" 
heading 

7.  The  meeting  is  designed  to  seek 
public  input  on  the  draft  charter, 
tasking,  and  organization  of  the 
proposed  Terminal  Area  Operations 
.■\viatinn  Rulemaking  Committee. 
Therefore,  the  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  manner. 

Issued  in  Washington,  DC  on  November 
16.  2001 
Ava  I..  MIms. 

Acting  Dimctor.  Flight  Standards Sen/re. 
IFK  [ln<    01-2f)2R4  Filed  1 1-21-01;  8:45  ami 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Los 
Angeles  County,  California 

AGENCY:  Federal  Highwav 
Administration  (FHWA).'  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notu  e  to  advise  the  public  that  an 
Einvironmental  impact  Statement  will  be 
[)repared  for  a  proposed  highway 
widening  project  m  the  Cities  of  La 
Mirada.  Nor\valk.  Downey  and  Santa  Fe 
Springs  in  Los  Angeles  County,  and  the 
(iity  of  Buena  Park  in  Orange  County, 
California 

FOR  FURTHER  INFORMATION  CONTACT: 

(ies.u  i^'^ez.  .Senior  Transportation 
Engineer,  Federal  Highway 
Administration.  California  Division.  980 
Ninth  Street.  Suite  400,  Sacramento. 
California  95814-2724.  Telephone: 
'qifit  49H-5Hbn 

SUPPLEMENTARY  INFORMATION:  The 
FH\V.\   in  (  onjK'ration  with  the 
California  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  [)ro[iosal  to  improve  Interstate 
Route  5  (1-5)  in  Los  Angeles  and  Orange 
Omnties.  California.  The  proposed 
improvement  is  to  widen  the  existing  I- 
')  freeway,  between  State  Route  91  (.SR- 
91 J  and  Interstate  Route  605  (1-605).  to 
add  High  Occupancy  Vehicle  (HOV) 
lanes  and/or  general  purpose  lanes.  This 
project  is  the  initial  phase  of  the  1-5 


Ultimate  HOV  project,  which  proposes 
to  widen  1-5  between  SR-91  in  Orange 
County  and  1-710  in  Los  Angeles 
County.  A  Major  Investment  Study 
(MIS)  for  the  project  was  completed  fuly 
1998.  It  identified  a  ten-lane  facility  as 
the  locally  preferred  option. 

The  purpose  of  the  proposed  project 
is  to  (1)  provide  an  improved  level  of 
service  during  the  weekday  AM  and  PM 
peak  periods  and  to  reduce  congestion 
and  enhance  safety  and  mobility  in  this 
segment  of  the  1-5  freeway  as  compared 
to  the  no-build  condition:  (2)  provide 
continuity  of  facilities  and  capacity^  on 
the  1-5  freeway  between  the  SR-91  in 
Orange  County  and  1-605  in  Los 
Angeles  County;  (3)  maintain  flexibility 
in  the  freeway  corridor  for  additional 
capacity  improvements:  (4)  improve 
interchange  access/egress  points  and 
levels  of  service;  (5)  improve  access  to 
regional  transit  and  HOV  facilities;  (6) 
improve  local  surface  streets  to  reduce 
existing  and  future  congestion:  and  (7) 
explore  Transportation  System 
Managernent  (TSM)  improvements  for 
the  1-5  and  parallel  arterials. 

Alteroatives  under  consideration 
include  (1)  a  no  build  option:  (2) 
implementing  a  Transportation  System 
Management/Transportation  Demand 
ManagCTnent  plan:  (3)  enhancing  transit: 
(4)  constructing  a  10-lane  facility  with 
two  HOV  lanes:  and  (5)  constructing  a 
12-lane  facility  (may  be  constructed  in 
stages  depending  on  availability  of 
funding)  with  two  or  four  HOV  lanes. 

These  basic  alternatives  will  have 
additional  design  variations,  which 
provide  optional  lane  use  (general. 
HOV,  or  auxiliarv'  use),  optional  on  and 
off  ramp  modifications,  and  other 
engineering  details.  A  final  selection  of 
alternatives  and  their  subset  variations 
will  not  be  made  until  all  public  and 
agency  comments  are  reviewed 
following  the  Scoping  process.  Note:  As 
required  by  the  National  Environmental 
Policy  Act  (NEPA),  all  other  reasonable 
alternatives  will  be  considered.  These 
alternatives  may  be  refined,  combined 
various  different  alternative  elements,  or 
be  removed  from  further  consideration, 
as  mora  analysis  is  conducted  on  the 
project  alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Scoping  meetings  will 
bo  held  on  December  3  and  5.  2001  in 
La  Mirada  and  Norwalk,  respectively. 
Public  notice  will  be  given  of  the  time 
and  place  of  these  meetings. 

A  series  of  public  meetings  will  be 
held  after  the  draft  EIS  is  completed. 


Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  formal 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposal  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.20.T.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  16.  2001. 
Jeffrey  W.  Kolb. 

Chief.  District  Operations-South.  Sacramento. 
California. 
IFR  Dor  01-29223  Filed  11-21-01;  8:45  am) 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8038-R 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respiindent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  i:omment  on  proposed 
and' or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8038-R.  Request  for  Recovery  of 
Overpayments  Under  Arbitrage  Rebate 
Provisions. 

DATES:  Written  comments  should  be 
received  on  or  before  January  22.  2002 
to  be  assured  (jf  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  George  Freeland.  Internal  Revenue 
Service,  room  5577.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
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Service,  room  5242.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Recovery  of 
Overpayments  Under  Arbitrage  Rebate 
Provisions. 

OMB  \umber:  1545-1750. 

Form  \umber:  8038-R. 

Abstract:  Under  Treasury  Regulations 
section  1.148-3(i).  bond  issuers  mav 
recover  an  overpayment  of  arbitrage 
rebate  paid  to  the  United  States  under 
Internal  Revenue  Code  section  148. 
Form  8038-R  is  used  to  request  recoverv' 
of  any  overpayment  of  arbitrage  rebate 
made  under  the  arbitrage  rebate 
provisions. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
200 

Estimated  Time  Per  Respondent:  12 
hours.  20  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.466. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administratitm  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessan,  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility.  andVlarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


.Approved:  Novprnber  14.  2001. 
George  Freeland. 
IRS  Reports  Clearance  Officer. 
IFR  Doc  01-20281  Filed  11-21-01:  8:45  ami 

BtLUNC  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Forms  9460  and  9477 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments, 

SUMMARY:  The  Department  of  the 
Treasur%-,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  genera!  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forms 
9460  and  9477,  Tax  Forms  Inventon' 
Report. 

DATES:  Written  comments  should  be 
received  on  or  before  lanuar>-  22.  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577.  1111  Constitution 
.•\veniie  .MV  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Infernal  Revenue 
Service,  room  5242.  1111  Constitution 
Avenue  NW  .  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tax  Forms  inventory  Report. 

OMB  .\umber  1545-1  739. 

Form  .\umbers:  9460  and  9477. 

Abstract:  Forms  9460  and  9477  are 
designed  to  collect  tax  forms  inventory 
information  from  hanks,  post  offices, 
and  libraries  that  distribute  federal  tax 
forms.  Data  is  collected  detailing  the 
quantities  and  types  of  tax  forms 
remaining  at  the  end  of  the  filing 
season  The  data  is  combined  with  the 
shipment  date  for  each  account  and 
used  to  establish  forms  distribution 
guidelines  for  the  following  vear  Form 
9460  IS  used  for  accounts  who  order 
forms  in  carton  quantities,  and  Form 
9477  is  used  for  those  who  order  forms 
in  less  than  carton  qi;>intit;es 

Current  .•^rf/on.>;  There  are  no  changes 
being  made  to  the  forms  at  this  time. 


T\j)e  of  Review:  Reinstatement 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  the  Federal 
government. 

Estimated  Number  of  Respondents: 
14.000. 

Estimated  Time  Per  Respondent:  14 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,41 7. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
•respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessarv-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informati(m  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Novemtjer  13,  2001. 
George  Freeland. 

IRS  Reports  Clearance  Officer. 

IFR  Do<    01-29282  Filed  11-21-01;  8:45  am] 

BILLIMG  COOC   4*30-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0128] 

Proposed  Information  Collection 
Activity:  Proposed  Collection: 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
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action:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  m  the  Federal  Register 
concerning  each  proposed  collection  of 
mformation.  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  eligibility  to 
reinstate  a  veteran's  Government  Life 
Insurance  policy. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  [anuary  22.  2002 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancv  J.  Kessinger.  Veterans  Benefits 
Administratioh  (20S52),  Department  of 
Veterans  Affairs,  8t0  Vermont  Avenue. 
N\V.  Washington.  DC  20420  or  e-mail: 
innnkess'&vba  va.gov.  Please  refer  to 
■OMB  Control  ^o.  2900-0128"  in  any 
correspondence 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  [.  Kessinger  at  (202)  273-7079  or 
Fax (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PR.\. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technologv. 
Titles: 

a.  Notice  of  Lapse — Government  Life 
Insurance.  VA  Form  29-389. 

b.  Application  for  Reinstatement.  VA 
Form  29-389-1. 


c.  Notice  of  Past  Due  Payment,  VA 
Form  29-389e. 

OMB  Control  Number:  2900-0128. 

T\'pe  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  forms  are  used  to 
inform  veterans  of  their  lapsed 
Government  Life  Insurance  policy; 
application  for  reinstatement  of 
insurance  and  notice  of  past  due 
insurance  payments. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,943 
hours. 

a.  VA  Form  29-389—3,399  hours. 

b.  VA  Form  29-389-1—1,060  hours. 

c.  VA  Form  29-389e — 484  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  29-389 — 12  minutes. 

b.  VA  Form  29-389-1—10  minutes. 

c.  VA  Form  29-389e — 15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

25.288. 

a.  VA  Form  29-389—16,993. 

b.  VAForm  29-389-1—6,359. 

c.  VA  Form  29-389e— 1,936. 

Dated:  November  7,  2001. 

By  direction  of  the  Secretary, 
Barbara  H.  Epps, 
Management  Analyst.  Information 
Management  Senire. 

|FR  Doc.  01-29203  Filed  11-21-01:  8:45  ami 
BILUNG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0101] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  of  eligibility  verification 
reports. 


DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  22,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0101"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  J.  Kessinger  at  (202)  273-7079  or 
Fax  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501—3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles:  Eligibility  Verification  Reports 
(EVR)  (One  EVR  provides  report 
instructions.  Eleven  EVRs  are  computer- 
generated  forms  that  may  be  dispatched 
from  VA's  central  computer.  The 
remaining  11  forms  (those  with  a  "-1" 
suffix  on  the  form  number)  are  stocked 
forms), 

a.  Eligibility  Verification  Report 
Instructions,  VA  Form  21-0510. 

h.  Old  Law  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Forms 
21-05118  and  21-0511S-1. 

c.  Old  Law  Eligibility  Verification 
Report  (Veteran),  VA  Forms  21-05nV 
and  21-0511V-1. 

d.  Section  306  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Forms 
21-0512S  and  21-0512S-1. 

e.  Section  306  Eligibilitv  Verification 
Report  (Veteran),  VA  Forms  21-051 2V 
and21-0512V-l. 

f.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only),  VA 
Forms  21-0513  and  21-0513-1, 
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g.  Die  Parent's  Eligibility  Verification 
Report.  VA  Forms  21-0514  and  21- 
0514-1. 

h.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With  No 
Children),  VA  Forms  21-0516  and  21- 
0516-1. 

i.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children),  VA  Forms  21-0517  and  21- 
0517-1. 

j.  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  No  Children),  VA  Forms  21-0518 
and  21-0518-1. 

k.  Improved  Pension  Eligibilitv' 
Verification  Report  (Child  or  Children), 
VA  Forms  21-0519C  and  21-0519C-1, 

1.  Improved  Pension  Eligibilitv 
Verification  Report  (Surviving  Spouse 
With  Children),  VA  Forms  21-0519S 
and  21-0519S-1. 

OMB  Control  Number:  2900-0101. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Eligibility  Verification 
Reports  are  used  to  report  changes  in 
entitlement  factors  in  VA's  income- 
based  benefit  programs,  pension  and 
parents'  Dependency  and  Indemnity' 
Compensation  (DIG).  Any  individual 
who  has  applied  for  or  receives  pension 
or  parents'  DIG  must  promptly  notify 
VA  in  writing  of  any  changes  in 
entitlement  factors. 

The  reports  are  also  used  to  confirm 
that  there  have  been  no  changes  in 
entitlement  factors. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  146,947 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
293.894. 

Dated:  November  7,  2001. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst.  Information 
Management  Service. 

[PR  Doc.  01-29204  Filed  1 1-21-01:  8:4.'5  am) 
BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0130] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs 
ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agencv.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  m  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  securing 
information  from  holder's  of  VA- 
guaranteed  loans  regarding  a  loan  to  be 
foreclosed 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  lanuary  22.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  or  e-mail 
irmnkess@\'ba  va  gov.  Please  refer  to 
"OMB  Control  No.  2900-0130"  in  any 
correspondence 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  I.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  2  75-594  7. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR.A  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  thev  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessan- 
for  the  proper  performar^ce  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Status  of  Loan  Account — 
Foreclosure  or  Other  Liquidation,  VA 
Form  Letter  26-567. 

OMB  Control  Number:  2900-0130. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Abstract  The  form  letter  is  used  to 
obtain  information  from  holders  of  VA- 
guaranteed  loans  regarding  a  loan  to  be 
foreclosed  The  information  is  used  to 
specif}'  the  amount,  if  any.  to  be  bid  at 
the  foreclosure  sale. 

Affected  Public:  Business  or  other  for 
profit 

Estimated  Annual  Burden  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents- 
40.000. 

Dated:  November  7.  2001. 
B\  direction  of  the  Secretary: 
Barbara  H.  Epps, 

Management  .Analyst.  Information 

Management  Senice. 

IFR  Dor.  0]-2q206  Filed  11-21-01,  8:45  am] 

BILUNG  CODE  8320-01-* 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290O-VHA2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  \'eterans  Health 
Administration,  Department  of  Veterans 
Affairs 

action:  Notice. 


SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Veterans  Health 
Administration  (\TiA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PR.\  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden,  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  December  24.  2001 . 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Sen-ice  (045A4).  Department  of 
Veterans  .\ffairs.  810  \'ermont  Avenue, 
NW.,  Washington.  DC  20420.  (202)  273- 
8030.  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb'&mai!  va  gov  Please 
refer  to  "OMB  Control  No.  2900- 
VT^A2   " 

SUPPLEMENTARY  INFORMATION: 

Title:  Study  of  .Military  Sexual 
Trauma  Among  the  Resen-e 
Components  of  the  Armed  Forces,  VA 
Form  lO-21052(NR) 

OMB  Control  Number  290O-\'HA2. 
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Tvpp  of  Rrvipw  New  collection. 

Abstract:  The  Veterans  Millennium 
Health  C'.are  and  Benefits  \c\  mandates 
that  the  Secretary  of  Veterans  Affairs,  in 
cf)nsultation  with  the  Secretary  of 
Defense,  will  conduct  a  study  to 
determine;  (1)  The  extent  to  which 
former  menihers  of  the  Reserve 
Components  of  the  Armed  Forces 
experienced  phvsical  assault  of  a  sexual 
nature  or  hatterv  of  a  sexual  nature 
while  serving  on  active  duty  tor 
training;  (2)  the  extent  to  whic:h  such 
former  members  have  sought  counseling 
through  VA  relating  to  these  incidents; 
and  (3)  the  additional  resources  that,  m 
the  judgment  of  the  Secretary,  would  be 
required  to  meet  the  pro|ected  need  of 
these  former  members  for  such 
r:()unseling 

An  agency  ma\  not  c:ondu(:t  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  c;ollection  of  inforniation 
unless  it  displays  a  currentlv  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-dav  c:omment  period 
soliciting  comments  on  this  collection 
of  iriformation  was  published  on  .August 
28, 2001, at  pages  45372-45373. 

Affertpci  Public  Individuals  or 
households 

Estimate'd  Annual  Burden:  3.375 
hours. 

Estimated  Avemgc  Burden  Per 
Respondent  45  minutes. 

Frequency  of  Response:  One  time. 

Estimated  \umber  of  Respondents: 
4,500 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New- 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to    OMB  Control  No  2900- 
VH.A2"  in  any  correspondence. 

Uateci:  November  6,  2001. 
Bv  dire(.iinn  of  the  Secretary: 
Barbara  H,  Epps. 

Stuna^cnuTit  Analyst.  Information 
Kkinagement  .Serv/ce. 

fFR  D(i(    ()l-2')2()7  Filed  1 1-21-01;  8:45  am] 
BILLING  CODE  8320-01-? 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0393] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY".  Office  of  .Acquisition  and 
Materiel  Management.  Department  of 
Veterans  ,\ftairs. 

action:  Notice. 


SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Office  of  Acquisition 
and  Materiel  Management,  Department 
of  Veterans  .Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PR.A  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  December  24,  2001, 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
Mc;Lamb.  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  .Avenue. 
N\V..  Washington.  DC  20420.  (202)  273- 
8030  or  F.AX  (^202)  273-5981  or  e-mail 
to:  denise. mclamb&mail. va.gov  Please 
refer  to  "OMB  Control  No.  2900-0393' 
in  anv  corrt'spondence 
SUPPLEMENTARY  INFORMATION: 

r/f/p  Veterans  Affairs  Acquisition 
Regulation  (V.A.AR)  part  813— 
Simplified  .Acquisition  Procedures, 

OMB  Control  \umber:  2900-0393 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  issues  requests  for 
quotations  (RFQs)  under  procedures  of 
the  Federal  Acquisition  Regulation 
(FAR)  part  13  and  VAAR  part  813  for 
the  acquisition  of  goods  and  services 
necessarv'  to  operate  the  Department,  In 
addition,  V-A  requests  informaticm  from 
vendors  to  establish  blanket  purchase 
agreements  (BPAs).  Any  individual  or 
business  wishing  to  submit  an  offer  on 
an  RFQ  or  respond  to  a  request  to 
establish  a  BP.A  may  do  so.  V.A  will  use 
the  information  to  (determine  which 
business  or  individual  VA  should  issue 
a  purchase  order  for  the  acquisition  of 
goods  or  services  or  to  determine  which 
business  or  individual  VA  should 
establish  a  BPA,  This  collection  of 
information  covers  only  those 
acquisition-related  actions  conducted 
under  the  procedures  of  FAR  part  13 
and  VAAR  part  813  that  affect  10  or 
more  persons  and  are,  therefore,  subject 
to  the  PRA,  Such  actions  include  open 
market  competitive  acquisitions 
between  S25,000  and  Si 00,000  and,  for 
commerc:ial  items,  acquisitions  between 
$100,000  and  .S5  million  where 
simplified  procedures  are  used. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collec:tion  of  information 
unless  it  displavs  a  currentlv  valid  OMB 
control  number  The  Federal  Register 


Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
24.  2001,  at  page  44667. 

Affected  Public:  Business  or  other  for 
profit,  individuals  or  households,  not- 
for-profit  institutions  and  state,  local  or 
tribal  government. 

Estimated  Annual  Burden:  10.650, 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
10,650. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  'OMB  Control  No,  2900- 
0393  "  in  any  correspondence. 

Dated:  November  6,  2001 

By  direction  of  the  Secretary: 
Barbara  H,  Epps. 
Management  Analyst.  Information 
.Management  Spawcp 

|FR  Doc  01-29208  Filed  11-21-01:  8:4n  am] 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Illnesses  Not  Associated  With  Service 
in  the  Persian  Gulf  During  the  Persian 
Gulf  War 

AGENCY:  Department  of  Veterans  .Affairs, 
ACTION:  Notice:  clarification. 


SUMMARY:  In  a  notice  published  July  6, 
2001  (66  FR  35702-35710),  we  stated  in 
the  SUMMARY  paragraph,  "As  required  by 
law,  the  Department  of  Veterans  .Affairs 
(VA)  hereby  gives  notice  that  the 
Secretan,-  of  Veterans  .Affairs,  under  the 
authoritv  granted  bv  the  Persian  Gulf 
War  Veterans  Act  of  1998.  Pub.  L.  105- 
277,  112  Stat.  2681-742  through  2681- 
749  (codified  at  38  U.S.C,  1118),  and  the 
Veterans  Programs  Enhancement  Act  of 
1998,  Pub.  L.  105-368.  112  Stat.  3315, 
has  determined  that  there  is  no  basis  to 
establish  a  presumption  of  ser\ice 
connection  for  any  disease  based  on 
service  in  the  Persian  Gulf  during  the 
Persian  Gulf  War." 

The  purpose  of  this  notice  is  to  clarify 
that  the  September  7,  2000,  National 
.Academy  of  Sciences  (N.AS)  report 
entitled  "Gulf  War  and  Health,  Volume 
1.  Depleted  Uranium,  Sarin, 
Pyridostigmine  Bromide,  Vaccines  ' 
covered  only  those  items.  This  notice 
also  is  to  clarif\-  that  VA's  July  6,  2001. 
notice  was  intended  to  convey  to  the 
public  that  the  Secretar>-  of  V^eterans 


Affairs,  under  the  relevant  statutorv 
authorities,  had  determined  onlv  that,  at 
that  time,  there  was  no  basis  for 
establishing  a  presumption  of  service 
connection  for  any  illness  suffered  bv 
Gulf  War  veterans  based  on  exposure  to 
depleted  uranium,  sarin,  pvridostigmine 
bromide,  and  certain  vaccines, 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Ir,  Consultant  or  Bill  Russo, 
.Attorney-Advisor,  Compensation  and 
Pension  Ser\'ice,  Regulations  Staff. 
Veterans  Benefits  .Administration,  810 
Vermont  .Avenue,  NW,  Washington,  DC 
20420,  telephone  (202)  273-7213  and 
(202)  273-7211,  respectively, 

Anthony  I.  Principi. 

SecrtHan  ofX'etfrans  Affairs. 

[FRDoc.  01-29209  Filed  11-21-01;  8:45  am] 

BILUNG  CODE  8320-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Professional  Certification  and 
Licensure  Advisory  Committee:  Notice 
of  Meeting 

The  Department  of  Veterans  .Affair<; 
f\'.A)  gives  notice  under  Public  Law  92- 
463  (Federal  .Advison,-  Committee  .Act) 
that  the  Professional  Certification  and 
Licensure  .Advisorv  Committee  will 
meet  at  the  Department  of  Veterans 
Affairs.  Veterans  Benefit  .Administration 
Conference  Room  542,  1800  G  St  .  NW. 
Washington.  DC.  on  Mondav.  December 
10,  2001.  ft-om  8:30  a  m  to  4  pm    and 
from  8:30  a.m.  to  12  pm  on  Tuesday, 
December  1 1 ,  2001 .  The  agenda  fcjr  this 
inaugural  meeting  will  include 
over\-iew  of  V.A  policies  concerning 
approval  of  licensing  and  certification 
testing.  The  majority  of  this  initial 
meeting  will  be  dedicated  to 


determining  the  functions  of  the 
Committee.  Established  by  Public  Law 
106-419,  the  purpose  of  the  Committee 
IS  to  provide  advice  and  counsel  to  the 
Secretary  of  \'eterans  .Affairs  on  matters 
regarding  the  requirements  of 
organizations  or  entities  offering 
licensing  and  certification  tests  taken  bv 
individuals  entitled  to  pavment  under 
V.A's  education  and  training  programs 
and  on  related  issues  as  the  Committee 
determines  is  appropriate.  Those 
planning  to  attend  this  open  meeting 
should  contact  Ms.  Lynn  M  Cossette  or 
Mr  William  G.  Susling  at  (202)  273- 
7187  by  .November  30.  2001. 

Dated:  November  15,  2001. 

By  Direction  of  the  Secretary: 
Nora  E,  Egan. 

Committee  Management  Officer. 
[FR  Doc.  01-29202  Filed  11-21-01;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonai  corrections  of  previously 
published  Presidential   Rule   Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  ot  the  Federal 
Register   Agency  prepared  corrections  are 
ssued  as  Signed  documents  and  appear  n 
the  appropriate  document  categories 
elsewhere  in  me  issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  411 

[CMS-116J-F] 
RIN  0938-AK47 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities- 
Update;  Final  Rule 

(jirrf'.tion 

In  the  issiH'  lit  Miiinia\\  SpptiMiiticr 
JOOl  .  iin  pdix*'  480 7H    HI  tht'  i  orrtH  Inq 


Federal  Register 

Vol     66.   No    226 

F-ridav.   November  23.   2001 


^'t  rule  document  o;  -iHHh4   m  the  thir(i 
i  nlinnn,  in  the  first  full  paragraph,  m 
the  ti.urth  line   •■t>4lT  T()2"  should  ffad 
*;4!i  102  .i 

[FR  Doc.  Cl-18869  Filed  11-21-01;  8:45  am] 

BILLING  CODE    1S05-01-O 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  8 
[Docket  No  01-23] 
RIN  1557.ACOO 

Assessemnt  of  Fees 

Correction 

In  rule  document  01-28692  beginning 
on  page  57645  in  the  issue  of  Friday, 
November  16,  2001,  make  the  following 
corrections: 

§8.2     [Corrected] 

1.  On  page  57647,  §8.2  (a),  in  th.  tdhle 
at  thi>  bottom  of  the  page,  first  column. 


eighth  figure,"  16.000"  should  read 
•  6,000". 

2.  On  the  same  page.  §8.2  (a),  in  the 
table  at  the  bottom  r)f  the  page,  first 
column,  tenth  figure.     140.000"  should 
read  "40.000" 


l}-K  Dm     C:i-28h92  Filed  11- 
BILLING  CODE  1505-01-0 


:i~()l;  8  4t  am 


o     ^^^ 


Friday, 

November  23,  2001 


Part  n 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  &  Medicaid  Services 


42  CFR  Part  410 
Medicare  Program:  Negotiated 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  410 

[CMS-3250-F] 
RIN  0938-AL03 

Medicare  Program;  Negotiated 
Rulemaking:  Coverage  and 
Administrative  Policies  for  Clinical 
Diagnostic  Laboratory  Services 

agency:  O'nter  for  Medicare  & 
Medicaid  Services.  (CMS)  HHS. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes 

national  coverage  and  administrative 
policies  for  clinical  diagnostic 
laboratory  services  payable  under 
Medicare  Part  R  to  promote  Medicare 
program  integrity  and  national 
uniformity,  and  simplify  administrative 
requirements  for  clinical  diagnostic 
lahoratorv  services.  This  rule  addresses 
public  comments  received  on  the 
proposed  rule  that  was  published  March 
10.  2000.  A  Negotiated  Rulemaking 
Committee  (the  Committee)  developed 
the  policies  as  directed  by  section 
4554(bKl)  of  the  Balanced  Budget  Act  of 
1997  (theBBA). 

DATES:  Effective  November  25,  2002, 
except  for  sections  410.28(f).  410.32(d) 
redesignations.  (d)(1)  heading,  (d)(4) 
and  (e).  which  are  effective  February  21. 
2002.  See  the  effective  date  section  of 
the  preamble  for  a  discussion  of  the 
effective  dates  for  provisions  that  were 
discussed  in  the  preamble  hut  not 
codified  in  the  rule 
FOR  FURTHER  INFORMATION  CONTACT: 
lackie  Siiendan.  (410)  786-4635  (for 
issues  related  to  coverage  policies). 
Brigid  Davison.  (410)  786-8794  (for 
issues  relatc^d  to  documentation 
requirements).  Dan  Layne,  (410)  786- 
:VMi)  (for  issues  related  to  claims 
processing). 

SUPPLEMENTARY  INFORMATION:  The 

sections  contained  within  this 
document  have  been  constructed 
according  to  the  framework  outlined  in 
the  table  of  contents  that  follows  We 
summarized  pertinent  material  from  our 
proposed  rule  that  was  published  on 
March  U).  2000  (65  FR  13082)  followed 
bv  public  comments  and  our  responses. 
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III.  Comments  and  Responses 
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10.  20o6  Proposed  Rule 

V.  Collection  of  Information  Requirements 

VI.  Regulgtory  Impact  Analysis 

I.  Background 

A.  Current  Statuton,'  Authority  and 
Medicare  Policies 

Section  1833  and  1861  of  the  Social 
Security  Act  (the  Act)  provides  for 
payment  of,  among  other  things,  clinical 
diagnostic  laboratory  services  under 
Medicare  Part  B.  Tests  must  be  ordered 
either  by  a  physician,  as  described  in 
§  410.32(a),  or  by  a  qualified 
nonphysician  practitioner,  as  described 
in  §  4lb.32(a)(3).  Tests  may  be  furnished 
by  any  of  the  entities  listed  in 
§  410.32(d)(1).  A  laboratory  furnishing 
tests  on  human  specimens  must  meet  all 
applicable  requirements  of  the  Clinical 
Laborator\  Improvement  Amendments 
of  1988  (CLIA)  (Public  Law  100-578),  as 
set  forth  at  42  CFR  part  493.  Part  493 
applies  to  laboratories  seeking  payment 
under  the  Medicare  and  Medicaid 
programs. 

Section  1862(a)(1)(A)  of  the  Act,  to 
which  there  are  certain  explicit 
statutory  exceptions,  provides  that  no 
Medicare  payment  may  be  made  for 
expenses  incurred  for  items  or  ser\'ices 
that  are  not  reasonable  and  necessar>'  for 
the  diagnosis  or  treatment  of  illness  or 
injury  or  to  improve  the  functioning  of 
a  malformed  body  member.  Moreover, 
section  1862(a)(7)  of  the  Act  excludes 
coverage  "where  such  expenses  are  for 
routine  physical  checkups,  eye 
examinations  for  the  purpose  of 
prescribing,  fitting,  or  changing 
eyeglasses,  procedures  performed 
(during  the  course  of  any  eye 
examination)  to  determine  the  refractive 
state  of  the  eyes,  hearing  aids  or 
examination  therefore,  or 
immunizations  (except  as  otherwise 
allowed  under  section  1861(s)(10)  and 
paragraph  (1)(B)  or  under  paragraph 
(1)(F). 

Under  the  above  statutory  authority, 
we  have  issued  national  coverage 
decisions  and  policies  in  a  variety  of 
documents,  such  as  Centers  for 
Medicare  &  Medicaid  Services  manual 
instructions.  Federal  Register  notices, 
and  Centers  for  Medicare  &  Medicaid 
Services  Rulings.  We  have  issued 
approximately  20  national  coverage 
decisions  pertaining  to  clinical 
diagnostic  laboratory  services  in  the 
Medicare  Coverage  Issues  Manual  (CMS 
Pub.  6),  Medicare  program  manuals  are 
posted  on  the  Internet  at  http:// 
www  cins.gov/pubforms/progman.btm . 
Program  transmittals  and  program 
memoranda  are  posted  at  http:// 


www.cms.gov/pubtorms/transmit/ 
tmnsmit.htm. 

Under  section  1842(a)  of  the  Act,  we 
contract  with  organizations  to  perform 
bill  processing  and  benefit  payment 
functions  for  Medicare  Part  B 
(Supplementary  Medical  Insurance). 
These  Medicare  contractors,  who 
process  Part  B  claims  from 
noninstitutional  entities,  are  called 
carriers.  Under  section  1816(a)  of  the 
Act.  we  contract  with  fiscal 
intermediaries  to  perform  claims 
processing  and  benefit  payment 
functions  for  Medicare  Part  (Hospital 
Insurance).  Fiscal  intermediaries  also 
process  claims  payable  from  the 
Medicare  Part  B  trust  fund  that  are 
submitted  by  providers  that  participate 
in  Medicare  Part  A,  such  as  hospitals 
and  skilled  nursing  facilities.  We  use 
the  term  "contractor(s)"'  to  mean  carriers 
and  fiscal  intermediaries. 

Medicare  contractors  review  and 
adjudicate  claims  for  services  to  ensure 
that  Medicare  payments  are  made  only 
for  services  that  are  covered  under 
Medicare  Part  A  or  Part  B.  In  the 
absence  of  a  specific  national  coverage 
decision,  coverage  decisions  are  made  at 
the  discretion  of  the  local  contractors. 
Frequently,  local  contractors  publish 
local  medical  review  policies  (LMRPs) 
to  provide  guidance  to  the  public  and 
medical  community  that  they  service. 

Contractors  develop  these  local 
medical  review  policies  by  considering 
medical  literature,  the,  advice  of  local 
medical  societies  and  medical 
consultants,  and  public  comments.  Our 
instructions  regarding  the  development 
of  local  medical  review  policies  appear 
in  section  2.3  of  the  Program  Integritv 
Manual  (CMS  Pub.  83). 

These  LMRPs  explain  when  an  item 
or  ser\ice  will  (or  will  not)  be 
considered  "reasonable  and  necessary" 
and  thus  eligible  (or  ineligible)  for 
coverage  under  the  Medicare  statute.  If 
a  contractor  develops  an  LMRP.  its 
LMRP  applies  only  within  the  area  it 
serves.  While  another  contractor  may 
come  to  a  similar  decision,  we  do  not 
require  it  to  do  so.  An  LMRP  may  not 
conflict  with  a  national  coverage 
decision  once  the  national  coverage 
decision  is  effective.  If  a  national 
coverage  decision  conflicts  with  a 
previously  established  LMRP,  the 
contractor  must  change  its  LMRP  to 
conform  to  the  national  coverage 
decision.  A  contractor  may.  however, 
make  an  LMRP  that  supplements  a 
national  coverage  decision  where  the 
national  coverage  decision  is  silent  on 
an  issue.  The  LMRP  may  not  alter  the 
national  coverage  decision. 
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B.  Recent  Legislation 

Section  4554(b)(1)  of  the  Balanced 
Budget  Act  of  1997  (BBA).  Public  Law 
105-33,  mandates  use  of  a  negotiated 
rulemaking  committee  to  develop 
national  coverage  and  administrative 
policies  for  clinical  diagnostic 
laboratory  services  payable  under 
Medicare  Part  B  by  Ianuar^•  1,  1999. 
Section  4554(b)(2J  of  the  BBA  requires 
that  these  national  coverage  policies  be 
designed  to  promote  program  integrity 
and  national  uniformity  and  simplify 
administrative  requirements  with 
respect  to  clinical  diagnostic  laboratory 
ser\-ices  payable  under  Medicare  Part  B 
in  connection  with  the  following: 

•  Beneficiary  information  required  to 
be  submitted  with  each  claim  or  order 
for  laboratory  ser\'ices. 

•  The  medical  condition  for  which  a 
laboratory  tests  is  reasonable  and 
necessary  (within  the  meaning  of 
section  1862(a)(1)(A)  of  the  Act). 

•  The  appropriate  use  of  procedure 
codes  in  billing  for  a  laboratory  test, 
including  the  unbundling  of  laboratory 
services. 

•  The  medical  documentation  that  is 
required  by  a  Medicare  contractor  at  the 
time  a  claim  is  submitted  for  a 
laboratory  test  (in  accordance  with 
section  1833(e)  of  the  Act). 

•  Recordkeeping  requirements  in 
addition  to  any  information  required  to 
be  submitted  with  a  claim,  including 
physicians'  obligations  regarding  these 
requirements. 

•  Procedures  for  filing  claims  and  for 
providing  remittances  by  electronic 
media. 

•  Limitations  on  frequency  of 
coverage  for  the  same  ser\'ices 
performed  on  the  same  individual. 

II.  Provisions  of  the  March  10.  2000 
Proposed  Rule 

In  the  March  10.  2000  proposed  rule, 
we  set  forth  uniform  national  coverage 
and  administrative  policies  for  clinical 
diagnostic  laboratory  ser\'ices  pavable 
under  Medicare  Part  B.  These  proposed 
policies  were  designed  to  promote 
Medicare  program  integrity  and  national 
uniformity  and  simplif\-  administrative 
requirements  for  clinical  diagnostic 
laboratory  services.  These  regulations 
do  not  provide,  or  purport  to  provide, 
any  immunities  or  safe  harbors. 
Additionally,  these  regulations  do  not 
limit  any  criminal,  civil,  or 
administrative  law  enforcement  and 
overpayment  actions.  These  Medicare 
policies  apply  to  all  Medicare 
contractors  processing  Part  B  laboratory 
claims,  including  fiscal  intermediaries. 

The  preamble  to  the  March  10,  2000 
proposed  rule  discussed  the 


composition  of  the  Committee,  the 
guidelines  the  Committee  followed  in 
making  recommendations,  and  the 
consensus  of  the  negotiating  Committee. 
Most  of  the  provisions  of  the  rule  will 
be  implemented  through  our 
instructional  issuance  system  rather 
than  codified  in  regulations,  but  were 
discussed  in  the  preamble  to  the  March 
10.  2000  proposed  rule  nonetheless.  A 
summary  of  the  preamble  of  the  March 
10.  2000  proposed  rule  is  as  follows: 
•  Information  required  with  each 
claim. 

— Claims  processing  requirements 
change  regularly;  therefore,  we 
encourage  readers  to  refer  to  the 
claims  processing  sections  of  the 
Medicare  Carriers  Manual  (sections 
3005  and  3999.  exhibit  10)  and 
Medicare  Fiscal  Intermediary-  Manual 
(section  3605  and  .Addendum  L)  in 
order  to  keep  current  regarding  the 
specific  policies  related  to  data 
elements.  These  manuals  are  posted 
on  the  Internet  at  http:// 
ix'ww. cms.gov/pubforms/ 
progman.htm. 

— We  proposed  not  to  require  that 
diagnostic  information  be  submitted 
with  every  claim  at  this  time. 
However,  we  encourage  physicians  to 
voluntarily  provide  diagnosis 
information  (either  the  reason  for  the 
visit  or  the  reason  for  the  test)  with 
the  order,  and  we  encourage 
laboratories  to  submit  information 
that  they  receive  with  the  claim. 

— In  order  to  promote  uniformity,  we 
proposed  that  the  date  of  ser\ice  for 
laboratory  tests  that  is  reported  on  the 
claim  be  the  date  the  tested  specimen 
was  collected.  The  person  obtaining 
the  specimen  must  furnish  the  date  of 
collection  of  the  specimen  to  the 
entity  billing  Medicare 

•  Medical  conditions  for  which  a  test 
may  be  reasonable  and  necessarv. 

—The  March  10.  2000  proposed  rule 
discussed  the  uniform  process  that 
the  Committee  used  in  developing  23 
national  coverage  decisions.  We  are 
not  codifying  the  national  coverage 
decisions  (NCDs)  so  that  they  could 
be  updated  in  a  timely  marmer  as 
appropriate  to  accommodate  changes 
in  technology,  coding,  or  national 
practice  standards.  We  used  the 
following  process  to  develop  the 
NCDs: 
++  Seeking  input  from  relevant 

national  medical  specialty  societies  and 

voluntary  health  agencies  through  the 

American  Medical  Association 

renrpspntativp 

++  Review  ing  relevant  scientific 
literature  and  practice  guidelines. 


+-  Review  ing  existing  local  medical 
review  policies,  as  well  as  any  existing 
relevant  templates  for  local  policies 
developed  by  a  task  force  of  carrier 
medical  directors 

**  Soliciting  comments  on  the  draft 
policies  through  an  Internet  posting 
from  November  4  through  11.  1998. 
— The  policies  followed  a  uniform 
format  that  Included  a  narrative 
description  of  the  test,  panel  of  tests, 
or  group  of  tests  addressed  in  the 
NCD;  clinical  indications  for  which 
the  test(s)  may  be  considered 
reasonable  and  necessar\  and  not 
screening  for  Medicare  purposes: 
limitations  on  use  of  the  test(s);  and 
diagnosis  codes  from  the  International 
Classification  of  Diseases.  .Ninth 
Revision.  Clinical  Modification  (ICD- 
9-CM  codes):  reasons  for  denial  (the 
content  of  which  was  not  negotiated 
by  the  Committee):  sources  of 
information  on  which  the  decision  is 
based;  and  coding  guidelines 
The  1CI3-9-CM  codes  were  displaved 
in  one  of  three  sections  The  first  section 
lists  covered  codes — those  for  which 
there  is  a  presumption  of  medical 
necessity  but  the  claim  mav  be  subject 
to  review.  The  second  section  lists 
diagnosis  codes  that  are  never  covered. 
The  third  section  lists  codes  that 
generally  are  not  considered  to  support 
a  decision  that  the  test  is  reasonable  and 
necessary,  but  for  which  there  are 
limited  exceptions  .Additional 
documentation  could  support  a  decision 
of  medical  necessitv  and  must  be 
submitted  by  the  ordering  provider  and 
accompanv  the  claim. 

The  national  coverage  decisions  applv 
nationwide  and  are  binding  on  all 
Medicare  carriers,  fiscal  intermediaries, 
peer  review  organizations,  health 
maintenance  organizations,  competitive 
medical  plans,  and  health  [;are 
prepayment  plans  for  purposes  of 
Medicare  coverage.  In  accordance  with 
section  522  of  the  Medicare.  Medicaid 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIP.A). 
Beneficiaries  who  file  for  review  of 
NCDs  on  or  after  October  1    2001  may 
appeal  to  the  Department  of  Health  and 
Human  Senices  Appeals  Board  for 
review 

— The  policies  may  be  updated  and  new 
laborator\'  policies  developed  under 
the  Medicare  national  coverage 
process  that  was  published  .April  27, 
1999  (see  64  FR  22619).  A  copy  of  this 
general  notice  is  posted  on  the 
Centers  for  Medicare  &  Medicaid 
Services  Internet  site  at  http:// 
\^-ww  cms  gov/coverage/8al.htm 
•  Appropriate  use  of  procedure 

codes. 
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— Wt'  clarified  that  the  term  screening  or 
scrnon  in  Current  Procedure 
Terminnlogv  (CPT)  Codes  does  not 
necessarily  riescrihe  a  test  performed 
in  the  absence  of  signs  or  symptoms 
of  an  illness,  liisease.  or  condition. 

—We  (Idfiried  use  of  the  -  59  modifier 
as  an  indication  for  claims  for 
multiple  hillings  of  the  same  CPT 
( i)de  for  the  same  beneficiary  for  the 
same  day  when  those  services  are 
medically  necessary. 

•  Documentation  and  recordkeeping 
recjuirements, 

— We  proposed  adding  language  to  the 
C  Jide  of  Federal  Regulations  (CFR)  to 
( larifv  the  documentation  physicians 
and  laboratories,  respectively,  are 
required  to  maintain. 

— We  proposed  CFR  provisions 

(;larif\ing  that  if  the  documentation 
submitted  bv  the  entity  submitting  the 
claim  is  inadequate,  we  will  seek 
information  directly  from  the  ordering 
physician 

— We  clarified  that  we  do  not  require 
the  signature  of  the  ordering 
physician  on  a  requisition  for 
laboratory  tests.  However, 
documentation  that  the  physician 
ordered  the  test  must  be  available 
upon  our  recpiest. 

— We  summarized  the  various  record 
retention  requirements  that  presently 
exist. 

•  Procedures  for  filing  claims. 

— We  clarified  that  the  entity  submitting 
the  claim  may  assign  an  appropriate 
diagnosis  code  to  a  narrative,  even  if 
there  is  not  an  e.xact  match  between 
the  code  descriptor  and  the  narrative 
the  laboratory  received  from  the 
ordering  physician. 

— We  clarified  that  until  standards 
permitting  eight  1CD-9-CM  codes  are 
implemented.  Medicare  contractors, 
whose  systems  accept  fewer  than 
eight  ICb-9-CM  codes  in  the 
diagnoses  field,  would  permit  the 
laboratory  to  submit  additional  codes 
in  the  narrative  field 

— We  encourage  matching  of  procedures 
to  diagnoses,  but  we  idarified  that 
claims  would  not  be  denied  solely 
because  there  is  no  matching  of 
diagnosis  and  procedure  c(jdes  on  the 
( laim  form.  In  lieu  of  identifying  a 
non(()\ered  service  through  matching 
noncovered  diagnoses  to  sptniific 
procedures  on  a  claim,  we  also 
proposed  that  laboratories  have  the 
option  of  submitting  a  separate  claim 
for  a  procedure  that  is  not  covered  by 
Medicare. 

•  Limitation  on  frequency. 
— We  proposed  to  issue  instructions  that 
state  February  21,  2002  that 


contractors  may  not  use  a  frequency 
screen  that  could  result  in  a 
frequency-based  denial  unless 
information  published  by  us  or  our 
contractors  includes  an  indication  of 
the  frequency  that  is  generally 
considered  reasonable  utilization  of 
that  test  for  Medicare  purposes. 

— We  proposed  to  clarify-  the  CFR 
provision  by  including  the  existing 
requirements  related  to  automatic 
denials  from  the  manual  in  the  CFR. 

— We  solicited  new  ideas  for  addressing 
the  problem  of  notification  of 
beneficiaries  of  potential 
overutilization  of  testing. 

— We  proposed  to  issue  instructions 
February  21.  2002  that  all  Medicare 
contractors  consistently  use 
remittance  advice  language  that 
identifies  the  reason  for  denial  as 
excess  frequency  when  that  is  the 
reason  for  denial. 

•  We  clarified  that  the  limitation  on 
liability  provisions  that  are  currently 
found  in  section  1879  of  the  Act.  42  CFR 
part  411,  subpart  K,  section  7330  of  the 
Medicare  Carriers  Manual,  section  3440 
through  3446.9  of  the  Fiscal 
Intermediary  Manual,  and  any  currently 
applicable  rules  are  equally  applicable 
to  laboratory  services. 

The  changes  we  proposed  to  make  to 
§410.32  are  set  forth  as  follows: 

•  We  proposed  to  redesignate 
paragraph  (d)  introductory  text  as 
paragraph  {d)(l).  and  we  proposed  to 
add  a  heading. 

•  We  proposed  to  redesignate 
paragraphs  (d)(1)  through  (d)(7)  as 
paragraphs  {d)(l)(i)  through  {d){l)(vii). 

•  We  proposed  to  add  a  new 
paragraph  {d)(2)  to  §410.32  that  would 
outline  documentation  and 
recordkeeping  requirements  related  to 
clinical  diagnostic  laboratory  tests.  The 
documentation  and  recordkeeping 
requirements  read  as  follows: 

++  Paragraph  (d)(2)(i)  would  specify- 
that  the  physician  (or  qualified 
nonphysician  practitioner)  who  orders 
the  service  must  maintain 
documentation  of  medical  necessity  for 
the  service  in  the  beneficiary's  medical 
record. 

++  Paragraph  (d)(2)(ii)  would  require 
the  entity  submitting  the  claim  to 
maintain  documentation  it  receives 
from  the  ordering  physician  and 
information  documenting  that  the  claim 
submitted  accurately  reflects  the 
information  if  received  from  the 
ordering  physician. 

++  Paragraph  (d)(2){iii)  would 
authorize  the  entity  submitting  the 
claim  to  request  additional  diagnostic 
and  other  medical  information  from  the 
ordering  physician  to  document  that  the 


services  it  bills  are  reasonable  and 
necessary.  This  request  must  be  relevant 
to  the  medical  necessity  of  the  specific 
test(s).  and  take  into  consideration 
current  applicable  rules  and  regulations 
on  patient  confidentiality. 

•  We  proposed  adding  a  new 
paragraph  (d)(3)  to  §  410,32  relating  to 
claims  review. 

++  Paragraph  (d)(3)(i)  will  specify 
that  the  entity  submitting  the  claim 
must  provide  documentation  of  the 
physician's  order  for  the  service  billed, 
showing  accurate  processing  and 
submission  of  the  claim,  and  diagnostic 
or  other  medical  information  supplied 
to  the  laboratory  by  the  ordering 
physician  or  qualified  nonphysician 
practitioner,  including  any  ICD-9-CM 
code  or  narrative  description  supplied. 

++  Paragraph  (d)(3)(ii)  will  specify- 
that  if  the  documentation  submitted  by 
the  laboratory  does  not  demonstrate  that 
the  service  is  reasonable  and  necessary, 
we  will  provide  the  ordering  physician 
information  sufficient  to  identify-  the 
claim  being  reviewed  and  request  from 
the  ordering  physician  those  parts  of  the 
beneficiary's  medical  record  that  are 
relevant  to  the  claim(s)  being  reviewed. 
If  the  documentation  is  not  provided 
timely,  we  will  notif\-  the  billing  entity 
and  deny  the  claim. 

++  Paragraph  (d)(3)(iii)  will  authorize 
the  entity  submitting  the  claim  to 
request  additional  diagnostic  and  other 
medical  information  that  is  relevant  to 
the  medical  necessity  of  the  specific 
services  from  the  ordering  physician 
consistent  with  applic:able  patient 
confidentiality  laws  and  regulations. 
We  proposed  adding  a  new  paragraph 
(d)(4)  to  §  410.32  to  outline  when  we 
may  deny  a  claim  without  manual 
review 

++  Paragraph  (d)(4)(i)  will  state  that 
unless  indicated  in  paragraph  (d)(4)(ii), 
we  will  not  deny  a  claim  for  services 
that  exceed  utilization  parameters 
without  reviewing  all  relevant 
documentation  submitted  with  the 
claim. 

-t-+  Paragraph  (d)(4)(ii)  will  permit 
automatic  denial  of  claims  when  there 
is  a  national  coverage  decision,  or  LMRP 
that  specifies  the  circumstances  under 
which  the  service  is  denied,  or  the 
statute  excludes  Medicare  coverage  for 
the  service,  or  the  specific  provider  or 
supplier  has  engaged  in  egregious 
overutilization  of  the  service  and  the 
claim  is  for  that  service. 

in.  Comments  and  Responses  Based  on 
the  March  10,  2000  Proposed  Rule 

We  received  responses  from  61 
commenters  during  the  public  comment 
period.  The  commenters  included  many 
of  the  members  of  the  negotiation 
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committee:  other  national  and  State 
organizations,  such  as  the  American 
Society  of  Hematology,  and  the  Iowa 
Association  of  Pathologists; 
representatives  of  various  laboratories 
and  hospitals;  individual  physicians 
and  other  health  care  practitioners:  a 
seniors'  legal  advocate;  and  a  Medicare 
contractor  medical  director. 

Information  Required  With  Each  Claim 

Comment:  Eighteen  commenters 
expressed  concern  that  the  proposed 
rule  did  not  specifically  require 
physicians  to  provide  information 
necessary  to  support  medical  necessity. 
The  commenters  believe  that 
laboratories  billing  Medicare  will  have 
to  collect  information  from  various 
sources  to  support  medical  necessity. 
The  commenters  proposed  that  the  final 
rule  should  clearly  state  that  physicians 
are  required  to  provide  the  information 
necessary  to  support  medical  necessity 
with  the  order,  if  that  information  is 
needed  for  claims  processing. 

Response:  The  Committee  discussed 
when  diagnostic  information  to  support 
medical  necessity  must  be  submitted 
with  a  claim.  The  Committee's 
discussion  focused  on  whether 
diagnostic  information  should  be 
required  on  claims  for  all  tests,  even 
those  not  addressed  by  a  national 
coverage  policy  or  LMRP.  Some 
Committee  members  emphasized  that 
providing  information  related  to  the 
reason  for  the  patient  visit  or  for  the  test 
would  be  useful  in  evaluating  patient 
outcomes  and  quality  of  care  and  would 
ensure  consistency  and  simplicity. 
Physicians'  representatives  expressed 
concern,  however,  about  the  burden  that 
may  be  involved  in  providing  the 
information.  Laboratory-  representatives 
expressed  concern  about  laboratories 
ability  to  be  paid  if  the  physician  does 
not  provide  the  information. 

The  Committee  concurred  that  this 
proposed  rule  would  not  promulgate  a 
requirement  that  diagnostic  information 
be  submitted  with  every  claim.  While 
we  recognize  the  concerns  of  the 
commenters.  we  believe  that  such  a 
requirement  would  present  significant 
burdens  on  some  physicians.  We  will 
continue  to  study  this  issue  and  weigh 
the  benefits  of  requiring  diagnostic 
information  on  every-  claim  for 
laboratory  services  against  the  burden 
that  it  would  impose  on  physicians  and 
laboratories.  We  welcome  the  public  to 
share  with  us  any  specific  suggestions 
they  have  for  mitigating  the  burden  on 
physicians  inherent  with  instituting  a 
mandatory'  diagnostic  information 
requirement. 

In  addition,  we  encourage  physicians 
voluntarily  to  provide  diagnostic 


information  (either  the  reason  for  the 
visit  or  the  reason  for  the  test)  with  the 
order.  Likewise,  we  encourage 
laboratories  to  submit  information  that 
they  receive  with  the  claim.  Of  course, 
if  the  diagnostic  information  is  required 
for  claims  payment,  such  as  where  there 
is  published  national  or  local  policy, 
physicians  and  practitioners  are 
required  under  section  4317(b)  of  the 
BBA  to  provide  diagnostic  information 
at  the  time  that  the  test  is  ordered. 

Comment:  One  commenter  expressed 
concern  about  the  proper  procedure 
with  which  to  handle  patients  who  have 
no  referring  diagnosis  but  can  provide 
complaint,  symptoms,  or  diagnosis.  The 
commenter  believes  that  not  having  a 
process  to  handle  those  situations  may 
result  in  the  patient  experiencing  delay 
or  postponement  of  the  service. 

Response:  For  situations  in  which  the 
patient  does  not  present  with  a  referring 
diagnosis  but  is  able  to  provide 
c:(Dmplaint.  symptom(s).  or  diagnosis, 
the  proposed  rule  stated  that  the  patient 
should  be  coded  to  the  highest  level  of 
specificity  that  corresponds  to  his/her 
state  of  health  That  is,  thf'  physician 
should  provide  this  information  (in 
narrative  or  code)  to  the  laboratory-,  and 
the  laboratory'  should  report  the 
complaint  or  symptom  as  one  of  the 
diagnoses  on  the  claim.  The  national 
coverage  decisions  in  this  final  rule 
include  appropriate  ICD-9-CM  codes 
for  relevant  signs  and  symptoms  in  the 
sections  entitled  "1CD-9-CM  Codes 
Covered  by  Medicare  Program   " 

Comment:  Twenty-eight  commenters 
addressed  the  issue  of  date  of  service, 
which  is  defined  in  the  proposed  rule  as 
the  date  of  specimen  collection 
Twenty-one  of  the  commenters 
generally  agreed  with  the  proposed 
rule's  definition,  but  made  suggestions 
for  additional  information  or 
clarifications,  such  as  the  following  in 
the  definition:  include  the  time  the 
specimen  was  collected;  clarify-  how  to 
handle  archived  specimens  and 
collections  that  span  a  24-hour  time 
period;  specify  that  the  entity  collecting 
the  specimen  be  responsible  for 
reporting  the  date  of  ser\ice;  and  ensure 
that  the  laboratory  is  not  held  liable  if 
an  inaccurate  date  was  reported  on 
Medicare  claims. 

One  commenter  suggested  that 
laboratories  should  be  given  the 
fiexibility  to  also  define  date  of  service 
as  the  date  of  accession  in  cases  for 
which  date  of  collection  is  not  available 

Six  commenters  were  not  in  favor  of 
the  proposed  definition  on  date  of 
service  and  submitted  suggestions  about 
how  the  date  of  collection  may  be 
redefined.  Three  commenters  suggested 
that  the  definition  be  changed  to  the 


date  of  accession  Two  commenters 
suggested  that  the  definition  be  changed 
to  the  date  the  test  results  were 
reported  In  addition,  one  commenter 
suggested  that  laboratories  be  given  the 
fiexibility  to  choose  the  date  of  service 
as  either  the  date  of  collection,  date  test 
results  were  reported  or  the  date  of 
accession  in  the  laboraton-.  One 
commenter  suggested  that  we  reserve 
the  dates  of  ser%-ice  issue  for  further 
study  and  not  proceed  with  finalization 
of  the  proposal  in  this  rule. 

Response:  The  date  of  service  is  a 
required  data  field  for  laboratory-  claims. 
.\  laboratory  service  may  take  place  over 
a  period  of  time.  That  is.  the  date  the 
physician  orders  the  test,  the  date  the 
specimen  is  collected  from  the  patient, 
the  date  the  laboratory  accesses  the 
specimen,  the  date  of  the  test,  and  the 
date  results  are  produced  may  not  be  the 
same.  For  example,  often  several  days 
elapse  between  taking  a  sample  and 
producing  results  in  microbiology  tests 
that  are  cultured.  The  Committee 
discussed  what   "date  of  ser\ice" 
laboratories  must  report  on  claims  for 
clinical  diagnostic  laboratory  services. 
To  ensure  equitable  treatment  of 
beneficiaries  and  providers,  as  well  as  to 
promote  national  claims  processing 
consistency,  it  is  necessary  that  all 
laboratories  report  this  date 
consistently. 

We  are  committed  to  establishing  a 
national  coverage  policy  regarding  the 
date  of  service  for  Medicare  claims  that 
will  promote  program  integrity  and 
national  uniformity,  yet  minimize  the 
burden  on  laboratories  Laboratory 
representatives  reported  that  some 
laboratory-  computer  systems  are 
programmed  to  report  the  date  of 
acquisition  of  the  specimen  or  the  date 
of  accession  (the  date  the  test  is  entered 
into  the  computer  system),  in  the  date 
of  service  field  on  the  claim  form,  In 
addition.  Medicare  issued  Program 
Memorandum  .^-95-4  in  April  1995 
that  instructed  hospital-based 
laboratories  to  report  the  date  of 
performance  as  the  date  of  service  for 
automated  multi-channel  tests. 

We  belie\e  that  the  date  of  collection 
most  closely  relates  to  the  date  the  test 
was  ordered  and  that  the  use  of  only  one 
date  of  service  is  consistent  with  the 
goal  of  promoting  program  integrity  and 
national  unifonnity  We  also  agrw  that 
in  order  to  promote  national  uniformity, 
the  claims  processing  instruction 
implementing  this  provision  needs  to 
include  clarifications  regarding 
handling  of  special  circumstances,  such 
as  an:;hi\ed  specimens  and  tests 
requiring  extended  acquisition  time. 

For  spet;imen  collections  that  span 
more  than  a  24 -hour  period,  the 
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implementing  instructions  will  clarify 
that  the  entity  performing  the  collection 
should  define  the  date  of  service  as  the 
date  the  collection  began.  For  iaboratorv 
tests  that  require  a  specimen  from  stored 
collections,  the  date  of  service  should  be 
defined  as  the  date  the  specimen  was 
obtained  from  the  archives. 

One  commenter  suggested  that  the 
time  of  specimen  collection  also  be 
reported.  We  do  not  see  the  need  for  this 
information  in  processing  Medicare 
claims  Further,  the  computer  software 
used  by  the  industry  and  us  for  claims 
processing  does  not  include  a  field  to 
report  this  information.  Thus,  the 
addition  of  specimen  collection  time  as 
d  required  element  on  Medicare 
laborator\'  claims  would  result  in  a 
substantial  cost  for  all  involved  parties. 
The  commenter  did  not  identifv  benefits 
from  this  addition  that  were 
commensurate  with  the  costs. 
Consequently,  we  are  not  adopting  this 
change. 

Several  of  the  Iaboratorv 
representatives  commenting  on  this 
issue  expressed  concerns  with  the 
potential  problems  that  mav  arise  when 
the  entity  collecting  the  specimen  fails 
to  comply  with  the  requirement  to 
supply  the  specimen  collection  date. 
The  implementing  instruction  for  this 
provision  will  carefully  emphasize  the 
requirement  to  those  collecting 
specimens  to  report  the  date  of 
collection.  We  are  optimistic  that  after 
adequate  education  from  us  and  the 
(Committee  member  organizations,  such 
as  the  American  Medical  Society  and 
national  laboratory'  organizations,  most 
of  those  collecting  specimens  for 
laboratory  testing  will  take  care  to  report 
required  information.  We  do  not  believe 
that  it  is  consistent  with  the  statutory 
requirement  to  promote  national 
uniformity  to  permit  a  variety  of  means 
to  report  the  date  of  ser\'ice. 

We  note,  however,  that  we  are 
providing  a  grace  period  of  up  to  12 
months  after  the  effective  date  of  the 
final  rule  to  accommodate  anv  svstem 
(  h.inges  required  by  the  policv  changes 
or  clarifications  resulting  from  the 
provisions  nf  this  rule.  Entities  that 
'.vant  to  obtain  the  benefit  of  a  grace 
period  to  permit  additional  time  to 
impiemunt  computerized  system 
changes  must  contact  us  in  writing  90 
(lavs  beff)re  the  effective  date  of  the 
provision(s)  they  are  not  able  to 
implement  timely. 

The  request  for  a  grace  period  must 
iiu  hide  a  description  of  the  nature  of 
the  svstem  change  not  able  to  be 
implemented  timely,  a  description  of 
the  actions  the  entity  has  taken  in  an 
effort  to  implement  timely,  date  upon 
that  the  entity  will  be  able  to  implement 


fully,  and  a  workplan  with  a  timeline 
providing  a  detailed  description  of  the 
acts  which  the  entity  shall  undertake  to 
accomplish  full  implementation  and  the 
dates  by  which  acts  shall  be  performed. 
We  will  review  the  submittal  and  advise 
the  entity  if  we  grant  or  deny  the  request 
for  a  grace  period.  We  may  grant  or  deny 
the  request  for  a  grace  period  at  our 
discretion.  Notwithstanding  the 
foregoing,  we  may  terminate  at  any  time 
any  grace  period  already  provided  if  we 
determine  that  the  entity  has  not  acted 
in  good  faith  or  we  determine  the  entity 
has  failed  to  perform  any  of  the 
conditions  upon  which  we  agreed  to 
extend  a  grace  period. 

If  we  need  additional  time  to 
implement  system  changes  associated 
with  a  particular  provision  of  this  rule 
on  a  nationwide  basis,  we  well  issue  a 
program  memorandum  detailing  the 
rationale  for  the  extension  and  provide 
a  new  effective  date. 

Thus,  laboratories  will  have  up  to  24 
months  (12  months  delayed  effective 
date  and  up  to  12  months  grace  period 
for  system  changes)  after  publication  of 
the  final  rule  to  achieve  system 
modification  to  submit  claims  in 
accordance  with  the  final  policy  on  date 
of  service.  We  believe  this  extended 
time  before  implementation  will  ease 
any  anbcipated  problems  with  the 
reporting  of  the  specimen  collection 
date.     I 

Medical  Conditions  for  Which  a  Test 
May  Be  Reasonable  and  Necessary 

Conwwnt:  One  commenter  expressed 
concern  about  designating  the  coverage 
policies  included  in  the  addendum  to 
the  proposed  rule  as  national  coverage 
determinations.  The  commenter 
requested  that  national  coverage 
determination  status  not  be  conferred  to 
the  23  coverage  policies  because  this 
would  render  them  unchallengeable. 

Response:  Section  4554  of  the  BBA 
specifies  that  the  negotiated  rulemaking 
develop  national  coverage  policies  for 
clinical  diagnostic  laboratory  services. 
The  statute  goes  on  to  state  that  the 
rules  consider  the  medical  conditions 
for  which  a  laboratory  test  is  reasonable 
and  necessary  (within  the  meaning  of 
section  1862(a)(1)(A)  of  the  Act). 

Our  regulations  do  not  use  the  term 
"national  coverage  policies"  in 
developing  policies  that  describe  the 
medical  conditions  for  which  a  test  is 
reasonable  and  necessary  Rather, 
§405.860  defines  national  coverage 
decisions  (NCDs)  in  this  fashion. 
Specifically,  the  section  of  the 
regulation  states.  "CMS  makes  NCDs 
either  granting,  limiting,  or  excluding 
Medicare  coverage  for  a  specific  medical 
.service,  procedure,  or  device,  NCDs  are 


made  under  section  1862(a)(1)  of  the 
Act  or  other  applicable  provisions  of  the 
Act."  We  believe  that  the  Congress  by 
requiring  the  Secretary  to  adopt 
"national  coverage  and  administrative 
policies  for  clinical  diagnostic 
laboraton,?  tests  under  part  B  of  title 
XVIII,  '  clearly  intended  the  coverage 
policies  developed  under  this  rule  to  be 
considered  as  NCDs.  We  believe  that  to 
not  confer  NCD  status  on  these  policies 
would  conflict  with  the  statutor\'  intent 
of  section  4554(b)  of  the  BBA. 

We  note,  however,  that  the  policies 
are  developed  to  provide  flexibility  in 
all  but  a  very  limited  number  of 
diagnoses.  That  is.  the  policies  have 
been  constructed  in  a  fashion  to  permit 
a  Medicare  contractor  to  consider 
coverage  of  additional  indications  on  a 
case-by-case  basis. 

The  Committee  consensus  includes 
the  restatement  of  existing  Medicare 
program  requirements  that  contractors 
consider  all  information  that  is 
submitted  with  a  claim.  The  policies 
include  very  few  diagnoses  that  may  not 
be  covered  under  any  circumstances  in 
the  section  entitled  '1CD-9-CM  Codes 
Denied."  Codes  included  in  the  list 
entitled  "Codes  That  Do  Not  Support 
Medical  Necessity"  may  be  covered 
when  they  are  accompanied  by 
sufficient  medical  justification  for  the 
test  for  a  particular  patient's  condition. 

Thus,  the  commenter's  concern  that 
NCD  status  would  establish  an 
irrefutable  barrier  to  coverage  is  not 
inherent  in  the  NCDs  as  negotiated. 
Moreover,  section  522  of  BIPA  includes 
a  provision  to  provide  for  review  of 
NCDs  with  regard  to  requests  for  review 
of  NCDs  filed  on  or  after  October  1, 
2001 .  Under  the  provisions  of  section 
522  of  BIPA.  a  beneficiary  who  is 
adversely  affected  by  an  NCD  may 
request  a  review  with  the  Department  of 
Health  and  Human  Services  Appeals 
Board  (DAB).  The  DAB  may  take 
evidence,  consult  with  appropriate 
scientific  and  clinical  experts  and  will 
look  at  the  reasonableness  of  the 
determination.  Final  decisions  of  the 
DAB  are  subject  to  judicial  review. 
Thus,  the  policies  will  be  reviewable. 

Comment:  One  commenter  expressed 
concern  that  the  March  10,  2000 
proposed  rule  did  not  specifically  state 
that  a  laboratory  is  not  required  to 
provide  an  advance  beneficiar\'  notice 
with  respect  to  the  ICI>-9-CM  codes 
that  are  listed  in  the  category'  "ICD-9- 
CM  Codes  Denied." 

Response:  The  diagnoses  listed  in  the 
section  entitled  "ICD-9-CM  Codes 
Denied"  are  codes  that  are  not  covered 
by  Medicare  for  a  variety  of  reasons.  For 
example,  some  codes  are  excluded 
because  they  are  screening  services; 
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others  are  listed  because  they  are 
services  to  caretakers  rather  than 
beneficiaries;  another  is  based  on  the 
hearing  aid  exclusion.  Advance 
Beneficiary  Notices  (ABNs),  with 
respect  to  laboratory'  services,  are 
required  only  for  claims  that  the 
provider  or  supplier  believes  may  not  be 
covered  bv  Medicare  based  on  section 
1862(a)(ljof  the  Act  (reasonable  and 
necessary  exclusion). 

Historically,  Medicare's  exclusion  of 
screening  services  has  been  attributed  to 
section  1862(a)(7)  of  the  Act.  In  a  1988 
Program  Memorandum  (AB-88-2).  we 
stated  that  we  consider  the  1862(a)(7)  of 
the  Act  exclusion  to  be  the  basis  for 
denial  of  screening  services,  Thus, 
under  current  policy,  providers  or 
suppliers  are  not  required  to  provide  the 
beneficiary  with  an  ABN  before  to 
billing  them  for  screening  tests  that  are 
provided  for  the  diagnoses  listed  in  the 
section  entitled  "ICD-Q-CM  Codes 
Denied."  However,  we  believe  that 
advance  notice  to  beneficiaries  of  that 
liability  is  prudent,  and  we  encourage 
providers  and  suppliers  to  voluntarilv 
notif\'  beneficiaries  that  they  will  be 
liable  for  the  cost  of  the  tests. 

We  are.  however,  reconsidering 
whether  to  exclude  screening  tests 
based  on  section  1862(a)(7)  of  the  Act 
rather  than  section  1862(a)(1)(A)  of  the 
Act.  W'e  are  concerned  that  it  may  not 
be  in  the  best  interest  of  our 
beneficiaries  to  permit  providers  and 
suppliers  to  bill  them  for  screening 
services  without  advance  notice.  Should 
we  issue  a  change  to  the  policv. 
laboratories  will  be  required  to  issue 
ABNs  for  services  that  are  not  covered 
based  on  the  diagnoses  in  the  list  that 
are  screening  services.  Any  such  change 
would  be  prospectively  effective. 

Comment:  Two  coramenters 
addressed  the  fact  that  the  23  tests 
identified  in  the  national  coverage 
decision  represented  60  percent  of  the 
volume  of  Medicare  outpatient 
laboratory'  testing.  The  commenters 
requested  information  about  what 
percentage  of  Medicare  outpatient 
laboratory'  pavTnents  is  represented  bv 
the  23  laboraton.'  senices. 

Response:  We  performed  an  analysis 
on  the  1999  bills  that  were  processed  bv 
the  Medicare  carriers.  This  database 
does  not  include  the  Iaboratorv  claims 
processed  by  hospital-based 
laboratories.  In  this  data  set.  the  63 
laboratory  tests  that  make  up  the  23 
services  represent  43  percent  of  carrier 
lab  services  and  51  percent  of  carrier 
laboratory'  payments. 

Comment:  Two  commenters 
expressed  concern  with  the 
development  of  policies  using  both  an 
inclusionary  and  exclusionarj'  basis. 


They  noted  that  using  two  different 
forms  of  logic  in  the  development  of 
computer  edits  is  costly.  They  suggested 
that  we  re-evaluate  the  benefits  of  this 
approach  relative  to  the  benefits. 

Response:  We  decided  to  displav  the 
diagnosis  codes  in  the  coverage  policv 
for  blood  tests  on  an  exclusionary  basis. 
That  IS.  rather  that  list  the  ICD-9-CM 
diagnosis  codes  than  presumptively 
support  medical  necessity  of  a  blood 
count,  they  listed  the  codes  for  which  a 
blood  count  would  not  be 
presumptively  medically  necessar\'.  We 
decided  to  use  the  exclusionary 
approach  for  listing  the  codes  when  the 
list  of  codes  that  supported  medical 
necessity  was  considerably  larger  than 
the  list  of  those  that  did  not  Thus, 
blood  counts  was  the  only  test  that  was 
developed  using  the  exclusionary 
approach. 

We  note  that  the  coverage  policv  for 
blood  counts  was  developed  in  the  same 
manner  as  all  other  tests.  That  is.  based 
on  scientific  evidence,  we  listed  those 
conditions,  that  are  indications  for  the 
test,  or  the  inclusionary  approach.  It 
was  for  reasons  of  administrative 
simplicity  that  we  displayed  the  codes 
in  an  exclusionary  manner  Thus,  any 
organization  developing  its  own  internal 
edits  is  free  to  edit  using  an 
inclusionary  approach  of  computer  logic 
by  listing  the  codes  that  are  not 
displayed  as  excluded. 

Comment:  One  commenter  suggested 
that  the  narrative  indications  and  the 
ICD-9-CM  codes  contained  in  the 
policies  needed  to  be  reviewed  for 
consistency  in  all  sections.  The 
commenter  believes  that  not  all  codes 
that  can  be  used  for  the  indications  have 
been  included  in  the  list  for  ••1CD-9-CM 
Codes  Covered  by  Medicare  Program   " 
However,  the  commenter  did  not  make 
specific  suggestions  for  changes. 

Response:  During  the  development  of 
the  proposed  policies,  we  made  a 
valiant  effort  to  ensure  that  the  coding 
corresponded  to  the  indications 
included  in  the  NCDs.  This  effort 
included  development  of  the  initial  list 
of  codes  by  an  interdisciplinarv 
workgroup  that  included  at  least  one 
ICD-9-CM  coding  expert  designated  by 
the  American  Health  Information 
Management  Association,  as  well  as 
multiple  physicians,  including 
Medicare  contractor  medical  directors 
who  are  familiar  with  coding  from  their 
claims  analysis  activities.  After  the 
workgroup  produced  the  draft  NCDs, 
they  were  posted  on  the  Internet  for 
public  comments. 

Several  of  the  public  comments 
related  to  coding  suggestions,  which  the 
Committee  took  under  advisement  in 
making  its  final  recommendations.  We 


assigned  a  team  of  coders  and 
physicians  to  review  the  recommended 
policies  as  well  before  thev  were 
published  as  proposed  policies  in  the 
Federal  Register. 

In  addition,  to  help  ensure  a  complete 
listing  of  codes,  we  specifically  solicited 
comments  on  the  policies  from  the 
public  in  the  preamble  to  the  proposed 
rule.  However,  in  that  preamble  we 
explicitly  stated  that  requests  for 
changes  should  be  accompanied  by 
scientific  evidence  supporting  the 
request.  We  encouraged  commenters  "to 
submit,  with  their  comments,  copies  of 
medical  literature  supporting  their 
recommendation  for  change  *    *    *" 

We  received  a  number  of  comments 
regarding  specific  codes  that  members 
of  the  public  believe  were  appropriate 
changes  to  the  lists.  None  of  the  requests 
or  comments  regarding  coding  changes 
was  accompanied  by  supporting 
scientific  evidence,  however.  As 
discussed  more  fully  in  subsequent 
comments,  we  carefully  reviewed  each 
of  these  suggestions  using  a  team  of  our 
physicians  and  coding  experts  and 
made  appropriate  decisions  regarding 
their  inclusion  in  the  list  based  on  the 
indications  described  in  the  policies. 

We  believe  the  use  of  the  Committee 
to  develop  the  initial  list  of  covered 
codes,  together  with  the  opportunity  for 
public  comment  both  during  the 
Committee  meetings  and  in  response  to 
the  March  10,  2000  proposed  rule 
provides  adequate  assurances  that  the 
list  of  codes  is  appropriate.  If  members 
of  the  public  have  additional 
suggestions,  we  invite  them  to  use  the 
national  coverage  process  to  request 
specific  changes  for  the  future. 

Comment:  One  commenter  expressed 
concern  with  the  language  in  the 
"Reasons  for  Denial"  section  relating  to 
Food  and  Drug  Administration  (FDA) 
approval  or  clearance  of  tests.  The 
commenter  believes  that  there  are 
additional  exceptions  beyond  the 
Categon.  B  Investigation  Device 
Exemption  (IDE)  noted  in  the  March  10. 
2000  proposed  rule.  The  commenter 
suggested  that  the  language  provide  for 
other  exceptions.  Further,  the 
commenter  requested  that  we  specify' 
the  procedures  that  would  applv  to  this 
section  through  an  additional  document 
that  would  be  subject  to  notice  and 
comment. 

Response:  The  last  bullet  in  the 
Reasons  for  Denial  section  of  the 
proposed  policies  states  that  "Tests  that 
require  FDA  approval  or  clearance  will 
be  denied  as  not  reasonable  and 
necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational 
Device  Exemption  (IDE)  Coverage  of 
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Categor\'  B  IDE  devices  is  left  to 
contractor  discretion.  (See  60  PR  48425, 
September  19.  1995)."  The  purpose  of 
including  the  reasons  for  denial  was  to 
prt)vide  information  that  may  be  helpful 
to  users  of  the  policy  We  note  that  this 
section  was  not  negotiated  by  the 
Committee  and  included  general 
policies  of  Medicare  that  apply  to 
various  types  of  senices  rather  than 
being  specific  to  laboratory'  ser\'ices. 

SuDsequent  to  the  publication  of  the 
March  10.  2000  proposed  rule  we 
published  a  policy  on  Medicare 
coverage  of  services  under  clinical 
trials.  This  policy  was  published  on  our 
coverage  web  site  on  the  Internet 
(http://www.cms.gov/coverage/8d.htm) 
and  in  Program  Memorandum  AB— 00— 
89  and  Coverage  Issues  Manual  Section 
30-1   The  national  coverage  decision 
that  related  to  clinical  trials  provides  for 
coverage  of  routine  costs  incurred 
during  certain  clinical  trials.  Thus,  as 
the  commenter  noted,  there  are  other 
exceptions  to  FDA  approval.  As  part  of 
implementation  of  this  policv.  we  will 
be  mndif\  ing  our  regulations  governing 
coverage  of  IDEs  that  was  referenced  in 
this  bullet.  We  believe  it  is  appropriate 
to  remove  this  bullet  from  the  reasons 
for  denial  section  at  this  time.  We 
should  point  out,  however,  that  we  will 
c:ontinue  to  consider  FDA  approval 
when  appropriate  in  making  coverage 
determinations  on  Medicare  claims. 

Comment:  One  commenter  noted  that 
none  of  the  coverage  policies  considered 
family  history  as  a  medically  necessary 
reason  for  a  test.  The  commenter 
believes  that  in  a  limited  number  of 
diseases  family  history  should  be 
included  as  a  basis  for  diagnostic 
testing,  but  did  not  identify  any  specific 
conditions. 

Response:  The  policies  have  been 
developed  based  on  Medicare's  long- 
standing interpretation  of  sections 
1862(a)(1)(A)  and  1862(a)(7)  of  the  Act. 
Section  1862(a)(1)(A)  of  the  Act 
provides  that  Medicare  payment  may 
only  be  made  for  services  that  are 
reasonable  and  necessary'  for  the 
diagnosis  or  treatment  of  illness  or 
injury.  Section  1862(a)(7)  of  the  Act 
excludes  Medicare  coverage  of  routine 
physical  checkups.  We  have  interpreted 
this  to  exclude  routine  testing  provided 
during  such  a  physical  checkup.  Thus, 
all  of  the  policies  were  developed  based 
on  the  concept  that  tests  that  are 
performed  when  no  specific  sign, 
symptom,  or  diagnosis  is  present  and 
when  the  patient  has  not  been  exposed 
to  a  disease  are  excluded  from  coverage 
as  screening  services.  (See  Coding 
Guideline  #2.) 

We.  as  well  as  many  members  of  the 
Committee,  recognize  that  there  may  be 


many  instances  when  testing  of 
beneficiaries  in  the  absence  of  specific 
signs,  symptoms,  diagnosis,  or  exposure 
to  disease  is  good  health  care.  The  value 
of  many  preventive  services  and 
screening  tests,  particularly  in  the  case 
of  family  histor>'  of  disease  is  well 
documented.  The  exclusion  of  family 
histor\'  was  not  based  on  a  belief  by  the 
Committee  or  us  that  such  testing 
should  not  be  performed. 

We  are  considering  generating  an 
internal  request  for  a  national  coverage 
decision  addressing  the  role  of  family 
history  as  a  medical  justification  for  a 
test  being  reasonable  and  necessary 
under  our  national  coverage  decision 
process.  National  coverage  decisions  are 
evidence-based  decisions.  If,  after 
careful  analysis,  we  believe  there  is  a 
basis  for  covering  screening  services,  we 
will  post  a  notice  on  our  coverage  page 
on  the  Internet  to  allow  the  public  an 
opportunity  to  participate  by  submitting 
evidence  for  our  further  consideration. 

Comment:  One  commenter  expressed 
concern  that  certain  pre-operative  tests 
were  not  included  in  the  proposed 
policies.  The  commenter  explained  that 
surgeons  and  other  involved  physicians 
will  be  bound  by  unreasonable  and 
inflexible  protocols  that  impose  barriers 
to  prudent  management  of  an  individual 
patient  about  to  undergo  surgery. 

Response:  The  coverage  policies 
negotiated  by  the  Committee  are 
evidence-based  policies.  In  situations  in 
which  the  scientific  evidence  supports 
the  administration  of  tests,  such  as 
blood  counts,  prothrombin  time  and 
partial  thromboplastin  time,  before 
surgery,  the  policies  provide  for 
coverage  of  these  tests. 

There  are  a  number  of  other  tests, 
however,  that  are  routinely 
administered  to  all  patients  about  to 
undergo  surgery  in  some  hospitals.  We 
note  that  the  value  of  that  routine 
testing  for  all  patients  undergoing  all 
surgery  is  questionable  For  example,  a 
recent  study  of  pre-operative  testing  of 
cataract  patients  showed  that  the 
routine  testing  did  not  affect  the 
outcome  of  the  patients.  {The  New 
England  Journal  of  Medicine  342  (2000); 
168).  Based  on  our  discussion  with 
physicians  on  this  issue,  we  have 
concluded  that  there  is  not  consensus 
among  physicians  regarding  the 
appropriateness  of  furnishing  a  broad 
spectrum  of  tests  to  seemingly  well 
individuals  merely  because  they  are 
about  to  undergo  surger\'. 

We  believe  that  the  proposed  policies 
developed  by  the  Committee 
appropriately  handle  the  issue  of  pre- 
operative surgery  given  the  constraints 
of  the  law  related  to  screening  that  are 
discussed  above.  That  is,  tests  furnished 


to  patients  who  present  with  signs, 
symptoms,  or  historx'  of  disease  are 
covered  for  those  conditions.  Although 
screening  individuals  without  signs, 
symptoms,  or  past  historv'  may  be  good 
medical  practice,  we  do  not  believe  it  is 
a  ser\'ice  that  is  covered  by  the  Medicare 
program. 

However,  we  are  interested  in 
continuing  to  study  this  issue.  We 
encourage  the  public  to  use  the  national 
coverage  process  discussed  elsewhere  in 
this  document  to  forward  to  us  any 
scientific  literature  related  to 
improvements  in  outcomes  associated 
with  administering  specific  pre- 
operative laboratory'  tests  routinely  to 
Medicare  patients. 

Comment:  One  commenter  expressed 
concern  that  the  proposed  policies  may 
not  be  appropriate  for  certain 
populations.  The  commenter  was 
particularly  concerned  that  the 
proposed  policies  did  not  address  the 
specific  needs  of  certain  socioeconomic 
or  ethnic  groups. 

Response:  We  acknowledge  that  the 
proposed  policy  does  not  generally 
address  specific  socioeconomic  or 
ethnic  groups.  Generally,  additional 
testing  of  particular  socioeconomic  or 
ethnic  groups  is  based  on  higher 
propensity  for  a  disease  state,  which  is 
considered  screening.  Rather,  the 
policies  were  designed  to  identify  the 
specific  medical  indications  (signs, 
symptoms,  or  disease)  for  testing  that 
were  supported  by  the  scientific 
literature.  However,  the  policies  were 
not  designed  to  be  an  irrefutable  list  of 
diagnoses  that  may  warrant  a  particular 
test.  Diagnoses,  other  than  those  listed 
in  the  section  entitled  ••ICD-9-CM 
Codes  Denied."  or  more  frequent  tests 
may  be  covered  on  an  individual  basis 
when  they  are  supported  by  medical 
justification  submitted  with  the  claim. 

Comment:  One  commenter  suggested 
that  the  title  of  the  list  of  codes  called 
"ICD-9-CM  Codes  Denied"  be  changed 
to  "ICD-g-CM  Codes  Denied  as  Not  a 
Benefit  of  Medicare  '  to  clarify  that  these 
are  not  medical  necessity  denials. 

Response:  As  noted  above,  we  are  re- 
evaluating our  policy  related  to 
screening  services.  Thus,  we  do  not 
believe  it  is  in  the  best  interest  of  the 
users  of  the  policy  to  change  the  title  of 
this  section  at  this  time. 

Comment:  One  commenter  requested 
that  the  coding  guidelines  remain  in  the 
Coding  Clinic  of  the  American  Hospital 
Association  (AHA),  rather  than  in  the 
Federal  Register.  The  commenter 
explained  that  AHA's  Coding  Clinic  for 
ICD-9-CM  is  a  more  flexible  means  of 
updating  codes  than  is  the  Federal 
Register,  in  which  changes  would  be 
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subject  to  administrative  processes  such 
as  notice  and  comment  periods 

Response:  Several  of  the  coding 
guidelines  from  the  AHA  Coding  Clinic 
were  printed  in  the  proposed  coverage 
policies  for  purposes  of  providing 
assistance  to  the  users  of  the  policies. 
We  believe  that  repeating  certain  coding 
guidelines  in  the  policies  would  clarify 
coding  policies  for  users  and  would  be 
beneficial  because  users  would  not  need 
to  consult  alternative  manuals  for 
expeditious  resolution  of  common 
coding  questions. 

The  incorporation  of  existing  coding 
guidelines  in  the  national  coverage 
determinations  was  not  intended  to 
imply  that  future  changes  to  the  coding 
guidelines  would  be  subject  to 
publication  in  the  Federal  Register  or 
make  composite  coding  guidelines 
subject  to  the  Administrative  Procedure 
Act.  If  one  of  the  coding  guidelines  that 
was  printed  in  the  proposed  policies  is 
changed  in  the  future,  the  revised 
guideline  may  be  incorporated  into  a 
national  coverage  decision  through  the 
NCD  coverage  process  without 
publication  in  the  Federal  Register 

Comment:  One  commenter  expressed 
concern  with  coding  guideline  2  on 
screening  services.  The  commenter 
believes  that  the  VOl  codes,  contact 
with  or  exposure  to  communicable 
diseases  should  be  denied  under  all 
circumstances  as  screening  Further,  the 
commenter  suggested  clarification  of 
coding  when  a  screening  test  shows  an 
abnormalTinding. 

Response:  We  believe  that  confirmed 
exposure  to  disease  is  not  considered  a 
screening  test  in  all  circumstances.  For 
example,  the  proposed  policy  does  not 
consider  HIV  testing  of  patients  who 
have  been  exposed  to  HIV  through 
needlesticks  from  an  HIV-positive 
patient  as  screening  Further.  Medicare 
Program  Memorandum  AB-99-04 
details  that  we  do  not  consider  testing 
for  hepatitis  C  infection  screening  when 
it  is  performed  on  patients  who  have 
been  exposed  to  hepatitis  C  through  a 
blood  transfusion  from  a  patient  that 
later  is  determined  to  have  hepatitis  C. 
Thus,  we  are  not  adopting  the 
commenter's  first  recommendation. 

We  acknowledge  that  the  appropriate 
coding  for  tests  that  were  ordered  as 
screening,  but  show  abnormal  findings, 
is  an  issue  that  needs  clarification.  We 
have  learned  that  there  are  significant 
differences  in  the  common  coding 
practices  between  hospitals  and 
nonhospital  settings.  We  believe, 
however,  that  this  issue  is  most 
appropriately  handled  by  the  ICD-9-CM 
Coding  Committee.  The  ICD-9-CM 
Coding  Committee  is  comprised  of 
representatives  from  Centers  for 


Medicare  &  Medicaid  Ser\-ices.  the  AHA 
and  the  National  Center  for  Health 
Statistics,  who  are  experts  in  the  coding 
field.  They  are  best  able  to  discuss  the 
differences  among  the  various  uses  of 
coding  guidelines  and  issue 
clarifications  We  will  ask  the  lCD-9- 
CM  Coding  Committee  to  include  this 
issue  on  an  upcoming  agenda. 
Clarification  will  be  published  through 
the  AHA  Coding  Clinic  when  the 
differences  ire  resolved. 

Comment:  One  commenter  made 
reference  to  coding  guideline  #5.  which 
refers  to  nonspecific  codes.  The 
commenter  believes  the  guideline  does 
not  define  nonspecific  codes,  nor  is  the 
appropriate  meaning  of  the  term  clear 
The  commenter  requested  that  the  final 
rule  clarify  whether  the  term  "non- 
specific codes  '  refers  to  the  ICD-9-CM 
code  "not  otherwise  specified"  (codes 
ending  in  an  8)  or  "unspecified"  (codes 
ending  in  9)  or  something  else. 

Response  Coding  guideline  #5  states, 
"When  a  non-specific  ICD-9-CM  code 
is  submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indication  for  the  test  above."  In 
including  this  statement  in  the  coding 
guideline,  the  Committee  was  not 
addressing  the  "not  otherwise 
specified  '  or  "unspecified"  codes 
exclusively.  Rather,  the  list  of  covered 
codes  frequently  includes  codes  that  are 
very  broad  and  encompass  several 
related  but  different  conditions,  only  a 
few  of  which  would  justify-  the  test  in 
question. 

For  example,  assume  that  a  given 
code  (X)  is  appropriate  for  three 
conditions  (A.  B.  and  C).  An  indication 
for  test  1  is  condition  A  The  coding 
guideline  is  intended  to  remind  users 
that  if  you  report  code  X  for  test  1,  it  is 
expected  that  the  patient  have  condition 
A  In  other  words,  if  upon  medical 
review  of  the  chart,  the  contractor  finds 
that  the  patient  only  has  condition  B. 
which  is  not  included  in  the 
indications,  it  may  deny  the  claim 
despite  the  fact  that  code  X  is  included 
in  the  list  of  codes  that  support  medical 
necessity 

Comment    Many  commenters 
suggested  additional 

ICD-9-CM  diagnosis  codes  be  added 
to  the  various  policies.  The  commenters 
generally  did  not  provide  rationale  for 
the  suggestions  and  none  of  the  requests 
were  supported  with  scientific  evidence 
as  we  specifically  requested  in  the 
preamble  of  the  March  10.  2000 
proposed  rule  In  short,  the  commenters 
asserted  the  policies  were  incorrect  or 
incomplete  without  providing 
explanation  or  support  for  their 
concern. 


Response:  As  described  in  the 
preamble  to  the  March  10.  2000 
proposed  rule  and  in  response  to 
another  comment  above,  the  Committee 
developed  the  policies  in  a  systematic 
and  uniform  manner  The  Committee 
developed  the  narrative  portion  of  the 
NCDs  based  on  scientific  evidence  That 
is.  the  narrative  indications  for  a  test 
were  evidence  based.  Once  the  narrative 
indications  were  developed,  the 
Committee  attempted  to  identify  the 
1CD-9-CM  codes  that  appropriately 
translated  the  narrative. 

The  Committee  provided  a  brief 
public  comment  period  nn  the  policies 
as  developed  by  the  workgroups  before 
the  full  Committee  discussion  of  the 
issue  and  before  the  rule  was  published 
by  Centers  for  Medicare  &  .Medicaid 
Services  on  March  10.  2000  During  this 
public  comment  period,  numerous 
suggestions  for  coding  changes,  similar 
to  those  received  during  this  public 
comment  period,  were  made  In 
considering  these  public  comments,  the 
Committee  decided  that  unless  the 
coding  changes  were  supported  by 
medical  evidence,  the  Committee  would 
continue  to  look  to  the  narrative 
indications  and  make  a  determination  if 
the  suggested  code  was  an  appropriate 
translation  of  the  narrative. 

It  is  critical  that  the  narrative 
indications  for  the  proposed  policv  and 
the  ICD-9-CM  codes  that  support 
medical  necessity  be  consistent.  Thus, 
in  order  for  us  to  add  codes  to  the  list 
of  ICD-9-CM  codes  that  support 
medical  necessity,  those  codes  must 
either  be  determined  to  be  an 
appropriate  translation  of  an  existing 
indication,  or  we  must  add  a  new 
indication  for  the  test  in  the  policy 
narrative  The  preamble  to  the  March 
10.  2000  proposed  rule  in  soliciting 
public  comments  on  the  policies  clearly 
requested  that  any  suggested  changes  be 
accompanied  by  scientific  literature 
supporting  the  change.  Since  both  the 
Medicare  NCD  process  and  the 
negotiating  committee  use  evidence- 
based  decision  making,  it  would  not  be 
appropriate  to  use  opinion-based 
decision  making  to  change  the  proposed 
policies  in  responding  to  the  public 
comments.  Therefore,  we  believe  the 
approach  similar  to  that  taken  bv  the 
negotiating  committee  in  handling  the 
comments  it  ret;eived  from  the  public  is 
a  reasonable  and  appropriate  means  of 
addressing  the  suggestion  for  coding 
changes  that  were  submitted  to  us 
during  the  public  (  omment  period  on 
the  March  10.  2000  proposed  rule. 

Since  none  of  the  suggested  coding 
changes  we  received  on  the  proposed 
coverage  policies  was  accompanied  bv 
scientific  literature,  we  looked  to  the 
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proposed  narrative  indications  in 
determining  if  the  code  was  an 
appropriate  addition  to  the  ICD-9-CM 
list  in  the  policy.  We  used  a  team  of  our 
physicians  and  coding  experts  to 
evaluate  each  of  the  codes  that  was 
suggested  during  the  public  comment 
period.  The  team  carefully  studied  the 
narrative  descriptions  of  the  indications 
for  the  test  in  the  proposed  NCDs.  When 
the  suggested  code  was  a  reasonable 
application  of  the  existing  narrative,  we 
added  the  code  to  the  list. 

Our  physicians  acknowledged  that 
many  of  the  ICD-9-CM  codes  that  were 
suggested  might  be  clinically 
understandable  in  certain  situations. 
However,  gathering  the  scientific- 
evidence  and  conducting  the  analysis 
necessary  to  make  a  reasonable 
determination  as  to  the  appropriateness 
of  adding  indications  to  the  proposed 
policies  for  each  of  the  multitude  of 
codes  suggested  would  be  a  daunting 
task  and  would  have  resulted  in 
unreasonable  delay  in  the  finalization  of 
the  policies  We  do  not  believe  it  is 
appropriate  to  further  delay  adoption  of 
the  proposed  policies  to  conduct  this 
search  for  medical  evidence  to  support 
unsubstantiated  suggestions.  However, 
requestors  are  free  to  use  the  national 
coverage  decision  process  (published  in 
the  April  27.  1499  Federal  Register  (64 
FR  22619)  and  on  the  Internet  at 
http://vi-H-w.cms.gov/coverage/8al.htm) 
to  request  further  refinement  of  the 
national  coverage  decisions. 

The  following  codes  were  suggested 
for  addition  to  specific  policies.  We 
believe  these  codes  are  an  appropriate 
translation  of  the  indications  listed  in 
thf  policy  and  we  are  adding  them  to 
the  1CD-9-CM  codes  covered  by 
Medicare. 

Blood  glucose:  780.31.  781.0.  783.6 
Djgo.v/n  429.2.  972.0 
Fecai  Occult  Blood  Test:  003.0.  003.1. 

095.2,  095.3,  098.0,  098.7.  098.84, 

139.8,  159.0-159.9.  569.82,  569.83, 
596.1.  751.1 

Gamma  Glutamvl  Transferase:  230.7, 

230.9,  642.5,  782.4,  789.1,  790.4, 
790.5,  V42. 7 

Lipids:  278.00.  401  0-401.9.  402.00- 
402.91.  403  00-403.91.  404. 00- 
404.93.  405.01-405.99,  V42.7 

Prostate  Specific  Antigen:  236.5,  599.6, 

788.30.  788.41,  788.43,  788.62 
Human  immunodeficiency  virus  testing 

iDiaenosisI:  263.0.  263.1,  263.9,  486 
Partial  thromboplastin  time:  362.30, 

362.31,  362.32,  362.33.  362.34, 
362.35,  362.36.  362.37.  410. 0-9. 

456.8.  530  82, 

Prothrombin  time:  786.50,  V12.51- 

V12.59 
Iron  studies:  579.8,  579.9,  713.0,  716.4- 

716.9,  V56.0,V56.8 


Thyroid:  290.3,  297.1,  333.99,  358.1. 
359.5,  376.21,  376.22.425.7 

The  following  codes  were  suggested 
for  changes  to  the  NCDs. 

Our  physician  staff  and  coding 
experts  reviewed  these  codes.  Based  on 
their  clinical  judgment  and  knowledge 
of  coding  guidelines,  we  do  not  believe 
these  codes  appropriately  stem  from  the 
indications  included  in  the  respective 
policies. 
Blood  counts:  300.00,  300.01,  575.6, 

V45  89,  715.00-715.98,  716.00.  716.99 
Blood  glucose:  279.9,  357.2,  357.8, 

785.1.  800.00-804.99.  805.00-806.79. 

850.00-854.19,  V22.0-V22.2,  V72.73- 

V72.84.  V72.81 
Iron  studies:  253.5.  276.0,  276.1,  278, 

282.0,  282.1,  282.2,  282.3,  282.4, 

282.5,  282.60-282.63.  282.69,  282.7, 

282.8.  282.9.  283.0-283.9,  289.0- 

289.9.  333.99,  564.5,  607.84,  708.8. 
714.0-714.9,  715.0-715.9,  716.0- 

716.3,  733,  758.0.  758.1-758.9,  775.3, 

780.4,  790.4 

Partial  thromboplastin  time:  036,  040, 
041.  050.  054,  056,  078.5.  081,  082, 
083,  084.  085,  086,  087.  115.  117.3. 
152.0-152.9,  162,  171.  174,  183.  185, 
188.0-188.9,  198.1,  204,  205.  206, 
207.  208,  239.4,  239.5,  250.1,  282, 
283,  285.0,  287.3,  289.5,  290.40- 
290.43,  331.81,  345.3,  369.1-369.9, 
377.53.  377.62,  386.2,  386.5,  394.0- 
394.9,  395.0,  395.2,  396.0-396.9, 
397.0-397.9,  398.0,  398.90-398.99, 
411.1.411.81.411.89,413.0.413.1. 
413.9,  414.00-414.05,  414.8,  414.9. 

415.0,  415.11.  415.99.  416.9.  424.0. 

424.1,  424.90,  424.2.  424.3,  424.91, 
425.0-425.9,  427.0--127.9,  436,  437, 
440.0-440.9,  443.0-443.9.  447.6,  452. 
459  2,  514,  555.0-555.9,  577.0,  671.9, 
710,  746.00,  746.01-746.09,  746.1- 
746.89.  747.1.  786.50.  789.1.  789.5, 
940.  941,  942,  943,  944,  945,  946,  947. 
948.  949,  958.1,  958.4,  991.6,  992.0, 
994  1.  995.0,  996.85,  V12.51 ,  V15.1 . 
V42.2,  V42.7,  V43.2,  V43.4,  V43.60- 
V43.69 

Prothrombin  time:  036.  040.  050,  054, 
056,  078.5,  081.  082,  083,  084,  085, 
086,  087,  115,  117.3.  162,  171,  174, 
183, 185, 204, 205,  206,  207,  208, 
250.1,  282,  283,  287.3,  331.81,  410.0- 

410.9,  435.3.  427,5,  447.6,  577.0,  630, 
710,  747.1,  785.5.  940,  941,  942,  943, 
944,  945,  946,  947,  948.  949.  958.1. 
9584.  991.6,  994.1,  995.0,  996.85, 
V43.60-V43.69.  V72:81.  V72.82. 
V72,83,  V72.84 

Thvroid:  198.82,  518.5,  611.6,  780.53- 
780.57,  786.05,  790.6,  790.94,  793.2, 
995.0,  V58.0 

D/goxi/i  402.00.  402.10,  402.90,  414.01. 
412,  414  02,  414.03,  414.04.  414.05. 

414.10,  414.11,  414.19,  557.1,  746.1- 
746.6,  746.81-746.89,  747.22.  V78,8 


Fecal  Occult  Blood:  003.20-003.24. 

003.8,  003.9,  095.4-095.9,  096.  097.0, 
097.1,  097.9,  098.10-098.19.  098.2, 
098.3-098.39,  098.40-098.49,  098.50- 

098.59,  098.6,  098.81-098.83,  098.85. 
098.89,  139.0,  139.1.  751.2.  V12.79. 
V82.8 

Gamma  Glutamyl  Transferase:  230.0- 

230.6.  231.0-231.9.  232.0-232.9. 

233.0-233.8,  234.0,  234.9,  790.6. 

Vll.3 
Lipids:  427.0-427.2,  427.31,  427.32. 

427.41,  427.42,  427.5,  427.60-427.69. 

436,  443.0,  443.1,  443.8,  443.89. 

443.9.  574.00,  574.01.  574.10.  574.11, 
574.20,  574.21.  574.30.  574.31, 
574.40,  574.41.  574.50,  574.51, 

574.60,  574.61,  574.70,  574.71, 
574.80,  574.81,  574.90,  574.91,  575.2- 
575.8,  783.1,  V67.51 

Glycated  Hemoglobin/Protein:  359.6 
Prostate  Specific  Antigen:  188.8,  222.2, 

584.5-584.9.  596.0-596.9,  599.1,  600, 

606.0,  V71.1,V76.44 

Comment:  One  commenter  submitted 
a  list  of  pregnancy-related  codes  for 
addition  to  the  codes  identified  as 
medically  necessary  for  human 
chorionic  gonadotropin  (HCG), 
quantitative. 

Response:  In  analyzing  requests  for 
additions  of  codes  to  the  list,  we  have 
generally  looked  to  the  indication 
section  of  the  proposed  policies.  The 
indication  section  of  the  HCG  proposed 
policy  states  that  HCG  is  useful  for 
diagnosis  of  pregnancy  and  pregnancy- 
associated  conditions.  We  note  that  the 
proposed  policv  is  exclusivelv 
quantitative  HCG  (CPT  code  84702).  The 
proposed  policy  is  not  applicable  for 
qualitative  HCG.  Based  on  review  of 
scientific  evidence,  such  as  textbooks 
(Clinical  Interpretation  of  Laboratorv 
Tests  by  Frances  K.  Widen,  M.D.)  and 
advice  of  medical  consultants,  we 
believe  the  language  in  the  indications 
of  the  proposed  policy  relative  to  the 
utility  of  quantitative  hCG  for 
diagnosing  pregnancy  is  overly  broad 
and  inaccurate.  Pregnancy  tests  for  the 
diagnosis  of  pregnancy  use  qualitative 
methods  of  identifying  HCG,  rather  than 
quantitative  methods.  Quantitative  HCG 
in  pregnant  patients  is  useful  to  monitor 
patients  with  suspected  complications 
of  pregnancy,  such  as  ectopic  or  molar 
pregnancy. 

We  believe  the  Committee  had  this 
understanding  of  the  policy  in  that  the 
list  of  covered  codes  included  vaginal 
bleeding,  molar  pregnancy,  missed 
abortion,  ectopic  pregnancy,  threatened 
abortion,  and  pregnancy  Thus,  the 
codes  do  not  coincide  with  the  language 
of  the  test  being  useful  for  diagnosing 
pregnancy.  That  is.  codes  that  indicate 
suspected  pregnancy,  such  as  the 
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absence  of  menstruation,  are  not 
included. 

Consequently,  we  are  altering  the 
indications  for  the  policy  for  HCG  in 
this  final  rule  to  more  precisely  describe 
the  utility  of  quantitative  HCG'.  The  final 
policy  will  read,  in  addition,  HCG  is 
useful  for  monitoring  pregnant  patients 
with  vaginal  bleeding,  hypertension 
and/or  suspected  fetal  loss."  Given  this 
revised  indication,  we  believe  the 
following  codes  suggested  by  the 
commenter  should  be  added  to  the  list 
of  codes  covered  bv  Medicare:  634  0. 

636.0,  642.3.  642.4.  642.5.  642.6.  642.7. 
642.9.  The  following  codes,  suggested 
by  the  commenter  are  not  being 
included  at  this  time:  623.8.  626.0. 

626.1,  646.5.  658.1.  658.2,  658  3.  658.4, 

659.2,  659.3.  V22.2.  Further,  we  are 
deleting  codes  V22.0  and  V22.1  from  the 
list  of  covered  codes.  These  codes 
indicate  normal  pregnancy.  We  do  not 
believe  that  quantitative  HCG  is 
reasonable  and  necessary-  for  a 
pregnancy  that  is  confirmed  as  normal. 

Comment:  Seventeen  commenters 
addressed  the  proposed  NCD  on  the 
collagen  crosslinks  test.  Fifteen  of  the 
commenters  generally  expressed 
support  for  adopting  the  NCD  on  the 
collagen  crosslinks  test  in  the  final  rule 
but  suggested  clarification  and  revision 
in  a  number  of  different  areas.  One  other 
commenter  questioned  the  clinical 
usefulness  and  reliability  of  the  test  and 
concluded  that  Medicare  should  not 
reimburse  it. 

Another  commenter  did  not  indicate 
whether  or  not  he  supported  the 
proposed  national  policy,  but  expressed 
the  view  that  there  were  internal 
inconsistencies  in  the  policy  that 
needed  to  be  clarified  before  publication 
in  the  final  rule.  Only  one  of  the 
commenters  produced  scientific 
evidence  for  their  views:  however, 
much  of  this  evidence  had  already  been 
reviewed  the  rest  of  the  negotiating 
committee  and  us  during  the 
deliberations. 

Response:  There  was  considerable 
discussion  "at  the  November  1998 
meeting  of  the  negotiation  Committee 
on  this  proposed  policy  as  well.  It  also 
noted  that  this  was  a  field  that  was 
changing  rapidly.  We  believe  that  the 
evidence  available  supports  the  policy. 
Since  the  field  is  rapidly  changing  and 
there  are  limited  and  inconsistent 
findings  in  the  literature,  it  is  not 
surprising  that  we  received  several 
inconsistent  comments  on  this  proposed 
policy.  That  is,  some  commenters 
believe  the  policy  is  too  restrictive,  and 
others  believe  it  goes  beyond  what  is 
supported  by  the  science.  We  note, 
however,  that  most  of  the  commenters 
believe  that  the  policy  is  basically 


sound,  but  they  were  requesting 
refinements.  After  careful  studying  of 
the  comments  and  the  limited 
additional  scientific  literature  submitted 
by  the  commenters,  we  do  not  believe 
that  the  public  comments  have 
presented  such  a  radically  different 
view  as  to  undermine  the  policy  we  had 
proposed  and  which  was  recommended 
by  the  Committee. 

Therefore,  we  are  including  the 
collagen  crosslinks  policy  in  the  final 
rule  with  only  minor  clarification  as  we 
explain  in  our  response  to  several  of  the 
more  specific  comments  summarized 
below.  We  invite  commenters  tn  use  the 
.NCD  process  that  was  published  in  the 
April  27.  1999  Federal  Register  (64  FR 
22619)  to  request  further  changes  in  the 
policy. 

Comment:  Some  of  the  commenters 
expressed  concern  that  the  NCD  on  the 
collagen  crosslinks  test  did  not 
recognize  that  these  tests  mav  be  useful 
in  men  who  have  degenerative  bone 
loss.  The  commenters  noted  that  while 
the  majority  of  bone  loss  patients  are 
women,  bone  loss  can  also  affect  men  as 
well — especially  those  over  70  years  of 
age. 

Response:  We  agree  that  the  collagen 
crosslinks  test  may  be  useful  in 
assessing  or  monitoring  the  treatment 
regimens  of  men  who  have  osteoporosis. 
Paget's  disease,  or  are  otherwise  at  risk 
for  degenerative  bone  loss.  We  did  not 
intend  to  exclude,  nor  do  we  believe 
that  the  proposed  NCD  should  be 
interpreted  to  preclude  men  from 
coverage  of  collagen  crosslinks  tests  as 
long  as  one  of  the  applicable  medical 
indications  for  coverage  is  met. 
Nonetheless,  we  have  clarified  this 
point  in  the  final  rule  by  revising  the 
fourth  sentence  of  the  indications" 
section  of  the  NCD  to  provide  that 
"Coverage  for  bone  marker  assays 
should  be  established  *    *   *  for  younger 
beneficiaries  and  for  those  men  and 
women  who  might  become  fast  losers 
because  of  some  other  therapy  such  as 
glucocorticoids." 

Comment:  Nine  commenters 
indicated  that  the  proposed  NCD  on  the 
collagen  crosslinks  test  reflects  that 
these  tests  may  be  performed  on  urine, 
but  not  on  serum  samples.  One  of  these 
commenters  stated  that  the  FD.A.  had 
approved  the  serum-based  technique  as 
"substantially  equivalent"  to  the  urine- 
based  version  and  offered 
documentation  in  support  of  adding  it 
to  the  urine-based  collagen  crosslinks 
test  in  the  final  rule.  Another 
commenter  mentioned  that  the  serum- 
based  technique  might  be  a  more 
reliable  test  of  bone  turnover  than  the 
urine  test,  but  suggested  that  there  was 
insufficient  information  available  to 


determine  whether  either  test  was 
clinically  useful  for  monitoring  drug 
therapy  for  individuals  with  or  at  risk 
for  bone  loss. 

Response:  We  recognize  that  since  the 
proposed  Medicare  NCD  on  urine-based 
collagen  was  negotiated,  the  FDA 
approved  the  serum  collagen  crosslinks 
test  in  Februan-  1999  for  the  purpose  of 
assessing  or  monitoring  drug  therapy  for 
individuals  with  or  at  risk  for  bone  loss. 
However,  serum  collagen  crosslinks  test 
was  not  part  of  the  negotiated 
rulemaking.  We  do  not  believe  it  is 
appropriate  to  include  additional  tests 
that  were  not  subject  to  negotiation  in 
this  final  rule  That  is.  the  negotiated 
rulemaking  committee  carefully  selected 
the  tests  for  which  it  wished  to  negotiate 
a  coverage  NCD 

The  commenter  noted  that  the  FDA 
had  determined  that  the  serum-based 
technique  is  "substantially  equivalent" 
to  the  urine-based  version  The  criteria 
the  FDA  uses  in  making  determinations 
related  to  substantial  equivalency  under 
section  510(k)  of  the  Food.  Drug  and 
Cosmetic  Act  is  significantly  different 
from  the  scientific  evidence  we  consider 
in  making  "reasonable  and  necessary" 
determinations  under  Medicare.  FDA 
does  not  require  clinical  data  or 
outcomes  studies  in  making  a 
determination  of  substantial 
equivalency  for  the  purpose  of  device 
approval  under  section  510(k)  of  the 
Food.  Drug,  and  Cosmetic  Act.  Medicare 
evidence-base  dfHrisions  consider 
medical  benefit  and  clinical  utility  of  an 
item  or  service  in  determining  whether 
the  item  or  ser\ice  is  considered 
reasonable  and  necessary  under  the 
Medicare  program  Thus,  a  substantial 
equivalency  approval  under  section 
510(k)  of  FDA  is  not  sufficient  for 
making  determination  concerning 
Medicare  coverage 

When  sufficient  clinical  studies  have 
been  done  on  the  serum  tests,  we 
encourage  the  commenters  to  use  the 
NCD  process  published  in  the  April  27, 
1999  Federal  Register  to  request 
inclusion  of  serum  version  of  the  test  in 
the  collagen  crosslinks  NCD.  In  the 
meantime,  in  the  absence  of  an  .NCD  on 
the  serum  collagen  crosslink  test. 
Medicare  contractors  will  have  local 
discretion  in  deciding  whether  this  type 
of  collagen  crosslinks  test  is  medically 
necessary  for  assessing  or  monitoring 
bone  loss  therapy. 

Comment  Fifteen  commenters 
indicated  that  available  scientific 
evidence  and  clinical  expert  opinion 
support  the  view  that  contrary  to  the 
first  paragraph  of  the  indications" 
section  of  the  proposed  NCD  on  the 
coverage  of  collagen  crosslinks  tests, 
rapid  bone  loss  frequently  does  occur 
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after  age  65.  In  view  of  their  concerns, 
the  commenters  have  recommended  that 
the  first  paragraph  of  the  "Indications 
section"  be  deleted  or  substantially 
revised  in  the  final  rule. 

Response:  In  response  to  the 
commenters'  concerns,  we  re-examined 
the  scientific  evidence  considered  by 
the  negotiating  Committee  and  that  was 
submitted  during  the  public  comment 
period  on  the  collagen  crosslinks 
proposed  NCD.  In  the  studies  we 
reviewed,  the  sensitivity  and  specificity 
of  the  biochemical  markers  was 
relatively  low.  and  there  are  wide 
confidence  intervals  associated  with  the 
results.  We  believe  these  factors 
demonstrate  the  clinical  utility  of 
biochemical  markers  only  for  patients 
who  are  rapid  bone  losers. 

The  commenters  do  not  appear  to 
dispute  the  determination  that  collagen 
crosslinks  are  most  clinically  useful 
only  for  rapid  bone  losers.  Rather,  the 
commenters  believe  that  many  patients 
over  age  65  are  considered  rapid  bone 
losers.  While  several  practicing 
physicians  indicated  that  in  their 
clinical  judgment  patients  over  age  65 
frequentlv  arc  rapid  bone  losers,  this 
clinical  judgment  was  not  supported 
with  clinical  studies  to  indicate  the 
extent  to  which  rapid  bone  loss  may  be 
a  significant  problem  for  Medicare 
beneficiaries  age  65  and  older. 

Further,  in  our  review  of  the 
literature,  we  did  not  find  scientific 
evidence  either  supporting  or  disputing 
this  assertion.  In  the  absence  of 
evidence  to  support  this  clinical 
judgment,  we  are  not  convinced  that  the 
policy  negotiated  by  the  Committee  is 
inappropriate  In  short,  we  find  no 
persuasive  reasrin  to  revise  the  proposed 
policy.  Therefore,  we  believe  that  the 
first  paragraph  of  the  "Indications" 
section  of  the  proposed  NCD  on  this  test 
should  be  included  unchanged  in  the 
final  rule  except  for  the  clarification 
discussed  above  with  respect  to  men. 

We  would  point  out.  however,  that 
the  age  limitation  is  not  an  absolute 
exclusion  from  coverage.  The  language 
in  the  NCD  states,  "Generallv  speaking, 
collagen  crosslink  testing  is  useful 
mostlv  in  fast  losers'  of  bone.  The  age 
whon  these  bone  markers  can  help 
direct  therapy  is  often  pre-Medicare.  Bv 
the  lime  a  fast  loser  of  bone  reaches  age 
65.  she  will  most  likely  have  been 
stabilized  by  appropriate  therapy  or 
have  lost  so  much  bone  mass  that 
further  testing  is  useless."  Thus, 
physicians  who  encounter  an  occasional 
patient  age  65  and  over  for  whom  thev 
have  reason  to  believe  collagen 
crosslinks  testing  is  clinicallv  useful, 
mav  obtain  Medicare  coverage  through 
documentation  that  the  service  is 


reasonable  and  necessary  for  that 
patient. 

Comment:  One  commenter  noted  that 
there  appears  to  be  an  inconsistency  in 
the  proposed  NCD  for  collagen  crosslink 
tests  because  the  list  of  ICD-9  codes  for 
this  policy  includes  multiple  myeloma, 
but  this  condition  is  not  included  in  the 
"Indications"  section  for  this  policy.  It 
is  suggested  that  these  two  portions  of 
the  policy  be  made  consistent. 

Response:  We  agree  that  the  two 
portions  of  the  policy  should  be  made 
consistent  The  Committee  operated 
under  the  ground  rules  that  the  codes 
included  under  the  "List  of  ICD-9-CM 
Codes  Covered  by  Medicare  '  should  be 
an  appropriate  representation  of  the 
narrative  indications.  In  addressing  all 
requests  for  changes  to  the  codes  that 
were  received  during  the  comment 
period,  we  have  consistently  held  that 
the  codes  must  be  a  codification  of  a 
condition  that  was  included  in  the 
indication  section  of  the  NCD. 
Therefore,  we  have  removed  ICD-9-CM 
codes  203.00  and  203.01  ft-om  the  list  of 
ICD-9-CM  codes  covered  by  Medicare 
for  collagen  crosslinks.  If  commenters 
believe  this  is  an  appropriate  indication 
for  collagen  crosslinks,  they  may  use  the 
NCD  process  described  in  the  April  27, 
1999  Federal  Register  to  submit 
scientific  evidence  in  support  of  the 
change. 

Comment:  One  commenter  also  stated 
that  if  the  purpose  of  the  proposed  NCD 
for  collagen  crosslink  tests  is  to  permit 
this  test  to  be  used  to  diagnose  the 
presence  of  osteoporosis  or  the  risk  of 
developing  it,  we  should  determine  how 
frequently  this  test  may  be  used  for  this 
purpose  and  whether  collagen 
crosslinks  and  bone  mineral  density 
tests  may  be  done  in  the  same  period  for 
diagnosing  osteoporosis.  Otherwise,  the 
commenter  noted  that  the  predisposing 
conditions  for  osteoporosis  should  be 
deleted  as  acceptable  conditions  for 
coverage  of  this  test,  and  only  the 
conditions  for  coverage  of  monitoring 
known  osteoporosis  treatment  should  be 
allowed. 

Response:  The  purpose  of  the 
proposed  NCD  for  the  collagen 
crosslinks  test  was  not  to  permit 
coverage  of  the  test  to  diagnose  the 
presence  of  osteoporosis  or  the  risk  of 
developing  it.  Rather,  the  purpose  of  the 
test,  as  stated  in  the  proposed  NCD,  was 
to  (1)  identify,'  individuals  with  elevated 
bone  resorption,  who  have  osteoporosis 
in  whom  response  to  treatment  is  being 
monitored.  (2)  predict  response  (as 
assessed  by  bone  measurements)  to 
FDA-approved  antiresorptive  therapy  in 
postmenopausal  women,  and  (3)  assess 
response  to  treatment  of  patients  with 
osteoporosis,  Paget's  disease  of  the 


bone,  or  at  risk  for  osteoporosis  for 
which  treatment  may  include  FDA 
approved  antiresorptive  agents,  anti- 
estrogens  or  selective  estrogen  receptor 
moderators.  We  are  including  this 
language  unchanged  in  the  final  rule.  It 
should  be  interpreted  to  mean  that  all 
covered  indications  for  collagen 
crosslinks  in  the  final  rule  relate  solely 
to  the  assessment  or'hionitoring  of 
treatment  regimens  for  postmenopausal 
women,  patients  with  osteoporosis. 
Paget's  disease  of  the  bone,  or  others 
who  are  at  risk  for  osteoporosis.  None  of 
the  covered  conditions  relate  to  the 
diagnosis  of  osteoporosis  or  the  risk  of 
developing  osteoporosis. 

Comment:  Fifteen  commenters 
expressed  the  view  that  the  proposed 
NCD  on  collagen  crosslinks  tests  should 
be  implemented  immediatelv  upon 
publication  of  the  fin^d  rule  without  the 
12-month  delay  in  the  effective  date  and 
tlie  additional  grace  period  of  up  to  12- 
months  beyond  the  effective  date  called 
for  in  the  March  10.  2000  proposed  rule. 
One  of  the  commenters  stated  that  our  * 
reasoning  in  the  March  10.  2000 
proposed  rule  for  the  delayed 
implementation  that  referenced  the 
need  for  time  to  allow  for  educational 
efforts  and  computer  systems  changes  to 
be  made  for  the  various  new  policies 
was  not  applicable  to  the  collagen 
crosslinks  test  for  several  reasons.  First, 
the  commenter  suggested  that  the 
volume  of  Medicare  collagen  crosslink 
test  claims  anticipated  is  so  negligible 
that  the  immediate  implementation  of 
the  NCD  on  the  test  would  not  disrupt 
the  Medicare  claims  process  or  cause 
related  education  or  computer  systems 
problems.  Second,  the  commenter 
believes  that  the  collagen  crosslinks  test 
has  a  unique  legal  status  that 
necessitates  that  it  be  excluded  from  the 
delay  in  the  effective  date  that  has  been 
proposed  for  all  of  the  clinical 
diagnostic  test  NCDs  that  have  been 
developed.  Specifically,  the  commenter 
suggested  that  the  collagen  crosslinks 
test  is  subject  to  the  provisions  of 
section  4106  of  the  BBA.  which 
mandated  national  coverage  for  bone 
mass  measurements  effective  luly  1 . 
1998. 

Response:  We  continue  to  believe  that 
the  concerns  expressed  by  the 
negotiating  committee  relative  to  the 
need  for  the  delayed  effective  date  to 
allow  for  important  education  and 
systems  changes  to  be  completed  is 
appropriate  and  should  be  applied  in 
the  final  rule  to  all  of  the  23  NCDs. 
including  the  one  on  collagen  crosslink 
tests.  We  recognize  that  the  volume  of 
Medicare  collagen  crosslink  test  claims 
that  may  be  anticipated  may  be  small  in 
comparison  to  the  volume  of  Medicare 
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claims  for  the  other  22  clinical 
laboratory  tests,  but  the  lower  volume  of 
claims  expected  will  not  preclude  the 
need  for  important  educational  efforts 
and  systems  changes  to  be  made  for  the 
collagen  crosslinks  test. 

As  for  the  commenters  suggestion 
that  the  collagen  crosslinks  test  has  a 
unique  legal  status  under  section  4106 
of  the  BBA  that  should  allow  it  to  be 
excluded  from  the  delay  in  the  effective 
date  of  the  various  policies,  we  disagree 
that  this  is  the  case  Section  4106(b)  of 
the  BBA  amended  the  law  to  provide 
that  payment  for  bone  mass 
measurements  that  are  covered  under 
the  new  benefit  must  be  made  under  the 
Medicare  physician  fee  schedule,  as 
provided  in  section  1848(j)(3)  of  the  Act. 
We  have  interpreted  these  provisions  in 
the  interim  final  rule  that  was  published 
on  June  24.  1998  (63  FR  34320)  on 
coverage  and  payment  for  bone  mass 
measurements  to  mean  that  the  scope  of 
the  benefit  includes  bone  densitometry 
or  bone  sonometry  procedures  that  are 
performed  with  devices  that  have  been 
approved  or  cleared  for  marketing  bv 
the  FDA  We  did  not  include  coverage 
of  crosslink  tests  within  the  bone  mass 
measurement  benefit.  Collagen  crosslink 
tests  are.  in  fact,  clinical  laborator\'  tests 
that  are  paid  for  under  the  Medicare 
clinical  laborator\'  fee  schedule,  and 
Medicare  coverage  of  these  tests  has 
been  addressed  under  section  4554  of 
the  BBA,  which,  of  course,  mandated 
this  negotiated  rulemaking  process  for 
the  coverage  of  certain  clinical 
laboratoPt'  tests.  Collagen  crosslinks 
measure  bone  resorption  and  are  used  to 
monitor  the  effectiveness  of 
antiresorptive  therapy.  We  do  not 
believe  collagen  crosslinks  tests  are 
appropriately  considered  bone  mass 
measurements. 

Comment:  Ten  commenters  suggested 
that  we  develop  a  specific  process  for 
updating  policies  and  to  introduce 
additional  national  coverage  decisions 
without  having  to  wait  for  the  biennial 
review. 

Response:  It  is  not  necessarv  to  wait 
for  the  biennial  review  in  order  to 
request  changes  in  the  Medicare 
national  coverage  decisions.  As  we 
noted  in  the  preamble  to  the  March  10. 
2000  proposed  rule.  Medicare  has 
announced  a  new  process  for  making 
requests  for  new  Medicare  national 
coverage  decisions  or  for  requesting 
changes  to  current  coverage  decisions 
The  coverage  process  was  delineated  in 
a  notice  in  the  Federal  Register 
published  April  27.  1999.  and  is 
available  on  the  Internet  at  http:// 
^^'v^'\^' cms gov/coverage/fini  htm 

We  should  point  out  that  the  new 
coverage  process  includes  an 


opportunitv  for  members  of  the  public 
to  participate  in  coverage  decisions.  We 
post  all  pending  coverage  issues  on  the 
Internet  and  welcome  the  submission  of 
evidence  related  to  ever\'  issue  In 
addition,  for  some  issues,  we  hold 
public  meetings  of  the  Medicare 
Coverage  Advisory  Committee  (MCAC) 
to  assist  us  in  assessing  the  evidence. 
We  have  established  a  specific  MCAC 
panel  to  address  diagnostic  issues,  such 
as  clinical  diagnostic  laboratory  tests. 

We  intend  to  solicit  changes  in  the 
laboraton.-  policies  bienniallv.  as 
directed  in  section  4554  of  the  BBA.  In 
addition,  we  will  accept  requests  for 
changes  to  current  policies  at  anv  time, 
as  long  as  they  comply  with  the 
requirements  in  the  coverage  notice. 

Comment  One  commenter  was 
concerned  that  implementation  of  the 
final  rule  may  result  in  denial  of 
payment  for  laborator\  services  that  are 
currently  being  paid  by  Medicare.  The 
commenter  suggested  that  a  laboratory- 
should  be  able  to  rely  on  the  existing 
local  medical  review  policies  (LMRP) 
without  fear  of  claims  denial  and 
potential  government  enforcement 
action  until  the  applicable  contractor 
changes  its  LMRP  or  until  the  proposed 
rule  is  effective. 

Response:  We  agree  with  the 
commenter  that  the  final  rule  should  not 
be  enforced  before  its  effective  date. 
Contractors  should  be  using  their 
existing  local  policies  until  these 
policies  become  effective  Once  these 
national  coverage  decisions  become 
effective,  contractors  will  need  to  use 
these  policies  as  they  are  published. 
LMRPs  may  not  conflict  with  the  23 
national  coverage  decisions  outlined  If 
a  LMRP  conflicts  with  a  national 
coverage  decision,  the  contractor  is 
required  to  change  it  so  it  complies  with 
the  national  coverage  decision.  When  a 
national  coverage  decision  is  silent  on 
an  issue,  such  as  frequencv  guidance,  a 
contractor  may  develop  an  LMRP  that 
supplements  the  national  coverage 
decision.  However,  the  LMRP  may  not 
conflict  with  the  national  coverage 
decision. 

Appropriate  Use  of  Procedure  Code 

Comment:  Three  commenters 
expressed  the  view  that  it  is  not 
appropriate  to  use  modifier  -  59  for 
medically  necessary  repeat  clinical 
laboratory  tests  for  the  same  CPT  code 
for  the  same  beneficiary'  on  the  same 
day  because  that  modifier  applies  to 
physician  procedures  and  not  clinical 
laborator>'  tests.  They  indicated  that 
modifier  -  91  is  specifically  designed 
for  clinical  laboratory  tests,  and  is  a 
more  appropriate  modifier  to  use  in 


billing  for  medically  necessar\'  repeat 
tests  of  this  type. 

Response:  The  issue  of  use  of 
modifiers  -  59  and  -  91  can  be 
confusing.  Both  modifiers  have  a  place 
in  coding  repeat  clinical  diagnostic 
Iaborator>-  tests  Modifier  -91  is 
appropriate  when  in  the  course  of 
treatment  of  the  patient  it  is  necessan' 
to  repeat  the  same  laboraturv  test  on  the 
same  day  to  obtain  subsequent  test 
results,  such  as  when  a  benefician* 
requires  repeated  blood  tests  that  were 
performed  at  different  intervals  during 
the  same  day 

The  commenters  are  correct  that  the 
new  modifier  -  91  that  was  added  by 
the  .\merican  Medical  Associations 
CPT  Editorial  Panel,  as  part  of  its  vear 
2000  update,  is  specifically  designed  for 
the  reporting  of  that  type  of  repeated 
test.  For  example,  if  an  arterial  blood 
sample  is  drawn  from  a  patient  at  three 
different  intervals  on  the  same  dav.  and 
the  blood  testing  is  performed  three    • 
times  that  same  day.  then  CPT  code 
82803.  Gas.  blood,  anv  combination  of 
pH.  PC02.  P02,  CO2.'HC03  (including 
calculated  oxygen  saturation),  should  be 
reported  as  follows:  82803.  82803-91, 
and  82803-91.  We  believe  one  of  the 
examples  provided  in  the  March  10. 
2000  proposed  rule — Biochemical 
studies  performed  on  different  samples. 
for  example,  renins  (CPT  code  84244) — 
is  an  example  of  when  the  modifier  -  91 
is  appropriate. 

The  purpose  of  the  Committee 
consensus  on  the  use  of  modifier  -  59 
was  to  resolve  coding  situations  that 
were  presented  to  the  Committee  by  the 
microbiology  community  that  do  not 
meet  the  definition  of  repeated  tests  for 
which  modifier  -91  is  appropriate 
They  cited  situations,  for  example,  in 
which  samples  or  cultures  are  taken 
from  a  patient  from  different  anatomical 
sites,  or  even  different  wounds,  and 
then  are  tested  the  same  day.  W'e  believe 
that  the  use  of  modifier  -  59  in 
reporting  multiple  claims  submissions 
by  a  clinical  laboratory-  for  the  same  CPT 
code  for  the  same  beneficiar\-  on  the 
same  day  is  the  appropriate  way  to 
handle  these  situations  and  is  consistent 
with  established  CFT  coding 
conventions.  We  ha\-e  consulted  with 
the  American  Medical  Association,  the 
proprietors  of  the  CPT  coding  system 
including  modifier,  in  ensuring  that 
modifier  -  59  is  the  appropriate  means 
of  indicating  repeat  laborator\'  test 
coding  when  there  are  two  tests 
involving  different  sites.  As  mentioned 
in  the  preamble  to  the  March  10.  2000 
proposed  rule,  a  few  examples  of 
appropriate  use  of  modifier  -  59  would 
be  the  following: 
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•  Multiple  blood  cultures  (CPT  codes 
87040  and  87103).  generally  2-3 
rollectpd  from  different  sites  to 
document  etiology  nf  sepsis. 

•  Multiple  lesion  samples  collected 
from  distinct  anatomic  sites  for  culture 
for  bacteria  (CPT  codes  87070  and 
87075). 

Comment:  One  commenter  noted  that 
it  is  the  experience  of  its  organizations 
members  that  some  Medicare 
contractors  are  not  currently  accepting 
the  use  of  modifier  -  59,  and  it  is 
suggested  that  we  should  issue  an 
instruction  to  its  contractors  to  ensure 
that  they  will  accept  multiple  claims 
submitted  by  laboratories  using  modifier 
-59. 

Response:  We  agree  that  all  Medicare 
contractors  processing  laboratory  claims 
should  be  accepting  both  modifier  -  59 
and  modifier  -91  when  used 
appropriately  in  billing  for  medically 
necessan,  laboratory  services  for  the 
same  C^PT  code  for  the  same  beneficiary' 
on  the  same  day.  as  described  above  in 
our  reply  to  the  previous  comment.  We 
will  clarify  the  use  of  these  two 
modifiers  in  the  instructions  that  We 
will  be  issuing  to  our  contractors. 

Comment:  One  commenter  indicated 
that  there  was  a  need  for  us  to  identiK' 
all  of  those  clinical  laboratory  tests  that 
frequently  result  in  multiple  tests  being 
billed. 

Response:  We  do  not  believe  that  we 
have  the  expertise  or  experience  to 
attempt  to  identify'  all  of  the  various 
clinical  laboratory  tests  that  might 
warrant  the  use  of  modifier  -  59.  If  we 
were  to  attempt  this  action  and  make 
errors  in  omission,  laboratories  would 
not  be  able  to  receive  payment  when  it 
may  become  necessary  to  perform  repeat 
testing  on  patients  to  attend  to  their 
specific  medical  needs.  We  believe  that 
It  is  sufficient  to  provide  a  few  examples 
of  appropriate  use  of  the  modifier, 
which  we  will  repeat  in  our 
instructional  issuance. 

Moreover,  the  Committee  believes 
that  there  was  not  sufficient  time  and 
information  available  for  them  to 
attempt  to  identify  all  the  various 
clinical  laboratory  tests  that  might 
warrant  use  of  modifier  -  59.  As  a 
result,  the  Committee  agreed  that  it 
would  be  sufficient  to  provide  a  few 
examples  are  of  appropriate  use  of  the 
modifier.  We  agree  with  the  Committee 
that  a  few  examples  are  sufficient  to 
address  the  concern  with  the  -  59 
modifier.  Moreover,  we  believe  that  any 
attempt  on  our  part  to  identify  a 
comprehensive  list  of  situations  that 
would  warrant  the  use  of  the  -  59 
modifier  is  likely  to  be  incomplete  due 
to  our  lack  of  field  experience  and 


would  thus  generate  additional 
concerns. 

Documentation  and  Recordkeeping 
Requirements 

Comment:  Three  commenters 
expressed  concern  about  the  process  by 
which  diagnostic  information 
supporting  medical  necessity  is  to  be 
collected  from  the  ordering  physician. 
Two  of  the  commenters  suggested  that 
we  publish  a  guideline  for  collecting 
additional  information  from  the 
ordering  physician.  Another  commenter 
further  suggested  that  our  guideline 
state  the  baseline  effort  required  for 
obtaining  documentation  by  the  entity 
submitting  the  claim.  The  commenter 
suggested  that  claims  should  be  denied 
only  if  the  required  effort  for  obtaining 
the  documentation  has  been  met. 

Response:  We  acknowledge  the 
burden  that  accompanies  the  task  of 
collecting  diagnostic  information  to 
support  medical  necessity.  However,  the 
Act  requires  that  Medicare  only  pay  for 
services  that  are  reasonable  and 
necessarv'.  Medicare  cannot  pay  for 
services  that  do  not  meet  this  standard 
simply  because  the  laboratory  has 
expended  a  specified  amount  of  effort  to 
obtain  documentation.  We  have, 
however,  identified  a  process  for 
requesting  documentation  that  we 
believe  reduces  the  burden  on  the 
laboratories  for  collecting  and 
submitting  information  to  us. 

As  part  of  the  negotiated  rulemaking 
process,  the  Committee  established  a 
consensus  to  the  guidelines  for 
documentation  that  appeared  in  the 
preamble  to  the  March  10.  2000 
proposed  rule.  Specifically,  the 
consensus  statement  and  proposed  rule 
provide  that  the  laboratory  is 
responsible  for  maintaining  information 
it  receives  from  the  ordering 
practitioner,  and  the  practitioner,  is 
responsible  for  maintaining  the 
information  in  the  medical  record.  Our 
initial  request  for  information  is  made  to 
the  entity  submitting  the  claim.  That 
entity  should  submit  whatever 
documentation  it  has  in  support  of  the 
claim. 

if  the  documentation  provided  by  the 
entity  submitting  the  claim  does  not 
demonstrate  that  the  service  is 
reasonable  and  necessary,  we  will  take 
the  following  action:  (1)  Provide  the 
ordering  physician  information 
sufficient  to  identify'  the  claim  being 
reviewed;  (2)  request  from  the  ordering 
physician  those  parts  of  a  beneficiary's 
medical  record  that  are  relevant  to  the 
specific  claim(s)  being  reviewed;  and  (3) 
if  the  ordering  physician  does  not 
supply  the  documentation  requested, 
inform  the  entity  submitting  the  claim{s) 


that  the  documentation  has  not  been 
supplied  and  deny  the  claim. 

Since  the  entity  submitting  the  claim 
will  be  the  entity  to  experience  a 
payment  denial  if  documentation  does 
not  support  the  medical  necessity  of  the 
claim,  we  agreed  laboratories  should  not 
be  precluded  from  requesting  additional 
diagnostic  or  other  medical  information 
from  the  ordering  provider.  In  making 
requests  for  additional  information, 
laboratories  must  focus  their  request  for 
additional  information  on  material 
relevant  to  medical  necessity.  In 
addition,  documentation  requests  must 
take  into  account  applicable  laws  and 
regulations  related  to  patient 
confidentiality. 

Comment:  One  commenter  requested 
that  we  publish  a  quarterly  summarv 
that  specifies  the  total  number  of  tests 
ordered  and  the  total  number  of  tests 
not  paid  by  Medicare  due  to  lack  of 
medical  necessity  by  the  ordering 
physician. 

Response:  We  question  the  utility  of 
quarterly  reports  that  specify  the  total 
number  of  tests  and  total  number  denied 
due  to  lack  of  medical  necessity.  We  fail 
to  see  how  this  report  would  assist 
laboratories  without  identification  of  the 
laboratories  and/or  physicians  involved. 
Furthermore,  the  commenter  did  not 
identify-  a  method  of  distribution  of  this 
information  that  would  be  beneficial 
and  reasonably  priced.  We  are  not 
convinced  that  the  benefits  of  such  a 
report  would  outweigh  the  costs. 

Laboratories  are  free  to  prepare  any 
reports  for  their  own  use  with  the 
payment  information  they  receive.  For 
example,  laboratories  can  link  denial 
rates  for  failure  to  provide  medical 
necessity  information  to  specific  clients 
and  target  educational  efforts  toward 
those  specific  problems. 

Comment:  Twenty-six  commenters 
expressed  concern  that  the  March  10. 
2000  proposed  rule  makes  it  possible  for 
laboratories  to  be  held  liable  for  claims 
denial  due  to  the  lack  of  information 
supporting  medical  necessity.  That  is. 
the  commenters  were  concerned  that  the 
laboratories  would  be  the  entity 
experiencing  the  loss  if  the  physician 
does  not  submit  the  information 
supporting  medical  necessity.  The 
conunenters  believe  that  the  March  10, 
2000  proposed  rule  will  result  in 
unfairness  and  financial  hardships  for 
the  laboratory'  industry-.  Several 
commenters  suggested  that  in  the  final 
rule,  laboratories  should  not  be 
financially  responsible  in  this  situation. 
Some  commenters  believe  that  the 
situation  may  be  best  addressed  if  (1)  we 
simultaneously  notify-  both  the  entity 
submitting  the  claim  and  the  ordering 
physician  that  additional  information  is 
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being  requested:  (2)  we  tracks  which 
physicians  have  failed  to  comply  with 
requests  for  additional  information;  and 
(3)  we  identify-  a  time  frame  that 
specifies  when  responses  to  requests 
need  to  be  made.  One  commenter 
suggested  that  we  create  a  database  of 
medical  records  that  sery-ice  providers 
may  access  for  claims  purposes. 

Response:  The  commenters  do  not 
seem  to  recognize  that  the  March  10. 
2000  proposed  rule  does  not  change  the 
current  provisions  for  liability  on  claims 
due  to  lack  of  information  supporting 
medical  necessity.  Section  1862(a)(1)(A) 
of  the  Act  provides  that, 
notwithstanding  any  other  provision  of 
the  Act.  payment  may  not  be  made  for 
services  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  illness  or  injury.  Presently,  all  entities 
that  bill  the  Medicare  program  are  held 
liable  yvhen  they  bill  for  services  and  are 
not  able  to  produce  documentation  of 
the  medical  necessity  of  the  service. 
Although  the  Committee  discussed  at 
length  the  special  circumstances  related 
to  laboratories,  which  frequently  do  not 
have  direct  contact  yvith  the  patient,  the 
Committee  recognized  that  the  law-  does 
not  provide  the  authority  to  exempt 
laboratories  from  the  provision  related 
to  medical  necessity. 

In  addition,  we  do  not  agree  that  the 
provision  related  to  denial  of  claims  for 
laboratory-  services  yvhen  documentation 
is  not  provided  is  unfair.  Rather,  we 
believe  it  would  be  unfair  to  exempt 
laboratories  from  this  provision  while 
continuing  to  require  it  for  other 
providers  and  suppliers.  For  example, 
durable  medical  equipment  (DMEl 
suppliers  frequently  do  not  have  direct 
contact  with  beneficiaries  but  are 
dependent  upon  physician 
documentation  of  medical  need  in  order 
to  receive  payment. 

Some  commenters  suggested  that  we 
simultaneously  notify-  both  the  entity 
submitting  the  claims  and  the  ordering 
physician  that  additional  information  is 
being  requested.  We  are  not  accepting 
this  suggestion  for  several  reasons.  First, 
in  many  cases,  we  do  not  have  the 
address  of  the  ordering  physician  at  the 
time  the  initial  request  for  information 
is  made.  This  information  will  be 
supplied  by  the  entity  that  submitted 
the  claim  following  our  initial  request 
so  that  we  can  directly  request 
additional  information  from  the 
physician  as  is  contemplated  in 
§410.32(d)(3)(ii).  Moreover,  we  believe 
that  it  would  be  confusing  to  request 
information  from  both  the  ordering 
physician  and  laboratory 
simultaneously  because  both  the 
laboratory-  and  the  physician  could  send 
information  or  both  can  believe  that  the 


other  is  handling  it.  Finally,  duplicate 
mailings  to  both  the  laboratory-  and 
physician  are  costly  to  the  program. 
This  appears  to  be  a  cost  without 
benefit. 

Some  commenters  suggested  that  yve 
track  which  physicians  have  failed  to 
comply  with  requests  for  additional 
information.  Similarly,  this  is  a 
suggestion  that  would  result  in 
significant  cost  to  the  program  if 
adopted.  The  commenters  were  not 
clear  about  how-  this  information  ought 
to  be  used.  We  do  not  agree  that  tracking 
these  physicians  would  be  beneficial. 
Several  of  the  commenters  suggested 
that  we  identify-  a  time  frame  between 
a  request  for  documentation  from  the 
carrier  and  denial  of  the  claim  for  lack 
of  documentation.  We  agree  that 
physicians  should  be  advised  of  the 
period  of  time  that  they  have  to  respond 
to  the  Medicare  contractor's  request. 
Section  521  of  the  BIPA  requires  that 
the  carrier  or  fiscal  intermediary-  must 
make  initial  determinations  on  claims 
within  45  days  of  receipt  of  the  claim. 

Claims  subject  to  adaitional 
information  requests  on  prepayment 
review-  must  be  handled  yvithin  the 
statutory-  mandated  time  frame  In  cases 
for  yvhich  the  initial  request  w-ould  have 
been  made  to  the  entity  submitting  the 
claim  before  the  request  to  the 
physician,  it  is  very  likely  that  there 
will  be  minimal  time  for  the  physician 
to  respond.  Requests  for  additional 
information  made  on  a  postpavment 
basis  is  not  subject  to  the  time  frames 
contained  in  section  521  of  BIPA  In 
issuing  instructions  implementing  this 
provision  of  the  rule,  we  will  instruct 
the  contractors  to  identify-  the  date  by 
w-hich  they  need  information  on  claims 
that  have  not  received  an  initial 
determination  and  provide  60  days 
notice  before  denying  a  claim  for  failure 
to  supply  requested  information  when 
claims  are  identified  for  development 
based  on  postpayment  revieyv. 

Comment:  One  commenter  addressed 
the  process  that  yvould  allow  physicians 
to  justify  additional  tests  that  may  not 
be  deemed  by  local  medical  review- 
policy  (LMRP)  as  medically  necessary- 

Response:  Most  local  medical  revieyv 
policy  is  written  in  a  fashion  similar  to 
that  employed  by  the  Committee  in 
development  of  the  23  national  coverage 
decisions  contained  in  the  addendum  to 
the  March  10,  2000  proposed  rule.  That 
is,  most  LMRPs  provide  a  list  of  codes 
for  which  medical  necessity  is 
presumed,  a  list  of  codes  that  are  not 
covered,  and  a  list  of  codes  that  are 
presumed  not  medically  necessary-. 
Contractors  are  required  to  consider  any 
documentation  that  is  submitted  with 
the  claim.  Thus,  a  process  already  exists 


for  physicians  to  justify'  tests  that  are  not 
presumed  medically  necessary-.  Further, 
LMRPs  are  not  binding  upon  the 
Administrative  Law  Judges  that 
adjudicate  appeals  of  contractor  denials. 
Physicians  may  use  the  appeal  process 
to  seek  payment  for  claims  that  the 
contractor  determines  are  not  justified. 

Comment:  One  commenter  requested 
that  a  form  be  produced  that  yvould 
allow  physicians  to  justify  additional 
clinical  laboratory  tests  that  may  not  be 
considered  medically  necessary-  by  the 
local  LMRP. 

Response:  Under  current  Medicare 
guidelines,  clinical  laboratories  are 
already  allowed,  if  they  choose,  to 
require  that  their  ordering  physicians 
use  a  specified  medical  documentation 
form  in  support  of  claims  as  the 
commenter  has  suggested.  We.  how-ever. 
are  obligated  under  the  Paperwork 
Reduction  Act  to  limit  the  reporting 
burden  placed  upon  providers  unless 
there  is  a  demonstrated  need  for  it  to 
carry-  out  the  provisions  of  the 
applicable  layv  and  regulations.  Since 
clinical  laboratories  already  have  the 
ability  to  require  their  clients  to  use  a 
specified  medical  documentation  form, 
we  do  not  believe  that  it  is  necessary  to 
require  the  use  of  such  a  form  by  all 
physicians  for  all  of  the  tests  that  they 
order  for  their  Medicare  beneficiaries.  It 
is  possible  for  us  to  engage  in  this  type 
of  documentation  gathering  through  use 
of  a  national  certificate  of  medical 
necessity  for  clinical  laboratory  services. 
However,  before  we  actively  consider 
imposing  this  type  of  reporting  burden 
on  the  public,  we  believe  yve  need  to 
research  this  proposal  carefully. 

Signature  on  Requisition 

Comment:  Twelve  commenters 
addressed  the  March  10.  2000  proposed 
rule's  provision  about  signature 
requirements  on  requisitions.  Seven  of 
the  commenters  yvere  in  agreement  with 
the  March  10.  2000  proposed  rule 
provision  that  a  signature  not  be 
required  on  a  claim  and  did  not  submit 
suggestions  to  us.  Two  of  the 
commenters  requested  that  yve  publish 
other  means  of  indicating  that  a 
physician  has  ordered  a  laboratory 
sery-ice.  Three  of  the  commenters 
expressed  concern  that  the  March  10. 
2000  proposed  rule  was  in  conflict  with 
CLIA  requirements  that  a  written 
authorization  be  obtained  yvithin  30 
days  of  a  verbal  request  for  the 
laboratory  ser\-ice.  One  suggested  that 
we  should  require  I'SER  ID  mstead  of 
physician  signature  while  another 
suggested  that  another  individual  who 
has  the  authority  to  order  for  the 
physician  be  required  to  sign  the 
requisition  in  place  of  the  physician. 
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R(^sponse:  Regulations  set  forth  at 
§  410..32(a)  require  that  diagnostic  x-ray 
tests,  diagnostic  laboratory  tests,  and 
other  diagnostic  tests  must  be  ordered 
bv  the  physician  who  is  treating  the 
beneficiary  for  a  specific  medical 
problem  and  who  uses  the  results  in  the 
management  of  the  beneficiary's  specific 
medical  problem.  Some  have 
interpreted  this  regulation  to  require  a 
physicians  signature  on  the  requisition 
as  documentation  of  the  physician's 
order  While  the  signature  of  a 
physician  on  a  requisition  is  one  way  of 
documenting  that  the  treating  physician 
ordered  the  test,  it  is  not  the  only 
permissible  way  of  documenting  that 
the  test  has  been  ordered.  For  example, 
the  physician  may  document  the 
ordering  of  specific  tests  in  the  patients 
medical  record,  As  stated  in  the 
preamble  to  the  March  10.  2000 
proposed  rule,  we  will  publish  an 
instruction  to  Medicare  contractors 
clarifying  that  the  signature  of  the 
ordering  physician  is  not  required  for 
Medicare  purposes  on  a  requisition  for 
a  clinical  diagnostic  laboratory  test. 

We  also  do  not  agree  with  the 
commenters  that  the  March  10,  2000 
proposed  rule  conflicts  with  the  CLIA 
requirements.  Regulations 
implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  at  M9.3.1105.  relating  to  the 
requisition.  specif\-  that  a  laboratory 
must  perform  services  only  at  the 
written  or  electronic  request  of  an 
authorized  person.  Further,  this  section 
permits  oral  requests  for  laboratory 
services  only  if  the  laboratory 
subsequently  requests  written 
authorization  for  the  testing  within  30 
days 

Authorization  does  not  equate  to 
physician  signature:  the  CLIA 
regulations  provide,  for  example,  that 
the  patient's  chart  or  medical  record 
may  be  used  as  the  test  recjuisition.  The 
CLIA  regulations  address  this  written 
authorization  as  a  means  of  ensuring 
that  laboratories  are  not  performing  tests 
that  were  not  authorized.  They  do  not 
address  or  conflict  with  the  requirement 
that  there  be  documentation  of  the 
physician's  order  available  upon  request 
of  the  Medicare  contractor  Of  course,  if 
the  physician  signs  the  requisition 
himself,  it  would  .satisfy-  both  the 
requirement  in  §  410.32(a)  and 
§405.1105. 

Procedures  for  Filing  Claims 

The  Committee  discussed  concerns 
expressed  by  various  members  of  the 
Committee  and  reached  a  consensus  on 
the  following  three  issues  relating  tn 
"Procedures  in  Filing  Claims."  These 
included  (1)  Coding  of  Narrative 


Diagnoses.  (2)  Limitation  on  Number  of 
Diagnoses,  and  (3)  Matching  of 
Diagnosis  to  Procedure.  We  received  no 
comments  from  anyone  on  these  issues. 

Limitation  on  Frequency 

Comment:  Three  commenters  cited 
the  lack  of  frequency  limitations  in 
many  of  the  national  coverage  policies 
that  had  been  developed  in  the  March 
10,  2000  proposed  rule.  Two 
commenters  requested  that  we  specify 
the  allowed  frequency  limitations  in  all 
of  the  proposed  policies.  One 
commenter  expressed  support  only  for 
screens  that  are  national  in  scope  and 
suggested  that  in  the  absence  of  these 
national  frequency  limitations,  local 
contractors  should  not  b^  permitted  to 
apply  their  own  frequency  limitations  at 
that  level. 

Response:  The  Committee  discussed 
this  subject  and  agreed  to  set  as  its  goal 
the  development  of  specific  language  on 
frequency  limitations  for  the  various 
national  coverage  policies  drafted 
whenever  possible  to  promote 
uniformity  throughout  the  country.  The 
Committee  spent  a  great  deal  of  time 
and  worked  very  diligently  on  this 
issue,  but  they  were  unable  to  reach  a 
consensus  on  specific  frequency 
limitations  for  most  of  the  proposed 
national  coverage  policies. 

We  have  continued  to  study  the 
scientific  evidence  related  to  frequency 
limitations,  and  we  do  not  believe  that 
the  medical  evidence  is  sufficient  to 
develop  national  frequency  limitations 
for  those  policies  that  do  not  contain 
them  at  present.  Further,  we  note  that 
the  public  comments  on  the  March  10. 
2000  proposed  rule  did  not  include 
information  supporting  the  addition  of 
any  specific  frequency  limitations  to  the 
national  coverage  policies.  Contractors 
analyze  data  to  allow  them  to  identify 
what  is  the  prevalent  practice  in  the 
area  la  the  absence  of  scientific  data  to 
support  national  frequency  limitation, 
we  have  decided  to  defer  to  local 
contractors  in  this  regard  who  will  base 
their  determinations  on  the  local 
practices. 

In  the  absence  of  a  national  coverage 
policy  on  a  particular  laboratory 
procedure  that  specifies  a  frequency 
limitation.  Medicare's  local  contractors 
are  responsible  for  making  individual 
coverage  determinations  on  the 
procedure,  including,  if  they  choose, 
establishing  appropriate  local  frequency 
limitations  on  the  procedure. 

The  Committee  discussed  this  issue 
and  agreed  that  a  frequency  limitation 
would  not  result  in  a  frequency-based 
denial  at  the  local  level  unless 
information  published  by  our  contractor 
(or  by  us  in  the  case  of  a  national 


frequency  limitation)  includes  an 
indication  of  the  frequency  that  is 
generally  considered  reasonable  use  of 
that  test  for  Medicare  payment 
purposes.  The  contractor  must  consult 
with  appropriate  advisors,  including 
medical  specialty  and  other 
organizations,  before  developing  and 
publishing  frequency  information  for  a 
clinical  diagnostic  laboratory-  test. 

Comment:  One  commenter  opposed 
the  use  of  frequency  screens  that  result 
in  automatic  denials  and  believes  that 
the  use  of  these  screens  conflicts  with 
court  cases  that  have  held  that  their  use 
contravenes  the  Medicare  statute.  The 
commenter  believes  that  this  tvpe  of 
frequency  screen  is  used  as  an  absolute 
denial  mechanisms  or  irrebuttable 
presumption  that  forecloses  the 
opportunity  for  an  individualized 
determination  of  medical  necessity  and 
is,  therefore,  illegal.  The  court  decisions 
of  Vorsterv.  Bowen,  709  F.  Supp.  934 
(CD.Cal.  1989);  and  Fox  v,  Bowen.  656 
F.  Supp.  1236  (D.C.Conn.  1987)  are 
cited  in  support  of  the  commenter's 
assertion. 

Response:  We  believe  the  commenter 
has  misunderstood  the  March  10,  2000 
proposed  rule  with  respect  to  Medicare 
policy  on  automatic  denial  of  laboratory 
claims  as  the  policy  applies  to 
frequency  screens.  This  policy  does  not 
provide  for  automatic  denials  of 
laboratory  claims  based  on  frequency. 
Rather,  under  the  proposed  policy, 
contractors  will  provide  frequency 
guidance  before  implementation  of  any 
frequency  screens.  Entities  submitting 
claims  for  laboratory  services  that 
exceed  the  frequency  guidance  are 
encouraged  to  submit  documentation  of 
the  medical  necessity  of  the  service  with 
the  claim.  Contractors  will  review  all 
documentation  submitted  before  making 
a  determination  on  the  claim. 

We  do  not  believe  that  this  policy  is    . 
in  conflict  with  the  court  cases  that  the 
commenter  has  referenced.  On  the 
contrary,  the  Court  in  Vorster  expressly 
determined  that  the  Medicare  statute 
and  its  legislative  history  supported  the 
use  of  utilization  screens  by  carriers  in 
processing  claims  under  Part  B.  In  that 
case,  the  plaintiff,  a  Medicare 
beneficiary,  submitted  claims  for 
covered  chiropractic  services  to  the 
carrier  that  were  subsequently  denied 
entirely,  based  on  application  of  a 
utilization  screen.  The  plaintiff  then 
sought  a  review  determination  from  the 
carrier  and  submitted  additional 
information  to  the  carrier  in  support  of 
her  claim.  The  carrier  again  denied  the 
claims,  and  the  beneficiary  then  filed 
suit,  alleging  that  the  use  of  utilization 
screens  was  a  violation  of  the  Medicare 
statute. 
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The  Court  in  Vorster  rejected  the 
plaintiffs  allegation  that  the  use  of 
utilization  screens  violated  the 
Medicare  statute.  According  to  the  Court 
in  that  case:  The  Congress  instructed  the 
Secretary  to  use  the  expertise  of  private 
sector  carriers  in  administering  the  Part 
B  plan,  and  has  acknowledged  that  the 
efficient  administration  of  the  Part  B 
program  includes  review  of  utilization 
and  the  control  of  unnecessary 
utilization  of  covered  services. 
[Citations  omitted.) 
***** 

Based  upon  the  foregoing  legislative 
history,  it  appears  that  in  general,  the 
Congress  would  approve  the  use  of 
utilization  screens  in  processing  claims. 
Vorster,  709  F.  Supp  940-41.  The  Court 
in  Vorster  noted  that  the  use  of 
utilization  screens  would  contravene 
the  Medicare  statute  if  they  were  used 
as  "absolute  denial  mechanisms"  or  as 
'irrefutable  presumptions,  which 
foreclosed  any  meaningful  opportunity 
to  receive  an  individualized 
determination  of  medical  necessity." 
Vorster.  709  F.  Supp.  at  941.  As  we  have 
stated  above,  however,  the  use  of 
utilization  screens  as  contemplated  in 
the  policy  does  not  act  as  either  an 
"absolute  denial  mechanism  "  or  as  an 
"irrefutable  presumption  which 
foreclose[sl  any  meaningful  opportunity 
to  receive  an  individualized 
determination  of  medical  necessity." 

We  also  do  not  think  that  the 
reasoning  in  the  Fox  v  Bowen  case,  also 
cited  by  the  commenter.  is  applicable  to 
the  proposed  policy.  The  Fox  case 
involved  a  challenge  to  a  denial  of 
claims  for  physical  therapy  services  to 
skilled  nursing  facility  patients.  A  fiscal 
intermediary  in  that  case  had 
established  parameters  for  determining 
whether  physical  therapy  ser\ices 
would  be  covered  for  patients  in  skilled 
nursing  facilities.  The  Court 
characterized  those  parameters  as 
"informal  presumptions  "  or  "rules  of 
thumb,"  applied  across  the  board 
"without  regard  to  the  therapeutic 
requirements  of  the  individual  patient.  " 
Fox,  656  F.  Supp.  at  1248.  The 
regulations  promulgated  by  the 
Secretary,  and  the  manual  that  was 
provided  to  assist  intermediaries  in 
making  coverage  determinations  for 
physical  therapy  ser\'ices,  however, 
contemplated  clearly  that  beneficiaries 
would  receive  an  individualized 
assessment  of  need  for  physical  therapy 
services.  Id.  Because  an  intermediary  _ 
practice  in  that  case  did  not  conform  to 
the  requirements  of  the  regulations 
calling  for  an  individual  assessment  of 
need  for  covered  services,  the  Court  in 
Fox  determined  that  the  practice  was 


unlawful.  We  believe,  therefore,  that  the 
Fox  case  is  inapplicable  to  the  proposed 
policy.  The  proposed  policy  does  not 
constitute  a  denial  of  benefits  based  on 
"informal  presumptions  '  or  "rules  of 
thumb"  applied  across  the  board 
without  regard  to  the  therapeutic 
requirements  of  the  individual  patient 

Comment:  One  commenter  expressed 
concern  that  there  is  little  oversight  of 
the  LMRP  development  process,  which 
often  results  in  LMRPs  being  developed 
without  regard  to  our  coverage 
guidelines.  The  commenter  indicated 
that,  although  the  Medicare  Carrier's 
Manual  requires,  and  the  March  10. 
2000  proposed  rule  suggests  that  LMRPs 
must  be  based  on  medical  literature  and 
current  clinical  practice  guidelines, 
many  are  not.  The  commenter  also 
stated  that  because  there  is  no  public 
notice  for  the  development  of  LMRPs. 
there  is  no  opportunity  for  beneficiaries 
to  comment  on  them,  and  only  limited 
opportunity  for  affected  practitioners  to 
do  so. 

Response:  An  LMRP  is  primarily  a 
program  integrity  tool.  It  is  developed  to 
address  identified  or  potential  abuse, 
such  as  overutilization  In  the  absence 
of  national  policy,  it  is  generally 
developed  to  specify  criteria  that 
describe  whether  the  item  or  service  is 
covered  and  under  what  clinical 
circumstances  it  is  considered  to  be 
reasonable,  necessary,  and  appropriate. 
The  process  for  developing  LMRPs 
includes  the  following:  (1)  Development 
of  a  draft  policy  based  on  review  of 
medical  literature  and  the  contractor's 
understanding  of  local  practice;  (2) 
soliciting  comments  from  the  medical 
community,  including  the  Contractor 
Advisory  Committee  (CAC);  (3) 
responding  to  and  incorporating  into  a 
final  policy  the  comments  received:  and 
(4)  notifying  providers  of  the  policy's 
effective  date. 

In  accordance  with  our  instructions  to 
contractors,  LMRPs  must  be  based  on 
the  strongest  evidence  available.  The 
initial  action  in  gathering  evidence  in 
developing  an  LMRP  must  always  be  a 
search  of  published  scientific  literature 
for  any  available  evidence  pertaining  to 
the  item  or  service  in  question.  We 
instruct  contractors  to  heavily  weigh 
published  authoritative  evidence 
derived  from  randomized  clinical  trials 
or  other  definitive  studies.  We  also 
instruct  contractors  to  consider  as 
evidence  the  consensus  of  expert 
medical  opinion  (that  is,  recognized 
authorities  in  the  field)  or  medical 
opinion  derived  from  consultation  with 
medical  associations  or  other  health 
care  experts.  We  do  advise  them, 
however,  that  acceptance  by  individual 
providers  or  groups  of  providers  does 


not  normally  indicate  general 
acceptance  by  the  medical  community. 
Testimonials  and  limited  case  studies 
distributed  by  sponsors  with  a  financial 
interest  in  the  outcome  is  not  sufficient 
evidence  of  general  acceptance  by  the 
medical  community 

Contractors  are  required  to  pro\ide  a 
minimum  comment  period  of  45  days 
on  proposed  LMRPs  The  45-day  period 
begins  with  distribution  to  the  CAC. 
Contractors  are  required  to  make  their 
CAC  meetings  open  to  the  public,  and 
all  interested  parties,  including 
beneficiaries,  may  attend  and  comment 
on  the  proposed  policies  Further,  the 
proposed  policy  is  not  only  distributed 
to  the  CAC.  but  also  to  representatives 
of  specialty  societies,  other  than  those 
represented  on  the  CAC.  w  hen 
appropriate.  Contractors  are  instructed 
to  remain  sensitive  to  other 
organizations  or  groups,  which  may 
have  an  interest  in  an  issue.  All 
comments  received  are  considered  and 
responded  to  either  through  the 
contractors  newsletter  or  individually 
to  the  commenter.  The  final  policy  is 
announced  in  a  contractor  bulletin  at 
least  30  days  before  implementation. 

Our  regional  staffs  review  the 
contractors  performance  annually.  If 
the  commenter  has  specific  details 
regarding  a  contractor  that  is  not 
following  the  above  requirements  in  the 
development  of  its  local  policies,  they 
should  notify  us  so  that  it  can  be 
investigated. 

Comment  Three  commenters 
expressed  concern  with  limitations  that 
might  be  imposed  by  tlie  provision  for 
automatic  denial  for  egregious 
utilization. 

Response:  After  considering  the 
comments,  we  believes  that  the  March 
10.  2000  proposed  rule  was  not 
sufficiently  detailed  in  respect  to  this 
provision  to  benefit  from  public 
comment.  Consequently,  we  are 
withdrawing  the  provision  of  automatic 
denial  for  egregious  utilization  and  will 
study  the  matter  further 

Comment:  One  com.menter  believes 
that  the  use  of  frequency  screens  that 
results  in  automatic  denials  will  lead  to 
underutilization  of  Medicare-covered 
medically  necessary  services  bv 
encouraging  laboratories  to  give 
Advance  Beneficiary  Notices  (ABNs)  in 
every  situation. 

Response:  The  commenter  appears  to 
have  misunderstood  the  March  10.  2000 
proposed  rule  with  regard  to  automatic 
denials.  The  proposed  policy  severely 
limits  automatic  denial  based  on 
frequency.  The  proposed  policy,  which 
we  are  incorporating  in  this  final  rule, 
provides  that,  except  in  limited  and 
specified  circumstances  as  described  in 
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these  regulations,  we  will  not  deny  a 
claim  for  services  that  exceed  utilization 
parameters  without  reviewing  all 
relevant  documentation  submitted  with 
the  claim.  For  example,  before  denying 
a  claim,  contractors  must  review  and 
consider  justifications  prepared  by  a 
provider  or  supplier,  priman,'  and 
secondary  diagnosis,  and  copies  of 
medical  records  that  are  submitted  with 
the  claim.  Contractors  may 
automatically  deny  a  claim  without  any 
manual  review  only  if  a  national 
coverage  decision  or  LMRP  specifies  the 
circumstances  under  which  a  service  is 
denied  and  those  circumstances  exist,  or 
the  service  is  specifically  excluded  from 
Medicare  coverage  by  statute. 

We  do  not  believe  that  application  of 
a  Medicare  policy  on  automatic  denial 
of  laborator\'  claims,  as  described  in 
these  regulations,  will  result  in  the 
underutilization  of  Medicare  covered 
services  as  the  commenter  suggested.  To 
the  extent  that  laboratories  and 
physicians  may  issue  additional  ABNs 
to  these  patients  that  they  would  not  do 
otherwise,  we  believe  that  this  may.  in 
fact,  be  helpful  to  beneficiaries.  The 
purpose  of  the  ABN  is  to  give 
beneficiaries  advance  notice  that  a 
service  may  not  be  covered  so  that  they 
have  the  opportunity  to  make  an 
informed  choice  on  whether  to  have  the 
service  or  not. 

Comment:  Four  commenters  offered 
suggestions  for  how  the  Medicare  policy 
on  Advance  Beneficiary  Notices  (ABNs) 
should  be  clarified  with  respect  to 
situations  when  laboratory  tests  that  are 
performed  exceed  frequency  limitations. 
They  also  made  suggestions  regarding 
when  ABNs  need  to  be  signed  bv 
beneficiaries  under  the  Medicare 
limitation  on  liability  provisions. 

Response:  As  we  inaicated  in  the 
preamble  to  the  March  10.  2000 
proposed  rule,  section  IV.  Other  Topics 
Discussed  by  the  Committee,  the 
Medicare  provisions  on  limitation  on 
liability  (sometimes  called  waiver  of 
liability)  wert^  identified  as  falling 
outside  the  scope  of  the  clinical 
laborator\-  negotiations.  The  limitation 
on  liabilitv  provisions  (including  the 
related  subjet  t  of  ABNs)  are  currently 
found  in  sec  tion  1 879  of  the  Act;  42  CFR 
part  411,  subpart  K;  section  /."^SO.S.A  of 
the  Medicare  Carriers  Manual:  sections 
3440  through  3446.9  of  the  Fiscal 
Intermediary  Manual,  and  anv  currentlv 
applicable  rules.  Revised  Part  B  ABNs. 
including  one  specifically  relating  to 
providers  of  clinical  laboratory  services, 
have  been  circulated  in  the  Paperwork 
Reduction  Act  public  comment  process 
since  October  2ft.  2000   All  inferested 
parties  have  had  the  opportunity  to 
comment  on  those  revised  notices. 


Comment:  One  commenter  believes 
that  a  laboratory  should  be  required  to 
track  frequencies  only  for  tests 
performed  for  beneficiaries  by  the 
clinical  laboratory  itself  and  requests 
that  we  confirm  this  in  the  final  rule. 

Response:  We  do  not  place  any 
requirements  on  laboratories  to  track 
frequencies  of  tests  used  by  Medicare 
beneficiaries  they  serve,  whether  those 
services  are  furnished  by  a  single 
laboratory  or  are  performed  by  other 
laboratories. 

Comment:  One  commenter  suggested 
that  laboratories  should  be  allowed  to 
bill  the  patient  for  frequency  denials 
regardless  of  whether  an  ABN  has  been 
issued  to  the  beneficiary. 

Response:  Under  section  1879(a)  and 
(b)  of  the  Act,  a  provider  of  clinical 
laboraton,'  services  may  bill  a  Medicare 
beneficiary  for  its  services  that  are 
denied  Medicare  payment  due  to  lack  of 
medical  necessity  only  if  the  laboratory 
informed  the  patient,  before  furnishing 
the  service,  that  Medicare  was  likely  to 
deny  payment  for  the  service. 
Frequency  based  denials  are  made 
because  a  contractor  has  determined 
that  it  is  not  reasonable  and  necessar>' 
for  a  beneficiary  to  receive  that  quantity 
of  services  based  on  the  documentation 
that  is  presented  with  the  claim. 
Therefore,  the  statute  does  not  permit  us 
to  authorize  laboratories  to  bill  a 
beneficiary  for  the  services  that  are 
denied  based  on  frequency  unless  the 
beneficiarv'  has  been  advised  of  the 
potential  denial. 

Comment:  One  commenter  asked  why 
hospitals  performing  laboratory  tests  for 
outpatients  are  not  allowed  to  ask  their 
Medicare  patients  to  sign  ABNs  in 
circumstances  when  Medicare  coverage 
is  uncertain  due  to  medical  necessity 
considerations. 

Response:  Since  the  proposed  rule 
was  published  on  March  10,  2000,  we 
have  clarified  our  Medicare  policy  on 
the  use  of  Part  B  ABNs  by  hospitals  that 
perform  laboratory  tests  and  other  Part 
B  services.  On  July  27,  2000.  we  issued 
a  Program  Memorandum  (PM)  (PM  A- 
00—43)  to  our  Medicare  contractors  that 
explicitly  provides  for  the  use  of  the 
current  Part  B  ABN  in  the  institutional 
setting. 

Comment:  One  commenter  noted  that 
claims  for  laboratory  services  that 
exceed  frequency  limitations  can  only 
be  read  bv  the  Medicare  contractors  if 
they  are  able  to  image  attachments  that 
come  with  the  first  claim  submission. 
The  commenter  suggested  that  we  make 
certain  that  all  of  our  Medicare 
contractors  image  and  review 
attachments  submitted  with  initial 
claims. 


Response:  All  Medicare  contractors 
have  the  capability  to  image  hard  copy 
documentation  that  is  submitted  with 
the  claim.  Unless  the  claim  is  suitable 
for  auto-denial  because  the  national  of 
local  policy  specifies  the  circumstances 
under  which  the  service  is  denied  or  the 
service  is  specifically  excluded  from 
Medicare  coverage  by  law,  contractors 
are  required  to  review  any  such 
documentation  before  making  a 
determination  on  the  claim  (See  section 
5.1  of  the  Program  Integrity  Manual.) 

Comment:  One  commenter  suggested 
that  when  Medicare  clinical  laboratory 
test  specimens  are  being  referred  to 
multiple  laboratories,  contractors 
should  develop  claims  that  exceed  the 
frequency  parameters  before  denial. 
Specifically,  the  commenter  proposed 
the  following  three-step  approach:  (1) 
Use  prepayment  methods  to  scrutinize 
the  laboratories  involved,  particularly 
those  that  have  billing  profiles  known  to 
be  suspect;  (2)  directly  contact  the 
ordering  physicians  by  mail,  suggesting 
that  they  review  the  billing  and  medical 
necessity  of  the  tests;  and  (3)  encourage 
physicians  to  share  laboratory  reports 
among  all  physicians  participating  in 
the  care  of  their  respective  patients. 

Response:  In  response  to  our  specific 
request  for  new  ideas  on  how  to  respond 
to  the  multiple  laboraton*-  problems 
discussed  by  the  Committee  and 
described  in  detail  in  the  March  10, 
2000  proposed  rule,  the  commenter 
offered  several  interesting  suggestions 
for  doing  this,  but  generally  the 
suggestions  are  not  new  ones.  As  we 
indicated  in  the  March  10,  2000 
proposed  rule,  it  would  be  very  costly 
for  our  contractors  to  undertake  the 
developmental  work  on  clinical 
laborator>'  claims  that  would  be 
required  to  use  the  prepayment  methods 
proposed  by  the  commenter.  At  present, 
laboratories  and  ordering  physicians  are 
free  to  submit  medical  justification  that 
our  contractors  are  required  to  consider. 
However,  we  cannot  commit  to  the 
development  of  every  claim  before  a 
denial  based  on  excessive  frequency  in 
the  fashion  suggested  by  the  commenter. 
We  agreed  to  require  contractors  to 
publish  frequency  limitation  guidance 
to  laboratories  and  physicians  in 
advance  of  their  use  as  screens  in  the 
claims  review  process.  We  recognize 
that  physicians  and  laboratories  may  not 
be  aware  of  the  number  of  times  that  a 
given  beneficiarv'  has  had  testing 
performed  during  a  particular  time 
period  due  to  the  use  of  multiple 
providers.  We  do,  indeed,  encourage 
physicians  to  share  their  patients' 
laboratory  reports  with  other  physicians 
participating  in  the  care  of  their 
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patients,  particularly  those  to  whom 
they  make  referrals. 

Com/ne;7f.Ten  commenters 
responded  to  the  Committee's  request 
regarding  informing  beneficiaries  of 
frequency  denials  by  expressing  concern 
that  without  a  Medicare  database 
available,  clinical  laboratories  will  be 
unable  to  identify  patients  who  are 
reaching  the  frequency  limitation  and, 
thus,  will  be  unable  to  inform  patients 
of  possible  claims  denials.  Seven  of  the 
ten  commenters  suggested  that  Medicare 
provide  timely  access  to  the  Common 
Working  File  (CWF)  for  monitoring 
frequencies.  Two  of  the  ten  commenters 
suggested  that  any  information-sharing 
system  that  relies  upon  mailing  paper 
notices  to  beneficiaries  to  share  with 
their  physicians  would  be  inefficient 
and  administratively  burdensome  to 
Medicare  as  well  as  confusing  to 
beneficiaries.  They  requested  instead 
that  Medicare  develop  a  comprehensive 
database,  ideally  electronic,  containing 
patient-specific  laboraton,-  test 
frequency  information. 

Response:  We  cannot  adopt  anv  of  the 
database  proposals  for  several  reasons. 
Several  Committee  members  during  the 
negotiations  suggested  similar  proposals 
for  notifying  beneficiaries  of  frequency 
denials  and  requesting  that  thev  advise 
their  physicians  of  the  denials  in  an 
effort  to  encourage  their  physicians  to 
obtain  ABNs.  We  believed  then,  and 
continue  to  maintain,  that  it  would  not 
be  possible  for  us  to  implement  anv  of 
the  notification  proposals  because  of  the 
high  cost  to  Medicare.  In  addition,  we 
believe  that  even  the  most  sophisticated 
systems  that  might  be  available  in  the 
next  few  years  would  be  likelv  to 
inaccurately  identif\-  potential  denial 
situations  due  to  time  lags  between 
receipt  of  services.  Since  the  Committee 
could  not  agree  to  a  specific  proposal  for 
dealing  with  the  problem  raised,  we  did 
agree  to  solicit  in  the  March  10.  2000 
proposed  rule  new  ideas — especially 
ideas  that  included  shared 
responsibility — for  addressing  this 
problem  from  Committee  members  as 
well  as  others.  Unfortunatelv.  the 
database  proposals  described  above  do 
not  meet  the  parameters  for  shared 
responsibility  that  we  were  seeking,  but 
instead  would  place  a  disproportionate 
responsibility  and  cost  on  the  Medicare 
program. 

We  will  continue  to  consider  ideas  for 
assisting  Medicare  beneficiaries  become 
aware  of  potential  overutilization  of 
clinical  diagnostic  laboraton.-  testing 
while  protecting  the  privacy  of  their 
medical  information.  If  we  discover  a 
mechanism  that  ensures  privacy 
protections,  accurately  reflects  current 
proximity  to  frequency  expectations. 


and  is  easy  for  beneficiaries  to 
understand,  we  will  implement  the 
system  expeditiously 

Comment:  One  commenter  suggested 
that  the  Explanation  of  Medicare 
Benefits  (EOMB)  should  indicate  to  the 
beneficiary-  when  a  frequency  limit  has 
been  exceeded.  In  this  way.  the 
beneficiar>  would  know  that  future 
services  for  the  same  test  may 
potentially  be  denied 

Response:  The  Committee  discussed  a 
similar  suggestion.  We  expressed 
concern  that  the  proposal  would  be 
costly  to  implement  with  little 
assurances  that  if  would  be  beneficial. 
Several  members  of  the  Committee 
acknowledged  that  beneficiaries  are  not 
likely  to  remember  the  specific  tests  for 
which  they  have  received  frequency 
notification  nor  are  they  likely  to  take 
their  EOMB  with  them  when  thev  visit 
their  physician.  Thus,  we  believe  we  are 
not  likely  that  notification  of 
beneficiaries  in  the  EOMB  would  be 
helpful. 

Moreover,  frequency  screens  are 
applied  over  a  period  of  time.  For 
example,  a  contractor  may  set  a 
frequency  screen  of  four  glycated 
hemoglobin  tests  per  year.  However, 
neither  the  benefician*-  nor  the 
physician  is  likely  to  know  when  the 
base  period  is  reset,  making  the 
notification  no  longer  applicable.  Thus, 
it  is  possible  that  armed  with 
incomplete  or  outdated  information,  a 
beneficiar>-  may  not  be  offered  a 
medically  necessan.-  test  or  may  decline 
a  medically  necessan,-  test  because  he/ 
she  believes  the  test  would  not  be 
covered.  Consequently,  we  are  not 
adopting  this  suggestion  because  we 
believe  it  not  only  would  not  be  cost- 
effective,  but  it  has  a  high  risk  of  having 
harmful  effects  on  Medicare 
beneficiaries. 

Effective  Date 

Comment:  Several  physicicins  who 
commented  expressed  concern  with  the 
12-month  delay  in  effective  date 
proposed  in  the  March  10.  2000 
proposed  rule.  They  were  particularlv 
interested  in  earlier  implementation  of 
the  coverage  policies.  "The  commenters 
urged  us  to  consider  earlier 
implementation,  but  they  did  not 
address  the  ability  of  the  industry-  to 
implement  the  system  changes 
associated  with  these  policies  or  the 
impact  of  denials  upon  laboratories  if 
physicians  who  have  not  been  educated 
to  the  policies,  order  tests  for  conditions 
that  are  not  presumed  to  be  reasonable 
and  necessar)  without  submitting 
medical  justification. 

Response:  The  Committee 
reconunended  a  12-month  delay  in  the 


effective  date  of  the  rule  for  several 
reasons.  First,  the  Committee  was 
concerned  that  some  of  the  policies 
involved  changes  in  the  computer 
systems  of  the  entity  they  represented. 
The  Committee  noted  that  it  is  not 
possible  for  most  laboraton-.  hospital, 
and  physician  office  computer  systems 
to  be  modified  to  accommodate  changes 
quickly.  It  would  not  be  possible  for  the 
industn*-  to  be  prepared  for 
implementation  with  onlv  90  days 
notice.  Second,  the  Committee  noted 
that  a  large  volume  of  laboratory  claims 
(approximately  60  percent)  is 
potentially  affected  by  the  national 
coverage  decisions 

The  Committee  expressed  concern 
that  implementation  of  the  policies 
without  an  adequate  prior  period  of 
education  of  the  physician  and 
laborator>-  community  could  result  in  a 
significant  volume  of  denied  claims 
without  an  opportunity  to  recover 
payment  from  beneficiaries  The 
Committee  voluntarily  planned  an 
ambitious  educational  program  and 
expressed  a  desire  that  the  policies 
provide  an  adequate  opportunitv  to 
engage  those  educational  activities 
before  implementation.  Consequentlv, 
the  Committee  proposed  a  12-month 
delay  in  effective  date. 

We  believed  then,  and  continue  to 
believe,  that  the  concerns  expressed  by 
the  many  members  of  the  negotiating 
Committee  related  to  education  and 
system  changes  are  valid  and  that  the 
delawd  effective  date  of  policies  that 
require  system  changes  or  educational 
efforts  is  necessar\-  and  appropriate. 
Therefore,  we  are  not  accepting  the 
commenters  suggestion  to  move  up 
implementation  of  the  NCDs  for 
laboraton.-  services. 

However,  we  note  that  a  number  of 
provisions  that  are  discussed  in  the 
preamble  to  the  March  10.  2000 
proposed  rule  are  not  likely  to  require 
changes  to  computer  systems  nor  is 
their  implementation  likely  to  result  in 
a  significant  volume  of  claims  denials  if 
they  are  implemented  without  an 
extended  period  of  prior  notice. 

Instead,  they  entail  clarification  of  our 
policies  with  regard  to  processing 
claims  for  clinical  laboraton.-  tests.  For 
example,  we  agreed  to  issue  instructions 
requiring  contractors  to  provide 
frequency  guidance  before  use  of 
frequency  screens,  clarif\-  that  we  do  not 
require  a  signature  to  be  submitted  with 
claims,  and  clarifv'  coding  guidelines  for 
reporting  multiple  procedures,  etc. 
These  provisions  are  essentiallv 
clarifications  of  our  existing  policies 
and  issuing  the  clarifications  sooner  as 
opposed  to  later  will  significantiv 
improve  the  working  relationship 
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between  some  laboratories  and 
Medicare  claims  processing  contractors. 
In  addition,  issuance  of  these 
clarifications  will  restore  confidence  to 
laboratories  who  may  have  in  the  past 
acted  in  accordance  with  these  policies 
but,  because  there  has  been  lack  of 
consistency  in  the  interpretations,  are 
fearful  that  they  will  later  be  advised 
that  the  claims  are  in  error  and  subject 
to  recovery  of  payment.  Moreover,  early 
implementation  of  these  clarifications 
will  result  in  more  rapid  consistency 
among  the  Medicare  contractors  in 
application  of  our  administrative 
policies  for  laboratories,  which  is  one  of 
the  primary-  objectives  of  the  legislation 
(section  4554(b)  of  BBA)  authorizing 
this  rule  Finally,  we  believe  that  some 
of  the  provisions,  such  as  requiring 
notice  of  utilization  guidelines  before 
implementation  of  frequency  screens, 
hold  universal  benefit  to  the  laboratory 
industry  that  should  be  available  as 
soon  as  possible. 

We  do  not  believe  that  earlier 
implementation  of  these  clarifications 
will  adversely  affect  laboratories. 
Therefore,  provisions  of  the  rule  that  are 
not  likely  to  require  system  changes  or 
result  in  a  significant  volume  of  claims 
denials  if  implemented  without  an 
extended  period  of  education,  will  be 
effective  February  21,  2002,  and  we  will 
issue  the  program  instructions  within  90 
days  of  publication  of  the  final  rule.  We 
believe  that  this  includes  the  following 
provisions  related  to: 

•  Clarification  that  the  administrative 
policies  discussed  in  the  preamble  to 
the  March  10.  2000  proposed  rule  and 
the  NCDs  m  the  addendum  to  the  March 
10.  2000  proposed  rule  apply  equally  to 
all  clinical  diagnostic  laboratory  tests 
payable  under  Fart  B  regardless  of 
setting  (hospital  and  nonhospital).  (See 
preamble  section  III  and  §410.28  and 
410.32  of  this  final  rule.) 

•  Clarification  that  use  of  the  term 
"screening"  or  "screen"  in  a  CPT  code 
descriptor  does  not  necessarily  describe 
a  test  performed  in  the  absence  of  signs 
or  svmptoms  of  illness,  disease  or 
c;ondition.  (See  preamble  section 

iiic:.i.) 

•  Clarification  of  the  use  of  modifier 
codes  to  indicate  multiple  services  that 
are  medically  necessar\'  to  diagnose  or 
treat  the  beneficiary's  condition.  (See 
section  II1.C,2.  of  the  preamble.) 

•  Clarification  that  the  signature  of 
the  ordering  physician  is  not  required 
for  Medicare  purposes  on  a  laboratorv 
test  requisition.  (See  section  III.D.S  of 
the  preamble  ) 

•  f'larification  that  appropriate 
diagnosis  codes  may  be  assigned  to  a 
narrative,  even  if  wording  of  the 
narrative  does  not  e.xactlv  match  the 


code  descriptor  for  the  ICD-9-CM  code. 
(See  section  III. El  of  the  preamble.) 

•  Clarification  that  laboratories  may 
use  the  narrative  field  on  the  claims  to 
report  additional  diagnoses  if  the 
Medicare  contractor's  system  will  not 
accept  all  of  the  codes  in  the  diagnoses 
field.  (See  section  III.E.2  of  the 
preamble.) 

•  Clarification  that  in  the  absence  of 
matching  diagnosis  to  procedure  codes 
supplied  by  the  laboratory,  Medicare 
contractors  will  examine  all  submitted 
codes  on  prepayment  review,  taking 
into  account  program  integrity.  (See 
section  II1.E.3  of  the  preamble.) 

•  Clarification  that  Medicare 
contractors  will  not  use  a  frequency 
screen  that  could  result  in  a  frequency- 
based  denial  unless  the  contractor  has 
published  information  about  the 
appropriate  frequency  for  the  service  or 
unless  we  have  published  information 
about  the  appropriate  frequency  in  a 
national  coverage  decision.  (See  section 
lll.F.l  of  the  preamble.) 

•  Codification  of  the  existing  policy 
that  Medicare  will  not  deny  a  claim  for 
services  that  exceed  utilization 
parameters  without  reviewing  all 
relevant  documentation  submitted  with 
the  claim.  (See  section  lll.F.2  of  the 
preamble  and  §410. 32(d)(4)  contained 
in  this  final  rule.)  Remaining  provision 
of  the  rule,  which  are  primarily 
provisions  that  are  likely  to  involve 
system  changes  and  require  educational 
efforts  to  avoid  erroneous  denial  of 
claims,  will  become  effective  November 
25,  2002.  These  provisions  include: 

•  Date  of  service  (section  III.  A. 3  of  the 
preamble). 

•  Use  of  consistent  remittance 
message  (section  III.F.4  of  the  preamble. 

•  National  coverage  decisions 
(addendum). 

•  Maintenance  and  submission  of 
documentation  (section  III.D.l  and  2  of 
the  preamble  and  §410. 32(d)(2)  and 
(d)(3)). 

The  effective  dates  for  changes  made 
to  the  CFR  as  described  in  this  rule  are 
as  follows: 

•  Sections  410.28  (f)  and  section 
410.32(e),  which  provide  for  equal 
application  of  the  rules  relating  to 
laboratory  service  to  hospital  and  CAHs, 
are  effective  February  21 .  2002. 

•  The  redesignation  of  paragraphs  in 
§410.32(d)  is  effective  February  21. 
2002. 

•  Section  410.32(d)(2)  and  (d)(3), 
which  specifies  documentation  and 
recordkeeping  requirements  and  claims 
review  procedures,  are  effective 
November  25,  2002. 

•  Section  410.32(d)(4),  which 
provides  for  review  of  information 
submitted  with  a  claim  before  denial  for 


utilization  parameters  unless  a  national 
of  local  policy  on  the  ser\'ice  exists,  is 
effective  February  21.  2002. 

IV.  Summary  of  Changes  to  the 
Proposed  Rule 

The  proposed  rule  stated  that  the 
policies  would  be  applicable  to  all 
laboratory  tests  "billed  under  Medicare 
Part  B,  regardless  of  the  location  ♦    *    * 
(Physicians'  office  laboratories,  hospital 
laboratories,  independent  laboratories, 
etc.,  or  of  the  type  of  Medicare 
contractor  processing  the  claims 
(carriers  or  fiscal  intermediaries)."  65 
FR  13084.  In  order  to  make  the  policies 
applicable  to  all  settings.  Centers  for 
Medicare  &  Medicaid  Ser\'ices  is 
revising  §  410.28  and  §  410.32  to  clarify 
the  applicability  of  the  provisions  of 
this  rule  to  hospitals  and  CAHs 
providing  tests  covered  under  Part  B  to 
outpatients. 

1.  We  are  adding  the  following  codes 
to  the  list  of  codes  covered  by  Medicare 
in  the  various  policies: 

Blood  glucose:  780.31,  781.0,  783.6 

Digoxin;  429.2,  972.0 

Fecal  Occult  Blood  Test:  003.0,  003.1, 

095.2,  095.3.  098.0,  098.7,  098.84,  139.8. 

159.0-159.9.  569.82,  569.83.  596.1. 

751.1 

Gamma  Glutamyl  Transferase:  230.7. 

230.9.  642.5,  782.4.  789.1.  790.4.  790.5. 

V42.7 

Lipids:  278.00.  401.0-^01.9,  402.00- 

402.91,  403.00-403.91,  404.00-404.93, 

405.01-405.99.  V42.7 

Prostate  Specific  Antigen:  236.5.  599.6. 

788.30.  788.41,  788.43,  788.62 
Human  immunodeficiency  virus  testing 
(Diagnosis):  263.0,  263.1.  263.9.  486 
Partial  thromboplastin  time:  362.30. 

362.31.  362.32.  362.33.  362.34.  362.35, 
362.36.  362.37,  410.0-9.  456.8.  530.82, 
Prothrombin  time:  786.50.  V12.51- 
V12.59 

Iron  Studies:  579.8,  579.9.  713.0,  716.4- 
716.9,  V56.0,V56.8 
T/iVTOid.- 290.3,  297.1.  333.99,  358.1. 
359.5,  376.21.  376.22,425.7 

2.  We  are  removing  the  paragraph 
regarding  denial  of  claims  for  services 
using  devices  that  require,  but  do  not 
have.  FDA  approval  from  the  reasons  for 
denial  section  of  all  23  policies.  Under 
the  national  coverage  decision  regarding 
clinical  trials,  certain  items  that  require 
but  do  not  have  FDA  approval  may  be 
covered. 

3.  We  are  amending  the  NCD  on 
collagen  crosslinks  by  adding  a 
clarification  that  both  men  and  women 
may  receive  the  test.  We  are  also 
deleting  codes  203.00  and  203.01  from 
the  list  of  ICD-9-CM  codes  that  are 
covered  by  Medicare,  as  this  diagnosis 
is  not  included  in  the  indication  section 
of  the  policy. 
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4.  We  are  modif\'ing  the  policy  for 
Gonodotropin,  chorionic  (HCG); 
quantitative  to  clarify  that  the  test  is  not 
useful  for  diagnosing  pregnancy. 

5.  We  are  deleting  the  language 
proposed  for  inclusion  in  §  410.32(d)(4) 
on  automatic  denial  and  manual  review- 
that  relates  to  egregious  overutilization. 

6.  We  are  changing  the  effective  date 
for  certain  provisions  of  the  rule  from 
that  proposed.  The  following  provisions 
are  effective  February  21,  2002,  and  we 
will  issue  the  program  instructions 
within  90  days  of  publication  of  the 
final  rule.  We  believe  that  this  includes 
the  provisions  related  to  the  following: 

•  Clarification  that  laboratory  policies 
apply  equally  to  all  laboratories 
(hospital  and  nonhospital)  as  contained 
in  section  III  of  the  proposed  rule,  and 
§§  410.28(f)  and  410.32(e)  of  this  final 
rule. 

•  Clarification  of  codes  that  use  the 
word  "screening"  in  the  descriptor  as 
contained  in  section  IIl.C.l  of  the 
proposed  rule. 

•  Clarification  of  coding  of  multiple 
tests  as  contained  in  section  III.C.2  of 
the  proposed  rule. 

•  Clarification  the  signature  is  not 
required  on  requisition  as  contained  in 
section  I1I.D.3  of  the  proposed  rule. 

•  Clarification  of  coding  narrative 
diagnoses  as  contained  in  section  III. El 
of  the  proposed  rule. 

•  Clarification  on  the  number  of 
diagnoses  on  a  claim  as  contained  in 
section  III.E.2  of  the  proposed  rule. 

•  Clarification  on  diagnosis  and 
procedure  code  matching  as  contained 
in  section  III.E.3  of  the  proposed  rule. 

•  Publishing  frequency  guidance 
before  implementing  screens  as 
contained  in  section  III.F.l  of  the 
proposed  rule. 

•  Reminder  of  auto  denial  policies  as 
contained  in  section  III.F.2  of  the 
proposed  rule,  and  §  410.32(d)(4). 

•  Consistency  in  remittance  messages 
as  contained  in  section  III.F  4.  of  the 
proposed  rule. 

Provisions  that  will  become  effective 
November  25.  2002  include  the 
following: 

•  Date  of  service  as  described  in 
section  III.A.3.  of  the  proposed  rule. 

•  Use  of  consistent  remittance 
message  as  described  in  section  III.F.4  of 
the  preamble. 

•  National  coverage  decisions  as 
described  in  the  addendum. 

•  Requesting  documentation  directly 
from  ordering  practitioner  as  described 
in  section  IIl.D.2  of  the  proposed  rule 
and  §§410.32(d)(2)  and  (d)(3)  of  this 
final  rule. 


V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995.  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  bv  OMB. 
section  3506(c)(2)(A)  of  the  PRA' 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrving 
out  the  proper  functions  of  our  agency 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Documentation  and  Recordkeeping 
Requirements 

In  summary,  §410.32(d)(2)(i)  requires 
the  physician  or  (qualified  nonphysican 
practitioner,  as  defined  in  paragraph 
(a)(3)  of  this  section),  who  orders  the 
service  to  maintain  documentation  of 
medical  necessity  in  the  beneficiary's 
medical  record. 

While  this  requirement  is  subject  to 
the  PRA,  we  believe  that  the  burden 
associated  with  this  requirement  is 
exempt  from  the  PR.^.  as  defined  in  5 
CFR  1320.3fb)(2),  because  this 
requirement  is  considered  a  usual  and 
customary  business  practice. 

Submitting  the  Claim 

In  summar>'.  §410  32(d)(2)(ii)  requires 
an  entity  submitting  the  claim  to 
maintain  the  following  documentation: 

•  The  documentation  that  it  receives 
from  the  ordering  physician. 

•  The  documentation  that  the 
information  that  it  submitted  with  the 
claim  accurately  reflects  the  information 
it  received  from  the  ordering  physician. 

While  this  requirement  is  subject  to 
the  PRA.  we  believe  that  the  burden 
associated  with  this  requirement  is 
exempt  from  the  PRA.  as  defined  in  5 
CFR  1320.3(b)(2),  because  this 
requirement  is  considered  a  usual  and 
customan,-  business  practice 

Entity'  Request  for  Additional 
Information 

In  summary.  §410.32(d)(2)(iii) 
requires  that  an  entity  submitting  a 
claim  may  request  additional  diagnostic 
and  other  information  to  document  that 
the  services  it  bills  are  reasonable  and 


necessan.-  If  the  entity  requests 
additional  documentation,  it  must 
request  material  relevant  to  the  medical 
necessity  of  the  specific  test(s).  taking 
into  consideration  current  rules  and 
regulations  on  patient  confidentiality. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for 
the  physician  or  qualified  nonphvsican 
practitioner,  as  defined  in  paragraph 
(a)(3)  of  this  section,  who  orders  the 
ser\'ice.  to  disclose  additional  diagnostic 
and  other  information  to  the  entity 
submitting  the  claim  that  demonstrates 
that  the  ser\'ices  it  bills  axe  reasonable 
and  necessary.  While  this  requirement 
is  subject  to  the  PR.'\.  we  believe  that 
the  burden  associated  with  this 
requirement  is  exempt  from  the  PRA.  as 
defined  in  5  CFR. 1320. 3(b)(2J.  because 
this  requirement  is  considered  a  usual 
and  customan  business  practice. 

Claims  Review:  Documentation 
Requirements 

In  summar\-.  §410  32{d)(3)(i)  requires 
that  an  entity  submitting  a  claim 
provide  to  Centers  for  Medicare  & 
Medicaid  Services  upon  request:  (1) 
documentation  of  the  physician's  order 
for  the  ser\-ice  billed  (including 
information  sufficient  to  enable  Centers 
for  Medicare  &  Medicaid  Ser%ices  to 
identify  and  contact  the  ordering 
physician).  (2)  documentation  showing 
accurate  processing  of  the  order  and 
submission  of  the  claim,  and  (3)  anv 
diagnostic  or  other  medical  information 
supplied  to  the  laboraton,-  by  the 
ordering  physician,  including  anv  ICD- 
9-CM  code  or  narrative  description 
supplied. 

In  summar>-,  §410.32(d)(3)(iii) 
authorizes  the  entity  submitting  the 
claim  to  request  additional  diagnostic 
and  other  medical  information  that  is 
relevant  to  the  medical  necessity  of  the 
specific  ser\'ices  from  the  ordering 
physician  consistent  with  applicable 
patient  confidentiality  laws  and 
regulations. 

Since  these  reporting  requirements 
would  be  imposed  under  the  conduct  of 
an  administrative  action  and/ or  audit, 
these  requirements  are  not  subject  to  the 
PRA  as  defined  under  5  CFR 
1320.4(a)(2). 

If  you  have  any  comments  nn  any  of 
these  information  collection  and 
recordkeeping  requirements,  please  mail 
the  original  and  three  copies  directly  to 
the  following: 

Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Information  Ser\'ices, 
Standards  and  Security  Group.  Division 
of  Enterprise  Standards.  Room  N2-14- 
26.  7500  Security  Boulevard.  Baltimore. 
MD  21244-18501.  Attn:  John  Burke 
3250-F,  and  Office  of  Information  and 
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Regulaton,-  Affairs.  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Attn:  Allison 
Eydt.  Desk  Officer 

VI,  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
final  rule  as  required  bv  Executive 
Order  (EO)  12866.  the  Unfunded 
Mandates  Reform  Act  of  1995.  and  the 
Regulatory  Flexibilitv  Act  (RFA)  (Public 
Law  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
(SlOO  million  or  more  annuallv) 

Section  1102(b)  of  the  Social  Secuntv 
Act  (the  Act)  requires  us  to  prepare  a 
regulatory-  impact  analysis  (RIA)  if  a  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

A  Executive  Order  12866 

The  intent  of  this  final  rule  is  to 
promote  program  integrity  and  national 
uniformity  and  simplify-  administrative 
procedures  for  clinical  diagnostic 
iaboratoPt'  services.  We  do  not  expect 
the  provisions  of  this  final  rule  to  have 
a  significant  cost  effect  upon  providers 
or  suppliers.  The  provisions  of  the  final 
rule,  for  the  most  part,  are 
administrative  and  state  explicitly  and 
codify-  practices  that  are  currently  in 
effect.  That  is.  physicians  maintain 
documentation  in  the  medical  record 
and  laboratories  maintain  the 
information  that  is  provided  to  them. 
We  expect  no  cost  consequence  of 
codif\'ing  this  common  practice. 

Similarly,  we  do  not  anticipate  a  cost 
effect  of  the  provision  related  to  the 
documentation  that  must  be  submitted 
upon  claims  review.  While  some 
Medicare  contractors  presently  request 
medical  record  information  directlv 
from  laboratories,  the  laboratories  must 
in  turn  seek  the  information  from  the 
physicians.  Requiring  Medicare 
contractors  to  seek  medical  record 
information  directly  from  physicians 
mav  result  in  a  minimal  increase  in  the 


administrative  cost  of  conducting  claims 
review.  We  anticipate  that  there  would 
be  offsetting  savings  from  reduced 
Medicare  contractor  requests  to 
laboratories  for  documentation.  This 
would  result  in  a  decreased 
documentation  burden  to  the 
laboratories. 

The  provision  in  §  410.32(d)(4)  merely 
codifies  policies  that  are  presently 
included  in  the  Medicare  program 
manuals.  Since  these  provisions  are 
currently  operational,  there  is  no  cost 
effect  to  their  codification.  The  national 
coverage  decisions  published  as 
Addendum  B  to  this  final  rule 
potentially  may  give  rise  to  a  cost  effect. 
Approximately  60  percent  of  the  total 
volume  of  laboratory  claims  would  be 
subject  to  a  national  coverage  decision. 
Implementation  of  the  national  coverage 
decisions  would  result  in  some 
adjustments  in  the  amount  and  degree 
of  coverage  (that  is,  there  would  be 
some  increases  and  some  decreases). 
However,  we  do  not  have  data  available 
to  precisely  quantif\'  the  amounts 
involved.  We  estimate  that  the  net  cost 
effect  of  these  coverage  decisions  would 
not  be  significant. 

If  there  is  currently  an  LMRP  for  a  test 
for  which  we  issue  a  national  coverage 
decision,  and  the  LMRP  was  more 
liberal  than  the  national  coverage 
decisions,  this  will  result  in  cost  savings 
to  the  Medicare  program.  If  an  LMRP 
was  more  restrictive  than  a  national 
coverage  decision,  it  will  result  in  a  cost 
increase  for  the  Medicare  program.  After 
careful  analysis  of  the  information 
available  regarding  LMRPs,  we  estimate 
that  the  costs  and  savings  are  likely  to 
offset  each  other,  and  that  the  national 
coverage  decisions  will  have  a 
negligible  cost  impact. 

We  should  point  out,  however,  that 
clinical  diagnostic  laboratory  services 
are  considered  as  part  of  the  calculation 
of  the  sustained  growth  factor  used  in 
determining  changes  in  the  Medicare 
payment  amounts  under  the  Medicare 
physician  fee  schedule.  Should  there  be 
a  significant  increase  in  Medicare 
payment  for  laboratory  services. 
Medicare  may  recover  these  costs 
through  reductions  in  the  otherwise 
applicable  physician  payments. 

B.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million  As  noted  above,  we  do  not 
anticipate  that  this  final  rule  will  have 


a  significant  cost  impact.  Thus,  we 
certify  that  this  final  rule  will  not  residt 
in  expenditure  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
SllO  million.  ' 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
governmental  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  S5 
million  to  S25  million  or  less  annually 
(see  65  FR  69432).  Intermediaries  and 
carriers,  physicians,  and  many 
laboratories  are  considered  small 
entities. 

This  final  rule  will  affect  all  clinical 
laboratories  located  in  physician  offices, 
hospitals,  other  health  facilities. 
Medicare  contractors,  and  independent 
laboratories.  There  are  approximated 
160.000  labs  affected.  We  believe  the 
impact  of  this  final  rule  on  these 
entities,  for  the  most  part,  will  be 
positive. 

As  stated  above,  this  final  rule  will,  • 
for  the  most  part,  explicitly  state  and 
codif\'  existing  policies.  Having  a  clear 
statement  of  policies  will  be  beneficial 
to  entities  submitting  Medicare  claims 
because  they  can  avoid  unintentional 
errors.  The  provision  relating  to 
Medicare  seeking  medical  record 
information  directly  from  physicians 
will  reduce  the  burden  of  recordkeeping 
and  reporting  on  laboratories  without 
increasing  the  burden  on  physicians. 
Publication  of  clear  and  consistent 
national  coverage  decisions  will  assist 
physicians  and  laboratories  in  knowing 
in  advance  situations  in  which 
additional  documentation  may  be 
needed  to  support  payment  on  a  claim. 
The  documentation  may  be  submitted 
with  the  initial  claim,  thus  avoiding  the 
increased  cost  of  appealing  a  denied 
claim.  National  coverage  decisions 
relating  to  laboratory-  claims  will  result 
in  consistent  coverage  determination 
regardless  of  geography,  and, 
consequently,  less  confusion  for 
beneficiaries,  who  often  do  not 
understand  the  present  situations  of 
coverage  for  a  service  in  one  area  and 
not  in  other  areas.  Reduced  confusion 
for  the  beneficiary  results  in  reduced 
inquiry  workloads  for  Medicare 
contractors. 

As  noted  above,  there  may  be  some 
areas  where  implementation  of  the 
national  coverage  decisions  will  result 
in  denial  of  payment  in  situations  in 
which  payment  is  presently  made.  We 
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believe  that  the  policies,  developed  in 
partnership  with  the  physician  and 
laboratory  community  and  based  on 
authoritative  evidence,  reflect  the 
appropriate  treatment  of  clinical 
diagnostic  laboratory-  services.  Thus,  to 
the  extent  that  payinent  is  presently 
being  made  for  these  services,  we 
believe  it  is  inappropriate  and  should  be 
curtailed. 

We  do  not  expect  any  beneficiary  to 
be  deprived  of  medically  necessarv 
services  as  a  result  of  these  provisions. 
Nor  do  we  expect  that  there  will  be  an 
impact  upon  the  availability  of  covered 
services  to  beneficiaries.  Beneficiaries 
may.  however,  experience  a  minimal 
increase  in  out-of-pocket  costs  if  they 
choose  to  have  testing  that  is  not 
covered  by  Medicare.  That  is. 
publication  of  clear  decisions  regarding 
when  a  test  is  considered  medically 
necessary  may  prompt  physicians  and 
laboratories  to  execute  advanced 
beneficiary  notices  and  charge  patients 
for  noncovered  ser\'ices,  when  they  may 
not  have  followed  these  procedures  due 
to  ambiguity  regarding  whether  the 
service  will  be  covered  by  Medicare. 

For  these  reasons,  the  Secretar\' 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  nu-al 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  the  Office  of 
Management  and  Budget  reviewed  this 
regulation. 

We  have  reviewed  this  rule  under  the 
threshold  criteria  of  Executive  Order 
13132.  We  have  determined  that  it  does 
not  significantly  affect  States'  rights, 
roles,  and  responsibilities. 

List  of  Sub)ects  in  42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases,  Laboratories, 
Medicare,  Rural  areas.  X-ravs. 

For  the  reasons  set  forth  in  the 
preamble  the  Centers  for  Medicare  & 
Medicaid  Services  amends,  42  CFR 
chapter  IV  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

Subpart  B— Medical  and  Other  Health 
Services 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees  1102  and  1871  of  the 
Social  Securitv  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  A  new  paragraph  (f)  is  added  to 
§410.28  to  read  as  follows; 


§  41 0.28    Hospital  or  C AH  diagnostic 

services  furnished  to  outpatients: 

Conditions. 

*         *         «         •         * 

(f)  The  rules  for  clinical  diagnostic 
laboratory  tests  set  forth  in  §§  410.32(a) 
and  (d)(2)  through  (d)(4)  of  this  subpart 
are  applicable  to  those  tests  when 
furnished  in  hospitals  and  CAHs. 

3.  In  §410.32: 

A.  Paragraphs  (d)(1)  through  (d)(7)  are 
redesignated  as  paragraphs  (d)(l)(i) 
through  (d)(l)(vii); 

B.  Paragraph  (d)  introductory  text  is 
redesignated  as  paragraph  (d)(i) 
introductory  text,  and  a  heading  is 
added; and 

C.  Paragraphs  (d)(2)  through  (e)  are 
added  to  read  as  follows: 

§410.32  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  ott>er  diagnostic  tests: 
Conditions. 

***** 

(d]  Diagnostic  laboratory  tests.  (1) 
Who  may  furnish  sendees.  *    *   * 

(2)  Documentation  and  recordkeeping 
reauirements. 

(i)  Ordering  the  service.  The  physician 
or  (qualified  nonphysican  practitioner, 
as  defined  in  paragraph  (a)(3)  of  this 
section),  who  orders  the  service  must 
maintain  documentation  of  medical 
necessity  in  the  beneficiar\-'s  medical 
record 

(ii)  Submitting  the  claim.  The  entity 
submitting  the  claim  must  maintain  the 
following  documentation: 

(A)  The  documentation  that  it 
receives  from  the  ordering  physician  or 
nonphysician  practitioner 

(B)  The  documentation  that  the 
information  that  it  submitted  with  the 
claim  accurately  reflects  the  information 
it  received  from  the  ordering  phvsician 
or  nonphysician  practitioner. 

(iii)  Requesting  additional 
information  The  entity  submitting  the 
claim  may  request  additional  diagnostic 
and  other  medical  information  to 
document  that  the  services  it  bills  are 
reasonable  and  necessary.  If  the  entity- 
requests  additional  documentation,  it 
must  request  material  relevant  to  the 
medical  necessity  of  the  specific  test(s). 
taking  into  consideration  current  rules 
and  regulations  on  patient 
confidentiality. 

(3)  Claims  review,  (i)  Documentation 
requirements.  Upon  request  by  CMS.  the 
entity  submitting  the  claim  must 
provide  the  following  information: 

(A)  Documentation  of  the  order  for  the 
service  billed  (including  information 
sufficient  to  enable  CMS  to  identify  and 
contact  the  ordering  physician  or 
nonphysician  practitioner). 

(B)  Documentation  showing  accurate 
processing  of  the  order  and  submission 
of  the  claim. 


(C)  Diagnostic  or  other  medical 
information  supplied  to  the  laboratory 
by  the  ordering  physician  or 
nonphysician  practitioner,  including 
any  1CD-9-CM  code  or  narrative 
description  supplied. 

(ii)  Senices  that  are  not  reasonable 
and  necessan,'  If  the  documentation 
provided  under  paragraph  (d)(3j(i)  of 
this  section  does  not  demonstrate  that 
the  service  is  reasonable  and  necessary, 
CMS  takes  the  following  actions: 

(A)  Provides  the  ordering  physician  or 
nonphysician  practitioner  information 
sufficient  to  identify-  the  claim  being 
reviewed. 

(B)  Requests  from  the  ordering 
physician  or  nonphysician  practitioner 
those  parts  of  a  beneficiary's  medical 
record  that  are  relevant  to  the  specific 
claim(s)  being  reviewed 

(C)  If  the  ordering  physician  or 
nonphysician  practitioner  does  not 
supply  the  documentation  requested, 
informs  the  entity  submitting  the 
claim(s)  that  the  documentation  has  not 
been  supplied  and  denies  the  claim 

(iii)  Medical  necessity.  The  entitv 
submitting  the  claim  may  request 
additional  diagnostic  and  other  medical 
information  from  the  ordering  physician 
or  nonphysician  practitioner  to 
document  that  the  services  it  bills  are 
reasonable  and  necessary-.  If  the  entity 
requests  additional  documentation,  it 
must  request  material  relevant  to  the 
medical  necessity  nf  the  specific  test(s}, 
taking  into  consideration  current  rules 
and  regulations  on  patient 
confidentiality. 

(4)  Automatic  denial  and  manual 
review,  (i)  General  rule  Except  as 
provided  in  paragraph  ld)(4)(ii)  of  this 
section,  CMS  does  not  deny  a  claim  for 
services  that  exceed  utilization 
parameters  without  reviewing  all 
relevant  documentation  that  is 
submitted  with  the  claim  (for  example, 
justifications  prepared  by  providers, 
primary  and  secondary-  diagnoses,  and 
copies  of  medical  records) 

(ii)  Exceptions  CMS  may 
automatically  deny  a  claim  without 
manual  review  if  a  national  coverage 
decision  or  LMRP  specifies  the 
circumstances  under  which  the  service 
is  denied,  or  the  service  is  specifically 
excluded  from  Medicare  coverage  by 
law. 

(e)  Diagnostic  laboratory-  tests 
furnished  in  hospitals  and  CAHs  The 
provisions  of  paragraphs  (aj  and  (d)(2) 
through  (d)(4),  inclusive,  of  this  section 
apply  to  all  diagnostic  laboratory-  test 
furnished  by  hospitals  and  CAHs  to 
outpatients. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 


( 


58810  Federal  Register/ Vol.  66,  No.  226/Friday.  November  23.  2001 /Rules  and  Regulations 


Insuranre;  and  Program  No.  93.774. 
Medi<:are — Supplementary  Medical 
In.siirance  Program) 

Dated:  July  11.2001. 
Thomas  A.  Scully. 

Administrator.  Health  Care  Financing 
Administration. 

Uut.'d:  Octobers.  2001. 
Tommy  G.  Thompson, 

Sfi  rrian 

Addendum  A — Introduction  to  National 
Coverage  Policies  for  Diagnostic 
Laboratory  Tests 

Purpose 

This  addendum  provides  an 
introduction  to  national  coverage 
policies  for  diagnostic  laboraton-  tests 
payable  under  Part  B  of  Medicare.  This 
addendum  explains  what  a  national 
coverage  policy  is.  what  effect  a  national 
coverage  policy  has,  and  describes  the 
various  sections  in  the  policies.  In 
addition,  it  explains  the  two  approaches 
used  to  develop  these  national  coverage 
policies. 

What  Is  a  National  Coverage  Policy? 

Part  B  of  title  XVHI  of  the  Social 
Security  .'Xct  (the  Act)  provides  for 
Supplementary  Medical  Insurance  (SMI) 
for  certain  Medicare  beneficiaries, 
specifying  what  health  care  items  or 
services  will  be  covered  by  the  Medicare 
Part  B  program   Diagnostic  laboratory 
tests  are  generallv  covered  under  Part  B. 
unless  excluded  from  coverage  by  the 
Act.  Services  that  are  generally 
excluded  from  coverage  include  routine 
physical  examinations  and  services  that 
are  not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  an  illness  or 
injury.  CMS  interprets  these  provisions 
to  prohibit  coverage  of  screening 
services,  including  laboratory  tests 
furnished  in  the  absence  of  signs, 
symptoms,  or  personal  history  of 
disease  or  injury,  except  as  explicitly 
authorized  by  statute.  A  test  may  be 
considered  medically  appropriate,  but 
nonetheless  be  excluded  from  Medicare 
coverage  by  statute, 

A  national  coverage  policy  for 
diagnostic  laboratory  test(s)  is  a 
document  stating  CMS's  policy  with 
respect  to  the  circumstances  under 
which  the  test(s)  will  be  considered 
reasonable  and  necessary,  and  not 
screening,  for  Medicare  purposes.  Such 
a  policy  applies  nationwide.  A  national 
coverage  policy  is  neither  a  practice 
parameter  nor  a  statement  of  the 
accepted  standard  of  medical  practice. 
Words  such  as  "may  be  indicated"  or 
"may  be  considered  medically 
necessary"  are  used  for  this  reason. 
Where  a  policy  gives  a  general 
description  and  then  lists  examples 


(following  words  like  "for  example"  or 
"including"),  the  list  of  examples  is  not 
meant  to  be  all-inclusive  but  merely  to 
provide  some  guidance. 

What  Is  the  Effect  of  a  National 
Coverage  Policy? 

A  national  coverage  policy  to  which 
this  introduction  applies  is  a  National 
Coverage  Decision  (NCD)  under  section 
1862(a)(1)  of  the  Social  Security  Act. 
Regulations  on  National  Coverage 
Decisions  are  codified  at  42  CFR 
405.732(b)-(d).  A  Medicare  contractor 
may  not  develop  a  local  policy  that 
conflicts  with  a  national  coverage 
policy. 

What  Ls  the  Format  for  These  National 
Coverage  Policies? 

Below  are  the  headings  for  national 
coverage  policies,  developed  by  the 
Negotiated  Rulemaking  Committee  on 
Clinical  Diagnostic  Laboratory  Tests. 

Medicare  National  Coverage  Decision 

This  section  identifies  the  official  title 
of  the  policy. 

Other  Names/Abbreviations 

This  section  identifies  other  names  for 
the  policy.  It  generally  reflects  more 
colloquial  terminology. 

Description 

This  section  includes  a  description  of 
the  test(s)  addressed  by  the  policy  and 
provides  a  general  description  of  the 
appropriate  uses  of  the  test(s). 

HCPCS  Codes 

The  descriptor(s)  used  in  this  section 
is  (are)  the  Current  Procedural 
Terminology  (CPT)  or  other  CMS 
Common  Procedure  Coding  Svstem 
(HCPCS).  The  CPT  is  developed  and 
copyrighted  by  the  American  Medical 
Association  (AMA).  If  a  descriptor  does 
not  accurately  or  fully  describe  the  test, 
a  more  complete  description  may  be 
included  elsewhere  in  the  policy,  such 
as  in  the  Indications  section. 

Indications 

This  section  lists  detailed  clinical 
indications  for  Medicare  coverage  of  the 

test(s), 

Limitations 

This  section  lists  any  national 
frequency  expectations,  as  well  as  other 
limitations  on  Medicare  coverage  of  the 
specific  test{s)  addressed  in  the  policy — 
for  example  if  it  would  be  unnecessary 
to  perform  a  particular  test  with  a 
particular  combination  of  diagnoses. 


ICD-9-CM  Codes  Covered  by  Medicare 
Program 

This  section  includes  covered  codes — 
those  where  there  is  a  presumption  of 
medical  necessity,  but  the  claim  is 
subject  to  review  to  determine  whether 
the  test  was  in  fact  reasonable  and 
necessary.  The  diagnosis  codes  are  from 
the  International  Classification  of 
Diseases.  Ninth  Revision.  Clinical 
Modification  (ICD-9-CM).  Where  the 
policy  takes  an  "exclusionary" 
approach,  as  described  below,  this 
section  states:  "Any  ICD-9-CM  code  not 
listed  in  either  of  the  ICD-9-CM  code 
sections  below." 

Reasons  for  Denial 

This  section  includes  standard 
language  reflecting  national  policy  with 
respect  to  all  tests —  such  as  denial  of 
screening  services  and  denial  if  medical 
necessity  is  not  documented  in  the 
patient's  medical  record.  This  section 
may  also  include  reasons  for  denial 
related  to  the  specific  test(s).  This 
section  was  not  negotiated  by  the 
Negotiated  Rulemaking  Committee,  but 
rather  reflects  CMS  policy. 

ICD-9-CM  Codes  Denied 

This  section  lists  codes  that  are  never 
covered.  If  a  code  from  this  section  is 
given  as  the  reason  for  the  test,  the  test 
may  be  billed  to  the  Medicare 
beneficiary  without  billing  Medicare 
first  because  the  service  is  not  covered 
by  statute,  in  most  instances  because  it 
is  performed  for  screening  purposes  and 
is  not  within  an  exception.  The 
beneficiary,  however,  does  have  a  right 
to  have  the  claim  submitted  to 
Medicare,  upon  request. 

ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

This  section  lists/describes  generally 
non-covered  codes  for  which  there  are 
only  limited  exceptions.  However, 
additional  documentation  could  support 
a  determination  of  medical  necessity  in 
certain  circumstances.  Subject  to  section 
1879  of  the  Social  Security  Act  (the 
Act),  42  CFR  411,  subpart'K.  section 
7330  of  the  Medicare  Carriers  Manual 
section  3440-3446.9  of  the  Medicare 
Fiscal  Intermediary  Manual  and  any 
applicable  rulings,  it  would  be 
appropriate  for  the  ordering  physician 
or  the  laboratory  to  obtain  an  advance 
beneficiary  notice  from  the  beneficiary. 
Where  the  policy  takes  an 
"inclusionary"  approach,  as  described 
below,  this  section  states:  "Any  ICD-9- 
CM  code  not  listed  in  either  of  the  ICD- 
9-CM  sections  above." 
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Sources  of  Information 

Relevant  sources  of  information  used 
in  developing  the  policy  are  listed  in 
this  section. 


Coding  Guidelines  ■ 

This  section  includes  coding 
guidelines  that  apply  generally  to  all 
policies,  as  well  any  additional  coding 
instructions  appropriate  for  a  specific 
national  coverage  policy.  The  coding 
guidelines  mav  be  from  or  based  on  a 
Coding  Clinic  for  1CD-9-CM  published 
by  the  American  Hospital  Association. 

Documentation  Requirements 

This  section  refers  to  documentation 
requirements  for  clinical  diagnostic 
laboratory  tests  at  42  CFR  410.32(d)  and 
includes  any  specific  documentation 
requirements  related  to  the  test(s) 
addressed  in  the  policy. 

Other  Comments 

This  section  may  contain  any  other 
relevant  comments  that  are  not 
addressed  in  the  sections  described 
above. 


What  Are  the  Two  Approaches  Used  in 
Developing  a  National  Coverage  Policv? 

To  develop  national  coverage  policies 
for  the  tests  assigned  to  each 
Workgroup,  the  Committee  agreed  to 
use  one  of  two  approaches,  referred  to 
as  "inclusionary"  and  "exclusionary". 
Policies  using  the  "inclusionary" 
approach  list  the  ICD-9-CM  codes  in 
the  following  two  categories.  ICD-9-CM 
Codes  Covered  bv  Medicare  Program 
and  1CD-9-CM  Codes  Denied  These 
policies  do  not  list  the  codes  that 
require  additional  documentation  to 
support  medical  necessity, 

Tne  exclusionan'  approach  was  used 
for  tests  for  which  local  medical  review- 
policies  had  identified  a  large  number  of 
acceptable  ICD-9-C.M  codes  The 
C^ommittee  used  this  approach  to 
develop  a  proposed  policy  on  blood 
coimts.  In  lieu  of  listing  all  the  ICD-^ 
CM  codes  that  support  medical 
necessity  of  a  test  or  group  of  tests, 
policies  using  the  "exclusionary" 
approach  list  ICD-9-CM  codes  in  the 
following  two  categories:  1C.D-9-CM 
Codes  Denied  and  1CD-9-<:M  Codes 
That  Do  Not  Support  Medical  Necessity, 

HCPCS  Codes  (alpha  numeric,  CPT  C  AMA) 


Addendum  B — National  Coverage 
Decisions 

Medicare  National  Coverage  Decision: 
Culture.  Bacterial.  Urine 

Other  Names/Abbreviations:  Urine 
culture 

Description 

A  bacterial  urine  culture  is  a 

laboratory  procedure  performed  on  a 
urine  specimen  to  establish  the  probable 
etiology  of  a  presumed  urinarv  tract 
infection.  It  is  common  practice  to  do  a 
urinalysis  prior  to  a  urine  culture,  A 
urine  culture  may  also  be  used  as  part 
of  the  evaluation  and  management  of 
another  related  condition.  The 
procedure  includes  aerobic  agar-based 
isolation  of  bacteria  or  other  cultivable 
organisms  present,  and  quantitation  of 
types  present  based  on  morphologic 
criteria.  Isolates  deemed  significant  mav 
be  subjected  to  additional  identification 
and  susceptibility  procedures  as 
requested  by  the  ordering  phvsician. 
The  physician  s  request  may  be  through 
clearly  documented  and  communicated 
laboratory  protocols. 


Code 


87086 
87087 
87088 
87184 
87186 


Descriptor 


Culture  bacteriat 
Culture  tjactenal 
Culture  bactenal 


urine  quantitative  colony  count 

unne  commercial  kit 

unne  identification  m  addition  to  quantitative  or  commercial  kit 
Sensitivity  studies  antibiotic  disk  method   per  piate  (12  or  fewer  disks) 

Sensitivity  studies  antibiotic:  mtcrotiter,  minimum  inhibitory  concentration  (MIC),  any  number  of 
antibiotics 


Indications 

1.  A  patient's  urinalysis  is  abnormal 
suggesting  urinary-  tract  infection,  for 
example,  abnormal  microscopic 
(hematuria,  pyuria,  bacteriuria): 
abnormal  biochemical  urinalysis 
(positive  leukocyte  esterase,  nitrite, 
protein,  blood);  a  Gram's  stain  positive 
for  microorganisms:  positive  bacteriuria 
screen  by  a  non-culture  technique;  or 
other  significant  abnormality  of  a 
urinalysis.  While  it  is  not  essential  to 
evaluate  a  urine  specimen  bv  one  of 
these  methods  before  a  urine  culture  is 
performed,  certain  clinical  presentations 
with  highly  suggestive  signs  and 
symptoms  may  lend  themselves  to  an 
antecedent  urinalysis  procedure  where 
follow-up  culture  depends  upon  an 
initial  positive  or  abnormal  test  result, 

2,  A  patient  has  clinical  signs  and 
symptoms  indicative  of  a  possible 
urinary  tract  infection  (UTI),  Acute 
lower  UTI  may  present  with  urgency, 
frequency,  nocturia,  dysuria.  discharge 
or  incontinence.  These  findings  may 


also  be  noted  in  upper  LTI  with 
additional  systemic  symptoms  (for 
example,  fever,  chills,  lethargy);  or  pain 
in  the  costovertebral,  abdominal,  or 
pelvic  areas.  Signs  and  symptoms  may 
overlap  considerably  w-ith  other 
inflammatorv  conditions  of  the 
genitourinary  tract  (for  example, 
prostatitis,  urethritis,  vaginitis,  or 
cervicitis).  Elderly  or 
immunocompromised  patients,  or 
patients  with  neurologic  disorders  may 
present  atypically  (for  example,  general 
debility,  acute  mental  status  changes, 
declining  functional  status), 

3,  The  patient  is  being  evaluated  for 
suspected  urosepsis,  fever  of  unknown 
origin,  or  other  systemic  manifestations 
of  infection  but  without  a  known 
source.  Signs  and  symptoms  used  to 
define  sepsis  have  been  well- 
established. 

4.  A  test-of  cure  is  generally  not 
indicated  in  an  uncomplicated 
infection.  However,  it  may  be  indicated 
if  the  patient  is  being  evaluated  for 
response  to  therapy  and  there  is  a 


complicating  co-existing  urinar\' 
abnormality  including  structural  or 
functional  abnormalities,  calculi, 
foreign  bodies,  or  ureteral/ renal  stents 
or  there  is  clinical  or  laboratory- 
evidence  of  failure  to  respond  as 
described  in  Indications  1  and  2, 

5,  In  surgical  procedures  involving 
major  manipulations  of  the 
genitourinary  tract,  preoperative 
examination  to  detect  occult  infection 
may  be  indicated  in  selected  cases  (for 
example,  prior  to  renal  transplantation, 
manipulation  or  removal  of  kidney 
stones,  or  transurethral  surgerv  of  the 
bladder  or  prostate). 

6  Unne  culture  may  be  indicated  to 
detect  occult  infection  in  renal 
transplant  recipients  on 
immunosuppressive  therapy. 

Limitations 

1.  CPT  87086  or  87087  may  be  used 
one  time  per  encounter.  CPT  87086  and 
87087  are  not  used  concurrentlv. 

2.  Colony  count  restrictions  on 
coverage  of  CPT  87088  do  not  apply  as 


I 
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thov  may  be  highly  variable  according  to 
syndrome  or  other  clinical 
circumstances  (for  example  .  antecedent 
therapy,  collection  time,  degree  of 
h\dration) 

3.  CPT  87088,  87184.  and  87186  mav 
be  used  multiple  times  in  association 
with  or  independent  of  87086  or  87087. 
as  urinary  trac  t  infections  mav  be 
polvmicrobial 


4.  Testing  for  asymptomatic 
bacteriuria  as  part  of  a  prenatal 
evaluation  may  be  medicallv 
appropriate  but  is  considered  screening 
and  therefore  not  covered  bv  Medicare. 
The  L"S  Preventive  Services  Task  Force 
has  concluded  that  screening  for 
asymptomatic  bacteriuria  outside  of  the 
narrow  indication  for  pregnant  women 
is  generally  not  indicated.  There  are 


insufficient  data  to  recommend 
screening  in  ambulator*'  elderly  patients 
including  those  with  diabetes.  Testing 
may  be  clinically  indicated  on  other 
grounds  including  likelihood  of 
recurrence  or  potential  adverse  effects  of 
antibiotics,  but  is  considered  screening 
in  the  absence  of  clinical  or  laboratory' 
evidence  of  infection. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Descriptor 


003  1 

038  0-038  9 

2762  


276  4  

286  6    

288  0    

288  8    

306  53  

306  59  

518  82 

570 

580  0-580  9  .... 

583  0-583  9  .... 

584  5    

584  9    

585      

586       

590  00-590  9 

592  0-592  9  .... 

593  0-593  9  .... 

594  0-594  9  .... 

595  0-595  9  .... 
597  0 

597  80-597  89 

598  00-598  01 

599  0 

599  7    

600  

601  0-601  9  .... 

602  0-602  9 
604  0-604  99 
608  0-608  9  .... 

614  0-614  9  .... 

615  0-615  9  .... 

616  0 

616  10-616  11 
616  2-616  9  .... 
619  0-619  9  .... 

625  6    

639  0  ; 

639  5 

646  60-64  

670  00-04  

672  00-04  

724  5    


780  2    

780  6    

780  79  

780  9  

785  0 

785  50-59  .. 

788  0-788  9 


789  00-789  09 

789  60-789  69 

790  7 

791  0-791  9  .... 


Salmonella  Septicemia 

SepticeTia 

Acidosis 

Metabolic  acidosis/alkalosis 

Detibrination  syndrome  disseminated  intravascular  coagulation 

Agranulocytosis,  neutropenia 

Other  specified  disease  of  white  blood  cells  including  leukemoid  reactioaleukocylosis 

Psychogenic  dysuria 

Other  psychogenic  genitounnary  malfunction 

Other  puirnonary  insufficiency,  not  elsewhere  classified 

Acute  and  subacute  necrosis  of  liver 

Acute  glomerulonephritis 

Nephritis  and  Nephropathy   not  specified  as  acute  or  chronic 

Acute  renal  failure   with  iesion  of  tubular  necrosis 

Acute  renal  failure  unspecified 

Chronic  renai  failure 

Renal  failure  unspecified 

Infections  of  kidney  pyelonephntis  acute  and  chronic 

Calculus  of  kidney  and  ureter 

Other  disorders  of  kidney  and  ureter  (cyst,  stricture,  obstruction,  reflux,  etc) 

Calculus  of  lower  urinary  tract 

Cystitis 

Urethritis  not  sexually  transmitted  and  urethral  syndrome 

Other  urethntis 

Urethral  stncture  due  to  Infection 

Urinary  tract  infection,  site  not  specified 

Hematuria 

Hyperplasia  of  prostate 

Inflammatory  diseases  of  prostate 

Other  disorders  of  prostate  (calculus  congestion,  atrophy,  etc  ) 

Orchitis  and  epididymitis 

Other  disorders  of  male  genital  organs  (seminal  vesiculitis,  spermatocele,  etc  ) 

Inflammatory  disease  of  ovary  fallopian  tube,  pelvic  cellular  tissue,  and  pentoneum 

Inflammatory  disease  of  uterus  except  cervix 

Cervicitis  and  endocervicitis 

Vaginitis  and  vulvovaginitis 

Other  inflammaton/  conditions  of  cervix   vagina  and  vulva 

Fistula  involving  female  genital  tract 

Stress  incontinence  female 

Genital  tract  and  pelvic  infection  complicating  abortion,  ectopic  or  molar  pregnancies 

Shock  complicating  abortion  ectopic  or  molar  pregnancies 

Infections  of  genitourinary  tract  m  pregnancy 

Major  puerperal  infection 

Pyrexia  of  unknown  ongin  during  the  puerpenum 

Backache  unspecified 

Syncope  and  collapse 

Fever  (Hyperthermia) 

Other  malaise  and  fatigue 

Other  genera-  symptoms  i  altered  mental  status,  chills,  generalized  pains) 

Tachycardia  unspecified 

Shock  without  mention  of  trauma 

Symptoms  involving  unnary  system   (renal  colic,   dysuna,   retention  of  unne,   incontinence  of 

urine    frequency    polyuria,  noctuna,  oiiguna,  anuria,  other  abnormality  of  unnation,  urethral 

discharge  extravasation  of  unne.  other  symptoms  of  unnary  system) 
Abdominal  pam 
Abdominal  tenderness 
Bacteremia 
Nonspecific     findings     on     examination     of     unne     (profeinuna.     chyluna,     hemoglobinuna, 

myoglobinuria  biliuna  glycosuna  acetonuna,  other  cells  and  casts  in  urine,  other  nonspecific 

findings  on  examination  of  unnej 
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Code  Descriptor 

799  3  '  Debility  unspecified  loniy  ♦or  declining  functional  status) 

939  0  I  Foreign  body  m  genitounnary  tract   bladder  and  urethra 

939  3  Foreign  body  m  genitourinary  tract   penis 

V44  50-V44.6  |  Artificial  cystostomy  or  other  a,rlificiai  opening  of  unnary  tract  status 

V55  5-V55  6  ;  Anentior  to  cystostomy  or  other  artificial  opening  of  unnary  tract 

V58  69   I  Long-term  (current!  use  of  other  medications 

V72.84 I  Pre-operative  examination    unspecified 


Reasons  for  Denial 

Note:  This  section  has  not  been  negotiated 
by  the  Negotiated  Rulemaking  Committee,  It 
includes  HCFA's  interpretation  of  its 
longstanding  polic  ies  and  is  included  for 
informational  purposes, 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
histoPi"  of  disease  or  injurv  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties 

•  Tests  that  are  not  reasonable  and 
necessary-  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  co\ered 
according  to  the  statute, 

•  Failure  to  provide  documentation  of 
the  medical  necessitv  of  tests  mav  result 


in  denial  of  claims  The  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms,  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  phvsician  (or  qualified 
nonphysitnan  practitioner)  through 
documentation  in  the  ph\sician's  office 
may  result  m  denial, 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policv  will  be  denied  as 
notreasonable  and  necessarv  if  it  is 
submitted  without  an  ICI>-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessitv 
is  submitted  with  the  r  laim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary-,  unless  it  is 
submitted  with  documentation 
)ustif\'ing  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessar\', 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  .\mendment  of 
1988  (CLI.M  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 


Descnptor 


798  0-798,9 
V15  85    

V16  1    


V16  2  

V164   

V165   

V16  6  

V16  7  

V168  

V16  9  

V17  0-V17  8  ,. 
V180-V188  ,, 
V190-V198  , 
V200-V20,2  ,. 
V28  0-V28,9  ,. 
V50  0-V50.9  .. 

V532  

V600-V609    , 

V620  

V621    

V65,0  

V651    

V88  0-V68  9    , 
V700-V70,9    , 
V730-V73  99 
V740-V74  9    . 
V750-V759  ,, 

V76,0   

V76,3  

V7642-V76,9 
V77  0-V77  9  . 
V78,0-V78  9  ,, 
V79.0-V  79,9  . 
V800-V803  ,. 
V81  0-V81,6  .. 


Sudden  death  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm   trachea   bronchus,  and  lung 

Family  history  of  malignant  neoplasm   other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm,  unnary  organs 

Family  history  of  malignant  neoplasm  leukemia 

Family  history  of  malignant  neoplasm   other  lymphatic  anc  hematopoietic  '-'eopiasms 

Family  history  of  malignant  neoplasm   other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  sp>ecific  conditions 

Family  history  of  other  condrtions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  heatth  states 

Fitting  and  ad)ustment  oi.heanng  aid 

Housing   household   and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  stck  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinatK)ns  for  bactenal  and  spirochetal  diseases 

Special  screenir>g  examination  for  ottter  infectious  diseases 

Special  screening  for  malignant  neoplasms  respiratory  organs 

Special  screening  for  malignant  neoplasms  bladder 

Sfjecial  screening  tor  malignant  r>eoplasms  (srtes  other  than  breast  cervix   and  rectum) 

Special  screenir>g  tor  endocnne,  nutrition  metatx>lic  and  immunity  disorders 

Special  Screening  for  disorders  of  bkxxj  and  blood-foTning  organs 

Special  screening  for  mental  disorders 

Special  screening  tor  neurologicdl,  eye,  and  ear  diseases 

Sp»ecial  screening  for  cardiovascular  respiratory  and  geniiounnanv  diseases 


I 
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Code 


Descriptor 


V82  0-V82  9  Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections. 

Sources  of  Information 

Bone,  RC,  RA  Bal,  FB  Cerra,  and  the 
ACCP/SCCM  Consensus  Conference 
Committee.  1992.  Definitions  for  sepsis 
and  organ  failure  and  guidelines  for  the 
use  of  innovative  therapies  in  sepsis. 
Chest  101:1644-1655. 

Clarridge,  [E.  [R  Johnson,  and  MT 
Pezzlo,  1998  {in  press).  Cumitech  28: 

Laboratory  Diagnosis  of  Urinary  Tract 
Infections.  AS  Weissfeld  (coor.  ed.); 
ASM  Press.  Washington.  DC. 

Kunin,  CM   1994  Urinary  tract 
infections  in  females.  Clin.  Infect.  Dis. 
18:1-12. 

Sodeman.  TM.  1995.  A  practical 
strategy  for  diagnosis  of  urinary  tract 
infections,  Clin.  Lab.  Med,  15:235-250. 

Stamm  WE.  and  TM  Hooton.  1993. 
Management  of  urinary  tract  infections 
in  adults.  N  Engl  ].  Med.  329:1328- 
1334 

United  States  Preventive  Services 
Task  Force  (1996).  Guidelines  for 
screening  for  asvmptomatic  bacteriuria. 

Lachs  MS,  Nachamkin  I,  Edelstein  PH 
et  al.  1992,  Spectrum  bias  in  the 
evaluation  of  diagnostic  tests:  lessons 
from  the  rapid  dipstick  test  for  urinary 
tract  infection  Ann.  Int.  Med.  117:135- 
140 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  Codes"  above  must  be 
submitted  with  an  1CD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician  (Based  on  Coding  Clinic 
for  ICE)-*-CM,  Fourth  Quarter  1995, 
page  43). 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  svmptom 

is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 


test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1996,  pages  50  and  52). 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44). 

4.  Diagnoses  documented  as 
"probable,"  "suspected," 
"questionable,",  "rule-out,"  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995.  page  45) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test. 

6.  In  the  case  of  pre-operative 
examination  (V72.84),  the  following 
codes  may  support  medical  necessity: 
585,  586. '592.0-592.9,  594  0-594.9,  600, 
602.0-602.9,939.0.  939.3. 

7.  Specific  coding  guidelines: 

a.  Use  CPT  87086  Culture,  bacterial, 
urine:  quantitative,  colony  count  where 
a  urine  culture  colony  count  is 
performed  to  determine  the  approximate 
number  of  bacteria  present  per  milliliter 
of  urine  The  number  of  units  of  service 
is  determined  by  the  number  of 
specimens. 

b.  Use  CPT  87087  Culture,  bacterial. 
urine;  commercial  kit  where  a 
commercial  kit  uses  manufacturer 
defined  media  for  isolation, 
presumptive  identification,  and 
quantitation  of  morphotypes  present. 
The  number  of  units  of  service  is 
determined  by  the  number  of 
specimens. 


c.  Use  CPT  87088  Culture,  bacterial, 
urine;  identification  in  addition  to 
quantitative  or  commercial  kit  where 
identification  of  morphotypes  recovered 
by  quantitative  culture  or  commercial 
kits  and  deemed  to  represent  significant 
bacteriuria  requires  the  use  of  additional 
testing,  for  example,  biochemical  test 
procedures  on  colonies.  Identification 
based  solely  on  visual  observation  of  the 
primary  media  is  usually  not  adequate 
to  justify  use  of  this  code.  The  number 
of  imits  of  service  is  determined  by  the 
number  of  isolates. 

d.  Use  CPT  87184  or  87186, 
Sensitivity  studies  where  susceptibility 
testing  of  isolates  deemed  to  be 
significant  is  performed  concurrently 
with  identification.  The  number  of  units 
of  service  is  determined  by  the  number 
of  isolates.  These  codes  are  not 
exclusively  used  for  urine  cultures  but 
are  appropriate  for  isolates  from  other 
sources  as  well. 

e.  Appropriate  combinations  are  as 
follows:  CPT  87086  or  87087,  1  per 
specimen  with  87088,  1  per  isolate  and 
87184  or  87186  where  appropriate. 

f.  Culture  for  other  specific  organism 
groups  not  ordinarily  recovered  by 
media  used  for  aerobic  urine  culture 
may  require  use  of  additional  CPT  codes 
(for  example,  anaerobes  from 
suprapubic  samples). 

g.  Identification  of  isolates  by  non- 
routine,  nonbiochemical  methods  may 
be  coded  appropriately  (for  example, 
immunologic  identification  of 
streptococci,  nucleic  acid  techniques  for 
identification  of  N.  gonorrhoeae). 

h.  While  infrequently  used,  sensitivity 
studies  by  methods  other  than  CPT 
87184  or  87186  are  appropriate.  CPT 
87181,  agar  dilution  method,  each 
antibiotic  or  CPT  87188.  macrotube 
dilution  method,  each  antibiotic  may  be 
used.  The  number  of  units  of  service  is 
the  number  of  antibiotics  multiplied  by 
the  number  of  unique  isolates. 

8.  ICD-9-CM  code  780.02,  780.9  or 
799.3  should  be  used  only  in  the 
situation  of  an  elderly  patient, 
immunocompromised  patient  or  patient 
with  neurologic  disorder  who  presents 
without  typical  manifestations  of  a 
urinary  tract  infection  but  who  presents 
with  one  of  the  following  signs  or 
symptoms,  not  otherwise  explained  by 
another  co-existing  condition: 
increasing  debility;  declining  functional 
status;  acute  mental  changes;  changes  in 
awareness;  or  hypothermia. 

9.  In  cases  of  post  renal-transplant 
urine  culture  used  to  detect  clinically 
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significant  occult  infection  in  patients 
on  long  term  immunosuppressive 
therapy,  use  code  V58.69. 

Documentation  Requirements 

Appropriate  HCPCS/CPT  code(s)  must 
be  used  as  described. 

National  Coverage  Decision  for:  Human 
Immunodeficiency  Virus  Testing 
(Prognosis  including  monitoring) 

Other  Names/ Abbreviations:  HIV-1  or 
HIV-2  quantification  or  viral  load 


Description 

HIV  quantification  is  achieved 
through  the  use  of  a  number  of  different 
assays  which  measure  the  amount  of 
circulating  viral  RNA.  Assays  vary  both 
in  methods  used  to  detect  viral  RNA  as 
well  as  in  ability  to  detect  viral  levels 
at  lower  limits.  However,  all  employ 
some  type  of  nucleic  acid  amplification 
technique  to  enhance  sensitivity,  and 
results  are  expressed  as  the  HIV'  copy 
number. 


Quantification  assays  of  HIV  plasma 
RNA  are  used  prognostically  to  assess 
relative  risk  for  disease  progression  and 
predict  time  to  death,  as  well  as  to 
assess  efficacy  of  antiretroviral  therapies 
over  time 

HIV  quantification  is  often  performed 
together  with  CD4+  T  cell  counts  which 
provide  information  on  extent  of  HI\' 
induced  immune  system  damage 
already  incurred 


HCPCS  Codes  (alpha  numeric.  CPT  <t  AMA) 


Code 


Descnplor 


7536  .. 
87539 


Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNA).  HIV-l,  quantification 
Infectious  agent  detection  by  nucteK;  acid  (DNA  or  RNA):  HIV-2.  quantrtication 


Indications 

1.  A  plasma  HIV  RNA  baseline  level 
may  be  medically  necessarv  in  any 
patient  with  confirmed  HIV  infection. 

2.  Regular  periodic  measurement  of 
plasma  HIV  RNA  levels  may  be 
medically  necessary  to  determine  risk 
for  disease  progression  in  an  HIV- 
infected  individual  and  to  determine 
when  to  initiate  or  modify  antiretroviral 
treatment  regimens. 

3.  In  clinical  situations  where  the  risk 
of  HIV  infection  is  significant  and 
initiation  of  therapy  is  anticipated,  a 
baseline  HIV  quantification  may  be 
performed.  These  situations  include: 

a.  Persistence  of  borderline  or 
equivocal  serologic  reactivity  in  an  at- 
risk  individual. 


b.  Signs  and  symptoms  of  acute 
retroviral  syndrome  characterized  bv 
fever,  malaise,  lymphadenopathv  and 
rash  in  an  at-risk  individual. 

Limitations 

1 .  Viral  quantification  may  be 
appropriate  for  prognostic  use  including 
baseline  determination,  periodic 
monitoring,  and  monitoring  of  response 
to  therapy  Use  as  a  diagnostic  test 
method  is  not  indicated. 

2.  Measurement  of  plasma  HIV  RNA 
levels  should  be  performed  at  the  time 
of  establishment  of  an  HFV'  infection 
diagnosis.  For  an  accurate  baseline,  2 
specimens  in  a  2-week  period  are 
appropriate 

3.  For  prognosis  including  anti- 
retroviral iherapv  monitoring,  regular. 


periodic  measurements  are  appropriate. 

The  frequenrv  of  viral  load  testing 
should  be  consistent  with  the  most 
current  Centers  for  Disease  Control  and 
Prevention  guidelines  for  use  of  anti- 
retroviral agents  in  adults  and 
adolescents  or  pediatrics 

4  Because  differences  in  absolute  HIV 
copy  number  are  known  to  occur  using 
different  assays,  plasma  HI\'  RNA  levels 
should  be  measured  h\  the  same 
anahtical  method.  A  change  in  as-say 
method  may  necessitate  re-  ■ 
establishment  of  a  baseline. 

5.  Nucleic  acid  quantification 
techniques  are  representative  of  rapidly 
emerging  and  evolving  new 
technologies.  As  such,  users  are  advised 
to  remain  current  on  FDA-approval 
status. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


042  

079.53  

647  60-64 

79571  

V08  


Descnptor 


Human  immunodeficiency  virus  (HIV]  disease 

Human  immunodeficiency  virus  type  2  [HIV-2] 

Other  viral  diseases  complicating  pregnancy  (including  HIV-l  and  II) 

Nonspecific  serologic  evidence  of  human  immunodeficiency  virus  [HIV] 

Asymptomatic  human  immunodeficiency  virus  [HIV]  infection  status 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  It 
includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 


•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injurx'  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 
in  denial  of  claims.  The  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessiU*  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 


documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
IS  submitted  with  the  claim. 

•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 


I 
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reasonable  and  necessar\\  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  phvsician  or  other  qualified 
treating  nonphysician  practitioner 


acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  he  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 

ICD-9-CM  Codes  Denied 


Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Code 

798  0-798  9  , 

V15  85       

V16  1      

V16  2     

V16  4      

V16  5      

V16  6    

V16  7     

V16  8       

V169  

V17  0-V17  8  

V18&-V18  8  

V19  0-V19  8  

V20  0-V20  2  

V28  0-V28  9  

V50&-V50  9  

V53  2  

V60  0-V60  9  

V62  0    

V62  1    

V650    

V65  1      

V68  0-V68  9  

V70  0-V70  9  

V73  0-V73  99  

V74  0-V74  9  

V75  0-V75.9  

V76  0     

V76  3      

V76  42-V76  9  

V77  0-V77  9  

V78  0-V78  9  

V79&-V  79  9  

V80  0-V8C3  

V81  0-V81  6  ". 

V82&-V829  


Descriptor 


Sudden  Oeatfi,  cause  unknown 
Exposure  to  potentially  hazardous  body  fluids 
Family  history  of  malignant  neoplasm,  tractiea,  bronchius,  and  lung 
Family  history  of  malignant  neoplasm  other  respiratory  and  intrathoracic  organs 
Family  history  of  malignant  neoplasm,  genital  organs 
Family  history  of  malignant  neoplasm   unnary  organs 
Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm   other  lymphatic  and  hematopoietic  neoplasms 
Family  history  of  malignant  neoplasm  other  specified  malignant  neoplasm 
Family  history  of  malignant  neoplasm  unspecified  malignant  neoplasm 
Family  history  of  certain  chronic  disabling  diseases 
Family  history  of  certain  other  specific  conditions 
Family  history  of  other  conditions 
Health  supervision  of  infant  or  child 
Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 
Fitting  and  adjustment  of  heanng  aid 
Housing,  household,  and  economic  circumstances 
Unempioyment 

Adverse  effects  of  work  environment 
Healthy  persons  accompanying  sick  persons 
Persons  consulting  on  behalf  of  another  person 
Encounters  for  administrative  purposes 
General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 
Special  screening  examinations  for  bactenal  and  spirochetal  diseases 
Special  screening  examination  for  other  infectious  diseases 
Special  screening  for  malignant  neoplasms   respiratory  organs 
Special  screening  for  malignant  neoplasms  bladder 

Special  screening  for  malignant  neoplasms  (sites  other  than  breast,  cervix,  and  rectum) 
Special  screening  for  endocnne  nutntion  metabolic  and  immunity  disorders 
Special  Screening  for  disorders  of  blood  and  blood-forming  organs 
Special  screening  for  mental  disorders 
Special  screening  tor  neurological  eye,  and  ear  diseases 
Special  screening  for  cardiovascular  respiratory,  and  genitounnary  diseases 
Special  screening  for  other  conditions 
1 


ICD-9-CM  Codes  That  Do  \'ot  Support 
Mpdical  Necessity 

.\n\  ICU-9-CM  code  not  listed  in 
either  of  the  1CD-9-CM  sections  above. 

Sources  of  Information 

CDC.  1998.  Guidelines  for  the  use  of 

dntiretnniral  agents  in  HIV-infected 
adults  and  ddr)lescents.  MMVVR  47  (RR- 
5). 

CDC    1448   (iuidelines  for  the  ust-  of 
antiretroviral  agent.^  in  pedidtrir  HIV 
infection   MMWR  47  (RR-4). 

CDC.  1998.  Public  Health  Service 
Task  Force  recommendations  for  the  use 
of  antiretroviral  drugs  in  pregnant 
women  infected  with  HIV-1  for 
maternal  health  and  for  reducing 
perinatal  HiV-1  transmission  in  the 
United  States  MMVVR  47  (RR-2). 

Carpenter.  V.C..  MA  Fischi.  S.M. 
Hammer,  et  al    1998,  Antiretroviral 
therapy  for  HIV  infection  in  1998 


Updated  recommendations  of  the 
international  AIDS  societv-USA  panel. 
A.M. A.  280:78-86. 

Saag.M.S.,M.  Holodniy,  D.R. 
Kuritzkes,  et  al.  1996.  HIV  viral  load 
markers  in  clinical  practice.  Nature 
Medicine  2(6):  625-629. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who 


test  positive  for  the  disease.  Screening 
tests  are  performed  when  no  specific 
sign,  symptom,  or  diagnosis  is  present 
and  the  patient  has  not  been  exposed  to 
a  disease.  The  testing  of  a  person  to  rule 
out  or  to  confirm  a  suspected  diagnosis 
because  the  patient  has  a  sign  and/or 
symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient 
has  had  contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  tost  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
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(From  Coding  Clinic  for  1CD-9-CM, 
Fourth  Quarter  1996,  pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code  (From 
Coding  Clinic  for  ICD-9-C:M  Fourth 
Quarter.  1995,  page  44.) 

4.  Diagnoses  documented  as 
"probable,"  "suspected," 
"questionable."  "rule-out."  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  1CD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above 

6.  Specific  coding  guidelines: 

a.  Temporary  code  GO  100  has  been 
superseded  by  code  87536  effective 
lanuary  1.  1998. 

b.  CPT  codes  for  quantification  should 
not  be  used  simultaneously  with  other 
nucleic  acid  detection  codes  for  HfV-l 
(that  is.  87534.  87535)  or  HlV-2  (that  is, 
87537.  87538). 


7.  Codes  647.60-.64  should  only  be 
used  for  HIV  infections  complicating 
pregnancy 

Other  Comments 

Assessment  of  CD4-t-  T  ceil  numbers  is 
frequently  performed  in  conjunction 
with  viral  load  determination  When 
used  in  concert,  the  accuracy  with 
which  the  risk  for  disease  progression 
and  death  can  be  predicted  is  enhanced 

Medicare  Sational  Coverage  Decision 
For:  Human  Immunodeficiency  \'irus 
Testing  (Diagnosis). 

Other  Names /Abbreviations:  HIV.  HIV- 
1.  HIV-2,  HIVl/2,  HTLV  III.  Human 
T-cell  lymphotrophic  virus.  AIDS, 
Acquired  immune  deficiency 
syndrome. 

Description 

Diagnosis  of  Human 
Immunodeficiency  \'irus  (HFV)  infection 
is  primarily  made  through  the  use  of 
serologic  assays  These  assays  take  one 
of  two  forms:  antibody  detection  assays 
and  specific  HI\'  antigen  (p24) 
procedures  The  antibody  assays  are 
usually  enzyme  immunoassays  (EIA) 
which  are  used  to  confirm  exposure  of 
an  individual  s  immune  system  to 
specific  viral  antigens  These  assays 
may  be  formatted  to  detect  HIV-1 '  HIV- 
2,  or  HIV-1  and  2  simultaneously  and 
to  detect  both  IgM  and  IgG  When  the 


initial  EIA  test  is  repeatedly  positive  or 
indeterminant,  an  altematne  test  is 
used  to  confirm  the  specificity  of  the 
antibodies  to  individual  viral 
components.  The  most  commonly  used 
method  is  the  Western  Blot 

The  HIV-1  core  antigen  (p24)  test 
detects  circulating  viral  antigen  which 
may  be  found  prior  to  the  development 
of  antibodies  and  mav  also  be  present  in 
later  stages  of  illness  in  the  form  of 
recurrent  or  persistent  antigenemia   Its 
prognostic  utility  in  HIV  infection  has 
been  diminished  as  a  result  of 
development  of  sensitive  viral  RNA 
assays,  and  its  primary  use  today  is  as 
a  routine  screening  tool  in  potential 
blood  donors 

In  several  unique  situations,  serologic 
testing  alone  may  not  reliably  establish 
an  Hl\'  infet  tion  This  may  occur 
because  the  antibod\  response 
(particularly  the  IgG  response  detected 
by  Western  Blot)  has  not  yet  developed 
(that  IS.  acute  retroviral  syndrome),  or  is 
persistently  equivocal  because  of 
inherent  viral  antigen  \  anability.  It  is 
also  an  issue  in  perinatal  Hl\'  infection 
due  to  transplacental  passage  of 
maternal  Hl\'  antibody   In  these 
situations.  laborator\  evidence  of  HI\'  in 
blood  by  culture,  antigen  assavs,  or 
proviral  DN.A  or  viral  RN.^  assavs,  is 
required  to  establish  a  definitive 
determination  of  HIV  infection. 


HCPCS  Codes  (alpha  numeric.  CPT  £  A.MA) 


Code 


86689 

86701 
86702 
86703 

87390 

87391 

87534 
87535 

87537 
87538 


Descnptor 


Qualitative  or  semiquantitative  immunoassays  performed  by  multipte  step  rnetfiods    HTLV  or 

HIV  antitxxly  confirmatory  test  (for  example  Western  Btoti 
Qualitative  or  semtquantrtatrve  immunoassays  performed  by  murtipie  step  methods  HIV-1 
Qualitative  or  semiquarrtitative  immunoassays  performed  by  multiple  step  methods  HlV-2 
Qualitative  or  semiquantitative  immunoassays  performed  by  multiple  step  methods   HIV-1  and 

HIV-2   single  assay 
Infectious  agent  antigen  detection  by  enzyme  immunoassay  technique    qualitative  or  semi- 
quantitative multiple  step,  HIV-1 
Infectious  agent  antigen  detection  by  enzyme  immurK>assay  technique    qualitative  or  semi- 
quantitative, muttipte  step  HIV-2 
Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNAi  HIV-i    direct  probe  technique 
Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNAi   HiV-i,  direct  probe  technique  HlV-1 

amplified  prot)e  technique 
Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNA)   HIV-2   direct  probe  technique 
Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNAI  HIV-2  amplified  probe  technique 


Indications 

Diagnostic  testing  to  establish  Hl\' 
infection  may  be  indicated  when  there 
is  a  strong  clinical  suspicion  supported 
by  one  or  more  of  the  following  clinical 
findings: 

1.  Tne  patient  has  a  documented, 
otherwise  unexplained,  AIDS-defining 
or  AIDS-associated  opportunistic 
infection. 

2.  The  patient  has  another 
documented  sexually  transmitted 


disease  which  identifies  significant  risk 
of  exposure  to  HIV  and  the  potential  for 
an  early  or  subclinical  infection. 

3.  The  patient  has  documented  acute 
or  chronic  hepatitis  B  or  C  infection  that 
identifies  a  significant  risk  of  exposure 
to  HFV'  and  the  potential  for  an  early  or 
subclinical  infection. 

4.  The  patient  has  a  documented 
AIDS-defining  or  AIDS-associated 
neoplasm. 


5.  The  patient  has  a  documented 
AIDS-associated  neurologic  disorder  or 
otherwise  unexplained  dementia 

6.  The  patient  has  another 
documented  AIDS-defining  clinical 
condition,  or  a  history  of  other  severe, 
recurrent,  or  persistent  conditions 
which  suggest  an  underlying  immune 
deficiency  (for  example,  cutaneous  or 
mucosal  disorders), 

7  The  patient  has  otherwise 
unexplained  generalized  signs  and 
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svmptoms  suggestive  nf  a  chronic 
process  with  an  underlying  immune 
deficiency  (for  example,  fever,  weight 
loss,  malaise,  fatigue,  chronic  diarrhea, 
failure  to  thrive.  c;hronic  cough, 
hemoptvsis.  shortness  of  breath,  or 
Ivmphddenopathv) 

H  The  patient  has  otherwise 
une.xplained  laboratory  evidence  of  a 
chronic  disease  process  with  an 
underKing  immune  deficienc\  ifor 
example,  anemia,  leukopenia, 
pancytopenia,  Ivmphopenia.  or  low 
r.D4+  lymphocyte  count) 

9   The  patient  has  signs  and 
symptoms  of  acute  retroviral  syndrome 
with  fever,  malaise,  lymphadenopathy, 
and  skin  rash, 

10,  The  patient  has  documented 
exposure  to  blood  or  bod\'  fluids  known 
to  be  capable  of  transmitting  Hl\'  (fur 
example,  needlesticks  and  other 
significant  blood  exposures)  and 
antiviral  therapv  is  initiated  or 
anticipated  to  be  initiated 

11.  The  patient  is  undergoing 
treatment  for  rape,  (HIV  testing  is  a  part 
of  the  rape  treatment  protocol)  For  a 
comprehensive  tabulation  of  AIDS- 
defining  and  .\IDS  associated 
conditions,  refer  to  information  source 
document  #5, 


Limitations 

1    Hl\  antibody  testing  in  the  I'nited 
States  IS  usually  performed  using  HIV- 
1  or  HIV-'  J  combination  tests.  HIV-2 
testing  is  indicated  if  clinical 
circumstances  suggest  HIV-2  is  likelv 
(that  is.  compatible  clinical  findings  and 
HIV-1  test  negative).  HIV-2  testing  mav 
also  be  indicated  in  areas  of  the  country 
where  there  is  greater  prevalence  of 
HIV-2  infections. 

2.  The  Western  Blot  test  should  be 
performed  only  after  documentation 
that  the  initial  EIA  tests  are  repeatedly 
positive  or  equivocal  on  a  single  sample. 

3.  The  HI\'  antigen  tests  currently 
have  no  defined  diagnostic  usage. 

4.  Direct  viral  RNA  detection  may  be 
performed  in  those  situations  where 
serologic  testing  does  not  establish  a 
diagnosis  but  strong  clinical  suspicion 
persists  (for  example,  acute  retroviral 
syndrome,  nonspecific  serologic 
evidence  of  HIV,  or  perinatal  HIV 
infection). 

5.  If  initial  serologic  tests  confirm  an 
HI\'  infection,  repeat  testing  is  not 
indicated 

6.  If  initial  serologic  tests  are  HIV  EIA 
negative  and  there  is  no  indication  for 
confirmation  of  infection  bv  viral  RNA 


detection,  the  interval  prior  to  retesting 
is  ,1-6  months. 

7.  Testing  for  evidence  of  HI\' 
infection  using  serologic  methods  may 
be  medically  appropriate  in  situations 
where  there  is  a  risk  of  exposure  to  HIV. 
However,  in  the  absence  of  a 
documented  AIDS  defining  or  Hl\' 
associated  disease,  an  HIV  associated 
sign  or  symptom,  or  documented 
exposure  to  a  known  HIV-infected 
source,  the  testing  is  considered  bv 
Medicare  to  be  screening  and  thus  is  not 
covered  by  Medicare  (for  example, 
history  of  multiple  blood  component 
transfusions,  exposure  to  blood  or  body 
fluids  not  resulting  in  consideration  of 
therapy,  history  of  transplant,  history  of 
illicit  drug  use.  multiple  sexual 
partners,  same-sex  encounters, 
prostitution,  or  contact  with 
prostitutes). 

8.  The  CPT  Editorial  Panel  has  issued 
a  number  of  codes  for  infectious  agent 
detection  by  direct  antigen  or  nucleic 
acid  probe  techniques  that  have  not  yet 
been  developed  or  are  onlv  being  used 
on  an  investigational  basis.  Laboratorv' 
providers  are  advised  to  remain  current 
on  FDA-approval  status  for  these  tests. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Description 


003  1     Salmonella  septicemia 

007  2      Coccidiosis  (Isoponasis) 

007  4      ; Cryptospondiosis 

007  8     Other  specified  protozoal  intesliriai  diseases 

010  00-010%      Primary  tuberculous  infection 

011  00-011  96       Pulmonary  tuberculosis 

012  00-012  86       Ottier  respiratony  tuberculosis 

013  00-013  96      ^  Tuberculosis  of  meninges  and  central  nervous  system 

014  00-014  86       Tuberculosis  of  intestines   peritoneum  and  mesentenc  glands 

015  00-015  96       Tuberculosis  of  bones  and  joints 

016  00-016  96      ;  Tut)erculosis  of  geniiour'nary  system 

01 7  00-01 7  96       Tuberculosis  of  other  organs 

018  00-018  96     Miliary  tjberculosis 

027  0  i  Listeriosis 

031  0-031,9  I  Diseases  due  to  other  mycobactena 

038  2       I  Pneumococcal  septicemia 

038  43   i  Septicemia  (Pseudomonas) 

039  0-9  Actinomycotic  infections  (includes  Nocardia) 

041.7  Pseudornonas  infection 

042  HIV  disease  (Acute  retroviral  syndrome  AIDS-related  complex) 

046  3  , Progressive  multifocal  leukoencephalopathy 

049  0-049  9  Other  non-arthropod-borne  viral  diseases  of  central  nervous  system 

052  0-052  8  Chickenpox  (with  complication) 

053  0-053  9  Herpes  zoster 

054  0-054  9  Herpes  simplex 

055  0-055  8      I  Measles  (With  complication) 

070  20-070  23     i  Viral  hepatitis  B  with  hepatic  coma 

070  30-070  33 j  Viral  hepatitis  B  without  mention  of  hepatic  coma 

070  41      '  Acute  or  unspecified  hepatitis  C  with  hepatic  coma 

070  42   Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  with  hepatic  cor.a 

070  44  Chronic  hepatitis  C  with  hepatic  coma 

070  49  Other  specified  viral  hepatitis  with  hepatic  coma 

070  51  Acute  or  unspecified  hepatitis  C  without  hepatic  coma 

070  52  Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  without  hepatic  coma 

070  54  Chronic  hepatitis  C  without  hepatic  coma 

070  59 Other  specified  viral  hepatitis  without  hepatic  coma 
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Code 

070  6  

070  9  

078  0  

078  10-078.19  

078  3  

0785  

07888      

079  50  

07951  

079  52  

07953  

079  59  

079  88    

07998       

085  0-085.9  

088  0  

090  0-090  9  

0910-0919     

092  0-092  9      

093  0-093  9      

094  0-094  9      

0950-095  9  

096  

097  0-097.9 

098  0-098  89  

0990  

099  1  

0992  

099  3  

099  40-099  49 

099  50-099  59  

099  8 

099  9  

110  1  

1110  

112  0-112,9  

114  0-114.9  

115  00-115  99  

116  0-116.2  

117  3  

117  5  

118    

127  2     

130  0-130  9  

131  01        

1322  

133.0  

136.2  

136.3  

136  8  

1760-176.9  

1800-180  9  

200  20-200  28  

200  80-200  88  

201  00-201  98  

263.0  

2631  

263  9  

280  0-280  9     

2859  

2873  

2880  

2888  

2948 

310  1  

3222  

3369  

348.3  

354  0-354.9 

3568  

363.20  

4254  

4730-^73.9  

481.0-482.9.1  


Descnption 


Unspecified  viral  hepatitis  with  hepatic  coma 

Unspecified  viral  hepatitis  without  hepatic  coma 

Molluscum  contagiosum 

Viral  warts 

Cat-scratch  disease 

Cytomegaloviral  disease 

Other  specified  diseases  due  lo  Chlamydiae 

Retrovirus  unspecified 

HTLV-I 

HTLV-II 

HTLV-III 

Other  specified  Retrovirus 

Other  specified  chlamydial  infection 

Unspecified  chlamydial  infection 

Leishmaniasis 

Barionellosis 

Congenital  syphilis 

Early  syphilis  symptomatic 

Earfy  syphilis   latent 

Cardiovascular  syphilis 

Neurosyphilis 

Other  forms  of  late  syphilis  with  symptoms 

Late  syphilis  latent 

Other  and  unspecified  syphilis 

Gonococcal  infections 

Chancroid 

Lymphogranuloma  venereum 

Granuloma  inguinale 

Reliefs  disease 

Other  nongonococcal  urefhntis 

Other  venereal  diseases  due  to  Chlamydia  tracliomatis 

Other  specified  venereal  disease 

Venereal  disease  unspecified 

Dermatophytosis  of  nail 

Pitynasis  versicolor 

Candidiasis 

Coccidioidomycosis 

Histoplasmosis 

Blastomycotic  infection 

Aspergillosis 

Cryptococcosis 

Opportunistic  mycoses 

Strongylotdiasis 

Toxoplasmosis 

Tnchomonal  vulvovaginitis 

Phthirus  pubis 

Scabies 

Specific  infections  by  free  living  amebae 

Pneumocystosis 

Other  specified  infectious  and  parasitic  disease  (for  example   microspondiosis) 

Kaposi  s  sarcoma 

Maltgnant  neoplasm  of  cervix  uten 

Burkrtt  s  tumor  or  lymphoma 

Lymphosarcoma  other  named  vanants 

Hodgkin  s  disease 

Malnutrition  of  moderate  degree 

Malnutniion  of  mild  degree 

Unspecified  protem-calone  malnutntion 

Iron  deficiency  anemias 

Anemia,  unspecified 

Pnmary  thrombocytopenia 

Agranulocytosis 

Other  specified  disease  of  white  blood  cells 

Other  specified  organic  brain  syndromes  i  chronic) 

Organic  personality  syndrome 

Chronic  meningrtis 

Unspecified  disease  of  spmai  cord 

Encephalopathy  unspecified 

Mononeuntis  of  upper  iimtjs  and  mononeuritis  multiplex 

Ottier  specified  idiopathic  penpheral  neuropathy 

Chonoretinitis  unspecified 

Other  pnmary  cardiomyopathies 

Chronic  sinusitis 

Pneumococcal  pneumonia 
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Code 


Description 


484  1  

486  

512  8      

516  8      

528  2      

528  6     

530  2     

583  9       ;. 

588  8     

647  60-647  64 
682  0-682  9    ... 
690  1 0-690  1 8 
696  1 

698  3      

704  8 

706  0-706  9  .... 

780  6        

780  79    

783  2      

783  4      

785  6      

786  00    

786  05  

786  2      

786  3      

786  4      

787  91    

795  71  

799  4      

V01  7      

V71  5   


Pneumonia  in  cytomegalic  inclusion  disease 

Pneumonia   organism  unspecified 

Other  spontaneous  pneumothorax 

Other  specified  alveolar  and  panetoalveolar  pneumonopathies 

Oral  aphthae 

Leukoplakia  of  oral  mucosa 

Ulcer  of  esophagus 

Nephropathy  with  unspecified  pathological  lesion  in  kidney 

Other  specified  disorders  resulting  from  impaired  renal  function 

Other  viral  diseases  complicating  pregnancy  (use  for  HIV  I  and  II) 

Other  cellulitis  and  abscess 

Seborrheic  dermatitis 

Other  psoriasis 

Lichenification  and  lichen  simplex  chronicu? 

Other  specified  diseases  of  hair  and  hair  follicles 

Diseases  of  sebaceous  glands 

Fever 

Other  malaise  and  fatigue 

Abnormal  loss  of  weight 

Lack  of  expected  normal  physiological  development 

Enlargement  of  lymph  nodes 

Respiratory  abnormality,  unspecified 

Shortness  of  breath 

Cough 

Hemoptysis 

Abnormal  sputum 

Diarrhea 

Nonspecific  serologic  evidence  of  human  immunodefiency  vims 

Wasting  disease 

Contact  *ith  or  exposure  to  communicable  diseases  other  viral  diseases 

Rape 


Hfd-ions  for  Denial 

Note:  This  serilion  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCF.A's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  dbstnice  of  signs. 
symptoni.s,  conipldints.  or  personal 
history  of  disease  or  injur\'  are  not 
covered  except  as  explicitly  authorized 
b\'  statute  These  inclucie  exams 
required  by  insurant'  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  nut  reasonable  and 
necessar\  fur  the  diagnosis  or  treatment 
of  an  illness  iir  iniui^  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessitv  of  tests  mav  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician  s  office 
may  result  in  denial. 

•  A  daim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessar\'  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policv  unless  other  medical 
documentation  justifying  the  necessitv 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policv 
identifies  a  frequenc\  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency 

•  Tests  that  are  not  ordered  bv  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 


Descnpfion 


798  0-798  9  Sudden  death   cause  unknown 

V15  85      Exposure  to  potentially  hazardous  tx)dy  fluids 

V16  1     Family  history  of  malignant  neoplasm   trachea,  bronchus,  and  lung 

V6  2    Family  history  of  malignant  neoplasm  other  respiratory  and  intrathoracic  organs 

V16  4    Family  history  of  malignant  neoplasm  genital  organs 

V16  5    Family  history  of  malignant  neoplasm,  unnary  organs 

V16  6    Family  history  of  malignant  neoplasm,  leukemia 

V16  7     Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

V16  8     Family  history  of  malignant  neoplasm  other  specified  malignant  neoplasm 

V16  9  Family  history  of  malignant  neoplasm  unspecified  malignant  neoplasm 

VI 7  0-V17  8 Family  history  of  certain  chronic  disabling  diseases 
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Code 

Descnpfion 

V18  0-V18  8  Family  history  of  certain  other  specific  conditions 

V19  0-V19  8  Family  history  of  other  conditions 

V20  0-V20  2  Health  supervision  of  infant  or  child 

V28  0-V28  9  ;..  :  Antenatal  screenings 

V50  0-V50  9  Elective  surgery  for  purposes  other  than  remedying  health  stales 

V53  2  ;  Fitting  and  adjustment  of  heanng  aid 

V60.O-V60  9  I  Housing  household  and  economic  circumstances 

V62  0      Unemployment 

V62  1      Adverse  effects  of  work  environment 

V65  0  Healthy  persons  accompanying  sick  persons 

V65  1     Persons  consulting  on  behalf  of  another  person 

V68  0-V68  9  Encounters  for  administrative  purposes 

V70  &-V70  9  General  medical  examinations 

V73,0-V73,99  Special  screening  examinations  for  viral  ana  chlamydia  Diseases 

V74  0-V74  9 Special  screening  examinations  for  bactenai  and  spirochetal  diseases 

V75  0-V75.9  Special  screening  examination  for  other  infectious  diseases 

V76  0     Special  screening  for  malignant  neoplasms   '■espiratory  organs 

V76  3       Special  screening  for  malignant  neoplasms  bladder 

V76  42-V76  9  !  Special  screening  for  malignani  neoplasms  (sites  other  than  breast  cervix  and  rectum) 

V77.0-V77  9  '  Special  screening  for  endocnne   nutntion   metatxjiic   and  immunity  disorders 

V78  0-V78  9 Special  Screening  for  disorders  of  blood  and  blood-formmg  organs 

V79  0-V79  9  Special  screening  for  mental  disorders 

V80  0-V80  3  Special  screening  tor  neurological  eye  and  ear  diseases 

V81  0-V81  6  Special  screening  for  cardiovascular  respiratory  and  genitounnary  diseases 

V82  0-V82  9  Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Sot  Support 
Medical  Necessity 

Any  1CD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

CDC.  1993.  Revised  classification 
system  for  HIV  infection  and  expanded 
surveillance  case  definition  for  .'MDS 
among  adolescents  and  adults.  MMWR 
41  (No.  RR17). 

CDC.  1994.  Revised  classification 
system  for  human  immunodeficiencv 
virus  infection  in  children  less  than  13 
years  of  age. 

CDC.  1998.  Guidelines  for  treatment 
of  sexuallv  transmitted  diseases 
.MM\VR47(RRl);ll-17 

Piatak.  M.,  M.S.  Saag.  L.C.  Yang,  et  al. 
1993.  High  levels  of  HIV-1  in  plasma 
during  all  stages  of  infection  determined 
bv  competitive  PCR.  Science  259:1749- 
1754. 

Rhame.  R.S.  1994,  Acquired 
immunodeficiency  syndrome,  p.  628- 
652.  In  Infectious  Diseases:  P.D. 
Hoeprich.  M.C.  Jordan,  and  A.R.  Ronald 
(J.B.  Lippincott  Co..  Philadelphia). 

Vasudevachari ,  M.D..  R.T  Davev.  Ir.. 
J.A.  Metcalf,  and  H.C.  Lane.  1997." 
Principles  and  procedures  of  human 
immunodeficiency  virus  serodiagnosis. 
In  Manual  of  Clinical  Laboraton' 
Immunology  [Y'\hh  ed.);  N.R.  Rose.  EC. 
de  Macario,  J.D.  Folds,  H.C,  Lane,  and 
R.M.  Nakamura  (ASM  Press, 
Washington.  DC). 

Coding  Guidelines 

1.  Anv  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  djn  ICD-^-CM  diagnosis 


code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  phvsician.  (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43.) 

2,  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  prn\ided 
for  those  uho  test  positive  for  the 
disease  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and'or  svmptnm 

is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  IS  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used 
(From  Coding  Clinic  for  ICD-9— CM. 
Fourth  Quarter  1996,  pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided 
Where  fourth-digit  and'or  fifth-digit 
subclassifications  are  provided,  they 


must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM  Fourth 
Quarter.  1995.  page  44.) 

4  Diagnoses  documented  as 
■probable."  "suspected." 

■questionable,"    rule-out."  or  "working 
diagnosis    should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s]  to  thp  highest  degree  of 
certaint\  for  that  encounter/visit,  such 
as  signs,  svmptoms.  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
[From  Coding  Clinir  for  lCD-9— ('M, 
Fourth  Quarter  1995.  page  45.) 

5  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlving  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  abn\e. 

6.  Specific  coding  guidelines 
a,  CPT  86701  or  86703  is  performed 
initially  CPT  86702  is  performed  when 
86701  is  negati\e  and  clinical  suspicion 
of  HlV-2  exists 

b  CPT  86689  is  performed  only  on 
samples  repeatedh'  positive  bv  86"01 
86702, or  86703 

c  CPT  87534  or  87535  is  used  to 
detect  HIV-1  RNA  where  indicated 
CPT  87537  or  87538  is  used  to  detect 
HI\'-2  RN.^  where  indicated 

Documentatmn  Requirements- 

.Appropriate  HCPC'SCFT  codes  must 
be  used  as  described. 
Medicare  Sational  Coverage  Decision: 

Blood  Counts 
Other  \amp^  Abbreviations.  CiBC 
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Description 

Blood  counts  are  used  to  evaluate  and 
diagnose  diseases  relating  to 
abnormalities  of  the  blood  or  bone 
marrow  These  include  primar\' 
disorders  such  as  anemia,  leukemia, 
polvcythemia.  thromhocvtosis  and 
thrombocytopenia.  Many  other 
conditions  secondarily  affect  the  blood 
nr  bone  marrow,  including  reaction  to 
inflammation  and  infections, 
coagulopathies,  neoplasms  and 
exposure  to  toxic  substances.  Many 
treatments  and  therapies  affect  the 
blood  or  bone  marrow,  and  blood  counts 


may  be  used  to  monitor  treatment 
effects. 

The  complete  blood  count  (CBC) 
includes  a  hemogram  and  differential 
white  blood  count  (WBC).  The 
hemogram  includes  enumeration  of  red 
blood  cells,  white  blood  cells,  and 
platelets,  as  well  as  the  determination  of 
hemoglobin,  hematocrit,  and  indices. 

The  symptoms  of  hematological 
disorders  are  often  nonspecific,  and  are 
commonly  encountered  in  patients  who 
may  or  may  not  prove  to  have  a  disorder 
of  the  blood  or  bone  marrow. 
Furthermore,  many  medical  conditions 
that  are  not  primarily  due  to 
abnormalities  of  blood  or  bone  marrow 


may  have  hematological  manifestations 
that  result  from  the  disease  or  its 
treatment.  As  a  result,  the  CBC  is  one  of 
the  most  commonly  indicated  laboratory 
tests. 

In  patients  with  possible 
hematological  abnormalities,  it  may  be 
necessary  to  determine  the  hemoglobin 
and  hematocrit,  to  calculate  the  red  cell 
indices,  and  to  measure  the 
concentration  of  white  blood  cells  and 
platelets.  These  measurements  are 
usually  performed  on  a  multichannel 
analyzer  that  measures  all  of  the 
parameters  on  every  sample.  Therefore, 
laboratory  assessments  routinely 
include  these  measurements. 


HCPCS  Codes  (alpha  numeric,  CPT  ©  AMA) 


Code 


Descriptor 


85007      „ ;  Blood  count,  manual  differential  WBC  count  (includes  RBC  morphology  and  platelet  estimation) 

85008     Blood  counts,  manual  blood  smear  examination  without  differential  parameters 

85013      Blood  counts  Spun  microhematocnt 

85014      Blood  counts  Other  than  spun  hematocrit 

85018     Blood  counts  Hemoglobin 

85021     Blood  counts,  Hemogram,  automated  (RBC  WBC.  Hgb,  Hct.  and  indices  only) 

85022     Blood  counts  Hemogram,  automated,  and  manual  differential  WBC  count  (CBC) 

85023     Blood  counts    Hemogram  and  platelet  count,  automated,  and  manual  differential  WBC  count 

(CBC) 

85024  Blood  counts,  Hemogram  and  platelet  count,  automated,  and  automated  partial  differential  WBC 

count  (CBC) 

85025     Hemogram  and  platelet  count,  automated  and  automated  complete  differential  WBC  count 

(CBC) 

85027 Blood  counts.  Hemogram  and  platelet  count,  automated 

85031       I  Blood  count  hemogram  manual,  complete  CBC  (RBC.  Hgb.  Hct.  differential  and  indices 

85048     I  Blood  counts.  White  blood  cell  (WBC) 

85590    1  Platelet,  manual  count 

85595     I  Platelet,  automated  count 


Indications 

Indications  for  a  C]BC  or  hemogram 
include  red  cell,  platelet,  and  white  cell 
disorders  Examples  of  these  indications 
are  enumerated  individually  below. 

1   Indications  for  a  CBC  generallv 
include  the  evaluation  of  bone  marrow- 
dysfunction  as  a  result  of  neoplasms, 
therapeutic  agents,  exposure  to  toxic 
substances,  or  pregnancy.  The  CBC  is 
also  useful  in  assessing  peripheral 
destruction  of  blood  cells,  suspected 
bone  marrow  failure  fir  bone  marrow 
infiltrate,  suspected  myeloproliferative, 
myelodysplasfir.  or  Ivmphoproliferative 
processes,  and  immune  disorders. 

2.  Indications  for  hemogram  or  CBC 
related  to  red  cell  (RBC)  parameters  of 
the  hemogram  include  signs,  symptoms, 
test  results,  illness,  or  disease  that  can 
be  associated  with  anemia  or  other  red 
blood  cell  disorder  (e.g.,  pallor, 
wealtness,  fatigue,  weight  loss,  bleeding, 
acute  injury  associated  with  blood  loss 
or  suspected  blood  loss,  abnormal 
menstrual  bleeding,  hematuria, 
hematemesis.  hemat(jchezia,  positive 


fecal  occult  blood  test,  malnutrition, 
vitamin  deficiency,  malabsorption, 
neuropathy,  known  malignancy, 
presence  of  acute  or  chronic  disease  that 
may  have  associated  anemia, 
coagulation  or  hemostatic  disorders, 
postural  dizziness,  syncope,  abdominal 
pain,  change  in  bowel  habits,  chronic 
marrow  hypoplasia  or  decreased  RBC 
production,  tachycardia,  systolic  heart 
murmur,  congestive  heart  failure, 
dyspnea,  angina,  nailbed  deformities, 
growth  retardation,  jaundice, 
hepatomegaly,  splenomegaly, 
lymphadenopathy,  ulcers  on  the  lower 
extremities). 

3   Indications  for  hemogram  or  CBC 
related  to  red  cell  (RBC)  parameters  of 
the  hemogram  include  signs,  symptoms, 
test  results,  illness,  or  disease  that  can 
be  associated  with  polycythemia  (for 
example,  fever,  chills,  ruddy  skin, 
conjunctival  redness,  cough,  wheezing, 
cyanosis,  clubbing  of  the  fingers, 
orthopnea,  heart  murmur,  headache, 
vague  cognitive  changes  including 
memory  changes,  sleep  apnea, 
weaJoiess.  pruritus,  dizziness,  excessive 


sweating,  visual  symptoms,  weight  loss, 
massive  obesity,  gastrointestinal 
bleeding,  paresthesias,  dyspnea,  joint 
symptoms,  epigastric  distress,  pain  and 
erythema  of  the  fingers  or  toes,  venous 
or  arterial  thrombosis, 
thromboembolism,  myocardial 
infarction,  stroke,  transient  ischemic 
attacks,  congenital  heart  disease, 
chronic  obstructive  pulmonarv'  disease, 
increased  erythropoetin  production 
associated  with  neoplastic,  renal  or 
hepatic  disorders,  androgen  or  diuretic 
use,  splenomegaly,  hepatomegaly, 
diastolic  hypertension.) 

4.  Specific  indications  for  CBC  with 
differential  count  related  to  the  WBC 
include  signs,  symptoms,  test  results, 
illness,  or  disease  associated  with 
leukemia,  infections  or  inflammatory 
processes,  suspected  bone  marrow 
failure  or  bone  marrow  infiltrate, 
suspected  myeloproliferative, 
myelodysplastic  or  lymphoproliferative 
disorder,  use  of  drugs  that  may  cause 
jpiiknnenia,  and  immune  disorders  (e.g., 
fever,  chills,  sweats,  shock,  fatigue, 
malaise,  tachycardia,  tachypnea,  heart 
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murmur,  seizures,  alterations  of 
consciousness,  meningismus,  pain  such 
as  headache,  abdominal  pain,  arthralgia, 
odynophagia,  or  dysuria.  redness  or 
swelling  of  skin,  soft  tissue  bone,  or 
joint,  ulcers  of  the  skin  or  mucous 
membranes,  gangrene,  mucous 
membrane  discharge,  bleeding, 
thrombosis,  respiratory  failure, 
pulmonary  infiltrate,  jaundice,  diarrhea, 
vomiting,  hepatomegaly,  splenomegaly, 
lymphadenopathy.  opportunistic 
infection  such  as  oral  candidiasis.) 

5.  Specific  indications  for  CBC  related 
to  the  platelet  count  include  signs, 
symptoms,  test  results,  illness,  or 
disease  associated  with  increased  or 
decreased  platelet  production  and 
destruction,  or  platelet  dysfunction  (e.g., 
gastrointestinal  bleeding,  genitourinarv 
tract  bleeding,  bilateral  epistaxis. 
thrombosis,  ecchymosis,  purpura, 
jaundice,  petechiae.  fever,  heparin 
therapy,  suspected  DIC,  shock,  pre- 
eclampsia, neonate  with  maternal  ITP, 
massive  transfusion,  recent  platelet 
transfusion,  cardiopulmonary  bypass, 
hemohlic  uremic  syndrome,  renal 
diseases,  lymphadenopathy, 
hepatomegaly,  splenomegaly, 
hypersplenism,  neurologic 
abnormalities,  viral  or  other  infection, 
myeloproliferative,  myelodysplastic,  or 
lymphoproliferative  disorder, 
thrombosis,  exposure  to  toxic  agents, 
excessive  alcohol  ingestion, 
autoimmune  disorders  (SLE,  RA  and 
other). 

6.  Indications  for  hemogram  or  CBC 
related  to  red  cell  (RBC)  parameters  of 
the  hemogram  include,  in  addition  to 
those  already  listed,  thalassemia, 
suspected  hemoglobinopathy,  lead 
poisoning,  arsenic  poisoning,  and 
spherocyiosis. 

7.  Specific  indications  for  CBC  with 
differential  count  related  to  the  WBC 
include,  in  addition  to  those  already 
listed,  storage  diseases/ 
mucopolysaccharidoses,  and  use  of 
drugs  that  cause  leukoc\tosis  such  as  G- 
CSF  or  GM-CSF 

8.  Specific  indications  for  CBC  related 
to  platelet  count  include,  in  addition  to 


those  already  listed.  Mav-Hegglin 
syndrome  and  Wiskott-Aldrich 
syndrome. 

Limitations 

1  Testing  of  patients  who  are 
asymptomatic,  or  who  do  not  have  a 
condition  that  could  be  expected  to 
result  in  a  hematological  abnormality,  is 
screening  and  is  not  a  covered  ser\-ice 

2.  In  some  circumstances  it  may  be 
appropriate  to  perform  only  a 
hemoglobin  or  hematocrit  to  assess  the 
oxygen  carrying  capacity  of  the  blood 
When  the  ordering  provider  requests 
only  a  hemoglobin  or  hematocrit,  the 
remaining  components  of  the  CBC  are 
not  covered 

3.  When  a  blood  count  is  performed 
for  an  end-stage  renal  disease  (ESRD) 
patient,  and  is  billed  outside  the  ESRD 
rate,  documentation  of  the  medical 
necessity  for  the  blood  count  must  be 
submitted  with  the  claim 

4.  In  some  patients  presenting  with 
certain  signs,  symptoms  or  diseases,  a 
single  CBC  may  be  appropriate.  Repeat 
testing  may  not  be  indicated  unless 
abnormal  results  are  found,  or  unless 
there  is  a  change  in  clinical  condition. 
If  repeat  testing  is  performed,  a  more 
descriptive  diagnosis  code  (e.g..  anemia) 
should  be  reported  to  support'medical 
necessity  However,  repeat  testing  may 
be  indicated  where  results  are  normal  in 
patients  with  conditions  where  there  is 

a  continued  risk  for  the  development  of 
hematologic  abnormality 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 

Any  ICD-9-CM  code  not  listed  in 
either  of  Uie  ICD-9-CM  code  sections 
below. 

Reasons  for  Denial 

[Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes.) 

•  Tests  for  screening  piu-poses  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 

ICD-9-CM  Codes  Denied 


history  of  disease  or  injun.  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies. 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  docuraentalion   .i 
the  medical  necessity  of  tests  may  re.sult 
in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests  In 
addition  failure  to  provide  independent 
verificatinn  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessan-  if  it  is 
submitted  without  an  IC'D-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

•  If  a  national  or  lr)cal  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessarv.  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  nf  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessar\'. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Code 

798  0-798  9  

V1585   

V161    

V162  

V164  

V16.5  

V16  6  

V16  7  

V16.8  

V169  

V17.0-V17.8  


Descnption 


Sudden  death  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm  tracnea  bronchus  and  ung 

Family  history  ot  malignant  aeoplasm   other  respiratory  and  intrathoractc  organs 

Family  history  ot  malignant  neoplasm  genital  organs 

Family  history  of  malignant  neoplasm  unnary  organs 

Family  history  of  malignant  neoplasm   leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  nematopoietic  neoplasms 

Family  history  of  malignant  neoplasm  other  specifieo  mangnam  neopiasm 

Family  history  ot  malignant  neoplasm,  unspecified  malignant  leopiasm 

Family  history  of  certain  chronic  disabling  diseases 
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Code 


Description 


V180-V188  ,., 
V190-V198  ., 
V20C>-V20  2  .. 
V28  0-V28  9 
V50O-V50  9  .. 
V53  2 
V60  0-V60  9    . 

V62  0      

V62  1       

V65  0       

V65  1        

V68  0-V68  9  .. 
V70O-V70  9  .. 
V73  0-V73  99 
V74  0-V74  9  .. 
V75  0-V75  9  ,. 

V76  0       

V76  3       

V76  42-V76  9 
V77  0-V77  9  .. 
V78  0-V78  9  . 
V79  0-V  79  9  . 
V80  0-V80  3  .. 
V81  0-V81  6  .. 
V820-V82  9    . 


Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  mfan!  or  chiio 

Antenatal  screenings 

Elective  si^rgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  hearing  aid 

Housing  household   ana  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  bactenal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms   respiratory  organs 

Special  screening  tor  malignant  neoplasms  bladder 

Special  screening  for  majignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders 

Special  screening  for  disorders  of  blood  and  blood-forming  organs 

Special  screening  for  mentai  disorders 

Special  screening  tor  neurological,  eye  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 

Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support  Medical  Necessity 


Code 


Description 


078  10-078  19  Viral  warts 

210  0-210  9  Benign  neoplasm  of  lip.  oral  cavity,  and  pharynx 

214  0  Lipoma  SKin  and  sutx;utaneous  tissue  of  face 

216  0-216  9  Benign  neoplasm  of  skin 

217  Benign  r»eoplasm  of  breast 

222  0-222  9  Benign  rieoplasm  of  male  genital  organs 

224  0 Benign  neoplasm  of  eye 

230  0        Carcinoma  m  situ  of  lip.  oral  cavity  and  pharynx 

232  0-232  9  Carcinoma  m  situ  of  skm 

300  00-300  09  Neurotic  disorders 

301  0-301  9  Personality  disorders 

302  0-302  9  Sexual  deviations  and  disorders 

307  0  Stammefng  and  stuttering 

307  20-307  23  Tics 

307  3  Stereotyped  repetitive  movements 

307  80-307  89     Psychaigia 

312  00-312  9  Disturbance  of  conduct   not  elsewhere  classified 

313  0-313  9  Disturbance  of  emotions  specific  to  childhood  and  adolescence 

314  00-314  9       Hyperkinetic  syndrome  ol  childhood 

363  30-363  35 Chorioratinai  scars 

363  40-363  43      Choroidal  degeneration 

363  50-363  57 Hereditary  choroidal  dystrophies 

363  70-363  9  Choroidal  detachment 

366  00-366  9  Cataract 

367  0-367  9  Disorders  of  refraction  and  accommodation 

371  00-371  9    Corneal  opacity  and  other  disorders  of  cornea 

373  00-373  9       Inflammation  of  eyelids 

375  00-375  9        Disorders  of  lacnmai  system 

376  21-376  9        Disorders  of  the  orbit,  except  376  3  Other  exophthalmic  conditions 

377  10-377  16      Optic  atrophy 

377  21-377  24     Other  disorders  of  optic  disc 

384  20-384  25    Perforation  of  tympanic  membrane 

384  81-384  82    Other  specified  disorders  of  tympanic  membrane 

385  00-385  90    Other  disorders  of  middle  ear  and  mastoid 

387  0-387  9         Otosclerosis 

388  00-388  5       Other  disorders  of  ear 

389  00-389  9  Heanng  loss 

440  0—440  1  Atherosclerosis  of  aorta  and  renal  artery 

443  8-443  9 Penpheral  vascular  disease 

448  1  Capillary  nevus  non  neoplastic 

457  0    Postmastectomy  lymphedema  syndrome 

470       Deviated  nasal  septum 

471  0-471  9  Nasal  polyps 

478.0  Hypertrophy  of  nasal  turtnnates 


Code 


Description 


^^'^  Polyp  of  vocal  cord  or  larynx 

Ao?  r~^o?  Q  '  ^'^^'■^^'■5  °'  '00^^  development  and  eruption 

cp    '^^^'  ^   I  Diseases  of  hard  tissues  of  teeth 

^zt^^^l"*^  Dentofaciai  anomalies  mcuding  malocclusion 

Koc  k'lll  r,    '  ^^^'  diseases  and  conditions  of  teeth  and  support.ng  st-ucijre^ 

D^D  u-b^b  J    '  Diseases  of  the  jaws 

^^l^f'^^'^  ^    .-  I  Diseases  of  the  salivary-  glands 

^1?°  I  Choiesteroiosis  of  gallbladder 

^^  I  Hyperplasia  of  prostate 

^'^^^ '  Encysted  hydrocele 

^°^  ® [  Other  specified  types  of  hydrocele 

X„: ^ !  Hydrocele  unspecified 

Redundant  prepuce  and  phimosis 

Infertility   male 

Spermatocoeie 

Atrophy  of  testis 

Benign  mammary  dysplasia 

Other  disorders  of  breast 

Unspecified  breast  disorder 
tlt^  ■^•^•;-- j  Cyst  of  Bartholin  s  gland 

Genital  prolapse 

Noninflammatory  disorders  of  ova'y   fahopiar  tube  ana  b^oad  ligament 

Malposition  or  inversion  of  uterus 

Menopausal  and  post  menopausai  disorders 

Infertility   female 

Other  disorders  o*  breast  associated  with  chudbit^  and  diso'-de's  of  lactation 

Atopic  dermatitis  and  reiated  disorders 


605 
606  0-606.1 
608  1 
608  3 

6100-6109 
611  1-611  6 
611  9  


618  0-618  9 

620  0-620  3 

621  6-621  7 
627  2-627  9    .. 
6280-6289    . 
676  00-676  94 


691  0-691  8      

^?? '-*~6^2.9  I  Contact  dermatitis  and  other  eczema 

'^  Corns  and  callosities 

Inl  '^'^^'^  ^     I  O^i^er  hypertrophic  and  atrophic  condtions  o 

702  0-702  8     i  Other  dermatoses 


skin 


7039 

706  0-706  9  .... 

709  00-709  4  .. 

715  00-715  98 

716  00-716  99 
718  00-718  99 

726  0-726  91    . 

727  00-727  9    . 

728  10-728  85 

732  0-732  9     . 

733  00-733.09 

734  

735  0-735  9  .... 

736  00-736.9  .. 

737  0-737  9      . 

738  0-738  9 

739  0-739  9 
830  0-839  9 
840  0-848  9 
905  0-909  9 
910  0-919  9 

930  0-932  

955  0-957.9  

V03  0-V06  9      . 
VII  0-V11  9      . 
V140-V148 
V160 

V163 

V21  0-V21  9      . 
V25  01-V25  9    . 
V26  0-V26  9      . 
V40  0-V40  9      . 
V41  0-V41  9 
V43  0-V43  1 
V44  0-V44  9      . 
V450O-V45  89 
V48  0-V48  9      . 
V49.0-V49.9  .... 

V51    

V52  0-V52  9      . 
V53  01-V53  09 

V531  

V53.31-V53.39 


Unspecified  disease  of  nai 

Diseases  of  sebaceous  gianos 

Other  disorders  of  skm  and  subcutaneous  tissue 

Osteoarthrosis 

Other  and  unspecified  anhropathies 

Other  derangement  o*  joint 

Penpheral  esfhesiopathies  ana  al^ec  synaromes 

Other  disorders  of  synovium   tendon   and  bursa 

Disorders  of  muscie  ligament  and  fascia 

Osteochondropathies 

Osteoporosis 

Fiat  foot 

Acguired  deformities  of  toe 

Other  acguired  deformities  of  limb 

Curvature  of  spme 

Other  acquired  deformity 

Nonaiiopathic  lesio-'s   not  elsewhere  ciass'fied 

Dislocations 

Sprains  and  strains 

Late  effects  of  musculoskeletal  and  connective  tissue  injjhes 

Superficial  mjunes 

Foreign  body  on  exter'nai  eye   m  ear   ,n  nose 

Injury  to  penphera'  nerve 

Need  fcr  prophylactic  vaccination 

Personal  history  of  menta<  disorder 

Personal  history  of  allergy  to  medicina;  agents 

Family  history  of  malignant  neoplasm  gastromtestma!  tract 

Family  history  of  malignant  neoplasm   breast 

Constitutional  states  in  development 

Encounter  for  contraceptive  management 

Procreative  management 

Mental  and  behavioral  problems 

Prdblems  with  special  senses  and  other  special  functions 

Organ  or  tissue  repiaceo  by  other  means   eye  globe  or  lens 

Artificial  opening  status 

Other  pest  surgical  states 

Problems  with  head   rieck   and  trunk 

Problems  wrth  limbs 

Aftercare  involving  tfie  use  of  plastic  surgery 

Fitting  and  adjustment  of  prosthetic  device  ana  implant 

Fitting  and  adjustment  of  devices  related  to  nervous  system,  ana  specie  senses 

Fitting  and  adjustment  of  spectacles  and  contact  lenses 

Fitting  and  aojusfment  of  cardiac  device 
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V53  4  

V53  5  

V53  6  

V53  7  

V53  8  

V53  9 

V54  0-V54  9 

V55  0-V55  9 

V57  0-V57  9 

V58  5 

V59  0-V59  9 


Description 


Fining  and  adjustment  of  orltiodontic  devices 

Fitling  and  ad|ustment  ol  other  intestinal  appliance 

Fitting  and  adiustment  of  unnary  devices 

Fitting  and  ad|ustment  of  orthopedic  devices 

Fitting  and  ad)ustment  of  wheelchair 

Fitting  and  ad|ustment  of  other  and  unspecified  device 

Other  onhopedic  aftercare 

Attention  to  artificial  openings 

Care  involving  use  of  rehabilitation  procedures 

Orthodontics 

Donors 


V61  0-V61  9    i  Other  family  circumstances 

V62  2-V62.9  I  Other  psychosocial  circumstances 


Person  feigning  illness 

Dietary  surveillance  and  counseling 

Other  counseling  not  elsewhere  classified 


5       Person  with  feared  complaint  in  whom  no  diagnosis  was  made 


V65  2 

V65  3 

V65  40-V65  49 

V65 

V65  8       •• '  Other  reasons  for  seeking  consultation 

V65  9  !  Unspecified  reason  for  consultation 

V66  0-V66.9  i  Convalescence  and  palliative  care 

V67  3       ■  Follow-up  examination  following  psychotherapy 

V67  4       !  Follow-up  examination  following  treatment  of  healed  fracture 

V69  3        I  Problems  related  to  lifestyle,  gambling  and  betting 

V71  01-V71  09  I  Observation  and  evaluation  for  suspected  conditions  not  found,  mental 

\/72  0-V72  2  Special  irivestigations  examination  of  eyes  and  vision,  ears  and  heanng,  dental 

V72  4-V72  7  Special  mves'igations  radiologic  exam  laboratory  exam,  diagnostic  skin  and  sensitization  tests 

V72  9  Special  investigation  unspecified 

V76  tO-V76  19        I  Special  screening  for  malignant  neoplasms,  breast 

V76.2   I  Special  screening  tor  malignant  neoplasms,  cervix 


Sources  of  Information 

W'introbe's  Clinical  Hematolof^-.  G. 
Richard  Lee  et  dl  editors,  Lea  &  Febiger, 
9th  edition,  Phdddolphia  PA  1M3 

Hematology.  CUinicdl  and  l^borator\' 
Practice.  R  Bick  et  dl  editors,  Mnsby- 
Year  Book.  Inr  ,  .St,  Loui.s,  Missouri, 
1993 

■The  Polvcvthemids",  V.  C.  Broudy, 
Medicine.  Chapter  5  V.  Scientific 
American.  New  York,  NY  1996. 

Luhoraton,'  Test  Handbook.  D.S 
[acobs  et  aL  Lexi-Comp  Inc,  4th  edition, 
Cleveland  OH  1996 

Cancer  Principals  &  Practice  of 
Oncology.  DeVita.  et  dl  .  5th  edition, 
Philadelphia:  Lippincott-Raven.  1997 

Oci/  Textbook  of  Medicine.  Bennett, 
et  al  .  20th  edition,  Philadelphia:  VV  B 
Saunders,  1996 

Williams  Hematology.  Beutler,  et  al  , 
Sth  edition.  Now  York:  McGraw-Hill. 
1995. 

(Coding  Guidelines 

1   Anv  claim  for  a  test  listed  in 
HCPCS  CODKS  ■  above  must  be 
submitted  with  an  ICD-9-C.M  diagnosis 
( ode  or  comparable  narrative  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  ,i 
diagnosis  has  not  been  established  hv 
the  phvsician  (Based  on  Coding  Clinic 
for  1CD-9-CM.  Fourth  Quarter  1995, 
page  43.) 


2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detectirm  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  svmptom 
is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  categorv  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  mav  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICU-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparahle  narrative)  should  be  used. 
(From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52.1 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  h«en  coded  to  the  full  number 


of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995,  page  44  ) 

4.  Diagnoses  documented  as 
"probable,"  "suspected." 
"questionable."  "rule-out."  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45,) 

5.  When  a  non-specific  ICD-9-CM 
code  is  submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 

Medicare  National  Coverage  Decision 
for  Partial  Thromboplastin  Time 

Other  Names/Abbreviations:  PTT 

Description 

Basic  plasma  coagulation  function  is 
readily  assessed  with  a  few  simple 
laboratory  tests:  The  partial 
thromboplastin  time  (PTT),  prothrombin 
time  (PT),  thrombin  time  (TT),  or  a 
quantitative  fibrinogen  determination. 
The  partial  thromboplastin  time  (PTT) 
test  is  an  in  vitro  laboratory  test  used  to 
assess  the  intrinsic  coagulation  pathway 
and  monitor  heparin  therapy. 


Federal  Register/ Vol.  66,  No,  226 /Friday.  November  23.  2001 /Rules  and  Regulations 


58827 


HCPCS  Codes  (alpha  numeric.  CPT  €  AMA) 


Code 


85730 


Descnptor 


Thromboplastin  time,  partial  (PTT):  plasma  or  wtiole  blood 


Indications 

1.  The  PTT  is  most  commonly  used  to 
quantitate  the  effect  of  therapeutic 
unfractionated  heparin  and  to  regulate 
its  dosing.  Except  during  transitions 
between  heparin  and  warfarin  therapy. 
in  general  both  the  PTT  and  PT  are  not 
necessary  together  to  assess  the  effect  of 
anticoagulation  therapy.  PT  and  PTT 
must  be  justified  separately,  (See 
"Limitations  '  section  for  further 
discussion.) 

2.  A  PTT  may  be  used  to  assess 
patients  with  signs  or  symptoms  of 
hemorrhage  or  thrombosis.  For  example: 
abnormal  bleeding,  hemorrhage  or 
hematoma  petechiae  or  other  signs  of 
thrombocytopenia  that  could  be  due  to 
Disseminated  Intravascular  Coagulation 
swollen  extremity  with  or  without  prior 
trauma 

3.  A  PTT  may  be  useful  in  evaluating 
patients  who  have  a  history  of  a 
condition  known  to  be  associated  with 
the  risk  of  hemorrhage  or  thrombosis 
that  IS  related  to  the  intrinsic 
coagulation  pathway.  Such 
abnormalities  may  be  genetic  or 
acquired  For  example: 

dysfibrinogenemia 
afibrinogenemia  (complete) 


acute  or  chronic  liver  dysfunction  or 

failure,  including 

Wilson's  disease 

hemophilia 

liver  disease  and  failure 

infectious  processes 

bleeding  disorders 

disseminated  intravascular  coagulation 

lupus  erythematosus  or  other  conditions 

associated  with  circulating  inhibitors. 

e.g..  Factor  \'Ili  Inhibitor,  iupus-iike 

anticoagulant,  etc. 

sepsis 

von  Willebrand's  disease 

arterial  and  venous  thrombosis. 

including  the  evaluation  of 

hypercoagulabie  states 

clinical  conditions  associated  with 

nephrosis  or  renal  failure 

other  acquired  and  congenital 

coagulopathies  as  well  as  thrombotic 

state* 

4   .A  PTT  may  be  used  to  assess  the 

risk  of  thrombosis  or  hemorrhage  in 
patients  who  are  going  to  have  a 
medical  intervention  known  to  be 
associated  with  increased  risk  of 
bleeding  or  thrombosis.  An  example  is 
as  follows: 

evaluation  prior  to  invasive  procedures 

or  operations  cf  patients  with  persona! 


or  family  history  of  bleeding  or  who  are 
on  heparin  therapy 

Limitations 

1   The  PTT  is  not  useful  in  monitoring 
the  effects  of  warfarin  on  a  patienfs 
coagulation  rnutineiy.  However,  a  PTT 
ma\  be  ordered  on  a  patient  being 
treated  with  warfarin  as  heparin  therapv 
is  being  discontinued.  (See  coding 
guidelines  for  instructions  on  the  use  of 
code  V58.61  in  this  situation.)  A  PTT 
may  also  be  indicated  when  the  PT  is 
markedly  prolonged  due  to  warfarin 
toxicity, 

2.  The  need  to  repeat  this  test  is 
determined  by  changes  in  the 
underlying  medical  condition  and/or 
the  dosing  of  heparin, 

3  Testing  prior  to  any  medical 
intervention  associated  with  a  risk  of 
bleeding  and  thrombosis  (other  than 
thrombol\-tic  therapy)  will  generally  be 
considered  medically  necessar\-  only 
v\  here  there  are  signs  or  symptoms  of  a 
bleeding  or  thrombotic  abnormality  or  a 
personal  history  of  bleeding,  thrombosis 
or  a  condition  associated  with  a 
coagulopathy. 

Hospital/clinic-specific  policies. 
protocols,  etc.,  in  and  of  themselves, 
carmot  alone  justif)'  coverage. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Descnption 


02  0-002  9  .. 

03  0-003  9  .. 

038.9  

042    

060  0-060  9 
065  0-065  9 
070  0-070  9 
075     


0786  

078  7  

1200  

121.1  

121.3  

124  

135  

155  0-155.2 
197.7  


238  4  

238  7  

2399  

246  3  

250  40-250.43 

269  0  

273.0-273.9  .... 

273.2  

275.0-275  9  .... 
277.1  


Typhoid  and  parar/phoid 

Other  Salmonella  infections 

Unspecified  Septicemia 

Human  immunodeficiency  virus  (HIV)  disease 

Yellow  fever 

Arthopod  borne  hemormagic  fever 

Viral  Hepatitis 

Infectious  mononucleosis 

Hemorrhagic  nephrosooephntis 

Arenaviral  hemorrhagic  fever 

Schistosomiasis  haematobium 

ClorKirchiasis 

Fasaoliasis 

Tnchinosis 

Sarcoidosis 

Malignant  neoplasm  of  liver  and  intrahepatic  biie  ducts 

Malignant  neoplasm  of  liver  specified  as  secondary 

Polycythemia  vera 

Other  lymphatic  and  hemapo«efic  tissues 

Neoplasm  ot  unspecified  nature  site  unspecified 

Hemorrhage  and  infarction  of  thyroid 

Diabetic  with  renal  manifestations 

Deficiency  of  Vitamin  K 

Disorders  of  plasma  protein  metatwlism 

Other  paraproteinemias 

Disorders  of  iron  metabolism 

Disorders  of  porphynn  metabolism 
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Code 


DescnptJon 


277  3       i  Amyloidosis 

285  1       '  Acute  posthemorrtiagic  anemia 

286  0      '  Congenrtal  factor  VIII  disorder— Hemophilia  A 

286  1  Congenital  factor  !X  disorder— Hemophilia  B 

286  2-286  3 Other  congenital  factor  deficiencies 

286  4       —  I  von  Willebrand  s  disease 

286  5       I  Hemorrhagic  disorder  due  to  circulating  anticoagulants 

286  6       '  Defibrination  syndrome 

286  7       Acquired  coagulation  factor  deficiency 

286  8-286  9  Other  anc  unspecified  coagulation  defects 

287  0-287  9  Purpura  and  other  hemorrhagic  conditions 

289  0       Polycythemia   secondary 

325  Phlebitis  and  thrombophlebitis  of  intracranial  ventncles  sinuses 

360  43  Hemophthalmos   except  current  in)un^ 

362  30-362  37  Retinal  vasclar  occlusion 

362  34  Amaurosis  fugax 

3g2  43     Hemorrhagic  detachmento*  retinai  pigment  epithelium 

362  81     Retinal  hemorrhage 

363  6       Choroidal  hemorrtiaqe 

363  72     Choroidal  detachment 

368  9       Unspecified  Visual  Disturbances 

372  72     Conjunctive  hemorrhage 

374  81     Hemorrhage  of  eyelid 

376  32  Orbital  hemorrhage 

377  42    Hemorrhage  m  optic  nerve  sheaths 

379  23    Vitreous  hemorrhage 

380  31     Hematoma  of  auricle  or  pinna 

403  01,403  11    403  91    Hypertensive  Renal  Disease  with  renal  failure 

404  02  404  12,  404  92  Hypertensive  Heart  and  Renal  Disease  with  renal  failure 

410  0-410  9  Acute  myocardial  infarction 

423  0  Hemopencardium 

427  31    Atrial  fibnilation 

427  9      :  Cardiac  dysrhythmias   unspecified 

428  0      Congestive  hean  failure 

429  79  Mural  thrombus 

430-432  9      Cerebral  hemorrhage 

433  00—433  91  Occlusion  and  stenosis  of  precerebral  artenes 

434  00-434  91  Occlusior  of  cerebral  arteries 

435  9  Focal  neurologic  deficit 

444  0-444  9  Artenal  embolism  and  thrombosis 

446  6      Thrombotic  microangiopathy 

447  2      Rupture  o*  artery 

448  0      Hereditan/  Hemorrhagic  telangiectasia 

451  0—451  9  Phlebitis  and  thrombophlebitis 

453  0-453  9  Other  Venous  emDoli  and  thrombosis 

456  0      Esophageal  varices  with  bleeding 

456  1 Esophageal  vances  without  bleeding 

456  8      Varices  of  other  sites 

459  89  Ecchymosis 

530  7     Gastroesophageai  laceration — hemorrhage  syndrome 

530  82  Esophgael  hemorrhage 

531  00-535  61      Gastric-Duodenal  ulcer  disease 

537  83  Angiodyspiasia  of  stomach  and  duodenum  with  hemorrhage 

556  0-557  9  .• Hemorrhagic  bowel  disease 

562  02-562  03     Divedicuiosis  of  small  intestine  with  hemorrhage 

562  12  Diverticuiosis  of  colon  with  hemorrhage 

562  13  Diverticulitis  of  colon  without  hemorrhage 

568  81   Hemopentoneum  (nontraumatic) 

569  3     Hemorrhage  of  rectum  and  anus 

570  Acute  ard  subacute  necrosis  of  iiver 

571  0-573  9  I  Liver  disease  im  place  of  specific  codes  listed) 

576  0-576  9 Bilian^  tract  disorders 

577  0  Acute  pancreatitis 

578  0-578  9  .7. Gastrointestinal  Hemorrfiage 

579  0-579  9  Malabsorption 

581  0-581  9  Nephrotic  Syndrome 

583  9  Nephntis   with  unspecified  pathological  lesion  in  kidney 

584  5-584  9  Acute  Renal  Failure 

585       Chrome  Renal  Failure 

586       Renal  failure 

593  81-593  89  Other  disorders  of  Kidney  and  ureter   with  hemorrhage 

596  7  Hemorrtiage  mto  bladder  wall 

596  8    Other  disorders  of  bladder  with  hemorrtiage 

599  7    Hematuria 


Code 


Descnption 


607  82      Penile  hemorrhage 


608  83 

611  8 

620  7 

621  4 

622  8 


^^•^  6  : I  Vaginai  hematoma 


Vascular  disorders  o!  male  gemta  organs 

Hematoma  of  breas! 

Hemorrhage  o*  broad  iigameni 

Hematomefra 

Other  specified  disorders  ot  cervix  with  hemorrhage 


623  8 

624  5  

626  6  

626  7  

627  0  

627  1  

629  0  

632  

634  00-634  92 

635  1 0-635  1 2 

636  10-636  12 

637  10-637.12 

638  1    

639  1  

639  6  

640  00-640  93 

641  00-64^  93 
542  00-642  94 
646  70-646  73 
656  00-656  03 
658  40-658  43 
666  00-666  34 
671  20-671  54 

673  00-673  84 

674  30-674  34 
7100 

713  2  


713.6 


719 10-719  19 

729  5  

733  1  

762  1  


764  90-764  99 
767  0-767.1  .... 

767  8  

770  3  

772  0-772.9  .... 
774  0-772  7  .... 
776  0-776-9  .... 

780  2  

782  4  

782  7  

784  7  

784  8  

785  4  

785  50  

786  05  

786  3  

786  50  

786  59  

789  00-789  09 

790  92 


vagirta   with  nemofhaoe 


Nee 


800  00-800  99  

801  00-801  99  Fracture  of  base  o*  sku 

802  20-802  9     Fracture  of  face  bones 

803  00-803  99  : Other  fracture   skull 

804  00-804  99  Multiple  fractures  skull 


Other  specified  diseases  o*  the 

Hematoma  of  vulva 

Metrorrhagia 

Postcoital  bleeding 

Premenopausal  bieedmg 

Postmenopausal  bieedmg 

Hematocele  temaie  not  eisewhe'-e  ciass 

Missed  abortion 

Spontaneous  abortion 

Legally  induced  abortion  complicated  by  delayed  or  excessive  hemor^age 

Illegally  induced  abortio-,  compuca'ea  by  deiaveo  or  excessive  hemormage 

Abortion  unspecified  complicated  by  de^aveo  or  excess  ve  hemormage 

Failed  attempt  abortion  complicated  by  deiayec  or  excessive  hemo^rnaae 

Delayed  or  excessive  hemorrhage  fonowmg  abortion  and  ectopic  a-^c  ~':>a- 

Complications  fohowmg  abortion  and  ectopic  ana  moiar  p'cgna^c.es   e^Do 

Hemorrhage  m  eariy  pregnancy 

Antepartum  hemorrhage 

Hypertension  complicating  pregnancy   chndbilh   a^a  t^^e  pjeT>enum 

L'ver  disorders  m  pregnancy 

Feta'  materna^  hemorrhage 

Infection  of  amniotic  cavity 

Postpartum  hemorrhage 

Phlebitis  'n  pregnancy 

Obstetricai  puimonary  emborus 

Other  complications  of  surgca,  wounds   wt^^  hemor'-,age 

Systemic  Lupus  erythematosus 

Arthropathy  associated  with  hematologic  disorders   nc 

sociated  condition  first i 
Arthropathy  associated  wifn  Henocr-  Schoenieir.  ,note 

ciated  conditic^  first, 
Hemarfhrosis 
Leg  (jam  calf  pam 

Pathologic  fracture  associated  with  tat  embcsTi 
Other  forms  ot  placental  separation  witr-  hemo^naoe 

mother  s  record  ■ 
Fetal  intrauterine  growth  retardation 
Subdural  and  cerebral  hemorrhage 
Other  specified  birth  trauma   with  hemorrhage 
Fetal  and  newborn  pulmonary  hemorrnaoe 
Fetal  and  neonata-  hemorrhage 
Other  pennatai  jaundice 
Hemorrhagic  disease  of  the  newborn 
Syrx:ope 

Jaundice  unspecified   not  of  r>ewtx)rr 
Spontaneous  ecchymoses  Petech,ae 
Epistaxis 

Hemorrhage  trcT^  throat 
Gangrene 
Shock 

Shortness  o*  breath 
Hemoptysis 

Chest  pai'^   jnspec*ec 
Chest  pain 
Abdominal  pam 
Abnormal  coagulation  profile 
Fracture  of  vajit  of  skui 


pregnancies 
sm 


te  may  not  be  used  without  indica;  'iq  a; 
may  no]  be  used  without  indicatir>g  asso- 

atec'"^g  np^vbom  code  do  not  assign  to 


805  00-806  9 
807  00-807  09 

807  10-807  19 

808  8-808  9  ... 

809  0-809  1  ... 

810  00-810  13  Fracture  of  clavicle 

811  00-811  19  Fracture  ot  scapula 


Fracture   vertebral  column 
Fractures  of  nbis)  closed 
Fracture  of  nb(s,i   open 
Fracture  ot  pelvis 
Fracture  of  trunk 
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Code 


812  00-812  59 

813  10-813  18 
813  30-813  38 
813  50-813  58 
813  90-813  98 

819  0-819  1  -.. 

820  00-821  39 
823  00-823  92 
827  0-829  1     .. 
852  00-853  19 


Description 


8C0  0-860  5    .. 

861  00-861  32 

862  0-862  9  

863  0-863  9    .. 

864  00-863  19 

865  00-863  1 9 

866  00-866  1 3 

867  0-867  9 

868  00-868  1 9 

869  0-869  1  .... 

900  00-900  9  .. 

901  0-901  9    ... 

902  0-902  9    ... 

903  00-903  9  .. 

904  0-904  9  ... 
920—924  9  .... 
925  1-929  9    ... 

958  2        

959  9      

964  2      

964  5       

964  7      

980  0     

989  5      

995  2    

996  7      

997  02    

998  11    

999  2    

V12  3     

V58  2      

V58  61    

V72  81    

V72  83  

V72.84  


Fracture  Of  humerus 

Fracture  of  radius  and  ulna,  upper  end  open 

Fracture  of  radius  and  ulna,  shati  open 

Fracture  ot  radius  and  ulna,  lower  end,  open 

Fracture  of  radius  and  ulna,  unspecified  part   open 

Multiple  fractures 

Femur 

Tibia  and  fibula 

Ottier  multiple  lower  limb 

Subarachnoid   subdural     and   extradural   hemorrhage    following   injun/    Other   and   specified 

intracranial  hemorrtiage  following  injury 
Traumatic  pneumothorax  and  tiemothorax 
Injury  to  heart  and  lung 

Injury  to  other  and  unspecified  intrathoracic  organs 
Injury  to  gastrointestinal  tract 
Injury  to  liver 
Injury  to  spleen 
Injury  to  kidney 
Injury  to  pelvic  organs 
Injury  to  other  intra-abdominal  organs 
Internal  injury  to  unspecified  or  ill  defined  organs 
Injun/  to  blood  vessels  of  head  and  neck 
Injury  to  blood  vessels  of  the  thorax 
Injury  to  blood  vessels  of  the  abdomen  and  pelvis 
Injury  to  biood  vessels  of  upper  extremity 
Injury  to  biood  vessels  of  lower  extremity  and  unspecified  sites 
Contusion  with  intact  skin  surface 
Crushing  injury 

Secondary  and  recurrent  hemorrhage 
Injury,  unspecified  site 
Poisoning  by  anticoagulants 
Poisoning  by  anticoagulant  antagonists 
Poisoning  by  natural  blood  and  blood  products 
Toxic  effects  of  alcohol 
Snake  venom 
Unspecified  adverse  effect  of  drug  medicinal  and  biological  substance  (due  to  correct  medicinal 

substance  properly  administered} 
Other  complications  ot  internal  prosthetic  device 
Iatrogenic  cerbrovascular  infarction  or  hemorrhage 
Hemorrhage  or  hematoma  complicating  a  procedure 
Other  vascular  complications  of  medical  care 
I  Personal  history  of  diseases  of  blood  and  blood  forming  organs 
1  Admission  for  Transfusion  of  blood  products 
Long  term  (current  use)  of  anticoagulants 
Pre-operative  cardiovascular  examination 
Other  specified  pre-operative  examination 
I  Pre-operative  examination,  unspecified 


Hf'dsons  for  Df-ninl 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  scrct-nins  purposes  that 
.ir*'  performtui  in  the  absence  of  signs, 
s\  mptoms,  (  omplaints,  or  personal 
histnrv  of  disfase  nr  injur\'  are  not 
covered  e.xrept  as  e.xplicitlv  authorized 
bv  statute  These  include  exams 
required  b\  insuran(,e  companies, 
business  establishments,  government 
di^encies,  or  other  third  parties 

•  Tests  that  art!  not  nvisonable  and 
necessarv  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nnnphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessar\  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policv  unless  other  medical 
documentation  justifv'ing  the  necessity 
IS  submitted  with  the  claim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessar\'.  unless  it  is 
submitted  with  documentation 
justifving  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessan,-. 

•  Failure  of  the  laborator>'  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Federal  Register /Vol.  66.  No.  226/Friday.  November  23.  2001 /Rules  and  Regulations  58831 


ICD-9-CM  Codes  Denied 


Code 

798  0-798,9  

V15  85   

V16  1    

V16  2  

Vie  4  „ 

V16  5   

V16  6   

V16  7  

Vie  8  

V16  9         

V17  0-V17  8  

V18  0-V18  8    

V19  0-V19  8  

V20  0-V20.2  

V28  0-V28  9     

V50  0-V50  9    

V53  2   

V60  0-V60.9  

V62  0  

V62  1    

V65  0  

V65  1    

V68(>-V68.9  

V70  0-V70  9  

V73  0-V73  99  

V74  0-V74  9     ;., 

V75  0-V75-9  

V7e0  

V76  3   

V76  42-V76  9  

V77  0-V77  9      

V78  0-V78  9     

V79  0-V79  9    

V80  0-V80  3      

V81  0-V81  e     

V820-V829    ,.. 


Descnption 


Sudden  death  cause  unKnown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neopiasm   trachea   bronchus   and  lung 

Family  history  of  malignant  neopiasm  other  Tsp  rator>  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm  gemta  organs 

Family  history  of  malignant  neoplasm    unnary  organs 

Family  histon»'  of  malignant  neoplasm  leukemia 

Family  history  of  malignant  neopiasm  other  lymphai'C  and  hematopoietic  eoplasms 

Family  history  of  malignant  neoplasm   other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm   jnspec'f'ed  maiignani  neopiasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  otner  specific  conditions 

Family  history  of  other  conditions 

Health  supen^^ision  of  infant  or  chud 

Antenata'  screenings 

Elective  surgery  for  purposes  other  than  'emeoyiog  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing   household   and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  cersons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medicai  examinations 

Special  screening  examinations  for  vira  and  chlamydia  diseases 

Special  screening  examinations  for  bactenai  and  spirocheta  diseases 

Special  screening  examination  tor  other  'ntectious  diseases 

Special  screening  for  malignant  neoplasms   resp^ratonv  organs 

Speciai  screening  for  malignant  neoplasms   biaddc 

Specia  screening  for  malignant  neoplasms  isles  other  tnar-  breas*  cervix,  and  rectum) 

Special  screening  for  endocnne   nutntion   metabonc   and  mi-nun  tv  disorders 

Special  Screening  for  disorders  of  blood  ana  biood-formmg  organs 

Special  screening  for  mental  disorders 

Special  screening  tor  neurological  eye  ana  ear  diseases 

Special  screening  for  cardiovascular  respiratory-  ana  genitounnary  diseases 

Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Sot  Support 
Medical  S'ecessitv 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

CMD  Clinical  Laboratorv  Workgroup. 

1999  CPT  Physicians'  Current 
Procedural  Terminology.  American 
Medical  Association. 

Blue  Book  of  Diagnostic  Tests:  PL  Liu; 
Saunders. 

VVintrobe's  Clinical  Hematologv:  9th 
Ed,  1993.  Lea  and  Febiger. 

Harrison's  Pnnciples  of  Internal 
Medicine.  14th  Ed..  McGrav^  Hill.  1997 

Disorders  of  Hemostasis.  Ratnoff. 
O.scar  D.  and  Forbes.  Charles  D.,  \V  B 
Saunders  Company.  1996. 

Hemostasis  and  Thrombosis:  Basic 
Principles  and  Clinical  Practice 
Colman.  et  al  editors,  IB,  Lippincott, 
3rd  Edition,  1994.  pp  896-898  and 
1045-1046. 

"College  of  American  Pathologists 
Conference  XXXI  on  Laboratory 
Monitoring  of  Anticoagulant  Therapv.' 
Arch  Pathol  Lab  Med.  Vol  122,  Sep 
1998.  pp  782-798. 


Lupus  Anticoagulants/ 
Antiphospholipid-protein  Antibodies: 
The  Great  Imposters.  Triplett  DA,  Lupus 
1996:5:431 

Coding  Guidelines 

1.  Anv  claim  for  a  test  listed  in 
HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-C:M  diagnosis 
code  or  comparable  narrative  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician   (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995 
page  43.) 

2  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  earlv 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease  Screening  tests  are  performed 
when  no  specific  sign.  s\mptom.  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and'or  symptom 
is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 


be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
code  from  categor>-  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  1CD-9-CM  screening  code 
from  categories  \"2a  or  V73-V82  (or 
comparablp  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/ or  fifth-digit 
subciassifications  are  provided,  thev 
must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  1CD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as 
"probable.  "  "suspected." 
"questionable."  "rule-out,"  or  "working 
diagnosis  '  should  not  be  coded  as 
thouah  thp\  f'xist   Rather,  code  the 
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conditionlsl  to  the  highest  degree  of 
certaintv  for  that  encounter/visit,  such 
as  signs,  symptoms,  ahnorma!  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  (Hinic  for  1CD-9-CM. 
Fourth  Quarter  1995.  page  45.) 

5   When  a  non-specific  ICD-9-CM 
code  is  submitted,  the  underlving  sign, 
svmptoni,  or  condition  must  be  related 
to  the  indications  for  the  test. 

6.  When  patients  are  being  converted 
from  heparin  therapv  to  warfarin 
therapv.  use  code  \'58  tSl  to  document 
the  medical  necessity  of  the  PTT. 

7  When  coding  for  Disseminated 
Intravascular  (Coagulation  (DIG),  use 
286.6  or  code  for  the  signs  and 
svmptoms  clinically  indicating  DIG. 

fi  If  a  specific  condition  is  known  and 
IS  the  reason  for  a  pre-fiperative  test, 
submit  the  clinical  text  description  or 
1C.D-9-CCM  code  describing  the 
condition  with  the  order/referral.  If  a 
specific  condition  or  disease  is  not 
known,  and  the  pre-operative  tt^st  is  for 
pre-operative  clearance  only,  assign 
codeV72,84 


9.  Assign  codes  289.8-other  specified 
disease  of  blood  and  blood-forming 
organs  only  when  a  specific  disease 
exists  and  is  indexed  to  289.8.  (for 
example,  mvelofibrosis).  Do  not  assign 
code  289  8  to  report  a  patient  on  long 
term  use  ot  anticoagulant  therapy  (for 
example,  to  report  a  PTT  value  or  re- 
check  need  for  medication  adjustment.) 
.\ssign  code  V58.61  to  referrals  for  PTT 
checks  or  re-checks.  (Reference  AHA's 
Coding  Clinic.  March-April,  pg  12 — 
1987.  2nd  quarter  pg  8—1989) 
Mt'duavf  \ational  Coverage  Decision 

for  Prothrombin  Time  Other 
Names/Abbreviations:  PT 

Description 

Basic  plasma  coagulation  function  is 
readilv  assessed  with  a  few  simple 
laboratorv  tests;  the  partial 
thromboplastin  time  (PTT).  prothrombin 
time  (PT).  thrombin  time  (TT),  or  a 
quantitative  fibrinogen  determination. 
The  prothrombin  time  (PT)  test  is  one 
m-vitro  laboratorv  test  used  to  assess 
coagulation.  While  the  PTT  assesses  the 
intrinsic  limb  of  the  coagulation  system. 


the  PT  assesses  the  extrinsic  or  tissue 
factor  dependent  pathway.  Both  tests 
also  evaluate  the  common  coagulation 
pathwav  involving  all  the  reactions  that 
occur  after  the  activation  of  factor  X. 
Extrinsic  pathway  factors  are  produced 
in  the  liver  and  their  production  is 
dependent  on  adequate  vitamin  K 
activity.  Deficiencies  of  factors  may  be 
related  to  decreased  production  or 
increased  consumption  of  coagulation 
factors.  The  PT/INR  is  most  commonly 
used  to  measure  the  effect  of  warfarin 
and  regulate  its  dosing.  Warfarin  blocks 
the  effect  of  vitamin  K  on  hepatic 
production  of  extrinsic  pathway  factors. 
A  prothrombin  time  is  expressed  in 
seconds  and/or  as  an  international, 
normalized  ratio  (INK).  The  INK  is  the 
PT  ratio  that  would  result  if  the  WHO 
reference  thromboplastin  had  been  used 
in  performing  the  test. 

Current  medical  information  does  not 
clarify  the  role  of  laboratorA'  PT  testing 
in  patients  who  are  self  monitoring. 
Therefore,  the  indications  for  testing 
apply  regardless  of  whether  or  not  the 
patient  is  also  PT  self-testing. 


HCPCS  Codes  (Alpha  numeric  CPT  t  AMA) 

Code 

1                                                         Descriptor 

85610        

Prothrombin  Time 

Indications 

1    .\  PT  ma\  be  used  to  assess  patients 
taking  warfarin   The  prothrombin  time 
is  generally  not  usefiil  in  monitoring 
patients  receiving  heparin  who  are  not 
taking  warfarin 

2.  A  PT  mav  be  used  to  assess  patients 
with  signs  or  s\mptoms  of  abnormal 
bleeding  or  thrombosis.  For  example: 

•  Swollen  extremity  with  or  without 
prior  trauma 

•  Unexplained  bruising 

•  Abnormal  bleeding,  hemorrhage  or 
hematoma 

•  Petechiae  or  other  signs  of 
thrombocytopenia  that  could  be  due  to 
Disseminated  Intravascular  Coagulation 

3.  A  PT  may  be  useful  in  evaluating 
patients  who  have  a  historv  of  a 
condition  known  to  be  associated  with 
the  risk  of  bleeding  or  thrombosis  that 
is  related  to  the  extrinsic  coagulation 
pathway.  Such  abnormalities  may  be 
genetic  or  acquired   For  example: 

•  Dysfibrinogenemia 

•  Afibrinogenemia  (complete) 

•  .\cute  or  chronic  liver  dysfunction 
or  failure.  inc:luding 

•  Wilson's  disease  and 
Hemochromatosis 

•  Disseminated  intravascular 
coagulation  (DIC) 


•  Camgenital  and  acquired 
deficiencies  of  factors  11.  V.  VII.  X: 

•  Vitamin  K  deficiency 

•  Lupus  erythematosus 

•  Hypercoagiilable  state 

•  Paraproteinemia 

•  Lvmphoma 

•  Amvloidosis 

•  Acute  and  chronic  leukemias 

•  Plasma  cell  dyscrasia 

•  HI\'  infection 

•  Malignant  neoplasms 

•  Hemorrhagic  fever 

•  Salicvlate  poisoning 

•  Obstructive  jaundice 

•  Intestinal  fistula 

•  Malabsorption  syndrome 

•  Colitis 

•  Chronic  diarrhea 

•  Presence  of  peripheral  venous  or 
arterial  thrombosis  or  pulmonar\'  emboli 
or  mvocardial  infarction 

•  Patients  with  bleeding  or  clotting 
tendencies 

•  Organ  transplantation 

•  Presence  of  circulating  coagulation 
inhibitors 

4.  A  PT  mav  be  used  to  assess  the  risk 
of  hemorrhage  or  thrombosis  in  patients 
who  are  going  to  have  a  medical 
intervention  kiiowii  lu  be  dsMtcidted 
with  increased  risk  of  bleeding  or 
thrombosis  For  example: 


•  Evaluation  prior  to  invasive 
procedures  or  operations  of  patients 
with  personal  histor\'  of  bleeding  or  a 
condition  associated  with  coagulopathy. 

•  Prior  to  the  use  of  thrombolytic 
medication 

Limitations 

1.  When  an  ESRD  patient  is  tested  for 
PT.  testing  more  frequently  than  weekly 
(the  frequency  authorized  by  3171.2, 
Fiscal  Intermediar\'  Manual,  or  2231.3 
Medicare  Carrier  Manual)  requires 
documentation  of  medical  necessity 
(e.g.  other  than  "Chronic  Renal  Failure" 
(1CD-9-CM  585)  or  "Renal  Failure. 
Unspecified"  (ICD-9-CM  586)]. 

2.  The  need  to  repeat  this  test  is 
determined  by  changes  in  the 
underlying  medical  condition  and/or 
the  dosing  of  warfarin.  In  a  patient  on 
stable  warfarin  therapy,  it  is  ordinarily 
not  necessary  to  repeat  testing  more 
than  every  two  to  three  weeks  When 
testing  is  performed  to  evaluate  a 
patient  with  signs  or  symptoms  of 
abnormal  bleeding  or  thrombosis  and 
the  initial  test  result  is  normal,  it  is 
ordinarily  not  necessary  to  repeat 
testing  unless  there  is  a  change  in  the 
patient's  medical  status. 
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3.  Since  the  INR  is  a  calculation,  it 
will  not  be  paid  in  addition  to  the  PT 
when  expressed  in  seconds,  and  is 
considered  part  of  the  conventional 
prothrombin  time.  85610. 

4.  Testing  prior  to  any  medical 
inter\'ention  associated  with  a  risk  of 
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bleeding  and  thrombosis  (other  than 
thrombolytic  therapy)  will  generallv  be 
considered  medically  necessar\-  onJv 
where  there  are  signs  or  svmptoms  of  a 
bleeding  or  thrombotic  abnormality  or  a 
personal  histon,-  of  bleeding,  thrombosis 


or  a  condition  associated  with  a 

coagulopathy. 

Hospital/clinic-specific  policies, 
protocols,  etc..  in  and  of  themselves, 
cannot  alone  justify  coverage. 


1CD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


002  0—002  9 

003  0—003.9 

038  9  

042    

060  0—0609 
065  0-065  9 
070  0-070  9    . 

075    

078  6  

078  7  

084  8  

120  0  

121  1  

121  3  

124  


1342  

135  

152  0-152.9  .... 

155  0-155  2 

156  0-156  9 

157  0-157  9 
188  0-189.9  .... 

198  0  

198  1   

200  00-200  88 
202  0-202  98  . 
223  0-223.9    ... 

238  4  

238  5  

238  6  

238  7  

239  4  

239  5  , 

239  9  

246  3  

250  40-250  43  . 
263.0-263  9      .. 

269  0  

269  2  

273  0-273.9 

275  0  

277  1   

277  3  

280  0  

280  9  

281  0  

281.1  

281  9  

285  0  

285  1  

286  0-286  9 

287  0-287  9 
290  40-290  43 
325 

342  90-342  92  . 

360  43  

362  18  

362  30-362.37  . 
362  43        

362  81         

363  ei   363.72  .. 

368  9  

372  72  


Descnption 


Typfioid  aid  paratyphoid 

Other  Salmonella  irifecrtioris 

Unspecified  Septicemia 

Human  Immunodeficiencv  virus  'HIV*  disease 

Yello\\  fever 

Arthropod-borne  hemorrnaaic  teve' 

Virai  hepatitis 

Infectious  mononucleosis 

Hemorrhagic  nephrosonephritis 

Arenavirai  hemorrhagic  fever 

Biackwaier  fever 

Schistosomiasis 

Ciooorchiasos 

Fascioliasis 

Trichinosis 

Hirudiniasis 

Sarcoidosis 

Malignant  neoplasm  of  smah  iniestme   .ncudmg  duoaenjm 

Malignant  neoplasm  of  liver  anc!  intrahepatic  Me  ducts 

Malignant  neoplasm  of  gallbladder  and  extraheoatic  D>ie  ducts 

Malignant  neopiasm  of  pancreas 

Malignant  neopiasm  of  piadOer  kidney   ana  other  and  unspecified  urinary  organs 

Secondary  malignant  neopiasm  Kidney 

Secondan,  malignant  neopiasm   other  Linnar>'  organs 

Lymphosarcorria  and  reticuiosarcoma 

Nodular  and  other  Lymphomas 

Benign  neoplasm  of  kidney  and  other  unnary  organs 

Polycylhem'a  vera 

Histcxrytic  and  mast  ceHs— neopiasmi  of  uncertain  behavior 

Plasma  ceils— neoplasm  o*  uncertain  behavior 

Other  lymphatic  and  hematopoietic  tissues 

Neoplasm  of  unspecified  nature  bladder 

Neoplasm  of  unspecified  nature  other  gemtojnnary  organs 

Neoplasm  of  unspecii^d  nature   site  unspecified 

Hemorrhage  and  infarction  of  thyroid 

Diatjetic  with  renal  manifestations 

Other  and  unspecified  protein  caione  malnutntion 

Deficiency  of  Vitamin  K 

Unspecified  vitamm  deficiency 

Disorders  of  plasma  protein  metatx)lism 

Disorders  of  iron  metabolism 

Disorders  of  porphynn  metabolism 

Amyloioosis 

Iron  deficiency  anemia  secondary  to  biood  loss— chrome 

Iron  deficiency  anemia  unspecified 

Pernicious  anemia 

Other  Vitamin  Bi2  Deficiency  Anemia  NEC 

Unspecified  Deficiency  Anemia   NOS 

Sideroblastic  anemia 

Acute  postriemorrhagic  anemia 

Coagulation  detects 

Purpura  and  other  hemorrhagic  conditions 

Arteriosclerotic  dementia 

Phlebitis  and  thromtx)phiebitiS  ot  intracranial  venous  smjses 

Hemiplegia  NOS 

Hemophthaimios  except  current  injury 

Retinal  vasculitis 

Retinal  vascular  occlusion 

Hemorrhagic  detachment  of  retna;  pign^nt  epitneiium 

Retinal  hemorrhage 

Choroidal  f>emorrhage  and  rjpture  detachment 

Unspecified  Visual  Disturbances 

Conjunctival  hemorrhage 
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Code 


Description 


374  81     ,  Hemorrhage  of  eyelid 

376  32     ;  Orbita!  hemorrhage 

377  42     • Hemorrhage  in  optic  nerve  sheaths 

37?  53     Disorders  of  optic  chiasm  associated  with  vascular  disorders 

377  62      [Disorders  of  visual  pathways  associated  with  vascular  disorders 

377  72     • Disorder's  of  visual  cortex  associated  with  vascular  disorders 

379  23     Vitreous  hemorrhage 

380  31     '  Hematoma  of  auncle  or  pinna 

386  2  Vertigo  o(  central  origin 

386  50  Labyrinthine  dysfunction,  unspecified 

394  0^  394.9 Diseases  of  the  mitral  valve 

395  Q       Rheumatic  aortic  stenosis 

395  2  Rheumatic  aortic  stenosis  with  insufficiency 

396  13-396  9    '  Diseases  of  mitral  and  aortic  valves 

39-  0^-397  9  '  Diseases  of  other  endocardial  structures 

398  0-398  99  Other  rheumatic  heart  disease 

403  01    403  1"!    403  91    Hypertensive  Renai  Disease  with  renal  failure 

404  02   404  12   404  92   Hypertensive  Heart  and  Renal  Disease  with  renal  failure 

410  00-4'0  92         '  Acute  myocardiannfarction 

411  1         Intermediate  coronary  syndrome 

411  81     ; Coronary  occlusion  without  myocardial  infarction 

41 1  89  Other  acute  and  subacute  forms  of  ischemic  heart  disease 

413  0—413  9  I  Angina  pectons 

414  00-414.05  Coronar/ atherosclerosis 

414  8       Other  specified  forms  of  chrome  ischemic  heart  disease 

414  9        Chronic  ischemic  heart  disease   unspecified 

415  0-415.19  ..'. Acute  puimonan,-  heart  disease 

416  9       Chronic  pulmonary  heart  disease   unspecified 

423  0      '  Hemopercardium 

424  0      Mitral  vaK'e  disorders 

424  1       Aortic  valve  disorder 

424  90    Endocarditis  valve  unspecified  unspecified  cause 

425  0-425  9  Cardiomyopathy 

427  0-427  9  Cardiac  dysrhythmias 

1428  0-428  9  Heart  failure 

429  0-429  4  Hl-defined  descnptions  and  complications  of  heart  disease 

429  79   Other  certain  sequelae  of  mvocardial  infarction  not  elsewhere  classified 

430  Subarachnoid  hemorrhage 

431  Intracerabral  hemorrhage 

432  0-432  9  Other  aad  unspecified  intracranial  hemorrtiage 

433  00-433  91  Occlusion  and  stenosis  of  precerebral  artenes 

434  00-434  91  Occlusion  o'  cerebral  arteries 

435  0-435  9  Transient  cerebral  ischemia 

436         : Acute  txit  iii-detined  cerebrovascular  disease 

437  0      Cerebral  atherosclerosis 

437  1      Other  generalized  ischemic  cerebrovascular  disease 

437  6  Nonpyogenic  thrombosis  of  intracranial  venous  sinus 

440  O-440  ^    Atherosc'erosis 

441  0-441  9  Aortic  aneunysm  and  dissection 

443  0-443  9  Other  penpheral  vascular  disease 

444  0-444  9  Arterial  embolism  and  thrombosis 

447  1  Stnctura  of  arter. 

447  2     Rupture  :>*  artery 

447  6     Arteritis,  unspecified 

448  Q     Heredita-^  hemorrhagic  telangiectasia 

448  9  : Other  and  unspecified  capillary  diseases 

451  0-451  9  Phlebitis  and  thrombophlebitis 

452  Portal  vein  thrombosis 

453  0-453  9  Other  venous  embohsm  and  thrombosis 

455  2     Internal  hemorrhoids  with  other  complication 

455  5      External  hemorrhoids  with  other  complication 

455  8  Unspecified  hemorrhoids  with  othe^  complication 

456  0-456.1  Esophageal  varices 

456  8     Vances  of  other  sites 

459  0     Hemorrtiage   unspecified 

459  1    Postphlebitis  syndrome 

459  2     Compression  o'  vein 

459  81   '. Venous  I penpherah  insufficiency   unspecified 

459  89 Other  other  specified  disorders  of  circulatory  system 

51 1  8 Other  specfied  forms  of  effusion   except  tuberculosis 

514        Pjlmonan/  congestion  and  hypostasis 

530  7    Gastroesophageal  laceration — hemorrhage  syndrome 

530  82 Esophageal  hemorrhage 

53100-535  61     Gastric  jlcer   duodena' ulcer  peptic  ulcer  gaslro)e)unal  ulcer,  gastritis  and  duodenitis 
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555  0-555  9      ... 

556  0-556  9     .... 

557  0-557  9  

562  02—562.03 

562  10      

562  11       

562  '2       

562  13  

568  81  

569  3  

571  0-571.9  

572  2  

572  4  

572  8  

573  1-573.9  

576  0-576  9  

577  0         

578  0-578,9  

579  0-5^9  9  

581  0581  9  

583  9 

584  5-584.9  

585     

586 

593  81-593  89  .. 

596  7  

596  8  

599  7  

507  82  

608  83  

611  8  


620  7  

621  4  

622  8  

623  6  

623  8  

624  5       

626  2-626.9  .... 

627  0  

6271  

629  0  

632 

634  10-634  12 

635  10-635  12 

636  1 0-636  1 2 
637 10-637  12 

638  1 

639  1  

639  6  

640  00-640  93 

641  00-641  93 

642  00-642  94 
646  70-646  73 
656  00-656  03 
658  40-658  43 
666  00-666  34 
671  20-671  94 

673  00-673  84 

674  30-674  34 

713  2  

713  6  

719  15  

719  16  

719  19  

7295    

733  1  

746  00-746  9  ... 

762  1  

767  0-767  1  

767  8  

770  3  

772  0-772.9  

7746  

776.0-776.9  


Code 


Descnption 


Dathoiogical  lesion  in  kidney 


K'dnev  and  ureie- 


cer'.'ix 


.aqma 


Regional  ententis 
Ulcerative  colitis 

Vascular  insufficiency  of  intestine 
Diverticuiosis  of  small  intestine  with  hemorrtiage 
"Diverticulosis  of  colon  w  o  hemorrhage 
Diverticulitis  of  colon  wo  hemorrhage 
Diverticuiosis  of  colon  with  hemorrhage 
Diverticulitis  of  colon  with  hemorrhage 
Hemoperitoneum  (nontraumatic! 
Hemorrhage  o*  rectum  and  anus 
Chrome  liver  disease  and  cirrhosis 
Hepatic  coma 
Hepatorenal  synarome 
Other  sequelae  of  chronic  ''ver  disease 

Hepatitis  ir  vira  diseases  omer  a^c  ..nspecrfied  disorder  of  liver 
Other  disorders  of  B'r.ary  t^act 
Acute  pancreatitis 
Gast'ointestina  nemor'nage 
Intestna'  Malabsorption 
Nephrotic  Syndrome 
Nephritis   with  unspec ' 
Acute  Renal  Failure 
Chronic  Renai  Faiiure 
Renal  failure  unspecified 
Other  specified  diso'-de-'s  c' 
Hemor^'^age  nic  biadoe'  Aai 
Otner  specified  disoi-de-s  o'  Oiadde' 
Hematuria 

Vascular  disorders  o'  pen.s 
Vascular  disorders  of  maie  gemta  orqans 
Other  specified  disorders  of  breast — ner^atoma 
Hemorrhage  o'  broad  ligament 
Hematometra 

Other  specified  norrr-.fiamrnator,  disoroers  o' 
Vagma'  hematomia 

Other  specified  noninflammatory  disoroers  o* 
Hematoma  of  vu'va 
Abnorma.  bleeding  from  femaie  geniia  tract 
Premenopausal  menorrhagia 
Postmenopausa  bieedmg 
Hematocele  femaie   not  classified  eisewhe'c 
Missed  abortiori 

Spontaneous  abortior-   complicated  by  excessive  hemorrhage 
Legally  induced  abortior^   complicated  by  oeiayea  o-  excessive  hemormage 
Illegally  induced  abcr^ior   complicated  by  deiayeo  o-  excessive  hemiorrnage 
Abortion  unspecified  complicated  by  delayed  or  excessive  hemorrhage 
Failed  attempted  abortion  complicated  b>  deiayed  or  excessive  hemorrhage 
Delayed  or  excessive  hemorrhage  toliowing  abort.on  and  ectopic  and  moia'  p-egnai;  p.; 
Complications  following  abortion  and  ectopic  and  moia-  pregnancies  w'lr-  empO'^sm 
Hemorrhage  in  eahy  pregnancy 

Antepartum  nemorrt~,age   abruptic  piaceniae   ar^d  p'acenia  o^ev  a 
Hypertension  complicating  pregnancy   chudbirth  ana  the  puerpenum 
Liver  disorders  i'^  pregnancy 
Fetal  materna'  hemorrhage 
Infection  o*  amniotic  cavity 
Postpartum  hemorrhage 

Venous  complications  m  pregnancy  ana  the  puerpenum 
Obstetncai  pulmonary  embolism 
Other  complications  of  obstetncai  surgica  wojrias 
Arthropathy  associated  with  hematoiogica-  disorders 
Arthropathy  associated  with  hypersensitivity  reaction 
Hemarthrosis  peivtc  reqion  and  thign 
Lower  leg 
Multiple  sites 

Pain  in  limb  , 

Patholgic  fracture  unspecified  site 
Other  Congenital  anomalies  of  heart 
Other  forms  of  piacentai  separation  and  hemorrhage 
Subdural  and  cerebra^  hemorrhage 
Other  specified  birth  trauma 
Pulmonary  hemorrhage 
Fetal  and  neonatal  hemorrhage 
Unspecified  fetal  and  neonatai  laundice 
Hemorrhagic  disease  of  the  newtxirn 
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Code 


Description 


780  2       Syncope  and  collapse 

782  3      '  Edema 

782  4      Jaundice,  ijnspecified   not  of  newborn 

782  7       Spontaneous  ecchymosis 

784  7       Epistaxis 

784  8      Hemorrtiage  from  throa! 

785  4       Gangrene 

785  50  '  Shock  wittiout  mention  of  trauma 

786  05  '  Shortness  of  breath 

786  3  Hemoptysis 

786  59  Chest  pain   other 

789  00-789  09       Abdominal  pam 

789  1       Hepatomegaly 

789  5     Ascites 

790  92    ■■  Abnormal  coagulation  profile 

790  94  Euthyroid  sick  syndrome 

791  2       Hemoglobmuna 

794  8      Abnormal  Liver  Function  Study 

800  00-800  99       Fracture  of  vault  of  skull 

801  00-801  99       Fracture  of  base  of  skull 

802  20-802  9         Fracture  of  face  bones 

803  00-803  99     Other  and  unqualified  skull  fractures 

804  00-804  99       Multiple  fractures  involving  skull  or  face  with  other  bones 

805  00-806  9         Fracture,  vertebral  column 

807  00-807  09      : Fractures  of  nb(s).  closed 

807  10-807  19  Fracture  of  nb(si   open 

808  8-808  9  Fracture  of  Pelvis 

809  0-809  1   ..-■.  Hi-defined  fractures  of  tXDnes  of  Trunk 

810  00-810  13 Fracture  of  Clavicle 

81100-811  19       Fracture  of  Scapula 

812  00-812  59      Fracture  of  Humerus 

813  10-813  18     Fracture  of  radius  and  ulna  upper  end  open 

813  30-813  38      Shaft,  open 

813  50-813  58      Lower  end   open  ^ 

813  90-813  98      Fracture  unspecified  part   open 

819  0-819  1  Multiple  fractures  in,/olving  both  upper  limbs,  closed  and  open 

820  00-821  39      Fracture  of  neck  of  femur 

823  00-823  92      Fracture  of  tibia  and  fibula 

827  0-829  1  Other  multiple  lower  limb 

852  00-852  59      Subarachnoid   subdural   and  extradural  hemorrhage,  following  injury 

853  00-853  19 Other  and  specified  intracranial  hemorrhage  following  injury 

852  00-853  19  , Subarachnoid    subdural     and   extradural    hemorrhage,    fotlowing   injury. 

intracranial  hemorrhage  following  injury 

860  0-860  5         Traumatic  pneumothorax  and  hemothorax 

861  00-861  32     '. I  Injur/ 10  heart  and  lung 

862  0-862  9  '  Injury  to  other  and  unsjDecitied  intrathoracic  organs 

863  0-863  9  In|un/  to  gasirointestinal  tract 

864  00-864  19    Injun/  to  liver 

865  00-865  19    .- Injury  to  spleen 

866  00-866  13     Injuny  to  kidney 


Other  and   specified 


867  0-867  9 

868  00-868  1 9 

869  0-869  1  ... 

900  00-900  9  .. 

901  0-901  9  .... 

902  0-902  9  ... 

903  00-903  9 

904  0-904  9 

920-924  9  

926  1-929  9  .... 

958  2 

959  9 


Injury  to  [selvic  organs 

Injury  to  other  intra-abdominal  organs 

Internal  injury  to  unspecified  or  ill  defined  organs 

Injury  to  blood  vessels  of  head  and  neck 

Injury  to  blood  vessels  of  the  thorax 

Injur/  to  blood  vessels  of  the  abdomen  and  pelvis 

Injur/  to  blood  vessels  of  upper  extremity 

Injury  10  blood  vessels  of  lower  extremity  and  unspecified  sites 

Contusion  with  intact  skin  surface 

Crushing  injury 

Secondary  and  recurrent  hemorrhage 

Injury  unspecified  site 


964  0-964  9  Poisoning  by  agents  pnmanly  affecting  blood  constituents 


980  0-980  9 

981 

982  0-982  8 

987  0-987  9 

989  0-989  9 

995  2    


996  82  

997  4    

998  11-998.12 
997  02      


Toxic  effect  of  alcohol 

Toxic  effect  of  petroleum  products 

Toxic  effects  of  solvents  other  than  petroleum -based 

Toxic  effect  of  other  gases  fumes  or  vapors 

Toxic  effect  of  other  substances  chiefly  non-medtcinal  as  to  source 

Unspecified  adverse  effect  of  drug,  medicinal  and  biotogical  substance  (due  to  correct  medicinal 

substance  properly  administered) 
Complication  of  transplanted  liver 
Digestive  system  complications 
Hemorrhage  or  hematoma  complicating  a  procedure 
Iatrogenic  cerbrovascular  infarction  or  hemorrhage 
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Code 

999  2  

999  8  

V08   

V12  1    

V12  3  

V12  50-V12.59  

V151    

V152   

V42  0  

V42  1    

V42  2  

V42  6  

V42  7   

V42  8  

V43  2   

V43  3  

V43  4   

V43  60  

V58  2   

V58  61    

V72,84      


Descnption 


Other  vascular  complications 

Other  transfusion  reactions 

Asymptomatic  H'V  infection 

Histony'  of  nutntiona;  deficiency 

Personal  history  of  diseases  of  biood  ana  pi;x>a 

Diseases  of  circulatory  systen- 

Personal  history  of  surgery  tc  ^^.^n  ana  great  vesse.s 

Personal  history  of  surgen,'  of  other  maio-  organs 

Kidney  replaced  by  transplant 

Heart  replaced  by  transplant 

Heart  valve  replaced  by  transplant 

Lung  replaced  by  transplant 

Live'  replaced  by  transplant 

Other  specified  organ  or  tissue  repiacea  by  transplant 

Heart  replaced  by  other  means 

Heart  vaive  replaced  by  other  means 

Blood  vessel  replaced  b>  other  means 

Unspecified  joint  replaced  by  otne--  means 

Transfusion  of  biood  products 

Long-term  ' current  i  use  of  anticoagulants 

Pre-operative  examination   unspecified 


forming  organs 


Reasons  for  Denial 

Note:  Thi.s  section  uas  not  negotiated  by 
the  Negotiated  Rulemalting  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screenmg  purposes  that 
are  performed  in  the  absence  of  sign<. 
symptoms,  complaints,  or  personal 
history  of  disease  or  injurv  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessitv  of  tests  mav  result 


in  denial  (.ft  laim.v   .Suih  do(  umpntatmn 
mav  include  notes  documenting 
relevant  signs,  symptoms  or  abnnrmdl 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  hv 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  m  the  physician's  office 
may  result  in  denial, 

•   .'\  claim  for  a  test  for  which  there 
IS  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifving  the  necessity 
is  submitted  with  the  claim 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary-,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  bv  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requireraenls  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory-  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 


798  0-7989 

V15,85  

V16  1    


Description 


Sudden  death  cause  unknown 

Exposure  to  potentially  hazardous  bodv  fiu^as 

Family  mstory  of  malignant  neopiasm  trachea   bronchus  and  lung 

Family  history  of  malignant  neopiasm   other  -espi'aton^  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm   gemtaf  organs 

Family  mstory  of  malignant  neoplasm  unnary  organs 

Family  history  of  malignant  neopiasm   leukemia 

Family  mstory  of  malignant  neoplasm   other  lymphatic  and  hematopoietic  neoplasms 

Family  histor/  of  malignant  neoplasm   other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm   unspecified  maiiana'n<  neopiasm 

Family  mstory  of  certain  chrome  disabling  diseases 

Family  history  of  certain  other  specific  conditions 


V16  2  

V16  4  

V16  5 

V16  6  

V167  

V16  8  " 

V16  9  

V17  0-V17  8   

V18  0-V18  8   !..I!!!I!Z 

vpn  alwn  9  Family  history  of  other  conditions 

uoQ  A~woQ      " Health  sjpen/ision  of  infant  or  child 

V28  0-V28  9  Antenatal  screenings 

VR?  ?~^^°^ Elective  surgery  tor  purposes  other  than  remedving  hea'rh  states 

VRO  o-vfin  Q I  '''""^^  ^"^  adjustment  of  heanng  aid 

URsn  Housing   household   and  economic  circumstances 

^°^^   Unemployment 

^^^■J   Adverse  effects  of  work  environment 

"  Healthy  persons  accompanying  sick  persons 
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Code 


Description 


\/65  1        I  Persons  consulting  on  behalt  of  another  person 

V68  0-V68  9  '  Encounters  for  administrative  purposes 

V70  0-V70  9  1  General  medical  examinations 

V73  0-V73  99  Special  screening  examinations  for  viral  and  chlamydia  diseases 

V74  0-V74  9  '  Special  screening  examinations  for  bactenal  and  spirochetal  diseases 

V75  0-V75  9  Special  screening  examination  tor  other  infectious  diseases 

V75  0  Special  screening  for  malignant  neoplasms  respiratory  organs 

\/76  3       I  Special  screening  for  malignant  neoplasms,  bladder 

V76  42-V76  9  Special  screening  tor  malignant  neoplasms  (sites  other  than  breast,  cervix,  and  rectum) 

V77  0-V77  9  Special  screening  for  endocnne  nutntion  metabolic,  and  immunity  disorders 

V78  0-V78  9  Special  screening  for  disorders  of  blood  and  blood-forming  organs 

779  o-v  79  9  Special  screening  for  mental  disorders 

V80  0-V80  3  .■ Special  screening  for  neurological,  eye,  and  ear  diseases 

V81  0-V81  6  ..'. '  Special  screening  for  cardiovascular,  respiratory,  and  genitounnary  diseases 

V82.0-V82.9  I  Special  screening  for  other  conditions 


ICD-9-CM  CoHf's  That  Do  Mot  Support 
Medical  Srcessity 

Any  lCD-»-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

CMD  Clinical  Laboratory  Workgroup. 

1999  CPT  Physicians'  Current 
Procedural  T('rminoh)gv,  American 
Medical  Assoc  latiun. 

Wintrobe's  Clinical  Hematology  9th 
Kil   Lea  and  Febinger. 

Harrisons  Principles  of  Internal 
Medicim-.  McGraw  Hill.  14th  Ed..  1997. 

Diagnostic  Tests  Handbook. 
Springhouse  Corporation,  1987. 

Hemostasis  and  Thrombosis:  Basic 
Principles  and  C:linical  Practice. 
Colman.  et  al  editors,  IB   l.ippincotl, 
.3rd  Edition.  1994,  pp  89b-H98  and 
1045-1046 

Disorders  of  Hemostasis.  Ratnoff. 
Oscar  D.  and  Forbes.  Charles  D..  W.B. 
Saunders  Company.  1996. 

Merck  Manual  of  Diagnosis  and 
Therapv.  IBth  Edition  (should  be 
replaced  with  17th  Edition  when 
available  in  1999.) 

"Performance  of  the  Coumatrak 
Svstem  at  a  Large  Anticoagulation 
Clinic"  Coagulation  and  Transfusion 
Medicine.  lanuarv  1995   p9H-102. 

"Monitoring  Oral  Anticoagulation 
Therapy  with  Point-of-Care  Devices. 
Correlation  and  Caveats  '  Clinical 
Chemistr\':  No  9.  1997.  pi 785-1 786. 

"College  of  Americal  Pathologists 
Conference  XXXI  on  Laboratory 
Monitoring  of  Anticoagulant  Therapv". 
Arch. Pathol  Lab. Med  Vol.122. 
September  1998  p76H-780. 

"A  Structured  Teaching  and  Self- 
management  Program  for  Patients 
Receiving  Oral  Anti-coagulation". 
jAMA.  1999;  281;  145-150. 

Coding  Guidelines 

1   Anv  claim  for  a  test  listed  in 
HCPCS  c:ODES "  above  must  be 
submitted  with  an  ICD-9-C:M  diagnosis 
code  or  comparable  narrative.  Codes 


that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995, 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 
is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
code  frrjm  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD— 9— CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1996,  pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-^-CM.  Fourth 
Quarter.  1995,  page  44.) 

4  Diagnoses  documented  as 
"probable."  "suspected." 
"questionable."  "rule-out."  or  "working 
didgiiosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 


certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  1CD-9-CM 
code  is  submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test. 

6.  If  a  specific  condition  is  known  and 
is  the  reason  for  a  pre-operative  test, 
submit  the  text  description  or  ICD-9- 
CM  code  describing  the  condition  with 
the  order/referral.  If  a  specific  condition 
or  disease  is  not  known,  and  the  pre- 
operative test  is  for  pre-operative 
clearance  only,  assign  code  V72.84. 

7.  Assign  codes  289.8 — other 
specified  disease  of  blood  and  blood- 
forming  organs  only  when  a  specific 
disease  exists  and  is  indexed  to  289.8 
(for  example,  myelofibrosis).  Do  not 
assign  code  289.8  to  report  a  patient  on 
long  term  use  of  anticoagulant  therapy 
(e.g.  to  report  a  PT  value  or  re-check 
need  for  medication  adjustment.)  Assign 
code  V58.61  to  referrals  for  PT  checks 
or  re-checks.  (Reference  AHA's  Coding 
Clinic.  March-April,  pg  12—1987,  2nd 
quarter  pg  8—1989) 

Medicare  National  Coverage  Decision 
for  Serum  Iron  Studies 
Other  Names/ Abbreviations 

Description 

Serum  iron  studies  are  useful  in  the 
evaluation  of  disorders  of  iron 
metabolism,  particularly  iron  deficiency 
and  iron  excess.  Iron  studies  are  best 
performed  when  the  patient  is  fasting  in 
the  morning  and  has  abstained  from 
medications  that  may  influence  iron 
balance. 

Iron  deficiency  is  the  most  common 
cause  of  anemia.  In  young  children  on 
a  milk  diet,  iron  deficiency  is  often 
secondary  to  dietary  deficiency.  In 
adults,  iron  deficiency  is  usually  the 
result  of  blood  loss  and  is  only 
occasionally  secondary  to  dietary 


deficiency  or  malabsorption.  Following 
major  surgery  the  patient  may  have  iron 
deficient  er\-thropoiesis  for  months  or 
years  if  adequate  iron  replacement  has 
not  been  given.  High  doses  of 
supplemental  iron  may  cause  the  serum 
iron  to  be  elevated.  Serum  iron  mav  also 
be  altered  in  acute  and  chronic 
inflammatory  and  neoplastic  conditions. 

Total  iron  binding  capacity  (TIBC)  is 
an  indirect  measure  of  transferrin,  a 
protein  that  binds  and  transports  iron. 
TIBC  quantifies  transferrin  by  the 
amount  of  iron  that  it  can  bind.  TIBC 
and  transferrin  are  elevated  in  iron 
deficiency,  and  with  oral  contraceptive 


use.  and  during  pregnancv.  TIBC  and 
transferrin  may  be  decreased  in 
malabsorption  syndromes  or  in  those 
affected  with  chronic  diseases.  The 
percent  saturation  represents  the  ratio  of 
iron  to  the  TIBC 

Assays  for  ferritin  are  also  useful  in 
assessing  iron  balance.  Low- 
concentrations  are  associated  with  iron 
deficiency  and  are  highly  specific.  High 
concentrations  are  found  in 
hemosiderosis  (iron  overload  without 
associated  tissue  injurv!  and 
hemochromatosis  (iron  overload  with 
associated  tissue  injury).  In  these 
conditions  the  iron  is  elevated,  the  TIBC 

HCPCS  Codes  (alpha  numeric,  CPT  ?  AMA) 


and  transferrin  are  within  the  reference 
range  or  low.  and  the  percent  saturation 
is  elevated  Senim  ferritin  can  be  useful 
for  both  initiating  and  monitoring 
treatment  for  iron  overload,  ransferrin 
and  ferritin  belong  to  a  group  of  serum 
proteins  known  as  acute  phase 
reactants.  and  are  incnMsed  in  response 
to  stressful  or  inflammatorv'  conditions 
and  also  can  occur  with  infection  and 
tissue  iniurv^  due  to  surgery-,  trauma  or 
necrosis.  Ferritin  and  iron  TIBC  (or 
transferrin)  are  affected  bv  acute  and 
chronic  inflainmaton.  conditions,  and  in 
patients  with  these  disorders,  tests  of 
iron  status  may  be  difficult  to  interpret. 


Descnptor 


Ferritin 

Iron 

Iron  Binding  capacity 

Transfemn 


Indications 

1.  Ferritin  (82728).  iron  (83540)  and 
either  iron  binding  capacity  (83550)  or 
transferrin  (84466)  are  useful  in  the 
differential  diagnosis  of  iron  deficiency, 
anemia,  and  for  iron  overload 
conditions. 

A.  The  following  presentations  are 
examples  that  may  support  the  use  of 
these  studies  for  evaluating  iron 
deficiency: 

•  Certain  abnormal  blood  count 
values  (i.e.,  decreased  mean  corpuscular 
volume  (MCV).  decreased  hemoglobin/ 
hematocrit  when  the  MCV  is  low  or 
normal,  or  increased  red  cell 
distribution  width  (RDW)  and  low  or 
normal  MCV). 

•  Abnormal  appetite  (pica) 

•  Acute  or  chronic  gastrointestinal 
blood  loss 

•  Hematuria 

•  Menorrhagia 

•  Malabsorption 

•  Status  post-ga.strectomy 

•  Status  post-gastrojejunostomv 

•  Malnutrition 

•  Preoperative  autologous  blood 
coll>^ction(s) 

•  Malignant,  chronic  inflammatorv 
and  infectious  conditions  .Associated 
with  anemia  which  may  present  in  a 
similar  manner  to  iron  deficiency 
anemia 

•  Following  a  significant  surgical 
procedure  where  blood  loss  had 
occurred  and  had  not  been  repaired 
with  adequate  iron  replacement. 

B.  The  following  presentations  are 
examples  that  may  support  the  use  of 

these  siuJies  fui  evdiudtiiig  iiOil 

overload: 


•  Chronic  Hepatitis 

•  Diabetes 

•  Hyperpigmentation  of  skin 

•  Arthropathy 

•  Cirrhosis 

•  Hypogonadism 

•  Hypopituitarism 

•  Impaired  porphyrin  metabolism 

•  Heart  failure 

•  Multiple  transfusions 

•  Sideroblastic  anemia 

•  Thalassemia  major 

•  Cardiomyopathy,  cardiac 
dysrhythmias  and  conduction 
distrubances 

2.  Follow-up  testing  may  be 
appropriate  to  monitor  response  to 
therapy,  e.g..  oral  or  parenteral  iron, 
ascorbic  acid,  and  en'thropoietin. 

3.  Iron  studies  may  be  appropriate  in 
patients  after  treatment  for  other 
nutritional  deficiency  anemias,  such  as 
folate  and  \  itamin  812.  because  iron 
deficiency  may  not  be  revealed  until 
such  a  nutritional  deficiency  is  treated. 

4.  Serum  ferritin  mav  be  appropriate 
for  monitoring  iron  status  in  patients 
with  chronic  renal  disease  with  or 
without  dialysis. 

5.  Serum  iron  may  also  be  indicated 
for  evaluation  of  toxic  effects  of  iron  and 
other  metals  (e.g..  nickel,  cadmium. 
aluminum,  lead)  whether  due  to 
accidental,  intentional  exposure  or 
metabolic  causes. 

Limitations 

1.  Iron  studies  should  be  used  to 
diagnose  and  manage  iron  deficiencv  or 
iron  overload  states.  These  tests  are  not 
to  be  used  solely  to  assess  acute  phase 
reactants  where  disease  management 


will  be  unchanged.  For  example, 
infections  and  malignancies  are 
associated  with  elevations  in  acute 
phase  reactants  such  as  ferritin,  and 
decreases  in  serum  iron  concentration, 
but  iron  studies  would  onlv  be 
medically  necessarv  if  results  of  iron 
studies  might  alter  the  management  of 
the  pnmap.  diagnosis  or  might  warrant 
direct  treatment  of  an  iron  disorder  or 
condition. 

2  If  a  normal  serum  ferritin  level  is 
documented,  repeat  testing  would  not 
ordinarily  be  medicallv  necessary- 
unless  there  is  a  change  in  the  patient's 
condition,  and  ferritin  assessment  is 
needed  for  the  ongoing  management  of 
the  patient.  For  example,  a  patient 
presents  with  neyv  onset  insulin- 
dependent  diabetes  mellitus  and  has  a 
serum  ferritin  level  performed  for  the 
suspicion  of  hemochromatosis.  If  the 
ferritin  level  is  normal,  the  repeat 
ferritin  for  diabetes  mellitus  would  not 
be  medicallv  necessary 

3  When  an  End  Stage  Renal  Disease 
(ESRD)  patient  is  tested  for  ferritin, 
testing  more  frequently  than  every-  three 
months  (the  frequency  authorized  by 
.n67.3.  Fiscal  Intermediary  manual) 
requires  documentation  of  medical 
necessity  (e.g.,  other  than  "Chronic 
Renal  Failure"  (ICD-9-CM  585)  or 
"Renal  Failure.  Unspecified"  (ICD-9- 
CM  586)]. 

4.  It  is  ordinarily  not  necessary  to 
measure  both  transferrin  and  TIBC  at 
the  same  time  because  TIBC  is  an 
indirect  measure  of  transferrin.  When 
transferrin  is  ordered  as  part  of  the 
nutritional  assessment  for  evaluating 
malnutrition,  it  is  not  necessary  to  order 
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other  iron  studies  unless  iron  deficiency 
or  iron  overload  is  suspected  as  well. 

5.  It  is  not  ordinarily  necessarv-  to 
measure  both  iron/TIBC  (or  transferrin) 
and  ferritin  in  initial  patient  testing  If 
clinically  indicated  after  evaluation  of 
the  initial  iron  studies,  it  may  be 
appropriate  to  perform  additional  iron 


.studies  either  on  the  initial  specimen  or 
on  d  subsequently  obtained  specimen. 
After  a  diagnosis  of  iron  deficiency  or 
iron  overload  is  established,  either  iron/ 
TIBC  for  transferrin)  or  ferritin  mav  be 
medic  dll\  necessary'  for  monitoring,  but 
not  both 


6.  It  would  not  ordinarilv  be 
considered  medically  necessary  to  do  a 
ferritin  as  a  preoperative  test  except  in 
the  presence  of  anemia  or  recent 
autologous  blood  collections  prior  to  the 
surgery. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Description 


002  0-CX)2.9  

003  0-003  9  

006  0-006  9  

007  0-007  9  

008  00-008  8  ... 

009  0-009  3 
011  50-011  56 
01400-01486 
01500-01596 
01600-01606 
016  10-016  16 
016  20-016  26 
016  30-016  36 
042 

070  0-070  9  

1400-1499  

150  0-159  9  

160  0-165  9  .... 

170  0-176  9  

179-1899    

1900-199  1  .... 
200  0-208  91  .. 
2100-229  9  .... 
2300-2349  .... 
235  0-238  9  .... 
239  0-239  9 
250.00-250-93 

253.2  

2537    

2538    

256.3  

257.2  

260  


261  

262 

263  0-263  9  

2750    

277  1     

280  0-280  9  

281  0-281  9  

2824      

285.0  

285  1  

2859 

286  0-286  9  .... 

287  0-287  9  .... 

306  4    

307  1    

307  50-307  59 
425  4 

425  5  

425  7  

425  8    

425  9       

426  0-426  9  .... 

427  0-427  9  .... 

428  0-428  9  .... 
5307    

530  82  

531  00-531  91 

532  00-53291 

533  00-53391 


Typhoid  and  paratyphoid  fevers 

Other  salmonella  infections 

Amebiasis 

Other  protozoal  'otestmai  diseases 

Intestinal  infections  due  to  other  organisms 

Ill-defined  intestinai  infections 

Tuberculous  bronchiectasis 

Tuberculosis  of  intestines  peritoneum,  and  mesenteric  glands 

Tuberculosis  of  bones  and  jomts 

Tuberculosis  of  kidney 

Tuberculosis  of  bladder 

Tuberculosis  of  ureter 

Tuberculosis  of  other  unnary  organs 

Human  Immunodeficiency  virus  iHIVi  disease 

Virai  hepatitis 

Malignant  neoplasm  of  iip  orai  cavity  and  pharynx 

Malignant  neoplasm  of  digestive  organs  and  pentoneum 

Malignant  neoplasm  of  respiratory  and  intrathoracic  organs 

Malignant  neoplasm  of  txine,  connective  tissue,  skin  and  breast 

Malignant  neoplasm  of  gemtounnary  organs 

Malignant  neoplasm  ot  other  and  unspecified  sites 

Malignant  neoplasm  of  lymphatic  and  hematopoietic  tissue 

Benign  neoplasms  " 

Carcinoma  m  situ 

Neoplasms  ot  uncertain  behavior 

Neoplasms  of  unspecified  nature 

Diat)etes  mellitus 

Panhypopituitarism 

Iatrogenic  pituitary  disorders 

Other  disorders  of  the  pituitary  and  other  syndromes  ot  diencephalohypyophyseal  ongin 

Other  ovarian  failure 

Other  testicular  hypofunction 

Kwashiorkor 

Nutritional  marasmus 

Other  severe  protem-calone  malnutntion 

Other  and  unspecified  protem-calone  malnutntion 

Disorders  of  'ron  metatx)lism 

Disorders  of  porphynn  metabolism 

Iron  deficiency  anemias 

Other  deficiency  anemias 

Thalassemias 

SideroOlastic  anemia  (includes  hemochromatosis  with  refractory  anemia) 

Acute  post-hemorrhagic  anemia 

Anemia,  unspecified 

Coagulation  defects  i  congenital  factor  disorders) 

Purpura  and  other  hemorrhagic  conditions 

Physiological  malfunction  ansing  from  mental  factors,  gastrointestinal 

Anexona  nen/osa 

Other  and  unspecified  disofders  of  eating 

Other  pnmary  cardiomyopathies 

Alcoholic  cardiomyopathy 

Nutntional  and  metatxDiic  cardiomyopathy 

Cardiomyopathy  m  other  diseases  classified  elsewtiere 

Secondary  cardiomyopathy   unspecified 

Conduction  disorders 

Cardiac  dysrhythmias 

Heart  Failure 

Gastroesophageal  laceration-hemorrhage  syndronie 

Esophageal  hemorrhage 

Gastnc  ulcer 

Duodenal  ulcer 

Peptic  ulcer  site  unspecified 
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Code 


Description 


534  00-53491 

535  00-535  61 

536  0-536  9  ..„ 

537  83       

555  0-555.9  .... 

556  0-556.9  .... 

557.0  

5571  

562  02  

562  03  

562  12  

562  13  

569  3  

569  85  

570    

571  0-571  9 

572  0-572  8  .... 

573  0-573  9  .... 

578  0-578  9  .... 

579  0-579  3  .... 
579  8-579  9  .... 
581  0-581  9  .... 


585      Chronic  renal  failure 


Gastro(e)uhal  ulcer 

Gastritis  and  duodenitis 

Disorders  of  function  of  stomach 

Angiodysplasia  of  stomach  and  duodenum  with  hemorrhage 

Regional  ententis 

Ulcerative  colitis 

Acute  vascular  insufficiency  of  intestine 

Chronic  vascular  insufficiency  of  intestine 

Diverticulosis  of  small  intestine  without  hemorrhage 

Diverticulitis  of  small  intestine  without  hemontiage 

Diverttculosis  of  colon  with  hemorrhage 

Diverticulitis  of  colon  with  hemorrhage 

Hemorrhage  of  rectum  and  anus 

Angiodysplasia  of  intestine  with  hemontiage 

Acute  and  subacute  necrosis  of  liver 

Chronic  liver  disease  and  cirrhosis 

Liver  abscess  and  sequelae  of  chrome  liver  disease 

Other  disorders  of  liver 

Gastrointestinal  hemorrhage 

Intestinal  malat)sorption 

Other  specified  and  unspecified  intestinal  malabsorption 

Nephrotic  syndrome 


586 

6083  

626,0-626,9  .... 

6270  

6271     

648  20-648.24 


698  0-698  9  .... 

704  00-704  09 

709  00-709  09 

713.0 

716  40-716.99 

719  40-719  49 

773,2  


773.3  

773  4  

773  5  

783  9  

790  0  

790.4  

790  5  

790  6  

799  4  ,,..„ 

964  0  

984  0-984  9 

99685    

999  8  

V08  

V12.1    

V123  

V15  1    


Renal  failure,  unspecified 

Atrophy  of  testis 

Disorders  of  menstruation  and  other  abnormal  bleeding  fi-om  female  genital  tract 

Premenopausal  menorrhagia 

Postmenopausal  bleeding 

Other  current  conditions  in  the  mother  classifiable  elsewhere,  out  complicating  D'eqr^anc,   cniio- 

hirth  or  the  puerpenum,  Anemia 
Pruntis  and  related  conditions 
Alopeaa 
Dyschromia 

Arthropathy  associated  with  other  endocnne  ana  mataOoiic  disoroers 
Other  and  unspecified  arthropathies 
Pain  in  )Oinl 

Hemolytic  disease  due  to  other  and  unspecified  isoimmunization 
Hydrops  fetalis  due  to  isoimmunization 
Kemicterus  due  to  isoimmunization 
Late  anemia  due  to  isoimmunization 

Other  symptoms  concerning  nutrition   .metabolism  ana  development 
Abnonrnality  of  red  blood  cells 

Nonspecific  elevation  of  levels  of  transaminase  or  lactic  acta  dehydrogenase  [LDH] 
Other  nonspecific  at3rx)nmai  seoim  enzyme  levels 
Other  abnormal  blood  chemistry 
Cachexia 

Poisoning  by  agents  pnmanly  affecting  blooa  constituents  iron  compounas 
Toxic  effect  of  lead  and  its  compounds  (including  fumes i 
Complications  of  transplanted  organ   bone  manow 
Other  transfusion  reaction 
Asymptomatic  HIV  infection 
Personal  history  of  nutntional  deficiency 
Personal  history  of  diseases  of  Wood  and  blood  forming  organs 
Personal  history  of  surgery  to  heart  and  great  vessels 


^^5  2   Personal  history  of  surgery  to  otfier  ma|or  organs 

^'^2  Heart  replaced  by  other  means 


V433 
V434 
V43  60 
V560 
V568 


Heart  valve  replaced  by  other  means 
Blood  vessel  replaced  by  other  means 
Unspecifted  joint  replaced  by  other  means 
Extracorporeal  dialysis 
Other  dialysis 


^^2  84  Pre-operatTve  examination  unspecified 


Reasons  for  Denial 

.\ole:  This  section  was  not  negotiated  b\ 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCF.^'s  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 


•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs 
symptoms,  complaints,  or  personal 
histon.-  of  disease  or  injury-  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  bv  insurance  companies, 


business  establishments,  go\emment 
agencies,  or  other  third  parties 

•  Tests  that  are  not  reasonable  and 
necessar>'  for  the  diagnosis  or  treatment 
of  an  illness  or  inrar\'  are  not  covered 
according  tn  the  statute 

•  Failure  tu  pro\ide  uui.  umt-ntation  of 
the  medical  necessit\  of  tests  mav  result 
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in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial, 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 


reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifv'ing  increased  frequency. 

ICD-9-CM  Codes  Denied 


•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory'  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Code 

7980—7989      

V15  85  

V16  1    

V162  

V164   

V16  5   

V16  6  

V16  7   •. 

V16  8   

V169   

V17  0-V178     

V180-V188      

V19  0-V19  8      

V20  0-V20  2       

V28  0-V28  9      

V50  0-V50  9  

V53  2   

V60  0-V60,9  

V62  0  

V62  1    

V65  0  

V65  1      

V68  0-V68.9  

V70O-V70  9      

V73  0-V73  99  

V74  0-V74.9  

V75  0-V75.9  

V76  0  

V76  3  

V76  42-V76,9 

V77  0-V77  9      

V78  0-V78  9  

V79  0-V79.9  

V80  0-V80  3  

V81  0-V81  6      

V82  0-V82  9      


Description 


Sudden  death  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm  other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm,  unnary  organs 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm,,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  hearing  aid 

Housing  household  and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  bac'enal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms,  respiratory  organs 

Special  screening  for  malignant  neoplasms,  bladder 

Special  screening  for  malignant  neoplasms, (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  for  endocnne,  nutntion,  metabolic,  and  immunity  disorders 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological,  eye,  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 

Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  .\ot  Support 
Medical  Necessity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above 

Sources  of  Information 

CDC.  Recommendations  to  prevent 
and  control  iron  deficiency  in  the 
United  States.  MMWR  1998;  47(RR- 
3):l-29 

Powell  LW.  George  DK,  McDonnell 
SM,  Kowdley  KV.  Diagnosis  of 
hemochromatosis.  Ann. Intern. Med. 
1998;129:925-931 


Spiekerman  AM.  Proteins  used  in 
nutritional  assessment.  Clin. Lab. Med. 
1993;13:.153-369 

VVallach  IB.  Handbook  of 
Interpretation  of  Diagnostic  Tests. 
Lippincott-Raven  Publishers 
(Philadelphia)  1998,  pp.  170-180. 

Van  Walraven  C,  Goel  V.  Chan  B. 
Effect  of  Population-Based  Interventions 
on  Laboratory  Utilization.  [AMA.  1998; 
280:2028-2033. 

Guyatt  GH,  Patterson  C,  Ali  M,  Singer 
J.  Levine  M,  Turpie  I.  Meyer  R. 
Diagnosis  of  Iron-Deficiencv  Anemia  in 
the  Elderly.  AmJMed.  1990;  8«:205-209. 


Burns  ER,  Goldberg  SN,  Lawrence  C, 
Wenz  B.  AJCP.  1990;  3:  240-245. 

Bums  ER,  et  al.  Brief  Clinical 
Observations.  AmIMed,  1991;  90:653- 
654. 

Yang  Q,  et  al,  Hemochromatosis- 
associated  Mortality  in  the  United  States 
from  1979  to  1992:  An  Analysis  of 
Multiple-Cause  Mortality  Data, 
AnIntMed.  1998:  129:946-953. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
AHCPCS  CODES©  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
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code  or  comparable  narrative.  ICD-9- 
CM  code  V82.9  (special  screening  of 
other  conditions,  unspecified 
condition),  or  comparable  narratives 
should  be  used  to  indicate  screening 
tests  performed  in  the  absence  of  a 
specific  sign,  symptom,  or  complaint. 
Use  of  \'82.9  or  comparable  narrative 
will  result  in  the  denial  of  claims  as  non 
covered  screening  ser\'ices  (Note:  this 
language  may  be  inappropriate  for 
screening  tests  that  are  specifically 
covered  bv  statute,  such  as  pap  smears.) 
All  iCD-9-CM  diagnosis  codes  must  be 
coded  to  the  highest  level  of  specificity. 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  earlv 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  svmptom 

is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category-  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  mav  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-C:M, 
Fourth  Quarter  1996,  pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  or  fifth-digit 
classifications  are  provided,  thev  must 
be  assigned.  From  Coding  Clinic  for 


ICD-9-CM.  Fourth  Quarter.  1995,  page 
44. 

4.  Diagnoses  documented  as 
"probable,  '    suspected." 
"questionable."  "rule-out."  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist   Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter  visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995.  page  45.) 

5.  When  a  nonspecific  ICD-9-CM 
code  IS  submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 
Medicare  Xational  Coverage  Decision 
for  Collagen  Crosslinks.  Any  Method 
Other  Names/Abbreviations 

Description 

Collagen  crosslinks,  part  of  the  matrix 
of  bone  upon  which  bone  mineral  is 
deposited,  are  biochemical  markers  the 
excretion  of  which  provide  a 
quantitative  measurement  of  bone 
resorption.  Elevated  levels  of  urinan- 
collagen  crosslinks  indicate  elevated 
bone  resorption.  Elevated  bone 
resorption  contributes  to  age-related  and 
postmenopausal  loss  of  bone  leading  to 
osteoporosis  and  increased  risk  of 
fracture.  The  collagen  crosslinks  assav 
can  be  performed  by  immunoassav  or  bv 
high  performance  liquid 
chromatography  (HPLC;.  Collagen 
crosslink  immunoassays  measure  the 
pyridinoline  crosslinks  and  associated 
telopeptides  in  urine. 

Bone  is  constantly  undergoing  a 
metabolic  process  called  turnover  or 
remodeling.  This  includes  a  degradation 
process,  bone  resorption,  mediated  bv 
the  action  of  osteoclasts,  and  a  building 
process,  bone  formation,  mediated  bv 
the  action  of  osteoblasts  Remodeling  is 
required  for  the  maintenance  and 
overall  health  of  bone  and  is  tightlv 


coupled:  that  is.  resorption  and 
formation  must  be  in  balance.  In 
abnormal  states  of  bone  remodeling, 
when  resorption  exceeds  formation,  it 
results  in  a  net  loss  of  bone.  The 
measurement  of  specific,  bone-derived 
resorption  products  provides  anah-tical 
data  about  the  rate  of  bone  resorption. 

Osteoporosis  is  a  condition 
characterized  by  low  bone  mass  and 
structural  deterioration  of  bone  tissue, 
leading  to  bone  fragility  and  an 
increased  susceptibility  to  fractures  of 
the  hip.  spine,  and  wrist.  The  term 
primar>-  osteoporosis  is  applied  where 
the  causal  factor  in  the  disease  is 
menopause  or  aging.  The  term 
secondary  osteoporosis  is  applied  where 
the  causaJ  factor  is  something  other  than 
menopause  or  aging,  such  as  long-term 
administration  of  glucocorticosteroids, 
endocrine-related  disorders  (other  than 
loss  of  estrogen  due  to  menopause),  and 
certain  bone  diseases  such  as  cancer  of 
the  bone. 

With  respect  to  quantif\'ing  bone 
resorption,  collagen  crosslink  tests  can 
provide  ad)unct  diagnostic  information 
in  concert  with  bone  mass 
measurements.  Bone  mass 
measurements  and  biochemical  markers 
may  have  complementary  roles  to  play 
in  assessing  effectiveness  of 
osteoporosis  treatment.  Proper 
management  of  osteoporosis  patients, 
who  are  on  long-term  therapeutic 
regimens,  may  include  laborator\- 
testing  of  biochemical  markers  of  bone 
turnover,  such  as  collagen  crosslinks, 
that  provide  a  profile  of  bone  turnover 
responses  within  weeks  of  therapy. 
Changes  in  collagen  crosslinks  are 
determined  following  commencement  of 
dntirpsorptive  therapy.  These  can  be 
measured  over  a  shorter  time  inter\'al, 
such  as  three  months,  when  compared 
to  bone  mass  density.  If  bone  resorption 
is  not  elevated,  repeat  testing  is  not 
medicallv  necessarv. 


HCPCS  Codes  (Alpha  numeric,  CPT     AMA) 


Code 


Descnptor 


^^^23  I  Collagen  cross  links,  any  method 


Indications 

Generally  speaking,  collagen  crosslink 
testing  is  useful  mostly  in  "fast  losers" 
of  bone.  The  age  when  these  bone 
markers  can  help  direct  therapv  is  often 
pre-Medicare.  By  the  time  a  fast  loser  of 
bone  reaches  age  65.  she  will  most 
likely  have  been  stabilized  by 
appropriate  therapy  or  have  lost  so 
much  bone  mass  that  further  testing  is 


useless.  Coverage  for  bone  marker 
assays  may  be  e.stablished.  however,  for 
younger  Medicare  beneficiaries  and  for 
those  men  and  women  who  might 
become  fast  losers  because  of  some 
other  therapy  such  as  glucocorticoids 
Safeguards  should  be  incorporated  to 
prevent  excessive  use  of  tests  in  patients 
for  whom  thev  have  no  clinical 


relevance.  Collagen  crosslinks  testing  is 
used  to: 

•  Identify  individuals  with  elevated 
bone  resorption,  who  have  osteoporosis 
in  whom  response  to  treatment  is  being 
monitored; 

•  Predict  response  (as  assessed  by 
bone  mass  measurements)  to  FDA 
approved  antiresorptive  therapv  in 
postmenopausal  women; 
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•  Assess  response  to  treatment  of 
patients  with  osteoporosis,  Pagefs 
disease  of  the  bone,  or  risk  for 
osteoporosis  where  treatment  may 
include  FDA  approved  antiresorptive 
agents,  anti-estrogens  or  selective 
estrogen  receptor  moderators. 

Limitations 

Because  of  signific:ant  specimen  to 
specimen  collagen  crosslink  physiologic 


variability  (15-20%),  current 
recommendations  for  appropriate 
utilization  include:  one  or  two  base-line 
assays  from  specified  urine  collections 
on  separate  days;  followed  by  a  repeat 
assay  about  three  months  after  starting 
anti-resorptive  therapy;  followed  by  a 
repeat  assay  in  12  months  after  the 
three-month  assay;  and  thereafter  not 
more  than  annuallv,  unless  there  is  a 


change  in  therapy  in  which 
circumstance  an  additional  test  may  be 
indicated  three  months  after  the 
initiation  of  new  therapy. 

Some  collagen  crosslink  assays  may 
not  be  appropriate  for  use  in  some 
disorders,  according  to  FDA  labeling 
restrictions. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Description 


Thyrotoxicosis 

Ctironic  lymphocytic  thyroiditis  (only  if  thyrotoxic) 

Unspecified  disorder  of  thyroid 

Hyperparathyroidism 


242  00-242  91 

245  2    

246  9  

252  0    

256  2 !  Postabiative  ovarian  failure 

256  3  Other  ovarian  failure 

256  8   Other  ovarian  dysfunction 

256  9    Unspecified  ovanan  dysfunction 

268  9  '  Unspecified  vitamin  D  deficiency 

269  3    fvtmerai  deficiency  not  elsewhere  classified 

627  0    I  Premenopausal  menorrhagia 

627  1    .- Postmenopausai  bleeding 

627  2    Menopausa  of  female  climacteric  state 

627  4    States  associated  with  ariificiai  menopause 

627  8  Other  specified  menopausai  and  postmenopausal  disorders 

627  9      Unspecified  menopausal  &  postmenopausal  disorder 


Osteitis  deformans  without  mention  of  bone  tumor  (Pagefs  disease  of  bone) 
Osteoporosis 


731  0 

733  00-733  09 

733  10-733  19    Pathoiog.cal  fracture 

733  90  I  Disorder  of  bone  and  cartilage  unspecified 


805  8 
V58  69 


Fracture  of  vertebra;  column  without  mention  of  spiral  cord  injury,  unspecified,  closed 
Long-term  (current)  use  of  other  medications 


Reasons  for  Denial 

Note:  This  sfi  !i"ii  vv.is  not  negotiated  by 
the  .Negotiated  Ruiemdltiiig  Committee.  This 
section  inc  ludes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
aire  performed  in  the  absence  of  signs. 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


in  denial  of  claims  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordermg  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

ICD-9-CM  Codes  Denied 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Code 

Description 

798  0-798  9 

Sudden  death  cause  unknown 

V15  85  

Exposure  to  potentially  hazardous  txxly  fluids 

VIS  1    

Family  history  of  malignant  neoplasm,  trachea,  twonchus,  and  lung 

V16.2  

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrattioracic  organs 
Family  history  of  malignant  neoplasm,  genital  organs 

V16  4  
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Code 

V165  

V16  6  

V16  7 

V16  8  

V16  9   

V17  0-V17.8  

V18  0-V18.8  

V190-V19.8  

V20  0-V20.2  

V28  0-V28.9  

V500-V509    

V532    

V60  0-V60.9  

V620  

V621    

V650  

V651    

V68  0-V68  9     

V700-V709    

V73  0-V73.99  

V74  0-V74  9  

V75  0-V75  9    , 

V760  

V763  

V7642-V769  

V77  0-V77  9  

V78  0-V78  9     

W9  0-V79  9  

V80  0-V80  3    

V81  0-V81  6     

V82  0-V82  9    


Description 


Family  history  of  malignant  neoplasm  unnary  organs 

Family  history  of  malignant  neoplasm   leuKemia 

Family  history  of  malignant  neoplasm   other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm  other  spectfied  malignant  neoplasm 

Family  history  of  malignant  neoplasm   unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing,  household  and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purjWDses 

General  medical  examinations 

Special  screening  examinations  tor  viral  and  chlamydia  diseases 

Special  screening  examinations  for  t>actenal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms  respiratory  organs 

Special  screening  for  malignant  neoplasms  bladder 

Special  screening  for  malignant  neoplasms. (sites  other  than  breast,  cervix  and  redum) 

Special  screening  for  endocnne.  nutntion.  metabolic,  and  immumry  disorders 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs 

Special  screening  tor  mental  disorders 

Special  screening  for  neurological  eye  and  ear  diseases  ' 

Special  screening  for  cardiovascular  respiratory  and  genl1ou^na^  diseases 

Special  screening  tor  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Any  irD-9-CM  code  not  listed  in 
either  of  the  ICD-9-C.M  sections. 

Sources  of  Information 

Arnaud  CD.  Osteoporosis:  Using  bone 
markers'  for  diagnosis  and  monitoring 
Geriatrics  1996;  51-24-30 

Chesnut  CH.  HI,  Bell  NH,  Clark  G.  et 
dl.  Hormone  replacement  therapv  in 
postmenopausal  women:  urinarv  N- 
telnpeptide  of  type  1  collagen  monitors 
therapeutic  effect  and  predicts  response 
of  bone  mineral  densitv.  Am.  ].  Med. 
1997;102:29-37. 

Garnero  P.  Delmas  PD,  Clinical 
usefulness  of  markers  of  bone 
remodelling  in  osteoporosis.  In: 
Meunier  Pf  (ed).  Osteoporosis:diagnosis 
and  management.  London:Martin 
Dunitz  Ltd.  1998:79-101. 

Garnero  P,  Shih  WJ.  Gineyts  E,  et  al. 
Comparison  of  new  biochemical 
markers  of  bone  turnover  in  latt' 
postmenopausal  osteoporotic  women  in 
response  to  alendronate  treatment.  [. 
Clin.  Endocrinol.  Metab. 1994:79:1693- 
700. 

Harper  KD.  Weber  TJ.  Secondary 
osteoporosis — Diagnostic 
considerations. 

Endocrinol.  Metab. Clin.  North  Am. 
1998:27:325-48. 

Hesley  RP,  Shepard  KA.  Jenkins  DK. 
Riggs  BL.  Monitoring  estrogen 


replacement  therapy  and  identifvmg 
rapid  bone  losers  with  an  immunoassav 
for  deoxvpvridinoline  Osteoporos  Int. 
1998:8:159-64. 

Melton  LJ,  111.  Khosla  S.  Atkinson  EJ. 
et  al.  Relationship  of  bone  turnover  to 
bone  density  and  fractures.  l.Bone 
Miner  Res. 1997:12:1083-91. 

Millard  PS  Prevention  of 
osteoporosis:  making  sense  of  the 
published  evidence.  In:  Rosen  CJ  (ed). 
Osteoporosis:  diagnostic  and 
therapeutic  principles  Tofowa:  Humana 
Press  Inc.  1996:27.5-85 

Rosen  CJ  Biochemical  markers  of 
bone  turnover.  In:  Rosen  CJ{ed). 
Osteoporosis:  diagnostic  and 
therapeutic  principles.  Totowa:  Humana 
Press  Inc.  1996:129-41. 

Schneider  DL,  Barrett-Connor  FL 
I'rinarv  N-Telopeptide  levels 
discriminate  normal,  osteopenic,  and 
osteoporotic  bone  mineral  densitv. 
Arch.  Intern.  Med.  1997;157:1241-5. 

Coding  Guidelines 

1.  Anv  claim  for  a  test  listed  in 
■HCPCS  CODES    above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician.  (Based  on  Coding  Clinic 


for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 

is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
te.st  When  the  reason  for  performing  a 
test  IS  because  the  patient  has  had 
(  ontai  t  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
rode  from  rategon.-  V'Ol .  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  1CD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  thev 
must  be  assigned.  A  code  is  invalid  if  it 


I 
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has  not  been  c:o(led  to  the  full  number 
of  dit;its  required  for  that  code  I  From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1945.  page  44) 

4.  Diagnoses  documented  as 
"probahle."  "suspected." 
■questionable."  "rule-out."  or  "working 
diagnosis"  should  not  he  coded  as 
though  the\'  exist    Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certaint\-  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  r(mimunicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  1CD-9-CM, 
Fourth  Quarter  149.5.  page  45.) 


5.  Wken  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 

6.  When  the  indication  for  the  test  is 
long-term  administration  of 
glucocorticosteroids,  use  ICD— 9-CM 
code  V58.69. 

Medicwe  National  Coverage  Decision 
for  Blood  Glucose  Testing 

Description 

This  policy  is  intended  to  apply  to 
blood  samples  used  to  determine 
glucose  levels. 

Blood  glucose  determination  may  be 
done  using  whole  blood,  serum  or 

HCPCS  Codes  (Alpha  numeric,  CPT-AMAI 


plasma.  It  may  be  sampled  by  capillary 
puncture,  as  in  the  fingerstick  method, 
or  by  vein  puncture  or  arterial  sampling. 
The  method  for  assay  may  be  by  color 
comparison  of  an  indicator  stick,  bv 
meter  assay  of  whole  blood  or  a  filtrate 
of  whole  blood,  using  a  device  appro\  ed 
for  home  monitoring,  or  by  using  a 
laboratory  assay  system  using  serum  or 
plasma.  The  convenience  of  the  meter  or 
stick  color  method  allows  a  patient  to 
have  access  to  blood  glucose  values  in 
less  than  a  minute  or  so  and  has  become 
a  standard  of  care  for  control  of  blood 
glucose,  even  in  the  inpatient  setting. 


Code 


Descnptor 


82947 
82948 
82962 


Glucose;  quantitative,  blood  (except  reagent  stnp) 

Glucose;  blood,  reagent  stnp 

Glucose,  blood  by  glucose  monitoring  device(s)  cleared  by  the  FDA  specifically  for  home  use. 


Indications 

Blood  glucose  values  are  often 
necessary  for  the  management  of 
patients  with  diabetes  mellitus.  where 
hvperglycemia  and  hypoglycemia  are 
often  present  They  are  also  critical  in 
the  iletermination  of  ctmtrol  of  blood 
glucose  levels  in  the  patient  with 
impaired  fasting  glucose  (PPG  1 10-125 
mg/dL).  the  patient  with  insulin 
resistance  svndrome  and/ or 
carbohvdrate  intolerance  (excessive  rise 
in  glucose  following  ingestion  of 
glucose  or  glucose  sources  of  food),  m 
the  patient  with  a  hvpoglvcemia 
disorder  such  as  nesidioblastosis  or 
insulinoma,  and  in  patients  with  a 
catabohc  or  malnutrition  state  In 
addition  to  those  ((mditums  already 
listed,  glucose  testing  may  be  medically 
necessary  in  patients  with  tuberculosis, 
unexplained  chronic  or  recurrent 
infections,  alt  oholism.  coronary  artery 
disease  (especially  in  women),  or 


^fair 


unexplained  skin  conditions  (including 
pruritis.  local  skin  infections,  ulceration 
and  gangrene  without  an  established 
cause).  Many  medical  conditions  may 
be  a  consequence  of  a  sustained 
elevated  or  depressed  glucose  level. 
These  include  comas,  seizures  or 
epilepsy,  confusion,  abnormal  hunger, 
abnormal  weight  loss  or  gain,  and  loss 
of  sensation.  Evaluation  of  glucose  may 
also  be  indicated  in  patients  on 
medications  known  to  affect 
carbohydrate  metabolism. 

Limitations 

Frequent  home  blood  glucose  testing 
by  diabetic  patients  should  be 
encouraged.  In  stable,  non-hospitalized 
patients  who  are  unable  or  unwilling  to 
do  home  monitoring,  it  may  be 
reasonable  and  necessary  to  measure 
quantitative  blood  glucose  up  to  four 
times  annually. 

Depending  uprm  the  age  of  the 
patient,  type  of  diabetes,  degree  of 


control,  complications  of  diabetes,  and 
other  co-morbid  conditions,  more 
frequent  testing  than  four  times 
annually  may  be  reasonable  and 

necessary. 

In  some  patients  presenting  with 
nonspecific  signs,  symptoms,  or 
diseases  not  normally  associated  with 
disturbances  in  glucose  metabolism,  a 
single  blood  glucose  test  may  be 
medically  necessary.  Repeat  testing  mav 
not  be  indicated  unless  abnormal  results 
are  found  or  unless  there  is  a  change  in 
clinical  condition  If  repeat  testing  is 
performed,  a  specific  diagnosis  code 
(e.g..  diabetes)  should  be  reported  to 
support  medical  necessity  However, 
repeat  testing  may  be  indicated  where 
results  are  normal  in  patients  with 
conditions  where  there  is  a  confirmed 
continuing  risk  of  glucose  metabolism 
abnormality  (e.g.,  monitoring 
glucocorticoid  therapy) 


ICD-9-CM  Codes  Covered  by  Medicare  Program 

Ckxte 

Description 

Oil  0O--011  96    

Tut)ercuiosis 

038  0-038  9  

112  1            

Septicemia 

Recurrent  vaginal  candidiasis 

1  12  3  : 

Interdigttai  candidiasis 

118       

Opportunistic  rnycoses 

157  4  

1 58  0  

Malignant  neoplasm  of  Islets  of  Langerhans 
Malignant  neoplasm  of  retroperitoneum 
Benign  neoplasm  of  Islets  of  Langertians 
Thyrotoxicosis 
Diatietes  mellitus 

21 1  7  

242  00-242  91   

250  00-250  93  

251  0-251  9         

Disorders  of  pancreatic  internal  secretion 

253  0-253  9       

Disorders  of  the  pituitary  gland 

255  0  

Gushing  syndrome 
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Code 

263  0-263  9     

2710-2719      

272  0-272-4  

275  0  

276  0-276.9  

2783  

293  0  

294  9  

298  9  

300  9  

310  1   

337  9  

345  10-345  11   

348  3  

355  9  

3569  

3579  

362  10  

362  18  

362  29    

362  50-362.57  

362  60-362  66  

362  81-362.89  :. 

362  0  

365  04  

365  32  

366  00-366  09  

366  10-366  19  

367  1  

3688  ....: 

373  00  

377  24  

377  9  

378  50-378  55  

379  45  

410  00-^10  92  

414  00-414.19  

425  9  

44023  

44024  

440  9  

4580  

462     

466  0  

480  0-486  

490    , 

491  0-491  9  

527  7  

5280  

535  50-535.51  

5368  

571  8     

5720-572.8  

574  50-574  51   

575  0-575  12    

576  1   

577  0  

577  1   

577  8  

590  00-590.9 

595.9  

5964  

596  53  

5990  

607  84  

60889  

616.10 

6260  

6264  

628  9  

648  00  

648.03  


Description 


Malnutrition 

Disorders  of  cartxjhydrate  transpor'  ana  f^>etar>oiis'^ 

Disorders  of  lipoid  metabolism 

Hemochromotosis 

Disorders  of  fluic!   electroiyie  and  acid-base  balance 

Hyperca^ot'nemia 

Acute  delirium 

Unspecified  organic  D'am  syndrome 

Unspecifiea  psychosis 

Unspecified  neurotic  diso'der 

Organic  personality  syndrome 

Autonomic  nervous  systerr  neuropatny 

Generalized  con\/uisive  epilepsy 

Encephalopathy   unspecified 

Neuropathy   not  otherwise  specifiec 

Unspecified  hereditary  and  idiopathic  penphe'a'  neuropathy 

Unspecified  inflammatory  ana  toxic  neuropathy 

Background  'etmopathy 

Retinal  vasculitis 

Nondiabettc  proliferative  retinopathy 

Degeneration  of  macular  postenor  poie 

Periphenal  retinal  degeneration 

Other  retinal  disorders 

Unspecified  retmai  disorders 

Borderline  giaucoma  ocular  hypertension 

Corficostenod-.nduced  giaucoma  residual 

Presenile  caiarac* 

Senile  catarac 

Acute  myopia 

Other  specified  visual  disturbance 

Blepharitis 

Pseudopapiiiedema 

Autonomic  nervous  system  neuropathy 

Paralytic  sii-abiamus 

Argyll-Robedsop  pupiis 

Acute  myocardial  mtarctions 

Coronary  atherosclerosis  ana  aneurysm  o'  nea^l 

Secondary  cardiomyopathy    unspecifiea 

Arteriosclerosis  of  extremities  *vith  ulceration 

Artenoscierosis  of  extremities  with  gangrene 

Anenosclerosis  not  otherwise  specifiec 

Postural  hypotensior 

Acute  pharyngitis 

Acute  bronchitis 

Pneumonia 

Recurrent  bronchitis   not  spec'tiea  as  acute  or  chronic 

Chronic  bronchitis 

Disturbance  of  saiivory  secetion  lO'^ymoufh) 

Stomatitis 

Gastritis 

Dyspepsia 

Other  chronic  nonalcoholic  liver  disease 

Ltver  abscess  ana  sequelae  of  chronc  liver  disease 

Choledochohtiasis 

Cholecystitis 

Cholangitis 

Acute  pancreatitis 

Chronic  pancreatitis  • 

Pancreatic  multiple  calculi 

Infections  0*  the  Kidney 

Recurrent  cystitis 

Bladder  atony 

Bladder  paresis 

Unnary  tract  infection   recurrent 

Impotence  of  organic  ongin 

Other  disorders  male  genital  organs 

Vulvovaginitis 

Amenorrhea 

Irregular  menses 

Infertility — female 

Diabetes  mellitus  complicating  pregnancy  Cniidbiih  or  tne  pueipenum  unspecified  as  to  epi- 
sode of  care  or  not  applicable 

Diabetes  mellitus  complicating  pregnancy  Childbirth  or  the  oue-penum.  aniipartumi  condition  or 
complication 
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648  04  

648  80  

648  83  

548  84  

656  60-€56  63  

657  00-657  03  

680  0-680  9    

686  00-686.9  

698  0   

698  1  

704  1   

705  0  

707  0- 707  9  

709  3     

729  1     

730  07-730.27  

780  01  

780  02  

780  09  

780  2  

780  31  

780  39  

780  4  

780  71-780.79  

780  8    

781  0  

782  0  

783  '    

783  2  

783  5  

783  6  

785  0  

785  4  

786  01  

786  09  

786  50  

787  6  

787  91    

788  41-788  43  

789  1  

790  2  

790  6  

791  0  

791  5  

796  1  

799  4  

V23  0-.9  

V67  2  

V67  51  

V58  69  


Descnpfjon 


Diabetes  mellitus  complicating  pregnancy.  Childbirth  or  the  puerpenum,  postpartum  condition  or 

complication 
Abnormal  glucose  tolerance  complicating  pregnancy    childbirth  or  the  puerpenum,  unspecified 

as  to  episode  of  care  or  not  applicable 
Abnormal  glucose  tolerance  complicating  pregnancy    childbirth  or  the  puerpenum    antipartum 

condition  or  complication 
Abnormal  glucose  tolerance  complicating  pregnancy    childbirth  or  the  puerpenum    postpartum 

condition  or  complication 
Fetal  problems  affecting  management  of  mother — large  for-date  of  fetus 
Polyhydramnios 
Carbunde  and  furuncle 
Infections  of  skin  and  sut)Cutaneous  tissue 
Pruntis  ani 

Pruntis  Of  genital  organs 
Hirsutism 
Anhidrosis 
Chronic  ulcer  of  skin 
Degenerative  skin  disorders 
Myalgia 

Osteomyelitis  of  tarsal  bones 
Coma 

Tcansient  alteration  of  awareness 
Alteration  of  consciousness,  other 
Syncope  and  collapse 
Febnie  convulsions 
Seizures,  not  otherwise  specified 
Dizziness  and  giddiness 
Malaise  and  fatigue 
Hypertiidrosis 

Abnormal  involuntary  movements 
Loss  of  vibratory  sensation 
Abnormal  weight  gain 
Abnormal  loss  of  weight 
Polydipsia 
Polyphagia 
Tachycardia 
Gangrene 
Hypen^entilation 
Dyspnea 

Chest  pain,  unspecified 
Fecal  incontinence 
Diarrhea 

Frequency  of  unnation  and  polyuria 
Hepatomegaly 

Abnormal  glucose  tolerance  test 
Other  abnormal  blood  chemistry  (hyperglycemia) 
Proteinuria 
Glycosuna 
Abnormal  reflex 
Cachexia 

Supervision  of  high  nsk  pregnancy 
Follow-up  examination,  following  chemotherapy 

Follow  up  examination  with  high-nsk  medication  not  elsewhere  classified 
Long  term  current  use  of  other  medication 


Reasons  for  Dfnml: 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  Thi.s 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
historv  of  disease  or  in|ury  are  not 
covered  except  as  explicitly  authorized 
by  statute  These  inrlude  exams 
required  bv  insurance  companies. 


business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Faillire  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 
in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
net:essity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 


the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  1CD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
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claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
iustif\-ing  increased  frequency. 

•  Tests  that  are  not  ordered  bv  a 
treating  physician  or  other  qualified 


Code 

798.0-798.9  

V1585   

V16,1    

V162   

V164   

V16,5   

V166  

V16  7  

V168   

Vie  9 

V170-V17.8  

V18  0-V18  8     

V19  0-V19.8  

V20  C^V20.2  

V28  0-V28,9  

V50O-V50  9     

V53  2   

V60  0-V60.9  

V62  0  

V62  1    

V65  0   

V65  1     

V68  0-V68.9  

V70  0-V70.9  

V73  0-V73.99  

V74  0-V74  9      

V75  0-V75  9     , 

V76  0   

V76  3   

V76  42-V76  9  

V77  0-V77  9 

V78  0-V7e9     

V79  0-V79  9     

V80  0-V80  3      

V81  0-V81  6      

V82  0-V82  9     


treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 

ICEJ-9-CM  Codes  Denied 


Laboratory-  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Description 


Sudder  death,  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm  trachea  bronchus,  and  lung 

Family  history  of  malignant  neoplasm  other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm   genital  organs 

Family  history  of  malignant  neoplasm   unnary  organs 

Family  history  o*  malignant  neoplasm  leuKemia 

Family  histoPv'  o*  m.ahgnant  neoplasm   other  lymphatic  and  hematopoietic  neoplasms 

Family  mstorv  o<  malignant  neoplasm   other  specified  malignant  neoplasm 

Family  history  ot  malignant  neoplasm   unspecified  malignant  neoplasm 

Family  history  ot  certain  chrome  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  tor  purposes  other  than  remedying  health  states 

Fitting  anc  ad|usimeni  o!  heanng  aid 

Housing    househoid   and  economic  C'rcumstances 

Unemployment 

Adverse  effects  of  work  environmen* 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  o*  another  oe^son 

Encounters  tor  admiriistrative  p^^rposes 

General  medica:  examinations 

Special  screening  examinations  'or  vira:  ana  chlamydia  diseases 

Special  screening  examinations  'o-  bactenai  and  spirochetal  diseases 

Special  screening  examination  tor  other  infectious  diseases 

Special  screening  tor  mahgnant  neoplasms   respiraton,'  organs 

Special  screening  for  malignant  neoplasms   bladder 

Special  screening  for  malignant  neoplasms  isnes  other  than  preast  cervix  and  rectum) 

Special  screening  'or  endocnne   nutniion   metatxilic   ana  immjnitv  aiscders 

Special  screening  tor  disorders  of  blood  and  blooo-formmg  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurologica-   eye   ana  ea'  aiseases 

Special  screening  for  cardiovascular,  respirator^    and  genitounnary  diseases 

Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Sot  Support 
Medical  Necessity 

Anv  1CD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

AACE  Guidelines  for  the  Management 
of  Diabetes  Mellitus.  Endocrine  Practice 
(1995)1:149-157. 

Bower.  Bruce  F  and  Robert  E.  .Moore. 
Endocrine  Function  and  Carbohydrates 

Clinical  Laboratorv  Medicine, 
Kenneth  D.  McClatchy.  editor. 
Baltimore/Williams  &  VVilkins,  1994.  pp 
321-323. 

Report  of  the  Expert  Committee  on  the 
Diagnosis  and  Classification  of  Diabetes 
Mellitus.  Diabetes  Care.  Volume  20. 
Number  7,  July  1997.  pages  1183  et  seij 

Roberts,  H.I,.  Difficult  Diagnoses  VV 
B.  Saunders  Co.,  pp  69-70. 


Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 

submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  ajid  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician  (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995, 
page  43  j 

2.  Screening  is  the  testing  for  disease 
or  disea.se  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease  Screening  tests  are  performed 
when  no  specific  sign,  symptom   >.r 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 


confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 
is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contat  t  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
code  from  category  V'Ol,  Contact  with  or 
exposure  to  communicable  diseases. 
should  be  assigned,  not  a  screening 
code,  but  the  test  mav  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICI>-9-CM, 
Fourth  Quarter  1996,  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
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Where  fourth-digit  and/or  fifth-digit 
suhcla.ssifications  are  provided,  they 
must  he  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  tu  the  full  number 
nf  digits  required  for  that  code.  (From 
eroding  Clinic  for  ICD-9-CM.  Fourth 
Quartf^r.  1995.  page  44). 

4   Diagnoses  documented  as 
■prnbabK"."  "suspected.'  questionable,'" 
"rule-out."  or  "working  diagnosis" 
should  not  be  coded  as  though  they 
exist.  Rather,  code  the  condition(s)  to 
the  highest  degree  of  certainty  for  that 
encounter/visit,  such  as  signs. 
symptoms,  abnormal  test  results, 
exposure  to  communicable  disease  or 
other  reasons  for  the  visit.  (From  Coding 
(Clinic  for  iCD-9-("M,  Fourth  Quarter 
1995.  page  45) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign, 
svmfJtom.  or  londition  must  be  related 
to  the  indications  for  the  test  above. 

b  A  diagnostic  statement  of  impaired 
tjlucose  tolerance  must  be  evaluated  in 
the  context  of  thf  documentation  in  the 
medical  record  in  order  to  assign  the 
most  accurate  ICD-9-CM  code.  An 
abnormally  elevated  fasting  blood 
glucose  level  in  the  absence  of  the 
diagnosis  of  diabetes  is  classified  to 
Code  790.6 — other  abnormal  blood 
chemistry.  If  the  provider  bases  the 
liiagnostic  statement  of  impaired 
glucose  tolerance"  on  an  abnormal 
glucose  tolerance  test,  the  condition  is 
classified  to  790.2 — normal  glucose 
tolerance  test   Both  Cf)nditii5ns  are 
considered  indications  for  ordering 
glvcated  hemoglobin  or  glycated  protein 
testing  in  the  absence  of  the  diagnosis 
of  diabetes  mellitus. 

7.  When  a  patient  is  under  treatment 
for  a  condition  for  which  the  tests  in 
this  policy  are  applicable,  the  lCD-9- 
CM  code  that  best  describes  the 
condition  is  most  frequently  listed  as 
the  reason  for  the  test. 

8  When  laboratory  testing  is  done 
solelv  to  monitor  response  to 
medication,  the  most  accurate  ICD-9- 
CM  code  to  describe  the  reason  for  the 


test  would  be  V58.69 — long  term  use  of 
medication. 

9.  Periodic  follow-up  for  encounters 
for  laboratory  testing  for  a  patient  with 
a  prior  history  of  a  disease,  who  is  no 
longer  under  treatment  for  the 
condition,  would  be  coded  with  an 
appropriate  code  from  the  V67 
category — follow-up  examination. 

10.  According  to  ICD-9-CM  coding 
conventions,  codes  that  appear  in  italics 
in  the  Alphabetic  and/or  Tabular 
columns  of  ICD-9-CM  are  considered 
manifestation  codes  that  require  the 
underlying  condition  to  be  coded  and 
sequenced  ahead  of  the  manifestation. 
For  example,  the  diagnostic  statement, 
"thyrotoxic  exophthalmos  (376.21)," 
which  appears  in  italics  in  the  tabular 
listing,  requires  that  the  thyroid 
disorder  (242.0-242.9)  is  coded  and 
sequenced  ahead  of  thvTotoxic 
exophthalmos.  Therefore,  a  diagnostic 
statement  that  is  listed  as  a 
manifestation  in  ICD-9-CM  must  be 
expanded  to  include  the  underlying 
disease  in  order  to  accurately  code  the 
condition. 

Documentation  Requirements 

The  ordering  physician  must  include 
evidence  in  the  patient's  clinical  record 
that  an  evaluation  of  history  and 
physical  preceded  the  ordering  of 
glucose  testing  and  that  manifestations 
of  abnormal  glucose  levels  were  present 
to  warrant  the  testing. 
Medicare  National  Coverage  Decision 
for  Glycated  Hemoglobin/glycated 
Protein 

Description 

The  management  of  diabetes  mellitus 
requires  regular  determinations  of  blood 
glucose  levels.  Glycated  hemoglobin/ 
protein  levels  are  used  to  assess  long- 
term  glucfjse  control  in  diabetes. 
Alternative  names  for  these  tests 
include  glycated  or  glycosylated 
hemoglobin  or  Hgb.  hemoglobin 
glycated  or  glycosylated  protein,  and 
fructosamine. 


Glycated  hemoglobin  (equivalent  to 
hemoglobin  Al)  refers  to  total 
glvcosylated  hemoglobin  present  in 
erxlhrocytes.  usually  determined  by 
affinity  or  ion-exchange 
chromatographic  methodology. 
Hemoglobin  Ale  refers  to  the  major 
component  of  hemoglobin  Al.  usually 
determined  bv  ion-exchant;e  affinity 
chromatography,  immunoassay  or  agar 
gel  electrophoresis. 

Fructosamine  or  glycated  protein 
refers  to  glvcosvlated  protein  present  in 
a  serum  or  plasma  sample.  Glvcated 
protein  refers  to  measurement  of  the 
component  of  the  specific  protein  that  is 
glycated  usually  by  colorimetric  method 
or  affinity  chromatography 

Glycated  hemoglobin  in  whole  blood 
assesses  glycemic  control  over  a  period 
of  4—8  weeks  and  appears  to  be  the  more 
appropriate  test  for  monitoring  a  patient 
who  is  capable  of  maintaining  long- 
term,  stable  control.  Measurement  may 
be  medically  necessary  every  3  months 
to  determine  whether  a  patient's 
metabolic  control  has  been  on  average 
within  the  target  range.  More  frequent 
assessments,  every  1-2  months,  may  be 
appropriate  in  the  patient  whose 
diabetes  regimen  has  been  altered  to 
improve  control  or  in  whom  evidence  is 
present  that  intercurrent  events  may 
have  altered  a  previously  satisfactory 
level  of  control  (for  example,  post-major 
surgery  or  as  a  result  of  glucocorticoid 
therapy).  Glycated  protein  in  serum/ 
plasma  assesses  glycemic  control  over  a 
period  of  1-2  weeks.  It  may  be 
reasonable  and  necessary  to  monitor 
glycated  protein  monthly  in  pregnant 
diabetic  women.  Glycated  hemoglobin/ 
protein  test  results  may  be  low, 
indicating  significant,  persistent 
hypoglycemia,  in  nesidioblastosis  or 
insulinoma,  conditions  which  au"e 
accompanied  by  inappropriate 
hyperinsulinemia.  A  below  normal  test 
value  is  helpful  in  establishing  the 
patient's  hypoglycemic  state  in  those 
conditions. 


HCPCS  Codes  (alpha  numeric,  CPT  €  AMA) 

Code 

Descnptor 

82985  

83036  

Glycated  protein 
Hemoglobtn:  glycated 

Indications 

Glycated  hemoglobin/protein  testing 
is  widely  accepted  as  medically 
necessary  for  the  management  and 
control  of  diabetes  It  is  also  valuable  to 
assess  hyperglycemia,  a  history  of 
hyperglycemia  or  dangerous 


1 

hypoglycemia.  Glycated  protein  testing 
may  \w  used  in  place  of  glycated 
hemoglobin  in  the  management  of 
diabetic  patients,  and  is  particularly 
useful  in  patients  who  have 
abnormalities  of  erythrocytes  such  as 


hemolytic  anemia  or 
hemoglobinopathies. 

Limitations 

It  is  not  considered  reasonable  and 
necessary  to  perform  glycated 
hemoglobin  tests  more  often  than  every 
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three  months  on  a  controlled  diabetic 
patient  to  determine  whether  the 
patient's  metabolic  control  has  been  on 
average  within  the  target  range.  It  is  not 
considered  reasonable  and  necessary  for 
these  tests  to  be  performed  more 
frequently  than  once  a  month  for 
diabetic  pregnant  women.  Testing  for 
uncontrolled  type  one  or  two  diabetes 
mellitus  may  require  testing  more  than 
four  times  a  year.  The  above  Description 
Section  provides  the  clinical  basis  for 
those  situations  in  which  testing  more 


frequently  than  four  times  per  annum  is 
indicated,  and  medical  necessity 
documentation  must  support  such 
testing  in  excess  of  the  above  guidelines. 

Many  methods  for  the  anal vs is  of 
glycated  hemoglobin  show  significant 
interference  from  elevated  levels  of  fetal 
hemoglobin  or  by  variant  hemoglobin 
molecules.  When  the  glycated 
hemoglobin  assay  is  initially  performed 
in  these  patients,  the  laborator\-  may 
inform  the  ordering  physician  of  a 
possible  analytical  interference. 
.■\lternative  testing,  including  glycated 


protein,  for  example,  fructosamine,  mav 
be  indicated  for  the  monitoring  of  the 
degree  of  glycemic  control  in  this 
situation.  It  is  therefore  conceivable  that 
a  patient  will  have  both  a  glycated 
hemoglobin  and  glycated  protein 
ordered  on  the  same  day.  This  should  be 
limited  to  the  initial  assay  of  glvcated 
hemoglobin,  with  subsequent  exclusive 
use  of  glycated  protein. 

These  tests  are  not  considered  to  be 
medically  necessary  for  the  diagnosis  of 
diabetes. 


ICD-9-CM  Codes  Covered  by  the  Medicare  Program 


Code 


Descnption 


211  7  Benign  neopiasm  of  islets  of  Langemais 

250  00-250.93 Diabetes  mellitus  &  various  related  codes 

251  0     Hypoglycemic  coma 

251.1  Other  specified  *iypogiycemia 

251  2  Hypoglycemia  unspecitted 

251.3  Post-surgica  fiypcmsjiinemia 

251.4 Abnormality  of  secretion  ot  glucagon 

251-8  Otiier  specified  d'sorders  of  pancreatic  'Oternal  secretion 

251.9  Unspecified  disoroer  of  pancreatic  internal  secretion 

258  0-258.9  Polyglandular  dysfunction 

271.4  Renal  glycosuna 

275  0  Hemochromatosis 

577.1   Chrome  pancreatit.s 

579.3  Other  and  unspecified  postsurgical  nonabsorption 

^^'^  Diatietes  mellitus  complicating  pregnancy   Childbirth  or  the  puerperium.  unspecitied  as  to  epi- 
sode of  care  0'  not  applicable 
Diabetes  meiiitus  complicating  pregnancy  Childbirth  or  the  puerperium  antepartum  condition  or 
complication 

Diat)etes  mellitus  co.-npiicatmg  pregnancy   Childbirth  or  the  puerpenum.  postpartum  condition  or 

complication 
^^^0  Abnormal  glucose  tolerance  complicating  pregnancy    childtwrth  or  the  puerpenum,  unspecified 

as  to  episode  of  care  o'  not  applicable 
Abnormal  glucose  tolerance  complicating  pregnancy    childtxrth  or  the  puerpenum.  antepartum 

condition  or  Complication 

Abnormal  glucose  tolerance  complicating  pregnancy    childbirth  or  the  puerpenum,  postpartum 
condition  or  complication 

Abnormal  glucose  tolerance  test 

790  6    Other  abnormal  blood  chemistry  (hyperglycemia) 

962  3    Poisoning  by  insulin  and  antidiabetic  agents 

^''2  2 Personal  history  of  endocnne  metabolic  and  immunity  disorders 

V58.69   Lor>g-ferm  use  of  other  medication 


648  03 


648  04 


648  83 


648  84 


790  2 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 


•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  mav  result 
in  denial  of  claims  Such  documentation 
may  include  notes  dociunenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICI>-9-CM  code 
or  narrative  diagnosis  listed  as  covered 


in  the  policy  unless  other  medical 
documentation  )ustif\ing  the  necessity 
is  submitted  with  the  claim. 

•  If  a  national  or  local  polir\ 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessarv .  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency 

•  Tests  that  are  not  ordered  bv  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  nut 
reasonable  and  necessary. 

•  Failure  of  the  laborator>-  performing 
the  test  to  have  the  appropriate  Clinical 


I 
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Laboraton.'  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 


performed  will  result  in  denial  of 
claims.    | 

ICI>-9-CM  Codes  Denied 
\ 


Code 


Description 


798  0-798.9 


VI 5  85      

Vie  1  

V16  2  

V16  4  .,. 

V16  5  

V16  6  

V16  7    

V16  8          

V16  9              

V17  0-V17  8      

V18  0-V18  8  

V19  0-V19  8  

V20O-V20  2  

V28  0-V28  9  

V50  0-V50  9  

V53  2                

V60  0-V60  9    

V62  0       

V62  1    

V65  0  

V65  1     

V68  0-V68  9    

V70  0-V70  9    

V73  0-V73  99  

V74  0-V74  9     

V75  0-V75  9 

V76  0        

V76  3         

V76  42-V76  9  

V77  0-V77  9    

V78  0-V78  9     

V79  0-V  79  9    

V80  0-V80  3    

V81  0-V81  6    

V82  0-V82  9    

Sudden  deatti,  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm   trachea   bronchus,  and  lung 

Family  history  of  malignant  neoplasm   other  respiratory  and  intrathoracic  organs 

Family  histon/  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm,  urinary  organs 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing  household,  and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  bactenal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  tor  malignant  neoplasms   respiratory  organs 

Special  screening  tor  malignant  neoplasms,  bladder 

Special  screening  'or  malignant  neoplasms, (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  tor  endocrine   nutntion,  metabolic,  and  immunity  disorders 

Special  Screening  fo'  disorders  of  blood  and  blood-forming  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological,  eye   and  ear  diseases 

Special  screening  for  cardiovascular   respiratory,  and  genitourinary  diseases 

Special  screening  for  other  conditions 


ICD-9-(:M  Codes  That  Do  Not  Support 
Mediccil  Necessity 

Anv  ICn-9-CM  code  not  listed  in 
either  of  the  ICD-'^-^^'M  sections  above 

Sources  of  Infnrmatinn 

Bower.  Bruce  F  and  Robert  E.  Moore, 
Endocrine  Fun(  tion  and  Carbohvdrates. 
(Clinical  Laboratory  Medicine.  Kenneth 
D.  McC^atchy.  editor.  Baltimore/ 
Williams  &  VVilkins.  1994.  pp.  321-323. 

Tests  of  Glvceinia  in  Diabetes. 
Diabetes  Care    1  '98,  21:.Supp.  1;S69- 
S71. 

.-Xmericdn  Association  of  Clinical 
Endocrinologists  Guidelines  for  the 
Management  of  Diabetes  MoUitus 

Dons,  Robert  P.,  Endocrine  and 
Metabolic  Testing  Manual.  Third 
Edition.  K.xpert  Committee  fin  Glvcated 
Hh.  Diabetes  Care.    11/84,  7:6:602-606. 
Evaluation  of  Glvcated  Hb  in  Diabetes, 
Diabetes   7/91.  30:613-617 

Foster.  Daniel  W  .  Diabetes  Mellitus. 
Harrison's  Principles  of  Internal 
Medicine.  13th  ed..  Kurt  I.  Isselbacher  et 


al.  Editors,  New  York/McGraw-Hill, 
1994,  pg.  1990. 

Management  of  Diabetes  in  Older 
Patients.  Practical  Therapeutics.  1991. 
Drugs  41:4:548-565. 

Koch,  David  D..  Fructosamine:  How 
Useful  Is  It?.  Laboratory  Medicine, 
Volume  21,  No.  8,  August  1990,  pp. 
497-503. 

Report  of  the  Expert  Committee  on  the 
Diagnosis  and  Classification  of  Diabetes 
Mellitus,  Diabetes  Care,  Volume  20, 
Number  7.  July  1997.  pp.  1183  et  seq. 

Sacks,  David  B.,  Carbohvdrates,  In 
Tietz  Textbook  of  Clinical  C;hemistry. 
2nd  Ed.,  Carl  A.  Burtis  and  Edward  R. 
Ashwood,  editors.  Philadelphia,  W.B. 
Saunders  Co.,  1994.  pp.  980-988. 

Tests  of  Glycemia  in  Diabetes, 
.American  Diabetes  Association, 
Diabetes  Cdie.  Volume  20,  Supplement 
1,  January  1997,  pp.  518-520. 

Coding  Guidelines 

1.  Anv  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  1CD-9-CM  diagnosis 


code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician,  (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995. 
page  43). 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  in  seemingly  well 
individuals  so  that  early  detection  and 
treatment  can  be  provided  for  those  who 
test  positive  for  the  disease.  Screening 
tests  are  performed  when  no  related 
sign,  symptom,  or  diagnosis  is  present 
and  the  patient  has  not  been  exposed  to 
a  disease.  The  testing  of  a  person  to  rule 
out  or  to  confirm  a  suspected  diagnosis 
because  the  patient  has  a  sign  and/or 
symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient 
has  had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
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exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996,  pages  50  and  52). 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  thev 
must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code,  (From 
Coding  Clinic  for  ICD-9-CM  Fourth 
Quarter,  1995,  page  44) 

4.  Diagnoses  documented  as 
"probable,"  "suspected." 
"questionable,"  "rule-out,"  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  1CD-9-CM, 
Fourth  Quarter  1995,  page  45) 

5  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign. 


symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 

6  A  diagnostic  statement  of  impaired 
glucose  tolerance  must  be  evaluated  in 
the  context  of  the  documentation  in  the 
medical  record  in  order  fo  assign  the 
most  accurate  ICD-9-CM  code.  An 
abnormally  elevated  fasting  blood 
glucose  level  in  the  absence  of  the 
diagnosis  of  diabetes  is  classified  to 
Code  790,6 — other  abnormal  blood 
chemistry  If  the  pro\ider  bases  the 
diagnostic  statement  of  impaired 
glucose  tolerance"  on  an  abnormal 
glucose  tolerance  test,  the  condition  iv 
classified  to  790  2 — normal  glucose 
tolerance  test.  Both  conditions  are 
considered  indications  for  ordering 
glycated  hemoglobin  or  glycated  protem 
testing  in  the  absence  of  the  diagnosis 
of  diabetes  mellitus. 
Medicare  National  Coverage  Decision 
For  Thyroid  Testing 

Other  Names/Abbreviations 

Descriptjon 

Thyroid  function  studies  are  used  to 
delineate  the  presence  or  absence  of 
hormonal  abnormalities  of  the  thyroid 
and  pituitar\'  glands  These 
abnormalities  may  be  either  primarv  or 


secondary  and  often  but  not  alwavs 
accompany  clinically  defined  signs  and 
symptoms  indicative  of  thvrnid 
dysfunction. 

Laboratory  evaluation  of  th\Toid 
function  has  becnme  more  scientifically 
defined  Tests  can  be  done  with 
increased  specificit\ ,  thereby  reducing 
the  number  of  tests  needed  to  diagnose 
and  follow  treatment  of  most  thvroid 
disease 

Measurements  of  serum  sensitive 
thvToid-stimulating  hormone  ITSH) 
levels,  complemented  by  determination 
of  thyroid  hormone  levels  [free 
thyroxine  (fT-4)  or  total  th\Toxine  (T4) 
with  Triiodothyronine  (T3)  uptake]  are 
used  for  diagnosis  and  follow-up  of 
patients  with  thyroid  disorders. 
.•\dditional  tests  may  be  necessary  to 
evaluate  certain  complex  diagnostic 
problems  or  on  hospitalized  patients, 
where  many  circumstances  can  skew 
tests  results  When  a  test  for  total 
thyroxine  (total  T4  or  T4 
radioimmunoassay)  or  T3  uptake  is 
performed,  calculation  of  the  free 
thyroxine  index  ;FTr,i  is  useful  to  correct 
for  abnormal  results  for  either  total  T4 
or  T3  uptake  due  to  protein  binding 
effects. 


HCPCS  Codes  (alpha  numeric,  CPT  C  AMAj 


Code 


Descriptor 


84436 
84439 
84443 


Thyroxine  total 
Thyroxine  free 
Thyroid  stimulating  hormone  fTSHl 


84479     Thyroid  hormone  (T3  or  T4)  uptake  or  thyroid  hormone  bmamg  rato  (THBR) 


Indications 

ThvToid  function  tests  are  used  to 
define  hyper  function,  euthvroidism,  or 
hypofunction  of  thyroid  disease 
Thyroid  testing  may  be  reasonable  and 
necessary  to: 

•  Distinguish  between  primarv  and 
secondary  hypothyroidism: 

•  Confirm  or  rule  out  primary 
hypothyroidism; 

•  Monitor  thvToid  hormone  levels  (for 
example,  patients  with  goiter.  th\Toid 
nodules,  or  thyroid  cancer): 

•  Monitor  drug  therapy  in  patients 
with  primary  hypothyroidism; 

•  Confirm  or  rule  out  primarv 
hyperthvToidism;  and 

•  Monitor  therapy  in  patients  with 
hyperthvToidism. 


Thyroid  function  testing  may  be 
medically  necessary  in  patients  with 
disease  or  neoplasm  of  the  thyroid  and 
other  endocrine  glands  Thyroid 
function  testing  may  also  be  medically 
necessary  in  patients  with  metabolic 
disorders:  malnutrition;  hyperlipidemia; 
certain  types  of  anemia;  psychosis  and 
non-psychotic  personality  disorders: 
unexplained  depression; 
ophthalmologic  disorders,  various 
cardiac  arrhvihmias,  disorders  of 
menstruation;  skin  conditions;  myalgias; 
and  a  wide  array  of  signs  and 
symptoms,  inc  luding  alterations  in 
consciousness;  malaise:  hypothermia; 
svinptoms  of  the  ner\ous  and 
musculoskeletal  svstem;  skin  and 


integumentarv  system;  nutrition  and 
metabolism;  cardiovascular;  and 
gastrnmtestmal  svstem   It  may  be 
medically  necessarv'  to  do  follow-up 
thyroid  testing  in  patients  with  a 
personal  history  of  malignant  neoplasm 
of  the  endocrine  system  and  in  patients 
on  long-term  thvrnid  drug  therapy. 

Limitations 

Testing  may  be  covered  up  to  two 
times  a  \ear  in  rlinicalK  stable  patients; 
more  frequent  testing  may  be  reasonable 
and  necessarv'  for  patients  wtiose 
thyroid  therapy  has  been  altered  or  in 
whom  symptoms  or  signs  of 
hyperthyroidism  or  hypothvToidism  are 
noted. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 

Code  Descnpiion 

— — ♦ ■■■  ' 

017  50-017.56 Tuberculosis  of  the  thyroid  gland 

183.0  Malignant  neopla&in  of  ovary 

193 Malignant  neoplasm  of  thyrotd  gland 
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Code 


Description 


194  8        

198  89      

220    

226    

227  3  

234  8  

237  4  

239  7  

240  0-240  9     .... 

241  0-241  9      ... 

242  00-242  91  .. 
243 

244  0-244  9    

245  0-245  9     .... 

246  0-246  9    

250  00-250  93  .. 

252  1 

253  1  

253  2  

253  3-253  4    

253  4     

253  7  

255  2  

255  4  

256  3       

257  2  

258  0-258  9    

262 

263  0-263  9  .... 
266  0 

272  0        

272  2 
272  4 

275  40-275  49  .. 

276  0 

276  1  

278  3  

279  4  

281  0  

281  9        

283  0        

285  9        

290  0  

290  10-290  13  . 
290  20-290  21  . 
290  3 

293  0-293  1  ... 
293  81-293  89  . 
2948 

296  00-296  99  . 

297  0 

297  1  

297  9       

2983 

300  00-300  09k. 

307  9        

310  1  

311 

331  0-331.2  

333  1         

333  99      

354  0        

356  9        

356  1        

359  5       

359  9        

368  2       

372  71     

372  73     

374  41      

374  82      

376  21       

376  22      

376  30-376  31  . 


Malignant  neoplasm  of  other  endocrine  glands  and  related  structures,  other 

Secondary  malignant  neoplasm  of  the  thyroid 

Benign  neoplasm  of  ovary 

Benign  neoplasm  of  thyroid  gland 

Benign  neoplasm  of  pituitary  gland  ana  cramopharyngeal  duct 

Carcinoma  m  situ  of  other  and  unspecified  sites 

Neoplasm  of  uncertain  behavior  of  other  and  unspecified  endocrine  glands 
j  Neoplasm  of  unspecified  nature   thyroid  gland 
I  Goiter  specified  and  unspecified 
I  Nontoxic  noduiar  goite' 

Thyrotoxicosis  with  or  without  goiter 

Congenital  hypothyroidism 

Acquired  hypothyroidism 

Thyroiditis 

Othe^  disorders  of  thyroid 

Diatjetes  mellitus 

Hypoparathyroidism 

Other  and  unspecified  anterior  pituitan/  hyper  function 

Panhypopituitarism 

Pituitan/  dwarfism 

Other  anterior  pituitary  disorders 

Iatrogenic  pituitary  disorders 

Adrenogenital  disorders 

Corticoadrenal  insufficiency 

Ovanan  failure 

Testicular  hypofunction 

Polyglandular  dysfunction 

Malnutnlior  severe 

Mamufntior   other  and  unspecified 

Ariboflavinosis 

Pure  hypercnoiesterolemia 

Mixed  hypenipidemia 

Other  and  unspecified  nyperiioidemia 

Calcium  disorders 

Hyposmoiality  and/or  nvpernatremia 

Hvposmolality  and  or  Hyponatremia 

Hypercarolinemia 

Autoimmune  disorder   not  classified  elsewhere 

Pernicious  anemia 

Unspecified  deficiency  anemia 

Autoimmune  hemolylic  anemia 

Anemia,  unspecified 

Senile  dementia  uncomplicated 

Presenile  oementia 

Senile  dementia  witri  delusional  or  depressive  features 

Senile  dementia  wit.-i  delirium 

Delirium 

Transient  organic  mental  disorders 

Other  specified  organic  brain  syndromes 

Affective  psychoses  ' 

Paranoid  state   5impie 

Paranoia 

Unspecified  paranoid  state 

Acute  paranoid  reaction 

Anxiety  states 

Agitation-  -other  and  unspecified  special  symptoms  or  syndromes,  not  elsewhere  classified 

Organic  personality  syndrome 

Depressive  disorder  not  elsewhere  classified 

Alzheimer's  picK  s  disease.  Senile  degeneration  of  brain 

Essential  and  other  specified  forms  of  tremor 

Other  extrapyramidao  diseases  and  abnormal  movement  disorders 

Carpal  Tunnel  syndrome 

Idiopathic  peripheral  neuropatny.  unspecified  polyneuropathy 

Myasthenic  syndromes  m  diseases  classified  elsewhere 

Myopathy  in  endocrine  diseases  classified  elsewhere 

Myopathy,  unspecified 

Diplopia 

Coniunctivai  hyperemia 

Coniunctival  edema 

Lid  retraction  or  lag 

Eyelid  edema 

Thyrotoxic  exophthalmos 

Exophtnalnic  ophthimopiegia 

Exophthalmic  conditions  unspecrfied  and  constant 
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Code 


-(- 


Descnption 


376  33-376  34  

378  50-378  55  

401  O-401  9    

403  00-^03  91  \ 

404  00-404  93  , 

423  9  ' 

425  7  , 

427  0  I 

427  2        

427  31       ! 

427  89      ! 

427.9  i 

428.0 

428.1  

429  3 

511  9        

518  81   i 

529  8 

560  1  

564.0  

564  7     \ 

568  82     I 

625  3  ; 

626  0-626  2     

626  4    

648  10-648  14  

676  20-676.24 

698  9 

701  1        

703  8       

704  00-704  09  

709  01  

710  0-710  9    

728  2  

728  9       

729  1        

729  82     

730  30-730  39  

733  09  

750  1 5       

759  2       

780  01     

780  02      

780  09 

780  50-780  52  

7806       

780  71-780  79  

780  8       

780.9  

781.0  

781.3 

782  0  

782  3       

782.8  

782.9  

783.1 :. 

783.2 

783.6  

784  1  

784  49  

784.5  

785.0  

785  1  

785  9  

786  09    

786  1      

787.2  

787  91-787  99  

789  5  

793.9  

794.5 

796.1  

799.2 


Orbital  edema  or  congestion,  intermittent  exophthalmos 

Paralytic  strabismus 

Essentiai  hypertension 

Hypertensive  renai  disease 

Hypertensive  heart  and  renai  disease 

Unspecified  disease  of  pericardium 

Nutntiona  ana  metabolic  cardiomyopattiy 

Paroxysmal  supraventncuiar  tacnycardia 

Paroxysmal  tachycardia  unspecified 

Atna^  fibrillation 

Other  specified  cardiac  dysrhythmia 

Cardiac  dysrtiytnmia   unspecified 

Congestive  heart  failure 

Left  heart  failure 

Cardiomega'y 

Unspecified  pieurai  et+usion 

Acute  respiratory  failure 

Other  specifea  conditions  o'  the  longje 

Paralytic  lieus 

Constipation 

Megacolon   other  than  Hirscnsp^'ung  s 

Peritoneal  effusion  ichronici 

Dysmenorrhea 

Disorders  of  menstruation 

Irregular  menstrua'  cycle 

Other  current   conditions   m   the    mother    ciassi'iab^e   e'sevk'ne^e     b... 

childbirth   or  the  puerpenum   thyroid  dysfuncTior' 
Engorgement  of  breast  associated  with  chndbidn  ana  diso^de's  ?'  actation 
Unspecified  pruntic  disorder 
Keraloderma   acquired  (dry  skini 
Other  specified  diseases  of  nail  (Bnttle  naiisi 
Alopecia 
Vitiligo 

Diffuse  disease  of  connective  tissue 
Muscle  wasting 

Unspecified  disorder  of  muscie   ligament   ana  'asc  a 
Myalgia  and  myositis   unspecifiea 
Musculoskeletal  cramp 
Penostitis  wrthout  osteomyelitis 
Osteoporosis  drug  induced 
Macroglossia.  congenital 
Anomaly  of  other  endocnne  gianos 
Coma 

Transient  alteration  of  awareness 
Alteration  of  conscious.ness   ot*^er 
Insomnia 
Fever 

Malaise  and  tatigue 
Hyperhidrosis 

Other  general  symptoms  fhyperthenTiiai 
Abnormal  involuntary  movements 
Lack  of  coordination  ataxia 
Disturt3ar>ce  of  skin  sensation 
Localized  edema 
Changes  in  skin  texture 

Other  symptoms  involving  skin  ana  integumentary  tissues 
Abnormal  weight  gam 
Abnormal  kjss  of  weight 
Potyphagia 
Throat  pain 
Voice  disturtjarK* 
Other  speech  disturbance 
Tachycardia  unspeafied 
Palpitations 

Oftier  symptoms  involving  cardiovascutar  system 
Other  symptoms  involving  respiratory  system 
Stndor 
Dysphagia 

Otf>er  symptoms  invotving  digestive  system 
Ascites 

Nionspeafic  abnormal  findings  on  radiological  and  other  examination  other   neck) 
Thyrotd,  abnormal  scan  or  uptake 
Other  nonspeciftc  abf>ormal  findings  abnormal  reflex 
Nervousness 


mphcatmg   p'-egnancy. 


I 
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Code 


Description 


990   

V10  87    

V10  88    

V12  2     

V58  69   

V67  0-V67.9 


Effects  of  radiation,  unspecified 

Personal  history  of  malignant  neoplasm  of  the  thyroid 
Personal  history  of  malignant  neoplasm  of  other  endocnne  giand 
Personal  history  of  endocnne.  metabolic  and  immunity  disorders 
Long  term  (current)  use  of  other  medications 
Follow-up  examination 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 

thp  Negotiated  Rulemaking  Committee.  This 
si'r  tion  int  ludes  HCFA's  interpretation  of  its 
liing.standing  policies  and  is  included  for 
intormational  purposes. 

•  Tests  for  rnutinp  screening  purposes 
that  are  performed  in  the  absence  of 
signs,  symptoms,  complaints,  or 
personal  historv  of  disease  or  injury  are 
not  covered  except  as  explicitlv 
authorized  bv  statute  These  include 
exams  required  bv  insurance 
companies,  business  establishments, 
government  agencies,  or  other  third 
parties 

•  Tests  that  are  not  reasonable  and 

necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 


•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 
in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary'  if  it  is 
submitted  without  an  1CD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

lCD-»-CM  Codes  Denied 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLI'a)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Code 

798  0-798  9  

V15  85        

V16  1       

V16  2 

V16  4       

V16  5      

V16  6       

V16  7     

V168     

V16.9     

V17  0-V17.8  

V18  0-V18  8  

V19  0-V19  8  

V20  0-V20  2  

V28  0-V28  9  

V50  0-V50  9  

V53  2     

V60  0-V60.9  

V62  0      

V62  1       

V65  0      

V65  1  

V68  0-V68  9  

V70  0-V70  9  

V73C^V73  99  

V74  0-V74  9  

V75  0-V75  9  

V76  0     

V76  3  

V76  42-V76  9  

V77  0-V77  9  

V78  0-V78  9  

V79  0-V79  9  

V80  0-V80  3  

V81  0-V81  6  


Description 


Sudden  death,  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm   other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm  genital  organs 

Family  history  ot  malignant  neoplasm   urinary  organs 

Family  history  of  malignant  neoplasm   leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm   unspecified  malignant  neoplasm 

Family  history  of  certain  chrome  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  ot  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  lor  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  hearing  aid 

Housing  household   and  economic  circumstances 

Unemployment  ' 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  bactenal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms  respiratory  organs 

Special  screening  for  malignant  neoplasms,  bladder 

Special  screening  for  malignant  neoplasms  (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  tor  endocrine  nutrition  metabolic,  and  immunity  disorders 

Special  screening  for  disorders  of  blood  and  blood-forming  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological  eye  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 
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Code 


Description 


V82  0-V82.9  Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  .\'ecessit\' 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

AACE  Clinical  Practice  Guidelines  for 
the  Diagnosis  and  Management  of 
Thyroid  Nodules.  Endocrine  Practice 
(1996)  2;1.  pp.  78-84 

AACE  Clinical  Practice  Guidelines  for 
the  Evaluation  and  Treatment  of 
Hyperthyroidism  and  Hypothvrnidism. 
Endocrine  Practice  (1995)  1:1,  pp.  54- 
62. 

AACE  Clinical  Practice  Guidelines  for 
the  Management  of  Thyroid  Carcinoma. 
Endocrine  Practice  (1997)  3:1,  pp.  60- 
71. 

Cooper  DS.  Treatment  of 
thyrotoxicosis.  In  Braverman  LE.  Utiger 
RD,  eds  Werner  and  Ingbar's  The 
Thvroid:  A  Fundamental  and  Clinical 
Text.  6th  ed.  Philadelphia.  Pa:  [B 
Lippincott  Co;  1991:  887-916 

Endocrinology  DeGroot  L|,  et  al  Eds 
3rd  ed.  Philadelphia,  Pa:  W.B.  Saunders 
Co.;  1995. 

Endocrinology  and  Metabolism.  Felig, 
P.  Baxter.  [D,  Frohman,  LA.  eds. 3rd  ed 
McGraw-Hill.  Inc.:  1995 

Franklyn  JA.  The  Management  of 
HyperthyToidism.  N  Engl  I  Med.  1994; 
330(24):i731-1738. 

Glenn  GC  and  the  Laboratory  Testing 
Strategy  Task  Force  of  the  College  of 
American  Pathologists.  Practice 
parameter  on  laboratory  panel  testing 
for  screening  and  case  finding  in 
asymptomatic  adults.  Arch  Pathol 
LabMed.  1996:120:929-43. 

Larsen  PR,  Ingbar  SH.  The  Th\Toid 
Gland.  In  Wilson  JD,  Foster  DW,  eds. 
Williams  Textbook  of  Endocrinologv 
9th  ed.  Philadelphia,  Pa:  WB  Saunders 
Co;  1992:357-487. 

The  Merck  Manual,  16th  Edition,  pp 
1072-1081. 

Coding  Guidelines 

1 .  Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  1CD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 


detection  and  treatment  can  he  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and'or  symptom 
is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  IS  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  \'01 ,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  1CD-9-CM  screening  code 
from  categories  V'28  or  V73-V82  (or 
comparable  narrative)  should  be  used 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52.) 

3   A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  thev 
must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44.) 

4.  Diagnoses  documented  as 
■probable."  "suspected," 
"questionable."  "rule-out,"  or  "working 
diagnosis  ■  should  not  be  coded  as 
though  they  exist  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit 
(From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1995.  page  45.) 

5.  When  a  non-specific  ;CD-9  code  is 
submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 

6.  When  a  patient  is  under  treatment 
for  a  condition  for  which  the  tests  in 
this  policy  are  applicable,  the  ICE>-9- 
CM  code  that  best  describes  the 
condition  is  most  frequently  listed  as 
the  reason  for  the  test 

7.  When  laboratory  testing  is  done 
solely  to  monitor  response  to 
medication,  the  most  accurate  ICD-9- 
CM  code  to  describe  the  reason  for  the 


test  would  be  V58.69 — long  term  use  of 

medication. 

8.  Periodic  follow-up  for  encounters 
for  laboratorv'  testing  for  a  patient  with 
a  prior  history'  of  a  disease,  who  is  no 
longer  under  treatment  for  the 
condition,  would  be  coded  with  an 
appropriate  code  from  the  \'67 
category- — follow- up  examination. 

9  .According  to  IC:D-9-CM  coding 
conventions,  codes  that  appear  in  italics 
in  the  Alphabetic  and,  or  Tabular 
columns  nf  ICD-y-fiM  are  considered 
manifestation  codes  that  require  the 
underlying  condition  to  be  coded  and 
sequenced  ahead  of  the  manifestation. 
For  example,  the  diagnostic  statement 

thyrotoxic  exophthalmos  (376.21)," 
which  appears  in  italics  in  the  tabular 
listing,  requires  that  the  thyToid 
disorder  (242  0-242.9)  is  coded  and 
sequenced  ahead  of  thyrotoxic 
exophthalmos.  Therefore,  a  diagnostic 
statement  that  is  listed  as  a 
manifestation  m  ICD-9-CM  must  be 
expanded  to  include  the  underlying 
disease  in  order  to  accurately  code  the 
condition. 

10.  Use  code  728  9  to  report  muscle 
weakness  as  the  indication  for  the  test. 
Other  diagnoses  included  in  728  9  do 
not  support  medical  necessity. 

11    L',se  code  194  8  (Malignant 
neoplasm  of  other  endocrine  glands  and 
related  structures.  Other)  to  report 
multiple  endocrine  neoplasia 
syndromes  (ME.N-1  and  MEN-2i  Other 
diagnoses  included  in  194  8  do  not 
support  medical  necessity 

Documentation  Requirements 

When  these  tests  are  billed  at  a  greater 
frequency  than  the  norm  (two  per  year), 
the  ordering  physician  s  documentation 
must  support  the  medical  necjessitv  of 
this  frequency 
Medicare  Sational  Coverage  Decision 

for  Lipids 
Other  Names/ AbhreMations 

Descnption 

Lipoproteins  are  a  class  of 
heterogeneous  particles  of  varying  sizes 
and  densities  containing  lipid  and 
protein.  These  lipoproteins  include 
cholesterol  esters  and  free  cholesterol 
triglycerides,  phospholipids  and  A.  C 
and  E  apoproteins.  Total  cholesterol 
comprises  all  the  cholesterol  found  in 
various  lipoproteins 

Factors  that  affect  blood  cholesterol 
levels  include  age.  sex,  body  weight, 
diet,  alcohol  and  tobacco  use,  exercise. 


I 
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genetic:  factors,  f'dmilv  histnrv. 
medications.  miMiopdusal  status,  the  use 
of  hormone  replacement  therapv.  and 
chronic  disorders  such  as 
h\  pothxToidism.  obstructive  liver 
disease,  pancreatic  disease  (including 
diabetes),  and  kidney  disease. 

hi  manv  individuals,  an  elevated 
blood  cholesterol  ie\el  constitutes  an 
increased  risk  of  developing  coronary 
artery  disease.  Blood  levels  of  total 


cholesterol  and  various  fractions  of 

cholesterol,  especiallv  low  density 
lipoprotein  cholesterol  (LDL-C)  and 
high  density  lipoprotein  cholesterol 
(HDL-C),  are  useful  in  assessing  and 
monitoring  treatment  for  tliat  risk  in 
patients  with  cardiovascular  and  related 
diseases. 

Blood  levels  of  the  above  cholesterol 
components  including  triglyceride  have 
been  separated  into  desirable. 


borderline  and  high  risk  categories  by 
the  National  Heart.  Lung  and  Blood 
Institute  in  their  report  in  1993.  These 
categories  form  a  useful  basis  for 
e\aluation  and  treatment  of  patients 
with  hyperlipidemia  (See  R»'ference). 
Therapy  to  reduce  these  risk  parameters 
includes  diet,  exercise  and  medication, 
and  fat  weight  loss,  which  is 
particularly  powerful  when  combined 
with  diet  and  exercise. 


HCPCS  Codes  (alpha  numeric,  CPT  L  AMA) 

Code 

Descriptor 

80061 
82465 
83715 
83716 

83718 
83721 
84478 


Lipid  panel 

Cholesferol.  serum  total 

Lipoprotein,  blood:  electrophoretic  separation  and  quantitation 

Lipoprotein    blood;  high  resolution  fractionation  and  quantitation  of  lipoprotein  cholesterols  /for 

example  electrophoretic  nuclear  magnetic  resonance,  ultracentnfugation) 
Lipoprotein  direct  measurement  high  density  cholesterol  (HDL  cholesterol) 
Lipoprotein,  direct  measurement,  LDL  cholestero! 
Triglycerides 


Indications 

The  niediral  communit\'  recognizes 
lipid  testing  as  appropriate  for 
e\  dluating  atherosclerotic 
i:ardio\'ascular  disease.  Conditions  in 
which  lipid  testing  mav  be  indicated 
include: 

•  Assessment  of  patients  with 
atherosclerotic  cardiovascular  disease; 

•  pAaluation  of  primar\ 
dvslipidemias. 

•  Any  form  of  atherosclerotic  disease; 

•  Diagnostic:  e\aluation  of  diseases 
associated  with  altered  lipid 
metabolism,  such  as:  nephrotic 
svndrome.  pancreatitis,  hepatic  disease. 
and  hypo  and  hyperthvroidism; 

•  .Secondarv  dyslipidemias,  including 
diabetes  mellitus.  disorders  of 
gastrointestinal  absorption,  chronic 
renal  failure;  and 

•  Signs  or  symptoms  of 
(hslipidemias.  such  as  skin  lesions. 

•  As  follow-up  to  the  initial  sc;reen 
for  coronarv  heart  disease  (total 
cholesterol  +  HDL  cholesterol)  when 
total  cholesterol  is  determined  to  be 
high  (>240  mg/dL).  or  borderline-high 
(200-240  mg/dL)  plus  two  or  more 
coronary  heart  disease  risk  factors,  or  an 
HDL  cholesterol  <.'?.5  mg/dl. 

To  monitor  the  progress  of  patients  on 
anti-lipid  dietar\'  management  and 
pharmacologic,  therapy  for  the  treatment 
of  elevated  blood  lipid  disorders,  total 
cholesterol.  HDL  cholesterol  and  LDL 
cholesterol  mav  be  used,  Tnghcerides 
mav  be  obtained  if  this  lipid  frac:tion  is 
also  elevated  or  if  the  patient  is  put  on 
drugs  (for  example,  thiazide  diuretics. 
beta  blockers.  estrf)gens. 
glucocorticoids,  and  tamoxifenj  which 
mav  raise  the  triglyceride  level. 


When  monitoring  long  term  anti-lipid 
dietary  or  pharmacologic  therapv  ancl 
when  following  patients  with  borderline 
high  total  or  LDL  cholest(>rol  le\-e!s.  it 
may  be  reasonable  to  perform  the  lipid 
panel  annually.  A  lipid  panel  (CPT  code 
80061)  at  a  yearly  interval  will  usually 
be  adequate  while  measurement  of  the 
serum  total  cholesterol  (CPT  code 
82465)  or  a  measured  LDL  (CPT  code 
83721)  should  suffice  for  interim  visits 
if  the  patient  does  not  have 
hypertriglyceridemia  (for  example,  ICD- 
9^M  code  272.1,  Pure 
hyperglyceridemia). 

Any  one  component  of  the  panel  or  a 
measured  LDL  may  be  reasonable  and 
necessary  up  to  six  times  the  first  year 
for  monitoring  dietarv'  or  pharmacologic 
therapy.  More  frequent  total  c:holesterol 
HDL  cholesterol.  LDL  cholesterol  and 
triglyceride  testing  may  be  indicated  for 
marked  elevations  or  for  changes  to  anti- 
lipid  therapy  due  to  inadequate  initial 
patient  response  to  dietary  or 
pharmacologic  therapy.  The  LDL 
cholesterol  or  total  cholesterol  may  be 
measured  three  times  yearly  after 
treatment  goals  have  been  achieved. 

Electrophoretic  or  other  quantitation 
of  lipoproteins  (CPT  codes  8371. =5  and 
83716)  may  be  indicated  if  the  patient 
has  a  primary  disorder  of  lipoici 
metabohsm  (ICD-9-CM  codes  272.0  to 
272.9). 

Limitations 

Lipid  panel  and  hepatic  panel  testing 
may  be  used  for  patients  with  severe 
psoriasis  which  has  not  responded  to 
conventional  therapy  and  for  which  the 
retinoid  estretinate  has  been  prescribed 
and  who  have  developed 


hyperlipidemia  or  hepatic  toxicity. 
Specific  examples  include 
ervthrodermia  and  generalized  pustular 
type  and  psoriasis  associated  with 
arthritis. 

Routine  screening  and  prophvlactic 
testing  for  lipid  disorder  are  not  covered 
by  Medicare.  While  lipid  screening  ma\' 
be  medically  appropriate.  Medicare  by 
statute  does  not  pay  for  it.  Lipid  testing 
in  asymptomatic  individuals  is 
considered  to  be  screening  regardless  of 
the  presence  of  other  risk  factors  such 
as  family  history,  tobacco  use,  etc. 

Once  a  diagnosis  is  established,  one 
or  several  specific  tests  are  usually 
adequate  for  monitoring  the  course  of 
the  disease. 

Less  specific  diagnoses  (for  example, 
other  chest  pain)  alone  do  not  support 
medical  necessity  of  these  tests. 

When  monitoring  long  term  anti-lipid 
dietary  or  pharmacologic  therapy  and 
when  following  patients  with  borderline 
high  total  or  LDL  cholesterol  levels,  it  is 
reasonable  to  perform  the  lipid  panel 
annually.  A  lipid  panel  (CPT  code 
80061)  at  a  yearly  interval  will  usually 
be  adequate  while  measurement  of  the 
serum  total  cholesterol  (CPT  code 
82465)  or  a  measured  LDL  (CPT  code 
83721)  should  suffice  for  interim  visits 
if  the  patient  does  not  have 
hypertriglvceridemia  (for  example.  ICD- 
9^M  code  272.1.  Pure 
hyperglyceridemia). 

Any  one  component  of  the  panel  or  a 
measured  LDL  may  be  medically 
necessary  up  to  six  times  the  first  vear 
for  monitoring  dietary  or  pharmacologic 
therapy.  More  frequent  total  cholesterol 
HDL  cholesterol,  LDL  cholesterol  and 
triglyceride  testing  may  be  indicated  for 
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marked  elevations  or  for  changes  to  anti-     measured  three  times  vearlv  after  When  evaluating  non-specific  chronic 

lipid  therapy  due  to  inadequate  initial         treatment  goals  have  been  achieved  abnormalities  of  the  liver  (for  example 

patient  response  to  dietarv  or  jf  „„  ^^j^jg^^.  ,_,^  pharmacoloeiral  elevations  of  transaminase,  alkaline 

pharmacologic  therapy  The  LDL  ,herapv  is  advised,  monitoring  is  not  phosphatase,  abnormal  imaging  studies. 

cholesterol  or  total  cholesterol  mav  be         necess'arv,  etc.),  a  Upid  panel  would  generallv  not 

be  indicated  more  than  tw  ice  per  year. 

ICD-9-CM  Codes  Covered  by  Medicare  Program 

Code  Descnption 

242  00-245  9  Disorders  of  the  thyroid  aland  with  hormonal  dysfunction 

250  00-250  93 Diabetes  meintus 

255.0  Cushing  s  syndrome 

260 Kwashiorkor 

261  Nutritional  marasmus 

262 Other  severe  protem-calorie  malnutrition 

263.0 Mainjtntion  of  moderate  degree 

263.1  Malnutrition  of  miid  degree 

263.8  Other  protein-caione  malnutrition 

263  9       (Jnspec'fied  prote'o-caione  malnutrition 

270  0      Disturbances  of  ammo-acid  transpol 

271 .1  Galactosemia 

272.0 Pure  hypercholesterolemia 

272.1   HyperglycenOemia 

272.2  Mixed  hyperlipidemia  auberous  xanthoma) 

272.3  Hyperchylomicronemia 

272.4  Other  and  unspecified  hyperlipidemia  (unspecified  xanthoma) 

272.5  Lipoprotein  deficiencies 

272.6  .'. Lipodystrophy 

272  7    Lipidoses 

272  8  ,  Other  disordcs  of  lipoid  metabolism 

272  9  Unspecified  disorders  of  lipo>d  metabolism 

277  3  I  Amyloidosis 

278  00  ;  Obesit> 

278  01     :  Morbid  obesi'y 

303  90-303  92  ,  Alcoholism 

362  10-362  16 '  Other  background  reimopainy  and  retinal  vascular  cna-^ge 

362  30-362  34  ; Retinal  vascular  occlusion 

362  82       Retinal  exudates  and  deposits 

371  41    I  Corneal  arcus  juvenile 

374  51     :  Xantheiasm.a 

379  22     ;  Crystalline  deposits  m  vitreous 

3S8  00     '  Degenerative  &  vascular  disorder  of  ear  unspecified 

388  02    I  Transient  ischemic  deafness 

401  0  401  9   Essentia;  hypertension 

402  00-^02  91  I  Hyperlensive  heart  disease 

403  00-403  91  :  Hypertensive  renai  disease 

404  00-404  93  Hypertensive  heart  and  rena.  disease 

405  01-405  99  , Secondary  hypenension 

410  00-410  92  '  Acute  myocardial  mfarctior 

411  0-411  1  I  Other  acute  &  subacute  forms  of  ischemic  neart  disease 

^''''  81    Coronary  occlusion  without  myocardial  infarct. on 

''"'''  89   Other  acute  and  subacute  ischemic  heart  disease 

412  Old  myocardial  infarction 

413.0-413.1  Angina  pectons 

^''3  9  Other  ana  unspecified  angina  pectoris 

414  00-414.03 Coronary  atr>eroscierosis 

414  04     I  Coronary  athrscl-artery  bypass  graft 

414  05    I  Coronary  athrsci-unspec  graft 

414  10    Aneurysm   hear!  (wain 

414  11 ,  Coronary  vessel  aneurysm 

414  19     (Dther  aneurysm  of  heart 

414.8  Other  specified  forms  of  chronic  ischemic  heal  disease 

414.9  Chronic  ischemic  heart  disease   unspecified 

428  0^28  9   ;  Heart  failure 

429  2  Arteriosclerotic  cardiovascular  disease 

429.9 Heart  disease  NOS 

431   I  Intracerebral  hemorrhage 

433  00— 433  91  Occlusion  &  stenosis  of  precereb-^ai  anenes 

434  00-434  91  Occlusion  of  cerebral  arteries 

435  0-435  9  I  Transient  cerebral  ischemia 

437.0 Other  &  ili-defined  cerebrovascular  disease 

437.1  ;  Other  generalized  iscfiemic  cerebrovascular  d'Sease 

437  5 !  Moyamoya  disease 
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Code  Description 

438  0-438  9    Late  effects  of  cerebrovascular  disease 

440  0—440  9  ,  AdenosclerosiS 

441  00-441.9  I  Aortic  aneurysms 

442  0    Upper  extremity  aneurysm 

442  1     I  Renal  artery  aneurysm 

442  2  Iliac  artery  aneurysm 

444  0-444  9 Artenal  embolism  &  thromtx>sis 

557  1       Chronic  vascular  insufficiency  of  intestine 

571  8       Otfier  chronic  non-alcoholic  liver  disease 

571  9     Unspecified  chronic  iiver  disease  v(/ithout  mention  of  alcohol 

573  8     i  Other  specified  disorders  of  liver 

573  9 Unspecified  disorders  of  liver 

577  0-577  9  Pancreatic  disease 

579  3      Other  &  unspecified  postsurgical  nonabsorption 

579  8      i  Other  specified  intestinal  malabsorption 

581  0-581  9  Nephrotic  syndrome 

584  5        Acute  renal  failure  with  lesion  of  tubular  necrosis 

585         Chronic  renal  failure 

588  0     Renal  osteodystrophy 

588  1      Nephrogenic  diabetes  insipidus 

588  8     Other  specified  disorders  resulting  from  impaired  renal  function 

588  9      Unspecified  disorder  resulting  from  impaired  renal  function 

607  84    Impotence  of  organic  ongin  penis  disorder 

646  70-646  71  Liver  disorders  m  pregnancy 

646  73       Liver  disorder  antepartum 

648  10-648  14 Thyroid  disfunction  in  pregnarKy  and  the  puerpenum 

696  0      Psoriatic  arthropathy 

696  1      Other  psoriasis 

751  61        Biliary  atresia 

764  10-764  19  Light  for  dates    with  signs  of  fetal  malnutntion 

786  50  I  Chest  pain  unspecified 

786  51  I  Precordial  pain 

786  59  '  Chest  pain  other 

789  1    Hepatomegaly 

790  4  Abnormal  transaminase 

790  5  .". .-. Abnormal  alkaline  phosphatase 

790  6  Other  abnormal  blood  chemistry 

793  4  Abnormal  imaging  study 

987  9  Toxic  effect  of  unspecified  gas  or  vapor 

996  81 '  Complication  of  transplanted  organ  kidney 

V42  0  Transplanted  organ   kidney 

V42  7  Organ  replacement  by  transplant   liver 

V58  69  I  Long  term  (current)  use  of  other  medications 


Reasons  for  Denial 

Note:  This  sec  tion  was  not  negotiated  by 
the  .Negotiated  Rulemaking  Committee.  This 
section  includes  HCF.'\'s  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  bv  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute, 

•  Failure  to  provide  documentation  of 
the  medical  necessitv  of  tests  mav  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  df)cumenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
tjeating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 
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ICD-9-CM  Codes  Denied 


Code 

798  0-798.9  

V1585    

V16  1    

V162  

V164  

V165  

V166  

V167  

V16.8  

V169  

V170-V17.8  

V180-V18.8  

V190-V198  

V200-V20.2  

V28.0-V28.9  

V500-V50.9  

V53.2   

V600-V609  

V62.0  

V62  1    

V650  

V651    

V68  0-V68  9  

V70.0-V70.9  

V73.0-V73.99  

V74  0-V74  9  

V750-V75  9  

V760  

V763 

V76  42-V76.9  

V77  0-V77.9  

V78.0-V789    

V79.0-V79.9  

V800-V80.3  , 

V81  0-V81.6  

V820-V82.9  


Descnption 


Sudden  death  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  ot  malignant  neoplasm  trachea   bronchus  and  lung 

Family  history  of  malignant  neoplasm   other  respiratory  anc  intrathoracic  organs 

Family  history  of  malignant  neoplasm  genitaJ  organs 

Family  history  of  malignant  neoplasm   unnary  organs 

Family  history  of  malignant  neoplasm   leukemia 

Family  history  of  malignant  neoplasm,  other  lymphatic  ana  oematopoietic  '>eopiasms 

Family  history  ot  malignant  neoplasm   other  specified  malignant  neopiasmi 

Family  history  of  malignant  neoplasm  unspecified  mangnant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  ad)ustment  of  heanng  aid 

Housing  household  and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consultir>g  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  baclenai  and  spirocheta-  diseases 

Special  screening  examination  for  other  intectious  diseases 

Special  screenir>g  tor  malignant  neoplasms   respiratory  organs 

Special  screening  tor  malignant  neop)lasms   bladder 

Special  screening  for  malignant  neoplasms  (Sites  other  than  preasi  cervx  ana  rectum) 

Special  screening  for  endocnne   nutntion,  metatx>lic   and  immunity  disorders 

Special  Screening  tor  disorders  of  blood  and  bkxxj-forming  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological  eye  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory  and  genitourinary  diseases 

Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  1CD-9-CM  sections  above. 

Sources  of  Information 

American  Diabetes  Association. 
Management  of  Dyslipidemia  in  Adults 
with  Diabetes.  J.  Florida  MA  1998,  85:2 
30-34. 

Jialal,  I,  Evolving  lipoprotein  risk 
factors:  lipoprotein  (a)  and  oxidizing 
low-density  lipoprotein.  Clin  Chem 
1998;  44:8(B)  1827-1832. 

McMorrow,  ME,  Malarkey,  L. 
Laboratory  and  Diagnostic  Tests:  A 
Pocket  Guide.  W.B.  Saunders  Companv. 
206-207. 

U.S.  Department  of  Health  and 
Human  Services.  National  Cholesterol 
Education  Program.  Recommendations 
for  Improving  Cholesterol  Measurement. 
NIH  Publication  90-2964.  Februan' 
1990. 

National  Institutes  of  Health.  Second 
Report  of  the  Expert  Panel  on  Detection, 
Evaluation,  and  Treatment  of  High 
Blood  Cholesterc!  in  Adults.  NIH 
Publication  93-3095.  September  1993. 


Bierman  EL  Atherosclerosis  and 
other  forms  of  arteriosclerosis. 
Harrison's  Principles  of  Internal 
Medicine.  Eds  Isselbacher  KJ, 
Braunwald  E,  Wilson  JD,  et  ai  McGraw- 
Hill  New  York  1994:  2058-2069 

Brovra  MS  and  Goldstein  JL  The 
hyperlipoproteinemias  and  other 
disorders  of  lipid  metabolism. 
Harrison's  Principles  of  Internal 
Medicine.  Eds.  Isselbacher  KJ, 
Braunwald  E,  Wilson  JD,  et  al.  McGraw- 
Hill  New  York.  1994;  1106-1116. 

Coding  Guidelines 

1   Any  claim  for  a  test  listed  in 
•HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-^-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician  (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 


disease  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and  or  symptom 
is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-'V'82  (or 
comparable  narrative)  should  be  used 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996,  pages  50  and  52  ) 

3  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided 
Where  fourth-digit  and  or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned  A  code  is  invalid  if  it 
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hds  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  1CD-9-C:M,  Fourth 
Quarter,  1995.  page  44.) 

4  Diagnoses  documented  as 
"probable."  "suspected." 
"questionable."  "rule-out."  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 


certainty  for  that  encounter/ visit,  such 
as  signs,  svmptoms.  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD— 9-CM. 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  nonspecific  ICD— 9-C.M 
code  is  submitted,  the  underlying  sign. 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 


Medicare  National  Coverage  Decision 
for  Digoxin  Therapeutic  Drug  Assay- 
Other  Names/Abbreviations 
Description 

A  digoxin  therapeutic  drug  assay  is 
useful  for  diagnosis  and  prevention  of 
digoxin  toxicity,  and/or  prevention  for 
under  dosage  of  digoxin. 


HCPCS  Codes  (alpha  numeric.  CPT  ©  AMA) 


Code 


Descriptor 


80162  :  Digoxin  (Therapeutic  Drug  Assay) 


Indications 

Digoxin  levels  may  be  performed  to 
monitor  drug  levels  of  individuals 
receiving  digoxin  therapy  because  the 
margin  of  safety  between  side  effects 
and  toxicity  is  narrow  or  because  the 
blood  level  may  not  be  high  enough  to 
achieve  the  desired  clinical  effect 

Clinical  indications  may  include 
individuals  on  digoxin: 

•  With  svmptoms.  signs  or 
electrocardiogram  (ECC)  suggestive  of 
digoxin  toxicitv; 

•  Taking  medications  that  influence 
absorption,  bioavailability,  distribution, 
and  or  elimination  of  digoxin; 

•  With  impaired  renal,  hepatic, 
gastrointestinal,  or  thvroid  function; 

•  With  pH  and/or  electrolyte 
abnormalities; 

•  With  unstable  cardiovascular  status, 
including  mv()(;arditis. 

•  Requiring  monitoring  of  patient 
compliance. 


Clinical  indications  may  include 

individuals; 

•  Suspected  of  accidental  or  intended 
overdose:  or 

•  Who  have  an  acceptable  cardiac 
diagnosis  (as  listed)  and  for  whom  an 
accurate  history  of  use  of  digoxin  is 
unobtainable 

The  value  of  obtaining  regular  serum 
digoxin  levels  is  uncertain,  but  it  may 
be  reasonable  to  check  levels  once 
yearly  after  a  steady  state  is  achieved.  In 
addition,  it  may  be  reasonable  to  check 
the  level  if; 

•  Heart  failure  status  worsens; 

•  Renal  function  deteriorates; 

•  Additional  medications  are  added 
that  could  affect  the  digoxin  level;  or 

•  Signs  or  symptoms  of  toxicity 
develop. 

Steady  state  will  he  reached  in 
approxiniatelv  1  week  in  patients  W'ith 
normal  renal  function,  although  2-3 
weeks  may  be  needed  in  patients  with 


renal  impairment.  After  changes  in 
dosages  or  the  addition  of  a  medication 
that  could  affect  the  digoxin  level,  it  is 
reasonable  to  check  the  digoxin  level 
one  week  after  the  change  or  addition. 
Based  on  the  clinical  situation,  in  cases 
of  digoxin  toxicity,  testing  may  need  to 
be  done  more  than  once  a  week 

Digoxin  is  indicated  for  the  treatment 
of  patients  with  heart  failure  due  to 
systolic  dysfunction  and  for  reduction 
of  the  ventricular  response  in  patients 
with  atrial  fibrillation  or  flutter.  Digoxin 
may  also  be  indicated  for  the  treatment 
of  other  supraventricular  arrhythmias, 
particularly  in  the  presence  of  heart 
failure. 

Limitations 

This  test  is  not  appropriate  for 
patients  on  digitoxin  or  treated  with 
digoxin  FAB  (fragment  antigen  binding) 
antibodv. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Description 


242  00-242  91 
243 

244  0-244  9  .... 

245  0-245  9  .... 
275  2 

275  40-275  49 

276  0 

276  1  

276  2  

276  3  

276  4  

276  5  

276  6  

276  7  

276  8  

276  9  

293  0   

293  1  

307  47  

368  16  

368  6  

368  9  

397  9  

398  0  


Ttiyrotoxicosis  with  or  without  goiter 

Congenital  hypothyroidism 

Acquired  nypothyroidism 

Thyroiditis 

Disorders  ot  magnesium  metabolism 

Disorders  of  calcium  metabolism 

Hyperosmolality 

Hyposmolality 

Acidosis 

Alkalosis 

Mixed  acid-Dase  balance  disorder 

Volume  depletion  * 

Fluid  Overload 

Hyperpotassemia 

Hypopotassemia 

Electrolyte  and  tluid  Disorder  (not  elsewhere  classified) 

Acute  delirium 

Subacute  delirium 

Other  dysfunctions  of  sleep  stages  or  arousal  from  sleep 

Psychophysical  visual  disturbances 

Other  sfjecified  visual  disturbances 

Unspecified  visual  disturbances 

Rheumatic  diseases  oi  endocardium 

Rheumatic  Myocarditis 
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Code 


Descnption 


398  91  

40201  

402  11  

40291  

403  00-^03.91 
404.00-404.93 

410  00-^10  92 

411  0-411  89 
413  0-413  9 


422  0-122  99  Acute  myocarditis 


Rheumatic  Mean  Failure 

Hypertensive  heart  disease  malignant  with  CH^ 

Hypertensive  heart  disease  benign  with  CHF 

Hypertensive  heart  disease  unspecified  with  CHF 

Hypertensrve  renal  disease 

Hypertensive  heart  &  renal  disease 

Acute  myocardial  infarction 

Other  acute  &  subacute  forms  of  ischemic  heart  disease 

Angina  pectons 


425  0-^25  9 

426  0-426  9 

427  0-^27.9 

428  0-4289 

429.2  

429.4  

4295  

429  6  

429.71  

514  

579  9  

584  5-5849 

585      

586  

587  

5880  

588  1  

588  8  

588.9  

780  01  

780.02  

780  09  


780  1   

780.2  

780  4  

780  71-79  

783.0  

784.0  

787  01-787.03 

787  91  

794.31  

799.2  

972  0  

972  1  

995  2  

•E9421   

V5869  


Cardiomyopathy 

Conduction  disorders 

Cardiac  dysrtiythmias 

Heart  failure 

Cardiovascular  disease  unspecified 

Heart  Disturtiances  Postcardiac  Surgery 

Rupture  chordae  tendinae 

Rupture  papillary  muscle 

Acquired  cardiac  septal  defect 

Pulmonary  cor>gestion  &  hypostasis 

Unspecified  Intestinal  malabsorption 

Acute  renal  failure 

Chronic  renal  failure 

Renal  Failure  unspecified 

Renal  sclerosis  unspecrfied 

Renal  osteodystrophy 

Nephrogenic  Diabetes  Insipidus 

Impaired  renal  function  (not  elsewhere  classrfiedi 

Unspecrfied  disorder  resutting  from  impaired  ^enai  function 

Coma 

Transient  alteration  of  awareness 

Ottier  ill-defined  general  symptoms  (drowsiness,  semicoma,  somnolence   stupor   joconscious 

ness) 
Hallucinations 
Syncope  &  collapse 
Dizziness  and  giddiness 
Malaise  &  fatigue 
Anorexia 
Heaoache 
fteusea  &  vomiting 
Diarrhea 

Atxionmal  electrocardtogram 
Nervousness 

Poisoning  by  cardiac  rhythm  regulators 
Poisoning  by  cardiotonic  glycosides  &  drugs  of  similar  action 
Unspecified  adverse  effect  of  drug  medicinal  and  btoiogicai  substance 
Adverse  effect  of  cardiolonic  glycosides  and  drugs  of  similar  action 
Encounter  long  term — Medication  Use  (not  elsewhere  classified' 


*  Code  may  not  be  reported  as  a  stand-alone  or  first-listed  code  on  the  claim 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  bv 
thf  Negotiated  Rulemalcing  Committee   This 
section  intiudes  HCFAs  interpretatinn  of  its 
longstanding  policies  and  is  included  tor 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 


•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  mav  result 
in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
m  the  policy  unless  other  medical 


documentation  iustifvmg  the  necessit\' 
is  submitted  with  the  claim. 

•  If  a  national  or  local  policy 
identifies  a  frequencv  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequencv 

•  Tests  that  are  not  ordered  by  a 
treating  ph\sician  or  other  qualifie<l 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary 

•  Failure  of  the  laborator>  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratorv  Improvement  .Amendment  of 
1988  (CLL\j  certificate  for  the  testing 


58864 


I 

Federal  Register /Vol.  66,  No.  226 /Friday,  November  23.  2001 /Rules  and  Regulations 


performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 

7980—7989  

V15  85  

V16  1    

V16  2   

V16  4 

V16  5   

V16  6   

V16  7   

V16  8   

V16  9   

V17  0— V17  8      

V18  0— V18  8    

V19  0— V19  8      

V20(>— V20  2    

V28  0— V28  9    

V50  0— V50  9  

V53  2  

V60  0— V60.9  

V62  0         

V62  1    

V65  0       

V65  1  

V68  0— V68  9    

V70  0— V70  9     

V73  0— V73  99  

V74  0— V74  9   

V75  0— V75.9  

V76  0   

V76  3  

V76  42— V76  9    

V77  0— V77  9     

V78  0— V78  9     

V79  0— V79  9     

V80  0— V80  3     

V81  0— V81  6     

V82  0— V82  9    


Descnption 


Sudden  death  cause  unknown 

Exposure  to  potentially  Hazardous  body  fluids 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm   other  respiratory  and  intrattioracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm,  unnary  organs 

Family  history  of  malignant  neoplasm  leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

Family  histon/  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  suc>ervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  tor  purposes  other  than  remedying  health  states 

Fitting  and  ad|ustment  of  hearing  aid 

Housing  household  and  economic  circumstances 

Unemployment 

Adverse  effects  of  «vork  environment 

Healthy  (jersons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medicai  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  bactenal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms,  respiratory  organs 

Sp)ecial  screening  for  malignant  neoplasms,  bladder 

Spiecial  screening  for  malignant  neoplasms. (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  for  endocnne  nutntion,  metabolic,  and  immunity  disorders 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs 

Special  screening  tor  mental  disorders 

Special  screening  for  neurological,  eye  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 

Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above 

Sources  of  Information 

Doherty  JE  Digitalis  serum  levels: 
clinical  use.  Ann  Intern  Med  1971  Mav; 
74(51:787-789 

Duhme  DW.  Greenblatt  DJ.  Koch- 
Weser  |,  Reduction  of  digoxin  toxicity 
associated  with  measurement  of  serum 
levels  A  report  from  the  Boston 
Collaborative  Drug  Surveillance 
Program.  Ann  Intern  Med  1974  Apr: 
80{4):516-5iq 

Goldman  RH.  The  use  of  serum 
digoxin  levels  in  clinical  practice. 
JAMA  1974,  Jul  15;  229(3):331-332. 

Howanitz  PJ,  Steindel  SJ.  Digoxin 
therapeutic  drug  monitoring  practices. 
A  College  of  American  Pathologists  Q- 
Probes  study  of  666  institutions  and 
18,679  toxic  levels.  Arch  Pathol  Lab 
Med  1993  Jul;  117(7):684-€90. 

Marcus  FI.  Pharmacokinetic 
interactions  between  digoxin  and  oth'T 


drugs.  J  Am  Coll  Cardiol  1985  May;  5(5 
Suppl  A):82A-90A. 

Rodin  SM.  Johnson  BF. 
Pharmacokinetif  interactions  with 
digoxin,  C^in  Pharmaco-kinet  1988  Oct; 
15(41:227-244. 

Smith  T\V.  Butler  VP  Jr.  Haber  E. 
Determination  of  therapeutic  and  toxic 
serum  digoxin  concentrations  bv 
radioimmunoassay.  N  Engl  J  Med  1969 
Nov  27;  281(22):1212-1216. 

Smith  TW.  Haber  E  Digoxin 
intoxication:  the  relationship  of  clinical 
presentation  to  serum  digoxin 
concentration.  J  Clin  Invest  1970,  Dec; 
49(12):2377-2386. 

V'aldes  R  Jr.  Jortani  S.-X.  Gheorghiade 
M   Staniiards  of  laboratorv  practice: 
cardiac  drug  monitoring.  National 
Academy  of  Clinical  Biochemistrv  Clin 
Chem  1998  May;  44(5):  1096-1109 

Konstam  M.  brac.up  K.  Baker  D,  et  al. 
Heart  Fdiiure:  E\aluation  and  Care  of 
Patients  with  Left- Ventricular  Systolic 
Dysfunction  Clinical  Practice  Guideline 
No.  11   AHCPR  Publication  No,  94- 
0612.  Rockviile,  MD;  Agency  for  Health 


Care  Policy  and  Research.  Public  Health 
Service,  U.S.  Department  of  Health  and 
Human  Services.  June  1994. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES-  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician.  (Based  on  Coding  Clinic 
for  ICb-9-CM,  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 
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is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate 
code  from  category  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used 
(From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1996,  pages  50  and  52) 


3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and  or  fifth-digit 
subclassifications  are  provided,  thev 
must  be  assigned,  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-'i-CM   Fourth 
Quarter.  1995.  page  44  ) 

4  Diagnoses  documented  as 
"probable,"  "suspected." 
"questionable."  "rule-out,"  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certaintv  for  that  encounter  visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 


disease  or  other  reasons  for  the  visit 
(From  Coding  Clinic  for  1CD-9-CM 
Fourth  Quarter  1995.  page  45  > 

5  When  a  non-specific  1CD-9-CM 
code  is  submitted,  the  underlying  sign, 
symptom  or  condition  must  be  related 
to  the  indications  for  the  test  above. 
Medicare  Sational  Coverage  Decision 
for  Alpha-fetoprotein 
Other  Sames/Abbreviations:  Afp 

Description 

Alpha-fetoprotein  (AFP)  is  a 
poly.sacchande  found  in  some 
carcinomas  It  is  effective  as  a 
biochemical  marker  for  monitoring  the 
response  of  certain  malignancies  to 
therapy 


HCPCS  Codes  (alpha  nomenc  CKI 

.\MA) 

Code 

Descriptor 

82105  

Alpha-fetoprotein,  serum 

Indications 

.'KFP  is  useful  for  the  diagnosis  of 
hepatocellular  carcinoma  in  high-risk 
patients  (such  as  alcQholic  cirrhosis, 
cirrhosis  of  vu-al  etiology, 


hemochromatosis,  and  alpha  - 
antitrypsin  deficiency)  and  m  separating 
patients  with  benign  hepatocellular 
neoplasms  or  metastases  from  those 
with  hepatocellular  carcinoma  and.  as  a 


non-specific  tumor  associated  antigen, 
serves  in  marking  germ  cell  neoplasms 
of  the  testis,  ovary,  retro  peritoneum, 

and  mediastinum. 


Limitations 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Descnption 


070  22-070,23  Chronic  virai  hepatitis  B  with  hepatic  coma  with  or  without  mention  of  hepatitis  detta 

070  32-070  33  Chronic  vira'  hepatitis  B  without  mention  of  hepatic  coma    with  or  without  mention  o<  nepatitis 

delta 

070  44  Chronic  hepatitis  C  with  hepatic  coma 

070.54  Chronic  hepatitis  C  without  mention  of  hepatic  coma 

095  3  : Syphilis  o*  liver 

121  1  Clonorchiasis 

121.3  j  Fascioliasis 

155  0-155,2  I  Malignant  neoplasm  of  the  liver  and  intrahepatic  Dile  ducts 

164  2-164  9 Malignant  neoplasm,  of  the  mediastinum 

183  0  , ,  Malignant  neoplasm  ovary 

186  0  I  Malignant  neoplasm  of  undescended  testis 

186.9  j  Malignant  neoplasm  other  ana  unspecific  testis 

197.1  1  Secondary  malignant  neoplasm  of  mediastinum  ■^ 

197.7  Secondary  malignant  neoplasm  of  liver 

198.6  Secondary  malignant  neoplasm  of  ovary 

198.82  Secondary  malignant  neoplasm   genrtai  organs 

211  5  Benign  neoplasm  of  liver  and  biliary  passages 

235  3  Neoplasm  of  uncertain  behavior  of  liver  and  Dihai"/  passages 

272  2  Mixed  hypertipidemia 

275  0  Disorder  of  iron  metatx)lites 

275  1  Disorder  of  copc)er  metabolism 


277.00 
277  6    . 
285  0  .. 
571.2  .. 
571.40 
571  41 
571  49 


Cystic  Fibrosis  without  mention  of  meconium  iieus 

Ottier  deficiencies  of  circulating  enzymes 

Sideroblastic  Anemia 

Alcoholic  cirrtiosis  of  liver 

Chronic  hepatitis  unspecified 

Chronic  persistent  hiepatitis 

Other  chronic  hepatitis 


571.5  Cirrhosis  of  liver  wrttiout  mention  of  alcohol 


608  89 

793.1  .. 

793.2  ... 

793.3  ... 
793  6  ... 
V10.07 


Ott>er  specified  disorders  of  male  genital  organs 

hkxvspecific  abnormal  findings  of  lung  field 

Non-specific  abnormal  findings  of  other  intrathoracic  organs 

Non-specific  abnormal  findings  of  biliary  tract 

Non-specific  abnormal  findings  of  abdominal  area  including  retro  penioneum 

Personal  history  of  malignant  neoplasm  liver 
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Code 

Description 

V10  43   

Personal  history  of  malignant  neoplasm,  ovary 
Personal  history  of  malignant  neoplasm,  testis 

710  47   

Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
iongsttindiiig  policies  and  is  included  for 

informational  purposes 

•  Tests  for  screening  purposes  that 
are  pprformed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injurv  are  not 
covered  except  as  explicitlv  authorized 
by  statute  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  svmptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  physician  (or  qualified 
nonphvsician  practitioner)  through 
documentation  in  the  physicians  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  vshich  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 

798  0-798.9  

VI 5  85  f.... 

V16  1    

V16  2   

V16  4   

V16  5  

V16  6  

V16  7   

V16  8  

V16  9 

V17  0-V17  8     

V18  0-V18  8      

V19  0-V19  8       

V20  0-V20  2      

V28  0-V28  9      

V50  0-V50  9      

V532  

V60  0-V60  9      

V62  0  

V62  1    

V650  

V65  1    

V68  0-V68  9     

V70  0-V70  9      

V73  0-V73  99  

V74  0-V74  9     

V75  0-V75  9     

V76  0  

V76  3  

V76  42-V76.9  

V77  0-V779  

V78  0-V78  9     

V79  0-V79  9     

V80  0-V80  3     

V81  0-V81  6     

V82  0-V82  9 


Descnption 


Sudden  death,  cause  unknown 

Exposure  to  potentially  hazardous  txxjy  fluids 

Family  history  of  malignant  neoplasm  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intratlioracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm   unnary  organs 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  tor  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing  household  and  economic  circumstances 

Unemployment 

Adverse  effects  of  worV  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  tiactenal  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms,  respiratory  organs 

Special  sc^eenmg  for  malignant  neoplasms,  bladder 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  for  endocnne,  nutntion,  metatx)lic,  and  immunity  disorders 

Special  screening  for  disorders  of  Wood  and  blood-forming  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological,  eye.  and  ear  diseases 

Special  screening  for  cardiovascular  respiratory,  and  genitounnary  diseases 

Special  screening  for  other  conditions 
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ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necpssity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above 

Sources  of  Information 

Tatsuta  M.  Yamamura  H  Iishi  H 
Kasugai  H.  Okuda  S.\'alue  of  serum 
alpha-fetoprotein  and  ferritin  in  the 
diagnosis  of  hepatocellular  carcinoma. 
Oncology.  43(5):306-10.  1986. 

Coding  Guidelines 

1.  Anv  claim  for  a  test  listed  in 
"HCPCS  CODES-  above  must  be 
submitted  with  an  lCD-9— CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43. J 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 


diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and  or  symptom 
is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  ICI>-9-CM  screening  code 
from  categones  \'28  or  V73-\'82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52J 

3   A  three-digit  code  is  to  be  used 
only  if  It  is  not  further  subdivided 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code  (From 


Coding  Clinic  for  lCD-»-CM,  Fourth 

Quarter.  1995.  page  44.) 

4.  Diagnoses  documented  as 
"probable,  '  "suspected," 
"questionable,"  "rule-out."  or  working 
diagnosis  ■  should  not  be  coded  as 
though  they  exist  Rather,  code  the 
rondition(s!  to  the  highest  degree  of 
certainty  for  that  encounter  visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
'From  Coding  Clinic  for  1CD-9-CM, 
Ff)urth  Quarter  1995,  page  45). 

5  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlvmg  sign, 
symptom,  or  condition  described  by  that 
code  must  be  related  to  the  above 
indications  for  the  test 

Medicare  Sational  Coverage  Decision 
for  Carcinoembryonic  Antigen 
Other  Sames/ Abbreviations  CEA 

Descnption 

Carcinoemtfrvonic  antigen  (CEA)  is  a 
protein  polysaccharidp  found  in  some 
carcinomas.  It  is  effective  as  a 
biochemical  marker  for  monitoring  the 
response  of  certain  malignancies  to 
therapy. 


HCPCS  Codes  (Alpha  numeric.  CPT  t 

AM.\) 

Code 

Descnptor 

82378  

Carcinoembryonic  antigen  (CEA) 

Indications 

CEA  may  be  medically  necessary  for 
follow-up  of  patients  with  colorectal 
carcinoma.  It  would  however  only  be 
medically  necessary  at  treatment 
decision-making  points.  In  some  clinical 
situations  (e.g.  adenocarcinoma  of  the 
lung,  small  cell  carcinoma  of  the  lung, 
and  some  gastrointestinal  carcinomas) 
when  a  more  specific  marker  is  not 
expressed  by  the  tumor.  CEA  may  be  a 
medically  necessary  alternative  marker 
for  monitoring.  Preoperative  CEA  may 
also  be  helpful  in  determining  the  post- 
operative adequacy  of  surgical  resection 
and  subsequent  medical  management. 
In  general,  a  single  tumor  marker  will 
suffice  in  following  patients  with 
colorectal  carcinoma  or  other 


malignancies  that  express  such  tumor 

markers. 

In  following  patients  who  have  had 
treatment  for  colorectal  carcinoma. 
ASCO  guideline  suggests  that  if 
resection  of  liver  metastasis  would  be 
indicated,  it  is  recommended  that  post- 
operative CEA  testing  be  performed 
every  two  to  three  months  in  patients 
with  initial  stage  II  or  stage  III  disease 
for  at  least  two  years  after  diagnosis 

For  patients  with  metastatic  solid 
tumors  which  express  CEA,  CEA  mav  be 
measured  at  the  start  of  the  treatment 
and  with  subsequent  treatment  cycles  to 
assess  the  tumor's  response  to  therapy 

Limitations 

Serum  CEA  determinations  are 
generally  not  indicated  more  frequently 


than  once  per  chemotherapy  treatment 
cycle  for  patients  with  metastatic  solid 
tumors  which  express  CEA  or  every  two 
months  post-surgical  treatment  for 
patients  who  have  had  colorectal 
carcinoma.  However,  it  may  be  proper 
to  order  the  test  more  frequently  in 
certain  situations,  for  example,  when 
there  has  been  a  significant  change  from 
prior  CEA  level  or  a  significant  change 
in  patient  status  which  could  reflect 
disease  progression  or  recurrence. 

Testing  with  a  diagnosis  of  an  in  situ 
carcinoma  is  not  reasonably  done  more 
frequently  than  onre.  unless  the  result 
is  abnoimal.  in  which  case  the  test  may 
be  repeated  once 


ICD-ft-CM  Codes  Covered  by  Medicare  Program 


Code 

Descnption 

150.0-1509  

Malignant  neoplasm  of  the  esophagus 

Malignant  neoplasm  of  stomach 

Malignant  neoplasm  of  small  intestine   includir>g  duodenum    rectum    rectosigmoic  junction  ano 

anus 
Primary  malignancy  of  pancreas 
Malignant  neoplasm  of  intestinal  tract,  part  unspecified 

151.0-151  9      

152  0-154  8  

157  0-157.9  

159.0  „ 
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Code 

162  0-162  9       

174  0-174  9        

175  0-175.9  , 

183  0  

197  0  

197  4  

197  5  

230  3  

230  4  

230  7    

230  9  

235  2  

790  99  

V10  00 

V10  3   

V10  05  

V10  06  

V10  11    

V10  43  

V67  2  


Descnption 


Malignant  neoplasm  of  trachea,  bronchus,  lung 
Malignant  neoplasm  of  female  breast 
Malignant  neoplasm  of  male  breast 
Malignant  neoplasm  of  ovary- 
Secondary  malignant  neoplasm  of  neoplasm  of  lung 
Secondary  malignant  neoplasm  ol  small  intestine 
Secondary  malignant  neoplasm  of  large  intestine  and  rectum 
Carcinoma  in  situ  of  colon 
Carcinoma  in  situ  of  rectum 

Carcinoma  m  situ  of  other'unspecified  parts  of  intestine 
Carcinoma  in  situ  other  and  unspecified  digestive  organs 
Neoplasm  of  uncertain  behavior  of  stomach  intestines,  rectum 
Other  nonspecific  findings  on  examination  of  blood 

Personal  history  of  malignant  neoplasm  of  gastro-intestinal  tract,  unspecified 
Persona   nislory  of  malignant  neopiasm   breast 
Personal  history  of  malignant  neopiasm.  large  intestine 
Personal  history  of  malignant  neoplasm,  rectum,  rectosigmoid  junction,  anus 
Personal  history  of  malignant  neoplasm   bronchus,  and  lung 
Personal  history  of  malignant  neoplasm  ovary 
Follow-up  examination  following  chemotherapy 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 

are  perfnrmeii  in  thr  absence  of  signs. 
svmptoms,  compid'nts,  or  personal 
historv'  of  disease  or  injurv'  are  not 
covered  excppt  as  explicitly  authorized 
bv  statute  These  include  exams 
required  by  in.surance  comfjanies. 
business  establishments,  government 
agencies,  or  other  third  parties 

•  Tests  that  are  not  rpasonahlf  and 
necessan  for  the  diagnosis  or  treatment 
of  an  illness  or  iniurv  arc  not  covered 
according  to  the  statute 

•  Failure  to  prrnide  documentation  of 
the  medical  net  essitv  of  tests  mav  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
rpview  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  w^ith  documentation 
justify-ing  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory'  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 

798  0-798.9 

VI 5  85  

V16  1    

V16  2   

Vie  4   

V16  5   

V16  6  

V16  7    

V16  8   

V16  9   

V17  0-V17  8       

V18  0-V18  8      

V19  0-V19  8       

V20O-V20  2       

V28  0-V28  9       

V50O-V50  9      

V53  2  

V60  0-V60  9      

V62  0    

V62  1    

V65  0  '..... 

V65  1    


Descnption 


Sudden  death,  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm  other  respiratory  and  intrattioraciC  organs 

Family  tustory  of  malignant  neoplasm  genital  organs 

Family  histoc,  of  malignant  neoplasm  unnary  organs 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family,  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgen/  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing  household,  and  economic  circumstances 

UnemploynTent 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 
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Code 

V68  0-V68  9     

V70O-V70  9      

V73  0-V73,99  

V74  0-V74  9     

V75  0-V75  9     

V76  0   

V76  3   

V76  42-V76  9  

V77  0-V77  9  

V78  0-V78.9  

V79  0-V79.9  

V80  0-V80  3     

V81  0-V81.6  

V820-V82.9  


Description 


ErKOunters  for  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  viral  and  cMannydia  diseaseb 


Special 
Special 
Sf)eciai 
Special 
Special 
Special 
Special 
Special 
Special 
Specia 
Specia 


screening  examinations  for  bactenal  and  spirochetal  diseases 

screening  examination  for  other  infectious  diseases 

screening  fo''  malignant  neoplasms   respiratory  organs 

screening  for  malignant  neoplasms  bladder 

screening  for  malignant  neoplasms   i sites  other  than  breast  cervix   and  rectum) 

screening  for  enoocnne   nutrition   metabolic    and  immunity  disorOers 

screening  fo'  disorders  of  biooo  and  blood-formmg  organs 

screening  for  menta'  disorders 

screening  for  neurological   eve   and  ear  diseases 

screening  for  cardiovascular  respiratory   and  genitounnary  diseases 

screening  for  other  condrtions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Secessitx' 

.Any  ICD-9— CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above 

Sources  of  Information 

Journal  Clinical  Oncol:  14  (10:2843- 
2877).  1996 

Vauthey  JN.  Dudrick  PS  Lind  DS 
Copeland  EM  3rd.  Management  of 
recurrent  colorectal  cancer:  another  look 
at  carcinoembryonic  antigen(£ defected 
recurrence  [see  comments].  [Review] 
Digestive  Diseases,  14(1);5-13,  1996 
lan-Feb, 

Grem  J  The  prognostic  importance  of 
tumor  markers  in  adenocarcinomas  of 
the  gastrointestinal  tract   IReview]  [38 
refs)  Current  Opinion  in  Oncology 
9(4):380-7.  1997  lul 

Bergamaschi  R.  .\rnaud  fP  Routine 
compared  with  nonscheduled  follow-up 
of  patients  with  "curative"  surgery  for 
colorectal  cancer.  Annals  of  Surgical 
Oncology.  3(5):464-9.  1996  Sep 

Kim  YH.  Aiani  |A  Ota  DM  Lynch  P. 
Roth  JA.  Value  of  serial 
carcinoembryonic  antigen  levels  in 
patients  with  resectable 
adenocarcinoma  of  the  esophagus  and 
stomach  Cancer  75(2):451-6.  1995  Ian 
15. 

Coding  Guidelines 

1   Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative  Codes 


that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician   (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  eariv 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  an'  performed 
when  no  specific  sign,  symptom  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confinn  a  suspected  diagnosis  because 
the  patient  has  a  sign  and  or  symptom 
IS  a  diagnostic  test,  not  a  sc:reening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  \'01.  Ctrntact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
rode,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  ICD-9— CM  screening  code 
from  categories  \'28  or  V7  3-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fnurlh  Quarter  1996.  pages  50  and  52) 


3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/ or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44) 

4  Diagnoses  documented  as 
probable,    "suspected,  "questionable." 

"rule-out."  or  "working  diagnosis" 
should  not  be  coded  as  though  they 
exist.  Rather,  code  the  condition(s)  to 
the  highest  degree  of  certainty  for  that 
encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results. 
exposure  to  communicable  disease  or 
other  reasons  for  the  visit.  (From  Coding 
Clinic  for  1CD-9-CM.  Fourth  Quarter 
1995.  page  45). 

5  When  a  nonspecific  ICD-9-CM 
code  is  submitted,  the  underlying  sign 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above 

6.  To  show  ele\ated  CEA.  use  ICD-^ 
CM  790.99  (Other  nonspecific  findings 
on  examination  of  blood)  only  if  a  more 
specific  diagnosis  has  not  been  made.  If 
a  more  specifu  diagnosis  has  been 
made,  use  the  code  for  that  diagnosis. 

Medicare  Sational  Coverage  Decision 
for  Human  Chorionic  Gonadotropin 

(Mhpr  Xames/ Abbreviations:  hCG 


Descnption 
Human  chorionic  gonadotropin. 


HCPCS  Codes  (Alpha  numeric.  CPT      A.MA) 


Code 


Descnptor 


84702  I  Gonodotrop«n  chonontc  (hCG).  quantitative 


Indications 

hCG  is  useful  for  monitoring  and 
diagnosis  of  germ  cell  neoplasms  of  the 
ovary,  testis,  mediastinum, 
retroperitoneum.  and  central  ner\  ous 


system   In  addition.  hCG  is  useful  for 
monitoring  pregnant  patients  wuh 
vagina!  bleeding,  hypen^nsion  and  or 
suspected  fetal  loss. 


Limitations 

Not  more  than  once  per  month  for 
diagnostic  purposes.  As  needed  for 
monitoring  of  patient  progress  and 
treatment.  Qualitative  hCG  assays  (CPT 
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84703)  are  not  appropriate  for  medicallv 


managing  patients  with  known  or 
suspected  germ  cell  neoplasms. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Description 


1580 
158  8 
1642 
1643 
1648 


164  9     

181         

183  0     

1838    

186  0    

186  9  

194  4    

197  1     

197  6  

1986  

198.82  

236  1   

623  8  

625  9  

630       

631        

632       

633  9 

634  00-634  02 
640  00-640  03 
642  30-642  34 
642  40-642  74 
642  90-642  94 

V10  09  

V10  29  

V10  43   

V10  47   

V22  0-V22  1  ... 


Malignant  neoplasm  of  retropentoneum 
Malignant  neoplasm  of  specified  parts  of  peritoneum 
Malignant  neoplasm  of  antenor  mediastinum 
Malignant  neoplasm  of  posterior  mediastinum 

Malignant  neoplasm   other  (includes  malignant  neoplasm  of  contiguous  overlapping  sites  of  thy- 
mus heart  and  mediastinum  whose  point  of  ongin  cannot  be  determined 
Malignant  neoplasm  of  mediastinum  part  unspecified 
Malignant  neoplasm  of  placenta 
Malignant  neoplasm  of  ovary 
Other  specified  sites  of  utenne  adnexas 
Malignant  neoplasm  of  undescended  testes 
Malignant  neoplasm  of  other  and  unspecified  testis 
Malignant  neoplasm  of  pmeal  gland 
Secondary  malignant  neoplasm  of  mediastinum 
Secondary  malignant  neoplasm  of  retropentoneum  and  pentoneum 
Secondary  malignant  neoplasm  of  ovary 
Secondary  malignant  neoplasm  of  other  genital  organs 
Neoplasm  of  uncertain  behavior,  placenta 
Vaginal  bleeding 
Pelvic  pain 
Hydatiditorm  mole 
Pregnancy   molar 
Missed  atxDrtion 
Ectopic  oregnancy 

Spontaneous  abortion,  complicated  by  genital  tract  and  pelvic  infection 
Threatened  abortion 
Transient  hypertension  of  pregnancy 
Pre-ec!ampsia  or  eclampsia 

Unspecified  hypertension  complicating  pregnancy,  childbirth,  or  ttie  proerpenum 
Personal  history  of  malignant  neoplasm,  other  gastrointestinal  sites 
Personal  history  of  malignant  neoplasm  of  other  respiratory  and  intrathoracic  organs 
Personal  history  of  malignant  neoplasm,  ovary 
Personal  history  of  malignant  neoplasm,  testis 
Pregnancy 


Rfusons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HC;F.-\  s  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
histoPv  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  hy  insurance  companies. 
business  establishments,  government 
agencies,  or  other  third  parties 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
ac  cording  to  the  statute 

•  Failure  to  provide  documentation  of 
the  medical  necessitv  of  tests  may  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  bv 
the  treating  phvsician  (or  qualified 
nonphvsician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code  or 
narrati\e  diagnosis  listed  as  covered  in 
the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physicicm  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laborator\-  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 

Descnption 

798  0-798.9  

Sudden  death  cause  unknown 

V15  85  

Exposure  to  potentially  hazardous  body  fluids 
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Code 

V161    

V162  

V164   „ 

V165   

V16  6  

V16  7   

V168   

V169        

V17,0-V17  8  

V18  0-V18  8     

V190-V198  

V200-V202  

V280-V289  

V50  0-V50  9  

V532     

V60  0-V60.9  

V620  

V62  1    

V650  : 

V65  1     

V68  0-V68.9  

V70  0-V70  9  

V73  0-V73.99  

V74  0-V74.9  

V75  0-V75.9  

V76.0  

V763  

V76  42-V76,9  

V77  0-V77  9  

V780-V789  

V79  0-V79  9  

V80  0-V80  3  

V81  0-V81  6    

V820-V82.9  


Descnption 


Family  history  of  malignant  neoplasm  trachea,  bronchus  and  lung 

Family  history  ot  malignant  neoplasm   ottier  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm   unnary  organs 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  condrtions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing   household   and  economc  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  ot  another  person 

Encounters  tor  administrative  purposes 

General  medical  examinations 


Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 


screening  examinations  for  virai  and  chlamydia  diseases 

screening  examinations  for  bactenai  and  spirochetal  diseases 

screening  examination  for  other  infectious  diseases 

screening  tor  malignant  neoplasms  respiratory  organs 

screening  for  malignant  neoplasms  bladder 

screening  for  malignant  neoplasms  (sites  other  than  breast  cervix   anc  tectum) 

screening  for  enijocnne,  nutrition,  metabolic  and  immunity  disorders 

screening  tor  disorders  of  blood  and  blood-forming  organs 

screening  for  mental  disorders 

screening  for  neurological  eye  and  ear  diseases 

screening  tor  cardiovascular  respiratory   ana  genitounnarv'  diseases 

screening  tor  other  conditions 


ICD-9-CM  Codes  That  Do  Sot  Support 
Medico]  Necessity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above 

Sources  of  Information 

O'Callaghan  A.  Mead  GM.  Testicular 
carcinoma,  [Review]  [23  Refs] 
Postgraduate  Medical  Journal. 
73(862):4816.  1997  Aug. 

Sawamura  Y.  Current  diagnosis  and 
treatment  of  central  nervous  svstem 
germ  cell  tumours.  [Review]  [47  Refs] 
Current  Opinion  in  Neurology. 
9(6}:41923.  1996  Dec. 

Wilkins  M.  Horwich  A.  Diagnosis  and 
treatment  of  urological  malignancy:  The 
testes.  [Review]  [23  Refs]  British  journal 
of  Hospital  Medicine.  55(4):  199203. 
1996.  Feb  21,  Mar  5 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician.  (Based  on  Coding  Clinic 
for  1CD-9-CM,  Fourth  Quarter  1995. 
page  43.) 


2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  earlv 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  svmptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and'or  symptom 

IS  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  categon.-  VOl.  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided 
Where  fourth-digit  and/ or  fifth-digit 
subclassifications  are  provided,  they 


must  be  assigned.  .\  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code  (From 
Coding  Clinic  for  lCD-9-(^M,  Fourth 
Quarter.  1995.  page  44) 

4.  Diagnoses  documented  as 

■probable."    suspected. 

■questionable."  ■'rule-out.  "  or    working 
diagnosis'  should  not  be  coded  as 
though  they  exist  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter  \  isit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit 
(From  Coding  Clinic  for  lCD-9-f:M 
Fourth  Quarter  1995.  page  45) 

5  When  a  nonspecific  !CD-9-t'M 
code  is  submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above. 
Medicare  \ational  Coverage  Decision 
for  Tumor  Antigen  bv  Immunoassav — 
CAJ25 

Other  Xames/Abhreviations 

Descnption 

Immunoassay  determinations  of  the 
serum  levels  of  certain  proteins  or 
carbohydrates  serve  as  tumor  markers 
When  elevHted,  serum  concentration  of 
these  markers  mav  reflect  tumor  size 
and  grade 
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This  pnliry  spocificallv  addresses 
tumor  antigen  CA125 


I 


HCPCS  Codes  (alpha  numeric.  CPT  ©AMA) 


Code 


86304 


Descriptor 


Immunoassay  for  tumor  antigen,  quantitative,  CA  125 


Indii(iti(ins 

CA  12.5  is  a  high  molnrular  weight 
sorum  tumor  marker  elevated  in  80%  of 
patients  who  present  with  epithelial 
ovarian  carcinoma   It  is  also  elevated  in 
carcinomas  of  the  fallopian  tuhe, 
endometrium,  and  endocervix.  An 
elevated  level  may  also  be  associated 
with  the  presence  of  a  malignant 
mesothelioma. 

A  C^A125  level  may  be  obtained  as 
part  of  the  initial  pre-operative  work-up 
for  women  presenting  with  a  suspicious 
pelvie  mass  to  be  used  as  a  baseline  for 
purposes  of  post-operative  monitoring. 
Initial  declines  in  CA  125  after  initial 
surgery  and/or  chemotherapy  for 


ovarian  carcinoma  are  also  measured  by 
obtaining  three  serum  levels  during  the 
first  month  post  treatment  to  determine 
the  patient's  CA  125  half-life,  which  has 
significant  prognostic  implications 

CA  125  levels  are  again  obtained  at 
the  completion  of  chemotherapy  as  an 
index  of  residual  disease.  vSurveillance 
CA-125  measurements  are  generally 
obtained  every  3  months  for  2  years, 
every  6  months  for  the  next  3  years,  and 
yearly  thereafter.  CA  125  levels  are  also 
an  important  indicator  of  a  patient's 
response  to  therapy  m  the  presence  of 
advanced  or  recurrent  disease.  In  this 
setting.  CA  125  levels  mav  be  obtained 
prior  to  each  treatment  cycle. 


Limitations 

These  services  are  not  covered  for  the 
evaluation  of  patients  with  signs  or 
symptoms  suggestive  of  malignancy. 
The  service  may  be  ordered  at  times 
necessary  to  assess  either  the  presence 
of  recurrent  disease  or  the  patient's 
response  to  treatment  with  subsequent 
treatment  cycles. 

CA  125  is  specifically  not  covered  for 
aiding  in  the  differential  diagnosis  of 
patients  with  a  pelvic  mass  as  the 
sensitivity  and  specificity  of  the  test  is 
not  sufficient.  In  general,  a  single 
"tumor  marker"  will  suffice  in 
following  a  patient  with  one  of  these 
malignancies. 


1CD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


180  0  

1820  

183  0  

183  2  

183  8    

184  8    

198  6    

198  82    

236  0-236  3  

V10  43-V10:44 


Descnption 


Malignant  neoplasm,  endocervix 

Malignant  neoplasm  of  corpus  uten.  except  isttimus 

Malignant  neoplasm  ovary 

Malignant  neoplasm  fallopian  tube 

Malignant  neoplasm  other  specified  sites  of  uterine  adnexa 

Malignant  neoplasm  other  specified  sites  of  female  genital  organs 

Secondary  malignant  neoplasm,  ovary 

Secondan/  malignancy  of  genital  organs 

Neoplasm  of  uncertain  behavior  of  female  genital  organs 

Personal  history  ot  malignant  neoplasm  of  female  genital  organs 


Rpasons  for  Denial 

Note:  This  set  tion  w,ts  not  negotiated  by 
thf-  Negiitiated  Rtilemalving  Committee.  This 
see  tiun  includes  HCF.^s  interpretation  of  its 
longstanding  policies  and  is  included  for 
iniormational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injurv  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial 

•  A  claim  for  a  test  for  which  there 

is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
IS  submitted  with  the  claim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 
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ICE>-9-CM  Codes  Denied 


Code 


Descnption 


798  0-798,9  ... 

V15  85    

V16  1    

V162   

V16.4   

Vie  5  

V16  6   

V16  7   

V168   

V169 

V17a-Vl78 
V18'J-V18  8 
V190-V198 
V20  0-V20,2 
V28  0-V28  9 
V50  0-V50  9 

V532  

V60  0-V60.9  .. 

V62  0  

V62  1    

V650   

V65.1    

V68  0-V68  9  .. 
V70  0-'V70,9  , 
V73  0-V73  99 
V740-V749 
V75  0-V75  9  . 

V76  0  

V76.3   

V76  42-V76.9 
V77  0-V77  9 
V78  0-V78  9 
V79  0-V79  9 
V80  0-V80  3 
V81  0-V81  6 
V82  0-V82  9 


Sudden  death  cause  joRncw^ 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neopiasm  Tachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm   othe'  respiratory  and  intrathoracic  organs 

Family  histon^'  of  malignant  neoplasm  genital  organs 

Family  history  of  malignant  neoplasm   unnary  organs 

Family  history  o*  malignan!  neoplasm    ieuKemia 

Family  histo'v  of  malignant  neoplasm  other  lymphatrc  and  hemaiopojslic  neoplasms 

Family  history  ot  malignant  neoplasm   other  specified  malignant  neoplasm 

Family  historv  o*  malignant  neoplasm   unspecified  malignant  neoplasm 

Family  history  of  certa'n  chrome  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supeo/ision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  'emedymg  health  states 

Fitting  and  ad|ustmeni  of  heanng  aid 

Housing,  household   and  economic  circum.stances 

Unemployment 

Adverse  effects  ot  worn  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  t>ehaif  of  anothe'  person 

Encounters  for  aomnnistrative  purposes 

General  medical  examinations 

Special  screening  examinations  for  vira,  and  chlamydia  diseases 

Special  screening  examinations  for  bactena*  ano  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  tor  malignant  neoplasms  respiraton,  organs 

Special  screening  for  malignant  neoplasms  bladder 

Special  screening  for  malignant  neoplasms   i  sites  other  than  breast   cervix   and  rectum) 

Special  screening  for  endocnne  nutrition  metatx)lic  and  immiunify  disoroers 

Sp>eciai  Screening  for  disorders  of  blood  and  biooa-forming  organs 

Special  screening  <or  mental  disorders 

Special  screening  for  neurological  eye  ano  ear  diseases 

Special  screening  for  cardiovascular,  respiratory   and  9enitounnar\  diseases 

Special  screening  for  otr>er  conditions 


ICD-9-CM  Codes  That  Do  Sot  Support 
Medical  \'ecessitv 

Any  ICD-9-C:M  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

Clinical  Pancreatic  Guideline  for  the 
Use  of  Tumor  Markers  in  Breast  and 
Colorectal  Cancer.  American  Societv  of 
Clinical  Oncology,  f  Clin  Oncol 
14:2843-2877,  1996. 

Chan  DW.  Beveridge  RA,  Muss  H,  et 
al.  Use  of  Triquant  BR 
Radioimmunoassay  for  Early  Detection 
of  Breast  Cancer  Reciurence  in  Patients 
with  Stage  II  and  Stage  III  Disease.  I  Clin 
Oncol  1977.  15(6):2322-2328, 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES  "  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995 
page  43.) 


2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  earh 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and.'or  symptom 
is  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  co\  ered 
by  Medicare  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
{From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52  ) 


3,  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and  or  fifth-digit 
subclassificatjons  are  provided,  thev 
must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  1|n^  full  number 
of  digits  required  for  that  code  iFrom 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44  i 

4  Diagnoses  documented  as 
"probable.  '  "suspected." 
"questionable."  "rule-out.'   or    working 
diagnosis"  should  not  be  coded  as 
though  t_hey  exist   Rather,  code  the 
conditionfs)  to  the  highest  degree  of 
certainty  for  that  encounter,  visit,  such 
as  signs,  svmptoms.  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit 
[From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1995,  page  45  ) 

5  When  a  non-specafic  ICD— 9— CM 
code  is  submitted,  the  underlving  sign, 
symptom  or  condition  must  be  related 
to  the  indications  for  the  test  above. 

Documentation  Requirements 

Indicated  if  service  request  for  CA125 
is  requested  more  frequently  than 

stipulated. 
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Mpdirare  National  Coverage  Decision 
tor  Tumor  Antigen  by  Immunoassay  CA 
15-J/CA  27.29 

Other  Names/ Abbreviations 


Code 


Description 

Imraunoassay  determinations  of  the 
serum  levels  of  certain  proteins  or 
carbohydrates  serve  as  tumor  markers. 
When  elevated,  serum  concentration  of 

HCPCS  Codes  (Alpha  Numeric,  CPT-AMA) 


these  markers  mav  reflect  tumor  size 
and  grade. 

This  policy  specifically  addresses  the 
following  tumor  antigens:  CA  15-3  and 
CA  27.29 


Descnptor 


86300 


Immunoassay  for  tumor  antigen,  quantitative;  CA  15-3  (27,29) 


Indications 

Multiplp  tumor  markers  are  available 
for  monitoring  the  response  of  certain 
malignancies  to  therapy  and  assessing 
whether  residual  tumor  exists  post- 
surgical therapv  CA  15-3  is  often 
medically  necessarv  to  aid  in  the 
management  of  patients  with  breast 
cancer.  Serial  testing  must  be  used  in 


conjunction  with  other  clinical  methods 
for  monitoring  breast  cancer.  For 
monitoring,  if  medically  necessary,  use 
consistently  either  CA  15-3  or  CA 
27.29.  not  both.  CA  27.29  is  equivalent 
to  CA  15-3  in  its  usage  in  management 
of  patients  with  breast  cancer. 


Limitations 

These  services  are  not  covered  for  the 
evaluation  of  patients  with  signs  or 
symptoms  suggestive  of  malignancy. 
The  service  may  be  ordered  at  times 
necessary  to  assess  either  the  presence 
of  recurrent  disease  or  the  patient's 
response  to  treatment  with  subsequent 
treatment  cycles. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


174.0-174.9 
175  0-1759 

198  2    

19881  

V10.3  


Description 


Breast,  primary  (female)— malignant  neoplasm  of  female  breast 
Breast,  pnmary  (male) — malignant  neopiasm  of  male  breast 
Secondary  malignant  neoplasm  (male  breast) 
Secondary  malignant  neopiasm  (female  breast) 
Personal  history  of  malignant  neopiasm.  breast 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms.  c:omplaints.  or  personal 
history  of  diseasp  or  injurv  are  not 
covered  except  as  explicitly  authorized 
bv  statute  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties, 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
(if  an  illness  or  injurv  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessitv  of  tests  mav  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessarv  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justif\ing  the  necessity 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  te,st  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 

798  0—798  9  

V15  85   

V16  1    

V16  2   

V16  4    

V16  5    

V16  6    

V16.7  


Descnption 


Sudden  death,  cause  unknown 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neopiasm.  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm,  unnary  organs 

Family  history  of  malignant  neoplasm,  leukemi 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 
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^°^^ ■  Descnption 

y,]l^    • Family  nistory  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

\/i7  a_\/i7'q 1  '^^'"''y  ^'Story  of  malignant  neoplasm  unspecified  malignant  neoplasm 

VI  /.o— V17  8  I  Family  history  of  certain  chronic  disabling  diseases 

V18,0— Visa  ,  Family  history  of  certain  other  specific  conditions 

V190— V19.8  Family  history  of  other  conditions 

V20  0— V20.2  ;  Health  supervision  of  mfani  or  child 

V28  0 — V28.9  Antenatal  screenings 

\/^  9~^^°^  Elective  surgery  for  purposes  other  tha.n  remedying  health  states 

*'53.2   ^  Fitting  and  adjustment  of  hearing  aid 

V60  0— V60  9  ;  Housing,  household  and  economic  circumstances 

^62.0   j  Unemployment 

^62''    I  Adverse  effects  of  wori<  environment 

^^•*^  Healthy  persons  accompanying  sick  pei-sons 

y^''   Persons  consulting  on  behalf  of  another  person 

v68  0— V68  9  Encounters  to-^  administrative  purposes 

^^0  0    V70  9  General  medica'  examinations 

\/74  nZvv"^  ^^     Special  screening  examinations  tor  viral  and  chlamydia  diseases 

V7^  oZu7c"q  Special  screening  examinations  for  bactenai  and  spirocheta  diseases 

V75  0— V75.9  Special  screening  examination  for  other  mfeaious  diseases 

yi^?^    Special  screening  for  malignant  r>eoplasms   respiraton,  organs 

^^^■^    Special  screening  tor  malignant  neoplasms  biadder 

\/77o^7/^^Q^  Special  screening  for  malignant  neoplasms, 'Sites  other  than  breast  cervix  anc  -ectum) 

V7R  aZ\/7a  Q  Special  screening  for  endocrine   nutntion   metabolic,  ana  immunity  diso-aers 

u-Q  oZw-Q      Special  Screening  for  disorders  of  blood  and  blood-forming  organs 

V/9  0— V/9  9  Special  screening  for  menta:  disorders 

v/R?  nZ^^  "^  Special  screening  for  neurological   eye   and  ear  diseases 

vao  oZwio  Q  Special  screening  fo'  cardiovascular  respiratory  and  genitourinary  diseases 

^o^^     v82  9 Specia'  screening  tor  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessitv 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

Clinical  Pancreatic  Guideline  for  the 
Use  of  Tumor  Markers  in  Breast  and 
Colorectal  Cancer.  American  Society  of 
Clinical  Oncology.  J  Clin  Oncol 
14:2843-2877    1996 

Chan  DW,  Beveridge  RA.  Muss  H.  et 
al.  Use  of  Triquant  BR 
Radioimmunoassay  for  Earlv  Detection 
of  Breast  Cancer  Recurrence  in  Patients 
with  Stage  II  and  Stage  III  Disease  I  Clin 
Oncol  1977,  15(6}:2322-2328, 

Bone  GG,  von  Mensdorff-Pouilly  S. 
Kenemans  P,  van  Kamp  GJ.  et  ai. 
Clinical  and  Technical  Evaluation  of 
ACS  BR  Serum  Assay  of  MUC-1  Gene 
Derived  Glycoprotein  in  Bredst  Cancer, 
and  Compared  with  CA15-3  Assays. 
Clin  Chem  1997.  43(4):585-593 

Coding  Cuidelines 

1   Anv  claim  for  a  test  listed  in 
"HCPCS  CODES  •  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician.  (Based  on  Coding  Clinic 


for  ICD-9-CM,  Fourth  Quarter  1995, 

page  43,) 

2  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  earlv 
detection  and  treatment  can  be  provided 
for  those  who  test  positn-e  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and- or  symptom 

is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test   When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  categor\-  VOL  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  mav  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screenmg  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  \'73-V82  (or 
comparable  narrat.ve!  should  be  used 
(From  C:oding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52) 

3  .\  three-digit  code  is  to  be  used 
only  if  It  IS  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassitications  are  provided,  they 


must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code,  (From 
C  oding  Clinic  for  1CD-9-CM.  Fourth 
Quarter   1995,  page  44,) 

4  Diagnoses  documented  as 
■  probable,  "  "suspected," 

questionable,"  "rule-out,"  or  "working 
diagnosis  '  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
conditionfs^  to  the  highest  degree  of 
certainty  for  that  encounter  visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  tn  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinir  for  1CD-9-CM, 
Fourth  Quarter  1995.  page  45  ] 

5  When  a  non-specific  ICD-9-CM 
code  IS  submitted,  the  underlving  sign 
symptom  or  condition  must  be  related 
to  the  indications  for  the  test  above. 
Medicare  National  C^nverage  Decision 
for  Tumor  Antigen  ijv  lmmunoasf.av  C.A 
19-9 

Other  Names  Abbreviations: 
Description 

Immunoassay  determinatiuns  of  the 
serum  levels  of  certain  proteins  or 
carbohydrates  ser\e  as  tumor  markers. 
When  elevated,  serum  concentration  of 
these  markers  may  reflect  tumur  --ize 
and  grade 

This  policy  specifically  addresses  the 
following  tumor  antigen:  CA19-9. 
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HCPCS  Codes  (Alpha  Numeric.  CPT  S  AMA) 


Code 

Descriptor 

86301   

Immunoassay  for  tumor  antigen,  quantitative.  CA  19-9 

Indications 


Multiple  tumor  markers  are  available 
fur  mnnitorint;  the  response  of  certain 
malignancies  to  therapy  and  assessing 
whether  residual  tumor  exists  post- 
s\irgical  therapy  Levels  are  useful  in 
following  the  course  of  patients  with 


established  diagnosis  of  pancreatic  and 
biliarv  ductal  carcinoma.  The  test  is  not 
indicated  for  diagnosing  these  two 
diseases.  1 


Limitatiohs 

These  services  are  not  covered  for  the 
evaluation  of  patients  with  signs  or 


symptoms  suggestive  of  malignancy. 
The  ser\'ice  may  be  ordered  at  times 
necessarv  to  assess  either  the  presence 
of  recurrent  disease  or  the  patient's 
response  to  treatment  with  subsequent 
treatment  cycles. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Description 


155  1  

156  1  

156  8  

1569  

157  0-1579 

197  8  

235  3  

235  5 

V10  09 


Malignant  neoplasm   mtratiepatic  bile  ducts 

Malignant  neoplasm  exirahepatic  bile  ducts 

Malignant  neoplasm  other  specified  sites  of  gallbladder  and  exirahepatic  bile  ducts 

Malignant  neoplasm   unspecified  pan  of  biliary  tract 

Malignant  neoplasm   pancreas 

Secondary  malignant  neoplasm,  other  digestive  organs  and  spleen 

Neoplasm  of  uncelair  behavior  liver  and  biliary  passages 

Neoplasm,  of  uncertain  behavior  other  and  unspecified  digestive  organs 

Other  personal  history  of  cancer 


Rf^asons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCF.A's  interpretation  of  its 
longstanding  policies  and  is  included  for 

;nfrirmational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
svmptoms,  complaints,  or  personal 
history  of  disease  or  injurv  are  not 
c:overed  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


V16  7   

V168   

V169 

V170-V178 
V180-V188 
V190-V198 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 

relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphvsician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justih'ing  the  necessity 
is  submitted  with  the  clciira. 

ICD-»-CM  Codes  Denied 


•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


Code 

Descnption 

798  0—798  9     

Sudden  deatti,  cause  unknown 

V15  85                

Exposure  to  potentially  hazardous  body  fluids 

V16  1    

Family  history  of  malignant  neoplasm  trachea,  bronchus,  and  lung 

Vie  2       

Family  history  of  malignant  neoplasm   other  respiratory  and  intrattioracic  organs 

V16  4        

Family  history  of  malignant  neoplasm,  genital  organs 

Vie  5         

Family  history  of  malignant  neoplasm,  unnary  organs 

Vise     

Family  history  of  malignant  neoplasm   leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 
Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 
Family  hision/  of  malignant  neoplasm   unspecified  malignant  neoplasm 
Family  history  of  certain  chronic  disabling  diseases 
Family  history  of  certain  other  specific  conditions 
Family  history  of  other  conditions 
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^°^^ _^_^  Descnption 

V20-C>-V20  2  Health  superk^ision  of  infant  or  child 

V28  0-V28  9  Antenatal  screenings 

UR^  o~'^^°  ^  Elective  surgery  for  purposes  other  than  remedying  health  states 

^^3.2   Fitting  and  adjustment  of  hearing  aid 

y60.0-\/60.9  I  Housing   household   and  economic  circumstances 

^62  0    Unemployment 

^^^2  1     Adverse  effects  of  worv  environment 

^^^  ^    Healthy  persons  accompanying  sick  persons 

^^^^    Persons  consulting  on  behalf  o*  another  persor 

V68.0-V68.9  Encounters  for  administrative  purposes 

V70  0-V70  9  General  medical  examinations 

wa  olwd  Q^  ' Special  screening  examinations  tor  vira:  and  chlamydia  diseases 

?/.l^  nlv/7c  Q  Special  screening  examinations  for  bactenai  and  spirocheta  diseases 

V7fi  ^  Special  screening  examination  for  other  infectious  diseases 

yi3?.    Special  screening  for  malignant  neoplasms  respiratory  organs 

y  °^     Special  screening  for  malignant  neoplasms   bladder 

((^^^~^^^-^  Special  screening  for  malignant  neoplasms   (sues  other  than  breast  cervix  and  rectum) 

V7R  oIuTo  Q  Special  screening  for  endocnne   nutntion   metabolic   and  immunity  disorders 

WQ  oI\/-Q  □  ■■"- Special  screening  tor  disorders  of  blooo  and  blood-form. ng  organs 

V79  0-V/9  9  Special  screening  for  mental  disorders 

VH?  nZv/R?  R  Special  screening  for  neurological   eye   ana  ear  diseases 

v/ao  alwoo  a  Special  screening  for  cardiovascular  respiratory   ana  gemtojnnary  diseases 

VB^  U-VB2  9  Special  screening  for  other  conditions 


1CD-9-CM  Codes  That  Do  Sot  Support 
Medical  Mecessitv 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

Clinical  Pancreatic  Guideline  for  the 
Use  of  Tumor  Markers  in  Breast  and 
Colorectal  Cancer.  American  Society  of 
Clinical  Oncology.  [  Clin  Oncol 
14;2843-2877.  1996. 

Richter  JM.  Christensen  MR.  Rustgi 
AK.  and  Silverstein  MD.  The  Clinical 
Utility  of  the  CA  19-9 
Radioimmunoassay  for  the  Diagnosis  of 
Pancreatic  Cancer  Presenting  as  Pain  or 
Weight  Loss:  A  Cost  Effective  Analysis. 
Arch  Intern  Med  1989,  149:2292-2297. 

Safi  F,  SchlosseVV,  Falkenreck  S,  et. 
al.  Prognostic  Value  of  CA  19-9  Serum 
Course  in  Pancreatic  Cancer. 
Hepaetogastroenterology  1998  Jan-Feb; 
45(19):253-9. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995, 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 


disease  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 
IS  a  diagnostic  test,  not  a  screening  In 
these  cases,  the  sign  or  s\-mptom  should 
be  used  to  explain  the  reason  for  the 
test  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  categor\  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  1CD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  521 

3  A  three-digit  code  is  to  be  used 
only  if  It  is  not  further  subdivided 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM   Fourth 
Quarter.  1995,  page  44  ) 

4  Diagnoses  documented  as 
"probable.  "  "suspected," 

"questionable.  "   'rule-out.  '  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist  Rather,  code  the 
condition(s)  to  the  highest  degree  of 


certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1995.  page  45. j 

5   When  a  non-specific  1CD-9-CM 
code  IS  submitted,  the  underlying  sign, 
symptom  or  condition  must  be  related 
to  the  indications  for  the  test  above 

Medicare  National  Coverage  Decision 
for  Prostate  Specific  Antigen 

(Jther  \ames,  Abbreviations  Total  PS.^ 

Descnption 

PSA.  a  tumor  marker  for 
adenocarcinoma  of  the  prostate,  can 
predict  residual  tumor  in  the  post- 
operative phase  of  prostate  cancer. 
Three  to  six  months  after  radical 
prostatectomy,  PS.^  is  reported  to 
provide  a  sensitive  indicator  of 
persistent  disease  Six  months  following 
introduction  of  antiandrogen  therapy, 
PS.^  IS  reported  as  capable  of 
distinguishing  patients  with  favorable 
response  from  those  m  whom  limited 
response  is  anticipated   PS.^  when  used 
m  conjunction  with  other  prostate 
cancer  tests,  such  as  digital  rectal 
examination,  may  assist  in  the  decision 
making  process  for  diagnosing  prostate 
cancer  PSA  also.  ser\es  as  a  marker  in 
following  the  progress  of  most  prostate 
tumors  once  a  diagnosis  has  been 
established  This  test  is  also  an  aid  in 
the  management  of  prostate  cancer 
patients  and  in  detecting  metastatic  or 
persistent  disease  in  patients  following 
treatment 
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HCPCS  Codes  (alpha  numeric,  CPT  t  AMA) 

Code 

Descriptor 

84153       .  .   . 

Prostate  Soecific  Antiaen  (PSA),  total 

Indications 

PSA  IS  (jf  proven  valut'  in 
differentiating  benign  from  malignant 
disease  in  men  with  lower  urinary  tract 
signs  and  symptoms  (e.g.,  hematuria, 
slow  urine  stream,  hesitancy,  urgency. 
frequencv.  nocturia  and  incontinence) 
as  well  as  with  patients  with  palpablv 
abnormal  prostate  glands  on  physician 
exam,  and  in  patients  with  other 
laborator\'  or  imaging  studies  that 


suggest  the  possibility  of  a  malignant 
prostate  disorder.  PSA  is  also  a  marker 
used  to  follow  the  progress  of  prostate 
cancer  once  a  diagnosis  has  been 
established,  such  as  in  detecting 
metastatic  or  persistent  disease  in 
patients  who  may  require  additional 
treatment  PSA  testing  may  also  be 
useful  in  the  differential  diagnosis  of 
men  presenting  with  as  yet  undiagnosed 
disseminated  metastatic  disease. 


Limitations 

Generally,  for  patients  with  lower 
urinary-  tract  signs  or  symptoms,  the  test 
is  performed  only  once  per  year  unless 
there  is  a  change  in  the  patient's 
medical  condition.  Testing  with  a 
diagnosis  of  in  situ  carcinoma  is  not 
reasonably  done  more  frequently  than 
once,  unless  the  result  is  abnormal,  in 
which  case  the  test  may  be  repeated 
once. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Descnptiofi 


185  

188  5  

196  5  

196  6   

196  8 
198  5 

198  82   

233  4 

236  5   

239  5 
596  0 

599  6   

599  7   

601  9 

602  9   

788  20   

788  21  

788  30   

788  41   

788  43  

788  62   

790  93  

793  6793.7 

794  9   

V10  46  


Malignant  neoplasm  of  prostate 

Malignant  neoplasm  of  bladder  neck 

Secondary  malignant  neoplasm  lymph  nodes  inguinal  region  and  lower  limb 

Secondar/  malignant  neoplasm  intrapelvic  lymph  nodes 

Secondary  malignant  neoplasm,  lymph  nodes  of  multiple  sites 

Secondary  malignant  neoplasm  bone  and  bone  marrow 
i  Secondary  malignant  neoplasm,  genital  organs 
I  Carcinoma  m  situ,  prostate 
:  Neoplasm  of  uncertain  behavior  of  prostate 
1  Neoplasm  of  unspecified  nature,  other  genitounnary  organs 

Bladder  neck  obstruction 

Urinary  obstruction   unspecified 

Hematuria 

Unspecified  prostatitis 

Unspecified  disorder  of  prostate 

Retention  of  unne   unspecified 

Incomplete  bladder  emptying 

Urinary  incontinence  unspecified 

Unnan/  frequency 

Noctuna 

Slowing  of  urinary  stream 

Elevated  prostate  specific  antigen 

Non-specific  abnormal  result  of  radiologic  examination,  evidence  of  malignancy 
i  Bone  scan  evidence  of  malignancy 
I  Personal  history  of  malignant  neoplasm,  prostate 


Heasons  for  Denial 

Sole:  This  sfc  iinn  vvds  not  negotiated  by 
the  Negotidieil  Rulemaking  Committee.  This 
section  itK  hides  HC.F.A  s  interpretation  of  its 
Itingstanding  polu  les  and  is  included  for 
inffirmaiional  purposes. 

•  Tests  for  screening  purposes  that 
aie  performed  in  the  ahsence  of  signs, 
symptoms,  complaints,  or  personal 
histnr\  of  disease  or  injur\-  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 


•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 
in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphvsician  practitioner)  through 
documentation  in  the  physician's  office 
mav  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  lC,L)-9-C>M  code 
or  narrative  diagnosis  listed  as  covered 
m  the  policv  unless  other  medical 


documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treadng  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
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performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 


Descnption 


/  98  0-798  9  Sudden  death  cause  unknown 

y.]^^^  Exposure  to  potentially  hazardous  body  fluids 

y,]tl    Family  history  of  malignant  neoplasm   trachea   bronchjs   and 'jng 

y.lz^':    Family  history  of  malignant  neoplasm   other  respiratorv  ana  intrathoracic  organs 

^  °^  Family  history  of  malignant  neoplasm  genitai  oraans 

^jl^P^   Family  history  of  malignant  neoplasm   jnnary  organs 

y.]^y   Family  history  of  malignant  neoplasm   leukemia 

y.^l  '^3"^''y  ^'S'ory  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms- 

^'°q  I  Family  history  of  malignant  neoplasm  other  spec'fieo  maignant  neoplasm 

V17  o-v'i'tb I  Family  history  of  malignant  neoplasm   unspecified  malignant  neoplasm 

ui«  nlwiB  Q  Family  history  of  certain  chron«;  disabling  diseases 

uiQ  oIuiQ  o  Family  history  ot  certain  other  specific  conditions 

V19  0-V19  8  Family  history  of  other  conditions 

V20,0-V20  2  Health  supen/ision  of  infant  or  child 

V28  0-V28  9  Antenatal  screenings 

v^  5~^^°^  Elective  surgery  for  purposes  other  than  remedyma  neaith  states 

y.  Fitting  and  adjustment  of  heanng  aid 

uco  n~^^'^  Housing,  household   and  economic  circumstances 

''°2  0    Unemployment 

^"^^    Adverse  effects  ot  worv  environment 

y.^^^    ♦••••■  •"'eatthy  persons  accompanying  sick  persons 

v/R«  rLucQ Persons  consulting  on  behalf  of  another  person 

V68.0-V68  9  Encounters  tor  administrative  purposes 

v70  0-V70  9  Genera!  medicai  examinations 

V74  nlwd  Q^  Special  screening  examinations  for  vira^  and  chlamydial  diseases 

yjl^yit  Q  Special  screening  examinations  for  bactenai  and  spirocheta  diseases 

V7R  n  Special  screening  examination  for  other  infectious  diseases 

yZ^?.    Special  screening  for  malignant  neoplasms  respiratory  organs 

V7K  d?_\/7R  Q Special  screening  tor  rriahgnant  neoplasms   bladder 

}J^^^"^^^„^  Spec'a'  screening  tor  malignant  neoplasms  (SHes  other  than  oreasi  cer.-  x  ana  rectum) 

\/7fl  ruv7fl  Q  ' Special  screening  for  endocnne   nutrition   metabo.ic.  and  immunity  disorders 

\/7Q  oI\/7Q  Q  Special  screening  for  disorders  of  Wood  and  bioodformtna  organs 

v^y  u-v/9  9  Special  screening  for  mental  disorders 

Vfli'alvRi'R  Special  screening  for  neurological  eye  and  ear  diseases 

VHQ  nlwQo  Q  " Special  screening  for  cardiovascular  respiratory,  and  genitounnary  diseases 

VB^  u-VB^  9  Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-*-CM  sections  above. 

Sources  of  Information 

Laboratory  Test  Handbook.  3rd 
edition,  pp.  338-340. 

Cooner  WH,  Mosley  BR.  Rutherford 
CL,  et  al.  Prostate  Cancer  Detection  in  a 
Clinical  Urological  Practice  bv 
Ultrasonography.  Digital  Rectal 
Examination  and  Prostate  Specific 
Antigen.  I.Urol.l990;143:  1146-1154 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES'  above  must  be 
submitted  with  an  1CD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  bv 
the  physician.  (Based  on  Coding  Clinic 
for  ICD-9-CM,  Fourth  Quarter  1995. 
page  43.) 


2   Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  earlv 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspecrted  diagnosis  because 
the  patient  has  a  sign  and/ or  symptom 
IS  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  IS  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VQ] .  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  \'28  or  V73-\'82  (or 


comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1996.  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  IS  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  thev 
must  be  assigned   A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44.) 

4.  Diagnoses  documented  as 
probable."  "suspected.' 

■questionable,'   "rule-out.  "  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
conditionfs)  to  the  highest  degree  of 
certainty  for  that  ent  ounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
drsease  or  other  reasons  for  the  visit. 
fFrom  Coding  Clinir  for  !(;D-9-CM. 
Fourth  Quarter  1993.  page  45.1 

5  When  a  non-specific  ICD-9-(;M 
code  IS  submitted   the  underlying  sign. 
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svmptdni  or  rondition  must  be  related 
to  the  indic.dtinns  for  the  test  above. 

6  To  show  elevated  PSA.  use  ICD-9- 
CM  code  790.93  (Elevated  prostate 
specific  antigen).  If  a  more  specific 
diagnosis  code  has  been  made,  use  the 
code  for  that  diagnosis. 

Medicarv  \atinnal  Coverage  Decision 
for  Gamma  Glutamvl  Transferase 

Other  Sames/Abbreviations:  GGT 

Description 

Gamma  glutamyltransferase  (GGT)  is 
an  intracellular  enzyme  that  appears  in 
blood  following  leakage  from  cells 
Renal  tubules,  liver,  and  pancreas 
contain  high  amounts,  although  the 
measurement  of  GGT  in  serum  is  almost 
always  used  for  assessment  of 
hepatobiliary'  function.  Unlike  other 


enzymes  which  are  found  in  heart, 
skeletal  muscle,  and  intestinal  mucosa 
as  well  as  liver,  the  appearance  of  an 
elevated  level  of  GGT  in  serum  is  almost 
always  the  result  of  liver  disease  or 
injurv   It  is  specificallv  useful  to 
differentiate  elevated  alkaline 
phosphatase  levels  when  the  soiu-ce  of 
the  alkaline  phosphatase  increase  (bone, 
liver,  or  placenta!  is  unclear.  The 
combination  of  high  alkaline 
phosphatase  and  a  normal  GGT  does 
not,  however,  rule  out  liver  disease 
completalv 

As  well  as  being  a  very  specific 
marker  of  hepatobiliary  function,  GGT  is 
also  a  verv  sensitive  marker  for 
hepatocellular  damage  Abnormal 
concentrations  typitallv  appear  before 
elevations  of  other  liver  enzymes  or 
bilirubin  are  evident.  Obstruction  of  the 


biliary  tract,  viral  infection  (e.g.. 
hepatitis,  mononucleosis),  metastatic 
cancer,  exposure  to  hepatotoxins  (e.g.. 
f)rganic  solvents,  drugs,  alcohol),  and 
use  of  drugs  that  induce  microsomal 
enzymes  in  the  liver  (e.g..  cimetidine. 
barbiturates,  phenytoin.  and 
carbamazepine)  all  can  cause  a 
moderate  to  marked  increase  in  GGT 
serum  concentration.  In  addition,  some 
drugs  can  cause  or  exacerbate  liver 
dysfunction  (e.g.,  atorvastatin. 
troglitazone.  and  others  as  noted  in  FDA 
Contraindications  and  Warnings.) 

GGT  is  useful  for  diagnosis  of  liver 
disease  or  injury,  exclusion  of 
hepatobiliary  involvement  related  to 
other  diseases,  and  patient  management 
during  the  resolution  of  existing  disease 
or  following  injury. 


HCPCS  Codes  (alpha  numeric,  CPT  £  AMA) 

Code 

Descriptor 

1 

82977  

1 
Glutamyltransferase,  gamma  (GGT) 

Indications  known  to  cause  liver  involvement  (e.g.,       not  necessary  to  repeat  a  GGT 

1   To  provide  information  about  ^''^^'^f "  "^f  .''^•^^'  malnutrition.                     determination  after  a  normal  result  has 

known  or  suspected  hepatobiliary  disorders  of  iron  and  mineral                         been  obtained  unless  new  indications 

disease  for  example                      '  metabolism,  sarcoidosis,  amyloidosis,         are  present. 

a.  following  chronic  alcohol  or  drug  ^^P^s-  and  hvpertension)                                  If  the  GGT  is  the  only  "liver"  enzyme 
ineestion  ■*  ^"  assess  liver  function  related  to         abnormally  high,  it  is  generally  not 

b.  following  exposure  to  hepatotoxins:  gasU-ointestinai  disease                                    necessary  to  pursue  further  evaluation 

c.  when  using  medication  known  to  5.  To  assess  liver  function  related  to         for  liver  disease  for  this  specific 
have  a  potential  for  causing  liver  pancreatic  disease                                          indication. 

toxicity  (e.g.,  following  the  drug  6.  To  assess  liver  function  in  patients           When  used  to  determine  if  other 

manufactiuer's  recommendations);  or  subsequent  to  liver  transplantation               abnormal  enzyme  tests  reflect  liver 

d.  following  infection  (eg,  viral  7  To  differentiate  between  the                  abnormality  rather  than  other  tissue,  it 
hepatitis  and  other  specific  infections  different  sources  of  elevated  alkaline            generally  is  not  necessary  to  repeat  a 
such  as  amebiasis,  tuberculosis,  phosphatase  activity                                      GGT  more  than  one  time  per  week, 
psittacosis,  and  similar  infections)  ,       .      .                                                            Because  of  the  extreme  sensitivity  of 

2.  To  assess  liver  injury/function  Limitations                                                       qqj  as  a  marker  for  cytochrome  oxidase 

following  diagnosis  of  primarv  or  When  used  to  assess  liver  dysfunction     induction  or  cell  membrane 

secondarv  malignant  neoplasms  secondary  to  existing  non-hepatobiliary       permeability,  it  is  generally  not  useful 

.3  To  assess  liver  injury/ function  in  a  disease  with  no  change  in  signs.                    in  monitoring  patients  with  known  liver 

wide  varietv  of  disorders  and  diseases  symptoms,  or  treatment,  it  is  generally         disease. 

ICD-9-CM  Codes  Covered  by  Medicare  Program 

Code  Description 

: \ ■ 

003  1  !  Salmonella  septicemia 

006  0-006  9       Amebiasis 

014  00-014  86      .  Tuberculosis  ot  intestines  peritoneum,  and  mesenteric  glands 

017  90-017  96       Tuberculosis  ot  other  specified  organs 

018  90-018  96     Miliary  tuberculosis   unspecified 

020  0-020  9  Plague 

022  3       Antfirax  seoticemia 

027  0 Listenosis 

027  1  ErysipelotMrix  infection 

030.1  Tuberculoid  leprosy  [Type  T] 

032  83    Diphtrieritic  pentomtis 

036  1      Meningococcal  enceptialitis 

036  2        Meningococcemia 

038  0-038  9  Septicemia 

039  2     Aclinomycotic  infections  abdominal 

040  0 Gas  gangrene 
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^^^ J Description 

^ -• ; Human  immunodeficie^y  virus  (HIV)  disease 

"^■0  Eczema  herpeticum 

^^^^  Herpetic  septicemia 

060  0-060  1  Yellow  fever 

070  0-070  9  I  Viral  hepatms 

'^^2  ^^  Mumps  riepatitis 

^^^'-'    Ornithosis   with  pneumonia 

^^^•® • Other  specified  diseases  due  to  Coxsackie  virus 

^'^  Infectious  mononucleosis 

^^^^  Cytomegalovirai  disease 

^^^  ^^  I  Unspecified  virai  infection 

082  0-082  9 Tick-bome  nckettsioses  stet 

z^  ^     Other  pernicious  complications  of  malaria 

„QQ  Q,  Chagas  disease  wth  cgan  involvement  other  than  heart 

'JO<io^  Lyme  disease 

*^^^  ^2  Secondapy-  syph.litic  hepatitis 

^^^3      Syphilis  of  liver 

'"^  ^     Leptospirosis  tcterohemormagica 

'^^^.5    Candidiasis  disseminated 

ll^^  Infection  by  Histopiasma  capsuiaturr  w-thou-  mention  of  manifestation 

''^'-'=   j  Schistosomiasis  unspecified 

^21  1  I  Clonorchiasis 

^^^  3  ]  Fasciohasis 

^"^  Echinococcus  granulosus  mfect'on  of  I've-' 

1^^^      Echinococcjs  multilocuians  •nfection  of  iiver 

^  Echinococcosis   unspecified   of 'iver 

]r?'^  Echinococcus  other  and  unspecified 

.^     Hepatitis  due  to  toxoplasmos.s 

'•^5  Sarcoidosis 

iftn  a^iR^  Q  ■ Malignant  neoplasm  of  digestive  organs  and  peritoneum 

^^" X!^^^  Q  Malignant  neoplasm  of  respiratory  and  intrathoracic  organs 

i7Q_ioQQ     ■ Malignant  neoplasm  of  bone  connective  tissue  ski"  and  breast 

9nnrYV.9n    Malignant  neopiasm  of  genitounnarv  organs 

200  00-208  91  Malignant  neopiasn-  of  lymphatic  and  hematopoietic  ussje 

il^  ^    Benign  neoplasm  of  "ver  and  biliary  passages 

V.'y    Benign  neopiasm  of  pancreas  except  isiets  o'  Langernans 

^      7^    Benign  neoplasm  of  is.ets  of  Langerhians 

Z^        Hemangioma  of  mtra-abdominai  structures 

^rr  ^     Carcinoma  in  situ  of  other  and  unspecified  parts  o*  -^lestirre 

^r:  g     Carcinoma  m  situ  of  liver  and  biliary  system 

9^^'a_oio  Q '  Carcinoma  in  situ  other  and  unspecified  digestive  organs 

dJbxy-238  9  Neoplasms  of  uncertain  behavior 

ncA^  o,r^^o' Neoplasm  of  unspecified  nature  of  digestive  system 

250  00-250.93 Diabetes  melntus 

2^2  '-'     Hyperparathyroidisrn 

^^^^      Mainutntion  of  mud  degree 

^®3  ^     Unspecified  protem-caione  malnutrition 

2680      Rickets  active 

268  2       Osteomalacia  unspecified 

269  0     Deficiency  of  vitamin  K 

ZyZn  Other  disturbances  of  aromatic  ammo  acid  metabolism 

2^°-^ Unspecified  disorder  of  amino  acio  metabolism 

2' '-0 Glycogenosis 

2'2-" Pure  hypercholesterolemia 

2^2.1  PLire  hyperglyceridemia 

2'2.2 Mixed  hyperlipidemia 

^^2  "*     Other  and  unspecified  hypehipidemia 

2'2-7  Lipidoses 

2^2.9 , Unspecified  disorder  of  lipoid  metabolism 

2'5-0 Disorders  of  iron  metatx>lism 

2'^-^  Disorders  of  copper  metabolism 

2^^  3  Disorders  of  phosphorus  rT>etabolism 

275  40-275.49 Disorders  ot  calcium  rnetabolism 

2^^-^  I  Disorders  of  porphynn  metatx>lism 

2'7.3  Amyloidosis 

2^-^ I  Disorders  ot  bilirubin  excretion 

pI!  L.,«„  ." I  Ot^ier  deficiencies  of  circulating  enzymes 

^^82  60-282  69 i  Sickle  cell  anemia 

286  6 Defibrination  syndrome 

286.7 Acquired  coagulation  factor  deficiency 

2894      I  Hypersplenism 

291  0-291.9 I  Alcoholic  psychoses 

303  00-303  03 \  Acule  alcoholic  intoxication  . 

303  90-303.93 !  Other  and  unspecified  alcohol  dependence 
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Code 


Description 


304  0-304  9      .. 

305  00-305  93  . 

357  5        

359  2  

452  

453  0-453.9  

4560-45621  ... 
555(^555  9  

556  0-556  9    .... 

557  0 

558  1-558  9     ... 
560  0-560  9    ,,.. 

562  01      

562  03      

562  11       

562  13     

567  0-567.9  

569  83      

570 

571  0-571  9    .... 

572  0-572.8  

573  0-573  9  

574  00-574  91 

575  0-575  9    ... 

576  0-576  9  .... 

581  0-581  9  .... 

582  0-582  9     .. 

583  0-583  9    .. 

584  5-584.9  .... 

585  

586  

587  

588  0-588  9     .. 
590  00-590  9  .. 

642  5      

646  7      

782  4     

789  1      

790  4     

790  5 

960  0-979  9    ... 
980  0-989  89  .. 
V42  7 
V58  61-V58  69 

V67  1       

V67  2     

V67  51     


Drug  dependence 
Non-dependen!  abuse  of  drugs 
Alcoholic  polyneuropathy 
Myotonic  disorders 
Portal  vein  thrombosis 
Other  vein  embolism  and  thrombosis 
Esophageal  varices 
Regional  enteritis 
Ulcerative  colitis 

Acute  vascular  insufficiency  of  intestine 
Other  noninfectious  gastroenteritis  and  colitis 
Intestinal  obstruction  without  mention  of  hernia 
Diverticulitis  of  small  intestine  (without  mention  of  hemorrhage) 
Diverticulitis  of  small  intestine  with  hemorrhage 
Diverticulitis  of  colon  (without  mention  of  hemorrhage) 
Diverticulitis  of  colon  with  hemorrhage 
Pentonitis 

Perforation  of  intestine 
Acute  and  subacute  necrosis  of  liver 
Chronic  liver  disease  and  cirrhosis 
Liver  abscess  and  sequelae  of  chronic  liver  disease 
Other  disorders  ot  liver 
Cholelithiasis 

Other  disorders  of  gallbladder 
Other  disorders  of  biliary  tract 
Nephrotic  syndrome 
Chronic  glomerulonephritis 

Nephritis  and  nephropathy  not  specified  as  acute  or  chronic 
Acute  renai  failure 
Chronic  renal  failure 
Renai  failure   unspecified 
Renal  sclerosis  unspecified 
Disorders  resulting  from  impaired  renal  function 
Infections  of  kidney 
Severe  pre-eclampsia 
Liver  disorders  in  pregnancy 
Jaundice   unspecified   not  of  newborn 
Hepatomegaly 

Nonspecific  elevation  of  levels  of  transaminase  or  lactic  acid  dehydrgenase 
Other  nonspecific  abnormal  serum  enzyme  levels 
Poisoning  by  drugs  medicinal  and  biological  substances 
Toxic  effects  of  substances  chiefly  nonmedical  as  to  source 
Organ  replaced  by  transplant   liver 
Long  term  icurrent.i  drug  use 
Follow-up  examination  radiotherapy 
Follow-up  examination   chemotherapy 

Follow-up  examination  after  completed  treatment  with  high-nsk  medications,  not  elsewhere  clas- 
sified 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
thf  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informatinnal  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injur\-  are  not  covered 
according  to  the  statute. 


•  Failure  to  provide  documentation  of 

the  medical  necessity  of  tests  may  result 
in  denial  of  claims  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphvsit.ian  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
IS  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-S-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 


documentation  justifying  the  necessity 
is  submitted  with  the  claim. 

•  If  a  national  or  local  policy 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessary,  unless  it  is 
submitted  with  documentation 
justifying  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
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performed  wdll  result  in  denial  of 
claims. 

ICD-9-CM  Codes  Denied 

^°'^^ Descnption 

798  0-798.9  Sudden  death,  cause  unknown 

ylt^^  Exposure  to  potentially  hazardous  body  fluids 

y,g  2  Family  history  of  malignant  neoplasm,  trachea  bronchus  and  ung 

Vifi  4   ^^^'^^  ^'^^°^  °'  mahgnant  neoplasm   other  respiraton,  and  intrathoracic  organs 

/^  °-^  Family  history  of  malignant  neoplasm  genital  organs 

y.pp   Family  history  of  malignant  neoplasm   unnary  organs 

^]gj   Family  history  of  malignant  neoplasm   leukemia 

Vie  o   c^"^''^  *^'^^°^  °'  ^a"9nant  neoplasm  other  lymphatc  ana  hematopoietic  neoplasms 

w.g  Q   Family  history  of  malignant  neoplasm   other  specified  mangnant  neoplasm 

V17  n-ui'ffl ''^"^''^  ^'^'""^  °*  malignant  neoplasm,  unspecified  malignant  neoplasm 

wi«  ruv/iB  ft  ''^"^''^  history  of  ceriain  chrome  disabling  diseases 

V1Q  rCuiQ  Q  ''^"^''^  history  of  certain  other  specific  conditions 

von  rCv/on  o  ^^"^''^  ^'^'°'^  °'  °'^®'  conditions 

V20,(>-V20,2  Heatth  supervision  o«  mfant  or  child 

V28  0-V28  9  Antenatal  screenings 

}{!?  ?~^^°  ^  Elective  surgery  for  purposes  other  than  remedvinc  neaith  states 

Vfinn-v/Rfi  Q ^'"'"^  ^^^  adjustment  of  heanng  aid 

v/fio  n  Housing  household  and  economic  circumstances 

^'=>^^  Unemployment 

^^^  "1^    Adverse  effects  of  worV  environment 

y.tt<    Healthy  persons  accompanying  sick  persons 

v/RH  n_\/fto  Q Persons  consulting  on  behalf  of  another  person 

UTn  fLv/To  o  Encounters  for  administrative  purposes 

WT  ol  " General  medical  examinations 

V74  cZvtI  q^  ■ Special  screening  examinations  for  virai  and  chlamydial  diseases 

I-7ITL7I  Q  Special  screening  examinations  for  bactenai  and  spirocheta.  diseases 

V7fi  n  Special  screening  examination  for  other  infectious  diseases 

/L^"  Special  screening  for  malignant  neoplasms   respiratory  organs 

Wfi  4?-V7fi  Q Special  screening  for  malignant  neoplasms  bladder 

yjT^JJZa     f^^'^'  ^'■^"'"9  'or  malignant  neoplasms   (sites  other  than  breast  cervix  and  rectum  1 

V7R  fCwH  Q  Special  screening  for  endocnne.  nutntion,  metabolic   ana  immunity  disorders 

\/7Q  ruu7Q  Q  Special  screening  for  disorders  of  blood  and  blood-forming  organs 

VRn  ruvan  T  Special  screening  for  mental  disorders 

Vfti  nIvR?  K  Special  screening  tor  neurological,  eye  and  ear  diseases 

lolTlol  Q  ^P®^'^'  screening  for  cardiovascular  respiratory  and  gemtounnary  diseases 

J^°2__Z~:     Special  screening  for  other  conditions 


ICD-9-CM  Codes  That  Do  \ht  Support 
Medical  Necessitv 

Any  ICD-g-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

Ockner,  R.K.,  "Clinical  approach  to 
liver  disease."  in  Wyngaarden.  I.B.,  and 
Smith,  L.H.  (eds.),  Cec;7  Textbook  of 
Medicine  (18th  ed.),  1988.  V.'.B 
Saunders,  pp.  808-809. 

Ockner,  R.K.,  "Laboratory  tests  in 
liver  disease,"  in  Wyngaarden,  J.B  ,  and 
Smith,  L.H.  (eds.),  Cecil  Textbook  of 
Medicine  (18th  ed.),  1988.  W.B. 
Saunders,  pp.  814-817. 

Gomall,  A.G.,  and  Goldberg,  D.M., 
"Hepatobihary  Disorders,"  in  Gomall, 
A.G.  (ed.)..  Applied  Biochemistry  of 
Clinical  Disorders  (2nd  ed.).  1986,  j.B. 
Lippincott,  pp.  211-246. 

Scharschmidt,  B.F.,  "Parasitic, 
bacterial,  fungal,  and  granulomatous 
hver  disease,"  in  Wyngaarden,  J.B..  and 
Smith,  L.H.  (eds.),  Cecil  Textbook  of 


Medicine  flSth  ed  l  1988.  W  B. 
Saunders,  pp  834-838 

Pincus.  MR.  and  Schaffner,  J.A., 
"Assessment  of  liver  function."  in 
Henr\-.  JB.  ted  ),  Clinical  Diagnosis  and 
Management  by  Laboraton  Methods 
(19di  ed  ).  1996.  W.B.  Saunders,  pp 
253-267 

Bordley.  DR.  Nattinger.  A.B  .  et  al 
"Gastrointestinal.  Hepatobiliary  and 
Pancreatic  Problems.  '  in  Panzer,  R.J., 
Black.  E.R..  and  Griner.  P.F  (eds). 
Diagnostic  Strategies  for  Common 
Medical  Problems.  1991,  American 
College  of  Physicians,  pp  94-185. 

Tietz.  \  W'ted.j.  Clinical  guide  to 
Laboraton-  Tests  (3rd  ed  ).  1995.  pp 
286-287 

Zakim,  D  .  and  Boyer.  T  D  . 
Hepatology-  {2nd  ed.').  1990.  W.B.     ■' 
Saunders. 

Dufour.  DR.  Clinical  Use  of 
Laboratory  Data:  A  Practical  Guide. 
1998.  Williams  and  Wilkins.  pp   142- 
155. 

Hani  son  s  Principles  of  Internal 
Medicine  {\4th  ed  ).  1998.  McGraw  Hill 


Wallach.  I  ,  Interpretation  of 
Diagnostic  Tests.  1996,  Little  Brown  and 
Co 

Illustrated  Guide  to  Diagnostic  Tests 
i2nd  ed  ,.  1997,  Springhouse 
Corporation 

Sleisenger  and  Fordtrans's 
Gastrointestinal  and  Uver  Disease  :6th 
ed.i,  1997   \V  B    Saunders. 

Coding  Guidelines 

1    .\n\  claim  for  a  test  listed  in 
HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  d 
diagnosis  has  not  been  established  bv 
the  physician   (Based  on  Coding  Clinu 
for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease  Screening  tests  are  performed 
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when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  riile  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 
is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V'73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-^-CM, 
Fourth  Quarter  1996,  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided. 
Where  fourth-digit  and/or  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned   A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995.  page  44.) 

4.  Diagnoses  documented  as 
"probable."  "suspected." 
"questionable,"  "rule-out,"  or  "working 
diagnosis"  should  not  be  coded  as 
though  thev  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter'visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1995.  page  45.) 

5.  When  a  non-specific  lCI>-9  code  is 
submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indications  for  the  test  above 
Medicarp  Sationcil  Coverage  Decision 
for  Hepatitis  Panel 

Description 

This  panel  consists  of  the  following 
tests: 
Hepatitis  B  surface  antigen  (HBsAg) 

(CPT  87340) 
Hepatitis  C  antibody  (CPT  86803) 
Hepatitis  B  core  antibody  (HBcAb),  IgM 

Antibody  (CPT  86705) 
Hepatitis  A  antibody  (HAAb),  IgM 

Antibody  (CPT  86709) 

Hepatitis  is  an  inflammation  of  the 
liver  resulting  from  viruses,  drugs, 


toxins,  and  other  etiologies.  Viral 
hepatitis  can  be  due  to  one  of  at  least 
five  different  viruses,  designated 
Hepatitis  A.  B.  C.  D,  and  E.  Most  cases 
are  caused  by  Hepatitis  A  virus  (HAV), 
Hepatitis  B  virus  (HBV),  or  Hepatitis  C 
virus  (HCV). 

HAV  is  the  most  common  cause  of 
hepatitis  in  children  and  adolescents  in 
the  United  States.  Prior  exposure  is 
indicated  by  a  positive  IgG  anti-HAV. 
Acute  HAV  is  diagnosed  by  IgM  anti- 
HAV.  which  typically  appears  within 
four  weeks  of  exposure,  and  which 
disappears  within  three  months  of  its 
appearance,  IgG  anti-HAV  is  similar  in 
the  timing  of  its  appearance,  but  it 
persists  indefinitely.  Its  detection 
indicates  prior  effective  immunization 
or  recovery'  from  infection.  Although 
HAV  is  spread  most  commonly  by  fecal- 
oral  exposure,  parenteral  infection  is 
possible  during  the  acute  viremia  stage 
of  the  disease.  After  exposure,  standard 
immune  globulin  may  be  effective  as  a 
prophylaxis. 

HBV  produces  three  separate  antigens 
(surface,  core,  and  e  (envelope) 
antigens)  when  it  infects  the  liver, 
although  only  hepatitis  B  surface 
antigen  (HBsAg)  is  included  as  part  of 
this  panel   Following  exposure,  the 
body  normally  responds  by  producing 
antibodies  to  each  of  these  antigens;  one 
of  which  is  included  in  this  panel: 
hepatitis  B  surface  antibody  (HBsAb)- 
IgM  antibody  .  HBsAg  is  the  earlier 
marker,  appearing  in  serum  four  to  eight 
weeks  after  exposure,  and  typically 
disappearing  within  six  months  after  its 
appearance.  If  HBsAg  remains 
detectable  for  greater  than  six  months, 
this  indicates  chronic  HBV  infection. 
HBcAb,  in  the  form  of  both  IgG  and  IgM 
antibodies,  are  next  to  appear  in  serum, 
typically  becoming  detectable  two  to 
three  months  following  exposure.  The 
IgM  antibody  gradually  declines  or 
disappears  entirely  one  to  two  years 
following  exposure,  but  the  IgG  usually 
remains  detectable  for  life.  Because 
HBsAg  is  present  for  a  relatively  short 
period  and  usually  displays  a  low  titer, 
a  negative  result  does  not  exclude  an 
HBV  diagnosis.  HBcAb.  on  the  other 
hand,  rises  to  a  much  higher  titer  and 
remains  elevated  for  a  longer  period  of 
time,  but  a  positive  result  is  not 
diagnostic  of  acute  disease,  since  it  may 
be  the  result  of  a  prior  infection.  The 
last  marker  to  appear  in  the  course  of  a 
typical  infection  is  HBsAb,  which 
appears  in  serum  four  to  six  months 


following  exposure,  remains  positive 
indefinitely,  and  confers  immunity. 
HBV  is  spread  exclusively  by  exposure 
to  infected  blood  or  body  fluids;  in  the 
U.S.,  sexual  transmission  accounts  for 
30%  to  60%  of  new  cases  of  HBV 
infection. 

The  diagnosis  of  acute  HBV  infection 
is  best  established  by  documentation  of 
a  positive  IgM  antibody  against  the  core 
antigen  (HBcAb-IgM)  and  by 
identification  of  a  positive  hepatitis  B 
surface  antigen  (HBsAg).  The  diagnosis 
of  chronic  HBV  infection  is  established 
primarily  by  identifying  a  positive 
hepatitis  B  surface  antigen  (HBsAg)  and 
demonstrating  positive  IgG  antibody 
directed  against  the  core  antigen 
(HBcAb-IgG).  Additional  tests  such  as 
Hepatitis  B  e  antigen  (HBeAg)  and 
Hepatitis  B  e  antibody  (HBeAb),  the 
envelope  antigen  and  antibody,  are  not 
included  in  the  Hepatitis  Panel,  but  may 
be  of  importance  in  assessing  the 
infectivity  of  patients  with  HBV. 
Following  completion  of  a  HBV 
vaccination  series,  HBsAb  alone  may  be 
used  monthly  for  up  to  six  months,  or 
until  a  positive  result  is  obtained,  to 
verify  an  adequate  antibody  response. 
HCV  is  the  most  common  cause  of  post- 
transfusion hepatitis;  overall  HCV  is 
Oresponsible  for  15%  to  20%  of  all  cases 
of  acute  hepatitis,  and  is  the  most 
common  cause  of  chronic  liver  disease. 
The  test  most  commonly  used  to 
identify  HCV  measures  HCV  antibodies, 
which  appear  in  blood  two  to  four 
months  after  infection.  False  positive 
HCV  results  can  occur  For  example,  a 
patient  with  a  recent  yeast  infection 
may  produce  a  false  positive  anti-HCV 
result.  For  this  reason,  at  present 
positive  results  usually  are  confirmed 
by  a  more  specific  technique.  Like  HBV, 
FICV  is  spread  exclusively  through 
exposure  to  infected  blood  or  body 
fluids. 

This  panel  of  tests  is  used  for 
differential  diagnosis  in  a  patient  with 
symptoms  of  liver  disease  of  injury. 
When  the  time  of  exposure  or  the  stage 
of  the  disease  is  not  known,  a  patient 
with  continued  symptoms  of  liver 
disease  despite  a  completely  negative 
Hepatitis  Panel  may  need  a  repeat  panel 
approximately  two  weeks  to  two  months 
later  to  exclude  the  possibility  of 
hepatitis.  Once  a  diagnosis  is 
established,  specific  tests  can  be  used  to 
monitor  the  course  of  the  disease. 
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HCPCS  Codes  (Alpha  Numeric.  CPT  t:  AMA) 


Code 


Descnptor 


80074 


Acute  Hepatitis  Panel 


Indications 

1 .  To  detect  viral  hepatitis  infection 
when  there  are  abnormal  liver  function 


test  results,  with  or  without  signs  or 
symptoms  of  hepatitis. 

2  Prior  to  and  subsequent  to  liver 
transplantation. 


Limitations 

After  a  hepatitis  diagnosis  has  been 
established,  only  individual  tests,  rather 
than  the  entire  panel,  are  needed. 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


Descnption 


070  0-070.9  !  Viral  hepatrtis 

^7n  ^^~*^'^^  '  ^^P'^39®3'  varices  with  or  wittioul  mention  of  bleeding 

^L^  " I  ''^cute  and  subacute  necrosis  of  liver 

^79  n-^To  a I  Cirrtiosis  of  liver  without  mention  of  atcohoi 

jl^Z~^^^° I  Liver  abscess  ana  sequelae  of  chrofi»c  liver  disease 

^'''■'» I  Hepatitis  unspecified 

'""•^^  Febnie  convulsions 

Z^^^  ,  Chronic  fatigue  syndron^^e 

'°0^^ •• Other  malaise  and  fatigue 

/ftp  4  • 

'r^  ■*__„„  „ Jaundice   unspecified   not  of  newborn 

7aA  RQ  Symptoms  concerning  nutrition   metabolism  and  devetoprrient 

'°^  °^  Other  symbolic  dysfunction 

787  01-787  03  Nausea  and  vomiting 

789  0(^789  09  ;  Abdominal  pain 

l^l Hepatomegaly 

'r;'^ j  Localized  abdommai  tenctemess  (RUQ) 

^Xq  ?  I  ^Nonspecific  abnormal  results  of  function 

^•^_^- • I  Other  infection  following  infusion 

Complications  of  transplanted  organ,  liver 


996  82 
V72  85 


Liver  transplant  recipient  evaluation 


Reasons  for  Denia} 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemai^ing  Committee.  This 
set  tion  includes  HCF.^'s  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs, 
symptoms,  complaints,  or  personal 
history  of  disease  or  injury  are  not 
covered  except  as  explicitly  authorized 
by  statute.  These  include  exams 
required  by  insurance  companies,     ' 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute, 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


in  denial  of  claim.s  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessity  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  physician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessary  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justifying  the  necessity 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policv 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
oxpectatjnn  may  be  denied  as  not 
reasonable  and  necessary-,  unless  it  is 
submitted  with  documentation 
justif\-ing  increased  frequency. 

•  Tests  that  are  not  ordered  by  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  m  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessary 

•  Failure  of  the  laborator\  performing 
the  test  to  have  the  appropriate  Clinical 
Laboratory-  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-9-CM  Codes  Denied 


Code 

798  0-798.9  

V1585 

V16.1    

V16.2  

V16.4  

V16.5  


Descnption 


Sudden  death,  cause  unknown 

Exposure  to  potentially  hazardous  txxJy  fluids 

Family  history  of  malignant  neoplasm  trachea  bronchus,  and  lung 

Family  history  of  malignant  neoplasm   other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm  genital  organs 

Family  history  of  malignant  neoplasm  unnary  organs 
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Code 


Description 


V16  6       

V16  7        

V16  8      

V169  

V170-V178  .. 
V180-V188  . 
V190-V198  ,. 
V20(>-V20  2  .. 
V28  0-V28  9  .. 
V50O-V50  9 
V53  2 
V60  0-V60  9    . 

V62  0    

V62  1    

V65  0  

V65  1    

V68  0-V68  9    . 
V70  0-V70  9    . 
V73  0-V73  99 
V74  C>-V74  9    . 
V75  0-V75  9  .. 

V76  0      

V76  3      

V76  42-V76  9 
V77  0-V77  9  .. 
V78  0-V78  9  ,. 
V79  0-V79  9  .. 
V80  0-V80  3  .. 
V81  0-V81  6  .. 
V82  0-V82  9  . 


Family  history  of  malignant  neoplasm   leukemia 

Family  history  of  malignant  neoplasm  other  lymphatic  and  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm   unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  nistory  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  heanng  aid 

Housing  household,  and  economic  circumstances 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons 

Persons  consulting  on  behalf  of  another  person 

Encounters  lor  administrative  purposes 

General  medical  examinations 

Special  screening  examinations  tor  viral  and  chlamydial  diseases 

Special  screening  examinations  tor  bacterial  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms   respiratory  organs 

Special  screening  for  malignant  neoplasms  bladder 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum) 

Special  screening  for  endocnne,  nutnlion   metatxjlic.  and  immunity  disorders 

Special  screening  for  disorders  of  blood  and  blood-forming  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological,  eye   and  ear  diseases 

Special  screening  for  cardiovascular   respiratory,  and  genitounnary  diseases 

Special  screening  for  other  conditions 


!(:r)_q_cM  Codes  That  Do  Not  Support 
Medical  Necessity 

Anv  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

C1(  kncr  R  K      Approaches  to  the 
diagnosis  nf  |aiindK;e."  in  VVyngaarden. 
j.B.,  and  Smith.  L  H.  (eds.),  Cecil 
Textbook  of  Medicine  ( 1 8th  ed.),  1988. 
W.B   Saunders,  pp,  817-fel8. 

Oc.kner,  R.K,.  "Acute  viral  hepatitis," 
in  VVyngaarden,  I.B  .  and  Smith,  L.H. 
(eds.).  Cecil  Textbook  of  Medicine  {ISlh 
ed.).  1988.  W.B.  Saunders,  pp.  818-826, 

Of  kn»>r.  K.K       Chronic  hepatitis,"  in 
Wyngddrden,  !  B..  and  Smith.  L.H. 
(eds.).  Cecil  Textbook  of  Medicine  (18th 
ed  ),  1188,  W.B   Saunders,  pp.  830-834, 

.•\n.an,  [)  A  .   "Acute  viral  hepatitis," 
in  Panzer,  R.J..  Black.  E.R..  and  Griner, 
P.F.  (eds.).  Diagnostic  Strategies  for 
Common  Medical  Problenis.  1991, 
Ameriran  College  of  Physicians,  pp. 
141-151 

('i(il(ih(n4.  D.M.,  "Diagnostic 
Fnz\  niolo^v."  in  Gomall,  A.G.  (ed.). 
Applied  Bioihemistrv  of  Clinical 
Disorders  (2nd  ed.),  i986.  J.B 
I.ippinrntt.  pp.  33-51. 

i'lnriis.  M.K..  and  Schaffner.  J. A.. 

Assessment  of  liver  function."  in 
Henrv.  j.B.  (ed.),  Clinical  Diagnosis  and 
Management  bv  Laboratory  Methods 
(19th  ed),  199R  \V  B   Saunders,  pp. 
253-267. 


"  Tietz,  N.W.  (ed.).  Clinical  Guide  to 
Laboratory  Tests  (3rd  ed.),  1995,  pp. 
320-327.' 

Zakini.  D..  and  Boyer,  T.D  , 
Hepatology  (2nd  ed.j.  1990,  W.B. 
Saunders. 

Harrison's  Principles  of  Internal 
Medicine  (14th  ed.),  1998,  McGraw  Hill. 

VVallach,  J.,  Interpretation  of 
Diagnostic  Tests.  1996,  Little  Brown  and 
Co. 

Illustrated  Guide  to  Diagnostic  Tests 
(2nd  ed.),  1997,  Springhouse 
Corporation. 

Sleisenger  and  Fordtrans's 
Gastrointestinal  and  Liver  Disease  (6th 
ed),  1997,  W.B.  Saunders. 

Coding  Guidelines 

1,  Any  claim  for  a  test  listed  in 
"HGPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 
code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosds  has  not  been  established  by 
the  physician,  (Ba.sed  on  Coding  Clinic; 
for  1CD-9-CM.  Fourth  Quarter  1995, 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  nt3  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 


not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
confirm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and.  or  symptom 
IS  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  used  to  explain  the  reason  for  the 
test  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate 
code  from  category  VOl,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 
appropriate  1CD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1996.  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  not  further  subdivided 
Where  fourth-digit  and/ or  fifth-digit 
subclassificafions  are  provided,  they 
must  be  assigned.  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44.) 

4.  Diagnoses  documented  as 
■probable."  "susptnted.  ' 

"questionable."  "rule-out."  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  rode  the 
condition's)  to  the  highest  degree  of 
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certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  \isit. 
(From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1995.  page  45.) 

5.  When  a  non-specific  lCD-9  code  is 
submitted,  the  underlying  sign, 
symptom,  or  condition  must  be  related 
to  the  indu  atinns  for  the  test  above. 

Medicare  \ational  Coverage  Decision 
for  Fecal  Occult  Blood 

Description 

The  fecal  occult  blood  test  detects  the 
presence  of  trace  amounts  of  blood  in 
stool.  The  procedure  is  performed  bv 
testing  one  or  several  small  samples  of 
one,  two  or  three  different  stool 
specimens 

This  test  may  be  performed  with  or 
without  evidence  of  iron  deficiency 
anemia,  which  may  be  related  to 
gastrointestinal  blood  loss.  The  range  of 
causes  for  blood  loss  include 
inflammatory  causes,  including  acid- 
peptic  disease,  non-steroidal  anti- 
inflammatorv  drug  use.  hiatal  hernia, 
Crohn's  disease,  ulcerative  colitis, 
gastroenteritis,  and  colon  ulcers.  It  is 
also  seen  with  infectious  causes, 


including  hookworm,  stronglvoida! 
ascariasis,  tuberculosis,  and 
enteroamebiasis.  V'ascular  causes 
include  angiodysplasia.  hemangiomas, 
varices,  blue  rubber  bleb  nevois 
syndrome,  and  watermelon  stomach. 
Tumors  and  neoplastic  causes  include 
lymphoma,  leiomyosarcoma,  lipomas, 
adenocarcinoma  and  pnmarv  and 
secondary  metastases  to  the  GI  tract. 
Drugs  such  as  nonsteroidal  anti- 
inflammatory drugs  also  cause  bleeding. 
There  are  extra  gastrointestinal  causes 
such  as  hemoptysis,  epistaxis.  and 
orophary-ngeal  bleeding  .Artifactual 
causes  mrludp  hematuria,  and 
menstrual  bleeding.  In  addition,  there 
may  be  other  causes  such. as 
coagulopathies,  gastrostomy  tubes  or 
other  appliances,  factitial  causes,  and 
lone  distance  running. 

Three  basic  types  of  fecal  hemoglobin 
assays  exist,  each  directed  at  a  different 
component  of  the  hemoglobin  molecule. 

(1)  Immunoassays  recx»gnize  antigenic 
sites  on  the  globin  portion  and  are  least 
affected  by  diet  or  proximal  gut 
bleeding,  but  the  antigen  mav  be 
destroyed  by  fecal  flora. 

(2)  The  heme-porphyrin  assay 
measures  heme-derived  porphyrin  and 
is  least  influenced  by  enterocolic 


metabolism  or  fecal  storage  This  assay 
does  not  discriminate  dietary  from 
endogenous  heme.  The  capacity  to 
detect  proximal  gut  bleeding  reduces  its 
specificity  for  colorectal  cancer 
screening  but  makes  it  more  useful  for 
evaluating  overall  Gl  bleeding  in  case 
finding  for  iron  deficiency  anemia. 

(3)  The  guaiac-based  test  is  the  most 
widely  used.  It  requires  the  peroxidase 
activity  of  an  intact  heme  moiety  to  be 
reactive.  Fositivity  rates  fall  with 
storage.  Fecal  hydration  such  as  adding 
a  drop  of  water  increases  the  test 
reactivity  but  also  increases  false 
positivity. 

Of  these  three  tests,  the  guaiac-based 
test  is  the  most  sensitive  for  detecting 
lower  bowel  bleeding.  Because  of  this 
sensitivity,  it  is  advisable,  when  it  is 
used  for  screening,  to  defer  the  guaiac- 
based  test  if  other  studies  of  the  colon 
are  performed  prior  to  the  test. 
Similarly,  this  test's  sensitivity  may 
result  in  a  false  positive  if  the  patient 
has  recently  ingested  meat.  Both  of 
these  cautions  are  appropriate  when  the 
test  is  used  for  screening,  but  when 
appropriate  indications  are  present,  the 
test  should  be  done  despite  its 
limitations. 


HCPCS  Codes  (alpha  numeric.  CPT  £  AMA) 


Code 


Descnptof 


82270 Blood,  occult;  feces.  1-3  simultaneous 


determinations 


Indications 

1.  To  evaluate  known  or  suspected 
alimentan,'  tract  conditions  that  might 
cause  bleeding  into  the  intestinal  tract 

2.  To  evaluate  unexpected  anemia. 

3.  To  e\aluate  abnormal  signs, 
symptoms,  or  complaints  that  might  be 
associated  with  loss  of  blood. 

4.  To  evaluate  patient  complaints  of 
black  or  red-tinged  stools 

Limitations 

1.  Code  82270  is  reported  once  for  the 
testing  of  up  to  three  separate  specimens 


(comprising  either  one  or  two  tests  per 
specimen). 

2  In  patients  who  are  taking  non- 
steroidal anti-inflammatorv  drugs  and 
have  a  history  of  gastrointestinal 
bleeding  but  no  other  signs,  symptoms, 
or  complaints  associated  with 
gastrointestinal  blood  loss,  testing  for 
occult  blood  may  generally  be 
appropriate  no  more  than  once  everv 
three  months 

3  When  testing  is  done  for  the 
purpose  of  screening  for  colorectal 
cancer  in  the  absence  of  signs. 


symptoms,  conditions,  or  complaints 
associated  with  gastrointestinsil  blood 
loss,  HCPCS  code  G0107  (Colorectal 
cancer  screening;  fecal-occult  blood  test, 
1-3  simultaneous  determinations) 
should  be  used  Coverage  of  colorectal 
cancer  screening  is  described  in  HCFA 
Program  Memorandum  Transmittal  No. 
AB-97-24  (November,  1997). 


ICD-9-CM  Codes  Covered  by  Medicare  Program 


Code 


003.0 
003.1 


Descnptton 


Salnnor>ena  gastroententis 
Salmonella  septicemia 

004  0-004  9  Shigellosis 

005  0-005  9 Other  food  poisonmg  ibactenall 

006  0-006  9 Amebiasis 

007  0-007  9     I  Other  protozoal  intestinal  diseases 

008  41-008  49     I  Intestinal  infections  due  to  other  specified  bactena 

009  0-009  3        Ill  defined  intestinal  infections 

014  00-014  86      I  Tut>ercu(osis  of  intestines,  peritoneurr.  ana  mesenterK  glands 

040.2  Whipple  s  disease 

095.2 Syphilitic  penionitis 
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Code 

095  3  

098  0  

098  7 : 

098  84  

123  0-123  9  

124  

127  0-127  9  

139  8  

150  0-157  9       

159  0—0  159.9  

176  3  

197  4-197.5  

197  8  

199  0  

204  0(^204,91  

205  00-208  91    

211  0-211  9       

228  04        

230  2-230  9  

235  2  ;.... 

235  5  

239  0  

280  0-280  9         

285  0-285  9        

286  0-286  9        

287  0-287  9        

448  0  

455  0-455  8        

456  0-456  2'      

530  10-535  61  

536  2  

536  8-536  9        

537  0-53:*  4        

537  82-53:' 83    

53^89  

555  0-558  9       

560  0-560  39    

562  10-562.13  

564  0-564  9  

565  0-565  1  

569  0  

569  1    

569  3  

569  41-569  49  

569  82-569  83  

569  84-569  85  

571  0-571  9       

577  0  

577  0-577  9      

5^3  0-573  9  

5:'9  0  

579  8  

596  1   

617  5  

780  71 

780  79  

783  0  

7832  

787  01-787.03  

787  1   

787  2  

787  7  

787  91  

787  99  

789  00-789  09  

789  30-789  39  

789  40-789  49  

789  5  

789  60-789.69  

790  92        

792  1   

793  6  

794^  


Description 


Syphilis  of  liver 

Gonococcal  infections,  acute,  lower  emtounnan,'  tract 
Gonococcal  infection  anus  and  rectum 
Gonococcal  endocaritis 
Other  cestode  infection 
Tnchinosis 

Other  intestinal  helminthiases 

Late  effects  of  other  and  unspecified  infectious  and  parasitic  diseases 
Malignant  neoplasm  of  digestive  organisms 

Malignant  neoplasm  of  other  and  ill-defmed  sites  withm  the  digest. ve  organs  ana  peritoneum 
Kaposi's  sarcoma,  gastrointestinal  sites 
Secondary  malignant  neoplasm  of  intestines 

Secondary  malignant  neoplasm  of  other  digestive  orgar^.s  and  spleen 
Disseminated  malignant  neoplasm 
Lymphoid  leukemia 
Leukemia 

Benign  neoplasm  of  other  parts  of  digestive  system 
Hemangioma  of  intra-abdominal  structures 
Carcinoma  in  situ  of  digestive  organs 

Neoplasm  of  uncertain  behavior  of  stomach,  intestines,  and  rectum 
Neoplasm  of  uncertain  behavior  of  other  and  unspecified  digestive  organs 
Neoplasm  of  unspecified  nature,  digestive  system 
Iron  deficiency  anemias 
Other  and  unspecified  anemias 
Coagulation  defects 

Purpura  and  other  hemorrhagic  conditions 
Hereditary  hemorrhagic  telangiectasia 
Hemorrtioids 

Esophageal  vances  with  or  without  mention  of  bleeding 
Diseases  of  the  esophagus,  stomach,  and  duodenum 
Persistent  vomiting 

DyspepBia  and  other  specified  and  unspecified  functional  disorders  of  t^e  stomach 
Other  osorders  of  stomacn  and  duodenum 
Angiodysplasia  of  stomach  and  duodenum 
Other  specified  disorders  of  stomach  and  duodenum 
Non-infectious  ententis  and  colitis 
Intestinal  obstructioa'impaction  without  mention  of  herma 
Diverticulosis/diverliculitis  of  colon 
Functional  digestive  disorders,  not  elsewhere  ciassfied 
Anal  fissure  and  fistula 
Anal  and  rectal  polyp 
Rectal  prolapse 

Hemorrhage  of  rectum  and  anus 
Other  specified  disorders  of  rectum  and  anus 
Ulceration  and  perforation  of  intestine 

Angiodysplasia  of  intestine  with  or  without  mention  of  hemorrtiage 
Chrome  liver  disease  and  cirrhosis 
Acute  pancreatitis 
Diseases  of  the  pancreas 
Gastrointestinal  hemorrhage 
Celiac  disease 

Other  specified  intestinal  malabsorption 
IntestirKDvesical  fistula 
Endometnosis  of  intestine 
Chrome  fatigue  syndrome 
Other  malaise  and  fatigue 
Anorexia 

Abnormal  loss  of  weight 
Nausea  and  vomiting 
Heartburn 
Dysphagia 
Abnormal  feces 
Diarrhea 

Other  Symptoms  involving  digestive  system 
Abdominal  pain 

Abdominal  or  pelvic  swelling,  mass,  or  lump 
Abdominal  ngidity 
Ascites 

Abdoniinal  tenderness 
Abnormal  coagulation  profile 
Nonspecific  abnormal  findings  m  stooi  contents 

Nonsp)€cific  abnormal  findings  on  radiological  and  other  examination   abdommai  area   including 
retroperitoneum 
I  Nonspecific  abnormal  results  of  function  studies,  iiver 
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863  0-863  90 

864  00-864  09 
864  11-864  "9 
866  00-866  03 
856  10-866.13 
902  0-902  9  ... 
926  11-926.19 

926  8    

926  9  

964  2  

995  2  

V10  0O-.09  .... 


Code 


Description 


Injury  to  gastrointestinal  tract 

Injury  to  liver  without  mention  o'  open  wound  into  cavity 
Injury  to  I'ver  with  open  wouna  mtc  cavity 
Injury  to  kidney  without  mention  o*  open  wound  into  cavity 
Injury  to  kidney  with  open  wound  into  cavity 
Injury  to  biood  vessels  of  abdomen  and  pelvis 
Crustiing  injury  of  trunk,  other  specifiea  sites 
Crushing  injury  of  trunk,  multiple  sites 
Crushing  injury  of  trunk,  unspecified  site 

Poisoning  by  agents  primarily  affecting  blood  constituents,  aniiooagulants 
Unspecified  aa^erse  eHect  ot  drug  medicinal,  and  biological  substance 
Persona-  history  of  malignant  neoplasm  gastrointestinal  tract 

^  '^  ™  Persona  history  ot  unspecified  infectious  and  parasitic  disease 

^''^    2  I  Personal  histopy'  o*  colonic  po'yps 

^^^^''    Long  term  (current)  use  of  anticoagulants 

^^^•^9  -ong  term  (currentj  use  of  other  medications 

^^^■^'' Foiiowing  treatment  with  high  nsk  medication,  not  elsewhere  specified 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaicing  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that 
are  performed  in  the  absence  of  signs. 

symptoms,  complaints,  or  personal 
history  of  disease  or  injun*  are  not 
covered  except  as  explicitly  authorized 
bv  statute.  These  include  exams 
required  by  insurance  companies, 
business  establishments,  government 
agencies,  or  other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessarv  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  are  not  covered 
according  to  the  statute. 

•  Failure  to  provide  documentation  of 
the  medical  necessity  of  tests  may  result 


in  denial  of  claims.  Such  documentation 
may  include  notes  documenting 
relevant  signs,  symptoms  or  abnormal 
findings  that  substantiate  the  medical 
necessitv  for  ordering  the  tests.  In 
addition,  failure  to  provide  independent 
verification  that  the  test  was  ordered  by 
the  treating  phvsician  (or  qualified 
nonphysician  practitioner)  through 
documentation  in  the  physician's  office 
may  result  in  denial. 

•  A  claim  for  a  test  for  which  there 
is  a  national  coverage  or  local  medical 
review  policy  will  be  denied  as  not 
reasonable  and  necessarv  if  it  is 
submitted  without  an  ICD-9-CM  code 
or  narrative  diagnosis  listed  as  covered 
in  the  policy  unless  other  medical 
documentation  justif\'ing  the  necessity 
is  submitted  with  the  claim. 


•  If  a  national  or  local  policv 
identifies  a  frequency  expectation,  a 
claim  for  a  test  that  exceeds  that 
expectation  may  be  denied  as  not 
reasonable  and  necessan,'.  unless  it  is 
submitted  with  documentation 
justif\'ing  increased  frequencv. 

•  Tests  that  are  not  ordered  bv  a 
treating  physician  or  other  qualified 
treating  nonphysician  practitioner 
acting  within  the  scope  of  their  license 
and  in  compliance  with  Medicare 
requirements  will  be  denied  as  not 
reasonable  and  necessar\'. 

•  Failure  of  the  laboraton*-  performing 
the  test  to  have  the  appropriate  Clinical 
Laborator\'  Improvement  Amendment  of 
1988  (CLIA)  certificate  for  the  testing 
performed  will  result  in  denial  of 
claims. 


ICD-»-CM  Codes  Denied 


-   Code 


Descnption 


798  0-798  9 Sudden  death,  cause  unknown 

^]^^5  ,  Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung 

Family  history  of  malignant  neoplasm  other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs 

Family  history  of  malignant  neoplasm,  unnary  organs 

Family  history  of  malignant  neoplasm  leukemia 

Family  history  of  malignant  neoplasm,  other  lymphatic  anc  hematopoietic  neoplasms 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions 

Family  history  of  other  conditions 

Health  supervision  of  infant  or  child 

728  0-V28  9  Antenatal  screenings 

V50  0-V50  9  Elective  surgery  for  purposes  other  than  remedvmg  health  states 

^^3  2    Fitting  and  adjustment  ot  hearing  aic 

V50  0-V60.9  Housing   household   and  economic  circumstances 

V62  0   Unemployment 

*^'62  1    Adverse  effects  of  worn  environment 

*"5  0   Healthy  persons  accompanying  sick  persons 

^^^  ''        Persons  consulting  on  behalf  of  another  person 

V68  0-V68  9  Encounters  for  admiinistrauve  purposes 

V70  0-V70  9        General  medicai  examinations 

V73.0-V73.9S     Special  screening  examinations  for  viral  ana  chlamydial  diseases 


V16  1 

V16  2   

V16  4   

V16.5   

V16.6  

V16.7  

V168  

V16  9   

V17  0-V178 
V18  0-V18  8 
V190-V198 
V20  0-V20  2 
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Code 

Description 

774  0-V74  9        

Special  screening  examinations  for  bacterial  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases 

Special  screening  for  malignant  neoplasms,  respiratory  organs 

Special  screening  for  malignant  neoplasms,  bladder 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast  cervix  and  rectum) 

Special  screening  for  endocnne.  nutrition,  metabolic,  and  immunity  disorders 

Special  screening  for  disorders  of  blood  and  bc-od-formmg  organs 

Special  screening  for  mental  disorders 

Special  screening  for  neurological,  eye.  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 

Special  screening  for  ottier  conditions 

V"5  0- V"5  9        

V"6  0    

v:'6  3   

V76  42-V76  9     ^ 

V77  0-V77  9         

V78  0-V78  9         

V79  0-V79  9       

V80  OV80  3       

V81  0-V81  6         

V82  0-V82.9  

ICU-9-CM  Codes  I  hat  Do  .Not  Support  .Medical  Necessity 


.\n\  K:n-9-CMcodenot  listed  in 
r-itlii'i    li  the  ICD-Q-CM  sections  above. 

h'ii:rr''->   il  Inlormation 

.MiiijUist.  D.A.,  "Approach  to  the 
p. it  lent  with  occult  gastrointestinal 
hlcciiing."  in  Tadatake.  Y.  (ed.). 
Tt'xtbonk  of  Gastroenterology  (2nd  ed.), 
;'tM3    I  B   Lippincott.  pp.  699-717. 
I  ;•■!/.  \.W.  (ed.).  Clinical  guide  to 
/..;,'/  )rator>'  Tests  (3rd  ed.).  1995. 
p[i  43 J — t "4 

S<:h;-MM.!m..r    N!  M  ,  \\  ill,  S.D..  et  ai, 
P  irt  X  ( ■.i>tr<ii!;tt>stinal  Diseases"  in 
\\  \  im.i  inien.  J.B.,  and  Smith,  L.H. 
(f(i^     i'cil  Textbook  of  Medicine  (\&th 
0(!       :M«fi    \\  U    M; riders,  pp.  656-807. 

.'■/i  ;■;•.■>  J/;  -  l'r::i    '^.''s  of  Internal 
M   lirine  (14th  ed.).  1998.  McGraw  Hill. 

Wallach.  J.,  Interpretation  of 
Diagnostic  Tests.  1996.  Little  Brown  and 
Cd 

Illustrated  Guide  to  Diagnostic  Tests 
(2nd  ed.),  1997.  Springhouse 
Corporation. 

Sleisenger  and  Fordtrans's 
Gastrointestinal  and  Liver  Disease  (6th 
ed.),  1997.  VV.B.  Saunders. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in 
"HCPCS  CODES"  above  must  be 
submitted  with  an  ICD-9-CM  diagnosis 


code  or  comparable  narrative.  Codes 
that  describe  symptoms  and  signs,  as 
opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by 
the  phvsician.  (Based  on  Coding  Clinic 
for  ICD-9-CM.  Fourth  Quarter  1995. 
page  43.) 

2.  Screening  is  the  testing  for  disease 
or  disease  precursors  so  that  early 
detection  and  treatment  can  be  provided 
for  those  who  test  positive  for  the 
disease.  Screening  tests  are  performed 
when  no  specific  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The 
testing  of  a  person  to  rule  out  or  to 
conficm  a  suspected  diagnosis  because 
the  patient  has  a  sign  and/or  symptom 
is  a  diagnostic  test,  not  a  screening.  In 
these  cases,  the  sign  or  symptom  should 
be  usid  to  explain  the  reason  for  the 
test.  When  the  reason  for  performing  a 
test  is  because  the  patient  has  had 
contact  with,  or  exposure  to,  a 
comn  unicable  disease,  the  appropriate 
code  rom  category  VOl ,  Contact  with  or 
exposure  to  communicable  diseases, 
should  be  assigned,  not  a  screening 
code,  but  the  test  may  still  be 
considered  screening  and  not  covered 
by  Medicare.  For  screening  tests,  the 


appropriate  ICD-9-CM  screening  code 
from  categories  V28  or  V73-V82  (or 
comparable  narrative)  should  be  used. 
(From  Coding  Clmu:  for  1CD-9-CM. 
Fourth  Quarter  1996,  pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used 
only  if  it  is  ndt  further  s(ibdi\ided. 
Where  fourth-digit  andor  fifth-digit 
subclassifications  are  provided,  they 
must  be  assigned  A  code  is  invalid  if  it 
has  not  been  coded  to  the  full  number 
of  digits  required  for  that  code.  (From 
Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44.) 

4  Diagnoses  documented  as 
probable."  "suspected," 

"questionable,      rule-out,"  or  "working 
diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of 
certainty  for  that  encounter/visit,  such 
as  signs,  symptoms,  abnormal  test 
results,  exposure  to  communicable 
disease  or  other  reasons  for  the  visit. 
(From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5  When  a  non-specific  ICD-9  code  is 
submitted,  tlv  underlying  sign. 
sympti );,-!.  ur  t ondition  must  be  related 
to  the  indie  citions  for  the  test  above. 
|FR  Doc.  01-21027  Filed  11-21-01:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3600,  3610,  3620,  and 
3800 

[WO-32&-1 430-PB-24  1  A] 

RIN  1004-AD29 

Mineral  Materials  Disposal:  Sales;  Free 
Use 

AGENCY:  Bureau  of  Land  Management, 

InteriDf 

ACTION:  Final  rule. 

summary:  The  Bureau  of  Land 
Mana^oment  (BLM)  is  amending  its 
mineral  materials  regulations  by  adding 
or  amendl^^  provisions  on  inspection  of 
(jperatu)ns.  production  verification, 
contract  renewal,  procedures  for 
cancellation,  boiuiing.  and  appeals.  The 
final  rule  also  addresses  the  rights  of 
purcha.sers  and  permittees  versus 
subsequent  users  of  the  same  land.  BLM 
is  amending  the  regulations  in  part 
because  notices  of  intended  sale  of 
mineral  materials  ha\e  inspired 
'speculative  entries  conflicting  with  the 
proposed  sale,  and  because  BLM  has 
encountered  difficulties  in  verifying 
production.  These  amendments  are 
necessary  to  prevent  entries  and  uses 
begun  after  a  planned  sale  has  been 
announced  from  interfering  with  the 
sale.  The  final  rule  also  reorganizes  and 
smiplifies  the  regulations  on  mineral 
materials  disposal,  and  makes  a 
conforming  amendment  in  BLM's 
regulations  on  Surface  Management  of 
mining  claims 

EFFECTIVE  DATE:  December  24,  2001. 

ADDRESSES:  You  may  send  inquiries  or 

suggestions  to  Director  (."^201.  Bureau  of 
Land  Management,  Room  .501  LS,  1849 
C  Street,  N\V  ,  Washington,  DC  20240 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Durga  \   Rimal,  Solid  Minerals  Group, 
at  (202)  452-0350.  Persons  who  use  a 
telc(.ommunic;ations  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  24  hours  a  da\ .  7  davs  a  week. 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

II  Discussion  of  Comments 

111.  The  Final  Rule 

IV  Procedural  Matters 

I.  Background 

\  niliT  the  mineral  materials  program, 
BL.M  manages  the  exploration, 
devehjpment,  and  disposal  of  materials 
such  as  sand,  stone,  gravel,  and  other 
common  rocks.  Our  primary  goal  is  to 
make  Federal  mineral  materials 


available  by  sale  or  free  use  permit 
when  it  will  not  be  detrimental  to  the 
public  interest.  BLM  is  also  responsible 
for  the  planning  and  inventory  of 
mineral  materials  on  the  public  lands, 
and  prevention  and  abatement  of  their 
unauthorized  use.  BLM  monitors  sites, 
and  inspects  and  verifies  production,  to 
ensure  compliance  with  the  terms  of  the 
contract  or  permit.  This  final  rule  does 
not  address  vegetative  materials,  such  as 
timber.] 

The  general  authority  for  the  Mineral 
Materials  Program  is  the  Act  of  July  31, 
1947,  as  amended  (30  U,S.C,  601  et 
seq).  commonly  referred  to  as  the 
Materials  Act,  This  Act  authorizes  the 
Secretary  of  the  Interior  to  dispose  of 
mineral  and  vegetative  materials  from 
public  lands.  This  final  rule  revises  the 
regulations  on  disposal  of  mineral 
materials,  and  makes  two  technical 
amendments  and  corrects  cross- 
references  in  the  subpart  on  free  use  of 
petrified  wood. 

The  proposed  rule  was  published  on 
September  14,  2000  (65  FR  55864).  BLM 
received  10  comments  on  the  proposed 
rule.  VVb  received  3  comments  from 
business  interests,  1  from  a  private 
attorney.  1  from  a  State  government 
agency,  4  from  BLM  field  employees, 
and  1  from  an  individual  without  stated 
affiliation, 

II.  Discussion  of  Comments 

Most  of  the  comments  were  generally 
favorable  to  the  proposed  rule,  and  4  of 
the  public  comments  specifically  stated 
that  the  proposed  rule  represented  an 
improvement  over  the  previous 
regulations.  However,  one  of  the 
generally  favorable  comments,  endorsed 
by  2  others,  stated  that  the  question  and 
answer  format  followed  in  the  proposed 
rule  was  confusing. 

Many  studies  have  shown  that 
comprehension  of  user  manuals, 
regulations,  and  the  like  improves  when 
they  employ  this  question  and  answer 
format.  Readers  generally  find  them 
more  user-friendlv  as  well.  Therefore, 
BLM  will  continue  to  use  this  format  in 
most  of  its  section  headings.  In  a  few 
instances,  of  course,  single-word  or 
short-phrase  headings  are  more 
appropriate.  This  rule  also  use  headline- 
type  headings  to  mark  major  subject 
changes  within  subparts  in  the 
regulations.  This  should  help  you 
navigate  the  table  of  contents. 

In  the  remainder  of  this  portion  of  the 
preamble  we  will  discuss  those 
comments  that  suggested  changes  in 
specific  provisions  in  the  regulatory 
text,  in  order  bv  section  number. 


Subpart  3601 — hfineral  Materials 
Disposal:  General  Provisions 

Section  3601.5     Definitions 

One  comment  stated  that  it  should  be 
made  clear  in  the  definition  of  "public 
lands"  that  "any  lands  and  interest  in 
lands"  includes  the  mineral  estate.  The 
definition  we  used  in  the  proposed  rule 
is  the  standard  definition,  derived  from 
the  Federal  Land  Policv  and 
Management  Act  of  1976  (FLPMA), 
which  certainly  intends  to  include  the 
mineral  estate.  The  public  generally 
understands  this. 

The  same  comment  continued  by 
discussing  the  issue  of  split  estate  lands 
where  the  United  States  owns  the 
mineral  interests  but  the  surface  is 
private  or  under  the  jurisdiction  of  State 
or  local  government.  The  comment 
suggested  that  we  should  clarify'  and 
expand  the  language  in  the  definition 
and  the  regulations  at  §§  3601.1  and 
3601.13.  Because  the  reasons  for  estates 
being  split  in  this  way  are  many,  and 
the  statutory  authorities  are  varied,  we 
have  included  this  discussion  in  the 
BLM  Manual  (see  BLM  Manual  3600) 
rather  than  in  the  regulations. 

We  asked  in  the  preamble  to  the 
proposed  rule  for  comments  on  the 
definition  of  "public  lands."  noting  that 
the  Department  of  Agriculture  uses  a 
definition  that  excludes  acquired  lands 
in  its  administration  of  the  Materials 
Act  We  received  no  comments  on  this 
issue.  We  are  continuing  to  review^  the 
definition  of  "public  lands"  under  the 
Materials  Act.  As  this  review  is  still 
pending,  we  have  retained  for  now  the 
definition  from  the  previous  version  of 
the  rule.  If  we  conclude  that  the 
definition  should  be  changed,  we  will 
publish  the  proposed  change  in  the 
Federal  Register. 

Section  3601.12     What  Areas  Does  BLM 
Exclude  From  Disposal  of  Mineral 
Materials? 

One  comment  raised  the  question 
whether  language  should  be  added  to 
state  that  materials  will  not  be  disposed 
of  from  lands  identified  as  prohibiting 
disposal  in  an  approved  land  use  plan. 
This  is  addressed  in  BLM"s  planning 
regulations  (see  43  CFR  1610.5-3(a)). 
which  require  that  "All  future  resource 
management  authorizations  *    *    * 
conform  to  the  approved  plan." 
However,  for  the  convenience  of  our 
customers,  we  have  added  a  paragraph 
to  this  effect  in  this  section. 
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Section  3601.13     How  Can  1  Obtain 
Mineral  Materials  From  Federal  Lands 
That  Have  Been  Withdrawn  To  Aid  a 
Function  of  Another  Federal  Agency  or 
of  a  State  or  Local  Government  Agency? 

We  realized  from  the  comments  on 
this  section  that  the  wording  of  both  the 
question  and  answer  was  confusing.  We 
have  revised  the  wording  of  the 
question  to  track  more  closelv  the 
language  of  the  statute.  30  U.S.C.  601. 
As  required  by  the  statute,  this  section 
gives  veto  power  over  mineral  materials 
development  to  another  Federal  agency 
or  State  or  local  government  for  whose 
benefit  the  federal  lands  have  been 
withdrawn.  We  have  revised  the  answer 
to  state  simply  the  statutory  requirement 
that  if  you  wish  to  obtain  mineral 
materials  from  such  lands,  the  other 
agency  must  consent.  This  section  does 
not  address  split  estates,  which,  as 
stated  above,  are  discussed  in  the  BLM 
Manual  rather  than  in  the  regulations. 

One  comment  stated  that  BLM 
appeared  to  be  abdicating  its 
responsibility  in  making  mineral 
materials  available  to  the  public.  The 
statute.  30  U.S.C.  601,  does  not  allow 
BLM  to  dispose  of  the  mineral  materials 
in  this  instance  without  the  consent  of 
the  other  agency.  The  same  comment 
stated  that  the  process  called  for  in  this 
section  was  cumbersome,  especiallv  in 
the  context  of  competitive  sales,  because 
an  applicant  who  has  gone  through  the 
expensive  process  of  obtaining  a  surface 
use  permit  from  a  surface  management 
agency  has  no  assurance  of  winning  the 
competitive  contract.  There  is  no  need 
to  obtain  a  surface  use  permit  before 
ascertaining  whether  the  other  agency 
will  consent  to  the  mineral  materials 
disposal.  If  the  agency  does  consent, 
and  BLM  initiates  the  disposal,  an 
applicant  can  bid  on  the  contract 
without  first  obtaining  a  surface  use 
permit 

Section  3601,14     When  Can  BLM 
Dispose  of  Mineral  Materials  From 
Unpatented  Mining  Claims? 

One  comment,  which  was  endorsed 
by  two  others,  expressed  strong  support 
for  this  provision,  saying  that  it  will 
promote  development  of  mineral 
resources  while  providing  adequate 
safeguards  for  the  mining  claim  owner, 
and  would  discourage  speculation  in 
questionable  mining  claims.  The 
comment  pointed  out  that  purchasers  of 
mineral  materials  would  no  longer  face 
the  cost  of  a  mining  claim  contest. 

Another  comment  stated  that  the 
wording  of  this  provision  was  too 
tentative  and  conditional.  The 
respondent  suggested  that  BLM  should 
require  a  waiver  from  the  mining 


claimant  before  disposing  of  mineral 
materials  from  an  unpatented  claim. 
The  comment  also  recommended 
removing  the  final  sentence  from 
proposed  §3601  14.  This  sentence 
provides  that  when  a  mining  claimant 
refuses  to  sign  a  waiver.  BLM  will  make 
sure  that  disposal  would  not  be 
detrimental  to  the  public  interest,  and 
will  consult  with  the  Solicitor's  Office 
if  necessary  before  proceeding  with  the 
disposal.  We  decided  not  to  change  the 
rule  in  response  to  this  comment 
because  the  suggested  changes  do  not 
address  the  situation  where  a  mining 
claimant  refuses  to  sign  a  waiver.  We 
have  retained  the  language  in  the 
proposed  rule,  which  sets  up  an  orderlv 
process  for  BLM  to  follow  to  pursue  the 
public  interest. 

This  change  also  requires  that  we 
amend  43  CFR  3809  101(d).  which 
addresses  sale  uf  mineral  materials  from 
unpatented  mining  claims,  to  conform 
with  this  final  rule  Therefore,  we  are 
amending  that  paragraph  to  allow  sales 
of  mineral  materials  absent  a  waiver 
from  the  mining  claimant  following  the 
procedures  in  this  section.  3601,14  This 
will  allow  BLM  to  dispose  of  materials 
if  it  is  not  detrimental  to  the  public 
interest  and  if  we  find  that  disposal 
would  not  impair  the  rights  of  the 
mining  claimant. 

One  comment  suggested  the 
possibility  of  distinguishing  between 
pre-1955  unpatented  claims  and  later 
mining  claims.  We  do  not  believe  this 
distinction  is  necessary-.  Solicitor's 
Opinion  No.  M-36§98.  "Disposal  of 
Mineral  Materials  from  Unpatented 
Mining  Claims,"  lune  9.  1999, 
concludes  that  BLMs  authority  to 
dispose  of  mineral  materials  from 
unpatented  mining  claims  is  based  on 
the  Materials  Act  of  1947,  and  that 
authority  was  left  intact  by  the 
amendments  of  the  Surface  Resources 
Act  of  1955,  30  U,S.C.  601  et  seq.  Id  at 
n.4  and  accompanying  text.  BLM  will 
proceed  under  the  guidelines  in 
§  3601. 14  for  all  unpatented  mining 
claims,  consulting  with  the  Solicitor's 
Office  when  necessary. 

One  comment  asked  whether  BLM 
can  establish  a  community  pit  on  a 
mining  claim  The  regulations  do  not 
expressly  prohibit  the  opening  of  a 
community  pit  over  an  unpatented 
mining  claim.  If  such  disposal  were 
possible  without  endangering  or 
materially  interfering  with  prospecting, 
mining,  or  processing  operations,  or 
uses  reasonably  incident  thereto.  BLM 
would  follow  the  procedures  in 
§  3601.14  before  deciding  to  proceed. 


Section  3601 ,21     What  Rights  Does  a 
Person  Have  Under  a  Materials  Sales 
Contract  or  Use  Permit? 

One  comment  addressed  this  section, 
recommending  that  BLM  separatelv 
authorize  under  a  right-of-way 
associated  uses  such  as  a  hot  mix  plant 
or  a  concrete  batch  plant.  The  comment 
pointed  out  that  this  would  provide  the 
public  with  additional  revenue,  and 
stated  that  the  matter  can  be  a  subject 
for  the  BLM  Manual  or  a  handbook.  The 
comment  asked  whether  such  uses  as  an 
asphalt  mix  table  would  be  included  in 
a  contract  or  free  use  permit  area,  or  in 
a  separate  right-of-way  authorization. 

In  the  aggregate  business,  mining, 
crushing,  washing,  screening,  and 
separation  of  materials  are  processes 
integral  to  production  of  such  value 
added  items  as  asphalt  concrete  or 
ready-mix  concrete.  The  regulations 
could  separate  the  value-adding 
activities  from  the  mining  and 
extraction  processes  and  require  a 
separate  authorization  such  as  a  right-of- 
way  permit.  However,  readv-mix 
concrete  or  asphalt  concrete  batch 
plants  are  generally  movable,  not 
permanent  features  Keeping  all 
activities  together  and  confined  to  a 
small  area  (generally  already  disturbed 
by  mining)  is  desirable  from  an 
environmental  point  of  view  We 
believe  that  contemplated  use  of 
concrete  or  asphalt  m\x  plants  should  be 
included  in  the  mining  plan  and 
considered  in  analvsis  under  the 
National  Environmental  Pnlicv  Act 
during  BL.Ms  permitting  process.  No 
change  is  necessar\  in  the  final  rule. 

Section  3601.30  Pre-application 
Activities — How  and  When  May  I 
Sample  and  Test  Mineral  Materials? 

Comments  asked  what  happens  if 
someone  with  a  letter  authonzing 
exploration  under  this  section  fails  to 
submit  sampling  and  testing  findings. 
Another  comment  stated  that  the  rule 
should  allow  BLM  to  approve 
exploration  under  sales  contracts  or  free 
use  permits  as  well  as  before  their 
issuance 

Of  course,  it  is  possible  that  a  person 
with  an  authorization  to  explore  may 
choose  not  to  explore  Aside  from  this, 
experience  under  the  existing 
regulations,  which  contain  a 
substantively  identical  provision,  has 
not  demonstrated  a  need  for  monetary 
penalties  for  failure  to  submit 
exploration  findings.  Furthermore, 
§  3601.60  allows  BLM  to  cancel  a 
contract  or  permit  if  the  partv  fails  to 
c  omply  with  any  applicable  regulation. 
This  provides  sufficient  incentive  for 
compliance  with  this  requirement. 


1^ 
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Sampling  and  testing  are  part  of 
mineral  material  extraction  that  BLM 
authorizes  under  sales  contracts  or  free 
use  permits.  Permittees  nr  purchasers 
need  no  additional  authorization  within 
the  permit  or  contract  area. 

Section  3601.41     What  Information 
Must  1  Include  In  My  Mining  Plan? 

One  comment  stated  that  the 
information  listed  under  this  section 
onlv  begins  to  address  what  is  needed 
in  a  mining  or  reclamation  plan,  and 
that  operators  should  closely  coordinate 
with  BLM  in  preparation  of  both  mining 
and  reclamation  plans.  The  comment 
suggested  that  it  would  be  helpful  if 
BLNl  were  to  pro\ide  a  proposed  mining 
plan  outline,  a  copy  of  the  BLM 
reclamation  handbook,  and  other  agency 
requirements.  We  agree  that  applicants 
should  coordinate  closely  with  BLM 
when  preparing  mining  plans.  The 
information  the  respondent  suggested 
we  provide  is  available  in  BLM  Field 
Offices,  and  we  can  provide  copies  of 
sample  plans  and  instructions  if  you 
need  them. 

Another  comment  suggested  that  we 
include    depth"'  of  operations  as  one  of 
the  parameters  that  operators  must 
inc  lude  in  a  mining  plan,  and  that  we 
include  "the  location  of  the  soil/growth 
medium  stockpile"  as  an  item  in  the 
reclamation  plan.  We  have  adopted  the 
former  suggestion  in  the  final  rule. 
However,  we  believe  there  is  no  need  to 
pinpoint  the  location  of  the  soil/growth 
medium  stockpile,  so  long  as  the  area  it 
will  disturb  is  indicated.  That 
information  is  sufficiently  covered  in 
the  description  of  information  that  you 
must  include  in  the  mining  plan. 

Section  3B01.44     How  and  When  May 
My  Mining  or  Reclamation  Plan  Be 
Modified? 

One  comment  suggested  that  the 
regulations  elaborate  on  stop  orders  that 
BLM  could  issue  under  this  section  if  a 
purchaser  fails  to  modify  a  plan  to 
BLM's  satisfaction  The  c:omment  also 
asked  that  the  regulations  provide  for 
penalties  for  such  failure.  "The  comment 
pointed  to  the  regulations  on  use  and 
occupancy  of  mining  claims  in  43  CFR 
subpart  3715  as  a  model.  The 
regulations  in  subpart  3715  address 
abatement  of  unauthorized  use  and 
occupancy  of  unpatented  mining 
claims  Unauthorized  use  and 
occupancv  is  a  much  more  widespread 
and  serious  problem  in  the  mining 
industry  than  failure  to  modifv'  mining 
plans  is  in  the  mineral  materials 
industry.  We  believe  the  consequences 
of  failure  to  comply  with  these 
regulations — possible  cancellation  or 
suspension  of  the  contract  or  permit — 


are  serious  enough  without  bringing  to 
bear  the  hea\'y  artillery  of  criminal 
penalties. 

Another  comment  stated  that  this 
provision  should  direct  BLM  to  provide 
justification  before  requiring  a 
purchaser  or  permittee  to  modify  an 
approved  plan,  and  that  the  proposed 
rule  would  encourage  BLM  to  act 
arbitrarily  and  abrogate  terms  of  a 
binding  contract.  The  rule  limits  BLMs 
discretion  to  require  plan  modification. 
We  can  do  so  only  when  we  can  point 
to  changed  conditions  or  an  oversight 
that  needs  to  be  corrected.  We  believe 
that  these  limitations  preclude  arbitrary 
action.  Each  contract  will  state  that  it 
includes  the  requirements  of  all 
regulations,  including  this  section,  so 
operators  are  on  notice  that  BLM  can 
modifv  the  plan  if  necessary.  In  the  final 
rule  we  have  added  language  providing 
for  BLM  to  consult  with  the  purchaser 
or  permittee  before  requiring 
modifications. 

Section  3601.51     How  Will  BLM 
Inspect  My  Operation? 

One  respondent,  endorsed  by  two 
others,  supported  the  inspection 
provisions  in  this  section,  stating  that 
they  codify  how  BLM  field  offices  have 
been  operating  in  his  area.  Another 
comment  suggested  that  the  regulations 
should  also  allow  BLM  to  inspect 
weight  tickets,  truck  logs,  and  other 
records  of  this  type.  We  have  added 
such  a  provision  to  the  final  rule  in 
order  to  improve  our  ability  to  account 
for  production. 

Section  3601.61     When  May  BLM 
Cancel  My  Contract  or  Permit? 

and 

Section  3601.62     Cancellation 
Procedures. 

One  respondent,  endorsed  by  two 
others,  supported  the  cancellation 
provisions  in  these  two  sections,  stating 
that  the  cancellation  procedures  give 
purchasers  reasonable  notice  of  BLM 
expectations.  They  agreed  that  a  notice 
of  intent  to  cancel  with  a  period  of  time 
to  rectify  a  problem  or  prove  no 
wrongdoing  is  a  common  way  of  dealing 
with  disputes  in  private  mineral  leases. 

We  have  simplified  the  wording  of 
§  3601.61(b).  which  in  the  proposed  rule 
stated  that  BLM  could  cancel  your 
contract  or  permit  if  you  failed  to 
comply  with  "any  applicable 
regulations,  including  the  inspection 
requirements  of  §  3601.51."  Because 
"any  applicable  regulations"  necessarily 
includes  the  inspection  requirements  of 
§  3601.51,  we  determined  that  the 
reference  to  inspection  requirements 
was  superfluous,  and  we  removed  it. 


Section  3601.71     What  Constitutes 
Unauthorized  Use? 

One  comment  asked  how  the 
prohibition  of  extracting,  severing,  or 
removing  mineral  materials  from  public 
lands  applies  to  split  estate  lands,  where 
the  surface  owner  may  use  mineral 
materials  for  purposes  of  improving  the 
surface,  so  long  as  the  owner  does  not 
remove  the  materials  off-site.  We  have 
added  a  paragraph  to  this  section  stating 
BLM"s  long-standing  policy  that  without 
a  contract  or  permit,  or  other  express 
authorization,  a  surface  estate  owner 
may  make  only  minimal  personal  use  of 
federally  reserved  mineral  materials 
within  the  boundaries  of  the  surface 
estate.  Minimal  use  would  include,  for 
example,  moving  mineral  materials  to 
dig  a  personal  swimming  pool  and  using 
those  excavated  materials  for  grading  or 
landscaping  on  the  property.  It  would 
not  include  large-scale  use  of  mineral 
materials,  even  within  the  boundaries  of 
the  surface  estate. 

Subpart  3602 — Mineral  Materials  Sales 
Applications 

Section  3602.12     How  Does  the  Mineral 
Materials  Sales  Process  Affect  Other 
Users  of  the  Same  Public  Lands? 

Several  comments  addressed  this 
section,  supporting  the  language  that 
provides  that  BLM's  designation  of  a 
tract  for  a  mineral  materials  sale 
establishes,  for  the  ultimate  purchaser,  a 
superior  right  over  subsequent  third 
party  entries  or  applications.  These 
comments  said  that  the  provision  gives 
the  mineral  producer  certainty  as  to  the 
status  of  its  interest  and  protects  its 
investment. 

One  comment  asked  for  clarification 
as  to  exactly  what  period  of  time  the 
superior  right  pertains.  We  have 
amended  this  section  in  the  final  rule  to 
make  it  clear  that  the  superior  right 
pertains  to  the  entire  term  of  the  sales 
contract  or  permit,  including  any 
renewal  periods,  of  a  contract  or  permit 
issued  within  the  2-year  period 
following  the  date  BLM  notes  the 
designation  in  the  public  land  records. 
We  have  further  amended  his  section  to 
provide  that  the  superior  right  applies  to 
subsequent  contracts  or  permits  that 
BLM  authorizes  within  2  years  after  the 
previous  contract  or  permit  expires  or 
terminates.  This  provision  would 
prevent  other  claimants  from 
speculatively  establishing  claims  when 
BLM  designates  tracts  in  the  hope  that 
BLM  contracts  or  permits  will  terminate 
before  the  mineral  materials  are 
exhausted.  It  allows  BLM  the  same  time 
period  to  enter  into  another  contract  or 
issue  a  permit  for  the  remaining  mineral 
materials  and  gives  subsequent 
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purchasers  or  permittees  the  same 
certainty  that  the  first  purchaser  or 
permittee  enjoyed.  This  principle 
applies  no  matter  how  many  successive 
contracts  or  permits  there  may  be. 

Section  3602.13     How  Does  BLM 
Measure  and  Establish  the  Price  of 
Mineral  Materials? 

One  comment,  endorsed  by  two 
others,  supported  this  provision,  saying 
that  it  follows  private  industry 
standards,  and  that  the  reappraisal 
provisions  also  track  industry  practices, 
which  allow  for  changes  in  imit  price 
over  time.  This  comment  said  that  the 
two-year  window  when  the  price  is 
fixed  is  reasonable. 

One  comment  suggested  that  we 
amend  paragraph  (c).  which  allows  the 
purchaser  or  permittee  to  choose 
between  the  two  measurement  methods; 
hi-place  volume  or  weight  equivalent,  to 
provide  that  BLM  may  designate  the 
method  of  measurement  that  operators 
must  use.  We  agree,  and  have  amended 
the  rule  to  allow  BLM  to  choose  the 
method.  BLM  will  not  always  exercise 
this  option,  but  will  allow  the  operator 
to  maJce  the  choice  in  many  cases. 

Section  3602.14     What  Kind  of 
Financial  Seciu-ity  Does  BLM  Require? 

Several  comments  addressed  this 
section.  One  comment  stated  that  the 
bonding  provision  is  cumbersome 
because  it  appears  to  set  up  a  dual  bond 
requirement — a  performance  bond  of  5 
percent,  and  a  reclamation  bond  of  at 
least  $500.  The  intent  of  the  proposed 
rule  was  not  to  require  two  bonds,  but 
to  set  up  a  two-stage  calculation  to 
determine  the  required  amount  of  the 
bond,  which  BLM  could  have  used  to 
enforce  any  part  of  the  contract 
performance. 

BLM  has  determined  that  the  two- 
stage  calculation  is  unnecessary,  and  we 
have  removed  the  requirement  that  the 
bond  include  5  percent  of  the  total 
contract  price.  A  performance  bond 
large  enough  to  cover  reclamation  costs 
should  be  sufficient  for  environmental 
protection,  and  BLM  can  still  use  the 
bond  amount  to  enforce  any  part  of  the 
contract  performance.  For  average 
operations  (contracts  of  $57,000)  the 
bond  amount  under  these  new 
requirements  is  expected  to  decrease 
from  $11,400  to  $5,000,  a  reduction  of 
$6,400.  While  on  its  face,  this  reduction 
might  appear  to  afford  less  protection  to 
the  Federal  Government,  it  actually  only 
recognizes  that  the  relatively  high 
bonding  requirements  of  the  mineral 
materials  program  have  been 
unnecessary.  Moreover,  we  will  also  be 
holding  the  purchaser's  cash  deposit  of 
5  percent  of  the  contract  value,  or  $500, 


whichever  is  larger,  which  will  further 
guarantee  performance.  These  changes 
make  the  bonding  system  for  mineral 
materials  more  consistent  with  bonding 
standards  in  other  minerals  programs, 
such  as  oil  and  gas,  leaseable  minerals. 
and  the  mining  law  Further,  if  the 
purchaser  removes  excess  materials,  we 
can  use  trespass  procedures  under  43 
CFR  9239.0-7  and  9239  0-8  to  recover 
damages. 

One  comment  recommended  that 
BLM  accept  other  forms  of  security 
besides  performance  bonds,  and  went 
on  to  suggest  examples  of  types  of 
security  that  other  agencies  accept.  The 
comment  suggested  that  we  add 
language  allowing  "any  other  form  of 
financial  security  which  is  acceptable  to 
the  Secretary  '"  vVe  have  adopted  the 
suggestion  that  we  accept  other  forms  of 
security,  and  have  added  irrevocable 
letters  of  credit  to  the  forms  that  BLM 
will  accept.  We  have  also  made  clear 
that  surety  bonds  can  be  arranged  or 
paid  for  by  third  parties.  We  have  not 
adopted  the  broad  language  suggested 
by  the  comment  because  we  have 
determined  that  the  niles  should  not 
provide  open-ended  discretion  in  the 
bonding  area. 

One  comment  urged  that  BLM  not  set 
a  maximum  bond  of  20  percent  of 
contract  value  for  contract  sales  less 
than  S2.000.  The  respondent  raised  two 
concerns:  First,  reclamation  costs  may 
exceed  the  bond  in  some  circumstances, 
and  second,  the  Federal  upper  limit  mav 
cause  problems  with  State  and  local 
bonding  requirements.  BLM  does  not 
view  these  concerns  as  outweighing  the 
reasons  for  the  provision 

•  This  bonding  provision  is  necessarv 
to  protect  the  interests  of  small 
purchasers.  Many  of  our  small  sales  are 
from  community  pits  and  common  use 
areas,  where  bonds  are  generally  not 
needed  at  all.  For  other  small  sales, 
BLM  takes  extra  care  to  select  sites  with 
minimal  possibility  of  environmental 
damage  and  therefore  low  reclamation 
costs. 

•  BLM  bonding  levels  should  have  no 
effect  on  State  or  other  agency  bonding 
policies  and  requirements.  It  is  quite 
common  for  different  levels  of 
govenmient  to  have  different  bonding 
requirements 

Finally,  one  comment  pointed  out 
that  paragraph  (a)(2)  of  this  section  as 
proposed  would  seem  to  require 
bonding  for  sales  of  $2,000  or  more  from 
community  pits,  and  said  that  this 
seems  to  be  an  unnecessary  burden  on 
business.  BLM  agrees,  and,  as  stated 
above,  in  the  final  rule,  we  have 
removed  the  provision  requiring  a  5 
percent  bond. 


Section  3602  21     What  Payment  Terms 
Apply  to  My  Mineral  Materials  Sales 
Contract? 

Several  comments  addressed  this 
section.  Three  comments,  one  of  them 
endorsed  by  two  others,  stated  general 
support  for  this  section,  pointing  out 
tliat  the  procedure  outlined  in  this 
section  tracks  the  standard  operating 
procedure  in  private  sales. 

One  comment  suggested  removing  the 
requirement  for  payment  in  lieu  of 
production  in  §  3662.21(a)(3).  The 
respondent  thought  the  requirement  in 
paragraph  (a){2)(iii)  that  the  full  contract 
amount  be  paid  before  contract 
expiration  should  sufficiently  assure 
BLM  that  the  purchaser  will  make  full 
payment.  BLM  has  not  adopted  this 
comment  in  the  final  rule.  The 
provision  for  in  lieu  payments  promotes 
diligent  development  and  deters 
speculative  holding  of  mineral  deposits. 
Without  it.  purchasers  may  be  tempted 
to  obtain  large  contracts  for  speculative 
purposes  or  to  reduce  competition 

One  comment  suggested  that  the 
regulation  should  allow  an  annual 
payment  at  the  end  of  the  year  for 
mineral  materials  actually  mined  during 
the  year  We  have  amended  this  section 
in  the  final  rule  to  allow  annual 
payments  for  the  upcoming  year  based 
on  the  amount  produced  in  the  previous 
year  or  an  estimate  of  production  for  the 
upcoming  year  If  you  choose  to  make 
payments  this  way.  you  must  reconcile 
the  amount  as  the  year  progresses 

The  proposed  rule  provided,  at 
§  3602.21(a)(2)(iii)(A),  that  vou  must 
make  installment  payments  monthlv  in 
an  amount  equal  to  the  value  of  the 
mineral  materials  you  removed  that 
month.  We  have  revised  this  section  to 
specify  that  the  payment  must  be  made 
by  the  15th  day  following  the  end  of  the 
month  for  which  you  are  reporting,  to 
give  you  time  to  determine  the  value  of 
the  materials  removed. 

Section  3602  22     When  Will  a  Contract 
Terminate? 

Two  comments  addressed  this 
section,  stating  that  a  contract  should 
terminate  when  the  purchaser  has 
removed  the  contracted-for  amount  of 
mineral  materials  rather  than  when  its 
term  expires.  Automatically  terminating 
a  contract  when  the  amount  of  material 
contracted  for  has  been  removed  would 
conflict  with  contract  renewal 
provisions  and  could  conflict  with  the 
purchaser's  obligation  to  perform 
reclamation  However,  we  have  added  a 
provision  that  the  contract  or  permit 
will  terminate  when  the  operator  has 
completed  both  production  and  all 
required  reclamation  Once  an  operator 
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completes  all  reclamation,  there  is  no 
longer  any  reason  to  encumber  the  land 
with  a  contract  or  permit,  as  the 
operator  has  no  interest  in  renewal,  and 
BLM's  interest  in  reclamation  is 
satisfied. 

Section  3602.23     When  Will  BLM  Make 
Refunds  or  Allow  Credits? 

The  proposed  rule  provided  that  BLM 
would  reduce  the  amount  of  any  refund 
by  the  amount  of  the  administrative  cost 
of  processing  the  disposal  action.  In  the 
final  rule,  we  have  amended  this 
language  to  provide  that  BLM  will 
reduce  the  refund  or  credit  due  to 
administrative  costs  only  when  the 
refund  or  credit  results  from  terminating 
the  contract  by  mutual  agreement.  Our 
intention  was  not  to  withhold 
admini.strative  costs  when  purchasers 
have  simply  overpaid  or  when  our 
initial  estimate  of  mineral  materials 
available  was  mistaken. 

Section  3602.24     When  May  I  Assign 
My  Materials  Sales  Contract? 

One  comment  stated  that  paragraph 
(b)(1)  of  this  section  seems  not  to 
require  an  assignee  to  provide  a 
reclamation  bond.  This  comment  is 
related  to  the  comment  on  §  3602.14, 
and  is  based  on  the  notion  that  that 
section  required  dual  bonds.  Our 
revision  of  ^  3602.14  to  require  a 
performance  bond  based  only  on 
estimated  reclamation  costs  eliminates 
this  confusion.  Nevertheless,  we  have 
also  amended  this  provision  to  require 
the  assignee  to  provide  a  "financial 
guarantee"  under  §  3602.14.  rather  than 
a  "performance  bond." 

Section  3602.26     If  I  Assign  My 
Contract,  When  Do  My  Obligations 
Under  the  Contract  End? 

Two  comments  addressed  this 
section.  One  respondent  thought  that 
the  word  "accrual"  did  not  pertain  to 
obligations  and  liabilities,  but  onlv  to 
gains  or  additions,  and  suggested  that 
the  provision  is  unnecessary,  because 
operators  can  negotiate  responsibility 
for  reclamation  and  similar  matters  at 
the  time  of  assignment.  The  other 
comment  suggested  that  this  section 
conflicted  with  §  3602.15.  which 
provides  for  cancellation  of  the 
assignor's  bond  obligations  when  the 
assignee  provides  an  appropriate  bond. 
We  have  amended  this  provision  in  the 
final  rule  by  removing  the  phrase  "such 
as  reclamation   '  This  phrase  produced 
more  confusion  than  clarification  in  the 
proposed  rule.  We  believe  that  the  term 
"accrual"  is  appropriate  for  obligations 
as  well  as  benefits,  and  the  assignor  is 
responsible  for  all  contract  obligations 
that  accrued  before  BLM  approves  the 


assigrunent.  regardless  of  whether  the 
assignor's  bond  obligations  have  been 
canceled. 

Section  3602.28     What  Records  Must  I 
Maintain  and  How  Long  Must  I  Keep 
Them? 


How  Will  BLM  Verifv 


and 

Section  3602.29 
My  Prcxluction? 


The  several  comments  addressing 
these  sections  all  supported  the 
production  verification  methods  in  the 
proposed  rule.  One  comment 
recommended  that  BLM  require 
monthly  reporting.  We  have  not  adopted 
this  comment  in  the  final  rule,  but  have 
revised  this  provision  to  say  that  you 
must  submit  at  least  one  report  per 
contract  year.  Both  the  proposed  and 
final  rules  make  it  clear  that  BLM  may 
require  reporting  more  frequently  than 
annually. 

Ano0ier  comment  recommended  that 
we  require  volumetric  surveys  only  in 
certain  circumstances  such  as  large 
volume  commercial  sales,  saying  that 
the  cost  of  these  surveys  does  not  justify 
the  public  benefit.  We  agree,  and  this  is 
how  BLM  will  implement  this  section. 
It  is  not  necessarv'  to  provide  this  degree 
of  detail  in  the  regulations,  because 
BLM  Manuals  and  handbooks  will 
provide  this  instruction  to  production 
verification  personnel. 

Section  3602.31     What  Volume 
Limitations  Generally  Apply  to 
Noncompetitive  Mineral  Materials 
Sales? 

and 

Section  3602.32     What  Volume  and 
Other  Limitations  Pertain  to 
Noncompetitive  Sales  Associated  With 
Public  Works  Projects? 

Five  comments  supported  the 
increased  volume  limitations  in  these 
sections  of  the  proposed  rule.  One  of 
them  suggested  further  increases,  or 
even  eliminating  the  limits,  on 
noncompetitive  sales.  In  the  final  rule, 
BLM  has  raised  the  limit  on  the  total 
aggregate  amount  of  noncompetitive 
sales  made  in  any  one  State  for  the 
benefit  of  any  one  purchaser,  in  any 
period  of  12  consecutive  months,  to 
300,000  cubic  yards  (or  weight 
equivalent).  We  are  not  changing  the 
provision  for  maximum  volume 
limitation  for  individual 
noncompetitive  .sales.  We  will  monitor 
the  mineral  materials  program  and 
consider  raising  the  volume  limit  for 
noncompetitive  sales  in  the  future,  if  we 
find  a  need  for  that  change. 


Section  3602.34     What  Is  the  Term  of  a 
Noncompetitive  Contract? 

One  comment  recommended  that 
non-competitive  mineral  materials 
purchasers  be  offered  the  same  renewal 
options  and  terms  as  competitive 
purchasers.  The  comment  cited  a 
specific  case,  where  a  mineral  trespass 
situation  resulted  in  a  settlement 
agreement  containing  a  provision  under 
which  BLM  allowed  the  offending 
company  multiple  sequential 
noncompetiti\e  contracts  during  a  10- 
year  period  so  that  we  could  recover  lost 
revenues  from  the  trespass  property. 
The  comment  went  on  to  say  that  the 
local  BLM  office  should  allow  other 
similar  noncompetitive  sales  contracts 
until  that  settlement  agreement 
terminates.  BLM  has  not  adopted  this 
comment  in  the  final  rule.  The  instance 
described  in  the  comment  involved 
unique  circumstances.  The  governing 
statute  directs  the  Secretary  to  dispose 
of  mineral  materials  by  competitive 
bidding  unless  it  is  impracticable  to 
obtain  competition.  30  U.S.C.  602. 
Because  the  statute  favors  competitive 
contracts,  the  regulations  do  not  provide 
for  noncompetitive  contracts  to  include 
the  same  terms  as  competitive  contracts. 

Section  3602.45     What  Final  Steps  Will 
BLM  Take  Before  Issuing  Me  a  Contract? 

In  the  proposed  rule,  this  section  was 
entitled.  "What  conditions  must  I  meet 
before  BLM  will  issue  me  a  conract?" 
Although  no  comments  addressed  this 
section,  on  review  we  have  decided  that 
the  section  heading  was  not  completely 
descriptive.  We  have  given  the  section 
a  new  heading,  partially  reorganized  the 
section,  and  added  paragraph  headings 
to  make  its  organization  clearer.  We 
have  also  revised  paragraph  (g)  to 
explain  that  additional  provisions  and 
stipulations  that  BLM  adds  to  the 
contract  will  be  for  the  purpose  of 
conforming  to  the  provisions  of  the 
competitive  sale  notice  and  to  address 
environmental  or  other  site-specific 
issues.  The  standard  contract  form 
approved  by  the  Office  of  Management 
and  Budget  is  a  basic  form  that  can  be 
used  for  any  kind  of  sale.  It  is  not  all- 
inclusive  and  states  that  the  contract 
will  include  the  stipulations  and  the 
mining  plan  attached  to  it.  Provisions 
that  relate  to  mining  on  a  specific  tract 
of  land  must  be  added  to  the  contract. 
We  have  not  made  substantive  changes 
in  this  section. 

Section  3602.47     When  and  How  May  1 
Renew  My  Competitive  Contract? 

One  comment,  endorsed  by  two 
others,  supported  this  provision  as 
promoting  mineral  development 
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because  it  protects  the  initial  purchaser. 
It  pointed  out  that  the  life  span  of  a 
mineral  deposit  can  be  decades,  and 
said  that  the  previous  regulations 
prrnided  no  incentive  for  exploration 
and  development  because  there  was  no 
guarantee  that  the  purchaser  would  be 
in  place  for  more  than  one  contract 
term. 

Another  comment  recommended 
amending  the  section  to  allow  renewals 
of  noncompetitive  contracts,  saying  that 
the  noncompetitive  purchaser  has  the 
same  investment  in  the  application 
process,  site  and  access  preparation, 
and,  with  some  commodities,  market 
development  costs,  as  the  competitive 
purchaser  BLM  is  not  amending  the 
final  rule  in  response  to  this  comment. 
First,  most  noncompetitive  contracts  are 
for  minerals  in  community  pits  and 
common  use  areas,  where  site  and 
access  preparation  are  not  economic 
factors.  Second,  the  regulations  provide 
for  a  one-year  extension  (see  §  3602.27) 
if  the  purchaser  was  unable  to  finish 
operations  under  the  contract  for 
reasons  beyond  his  or  her  control  and 
meets  the  appropriate  procedural 
deadline  described  in  ^  3602.27.  Finally, 
as  discussed  above,  the  governing 
statute  requires  competitive  contracts 
whenever  competition  is  practicable,  so 
BLM  will  not  allow  unlimited  renewals 
when  we  did  not  award  the  initial 
contract  on  a  competitive  basis. 

One  comment  asked  for  assurance 
that  renewals  of  competitive  contracts 
would  be  done  non-cnmpetitively.  We 
amended  this  section  to  make  it  clear 
that  once  you  have  been  awarded  a 
contract  through  competitive  bidding, 
you  may  apply  for  a  renewal  of  that 
contract  without  further  competitive 
bidding.  BLM's  experience  with  the 
mineral  materials  markets  has  shown 
that  we  need  to  offer  competitive 
contracts  with  options  for  renewal  to 
attract  the  competition  that  will  bring 
the  greatest  economic  benefit  for  the 
United  States.  In  essence,  we  are 
offering  for  competitive  bidding  both  a 
stated  amount  of  mineral  materials  and 
options  for  additional  amounts,  in  a 
process  of  two  or  more  stages.  Adding 
options  for  contract  renewal  at  the  time 
of  competitive  bidding  allows  BLM  to 
improve  the  economic  return  to  the 
United  States. 

One  comment  stated  that  this  section 
in  the  proposed  rule,  with  its  deadline 
for  requesting  a  renewal  90  davs  before 
contract  expiration,  conflicted  with 
section  3b02.21(a)(2)(iii).  which  directs 
purchasers  to  pay  the  full  amount  of 
their  contracts  no  later  than  60  days 
before  the  contracts  are  to  expire.  There 
is  no  conflict  between  these  two 
provisions.  A  purchaser  who  wants  to 


renew  a  competitive  contract  must  pay 
the  full  contract  value  before  applving 
for  renewal  at  least  90  days  before  the 
contract  expires.  Others,  for  whom 
renewal  is  not  of  interest,  must  pay  the 
full  contract  value  no  later  than  60  days 
before  contract  expiration.  Those  who 
wish  to  renew  simply  have  an  earlier 
payment  deadline. 

Section  3602.48     What  Mav  BLM 
Require  When  Renewing  Mv  Contract? 

One  comment,  endorsed  bv  two 
others,  supported  the  reappraisal 
requirements  in  this  section.  The 
respondent  said  that  his  contracts 
commonly  provide  for  a  change  in  unit 
price  over  time. 

Section  3602.49     When  Will  BLM  Issue 
a  Non-Renewable  Contract? 

We  received  no  comments  on  this 
section.  We  decided,  however,  to  amend 
paragraph  (c)  to  provide  that  if  fewer 
than  120  days  remain  on  your  contract 
after  the  effective  date  of  this  rule.  BLM 
ma\'  approve  your  renewal  request 
submitted  less  than  90  days  before  the 
contract  expires  if  we  decide  the 
■contract  qualifies  for  renewal  and  we 
have  sufficient  time  to  process  vour 
request  before  your  contract  is  due  to 
expire.  We  added  this  provision  to  give 
an  opportunity  for  contract  renewal  to 
purchasers  who  have  existing  contracts 
on  the  effective  date  of  this  rule,  but 
who  would  be  unable  to  meet  the  90- 
day  deadline  due  to  the  short  time 
remaining  on  the  contracts  after  the 
effective  date.  (Since  this  paragraph  is  of 
strictly  limited  applicability,  we  will 
remove  it  from  the  regulations  at  the 
earliest  opportunity  in  an  administrative 
final  rule.) 

Section  3603.14     What  Plans  Do  I  Need 
to  Prepare  To  Mine  or  Remove  Mineral 
Materials  From  a  Community  Pit  or 
Common  Use  Area? 

This  section  in  the  proposed  rule 
provided  that  BLM  would  not  require  a 
mining  or  reclamation  plan  before 
authorizing  mining  or  removing  mineral 
materials  from  a  community  pit  or 
common  use  area.  One  comment  urged 
that  BLM  amend  this  section  to  give  us 
discretion  as  to  whether  to  require  a 
mining  plan  in  these  instances.  We  have 
changed  the  final  rule  to  state  that  BLM 
generally  will  not  require  a  mining  or 
reclamation  plan  in  such  cases,  but  may 
require  a  plan  if  we  find  that 
circumstances  warrant  it.  Not  all 
removals  are  of  such  a  scale  that  we 
need  a  mining  plan. 


Section  3603.22     What  Fees  .Must  i  Pay 
to  Cover  the  Cost  of  Reclamation  of 
Community  Pits  and  Common  Use 
Areas? 

One  comment  noted  that  the  rule 
contained  no  bonding  provision  to  cover 
reclamation  of  community  pits. 
Although  it  was  not  clear,  the  comment 
appeared  to  say  that  the  rule  should 
provide  for  bonding  of  operations  in 
community  pits  if  the  operator  elects  to 
perform  reclamation  in  lieu  of  paving  a 
reclamation  fee.  We  have  amended  the 
rule  in  response  to  this  comment,  giving 
BLM  discretion  to  require  a  bond  in 
these  circumstances,  in  either 
community  pits  or  common  use  areas. 
However,  our  normal  practice  is  to 
collect  a  reclamation  fee  and  not  require 
a  bond.  The  reclamation  fee  is  paid 
under  Section  305  of  FLPM.A  (43  U.S.C. 
1 735)  into  the  Fund  for  Repair  of 
Damaged  Lands.  BLM  uses  moneys  from 
this  fund  to  pay  for  reclamation  of* 
exhausted  community  pits. 

Section  3604.11     How  Do!  Apply  for  a 
Free  Use  Permit? 

One  comment  suggested  that  this 
section  require  or  allow  a  letter  from  the 
applicant  to  BLM  in  place  of  BLM  Form 
5510-1.  It  said  that  applicants  often 
incorrectly  fill  it  out  and  must  resubmit 
it.  The  comment  said  that  personal 
experience  with  letter  transactions  has 
been  favorable.  We  have  amended  this 
provision  in  the  final  rule  to  allow  letter 
applications  for  free  use  permits.  You 
mav  send  a  letter  or  use  BLM  Form 
5510-1. 

Section  3604.22     What  Conditions  and 
Restrictions  Pertain  to  My  Free  Use 
Permit? 

One  comment  asked  what  recourse 
BLM  has  if  a  free  use  permittee  violates 
a  permit  restriction  or  condition,  and 
suggested  that  it  may  be  politically 
difficult  to  hold  a  local  government  in 
trespass.  We  have  made  no  change  in 
the  final  rule  in  this  respect.  We  have 
the  authority  and  responsibility  to 
initiate  trespass  proceedings  in  any  case 
where  they  are  indicated.  Of  course,  we 
would  carry  out  such  proceedings  only 
as  a  last  resort  when  persuasion  fails. 

III.  The  Final  Rule 

The  final  rule  substantially 
reorganizes  parts  3600,  3610,  and  3620. 
We  are  reorganizing  the  regulations  for 
two  reasons:  (1 )  To  make  them  read 
more  logically  and  clearly:  and  (2)  to 
conform  more  closely  to  Office  of  the 
Federal  Register  numbering 
conventions.  The  following  table  shows 
how  numbers  are  changed  from  the 
previous  regulations  to  the  final  rule. 


58898  Federal  Register/ Vol.  66,  No.  226 /Friday.  November  23,  2001 /Rules  and  Regulations 


Federal  Register/ Vol.  66,  No.  226 /Friday.  November  23.  2001  'Rules  and  Regulations  58899 


Section  Conversion  Table 


Old  section 


New  section 


Group  3600  heading 
Group  3600  Note 
Part  3600 
Subpart  3600 

§3600  0-1  

§36000-3  

§  3600  0-3(a)(3)  

§3600  0-4  

§3600  0-5 

§3600  0-8 

Subpart  3601    

§3601  1  

§3601  1-1(a)(1)  

§3601  i-l(a)(2)  

§3601  1-2(a).  (c)  

§3601  1-2(b) 

§  3600  0-3(aK2)  

§3601  1-3 

Subpart  3602   

§3602  1  

§3602  1-1  

§3602  1-2  

§3602  l-3(a),  (b) 
§3602  1-3(0),  (d)  .... 

§3602  2      

§3602.3 

none  

none    

none  

none       

Subpart  3603  

§3603  1  


none     

Subpart  3604  

§3604,1(3)  

§3604  1(b)  

§3604  1(c)  

§3604  1(d)  (first  sen- 
tence) 

§3604  1(d)  (second 
sentence). 

§3604  2     

§3604  2(a)  


§3604  2(b)  

Part  3610  

Subpart  3610  

§3610  1    

§3610  1-1  

none  

§3610  1-2 

§36l0  1-3(a)(1)-(5) 
§3610  1-3(a)(6) 


§3610  l-3(b)  

§3610  1-4  

§3610  1-5 

none   

§3610  1-6(8),  (b) 

§3610  1-6(c)  

§3610  1-7 

none     

§3610  1 -3(a)(7)  .. 

§3610  2    

§3610  2-1  

§3610  2-2  

§3610  2-3 

§3610  2-4  

§3610  3   

§3610  3-I(a)  

§3610.3-1(b)  


none 

§3601  9 

Part  3600 

Subpart  3601 

§3601  1 

§3601  3 

§3601  12 

§3601  6 

§3601  5 

§3601  8 

none 

§3601  10 

§3601  14 

§3601  12 

§3601.21 

§3601  22 

§3601  13 

§3601  11 

none 

§3601  40 

§3601  41 

§3601  42 

§3601  43 

§3601  44 

§3601.30 

§3601.52 

§3601.51 

§3601  60 

§3601  61 

§3601  62 

none 

§§3601  70  through 

3601  72 
§3601  80 
Subpart  3603 
§3603  10 
§3603  11 
§3603.12 
§3603  13 

§3603  14 

§  3603  20 

§§3603  21  and 
3603  22(b) 
j  §3603.22(3) 
I  none 

Subpart  3602 

§3602  10 

§  3602  1 1 

§3602  12 

§3602  13 

§3602  21(3) 

§§3602  21(b). 

3602  22(a) 
§3602  22(b) 
§3602  23 
§3602  14 
§3602  15 

§  3602  24 

§§3602  25.  3602  26 
.  §3602  27 
I  §3602  28 
i  §3602  29 
;  §3602  30 

§3602  31 

§  3602  32 

§3602  33 

§3602  34 

§3602  40 

§3602  41 

§3602  42(0 


Old  section 

New  section 

§3610  3-2 

§3602  42(a).  (b) 

§3610  3-3 

§3602  43 

§3610  3-4 

§3602  44 

§3610  3-5 

§  3602  45 

§3610  3-6 

§  3602  46 

none  

§3602  47 

none  

§  3602  48 

none  

§3602  49 

Part  3620  

none 

Subpart  3621  

Subpart  3604 

§3621  1  

§3604  10 

§3621  1-1  

§3604  11 

§3621  1-2 

§3604  21 

§3621  1-3 

§3604  23 

§3621  1-4(a),  (c)-(d) 

§3604  22 

§3621  1 -4(b)  

§3604  13 

§3621  1-5 

§3604  24 

§3621  1-6 

§  3604  25 

§3621  1-7 

§3604.26 

§3621  2(a)  

§3604  12(a) 

§3621. 2(b)  

§3604  12(b) 

§3621.2(0  

§3604  27 

Subpart  3622  

Subpart  3622 

A.  How  Does  BLM  Dispose  of  Mineral 
Materials?  (See  §  3601.6.) 

BLM  disposes  of  mineral  materials 
from  public  lands  by  selling  them  and. 
under  some  circumstances,  giving  them 
away.  We  dispose  of  materials  from 
exclusive  sites  used  by  one  operator  or 
nonexclusive  sites  (community  pits  or 
common  use  areas)  used  by  more  than 
one  operator.  Under  the  final  rule  and 
BLM  policies,  disposal  methods  are  as 
follows: 

1.  Negotiated  Sales  [see  §  3602.30  et 
seq.]. 

BLM  will  negotiate  a  sale  contract  for 
quantities  of  materials  not  greater  than 
200.000  cubic  yards,  with  certain 
exceptions  detailed  in  the  regulations. 
The  price  will  be  fair  market  value  of 
the  minerals  as  BLM  determines 
through  an  appraisal.  Contracts  have  a 
maximum  term  of  5  years,  with  a 
possible  one-time  extension  not  greater 
than  ome  year. 

2.  Competitive  Sales  (see  §  3602.40  et 
seq.). 

For  quantities  of  materials  greater 
than  200.000  cubic  yards,  or  if  BLM  is 
aware  that  there  is  competitive  interest 
in  the  materials  site,  we  advertise  the 
availability  of  the  material  at  the 
particular  site  and  sell  it  to  the  highest 
bidder.  Contracts  issued  through  this 
process  have  a  term  of  no  more  than  10 
years,  but  BLM  may  allow  a  one-time 
extenjion  of  up  to  one  year  and  you  may 
apply  for  renewal  of  the  contract  to 
purchase  additional  material  at  the  site. 

3.  Fre0  Use  Permits  (see  subpart  3604). 

BLM  issues  free  use  permits  for  sand 
and  gravel  and  other  materials  to 
government  agencies  and  to  non-profit 


organizations.  A  large  part  of  mineral 
materials  produced  under  the  program 
is  under  free  use  permits  to  local.  State, 
and  other  Federal  Government  agencies, 
including  State  and  county  highway 
departments,  cities,  and  municipalities. 
As  a  government  agency,  you  may 
obtain  free  use  permits  to  extract 
specified  quantities  of  material  for 
public  works  projects.  BLM  may  specify 
the  amount  you  may  extract  under  a 
government  agency  free  use  permit,  and 
may  allow  your  operation  to  continue 
for  up  to  10  years.  You  may  not  barter 
or  sell  the  material. 

BLM  also  issues  free  use  permits  to 
non-profit  organizations  for  up  to  5.000 
cubic  yards  for  any  12  consecutive 
months.  These  permits  have  a  one-year 
term.  If  there  is  an  additional  need,  you 
must  applv  for  a  new  permit  You  also 
may  not  barter  or  sell  this  material. 

B.  Surface  Management  Operations 

BLM  is  responsible  for  monitoring  the 
sites,  inspection,  and  production 
verification  to  ensure  compliance  with 
the  terms  of  the  contract  or  permit.  BLM 
seeks  (1)  accurate  accounting  for 
materials  you  remove.  (2)  proper 
compensation  to  the  Federal 
Government,  and  (3)  protection  of  the 
environment,  public  health,  and  safety. 
We  may  use  field  inspections  and  site 
sur\'eys,  or  high-tech  methods,  such  as 
aerial  surveys  or  computer  modeling, 
that  quantif}'  the  volume  of  material 
removed.  We  generally  base  the 
frequency  of  inspections  and  the  choice 
of  verification  method  on  the  size  and 
type  of  disposal. 

Substantive  changes  in  the  final  rule 
from  the  previous  regulations  include 
the  following: 

(1)  The  rule  provides  that  BLM  may 
dispose  of  mineral  materials  from 
unpatented  mining  claims  in 
accordance  with  Solicitor's  Opinion  No. 
M-3699a.  Disposal  of  Mineral  Materials 
from  Unpatented  Mining  Claims.  June  9, 
1999.  See  §3601.14. 

(2)  The  rule  requires  permittees  and 
purchasers  to  allow  BLM  to  inspect 
their  operations,  conduct  surveys,  and 
estimate  the  volume  and  type  of 
production.  Sec  §  3601.51. 

(3)  The  rule  adds  a  provision  that 
when  BLM  designates  a  tract  for  sale  of 
mineral  materials,  subsequent  contracts 
or  permits  on  that  tract  have  priority 
over  any  subsequent  conflicting  mining 
claim,  entrv.  or  other  use  of  the  land. 
See  §3602.12. 

(4)  The  rule  allows  BLM  to  cancel 
permits  or  sales  contracts  for  failure  of 
the  purchaser  or  permittee  to  comply 
with  the  law.  regulations,  or  contract  or 
permit  terms.  It  requires  BLM  to  provide 
written  notice  of  our  intent  to  cancel, 


allowing  time  to  correct  performance 
problems,  to  request  an  extension,  or  to 
show  why  the  contract  or  permit  should 
not  be  canceled.  See  §§  3601.61  and 
3601.62. 

(5)  The  rule  includes  a  cross  reference 
to  the  Department  of  the  Interior  appeals 
regulations  in  43  CFR  part  4.  See 
§3601.80. 

(6)  The  rule  makes  the  provisions  for 
reappraisal  clearer.  BL.M  will  not 
reappraise  sooner  than  2  years  after  we 
issue  the  contract  or  complete  a 
previous  reappraisal.  See  §§  3602.13 
and  3602.48. 

(7)  The  final  nile  amends  the  bonding 
requirements  for  mineral  material  sales 
by  accepting  qualified  certificates  of 
deposit  and  irrevocable  letters  of  credit 
as  surety  bonds,  and  by  changing 
bonding  requirements  for  sales  of  S2.000 
or  more.  We  set  bonds  at  more  realistic 
levels,  and  they  should  ensure  that 
amounts  needed  to  cover  the  cost  of 
reclamation  will  be  available.  See 
§3602.14. 

(8)  The  rule  reduces  the  percentage 
amount  BLM  requires,  under  a  material 
sales  contract,  for  the  first  installment 
payment  and  in  lieu  of  production 
pavments.  See  §  3602.21. 

(9)  The  rule  provides  that  you  must — 

•  Make  monthly  mstallment 
payments  in  an  amount  equal  to  the 
value  of  the  materials  removed  the 
previous  month,  or 

•  Make  an  annual  prepayment  based 
on  the  previous  year's  prodtic^on  or  a 
projection  of  the  current  vear's  " 
production.  See  §  3602.21(a)(2). 

(10)  The  rule  allows  purchasers  with 
contract  terms  of  90  days  or  less  to 
request  contract  extensions  no  later  than 
15  days  instead  of  30  days  before  the 
end  of  the  contract.  See  §  3602.27. 

(11)  The  rule  strengthens  and  clarifies 
provisions  allowing  BLM  to  require 
purchasers  of  mineral  materials  to  keep 
records  to  verif\'  production  and  to 
make  them  available  to  BLM   BLM  uses 
these  records  to  ascertain  whether 
purchasers  have  complied  with 
regulations  and  contract  terms.  To  allow 
BLM  to  verify  production,  the  rule 
requires  purchasers  to  submit 
production  reports  at  least  annuallv.  It 
allows  BLM  to  require  purchasers  to 
conduct  volumetric  sur\'evs  of  the 
operation  site  as  well.  See  §  §  3602.28 
and  3602.29. 

(12)  The  rule  increases  the  volume 
limitation  for  noncompetitive  sales  from 
100.000  to  200.000  cubic  yards.  It  also 
increases  the  limit  for  .sales  in  any  one 
State  for  the  benefit  of  anv  one 
purchaser  in  a  12-month  period  from 
200,000  to  300.000  cubic  vards.  The  rule 
also  increases  the  volume  limitation  for 
noncompetitive  sales  in  support  of  a 


public  works  improvement  program 
from  200.000  to  400.000  cubic  yards. 
See  §  §  3602.31  and  3602.32. 

(13)  The  rule  allows  the  successful 
bidder  in  a  competitive  sale  60  davs 
instead  of  30  days  to  ratif\  and  execute 
the  contract.  See  §  3602.45. 

(14)  The  rule  adds  a  provision  for 
renewing  contracts,  allowing  a 
purchaser  who  has  paid  the  full  contract 
price  for  the  purchased  mineral  material 
to  apply  for  renewal  of  the  contract  to 
allow  purchase  of  additional  material 
from  the  same  site.  The  maximum 
renewal  term  is  10  years,  but  there  is  no 
limit  on  the  number  of  renewals  BLM 
allows.  However,  each  renewal  requires 
a  reappraisal,  a  new  environmental 
analysis  when  we  find  it  necessarv.  and 
a  possible  increase  or  decrease  in  the 
bond  the  purchaser  must  post.  See 
§3602  47. 

These  regulations  applv  from  the 
effective  date  of  the  final  rule  to  all 
future  contracts  and  permits.  They  also 
apply  to  existing  contracts  and  permits 
to  the  extent — 

•  The  contract  or  permit  incorporates 
future  regulations,  and 

•  The  regulations  are  not  inconsistent 
with  the  express  terms  of  the  contract  or 
permit. 

IV.  Procedural  Matters 

The  principal  author  of  this  final  rule 
is  Dr  Durga  N.  Rimal  of  the  Solid 
Minerals  Group,  assisted  bv  Ted 
Hudson  of  the  Reguiaton.-  Affairs  Group. 
Washington  Office,  Bureau  of  Land 
Management. 

Regulatorv  Planning  and  Review  (E.O. 
12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  annual 
economic  effect  of  Si  00  million  or 
adversely  affect  in  a  material  way  the 
economy,  an  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
other  units  of  government  or 
communities.  A  cost-benefit  and 
economic  analysis  is  not  required. 

During  fiscal  years  1996  through 
1998.  BLM  annually  issued  an  average 
of  a  little  over  2,900  mineral  materials 
free  use  permits  and  sales  contracts, 
valued  at  a  little  less  than  Si 2  million 
over  the  life  of  the  contracts.  Of  this 
value,  about  S4.2  million  was  disposed 
of  under  free-use  permits,  and  about 
Si. 3  million  was  sold  in  non-exclusive 
sales  from  community  pits,  with  an 
average  sale  of  about  S570  There  were 
395  exclusive  sales  in  an  average  fiscal 
year  during  the  period,  valued  at  a  little 


less  than  S6.5  million,  with  an  average 
sale  of  a  little  over  Si 6.400 

During  the  next  two  fiscal  vears.  this 
approximate  sale  and  permit  disposal 
rate  continued.  In  fiscal  year  1999.  BLM 
processed  2.887  sales  contracts  and  free- 
use  permits  for  12.8  million  cubic  vards 
of  mineral  materials.  valu€?d  at  S9.4 
million.  Of  these.  2.344  were  non- 
exclusive sales,  totaling  nearly  1.28 
million  cubic  vards.  valued  at  Si. 57 
million.  Of  the  remainder.  332  were 
exclusive  sales,  totaling  nearly  4.58 
million  cubic  yards,  valued  at  S4.3 
million,  and  211  were  free-use  permits. 
totaling  6.95  million  cubic  vards,  valued 
at  S3  54  million  There  was  production 
on  3.307  contracts  and  permits,  some  of 
which  carried  over  from  previous  vears, 
amounting  to  10.9  million  cubic  yards, 
valued  at  S8  9  million. 

In  fiscal  year  2000.  BLM  processed 
3.542  sales  contracts  and  free-use 
permits  for  18.7  million  cubic  yards  of 
mineral  materials,  valued  at  S15 
million.  Of  these.  2.755  were  non- 
exclusive sales,  totaling  nearly  1.36 
million  cubic  yards,  valued  at  nearly 
Si. 4  million.  Of  the  remainder.  500 
were  exclusive  sales,  totaling  6.6 
million  cubic  yards,  valued  at  nearly 
S5.7  million,  and  287  were  free-use 
permits,  totaling  10.7  million  cubic 
yards,  valued  at  nearly  S8  million. 
There  was  production  on  4.801 
contracts  and  permits,  some  of  which 
carried  over  from  previous  vears, 
amounting  to  1 1.95  million  cubic  yards, 
valued  at  S9.8  million. 

Average  annual  production  for  these  5 
years,  under  existing  and  new  permits 
and  contracts  (some  being  multi-year 
contracts),  exclusive  and  non-exclusive, 
amounted  to  just  under  S9  million. 

The  changes  proposed  in  this  rule  are: 

1.  Adding  procedures  for  inspection, 
production  verification,  and 
cancellation  of  contracts: 

2.  Protecting  material  sales  from 
interference  by  subsequent  land  users 
and  claimants; 

3.  Allowing  BLM  to  dispose  of 
mineral  materials  from  unpatented 
mining  claims: 

4  Reducing  the  amount  of  required 
installment  payments: 

5.  Increasing  the  value  threshold 
triggering  the  requirement  for 
competitive  bidding: 

6.  Allowing  additional  time  to  prepare 
and  submit  mining  and  reclamation 
plans: 

7.  Adding  certificates  of  deposit  and 
irrevTDcable  letters  of  credit  as  acceptable 
financial  instruments  for  bonds: 

8.  Ensuring  that  bonding  amounts  for 
sales  contracts  of  S2.000  or  more  are 
adequate  to  perform  reclamation;  and 


UMI 


58900  Federal  Register/ Vol.  66.  No.  226  '  Friday.  November  23,  2001 /Rules  and  Regulations 


9  .-KdHins  provision  for  the  renewal  of 
(  i)ni[)*'titi\  I'  <.r.'"s  contracts. 

These  i  lld^i;<■^  should  not  have 
appreciable  effects  on  the  economy,  and 
anv  effects  certainly  uil!  not  approach 
.SlOO  million  annualK 

(2)  This  rule  will  not  ( reate  a  serious 
inconsistency  ur  otherwise  mterfere 
with  an  action  taken  or  planned  by 
another  agency  The  proposed  rule  will 
have  no  effect  on  disposal  of  mineral 
materials  from  national  forest  lands.  The 
rule  will  not  be  in  conflict  with  State 
regulations  or  requirements.  The  rule 
will  have  no  effect  on  lands  over  which 
States  have  jurisdiction,  other  than  to 
require  a  State's  consent  before 
materials  may  be  disposed  of  from 
public  lands  that  are  withdrawn  for  its 
use,  as  alreadv  required.  The  rule 
expressly  does  not  apply  to  national 
park  lands  or  to  Indian  lands. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  proi^rams  or  the  rights 
or  obligations  of  their  recipients.  BLM 
sells  mineral  materials  at  not  less  than 
the  fair  market  value  of  the  materials 
extracted,  ext  ept  in  the  instance  of  free 
use.  The  proposed  rule  will  not  have  an 
effect  on  user  fees. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

np(iulatnn-  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  ec:onomic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  For  the 
purpose  of  this  section  a  "small  entity", 
as  defined  by  the  Small  Business 
Administration  for  mining  and 
quarrying  of  nonmetaliic  minerals, 
except  fuels,  is  considered  to  be  an 
individual,  limited  partnership,  or  small 
company  (together  with  its  affiliates), 
with  fewer  than  500  employees.  Most 
sand  and  gravel  c  ompanies  and  other 
mineral  material  enterprises  that 
purchase  mineral  materials  from  BLM 
are  small  businesses,  employing  fewer 
than  500  persons,  and  many 
governmental  units  that  may  obtain  free 
use  permits  are  also  small  entities. 

Nationwide  average  production  of 
crushed  stone  and  sand  and  gravel  used 
for  construction  for  1*^96-1998  was 
about  S12.3  billion  per  year.  The  value 
of  production  from  public  lands  is  a 
small  portion  nf  this  figure  For 
iiislaiu  »',  the  value  of  mineral  materials 
prnduted  from  mineral  material  sales 
contracts  averaged  about  S74  million  or 
less  than  2/3  of  1  percent  of  the  national 
produi  tion  (Note  that  this  represents 
the  value  of  the  product  free  on  board 
(FOB)  at  the  pit.  not  the  fair  market 


value  of  the  in-place  (in  situ)  material. 
Experience  shows  the  average  in-place 
value  to  be  about  8%  of  the  FOB  price.) 
Even  when  we  add  production  from  free 
use  permits  the  total  annual  production 
averages  about  S119  million,  still  under 
1%  of  the  national  total.  The  specific 
changes  in  this  rule,  including  changes 
in  bonding  requirements  for  material 
sales  contracts  of  $2,000  or  more, 
should  not  have  an  appreciable  effect  on 
small  business.  For  average  operations 
(contracts  of  $57,000)  the  bond  amount 
is  expected  to  decrease  from  $11,400  to 
$5,000.  a  reduction  of  $6,400.  Therefore, 
the  impact  of  this  rule  on  the  entire 
industry,  including  small  business 
entities,  is  expected  to  be  minor,  and 
neither  an  initial  Regulatory  Flexibility 
Analysis  nor  a  Small  Entity  Compliance 
Guide  is  required. 

Small  Business  Rcgulaton'  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
See  the  discussion  in  the  previous 
section  of  this  preamble. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  rule  should 
have  little  or  no  effect  on  prices  of 
mineral  materials,  which  are 
determined  under  the  regulations  by  fair 
market  value.  The  changes  in  the  rule, 
which  are  described  in  the  previous 
section  of  the  preamble,  should  have  no 
appreciable  effect  on  costs. 

c.  Will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  rule  should  have  marginal 
economic  effects  on  a  small  segment  of 
one  industry.  The  mineral  materials 
industry  deals  with  materials  that 
generally  have  high  bulk  and  low  unit 
value,  and  thus  does  not  have 
appreciable  foreign  competition  due  to 
the  high  costs  of  transportation. 

The  Small  Business  Administration 
established  the  Small  Business  and 
Agricultural  Regulatory  Enforcement 
Ombudsman  and  ten  Regional  Fairness 
Boards  to  receive  comments  from  small 
businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
annually  evaluates  these  enforcement 
activities  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  enforcement 


aspects  of  this  rule,  vou  may  call  1-888- 
734^247. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  pri\'ate  sector  The 
previous  regulations  and  these  final 
regulations  both  allow  State  and  local 
government  agencies  free  use  of  mineral 
materials  for  public  projects.  Such 
governments  must  show  that  their 
proposed  use  is  a  public  project,  and 
meet  certain  other  requirements  stated 
in  the  regulations.  The  rule  would  not 
require  anything  of  State  or  local 
governments  other  than  an  application 
for  a  free  use  permit.  A  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.)  is  not  required. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630.  BLM  has  found  that  the  rule  does 
not  have  significant  takings 
implications.  No  takings  of  personal  or 
real  property  will  occur  as  a  result  of 
this  rule.  Although  the  rule  does 
include  new  provisions  for  contract 
cancellation,  a  contract  issued  under 
these  regulations  does  not  convev  a 
property  interest  protected  by  the 
Takings  Clause.  A  takings  implication 
assessment  is  not  required. 

Federalism  (E.O.  13132} 

In  accordance  with  Executive  Order 
13132.  BLM  finds  that  the  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  statement. 
The  main  connection  the  mineral 
materials  program  regulations  have  with 
other  levels  of  government  is  in  the 
context  of  free  use  of  these  resources. 
The  rule  does  not  place  any  new 
burdens  on  this  use.  The  rule  does  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
preempt  State  law. 

Civil  lustice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988.  BLM  finds  that  this  rule  does  not 
unduly  burden  the  judic:ial  System  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  BLM  consulted 
with  the  Department  of  the  Interior's 
Office  of  the  Solicitor  throughout  the 
drafting  process. 
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Consultation  and  Coordination  With 
Indian  Tribal  Governments  (E.O.  13175) 

In  accordance  with  E.O.  13175.  we 
have  found  that  this  final  rule  does  not 
include  policies  that  have  tribal 
implications.  The  Materials  Act  and 
these  regulations  expressly  exclude 
Indian  lands  and  lands  set  aside  or  held 
for  the  benefit  or  use  of  Indians  from 
any  effects  of  the  statute  or  regulations 
(see  §  3601.12).  The  regulations  do  not 
bar  Indians  or  Tribes  from  buying 
mineral  materials  from  public  lands, 
although  the  abundance  of  these 
materials  on  Indian  lands  has  made 
such  purchases  unnecessary  We  do  not 
know  of  any  instances  of  tribal  use  of 
mineral  materials  from  public  lands. 

Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (E.O.  13211) 

This  rule  is  not  a  significant  energv 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  The  rule  applies 
only  to  mineral  materials  like  sand  and 
gravel  used  in  construction,  not  to 
energy  minerals  To  the  extent  that  the 
rule  relieves  constraints  on  purchase 
and  mining  of  construction  materials 
that  may  be  used  in  aid  of  developing 
energy  minerals,  it  will  have  a 
marginally  beneficial  effect  on  energy 
supplies. 

Paperwork  Reduction  Act 

The  regulations  in  part  3600  require 
information  collections  from  10  or  more 
parties  and  submissions  under  the 
Paperwork  Reduction  Act  These 
information  collection  requirements 
have  been  approved  bv  (he  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq  and  assigned 
clearance  number  1004-0103  BLM  is 
collecting  the  information  to  allow  us  to 
determine  if  you  are  qualified  to 
purchase  or  have  free  use  of  mineral 
materials  on  the  public  lands.  'You  must 
respond  to  obtain  a  benefit. 

National  Environmental  Policv  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significanth'  affecting  the 
quality  of  the  human  environment  A 
detailed  statement  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NTPA).  42  U.S.C. 
4332(2)(C)  is  not  required 

BLM  has  determined  that  any 
environmental  effects  that  this  final  rule 
may  have  are  too  broad,  speculative,  or 
conjectural  to  lend  themselves  to 
meaningful  analysis.  Each  sale  of 
mineral  materials  other  than  from  a 
community  pit  or  common  use  area, 
each  designation  of  the  community  pit 
or  common  use  area  itself  and  each  free 
use  permit.  vnU  be  subject  to  evaluation 


under  NEPA.  The  final  rule  also 
provides  that  BLM  will  perform 
additional  NEPA  analyses  as  required 
before  renewing  mineral  materials  sales 
contracts.  Therefore,  the  final  rule  is 
categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM)  2.3A  and 
516  DM  2,  Appendix  I.  Item  1.10,  and 
does  not  meet  any  of  the  10  criteria  for 
exceptions  to  categorical  exclusion 
listed  in  516  DM  2.  Appendix  2. 
Pursuant  to  Council  on  Environmental 
Quality  regulations  (40  CFR  1508.4)  and 
the  environmental  policies  and 
procedures  of  the  Department  of  the 
Interior,  the  term  "categorical 
exclusion"  means  a  category  of  actions 
that  do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required 

List  of  Subjects 

43  CFR  Part  3600 

Governmental  contracts.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds 

43  CFR  Part  3610 

Governmental  contracts.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Suretv 
bonds 

43  CFR  Part  3620 

Public  lands-mineral  resources, 
Reporting  and  recordkeeping 

requirements. 

Dated:  October  15.  2001. 
J.  Steven  Griles, 

Deputy  Secrptan  of  the  Interior. 

Under  the  authorities  cited  below. 

and  for  the  reasons  stated  in  the 
Supplementary-  Information,  BL.M 
amends  Subchapter  C,  Chapter  II. 
Subtitle  B  of  Title  43  of  the  Code  of 
Federal  Regulations,  as  follows: 

1.  Part  3600  is  revised  to  read  as 
follows: 

PART  3600— MINERAL  MATERIALS 
DISPOSAL 

Subpart  3601— Mineral  Materials 
Disposal;  General  Provisions 

Sec. 

Fundamental  Provisions 

.5601.1     Purpose. 
3601.3     Authoritv. 


3601.5  Definitions. 

3601.6  Policy. 

3601.8  Public  availability  of  information. 

3601.9  Information  collection. 

Limitations  on  Disposal  of  Mineral  Vt.iliTirils 

3601.10  Limitations  on  BLM's  discretion  to 
dispose  of  mineral  materials. 

3601.11  When  will  environmental 
considerations  prevent  BLAl  from 
disposing  of  mineral  materials? 

3601.12  What  areas  does  BLM  exclude  from 
disposal  of  mineral  materials? 

3601.13  How  can  1  obtain  mineral  materials 
from  Federal  lands  that  have  been 
withdrawn  to  aid  a  function  of  another 
Federal  agency  or  of  a  Stale  or  local 
government  agency? 

3601.14  When  ran  BLM  dispose  of  mineral 
materials  from  unpatented  mining 
claims? 

Rights  of  Purchasers  and  Permittees 

3601.20  Rights  of  parlies. 

3601.21  What  rights  does  a  person  have 
under  a  materials  sales  contract  or  use 
permit? 

3601.22  What  rights  remain  with  the  United 
States  when  BLM  sells  or  issues  a  permit 
for  mineral  materials? 

Pre  .\pplication  Sampling  and  Testing 
3601.30    Pre-applicalion  activities — how 

and  when  may  I  sample  and  test  mineral 

materials? 

Mining  and  Rei.lamation  Plans 

3601.40  Mining  and  reclamation  plans. 

3601.41  What  information  must  I  include  in 
my  mining  plan? 

3601.42  What  information  must  I  include  in 
my  reclamation  plan? 

3601.43  What  is  the  process  for  BLM  to 
approve  my  mining  and  reclamation 
plans? 

3601.44  How  and  when  may  my  mining  or 
reclamation  plan  be  modified' 

Contract  and  Permit  .Administration 

3601.30    Administration  of  sales  contracts 
and  free  use  permits. 

3601.51  How  will  BLM  inspect  my 
operation? 

3601.52  After  I  finish  my  operations,  when 
must  I  remove  improvements  and 
equipment' 

Contract  and  Permit  Cancellation 

3601.60  Cancellation. 

3601.61  When  may  BLM  cancel  my  contract 
or  permit? 

3601.62  Cancellation  procedure. 

Unauthorized  Use 

3601.70  L  nauthorized  use. 

3601.71  What  constitutes  unauthorized 
use? 

3601.72  What  are  the  consequences  of 
unauthorized  use? 

Appeals 

360 1 .60  How  do  1  appeal  a  final  decision  by 
BLM? 


I 
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Subpart  3602 — Mineral  Materials  Sales 
.Applications 

3602. 10  .\pplying  for  a  mineral  materials 
sales  contract. 

3602. 1 1  How  do  I  request  a  sale  of  mineral 
materials? 

3602. 12  How  does  the  mineral  materials 
sales  process  affect  other  users  of  the 
same  public  lands? 

3602.13  How  does  BLM  measure  and 
establish  the  price  of  mineral  materials? 

3602.14  What  kind  of  financial  security 
does  BLM  require? 

3602.15  What  will  happen  to  my  bond  if  I 
transferred  all  of  my  interests  or 
npprations  to  another  bonded  party? 

Administration  of  Sales 

3602.20  Administration  of  mineral 
materials  sales. 

3602.21  What  payment  terms  apply  to  my 
mineral  materials  sales  contract? 

3602.22  When  will  a  contract  terminate? 

3602.23  When  will  BLM  make  refunds  or 
allow  credits? 

3602.24  When  may  I  assign  my  materials 
sales  contract? 

3602.25  What  rights  and  responsibilities 
does  my  assignee  assume? 

3602.26  If  I  assign  my  contract,  when  do  my 
obligations  under  the  contract  end? 

3602.27  When  will  BLM  extend  the  term  of 
a  contract? 

3602.28  What  records  must  I  maintain  and 
how  long  must  I  keep  them? 

3602.29  How  will  BLM  verify  my 
production? 

Noncompetitive  Sales 

3602.31)     .Noncompetitive  sales. 

3602.31  What  volume  limitations  generally 
apply  to  noncompetitive  mineral 
materials  sales? 

3602.32  What  volume  and  other  limitations 
pertain  to  noncompetitive  sales 
as,sociated  with  public  works  projects? 

3602.33  How  will  BLM  dispose  of  mineral 
materials  for  use  in  developing  Federal 
mineral  leases? 

3602.34  What  is  the  term  of  a 
nnn(  ompetitive  contract? 

(ompptitivc  Sales 

3602.40  (Competitive  sales. 

3602.41  When  will  BLM  sell  mineral 
materials  on  a  competitive  basis? 

3(102.42     How  does  BLM  publicize 

competitive  mineral  materials  sales? 

3B02.43     How  does  BLM  conduct 

competitive  mineral  materials  sales? 

3602.44  How  do  I  make  a  bid  deposit? 

3602.45  What  final  steps  will  BLM  take 
before  issuing  me  a  contract? 

3602.46  What  is  the  term  of  a  competitive 
contract? 

3602.47  When  and  how  may  1  reriew  my 
[:()mpetitive  contract? 

it)()2.48     What  may  BLM  require  when 
renewing  mv  contrart? 

3602.49     When  will  BL.M  issue  a  non- 
renewable contract? 


Subpart  3603 — Community  Pits  and 
Common  Use  Areas 


..ommunity  Pits  and 


Disposal  of  Materials 
Common  Use  Areas 

3603.10  Disposal  of  mineral  materials  from 
community  pits  and  common  use  areas. 

3603.1 1  What  rights  pertain  to  users  of 
community  pits? 

3603.12  What  rights  pertain  to  users  of 
common  use  areas? 

3603.13  What  price  does  BLM  charge  under 
matarials  sales  contracts  for  mineral 
matarials  from  community  pits  and 
common  use  areas? 

3603.14  What  plans  do  1  need  to  prepare  to 
min^  or  remove  mineral  materials  from 
a  coinmunity  pit  or  common  use  area? 

Reclamation 

3603.20  Reclamation. 

3603.21  What  reclamation  requirements 
pertain  to  community  pits  and  common 
use  Jreas? 

3603.22  What  fees  must  I  pay  to  cover  the 
cost  of  reclamation  of  community  pits 
and  common  use  areas? 

Subpart  3604 — Free  Use  of  Mineral 

Materials 

Obtaining  Free  LIse  Permits 

3604.10  Permits  for  free  use  of  mineral 
materials. 

3604.11  I  How  do  I  apply  for  a  free  use 
perrpit? 

3604. 1 2  Who  may  obtain  a  free  use  permit? 

3604.13  When  will  BLM  decline  to  issue  a 
free  use  permit  to  a  qualified  applicant? 

Administration  of  Free  Use 

3604.20  Administration  of  free  use  permits. 

3604.21  I  What  is  the  term  of  a  free  use 
perrfiit? 

3604.22  What  conditions  and  restrictions 
pertain  to  my  free  use  permit? 

3604.23  When  and  how  may  I  assign  my 
freejuse  permit? 

3604.24  Who  may  remove  materials  on  mv 
behiin 

3604.25 '.  What  bond  requirements  pertain  to 
free'use  permits? 

3604.26  When  will  BLM  cancel  my  permit? 

3604.27  What  rights  does  a  free  use  permit 
giva  me  against  other  users  of  the  land? 

Authority:  30  U.S.C.  601  et  seq.;  43  U.S.C. 
1201.  1732,  1733,  1740;  Sec.  2,  Act  of 
September  28,  1962  (Pub.  L.  87-713,  76  Stat. 
652).      j 

Subpart  3601— 3601 -Mineral  Materials 
Disposal;  General  Provisions 

Fundamental  Pmvi.sions 

§3601.1     Purpose. 

The  regulations  in  this  part  establish 
procedures  for  the  exploration, 
development,  and  disposal  of  mineral 
material  resources  on  the  public  lands, 
and  for  the  protection  of  the  resources 
and  the  environment.  The  regulations 
apply  to  permits  for  free  use  and 
contracts  for  sale  of  mineral  materials. 


§3601.3    Authority. 

(a)  BLM's  authority  to  dispose  of 
sand,  gravel,  and  other  mineral  and 
vegetative  materials  that  are  not  subject 
to  mineral  leasing  or  location  under  the 
mining  laws  is  the  Act  of  [ulv  31.  1947, 
as  amended  (30  U.S.C.  601  et  seq). 
commonly  referred  to  as  the  Materials 
Act.  This  authority  applies  to  sale  and 
free  use  of  these  materials.  BLM's 
authority  to  allow  removal  of  limited 
quantities  of  petrified  wood  from  public 
lands  without  charge  is  section  2  of  the 
Act  of  September  28.  1962  (Pub.  L.  87- 
7-13,  76  Stat.  652). 

(b)  Section  302  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA)  (43  U.S.C.  1732)  provides  the 
general  authority  for  BLM  to  manage  the 
use.  occupancy,  and  development  of  the 
public  lands  under  the  principles  of 
multiple  use  and  sustained  yield  in 
accordance  with  the  land  use  plans  that 
BLM  develops  under  FLPMA. 

(c)  Section  304  of  FLPMA  (43  U.S.C. 
1734)  and  the  Independent  Offices 
Appropriation  Act  of  1952  (31  U.S.C. 
9701)  authorize  the  U.S.  Government  to 
collect  fees  and  to  require 
reimbursement  of  its  costs. 

§  3601 .5     Definitions. 

As  used  in  this  part  the  term: 

Act  means  the  Materials  Act  of  luly 
31.  1947,  as  amended  (30  U.S.C.  60l".  et 
seq). 

BLM  means  the  Bureau  of  Land 
Management. 

Common  use  area  means  a  generally 
broad  geographic  area  from  which  BLM 
can  make  disposals  of  mineral  materials 
to  many  persons,  with  only  negligible 
surface  disturbance.  The  use  is 
dispersed  throughout  the  area. 

Communitv  pit  means  a  relatively 
small,  defined  area  from  which  BLM 
can  make  disposals  of  mineral  materials 
to  many  persons.  The  surface 
disturbance  is  usually  extensive  in  the 
confined  area. 

Mineral  materials  means,  but  is  not 
limited  to,  petrified  wood  and  common 
varieties  of  sand,  stone,  gravel,  pumice, 
pumicite.  cinders,  and  clay. 

Performance  bond  means  a  bond  to 
ensure  compliance  with  the  terms  of  the 
contract  and  reclamation  of  the  site  as 
BLM  requires. 

Permittee  means  any  Federal.  State,  or 
territorial  agency,  unit,  or  subdivision, 
including  municipalities,  or  any  non- 
profit organization,  to  which  BLM 
issued  a  free  use  permit  for  the  removal 
of  mineral  materials  from  the  public 
lands. 

Public  lands  means  any  lands  and 
interest  in  lands  owned  by  the  United 
States  and  administered  by  the 
-  Secretary  of  the  Interior  through  BLM 
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without  regard  to  how  the  United  States 
acquired  ownership,  except  lands  held 
for  the  benefit  of  Indians.  .Aleuts,  and 
Eskimos. 

Purchaser  means  any  person, 
including  a  business  or  government 
entity.  bu\ing  or  holding  a  contract  to 
purchase  mineral  materials  on  the 
public  lands. 

§3601.6     Policy. 

It  is  BL.M's  policv: 

(a)  To  make  mineral  materials 
available  unless  it  is  detrimental  to  the 
public  interest  to  do  so: 

(b)  To  sell  mineral  material  resources 
at  not  less  than  fair  market  value; 

(c)  To  permit  Federal.  State, 
Territorial,  and  local  government 
entities  and  non-profit  organizations 
free  use  of  these  materials  for  qualified 
purposes; 

(a)  To  protect  public  land  resources 
and  the  environment  and  minimize 
damage  to  public  health  and  safety 
during  the  exploration  for  and  the 
removal  of  such  minerals; 

(e)  To  prevent  unauthorized  removal 
of  mineral  materials:  and 

(f)  To  require  purchasers  and 
permittees  to  account  for  all  removals  of 
mineral  materials. 

§  3601 .8    Public  availability  of  information. 

(a)  All  data  and  information 
concerning  Federal  and  Indian  minerals 
that  you  submit  under  this  part  are 
subject  to  part  2  of  this  title.  Part  2  of 
this  title  includes  the  regulations  of  the 
Department  of  the  Interior  covering  the 
public  disclosure  of  data  and 
information  contained  in  Department  of 
the  Interior  records.  BLM  mav  make 
available  for  inspection  certain  mineral 
information  not  protected  from 
disclosure  under  part  2  of  this  title 
without  a  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552)  reauest. 

(b)  When  you  submit  data  and 
information  under  this  part  that  vou 
believe  to  be  exempt  from  public 
disclosure,  and  that  you  wish  BLM  to 
withhold  from  such  disclosure,  vou 
must  clearly  mark  each  page  that  vou 
believe  includes  confidential 
information  BLM  will  keep  all  data  and 
information  confidential  to  the  extent 
allowed  by  §  2. 1 3(c)  of  this  title. 

§3601.9    Information  collection. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  in  part  3600  under  44 
LIS.C.  3501  et  seq.  and  assigned 
clearance  number  1004-0103   BLM  is 
collecting  the  information  to  allow  us  to 
determine  if  you  are  qualified  to 
purchase  or  have  free  use  of  mineral 
materials  on  the  public  lands  You  must 
respond  to  obtain  a  benefit 


Limitations  on  Disposal  of  Mineral 
Materials 

§3601.10     Limitations  on  BLM's  discretion 
to  dispose  of  mineral  materials. 

§  3601 .1 1     When  will  environmental 
considerations  prevent  BLM  from  disposing 
of  mineral  materials? 

BLM  will  not  dispose  of  mineral 
materials  if  we  determine  that  the 
aggregate  damage  to  public  lands  and 
resources  would  exceed  the  public 
benefits  that  BL.M  expects  from  the 
proposed  disposition. 

§3601.12     What  areas  does  BLM  exclude 
from  disposal  of  mineral  materials? 

(a)  BLM  will  not  dispose  of  mineral 
materials  from  wilderness  areas  or  other 
areas  where  it  is  expresslv  prohibited  bv 
law.  This  includes  national  parks  and 
monuments. 

(b)  BLM  will  not  dispose  of  mineral 
materials  from  Indian  lands  and  lands 
set  aside  or  held  for  the  use  or  benefit 
of  Indians. 

(c)  BLM  will  not  dispose  of  mineral 
materials  from  areas  identified  in  land 
use  plans  as  not  appropriate  for  mineral 
materials  disposal. 

§  3601.13     How  can  I  obtain  mineral 
materials  from  Federal  lands  that  have  been 
withdrawn  to  aid  a  function  of  another 
Federal  agency  or  of  a  State  or  local 
government  agency? 

If  you  wish  to  obtain  mineral 
materials  from  lands  withdrawn  to  aid 
a  function  of  another  Federal  agency  or 
of  a  State  or  local  government  agencv, 
you  may  apply  to  BLM.  BLM  will 
dispose  of  the  mineral  materials  only 
with  the  consent  of  that  agency. 

§  3601 . 1 4    When  can  BLM  dispose  of 
mineral  materials  from  unpatented  mining 
claims? 

(a)  BLM  may  dispose  of  mineral 
materials  from  unpatented  mining 
claims  if  disposal  does  not  endanger  or 
materially  interfere  with  prospecting, 
mining,  or  processing  operations,  or 
uses  reasonably  incident  thereto 

(b)  BLM  will  ask  a  mining  claimant 
for  a  waiver  before  disposing  of  mineral 
materials  from  a  claim  If  the  mining 
claimant  refuses  to  sign  a  waiver.  BLM 
will  make  sure  that  disposal  of  the 
mineral  materials  will  not  be 
detrimental  to  the  public  interest.  We 
also  will  consult  with  the  Solicitor's 
Office,  if  necessary,  before  proceeding 
with  the  disposal. 


Rights  of  Purchasers,  and  Permittees 

§3601.20     Rights  of  parties. 

§  3601 .21     What  rights  does  a  person  have 
under  a  materials  sales  contract  or  use 
permit? 

(a)  Unless  otherwise  provided,  if  you 
are  a  purchaser  under  a  sales  contract  or 
a  free  use  permittee,  vou  have  the  right 
to: 

(1)  Extract,  remove,  process,  and 
stockpile  the  material  until  the  contract 
or  permit  terminates,  regardless  of  any 
rights  others  acquire  later  under  the 
provisions  of  the  general  land  laws;  and 

(2)  Use  and  occupy  the  described 
lands  to  the  extent  necessary  for 
fulfillment  of  the  contract  or  permit. 

(b)  Users  of  the  lands  covered  bv  vour 
materials  sales  contract  or  free  use 
permit  who  acquire  their  rights  later 
than  tile  date  BLN^  designated  the  tract 
for  mineral  materials  disposal  will  be 
subject  to  your  existing  use 
authorization,  as  provided  in  §  3602.12. 
This  applies  to  uses  due  to  any  later 
settlement,  location,  lease,  sale,  or  other 
appropriation  under  the  general  land 
laws,  including  the  mineral  leasing  and 
mining  laws. 

§  3501 .22    What  rights  remain  with  the 
United  States  when  BLM  sells  or  Issues  a 
permit  tor  mineral  materials? 

'^'uur  sale  contract  ur  use  permit  is  , 
subject  to  the  continuing  right  of  the 
United  States  to  issue  leases,  permits, 
and  licenses  for  the  use  and  occupancy 
of  the  lands,  if  such  use  would  not 
endanger  or  materially  interfere  with  the 
production  or  removal  of  materials 
under  contract  or  permit. 

Pre-Application  Sampling  and  Testing 

§3601.30     Pre-application  activities — how 
and  when  may  I  sample  and  test  mineral 
materials? 

iai  BLM  may  authorize  you  in  writing 
to  sample  and  test  mineral  materials. 
The  authorization  letter  expires  after  90 
days,  but  BLM  may  extend  it  for  an 
additional  90  days  if  you  show  us  that 
an  extension  is  necessan-  BLM  mav 
authorize  these  activities  before  issuing 
a  sales  contract  or  free  use  permit. 

(b)  '^'ou  must  submit  your  sampling 
and  testing  findings  to  BLM.  All 
information  you  submit  under  this 
section  is  subject  to  part  2  of  this  title. 
That  part  sets  forth  the  rules  of  the 
Department  of  the  Interior  relating  to 
public  availability  of  information 
contained  in  Departmental  records.  (See 
§3601.8.) 

(c)  A  letter  from  BLM  authorizing  you 
to  sample  and  test  mineral  materials 
does  not  give  you  a  preference  right  to 

a  sales  contract  or  free  use  permit. 
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(d)  BLM  may  impose  bonding  and 
reclamdtinn  rpt]uirHments  on  sampling 
and  testing  that  you  conduct  under  an 
authorization  letter. 

Mining  and  Ret  lamation  Plans 

§  3601 .40     Mining  and  reclamation  plans. 

BLM  mav  nnjuire  vou  to  submit 
mining  and  reclamation  plans  before  we 
begin  any  environmental  review  or  issue 
d  contract  or  permit.  You  may  combine 
these  plans  in  one  document. 

§  3601 .41     Wtiat  information  must  I  include 
in  my  mining  plan? 

If  BLM  requires  you  to  submit  a 
mining  plan,  it  must  include: 

(a)  A  map.  sketch,  or  aerial 
photograph  identifying  the  area  for 
which  you  are  applying,  the  area  and 
depth  you  plan  to  disturb,  existing  and 
proposed  access,  and  the  names  and 
locations  of  major  topographic  and 
known  cultur.il  features; 

(b)  .-\  description  of  vour  proposed 
methods  of  operati(.in  and  the  periods 
during  which  you  will  operate; 

(c)  A  description  of  measures  you  will 
take  to  prevent  hazards  to  public  health 
and  safetv  and  to  minimize  and  mitigate 
environmental  damage;  and 

(d)  Such  other  information  as  BLM 
mav  require. 

§  3601 .42    What  information  must  I  include 
in  piy  reclamation  plan? 

If  BLM  requires  you  to  submit  a 
ret.lamation  plan,  it  must  include; 

lai  .^  statement  of  the  proposed 
manner  and  tinv  in  which  you  will 
complete  reclamation  of  tfie  areas 
disturbed  by  your  operations; 

(b)  A  map  or  sketch  which  delineates 
the  area  you  will  rec  laim;  and 

(c)  .Such  other  information  as  BLM 
mav  require 

§  3601 .43    What  is  the  process  for  BLM  to 
approve  my  mining  and  reclamation  plans? 

(a)  .-Xfter  reviewing  \nur  mining  and 
reclamation  plans.  BL.M  will  nntif\-  vou 
of  any  deficiencies  in  the  plans  and 
recommend  the  changes  necessary.  BLM 
will  notify  you  in  writing  when  we 
approve  vour  plan   You  must  follow 
BLM-approved  mining  and  reclamation 
plans,  which  become  part  of  the 
(.ontrac  t  of  permit 

Ibi  \(iur  operation  must  not  deviate 
from  the  plan  BLM  approves,  unless  it 
is  modified  under  <>  M^O]  44 

§3601.44     How  and  when  may  my  mining 
or  reclamation  plan  be  modified? 

(a)  Hither  \t)u  ur  BLM  may  initiate  a 
modification  of  an  approved  mining  or 
re<:lamation  plan  to  adjust  for  changed 
conditions  or  to  correct  any  oversight. 
BL.M  will  cimsult  with  you  before 
re(juiring  a  modification. 


(b)  If  BLM  notifies  you  that  you  must 
modify  your  plan,  you  must  prepare  the 
modification,  or  explain  why  you  need 
more  time,  within  30  days.  If  you  fail  to 
modify  your  plan  to  BLM's  satisfaction, 
BLM  may  order  you  to  stop  operations 
under  your  contract  or  permit. 

(c)  When  you  ask  to  change  an 
approved  mining  or  reclamation  plan 
for  one  of  the  reasons  in  paragraph  (a) 
of  this  section.  BLM  will  notify  you  in 
writing  within  30  days  whether  we 
approve  the  modification,  deny  it.  or 
require  any  changes  in  it. 

Contract  and  Permit  Administration 

§  3601 .50     Administration  of  sales 
contracts  and  free  use  permits. 

§3601.51     How  will  BLM  inspect  my 
operation? 

You  must  allow  BLM  access  at  any 
reasonable  time: 

(a)  To  inspect  or  investigate  the  mine 
conditiofa; 

(b)  To  conduct  surveys; 

(c)  To  estimate  the  volume,  types,  and 
composition  of  commodities  that  you 
mine  or  remove; 

(d)  To  examine  weight  tickets,  truck 
logs,  and  other  records  that  BLM  finds 
necessary  to  verify  production;  and 

(e)  To  determine  whether  you  comply 
with  contract,  permit,  statutory,  or 
regulatory  requirements. 

§  3601 .52  After  I  finish  my  operations, 
when  must  I  remove  improvements  and 
equipment? 

,\fter  your  contract  or  permit  period 
expires,  or  after  cancellation  of  your 
permit  or  contract,  BLM  will  allow  you 
up  to  90  days,  excluding  periods  of 
inclement  weather,  to  remove  the 
equipment,  personal  property,  and  any 
other  improvements  that  you  placed  on 
the  public  lands.  You  may  leave  in 
place  improvements  such  as  roads, 
culverts,  and  bridges  if  BLM  consents.  If 
you  fail  to  remove  equipment,  personal 
property,  or  any  other  improvement,  it 
becomes  the  property  of  the  United 
States.  However,  you  remain  liable  for 
the  cost  of  its  removal  and  for 
restoration  of  the  site. 

Contract  and  Permit  Cancellation 

§3601.60     Cancellation 

§  3601 .61     When  may  BLM  cancel  my 
contract  or  permit? 

BLM  may  cancel  your  contract  or  free 
use  permit  if  you: 

(a)  Fail  to  comply  with  the  provisions 
of  the  Materials  Act  of  1947,  as 
amended  (30  U.S.C.  601  et  seq.); 

lb)  Fail  to  comply  with  any  applicable 
regulations;  or 


(c)  Default  in  the  performance  of  any 
material  term,  covenant,  or  stipulation 

in  the  contract. 

§3601.62     Cancellation  procedure. 

(a)  BLM  will  give  you  written  notice 

of  any  defaults,  breach,  or  cause  of 
forfeiture,  either  in  person  or  by 
certified  mail.  You  have  30  days  after 
receiving  the  notice: 

(1)  To  correct  all  defaults; 

(2)  To  request  an  extension  of  time  in 
which  to  correct  the  defaults;  or 

(3)  To  submit  evidence  showing  to 
BLM's  satisfaction  why  we  should  not 
cancel  your  contract  or  free  use  permit. 

(b)  If  you  fail  to  respond  to  the  notice 
under  paragraph  (a)  of  this  section,  or  if 
delivery  of  the  notice  is  refused,  or  not 
completed  as  de.scribed  in.§  1810.2  of 
this  chapter.  BLM  may  cancel  the 
contract  or  permit. 

Unauthorized  Use 

§3601.70    Unauthorized  use. 

§  3601 .71     What  constitutes  unauthorized 
use? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  you  must  not  extract, 
sever,  or  remove  mineral  materials  from 
public  lands  under  the  jurisdiction  of 
the  Department  of  the  Interior,  unless 
BLM  or  another  Federal  agency  with 
jurisdiction  authorizes  the  removal  by 
sale  or  permit.  Violation  of  this 
prohibition  constitutes  unauthorized 
use. 

(b)  If  you  own  the  surface  estate  of 
lands  with  reserved  Federal  minerals, 
you  may  use  mineral  materials  within 
the  boundaries  of  your  surface  estate 
without  a  sales  contract  or  permit  only 
in  the  following  circumstances: 

(1)  You  use  a  minimal  amount  of 
mineral  materials  for  your  own  personal 
use; 

(2)  You  have  statutor\'  authority  to  use 
the  mineral  materials;  or 

(3)  You  have  other  express  authority 
to  use  the  mineral  materials. 

§  3601 .72    What  are  the  consequences  of 
unauthorized  use? 

Unauthorized  users  are  liable  for 
damages  to  the  United  States,  and  are 
subject  to  prosecution  for  such  unlawful 
acts  (see  subpart  9239  of  this  chapter). 

Appeals 

§  3601 .80    How  do  I  appeal  a  final  decision 
by  BLM? 

If  a  BLM  decision  adversely  affects 
you.  you  may  appeal  the  decision  in 
accordance  with  parts  4  and  1840  of  this 
title. 
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Subpart  3602— Mineral  Materials  Sales 

Applications 

§3602.10     Applying  for  a  mineral  materials 
sales  contract. 

§  3602.1 1     How  do  I  request  a  sale  of 
mineral  materials? 

(a)  You  may  submit  a  written  request 
for  sale  of  mineral  materials  to  the  BLM 
office  with  jurisdiction  over  the  site 
containing  the  materials.  No  particular 
form  is  required  for  this  request. 

(b)  BLM  also  may  initiate  a  sale 
without  a  request  under  paragraph  (a)  of 
this  section. 

§  3602.1 2     How  does  the  mineral  materials 
sates  process  affect  other  users  of  the 
same  public  lands? 

(a)  When  BLM  designates  tracts  for 
competitive  or  noncompetitive  sale  of 
mineral  materials,  and  notes  the 
designation  in  the  public  land  records, 
it  creates  a  right  tn  remove  the  materials 
superior  to  any  subsequent  claim,  entry, 
or  other  conflicting  use  of  the  land, 
including  subsequent  mining  claim 
locations. 

(b)  The  superior  right  under 
paragraph  (a)  of  this  section  is  pan  of  all 
contracts  and  permits  BLM  authorizes 
within  2  years  after  the  date  we 
designate  the  tract.  BLM  may  extend 
this  2-year  period  for  one  additional 
year  for  good  cause.  The  right  continues 
for  the  entire  term  of  the  contract  or 
permit  and  any  renewal  term.  The 
superior  right  under  paragraph  (a)  of 
this  section  also  applies  to  any 
subsequent  contracts  or  permits  that 
BLM  authorizes  within  2  years  after  the 
previous  contract  or  permit  expires  or 
terminates. 

((,)  This  right  does  not  prevent  other 
uses  or  segregate  the  land  from  the 
operation  of  the  public  lands  laws, 
including  the  mining  and  mineral 
leasing  laws.  However,  such  subsequent 
uses  must  not  interfere  with  the 
extraction  of  mineral  materials. 

§  3602.1 3     How  does  BLM  measure  and 
establish  the  price  of  mineral  materials? 

(a)  BL.M  will  not  sell  mineral 
materials  at  less  than  fair  market  value, 
BLM  determines  fair  market  value  bv 
appraisal 

(b)  BLM  may  periodically  reappraise 
the  value  of  mineral  materials  not  vet 
removed,  and  adjust  your  contract  price 
accordingly  BLM  will  not  adjust  the 
price  during  the  first  2  years  of  the 
contract.  BLM  also  will  not  adjust  the 
contract  price  dunng  the  2-year  period 
following  any  adjustment.  However. 
BLM  may  adjust  the  price  at  the 
beginning  of  any  contract  renewal 
period. 


(c)  BLM  measures  mineral  materials 
by  in-place  volume  or  weight 
equivalent.  When  BLM  requires  you  to 
measure  materials,  we  may  either 
designate  the  method  you  must  use  or 
allow  you  to  choose  either  method.  We 
will  verify'  your  results. 

§3602.14     What  kind  of  financial  security 
does  BLM  require? 

(a I  For  contracts  of  S2.000  or  more. 
BLM  will  require  a  performance  bond  of 
an  amount  sufficient  to  meet  the 
reclamation  standards  provided  for  in 
the  contract,  but  at  least  S500.  If  vou 
have  a  sales  contract  from  a  community 
pit  or  common  use  area  and  vou  pay  a 
reclamation  fee.  BLM  will  not  require 
you  to  post  a  performance  bond 

fb)  BLM  ma\-  require  a  performance 
bond  for  contracts  of  less  than  S2.000. 
We  will  not  require  a  bond  amount 
greater  than  20  percent  of  the  total 
contract  value. 

(c)  A  performance  bond  may  be  a — 

(1)  Bqnd  of  a  corporate  suretv  shown 
on  the  approved  list  (Circular  .S70) 
issued  by  the  U.S.  Treasury  Department, 
including  surety  bonds  arranged  or  paid 
for  by  third  parties: 

(2)  Certificate  of  deposit  that: 

(i)  Is  issued  by  a  financial  institution 
whose  deposits  are  Federally  insured: 

(ii)  Does  not  exceed  the  maximum 
insurable  amount  set  by  the  Federal 
Deposit  Insurance  Corporation: 

(iii)  Is  made  payable  or  assigned  to  the 
United  States: 

(iv)  Grants  BLM  authority  to  demand 
immediate  payment  if  you  fail  to  meet 
the  terms  and  conditions  of  the  contract: 

(v)  States  that  no  party  may  redeem  it 
before  BLM  approves  its  redemption; 
and 

(vi)  Otherwise  conforms  to  BLM's 
instructions  as  found  in  the  contract 
terms: 

(3)  Cash  bond,  with  a  power  of 
attorney  to  BLM  to  convert  it  upon  your 
failure  to  meet  the  terms  and  conditions 
of  the  contract: 

(4)  Irrevocable  letter  of  credit  from  a 
bank  or  financial  institution  organized 
or  authorized  to  transact  business  in  the 
United  States,  with  a  power  of  attorney 
to  BLM  to  redeem  it  upon  your  failure 
to  meet  the  terms  and  conditions  of  the 
contract:  or 

(5)  Negotiable  Treasury-  bond  of  the 
United  States  of  a  par  value  equal  to  the 
amount  of  the  required  bond,  together 
with  a  power  of  attorney  to  BLM  to  sell 
it  upon  your  failure  to  meet  the  terms 
and  conditions  of  the  contract. 

§  3602.15     What  will  happen  to  my  bond  if 
I  transferred  all  of  my  interests  or 
operations  to  another  t>onded  party? 

BLM  will  cancel  your  bond 
obligations  following  approval  of  the 


transfer  of  your  interests  or  operations  if 
the  transferee  provides  a  bond  that 
assumes  all  of  your  existing  liabilities  as 
required  in  §  3602.24.  However,  under 
§  3602.26.  you  remain  liable  for  any 
reclamation  or  other  obligation  that 
accrued  during  the  time  you  held  your 
interest. 

Administration  of  Sales 

§3602.20     Administration  of  mineral 
materials  sales. 

§  3602.21     What  payment  terms  apply  to  my 
mineral  materials  sales  contracf 

[di  L  nder  a  sales  contract  for  mineral 
materials — 

(1)  For  sales  of  S2. 000  or  less,  you 
must  pay  the  full  amount  before  BLM 
will  sign  the  contract. 

(2)  When  the  sale  exceeds  S2,000,  you 
may  make  installment  payments.  The 
first  installment  payment  must  be  the 
greater  of  S500  or  5  percent  of  the  total 
purchase  price.  If  you  elect  to  make 
installment  payments — 

(i)  For  non-competitive  sales,  you 
must  pay  the  first  installment  at  "or 
before  the  time  BLM  awards  the 
contract: 

(ii)  For  competitive  sales,  vou  must 
pay  the  first  installment  as  a  deposit  at 
the  time  you  submit  the  bid;  and 

(iii)  For  noncompetitive  and 
competitive  sales — 

[A)  Once  vou  have  removed  materials, 
you  must  make  each  subsequent 
installment  payment  monthly  in  an 
amount  equal  to  the  value  of  the 
minerals  you  remove  each  month.  You 
must  make  the  payment  by  the  15th  day 
following  the  end  of  the  month  for 
which  you  are  reporting  However,  you 
must  pay  the  balance  of  the  purchase 
price  not  later  than  60  days  before  the 
expiration  date  of  the  contract.  BLM 
will  credit  your  first  installment 
payment  to  you  at  the  time  of  your  final 
payment  unless  we  cancel  your  contract 
under  §  3601.61;  or 

(B)  You  may  make  advance  payment 
for  your  annual  production  based  on  the 
previous  year  s  production  or  your 
projection  of  the  current  year's 
production,  so  long  as  you  resume 
paying  on  a  monthly  basis  as  required 
in  paragraph  (a)(2)(iii)(A)  of  this  section 
if  your  annual  pavinent  does  not  cover 
your  actual  production  for  the  current 
year  You  must  resume  monthly 
payments  no  later  than  the  15th  day 
following  the  end  of  the  month  in  which 
production  exceeds  the  projected 
production  on  which  payments  were 
based. 

(3)  You  must  annually  (as  provided  in 
your  contract)  produce  an  amount 
sufficient  to  pay  to  the  United  States  a 
sum  of  money  equal  to  the  first 
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installment  tieti-rinincd  under  paragraph 
laliJ)  of  this  section.  In  lieu  of  such 
production,  vou  max  make  an  annual 
pa\  incut  \n  the  amount  of  the  first 
installment.  If  in  any  contract  vear  vou 
make  production  pavments  that  are  less 
than  the  first  installment,  you  must  pay 
the  difference  between  the  production 
pavments  and  the  amount  of  the  first 
installment.  These  annual  pavments  are 
due  on  or  before  each  anniversary  date 
of  the  contract. 

(b)  If  you  fail  to  comply  with  the 
terms  and  conditions  of  the  contract  and 
BL.M  cancels  your  contract  under 
*}.iB01.61.  you  will  forfeit  all  moneys 
that  \-ou  paid. 

§  3602.22     When  will  a  contract  terminate? 

(aj  Your  contract  terminates  when — 

( 1 )  Its  term  expires; 

(2)  You  have  completed  production 
under  your  contract  or  permit  and  any 
renewal,  and  completed  required 
reclamation;  or 

(3)  BLM  cancels  your  contract  under 
§.3601.60  efseq.  of  this  part. 

(b)  You  and  BLM  may,  by  agreement, 
terminate  the  sales  contract  at  anv  time. 

§  3602.23     When  will  BLM  make  refunds  or 
allow  credits? 

(a;  BI.M  may  make  refunds  or  allow 
credits  if — 

(1)  When  your  contract  expires,  vour 
total  pavments  exceed  the  total  value  of 
mineral  materials  mcluded  in  the 
contract; 

(2)  BI.M  determines  that  insufficient 
mineral  materials  existed  in  the  sales 
area  to  fulfill  the  terms  of  the  contract: 
or 

(3)  Materials  you  paid  for  are 
unavailable  as  a  result  of  terminating 
vour  contract  bv  mutual  agreement 
under  §  3602.22(b). 

(b)  If  your  refund  or  credit  is  a  result 
of  terminating  your  contract  by  mutual 
agreement  under  §  3602  22(b).  BLM  will 
reduce  the  amount  of  the  refund  or 
credit  by  the  amount  of  the 
administrative  cost  of  processing  the 
disposal  action  If  these  administrative 
costs  exceed  your  total  payments.  BLM 
will  not  make  a  refund  or  allow  a  credit. 

[c]  BLM  ma\  credit  to  future 
production  on  Ihi!  same  contract,  but 
not  refund,  payments  that  you  make  in 
lieu  of  production  under  §  3602.21(a)(3). 
However,  if,  upon  expiration  of  the 
contract,  the  total  value  of  payments 
you  have  made  excet;ds  the  total  value 
of  mineral  materials  included  in  your 
contract,  BLM  will  refund  the  difference 
in  accordance  with  paragraphs  (a)  and 
(b)  of  this  section. 


§3602.24     When  may  I  assign  my  materials 
sales  contract? 

(a)  You  may  not  assign  the  contract  or 
any  interest  therein  unless  BLM 
approves  the  transfer  in  writing. 

(b)  BLM  will  not  approve  your 
proposed  assignment  of  contract, 
unless — 

(1)  Your  assignee — 

(i)  Furnishes  a  financial  guarantee  as 
required  by  §  3602.14:  or 

(ii)  Obtains  a  written  commitment 
from  the  previous  surety  that  it  will  be 
bound  by  the  assignment  when  BLM 
approves  it;  and 

(2)  The  assignment  contains  all  the 
terms  and  conditions  in  vour  contract. 

§  3602.25     What  rights  and  responsibilities 
does  my  assignee  assua>e? 

When  BLM  approves  your 
assignment,  your  assignee  is  entitled  to 
all  the  rights  and  is  subject  to  all  the 
obligations  under  the  contract 

§  3602.26     If  I  assign  my  contract,  when  do 
my  obligations  under  the  contract  end? 

When  BLM  approves  your 
assignment,  you  are  released  from  any 
further  liability  under  the  contract  for 
actions  the  assignee  may  take  after  the 
effective  date  of  the  assignment.  You 
continue  to  be  responsible  for 
obligations  that  accrued  before  the 
approval  date,  whether  or  not  you  knew 
of  them  at  the  time  of  the  transfer. 

§  3602.27    When  will  BLM  extend  the  term 
of  a  contract? 

BLM  may  grant  a  one-time  extension 
of  the  contract  not  to  exceed  1  year,  if: 

(a)  (1)  For  contracts  with  terms  over 
90  days.  BLM  receives  your  written 
request  between  30  and  90  days  before 
the  contract  expires;  or 

(2)  For  contracts  with  terms  of  90  days 
or  less,  BLM  receives  your  written 
request  not  later  than  15  days  before  the 
contract  expires:  and 

(b)  You  show  in  cvriting  that  the  delay 
in  removing  the  mineral  materials  was 
due  to  causes  beyond  your  control  and 
was  not  due  to  your  fault  or  negligence. 

§3602.28    What  records  must  I  maintain 
and  how  long  must  I  keep  them? 

(a)  BLM  may  require  you  to  maintain 
and  preserve  for  6  years  records,  maps, 
and  surveys  relating  to  production 
verification  and  valuation.  These 
include,  but  are  not  limited  to,  detailed 
records  of  quantity,  types,  and  value  of 
commodities  you  moved,  processed, 
sold,  delivered,  or  used. 

(b)  You  must  make  such  records 
available  to  BLM  to  allow  us  to 
determine  whether  vou  have  complied 
with  statutes,  regulations,  and  the  terms 
of  the  contract. 


§  3602.29     How  will  BLM  verify  my 
production? 

(a)  You  must  submit  at  least  one 
report  per  contract  year  of  the  amount 
of  mineral  materials  you  have  mined  or 
removed  under  your  sales  contract  so 
BLM  can  verifv  that  vou  have  made  the 
required  payments.  BLM  will  specify 
the  timing  of  the  reports  in  your 
contract  or  permit. 

(b)  BLM  may  require  more  frequent 
reporting  if  we  find  it  necessary. 

(c)  BLM  may  require  you  to  conduct 
pre-operation,  annual,  and  post- 
operation  volumetric  surveys  of  the 
mine  site. 

Noncompetitive  Sales 

§  3602.30    Noncompetitive  sales. 

In  addition  to  the  following  sections, 
§§  3602  31  through  3602.35.  the 
provisions  of  §§  3602.1 1  through 
3602.29  also  apply  to  noncompetitive 
sales. 

§3602.31     What  volun>e  limitations 
generally  apply  to  noncompetitive  mineral 
materials  sales? 

(a)  BLM  may  sell,  at  not  less  than  fair 
market  value,  and  without  advertising 
or  calling  for  bids,  mineral  materials  not 
greater  than  200.000  cubic  yards  (or 
weight  equivalent)  in  any  individual 
sale,  when  BLM  determines  it  to  be: 

(1)  In  the  public  interest;  and  • 

(2)  Impracticable  to  obtain 
competition. 

(b)  BLM  will  not  approve  multiple 
noncompetitive  sales  that  exceed  a  total 
of  300.000  cubic  yards  (or  weight 
equivalent)  made  in  any  one  State  for 
the  benefit  of  any  one  purchaser, 
whether  an  individual,  partnership, 
corporation,  or  other  entity,  in  any 
period  of  12  consecutive  months. 

(c)  The  volume  limitations  in 
paragraphs  (a)  and  (b)  of  this  section  do 
not  apply  to  sales  in  the  State  of  Alaska 
that  BLM  determines  are  needed  for 
construction,  operation,  maintenance,  or 
termination  of  the  Trans-Alaska 
Pipeline  System  or  the  Alaska  Natural 
Gas  Transportation  System. 

(d)  The  volume  limitations  in 
paragraphs  (a)  and  (b)  of  this  section  do 
not  apply  if: 

(IJ  BLM  determines  that 
circumstances  make  it  impossible  to 
obtain  competition;  or 

(2)  There  is  insufficient  time  to  invite 
competitive  bids,  because  of  an 
emergency  situation  affecting  public 
property,  health,  or  safety 

§  3602.32    What  volume  and  other 
limitations  pertain  to  noncompetitive  sales 
associated  with  public  works  projects? 

BLM  may  sell  mineral  materials  not 
exceeding  400.000  cubic  yards  (or 
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weight  equivalent),  at  not  less  than  fair 
market  value,  without  advertising  or 
calling  for  bids  if: 

(a)  BLM  determines  the  sale  to  be  in 
the  public  interest;  and 

(b)  The  materials  will  be  used  in 
connection  with  an  urgent  public  works 
improvement  program  on  behalf  of  a 
Federal.  State,  or  local  governmental 
agency,  and  time  does  not  permit 
advertising  for  a  competitive  sale, 

§  3602.33    How  will  BLM  dispose  of  mineral 
materials  for  use  in  developing  Federal 
mineral  leases? 

(a)  If  you  propose  to  use  mineral 
materials  in  connection  with  developing 
a  mineral  lease  issued  by  BLM.  we  may. 
without  calling  for  competitive  bids,  sell 
you  at  fair  market  value  a  volume  of 
mineral  materials  not  exceeding  a  total 
of  200,000  cubic  yards  (or  weight 
equivalent]  in  one  State  in  any  period  of 
12  consecutive  montJis. 

(b)  If  the  materials  remain  within  the 
boundaries  of  the  lease.  BLM  will  not 
charge  for  mineral  materials  that  you 
must  move  in  order  to  extract  minerals 
under  a  Federal  lease,  whether  or  not 
you  use  them  for  lease  development. 

§  3602.34     What  is  the  term  of  a 
noncompetitive  contract? 

BLM  will  not  issue  a  noncompetitive 
contract  for  the  sale  of  mineral  materials 
for  a  term  exceeding  5  vears,  excluding 
any  contract  extension  under  §  3602.27 
and  any  period  that  BLM  may  allow  for 
removal  of  equipment  and 
improvements  under  §  3601.52. 

Competitive  Sales 

§  3602.40    Competitive  sales. 

In  addition  to  the  following  sections. 
§§  3602.41  through  3602.49,  the 
provisions  of  §§3602.11  through 
3602.29  also  apply  to  competitive  sales. 

§  3602.41     When  will  BLM  sell  mineral 
materials  on  a  competitive  basis? 

Except  for  sales  from  community  pits 
and  common  use  areas  under  subpart 
3603  of  this  part,  and  noncompetitive 
sales  under  §  3602.30  et  seq..  BLM  will 
make  sales  only  after  inviting 
competitive  bids  through  publication 
and  posting  under  §  3602.42. 

§  3602.42     How  does  BLM  publicize 
competitive  mirteral  materials  sales? 

(a)  When  offering  mineral  materials 
for  sale  by  competitive  bidding.  BLM: 

(1)  Will  advertise  the  sale  bv 
publishing  a  sale  notice  in  a  newspaper 
of  general  circulation  in  the  area  where 
the  materia]  is  located,  on  the  same  dav 
once  a  week  for  2  consecutive  weeks; 
and 


(2)  Will  post  a  sale  notice  in  a 
conspicuous  place  in  the  office  where 
you  will  submit  bids. 

(b)  In  the  sale  notice,  BLM  will  state: 

(1)  By  legal  description,  the  location 
of  the  tract  or  tracts  on  which  we  are 
offering  the  materials; 

(2)  The  kind  of  materials  we  are 
offering; 

(3)  The  estimated  quantities  of 
materials  we  are  offering; 

(4)  The  unit  of  measurement; 

(5)  The  appraised  prices: 

(6)  The  time  and  place  for  receiving 
and  opening  of  bids; 

(7)  The  minimum  deposit  we  require; 

(8)  The  site  access  that  will  be 
available  to  the  purchaser: 

(9)  The  method  of  bidding: 

(10)  If  applicable,  that  the  purchaser 
must  file  mining  or  reclamation  plans: 

in)  The  bonding  requirement; 

(12)  The  location  for  inspection  of 
contract  terms  and  proposed 
stipulations: 

(13)  The  address  and  telephone 
number  of  the  office  where  vou  may 
obtain  additional  information: 

(14)  Whether  BLM  will  renew  the 
contract;  and 

(15)  An\  additional  information  that 
BLM  deems  necessary, 

(c)  BLM  may.  in  its  discretion,  extend 
the  period  of  time  for  advertising: 

(a)  BLM  will  not  hold  sales  sooner 
than  1  week  after  the  last  advertisement. 

§3602.43     How  does  BLM  conduct 
competitive  mineral  materials  sales? 

(a)  In  conducting  a  competitive  sale. 
BLM  may  require  submission  of  sealed 
written  bids,  oral  bids,  or  a  combination 
of  both  The  sale  notice  will  state  how 
you  must  submit  your  bid.  If  2  or  more 
persons  make  identical  high  sealed  bids, 
BLM  will  determine  the  highest  bid  by 
holding  an  oral  auction  among  the 
persons  making  the  identical  high  bids. 
If  no  oral  bid  is  made  higher  than  the 
sealed  bids,  BLM  will  pick  the 
successful  bidder  by  lot.  After  BLM 
announces  the  high  bid  at  an  oral 
auction,  if  you  are  the  high  bidder  you 
must  confirm  that  bid  in  writing  at  least 
by  the  close  of  business  on  the  date  of 
the  sale,  or  by  such  time  as  BLM  may 
specif\'  in  the  sale  notice. 

(b)  VVhen  BLM  determines  that  it  is  in 
the  public  interest  to  do  so,  we  mav 
reject  any  or  all  bids,  or  may  waive 
minor  deficiencies  in  the  bids  that 
would  not  ordinarily  affect  the  outcome 
of  the  bidding. 

§  3602.44     How  do  I  make  a  bid  deposit? 

(a)  If  vou  w  ish  to  make  a  bid  to 
purchase  mineral  materials,  vou  must 
submit  a  deposit  in  advance  of  the  sale. 

(1)  Your  sealed  bids  must  contain  a 
deposit. 


(2)  At  an  oral  auction,  you  must  make 
your  deposit  before  the  opening  of  the 
bidding. 

(b)  Your  deposit  must  be  the  greater 
of  S500  or  5  percent  of  the  appraised 
value  as  we  specif>-  in  the  sale  notice. 

(c)  Your  deposit  may  be  in  the  form 
of  cash,  a  money  order,  a  bank  draft,  or 
a  cashier's  or  certified  check  made 
payable  to  the  Bureau  of  Land 
Management. 

id)  If  you  are  not  the  successful 
bidder.  BLM  will  return  your  bid 
deposit  when  the  bidding  concludes 

(e)  If  you  are  the  successful  bidder. 
BLM  will  apply  your  deposit  to  the 
purchase  price. 

§  3602.45    What  final  steps  will  BLM  take 
before  issuing  me  a  contracf 

(a)  Ability-  to  perform  BL.M  may 
require  you  to  furnish  information  we 
find  necessar>'  to  determine  whether 
you  are  able  to  meet  the  obligations  of 
the  contract. 

(b)  Refosons  for  denying  a  contract. 
We  will  deny  you  the  contract,  even  if 
you  made  the  highest  bid.  if — 

(1)  We  determine  that  you  are  unable 
to  meet  the  obligations  of  the  contract. 

(2)  You  are  unwilling  to  accept  the 
terms  of  the  contract,  or 

(3)  BLM  rejects  all  bids. 

(c)  Refund  of  deposit.  If  BLM  denies 
you  a  contract  under  paragraph  (b)(1)  or 
(b)(3)  of  this  section,  we  will  refund 
your  deposit. 

(d)  Awarding  a  contract.  BLM  will 
notif\-  you  of  your  contract  award  by 
presenting  you  with  or  sending  you  the 
contract. 

(e)  Accepting  a  contract.  If  BLM 
awards  you  the  contract,  you  must, 
within  60  days  after  receiving  it,  sign 
and  return  the  contract,  together  with  a 
performance  bond  and  mining  and 
reclamation  plan  when  BLM  requires 
them   BLM  may  extend  this  period  an 
additional  30  days  if  you  request  it  in 
writing  within  the  first  60-day  period.  If 
you  fail  to  sign  and  return  the  contract 
within  the  first  60-day  period,  or  an 
approved  30-day  extension  period,  vou 
will  forfeit  the  bid  deposit. 

(0  Awarding  the  contract  to  the 
second-highest  bidder.  If  BLM 
determines  that  vuu  are  unable  to  meet 
the  obligations  of  the  contract,  or  if  vou 
fail  to  sign  and  return  the  contract 
within  the  time  period  specified.  BLM 
ma\  offer  and  award  the  contract  for  the 
amount  of  the  high  bid  to  the  person 
making  the  next  highest  complete  bid. 
That  person  must  be  qualified  and 
willing  to  accept  the  contract,  and  must 
redeposit  the  amount  required  under 
§  3602.44(b). 

(g)  Contract  form.  BLM  will  make  all 
sales  on  BLM  standard  contract  forms 
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.ipproved  bv  tho  Director,  Bureau  of 
Land  Management.  We  will  include  as 
nt'cpssarv  additional  provisions  and 
stipulations  in  tho  contract  to  conform 
to  tho  provisions  t)f  the  competitive  sale 
notice  and  to  address  environmental 
concerns  or  other  site-specific  issues. 

§  3602.46    What  is  the  term  of  a  competitive 
contract? 

Tho  torni  of  tho  contract  will  bo  in  the 
sales  notice.  BLM  will  not  issue  a 
compotitivp  contract  for  the  sale  of 
mineral  materials  for  a  term  oxcofuling 
10  years.  However,  the  10-year  period 
does  not  include  any  contract  extension 
under  *^  3ftl)2.27.  any  contract  renewal 
under  *;  Ui02  47,  and  anv  periods  for 
removal  of  equipment  and 
improvements  under  §3601.52  of  this 
part 

§  3602  47     When  and  how  may  I  renew  my 
competitive  contract? 

(a)  Applying  for  competitive  contract 
renewal.  When  vou  have  paid  the 
United  States  the  full  contract  price  for 
tho  mineral  materials  you  purchased 
under  a  competitive  contract,  you  may 
appiv  for  renewal  of  the  contract 
without  further  competitive  bidding  in 
order  to  purchase  and  extract  additional 
material  that  may  he  available  at  the 
rrmtract  site.  You  must  submit  your 
request  for  renewal  of  the  contract  at 
least  90  days  before  it  expires.  You  do 
not  need  to  use  a  specific  form. 

(b)  BLM's  response  to  the  application. 
BLM  will  renew  your  contract  if — 

(1)  You  meet  all  the  requirements  of 
Ihis  section; 

(2)  Your  contract  is  not  limited  under 
§3602.49;  and 

(3)  BLM  determines  that  you  are  able 
to  fulfill  the  obligations  of  a  new 
contract. 

(c)  Renewal  term.  BLM  will  renew 
your  contract  for  a  maximum  term  of  10 
additional  years.  The  renewal  may  be 
for  less  than  10  years  if  you  do  not 
request  that  muc:h  time,  or  if  BLM  finds 
that  the  quantit\  of  material  involved 
does  not  justifv  a  10-year  term. 

(d)  Number  of  times  BLM  may  renew 
a  contract.  There  is  no  maximum 
number  of  times  BLM  may  renew  a 
contract. 

§  3602.48    What  may  BLM  require  when 
renewing  my  contract? 

la)  Hrappraisdl-  BLM  will  not  grant  a 
renewal  without  recjuiring  a  reappraisal 
under  §3602.13. 

(b)  Bond  amount  and  terms.  Before 
renewing  your  contract.  BLM  may 
require  you  to  increase,  or  allow  you  to 
decrease,  the  amount  of  the  performance 
bond  you  posted  under  §  3602.14.  BLM 
may  also  require  other  bond 


modifications  to  ensure  coverage  for  the 
renewed  contract. 

(c)  Environmental  protection 
requirements.  Before  renewing  your 
contract.  BLM  will  perform  additional 
environmental  analysis  as  required,  and 
may  require  you  to  adopt  additional 
measures  to  prevent  hazards  to  public 
health  and  safety,  and  to  minimize  and 
mitigate  environmental  damage. 

(d)  Other  requirements.  BLM  may 
require  additions  or  changes  to  other 
terms  or  conditions  of  your  contract. 

§  3602.49    When  will  BLM  issue  a  non- 
renewable contract? 

(a)  BLM  may  offer  you  a  contract 
restricted  to  a  single  term  or  otherwise 
limited  in  its  duration.  We  will  base  this 
restriction  on  a  finding  that — 

(1)  The  land  should  be  used  for 
another,  possibly  conflicting,  purpose 
after  mineral  materials  are  removed; 

(2)  The  deposit  of  mineral  materials 
may  be  appropriate  for  future  use  by 
multiple  operators  or  by  the  local 
community;  or 

(3)  Other  circumstances  make  renewal 
inappropriate. 

(b)  If  BLM  limits  a  contract  under  this 
section,  the  sale  notice  under  §  3602.42 
will  include  this  information. 

(c)  If  your  contract  is  in  existence  on 
December  24,  2001,  BLM  will  decide 
whether  you  may  request  renewal  of 
that  contract.  You  must  ask  BLM  for  this 
decision  at  least  90  days  before  the 
contract  expires.  If  fewer  than  120  days 
remain  on  your  existing  contract  on 
December  24,  2001,  BLM  may  approve 

a  renewal  request  that  you  submit  less 
than  90  days  before  the  contract  expires 
if  we  decide  the  contract  qualifies  for 
renewal  and  we  have  sufficient  time  to 
process  your  request  before  your 
contract  is  due  to  expire. 

Subpart  3603 — Community  Pits  and 
Common  Use  Areas 

Disposal  ot  Materials — Community  Pits 
and  (Jommon  I  se  Areas 

§3603.10     Disposal  of  mineral  materials 
from  community  pits  and  common  use 
areas. 

(a)  BLM  may  make  mineral  material 
sales  and  allow  free  use  under  permit 
from  tha  same  deposit  within  areas  that 
we  designate  for  this  purpose.  These 
kinds  of  disposals  must  be  consistent 
with  other  provisions  of  this  part.  These 
designated  community  pit  sites  or 
common  use  areas  may  be  any  size. 

(b)  This  subpart  applies  to  both  sales 
and  free  use  from  community  pits  and 
common  use  areas  unless  otherwise 
stated.  Hefer  to  subpart  3604  of  this  part 
for  additional  regulations  applicable  to 
the  free  use  of  mineral  materials. 


§  3603.1 1     What  rights  pertain  to  users  of 
community  pits? 

BLM's  designation  of  a  community  pit 
site,  when  noted  on  the  appropriate 
BLM  records  or  posted  on  the  ground, 
establishes  a  right  to  remove  the 
materials  superior  to  any  subsequent 
claim  or  entry  of  the  lands, 

§  3603.1 2    What  rights  pertain  to  users  of 
common  use  areas? 

(a)  BLM's  designation  of  a  common 
use  area  does  not  establish  a  right  to 
remove  the  materials  superior  to  any 
subsequent  claim  or  entry  of  the  lands. 

(b)  Once  you  have  a  permit  or  a  sales 
contract  to  remove  mineral  materials 
from  a  common  use  area,  your  rights 
under  that  permit  or  contract  are 
superior  to  any  subsequent  claim  or 
entry  on  the  lands. 

§3603.13    What  price  does  BLM  charge 
under  materials  sales  contracts  for  mineral 
materials  from  community  pits  and 
common  use  areas? 

BLM  will  sell  mineral  materials  from 
community  pits  or  common  use  areas 
under  materials  sales  contracts  for  not 
less  than  fair  market  wiluo. 

§3603.14  What  plans  do  I  need  to  prepare 
to  mine  or  remove  mineral  materials  from  a 
community  pit  or  common  use  area? 

BLM  generally  will  not  require  a 
mining  or  reclamation  plan  before  you 
mine  or  remove  mineral  materials  from 
a  community  pit  or  common  use  area. 
We  may  require  such  a  plan  if  we  find 
that  circumstances  warrant  it.  In  all 
cases,  you  must  comply  with  the  terms 
of  the  contract  or  permit  to  protect 
health,  safety,  and  the  environment. 

Reclamation 

§3603.20     Reclamation. 

§3603.21     What  reclamation  requirements 
pertain  to  community  pits  and  common  use 
areas? 

Generally,  you  do  not  need  to  perform 
reclamation  after  extracting  mineral 
materials  from  community  pits  or 
common  use  areas.  However,  you  must 
pav  a  reclamation  fee  as  provided  in 
§3603.22. 

§  3603.22    What  fees  must  I  pay  to  cover 
the  cost  of  reclamation  of  community  pits 
and  common  use  areas? 

(a)  You  must  pay  a  reclamation  fee 
based  on  the  amount  of  mineral 
materials  you  extract  from  the 
community  pit  or  common  use  area, 
unless  you  make  an  alternative 
arrangement  under  paragraph  (b)  of  this 
section.  The  reclamation  fee  you  pay  is 
a  proportionate  share  of  the  total 
estimated  cost  of  reclamation, 
determined  by  using  the  ratio  of  the 
material  that  vou  extract  under  vour 
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permit  or  contract  to  the  total  volume  of 
the  material  BLM  estimates  will  be 
extracted  from  the  site. 

(b)  BLM  may.  at  our  discretion,  allow 
purchasers  and  permittees  to  perform 
interim  or  final  reclamation,  where 
needed,  in  lieu  of  paying  reclamation 
charges.  If  BLM  allows  you  to  perform 
reclamation  in  lieu  of  paying  a  fee,  we 
may  also  require  you  to  post  a  bond 
under  ^  3602,14, 

Subpart  3604— Free  Use  of  Mineral 
Materials 

Obtaining  Free  L  se  Permits 

§  3604. 1 0    Permits  for  free  use  of  mineral 
materials 

§  3604.1 1     How  do  I  apply  for  a  free  use 
permit? 

If  you  wish  to  apply  for  free  use  of 
mineral  materials,  you  mav  file  a  letter 
of  request  or  a  BLM  standard 
application  form  approved  by  the  Office 
of  Management  and  Budget. 

§  3604.1 2     Who  may  obtain  a  free  use 
permit? 

Any  Federal.  State,  or  territorial 
agency,  unit,  or  subdivision,  including 
municipalities,  or  any  non-profit 
organization,  may  apply  for  a  free  use 
permit  to  extract  and  use  mineral 
materials. 

(a)  BLM  may  issue  free  use  permits  to 
a  government  entity  without  limitation 
as  to  the  number  of  permits  or  as  to  the 
value  of  the  mineral  materials  to  be 
extracted  or  removed,  provided  that  the 
government  entity  shows  that  it  will  not 
use  these  materials  for  commercial  or 
industrial  purposes. 

(b)  BLM  may  issue  free  use  permits  to 

a  non-profit  organization  for  not  more 
than  5.000  cubic  yards  (or  weight 
equivalent)  in  any  period  of  12 
consecutive  months,  provided  that  the 
organization  shows  that  it  will  not  use 
these  materials  for  commercial  or 
industrial  purposes 

§  3604.1 3    When  will  BLM  decline  to  Issue 
a  free  use  permit  to  a  qualified  applicant? 

BLM  will  not  issue  a  free  use  permit 
if  we  determine  that  you  own  or  control 
an  adequate  supply  of  suitable  mineral 
materials  that: 

(a)  Are  readily  available,  and 

(b)  You  can  mine  in  a  manner  that  is 
economically  and  environmentally 
acceptable. 


Administration  of  Free  Use 


§  3604.20 

permits. 


Administration  of  free  use 


§  3604.21     What  is  the  term  of  a  free  use 
permit? 

(a)  BLM  will  determine  the 
appropriate  length  of  your  free  use 
permit  term. 

(1)  BLM  will  not  grant  free  use 
permits  to  government  entities  for  terms 
exceeding  10  years. 

(2)  BLM  will  not  grant  free  use 
permits  to  non-profit  organizations  for 
terms  exceeding  one  vear. 

(b)  BLM  may  extend  any  free  use 
permit  term  for  a  single  additional 
period  not  to  exceed  one  vear. 

§3604.22     What  conditions  and  restrictions 
pertain  to  my  free  use  permit? 

(a)  You  must  not  barter  or  sell  mineral 
materials  that  you  obtain  under  a  free 
use  permit. 

(b)  You  must  not  remove  mineral 
materials  before  BLM  issues  vou  a 
permit  or  after  your  permit  expires. 

(c)  BLM  may  incorporate  other 
conditions  and  restrictions  into  your 
free  use  permit. 

§  3604.23     When  and  how  may  I  assign  my 
tree  use  permit? 

You  may  assign  or  transfer  your  free 
use  permit  to  entities  qualified  under 
§3604.12.  You  must  first  obtain  BLM's 
written  approval. 

§3604.24     Who  may  remove  materials  on 
my  behalf? 

(aj  You  may  allow  your  agent  to 
extract  mineral  materials  under  your 
free  use  permit. 

(b)  Your  agent  may  charge  you  only 
for  extraction  services  and  must  not — 

(1)  Charge  you  for  the  materials 
extracted,  processed,  or  removed;  or 

(2)  Take  mineral  materials  from  the 
permit  area  as  payment  for  services 
rendered  to  you,  or  as  a  donation  or  gift. ' 

§3604.25     What  bond  requirements  pertain 
to  free  use  permits? 

BLM  may  require  a  bond  or  other 
security  as  a  guarantee  of  your  faithful 
compliance  with  the  pro\'isions  of  vour 
permit  and  applicable  regulations, 
including  reclamation.  The  tvpe  of 
security  must  be  one  of  those  provided 
for  in  §  3602.14(c)  of  this  part. 

§  3604.26     When  will  BLM  cancel  my 
permit? 

BLM  iud\  cancel  your  permit  if  you 
fail,  after  adequate  notice,  to  follow  its 
terms  and  conditions. 


§  3604.27    What  rights  does  a  free  use 
permit  give  me  against  other  users  of  the 
land? 

P<=rmits  that  BLM  issues  under  this 
subpart  constitute  a  superior  right  to 
remove  the  materials  in  accordance  with 
the  permit  terms  and  provisions,  as 
against  any  claim  to  or  entn-  of  the 
lands  made  after  the  date  BLM 
designated  the  tract  for  mineral 
materials  disposal.  See  §  3602.12. 

PART  3610— {REMOVED] 

2.  Part  3610  is  removed. 

PART  3620— FREE  USE  OF  PETRIFIED 
WOOD 

3.  The  authority  citation  for  part  3620 
is  revised  to  read  as  follows: 

Authority:  30  L.S.C.  601  et  seq.:  43  U.S.C. 
1201.  1732.  1733,  1740:  Sec;.  2.  Act  of 
September  28.  1962  (Pub.  L.  87-713.  76  Stat. 
652). 

4.  The  heading  of  part  3620  is  revised 
to  read  as  set  forth  above. 

5.  Subpart  3621  consisting  of 
§§3621.1  through  3621.7  and  3621.2,  is 
removed. 

Subpart  3622 — Free  Use  of  Petrified 
Wood 

6.  Section  3622.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§3622.1     Program:  General. 

(b)  The  purchase  of  petrified  wood  for 
commercial  purposes  is  provided  for  in 
§  3602.10  et  seq.  of  this  chapter. 

7.  Section  3622.2  is  amended  by 
removing  the  phrase  "subpart  3621  of 
this  title"  from  the  second  sentence  and 
adding  in  its  place  the  phrase  "subpart 
3604  of  this  chapter." 

8.  Section  3622.4  is  amended  by: 

a.  Removing  the  phrase  "subpart  3621 
of  this  title"  from  paragraph  (a)(2)  and 
adding  in  its  place  the  phrase  "subpart 
3604  of  this  chapter,  " 

b.  Removing  the  phrase  'uimecessarv 
and  imdue  degradation  of  lands"  from 
paragraph  (a)(4)  and  adding  in  its  place 
the  phrase    hazards  to  public  health 
and  safety,  and  minimizes  and  mitigates 
en\-ironmental  damage." 

c.  Removing  the  plirase  "in 

§  3622.4(a)  of  this  title"  at  the  end  of 
paragraph  (b).  and  adding  in  its  place 
the  phrase  "in  paragraph  (a)  of  this 
section   " 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

Subpart  3809 — Surface  Management 

9.  The  authority  citation  for  part  3800 
continues  to  read  as  follows: 
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Authority:  16  I'.S.C.  12H0   30  I'.S.C.  22;  30 

r  S  (,  h'.J,  4.f  L'.S.C.1201    aiul  4,i  U.S.C. 
]~  \1    !"  H    '."An    '."Hl    rii,,!  1"H2. 

10   Section  .J809  101  is  dmcndod  bv 
revising  paragraph  (d)  to  read  as 
follows 


§3809.101     Wtiat  special  provisions  apply 

to  minerals  that  may  be  common  variety 

minerals,  such  as  sand,  gravel,  and  building 

stone'' 

*  •  •  *  * 

(dj  Uisposal.  BLM  in.iV   iispoie  of 
common  variety  mirurai-  trom 


unpatented  mining  claims  in 
accordance  with  the  provisions  of 
4?  ,3601.14  of  this  chapter 

FR  Do(,  01-29001  Filed  11 -2  1-01 .  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Paris  121.  125,  135  and  145 
[Docket  No.  FAA-2000-7952; 
RIN2120-AF71 

Service  Difficulty  Reports 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule;  delay  of  effective 

(I, It.' 


SUMMARY:  The  Federal  Aviation 
Administration  {F,AA)  is  further 
delaying  the  effective  date  of  a  final  rule 
that  amends  the  reporting  requirements 
for  air  carriers  and  certificated  domestic 
and  foreign  repair  station  operators 
concerning  failures,  malfunctions,  and 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components.  This  action  is 
prompted  by  concerns  the  aviation 
industry'  raised  about  the  reporting 
requirements  in  the  final  rule  and  the 
FAAs  (i''(  isimi  to  issue  a  notice  of 
propostMJ  riii. making  (NPRM)  to  address 
these  c     1.  •  i  i-  The  NPRM  will  present 
the  FA.\  >  prnpdsal  fin  how  the  agency 
intends  to  amend  the  final  rule. 
P"!,!',  ma  the  effective  tlate  of  the  final 
rule  will  allow  additional  time  for 
completion  of  the  NPRM  process. 
DATES:  The  effective  date  of  the  mle 
aiiu'iuluit;  14  CFR  parts  121.  125,  135, 
.iiui  !4'i  published  at  65  FR  56191, 
,Se[i'"nr!i-'i  I'l   2000  .iiiii  iif'layed  at  65 
FR  H()"4  i   D.'i  •"iiiiicr  J.:.  JOOO  and  at  66 
i-KJlhjf,   Afir::  <()  Ji mi  until  January 


16,  2002,  is  further  delayed  until 
January  16.  200^ 

FOR  FUflTHER  INFORMATION  CONTACT;  Jose 
Figueroa,  AFS-300,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW,  Washington.  DC  20591,  202-267- 
3797,    j 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  15.  2000,  the  FAA 
requested  comments  on  the  information 
collection  requirements  on  the  final  rule 
entitled!  "Service  Difficultv  Reports"  (65 
FR  561^1).  That  final  rule^  which  had  an 
effective  date  of  January  16,  2001, 
amend^  the  reporting  requirements  for 
air  carriers  and  certified  domestic  and 
foreign  repair  station  operators 
concerijing  failures,  malfunctions,  and 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components.  The  FAA 
received  extensive  written  comments  on 
the  Sertice  Difficulty  Reporting  (SDR) 
requirements  and  on  the  potential 
duplicate  reporting  of  certain  failures, 
malfunctions,  and  defects.  On 
November  30,  2000,  the  FAA 
announced  (65  FR  71247)  that  a  public 
meeting  on  this  rulemaking  would  be 
held  on  December  11,  2000.  Participant^ 
at  that  meeting  raised  novel  issues  that 
the  FAA  was  not  aware  of  when 
preparing  the  final  rule. 

As  a  result  of  the  concerns  expressed 
at  the  meeting  and  those  raised  during 
the  comment  period  for  the  final  rule 
(published  September  15,  2000).  the 
FAA  delayed  the  effective  date  of  the 
final  rule  in  two  subsequent  notices. 
The  purpose  of  these  delays  was  to 


allow  the  agency  time  to  consider 
industr\'s  concerns.  The  first  notice  (65 
FR  80743)  was  published  on  December 
22,  2000.  and  the  second  notice  (66  FR 
21626)  was  published  on  April  30,  2001. 
The  FAA  now  anticipates  that  it  will 
issue  an  NPRM  to  address  the  issues 
raised  and  to  give  the  aviation  industry 
and  the  general  public  the  opportunity 
to  comment  on  the  agency's  proposed 
revisions  to  the  final  rule.  To  allow  time 
to  proceed  with  the  NPRM  process,  the 
FAA  further  extends  the  effective  date 
of  the  final  rule  until  January  16,  2003. 
The  FAA  cautions  the  industry'  that  the 
existing  rules  will  remain  in  effect  until 
the  new  effective  date. 

Since  the  delay  in  the  effective  date 
of  the  final  rule  does  not  impose  any 
new  requirements  or  any  additional 
burden  on  the  regulated  public,  the  FAA 
finds  that  good  cause  exists  for 
immediate  adoption  of  the  new  effective 
date  u  ithout  a  30-day  notice. 

Please  note  that  the  FAA  transitioned 

to  a  new  Docket  Management  System 

maintamed  by  the  Department  of 

Transportation  during  the  course  of  the 

SDR  rulemaking.  The  docket  number  for 

this  rulemaking  is  now  "FAA-2()0()- 

7952."  At  earlit^r  stages  of  the 

rulemaking,  the  {\(h  kft  number  was 

•'28293, '■ 
■ 

Issued  in  Washington  DC  on  November  19, 

2001. 

lane  F.  Garvey, 

Ailiiimislrator. 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  23, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes    Fresh  Russet  Potato 
Diversion  Program; 
published  1 1-21-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
Slate  operating  permits 
programs  - 
New  Hampshire, 

published  9-24-01 
West  Virginia;  published 
10-9-01 
Air  quality  implementation 
plans.   .A  .approval  and 
promulgation    vanous 
States   air  quality  planning 
purposes,  designation  of 
areas 

Kentuckv  and  Indiana; 
published  10-23-01 
Air  quality  implementation 
plans   approval  and 
promulgation;  vanous 
States 
Kentucl<y:  published  10-23- 

01 
Texas   published  9-24-01 
Hazardous  waste 
Project  XL  program;  site- 
specific  projects — 
US  Filter  Recovery 
Services  Facility. 
Roseville    fvlN.  et  al.; 
Published  "^-22-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
Administration 

Foster  care  maintenance 

payments   adoption 

assistence.  and  child  and 

family  services; 

Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  State 
plan  reviews   published 
f -23-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Compassionate  payments 
Ricky  Ray  Hemophilia  Relief 
Fund  Program;  published 
11-23-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Northeast  et  al ;  comments 
due  by  11-26-01; 
published  10-25-01  [FR 

0^-26901] 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado,  comments  due  by 
11-26-01,  published  9-25- 

O-l   ^FR  01-23655] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection; 
Transglutaminase  enzyme 
and  pork  collagen  use  as 
binders,  comments  due  by 
11-30-01;  published  10- 
31-01  [FR  01  ■27264- 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations; 

Foreign  pjolicy-based  export 
controls;  effects  on 
exporters  and  general 
public;  comments  due  by 
11-30-01.  published  11-7- 
01  (FR  01-278781 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Canbbean.  Gulf,  and  South 
Atlantic  fisheries — 
Caribbean  Fishery 
Management  Council; 
heanngs:  comments 
due  by  11-2&-01; 
published  11-5-01  [FR 
01-27723] 
Northeastern  United  States 
fisheries- 
Atlantic  hernng;  comments 
due  by  11-28-01; 
published  10i29-01  [FR 
01-27168] 
Atlantic  hernng;  correction; 
comments  due  by  11- 
28-01;  published  11-6- 
01  (FR  01-27851) 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 


New  Jersey,  comments 

due  by  11-26-01. 
published  10-25-01  [FR 
01-26928] 
New  York,  comments  due 
by  11-26-01.  published 
10-25-01   'FR  01-26927] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives — 
Motorcycle  fuel  mlet 
restrictor  exemption. 
=       gasoline  containing  lead 
or  lead  additives, 
prohibition  tor  highway 
use.  comments  due  by 
11-30-01    published  10- 
31-01  [FR  01-27378] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Alt  programs 
Fuels  and  fuel  additives- 
Motorcycle  fuel  inlet 
restnctor  exemption: 
gasoline  containing  lead 
or  lead  additives. 
prohibition  for  highway 
use.  comments  due  by 
11-30-01.  published  10- 
31-01   [FR  01-27379; 
ENVIRONMENTAL 
PROTECTION  AGENCY 
A.r  arograms    approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants: 

Puerto  Rico,  comments  due 
by  11-29-01.  published 
10-30-01   'FR  01-27283] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs    approval  and 
promulgation;  State  plans 
for  designated  facilitiesand 
pollutants 

Puerto  Rico,  comments  due 
by  11-29-01:  published 
10-30-01  [FR  01-27284] 
Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 

Texas,  comments  due  by 
11-29-01;  published  10- 
30-01  [FR  01-27108] 
Electronic  reporting 
establishment;  electronic 
records,  comments  due  by 
11-29-01.  published  8-31-01 
[FR  01-21810] 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects- 
NASA  White  Sands  Test 
Facility,  Las  Cruces 
NM.  comments  due  by 
11-30-01.  published  10- 
31-01  iFR  01-27380] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Ppstiriripc;    toiei'snces  in  food 
animal  feeds   and  raw 
agricultural  commodities 


Zoxamide  and  its 
metabolites   comments 
due  by  11-26-01. 
published  9-26-01  [FR  01- 
23640] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances 
Significant  new  uses — 
Propanedioic  acid,  etc.; 
comments  due  by  11- 
29-01.  published  10-30- 
01  [FR  01-27291] 
Water  pollution  control: 
Ocean  dumping,  site 
designations- 
Atlantic  Ocean  offshore 
Charleston    SC, 
comments  due  by  1 1- 
26-01,  published  10-10- 
01   [FR  01-25411; 

Water  programs 

Pollutants  analysis  test 
procedures,  guidelines — 
Whole  effluent  toxcity  test 
methods    comments 
due  by  11-27-01 
published  9-28-01  [FR 
01-24374] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 

assignments 

Georgia,  comments  due  by 
11-26-01,  published  10- 
19-01   [FR  01-26374] 

New  Mexico  and  Texas; 
comments  due  by  11-26- 
01    published  10-17-01 
[FR  01  •26067; 

Texas,  comments  due  by 
n  ■26-01.  published  10- 
19-01  [FR  01-26373] 

FEDERAL  RESERVE 
SYSTEM 

International  banking 
operations  (Regulation  K): 
International  lending 
supen^iSion    comments 
due  by  12-1-01    published 
10-26-01   [FR  01-26731] 

FEDERAL  TRADE 
COMMISSION 

Children  s  Online  Privacy 

Protection  Act 

implementation 

Parental  consent    comments 
due  by  li -30-01: 
published  10-31-01  [FR 
01  ■27390] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing 

Section  8  Management 
Assessment  Program; 
lease-up  indicator 
comments  due  by  il-30- 
01    published  10-1-01  [FR 
01-24434] 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  th'eatened 
species 

Find  ngs  on  petitions,  etc, — 
Lower  Kootenai  River 
burbot,  comments  due 
by  11-27-01.  published 
9-28-01  [FR  01-23913] 
JUSTICE  DEPARTMENT 
Grants 
September  11th  victim 
compensation  fund; 
comments  due  by  11-26- 
01;  published  1 1-5-01  [FR 
01-27821] 

LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 

Federa:  contractors  and 

subcontractors 

En-,p,oyee  rights  concerning 
union  dues  or  fees 
payment;  comments  due 
by  11-30-01;  published 
10-1-01   [FR  01-24320] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits    Federal 
employees 
Health  insurance 
prem  urns — 
TRICARE-eiigibies 
enrollment  suspension; 
comments  due  by  1  '- 
26-01    published  9-26- 
01   ;FR  01-24108] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Tank  vessels   tanK  levei 
pressure  momtonng  devices, 
comments  due  by  11-30-01; 
published  10-1-01  [FR  01- 
/4493] 

TRANSPORTATION 
DEPARTMENT 

Aviation  economic  regulations 
Air  earner  traffic  and 
capacity  data  by  nonstop 
segment  and  on-flight 
marker    reporting 
requirements   comments 
due  by  11-26-01; 
published  8-28-01  [FR  Qi- 
21457] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus,  comments  due  by 
11-26-01,  published  10- 
26-01  [FR  01-26955] 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by 
11-28-01;  published  10- 
29-01  [FR  01-26860] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
BAE  Systems  (Operations) 
Ltd  ;  comments  due  by 
11-28-01    published  10- 
29-01  [FR  01-27072] 

Bombardier;  comments  due 
by  11-29-01;  published 
10-30-01  [FR  01-27216] 

General  Electnc  Co.; 
comments  due  by  11-26- 
01;  published  9-27-01  [FR 
01-24274] 

Israel  Aircraft  Industnes. 
Ltd  :  comments  due  by 
11-28-01;  published  10- 
29-01  [FR  01-27071] 

Pilatus  Aircraft  Ltd.; 
comments  due  by  1 1  -30- 

01.  published  10-24-01 

'FR  01-2658"" 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airwonnness  directives: 

Roils-Rovce  pic   comments 
due  by  T -26-01 
pub  shed  9-26-01  [FR  01- 

24023' 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 

Rolls-Royce  pic.  comments 
due  by  11-27-01. 
published  9-28-01  [FR  01- 

24271] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airwonnness  standards: 
Special  conditions — 
Boeing  727-100-200 
senes  airplanes; 
comments  due  by  11- 
28-01;  published  10-29- 
01  [FR  01-27160] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards 

Lamps   reflective  devices, 
and  associated 
equipment — 
Glare  from  headlamps 
and  other  front  mounted 
lamps,  comments  due 
by  11-27-01.  published 
9-28-01  [FR  01-24430] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
haza,'ao^s  ""ate'a:s 
Hazarcous  matehals 
transportation — 

Loading,  unloading,  and 
storage;  comments  due 
by  11-30-01;  published 
8-2-01  [FR  01-19335] 

Loading,  unloading,  and 
storage:  meetings 
cancelled;  comments 
due  by  11-30-01; 
published  10-2-01  [FR 
01-24539" 

TREASURY  DEPARTMENT 
Currency  and  foreign 

transactions:  financial 

reporting  and  recordkeeping 

requirements: 

Bank  Secrecy  Act; 
implementation — 

Funds  transmittal  by 
financial  institutions; 
extension  of  conditional 
exceptions  to  stnct 
operation  of  Travel 
Rule;  comments  due  by 
12-1-01;  published  6-18- 
01   [FR  01-15224] 
Pnvacy  Act   implementation; 

comments  due  by  11-26-01; 

published  10-26-01  [FR  01- 

2~003] 

VETERANS  AFFAIRS 

DEPARTMENT 

Acquisition  regulations 
Construction  and  architect- 
engineer  contracts, 
comments  due  by  11-26- 
01    published  9-27-01  [FR 
01-23772] 

Disabilties  rating  schedule: 
Substantially  gainful 
employment,  inability  of 
individual  to  engage  in; 
total  disability  ratings; 
comments  due  by  11-30- 


01 
01 


published 
24272] 
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LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunction 
with  "PLUS'   (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www.nara.gov,iedreg^ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law'   (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
US   Government  Pnntmg 
Office    Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpo  gov 'nara, 
naraOOS.html   Some  laws  may 
not  yet  be  available 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra  gsa  gov/archive& 
publaws-l  html  or  send  E-maii 
to  llstserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 
Your  Name, 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
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available  through  this  service 
PENS  cannot  respond  to 
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address. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-02-AD:  Amendment 
39-12514;  AD  2001-23-15] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACUON:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  e.xisting  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  detailed  visual  inspection.s  to 
find  discrepancies  of  the  installation  of 
the  midspar  fuse  pins  of  the  inboard  and 
outboard  struts,  and  follow-on  actions, 
if  necessan,'.  That  AD  also  provides  for 
an  optional  terminating  modification  for 
the  repetitive  inspections.  This 
amendment  continues  to  require 
repetitive  detailed  visual  inspections  to 
find  discrepancies  of  the  installation  of 
the  midspar  fuse  pins  of  the  inboard  and 
outboard  struts,  and  follow-on  actions, 
if  necessarv-.  This  amendment  mandates 
accomplishment  of  the  previously 
optional  terminating  modification  The 
actions  specified  by  this  AD  are 
intended  to  find  and  fix  discrepancies  of 
the  installation  of  the  midspar  fuse  pins, 
which  could  result  in  loss  of  the 
secondary  reterrtion  capability  of  the 
fuse  pins,  migration  of  the  fuse  pins. 
and  consequent  loss  of  the  strut  and 
engine  from  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  December  31.  2001 
The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2206 
Revision  2,  dated  May  17.  2001,  as 
listed  in  the  regulations,  is  approved  bv 


thf>  Director  of  the  Federal  Register,  ds 
of  December  31,  2001, 

The  incorporation  bv  reference  of 
Boeing  SerN-ice  Bulletin  747-54A220f-. 
Revision  1,  dated  February  22,  2001,  a< 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Fedpra! 
Register  as  of  .March  21,  2001  ;66  FR 
13424,  March  6,  2001), 
ADDRESSES:  The  ser\-ice  information 
referenced  in  this  AD  may  be  obtained 
from  Boemg  (Commercial  Airplane 
Group.  P  O  Bo.x  3707.  Seattle, 
Washington  98124-2207  This 
information  mav  be  examined  at  the 
Federal  Aviation  Administration  (FAA: 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW  ,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer 
Airft-ame  Branch,  A.\M-120S,  F.A.^, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW  ,  Renton 
Washington  98055-4056.  telephone 
!425) 227-2771. fax  |425j  227-1181 
SUPPLEMENTARY  INFORMATHDN:  Existing 
airworthiness  directive  AD  2001-05-435 
amendment  39-12141  (66  FR  134  24.1, 
applicable  to  certain  Boeing  Model  74  7 
series  airplanes,  was  published  in  the 
Federal  Register  on  March  6,  2001  as  a 
final  rule  with  request  for  comments 
This  AD  requires  repetitive  detailed 
visual  inspections  to  find  discrepancies 
of  the  installation  of  the  midspar  fuse 
pins  of  the  inboard  and  outboard  struts, 
and  follow-on  actions,  if  necessary  This 
AD  also  provides  for  an  optional 
terminating  modification  for  the 
repetitive  inspections  The  rule  became 
effective  on  March  21.  2001. 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  bv  superseding  AD  2001-05-05 
was  publishecj  in  the  Federal  Register 
on  April  26.  2001  (66  FR  20950),  The 
action  proposed  to  continue  to  require 
repetitive  detailed  visual  inspections  tC' 
find  discrepancies  of  the  installation  of 
the  midspar  fuse  pins  of  the  inboard  and 
outboard  struts,  and  follow-on  actions, 
if  necessary  The  action  also  proposed  to 
mandate  accomplishment  of  the 
previously  optional  terminating 
modification. 

Actions  Since  the  Issuance  of  the  \PR.M 

Since  the  issuance  of  the  N'PR.M,  the 
FAA  has  reviewed  and  appro\  ed  Boeing 
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ServK  !^  Bulletin  "4  "- '■.4,-.^' jO(-.  K..\-ision 
2.  dated  May  17,  2001.  Revision  2 
describes  procedures  for  use  of  an 
alternate  replacement  nut,  in  addition  to 
the  replacpment  nut  specified  in 
Re\  i.'-ifjn  1    dated  February  22.  2001. 

Comments 

Interested  persons  have  bem  .Jforded 
an  opportunity  to  participate  m  'he 
making  of  this  rule  The  F.-\A  re(  r;ved 
commpnts  regarding  bnth  .\D  J()!i:-(!-- 
05  and  the  proposed  riiie  hrf\  irit;  D-i  k-  : 
Number  2001-N'M-I)2-AD   Then' 
comments  and  nur  respcjnse  are 
presented  behiu 

I.  Comments  to  ,\D  2001-05-05 

Rpquf^st  for  T.sp  of  an  Ait'^-rru^tp 
Replacement  Sut 

One  commenter  requests  that  the  F.\.\ 
provide  for  use  of  an  alternate 
replacement  for  the  priniarx  retention 
nut  having  part  number  ;P  \ 
BAC\10IC24CD.  which  is  listed  m 
Boeing  Ser\ire  Bulletin  "47-54.\2206, 
Revision  1,  dated  Februnrs  22   2001 
The  ccimmenter  states  that  the 
replacement  nuts  specified  in  .\D  2001- 
05-05  are  not  readilv  available  from  the 
manufacturer 

The  FAA  concur^,  and  ha,^  changed 
this  final  rule  accordingh  b\  approxmt: 
Boeing  Service  Bulletin  "4"-54.^22(H! 
Re\ision  2,  dated  Max  :  "   2001.  which 
provides  for  use  of  an  alternate 
replacement  nut 

Request  tor  Im  reuse  a!  Repetitive 
Inspection  Intenxil 

.Another  commenter  nsk-  thnt  the 
repetitive  inspection  interval  specified 
in  paragraph  (a)  be  increased  from  8.000 
fiight  hour'^  to  8,500  flight  hours  to 
facilitate  msnectums  at  the  C-c  heck. 

The  ¥.\.\  (loes  not  cone  ur  be(  rfuse  the 
specified  repetitive  inter\al  i-  b,d^ed  on 
the  recommendation  of  the 
manufacturer  and  on  the  C-chec  k 
schedule  of  the  maionty  of  operators. 
Howe\er,  the  F.-\A  notes  that  the 
commenter  may  applv  for  an  alternative 
method  of  compliance,  in  accordance 
with  paragraph  (c)(1)  of  thi^  .\D. 

II.  Comments  to  2001-\M-02-.'\D 

Request  To  Continue  T'-rnunating 
Action  as  ( Optional 

One  commenter  ohiec  t^  to  the 
proposal  to  mandate  ace  omplishment  of 
the  pre\'iouslv  optional  terminating 
actir)n  The  (  omnienter  c  ites  two 


UMI 


I 

58914         Federal  Register  '  Vol.  66,  No.  227 /Monday.  November  26.  2001 /Rules  and  Regulations 


masons  for  its  ohjoction:  (1)  It  has  found 
no  instances  of  hacked-off  primary 
retention  nuts  for  the  midspar  fuse  pins 
on  the  inboard  and  the  outboard  strut, 
and  12)  there  are  two  fuse  pin  retention 
devices  in  plac:e.  which  are  designed  to 
prevent  midspar  fuse  pin  migration. 
The  FAA  does  not  concur  that  the 
previouslv  optional  terminating  action 
should  remain  optional.  The  unsafe 
condition  has  resulted  in  at  least  three 
incidents  of  the  primary  retention  nut 
on  the  midspar  fitting  fuse  pin  backing 
off  In  one  of  these  incidents,  the 
primarv  retention  nut  contacted  the 
secondary  retention  washer  This  action 
will  require  that  the  terminating  action 
bt>  performf>d  within  6  years.  If  the 
repetitive  inspections  reveal  a 
discrepancv,  the  terminating  action 
must  be  performed  s(joner.  Therefore, 
no  change  to  the  final  rule  has  been 
made  in  response  to  this  comment. 

Rcqut-st  for  Clarification  of  Applicability 

The  manufacturer  requests  that  the 
wording  in  paragraph  (a)(1)  of  the 
proposed  AD  be  changed  from  "For 
airplanes  modified  per  the  production 
equivalent  of  one  of  the  AD's  listed  in 
Table  1  of  this  AD:"  to  "For  airplanes 
having  the  production  equivalent  of  one 
of  the  AD's  listed  in  Table  I  of  this  AD:" 
and  that  AD  99-10-10  be  removed  from 
Table  1. 

The  FAA  agrees  that  these  changes 
will  provide  clarification  and  has 
changed  paragraph  {a)(l)  of  this  AD 
accordinglv   In  line  with  this  change, 
the  FAA  has  also  revised  the 
applic.ahilitv  of  thi-  .AD  to  specify  this 
clarification. 

Hf'quest  To  Revise  Cost  Impact 

One  c:ommenter  requests  that  the  FAA 
revise  the  Cost  Impact  paragraph  to 
reflect  that  at  least  12  work-hours  may 
he  necessan.'  to  perform  the  required 
action  rather  than  the  4  work-hours 
cited  in  the  proposed  rule 

The  FAA  does  not  concur.  The  cost 
analysis  of  the  AD  is  limited  to  the  cost 
of  actions  actually  required  by  the  rule. 
It  does  not  consider  the  costs  of  "on 
condition"  actions,  such  as  replacing  a 
nut.  if  replacement  is  needed  during  a 
required  inspecticm.  Such  "on- 
condition  '  actions  W(5uld  be  required  to 
be  accom[)lished.  regardless  of  AD 
direction,  in  order  to  c;orret:t  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
<in  dirworth\-  (.ondition.  as  required  by 
the  Federal  Aviation  Regulations   In 
addition,  the  FAA  recognizes  that,  in 
a(  complishing  the  requirements  of  any 
.■\D.  operators  mav  incur  "incidental " 
(  osts  in  addition  to  the  "direct"  costs 
that  are  reflected  in  the  cost  analysis 


presented  in  the  AD  preamble. 
However,  the  cost  analysis  in  AD 
rulemaking  actions  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up:  planning  time;  or  time  necessitated 
by  other  administrative  requirements. 
No  change  to  the  cost  impact  is 
necessary  in  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD 

Cost  Impact 

There  are  approximately  1,111  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  256  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  2001-05-05  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  S61.440.  or 
S240  per  airplane,  per  inspection  cycle. 
The  terminating  modification  that  is 
required  by  this  new  AD  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour. 
Required  parts  will  cost  approximately 
SI  .000  per  airpleme.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  will  be  S31 7.440.  orSl.240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  r<'gulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certib,'  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,'  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tranf  portation.  Aircraft.  Aviation 
safetv.  Incorporation  bv  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1    The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  4')  1    SC   106(g).  40113.  44701. 

§39.13    [Amended] 

2,  Section  39.13  is  amended  by 
removing  amendment  39-12141  (66  FR 
13424.  March  6.  2001).  and  by  adding  a 
new  airworthiness  directi\e  (AD), 
amendment  39-12514,  to  read  as 
follows: 

2001-23-15     Boeing:  Docket  2001-NM-02- 

AD  .Supersedes  AD  2001-05-05. 

amendment  :Hy-12141. 
Applicabilitv:  Model  747  series  airplanes, 
line  numhiers  1  through  1046  that  have 
accomplished  .Mrworthiness  Directives  9.5- 
10-16.  95-13-05.  9.5-i:i-0fi.  or  9.5-13-07; 
and  line  numbers  1047  through  1271 
inclusive;  certifK:ated  in  any  category. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  pre<:eding  applicability 
provision,  regardless  nf  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  ,\D.  For 
airplanes  that  ha\e  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepancies  of  the 
installation  of  the  midspar  fuse  pins  of  the 
inboard  and  outboard  strut,  which  could 
result  in  loss  of  the  sec  ondary  retention 
capability  of  the  fuse  pins,  migration  of  the 
fuse  pins,  and  consequent  loss  of  the  strut 
and  engine  from  the  airplane;  accomplish  the 
following: 

Restatement  of  the  Requirements  of  AD 
2001-05-05 

Inspections/Follow-On  Actions 

(a)  At  the  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD.  as  applicable:  Do  a 
detailed  visual  inspection  to  find 
discrepancies  (e.g..  incorrect  thread 
protrusion,  which  is  less  than  two  threads 
protruding  from  the  nut  between  the  nut  and 
the  secondary  retention  washer;  incorrect  gap 
between  the  fuse  pin  primary  nut  and 
secondarv  retention  washer;  cracked  or 
broken  torque  stripe)  of  the  installation  of  the 
midspar  fuse  pins  of  the  inboard  and 
outboard  struts,  per  Figure  2  of  Boeing 
Service  Bulletin  747-54A2206.  Revision  1, 
dated  Februarv  22,  2001.  or  Revision  2.  dated 
May  17.  2001. 

(1)  For  airplanes  having  the  production 
equivalent  of  one  of  the  AD's  listed  in  Table 
1  of  this  AD:  Do  the  inspection  at  the  later 
of  the  times  specified  in  paragraphs  (a)(l)(i) 
and  (a)(l)(ii)ofthis  AD. 

(i)  Before  the  accumulation  of  8.000  total 
flight  hours,  or  within  24  months  since 
manufacture  of  the  airplane,  whichever 
occurs  first. 

(ii)  Within  90  days  after  March  21.  2001 
(the  effective  date  of  AD  2001-05-05. 
amendment  39-12141). 

(2)  For  airplanes  modified  per  one  of  the 
AD's  listed  in  Table  1  of  this  AD:  Do  the 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
AD.  Table  1  follows: 

Table  1 


AD  No. 


Amend- 
ment No. 


AD  95-10-16 
AD  95-13-05 
AD  95-13-06 
AD  95-13-07 


39-9233 
39-9285 
39-9286 
39-9287 


(i)  Within  8.000  flight  hours  or  24  months 
after  the  modification,  whichever  occurs  first. 

(ii)  Within  90  davs  after  March  21.  2001. 

Note  2:  Where  there  are  differences 
between  the  .\D  and  the  service  bulletin,  the 
.•\D  prevails. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 


assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  nomiallv 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnih'ing  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(A)  If  no  discrepancy  is  found:  Repeat  the 
inspection  at  intervals  not  to  exceed  8,000 
flight  hours  or  24  months,  whichever  occurs 
first,  until  you  do  the  terminating 
modification  specified  in  paragraph  (b)  of 
this  AD. 

(B)  If  any  discrepancy  is  found,  and  the 
primary  nut  has  backed  off  and  contacts  the 
secondary  retention  washer:  Before  further 
flight,  do  the  terminating  modification 
specified  in  paragraph  (b)  of  this  AD. 

(C)  If  any  discrepancy  is  found,  and  the 
primary  nut  does  not  contact  the  secondarv' 
retention  washer;  Repeat  the  inspection  at 
intervals  not  to  exceed  90  days.  Within  18 
months  after  the  initial  finding,  or  before 
March  21.  2001.  whichever  occurs  later,  do 
the  terminating  modification  specified  in 
paragraph  (b)  of  this  AD. 

Note  4:  Inspections  don§  prior  to  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  747-54A2206,  dated  October 
19.  2000.  are  acceptable  for  compliance  with 
the  inspections  required  by  paragraph  (a)  of 
this  AD. 

New  Requirements  of  This  AD 

Terminating  Action 

(b)  Within  6  years  after  the  effective  date 
of  this  AD;  Do  the  terminating  modification 
(replacement  of  the  priman,-  nut  of  the 
midspar  fuse  pin.  installation  of  torque  strip, 
a  detailed  visual  inspection  of  the  ftjse  pin 
threads  for  damage,  and  replacement,  if 
necessary)  per  Figure  3  of  Boeing  Ser\'ice 
Bulletin  747-54A2206.  Revision  1.  dated 
February  22.  2001.  or  Figure  3  of  Boeing 
Service  Bulletin  747-54A2206.  Revision  2. 
dated  May  17.  2001.  Doing  this  modification 
ends  the  repetitive  inspections  required  bv 
this  AD. 

Note  5:  Doing  the  terminating  modification 
prior  to  the  effective  date  of  this  AD  per 
Boeing  Alert  Service  Bulletin  747-54A2206. 
.  dated  October  19.  2000.  is  acceptable  for 
compliance  with  the  terminating  action 
required  by  paragraph  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

(2)  Any  alternative  method  of  compliance 
which  was  approved  previously  in 
accordance  with  AD  2001-0.5-05  is  approved 
for  compliance  with  this  AD. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-54 A2206. 
Revision  1.  dated  February  22.  2001;  or 
Boeing  Service  Bulletin  747-54A2206. 
Revision  2.  dated  May  17.  2001. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54.^2206. 
Revision  2,  dated  May  17,  2001.  is  approved 
by  the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.G.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2206. 
Revision  1.  dated  February  22.  2001.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  March  21.  2001  (66  FR 
13424.  March  6.2001). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  .Airplane  Group.  P.O.  Box  3707. 
Seattle.  Wa.shington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW  .  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW'..  suite 
700,  Washington.  DC, 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
December  31,  2001. 

Issued  in  Renton.  Washington,  on 
November  15,  2001. 
Kalene  C.  Yanamura. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
IFR  Doc.  01-29187  Filed  11-23-01:  8:45  am) 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-40-AD:  Amendment 
39-12515.  AD  2001-23-16] 

RIN2120-AA64 

Airworthiness  Directives:  Aeromot- 
Industria  Mecanico  Metalurgica  Itda. 
Models  AMT-100  and  AMT-200 
Powered  Sailplanes 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Aeromot-lndustria 
Mecanico  Metalurgica  Itda.  (Aeromot) 
Models  AMT-100  and  AMT-200 
powered  sailplanes  This  AD  requires 
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vou  to  inspect  (one-time)  the  main 
landing  gear  lever  and  elevator  control 
rod  for  interference,  warping,  or 
incorrect  gaps;  and  requires  you  to 
reconfigure  or  replace  discrepant  parts. 
This  AD  also  requires  you  to  report  to 
the  Federal  Aviation  Administration 
(FAA)  anv  instances  of  interference, 
warping,  or  incorrect  gaps.  This  AD  is 
the  result  of  mandator}-  continuing 
airworthiness  mformation  (MCAI) 
issued  by  the  airworthiness  authority  for 
Brazil.  The  actions  specified  by  this  AD 
are  intended  to  detect  and  correct 
bending  or  warping  in  the  main  landing 
gear  lever  before  it  interferes  with  the 
elevator  control  rod.  Such  interference 
could  result  in  the  elevator  control 
becoming  jammed  with  consequent  loss 
of  control  of  the  powered  sailplane. 

DATES:  This  AD  becomes  effective  on 
December  7,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  bv  reference 
of  certain  publications  listed  in  the 
regulation  as  of  December  7,  2001. 

The  FAA  must  receive  any  comments 
on  this  rule  on  or  before  December  26, 
2001 

ADDRESSES:  .Submit  comments  to  FAA. 
Central  Region.  CHfice  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2001-CE-4O-AD.  901  Locust.  Room 
.506.  Kansas  City.  Missouri  64106. 

You  mav  get  the  service  information 
referenced  in  this  AD  from  Aeromot- 
Industria  Mecanico  Metalurgica  Itda., 
Av.  Das  Industrias.  1210-Bairro 
Anchieta.  Caixa  Postal  8031.  90  200- 
290-Port()  .-Megre-R.S-Brazil  You  mav 
view  this  information  at  FAA.  ('entral 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2001-CE- 
40- AD,  901  Locust.  Room  506.  Kansas 
C^itv,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
.Street.  N'W.  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Hanc  iick.  Aerospace  Engineer. 
FAA.  Small  Airplane  Directorate,  901 
Locust.  Room  301.  Kansas  City. 
Missouri  6410b;  telephone:  (816)  329- 
414.3;  facsimile:  (816)  329-4090. 
SUPPLEMENTARV  INFORMATION: 

Discussion 

What  Evpnts  Havr  Caused  This  AD? 

The  Departamento  de  Aviacao  Civil 
(DEAC).  which  is  the  airworthiness 
authoritv  for  Brazil,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Aeromot  Models  .\MT-100 
and  AMT-200  powered  sailplanes.  The 
DEAC  reports  an  instance  where  the 
elevator  c:ontrol  jammed  on  one  of  the 
affected  powered  sailplanes.  This 
occurred  when  the  main  landing  gear 


lever  interfered  with  the  nut  that 
attaches  the  rod  end  of  the  elevator 
control  rod. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Bending  or  warping  in  the  main 
landing  gear  lever,  if  not  detected  and 
corrected  before  it  interferes  with  the 
elevator  control  rod.  could  result  in  the 
elevator  control  becoming  jammed  with 
consequent  loss  of  control  of  the 
powered  sailplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Aeromot  has  issued  Service  Bulletin 
(S.B  )  No.  200-27-078,  Issue  Date; 
September  18.  2001. 

The  service  bulletin  includes 
procedures  for  inspecting  the  main 
landing  gear  lever  and  elevator  control 
rod  for  interference,  warping,  or 
incorrect  gaps.  It  also  specifies 
reconfiguring  or  replacing  discrepant 
parts. 

What  Action  Did  the  DEAC  Take? 

The  DEAC  classified  this  service 
bulletin  as  mandatory  and  issued 
Brazilian  Emergencv  Airworthiness 
Directive  (EAD)  2001-10-01.  dated 
October  9.  2001.  in  order  to  ensure  the 
continued  airworthiness  of  these 
powered  sailplanes  in  Brazil. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  powered  sailplane  models  are 

manufactured  in  Brazil  and  are  type 
certificated  for  operation  m  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DEAC  has 
kept  us  informed  of  the  situation 
described  above. 

The  F.\As  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  DEAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that; 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Aeromot  Models  .^.MT-lOO 
and  AMT-200  powered  sailplanes  of 
the  same  type  design  that  are 
registered  for  operation  in  the  United 
States; 
— The  actions  specified  in  the 
previously-referenced  service 


information  (as  specified  in  this  AD) 
should  be  accomplished  on  the 
affected  powered  sailplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  inspect  (one- 
time) the  main  landing  gear  lever  and 
elevator  control  rod  for  interference, 
warping,  or  incorrect  gaps;  and  requires 
vou  to  reconfigure  or  replace  discrepant 
parts.  This  AD  also  requires  you  to 
report  to  the  FAA  any  instances  of 
interference,  warping,  or  incorrect  gaps. 

We  will  use  the  information  from  the 
reports  to  determine  whether  additional 
rulemaking  action  is  necessary  [e.g., 
repetitive  inspections). 

In  preparation  of  this  rule,  we 
contacted  tvpe  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

Will  I  Have  the  Opportunity  to  Comment 
Prior  to  the  Issuance  of  the  Rule^ 

Because  the  unsafe  condition 
described  in  this  document  could  result 
in  the  elevator  control  becoming 
jammed  with  consequent  loss  of  control 
of  the  powered  sailplane,  we  find  that 
notice  and  opportunity  for  public  prior 
comment  are  impracticable  Therefore, 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Comments  Invited 

How  Do  I  Comment  on  This  AD? 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Anv  Specific  Portions  of  This 
AD  I  Should  Pay  Attention  to'' 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic. 


Federal  Register/ Vol.  6b.  No.  227 /Monday.  November  26.  2001    Rules  and  Reeulation^ 


58917 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  mav  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  F.\A 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  Can  I  Be  Sure  FAA  Receives  my 

Comment'' 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
■"Comments  to  Docket  No.  2001-CE-40- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  vou. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  FAA 


Models 


has  determined  that  this  final  rule  does 
not  ha\  e  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulator}'  Action? 

We  have  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866   It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  February  26.  1979),  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator\ 
Policies  and  Procedures,  a  final 
regulatory  e\aluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  .Amendment 

Accordingly,  under  the  authoritv 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amendecf] 

2.  F.A.^  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

200l-2:i-16     AiTomol-Jndustria  Mecanico 

.Metalurgica  ITDA.;  .\mendment  39- 

12515:  Docket  No.  2001-CE-^O-AD 

(a)  IVTjaf  powered  sailplanes  are  affected 

by  this  AD?  This  AD  affects  the  following 

powered  sailplane  models  and  serial  -r 

numbers  that  are  certificated  in  any  categon. : 


Sena!  Nos 


AMI- 100 


100.001  ttirough  100.003.  100  005  through  100.015.  100.017,  100  019 
100.022  through  100.039.  and  100.041  through  100.044. 


AMT-100(remotori2ed    to 
100  020,  and  100021 


AMT-2001     100  004      100  016.     100  018 


^^^  ^^  200.040.  200045  through  200  105,  200  108  through  200111    200  113 

through  200  118  and  200  121 


(b)  Who  must  comply  with  this  AD'' 
.\nyone  who  wishes  to  operate  any  of  the 
above  powered  sailplanes  must  comply  with 
this  AD. 

(c)  What  problem  does  this  AD  address? 
The  action.s  specified  by  this  AD  are  intended 


Actions 


(1)  Inspect  (one-time)  the  mam  landing  gear 
lever  and  elevator  controt  rod  for  inter- 
ference, warping,  or  incorrect  gaps. 


to  detect  and  correct  bending  or  warping  in 
the  main  landing  gear  lever  before  it 
interferes  with  the  elevator  control  rod  Such 
interference  could  result  in  the  elevator 
control  becoming  jammed  with  consequent 
loss  of  control  of  the  powered  sailplane. 


Complance 


Inspect  within  the  next  5  hours  time-m-service 
(TISi  after  Decen-it>er  7  200^  (tne  etieciive 
date  of  this  AD). 


(d)  What  actions  must  I  accomplish  to 
addrt^ss  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Procedures 


Inspect  in  accordance  with  the  procedures  in 
Aeromot  Se-^ice  Bulletin  (S  B  i  No,  200- 
27-078,  Issue  Date  September  18  2001. 


I 
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Actions 


Compliance 


Procedures 


(2)  If  any  discrepancy  is  found  dunng  the  in- 
spection required  &y  paragraph  (d)(1)  of  this 
AD  accomplish  the  following 

(i)  Reconfigure  or  replace  any  discrepant 
parts  as  specified  in  the  service  information, 
and 

(H)  Report  these  discrepancies  to  the  FAA  In- 
clude the  powered  sailplane  model  senal 
numtjer  the  total  numt)er  ot  hours  TIS  and 
an  explanation  of  the  discrepancy  The  Of- 
fice of  Management  and  Budget  (Of^B)  ap- 
proved the  information  collection  require- 
ments contained  m  this  regulation  under  the 
provisions  of  the  Paperwork  Reduction  Act 
of  1980  (44  use  3501  et  seq )  and  as- 
signed 0MB  Control  Number  2120-0056. 


Accomplish  any  reconfiguration  or  replace- 
ment prior  to  further  flight  after  the  inspec- 
tion required  by  paragraph  (d)(1)  of  this  AD 
Submit  the  report  within  10  days  after  the 
inspection  or  within  10  days  after  December 
7.  2001  (the  effective  date  ot  this  AD), 
whichever  occurs  later.. 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  may  use  an  alternative  method  of 
compliance  or  adju.st  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  vour  alternative. 
Suhmit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  powered 
sailplane  identified  in  paragraph  (a)  of  this 
AD.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
powered  sailplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD,  and.  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance'^  Contact  Brian  Hancock, 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4143;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  powered 
sailplane  to  another  location  to  comply  with 
this  AD'' The  FAA  can  issue  a  special  flight 
permit  under  sections  21  197  and  21.199  of 
the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  your  powered 
sailplane  to  a  location  where  you  can 
accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
bv  this  AD  must  be  done  in  accordance  with 
.<eromot  Service  Bulletin  (SB)  No.  200-27- 
078.  Issue  Date:  September  18.  2001.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51   You  can  get  copies 
from  Aeromot-lnduslria  Mecanico 
Metalurgica  Itda  .  Av.  Das  Industrias.  1210- 
Bairro  Anchieta.  Caixa  Postal  8031,  90  200- 
290-Porto  .Megre-RS-Brazil.  You  may  view 


Accomplish  any  reconfiguration  or  replace- 
ment in  accordance  with  the  applicable 
maintenance  manual  Submit  the  report  to 
FAA,  Att  Bnan  Hancock  Aerospace  Engi- 
neer, Small  Airplane  Directorate,  901  Lo- 
cust Room  301  Kansas  City.  Missoun 
64106:  telephone  (816)  329-^143.  fac- 
simile; (816)  329-4090 


iforrna 


this  inforination  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700,  Washington, 
DC. 

(i)  Wh4n  does  this  amendment  become 
effectived  This  amendment  becomes  effective 
on  December  7,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Brazilian  Emergency  Airworthiness 
Directive  (EAD)  2001-10-01,  dated  October 
9,  2001. 

Issued  in  Kansas  City.  Missouri,  on 
November  14,  2001. 
Michael  K.  Dahl. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc,  01-29221  Filed  11-23-01;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  20OO-NM-350-AD;  Amendment 
39-12512:  AD  2001-23-13] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
action:  Final  mle. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  an 
inspection  of  the  flap  drive  transmission 
of  the  trailing  edge  flaps  at  positions  2 
and  7  to  determine  if  a  discrepant 
torque  brake  is  installed;  and  corrective 
action,  if  necessary  The  action  specified 
by  this  AD  are  intended  to  prevent 
damage  to  the  flap  system,  adjacent 
systems,  or  structural  components;  or 


excessive  skew  of  the  trailing  edge  flap, 
which  could  result  in  flap  asymmetry 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  December  31.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
31, 2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425) 227-2983; 
fax  (425)  227-1181, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing  747 
series  airplanes  was  published  in  the 
Federal  Register  on  May  14.  2001  (66 
FR  24304).  That  action  proposed  to 
require  an  inspection  of  the  flap  drive 
transmission  of  the  trailing  edge  flaps  at 
positions  2  and  7  to  determine  if  a 
wound-spring  torque  brake  is  installed; 
and  corrective  action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  The  An  Transport 
Association  of  .'\merica.  on  behalf  of  its 
members,  states  that  two  commenters 
agree  with  the  intent  of  the  proposal, 
but  recommend  certain  changes  These 
recommendations  and  additional 
requests  are  described  in  the  following 
paragraphs. 

Request  To  Extend  the  Compliance 
Time  in  Paragraph  (a) 

A  number  of  commenters  request  an 
extension  to  the  proposed  compliance 
time  of  6.000  flight  hours  in  paragraph 
(a)  of  the  proposed.AD.  These  comments 
and  the  rationale  for  requesting  such  an 
extension  are  described  in  the  following 
paragraphs. 

•  One  commenter  states  that  6,000 
flight  hours  would  fall  short  of  its 
average  C-check.  which  is  usually  at 
7.500  flight  hours.  A  compliance  time  of 
10.000  flight  hours  would  be  more 
appropriate. 

•  One  commenter  states  that  6.000 
flight  hours  would  require 
accomplishment  of  the  v\'ork  at  another 
repair  facility,  which  would  put  the 
airplane  out  of  service  for  at  least  1 
month.  In  addition,  modification  of  its 
fleet  of  12  affected  airplanes  is 
estimated  at  2  to  3  years  In  light  of  this, 
the  commenter  recommends  a 
compliance  time  of  3  years 

•  Two  commenters  recommend  that 
the  requirements  of  the  proposed  AD  be 
accomplished  at  a  D-check  interval. 
Both  commenters  are  concerned  about 
the  availability  of  spare  parts  within  the 
proposed  compliance  time 

The  first  commenter  recommends  a 
compliance  time  of  between  5  and  8 
years  (25.000  to  38.000  flight  hours)  for 
several  reasons.  Over  a  30-year  period, 
none  of  its  Model  747  series  airplanes 
have  experienced  the  unsafe  condition 
cited  in  the  proposed  AD  (i.e.,  damage 
to  the  flap  system,  adjacent  systems,  or 
structural  components;  or  excessive 
skew  of  the  trailing  edge  flap).  It  is  not 
aware  of  any  incidents  related  to  such 
a  condition  anywhere  in  the  world.  In 
light  of  this,  it  considers  that  such  a 
compliance  time  is  unwarranted  and 
unrealistic.  In  addition,  the 
manufacturer  recommended  that  the 
proposed  actions  be  accomplished  at  the 
earliest  convenient  maintenance 
opportunity,  which  is  more  realistic. 

The  second  commenter  states  that  a 
large  number  of  components  and  special 
maintenance  schedules  would  be 
required  to  accomplish  the  proposed 
actions  within  6.000  flight  hours.  The 
commenter  recommends  that  the  FA.-\ 
consider  how  the  costs  of  accomplishing 
the  required  actions  would  affect 


operators  worldwide,  and  suggests  a 
compliance  time  of  5  years 

•  One  commenter  contends  that  the 
turnaround  time  required  to  accomplish 
the  proposed  inspection  and  corrective 
actions  would  exceed  6.000  flight  hours. 
In  addition,  the  affected  airplanes 
would  need  to  be  transported  to  a 
specific  repair  station  because  of  the  test 
equipment  available  at  that  facility  The 
commenter  recommends  extending  the 
compliance  time  to  10,000  flight  hours 
so  that  the  proposed  actions  could  be 
accomplished  during  regular 
maintenance  schedules. 

•  One  commenter  suggests  an  18- 
month  compliance  time  instead  of  6.000 
flight  hours.  The  commenter  notes  that 
the  proposed  work  could  be  best 
accomplished  dunng  a  C-check 
maintenance  schedule,  which  coincides 
with  an  18-month  compliance  time.  In 
addition,  all  of  its  Model  747  series 
airplanes  are  on  an  18-monlh  flight 
cycle.  During  that  period,  a  Model  747- 
200  series  airplane  accumulates  about 
6,000  flight  hours;  however,  a  Model 
747-400  series  airplane  can  accumulate 
up  to  7.000  flight  hours.  Because  flaps 
typically  are  used  only  during  climb 
and  descent,  flap  transmissions  are 
more  dependent  on  flight  cycles  than 
flight  hours  Therefore.  18  months 
would  provide  an  equivalent  level  of 
safety  because  actual  use  of  the  flap 
transmission,  by  cycles,  is  less  on  Nlodel 
747-400  series  airplanes  than  on  Model 
747-200  series  airplanes  For  these 
reasons,  the  commenter  suggests  that 
the  compliance  time  be  revised  to 
"Within  6.000  flight  hours  or  18  months 
after  the  effective  date  of  this  AD. 
whichever  is  later." 

•  One  commenter.  the  manufacturer, 
states  that  6.000  flight  hours  would  be 
unduly  restrictive,  with  an  uniustified 
impact  on  airline  operations.  It  suggests 
scheduling  the  rework  during  a  D-check. 
and  recommends  extending  the 
compliance  time  to  3  years  or  15,000 
flight  hours,  whichever  occurs  later.  The 
commenter  also  requests  an  extension  of 
the  proposed  compliance  time  so  that  it 
could  buy  "seed"  transmissions  that 
will  be  required  by  the  operators  for 
their  replacement  program.  This 
extension  would  avoid  creating  an 
undue  burden. 

The  F.A.A  partially  concurs  with  the 
commenters'  requests,  and  has 
determined  that  the  compliance  time 
can  be  extended  somewhat.  We  point 
out  that  the  "Differences"  paragraph  in 
the  proposed  AD  is  not  included  in  the 
final  rule,  so  no  change  to  that 
paragraph  is  necessar>-  However,  we 
have  extended  the  compliance  time 
somewhat  in  paragraph  (a)  of  the  final 
rule. 


Our  intent  in  developing  an 
appropriate  compliance  time  for  the 
inspections  and  corrective  actions  was 
that  the  proposed  actions  be  conducted 
dunng  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet.  We  also  intended  that  the 
proposed  actions  be  accomplished  when 
the  airplanes  are  located  at  a  facility 
where  special  equipment  and  trained 
personnel  are  readily  available.  Based 
on  the  information  provided  by  the 
commenters.  we  now  recognize  that  a 
compliance  time  of  within  18  months  or 
7.500  flight  hours  after  the  effective  date 
of  this  .AD.  whichever  occurs  later, 
corresponds  more  closely  to  the  interval 
that  represents  most  of  the  affected 
operators'  normal  maintenance 
schedules.  This  extension  will  allow 
operators  to  schedule  the  required 
actions  during  a  convenient 
maintenance  opportunity,  and  will  not 
adversely  affect  safety.  Paragraph  (a)  of 
the  final  rule  is  revised  accordingly. 

Request  To  Revise  Compliance  Time  in 
Paragraph  (a)(2)(ii) 

One  commenter  requests  revising  the 
compliance  time  in  paragraph  (a){ii), 
which  is  cited  as  (a){2)(ii)  in  the 
proposed  AD.  The  commenter  considers 
that,  given  the  level  of  the  hazard  posed 
to  the  fleet  by  the  torque  brake 
discrepancy,  requiring  replacement  of 
the  torque  brake  "before  further  flight  " 
is  not  warranted.  Instead,  the  proposed 
AD  should  allow  operators  to 
accomplish  the  corrective  action  at  a 
convenient  maintenance  opportunity. 
The  FAA  infers  that  the  commenter  is 
requesting  that  v\e  revise  paragraph 
(a)(2Kii)  of  this  AD  to  require  the 
corrective  action  within  18  months  or 
7.500  flight  hours  after  the  effective  date 
of  this  AD,  instead  of  "before  further 
flight." 

The  FA.^  concurs  with  the 
commenters  request.  The  extended 
compliance  time  in  paragraph  (a)  of  this 
AD  should  allow  sufficient  time  for 
operators  to  accomplish  the  rework  or 
replacement  action  specified  in 
paragraph  (a)(2)(ii)  at  a  convenient 
maintenance  opportunity.  However,  in 
the  final  rule  we  have  revised  paragraph 
(a)(2)(ii)  to  require  such  action  "within 
the  compliance  time  required  by 
paragraph  (a)  of  this  AD,"  instead  of 
"before  further  flight" 

Request  To  Clarify  the  Rework  or 
Replacement  .Action 

One  commenter  requests  a  revision  to 
the  "Explanation  of  Relevant  Sen-ice 
Information  "  paragraph  in  the  proposed 
AD  The  AD  should  clarifv'  that 
operators  have  the  option  of  either 
replacing  the  transmission  with  a  new. 
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improved  transmission  or  reworking  the 
t'xisting  transmission  by  replacing  the 
torque  brake  with  a  new  or  reworked 
torque  brake. 

The  FAA  partiallv  ( onrurs  with  the 
coinmenter's  recjiiest   Although  the 

E.xplanation  of  Relevant  Service 
information"  paragraph  is  not  included 
m  the  final  rule,  we  agree  that  the 
replacement  and  rework  af  tion  should 
be  revised.  In  response,  we  have  revised 
paragraph  (a)(2){ii)  in  the  final  rule  to 
require  operators  to  either  replace  the 
transmission  with  a  new.  improved 
transmission  or  rework  the  existing 
transmission  by  replacing  the  torque 
brake  with  a  new  or  reworked  torque 
brake  per  the  service  bulletin. 

Request  To  Revise  the  Applicability 

One  commenter  states  that  '  an 
Information  Notice  (IN)  made  available 
for  747-27-2374  (IN  01)"  was  issued 
lune  1.  2000.  to  darih'  that  Model 
747SP  series  airplanes  are  excluded 
from  the  effectivity  The  notice  lists  10 
Model  747SP  series  airplanes  by  line 
number  and  variable  number.  In 
addition,  those  same  airplanes  are 
excluded  from  the  effectivitv  of  Boeing 
Service  Bulletin  747-27-2374.  The  FAA 
infers  that  the  commenter  is  suggesting 
that  we  revise  the  applicability  of  the 
proposed  AD  to  reflect  the  exclusion  of 
these  airplanes. 

The  FAA  concurs  that  the 
applicability  of  this  AD  should  be 
chan.ged   We  agree  that  Model  747SP 
series  airplanes  should  be  excluded 
from  the  applicabilitv  of  this  AD,  and 
ha\e  determined  that  further 
clarification  of  the  applicability  is 
necessary.  We  point  out  that  the 
applicability  of  the  proposed  AD 
references  Boeing  Service  Bulletin  747- 
27-2374.  dated  November  18,  1999,  as 
the  appropriate  source  of  service 
information  for  determining  the  affected 
Model  747  series  airplanes.  We  have 
revised  the  applicability  of  the  final  rub- 
to  include  line  numbers  0001  through 
1207.  and  to  exclude  the  airplane 
having  line  number  1174  and  Model 
747SP  series  airplanes 

Request  To  Correct  the  Torque  Brake 
References  in  the  Proposed  AD 

One  commenter  requests  that  all 
references  to  "wound-spring"  torque 
brakes  be  removed  from  the  proposed 
AD  That  type  of  brake  is  not  used  in  the 
rework  or  replacement  actions  required 
by  the  proposed  AD. 

The  FAA  concurs.  We  have  removed 
all  references  to  "wound-spring"  torque 
brakes  in  the  final  rule,  and  have 
clarified  that  the  "Belleville"  spring 
design  is  the  discrepant  torque  brake. 


Request  To  Resolve  Parts  Discrepancies 

One  commenter  states  that  the  Boeing 
and  Moog  service  bulletins  list  different 
part  numbers  for  the  flap  drive 
transmission  and  torque  brake  installed 
on  Modal  747  series  airplanes.  Any  such 
discrepancies  should  be  resolved  before 
the  final  rule  is  issued. 

The  FAA  concurs  that  any  parts 
discrepancies  should  be  resolved  before 
issuance  of  the  final  rule.  However,  we 
point  out  that  the  parts  references 
included  in  the  Boeing  and  Moog 
service  bulletins  are  correct,  and  that 
the  incorrect  parts  references  were 
included  in  the  proposed  AD.  After 
contacting  Boeing,  we  were  informed 
that  it  had  contacted  United  to  explain 
that  the  discrepant  torque  brake  is  a 
"Belleville"  spring  design,  not  a 
"wound-spring"  design  as  cited  in  the 
proposed  AD.  This  clarification  resolved 
the  commenter's  confusion.  We  have 
removed  all  references  to  the  wound- 
spring  torque  brake  from  the  final  rule, 
and  clarified  that  the  Belleville  spring 
design  is  the  discrepant  torque  brake. 

Request  To  Revise  the  Cost  Estimate 

One  commenter  states  that  only  1 
hour  for  the  inspection  was  estimated  in 
the  cost  impact  information  in  the 
proposed  NPRM  to  determine  whether 
the  affected  transmissions  are  installed 
on  an  airplane.  The  cost  of  removal, 
overhaul,  and  reinstallation  of  the 
transmission  is  not  included,  and  the 
service  bulletin  estimates  50  hours  per 
airplane  for  the  associated  costs.  The 
FAA  infers  that  the  commenter 
considers  that  the  cost  estimate  in  the 
proposad  AD  is  too  low. 

The  FAA  partially  concurs  with  the 
commenter.  However,  we  do  not  agree 
with  the  cost  estimate  of  50  hours 
specified  by  the  service  bulletin  for  the 
removal,  overhaul,  and  reinstallation  of 
transmissions.  We  point  out  that  the 
estimate  in  the  service  bulletin  included 
the  action  required  to  replace  or  rework 
the  torque  brake  in  positions  2.  4,  5,  and 
7.  However,  the  proposed  AD  only 
requires  rework  or  replacement  action 
for  positions  2  and  7.  As  indicated  in 
the  preamble  of  this  AD.  the  economic 
analysis  is  limited  only  to  the  cost  of 
actions  actually  required  by  the  rule  and 
does  not  include  the  costs  of  on- 
condition  actions,  such  as  the  rework  or 
replacement  action  specified  in 
paragraph  (a)(2)(ii)  of  the  NPRM. 
However,  in  this  case  we  have  included 
the  on-condition  action.  These  costs 
include  a  total  of  32  hours  per  airplane 
for  accomplishing  the  replacement  or 
rework  action  for  transmission  positions 
2  and  7  (10  hours  for  the  replacement 
and  6  hours  for  the  rework).  We  also 


have  included  an  estimate  of  S12.942  for 
parts  The  final  rule  is  revised 
accordingly. 

Request  To  Reduce  the  Compliance 
Time 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  of 
the  United  Kingdom,  requests  reducing 
the  compliance  time  for  the  inspection 
and  corrective  action  if  a  discrepant  part 
is  found  installed  on  the  airplane.  The 
CAA  considers  that  the  proposed  6.000 
flight  hours  for  the  inspection  is 
excessively  long.  It  recommends  full 
accomplishment  of  the  inspection  and 
corrective  action  within  3.000  flight 
hours,  which  is  approximately  1  year  for 
most  operators.  In  addition,  operators 
should  have  the  discretion  of 
accomplishing  corrective  action  within 
the  recommended  total  timeframe  of 
3.000  flight  hours. 

The  FAA  does  not  concur  with  the 
need  for  a  shorter  compliance  time, 
although  operators  are  always  permitted 
to  accomplish  the  requirements  of  an 
AD  at  a  time  earlier  than  that  specified 
as  the  compliance  time.  As  described 
earlier,  we  have  determined  that  it  is 
necessarv'  to  somewhat  extend  the 
compliance  time  in  paragraphs  (a)  and 
(a)(2){ii)  of  the  final  rule  to  require 
accomplishment  of  the  actions  within 
18  months  or  7.500  flight  hours.  We 
consider  such  an  extension  appropriate 
in  consideration  of  the  safety 
implications,  practical  aspects  of 
accomplishing  the  work  during  regular 
maintenance  periods,  and  availability  of 
required  parts.  Therefore,  a  reduction  to 
the  compliance  time  in  paragraph  (a)  of 
the  final  rule  would  not  be  warranted. 

Request  To  Correct  Paragraph 
References 

One  commenter  states  that,  in 
paragraph  (a)  of  the  proposed  AD. 
paragraphs  (a)(3)  and  (a)(4)  do  not  exist. 
The  FAA  concurs  and  has  deleted  those 
two  paragraph  references  in  paragraph 
(a)  of  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the' AD.. 

Cost  Impact 

There  are  approximately  1.181  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
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estimates  that  263  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  required 
inspection  on  U.S.  operators  is 
estimated  to  be  SI 5.780.  or  S60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  tbis  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

If  an  operator  is  required  to 
accomplish  the  replacement  or  rework 
action,  it  will  take  approximately  32 
work  hours  per  airplane  to  accomplish 
such  action,  at  an  average  labor  rate  of 
SBO  per  work  hour.  Required  parts  will 
cost  approximately  Si 2.942  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  required  replacement  or 
rework  is  estimated  to  be  Si 4.862  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  tbe  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify-  that  this  action  (1)  is  not  a 
'significant  regulatory  action  '  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

2001-23-13     Boeing:  Amendment  39-12512. 
Docket  20OO-NM-35O-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  0001  through  1207.  certificated 
in  any  category :  excluding  those  airplanes 
having  line  number  1174  and  Model  747SP 
series  airplanes. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affecled.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  flap  system, 
adjacent  systems,  or  structural  components; 
or  excessive  skew  of  the  trailing  edge  flap; 
which  could  result  in  flap  asymmetry  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following; 

Part  Verification.'Replacement'ModifiLation 

(a)  Within  lb  months  or  7.500  flight  hours 
after  the  effective  date  of  this  .AD.  whichever 
occurs  later:  Inspect  the  flap  drive 
transmission  of  the  trailing  edge  flaps  at 
positions  2  and  7  to  determine  if  a  discrepant 
("Belleville"  spring  design)  torque  brake  is 
installed  in  the  transmission,  by  verifying  the 
transmission  part  number,  per  Boeing  Ser\ice 
Bulletin  747-27-2374.  dated  November  18. 
\999  Then  do  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  as 
applicable. 

(1)  If  the  part  number  of  the  flap  drive 
transmission  shows  that  no  discrepant  torque 


brake  is  installed,  no  further  action  is 
required  by  this  AD. 

(2)  If  the  part  number  of  the  flap  drive 
transmission  shows  thai  a  discrepant  torque 
brake  may  be  installed,  within  the 
compliance  time  required  by  paragraph  |a|  of 
this  AD:  Inspect  the  part  number  of  the 
torque  brake  to  verify  whether  it  is  a 
discrepant  torque  brake,  per  the 
Accomplishment  Instructions  of  the  ser\ine 
bulletin. 

(i)  If  the  part  number  of  the  torque  brake 
shows  that  it  is  not  a  discrepant  torque  brake, 
no  further  action  is  required  bv  this  AD. 

(ii)  If  the  part  number  of  the  torque  brake 
shows  that  it  is  a  discrepant  torque  brake: 
Within  the  compliance  time  required  bv 
paragraph  (a)  of  this  AD  either  replace  the 
transmission  with  a  new.  improved 
transmission  or  rework  the  existing 
transmission  by  replacing  the  torque  brake 
with  a  new  or  reworked  torque  brake  having 
the  part  number  specified  in  the  service 
bulletin:  per  the  Accomplishment 
Instructions  of  the  service  bulletin. 

Spares 

(b)  As  of  the  effective  date  of  this  \D.  no 
person  shall  install  on  any  airplane  anv 
transmission  or  torque  brake  assemblv 
identified  in  the  "Existing  Part  Number" 
column  of  Paragraph  2.E.  of  Boeing  Senice 
Bulletin  747-27-2374.  dated  November  18. 
1999. 

.Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FA.A. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  .AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Might  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  ,\D 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Ser\ice  Bulletin  747-27-2374. 
dated  November  18.  1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  pan  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport  .Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
December  31.  2001. 
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Issued  in  Renton.  Washington,  on 
November  15.  2001 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directoralt\  Aircraft  Certification  Service. 
IFR  Dot    01--'q]8,=)  Filed  11-23-01;  8:45  am) 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NIM-405-AO:  Amendment 
39-12513;  AD  2001-23-14] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
.administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  requires  a  review 
of  maintenance  records  or  an  inspection 
to  determine  the  serial  numbers  of 
geared  rotary  actuators  (GRA)  for  the 
leading  edge  slats,  and  replacement  of 
certain  actuators  with  new  or  reworked 
actuators.  This  action  is  necessary  to 
prevent  a  fractured  spring  washer  in  a 
GR.\,  which  could  lead  to  a  disconnect 
in  the  GR.\,  and  result  in  a  slat  skew 
condition  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  December  31.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
31,  2001 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  .Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  S\V., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer.  Svstems  and  Equipment 
Branch.  ANM-130S.  FAA.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
.Avenue,  SW  .  Renton.  Washington 
98055-4056:  telephone  (425) 227-2983: 
fax  (425)  227-1181, 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757  series  airplanes  was 
published  in  the  Federal  Register  on 
May  15.  2001  (66  FR  26819)  That  action 
proposed  to  require  an  inspection  to 
determine  the  serial  numbers  of  geared 
rotary  actuators  (GRA)  for  the  leading 
edge  slats,  and  replacement  of  certain 
actuators  with  new  or  reworked 
actuators. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

One  commenter  supports  the 
proposed  rule. 

Requests  To  Allow  Review  of 
Maintenance  Records 

Two  commenters  request  that,  in  lieu 
of  the  inspection  of  the  GRAs  in 
paragraph  (a)  of  the  proposed  AD,  we 
allow  a  review  of  the  maintenance 
records  to  determine  the  part  number 
series  and  serial  number  for  each 
installed  GRA  for  the  leading  edge  slats. 
One  of  the  commenters  states  that  if  an 
operator  tracks  installed  parts  by  serial 
number,  that  operator  ought  to  be 
allowed  to  use  its  records  to 
demonstrate  compliance. 

We  concur  and  have  revised 
paragraph  (a)  to  allow  a  review  of  the 
airplane's  maintenance  records  as  an 
acceptable  means  of  determining  the 
part  number  series  and  serial  number 
for  each  installed  GRA  for  the  leading 
edge  slats. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  that  the  FAA 
extend  the  compliance  time  for  the 
proposed  requirements  to  36  months  for 
all  affected  airplanes.  The  commenter 
states  that  the  parts  manufacturer  will 
be  unable  to  provide  an  adequate 
number  of  parts  to  allow  affected 
operators  to  meet  the  proposed 
compliance  time  of  18  months  for 
replac€>ment  of  GRAs  on  airplanes 
without  an  enhanced  slat  skew  or  loss 
detection  system. 

We  concur  to  extend  the  compliance 
time,  but  not  necessarilv  for  the  reason 
stated  by  the  commenter.  We  find  that 
the  18-month  compliance  time  for  the 
required  actions  is  necessary  only  for 
GRAs  on  slat  number  2  outboard,  slat 
number  9  outboard,  slat  number  4 
inboard,  and  slat  number  7  inboard  on 


Boeing  757-200  series  airplanes  with 
line  numbers  1  through  803.  on  which 
an  enhanced  slat  skew  or  loss  detection 
system  has  NOT  been  installed 
according  to  Boeing  Service  Bulletin 
757-27-0126.  dated  May  11,  2000,  or 
Boeing  Production  Revision  Record 
54755.  For  other  slats  on  those 
airplanes,  we  find  a  36-month 
compliance  time  (which  is  the 
compliance  time  for  airplanes  on  which 
an  enhanced  slat  skew  or  loss  detection 
system  has  been  installed)  to  be 
adequate.  We  have  revised  paragraphs 
(a)(1),  (a)(2),  (c)(1),  and  (c)(2)  of  this  AD 
accordingly.  This  change  to  this  AD  will 
limit  the  number  of  replacement  parts 
that  will  be  needed  within  the  18-month 
compliance  time,  thus  resolving  the 
commenter's  concern. 

Request  for  Clarification  of  Parts 
Affected  by  This  AD 

One  commenter  requests  that  we 
revise  paragraph  (b)  of  the  proposed  AD 
to  clarifv'  that  no  further  action  is 
required  by  this  AD  for  anv  subject  GRA 
that  has  been  reworked  and  marked 
with  "SB27-2r'  on  the  modification 
plate.  The  same  commenter  asks  that  we 
revise  paragraph  (c)  of  the  proposed  AD 
to  state  that  further  action  is  required  for 
any  subject  part  number  that  has  NOT 
been  previously  reworked  and  marked 
with  "5627-21  "  on  the  modification 
plate.  The  commenter  states  that  the 
wording  of  paragraphs  (b)  and  (c)  of  the 
proposed  AD  suggest  that  GRAs  with  a 
part  number  series  and  serial  number 
listed  under  Section  l.A.  of  Hamilton 
Sundstrand  Service  Bulletins  5006397/ 
755299-27-21  or  5006398/755300-27- 
21.  both  dated  Januar>'  24,  2000.  cannot 
be  installed  en  an  airplane  whether  they 
have  been  reworked  or  not. 

Similarly,  several  other  commenters 
request  that  we  revise  paragraph  (d).  the 
"Spares"  paragraph,  of  the  proposed 
AD,  to  allow  use  of  affected  GR-As.  as 
long  as  the  GRAs  have  a  modification 
plate  installed.  These  commenters  note 
that  the  part  number  series  and  serial 
number  of  the  parts  will  not  be  changed 
when  they  are  reworked,  but  a 
modification  plate  will  be  installed  on 
the  reworked  parts. 

We  agree  that  some  clarification  of 
parts  affected  by  this  AD  is  necessary. 
We  have  confirmed  with  the  parts 
supplier  that,  when  the  parts  are 
reworked,  the  part  number  series  and 
serial  number  are  not  necessarily 
changed,  but  the  dash  number  for  the 
service  bulletin  associated  with  the 
rework  is  stamped  on  the  modification 
plate,  which  is  installed  on  the  part  to 
the  left  of  the  data  plate.  In  this  case,  the 
modification  plate  will  be  stamped  with 
"-21."  if  the  part  has  been  reworked  per 
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Hamilton  Sundstrand  Service  Bulletins 
5006397/755299-27-21  or  5006398/ 
755300-27-21.  Based  on  this 
information  and  the  requests  of  the 
commenters.  we  have  made  the 
following  changes  to  this  final  rule: 

•  Paragraph  (b)  of  this  AD  states  that 
no  further  action  is  required  by  this  AD 
if  no  GRA  has  a  part  number  series  and 
serial  number  listed  under  Section  l.A. 
of  the  Hamilton  Siuidstrand  ser\'ice 
bulletins,  or  if  GRAs  with  a  part  number 
series  and  serial  number  listed  under 
Section  l.A.  of  the  referenced  service 
bulletins  have  been  reworked 
previously  and  the  modification  plates 
are  marked  with  "-21." 

•  Paragraph  (c)  of  this  AD  identifies 
parts  subject  to  the  actions  in  that 
paragraph  as  any  GRA  with  a  part 
number  series  and  serial  number  Usted 
under  Section  1  .A.  of  the  referenced 
service  bulletins  that  does  not  have  a 
modification  plate  marked  with  '-21    ' 

•  Paragraph  (d)  of  this  AD  states  that 
no  one  may  install  a  GRA  that  has  a  part 
number  series  and  serial  number  listed 
under  Section  l.A.  of  Hamilton 
Sundstrand  Service  Bulletins  5006397' 
755299-27-21  or  5006398/755300-27- 
21,  on  any  airplane,  unless  the  part  has 
been  reworked  and  the  modification 
plate  has  been  marked  with  "-21." 

Request  To  Revise  Language  in 
Preamble 

One  commenter  requests  that  the  FAA 
revise  the  section  in  the  preamble  of  the 
proposed  rule  titled  "Explanation  of 
Applicability."  The  commenter  asks 
that  we  clarify  that  paragraph  (d)  of  the 
proposed  AD  prohibits  installation  of 
NON-REWORKED  affected  parts  after 
the  effective  date  of  this  AD. 

We  concur  with  the  intent  of  the 
commenters  request.  However,  the 
section  to  which  the  conunenter  refers 
is  not  restated  in  this  final  rule,  so  no 
change  is  necessarv'  in  this  regard. 

Request  To  Revise  Cost  Impact 
Information 

One  conunenter  states  that  it  projects 
that  a  total  of  90  work  hours  will  be 
necessary  to  accomplish  the  proposed 
requirements,  including  20  work  hours 
for  the  inspection,  and  40  hours  for 
replacement  of  the  GRAs.  The 
commenter  also  provides  a  summary  of 
its  costs  associated  with  the  proposed 
rule,  based  on  actual  direct  costs 
associated  with  replacing  all  GR.\s.  Its 
estimates  include  time  for  testing  and 
inspection  of  the  installation  of  GRAs. 

The  FAA  does  not  concur  that  any 
change  to  the  proposed  rule  is  necessary 
in  this  regard.  As  stated  in  the  proposed 
rule,  the  cost  impact  information  in  AD 
rulemaking  actions  typically  includes 


only  the  "direct"  costs  of  the  specific 
actions  required  by  that  AD.  The 
number  of  work  hours  necessary  to 
accomplish  the  required  actions, 
specified  in  the  cost  impact  information 
as  20  work  hours  for  the  inspection,  and 
30  work  hours  for  replacement  of  the 
GR^As.  if  necessar\-.  was  provided  to  the 
FAA  by  the  manufacturer  based  on  the 
best  data  available  to  date.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  .\D.  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up.  planning  time,  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  var>-  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

Explanation  of  Change  to  Proposed 
Rule 

The  applicability  statement  of  the 
proposed  AD  included  "Model  757 
series  airplanes  with  a  date  of 
manufacture  that  is  on  or  before  the 
effective  date  of  this  AD."  However, 
since  the  issuance  of  the  proposed  AD. 
we  have  determined  that  such  an 
applicabilit>-  may  not  ensure  that  a  part 
subject  to  this  AD  is  not  installed  in  the 
future  as  a  replacement  part  on 
airplanes  manufactured  after  the 
effective  date  of  this  AD.  Therefore,  the 
applicabihty  statement  in  this  final  rule 
has  been  revised  to  "All  Model  757 
series  airplanes."  Because  all  Model  757 
airplanes  that  are  currently  operating 
were  included  in  the  applicability  of  the 
proposed  AD.  we  find  that  this  change 
will  not  impose  an  additional  burden  on 
any  operator  and  does  not  necessitate 
providing  an  additional  opportiuiity  for 
public  comment. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  950  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  606  airplanes  of  U.S. 
registry'  will  be  affected  by  this  AD.  that 
it  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 


required  inspection,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  L".S.  operators  is  estimated 
to  be  S727.200.  or  SI. 200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  .AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  ,AD  rulemalung 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD  These 
figures  typically  do  not  include 
mcidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  all  GRAs 
on  an  airplane,  it  will  take 
approximately  30  work  hours  per 
airplane  (1.5  work  hours  per  actuator), 
at  an  average  labor  rate  of  S60  per  work 
hour  Required  parts  may  be  provided 
by  the  parts  manufacturer  at  no  cost  to 
the  operator  Based  on  these  figures,  the 
cost  impact  of  the  replacement  is 
estimated  to  be  up  to  $1,800  per 
airplane 

Regulatory-  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  vanous 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulatory  action  '  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Acxnrdingly.  pursuant  to  the 
duthnrity  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviatinn  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'  S.C.  lOfi(g).  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-23-14     Bofin«:  .Amendment  39-12.'J13. 
Uockel  20()()-NM-405-.-\D. 

Applicability:  All  Model  757  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  nr  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inc:lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fractured  spring  washer  in  a 
geared  rotary  actuator  (GR.A)  for  the  leading 
edge  slats,  whi(  h  could  lead  to  a  disconnect 
in  the  GR.A.  and  result  in  a  slat  skew 
condition  and  consequent  reduced 
coistrollability  of  the  airplane,  accomplish 
the  following: 

Inspection  To  Determine  Serial  Numbers 

(aj  M  \.\w.  applicable  i.Dinpluince  linic 
specified  in  paragraph  (a)ll)  or  (a)(2)  of  this 
AD,  to  determine  the  part  number  series  and 
serial  number  for  each  (iRA  for  the  leading 
edge  slats,  review  the  maintenance  records 
for  the  airplane,  or  inspcu  I  the  20  GRAs  for 
the  leading  edge  slats  acf:ording  to  Boeing 
Alert  Service  Bulletin  757-27A0i;i3  (for 
Model  757-200.  757-20(K:B.  and  757-200PK 
series  airplanes),  or  757-27A0134  (for  Model 
757-,300  series  airplanes),  both  dated  October 
11,  2000:  as  applicable. 

(1)  For  slat  number  2  outboard,  slat  number 
9  outboard,  slat  number  4  inboard,  and  slat 
number  7  intioarti  on  Boeing  757-200  series 
airplanes  with  line  numbers  (L/N)  1  through 
B03.  on  which  an  enhanced  slat  skew  or  loss 
detection  system  has  NOT  been  installed 
according  to  Boeing  Service  Bulletin  757-27- 
0126.  dated  May  11.  2000.  or  Boeing 
Production  Revision  Record  54755:  Do  the 


review  or  inspection  within  18  months  after 
the  effet.live  date  of  this  AD. 

(2)  For  slats  other  than  those  in  the 
locations  identified  in  paragraph  (a)(1)  of  this 
AD.  on  the  airplanes  identified  in  paragraph 
(a)(1)  of  this  AD.  AND  for  all  slats  on 
airplanes  other  than  those  identified  in 
paragraph  (a)(1)  of  this  AD:  Do  the  review  or 
inspection  within  .36  months  after  the 
effectiveidate  of  this  AD, 

If  No  Subject  GRA  Is  Installed— No  Further 
Action 

(b)  If  no  GRA  has  a  part  number  series  and 
serial  number  listed  under  Section  l.A.  of 
Hamiltoa  Sundstrand  Service  Bulletins 
5006397/755299-27-21  or  5006398/755300- 
27-21,  both  dated  January  24.  2000:  or  if 
GRAs  wijh  a  part  number  series  and  serial 
number  listed  in  the  referenced  service 
bulletina  have  been  reworked  previously  and 
the  modification  plates  are  marked  with  "'- 
21":  No  further  action  is  required  by  this  AD. 

If  Any  Subject  GRAs  Are  Installed— 
Corrective  Actions 

(c)  Fori  any  GRA  with  a  part  number  series 
and  serial  number  listed  under  Section  l.A. 
of  Hamilton  Sundstrand  Service  Bulletins 
5006397/755299-27-21  or  5Q06398/755"3OO- 
27-21.  both  dated  lanuary  24,  2000,  that  does 
not  have  a  modification  plate  marked  with  "- 
21"':  At  the  applicable  compliance  time 
specifietj  in  paragraph  (c)(1)  or  (c)(2)  of  this 
AD.  replace  the  subject  GRA  with  a  new  or 
reworked  GRA.  according  to  Boeing  Alert 
Service  Bulletin  757-27A0133  (for  Model 
757-200,  757-200CB,  and  757-200PF  series 
airplanes),  or  757-27A0134  (for  Model  757- 
300  serias  airplanes),  both  dated  October  11. 
2000:  as  applicable. 

(1)  For  slat  number  2  outboard,  slat  number 
9  outboafd.  slat  number  4  inboard,  and  slat 
number  7  inboard  on  Boeing  Model  757-200 
series  airplanes  with  L/N  1  through  803.  on 
which  an  enhanced  slat  skew  or  loss 
detection  system  has  NOT  been  installed 
according  to  Boeing  Service  Bulletin  757-27- 
0126.  dated  May  11,  2000.  or  Boeing 
Production  Revision  Record  54755:  Replace 
any  subjfct  GRA  within  18  months  after  the 
effective;date  of  this  AD. 

(2)  For  slats  other  than  those  in  the 
positions  identified  in  paragraph  (c)(1)  of  this 
AD,  on  the  airplanes  identified  in  paragraph 
(c)(1)  of  this  AD,  AND  for  all  slats  on 
airplanes  other  than  those  identified  in 
paragraph  (c)(1)  of  this  AD:  Replace  any 
subject  GRA  within  36  months  after  the 
effective  date  of  this  AD. 

Spares 

(d)  Affler  the  effective  date  of  this  AD,  no 
one  mayiinstall  a  GRA  that  has  a  part  number 
series  and  serial  number  listed  under  Section 
l.A.  of  Hamilton  Sundstrand  Service 
Bulletins  5006397/755299-27-21  or 
5006398/755300-27-21,  both  dated  lanuary 
24,  2000,  on  any  airplane,  unless  the  part  has 
been  reworked  and  the  modification  plate 
has  been  marked  with  "-21." 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 


Aircraft  Certification  Office  (.AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.AA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  .AGO. 

Note  2:  Information  concerning  the 
exislenre  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordanc;e  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  .Mert  Service  Bulletin  757- 
27A0133.  dated  October  11,  2000:  or  Boeing 
Alert  Service  Bulletin  757-27A0134,  dated 
October  11.  2000;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  I'. S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  .Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  insp('(  ted  at  the  F.A.A.  Transport  .Airplane 
Diret  torate.  1601  Lind  .Avenue,  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
December  31,  2001. 

Issued  in  Renton,  Washington,  on 

Novf-mber  l.i.  2001 

Kalene  C.  Yanamura. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
|FR  Doc.  01-29186  Filed  1 1-23-01;  8:45  am] 

B4LUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-258-AD:  Amendment 
39-12510:  AD  2001-17-28  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  7b7 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  detect  abrasion 
damage  and  installation  discrepancies 
of  the  wire  bundles  located  below  the 
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P37  panel,  corrective  action  if 
necessary,  relocating  the  wire  support 
standoff,  and  installing  protective 
sleeving  over  the  wire  bundles.  This 
amendment  removes  the  requirements 
to  relocate  the  wire  support  standoff  and 
install  the  protective  sleeving,  and 
revises  the  applicability  by  remcr\ing 
certain  airplanes.  The  actions  specified 
in  this  AD  are  intended  to  detect  and 
correct  such  abrasion  damage  and 
installation  discrepancies,  which  could 
result  in  arcing  to  structure  and 
consequent  fire  or  loss  of  function  of 
affected  systems. 

DATES:  Effective  December  11.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
11. 2001. 

The  incorporation  "by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  bv 
the  Director  of  the  Federal  Register  as  of 
September  13.  2001  (66  FR  45579, 
August  29,  2001). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  25.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
258-AD.  1601  Lind  Avenue,  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment%faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-258-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  ser\dce  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  N'W.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elias  Natsiopoulos,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW..  Renton. 


Washington  98055-4056:  telephone 
(425)  227-1279;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  August 
20,  2001.  the  FAA  issued  AD  2001-17- 
28.  amendment  39-12419  (66  FR  45579. 
August  29.  2001  j.  applicable  to  all 
Boeing  Model  767  series  airplanes,  to 
require  a  one-time  inspection  to  detect 
abrasion  damage  and  installation 
discrepancies  of  the  wire  bundles 
located  below  the  F37  panel,  corrective 
action  if  necessary,  relocating  the  wire 
support  standoff,  and  installing 
protective  sleeving  over  the  wire 
bimdles.  The  actions  required  bv  that 
AD  are  intended  to  detect  and  correct 
such  damage  and  other  discrepancies, 
which  could  result  in  arcing  to  structure 
and  consequent  fire  or  loss  of  function 
of  affected  systems. 

Explanation  of  Relevant  Service 
Information 

AD  2001-1 7-28  cited  the  original 
versions  of  Boeing  .Alert  Service 
Bulletins  767-24A0134  and  767- 
24A0135  as  the  appropriate  sources  of 
service  information  for  accomplishment 
of  the  requirements.  Since  that  .^D  was 
issued.  Boeing  has  issued  Revision  1, 
dated  October  18.  2001 .  of  both  alert 
ser\'ice  bulletins  Revision  1  clarifies 
certain  accomplishment  instructions 
and  specifies  optional  sleeving  material. 
Revision  1  also  revises  the  effectivity  to 
add  "Group  2"  airplanes,  which 
comprise  airplanes  on  which  the 
sleeving  installed  in  production  mav 
have  been  an  incorrect  type  or 
incorrectly  installed.  Revision  1 
includes  different  actions  for  Group  2 
airplanes  to  address  the  discrepant 
sleeving  installation. 

Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  .AD  2001-17-28, 
the  FAA  has  become  aware  of  certain 
requirements  that  were  inadvertentlv 
included  in  that  AD. 

FAA  Determination 

The  FAA  has  determined  that  the  90- 
day  compliance  time  required  bv  -AX) 
2001-17-28  is  sufficient  for  operators  to 
accomplish  the  inspection  and  repair 
any  damage  found,  but  insufficient  to 
also  relocate  the  wire  support  standoff 
and  install  protective  slee\ing  over  the 
wire  bundles.  The  F,A.A  has  revised  the 
AD  to  remove  the  relocation  and 
installation  actions. 

In  addition,  the  FAA  has  determined 
that,  because  Group  2  airplanes  are 
newly  manufactured,  the  unsafe 
condition  does  not  indicate  the  need  for 
the  inunediate  accomplishment  of  the 
actions  specified  for  those  airplanes  in 
the  alert  service  bulletins:  i.e..  delaying 
their  accomplishment  would  not 


adversely  affect  safety  The  PAA  has 
therefore  determined  that,  if  the  actions 
are  necessary  to  be  accomplished  on 
Group  2  airplanes,  a  notice  of  proposed 
rulemaking  would  be  proper  because 
notice  and  the  opportunit\-  for  public 
comment  would  be  practicable. 

The  F.AA  is  considering  issuing  a 
notice  of  proposed  rulemaking  that 
would  add  requirements  to  relocate  the 
wire  support  standoff  and  install 
protective  sleeving  over  the  wire 
bundles,  and  revise  the  applicability  to 
add  Group  2  airplanes  to  accomplish 
additional  actions  in  the  event  of 
discrepant  sleeving  installation 

Comment  on  the  Inmiediatelv  Adopted 
Rule 

After  AD  2001-17-28  was  issued,  the 
FAA  received  a  comment  regarding  the 
routing  of  the  bundle  under  the  blanket. 
According  to  the  .\D,  such  routing 
"violates  wire  bundle  installation  and 
routing  requirements."  The  commenter 
suggests  that,  if  the  violation  refers  to 
Boeing's  routing  requirements,  the 
unsafe  condition  would  result  not  from 
a  design  error  but  rather  a  production 
qualitv  problem.  In  that  event,  the 
commenter  considers  that  other  aircraft 
types  might  be  affected,  and  questions 
whether  the  FAA  has  investigated  this 
possibility. 

The  FAA  has  determined  that  the 
cause  of  the  discrepant  wiring 
installation  is  unknown;  the  routing  of 
the  wire  bundle  under  an  insulation 
blanket  is  isolated  to  the  incident 
airplane,  hs  operator  reports  that  all 
Model  767  series  airplanes  remaining  in 
the  fleet  (approximately  100)  have  been 
inspected  The  results  of  those 
inspections  revealed  other  installation 
discrepancies,  but  no  wire  bundle  found 
under  an  insulation  blanket  in  another 
airplane.  Boeing  specifies  that  wire 
bundles  be  installed  inboard  of  (over) 
the  insulation  blankets;  i.e..  insulation 
blankets  are  installed  before  wire 
bundles  The  FAA  has  concluded  that 
the  wire  bundle  in  the  incident  airplane 
had  been  covered  bv  the  blajiket 
inadvertently  during  in-ser\'ice 
maintenance 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 

identified  that  is  likely  to  exist  or 
de\'elop  on  other  airplanes  of  this  same 
type  design,  this  amendment  revises  AD 
2001-17-28  to  continue  to  require  a 
one-time  detailed  visual  inspection  to 
detect  abrasion  damage  and  installation 
discrepancies  of  the  wire  bundles 
located  below  the  P37  panel,  and 
corrective  action  if  necessary   This 
amendment  revises  AD  2001-17-28  to 
remove  the  requirements  to  relocate  the 
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wire  support  standoff  and  in.stall 
protective  slt'cving  u\er  the  wire 
bundles  This  amendment  also  revises 
tht'  appli(a!iilit\'  to  remove  certain 
.iirpiane-. 

Interim  Action 

This  is  considered  to  be  interim 
action  The  FA.-\  is  considering  future 
rulemaking  to  add  requirements  to 
relocate  the  wire  support  standoff  and 
install  protective  sleeving  over  the  wire 
bundles  The  planned  compliance  time 
for  these  ac  tions  is  suffic  lentlv  long  so 
that  notn  e  and  opportunity  for  prior 
(lublic  comment  will  be  practicable.  In 
addition,  the  FAA  mav  revise  the 
applicability  to  include  Group  2 
airplanes. 

Determination  of  Rule's  EfFective  Date 

.Sin(  e  a  situation  exists  that  re(piires 
the  immediate  adopticm  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  e.xists  for  making  this  amendment 
effective  in  less  than  .30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 

a  final  rule  that  iinoh'es  requirements 
affecting  flight  .safety  and,  thus,  was  not 
[)receded  b\  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  (.oinment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES,  All 
(  ommunu  ations  re(  eixt'd  (in  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received  Factual  inff)rmation  that 
supports  the  conimenter's  ideas  and 
suggestions  is  extremelv  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed  Submit  comments  using  the 
following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 

(  hange  the  coniplianc  e  time  and  a 
riHjuest  to  (hange  the  service  bulletin 
rt'fi'rence  as  two  separate  issues. 

•  For  e.ich  issue,  stat<»  what  specific 
change  to  the  .\D  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specific  allv  invited  on 
the  overall  regulatory.  ec:onomic, 
'■nvirf,nmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule  .Ml  . nmrnents 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Comoienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-258-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  naticmal  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  ail  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
FR  11 034  February  26,  1979).  If  ills 
determined  that  this  emergency 
regulation  othenvise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13,  44701. 


§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
removing  amendment  39-12419  (66  FR 
4,5579.  August  29.  2001),  and  by  adding 
a  new  airworthiness  directive  (AD). 
amendment  39-12510.  to  read  as 
follows: 

2001-17-28  Rl     Boeing;  .Amendment  39- 
12,510.  Docket  2U01-NM-258-AD. 
Revises  AD  2001-17-28.  Amendment 
39-12419, 

Applicability:  Model  767  airplanes, 
certificated  in  any  category,  line  numbers  1 
through  815  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  shoulii  include  an  assessment  of 
the  effect  ni  the  modification,  alteration,  or 
repair  on  the  unsafe  (  ondition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  abrasion  damage  and 
installation  disc  repancies  of  the  wire  bundles 
located  below  the  P37  panel,  which  could 
result  in  arcing  to  structure  and  consequent 
fire  or  loss  of  function  of  affected  systems, 
accomplish  the  following: 

Inspection 

(a)  Withm  90  days  after  September  13. 
2001  (the  effective'date  of  AD  2001-17-28, 
amendment  ;i9-12419):  Perform  a  one-time 
detailed  visual  inspection  of  the  wire 
bundles  located  below  the  P37  panel  to 
detect  abrasion  damage  and  wire  installation 
discrepancies  (including  mi.ssing  standoffs: 
missing,  chafed,  or  loose  cable  clamps; 
chafed  grommets;  and  wire  t)undles  located 
beneath  an  insulation  blanket),  in  accordance 
with  Boeing  .Mert  .Service  Bulletin  767- 
24A0134.  dated  March  l.i.  2001.  or  Revision 
1    dated  Q(tot)er  18,  2001  (for  Model  767-200 
and  -:!00  series  airplanes):  or  767-24A0135. 
dated  March  13.  2001.  or  Revision  1,  dated 
October  18.  2001  (for  Model  767-400ER 
series  airplanes).  If  any  damage  or  other 
discrepancy  is  found,  prior  to  further  flight, 
[)erform  rorrec  live  actions  in  accordance 
with  the  applicable  alert  service  bulletin. 
.\fter  the  effective  date  of  Ibis  AD.  onlv 
Revision  1  of  the  alert  service  bulletin  may 
be  used. 

Note  2:  For  the  purposes  of  this  .\D,  a 
detailed  visual  inspection  is  defined  as;  "An 
intensive  \'isual  exami'iation  of  a  specific 
structural  area,  svstem.  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  .Available  lighting  is  normally 
supplemented  with  a  direct  sourc:e  of  good 
lighting  at  intensity  deemed  appropriate  bv 
the  inspec;tor.  Inspection  aids  su(,h  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
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cleaning  and  elaborate  access  procedures 
may  be  required," 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  c:ompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  must  be  done  in  accordance 
with  Boeing  .Mert  Service  Bulletin  767- 
24A0134.  dated  March  15.  2001;  Boeing  Alert 
Service  Bulletin  767-24A0134.  Revision  1, 
dated  October  18.  2001;  Boeing  .Alert  Service 
Bulletin  767-24A0135.  dated  March  15, 
2001;  or  Boeing  Alert  Service  Bulletin  767- 
24A0135.  Revision  1.  dated  October  18.  2001; 
as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  767-24A0134. 
Revision  1.  dated  October  18.  2001;  and 
Boeing  Alert  Service  Bulletin  767-24A0135, 
Revision  1.  dated  October  18,  2001;  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  767-24A0134, 
dated  March  15.  2001;  and  Boeing  Alert 
Servic:e  Bulletin  767-24A0135.  dated  Mart:h 
15.  2001  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
September  13.  2001  (66  FR  45579.  August  29. 
2001). 

(3)  Copies  may  be  obtained  from  Boeing 
C()mmerr:ial  Airplane  Group,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  F.AA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

EfFeiiive  Date 

(el  This  amendment  becomes  effective  on 
December  11,  2001, 

Issued  in  Renton.  Washington,  on 

November  !  .t    2001 

kalene  C.  Yanamura. 

A(  tun:  Mono-jfT.  Transport  Airplane 
Dtrnctoratt;.  Aircraft  Certification  Ser^-ice. 

jFR  Doc;.  01-29183  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-91-AD;  Amendment 
39-12511:  AD  2001-23-12) 

RIN  2120-AA64 

Airworthiness  Directives:  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT, 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  tn  certain  Saab  Model  SAAB 
SF340A  and  S.AAB  340B  series 
airplanes,  that  requires  a  one-time 
review  of  records  to  determine  whether 
an  airplane  has  been  repainted  since  its 
deli\ery  from  the  factory:  and  a  one- 
time inspection  to  detect  damage 
associated  with  improper  preparation 
for  the  repainting,  and  corrective  action 
if  necessan-.  This  amendment  is 
prompted  by  mandatory  continuing 
airworthiness  information  from  a 
foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  damage 
to  the  aluminum  skin  of  the  airplane, 
which  could  result  in  a  weakening  of 
the  structure  of  the  airplane. 
DATES:  Effective  December  31.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
31,2001. 

ADDRESSES:  The  service  information 
relerenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  .Avenue.  SW,.  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  \W  ,  <uite  "00,  Washington   DC 
FOR  FURTHER  INFORMATtON  CONTACT: 
Todd  Thompson.  Aerospace  Engineer, 
International  Branch,  .A.N'M-n6.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  .Avenue,  SW  ,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1175: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  IS  applit  able  to  certain  Saab  Model 
SAAB  SF340A  and  SA.AB  340B  senes 


airplanes  was  published  in  the  Federal 
Register  on  August  17.  2001  (66  FR 
43130J  That  action  proposed  to  require 
a  one-time  review  of  records  to 
determine  whether  an  airplane  has  been 
repainted  since  its  delivery  from  the 
factorv':  and  a  one-time  inspection  to 
detect  damage  associated  with  improper 
preparation  for  the  repainting,  and 
corrective  action  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Revise  Compliance  Time 
for  Initial  Actions 

The  compliance  time  of  the  proposed 
AD  is  200  flight  hours,  which 
corresponds  to  the  compliance  time 
mandated  by  parallel  Swedish 
airworthiness  directive  SAD  1-161  Rl. 
dated  March  5.  2001.  Several 
commenters  note  that  the  parallel 
Swedish  airworthiness  directive  has 
been  further  revised  to  correct  a  printing 
error.  SAD  1-161  R2.  dated  March  13. 
2001.  was  issued  to  revise  the 
compliance  time  to  2,000  flight  hours. 
The  commenters  request  that  the 
proposed  AD  be  revised  to  reflect  the 
longer  compliance  time.  They  assert  that 
there  is  no  correlation  between  200 
flight  hours  and  1  year,  and  that  the 
average  fleet  utilization  is 
approximately  2.000  flight  hours 
annually  or  about  200  flight  hours  every 
2  to  3  months. 

The  FAA  conciu-s.  for  the  reasons 
identified  by  the  commenters.  The 
compliance  times  for  the  initial  actions 
specified  by  paragraphs  (a)  and  (b)  of 
the  final  rule  have  been  revised 
accordingly. 

Requests  To  Extend  Compliant  e  Time 
for  Corrective  Action 

Paragraph  (b)(2)  of  the  proposed  AD 
specifies  that  chemical  stripping  and 
corrective  action  must  be  accomplished 
prior  to  further  flight  after  detection  of 
discrepancies.  Two  commenters  request 
that  the  proposed  AD  be  revised  to 
extend  this  compliance  time  to 
correspond  to  that  specified  in  Saab 
Service  Bulletin  340-51-020:  4,000 
flight  hours  or  2  years.  One  commenter 
states  that  the  proposed  compliance 
time  is  far  too  restrictive,  and  requests 
that  the  airplane  be  allowed  to  continue 
in  service  for  the  period  of  time 
specified  by  the  service  bulletin.  The 
commenter  anticipates  that  requiring 
immediate  repair  might  ground 
numerous  airplanes  and  impose 
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significant  economic  impact  on  Saab 
operators. 

Based  on  the  comments  and  the 
findings  of  the  manufacturer  and  the 
Luftfartsverket  (LFV),  which  is  the 
airworthiness  authority  for  Sweden. 
FAA  agrees  that  allowing  up  to  4,000 
flight  hours  or  2  years  for  those  actions 
would  not  compromise  the  safety  of 
affected  airplanes.  Such  an  interim 
period  of  flight  with  known 
discrepancies  is  acceptable  in  light  of 
the  safety  implications,  the  average 
utilization  rate  of  the  affected  fleet,  the 
practical  aspects  of  scheduling  repair 
during  regular  maintenance  periods, 
and  the  availability  of  required  parts. 
Paragraph  (b)(2)  of  this  final  rule  has 
been  revised  accordingly. 

Request  To  Allow  Alternative  Paint 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow  use  of 
an  alternative  paint  system  that  would 
extend  the  compliance  time  temporarily 
until  final  corrective  action,  if 
necessary  .  can  be  accomplished.  The 
commenter  asserts  that  other  paint 
systems  commonly  used  in  the  industry, 
if  appropriately  applied,  would  provide 
adequate  protection  for  another  two 
years  if  no  corrosion  is  found. 

The  FAA  does  not  concur  with  the 
request.  Developing  an  exhaustive  list  of 
all  possible  paint  systems  that  would  be 
acceptable  for  compliance  with  this  AD 
would  be  very  difficult.  However,  under 
the  provisions  of  paragraph  (c)  of  the 
final  rule,  the  FAA  mav  approve 
requests  to  use  an  alternative  paint 
system  if  data  are  submitted  to 
substantiate  that  such  an  alternative 
paint  system  would  provide  an 
acceptable  level  of  safety 

Request  To  Allow  Manufacturer 
Approval  of  Corrective  Action 

The  proposed  .\D  specifies  that  the 
FAA  or  the  LFV  (or  its  delegated  agent) 
must  approve  methods  of  corrective 
action  if  pitting  corrosion  or  reduced 
skin  thickness  is  detected.  One 
commenter  requests  that  the  proposed 
AD  be  revised  to  specify  that  the 
manufacturer,  rather  than  the  FAA  or 
the  LFV,  approve  the  repair  methods. 
The  commenter  asserts  that  repair 
approval  by  the  manufacturer  would 
omit  unnecessary  approval  actions  by 
the  FAA  or  the  LFV,  The  commenter 
adds  that  the  FAA  has  always  accepted 
manufacturer's  data,  and  that  this  policy 
of  manufacturer  involvement  should 
continue  in  this  case  to  avoid 
inapprf)priate  repairs. 

Tne  FAA  does  not  concur  with  the 
request  to  allow  manufacturer  approval 
of  repair  methods,  which  would 
constitute  delegating  the  FAA's 


rulemaking  authority  to  the 
manufacturer  However,  as  the  proposed 
AD  stated,  the  approval  may  be  obtained 
from  either  the  FAA  or  the  LfV  (or  the 
LFV's  designated  agent).  The  LFV's 
designated  agent  is  often  a 
representative  of  the  manufacturer.  In 
any  event,  the  manufacturer  is 
consulted  on  issues  related  to 
appropriate  repair  methods  so  that  the 
approved  repair  scheme  will  be 
consistent  with  methods  previously 
used  on  a  particular  airplane.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Requests  for  Definition  of  "Approved" 
Paint  System 

Two  commenters  request  that 
paragraph  (b)  of  the  proposed  AD  be 
revised  to  clearly  define  an  "approved" 
paint  system.  One  of  the  commenters 
notes  that  the  proposed  AD  does  not 
account  for  previous  paint  systems 
applied  on  the  airplane.  That 
commenter  requests  that  the  AD  provide 
specifications  that  will  enable  operators 
to  distinguish  approved  from 
unapproved  paint  systems  to  avoid 
confusion.  The  other  commenter 
questions  whether  a  paint  system  is 
"approved"  by  the  manufacturer  or  by 
virtue  of  being  performed  at  a  paint 
facility  using  an  FAA-approved  paint 
system. 

The  FAA  agrees  that  clarification  may 
be  necessary.  The  SAAB  340  paint 
system  is  approved  by  the  LFV  as  part 
of  the  type  design.  The  FAA  accepts  the 
LFV  approval  and  considers  the  paint 
system  to  be  FAA-approved.  Criteria  for 
an  approved  paint  system  are  found  in 
section  51-20-43  of  the  Saab  340 
Structural  Repair  Manual,  as  referred  to 
by  Saab  Service  Bulletin  340-51-020, 
Revision  01,  dated  May  16,  2001. 
Paragraph  {b)(2)(ii)(B)  of  this  AD  has 
been  revised  to  include  this  definition. 

Additional  Change  to  Final  Rule 

The  FAA  notes  that  paragraph 
(b)(2)(ii)(B)(2)  of  the  proposed  AD 
inadvertently  referred  to  airplanes  that 
were  "painted,"  instead  of  "repainted," 
using  an  unapproved  paint  system.  This 
final  rule  has  been  revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  288  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  1  work  hour  per  airplane 
to  review  the  records,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
records  review  on  U.S.  operators  is 
estimated  to  be  Si  7.280,  or  S60  per 
airplane. 

For  those  airplanes  that  have  been 
repainted,  it  will  take  20  to  45  work 
hours  per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  co,st  impact  of  the  inspection 
is  estimated  to  be  Si, 200  to  S2,700  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FRIIO34;  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safetv. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviatitm  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-23-12    Saab  Aircraft  AB:  .\mendment 
39-12.511.  Docket  2001-NM-91-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  -004 
through  -159  inclusive,  and  S.^AB  340B 
series  airplanes  having  serial  numbers  -160 
through  —459  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapti  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  damage  to  the 
aluminum  skin  of  the  airplane,  which  could 
result  in  a  weakening  of  the  structure  of  the 
airplane,  accomplish  the  following: 

Review  of  Records 

(a)  Within  2,000  flight  hours  or  1  year  after 
the  effective  date  of  this  .\D.  whichever 
occurs  first:  Perform  a  review  of  records  to 
determine  whether  an  airplane  subject  to  this 
AD  has  been  repainted  since  its  delivery'  from 
the  factory.  If  the  airplane  has  not  been 
repainted,  no  further  action  is  needed. 

Inspection  and  Corrective  Action 

(b)  If  an  airplane  has  been  repainted  since 
its  deli\ery  from  the  factory:  Within  2.000 
night  hours  ot  1  \ear  after  the  effective  date 
of  this  AD.  whichever  occurs  first,  perform 
chemical  stripping  of  local  areas  of  the  skin 
and  inspection  to  detect  damage  to  (or 
removal  of)  the  protective  coat  of  bonding 
primer,  in  a(  cordance  with  Saab  Senice 
Bulletin  340-51-020.  Revision  01.  dated  Mav 
16.2001. 

(1 )  If  no  damage  to  the  protective  coat  of 
bonding  primer  is  detected:  Prior  to  further 


fiight,  repaint  the  stripped  areas,  in 
accordance  with  the  service  bulletin. 

(2)  If  damage  to  (or  removal  of)  the 
protective  coat  of  bonding  primer  is  detected: 
Prior  to  further  flight,  repaint  the  stripped 
areas,  in  accordance  with  the  service 
bulletin;  and  within  4,000  flight  hours  or  2 
years  after  detet;tion  of  the  damage  or 
removed  protective  coating,  perform 
additional  chemical  stripping  and  inspection 
of  the  skin  for  pitting  corrosion,  in 
accordance  with  the  service  bulletin. 

(i)  If  pitting  corrosion  is  detected:  Perform 
corrective  action  in  a  manner  and  within  a 
compliance  time  approved  by  the  Manager. 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate.  FAA,  or  the 
Luftfartsverket  (or  its  designated  agent). 

(ii)  If  no  pitting  corrosion  is  detected:  Prior 
to  further  flight,  measure  the  thickness  of  the 
skin  of  the  airplane,  in  accordance  with  the 
ser\-ice  bulletin. 

(A)  If  a  reduction  in  skin  thickness  is 
detected:  Perform  corrective  action  in  a 
manner  and  within  a  compliance  time 
approved  by  the  Manager.  International 
Branch.  .\NM-116,  or  the  Luftfartsverket  (or 
its  designated  agent). 

(B)  If  no  reduction  in  skin  thickness  is 
detected:  Prior  to  further  flight,  check  records 
to  determine  whether  the  airplane  was 
repainted  using  an  approved  paint  system. 
For  purposes  of  this  AD.  criteria  for  an 
"approved"  paint  system  are  found  in  section 
51-20-43  of  the  Saab  340  Structural  Repair 
Manual. 

[1]  If  the  airplane  was  repainted  using  an 
approved  paint  system:  Prior  to  further  flight, 
repaint  the  stripped  areas  of  the  airplane,  in 
accordance  with  the  service  bulletin. 

[2]  If  the  airplane  was  repainted  using  an 
unapproved  paint  system:  Prior  to  further 
flight,  chemically  strip  the  entire  airplane 
and  repaint  it.  in  accordance  with  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  by  Reference 

(e)  Except  as  required  bv  paragraphs  (a), 
(b)(2)(i),  (b)(2)(ii)(A),  and  (br(2)(ii)(B)  of  this 
AD:  The  actions  shall  be  done  in  accordance 
with  Saab  Ser\'ice  Bulletin  340-51-020, 


Revision  01,  dated  May  16.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Saab 
Aircraft  AB,  S.^AB  .Aircraft  Product  Support, 
S-581.88.  Linkoping,  Sweden.  Copies  mav  be 
inspected  at  the  FA.A.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renlon. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washmgton.  DC. 

Note  3:  The  subjec:t  of  this  .AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  1- 
161R2.  dated  March  13.  2001. 

Effective  Dale 

(f)  This  amendment  becomes  effective  on 
December  31.  2001. 

Issued  in  Renton.  Washington,  on 

November  15.  2001 

Kalene  C,  Yanamura. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  01-29184  Filed  11-23-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No.  2O01-SW-32-AD:  Amendment 
39-12509:  AD  2001-23-11] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC  155B  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT 

ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  airworthiness  directive  (AD)  for 
Eurocopter  France  Model  EC  155B 
helicopters  that  currently  requires, 
before  each  flight,  visually  checking 
each  sliding  door  to  ensure  that  each 
door  roller  is  inside  its  rail  This 
amendment  requires  modifying  the 
cabin  sliding  door  rails  and  replacing 
the  roller  fitting.  This  amendment  is 
prompted  by  the  development  of  a 
modification  that  mechanically  restrains 
the  roller  within  its  rail.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  in-flight  loss  of  a  cabin  sliding 
door,  impact  with  the  main  rotor  or 
feneslron,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Effective  December  11,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
11,  2001. 


I 
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Cxjmmonts  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuary  25.  2002. 
ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
32-AD.  2601  Meacham  Blvd..  Room 
663,  Fort  \Ve)rth.  Texas  76137.  You  may 
also  send  comments  electronicallv  to 
the  Rules  Docket  at  the  following 
address:  9-(jsw-(]dcommi^nts'&faa.gov. 

The  servif:e  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocoptrr  Corporation.  2701  Forum 
Drive.  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  F.-\,'\.  Office  of  the 
Regional  Counsel.  .Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth.  Texas  76137:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Stref't,  \\V  ,  -uite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  .Aviation  Safety 
Engineer.  FAA,  Rotorcraft  Directorate. 
Rotorcraft  Standards  Staff,  Fort  Worth. 
Texas  76193-01 10.  telephone  (817) 
222-5116. fax (HI  7)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On  June 
12.  2001.  the  F.\A  issued  AD  2001-13- 
1)4.  Amendment  39-12284  (66  FR 
34103),  to  require,  before  each  flight, 
visually  checking  the  door  rails  of  the 
sliding  cabin  door  to  ensure  that  each 
roller  is  inside  its  rail  and  revised  the 
Limitations  section  of  the  Rotorcraft 
Flight  Manual  (KFM)  to  prohibit 
opening  and  closing  either  cabin  sliding 
door  in  flight.  That  action  was  prompted 
by  the  loss  of  a  cabin  sliding  door  in 
flight  That  f;ondition,  if  not  corrected, 
could  result  in  loss  of  a  cabin  sliding 
door,  impact  with  the  main  rotor  or 
fenestron.  and  subsequent  loss  of 
control  of  the  helicopter. 

The  manufacturer  has  introduced  a 
modification  to  the  cabin  sliding  door 
that  mechanically  restrains  the  roller 
within  its  rail.  However,  sufficient 
infiirmation  about  this  modification  was 
nut  received  by  the  FAA  in  time  to  be 
incorporated  into  AD  2001-13-04. 

The  Direction  Generale  De  L'Aviation 
Civile  (DC.AC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Furocopter  France  Model  EC  155B 
helic  ripters.  The  DG,-\C  advises  of  an  in- 
flight loss  of  a  cabin  sliding  door. 

Eurocopter  France  has  issued  Alert 
Service  Bulletin  No.  52A004,  dated 
March  15,  2001  (ASB),  The  ASB 
specifies  modifving  the  left-hand  and 
right-hand  cabin  sliding  door  fitting 
roller  attachment  and  upper  rail.  The 


DGAC  classified  this  ASB  as  mandatory 
and  issued  AD  No.  2001-058-001  (A) 
Rl.  dated  April  18,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  this  bilateral 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessar\'  for  products 
of  this  type  design  that  are  certificated 
for  oparation  in  the  United  States. 

Since  we  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  EC  155B  helicopters  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  2001-13- 
04  to  require,  before  further  flight, 
modifying  the  cabin  sliding  door  rails 
and  replacing  the  roller  fitting.  The 
actions  must  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  and  structural 
integrity  of  the  helicopter.  Therefore, 
modifying  the  cabin  sliding  door  rails 
and  replacing  the  roller  fitting  are 
requireii  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  2  helicopters 
will  be  affected  by  this  AD.  that  it  will 
take  approximately  20  work  hours  to 
modify  the  sliding  cabin  door,  and  that 
the  avarage  labor  rate  is  S60  per  work 
hour.  Required  parts  will  cost 
approximately  S800  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  US.  operators  is 
estimated  to  be  S4,000. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\'  the 


Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  mav  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addres.sed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2001-SW-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator.-  action"  under  Executive 
Order  12866.  It  has  been  determined 
f\irther  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  Februar>- 26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator\' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  SC.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12284  (66  FR 
34103.  June  27.  2001).  and  by  adding  a 
new  airworthiness  directive  (AD), 
.'\mendment  39-12509,  to  read  as 
follows; 

2001-13-04     Eurocopter  France: 

Amendment  39-12509.  Docket  No. 
2001-SVV-32-AD.  Supersedes  AD  2001- 
13-04.  .Amendment  39-12284,  Docket 
No.  2001-SW-08-,AJD. 

Applicability:  Model  EC  155B  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  in-flight  loss  of  a  cabin  sliding 
door,  impact  with  the  main  rotor  or 
fenestron,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Modify  the  left-hand  and  right-hand 
cabin  sliding  door  rails  and  replace  the  roller 
fitting  m  accordance  with  the 
Accomplishment  Instructions,  paragraph  2, 
of  Eurotopter  France  Alert  Service  Bulletin 
No,  52,^004.  dated  Man:li  15.  2001, 

(b)  After  accomplishing  paragraph  (a)  of 
this  AD.  remove  from  the  Limitations  section 
of  the  Roton;:raft  Flight  Manual  either  the 
statements  prohibiting  the  opening  and 
closing  of  a  cabin  sliding  door  in  flight  and, 
before  each  flight  with  an  open  cabin  sliding 
door,  visually  checking  the  open  door  to 
ensure  each  door  roller  is  inside  its  rail  or  the 
copy  of  AD  2001-13-04,  whichever  is 
appropriate 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 


Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment,  and  then  send 
it  to  the  Manager.  Regulations  Group. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.  of  Eurocopter 
France  Alert  Service  Bulletin  No.  52A004. 
dated  March  15.  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51,  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation.  2701  Forum  Drive.  Grand 
Prairie,  Texas  75053-4005.  telephone  (972) 
641-3460.  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel.  Southwest  Region.  2601  Meacham 
Blvd..  Room  663.  Fort  Worth.  Texas:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
December  11.  2001. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'.^viation  Civile 
(France)  AD  No.  2001-058-001(A)  Rl,  dated 
April  18,2001. 

Issued  in  Fort  Worth.  Texas,  on  November 
13.2001 

David  A.  Downey. 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  01-29188  Filed  11-23-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-68-AD:  Amendnwnt 
39-12488:  AD  2001-22-09] 

RIN2120-AA64 

Airworthiness  Directives:  Bombardier 
Model  CL-600-2B19  Series  Airplar>es 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Bombardier  Model  CL-600-2B19  series 
airplanes  That  AD  currently  requires 
repetitive  eddy  current  inspections  for 
cracking  of  the  main  landing  gear  (MLG) 
main  fittings,  and  replacement  with  a 


new  or  serviceable  MLG.  if  necessarv'. 
That  AD  also  requires  servicing  the 
MLG  shock  struts;  inspecting  the  MLG 
shock  struts  for  nitrogen  pressure, 
visible  chrome  dimension,  and  oil 
leakage:  and  performing  corrective 
actions,  if  necessar\'.  This  document 
corrects  a  typographical  error  existing  in 
the  "Applicability"  section  of  the  AD. 
This  correction  is  necessary'  to  ensure 
that  the  correct  airplane  model  is 
specified. 

DATES:  Effective  December  4.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
December  4.  2001.  (66  FR  54658. 
October  30.  2001) 

FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon.  Aerospace  Engineer. 
ANE-171.  FAA.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street. 
Third  Floor.  Vallev  Stream.  New  York 
11581;  telephone  (516)  256-7512.  fax 
(516)  568-2716, 

SUPPLEMENTARY  INFORMATION:  On 

October  22.  2001,  the  Federal  Aviation 
Administration  (FAA)  issued  .\D  2001- 
22-09.  amendment  39-12488  (66  FR 
54658.  October  30.  2001).  which  applies 
to  certain  Bombardier  Model  CL-600- 
2Bl9  series  airplanes  That  AD  requires 
repetitive  eddy  current  inspections  for 
cracking  of  the  main  landing  gear  (MLG) 
main  fittings,  and  replacement  with  a 
new  or  ser\-iceable  MLG.  if  necessar% 
That  ,\D  also  requires  servicing  the 
MLG  shock  struts;  inspecting  the  MLG 
shock  struts  for  nitrogen  pressure, 
visible  chrome  dimension,  and  oil 
leakage,  and  performing  corrective 
actions,  if  necessan.'  The  actions 
specified  by  that  AD  are  intended  to 
prevent  failure  of  the  MLG  main  fitting, 
which  could  result  m  collapse  of  the 
MLG  upon  landing  The  actions  are 
intended  to  address  the  identified 
unsafe  condition 

Need  for  the  Correction 

The  F.A.^  notes  that  a  typographical 
error  occurred  in  the  "Applicabilitv  ' 
section  of  AD  2001-22-09.  Although  the 
airplane  model  was  referred  to  correctlv 
as  "CL-600-2B19"  in  all  other  areas  of 
that  AD,  the  ".Applicability"  section 
incorrectly  identified  the  applicable 
airplane  model  as  ■CL-200-2B19."  We 
have  corrected  the  "Applicability" 
section  of  this  AD  to  specif\'  "CL-600- 
2B19." 

The  FAA  has  determined  that  a 
correction  to  AD  2001-22-09  is 
necessar\-  The  correction  will  correctly 
identify  the  applicable  airplane  mode! 
in  the  "applicability"  section  of  the  AD 


58932  Federal  Register/ Vol.  66,  No.  227 /Monday.  November  26,  2001 /Rules  and  Regulations 


Correction  of  Publication 

This  document  corrects  the  error  and 
correctly  add.s  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Rt'UuIations  (14  CFR  39.13). 

Till'  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
December  4.  2001. 

Since  this  action  only  corrected  a 
typographical  error,  it  has  no  adverse 
economic  impac  t  and  imposes  no 
additional  burden  on  an\  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatinn.  .Aircraft.  Aviation 
safety.  lncorp(iration  bv  reference, 
Safety. 

Adoption  of  the  Correction 

.Kccordingh.  pursuant  to  the 
authority  delegated  to  me  by  the 
.•\dministrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1   The  .iuth.)rit\'  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  H.S.C.  106(g).  40113.  44701. 
§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 

correctly  adding  the  following 
airworthiness  directive  (AD): 

Bombardier:     .Amendment  39-.  Docket 
2000-NM-fi8-AD 
Applicability  :  Model  C:L-6()(}-2B19  series 
airplanes,  certificated  in  any  category,  having 
serial  numbers  7003  and  subsequent,  and 
equipped  with  a  main  landing  gear  (MLG) 
main  fitting  having  i)art  number  (P/N) 
17064-lUl,  170B4-102.  17064-103.  or 
170fi4-U)4. 

Note  1:  This  .\U  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  failure  of  MLG  main  fitting, 
which  ODuld  result  in  collapse  of  the  MLG 
upon  landing,  accomplish  the  following: 

Inspection  and  Replacement 

(a)  Prior  to  the  accumulation  of  1.500  total 
flight  c\k:les.  or  within  150  flight  cycles  after 
December  4,  2001.  the  effective  date  of  this 
.AD.  whichever  occurs  later:  Perform  an  eddv 
current  inspection  to  detect  cracking  of  the 
MLG  m9in  fittings,  in  accordance  with  Part 

B  of  the  Accomplishment  Instructions  of 
Bombardier  Alert  Service  Bulletin  A601R- 
32-079.  Revision  D.  dated  December  1.  2000. 
If  any  cifacking  is  found,  prior  to  further 
flight,  replace  the  cracked  fitting  with  a  new 
or  ser\iceable  fitting  in  accordance  with  the 
alert  se^^'ice  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  500  flight 
cycles. 

Servicing  the  Shock  Stmts 

(b)  Prior  to  the  accumulation  of  1.500  total 
flight  cycles  since  the  dale  of  manufacture,  or 
within  300  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later: 
Perform  a  servicing  (Oil  and  Nitrogen)  of  the 
MLG  shpck  struts  (left  and  right  main  landing 
shock  struts),  in  accordance  with  Part  C  (for 
airplanes  on  the  ground)  or  Part  D  (for 
airplanqs  on  jacks)  of  the  Accomplishment 
Instructions  of  Bombardier  Alert  Ser\'ice 
Bulletin  A601R-32-079.  Revision  D,  dated 
December  1,  2000. 

Otiier  Inspections 

(c)  Within  500  flight  cycles  after 
completing  the  actions  required  by  paragraph 
(b)  of  this  AD:  Perform  an  inspection  of  the 
MLG  left  and  right  shock  struts  for  nitrogen 
pressure,  visible  chrome  dimension,  and  oil 
leakage,  in  accordance  with  Part  E  of  the 
.Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  A601R-32-079. 
Revision  D.  dated  December  1.  2000. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  500  flight  cycles. 

Corrective  Actions  for  Certain  Inspections 

(d)  If  the  chrome  extension  dimension  of 
the  shock  strut  pressure  reading  is  outside 
the  limits  specified  in  the  Airplane 
Maintenance  Manual.  Task  32-11-05-220- 
801 .  or  eny  oil  leakage  is  found:  Prior  to 
further  flight.  ser\'ice  the  MLG  shock  strut  in 
accordance  with  Part  C  (for  airplanes  on  the 
ground)  or  Part  D  (for  airplanes  on  jacks)  of 
the  Accomplishment  Instructions  of 
Bombandier  Alert  Service  Bulletin  ABOlR- 
32-079,  Revision  D,  dated  December  1.  2000. 

Extension  of  the  Repetitive  Interval 

(e|  .After  the  effective  date  of  this  AD:  After 
a  total  of  five  consecutive  inspections  of  the 
MLG  shock  struts  that  verify  that  the  shock 
struts  are  serviced  properly,  and  a  total  of 
five  consecutive  eddy  current  inspections  of 
the  MLG  main  fitting  has  been  accomplished 
that  verify  there  is  no  cracking  of  the  main 
fitting,  In  accordance  with  Bombardier  Alert 
Service  Bulletin  A601R-32-079.  Revision  D. 
dated  Dfecember  1.  2000.  the  repetitive 
interval  for  the  eddy  current  inspections 
.■•equired  by  paragraph  (a)  of  this  AD  may  be 
extended  from  every  500  flight  cycles  to 
every  1,000  flight  cycles. 


Reporting  Requirement 

(f)  Within  30  davs  after  each  inspection 
and  servicing  required  by  paragraphs  (a),  (b). 
and  (c)  of  this  ,AD.  report  all  findings, 
positive  or  negative,  to:  Bombardier 
Aerospace.  Regional  Aircraft.  CR|  Action 
Desk,  fax  number  514-855-8501.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  e(  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  c:ompliance  time  that 

pro\  ides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  tlertification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  coinmefits  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
c:an  be  ac:complished. 

Incorporation  by  Reference 

(i)  The  actions  shall  be  done  in  accordance 
with  Bombardier  .Alert  Service  Bulletin 
A601R-32-O79.  Revision  0.  dated  Dec:ember 
1.  2000.  This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  December  4.  2001  (66 
FR  54658,  October  30,  2001).  Copies  may  be 
obtained  from  BombarditT.  Inc..  Canadair. 
Aerospace  Group.  IVO   Box  6087.  Station 
Centre-ville.  Montreal.  Quebec  H,3C  3G9, 
(Canada.  Copies  may  be  inspected  at  the  F,AA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  S\V.,  Renton,  Washington:  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
1999-32R1.  dated  Ianuar>-  22,  2001. 

Effective  Date 

(j)  The  effective  date  of  this  amendment 
remains  December  4.  2001. 

Issued  in  Renton.  Washington,  on 

November  16.  2001. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  .Aircraft  Certification  Service. 
[FR  Doc.  01-29322  Filed  11-23-01:  8:45  am] 
BILLING  CODE  4910-12-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-330-AD:  Amendment 
39-12519;  AD  2001-24-03] 

RIN2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Mystere-Falcon  50  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Dassault  Model 
Mystere-Falcon  50  series  airplanes.  This 
action  requires  revising  the  Airplane 
Flight  Manual  to  prohibit  flight 
operation  under  reduced  vertical 
separation  minimum  (R\'SM).  This 
action  is  necessary  to  prevent  near 
misses  or  collision  with  other  aircraft 
during  flight,  due  to  incorrect  altitude 
information 

DATES:  Effective  December  11,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  26.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
330-AD.  1601  Lind  Avenue,  S\V  . 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address;  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-330-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 


98055-4056;  telephone (425) 227-2125; 
fa.x  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1 '.Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  F.AA  that  an  unsafe  condition  mav 
exist  on  certain  Dassault  Model 
Mystere-Falcon  50  series  airplanes.  The 
Dt^.AC  advises  that  certain  airplanes 
ma\  exceed  the  reduced  vertical 
separation  minimum  (RVSM)  that  was 
established  by  the  International  Civil 
Aviation  Organization  (ICAO).  The 
cause  of  exceeding  R\'SM  is  currentlv 
under  investigation  by  the 
manufacturer.  This  condition,  if  not 
corrected,  could  result  in  flight 
operation  under  RVS.M.  and  consequent 
near  misses  or  collision  with  other 
aircraft. 

The  DGAC  has  issued  French 
airworthiness  directive  T2001-524- 
037(B).  effective  October  27.  2001.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  L'nited  States  under  the 
provisions  of  section  21,29  of  the 
Federal  Aviation  Regulations  114  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement. 
the  DGAC  has  kept  the  F.A.A  informed 
of  the  situation  described  above.  The 
FAA  has  examined  ti.e  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  .AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  l'nited  States 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  near  misses  or  collision  with 
other  aircraft  during  flight,  due  to 
incorrect  altitude  information.  This  AD 
requires  revising  the  .Airplane  Flight 
Manual  to  prohibit  flight  operation 
under  RVS.M  until  further  testing  and 
corrective  actions  are  accomplished 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 

opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  davs. 

Comments  Invited 

-Aithough  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunitv 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identif\-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  .All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  mav  be 
amended  in  light  uf  the  comments 
received  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  ,AD 
action  and  determining  whether 
additional  rulemalcing  action  would  be 
needed 

.Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F,A.A-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:   "Comments  to 
Docket  Number  2001-NM-330-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


I 
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or  on  the  distribution  of  power  and 
respnn.sibilities  among  the  various 
levels  nf  oovernment  Therefore,  it  is 
dt-tcrmined  that  this  final  rule  does  not 
hd\t'  federalism  implications  under 
Executive  Order  13132. 

The  F.^A  has  determined  that  this 
regulation  is  an  emeruenc\'  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatnrv  action"'  under  Executive 
Order  1286()   It  has  been  determined 
further  that  this  action  involves  an 
emergencv  regulation  under  DOT 
Reguldtorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
signifit;ant  under  DOT  Regulatory 
Policies  and  Proc;edures,  a  final 
rf\gu!atory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tran>portation.  .\ircraft,  Aviation 

safetw  ,Safet\ 

Adoption  of  the  .Amendment 

Aci ordingh  .  pursuant  \u  the 
authority  delegated  to  me  by  the 
.•\dministrator.  thi'  Fixieral  Aviation 
.■\dministration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  .'19)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
c(mtinues  to  read  as  follows: 

Authority:  49  U..S.C.  106(g).  40113.  44701 
§39.13    [Amended] 

2  .Section  ,H9.13  is  amended  bv 
adding  the  f(jllowing  new  airworthiness 
directive: 

2001-24-03  Dassault  .\viation:  Amendment 

.19-12.1 1'(    Dm  kft  J()01-\\!-.i30-AD. 

Applicability:  Model  Mystere-Falcon  50 
series  airplanes  having  serial  numbers  11.  lf> 
67.  107.  128.  138.  175.  183.  184.  185.  190. 
222.  and  225:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unles,^ 
accomplished  previously. 

To  prevent  near  misses  or  collision  with 
other  aircraft  during  flight,  due  to  incorret;t 
altitude  information,  accomplish  the 
following: 

.\irplane  Flight  Manual  (,\FM)  Revision 

Icil  Wiliuii  10  days  dllur  the  efh;ctive  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM): 

"The  reduced  vertic;al  separation  minimum 
(RVSM)  approval  is  suspended  until  testing 


and  corrective  actions,  if  necessary,  are 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA.  or  by  the  Direction 
Generate  de  I'Aviation  Civile  (DGAC)." 

Alternative  Methods  of  Compliance 

(b)  An  alternate  e  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropiiate  FAA  Principal  Maintenance 
Inspectcr.  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-ne. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Sflecial  flight  permits  may  be  issued  in 
accordajice  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  «nd  21.199)  to  operate  the  airplane  to 
a  locatif)n  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  T2001- 
524-03f(B),  effective  date,  October  27,  2001. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
December  11,  2001. 

Issued  in  Renton.  Washington,  on 
November  19.  2001. 
Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Direclofate,  Aircraft  Certification  Service. 

[FR  Doc  01-29342  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Oxytetracycline  Hydrochloride  Soluble 
Powder:  Technical  Amendment 

AGENCY;  Food  and  Drug  Administration. 

HH.S 

ACTION:  Final  rule;  technical 
amendment, 

summary:  The  Food  and  Drug 
.•\dminotration  (FDA)  is  amending  the 
animal  drug  regulations  io  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (AN.ADAj 
filed  by  Bimeda.  Inc..  that  provides  for 
a  revised  withdrawal  time  for  use  of 
oxytetracyc;line  hydrochloride  soluble 
powder  in  the  drinking  water  of  turkeys 


and  swine.  The  regulations  are  also 
being  amended  to  reflect  approval  of  an 
additional  pail  size,  which  was 
approved  under  ANADA  200-144  on 
June  26.  1995:  however,  inadvertently 
this  change  has  not  yet  been  made  in 
title  21  CFR.  This  document  corrects 
that  omission  and  improves  the 
accuracy  of  the  regulations. 
DATES:  This  rule  is  effective  November 
26. 2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  \V.  Luther.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855.  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Bimeda, 
Inc.,  288  County  Rd.  28,  LeSueur,  MN 
56058-9322,  filed  a  supplement  to 
ANADA  200-144  that  provides  for  use 
of  TETROXY"  (oxytetracycline  HCl) 
Soluble  Powder  for  making  medicated 
drinking  water  for  the  treatment  of 
various  bacterial  diseases  of  livestock. 
The  supplemental  ANADA  provides  for 
a  zero-day  withdrawal  time  after  the  use 
of  the  product  in  the  drinking  water  of 
turkeys  and  swine.  The  ANADA  is 
approved  as  of  September  17.  2001 .  and 
the  regulations  are  amended  in  21  CFR 
520.1660d  to  reflect  the  approval. 

Section  520.1660d  is  also  being 
amended  to  reflect  approval  of  a  3.09- 
pound  pail  size,  which  was  approved 
under  ANADA  200-144  on  lune  26. 
1995. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(aj(l)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  Tule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  I'.S.C.  360b. 

§  520,1 660d     [Amended] 

2.  Section  520.1660d  Oxytetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  iaK9)  by  adding 
"3.09  and  "  after  "pails: ';  in  paragraphs 
(d)(l)(ii)(A)(3).(d)(l)(ii){B)(.3).and 
(dKl)(ii)(C)(J)  by  removing  "and 
053389"  and  by  adding  in  its  place     . 
053389.  and  061133":  and  in  paragraph 
(d)(l)(iii)(C)  by  removing  "No.  046573" 
and  bv  adding  in  its  place  "Nos.  046573 
and  Of31133.  ■ 

Dated:  November  8,  2001. 
Claire  M.  Lathers, 

Director.  Office  of  Sew  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFRDor   01-29351  Filed  1 1-23-01:  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Fenbendazole 

AGENCY:  Food  and  Drug  .administration, 

HHS 

ACTION:  Final  rule;  correction:  technical 

amendment. 


SUMMARY;  The  Food  and  Drug 
.Administration  !FD.\)  is  amending  the 
animal  drug  regulations  to  restore 
indications  for  fenbendazole  medicated 
feeds  for  cattle  that  have  been 
inadvertently  deleted  from  the 
regulations   Changes  to  a  table  format 
are  also  being  made.  This  action  is  being 
taken  to  correct  these  errors  and  to 
improve  the  accuracy  of  the  regulations. 
DATES:  This  rule  is  effective  November 
26. 2001 
FOR  FURTHER  INFORMATION  CONTACT: 

George  K.  Fiaibel.  Center  for  Veterinary 
Medicine  iHFV-6).  Food  and  Drug 
Administration.  7519  Standish  PL, 
Rockville.  MD  20855.  301-827-4567.  e-  ' 
mail:  ghaibel@cvm  fda.gov 
SUPPLEMENTARY  INFORMATION:  FD.\  has 
discovered  that  an  error  has  become 
incorporated  inttj  the  agency's 
regulation  for  part  558  (21  CFR  part 
558)  .\  portion  of  the  list  of  indications 
for  fenbendazole  medicated  feeds  for 
cattle  was  inadvertently  deleted  as  a 
publication  error  beginning  with  the 
April  1 ,  1996.  edition  of  the  CFR.  At  this 
time,  the  regulations  are  being  amended 
in  ^  558.258  to  correct  this  error,  to 
format  some  portions  of  this  section  as 
a  table,  and  to  restructure  other  portions 
to  more  closely  resemble  similar 
regulations  for  free-choice  medicated 
feeds  for  cattle   Indications  for  the 
control  of  certain  swine  parasites. 
inadvertently  removed  in  a  previous 
revision  of  the  regulations  in  the 
Federal  Register  of  November  20.  1990 
(55  FR  48230).  are  also  being  added   The 
entire  text  of  §  558.258  is  being 
provided  for  the  convenience  of  the 
reader 

Publication  of  this  document 
constitutes  final  action  on  these  changes 


under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  are  unnecessar\'  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 

This  rule  does  not  meet  the  definition 
of  "rule  •  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use  801-808 

List  of  Subjects  in  21  CFR  Part  558 

.•\nimal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  fnl!nw«- 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1   The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aulhoritv:  21  U.S.C.  .360b.  371. 

2.  Section  558.258  is  revised  to  read 
as  follows: 

§558.258     Fenbendazole. 

(a)  Specifications.  Type  A  medicated 
articles:  4  percent  (18.1  grams  per 
pound  (g/lb)),  8  percent  (36.2  g/lb),  and 
20  percent  (90.7  g/lb)  fenbendazole. 

(b)  Approvals.  See  No.  057926  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.275 
of  this  chapter. 

(d)  Special  considerations.  See 
§500.25  of  this  chapter. 

(e)  Conditions  of  use — (1)  Turkeys. 


Amount               Combina- 
fenbendazole  in        „'j°"'" 
grams  per  ton          ^^^q,,^ 

Indications  for  use 

Limitations 

Sponsor 

14  5  (16  parts  per 
million) 

Growing  turkeys    Fo'  the  remova'  and     Feed  continuously  as  the  sole  ration  for 
contro!     of     gastromtestina      A'oms         6  days  For  growing  turkeys  only. 

round     worms      adult     and     larvae 
[AscanOia    dissirmiis)     cecal    worms 
adult       and        larvae        iHeterakis 
gallinarum)     an    importan!    vector   of 
Histomonas  meieagnais  i  Blackhead). 

057926 

(2)  Swine. 


I 
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Amount  fenbendazole 
in  grams  per  ton 

Combination 

in  grams  per    '                               Indications  tor  use 
ton 

Limitations 

Sponsor 

(i)  10  to  300  1  to  pro- 

For   the     ren-iovai     and    control    of:    Adult    stage 
lungworms        tMetastrongylus        apn       and        M, 
puaenaotectus:    adult  and  larvae  (L3   4  stages- 
liver,    lung     intestinal    forms)    large    roundworms 
(Ascans    suum)      adult     stage     nodular     worms 
(Oesophagostcnurr-               dentatum.                0. 
quadrispinjlaturr,)      adult    stage     small    stomach 
worms  [Hyostrongylus  rubidus)    adult  and  lan/ae 
(L2,    3,    4    stages— intestinal    mucosal    forms) 
whipworms  (Tnchuns  suis)    adult  and  lar\'ae  kld- 

Feed  as  sole  ration 

057926 

vide  9  milligrams 
per  kilogram  imgkg) 
of  body  weigt^ti 
given  over  a  3-  to 
12-day  period 

(ii)  10  '0  80  ito  provide 
9  mg/kg  of  body 
weight). 


Lincomycin  20 


(III!    10  to  80  Ito  DTO 

vide  9  mgVg  of 
body  weight) 

Lmcomycin  40 

livi  10  to  80  Ito  pro- 
vide 9  mgkg  of 
body  weight' 

Lincomycin 
100, 

(v)  10  to  80  ito  pro- 
vide 9  mgkg  of 
body  weight). 

Lincomycin 
200. 

(vli  10  to  300  (to  pro- 
vide 9  mgkg  of 
tx)dy  weight! 

Bacitracin 
methylene 
disalicyiate 
10  to  30. 

I'vii)  10  to  300  (to  pro- 
vide 9  mgkg  of 
body  weight! 


Bacitracin 
methylene 
disalicyiate 
250 


ney  worm.s  ■  Stephanurus  dentatus) 
As   in    paragraph   (e)(2)(i)   of   this   section     tor   in- 
creased ^ate  of  gain  in  growing-finishing  swme 


As  in  paragraph  (e){2)(i)  of  this  section  tor  control  of 
swine  dysentery  in  animals  on  premises  with  a 
history  of  swine  dysentery,  but  where  symptoms 
have  not  yet  occurred 

As  in  paragraph  !e)(2)(i)  of  this  section;  for  the  treat- 
ment of  swine  dysentery. 


As  in  paragrapt  ie)(2)(i)  of  this  section  tor  reduction 
in  the  severity  of  swine  mycoplasmal  pneumonia 
caused  by  Mycoplasma  hyopneumoniae. 


Growingfinishing  swine  As  m  paragraph  (e)(2)(i)  of 
this  section  'or  increased  rate  o1  weight  gain  and 
improved  teed  efficiency 


1  Growing'finishing  swine  As  in  paragraph  (e)(2)(i) 
of  this  section  tor  control  of  swine  dysentery  as- 
sociated with  Treponema  hyodysentenae  on 
premises  with  a  history  of  swine  dysentery,  but 
where  signs  of  disease  have  not  yet  occurred;  or 
following  an  approved  treatment  of  the  disease 
conditior 


2.  Pregnant  sows  As  in  paragraph  (e)(2)(i)  of  this 
section;  for  control  of  closindiai  enteritis  in  suck- 
ling pigs  caused  by  Clostndium  pertnngens. 


Feed  as  sole  ration  Do  not  feed  to  ,    057926 
swine  that  weigh  more  than  250 
pounds  fibs);  lincomycin  as  pro- 
vided by  000009  in  §510  600(c) 
of  this  chapter 

Feed  as  sole  ration   Do  not  feed  to       057926 
swine  that  weigh  more  than  250 
lbs  ,  lincomycin  as  provided  by 
000009    in    §510  600(0    of    this 
chapter 

Feed  as  sole  ration    Do  not  use       057926 
within  6  days  of  slaughter    Do  i 
not   feed   to   swme   that   weigh 
more  than   250  lbs:   lincomycin 
as        provided       by       000009 
in§  51 0,600(0  of  this  chapter. 

Feed  as  sole  ration    Do  not  use       057926 
within  6  days  of  slaughter    Do 
not   feed   to   swine   that   weigh  i 
more  than  250  pound  (lb):  linco- 
mycin as  provided  by  000009  in 
§510, 600(c)  of  this  chapter 

Feed  as  sole  ration  Under  condi-  046573 
tions  of  continued  exposure  to 
parasites,  retreatment  may  be 
needed  after  4  to  6  weeks.  Baci- 
tracin methylene  disalicyiate  as 
provided  by  046573  in 
§51 0.600(c)  of  this  chapter, 

1  Growing/finishing  swine  Feed  046573 
as  sole  ration.  Not  for  use  in 
growing  and  finishing  swine  that 
weigh  more  than  250  lbs  Diag- 
nosis of  swine  dysentery  should 
be  confirmed  by  a  veterlnanan 
when  results  are  not  satisfac- 
tory. Under  conditions  of  contin- 
ued exposure  to  parasites,  re- 
treatment  may  be  needed  after  4 
to  6  weeks.  Bacitracin  meth- 
ylene disalicyiate  as  provided  by 
046573  in  §510, 600(c)  of  this 
chapter, 

2,  Pregnant  sows  Feed  as  sole 
ration  Diagnosis  of  clostndial 
ententis  should  t>e  confinned  by 
a  veterinarian  when  results  are 
not  satisfactory  Under  condi- 
tions of  continued  exposure  to 
parasites,  retreatment  may  be 
needed  after  4  to  6  weeks  Baci- 
tracin methylene  disalicyiate  as 
provided  by  046573  in 
§510,600(0)  of  this  chapter 


[i]  Cattle 
fnllows: 


-(i)  Conditions  of  use  are  as 
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Amount  fenbendazole  m 
grams  per  ton 


Combination  in  grams  per  ton 


(A)  5  mg  kg  body 
weight  '2.27  mg/lb). 


(B)  5  mg'kg  body 
weight  (2  27  mg  lb)  in 
a  free-choice  feed. 


Indications  for  use 


Limitations 


Sponsor 


For  the  remova  and  co"t-0'  :* 
lungworms  ■  Dictyocauius 

viv^rus).  barberpole  worms 
(Haemonchus  con>o'tus<  O'ow- 
stomach  worms  <  Os'e^.agia 
ostenagh  small  sionac-  A'O'-ms 
( Tnchosnongyius  axei); 

hooKworms  ■Bur^csiomum 

pnieootomum)  ihread-necKec  in- 
testinal worms  ,  Nemaioairus 
helvetianus)  small  intestinal 
worms  iCooperia  oncophora  and 
C.  punctata)  bankrupt  worms 
( Tnchos'rongvlus  COlubnfcmiis). 
and  noduia'  AO"ns 

{Oesopnagosto^um'  rad.a!^^ 

As  in  paragraph  (e)(3)(i)(A)  of  this 
section. 


Feed  as  sole  ratio"  <or 
one  day  Do  not  use 
A-ithin  1 3  days  of 
slaughter. 


Formulate  as  specified 
in  paragraph  (e)(3)(ii) 
of  this  section.  Feed  a 
total  of  5  mg  c' 
fenbendazole  pe-  ^5 
(2.27  mg/Ib)  of  body 
weight  to  cattle  over  a 
3-  to  6-day  period 
Retreatment  may  be 
needed  afle'  4  to  6 
weeks  Do  not  slaugh- 
ter within  13  days  fol- 
lowing last  treatment. 


057926 


057926 


(ii)  Formulate  tor  u^e  as  a  free-choice 
cattle  feed  as  m  paragraph  (ej(3)(i)(Bj  of 
this  section  us  follows: 


Ingredient' 


Ingredient^ 


Percent 


International 
feed  No 


(A)  Ingredient   ... 

Copper  sul 
fate 

Dried  Cane 
Molasses 

Mono- 
sodium  phos- 
phate 

Salt  (sodium 
chlonde)  

Zinc  sulfate 


Species/Class 


(i)  Feral  swme  iSus 
scrofa) 


(ii)  Ruminants  (sub- 
family Antilopinae. 
Hippotraginae, 
Capnnae) 


0  45 


3.12 


59.00 

0  76 


6-O1-720 


4-04-695 


6-04-288 

6-04-152 
6-05-556 


fenbendazole 
Type  A  article 

(20%) 

(B)  Ingredient:  ... 

Dicalcium 
phosphate   

Limestone  .. 

Magnesium 
oxide       

Zinc  sulfate 

Copper  sul- 
♦ate 

Potassium 
iodide   


-'e'cen! 


International 
feed  No 


5.51 


32  3-^  6-OO-O80 

•"13         6-02-632 


9  79 
•>  4~ 

C  29 

0  0098 


6-02-756 
6-05-556 

&-01-72C 

6-03- "sg 


inqreoieni'' 


Percent 


inie'-national 
feed  NJo. 


Dned  Cane 

Molasses  

Selenium  .... 
Salt        

Penoenaazoie 
"^vpe  A  article 
.20=^  = 


>'-.~f)'^~ 


0  98 

0  0002 

35  93  k-CA-  ■  52 


2.09 


Amount 

fenbendazole 


3  mg'kg  day  for 
3  days  , 


2  5  mg'kg  day 
for  3  days.. 


'The    content    of    any    added    vitamin    and 

trace  mineral  may  be  vaned  howeve'  thev 
should  be  comparable  !c  those  usea  by  the 
firm  for  other  free<ho)ce  teeds  Formulatior 
modifications  require  FDA  approva  pnc  tc 
marketing  The  amount  o*  seienijm  ^^lust  com- 
ply with  published  regulations 

'4'  7.no  and  wild  lite  animals. 


Indications  for  use 


Limitations 


f-or  the  removal  and  control  o*  Kid- 
ney worm  iStephanurus 
dentatus)  roundworm  i  Ascans 
Suum)  nodular  worm 
(OesoDtiagostomurn  aentatum) 

For  the  removal  and  control  of 
small  stomach  worm 

(Tnchostrongyius    spp  i     thread 
necked  intestinal  worm 

(Nematodirus  spp  l  barberpole 
worm  {Haemonchus  spp  i 
whipworm  i  Tnctiuns  spp). 


Use  as  complete  feed  Pnor  with- 
drawal ot  feed  or  water  is  net 
necessa'\  Retreatment  may  be 
required  m  6  weeks  Do  not  use 
14  days  be*ore  or  dunng  the 
hunting  season 

Use  as  complete  feed  Pno^  with- 
drawal of  feed  or  water  is  noi 
necessary  Retreatment  may  be 
required  m  6  weeks  Do  not  use 
14  aays  before  or  dunng  the 
hunting  season 


Sponsor 


05^926 


057926 


I  - 
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Species^Class 


Amount 
tenbendazole 


Indications  for  use 


Limitations 


Sponsor 


(HI)  Rocky  mountain  big- 
horn sheep  ( Ovts  c 
canadensis) 


10  mg/kg/day  for     For   the   removal   and   control   of 
3  days  .  ;      Protostrongytus  spp 


Use  as  complete  feed  Pnor  with- 
drawal of  feed  or  water  is  not 
necessary  Retreatment  may  be 
required  in  6  weeks  Do  not  use 
14  days  before  or  during  the 
hunting  season 


057926 


Dated:  November  9,  2001. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
IFR  Dor  01-2^:^.12  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4, 19,  24,  194,  250  and 
251 

[T.D.  ATF-470  RE:  T.D.  ATF-398,  Notice  No. 
859,  Notice  No.  869,  T.D.  ATF-418.  Notice 
No.  881  and  T.D.  ATF-430] 

RIN1512-AB71 

Hard  Cider,  Semi-Generic  Wine 
Designations,  and  Wholesale  Liquor 
Dealers'  Signs  (97-2523) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury 

ACTION:  Final  rule  (Treasury  decision). 


SUMMARY:  Thi^  rule  finalizes  teraporant' 
regulation.s  related  to  semi-generic 
designations  on  wine  labels  and 
wholesale  liquor  dealers'  signs.  This 
rule  also  finalizes  some  of  the  temporary 
regulations  concerning  hard  cider,  and 
amends  others. 

DATES:  Effective  date:  January  25,  2002. 

Comphiincp  date:  Compliance  with 
the  amendments  to  hard  cider  labeling 
requirements  in  27  CFR  4.21  and 
24  2.57(aj  is  not  mandatory  until  Mav 
27.  2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D  Ruhf,  Regulations  Division, 
650  Massac:husetts  Avenue.  NW.. 
Washington.  DC  20226;  (202)  927-8202; 
or  mdruhf@atfhq.atf,treas.gov, 
SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  implements  some  of 
the  provisions  of  the  Taxpayer  Relief 
Act  of  1997,  Pub.  L.  105-34.  specifically 
the  sections  that  amended  the  Internal 
Revenue  Code  (26  II.,S.C.,  'the  IRC')  to: 

— Create  a  wine  excise  tax  category'  for 
hard  cider  (sec.  908). 

— List  semi-generic  designations  for 
wine  (sec.  910).  and 


— Repeal  the  requirement  for 
wholesale  dealers  in  liquors  to  post 
signs  (sec.  1415). 

The  definition  of  hard  cider  in  Public 
Law  105-34  was  amended  by  section 
6009  of  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998, 
Pub.  L.  105-206,  as  we  will  discuss 
later. 

On  August  21,  1998,  ATF  issued  a 
temporary  rule.  T.D.  ATF-398  (63  FR 
44779).  to  implement  various  sections  of 
Public  Law  105-34.  On  the  same  day. 
ATF  issued  a  notice  of  proposed 
rulemaking.  Notice  No.  859  (63  FR 
44819),  inviting  comments  on  this 
temporary  rule  for  a  60  day  period.  In 
response  to  requests  from  the  industry, 
ATF  reopened  the  comment  period  for 
an  additional  30  days  on  November  6, 
1998.  by  Notice  No.' 869  (63  FR  59921). 
We  will  discuss  our  proposals,  the 
public  comments,  and  our  decisions 
below. 

Temporan,'  Rule,  Comments  and 
Decision  on  Semi-generic  Designations 

Section  910  of  Public  Law  105-34 
amended  26  U.S.C.  5388  by  adding  a 
new  subsection  (c),  Use  of  semi-generic 
designations,  which  generally  parallels 
the  language  of  27  CFR  4.24  on  the  same 
subject,  but  places  the  existing  list  of 
semi-generic  designations  outside  the 
discretion  of  the  Secretary. 

Since  the  IRC  regulations  concerning 
wine  labeling  appear  in  27  CFR  24.257, 
we  amended  that  regulation  to 
incorporate  the  wording  of  26  U.S.C. 
5388,  concerning  the  use  of  semi- 
generic  wine  designations.  Additionally, 
we  incorporated  the  standards  of 
identity  for  wines  under  27  U.S.C.  205 
by  reference  in  this  section.  Finally,  we 
placed  a  cross-reference  to  this  new  rule 
in  §4.24. 

Since  the  rules  for  use  of  semi-generic 
designations  have  been  made  part  of  the 
IRC,  the  rules  apply  to  all  wines, 
including  wines  that  contain  less  than  7 
percent  alcohol  by  volume  and  to  wines 
sold  only  in  intrastate  commerce. 

The  use  of  semi-generic  designations 
on  wine  labels  was  the  subject  of  two 
comments.  Peter  M.  Brody  of  Ropes  & 
Gray,  writing  on  behalf  of  tJie  Institut 
National  des  Appellations  d'Origine 
(INAQ)  objected  to  "entrenching"  the 


U.S.  policy  of  allowing  use  of  the  names 
champagne,  chablis.  burgundy  and 
sauternes.  on  wines  made  outside 
France.  Jean-Christophe  Paille. 
Counselor  for  Agriculture  of  the 
Ambassade  de  France  aux  Etats-Unis, 
made  the  same  objection.  However, 
these  objections  were  to  the  underlying 
statute  and  not  to  the  regulatory  changes 
made  as  a  result.  Therefore,  we  are 
adopting  the  language  of  the  temporary 
rule  in  this  final  regulation. 

Temporary  Rule.  Comments  and 
Decision  on  Wholesale  Dealers'  Signs 

Section  1415  of  Public  Law  105-34 
repealed  the  requirement  for  wholesale 
dealers  in  liquor  to  post  signs 
identifying  their  premises  and  made 
conforming  changes  to  sections  of  the 
law  which  referenced  that  requirement. 
In  the  temporary  rule.  ATF  amended  the 
Liquor  Dealers'  regulations  bv  removing 
§§  194.239  through  194.241.  which 
relate  to  this  requirement.  This  change 
received  no  comments,  so  we  are 
adopting  the  language  of  the  temporary 
rule  in  this  final  regulation. 

Hard  Cider 

The  Taxpayer  Relief  Act  of  1997,  Pub. 
L.  105-34.  was  enacted  on  August  5. 

1997.  Section  908  added  a  new  tax  class 
(6)  for  wine,  called  "hard  cider."  to  26 
U.S.C.  5041  and  imposed  a  new  rate  of 
tax  on  hard  cider  as  follows: 

On  hard  cider  (which  is  a  still  wine) 
derived  primarily  from  apples  or  apple 
t:oncentrate  and  water,  containing  no  other 
fruit  product,  and  containing  at  least  one-half 
of  1  percent  and  less  than  7  percent  alcohol 
by  volume.  22. R  cents  per  wine  gallon. 

The  phrase  in  brackets  was  added  by 
section  6009  of  the  Interna!  Revenue 
Service  Restructuring  and  Reform  Act  of 

1998,  Pub.  L.  105-206,  enacted  July  22, 
1998,  and  effective  as  if  it  were  part  of 
Pub.  L.  105-34. 

In  the  temporary  rule.  ATF  added  a 
definition  of  hard  cider  to  the  wine 
regulations  and  made  other  changes  to 
the  wine  production  and  labeling 
regulations.  In  associated  Notice 
Number  859,  ATF  invited  comments  on 
the  definition  of  hard  cider  established 
in  the  temporary  rule.  We  noted  there 
were  numerous  traditional  ways  of 
making  fermented  cider,  some  of  which 
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may  not  fit  the  definition  of  hard  cider 
provided  in  the  temporary  rule  We 
invited  comments,  including  citations  of 
standard  references  on  cider  making,  on 
whether  adjustments  to  the  definition  of 
hard  cider  are  warranted. 

The  portion  of  the  temporary  rule 
related  to  cider  generated  48  comments 
on  our  definition  of  cider  and  the 
labeling  rules.  In  particular,  many 
commenters  expressed, concern  that  the 
labeling  rules  for  hard  cider  in  T.D. 
ATF-398  did  not  allow  appropriate 
designation  of  their  products.  Therefore, 
on  September  27.  1999.  ATF  published 
T.D.  ATF-418  (64  FR  51896)  postponing 
the  labeling  compliance  date  for  the 
rules  in  T  D  ATF-398  for  one  year.  At 
the  same  time,  we  published  Notice  No. 
881  (64  FR  51933)  to  solicit  comments 
on  alternative  labeling  rules,  ATF 
subsequently  published  T.D.  ATF-430 
(65  FR  57734)  postponing  the  labeling 
compliance  date  until  January  31.  2001, 
Our  proposals  and  the  public  comments 
on  both  the  original  temporary  rule  and 
the  later  notice  related  only  to  labeling 
will  be  summarized  and  discussed 
below  as  background  for  this  final  rule. 

Tax  Rate  and  Credit  Information; 
Temporary  Rule.  Comments  and 
Decisions 

Public  Law  105-34  created  a  new  tax 
rate  that  applied  to  hard  cider  removed 


from  bond  on  or  after  October  1 .  1997. 

This  law  also  amended  the  small 
producer's  wine  tax  credit  allowed  by 

26  U.S.C.  5041(c)  to  provide  for  a  5.6 
cent  credit  on  hard  cider  removed  bv 
small  producers  This  credit  has  the 
effect  of  reducing  the  net  tax  paid  on 
hard  cider  by  a  small  domestic  producer 
to  17  cents,  the  equivalent  of  the  lowest 
tax  available  to  domestic  producers  for 
still  wine  under  14  percent  alcohol  by 
volume  (Si. 07  tax  less  SO. 90  credit).  As 
with  the  full  90  cent  credit  applicable  to 
other  wines,  the  hard  cider  credit  of  5  6 
cents  per  gallon  is  reduced  by  1  percent 
(S. 00056  per  gallon)  for  each  thousand 
gallons  of  wine  over  150.000  gallons 
which  are  produced  in  a  year  The  full 
tax  rate  is  reached  at  the  250.000  gallon 
annual  production  level.  We  amended 

27  CFR  24.278.  which  implements  the 
tax  credit  for  small  domestic  producers, 
to  reflect  the  change, 

Commenter  Jeffrey  House  of 
California  Cider  Company.  Inc.  noted 
that  "Hard  cider  is  marketed  like  beer 
and  merchandised  next  to  beer  It  is 
fermented  like  wine  but  at  less  than  half 
the  volume  of  alcohol.  It  is  unfair  and 
illogical  that  a  small  beer  producer  is 
allowed  up  to  18  million  gallons  before 
a  new  tax  bracket  and  a  cider  null  that 
produces  *   *    *   hard  apple/pear  cider 
is  only  allowed  100.000  before  a  very 
substantial  tax  change  ' 


Mr.  House  correctly  notes  that  the 
reduced  tax  rate  for  small  domestic 
brewers  applies  to  the  first  60.000  31- 
gallon  barrels  per  year  (1.86  million 
gallons),  whereas  the  small  domestic 
wine  producers  tax  credit  applies  only 
to  the  first  100.000  gallons  per  year  Mr. 
House's  comment  relates  to  a  distinction 
that  exists  in  the  law.  so  we  are  unable 
to  change  the  regulations.  No  other 
comments  related  directly  to  either  the 
tax  rate  or  the  credit  provisions,  so  we 
are  adopting  these  provisions  in  the 
final  rule  without  any  change. 

Changes  Related  To  Wine  and  Flavor 
Credit;  Temporary  Rule,  Comments  and 
Decisions 

In  T.D.  ATF-398.  we  reworded  the 
regulations  related  to  the  wine  and 
flavor  credit  allowed  against  distilled 
spirits  tax  under  26  U.S.C.  5010.  We 
made  these  changes  to  clarif\-  that  the 
new  still  wine  category  of  hard  cider 
was  not  eligible  for  the  wine  and  flavor 
credit  No  comments  were  received  on 
these  changes,  so  they  are  adopted  in 
the  final  rule. 

Definition  of  Hard  Cider 

ATF  took  the  statutor\  definition  of 
"hard  cider"  eligible  for  the  new  tax  rate 
and  placed  it  in  the  regulations  We 
added  detail  and  clarification  as 
follows: 


26  U.SC. 5041  (b)(6) 


Temporary  27  CFR  24  10  "hard  ckJer" 


a  still  wine  

denved   pnmarily   from   apples   or   apple   con 
centrate  and  water 


(same) 

pnmanty  from  apples  or  apple  concentrate  and  water  (apple  )uice  or  ttie  equivalent  amount  ot 
concentrate  reconstituted  to  the  onginal  bnx  of  the  juce  pnor  to  concentration,  must  rep- 
resent more  than  50  percent  of  the  volume  of  the  finished  product) 

containing  no  other  fruit  product  containing  no  other  fruit  product  nor  any  artificial  product  which  imparls  a  faiit  flavor  other  than 

apple 
containing  at  least  one-half  of  1   percent  and     (same) 
less  than  7  percent  alcohol  by  volume. 


(no  provision) 


having  the  taste  aroma,  and  charactenstics  generally  annbuted  to  hard  cider,  and  sold  or  of- 
fered for  sale  as  hard  cider  and  not  as  a  substitute  for  any  other  alcohol  product 


Each  element  of  the  regulaton' 
definition  was  the  subject  of  comment. 

Ten  commenters,  all  distributors  of 
cider  and  other  alcohol  beverages, 
specifically  advocated  adopting  the 
VVashington  State  definition  of  cider, 
which  they  quoted  as; 

Hard  cider  means  table  wine  that  contains 
not  less  than  one-half  of  one  percent  of 
alcohol  by  volume  and  not  more  than  seven 
percent  of  alcohol  by  volume  and  is  made 
from  normal  alcoholic  fermentation  of  the 
juice  of  sound  npe  apples  and  pears.  Hard 
cider  includes,  but  is  not  limited  to  flavored, 
sparkling,  or  carbonated  cider  and  cider  from 
condensed  apple  or  pear  must. 

Other  commenters  addressed  only 
specific  elements  of  the  definition.  We 


will  summarize  the  comments  and  our 
decision  for  each  element  separately 

"Still" — Temporary  Rule,  Comments 
and  Decision 

First,  the  regulatory  definition 
specifies  that  hard  cider  is  a  still  wine, 
as  stated  in  26  U.S.C.  5041(b)(6).  The 
commenters  supporting  ATF  adoption 
of  similar  rules  to  the  Washington  State 
definition  noted  that  it  allowed 
carbonation  of  cider  In  addition,  e-mail 
commenter  Dan  Burick  expressed 
support  for  a  modest  amount  of 
carbonation  in  hard  cider,  equivalent  to 
the  carbonation  in  microbrews.  ATF  is 
precluded  from  even  considering  such  a 
change,  since  the  statute  limits  the 
application  of  the  hard  cider  tax  rate  to 


still  wine  In  this  final  rule,  we  continue 
to  specify  that  hard  cider  is  a  still  wine 
The  law  defines  still  wine  as  wine  that 
contains  not  more  than  0.392  gram  of 
carbon  dioxide  per  hundred  milliliters 
of  wine. 

"Primarily  from  .Apples" — Temporary- 
Rule.  Comments  and  Decision 

We  interpreted  the  statuton.-  phrase 
"derived  primarily  from  apples  or  apple 
concentrate  and  water"  to  mean  that 
apple  juice,  or  the  equivalent  amount  of 
concentrate  reconstituted  to  the  original 
brix  of  the  juice  prior  to  concentration, 
must  represent  more  than  50  percent  of 
the  \-olume  of  the  finished  product.  We 
note  the  Washington  State  definition, 
supported  by  ten  commenters,  does  not 
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contain  a  requirement  for  a  minimum 
percentage  of  apple  juice,  as  we  did  in 
our  temporary  rule.  When  we  set  a 
threshold  for  apple  juice  content  as  part 
of  the  regulator\'  definition  of  hard 
cider,  we  did  so  in  an  effort  to 
implement  the  statutory  requirement 
that  hard  cider  be  made  "primarily  from 
apples."  Although  one  commenter 
stated  that  he  believed  95%  apple  juice 
should  be  the  minimum,  we  recognize 
that  one  traditional  method  of  making 
hard  cider  involves  diluting  apple  wine 
(approximately  12%  alcohol)  with  juice, 
concentrate  and  water,  or  other  non- 
alcoholic ingredients  to  a  final  strength 
of  6  to  7  %  alcohol.  We  also  consulted 
dictionary  definitions  of  the  word 
"primarily",  which  yielded  synonyms 
such  as  "mainly"  "chiefly,"  and  "for  the 
most  part." 

Several  other  commenters  objected  to 
any  use  of  concentrate  in  production  of 
hard  cider;  however,  the  statutory 
definition  of  hard  cider  specificallv 
allows  the  use  of  concentrate.  In  all 
other  wine  regulations,  reconstituted 
concentrate  is  treated  the  same  as 
unconcentrated  juice. 

Several  commenters  stated  that  50% 
was  too  high  a  requirement  for  apple 
juice.  Nicholas  Bradstock  of  the  UK 
National  Association  of  Cider  Makers, 
stated  that  a  "parallel  exists  with  beer 
where  the  characterising  ingredient  is 
malt,  but  the  malt  levels  may  often  be 
at  less  than  50%  of  the  extract  material 
in  beer." 

In  view  of  the  comments  on  both 
sides  of  the  question,  we  consulted  the 
legislative  historv'.  When  they 
mtroduced  S.  475.  the  bill  that 
eventualK  hei  ame  the  hard  cider  tax. 
Senator  lames  leffords  of  Vermont  noted 
it  was  "designed  to  increase 
opportunities  for  the  apple  industry  in 
the  L'nited  States,"  and  Senator  Patrick 
Leahy  of  Vermont  noted  he  had 
"received  letters  from  officials  at  state 
agriculture  departments  from  across  the 
nation — Arizona.  Connecticut.  Georgia. 
Maine.  Massachusetts.  New  Hampshire, 
New  York.  Pennsylvania.  Vermont  and 
Virginia — supporting  the  taxing  of  draft 
cider  at  the  beer  rate  because  this 
change  would  allow  apple  farmers  in 
their  States  to  reap  the  benefits  of  an 
expanded  culled  apple  market."  That 
expressed  intent,  together  with  the 
choice  of  the  word  "primarily"  in  the 
version  of  the  law  that  was  finally 
enacted,  leads  us  to  adopt  the  definition 
of  "primarily"  in  the  temporary  nile, 
unchanged,  in  this  document. 


"Containing  No  Other  Fruit  Product"  " 
Temporary  Rule,  Comments  and 
Decision 

The  Act  defined  hard  cider  as 
"containing  no  other  fruit  product."  In 
the  regulatory  definition.  ATF 
interpreted  that  to  mean,  "containing  no 
other  fruit  product  nor  any  artificial 
product  which  imparts  a  fruit  flavor 
other  than  apple."  In  the  accompanying 
notice,  we  acknowledged  that  some 
cider  njakers  were  experimenting  with 
apple  ciders  flavored  with  other  fruits, 
much  as  craft  brewers  experiment  with 
different  ingredients,  including  fruit. 
However,  the  statutory  language 
expressly  precludes  the  addition  of  any 
other  fruit  product  to  hard  cider. 

The  Wasnington  State  definition 
recomiiiended  as  a  model  by  ten 
commeinters  allows  apple  or  pear  juice 
as  a  base  and  includes  flavored  cider.  In 
addition  to  those  commenters,  21 
commenters  stated  they  believed  fruit 
flavors  should  be  allowed  in  hard  cider 
One  commenter,  Cheryl  Lau,  of 
Transportation.  Inc.,  submitted  letters 
from  Senators  James  Jeffords  and  Patrick 
Leahy  of  Vermont  and  Representative 
Richard  Neal  of  Massachusetts,  all  of 
whom  sponsored  bills  to  allow  cider  its 
own  tax  rate,  and  from  former  Senator 
Bob  Dole.  These  letters  were  originally 
sent  to  ATF  before  the  issuance  of  the 
temporary'  rule.  In  response  to  the 
publication  of  the  temporary  rule  and 
the  associated  notice,  we  also  received 
comments  concerning  flavored  cider 
from  Senator  Harry  Reid  of  Nevada  and 
Representative  Michael  D.  Crapo  of 
Idaho  These  legislators  expressed 
concern  that  ATF  was  too  restrictive  in 
its  interpretation  of  the  statute.  They 
stated  that  they  believed  a  fermented 
apple  cider  could  contain  a  minor 
amount  of  some  other  fruit  flavor  vet 
retain  its  cider  character  and  remain 
eligible  for  the  hard  cider  tax  rate. 
Senators  Jeffords  and  Leahy,  in  the 
April  23.  1998,  letter  submitted  by  Ms. 
Lau,  said  they  "hope  [ATF]  will  adopt 
a  definition  of  hard  cider'  which  does 
not  bar  the  addition  of  post- 
fermentation  fruit  flavorings." 
Representative  Crapo  expressed  concern 
on  behalf  of  American  cidermakers 
because  he  believed  ATF's  regulatory 
definition  of  hard  cider  would  favor 
imports  of  traditional  all-apple  cider  at 
the  expense  of  the  vitality  of  the 
American  industry.  He  notes  that  the 
restrictive  definition  of  cider  'is  at  odds 
with  the  historical  nature  of 
cidermaking  in  the  U.S."  He  cites  the 
book  The  Art  of  Cider  Making  by  Paul 
Correnty.  as  an  example:  "Raspberries 
have  always  held  a  special  place  in  the 
cellars  and  casks  of  cidermakers. "  We 


did  not  receive  any  comments  from 
legislators  expressing  the  opposite  view. 

Other  commenters  who  favor  allowing 
fruit  flavors  in  hard  cider  included 
cidermakers.  distributors,  a  State 
legislator  (Don  Perata  of  the  California 
Assembly),  and  a  publisher  (Thomas  E. 
Dalldorf.  Sr.  of  CeU^brator  Beer  News). 
Mr.  Dalldorf  noted  the  omission  of  fruit 
flavored  ciders  "would  adversely  affect 
producers  and  consumers  alike."  Some 
of  the  producers  and  distributors 
commenting  on  this  issue  noted  that 
cider  has  the  same  alcohol  content  as 
beer  and  is  generally  marketed  in 
competition  with  beer.  Fruit-flavored 
beers  are  taxed  at  the  same  rate  as 
conventional  beers  (SO. 584  per  gallon), 
yet  if  cider  producers  add  flavors  to 
their  cider,  their  tax  would  rise  from 
,S0.226  to  the  "table  wine"  rate  (SI. 07 
per  gallon). 

Other  commenters  did  not  discuss 
fruit  flavors  in  general,  but  said  thev 
believed  some  pear  juice  should  be 
allowed  in  cider.  Jean-Christophe  Paille. 
Counselor  for  Agriculture  of  the 
Ambassade  de  France  aux  Etats-Unis. 
noted  that  French  regulations  authorize 
the  use  of  pear  must  in  apple  cider  "for 
purpose  of  gustative  quality."  Nicholas 
Bradstock  of  the  National  Association  of 
Cider  Makers  (NACM.  representing  UK 
cider  makers)  and  Jeffrev  House  of 
California  Cider  Company  expressed  the 
view  that  perry  (wine  derived  from 
pears)  should  be  given  equal  tax 
treatment  with  cider  since  the  two 
products  are  so  similar.  Only  one 
commenter.  Brian  Black  of  Black  & 
Fagan  Cider  Co..  supported  the 
complete  prohibition  on  other  fruit 
flavors,  saying  "wine  coolers  exist  for 
that  category."  Representative  Neal.  in 
his  March  !>.  1998.  letter  to  ATF. 
supported  the  idea  of  fruit  flavored 
ciders,  but  noted  the  need  for  a 
distinction  between  an  eligible  product 
marketed  as  cider  and  ineligible 
products  marketed  as  "a  fruit  flavored 
wine  cooler  which  was  produced  with 
an  apple  wine  base." 

Altnough  the  law  specified  "no  other 
fruit  product,"  ATF  interpreted  this  to 
mean  no  artificial  fruit  flavors,  either. 
Our  basis  for  making  that  decision  was 
the  legislative  history  of  the  Taxpayer 
Relief  Act  of  1997.  Public  Law  105-34. 
contained  in  the  General  Explanation  of 
Tax  Legislation  Enacted  in  1997  (the 
"Blue  Book")  published  by  the  Joint 
Committee  (JCS-23-97.  Government 
Printing  Office  ISBN  0-16-055897-2), 
which  said. 

Once  fermented,  eligible  hard  cider  mav 
not  be  altered  by  the  addition  of  other  fruit 
juices,  flavor,  or  other  ingredient  that  alters 
the  flavor  that  results  from  the  fermentation 
process.  Thus,  for  example,  cider  fermented 
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from  apples,  but  which  has  raspberry  flavor 
added  to  it  prior  to  bottling  and  marketing  to 
the  public,  will  not  be  eligible  for  the  22.6 
cents-per-gallon  tax  rate. 

Further,  we  do  not  believe  it  was 
Congress's  intent  to  provide  a  tax 
incentive  for  use  of  artificial  ingredients 
in  preference  to  real  ones. 

Finallv.  H.P.  Bulmer  North  America 
suggested,  in  its  comment,  that  ATF  has 
the  authority  to  make  a  de  minimis  rule 
that  would  allow  a  small  amount  of  fruit 
flavor  in  hard  cider.  They  cited  court 
cases  recognizing  administrative 
discretion  inherent  in  a  statutorv 
scheme  to  allow  de  minimis  rules 
despite  the  absence  of  such  an 
allowance  in  the  statute,  and  to  allow  a 
de  minimis  maximum  in  accordance 
with  congressional  intent  even  when  the 
statute  is  absolute. 

In  the  present  case.  ATF  does  not 
have  discretion  to  set  de  minimis 
exceptions  to  the  statutory  definition  of 
hard  cider,  which  proscribes  the  use  of 
any  fruit  product  other  than  apples. 
First,  the  Blue  Book  reveals  Congress' 
expressed  intent  to  limit  the  fruit 
component  of  hard  cider  to  apples  as 
reflected  in  its  statement  that  hard  cider 
must  be  "fermented  solely  from  apples 
or  apple  concentrate  and  water, 
containing  no  other  fruit  product"  and 
that  post  fermentation  processing  mav 
not  include  the  addition  of  other  fruit 
juices  or  flavors  prior  to  bottling  and 
still  be  eligible  for  the  22.6  cents-per- 
gallon  rate.  In  addition,  when  Congress 
revisited  the  hard  cider  provisions  in 
Public  Law  105-206,  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act,  it  declined  to  allow  other 
fruit  products  despite  the  fact  that  this 
ver\'  issue  had  been  raised.  These 
factors  present  a  statutory  scheme 
indicating  that  Congress  intended  that 
hard  cider  would  not  be  composed  of 
any  fruit  product  other  than  apples. 
Finally,  we  note  that  the  examples  cited 
in  the  Bulmer  comment  differ  from  our 
situation  in  that  the  fruit  flavorings, 
while  small  as  a  percentage  of  the  total 
product,  would  change  the  character  of 
the  product  enough  so  that  the  product 
would  be  described  as.  for  instance, 
"raspberry  flavored  apple  cider."  and 
not  "apple  cider."  We  are  adopting  this 
part  of  the  temporary  rule  without 
change. 

Other  Flavors  in  Hard  Cider 

Mr.  House  expressed  concern  that  his 
cyser  (apple  cider  mixed  with  honev)  or 
his  mulled  cider  (fla\ored  with  spices) 
might  not  be  eligible  for  the  hard  cider 
tax  rate.  Flavoring  materials  will  onlv 
affect  the  tax  classification  of  hard  cider 
if  they  are  derived  from  or  impart  the 
flavor  of  a  fruit  other  than  apple. 


Products  that  are  otherwise  eligible  for 
the  hard  rider  tax  rate  may  be  flavored 
with  honey  or  spices,  to  use  Mr.  House's 
examples,  without  affecting  the  tax.  We 
did  not  make  any  regulatory  changes 
related  to  this  question. 

Wine  Treating  Materials 

Although  we  did  not  address  other 
wine  ingredients  in  the  regulatorv' 
language  of  the  temporary  rule,  we 
asked  in  the  notice  if  the  prohibition  on 
"other  fruit  products  "  should  be 
interpreted  to  restrict  use  of  authorized 
wine  treating  materials  or  sugars  that 
were  derived  from  fruits  other  than 
apple.  We  noted  that  some  wine  treating 
materials,  such  as  tannin  or  citric  acid, 
may  be  derived  from  fruit  other  than 
apples.  Mr.  Daniels  of  Green  Mountain 
Cidery.  Stephen  Swift.  Export  Manager 
of  Matthew  Clark  Brands,  Ltd.,  Paul 
Thorpe  of  E.  &  J.  Gallo  Winery  and  Mr. 
Bradstock  of  NACM,  expressed  support 
for  continued  acceptance  of  citric  acid 
and  sugars  as  wine  treating  materials 
and  not  as  fruit  additives.  Mr.  Thorpe 
noted  that,  despite  their  names,  "citric  " 
acid  and  "fructose  "  sugar  mav  be 
derived  from  sources  other  than  fruit. 
Scott  Benson,  an  independent  cider 
distributor,  said  he  thought  if  fruit 
flavored  ciders  were  not  eligible  for  the 
cider  tax  rate,  then  citric  acid  and  fruit 
derived  sugars  should  not  be  allowed  in 
cider,  either.  After  reviewing  these 
comments,  we  have  decided  not  to 
restrict  the  use  of  approved  wine 
treating  materials  in  cider.  We  believe  it 
would  be  impractical  to  make  a 
distinction  between  fruit  derived  wine 
treating  materials  and  the  same 
materials  derived  from  other  sources, 
unless  there  were  other  circumstances 
that  indicated  the  producer  was  using 
these  materials  as  flavorings.  Used  as 
directed  in  27  CFR  pari  24.  authorized 
wine  treating  materials  would  not 
imparl  a  fniit  flavor  to  wine  However, 
we  note  that  some  ciders  are  made 
under  approved  formulas  rather  than 
under  the  rules  for  production  of  natural 
wine  in  subparts  F  and  L  of  part  24  In 
approving  such  formulas.  .-^TF  mav 
allow  the  use  of  wine  treating  materials 
at  a  level  beyond  the  amount  necessarv 
to  stabilize  or  adjust  the  aciditv  of  a 
natural  wine.  While  there  is  no  limit  on 
the  amount  of  wine  treating  materials 
that  may  be  used  in  a  formula  wine, 
hard  cider  may  not  contain  treating 
materials  in  amounts  sufficient  to 
impart  a  fruit  flavor  other  than  apple 
and  still  be  taxed  as  hard  cider.  For 
example,  if  a  cider  contained  more  citric 
acid  than  the  amount  allowed  under 
subpart  L.  and  was  labeled  as  "citrus 
flavored.  "  the  product  would  be 
classified  for  tax  purposes  as  a  still  wine 


under  14%  alcohol  by  volume  rather 
than  a  hard  cider.  As  we  will  discuss  in 
more  detail  in  the  background  material 
on  labeling,  we  will  allow  the  use  of  the 
term  "hard  cider"  on  labels  of  products 
that  do  not  belong  to  the  "hard  cider" 
tax  class,  as  long  as  other  information 
on  the  label  allows  us  to  determine  the 
tax  class. 

Alcohol  Content:  Temporary  Rule. 
Comment  and  Decision 

ATF's  regulatory  definition  of  hard 
cider  included  the  phrase  "containing  at 
least  one-half  of  1  percent  and  less  than 
7  percent  alcohol  by  volume."  This 
portion  of  the  definition  comes  directly 
from  the  law  Commenter  Greg 
Kushmerek.  who  identified  himself  as 
someone  who  has  made  hard  cider  in 
the  past,  noted  it  would  be  difficult  for 
a  small  producer  or  hobbyist  to  control 
fermentation  to  prevent  the  cider  from 
exceeding  7%  abv.  The  "less  than  7 
percent"  limit  was  imposed  bv  statute. 
Home  winemakers  mav  produce  any 
type  of  wine,  subject  to  the  limitations 
in  24.75,  Wine  for  personal  or  family 
use.  so  they  will  not  be  affected  by  the 
7%  alcohol  limit  for  hard  cider.  For 
commercial  producers,  the  tolerances  as 
to  alcohol  content  already  in  wine 
regulations  at  24.257  will  apply  to  cider 
as  well.  This  portion  of  the  definition  is 
adopted  without  change  from  the 
temporary'  rule. 

'Characteristics  Generally  Attributed  To 
Hard  Cider  " — Temporary  Rule, 
Comments  and  Decision 

ATF  concluded  the  definition  bv 
stating  that  hard  cider  must  have  the 
taste,  aroma  and  characteristics 
generally  attributed  to  hard  cider,  and 
that  it  must  be  sold  or  offered  for  sale 
as  hard  cider.  In  its  comment.  Green 
Mountain  Cidery  noted  that  "there  are 
currently  no  agreed  subjective  taste, 
aroma  or  characteristic'  profiles  within 
the  industry  for  cider."  We  recognize 
that  hard  cider  ma\  be  made  and 
presented  a  number  of  different  ways. 
The  limitations  were  added  to  insure 
that  products  eligible  for  the  hard  cider 
tax  rate  would  not  be  confused  with 
other  types  of  be\erages  that  are  subject 
to  different  tax  rates,  such  as  malt-based 
"coolers." 

Conclusions  on  Definition  of  Hard  Cider 

Senator  Leahy,  when  he  introduced  S. 
475.  said. 

Draft  cider  is  one  of  the  oldest  categories 
of  alcoholic  beverages  in  North  America. 
Back  in  Colonial  times,  nearly  every 
innkeeper  served  draft  cider  to  his  or  her 
patrons  during  the  long  winter.  In  fact, 
through  the  19th  Century .  beer  and  draft 
cider  sold  equally  in  the  United  Slates. 


! 
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RtM:ently.  draft  cider  ha.s  made  a  comeback 
in  the  I'nited  States  and  around  the  world. 
Our  tax  law.  however,  unfairly  ta.xes  draft 
cider  al  a  much  higher  rale  than  beer  despite 
the  two  beverages  sharing  the  same  alcohol 
level  and  cxinsumer  market.  This  tax 
treatment.  I  believe,  creates  an  artificial 
barrier  to  the  growth  of  draft  cider.  Our 
legislation  will  correct  this  inequit\ 

In  his  comment  on  the  temporary 
rule.  Richard  G.  Burge  of  VVyder's  Cider 
said.  "We  fail  to  understand  how  it  is 
that  our  hard  ciders  will  not  only  be 
unable  to  enjoy  the  lower  tax  rate,  but 
will  also  be  completely  shut  out  of  the 
very  product  category  that  we  helped  to 
establish*    *    *.  We  believe  the  rules 
should  promote  the  category,  not  choke 
It  •    *    V" 

The  exact  wording  of  the  law 
precludes  ATF"  from  making  the  changes 
in  the  definition  requested  by  so  many 
commenters. 

Labeling  of  Hard  Cider — Temporary 
Rule.  Revised  Notice,  Comments  and 
Decision 

In  T.D.  ATF-398.  ATF  added 
temporary  regulations  for  labeling  hard 
cider.  We  changed  both  the  IRC  and  the 
Federal  Alcohol  Administration  (FAA) 
Act  labeling  rules  to  require  use  of  the 
term  "hard  cider"  on  products  that  are 
taxable  as  hard  cider,  and  prohibit  use 
of  that  term  on  any  other  wine.  We  set 
a  compliance  date  of  February  17.  1999 
(six  months  after  publication),  to  allow 
time  for  producers  to  change  labels  to 
comply  with  the  temporary  rule.  In 
associated  Notice  No.  859.  ATF 
requested  comments  on  the  labeling 
rules.  The  comments  we  received  on  the 
labeling  portion  of  our  temporary  rule 
mdicated  that  we  had  imposed  an 
unintended  and  unnecessary  burden. 

We  learned  there  are  producers  who 
make  ciders  that  are  not  eligible  for  the 
new  tax  rate,  but  who  have  been  using 
the  term  "hard  cider"  to  describe  their 
products.  Their  products  include  apple 
wines  containing  7  percent  or  more 
alc:ohol  by  volume  and  ciders  that 
contain  less  than  7  percent  alcohol  by 
volume  with  other  fruit  flavors.  Since 
such  products  are  excluded  from  the 
definition  of  hard  cider,  we  said  in  the 
temporary'  rule  they  were  not  entitled  to 
be  called  "hard  cider"  on  labels.  The 
producers  and  other  interested  persons 
expressed  concern  that  the  temporary 
rule  would  create  consumer  confusion, 
since  the  word  "hard"  suggests  "hard 
liquor"  or  higher  alcohol  content,  rather 
than  the  meaning  we  gave  it.  Some 
producers  of  wines  eligible  for  the  hard 
cider  tax  rate  stated  they  prefer  to  use 
a  phrase  like  "draft  cider"  or 
"fermented  cider"  on  their  labels  and  in 
their  marketing,  for  the  same  reason. 


ATF  based  the  requirement  in  the 
temporary  rule  on  26  U.S.C.  5368(b), 
which  gives  the  Secretary  of  the 
Treasury  general  authority  to  issue 
labeling  regulations  that  require 
evidence  of  compliance  with  tax  rules. 
The  Secretarv  of  the  Treasury  also  has 
authority  under  the  FAA  Act,  27  U.S.C. 
205(e),  to  prescribe  regulations  to  insure 
that  wines  with  7  percent  alcohol  by 
volume  or  more  are  labeled  or  marked 
to"*   *   *  provide  the  consumer  with 
adequate  information  as  to  the  identity 
and  quality  of  the  products  *   *   *" 

When  we  draftea  the  hard  cider 
labeling  sections  of  the  temporary  rule, 
we  did  not  intend  to  cause  a  hardship 
for  the  industry  or  consumers.  We 
intended  to  maintain  the  current  system 
of  identifying  the  tax  class  of  wine  by 
information  on  the  label.  The  function 
of  ATF's  marking  requirement  is  to 
insure  proper  identification  of  the  wine 
for  tax  purposes,  and  to  inform 
consumers  of  the  identity  of  the 
product.  From  the  comments,  we  saw 
that  the  term  "hard  cider"  has  broader 
meaning  in  the  industry  and  among 
consumers  than  the  definition  given  in 
the  regulations. 

In  light  of  these  comments,  we 
reviewed  our  need  for  tax  identification 
on  the  labels  of  wines.  Although  much 
of  our  work  takes  place  on  wine 
premises  where  supplemental 
information  is  available  to  establish  the 
tax  rate  of  a  given  lot  of  wine,  we 
believe  there  are  times  when  we  must  be 
able  to  tell  the  tax  rate  by  looking  at  the 
label  alone.  However,  we  believed  it 
would  be  possible  to  meet  our  tax 
identification  needs  and  still  allow 
greater  flexibility  for  the  industry.  On 
September  27,  1999,  we  issued  T.D. 
ATF-418  (64  FR  51896)  to  postpone  the 
effective  date  of  the  cider  labeling  rules 
until  September  27,  2000.  and 
associated  Notice  No.  881  (64  FR  51933) 
proposing  alternative  labeling  rules  and 
requesting  public  comments. 

Specifically,  we  proposed  to  remove 
the  amendment  we  made  to  §  4.21(e)(5) 
of  the  FAA  Act  wine  labeling 
regulations.  Part  4  only  applies  to  wines 
that  contain  7%-24%  alcohol  by 
volume.  As  amended,  that  section 
prohibited  the  use  of  the  term  "hard 
cider"  on  any  wine  with  7%  or  more 
alcohol  by  volume.  We  intended  to 
avoid  confusion  between  these  higher 
alcohol  wines  and  wines  in  the  new 
hard  cider  tax  class  by  this  prohibition. 
After  reviewing  the  comments,  we  find 
this  precaution  unnecessary.  We 
believe,  since  hard  cider  with  7%  or 
more  alcohol  by  volume  will  be  marked 
with  the  alcohol  content,  it  will  be  easy 
to  distinguish  the  product  from  a  lower- 
alcohol  hard  cider  eligible  for  the  hard 


cider  tax  rate.  Therefore,  we  will  allow 
use  of  the  term  "hard  cider"  on 
products  over  7%  alcohol  by  volume. 
Second,  we  are  amending  the  IRC 
marking  requirements  in  part  24.  When 
the  new  tax  class  of  hard  cider  was 
established,  we  amended  the  labeling 
rules  to  substitute  the  phrase  "hard 
cider"  for  the  word  "wine"  to  identify 
the  tax  class.  On  IRC  wine  labels,  no 
single  item  of  information  gives  the  tax 
class.  On  conventional  wines,  the  word 
"wine"  and  the  alcohol  content 
(modified  by  the  word  "carbonated"  or 
"sparkling"  if  either  applies)  identify 
the  tax  class. 

For  products  under  7%  alcohol  bv 
volume,  we  want  to  differentiate 
between  ciders  which  are  eligible  for  the 
hard  cider  tax  rate  and  those  which  are 
taxable  as  still  wine  containing  not  more 
than  14%  alcohol  by  volume.  Some 
producers  have  marketed  eligible 
products  as  "draft  cider."  "fermented 
cider"  or  "apple  cider"  and  do  not  wish 
to  use  the  term  "hard  cider"  on  labels. 
Some  producers  have  marketed  mixed- 
fruit  ciders  or  low-alcohol  ciders  that 
are  otherwise  excluded  from  the  current 
definition  of  hard  cider  under  the  name 
"hard  cider"  and  do  not  vsrish  to  rename 
their  products. 

Other  commenters  asked  questions 
that  indicated  labeling  requirements 
were  not  clear  in  the  temporarv'  rule: 

— Does  ATF  require  that  the  words 
"hard  cider"  must  be  inserted  in  the 
brand  name? 

— Where  on  the  label  must  the 
required  information  appear? 

— What  size  type  should  be  used  for 
the  required  information? 

— Do  the  FAA  Act  labeling  rules  and 
standards  of  fill  apply  to  hard  cider? 

To  address  these  concerns,  we 
proposed  several  changes  to  27  CFR 
24.257.  First,  we  proposed  to  adopt  the 
minimum  and  maximum  type  size 
requirements  of  27  CFR  4.38  because 
they  are  already  in  use  by  the  wine 
industry  for  higher  alcohol  products. 
We  did  not  propose  to  specify 
placement  of  information  required  in 
§24.257.  Products  witli  7  percent  or 
more  alcohol  by  volume  will  still  be 
subject  to  the  FAA  Act  rules  covering 
placement. 

We  proposed  to  remove  the 
requirement  that  the  word  "wine"  or  the 
words  "carbonated  wine"  must  be  "part 
of  the  brand  name  or  in  a  phrase  in 
direct  conjunction  with  the  brand 
name."  Information  on  the  kind  of  wine 
may  be  anywhere  on  the  label.  We  also 
proposed  to  add  some  alternative 
labeling  terms  to  reflect  the  industry 
practice  of  calling  products  "cider" 
instead  of  "wine"  on  these  labels.  We 
did  not  propose  to  require  or  restrict  the 
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use  of  words  such  as  'draft", 
"fermented"  or  "hard"  to  identifv 
products  in  the  tax  class  of  hard  cider. 
We  propqsed,  where  the  words  on  the 
label  leave  doubt  as  to  the  tax  class,  that 
cider  makers  must  include  a  reference  to 
the  tax  class  by  section  of  the  law\  For 
example,  hard  cider  must  contain  more 
than  50  percent  apple  juice.  If  a  cider 
contains  less  than  50  percent  apple 
juice,  it  is  taxed  as  a  still  wine  under  14 
percent  alcohol  by  volume,  but  it  may 
still  be  called  cider.  In  order  to  make  it 
clear  that  this  cider  is  taxed  at  Si. 07 
instead  of  SO. 226.  we  will  require  that 
the  label  show  "tax  class  5041(b)(1) 
IRC"  or  an  equivalent  phrase.  This 
wording  is  similar  to  the  wording  of  27 
CFR  25.242.  on  marking  nontaxable 
cereal  beverages.  We  requested  industry 
and  consumer  comments  on  these 
proposals. 

In  response  to  Notice  No.  881.  ATF 
received  four  comments.  Roger  Daniels 
of  Green  Mountain  Cidery  wrote  to 
support  the  proposed  changes,  but 
objected  to  use  of  specific  examples  in 
the  proposed  rule  that  used  the 
temporary  rule's  definition  of  hard 
cider,  which  they  believe  should  be 
changed.  Since  we  have  not  changed  the 
definition,  we  have  retained  the 
examples.  Mr.  Daniels  also  reiterated  his 
request  that  we  clarify  when  FA.\  Act 
labeling  rules  apply  and  when  they  do 
not.  We  have  amended  the  final  rule  to 
include  this  information.  We  have  also 
added  a  reference  to  the  Health  Warning 
Statement,  which  is  required  for  any 
alcohol  beverage  over  '1'  percent 
alcohol,  including  cider.  Richard  G. 
Burge  of  Wyder's  Cider  supported  our 
proposal  to  allow  more  open  use  of  the 
word  cider,  but  objected  to  our  proposal 
that  the  tax  class  should  be  added  to  the 
label.  He  said  the  added  tax  information 
"is  not  meaningful  to  the  consumer  and 
can  be  confusing."  Mr.  Bradstock  of 
NACM  said:  "Ciders  qualifying  as  Hard 
Cider  for  tax  purposes  might  be 
described  in  other  terms.  *   *   *  and  if 
the  tax  class  is  not  clear  from  the 
manner  of  labelling  [sic]  then  this  might 
be  confirmed  by  quoting  the  tax  class  on 
the  label  *   *   *  with  or  without  a 
supplementary  declaration  of  hard 
cider."  Stephen  Swift  of  Matthew  Clark 
Brands.  Ltd..  a  cider  maker  from  the 
U.K..  wrote  to  express  support  for  the 
NACM  comment. 

All  the  commenters  supported  ATF's 
proposal  to  allow  more  flexibility  in 
naming  hard  cider  and  related  products 
Three  of  the  four  also  accepted  ATF's 
suggestion  to  supplement  the  product 
name  with  the  IRC  quote  when  the 
name  and  alcohol  content  alone  do  not 
give  enough  information  to  establish  the 
tax  class. 


In  response  to  Mr.  Burge's  objection  to 
the  use  of  the  IRC  cite  as  tax  class 
identification,  it  is  our  responsibility 
under  the  Internal  Revenue  Code  to 
identify  taxable  commodities  and 
collect  the  tax  We  have  revised  the 
requirement  for  the  law  cite  to 
emphasize  that  it  only  applies  in  cases 
where  it  is  impossible  to  identify  the  tax 
class  from  existing  label  information  In 
the  notice,  we  requested  suggestions  for 
other  ways  of  identifying  the  tax  class, 
and  received  no  suggestions.  We  have 
decided  to  adopt  the  proposed  changes 
in  this  final  rule  with  the  revisions 
noted. 

Conforming  Changes  on  Hard  Cider 

We  amended  the  definition  of 
"eligible  wine"  that  appears  in  parts  19. 
250  and  251  to  clarify  that  wine  in  the 
new  tax  category  of  bard  cider  is  not 
eligible  for  wine  and  flavor  credit  if 
used  in  a  distilled  spirits  product  We 
did  not  receive  any  comments  on  this 
change,  so  amendments  to  27  CFR 
19.11.  250.11  and  251  11  in  the 
temporary  rule  are  adopted  in  this  final 
rule  without  change. 

Transition  to  New  Rules 

While  the  labeling  changes  in  this 
final  rule  are  effective  60  days  after 
publication  in  the  Federal  Register  for 
new  labels,  we  recognize  that  it  is  not 
practical  to  enforce  the  new- 
requirements  immediately  for  products 
already  on  the  market.  Therefore,  we 
will  allow  a  six-month  period  to  change 
labels  as  necessary.  The  new 
requirements  will  become  mandatorv 
six  months  after  publication  in  the 
Federal  Register 

Regulator^'  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq]  do  not  applv. 
Moreover,  any  revenue  effects  of  this 
rulemaking  on  small  businesses  flow 
directly  from  the  underlymg  statute. 
Likewise,  any  secondary  or  incidental 
effects,  and  any  reporting, 
recordkeeping,  or  other  compliance 
burdens  flow  directlv  from  the  statute 
Pursuant  to  26  U.S.C.  7805(11.  the 
temporary  regulation  was  submitted  to 
the  Chief  Counsel  for  .advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.  That  office  did  not  comment 
on  the  regulation. 

Nine  commenters  mentioned 
potential  economic  harm  coming  from 
the  exclusion  of  fruit  flavored  ciders 
from  the  tax  category  "hard  cider"  As 
noted  earlier,  we  believe  the  wording  of 
the  statute  does  not  allow  for  anv  other 


interpretation,  thus,  any  economic 
effects  flow  directly  from  the  statute. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S  C  3507) 
and  its  implementing  regulations.  5  CFR 
pari  1320.  do  not  apply  to  this  final  rule 
because  no  new  collection  of 
information  is  contained  in  these 
regulations.  Some  of  the  amended 
regulatory  sections  contain  collections 
of  information  that  w-ere  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  Although  these 
sections  are  being  amended,  the  changes 
are  not  substanti\p  or  material. 

Drafting  Information 

Marjone  Ruhf.  of  the  Regulations 
Division.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  drafted  this  document. 
Other  personnel  of  ATF  and  the 
Treasury  Department  participated  in 
developing  the  document. 

List  of  Subiects 

27  CFR  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling.  Packaging  and  containers, 
Wine 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims.  Electronic  fund  transfers.  Excise 
taxes.  Exports.  Food  additives.  Fruit 
juices.  Labeling.  Liquors.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research.  Scientific 
equipment.  Spices  and  flavormg.  Surety 
bonds,  Taxpaid  wine  bottling  house. 
Transportation.  Vinegar.  Warehouses, 
Wine 

Authority  and  Issuance 

.Accordingly,  the  temporary  rule 
amending  chapter  I  of  title  27,  Code  of 
Federal  Regulations,  which  was 
published  at  63  FR  44779.  August  21. 
1998.  is  adopted  as  a  final  rule  with  the 
following  changes 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Par.  1.  The  authority  citation  for  27 
CFR  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205.  unless  otherwise 

noted. 


I 

58944         Federal  Register/ Vol.  66,  No.  227 /Monday,  November  26,  2001 /Rules  and  Regulations 


Par.  2.  Section  4.21  is  amended  by 
revising  the  third  sentence  of  paragraph 
(e)(5)  to  read  as  follows; 

§  4.21    The  standards  of  identity. 

***** 

(e)  Class  5;  fruit  wine  *  *  * 
(5)  *  *  *  Fruit  wines  which  are 
derived  whollv  (except  for  sugar,  water, 
or  added  alcohol)  from  apples  or  pears 
may  be  designated  "cider"  and  "perry," 
respectively,  and  shall  be  so  designated 
if  lacking  in  vinous  taste,  aroma,  and 
characteristics.  *  *  * 


PART  24— WINE 

Par.  3.  The  authority  citation  for  27 
CFR  part  24  continues  to  read  as 

follows: 

Authority:  5  U.S.C.  552(a);  26  U.S.C.  5001. 
5008.  504l'  5042,  5044.  5061.  5062.  5081, 
,Tlll-5113,  5121,  5122.  5142.  5143.  5173, 
5206,  5214,  5215.  5351.  5353.  5354.  5356. 
5357.  5361,  5362,  5364-5373.  5381-5388. 
5392,  5511.  5551.  5552.  5661,  5662. 
6065,  6091.  6109.  6301.6302,  6311, 
5676.  7011,  7302,  7342,  7502,  7503, 
?805.  7851;  31  U.S.C.  9301.  9303,  9304. 


5391. 
5684. 
6651. 
7606. 
9306 

Par.  4.  Section  24  4  is  amended  by 
adding  a  reference  to  part  16  between 
the  references  to  parts  9  and  18,  to  read 
as  follows: 

§  24.4    Related  Regulations. 

*         *         •         »         « 

27  CFR  Part  16— Alcoholic  Beverage 
Health  Warning  Statement 

***** 

Par.  5.  Section  24.257  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§24.257    Labeling  wine  containers. 

(a)  The  proprietor  must  label  each 
bottle  or  other  container  of  beverage 
wine  prior  to  removal  for  consumption 
or  sale.  The  mmimum  type  size  for 
information  required  by  this  section  is: 
2  millimeters  for  containers  of  more 
than  187  milliliters  and  1  millimeter  for 
containers  of  187  milliliters  or  less.  The 
maximum  type  size  for  alcohol  content 
statements  is  3  millimeters  unless  the 
container  is  larger  than  5  liters.  The 
label  must  be  securely  affixed  and  show; 

(1)  The  name  and  address  of  the  wine 
premises  where  bottled  or  packed: 

(2)  The  brand  name,  if  different  from 
above; 

(3)  The  alcohol  content  as  percent  by 
volume  or  the  alcohol  content  stated  in 
accordance  with  27  CFR  part  4.  For 
wine  with  less  than  7  percent  alcohol  by 
volume  stated  on  the  label  there  is 
allowed  an  alcohol  content  tolerance  of 
plus  or  minus  .75  percent  by  volume; 
and 


(4)  The  kind  of  wine,  shown  as 
follows: 

(i)  If  the  wine  contains  7  percent  or 
more  alcohol  by  volume  and  must  have 
label  approval  under  27  CFR  part  4,  the 
kind  of  wine  is  the  class,  type,  or  other 
designation  provided  in  that  part. 

(ii)  If  the  wine  has  an  exemption  from 
label  approval,  an  adequate  statement  of 
composition  may  be  used  instead  of  the 
class  and  type  in  27  CFR  part  4. 

(iii)  If  the  wine  contains  less  than  7 
percent  alcohol  by  volume,  an  adequate 
statement  of  composition  may  be  used 
instead  of  the  class  and  type  in  27  CFR 
part  4.  The  rules  in  27  CFR  part  4 
pertaining  to  label  approval  and 
standards  of  fill  do  not  apply  to  wine 
under  7  percent  alcohol  by  volume.  The 
rules  in  27  CFR  part  16  requiring  a 
Health  Warning  Statement  do  apply  to 
all  wines  over  1/2  percent  alcohol. 
Except  for  the  rules  noted  in  this 
section,  labeling  of  wines  under  7 
percent  alcohol  is  under  the  jurisdiction 
of  the  Food  and  Drug  Administration. 

(iv)  The  statement  of  composition 
must  include  enough  information  to 
identify  the  tax  class  when  viewed  with 
the  alcohol  content.  First,  the  wine 
should  be  identified  by  the  word 
"wine,"  "mead,"  "cider"  or  "perry,"  as 
applicable.  If  the  wine  contains  more 
than  0.392  grams  of  carbon  dioxide  per 
100  milliliters,  the  word  "sparkling"  or 
"carbonated,"  as  applicable,  must  be 
included  in  the  statement  of 
composition.  If  the  statement  of 
composition  leaves  doubt  as  to  the  tax 
class  of  the  wine,  the  wine  must  be 
marked  "tax  class  5041(b)(1)  IRC"  or  an 
equivalent  phrase.  For  example,  a  still 
wine  marked  "wine"  and  "16  percent 
alcohol  by  volume"  is  adequately 
marked  to  identify  its  tax  class  as 
5041(b)(2).  A  still  wine  marked  "hard 
cider"  and  "9  percent  alcohol  by 
volume''  is  adequately  marked  to 
identify  its  tax  class  as  5041(b)(1).  A 
still  wine  marked  "raspberry  hard 
cider"  and  "9  percent  alcohol  by 
volume"  is  adequately  marked  to 
identify  its  tax  class  as  5041fb)(l).  A 
still  wine  eligible  for  the  hard  cider  tax 
rate  marked  "cider"  or  "hard  cider"  and 
"6  percent  alcohol  by  volume"  is 
adequately  marked  to  identify  its  tax 
class  as  5041(b)(6).  However,  if  a  still 
wine  that  is  not  eligible  for  the  hard 
cider  tax  rate  is  marked  "cider"  or  "hard 
cider"  and  "6  percent  alcohol  by 
volume"  it  is  not  adequately  marked  to 
identify  its  tax  class  as  5041(b)(1),  so  the 
tax  class  must  be  shown. 

(5)  The  net  content  of  the  container 
unless  the  net  content  is  permanently 
marked  on  the  container  as  provided  in 
27  CFR  part  4. 
***** 


Signed;  July  13,  2001. 
Bradley  A.  Buckles, 

Director 

.Approved:  October  26.  2001. 
Timothy  E.  Skud. 
Acting  Deputy  Assistant  Secretary 
I  Regulatory.  Tariff  and  Trade  Enforcement). 
[FR  Doc.  01-29361  Filed  11-23-01;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  to 
Allow  Co-Packaging  of  Automation 
Rate  and  Presorted  Rate  Flats 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  provides  a  new 
preparation  option  that  allows  mailers 
to  place  flat-size  automation  rate 
mailpieces  together  in  packages  with 
flat-size  Presorted  rate  mailpieces  of  the 
same  mail  class.  This  new  option  is 
called  "co-packaging"  and  will  be 
available  beginning  March  31.  2002  for 
use  with  First-Class  Mail,  Periodicals,  or 
Standard  Mail. 

EFFECTIVE  DATE:  March  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Stefaniak,  703-292-3548,  or  Chervl 
Seller,  202-268-5166. 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking,  the  Postal  Service 
announces  the  adoption  of  a  new 
preparation  option  named  "co- 
packaging."  which  was  initially 
proposed  in  a  Federal  Register  notice 
dated  August  28,  2001.  The  new  co- 
packaging  preparation  option  will  allow 
mailers  to  combine  flat-sized 
automation  rate  pieces  and  flat-sized 
Presorted  rate  pieces  of  the  same  mail 
class  within  the  same  package. 

As  information,  this  rule  is  an 
outgrowth  of  two  related  preparation 
standards  the  Postal  Service  previously 
adopted.  The  first  of  those  two 
standards  was  adopted  on  January  7, 
2001.  It  provided  new  preparation 
standards  in  Domestic  Mail  Manual 
(DMM)  M910  that  required  mailers  of 
Periodicals  nonletters,  and  permitted 
mailers  of  First-Class  Mail  and  Standard 
Mail  flats,  to  co-sack  (Periodicals  and 
Standard  Mail)  or  co-tray  (First-Class 
Mail)  packages  of  automation  rate  mail 
with  packages  of  Presorted  rate  mail. 
The  second  of  those  two  previously 
adopted  standards  was  published  on 
May  24,  2001  (66  FR  28659).  and 
required  mailers  to  begin  co-traying 
First-Class  Mail  flats  and  co-sacking 
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Standard  Mail  flats  within  certain 
conditions,  effective  September  1.  2001. 

The  adoption  of  the  new  co-packaging 
rule  is  justified  since  most  of  the  same 
operational  justifications  for  allowing 
packages  of  automation  rate  and 
Presorted  rate  flats  to  be  combined  in 
the  same  container  (co-sacking  and  co- 
traying)  also  support  allowing  the 
combining  of  flats  within  the  same 
package  (co-packaging).  Currently, 
automation  rate  flats  (ZIP-t-4  or  deliver^' 
point  barcoded)  and  Presorted  rate  flats 
(no  barcode  required)  are  usually 
processed  by  the  Postal  Service  within 
the  same  operation. 

It  can  also  be  noted  that  the  Postal 
Service's  prior  need  for  segregating 
barcoded  and  nonbarcoded  pieces  no 
longer  exists  due  to  advances  that 
include  an  optical  character  reader 
(OCR)  on  the  flat  sorting  machine  (FSM) 
881  and  the  OCR/image  lift  capabilities 
of  the  new  automated  flat  sorting 
machine  (AFSM)  100.  Beginning  in 
2002.  the  Postal  Service  plans  to  retrofit 
FSM  1000s  with  OCR  capabilities. 
Therefore,  continuing  to  require  the 
separate  preparation  of  automation  rate 
and  Presorted  rate  pieces  results  in  more 
packages,  which  reduces  the  average 
depth  of  sort.  This  causes  additional 
workhours  for  the  Postal  Service 
associated  with  sorting,  opening,  and 
prepping  flats  for  processing. 

The  Postal  Service  requested  that 
comments  on  thi^  proposed  rule  for  co- 
packaging  (published  in  the  Federal 
Register  on  August  28.  2001)  be 
submitted  by  September  27.  2001. 
Comments  were  received  from  a  total  of 
seven  interested  parties  that  included 
two  mailers,  three  mailing  agents,  and 
two  industn,'  organizations. 

One  of  the  mailing  agents  and  both  of 
the  industry'  organizations  supported 
the  proposal  and  generally  noted  that  it 
should  reduce  package  handlings  for  the 
Postal  Service.  One  industry- 
organization  agreed  that  a  5-digit 
barcode  would  be  needed  on  Presorted 
rate  pieces  that  are  co-packaged.  The 
Postal  Service  agrees  with  those 
comments. 

One  of  the  mailing  agents  maintained 
that  the  proposal  should  be  made 
mandator}',  while  one  of  the  industry' 
organizations  felt  the  proposal  should 
remain  optional.  The  Postal  Ser\-ice  will 
adopt  the  rule  as  a  mail  preparation 
option. 

One  mailing  agent,  the  two  mailers, 
and  one  industry  organization 
commented  that  they  saw  no  benefit  to 
limiting  the  co-packaging  of  automation 
rate  and  Presorted  rate  pieces  to  one 
physical  package  per  logical  presort 
destination.  The  other  mailing  agent 
contended  that  mailings  presented 


under  a  manifest  mailing  system  should 
not  be  subject  to  this  requirement. 
Contrarv"  to  those  corrunents,  the  second 
industry'  organization  stated  the 
limitation  was  reasonable.  In  this  final 
rule,  the  Postal  Ser\'ice  will  limit  the  co- 
packaging  of  automation  rate  and 
Presorted  rate  pieces  to  one  phvsical 
package  for  each  "logical    destination. 
This  is  necessary-  in  order  to  assist 
Postal  Service  persormel  during  the  mail 
verification  and  acceptance  processes. 

The  two  mailers  requestea 
clarification  of  the  rate  eligibility 
requirements  for  pieces  that  are  co- 
packaged,  and  one  industry  organization 
asked  for  clarification  on  the 
requirements  for  firm  packages.  The 
Postal  Service  believes  the  eligibilitv 
rules  adopted  for  co-packaging  and  the 
existing  rules  for  firm  packages  provide 
sufficient  explanation. 

However,  in  order  to  avoid  confusion, 
we  are  providing  this  further 
clarification  of  the  rate  eligibilitv 
standards  for  co-packaged  mail  Postage 
for  Presorted  rate  and  automation  rate 
pieces  will  continue  to  be  determined 
under  DMM  El  30  and  E140  for  First- 
Class  Mail;  under  E220  and  E240  for 
Periodicals;  and  under  E620  and  E640 
for  Standard  Mail.  For  example,  a 
Periodicals  mailer  would  prepare 
packages  when  there  are  a  total  of  6  or 
more  Presorted  rate  and  automation  rate 
pieces  to  the  same  presort  destination. 
First-Class  Mail  and  Standard  Mail 
users  would  prepare  packages  when 
there  are  a  total  of  10  or  more  Presorted 
rate  and  automation  rate  pieces  to  the 
same  presort  destination.  The  package 
level  would  always  determine  the 
automation  rates. 

For  Periodicals  and  Standard  Mail 
Presorted  rate  pieces,  the  rates  will 
continue  to  be  based  on  the  sack  level 
for  mail  in  sacks,  and  on  the  package 
level  for  packages  prepared  on  pallets. 
For  example,  in  a  sucked  Periodicals  or 
Standard  Mail  mailing,  if  a  5-digit 
package  placed  in  a  5-digit  sack 
contains  5  automation  rate  pieces  and  5 
Presorted  rate  pieces,  the  automation 
and  Presorted  5-digit  rates  for 
Periodicals,  or  '-.-digit  rates  for 
Standard  Mail,  would  apply  as 
appropriate.  However,  if  that  5-digit 
package  is  placed  in  an  SCF 
(Periodicals).  ADC.  or  mixed  ADC  sack, 
the  5  Presorted  rate  pieces  would  be 
subject  to  the  Presorted  basic  rate  and 
the  5  automation  rate  pieces  would  still 
be  subject  to  the  automation  5-digit  rate 
for  Periodicals  or  the  automation  3/5 
rate  for  Standard  Mail,  as  appropriate. 

Periodicals  firm  packages  claimed  as 
a  single  piece  will  continue  to  be  subject 
to  the  applicable  Presorted  rate  based  on 
the  presort  level  of  the  logical  package 


with  which  they  are  associated  (e.g.,  5 
other  pieces  to  the  same  destination 
whether  automation  rate  or  Presorted 
rate)  and  the  sack  level,  if  sacked. 

One  mailer  requested  an 
implementation  date  for  co-packaging 
that  would  be  earlier  than  the  proposed 
date  of  March  31 ,  2002.  In  order  to 
allow  presort  software  vendors  enough 
time  to  update,  test,  and  distribute 
software  to  their  clients,  and  because  of 
Postal  Ser\'ice  needs  associated  with  the 
certification  process  for  Presort 
Accuracy.  Validation,  and  Evaluation 
(PAVE)-certified  software,  the  Postal 
Service  keeps  the  implementation  date 
of  March  31,  2002, 

Both  of  the  mailers  commented  that 
they  preferred  the  third  option  for 
placing  mail  on  pallets.  I'nder  the  final 
rule  in  DMM  M930.1  4e.  .M930.2.3e, 
M940.1  4e,  and  M940.2  3e.  mailers  may 
elect  to  use  any  one  of  the  three  options 
identified  for  placing  mail  on  pallets. 

One  industry  organization  suggested 
that  a  5-percent  "re-order"  tolerance  be 
extended  to  co-packaged  pieces. 
Presently,  a  1 -percent  tolerance  is 
applied  to  ink  jet  re-order  pieces 
prepared  under  an  authorized  Optional 
Procedure  (OP)  agreement.  As  such,  that 
comment  falls  outside  the  scope  of  this 
rulemaking.  However^  if  necessarw  the 
Postal  Service  can  consider  the  need  to 
include  appropriate  provisions  in  a 
mailers  OP  agreement. 

Finally,  one  industry  organization 
asked  that  the  Postal  Ser\'ice  be  tolerant 
of  mailers  who  cannot  follow  these 
complex  rules  by  issuing  gentle 
treatment  (i.e.,  education)  rather  than 
revenue  deficiencies.  That  comment 
also  falls  outside  the  scope  of  this 
rulemaking  and  therefore  will  not  be 
addressed  at  this  time. 

After  full  consideration  of  the 
comments  received  and  for  the  reasons 
cited  above,  the  Postal  Sen'ice  believes 
it  appropriate  to  adopt  a  rulemaking  for 
"co-packaging"  as  follows 

List  of  Subfects  in  39  CFR  Part  111 

Postal  Ser\'ice 
PART  111— {AMENDED] 

1,  The  authority  citation  for  39  CFR 
part  1 1 1  continues  to  read  as  follows; 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404,  414,  3001-3011,  3201-3219. 
3403-3406.  3621.  3626.  5001. 

2  .^mend  the  following  sections  of 
the  Domestic  Mail  .Manual  (DMM)  as  set 
forth  below: 
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M    MAIL  PREPARATION  AND 
SORTATION 

MOOO     General  Preparation  Standards 

Mil  ID    Mail  pieces 

Mini     Basic  Standards 

1  0     TER.M.S  AND  CONDITIONS 

■  ♦  •  *  * 

1.3  Preparation  Instructions 

fnr  purposes  of  preparing  mail: 

***** 

(Insert  new  l.Jdd  and  ae.  as  follows:] 
ad.  A  "logical"  presort  destination 
ri^presents  the  total  number  of  pieces 
that  are  eligible  for  a  specific  presort 
level  based  on  the  required  sortation, 
but  which  might  not  be  contained  in  a 
single  package  or  in  a  single  container 
(i  e  ,  sack,  palls't)  due  to  applicable 
preparatinn  requirements  or  the  size  of 
tlv  indi\idual  pieces.  For  example, 
there  mav  be  42  mailpieces  for  ZIP  Code 
43112  forming  a  .Standard  Mail 

logical"  5-digit  package,  and  they  are 
prepared  in  three  physical  5-digit 
packages  because  of  the  applicable 
weight  and  height  restrit:tions  on 
packages.  For  pallets.  2.800  pounds  of 
mail  may  be  destined  to  an  SCF 
destination,  and  these  would  form  the 
"logical"  .SCF  pallet,  but  the  mail  is 
placed  on  two  physical  SCF  pallets  each 
\seighing  1.400  pounds  because  of  the 
2.200  pfiund  maximum  pallet  weight 
requirement 

ae  Co-packaging  is  an  alternate 
preparation  option  available  under 
M900  for  First-Class  Mail,  Periodicals, 
and  Standard  Mail  that  allows  the 
combining  of  flat-size  automatiim  rate 
and  1-resorted  rate  pieces  within  the 
same  package  under  the  single 
minimum  package  size  requirement. 
Pieces  may  not  be  combined  in  more 
than  one  physical  package  for  each 
logical  presort  destination 

1.4  Mailing 

Mailings  are  defined  as: 

***** 

[Revise  1.4b.  d,  and  e  by  adding 
references  to  the  advanced  preparation 
options  for  flat-sized  mail  in  M910, 
M920.  M9;i0.  M940,  and  M950  as 
follows  (the  remainder  of  1.4  is 
unchanged):] 

h  F;rsf-C/oss  Mail  Except  as  provided 
bv  standard,  the  tvpes  of  First-Class 
Mail  listed  below  mav  not  be  part  of  the 
same  mailing  flespite  being  in  the  same 
processing  categ()r\    See  M910  and 
M950  ffjr  advanc:ed  preparation  options 
tor  flat-size  mail*    *    ' 

•  ♦  «  •  « 

d  PfTindiculb.  Mail  qualifying  for  the 
hi-(  j>unt\  rates  may  be  part  of  a  mailing 


that  includes  pieces  eligible  for  the 
Outside  County  rates.  Mail  at  carrier 
route  rates,  nonautomation  Presorted 
rates,  and  automation  rates  must  each  be 
sorted  as  separate  mailings.  However, 
each  of  these  mailings  may  be  reported 
on  the  same  postage  statement  if  the 
pieces  are  for  the  same  publication  and 
edition.  See  M041.  M045.  M210.  and 
M220  for  copalletized,  combined,  and 
mixed  rate  mailings.  See  M910.  M920, 
M930,  M940.  and  M950  for  advanced 
preparation  options  for  nonletter-size 
mail. 

e.  Standard  Mail.  Except  as  provided 
in  E620.1.2  and  M900.  the  types  of 
Standard  Mail  listed  below  may  not  be 
part  of  the  same  mailing.  See  M041. 
M045.  M610.  and  M620  for  copalletized, 
combined,  and  mixed  rate  mailings.  See 
M910,  M920.  M930,  M940,  and  M950 
for  advanced  preparation  options  for 
flat-size  mail. 


*   *   * 


MOW    Pallets 

*  *     1  *  *  * 

M045    ^Palletized  Mailings 

***** 

2.0    PACKAGES  ON  PALLETS 
*        *  I      *        *        * 

(Revi$e  2.2  by  adding  a  sentence  at 
the  end  to  refer  to  the  co-packaging 
option  for  Periodicals  nonletters  and 
Standard  Mail  flats,  as  follows  (the 
remainder  of  2.2  is  unchanged):] 

2.2     Basic  Packaging  Standards 

*    '   *  If  palletized  mailing  jobs  of 
nonletter-size  Periodicals  or  palletized 
mailing  jobs  of  flat-size  Standard  Mail 
contain  both  automation  rate  and 
Presorted  rate  pieces,  the  automation 
rate  and  Presorted  rate  pieces  may  be 
co-packaged  under  the  standards  in 
M950. 


Ml 00     First-Class  Mail 
(Nonautomation) 

*         ♦         •         *         * 

Ml  30    Presorted  First-Class  Mail 
1.0     BASIC  STANDARDS 


[Revise  the  title  of  1 .6  and  add  a  new 
sentence  at  the  end  to  refer  to  the  co- 
packaging  option  in  M950,  as  follows 
(the  remainder  of  1.6  is  unchanged):] 

1.6     Co-Traying  and  Co-Packaging 
With  Automation  Rate  Mail 

*   *  *  Flat-size  Presorted  rate  pieces 
may  be  co-packaged  with  flat-size 


automation  rate  pieces  under  the 

standards  in  M950. 


M200     Periodicals  (Nonautomation) 

M2in     Presorted  Ratrs 

1.0     BASIC  STANDARDS 

***** 

[Revise  the  title  and  text  of  1.2  a  and 
b  to  refer  to  the  new^  co-packaging 
option  in  M950,  as  follows  (the 
remainder  of  1 .2  is  unchanged):] 

1.2  Additional  Standards  for  Nonletter- 
Size  Sacked  Mailing  Jobs  Containing 
More  Than  One  Mailing 

The  following  standards  apply: 

a.  Mailings  prepared  in  sacks  that  are 
part  of  a  mailing  job  that  includes  a 
carrier  route  mailing,  an  automation  rate 
mailing,  and  a  presorted  rate  mailing 
must  be  prepared  under  one  of  the 
following  options; 

(1)  the  carrier  route  mailing  must  be 
prepared  under  E230  and  M220.  and  the 
automation  rate  and  Presorted  rate 
mailing  must  be  prepared  under  M910: 
or 

(2)  all  three  mailings  in  the  mailing 
job  must  be  prepared  under  M920. 

Presorted  rate  pieces  may  be  co- 
packaged  with  automation  rate  pieces 
under  the  standards  in  M950. 

b.  Mailings  prepared  in  sacks  that  are 
part  of  a  mailing  job  that  includes  an 
automation  rate  mailing  under  E240  and 
a  Presorted  rate  mailing  under  E220 
must  be  prepared  under  the  co-sacking 
standards  in  M910.  Presorted  rate  pieces 
may  be  co-packaged  with  automation 
rate  pieces  under  the  standards  in 
M950. 

***** 

[Revise  1.6  to  show  that  merging  is 
optional  and  to  refer  to  the  co-packaging 
option  in  M950,  as  follows:] 

1.6  Merged  Containerization  of 
Nonletter-Size  Carrier  Route. 
Automation  Rate,  and  Presorted  Rate 
Mail 

Under  the  optional  preparation 
method  in  M920.  Presorted  rate  firm 
and  5-digit  packages  prepared  under  1.0 
and  under  2.2a  and  b  must  be  co-sacked 
with  firm  and  carrier  route  packages 
prepared  under  M220  and  with 
automation  rate  5-digit  packages 
prepared  under  M820  in  merged  5-digit 
and  5-digit  scheme  sacks.  L'nder  the 
optional  preparation  methods  in  M920. 
M930.  or  M940,  Presorted  rate  firm  and 
5-digit  packages  prepared  under  1.0  and 
under  2.2a  and  b  must  be  copalletized 
with  firm  and  carrier  route  packages 
prepared  under  M220  and  with 
automation  rate  5-digit  packages 
prepared  under  M820  on  merged  5-digit 
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and  5-digit  scheme  pallets.  See  1.2a  for 
information  on  when  preparation  under 
M920  may  be  required.  Presorted  rate 
pieces  may  be  co-packaged  with 

automation  rate  pieces  under  M950. 

***** 

M220     Carrier  Route  Rates 

1.0     BASIC  INFORMATION 

***** 

[Revise  1.6  to  show  that  merging  is 
optional  and  to  refer  to  the  co-packaging 
option  in  M950.  as  follows:) 

1.6     Merged  Containerization  of 
Nonletter-Size  Carrier  Route, 
Automation  Rate,  and  Presorted  Rate 
Mail 

Under  the  optional  preparation 
method  in  M920.  firm  and  carrier  route 
packages  prepared  under  10  and  2.4 
must  be  co-sacked  with  Presorted  rate  5- 
digit  packages  prepared  under  M210 
and  with  automation  rate  5-digit 
packages  prepared  under  M820  in 
merged  5-digit  and  5-digit  scheme  sacks. 
For  sacked  mailing  jobs  that  contain  an 
automation  rate  and  a  Presorted  rate 
mailing  as  well  as  a  carrier  route 
mailing,  the  automation  rate  and  the 
Presorted  rate  mailings  must  be 
prepared  under  M910  (see  M210)  and 
the  carrier  route  mailing  must  be 
prepared  under  M22n,  unless  the 
mailings  are  prepared  under  .M920. 
Under  the  optional  preparation  methods 
in  M920.  M930.  or  M940.  firm  and 
earner  route  packages  prepared  under 
1.0  and  2  4  must  be  copalletized  with 
Presorted  rate  5-digit  packages  prepared 
under  M210  and  with  automation  rate  5- 
digit  packages  prepared  under  M820  on 
merged  5-digit  and  5-digit  scheme 
pallets.  Presorted  rate  pieces  mav  be  co- 
packaged  with  automation  rate  pieces 
under  M950. 


M600     Standard  Mail  (Nonautomation) 

M610    Presorted  Standard  Mail 

1.0     BASIC  STANDARDS 

***** 

[Revise  the  title  of  1.5  and  add  a  new 
sentence  at  the  end  to  refer  to  the  co- 
packaging  option  in  M950.  as  follows 
(the  remainder  of  1.5  is  unchanged):] 

1.5     Co-Tra>ing  and  Co-Packaging 
With  Automation  Rate  Mail 

*    *   *  Flat-size  Presorted  rate  pieces 
may  be  co-packaged  with  flat-size 
automation  rate  pieces  under  the 
standards  in  M950 

lRe\ise  the  title  and  •'^>:t  nf  16  to  refer 
to  the  new  co-packaging  option  in 
M950,  as  follows:] 


1.6  Merged  Containerization  of  Flat- 
Size  Carrier  Route.  .Automation  Rate, 
and  Presorted  Rate  Mail 

When  the  conditions  and  preparation 
standards  in  M920  are  met.  Presorted 
rate  5-digit  packages  prepared  under 
4.3a  may  be  co-sacked  with  carrier  route 
rate  packages  prepared  under  M620  and 
with  automation  rate  5-digit  packages 
prepared  under  M820  in  merged  5-digit 
and  5-digit  scheme  sacks.  When  the 
conditions  and  preparation  standards  in 
M920.  M930.  or  M94()  are  met. 
Presorted  rate  5-digit  packages  prepared 
under  4.3a  may  be  copalletized  with 
carrier  route  rate  packages  prepared 
under  M620  and  with  automation  rate  5- 
digit  packages  prepared  under  M820  on 
merged  5-digit  and  5-digit  scheme 
pallets.  Presorted  rate  pieces  mav  be  co- 
packaged  with  automation  rate  pieces 
under  M950. 


M620     Enhanced  Carrier  Route 
Standard  Mail 

1.0     BASIC  STANDARDS 


[Revise  the  title  and  text  of  1 .6  to  refer 
to  the  co-packaging  option  in  M950.  as 
follows:] 

1.6  Merged  Containerization  of  Flat- 
Size  Carrier  Route.  Automation  Rate, 
and  Presorted  Rate  Mail 

When  the  conditions  and  preparation 
standards  in  M920  are  met,  carrier  route 
rate  packages  prepared  under  2.0  may 
be  co-sacked  with  Presorted  rate  5-digit 
packages  prepared  under  M610  and 
with  automation  rate  5-digit  packages 
prepared  under  M820  in  merg'^-d  5-digit 
and  5-digit  scheme  sdcks  When  the 
conditions  and  preparation  standards  in 
M920.  M930.  or  M940  are  met.  carrier 
route  rate  packages  prepared  under  2.0 
may  be  copalletized  with  Presorted  rate 
5-digit  packages  prepared  under  M610 
and  with  automation  rate  5-digit 
packages  prepared  under  M820  on 
merged  5-digit  and  5-digit  scheme 
pallets.  Presorted  rate  pieces  may  be  co- 
packaged  with  automation  rate  pieces 
under  M930. 


M800     All  Automation  Mail 

***** 

M820    Flat-Size  Mail 

1.0     BASIC  STANDARDS 

***** 

JRevise  the  title  of  1.9  and  add  a  new^ 
sentence  at  the  end  to  refer  to  the  co- 
packaging  option  in  M950.  as  follows 
(the  remainder  of  1.9  is  unchanged):] 


1.9  Co-Traying.  Co-Sacking,  and  Co- 
Packaging  With  Presorted  Rate  Mail 

*  *  "Automation  rate  pieces  mav  be 
co-packaged  with  Presorted  rate  pieces 
under  the  standards  in  M950. 

(Revise  the  title  and  text  of  1 . 1 0  to  be 
consistent  with  M210,1.6  and  M610.1.6 
to  refer  to  the  options  for  merged 
containerization  and  co-packaging,  as 
follows:] 

1.10  Merged  Containerization  of  Flat- 
size  Carrier  Route.  .Automation  Rate, 
and  Presorted  Rate  Mail 

Under  the  optional  preparation 
methods  in  M920,  5-digit  packages  of 
Periodicals  or  Standard  Mail  automation 
rate  flats  must  be  co-sacked  with  5-digit 
packages  of  Periodicals  Presorted  rate 
nonletters  or  Standard  Mail  Presorted 
rate  flats  prepared  under  M210  or  M610. 
as  applicable,  and  with  packages  of 
Periodicals  carrier  route  nonletters  or 
Standard  Mail  carrier  route  flats  in 
merged  5-digit  and  5-digit  scheme  sacks. 
Under  the  optional  preparation  methods 
in  M920.  M930.  or  M940.  5-digit 
packages  of  Periodicals  or  Standard 
Mail  automation  rate  flats  must  be 
copalletized  with  5-digit  packages  of 
Periodicals  Presorted  rate  nonletters  or 
Standard  Mail  Presorted  rate  flats 
prepared  under  M210  or  M610,  as 
applicable,  and  with  packages  of 
Periodicals  carrier  route  nonletters  or 
Standard  Mail  carrier  route  flats  on 
merged  5-digit  and  5-digit  scheme 
pallets.  Presorted  rate  nonletter-size 
Periodicals  pieces  or  Presorted  rate  flat- 
size  Standard  Mail  pieces  mav  be  co- 
packaged  with  flat-size  automation  rate 
pieces  under  M950. 


M900     .Advanced  Preparation  Options 
for  Flats 

M910     Co-Traying  and  Co-Sacking 
Packages  of  Automation  and  Presorted 
Mailings 

1  0     FIRST-CLASS  MAIL 

1.1     Basic  Standards 

(Revise  1.1c,  d,  and  g  by  changing  the 
reference  to  tray  preparation  standards 
from  "1.3"  to  "1.4"  (the  remainder  of 

1.1  is  unchanged).) 

*        *        *        «        • 

[Revise  1.2  to  refer  to  the  co- 
packaging  option  in  1.3.  as  follows:) 

1.2  Package  Preparation 

Except  for  mail  prepared  under  the 
co-packaging  option  in  1,3,  the 
automation  rate  mailing  must  be 
packaged  and  labeled  under  M820  and 
the  Presorted  rate  mailing  must  be 
packaged  and  labeled  under  Ml 30. 
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IRenumber  current  1.3  as  1.4  and 
insert  new  1.3.  as  follows:) 

1.3  Optional  Co-Packaging 
Preparation 

As  an  option  to  the  basic  packaging 
requirements  in  1.2.  a  mailer  may 
choose  to  co-package  (see  MOll) 
automation  rate  and  Presorted  rate  flat- 
size  pieces,  subject  to  the  conditions  in 
M950. 

[Revise  the  first  sentence  of  the 
renumbered  1.4  to  refer  to  the  co- 
packaging  option  in  1.3.  as  follows  (the 
remainder  of  1 .4  is  unchanged):] 

1.4  Tray  Preparation  and  Labeling 

Presorted  rate  and  dutomatiun  rate 
packages  prepared  under  1.2  or  1.3  must 
!)e  presorted  together  into  trays  (co- 
tr.ued)  in  the  sequence  listed  below. 


2.0  PERIODICALS 

2.1  Basic  Standards 

[Revise  2.U:.  d.  and  f  by  changing  the 
reference  to  sack  preparation  standards 
from  ■'2.4"  to  "2.5"  (the  remainder  of 

2.1  is  unchanged).] 

•         «         *         *         * 

[Revise  2.2  to  refer  to  the  co- 
packaging  option  in  2  J   as  follows:] 

2.2  Package  Preparation 

Except  for  mail  prepared  under  the 

co-packaging  option  in  2.3.  the 
automation  rate  mailing  must  be 
packaged  and  labeled  under  M820  (all 
package  levels)  and  the  Presorted  rate 
mailing  must  be  packaged  and  labeled 
under  M210  (excluding  carrier  route 
level). 

(Renumber  current  2.3  and  2.4  as  2.4 
and  2,5.  respectively,  and  insert  new  2.3 
as  follows: I 

2.3  Optional  Co-Packaging 
Preparation 

.^s  an  option  to  the  basic  packaging 
requirements  in  2.2.  a  mailer  may 
choose  to  co-package  (see  MOl  1 ) 
automation  rate  and  Presorted  rate 
nonletter-size  pieces,  subject  to  the 
conditions  in  M950, 

(Revise  the  renumbered  2.4  by  adding 
references  to  packages  prepared  under 
the  co-packaging  option  in  2.3,  as 

follows:] 

2.4  Low-Volume  Packages  in  Sacks  or 
on  Pallets 

Periodicals  5-digit  and  3-digit 
packages  prepared  under  M210  and 
M820  or  under  2.3  may  contain  fewer 
than  six  pieces  when  the  publisher 
determines  that  such  preparation 
improves  service.  These  low-volume 


packages  may  be  placed  in  5-digit,  3- 
digit,  and  SCF  sacks  or  on  5-digit,  3- 
digit,  or  SCF  pallets.  Presorted  rate 
pieces  in  such  low-volume  packages 
must  be  claimed  at  the  applicable  basic 
Presorted  rate.  Automation  rate  pieces 
in  such  low-volume  packages  must  be 
claimed  at  the  applicable  basic 
automation  rate. 

[Revise  the  first  sentence  of  the 
renumbered  2.5  to  refer  to  the  co- 
packaging  option  in  2.3,  as  follows  (the 
remainder  of  2.5  is  unchanged):] 

2.5     Sack  Preparation  and  Labeling 

Presorted  rate  and  automation  rate 
packages  prepared  under  2.2  and  2.4 
must  ba  presorted  together  in  sacks  (co- 
sacked):  in  the  sequence  listed  below, 
*   *   *  1 

3.0  STANDARD  MAIL 

3.1  Basic  Standards 

[Revise  3.1c.  d,  and  g  by  changing  the 
references  to  sack  preparation  standards 
from  "3.3  and  3.4"  to  "3.4  and  3.5  '  (the 
remainder  of  3.1  is  unchanged).] 

***** 

[Revise  3.2  to  refer  to  the  co- 
packaging  option  in  3.3,  as  follows:] 

3.2  Package  Preparation 

Except  for  mail  prepared  under  the 
co-packaging  option  in  3.3,  the 
automation  rate  mailing  must  be 
packaged  and  labeled  under  M820  and 
the  Presorted  rate  mailing  must  be 
packaged  and  labeled  under  M610. 
Loose  packing  under  M610  is  not 
permitted. 

IRenumber  current  3.3  and  3.4  as  3.4 
and  3.5,  respectively,  and  insert  new 
3.3.  as  follows:] 

3.3  Optional  Co-Packaging 
Preparation 

As  an  option  to  the  basic  packaging 
requirements  in  3.2.  a  mailer  may 
choose  to  co-package  (see  MOll) 
automation  rate  and  Presorted  rate  flat- 
size  pieces,  subject  to  the  conditions  in 
M950. 


M920    Merged  Containerization  of 
Packages  Using  the  City  State  Product 

[Revise  the  summary  in  M920  to  refer 
to  the  co-packaging  option  in  M950,  as 
follows] 

Summary 

M920  describes  the  eligibility  and 
preparation  requirements  for  co-sacking 
or  copalletizing  5-digit  automation  rate 
packages.  5-digit  Presorted  packages, 
including  automation  and  Presorted  rate 
pieces  co-packaged  under  M950.  and 
carrier  route  packages  of  Periodicals 


nonletter-size  mailings  and  Standard 
Mail  flat-size  mailings  in  merged  5-digit 
and  5-digit  scheme  containers  using  the 
City  State  Product. 

[Revise  the  heading  of  1.0,  as  follows:] 

1.0  PERIODICALS 

[Revise  the  first  sentence  in  1.1  to 
refer  to  the  co-packaging  option  in 
M950,  as  follows:] 

1.1  Basic  Standards 

(Carrier  route  packages  in  a  carrier 
route  rate  mailing  may  be  placed  in  the 
same  sack  or  on  the  same  pallet  (in  a 
merged  5-digit  or  5-digit  .scheme  sack  or 
pallet)  as  5-digi'.  packages  from  an 
automation  rat<>  mailing  and  5-digit 
packages  from  a  Presorted  rate  mailing, 
including  automation  and  Presorted  rate 
pieces  co-packaged  as  permitted  in 
M950.  under  the  following  conditions: 
***** 

[Revise  the  first  sentence  in  lie  to 
refer  to  the  co-packaging  option  in 
M950,  as  follows  (the  remainder  of  l.le 
is  unchanged):] 

e.  Carrier  route  packages  must  be  co- 
sacked  or  copalletized  with  automation 
rate  5-digit  packages  and  Presorted  rate 
5-digit  packages,  including  automation 
and  Presorted  rate  pieces  co-packaged 
under  M950.  only  for  those  5-digit  ZIP 
Codes  that  have  an  "A"  or  "C"  indicator 
in  the  Carrier  Route  Indicators  field  in 
the  City  State  Product  showing  they  are 
eligible  for  co-sacking  or 
copalletization.'   *    * 
***** 

1.2  Package  Preparation 

Packages  must  be  prepared  as  follows: 
[Revise  1.2a  to  refer  to  the  co- 
packaging  option  in  M950.  as  follows:) 
a.  Sacked  Mailings.  The  carrier  route 
mailing  must  be  packaged  and  labeled 
under  M220.  Except  when  prepared 
under  the  co-packaging  option  in  M950. 
the  automation  rate  mailing  must  be 
packaged  and  labeled  under  M820  and 
the  Presorted  rate  mailing  must  be 
packaged  and  labeled  under  M210. 
***** 

1.3  Low- Volume  Packages  in  Sacks  or 
on  Pallets 

[Revise  1.3  to  refer  to  the  co- 
packaging  option  by  adding  "or  M950" 
after  the  reference  to  M820  in  the  first 
sentence  (the  remainder  of  1.3  is. 
unchanged).) 
***** 

2.0    STANDARD  MAIL 

[Revise  the  first  sentence  in  2.1  to 
refer  to  the  co-packaging  option  in 
M950,  as  follows:] 
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2.1  Basic  Standards 

Carrier  route  packages  of  flat-size 
pieces  in  a  carrier  route  rate  mailing 
may  be  placed  in  the  same  sack  or  on 
the  same  pallet  (a  merged  5-digit  or  5- 
digit  scheme  sack  or  pallet)  as  5-digit 
packages  from  an  automation  rate 
mailing  and  5-digit  packages  from  a 
Presorted  rate  mailing,  including 
automation  and  Presorted  rate  pieces  co- 
packaged  as  permitted  in  M950.  under 
the  following  conditions: 
***** 

[Revise  the  first  sentence  in  2.1  e  to 
refer  to  the  co-packaging  option  in 
M950.  as  follows  (the  remainder  of  2.1e 
is  unchanged):) 

e.  Carrier  route  rate  packages  must  be 
co-sacked  or  copalletized  with 
automation  rate  5-digit  packages  and 
Presorted  rate  5-digit  packages, 
including  automation  and  Presorted  rate 
pieces  co-packaged  under  M950.  onlv 
for  those  5-digit  ZIP  Codes  with  an  "A" 
or  "C"  indicator  in  the  Carrier  Route 
Indicators  field  in  the  City  State  Product 
indicating  they  are  eligible  for  such  co- 
sacking  or  copalletization.*   *   * 
***** 

2.2  Package  Preparation 

Packages  must  be  prepared  as  follows: 
[Revise  2.2a  to  refer  to  the  co- 
packaging  option  in  M950.  as  follows:] 
a.  Sacked  Mailings.  The  carrier  route 
mailing  must  be  packaged  and  labeled 
under  M620.  Except  when  prepared 
under  the  co-packaging  option  in  M950. 
the  automation  rate  mailing  must  be 
packaged  and  labeled  under  M820  and 
the  Presorted  rate  mailing  must  be 
packaged  and  labeled  under  M610. 
***** 

A/9  JO     Merged  Palletization  of 
Packages  Using  a  5%  Threshold 

(Revise  the  summar\-  in  M930  to  refer 
to  the  co-packaging  option  in  M950,  as 
follows:] 

Summary 

M930  describes  the  eligibilitv  and 
preparation  requirements  for 
copalletizing  5-digit  automation  rate 
packages:  5-digit  Presorted  rate 
packages,  including  automation  and 
Presorted  rate  pieces  co-packaged  under 
M950:  and  carrier  route  rate  packages  of 
Periodicals  nonletter-size  mailings  and 
Standard  Mail  flat-size  mailings  in 
merged  5-digit  and  5-digit  scheme 
pallets  using  onlv  the  5%  threshold  (not 
the  City  State  Product). 

[Revise  the  heading  of  1.0,  as  follows:) 

1.0    PERIODICALS 

[Revise  the  heading  and  first  sentence 
of  1.1  to  refer  to  the  co-packaging  option 
in  M950.  as  follows:] 


1.1     Basic  Standards 

5-digit  packages  from  an  automation 
rate  mailing  and  5-digit  packages  from 
a  Presorted  rate  mailing,  including 
automation  and  Presorted  rate  pieces  co- 
packaged  under  M950.  may  be  placed 
on  the  same  pallet  (a  merged  5-digit  or 
5-digit  scheme  pallet)  as  carrier  route 
rate  packages  from  a  carrier  route 
mailing  under  the  following  conditions: 
***** 

[Revise  the  first  sentence  of  1.1  d  to 
refer  to  the  co-packaging  option  in 
M950.  as  follows  (the  remainder  of  l.ld 
is  unchanged):) 

d.  Automation  rate  5-digit  packages 
and  Presorted  rate  5-digit  packages, 
including  automation  rate  and  Presorted 
rate  pieces  co-packaged  under  Mq50. 
must  be  copalletized  with  carrier  route 
rate  packages  only  when  the  pieces  in 
the  5-digit  packages  do  not  exceed  the 
5%  limit  described  in  1.4.*    *    * 


1.3  Low-Volume  Packages  on  Pallets 

[Revise  1.3  to  refer  to  the  co- 
packaging  option  by  adding  "nr  M950" 
after  the  reference  to  M820  in  the  first 
sentence  (the  remainder  of  1.3  is 
unchanged).) 
***** 

(Revise  the  first  sentence  of  1.4,  as 
follows:) 

1.4  5%  Threshold  Standard 

5-digit  packages  and  earner  route 
packages  mav  be  placed  on  the  same 
merged  5-digit  or  5-digit  scheme  pallet 
under  1 .5  if  all  of  the  following 
conditions  are  met: 
***** 

[Revise  1.4c  by  replacing  the  first 
sentence  with  the  following  new- 
sentence;  then  delete  the  last  four 
sentences  beginning  at  the  word 
"Example"  (the  remainder  of  1.4c  is 
unchanged):] 

c.  Except  when  packages  are  prepared 
under  the  co-packaging  option  in  M950. 
all  mail  in  a  logical  5-digit  package  must 
be  able  to  be  placed  on  the  logical  pallet 
using  the  5%  limit     *    *    * 

[Insert  the  following  clause  at  the 
beginning  of  1  4d  (the  remainder  of  1  4d 
is  unchanged):] 

d.  Except  for  packages  prepared  under 
the  co-packaging  option  in 

M950,   *    *    * 

[Insert  new  1.4e  to  permit  mailers 
using  the  co-packagmg  option  in  M950 
to  place  a  portion  of  a  "logical"  5-digit 
package  on  a  merged  5-digit  scheme  or 
merged  5-digif  pallet  with  earner  route 
mail;  renumber  current  1  4e  and  fas  1.4f 
and  g,  respectively,  and  change  the 
references  in  renumbered  1.4f  and  g 


from  "1.4a  through  1  4d"  to  "1.4a 
through  1  4e.  ■  as  follows:] 

e.  For  mailing  jobs  prepared  using  the 
co-packaging  option  in  M950.  if  the  total 
number  of  pieces  prepared  in  a  logical 
5-digit  package  (containing  automation 
rate  and  Presorted  rate  pieces)  exceeds 
the  5%  limit  for  a  5-digit  ZIP  Code  in 
1.4a.  a  mailer  may.  for  each  5-digit  ZIP 
Code,  choose  to  place  a  portion  of  the 
pieces  prepared  in  the  logical  5-digit 
package  on  a  merged  5-digit  or  5-digit 
scheme  pallet  using  one  of  the  options 
below   Regardless  of  the  option  selected 
a  minimum  of  6  pieces  must  be 
prepared  in  5-digit  package(s)  placed  on 
the  merged  pallet  and  a  minimum  of  6 
remaining  pieces  prepared  in  5-digit 
package(s)  not  placed  on  the  merged 
pallet,  with  the  total  number  of  pieces 
not  exceeding  the  5%  limit.  The  options 
are: 

(1)  Place  either  all  automation  rate 
pieces  or  all  Presorted  rate  pieces  for  the 
5-digit  ZIP  Code  on  the  merged  pallet. 

(2)  Place  a  portion  of  either  the 
automation  rate  pieces  or  the  Presorted 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 

(3)  Place  either  all  the  automation  rate 
pieces  plus  a  portion  of  the  Presorted 
rate  pieces  or  all  the  Presorted  rate 
pieces  plus  a  portion  of  the  automation 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 

»         «         «         *         » 

2.0  STANDARD  M\IL 

[Revise  the  first  sentence  in  2.1  to 
refer  to  the  co-packaging  option  in 
M950.  as  follows:) 

2.1  Basic  Standards 

5-digit  packages  from  an  automation 
rate  mailing  and  5-dicit  packages  from 
a  Presorted  rate  mailing,  including 
automation  rate  and  Presorted  rate 
pieces  co-packaged  under  M950.  mav  be 
placed  on  the  same  pallet  (a  merged  5- 
digit  or  5-digit  scheme  pallet)  as  carrier 
route  rate  packages  from  a  carrier  route 
rate  mailing  under  the  following 
conditions: 
*         •         ♦         »         • 

(Revise  the  first  sentence  in  2. id  to 
refer  to  the  co-packaging  option  in 
M950.  as  follows  (the  remainder  of  2. Id 
IS  unchanged):) 

d  .Automation  rate  5-digit  packages 
and  Presorted  rate  5-digil  packages, 
including  automation  and  Presorted  rate 
pieces  co-packaged  under  M950.  must 
be  copalletized  with  earner  route 
packages  only  when  the  pieces  in  the  5- 
digit  packages  do  not  excet^d  the  5% 
limit  in  2  3  *    *    * 
***** 

[Revise  the  first  sentence  of  2.3,  as 
follows:] 
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2.3-5%  Threshold  Standard 

5-digit  packages  and  carrier  route 
pacl^ages  may  be  placed  on  the  same 
merged  5-digit  pallet  under  2.4  or  on  the 
same  merged  S-digit  or  5-digit  scheme 
pallet  under  2.5  if  all  of  the  following 
conditions  are  met: 


[Revise  the  first  sentence  in  2.3c  as 

follows;  then  delete  the  last  four 
sentenc  es  beginning  at  the  word 
■  Example"  (the  remainder  of  2.3c  is 

unchanged):) 

c  Except  when  packages  are  prepared 
under  the  co-packaging  option  in  M950, 
all  mail  in  a  logical  5-digit  package  must 
be  able  to  he  placed  on  the  logical  pallet 
using  the  5%  limit.*   *   * 

|Re\  ise  2  3d  by  inserting  the 
following  clause  at  the  beginning  (the 
remainder  of  2.3d  is  unchanged):] 

d   Except  for  packages  prepared  under 
the  co-packaging  option  in  M950,  *    *    * 

(Insert  new  2.3e  to  permit  mailers 
using  the  co-packaging  option  in  M950 
to  place  a  portion  of  a  logical  5-digit 
package  on  a  merged  5-digit  scheme  or 
merged  5-digit  pallet  with  carrier  route 
mail,  as  follows:) 

e,  For  maihng  jobs  prepared  using  the 
co-packaging  option  in  M950,  if  the  total 
number  of  pieces  prepared  in  a  logical 
5-digit  pa(  kage  (containing  automation 
rate  and  Presorted  rate  pieces)  exceeds 
the  5%  limit  for  a  5-digit  ZIP  Code  in 
2.3a,  a  mailer  may,  for  each  5-digit  ZIP 
Code,  chnose  to  place  a  portion  of  the 
pieces  prepared  in  the  logical  5-digit 
package  on  a  merged  5-digit  or  5-digit 
scheme  pallet  using  one  of  the  options 
below.  Regardless  of  the  option  selected. 
a  minimum  of  10  pieces  must  be 
prepared  in  5-digit  package(s)  placed  on 
the  merged  pallet  and  a  minimum  of  10 
remaining  pieces  prepared  in  5-digit 
package(s)  not  placed  on  the  merged 
pallet,  with  the  total  number  of  pieces 
not  exceeding  the  5%  limit.  The  options 
are: 

(1)  Place  either  all  automation  rate 
pieces  or  all  Presorted  rate  pieces  for  the 
5-digit  ZIP  ("ode  on  the  merged  pallet. 

(2)  Place  a  portion  of  either  the 
automation  rate  pieces  or  the  Presorted 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 

(3)  Place  either  all  the  automation  rate 
pieces  plus  a  portion  of  the  Presorted 
rate  pieces  or  all  the  Presorted  rate 
pieces  plus  a  portion  of  the  automatiem 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 


M940    Merged  Palletization  of 
Packages  Using  the  City  State  Product 
and  a  5%  Threshold 

[Revise  the  summary  in  M940  to  refer 
to  the  co-packaging  option  in  M950  and 
3.3.  as  follows:) 

Summary 

M940  describes  the  eligibility  and 
preparation  requirements  for 
copalletizing  5-digit  automation  rate 
packages;  5-digit  Presorted  rate 
packages,  including  automation  rate  and 
Presorted  rate  pieces  co-packaged  under 
M950:  and  carrier  route  packages  of 
Periodicals  nonletter-size  mailings  and 
Standard  Mail  flat-size  mailings  in 
merged  5-digit  scheme  and  merged  5- 
digit  pallets  using  both  the  City  State 
Product  and  a  5%  threshold,  as 
applicable. 

[Revise  the  title  of  1.0,  as  follows:) 

1.0  PERIODICALS 

[Revise  the  first  sentence  of  1.1  to 
refer  to  the  co-packaging  option  in 
M950.  as  follows:) 

1.1  Basic  Standards 

5-digit  packages  from  an  automation 
rate  mailing  and  5-digit  packages  from 
a  Presorted  rate  mailing,  including 
automation  rate  and  Presorted  rate 
pieces  co-packaged  under  M950.  may  be 
placed  on  the  same  pallet  (a  merged  5- 
digit  or  5-digit  scheme  pallet)  as  carrier 
route  packages  from  a  carrier  route  rate 
mailing  under  the  following  conditions: 
***** 

[Re\ise  the  first  sentence  in  1.1  e  to 
refer  to  the  co-packaging  option  in 
M950,  as  follows  (the  remainder  of  l.le 
is  unchanged):) 

e.  Automation  rate  5-digit  packages 
and  Presorted  rate  5-digit  packages, 
including  automation  rate  and  Presorted 
rate  pieces  co-packaged  under  M950. 
must  be  copalletized  with  carrier  route 
packages  on  merged  5-digit  and  5-digit 
scheme  pallets  as  follows: 


1.3  Low-Volume  Packages  on  Pallets 

[Revise  1.3  to  refer  to  the  co- 
packaging  option  by  adding  "or  M950" 
after  the  reference  to  M820  in  the  first 
sentence  (the  remainder  of  1.3  is 
unchanged).) 
***** 

[Revise  the  first  sentence  of  1.4.  as 
follows:) 

1.4  5%  Threshold  Standard 

5-digit  packages  and  carrier  route 
packages  for  5-digit  ZIP  Codes  with  a 
"B"  or  "D"  indicator  in  the  City  State 
Product,  may  be  placed  on  the  same 
merged  5-digit  or  5-digit  scheme  pallet 


under  1.5  if  all  of  the  following 
conditions  are  met: 

***** 

[Revise  the  first  sentence  of  1.4c,  as 
follows:  then  delete  the  last  four 
sentences  beginning  at  the  word 
"Example"  (the  remainder  of  1.4c  is 
unchanged):] 

c.  Except  when  packages  are  prepared 
under  the  co-packaging  option  in  M950. 
all  mail  in  a  logical  5-digit  package  for 

a  5-digit  ZIP  Code  with  a  "B"  or  "D" 
indicator  must  be  able  to  be  placed  on 
the  logical  pallet  under  the  5% 
limit.*    *   * 

[Insert  the  following  clause  at  the 
beginning  of  1.4d  (the  remainder  of  1.4d 
is  unchanged):) 

d.  Except  for  packages  prepared  under 
the  co-packaging  option  in  M950.  *    *   * 

[Insert  new  1.4e  to  permit  mailers 
using  the  co-packaging  option  in  M950 
to  place  a  portion  of  a  logical  5-digit 
package  on  a  merged  5-digit  scheme  or 
merged  5-digit  pallet  with  carrier  route 
mail;  renumber  current  1.4e  and  fas  1.4f 
and  g.  respectively;  and  change  the 
references  in  renumbered  1.4f  and  g 
from  "1.4a  through  1.4d"  to  "1.4a 
through  1.4e."  as  follows:) 

e.  For  mailing  jobs  prepared  using  the 
co-packaging  option  in  M950.  if  the  total 
number  of  pieces  prepared  in  a  logical 
5-digit  package  (containing  automation 
rate  and  Presorted  rate  pieces)  exceeds 
the  5%  limit  for  a  5-digit  ZIP  Code  in 
1.4a.  a  mailer  may.  for  each  5-digit  ZIP 
Code,  choose  to  place  a  portion  of  the 
pieces  prepared  in  the  logical  5-digit 
package  on  a  merged  5-digit  or  5-digit 
scheme  pallet  using  one  of  the  options 
below.  Regardless  of  the  option  selected, 
a  minimum  of  6  pieces  must  be 
prepared  in  5-digit  package(s)  placed  on 
the  merged  paDet  and  a  minimum  of  6 
remaining  pieces  prepared  in  5-digit 
package(s)  not  placed  on  the  merged 
pallet,  with  the  total  number  of  pieces 
not  exceeding  the  5%  limit.  The  options 
are: 

(1)  Place  either  all  automation  rate 
pieces  or  all  Presorted  rate  pieces  for  the 
5-digit  ZIP  Code  on  the  merged  pallet 

(2)  Place  a  portion  of  either  the 
automation  rate  pieces  or  the  Presorted 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 

(3)  Place  either  all  the  automation  rate 
pieces  plus  a  portion  of  the  Presorted 
rate  mail  or  all  the  Presorted  rate  pieces 
plus  a  portion  of  the  automation  rate 
pieces  for  the  5-digit  ZIP  Code  on  the 
merged  pallet. 


2.0     STANDARD  MAIL 

[Revise  the  first  sentence  in  2.1  to 
refer  to  the  co-packaging  option  in 
M950,  as  follows:) 
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2.1     Basic  Standards 

5-digit  packages  from  an  automation 
rate  mailing  and  5-digit  packages  from 
a  Presorted  rate  mailing,  including 
automation  and  Presorted  rate  pieces  cc- 
packaged  under  M950.  may  be  placed 
on  the  same  pallet  (a  merged  5-digit  or 
5-digit  scheme  pallet)  as  carrier  route 
packages  from  a  carrier  route  rate 
mailing  under  the  following  conditions: 

♦  ♦         *         «         » 

(Revise  the  first  sentence  of  2.1e  to 
refer  to  the  co-packaging  option  in 
M950.  as  follows  (the  remainder  of  2.1e 
is  unchanged):] 

e.  Automation  rate  5-digit  packages 
and  Presorted  rate  5-digit  packages, 
including  automation  rate  and  Presorted 
rate  pieces  co-packaged  under  M950. 
must  be  copalletized  with  carrier  route 
packages  on  merged  5-digit  scheme  and 
merged  5-digit  pallets  as  follows: 
***** 

[Revise  the  first  sentence  of  2.3,  as 

follows:) 

2.3     5%  Threshold  Standard 

5-digit  packages  and  carrier  route 
packages  for  5-digit  ZIP  Codes  with  a 
"B"  or  "D"  indicator  in  the  City  State 
Product,  may  be  placed  on  the  same 
merged  5-digit  pallet  under  2.4  or  on  the 
same  merged  5-digit  or  5-digit  scheme 
pallet  under  2.5  if  all  of  the  following 
conditions  are  met: 

♦  •         *         *         « 

[Revise  the  first  sentence  of  2.3c,  as 
follows  (the  remainder  of  2.3c  is 
unchanged):) 

c.  Except  when  packages  are  prepared 
under  the  co-packaging  option  in  M950. 
all  mail  in  a  logical  5-digit  package  must 
be  able  to  be  placed  on  the  logical  pallet 
using  the  5%  limit  *    *    * 

[Insert  the  following  clause  at  the 
beginning  of  2.3d  (the  remainder  of  2.3d 
is  unchanged):) 

d.  Except  for  packages  prepared  under 
the  co-packaging  option  in  M950.  *   *   * 

[Insert  new  2.3e  to  permit  mailers 
using  the  co-packaging  option  in  M950 
to  place  a  portion  of  a  logical  5-digit 
package  on  a  merged  5-digit  scheme  or 
merged  5-digit  pallet  with  carrier  route 
mail,  as  follows:) 

e.  For  mailing  jobs  prepared  using  the 
co-packaging  option  in  M950.  if  the  total 
number  of  pieces  prepared  in  a  logical 
5-digit  package  (containing  automation 
rate  and  Presorted  rate  pieces)  exceeds 
the  5%  limit  for  a  5-digit  ZIP  Code  in 
2.3a.  a  mailer  may.  for  each  5-digit  ZIP 
Code,  choose  to  place  a  portion  of  the 
pieces  prepared  in  the  logical  5-digit 
package  on  a  merged  5-digit  or  5-digit 
scheme  pallet  using  one  of  the  options 
below.  Regardless  of  the  option  selected, 
a  minimum  of  10  pieces  must  be 


prepared  in  5-digit  package(s)  placed  on 
the  merged  pallet  and  a  minimum  of  10 
remaining  pieces  prepared  in  5-digit 
package(s)  not  placed  on  the  merged 
pallet,  with  the  tota)  number  of  pieces 
not  exceeding  the  5%  limit.  The  options 
are: 

(1 )  Place  either  all  automation  rate 
pieces  or  all  Presorted  rate  pieces  for  the 
5-digit  ZIP  Code  on  the  merged  pallet. 

(2)  Place  a  portion  of  either  the 
automation  rate  pieces  or  the  Presorted 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 

(3)  Place  either  all  the  automation  rate 
pieces  plus  a  portion  of  the  Presorted 
rate  pieces  or  a))  the  Presorted  rate 
pieces  plus  a  portion  of  the  automation 
rate  pieces  for  the  5-digit  ZIP  Code  on 
the  merged  pallet. 

*         •         *         •         ♦ 

[Add  new  section  M950  to  provide 
requirements  for  co-packaging  of 
automation  rate  and  Presorted  rate  First- 
Class  Mai).  Periodicals,  and  Standard 
Mail,  to  read  as  follows:) 

M950     Co-Packaging  Automation  Rate 
and  Presorted  Rate  Pieces 

Summary 

M950  describes  the  eligibility  and 
preparation  requirements  for  co- 
packaging  flat-size  automation  rate  and 
Presorted  rate  First-Class  Mail, 
nonletter-size  automation  rate  and 
Presorted  rate  Periodicals,  and  fiat-size 
automation  rate  and  Presorted  rate 
Standard  Mail. 

1.0  FIRST-CLASS  MAIL 

1.1  Basic  Standards 

Effective  March  31.  2002.  mailers  mav 
choose  to  co-package  (see  MOll) 
automation  rate  and  Presorted  rate 
pieces  as  an.option  to  the  basic 
packaging  requirements  in  M910. 
subject  to  the  following  conditions: 

a  The  pieces  in  the  automation  rate 
mailing  and  the  Presorted  rate  mailing 
must  be  part  of  the  same  mailing  job  and 
must  be  reported  on  the  appropriate 
postage  statement. 

b.  The  pieces  in  the  mailing  job  must 
be  fiat-size  and  meet  any  other  size  and 
mailpiece  design  requirements 
applicable  to  the  rate  category  for  which 
they  are  prepared 

c.  The  basic  standards  in  M910  must 
be  met. 

d.  A  minimum  of  500  automation  rate 
pieces  and  500  Presorted  rate  pieces  are 
required.  The  total  number  of 
automation  rate  and  Presorted  rate 
pieces  must  be  used  to  meet  the 
minimum  volume  requirements  for 
packages  and  containers  to  a  presort 
destination. 


e.  Presorted  rate  pieces  must  contain 
a  5-digit  barcode  and  be  co-packaged 
with  automation  rate  pieces  for  the  same 
presort  destination   If  this  optional 
preparation  method  is  used,  all 
automation  rate  and  Presorted  rate 
pieces  in  the  same  mailing  job  and 
reported  on  the  same  postage  statement 
must  be  co-packaged, 

f  Within  a  package,  all  pieces  must 
meet  the  FSM  881  requirements  or  all 
pieces  must  meet  the  FS.M  1000 
requirements  described  in  C820. 

g.  Mailers  must  sort  automation  rate 
pieces  and  Presorted  rate  pieces  for  each 
presort  destination  so  that  onlv  one 
physical  package  for  each  iogical  presort 
destination  (see  MOllJ  includes  both 
automation  rate  pieces  (containing  a 
ZIP-^4  or  delivery  point  barcode)  and 
Presorted  rate  pieces  (containing  a  5- 
digit  barcode). 

1.2    Package  Preparation 

Package  size,  preparation  sequence, 
and  labeling: 

a  5-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  red 
Label  D  or  optional  endorsement  line 
(OEL). 

h   3-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  green 
Label  3  or  OEL. 

c.  ADC:  required  (10-piece  minimum, 
fewer  not  permitted);  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum):  tan  Label  MXD  or  OEL. 

2.0  PERIODICALS 

2.1  Basic  Standards 

Effective  March  Jl.  2002.  mailers  may 
choose  to  co-package  (see  MOll) 
automation  rate  and  Presorted  rate 
pieces  as  an  option  to  the  basic 
packaging  requirements  in  M210  and 
M820.  subject  to  the  following 
conditions: 

a.  The  pieces  in  the  automation  rate 
mailing  and  the  Presorted  rate  mailing 
must  be  part  of  the  ■same  mailing  )ob  and 
must  be  reported  on  the  appropriate 
postage  statement. 

b  The  pieces  in  the  mailing  job  must 
be  nonletter-size  and  meet  anv  other 
size  and  mailpiece  design  requirements 
applicable  to  the  rate  category  for  which 
they  are  prepared 

c.  Mailings  prepared  in  sacks  must 
meet  the  basic  standards  in  M910  or 
M920 

d  Mailings  prepared  on  pallets  must 
meet  the  basic  standards  in  M045, 
M920,  M930.  or  M940 

e.  The  total  number  of  automation  rate 
and  Presorted  rate  pieces  must  be  used 
to  meet  the  minimum  volume 
requirements  for  packages  and 
containers. 


I 
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f.  Presorted  rate  pieces  must  contain 
a  5-digit  barcode  and  be  co-packaged 
with  automation  rate  pieces  for  the  same 
presort  destination.  If  this  optional 
preparation  method  is  used,  all 
automation  rate  and  Presorted  rate 
pieces  in  the  same  mailing  job  and 
reported  on  the  same  postage  statement 
must  be  co-packaged 

g.  Within  a  pac:kage.  all  pieces  must 
meet  the  FSM  881  requirements  or  all 
pieces  must  meet  the  FSM  1000 
requirements  described  in  C820. 

h  Mailers  must  sort  Presorted  rate 
pieces  and  automation  rate  pieces  for 
each  presort  destination  so  that  only  one 
physical  package  for  each  logical  presort 
destination  (see  MOl  1 )  includes  both 
automation  rate  pieces  (containing  a 
ZlP-^4  or  delivery  point  barcode)  and 
Presorted  rate  pieces  (containing  a  5- 
digit  barcode) 

2.2  Package  Preparation 

Package  size,  preparation  sequence, 
and  labeling: 

a.  Firm:  optional  (for  Presorted  rate 
pieces  only  under  M210.1.4)  (two-piece 
minimum);  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b,  5-digit:  required  (si.x-piece 
minimum,  fewer  not  permitted  except 
under  2.3):  red  Label  D  or  OEL. 

c   3-digit:  required  (six-piece 
minimum,  fewer  not  permitted  except 
under  2.3);  green  Label  3  or  OEL. 

d.  ADC:  required  (six-piece  minimum, 
fewer  not  permitted);  pink  Label  A  or 
OEL 

e.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

2.3  Low-Volume  Packages  in  Sacks  or 
on  Pallets 

Periodicals  5-digit  and  3-digit 
packages  prepared  under  2.2.  may 
contain  fewer  than  six  pieces  when  the 
publisher  determines  that  such 
preparation  improves  service.  These 
low-volume  packages  may  be  placed  in 
merged  5-digit  scheme,  merged  5-digit. 
5-digit.  3-digit.  and  SCF  sacks  or  on 
merged  5-digit  scheme,  merged  5-digit, 
5-digit.  3-digit.  or  SCF  pallets  Presorted 
rate  pieces  in  such  low-volume 
packages  must  be  claimed  at  the 
applicable  basic  Presorted  rate. 
Automation  rate  pieces  in  such  low- 
volume  packages  must  be  claimed  at  the 
applicable  basic  automation  rate. 

3  0     STANDARD  MAIL 

3.1     Basic  Standards 

Effective  March  31,  2002.  mailers  may 
choose  to  co-package  (see  MOll) 
automation  rate  and  Presorted  rate 
pieces  as  an  option  to  the  basic 
packaging  requirements  in  M610  and 


M820.  subject  to  the  following 

conditions; 

a.  The  pieces  in  the  automation  rate 
mailing  and  the  Presorted  rate  mailing 
must  be  part  of  the  same  mailing  job  and 
must  be  reported  on  the  appropriate 
postage  statement. 

b.  The  pieces  in  the  mailing  job  must 
be  flat-size  and  meet  any  other  size  and 
mailpiece  design  requirements 
applicable  to  the  rate  category  for  which 
they  are  prepared, 

c.  Mailings  prepared  in  sacks  must 
meet  the  basic  standards  in  M910  or 
M920. 

d.  Mailings  prepared  on  pallets  must 
meet  the  basic  standards  in  M045, 
M920.  M930,  or  M940 

e.  A  minimum  of  200  pieces  or  50 
pounds  of  automation  rate  pieces  are 
required;  the  Presorted  rate  mailing  may 
meet  the  residual  volume  requirements 
in  E620.  The  total  number  of  automation 
rate  and  Presorted  rate  pieces  must  be 
used  to  meet  the  minimum  volume 
requirements  for  packages  and 
containers. 

f.  Presorted  rate  pieces  must  contain 
a  5-digit  barcode  and  be  co-packaged 
with  automation  rate  pieces  for  the  same 
presort  destination  If  this  optional 
preparation  method  is  used,  all 
automation  rate  and  Presorted  rate 
pieces  in  the  same  mailing  job  and 
reported  on  the  same  postage  statement 
must  be  co-packaged. 

g.  Within  a  package,  all  pieces  must 
meet  the  FSM  881  requirements  or  all 
pieces  must  meet  the  FSM  1000 
requirements  described  in  C820. 

h.  Mailers  must  sort  Presorted  rate 
pieces  and  automation  rate  pieces  for 
each  presort  destination  so  that  only  one 
physical  package  for  each  logical  presort 
destination  (see  MOll)  includes  both 
Presorted  rate  pieces  (containing  a  5- 
digit  barcode)  and  automation  rate 
pieces  (containing  a  ZIP-^4  or  delivery 
point  barcode). 

3.2     Package  Preparation 

Package  size,  preparation  sequence, 
and  labeling: 

a.  5-digit;  required  (lO-piece 
minimum,  fewer  not  permitted):  red 
Label  D  or  optional  endorsement  line 
(OEL)   I 

b.  3-digit;  required  (10-piece 
minimum,  fewer  not  permitted):  green 
Label  3  or  OEL. 

c.  ADC':  required  (lO-piece  minimum, 
fewer  not  permitted),  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 


An  appropriate  amendment  to  39  CFR 
part  111  to  reflect  these  changes  will  be 
published. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

IFRDot    01-29299  Filed  11-23-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[DC-T5-2001-01a;  FRL-7107-2] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  District  of 
Columbia;  Withdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule, 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  direct  final  rule 
fully  approving  the  operating  permit 
program  of  the  District  of  Columbia.  In 
the  direct  final  rule  published  on 
October  16,  2001  (66  FR  52538),  EPA 
stated  that  if  adverse  comments  were 
received  by  November  15.  2001,  the  rule 
would  be  withdrawn  and  not  take  effect. 
EPA  subsequently  received  adverse 
comments.  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  October  16, 
2001  (66  FR  52561).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

EFFECTIVE  DATE:  The  direct  final  rule  is 
withdrawn  as  of  November  26,  2001, 

FOR  FURTHER  INFORMATION  CONTACT: 

Paresh  R.  Pandya,  Permits  and 
Technical  Assessment  Branch  at  (215) 
814-2167  or  by  e-mail  at 
pandya. perry®. epa.gov. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  November  16.  2001. 
Donald  S,  Welsh. 

Regional  Administrator.  Region  III 

Accordingly,  the  addition  of  40  CFR 
part  70,  Appendix  A,  "District  of 
Columbia",  paragraph  (b)  is  withdrawn 
as  of  November  26,  2001. 

(FR  Doc.  01-29367  Filed  1 1-23-01;  8:45  am) 
BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  92 

Control  of  Air  Pollution  From 
Locomotives  and  Locomotive  Engines 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations.  Parts  87  to  99.  revised  as  of 
luly  1.  2001,  part  92  is  corrected  in 
§92.120  by  revising  equations  (1)  and 
(2)  in  paragraph  (c)(2){v).  in  §92.121  bv 
revising  paragraphs  (b)(2)(vi).  a))(2)(ixj, 
{b)(2)(xi)(A).  and  (b)(4)(iv).  and  bv 
revising  §  92.132  to  read  as  follows: 

§  92.1.20     NDIR  analyzer  calibration  and 
Checks. 

*         *         *         *         « 

(c)*  *  * 
(2)*  *  * 
(v)*    *    * 

v  =  Ax-'-i-Bx'-t-Cx--KDx-(-E     (1) 
y  =  xJiAx-*  +  Bx'  +  Cx-  +  Dx  +  E)    (2) 

where: 

y  =  concentration. 
X  =  chart  deflection. 


§92.121     Oxides  of  nitrogen  analyzer 
calibration  and  check. 


(b)*    *    * 

(2)*    *    * 

(vi)  Turn  on  the  .\0v  generator  O:  (or 
air)  supply  and  adjust  the  O:  (or  air) 
flow  rate  so  that  the  NO  indicated  bv  the 
analyzer  is  about  10  percent  less  than 
indicated  in  step  in  paragraph  (b)(2)(v) 
of  this  section.  Record  the  concentration 
of  NO  in  this  NO  ■>-  O;  mixture 
*         *         t         ♦         » 

(ix)  Switch  off  the  NOx  generation, 
but  maintain  gas  flow  through  the 
system.  The  oxides  of  nitrogen  analvzer 
will  indicate  the  total  Ndx  in  the  NO  + 
O2  mixture.  Record  this  value. 


b)/(c 


(xi)*   *   * 

(A)  Percent  Efficiencv=(l  -1-  (a 
-  d)}(100) 

where: 

a=concentration  obtained  in 

(b)(2)(viii)  of  this  section. 
b=concentration  obtained  in 

(b)(2)(ix)  of  this  section. 
c=concentration  obtained  in 

(b)(2)(vi)  of  this  section. 
d=concentration  obtained  in 

fb)(2)(vii)  of  this  section. 

*  *         *  »         «  

(4)*    *    * 

(iv)  Calculate  the  concentration  of  the 
converter  checking  gas  using  the  results 
from  step  in  paragraph  (b)(4)(iii)  of  this 
section  and  the  converter  efficiency 


paragraph 
paragraph 
paragraph 
paragraph 


from  paragraph  (b)(2)  of  this  section  as 
follows 

Concentration=(((X-Y)(100))/Efficiency) 

-f  Y 


§92.132     Calculations 

(aj  Duty-cycJe  r-m:.-^inns  This  section 
describes  the  caic  uiatum  of  dutv-cycle 
emissions,  in  terms  of  grams  per  brake 
horsepower  hour  (g/bhp-hr)  The 
calculation  involves  the  weighted 
summing  of  the  product  of  the  throttle 
notch  mass  emission  rates  and  dividing 
by  the  weighted  sum  of  the  brake 
horsepower  The  final  reported  duty- 
cycle  emission  test  results  are  calculated 
as  follows: 

{lKi)E,^.=(L(M,j)(Fj))/(L(BHP,)(F,)) 
Where; 

EKjc=Duty-cycle  weighted,  brake-specific 
mass  emission  rate  of  pollutant  i  (i.e.,  HC, 
CO.  NOx  or  PM  and.  if  appropriate.  THCE 
or  NMHC)  in  grams  per  brake  horsepower- 
hour: 

M,j=the  mass  emission  rate  pollutant  i  for 
mode  j: 

Fj=the  applicable  weighting  factor  listed  in 
Table  B132-1  for  mode  j; 

BHP,=the  measured  brake  horsepower  for 
mode  j. 

(ii)  Table  Bl  32-1  follows: 


Table  Bl  32-1— Weighting  Factors  for  Calculating  Emission  Rates 


Throttle  notch  setting 


Locomottve  not  equipped 
with  multiple  idle  notches 


Line-haul 


Low  Idle    

Normal  Idle 

Dynamic  Brake 

Notch  1     

Notch  2    

Notch  3    

Notch  4    , 

Notch  5     

Notch  6     

Notch  7      

Notch  8     


Locomolive  equipped  with 
multiple  idle  notches 


tch 

Line-haul 

NA 

0190 

0  598 

0190 

0000 

0  125 

0  124 

0  065 

0  123 

0  065 

0  058 

0  052 

0  036 

0044 

0  036 

0  038 

0015 

0  039 

0  002 

0  030 

0008 

0  162 

Sviritch 


0299 
0.299 

0000 
0  124 
0  123 
0  058 
0  036 
0  036 
0  015 
0  002 
0008 


(2)  Example:  For  the  line-haul  cycle, 
for  locomotives  equipped  with  normal 
and  low  idle,  and  with  dynamic  brake. 
the  brake-specific  emission  rate  for  HC 
would  be  calculated  as; 

EHCdc=((MHnJ  (0.190)  +  (Mhci)  (0.190) 
(Mhc:)  (0.125)  +  (MhcO  (0.065)  * 
(Mhc4)  (0.065)  +  (Mho)  (0.052)  + 
(Mhc^)  (0.044)  4-  (Mhc-)  (0.038)  + 
(Mho)  (0.039)  -K  (Mhc^)  (0.030)  + 
(Mhcio)  (0.162)]/[(BHP,J  (0.190)  * 
(BHP,)  (0.190)  -K  (BHP:)  (0  12.S1  + 
(BHPd  (0.065)  *  (BHP4)  (0.065)  -^ 
(BHP,)  (0.052)  +  (BHP^)  (0.044)  + 


(BHP-)  (0.038)  *  (BHP.)  (0.039)  + 
(BHP.)  (0.030)  ^  (BHP,,,)  (0.162)1 
(31  In  each  mode,  brake  horsepower 
output  IS  the  power  that  the  engine 
delivers  as  output  (normally  at  the 
flywheel),  as  defined  in  §92,2. 

(i)  For  locomotive  testing  (or  engine 
testing  using  a  locomotive  alternator/ 
generator  instead  of  a  dynamometer), 
brake  horsepower  is  calculated  as; 

BHP=HP„,,/A,,.  +  HP,,c 

Where, 

HP„„=Measured  horsepower  output  of  the 
alternator 'generator. 


Ae(f=Efficiency  of  the  alternator/generator. 
HPKc=Accessory  horsepower. 

(ii)  For  engine  dynamometer  testing, 
brake  horsepower  is  determined  from 
the  engine  speed  and  torqup 

(4)  For  locomotive  equipped  with 
features  that  shut  the  engine  off  after 
prolonged  periods  of  idle,  the  measured 
mass  emission  rate  M.|  (and  M,i^  as 
applicable)  shall  be  multiplied  h\  a 
factor  equal  to  one  minus  the  estimated 
fraction  reduction  in  idling  time  that 
will  result  in  use  from  the  shutdown 
feature.  Application  of  this  adjustment 
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is  subjecl  to  thf-  Admini.strdtor's 
approval. 

(b)  Throttle  notch  f  missions.  This 
paragraph  (b)  describes  the  calculation 
of  throttle  note  h  emissions  for  all 
operating  modes,  including:  idle 
(normal  and  low,  as  applicable); 
dynamic  brake:  and  traction  power 
points  The  throttle  notch  (operating 
mode)  emission  test  results,  final 
reported  values  and  values  used  in 
paragraph  (a)(1)  of  this  section  are 
calculated  as  follows: 

(1)  Brake  specific  emissions  (E„)  in 
grams  per  brake  horsepower-hour  of 
each  species  i  (i.e.,  HC,  CO.  NOx  or  PM 
and.  if  appropriate.  THCE  or  NMHC)  for 
each  mndf'  j: 

(i)  Em(  .n  ,u.=H(;  gramv  BHF-hr=M„c 
mode/Measured  BHP  in  mode. 

Where: 

Mm  m.«ic=Mass  HC  emissions  (grams  per 
hour)  for  each  test  mode. 

(ii)  ExHCb  imHjc=THCE  gramsBHP- 
hr=MTHCE  mixie/Measured  BHF  in  mode. 
Where: 
Mthci-  m.«ic  (Total  hydrocarbon  equivalent 

mass  emissions  (grams  per  hour)  for  each 

test  mode): 
=Mhc,  +  I  (M„)  (MWCpl/MWC, 
M,j=the  mass  emission  rate  oxygenated 

pollutant  i  for  mode  j. 
MWC,=the  molecular  weight  of  pollutant  i 

divided  by  the  number  of  carbon  atoms  per 

molecule  of  pollutant  i. 
MWC'p=th('  molecular  'veight  of  a  typical 

[lelroleum  fuel  component  divided  by  the 

number  of  carbon  atoms  per  molecule  of  a 

typical  petroleum  fuel 

component  =  13. 8756. 

(iii)  Enmhc  n,.Hjc=NMHC  grams 'BHP- 
hr=Mv.MM(  n„,j,./Measured  BHF  in  mode. 

Wh.T.v 

^KsiHi  ,„,ic=Nt,i->-~  WiHC  emissions  (grams 

I'Hf  hour)  tor  'mi  h  test  mode. 

(iv)  E(  o  nu<k=CO  grams/BHP-hr=Mco 

nxxic/Measured  BHP  in  mode. 
When' 

Mc  ( >  „,..i^  =  .Mass  CO  emissions  (grams  per 
hour)  for  each  test  mode 

(v)  Em),  m.Kic=NOx  grams/BHF- 
hr=Ms(),  ni.Kio/Measured  BffP  in  mode. 

Mn(u  nK.jc=Mi--^  ^^f\  emissions  (grams  per 
hour)  for  tMi  li  trst  mode. 

(vi)  EpM  •m.xje=PM  grams/BHP-hr=MpM 
m.Kic/Measured  BHP  in  mode. 
Where: 
^IpM  „«jc=Ma.s.s  PM  emissions  (grams  per 

hour)  for  t'.K  h  test  mode. 

(vii)  Eai  m,Ki<-=Aldehydes  grams/BHP- 
hr=M.M  ni.Hic/Measured  BHP  in  mode 

(vii)  Em  ,n,Hi,=Aldehydes  grams;BHP- 
hr=MM  ,™«k-/Measured  BHP  in  mode 
WhtTc; 

M  \i    „„.ic=T()ta]  .iidehyde  mass  emissions 
(grams  per  )inur)  for  each  test  mode. 


(2)  Mass  Emissions — Raw  exhaust 
measurements.  For  raw  exhaust 
measurements  mass  emissions  (grams 
per  hour)  of  each  species  for  each  mode: 

(i)  General  equations.  (A)  The  mass 
emission  rate,  M\  „„Kit  (g/hr).  of  each 
pollutant  (HC.  NOx.  CO;.  CO,  CH4 
CH,OH.  CH,CH:OH,  CH:0.  CH,CH:0) 
for  each  operating  mode  for  raw 
measurements  is  determined  based  on 
one  of  the  following  equations: 

Mx  „,.xi.«(DX/10'>)(DVol)(MWx/Vn,) 
Mx  ,„.K.c'=(WX/10'0(VWol)(MWx/V^) 

Where: 

X  designates  the  pollutant  (e.g.,  HC),  DX  is 
the  concentration  of  pollutant  X  (ppm  or 
ppmCJ  on  a  dry  basis,  MWx  is  the 
moleci^lar  weight  of  the  pollutant  (g/mol). 
DVol  i^  the  total  exhaust  flow  rate  (ftVhr) 
on  a  dty  basis.  WX  is  the  concentration  of 
pollutant  X  (ppm  or  ppmC)  on  a  wet  basis. 
WVol  Is  the  total  exhaust  flow  rate  (ftVhr) 
on  a  wiet  basis.  Vm  is  the  volume  of  one 
mole  of  gas  at  standard  temperature  and 
pressi^e  (ftVmol). 

(B)  All  measured  volumes  and 
volumetric  flow  rates  must  be  corrected 
to  standard  temperature  and  pressure 
prior  to  calculations. 

(ii)  The  following  abbreviations  and 
equations  apply  to  this  paragraph  (b)(2): 

a=Atomic  hydrogen/carbon  ratio  of  the  fuel. 
|3=Atom|c  oxygen/carbon  ratio  of  the  fuel. 
CMWf=Molecular  weight  of  the  fuel  per 

carboa  atom,  or  carbon  molecular  weight 

(g/moIeC)=(12.011  +  1.008a  +  16.000^). 
DCO=C0  concentration  in  exhaust,  ppm 

(dry). 
DC02=api  concentration  in  exhaust,  percent 

(dry).  I 
DHC=HC  carbon  concentration  in  exhaust, 

ppm  C  (dry). 
DNOX=NOx  concentration  in  exhaust,  in 

ppm  (dry). 
DVoUTotal  exhaust  flow  rate  (ft'/hr)  on  a  dry 

basis:  or 

=(V J^V,)/((CMW()  (DHC/IO"  +  DCO/IO*-  + 

DCO2/100)). 
K=\Vater  gas  equilibrium  constant=3.5. 
Kw=Wet  to  dry  correction  factor. 
Mh=Ma3s  flow-rate  of  fuel  used  in  the  engine 

in  )h'hr=W,/453.59. 
.MW't  =.^t()mic  weight  of  carbon=12.011. 
MWi  o=Molecular  weight  of  CO=28.011. 
MVVH=Atomic  weight  of  hydrogen=1.008. 
MWNC)2*Molecular  weight  of  nitrogen 

dioxide  (NO2)=46.008. 
MW{)=Molecular  weight  of  atomic 

oxygati=16.000. 
T=Temperature  of  inlet  air  (  °F). 
Vm=Volume  of  one  mole  of  gas  at  standard 

temperature  and  pressure  (ftVmole). 
Wf=MaSs  flow-rate  of  fuel  used  in  the  engine, 

in  grams/hr=(453.59)x(Mi  Ibs/br). 
WCO:=(;0:  concentration  in  exhaust,  percent 

(wet). 
\VH(;=HC  concentration  in  exhaust,  ppm  C 

(wet). 
WVol=Total  exhaust  flow  rate  (ft  Vhr)  on  a 

wet  basis;  or 

=(V„KWf)/((CMW,)(WHC/10''  +  WCO/10'' 

WCO2/100)). 


(iii)  Calculation  of  individual 
pollutant  masses.  Calculations  for  mass 
emission  are  shown  here  in  multiple 
forms.  One  set  of  equations  is  used 
when  sample  is  analyzed  dry  (equations 
where  the  concentrations  are  expressed 
as  DX),  and  the  other  set  is  used  when 
the  sample  is  analyzed  wet  (equations 
where  the  concentrations  are  expressed 
as  WX).  When  samples  are  analyzed  for 
some  constituents  dr\'  and  for  some 
constituents  wet,  the  wet  concentrations 
must  be  converted  to  drv 
concentrations,  and  the  equaticms  for 
drv  concentrations  used.  Also,  the 
equations  for  HC.  NMHC,  CO.  and  NOx 
have  multiple  forms  that  are 
algebraically  equivalent:  An  explicit 
form  that  requires  intermediate 
calculation  of  V„,  and  DVol  or  WVol; 
and  an  implicit  form  that  uses  only  the 
concentrations  (e.g..  DCO]  and  the  mass 
flow  rate  of  the  fuel.  For  these 
calculations,  either  form  may  be  used. 

(A)  Hydrocarbons  and  nonrnethane 
hydrocarbons. 

[1]  Hydrocarbons.  (;)  For  petroleum- 
fueled  engines: 

M\u  „„,dc 

=(DHC)CMW,{DVol)(10'')/V,„ 
=  ((DHC/10'')(W,)/((DCO/10^)  -^ 
(DCOVlOO)  +  (DHC/10")  -K  (IDX/ 
10-))) 

Mhc  mixle 

=(\VHC)CMW,{WVol)(10'')/V„ 

=((WHC/10"){W,)/((VVCO/10'-)-»- 
(WCOVlOO)  +  (WHC/10')  -h  (I(WX/ 
10-))) 

(;'/)  For  alcohol-fueled  engines: 

DHC=FID  HC  -  I{r.)(DX) 
WHC=FID  HC  -  I(rJ(WX) 

Where: 

FID  HC=Concentration  of  "hydrocarbon" 
plus  other  organics  such  as  methanol  in 
exhaust  as  measured  by  the  FID,  ppm 
carbon  equivalent. 

r,=FID  response  to  oxygenated 
speciesxlniethanol.  ethnnol.  or 
acetaldehvde), 

DX=Concentration  ot  nxygtmated 
spec  iesx(methanol,  fthano).  or 
at  etaldehyde)  in  exhaust  as  determined 
from  the  drv  exhaust  sample,  ppm  carbon 
(e.g..  DCH3bH.  2(DCH3CH20H)). 

VVX=Con(  entration  nf  oxygenated 
specicsx(methanol.  ethanol.  or 
acetaidehyde)  in  exhaust  as  determined 
from  the  wet  exhaust  sample,  ppm  carbon 

lDX=The  sum  of  con(,entrations  DX  for  a)i 
oxygenated  species 

ZWX=The  sum  of  concentrations  WX  for  all 
oxygenated  species, 

(2)  Nonrnethane  hydrocarbons: 

MsMHC  r..x.e=(DNMHC)CMW,{DVol) 

(10^)/Vm 

=((DNMHC/10'')(\V,)/((DCO/10'')  -^ 

(DCO:/100)-^(DHC/10''))) 
Mnmhc  ™xi,=(VVNMHC)CMWKWVol) 

(10^)/Vn, 
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=((WNMHC/10'')(W,)/((WCO/10'')-^ 
(WCO:/100)  *  (WHC/10^))) 

Where: 

DNMHC=FID  HC  -  (rcH4)(DCH4) 

W.N'MHC=FIU  HC  -  (rcH4)(WCH4) 

FID  HC=Concentration  of  "hydrocarbon" 

plus  other  organics  such  as  methane  in 

exhau.st  as  measured  by  the  FID,  ppm 

carbon  equivalent, 
n  H4=FID  response  to  methane. 
D(;H4=Concentration  of  methane  in  exhaust 

as  determined  from  the  dry  exhaust 

sample,  ppm. 
WCH4=Concentration  of  methane  in  exhau.st 

as  determined  from  the  wet  exhaust 

sample,  ppm. 

(E)  Carbon  monoxide: 

Mc(>n„Kie=(DCO)MW(,,{DVol)/10''/V,„ 
=((MWr<,(DCO/10'-)(VV,)/{(CMW,)(DCO/ 

10")  +  (DCO:/100)  *  DHC  10')  + 

(IDX/IO--))) 
M<  „  „„^„-(VVCO)MVV\  (.(DVoDdCj/Vo, 
-K({M\V(,,(WCO/10'')(W,)/ 

((CMVV,)(WCO/10'^)  +  (WCO^/100)  + 

WHC/lO'^l-^dWX/lO'O)) 

(C)  Oxides  of  nitrogen: 

MNOxm.K)c=(DNOX)MWv(,^(DVol)(10«')/ 

V,. 
=((MVVso;(DNOX/10'')(Wf)/ 

({CMW,)(DCO/10'^)  -.  fDCOVlOO)  -t- 

(DHC/10'^)-^  (IDX/ 10"))) 
M^,„  m,Kje=(\VNOX)MWN,,.(DVol)(10'')/ 

V,, 
=((MWno:(WNOX/10")(W,)/ 

((CMW,)(WCO/10')  +  (WCQ^/lOO)  + 

(\VHC/10")-K  dWX/lO"))) 

(D)  Methanol: 

Mt-H-.<)Hm.^c=(DCH3CW 

10")32.042(DVol)  V,„ 

M(H«)H  ,n,Klc  =  (WCH30H/ 

10")32.042(WVol)/Vn, 
Where: 

DCH3OH=(V,„)(10^)[{C,xAV,)  ■^  (C.xAV,))/ 

DVoIms 

wc:h:!Oh=(V„,)(io")[(c,xav,)  +  (Cxav.))/ 

VVVoIms 
C,=(oncentration  of  methanol  in  impinger  i 

(1  or  2)  in  mol/ml. 
AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
DVolMs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  methanol  impingers 

(dry). 
WVoiMs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  methanol  impingers 

(wet). 

(E)  Ethanol: 

M(  h'ch:()h  m,KU.=(DCH3CH20H/ 
10")23.035(DVol)/V.^ 


McH.X-H20H  mode  =  {WCH3CH20H/ 
lD")23.035(WVol)/Vn, 

Where: 

DCH3CH2OH=(V^)(10'>)((C,xAV,) 

+  (C:xAV:)|/DVol^s 
WCH3CH2OH=(V„)(10«')  l(C,xAV,)  -^ 

(C,xAV:)l/WVolt.^ 
C,=concentration  of  ethanol  in  impinger  i  (1 

or  2)  in  mol/ml. 
AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
DVol^i= Volume  (standard  ft')  of  exhaust 

sample  drawn  through  ethanol  impingers 

(dry). 
VWolKs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  ethanol  impingers 

(wet). 

(F)  Formaldehyde: 

M(  H20  m.«ic=(DCH2O/10*')30.026(DVol)/ 
V„, 

McH2Om«ie=(\VCH2O/10^)30.026(\V\'ol)/ 

V^ 

[1]  If  aldehydes  are  measured  using 
impingers: 

DCH2O=(V^)(10")[(C,xAV,}  + 

{C:xAV:))/DVo1fs 
WCH2O=(V„)(10^)((C,xAV,)  + 

(C:xAV:)l/WVohs 

[2]  If  aldehydes  are  measured  using 
cartridges: 

DCH20=(V,„)(10'')(CrxAVr)/DVo1ks 
\VCH2O=(Vn,)(10")(CRxAVR)/WVolFs 

(3)  The  following  definitions  apply  to 
this  paragraph  {b)(2)(iii)(F): 

AVj=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
AVR=VoluTne  of  absorbing  reagent  use  to 

rinse  the  cartridge  in  ml. 
C,=concentralion  of  formaldehyde'in 

impinger  i  (1  or  2)  in  mol/ml. 
CR=concentration  of  formaldehyde  in  solvent 

rinse  in  mol/ml. 
DVoUs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  formaldehyde 

sampling  system  (dry). 
WVolf:s=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  formaldehyde 

sampling  system  (wet). 

(G)  Acetaldehvde: 

Mt  H.K-HO  mcxlr  =  (DCH3CHO/ 

10^)27.027(DVol)/V^ 

M<  HH  HO  m,«J.-=(VVCH3CHO/ 

10")27.027(VVVol)/V„ 

[1]  If  aldehydes  are  measured  using 

impingers: 

DCH3CHO=(V„)(10")[(C,xAV,)  +  (C^x 
AV.JI/DVoIas 


\VCH3CHO=(VJ(10")|(C,xAV,)  +  C^x 

AV:)]/WVoUs 

[2]  If  aldehydes  are  measured  using 
cartridges: 

DCH3CHO=(V,J(10^)(CrxAVr)/DVoUs 

WCH3CHO=(V^)(10'')(CrxAVr)/\VVo1as 

[3]  The  following  definitions  apply  to 
this  paragraph  (b)(2)(iii)(G): 

AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
AVK=Volume  of  absorbing  reagent  use  to 

rinse  the  c:artridge  in  ml. 
C,=concentration  of  acetaidehyde  in  impinger 

i  (1  or  2)  in  mol/ml. 
CH=concentration  of  acetaidehyde  in  solvent 

rinse  in  mol/ml. 
DVoUs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  acetaldehvde 

•sampling  system  (dry) 
\WolAs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  acetaldehvde 

sampling  system  (wet). 

(iv)  Conversion  of  wet  concentrations 
to  dry  concentrations.  Wet 
concentrations  are  converted  to  dr)' 
concentrations  using  the  following 
equation: 

DX=K^.  WX 
Where: 

WX  is  the  concentration  of  species  X  on  a 

wet  basis. 
DX  is  the  concentration  of  species  X  on  a  dry 

basis. 
K*  is  a  conversion  factor=WVol/DVol=l  + 

DH20. 

(A)  Iterative  calculation  of  conversion 
factor.  The  conversion  factor  Kvk  is 
calculated  from  the  fractional  volume  of 
water  in  the  exhaust  on  a  drv  basis 
(DH20=volume  of  water  in  exhaust/drv- 
volume  of  exhaust).  Precise  calculation 
of  the  conversion  factor  Kv,  must  be 
done  by  iteration,  since  it  requires  the 
dry  concentration  of  HC,  but  HC 
emissions  are  measured  wet. 

{1)  The  conversion  factor  is  calculated 
by  first  assuming  DHC=WHC  to 
calculate  DVol: 

D\'ol=(V^)(Wa/((CMW,)(DHC/W  -^ 
DCO/10''  +  DCO2/100)) 

(2)  This  estimate  is  then  used  in  the 
following  equations  to  calculate  DVolj,,, 
then  DH20.  then  Kv. ,  which  allows  DHC 
to  be  determined  more  accurately  from 
WHC: 


I 
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GEORGIA  (SOUTHEAST) 

CPI  AREAS  COUNTIES 

•Atlanta,  GA:  Barrow,  Bartow,  Carroll,  Cherokee,  Clayton,  Cobb,  Coweta,  Dekalb, 

Douglas  Fayette  Forsyth,  Fulton,  Gwinnett,  Henry,  Newton,  Paulding, 
Pickens,  Rockdale,  Spalding,  Walton 

I 
METROPOLITAN  COUNTIES 

Bibb,  Bryan,  Catoosa,  Chatham.  Chattahoochee,  Clarke,  Columbia,  Dade,  Dougherty,  Effingham,  Harns, 
Houston,  Jones.  Lee,  Madison,  Mcduffie.  Muscogee  Oconee,  Peach,  Richmond,  Twiggs,  Walker 

NONMETROPOLITAN  COUNTIES 

Appling,  Atkinson,  Bacon,  Baker,  Baldwin,  Banks,  Ben  Hill,  Berrien,  Bleckley,  Brantley,  Brooks,  Bulloch, 
Burke,  Butts,  Calhoun,  Camden.  Candler,  Charlton,  Chattooga,  Clay,  Clinch,  Coffee,  Colquitt.  Cook,  Crawford, 
Crisp,  Dawson,  Decatur,  Dodge,  Dooly.  Early,  Echols,  Elbert,  Emanuel,  Evans,  Fannin,  Floyd,  Franklin, 
Gilmer,  Glascock,  Glynn,  Gordon,  Grady,  Greene,  Habersham,  Hall,  Hancock,  Haralson,  Hart,  Heard,  Inwin, 
Jackson,  Jasper,  Jeff  Davis,  Jefferson,  Jenkins,  Johnson,  Lamar,  Lanier,  Laurens.  Liberty,  Lincoln,  Long, 
Lowndes,  Lumpkin,  Macon,  Manon,  Mcintosh.  Menwether,  Miller,  Mitchell,  Monroe,  Montgomery,  Morgan, 
Mun-ay,  Oglethorpe,  Pierce,  Pike,  Polk,  Pulaski,  Putnam,  Quitman,  Rabun,  Randolph,  Schley,  Screven, 
Seminole,  Stephens,  Stewart,  Sumter,  Talbot,  Taliafen-o,  Tattnall,  Taylor,  Telfair,  Terrell,  Thomas,  Tift, 
Toombs,  Towns,  Treutlen,  Troup,  Turner,  Union,  Upson,  Ware,  Warren,  Washington,  Wayne,  Webster, 
Wheeler,  White,  Whitfield,  Wilcox,  Wilkes,  Wilkinson,  Worth 

HAWAII  (PACIFIC/HAWAII) 

CPI  AREAS;  COUNTIES 
STATE    Hawaii: 

IDAHO  (NORTHWEST/ALASKA) 

METROPOLITAN  COUNTIES 
Ada,  Bannock,  Canyon 

NONMETROPOLITAN  COUNTIES 

Adams,  Bear  Lake,  Benewah,  Bingham,  Blame,  Boise,  Bonner,  Bonneville,  Boundary,  Butte,  Camas,  Canbou, 
Cassia,  Clark,  Clearwater,  Custer,  Elmore,  Franklin.  Fremont,  Gem,  Gooding,  Idaho,  Jefferson,  JeronDe, 
Kootenai,  Latah,  Lemhi,  Lewis,  Lincoln  Madison,  Minidoka,  Nez  Perce,  Oneida,  Owyhee,  Payette,  Power, 
Shoshone,  Teton,  Twin  Falls,  Valley,  Washington 


Hawaii,  Honolulu,  Kauai,  Maui 


ILLINOIS  (MIDWEST) 

CPI  AREAS:  COUNTIES 
•Chicago,  IL: 
•COUNTY  De  Kalb,  IL: 
•COUNTY  Gajndy,  IL: 
PMSA  Kankakee,  IL 
•COUNTY  Kendall,  II: 
MSA  St.  Louis,  MO-IL: 


Cook,  Dupage,  Kane,  Lake,  McHenry,  Will 
Dekalb 
Grundy 
Kankakee 
Kendall 
Clinton.  Jersey.  Madison,  Monroe,  St.  Clair 

i 


METROPOLITAN  COUNTIES 

Boone,  Champaign,  Henry,  Macon,  McJean,  Menard,  Ogle,  Peona,  Rock  Island,  Sangamon,  Tazewell. 
Winnebago,  Woodford  j 

NONMETROPOLITAN  COUNTIES 

Adams,  Alexander.  Bond,  Brown,  Bureau,  Calhoun,  Can-oil,  Cass,  Christian,  Clark,  Clay,  Coles,  Crawford, 
Cumberiand,  De  Witt,  Douglas,  Edgar,  Edwards  Effingham,  Fayette,  Ford,  Franklin,  Fulton,  Gallatin,  Greene, 
Hamilton,  Hancock,  Hardin,  Henderson,  Iroquois,  Jackson.  Jasper.  Jefferson,  Jo  Daviess.  Johnson,  Knox,  La 
Salle,  Lawrence,  Lee,  Livingston,  Logan,  Macoupin,  Marion,  Marshall,  Mason,  Massac.  Mcdonough.  Mercer, 
Montgomery,  Morgan,  Moultne,  Perry.  Piatt,  Pike,  Pope,  Pulaski.  Putnam,  Randolph,  Richland,  Saline, 
Schuyler,  Scott,  Shelby.  Stark,  Stephenson  Union.  Vermilion,  Wabash,  Warren,  Washington,  Wayne,  White, 
Whiteside,  Williamson 


Where: 


Y=VVatar  volume  concentration  in  intake  air, 
volui^e  fraction  (drv). 


DVol„,=.Mr  intake  flow  rate  (ft'/hr)  on  a  dry 

ba'iis,  nuMsured.  or  calf  ulatcd  as: 


Federal  Registpr   Vol.  66.  No,  227'Monda\.  \ovpmber  26.  2001 -Rules  and  Regulations         58957 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  paCORS  -  AREA  DEFINITIONS 
INDIANA  (MIDWEST) 


CPI  AREAS   COUNTIES 

•Cincinnati,  OH-KY-IN. 
PMSA  Gary.  IN: 
•COUNTY  Ohio,  !N: 


Dearborn 
Lake,  Porter 

Onio 


METROPOLITAN  COUNTIES 

Adams,  Allen,  Boone,  ClarkClay,  Clinton  De  Kaib  De.aware   Elkhart,  Floyd  Hamilton  Hancock   Harrison 
Hendncks,  Howard,  Huntington,  Johnson,  Madison  Manon  Monroe  Moraan  Posey  Scott  Sheiby  St 
Joseph,  Tippecanoe  Tipton  Vanderburgh  Vermilhon  Vigo  Warnck,  WelFs,  Whitley' 

NONMETROPOLITAN  COUNTIES 

Bartholomew,  Benton,  Blackford,  Brown  Carroll  Cass  Crawford  Daviess  Decatur  DubOiS  Fayette 
Fountain.  Franklin,  Fulton,  Gibson,  Grant,  Greene.  Henry,  Jackson,  Jasper,  Jay,  Jefferson  Jennings  Knox 
Kosausko,  La  Porte,  Lagrange,  Lawrence,  Marshall,  Martin,  Miami,  Montgomery  Newton  Noble  Orange   ' 
Owen,  Parke,  Perry,  Pike,  Pulaski,  Putnam,  Randolph,  Ripley,  Rush,  Spencer  Starke  Sleuben  Sullivan  ' 
Switzeriand,  Union,  Wabash,  Warren,  Washington,  Wayne,  White 

IOWA  (GREAT  PLAINS) 

METROPOLITAN  COUNTIES 

Black  Hawk.  Dallas,  Dubuque,  Johnson,  Linn,  Polk,  Pottawattamie,  Scott  Warren.  Woodbury 

NONMETROPOLITAN  COUNTIES 

Adair,  Adams,  Allamakee,  Appanoose,  Audubon,  Benton.  Boone,  Bremer,  Buchanan  Buena  Vista  Butle'- 
Calhoun,  Can-oil,  Cass,  Cedar,  Cen-o  Gordo,  Cherokee  Chickasaw,  Clarke,  Clay,  Clayton  Clinton  C-av^ora 
Davis,  Decatur,  Delaware,  Des  Moines,  Dickinson,  Emmet,  Fayette.  Floyd,  Franklin  Fremont 

IOWA  (Cont.) 

Greene,  Gmndy,  Guthrie,  Hamilton,  Hancock,  Hardin,  Hamson,  Henry,  Howard  Humboldt  Ida  iowa 
Jackson  Jasper,  Jefferson,  Jones,  Keokuk,  Kossuth,  Lee,  Louisa,  Lucas,  Lyon  Madison,  Mahaska  Manon 
Marshall,  Mills,  Mitchell,  Monona,  Monroe,  MontgorT>ery,  Muscatine,  O'Bnen  Osceola  Page  Paio  Alto 
Plymouth,  Pocahontas.  Poweshiek,  Ringgold,  Sac,  Shelby,  Sioux.  Story,  Tama  Taylor  Union  Van  Buren 
Wapello,  Washington,  Wayne,  Webster,  Winnebago,  Winneshiek,  Worth,  Wnght 

KANSAS  (GREAT  PLAINS) 


CPI  AREAS:  COUNTIES 

MSA    Kansas  City,  MO-KS 


Johnson,  Leavenworth,  Miami,  Wyandotte 


METROPOLITAN  COUNTIES 

Butler,  Douglas,  Harvey,  Sedgwick.  Shawnee 

NONMETROPOLITAN  COUNTIES 

Allen,  Anderson,  Atchison,  Barber,  Barton,  Bourbon,  Brov»m,  Chase,  Chautauqua,  Cherokee  Cheyenne 
Clark,  Clay,  Cloud,  Coffey,  Comanche,  Cowley.  Crawford,  Decatur,  Dickinson,  Doniphan  Edwards  Elk  Ellis 
Ellsworth,  Finney,  Ford,  Franklin,  Geary,  Gove,  Graham,  Grant,  Gray,  Greeley.  Greenv«xxJ,  Hamilton  Harper 
Haskell,  Hodgeman,  Jackson,  Jefferson,  Jewell,  Keamy,  Kingman,  Kiowa,  Labette.  Lane  Lincoln  Linn 
Logan,  Lyon,  Marion,  Marshall,  Mcpherson,  Meade,  Mitchell.  Montgomery,  Moms,  Morton,  Nemaha  Neosho 
Ness,  Norton,  Osage,  Osborne,  Ottawa,  Pawnee,  Phillips,  Pottawatomie,  Pratt,  Ravirtins  Reno  Republic 
Rice,  Riley,  Rooks,  Rush,  Russell,  Saline,  Scott.  Seward,  Shendan,  Sherman  Smith  Stafford  Stanton 
Stevens,  Sumner,  Thomas,  Trego,  Wabaunsee,  Wallace,  Washington,  Wichita,  Wilson,  Woodson 

KENTUCKY  (SOUTHEAST) 

CPI  AREAS:  COUNTIES 

•Cincinnati,  OH-KY-IN;  Boone,  Campbell,  Kenton 

•COUNTY  Gallatin,  KY;  Gallatin 
•COUNTY  Grant,  KY:  Grant 

•COUNTY  Perxlleton.  KY:  Pendleton 


(3)  The  calculations  are  repeated 
using  this  estimate  of  DHC  If  the  new- 
estimate  for  Kvi,  is  not  within  one 
percent  of  the  previous  estimate,  the 


iteration  is  repeated  until  tne  differenc  p 
in  Kv.  between  iterations  is  less  than 
one  percent. 

(B)  Alternate  calculation  of  D?^20 
(approximation)  The  following 


approximation  may  be  used  for  DH^CJ 
instead  of  the  calculation  in  paragraph 
(b){2){iv)(A)  of  this  section: 


I 
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KENTUCKY  (cont'd)  I 

METROPOLITAN  COUNTIES  ^ 

Bourtx)n,  Boyd,  Bullitt,  Carter,  Christian,  Clark.  Daviess,  Fayette,  Greenup.  Her>derson,  Jefferson,  Jessamine, 
Madison,  Oldham,  Scott,  Woodford 


NONMETROPOLITAN  COUNTIES 

Adair,  Allen,  Anderson,  Ballard,  Ban-en,  Bath,  Bell,  Boyle,  Bracken,  Breathitt,  Breckinridge,  Butler,  Caldwell, 
Calloway,  Cariisle,  Carroll,  Casey,  Clay,  Clinton,  Crittenden,  Cumberiand,  Edmonson,  Elliott,  Estill,  Fleming, 
Floyd,  Franklin.  Fulton,  Gan-ard,  Graves,  Grayson,  Green,  Hancock,  Hardin,  Harlan,  Harrison,  Hart,  Henry, 
Hickman,  Hopkins,  Jackson,  Johnson,  Knott,  Knox,  Larue,  Laurel,  Lawrence,  Lee,  Leslie,  Letcher,  Lewis, 
Lincoln,  Livingston,  Logan,  Lyon,  Magoffin,  Marion,  Marshall,  Martin,  Mason,  Mccracken.  Mccreary,  Mclean, 
Meade,  Menifee,  Mercer,  Metcalfe,  Monroe,  Montgomery,  Morgan,  Muhlenberg,  Nelson,  Nicholas,  Ohio, 
Owen,  Owsley,  Perry,  Pike,  Powell,  Pulaski,  Robertson,  Rockcastle,  Rowan.  Russell,  Shelby,  Simpson, 
Spencer,  Taylor,  Todd,  Trigg,  Trimble,  Union,  Warren,  Washington,  Wayne,  Webster.  Whitley,  Wolfe 

LOUISIANA  (SOUTHWEST)  { 

METROPOLITAN  COUNTIES 

Acadia,  Ascension,  Bossier,  Caddo,  Calcasieu,  East  Baton  Rouge,  Jefferson,  Lafayette.  Lafourche, 
Livingston,  Orteans,  Ouachita,  Plaquemines,  Rapides,  St  Bemard,  St  Chartes,  St.  James,  St.  John  the 
Baptist,  St.  Landry,  St.  Martin,  St.  Tammany,  Terrebonne,  Webster,  West  Baton  Rouge 

NONMETROPOLITAN  COUNTIES 

Allen,  Assumption,  Avoyelles,  Beauregard,  Bienville,  Caldwell,  Cameron,  Catahoula,  Claiborne,  Concordia, 
De  Soto,  East  Can-oil,  East  Feliaana,  Evangeline,  Franklin,  Grant,  Iberia,  Iberville,  Jackson,  Jefferson  Davis, 
La  Salle,  Lincoln,  Madison,  Morehouse,  Natchitoches,  Pointe  Coupee,  Red  River,  Richland,  Sabine,  St. 
Helena,  St.  Mary,  Tangipahoa,  Tensas,  Union.  Vermilion.  Vernon.  Washington,  West  Carroll.  West  Feliciana, 
Winn 


MAINE  (NEW  ENGLAND)  1 

CPI  AREAS:  COUNTIES  ! 

PMSA  Portsmouth- Rochester.  NH-ME 
Yori<  County  part:  Berwick  town,  Eliot  town. 


Kittery  town.  South  Benwick  town.  York  town 


METROPOLITAN  COUNTIES 
Androscoggin  County  part: 


Cumberiand  County  part: 


Auburn  city,  Greene  town,  Lewiston  city,  Lisbon  town,  Mechanic  Falls  town, 
Poland  town,  Sabattus  town,  Turner  town,  Wales  town 
Cape  Elizabeth  town,  Casco  town,  Cumt>ertand  tov^,  Falnrrouth  town,  Freeport 
town,  Gorham  town.  Gray  town.  Long  Island  town.  North  Yamnouth  town, 
Portland  city,  Raynwnd  town.  Scartwrough  town.  South  Portland  city,  Standish 
town,  Westbrook  city,  Windham  town,  Yarmouth  town 

Penobscot  County  part:   Bangor  city.  Brewer  dty,  Eddington  town.  Glenbum  town,  Hampden  town,      Hermon 

town,  Holden  town,  Kenduskeag  town,  Milford  town.  Old  Town  city,     Orono 
town,  Orrington  town,  Penobscot  Indian  Island,  Veazie  town 

Waldo  County  part:  Winterport  town 

Yori(  County  part:  Buxton  town,  Hollis  town,  Limington  town.  Old  Orchard  Beach 


Where: 
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MAINE  (cont'd) 

NONMETROPOLITAN  COUNTIES 
Aroostook 
Franklin 
Hancock 
Kennebec 
Knox 
Lincoln 
Oxford 
Piscataquis 
Sagadahoc 
Somerset 
Washington 

Androscoggin  County  part 
Cumberiand  County  part: 


Penobscot  County  part: 


Waldo  County  part: 


York  County  part: 


MARYLAND  (MID-ATLANTIC) 

CPI  AREAS:  COUNTIES 
PMSA  Baltimore,  MD: 

PMSA  Hagerstown,  MD: 
•Washington,  DC-MD-VA: 


Durham  town,  Leeds  town,  Livermore  town,  Lrvenmore  Falls  town  Minof  town 
Harpswell  towm,  Harrison  town,  Naples  town.  New  Gloucester  town  Povmal 
town,  Sebago  town 

Alton  town,  Argyle  unorg.,  Bradford  town,  Bradley  town,  Burtington  town 
Charieston  town,  Chester  town,  Ciiflon  town,  Corinna  town,  Connth  town  Dexter 
town,  Dixnx>nt  town.  Drew  plantation.  East  Central  Penob,  East  Millinocket  town 
Edinburg  tov»m,  Enfield  town,  Etna  town,  Exeter  town,  Gariand  town  Greenbush 
town,  Greenfield  town,  Howland  town,  Hudson  town,  Kingman  unorg    Lagrange 
town,  Lakeville  tovim,  Lee  town,  Levant  town,  Lincoln  town,  Lowell  town  . 

Mattawamkeag  town,  Maxfield  tovim,  Medway  town,  Millinocket  town.  Mount 
Chase  town,  Newburgh  town,  Penobscot  unorg.,  Passadumkeag  town  Patten 
town,  Plymouth  town,  Prentiss  plantation,  Seboeis  plantation,  Springfield  town 
Stacyville  tovm.  Stetson  town,  TwomWy  unorg  ,  Webster  plantatKXi  Whitney 
unorg,  Winn  town,  Woodville  town 
Belfast  crty,  Belmont  tovim.  Brooks  town,  Bumham  town,  Frankfort  town,  Freedom 
town,  Islesboro  town,  Jackson  town,  Knox  town,  Liberty  town,  Lincolnville  town 
Monroe  town.  Montville  town,  Momll  tov\m,  Northport  tovm,  Palermo  tos¥n 
Prospect  town,  Searsnx>nt  tov>m,  Searsport  town,  Stockton  Springs  Swanville 
town,  Thomdike  town,  Troy  tov^.  Unity  town,  Waldo  town 
Acton  town,  Alfred  town,  Arundel  tovm,  Biddeford  city,  Comish  town,  Dayton 
town,  Kennebunk  town,  Kennebunkport  town,  Lebanon  towm,  Limenck  town 
Lyman  town,  Newfield  town,  North  Berwick  towm.  Ogunqurt  town,  Parsonsfield 
town,  Saco  dty,  Sanford  tovim,  Shapleigh  town,  Watertx)ro  tovtm  Wells  town 


Anne  Arundel,  Baltirrxjre.  Can-oil,  Harford,  Howard,  Queen  Anne's  Baltimore  crty 

Columbia  dty 

Washington 

Calvert,  Chartes,  Frederick,  Montgomery,  Pnnce  George's 


PMSA  Wilmington-Newark,  DE-MD:'  Cedl 

METROPOLITAN  COUNTIES 
Allegany 

NONMETROPOLITAN  COUNTIES 

Caroline,  Dorchester,  Garrett,  Kent.  Somerset,  St.  Mary's.  Talbot.  Wicomico,  Worcester 


Y=VVater  volume  concentration  in  intake  air. 
volurrip  fraction  (drv). 

(3)  Mass  Emissions — Dilute  exhaust 
measurements.  For  dilute  exhaust 
measurements  mass  emissions  (grams 
per  hour)  of  each  species  for  each  mode: 

(i)  General  equations.  The  mass 
emission  rate.  M,  ^.,j,.  (.g/hr)  of  each 
pollutant  (HC.  NOx.  C02.  CO.  CH4 
CH30H.  CH3CH20H.  CH20.  CHSCHZO) 
for  each  operating  mode  for  bag 


measurements  and  diesel  continuouslv 
heated  sampling  system  measurements 
IS  determined  from  the  foilnwing 
equation: 

M,  mnde=(Vn„J(Densityx)(Xc«Kr)/(Vf) 

Where: 

X  designates  the  pollutant  (e.g..  HC).  Vn,„  is 
the  total  diluted  exhaust  volumetric  flow 
rate  (ftVhr).  DensitVx  is  the  specified 
density  of  the  pollutant  in  the  gas  phase  (g/ 
ft').  X..onc  is  the  fractional  concentration  of 


pollutant  X  (i.e.,  ppm/10*,  ppmC/lO*.  or  %/ 
TOO),  and  V,  is  the  fraction  of  the  raw- 
exhaust  that  is  diluted  for  analysis. 

(ii)  The  following  abbreviations  and 
equations  apply  to  paragraphs  (b)(3)(i) 
through  (b)(3)(iii)(I)  of  this  section 

(A)  DF=Di!ution  factor,  which  is  the 
\-olumetnc  ratio  of  the  dilution  air  to  the 
raw  exhaust  sample  for  t(  ta!  dilution, 
calculated  as: 
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MASSACHUSETTS  (NEW  ENGLAND) 

CPI  AREAS:  COUNTIES 

PMSA  Boston,  MA-NH 

Bnstol  County  part;  Berkley  town,  Dighton  town,  Mansfield  town,  Norton  town,  Taunton  city 

Essex  County  part  Amesbury  town,  Beverly  city,  Danvers  town,  Essex  town,  Gloucester  city,     Hamilton 

town,  Ipswich  town,  Lynn  city,  Lynnfield  town,  Manchester-by-the-Sea  town, 
Marblehead  town,  Middleton  town,  Nahant  town,  Newbury  town,  Newburyport 
city,  Peabody  city,  Rockport  town,  Rowley  town,  Salem  city,  Salisbury  town, 
Saugus  town,  Swampscott  town,  Topsfieid  town,  Wenham  town 

Middlesex  County  part        Acton  town,  Arlington  town,  Ashland  town,  Ayer  town,  Bedford  town,  Belmont 

town,  Boxborough  town,  Burlington  town,  Cambridge  city,  Carlisle  town,  Concord 
town,  Everett  city,  Framinghamtown,  Holliston  towrv,  Hopkinton  town,  Hudson 
town.  Lexington  town,  Lincoln  town,  Littleton  town.  Maiden  city,  Marlborough  city, 
Maynard  town,  Medford  city.  Melrose  city,  Natick  town,  Newton  city.  North 
Reading  town,  Reading  town,  Shertwm  town,  Shirley  town,  Somerville  city, 
Stoneham  town.  Stow  town,  Sudbury  town,  Townsend  town,  Wakefield  town, 
Wattham  city,  Watertown  town,  Wayland  town,  Weston  town,  Wilmington  town, 
Winchester  town,  Wobum  city 

Norfolk  County  part:  Bellingham  town,  Braintree  town,  Brookline  town,  Canton  town,  Cohasset  town, 

Dedham  town,  Dover  town,  Foxborough  town,  Franklin  town,  Holbrook  town, 
Medfiekj  town,  Medway  town,  Millis  town,  Milton  town,  Needham  town,  Norfolk 
town,  Norwood  town,  Plainville  town,  Quincy  city,  Randolph  town,  Sharon  town, 
Stoughtor  town,  Walpole  town,  Wellesley  town,  Westwood  town,  Weymouth 
town,  Wrentham  town 

Plymouth  County  part:         Carver  town,  Duxbury  town,  Hanover  town,  Hingham  town,  Hull  town,  Kingston 

town,  Marshfield  town.  Norwell  town,  Pembroke  town,  Plymouth  town,  Rockland 
town,  Scituate  town,  Wareham  town 

Suffolk  county  part:  Boston  city,  Chelsea  city.  Revere  city.  Winthrop  town  Worcester 

County  part:    Berlin  town,  Blackstone  town,  Bolton  town,  Harvard  town, 
Hopedale  town,  Lancaster  town,  Mendon  tovwi,  Mitford  town.  Millville  town, 
Southborough  town.  Upton  town 


PMSA  Brockton.  MA 
Bristol  County  part;  Easton  town.  Raynham  town 
Norfolk  County  part:  Avon  town 

Plymouth  County  part         Abington  town,  Bridgewater  town,  Brockton  city,  East  Bridgewater  town,  Halifax 

town,  Hanson  town,  Lakeville  town,  Middleborough  town,  Plympton  town.  West 

Bridgewater  town.  Whitman  town 

PMSA  Fitchburg-Leominster,  MA 


Middlesex  County  part 
Worcester  County  part: 

PMSA  Lawrence,  MA-NH 
Essex  County  part 


PMSA  Lowell,  MA-NH 
Middlesex  County  part 

PMSA  New  Bedford,  MA 


Ashby  town 

Ashbumham  town,  Fitchburg  city,  Gardner  city,  Leominster  city,  Lunenburg  town, 

Templeton  town,  Westminster  town,  Winchendon  town 

Andover  town,  Boxford  town,  Georgetown  town,  Groveland  town,  Haverhill  city, 
Lawrence  dty,  Memmac  town,  Methuen  town,  North  Andover  town,  West 
Newbury  town 

I 
Billerica  town,  Chelmsford  town,  Dracut  town,  Dunstable  town,  Groton  town. 
Lowell  city,  Pepperell  town,  Tewksbury  town,  Tyngsborough  town,  Westford  town 


Bristol  County  part  Acushnet  town,  Dartmouth  town,  Fairhaven  town,  Freetown  town.  New  Bedford  city 
Plymouth  County  part         Marion  town,  Mattapoisett  town,  Rochester  town 


W  Iuth: 

\\'C02=Carbon  dioxide  concentration  of  the 

raw  exhaust  sample,  in  percent  (wet). 
UC'.OJi.=Carb(jii  dioxide  concentration  of  the 

dilute  exhaust  sample,  in  percent  (wet). 
\V(;02d=C;arbon  dioxide  concentration  of  the 

dilution  air,  in  percent  (wet) 

(B)  V'„,,>=Diluted  exhaust  volumetric 
flow  rate  in  (  ubit  h'v\  per  hour 


corrected  to  standard  conditions  (528"R. 
and  760  mm  Hg). 

(C)  V,=Fraction  of  the  total  raw 
exhaust  that  is  diluted  for  analysis. 

=  ((C02.on./l0-^)  +  (CO,onc/10")  +  (HCconc/ 

10''))(V„,.)fCMW,)/VJMf 

(ill)  Calculation  of  individual 
pollutants. 


(A)  MiK  m.^t—Hydrocarbon  emissions, 
in  grams  per  hour  by  mode,  are 
calculated  using  the  following 
equations: 
Mhc  m.Hje=(V„„J(DensitvH()(HC,„„./10'')/ 

Vf 
HC.,„„=HC,  -  (HCKl  -  (l/DF)) 
HC,=FID  HQ.  -  E{r  J(X<,) 

Where: 
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DensitVHt  =Density  of  hvdrocarbons=16.42  g/ 
ft'  (0.5800  l^g/m>)  for#l  petroleum  diesel 
fuel.  16.27  g/ft^  (0.5746  kg/m.)  for  #2 
diesel.  and  16.33  g/ft'  (0.5767  kg/m')  for 
other  fuels,  assuming  an  average  carbon  to 
hydrogen  ratio  of  1:1.93  for  #1  petroleum 
diesel  fuel,  1:1  80  for  #2  petroleum  diesel 
fuel,  and  1:1  85  for  hydrocarbons  in  other 
fuels  at  standard  londilions. 

HCcon>.=Hydrocarbon  concentration  of  the 
dilute  exhaust  sample  corrected  for 
background,  in  ppm  carbon  equivalent 
(i.e..  equivalent  propanex3j. 

HC<.=Hydrocarbon  concentration  of  the  dilute 
exhaust  bag  sample,  or  for  diesel 
continuous  heated  sampling  svstems. 
average  hydroc:arbon  concentration  of  the 
dilute  exhaust  sample  as  determined  from 
the  integrated  HC  traces,  in  ppm  carbon 
equivalent.  For  petroleum-fueled  engines. 
HC..  is  the  FID  measurement.  For  methanol- 
fueled  and  ethanol-fueled  engines: 

FID  HCj=Concentration  of  hydrocarbon  plus 
methanol,  ethanol  and  acetaldehyde  in 
dilute  exhaust  as  measured  by  the  FID, 
ppm  carbon  equivalent 

r,=FID  response  to  oxygenated  species  x 
(methanol,  ethanol  or  acetaldehyde). 

X<:=C.oncentration  of  species  x  (methanol, 
ethanol  or  acetaldehyde)  in  dilute  exhaust 
as  determined  from  the  dilute  exhaust 
sample,  ppm  carbon. 

HCd=Hydrocarbon  concentration  of  the 
dilution  air  as  measured,  in  ppm  carbon 
equivalent 

(B)  Mno,  „„kjc  =  Oxides  of  nitrogen 
emissions-,  in  grams  per  hour  bv  mode, 
are  calculated  using  the  following 
equations; 

Mnox  m<xie=(Vr„,J  (DensityNo:)  (NOxconc/ 

10«)/V, 
NOxco„c=(NOxe  -  NOxdd  -  (l/DF))) 
Where: 

DensityN<):=Density  of  oxides  of  nitrogen  is 

54.16  g/ff  (1.91.3  kg/m-M.  assuming  they 

are  in  the  form  of  nitrogen  dioxide,  at 

standard  conditions. 
NOv  .n.=Oxides  of  nitrogen  concentration  of 

the  dilute  exhaust  sample  corrected  for 

background,  in  ppm 
N0x<.=0xides  of  nitrogen  concentration  of 

the  dilute  exhaust  bag  sample  as  measured. 

in  ppm. 
NOxj=Oxides  of  nitrogen  concentration  of 

the  dilution  air  as  measured,  in  ppm. 

(C)  Mc(i:  m<xie=Carbon  dioxide 
emissions,  in  grams  per  hour  by  mode, 
are  calculated  using  the  following 
equations: 

Mco:  m<xit=(V,^,J  (Density C02)  (C02conc/ 
102)  /v, 

CO:c.mc=CO.>  -  CO:ci(l  -  (l/DF)) 
Where: 

Density  CO;=Densitv  of  carbon  dioxide  is 

51.81  g/fl^  (1.830  kg/mM.  at  standard 

conditions 
C;0:,.,„,=Carbon  dioxide  concentration  of  the 

dilute  exhaust  sample  corret  ted  for 

background,  in  pert:ent 
CO:c=Carbon  dioxide  concentration  of  the 

dilute  exhaust  bag  sample,  in  percent 
CO:j=Carbon  dioxide  concentration  of  the 

dilution  air  as  measured,  in  percent 


(D)(2)  Mco  m'xie=Carbon  monoxide 
emissions,  in  grams  per  hour  by  mode, 
are  calculated  using  the  following 
equations: 

McOmod<r=(Vm,x)(DensitVco}(COconc/106)/ 

Vf 

CO.„nc=COe   -   COdd    -   (l/DF)) 

COd=(l  -  0.000323R)COdm 
Where: 

Densityc-c)=Density  of  carbon  monoxide  is 

32.97  g/ft3  (1.164  kg/m^).  at  standard 

conditions. 
COcon<.=Carbon  monoxide  concentration  of 

the  dilute  exhaust  sample  corrected  for 

background,  water  vapor,  and  CO; 

extraction,  ppm. 
COt=Carbon  monoxide  concentration  of  the 

dilute  exhaust  sample  volume  corrected  for 

water  vapor  and  carbon  dioxide  extraction, 

in  ppm. 
C0,=(1  -  (0.01  +  0.005/a)CO2,  - 

0.000323RH)CO,„,  where  a  is  the 

hydrogen  to  carbon  ratio  as  measured  fpr 

the  fuel  used. 
COcni=Carbon  monoxide  concentration  of  the 

dilute  exhaust  sample  as  measured,  in 

ppm. 

RH  =  Relative  humidity  of  the  dilution  air. 
percent 

COd=Carbon  monoxide  concentration  of  the 
dilution  air  corrected  for  water  vapor 
extraction,  in  ppm. 

COdn.=Carbon  monoxide  concentration  of  the 

dilution  air  sample  as  measured,  in  ppm. 

(2)  If  a  CO  instrument  which  meets 
the  criteria  specified  in  §86.1311  of  this 
chapter  is  used  and  the  conditioning 
column  has  been  deleted,  CO,.„  must  be 
substituted  directly  for  CO^.  and  COd™ 
must  be  substituted  directly  for  COj 

(E)  McH4  rTK«if=Methaae  emissions 
corrected  for  background,  in  gram  per 
hour  by  mode,  are  calculated  using  the 
following  equations: 

McH4  m,^ir={'Vm,x)  (DensitVcHa)  (CFUconc/ 

10^')  /V, 

CH4conc=CcH4,    -  CcH4<j(l    -   (l/DF)) 

Where: 

DensitycH4=Densitv  of  methane  is  18.89  g  ft^ 

at  68  °F  (20  °C)  ajid  760  mm  Hg  (101.3kPa) 

pressure. 
CFLv„,v=Methane  concentration  of  the  dilute 

exhaust  corrected  for  background,  in  ppm. 
C(  H4<=Methane  concentration  in  the  dilute 

exhaust,  in  ppm. 
C<rH4d=Methane  concentration  in  the  dilution 

air,  in  ppm. 

(F)  M<^H4()H  r,„»),-=Methanol  emissions 
corrected  for  background,  in  gram  per 
hour  bv  mode,  are  calculated  using  the 
following  equations: 

McH»OH  rTKx»t=(V„„J(DensitV(  hk)h) 
(CH,OH,o„./10'^)/V, 

CH30H,„n.=C<HH>Hr    -    Qn.(IHd(l     "    (1/ 

DF)) 
Cchh:)Hc=((3.817)(10     ;)(Tf-M) 

(((Cs,)(AVsi))*(Cs:)(AVs.)))/ 

{(PbKVhm)) 
Ci-H>oHd=((3.817)(10  -')(Tdm)(((Cdi) 

(AVd,))  +  (Cd2)  (AVd:1))/((Pb)(Vdm)) 


Where: 

DensitycHV3H=Density  of  methanol  is  37.71  g/ 

f»3  (1.332  kg/m3).  at  68  ^'F  (20  ^'C)  and  760 

mm  Hg  (101.3kPa)  pressure. 
CH30H.on^=Methanol  concentration  of  the 

dilute  exhaust  corrected  for  background,  in 

ppm. 
CcHJOhk=Methanol  concentration  in  the 

dilute  exhaust,  in  ppm. 
CcHK)Hd::;f^g(jjanol  Concentration  in  the 

dilution  air.  in  ppm. 
TEM=Temperature  of  methanol  sample 

withdrawn  from  dilute  exhaust.  °R. 
TDM=Temperature  of  methanol  sample 

withdrawn  from  dilution  air.  'R. 
PB=Barometric  pressure  during  test,  mm  Hg. 
VEM=Volume  of  methanol  sample  withdrawn 

from  dilute  exhaust,  ft  '. 
VDM=Volume  of  methanol  sample  withdrawn 

from  dilution  air.  ft  ^. 
Cs=GC  concentration  of  aqueous  sample 

drawn  from  dilute  exhaust,  ^g,'ml. 
Cd=GC  concentration  of  aqueous  sample 

drawn  from  dilution  air.  ng/ml. 
Avs= Volume  of  absorbing  reagent  (deionized 

water)  in  impinger  through  which 

methanol  sample  from  dilute  exhaust  is 

drawn,  ml. 
AvD=  Volume  of  absorbing  reagent  (deionized 

water)  in  impinger  through  which 

methanol  sample  from  dilution  air  is 

drawn,  ml. 

i=first  impinger. 

2=second  impinger. 

(G)  M<  :hm)h  modc=Ethai)ol  emissions 
corrected  for  background,  in  gram  per 
hour  by  mode,  are  calculated  using  the 
following  equations: 

M<rHirH;oH  .n.xj<r=(V'mn)(DensitVrH-»CH->c>H) 
((CH,CH:OH..n,/10«))/Vf 

CH.CH:0H,„n^=CcHiCH2OHe   — 

CcH.KH;oHd{l  -  (l/DF)) 

CcH?CH2OHd  =  ({2.654)(10 

-)fTDM)(({Cn,)(AVD,))  +  (CdjKAVd^)))/ 

((Pfi){VuM)) 
CcH3CH2OHe=((2.654)(10 

-){Tem)(((Cs,)(AVs,))  +  (Cs2)(AVs2)))/ 
((PbKVemI) 
Where: 

Densityc:Hv;)H=Density  of  ethanol  is  54.23  g/ 

ft  3(1.915  kg/m  3).  at  68  =F(20°C)and  760 

mm  Hg  (101,3kPa)  pressure. 
CH^CHrOHjxxK—Ethanol  concentration  of  the 

dilute  exhaust  corrected  for  background,  in 

ppm. 
CcHK>i20Hc=Ethanol  concentration  in  the 

dilute  exhaust,  in  ppm 
CcHx-H20Hd=Ethanol  concentration  in  the 

dilution  air.  in  ppm. 
Tkm=  Temperature  of  ethanol  sample 

withdrawn  from  dilute  exhaust.  'R. 
TDM=Temperature  of  ethanol  sample 

withdrawn  from  dilution  air.  'R, 
PB=Barometric  pressure  during  test,  mm  Hg. 
\>M=V'olume  of  ethanol  sample  withdrawn 

from  dilute  exhaust,  ft  3. 
VDM=Volume  of  ethanol  sample  withdrawn 

from  dilution  air.  ft  * 
Cs=GC  concentration  of  aqueous  sample 

drawn  from  dilute  exhaust,  ^xg/ml. 
Cd=GC  concentration  of  aqueous  sample 

drawn  from  dilution  air,  ng/ml 


I 

58962         Federal  Register    Vol    BB,  No,  227/Mondav.  November  26,  2001 /Rules  and  Regulations 


Avs=  Volume  of  absorbing  reagent  {deionized 
water)  in  impinger  through  which  ethanoi 
sample  from  dilute  exhaust  is  drawn,  ml. 

Avi)=Volume  of  absorbing  reagent  (deionized 
water)  in  impinger  through  which  ethanoi 
sample  from  dilution  air  is  drawn,  ml. 
i=rirsl  impinger. 
:=second  impinger. 

(H!  M(  h:(i  m,Kk— Formaldphyde 
fiTiissinns  cnrrectcd  for  background,  in 
i^rain  p^r  hiur  b\  mode,  are  calculated 
using  the  fulkiwing  equations: 

M(  h:<)  n,.Ki.-=(V„„J(Density(.n2(j) 

((C:H2O,.„K/10'i)/V, 
(:H2CX.,„.=Cch:(v  -  C(H2(xi(l  -  (1/DF)) 
('.<  h:<v=((4.069)(10    -)(Cn)h)(VAh) 

(QJ(T,-^))/((Vs,  )(P,J 
UM;<xi=((4.069)(10 

-)(CmA)(VAA)(QJ(TDF))/(VsA)(PB) 

Where: 

DensitV(  H2<)=Densitv  of  formaldehyde  is 

.15.36  g/ft  '  (1.249'kg/m  ').  at  68  =F  (20  'C) 

and  760  mmHg  (101.3  kPa)  pressure. 
CH20,„„,=Formaldehyde  concentration  of 

the  dilute  exhaust  corrected  for 

ba<;kground.  ppm. 
CcH:(>c=Formaldehyde  concentration  in 

dilute  exhaust,  ppm. 
CtH:i)d=Formaldehyde  concentration  in 

dilution  air.  ppm. 

Cn)K=Coni:entration  of  DNPH  derivative  of 
formaldehyde  from  dilute  exhaust  sample  in 
sampling  solution,  ng/ml. 

VAh=Volume  of  sampling  solution  for 
dilute  exhaust  formaldehyde  sample,  ml. 

Q  =  Ratio  of  molecular  weights  of 
formaldehyde  to  its  DNPH  derivative  = 
0.1429. 

Th>=Temperature  of  formaldehyde  sample 
withdrawn  from  dilute  exhaust,  "R. 

Vsh=Volume  of  formaldehyde  sample 
withdrawn  from  dilute  exhaust,  ft' 

PH=Barometric  pressure  during  test,  mm 

Hg. 

Cn),\=Concentration  of  DNPH  derivative  of 
formaldehyde  from  dilution  air  sample  in 
sampling  solution.  Mg/ml. 

VAA=Volume  of  sampling  solution  for 
dilution  air  formaldehyde  sample,  ml. 

Tix  =Temperature  of  formaldehyde  sample 
withdrawn  from  dilution  air.  'R. 

VsA=Volume  of  formaldehyde  sample 
withdrawn  from  dilution  air,  ft' 

(I)  M(  HxcHo  m.»i«-=Acetaldehvde 
emissions  corrected  fur  b.n  kt:r()und.  in 
grams  per  hour  bv  miidf,  are  i.alciilated 
usuig  the  following  equations: 

Mc    M  «   HO  m.«Jc  = 

(V,n,J(DensitVc  HK  Ho)((CH,CHOc,n,c/ 
l(y)/Vf 


c=CcH.1 


.ICHOe 


-Cc 


H3CHOd 


(1- 


CH3CH0,„ 

(1/DF)) 
CcH3CHt..=((2.774)(10     '-) 

(CADt)(VAK){Q)(Tf.:K))/((Vst)(PB) 

CcHirHt)d=((2.774)(10     '■) 

(Ca.>a)(Vaa){Q)(Tdf})/(Vsa)(Pb) 

Where: 

I 

Density  <  H<<H<)=Densitv  of  acetaldehyde  is 

.Tl. 88  g/ft'  (1.833  kg/m').  at  68  °F  (20  °C) 

and  7pO  mmHg  (101.3  kPa)  pressure. 
CH3CHt)c>.nc=Acetaldehyde  concentration  of 

the  dilute  exhaust  corrected  for 

background,  ppm. 
Cthm:  HOc=Acetaldehyde  concentration  in 

dilute  exhaust,  ppm. 
C<h<ih4j= Acetaldehyde  concentration  in 

dilutmn  air,  ppm. 
CAi>t=Ci)ncentration  of  DNPH  derivative  of 

acetaldehyde  from  dilute  exhaust  sample 

in  saitipling  solution,  ^g/ml. 
VAh=Valume  of  sampling  solution  for  dilute 

exhaust  acetaldehyde  sample,  ml. 
Q=Ratio  of  molecular  weights  of 

acetaldehyde  to  its  DNPH  derivative 
=0.1&2 
Ti->=Te|nperature  of  acetaldehyde  sample 

withdrawn  from  dilute  exhaust.  °R. 
VsK=Valume  of  acetaldehyde  sample 

withdrawn  from  dilute  exhaust,  ft' 
PB=Bar<)metric  pressure  during  test,  mm  Hg. 
CAOACdncentration  of  DNPH  derivative  of 

acetaldehyde  from  dilution  air  sample  in 

sampling  solution,  Hg/ml. 
VAA=Vilume  of  sampling  solution  for 

dilution  air  acetaldehyde  sample,  ml. 
ToH=T8rnperature  of  acetaldehyde  sample 

withdrawn  from  dilution  air,  °R. 
VsA=V'olume  of  acetaldehyde  sample 

withdrawn  from  dilution  air.  ft' 

(I)  Mnmhc  m.xie=Nonmethane 
hydrocarbon  emissions,  in  grams  per 
hour  by  mode. 

Mnmhc  rTHxir=(Vm. J(DensityNMHc} 

((NMHCE,o„c/10''))/V, 
NMHC...n.=NMHa— (NMHCjKI 

DF)) 
NMHCe=FID  Ha  -  (r„,)(CcH4<) 
NMHC,=FID  Hd  -  (r„,)(CcH4o) 

WherH: 

DensityNMHt  =Density  of  nonmethane 
hydrbcarbons=16.42  g/ft'  (0.5800  kg/m') 
for  #1  petroleum  diesel  fuel.  16.27  g/ft' 
(0.5746  kg/m')  for  #2  diesel.  and  16.33  for 
other  fuels,  assuming  an  average  carbon  to 
hydmgen  ratio  of  1:1.93  for  #1  petroleum 
diesel  fuel.  1:1.80  for  #2  petroleum  diesel 
fuel,  and  1:1.85  for  nonmethane 
hydrocarbons  in  other  fuels  at  standard 
conditions. 

NMHGoiK—Nonmethane  hydrocarbon 
.  cone  entration  of  the  dilute  exhaust  sample 


(1/ 


corrected  for  bae:kground.  in  ppm  carbon 

equivalent  (i.e..  equivalent  propane  x  3). 
NMHQ.=Nonmelhane  hydrocarbon 

concentration  of  the  dilute  exhaust  bag 

sample: 
FID  H(^.=Coni;entration  of  hydrocarbons  in 

dilute  exhaust  as  measured  by  the  FID. 

ppm  carbon  equivalent. 
rm=FID  response  lo  methane. 
CcH4o=Concentration  of  methane  in  dilute 

exhaust  as  determined  from  the  dilute 

exhaust  sample. 
NMHCd=Nonmethane  hydrocarbon 

f;onrentratinn  i)f  the  dilution  air: 
FID  HCj=Concentration  of  hydrocarbons  in 

dilute  exhaust  as  measured  by  the  FID. 

ppm  carbon  equivalent. 
rn,=FID  response  to  methane. 
Cm4<j=Concentration  of  methane  in  dilute 

exhaust  as  determined  from  the  dilute 

exhaust  sample,  ppm, 

(4)  Particulate  exhaust  emissions.  The 
mass  of  particulate  for  a  test  mode 
determined  from  the  follovving 
equations  when  a  heat  exchanger  is 
used  (i.e..  no  flow  compensation),  and 
when  background  filters  are  used  to 
correct  for  background  particulate 
levels: 

MpM  „i.,k-=Particulate  emissions,  grams 
per  hour  by  mode. 

MpM    n„^.  =  (WV0l)(PM„nJ(l   + 

DF)=(V„.,J(PM.,„J/V, 
PM„.,=PM..  -  PM.(1  -  (1/DF)) 

PM..  =  M,.M../V\,„„f,.;10S 

PMj=MpMd/V.,n„xl/10  ' 

Where: 

PMv..nt=Particulate  concentration  of  the 
dilutf'd  exhaust  sample  corrected  for 

background,  in  g/ft  ^ 
MpM<:=Measured  mass  of  particulate  for  the 

exhaust  sample,  in  mg.  which  is  the 

difference  in  filter  mass  before  and  after 

the  test. 
MpMd=Measured  mass  of  particulate  for  the 

dilution  air  sample,  in  mg.  which  is  the 

difference  in  filter  mass  before  and  after 

the  test, 
V',jmpc=Totdl  wet  volume  of  sample  removed 

from  the  dilution  tunnel  for  the  exhaust 

particulate  measurement,  cubic  feet  at 

standard  c:onditions. 
•V..„,,[xj=  lotal  wet  volume  of  >ample  removed 

from  the  dilution  tunnel  tor  the  dilution  air 

particulate  measurement.  c:ubi(,  feel  at 

standard  conditions 
DF=Dilution  factor,  which  is  the  volumetric 

ratio  of  the  dilution  air  to  the  raw  exhaust 

sample,  calculated  as: 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 
MASSACHUSETTS  (cont'd> 


CPI  AREAS  COUNTIES 

PMSA  Worcester,  MA-CT 
Hampden  County  part 
Worcester  County  part. 


Holland  town 

Auburn  town,  Barre  town,  Boylston  town.  Brookfield  town  Charlton  town  Clinton 
town.  Douglas  town,  Dudley  town,  East  Brookfield  town,  Grafton  town  Holden 
town,  Leicester  town  Millbury  town,  Northborough  town  Northbndge  town  North 
Brookfield  town,  Oakham  town,  Oxford  town.  Paxton  town  Pnnceton  town 
Rutland  town,  Shrewsbury  town,  Southbndge  town,  Spencer  town  Sterling  town 
Sturbndge  town,  Sutton  town,  Uxbridgelown.  Webster  town,  Westborough  town 
West  Boylston  town,  West  Brookfield  town  Worcester  city 


METROPOLITAN  COUNTIES 
Barnstable  County  part: 


Berkshire  County  part: 


Barnstable  town,  Brewster  town,  Chatham  town,  Dennis  town,  Eastham  town 
Harwich  town,  Mashpee  town,  Odeans  town,  Sandwich  town  Yarmouth  town 
Adams  town,  Cheshire  town,  Datton  town,  Hinsdale  town,  Lanesborough  town 

a     ,  ,r-       .       ^   .   ,  Lee  town,  Lenox  town,  Pittsfield  city,  Richnx>nd  town,  Stockbridge  town 

Bnstol  County  part:  Attleboro  city.  Fall  River  aty.  North  Attleborough,  Rehoboth  town,  Seekonk  town  Somerset 

town,  Swansea  town.  Westport  town 
Franklin  County  part:  Sunderland  town 

Hampden  County  part:  Agawam  town.  Chicopee  ctty.  East  Longmeadow  town,  Hampden  town  Holyoke 

city,    Longmeadow  town,  Ludlow  town,  Monson  town,  Montgomery  town  Palmer 
town,  Russell  town,  SouthwtcK  tosvn,  Spnngfield  city,  Westfield  city  West 
Springfield  town.  Wilbraham  town 

Amherst  town,  Belchertown  town,  Easthampton  town,  Granby  town  Hadley  town 
Hatfield  town,  Huntington  town,  Northampton  city,  Southampton  town  South 
Hadley  town.  Ware  town.  Williamsburg  town 


Hampshire  County  part: 


NONMETROPOLITAN  COUNTIES 
Dukes 
Nantucket 

Bamstable  County  part: 
Berkshire  County  part: 


Bourne  town,  Falmouth  town,  Provincetown  town.  Tnjro  town.  Weltfleet  town 
Alford  town,  Becket  town,  Clarksburg  town,  Egremont  town.  Floods  town  Great 
Bamngton  town,  Hancock  town,  Monterey  town.  Mount  Washington  town  New 
Ashford  town.  New  Mariborough  town.  North  Adams  ctty,  Otis  town  Penj  town 
Sandisfield  town,  Savoy  town,  Sheffield  town,  Tynngham  tov/n  Washington 
_      . ,.    _  <own  West  Stockbndge  town,  Williamstown  tovm,  Windsor  town 

Franklin  County  part:  Ashfield  town,  Bemardston  town,  Buckland  town,  Chartemont  town,  Colrain  town 

Conway  town,  Deerfield  town,  Erving  town.  Gill  town,  Greenfield  town  Hawley 

town,  Heath  town.  Leverett  town,  Leyden  \owr\.  Monroe  town,  Montague  town 

New  Saiem  town,  Northfield  town,  Orange  town,  Rowe  town,  Shelbume  town 

Shutesbury  town,  Warwick  town,  Wendell  town,  Whatety  town 

Blandford  town,  Bnmfield  town,  Chester  town,  Granville  town  Tolland  town 

Wales  town 

Chesterfield  town,  Cummington  towm,  Goshen  town,  Middlefield  town  Pelham 

town,  Plainfield  tovim,  Westhampton  town,  Worthington  town 

Athd  town,  Hardwick  tovm,  Hubbardston  town.  New  Braintree  town  Petersham 

town,  Phillipston  town,  Royalston  towm,  Wan-en  town 


Hampden  County  part: 
Hampshire  County  part: 
Worcester  County  part: 


MICHIGAN  (MIDWEST) 

CPI  AREAS:  COUNTIES 

PMSA  Ann  Artxjr,  Ml  Lenawee,  L/vingston,  Washtenaw 

PMSA  Detroit,  Ml       Lapeer,  Macomb.  Monroe  Oakland  St  Clair  Wayne 

PMSA  Flint,  Ml:  Genesee 

METROPOLITAN  COUNTIES 

Allegan,  Bay.  Berrien,  Calhoun,  Clinton,  Eaton,  Ingham,  Jackson,  Kalamazoo,  Kent,  Midland  Muskegon 
Ottawa,  Saginaw,  Van  Buren  **     ' 


(c)  Humidity  calrulations.  (1)  The 
following  abbreviations  (and  units) 
apply  to  paragraph  (b)  of  this  section: 
B.^RO=barometri<  pressure  (Pa). 
H=specifi(:  humidity,  (g  H:0'g  of  dr\'  air), 
KH=con\  (Tsion  fa(  tor=0  r>2Z0  g  H:0"/g  dr.'  air. 


Mj.,=Molecular  weight  of  air=28,9645. 
MH:o=Molecular  weight  of  water=18.01534. 
Pi)B=Saluration  \apor  pressure  of  water  at  the 

dry  bulb  temperature  (Pa). 
PL)P=Saturation  vapor  pressure  of  water  at  the 

dewpoint  temf>erature  (Pa). 
P,=Partial  pressure  of  water  vapor  (Pa). 


PwB=Saturation  vapor  pressure  of  water  at 

the  wet  bulb  temperature  (Pa). 
Tr>B=Dry  bulb  temperature  (Kelvin). 
TwB=VVet  bulb  temperature  (Kelvin). 
Y=Water-vapor  volume  concentration. 


! 
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(2]  The  specific  humidity  nn  a  dry 
basis  of  the  intake  air  (H)  is  defined  as: 
H=((Kh)(P,1/(BARG  -  PJ) 

(3)  The  partial  pressure  of  water  vapor 
mav  be  determined  using  a  dew  point 
device  In  that  case; 

P.=Piu. 

(4)  The  percent  of  relative  humidity 
(RH)  is  defined  as: 
RH=(P./Pi„,)100 

(5)  The  water-vapor  volume 
concentration  on  a  dry  basis  of  the 
engine  intake  air  (Y)  is  defined  as: 
Y=((H)(M.,J/{M„:o)=P./(BARC)  -  PJ 

(d)  \'0\,  correction  factor.  (1)  NO\ 
emission  rates  (Mno,  m,Hk-)  shall  be 
adjusted  to  account  for  the  effects  of 
humidity  and  temperature  by 
multiplying  each  emission  rate  by  Knox. 
which  is  calf  ulated  from  the  following 
equations: 

Ks,,x=(K)(l+(0.25(logK)-)"-) 
K-(Kh)(K,) 

Kh  =  |C,  +C;(exp((  -  0.0143)(10.714))1/ 

IC  +C>(exp(f  -  0.0143)(1000H))1 
C,=  -  8.7+  lfi4.5e\p(    -  0.0218(A/ 

C:=130.7  + .iy41e.\p(  -  0.0248(A/F),.ei) 

Where: 

( A/F)«c.=Mass  of  moist  air  intake  divided  by 
mass  of  fuel  intake. 

Kv,  =  l/|l-0.017(Tm-r,\)|  for  tests  conducted  at 
ambient  temperatures  below  30  °C. 

k  I  =  1 .00  for  tests  conducted  at  ambient 
temperatures  at  or  above  30  "C. 

T>(.=The  measured  intake  manifold  air 
temperature  in  the  locomotive  when 
operated  at  ;tO   C.  (or  100  'C  where  intake 
manifold  air  temperature  is  not  available). 

TA=The  measured  intake  manifold  air 

temperature  in  the  locomotive  as  tested  (or 
the  ambient  temperature  (  °C),  where 
intake  manifold  air  temperature  is  not 
availabli  1 

(e)  Other  calculations.  C^alculations 
other  than  those  specified  in  this  section 
mav  be  used  with  the  advance  approval 

of  the  Administrator. 

IFK  Un,    (n-55.'i30  Filed  11-23-01;  8:45  am] 

BILLING  CODE  1 505-01 -0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-7092-1] 

Utah:  Final  Authorization  of  State- 
Initiated  Changes  and  Incorporation  by 
Reference  ot  State  Hazardous  Waste 
Management  Program 

AGENCY:  KnviriHunental  Protection 

Agen(  v  (EP.\) 

ACTION:  Immediate  final  rule. 


SUMMARY:  During  a  review  nf  Utah's 
regulations,  EPA  identified  a  variety  of 


State-initiated  changes  to  Utah's 
hazardous  waste  program  under  the 
Resource  Conser\'ation  and  Recovery 
Act  (RCRA).  We  have  determined  that 
these  changes  are  minor  and  satisfy  all 
requirements  needed  to  qualify  for  Final 
authorization  and  are  authorizing  the 
State-initiated  changes  through  this 
Immediate  Final  action.  In  addition, 
today's  document  corrects  technical 
errors  made  in  the  tables  published  in 
the  May  23,  1991  Federal  Register  (as 
amended  August  6,  1991),  October  14, 
1994,  ;md  lanuary  13,  1999 
authorization  documents  for  Utah. 

EPA  uses  the  Section  of  the  Code  of 
Federal  Regulations  (CFR)  entitled 
Approved  State  Hazardous  Waste 
Management  Programs  to  incorporate  by 
reference  those  provisions  of  the  State 
regulations  that  are  part  of  the 
authorized  State  program.  This 
document  incorporates  the  newly 
authorized  State  program  into  the 
regulations  entitled  Approved  State 
Hazardous  Waste  Management  Programs 
and  clarifies  which  of  these  provisions 
we  have  authorized  and  will  enforce 
under  sections  3008,  3013,  and  7003  of 
RCRA. 

DATES:  This  Final  authorization  for  Utah 
and  incorporation  by  reference  of  the 
Utah  authorized  hazardous  waste 
program  will  become  effective  on 
January  25,  2002,  unless  EPA  receives 
adverse  written  comment  by  December 
26,  2001.  The  Director  of  the  Federal 
Register  approves  the  incorporation  by 
reference  of  the  Utah  regulations 
contained  in  this  rule  as  of  lanuary  25, 
2002  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

ADDRESSES:  Send  written  comments  to 
Kris  Shurr,  8P-HW.  U.S.  EPA,  Region 
VIll,  999  18th  St.,  Suite  300,  Denver, 
Colorado  80202-2466,  phone  number: 
(303)  312-6139.  You  can  view  and  copy 
the  materials  used  by  EPA  to  make  this 
determination  during  normal  business 
hours  at  the  following  locations:  Utah 
Department  of  Environmental  Quality, 
Division  of  Solid  and  Hazardous  Waste, 
288  North  1460  West,  Salt  Lake  City, 
Utah  841 14-4880.  phone (801)  538^ 
6776  and  EPA  Region  VIII,  999  18th  St., 
Suite  300,  Denver,  Colorado  80202- 
2466.  phone  (303) 312-6139. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr.  EPA  Region  VIII.  m<^  18th  Street, 
Suite  300,  Denver,  Colorado  80202- 
2466,  phone  (303) 312-6139. 

SUPPLEMENTARY  INFORMATION: 


I.  Authorization  of  State-Initiated 
Changes 

A   Why  Are  Revisions  to  State  Programs 

Necessary? 

States  which  have  received  Final 
authorization  from  EPA  under  RCR.^ 
.section  3006(b).  42  U  S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  program  changes,  the  States 
must  change  their  programs  and  ask 
EPA  to  authorize  the  changes.  Changes 
to  State  hazardous  waste  programs  may 
be  necessary  when  Federal  or  State 
statuton*'  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  CFR 
parts  124,  260  through  266.  268.  270, 
273  and  279.  States  can  also  initiate 
their  own  changes  to  their  hazardous 
waste  program  and  these  changes  must 
then  be  authorized. 

B.  What  Authorization  Decisions  Have 
We  Made  in  This  Rule'' 

We  conclude  that  Utah's  revisions  to 
its  authorized  program  meet  all  of  the 
statutorv  and  regulatorv  requirements 
established  by  RCR.\  We  found  that  the 
State-initiated  changes  make  Utah's 
rules  more  clear  or  C(mform  more 
closelv  to  the  Federal  equivalents  and 
are  so  minor  in  nature  that  a  formal 
application  is  unnecessary.  Therefore, 
we  grant  Utah  Final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  the  table 
at  item  l.G.  of  this  document.  Utah  has 
responsibility  for  permitting  Treatment, 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders  (e.xcept  in  Indian 
Country)  and  for  carrying  out  all 
authorized  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  and  prohibitions 
imposed  bv  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus.  EPA  will 
implement  those  requirements  and 
prohibitions  in  Utah,  including  issuing 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Utah  will  continue  to  be 
subject  to  the  authorized  State 
requirements  instead  of  the  equivalent 
Federal  requirements  in  order  to  comply 
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with  RCR.\  I'tah  has  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  such  program,  but  EPA  retains  its 
authority  under  RCRA  sections  3007, 
3008.  3013.  and  7003.  which  include, 
among  others,  authority  to:  do 
inspections,  and  require  monitoring, 
tests,  analyses  or  reports;  enforce  RCRA 
requirements  and  suspend  or  revoke 
permits:  and  lake  enforcement  actions 
regardless  of  whether  the  State  has 
taken  its  own  actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Utah  is  being 
authorized  by  today's  action  are  already 
effective  and  are  not  changed  by  today's 
action. 

D.  Why  Wasn  t  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  proposes  to  authnrLze  the  State 
program  t  hanges   If  EPA  receives 
comments  which  oppose  this 
authorization-or  portion(s)  thereof,  that 
document  will  serve  as  a  proposal  to 
authorize  such  changes. 


E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization  or  the  incorporation 
by  reference  of  the  State  program,  we 
will  withdraw  this  authorization  and/or 
incorporation  by  reference  of  the  State 
program  decision  by  publishing  a  timely 
document  in  the  Federal  Register  before 
the  rule  becomes  effectiv^.  We  will  base 
any  further  decision  on  the 
authorization  of  the  State  program 
changes,  or  the  incorporation  bv 
reference,  on  the  proposed  rule 
mentioned  in  paragraph  ID.  of  this 
document.  We  will  then  address  all 
public  comments  in  a  later  Final  rule.  If 
you  want  to  comment  on  this 
authorization  and  incorporation  by 
reference,  you  must  do  so  at  this  time. 
You  may  not  have  another  opportunity 
to  comment. 

If  EPA  receives  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program  or  the  incorporation  by 
reference  of  the  State  program,  we  may 
withdraw  only  that  part  of  this  rule,  but 
the  authorization  of  the  program 
changes  or  the  incorporation  bv 
reference  of  the  State  program  that  the 
comments  do  not  oppose  will  become 
effective  on  the  date  specified  above. 
The  Federal  Register  withdrawal 
document  will  specif\-  which  part  of  the 
authorization  or  incorporation  bv 
reference  of  the  State  program  will 
become  effective  and  which  part  is 
being  withdrawn. 


F.  What  Has  Utah  Previuush  Been 
Authorized  For? 

Utah  initially  received  Final 
authorization  for  its  RCRA  hazardous 
waste  base  program  on  10/10/84. 
effective  10/24/84  (49  FR  39683).  Utah 
received  authorization  for  revisions  to 
its  program  on  2/21/89.  effective  03/07/ 
89  (54  FR  7417);  on  5/23/91  and  8/6/91. 
effective  07/22/91  (56  FR  23648  as 
corrected  by  56  FR  37291);  on  5/15/92. 
effective  7/14/92  (57  FR  20770);  on  2/ 
12/93  and  5/5/93.  effective  4/13/93  (58 
FR  8232  as  corrected  bv  58  FR  26689); 
on  10/14/94  and  11/10/94.  effective  12/ 
13/94  (59  FR  52084  as  corrected  bv  59 
FR  56114);  on  5/20/97.  effective  7/21/97 
(62  FR  27501);  on  1/13/99.  effective  3/ 
15/99  (64  FR  2144).  and  on  10/16/00. 
effective  1/16/01  (65  FR  61109). 

G.  What  Changes  Are  We  Authorizing 
With  Today  s  Action? 

Utah  has  made  conforming  changes  to 
its  regulations  for  internal  consistency 
relative  to  the  changes  made  for  the 
authorizations  listed  in  Section  I.F.  Utah 
has  also  changed  its  regulations  to  make 
them  more  consistent  with  the  Federal 
requirements. 

We  are  granting  Utah  Final 
authorization  to  earn,'  out  the  following 
provisions  of  the  State's  program  in  lieu 
of  the  Federal  program.  These 
provisions  are  analogous  to  the 
indicated  RCR.^  statuton.-  provisions  or 
RCR,^  regulations  found  at  40  CFR  as  of 
luly  1.  1995  unless  otherwise  noted.  The 
Utah  provisions  are  from  the  Utah 
Administrative  Code  (UAC)  effective  as 
indicated. 


State  requirement 

Utah  Administrative  Code  (UAC)  R3l5-l-l(c)  &  (g),  effective  February  15 
1996 

UAC  R315-2^(a)(6)  &  (7)  effective  February  15   1996 

UAC  R315-2-9(c)(3)  effective  February  15   1996 

UAC  R315-2-9(f)(1)(vii0   effective  February  15    1996    ."!!I!!!"!""!I 

UAC  R315-2-11  (introductory  paragraph)  (a)  &(b)  effective  FebmarvVs 
1996 

UAC  R31 5-2-1 1(d)  effective  February  15   1996 

UAC  R315-2-15.  effective  February  15   1996 

UAC  R315-2-22.  effective  February  15   1996 "- 

UAC  R315-2-23.  effective  Februar>  15   1996 

UAC  R315-3-3(i)(3).  effective  February  15   1996  !''""!""..".""." 

UAC  R315-3-3(n)  (introductory  paragraph)  through  (n)(7)  except  (n)(2)  ef- 
fective Feboiary  15.  1996 

UAC  R315-3-5(b)(13H17)  effective  February  15.  1996 

UAC  R315-3-5(b)(21).  effective  February  15   1996  

UAC  R31 5-3-6  2.  effective  Febmary  15   1996 

UAC  R31 5-3-6  4(b).  effective  February  15    1996  !..mi!."l'."!."."! 

UAC  R315-3-6  6  except  (1).  effective  February  15.  1996 

UAC  R31 5-3-6  8,  effective  Febmary  15   1996 

UAC  R315-3-7(a)(4)(ii).  effective  February  15   1996 

UAC  R315-3-8(d).  effective  Febmary  15   1996 

UAC  R315-3-1 0(d)  effective  February  15    1996 

UAC  R31 5-3-1 0(l)(6)(iii),  effective  February  15   1996 SZZ 

UAC  R315-3-11(g).  effective  February  15   1996   "" 


Federal  requirement 


40  CFR  261  1(c),  279.1 

40  CFR  261  4(a)(6)  &  (7) 

40  CFR  261  11(c) 

40  CFR  261  23(a)(8) 

40  CFR  261  33  (introductory  paragraph),  (a)  &  (b) 

40  CFR  261  33(d) 
40  CFR  260  21 
40'  CFR  260  40 
40  CPR  260  41 
40  CFR  124  3(d) 

40  CFR  270  1(c)(2)  (introductory  paragraph)  through  (c)(2){vii).  ex- 
cept (11) 
40  CFR  270  14(b)(13>-<17) 
40  CFR  270  14(b»(21) 
40  CFR  270  16 
40  CFR  270  18(b) 
40  CFR  270  20  except  (i) 
40  CFR  270  23 
40  CFR  270  I4(c)(4)(ii) 
40  CFR  270  11(d) 
40  CFR  270  30(d) 
40  CFR  270  30(n(6)(ili) 
40  CFR  270.51(d) 
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State  requirement 


Federal  requirement 


UAC  R315-3-19(a)  efteclive  February  15   1996    

UAC  R3l5-3"23(b)(1)   ettective  February  15    1996  

UAC  R3-!5-3-23(C)  &  id)   etiective  February  15,  1996  ... 

UAC  R315-3-26(c)(2i   effective  February  15,  1996    

UAC  R3l5-3-33ia)&(bi   effective  February  15,  1996  

UAC  R315-3-35   effective  February  15,  1996  

UAC  R315-4-2iai   effective  February  15,  1996  

UAC  R315-4-3(i)  &  ())   effective  February  15,  1996  

UAC  R315— 1-4ICI,  effective  February  15,  1996  

UAC  R315-5-5   effective  February  15,  1996    

UAC  R3l5-5-6iaiil)  &  (2i   effective  February  15,  1996 

UAC  R315-5-6ibi   effective  February  15,  1996 , 

UAC  R315-5-14   effective  February  15,  1996  

UAC  R315-7-8  lic)(9)   effective  February  15,  1996  

UAC  R315-7-10  3(ci   effective  February  15.  1996  

UAC  R315-7-11  3(e)   effective  February  15.  1996 

UAC  R315-7-12  4.  effective  February  15,  1996    

UAC  R315-7-12  5(C)   effective  February  15,  1996  

UAC  R315-7-12  7  effective  Februar,  1 5    1996    

UAC  R31 5-7-1 2  8(c)   effective  February  15    1996  

UAC  R315-7-13  1(a)  &  idi   effective  February  15,  1996 

UAC  R315-7-13  Kei   effective  February  15    1996  

UAC  R315-7-l3  3(b)(1i   effective  February  15    1996  ... 

UAC  R315-7-13  4(a)   effective  February  15    1996  

UAC  R315-7-13  5(a)(2)iiHa)(2)uii)  &  (b)(2)   effective  February  15.  1996 
UAC  R315-7-16  7(b)   effective  February  15.  1996 

UAC  R315-7-18  4.  effective  February  15.  1996    

UAC  R315-7-18  5(ai   eHective  February  15,  1996 , 

UAC  P315-7-18  8   effective  February  15,  1996  

UAC  R315-7-19  5(1)  &  (2)  effective  February  15,  1996 

UAC  R315-7-19  6(a)ii  I  &  (2),  effective  February  15,  1996  

UAC  R3i5-:'-19  7   effective  Februarv  15    1996 

UAC  R3i5-7-20  3(ci  iinciudmg  undesignated  paragraph),  effective  Feb- 
ruary 15    1996 

UAC  P3l5-7-20  4(a)  effective  February  15   1996  

UAC  R31 5-7-20  4(c)(2)(iv)   effective  February  15,  1996 

UAC  R3l5~7-20  6  effective  February  15    1996     

UAC  R315-7-20  7(a), (d). (6)  &  (f)   effective  February  15J 1996 

UAC  R315-7-20  9  effective  February  15,  1996  

UAC  R31 5-7-21  3  effective  February  15,  1996  

UAC  R31 5-7-21  4(b)  untroductory  paragrapti).  effective iFebruary  15.  1996 

UAC  R315-7-21  6,  effective  February  15,  1996  

UAC  R315-7-22  Kb)   effective  February  15.  1996 

UAC  R31 5-7-22  3.  effective  Februan/ 15   1996    

UAC  R315-7-23  3.  effective  February  15    1996  

UAC  R315-7-24  1.  effective  February  15.  1996  

UAC  R315-7-24  3.  eHective  February  15,  1996  

UAC  R315-7-24  7  effective  February  15,  1996  

UAC  R31 5-7-25   effective  February  15,  1996  , 

UAC  R31 5-7-26  effective  February  15.  1996  

UAC  R3l5-8-i(f)   ef*eciive  February  15.  1996  

UAC  R315-8-2  Ka)  &  (bi   effective  February  15,  1996 

UAC  R315-8-2  5   ettective  February  15,  1996  

UAC  R315-8-2  7   effective  February  15.  1996  

UAC  R31 5-8-2  8  effective  Februan/  15.  1996  

UAC  R315-8-3   effective  February  15    1996  

UAC  R315  8-4   except  4  3(a)   4  5(e)   and  4  7(d)(2),  effective  February  15, 
1996 

UAC  R31 5-8-^4  3iai  and  8-4  7(d)(2)  effective  February  15.  1996  

UAC  R315-8-5  1    effective  February  15    1996 

UAC  R31 5-8-5  3   effective  February  15.  1996  

UACR315-8-5  4   effective  February  15.  1996     

UACR315-8-5  5   effective  February  15,  1996  

UAC  R31 5-8-5  6  (introductory  paragrapfi).  effective  February  15,  1996  

UAC  R31 5-8-5  6(f)  effective  Februarv  15    1996       

UAC  R31 5-8-5  7  (introductory  paragrapfi)  effective  February  15,  1996  

UAC  R31 5-8-6  1(b)-(di   effective  February  15    1996  

UAC  R315-r8-6  4ia)   effective  Februanv  15    1996 i 

UAC  R3l5~8-9a   effective  February  15.  1996     .1 

UAC   R3l5-8-n5    except   (b)(2)   through   (b)(4)    effective   February   15, 

1996  , 

UAC  R315-8-11  7  effective  February  15,  19%  


40CFR  270  61(a) 

40  CFR  270  32(b)(1) 

40CFR  270  32(d)  &  (e) 

40  CFR  124  10(c)(2) 

40  CFR  270  70(a)&(b) 

RCRA  §3010(3) 

40  CFR  262  20(ai 

40  CFR  263  21(a)  &  (b) 

40  CFR  264  72 

40  CFR  262  40 

40  CFR  262  41(a)(1)  &  (2) 

40  CFR  262  41(b) 

40  CFR  262  60 

40  CFR  265  l(c)(11) 

40  CFR  265  32(c) 

40  CFR  265  52(e) 

40  CFR  265  73 

40  CFR  265  74(c) 

40  CFR  265  76 

40  CFR  265  77(c) 

40  CFR  265  90(a)  &  (d) 

40  CFR  265  90(e) 

40  CFR  265  92(b)(1) 

40  CFR  265  93(a) 

40  CFR  265  94(a)(2)(i)-  (a)(2)(iii)  &  (b)(2) 

40  CFR  265  177(b) 

40  CFR  265  225 

40  CFR  265  226(a) 

40  CFR  265  230 

40  CFR  265  256(aH1)  &  (2) 

40  CFR  265  256ia)(1)  &  (2) 

40  CFR  265  257 

40  CFR  265  273(c) 

40  CFR  265  276(a) 

40  CFR  265  276(c)(2)(iv) 

40  CFR  265  279 

40  CFR  265  280(a)  (d)  (e)  &  (f) 

40  CFR  265  282 

40  CFR  265  309 

40  CFR  265  3i0(bi  (introductory  paragraph) 

40  CFR  265  313 

40  CFR  265  340(b) 

40  CFR  265  341 

40  CFR  265  375 

40  CFR  265  400 

40  CFR  265  402 

40  CFR  265  406 

40  CFR  265  430 

40  CFR  265  1030  through  265.1035 

40  CFR  264  Khi 

40  CFR  264  10(a)  &  (b) 

40  CFR  264  14 

40  CFR  264  16 

40  CFR  264  17 

40  CFR  264  30  through  264  37 

40  CFR  264  50  through  264  56.  except  264  52(a)&(b).  264  54(e) 
&  264  56(d)(2) 

40  CFR  264  52(a)  &  (b)  and  264  56(d)(2) 

40  CFR  264  70 

40  CFR  264  73 

40  CFR  264  72 

40  CFR  264  74 

40  CFR  264  75  (introductory  paragraph) 

40  CFR  264  75(g) 

40  CFR  264  76  (introductory  paragraph) 

40  CFR  264  90(b)-(d) 

40  CFR  264  93(a) 

40  CFR  264  177 

40  CFR  264  228  except  (b)(2)  through  (b)(4) 

40  CFR  264  230 
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UAC 

UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 
UAC 


R315-8-12 

R315-8-13 

R315-8-13 

R315-8-14 

R315-8-14 

R315-8-15 

R315-8-15 

R315-8-15 

R315-8-16 

R315-8-17. 

R315-14-5 

R3 15-50-1 

R3 15-50-3 

R31 5-50-4 

R31 5-50-5, 

R31 5-50-6, 


State  requirement 

6,  effective  February  15,  1996 

1  through  13  8  effective  February  15,  1996 

10,  effective  February  15   '996  !!!!!!!!!!! 

4,  effective  Februarv  15   i996 

5(b)  (introductory  paragraph),  effective  February  15    1996 

1(b)  &  (ci   effective  February  15,  1996  

3  effective  February  15   1996  ^^^^^^^_ 

7   effective  February  15    1996 

effective  February  '15    1996     '!"!!'!"'" 

effective  February  15    1996       """."" 

effective  February  15   1996      ".""!!!!!""!!!' 

etfect've  Februan,  15   1996      '.""!!."!^!!!^"!I 

effective  February  15   1996       "."'7' 

effective  February  15   1996      !!!"".'.""."!!!"! 

effective  February  15   1996  !'7"I"."!' 

effective  February  15   1996  '7""' 


Federal  requirement 


40  CFR  264  258 

40  CFR  264  270  tn-ough  264  280 

40  CFR  264  282 

40  CFR  264  309 

40  CFR  264  310(b)  (introductory  paragraph) 

40  CFR  264  340(b)  &  (c) 

40  CFR  264  342 

40  CFR  264  347 

40  CFR  264  600  through  264  603 

40  CFR  264  1030  through  264  1036 

40  CFR  266  70 

40  CFR  Part  262    Appendix 

40  CFR  Pan  265   Appendix  III 

40  CFR  Paris  264  and  265   Appendix  IV 

40  CFR  Pans  264  ana  265   Appendix  V 

40  CFR  Pari  26l    Appendix  I 


In  adc^ition  to  the  above  listed 
c:hanges,  EPA  is  authorizing  changes  to 
the  following  State  provisions.  These 
provisions  do  not  have  a  direct  analog 
in  the  Federal  RCR.-\  regulations; 
however,  none  are  considered  broader- 


in-scope  than  the  Federal  program.  This 
is  because  these  provisions  were  either 
previously  authorized  as  part  of  Utah's 
base  authorization  or  have  been  added 
to  make  the  States  reguiation.s 
internally  consistent  with  changes  made 

State  Requirement 


for  the  other  authorizations  listed  in 
Section  F  of  this  document.  We  have 
reviewed  these  provisions  and  have 
determined  that  they  are  consistent  with 
and  no  less  stringent  than  the  Federal 
requirements. 


^'i^l03'^l<i^i°Sm'  \°'T'.^^'  '^^'  R«P"«'^«'"en'  «nd  ^^99  Supplement:  19-6-102(9).  19-6-102(11),  19^102(14).  19-6-102  1    19- 
nS  '^^'°^^"  '"^"'ductory  paragraph,  19-6-105(l)(a),  1^-6-106,  19-^107,  19^112.  19-6-113(1).  19-6-1 1.3(3)&(4).  and  V9X 

Utah  Code  .Annotated,  Volume  6D.  1997  Replacement  and  1999  Supplement:  63-2-403,  and  63-2-404 

Utah  Administrative  Code  (UAC)  R315-l-l(a).  effective  Februarv  20   1998 

UAC  R313-l-l(e),  effective  Februarv  15,  1996. 

UAC  R31.5-l-2(b).  effective  Februarv  15,  1996. 

UAC  R315-2-13(b).  effective  February  15.  1996. 

UAC  R315-2-14.  effective  February  15,  1996. 

UAC  R31 5-3-2.  effective  February  15,  1996. 

UAC  R315-3-7(a)(9).  effective  February  15,  1996. 

UAC  R315-4-1,  effective  February-  15,  1996. 

UAC  R3 15-8-5. 8(b),  effective  February  15.  1996. 

UAC  R315-9-l(b)  (introductory  paragraph)  and  (b)(1),  effective  Februarv  15,  1996 

UAC  R315-9-3.  effective  Februarv  15.  1996. 

UAC  R315-9-4.  effective  Februarv  15,  1996. 

UAC  R315-15-l,3(d)&(e).  effective  May  15,  1996. 


Since  the  base  program.  Utah  has 
removed  certain  provisions  from  the 
base  regulations  that  had  no  Federal 
analog  and  which  clarified  the  States 
program.  These  provisions  have  been 
reviewed  and  we  have  determined  that 
it  is  appropriate  for  the  State  to  remove 
them  and  that  their  removal  has  no 
impact  on  the  equivalency  or 
consistency  with  the  Federal  program. 
The  provisions  removed  were  section 
2.1.10.  section  2,2,  section 
3.3.2(b)(3)(iii),  section  3.3.2{b)(4)(iv). 
and  the  undesignated  paragraph  after 
section  7, 20. 2(d). 

H.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

This  authorization  rloes  nnt  affwt  the 
status  of  State  permits  and  those  permits 
issued  bv  EPA  because  no  new 


substantive  requirements  are  a  part  of 
these  revisions. 

/  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  1151)  in 

Utah'' 

This  program  revision  does  not 
extend  to  "Indian  Countrv"  as  defined 
in  18  U.S.C  1151.  Indian'Countrv 
includes  lands  within  thf'  exterior 
boundaries  of  the  following  Indian 
reservations  located  within  or  abutting 
the  State  of  Utah: 

1.  Goshute  Indian  Reservation. 

2.  Navajo  Indian  Resen-ation 

3.  Northwestern  Band  of  Shoshoni 
Nation  of  Utah  (Washakie)  Indian 
Resenation 

4.  Paiute  Indian  Tnbf  of  Utah  Indian 
Resen'ation 


5.  Skull  Valley  Band  of  Goshute 
Indians  of  Utah  Indian  Reservation. 

6.  Uintah  and  Ouray  Indian 
Reservation  (see  below), 

7.  Ute  Mountain  Indian  Reservation. 
With  respect  to  the  Uintah  k  Ouray 

Indian  Reservation.  Federal  courts  have 
determined  that  certain  lands  within  the 
exterior  boundaries  of  the  Reservation 
do  not  constitute  Indian  Country,  This 
State  program  revision  approval  will 
extend  to  those  lands  whir  h  the  courts 
have  determined  are  not  Indian 
Country- 

In  excluding  Indian  Country  from  the 
scope  of  this  program  revision.  EPA  is 
not  making  a  determination  that  the 
State  either  has  adequate  jurisdiction  or 
lacks  jurisdiction  over  sources  in  Indian 
Countr\   Should  the  State  of  Utah 
choose  to  seek  program  authorization 
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within  Indian  (^imntrv.  it  may  do  so 
without  prejudicfv  Befnro  EPA  would 
approve  thf  States  program  for  any 
portion  of  Indian  Countrv.  EPA  would 
have  to  be  satisfied  that  the  State  has 
authority,  either  pur'^uant  to  explicit 
Ck)ngressional  authorization  or 
applicable  principles  of  Federal  Indian 
law.  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
anv  geographical  area  for  which  it  seeks 


program  approval  and  that  such 
approval  would  constitute  sound 
administrati\e  practice. 

II.  Corrections 

A.  Corrections  to  May  23,  1991  (56  FR 
236481  as  Amended  August  6,  1991  (56 
FR  37291),  Authorization  Document 

There  were  omissions  in  the  table 
published  as  part  of  the  May  23.  1991 


(56  FR  23648).  as  amended  August  6. 
1991  (56  FR  37291).  authorization 
notice  for  Utah.  The  affected  entries  for 
tliat  table  are  shown  in  the  table  below. 
The  corrections  have  been  bolded  and 
italicized. 


Federal  Register  reference 


State  equi\a!ent 


6.  Generators  of  100-1.000  kg  hazardous  waste.  51  FR  10146-10176, 
3/24/86.  I 

•  •  *  I  ' 

1 1  Sthndards  for  hazardous  waste  storage  and  treatraient  tank  sys- 
tems, hi  FR  2.5422-25486.  7/14/86  as  amended  on  8/15/86,  51  FR 
29430-29431. 


R450-1.  R450-2-1  4    R4S0-2-1 .9(f),  R450-4- 
11.  R450-4-3,  R450-3-3.2. 


R45(t-.5-9.  R4.10-5- 


R450-1,  R450-2-1,  R450-5-q.  R450-8-2  B,  R450-8-5.3.  R450-8-7, 
R450-8-8,  R45O-8-10.  R450-7-v).4,  R450-7-9.4.  R450-7-9.6, 
R450-7-12.4,  R450-7-14.  R45t)-7-15.  R450-7-17.  R450-3-3.2. 
R450-3-20. 


B  Corrections  to  October  14.  1994  (59  FR  52085)  Authorization  Document 

There  were  omissions  in  the  table  published  as  part  of  the  October  14.  1994  (59  FR  52085).  as  amended  November 
10.  19')4  (sq  FR  56114).  authorization  notice  for  Utah.  The  affected  entries  for  that  table  are  shown  in  the  table  below. 
The  corrections  have  been  bolded  and  italicized.. 


HSWA  or  FR  reference 


State  equivalent  ^ 


12   Mining  Waste  Exciusion  II   55  FR  2322,  1  23.90 


R31 5-1-1    R31 5-2-1    R315-4-2(m) 


15    Toxicity  Characteristic  Revision    55  FR  11798    3/29/90  and  55  FR     R315-2-4.  R315-2-8,  R315-2-9,  R315-2-10    R31&-50-7.  R315-8- 
26986  629  90  :a.  R3^5-7-^6   R31S-7-20.3{a),  R31S-50-12. 


C.  Corrections  to  January  13,  1999  (64  FR  2144)  Authorization  Document 

There   were   omissions   in   the   table   published   as  part  of  the   fanuarv-    13.    1999   (64   FR   2144)   authorization   notice 
for   Utah.   The   affected   entries    for   that   table   are   shown   in   the   table   below.   The   corrections   have   been   bolded   and 

italicized 


Federal  citation 


State  analog ' 


Effective 
date' 


Recycled  Used  Oil  Management 
Standards  iHSWA.Non-HSWA) 
[57  FR  41566  09/10/92] 
(Checklist  1 12) 


R3l5-1-1(b),  R31&-2-3(a)(2)(v),  R315-2-3(a)(2)(v)(A)&(B).  R315-2-5;  R315-2-6.  R315-14-  02/10/94 

4  R315-14-7.  R315-15-1.1;  1.1(aHb)(2)(iii);  n315-15-1  1(b)(3)-1.1(i);  R31&-1 5-1  2(a); 
R315-15-1.2,  Table  1.  R315-15-1  3(a)-(c)(2)(iii):  R315-15-2  1(a)-(b)(5).  R315-15- 
2  2(a)&(b);  R315-15-2  3:  R315-1S-2  3(aHd)(4)  R315-15-2.4;  R315-15-2  4(aHc); 
R315-15-2  5  R315-15-2  5(a)-(c)(3)  R315-15-3  1(aHb)(2),  R315-15-3.3(a)&(b):  R315- 
15-4  HaHd)(5)  R315-15-4  2(a)-(b)(2)(vii),  R315-15-4,4(aHc)(5);  R315-15-^  5(aHd); 
R315-15-4  6  R315-15-^6(a)-(f)i4):  R315-15-4  7(aHd);  R315-15-4.8;  R31 5-1 5-5  1(a)- 
(b)(5)  R315-l5-5  2(aHb)(2)(vi)  R315-15-5  3(aHb)(6)(ix)(G);  R315-15-5  4(a)-(c)(2); 
R315-15-5  5    R3l5-i5-5  5(a)-(h)(2)(ii),   R315-15-5-6.   R315-15-5.6(a)-(b)(3):  R315-15- 

5  7(aMci  R3l5-l5-5  8(aHb),  R315-15-5  9,  R315-15-10;  R315-1&-€.1(aHc).  R315- 
l5-€2(aHb)(2i.  R315-15-6  3(aHb)(2)(vi),  R3i5-15-6,4(a)-<d);  R315-15-6.5,  R315-15- 

6  5(a)-(g)(4),  R315-l5-6  6(a)&(b)  R315-15-6  7(a)&(b),  R315-15-6.8;  R31 5-1 5-7  1(a)- 
(cli4)  R315-15-7  2.  R315-15-7  2(a)&(b),  R315-1&-7,3(a)&(b);  R315-15-7.4(a)-(b)(2)(v); 
R315-l5-7  5(a)-(c).  R315-15-7  6(a)&(b).  R315-15-8  1;  R315-15-S.2(a)&(b);  R315-15- 
8  3 

R315-1S-1.4:    R315-15-1.5.    R31^1i-1.6:    R315-15-1.7:    R31 5-1  S-3.2(b)    introductory  5/15/96 

paragraph  through  (b)(2):  R315-1S-4.3(a);  R315-15~4.3(b)  Introductory  paragraph; 
R31S-15-4.3(b)(1):  R315-15-4.3(b)(2)  through  (b)(2)(vii);  and  R31S-1S-9 
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Federal  cttation 


Universal     Waste     Rule     (Non- 
HSWA)   [60  FR  25492    05/11 
95]  (Checklist  142A-E) 


State  analog ' 


R31 5-15-3.2(3) 


R315-2-5  R315-2-6.  R315-2-17:  R315-2-17(b)  R3l^2-25  introductory  paragraph 
R31S-2-2S(aHc):  R315-2-25(aHc)  R315-3-3(n,  m  R3l5-3-3(ni(8)((Miiii  R315--- 
8  1(c)(12),  R315-7-8  1  /cl(T2)iiHiii).  R315-S-Uei!l0i  introductory  paragraph  R315-S- 
l(eHIOHiHiii):  R315-13-1:  R315-14-6:  R31 5-1  &-1. 1(a)  introductory  paragraph 
through  (aX3):  R31 5-1 6-1. 1(b):  R315-16-1.2  through  1.5:  R315-16-1.7  (a)S,(b)  R315- 
16-1. 7(d).  (e)  and  (f):  R31 5-1 6-1. 7(h).  (i),  (J)  and  (k):  R31 5-1 6-1. 7(1)  introductory  para- 
graph through  (1X3):  R315-16-1.7(m)  through  (o):  R31S-16-2.1  through  2.3:  R315-1&- 
2.4(a)-(c):  R315-16-2.S  introductory  paragraph  through  2.5(d):  R315-16-2.6  through 
2.11:  R315-16~3.1  through  3.3:  R315-16-3.4(a)  through  (c):  R315-16-3.S  introductory 
paragraph  through  (d):  R315-16-3.6  through  3.11.  except  tor  references  to  lamp 
R315-16-4:  R315-16S.  1(a):  R315-16-5. 1(b)  through  R315-16-6(c).  except  tor 
references  to     lamp     R315-16-7.1  and  7.2 


Eftecttve 

aate ' 


10/16/97 

02  1596 


The  1/13/99  Federal  Register  article 
(64  FR  2147,  column  1)  also  contains  a 
list  of  items  which  are  more  stringent 
and  broader-in-.scope  Errors  in  the  list 
are  corrected  as  follows:  (1)  R315-15- 
6.5(g)  is  corrected  to  R31 5-1 5-6. 5(e)  in 
the  list  of  more  stringent  provisions.  (2) 
R315-16-1. 1(a)(4)  is  removed  from  the 
list  of  more  stringent  provisions.  (3) 
R315-15-7.l(d)  is  added  to  the  list  of 
broader-in-scope  provisions  and  (4) 
R315-16-l.l(a)  is  removed  from  the  list 
of  broader-in-scope  provisions. 

in.  Incorporation  by  Reference 

.4.  What  Is  Codification' 

Codification  is  the  process  of  placing 
the  States  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations  EPA  uses  40 
CFR  part  272  for  codification  of  the 
decision  to  authorize  Utah's  program 
and  for  incorporation  by  reference  of 
those  regulatory  provisions  that  EPA 
will  enforce  under  sections  3008.  3013. 
and  7003  of  RCR,A..  This  effort  provides 
clearer  notice  to  the  public  of  the  scope 
of  the  authorized  programs  The 
incorporation  by  reference  of  State 
authorized  programs  in  the  CFR  should 
substantially  enhance  the  public's 
ability  to  discern  the  current  status  of 
the  authorized  State  program  and  clarifv 
the  extent  of  Federal  enforcement 
authority. 

B.  What  Codification  Decisions  Have  We 
Made  in  this  Rule' 

The  purpose  of  todav's  Federal 
Register  document  is  to  codif\'  Utah's 
base  hazardous  wa.ste  management 
program  and  seven  (7)  revisions  to  that 
program.  EPA  is  not  incorporating  by 
reference,  at  this  time,  anv  of  the 
changes  authorized  on  10/16/00, 
effective  1/16/01  at  65  FR  61109.  This 


rule  incorporates  bv  reference 
provisions  of  State  hazardous  waste 
regulations  and  clarifies  which  of  these 
provisions  are  included  in  the 
authorized  and  Federally  enforceable 
program 

EPA  intends  to  add  subpart  TT  to  40 
CFR  part  272  to  incorporate  bv  reference 
the  I'tah  authorized  hazardous  waste 
program  The  State  regulations  are 
incorporated  by  reference  at  40  CFR 
272,2251(bi(l !  and  the  Memorandum  of 
.Agreement,  the  .\ttornev  Crenerai's 
Statement  and  the  Program  Description 
are  referenced  at  40  CFR  272.2251(b)(5), 
(6).  and  (7).  respretivelv 

C  What  Is  the  Effect  of  Utah  s 
Codification  on  Enforcement? 

The  Agency  retains  the  authoritv 
under  sections  3007.  3008.  3013  and 
7003  of  RCR^A  to  undertake  enforcement 
actions  in  authorized  States,  regardless 
of  whether  the  State  program  is 
codified.  With  respect  to  such  an 
enforcement  action,  the  Agency  relies 
on  Federal  sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogs  to 
these  rtKjuirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference,  for  purposes  of 
enforcement,  authorized  I'tah 
enforcement  authorities.  Section 
272.2251(b)(2)  of  40  CFR  lists  those 
procedural  and  enforcement  authorities 
that  are  part  of  the  authorized  program 
but  are  not  incorporated  bv  reference 

D  What  State  Provisions  Are  Sot  Part 
of  the  Codification'' 

The  public  needs  to  be  aware  that 
some  provisions  of  a  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federallv  authorized  State 
program  These  unauthorized  provisions 
include: 


(1)  Provisions  that  are  not  part  of  the 
RCR./*!  subtitle  C  program  because  thev 
are  'broader-in-scope"  than  RCR.-\ 
subtitle  C  (see  40  CFR  271. l(i)); 

(2)  Federal  provisions  which  the  State 
incorporated  into  its  regulations  when 
the  State  adopted  Federal  regulations  b\ 
reference,  but  for  w  hich  the  State  is  not 
authorized. 

(31  Unauthorized  amendments  to 
authorized  State  pro\isions 

State  provisions  that  are  "broader-in- 
scope"  than  the  Federal  program  die  not 
pari  of  the  RCRA  authorized  program 
and  EP.-\  will  not  enforce  them 
Therefore,  thev  are  nut  incorporated  bv 
reference  in  40  CFR  part  272.  For 
reference  and  clarity.  §  272.2251(b)(3)  of 
40  CFR  lists  the  Utah  statutorv  and 
regulator)  provisions  which  are 
"broader-in-scope"  than  the  Federal 
program.  Although  EPA  will  not  enforce 
these  provisions,  the  State  mav  enforce 
thorn  under  State  law 

Utah  is  not  authorized  for  the 
following  Federal  rules;  .November  8, 
1988  (53  FR  45089.  Revision  Checklist 
38);  June  29.  1995  (60  FR  33912. 
Revision  Checklist  144).  .^pnl  8.  1996, 
April  30,  1996.  lune  28.  1996.  Iul\  10. 
1996,  Augu.st  26.  1996.  Februarv  19. 
1997  (61  FR  15566,  61  FR  15660.  61  FR 
19117.  61  FR  336H0.  61  FR  36419,  61  FR 
43924,  62  FR  7502.  Revision  Checklist 
151):  December  6,  1994  (59  FR  62896, 
Revision  Checklist  154);  lanuan  14. 
1997  (62  FR  1992  Revision  Checklist 
155);  May  12,  1997  (62  FR  25998. 
Revision  Checklist  157),  lune  13.  1997 
(62  FR  32452.  Revision  Checklist  158); 
and  lune  17  .  1997  (62  FR  32974, 
Revision  Checklist  159), 

In  addition  to  Federal  rules  for  which 
the  State  is  not  yet  authorized,  Utah's 
hazardous  waste  regulations  include 
amendments  which  have  not  been 
authorized  by  EPA  Since  EPA  cannot 
enforce  a  State's  requirements  which 
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have  not  been  reviewed  and  authorized 
in  accordance  with  RCRA  section  3006 
and  40  CFR  part  271.  it  is  important  to 
clarify  anv  limitations  on  the  scope  of 
a  State's  approved  hazardous  waste 
program.  Thus,  in  those  instances  where 
a  State  has  made  unauthorized 
amendments  to  previously  authorized 
sections  of  State  code.  EPA  wUl  provide 
clarification  by  identifying  in 
§  272.2251(b)(4)  any  requirements 
which,  while  adopted,  are  not 
authorized  by  EPA  and  therefore  are  not 
Federally  enforceable.  Thus, 
notwithstanding  the  language  in  the 
Utah  hazardous  waste  regulations 
incorporated  bv  reference  at 
§  272.2251(b)(1).  EPA  will  only  enforce 
the  State  provisions  that  are  actually 
authorized  bv  EPA.  For  the  convenience 
of  the  regulated  community,  the  actual 
State  regulatory  text  authorized  by  EPA 
for  the  citations  listed  at 
§  272.2251(b)(1)  is  compiled  as  a 
separate  document,  Addendum  to  the 
EPA- Approved  Utah  Regulatory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program. 
March  1999.  This  document  is  available 
from  EPA  Region  VIII,  999  18th  Street. 
Suite  300,  Denver.  Colorado  80202- 
2466.  phone  (303)  312-6139.  With 
respect  to  HSWA  requirements  for 
which  the  State  has  not  yet  been 
authorized,  EPA  will  continue  to 
enforce  the  Federal  HSWA  standards 
until  the  State  receives  specific  HSWA 
authorization  from  EPA. 

In  addition.  EPA  has  authorized  but  is 
not  incorporating  by  reference,  at  this 
time,  any  of  the  State  hazardous  waste 
program  changes  authorized  on  10/16/ 
00.  effective  1/16/01  at  65  FR  61109. 
These  changes  were  not  part  of  Utah's 
authorized  program  at  the  time  of  EPA's 
review  for  this  codification  action  and 
will  be  incorporated  by  reference  at  a 
later  date. 

E.  What  Will  Be  the  Effect  of  Federal 
HSWA  Requirements  on  the 
Codification^ 

The  Agency  is  not  amending  40  CFR 
part  272  to  include  HSWA  requirements 
and  prohibitions  that  are  implemented 
by  EPA.  Section  3006(g)  of  RCRA 
provides  that  any  HSWA  requirement  or 
prohibition  (including  implementing 
regulations)  take  effect  in  authorized 
and  unauthorized  States  at  the  same 
time.  \  HSWA  requirement  or 
prohibition  supersedes  any  less 
stringent  or  inconsistent  State  provision 
which  mav  have  been  previously 
authorized  by  EPA  (50  FR  28702,  July 
15.  1985).  EPA  has  the  authority  to 
implement  HSWA  requirements  in  all 
States,  including  authorized  States, 
until  the  States  become  authorized  for 


such  requirement  or  prohibition. 
Authorized  States  are  required  to  revise 
their  programs  to  adopt  the  HSWA 
requirements  and  prohibitions  and  then 
to  seek  authorization  for  those  revisions 
pursuant  to  40  CFR  part  271. 

Instead  of  amending  the  40  CFR  part 
272  every  time  a  new  HSWA  provision 
takes  effect  under  the  authority  of  RCRA 
section  3006(g),  EPA  will  wait  until  the 
State  receives  authorization  for  its 
analog  to  the  new  HSWA  provision 
before  amending  the  State's  40  CFR  part 
272  incorporation  by  reference.  Until 
then,  persons  wanting  to  know  whether 
a  HSWA  requirement  or  prohibition  is 
in  effect  should  refer  to  40  CFR  271. Kj), 
as  amended,  which  lists  each  such 
provision. 

Some  existing  State  requirements  may 
be  similar  to  the  HSWA  requirement 
implemented  by  EPA.  However,  until 
EPA  authorizes  those  State 
requirements,  EPA  can  only  enforce  the 
HSWA  requirements  and  not  the  State 
analogs.  EPA  will  not  codify  those  State 
requirements  until  the  State  receives 
authorization  for  those  requirements. 

rv.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
12866  (58  FR  51735,  October  4.  1993), 
and.  therefore,  this  action  is  not  subject 
to  review  by  OMB.  This  action 
authorizes  State  requirements  for  the 
purpose  of  RCRA  3006  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Authorization 
and  codification  will  not  impose  new 
burdens  on  small  entities.  Accordingly, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because 
implementing  this  action  would 
authorize  pre-existing  requirements 
under  State  law  and  would  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  action  also  does  not  have 
tribal  implications  within  the  meaning 
of  Executive  Order  1 3 1 75  (65  FR  67249. 
November  6,  2000).  It  does  not  have 
substantial  direct  effects  on  tribal 
goverrmients.  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes,  as  specified  in  Executive  Order 
13175.  This  action  will  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCR,\.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b).  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  The  Congressional 
Review  Act.  5  U.S.C.  801  et  seq..  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
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and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  document  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  use.  804(2).  This  action  will  be 
effective  January  25,  2002. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection.  Hazardous 
materials  transportation.  Hazardous 
waste.  Incorporation  by  reference.  . 
Intergovernmental  relations.  Water 
pollution  control.  Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  5912(a).  6926.  6974(b). 

Dated:  October  18.  2001. 
Patricia  D.  Hull. 
Acting  Regional  Administrator.  Region  Vni. 

For  the  reasons  set  forth  in  the 
preamble,  40  CTO  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMEffT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recoverv  Act.  as  amended.  42  U.S.C.  6912(a). 
6926.  and  6974(b). 

2.  Subpart  TT  is  amended  by  adding 
§  272.2251  to  read  as  follows: 

§272.2251     Utah  State-Administered 
program:  Final  authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b).  Utah  has  Final 
authorization  for  the  following  elements 
as  submitted  to  EPA  in  Utah's  base 
program  application  for  Final 
authorization  which  was  approved  by 
EPA  effective  on  October  24.  1984. 
Subsequent  program  revision 
applications  were  approved  effective  on 
March  7,  1989:  July  22,  1991:  Julv  14. 
1992;  April  13,  1993;  December  i3. 


1994;  Julv  21,  1997;  and  March  15. 
1999. 

(b)  State  statutes  and  regulations.  (1) 
The  Utah  regulations  cited  in  this 
paragraph  are  incorporated  by  reference 
as  part  of  the  hazardous  waste 
management  program  under  subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S  C. 
552(a)  and  1  CFR  Part  51   Copies  of  the 
Utah  regulations  that  are  incorporated 
by  reference  in  this  paragraph  are 
available  from  the  Utah  Department  of 
Environmental  Quality.  288  North  1460 
West,  Salt  Lake  Citv,  Utah  84114-4880. 
Phone  (801) 538-6776. 

(i)  The  EPA  Approved  Utah 
Regulator\  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  March  1999. 

(ii)  [Reserved] 

(2)  The  following  statutes  and 
regulations  concerning  State  procedures 
and  enforcement,  although  not 
incorporated  by  reference,  are  part  of 
the  authorized  State  program: 

(i)  Utah  Code  Annotated.  Volume  3A. 
1998  Replacement  and  1999 
Supplement.  Title  19:  Sections  19-1- 
306(2).  19-1-306(3).  19-&-102 
introductor\  paragraph.  19-6-102(1)  & 
(2).  19-6-l62(6)-(9),  19-6-102(11).  19- 
6-102(13)-{21).  19-&-102.1.  19-6-103 
19-6-104(1)  except  (l)(j).  1^-6-105(1) 
introductorv-  paragraph.  19-6-1 05(1  )(a)- 
(f),  1 9-6-1  d5(l)(i)  &  (j).  1^-6-105(2). 
19-6-106.  19-6-107.  19-6-109,  19-6- 
111.  19-6-112.  l*-6-113(l)  through  (4). 
l»-6-113(6),  19-6-114.  19-6-115.  and 
19-6-116. 

(ii)  Utah  Code  ,\nnotated.  Volume  6D. 
1997  Replacement  and  1999 
Supplement.  Title  63:  Sections  63-2- 
103  through  63-2-105.  63-2-201 
through  63-2-203  (except  63-2- 
203(10)).  63-2-204.  63-2-205,  63-2- 
301  through  63-2-308,  63-2-401 
through  63-2-405.  and  63-2-802 

(iii)  Utah  Code  Annotated,  Volume  3, 
1953  as  amended  1987.  Title  26, 
Chapter  14:  Section  26-14-8. 

(iv)  Utah  Administrative  Code  revised 
asof  Ianuar\'3.  1989:  R45(>-3. 1.1(b)  & 
(c)and  R456-3-2.4(b). 

(v)  Utah  Administrative  Code  revised 
as  of  Februarys  15,  1996:  Sections  R315- 


2-14.  R315-3-3(i){l}&(3).  R315-3-ll{a). 
(b)  &  (fl.  R315-3-16(b).  R3 15-3-2 3(b)(1) 
&  (2),  R315-3-23(c)  &  (d).  R315-3-24(a) 
through  R315-3-29. and  R315-3-34. 

(vi)  Utah  Administrative  Code  revised 
as  of  Mav  15.  1996:  Section  R315-15- 
ll(i)&(k). 

(3)  The  following  statutor\-  and 
regulatory  provisions  are  broad ->r-in- 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  Utah  Code  Annotated.  Volume  3 A. 
1998  Replacement  and  1999 
Supplement.  Title  19:  Sections  19-6- 
105(3),  19-6-113(5).  19-6-118.  19-6- 
120. and  19-6-121 

(ii)  Utah  Administrative  Code  revised 
as  of  Februan,'  15.  1996.  EPA  considers 
Utah's  listing  of  all  P999  and  some  F999 
wastes  (specifically:  ner\'e.  military  and 
chemical  agents)  as  more  stringent  than 
the  Federal  rule.  To  the  extent  that 
unused  chemical  agents,  as  produced, 
exhibit  a  hazardous  waste  reactivity 
characteristic,  they  are  considered 
hazardous  waste  and.  thus,  are  regulated 
under  Federal  rule  Utah's  listing  of 
these  wastes  enhances  the  degree  of 
regulator>  control  regarding  these 
wastes.  EPA  also  considers  Utah's  rule 
as  broader-in-scope  than  the  federal  rule 
for  those  F999  process  wastes  which  do 
not  exhibit  a  characteristic  for 
hazardous  waste  and  would  not  be 
regulated  under  Federal  rule,  R315-2- 
10(e)(1).  315-2-1 1(e)  introductor%' 
paragraph  and  R3 15-2-1 1(e)(1)  are 
broader-in-scope  regarding  these  wastes. 

(lii)  Utah  .administrative  Code,  as  of 
May  15.  1996  R315-15-7.1(d).  R315- 
15-10.  R3 15-1 5-11  with  respect  to  used 
oil  transfer  and  off-specification  used  oil 
burning  facilities,  and  R3 15-1 5-1 2 
through  R3 15-1 5-1 5  except  R315-15- 
13  5(d). 

(4)  L'nauthonzed  State  provisions:  (i) 
Although  the  Federal  rules  listed  in  the 
following  table  have  been  adopted  bv 
the  State  and  have  been  included  in  the 
materials  incorporated  by  reference  in 
paragraph  fbj(l)  of  this  Section,  EPA  has 
not  authorized  the  State  for  these  rules 
at  this  time  While  they  mav  be 
enforceable  under  State  law.  Ihey  are 
not  enforceable  under  RCRA: 


Federal  requirement 


Standards  for  Generators  of  Hazardous  Waste,  Manifest  Renewal  (Revrsion  Checklist  58) 

Removal  of  Legally  Obsolete  Rules  (Non-HSWA  provisions)  (Revision  Checklist  144)  

Testing  and  Monitonng  Activities  Amendment  III  (Revision  Checklist  158) 


Federal  Register  ref- 
erence 


Publtcafion 
date 


53  FR  45089 
60  FR  33912 
62  FR  32452 


11/8/88 

6'29,'95 

613,'97 


(ii)  Additionally  Utah  has  adopted  but  is  not  authorized  to  implement  the  HSWA  rules  that  are  listed  below  in 
lieu  of  EPA.  EPA  will  continue  to  implement  the  Federal  HSWA  requirements  for  which  Utah  is  not  authorized  until 
the  State  receives  specific  authorization  for  those  requirements. 
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Federal  requirement 


Federal  Register  ref- 
erence 


Removal  of  Legally  Obsolete  Rules  (HSWA  provisions)  (Revision  Checklist  144)  

Land  Disposal  Restnctions  Phase  III— Decharactenzed  Wastewaters.  Carbamate  Wastes,  and  Spent 
Potliners  (Revision  Checklist  151) 


Organic  Air  Emission  Standards  for  Tanks.  Surface  Impoundments,  and  Containers— formerly  Revision 
Checklist  138  (Rule  154  1) 

Land  Disposal  Restnctions  Phase  III— Emergency  Extension  of  the  K088  Capacity  Variance  (Revision 
Checklist  155) 

Land  Disposal  Restnctions — Phase  IV  (Revision  Checklist  157) 

Carbamate  Production,  Identification  and  Listing  of  Hazardous  Waste;  Land  Disposal  Restnctions  (Con- 
formance With  the  Carbamate  Vacatur)  (Revision  Checklist  159). 


60  FR 

61  FR 


61 
61 
61 
61 
61 


FR 
FR 
FR 
FR 
FR 


62  FR 
59  FR 


33912 

15566; 

15660; 

19117, 

33680; 

36419; 

43924; 

7502 

62896 


62  FR  1992 

62  FR  25998 
62  FR  32974 


Publication 
date 


6/29/95 
4/8/96; 
4/8/96; 

4/30/96; 

6/28/96; 

7/10/96; 

8/26/96; 
2/19/97 
12/6/94 

1/14/97 

5/12/97 
6/17/97 


(5)  Unauthorized  State  amendments. 
The  following  authorized  provisions  of 
the  Utah  regulations  include 
amendments  published  in  the  Utah 
State  Bulletin  that  are  not  approved  by 
EPA.  Such  unauthorized  amendments 
are  not  part  of  the  State's  authorized 
program  and  are,  therefore,  not 
Federally  enforceable.  Thus. 


itis 


notwithstanding  the  language  in  the 
Utah  hazardous  waste  regulations 
incorporated  by  reference  at 
§  272.2251(b)(1).  EPA  will  only  enforce 
the  authorized  State  provisions  with  the 
effective  dates  indicated  in  the  table 
below  The  actual  State  regulatory  text 
authorized  by  EPA  for  the  listed 
provisions  is  available  as  a  separate 


document.  Addendum  to  the  EPA- 
Approved  Utah  Regulatory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program, 
March  1999.  Copies  of  ^e  document 
can  be  obtained  from  US.  EPA  Region 
VIII,  999  18th  St.,  Suite  500,  Denver, 
Colorado  80202-2466,  phone (303)  312- 
6139. 


State  reference 

Unauthonzed  State  amendments 

State  provision 

State  reference 

Effective 
date 

R31 5-2-1  (b)(2)(H) 

R315-7-1 1  3(b)  

R315-7-126(g)  

9/24/86  

1/3/89  

Base 1 

DAR  12647                

5/29/92 

DAR  12652       

5/29/92 

DAR  09632                  

1/3/89 

At  R315-3-23(n(3)(iv),  Utah's  analog 
to  40  CFR  270.33(b)(3)(iv),  the  State  has 
a  printing  error  in  its  regulations  The 
State  will  fix  this  error  in  its  next  rule 
making.  For  the  codification,  the 
authorized  version  of  the  provision  will 
also  be  included  in  the  Addendum  to 
the  EPA-Approved  Utah  Regulatory' 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program. 
March  1999. 

(6)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VIII  and  the  Utah 
Department  of  Environmental  Quality, 
signed  by  the  EPA  Regional 
Administrator  on  October  4.  1994.  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  subtitle  C  of  RCRA,  42  U.S.C. 
6921  etseq. 

(7)  Statement  of  legal  authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Utah  on  [anuary  16,  1984, 
and  revisions,  supplements  and 
addenda  to  that  Statement  dated 
October  29,  1986.  March  6.  1991. 
September  17,  1991.  September  223. 
1992.  November  19,  1993,  March  16, 


1994,  March  20.  1995,  November  13. 
1997.  and  March  2.  1999,  are  referenced 
as  part  of  the  authorized  hazardous 
waste  management  program  under 
subtitle  C  of  RCRA,  42  U.S.C.  6921  et 
sea. 

(8)  Program  description.  The  Program 
description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  subtitle  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

3.  Appendix  A  to  Part  272— State 
Requirements,  is  amended  by  adding  in 
alphabetical  order,  "Utah"  and  its 
listing  to  read  as  follows: 

Appendix  A  to  Part  272— State 
Requirements 


Utah   I 

The  regulatory  provisions  include: 
Utah  Administrative  Code  effective 
February  15,  1996:  Sections  R315-1  except 
R315-l-l(a),  R315-l-l(f)&(h)  and  R.315-1- 
2(a);  R315-2  except  R315-2-3(d)(2),  R315-2- 
5,  R315-2-6.  R315-2-10(e)&(f).  R315-2- 
n(e)&(f),  R315-2-17.  and  R315-2-25(d); 
R315-3  except  R315-3-l(b)&(c).  R315-3- 


3(b)(3),  R315-3-3(i)(l)-(3).  R315-3- 
3(n)(8)(iv),  R315-3-ll(a)&(b),  R315-3-n(f). 
R315-3-13(a)(4).R  315-3-16(b),  R315-3- 
23(b)(l)&(2),  R315-3-23(c)&(d),  R315-3-24 
through  R315-3-29.  R315-3-34  and  R315-3- 
36;  R315-4  through  R315-7,  except  R315-7- 
8.1(c)(12)(iv).  R315-7-18.9(d)(2)(i)(A)  phrase 
"given  the  specific  site  conditions  and  the 
nature  and  extent  of  contamination";  R315- 
8  except  R31.5-8-l(e)(10)(iv),  R315-8- 
6  1(a)(3),  R3 15-8-6. 12(b),  R315-8-n.2(e) 
phrase  "given  the  specific  site  conditions  and 
the  nature  and  extent  of  contamination". 
R315-8-14. 10(b);  R315-9:  R31.5-14  except 
R315-14-3.  R315-14-4.  and  R315-14-7; 
R315-16  except  R315-16-1. 1(a)(4),  R315-16- 
1.6,  R  315-1&-I.7(c),  R315-16-1.7(g),  R315- 
16-1.7(1)(4),  R315-16-2.4(d).  R315-16-2.5(e). 
R315-16-2.12.  R315-16-3.4(d).  R351-16- 
3.5(e).  R315-16-3. 6(c)(2)  word  "lamp", 
R315-16-3. 10(a)(2)  word  "lamp".  R315-16- 
3.10(b)(2)  word  "lamp".  R315-16-3.12, 
R315-16-5.1(a);  R315-50  except  R315-50-9. 
R31,S-50-10,  R315-50-12.  and  R315-50-13. 

Utah  Administrative  Code  revised  as  of 
Mav  15,  1996:  Section  R315-15,  except 
R315-15-l.l(i)&(k).  R315-15-1.3(b),  R315- 
15-2.1(al(l)&(4),  R315-15-2.3(c)(l),  R315- 
15.2.3(d),  R315-15-2.4(a).  R315-15- 
2.4(d)&(e),  R315-15-3.1(b),  R315-15-3.2{a), 
R3 15-1 5-4. 6(f).  R315-15-5.1(c).  R315-15- 
5.5(e),  R315-15-€.5(e).  R315-15-7.1(d), 
R315-15-8.3.  R315-15-9.  R315-15-10, 
R315-15-11  with  respect  to  used  oil  transfer 
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and  off-specification  used  oil  burning 
facilities.  R315-15-12,  R315-15-13.3(a)-(c) 
&(e),  R31!5-15-14.  and  R315-15-15. 

Utah  Administrative  Code  revised  as  of 
October  16.  1997:  R315-2-3(d)(2).  R315-2- 
10(e).  R31.5-8-6. 12(b).  R31 5-8-14. 10(b). 
R31 5-15-1. 3(b).  R31 5-15-2. l(a)(l)&(4). 
R315-15-2. 3(c)(1).  R315-15.2.3(d).  R315-15- 
2.4(a).  R315-15-2.4(d)&(e).  R3 15-1 .5-3. 1(b). 
R315-15-3.2(a).  R315-15-4,6(f).  R315-15- 
5.5(e).  R315-15-6.5(e),  R315-15-8.3.  and 
R3 15-1 5-9, 

Utah  Administrative  Code  revised  as  of 
February  20.  1998:  R315-l-l(a),  R315-1- 
2(a),  R315-2-5,  R315-2-6.  R31.5-2-10(f), 
R315-2-ll(e),  R315-2-n(f).  R315-2-17. 
R315-3-3(b)(3).  R315-13-1,  R315-14-7, 
R315-16-5.1(a).  R315-50-9,  R315-50-10. 
and  R315-50-12. 

Copies  of  the  Utah  regulations  that  are 
incorporated  by  reference  are  available  from 
the  Utah  Department  of  Environmental 
Quality,  288  North  1460  West.  Salt  Lake  City. 
Utah  84114-t880.  Phone  (801)  538-6776. 
***** 

[FR  Doc.  01-28852  Filed  11-23-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-203;  FCC  01-306] 

The  Ancillary  or  Supplementary  Use  of 
Digital  Television  Capacity  by 
Noncommercial  Licensees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Commission's  rules  to  require  that 
noncommercial  educational  ('NCE") 
television  licensees  primarilv  provide  a 
nonprofit,  noncommercial  educational 
service  over  their  entire  digital 
bitstream.  including  ancillary  or 
supplementary  services;  clarif\'  that  they 
may  provide  subscription  TV  service  as 
an  ancillary  or  supplementary  service: 
and  apply  to  them  the  same  program  to 
assess  and  collect  fees  as  that 
established  for  commercial  DTV 
licensees'  use  of  DTV  capacity  for  the 
provision  of  ancillary  or  supplementary- 
services.  This  document  also  determines 
that  the  Communications  Act  of  1934 
prohibition  against  the  provision  of 
advertising  by  NCE  licensees  does  not 
apply  to  nonbroadcast  services,  such  as 
subscription  services  provided  on  their 
digital  television  ("DTV")  channels.  The 
intended  effect  of  these  actions  is  to 
clarif>'  the  maimer  in  which  NCE 
licensees  may  use  their  excess  DTV 
capacity  for  remunerative  purpo.sas. 
DATES:  Effective  on  the  later  of  either 
December  26,  2001.  or  upon  receipt  by 


Congress  of  a  report  in  compliance  with 
Contract  with  America  Advancement 
Act  of  1996.  Public  Law  104-121. 
except  for  §  73.624(g)(2)(i).  which 
contains  information  collection 
requirements  that  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB).  The  Commission 
will  publish  documents  in  the  Federal 
Register  announcing  the  effective  date 
of  these  rule  and  §  73  624(g)(2)(i). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Gross:  Policy  and  Rules  Division.  Mas."; 
Media  Bureau,  at  (202)  418-2130.  TTi 
(202) 418-2989 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary-  of  the  Commission's  Report 
and  Order  (R&O)  in  MM  Docket  No.  98- 
203,  FCC  01-306.  adopted  on  October 
11.  2001,  and  released  on  October  17. 
2001.  The  full  text  of  the  Commission's 
R&O  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Center.  445 
Twelfth  Street,  S\V.,  Room  CY-A257. 
Washington  DC.  and  also  may  be 
purchased  from  the  Commission's  copv 
contractor,  Qualex  International,  (202) 
863-2893.  445  Twelfth  Street.  SW.. 
Room  CY-B402.  Washington.  DC.  The 
complete  text  is  also  available  under  the 
file  name  fcc01306.pdf  on  the 
Commission's  Internet  site  at 
wTVH-./cc.gov. 

Paperwork  Reduction  Act 

This  document  contains  new  or 
modified  information  collection 
requirements.  The  fee  program 
established  herein  will  require  NCE  TV 
licensees  annually  to  file  a  new 
reporting  form.  Licensees  will  be 
required  to  report  whether  they 
provided  ancillar\-  or  supplementary- 
services,  what  ancillary-  or 
supplementary  services  they  provided, 
which  of  those  services  are  subject  to  a 
fee.  and  the  gross  revenues  received , 
from  all  feeable  ancillary-  or  ancillary- 
services.  NCE  licensees  providing 
service  subject  to  a  fee  additionally  will 
be  required  annually  to  file  FCC  Form 
159  in  remittance  of  the  fee.  So  that  the 
Commission  may  audit  NCE  licensees 
records  supporting  the  calculation  of  the 
fees  due,  each  NCE  licensee  will  be 
required  to  retain  such  records  for  three 
years  from  the  date  of  remittance  of  fees. 
In  addition,  each  NCE  T\'  licensee  will 
be  required  to  maintain  documentation 
sufficient  to  show  compliance  at 
renewal  time  and  in  response  to  anv 
complaint  with  the  requirement  to  use 
their  entire  bitstream  primarilv  for 
nonprofit,  noncommercial,  educational 
broadcast  senices  on  a  weekly  basis. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 


requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Paperw-ork 
Reduction  ,^ct  of  1995 

Synopsis  of  Report  and  Order 

Introduction 

1.  With  this  Report  and  Order,  we 
clarify-  the  manner  in  which 
noncommercial  educational  ("NCE") 
television  licensees  may  use  their  excess 
digital  television  I 'DTV'")  capacity  for 
remunerative  purposes  Among  other 
things,  we  amend  §  73  621  of  our  rules 
to  apply  to  the  entire  digital  bitstream, 
including  ancillary-  or  supplementary 
services,  thereby  requiring  .NCE 
licensees  to  use  their  digital  capacity 
primarily  for  a  noncommercial, 
nonprofit,  educational  broadcast 
service.  We  also  amend  ^  73.642  and 
73.644  of  our  ruie.<<  to  clarify-  that  NCE 
licenses  may  offer  subscription  services 
on  their  excess  digital  capacity.  We 
determine  that  section  399B  of  the 
Communications  Act  of  1934.  as 
amended,  the  provision  restricting 
advertising  by  NCE  licensees,  continues 
to  apply  to  all  broadcasting  by  NCE 
licensees,  but  does  not  apply  to 
nonbroadcast  services,  such  as 
subscription  services  provided  on  their 
DTV  chaimels.  Finally,  we  amend 
§  73  624(g)  of  our  rules  to  apply  to  NCE 
licensees  the  program  for  assessing  and 
collecting  fees  upon  feeable  ancillary-  or 
supplementary-  services  provided  on 
their  DT\'  capacity  that  weiiave 
established  for  commercial  licensees,  as 
required  by  the  Telecommunications 
Act  of  1996  ("1996  Act"),  Public  Law 
104-104,  110  Stat  56  sec  201  (1996), 
codified  at  47  U.S.C.  336. 

Background 

2  The  1996  Act  provided  that  initial 
eligibility  for  any  advanced  television 
licenses  that  we  issue  should  be  limited 
to  existing  broadcasters,  conditioned 
upon  the  requirement  that    either  the 
additional  license  or  the  original  license 
held  by  the  licensee  be  surrendered  to 
the  Commission  for  reallocation  or 
reassignment  (or  both'  pursuant  to 
Commission  regulation  '  In  our  Fifth 
Report  and  Order  in  the  DTV 
proceeding,  we  adopted  rules  to 
implement  the  statute,  providing  a 
specific  transition  process  to  digital 
technology  for  all  existing  television 
broadcasters  62  FR  26996,  May  16. 
1997  .Among  other  things,  we 
established  standards  for  license 
eligibility,  a  transition  and  construction 
schedule,  and  a  requirement  that 
broadcasters  continue  to  provide  one 
free  over-the-air  video  programming 
sen'ice.  We  also  adopted  rules 
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permitting  DTV  licensees,  without 
distinguishing  between  commercial  and 
noncommercial  licensees,  to  use  their 
DTV'  capacity  to  provide  ancillary  or 
supplementan,'  services,  provided  that 
these  ser\'ices  do  not  derogate  the  free 
digital  television  service. 

3.  In  their  Petition  for  Reconsideration 
of  the  Fifth  Report  and  Order,  the 
Association  of  America's  Public 
Television  Stations  and  the  Public 
Broadcasting  Service  ("AAPTS/PBS"] 
requested  clarification  of  public 
television  stations  authority  to  use 
excess  capacity  on  DTV  channels  for 
commercial  purposes.  As  neither 
section  336  nor  our  DTV'  rules 
distinguishes  between  commercial  and 
noncommercial  stations.  AAPTS/PBS 
argued  that  both  are  intended  to  allow 
public  stations  to  offer  ancillary  or 
supplementary  services  for  revenue- 
generating  purposes.  In  opposing  this 
request  in  part.  Media  Access  Project 
and  other  public  interest  parties 

(  "MAP"),  jointly  argued  that,  while 
public  television  stations  should  be  able 
to  provide  some  revenue-generating 
ancillary  or  supplementary  services, 
these  services  must  be  consistent  with 
the  noncommercial  nature  of  public 
television  as  set  forth  in  section  399B  of 
the  Communications  Act.  the  provision 
restricting  advertising  by  these  stations. 

4.  This  request  for  clarification  made 
by  AAPTS/PBS  raised  significant  issues 
regarding  the  service  and  funding 
opportunities  made  available  to  NCE 
stations  as  a  result  of  the  transition  to 
digital  transmission.  In  recognition  of 
the  importance  of  this  issue  to  the  future 
of  public  television  as  it  enters  the 
digital  age,  in  the  Notice  of  Proposed 
Rulemaking  C'.'VPflM")  in  this 
proceeding,  we  sought  further  comment 
on  the  AAPTS/PBS  petition  in  order  to 
establish  a  more  complete  record  on  the 
issues  it  raised.  63  FR  68722,  December 
14. 1998. 

5.  In  their  Petition  AAPTS/PBS  also 
requested  that  we  exempt  public 
television  licensees  from  any  fee 
assessed  in  connection  with  use  of 
digital  spectrum  for  ancillary  or 
supplementary  services  to  the  extent 
revenues  from  those  service  are  used  to 
support  the  licensee's  mission-related 
activities.  Section  336(e)  of  the  1996 
Act.  which  requires  DTV  licensees 
receiving  fees  or  certain  other 
compensation  for  ancillary  or 
supplementary  services  provided  on  the 
DTV  spectrum  to  return  a  portion  of  that 
revenue  to  the  public,  charged  us  with 
establishing  a  means  of  assessing  and 
collecting  fees  for  those  ancillary  or 
supplementary  services. 

6.  In  a  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  97-247 


["DTV  Fees  Proceeding"),  we  sought 
comment  on  AAPTS/PBS's  request  for 
such  an  exemption  and  subsequently 
determined  that  AAPTS/PBS's  request 
should  be  considered  in  this 
proceeding.  63  FR  460.  [anuary  6.  1998. 
In  the  DTV  Fees  Report  and  Order,  we 
established  a  program  for  assessing  and 
collecting  fees  for  certain  ancillary-  or 
supplementary  services  provided  by 
commercial  licensees  on  their  DTV 
capacity.  63  FR  69208,  December  16. 
1998.  In  the  NPRM  in  this  proceeding, 
MM  Docket  No.  98-203,  we  sought 
additional  conunent  regarding  an 
exemption  for  noncommercial  licensees 
in  light  of  the  comments  received  on 
this  issue  in  the  DTV  Fees  Proceeding. 
63  FR  68722.  December  14.  1998.  We 
also  sought  comment  on  tentative 
proposals  set  forth  in  the  NPRM. 

Issue  Analysis 

A.  Application  of  §  73.621  of  the 
Commission's  Rules  to  Entire  Digital 
Bitstream  of  NCE  Licensees 

7.  Background.  The  Communications 
Act  defines  a  'noncommercial 
educational  broadcast  station"  and 
"public  broadcast  .station"  as  a 
television  or  radio  broadcast  station  that 
is  eligible  under  the  FCC's  rules  to  be 
licensed  as  "a  noncommercial 
educational  radio  or  television 
broadcast  station  which  is  owned  and 
operated  by  a  public  agency  or  nonprofit 
private  foundation,  cooperation,  or 
association"  or  "is  owned  and  operated 
by  a  municipality  and  which  transmits 
only  noncommercial  programs  for 
educational  purposes,"  47  U.S.C.  397(6). 
In  1981,  Congress  amended  the 
Communications  Act  to  give  public 
broadcasters  more  flexibility  to  generate 
funds  for  their  operations.  Omnibus 
Budget  Reconciliation  Act  of  1981. 
Public  Law  97-35,  sec.  1231,  95  Stat. 
357,  731  (codified  at  47  U.S.C.  399B). 
See  also  H.R.  Rep.  No.  97-82.  at  13-14. 
As  amended,  section  399B  of  the  Act 
permits  public  stations  to  provide 
facilities  and  services  in  exchange  for 
remuneration  as  long  as  those  uses  do 
not  interfere  with  the  stations'  provision 
of  public  telecommunications  services. 
Section  399B,  however,  does  not  permit 
public  broadcast  stations  to  make  their 
facilities  "available  to  any  person  for  the 
broadcasting  of  any  advertisement."  In 
addition,  under  §  73.621  of  our  rules, 
public  television  stations  are  required  to 
furnish  primarily  an  educational  as  well 
as  a  nonprofit  and  noncommercial 
broadcast  service. 

8.  In  the  Fifth  Report  and  Order,  we 
implemented  secliuu  33G  of  the  193G 
Act,  which  sets  forth  the  DTV  licensing 
provisions  of  the  1996  Act,  by  adopting 


§  73.624  of  our  rules.  62  FR  26996,  May 
16,  1997.  Section  73.624(g)  allows 
broadcasters  the  flexibility  to  respond  to 
the  demands  of  their  audience  by 
providing  ancillary'  or  supplementary' 
services,  including  subscription 
television,  provided  that  these  services 
do  not  derogate  the  mandated  free,  over- 
the-air  program  service.  In  the  NPRM  in 
this  proceeding,  we  invited  comment  on 
AAPTS/PBS's  request  that  we  clarify 
that  §  73.621  of  our  rules,  which 
requires  public  stations  to  provide  a 
primarily  nonprofit,  noncommercial, 
educational  broadcast  service,  is  not 
applicable  to  ancillary  or  supplementary 
services  provided  on  DTV  capacity,  and 
on  whether  such  a  clarification  is 
consistent  with  the  nonderogation  of 
services  provisions  of  section  399B. 

9.  In  particular,  we  sought  comment 
on  a  number  of  options  with  respect  to 
whether  and  how  we  should  amend 

§  73.621  of  our  rules.  For  example,  we 
sought  comment  on  whether  we  should 
extend  the  requirement  to  provide  an 
educational  nonprofit  service  to 
ancillary  or  supplementary  serx'ices 
provided  by  noncommercial  licensees 
on  their  DlV  capacity,  or  whether  we 
should  clarify  that  the  requirement 
applies  only  to  the  single,  free-over-the- 
air  broadcast  service  it  is  required  to 
provide. 

10.  We  also  sought  comment  on 
whether  and  how  we  can  permit  NCE 
stations  to  provide  remunerative 
ancillary  or  supplementary  services  in  a 
manner  that  does  "not  interfere  with  the 
provision  of  public  telecommunications 
services"  by  such  stations  as  required  by 
section  399B  of  the  Act.  In  particular, 
we  asked  whether  NCE  DTV  stations 
will  have  the  capacity  to  provide 
ancillary  or  supplementary  services 
without  interfering  with  their  ability  to 
provide  a  primarily  educational  NCE 
broadcast  service,  and  whether  such 
ancillary  or  supplementary  services  can 
provide  an  important  funding  source 
that  could  facilitate  the  transition  to 
DTV  for  NCE  stations,  and.  more 
generally,  enhance  their  primary 
mission  of  providing  a  robust 
noncommercial,  educational 
broadcasting  service. 

11.  Comments.  In  its  comments, 
AAPTS  modifies  its  original  request, 
presented  in  its  Petition  for 
Reconsideration  of  the  Fifth  Report  and 
Order,  which  would  have  exempted 
remunerative  ancillary  or 
supplementary  services  from  §  73.621  of 
our  rules.  AAPTS  now  agrees  that,  with 
respect  to  provision  of  remunerative 
euicillary  or  supplementary  service,  a 
public  television  station  must  be  used 
primarily  to  provide  a  noncommercial  . 
educational  broadcast  service,  and  the 
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offering  of  such  service  must  not 
interfere  with  the  provision  of  public 
telecommunications  services.  AAPTS 
also  contends  that  its  proposed 
standards  are  consistent  with  those  we 
have  applied  in  the  analog  environment 
in  approving  the  offer  by  public 
television  stations  of  a  varietv  of 
ancillary  services.  AAPTS  suggests  that 
we  only  need  clarify  that  §  73.621  of  our 
rules  applies,  without  change,  to  the 
digital  channel.  It  states  that  the 
requirement  that  the  primarv  use  of 
public  television  stations  is  to  provide 
an  educational  and  nonprofit, 
noncommercial  broadcast  service  would 
still  allow  ancillary  or  supplementary 
service  to  be  provided  on  NCEs  excess 
digital  capacity.  AAPTS  also  requests 
that,  since  we  concluded  in  the  Fifth 
Report  and  Order  that  DTV  broadcasters 
may  offer  subscription  television  as  an 
ancillary  or  supplementary  service,  that 
we  amend  §§  73.642  and  73.644  of  our 
rules  to  clarify  that  public  television 
stations  may  provide  subscription 
television  services. 

12.  AAPTS  denies  that  provision  of 
remunerative  ancillary  or 
supplementary  services  would  change 
the  essential  natiire  of  pubUc  television. 
It  contends  that  digital  technology  will 
provide  sufficient  capacity  for  public 
television  stations  to  offer  a  range  of 
services  while  preserving  their  primary 
use  for  a  noncommercial  educational 
broadcast  service.  In  addition,  it  argues 
that  section  336  provides,  via  its 
prohibition  against  derogation  of 
services,  separate  assurance  that  any 
ancillary  or  supplementary  service  will 
not  interfere  with  a  public  television 
station's  basic  broadcast  service.  AAPTS 
submits  that  other  limitations  on  the 
extent  to  which  public  televisions 
stations  can  engage  in  commercial 
ventiu^s  include  their  nonprofit 
educational  mission  upon  which  their 
tax  exempt  status  is  based,  the  need  to 
preserve  viewer  and  government 
support,  the  requirement  to  pay  taxes  on 
income  unrelated  to  the  exempt  purpose 
of  the  organization,  and  the  oversight  of 
stations  by  responsible  bodies.  AAPTS 
also  notes  that  although  section  336 
itself  does  not  impose  special 
restrictions  on  public  television 
stations,  two  limitations  must  be 
applied  to  the  provision  of  ancillary  or 
supplementary  service  by  these  stations: 
first,  a  public  television  station  must  be 
used  primarily  to  provide  a 
nonconunercial  educational  broadcast 
service  under  the  Commission's  rules; 
second,  the  offering  of  these  spmces 
must  not  interfere  with  the  provision  of 
public  telecommunications  services 


under  section  399B  of  the 
Communications  Act. 

13  AAPTS  states  that,  at  this  point, 
public  television  stations  do  not  have 
firm  plans  for  the  use  of  their  digital 
spectrum,  and  it  is  impossible  to  predict 
what  opportunities  may  be  available  to 
them  or  to  what  extent  individual 
stations  will  take  advantage  of  such 
opportunities.  It  urges  us  not  to  impose 
restrictions  now  on  the  activities  of 
public  television  stations,  but  to  wait 
until  the  scheduled  biennial 
examination  of  digital  regulations,  set 
forth  in  the  Fifth  Report  and  Order,  to 
determine  whether  changes  are  needed. 
The  Office  of  the  United  Church  of 
Christ  and  other  public  interest  parties 
("UCC  et  al.").  however,  contend  that 
AAPTS  is  unclear  about  its  members  " 
plans  to  engage  in  advertiser  supported 
ancillary  or  supplementary  services  and 
how  much  of  their  digital  capacity  they 
plan  to  commit  to  subscription  and 
other  remunerative  services.  UCC  et  al 
urges  us  to  draw  a  bright  line  and  find 
that  an  NCE  broadcaster  "primarily" 
serves  the  educational  needs  of  a 
community  when  it  provides  free,  not- 
for-profit  over-the-air  services  over  50 
percent  or  more  of  its  digital  capacity  at 
any  one  time. 

14.  National  Datacast.  Inc.  ("National 
Datacast")  is  a  for-profit  subsidiary  of 
the  Public  Broadcasting  Service  that 
provides  data  services  using  the  vertical 
blanking  interval  (VBI)  on  &e  analog 
signal  of  public  television  stations.  It 
argues  that  the  Commission  imposed  no 
restrictions  on  the  commercial  operation 
of  data  services  using  the  VBI.  including 
advertiser-supported  services,  by  public 
television  stations  or  entities  affiliated 
with  public  television;  that  the  force  of 
this  ruling  remains  unaltered  by  section 
336;  and  that  no  restrictions  should  be 
applied  to  National  Datacast  s  data 
transmission  in  the  digital  spectrum  of 
pubhc  television  stations.  The  analog 
spectrum  requires  the  use  of  most  of  an 
NCE  licensee's  channel  to  carry  their 
video  broadcast  signal,  leaving  only  a 
very  small  portion,  the  VBI  and  the 
Visual  Signal,  available  to  be  used  for 
ancillary  or  supplementary  services. 
The  digital  spectrum,  however,  allows 
NCE  licensees  to  offer  a  number  of 
ancillary  or  supplementary  services  on 
their  excess  digital  capacity  in  addition 
to  mandated  free,  over-the-air  program 
service.  National  Datacast  points  to  its 
service  as  a  "precursor  to  the  successful 
use  of  digital  spectrum"  for  generating 
revenues  to  help  support  public 
television. 

15.  Decision.  We  will  amend  §  73.621 
of  our  rules  to  clarify  that  the  section's 
requirements  apply  to  the  entire  digital 
bitstream  of  NCE  licensees,  including 


the  provision  of  ancillar\-  or 
supplementary-  services  We  will  require 
that  NCE  licensees  use  their  entire 
digital  capacity  primarily  for  a 
nonprofit,  noncommercial,  educational 
broadcast  service.  This  amendment  will 
adapt  §  73.621  of  our  rules  to  the  digital 
environment  Although  we  decline  to 
quantif\-  the  term  "primarily,  '  we  will 
consider  it  to  mean  a  "substantial 
majority  "  of  their  entire  digital  capacity. 

16  We  decline  to  adopt  the 
suggestion  of  UCC  et  al  that  we  draw 
a  bright  line  to  require  that  NCE 
broadcasters  provide  free,  not-for-profit 
over-the-air  services  over  50  percent  or 
more  of  their  digital  capacity  at  any  one 
time  Such  a  decision  would  provide 
substantially  less  flexibility  to  NCE 
licensees  in  developing  their  digital 
services.  For  example,  an  NCE  licensee 
might  want  to  use  most  of  its  digital 
capacity  for  High  Etefinition  Television 
("HDTV"}  programming  during  certain 
times  of  the  day  and.  at  other  times, 
various  amounts  of  capacitv  for 
Standard  Definition  Television 
("SDTV")  programming  and 
remunerative  ancillary  or 
supplementary  services  UCC  et  al's 
suggestion,  by  specifv'ing  50  percent  or 
more  at  all  times,  would  seem  to  restrict 
their  flexibility  in  this  regard  We  see  no 
persuasive  reason  to  impose  such  a 
limitation.  While  we  believe  that  a 
"minute  by  minute  "  approach,  such  as 
that  suggested  by  UCC  et  al..  above, 
would  restrict  the  flexibility  of  NCE 
licensees  to  too  great  an  extent,  we 
believe  that  some  time  period  limitation 
is  appropriate.  Because  stations 
typically  schedule  their  programming 
on  a  weekly  basis,  we  believe  that 
requiring  them  to  use  their  entire 
bitstream  primarily  for  nonprofit, 
noncommercial,  educational  broadcast 
services  on  a  weekly  basis  will  provide 
them  with  sufficient  flexibility  We  will 
require  NCE  licensees  to  maintain 
docimientation  sufficient  to  show- 
compliance  with  this  requirement  at 
renewal  time  and  in  response  to  any 
complaints 

17.  Our  decision  to  apply  §  73.621  of 
our  rales  to  the  entire  digital  bitstream 
also  is  consistent  with  the  1996  Act.  as 
well  as  our  Fifth  Report  and  Order,  in 
which  we  stated  that  our  overarching 
goal  is  to  promote  the  success  of  a  fi^. 
local  television  service  using  digital 
technology.  We  believe  that  this  action 
will  help  to  preserve  the  noncommercial 
educational  nature  of  public 
broadcasting,  while  allowing  .NCE 
licensees  some  flexibility  in 
remunerative  use  of  their  spectrum  and 
indicating  the  boundanes  that  we  will 
apply  to  such  use.  We  agree  with 
AAPTS  that  digital  tectmology  will 


I 
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allow  sufficient  capacity  for  public 
television  stations  to  offer  a  range  of 
services  while  preserving  their  primary 
use  for  a  nonprofit,  noncommercial, 
educational  broadcast  service.  We  also 
note  that  section  336  provides,  via  its 
prohibition  against  derogation  of 
services,  separate  assurance  that  any 
ancillary  or  supplementary  service  will 
not  interfere  with  a  public  television 
station's  basic  broadcast  service. 
Moreover.  NCE  licensees  are,  of  course, 
subject  to  the  general  requirement  to 
provide  one  free  over-the-air  video 
programming  service.  In  light  of  the 
other  limitations  on  the  extent  to  which 
public  televisions  stations  can  engage  in 
commercial  ventures,  we  will  not,  at 
this  time,  impose  additional  restrictions 
on  an  NCE  licensee's  ability  to  provide 
ancillarv  or  supplementary  services  on 
Its  excess  digital  capacity.  We  will 
address  any  problems  that  might  arise  in 
the  periodic  reviews  of  our  digital 
regulations  set  forth  in  the  Fifth  Report 
and  Order,  or  on  a  case-by-case  basis. 

18  We  will  amend  §§  73.642  and 
73.644  of  our  rules  to  clarify  that  NCE 
licenses  may  offer  subscription  services 
on  their  excess  digital  capacity.  We 
included  such  services  in  our  definition 
of  ancillary  or  supplementary  services 
m  the  Fifth  Report  and  Order.  Given  our 
goal  of  providing  NCE  licensees  with 
flexibility  in  the  use  of  their  digital 
spectrum,  within  certain  boundaries,  we 
see  no  reason  to  prohibit  them  from 
providing  subscription  services. 

B.  Advertising 

19  Background.  In  its  Petition  for 
Reconsideration  of  the  Fifth  Report  and 
Order.  AAPTS/PBS  requested  that  we 
clarify  that  public  television  stations 
may  use  their  excess  capacity  on  DTV 
channels  for  commercial  purposes.  In 
opposing  this  request  in  part,  MAP 
argued  that,  while  public  television 
stations  should  be  able  to  provide  some 
revenue-generating  ancillary  or 
supplementary  services,  these  services 
must  be  consistent  with  the 
noncommercial  nature  of  public 
television  as  set  forth  in  section  399B. 
which  restricts  advertising  by  these 
stations  In  reply,  AAPTS/PBS  argued 
for  an  interpretation  in  which  the 
advertising  ban  of  section  399B  would 
continue  to  apply  to  the  primary 
noncommercial  broadcast  service,  while 
any  ancillary  or  supplementary  use  of 
DTV'  channels  would  be  free  from  the 
restrictions  of  this  sectiijn.  It  also  argued 
that  even  if  the  section  399B  advertising 
restrictions  are  found  to  apply  to  these 
services,  we  have  discretion  under 
section  336(a)(2)  to  allow  public  TV 
licensees  to  offer  advertiser-supported 


services  if  we  find  these  services  to  be 
in  the  public  interest. 

20.  In  the  \'PRMwe  sought  comment 
on  how  the  advertising  ban  set  forth  in 
section  399B  of  the  Communications 
Act  implicates  the  provision  of 
remunerative  services  by  public  DTV 
stations.  Section  399B  prohibits  a  public 
station  from  "making  its  facilities 
available  to  any  person  for  the 
broadcasting  of  any  advertisement."  By 
its  plain  language,  we  noted  that  this 
section  would  appear  to  prohibit 
advertisements  on  any  service  that 
would  constitute  broadcasting,  while 
permitting  a  public  DTV  station  to  air 
advertisements  on  any  nonbroadcast 
service. 

21.  We  sought  comment  on  our 
tentative  conclusion  that  while  section 
399B  continues  to  apply  to  all  video 
broadcast  programming  streams 
provided  by  public  DTV  stations,  it  does 
not  apply  to  any  subscription  services 
they  provide  on  their  DTV  channels 
since  such  services  do  not  constitute 
"broadcasting  "  We  also  sought 
comment  on  the  extent  to  which  section 
399B  applies  to  advertising  carried  on 
any  other  non-subscription  ancillary  or 
supplementary  services  carried  by  a 
public  TV  station.  In  addition,  we  asked 
parties  to  address  AAPTS/PBS's 
argument  that  even  if  section  399B's 
advertising  restrictions  apply  to  some 
ancillary  or  supplementary  services,  we 
have  discretion  under  section  336(a)(2) 
of  the  Act  to  allow  public  TV  licensees 
to  include  advertiser-supported  services 
if  we  find  these  services  to  be  in  the 
public  interest. 

22.  Comments.  UCC  et  ah  contends 
that  the  plain  language  of  399B,  its 
legislative  history,  and  subsequent 
actions  by  Congress  demonstrate  that 
Congress  as  recently  as  the  1996  Act  did 
not  intend  that  NCE  licensees  carry 
commercial  advertisements,  including 
on  any  ancillary  or  supplementary 
services  provided  on  their  DTV 
capacity  An  advertisement  is  defined  in 
section  399B(b)  as  "any  message  or 
other  programming  material  which  is 
broadcast  or  otherwise  transmitted  in 
exchange  for  any  remuneration."  UCC  et 
al.  contends  that  this  definition  is 
incorporated  by  reference  in  section 
399B(b)(2),  so  that  when  the  statute 
prohibits  broadcasting  of 
"advertisements,"  it  prohibits  any 
message  that  is  either  broadcast  or 
otherwise  transmitted.  Moreover, 
although  section  399B  expressly 
prohibits  only  the  'broadcasting"  of 
advertisements,  UCC  et  al.  notes  that  in 
1981  that  was  the  only  way  NCE 
stations  could  carry  advertising.  UCC  et 
al.  urges  us  to  not  extend  the 
Subscription  Video  decision  to  allow 


NCEs  to  provide  advertiser-supported 
subscription  services  over  public 
broadcast  stations.  It  particularly  would 
object  to  advertisements  on  NCE 
licensees'  free  over-the-air  services.  UCC 
ef  al.  contends  that  NCE  licensees  did 
not,  and  still  do  not,  have  the  authority 
to  provide  advertiser-supported 
subscription  services. 

23.  UCC  et  al.  also  contends  that 
section  336(a)(2)  does  not  explicitly 
permit  NCE  licensees  to  carry 
commercial  advertising  based  on  the 
Commission's  finding  that  it  is  in  the 
public  interest,  nor  does  section 
336(a)(2)  explicitly  repeal  the  ban  on 
advertising  in  section  399B(b)(2).  It 
argues  that  to  interpret  section  336  in 
that  manner  would  directly  conflict 
with  section  399B.  UCC  et  al.  submits 
that  these  sections  can  be  harmonized 
by  permitting  NCE  licensees  only  to 
provide  non-advertiser-supported 
ancillary  or  supplementary  services. 

24.  AAPTS  and  Family  Stations  of 
New  Jersey.  Inc.  ("Family  NJ")  contend 
that  the  section  399B  ban  on  advertising 
by  NCE  stations  applies  only  to  the 
basic  broadcast  service,  not  to  anV 
ancillary  or  supplementary  services. 
AAPTS  acknowledges  that  the  399B 
definition  of  advertisement  is  broader, 
referring  to  material  that  is  "broadcast 
or  otherwise  transmitted."  than  the 
language  of  the  prohibition.  But  AAPTS 
contends  that  it  is  the  language  of  the 
prohibition,  which  only  forbids 
"broadcasting"  of  an  advertisement,  not 
"broadcasting  or  otherwise 
transmitting,"  that  is  relevant.  AAPTS 
reasons  that  Congress  adopted  section 
399B  in  the  context  of  analog 
broadcasting,  where  a  station  carries 
only  a  single  broadcast  service,  and  was 
concerned  with  insulating  public 
television  program  control  and  content 
from  the  influence  of  special  interests. 
AAPTS  argues  that  digital  technology 
would  allow  a  station  to  offer  advertiser- 
supported  broadcast  service  on  its 
ancillary  or  supplementary  capacity  that 
is  completely  unrelated  to  and  has  no 
influence  over  the  station's  primary 
noncommercial  broadcast  serv  ice. 

25.  AAPTS,  Family  NJ,  and  National 
Datacast  also  contend  that  our  previous 
decisions  have  allowed  NCEs  to  provide 
subsidiary  communications  ser\'ices  on 
the  VBI  without  regard  to  whether  they 
include  advertisements.  National 
Datacast  argues  that  we  authorized  the 
use  of  the  VBI  for  commercial  services, 
including  advertising,  in  Teletext 
Transmission.  The  only  pertinent 
restriction  was  that  any  offering  of 
services  for  remuneration  "shall  not 
interfere  with  the  provision  of  public 
telecommunications  services". 
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26.  UCC  et  a}.,  however,  argues  that 
our  1980  decisions  allowing  NCE 
licensees  to  use  their  analog  VBI  for 
remunerative  services  do  not  support 
commenters'  assertions  that  we  have 
allowed  advertiser-supported  ancillary 
services  on  noncommercial  stations. 
UCC  et  al.  contends  that  we  never 
squarely  addressed  in  those  decisions 
whether  section  399B  prohibits 
advertiser-supported  ser\'ices  on  the 
VBI.  but  always  specified  that  the 
activity  must  be  consistent  with  section 
399B.  UCC  et  al.  also  contends  that  it 
would  be  arbitrary-  and  capricious  for  us 
to  apply  decisions  that  affect  a 
minuscule  slice  of  analog  capacitv  used 
only  for  text  to  digital  services  that 
could  use  as  much  as  80%  of  the 
bitstream  at  any  one  time  for  services 
that  would  include  text.  data, 
broadband  and.  most  importantlv.  video 
ser\-ices.  UCC  et  al.  cautions  that 
providing  advertiser-supported  services 
would  harm  NCE  licensees  more  than  it 
would  help  them,  leading  to  a  loss  of 
public  and  Congressional  support. 
AAPTS.  however,  urges  us  to  allow 
public  television  stations  the  flexibility 
to  develop  and  implement  remunerative 
ancillary  or  supplementary  uses  of  the 
digital  spectrum  and  avoid  premature 
promulgation  of  rules  that  mav  be 
overbroad  and  unnecessary,  addressing 
any  concerns  arising  under  section  399B 
in  a  "concrete  context." 

27.  Decision.  We  conclude  that  the 
section  399B  ban  on  advertising  applies 
to  all  broadcast  programming  streams 
provided  by  NCE  licensees,  but  does  not 
apply  to  ancillar\-  or  supplementary- 
services  on  their  DTV  channels,  such  as 
subscription  services  or  data 
transmission  services,  to  the  extent  that 
such  services  do  not  constitute 
"broadcasting." 

28.  While  tne  definition  of 
"advertisement  "  in  section  399B  refers 
to  material  that  is  "broadcast  or 
otherwise  transmitted,"  the  plain 
language  of  the  specific  prohibition  only 
forbids  the  "broadcasting  "  of  any 
advertisement.  UCC  et  al.  argues  that 
limiting  the  prohibition  on 
advertisements  to  "broadcasting  " 
renders  the  "otherwise  transmitted" 
language  in  the  definition  of 
"advertisement"  meaningless  and,  thus, 
UCC  ef  al.  would  read  the  prohibition  as 
applying  to  all  transmissions.  Although 
UCC  et  al 's  argument  is  one  way  to  read 
the  statute,  we  believe  that  UCC  ef  al.'s 
reading  is  problematic  because,  as 
noted,  the  prohibition  in  section 
399B(b){2)  refers  to  the  "broadcasting  of 
any  advertisement,  "  whereas  the 
definition  in  (a)(1)  treats  broadcasting  as 
only  one  means  of  transmitting 
advertising.  We  believe  the  better  way  to 


reconcile  this  disparity  is  the  following: 
By  defining  an  "advertisement"  as  "any 
message  or  other  programming  material 
which  is  broadcast  or  otherwise 
transmitted  in  exchange  for  any 
remuneration,"  Congress  was  arguabl\ 
acknowledging  that  noncommercial 
stations  w-ere  technologically  capable  of 
transmitting  advertisements  on  a 
broadcast  or  nonbroadcast  basis.  AAPTS 
argues  that  (t)he  phrase  "otherwise 
transmitted'  also  has  clear  meaning, 
given  the  technologies  available  in  1981 
when  the  legislation  was  under 
consideration.  At  the  time  the  statute 
was  being  deliberated,  several  forms  of 
non-broadcast'  transmission  services 
were  being  used  or  had  been  used  by 
television  stations.  It  is  therefore 
reasonable  to  suppose  that  Congress  was 
fully  aware  of  these  developments  and 
intentionally  considered  them  when 
legislating.  Ex  parte  letter  of  AAPTS. 
October  8,  1999.  at  2:  see  id.  at  2-7 
(describing  such  nonbroadcast  ser\'ices 
as  use  of  the  vertical  blanking  inter%-al. 
teletext,  the  instructional  television 
fixed  ser\'ice.  and  the  broadcast 
auxiliar\-  ser\'ice).  When  Congress  set 
out  the  prohibition  in  section 
399B(b)(2).  however,  it  expressly 
limited  it  to  those  advertisements 
provided  on  a  broadcast  basis.  We  thus 
believe  that  the  better  reading  is  the 
literal  one:  that  section  399B  onlv 
prohibits  public  broadcast  stations  from 
making  their  facilities  "available  to  anv 
person  for  the  broadcasting  of  any 
advertisement." 

29.  The  term  "broadcasting""  is 
defined  in  the  Communications  Act  as 

"the  dissemination  of  radio 
communications  intended  to  be 
received  by  the  public,  directly  or  by  the 
intermediar\-  of  relav  stations."'  47 
U.S.C.  153(6).  In  1986,  we  addressed 
this  definition  in  our  Subscription 

Video  proceeding.  Subscription  Video. 
52  FR  6152,  March  2,  1987.  affd  sub 
nam.  National  Association  for  Better 
Broadcasting  v.  FCC.  849  F  2d  665  (DC 
Cir.  1988).  We  recognize  that  section 
399B  was  enacted  before  Subscription 
Video.  Congress  gave  no  indication  in 
section  399B,  however,  that  it  intended 
to  lock  in  the  Commission's  prior 
interpretation  of  the  statuton,-  definition 
of  the  term  "broadcasting.""  See  Lukhard 
V.  Heed,  481  U.S.  368,  379  (1987)  ("It  is 
of  course  not  true  that  whenever 
Congress  enacts  legislation  using  a  word 
that  has  a  given  administrative 
interpretation  it  means  to  freeze  that 
administrative  interpretation  in  place.'"). 
In  Subscription  Video  we  determined 
that  the  term  "broadcasting"  as  defined 
by  the  Communications  Act   "refers  onlv 
to  those  signals  which  the  sender 


intends  to  be  received  by  the 
indeterminate  public."  We  therefore 
found  that  "a  necessan,'  condition  for 
the  classification  of  a  service  as 
broadcasting  is  that  the  licensee's 
programming  is  available  to  all  members 
of  the  public,  without  anv  special 
arrangements  or  equipment   "  Based  on 
these  criteria,  we  ruled  that  subscription 
television  does  not  constitute 
broadcasting.  Applying  these  same 
criteria  to  the  digital  spectrum,  we  find 
that  subscription  television  provided  by 
NCE  licensees  on  their  excess  digital 
spectrum  does  not  constitute 
"broadcasting."  We  conclude  therefore 
that  NCE  licensees  may  include 
advertising  in  their  subscription 
television  offerings,  as  the  section  399B 
ban  on  advertising  applies  only  to 
broadcast  streams.  We  also  conclude 
that  these  same  criteria  continue  to 
apply  to  any  DT\'  capacity  that  NCE 
licensee  might  lease  to  other  parties  For 
example,  a  public  television  station 
would  not  be  permitted  to  enter  into  an 
agreement  that  would  allow  "Network 
A"  to  broadcast  its  advertiser-supported 
"Popular  Program  B  "  over  the  public 
television  station's  excess  digital 
capacity,  while  an  agreement  that  would 
allow  "Network  A  "  to  transmit  its 
""Popular  Program  B"  on  a  subscription 
basis  would  be  permitted. 

30.  With  respect  to  the  extent  to 
which  section  399B  applies  to 
advertising  carried  on  any  other 
ancillary  or  supplementary  services 
carried  by  a  public  TV  station,  we  turn 
to  the  rules  that  we  adopted  in  the  Fifth 
Report  and  Order.  These  rules  list 
examples  of  the  kinds  of  serv-jces  that 
may  be  offered  as  ancillar>-  or 
supplementary-  ser\ices.  They  include, 
but  are  not  limited  to.  "computer 
software  distribution,  data 
transmissions,  teletext,  interactive 
materials,  aural  messages,  paging 
services,  audio  signals,  subscription 
video,  and  any  other  ser\'ices  that  do  not 
derogate  DT\'  broadcast  stations" 
obligations"  to  "transmit  at  least  one 
over-the-air  video  broadcast  signal 
provided  at  no  direct  charge  to 
viewers. '"  We  stated  that  such  services 
may  be  provided  on  a  broadcast,  point- 
to-point  or  point-to-multipoint  basis, 
provided,  however,  that   "no  video 
broadcast  signal  provided  at  no  direct 
charge  to  viewers  shall  be  considered 
ancillar\  or  supplementar\-."" 

31.  This  definition  and  illustrative  list 
of  ancillar\  or  supplementarv  ser\ices 
makes  clear,  first,  that  over-the-air  video 
programming  provided  at  no  charge  to 
viewers  is  not  ancillary  or 
supplementar\'  service,  and.  conversely, 
that  ser\-ices  other  than  a  free  video 
broadcast  signal  are,  by  definition. 
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ancillary  or  supplementary  services. 
Although  we  received  very  little 
comment  on  the  types  of  non- 
subscription  dncillan-  or  supplementary 
services  parties  contemplate  providing, 
it  is  possible  that  NCE  licensees  may 
provide  without  a  fee  to  viewers  data, 
audio  or  other  ser\ices.  For  example,  an 
NCE  licensee  might  provide  data 
services  that  could  be  accessed  by  the 
general  public  using  a  personal 
computer  or  provide,  through 
interactive  DTV  programming,  sports 
scores  that  could  be  accessed  by  the 
public  viewing  a  broadcast  sports  event. 
Such  services,  although  ancillary  or 
supplementary,  if  constituting  "the 
dissemination  of  radio  communications 
intended  to  be  received  by  the  public, 
directlv  or  by  the  intermediary  of  relay 
stations."  would  fall  under  the 
definition  of  "broadcasting"  as  defined 
in  the  Communications  Act,  and  would 
be  subject  to  the  section  399B 
advertising  ban.  To  the  extent  that 
ancillary  or  supplementary  services 
offered  by  DTV  licensees  are  not 
broadcasting  services,  NCE  licensees 
mav  include  advertising  in  their 
ancillarv  or  supplementary  services  on 
their  excess  DTV  capacity,  as  the  section 
399B  prohibition  of  advertising  applies 
onlv  to  broadcast  programming.  Section 
399B  also  requires  that  public  stations 
engaged  in  revenue  generating  activities 
complv  with  accounting  procedures 
designed  to  separately  identify  these 
commercial  revenues  and  costs,  and  it 
prohibits  Corporation  for  Public 
Broadcasting  funds  from  being  used  to 
defray  any  costs  associated  with  these 
activities.  Until  we  gain  more 
experience  in  determining  whether  an 
ancillary  or  supplementary  service  is  a 
broadcasting  service,  we  will  simply  be 
guided  by  the  statutory  criteria  as 
questions  arise. 

32  Finallv.  in  the  NPRM.  we  asked 
parties  to  address  AAPTS/PBS's 
argument  that  even  if  section  399B's 
advertising  restrictions  apply  to  some 
ancillary  or  supplementary  services,  we 
have  discretion  under  section  336(a)(2) 
of  the  Act  to  allow  public  TV  licensees 
to  include  advertiser-supported  services 
if  we  find  these  services  to  be  in  the 
public  interest.  Section  336(a)(2)  states 
that  if  we  issue  additional  licenses  for 
DTV.  we  shall  "adopt  such  regulations 
that  allow  the  holders  of  such  licensees 
to  offer  such  ancillary  or  supplementary 
services  on  designated  frequencies  as 
may  be  consistent  with  the  public 
interest,  convenience  or  necessity." 
Given  our  statutorv  interpretation  of 
section  399B,  which  allows  NCE 
licensees  considerable  flexibility  to  offer 
advertiser-supported  subscription 


services  and  other  ancillary  or 
supplementary  services,  there  is  no 
need  to  interpret  section  336(a)(2)  as 
AAPTS/PBS  suggests.  More 
importantly,  we  conclude  that  the  plain 
language  of  section  336(a)(2)  does  not 
support  the  result  AAPTS/PBS  suggests. 
33.  As  we  stated  in  the  NPRM.  we  are 
sympathetic  to  the  relief  requested  in 
the  AAPTS/PBS  petition,  which 
described  a  range  of  revenue-generating 
ancillary  or  supplementary  services  that 
could  help  NCE  stations  flourish  in  a 
digital  age.  We  noted  that  the  costs  of 
converting  to  digital  service  will  be 
considerable,  and  that  many  NCE 
stations  rely  on  public  funds  for  the 
digital  build-out.  Our  decision  regarding 
the  provision  of  advertising  on  NCE 
licensees'  ancillary  or  supplementary 
services  will  permit  NCE  stations 
flexibility  in  providing  such  services  as 
well  as  enhancing  their  ability  to  raise 
revenue  for  their  support  and  the 
transition  to  digital  television.  We  are 
mindful,  however,  of  UCC  et  al.'s 
concern  that  allowing  NCE  licensees  to 
provide  advertiser-supported  services 
will  denigrate  the  noncommercial 
nature  of  the  public  television  system. 
We  emphasize  that  NCE  licensees  will 
continue  to  be  prohibited  from 
providing  advertising  on  their  free  over- 
the-air  service.  Moreover,  although  we 
are  allowing  NCE  licensees  considerable 
flexibility  in  providing  remunerative 
ancillary  or  supplementary  services. 
they  are.  of  course,  required  by  our 
amendment  of  §  73.621  in  this  Report 
and  Order  to  use  their  entire  digital 
capacity  primarily  for  a  nonprofit, 
noncommercial,  educational  broadcast 
service  and  to  provide  at  least  one  free 
over-the-air  video  program  signal. 
Although  we  decline  to  quantify  the 
term  "primarily,"  we  will  consider  it  to 
mean  a  "substantial  majority"  of  their 
entire  digital  capacity.  As  noted  above. 
NCE  licensees  are  further  constrained  by 
such  limitations  as  the  nonprofit 
educational  mission  upon  which  their 
tax  exempt  status  is  based,  the  need  to 
preserve  viewer  and  government 
support,  the  requirement  to  pay  taxes  on 
income  unrelated  to  the  exempt  purpose 
of  the  organization,  and  the  oversight  of 
stations  by  responsible  bodies.  If  we 
find  that  these  requirements  are  not 
sufficient  to  ensure  the  integrity  of  the 
noncommercial  educational  broadcast 
service,  we  will  revisit  our  decision  to 
allow  NCE  licensees  to  provide 
advertiser-supported  ancillary  or 
supplementary  services. 

C.  Payment  of  Fees 

34.  Background.  Section  336(e)  of  the 
1996  Act  requires  DTV  licensees 
receiving  fees  or  certain  other 


compensation  for  ancillary  or 
supplementary  ser\'ices  provided  on  the 
DTV  spectrum  to  return  a  portion  of  that 
revenue  to  the  public.  In  the  DT\'  Fees 
Report  and  Order  in  MM  Docket  No. 
97-247.  we  established  a  program  for 
assessing  and  collecting  fees  for  the 
provision  of  ancillary  or  supplementary 
services  by  commercial  DTV  licensees 
as  required  bv  the  1996  Act.  63  FR 
69208.  December  16,  1998.  We  defined 
as  "feeable  ancillary  or  supplementary 
service"  any  ancillary  or  supplementary 
services  for  which  the  payment  of  a 
subscription  fee  is  required  to  receive 
such  services  or  for  which  the  licensee 
receives  any  compensation  from  a  third 
party  other  than  commercial 
advertisements  used  to  support  non- 
subscription  broadcasting. 

35.  In  its  Petition  for  Reconsideration 
of  the  Fifth  Report  and  Order.  AAPTS/ 
PBS  requested  that  we  exempt  public 
television  licensees  from  any  fee 
assessed  in  connection  with  revenue- 
generating  use  of  the  ancillary  or 
supplementary  sen'ices  on  their  DTV 
spectrum  "to  the  extent  that  revenues 
from  those  service  are  used  to  support 
the  licensee's  mission-related 
activities."  We  sought  comment  in  the 
DTV  Fees  Proceeding  on  v.'hether 
noncommercial  television  licensees 
should  be  exempt  from  such  fees  or 
subject  to  a  nominal  fee  when  they  offer 
ancillary  or  supplementary  services  as  a 
source  of  funding  for  public  television. 
63  FR  460,  January  6,  1998.  In  the  DTV 
Fees  Report  and  Order,  we  decided  to 
consider  the  request  for  exempting  NCE 
licensees  from  DTV  fees  in  this 
proceeding,  which  focuses  specifically 
on  questions  related  to  the  remunerative 
use  by  NCE  licensees  of  their  excess 
digital  capacity. 

36.  In  tne  NPRM  in  this  proceeding, 
we  sought  additional  comment  oh  this 
issue  in  light  of  the  comments  received 
in  the  DT\'  Fees  Proceeding  and  the 
tentative  proposals  outlined  in  the 
NPRM  We  sought  comment  on  whether 
NCE  licensees  should  be  exempt  from 
DTV  fees  when  they  offer  remunerative 
ancillary  or  supplementary  ser\ices  as  a 
source  of  funding  for  their  mission- 
related  activities.  We  sought  comment 
generally  on  AAPTS/PBS's  arguments  in 
the  DTV  Fees  Proceeding  to  exempt 
noncommercial  licensees  from  fees  for 
remunerative  ancillary  or 
supplementary  services  offered  on  their 
excess  digital  capacity.  We  particularly 
sought  comment  on  whether  such  an 
exemption  is  consistent  with  section 
336,  which  does  not  distinguish 
between  commercial  and 
noncommercial  licensees.  We  also 
sought  comment  on  whether,  if  such  an 
exemption  is  inconsistent  with  the 
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statute,  a  nominal  or  reduced  fee  would 
be  consistent  with  the  statute.  We  also 
asked  parties  to  address  MAP's 
argument  that  if  we  allow 
noncommercial  licensees  to  include 
advertising  in  any  ancillarv  or 
supplementary  services,  these  licensees 
should  pay  a  fee  comparable  to  that 
imposed  on  commercial  broadcasters. 

37.  Comments.  All  NCE  licensees  that 
responded  to  this  issue  support  granting 
NCE  licensees  an  exemption  from  any 
assessment  of  fees  on  revenues  earned 
by  use  of  their  digital  spectrum  for 
ancillarv-  or  supplementary  services 
when  those  revenues  are  used  to  fund 
mission-related  activities.  AAPTS 
argues  that  although  section  336 
requires  us  to  collect  a  fee  when  a 
licensee  uses  its  digital  spectrum  for 
ancillary  or  supplementary  service, 
when  the  revenue  is  used  to  support 
noncommercial  services  that  are  in  the 
public  interest,  there  is  no  need  to 
"recover"  anything  for  the  public,  as  the 
revenue  is  already  devoted  to  that 
purpose.  AAPTS  also  argues  that 
because  these  revenues  help  to  support 
noncommercial  activities,  the  provision 
of  ancillarv'  or  supplementarv'  services 
would  not  result  in  any  "unjust 
enrichment  "  of  the  stations.  AAPTS 
asserts  that  the  provision  in  section  336 
governing  the  amount  to  be  recovered 
through  any  fee.  i.e.,  the  amount  that 
would  have  been  received  if  the  excess 
digital  spectrum  had  been  subject  to 
competitive  bidding,  makes  no  sense  in 
the  context  of  public  television,  as  our 
competitive  bidding  authority  does  not 
apply  to  licenses  issued  to  public 
television.  In  addition,  the  Curators  of 
the  University  of  Missouri  ("Curators  "). 
the  licensee  of  commercial  V^HF  station 
KOMU-TV.  an  NBC  affiliate,  urge  us  to 
make  clear  that  governmental  licensees 
are  exempt  from  paying  fees  for 
ancillary  or  supplementary  DTV 
services. 

38.  Go.  Inc..  Goodlife  Broadcasting. 
Inc.  and  Central  Florida  Educational 
Foundation  (filing  coUectivelv  as 
"Hardy  &  Carey  Clients")  and  .AAPTS 
contend  that  such  an  exemption  would 
be  consistent  with  Congressional  policy 
to  provide  support  to  public  television! 
AAPTS  notes  that  Congress  has 
exempted  public  television  from  fees  on 
various  occasions,  and  it  would  be 
counterproductive  to  detract  from  the 
federal  financial  assistance  for  public 
broadcasting  and  place  additional 
pressure  on  that  support  bv  imposing  a 
DTV  fee.  Hardy  &  Carey  Clients  and 
Family  Stations  of  New  fersey.  Inc. 
("Family  NJ")  also  contend  that 
imposing  such  fees  could  slow  the 
transition  to  DTV  and  undermine  the 


ability  of  noncommercial  stations  to 
sustain  their  operations. 

39.  UCC  et  al..  however,  supports 
exempting  NCE  licensees  from  DT\'  fees 
only  if  the  licensees  are  not  permitted 
to  provide  advertiser-supported 
ancillarv-  or  supplementarv*  services.  It 
contends  that  the  plain  language  of 
section  336(e)  requires  that  fees  be  paid 
to  recover  a  portion  of  the  public 
spectrum  resource  made  available  for 
commercial  use,  and  that  AAPTS  is 
inconsistent  in  arguing  that  section  336 
makes  no  distinction  between 
noncommercial  and  commercial 
broadcasters  for  the  purpose  of  offering 
ancillary  or  supplementarv-  services,  but 
then  reading  into  the  statute  a 
distinction  to  exempt  NCEs  from  paving 
fees  for  providing  such  services. 

40.  Decision.  We  conclude  that  NCE 
licensees  are  not  exempt  from  the 
requirement  to  pay  fees  on  revenues 
generated  by  the  remunerative  use  of 
their  excess  digital  capacity,  even  when 
those  revenues  are  used  to  support  their 
mission-related  activities.  Section 
336(e)(1)  of  the  1996  Act  does  not 
support  exempting  NCE  licensees  from 
DTV  fees  or  charging  them  nominal  fees 
when  they  offer  feeable  ancillarv  or 
supplementary-  serv-ices  as  a  source  of 
funding  for  their  mission-related 
activities.  It  draws  no  distinction 
between  commercial  and 
noncommercial  stations,  stating  that  the 
Commission  "shall  establish  a  program 
to  assess  and  collect.  *   *   *  an  annual 
fee"  from  DTA'  licensees  offering 
subscription-based  ancillarv  or 
supplementarv-  services.  The  statute 
requires  that  a  fee  be  assessed  upon  any 
ancillary-  or  supplementary  services  on 
DTV  spectrum    for  which  the  pavnw^nt 
of  a  subscription  fee  is  required  in  order 
to  receive  such  services"  or  "for  which 
the  licensee  directly  or  indire>"tlv 
receives  compensation  from  a  third 
party  in  return  for  transmitting  materials 
furnished  by  such  third  partv." 

41.  As  noted  above,  section  336 
requires,  among  other  things,  that  the 
amount  of  the  fee  be  designed  to  recover 
for  the  public  an  amount  that  would 
have  been  received  had  feeable  ancillarv- 
or  supplementary  services  been  licensed 
pursuant  to  competitive  bidding.  We  are 
not  persuaded  by  ,\APTSs  argument 
that  this  provision  makes  no  sense  in 
the  context  of  public  television 
licensees  because  they  are  not  subject  to 
competitive  bidding  The  Commission 
was  not  directed  to  take  into  account  the 
amount  of  money  that  would  have  been 
recovered  had  broadcasters  purchased 
this  spectrum  through  competitive 
bidding.  Rather,  the  provision  refers  to 
the  amount  of  money  that  would  have 
been  recovered  if  spectrum  had  been 


made  available  for  these  kinds  of 
ancillarv-  or  supplementarv-  services  and 
had  been  licensed  pursuant  to  auction. 
Indeed,  existing  commercial 
broadcasters  were  also  statutorily 
exempt  from  competitive  bidding  for 
initial  digital  television  licenses.  Thus, 
under  AAPTSs  reading,  all  existing 
commercial  broadcasters  that  received 
initial  DTV  licenses  under  section 
336(a)  would  also  be  exempt  from  the 
fee.  making  the  fee  provision  almost 
meaningless.  We  therefore  reject 
AAPTS  s  argument. 

42.  Consequently,  we  will  amend 

§  73.624(g)  of  our  rules  to  apply  to  NCE 
licensees  the  same  program  for  assessing 
and  collecting  fees  upon  feeable 
ancillary  or  supplementarv-  services 
provided  on  their  DT\'  capacity  that  we 
established  for  commercial  licensees  in 
the  DTV  Fees  Proceeding,  as  required  by 
the  1996  Act.  NCE  licensees  will  be 
required  to  report  to  us  annually  on 
December  1  on  their  use  of  their  digital 
bitstreams.  and  remit  fees  of  five  percent 
of  their  gross  revenues  received  for 
feeable  ancillarv-  or  supplementarv 
services  provided  on  their  digital 
bitstreams.  For  the  first  report  filed  on 
December  1 ,  2002,  NCE  licensees  are  to 
report  only  on  services  provided  from 
the  effective  date  of  this  Report  and 
Orr/er  through  September  30.  2002  We 
will  amend  form  FCC  317.  which 
currently  is  used  to  collect  information 
on  DTV  ancillary-  or  supplementarv  use 
by  commercial  TV  licensees,  to  include 
NCE  licenses.  We  will  release  a  Public 
Notice  with  a  copy  of  the  revised  form 
once  it  is  approved  by  the  Office  of 
Management  and  Budget. 

43.  Finally,  we  also  conclude  that  the 
Curators  of  the  University  of  Missouri, 
the  licensee  of  commercial  VHF  station 
KOMU-T\',  an  NBC  affiliate,  is  not 
exempt  from  the  requirement  to  pay  fees 
on  revenues  generated  by  the 
remunerative  use  of  its  excess  digital 
capacity,  even  when  those  revenues  are 
used  to  support  noncommercial  services 
that  are  in  the  public  interest.  Although 
Curators  is  a  not-for-profit  governmental 
entity  that  we  have  exempted  from 
paying  certain  application  and 
regulatorv  fees,  section  336(e)(1)  does 
not  distinguish  between  governmental 
and  nongovernmental  licensees  with 
respect  to  the  requirement  to  pay  DTV 
fees.  Curators  are  therefore  subject  to  the 
program  for  assessing  and  collecting 
fees  upon  feeable  ancillarv-  or 
supplementarv-  services  provided  on 
their  DT\'  capacity  that  we  established 
for  commercial  licensees  in  the  DT\' 
Fees  Report  and  Order  in  MM  Docket 
No.  97-247,  and  apply  to  NCE  licenses 
in  this  proceeding 
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44. We  are  sensitive  to  NCE  licensees' 
need  to  provide  funding  to  support  their 
programming  and  operations  and  their 
transition  to  DTV'.  As  described  above, 
NCE  licensees  will  be  able  to  use  their 
ancillary  or  supplementary  services  for 
remunerative  purposes,  and  earn 
advertising  revenue,  as  well,  on 
ancillary  or  supplementary  services. 

45.  We  also  note  that  we  have 
previously  recognized  the  financial 
difficulties  often  faced  by  NCE 
licensees.  For  example,  the  construction 
timetable  we  adopted  in  the  Fifth  Report 
and  Order  provides  noncommercial 
stations  a  six-year  period  within  which 
to  construct  their  DTV  facilities,  the 
longest  construction  period  allotted  to 
any  category  of  DTV  applicant.  In  the 
Fifth  Report  and  Order,  we  also  stated 
that  special  relief  measures  may 
eventually  be  warranted  to  assist  public 
television  stations  to  make  the  transition 
to  DTV,  but  we  concluded  that  it  was 
premature  to  determine  what  those 
specific  measures  should  be.  We  stated 
then,  and  we  continue  to  believe,  that 
determining  the  specific  nature  of 
whatever  special  relief  may  be  needed 
for  noncommercial  educational 
broadcasters  is  best  considered  during 
our  periodic  reviews 

D.  Administrative  Matters 

46.  Paperwork  Reduction  Act  of  1995 
Analysis.  The  action  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

47  Accordmgly.  it  is  ordered  that, 
pursuant  to  authority  contained  in 
sections  4(i).  303,  336  and  399B  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303.  307,  336 
and  399B,  part  73  of  the  Commission's 
rules  IS  amended  as  set  forth 

48  A  Final  Regulatory  Flexibility 
Analysis  ( 'FRFA"),  see  5  U.S.C.  604,  is 
included  in  this  Report  and  Order  It  is 
further  ordered  that  the  Commission's 
Compliance  and  Information  Bureau, 
Reference  Information  Center,  shall 
send  a  copy  of  this  Report  and  Order. 
including  the  FRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

49  It  is  further  ordered  that,  pursuant 
to  the  Contract  with  America 
.advancement  Act  of  1996.  the  rule 
amendments  set  forth  shall  be  effective 
on  the  later  of  either  December  26,  2001 , 
or  upon  receipt  by  Congress  of  a  report 


in  compliance  with  the  Contract  with 
America  Advancement  Act  of  1996, 
Public  Law  104-121. 

50.  /( is  further  ordered  that 
implementation  of  the  new  or  modified 
reporting  and  recordkeeping 
requirements  imposed  by  this  action 
shall  be  effective  upon  approval  by  the 
Office  of  Management  and  Budget  as 
prescribed  by  the  Paperwork  Reduction 
Act  of  1995. 

51.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  (NPRM)  in  this 
proceeding.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  NPRM,  including 
comment  on  the  IRFA.  This  present 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

A.  Need  for.  and  Objectives  of,  the 
Report  and  Order:  With  this  Report  and 
Order,  the  Commission  clarifies  the 
manner  in  which  noncommercial 
educational  (NCE)  television  licensees 
may  use  their  excess  digital  television 
(DTV)  capacity  for  remunerative 
purposes.  The  objectives  of  this  Report 
and  Order  are  to:  (1)  Require  NCE 
licensees  to  use  their  entire  digital 
capacity  primarily  for  a  nonprofit, 
noncommercial,  educational  broadcast 
service;  (2)  clarify  that  NCE  licensees 
may  provide  subscription  television 
services:  (3)  determine  that  although 
NCE  licensees  are  prohibited  form 
including  advertising  on  their 
broadcasting  services,  they  may  include 
advertising  on  nonbroadcast  services, 
such  as  subscription  services,  provided 
on  their  DT\'  channels;  and  (4)  require 
NCE  licensees  to  pay  fees  on  revenues 
generated  by  the  remunerative  use  of 
their  excess  digital  capacity. 

The  action  taken  with  respect  to  the 
first  objective  amends  §  73.621  of  the 
Commission's  rules  to  require  NCE 
licensees  to  use  their  entire  digital 
capacity  primarily  for  a  nonprofit, 
noncommercial,  educational  broadcast 
service.  Although  the  Report  and  Order 
declined  to  quantify  the  term 
"primarily.  "  it  states  that  it  considers  it 
to  mean  a  "substantial  majority  "  of  NCE 
licensees'  entire  digital  capacity. 
Because  stations  typically  schedule 
their  programming  on  a  weekly  basis,  it 
requires  NCE  TV  licensees  to  use  their 
entire  bitstream  primarily  for  nonprofit, 
noncommercial,  educational  broadcast 
services  on  a  weekly  basis.  This  action 
adapts  §  73.621  of  the  Commission's 
rules  to  the  digital  environment. 


The  action  taken  with  respect  to  the 
second  objective  amends  §§  73.642  and 
73.644  of  the  Commission's  rules  to 
allow  NCE  licensees  to  provide 
subscription  television  services.  It  is 
taken  because  the  Commission  included 
subscription  services  in  its  definition  of 
ancillary  and  supplementary  services  in 
the  Fifth  Report  and  Order  that  may  be 
provided  by  DTV  licensees,  and  because 
such  action  advances  the  Commission's 
goal  of  providing  NCE  licensees  with 
flexibility  in  the  use  of  their  digital 
spectrum,  within  certain  boundaries. 

The  action  taken  with  respect  to  the 
third  objective  determines  that  section 
399B,  the  provision  of  the 
Communications  Act  restricting 
advertising  by  NCE  licensees,  continues 
to  apply  to  all  broadcasting  by  NCE 
licensees,  but  does  not  apply  to 
nonbroadcast  services,  such  as 
subscription  services,  provided  on  their 
DTV  channels.  This  action  maintains 
the  integrity  of  NCE  licensees' 
nonprofit,  noncommercial,  educational 
service  on  their  free  over-the-air  video 
programming,  while  allowing  NCE 
licensees  some  flexibility  to  use  their 
ancillary  and  supplementary  services 
for  remunerative  purposes. 

The  action  taken  with  respect  to  the 
fourth  objective  amends  §  73.624(g)  of 
the  Commission's  rules  to  apply  to  NCE 
licensees  the  program  for  assessing  and 
collecting  fees  upon  feeable  ancillary  or 
supplementary  services  provided  on 
their  DTV  capacity  that  the  Commission 
established  for  commercial  DTV 
licensees.  This  action  is  taken  because 
section  336(e)  of  the 
Telecommunications  Act  of  1996 
requires  the  Commission,  without 
distinguishing  between  commercial  and 
NCE  DTV  licensees,  to  return  to  the 
public  a  portion  of  the  fees  or  certain 
other  compensation  earned  by  DTV 
licensees  for  ancillary  and 
supplementary  services  provided  on 
their  DTV  spectrum. 

B.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA:  No  comments  were 
received  specifically  in  response  to  the 
IRFA  attached  to  the  NPRM.  No  small 
business  issues  were  raised  specifically 
in  the  comments  responsive  to  the 
NPRM. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Would  Apply:  The  RFA  directs 
agencies  to  provide  a  description  of  and, 
where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  "The  RFA  generally  defines  the 
term  "small  entity  "  as  having  the  same 
meaning  as  the  terms  "small  business," 

"small  organization,"  and  "small 
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governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
The  RFA  generally  defines  the  term 
"small  organization"  to  mean  'any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field." 

The  rules  and  policies  adopted  in  this 
Report  and  Order  will  apply  to 
noncommercial  educational  (NCE) 
television  licensees,  particularly  those 
television  stations  licensed  to  operate 
on  channels  reserved  as 
'"noncommercial  educational."  For  RFA 
purposes,  television  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the 
public,  except  cable  and  other  pay 
television  services.  Included  in  this 
industn,'  are  commercial,  religious, 
educational,  and  other  television 
stations.  Also  included  are 
establishments  primarily  engaged  in 
television  broadcasting  and  that 
produce  taped  television  program 
materials.  There  were  1,678  operating 
television  broadcasting  stations  in  the 
nation  as  of  June  30.  2001.  of  which  374 
were  noncommercial  educational 
stations.  FCC  News  Release  "Broadcast 
Station  Totals  as  of  lune  30,  2001," 
issued  luly  19,  2001   The  SBA  has 
determined  that  television  broadcasters 
are  considered  small  when  they  have 
$10.5  million  or  less  in  annual  revenue. 
13  CFR  121,  NAICS  Code  51312 

NCE  TV  licensees,  by  virtue  of  their 
nonprofit,  noncommercial,  educational 
broadcasting  operations,  generate  less 
revenue  than  commercial  TV  licensees 
and  are  more  likely  than  commercial  TV 
broadcasters  to  experience  financial 
difficulties  in  constructing  their  DTV 
facilities  and  making  the  transition  to 
DTV  broadcasting.  NCE  TV  licensees 
depend  partially  on  fundraising 
activities  and  grants  from  the 
Corporation  for  Public  Broadcasting  to 
support  their  programming  and 
operations  and  their  transition  to  DTV. 
Based  on  such  differences  between 
typical  commercial  TV  licensees  and 
typical  NCE  TV  licensees,  and  based  on 
the  concern  that  NCE  TV  licensees  may 
be  differently  impacted  by  the  rule 
amendments  and  other  actions  taken  in 


this  Report  and  Order,  we  choose  to 
separate  out  NCE  T\'  licensees  as 
smaller  entities  in  the  context 
established  herein  by  the  RFA. 
Therefore,  of  the  1.678  television 
stations  previously  noted,  we  will 
consider  the  374  NCE  TV  stations  to  be 
smaller  entities  in  the  context 
established  herein  by  the  RFA. 

At  this  time,  the  Commission  does  not 
have  access  to  information  about  the 
annual  revenues  of  NCE  stations.  The 
Commission  is  therefore  unable  to 
distinguish  between  NCE  broadcasters 
based  on  their  annual  revenues. 
However,  based  on  the  differences 
between  typical  commercial  TV 
licensees  and  typical  NCR  T\'  licensees, 
and  based  on  the  concern  that  NCE  TV 
licensees  may  be  differently  impacted 
by  the  rule  amendments  and  other 
actions  taken  in  this  Report  and  Order. 
we  choose  to  separate  out  NCE  TV 
licensees  as  smaller  entities  in  the 
context  established  herein  bv  the  RFA 

D  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements:  The  Report  and  Order 
adopts  modifications  to  existing 
reporting  and  recordkeeping 
requirements.  The  fee  program 
established  herein  will  require  NCE  T\' 
licensees  annually  to  file  a  new 
reporting  form.  Licensees  will  be 
required  to  report  whether  they 
provided  ancillary  or  supplementarv 
ser\'ices,  what  ancillan-  or 
supplementary-  ser\ices  they  provided, 
which  of  those  services  are  subject  to  a 
fee,  and  the  gross  revenues  received 
from  all  feeable  ancillary  or  ancillar>- 
services  NCE  licensees  providing 
service  subject  to  a  fee  additionally  will 
be  required  annually  to  file  FCC  Form 
159  in  remittance  of  the  fee  So  that  we 
may  audit  NCE  licensees  records 
supporting  the  calculation  of  the  fees 
due,  each  NCE  licensee  will  be  required 
to  retain  such  records  for  three  years 
from  the  date  of  remittance  of  fees.  In 
addition,  each  NCE  TV  licensee  will  be 
required  to  maintain  documentation 
sufficient  to  show  compliance  at 
renewal  time  and  in  response  to  any 
complaint  with  the  requirement  to  use 
their  entire  bitstream  primarily  for 
nonprofit,  noncommercial,  educational 
broadcast  sen-ices  on  a  weekly  basis 

All  these  new  recordkeeping  and 
reporting  requirements  will  apply  to  all 
NCE  TV  licensees  in  the  same  way. 
Therefore,  the  action  taken  here  imposes 
no  separate  or  greater  compliance 
burdens  on  smaller  commercial  or  non- 
commercial T\'  stations  within  the 
group  of  all  stations  hereby  affected 

E  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 


Considered:  With  respect  to  steps  taken 
to  minimize  significant  economic 
impact  on  small  entities,  the  actions 
taken  herein  will  enhance  NCE  TV 
licensees'  ability  to  provide  funding  to 
support  their  programming  and 
operations  and  their  transition  to  DT\' 
As  described  above.  NCE  licensees  will 
be  able  to  use  a  portion  of  their  digital 
capacity  for  remunerative  purposes, 
including  the  provision  of  advertising 
on  their  non-broadcast  anciUarv  and 
supplementarv-  services.  We  also  note 
that  the  Commission  has  previously 
recognized  the  financial  difficulties 
often  faced  by  NCE  licensees  For 
example,  the  construction  timetable 
adopted  in  the  Fifth  Report  and  Order 
provides  noncommercial  stations  a  six- 
year  period  within  which  to  construct 
their  DTV  facilities,  the  longest 
construction  period  allotted  to  any 
categorv-  of  DT\'  applicant.  The  Fifth 
Report  and  Order  dho  stated  that 
special  relief  measures  may  eventually 
be  warranted  to  assist  public  television 
stations  to  make  the  transition  to  DTV, 
but  concluded  that  it  was  premature  to 
determine  what  those  specific  measures 
should  be  The  Commission  stated  then, 
and  continues  to  believe,  that 
determining  the  specific  nature  of 
whatever  special  relief  may  be  needed 
for  noncommercial  educational 
broadcasters  is  best  considered  during 
the  Commission  s  periodic  reviews. 
Lastly,  the  Commission  is  considering 
all  NCE  broadcasters  to  be  small  for  the 
purposes  of  this  RFA  analysis. 

With  respect  to  significant 
alternatives  considered  with  respect  to 
the  first  objective,  the  Commission 
considered  applying  §  73  621  of  the 
Commission's  rules  to  only  the  one  free- 
over-the-air  video  broadcast  required  of 
all  DT\'  licensees,  allowing  NCE  T\' 
licensees  commercial  use  on  their 
remaining  digital  capacity  This 
alternative  was  not  adopted  because  the 
Commission  believed  that  it  would 
conflict  with  §73  621.  which  requires 
that  public  television  stations  furnish 
primarily  an  educational  as  well  as  a 
nonprofit  and  noncommercial  broadcast 
service 

Another  significant  alternative  to  the 
first  objective  considered  requiring  NCE 
TV  licensees  to  provide  free,  not-for- 
profit  over-the-air  services  over  50 
percent  or  more  of  their  digital  capacity 
at  any  one  time  This  alternative  was  not 
adopted  as  such  a  decision  would 
provide  substantially  less  flexibility  to 
NCE  licensees  in  developing  their 
digital  services  For  example,  an  NCE 
licensee  might  want  to  use  most  of  its 
digital  capacity  for  High  Definition 
Television  ("HDT\"')  programming 
during  certain  times  of  the  dav  and.  at 
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other  times,  various  amounts  of  capacity 

for  Standard  Definition  Television 
(■•SDTV")  programming  and 
remunerative  aiu  illarv  or 
supplementary  services. 

\Vith  re.spect  to  the  second  objective, 
d  significant  alternative  considered 
prohibiting  .\'CE  TV  licensees  from 
pro\  iding  subscxiption  services  on  their 
excess  digital  capacity.  This  alternative 
was  not  adopted  because  the 
Commission  had  included  such  services 
m  the  definition  of  ancillary  or 
supplementary  services  in  the  Fifth 
Report  and  Order  Moreover,  given  the 
Ciommission's  goal  of  providing  NCE 
li(  ensees  with  flexibilitv  in  the  use  of 
their  digital  spectrum,  within  certain 
boundaries,  there  seemed  to  be  no 
reason  to  prohibit  them  from  providing 
subscription  services.  Moreover,  the 
ability  to  provide  such  a  remunerative 
service  is  positive. 

With  respect  to  significant 
alternatives  considered  to  the  third 
objective,  the  Commission  considered 
interpreting  section  399B  of  the 
Cfimmunications  Act  as  prohibiting  all 
advertising  on  all  of  NCE  TV  licensees' 
digital  capacity  This  alternative  was  not 
adopted  because  the  Commission 
decided  that  the  better  interpretation  of 
the  statute  was  that  the  broadcasting  of 
advertising  is  prohibited  to  NCE  TV 
licensees,  but  that  they  may  include 
advertising  on  their  non-broadcast 
ancillarv  and  supplementarv  services. 
Moreover,  as  the  action  allows  all 
stations  affected  to  earn  money  from  the 
provision  of  advertising,  the  effect  is 
positive 

With  respec:t  to  significant 
alternatives  to  the  fourth  action  taken, 
the  Commission  considered  collecting  a 
reduced  fee  or  no  fee  on  the  gross 
revenues  earned  bv  NCE  T\'  licenses 
from  all  feeable  ancillarv  and 
supplementarv  services.  The 
Commission  did  not  adopt  either  of 
these  alternatives  because  the 
Telecommunications  Act  of  1996, 
without  distinguishing  betw'een 
commercial  TV  licensees  and  NCE  TV 
licensees,  requires  it  to  collect  fees  from 
such  revenues  from  DTV  licensees.  The 
Commission  will  apply  to  NCE  TV 
licensees  the  program  for  assessing  and 
collecting  such  fees  that  it  established 
for  commercial  DTV  licensees  Although 
all  NCE  TV  licensees,  including  small 
entitv  licensees,  will  be  required  to  pay 
these  fees,  thev  will  be  allowed  to  retain 


95  percent  of  such  revenues,  which  is  a 
positive,  impact. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  this  Report  and 
Order,  including  this  FRFA,  in  a  report 
to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  copy  of  this 
Report  and  Order,  including  this  FRFA, 
to  the  Chief  Counsel  or  Advocacy  of  the 
SBA.  A  copy  of  this  Report  and  Order, 
including  this  FRFA,  will  also  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcast  Services. 

Federal  Cpmrnunications  Commission. 
Magalie  Roman  Salas, 

Spcrptan. . 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  73  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

2.  Section  73.621  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§73.621     Noncomm«rcial  educational  TV 
stations. 

•  •         *         *         * 

(i)  With  respect  to  the  provision  of 
advanced  television  services,  the 
requirements  of  this  section  will  apply 
to  the  entire  digital  bitstream  of 
noncommercial  educational  television 
stations,  including  the  provision  of 
ancillary  or  supplementary  services. 

3.  Section  73.624  is  amended  by 
revising  paragraph  tg)  introductory  text, 
and  the  first  sentence  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  to  read  as  follows: 

§73.624    DtfitAi  t*tevisk>n  broadcast 
stations. 

***** 

(g)  Commercial  and  noncommercial 
DTV  licensees  must  annually  remit  a  fee 
of  five  percent  of  the  gross  revenues 
derived  from  all  ancillary  or 
supplementary  services,  as  defined  by 
paragraph  (b)  of  this  section,  which  are 
feeable,  as  defined  in  paragraphs 
(g)(2)(i)  through  (ii)  of  this  section. 


(2)  Payment  of  fees.  Each  December  1, 
all  commercial  and  noncommercial  DTV 
licensees  will  electronically  report 
whether  they  provided  ancillary  or 
supplementary  services  in  the  twelve- 
month period  ending  on  the  preceding 
September  30.  *    *   * 

(ii)  If  a  commercial  or  noncommercial 
DTV  licensee  has  provided  feeable 
ancillary  or  supplementary  ser\'ices  at 
any  point  during  a  twelve-month  period 
ending  on  September  30.  the  licensee 
must  additionally  file  the  FCC's 
standard  remittance  form  (Form  159)  on 
the  subsequent  December  i    *    *    * 
***** 

4.  Section  73.642  is  amended  by 
revising  paragraph  (a)(1).  the  first 
sentence  in  paragraph  (b)  and  paragraph 
(e)  introductory  text,  to  read  as  follows: 

§73.642     Subscription  TV  service. 

(a)  *   *   * 

(1)  Licensees  and  permittees  of 
commercial  and  noncommercial  TV 
stations,  and 

***** 

(b)  A  licensee  or  permittee  of  a 
commercial  or  noncommercial  TV 
station  or  a  low  power  TV  station  may 
begin  subscription  TV  serv  ice  upon 
installation  of  encoding  equipment 
having  advance  FCC  approval.  *    *   * 
***** 

(e)  A  licensee  or  permittee  of  a 
commercial  or  noncommercial  TV 
broadcast  or  low  power  T\'  station  may 
not  transmit  a  subscription  service  if  it 
has  a  contract,  arrangement,  or 
understanding  expressed  or  implied, 
that: 


5,  Section  73.644  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

§  73.644    Subscription  TV  transmission 
systems. 

(a)  Licensees  and  permittees  of 
commercial  and  noncommercial  TV 
broadcast  and  low  power  TV  stations 
may  conduct  subscription  operations 
only  by  using  an  encoding  system  that 
has  been  approved  in  advance  by  the 
FCC.  *   *   * 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doci^et  No.  2001-CE-13-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Model  C90 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Companv  (Ravlheon) 
Beech  Model  C90  airplanes  This 
proposed  AD  would  require  you  to 
inspect  the  left-hand  (LH)  and  right- 
hand  (RH)  nacelle  and  spar  assembly  for 
the  existence  of  rivets  and  would 
require  you  to  install  rivets  if  thev  do 
not  exist  or  are  the  wrong  size  or  type 
This  proposed  AD  is  the  result  of 
Raytheon  identifying  several  instances 
where  rivets  were  either  missing  or  were 
wrong  size  or  type  on  these  airplanes 
The  actions  specified  by  this  proposed 
AD  are  intended  to  correct  the 
installation  of  rivets  in  the  LH  and  RH 
nacelle  and  spar  assembly  These  rivets 
must  be  present  and  have  the  correct 
dimension  in  order  to  prevent  reduced 
structural  integrity,  which  could  result 
in  structural  failure  and  possible  loss  of 
control  of  the  airplane. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  January  22,  2002 

ADDRESSES:  Submit  comments  to  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2001-CE-13-AD,  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p  m..  Monday 
through  Friday,  except  Federal  holidays. 


You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Raytheon  .\ircraft  Company.  P.O.  Box 
85.  Wichita.  Kansas  67201^085: 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  abo\e 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Potter.  .Aerospace  Engineer.  F.AA. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road.  Mid-Continent 
Airport.  Wichita.  Kansas  67209: 
telephone:  (316)  946-4124.  facsimile: 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  1  Comment  on  This  Proposed 
AD? 

The  F.'VA  invites  comments  on  this 
proposed  rule  You  mav  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  tc 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pav  Attention  to'' 

The  FA^A  specifically  invites 
comments  on  the  overall  regulatorv. 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modif\-  the  rule  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment^ 

If  you  want  FA.^  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed   stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No  2001-CE-13- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you 
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Discussion 

What  Events  Have  Caused  This 

Proposed  AD'' 

Raytheon  has  identified  several 
instances  of  rivets  not  being  installed 
and  or  the  wrong  size  or  type  installed 
during  the  manufacturing  process  on  the 
nacelles  and  spar  assembly  of  the  Model 
C90.'\  airplanes  This  conclusion  is  the 
result  of  a  quality  control  problem. 

At  least  20  airplanes  have  been  found 
with  this  condition  The  number  and 
location  of  the  missing  rivets  and 
incorrectiv  installed  rivets  mav  vary 
from  airplane  to  airplane 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  detected  and 
corrected,  could  result  in  reduced 
structural  integrity   This  could  lead  to 
critical  structural  failure  with 
consequent  loss  ol  airplane  control. 

Is  There  Sen'ice  Information  That 
Apphes  to  This  Subiecf 

Raytheon  has  issued  Mandatorv 
Service  Bulletin  SB  54-3308.  Issued: 
October   2000 

What  Are  the  Provisions  of  This  Service 
Information'' 

The  senice  bulletin  includes 

procedures  for 

—Inspecting  the  left-hand  and  right- 
hand  nacelle  and  spar  assembh  for 
the  existence  of  rivets  and  installed 
rivets  that  are  the  wrong  size  and/or 
type,  and 

—Installing  rivets  when  the>  don't  exist 
and  replacing  installed  rivets  that  are 
the  wrong  size  and/ or  type  with  the 
correct  ru'et 

The  F.\A's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided^ 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above. 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Beech  Model  C90 
airplanes  of  the  same  type  design; 
— The  actions  specified  in  the 
previously-referenced  .service 
information  should  be  accomplished 
on  the  affected  airplanes,  and 
— AD  action  should  he  taken  in  order  to 
correct  this  unsafe  condition. 
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What  Wnuhl  Thi>  Pmposf^d  AD  Rfquicpf     Cost  Impact 

This  prL.nc.sed  AD  would  nH,viiro  vou       Wow  Mat^y  Airplanes  Would  This 
tn  incorporate  the  actions  in  th.  Proposed  AD  Impact? 

prpviou>lv-refert>nc;ed  service  bulletin.  We  estimate  that  this  proposed  AD  We  estimate  the  following  costs  to 

affects  381  airplanes  in  the  U.S.  registry,     accomplish  the  proposed  inspection: 


What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 


Labor  cos! 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on  U  S  operators 


35  workhours  x  $60  per  hour  =  S2. 100  ....     No  parts  required  for  the  inspection 


S2,100     S2.100  «  381  =  5800,100. 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the 
results   of  the   proposed   inspection.   We  have   no  way   of  determining  the   number   of  airplanes   that   may   need   such 

replrK  emf'nts: 


Labor  cost 


40  workhours  »  S60  per  hour  =  $2,400 


The  manufacturer  will  provide 
warranty  credit  for  labor  and  parts  to  the 
extent  noted  under  MA.NTOWER  and 
MATERIAL  in  Ravtheon  Mandatory 
.Service  Bulletin  .SB  54-3308.  Issued: 
October.  2000 

Compliance  Time  of  This  Proposed  AD 

Whv  Is  f/ie  Coniphanre  Time  of  This 
Proposed  AD  Presented  in  Both  Hours 

Tiine-in-St'r\'ii'f'  iTISi  and  Calendar 
Time' 

The  unsafe  condition  on  these 
airplanes  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated. 
.Airplane  operation  varies  among 
operators.  For  e.xample,  (,)ne  operator 
mav  operate  the  airplane  .50  hours  TIS 
m  i  months  while  it  mav  take  another 
12  months  or  more  to  accumulate  .50 
hours  TIS  For  this  reason,  the  FAA  has 
determined  that  the  compliance  time  of 
the  proposed  AD  should  be  specified  in 
both  hours  time-in-service  (TIS)  and 
calendar  time  in  order  to  assure  this 
condition  is  not  allowed  to  go 
undetected  over  time. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  natiimal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


Parts  cost 


$50 


Total  cost  per  airplane 


$2,400  *  550=32,450 


various  levels  of  government.  Therefore. 

it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132, 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  1 
certify-  that  this  proposed  action  (1)  is 
not  a  "'significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibihty  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations(14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'  S  C   106(g).  40113,  44701. 
§39.13    [Amended] 

2,  FAA  amends  §  39,13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No. 

2001-CE-13-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  Beech  Model 
C90A  airplanes  that  are  certificated  in  any 
category: 

Serial  Xumbers 

LI-1157  through  Ll-127fi,  LI-1278  through 
L)-15;j7;  and  LI-1540 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  spec  ified  by  this  .-^D  are  intended 
to  c  orrect  the  installation  of  rivets  in  the  left- 
hand  and  right-hand  nacelle  and  spar 
assembly  These  rivets  must  be  present  and 
have  correct  dimensions  in  order  to  prevent 
reduced  structural  integrity,  which  could 
result  in  structural  failure  and  possible  loss 
of  control  of  the  airplane, 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)  Insert  Raytheon  Temporary  Changes  TC3 
(Log  of  Temporary  Changes)  into  the  Limita- 
tions Section  of  the  Pilots  Operatmq  Hana- 
book  (POH) 


Within  the  r>ext  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD  until  com- 
pliance with  paragraphs  (d)(2)  and  (d)(3)  of 
this  AD 


Anyone  who  holds  at  least  a  private  pilot  cer- 
tificate, as  authonzed  by  section  43  7  of  the 
Federal  Aviation  Regulations  (14  CFR  43,7), 
may  incorporate  ihe  pnots  operating  hand- 
book (POH)  revision  required  by  this  AD 
You  must  make  an  entry  into  the  aircrafl 
records  that  shows  compliance  with  this  AD 
in  accordance  with  section  43  9  of  the  Fed- 
eral Aviation  Regulations  (14  CFR  43  9) 


(2)  Inspect  the  left-hand  (LH)  and  right-hand 
(RH)  nacelle  and  spar  assembly  for  the  ex- 
istence of  nvets  and  installed  nvets  that  are 
the  wrong  size  and  or  type 


Within  tne  next  400  hours  time-in-service  (TIS) 
or  within  12  calendar  months  after  the  effec- 
tive date  of  this  AD  whichever  occjrs  first 


In  accordance  witti  the  Accomplishment  In- 
structions section  o'  Raytheon  Mandatory 
Ser\-ice  Bulletin  SB  54-3308,  Issued  Octo- 
ber 2000  and  the  applicable  maintenance 
manual 


(3)  Install  nvets  where  nvets  are  missing  and 
replace  nvets  that  are  the  wrong  size  and  or 
type  with  the  correct  nvet. 


Pnor  to  further  flight  after  the  inspection  re- 
quired m  paragraph  (d)(2)  of  this  AD, 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Service  BuHetm  SB  54-3308  issued  (3cto- 
t>er,  2000  and  the  appncabie  maintenance 
manual. 


Note  1;  .Mthough  not  required  by  this  AD, 
Raytheon  Mandatory  Service  Bulletin  SB  54- 
3308.  Issued:  October.  2000.  recommends 
inspecting  the  airplane  in  accordance  with 
the  Hard  Landing  Inspection  procedure. 
Chapter  5-.50-00,  Beec  h  King  .Mr  90 
Maintenance  Manual,  if  the  airplane  should 
experience  a  hard  landing  prior  to  the  repair 
required  by  this  AD,  If  serious  structural 
damage  occurred,  contact  Raytheon 
Technical  Support  for  assistance, 

(e)  Can  I  comply  with  this  AD  in  any  other 
way''  You  mav  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (.^CO),  approves  your 
alternative  Submit  your  request  through  an 
F,^A  Principal  .Maintenance  Inspector,  who 
ma\  add  <  omments  and  then  send  it  to  the 
Manager.  Wichita  .-KCO. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified. 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .AD  IS  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  .AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  vou  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance^  Contact  Steve  Potter.  .Aerospace 
Engineer,  F.A.A,  Wichita  .Aircraft  Certific.ation 
Office,  1801  .Airport  Road,  Mid-Continent 
.Airport,  Wichita,  Kansas  67209:  telephone 
(,316)  946-^124:  facsimile:  (.316)  94f>-^40- 

(g)  What  if  I  need  to  flv  the  airplane  to 
another  location  to  comply  with  this  ,4D'  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21,197  and  21,199  of  the  Federal 
.Aviation  Regulations  (14  CFR  21  197  and 


21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P,0,  Box  85, 
Wichita,  Kansas  67201-0085,  You  may  view 
these  documents  at  FAA.  Central  Region. 
Office  of  the  Regional  Counsel.  901  Locust, 
Room  506.  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  15,  2001. 
Michael  K.  Dahl. 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc,  01-29222  Filed  11-23-01;  8:45  ami 

BILLING  CODE  4910-13-U 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

♦0  CFR  Part  272 

[FRL-7091-9] 

Utah:  Final  Authorization  of  State- 
Initiated  Changes  and  Incorporation  by 
Reference  of  Approved  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Proposed  rule. 


SUMMARY:  During  a  review  of  Utah's 

regulations.  EPA  identified  a  varietv  of 
State-initiated  changes  to  Utah's 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  We  propose  to  grant  Final 
authorization  to  Utah  for  these  changes 
In  addition,  FP.A  is  proprising  tn  codif\-. 
in  the  section  of  the  Code  of  Federal 
Regulation  (CFR)  entitled  Approved 


State  Hazardous  Waste  Management 
Programs,  Utah's  authorized  hazardous 
waste  program.  We  will  incorporate  by 
reference  those  provisions  of  the  State 
regulations  that  are  authorized  and 
federallv  enforceable  In  the  "Rules  and 
Regulations'  section  of  this  Federal 
Register,  we  are  authorizing  the  changes 
to  the  Utah  program  and  codifying  and 
incorporating  by  reference  the  States 
hazardous  waste  program  as  an 
Immediate  Final  Rule  We  did  not  make 
a  proposal  prior  to  the  Immediate  Final 
Rule  because  we  believe  this  action  is 
noncontroversial  and  do  not  expect 
comments  that  oppose  it.  We  have 
explained  the  reasons  for  this 
authorization  and  incorporation  by 
reference  in  the  preamble  to  the 
Immediate  Final  Rule  Unless  we  get 
written  comments  which  oppose  this 
authorization  and  incorporation  bv 
reference  during  the  comment  period, 
the  Immediate  Final  Rule  will  become 
effective  on  the  date  established  in  the 
Final  rule  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  Immediate  Final  Rule 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
Final  rule  based  on  this  proposal.  If  you 
want  to  comment  on  this  action,  you 
must  do  so  at  this  time,  since  you  may 
not  have  another  opportunity  for 
comment 

DATES:  Written  comments  must  be 
received  on  or  before  December  26, 
2001 

ADDRESSES:  Mail  written  comments  to 

Kris  Shurr  8P-HW,  U.S.  EPA.  Region 

VII!,  999  18th  St.,  Suite  300.  Denver. 
Colorado  80202-2466,  phone  (303) 312- 
6139,  You  can  examine  copies  of  the 
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materials  used  buy  EPA  to  make  thi> 
determination  during  normal  business 
hours  at  the  following  locations:  Utah 
Department  of  Environmental  (jualitw 
Division  of  Solid  and  Hazardous  Waste, 
288  North  1460  West.  Salt  Lake  Citv, 
I'tah  84114-4880.  phone  (801)  538- 
ft776  and  EP.-\  Region  Vill.  m^  18th  St., 
Suite  300,  Denver.  Colorado  80202- 
2466.  phone  [iOA]  .n2-61,<M 
FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr  at  EP.\  Region  VIII.  419  18th  St 
Suite  ,^00,  Denver,  Colorado  80202- 
2466.  phone(.?03l  .(12-61.39 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
Immediate  Final  Rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register 

Dated   October  18.  2001. 
Patricia  D,  Hull. 

Acting  Regional  Administrator.  Region  VIll. 

!FK  [)u(    (n-2HH,Vi  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  6560-50-^ 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1639 

Welfare  Reform 

AGENCY:  Legal  Ser\  ices  Corporation. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  Notice  of  Propo.sed 
Rulemaking  sets  forth  a  proposed 
change  to  the  Legal  Services 
Corporation's  rule  relating  to  limitatums 
on  grantee  activities  challenging  ur 
seeking  reform  of  a  welfare  svstem   The 
proposed  change,  to  delete  the 
prohibition  on  the  representation  of  an 
individual  seeking  welfare  benefits  if 
any  such  representation  involves  an 
effort  to  amend  or  otherwise  challenge 
existing  law.  is  necessitated  to  conform 
the  regulation  to  the  LFS.  Supreme 
(Court's  decision  Legal  Serxices 
Corporation  v   Velazquez,  et  al 
DATES:  Comments  on  this  NPRM  are  due 
on  Ianuar\'  2,5.  2002 
ADDRESSES:  Written  comments  mav  be 
submitted  by  mail.  fax.  or  e-mail  to 
Mattie  C;.  Condrav.  Senior  Assistant 
Cieneral  Counsel.  Office  of  Legal  Affairs, 
Legal  Services  Corporation.  750  First 
Street.  NE  .  Washington.  DC  20002- 
4250;  202-336-8817; 
m  con  dray^lsc  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mattie  C   Condrav.  202-336-881- 
SUPPLEMENTARY  INFORMATION:  On 

Februarv  28.  2001.  the  I'nited  States 
Supreme  Court  issued  a  decision  in 
Legal  Ser\'ices  Corporation  v 
Velazquez,  et  al  .  Nos.  99-603  and  99- 
960.  121  S   f:t    1043.  2001  WL  193738 
(r  S.).  striking  down  as  unconstitutional 


the  restriction  prohibiting  LSC  grantees 
from  challenging  welfare  reform  laws 
when  representing  clients  seeking 
specific  relief  from  a  welfare  agency. 
The  stricken  restriction  was  first 
imposed  by  Congress  in  §  504(a)(16)  of 
the  FY  1996  Legal  Services  Corporation 
appropriations  legislation  (the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  Pub.  L. 
104-134.  110  Stat.  1321-53  (1996))  and 
has  been  retained  in  each  subsequent 
annual  L.SC  appropriation.  The  relevant 
portion  of  §  504{a)(16)  prohibits  funding 
of  any  organization; 

that  initiates  legal  representation  or 
participates  in  any  other  way.  in  litigation, 
lobbying,  or  rulemaking,  involving  an  effort 
to  reform  a  Federal  or  State  welfare  system, 
except  that  this  paragraph  shall  not  be 
construed  to  preclude  a  recipient  from 
representing  an  individual  eligible  client 
who  is  seeking  specific  relief  from  a  welfare 
agency  if  such  relief  does  not  involve  an 
effort  to  amend  or  otherwise  challenge 
existing  law  in  effect  on  the  date  of  the 
initiation  of  the  representation. 

This  restriction  was  incorporated  into 
LSC's  regulations  at  45  CFR  part  1639 
Specifiiallv   45  CFR  1639.3, 
Prohibition  provides  that: 

Except  as  provided  in  §§  1639.4  and 
1639.5.  recipients  may  not  initiate  legal 
representation,  or  participate  in  any  other 
way  in  litigation,  lobbying  or  rulemaking, 
involving  an  effort  to  reform  a  Federal  or 
State  welfare  system.  Prohibited  activities 
include  participation  in; 

(a)  Litigation  challenging  laws  or 
regulations  enacted  as  part  of  an  effort  to 
reform  a  Federal  or  State  welfare  svstem. 

(b)  Rulemaking  involving  proposals  that 
are  being  considered  to  implement  an  effort 
to  reform  a  Federal  or  State  welfare  system 

(c)  Lobbying  before  legislative  or 
administrative  bodies  undertaken  directly  or 
through  grassroots  efforts  involving  pending 
or  profjosed  legislation  that  is  part  of  an 
effort  to  reform  a  Federal  or  State  welfare 
svstem. 

45  CFR  1639  4  Permissible 

representation  of  eligible  clients, 
provides  that; 

Recipients  may  represent  an  individual 
eligible  client  who  is  seeking  specific  relief 
from  a  welfare  agency,  if  such  relief  does  not 
involve  an  effort  to  amend  or  otherwise 
challenge  existing  law  in  effect  on  the  date 
of  the  initiation  of  the  representation.' 

The  Supreme  Court  in  Velazquez. 
upholding  the  dec  ision  of  the  Court  of 
Appeals,  invalidated  that  portion  of  the 
statute  whit:h  provides  that 
repre.ientation  of  an  individual  eligible 
client  seeking  specific  relief  from  a 
welfare  agency  may  not  involve  an  effort 
to  amend  or  otherwise  challenge 
existing  law  Th^  Court  held  that  such 


'  The  fxceplion  at  ^  1639. ,S  regarding  public 
rulemaking  and  responding  to  requests  with  non- 
L.SC  funds  is  not  at  issue  here. 


a  qualification  constitutes 
impermissible  viewpoint  discrimination 
under  the  First  Amendment  because  it 
"clearly  seeks  to  discourage  challenges 
to  the  status  quo."  121  S.  Ct.  1043.  1047 
(2001) 

In  determining  specifically  which 
language  in  the  1996  Act  to  strike  as 
invalid,  the  Supreme  Court  noted  that 
the  Court  of  Appeals  had  conc;luded  that 
congressional  intent  regarding 
severability  was  unclear.  Since  that 
"determination  was  not  discussed  in  the 
briefs  of  either  party  or  otherwise 
contested"  in  tfie  appeal  to  the  Supreme 
Court,  the  majority  opinion  noted  that  it 
was  exercising  its  "discretion  and 
prudential  judgement"  by  declining  to 
address  the  issue.  Id.  at  1053.  Instead, 
the  Supreme  Court  opted  to  simplv 
affirm  the  decision  of  the  Court  of 
Appeals  to  "invalidate  the  smallest 
possible  portion  of  the  statute,  excising 
only  the  viewpoint-based  proviso  rather 
than  the  entire  exception  of  which  it  is 
a  part."  Id.  at  1052. 

The  effect  of  the  Velazquez  decision 
has  been  to  render  the  stricken  language 
null  and  void.  This  means  that  the 
limitation  on  representation  of  an 
individual  eligible  client  seeking 
specific  relief  from  a  welfare  agency 
which  prohibits  any  such  representation 
from  involving  an  effort  to  amend  or 
otherwise  challenge  existing  law  is  not 
valid  and  may  not  be  enforced  or  given 
effect.  An  individual  eligible  client 
seeking  relief  from  a  welfare  agency  may 
be  represented  by  a  recipient  without 
regard  to  whether  the  relief  involves  an 
effort  to  amend  or  otherwise  challenge 
existing  welfare  reform  law 

In  light  of  foregoing,  at  it  June  2001 
meeting  the  LSC  Board  of  Directors 
identified  Part  1639  as  an  appropriate 
subject  for  rulemaking  for  the  purpose 
of  amending  the  regulation  to  make  it 
conform  to  the  decision  in  Velazquez. 

For  reasons  set  forth  above.  LSC 
proposes  to  amend  45  CFR  Part  1639  as 
follows: 

PART  1639— WELFARE  REFORM 

1.  The  authority  citation  continues  to 
read  as  follows;  42  U  S.C.  2996g(e);  Pub. 
L.  104-208,  110  Stat.  3009;  Pub  L   104- 
134,  110  Stat.  1321. 

Section  1 639.4    Permissible  representation 
of  eligible  clients 

2.  Section  1639.4  would  be  amended 
by  deleting  the  words  "if  such  relief 
does  not  involve  an  effort  to  amend  or 
othcr.visc  challenge  existing  lav;  in 
effect  on  the  date  of  the  initiation  of  the 
representation"  and  by  changing  the 
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comma  aftt^r  tlie  uord  "agency"  to  a 
period. 

Victor  M.  Fortuno. 

General  Counsel  and  Vice  President  for  Legal 

.Affairs. 

'FR  Du<    m-2qi01  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service.  USDA, 
ACTION:  Notice  of  meeting 


SUMMARY:  The  California  Coast 

Provincial  Advisory  Committee  (PAC) 
will  meet  on  Decomber  5  and  6.  2001, 
dt  the  Konocti  Harbor  Re.sort  in 
Kelseyville.  California.  The  purpose  of 
the  meeting  is  to  discuss  issues  relating 
to  implementing  the  Northwest  Forest 
Plan 

DATES:  The  meeting  will  be  held 
December  5  and  6.  2001.  A  field  tour  of 
post  Fork  Fire  burned  area  rehabilitation 
will  be  held  on  December  5,  2001.  from 
10  a.m.  until  4  p.m.  The  business 
meeting  will  be  held  from  8:30  am   to 
4  p.m.  on  December  6.  2001, 
ADDRESSES:  The  December  5  field  tour 
will  begin  at  the  Upper  Lake  Ranger 
Station.  Mendocino  National  Forest, 
located  at  10025  Elk  Mountain  Road  in 
Upper  Lake,  CA.  The  December  b 
business  meeting  will  be  held  at  the 
Konocti  Harbor  Resort.  Porno  and  Lanai 
Conference  Rooms.  8727  Soda  Bay 
Road,  Kelseyville.  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phebe  Brown,  Committee  Coordinator. 
USDA.  Mendocino  National  Forest.  825 
N.  Humboldt  Avenue.  Willows.  CA. 
95988.  (530)  934-3316;  EMAIL 
pybrown^fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 

items  to  be  covered  include:  (1) 
Distribute  and  discuss  Province 
watershed  summaries/fish  map;  (2) 
Regional  Ecosystem  Office  (REO) 
update;  (3)  Discuss  REO  executive 
director  remarks  at  joint  PAC  meeting: 
(4)  Presentation  on  the  Mendocino 
National  Forest  implementation  of  the 
northern  spotted  owl  Baseline  Study 
management  recommendations;  (5) 


Report  on  State  northern  California 
watershed  planning  activities  and 
opportunities  for  PAC  coordination;  (6) 
Next  year's  meeting  dates;  and  (7) 
Public  comment.  The  meeting  is  open  to 
the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  November  14.  2001. 
James  0.  Fenwood, 
Forest  Supervisor. 
IFR  Doc.  01-29330  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Counties  Payments  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Forest  Counties  Payments 
Committee  has  scheduled  a  meeting  on 
December  11.  2001.  to  discuss  how  it 
will  provide  Congress  with  the 
information  specified  in  section  320  of 
the  Fiscal  Year  2001  Interior  and 
Related  Agencies  Appropriations  Act.  In 
order  to  develop  its  recommendations  to 
Congress,  the  Committee  would  like  to 
hear  fn)m  both  elected  officials  and  the 
general  public.  The  meeting  will  consist 
of  a  public  input  session  from  9  a.m. 
until  12  noon. 

DATES:  The  meeting  will  be  held  on 
December  11,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Farm  Bureau  Building.  6310  155 
North,  Jackson,  Mississippi  39236. 

Those  who  cannot  be  present  may 
submit  written  responses  to  the 
questions  listed  under  SUPPLEMENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips.  Executive  Director.  Forest 
Counties  Payments  Committee.  P.O.  Box 
34718.  Washington.  DC.  20043-4713, 
(202)  208-6574  or  electronically  to 
rphillips01@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randle  G.  Phillips.  Executive  Director. 
Forest  Counties  Payments  Committee, 
(202)  208-6574;  or  via  e-mail  at 
rphillipsO  1  @/s  fed.  us 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub  L. 
106-389)  authorizes  the  payments  to 
States  and  counties  from  monies 


derived  from  receipts  collected  on 
Federal  lands.  These  payments  are  to  be 
used  for  the  benefit  of  public  education 
and  other  public  purposes.  The  Act  also 
created  a  Forest  Counties  Payments 
Committee  to  gather  input  from  the 
public  and  elected  officials  to  help 
develop  recommendations  to  Congress 
on  a  long-term  solution  for  making 
payments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated.  The 
Committee  will  evaluate  the  methods 
and  use  of  these  payments.  The 
Committee  will  also  consider  the  impact 
on  eligible  States  and  counties  of 
revenues  from  the  historic  multiple  use 
of  Federal  lands;  evaluate  the  economic, 
environmental,  and  social  benefits 
which  accrue  to  counties  containing 
Federal  lands;  evaluate  the  expenditures 
by  counties  on  activities  occurring  on 
Federal  lands  which  are  Federal 
responsibilities;  and  monitor  payments 
and  implementation  of  the  Act. 

At  the  December  11  meeting  in 
Jackson,  the  Committee  asks  that 
respondents  provide  information  that  is 
responsive  to  the  following  questions: 

1.  Do  counties  receive  their  fair  share 
of  federal  revenue-sharing  payments 
made  to  eligible  States? 

2.  What  difficulties  exist  in  complying 
with,  and  managing  all  of  ihe  federal 
revenue-sharing  payments  programs? 
Are  some  more  difficult  than  others? 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  social,  and 
environmental  benefits  do  counties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5.  What  are  the  economic  and  social 
effects  from  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years,  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 
conditions,  or  revenue-sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any.  should 
exist  between  federal  revenue-sharing 
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programs,  and  management  activities  on 
public  lands? 

9,  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  promote  "sustainable 
forestry'? 

10,  What  has  been  your  experience 
regarding  implementation  of  Pub  L, 
106-291,  The  Secure  Rural  Schools  and 
Community  Self- Determination  Act? 

Dated:  November  19,  2001. 
Timothy  DeCoster, 
Acting  Deputy  Chief,  Programs  and 
Legislation 

[FR  Doc.  01-29363  Filed  11-23-01:  8:45  am] 
BILLING  COOE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Counties  Paynrtents  Committee 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice  of  meeting 

SUMMARY:  The  Forest  Counties  Payments 
Committee  has  scheduled  a  meeting  on 
December  12,  2001,  to  discuss  how  it 
will  provide  Congress  with  the 
information  specified  in  section  320  of 
the  Fiscal  Year  2001  Interior  and 
Related  Agencies  Appropriations  Act.  In 
order  to  develop  its  recommendations  to 
Congress,  the  Committee  would  like  to 
hear  from  both  elected  officials  and  the 
general  public.  The  meeting  will  consist 
of  a  public  input  session  from  9  am. 
until  12  noon. 

DATES:  The  meeting  will  be  held  on 
December  12,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Leon  County  Courthouse.  301  South 
Monroe  Street.  Commission  Meeting 
Room,  5th  Floor,  Tallahassee,  Florida 
32301. 

Those  who  cannot  be  present  may 
submit  written  responses  to  the 
questions  listed  under  SUPPLEMENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips,  Executive  Director,  Forest 
Counties  Payments  Committee,  P.O.  Box 
34718,  Washington.  DC  20043-4713, 
(202)  20&-6574  or  electronically  to 
rphiUips01@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randle  G.  Phillips,  Executive  Director, 
Forest  Counties  Payments  Committee, 
(202)  208-6574;  or'via  e-mail  at 
rphiUipsOl  @fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub  L. 
106-389)  authorizes  the  payments  to 
States  and  counties  from  monies 
derived  from  receipts  collected  on 
Federal  lands.  These  payments  are  to  be 


used  for  the  benefit  of  public  education 
and  other  public  purposes  The  Act  also 
created  a  Forest  Counties  Payments 
Committee  to  gather  input  from  the 
public  and  elected  officials  to  help 
develop  recommendations  to  Congress 
on  a  long-term  solution  for  making 
payments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated  The 
Committee  will  evaluate  the  methods 
and  use  of  these  payments.  The 
Committee  will  also  consider  the  impact 
on  eligible  States  and  counties  of 
revenues  from  the  historic  multiple  use 
of  Federal  lands;  evaluate  the  economic, 
environmental,  and  social  benefits 
which  accrue  to  coimties  containing 
Federal  lands;  evaluate  the  expenditures 
by  counties  on  activities  occurring  on 
Federal  lands  which  are  Federal 
responsibilities;  and  monitor  payments 
and  implementation  of  the  Act, 

At  the  December  1 2  meeting  in 
Tallahassee,  the  Committee  asks  that 
respondents  provide  information  that  is 
responsive  to  the  following  questions 

1  Do  counties  receive  their  fair  share 
of  federal  revenue-sharing  payments 
made  to  eligible  States? 

2.  What  difficulties  exist  in  complying 
with,  and  managing  all  of  the  federal 
revenue-sharing  payments  programs'' 
Are  some  more  difficult  than  others' 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  sociad.  and 
environmental  benefits  do  counties 
realize  as  a  result  of  public  lands  within 
their  boundaries' 

5.  What  are  the  economic  and  social 
effects  from  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years,  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 
conditions,  or  revenue-sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any.  should 
exist  between  federal  revenue-sharing 
programs,  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  promote  "sustainable 
forestry'"? 

10.  What  has  been  your  experience 
regarding  implementation  of  Pub  L 


106-291.  TTie  Secure  Rural  Schools  and 
Commimity  Self-Determination  Act? 

Dated   November  19,  2001 

Timothy  DeCoster, 

.'\rting  Deputy  Chief.  Programs  and 
Legislation. 

!FR  Doc  01-29364  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  3410-11-P 

DEPARTMEffT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resources  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service,  USDA  Forest 
Service. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
November  26  and  December  17.  2001  in 
Weaverville.  California.  The  purpose  of 
the  meeting  is  to  discuss  the  selection 
of  Title  II  projects  under  Public  Law 
105-393,  H  R  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000.  also  called 
the  "Payments  to  States"  Act 

DATES:  The  meeting  will  be  held  on 
November  26  and  December  17.  2001 
from  6:30  to  8:30  p,m, 

ADDRESSES:  The  November  26th  meeting 
will  be  held  at  the  Trinity  County 
P.U.D  .  26  Ponderosa  Lane.  Weaverville. 
CA.  The  December  1 7ih  meeting  will  be 
held  in  the  conference  room  of  the 
Trinity  County  Superintendent  of 
Schools  Office,  201  Memorial  Dnve, 
Weaverville.  CA 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Lyon.  Committee  Coordinator. 
USDA.  Shasta  Trinity  National  Forests. 
2400  Washington  Ave  .  Redding,  CA 
96001    Phone  (530)  242  2207   Email: 
d}yon@fs  fed.us. 

SUPPLEMENTARY  INFORMATION:  The 

November  26th  meeting  of  the 
committee  will  focus  on  orienting  the 
committee  members  to  the  Federal 
Advisor*'  Committee  ,^ct  (FACA) 
regulations  and  the  R.^C  Charter  The 
December  ]  7th  meeting  will  focus  on 
development  of  committee  operating 
norms.  The  meetings  are  open  to  the 
public.  Public  input  opportunity  will  be 
provided  at  each  meeting  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  November  16.  2001. 
Sharon  Heywood. 
Forest  Supenisor. 
IFR  Doc  01-29302  Filed  11-23-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Withdrawal  of  the  Regional  Guide  for 
the  South 

agency:  Forest  Service.  USDA. 
action:  Notice. 

SUMMARY:  The  intended  effect  of  this 
action  is  to  comply  with  36  CFR  part 
219  section  219.35(e)  which  directs  that 
within  1  year  of  November  9,  2000.  the 
Regional  Forester  must  withdraw  the 
Regional  Guide.  When  a  Regional  Guide 
is  withdrawn,  the  Regional  Forester 
must  idpntif\'  the  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  of  the  Forest 
Service  directive  system  (36  CFR  200.4) 
or  to  one  or  more  plans  and  give  notice 
in  the  Federal  Register  of  these  actions. 

EFFECTIVE  DATE:  This  action  becomes 
effective  on  November  26.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  R 
Gary  Pierson,  Director  of  Planning; 
Southern  Region;  1720  Peachtree  Rd., 
NW;  Atlanta,  Georgia  30309.  Phone: 

(404)  347-3183. 

SUPPLEMENTARY  INFORMATION:  This 
dc:tion  accomplishes  the  withdrawal  of 
the  Regional  Guide  for  the  South.  An 
analysis  of  the  direction  contained  in 
the  Regional  Guide  shows  that  all  its 
applicable  direction  has  either  (1) 
Already  been  incorporated  into  the 
Forest  Plans;  (2)  been  incorporated  Into 
other  regional  environmental  impact 
statements  (such  as  the  Final 
Environmental  Impact  Statements  for 
Vegetation  Management  in  the  Coastal 
Plain/Piedmont.  Appalachian 
Mountains,  or  Ozark/Quachita 
Mountains);  (3)  already  been 
incorporated  or  addressed  in  existing 
Forest  Service  directives;  or  (4) 
contained  procedural  guidance  that 
does  not  need  to  be  brought  forward  as 
Forest  Plan  direction  or  as  a  Forest 
Service  directive. 

The  planning  rule  at  36  CFR  219.35(e) 
allows  for  the  transfer  of  direction  from 
a  regional  guide  to  a  regional 
supplement  of  the  Forest  Service 
directive  system  or  to  one  or  more 
Forest  Plans  through  this  notification  in 
the  Federal  Register,  however,  no 
further  action  is  needed  to  complete  the 
withdrawal  of  the  Regional  guide  for  the 
South. 

Dated:  November  19.  2001. 
R.  Gary  Pierson, 

Arlinii  Hffiional  Forester 

|FR  Uo(    01-29.333  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


Withdrawal  of  the  Northern  Regional 
Guide  and  the  Transfer  of  Decisions 
Therein  to  the  Regional  Supplement  to 
the  Forest  Service  Directive  System 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  intended  effect  of  this 
action  is  to  comply  with  36  CFR  part 
219  section  219.35(e)  which  directs  that 
within  1  year  of  November  9,  2000.  the 
Regional  Forester  must  withdraw  the 
Regional  Guide.  When  a  Regional  Guide 
is  withdrawn,  the  Regional  Forester 
must  identify  the  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  of  the  Forest 
Service  directive  system  (36  CFR  200.4) 
or  to  one  or  more  plans  and  give  notice 
in  the  Federal  Register  of  these  actions. 
DATES:  This  action  will  be  effective 
November  5.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Anderson;  Land  Management 
Planner;  Northern  Region;  P.O.  Box 
7669:  Missoula,  Montana  59807.  Phone: 
(406)  32^3647. 

SUPPI.EMENTARY  INFORMATION:  This 
action  accomplishes  withdrawal  of  the 
Northern  Regional  Guide  and  the 
transfer  of  decisions  therein  to  the 
regional  supplement  to  the  Forest 
Service  Directive  System.  This  action 
revises  FSM  2400  Region  1  Supplement 
No.  240O-96-3  to  address  the  size  of 
harvest  openings,  which  is  required  by 
the  National  Forest  Management  Act. 
This  continues  the  limitation,  currently 
contained  in  the  Regional  Guide,  on  the 
size  of  harvest  openings  to  40-acres  or 
less  without  Regional  Forester  approval 
and  60-day  public  review. 

This  action  also  adds  a  correction  into 
the  Region  1  Planning  Supplement 
Chapter  1920  from  the  Regional  Guide 
two  RARE  II  inventoried  roadless  areas 
which  were  inadvertently  omitted  from 
the  Guide  (the  Big  Snowies  and  Middle 
Fork.  Judith  on  the  Lewis  and  Clark 
National  Forest)  for  further  study  in  the 
Forest  Planning  process.  Additionally, 
this  action  moves  direction  regarding 
Natural  Areas  from  the  Regional  Guide 
to  the  regional  supplement  of  the  Forest 
Service  manual.  This  is  accomplished 
by:  (1)  Incorporating  into  the  Region  1 
Planning  Supplement  Chapter  1920 
formal  approval  by  the  Regional 
Forester  of  the  revised  Research  Natural 
Area  targets,  as  outlined  in  the  Research 
Natural  Areas  of  the  Northern  Region: 
Status  and  Needs  Assessment  which  in 
1996  updated  the  Regional  Guide 
direction  for  Research  Natural  Areas; 


and  (2)  incorporating  the  process 
currently  contained  in  the  Regional 
Guide  for  the  identification  and 
designation  of  Regional  Research 
Natural  Area's. 
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Dated:  October  .31.  2001. 
Kathleen  A.  McAllister. 

Acting  Regional  Forester. 

(FR  Doc.  01-29334  Filed  1 1-23-01:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  000724218-1270-03] 
RIN  0640-ZA09 

Solicitation  of  Applications  for  the 
Native  American  Business 
Development  Center  (NABDC)  Program 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 

SUMMARY:  Subject  to  the  availability  of 
fiscal  year  2002  funds,  the  Minority 
Business  Development  Agency  (MBDA) 
is  soliciting  competitive  applications, 
under  its  Native  American  Business 
Development  Center  (NABDC)  Program, 
from  organizations  to  operate  a  NABDC 
in  the  State  of  New  Mexico.  After 
reviewing  the  performance  of  the 
current  operator  of  the  New  Mexico 
NABDC,  MBDA  has  elected  not  to 
continue  funding  in  2002  for  the 
operator  and  to  re-compete  this 
geographic  service  area. 
DATES:  The  closing  date  for  applications 
for  the  NABDC  project  is  December  26, 
2001.  Anticipated  time  for  processing  of 
applications  is  120  days.  MBDA 
anticipates  that  the  award  for  the 
NABDC  program  will  be  made  with  a 
start  date  of  January  1.  2002.  Completed 
applications  for  the  NABDC  program 
must  be  (1)  mailed  (USPS  postmark)  to 
the  NABDC  Program  Office  (see: 
ADDRESSES):  or  (2)  received  by  MBDA 
(see:  ADDRESSES)  no  later  than  5  p.m. 
Eastern  Standard  Time. 

ADDRESSES:  If  the  applicant  or  its 
representative  mails  the  application,  it 
must  be  mailed  to:  Native  American 
Business  Development  Center  Program 
Office.  Office  of  Executive  Secretariat. 
HCHB.  Room  5063.  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

If  the  application  is  hand-delivered  by 
the  applicant  or  its  representative,  the 
application  must  be  delivered  to  Room 


1874,  which  is  located  at  Entrance  #10, 
15th  Street,  NW.  between  Pennsylvania 
and  Constitution  Avenues. 
To  submit  an  application 
electronically  (see:  SUPPLEMENTARY 
information),  you  must  go  to 
www.mbda.gov/egrants. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  the  MBDA 
Regional  Office  for  the  geographic 
service  area  in  which  the  project  will  be 
located. 

PRE-APPLICATION  CONFERENCE:  Contact 
Mr.  Bobby  lefferson  of  the  MBDA  Dallas 
Regional  Office  at  (214)  767-8001  for 
date,  time  and  location.  Proper 
identification  is  required  for  entrance 
into  any  Federal  building. 

SUPPLEMENTARY  INFORMATION: 

Applications  postmarked  later  than  the 
closing  date  or  received  after  the  closing 
date  and  time  will  not  be  considered 

Applicants  must  submit  one  signed 
original  plus  two  (2)  copies  of  the 
application. 

Applicants  are  encouraged  to  submit 
their  proposal  electronically  via  the 
World  Wide  Web  However,  the 
following  paper  forms  must  be 
submitted  with  original  signatures  in 
conjunction  with  any  electronic 
submissions  by  the  closing  date  and 
time  stated  above:  (1)  SF-424. 
Application  for  Federal  Assistance;  (2) 
the  SF— 424B.  Assurances-Non- 
Construction  Programs;  (3)  the  SF-LLL 
(Rev.  7-97)  (if  applicable).  Disclosure  of 
Lobbying  Activities;  (4)  Department  of 
Commerce  Form  CD-346  (if  applicable). 
Applicant  for  Funding  Assistance;  and 
(5)  the  CD-511,  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying. 
MBDA's  web  site  address  to  submit  an 
application  on-line  is  wHiv.mbdo.gov/ 
egrants.  All  required  forms  are  located 
at  this  web  address. 

Failure  to  submit  a  signed,  original 
SF-424  with  the  application,  or 
separately  in  conjunction  with 
submitting  a  proposal  electronically,  by 
the  deadline  will  result  in  the 
application  being  rejected  and  returned 
to  the  applicant.  Failure  to  sign  and 
submit  with  the  application,  or 
separately  in  conjunction  with 
submitting  a  proposal  electronically,  the 
other  forms  identified  above  by  the 
deadline  will  automatically  cause  an 
application  to  lose  two  (2)  points. 
Failiu"e  to  submit  other  documents  or 
information  may  adversely  affect  an 
applicant's  overall  score.  MBD.^  shall 
not  arrent  any  changes,  additions, 
revisions  or  deletions  to  competitive 
applications  after  the  closing  datjs  for 


receiving  applications,  except  through  a 
formal  negotiation  process. 

Authority:  Executive  Order  11625  and  15 
U.S.C.  §1512. 

Catalog  of  Federal  Domestic  .\ssistance 
(CFDA) 

n.801  Native  .American  Business 
Development  Center  Program 

Program  Description 

The  new  and  enhanced  NABDC 
Program  is  the  successor  to  MBDA's 
Native  American  Business  Development 
Center  (NABDC)  Program,  for  providing 
general  business  assistance  to  Native 
American-owned  companies  in  various 
markets  throughout  the  United  States. 

In  order  for  the  proposals  to  receive 
consideration,  applicants  must  complv 
with  all  information  and  requirements 
contained  in  this  Notice 

The  NABDC  Program  represents  a 
significant  programmatic  and 
administrative  enhancement  of  MBDA's 
traditional  NABE>C  Program.  In 
operation  since  1982,  the  NABDCs 
provide  generalized  management  and 
technical  assistance  and  business 
development  services  to  Native 
,\merican  business  enterprises  within 
their  designated  geographic  service 
areas  The  new  and  enhanced  NABDC 
program  described  in  this  Notice 
updates  the  traditional  NABDC  model 
by  leveraging  the  full  benefit  of 
telecommunications  technology, 
including  the  Internet,  and  a  variety  of 
online  computer  resources  to 
dramatically  increase  the  level  of 
service  which  the  NABDCs  can  provide 
to  their  Native  .\merican  business 
clients. 

In  addition,  the  NABDC  Program 
guidelines  further  increase  the  impact  of 
the  NABDC  projects  by  requiring  that 
project  operators  not  only  deploy  their 
business  assistance  services  to  the 
Native  American  business  public 
directly,  but  that  they  also  develop  a 
network  of  strategic  partnerships  with 
third-party  organizations  located  within 
the  geographic  service  area.  These 
strategic  partnerships  will  be  used  to 
expand  the  reach  of  the  NABDC  project 
into  communities  and  market  segments 
that  the  project  would  have  limited 
resources  to  cover  otherwise,  and  are  a 
key  component  of  this  program 
modification 

Individuals  eligible  for  assistance 
under  the  NABDC  Program  are  Native 
Americans,  African  Americans.  Puerto 
Ricans,  Spanish-speaking  Americans. 
Aleuts.  Asian  Pacific  Americans,  Asian 
Indians,  Eskimos  and  Hasidic  lews. 
References  throughout  this  Notice  to 
providing  assistance  to  Native 
Americans  also  include  eligible  non- 


Native  Americans  listed  in  the 
preceding  sentence.  No  service  will  be 
denied  to  any  member  of  the  eligible 
groups  listed  above. 

For  the  past  18  years.  MBDA  has 
operated  the  N.^BDC  Program  as  its 
approach  for  providing  general  business 
assistance  and  counseling  to  Native 
American  business  enterprises.  MBD.\ 
established  N.^BDCs  in  numerous  cities 
throughout  the  country  to  assist  in  the 
development  of  local  Native  American 
firms.  The  NABDC  Program  was 
developed  to  address  the  needs  of  the 
majority  of  Native  .\mencan-owned 
firms  throughout  the  countrv  at  a  basic 
level,  and  thus  the  traditional  NABDCs 
are  not  designed  to  provide  specialized 
expertise  in  any  specific  industrv 

Through  its  new  and  enhanced 
NABDC  Program.  MBDA  is  now- 
providing  major  enhancements  to  the 
traditional  N.A.BDC  Program,  bv 
leveraging  the  full  benefit  of 
telecommunications  technology, 
including  the  Internet,  and  a  varietv  of 
online  computer-based  resources  to 
dramatically  increase  the  level  of 
service,  which  the  new  Centers  can 
provide  to  their  clients 

This  enhanced  approach  also 
increases  the  reach  of  the  Centers  bv 
requiring  project  operators  to  develop 
strategic  alliances  with  public  and 
private  sector  partners,  as  a  means  of 
reaching  out  to  Native  American  firms 
within  the  project's  geographic  ser\ ice 
area. 

Background 

Under  the  original  NABDC  Program. 
MBD.^  traditionally  operated  as  many  as 
10  Centers  in  strategic  locations 
throughout  the  country,  for  the  benefit 
of  Native  .\merican  entrepreneurs 
MBDA  selected  locations  for  the 
establishment  of  these  Centers  based  on 
the  size  of  the  population  in  those 
markets,  and  the  number  of  Native 
American-owned  companies,  as 
established  by  U  S  Census  Bureau  data 

In  addition,  like  the  original  NABDC 
Program,  the  new  and  enhanced  N.\BDC 
Program  is  a  mainstay  of  MBD.^'s 
overall  business  development  efforts. 
The  new  and  enhanced  NWBDC 
Program  is  at  the  core  of  the  .^gencv's 
comprehensive  strategy  for  addressing 
the  needs  of  growing  Native  American 
firms  Under  this  strategv.  MBDA  has 
identified  the  following  four  types  of 
services  which  an  NABDC  will 
generally  be  expected  to  provide: 

1.  Access  to  Markets — This  involves 
assisting  Minority  Business 
Entrepreneurs  (MBE)  to  identify  and 
exploit  opportunities  for  increased  sales 
and  revenue.  .Activities  include 
conducting  market  analysis.  identif\ing 
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sales  leads,  bid  preparation  assistance, 
creating  market  promotions,  and 
assistance  in  developing  joint  ventures 
and  strategic:  alliances. 

2.  Access  to  Capital — This  involves 
assisting  MBEs  to  secure  the  financial 
capital  necessary  to  start-up,  and 
thereafter  to  fuel  growth  and  expansion 
of  their  businesses.  Undercapitalization 
has  been  a  major  contributor  to  the 
failure  of  business  ventures  in  the 
Native  American  community  over  the 
vears.  Hence  the  goal  of  this  activity  is 
to  help  Native  American  entrepreneurs 
(ihtain  the  amount  of  financing 
cippropriate  to  the  scope  of  the  proposed 
business  and.  thereby,  to  help  ensure 
the  greatest  likelihood  of  success  for  the 
Native  American  venture  in  the 
marketplace. 

.1  Management  and  Technical 
Assistancti — This  component  of  MBDA's 
approach  involves  assisting  Native 
.American  firms  in  establishing, 
imprn\ing  and/or  successfully 
maintaining  their  business  and/or  to 
resolve  key  operational  issues  within 
the  business.  Such  issues  might  include 
the  need  for  a  recruitment  and  hiring 
strategy,  evaluating  a  capital  equipment 
purchase,  or  developing  internal 
operating  procedures. 

4.  Education  and  Training — This 
involves  providing  basic  education  and 
training  to  Native  American 
entrepreneurs  on  important  business 
topics.  Training  should  be  hands-on. 
practical,  and  streamlined  in  order  to 
reflect  the  time  constraints  of  the  typical 
small  business  owner.  In  addition,  given 
the  proliferation  of  online  resources 
from  MBDA  as  well  as  others,  this 
training  should  be  designed  to  educate 
MBEs  in  the  use  of  the  Agency's 
electronic  business  assistance  tools  and 
in  the  use  of  electronic  commerce 
generally  to  better  access  suppliers, 
(  ustomers  and  information. 

Like  the  original  NABDCs,  the  new 
and  enhanced  NABDCs  will  operate 
through  the  use  of  trained  professional 
iiusiness  counselors  who  will  assist 
Native  American  entrepreneurs  through 
direct  client  engagements  To  date, 
MBDA  has  served  more  than  20,000 
Native  American  businesses  through  its 
Centers,  enabling  these  companies  to 
grow  and  expand,  creating  new  jobs, 
increasing  tax  revenues,  and 
contributing  to  the  health  of  the  overall 
economy. 

Enhancing  the  NABDCs  through 
Technology 

Over  the  past  three  years,  MBDA  has 
developed  a  variety  of  new  technology 
tools  designed  to  leverage  the  benefits  of 
information  technology  to  assist  the 
Native  American  business  community. 


In  addition,  the  Agency  has  developed 
a  high-speed  network  strategy  capable  of 
linking  all  of  its  Centers  into  a  single 
virtual  organization.  The  goal  of 
MBDA's  new  and  enhanced  NABDC 
Program  strategy  is  to  deploy  these 
technology  enhancements  to  all  of  the 
NABDCs,  and  create  a  state-of-the-art 
environment  for  bringing  Native 
American  businesses  continuously- 
updated  information,  access  to 
resources  anywhere  in  the  country,  and 
the  best  available  assistance  in  any 
given  subject  area  at  any  time.  The 
implementation  of  this  strategy  is  the 
Minoritv  Business  Internet  Portal 
(MBIP)  ' 

MBDA's  technology  tools  that  will  be 
made  available  to  the  NABDCs  through 
MBDA's  MBIP  site  include: 

•  Phoenix/Opportunity — an 
electronic  bid-matching  system  that 
alerts  participating  minority  companies 
of  contract  and  teaming  opportunities 
directly  via  e-mail.  Procurement  leads 
are  transmitted  to  minority  firms  on  a 
targeted  basis  according  to  the 
company's  industry  classification  and 
geographic  market.  Firms  seeking  to 
participate  in  this  program  need  only  to 
transmit  their  company  profile  to  MBDA 
online  via  the  Agency's  Phoenix 
database. 

•  Resource  Locator — a  new  and 
unique  software  application  that  allows 
Native  American  business  enterprises  to 
search  for  business  resources  and  locate 
them  on  a  map  "  interactively  on  the 
Internet.  Resource  Locator  can  help 
Native  American  firms  identify  trade 
associations  representing  their 
industries,  government  licensing  and 
permit  offices,  management  and 
technical  assistance  providers,  and  a 
host  of  other  resources  quickly  and 
efficiently,  through  Geograpliic 
Information  Systems  technology. 

•  (Jnline  Commercial  Loan 
Identifier — an  Internet-based  tool  that 
allows  Native  American  enterprises  to 
shop  for  commercial  loans  online,  and 
identify-  the  best  available  financing 
terms.  The  Commercial  Loan  Identifier 
is  designed  to  give  Native  American 
firms  the  benefit  of  a  nationwide  market 
for  commercial  loan  products. 

•  Business  and  Market  Planning 
Software — software  packages  to 
streamline  and  enhance  the 
development  of  business  plans, 
marketing  plans  and  other  strategic 
business  documents. 

The  MBIP  will  serve  as  a  very 
effective  vehicle  for  enhancing  the 
scope  and  service  capability  of  the 
NABDC  network.  Through  the  portal 
site,  each  NABDC  will  receive  a 
standardized  electronic  toolkit  of 
business  development  tools  and 


applications.  This  "electronic  toolkit" 
will  provide  important  programmatic 
benefits  for  the  NABDCs. 
Specifically: 

•  These  electronic  tools  will  help  to 
streamline  the  process  of  delivering 
client  assistance  to  Native  American 
business  enterprises,  giving  the  Centers 
the  ability  to  service  greater  numbers  of 
clients  with  existing  resources. 

•  In  addition,  MBDA  expects  that 
these  electronic  tools  will  be  in  high 
demand  because  of  the  significant 
added  value  that  they  are  able  to  create 
for  business  enterprises.  Demand  for 
these  tools  will  further  enhance  the 
position  of  the  NABDCs  as  important 
resources  within  their  local  markets. 

•  Finally,  by  participating  in  MBDA's 
nationwide  high-speed  network,  each 
NABDC  v.'ill  be  able  to  access  the  latest 
information  regarding  best  practices, 
emerging  market  trends,  success 
strategies,  and  other  activities  in  the 
Native  American  business  development 
arena. 

Current  trends  in  technology, 
procurement  streamlining, 
globalization,  and  a  host  of  other  market 
factors  have  had  a  dramatic  impact  on 
the  Native  American  business 
community.  Native  American-owned 
businesses,  regardless  of  their  industry, 
now  find  themselves  subject  to  rapidly 
changing  market  conditions.  To  ensure 
their  continued  growth,  these  firms  will 
need  access  to  the  be.st  available 
information  and  expertise  on  a 
continuously  updated  basis.  The  new 
NABDC  Program,  combined  with  the 
MBIP  site,  directly  respond  to  this  need. 
by  leveraging  MBDA's  traditional 
business  development  infrastructure 
through  state-of-the-art  technology  and 
communications. 

Work  Requirements 

The  work  requirements  specify  the 
duties  and  responsibilities  of  each 
recipient  operating  an  NABDC. 

Although  it  is  not  necessary  for  the 
applicant  to  have  an  office  in  the 
geographic  service  area,  the  NABDC 
office  must  be  strategically  located  in 
the  geographic  service  area  to  ensure 
that  it  is  close  to  the  available  public 
and  private  sector  resources,  within  a 
reasonable  commuting  distance  to  the 
minority  business  community,  and 
accessible  to  public  transportation.  The 
NABDC  must  be  opened  and  be  fully 
operational  within  30  days  after  receipt 
of  the  award.  Fully  operational  means 
that  all  staff  are  hired,  all  signs  are  up. 
all  items  of  furniture  and  equipment  are 
in  place  and  operational,  and  the 
NABDCs  doors  have  been  fully  opened 
to  the  public  for  service. 
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An  NABDC  operator  must  provide 
services  to  all  eligible  clients  within  its 
specified  geographic  service  area.  In 
addition,  each  operator  must  contribute 
its  efforts  to  help  support  MBDA's 
online  business  assistance  network  as 
established  by  Agency  policies. 

NABDCs  are  required  to  perform  work 
in  four  basic  areas: 

1 .  Market  Building— To  identify, 
develop  and  leverage  public  and  private 
sector  resources  and  business 
opportunities  for  their  clients; 

(a)  Market  Research  and  Development 
which  systematically  investigates  the 
service  area  market  to  see  what  business 
and  capital  opportunities  exist  for 
Native  American  business  enterprise 
development;  search  for  sources  of 
capital,  sales  opportunities,  business 
buy-outs  and  new  start  possibilities; 
bring  the  research  to  a  practical  level  of 
utility  to  fit  the  capability  and  needs  of 
specific  MBE  client  firms  of  the  area.  As 
market  research  is  conducted,  the 
NABDC  will  make  optimum  use  of  the 
MBDA  network  to  ensure  that  the 
information  is  made  available  to  fellow- 
operators,  and  to  MBEs  throughout  the 
country. 

(b)  Market  Promotion  which  promotes 
Native  American  business  development 
in  the  local  business  community  by 
obtaining  support  from  the  community 
as  a  whole,  leverages  resources  for 
minoritv  businesses  and  informs 
potential  and  current  minority 
businesses  of  the  availability  of  business 
development  services  through  the 
NABDC. 

The  NABDC  will  promote  individual 
firms  to  the  public  and  private  sectors 
to  make  the  market  aware  of  the 
capabilitv,  talent  and  capacity  of  the 
local  MBE  firms.  The  NABDC  may 
utilize  public  service  announcements 
and  paid  advertising.  The  NABDC 
promotes  MBEs  at  local  Chambers  of 
Commerce,  business  and  trade 
associations,  corporate  and  company 
trade  fairs  and  meetings,  state  and  local 
government  agency  purchasing 
departments,  economic  development 
and  planning  offices  and  MBE 
development  events.  In  addition,  the 
NABDC  shall  promote  and  participate  in 
MED  Week  activities  involving  the  full 
participation  of  the  private  and  pmblic 
sectors.  MED  Week  is  a  major  annual 
event  of  MBDA  on  both  the  local  and 
national  levels. 

Under  this  function,  the  NABDC  shall 
carry  out  a  plan-of-action  that  may 
include,  but  is  not  limited  to.  the 
following  actions:  (1)  Publicize  the 
NABDC  and  its  services  throughout  the 
geographic  service  area:  (2)  Organize 
press  briefings  or  distribute  press 
releases  for  area  newspapers;  (3)  Deliver 


speeches  before  key  Native  American 
audiences  in  the  NABDC  service  area; 
(4)  Secure  a  list  of  service  area  Native 
American  vendors  who  are  listed  in 
MBDA's  Phoenix  System  and  use  them 
in  market  promotion  activities;  (5) 
Interface  with  Native  American 
Chambers  of  Commerce  and  trade 
associations  for  access  to  their  mailing 
lists;  (6)  Communicate  with  bankers  and 
other  officers  of  financial  institutions  for 
possible  referrals  of  Native  American 
entrepreneurs  as  existing  prospective 
Native  American  clients  to  the  NABDC; 
(7)  Identify-  existing  lists  of  successful 
Native  American  managers, 
professionals,  technical  experts  and 
skilled  crafts-people,  who  may  have  an 
interest  in  or  exhibit  qualifications  for 
business  ownership:  (8)  Develop  an 
NABDC  brochure  for  mail-out  and 
distribution  to  the  public,  as  well  as  for 
inclusion  on  the  MBDA  web  site;  and 
(9)  E-mail  information  and/or 
newsletters  to  existing  and  prospective 
local  Native  American  entrepreneurs. 

c.  Resource  and  Inventon' 
Development  which  identifies  local 
opportunities  and  resources  as  well  as 
local  Native  American  businesses, 
qualified  to  take  advantage  of  them. 
"This  requirement  will  enable  the 
NABDC  to  support  the  maintenance  of 
content  for  the  Phoenix/Opportunity 
databases  and  other  online  systems  as 
well  as  to  track  local  market  trends  and 
market  demand  for  goods  and  services 
Under  this  function,  the  NABDC  must 
(1)  Develop  and  maintain  inventories  of 
area  opportunities  and  resources,  which 
should  include:  Electronic  Commerce — 
information  technology  affecting  the 
marketability  of  its  clients,  j.e.,  access  to 
new  markets,  access  to  capital  and 
business  opportunities  and  other 
resources;  Market  Opportunities — both 
in  the  public  sector  (Federal,  state  and 
local)  and  in  the  private  sector  (foreign 
and  domestic);  Capital  Opportunities — 
e.g..  loans,  bonds,  trade  credits,  and 
equity  investments;  Business  Ownership 
Opportunities — e.g..  franchises, 
licensing  arrangements,  mergers  and 
buy-outs;  Education  and  Training 
Opportunities — e.g  ,  educational 
institution  programs  and  other  training 
resources;  (2)  Register  eligible  local 
Native  American  firms  in  MBDA  s 
Phoenix  database,  which  is  a  national 
inventory  of  Native  American  vendor 
firms  capable  of  selling  their  goods  and 
services  to  the  public  and  private  sector. 

(d)  Match  Opportunities  and  Close 
Transactions  which  matches  eligible 
Native  American  entrepreneurs  with 
specific  viable  businesses,  market  and/ 
or  capital  opportunities  This  function 
contributes  to  an  NABDCs  financial 
packaging  and/or  procurement 


performance  goals,  and  is  the  only 
market  development  function  outside  of 
the  standard  client  business  assistance 
in  which  a  portion  of  an  NABDCs  time 
can  be  directly  associated  to  individual 
Native  American  business  clients  and 
resource  customers.  This  client  specific 
time,  no  matter  how  small,  is 
considered  client  assistance  and  may  be 
subject  to  client  fees.  Under  this 
hinction,  the  NABDC  shall  match 
qualified  Native  American 
entrepreneurs  with  identified 
opportunities  and  resources  bv:  (1) 
Accessing  vendor  information  systems, 
including  the  Phoenix/Opportunity 
databases;  (2)  Maintaining  a  constant 
awareness  of  the  Native  American  firms 
that  operate  within  the  geographic 
ser\-ice  area  and  their  capabilities:  (3) 
Maintaining  direct  contact  with 
purchasing  executives,  government 
procurement  officials,  banking  officials 
and  others  so  that  representatives  of  the 
NABEK;  are  in  a  position  to  learn  about 
available  business  opportunities,  both 
formally  and  informally;  (4)  Engaging  in 
relationship  brokering  between 
purchasing  organization  and  individual 
Native  American  firms  capable  of 
fulfilling  their  requirements;  and  (5) 
Assisting  in  direct  negotiations  between 
purchasing  organization  and  individual 
Native  American  firms,  in  appropriate 
cases,  in  order  to  help  resolve  issues, 
serve  as  an  advocate  for  the  Native 
American  firm,  or  otherw^ise  assist  in 
bringing  the  transaction  to  closure. 

2.  Client  Services — To  provide  direct 
client  assistance  to  Native  .American 
business  enterprise  on  the  basis  of 
individualized  professional 
engagements.  Under  these  duties,  the 
.N.ABDC  shall  assist  Native  American 
firms  and  individuals,  which  have 
agreed  in  writing  to  become  clients,  in 
establishing.  impro\mg  and/or 
successfully  maintaining  their 
businesses.  All  new  clients  shall  be 
entered  into  the  Performance  database 
and  registered  in  the  Phoenix  Svstem.  It 
is  required  that  clients  and  their  service 
hours  should  be  entered  in  the 
Performance  database  on  a  regular  basis, 
preferably  weekly. 

This  assistance  is  defined  as  the 
function  by  which  the  NABDC  provides 
direct  services  to  its  clients  It  may 
range  from  general  counseling  to  the 
identification,  analysis  and  resolution  of 
specific  business  problems  Clients 
assisted  more  than  onf:e  during  the 
funding  period  may  onlv  be  (  ounted 
once  in  that  funding  period  Group 
sessions  are  one  method  an  NABDC  f  an 
use  to  provide  business  dp\elopmenf 
sen-ices  to  Native  American  clients 
This  function  may  be  subject  to  client 
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fees  and  directly  contributes  to  an 
NABDC's  performance  goals. 

Under  this  function,  the  NABDC  shall 
provide  assistance  to  eligible  Native 
American  firms  and  individuals  (as 
referenced  in  Executive  Orders  11625 
and  12432)  seeking  assistance  from  the 
NABDC,  including  8(a)  certified  and 
graduate  firms,  However,  the  NABDC 
shall  not  perform  or  engage  in  the 
operation  of  a  firm.  Client  services 
include,  but  are  not  limited  to,  the 
following  types  of  assistance:  (1) 
Marketing,  e.g.,  market  research, 
promotion,  advertising  and  sales,  sales 
forecasting,  market  feasibility  studies, 
pricing,  procurement  assistance, 
product  and  customer  service,  brochure 
design  (excludes  mass  printing),  and 
general  counseling:  (2)  Finance  and 
Accounting,  e.g.,  capital  budgeting, 
general  accounting,  break-even  analysis, 
cost  accounting,  financial  planning  and 
analysis  budgeting,  tax  planning, 
financial  packaging,  general  counseling, 
and  mergers  and  acquisitions  (excludes 
bookkeeping,  tax  preparation,  and 
audits):  (3)  Manufacturing,  e.g.,  plant 
location  and  site  selection,  plant 
management,  materials  handling  and 
distribution,  total  quality  management, 
metrication  for  world  market,  and 
general  counseling;  (4)  Construction  and 
Assistance,  eg.,  estimating,  bid 
preparation,  bonding,  take-offs,  and 
general  counseling:  (5)  International 
Trade  Assistance,  eg,  exporting, 
importing,  letters  of  credit,  bank  draft, 
dealerships,  agencies,  distributorship, 
exporting  trading  companies,  joint 
ventures,  general  counseling,  and  freight 
forwarding  and  handling;  (6) 
Administration,  eg.,  office  management, 
procedures  and  systems,  inventory 
control,  purchasing,  total  quality 
management,  awareness  of  metric 
system,  and  general  counseling;  (7) 
Personnel,  e.g  ,  human  resource 
management,  job  evaluation  and  rating 
system,  training,  and  general 
counseling;  (8)  General  Management, 
e.g..  organization  and  structure, 
formulating  corporate  policy,  feasibility 
studies,  reports  and  controls,  public 
relations,  staff  scheduling,  legal  services 
(excludes  litigation),  business  planning, 
organizational  development,  bid 
preparation,  and  general  counseling. 

In  order  to  stay  competitive  in  the 
increasingly  global  economy.  Native 
American  business  owners  should 
consider  ISO  9000  or  other  quality 
assurance  standards.  The  NABDC  must 
have  knowledge  of  what  these  standards 
are.  how  to  properly  implement  the 
standards,  and  how  to  obtain  ISO  9000 
Quality  System  certification  for  its 
clients. 


The  one-on-one  assistance  to  any 
client  shall  be  limited  to  no  more  than 
250  hours  per  funding  period  unless 
prior  approval  is  requested  from  the 
appropriate  MBDA  Regional  Director, 
and  approved  by  the  Grants  Officer  of 
the  Department  of  Commerce. 

3.  Operational  Quality — To  maintain 
the  efficiency  and  effectiveness  of  its 
overall  operations  as  well  as  the  quality 
of  its  client  services.  These  duties  are 
the  means  by  which  an  NABDC 
maintains  the  efficiency  and 
effectiveness  of  its  overall  operations  as 
well  as  the  quality  of  its  client  services. 
The  function  directly  contributes  to  an 
NABDC's  overall  qualitative  evaluation 
and  rating  as  well  as  the  successful 
completion  of  all  work  requirements. 
Under  this  function,  the  NABDC  shall: 
(1)  Execute  signed  work  plan 
agreements  and  engagement  letters  with 
clients;  (2)  Formally  describe  the 
methodology  that  will  be  used  in 
achieving  the  work  plan  objectives  for 
each  client:  (3)  Input  progress/results  to 
the  performance  database  in  a  timely 
manner.  (4)  Establish  procedures  for 
collecting  and  accounting  for  all  fees 
charged  to  clients;  (5)  Maintain  records/ 
files  for  all  work  charged  to  the  program 
and  clients;  (6)  Obtain  ivritten 
acceptance  and  verification  (with  client 
signatures)  of  services  provided  to  its 
clients  For  services  reported, 
documentation  must  be  in  the  NABDC's 
client  files  within  30  days  after  the  end 
of  every  quarter  in  which  a  client 
receives  services;  (7)  Comply  with  all 
reporting  requirements  provided  upon 
award;  (8)  Cooperate  with  MBDA  in 
maintaining  content  for  the  Phoenix/ 
Opportunity  databases.  Resource 
Locator,  and  other  online  tools  located 
at  www  m fcda.gov,  and  (9)  Promote  and 
utilize  the  services  and  resources  of 
other  MBDA  programs,  sponsored 
efforts  and/or  voluntary  activities.  The 
NABDC  shall  identify  MBDA  as  the 
funding  sponsor  by  providing  signs 
worded  as  follows: 

(geographic  area) 

Native  American  Business  Development 

Center^^ 
Operated  by 


Funded  By:  Minority  Business  Development 
Agency  (MBDA),  U.S.  Department  of 
Commerce 

These  signs  should  be  highly  visible 
to  the  NABDC  clients  and  general 
public.  They  should  be  prominently 
displayed  on  entrances  and  doors. 
Include  the  name  of  MBDA  on  all 
stationery,  letterhead,  brochures,  etc. 
The  NA.BDC  is  not  authorized  to  use 
either  the  Department's  official  seal  or 
the  MBDA  logo  in  any  of  its 


publications,  documents  or  materials 
without  specific  written  approval  from 
the  U.S.  Department  of  Commerce. 
Identify  the  NABDC  immediately  when 
answering  the  telephone.  If  the  recipient 
also  requires  that  its  organization's 
name  be  given,  it  should  be  provided 
only  after  the  NABDC  has  been  verbally 
identified  to  a  caller.  Refer  to  MBDA  in 
all  advocacy  and  outreach  efforts  such 
as  speaking  engagements,  news 
conferences,  etc. 

The  term  Native  American  Business 
Development  Center  (NABDC)  is  a 
trademark  of  the  Federal  Government, 
and  the  Government  reserves  exclusive 
rights  in  the  term.  Permission  to  use  the 
term  is  granted  to  the  award  recipient 
for  the  sole  piu-pose  of  representing  the 
activities  of  the  award  recipient  in  the 
fulfillment  of  the  terms  of  the  financial 
assistance  award.  The  Minority 
Business  Development  Agency  reserves 
the  right  to  control  the  quality  of  the  use 
of  the  term  by  the  award  recipient. 
Whenever  possible,  for  example  in 
promotional  literature  and  stationery, 
use  the  ^m  designation  as  in  Native 
American  Business  Development 
Center""^. 

4.  Developing  and  Maintaining  a 
Network  of  Strategic  Partners.  The  work 
requirements  for  an  award  recipient 
under  the  NABDC  Program  include  the 
development  of  a  network  of  3  alliances 
between  the  NABDC  and  key  strategic 
partners  selected  by  the  recipient.  The 
NABDC  is  required  to  establish  the 
network  of  3  Strategic  Partners  within 
120  days  after  the  award.  The  NABDC 
is  required  to  maintain  these  alliances 
throughout  the  duration  of  the  award. 
The  NABDC  must  replace  a  Strategic 
Partner  within  45  days  after  termination 
of  a  previously  established  alliance.  The 
Strategic  Partners  sheill  be  public  or 
private  sector  organizations  located 
within  the  project's  geographic  service 
area  that  are  positioned  to  assist  the 
project  to  achieve  its  goals  for  assisting 
the  minority  business  community 
established  under  the  terms  of  the 
award.  Strategic  Partners  may  include: 

•  Minority  Business  Enterprise  (MBE) 
programs  operated  by  state,  county  or 
city  governments; 

•  Chambers  of  Commerce  or  trade 
associations  focused  on  the  needs  of  the 
Native  American  business  community; 

•  Small  Business  Development 
Centers,  or  other  college  and  university 
entrepreneurial  development  programs; 

•  Community  Development 
Corporations  (CDCs); 

•  Banks  and  financial  institutions; 
and 

•  Faith  organizations  having 
economic  development  components, 
whose  activities  are  not  used  for 
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purposes  the  essential  thrust  of  which  is 
sectarian. 

Each  Strategic  Partner  shall  be 
evidenced  by  a  written  Memorandum  of 
Understanding  (MOU)  that  expressly 
sets  forth  the  conditions  under  which 
the  partners  agree  to  operate. 
Specifically,  the  Strategic  Partners  must 
agree  to  serve  as  a  local  resource  for 
Native  American-owned  businesses 
seeking  to  obtain  NABDC  ser\-ices.  The 
Strategic  Partner  must  at  a  minimum: 

•  Provide  effective  guidance  to  Native 
American  entrepreneurs  in  accessing 
MBDA's  computer-based  business 
assistance  tools  which  are  available  on- 
site  at  the  Strategic  Partner's  location; 

Examples  of  other  kinds  of  activities 
that  might  be  required  of  the  Strategic 
Partner  include,  but  are  not  limited  to: 

•  Designate  appropriate  office  space 
within  their  facilities  for  providing 
NABDC  services; 

•  Establish  a  library  of  training 
materials,  how-to  guides,  business 
publications  and  other  information, 
both  in  print  and  electronic  format,  to 
be  made  available  to  Native  American 
entrepreneurs  on  a  walk-in  basis; 

•  Provide  high-quality  business 
counseling  to  Native  American  business 
enterprises  if  the  Strategic  Partner  is  one 
that  offers  direct  client  counseling: 

•  Provide  intake  ser\ices  for  the 
NABDC  with  respect  to  Native 
American  firms  who  approach  the 
Strategic  Partner  for  assistance  but 
require  counseling  by  the  NABDC: 

•  Provide  Native  American  firms  with 
high-quality  referrals  to  outside 
resources  where  the  firm  has  a  need  for 
specialized  assistance  which  is  outside 
the  scope  of  the  NABDC  Program; 

•  Support  the  NABDC  project  in 
coordinating  MED  Week  activities 
within  the  geographic  service  area; 

In  selecting  Strategic  Partners,  award 
recipient  should  consider  establishing  a 
diverse  group  that  appropriately  reflects 
the  needs  of  the  Native  American 
business  community  within  the  service 
area.  The  skills,  abilities  and  areas  of 
concentration  on  the  part  of  the 
Strategic  Partners  should  be 
complementary,  and  collectively  the 
skills  and  abilities  of  the  Strategic 
Partners  should  complement  those  of 
the  NABDC  project  operator. 

In  exchange  for  its  compliance  with 
the  foregoing  terms,  and  such  other 
terms  as  the  parties  may  seek  to 
establish,  the  Strategic  Partner  will  be 
eligible  to  serve  as  a  host  for  the  MBDA 
suite  of  business  development  tools 
described  in  the  Enhancing  the  NABDCs 
Through  Technology  subsection  of  this 
Notice.  The  Strategic  Partner  will  also 
be  authorized  to  make  public  its 
relationship  with  MBDA  through  the 


NABDC  project,  and  to  refer  to  the 
partnership  in  brochures, 
advertisements,  press  releases  and  other 
media.  Through  the  MOU  relationship, 
the  Strategic  Partner  will  also  be 
entitled  to  receive  direct  access  to 
MBDA's  information  base  of  case 
studies,  best  practices,  market  research, 
and  statistical  data. 

Computer  Requirements 

MBDA  requires  that  all  award 
recipients  meet  certain  requirements 
related  to  the  acquisition,  installation, 
configuration,  maintenance  and  security 
of  information  technology  (IT)  assets  in 
order  to  ensure  seamless  and  productive 
interface  between  and  among  all  grant 
recipients.  Native  American-owned 
businesses,  the  MBDA  federal  IT  system 
and  the  public.  These  required  assets 
and  their  configuration  are  hereinafter 
referred  to  as  the  "enterprise   '  The  basic 
components  of  the  enterprise  are  the 
desktop  workstations,  the  server,  local 
area  network  (LAN)  components  and  a 
connection  to  the  Internet. 

At  a  minimum,  the  grantee  shall 
provide  one  (1)  desktop  computer  for 
the  exclusive  use  of  each  employee 
delivering  Native  American  business 
assistance  to  the  public  under  an  award 
from  MBDA.  All  desktop  computers 
shall  be  inter -connected  with  a  Ser\'er 
computer  using  an  Ethernet  protocol 
enabling  communication  with  all 
workstations  on  the  network.  The  Ser\'er 
shall  have  a  constant,  active  connection 
to  the  Internet  during  all  business  hours 
The  recipient  shall  ensure  that  each  of 
his/her  employees,  to  include 
management,  administrative  persoimel. 
contractors,  full-time,  part-time,  and 
non-paid  (volunteer)  staff  have  a  unique 
electronic  mail  (email)  address  available 
to  the  public.  Award  recipient  shall 
design,  develop  and  maintain,  in 
accordance  with  the  computer 
requirements,  a  presence  on  the 
Internet's  World  Wide  Web  and  shall 
maintain  appropriate  computer  and 
network  security  precautions  during  all 
periods  of  funding  by  MBDA.  All  IT 
requirements,  as  described  herein,  shall 
be  met  within  30  calendar  days  after  the 
award. 

1.  Network  Design:  At  all  locations 
where  services  are  delivered  to  the 
eligible  public  as  defined  by  Executive 
Order  11625,  the  recipient  shall  operate 
a  "Client-Server"  configured  local  area 
network  (LAN)  enabling  each  staff 
person  delivering  services  to  the  eligible 
public  exclusive  access  to  a  personal 
computer  workstation  during  all 
business  hours.  MBDA  shall,  from  time 
to  time,  designate  certain  configurations 
of  the  enterprise  hardwEue  and  software 
to  meet  interface  requirements. 


Currently,  MBDA  recommends  servers 
use  an  operating  system  that  is  fully 
compatible  with  Microsoft  Windows  NT 
4.0  with  a  senice  pack  five  (5)  update. 
Primary  Domain  Control  (PDC)  servers 
or  any  ser\er  providing  principal 
service  to  the  desktops  shall  contain  18 
or  more  gigabytes  (GB)  of  hard  drive 
space  using  two  or  more  9  GB-  disks 
configured  appropriately  to  ensure  data 
retention  should  one  disk  fail.  At  least 
one  (1)  Pentium  III  processor  (CPU),  or 
a  CPU  ensuring  similar  speed,  shall  be 
used  in  the  PDC  sener  or  any  other 
server  providing  principal  ser\ice  to  the 
desktops.  Web  servers,  mail  ser\ers  and/ 
or  servers  maintained  by  a  third  party 
such  as  an  Internet  Service  Provider 
(ISP)  shall  meet  the  minimum  server 
specifications  as  stated  herein.  A 
"trusted"  relationship,  as  appropriate, 
shall  be  established  and  maintained 
between  the  MBDA  PDC  sener  and 
those  operated  by.  or  operated  for.  the 
recipient  to  ensure  access  by  MBDA 
system  administration  personnel  during 
normal  business  hours.  (In  a  network 
that  consists  of  two  or  more  domains, 
each  domain  acts  as  a  separate  network 
with  its  own  accounts  database.  Even  in 
the  most  rigidly  stratified  organizations, 
some  users  in  one  domain  will  need  to 
use  some  or  all  of  the  resources  in 
another  domain.  The  usual  solution  to 
confirming  user  access  levels  among 
domains  is  what's  called  a  trust 
relationship.)  From  time  to  time,  MBDA 
will  require  access  to  servers  and 
desktop  workstations  after  business 
hours  and  on  holidays  and  weekends. 
For  this  purpose,  the  recipient  shall 
ensure  appropriate  communications 
links  are  active  and  appropriate 
personnel  on  station,  upon  24-hour 
notice  from  MBDA 

2.  Desktop  Workstations:  All  desktop 
systems  shall  be  not  less  than  two  (2) 
calendar  years  old  at  time  of  award  and 
shall  contain  a  processor  (CPU) 
operating  at  speeds  not  less  than  400 
Megahertz  (Mhz)  Each  desktop  system 
shall  contain  a  hard  drive  with  a  storage 
capacity  of  at  least  5  GB  All  desktop 
systems  shall  have  installed  an 
operating  system  fully  compatible  with 
Microsoft  Windows  NT  with  MS  Office 
97  Professional  Edition  or  higher, 
Microsoft  Internet  Explorer  4.x  Since 
workstations  may  be  linked  to  a  live, 
two-way  conference  connection  with 
potential  clients,  at  least  50%  of  all 
employee  workstations  shall  be  fully 
operational  with  a  qualified  staff  person 
positioned  at  the  keyboard  during  all 
business  hours  to  include  lunch  and 
break  periods. 

3.  Maintenance  and  Security  A 
network  map  ("as-built")  reflecting 
adherence  to  the  computer  and 
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networking  requirements  set  forth 
herein  shall  be  maintained  by  the 
recipient  for  review  by  MBDA  at  any 
time.  Each  recipient  shall  designate  and 
train  one  administrative  person 
competent  in  the  operation  of  an 
operations  system  fully  compatible  with 
Windows  NT  4.0  network  and  local  area 
network  (LAN)  technology  as  described 
herein.  If  a  firewall,  proxy  server  or 
similar  security  component  is  used, 
MBDA's  .ser\er  shall  be  "trusted"  for 
full  access  to  all  files  relevant  for 
network  and  administrative  operations. 
From  time  to  time.  MBDA  shall  require 
certam  software  be  loaded  on  ser\'ers 
and  desktops.  In  any  given  year,  the  cost 
of  this  additional  software  should  not 
exceed  S200  00  per  workstation  and 
$500.00  per  server.  Every  employee  of 
the  Center  shall  be  assigned  a  unique 
username  and  password  to  access  the 
system.  Every  employee  shall  be 
required  to  sign  a  written  computer 
security  agreement.  (A  suggested  format 
for  the  computer  security  agreement 
will  be  provided  at  the  time  of  award.) 
Every  manager,  employee,  and 
contractor  and  any  other  person  given 
access  to  the  Computer  system  shall  sign 
the  security  agreement  and  an  original 
copy  of  the  signed  agreement  shall  be 
kept  in  the  Center's  files.  A  photocopy 
of  the  agreement  shall  be  sent  bv  fax  to 
MBDA  at:  (202)  482-2696  no  later  than 
30  days  after  the  award.  All  subsequent 
new  hires  and  associations  requiring 
access  to  Center  or  MBDA  systems  shall 
read,  understand  and  sign  the  security 
agreement  prior  to  issuance  of  a 
password.  No  employee  shall  have 
access  to  the  MBDA  system  without  a 
signed  securitv  agreement  on  file  at 
MBDA. 

4.  Wpb  sitp-  Each  recipient  shall  create 
and  maintain  a  public  web  site  using  a 
unique  address  {eg.  wwTwcenter- 
name.com).  The  first  page  (Index  page) 
of  the  web  site  shall  clearly  identify  the 
recipient  as  a  Native  American  Business 
Development  Center  funded  by  the  U.S. 
Department  of  Commerce's  Minority 
Business  Development  Agency.  The 
Index  page  of  the  web  site  shall  load  on 
software  fullv  compatible  with 
Windows  Internet  Explorer  4.x  browser 
software  using  a  normal  home  computer 
with  56Kb/s  analog  phone  line 
connection  in  less  than  ten  (10)  seconds. 
The  web  site  shall  contain  the  names  of 
all  managers  and  employees,  the 
business  and  mailing  address  of  the 
Center,  business  phone  and  fax  numbers 
and  email  addresses  of  the  Center  and 
employees,  a  statement  referencing  the 
services  available  at  the  Center,  the 
hours  under  which  the  Center  operates 
and  a  link  to  the  MBDA  homepage 


[www.mbda.gov].  For  purpose  of 
electronically  directing  clients  to  the 
appropriate  Center  staff,  the  web  site 
shall  also  contain  a  short  biographical 
statement  for  each  employee  of  the 
Center  including  management, 
contractors,  part-time,  full  time,  and 
non-paid  (volunteer)  personnel, 
providing  services  directly  to  the 
eligible  public  under  an  award  from 
MBDA  This  biographical  statement 
shall  contain:  the  full  name  of  the 
employee,  and  a  brief  description  of  the 
expertise  of  the  employee  to  include 
academic  degrees,  certifications  and  any 
other  pertinent  information  with  respect 
to  that  employee's  qualifications  to 
deliver  Native  American  business 
assistance  services  to  eligible  members 
of  the  public. 

No  tnird  party  advertising  of 
commercial  goods  and  services  shall  be 
permitted  on  the  site.  All  links  from  the 
site  to  other  than  federal,  state  or  local 
government  agencies  and  non-profit 
educational  institutions  must  be 
requested,  in  advance  and  in  writing, 
through  the  Chief  Information  Officer, 
MBDA  Office  of  Information 
Technology  Services  to  the  Grants 
Office  for  written  approval.  Such 
approval  shall  not  be  unreasonably 
withheld  but  approval  is  subject  to 
withdrawal  if  MBDA  determines  the 
linked  site  unsuitable.  No  employee  of 
the  Center,  nor  any  other  person,  shall 
use  the  Center  web  site  for  any  purpose 
other  than  that  approved  under  the 
terms  of  the  agreement  between  the 
recipient  and  MBDA.  Every  page  of  the 
web  site  shall  be  reviewed  by  the 
recipient  for  accuracy,  currency,  and 
appropriateness  every  three  (3)  months. 
Appropriate  privacy  notices  and 
handicapped  accessibility  will  be 
predominately  featured.  From  time  to 
time.  MBDA  shall  audit  the  recipient's 
web  site  and  recommend  changes  in 
accordance  with  the  guidelines  set  forth 
herein 

5.  Ti/ne /or  Comp/;ance.  Within  30 
days  after  the  award,  the  recipient  shall 
report  via  email  to  the  Chief  Information 
Officer.  MBDA  Office  of  Information 
Technology  Services  and  the  Grants 
Officer  that  he/she  has  complied  with 
all  technical  requirements  as  specified 
herein.  Within  30  days  after  the  award, 
the  recipient  shall  report  the  name, 
contact  telephone  numbers  and  email 
addresses  of  the  Project  Director, 
Network  or  System  Administrator.  As 
appropriate,  the  recipient  shall  also 
provide  the  telephone  number  and 
email  address  for  the  Technical  Contact 
at  the  Internet  Service  Provider  (ISP) 
providing  Internet  access  for  the 
grantee,  the  IP  number  of  the  Domain 
Name  Server  (DNS)  and/or  Primary 


Domain  Control  (PDC)  ser\er,  and  any 
other  technical  information  as  specified 
in  the  Technology  Requirements. 

6.  Performance  System:  All  required 
performance  reporting  to  MBDA  shall  be 
conducted  via  the  Internet  using  the 
Performance  system  to  be  found  at  a 
secure  web  site  [partner.mbda.gov). 
Within  30  days  after  the  award,  each 
business  development  specialist  (BDS) 
and/or  anyone  providing  business 
assistance  to  the  public  under  the  award 
shall  have  satisfactorily  completed  the 
Performance  System  Training  Course 
(PSTC).  This  course  is  available  on-line 
from  the  Performance  web  site 

I  partner. mbda.govl.  Only  those  persons 
giving  direct  assistance  to  the  eligible 
public  shall  be  given  passwords  and 
access  to  enter  Performance  data  into 
the  system.  Only  trained  staff  shall  enter 
data  into  the  Performance  system.  The 
person  giving  service  to  the  client 
should  enter  performance  data,  not  by 
administrative  personnel.  There  shall  be 
no  "sharing"  of  passwords  on  the 
Performance  system.  Although  not 
required,  MBDA  encourages  input  of 
information  on  a  dailv  basis. 

7.  Data  Integrity:  The  recipient  shall 
take  the  necessary  steps  to  ensure  that 
all  data  entered  into  MBDA  systems, 
and  systems  operated  by  the  recipient  in 
support  of  the  award,  or  by  any 
employee  of  the  recipient  is  accurate 
and  timely. 

Performance  Measures 

In  accordance  with  15  CFR  parts  14 
and  24,  applicants  selected  will  be 
responsible  for  the  effective 
management  of  all  functions  and 
activities  supported  by  the  financial 
assistance  award.  Recipients  will  be 
required  to  use  program  performance 
measures  in  a  performance  report  due 
thirty  (30)  days  after  the  end  of  the 
second  quarter  and  to  provide  an  end- 
of-year  assessment  of  the 
accomplishments  of  the  project  using 
these  measures.  The  end-of-year  or  final 
performance  report  is  due  90  davs  after 
the  end  of  the  budget  year.  Once  the 
project  is  awarded,  the  evaluation 
criteria,  along  with  the  assigned  weight 
value,  to  be  used  for  measuring  the 
project  performance  on  an  ongoing  basis 
are: 

1 .  The  number  of  completed  work 
products  (20); 

2.  The  dollar  value  of  transactions 
(40): 

3.  The  number  of  Strategic  Partners 
(20): 

4.  Operational  Quality  (20): 

•  Number  of  new  clients  (5): 

•  Number  of  Client  Service  Hours  (5); 

•  Client  Satisfaction  (5): 

•  Management  Score  (5). 
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The  minimum  performance  goals 
required  for  the  above  listed 
performance  measures  for  the  solicited 
geographic  service  area  is  outlined 
under  the  Funding  Availability  sub- 
heading for  the  geographic  service  area. 
The  minimum  performance  goals  are 
listed  on  an  annual  basis  and  will  be 
broken  out  into  quarterly  increments  by 
recipients,  within  30  days  after  the 
award,  for  actual  evaluation  purposes. 

Definitions 

Completed  Work  Product — Completed 
work  product  consists  of  work 
assignments  which  the  project  performs 
under  a  professional  engagement  of  an 
eligible  client  firm.  For  a  task  to 
constitute  completed  work  product  it  is 
necessary  that  the  task: 

(1)  Be  one  requiring  the  business 
expertise  of  the  project  staff: 

(2)  Be  agreed  to  by  the  client: 

(3)  Be  fully  completed  and  delivered 
to  the  client:  and 

(4)  Be  performed  in  a  high  quality  and 
professional  manner. 

Dollar  Value  of  Trar^sactions — The 
dollar  value  of  completed  financial 
transactions  represents  the  total 
principal  value  of  executed  contracts, 
approved  loans,  equity  financing, 
acquisitions,  mergers,  or  other  binding 
financial  agreements  secured  by  clients 
of  the  project,  with  the  assistance  of 
project  staff.  For  purposes  of  this 
performance  element,  eligible  financial 
transactions  are  those  which  have  a 
specific  dollar  value,  and  which 
increase  the  revenues  of  the  client  firm. 
expand  its  capital  base,  or  produce  some 
other  direct  commercial  benefit  for 
client  firms.  In  order  to  be  deemed 


Minimum  required  percent  of  goals  needed  for 
each  rating  category 


complete,  a  financial  transaction  must 
be  documented  by  an  executed  and 
binding  agreement  between  the  client 
firm  and  a  party  capable  of  performing 
its  obligations  under  the  terms  of  the 
agreement. 

MBDA  recognizes  that  the  financial 
obligations  evidenced  by  these 
transactions  may  be  long-term,  and 
require  performance  over  an  extended 
period.  Consequently,  it  is  not  necessary 
that  the  funds  or  other  financial  value 
specified  under  the  agreements  have 
actually  changed  hands  for  the  project 
to  receive  credit  under  this  performance 
element,  so  long  as  the  agreement  of  the 
parties  is  documented  and  binding. 

Operational  Quality — Operational 
quality  refers  to  the  quality  and 
effectiveness  of  the  project  operator's 
delivery  of  client  services,  as  evidenced 
by  the  following  performance  elements 
relating  to  the  day-to-day  management 
of  the  project: 

(1)  Number  of  new  clients: 

(2)  Number  of  client  service  hours: 

(3)  Client  satisfaction:  and 

(4)  Management  assessment. 

Client  satisfaction  will  be  determined 
through  a  consultation  process  with 
clients  of  the  individual  NABDC.  The 
consultation  will  be  used  to  rate  the 
level  of  quality  for  client  satisfaction. 

The  management  assessment  reflects 
MBDA's  own  evaluation  of  the  overall 
management  of  the  project,  based  on  the 
Agency's  internal  review  of  the  project's 
operations.  The  management  assessment 
reflects  such  areas  as  the  development 
of  written  engagement  letters  and  work 
plans,  proper  staffing,  adherence  to 
scheduled  work  hours,  recordkeeping, 
and  any  other  areas  which  MBDA  may 

Minimum  required  points  needed  for  each  rat- 
ing category 

Above  100"  

90-100  

80-90  

75-79  

70-74   

Betow  70.0  


deem  to  be  relevant  to  determinmg  the 
overall  quality  of  the  project's 
operations. 

Strategic  Partners — Strategic  partners 
are  those  organizations  with  whom  the 
recipient  enters  into  specific  agreements 
for  mutual  support.  Strategic  partners 
may  be  either  public  or  private  sector 
institutions,  must  have  a  clear  mission, 
and  must  have  a  permanent 
organizational  structure  Individuals  or 
organizations  that  have  a  loosely 
defined  structure  or  that  operate  on  an 
ad  hoc  basis  will  not  be  considered  as 
strategic  partners  for  purposes  of  this 
performance  element  MBD.A  will  have 
no  relationship  with  or  responsibility  to 
strategic  partners 

In  order  to  get  credit  for  obtaining  a 
strategic  partner,  a  project  operator  must 
prepare  a  written  agreement  identifying: 

(1)  The  responsibilities  and  duties 
which  the  project  and  the  strategic 
partner  each  agree  to  undertake: 

(2)  The  resources  which  each  party 
agrees  to  commit  to  the  partnership; 

(3)  The  goals  which  the  project  and 
the  strategic  partner  each  seek  to 
achieve  by  entering  into  the  partnership. 
and 

(4)  The  point  of  contact  within  the 
strategic  partner  organization  for  issues 
involving  the  partnership 

That  strategic  partners  will  not  be 
allowed  to  charge  and  collect  fees  for 
services  related  to  the  projeci 

Performance  Standards 

The  year-to-date  performance  of  an 
NABDC  will  be  based  on  the  following 
rating  system: 


Rating  categones 


100%  and  above* 

At  least  90%  

At  least  80% 

At  least  75%  

At  least  70% 

Below  70%  


Excellent 

Commendable 

Good 

Satisfaclory 

Marginal 

Unsatisfactory 


'Not  to  exceed  1 10*^o 
"Not  to  exceed  110  points 


Performance  Incentives 

MBDA  recognizes  and  rewards  those 
NABDCs  that  have  maintained  high 
performance  throughout  their  award 
(three  funding  periods)  NABDCs  can 
earn  additional  2  bonus  funding  periods 
without  competition  based  upon  their 
overall  actual  year-to-date  performance 
for  the  duration  of  the  award.  The 
NABDC  Performance  Standards 
outlined  above  allow  each  NABDC  with 
an  overall  "excellent"  rating  for  its 


performance  during  the  initial 
competitive  funding  period  to  qualify 
for  up  to  2  additional  funding  periods 
without  further  competition.  A  year-to- 
date  excellent  rating  for  the  first  two 
funding  periods  and  part  of  the  third 
funding  period  of  an  award  will  result 
in  "bonus  funding  periods  "  as  follows: 
•  Performance  of  at  least  25%  above 
the  minimum  goal  in  each  performance 
element  for  at  least  28  months  will 
allow  an  NABDC  to  receive  one  bonus 
funding  period  Therefore,  the  award 


can  total  up  to  four  funding  periods 
prior  to  a  required  competition. 

•  Performance  of  at  least  25%  above 
the  minimum  goal  in  each  performance 
element  for  at  least  6  months  of  the  first 
bonus  funding  period  will  allow  an 
NABDC  to  receive  a  second  bonus 
funding  period  Therefore,  the  award 
can  total  up  to  five  funding  periods 
prior  to  a  required  competition. 

No  award  may  be  longer  than  five 
funding  periods  without  competition  no 
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matter  what  an  NABDC"s  performance 
happens  to  be. 

Funding  Availability:  MBDA 
anticipates  that  a  total  of  approximately 
S188  thousand  will  be  available  in  FY 
2002  for  Federal  assistance  under  this 
program,  based  upon  Native  American 
population,  the  size  of  the  market  and 
its  need  for  MBDA  resources.  MBDA 
issues  this  ncjtice  subject  to 
appropriations  made  avaUable  under  the 
current  continuing  resolution  H.). 
Res. 74  Continuing  Appropriation 
FY2002  signed  bv  the  President, 
November  17,  2001.  P.L.  107-70.  MBDA 
anticipates  malting  this  award  provided 
that  funding  for  the  NABDC  Program  is 
continued  beyond  December  7.  2001. 
the  expiration  of  the  current  continuing 
resolution.  Issuance  of  this  award, 
however,  is  subject  to  the  future 
availability  of  fiscal  year  2002  funds  In 
no  event  will  MBDA  or  the  Department 
of  Commerce  he  responsible  for 
proposal  preparation  costs  if  this 
program  fails  to  receive  funding  or  is 
canceled  because  of  other  agency 
priorities. 

Geo^rnpbic  Service  Areas:  An 
operator  must  provide  services  to 
eligible  clients  within  its  specified 
geographic  service  area.  MBDA  has 
defined  the  service  area  for  the  award 
below.  To  determine  its  geographic 
service  areas.  MBDA  uses  states. 


counties.  Metropolitan  Areas  (MA), 
which  comprise  metropolitan  statistical 
areas  (MSA),  consolidated  metropolitan 
statistical  areas  (CMSA)  and  primary 
metropolitan  statistical  areas  (PMSA)  as 
defined  by  the  OMB  Committee  on  MAs 
(See:  attachment  to  OMB  Bulletin  99- 
04,  Revised  Statistical  Definitions  of 
Metropolitan  Areas  (MAs)  and  Guidance 
on  Uses  of  MA  Definitions  found  at 
http://\v\v\v. wbitehouse.gov/  OMB/ 
bulletins/index. html)  and  other 
demographic  boundaries  as  specified 
herein.  Services  to  eligible  clients 
outside  of  an  operator's  specified 
service  area  may  be  requested,  on  a 
case-by-case  basis,  through  the 
appropriate  MBDA  Regional  Director 
and  granted  by  the  Grants  Officer. 

Application:  New  Mexico  Statewide. 

Geographic  Service  Area:  State  of 
New  Mexico. 

Award  Mumher:  06-10-02001-01 

The  recipient  is  required  to  maintain 
its  NABDC  in  Albuquerque,  New 
Mexico.  Contingent  upon  the 
availability  of  Federal  funds,  the  cost  of 
perfornitince  for  each  of  the  three  12- 
month  funding  periods  from  January  1, 
2002  to  December  31,  2004,  is  estimated 
at  $188,000.  The  total  Federal  amount  is 
$188,000.  The  minimum  cost  share  of 
1.5%  is  not  required. 

The  minimum  goals  for  the  NABDC 
are: 


Completed  Work  Products:-\24. 

Dollar  Value  of  Transactions: 
S13. 976.471. 

Number  of  \'ew  Clients:  146. 

Number  of  Client  Service  Hours: 
2,475. 

Pre-Application  Conference:  For  the 
exact  date,  time  and  place,  contact  the 
Dallas  Regional  Office  at  (214)  767- 
8001. 

For  Further  Information  and  a  copy  of 
the  application  kit.  contact  lohn 
Iglehart.  Regional  Director. 

Matching  Requirements:  It  is  not 
required  that  an  applicant  for  an  award 
to  operate  an  NABDC  propose  a  cost- 
share  contribution.  Cost  sharing  is  the 
portion  of  the  project  cost  not  borne  by 
the  Federal  Government  However,  an 
applicant  may  propose  a  cost-share 
contribution  in  any  of  the  following  four 
means  or  a  combination  thereof:  (1) 
Cash  contributions.  (2)  non-cash 
applicant  contributions.  (3)  third  party 
in-kind  contributions,  and  (4)  client  fees 
for  services  rendered. 

If  the  NABDC  chooses  to  contribute  a 
cost-share  amount  by  charging  fees, 
there  are  policy  restrictions  with  which 
it  must  comply: 

First,  client  fees  charged  for  one-on- 
one  assistance  must  be  based  on  a  rate 
of  $100  per  hour.  Second,  the  NABDC 
must  set  fee  rates  based  on  the  following 
chart: 


Gross  receipts  of  base  client 


Base  rate 

for  services 

rendered 


Percent  of 

cost  txsme 

by  clieni 


Client  fee 
per  hour 


$0-99.999     

$10000 

10% 
20% 
30°'o 
40*'/o 
50°'c 
60°o 

$10  00 

$100  000-299  999      

$100.00 
$10000 
$100.00 
$100.00 
$100  00 

$20  00 

S300  000-999  999       

$30  00 

S1  Millton-2  999  999    

$40  00 

S3  Millior>-^  999  999  

$50  00 

S5  Million  and  Atx)ve  

$60  00 

Third,  the  NABDC  must  contribute 
cash  for  uncollected  fees  that  were 
included  as  part  of  the  cost  sharing  . 
contribution  committed  for  this  award. 
Fourth,  client  fees  applied  directiv  to 
the  award's  cost  sharing  requirement 
must  be  used  in  furtherance  of  the 
program  objectives  Fifth,  if  the  NABDC 
elects  to  charge  fees,  they  must  be 
charged  to  all  eligible  clients,  regardless 
of  minority  group  identification. 

Funding  Instrument:  Financial 
assistance  awards  will  be  in  the  form  of 
a  cooperative  agreement,  MBDA's 
substantial  involvement  with  recipients 
will  include  performing  the  following 
duties  to  further  the  NABDCs 
objectives: 

a.  Post-Award  Conference — MBDA 
shall  conduc  t  a  post-award  conference 
for  the  NABIX;  award  recipient  to 


insure  that  each  NABDC  has  a  clear 
understanding  of  the  program  and  its 
components.  The  conference  will:  (1) 
Provide  an  MBDA  Directory  for 
NABDC^s  and  orient  NABDC  program 
officers;  (2)  Explain  program  reporting 
requirements  and  procedures:  (3) 
Identify  available  resources  that  can 
enhance  the  capabilities  of  the  NABDC: 
and  (4)  Provide  detailed  information 
about  MBDA's  business  and  other 
information  systems. 

b.  Networking.  Promotion  and 
Information  Exchange — MBDA  shall 
provide  the  following:  (1)  Access  to 
business  information  systems,  which 
support  the  work  of  the  NABDC.  as 
described  in  the  Enhancing  the  NABDCs 
Through  Technology  section.  This 
information  will  be  provided  by 
MBDA's  Office  of  Information 


Technology.  The  specific  information 
systems  and  access  to  them  will  be 
provided  at  the  time  of  the  award;  (2) 
Sponsor  one  national  and  ai  least  one 
regional  conference;  (3)  Expand  the 
Phoenix  data  bank  of  Native  American- 
owned  firms  by  requiring  other  MBDA- 
funded  programs  to  provide  additional 
entries;  (4)  Promote  the  exchange  of 
business  opportunity  information 
within  the  MBDA  funded  system  using 
the  Phoenix  and  Opportunity  databases 
located  at  www.mbda.gov:  (5)  Work 
closely  with  the  NABDC  to  establish  a 
system  in  which  procurement  and 
contract  opportunities  can  be  shared 
with  the  network  of  NABDCs.  This 
system  will  include  opportunities 
identified  throughout  the  MBDA 
network  using  the  Phoenix  and 
Opportunity  databases  located  at 


Federal  Register/ Vol.  66,  No.  227 /Monday,  November  26.  2001 /Notices 


58999 


wvi-v^-.mbda.gov:  (6)  Help  promote 
special  events  to  be  scheduled  at  the 
local  community,  state  and  national 
levels  in  celebration  of  MED  Week, 
which  occurs  annually;  and  (7)  Identify- 
Federal,  state  and  local  governments, 
and  private  sector  market  opportunities 
to  the  NABDCs  using  the  Phoenix  and 
Opportunity  databases  located  at 
i^'wvi-. mbda.gov. 

c.  Project  Monitoring— MBDA  will 
systematically  monitor  the  performance 
of  the  NABDC,  This  monitoring 
includes  regular  review  of  data  input  to 
the  performance  database  system, 
assessment  of  the  end  of  the  second 
quarter  progress  report,  and  an  on-site 
review,  when  deemed  necessar>-  and 
appropriate  by  the  regional  office,  of  the 
center's  client  files  to  verify'  NABDC 
performance,  reported  assistance  and 
interviews  with  clients  assisted.  In 
consultation  with  clients  of  the 
individual  NABDC.  MBDA  will  assess 
the  Center's  effectiveness  in  providing 
business  development  services  to  their 
respective  Native  American  business 
communities,  MBDA  will  then  provide 
a  report  of  findings  and 
recommendations  for  improvement  as  a 
result  of  evaluations  and  monitoring 
visits.  MBDA  will  approve 
qualifications  of  key  NABDC  staff  and 
respond  in  a  timely  manner  to 
correspondence  requesting  MBDA 
action. 

Eligibility  Criteria:  For-profit  and  non- 
profit organizations  (including  sole- 
proprietorships),  state  and  local 
government  entities.  American  Indian 
Tribes,  and  educational  institutions  are 
eligible  to  operate  NABDCs, 

Award  Period:  The  total  award  period 
is  three  (3)  years.  Applicants  must 
submit  project  plans  and  budgets  for 
three  years  The  annual  awards  must 
have  Scopes  of  Work  that  are  clearly 
severable  and  can  be  easily  separated 
into  annual  increments  of  meaningful 
work  that  will  produce  measurable 
programmatic  objectives.  Maintaining 
the  severability  of  each  annual  funding 
request  is  necessary  to  ensure  the 
orderly  management  and  closure  of  a 
project  in  the  event  funding  is  not 
available  for  the  second  or  third  vear 
continuation  of  the  project.  Projects  will 
be  funded  for  no  more  than  one  vear  at 
a  time.  Funding  for  subsequent  vears 
will  be  at  the  sole  discretion  of  the 
Department  of  Commerce  (DoC)  and 
will  depend  on  satisfactory  performance 
by  the  recipient  and  the  availabilitv  of 
funds  to  support  the  continuation  of  the 
project.  Project  proposals  accepted  for 
funding  will  not  compete  for  funding  in 
subsequent  funding  periods  within  the 
approved  award  period.  Publication  of 
this  notice  does  not  obligate  MBDA  or 


DoC  to  award  any  specific  cooperative 
agreement  or  to  obligate  all  or  any  part 
of  available  funds. 

Proposal  Format  Requirements:  The 
structure  of  the  proposal  should  contain 
the  following  headings,  in  the  following 
order: 

I.  Table  of  Contents 

II.  Program  Narrative 

1,  Applicant  Capability 

2,  Resources 

3.  Techniques  and  Methodologies 

4.  Costs 

III.  Forms 

Pages  of  the  proposal  should  be 
numbered  consecutively. 

Evaluation  Criteria:  Proposals  will  be 
evaluated  and  applicants  will  be 
selected  based  on  the  following  criteria 

1,  Applicant  Capability  (45  points). 
The  applicant's  proposal  will  be 

evaluated  with  respect  to  the  applicant 
firm's  experience  and  expertise  in 
providing  the  work  requirements  listed 
Specifically,  the  proposals  will  be 
evaluated  as  follows: 

•  Level  of  experience  in  and 
knowledge  of  the  Native  American 
business  sector  and  strategies  for 
enhancing  its  growth  and  profitability 
(10  points); 

•  Extent  of  resources  and  professional 
relationships  within  the  corporate, 
banking  and  investment  community  that 
may  be  beneficial  to  Native  American- 
owned  firms  (10  points); 

•  Level  of  experience  and  expertise  in 
advocating  on  behalf  of  Native 
American  businesses,  both  as  to  specific 
transactions  in  which  a  Native 
American  business  seeks  to  engage,  and 
as  to  broad  market  advocacy  for  the 
benefit  of  the  Native  American 
community  at  large  (10  points);  and 

•  Assessment  of  the  qualifications, 
experience  and  proposed  role  of  staff 
who  will  operate  the  project,  including 
possessing  the  expertise  in  utilizing 
information  systems  as  contemplated 
under  the  Computer  Requirements 
section  of  this  Notice,  (15  points). 

Qualifications  of  the  project  director 
of  the  NABDC  are  of  particular 
importance  and  must  be  included  as 
part  of  the  application,  along  with  an 
original  copy  of  his/her  college 
transcript  and  a  letter  committing  to  one 
(1)  year's  service.  Position  descriptions 
and  qualification  standards  for  all  staff 
should  be  included  as  part  of  the 
application.  Applicants  must  provide  a 
copy  of  their  Articles  of  Incorporation, 
by-laws  and  IRS  501(c)(3)  non-profit 
letter  or  other  evidence  of  non-profit 
status. 

2.  Resources  (25  points). 


The  applicant's  proposal  will  be 
evaluated  according  to  the  following 
sub-criteria: 

•  Adequacy  of  the  plan  to  recruit, 
establish  and  maintain  the  network  of  3 
Strategic  Partners  (10  points). 

•  .■\dequary  of  your  plan  to 
accomplish  the  computer  hardware  and 
software  requirements  (5  points) 

•  Likelihood  of  obtaining  resources 
(not  included  as  part  of  the  cost-sharing 
arrangement)  that  will  be  used.  Include 
commitment  letters  from  those 
resources  listed  and  indicate  their 
willingness  to  work  with  the  applicant.  ^ 
These  resources  can  include  such  items 
as  computer  facilities,  voluntary  staff 
time  and  space,  and  financial  resources 
Three  to  five  letters  of  support  (with 
telephone  numbers)  from  business  or 
community  organizations  should  be 
included  from  those  resources  willing  to 
work  with  the  applicant  (10  points). 

3.  Techniques  and  Methodologies  (20 
points), 

The  applicant's  proposal  will  be 
evaluated  w  ith  respect  to  the  proposed 
action  plans  and  operation  techniques. 
Specifically,  the  proposals  will  be 
evaluated  as  follows: 

•  The  applicant's  specific  plan-of- 
action  detailing  how  each  work 
requirement,  except  for  Strategic 
Partners  which  is  addressed  under 
Resources,  will  be  met  and  how  the 
techniques  to  be  used  will  be 
implemented  The  applicant  will  be 
evaluated  on  the  effectiveness  and 
efficiency  of  use  of  all  staff  time  to 
achieve  the  work  requirements  (10 
points). 

•  Fulfillment  of  performance 
measures  will  be  evaluated  by  relating 
each  one  to  the  financial,  information 
and  market  resources  available  in  the 
geographic  service  area  to  the  applicant 
and  how  the  goals  will  be  met  (10 
points). 

4  Proposed  Budget  (10  points) 
The  applicant's  proposal  will  be 
evaluated  on  the  following  sub-criteria: 

•  Reasonableness,  allowabilitv  and 
allocability  of  costs  (10  points) 

Bonus  Points:  Proposed  cost  sharing, 
although  not  a  requirement  for  NABDC 
application,  will  be  awarded  bonus 
points  on  the  following  scale:  more  than 
D-5%— 1  point;  6-10%— 2  points;  11- 
15%— 3  points;  16-20%— 4  points:  and 
over  20% — 5  points. 

An  application  must  receive  an 
average  of  at  least  70%  of  the  total 
points  available  for  all  four  evaluation 
criterion,  in  order  for  the  application  to 
be  considered  for  funding. 

Project  Funding  Priorities  MBDA  is 
especially  interested  in  receiving 
innovative  proposals  that  focus  on  the 
following:  (i)  Identifying  and  working 
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to  eliminate  barriers  which  limit  the 
access  of  Native  American  businesses  to 
markets  and  capital:  (2)  identifying  and 
woriung  to  meet  the  special  needs  of 
Native  American  businesses  seeking  to 
obtain  large-scale  contracts  (in  excess  of 
S500.000)  with  institutional  customers; 
and  (3)  promoting  the  understanding 
and  use  of  Electronic  Commerce  by  the 
Native  American  business  community. 

•  Management  Fee 

For-profit  as  well  as  not-for-profit 
organizations  may  negotiate  their 
management  fees,  but  they  shall  not 
exceed  7%  of  total  estimated  direct 
costs  (Federal  plus  non-Federal)  for  the 
proposed  award. 

•  Program  Income 
Many  of  MBD.^'s  business 

development  services  programs  allow 
their  awardees  to  charge  a  fee  for 
services  rendered  to  clients.  Where 
applicable,  fees  are  considered  program 
income  and  shall  be  accounted  for  and 
may  be  used  to  finance  the  non-Federal 
(  ost-share  of  the  project.  Any  excess  fee 
income  shall  be  used  to  further  the 
program  purpose  in  accordance  with  the 
terms  and  conditions  of  the  award. 

Selection  Procedures 

Prior  to  the  formal  paneling  process, 
each  application  will  receive  an  initial 
screening  to  ensure  that  all  required 
forms,  signatures  and  documentation 
are  present.  Each  application  will 
receive  an  independent,  objective 
review  by  a  panel  qualified  to  evaluate 
the  applications  submitted.  MBDA 
anticipates  that  the  review  panel  will  be 
made  up  of  at  least  three  independent 
reviewers  who  review  all  applications 
based  on  thf  above  criteria.  The  review 
panel  will  evaluate  and  rank  the 
proposals  The  Director  of  MBDA  makes 
the  final  recommendation  to  the 
Department  of  Commerce  Grants  Officer 
regarding  the  funding  cf  applications, 
taking  into  account  the  following 
selection  criteria: 

1  The  evaluations  and  rankings  of  the 
independent  review  panel: 

2  The  degree  to  which  applications 
address  MBDA  priorities  as  established 
under  the  project  funding  priorities: 

J  The  availability  of  funding. 

Intprgovernmfntal  ReviPw: 
.\pplications  under  this  program  are  not 
subject  to  Executive  Order  12372. 
'■Intergovernmental  Review  of  Federal 
Programs  " 

Application  Forms  and  Package: 
.Standard  Forms  424.  Application  for 
Federal  -Assistance;  424A.  Budget 
Information-Non-Construction 
Programs;  and  424B.  Assurances-Non- 
Construction  Programs,  SF-LLL  (Rev.  7- 
97):  Department  of  Commerce  forms, 
CD-346.  Applicant  for  Funding 


Assistance.  CD-511.  Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  matters:  Drug-Free 
Workplace  Requirements  and  Lobbying, 
CD-512,  Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  may  be  obtained 
by  (1)  contacting  MBDA  as  described  in 
the  "CONTACT"  section  above;  (2)  by 
downloading  Standard  forms  at 
ViTA-w.whitehouse.gov/OMB/grants/ 
index.html:  (3)  and  Department  of 
Commerce  forms  may  be  downloaded  at 
www.doc.gov/forms:  or  (4)  by  applying 
on-line  via  the  World  Wide  Web  at 
MBDA's  web  site  located  at 
www. rnbda.gov/egrants 

Unsuccessful  Competition 

On  occasion,  competitive  solicitations 
or  competitive  panels  may  produce  less 
than  optimum  results,  such  as 
competition  resulting  in  the  receipt  of 
no  applications  or  competition  resulting 
in  all  unresponsive  applications 
received.  If  the  competition  results  in 
the  receipt  of  only  one  application,  it 
may  or  may  not  require  additional 
action  from  MBDA  depending  upon  the 
competitive  history  of  the  area,  the 
quality  of  the  application  received,  and 
the  time  and  cost  limits  involved.  In  the 
event  that  any  or  all  of  these  conditions 
arise,  MBDA  shall  take  the  most  time 
and  cost-effective  approach  available 
that  is  in  the  best  interest  of  the 
Government.  This  includes,  but  is  not 
limited  to:  (1)  Re-competition  or  (2)  Re- 
Paneling  or  (3)  Negotiation. 

Disposition  of  Unsuccessful 
Applications:  Upon  the  execution  of  an 
award  by  the  Department  of  Commerce. 
MBDA  will  notih'  the  unsuccessful 
applicants,  in  writing,  indicating  the 
winner  of  the  award  and  indicating  a 
30-day  timeframe  in  which  to  request 
return  of  the  unsuccessful  application. 
Once  this  30-day  notice  has  lapsed, 
MBDA  will  destroy  all  unsuccessful 
applications. 

Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements:  The 
Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements  contained 
in  the  Federal  Register  Notice  of 
October  1.  2001  (66  FR  49917),  are 
applicable  to  this  solicitation. 

Paperwork  Reduction  Act:  This  Notice 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act, 
which  have  been  approved  by  OMB 
under  OMB  control  numhprs  n.348- 
0043.  0348-0044,  0348-0040,  and  0348- 
0046.  Notwithstanding  any  other 


provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  current  valid  OMB  Control 
Number. 

Executive  Order  12866:  This  Notice 
was  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Dated:  November  20,  2001. 

Edith  Jett  McCloud. 

Associate  Dirvctor  for  Management,  Minority 
Business  Development  Agency. 

luanita  E.  Berry, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
[FR  Dot:.  01-29360  Filed  11-23-01;  8:45  am] 
BILLING  CODE  351 0-21 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  11 0701  A] 

Marine  Mammals;  Notice  of  Intent  to 
Prepare  an  Environmental  Assessment 
for  Issuing  a  Gray  Whale  Subsistence 
Quota  to  the  Makah  Indian  Tribe  for  the 
years  2003  through  2007 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Assessment(EA):  request 
for  written  comments. 


SUMMARY:  NMFS  announces  its 
intention  to  prepare  an  EA.  in 
accordance  with  the  National 
Environmental  Policy  Act,  to  assess  the 
impacts  of  issuing  a  subsistence  quota 
for  gray  whales  to  the  Makah  Tribe  for 
the  years  2003  through  2007.  NMFS 
solicits  comments  and  information  to 
facilitate  this  analysis. 
DATES:  Comments  and  information  must 
be  postmarked  by  January  15.  2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Chief.  Marine  Mammal 
Division  (F/PR2),  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  13th  Floor,  1315  Ea.st-West 
Hwy.  Silver  Spring.  MD  20910.  Please 
mark  the  outside  of  the  envelope  with 
"Comments  on  Gray  Whale  Analysis." 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Yates,  301-713-2322. 

SUPPLEMENTARY  INFORMATION:  At  its 
1997  annual  meeting,  the  International 
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Whaling  Commission  (IWC)  approved  a 
quota  of  620  gray  whales  for  an 
aboriginal  subsistence  harvest  for  the 
years  1998  through  2002  The  basis  for 
the  quota  was  a  joint  request  by  the 
Russian  Federation  (for  a  total  of  600 
whales)  and  the  United  States  (for  a 
total  of  20  whales).  The  subsistence  and 
ceremonial  needs  of  the  Makah  Indian 
Tribe  were  the  foundation  of  the  United 
States'  request  to  the  IWC.  On  July  12. 
2001,  NMFS  published  an  EA  on  issuing 
a  quota  to  the  Makah  Indian  Tribe  for 
a  subsistence  hunt  on  gray  whales  for 
the  years  2001  and  2002(66  FR  37641. 
July  19,  2001.)  The  EA  is  posted  on 
NMFS  website  at:  http:// 
www.nmfs.noaa.gov/prot — res/prot — 
res. html  under  "New  Arrivals". 

The  IWC's  54th  annual  meeting  is 
scheduled  for  May  of  2002.  NMFS  is 
preparing  an  EA  on  issuance  of  a  quota 
to  the  Makah  Indian  Tribe  for  a 
subsistence  hunt  on  gray  whales  for  the 
years  2003  through  2007  in  the  event 
that  the  IWC  renews  a  5-year  aboriginal 
subsistence  quota  for  grav  whales. 
NMFS  is  evaluating  the  following  four 
alternatives:  Alternative  1  -  Grant  the 
Makah  Tribe  a  quota  of  5  whales  per 
year  over  5  years  with  restrictions  that 
would  allow  a  limited  hunt  on  the  grav 
whale  summer  feeding  aggregation. 

Alternative  2-Grant  the  Makah  Tribe 
a  quota  of  5  whales  per  year  over  5  vears 
with  restrictions  to  target  the  hunt  on 
migrating  whales. 

Alternative  3-Grant  the  Makah  Tribe 
a  quota  of  5  whales  per  year  over  5  vears 
without  time  or  area  restrictions. 

Alternative  4-{No  Action )-Do  not 
grant  the  Makah  Tribe  a  quota. 

Information  Solicited 

To  ensure  that  the  review  is 
comprehensive  and  based  on  the  best 
available  information.  NMFS  is 
soliciting  information  and  comments 
from  any  interested  party  concerning 
the  issuance  of  a  gray  whale  quota  of  5 
whales  per  year  over  5  years  to  the 
Makah  Tribe  for  the  years  2003  through 
2007.  NMFS  is  particularly  interested  in 
any  new  information  on  the  affected 
environment  or  environmental 
consequences  that  has  become  available 
since  the  last  analysis  was  completed.  It 
is  requested  that  data,  information,  and 
comments  be  accompanied  bv  (1) 
supporting  documentation,  and  (2)  the 
name,  address,  and  affiliation  of  person 
submitting  data,  Following  the  issuance 
of  the  draft  EA  NMFS  will  solicit 
additional  public  input. 


Dated:  November  16,  2001. 
William  T.  Hoftarth, 

Assistant  Administration  for  Fisheries. 
National  Marine  Fisheries  Service. 
!FR  Do(    m-29390  Filed  11-23-01;  8:45  am) 
BILUNG  CODE  3510-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  11 0801 C] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Construction  of  the  East  Span  of  the 
San  Francisco-Oakland  Bay  Bridge 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption:  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  California  Department  of 
Transportation  (CALTR..\NS)  for  an 
authorization  to  take  small  numbers  of 
marine  mammals  by  harassment 
incidental  to  construction  of  a 
replacement  bridge  for  the  East  Span  of 
the  San  Francisco-Oakland  Bay  Bridge 
(SF-OBB).  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  CALTRANS  to  incidentallv 
take,  by  harassment,  small  numbers  of 
California  sea  lions.  Pacific  harbor  seals, 
and  possibly  gray  whales  in  San 
Francisco  Bay 

DATES:  Comments  and  information  must 
be  received  no  later  than  December  26, 
2001. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting.  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway.  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application, 
and  a  list  of  references  used  in  this 
document  may  be  obtained  by  writing  to 
this  address  or  by  telephoning  one  of 
the  contacts  listed  here  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet 

FOR  FURTHER  INFORMATION  CONTACT: 
Simona  Perrv  Roberts.  (301)  713-2322. 
ext  106:  or  Tina  Fahy.  (562)  980-4023 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  use.  1361  et  seq.)  direct 
the  Secretar\'  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 


marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as: 

...an  impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably  expected 
to.  and  is  not  reasonably  likely  to,  adversely 
affect  the  species  or  stock  through  effects  on 
annual  rates  of  retrruitnrmnt  or  sur\ival. 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  bv 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  number<-  of 
marine  manunals  by  harassment  The 
MMPA  defines  "harassment  '  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
("Level  A  harassment '):  or  (b)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  slock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to.  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
("Level  B  harassment"). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-dav  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals  Within  4  5  dd\s  of 
the  close  of  the  comment  period.  .NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  September  14.  2001.  NMFS 
received  a  request  from  CALTRANS 
requesting  an  Incidental  Harassment 
Authorization  (IHA)  for  the  possible 
harassment  of  small  numbers  of 
California  sea  lions  [Zaiophus 
cnhfornianus).  Pacific  harbor  seals 
(Phoca  vituhna  ricbardsu).  and  gray 
whales  (Escbrichtius  robustus) 
incidental  to  construction  of  a 
replacement  bridge  for  the  East  Span  of 
the  SF-OBB. 
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Project  Description 

The  East  Span  Project  will  provide  a 
seismically  upgraded  vehicular  crossing 
for  current  and  future  users.  The 
existing  East  Span  must  be  replaced  or 
retrofitted  because  it  is  not  expected  to 
withstand  a  maximum  credible 
earthquake  on  the  San  Andreas  (Richter 
8)  or  Hayward  (Richter  7.25)  faults,  it 
does  not  meet  lifeline  criteria  for 
providing  emergency  relief  access 
following  a  maximum  credible 
earthquake,  and  it  does  not  mee'  current 
operational  and  safety  design  standards. 

The  new  bridge  will  be  constructed 
north  of  the  existing  East  Span  and  will 
be  approximately  3.514  meters  (m)  (2.18 
mi)  long  and  approximately  70  m  (230 
ft)  wide,  including  a  15.3  m  (50  ft) 
minimum  space  between  the  east  and 
westbound  bridge  decks.  The  bridge 
decks  will  be  side-by-side,  except  for 
the  double  deck  portion  between  the 
existing  Verba  Buena  Island  (YBl) 
tunnel  and  the  transition  structures 
where  the  double  deck  structure 
becomes  two  parallel  structures.  Each 
deck  will  consist  of  five  traffic  lanes  and 
inside  and  outside  shoulders.  The  traffic 
lanes  will  be  3.6  m  (12  ft)  wide  with  3 
m  (10  ft)  wide  shoulders.  A  bicycle/ 
pedestrian  path  will  be  constructed  on 
the  south  side  of  the  eastbound 
structure  and  will  be  4.7  m  (15.5  ft) 
wide.  The  East  Span  Project  would  also 
replace  the  eastbound  on-ramp  on  YBI. 
The  existing  ramp  needs  to  be 
dismantled  to  construct  the  new  bridge. 
The  ramp  would  be  rebuilt  and  would 
meet  current  design  and  safety 
standards 

The  foundations  for  the  piers  of  the 
replacement  East  Span  will  consist  of 
large  diameter  steel  pipe  piles  that  will 
be  driven  into  the  Bay  floor  Current 
plans  anticipate  driving  a  total  of  189 
2.5  m  (8.2  ft)  diameter  piles  and  70  1.8 
m  (5.9  ft)  diameter  steel  pipe  piles.  Each 
pile  is  expected  to  consist  of  two  or 
more  segments;  the  first  segment  will  be 
driven  to  an  established  depth,  then  the 
next  segment(s)  will  be  welded  on  and 
driven  in  succession  until  the  pile  is 
driven  to  its  final  or  "tip"  depth  (or 
elevation).  However,  the  contractor 
could  choose  to  drive  the  piles  in  one 
piece.  Some  piles  will  be  battered, 
meaning  that  they  will  be  driven  in  at 
an  angle,  essentially  splaying  out  from 
the  pier  to  provide  additional  stability. 
The  rest  would  be  vertical  piles.  The 
larger  piles  will  support  the  skyway  and 
main  span  sections  of  the  replacement 
bridge;  they  will  be  driven  to  depths 
ranging  from  about  -66  m  to  about  -108 
m  (-256  ft  to  -358  ft),  with  most  being 
driven  to  about  -95  m  (-312  ft).  The 
smaller  diameter  piles  will  support  the 


Oakland  Touchdown  structures;  they 
will  be  driven  to  "tip"  depth  ranging 
from  about  -41  m  to  about  -65  m  (-135 
ft  to -213  ft). 

Due  to  the  untested  nature  of  large 
hammers  and  piles  in  San  Francisco 
Bay.  a  pile  installation  demonstration 
was  conducted  in  October  through 
December  of  2000.  This  Pile  Installation 
Demonstration  Project  (PIDP)  was  an 
investigation  that  provided  an 
opportunity  to  gather  information  on 
construction  activities  and  potential 
impacts  to  marine  life.  CALTRANS 
obtained  an  IHA  from  NMFS  for  the 
PIDP.  which  established  a  safety  zone 
around  each  pile  driving  site  where 
underwater  sound  pressure  levels 
(SPLs)  were  anticipated  to  equal  or 
exceed  190  decibels  (dB)  re  1  micro- 
Pascal  (micro-Pa)  with  a  maximum  root 
mean  square  sound  pressure  level 
averaged  over  a  31  millisecond  time 
frame  (RMS  (impulse)).  This  IHA  also 
included  several  other  stipulations 
about  pile  driving  operations  and 
requirements  for  marine  mammal 
monitoring  and  reporting.  During  the 
PIDP.  3  large  steel  piles  each  required 
approximately  5  hours  total  driving  time 
to  reach  the  specified  "tip"  depth. 

Based  on  the  PIDP  experience,  it  is 
expected  that  the  259  in-Bay  piles  could 
require  about  1,300  hours  of  total  pile 
driving  time.  However,  the  contractor 
will  be  allowed  to  drive  simultaneously 
at  multiple  locations.  Furthermore,  it  is 
possible  that  piles  necessary  for  the  YBI 
portion,  the  skyway,  and  the  Oakland 
approach  structures  would  be  driven 
simultaneously.  Pile  driving  will  he 
allowed  only  from  7  AM  to  7  PM.  7  days 
a  week. 

In  addition  to  in-Bay  pile  driving,  the 
East  Span  Project  will  include  pile 
driving  on  YBI  for  construction  of  the 
YBI  transition  stnactures  on  the 
northeastern  side  of  the  island.  The 
piles  will  be  steel  driven  piles,  which 
are  conventionally  used  in  building 
construction.  Unlike  in-Bay  pile  driving 
which  may  require  hammer  energy 
levels  up  to  1,700  kilojoules  (kj),  pile 
driving  activity  on  YBI  will  require 
hammer  energy  levels  less  than  100  kj. 
A  total  of  approximately  2,950  piles  will 
be  needed  to  support  the  YBI  transition 
structures.  Each  pile  will  require  about 
30  minutes  of  driving  time:  therefore,  it 
is  estimated  that  the  East  Span  Project 
will  include  a  total  of  about  1,500  hours 
of  driving  time  for  piles  on  YBI. 

To  construct  all  permanent  structures, 
contractors  will  install  piles  to  found 
temporary  structures,  supports, 
falsework,  a  barge  dock  and  trestles. 
These  temporary  sLiuciuies  are  required 
to  facilitate  construction  and  support 
the  permanent  structures  until  they  are 


self-supporting.  Since  the  temporary 
structures  will  be  contractor  designed, 
their  exact  nature  (size,  type,  quantity, 
etc.)  will  not  be  known  until  the 
contractors  submit  their  plans  to 
CALTRANS.  While  the  number  of  piles 
placed  to  found  the  structures  will  be 
large,  it  is  expected  that  they  will  be  of 
a  smaller  size  than  the  permanent 
structures  since  they  are  temporary  and 
are  not  designed  for  traffic  or  seismic 
loading.  There  may  be  1,000  to  2.000 
temporary'  piles.  These  piles  are 
expected  to  be  0.5  m  (18  in)  to  0.9  m  (36 
in)  in  diameter  and  12  m  (40  ft)  to  30 
m  (100  ft)  long.  Driving  time  for  each 
pile  is  likely  to  be  3  to  5  hours. 

The  East  Span  Project  would  take  7 
years  to  complete,  plus  2  years  to 
remove  the  existing  East  Span.  Seismic 
safety  and  lifeline  criteria  would  be 
achieved  for  westbound  traffic  4  years 
after  the  start  of  construction  and.  for 
eastbound  traffic.  5  years  after  the  start 
of  construction.  Construction  is 
scheduled  to  begin  in  early  2002.  For 
more  detailed  description  on  the  work 
proposed  by  CALTRANS.  please  refer  to 
the  CALTRANS  application  and/or  the 
Final  Environmental  Impact  Statement 
(FEIS)  prepared  by  the  Federal  Highway 
Administration  (FHWA). 

Description  of  the  Marine  Mammals 
Potentially  Affected  by  the  Activity 

General  information  on  California  sea 
lions,  Pacific  harbor  seals,  gray  whales 
and  other  marine  mammal  species 
found  in  California  waters  can  be  found 
in  Forney  et  al.  (2000)  and  Barlow  et  al. 
(1998).  The  marine  mammals  most 
likely  to  be  found  in  the  SF-OBB  area 
are  the  California  sea  lion  and  Pacific 
harbor  seal.  From  December  through 
May  gray  whales  may  also  be  present  in 
the  SF-OBB  area. 

California  Sea  Lions 

While  there  is  evidence  that 
California  sea  lions  historically  used  the 
Bay,  they  are  rarely  obser\'ed  hauled  out 
in  the  Bay  (Bauer.  1999).  However,  since 
at  least  1987.  sea  lions  have  been 
observed  occupying  the  docks  near  Pier 
39  in  San  Francisco,  approximately  5.7 
km  (3.5  mi)  from  the  project  site.  Pier 
39  has  now  become  a  regular  haul-out 
site  for  California  sea  lions.  Currently, 
no  other  California  sea  lion  haul-out 
sites  have  been  identified  in  the  Bay. 
Approximately  85  percent  of  the 
animals  hauled  out  at  the  Pier  39  site 
are  males,  and  no  pupping  has  been 
observed  at  this  site  or  any  other  site  in 
the  Bay  (Lander  pers.  comm.  to 
CALTRANS.  1999). 

The  number  of  California  sea  lions 
hauled  out  at  Pier  39  ranged  from  63  to 
737  in  1998  and  from  5  to  906  in  1997 
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(Marine  Mammal  Center,  Sausalito 
data).  For  both  years,  the  lows  occurred 
in  June  and  the  highs  occurred  in 
August.  Most  recently,  831  sea  lions 
were  observed  on  K  dock  at  Pier  39  in 
October  1999.  The  trend  in  aimual 
movement  is  for  sea  lions  to  first  appear 
at  the  site  after  returning  from  the 
Channel  Islands  breeding  area  (over  483 
km  or  300  mi  to  the  southwest)  at  the 
beginning  of  August  (Bauer.  1999). 
Around  late  winter,  the  sea  lions  travel 
south  to  the  breeding  grounds,  and 
numbers  at  the  Bay  haul-out  site 
decline.  The  lowest  numbers  of  sea 
lions  at  the  Pier  39  haul-out  are  usually 
observed  from  May  through  July. 
However,  the  number  of  sea  lions  at  the 
haul-out  site  fluctuates  quite  a  bit 
throughout  the  year  and  even  from  one 
week  to  the  next.  For  example,  in  June 
of  1998.  a  maximum  of  574  sea  lions 
was  obser\ed  on  June  7"'  while  a  low- 
count  of  63  was  observed  on  June  25"' 
(Lander  pers.  comm.  to  CALTRANS, 
1999). 

While  little  information  is  available 
on  the  foraging  patterns  of  California  sea 
lions  in  the  Bay,  individual  sea  lions 
have  been  observed  feeding  in  the 
shipping  channel  to  the  south  of  YBI  on 
a  fairlv  regular  basis  (Grigg  pers.  comm. 
to  C^LtILANS,  1999).  Foraging  by  sea 
lions  that  utilize  the  Pier  39  haul-out 
site  primarily  occurs  in  the  Bay,  where 
they  feed  on  prey  items  such  as  Pacific 
herring,  northern  anchovy  and  sardines 
(Hanni,  1995). 

Pacific  Harbor  Seals 

Pacific  harbor  seals  are  the  only 
species  of  marine  mammal  that  breed 
and  bear  young  in  the  Bay  (Howorth  and 
Abbott.  1999).  There  are  12  haul-out 
sites  and  rookeries  in  the  Bay  and  of 
those,  only  eight  are  used  by  more  than 
a  few  animals  at  a  time.  Only  three  sites 
in  the  Bay  are  regularly  used  by  more 
than  40  harbor  seals  at  any  one  time; 
these  are  Mowry  Slough,  located  in  the 
South  Bay,  YBI.  and  Castro  Rocks, 
located  in  the  Central  Bay  (Spencer. 
1997).  The  three  closest  haul-out  sites  to 
the  project  location  are  at  YBI.  Angel 
Island,  and  Castro  Rocks.  The  most 
recent  aerial  harbor  seal  count, 
conducted  by  D.  Hanan  of  the  California 
Department  of  Fish  and  Game,  found 
477  individuals  in  the  Bay  (Greene, 
pers.  comm.  to  CALTRANS.  1999).  It  is 
important  to  note  that  not  all  harbor 
seals  were  counted,  as  some  may  have 
been  under  water  during  the  survey. 

Harbor  seals  are  present  in  the  Bay 
year-round  and  use  it  for  foraging, 
resting  and  reproduction.  Peak  numbers 
of  hauied-out  harbor  seals  var)-  by  haul- 
out  site  depending  on  the  season. 
Results  of  a  study  of  39  radio-tagged 


harbor  seals  in  the  Bay  found  that  most 
active  diving  occurred  at  night  and  a 
majority  of  the  diving  time  was  spent  in 
seven  feeding  areas  in  the  Bay  The  two 
feeding  areas  located  closest  to  the 
project  site  are  just  to  the  south  of  YBI 
and  north  of  Treasure  Island.  This  study 
also  found  that  the  seals  dove  for  a 
mean  time  of  0.50  minutes  to  3.33 
minutes.  Mean  surface  intervals  or  the 
mean  time  the  seals  spent  at  the  surface 
between  dives  ranged  from  0.33  minutes 
to  1  04  minutes  Mean  haul-out  periods 
ranged  from  80  minutes  to  24  hours 
(Hary^ey  and  Torok,  1994). 

Pupping  season  in  the  Bay  begins  in 
mid-March  and  continues  until  about 
mid-May  Pups  nurse  for  only  4  weeks 
and  mating  begins  after  pups  are 
weaned.  In  the  Bay.  mating  occurs  from 
April  to  July  and  molting  season  is  from 
June  until  August  (Schoenherr.  1995; 
Kopec  and  Har\'ey.  1995). 

Pacific  Harbor  Seal  Haul-Out  Sites  in 
the  Vicinity  of  the  East  Span  Project 

YBI  is  located  in  the  Central  Bay. 
adjacent  to  man-made  Treasure  Island 
The  SF-OBB  passes  through  a  tunnel  on 
YBI.  An  important  harbor  seal  haul-out 
is  located  on  a  rocky  beach  on  the 
southwest  side  of  YBI  (Kopec  and 
Harvey.  1995)  Harbor  seal  re-sightings 
at  the  YBI  haul-out  site  indicate  long- 
term  usage  of  the  site  (Spencer.  1997). 
Pile  driving  activity  for  the  East  Span 
Project  will  be  performed  on  the 
northwest  side  of  YBI  and  in  the  San 
Francisco  Bay.  between  the  northwest 
side  of  the  island  to  the  Oakland 
Touchdown  area.  The  harbor  seal  haul- 
out  site  is  located  about  450  m  (1.476  ft) 
from  the  closest  planned  pile  driving 
activity  on  land  and  about  950  m  (3.117 
ft)  from  the  closest  planned  pile  driving 
activity  in  the  Bay. 

Harbor  seals  haul  out  year-round  on 
YBI.  but  it  is  not  considered  a  pupping 
site  as  no  births  have  been  observed 
there.  Occasionally,  pups  have  been 
seen  at  an  average  of  1  pup  per  year, 
though  more  recently.  7  pups  were 
obsened  at  one  time  in  May.  1999  (San 
Francisco  State  University  unpublished 
records.  1998-9).  In  a  study  of  the  haul- 
out  site  conducted  between  1989  and 
1992.  males  comprised  83.1  percent  of 
the  seals  whose  gender  could  be 
determined  (Spencer.  1997).  Peak 
numbers  of  harbor  seals  at  this  haul-out 
site  have  been  observed  from  November 
to  February.  The  maximum  reported 
number  of  seals  hauled  out  at  one  time 
is  344.  counted  in  January'  1992  (Kopec 
and  Harvey.  1995).  More  recently,  the 
number  of  seals  counted  at  YBI  ranged 
from  0  to  296  for  the  period  May  1998 
to  January  1999.  Mean  monthly  counts 
for  the  same  period  range  from 


approximately  15  in  September  1998  to 
107  in  June  1999  (San  Francisco  State 
University,  unpublished  rec:ords  1998- 
1999).  The  abundance  of  harbor  seals  at 
this  site  during  the  winter  months  likely 
coincides  with  the  presence  of 
spawning  Pacific  herring  near  the 
island 

Angel  Island  is  a  small  haul-out  site 
located  approximately  7  4  km  (4  6  mi) 
from  the  project  site.  A  maximum  count 
of  15  seals  was  observed  in  the  1980s 
and  most  recently,  six  harbor  seals  were 
seen  in  1989  No  pupping  has  been 
observed  at  the  site. 

The  next  closest  haul-out  site  in  the 
Bay  is  approximately  14  km  (8.7  mi) 
away  at  Castro  Rcx;ks.  near  the 
Richmond  end  of  the  Richmond-San 
Rafael  Bridge  The  Castro  Rocks  haul- 
out  site  is  a  recognized  pupping  site  A 
maximum  of  176  harbor  seals  were 
observed  at  Castro  Rocks  in  October 
1999  (San  Francisco  State  University 
unpublished  records.  1998-99). 

Gray  Whales 

The  vast  majority  of  all  gray  whales 
are  found  in  the  Pacific  Ocean  along  the 
western  coastline  of  North  America. 
Here,  they  spend  their  winters  in  the 
waters  off  Baja  California  and  migrate 
more  than  9.000  kilometers  (5.600 
miles)  north  to  spend  their  summers 
north  of  Alaska.  They  are  typicallv  seen 
off  the  California  coastline  from 
December  through  May  as  they  migrate 
northward  to  the  Bering  and  Chukchi 
Seas,  and  again  in  the  return  trip  to  Baja 
California. 

Gray  whales  have  been  sightt  !  more 
frequently  in  recent  years  in  San 
Francisco  Bay  Reduced  food  supply  in 
the  Bering  Sea  has  been  suspected  as  the 
most  probable  cause.  Gray  whales  have 
been  sighted  in  the  Bav  in  areas  off 
Sausalito  in  Richardson  Bay  and  the  tip 
of  the  Tiburon  Peninsula 
(approximately  1 1  km  or  7  mi  northwest 
of  the  project  area)  and  as  far  south  as 
the  San  Bruno  Shoals  area 
(approximately  23  km  or  14  mi 
southwest  of  the  project  area).  Gray 
whales  ha\'e  been  observed  foraging  in 
these  areas.  Sightings  in  the  Bay  have 
typically  been  made  from  December 
through  .May.  during  the  whales'  coastal 
migration  Calves  may  be  expected 
during  the  migration  north  with  mothers 
in  March  and  May  Most  recently,  in 
February  2001 .  a  pod  of  gray  whales  was 
obser\'ed  near  the  Dumbarton  Bridge  in 
the  South  Bay 

Gray  whales  heading  to  the  San  Bruno 
Shoals  area  would  pass  beneath  the  SF- 
OBB.  It  is  likely  that  some  of  the  whales 
that  enter  the  Bay  would  swim  through 
the  two  deep-water  shipping  channels 
beneath  the  West  Spans  of  the  bridge. 
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Though  the  number  of  sightings  of  gray 
whales  to  the  east  of  YBI  and  in  the 
immediate  vicinity  of  the  SF-OBB  are 
low,  they  are  not  precluded  from 
swimming  there  to  reach  the  San  Bruno 
Shoals  area  or  foraging  near  or  in  these 
areas  in  the  future. 

Potential  EfiEects  on  Marine  Mammals 
and  Their  Habitat 

At  this  time,  NMFS  considers  that 
underwater  SPLs  above  190  dB  re  1 
micro-Pa  RMS  (impulse)  could  cause 
temporary  hearing  impairment  (Level  B 
harassment]  in  harbor  seals  and  sea 
lions  and  SPLs  above  180  dB  re  1  micro- 
Pa  RMS  (impulse)  could  cause 
temporary  hearing  impairment  (Level  B 
harassment)  in  whales  (Fahy,  personal 
communication  2001).  The  effects  of 
elevated  SPLs  on  marine  mammals  may 
include  avoidance  of  an  area,  tissue 
rupture,  hearing  loss,  disruption  of 
echolocation,  masking,  habitat 
abandonment,  aggression,  pup/calf 
abandonment,  and  annoyance 
Therefore,  CALTRANS  has  determined 
that  the  pile  driving  outlined  in  the 
project  description  has  the  potential  to 
harass  California  sea  lions.  Pacific 
harbor  seals,  and  gray  whales  that  may 
be  swimming,  foraging,  or  resting  in  the 
project  vicinity. 

During  the  2-month  PIDP  construction 
period,  sound  measurements  were  taken 
during  pile  driving  of  three  piles,  and 
marine  mammals  were  monitored  at  the 
project  site  and  at  the  harbor  seal  haul- 
out  site  on  YBI.  Results  of  observable 
effects  of  the  PEDP  on  marine  mammals 
is  summarized  in  the  Marine  Mammal 
Impact  Assessment  Report  prepared  by 
CALTRANS  in  August  2001 
(CALTRANS  2001).  More  specifically, 
the  demonstration  provided  CALTRANS 
an  opportunity  to  measure  resulting 
SPLs  both  in  air  and  under  water,  record 
impacts  to  marine  mammals  and 
experiment  with  measures  to  reduce 
harm  to  marine  mammals.  Sixty-eight 
pinnipeds  (55  harbor  seals  and  13  sea 
lions)  were  sighted  during  monitoring 
activities.  Of  this  total,  57  pinnipeds  (47 
harbor  seals  and  10  sea  lions)  were  seen 
during  non-pile  driving  activities.  Only 
eight  harbor  seals  and  three  sea  lions 
were  observed  near  the  PIDP  site  during 
actual  pile  driving,  which  totaled  12 
hours  and  51  minutes.  In  addition,  up 
to  85  harbor  seals  per  monitoring  period 
hauled  out  at  the  semi -protected  cove 
on  the  southwestern  side  of  YBI, 
approximately  1,500  m  (4,920  ft)  from 
the  pile-driving  area.  No  gray  whales 
were  observed. 

The  East  Span  Project  is  not  expected 
to  result  in  any  significant  impacts  to 
marine  mammal  habitat.  Short-term 
impacts  will  include  the  minimal 


disturbance  of  the  sediment  where  the 
channels  are  dredged  for  barge  access 
and  where  individual  bridge  piers  are 
constructed.  Long-term  impacts  to 
marine  mammal  habitat  will  be  limited 
to  the  footprint  of  the  piles  and  the 
obstruction  they  will  create  following 
installation.  However,  this  impact  is  not 
considered  significant  as  the  marine 
mammals  can  easily  swim  around  the 
piles  of  the  new  bridge,  as  they 
currently  swim  around  the  existing 
bridge  piers 

California  Sea  Uons 

Of  the  1 3  total  sea  lions  observed 
during  the  PIDP  construction  period, 
three  individual  sea  lions  were  observed 
in  the  PIDP  construction  site  within  and 
beyond  the  500-m  (1,640-ft)  safety  zone 
during  the  actual  driving  of  piles.  The 
three  sea  lions  rapidly  swam  and 
porpoised  out  of  the  area  when  pile 
driving  began,  indicating  possibly:  (1) 
increased  sensitivity  to  the  pile  driving 
noise  in  air  and/or  water,  (2)  less 
conditioning  to  anthropogenic  noise,  or 
(3)  a  difference  of  the  level  of  sound 
received  by  the  sea  lions  resulting  from 
varying  human,  environmental 
(ambient)  and  hammer  magnitude  or 
conditions  at  the  time  of  pile  driving. 
Alternatively,  since  the  three  sea  lions 
were  present  at  the  start  of  pile  driving, 
their  response  could  indicate  that  they 
were  startled  by  the  noise  (SRS 
Technologies,  2001).  The  frequency  and 
duration  of  the  noise  and  whether 
underwater  or  airborne  sounds  start 
suddenly  or  gradually,  creating  a 
ramping  effect  (as  usually  performed  for 
the  PIDP),  may  also  influence  the 
behavior  of  these  mammals.  However, 
none  of  these  factors  could  be  explored 
in  detail  within  the  scope  of  the 
demonstration  project. 

Noise  levels  rrom  the  East  Span 
project  within  and  beyond  a  500-m 
(1,640-ft)  safety  zone  are  not  expected  to 
result  in  harassment  of  the  sea  lions 
hauled  out  at  Pier  39  as  SPLs  would 
attenuate  to  below  harassment  levels  by 
the  time  they  reach  the  haul-out  site,  5.7 
kilometers  (3.5  miles)  from  the  project 
site. 

Pacific  Harbor  Seals 

The  Richmond  Bridge  Harbor  Seal 
Survey  is  currently  gathering  data  on 
harbor  seals  at  the  Castro  Rocks  and  YBI 
haul-out  sites  as  part  of  the  San  Rafael- 
Richmond  Bridge  Seismic  Retrofit 
Project  monitoring  program  (see  66  PR 
49165.  September  26,  2001).  A  total  of 
55  harbor  seals  were  observed  in  the 
vicinity  of  the  PIDP  site  during  the  2  V2- 
month  construction  period.  Of  this  total, 
47  ware  observed  during  non-pile 
driving  activities  and  eight  harbor  seals 


were  observed  during  actual  pile 
driving.  The  eight  harbor  seals,  which 
were  sighted  within  the  500  m  (1,640  ft] 
safety  zone,  seemed  to  observe  the 
activities  around  the  barge  during  pile 
driving  while  swimming  in  and  out  of 
the  safety  zone,  but  did  not  show  any 
avoidance  response  during  pile  driving. 
Additional  observations  during  the  PIDP 
showed  that  harbor  seals  at  YBI 
increased  in  number  during  low  tide, 
and  responded  to  activities  unrelated  to 
pile  driving  activities  such  as  helicopter 
noise,  boat  traffic  and  kayakers.  with 
head  alerts  or  flushing  of  the  site  when 
startled  or  disturbed. 

Pile  driving  could  potentially  harass 
those  harbor  seals  that  are  in  the  water 
closer  to  the  project  site,  whether  their 
heads  are  above  or  below  the  surface. 
Since  no  response  was  observed  from 
harbor  seals  in  the  water  at  YBI  during 
the  PIDP  project  except  for  initial 
reaction  from  airborne  noise  during 
driving  of  unattenuated  Pile  lA,  it  is 
likely  that  underwater  SPLs  resulting 
from  pile  driving  activity  at  a  distance 
of  about  1,500  m  (4,920  ft)  or  greater 
would  be  sufficiently  attenuated  at  the 
haul-out  site.  It  is  unknown  whether 
piles  driven  closer  to  YBI  would  result 
in  underwater  SPLs  that  would  disturb 
harbor  seals  at  the  haul-out  site.  It  is 
estimated  that  a  fraction  of  the  seals 
hauled  out  at  YBI  would  potentially  be 
in  the  water  and  close  to  the  project  site 
during  pile  driving  activities.  Potential 
harassment  would  only  occur  during 
those  times  when  piles  are  being 
hammered,  which  will  include  a  total  of 
approximately  1,300  hours  of  in-Bay 
pile  driving  and  approximately  1,500 
hours  of  pile  driving  on  YBI  over  the  9- 
year  construction  period.  The  number  of 
harbor  seals  that  could  potentially  be 
harassed  during  the  East  Span  Project 
would  vary  based  on  the  location  of  pile 
driving  activity  and  the  proximity  of  the 
seals  to  the  pile  driving  site. 

Harbor  seals  on  the  YBI  haul-out  site 
are  commonly  subjected  to  high  levels 
of  disturbance,  primarily  from 
watercraft.  This  is  particularly  true 
during  the  summer,  when  the  numbers 
of  small  boats,  jet  skis,  kayaks,  etc.,  in 
San  Francisco  Bay  increase  (San 
Francisco  State  University,  1999b]. 
Abandonment  of  the  haul-out  site  is  not 
anticipated  as  sound  levels  from  pile 
driving,  both  in  water  and  in  air,  are 
expected  to  attenuate  sufficiently  by  the 
time  they  reach  the  site.  Although 
harbor  seal  pups  have  been  observed  at 
the  YBI  haul-out  site,  it  is  not  a 
recognized  pupping  site.  Therefore,  no 
significant  impacts  on  species 
recruitment  are  anticipated. 
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Gray  Whales 

No  gray  whales  were  observed  during 
the  PIDP.  However,  gray  whales  can  be 
expected  in  the  Bay  in  increasing 
numbers  from  December  through  May 
during  their  winter  migration  to  and 
from  Alaska.  Noise  from  the  pile  driving 
activities  therefore  may  affect  gray 
whales  swimming  toward  the  southern 
San  Bruno  Shoals  region. 

Behavioral  responses  of  gray  whales 
to  noise  can  include  avoidance,  startle 
response,  and  complete  abandonment  of 
an  area.  Noi.se  may  elicit  short-term 
disruptions  of  normal  activities  similar 
to  seals,  such  as  startle  response, 
agitation,  stress,  and  cessation  of 
foraging  activities.  Most  evidence 
suggests  that  whales  will  avoid  loud 
noises,  which  may  result  in  a  temporary 
displacement  of  the  animal  from  typicaJ 
foraging  or  traveling  areas.  Although  it 
is  uncertain  whether  gray  whales  will  be 
affected  by  SPLs  generated  by  pile 
driving  during  the  East  Span  Project, 
observations  and  research  from  the  past 
3  years  (1999-2001)  indicate  that  fewer 
than  10  gray  whales  have  been  sighted 
in  the  Bay  on  any  particular  dav  (Oliver 
personal  communication.  2001).  The 
number  of  gray  whales  present  in  the 
Bay  may  increase  in  the  future,  since  in 
recent  years  there  have  been  more 
frequent  sightings  of  gray  whales  in  the 
Bay  during  their  migration  period. 
Whether  these  whales  will  be  in  close 
proximity  to  the  construction  area  for 
any  period  of  time  is  unknown  at  this 
time.  The  primary  concern  is  for  whales 
passing  by  YBI  on  the  west  or  east  sides 
while  traveling  to  San  Bruno  Shoals. 

Mitigation 

Establishment  of  Safety/Buffer  Zones 

Prior  to  commencement  of  any  pile 
driving,  a  preliminary  500-m  (1,640-ft) 
radius  safety  zone  for  pinnipeds 
(California  sea  lions  and  Pacific  harbor 
seals)  will  be  established  around  the 
pile  driving  site,  as  it  was  for  the  PIDP. 
The  safety  zone  is  intended  to  include 
all  areas  where  the  underwater  SPLs  are 
anticipated  to  equal  or  exceed  190  dB  re 
1  mPa  RMS  (impulse).  Once  pile  driving 
begins,  SPLs  will  be  recorded  at  the  500- 
m  (1.640-ft)  contour  The  safety  zone 
radius  for  pinnipeds  will  then  be 
enlarged  or  reduced,  depending  on  the 
actual  recorded  SPLs.  A  180-dB  re  1 
mPa  RMS  (impulse)  safety  zone  for  gray 
whales  will  be  established  for  pile 
driving  occurring  during  the  gray  whale 
migration  season  from  December 
through  May. 

Observers  on  boats  will  survey  the 
safety  zone  tn  pninrp  that  nn  marine 
mammals  are  seen  within  the  zone 
before  pile  driving  of  a  pile  segment 


begins.  If  marine  mammals  are  found 
within  the  safety  zone,  pile  driving  of 
the  segment  will  be  delayed  until  thev 
move  out  of  the  area.  If  a  marine 
mammal  is  seen  above  water  and  then 
dives  below,  the  contractor  will  wait  15 
minutes  and  if  no  marine  mammals  are 
observed  in  that  time  it  will  be  assumed 
that  the  animal  has  moved  beyond  the 
safety  zone.  This  15-minute  criterion  is 
based  on  scientific  evidence  that  harbor 
seals  in  San  Francisco  Bay  dive  for  a 
mean  time  of  0  50  minutes  to  3.33 
minutes  (Han-ey  and  Torok.  1994).  Due 
to  the  limitations  of  monitoring  from  a 
boat,  there  can  be  no  assurance  that  the 
zone  will  be  devoid  of  all  marine 
mammals, 

Once  the  pile  driving  of  a  segment 
begins  it  cannot  be  stopped  until  that 
segment  has  reached  its  predetermined 
depth  due  to  the  nature  of  the  sediments 
underlying  San  Francisco  Bay.  If  pile 
driving  stops  and  then  resumes,  it 
would  potentially  have  to  occur  for  a 
longer  time  and  at  increased  energy- 
levels.  In  sum.  this  would  simplv 
amplify  impacts  to  marine  mammals,  as 
they  would  endure  potentially  higher 
SPLs  for  longer  periods  of  time.  Pile 
segment  lengths  and  wall  thickness 
have  been  specially  designed  so  that 
when  work  is  stopped  between 
segments  (but  not  during  a  single 
segment),  the  pile  tip  is  never  resting  in 
highly  resistant  sediment  layers. 
Therefore,  because  of  this  operational 
situation,  if  marine  mammals  enter  the 
safety  zone  after  pile  driving  of  a 
segment  has  begun,  pile  driving  will 
continue  and  marine  mammal  observers 
will  monitor  and  record  their  numbers 
and  behavior. 

A  500-m  (1.640-ft)  no-entry  buffer 
zone  will  be  established  around  the 
haul-out  site  on  YBI  to  minimize  the 
impact  of  project-related  vessel  traffic 
during  the  East  Span  Project  on  marine 
mammals.  This  buffer  zone  will  be 
established  in  coordination  with  the 
U.S.  Coast  Guard  (USCG).  The  buffer 
zone  will  be  delineated  with  USCG- 
compliant  brightlv  colored  temporarv 
buoys.  CALTR,\NS  will  establish  strict 
standards  on  vessel  speed  for  all  project- 
related  crafts  traveling  in  the  Bay. 

Compliance  with  Equipment  Noise 
Standards 

To  mitigate  noise  levels  and. 
therefore,  impacts  to  California  sea 
lions.  Pacific  harbor  seals,  and  gray 
whales,  all  construction  equipment  will 
comply  as  much  as  possible  with 
applicable  equipment  noise  standards  of 
the  U.S.  Environmental  Protection 
Agency,  and  all  construction  equipment 
will  have  noise  control  devices  no  less 


effective  than  those  provided  on  the 
original  equipment. 

Barrier  Systems 

CALTR^\NS  proposes  to  utilize  a 
"marine  pile-driving  energy  attenuator" 
during  all  pile  driving  activities  in  an 
attempt  to  reduce  overall  sound  levels 
(Mara  Melandry.  personal 
communication  2001)  This  attenuator 
system  would  consist  of  an  air  bubble 
curtain,  similar  to  the  system  tested 
during  the  PIDP.  The  PIDP  air  bubble 
attenuator  system  consisted  of  a  piping 
system  ring  that  was  submerged  to  the 
Bay  floor  where  it  encircled  the  pile 
template  and  was  supplied  air  from  a 
compressor  at  the  surface.  Wursig  e^  al 
(2000)  used  a  similar  system  for 
attenuating  noise  received  bv  dolphins 
during  pile  driving  activities  for  an 
airport  expansion. 

Monitoring 

Before  issuance  of  an  IHA.  a  mammal 
monitoring  plan  must  be  prepared  and 
approved  by  NNiFS  prior  to  the  start  of 
the  East  Span  Pro|ect  The  complete 
monitoring  plan  must  include:  (1)  a 
description  of  the  proposed  survey 
techniques  that  would  be  used  to 
determine  the  movement  and  activity  of 
marine  mammals  near  the  construction 
areas;  and  (2)  scientific  rigor  that  will 
allow  NMFS  to  verif>-  that  any  impacts 
on  marine  mammal  populations  from 
this  specific  activity  are  small  m 
number  and  negligible. 

Visual  Obsenations 

NMFS  will  require  safety  zone 
monitoring  during  all  active  pile  driving 
and  for  a  period  of  time  (yet  to  be 
established)  before  the  entire  East  Span 
Project  begins.  Monitoring  of  the 
pinniped  and  cetacean  safety  zones  will 
be  conducted  by  a  minimum  of  three 
qualified  NMFS-approved  obser\'ers  for 
each  safety  zone  The  c)bser\ers  will 
begin  monitoring  at  least  30  minutes 
prior  to  startup  of  the  pile  driving 
Obser%'ers  will  likely  conduct  the 
monitoring  from  small  boats,  as 
obser\'ations  from  a  higher  vantage 
point  (such  as  the  SF-OBB)  may  not  be 
practical.  Pile  driving  will  not  begin 
until  the  .safety  zone  is  clear  of  marine 
mammals.  But.  as  described  in  the 
Mitigation  section,  once  pile  driving  of 
a  segment  begins,  operations  will 
continue  uninterrupted  until  the 
segment  has  reached  its  predetermined 
depth 

Biological  obser\ations  will  be  made 
using  binoculars  during  daylight  hours. 
In  addition  to  monitoring  from  boats, 
monitoring  of  the  YBI  haiil-nnt  mav  he 
conducted  during  pile  driving  activity, 
in  coordination  with  the  Richmond 
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Bridge  Harbor  Seal  survey  team.  NMFS 
will  also  require  one  or  more  control 
sites  (harbor  seal  haul-out  sites  and  the 
waters  surrounding  such  sites  not 
impacted  by  the  East  Span  Project's  pile 
driving  activities,  i.e.  Mowry  Slough)  be 
designated  and  monitored  for 
comparison.  All  observations  will  be 
recorded  and  will  include  items  such  as 
species,  numbers,  behavior,  details  of 
any  observed  disturbances,  time  of 
observation,  location,  and  weather. 

Acoustical  Obser\-ationfi 

Both  airborne  and  underwater 
environmental  noise  levels  will  be 
measured  as  part  of  the  East  Span 
Project. 

The  purpose  of  the  underwater  sound 
monitoring  is  to  establish  the  safety 
zone  of  190  dB  re  1  micro-Pa  RMS 
(impulse)  for  pinnipeds  and  the  safety 
zone  of  180  dB  re  1  micro-Pa  RMS 
(impulse)  for  gray  whales  Monitoring 
will  be  conducted  during  the  driving  of 
the  last  half  (deepest  pile  segment)  for 
any  given  pile  One  pile  in  every  other 
pair  of  pier  groups  will  be  monitored. 
One  reference  location  will  be 
established  at  a  depth  of  100  m  (328  ft). 
Sound  levels  will  be  measured  during 
the  entire  driving  session  at  the 
reference  location.  Additional  spot 
measurements  will  be  conducted  at 
appropriate  depths  (near  mid  water 
column)  500  m  (1.640  ft)  distance  at  two 
locations  west  and  north.  Measurements 
will  be  made  at  other  locations  either 
nearer  or  farther  as  necessary  to 
establish  the  approximate  distance  for 
the  safety  zones.  Each  measuring  system 
shall  consist  of  a  hydroph(jne  with  an 
appropriate  signal  conditioning 
connected  to  a  sound  level  meter  and  an 
instrument  grade  digital  audiotape 
recorder  (DAT).  Overall  SPLs  shall  be 
measured  and  reported  in  the  field  in 
dB  re  1  micro-Pa  RMS  (impulse).  An 
infrared  range  finder  will  be  used  to 
determine  distance  from  the  monitoring 
location  to  the  pile.  The  recorded  data 
will  be  analyzed  to  determine  the 
amplitude,  time  history  and  frequency 
content  of  the  impulse. 

Airborne  souna  levels  will  be 
measured  at  times  and  locations  that  are* 
coincidental  to  the  underwater 
measurement  sights.  Each  system  will 
consist  of  a  type  1  integrating  sound 
level  meter  connected  to  a  DAT.  In 
addition,  airborne  sound  will  also  be 
measured  at  the  YBI  haul-out  site.  Real 
time  amplitude  measurement  of 
airborne  sound  levels  will  be  reported. 
Linear  Peak  and  RMS  impulse  SPLs  will 
be  reported.  Microphones  will  be  fitted 
with  windscreens  and  calibration  will 
be  verified  before  and  after  each 
measurement  session.  The  recorded  data 


will  be  analyzed  to  determine  the 
amplitude,  time  history  and  frequency 
content  of  the  impulse. 

Reporting 

NMFS'  Southwest  Regional 
Administrator  will  be  notified  prior  to 
the  initiation  of  the  East  Span  Project, 
and  coordination  with  NMFS  will  occur 
on  a  weekly  basis,  or  more  often  as 
necessary.  NMFS  will  be  informed  of 
the  initial  SPL  measurements  taken  at 
the  500-m  (1,640-ft)  contour  find  the 
final  safety-zone  radius  established. 
Monitoring  reports  will  be  faxed  to 
NMFS  on  a  monthly  basis  during  pile 
driving  activity.  The  monthly  report 
will  include  a  summary  of  the  previous 
month's  monitoring  activities  and  an 
estimate  of  the  number  of  seals  and  sea 
lions  that  may  have  been  disturbed  as  a 
result  of  pile  driving  activities. 

Because  the  East  Span  Project  is 
expected  to  continue  beyond  the  date  of 
expiration  of  this  IHA  (under  a  new  IHA 
or  under  regulations  pursuant  to  section 
101(a)(5)(A)  of  the  MMPA).  CALTRANS 
will  provide  NMFS'  Southwest  Regional 
Administrator  with  a  draft  final  report 
before  90  days  after  expiration  of  this 
IHA.  This  report  should  detail  the 
monitoring  protocol,  summarize  the 
data  recorded  during  monitoring,  and 
estimate  the  number  of  marine 
mammals  that  may  have  been  harassed 
due  to  pile  driving.  If  comments  are 
received  from  the  Regional 
Administrator  on  the  draff  final  report, 
a  final  report  must  be  submitted  to 
NMFS  within  30  days.  If  no  comments 
are  received  from  NMFS,  the  draft  final 
report  will  be  considered  to  be  the  final 
report. 

Preliminary  Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  pile  driving  and  other 
activities  associated  with  the  East  Span 
Project,  as  described  in  this  document, 
should  result,  at  worst,  in  the  temporary 
modification  in  behavior  of  California 
sea  lions  and  Pacific  harbor  seals,  and 
potentially  gray  whales.  While 
behavioral  modifications,  including 
temporarily  vacating  haul-out  sites  and 
other  areas,  may  be  made  by  these 
species  to  avoid  the  resultant  visual  and 
acoustic  disturbance,  the  availability  of 
alternate  haul-out  sites  (including 
pupping  sites)  and  feeding  areas  within 
the  Bay  has  led  NMFS  to  the 
preliminary  conclusion  that  this  action 
will  have  a  negligible  impact  on 
California  sea  lion.  Pacific  harbor  seal, 
and  gray  whale  populations  along  the 
California  coast. 

In  addition,  no  take  by  injury  or  death 
is  anticipated  and  harassment  takes 
should  be  at  the  lowest  level  practicable 


due  to  incorporation  of  the  mitigation     ■ 
measures  mentioned  previously  in  this 
document. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
CALTRANS  for  the  potential 
harassment  of  small  numbers  of 
California  sea  lions.  Pacific  harbor  seals, 
and  gray  whales  incidental  to 
construction  of  a  replacement  bridge  for 
the  East  Span  of  the  SF-OBB  provided 
the  previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  proposed 
authorization  to  Donna  Wieting.  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3225. 

Dated:  November  19.  2001. 
David  Cottingham. 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-29391  Filed  11-23-01;  8:45  am) 

BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  Short 
Supply  Request  Under  the  African 
Growth  and  Opportunity  Act  (AGOA) 
and  the  United  States-Caribbean  Basin 
Trade  Partnership  Act  (CBTPA) 

November  21,  2001. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  public  comments 
concerning  a  request  for  a  determination 
that  cuprammonium  rayon  filament 
yarn  cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timelv  manner  under  the  AGOA  and 
CBTPA. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

Further  Information  Contact:  Janet 
Heinzen,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  4^- 
3400, 

SUPPLEMENTARY  INFORMATION: 

Authoritv:  Section  n2(b)(5)(Bl  of  the 
AGOA;  Section  213(b)(2)(A)(v)(II)  of  the 
CBTPA.  as  added  by  Section  2n(a)  of  the 
CBTPA;  Section  1  and  6  of  Executive  Order 
No.  13191  ofjanuary  17.  2001. 
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SUMMARY: 

On  November  20.  2001  the  Chairman 
of  CITA  received  a  petition  from  Itochu 
International.  Inc.  on  behalf  of 
Symphony  Fabrics  and  Unifi  Inc.. 
alleging  that  cuprammonium  ravon 
filament  yarn,  classified  in  subheading 
5403.39  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS): 
cannot  be  supplied  by  the  domestic 
industry*  in  commercial  quantities  in  a 
timely  manner.  It  requests  that  apparel 
articles  of  U.S.  formed  fabric  of  such 
yarn  be  eligible  for  preferential 
treatment  under  the  AGOA  and  CBTPA. 
CITA  hereby  solicits  public  comments 
on  this  request,  in  particular  with  regard 
to  whether  cuprammonium  ravon 
filament  van?  can  be  supplied  by  the 
domestic  industry-  in  commercial 
quantities  in  a  timely  manner. 
Comments  must  be  submitted  bv 
December  11.  2001  to  the  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001,  United 
States  Department  of  Commerce.  14th 
and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230. 

BACKGROUND:  The  AGOA  and  the 
CBTPA  provide  for  quota-  and  dutv-free 
treatment  for  qualifying  textile  and 
apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  or  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country-.  The  AGOA  and  the 
CBTPA  also  provide  for  quota-  and 
duty-free  treatment  for  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  otherwise  assembled  in  one  or 
more  AGOA  or  CBTPA  beneficiary- 
countries  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiarv'  country',  if  it  has  been 
determined  that  such  fabric  or  vams 
caimot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  the  President  has 
proclaimed  such  treatment.  In  Executive 
Order  No.  13191.  the  President 
delegated  to  CITA  the  authoritv  to 
determine  whether  yams  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timelv  manner  under  the  AGOA  and  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  pubhc 
participation  in  anv  such  determination. 
On  March  6.  2001,  CITA  published 
procedures  that  it  will  follow  in 
considering  requests.  (66  FR  13502). 

On  November  20.  2001  the  Chairman 
of  CITA  received  a  petition  from  Itochu 
International.  Inc.  on  behalf  of 
Symphony  Fabrics  and  Unifi  Inc., 
alleging  that  cuprammonium  rayon 
filament  yam.  classified  in  HTSUS 
subheading  5403.39  cannot  be  supplied 


by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner  and 
requesting  quota-  and  dutv-free 
treatment  under  the  AGOA  and  CBTPA 
for  apparel  articles  that  are  both  cut  (or 
knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  AGOA  or 
CBTPA  beneficiary  countries  from  U.S. 
formed  fabric  of  such  vam. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  this  yam  can  be 
supplied  by  the  domestic  industrv  in 
commercial  quantities  in  a  timelv 
manner.  Also  relevant  is  w-hether  other 
yams  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for  the 
yam  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  December  11.  2001.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100.  U.S.  Department  of 
Conunerce,  14th  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230. 

If  a  comment  alleges  that 
cuprammonium  rayon  filament  yam  can 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  CITA  will  closely  review  any 
supporting  documentation,  such  as  a 
signed  statement  by  a  manufacturer  of 
the  yam  stating  that  it  produces  the  vam 
that  is  in  the  subject  of  the  request, 
including  the  quantities  that  can  be 
supplied  and  the  time  necessar%-  to  fill 
an  order,  as  well  as  any  relevant 
information  regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W..  Washington.  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary-. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Doc. 01-29502  Filed  11-21-01;  3:14  pm] 

BILLING  CODE  351(M}n-S 


DEPARTMENT  OF  ENERGY 

[Docket  No  EA-98-H] 

Application  for  Electricity  Export 
Authorization;  Western  Systems  Power 
Pool 

AGENCY:  Office  of  Fossil  Energy-.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Western  Systems  Power 
Pool  (WSPP)  has  filed  an  application  on 
behalf  of  certain  of  its  members  to 
renew  the  electricitv  export 
authorization  issued  September  5,  1996. 
in  Order  EA-98-C, 

DATES:  Comments,  protests  or  requests 
to  inter\ene  must  be  submitted  on  or 
before  December  11.  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intenene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export:  {FE-27),  Office  of 
Coal  &  Power.  Office  of  Fossil  Energy, 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (FAX  202-287- 
5736) 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skmker  (Program 
Attomey)  202-586-6667 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  I'nited  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U,S.C.  824a(e)). 

On  September  5,  1996.  in  Docket  EA- 
98-C.  the  Office  of  Fossil  Energy  (FE)  of 
the  Department  of  Energy  (DOE) 
authorized  42  members  of  the  WSPP  to 
export  electric  energy  to  Canada  In 
several  later  proceedings  in  the  E.-\-98 
docket,  the  list  of  authorized  member- 
exporters  w-as  modified  to  add.  delete, 
or  reflect  corporate  name  changes.  The 
most  recent  order  in  the  docket.  EA-98- 
G.  authorized  49  member  companies  to 
transmit  electric  energy  to  Canada.  The 
international  transmission  facilities 
utilized  for  these  exports  are  the  owned 
and  operated  by  the  Bonneville  Power 
Administration,  also  a  WSPP  member. 
The  facilities  consist  of  two  500-k\' 
transmission  lines  at  Blaine. 
Washington,  and  one  230-k\' 
transmission  line  at  Nelwav.  Bntish 
Columbia,  that  interconnect  with 
facilities  of  BC  Hydro,  and  one  230-kV 
line,  also  at  Nelway.  connecting  to  West 
Kootenay  Power.  Limited.  The 
construction  and  operation  of  these 
international  transmission  facilities  was 
previouslv  authorized  bv  Presidential 
Permits  PP-10.  PP-46.  and  PP-36. 
respectively.  The  WSPP  authorization  to 
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export  plectric  energy  to  Canada  expired 
un  September  5.  2001. 

On  August  8.  2001,  VVSPP  submitted, 
on  behalf  of  (ortain  member  companies, 
an  application  to  renew  the  electricity 
export  authorization  contained  in  Order 
EA-98-C..  That  application  was  further 
supplemented  on  August  17.  2001.  The 
following  21  WSPP  member  companies 
now  seek  authorization  to  export 
electric  energy  to  Canada:  Aquila  Power 
Corporation;  Avista  Corporation;  Avista 
Energy.  Inc.;  Candela  Energy 
Corporation;  Edison  Mission  Marketing 
and  Trading,  Inc.;  El  Paso  Electric 
C^ompanv;  El  Paso  Merc;hant  Energy, 
LP;  Enron  Power  Marketing,  Inc.;  Idaho 
Power  Company;  Kansas  Citv  Power  & 
Light;  Pacific  Cas  and  Electric 
Company;  PacifiC^orp;  PanCanadian 
Energy  Services.  Inc.;  Powerex 
Corporation;  Pacific  Northwest 
Generating  Cooperative;  Puget  Sound 
EnergN';  Southern  California  Edison 
Companv;  TransAlta  Energv  Marketing 
(U.S.)  In(;  ;  TransC'anada  Energy  Ltd.; 
Tucson  Elec  trie  Power  C]ompany;  and 
UtiliCorp  Uniteci,  Inc. 

Procedural  Matters 

Anv  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  385  211  or  385  214  of  the  FERC's 
rules  of  practice  and  procedures  (18 
CFR  385.211.  385.214).  Fifteen  copies  of 
such  petitions  and  protests  should  be 
filed  with  the  DOE  on  or  before  the  date 
listed  above.  Additional  copies  are  to  be 
filed  directly  with;  Michael  E.  Small. 
General  Counsel  to  the  VVSPP.  Wright  & 
Talisman.  PC...  1200  C  Street,  Suite  600, 
Washington,  DC  20005-3802. 

At  the  time  this  notice  is  being 
published,  delivery  of  both  regular  and 
overnight  mail  to  the  Department  of 
Energy  headquarters  building  has  been 
disrupted.  DOE  will  consider  facsimile 
transmissions  to  202-287-5736, 
ret.eived  before  the  closing  date,  as 
timely  Commenters  should  also  submit 
original  documents  using  traditional 
mail  systems. 

A  final  dec  isifin  will  be  made  on  this 
application  after  the  en\ironmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  and  a  determination  is  made 
bv  the  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 


Issueil  in  Washington,  DC,  on  November 
19.  2001 

Anthony  \.  Come, 

Deputy  Director.  Electric  Power  Regulation, 

Office  pf  Coal  6-  Power  I m port /£x port,  Office 

of  Coat  fr  Power  Systems,  Office  of  Fossil 

Energy,. 

IFR  Dor  01-293.53  FilecJ  11-23-01;  8:45  am] 

BtLLING  CODE  6450-01 -P 

\ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -61 2-001) 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

November  19,  2001. 

Take  notice  that  on  November  15, 
2001,  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  an  explanatory 
statement  to  address  concerns  raised  by 
Indicated  Shippers  and  Substitute 
Second  Revised  Sheet  No,  86A,  AMR 
requests  that  the  substitute  revised  tariff 
sheet  be  made  effective  October  31, 
2001. 

ANR  states  that  the  tariff  sheet  and 
explanatory  statement  are  being  filed  in 
compliance  with  the  Commission's 
October  26.  2001  order  accepting  and 
suspending  the  tariff  sheets  subject  to 
ANR  providing  additional  information 
to  address  the  issues  raised  by  the 
Indicated  Shippers  regarding  ANR's 
proposed  Associated  Liquefiables  pro 
forma  Agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  section 
385,21 1  of  the  Clommission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
fding  may  also  be  viewed  on  the  web  at 
http://w\^^^■. ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

IFR  Dor  01-2931,1  Filed  11-23-01:  8:45  am] 

B4LUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-3-O00) 

Bay  Gas  Storage  Company.  Ltd.; 
Notice  of  Petition  for  Rate  Approval 

November  19.  2001 

Take  notice  that  on  November  6. 
2001.  Bay  Gas  Storage  Company.  Ltd. 
(Bay  Gas)  filed,  pursuant  to  section 
284.123(b)(2)  of  the  Commission's 
Regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission 
approve:  a  firm  transportation-only 
service  rate  of  SI. 01 23  per  MMBtu  and 
an  interruptible  transportation-only 
service  rate  of  $0.03328  per  MMBtu  for 
service  on  Bay  Gas  system.  These  rates 
will  be  applicable  to  the  transportation 
of  natural  gas  under  section  311(a)(2)  of 
the  .Natural  Gas  Policv  Act  of  1978 
(NGPA). 

Pursuant  to  section  284.123{b)(2)(ii). 
if  the  Commission  does  not  act  within 
1 50  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similai' 
transportation  service.  The  Commission 
may.  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
in.stitute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385,211  and 
385.214).  All  motions  must  be  filed  with 
the  Secretary  of  the  (Commission  on  or 
before  December  4,  2001.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
\^^^■w. fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper,  See,  18 
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CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFRDiH    01-20312  Filed  11-23-01:  8:45  am] 

BILLING  COOe  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-20-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Application 

November  UJ.  2001, 

Take  notice  that  on  November  8. 
2001.  Iroquois  Gas  Transmission 
System.  LP.  (Iroquois).  One  Corporate 
Drive.  Suite  600,  Shelton.  Connecticut 
06484  filed  in  Docket  No.  CPO2-2CM)O0 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity  to 
construct  and  operate  its  Athens 
Expansion  Project,  all  as  more  fullv  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.  fere. gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-2C8-2222  for 
assistance). 

Specifically.  Iroquois  proposes  to 
construct  and  operate  a  second 
compressor  unit,  with  10.000 
horsepower,  at  the  Athens.  New  York 
compressor  station  in  order  to  provide 
up  to  70.000  dekatherms  per  day  of  firm 
transportation  service  to  Athens 
Generating  Company,  L.P.  (Athens 
Generating),  Iroquois  states  that  Athens 
Generating  is  currently  in  the  process  of 
developing  a  natural  gas  -fired  electric 
generating  facility  in  the  Town  of 
Athens.  New  York  Further.  Iroquois 
states  that  it  has  executed  a  Precedent 
Agreement  with  Athens  Generating  for  a 
primary  term  of  15  years  commencing 
September  1.  2003. 

Iroquois  estimates  the  cost  of  the 
Athens  Project  to  be  Si 6. 484. 000 
Iroquois  states  that  the  transportation 
ser\'ice  to  be  made  available  by  the 
construction  of  the  proposed  .Athens 
Project  will  be  performed  pursuant  to 
Iroquois'  RTS  Rate  Schedule  and 
associated  General  Terms  and 
Conditions  of  Iroquois'  FERC  Gas  Tariff. 
First  Revised  Volume  No,  1,  Iroquois 
further  states  that  it  proposes  to  charge 
its  part  284  open-access  RTS  rates  for 
the  new  ser\'ice  and  to  roll  the  costs  and 
billing  determinants  associated  with 


construction  and  operation  of  the 
compressor  unit  and  associated  facilities 
into  the  first  section  4  rate  proceeding 
which  becomes  effective  af^er  the  in- 
service  date  of  the  proposed  facilities. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Jeffrey  A,  Bruner,  Vice  President, 
General  Counsel  and  Secretar\-  for 
Iroquois,  One  Corporate  Drive,  Suite 
600.  Shelton.  Connecticut  06484  at  (203) 
925-7200  or  Donald  F  Santa,  fr., 
attorney  for  Iroquois,  Troutman 
Saunders.  LLP,  401  Ninth  Street.  N\V.. 
Suite  1000.  Washington.  DC  20004  at 
(202) 274-2815 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  bv  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  10,  2001 , 
file  with  the  Federal  Energy  Regulatorv 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  bv 
the  Secretary'  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  (ximmission 
and  must  mail  a  copy  to  the  applicant 
and  to  ever\'  other  partv  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  wav  to 
participate  is  bv  filing  wirh  the 
Secretary'  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  ser\e  to  make  the  filer  a  partv 
to  the  proceeding  The  Commission  s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretarv  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents. 


and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  bv  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  bv  the 
Cummission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  m.av  issue  a 
preliminarv  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminar\  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example  the  Commission  considers 
the  extent  to  which  the  applicant  mav 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  ludge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P,  Boergers, 

Secretan,- 

IFR  Dof    01-29309  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-395-002.  and  RP96- 
348-010  (Not  Consolidated)] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

November  19.  2001. 

Take  notice  that  on  November  13, 
2001,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  pro  forma 
tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
October  12,  2001  Order  on  Panhandle's 
Order  No.  637  Settlement  issued  in  the 
above-referenced  proceedings.  97  FERC 
^61,046  (2001) 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  m  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://i^-\M\-.ferc.gov  using  the  "RIMS  " 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Bo«rgers. 

Secretary. 

|FR  Dor    01-29.11.1  Filed  11-23-01:  8:45  am] 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-479-002  and  RPOO-624- 
002] 

Traiiblazer  Pipeline  Company;  Notice 
of  Compliance  Filing 

November  19,  2001. 

Take  notice  that  on  November  14, 
2001,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be  a 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  certain  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  January  1,  2002 
and  certain  pro  forma  tariff  sheets  with 
no  requested  effective  date. 

Trailblazer  states  that  these  tariff 
sheets  were  filed  in  compliance  with  the 
Commission's  "Order  on  Compliance 
with  Order  Nos.  637,  587-G  and  587- 
L",  issued  in  on  October  15,  2001. 
which  approved,  subject  to  a  number  of 
modifications.  Trailblazer's  plan  for 
compliance  with  Order  Nos.  537,  et  seq.. 
submitted  on  August  15.  2000,  Docket 
Nos.  RPOO-4 99-000  and  RPOO-624-000. 

Trailblazer  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  set 
out  on  the  Commission's  official  service 
list  in  Docket  Nos.  RPOO-499-000  and 
RPOO-624-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385  211  of  the  Conunission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/i»p.//wTvu./erc.gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  '"e-Filing"  link. 

David  P.  Boergers, 

Secretary-- 

[FR  Dor  01-29314  Filed  11-23-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-5-001] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

November  19.  2001. 

Take  notice  that  on  November  13, 
2001,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  11.  Second 
Revised  Sheet  No.  115  and  Substitute 
Original  Sheet  Nos.  121.  124,  125.  423 
and  424,  to  be  effective  November  1. 
2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  October  26.  2001,  order 
in  Docket  No.  RP02-5-000.  On  October 
26,  2001,  the  Commission  issued  an 
order  in  Docket  No.  RP02-5-000  (the 
October  26th  order)  approving 
TransColorado's  October  1,  2001, 
proposal  to  implement  a  park  and  loan 
tariff  provision.  The  October  26th  order 
accepted  TransColorado's  proposed 
tariff  sheets  to  be  effective  November  1, 
2001,  subject  to  TransColorado  filing, 
within  15  days,  revised  tariff  sheets  to: 
(1)  Remove  the  proposed  exit  fee  and  (2) 
clarify  Section  6.1(a)(iii)(2). 
TransColorado's  filing  addresses  these 
two  issues  on  Sheet  Nos.  121,  124,  125, 
423  and  424  and  corrects  a  pagination 
error  on  Sheet  No.  115. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
bttp://w-WH:ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary . 

[FR  Doc.  01-29316  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-324-O00.  et  al.] 

Entergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  19.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  Inc. 

(Docket  No.  ER02-324-000] 

Take  notice  that  on  November  14. 
2001,  Entergy  Services.  Inc..  on  behalf  of 
Entergy  Gulf  States,  Inc..  tendered  for 
filing  with  the  Federal  Energy 
Regulator.'  Commission  (Commission) 
an  unexecuted  Interconnection  and 
Operating  Agreement  with  Amelia 
Energy  Center.  LP  (Calpine),  and  a 
Generator  Imbalance  Agreement  with 
Calpine.  Calpine  objects  to  the  fact  that 
the  Calpine  Interconnection  Agreement 
does  not  provide  transmission  credits  in 
return  for  Calpine's  payments  for  the 
interconnection  facilities  necessar\'  for 
the  physical  interconnection  of  the 
Calpine  Facility  to  Entergy "s 
transmission  system. 

Comment  date:  December  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Midwest  Independent  Transmission 
System  Operator  Inc. 

(Docket  No.  ER02-325-O0O1 

Take  notice  that  on  November  14. 
2001.  the  Midwest  Independent 
Transmission  System  Operator.  Inc 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  executed 
Coordination  Agreement  By  and 
Between  Midwest  Independent 
Transmission  System  Operator  Inc.  and 
Manitoba  Hydro. 

Comment  date:  December  5.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Indianapolis  Power  &  Light  Company 

[Docket  No.  ER02-326-0OO1 

Take  notice  that  on  November  14. 
2001.  Indianapolis  Power  &  Light 
Company  filed  with  the  Federal  Energy 
Regulator.'  Commission  (Commission)  a 
Ser\ice  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 


Indianapolis  Power  &  Light  Company 
and  Exelon  Generation  Companv.  LLC. 
under  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 

Comment  date-  December  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indianapolis  Power  &  Light  Clompany 

[Docket  No  EROZ-Cr-OOO] 

Take  notice  that  on  November  14, 
2001.  Indianapolis  Power  &  Light 
Company  filed  with  the  Federal  Energy- 
Regulatory  Commission  (Commission)  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Ser\ice  between 
Indianapolis  Power  &  Light  Companv 
and  CaJpine  Energy  Ser\'ices.  LP., 
under  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 

Comment  date:  December  5.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Indianapolis  Power  &  Light  Ck)mpanv 

[Docket  No  ERO2-328-OO0| 

Take  notice  that  on  November  14. 
2001,  Indianapolis  Power  &  Light 
Company  filed  with  the  Federal  Energy 
Regulaton,'  Commission  (Commission)  a 
Ser\'ice  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Ser\ice  between 
Indianapolis  Power  &  Light  Companv 
and  Calpine  Energy  Serx'ices,  LP., 
under  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 

Comment  date:  December  5.  2001  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Indianapolis  Power  &  Light  Company 

|Doc:ket  No   ER02-:i29-O00J 

Take  notice  that  on  November  14. 
2001.  Indianapolis  Power  &  Light 
Company  filed  with  the  Federal  Energy 
Regulator)'  Commission  (Commission)  a 
Service  Agreement  for  Non-Firm  Point- 
fo-Point  Transmission  Ser\ice  between 
Indianapolis  Power  &  Light  Companv 
and  Exelon  Generation  Companv.  LLC. 
under  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 

Comment  date:  December  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Alliant  Energy  Corporate  Services. 
Inc. 

[Docket  No.  ER02-330-OOOJ 

Take  notice  that  on  November  14. 
2001.  the  .Mliant  Energy  Corporate 
Ser\'ices,  Inc.  tendered  for  filing  with 
the  Federal  Energy  Regulator.' 
Commission  (Commission)  a  proposed 
Notice  of  Cancellation  with  Narrative 
Statement  and  revisions  to  Alliant 
Energy  Corporate  Services.  Inc  s  Open 
Access  Transmission  Tariff  (OATT). 


FERC  Electric  Tariff.  First  Revised 
Volume  No.  1. 

Alliant  Energy  Corporate  Services, 
Inc,  states  that  its  proposed  revisions  are 
intended  to  cancel  the  Forms  of  Ser\-ice 
.Agreement  for  Firm  Point-to-Point 
Transmission  Service.  Non-Firm  Point- 
to-Point  Transmission  Service  and 
Network  Transmission  Service  as  well 
as  certain  trhnsmission-related  services 
with  respect  thereto,  which  will  no 
longer  be  necessary  once  the  Midwest 
Independent  Transmission  Svstem 
Operator,  Inc.  commences  operations  on 
December  15.  2001  ,, 

Alliant  Energy  Corporate  Sen-ices. 
Inc.  states  that  it  has  served  copies  of  its 
filing  by  placing  a  copy  of  same  in  the 
United  States  mail,  first-class  postage 
prepaid 

Comment  date  December  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Transmission  Company 
LLC 

(Docket  No.  ER02-331-O001 

Take  notice  that  on  November  15, 
2001.  American  Transmission  Companv 
LLC  (ATCLLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an  executed 
Distribution-Transmission 
Interconnection  .Agreement  between 
.\TCLLC  and  .Adams-Columbia  Electric 
Cooperative 

ATCLLC  requests  an  effective  date  of 
lune  29.  2001 

Comment  date:  December  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Mountain  View  Power  Partners,  LLC 

[Docket  No.  ER02-332-OO0] 

Take  notice  that  on  November  15. 
2001.  Mountain  View  Power  Partners. 
LLC  (Mountain  View)  filed  with  the 
Federal  Energy  Regulator.-  Commission 
(Commission)  a  Master  .Agreement  (the 
Master  Agreement)  and  a  Confirmation 
entered  into  thereunder  (collectivelv, 
the  .-Agreement)  for  power  sales  with  its 
affiliate.  PG&E  Energv  Trading-Power, 
LP  (PGET)  as  required  by  the 
Commission  in  its  letter  Order  of 
February-  9,  2001.  See  Mountain  View 
Power  Partners.  LLC.  Docket  No  ERui- 
1336-000  (delegated  letter  order  issued 
February  9.  2001)  (section  205  Letter 
Order).  The  .Agreement  commits 
Mountain  View  to  sell  capacitv.  energy 
and  aiicillar\-  ser\'ices  to  PGET  at 
market-based  rates  according  to  its 
FERC  Electric  Tariff  No.  1.  Mountain 
View  also  submits  for  filing  a  notice  of 
cancellation  of  the  Confirmation 
pursuant  to  section  35.15(c)  of  the 
Commission's  regulations. 
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Comment  date:  December  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  System 
Operator  Corporation 

[Docket  No  ER02-.333-0001 

Take  notice  that  on  November  15, 
2001,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatorv'  Commission 
(Commission)  a  notice  concerning  the 
termination  of  the  Meter  Service 
Agreement  for  Scheduling  Coordinators 
between  the  ISO  and  Illinova  Energy 
Partners,  Inc  The  ISO  states  that  it  has 
served  copies  of  this  filing  on  all  entities 
that  are  on  the  official  service  list  for 
Docket  No.  ER98-1855. 

The  ISO  requests  that  the  agreement 
be  terminated  as  of  April  30.  2001 

Comment  date:  December  6.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Independent  System 
Operator  Corporation 

i Docket  No   ERO2-3.U-(0OO] 

Take  notice  that  the  California 
Independent  System  Operator 
Corporation.  (ISO)  on  November  15, 
2001.  tendered  for  filing  with  the 
Federal  Energy  Regulatory-  Commission 
(Commission)  a  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  the  ISO  and  [efferson  Smurfit 
Corporation  for  acceptance  by  the 
Commission  The  ISO  states  that  this 
filing  has  been  served  on  Jefferson 
Smurfit  Corporation  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
October  30,  2001 

Comment  date:  December  6.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  California  Independent  System 
Operator  Corporation 

[Docket  No  ER02-33.i-000| 

Take  notice  that  on  November  15. 
2001,  the  California  Independent 
System  Operator  Corporation,  (ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory-  Commission 
(Commission)  a  Participating  Generator 
Agreement  between  the  ISO  and 
lefferson  Smurfit  Corporation  for 
acceptance  by  the  Commission.  The  ISO 
states  that  this  filing  has  been  served  on 
lefferson  Smurfit  Corporation  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 


Participating  Generator  Agreement  to  be 
made  effective  October  30.  2001. 

Comment  date:  December  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Combined  Locks  Energy  Center,  LLC 

[Docket  No   ER02-336-O00I 

Take  notice  that  on  November  15, 
2001,  Combined  Locks  Energy  Center, 
L.L.C  (CLEC),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  non-redacted, 
confidential  copy  and  a  redacted,  non- 
confidential copy  of  a  long-term  power 
purchase  agreement  (PPA)  with 
Consolidated  Water  Power  Company. 
CLEC  requests  that  the  PPA  become 
effective  November  1,  2001,  the 
commercial  operation  date  of  the 
facility. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  December  6.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Minnesota  Power 

[Docket  No.  ER02-337-OO01 

Take  notice  that  on  November  14, 
2001,  the  Minnesota  Power  (MP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory'  Commission 
(Commission)  a  proposed  Notice  of 
Cancellation  with  Narrative  Statement 
and  revisions  to  Minnesota  Power's 
Open  Access  Transmission  Tariff 
(OATT),  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6. 

Minnesota  Power  states  that  its 
proposed  revisions  are  intended  to 
cancel  the  Forms  of  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service,  Non-Firm  Point-to-Point 
Transmission  Service  and  Network 
Transmission  Service  as  well  as  certain 
transmission-related  services  with 
respect  to  thereto,  which  will  no  longer 
be  necessary  once  the  Midwest 
Independent  Transmission  System 
Operator.  Inc  commences  operations  on 
December  15,  2001. 

Minnesota  Power  states  that  it  has 
served  copies  of  its  filing  by  placing  a 
copy  of  same  in  the  United  States  mail, 
first-class  postage  or  via  electronic 
service. 

Comment  date:  December  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Portland  General  Electric  Company 

[Docket  No.  ER02-338-OOO1 

Take  notice  that  on  November  14, 
2001 .  Portland  General  Electric 
Company  (PGE)  filed  revised  tariff 


sheets  to  its  Open  Access  Transmission 
Tariff.  The  revised  sheets  are  intended 
to  revise  PGE's  Energy  Imbalance 
provisions  to  require  payments  for 
imbalances  based  on  the  market  price  of 
energy. 

PGE  requests  that  the  Commission 
make  the  revised  tariff  sheets  effective 
as  of  January-  15,  2002. 

Comment  date:  December  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

(Docket  No   ER02-339-0001 

Take  notice  that  on  November  15, 
2001,  Deseret  Generation  & 
Transmission  Co-operative.  Inc. 
(Deseret)  tendered  for  filing  the  Second 
and  Third  Amendments  to  existing  First 
Revised  Service  Agreement  No.  5  to 
Deseret's  FERC  Market  Based  Rate  Tariff 
Volume  No.  3,  a  long-term  Power  Sales 
Agreement  between  Deseret  and 
Constellation  Power  Source  (CPS). 

Deseret  respectfully  requests  that  the 
Commission  accept  the  Second  and 
Third  Amendments  with  an  effective 
date  of  November  1,  2000  (Second 
Amendment)  and  August  1,  2001  (Third 
Amendment). 

CPS  has  been  provided  a  copy  of  the 
filing. 

Comment  date:  December  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-340-O00J 

Take  notice  that  on  November  15, 
2001.  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  First  Revised  Service 
Agreement  No.  412  Under  ISO  Rate 
Schedule  No.  1.  which  is  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  GWF  Energy-  LLC.  The  ISO  has 
revised  the  PGA  to  update  the  list  of 
generating  units  listed  in  Schedule  1  of 
the  PGA. 

The  ISO  requests  that  the  agreement 
be  made  effective  as  of  August  29,  2001 

The  ISO  states  that  this  filing  has  been 
served  on  all  entities  that  are  on  the 
official  service  list  for  Docket  No.  EROl- 
2958-000. 

Comment  date:  December  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duquesne  Light  Company 

[Docket  No.  ERG 2 -.3 4 1-000 1 

Take  notice  that  November  15.  2001, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  November  14, 
2001  with  Dominion  Nuclear  Marketing 
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II.  Inc.  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff)  The  Service 
Agreement  adds  Dominion  Nuclear 
Marketing  II,  Inc.  as  a  customer  under 
the  Tariff. 

DLC  requests  an  effective  date  of 
November  14,  2001  for  the  Service 
Agreement. 

Comment  date:  December  6.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-342-OO0| 

Take  notice  that  on  November  15, 
2001 .  Virginia  Electric  and  Power 
Company  (Dominion  Virginia  Power) 
tendered  for  filing  an  executed 
Generator  Interconnection  and 
Operating  Agr^^ement  (Interconnection 
Agreement)  with  Industrial  Power 
Generating  Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
generating  facility  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  November  15. 
2001, 

Copies  of  the  filing  were  ser\'ed  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  December  6.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Commonwealth  Edison  Company 

(Docket  No.  ER02-343-0001 

Take  notice  that  on  November  15, 
2001  Commonwealth  Edison  Companv 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  one  Form  of  Service 
Agreement  for  Short-Term  Firm  Point- 
To-Point  Transmission  Ser\ice  and  one 
Form  of  Service  Agreement  for  Non- 
Firm  Point-To-Point  Transmission 
Service  (Service  Agreements)  between 
ComEd  and  Rainy  River  Energy 
Corporation  (Rainy)  under  the  terms  of 
ComEd  s  Open  Access  Transmission 
Tariff  (OATT).  Copies  of  this  filing  were 
served  on  Rainy, 

ComEd  requests  an  effective  date  of 
November  1,  2001,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  December  6,  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-344-0001 

Take  notice  that  on  November  15. 
2001.  the  .American  Electric  Pow-er 
Ser\'ice  Corporation  (AEPSC).  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Revised  Firm  Point-to-Point 
Transmi-ssion  (PTP)  Ser\-ice  Agreement 
for  Virginia  Power  Company  for  a  long- 
term  PTP  reser\'ation.  All  of  these 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  Svstem 
FERC  Electric  Tariff  Second  Revised 
Volume  No.  6. 

.\EPSC  requests  waiver  of  notice  to 
permit  the  Revised  Service  Agreement 
to  be  made  effective  on  and  after 
September  30.  2001. 

A  copy  of  the  filing  was  ser\'ed  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  .Arkansas, 
Indiana.  Kentucky,  Louisiana,  Michigan. 
Ohio.  Oklahoma,  Tennessee.  Texas. 
Virginia  and  West  Virginia. 

Comment  date  December  6,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

22.  Ehiquesne  Light  Company 

[Docket  N0.ERO2-345-OOO] 

Take  notice  that  on  November  15. 
2001,  Duquesne  Light  Company  (DLC) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Ser\'ice 
Agreement  dated  November  14.  2001 
with  Dominion  Nuclear  Marketing  II, 
Inc.  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff].  The  Service 
Agreement  adds  Dominion  Nuclear 
Marketing  II.  Inc.  as  a  customer  under 
the  Tariff 

DLC  requests  an  effective  date  of 
November  14.  2001  for  the  Service 
Agreement. 

Comment  date:  December  6.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Combined  Locks  Energy  Center.  LLC 

[Docket  No.  ER02-.146-O00i 

Take  notice  that  on  November  15, 
2001.  Combined  Locks  Energy  Center, 
L.L.C.  (CLEC).  filed  with  the  Federal 
Energy  Regulatory-  Commission 
(Commission)  an  executed  ser\'ice 
agreement  with  WPS  Energy  Services, 
Inc.  (WPS-ESI)  under  CLEC's  market- 
based  rate  tariff.  FERC  Electric  Tariff. 
Original  \'olume  No.  1,  CLEC  requests 
that  the  Commission  allow-  the  ser\'ice 
agreement  to  become  effective  on 
October  17,  2001. 


Copies  of  the  filing  were  served  upon 
WPS-ESI  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  December  6.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  nf  this  notice 

24.  Consumers  Energy  Companv 

[Docket  No.  ER02-347-OO0| 

Take  notice  that  on  November  15. 
2001  Consumers  Energy  Companv 
(Consumers)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Sen-ice  Agreement  with 
Entergy-Koch  Trading.  LP,  (Customer) 
under  Consumers'  FERC  Electric  Tariff 
No.  9  for  Market  Based  Sales.  Copies  of 
the  filing  were  ser.'ed  upon  the 
Customer  and  the  Michigan  Public 
Ser\'ice  Commission 

Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  as  of  October  15.  2001 

Comment  date:  December  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

25.  .\rizona  Independent  Scheduling 
Administrator  Association 

[Docket  No.  ER0,:-.i48-OUU, 

Take  notice  that  on  November  15, 
2001.  .Arizona  Independent  Scheduling 
Administrator  Association  submitted  a 
revision  to  its  Protocols  Manual  to 
extend  the  commitment  of  the  Standard 
Offer  Scheduling  Coordinators  to  a 
mechanism  whereby  Standard  Offer 
Scheduling  Coordinators  exchdnge  an 
amount,  in  M\V.  of  Allocated  Retail 
Network  Transmission  to  Scheduling 
Coordinators  serving  competitive  retail 
access  customers. 

Comment  date:  Decemt>er  6.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Split  Rock  Energy  LLC 

(Docket  .No.  ERU2-,34f*-000' 

Take  notice  that  on  November  15, 
2001.  Split  Rock  Energy  LLC  submitted 
revised  Exhibit  B  Pricing  Methodology. 
Energy  Transfer  Pricing  and  Capacity 
Cost-Sharing  Principles  for  Split  Rock 
Energy  LLC  Between  its  Members: 
ALLETE.  Inc..  d/b/a  Minnesota  Power, 
and  Great  Ri\er  Energy 

Comment  date:  December  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

27.  Central  Vermont  Public  Serv  ire 
Corporation 

[Docket  No.  ER02-350-OOO1 

Take  notice  that  on  November  16. 
2001.  Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
with  the  Federal  Energy  Regulatory- 
Commission  (Commission)  the  Forecast 
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2002  Cost  Report  required  under 
Paragraph  Q-2  on  Original  Sheet  No.  19 
of  the  Rate  Schedule  FERC  No.  135 
under  which  CVTS  sells  electric  power 
to  Connecticut  Vallev  Electric  Company, 
Inc.  (Customer).  CVTS  states  that  the 
Cost  Report  reflects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  bv 
the  Commission's  June  6,  1989  Order  in 
Docket  No.  ER88-156-000.  The  Forecast 
2002  Cost  Report  supports  rates  that 
represent  a  decrease  of  $1,983,384  for 
estimated  non-energy  costs  in  2002. 

Copies  of  the  filing  were  served  upon 
the  Customer,  the  New  Hampshire 
Public  Utilities  Commission,  and  the 
Vermont  Public  Service  Board. 

Comment  date:  December  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Avista  Corporation,  The  Montana 
Power  Company,  Nevada  Power 
Company,  Portland  General  Electric 
Company,  and  Sierra  Pacific  Power 
Company,  TransConnect,  LLC 

(Docitet  Nos  RTOl-15-002  and  ER02-323- 
000) 

Take  notice  that  on  November  13, 

2001.  the  abovp-captioned  applicants 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
■'Application  of  TransConnect,  LLC  For 
.\pproval  of  Transmission  Rates. 
Including  Innovative  Transmission  Rate 
Treatment;  Planning  and  E.xpansion 
Protocol;  Compliance  Filing:  and 
Modified  Governance  Proposal" 
pursuant  to  section  205  of  the  Federal 
Power  Act  Company  and  part  35  of  the 
Commission's  regulations.  Avista 
Corporation  and  The  Montana  Power 
Company  are  joining  in  only  the 
planning  protocol,  modified 
governance,  and  compliance  filing 
sections  of  the  filing. 

TransConnect.  LLC  requests 
preliminary  approval  of  transmission 
rates  that  reflect  the  underlying 
transmission  assets  that  will  be 
transferred  to  TransConnect.  subject  to 
the  additional  approvals  that  must  still 
he  obtained.  These  rates  also  reflect 
innovative  and  incentive  features 
consistent  with  section  35.24(e)  of  the 
Commission's  regulations  and  the 
C^ommission's  requirements  under 
Order  Nos.  2000  and  2000-A. 
TransConnect  proposes  a  detailed 
planning  and  expansion  protocol  and 
has  filed  modifications  to  its  governance 
documents  to  comply  with  the 
Commission's  April  26.  2001  order  in 
this  proceeding.  TransConnect  further 
proposed  to  modifv'  its  governance  to 
provide  greater  membership  flexibility 
than  currently  exists. 


Comment  date:  December  13.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

[PR  Doc.  01-29350  Filed  11-23-01;  8:45  am) 
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Commission 


[Docket  No.  EC02-22-000,  et  al.] 

UtiliCorp  United  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  16.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc. 

(Docket  No.  EC02-22-OOO1 

Take  notice  that  on  November  13. 
2001,  UtiliCorp  United  Inc.  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  approval  pursuant  to 
section  203  of  the  Federal  Power  Act 
and  section  33  of  the  Commission's 
regulations  for  authorization  to 
reacquire  the  approximately  20  percent 
of  the  shares  of  Aquila,  Inc.  held  by  the 
public. 


Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Mirant  New  England,  LLC,  Mirant 
Kendall,  LLC,  Mirant  Canal,  LLC 

[Docket  Nos.  ER01-1274-O02.  EROl-1271- 

002.  EROl-1268-0021 

Take  notice  that  on  November  13, 
2001.  Mirant  New  England,  LLC.  Mirant 
Kendall.  LLC  and  Mirant  Canal.  LLC 
(together,  the  Mirant  New  England 
Companies)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  updated  market-power 
analysis  in  compliance  with  the 
requirement  of  the  order  granting  them 
authority  to  make  power  sales  at  market- 
based  rates. 

Comment  date:  December  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Trans-Elect,  Inc.,  Michigan  Transco 
Holdings,  Limited  Partnership, 
Consumers  Energy  Company,  Michigan 
Electric  Transmission  Company 

[Docket  Nos.  EC02-23-000  and  ER02-32O- 
000] 

Take  notice  that  on  November  13, 
2001.  Consumers  Energy  Company 
(Consumer)  and  Michigan  Electric 
Transmission  Company  (METC).  and 
Trans-Elect,  Inc.  (Trans-Elect)  and 
Michigan  Transco  Holdings,  Limited 
Partnership  (Michigan  Transco  Holdings 
LP)  (collectively,  Applicants)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (FERC)  a  joint  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  (FPA)  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  (1)  Consumers  will  merge 
METC  with  and  into  Michigan  Transco 
LLC.  a  limited  liability  company;  and 
(2)  Consumers  will  sell  and  transfer  and 
Michigan  Transco  Holdings  LP  will 
purchase  and  accept  all  of  Consumers' 
membership  interests  in  Michigan 
Transco  LLC.  As  a  result  of  this 
transaction,  Michigan  Transco  Holdings 
LP  will  acquire  all  of  Consumers' 
membership  interests  in  Michigan 
Transco  LLC,  including  all  interests  in 
the  transmission  assets  and  related 
tariffs,  contracts,  books  and  records 
previously  acquired  by  METC  from 
Consumers  pursuant  to  Commission 
authorization,  and  all  other  interests 
acquired  by  or  assigned  to  METC  and/ 
or  Michigan  Transco  LLC  prior  to  the 
closing  date. 

Trans-Elect  and  Michigan  Transco 
Holdings  LP  also  seek  approval 
pursuant  to  FPA  section  205  for 
Michigan  Transco  LLC  to  provide  open 
access  transmission  service  pursuant  to 
the  rates,  terms  and  conditions  as  set 
forth  in  the  application. 


Federal  Register/ Vol.  66.  No.  227/Mondav.  November  26.  2001 /Notices 


59015 


Comment  date:  December  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  FPL  Energy  Main  Hydro,  Inc.FPL 
Energy  Mason,  LLC  FPL  Energy 
Wyman,  LLC  FPL  Energy  Wynian  IV, 
LLC  FPL  Energy  Power  Marketing.  Inc. 

[Docket  Nos,  ER98-35 11-005,  ER98-3562- 

005.  ER98-3 563-005.  ER98-3564-O05.  and 

ER98-3 566-005] 

Take  notice  that  on  November  9, 
2001.  FPL  Energy  Maine  Hydro.  Inc. 
(Maine  Hvdro).  FPL  Energy  Mason.  LLC 
(Mason).  FPL  Energy  VVvman.  LLC 
(Wyman).  FPL  Energy  VVvman  IV.  LLC 
(Wyman  IV).  and  FPL  Energy  Power 
Marketing  Inc.  (collectively.  FPL  Maine) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an  updated 
market  power  study  in  accordance  with 
the  order  issued  November  12.  1998  in 
Docket  Nos.  ER98-3511.  et.  al.. 
accepting  for  filing  FPL  Maine's  market- 
based  rate  tariffs. 

Comment  date:  November  30.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 
and  Florida  Power  Corporation 

[Docket  No.  ER01-1807-006] 

Take  notice  that  on  November  14. 
2001.  Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  revised  tariff  sheets  under 
its  FERC  Electric  Tariff.  Third  Revised 
Volume  No.  3,  in  compliance  with  the 
Commission's  order  issued  on  October 
15.  2001.  in  Carolina  Power  &  Light  Co. 
and  Florida  Power  Corp..  97  FERC 
1161,048. 

Copies  of  the  filing  were  served  on  the 
parties  listed  in  the  Commission's 
official  service  list  in  these  proceedings 
as  well  as  the  appropriate  state 
commissions.  CP&L  will  post  the 
revised  Tariffs  on  its  OASIS. 

Comment  date:  December  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Electric  Transmission 

[Docket  No.  EROl-2469-OOlj 

Take  notice  that  on  November  13. 
2001 .  Duke  Energy  Corporation  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  revised 
rate  schedule  in  accordance  with  the 
Commission  Order  dated  August  28, 
2001. 

Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Alcoa  Power  Generating,  Inc. 

[Docket  No.  EROl-2501-007] 

Take  notice  that,  on  November  13. 
2001,  Alcoa  Power  Generating.  Inc. 
(.APGl)  tendered  for  filing  with  the 
Federal  Energy  Regulatory-  Commission 
(Commission)  a  revised  rate  schedule 
for  the  1964  Pacific  Northwest 
Coordination  Agreement  (PNCA).  APGI 
is  revising  its  PNCA  Rate  Schedule  to 
comply  with  Order  No.  614  formatting 
requirements  and  to  include  updated 
2000-2001  PNCA  Operating  Procedures 
pursuant  to  the  Commission's  October 
1.  2001  order  in  Docket  No.  EROl-2501- 
000 

Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  -^ 

8.  Energy  Group  of  America.  Inc. 

[Docket  No   EROl-2694-OOOi 

Take  notice  that  on  November  9, 
2001.  the  Energy  Group  of  America.  Inc. 
resubmitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Substitute  First  Revised 
Rate  Schedule  FERC  No.  1  which  has 
been  modified  to  incorporate  the 
designation  information  required  bv 
Order  No  614. 

The  Energy  Group  of  America.  Inc 
states  that  a  copy  of  this  filing  has  been 
served  on  each  person  designated  on  the 
official  ser\  ice  list  for  the  above 
proceeding. 

Comment  date:  November  30.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-4-OOOI 

Take  notice  that  on  November  15. 
2001.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Request  for 
Deferral  of  Consideration  of  its  October 
1,  2001  filing.  Notice  of  Cancellation  of 
PG&E  First  Revised  Rate  Schedule  FERC 
No.  215.  Must-Run  Service  Agreement 
between  PG&E  and  the  California 
Independent  System  Operator 
Corporation  for  the  FMC  Synchronous 
Condenser/  Emergency  Gas  Turbine,  in 
Docket  No  ER02-4-o6o. 

Copies  of  this  filing  have  been  ser\'ed 
upon  the  California  Public  Utilities 
Commission  and  all  parties  designated 
on  the  official  service  list  in  this 
proceeding. 

Comment  date:  December  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER02-291-OO1) 

Take  notice  that  on  November  15. 
2001.  Wisconsin  Public  Service 


Corporation  (WPSC)  tendered  for  filing 
four  revised  rate  schedule  sheets 
(Revised  Sheets)  which  provide  the 
American  Transmission  Company.  LLC 
(ATCLLC)  Site  Representative 
information  for  WPSC's  Rate  Schedule 
FERC  Nos.  64.  65.  66.  and  67  filed  in 
this  docket  on  November  8.  2001. 

WPSC  respectfully  requests  that  the 
Revised  Sheets  become  effective  as  of 
December  15.  2001.  the  same  effective 
date  WPSC  requested  in  its  November  8. 
2001  filing. 

Copies  of  the  filing  were  ser\ed  upon 
ATCLLC  and  the  Public  Ser\'ice 
Commission  of  Wisconsin.' 

Comment  date:  December  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  FPL  Energy  Upton  W  ind  II.  LP 

(Docket  No.  QF'02-«-OOOI 

Take  notice  that  on  November  13. 
2001.  FPL  Energy  Upton  Wind  11.  LP. 
11760  US  Highway  One.  [uno  Beach.  FL 
33408  filed  with  the  Federal  Energy 
Regulatory-  Commission  (Commission) 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
292.207fb)  of  the  Commission's 
regulations  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Facility  is  a  wind-powered 
generation  facility  consisting  of  61  wind 
turbine  generators  located  in  I'pton 
County.  Texas 

It  is  expected  that  electricity  from  the 
Facility  will  be  sold  to  Reliant  Energy 
Renewables.  Inc   of  Houston.  Texas.  The 
Facility  will  be  interconnected  with  the 
West  Texas  Utilities  Company 
transmission  system,  and  West  Texas 
Utilities  Company  will  provide  backup 
power  to  the  Facility 

Comment  date:  December  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  FPL  Energy  Pecos  Wind  I.  LP 

[Docket  No.  QF02-9-0001 

Take  notice  that  on  November  13. 
2001.  FPL  Energy  Pecos  Wind  I.  LP. 
11760  US  Highway  One.  ]uno  Beach.  FL 
33408  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
292.207(b)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing 

The  Facility  is  a  wind-powered 
generation  facility  consisling  of  121 
wind  turbine  generators  located  in 
Pecos  County.  Texas. 
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It  is  e.xpected  that  electricity  from  the 
Facility  will  he  sold  to  TXU  Electric 
Company  of  Dallas.  Texas.  The  Facility 
will  be  interconnected  with  the  West 
Texas  Utilities  Companv  transmission 
system,  and  West  Texas  Utilities 
Company  will  provide  backup  power  to 
the  Facility. 

Comment  date:  December  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

13.  The  Dow  Chemical  Company 

IDocket  No.  QF02-imi(i(i| 

Take  notice  that  on  .November  13. 
2001.  The  Dow  Chemical  Company 
(Dow)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  certification  of  a 
fac  ility  as  a  ciualifying  c ogeneration 
facility  pursuant  to  section  292.207(b)  of 
the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  fa(  ilitv  will  be  an  approximately 
897  megawatt  combined  cycle 
cogeneration  facility,  primarily  fired  bv 
natural  gas  (the  Farilitv)  and  will  be 
located  in  Flaquemine,  Louisiana,  at  the 
site  of  Dow's  chemical  manufacturing 
plant.  The  Facility  will  be  leased  to.  and 
operated  by,  Dow.  Thermal  energ\-  from 
the  Facilitv  will  be  used  hv  Dow.  The 
Facility  will  he  interconnected  with  the 
Entergy  Louisiana,  Inc.  transmission 
system. 

Comment  date:  December  7.  2001,  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E  .\nv  person  desiring  to  be  heard  or 

to  [irotest  su(  h  filing  should  file  a 
motion  to  inter\ene  or  protest  with  the 
Federal  Energ\'  Regulatory  Commission, 
888  First  .Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  (Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  38.'5.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date   Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.\ny  p(>rs()n  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
u-vvivYerr.qov  using  the  "RIMS"  link, 
select  "Dockets"  and  follf)W  the 
instructions  (call  202-208-2222  for 
assistance).  C>omments.  protests  and 
inter\entions  ma\  bt;  filed  electronicdllv 
\  iri  tlie  Internet  in  lieu  of  paper.  See.  18 
CFR  <H^  20m(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boer^ers, 

SecKtan 

IFR  Doc.  01-29308  Filed  11-23-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2634] 

Great  Northern  Paper,  Inc.;  Notice  of 
Proposed  Restricted  Service  List  for  a 
Programmatic  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

November  19.  2001. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.'  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who.  in  the  judgment  of  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  is  consulting  with 
the  Maine  State  Historic  Preservation 
Officer  (hereinafter,  SHPO)  and  the 
Advisory  Council  on  Historic 
Preservation  (hereinafter,  Council) 
pursuant  to  the  Council's  regulations.  36 
CFR  part  800.  implementing  section  106 
of  the  National  Historic  Preservation 
Act.  as  amended.  (16  U.S.C.  section 
470f).  to  prepare  a  programmatic 
agreement  for  managing  properties 
included  in,  or  eligible  for  inclusion  in, 
the  National  Register  of  Historic  Places 
at  the  Storage  Project  (FERC  No.  P- 
2634)^ 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy'  the 
Commission's  section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  license  expires 
or  is  terminated  (36  CFR  800.14).  The 
Commission's  responsibilities  pursuant 
to  section  106  for  the  above  project 
would  be  fulfilled  through  the 
programmatic  agreement,  which  the 
Comraissicm  proposes  to  draft  in 
consultation  with  certain  parties  listed 


below.  The  executed  programmatic 
agreement  would  be  incorporated  into 
any  Order  issuing  a  license. 

Great  Northern  Paper.  Inc.  as 
prospective  licensee  for  Project  No.  P- 
2634,  and  the  Passamaquoddv  Indian 
Tribe.  Penobscot  Indian  Nation,  and 
U.S.  Bureau  of  Indian  Affairs  have 
interest  in  this  proceeding  are  invited  to 
participate  in  consultations  to  develop 
the  programmatic  agreement  and  to  sign 
as  a  concurring  party  to  the 
programmatic  agreement. 

For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  Project  No.  P- 
2634  as  follows: 

Dr.  Laura  Henley  Dean.  Advisor\'  Council  on 
Historic  Preservation.  The  Old  Post  Office 
Building,  Suite  803.  1100  Pennsylvania 
Avenue.  NVV.  Washington,  DC.  20004 

Earle  G.  Shettlevvorth.  jr..  State  Historic 
Preservation  Offic:er.  Maine  Historic 
Preservation  Commission.  55  Capitol 
Street.  65  State  House  Station.  Augusta, 
Maine  04333 

Brian  R.  Stetson.  Manager  of  Environmental 
.Affairs.  Great  Northerh  Paper.  Inc.. 
Engineering  and  Kesean:h  Building.  1 
Katahdin  Ave.,  Millinocket,  Maine  04462- 
1373 

Richard  H.  Hamilton.  Chief.  Penobscot 
Indian  Nation.  6  River  Road;  Indian  Island. 
Old  Town.  Maine  04468 

Gregory  W.  Sample.  Drummond  Woodsum  & 
MacMahon.  245  Commercial  Street.  P.O. 
Bo.\  9781.  Portland,  Maine  04104-5081 

lim  Harriman,  U.S.  Bureau  of  Indian  Affairs. 
Eastern  Area  Office.  M.S.  260-VASQ,  3701 
Fairfax  Drive.  Arlington,  Virginia  22203- 
1700 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  senice  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
1.5  days  of  this  notice  date. 

An  original  and  8  copies  of  any  such 
motion  must  be  filed  with  the  Secretary 
of  the  Commission  (888  First  Street. 
NE..  Washington,  DC  20426)  and  must 
be  ser\'ed  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15  day  period.  (Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 

David  P.  Boergers, 

Sf-rTe/f;n  - 

|KR  Doc.  01-2<)310  Filed  ll-2:)-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1 1 81 1  -001  ] 

Wisconsin  Logs,  Inc.;  Notice  of 
Surrender  of  Prelimiriary  Permit 

November  19,  2001. 

Take  notice  that  Wisconsin  Logs.  Inc  . 
permittee  for  the  proposed  Merrill  Paper 
Mill  Project,  has  requested  that  its 
preliminary  permit  be  terminated  The 
permit  was  issued  on  lanuarv  4.  2001. 
and  would  have  expired  on  December 
31,  2003,  The  project  would  have  been 
located  on  the  Prairie  River  in  Lincoln 
County.  Wisconsin  The  permittee  states 
that  due  to  present  economic  and 
political  conditions  the  project  has 
become  unviable. 

The  permittee  filed  the  request  on 
November  1.  2001,  and  the  preliminary 
permit  for  Project  No.  11811  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  thi*  notice  unless 
that  day  is  Saturday.  Sunday,  or  holiday 
as  described  in  18  CFR  385,2007.  in 
which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  underl8  CFR  part  4.  may 
be  filed  on  the  next  business  day. 

David  P.  Boergers, 

Secretary. 

(FRDoc.  01-29311  Filed  11-23-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7107-3] 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  Pt  seq.].  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  25,  2002 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 


Avenue  NW.,  Mail  Code  2225A.  OECA/ 
OC/AgD.  Washington.  DC  20460  A 
copv  of  this  ICR  may  be  obtained  from 
Stephen  Howie  tel:  !202j  564-4146;  e- 
mail;  hovMp.stephen^epa.gov. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Stephen  Howie,  tel   (2021  564-4146; 
FAX:  (202]  564-0085;  e-mad: 
howestephen^  epa  gov 

SUPPLEMENTARY  INFORMATION: 

Affprted  entities:  Entities  potentially 
affected  bv  this  action  are  those  which 
produce  pesticides. 

Title:  Application  for  Registration  of 
Pesticide  Producing  Establishment  (EPA 
Form  3540-8)  and  Pesticides  Report  for 
Pesticide  Producing  Establishments 
(EPA  Form  3540-16).  OMB  Control 
Number  2070-00-8   Expires  5/31/2002. 

Abstract:  The  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (F1FR.'\) 
section  7(a)  requires  that  any  person 
who  produces  pesticides  or  active 
ingredients  subject  to  the  Act  must 
register  with  the  Administrator  of  EPA 
the  establishment  in  which  the  pesticide 
is  produced.  This  section  further 
requires  that  the  application  for 
registration  of  any  establishment  shall 
include  the  name  and  address  of  the 
establishment  and  of  the  producer  who 
operates  such  an  establishment.  EPA 
Form  3540-6,  Application  for 
Registration  of  Pesticide-Producing 
Establishments,  is  used  to  collect  the 
establishment  registration  information 
required  by  this  section. 

FIFRA  section  7(c)  requires  that  any 
producer  operating  an  establishment 
registered  under  section  7  report  to  the 
Administrator  within  30  davs  after  it  is 
registered,  and  annualh  thereafter  by 
March  Isf  for  certain  pesticide,  device 
production  and  sales/distribution 
information.  The  producers  must  report 
which  types  and  amounts  of  pesticides, 
active  ingredients,  or  devices  are 
currently  being  produced,  were 
produced  during  the  pa.st  year,  sold  or 
distributed  in  the  past  year.  The 
supporting  regulations  at  40  CFR  part 
167  provide  the  requirements  and  time 
schedules  for  submitting  production 
information  EPA  Form  3540-16. 
Pesticide  Reports  for  Pesticide- 
Producing  Establishments,  is  used  to 
collect  the  pesticide  production 
information  required  by  section  7(c)  of 
FIFRA. 

Establishment  registration  is  a  one- 
time requirement  for  all  pesticide- 
producing  establishments  Pesticide 
production  information,  is  required  to 
be  submitted  within  30  days  of  receipt 
of  the  Notification  of  Registration  of 
Pesticide-Producing  Establishments  and 
annually  thereafter  on  or  before 
March  1. 


An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  .Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
.Agenc-\'s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden:  The  average  annual  burden  to 
the  industry  over  the  next  three  years  is 
estimated  to  be  2  person  hours  per 
response. 

Respondents/affected  entities:  12.412. 
Estimated  number  of  respondents 
12.412. 

Frequency'  of  responses:  1 . 

Estimated  total  annual  hour  burden 
24.824. 

There  are  no  capital/startup  costs  or 
operating  and  maintenance  (O&M)  costs 
associated  with  this  ICR  since  all 
equipment  associated  with  this  ICR  is 
present  as  part  of  ordinary  business 
practices. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  mformation. 
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Dated:  November  7,  2001. 
kate  M.  Perry, 

Ai  ting  DmcUn.  A^ricullurv  Division. 

IKK  Do(    01-2'n84  Filed  11-23-01;  8:45  ami 

BILLING  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7107-5] 

Trichloroethylene  Health  Risk 
Assessment 

agency:  Fnvirnnmental  Protection 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  The  US  Environmental 
Protection  Agencv  (EP.M  is  extending  by 
60  davs  the  public  comment  period  on 
the  draft  report.  "Trichloroethylene 
Health  Risk  Assessment:  Synthesis  and 
(Characterization,"  External  Review- 
Draft,  (EPA/600/P-01/002A),  An  initial 
60-dav  public  comment  period  had  been 
announced  In  the  Notice  of  Availability 
published  on  September  19  {6b  PR 
48257-48258).  Extensions  were 
requested  bv  the  Air  Force,  the 
Halogenated  Solvents  hidustry  Alliance, 
ARCADIS  G&M.  the  Chlorine  Chemistry 
Council,  and  the  General  Electric 
Company.  EPA  has  decided  to  grant  an 
extension  of  the  comment  period  until 
January  18.  2002 

EPA's  Science  Advisory  Board  (SAB) 
will  convene  an  external  peer-review 
panel  to  review  the  draft  assessment 
The  SAB  will  publish  a  subsequent 
Federal  Register  notice  to  announce  the 
time  and  place  of  the  peer-review 
meeting,  including  information  on  how 
the  public  can  participate  After  the 
peer-review  meeting.  NCEA  will  address 
the  panel's  comments  and  the  public's 
comments  and  issue  a  final  assessment. 
At  that  time,  a  summarv  of  the  final 
assessment  will  be  included  on  EPA's 
Integrated  Risk  Information  System 
(IRIS). 

DATES:  (Comments  should  be  in  writing 
and  must  be  received  (not  postmarked) 
by  lanuary  18.  2002. 
ADDRESSES:  The  draft  assessment  is 
available  on  the  internet  at  bttp:// 
www  fpa  gnv/ncca.  A  limited  number  of 
paper  copies  are  available  from  the 
National  Center  for  Environmental 
Assessment's  Technical  Information 
Staff  telephone:  202-564-3261; 
facsimile:  2O2-565-O050   If  you  request 
a  paper  copy,  please  provide  your  name, 
mailing  address,  and  the  report  title. 
Trichloroethylene  Health  Risk 
Assessment. 


Commients  may  be  mailed  to  the 
Technical  Information  Staff  at  the 
mailroom  address;  Technical 
Information  Staff  (8623-D),  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue  N\V..  Washington. 
DC  20460.  Comments  should  be  in 
writing  and  must  be  received  by  January 
18,  2002.  Comments  may  also  be 
delivered  to  the  Technical  Information 
Staff  at  the  o'ffice  address:  808  17th 
Street  NW..  5th  Floor,  Washington,  DC 
20006;  telephone: 202-564-3261: 
facsimile:  202-565-0050.  Electronic 
comments  may  be  e-mailed  to: 
nceadc.comment@epa.gov.  While  not  a 
requirement,  commenters  are 
encouraged  to  provide  both  a  hard  copy 
of  their  comments  and  electronic  files  of 
their  comments  in  a  common  word- 
processing  format. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
|im  Cogliano.  National  Center  for 
Environmental  Assessment,  telephone; 
202-564-3288;  facsimile;  202-565- 
0079;  e-mail;  cogIiano.jim@epa.gov. 

Dated:  November  16,  2001. 
George  W.  Alapas, 

.^rfing  Director.  National  Center  for 

Environmental  Assessment. 

[FR  Dor  01-20.^85  Filed  11-23-01;  8;45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

November  16,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  of  199'5.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  (llommission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  26, 
2001 .  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  SW.  DC  20554  or  via  the  Internet 

to  ibole\'@f cc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jbole\'@f cc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0216 

Title:  Section  73.3538,  Application  to 
make  changes  in  an  existing  station. 

Form  No.;N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  not  for  profit  institutions. 

S'umber  of  Respondents:  50. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  50  hours. 

Total  Annual  Cost:  SO. 

Needs  and  Uses:  On  February  14. 
2001,  the  Commission  adopted  a  Report 
and  Order  in  MM  Docket  No.  93-77  in 
the  matter  of  An  Inquiry  Into  the 
Commission's  Policies  and  Rules 
Regarding  AM  Radio  Service  Directional 
Antenna  Performance  Verification.  This 
Report  and  Order  relaxed  the  technical 
requirements  for  AM  stations  using 
directional  antennae.  Among  other 
things,  this  Repoil  and  Order  eliminated 
the  need  to  file  an  informal  application 
to  specif>'  new  AM  station  directional 
antenna  field  monitoring  points. 
Revised  section  73.3538(b)  requires  a 
broadcast  station  to  file  an  informal 
application  to  modify  or  discontinue  the 
obstruction  marking  or  lighting  of  an 
antenna  supporting  structure.  The 
requirement  to  file  an  informal 
application  to  relocate  the  main  studio 
outside  the  principal  community 
contour  has  approval  under  section 
73.1125  (3060-0171).  The  data  are  used 
by  FCC  staff  to  ensure  that  the 
modification  or  discontinuance  of  the 
obstruction  marking  or  lighting  will  not 
cause  a  menace  to  air  navigation. 


Federal  Communications  Commission. 
Magaiie  Roman  Salas, 

Secretan'. 

[FR  Doc  01-29304  Filed  11-23-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sixth  Meeting  of  the  Advisory 
Committee  for  the  2003  World 
Radiocommunication  Conference 
(WRC-03  Advisory  Committee)" 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  WRC-03 
Advisory  Committee  will  be  held  on 
December  19.  2001.  at  the  Federal 
Communications  Commission  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  2003  World 
Radiocommunication  Conference.  The 
Advisory  Committee  will  consider  any 
preliminary  views  and/or  proposals 
introduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 
DATES:  December  19,  2001;  10  a.m.-12 
noon. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Room  TW-C305,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  Royiblat,  FCC  International 
Bureau.  Planning  and  Negotiations 
Division,  at  (202)  418-7501 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-03  Advisory 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radiocommunication  Conference 
(WRC-03).  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  this  notice 
advises  interested  persons  of  the  sixth 
meeting  of  the  WRC-03  Advisory 
Committee.  The  WRC-03  Advi.sory 


Committee  has  an  open  membership 
All  interested  parties  are  invited  to 
participate  in  the  .Advisory  Committee 
and  to  attend  its  meetings'  The 
proposed  agenda  for  the  sixth  meeting  is 
as  follows; 

Agenda 

Sixth  Meeting  of  the  WRC-(J3  Advisor\ 
Committee.  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Room  TW-C305,  Washington.  DC 
20554— December  19,  2001;  10  a.m.-12 
noon. 

1.  Opening  Remarks. 

2.  Approval  of  Agenda. 

3.  Approval  of  the  Minutes  of  the 
Fifth  Meeting. 

4.  IWG  Reports  and  Documents 
relating  to: 

a.  Consensus  Views  and  Issue  Papers 

b.  Draft  Proposals. 

5.  Future  Meetings. 

6.  Other  Business. 

Federal  Communications  Commission. 

Don  Abelson, 

Chief  International  Bureau. 

[FR  Doc  01-29303  Filed  11-23-0];  8:45  am) 

BILUNG  COOe  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  information 
required  bv  FEMA  to  amend  National 
Flood  Insurance  Program  Maps  to 
remove  certain  single-lot  property  from 
the  one-percent  annual  chance 
fioodplain. 


SUPPLEMENTARY  INFORMATION:  With  the 

passage  of  the  Flood  Disaster  Protectiun 
.■\ct  of  1973.  an  owner  of  a  structure, 
with  a  federally  backed  mortgage, 
located  m  the  one-percent  annual 
chance  (base;  floodpiain.  was  required 
to  purchase  federal  flood  insurance 
This  was  in  response  to  the  escalating 
damage  caused  bv  flooding  and  the 
unavailability  of  flood  insurance  from 
commercial  insurance  companies.  As 
part  of  this  effort.  FEMA  mapped  the 
one-percent  annual  chance  fl.jodplain  in 
communities  However,  due  to  scale 
limitations,  individual  structures  that 
may  be  above  the  base  flood  cannot  be 
shown  as  being  oi^t  of  the  one-percent 
annual  chance  flnodplain  FEMA  will 
issue  a  single-lot  Letter  of  Map 
Amendment  (LOM.^l  to  waive  the 
Federal  requirement  for  flood  insurance 
when  data  is  submitted  to  show  that  the 
single-lot  structure  is  above  the  base 
flood. 

Collection  of  Information 

Title:  Application  Form  For  Single 

Residential  Lot  or  Structure 
Amendments  to  National  Flood 
Insurance  Program  Maps 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0257. 

Form  Numbers  FEKL^  Forms  81-92, 
.Application  Form  for  Single  Residential 
Lot  or  Structure  Amendments  to 
National  Flood  Insurance  Program  Maps 
and  FEMA  Form  81-92A  (Spanish 
Version). 

Abstract:  FE.MA  Form  81-92  is 
designed  to  assist  requesters  in 
gathering  information  that  FEMA  needs 
to  determine  whether  a  certain  single-lot 
property  or  structure  is  likely  to  be 
flooded  during  the  flood  event  that  has 
a  one-percent  annual  chance  of  being 
equaled  or  exceeded  in  any  given  year 
(base  flood)  FEMA  Form  81-92A  is  a 
Spanish  version  of  FEMA  Form  81-92 
and.  as  such,  only  one  of  the  two  forms 
would  be  required  for  any  one 
appUcation. 

Estimated  Total  Annual  Burden 
Hours: 


FEMA  forms 


81-92  

81-92A  

Total 


Number  of  re- 
spondents 

■   (A) 


Frequency  of  response 

(B) 


7,875 
1,125 


9,000 


Annual 
Annual 


Hours  per  re- 
sponse 
(C) 


Annual  Burden 

hours 

(A  K  B  K  C) 


2.4 
2.4 


2.4 


18900 
2.700 


21.600 


59020 


Federal  Register /Vol.  66,  No.  227 /Monday,  November  26,  2001 /Notices 


Estimated  Cost:  Cost  to  respondents  is 
estimated  at  S50.00  per  hour,  per 
respondent  for  a  total  of  SI. 080.000 
annudliv  The  cost  to  the  Federal 
Government  is  estimated  to  be 
S2. 500. 000  annually. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  evaluate  the 
accurac\'  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality   utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic:  submission  of 
responses.  Submit  comments  by  lanuary 
25,  2002. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
.Section.  Program  Services  and  Svstems 
Branch,  Facilities  Management  and 
Division,  .administration  and  Resource 
Planning  Direc:torate.  Federal 
Emergencv  Management  Agency,  500  C 
Street,  SW..  Room  316,  Washington.  DC 
20472.  We  encourage  you  to  submit 
comments  either  by  fax — (202)  646- 
3347 — or  by  e-mail — 
munclandersnn'Q.  fema.gov. 
FOR  FURTHER  INFORIWATION  CONTACT: 
Contact  (Cecelia  Lvnch,  Program 
.Specialist.  Federal  Insurance  and 
Mitigation  Administration  at  (202)  646- 
7045  for  additional  information  about 
this  proposed  collection  of  information. 
Contact  Ms.  Anderson  at  (202)  646-2625 
for  copies  of  the  proposed  OMB 
clearance  package. 

l),itf(i;  NfAfnibnr  15.  2001 
.Muriel  B.  Anderson, 

Acting  Branch  Chief.  Program  Services  and 
Syslfms  Branch.  Facilitifs  .VlanagemenI  and 
Services  Division.  Administration  and 
Resource  Planning  Directorate. 
!KK  Dof    ni~2'ii20  Filed  11-23-01;  8:45  ami 
BILUNG  CODE  6718-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
ha\  e  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  povver  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  requirsd  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  19, 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  lackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

].  Spector  Properties.  Inc.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  bv  retaining  23.8  percent  of 
the  voting  shares  of  Andalusia 
Community  Bank,  Andalusia,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 

1.  Vallev  View  Bancshares,  Inc.. 
Overland  Park,  Kan.sas;  to  acquire  100 
percent  of  the  voting  shares  of  Guaranty 
Bancshares  Corporation,  Kansas  City, 
Kansas,  and  thereby  acquire  Guaranty 
Bank  and  Trust,  Kansas  City,  Kansas. 

Boanl  of  Governors  of  the  Federal  Reserve 
System.  November  19.  2001. 
Robert  deV.  Frierson, 
Deputy  Sfrretary  of  the  Board. 
[FR  Do:.  01-29319  Filed  11-23-01;  8:45  am] 

BILLING  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-10l 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recomn>endations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

National  Assessment  of  Health  Care 
Services  Provided  in  Homeless  Shelters/ 
Soup  Kitchens — New — Centers  for 
Disease  Control  and  Prevention  (CDC), 
National  Center  for  Infectious  Diseases 
(NCID).  This  Proposed  study  will  collect 
information  for  determining,  on  a 
national  basis,  what  facilities  homeless 
shelters  or  soup  kitchens  currently  have 
and  what  services  are  currently  offered 
that  might  be  used  to  integrate  hepatitis 
prevention  activities. 

There  is  one  phase  of  data  collection 
anticipated.  This  would  occur  in  the 
Spring  of  2002,  and  will  consist  of 
surveys  of  200  centers  of  varying  types. 
Telephone  follow-up  of  initial 
respondents  in  the  event  clarification  of 
responses  is  needed  will  be  conducted. 
Respondents  will  be  managers  or 
designees  of  homeless  shelters  or  soup 
kitchens.  The  total  time  involved  to  the 
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respondent  is  60  minutes.  There  is  no 
cost  to  respondents. 


Respondents 


Homeless  Stielters 
Soup  Kitchens 

Total  


No  of  re- 
spondents 


100 
100 


No  of  re- 
sponses per 
respondent 


30 
30 


Average  bur- 
den per  re- 
sponse 
(in  hrs.) 


Total  burden 
fin  hrs ) 


3000 
3000 


6000 


Dated:  November  19,  2001. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention 

[FR  Doc.  01-29335  Filed  11-23-01;  8:45  am) 

B4LL1MG  CODE  4163'18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-09] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fuiTCtions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utilit\-,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Coimor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 


conmients  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Radiation  Dose  Reconstruction— 
NEW— The  .National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  Department  of 
Health  and  Human  Ser%ices  (DHHS)  On 
October  30.  2000.  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (Public  Law  106- 
398)  was  enacted.  This  Act  established 
a  federal  compensation  program  for 
employees  of  the  Department  of  Energy 
(DOE)  or  certain  of  its  contractors, 
subcontractors  and  vendors,  who  have 
suffered  cancers  and  other  designated 
illnesses  as  a  result  of  exposures 
sustained  in  the  production  and  testing 
of  nuclear  weapons 

Executive  Order  13179  was  issued  on 
December  7.  2000;  it  delegated 
authorities  assigned  to  'the  President' 
under  the  Act  to  the  Departments  of 
Labor.  Health  and  Human  Ser\'ices. 
Energy,  and  justice.  The  Department  of 
Health  and  Human  Services  (DHHS) 
was  delegated  the  responsibility  of 
establishing  methods  for  estimating 
radiation  doses  received  bv  eligible 
claimants  with  cancer  applying  for 
compensation.  NIOSH  is  to  apply  these 
methods  to  estimate  the  radiation  doses 
of  such  individuals  applying  for 
compensation 

In  performance  of  its  dose 
reconstruction  responsibilities  under 
the  Act.  NIOSH  will  interview  claimants 
(or  their  survivors)  individually  and 
provide  them  with  the  opportunity, 
through  a  structured  mterview.  to  assist 
NIOSH  in  documenting  the  work  history 
of  the  employee  (characterizing  the 
actual  work  tasks  performed), 
identifying  incidents  that  may  have 
resulted  in  undocumented  radiation 
exposures,  characterizing  radiologic 
protection  and  monitoring  practices, 
and  identifying  co-workers  and  other 
witnesses  as  may  be  necessary  to 


confirm  undocumented  information  In 
this  process,  .NIOSH  will  use  a  computer 
assisted  telephone  interview  (CAT!) 
system,  which  will  allow  interviews  to 
be  conducted  more  efficiently  and 
quickly  than  would  be  the  case  with  a 
paper-based  inter\'iew  instrument 

NIOSH  will  use  the  data  collected  in 
this  process  to  complete  an  individual 
dose  reconstruction  that  accounts  as 
fully  as  possible  for  all  possible 
radiation  dose  incurred  bv  the  employee 
in  the  line  of  duty  for  DOE  nuclear 
weapons  production  programs  .\fter 
dose  reconstruction,  NIOSH  will  also 
perform  a  brief  final  interview  with  the 
claimant,  to  explain  the  results  and  to 
allow  the  claimant  to  confirm  or 
question  the  record  NIOSH  has 
compiled  This  will  also  be  the  final 
opportunity  for  the  claimant  to 
supplement  the  dose  reconstruction 
record 

At  the  conclusion  of  the  dose 
reconstruction  process,  the  claimant 
will  need  to  submit  a  form  (OCAS-1)  to 
confirm  that  all  information  available  to 
the  claimant  has  been  provided  The 
form  will  notify  the  claimant  that 
signing  the  form  allows  .MOSH  to 
forward  a  dose  reconstruction  report  to 
DOL  and  to  the  claimant,  and  closes  the 
record  on  data  used  for  the  dose 
reconstruction  The  dose  reconstruction 
results  will  be  supplied  to  the  claimant 
and  to  the  DOL,  w  inch  will  factor  them 
into  its  determination  whether  the 
claimant  is  eligible  for  compensation 
under  the  Act 

On  October  31,  2001   the  Office  of 
Management  and  Budget  approved 
DHHS'  request  for  emergencv 
Paperwork  Reduction  Act  clearance,  so 
that  .NIOSH  could  begin  its  dose 
reconstruction  duties  under  the  Act, 
That  emergency  clearance  expires  on 
April  30.  2002  This  notice  pertains  to 
DHHS'  request  for  normal  Paperwork 
Reduction  Act  clearance  to  permit 
NIOSH  to  continue  conducting  dose 
reconstruction  activities  after  April  30, 
2002,  There  is  no  cost  to  respondents. 
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Respondents 


Initial  inter,/iew  .. 
Conclusion  form 


Total 


Number  of 
respondents 


Number  of 
responses 


22,500 
22  500 


Average  bur- 
den per  re- 
sponse (in  hrs) 


Total  burden 
(in  hrs) 


1 
5/60 


22,500 
1.875 


24,375 


Uatedr  November  16,  2001. 
Nancy  E.  Cheal. 

Acting  Assnciatf  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
(inii  Prvvention. 
iFK  U(><    01-2t).3,36  Filed  11-23-01;  8:45  am) 

BILLING  COD€  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(30DAY-04-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  (Centers  for  Disease  Control  and 
P'revontion  (('DC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Papenvurk  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
davs  of  this  notice. 

Proposed  Project 

Youth  Risk  Behavior  Survey  (YRBS) 
Methodological  Study— New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP). 
Centers  for  Disease  Control  and 
Prevention,  (CDC).  The  purpose  of  this 
request  is  to  obtain  OMB  clearance  to 
conduct  a  methodological  study  in  the 
Spring  of  2002  to  assess  the 
contributions  of  question  wording, 
questionnaire  context,  and  appeals  for 
honesty  on  prevalence  and.  thereby,  to 
provide  methodological  guidance  for 
future  surveys,  especially  surveys  of 
adolescents.  In  2000,  the  Office  of  the 
Assistant  Secretary  for  Planning  and 


Evaluation  (ASPE)  commissioned  five 
expert  papers  written  on  the  topic 
"Examining  Substance  Abuse  Data 
Collection  Methodologies."  The  papers 
focused  on  the  YRBS,  the  National 
Household  Survey  of  Drug  Abuse 
(NHSDA).  and  Monitoring  the  Future 
(MTF).  A  consensus  among  the  authors 
was  that  disparate  results  across  the 
studies  are  most  likely  a  product  of 
methodological  differences  across  the 
surveys.  This  YRBS  Methodological 
Study  is  designed  to  measure  the  effect 
of  several  critical  aspects  of  the  data 
collection  protocol:  (1)  Question 
wording.  (2)  questionnaire  context.  (3) 
appeals  for  honesty,  and  (4)  students' 
perception  of  their  honesty  and 
accuracy.  Approximately  100  students 
in  40  high  schools  will  be  given  one  of 
four  questionnaires.  Elucidation  of  the 
impact  of  these  factors  on  prevalence 
will  assist  in  reducing  response  effects 
and  improving  the  quality  of  the  YRBS 
data.  The  total  annualized  burden  for 
this  data  collection  is  3.040  hours. 


Respondents 


High  school  student 
School  administrators 


Dcilcd:  No\fmbtT  16.  2001. 
Nanty  E.  Cheal. 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention. 

IFK  D(H    ()l-2't.ri7  F"iied  11-23-01;  8:45  am) 
BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463).  the  Centers  for  Disease 
Control  and  Preventicm  (CDC) 
announces  the  foilowins  committee 


Numt)er  of  re- 
spondents 


Number  of  re- 
sponses per 
respondents 


Burden  per  re- 
sponse (in 
hrs.) 


4,000 
80 


45/60 
30/60 


meeting. 


Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID). 

Time  and  Date:  8;30  a.m.-3:30  p.m., 
December  6,  2001. 

Place:  CDC,  Auditorium  B,  Building 
1,  Clifton  Road.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tne  Board  of  Scientific 
Counselors.  NCID.  provides  advice  and 
guidance  to  the  Director.  CDC.  and 
Director.  NCID.  in  the  following  areas: 
program  goals  and  objectives:  strategies; 
program  organization  and  resources  for 
infectious  disease  prevention  and 
control;  and  program  priorities. 

Matters  to  be  Discussed:  Agenda  items 
will  include; 

1.  Opening  Session:  NCID  Update 

a.  Institute  of  Medicine 

b.  Global  Strategy 

c.  Budget 

2.  Program  Update: 
a.  West  Nile 


b.  Dengue 

c.  Influenza 

d.  Malaria 

e.  Creutzfeldt-Iakob  Disease 

3.  Bioterrorism  Updates  and  Discussion 

a.  Organizational  Approach/Structure 

b.  Anthrax  Investigations 

c.  Smallpox  Activities 

d.  Other  issues,  e.g..  antimicrobial 
resistance/widespread  use  of 
antibiotics 

4.  Board  meets  with  Director.  CDC 

5.  Discussions  and  Recommendations 
Other  agenda  items  include 
announcements/introductions: 
follow-up  on  actions  recommended 
by  the  Board  May  2001;  consideration 
of  future  directions,  goals,  and 
recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day 
publication  requirement. 
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Written  comments  are  welcome  and 
should  be  received  by  the  contact 
person  listed  below  prior  to  the  opening 
of  the  meeting. 

Contact  Person  For  More  Information: 
Diane  S.  Hollev.  Office  of  the  Director. 
NCID.  CDC.  Mailstop  C-19.  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333.  email 
dsyl@cdc.gov:  telephone  404/639-0078 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  15.  2001. 
John  Burckhardt. 

Acting  Director.  Management  Analysisond 
Sen.ices  Office,  Centers  for  Disease  Control 
and  Prevention. 

[PR  Dot  01-29338  Filed  1 1-23-01;  8:45  am] 
BILUNG  CODE  4163-18-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463).  the  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  die  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  following: 

Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  9  a.m. -5  p.m., 
December  13.  2001. 

Place:  Room  800.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.  6th  Floor.  Washington,  DC 
20201. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available  Those  who 
wish  to  attend  are  encouraged  to  register 
with  the  contact  person  listed  below.  If 
you  will  require  a  sign  language 
interpreter,  or  have  other  special  needs, 
please  notify  the  contact  person  by  4:30 
E.S.T.  on  December  6.  2001 . 

Purpose:  The  Interagency  Committee 
on  Smoking  and  Health  advises  the 
Secretar>-,  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary-  for  Health  in  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
federal,  state,  local  and  private  agencies, 
and  (b)  establishment  and  maintenance 


of  liaison  with  appropriate  private 
entities,  federal  agencies,  and  state  and 
local  public  health  agencies  with 
respect  to  smoking  and  health  actiyities. 

Matters  to  be  Discussed:  The  agenda 
will  focus  on  new  and  changing  tobacco 
and  nicotine  deliver*  products" 

Contact  Person  for  More  Information 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and 
roster  of  committee  members  may  be 
obtained  from  the  Internet 
i^'\^-Vi-.cdc  gov/tobacco  in  mid-January 
2002.  or  from  Ms.  Monica  L.  Swann. 
Interagency  Committee  on  Smoking  and 
Health,  Office  on  Smoking  and  Health 
NCCDPHP.  CDC,  200  Independence 
Avenue.  SW.  Room  31 7B.  Washington. 
DC.  20201.  telephone  (202)  205-8500. 

All  agenda  items  are  subject  to  change 
as  priorities  dictate 

The  Director,  Management  .Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  .■\genc:y  for  Toxic 
Substances  and  Disease  Registry-. 

Dated:  November  16,  2001. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Sen-ices  Office.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc  01-29339  Filed  11-23-01;  8:45  amj 

BILUNG  COOe  416^1S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-141&-HY-P;  AA-6649-A2] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
DOI 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 


SUMMARY:  As  required  by  43  CFR 

2650  7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Acl.  as 
amended  by  the  .Alaska  National  Interest 
Lands  Conservation  .\ct.  will  be  issued 
to  the  AUam  Corporation  for  lands  in  T 
52  S..  R,  72  W..  Tps.  75  &  76  S,.  R.  121 
W..  and  T  93  S..  R.  179  W.,  Seward 
Meridian,  located  within  the  vicinity  of 
Atka.  Alaska,  containing  approximately 
10.137  acres.  Notice  of  the  decision  will 
also  be  published  four  times  in  the 
Anchorage  Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are; 


1   Any  part\-  claiming  a  propert\ 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  December 
26,  2001  to  file  an  appeal 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  pan  4.  Subpart  E,  shall  be  deemed 
to  have  waned  their  rights 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from  Bureau  of  Land 
Management.  .Alaska  State  Office,  222 
West  Seventh  .Avenue  «i  1,  .Anchorage, 
Alaska  9951 3--599 
FOR  FURTHER  INFORMATJON  CONTACT: 
Sherri  Belenski,  (907)  271-3333. 

Sherri  D.  Belenski, 

Land  Lavi  Examiner.  Branch  of  ASCSA 
Adjudication. 

\YR  Dof   01-29348  Filed  11-23-01;  8:45  am] 

BILUNG  COOE  4310-S$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-91 2-02-11 20-PG-24-1  A] 

Utah  Statewide  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior 
action:  Notice  of  Utah  Resource 
Advisory  Council  Meeting. 


summary:  The  Bureau  of  Und 
Management  s  Ltah  Statewide  Resource 
Advisory  Council  will  conduct  a 
meeting  December  18.  2001,  from  8am 
until  5  p.m.  at  the  Salt  Lake  Plaza  Hotel. 
122  West  South  Temple.  Salt  Lake  City. 
Utah. 

Primary  agenda  items  for  this  meeting 
will  include  an  orientation  for  new- 
members  and  an  oveniew  of 
management  strategies  to  increase 
consistency  and  clarity  regarding  the 
management  of  raptors  and  associated 
habitats  on  BLM  lands  within  the  state 
.\  panel,  whose  members  represent  the 
state,  industry ,  wildlife  interests,  and 
BLM,  will  also  speak  on  their 
perspectives  of  raptor  issues  and  the 
complexity  in  dealing  with 
development  on  public  lands. 

.\  puhlic  comment  period  is 
scheduled  from  4  15  p  m,-4  45  p.m. 
where  members  of  the  public  may 
address  the  Council  Written  comments 
may  be  mailed  to  the  Bureau  of  Land 
Management  at  the  address  listed  below. 
All  meetings  are  open  to  the  public: 
however,  transportation,  lodging,  and 
meals  are  the  responsibility  of  the 
participating  public. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sherr\-  Foot,  Special  Programs 
Coordinator.  Utah  State  Office.  Bureau 
of  Land  Management,  324  South  State 
Street,  Salt  Lake  City,  84111;  phone 
(801) 539-4195. 

Dali'd   Nov.'mlwr  6,  2001. 
Robert  .\.  Bennett, 
As<ioriatn  Statr  Director 
IFRDoi:  01-2M:1H0  Filed  11-23-01;  8;45  am| 

BILLING  CODE  WIO-aA-P 

DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

Agency  Information  Collection 
ActivKies:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

action:  Notice  of  extension  and  revision 
i)f  a  currently  approved  information 
collection  (C)MB  Control  Number  1010- 
0114).    

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  250. 
subpart  A,  General. 
DATES:  Submit  written  comments  by 
lanuary  25.  2002. 
ADDRESSES:  Mail  or  hand-carr\- 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  .^81  Elden  Street;  Herndon, 
Virginia  20170-4817.  If  you  wish  to  e- 
maii  comments,  the  e-mail  address  is: 
rules  (nmmpnts@mms.gov  Reference 

Information  Collection  1010-0114"  in 
your  e-mail  subject  line.  Include  your 
name  and  return  address  in  your  e-mail 
message  and  mark  your  message  for 
return  receipt 


FOR  FURTHER  INFORMATION  CONTACT: 

Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  A,  General. 
OMB  Control  \umber:  1010-0114. 
Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended,  43  U.S.C. 
1331  et  seq..  requires  the  Secretary  of 
the  Interior  to  preserve,  protect,  and 
develop  oil  and  gas  resources  in  the 
OCS  in  a  manner  which  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  "energy  resource  development 
with  protection  of  human,  marine,  and 
coastal  environments;  ensure  the  public 
a  fair  and  equitable  return  on  resources 
of  the  OCS;  and  preserve  and  maintain 
free  enterprise  competition.  Section 
1332(6)  of  the  OCS  Lands  Act  requires 
that  "operations  in  the  (Ojuter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well  trained 
personnel  using  technology, 
precautions,  and  other  techniques 
sufficient  to  prevent  or  minimize  the 
likelihood  of  blowouts,  loss  of  well 
control,  fires,  spillages,  physical 
obstructions  to  other  users  of  the  waters 
or  subsoil  and  seabed,  or  other 
occurrences  which  may  cause  damage  to 
the  environment  or  to  property  or 
endanger  life  or  health."  This  authority 
and  responsibility  are  among  those 
delegated  to  MMS.  To  carry'  out  these 
responsibilities,  MMS  has  issued 
regulations  for  leasing  and  operations 
on  the  OCS.  The  ICR  to  be  submitted  to 
OMB  for  review  and  approval  concerns 
the  reporting  and  recordkeeping 
elements  of  the  30  CFR  250,  subpart  A, 
General  regulations  and  related  forms 
and  Notices  to  Lessees  and  Operators 
(NTLs). 

Federal  policy  and  statutes  require  us 
to  recover  the  cost  of  services  that 
confer  special  benefits  to  identifiable 
non-Federal  recipients.  Section  250.165 


requires  a  State  lessee  to  pay  a  fee  when 
applying  for  a  right-of-use  and  easement 
on  the  OCS.  The  Independent  Offices 
Appropriation  Act  (31  U.S.C.  9701), 
OMB  Circular  A-25,  and  the  Omnibus 
Appropriations  Bill  (Pub.  L.  104-133. 
110  Stat.  1321,  April  26.  1996)  authorize 
agencies  to  collect  these  fees  to 
reimburse  us  for  the  cost  to  process 
applications  or  assessments.  This  fee  is 
the  same  as  that  required  for  filing 
pipeline  right-of-way  applications  as 
specified  in  §250.l6lO(a). 

The  MMS  OCS  Regions  use  the 
information  collected  under  subpart  A 
to  ensure  that  operations  on  the  OCS  are 
carried  out  in  a  safe  and  pollution-free 
manner,  do  not  interfere  with  the  rights 
of  other  users  on  the  OCS.  and  balance 
the  development  of  OCS  resources  with 
the  protection  of  the  environment. 
Responses  are  mandatory.  No  questions 
of  a  "sensitive"  nature  are  asked.  MMS 
will  protect  proprietary  information 
according  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  2).  30  CFR  250.196 
(Data  and  information  to  be  made 
available  to  the  public)  and  30  CFR  part 
252  (OCS  Oil  and  Gas  Information 
Program). 

Frequency:  The  frequency  varies  by 
section,  but  is  generally  "on  occasion." 

Estimated  Number  and  Description  of 
Respondents:  Approximately  1  State 
and  130  Federal  OCS  oil  and  gas  or 
sulphur  lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burdens:  The 
following  chart  details  the  individual 
reporting  and  recordkeeping 
requirements  and  respective  hour 
burden  estimates  of  the  ICR  we  will 
submit  to  OMB,  In  calculating  the 
burdens,  we  assumed  that  respondents 
perform  certain  requirements  in  the 
normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary  and  took  that  into  account  in 
estimating  the  burden.  We  welcome 
your  comments  on  our  estimates  of  the 
burden  hours  for  these  requirements. 


Citation  30  CFR  250  subpart  A 
and  related  forms,  NTLs 


Reporting  or  recordkeeping  requirement 


Hour  burden  per 
response.'record 


Reporting  Requirements 


104       '  Appeal  orders  or  decisions— burden  included  with  30  CFR  290  (1010-0121)  

10918)   110  ;  Submit  welding   burning  and  hot  tapping  plans  

115  116     Request  determination  of  well  producibility:  submit  data  &  information;  notify  MMS  of  test .... 

118   119:  121;  124  Apply  for  injection  or  subsurface  storage  of  gas      

Request  reimbursement  for  food  quarters,  and  transportation  provided  to  MMS  representa- 
tives (OCS  Lands  Act  specifies  reimbursement:  no  requests  received  in  many  years: 
minimal  burden) 
Submit  performance  improvement  plan  under  MMS  implementing  procedures  for  enforce- 
ment actions 

140       Request  vanous  oral  approvals  not  specifically  covered  elsewhere  in  regulatory  require- 
ments. 


133 


135  I  MMS  internal  process) 


2 
3 
8 

1 


20 

y* 


Citation  30  CFR  250  subpart  A 
and  related  forms/NTLs 

141  

142 

143:  144:  145;  Form  MMS- 
1123 

150:  151,  152:  154(a) 

150:  154(b)  

160.  161    , 

165 

166 

168;  170;  171;  172;  174;  175; 

177:  180(b).  (d) 
Condition  of  approval  of 
177(a)  


177(b),  (c),  (d):  182,  183,  185: 
194. 


180(a).  (0,  (g),  (h),  (i).  (j) 

180(e)  

181(d):  182(b),  183(b)(2) 


Reporting  or  recordkeeping  requirement 


Hour  burden  per 
response  record 


184 
190 


191  

191(a)  

192;  FormMMS-132   

193 

194  exception  requests  NIL 


194(c) 
195  .... 


Request  approval  to  use  new  or  alternative  procedures  including  BAST  not  specificaliv 
covered  elsewhere  in  regulatory  requirements  ^ 

Request  approval  of  aepariure  from  operating  requirements  not  specifically  covered  else- 
where in  regulatory  requirements 

Submit  designation  of  operator  &  repon  change  of  address  or  notice  of  termination  submit 
designation  of  locai  a©ent 

Name  and  identity  facilities  etc  .  with  signs 

Identity  wells  with  paint  or  signs   !!."!!!.'.'"! 

OCS  lessees  Apply  for  nght  of  use  and  ea^enTtoconsti^ct'and  maJntair^"  off-iease'r^^^^^^^ 
forms,  artificial  islands  and  installations  and  other  devices 

State  lessees  Apply  .for  r,ght-ot-use  and  easement  tc  construct  and  maintain  off-lease  plat- 
forms, artificial  islands,  and  installations  and  other  devices 

State  lessees   Furnish  surety  bond— burden  included  with  30  CFR  256  (1010-0006) 

Request  suspension  of  operations  (SOO;  or  production  (SOP),  submit  schedule  ofwork 
leading  to  commencement 

Submit  progress  reports  on  SOO  or  SOP 

Conduct  site-specific  study  submit  results  No  instances  requiring  this  study  In  several 
years-^ouid  be  necessary  if  a  situation  occurred  such  as  severe  damage  to  a  platform 
or  structure  caused  by  a  hurricane  or  a  vessel  collision 

Vanous  references  to  submitting  new,  revised  or  mod.'fied  exploration  plan  development/ 
production  plan,  or  development  operations  coordination  document  and  related  survevs/ 
reports— burden  included  with  30  CFR  250   subpart  B  ilOiO-0049) 

Notify  and  submit  report  on  various  leasehoidmg  operations  and  lease  production  activities 

Request  more  than  180  days  to  resume  operations 

Request  termination  of  suspension  and  cancellation  of  lease  (no  requests  m  recent  years 
for  terminatioa'cancellation  of  a  lease  minimal  burden  i 

Request  compensation  for  lease  cancellation  OCS  Lands  Act  specifies  compensation  (no 
qualified  lease  cancellations  m  many  years,  mimmai  burden  comparec  tc  benefit) 

Submit  requests  applications  and  notices  under  vanous  reguiations-burden  included  with 
applicable  requirement 

Report  accidents,  deaths,  senous  mjunes,  fires  explosions  and  blowouts 

Report  spills  of  oil — burden  included  with  30  CFR  254  (1010-0091 ) 

Daily  report  of  evacuation  statistics  for  natural  occurrence'hurncane  (form  MMS-i32  used 
in  Gulf  of  Mexico  OCS  Region  (GOMRii 

Report  apparent  violations  or  non-compliance 

Request  departures  from  conducting  archaeotogica77eso^rTOS  surveys  and/or'sub^'mina 
ports  in  GOMR  ^ 

Report  archaeological  discovenes  (only  one  instance  m  many  years  minimal  burden) 
Submit  data  information  for  post-lease  geological  and  geophysical  activity  and  request  reim- 
bursement—burden included  with  30  CFR  251  (1010-0048) 


2 

1 
5 


10 

2 
80 


3 

30 

50 


Recordkeeping  Requirements 


Retain  records  of  crane  inspection,  testing,  and  maintenance  for  2  years   crane  operator 

qualifications  4  years 
Retain  welding  burning  and  hot  tapping  plan  and  approval  for  the  life  of  the  facility 
Make  available  all  records  related  to  inspection  not  specifically  covered  elsewhere  in  reau- 

latory  requirements 


'/if 
1 


Estimated  Reporting  and 
Recordkeeping  '\'on-Hour  Cost" 
Burden:  The  application  filing  fee 
required  in  §  250.165  is  the  only 
paperwork  cost  burden  identified  for  the 
subpart  A  regulations.  This  filing  fee  is 
currently  set  at  S2.350. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB.  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*    *   *  to  provide 
notice  *   *    *  and  otherwise  consult 
with  members  of  the  public  and  affected 


agencies  concerning  each  proposed 
collection  of  information  *   *   *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessar\-  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 


collection  of  information.  The 
application  fee  discussed  previously  is 
the  only  identified  non-hour  cost 
burdens  for  the  information  collection 
aspects  of  30  CFR  250,  subpart  A. 
Therefore,  if  you  have  costs  to  generate, 
maintain,  and  disclose  this  information, 
you  should  comment  and  provide  your 
total  capital  and  startup  cost 
components  or  annual  operation, 
maintenance,  and  purchase  of  service 
components.  Vou  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s).  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
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for  collecting  information,  monitoring, 
and  record  storage  facilities.  Generally, 
vour  estimates  should  not  include 
equipment  or  services  purchased:  (i) 
Before  October  1.  1995;  (ii)  to  comply 
with  requirements  not  associated  with 
the  information  collection:  (iii)  for 
reasons  other  than  to  provide 
information  or  keep  records  for  the 
Government;  or  (iv)  as  part  of  customary 
and  usual  business  or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  0MB  approval.  As  a 
result  of  vour  comments,  we  will  make 
anv  necpssarv  adjustments  to  the  burden 
in  our  submission  to  0MB. 

Public  (AininiPiU  Policy:  Our  practice 
IS  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  bv  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and.'or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonvmous  comments.  We 
will  make  all  submissions  from 
organizations  <.n  businesses,  and  from 
individuals  identif\ing  themselves  as 
representatnes  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  ]o  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  November  7,  2001. 
E.  P.  Danenber^er, 

Chit't.  Engiiwfnngand  Operations  Division. 
|FR  Doc.  01-29382  Filed  11-23-01;  8:45  am) 

BILUNG  CODE  4310-MR-W 


Secretary  of  the  Interior,  will  hold  a 
public  meeting.  The  purpose  of  the 
Conservation  Advisor\'  Group  is  to 
provide  technical  advice  and  counsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conser\'ation  Program. 
DATES:  Monday.  December  17.  2001,  9 
a.m  -4  p  m. 

ADDRESSES:  Bureau  of  Reclamation 
Office,  1917  Marsh  Road,  Yakima, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Esget.  Manager,  Yakima  River 
Basin  Water  Enhancement  Project,  1917 
Marsh  Road,  Yakima,  Washington, 
98901;  (509)  575-5848,  extension  267. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
water  marketing  opportunities  in  the 
Yakima  River  Basin  and  develop 
recommendations. 

Dated:  November  6,  2001. 
lames  A.  Esget, 

Prugram  Manager. 

IFR  Doc.  01-29211  Filed  11-23-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  of  the  Yaldma  River  Basin 
Conservation  Advisory  Group,  Yakima 
River  Basin  Water  Enhancement 
Project,  Yakima,  WA 

AGENCY:  Bureau  of  R(!clamation. 

Interior 

ACTKDN:  Notice  of  meeting. 


SUMMARY:  As  required  by  the  Federal 
Advison.-  Committee  Act.  notice  is 
herebv  given  that  the  Conservation 
Advisorv  Group.  Yakima  River  Basin 
Water  Enhancement  Project.  Yakima, 
Washington,  established  by  the 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[Investigations  Nos.  701-TA-402  (Final)  and 
731-TA-892-«93  (Final)] 

Honey  From  Argentina  and  China 
Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
167ld(b))  (the  Act),  and  section  735(b) 
of  the  Act  (19  U.S.C.  1673d(b)),  that  an 
industrv  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Argentina  and  China  of  honey, 
provided  for  in  subheadings  0409. 00. 00, 
1702.90.00,  and  2106.90.99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be 
subsidized  by  the  Government  of 
Argentina  and  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).  The 
Commission  also  makes  an  affirmative 
determination  that  critical 
circumstances  exist  with  respect  to 
subject  imports  from  China  for  which 
Commerce  made  affirmative  critical 
circumstances  determinations.-^ 


Background 

The  Commission  instituted  these 
investigations  effective  September  29, 
2000.  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  the  American  Honey 
Producers  Association.  Bruce.  South 
Dakota,  and  the  Sioux  Honey 
Association.  Sioux  City.  low'a.  The  final 
phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  honey  from  Argentina  were 
being  subsidized  within  the  meaning  of 
section  703(b)  of  the  Act  (19  U.S.C. 
167lb(b))  and  that  imports  of  honey 
from  Argentina  and  China  were  being 
sold  at  LTF\'  within  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigations  and  of 
a  public  bearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary'.  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  lune  13,  2001  (66  FR 
31948).  The  hearing  was  held  in 
Washington,  DC,  on  October  3,  2001, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary'  of  Commerce  on 
November  19,  2001.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3470  (November  2001), 
entitled  Honey  from  ^Argentina  and 
China:  Investigations  Nos.  701-TA-402 
and  731-TA-892-893  (Final). 

Issued:  November  19.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Scrrpkin'. 

IFR  Doc.  01-29306  Filed  11-23-01;  8:45  am] 
3ILUNG  CODE  702O-O2-l» 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-736  and  737 
(Reviews)] 

Large  Newspaper  Printing  Presses 
From  Germany  and  Japan 

AGENCY:  United  States  International 
Trade  Commission. 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Comir.iision'':  rules  of  practice  and  procedure  (19 
CFR  20t2(fl). 

'Conlmissioners  Bragg.  Miller,  and  Devaney 
make  affirmative  critical  circumstances  finding 


with  respect  to  suhjcit  imports  friim  (!hina  for 
which  Commerce  made  an  affirmative  cntual 
circumstances  determii\alions.  Chairman  Koplan. 
Vice  Chairman  Okun,  and  Commissioner  Hillman 
make  a  negative  critical  circumstances  finding  with 
respect  to  those  imports. 
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ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  large  newspaper  printing 
presses  from  Germany  and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
theTariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  large  newspaper  printing 
presses  from  (^rmany  and  (apan  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injurv  within  a 
reasonably  foreseeable  time.  A  schedule 
for  the  reviews  will  be  established  and 
announced  at  a  later  date.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  generad 
application,  consuh  the  Commission's 
rules  of  practice  and  procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A.  D,  E.  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW. 
Washington.  DC  20436  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  bv  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretar>-  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  ser\er  (http:// 
MTVH-.us/fr.^ov). 

SUPPLEMENTARY  INFORMATION:  On 

November  5.  2001.  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  75i(c)(5)  of 
the  Act.  The  Commission  found  that  the 
domestic  interested  party  group 
response  to  its  notice  of  institution  (66 
FR  39770.  August  1,  2001)  was  adequate 
with  respect  to  both  reviews,  and  that 
the  respondent  interested  party  group 
response  was  adequate  with  respect  to 
Germany  but  inadequate  with  respect  to 
Japan.  The  Commission  also  found  that 
other  circumstances  warranted 
conducting  a  full  review  with  respect  to 
Japan. 

A  record  of  the  Commissioners'  votes 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretarv-  and  at  the  Commission's  web 
site. 


Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  November  19.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary 
[FR  Doc  01-29305  Filed  11-23-01:  8:45  am) 

BILUNG  CODE  702IMn-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-414  (Final)  and 
731 -TA-928  (Final)] 

Softwood  Lumber  From  Canada 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

countervailing  duty  and  antidumping 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  counter\ailing  duty 
investigation  No.  701-TA-414  (Final) 
under  section  705(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  167ld(b))  (the  Act)  and 
the  final  phase  of  antidumping 
investigation  No.  731-TA-928  (Final) 
under  section  735(b)  of  the  Act  (19 
U.S.C.  1673d(b))  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injun,-.  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
subsidized  and  less-than-fair-value 
imports  from  Canada  of  softwood 
lumber,  provided  for  m  subheadings 
4407  10.00.  4409  10  10.  4409  10  20,  and 
4409.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  6.  2001. 
FOR  FURTHER  INFORMATKDN  CONTACT:  hm 
McClure  (202-205-3191  J.  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


'  See  the  Department  of  Commerce's  Notice  of 
Preliminan,  Determination  of  Sales  at  Less  Than 
Fair  Value  (66  FR  56062.  November  6.  2001)  for  a 
complete  description  of  the  scope  of  the 
investigations. 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
wwH'usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http :// dockets. usitc  gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  Act  (19  U  S  C   1671b)  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Canada  of 
softwood  lumber,  and  that  such 
products  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  §  1673b).  The  investigations  were 
requested  in  a  petition  filed  on  April  2. 
2001 .  by  the  Coalition  for  Fair  Lumber 
Imports  Executive  Committee. 
Washington.  DC:  the  L'nited 
Brotherhood  of  Carpenters  and  Joiners. 
Portland.  OR;  and  the  Paper.  Allied- 
Industrial.  Chemical  and  Energy 
Workers  International  Union.  Nashville 
TN. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entr>-  of  appearance  with  the 
Secretary'  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminar\' 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  n^presentatives. 
who  are  parties  to  the  investigations. 
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Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary-  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminarv  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
March  12.  2002.  anri  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  March  26.  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Rfquests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  .Secretary  to  the  Commission  on  or 
before  March  18.  2002.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  21. 
2002.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201  6(b)(2),  201.13(f).  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 
207.23  of  the  Commission's  rules:  the 
deadline  for  filing  is  March  19,  2002. 


Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 
207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  April  2. 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  April  2, 
2002.  On  April  19,  2002,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  April  23,  2002,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commissions 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201 .8  of  the  Commission's  rules:  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Comnjission's  rules. 

Issued:  November  20,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Dor.  01-29362  Filed  11-23-01:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Application  for  advance 
permission  to  enter  as  nonimmigrant 
(Pursuant  to  212(d)(3)  of  the 
Immigration  and  Nationality  Act.) 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  16,  2001 
at  66  FR  43028,  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  26. 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Ju.stice 
Desk  Officer,  Room  10235.  Washington. 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  ori  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


Federal  Register /Vol.  66,  No.  227 /Monday,  November  26,  2001  'Notices 


59029 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

Overview  of  This  Infonnation 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
infonnation  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Advance  Permission  to 
Enter  as  Nonimmigrant  (Pursuant  to 
212(d)(3)  of  the  Immigration  and 
Nationality  Act.) 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-192,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  provided 
on  this  form  allows  the  Service  to 
determine  if  the  applicant  is  eligible  to 
enter  the  U.S.  temporarily  under  the 
provision  of  section  212(d)(3)  of  the 
Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12.000  responses  at  15  minutes 
(0.25  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3.000  annual  burden  hours 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Ste.  1600.' Washington,  DC 
20530. 

Dated:  November  16,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 

[FR  Doc  01-29317  Filed  11-23-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Ccllection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Request  for  cancellation 
of  public  charge  bond 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  Julv  27.  2001  at 
66  FR  39206.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  Lhis  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  26. 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatorv' 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street.  NW,, 
Room  10235,  Washington.  DC  20530 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate 'the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  qualit>\  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  This  Information 
Collection 

(1)  T\j)e  of  Information  Collection: 
E.xtension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Cancellation  of  Public 
Charge  Bond. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection  Form  1-356.  Inspections 
Division,  Immigration  and 
Naturalization  Service 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  bnef 
abstract:  Primary  Individuals  or 
Households  The  form  is  used  by  the 
Immigration  and  .Naturalization  Service 
to  determine  if  the  bond  posted  on 
behalf  of  an  alien  in  the  United  States 
should  be  canceled. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  2,000  responses  at  15  minutes 
(0.25  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4034.  425  I  Street,  NW  , 
Washington.  DC  20536  Additionally, 
comments  ^nd/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A  Sloan 

If  additional  information  i>  required 
contact:  Mr.  Robert  B  Bnggs.  Clearance 
Officer.  I'nited  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  .Management 
Division.  Patrick  Henrv  Building.  601  D 
Street,  NW,.  Ste.  1600, Washington,  DC 
20530. 

Dated:  November  16.  2001 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  lustice.  Immigration  and 
Saturahzation  Service. 

jFR  Doc.  01-29318  Filed  11-23-01;  8:45  am] 

WLUNG  COOE  4410-10-M 


59030 


Federal  Register/ Vol.  66,  No.  227 /Monday.  November  26.  2001 /Notices 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Justice  Statistics 

[OJP(BJS)-1338] 

2002  Census  of  Tribal  Justice 
Agencies  in  American  indlan  and 
Alaska  Native  Tribal  Jurisdictions 

agency:  BurPdu  of  Justice  Statistics. 
Office  of  [ustice  Programs,  Justice. 
ACTION:  Notice  of  solicitation. 


SUMMARY:  The  purpose  of  this  notice  is 

to  announce  a  public  solicitation  to 

obtain  a  data  collection  agent  for  the 

2002  Census  of  Tribal  Justice  Agencies 

in  American  Indian  and  Alaska  Native 

Jurisdictions. 

DATES:  Proposals  must  be  received  at  the 

Bureau  of  Justice  Statistics  (BJS)  on  or 

before  5:00  p.m.  EST,  Januar>'  7,  2002  or 

be  postmarked  on  or  before  January  7. 

2002 

ADDRESSES:  Proposals  should  be  mailed 

to  Application  Coordinator,  Bureau  of 

Justice  Statistics,  810  Seventh  Street, 

NVV,  Washington.  DC  20531:  (202)  616- 

.3497. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vlarikd  Litras,  Statistician.  Bureau  of 

Justice  Statistics.  810  Seventh  Street, 

NVV,  Washington,  DC  20531;  Phone 

(202)  514-4272  (This  is  not  a  toll  free 

number);  E-mail: 

Manka  Utras&usdoj.gov 

SUPPLEMENTARY  INFORMATION 
Statutory  Authority 

The  awards  made  pursuant  to  this 
solicitation  will  be  funded  by  the 
Bureau  of  Justice  Statistics  consistent 
with  the  provisions  of  42  U.S,C.  §3732. 

Program  Goals 

The  purpose  of  this  award  is  to 
provide  funding  to  administer  the  2002 
C.ensus  of  Tribal  Justice  Agencies  in 
.\merican  Indian  and  Alaska  Native 
Tribal  Jurisdictions.  The  survey  will 
obtain  baseline  information  about  tribal 
justice  agencies  in  Federally  recognized 
American  Indian  tribes  and  Alaska 
Native  villages.  Special  emphasis  will 
be  made  to  identify  the  tribal  justice 
forums  used  for  resolving  disputes, 
tribal  court  services  and  personnel,  law 
enforcement  agencies,  record  keeping, 
and  crime  reporting  practices.  The 
initial  survey  instrument  and 
respondent  list  will  be  provided  by  BJS. 
A  draft  of  the  initial  survey  instrument 
currently  is  available  on  the  BJS  website 
for  public  review  and  comment  at 
<  vvu'vv  oip.  usdoj.gov/bjs/ 
stsspnt.htm^ctiaio. 

BJS  anticipates  making  one  award  for 
a  12-month  period  under  this 


solicitation.  A  total  of  up  to  $210,000 
will  be  made  available  to  complete  the 
project  pending  OMB  clearance. 

Background 

The  implementation  of  the  2002 
Census  of  Tribal  Justice  Agencies  in 
American  Indian  and  Alaska  Native 
Tribal  Jurisdictions  is  part  of  a 
multifaceted  effort  by  BJS  to  expand 
statistical  activities  related  to  American 
Indian  and  Alaska  Native  crime  and 
justice  issues.  The  program  is  a 
component  of  the  US.  Department  of 
Justice's  Indian  Country  Law 
Enforcement  Initiative  appropriated  to 
address  the  need  for  improved  law 
enforcement  and  tribal  justice  systems 
in  Indian  Country.  To  date,  there  is  no 
comprehensive  documentation  of  tribal 
justice  agencies  operating  in  Indian 
Country,  the  services  they  provide,  and 
the  capacity  of  American  Indian  tribes 
and  Alaska  Native  villages  to  collect  and 
report  information  about  crime  in  their 
jurisdiction.  Findings  from  the  Census 
are  designed  to  provide  a  systematic 
understanding  of  the  administration  of 
justice  in  Indian  Country. 

Though  baseline  information  about 
detention  facilities  is  available  through 
BJS"  Survey  of  Jails  in  Indian  Country, 
and  selected  information  about  tribal 
law  enforcement  agencies  is  available 
through  BJS"  Census  of  State  and  Local 
Law  Enforcement  Agencies,  sparse  data 
are  available  in  the  areas  of  tribal  courts, 
tribal  prosecution,  tribal  public  defense, 
the  use  of  traditional  methods  of  dispute 
resolution,  justice  system  personnel, 
and  whether  and  to  what  extent  crime 
incidents  and  civil  disputes  are 
recorded. 

The  goal  of  this  survey  is  to  provide 
baseline  information  upon  which  to 
build  a  tribal  criminal  justice  statistics 
infrastructure  that  not  only  will  improve 
the  Nation's  understanding  of  crime  and 
the  administration  of  justice  in 
American  Indian  tribes  and  Alaska 
Native  villages,  but  may  provide 
important  information  in  the 
development  or  expansion  of  their  own 
tribal  justice  systems.  The  information, 
moreover,  may  be  useful  by  tribes  in 
their  application  for  various  national 
crime  prevention  programs,  such  as  the 
Local  Law  Enforcement  Block  Grants 
administered  by  the  Bureau  of  Justice 
Assistance  (BJA)  and  the  Juvenile 
Accountability  Incentive  Block  Grant 
Program  of  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP), 
both  of  which  provide  for  the 
distribution  of  funds  based  upon 
formulas  utilizing  crime  information. 


Eligibility  Requirements 

Both  profit  making  and  nonprofit 
organizations  may  apply  for  funds. 
Consistent  with  6rp  fiscal  requirements, 
however,  no  fees  may  be  charged  against 
the  project  by  profit-making 
organizations. 

Scope  of  Work 

The  objective  of  this  project  is  to 
complete  data  collection  for  the  2002 
Census  of  Tribal  Justice  Agencies  in 
American  Indian  and  Alaska  Native 
Tribal  Jurisdictions.  This  includes 
extensive  follow  up,  data  verification, 
coding  and  data  entry,  and  delivery  of 
a  final  data  set  and  documentation.  The 
initial  survey  instrument  and 
respondent  list  will  be  provided  by  BJS. 
Specifically,  the  recipient  of  funds  will: 

1.  Develop  a  detailed  timetable  for 
each  task  in  the  project.  Data  collection 
should  begin  within  three  months  of  the 
project  start  and  be  completed  within 
twelve  months.  After  the  BJS  project 
manager  has  agreed  to  the  timetable,  all 
work  must  be  completed  as  scheduled. 

2.  Provide  a  final  review  of  the  survey 
instrument  drafted  by  BJS  for  form  and 
content. 

3.  Verifv'  the  names,  addresses,  and 
appropriate  contact  from  the  respondent 
list  provided  by  BJS.  The  most  current 
BIA  Tribal  Leaders  list  will  comprise 
the  respondent  list  for  this  project. 

4.  Conduct  a  pre-test  of  the  survey 
instrument  in  a  minimum  of  two  sites 

to  assure  that  survey  items  are  perceived 
bv  respondents  as  intended  and  can  be 
provided  in  a  timely  manner. 

5.  Mail  surveys  to  respondents  and 
provide  extensive  follow  up  to 
respondents  that  require  help, 
clarification,  or  encouragement  to 
complete  the  sur\'ey.  This  may  involve 
multiple  follow  up  telephone  calls,  re- 
mailing  or  re-faxing  surveys,  email 
correspondence,  and  site  visits  where 
necessar\'.  In  some  cases,  survey 
translation  into  the  Native  language  may 
be  necessarv'. 

6.  Implement  and  maintain  an 
automated  system  to  provide  ongoing 
status  of  each  survey  respondent, 
complete  documentation,  and  an 
inventory  of  follow  up  communication 
and  procedures  for  each  case.  This 
automated  tracking  system  should  be 
remain  current  and  be  accessible  to  the 
BJS  project  monitor  at  all  times. 

7.  Identifx'  techniques  necessary  to 
achieve  a  100%  survey  item  response 
rate.  The  data  collection  agent  will  have 
routine  contact  with  the  tribes  and  must 
be  knowledgeable  about  the  salient 
issues  and  tribal  relations  among 
various  levels  of  government. 

8.  Deliver  to  BJS  electronic  versions  of 
the  survey  data,  and  documentation  on 
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diskette  and  in  ASCII  file  format.  Survey 
documentation  should  include,  but  is 
not  limited  to.  a  comprehensive 
codebook  detailing  variable  positions, 
data  coding,  variable  and  value  labels, 
any  receding  implemented  during  the 
data  cleaning  process,  methods  used  for 
dealing  with  missing  data,  any  data 
allocations,  imputation,  or  non-response 
adjustment,  and  copies  of  all  program 
code  used  to  generate  data  or  published 
statistics.  All  data  and  documentation 
from  this  survey  may  be  posted  on  the 
BJS  website,  and  data  archived  at  the    • 
Inter-University  Consortium  for  Political 
and  Social  Research  (ICPSR). 

Award  Procedures  and  Evaluation 
Criteria 

Proposals  should  describe  the  plan 
and  implementation  strategies  outlined 
in  the  Scope  of  Work.  Information  on 
staffing  levels  and  qualifications  should 
be  included  for  each  task  and 
descriptions  of  experience  relevant  to 
the  project.  Resumes  of  the  proposed 
project  director  and  key  staff  should  be 
enclosed  with  the  proposal. 

Applications  will  be  reviewed 
competitively  with  the  final  award 
decision  made  by  the  Director  of  BJS. 
The  applicant  will  be  evaluated  on  the 
basis  of: 

1.  Demonstrated  knowledge  of 
applied  survey  research,  including 
survey  construction,  interview 
techniques,  data  collection,  data  coding, 
entry  and  verification,  and  the 
production  of  public  use  data  files.  This 
includes  availability  of  an  adequate 
computing  environment,  knowledge  of 
standard  social  science  data  processing 
software,  and  demonstrated  abilitv  to 
produce  SPSS  readable  data  files  for 
analysis  and  report  production. 

2.  Demonstrated  ability  and 
experience  in  collecting  data  in 
American  Indian  tribes  and  Alaska 
Native  villages. 

3.  Knowledge  of  the  tribal  justice 
issues  and  logistical  impediments  to 
implementing  surveys  on  American 
Indian  reservations,  tribal  lands,  tribal 
communities,  or  native  villages. 
Applicants  must  demonstrate  the  ability 
to  coordinate  and  facilitate  trust  and 
cooperation  among  tribal  members 
participating  in  the  survey.  In  addition, 
applicants  must  detail  their  strategy  for 
obtaining  participation  from  tribal 
respondents  in  remote  areas  with 
limited  phone  and/or  postal  access. 

4.  Demonstrated  fiscal,  management, 
staff,  and  organizational  capacitv  to 
provide  sound  management  for  this 
project.  A.pplicant  should  include 
detailed  staif  resources  and  other  costs 
by  project  tasks. 


Application  and  Award  Process 

•  An  original  and  two  (2)  copies  of 
the  full  proposal  must  be  submitted 
including; 

•  Standard  Form  424,  Application  for 
Federal  Assistance 

•  OJP  Form  7150/1,  Budget  Detail 
Worksheet 

•  OJP  Form  4000/3,  Program 
Narrative  and  Assurances 

•  OJP  Form  4061/6,  Certification 
regarding  Lobbying.  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug  Free  Workplace 
requirements 

•  OJP  Form  7120-1,  AccounUng 
System  and  Financial  Capability 
Questionnaire  (to  be  submitted  by 
applicants  who  have  not  previously 
received  Federal  Funds  from  the  Office 
of  Justice  Programs). 

These  forms  can  be  obtained  online 
from  ^^^w^^'. ojp.usdoj.gov/ forms. htm . 

In  addition,  fund  recipients  are 
required  to  comply  with  regulations 
designed  to  protect  human  subjects  and 
ensure  confidentiality  of  data.  In 
accordance  with  28  CFR  part  22,  a 
Privacy  Certificate  must  be  submitted  to 
BJS.  Furthermore,  a  Screening  Sheet  for 
Protection  of  Human  Subjects  must  be 
completed  prior  to  the  award  being 
issued.  Questions  regarding  Protection 
of  Human  Subjects  and/or  Privacy 
Certificate  requirements  can  be  directed 
to  the  Human  Subjects  Protection 
Officer  (HSPO)  at  (202)  616-3282  [This 
is  not  a  toll  free  number). 

Proposals  must  include  a  project 
description  and  detailed  budget.  The 
project  narrative  should  describe 
activities  as  discussed  in  the  Scope  of 
Work  and  address  the  evaluation 
criteria.  The  project  narrative  should 
contain  a  detailed  time  line  for  project 
activities,  a  description  of  the  survey 
methodology-  to  be  used  including 
defined  geographic  boundaries,  data 
collection  method,  data  entr\-,  and  data 
documentation  procedures  the  detailed 
budget  must  provide  detailed  cost 
including  salaries  of  staff  involved  in 
the  project  and  the  portion  of  those 
salaries  to  be  paid  from  the  award, 
fringe  benefits  paid  to  each  staff  person, 
travel  costs,  supplies  required  for  the 
project,  sub-contractual  agreements,  and 
other  allowable  costs.  The  grant  will  be 
made  for  a  period  of  12  months. 

Dated:  \o\ember  16.  2001. 
Lawrence  A.  Greenfield. 
Acting  Director.  Bureau  of  Justice  Statistics. 
(FR  Doc  01-29332  Filed  11-2-3-01 .  8:45  amj 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Federal  Economic  Statistics  Advisory 
Committee;  Notice  of  Open  [Meeting 
and  Agenda 

The  fourth  meeting  of  the  Federal 
Economic  Statistics  Advisorv' 
Committee  will  be  held  on  December 
14,  2001  in  the  Postal  Square  Building. 
2  Massachusetts  Avenue  NE.. 
Washington.  DC 

The  Federal  Economic  Statistics 
.^dvisor\-  Committee  is  a  technical 
committee  composed  of  economists, 
statisticians,  and  behavioral  scientists 
who  are  recognized  for  their  attainments 
and  ob)ectivity  in  their  respective  fields 
Committee  members  are  called  upon  to 
analyze  issues  involved  in  producing 
Federal  economic  statistics  and 
recommend  practices  that  will  lead  to 
optimum  efficiency,  effectiveness,  and 
cooperation  among  the  Department  of 
Labor.  Bureau  of  Labor  Statistics  and  the 
Department  of  Commerce.  Bureau  of 
Economic  Analysis  and  Bureau  of  the 
Census. 

The  meeting  will  be  held  in  Meeting 
Rooms  1  and  2  of  the  Postal  Square 
Building  Conference  Center  The 
schedule  and  agenda  for  the  meeting  are 
as  follows: 

8:30  am      Opening  Session 

9  a.m.     North  American  Industry 
Classification  Svstem 

10:30  p.m.     Seasonal  .Adjustment 

1:15  p,m,     American  Time  Use  Sur\'ey 
(continuation) 

1  45  p.m      Wage  Rate  Data  and 
Differentials  in  790/202 

2:15  p.m.    American  Community 
Survey 

4  p.m      Priorities  for  future  meetings 

4:45  p.m.     Conclude  (approximate 
time) 

The  meeting  is  open  to  the  public. 
Any  questions  concerning  the  meeting 
should  be  directed  to  Margaret  Johnson, 
Federal  Economic  Research  Advisorv- 
Committee,  on  Area  Code  (202)  691- 
5600  Individuals  with  disabilities,  who 
need  special  accommodations,  should 
contact  Ms   Johnson  at  least  two  davs 
prior  to  the  meeting  date. 

Signed  at  Washington,  DC,  the  19th  day  of 

November  2001 

Lois  L,  Orr, 

Acting  Commissioner  of  Labor  Statistics 
[FR  Doc  01-29368  Filed  11-23-01;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Hoist  Operators  Physical  Fitness 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  re.spondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  |44  l.'.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
Ianuar>'  25,  2002. 

ADDRESSES:  Send  comments  to  Gordon 
I   Burke.  Jr .  Director,  Administration 
and  Management,  4015  Wilson 
Boulevard.  Room  fill.  4015,  Arlington. 
VA  22203-1984.  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  Burke-Gordon@msha.gov.  along  with 
an  original  printed  copy.  Mr  Burke  can 
be  reached  at  (703)  235-1383  (voice),  or 
(703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gharlene  N.  Barnard.  Regulatory 
Specialist.  Records  Management 
Division,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  .Administration. 
Room  725,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  barnard- 
charlene&msha  gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
15B3  (facsimile), 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30  CFR  sections  56.19057  and 
57.19057  require  the  annual 
examination  and  certification  of  a  hoist 
operators  fitness.  The  safety  of  all  metal 
and  nonmetallic  miners  riding  hoist 
conveyances  is  dependent  upon  the 
attentiveness  and  physical  capabilities 
f)f  the  hoist  operator,  in  routine  and 
emergency  evacuations.  Improper 
movement,  overspeed.  and  overtravel  of 
a  hoisting  conveyance  can  result  in 
serious  physical  harm  or  death  to  all 


passengers.  While  small  mine  operators 
are  likely  to  have  fewer  hoists  and  hoist 
operators.  Congress  intended  that  the 
Mine  Act  be  enforced  at  all  mining 
operations  within  its  jurisdiction 
regardless  of  size  and  that  information 
collection  and  record  keeping 
requirements  be  consistent  with 
efficient  and  effective  enforcement  of 
the  Mine  Act.  However.  Congress  did 
recognize  that  small  operations  may  face 
problems  in  complying  with  some  Mine 
Act  provisions.  Section  103(e)  of  the 
Mine  Act  directs  the  Secretary  of  Labor 
not  to  impose  an  uiu-easonable  burden 
on  small  businesses  when  obtaining  any 
information  under  the  Mine  Act.  This 
information  collection  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Hoist  Operator's  Physical 
Fitness  MSHA  is  particularly  interested 
in  comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  (http://www.msha.gov)  and 
selecting  "Statuton,-  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  Submissions"  (http:// 
v^'ww.mshn.gov/regspwork.htm]  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

III.  Current  Actions 

Title  30  CFR  sections  56.19057  and 
57.19057  require  the  annual 
examination  and  certification  of  a  hoist 
operator's  fitness.  The  safety  of  all  metal 


and  nonmetallic  miners  riding  hoist 
conveyances  is  dependent  upon  the 
attentiveness  and  physical  capabilities 
of  the  hoist  operators,  in  routine  and 
emergency  evacuations.  Improper 
movements,  overspeed,  and  overtravel 
of  a  hoisting  conveyance  can  result  in 
serious  physical  harm  or  death  to  all 
passengers.  Small  mine  operators  are 
likelv  to  have  fewer  hoists  and  hoist 
operators. 

Type  of  Review:  Extension. 
Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Hoist  Operator's  Physical 
Fitness. 

OMB  Number:  1219-0049. 
Affected  Public:  Business  or  other  for- 
profit. 
Frequency:  On  occasion. 
Record  keeping:  At  least  one  year 
from  the  time  that  certification  is 
obtained. 

Total  Respondents:  47. 
Total  Responses:  235. 
Average  Time  per  Response:  2 
minutes. 
Estimated  Total  Burden  Hours:  7.8. 
Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Operating  and  Maintenance 
Costs:  $72,360. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  16.  2001. 
Gordon  |.  Burke.  Jr.. 

Dirpctor.  Administration  and  Management. 
|FR  Doc.  01-29369  Filed  11-23-01;  8:45  am] 
BILLING  CODE  4S10-43-M 


LEGAL  SERVICES  CORPORATION 

Notice  of  Intent  to  Award— Grant 
Awards  for  the  Provision  of  Civil  Legal 
Services  to  Eligible  Low-Income 
Clients  Beginning  March  1,  2002 

agency:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
make  FY  2002  Competitive  Grant 
Awards. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  and  contracts 
to  provide  economical  and  effective 
delivery  of  high  quality  civil  legal 
services  to  eligible  low-income  clients, 
beginning  March  1,  2002. 

DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
December  26.  2001. 
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ADDRESSES:  Legal  Ser\'ices 
Corporation — Competitive  Grants,  Legal 
Services  Corporation.  750  First  Street 
NE,  10th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reginald  Haley.  Office  of  Program 
Performance.  (202)  336-8827. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  LSCs  announcement  of  funding 
availability  on  April  19.  2001  (66  FR 
20165).  luiy  13.  2001  (66  FR  36807).  and 
Grant  Renewal  applications  due  on 
August  13.  2001.  LSC  will  award  funds 
to  one  or  more  of  the  following 
organizations  to  provide  civil  legal 


services  in  the  indicated  service  areas. 
The  grant  amounts  shown  belnw  are 
based  on  FY  2001  funding  le\els  and 
reflect  a  ten  month  funding  period 
beginning  March  1.  2002.  and  ending 
December  31.  2002. 


Service 
area 


Applicant  name 


WI-5  Legal  Action  of  Wisconsin  

MWI      .        Legal  Action  ot  Wisconsin  

NWI-1  Wisconsin  Judicare.  Inc    

WI-2  Wisconsin  Judicare   Inc 

LA-9  Capital  Area  Legal  Services  Corporation  

LA-9  Southeast  Louisiana  Legal  Services  Corporation 

LA-9  New  Orleans  Legal  Assistance  Corporation  


Anticipated  Pi' 
2002  award 


S2. 783.980 
66  480 

116.810 

888  410 

3.509.370 

3,509.370 

3.509  370 


These  grants  and  contracts  will  be 
awarded  under  the  authority  conferred 
on  LSC  by  the  Legal  Son-ices 
Corporation  Act,  as  amended  (42  U.S.C. 
2996e(a)(l)).  Awards  will  be  made  so 
that  each  service  area  indicated  above  is 
ser\-ed.  although  none  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSC  Act  (42  U.S.C. 
2996f(f)).  with  a  request  for  comments 
and  recommendations  concerning  the 
potential  grantees  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Grants  will 
become  effective  and  grant  funds  will  be 
distributed  on  or  about  March  1,  2002. 

Dated:  November  19.  2001. 
Michael  A.  Genz. 

Director.  Office  of  Program  Performance. 
IFR  Doc.  01-29335  Filed  11-23-01:  8:45  am) 

BILLING  CODE  7050-01 -P 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Sunshine  Act  Meeting 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552(b). 
notice  is  hereby  given  that  the  Merit 
Systems  Protection  Board  is  holding  a 
closed  meeting  on  November  29,  2001. 
at  2:00  p.m.  in  the  Board's  conference 
room  at  1615  M  Street.  NW..  6th  Floor, 
Washington,  DC  20419.  In  calling  the 
meeting,  the  Board  determined  that  the 
public  interest  does  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation  and  that  the 
matter  could  be  considered  by  authority 
of  subsection  (c)(10)  of  the  "Government 


in  the  Sunshine  Act"  (5  U.S.C. 
552b(c)(10)). 

MATTER  TO  BE  CONSIDERED:  Strategies  for 
moving  overage  rases 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Shannon  McCarthy  or 
.Matthew  Shannon.  Office  of  the  Clerk  of 
the  Board.  (202)  653-7200. 
Dated:  November  20.  2001. 
Robert  E.  Taylor. 
Clerk  of  the  Board. 
[FR  Doc.  01-29499  Filed  11-21-01:  2:14  pml 

BILUNG  CODE  7400-01-*! 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Fellowships  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory-  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Fellowships  Advisory-  Panel,  Folk  & 
Traditional  Arts  Section  (National 
Heritage  Fellowships  category-)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  4-7.  2001  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.  (Room  M-07) 
Washington.  DC.  20506.  A  portion  of 
this  meeting,  from  1:30  p.m.  to  2:30  p.m 
on  December  6th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6:30  p.m.  on  December  4th  and 
5th.  from  9  a.m.  to  1:30  p.m.  and  2:30 
p.m.  to  6:30  p.m.  on  December  6th.  and 
from  9  a.m  to  3:30  p.m  on  December 
7th.  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
22,  2001 .  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisor\-  panels  that 
are  open  to  the  public,  and.  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  .National 
Endowment  for  the  ,\rts.  1100 
Pennsylvania  Avenue.  .NW.. 
Washington.  DC  20506.  202/682-5532, 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts.  Washington, 
DC.  20506.  or  call  202/682-5691. 

Dated:  November  19,  2001. 
Kathy  Plowitz-Worden. 

Panel  Coordinator.  Panel  Operations, 

\ational  Endowment  for  the  Arts. 

IFR  Doc    Ul-29321  Filed  11-23-01:  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
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ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Office, 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
October  17,  2001.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit 
modification  request  received.  The 
permit  modification  was  issued  on 
November  15,  2001  to:  Paul  I   Ponganis. 
Permit  No  2000-004 

Nadene  G.  Kennedy, 

Permit  Officer 

iFR  Doc   01-29354  Filed  11-23-01;  8:45aml 

BILLING  COOe  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b  of  the  Atomic 
Energy  Act  (42  U  S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  December  5-8,  2001,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville.  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Friday. 
November  17,  2000  (65  FR  69578). 

Wednesday.  December  5,  2001 

8:30  am  -8:35  am:  Opening  Remarks 
by  ttie  ACRS  Chairman  (Openl 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting 

8:35  a.m.-10:10  a.m.:  Dresden  and 
Quad  Cities  Core  Power  Uprate  (Open/ 
Closedl 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  Exelon  Generating  Company 
regarding  the  resolution  of  the  open 
issues  associated  with  the  core  power 
uprate  requests  for  Dresden  Nuclear 
Power  Station  Units  2  and  3,  and  Quad 
Cities  Nuclear  Power  Station  Units  1 
and  2,  in  particular  the  issue  of  the  need 
for  conducting  large  transient  tests. 


[Note:  A  portion  of  this  session  may 
be  closed  to  discuss  General  Electric 
Nuclear  Energy  proprietary'  information 
applicable  to  this  matter.) 

10:30  a.m.-12:30  p.m.:  Discussion  of 
Topics  for  Meeting  With  the  NRC 
Commissioners  (Open) 

The  Committee  will  discuss  topics 
scheduled  for  the  ACRS  meeting  with 
the  NRC  Commissioners  in  the 
afternoon. 

1 .30  p.m.-3:30  p.m.:  Meeting  With  the 
NRC  Commissioners  (Open) 

The  Committee  will  meet  with  the 
NRC  Commissioners,  Commissioners' 
Conference  Room,  One  White  Flint 
North,  to  discuss  the  following: 
Regulatory  Challenges  for  Future  Plant 
Designs.  Reactor  Oversight  Process, 
ACRS  Activities  Associated  with  Power 
Uprates,  and  Status  of  ACRS  Activities 
on  License  Renewal. 

4  p.m.-5:30  p.m.:  Risk-Informed  10  CFR 
Part  50  Pilot  Program  (Option  2]  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  proposed  revisions  to  the 
special  treatment  requirements  of  10 
CFR  Part  50  (Option  2),  including 
proposed  10  CFR  50.69,  industry 
guidance  in  NEI  00-04,  and  proposed 
Appendix  T  to  10  CFR  part  50. 

5:50  p.m. -7  p.m.:  Discussion  of 
Proposed  ACRS  Reports  (Open) 

The  Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting,  as  well  as  proposed 
ACRS  reports  on:  Dresden  and  Quad 
Cities  Core  Power  Uprate  and  Safety 
Research  Program  (tentative). 

Thursday,  Deceml>er  6.  2001 

8:30  a.m.-8:35  am:  Opening  Remarks 
by  the  ACRS  Chairman  (Open) 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-lO  a.m.:  NEI  97-06.   'Steam 
Generator  Program  Guidelines"  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  Nuclear  Energy  Institute  (NEI) 
regarding  NEI  97-06  and  the  proposed 
technical  specification  change  package. 

10:15  a.m.-ll:30  a.m.:  Proposed 
Rulemaking  for  Risk-Informed  Revisions 
to  10  CFR  50  44  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  draft  rule  and  associated 


regulatory  analysis  for  risk-informed 
revisions  to  10  CFR  50.44,  "Standards 
for  Combustible  Gas  Control  System  in 
Light-Water  Cooled  Power  Reactors." 

2  p.m. -6  p.m.:  ACRS/ACNW  Office 
Retreat  (Open) 

The  Committee  will  meet  with  the 
ACRS  technical  and  operational  staffs  to 
discuss  issues  arising  from  the  ACRS/ 
ACN\V  Office  retreat  held  on  September 
19-21,  2001. 

6:15  p.m.-7:30  p.m.:  Discussion  of 
Proposed  ACRS  Reports  (Open) 

The  committee  will  discuss  proposed 
ACRS  reports. 

Friday,  December  7,  2001. 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Openl 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-9:30  a.m.:  Subcommittee 
Reports  (Open) 

The  Committee  will  hear  reports  by: 
The  Chairman  of  the  Thermal-Hydraulic 
Phenomena  Subcommittee  on  matters 
discussed  at  the  November  28,  2001 
meeting;  the  Chairman  of  the  Joint 
Meeting  of  the  ACRS  Subcommittees  on 
Materials  and  Metallurgy,  Thermal- 
Hydraulic  Phenomena,  and  Reliability 
and  Probabilistic  Risk  Assessment  on 
matters  discussed  on  November  15, 
2001;  the  Co-Chairman  of  the  ACRS/ 
ACNfW  Joint  Subcommittee  on  matters 
discussed  at  the  November  14,  2001 
meeting;  and  the  Chairman  of  the 
Reactor  Fuels  Subcommittee  on  matters 
discussed  at  the  November  16,  2001 
meeting, 

9:50  a.m.-10:50  a.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) 

The  Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

10:50  a.m.-ll:10  a.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) 

The  Committee  will  discuss  the 
responses  from  the  NRC  Executive 
Director  for  Operations  (EDO)  to 
comments  and  recommendations 
included  in  recent  ACRS  reports  and 
letters.  The  EDO  responses  are  expected 


Federal  Register/ Vol.  66,  No,  227yMondav.  November  26. 


1001    Notices 


59035 


to  be  made  available  to  the  Committee 
prior  to  the  meeting. 

11:10  a.m.-ll:40  a.m.:  Election  of  ACRS 
Officers  (Open) 

The  Committee  will  elect  Chairman 
and  Vice  Chairman  for  the  ACRS  and 
Member-at-Large  for  the  Planning  and 
Procedures  Subcommittee  for  CY  2002. 

12:45  p.m.-7  p.m.:  Discussion  of 
Proposed  ACRS  Reports  (Open) 

The  Committee  will  discuss  proposed 
ACRS  reports. 

Saturday.  December  8.  2001 

8:30  a.m.-12:30  p.m.:  Discussion  of 
Proposed  ACRS  Reports  (Open) 

The  Committee  will  continue  its 
discussion  of  proposed  ACRS  reports. 

12:30  p.m.-l  p.m.:  Miscellaneous 
(Open) 

The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee 
activities  and  matters  and  specific 
issues  that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462)  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Dr.  Sher  Bahadur,  ACRS,  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessarv'  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Dr.  Sher  Bahadur  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Dr.  Sher  Bahadur  if 
such  rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  subsection  10(d) 
P.L.  92-463,  I  have  determined  that  it  is 
necessary  to  close  a  portion  of  this 
meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4)' 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  thf> 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  lime  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher  Bahadur 
(telephone  301-415-0138).  between 
7:30  a.m.  and  4:15  p.m..  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http:/'^^^^'^^'. nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  ser\'ice  for  obser\'ing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  .^udio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m.,  EST.  at  least  10  days  before 
the  meeting  to  ensure  the  availabilitv  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link 
The  availability  of 

videoteleconferencing  services  is  not 
guaranteed. 

The  .ACRS  meeting  dates  for  Calendar 
Year  2002  are  provided  below: 


ACRS 



meeting 

Meeting  dates 

No 

January  2002— No  meeting. 

489 

Febojary  7-9   2002 

490 

March  7-9.  2002 

491 

April  11-13,  2002. 

492 

May  2-4   2002 

493 

June  5-7   2002 

494 

July  10-12  2002 

August  2002— No  meeting 

495  

September  12-14  2002        — 

496 

Octotier  10-12   2002 

497 

November  7-9.  2002 

498 

December  5-7.  2002 

Dated:  November  19.  2001. 
Andrew  L.  Bates. 

.Advisory  Committee  Management  Officer. 
IFR  Doc.  01-29365  Filed  11-23-01;  8:45  am] 
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UNITED  STATES  POSTAL  SERVICE 

Board  of  Governors;  Sunshine  Act 
Meeting 

TIMES  AND  DATES:  12:30  p.m..  Monday. 
December  3.  2001;  8:30  a.m..  Tuesday. 
December  4.  2001;  and  10:00  a.m., 
Tuesday.  December  4.  2001. 
PLACE:  Washington,  D.C,  at  U.S.  Postal 
Ser\ice  Headquarters.  475  LEnfant 


Plaza.  S.W..  in  the  Benjamin  Franklin 
Room. 

STATUS:  December  3  (Closed);  December 
4 — 8:30  a.m.  (Open);  10:00  a.m. 
(Closedl 

MATTERS  TO  BE  CONSIDERED: 

Monday,  Decembers — 12.30 p.m. 
(Closed) 

1.  .Audit  and  Finance  Committee 
Report  and  Review  of  Year-End 
Financial  Statements. 

2  Notes  to  the  Financial  Statements. 

3.  Financial  Performance. 

4  Pay  for  Performance  Program. 

5.  Strategic  Planning. 

6.  Personnel  Matters  and 
Compensation  Issues. 

Tuesday.  December  4—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meetings. 
November  5-6,  and  November  13  and 
15,  2001, 

2.  Remarks  of  the  Po-stmaster  General/ 
Chief  Executive  Officer. 

3.  Fiscal  Year  2001  Audited  Financial 
Statements 

4  Final  Fiscal  Year  2003 
Appropriations  Request. 

5.  Updates  on  Time  and  Attendance 
Collection  System  iT.ACS) 

6.  Tentative  Agenda  for  the  January  7- 
8,  2002,  meeting  in  Washington,  D.C. 

Tuesday.  December  4 — 10:00  am 
(Closed) 

1.  Continuation  of  Monday's  Closed 
Agenda, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  G  Hunter,  Secretarv  of  the  Board. 
U.S.  PostaJ  Ser\ice,  475  LEnfant  Plaza, 
S  W  .  Washington  DC  20260-1000. 
Telephone  (202)  268-4800. 

David  G.  Hunter. 

Secretary 

[FR  Dor   01-29500  Filed  11-21-01;  2:23  pm] 
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Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq]  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Regulation  S  governs  offers  and  sales 
of  securities  made  outside  the  United 
States  without  registration  under  the 
Securities  Act  of  1933  (Securities  Act). 
The  purpose  of  Regulation  S  is  to 
provide  clarification  of  the  extent  to 
which  section  5  of  the  Securities  Act 
applies  to  sales  and  resales  of  securities 
outside  of  the  United  States.  Regulation 
S  is  assigned  one  burden  hour  for 
administrative  convenience. 

Rule  13e-3  prescribes  the  filing. 
disclosure  and  dissemination 
requirements  in  connection  with  a  going 
private  transaction  by  an  issuer  or  an 
affiliate.  Schedule  13E-3  provides 
shareholders  and  the  marketplace  with 
information  concerning  going  private 
transactions  that  is  important  in 
determining  how  to  respond  to  such 
transactions.  The  information  collected 
permits  verification  of  compliance  with 
securities  laws  requirements  and 
ensures  the  public  availability  and 
dissemination  of  the  collected 
information  This  information  is  made 
available  to  the  public  Information 
provided  on  Schedule  13E-3  is 
msmdatory.  Approximately  300  issuers 
file  Schedule  13E-3  annually  and  it 
takes  approximately  137.25  hours  per 
response  for  a  total  of  41,175  annual 
burden  hours.  It  is  estimated  that  25% 
of  the  41,175  total  burden  hours  (10.294 
burden  hours)  is  prepared  by  the 
company 

Form  12b-25  provides  notice  to  the 
Commission  and  the  marketplace  that  a 
public  company  will  be  unable  to  timely 
file  a  required  periodic  report.  The 
purpose  of  Form  12b-2.'S  collection  of 
information  is  to  aid  in  the  development 
of.  and  to  ensure  the  maintenance  of  fair 
markets,  in  the  securities  of  publicly 
held  companies.  The  information 
required  is  filed  on  occasion  and  is 
mandatory  All  information  is  provided 
to  the  public  for  review.  Publicly  held 
companies  file  Form  12b-25. 
Approximately  6,000  issuers  file  Form 
12b-25  and  it  takes  approximately  2.5 
hours  per  response  for  a  total  of  15,000 
burden  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number 

Written  comments  regarding  the 
above  information  should  be  directed  to 


the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  DC 
20549  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  November  16.  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary . 

(FR  Doc.  01-29356  Filed  11-23-01;  8:45  am) 
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[Release  No.  34-45071;  File  No.  SR-Amex- 
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Sett-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  the  Proposed  Rule  Change 
Filed  by  the  American  Stocl(  Exchange 
LLC  Relating  to  the  Prohibition  on  ttte 
Entry  of  Certain  Limit  Orders  and 
Electronically  Generated  Orders  Into 
the  Exchange's  Order  Routing  System 

November  16,  2001. 

I.  Introduction 

On  May  4,  2001.  the  American  Stock 
Exchange  LLC  ( "Amex "  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  '  and  rule  19b-^  thereunder, ^  a 
proposed  rule  change  to  restrict  the 
entry  of  certain  limit  orders  and 
electronically  generated  orders  into  the 
Exchange's  Order  Routing  System.  On 
)uly  16.  2001.  the  Exchange  submitted 
Amendment  No.  1  to  the  proposal. '  The 
proposed  rule  change,  including 
Amendment  No.  1 .  was  published  for 
comment  in  the  Federal  Register  on 
August  3,  2001.^  The  Commission 
received  one  comment  letter  on  the 
proposal. "*  On  August  31,  2001  the 


■15US.C  78s(b)(l). 

2  17GFR240.19b-4 

^  .S«?p letter  from  Claire  Mt.-Grath,  Vice  President 
and  Special  Counsel.  Amex,  to  Nancy  Sanow, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  July  13,  2001 
("Amendment  No.  1"). 

*  Sfip  Securities  Exchange  Act  Release  No.  44594 
(July  28.  2001).  66  FR  40755. 

'-•  See  letter  from  )oel  Greenberg,  Managing 
Director.  .Susquehanna  International  Group,  Inc.  to 


Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change." 

n.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  amend 
Amex  Rules  1000,  lOOOA  and  1200  to 
adopt  restrictions  on  the  entry  of  orders 
for  the  following  equity  derivative 
products:  PDRs,  such  as  Standard  & 
Poors  Depositary  Receipts  ("SPDRS"), 
DIAMONDS  and  Nasdaq  100  Tracking 
Stock  ("QQQ");  IFSs,  such  as  I-Shares; 
and  TIRs  such  as  Holding  Company 
Depository  Receipts  ("HOLDRS"). 
Specifically,  the  proposed  amendments 
would  restrict  the  entry  of  certain  limit 
orders  and  orders  that  are  created  and 
communicated  electronically  without 
manual  input  into  the  Exchange's 
electronic  order  routing  and  delivery 
system  (Amex  Order  File — "AOF"), 
which  routes  orders  of  up  to  99,900 
shares  of  each  equity  derivative  to  the 
Exchange's  electronic  order  execution 
and  processing  systems  (i.e.,  Point  of 
Sale  Specialist's  Book),  under  certain 
circumstances  as  described  below. 

a.  Limit  Orders 

Under  the  proposed  rules,  members, 
acting  as  either  principal  or  agent, 
would  be  prohibited  from  entering  limit 
orders  for  PDFs,  IFSs,  or  TIRs  into  the 
electronic  order  routing  system  if  such 
orders  are  for  the  account  or  accounts  of 
the  same  or  related  beneficial  owners, 
and  the  limit  orders  are  entered  in  such 
a  manner  that  the  member  or  the 
beneficial  owner  effectively  is  operating 
as  a  market  maker  by  holding  itself  out 
as  willing  to  buy  and  sell  such  securities 
on  a  regular  or  continuous  basis.  The 
proposed  rules  provide  that,  in 
determining  whether  a  member  or 
beneficial  owner  effectively  is  operating 
as  a  market  maker,  the  Exchange  would 
consider,  among  other  things,  the 
simultaneous  or  near-simultaneous 
entry  of  limit  orders  to  buy  and  sell  the 
same  security;  the  multiple  acquisition 
and  liquidation  of  positions  in  the 
security  during  the  same  day;  and  the 
entry  of  multiple  limit  orders  at 
different  prices  in  the  same  security. 

b.  Electronically  Created  and 
Communicated  Orders 

The  Ex  ^hange  also  proposes  to  adopt 
rules  that  prohibit  members  from 


lonathan  G.  K,atz,  Secretary.  Commission,  dated 
August  16.  2001  ("SIG  Letter") 

'•  Spe  letter  from  Claire  McGrath.  Vice  President 
and  Special  Counsel.  Amex.  to  Nancy  Sanow. 
Assistant  Director.  Division.  Commission,  dated 
August  31,  2001  ("Amendment  No.  2").  In 
.Amendment  No.  2.  the  F.xchahge  amended  the 
proposed  rule  text  to  clarify  thai  the  Exchange 
maintains  separate  automatic  execution  systems  or 
Portfolio  Depositary  Receipts  ("PDRs"),  Index  Fund 
Shares  ("IFSs"),  and  Trust  fssue  Receipts  ("TIRs"). 
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entering  orders  that  are  created  and 
communicated  electronically  without 
manual  input,  if  such  orders  are  eligible 
for  execution  through  the  Exchange's 
automatic  execution  system."  The 
Exchange  would  consider  orders 
entered  by  customers  or  associated 
persons  of  members  to  involve  manual 
input  if  the  terms  of  the  order  are 
entered  into  an  order-entr>-  screen  or 
there  is  a  manual  selection  of  a 
displayed  order  against  which  an  off- 
setting order  should  be  sent.  The 
Exchange  notes  that  the  proposed  rules 
would  not  prohibit  members  from 
electronically  communicating  to  the 
Exchange  orders  entered  by  customers 
into  front-end  communication  systems 
(e.g..  Internet  gateways,  online 
networks,  etc.) 

III.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change  from  Susquehanna  International 
Group,  Inc.  (  "SIG").  which  expressed 
support  for  the  proposed  rule  change." 
In  its  discussion  of  the  Exchanges 
proposal  to  prohibit  members  from 
entering  or  permitting  the  entr\-  of 
orders  that  are  created  and 
communicated  electronically  without 
manual  input  if  such  orders  are  eligible 
for  automatic  execution,  the  commenter 
expressed  its  opinion  on  the  nature  of 
the  conduct  that  the  Exchange  should 
consider  as  "manual  input"  for 
purposes  of  the  proposed  rules. 
Specifically,  SIG  stated  its  view  that 
"the  manual  element  of  the  order  entr>- 
process  should  be  significant  and  not 
merely  fleeting."  SIG  further  stated  that 
"the  mere  entry  of  a  term,  such  as  price, 
or  the  clicking  of  a  button  to  send  a 
computer-generated  order"  should  be 
insufficient  to  constitute  manual  entrv'. 
SIG  requested  that  the  Commission 
provide  guidance  on  this  issue. 

rv.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.''  and  in  particular  with 
section  6(b)(5).'"  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  protect 
investors  and  the  public  interest.^ '  The 
Commission  believes  that  the  proposed 
rule  change  meets  these  requirements. 


As  discussed  above,  the  Exchange  has 
proposed  to  prohibit  members,  acting  as 
either  principal  or  agent,  from  entering 
limit  orders  for  PDFs,  IFSs  or  TIRs  into 
the  Exchange's  order  routing  system  if 
such  orders  are  for  the  account  or 
accounts  of  the  same  or  related 
beneficial  owners,  and  the  limit  orders 
are  entered  in  such  a  manner  that  the 
member  or  beneficial  owner  effectively 
is  operating  as  a  market  maker  bv 
holding  itself  out  as  willing  to  buy  and 
sell  such  securities  on  a  regular  and 
continuous  basis  The  Commission  has 
approved  similar  proposals  filed  by  the 
Amex.'-  the  International  Securities 
Exchange  ("ISE  "),'  *  the  Chicago  Board 
Options  Exchange  ( 'CBOE  "),'^  and  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx ')  with  respect  to  options 
orders. 15  in  considering  these  proposals, 
the  Commission  found  that  such  a 
prohibition  is  a  reasonable  approach  to 
prevent  members  (other  than  market 
makers)  or  customers  from  reaping  the 
benefits  of  market  making  without  the 
concomitant  obligations.  The 
Commission  noted  that  if  non-market 
maker  members  or  customers  were 
permitted  to  enter  multiple  customer 
limit  orders  to  the  extent  that  thev  were 
acting  as  market  makers,  and.  at  the 
same  time,  jump  ahead  of  all  other 
orders  on  the  book,  they  would  have  an 
inordinate  advantage  over  other  market 
participants."' 

The  Commission  finds  that  the 
Exchange's  proposed  rule,  which 
prohibits  the  entr\-  of  certain  limit 
orders,  is  adequately  designed  to 
prevent  certain  market  participants  from 
obtaining  an  unfair  advantage  bv  acting 
as  market  makers,  while  having  prioritA' 
over  registered  market  makers  by  virtue 
of  their  customer  status,  and  thus  finds 
that  the  proposed  rule  is  consistent  with 
section  6(b)(5)  of  the  Act.'" 

With  respect  to  the  portion  of  Amex's 
proposed  rules  that  prohibit  members 
from  entering  orders  that  are  created 
and  communicated  electronicallv 
without  manual  input,  if  such  orders  are 
eligible  for  automatic  execution,  the 


'  See  Amendment  No.  1.  supra  note  3. 
"  See  SIG  Letter,  supra  note  5. 
9  15  use.  78flb). 
•°  15  U.S.C.  78f(l))(5). 
"  15  U.S.C.  78ffb)(5). 


'-See  Securities  Exchange  Act  Release  No.  43938 
(February  7,  2001).  66  FR  10539  (February  15.  2001) 
(noticing  immediate  effectiveness  of  SR-Amex- 
2001-03). 

'^See  Securities  Exchange  Act  Release  No.  42455 
(February  24.  2000).  65  FR  11388  (March  2.  2000) 
(approving  application  of  ISE  for  registration  as  a 
national  securities  exchange  ("ISE  Order")). 

'■*  See  .Securities  Exchange  .Act  Release  No.  44258 
(May  4.  2001).  56  FR  26889  (May  16.  2001) 
(noticing  immediate  effectiveness  of  SR-CBOE- 
2001-20). 

'*  Sec  Securities  Exchange  Act  Release  No.  43939 
(February  7.  2001).  66  FR  10547  (February  15,  2001) 
(noticing  immediate  effectiveness  of  SR-Phlx-01- 
05). 

'"See  iSE  Order,  supra  note  13. 

"  15  U.S.C.  78fnj)(5). 


Commission  notes  that  it  has  approved 
similar  proposals  bv  the  Amex.-*^  the 
ISE."^  the  CBOE.-'  the  Pacific  Exchange, 
Inc.  ("PCX").-:'  and  the  Phl.x--  with 
respect  to  options  orders.  In  approving 
those  proposals,  the  Commission  noted 
that  while  in  the  equity  markets  limit 
orders  from  active  customers  have  been 
a  valuable  source  of  quote  competition, 
the  options  exchanges'  business  models 
depend  on  market  makers  for 
competition  and  liquiditv.  The 
Commission  recognized  that  allowing 
electronic  order  entr>-  could  give 
automated  customers  a  significant 
advantage  over  market  makers,  which 
could  undercut  the  exchanges'  business 
models.  The  Commission  found  that  it 
was  not  inconsistent  with  the  purposes 
of  the  Act  for  the  options  exchanges  to 
address  the  risk  to  their  market  makers 
posed  by  rapid  entr>'  of  electronically 
generated  orders  that  are  designed  to 
take  advantage  of  temporar>'  anomalies 
between  current  options  prices  and  the 
value  of  the  underlying  stock  or  index. 

The  Commission  believes  that  the 
same  analysis  is  appropriate  for  the 
instant  filing,  and  therefore  finds  that 
the  proposed  rule  change  seeking  to 
prohibit  members  from  entering  orders 
that  are  created  and  communicated 
electronically  without  manual  input,  if 
such  orders  are  eligible  for  automatic 
execution  is  not  inconsistent  with  the 
purposes  of  sections  6(b)(5)  ^^  and 
6(b)(8)-''  of  the  Act. 

In  approving  this  proposal,  the 
Commission  notes  it  does  not  agree  with 
the  sole  commenter's  view  on  the  rules' 
scope  In  the  Commission's  view,  the 
rules  as  VkTitten  are  clear — they  prohibit 
the  entr>-  of  orders  that  are  created  and 
communicated  electronicallv  without 
manual  input.  The  Commission  believes 
that,  under  the  language  of  the  rules,  the 
entr>'  of  an  order  term,  such  as  price,  is 
sufficient  to  constitute  manual  input  as 
this  involves  deliberate  action  on  the 
part  of  the  sender  of  the  order  Under  a 
plain  reading  of  the  rules,  if  manual 
input  is  involved  in  the  creating  or 


^'  See  supra  note  12 

"  See  supra  note  13 

*<> See  Securities  Exchange  Act  Release  No  43285 
(September  12.  20001,  65  FR  56972  (September  20. 
2000)  (approving  SR-CBOE-OO-01 ). 

2'  See  Securities  Exchange  Act  Release  No.  43328 
(September  22.  2000).  65  FR  58834  (October  2. 
2000)  (approving  SR-PCX-00-13). 

-2  See  Securities  Exchange  .^ct  Release  No.  43376 
(September  28.  2300),  65  FR  59488  (October  5. 
2000)  (notice  immediate  effectiveness  of  SR-Phlx- 
00-79). 

"15l!..S.C78flb)(5). 

2*  15  use.  78fn))(8).  Section  6(bM8)  requires  that 
the  rules  of  the  exchange  do  not  impose  anv  burden 
on  competition  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
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communicating  of  an  order,  its  entry 
does  not  violate  Exchange  rules. 

V.  Amendment  \o.  2 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  dav  after  the  date  of 
•publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  2, 
the  Exchange  added  text  to  the  proposed 
commentaries  to  Annex  Rules  1000, 
lOOOA.  and  1200  that  clarifies  that  the 
proposed  commentaries  relate  to 
atomatic  executions  systems  for  PDRs. 
IFSs  and  TlRs.  as  distinguished  from  the 
Exchange's  automatic  execution  system 
for  options.  The  Commission  believes 
that  these  are  technical,  non-substantive 
changes  to  the  proposal,  which  further 
strengthen  and  clarify  the  proposed  rule 
change  and  raise  no  new  regulatory 
issues  The  Commission  believes  that 
Amendment  No.  2  does  not  alter  the 
original  proposal,  which  was  subject  to 
a  full  notice  and  comment  period. 
Therefore,  the  Commission  finds  that 
granting  accelerated  approval  to 
Amendment  No.  2  is  appropriate  and 
consistent  with  section  19(b)(2)  of  the 
Act.--' 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  2054^0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  I'.S.C  .552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-27  and  should  be 
submitted  by  December  17.  2001. 

VII.  Conclusion 

For  all  of  the  aforementioned  reasons, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 


and  regulations  thereunder  applicable  to 
a  national  securities  exchange. -^^ 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2~  that  the 
proposed  rule  change  (SR-AMEX-00- 
27)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc.  01-29.357  Filed  11-23-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45075:  File  No.  SR-CBOE- 
2001-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Establish  Fees  for 
Excessive  RFQs  on  Its  New  Screen- 
Based  Trading  System 

Nuv  ember  19.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,'^ 
notice  hereby  is  given  that  on  October 
30.  2001.  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  establish  fees 
for  excessive  requests  for  quotes 
("RFQs")  on  the  Exchanges  screen- 
based  trading  system.  The  text  of  the 
proposed  rule  change  is  available  at  the 
principal  office  of  the  Exchange  and  at 
the  Commission's  Public  Reference 
Room. 


■=■15  U  St;.  78s(b)(2) 


-'"'  In  ipproving  this  rule  change,  the  Commission 
has  considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
section  MO  of  the  Act.  15  tJ.S.C.  78c(f). 

2M51J.S.C.  78s(bM2). 

"17CFR2(X).30-3(a)(12). 

'15U..S.C.  78s(b)(l). 

»17CFR240  19b-4. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  CBOE 
has  prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Hegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  is  proposing  to  establish  an 
excessive  request  for  quote  fee 
applicable  to  the  Exchange's  new 
screen-based  trading  svstem.  CBOE 
direct.'  CBOEdirect  is'CBOEs  nevv 
options  trading  engine.  A  component  of 
trading  on  CBOEdirect  is  the  RFQ 
process  (although  CBOE  market-makers 
may  be  required  to  provide  continuous 
two-sided  markets  in  products  traded  on 
the  system).  RFQs  generally  provide  a 
mechanism  for  gauging  the  CBOE 
market  in  a  particular  option  series  in 
connection  with  effecting  a  trade  in 
such  series.  Accordingly,  the  RFQ 
process  is  not  meant  to  serve 
exclusively  as  an  unlimited  price 
discovery  mechanism.  Thus,  CBOE  is 
proposing  to  adopt  an  excessive  RFQ  fee 
based  on  what  CBOE  believes  to  be  a 
more  than  reasonable  RFQ-to-total-trade 
ratio. 

This  monthly  fee  will  equal  Si  for  any 
RFQ  submitted  by  a  member  during  a 
given  calendar  month  if  that  member's 
RFQ-to-trade  ratio  for  that  month  is 
greater  than  5:1  and  less  than  or  equal 
to  10:1.  Alternatively,  this  monthly  fee 
will  equal  $5  for  any  RFQ  submitted  by 
a  member  during  a  given  calendar 
month  if  that  member's  RFQ-to-trade 
ratio  for  that  month  is  greater  than  10:1 . 
In  this  way,  CBOE  believes  that  the  fee 
will  help  reduce  excessive  RFQs 
without  prohibiting  members  from 
submitting  excessive  RFQs. 

2.  Statutory  Basis 

CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 


'The  Exchange  anticipates  that,  initially,  trading 
on  CBOEdirpct  will  occur  only  during  extended 
trading  hours  for  a  limited  range  of  products 
Separately.  CBOE  has  filed  a  proposed  rule  change 
to  adopt  certain  rules  governing  trading  on 
CBOtdirect.  Spp  File  No  SK-t^.BOE-00-55. 


the  Act "  in  general  and  section  6(b)(4)  "> 
in  particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Conrpetition 

CBOE  does  not  believe  that  the 
proposed  rule  change  would  impose  anv 
burden  on  competition  not  necessan-  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

CBOE  represents  that  the  proposed 
rule  change  establishes  or  changes  a 
due.  fee.  or  other  charge  imposed  bv  the 
Exchange  and.  therefore,  has  become 
effective  pursuant  to  Section 
19(B)(3)(A)(ii)  of  the  Act  •■  and 
subparagraph  (f)(2)  of  Rule  19b-4  ■ 
thereunder.  At  any  time  within  60  davs 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarilv 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessar\-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  x\ct. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretan.',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  2054fM)609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Clommission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-.5-  and  should  be 
submitted  by  December  17.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 

Margaret  H.  McFarland. 
Deputy  Secretary. 

!FR  Dor   01-29358  Filed  11-23-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-45076:  File  No.  SR-PCX- 
2001-41] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  Fees 
for  Continued  Listings  and  Options 
Floor  Access 

November  19.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4-  thereunder, 
notice  is  herebv  given  that  on  October 
29,  2001.  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(the  "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulator\  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  rule  19b-4  under  the 
Act. '  the  Exchange  proposes  to  modif\- 
its  Schedule  of  Fees  and  Charges  for 
Continued  Listings  and  Options  Floor 
Access.'' 

The  text  of  the  proposed  rule  change 
appears  below  New  text  is  in  italics; 
deletions  are  in  brackets. 


M5f..S.C.78flb). 
'  15  U.S.C.  7HHb)(4) 
6  15  U.S.C.  78s(b)(3)(A)(ii) 
■  17CFR240.19b-4(n(2). 


''17C:FR200.30-3(a)(12). 

■  15  U.S.C.  78s(b)(l). 

^17CFR240  19b-4. 

M7CFR240.19t)-4. 

■•The  Exchange  states  that  it  intends .lo 
implement  the  proposed  charges  beginning 
Novemljer  1.  2001.  Telephone  Cxjnversation 
between  Cindy  Sink.  Senior  Attorney.  PCX.  and 
Christopher  Solgan.  Law  Clerk.  Division  of  Market 
Regulation,  Commission,  on  November  6.  2001, 


Schedule  of  Fees  and  Charges  for 
Exchange  Services 


PCX  Options:  Floor  and  Market 
Maker  Fees 


Continued  [S500  per  montti  per  eligit>le 

Listings  Fee         issue;  Difference  between 
S500  and  average  monthly 
revenue  for  issues  witri 
less  than  $500  m  volume 
based  charges  overage 
monthly  revenue  t>asea  on 
trailing  3  months). 


[Badges]  [S30  initial  issuance  tee  S30 

per  booth  for  booth  clerks 
S60  per  month  for  stock 
firm  clerks,  hard  badge 
managers  and  all  other 
floor  personnel  S5  per  day 
for  temporary  baoge  S30 
per  month  maximum  SlOO 
replacement  tee] 

Options  Floor       $130  per  month  for  all  reg- 
Access  Fee  i stereo  floor  members  and 

personnel,  with  a  cap  of 
$5,000  per  month  per  firm. 


II.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton.  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statuton,'  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose  The  Exchange  proposes  to 
decrease  its  continued  Listings  Fee  in 
conjunction  with  an  increase  of  its 
Options  Floor  Access  Fee  to.  as  the 
Exchange  believes,  distribute  Exchange 
costs  more  evenly  between  all  trading 
participants. 

1.  Continued  Listings  Fee 

The  Exchange  states  that  a  S500 
Continued  Listings  Fee  is  applied 
monthly  to  options  issues  that  generate 
less  than  S500  in  monthly  volume-based 
charges  (including  transaction,  data 
entr\ .  and  comparison  charges)  and  is 
based  on  a  three-month  trailing  average. 


59040 


I 

Federal  Register / Vol.  66,  No.  227 /Monday,  November  26,  2001 /Notices 


The  fee  applies  to  the  Lead  Market 
Marker  ("LMM")  in  the  particular  issue. 
If  the  LMM  elects  not  to  pay  the 
Continued  Listings  Fee  for  an  issue 
meeting  these  criteria,  it  then  becomes 
eligible  for  reallocation  or  delisting. 
Under  the  Exchange's  proposal,  the 
Continued  Listings  Fee  will  change  from 
a  flat  $500  per  month  to  the  incremental 
difference  between  the  average  monthly 
revenue  generated  by  the  issue  and 
$500.  For  example,  for  an  issue 
generating  $300  in  average  monthly 
revenue,  the  Continued  Listings  Fee  will 
be  $200  per  month  under  the  new- 
schedule,  compared  to  the  $500  fee  that 
would  have  applied  under  the  original 
fee  schedule. 

2.  Options  Floor  Access  Fee 

The  Exchange  proposes  to  eliminate 
the  current  monthly  Badge  Fee.  The 
Exchange  states  that  this  fee  is  currently 
$30  per  month  for  booth  clerks,  $60  per 
month  for  other  staff,  $5  per  day  for 
temporary  badge  with  a  $30  per  month 
maximum,  and  a  $100  replacement  fee. 
The  Exchange  proposes  to  replace  these 
fees  by  a  new  Options  Floor  Access  Fee 
of  $130  per  month  for  all  registered  floor 
members  and  personnel,  with  a  cap  of 
$5,000  per  month  on  a  member  firm 
basis.  The  Exchange  states  that  the 
intent  of  this  rate  change  is  to  maintain 
a  rate  schedule  that  is  competitive  on  an 
overall  basis,  while  generating  funds  to 
help  defray  the  costs  involved  in 
operating  and  maintaining  the  trading 
floor. 

(2)  Statuton'  Basis  The  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  section  6(b)  of  the 
Act,"'  in  general,  and  furthers  the 
objectives  of  section  {b)(4).*'  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
rule  19{b)(3)(A)(ii)  of  the  Act  ^  and  rule 
19b-^(f)(2)  thereunder."  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-PGX-2001-41  and  should  be 
submitted  by  December  17,  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-29.359  Filed  1 1-23-01  ;845am] 

BILUNG  CODE  M10-01-M 


■15  ISC.  78f(b). 
"15  L'.S.C.  78f(b)(4) 


M5  U.S.C.  78(s)(b)(3)lA)(ii) 
•  17  CFR  240  196-4(0(2). 
»17CrR200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3376] 

State  of  Mississippi  (And  Contiguous 
Counties  in  the  State  of  Tennessee) 

Alcorn  County  and  the  contiguous 
Counties  of  Prentiss,  Tippah  and 
Tishomingo  in  the  State  of  Mississippi; 
and  Hardeman,  Hardin  and  McNairy 
Counties  in  the  State  of  Tennessee 
constitute  a  disaster  area  due  to 
damages  caused  by  heavy  rainfall  and 
flooding  that  occurred  on  October  13, 
2001.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  15,  2002  and  for 
economic  injury  until  the  close  of 
business  on  August  16,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  .administration.  Disaster 
Area  2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  with  credit  available 

elsewhere;  6.500% 
Homeowners  without  credit  available 

elsewhere:  3.250% 
Businesses  with  credit  available 

elsewhere:  8,000% 
Businesses  and  non-profit  organizations 

without  credit  available  elsewhere: 

4,000% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere:  6.375% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available: 
elsewhere  4.000% 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  337606  for 
Mississippi  and  337706  for  Tennessee. 
For  economic  injury,  the  numbers  are 
9N5300  for  Mississippi  and  9N5400  for 
Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  16,  2001. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  01-29297  Filed  11-23-01:  8:45  am) 

BtLUNC  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3371  ] 

State  of  Oklahoma;  Amendment  #  1 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  November 
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IBfiZOOl^^llrp  above  numbered  tAf*: 

declaration  is  hereby  amended  to 
include  Caddo  and  Kiowa  Counties  in 
the  State  of  Oklahoma  as  disaster  areas 
due  to  damages  caused  bv  severe 
storms,  flooding  and  tornadoes  that 
occurred  on  October  9  and  10,  2001. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Blaine.  Canadian.  Comanche, 
Grady.  Jackson  and  Tillman  counties  in 
Oklahoma. 

All  other  contiguous  counties  have 
been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
December  30,  2001.  and  for  economic 
injury  July  31.  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  16.  2001. 
S.  George  Camp, 

Acting  Associate  Administrator  For  Disaster 
Assistance. 

[FR  Dot;  01-29379  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Ucense  of  Small 
Business  investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Smedl  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Central  District  of  California,  entered 
September  21,  2001.  the  United  States 
Small  Business  Administration  herebv 
revokes  the  license  of  Helio  Capital, 
Inc.,  a  California  corporation,  to 
function  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Company  License  No.  09/ 
09-5361  issued  to  Helio  Capital,  Inc.  on 
September  20,  1985  and  said  license  is 
hereby  declared  null  and  void  as  of 
November  14,  2001. 

Dated:  November  14,  2001. 
United  States  Small  Business 
Administration. 

Harry  Hasldns, 

Associate  Administrator  for  Investment. 
[FR  Doc.  01-29298  Filed  11-23-01:  8:45  am] 

BILUNG  CODE  WBS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  investnoent  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 


Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan,  dated 
August  9.  2001,  the  United  States  Small 
Business  Administration  herebv  revokes 
the  license  of  .Mutual  Investment 
Company.  Inc..  a  Michigan  corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  05/05-5144  issued  to  Mutual 
Investment  Company.  Inc.  on  April  21. 
1980  and  said  license  is  herebv  declared 
null  and  void  as  of  November  14,  2001. 

Dated:  November  14,  2001. 
United  States  Small  Business 
Administration 

Harry  Haskins. 

Associate  Administrator  for  Investment. 
[FR  Doc  01-29295  Filed  11-23-01:  8:45  am) 

BILUMG  CODE  8029-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  Regulatory  Faii7>ess  Board; 
Public  l-learing 

The  Small  Business  Administration 
Region  V  Regulatorv  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public  Hearing 
Tuesday,  December  4.  2001  at  8:30  A.M 
at  Indiana  World  War  Memorial.  431 
North  Meridian  Street,  Indianapolis.  IN 
46204.  Phone  (317) 232-7615,  Fax (317) 
233—4285,  to  receive  comments  and 
testimony  from  small  business  owners 
and  representatives  of  trade  associations 
concerning  the  regulator%'  enforcement 
and  compliance  environment.  . 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Mr.  Darrell 
J.  Mowery,  in  writing  by  letter  or  fax  no 
later  than  November  27.  2001 ,  in  order 
to  be  put  on  the  agenda.  Darrell  J. 
Mowery,  Public  Affairs  Specialist,  SBA 
Indiana  District  Office,  429  North 
Pennsylvania  Street.  Suite  100. 
Indianapolis,  IN  46204-1873,  Phone 
(317)  226-7272  x  214,  fax  (202)  481- 
0960,  E-mail:  darrell .mowery@sba.gov 

Dated:  November  14.  2001. 
Michael  L.  Barrera. 

S'ational  Ombudsman. 

[FR  Doc  01-29296  Filed  11-23-01;  8:45  am) 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 
(OES) 

[Public  Notice  3848] 

Public  Meeting  To  Discuss  the 
International  IHarmonizatton  of 
Chemical  Hazard  Classification  and 
Labeling  Systems 

SUMMARY:  The  United  States 
Government,  through  an  interagenrv 
working  group,  has  been  participating  in 
the  international  effort  to  develop  a 
globally  harmonized  sy.stem  (GHS)  of 
chemical  hazard  classification  and 
labeling  The  Department  of  State  will 
hold  a  public  meeting  for  interested 
parties,  including  industn- 
representatives  and  public  interest 
groups,  on  Wednesdav.  November  28, 
2001 ,  from  1 1 :30  AM  to  1  PM  in  Room 
6200-6204  of  the  Nassif  Building,  at  the 
U  S.  Department  of  Transportation.  400 
-Seventh  Street  SW.  Washington.  DC, 
.Attendees  should  bring  picture 
identification  with  them;  no  advance 
registration  is  necessar>   For  further 
information,  please  contact  Marie 
Ricciardone,  U.S.  Department  of  State. 
Office  of  Environmental  Policv.  OES/ 
ENV'  Room  4325,  2201  C  Street  N'W, 
Washington.  DC.  20520,  telephone 
(202)736-^660:  fax  (202)647-5947, 
email  ricciardonemd%state.gov. 
SUPPLEMEhfTARY  INFORMATION: 

The  globally  harmonized  system  for 
chemical  hazard  classification  and 
labeling  (GHS)  is  a  voluntary  system 
that  provides  a  common  and  coherent 
approach  to  define  and  classif\-  hazards, 
and  communicate  this  information  on 
labels  and  safety  data  sheets  The  GHS 
will  promote  the  sound  management  of 
chemicals  by  ensuring  that  coherent 
information  is  provided  on  all  imported 
and  exported  chemicals,  and  facilitate 
trade  by  eliminating  the  need  to  complv 
with  multiple  classification  and  labeling 
systems. 

The  public  meeting  will  provide  an 
update  on  GHS  activities  since  the 
previous  meeting  on  May  8,  2001.  (See 
Department  of  State  Public  .Notice  3651 
on  page  21430  of  the  Federal  Register 
of  April  30.  2001.)  The  meeting  will  also 
preview  the  key  topics  of  the  Second 
Session  of  the  United  Nations  Sub- 
Committee  of  Experts  on  the  Globally 
Harmonized  System  of  Classification 
and  Labeling  of  Chemicals,  that  will 
take  place  in  Geneva.  December  12-14. 
2001 

Agencies  participating  in  the 
interagency  group  include  the 
Department  of  State,  Occupational 
Safety  and  Health  .Administration. 
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Environmental  Protection  Agency. 
Department  of  Transportation, 
Consumer  Product  Safety  Commission, 
Food  and  Drug  Administration, 
Department  of  Commerce,  Department 
of  Agriculture.  Office  of  the  U.S.  Trade 
Representative,  and  National  Institute  of 
Environmental  Health  Sciences.  For 
additional  information  on  the 
harmonization  process,  please  refer  to 
the  Department  of  State  Public  Notice 
2526,  pages  15951-15957  of  the  Federal 
Register  of  April  3,  1997. 

Recent  International  Meetings 

•  Seventh  Meeting  of  the 
International  Labor  Organization 
Working  Group  for  the  Harmonization 
of  Chemical  Hazard  Communication. 
May  21-24.  2001,  Geneva,  Switzerland 
Participants  achieved  consensus  on 
most  elements  of  the  GHS.  including 
symbols,  signal  words,  hazard 
statements  and  safety  data  sheets. 

•  Eighteenth  Consultation  of  the 
Inter-Organization  Program  for  the 
Sound  Management  of  Chemicals 
(lOMC)  Coordinating  Group  for  the 
Harmonization  of  Chemical 
Classification  Systems.  May  24-25, 
2001,  Geneva,  Switzerland.  The 
Coordinating  Group  completed  its  work 
and  submitted  the  final  document  to  the 
UN  GHS  Sub-Committee. 

•  Nineteenth  Session  of  the  United 
Nations  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods,  July 
2-6,  2001,  Geneva.  Switzerland.  The 
Sub-Committee  agreed  on  classification 
criteria  for  aerosol  flammability  and 
recommended  a  harmonized  symbol 
shape/border 

•  First  Session  of  the  United  Nations 
Sub-Committee  of  Experts  on  the 
Globally  Harmonized  System  of 
Classification  and  Labeling  of 
Chemicals.  July  9-11.  2001.  Geneva. 
Switzerland.  This  Sub-Committee  is 
responsible  for  promoting  adoption  of 
the  GHS.  and  updating  the  system  as 
necessar\-  The  Sub-Committee  elected 
officers,  considered  requests  for 
consultative  status,  received  progress 
reports  on  the  GHS  development  and 
considered  plans  for  implementation. 

Upcoming  Meetings 

•  Second  Session  of  the  United 
Nations  Sub-Committee  of  Experts  on 
the  Globallv  Harmonized  System  of 
Classification  and  Labeling  of 
Chemicals.  December  12-14,  2001. 
Geneva.  Switzerland.  The  Sub- 
Committee  will  review  the  GHS 
document  prepared  bv  the  lOMC 
Coordinating  Group  that  integrates  the 
physical,  health  and  environmental 
classification  criteria  and  hazard 
communication  elements;  and  consider 


implementation  issues.  Meeting 
documents  are  available  on  the  web  at: 
http://www.unece.org/trans/main/dgdb/ 
dgsubc4/c4doc  2001  .html. 

•  The  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
Task  Force  on  Harmonization  of 
Classification  and  Labeling  is 
considering  the  development  of 
classification  criteria  for  aspiration 
hazards,  water-activated  toxicity, 
respiratory  irritation  and  narcotic 
effects. 

The  Department  of  State  is  issuing 
this  notice  to  help  ensure  that  interested 
and  potentially  affected  parties  are 
aware  of  and  knowledgeable  about  the 
GHS,  and  have  an  opportunity  to  offer 
comments  Those  organizations/ 
individuals  that  cannot  attend  the 
meeting  may  submit  written  comments 
to  Marie  Ricciardone.  Department  of 
State,  OES/ENV  Room  4325,  2201  C 
Street  NW,  Washington,  DC  20520. 
Comments  will  be  placed  in  the  OSHA 
public  docket  (H-022H),  which  is  open 
ft-om  10  AM  until  4  PM,  at  the 
Department  of  Labor,  Room  2625,  200 
Constitution  Avenue  N'W.  Washington, 
DC;  telephone  (202)219-7894;  fax 
(202)219-5046  Interested 
organizations/individuals  that  wish  to 
receive  future  notifications  of  GHS 
developments  by  email  should  contact 
Mary  Frances  Lowe  at 
lowe.mary'frances@epa.gov. 

Dated:  November  19,  2001. 
Robert  J.  Ford, 

Acting  Director.  Office  of  Environmental 

Policy.  Department  of  State. 

IFR  Doc  01-29381  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  471  (M»-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  ttie  Week  Ending 
November  9,  2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2001-10957. 

Date  Filed:  November  5.  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0442  dated  6 
November  2001;  PTC2  EUR-AFR  0140 
dated  6  November  2001;  PTC2  EUR-ME 
0122  dated  6  November  2001:  Mail  Vote 
179— Resolution  010m:  TC2  Special 
Passenger  Amending  Resolution  from 
Tunis  a  to  Africa,  Europe,  Middle  East; 


Intended  effective  date:  10  November 
2001. 

Docket  Number:  OST-2001-10963. 

Date  Filed:  November  6,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  Africa-TC3  0134  dated 
26  October  2001;  Africa-South  Asian 
Subcontinent  Expedited  Resolutions  rl- 
r4;  PTC23  Aft-ica-TC3  0135  dated  26 
October  2001;  Africa-South  West  Pacific 
Expedited  Resolutions  r5-r6;  Intended 
effective  date:  1  December  2001, 

Docket  Number:  OST-2001-10964. 

Date  Filed:  November  6,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sub7ect.PTC23  EUR-JK  0072  dated  2 
November  2001;  Europe-Japan/Korea 
Expedited  Resolution  002LL  rl;  PTC23 
EUR-JK  0073  dated  2  November  2001; 
Europe-Japan/Korea  Expedited 
Resolutions  r2-r7;  Intended  effective 
date:  15  December  2001/1  January  2002. 

Docket  Number:  OST-2001-10965. 

Date  Filed:  November  6,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  AFR-TC3  0143  dated 
9  November  2001;  Mail  Vote  173— 
Resolution  OlOf;  TC23/TC123  Afirica- 
South  East  Asia  Special  Passenger 
Amending  Resolution;  Intended 
effective  date:  1  December  2001. 

Docket  Number:  OST-2001-10966. 

Date  Filed:  November  6.  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  AFR-TC3  0144  dated 
9  November  2001;  Mail  Vote  174— 
Resolution  OlOg;  TC23/TC123  Africa- 
Japan/Korea  Special  Passenger 
Amending  Resolution;  Intended 
effective  date:  1  December  2001. 

Docket  Number:  OST-2001-10978. 

Date  Filed:  November  8,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  ME-TC3  0126  dated 
30  October  2001;  Middle  East-TC3 
(except  South  East  Asia)  Resolutions  rl- 
r46;  Minutes— PTC23  ME-TC3  0124 
dated  30  October  2001;  Tables— PTC23 
ME-TC3  Fares  0056  dated  2  November 
2001;  Intended  effective  date:  1  April 
2002. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

IFR  Doc.  01-29371  Filed  11-23-01;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending 
November16,  2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  mav  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2001-1 1006. 

Date  Filed:  November  14.  2001. 

Parties:  Members  of  the  International  Air 
Transport  -Association. 

Sufa/fcf.  CSC/23/Meet/0O4/2001  dated  17 
May  2001 .  Book  of  Finally  Adopted 
Resolutions  &  RPs,  Minutes— CSC/23/Meet/ 
006/2001  dated  5  November  2001. 
Correction— CSC/23/Meet/005/2001  dated  10 
Fuly  2001,  Intended  effective  date:  1  October 
2001. 

Docket  Number:  OST-2001-l  1008. 

Date  Filed:  November  15.  2001. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  PTC31  N&C/CIRC  0181  dated  13 
November  2001,  TC31  North  and  Central 
Pacific  Areawide  Expedited.  Resolutions  rl- 
r2.  PTC31  N&C/CIRC  0182  dated  13 
November  2001.  TC3  (except  Japan )-North 
America,  Caribbean  Expedited.  Resolutions 
r3-r9.  Intended  effective  date:  15  January 
2002. 

Docket  Number:  OST-2001-1 1009 

Date  Filed:  November  15.  2001. 

Parties:  Members  of  the  International  Air 
Transport  .Association. 

Subject:  PTC31  N&C/CIRC  0183  dated  13 
November  2001.  TC,3-Central  .America.  South 
America  Expedited,  Resolutions  rl-r4. 
Intended  effective  dated:  15  Januarv  2002. 

Docket  Numt>er:  OST-2001-1 1018. 

Date  Filed:  November  16,  2001. 

Parties:  .Members  of  the  International  Air 
Transport  Association. 

Sublect:  PSC/Reso/111  dated  8  November 
2001.  Expedited  Resolutions  &  RPs  rl-10. 
Intended  effective  date:  as  early  as  1 
December  2001 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-29373  Filed  1 1-23-01;  8:45  amj 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  November  9, 
2001. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 


Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q]  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers. 
Conforming  .Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  furthe.'  proceedings. 

Docket  Number:  OST-2001-10985. 

Date  Filed:  November  8.  2001 . 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  29.  2001. 

Description:  Application  of 
Aerodynamics  Incorporated  pursuant  to 
49  U.S.C.  section  41102  and  subpart  B. 
requesting  a  certificate  of  public 
convenience  and  necessitv  authorizing 
interstate  charter  air  transportation  of 
persons,  property  and  mail. 

Docket  Number:  OST-2001-10986. 

Date  Filed:  November  8.  2001. 

Due  Date  for  .Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  29.  2001 . 

Description:  Application  of 
Aerodynamics  Incorporated  pursuant  to 
49  U.S.C.  section  41102  and  subpart  B 
requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
foreign  charter  air  transportation  of 
persons,  property  and  mail. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

IFR  Dor .  01-29.372  Filed  11-23-01;  8:45  ami 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMIMARY:  In  compliance  with  the 
Paperwork  Reduction  .Act  of  1995  (44 
U.S.C.  3501  et  spq  ].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 


soliciting  comments  on  the  following 
collection  of  information  was  published 
on  September  24.  2001.  pages  48899- 
48900. 

DATES:  Comments  must  be  submitted  on 
or  before  December  26.  2001   A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  davs  of 
publication 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202J  267-9895 

SUPPLEMENTARY  INFORMATION: 

Federal  A\iation  .Administration 

Title:  Security  Programs  for  Foreign 
.Air  Carriers.  14  CFR  Part  129. 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

OMB  Control  Number:  2120-0638. 

Formsls):  NA. 

Affected  Public:  As  estimated  171 
responses  from  business  or  other  for- 
profit  institutions. 

Abstract:  Security  programs,  proposed 
by  amended  rule  to  14  CFR  part  129.  set 
forth  procedures  to  be  used  bv  Foreign 
Air  Carriers  in  canying  out  their 
responsibilities  involving  the  protection 
of  persons  and  property  against  acts  of 
criminal  violence,  aircraft  piracv,  and 
terrorist  activities. 

Estimated  Annual  Burden  Hours:  An 
estimated  5193  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  NW.. 
Washington,  DC  20503.  Attention  FAA 
Desk  Officer 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessar)'  for  the  proper  performance 
of  the  functions  of  the  Department 
including  whether  the  information  will 
have  practical  utility;  the  accuracv  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  qualitv. 
utility  and  clarity  of  the  information  to 
be  collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  IXI,  on  .November 
19.  2001 
Steve  Hopkins. 

.\lanager.  Standards  and  Information 

Division.  APF-l 00 

IFR  Doc    01-2V(;r4  Filed  11-23-01:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Government/Industry  Free  Flight 
Steering  Committee  Meeting 

agency:  Ft'dt^ral  Aviation 
.Xdministration  (FAA).  DOT. 

action:  Notice  of  RTCA  Government/ 
Industry  Free  Flight  Steering  Committee 
meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  adviso  the  pubHc  of  a  meeting  of  the 
RTCA  Gnvernment/lndustr\'  Free  Flight 
Steermg  Committee. 

DATES:  The  meeting  will  be  held 
December  .5.  2001.  from  1-5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters.  800  Independence 
Avenue.  SVV  ,  Bessie  Coleman 
Conference  Room  (Room  2AB). 
Washington,  DC  20591 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat.  1828  L  Street,  N\V., 
Suite  805,  Washington,  DC,  20036: 
telephone  (202)  833-9339;  fax  (202) 
833-9434:  web  site  http://\%^-v^'.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  .section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendi.x  2),  notice  is 
hereby  given  for  a  Free  Flight  Steering 
Committee  meeting.  The  agenda  will 
include: 

•  December  5: 

•  Opening  Session  (Welcome  and 
Introductory  Remarks.  Review/Approve 
Summary  of  Previous  Meeting) 

•  Assessment  of  National  Airspace 
System  (NAS)  Performance 

•  Steering  Committee  Decision; 

•  New  Operational  Environment 

•  Member  Perspectives  on  the  NAS 
Performance  Assessment 

•  Exchange  of  Views  on  needs  for 
Security.  Safety,  and  Efficiency 

•  Report/ Recommendations  from  the 
Free  Flight  Select  Committee 

•  Closing  Session  (Other  Business, 
Date  and  Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the 
personnel  listed  in  the  FOR  FURTHER 
INFORMATK)N  CONTACT  section  Members 
of  the  public  may  present  a  written 
statement  to  the  committee  at  any  tine. 


Issued  in  Washington.  DC.  on  November 
19,  2001. 

Janice  L.  Peters. 

FAA  Sfjecial  Assistant,  FTCA  Advisory 
Committee. 

(FR  Dor.  01-29375  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186: 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  186  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 

to  advise  the  public  of  a  meeting  of 

RTCA  Special  Committee  186; 

Automatic  Dependent  Surveillance — 

Broadcast  (ADS-B). 

DATES:  The  meeting  will  be  held 

December  10-14,  2001  starting  at  9  am 

ADDRESSES:  The  meeting  will  be  held  at 

RTCA,  Inc..  18281  Street,  NW,  suite 

805.  Washington,  DC  20036 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat,  1828  L  Street,  NW, 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://wHrw.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463.  5 
U.S.C,  Appendix  2).  notice  is  hereby 
given  for  a  Special  Committee  186 
meeting.  Note:  Specific  working  group 
sessions  will  be  held  December  10-11 
and  on  December  14.  The  agenda  will 
include; 

•  December  12-13: 

•  Opening  Plenary  Session 
(Chairman's  Introductory  Remarks. 
Review  of  Meeting  Agenda,  Review/ 
Approval  of  Previous  Meeting 
Summarv) 

•  SC-1 86  Activity  Reports 

•  WG-1,  Operations  & 
Implementation 

•  WG-2,  Traffic  Information 
Service — Broadcast  (TIS-B) 

•  WC^3,  1090  MHz  Minimum 
Operational  Performance  Standard 
(MOPS) 

•  WG— 4.  Application  Technical 
Requirements 

•  WG-5,  Universal  Access 
Transceiver  (UAT)  MOPS 

•  WG-6.  Automatic  Dependent 
Surveillance-Broadcast  (ADS-B) 
Minimum  Aviation  System  Performance 
Standards  (MASPS) 

•  EUROCAE  WG— 51  Report 


•  Closing  Plenarv^  Session  (Review 
Actions  Items/Work  Program,  Date, 
Place  and  Time  of  Next  Meeting, 
Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability, 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  November 

10,  2001. 

lanice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 

Committf'e. 

IFR  Do(    01-29376  Filed  11-2.3-01;  8:45  ami 

BILLING  COOe  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  188: 
Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Link 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  188  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  188: 
Minimum  Aviation  System  Performance 
Standards  for  High  Frequency  Data 
Link. 

DATES:  The  meeting  will  be  held 
December  19.  2001  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  NW,  Suite  805, 
Washington,  DC.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street.  NW, 
Washington,  DC.  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  web  site 
http://wwvi'. rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
188  meeting.  The  agenda  will  include; 

•  December  19: 

•  Opening  Plenarv'  Session 
(Chairman's  Introductory  Remarks. 
Approval  of  Previous  Meeting 
Summary,  Review  of  Agenda  and  Work 
Plan) 

•  Complete  Final  Resolutiuu  and 
Comment  (FUAC)  Process  for  the 
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Minimum  Aviation  System  Performance 
Standards  (MASPSI  for  the  High 
Frequency  Data  Link  Operating  in  the 
Aeronautical  Mobile  IRoutel  Ser\-ice 
(AMSIR)SI  and  approve  the  document 

•  Closing  Plenarv-  Session  (Review 
Actions  Items,  Make  Assignments, 
Other  Business,  Data.  Place  and  Time  of 
Next  Meeting.  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  November 
19.2001. 

lanice  L.  Peters, 

F.A.^  Special  Assistant.  RTCA  Advisory 
Committee. 

IFR  Doc   01-29377  Filed  11-23-01;  8:45  am) 

BILUNG  COOE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  159: 
Minimum  Operational  Performance 
Standards  for  Airt>ome  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  159  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  159; 
Minimum  Operational  Performance 
Standards  for  Airborne  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS), 

DATES:  The  meeting  will  be  held 
December  10-14.  2001.  from  9  am  to 
4;30  pm  (unless  stated  otherwise) 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Street.  NW.  Suite 
805,  Washington.  DC,  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street,  NW, 
Suite  805.  Washington.  DC.  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://www.rtca.org. 
SUPPLEMENTARY  IflFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463,  5 
U.S.C.  Appendix  2).  notice  is  hereby 
given  for  a  Special  Committee  159 
meeting.  Note:  specific  working  group 


sessions  will  be  held  December  10-13. 
The  agenda  will  include: 

•  December  14: 

•Opening  Plenar\-  Session  (Welcome 
and  introdurtory  Remarks.  Approve 
Minutes  of  Previous  Meeting) 

•  Review  Working  group  Progress  and 
Identifv  Issues  for  Resolution 

•  Review  of  EIT^OCAE  activities 

•  Closing  plenary  Session 
(Assignment/Review  of  Future  Work. 
Other  Business,  Date  and  Place  of  Next 
Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
W'ith  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  November 
19.  2001 

Janice  L.  Peters. 

FAA  Special  Assistant. 

IFR  Doc   01-29378  Filed  11-23-01.  8:45  am) 

BILLING  COOC  4»10-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waivers  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  !FR,M  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory-  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  reHef,  the 
regulator,-  provisions  involved,  the 
nature  of  the  relief  being  requested,  and 
the  petitioner's  arguments  in  favor  of 
relief 

lackson  International.  Inc. 

[Docket  Number  FRA-2001 -10947] 

Jackson  International,  Inc.,  (JAXON) 
has  developed  a  hydraulically  operated 
low  input  handbrake  for  use  on  freight 
raH  cars.  This  new  handbrake  complies 
with  the  FTIA  regulations  in  all  but  two 
areas,  namely:  231.27  (a)(l)(i)  Each  box 
or  house  car  without  roof  hatches  shall 
be  equipped  with  an  efficient  vertical 
wheel  handbrake  which  shall  operate  in 
harmony  with  the  power  brake  thereon 
231.27  (a){3)(i)  The  handbrake  shall  be 
located  so  that  it  can  be  safely  operated 


from  horizontal  end  platform  while  car 
is  in  motion  The  I,\XO\  Hydraulic 
Low  Input  Handbrake  is  operated  with 
a  back-and-forth  action  hand  pump 
lever  and  not  a  wheel  The  I.AXON 
Handbrake  can  be  operated  from  the 
horizontal  end  platform  or  from  a 
ladder  if  a  waiver  is  granted,  [ackson 
International,  Inc..  would  be  able  to 
market  and  sell  this  hydraulic 
handbrake  as  an  alternative  to  the 
traditional  geared  handbrakes  that  are 
currently  used  in  the  rail  industry. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FR.A  in  writing  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

.Ml  communications  concerning  these 
proceedings  should  identif\-  the 
appropriate  docket  number,  (e.g  •  Docket 
Number  FRA-2001-10947)  and^must  be 
submitted  to  the  DOT  Docket 
Management  Facility.  Room  PL-401 
(Plaza  Level).  400  Seventh  Street.  SW  . 
Washington.  DC  20590 
Communications  received  within  45 
days  from  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practical.  .■\11  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  am  -5  pm  )  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
.'dms.dot.gov. 

Issued  in  Washington.  DC  on  November  15. 
2001 

Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 
[FRDoc.  01-29300  Filed  11-23-01;  8:45  am) 

BtLLMG  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-01-10867;  Notice  1] 

Transportation  of  Natural  Gas  by 
Pipeline  Petition  for  Waiver;  Williams 
Gas  Pipelines-West 

Williams  Gas  Pipelines-West  (or 
"Williams  ")  has  petitioned  the  Research 
and  Special  Programs  Administration 
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ffir  a  waiver  from  compliance  with  the 
regulation  in  49  CFR  192.61 1(d)  until 
I  line  30.  2003.  This  regulation  requires 
pipeline  operators  to  confirm  or  revise 
the  maximum  allowable  operating 
pressure  of  certain  gas  transmission 
lines  within  18  months  after  population 
growth  changes  the  classification  of  the 
line. 

The  petitiim  concerns  a  1500-foot 
pipeline  segment  constructed  in  1991  in 
L'tah  County.  I'tah,  that  changed  from 
Class  2  to  Class  3  due  to  development 
of  a  subdivision.  The  segment  is  part  of 
the  Kern  River  natural  gas  transmission 
line,  which  runs  from  Wyoming  to  the 
San  Joaquin  Valley  near  Bakersfield. 
California,  where  the  gas  is  used  in  the 
generation  of  electricity. 

The  petition  indicates  the  change  in 
classification  comes  while  Williams  is 
undertaking  an  expansion  project  on  its 
Kern  River  line,  which  it  plans  to 
complete  in  2003.  pending  approval  by 
the  Federal  Energy  Regulatory 
Commission.  Rather  than  replace  the 
ISOO-foot  segment  with  new  pipe  to 
satisf\'  *^  192.61 1(d).  the  petition 
indicates  Williams  prefers  to  relocate 
the  segment  to  a  less  pripulated  right-of- 
wav  as  part  of  the  expansion  project. 
The  relocation  alternative  would  result 
in  a  single  impact  to  land  owners  and 
the  environment  during  the 
construction 

Our  Western  Region  pipeline  office 
has  investigated  the  1500-foot  pipeline 
segment.  That  office  reports  that 
Williams  is  meeting  periodically  with 
the  developer  of  the  subdivision  to 
ensure  the  developer  is  aware  of  the 
pipeline  and  its  associated  risk.  The 
VVestern  Region  office  also  says  that  to 
minimize  threats  to  the  segment, 
Williams  is  patrolling  the  segment 
weeklv.  observing  all  nearby 
excavations,  and  notifying  land  owners 
of  the  existence  of  the  pipeline  and 
what  to  do  in  the  case  of  an  emergency. 
In  addition,  the  Western  Region  office 
has  confirmed  that  the  segment  has  not 
had  any  deficient  corrosion  control 
readings,  there  are  no  geologically 
unstable  areas  near  the  segment,  and  the 
segment  has  had  no  reported  leaks  or 
damage.  In  sum.  based  on  the  petition 
and  the  Western  Region  office's 
investigation,  we  believe  Williams  is 
taking  all  reasonable  steps  to  maintain 
the  integrity  of  the  segment. 

We  are  authorized  to  waive 
compliance  with  §  192.61 1(d)  if  the 
waiver  is  not  inconsistent  with  pipeline 
safety  and  we  state  the  reasons  for 
granting  the  waiver  (49  U.S.C.  60118(c)). 
In  view  of  the  good  safety  record  and 
condition  of  the  1500-foot  segment,  we 
think  compliance  with  the  18-month 
deadline  under  §  192.611(d)  is 


unnecessary  for  safety.  We  also  support 
the  goals  of  lower  risk  and  less 
environmental  disturbance  that  would 
result  from  relocating  the  segment  as 
Williams  plans.  Therefore,  we  propose 
to  waive  compliance  with  §  192.611(d) 
until  June  30,  2003. 

According  to  the  petition,  June  30, 
2003,  should  allow  enough  time  to 
complete  the  expansion  project. 
However,  if  there  is  an  unforeseen  delay 
in  the  project,  we  may  extend  the  June 
30,  2003.  deadline  up  to  an  additional 
6  months  without  further  opportunity  to 
comment  by  publishing  a  notice  of  such 
extension  in  the  Federal  Register. 

We  invite  interested  persons  to 
comment  on  the  proposed  waiver  by 
submitting  such  data,  views,  or 
arguments  as  they  may  desire.  You  may 
submit  written  comments  by  mailing  or 
delivering  an  original  and  two  copies  to 
the  Dockets  Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays  when  the  facility  is  closed.  Or 
you  mav  submit  written  comments 
electronically  at  the  following  web 
address:  http://dms.dot.gov.  To  file 
written  comments  electronically,  after 
logging  onto  http://dms.dot.gov.  click  on 
"Electronic  Submission."  You  can  also 
read  comments  and  other  material  in  the 
docket  at  the  same  Web  address.  All 
written  comments  should  identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  comments 
must  include  a  self-addressed  stamped 
postcard. 

We  will  consider  all  comments 
received  by  December  26,  2001  before 
taking  final  action  on  the  petition.  I.ate 
filed  comments  will  be  considered  so  far 
as  practicable.  No  public  hearing  is 
contemplated,  but  one  may  be  held  at  a 
time  and  place  set  in  a  notice  in  the 
Federal  Register  if  requested  by  an 
interested  person  desiring  to  comment 
at  a  public  hearing  and  raising  a  genuine 
issue. 

Authority:  49  U.S.C.  60118(c):  and  49  CFR 
1.53. 

Issueii  in  Washington.  DC  on  November  16. 
2001 
Stacey  L.  Gerard. 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  01-292.59  Filed  11-23-01;  8:45  am) 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Finance  Docket  No.  34079] 

San  Jacinto  Rail  Limited — 
Construction  Exemption — and  the 
Burlington  Northern  and  Santa  Fe 
Railway  Company — Operation 
Exemption — Build-Out  to  the  Bayport 
Loop  Near  Houston,  Harris  County, 
Texas 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Availability  of  Draft 
Scope  of  Study  for  the  Environmental 
Impact  Statement.  Notice  of  Scoping 
Meetings,  and  Request  for  Comments. 


summary:  On  August  30,  2001,  San 
Jacinto  Rail  Limited  (San  Jacinto)  and 
The  Burlington  Northern  and  Santa  Fe 
Railway  (BNSF)  (collectively  the 
Applicants)  filed  a  petition  with  the 
Surface  Transportation  Board  (Board) 
pursuant  to  49  U.S.C.  10502  for 
authority  for  construction  by  San  Jacinto 
and  operation  by  BNSF  of  a  new  rail 
line  near  Houston.  Harris  County, 
Texas.  The  project  would  involve 
approximately  12.8  miles  of  new  rail 
line  to  ser\e  the  petro-chemical 
industries  in  the  Bayport  Industrial 
District  (Bayport  Loop).  Because  the 
construction  and  operation  of  this 
project  has  the  potential  to  result  in 
significant  environmental  impacts,  the 
Board's  Section  of  Environmental 
Analysis  (SEA)  has  determined  that  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  appropriate.  SEA  is 
holding  public  scoping  meetings  as  part 
of  the  EIS  process,  as  discussed  in  the 
Notice  of  Intent  to  Prepare  an  EIS 
published  by  the  Board  on  October  1 . 
2001 .  As  part  of  the  scoping  process, 
SEA  has  developed  a  draft  Scope  of 
Study  for  the  EIS. 

DATES  AND  LOCATIONS:  Scoping  meetings 
will  be  held  on: 

January  14,  2002,  2-4  pm  and  7-9  pm, 
January-  15.  2002.  2-4  pm  and  7-9  pm. 
The  scoping  meetings  will  be  held  at 
the:  Pasadena  Convention  Center,  7902 
Fairmont  Parkway.  Pasadena.  Texas. 

The  public  scoping  meetings  will  be 
informal  meetings  in  a  workshop  format 
during  which  interested  persons  may 
ask  questions  about  the  proposal  and 
the  Board's  environmental  review 
process,  and  advise  the  Board's 
representative  about  potential 
environmental  effects  of  the  project. 
SEA  has  made  available  for  public 
comment  the  draft  scope  contained  in 
this  notice.  SEA  will  issue  a  final  scope 
shortly  after  the  close  of  the  comment 
period.  Written  comments  on  the  Scope 


of  Study  are  due  February  1 ,  2002  (60 
days). 

Filing  Environmental  Comments: 
Interested  persons  and  agencies  are 
invited  to  participate  in  the  EIS  scoping 
process.  A  signed  original  and  10  copies 
of  comments  should  be  submitted  to: 
Office  of  the  Secretary,  Case  Control 
Unit,  STB  Finance  Docket  No.  34079, 
Surface  Transportation  Board,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001. 

To  ensure  proper  handling  of  your 
comments,  you  must  mark  your 
submission:  Attention:  Dana  White, 
Section  of  Envirorunental  Analysis, 
Environmental  Filing, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Dana  White,  Section  of  Envirormiental 
Analysis.  Siu^ace  Transportation  Board. 
1925  K  Street.  NW,  Washington,  DC 
20423-0001.  or  SEA's  toll-ft-ee  number 
for  this  project  at  1-888-229-7857  (TDD 
for  the  hearing  impaired  1-800-877- 
8339).  The  web  site  for  the  Surface 
Transportation  Board  is 
w\*'w. stb.dot.gov 

SUPPLEMENTARY  INFORMATION: 

Draft  Scope  of  Study  for  the  EIS 

Proposed  Action  and  Alternatives 

The  proposed  action,  known  as  the 
Bayport  Loop  Build-Out,  involves  the 
construction  and  operation  of 
approximately  12.8  miles  of  new  rail 
line  connecting  the  Bayport  Loop  petro- 
chemical and  plastic  production 
facilities  and  the  former  Galveston, 
Henderson  &  Houston  Railroad  line, 
now  owned  by  the  Union  Pacific 
Railroad  Company  (UP),  near  the 
southeast  corner  of  Ellington  Field  at 
Texas  State  Highway  3.  The  proposed 
action  also  includes  operating  trains 
from  the  BNSF  New  South  Yard  over 
trackage  rights  on  Union  Pacific 
mainlines  to  the  point  of  connection.  As 
a  result  of  the  new  construction.  BNSF 
would  have  access  to  the  facilities 
located  in  the  Bayport  Loop  using  the 
new  line,  and  the  facilities  would  be 
provided  with  a  choice  of  rail  providers. 

The  reasonable  and  feasible 
alternatives  that  will  be  evaluated  in  the 
EIS  are  (1)  construction  and  operation  of 
the  proposed  project  along  the 
identified  preferred  alignment,  (2)  other 
alternatives  that  might  be  identified 
during  the  scoping  process,  and  (3)  the 
no-action  alternative. 

Environmental  Impact  Analysis 

Proposed  New  Construction 

Analysis  in  the  EIS  will  address  the 
proposed  activities  associated  with  the 
construction  and  operation  of  new  rail 
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facilities  and  their  potential 
envirormiental  impacts,  as  appropriate. 

Impact  Categories 

The  EIS  will  address  potential 
impacts  from  the  proposed  construction 
and  operation  of  new  rail  facilities  on 
the  human  and  natural  environment. 
Impact  areas  addressed  will  include  the 
categories  of  land  use.  biological 
resources,  water  resources,  geology  and 
soils,  air  quality,  noise,  energy 
resources,  socioeconomics  as  they  relate 
to  physical  changes  in  the  environment, 
safety,  transportation  systems,  cultural 
and  historic  resources,  recreation, 
aesthetics,  and  environmental  justice. 
The  EIS  will  include  a  discussion  of 
each  of  these  categories  as  they 
currently  exist  in  the  project  area  and 
will  address  the  potential  impacts  from 
the  proposed  project  on  each  category  as 
described  below: 

1 .  Land  Use 

The  EIS  will: 

a.  Describe  existing  land  use  patterns 
within  the  project  area  and  identify- 
those  land  uses  that  would  be 
potentially  impacted  by  new  rail  line 
construction. 

b.  Describe  the  potential  impacts 
associated  with  the  proposed  new  rail 
line  construction  to  land  uses  identified 
within  the  project  area  Such  potential 
impacts  may  include  impacts  to  farming 
and  ranching  activities,  incompatibility 
with  existing  land  uses,  consistency 
with  the  coastal  zone  management  plan, 
and  conversion  of  land  to  railroad  uses. 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  land  use,  as  appropriate. 

2.  Biological  Resources 
The  EIS  will: 

a  Describe  the  existing  biological 
resources  within  the  project  area, 
including  vegetative  communities, 
wildlife  and  fisheries,  and  federal  and 
state  threatened  or  endangered  species 
and  the  potential  impacts  to  these 
resources  resulting  from  construction 
and  operation  of  new  rail  facilities. 

b.  Describe  any  wildlife  sanctuaries, 
refuges,  and  national  or  state  parks, 
forests,  or  grasslands  within  the  project 
area  and  the  potential  impacts  to  these 
resources  resulting  from  construction 
and  operation  of  new  rail  line 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  biological  resources,  as 
appropriate. 

3.  Water  Resources 

The  EIS  will: 

a.  Describe  the  existing  surface  and 
groundwater  resources  within  the 


project  area,  including  lakes,  nvers. 
bayous,  streams,  stock  ponds,  wetlands, 
and  floodplains  and  the  potential 
impacts  on  these  resources  resulting 
from  construction  and  operation  of  new- 
rail  line 

b.  Describe  the  permitting 
requirements  for  the  proposed  new  rail 
line  construction  regarding  wetlands, 
stream  and  river  crossings,  water 
quality,  and  erosion  control 

c  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  water  resources,  as 
appropriate. 

4  Geology-  and  Soils 

The  EIS  will 

a.  Describe  the  geology  and  soils 
found  within  the  project  area,  including 
unique  or  problematic  geologic 
formations  or  soils  and  prime  farmland 
and  hydric  soils  and  the  potential 
impacts  on  these  resources  resulting 
from  the  construction  and  operation  of 
new  rail  line 

b  Describe  measures  employed  to 
avoid  or  construct  through  unique  or 
problematic  geologic  formations  or  soils. 

c  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  geolog\-  and  soils,  as 
appropriate. 

5  Air  Quality 

The  EIS  will 

a  Evaluate  rail-related  air  emissions 
on  new  rail  line,  if  the  proposed  project 
affects  a  Class  I  or  non-attainment  area 
as  designated  under  the  Clean  Air  Act 

b.  Discuss  and  evaluate  the  potential 
air  emissions  increases  from  vehicle 
delays  at  new-  at-grade  road/rail 
crossings  Emissions  from  vehicle 
delays  will  be  factored  into  the 
emissions  estimates  for  the  affected 
area,  as  appropriate 

c.  Describe  the  potential  air  quality 
impact  resulting  from  new-  rail  line 
construction  activities 

d  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  air  quality,  as  appropnate. 

6.  Noise 

The  EIS  will: 

a  Describe  the  potential  noise 
impacts  during  new  rail  line 
construction. 

b   Describe  the  potential  noise 
impacts  of  new-  rail  line  operation  for 
those  areas  that  exceed  the  Board's 
environmental  threshold  of  eight  or 
more  trains  per  day. 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  noise  receptors,  as 
appropriate. 
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7  Energy  Resources 

The  EIS  will: 

a.  Describe  the  potential  impact  of  the 
new  rail  line  on  the  distribution  of 
energy  resources  in  the  project  area, 
including  petroleum  and  gas  pipelines 
and  overhead  electric  transmission 
lines. 

b  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  energy  resource.s,  as 
appropriate. 

8  Socioeconomics 

The  EIS  will: 

a  Describe  the  potential 
environmental  impacts  to  residences. 
residential  areas,  and  communities 
within  the  project  area  as  a  result  of  new 
rail  line  construction  and  operation 
acti\ities. 

b  Describe  the  potential 
environmental  impacts  to  commercial 
and  industrial  activities  and 
development  in  the  project  area  as  a 
result  of  new  rail  line  construction  and 
operation. 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
adverse  impacts  to  social  and  economic 
resources,  as  appropriate. 

9  Safety 

The  EIS  will: 

a.  Describe  e.xisting  road.'rail  grade 
crossing  safety  and  the  potential  for  an 
increase  in  accidents  related  to  the  new- 
rail  operations,  as  appropriate 

b.  Describe  existing  rail  operations 
and  the  potential  for  increased 
probability  of  train  accidents,  as 
appropriate. 

c.  Describe  pipeline  safety  factors  at 
rail/pipeline  crossings,  as  appropriate. 

d.  Describe  hazardous  materials  safety 
factors  for  the  transportation  of 
hazardous  materials  and  the  potential 
for  a  release  of  those  materials,  as 
appropriate. 

e.  Describe  the  potential  for 
disruption  and  delays  to  the  movement 
of  emergency  vehicles  due  to  new  rail 
line  construction  and  operation. 

f.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  safety,  as  appropriate. 

10.  Transportation  Systems 

The  EIS  will: 

a.  Describe  the  potential  impacts  of 
new  rail  line  construction  and  operation 
on  the  existing  transportation  network 
in  the  project  area,  including  vehicular 
delays  at  grade  crossings. 

b.  Describe  potential  impacts  to 
navigation  associated  with  new  bridges. 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  transportation  systems,  as 
appropriate. 


11.  Cultural  and  Hrstoric  Resources 

The  EIS  will: 

a.  Describe  the  potential  impacts  to 
historic  structures  or  districts 
previousK'  recorded  and  determined 
potentially  eligible,  eligible,  or  listed  on 
the  National  Register  of  Historic  Places 
within  or  immediately  adjacent  to  the 
right-of-way  lor  the  preferred  and 
alternative  construction  alignments. 

b.  Describe  the  potential  impacts  to 
archaeological  sites  previously  recorded 
and  either  listed  as  unevaluated  or 
determined  potentially  eligible,  eligible. 
or  listed  on  the  National  Register  of 
Historic  Places  within  the  right-of-way 
for  the  preferred  and  alternative 
construction  alignments. 

c.  Describe  the  potential  impacts  to 
historic  structures  or  districts  identified 
by  ground  survey  and  determined 
potentially  eligible,  eligible,  or  listed  on 
the  National  Register  of  Historic  Places 
within  or  immediately  adjacent  to  the 
right-of-way  for  the  preferred  and 
alternative  construction  alignments. 

d.  Describe  the  potential  impacts  to 
archaeological  sites  identified  by  ground 
survey  and  determined  potentially 
eligible,  eligible,  or  listed  on  the 
National  Register  of  Historic  Places 
within  the  right-of-way  for  the  preferred 
and  alternative  construction  alignments. 

e.  Describe  the  potential  general 
impacts  to  paleontological  resources  in 
the  project  area  due  to  project 
construction,  if  necessary  and  required. 

f.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  to  cultural  and  historic 
resources,  as  appropriate. 

12,  Recreation 

The  EIS  will: 

a.  Describe  the  potential  impacts  of 
the  proposed  new  rail  line  construction 
and  operation  on  recreational 
opportunities  provided  in  the  project 
area 

b.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  on  recreational  opportunities, 
as  appropriate, 

13.  Aesthetics 

The  ELS  will: 

a.  Describe  the  potential  impacts  of 
the  proposed  new  rail  line  construction 
on  any  areas  identified  or  determined  to 
be  of  high  \isual  quality. 

b.  Describe  the  potential  impacts  of 
the  proposed  new  rail  line  construction 
on  any  waterways  considered  for  or 
designated  as  wild  and  scenic 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  on  aesthetics,  as  appropriate. 


14.  Environmental  Justice  !. 

The  EIS  will:  '^ 

a.  Describe  the  demographics  in  the 
project  area  and  the  immediate  vicinity 
of  the  proposed  new  construction, 
including  communities  potentially 
impacted  by  the  construction  and 
operation  of  the  proposed  new  rail  line. 

b.  Evaluate  whether  new  rail  line 
construction  or  operation  would  have  a 
disproportionately  high  adverse  impact 
on  any  minority  or  low-income  groups. 

c.  Propose  mitigative  measures  to 
minimize  or  eliminate  potential  project 
impacts  on  aesthetics,  as  appropriate. 

15.  Cumulative  Impacts 

The  EIS  will  address  the  impact  on 
the  environment  which  results  from  the 
incremental  impact  of  the  action  when 
added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions 
regardless  of  what  agency  (Federal  or 
non-federal)  or  person  undertakes  such 
actions. 

By  the  Board,  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  01-29387  Filed  11-23-01;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Commercial  Invoices 

agency:  U,S,  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments, 

SUMIMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burdens,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Commercial 
Invoices.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13:44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  January  25.  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2-C,  1300 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20229. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
chould  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  Room 


3.2-C,  1300  Pennsylvania  Avenue  NW, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429, 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  rel^-vant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
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Customs  request  for  Office  of 
Management  and  Budget  (0MB) 
approval  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Commercial  Invoices. 

OMB  Number:  1515-0120. 

Form  \umber:  N/A, 

Abstract:  The  collection  of 
Commercijil  Invoices  is  necessary  for 
the  proper  assessment  of  Customs 
duties.  The  invoice(s)  is  attached  to  the 
CF7501.  The  information  which  is 
supplied  by  the  foreign  shipper  is  used 
to  ensure  compliance  with  statues  and 
regulations 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 


submission  is  being  submitted  to  extend 
the  expiration  date 

Type  of  Review  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions 

Estimated  Sumber  of  Respondents: 
350,000 

Estimated  Time  Per  Respondent  10 
seconds 

Estimated  Total  Annual  Burden 
Hours- 84.000 

Estimated  Total  Annualized  Cost  on 
the  Public  Si. 201. 200  00 

Dated:  November  20,  2001, 
Tracey  Denning. 
Intormalior.  Sen,ices  Group. ' 
(FR  Doc  01-29388  Filed  11-23-01,  8:45  am] 

BTLUNG  COO£  4820-02-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential   Rule   Proposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  &^G 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  No.  011109273-1273-01] 

RIN0660-XX13 

Notice.  Request  for  Comments  on 
Deployment  of  Broadband  Networks 
and  Advanced  Telecommunications 

L.ui'rt-Liiun 

In  nntirc  (iiH.unient  1)1-28784 
li-'tiiniiinu  m!i  page  57941  in  the  issue  of 
M^miav   \.>\  .■nihcr  IM   2001.  make  the 

iuil'iwinu  i  I  iiTi'i  tiDi] 

(hi  })<!;;•   l^'Ml    in  the  second  column 
i!i  ttv  DATES  sc(  tion,  "December  14. 

21)1);    >iiiiii!(i  riMii.  "December  19. 

201)1 

IFR  Doc.  Cl-28784  Filed  11-23-01:  8:45  am 

BILLING   CODE    '505  -01  -D 


FEDERAL  TRADE  COMMISSION 

16CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  (Appliance  Labeling  Rule") 

Correction 

In  final  rule  document  01-28438 
beginning  on  page  57867  in  the  issue  of 
Monday.  November  19.  2001,  make  the 
fnllow'ins  correction: 

PART  305— {CORRECTED] 

On  page  57871,  before  the 

.Vl'l'KNJilX  AX  Ttt  I'AliT  ;U).) 

heading,  insert  the  following  instructive 
text:  "9.  Appendix  AS  to  Part  305  is 
revised  to  read  as  follows:". 

IFR  Doi;.  Cl-28438  Filed  11-23-01:  8:45  am] 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Greers  Ferry 
Lake  Shoreline  Management  Plan, 
Arkansas 

In  ndtii  t'  ii(i(  uincnt  01-28674 
b>'uinning  on  page  57428  in  the  issue  of 
Thursday.  Novemb*T  li,  200 1.  make  the 

tiilli  iwinsi  crirrocti'  iii 

On  p.iu>'  ')^42M,  111  th>'  thir'i  i,uluinn. 
uiuior  th>'  Commenting  hraiiing,  in  the 
last  hnc.    [JuhK  '■  ^hllulii  read  "public". 

hK,)ii     t   1    2Hir4  Hl!'d  1  i-2:!-<Jl;  8:45  ami 
BILLING  CODE  1 505-01 -O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  34-45037   File  No,  SR-OCC- 
2001-031 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation:  Order 
Granting  Approval  of  Proposed  Rule 
Change  To  Rescind  Concentration 
Restrictions  on  Letters  of  Credit 
Issued  by  Certain  Non-U. S. 
Institutions 

Correction 

In  notice  document  01-28489 
beginning  on  page  57143  in  the  issue  of 
Wednesday.  November  14.  2001.  make 
the  following  correction: 

Onjpage  57143,  in  the  second  column 
the  Release  No.  should  be  as  set  forth 
above. 

(FR  IXif:  n-2H48<)  Filed  11-23-01:  8:45  am] 

BILLING   CODE    1505  C     D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45047:  File  No.  SR-NASD- 
2001-77] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposal  To  Permit  SuperSOES  To 
Trade  Through  the  Quotations  of  UTP 
Exchanges  That  Do  Not  Participate  in 
the  Nasdaq  National  Market  Execution 
Service 

Novenit)tT  8,  2001 , 
(Airrertion 

hi  notice  dnciiment  01-28587 
beginning  on  page  5749(5  in  the  ismip  ot 
Thursday.  November  15.  2001,  maki'  the 
following  correction: 

On  page  57496.  in  the  third  column. 
the  Release  No.  should  be  as  set  forth 
above. 

(FR  Doc.  C;i-2H.=)87  Filed  11-23-01:  8:45  am] 

BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  560 

[No.  2001-67] 
RIN1550-AB37 

Lending  and  Investment 

C'.nrn^'rtion 

in  proposed  rule  docunK-nt  01-27329 
beginning  on  page  55131  in  thi.  issue  of 
Thursday.  Nn\  ember  1.  2001.  make  the 

following  ( orrer Hon: 

§560.42     [Corrected] 

On  page  551,-i8,  in  the  tatile  for 
^  560.42.  in  the  first  column,  entries  (2) 
and  (3)  should  read  as  follows: 

"(2)  Other  obligations  of  a 
yo\ernmental  entity  (e.g..  rt'\>'nue 
bonds)  that  hold  one  of  the  four  highest 
investment  grade  ratings  h\  <i  nationally 
recognized  rating  agency  or  that  are 
nonrated  but  of  investment  quality '. 
■(3)  Obligations  of  a  governmental 
entity  that  do  not  qualify  under  any 
other  paragraph  but  are  approved  by 
vour  Regional  Director" 

IFR  D(>(  ,  C:i-27:t2')  Kilf.i  1  l~2i-01;  8:45  am] 
BILUNG  CODE  1 505-01 -D 


o  P=i 


Monday, 
November  26,  2001 


Part  n 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  888 

Section  8  Housing  .\ssistance  Payments 
Program-Contract  Rent  .\nnual 
Adjustment  Factors.  Fiscal  Year  2002: 
Final  Rule 


I 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  888 

[Docket  No.  FR-4715-N-01] 

Section  8  Housing  Assistance 
Payments  Program — Contract  Rent 
Annual  Adjustment  Factors,  Fiscal 
Year  2002 

agency:  Office  of  the  Secretary,  HUD. 

ACTION:  Notice  of  revised  contract  rent 
annual  adjustment  factors. 

SUMMARY:  This  Notice  announces 
revised  Annual  Adjustment  Factors 
(AAFs)  for  adjustment  of  Section  8 
contract  rents  on  housing  assistance 
payment  contract  anniversaries  from 
October  1 .  2001 .  The  AAFs  are  based  on 
a  formula  using  data  on  residential  rent 
and  utility  cost  changes  from  the  most 
current  Bureau  of  Labor  Statistics 
Consumer  Price  Index  (CPI)  survey  and 
from  HUD's  Random  Digit  Dialing 
(RDD)  rent  change  surveys. 
EFFECTIVE  DATE:  October  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit.  Director.  Real  Estate  and 
Housing  Performance  Division,  Office  of 
Public  and  Assisted  Housing  Delivery, 
can  respond  to  questions  relating  to  the 
Section  8  Voucher.  Certificate,  and 
Moderate  Rehabilitation  programs; 
Allison  Manning,  Office  of  Special 
Needs  Assistance  Programs.  Office  of 
Community  Planning  and  Development. 
(202)  708-1234  for  questions  regarding 
the  Single  Room  Occupancy  Moderate 
Rehabilitation  program;  and  Beverly 
Miller,  Director.  Office  of  Multifamily 
Asset  Management.  Office  of  Housing 
(202)  708-3730  for  questions  relating  to 
all  other  Section  8  programs.  Lynn  A 
Rodgers,  Economic  and  Market  Analysis 
Division.  Office  of  Policy  Development 
and  Research  (202)  708-^590.  is  the 
contact  for  technical  information 
regarding  the  development  of  the 
schedules  for  specific  areas  or  the 
methods  used  for  calculating  the  AAFs. 
The  mailing  address  for  the  above 
person  is:  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV.,  Washington,  DC  20410.  Hearing-  or 
speech-impaired  persons  may  contact 
the  Federal  Information  Relay  Ser\'ice  at 
1-800-877-8339  (TTt).  (Other  than  the 
"800"  TTY  number,  the  above-listed 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  This 
Notice  explains  how  A.-\Fs  are  applied 
to  various  Section  8  programs.  The  first 
section  of  the  Notice  identifies  to  which 
programs  and  under  what  circumstances 
AAFs  apply.  The  second  section 
explains  when  and  how  to  apply  the 


statutory'  1  percent  reduction  to  AAFs. 
The  third  section  desciibes  the  actual 
adjustment  procedures.  Next  the  Notice 
explains  thf  content  and  applicability  of 
tbe  two  AAF  tables  included  in  this 
Notice  and  provides  detailed 
information  on  the  geographical 
coverage  of  each  AAF  area.  The  Notice 
closes  with  a  brief  explanation  of  how 
HLTD  calculates  AAFs. 

I.  Section  8  Programs  That  Use  the 
AAFS 

A^^Fs  established  by  this  Notice  are 
used  to  adjust  contract  rents  for  units 
assisted  in  certain  Section  8  housing 
assistance  payments  programs,  during 
the  term  of  the  HAP^ontract.  Two 
categories  of  Section  8  program  use  the 
AAFs: 

Category  1 — The  Section  8  new 
construction  and  substantial 
rehabilitation  programs  and  the 
moderate  rehabilitation  program. 

Category  2 — The  Section  8  loan 
management  (LM)  and  property 
disposition  (PD)  programs. 

Categor\'  3 — The  Section  8  project- 
based  certificate  program  (for 
outstanding  pre-conversion  HAP 
contracts), 

Each  Section  8  program  category  uses 
the  AAFs  differently.  The  specific 
application  of  the  AAFs  is  determined 
by  the  law.  the  HAP  contract,  and 
appropriate  program  regulations  or 
requirements. 

AAFs  are  not  used  in  the  following 
cases: 

•  Renewal  Rents  AAFs  are  not  used  to 
determine  renewal  rents  after  expiration 
of  the  original  Section  8  project-based 
HAP  contract  (either  for  projects  where 
the  Section  8  HAP  contract  is  renewed 
under  a  restructuring  plan  adopted 
under  24  CFR  part  401;  or  renewed 
without  restructiuing  under  24  CFR  part 
402).  In  general,  renewal  rents  are  based 
on  the  applicable  state-by-state 
operating  cost  adjustment  factor  (OCAF) 
published  by  HUD;  the  OCAF  is  applied 
to  the  previous  year's  contract  rent 
minus  debt  service. 

•  Voucher  Program  AAFs  are  not 
used  for  any  purpose  in  the  Section  8 
voucher  program. 

•  Budget-based  Rents  AAFs  are  not 
used  for  budget-based  rent  adjustments. 
Contract  rents  for  projects  receiving 
Section  8  subsidies  under  the  loan 
management  program  (24  CFR  part  886, 
subpart  A)  and  for  projects  receiving 
Section  8  subsidies  under  the  property 
disposition  program  (24  CFR  part  886. 
subpart  C)  are  adjusted,  at  HUD's 
option,  either  by  applying  the  AAFs  or 
bv  budget-based  adjustments  in 
accordance  with  24  CFR  207.19(e). 


Budget-based  adjustments  are  used  for 
most  Section  8/202  projects. 

•  Certificate  Program  In  the  past. 
AAFs  were  used  to  adjust  contract  rent 
in  the  tenant-based  certificate  program 
(including  manufactured  home  space 
rentals  in  the  certificate  program). 
However,  this  program  has  now  been 
terminated.  All  tenancies  have  now- 
been  converted  to  the  Voucher  Program. 
AAFs  are  still  used  for  adjustment  of 
contract  rent  for  outstanding  HAP 
contracts  under  the  project-based 
certificate  program  executed  before 
conversion  to  the  voucher  program. 

Under  the  Section  8  moderate 
rehabilitation  program  (both  the  regular 
program  and  the  single  room  occupancy 
program),  the  public  housing  agency 
(PHA)  applies  the  AAF  to  the  base  rent 
component  of  the  contract  rent,  not  the 
full  contract  rent.  For  the  other  covered 
programs,  the  AAF  is  applied  to  the 
whole  amount  of  the  pre-adjustment 
contract  rent. 

n.  Use  of  Reduced  AAF 

In  accordance  with  Section  8(c){2)(A} 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437f(c)(2)(A)),  the  AAF 
is  reduced  by  .01: 

— For  all  tenancies  assisted  in  the 

Section  8  project-based  certificate 

program. 
— In  other  Section  8  programs,  for  a  unit 

occupied  by  the  same  family  at  the 

time  of  the  last  annual  rent 

adjustment  (and  where  the  rent  is  not 

reduced  by  application  of 

comparability  (rent  reasonableness)). 

The  law  provides  that: 

Except  for  assistance  under  the  certificate 
program,  for  any  unit  occupied  by  the  same 
family  at  the  time  of  the  last  annual  rental 
adjustment,  where  the  assistance  contract 
provides  for  the  adjustment  of  the  maximum 
monthly  rent  by  applying  an  annual 
adjustment  factor  and  where  the  rent  for  a 
unit  is  otherwise  eligible  for  an  adjustment 
based  on  the  full  amount  of  the  factor,  0.01 
shall  be  subtracted  from  the  amount  of  the 
factor,  except  that  the  factor  shall  not  be 
reduced  to  less  than  1.0.  In  the  case  of 
assistance  under  the  certificate  program.  0.01 
shall  be  subtracted  from  the  amount  of  the 
annual  adjustment  factor  (except  that  the 
factor  shall  not  be  reduced  to  less  than  1.0), 
and  the  adjusted  rent  shall  not  exceed  the 
rent  for  a  comparable  unassisted  unit  of 
similar  quality,  type,  and  age  in  the  market 
area.  42  U.S.C.  1437f(c)(2)(A). 

To  implement  the  law.  HUD 
publishes  two  separate  AAF  Tables, 
contained  in  Schedule  C.  Tables  1  and 
2  of  this  notice.  Each  AAF  in  Table  2 
has  been  computed  by  subtracting  0.01 
from  the  annual  adjustment  factor  in 
Table  1. 


m.  Adjustment  Procedures 

This  section  of  the  notice  is  intended 
to  provide  a  broad  description  of 
adjustment  procedures.  Technical 
details  and  requirements  are  described 
in  HUD  notices.  The  notices  are  issued 
by  the  Office  of  Housing  and  the  Office 
of  Public  and  Indian  Housing. 

Because  of  statutory  and  structural 
distinctions  among  the  various  Section 
8  progiams,  there  are  separate  rent 
adjustment  procedures  for  three 
program  categories: 

— The  Section  8  new  construction  and 
substantial  rehabilitation  programs 
(including  the  Section  8  state  agency 
program);  and  the  moderate 
rehabilitation  programs  (including  the 
moderate  rehabilitation  single  room 
occupancy  program). 

— The  Section  8  loan  management  (LM) 
Program  (part  886,  subpart  A)  and 
property  disposition  (PD)  Program 
(part  886  subpart  C). 

—The  project-based  certificate  [PBCl 
program  (where  the  AHAP  was 
entered  prior  to  January  16,  2001). 

Category  1  Section  8  New  Construction, 
Substantial  Rehabilitation  and 
Moderate  Rehabilitation  Programs 

In  the  Section  8  New  Construction 
and  Substantial  Rehabilitation 
programs,  the  published  AAF  factor  is 
applied  to  the  pre-adjustment  contract 
rent.  In  the  Section  8  Moderate 
Rehabilitation  program,  the  published 
AAF  is  applied  to  the  pre-adjustment 
base  rent. 

For  category  1  programs,  the  Table  1 
AAF  factor  is  applied  before 
determining  comparability  (rent 
reasonableness).  Comparability  applies 
if  the  pre-adjustment  gross  rent  (pre- 
adjustment  contract  rent  plus  any 
allowance  for  tenant-paid  utilities)  is 
above  the  published  FMR. 

If  the  comparable  rent  level  (plus  any 
initial  difference)  is  lower  than  the 
contract  rent  as  adjusted  by  application 
of  the  Table  1  AAF,  the  comparable  rent 
level  (plus  any  initial  difference)  will  be 
the  new  contract  rent.  However,  the  pre- 
adjustment  contract  rent  will  not  be 
decreased  by  application  of 
comparability. 

In  all  other  cases  [i.e.,  unless  the 
contract  rent  is  reduced  by 
comparability): 

— The  Table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  contract  anniversary. 

—The  Table  2  AAF  is  used  for  a  unit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  annual  contract 
anniversary. 


Category  2:  The  Loan  Management 
Program  (LM;  Part  886.  Subpart  A)  and 
Property  Disposition  Program  (PD:  Part 
886  Subpart  Cj 

At  this  time,  rent  adjustment  by  the 
AAF  in  the  Category  2  programs  is  not 
subject  to  comparability,  (Comparability 
will  again  apply  if  HUD  establishes 
regulations  for  conducting 
comparability  studies  under  42  U.S.C. 
1437f(c)(2)(C).)  Rents  are  adjusted  by 
applying  the  hill  amount  of  the 
applicable  AAF  under  this  notice. 

The  applicable  AAF  is  determined  as 
follows: 
— The  Table  1  AAF  is  used  for  a  unit 

occupied  by  a  new  family  since  the 

last  armual  contract  anniversary. 
— The  Table  2  AAF  is  used  for  a  unit 

occupied  by  the  same  family  as  at  the 

time  of  the  last  annual  contract 

anniversary 

Category  3:  Section  8  Project-Based 
Certificate  Program 

The  following  procedures  are  used  to 
adjust  contract  rent  for  outstanding  pre- 
conversion  HAP  contracts  in  the  Seaion 
8  Project-based  Certificate  program: 
—The  Table  2  AAF  is  always  used;  the 

Table  1  AAF  is  not  used. 
— The  Table  2  AAF  is  always  applied 
before  determining  comparability 
(rent  reasonableness). 
— Comparability  always  applies.  If  the 
comparable  rent  level  is  lower  than 
the  rent  to  owner  (contract  rent)  as 
adjusted  by  application  of  the  Table  2 
AAF.  the  comparable  rent  level  will 
be  the  new  rent  to  owner. 

AAF  Tables 

The  AAFs  are  contained  in  Schedule 
C,  Tables  1  and  2  of  this  notice.  There 
are  two  columns  in  each  table.  The  first 
column  is  used  to  adjust  contract  rent 
for  units  where  the  highest  cost  utility 
is  included  in  the  contract  rent — i.e., 
where  the  owner  pays  for  the  highest 
cost  utility.  The  second  column  is  used 
where  the  highest  cost  utility  is  not 
included  in  the  contract  rent — i  e., 
where  the  tenant  pays  for  the  highest 
cost  utility. 

AAF  Areas 

Each  AAF  applies  to  a  specified 
geographic  area  and  to  units  of  all 
bedroom  sizes.  AAFs  are  provided: 
— For  the  metropolitan  parts  of  the  ten 

HUD  regions  exclusive  of  CPI  areas; 
— For  the  nonmetropolitan  parts  of  these 

regions;  and 
— For  separate  metropolitan  AAF  areas 

for  which  local  CPI  survey  data  are 

available. 

With  the  exceptions  discussed  below, 
the  AAFs  shown  in  Schedule  C  use  the 


Office  of  Management  and  Budget's 
(OMB)  most  current  definitions  of 
metropolitan  areas  HLTD  uses  the  OMB 
Metropolitan  Statistical  ,\rea  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  .AAF  areas 
because  of  their  close  correspondence  to 
housing  market  area  definitions 

The  exceptions  are  for  certain  large 
metropolitan  areas,  where  HUD 
considers  the  area  covered  by  the  O.MB 
definition  to  be  larger  than  appropriate 
for  use  as  a  housing  market  area 
definition.  In  those  areas.  HLTD  has 
deleted  some  of  the  counties  that  OMB 
had  added  to  its  revised  definitions  The 
following  counties  are  deleted  from  the 
HLTD  definitions  of  .AAF  areas: 

Metropolitan  ,\rea  and  Deleted  Counties 

Chicago,  IL:  DeKalb,  Gnmdy  and 
Kendall  Counties 

Cinciimati-Hamilton,  OH-KY-IN: 
Brow-n  County.  Ohio,  Gallatin.  Grant 
and  Pendleton  Counties  m  Kentucky; 
and  Ohio  County,  Indiana. 

Dallas,  TX:  Henderson  County. 

Flagstaff,  AZ-LTT:  Kane  County,  LT. 

New  Orleans.  LA  St  James  Parish. 

Washington.  DC-VA-MD-WV':  Berkeley 
and  Jefferson  Counties  in  West 
Virginia,  and  Clarke,  Culpeper.  King 
George  and  Warren  counties  in 
Virginia. 

Separate  AAFs  are  listed  in  this 
publication  for  the  above  counties  Thev 
and  the  metropolitan  area  of  which  they 
are  a  part  are  identified  with  an  asterisk 
(*)  next  to  the  area  name  The  asterisk 
indicates  that  there  is  a  difference 
between  the  OMB  metropolitan  area  and 
the  HUT)  .AAF  area  definition  for  these 
areas. 

To  make  certain  that  they  are  using 
the  correct  ,\AFs.  users  should  refer  to 
the  area  definitions  section  at  the  end  of 
Schedule  C.  For  units  located  in 
metropolitan  areas  with  a  local  CPI 
survey.  .A.'\Fs  are  listed  separately.  For 
units  located  in  areas  without  a  local 
CPI  sur\ey,  the  appropriate  HLTD 
regional  .Metropolitan  or 
Nonmetropolitan  .AAFs  are  used. 

The  AAF  area  definitions  shown  in 
Schedule  C  are  listed  in  alphabetical 
order  by  State.  The  associated  HUD 
region  is  shown  next  to  each  State 
name.  ,\reas  whose  .AAFs  are 
determined  by  local  CPI  sur\eys  are 
listed  first.  All  metropolitan  CPI  areas 
have  separate  A\F  schedules  and  are 
shown  with  their  corresponding  county 
definitions  or  as  metropolitan  counties. 
Listed  after  the  metropolitan  CPI  areas 
(in  those  states  that  have  such  areas)  are 
the  non-CPI  metropolitan  and 
nonmetropolitan  counties  of  each  State. 
In  the  six  New  England  States,  the 
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listings  arc  for  counties  or  parts  of 
counties  as  defined  by  towns  or  cities 

Puerto  Rico  and  the  Virgin  Islands  use 
the  Southeast  .-V.AFs.  All  areas  in  Hawaii 
use  the  AAFs  identified  in  the  Table  as 
STATE:  Hawaii."  which  are  based  on 
the  CPI  survev  for  the  Honolulu 
metropolitan  area.  The  Pacific  Islands 
use  the  Pacific/Hawaii  NonmetnipoHtan 
AAFs,  The  Anchorage  metropolitan  area 
uses  the  AAFs  based  on  the  local  C.Pl 
survev;  all  other  areas  in  Alaska  use  the 
Northwest/ Alaska  Nonmetropolitan 
AAFs 

How  Factors  .Xre  Calculated 

For  Areas  With  (^PI  Sun.-evs: 

(1)  Changes  in  the  shelter  rent  and 
utilities  components  were  calculat«>d 
based  on  the  most  recent  CPI  annual 
average  change  data. 

(2)  The   -Highest  Cost  Utility 
Included"  column  in  Schedule  C  was 
calculated  bv  weighting  the  rent  and 
utilitv  components  with  the 


corresponding  components  from  the 
1990  Crfjnsus 

(3)  The  "Highest  Cost  Utility 
P^xcluded"  column  in  Schedule  C  was 
calculated  bv  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  units  in  the  CPI 
surveys. 

For  Areas  Without  CPI  Sun-eys: 

(1)  HUD  used  random  digit  dialing 
iRDD)  regional  surveys  to  calculate 
AAFs.  The  RDD  survey  method  is  based 
on  a  sampling  procedure  that  uses 
computers  to  select  a  statistically 
random  sampl*>  of  rental  housing,  dial 
and  keep  track  of  the  telephone  calls, 
and  process  the  responses.  RDD  surveys 
ar"  f  (inducted  to  determine  the  rent 
change  tactors  for  the  metropolitan  parts 
(exclusive  of  CP!  areas)  and 
nonmetropolitan  parts  of  the  10  HUD 
regions,  a  total  of  20  surveys. 

(2)  The  change  in  rent  with  the 
highest  cost  utility  included  in  the  rent 
was  calculated  using  the  average  of  the 


ratios  of  gross  rent  in  the  current  year 
RDD  survey  divided  by  the  previous 
vear's  for  the  respective  metropolitan  or 
nonmetropolitan  parts  of  the  HUD 
region. 

(3)  The  change  in  rent  with  the 
highest  cost  utility  excluded  [i.e..  paid 
separately  by  the  tenant)  was  calculated 
in  the  same  manner,  after  subtracting 
the  median  values  of  utilities  costs  from 
the  gross  rents  in  the  two  years.  The 
median  cost  of  utilities  was  determined 
from  the  units  in  the  RDD  sample  which 
reported  that  all  utilities  were  paid  by 
the  tenant. 

Accordingly,  the  Department 
publishes  these  Annual  Adjustment 
Factors  for  the  Section  8  Housing 
Assistance  Payments  Programs  as  set 
forth  in  the  following  Tables; 

Dated:  November  6.  2001. 
Mel  Martinez, 

.Spcrefan, 

BILLING  CODE  4210-62-P 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITJONS 
ALABAMA  (SOUTHEAST^ 

METROPOLITAN  COUNTIES 

Autauga,  Baldwin,  Blount,  Calhoun,  Colbert,  Dale.  Elrrwe,  Etowah,  Houston,  Jefferson  Lauderdale 
Lawrence,  Lee,  Limestone,  Madison.  Mobile,  Montgomery,  Morgan,  Russell,  Shelby,  St  Clair,  Tuscaloosa 

NONMETROPOLITAN  COUNTIES 

Barbour.  Bibb,  Bullock,  Butler,  Chambers,  Cherokee,  Chirton,  Choctaw.  Clarke.  Clay  Clebume  Coffee 
Conecuh,  Coosa,  Covington,  Crenshaw,  Cullman,  Dallas.  Dekalb,  Escambia,  Fayette  Franklin  Geneva 
Greene.  Hale,  Henry,  Jackson,  Lamar,  Lowndes,  Macon,  Marengo.  Manon,  Marshall,  Monroe  Perry  Pickens 
Pike,  Rar^dolph,  Sumter,  Talladega,  Tallapoosa,  Walker,  Washington,  Witeox,  Winston 

ALASKA  (NORTHWEST/ALASKA^ 

CPI  AREAS:  COUNTIES 

MSA   Anchorage,  AK:  Anchorage 

NONMETROPOLITAN  COUNTIES 

Aleutian  East,  Aleutian  West,  Bethel,  Dillingham,  Lake  &  Peninsula,  Northwest  Arctic  Nome  Pr  Wales-Outer 
Ketchikan,  Skagway-Yakutat-Angoon,  Southeast  Fairbanks,  Valdez-Cordova  Wade  Hampton 
Wrangell-Petersburg,  Yukon-Koyukuk,  Bristol  Bay,  Fairbanks  North  Star,  Haines,  Juneau  Kenai  Peninsula 
Ketchikan  Gateway,  Kodiak  Island,  Matarujska-Susitna,  North  Sk>pe,  Sitka 

ARIZONA  (PACIFIC/HAWAin 

METROPOLITAN  COUNTIES 

Coconino,  Mahcopa,  Mohave,  Pima,  Pinal,  Yuma 

NONMETROPOLITAN  COUNTIES 

Apache,  Cochise,  Gila,  Graham.  Greenlee.  La  Paz,  Nava)o,  Santa  Cruz,  Yavapai 

ARKANSAS  (SOUTHWEST) 

METROPOLITAN  COUNTIES 

Benton,  Crawford.  Craighead.  Crittenden,  Faulkner.  Jefferson.  Lonoke.  Miller.  Pulaski,  Saline  Sebastian 
Washington 

NONMETROPOLITAN  COUNTIES 

Arkansas,  Ashley,  Baxter,  Boone,  Bradley,  Calhoun,  Can-oil,  Chicot,  Clark,  Clay,  Clebume,  Cleveland 
Columbia,  Conway,  Cross,  Dallas,  Desha,  Drew,  Franklin,  Futton,  Garland,  Grant,  Greene,  Hempstead  Hot 
Spring,  Howrard,  Independence,  Izard,  Jackson,  Johnson,  Lafayette,  Lawrence,  Lee,  Lincoln,  Lrttle  River, 
Logan,  Madison,  Marion,  Mississippi,  Monroe,  Montgomery,  Nevada,  Newton,  Ouachita  Peny  Phillips  Pike 
Poinsett,  Polk,  Pope,  Prairie,  Randolph,  Scott,  Searcy,  Sevier,  Sharp,  St  Francis,  Stone,  Union  Van  Buren  ' 
White,  WoodnjfT,  Yell 

CALIFORNIA  (PACIFIC/HAWAIh 


CPI  AREAS: 
PMSA 
PMSA 
PMSA 
PMSA 
MSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 


COUNTIES 

Los  Ar)geles-Long  Beach, 
Oakland,  CA: 
Orange  County,  CA: 
Riverside-San  Bernardino 
San  Diego,  CA: 
San  Francisco,  CA; 
San  Jose,  CA: 


CA:         Los  Ar>geles 

Alameda,  Contra  Costa 

Orange 
CARiverskJe,  San  Bernardino 

San  Diego 

Marin,  San  Franasco  San  Mateo 

Santa  Clara 


Santa  Cmz-Watsonville,  CA:  Santa  Cniz 

Santa  Rosa,  CA:  Sonoma 

Vallejo-Fairfiekj-Napa,  CA:    Napa.  Solano 
Ventura,  CA:  Ventura 


METROPOLITAN  COUNTIES 

Butte,  El  Dorado,  Fresno,  Kem,  Madera,  Merced,  Monterey,  Placer,  Sacramento,  San  Joaquin  San  Luis 
Obispo,  Santa  Bart>ara,  Shasta,  Stanislaus.  Sutter,  Tulare,  Yolo  Yuba 


I 
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CALIFORNIA  (cont'd)  i 

NONMETROPOLITAN  COUNTIES 

Alpine,  Amadof,  Calaveras,  Colusa,  Del  Norte,  Glenn,  Humboldt,  Imperial,  Inyo,  Kings,  Lake,  Lassen, 
Mariposa,  Mendocino.  Modoc,  Mono,  Nevada,  Plumas,  San  Benito,  Sien-a,  Siskiyou,  Tehama,  Trinity, 
Tuolumne 


Boulder 

Adams  Arapahoe,  Denver,  Douglas,  Jefferson 
Weld 


COLORADO  (ROCKY  MOUNTAIN) 

CPI  AREAS:  COUNTIES 

PMSA  Boulder-Longmont,  CO: 
PMSA  Denver,  CO: 
PMSA  Greeley,  CO 

METROPOLITAN  COUNTIES  I 

El  Paso,  Larimer,  Mesa,  Pueblo        1 

NONMETROPOLITAN  COUNTIES 

Alamosa,  Archuleta,  Baca,  Bent,  Chaffee,  Cheyenne,  Clear  Creek,  Conejos,  Costilla,  Crowley,  Custer,  Delta, 
Dolores.  Eagle,  Eli>ert,  Fremont,  Garfield.  Gilpin,  Grand,  Gunnison,  Hinsdale,  Huerfano,  Jackson,  Kiowa,  Kit 
Carson,  La  Plata,  Lake,  Las  Animas.  Lincoln,  Logan,  Mineral,  Moffat,  Montezunr>a,  Montrose,  Morgan,  Otero, 
Ouray,  Park,  Phillips,  Pitkin,  Prowers,  Rio  Blanco,  Rio  Grande,  Routt,  Saguache,  San  Juan,  San  Miguel, 
Sedgwick.  Summit,  Teller.  Washington,  Yuma 

CONNECTICUT  (NEW  ENGLAND)  | 


CPI  AREAS:  COUNTIES 
PMSA  Bridgeport.  CT 
Fairfield  County  part: 

New  Haven  County  part: 


Bridgeport  city,  Easton  town.  Fairfield  town,  Monroe  town,  Shelton  city,    Stratford 

town,  TrumtHjII  town 

Ansonia  city.  Beacon  Falls  town.  Derby  city,  Milford  dty,  Oxford  town,     SeyrrxHir 

town 


PMSA  Danbury,  CT 
Fairfield  County  part: 

Litchfield  County  part: 

PMSA  New  Haven-Meriden 
Middlesex  County  part: 
New  Haven  County  part: 


Bethel  town,  Brookfield  town,  Danbury  dty,  New  Fairfield  town,  Newtown 

town.  Redding  town.  Ridgefield  town,  Sherman  town 

Bridgewater  town.  New  Milford  town,  Roxbury  town,  Washington  town 

,CT       I 

Clinton  town,  Killingworth  town 

Bethany  town,  Branford  town.  Cheshire  town.  East  Haven  town,  Guilford  town, 

Hamden  town,  Madison  town,  Meriden  town,  New  Haven  town.  North  Branford 

town.  North  Haven  town.  Orange  town,  Wallingford  town.  North  Haven  town, 

Woodtxidge  town 

PMSA  Stamford-Norwalk,  CT 
Fairfield  County  part;  Darien  town,  Greenwich  town.  New  Canaan  town.  Norwalk  town,  Stamford  town, 

Weston  town,  Westport  tovm,  Witton  town 


PMSA  Watertjury,  CT 
Litchfield  County  part 
New  Haven  County  part: 


PMSA  Worcester.  MA-CT 
Windham  County  part: 


Bethlehem  town,  Thomaston  town,  Watertown  tovim,  Woodbury  town 
Middlebury  town,  Naugatuck  borough.  Prospect  town,  Southbury  town, 
Waterbury  dty,  Wolcott  town 


Thompson  town 
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CONNECTICUT  (cont'd) 

METROPOLITAN  COUNTIES 

Hartford  County  part;  Avon  town,  Beriin  towm,  Bkxxnfiekl  town,  Bristol  town.  Buriington  town  Canton  town 

East  Granby  town.  East  Hartford  town.  East  Windsor  tov/n,  Enfield  town 
Farmington  town.  Glastonbury  town.  Granby  town,  Hartford  dty,  Manchester 
town,  Martborough  tovm.  New  Britain  dty.  Newington  towm.  Plainville  town 
Rocky  Hill  town.  Simsbury  town,  Southir>gton  town.  South  Windsor  town  Suffield 
town.  West  Hartford  town,  WethersfiekJ  town,  Windsor  town.  Windsor  Locks  town 
Barkhamsted  town,  Harwinton  tovtm,  New  Hartford  town  Plymouth  town 
Winchester  town 

Cromwell  tovim.  Durtiam  town.  East  Haddam  town.  East  Hampton  town  Haddam 
town,  MiddlefiekJ  town,  Middletown  dty,  Portland  town.  Old  Saybrook  town 
Bozrah  [own,  East  Lyme  town,  Franklin  town,  GriswokJ  town,  Groton  town 
Ledyard  town.  Lisbon  town,  Montville  tovm,  New  London  dty.  North  Stonington 
towm,  Norv«ch  dty,  Okj  Lyme  town,  Preston  town,  Salem  town,  Sprague  town 

_  „     _,  ^  Stonington  towm,  Waterford  town,  Colchester  tovim,  Lebanon  town 

Tolland  County  part:  Andover  town,  Bonon  town,  Columbia  tovim,  Coventry  town,  Ellington  town,  Hebron 

town,  Mansfield  town,  Somers  towm.  Stafford  town.  Tolland  town  Vernon  town 
Willington  Xown 

Windham  County  part:  Ashford  town,  Canterbury  town,  Chaplin  town.  PlamfieW  town,  Windham  town 

NONMETROPOLITAN  COUNTIES 


Litchfield  County  part: 
Middlesex  County  part 
New  London  County  part: 


Hartford  County  part: 
Litchfiekj  County  part; 


Middlesex  County  part: 
New  London  County  part: 
Tolland  County  part: 
Windham  County  part 

DELAWARE  (MID-ATU\NTIC) 


Hartland  town 

Canaan  towm.  Colebrook  town,  Cornwall  town,  Goshen  tov»m,  Kent  town 

Litchfield  town.  Monis  town.  Norfolk  town,  North  Canaan  town  Salisbury 

town.  Sharon  town,  Tomngton  town.  Warren  town 

Chester  town.  Deep  River  town,  Essex  tov^.  Westbrook  town 

Lyme  town.  Voluntown  tov^ 

Union  town 

Brooklyn  town.  Eastford  tosvn.  Hampton  town.  Killingly  tov<n,  Pomfret 
town.  Putnam  town,  Scotland  town,  Sterting  town,  Woodstock  town 


CPI  AREAS;  COUNTIES 

PMSA  Wilmington-Newark,  DE-MD:   New  Castle 

METROPOLITAN  COUNTIES 
Kent 

NONMETROPOLITAN  COUNTIES 
Sussex 

DIST.  OF  COLUMBIA  (MID-ATLANTIC) 

CPI  AREAS:  COUNTIES 
District  of  Columbia 

FLORIDA  (SOUTHEAST) 

CPI  AREAS:  COUNTIES 

PMSA  Fort  Lauderdale  FL  Broward 

PMSA  Miami,  FL  Miami-Dade 

MSATampa-St.  Petersburg-Clearwater,  FL;  Hernando,  Hillsborough,  Pasco.  Pinellas 

METROPOLITAN  COUNTIES 

Alachua,  Bay,  Brevard,  Chariotte,  Clay.  Collier,  Duval,  Escambia,  Flagler,  Gadsden  Lake  Lee  Leon 
Manatee,  Marion,  Martin,  Nassau,  Okakxjsa,  Orange,  Osceola,  Palm  Beach.  Polk,  Santa  Rosa  Sarasota 
Seminole,  St.  Johns,  St.  Lude,  Volusia  . 


NONMETROPOLITAN  COUNTIES 

Baker.  Bradford,  Calhoun,  Citrus.  Columbia,  Desoto,  Dixie,  Franklin.  Gilchnst,  Glades,  Gulf,  Hamilton  Hardee 
Hendry.  Highlands.  Holmes,  Indian  River,  Jackson.  Jefferson,  Lafayette,  Levy.  Liberty  Madison  Monroe 
Okeechobee,  Putnam,  Sumter,  Suwannee,  Taykx,  Union,  Wakulla.  Walton  Washington 


I 
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GEORGIA  (SOUTHEAST) 

CPI  AREAS:  COUNTIES 

•Atlanta,  GA;  Barrow,  Bartow,  Carroll,  Cherokee,  Clayton,  Cobb,  Coweta,  Dekalb. 

Douglas,  Fayette,  Forsyth.  Fulton.  Gwinnett,  Henry.  Newton,  Paulding, 
Pickens.  Rockdale.  Spalding.  Walton 

METROPOLITAN  COUNTIES  ^ 

Bibb,  Bryan.  Catoosa.  Chatham,  Chattahoochee,  Clarke,  Columbia,  Dade.  Dougherty,  Effingham,  Hanis, 
Houston.  Jones,  Lee,  Madison,  Mcduffie,  Muscogee,  Oconee.  Peach.  Richnnond.  Twiggs.  Walker 

NONMETROPOLITAN  COUNTIES 

Appling,  Atkinson,  Bacon,  Baker,  BaWwin,  Banks,  Ben  Hill,  Berrien.  Bleckley.  Brantley.  Brooks.  Bulloch. 
Bur1<e,  Butts.  Calhoun,  Camden,  Candler,  Chariton.  Chattooga,  Clay,  Clinch,  Coffee,  Colquitt,  Cook,  Crawford, 
Crisp,  Dawson,  Decatur,  Dodge,  Dooly,  Earty.  Echols.  Elt>ert,  Emanuel,  Evans,  Fannin,  Floyd,  Franklin, 
Giln>er.  Glascock.  Glynn.  Gordon,  Grady,  Greene,  Habersham,  Hall.  Hancock,  Haralson.  Hart,  Heard,  Inwin, 
Jackson.  Jasper.  Jeff  Davis.  Jefferson,  Jenkins.  Johnson.  Lanwr.  Lanier,  Laurens.  Liberty,  Lincoln,  Long. 
Lowndes.  Lumpkin.  Macon.  Marion.  Mcintosh,  Meriwether,  Miller,  Mitchell,  Monroe,  Montgomery,  Morgan. 
Munay.  Oglethorpe.  Pierce,  Pike,  Polk.  Pulaski.  Putnam.  Quitman.  Rabun.  RarxJolph.  Schley.  Screven. 
Seminole.  Stephens,  Stewart.  Sumter,  Talbot,  Taliafen-o,  Tattnall.  Taylor.  Telfair.  Ten^ll.  Thomas,  Tift, 
Toombs.  Towns,  Treutlen,  Troup,  Turner,  Union,  Upson,  Ware,  Wan-en.  Washington.  Wayne,  Webster. 
Wheeler,  White,  Whitfield,  Wilcox,  Wilkes,  Wilkinson,  Worth 


Hav^H.  Honolulu,  Kauai,  Maui 


HAWAII  (PACIFIC/HAWAII) 

CPI  AREAS;  COUNTIES 
STATE    Hawaii: 

IDAHO  (NORTHWEST/ALASKA) 

METROPOLITAN  COUNTIES 
Ada,  Bannock,  Canyon 

NONMETROPOLITAN  COUNTIES 

Adams,  Bear  Lake,  Benewah,  Bingham,  Blaine,  Boise.  Bonner,  Bonnevillei.  Boundary.  Butte,  Camas,  Caribou. 
Cassia,  Clark,  Cleanwater.  Custer.  Bmore.  Franklin,  Fremont.  Gem.  Gooding.  Idaho.  Jefferson.  Jerome. 
Kootenai.  Latah.  Lemhi.  Lewis.  Lincoln,  Madison,  Minidoka.  Nez  Perce.  Oneida.  Owyhee.  Payette,  Power, 
Shoshone,  Teton,  Twin  FaHs,  Valley,  Washington 

ILLINOIS  (MIDWEST) 


CPI  ARFJVS:  COUNTIES 
'Chicago,  IL: 
•COUNTY  De  Kalb.  IL: 
•COUNTY  Grundy.  IL: 
PMSA  Kankakee.  IL: 
•COUNTY  Kendall.  II: 
MSA  St.  Louis.  MO-IL: 


METROPOLITAN  COUNTIES 


Cook.  Dupage,  Kane,  Lake,  McHenry.  Will 
Dekalb 
Grundy 
Kankakee 
KendaH 
Clinton,  Jersey,  Madison,  Monroe,  St  Clair 

Boone,  Champaign,  Henry,  Macon,  Mclean,  Menard,  Ogle,  Peoria,  Rock  Island,  Sangamon,  Tazewell, 
Winnebago,  WocxJford  i 

NONMETROPOLITAN  COUNTIES 

Adams,  Alexander,  Bond,  Brown,  Bureau,  Calhoun,  Can-oil,  Cass.  Christian,  Clark,  Clay.  Coles,  Crawford, 
Cumberiand,  De  Witt,  Douglas,  Edgar,  Edwards,  Effingham,  Fayette,  Ford.  Franklin.  Fulton.  Gallatin.  Greene. 
Hamilton,  Hancock.  Hardin,  Henderson.  Iroquois.  Jackson,  Jasper,  Jefferson,  Jo  Daviess,  Johnson,  Knox.  La 
Salle,  Lawrence,  Lee,  Livingston,  Logan.  Macoupin.  Marion,  Marshall,  Mason,  Massac,  Mcdonough,  Mercer, 
Montgomery.  Morgan,  Mou»tne,'PerTy,  Piatt,  Pike,  Pope,  Pulaski,  Putnam.  Randolph,  Richland,  Saline, 
Schuyler.  Scott.  Shelby.  Starts,  Stephenson,  Union,  Vennilion.  Wabash.  Wan^n.  Washington,  Wayne.  White. 
Whiteside,  Williamson 
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INDIANA  (MIDWEST) 


CPI  AREAS:  COUNTIES 

•Cincinnati.  OH-KY-IN: 
PMSA  Gary.  IN: 
•COUNTY  Ohio.  IN: 


DeartxMTi 
Lake,  Porter 
Ohio 


METROPOLITAN  COUNTIES 

Adams  Allen.  Boone.  Clartc.  Clay.  Clinton.  De  Kalb,  Delaware.  Elkhart,  Floyd.  Hamilton,  Hancock  Hamson 
Hendncks,  Howard,  Huntington,  Johnson,  Madison,  Marion,  Monroe,  Morgan  Posey  Scott  Shelby  St 
Joseph.  Tippecanoe,  Tipton,  Vanderburgh,  Venmillion,  Vigo.  Warrick,  Wells.  Whitley  ' 

NONMETROPOLITAN  COUNTIES 

Barthokjmew,  Benton.  Blackford.  Brown.  Can'oll.  Cass,  Crawford,  Daviess,  Decatur  Dubois  Fayette 
Fountain,  Franklin,  Fulton,  Gibson,  Grant,  Greene,  Henry.  Jackson.  Jasper,  Jay,  Jefferson,  Jennings  Knox 
Kosausko,  La  Porte,  Lagrange,  Lavwence.  Marshall,  Martin,  Miami,  Montgomery,  Newton  NoWe  Orange 
Owen,  Parke,  Peny,  Pike,  Pulaski,  Putnam.  Randolph,  Ripley.  Rush,  Spencer,  Startle  Steuben  Sullrvan  ' 
Switzeriand,  Union,  Wabash.  Wan-en.  Washington,  Wayne,  V\^ite 

IOWA  (GREAT  PLAINS) 

METROPOLITAN  COUNTIES 

Black  Hawk.  Dallas.  Dubuque,  Johnson,  Linn.  Polk.  Pottawattamie,  Scott,  Warren,  Woodbury 

NONMETROPOLITAN  COUNTIES 

Adair,  Adams.  Allanrwkee.  Appanoose.  Audubon.  Benton,  Boor>e,  Bremer,  Buchanan,  Buena  Vista  Butler 
Calhoun.  Can^l.  Cass.  Cedar,  Cerro  Gordo.  Cherokee,  Chickasaw,  Clartte.  Clay,  Clayton,  Clinton  Crawford 
Davis.  Decatur.  Delaware.  Des  Moines,  Dickinson,  Emmet,  Fayette,  Fk>yd,  Franklin,  FrefTKxrt, 

IOWA  (Cont.) 

Greene,  Grundy,  Guthrie.  Hanson.  Hancock,  Hardin,  Hamson,  Henry,  Howard,  Humboldt,  Ida  lov^ 
Jackson,  Jasper,  Jefferson.  Jones,  Keokuk,  Kossuth,  Lee.  Louisa.  Lucas.  Lyon,  Madison,  Mahaska  Manon 
Marshall,  Mills.  Mitchell.  Monona.  Monroe,  Montgomery.  Muscatine,  O'Brien,  Osceola  Page  Pak)  Alto 
Plymouth,  Pocahontas.  Poweshiek.  Ringgold.  Sac,  Shelby,  Sioux,  Story,  Tama,  Taykx,  Union  Van  Buren 
Wapelk).  Washington.  Wayne.  Webster,  Winnebago,  Winneshiek,  Worth,  Wright 

KANSAS  (GREAT  PLAINS) 


CPI  AREAS:  COUNTIES 

MSA    Kansas  City.  MO-KS: 


Johnson,  Leavenworth,  Miami,  Wyandotte 


METROPOLITAN  COUNTIES 

Butler.  Douglas.  Harvey.  Sedgwk*.  Shawr>ee 

NONMETROPOLITAN  COUNTIES 

Allen,  Anderson.  Atchison.  Barber.  Barton,  Bourtx>n,  Brown,  Chase,  Chautauqua.  Cherokee  Cheyenne 
Clartc,  Clay,  Cloud,  Coffey,  Comanche,  Cowley,  Cravirford.  Decatur.  Dickinson.  Doniphan.  Edwards  Elk  Ellis 
Ellsworth,  Finney,  Ford,  Frankfin,  Geary.  Gove,  Graham,  Grant.  Gray,  Greeley,  Greenwood  Hamilton  Harper 
Haskell.  Hodgeman.  Jackson.  Jefferson.  Jevi^ll.  Kearny.  Kingman,  Kiowa.  Labette  Lane  Lincoln  Linn 
Logan.  Lyon.  Marion.  Marshall.  Mcpherson.  Meade.  Mitchell,  Montgomery.  Morris.  Morton.  Nemaha  Neosho 
Ness,  Norton.  Osage.  Osbortie,  Ottawa,  Pawnee.  Phillips,  Pottawatomie.  Pratt.  Rawlins.  Reno.  Republic 
Rice.  Riley.  Rooks.  Rush.  Russell.  Saline,  Scott,  Seward.  Sheridan,  Sherman,  Smith,  Stafford  Stanton 
Stevens,  Sumner,  Thomas,  Trego,  Wabaunsee,  Wallace.  Washington,  Wichita,  Wilson,  Woodson 

KENTUCKY  (SOUTHEAST) 

CPI  AREAS:  COUNTIES 

•Cincinnati,  OH-KY-IN:  Boone,  Campbell.  Kenton 

•COUNTY  Gallatin,  KY:  Gallatin 
•COUNTY  Grant.  KY:  Grant 

•COUNTY  Pendleton.  KY:  Pendleton 
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KENTUCKY  (cont'd)  I 

METROPOLITAN  COUNTIES  ' 

BourtxMi,  Boyd,  Bullitt,  Carter.  Christian,  Claris,  Daviess,  Fayette.  Greenup,  Henderson,  Jefferson,  Jessamine, 
Madison,  OWham,  Scott,  Woodford  , 

NONMETROPOLITAN  COUNTIES 

Adair,  Alien,  Anderson,  Ballard,  Bamen,  Bath,  Bell,  Boyle,  Bracken,  Breathitt,  Breckinridge.  Butler,  CaWwell, 
Caltoway,  Cartisle,  Carroll,  Casey,  Clay,  Clinton,  Crittenden,  Cumberland.  Edrrxinson,  Elliott.  Estill,  Fleming, 
Ftoyd.  Franklin,  FuKon,  Garrard.  Graves,  Grayson,  Green,  Hancock,  Hardin.  Harlan,  Harrison.  Hart.  Henry, 
Hk*man,  Hopkins,  Jackson,  Johnson,  Knott,  Knox,  Lanje,  Laurel.  Lawrence.  Lee.  Leslie,  Letcher,  Lewis, 
Lincoln,  Livingston,  Logan,  Lyon,  Magoffin,  Marion,  Marshall,  Martin,  Mason,  Mccracken,  Mccreary,  Mdean, 
Meade,  Menifee,  Mercer,  Metcalfe,  Monroe,  Montgomery,  Morgan,  Muhlenberg,  Nelson.  Nicholas.  Ohio, 
Owen,  Owsley,  Perry,  Pike,  Powell,  Pulaski,  Robertson,  Rockcastle,  Rowan.  RusseN,  Shelby,  Sin^pson, 
Spencer.  Taytor,  Todd,  Trigg.  Trimble,  Union,  Wan-en,  Washington,  Wayne.  Webster,  Whitley,  Wdfe 


LOUISIANA  (SOUTHWEST) 


I 


METROPOLITAN  COUNTIES 

Acadia,  Ascension,  Bossier,  Caddo,  Cateasieu,  East  Baton  Rouge,  Jefferson,  Lafayette,  Lafourche. 
Livingston,  Orieans,  Ouachita,  Plaquemines,  RapkJes,  St.  Bernard,  St.  Charles.  St.  James,  St.  John  the 
Baptist.  St  Landry.  St.  Martin,  St.  Tammany,  Terretx>nne,  Webster.  West  Baton  Rouge 

NONMETROPOLITAN  COUNTIES 

Allen,  Assumptkxi,  Avoyelles,  Beauregard,  Bienville,  Caklwelt,  Cameron.  Catahoula.  Claiborne,  Concordia, 
De  Soto,  East  CarroN,  East  Feliciana,  Evangeline,  Franklin.  Grant.  Iberia,  Iberville,  Jackson,  Jefferson  Davis. 
La  Salle,  Lincoln,  Madison,  Morehouse,  Natchitoches,  Pointe  Coupee.  Red  River,  Richland.  Sabine.  St. 
hielena,  St.  Mary,  Tangipahoa,  Tensas,  Union.  Vermilion.  Vernon.  Washington,  West  CarroN,  West  Fefidana, 
Winn 

MAINE  (NEW  ENGLAND) 

CPI  AREAS:  COUNTIES 

PMSA  Portsmouth-Rochester.  NH-ME 
York  County  part:  Berwick  town, 

METROPOLfTAN  COUNTIES 
Androscoggin  County  part: 


ElK)t  town,  Kittery  tO¥vn,  South  Berwick  town,  York  town 


Cumbertarxl  County  part: 


Auburn  dty,  Greene  town,  Lewiston  dty,  Lisbon  town.  Mechanic  F^ls  town. 
Poland  town,  Sabattus  town.  Turner  town.  Wales  town 
Cape  Elizabeth  town,  Casco  tovim,  Cumberland  town,  Falmouth  town.  Freeport 
town,  Gorham  town,  Gray  town,  Lor)g  Island  town.  North  Yarmouth  town, 
Portland  city,  Raynxxid  town,  Scartxxough  town.  South  Portland  city,  Standish 
town,  Westbrook  dty,  Windham  town.  Yarmoutti  town 

Perx)bscot  County  part:   Bangor  dty.  Brewer  dty,  Eddington  \amt,  Glenbum  town.  Hampden  town,      Hermon 

town.  HokJen  town,  Kenduskeag  town,  MiHbrd  town.  Okl  Town  dty.     Orono 
town,  Onington  town,  Penobscot  Indian  Island,  Veazie  town 

Wakk)  County  part:  Wnterport  tovnn 

York  County  part:  Buxton  tovni.  HoNis  town.  Limtngton  town.  OU  Orchard  Beach 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 
MAINE  (cont'd) 

NONMETROPOLITAN  COUNTIES 
Aroostook 
Franklin 
Hancock 
Kennebec 
Knox 
Lincoln 
Oxford 
Piscataquis 
Sagadahoc 
Somerset 
Washington 

Androscoggin  County  part 
Cumbertand  County  part: 


Penobscot  County  part: 


WakJo  County  part: 


York  County  part: 


MARYLAND  (MID-ATLANTIC) 

CPI  AREAS:  COUNTIES 
PMSA  Baltimore,  MD 

PMSA  Hagerstown,  MD: 
•Washington,  DC-MD-VA: 


Durtiam  town,  Leeds  town,  Livermore  town,  Livenrwre  Falls  town.  Minot  \am\ 
Harpswell  town,  Hamson  town,  Naples  town.  New  GkHJcester  tovwi  Pownal 
town,  Sebago  town 

Alton  town,  Argyle  unorg  ,  Bradford  tovtm,  Bradley  town,  Burtington  town 
Charieston  town,  Chester  town,  Clifton  town,  Corinna  town,  Corinth  town  Dexter 
town,  Dixmont  towm.  Drew  plantation.  East  Central  Penob,  East  MMIinock'et  tovim 
Edinburg  town,  EnfieW  town.  Etna  town,  Exeter  town,  Gartand  town,  Greenbush 
town,  GreenfieW  town,  Howland  town,  Hudson  town,  Kingman  unorg    Lagrange 
town,  LakeviNe  town,  Lee  town,  Levant  town,  Lincoln  town.  Lowell  town 
Mattawamkeag  town.  MaxfiekJ  town,  Medway  town,  MiHinocket  town,  Mount 
Chase  town,  Newburgh  town,  Penobscot  unorg.,  Passadumkeag  town  Patten 
town,  Plynrxxjth  town,  Prentiss  plantatkxi,  Seboeis  plantation,  SpringfieW  town 

StacyviHe  town.  Stetson  town,  TwomWy  unorg.  Webster  plantation,  Whitney 
unorg  .  Winn  town,  WoodviMe  town 

Belfast  dty,  Belnx>nt  town,  Brooks  town,  Bumham  town,  Frankfort  town,  Freedom 

town,  Islesboro  town,  Jackson  town,  Krwx  town,  Liberty  tovwi,  LincolnviWe  town 

Monroe  town,  MontviHe  town.  Morrill  town,  Northport  town,  Palenno  town, 

Prospect  town,  Searsmont  tovm,  Searsport  town,  Stockton  Springs,  Swanville 

town,  Thorrxiike  town,  Troy  town,  Unity  town.  WakJo  town 

Acton  town.  Alfred  town,  Arundel  town,  BkJdeford  dty.  Cornish  tov>m,  Dayton 

town,  Kennebunk  town,  Kennebunkport  town,  Lebanon  town,  Limerick  town, 

Lyman  town,  NewfieW  town.  North  Bervwck  town,  Ogunquit  town,  Parsof>sf»ekl 

town,  Saco  dty,  Sanford  town,  Shapleigh  town,  Watertxxo  town,  WeBs  town 


Anne  Arundel,  Baltimore,  Can-oil,  Harford.  Howa-d.  Queen  Anne's,  Baltimore  aty 

Columbia  dty 

Washington 

Calvert,  Chartes,  Frederick,  Montgomery,  Prince  George's 


PMSA  Wilmington-Newarti.  DE-MD:  Cedl 

METROPOLITAN  COUNTIES 
Allegany 

NONMETROPOLITAN  COUNTIES 

Caroline,  Dorchester,  Gan-ett.  Kent,  Somerset,  St  Mary's,  Talbot,  Wicormco,  Worcester 


! 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 

MASSACHUSETTS  (NEW  ENGLAND) 

CPI  AREAS:  COUNTIES 

PMSA  Boston,  MA-NH 

Bristol  County  part  Berkley  town,  Dighton  town,  Mansfield  town,  Norton  town,  Taunton  city 

Essex  County  part:  Amesbury  town,  Beverly  city,  Danvers  town,  Essex  town,  Gloucester  dty,     Hamilton 

town,  ipswicti  town,  Lynn  city,  Lynnfield  town,  Manchester-by-the-Sea  town, 
Marblehead  town,  Middleton  town,  Nahant  town,  Newbury  town,  Newburyport 
city,  Peabody  dty,  Rockport  town,  Rowley  town,  Salem  dty,  Salisbury  town. 
Saugus  town,  Swampscott  town,  Topsfield  town,  Wenham  town 

Middlesex  County  part:       Acton  town,  Arlington  town,  Ashland  town,  Ayer  town,  Bedford  town,  Belmont 

town,  Boxborough  town,  Burlington  town,  Cambridge  dty,  Carlisle  town,  Concord 
town,  Everett  dty,  Framingham  town.  Holliston  town,  Hopkinton  town,  Hudson 
town,  Lexington  town,  Lincoln  town,  Littleton  town,  Maiden  dty,  Marlborough  dty. 
Maynard  town,  Medford  dty,  Melrose  dty,  Natick  town,  Newton  dty.  North 
Reading  tovim,  Reading  town,  Shertxxn  town,  Shirley  town,  Somerville  dty, 
Stoneham  town.  Stow  town,  Sudbury  town,  Tovwisend  town,  Wakefield  town, 
Waltham  city,  Watertown  town,  Waytand  town,  Weston  town,  Wilmington  town, 
Winchester  town,  Wobum  dty 

Norfolk  County  part:  Bellingham  town,  Braintree  town,  Brookline  town.  Canton  town,  Cohasset  town, 

-   Dedham  town,  Dover  town,  Foxtxxough  town,  Franklin  town,  Holbrook  town. 
Medfield  town,  Medway  town,  Millis  town,  Milton  town,  Needham  town,  Norfolk 
town,  Isiorwood  town,  Plainville  town,  Quirxry  dty,  Randolph  tovm,  Sharon  tovim, 
Stoughton  town,  Walpole  town,  Wellesley  town,  Westwood  town,  Weymouth 
town,  Wrentham  town 

Plymouth  County  part         Carver  town,  Duxtniry  town,  Hanover  town,  Hingham  town,  Hull  town,  Kingston 

town,  Marshfield  town,  Norwell  town,  PemtKoke  town,  Plymouth  town,  Rockland 
town,  Sdtuate  town,  Wareham  town 

Suffolk  county  part:  Boston  city,  Chelsea  dty.  Revere  city,  Wmthrop  town  Worcester 

County  part;    Berlin  town,  Blackstooe  town,  Bolton  town.  Harvard  tovim, 
Hopedaie  town.  Lancaster  tovwi,  Mendon  town,  Milford  town,  Millville  town, 
Southt)orough  town,  Upton  town 

PMSA  Brockton,  MA  ! 

4         Bristol  County  part:  Easton  town,  Raynham  town 


Norfolk  County  part: 
Plymouth  County  part 


Avon  town 

Abington  town,  Bridgewatertown,  Brockton  city.  East  Bridgewatertown,  Halifax 
town,  Hanson  town,  Lakeville  town,  Middleborough  town,  Ptympton  town,  West 
Bridgewater  town.  Whitman  town 

PMSA  Fitchburg-Leominster,  MA 


Middlesex  County  part 
Worcester  County  part: 

PMSA  Lawrence,  MA-NH 
Essex  County  part 


PMSA  Lowell,  MA-NH 
Middlesex  County  part 


Ashby  town 

Ashbumham  town,  Fitchburg  dty,  Gardner  city,  Leominster  dty,  Lunenburg  tovm, 

Templeton  town,  Westminster  town,  Winchendon  town 

Andover  tovwi.  Boxford  tov^,  Georgetown  town,  Groveland  town,  Haverhill  dty, 
Lawrence  dty,  Merrimactown,  Methuen  town.  North  Andover  town,  West 
Newbury  town 


Billenca  town,  Chelmsford  town,  Dracuttown,  Dunstable  town,  Groton  town, 
Lowell  aty  Pepperell  town.  Tewksbury  town,  Tyngsborough  town,  Westford  town 


PMSA  New  Bedford,  MA  \ 

Bristol  County  part:  Acushnet  town.  Dartmouth  town.  Fairhaven  town,  Freetown  town.  New  Bedford  dty 
Pfynx)uth  County  part:        Marion  town,  Mattapoisett  town,  Rochester  town 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 
MASSACHUSETTS  (cont'd) 


CPI  AREAS:  COUNTIES 

PMSA  Worcester,  MA-CT 
Hampden  County  part: 
Worcester  County  part: 


Holland  town 

Auburn  town,  Barre  towm,  Boylston  tov>m,  Brookfield  town.  Chartton  town  Clinton 
town,  Douglas  town,  Dudley  town,  East  Brookfield  town,  Grafton  town,  Holden 
town,  Leicester  town,  Millbury  town,  Northborough  town,  Northbndge  town  North 
Brookfield  tovim,  Oakham  town,  Oxford  tcfwn,  Paxton  town,  Pnnceton  town! 
Rutland  tovwi,  Shrewsbury  town,  Southljndge  town,  Spencer  town,  Steriing  town 
Sturtxidge  towm,  Sutton  town,  Uxbridge  town,  Webster  tovm,  Westtx)rough  town 
West  Boylston  town.  West  Brookfield  town,  Worcester  city 


METROPOLITAN  COUNTIES 
Barnstable  County  part: 


Berttshire  County  part: 


Barnstable  town,  Brewster  town,  Chatham  town,  Dennis  town,  Eastham  town, 
Harwich  town,  Mashpee  town,  Orteans  town,  Sandwich  town,  Yarmouth  town 
Adams  town,  Cheshire  tovim,  Dalton  town,  Hinsdale  town,  Lanesborough  town, 
Lee  town,  Lenox  town,  Pittsfiekj  dty,  RkiwxMid  town,  Stockbndge  town 

Bnstol  County  part:  Attleboro  dty,  FaH  River  dty,  North  Attleborough,  Rehoboth  town,  Seekonk  town  Somerset 

town,  Swansea  town,  Westport  town 

Franklin  County  part:  Sunderiand  town 

Hamp^n  County  part;  Agawam  town,  Chtcopee  dty.  East  Longmeadow  town,  Hampden  tov^,  Holyoke 

dty,    Longmeadow  town,  Ludlow  town,  Monson  town,  Montgomery  town  Palmer 
town,  Russell  town,  Southwick  town,  SpringfieW  dty,  WestfiekJ  dty.  West 
SpringfieW  tovwi,  Wilbraham  town 

Amherst  town,  Betahertown  town,  Easthampton  town,  Granby  town,  Hadtey  tovwi 
Hatfiekl  town,  Huntington  town,  Northampton  city,  Southampton  town.  South 
Hadley  tovm,  Ware  town,  Williamsburg  town 


Hampshire  County  part: 


NONMETROPOLITAN  COUNTIES 
Dukes 
Nantucket 

Bamstable  County  part: 
Berkshire  County  part; 


Bourne  town,  Falnxxrth  town,  Provincetov/n  town,  Truro  town,  WelWeet  tovwi 
Afford  town,  Becket  town,  Clarksburg  town,  Egrenxxit  town.  FlorxJa  town.  Great 
Barrington  town,  Hancock  town,  Monterey  town.  Mount  Washington  town.  New 
Ashford  town.  New  Mariborough  town.  North  Adams  dty,  Otis  town,  Peru  town, 
SandisfieW  town.  Savoy  town,  SheffieW  town,  Tyringham  town,  Washington 
town.  West  Stockbndge  town,  Williamstown  tovwi,  Windsor  town 
Franklin  County  part:  AshfieW  town,  Bemardston  town,  Buckland  town,  Chartemont  town,  Colrain  town, 

Conway  town,  DeerfieW  town,  Erving  town,  GiU  town,  GreenfiekJ  town  Hawtey 

tovim,  Heath  town,  Leverett  town,  Leyden  town,  Monroe  tovm,  Montague  town, 

New  Salem  town,  Northfield  town,  Orange  town,  Rowe  town,  Shelbume  town 

Shutesbury  town,  Warwick  tovim,  Werxlefl  twm,  Whately  town 

Blandford  town,  BrimfieW  town,  Chester  town,  Granville  town.  Tolland  town, 

Wales  tov^ 

ChesterfieW  town,  Cummington  town,  Goshen  town,  Middlefiekl  tov»m,  Pelham 

town.  Plainfield  town,  Westhampton  town,  Worthington  tov»m 

Athol  town,  Hardwick  town,  Hubbardston  town.  New  Braintree  town,  Petersham 

town,  Phillipston  town,  Royalston  town,  Warren  tov^ 


Hampden  County  part: 
Hampshire  County  part 
Worcester  County  part: 


MICHIGAN  (MIDWEST) 

CPI  AREAS:  COUNTIES 

PMSA  Ann  Artxx,  Ml:  Lenawee,  Livingston,  Washtenaw 

PMSA  Detroit,  Ml:      Lapeer,  Macomb,  Monroe,  Oakland,  St.  Clair,  Wayne 

PMSA  Flint.  Ml:  Genesee 

METROPOLITAN  COUNTIES 

Allegan,  Bay,  Berrien,  Calhoun,  Clinton  Eaton.  Ingham,  Jackson,  Kalamazoo,  Kent  Midland.  Muskegon 
Ottawa,  Saginaw,  Van  Buren 
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MICHIGAN  (cont'd)  j 

NONMETROPOLITAN  COUNTIES  ( 

Alcona,  Alger,  Alpena,  Antrim,  Arenac,  Baraga,  Barry,  Benzie,  Branch,  Cass,  Charlevoix,  Cheboygan, 
Chippewa,  Clare,  Crawford,  Delta,  Dickinson,  Emmet,  Gladwin,  Gogebic,  Grand  Traverse,  Gratiot,  Hillsdale, 
Houghton,  Huron.  Ionia.  Iosco.  Iron,  Isabella,  Kalkaska,  Keweenaw,  Lake,  Leelanau,  Luce,  Mackinac, 
Manistee,  Marquette,  Mason,  Mecosta,  Menominee,  Missaukee,  Montcalm,  Montmorency,  Newaygo,  Oceana, 
Ogemaw,  Ontonagon,  Osceola,  Oscoda,  Otsego,  Presque  Isle,  Roscommon,  Sanilac,  Schoolcraft, 
Shiawassee,  St.  Joseph,  Tuscola,  Wexford 

MINNESOTA  (MIDWEST)  j 

CPI  AREAS:  COUNTIES 

MSA  Minneapolis-St.  Paul,  MN-W1;    Anoka,  Carver,  Chisago,  Dakota,  Hennepin,  Isanti,  Ramsey,  Scott, 

Sherbume,  Washir>gton,  Wright 

METROPOLITAN  COUNTIES  ^ 

Benton,  Clay,  Houston,  Olmsted,  Polk,  St.  Louis,  Steams 

NONMETROPOLITAN  COUNTIES  ' 

Aitkin,  Becker,  Beltrami,  Big  Stone,  Blue  Earth,  Brown,  Cartton,  Cass.  Chippewa,  Cleanwater,  Cook, 
Cottonwood,  Crow  \^ng.  Dodge,  Douglas,  Farit>autt,  Fillmore,  Freeborn,  Goodhue,  Grant,  Hubbard,  Itasca, 
Jackson,  Kanabec,  Kandiyohi,  Kittson.  Koochk:hing,  Lac  qui  Parle,  Lake,  Lake  of  the  Woods,  Le  Sueur, 
Lincoln,  Lyon,  Mahnonien,  Marshall,  Martin,  Mdeod.  Meeker.  Mille  Lacs,  Morrison,  Mower,  Mun^y,  Nicollet, 
Nobles,  Norman.  Otter  Tail,  Pennington,  Pine,  Pipestone,  Pope,  Red  Lake,  Redwood,  Renville,  Rice,  Rock, 
Roseau,  Sibley.  Steele.  Stevens,  Swift.  Todd.  Traverse,  Wabasha,  Wadena,  Waseca,  Watonwan,  Wilkin, 
Winona,  Yelkjw  Medicine 

MISSISSIPPI  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Desoto.  Forrest.  Hancock,  Harrison,  Hinds.  Jackson,  Lamar.  Madison,  Rankin 

NONMETROPOLITAN  COUNTIES 

Adanr»,  Akx)m,  Amite,  Attala,  Benton,  Bolivar,  Calhoun,  Carroll,  Chickasaw,  Choctaw,  Claiborne,  Clarke,  Clay, 
Coahorna,  Copi«kh,  Covington,  Franklin,  George,  Greene,  Grenada,  Holmes,  Humphreys,  Issaquena. 
Itawamba,  Jasper,  Jefferson.  Jefferson  Davis,  Jones,  Kemper,  Lafayette.  Lauderdale,  Lawrence,  Leake,  Lee. 
Leflore.  Lincoln,  Lowndes.  Marron.  Marshall,  Monroe,  Montgomery,  Neshoba.  Newton,  Noxubee,  Oktibbeha, 
Panola,  Peart  River.  Perry.  Pike,  Pontotoc,  Prentiss.  Quitman.  Scott,  Sharkey,  Simpson,  Smith,  Stone, 
Sunflower,  Tallahatchie,  Tate,  Tippah,  Tishomingo,  Tunica.  Union,  Walthall,  Warren,  Washington,  Wayne, 
Webster.  Wilkinson,  Winston,  Yalobusha,  Yazoo 

MISSOURI  (GREAT  PLAINS)  i 

CPI  AREAS:  COUNTIES 

MSA    Kansas  City,  MO-KS:  Cass,  Clay.  Clinton  Jackson,  Lafayette,  Platte,  Ray 
MSA    St.  Louis,  MO-IL:         Franklin,  Jefferson,  Lincoln,  St.  Charles,  St.  Louis,  Warren,  St.  Louis  city, 

Crawford-Sullivan  (part) 

METROPOLITAN  COUNTIES  I 

Andrew,  Boone,  Buchanan,  Christian,  Greene,  Jasper,  Newton.  Webster 

NONMETROPOLITAN  COUNTIES 

Adair,  Atchison,  Audrain.  Ban^,  Barton,  Bates,  Benton.  Bollinger,  Butler,  Caldwell,  Callaway,  Camden,  Cape 
Girardeau,  Carroll.  Carter.  Cedar.  Chariton,  Clark.  Cole,  Cooper,  Crawford,  Dade,  Dallas,  Daviess,  Dekalb. 
Dent.  Douglas.  Dunklin,  Gasconade,  Gentry.  Grundy,  Harrison.  Henry.  Hk^ory,  Holt.  Howard, Howell,  Iron. 
Johnson.  Knox.  Laclede,  Lawrence,  Lewis,  Linn,  Livingston,  Macon.  Madison,  Maries,  Marion,  McdonakJ, 
Mercer,  Miller,  Mississippi,  Moniteau.  Monroe,  Montgomery,  Morgan.  New  Madrid,  Nodaway,  Oregon.  Osage. 
Ozark,  Pemiscot.  Perry,  Pettis,  Phelps,  Pike,  Polk,  Pulaski,  Putnam,  Ralls,  Randolph,  ReynokJs,  Ripley, 
Saline.  Schuyler.  Scotland,  Scott.  Shannon,  Shelby,  St.  Clair.  St.  Francois.  Ste.  Genevieve,  Stoddard.  Stone. 
Sullivan,  Taney,  Texas,  Vernon,  Washington,  Wayne,  Worth,  Wright 
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MONTANA  (RCXKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 

Cascade.  Missoula.  Yellowstone 

NONMETROPOLITAN  COUNTIES 

Beavert>ead.  Big  Hom,  Blaine,  Broadwater,  Carbon.  Carter,  Chouteau,  Custer,  Daniels  Dav*rson  Deer  Lodge 
Falksn,  Fergus.  Flathead,  Gallatin,  Garfield,  Glader.  Golden  Valley.  Granite,  Hill,  Jefferson  Judith  Basin         ' 
Lake.  Lewis  and  Claris,  Liberty,  Lincoln,  Madison.  Mccone,  Meagher,  Mineral,  Musselshell  Parte  Petroleum 
Phillips.  Pondera,  Powder  River,  Powell,  Prairie,  Ravalli,  Rk:hland,  Roosevelt,  Rosebud  Sanders  Sheridan' 
Silver  Bow,  Stillwater,  Sweet  Grass.  Teton,  Toole,  Treasure,  Valley,  Wheatland,  Wibaux 

NEBRASKA  fGREAT  PLAINS) 

METROPOLITAN  COUNTIES 

Cass,  Dakota,  Douglas,  Lancaster,  Sarpy.  Washington 

NONMETR(^OLITAN  COUNTIES 

Adams,  Antelope,  Arthur,  Banner,  Blaine,  Boone.  Box  Butte,  Boyd,  Brown,  Buffato,  Burt,  Butler  Cedar 
Chase,  Cheny,  Cheyenne,  Clay,  CoMax,  Cuming,  Custer,  Dawes,  Da¥«on,  Deoel,  Daon,  Dodge  Dundy 
Fi»more,  FrankBn,  Frontier,  Furnas,  Gage,  Garden.  GarfieW,  Gosper,  Grant,  Greeley,  Hall,  Harratton  Hartan 
Hayes,  Hitchcock,  Holt.  Hooker,  Howard,  Jefferson,  Johnson,  Kearney,  Keith,  Keya  Paha  Kimball  Knox 
Lincoln,  Logan,  Loup.  Madison,  Mcpherson,  Merrick,  MorriB,  Nance.  Nemaha,  Nuckolls.  Otoe  Pawnee    ' 
Perkins,  Phelps,  Pierce,  Platte,  Polk,  Red  V\«k)w,  Rk:hardson,  Rock,  Saline,  Saunders.  Scotts  Bluff  Seward 
Sheridan,  Sherman,  Sioux,  Stanton,  Thayer,  Thomas,  Thurston,  Valley,  Wayne.  Webster.  Wheeler,  York 

NEVADA  (PACIFICAV^WAII) 

METROPOLITAN  COUNTIES 
Clait.  Nye.  Washoe 

NONMETROPOLITAN  COUNTIES 

Churchill,  Douglas,  Elko,  EsmeraWa,  Eureka,  Humboklt.  Lander,  Uncoln.  Lyon.  Mineral,  Pershina  Storev 
White  Pine,  Carson  City 

NEW  HAMPSHIRE  (NEW  ENGLAND) 


CPI  AREAS:  COUNTIES 

PMSA  Boston.  MA-NH 
Rockingham  County  part 


Seabrook  town.  South  Hampton  town 


PMSA  Lawrence,  MA-NH 
Rockingham  County  part   Atkinson  town,  Chester  town,  Danville  town,  Derry  town.  Fremont  town, 

Hampstead  town,  Kingston  town,  Newton  town,  Plaistow  town,  Raymond  town, 
Salem  town,  Sandown  town,  Wndham  town 


PMSA  Lowell,  MA-NH 
Hillsborough  county  pt: 

PMSA  Manchester.  NH 
Hillsborough  courrty  pt: 
Merrimack  county  part: 
Rockingham  county  part: 

PMSA  Nashua,  NH 
HiBsborough  county  pt: 


Pelhamtown 

Bedford  town,  GofFstown  town,  Manchester  city,  V»/eare  town 

Allenstown  town,  Hookselt  town 

Auburn  town,  Candia  town,  Londonderry  town 

Amherst  town,  Brookline  town,  Greenville  town,  Hollls  tosvn,  Hudson  town, 
Litchfiekl  town.  Mason  town,  Merrimack  town.  MiMord  town,  Mont  Vemon  town, 
Nashua  city,  New  lpswk:h  town,  Wilton  town 

PMSA  Portsmouth-Rochester,  NH-ME 
Rockingham  County  part:   Brentwood  town,  East  Kingston  town,  Epping  town,  Exeter  town,  Greenland 

town,  Hampton  town,  Hampton  Falls  town,  Kensir>gton  town,  New  Castle  town, 
NewfiekJs  town,  Newington  town.  Newmaritet  tovm,  North  Hampton  town, 
Portsmouth  city.  Rye  town.  Stratham  town 
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NEW  HAMPSHIRE  (cont'd) 

CPI  AREAS:  COUNTIES 

Strafford  County  part: 


Bamngton  town,  Dover  city,  Durham  town,  Farmington  town,  Lee  town,  Madbury 
town,  Milton  town,  Rochester  city,  Rollinsford  town,  Sonnersworth  city 


NONMETROPOLITAN  COUNTIES 
Belknap 
Can-oil 
Cheshire 
Coos 
Grafton 
Sullivan 
Hillstxjrough  County  part. 


Merrimack  County  part: 


Rockingham  County  part: 


Antnm  town,  Bennington  town,  Deering  town,  Francestown  town,  Greenfield 
town,  Hancock  town,  Hillsborough  town,  LyrxJeborough  town.  New  Boston  town. 
Peterborough  town,  Sharon  town.  Temple  town,  Windsor  town 
Andover  town,  Boscawen  town,  Bow  town,  Bradford  town,  Canterbury  town, 
Chichester  town.  Concord  city,  Danbury  town,  Dunbarton  town,  Epsom  town, 
Franklin  city,  Henniker  town.  Hill  town,  Hopkinton  town,  Loudon  town,  Newbury 
town.  New  London  town,  NorthfieW  town,  Pembroke  town,  PittsfieW  town, 
Salisbury  town,  Sutton  town,  Warner  town,  Webster  town,  Wilmot  town 
DeerfieW  town,  Northwood  town,  Nottingham  town, 


Strafford  County  part:Middleton  town,  New  Durham  town,  Strafford  town 

NEW  JERSEY  (NEW  YORK/NEW  JERSEY) 

CPI  AREAS:  COUNTIES 

PMSA  Atlantk:-Cape  May,  NJ  Atlantic,  Cape  May 

PMSA  Bergen-Passaic,  NJ:  Bergen,  Passaic 

PMSA  Jersey  City.  NJ  Hudson 

PMSA  Middlesex-Somerset-Hunterdon,  NJ:  Hunterdon,  Middlesex,  Somerset 

PMSA  Monmouth-Ocean,  NJ  Monmouth,  Ocean 

PMSA  Newark,  NJ:  Essex,  Morris,  Sussex,  Union,  Warren 

PMSA  Philadelphia.  PA-NJ  Buriington,  Camden,  Gloucester,  Salem 

PMSA  Trenton,  NJ:  Mercer 

PMSA  Vineland-Millville-Bndgeton,  NJ:  Cumberland 

NEW  MEXICO  (SOUTHWEST) 

METROPOLITAN  COUNTIES 

Bernalillo,  Dona  Ana,  Los  Alanx>s,  Sandoval,  Santa  Fe,  Valencia 

NONMETROPOLITAN  COUNTIES 

Catron,  Chaves,  Cibola,  Colfax,  Curry,  Debaca,  Eddy,  Grant,  Guadalupe,  Harding,  Hidalgo,  Lea,  LirKoln, 
Luna,  Mckinley,  Mora,  Otero,  Quay,  Rio  Arriba,  Roosevelt,  San  Juan,  San  Miguel,  Sienra.  Socorro,  Taos, 
Torrance,  Union 

NEW  YORK  (NEW  YORK/NEW  JERSEY) 


CPI  AREAS:  COUNTIES 

PMSA  Dutchess  County,  NY 
PMSA  Nassau-Suffolk,  NY 
PMSA  New  York,  NY 
•COUNTY  Westchester,  NY 
PMSA  Newburgh,  NY-PA: 


Dutchess 

Nassau,  Suffolk 

Bronx,  Kings,  New  York,  Putnam,  Queens.  Richnx>nd,  Rockland 

Westchester 
Orange 

I 

Albany,  Broome,  Cayuga,  Chautauqua,  Chemung,  Erie,  Genesee,  Herkimer,  Livingston,  Madison,  Monroe. 
Montgomery,  Niagara,  Oneida,  Onondaga,  Ontano  Orieans,  Oswego,  Rensselaer,  Saratoga,  Schenectady, 
Schoharie,  Tioga,  Warren,  Washington,  Wayne 


METROPOLITAN  COUNTIES 
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NEW  YORK  (cont'd) 

NONMETROPOLITAN  COUNTIES 

Allegany,  Cattaraugus,  Chenango,  Clinton,  Columbia,  Cortland,  Delaware,  Essex,  Franklin,  Fulton  Greene 
Hamilton,  Jefferson,  Lewis,  Otsego,  Schuyler,  Seneca,  St,  Lawrence,  Steuben,  Sullivan  Tompkins  Ulster  ' 
Wyoming,  Yates 

NORTH  CAROLINA  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Alamance,  Alexander,  Brunswick,  Buncombe,  Burke,  Caban\js,  CakJwell,  Catawba,  Chatham,  Cumberland 
Cunituck,  DavkJson,  Davie,  Durham,  Edgecombe,  Forsyth,  Franklin,  Gaston,  Guilford,  Johnston,  Uncdn 
Madison,  Mecklenburg,  Nash,  New  Hanover,  Onslow,  Orange,  Pitt,  Randolph,  Rowan  Stokes  Union  Wake 
Wayne,  Yadkin 

NONMETROPOLITAN  COUNTIES 

Alleghany,  Anson,  Ashe,  Avery,  Beaufort,  Bertie,  Bladen,  CanrxJen,  Carteret,  Caswell,  Cherokee,  Chowan 
Clay,  Cleveland,  Columbus,  Craven,  Dare,  Duplin,  Gates,  Graham,  Granville,  Greene,  Halifax  Harnett  * 

Haywood,  Henderson,  Hertford,  Hoke,  Hyde,  Iredell,  Jackson,  Jones,  Lee,  Lenoir,  Macon,  Martin,  Mcdowell 
Mitchell,  Montgomery,  Moore,  Northampton,  Pamlico,  Pasquotank,  Per>der,  Perquinrians,  Person  Polk 
Rkrfimond,  Robeson,  Rockingham,  Rutherford.  Sampson,  Scotland,  Stanly,  Surry.  Swain,  Transylvania 
Tyrrell,  Vance,  Warren,  Washirigton,  Watauga,  Wilkes,  Wilson,  Yancey 

NORTH  DAKOTA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 

Burleigh,  Cass,  Grand  Forks.  Morton 

NONMETROPOLITAN  COUNTIES 

Adams,  Barnes,  Benson,  Billings,  Bottineau,  Bowman,  Burke,  Cavalier,  Dickey,  DfvkJe,  Dunn,  Eddy,  Emmons 
Foster,  Golden  Valley,  Grant,  Griggs.  Hettinger,  Kidder.  Lamoure,  Logan,  Mdhenry,  Mdntosh,  Mckenzie 
Mclean,  Mercer,  Mountrail,  Nelson,  Oliver,  Pembina,  Pierce,  Ramsey,  Ransom,  Renvifle,  Richland  Rolette 
Sargent  Sheridan,  Skxxx,  Slope,  Stark,  Steele,  Stutsman,  Towner,  Traill,  Walsh,  Ward,  Wells,  Vi^Hiams 

OHIO  (MIDWEST) 


CPI  AREAS:  COUNTIES 
PMSA  Akron,  OH: 
•COUNTY  Brown,  OH 
•Cincinnati,  OH-KY-IN: 
PMSA  Cteveland-Lorain-Elyria,  OH 
PMSA  Hamilton-Mkklletown,  OH 


Portage,  Summit 

Brown 
ClemxKit,  Hamilton,  Warren 
Ashtabula,  Cuyahoga,  Geauga,  Lake,  Lorain,  Medina 
Butler 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINmONS 
OHIO  (MIDWEST)  cont. 

METROPOLITAN  COUNTIES 

Allen,  Auglaize,  Belmont,  Can-oil.  Clark,  Columbiana,  Crawford,  Delaware.  FairfieW.  Franklin,  Fulton,  Greene, 
Jefferson,  Lawrence,  Licking,  Lucas,  Madison,  Mahoning,  Miami,  Montgomery,  Pkdcaway  Rk:hland  Stark 
Trumbull.  Washington,  Wood 

NONMETROPOLITAN  COUNTIES 

Adams,  Ashland,  Athens,  Champaign,  Clinton,  Coshocton,  Darke,  Defiance,  Erie,  Fayette,  Gallia,  Guernsey, 
Hancock,  Hardin,  Hanison,  Henry,  Highland,  Hocking,  Holmes,  Hunxi,  Jackson,  Knox,  Logan,  Marion,  Meigs, 
Mercer,  Monroe,  Morgan,  Morrow,  Muskingum,  Noble,  Ottawa,  PauWing,  Perry,  Pike,  Preble,  Putnam,  Ross 
Sandusky,  Scioto,  Seneca,  Shelby,  Tuscarawas,  Unkin,  Van  Wert,  Vinton,  Wayne,  Williams,  Wyandot 

OKLAHOMA  (SOUTHWEST) 

METROPOLITAN  COUNTIES 

Canadian,  Cleveland,  Comanche,  Creek.  Garfield,  Logan,  Mcclain,  Oklahonrta,  Osage,  Pottawatomie  Rogers 
Sequoyah,  Tulsa,  Wagor>er 
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OKLAHOMA  (cont'd) 

NONMETROPOLITAN  COUNTIES 

Adair,  AJfalfa,  Atoka,  Beaver,  Beckham,  Blaine,  Bryan,  Caddo,  Carter,  Cherokee,  Choctaw,  Cimarron,  Coal, 
Cotton,  Craig,  Custer,  Delaware,  Dewey,  Ellis,  Garvin,  Grady,  Grant,  Greer,  Harrrxjn,  Harper,  Haskell, 
Hughes,  Jackson,  Jefferson,  Johnston,  Kay,  Kingfisher,  Kiowa,  Latimer,  Le  Flore.  Lincoln,  Love,  Major, 
Marshall,  Mayes,  Mccurtain,  Mcintosh,  Mun-ay,  Muskogee,  Noble,  Nowata,  Okfuskee,  Okmulgee,  Ottawa, 
Pawnee,  Payne,  Pittsburg,  Pontotoc,  Pushmataha,  Roger  Mills,  Seminole,  Stephens,  Texas,  Tillman, 
Washington,  Washita,  Woods,  Woodward 

OREGON  (NORTHWEST/ALASKA) 

CPI  AREAS:  COUNTIES 

PMSA  Portland-Vancouver,  OR-WA.  Clackamas,  Columbia,  Multnomah,  Washington,  Yamhill 
PMSA  Salem,  OR:  Marion,  Polk 

METROPOLITAN  COUNTIES  | 

Benton,  Jackson,  Lane  I 


NONMETROPOLITAN  COUNTIES 

Baker.  Clatsop,  Coos,  Crook,  Curry,  Deschutes,  Douglas,  Gilliam,  Grant,  Harney.  Hood  River.  Jefferson. 
Josephine.  Klamath.  Lake,  Lincoln,  Unn,  Malheur,  Morrow,  Sherman,  T(llanrxx)k,  Umatilla,  Union,  Wallowa, 
Wasco,  Wheeler 

PENNSYLVANIA  (MID-ATLANTIC)  | 


CPI  AREAS:  COUNTIES 

PMSA  Newburgh,  NY-PA: 
PMSA  Philadelphia,  PA-NJ 
PMSA  Pittsburgh,  PA: 


Pike 

Bucks,  Chester,  Delaware.  Montgomery,  Philadelphia 

Allegheny,  Beaver,  Butler,  Fayette,  Washington,  Westmoreland 


METROPOLITAN  COUNTIES 

Berks,  Blair,  Cambria,  Cartxxi.  Centre,  Columbia.  Cumbertand,  Dauphin,  Erie,  Lackawanr^,  Lancaster, 
Lebanon,  Lehigh,  Luzerne,  Lycoming,  Mercer,  Northampton,  Perry,  Somerset,  Wyoming,  York 

NONMETROPOLITAN  COUNTIES  \ 

Adams,  Armstrong,  Bedford,  Bradford,  Cameron,  Clarion,  Clearfield,  Clinton,  Crawford,  Elk.  Forest,  Franklin, 
Fulton,  Greene,  Huntingdon,  Indiana,  Jefferson,  Juniata,  Lawrence,  Mc  Kean,  Mifflin,  Monroe.  Montour. 
Northumtjerland,  Potter,  Schuylkill,  Snyder.  Sullivan,  Susquehanna,  Tioga.  Union,  Venango,  Warren,  Wayne 

RHODE  ISLAND  (NEW  ENGLAND)  | 

METROPOLITAN  COUNTIES  I 

Bristol  County  part:     Barrington  town,  Bristol  town,  Warren  town 


Kent  County  part: 

Newport  County  part: 
Providence  County  part: 


Washington  County  part: 


Coventry  town,  East  Greenwich  town,  Warwick  city.  West  Greenwrch 
town,  West  Warwick  town 
Janr)estown  town.  Little  Compton  town,  Tiverton  town 

Burrillville  town.  Central  Falls  city,  Cranston  city.  Cumt>er1and  town.  East 
Providence  aty,  Foster  town.  Gkx^ester  town,  Johnston  town,  Lincoln 
town,  North  ProvkJence  town.  North  SmithfieW  town,  Pawtucket  city. 
Providence  city,  Scituate  town,  Smithfiekl  town,  Woonsocket  dty 
Charlestown  town,  Exeter  town,  Hopkinton  town,  Narragansetttown. 
North  Kingstown  town,  Richmond  town,  South  Kingstown  town,  Westerly 
town 


NONMETROPOLITAN  COUNTIES 

Newport  County  part:  Middletown  town,  Newport  city.  Portsmouth  tovtm 

Washington  County  part  New  Shoreham  town 
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SOUTH  CAROLINA  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Aiken,  Anderson,  Bericeley,  Charleston,  Cherokee,  Dorchester,  Edgefield,  Florence  Greenville  Horrv 
Lexington,  Pickens,  Richland,  Spartanburg,  Sumter,  York 

NONMETROPOLITAN  COUNTIES 

Abbeville,  Allendale,  Bamberg.  Bamwell,  Beaufort,  Calhoun.  Chester,  Chesterfield,  Clarendon  Colleton 
Darlington,  Dillon,  FairfiekJ,  Georgetown,  GreenvwxxJ,  Hampton,  Jasper,  Kershaw,  Lancaster  Laurens  Lee 
Marion,  Martboro,  Mccormick,  Newben^,  Oconee,  Orangeburg,  Saluda,  Union,  Williamsburg 

SOUTH  DAKOTA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUf^lES 

Lincoln,  Minnehaha,  Pennington 

NONMETROPOLITAN  COUNTIES 

Aurora,  Beadle,  Bennett,  Bon  Honwne,  Brookings,  Brown,  Baile,  Buffato,  Butte,  Campbell,  Chartes  Mix  Clark 
Clay,  Codington,  Corson,  Custer,  Davison,  Day,  Deuel.  Dev»rey,  Douglas,  Edmunds,  Fall  River  Faulk  Grant 
Gregory.  Haakon.  Hamlin,  HarKl,  Hanson.  Harding,  Hughes.  Hutchinson.  Hyde.  Jackson  JerauW  Jones 
Kingsbury.  Lake,  Lawrence,  Lyman,  Marshall,  Mccook,  Mcpherson,  Meade,  Mellette,  Miner  Moody 
Perkjns.Potter,  Roberts,  Sanborn,  Shannon,  Spink.  Stanley.  Sully,  Todd,  Tripp,  Turner  Union  Walworth 
Yankton.  Ziebach 

TENNESSEE  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Anderson,  Bkxjnt  Carter,  Cheatham.  Chester.  Davidson,  Dickson,  Fayette,  Hamilton  Hawkins  Knox 
Loudon.  Madison,  Marion,  Montgomery.  Robertson.  Rutherford.  Sevier,  Shelby,  Sullivan  Sumner  Tioton 
Unicoi,  Union,  Washington,  Williamson,  Wilson  ■     k      , 

NONMETROPOLITAN  COUNTIES 

Bedford.  Benton,  Bledsoe,  Bradley,  Campbell,  Cannon,  CamjII,  Claiborne,  Clay,  Cocke  Coffee  Crockett 
Cumberland,  Dekalb.  Decatur,  Dyer,  Fentress,  Franklin,  Gibson,  Giles,  Grainger,  Greene,  Gnjndy  Hambien 
Hancock,  Hardeman,  Hardin.  Haywood,  Henderson,  Henry,  Hk*man.  Houston,  Humphreys  Jackson 
Jefferson.  Johnson.  Lake,  Lauderdale,  Lawrence.  Levws,  Lir>co*n,  Macon,  Marshall,  Maury,  Mcminn  Mcnairy 
Meigs,  Monroe,  Moore,  Morgan,  Obion,  Overton,  Perry.  Pickett.  Polk,  Putnam,  Rhea,  Roane  Scott 
Sequatchie,  Smith,  Stewart,  Trousdale,  Van  Buren,  W»ren,  Wayne,  Weakley,  V^ite 

TEXAS  (SOUTHWEST) 

CPI  AREAS:  COUNTIES 

PMSA  Brazoria,  TX*  Brazoria 

•Dallas,  TX:  Collin,  Dallas,  Denton,  Ellis,  Hunt,  Kaufnrwn,  Rockwall 

PMSA  Fort  Worth-Artington.  TX:  Hood,  Johnson,  Parker.  Tarrant 

PMSA  GalvestorvTexas  City,  TX:  Galveston 

•COUNTY  Henderson.  TX:  Henderson 

PMSA  Houston.  TX:  Chambers,  Fort  Bend,  Harris,  Liberty,  Montgomery,  Waller 

METROPOLITAN  COUNTIES 

Archer,  Bastrop,  Bell.  Bexar,  Bowie.  Brazos.  CakJwell,  Cameron.  Comal,  Coryell,  Ector,  El  Paso  Grayson 
Gregg,  Guadalupe.  Hardin,  Harrison,  Hays,  HkJalgo,  Jefferson,  Lubbock,  Mdennan,  Midland  Nueces 
Orange,  Potter.  Randall,  San  Patnao.  Smith,  Taylor,  Tom  Green,  Travis,  Upshur  Victoria  Webb  Wichita 
Williamson,  Wilson 


I 
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TEXAS  (confd.) 

NONMETROPOLITAN  COUNTIES 

Anderson,  Andrews,  Angelina.  Aransas,  Armstrong,  Atascosa,  Austin,  Bailey,  Bandera,  Baylor,  Bee,  Blanco, 
Bofden,  Bosque,  Brewster,  Briscoe,  Brooks,  Brown,  Burleson,  Burnet,  Calhoun,  Callahan,  Camp,  Carson, 
Cass,  Castro,  Cherokee,  Childress,  Clay,  Cochran,  Coke,  Coleman,  Collingsworth,  Colorado.  Comanche, 
Concho,  Cooke,  Cottle,  Crane,  Crockett,  Crosby,  Culberson,  Dallam,  Dawson,  Dewitt,  Deaf  Smith,  Delta, 
Dickens,  Dimmit,  Donley,  Duval,  Eastland,  Edwards,  Erath,  Falls,  Fannin,  Fayette,  Fisher,  Fk)yd,  Foard, 
Franklin,  Freestone,  Frio,  Gaines,  Garza,  Gillespie,  Glasscock,  Goliad,  Gonzales,  Gray,  Grimes,  Hale,  Hall, 
HanDilton,  Hansford,  Hardeman,  Hartley,  Haskell,  Hemphill,  Hill,  Hockley,  Hopkins,  Houston.  Howard, 
Hudspeth,  Hutchinson,  Irion,  Jack,  Jackson,  Jasper,  Jeff  Davis.  Jim  Hogg,  Jim  Wells.  Jones,  Karnes,  Kendall, 
Kenedy.  Kent,  Ken-,  Ximble.  King.  Kinney.  Kleberg,  Knox,  La  Salle,  Lamar.  Lamb,  Lampasas,  Lavaca,  Lee, 
Leon.  Limestone.  Lipscomb.  Live  Oak,  Uano,  Loving.  Lynn.  Madison.  Marion,  Martin,  Mason,  Matagorda. 
Maverick.  Mcculloch,  Mcmullen.  Medina,  Menard,  Milam.  Mills.  Mitchell.  Montague,  Moore,  Morris,  Motley, 
Nacogdoches.  Navan^o.  Newton.  Nolan.  Ochiltree,  Oldham,  Palo  Pinto.  Panola,  Parmer,  Pecos,  Polk, 
Presidio,  Rains,  Reagan,  Real,  Red  River,  Reeves,  Refugio,  Rotserts.  Robertson,  Runnels,  Rusk,  Sabine,  San 
Augustine,  San  Jadnto,  San  Saba,  Schleicher,  Scurry,  Shackelford,  Shelby,  Sherman,  Somervell,  Starr, 
Stephens,  Steriing,  Stonewall.  Sutton.  Swisher,  Ten-ell,  Terry,  Ttvockmorton,  Trtus,  Trinity,  Tyler,  Upton. 
Uvalde.  Val  Verde,  Van  Zandt,  Walker.  Ward.  Washington.  Wharton.  Wheeler.  Wilbarger.  Willacy.  Winkler. 
Wise.  Wood.  Yoakum.  Young,  Zapata,  Zavala 

UTAH  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 

Davis.  Kane.  Salt  Lake,  Utah.  Weber 

NONMETROPOLITAN  COUNTIES 

Beaver.  Box  Elder.  Cache,  Carixxi,  Daggett.  Duchesne.  Emery.  Garfiekj,  Grand.  Iron,  Juab.  Millard,  Morgan, 
Piute,  Rich,  San  Juan,  Sanpete,  Sevier,  Summit,  Tooele.  Uintah.  Wasatch.  Washington.  Wayne 

VERMONT  (NEW  ENGLAND)  i 

METROPOLITAN  COUNTIES 

Chittenden  County  part:         Buriington  crty.  Chariotte  town,  Cotehester  town,  Essex  town.  Hinesburg  town. 

Jericho  town,  Milton  town,  Richmond  town,  St.  George  town,  Shelbume  town. 

South  Buriington  crty,  Williston  town,  Winooski  city 
Franklin  County  part:  Fairfax  town,  Georgia  town,  St.  Albans  city,  St.  Albans  town,  Swanton  town 
Grand  Isle  County  part:  Grand  Isle  town,  South  Hero  town 

NONMETROPOLITAN  COUNTIES 
Addison 
Bennington 
Caledonia 
Essex 
Lanrwille 
Orange 
Orleans 
Rutland 
Washington 
Windham 
Windsor 

Chittenden  County  part:         Bolton  town,  Buels  gore.  Huntington  town.  Underbill  town.  Westford  town 
Franklin  County  part:  Bakersfield  town.  Berkshire  town,  Enosburg  town.  Fairfield  town.  Fletcher  town.  Franklin. 

Highgate  town,  Montgomery  town.  Richford  town.  ShekJon  town 
Grand  Isle  County  part:         Aiburg  town.  Isle  La  Motte  town.  North  Hero  town 

VIRGINIA  (MID-ATLANTIC)  I 


CPI  AREAS:  COUNTIES 
•COUNTY  Clarice,  VA: 
•COUNTY  Culpeper,  VA: 
•COUNTY  King  George,  VA 
•COUNTY  Wan-en,  VA: 


Clarice 
Culpeper 

King  George 

Warren  i 
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VIRGINIA  (cont'd). 

CPI  AREAS:  COUNTIES 

•Washington,  DC-MD-VA:  Artington,  Fairfax,  Fauqu»er,  Loudoun,  Prince  WHIiam,  Spotsylvania, 

Stafford,  Alexandria  city,  Fairfax  dty.  Falls  Church  crty,  Fredencksburg 
city.  Manassas  Pari(  city,  Manassas  city 

METROPOLITAN  COUNTIES 

Albemarie.  Amherst,  Bedford,  Botetourt,  CampbeH,  Chartes  City,  ChesterfieW,  Dinv»riddie  Fluvanna 
Gloucester,  Goochland.  Greene.  Hanover,  Henrico,  Isle  of  Wight.  Janr>es  Crty,  Mathews  New  Kent 
Pittsylvania,  Powhatan.  Prince  George,  RoarxAe.  Scott.  Washington,  York,  Bedford  dty  Bristol  city 
ChariottesvHIe  dty,  Chesapeake  dty,  Cokxiial  Heights  dty,  Danville  dty,  Hampton  dty,  Hopewell  dty 
Lynchburg  dty,  Newport  News  dty.  Norfolk  dty.  Petersburg  dty.  Poquoson  dty,  Portsmouth  dty  Rk:hmond 
city,  Roanoke  dty,  Salem  dty.  Suffolk  dty,  Virginia  Beach  dty,  V^Hiamsburg  dty 

NONMETROPOLITAN  COUNTIES 

Accomack.  Alleghany.  Anieria.  Appomattox,  Augusta.  Bath.  Blarxl.  Brunswick.  Buchanan,  Buckingham 
Caroline.  CarroH.  Chariotte.  Craig.  CumberterxJ,  Dickenson,  Essex,  Fk>yd,  Franklin,  Frederick,  Giles  Grayson 
Greensville.  Halifax,  Henry,  Highland,  King  William.  King  and  Queen,  Lancaster,  Lee,  Louisa  Lunenburg 
Madison.  Mecklenburg.  Mtddesex,  Montgomery.  Nelson.  Northampton  Northumbertand,  Nottoway  Orange 
Page,  Patrick,  Prince  Edward,  Pulaski,  Rappahannock,  Ridwnond.  Rockbridge.  Rockingham.  Russell 
Shenandoah.  Smyth,  Southampton.  Surry.  Sussex.  Tazewell.  Westmoreland.  Wse.  W^ 

WASHINGTON  (NORTHWEST/ALASKA) 

CPI  AREAS:  COUNTIES 

PMSA  Bremerton.  WA:  Kitsap 

PMSA  Olympia.  WA:  Thurston 

PMSA  Portland- Vancouver,  OR-WA:  Clartc 

PMSA  Seattle-Beflevue-Everett,  WA  Island,  King,  Snohomish 

PMSA  Tacoma.  WA:  Pierce 

METROPOLITAN  COUNTIES 

Benton,  Franklin,  Spokane.  Whatcom,  Yakima 

NONMETROPOLITAN  COUNTIES 

Adams,  Asotin,  Chelan,  Clallam,  Cokjmbia,  Cowlitz,  Douglas,  Ferry,  GarfieW.  Grant.  Grays  Harbor  Jefferson 
Kittitas,  Klickitat,  Lewis,  Lincoln,  Mason,  Okanogan,  Pacific,  Pend  Oreille,  San  Juan,  Skagrt  Skamania 
Stevens.  Wahkiakum,  WaHa  Walla,  Whrtman 

WEST  VIRGINIA  (MID-ATLANTIC) 


CPI  AREAS:  COUNTIES 

•COUNTY  Bertceley.  WV: 
•COUNTY  Jefferson.  WV: 


D©ri\©f©y 

Jefferson 


METROPOUTAN  COUNTIES 

Brooke.  Cabell.  Hancock.  Kanawha,  Marshall,  Mineral.  Ohio.  Putnam.  Wayne,  Wood 

NONMETROPOLITAN  COUNTIES 

Baftxxir.  Boone.  Braxton.  Calhoun.  Clay.  Doddridge.  Fayette,  GOmer,  Grant,  Greenbrier,  Hampshire  Hardy 
Harrison.  Jackson.  Lewis.  Lincoln,  Logan.  Marion,  Mason,  Mcdowell,  Mercer,  Mingo,  Moixxigaha  Monroe 
Morgan,  Nicholas.  Pendleton,  Pleasants.  Pocahontas,  Preston,  Raleigh,  Randolph.  Rrtchie,  Roane  Summers 
Taytor,  Tucker,  Tyler.  Upshur,  Webster,  Wetzel,  WW,  Wyoming 

WISCONSIN  (MIDWEST) 

CPI  AREAS:  COUNTIES  -   ' 

PMSA  Kenosha.  WI:  Kenosha 

PMSA  Milwaukee-Waukesha,  WI  Milwaukee,  Ozaukee,  Washington.  Waukesha 

MSA    Minneapolis-St.  Paul.  MN-WI:  Fierce.  St.  Croix 
PMSA  Radne.  WI:  Radne 
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WISCONSIN  (cont'd)  | 

METROPOLITAN  COUNTIES  ^ 

Brown,  Calumet,  Chippewa,  Dane,  Douglas,  Eau  Claire,  La  Crosse,  Marathon,  Outagamie,  Rock,  Sheboygan, 
Winnebago  i 

NONMETROPOLITAN  COUNTIES 

Adams,  Ashland,  Barron,  Bayfield,  Buffalo,  Burnett,  Clark,  Columbia,  Crawford,  Dodge,  Door,  Dunn,  Florence, 
Fond  du  Lac,  Forest,  Grant,  Green,  Green  Lake,  Iowa,  Iron,  Jackson,  Jefferson,  Juneau,  Kewaunee, 
Lafayette,  Langlade.  Lincoln,  Manitowoc,  Marinette,  Marquette,  Menominee,  Monroe,  Oconto,  Oneida,  Pepin, 
Polk,  Portage,  Price,  Richland,  Rusk,  Sauk,  Sawyer,  Shawano,  Taylor,  Trempealeau,  Vemon,  Vilas, 
Walworth,  Washbum,  Waupaca,  Waushara,  Wood 

WYOMING  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Laramie,  Natrona 

NONMETROPOLITAN  COUNTIES 

Albany,  Big  Horn,  Campbell,  Cartwn,  Converse,  Crook,  Fremont,  Goshen,  Hot  Springs,  Johnson,  Lincoln, 
Niobrara.  Park,  Platte,  Sheridan,  Subtette,  Sweetwater,  Teton,  Uinta,  Washakie,  Weston 

PACIFIC  ISLANDS  (PACIFIC/HAWAII) 

NONMETROPOLITAN  COUNTIES 

American  Sarrx>a,  Guam,  Northern  Mariana  Islands,  Patau 

PUERTO  RICO  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Aguada,  Aguadilla,  Aguas  Buenas,  Anasco,  Aredbo,  Barcetoneta,  BayanK>n,  Cabo  Rpjo,  Caguas,  Camuy, 
Canovanas,  Carolina,  Catarxj,  Cayey,  Ceiba,  Cidra,  Comerio,  Corozai,  Dorado,  Fajardo,  Fksrkja.  Guayanilla, 
Guaynabo,  Gurabo,  Hatilk),  Hormigueros.  Humacao,  Juar^  Diaz,  Juncos,  Las  Piedras,  Loiza.  Luquilk), 
Manati,  Mayaguez,  Moca,  Morovts.  Naguabo,  Naranjito,  Penuelas,  Por>ce,  Rk}  Grande,  Sabana  Grande,  San 
Gennan,  San  Juan,  San  Lorenzo,  Toa  Alta,  Toa  Baja,  TrujilkD  Alto,  Vega  Alta,  Vega  Baja,  Villalba,  Yabucoa, 
Yauco 

NONMETROPOLITAN  COUNTIES  ' 

Aibonito,  Arroyo,  Adjuntas,  Barranquitas,  Ciales,  Coanx),  Culert)ra,  Guank:^,  Guayama,  Isabela,  Jayuya, 
Lajas,  Lares,  Las  Marias,  Mancao,  Maunabo,  Orocovis,  Patillas,  Quebradillas,  Rincon,  Salinas,  San  Sebastia, 
Santa  Isabel,  Utuado,  Vieques 

VIRGIN  ISLANDS  (SOUTHEAST) 

NONMETROPOLITAN  COUNTIES 
Virgin  Island 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4710-N-01] 

Public  Housing  Assessment  System 
(PHAS)  Information  Abouf  PHAS 
Interim  Scoring  Methodology  for 
Public  Housing  Agencies  (PHAs)  With 
Fiscal  Years  Ending  On  or  After 
September  30,  2001 :  introduction 

agency:  Office  of  the  Assistant 
Secrntan-  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 

SUMMARY:  HUD  assesses  America's 
public  housing  agencies  (PHAs)  under 
the  Public  Housing  Assessment  System 
(PHAS)  Under  the  PHAS,  HUD 
evaluates  PR.\s  based  on  four  key 
indicators:  (1)  The  physical  condition  of 
the  PHAs  properties:  (2)  the  PHA's 
financial  condition:  (3)  the  PHA's 
management  operations:  and  (4)  the 
residpnts'  assessment  (through  a 
resident  survey)  of  the  PHA's 
performance.  This  notice,  together  with 
two  other  notices  published  in  today's 
Federal  Register,  provides  additional 
information  on  an  interim  PHAS  scoring 
process  for  two  of  the  four  PHAS 
indicators  and  other  relevant 
information  about  PHAS  scoring. 

This  interim  scoring  for  the  Physical 
Condition  Indicator  and  the  Financial 
Condition  Indicator  is  effective  for 
PHAs  with  fiscal  years  ending  (FYEs) 
September  .30,  2001.  December  31,  2001, 
March  31,  2002.  June  30.  2002.  and 
September  30.  2002.  During  the  interim 
period  HUD  expects  to  give  extensive 
consideration  to  potential 
improvements  in  the  public  housing 
assessment  system.  HUD  expects  this 
consideration  to  lead  to  further  changes 
in  the  assessment  system.  If  this  does 
not  occur,  however,  the  scoring  notices 
published  prior  to  today  would  become 
effective  at  the  end  of  tbe  interim  period 
(with  any  necessary  technical 
corrections)  and  PHAS  scores  would  be 
issued  for  effect  based  on  these  notices. 
DATES:  Comments  Due  Date:  December 
26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center  (REAC), 
Attention;  Wanda  Funk.  U.S. 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue. 
SVV.  Suite  800.  Washington.  DC  20024, 
telephone  REAC's  Customer  Service 
Center  at  (888)  245-4860  (this  is  a  toll 
free  number)  or  the  Office  of  Public  and 
Indian  Housing,  Attention:  Judy 
Wojciechowski.  Director  of  PHAS 
Operations,  U.S.  Department  of  Housing 


and  Urban  Development,  1280 
Maryland  Avenue.  SW,  Suite  800, 
Washington,  DC  20024,  telephone  (202) 
708-4932  extension  3464.  Persons  with 
hearing  or  speech  impairments  may 
access  these  telephone  numbers  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339.  Additional 
information  is  available  from  the  REAC 
web  site  at  http// www. hud.gov/reac/. 
SUPPLEMENTARY  INFORMATION 

1.  Overview  of  the  PHAS 

On  September  1.  1998  (63  FR  46596), 
HUD  published  a  final  rule,  codified  at 
24  CFR  Part  902,  that  established  a  new 
system  for  the  assessment  of  America's 
public  housing.  The  PHAS  became 
effective  for  all  PHAs  with  FYE  on  and 
after  September  30.  1999.  The 
Department  amended  the  PHAS  rule  on 
January  11,  2000  (65  FR  1712),  and 
deferred  full  implementation  of  PHAS 
for  PHAs  with  FYE  September  30.  1999 
and  December  31,  1999.  The  May  30. 
2001  notice  (66  FR  29342)  provided  that 
these  PHAs  would  receive  an 
assessment  score  based  only  on  the 
Management  Operations  Indicator 
(MASS)  in  lieu  of  a  PHAS  score. 

On  June  6.  2000  (65  FR  36042),  HUD 
issued  a  technical  correction  to  the 
Januan-  11,  2000,  final  nde,  and  further 
deferred  full  implementation  of  PHAS 
for  PHAs  with  FYE  on  and  after  June  30, 
2000. 

The  Conference  Report  106-988  for 
the  Department's  Fiscal  Year  2001 
Appropriations  Act  (Pub  L.  106-377, 
approved  October  27,  2000),  directed 
the  Department  to,  among  other  things, 
continue  to  assess  the  accuracy  and 
effectiveness  of  the  PHAS  system,  to 
perform  a  statistically  valid  test  of 
PHAS,  conduct  a  thorough  analysis  of 
the  results,  and  have  the  methodology 
and  results  reviewed  by  an  independent 
expert  before  taking  any  adverse  action 
against  a  PHA  based  solely  on  its  PHAS 
score.  On  March  1,  2001,  HUD  provided 
a  report  addressing  these  issues  to  the 
Congressional  Committees  on  its 
Appropriations. 

In  addition,  consistent  with  the 
direction  of  the  conferees,  HUD  issued 
a  PIH  notice  (Notice  PIH  2001-5)  on 
Ianuar\'  19,  2001,  which  provided  that 
prior  to  March  1 ,  2001 ,  HUD  would  not 
take  adverse  action  against  PHAs  solely 
on  the  basis  of  PHAS  scores.  "Adverse 
action  "  was  defined  as  troubled 
designations  based  upon  the  official 
composite  PHAS  score.  In  accordance 
with  the  PIH  Notice,  all  official 
troubled/substandard  designations  (with 
the  exception  of  a  substandard 
designation  under  the  Management 
Assessment  Scoring  System  (MASS)), 
beginning  with  PHAs  with  June  30, 


2000,  FYE  dates,  were  held  in  abeyance 
prior  to  March  1,  2001,  the  date  on 
which  HUD  submitted  the  report  to  its 
Congressional  committees. 

Given  those  events,  HUD  published  a 
notice  in  the  Federal  Register  on  Mav 
30,  2001  (66  FR  29342).  further 
deferring  full  implementation  of  PHAS 
until  after  June  30.  2001.  As  provided  in 
this  notice.  PHAs  with  FYE  dates  of 
June  30.  2000,  through  June  30.  2001. 
received  an  assessment  score  based 
solely  on  the  MASS  in  accordance  v^ith 
24  CFR  part  902.  subpart  D  of  the  PHAS 
regulation,  as  amended  by  the  January 
11.  2000,  final  rule,  and  corrected  by  the 
June  6.  2000,  PHAS  Technical 
Correction. 

2.  Purpose  of  This  Notice 

As  provided  in  the  May  30.  2001. 
notice,  the  Department  met  with  public 
housing  stakeholders  (including 
representatives  of  PHAs  and  residents, 
housing  advocacy  representatives, 
governmental  representatives  and  other 
groups),  to  discuss  specific  PHAS 
concerns  and  possible  solutions.  In 
addition,  the  Department  explained  the 
need  for  an  immediate,  comprehensive 
assessment  system  for  all  PHAs 
beginning  with  F\'E  September  30, 
2001. 

As  a  result  of  these  discussions  and 
further  consideration  by  the 
Department,  the  Department  will  make 
two  scoring  changes  for  an  interim 
period  to  provide  transition  assistance 
applicable  to  the  issuance  of  overall 
PHAS  scores.  More  specifically,  the 
Department  is  revising  the  scoring 
methodology  for  the  Financial 
Condition  Indicator  and  the  Physical 
Condition  Indicator  on  an  interim  basis. 
PHAs  with  FYEs  September  30,  2001, 
December  31.  2001.  March  31.  2002. 
June  30.  2002.  and  September  30.  2002 
will  be  scored  on  their  Physical 
Condition  Indicator  and  Financial 
Condition  Indicator  using  the  interim 
scoring  methodology.  During  the 
interim  assessment  period,  the 
Department  will  continue  to  meet  with 
public  housing  stakeholders  in  order  to 
further  discuss  PHAS  and  the  scoring 
processes.  With  respect  to  any  action 
that  may  be  taken,  and  consistent  with 
the  PHAS  rule,  HUT)  will  provide 
advance  notice  of  any  changes  and 
provide  the  opportunity  for  comment. 

This  notice  provides  an  overview  of 
the  changes  to  the  PHAS  scoring 
methodology  that  will  be  in  effect  for 
the  interim  assesment  period. 

3.  Changes  From  the  Current  PHAS 
Assessment  Methodology 

Under  the  PHAS.  HUD  evaluates  a 
PHA  based  on  the  following  four 
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indicators:  (1)  Tbe  physical  condition  of 
the  PHA's  public  housing  properties;  (2) 
the  PHA's  financial  condition;  (3)  the 
PHA's  management  operations;  and  (4) 
the  residents'  assessment  (through  a 
resident  survey)  of  the  PHA's 
performance.  Of  the  total  100  points 
available  for  a  PHAS  score,  a  PHA  may 
receive  up  to  30  points  each  for 
physical,  financial  and  management 
operations,  with  resident  assessment 
accounting  for  the  remaining  ten 
possible  points. 

A.  Physical  Condition  Indicator 

Current  Scoring  Assessment.  Under 
the  current  PHAS  scoring  assessment 
methodology,  a  property's  overall 
physical  condition  is  a  weighted  average 
of  the  following  five  inspectable  area 
scores: 

(1)  Site  (Weight  15%). 

(2)  Building  Exterior  (Weight  15%). 

(3)  Building  Systems  (Weight  20%). 

(4)  Common  Areas  (Weight  15%). 

(5)  Dwelling  Units  (Weight  35%). 
These  weights  are  assigned  if  all 

inspectable  items  are  present  for  each 
area  and  for  each  building  and  unit.  All 
of  the  inspectable  items  may  not  be 
present  in  every  inspectable  area.  When 
items  are  missing  in  an  area,  the  area 
weights  are  modified  to  reflect  the 
missing  items  so  that  they  once  again 
total  100%. 

Interim  Scoring  Assessment.  The 
following  changes  are  made  to  the 
Physical  Condition  Indicator  scoring 
process. 

(1)  Physical  Condition  Indicator 
Scoring.  Under  the  interim  PHAS 
scoring,  all  five  areas  will  be  inspected, 
scored,  and  the  inspection  data  captiued 
in  the  system.  However,  for  assessment 
purposes,  a  property's  score,  and  hence, 
a  PHA's  overall  Physical  Condition 
Indicator  score,  will  be  derived  only 
from  the  deficiencies  observed  in  the 
Building  Systems  and  Dwelling  Units. 
As  a  result,  the  area  weights  assigned  to 
Site,  Building  Exterior  and  Common 
Areas,  are  being  re-distributed  to 
Building  Systems  and  Dwelling  Units.  A 
property  score  is  still  based  on  a  100- 
point  scale. 

(2)  Physical  Condition  Inspections,  (a) 
For  PHAs  with  a  Physical  Condition 
Indicator  score  of  less  than  24  on  the  30- 
point  scale,  properties  will  be  inspected 
once  a  year;  and  fb)  For  PHAs  with  a 
Physical  Condition  Indicator  score  of  24 
or  greater  on  the  30-point  scale, 
properties  will  be  inspected  every  two 
years. 


B.  Financial  Condition  Indicator 

Current  Scoring  Assessment.  Under 
the  ciurent  PHAS  scoring  assessment 
methodology,  the  Financial  Condition 
Indicator  consists  of  the  following  six 
components: 

(1)  Current  Ratio  (Maximum  points 
possible:  9.0). 

(2)  Number  of  Months  Expendable 
Fund  Balance  (Maximum  points 
possible:  9.0). 

(3)  Tenant  Receivable  Outstanding 
(Maximum  points  possible:  4.5). 

(4)  Occupancy  Loss  (Maximum  points 
possible:  4.5). 

(5)  Expense  Management/Utility 
Consumption  (Maximum  points 
possible:  1.5) 

(6)  Net  Income  (Maximum  points 
possible:  1.5). 

Currently,  five  of  the  six  components, 
excluding  Net  Income,  are  calculated 
according  to  peer  groupings  All  PHAs 
as  a  group  determine  the  mean  score 
and  each  PHA  is  then  ranked 
accordingly.  Scoring  thresholds  were 
developed  to  make  the  peer  groupings 
possible.  The  thresholds  identify  a  point 
below  which  component  values  are 
clearly  financially  unacceptable;  thus 
component  values  beyond  these 
thresholds  result  in  a  score  of  zero.  For 
component  values  within  the  acceptable 
range,  PHAs  receive  a  score  based  on 
their  performance  relative  to  their  peers. 
This  score  is  determined  by  a  PHA's 
position  in  the  distribution  of  values  for 
each  component  and  peer  group 
represented  by  percentiles.  For  those 
components  on  a  4.5  point  scale,  the  cut 
points  are  set  at  the  50th  and  95th 
percentiles.  For  those  components  on  a 
9.0  point  scale,  the  cut  points  are  set  at 
the  30th,  80th  and  95th  percentile.  For 
the  Current  Ratio  and  Months 
Expendable  Fund  Balance  components, 
a  PHA  receives  zero  points  for 
component  values  of  less  than  one.  With 
a  component  value  of  one  or  greater,  a 
PHA  would  receive  a  Current  Ratio  or 
Months  Expendable  Fund  Balance 
component  score  of  between  1.0  and  9.0 
which  corresponds  to  the  30th  and  80th 
percentiles.  The  actual  number  of  points 
provided  is  determined  by  the 
distribution  of  the  data,  and  therefore 
varies  by  size  category. 

Interim  Scoring  Assessment  During 
the  interim  PHAS  scoring,  the  Financial 
Condition  Indicator  scoring  process  will 
remain  the  same  except  for  component 
#1.  Current  Ratio,  and  component  #2. 
Number  of  Months  Expendable  Fund 
Balance.  Under  the  interim  scoring 
process,  the  score  for  Current  Ratio  and 


Number  of  Months  Expendable  Fund 
Balance  will  not  be  based  on  peer 
groups  PHAs  with  a  Current  Ratio  or 
Months  Expendable  Fund  Balance 
component  value  of  less  than  one  will 
receive  zero  points  for  these  two 
components.  If  the  component  values 
for  Current  Ratio  and  Months 
Expendable  Fund  Balance  are  equal  to 
or  greater  than  one,  then  PHAs, 
regardless  of  standing  in  relation  to  their 
peers,  will  receive  the  full  9  points  for 
each  component. 

4.  Database  Adjustments,  Technical 
Reviews,  and  Appeals  of  PHAS  Scores 

During  the  interim  sconng  period,  a 
PHA  may  use  the  three  methods  set 
forth  in  the  PHAS  regulation  to  request 
a  review  of  its  PHAS  scores  A  PHA  may 
request  a  database  adjustment  pursuant 
to  §  902.25  of  the  PHAS  regulation, 
request  a  technical  review  pursuant  to 
§902.68  of  the  PHAS  regulation,  and 
appeal  its  overall  PHAS  score  pursuant 
to  §902.69 

5.  Additional  Information  About  the 
Interim  PHAS  Assessment  Process 

The  notices  that  follow  this 
introductory  notice  are  specifically 
directed  to  providing  further 
information  about  the  mterim  PHAS 
scoring  assessment  process  for  the  two 
PHAS  indicators  that  are  impacted  The 
notices,  published  in  today's  Federal 
Register  and  that  immediately  follow 
this  introductor\-  notices,  are: 

•  Notice  of  Interim  Assessment 
Methodology  for  the  Physical  Condition 
Indicator  of  PHAS 

•  Notice  of  Interim  Assessment 
Methodology-  for  the  Financial 
Condition  Indicator  of  PHAS. 

6.  Findings  and  Certifications 

Environmental  Review  This  notice 
and  the  two  accompanying  notices 
provide  operating  instructions  and 
procedures  in  connection  with  activities 
under  24  CFR  Part  902.  which  has 
previously  been  subject  to  a  Finding  of 
No  Significant  Impact  Accordingly, 
under  24  CFR  50.19(c)(4).  these  notices 
are  categorically  excluded  from 
enviroiunental  review  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321). 

Dated:  November  19,  2001. 

Michael  Liu, 

Assistant  Secretan.  Public  and  Indian 
Housing 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4710-f4-02] 

Public  Housing  Assessment  System 
Physical  Condition  Scoring  Process 
Interim  Scoring,  Corrections  and 
Republication 

agency:  Office  of  the  Assistant 

Secretary'  of  Public  and  Indian  Housing, 

HUD. 

action:  Notice. 


SUMMARY:  This  notice  provides 
additional  information  to  public 
housing  agencies  (PHAs)  about  the 
interim  scoring  methodology  for  scoring 
PHAs  under  the  Physical  Condition 
Indicator  of  the  Public  Housing 
Assessment  System  (PHAS).  This 
interim  scoring  is  effective  for  PHAs 
with  fiscal  years  ending  September  30. 

2001.  December  31.  2001,  March  31. 

2002.  lune  30.  2002.  and  September  30. 
2002.  After  the  interim  period,  the 
Department  will  determine  a  PHA's 
PHAS  Physical  Condition  Indicator 
score  in  accordance  with  the  scoring 
process  of  this  notice,  excluding  the 
modification  in  the  calculation  of  the 
area  weights  for  the  five  inspectable 
areas. 

By  notice  published  fune  28,  2000, 
the  Department  updated  the  Physical 
Condition  Scoring  Process  notice  that 
was  published  on  lune  23,  1999.  The 
lune  28.  2000,  notice  took  into 
consideration  public  comments  received 
on  the  fune  23.  1999,  notice  and 
reflected  changes  made  to  the  PHAS 
final  rule  published  on  January  11, 
2000.  and  corrections  to  that  final  rule 
published  on  lune  6,  2000. 

This  document  also  corrects  printing 
errors  that  occurred  in  a  portion  of 
Appendix  1  in  the  June  28.  2000,  notice; 
and  includes  the  revised  Dictionary  of 
Deficiency  Definitions  as  Appendix  2. 
The  changes  made  to  this  notice  are 
discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 
DATES:  (Comments  Due  Date:  December 
26, 2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center  (REAC), 
Attention:  Wanda  Funk,  U.S. 
Department  of  Housing  and  Urban 
Development.  1280  Maryland  Avenue, 
SW.,  Suite  800.  Washington,  DC  20024: 
telephone  REAC's  Customer  Service 
Clenter  at  (888)  245-4860  (this  is  a  toll 
free  number)  or  contact  the  Office  of 
Public  and  Indian  Housing,  Attention: 
Judy  Wojciechowski,  U.S.  Department 
of  Housing  and  Urban  Development, 
1280  Maryland  Avenue,  SW.,  Suite  800. 


Washington,  DC  20024:  telephone  (202) 
708^932  extension  3464.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  Additional  information 
is  available  from  the  REAC  Web  site  at 
h  f  fp  .7/ wwH.  h  u  c/.gov/renc/ 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  This  Notice 

The  purpose  of  this  notice  is  to 
provide  additional  information  about 
the  scoring  process  for  PHAS  Indicator 
#1,  Physical  Condition.  The  purpose  of 
the  Physical  Condition  assessment  is  to 
ensure  that  public  housing  units  are 
decent,  safe,  sanitary  and  in  good  repair, 
using  HUD's  Uniform  Physical 
Condition  Standards  (UPtS)  for  the 
assessment.  The  physical  condition 
assessment  under  the  PHAS  utilizes 
uniform  physical  inspection  procedures 
to  determine  compliance  with  the  UPCS 
and  is  an  important  indicator  of  the 
PHA's  performance. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  under  PHAS  indicator  #1.  The 
physical  condition  score  is  included  in 
the  aggregate  PHAS  score. 

The  information  provided  in  this 
notice  was  originally  published  on  May 
13,  1999  (64  FR  26166),  and  republished 
on  June  23.  1999  (64  FR  33650).  HUD 
solicited  public  comment  on  both  the 
May  13,  1999,  and  June  23,  1999, 
notices.  This  Physical  Condition 
Scoring  Process  notice,  is  published  in 
this  edition  of  the  Federal  Register,  has 
been  revised  from  the  June  23,  1999, 
notice,  to  reflect  the  public  comments 
received  on  the  previous  notices  and  to 
reflect  the  changes  made  to  the  PHAS 
regulations  by  final  rule  published  on 
January  11,  2000  (65  FR  1712). 

This  notice  is  different  from  the  June 
28,  2000  notice  in  the  following 
respects:  (1)  It  modifies  the  normalized 
area  weights  so  that  a  property's 
physical  inspection  score  is  derived 
from  Dwelling  Unites  and  Building 
Systems  only;  (2)  it  prescribes  the 
frequency  of  inspections  based  on  a 
PHA's  most  recent  PHAS  Physical 
Condition  Indicator  score;  (3)  it 
describes  how  the  scoring  methodology 
reflects  that  not  all  buildings  are 
inspected  and  includes  in  building 
weights  the  building  selection 
probabilities;  and  (4)  it  includes  the 
revised  Dictionary  of  Deficiency 
Definitions  as  Appendix  2.  During  the 
interim  period,  the  numerical  scoring  of 
each  inspection  will  change  but  the 
insjjection  process  and  protocol  will 
remain  the  same  The  inspector  will 
follow  the  same  inspection 
methodology,  i.e.,  recording  information 


and  observable  deficiencies  in  the  five 
inspectable  areas:  Site,  Building 
Exterior,  Building  Systems,  Common 
Areas,  and  Dwelling  Units.  The 
inspector  also  will  record  and  report  all 
health  and  safety  deficiencies  in  each  of 
the  five  inspectable  areas.  However,  the 
inspection  score  for  each  property  will 
be  based  only  on  the  information 
reported  by  the  inspector  for  two 
inspectable  areas.  Building  Systems  and 
Dwelling  Units,  after  redistribution  of 
the  area  weights  for  the  three  non- 
included  areas. 

The  area  weights  for  the  three  non- 
scored  inspectable  areas  will  be 
redistributed  proportionally  to  the  two 
inspectable  areas  that  will  be  scored. 
Each  property  inspection  score  will 
continue  to  be  based  on  a  100  point 
scale.  As  a  result,  the  nominal  weights 
of  the  two  inspectable  areas  that  will  be 
scored  will  change.  See  Item  9.  below. 
The  overall  PHAS  Indicator  #1  score 
will  determine  the  frequency  of 
inspections  of  a  PHA's  portfolio.  For 
PHAs  whose  PHAS  Indicator  #1  score  is 
24  or  higher  based  on  the  30  point  score, 
physical  inspections  will  be  conducted 
every  two  years  (subject  to  any  changes 
made  in  further  revisions  to  the  rule  or 
scoring  notices).  For  PHAs  whose  PHAS 
Indicator  #1  score  is  less  than  24  based 
on  the  30  point  score,  physical 
inspections  will  be  conducted  annually. 

The  "baseline  "  PHAS  Indicator  #1 
score  that  determines  the  frequency  of 
inspections  is  as  follows: 

(1)  For  PHAs  having  a  fiscal  vear  end 
(FYE)  of  September  30.  the  PHAS 
Indicator  #1  score  from  the  September 

30,  2000,  physical  inspection(s)  will  be 
used; 

(2)  For  PHAs  having  a  FYE  of 
December  31,  the  PHAS  Indicator  #1 
score  from  December  31,  1999  will  be 
used;  if  the  PHA  was  inspected  for  the 
December  31 .  2000.  cycle,  the  December 

31,  2000,  score  will  be  used; 

(3)  For  PHAs  having  a  FYE  of  March 
31,  the  PHAS  Indicator  #1  score  form 
March  31,  2000  will  be  used;  if  the  PHA 
was  inspected  for  the  March  31,  20001, 
cycle,  the  March  31,  2001,  score  will  be 
used:  and 

(4)  For  PHAs  having  a  FYE  of  June  30. 
the  PHAS  Indicator  #1  score  from  June 
30,  2000,  will  be  used;  if  the  PHA  was 
inspected  for  the  June  30,  2001,  cycle, 
the  June  30,  2001,  score  will  be  used. 

Physical  inspections  will  be 
conducted  in  accordance  with  tlie  above 
assessment  cycle  commenting  with 
PHAs  having  a  FYE  of  September  30, 
2001.  The  application  for  adjustment  to 
PHAS  Indicator  #1  for  physical 
condition  and/or  neighborhood 
environment  will  be  considered  in  the 
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year  the  PHA  receives  a  physical 
inspection. 

Notwithstanding  the  foregoing,  any 
PHA  that  is  not  required  to  have  an 
inspection  based  on  its  "baseline  "  score, 
may  request  that  HUD  perform  a  PHAS 
Indicator  #1  inspection.  The  Office  of 
Public  and  Indian  Housing  must  receive 
requests  for  an  inspection  no  later  than 
60  days  prior  to  the  PHA's  F\'E  with  the 
exception  of  requests  for  an  inspection 
from  PHAs  with  a  FYE  of  September  30. 
2001.  and  December  31.  2001,  which 
must  be  received  no  later  than 
December  31,  2001   All  PHAs  which 
request  a  new  PI-L^S  Indicator  #1 
inspection  are  bound  by  that  score,  and 
this  score  will  be  used  to  determine  the 
PHA's  next  time  of  inspection. 

The  PHAS/RE.\C  Physical  Inspection 

The  PHAS  physical  inspection, 
performed  by  HUD's  Real  Estate 
Assessment  Center  (REAC),  generates 
comprehensive  results,  such  as: 

•  Physical  inspection  .scores  reported 
at  the  property  level; 

•  Area  level  scores  for  each  of  the  five 
REAC  physical  inspection  areas;  and 

•  Obser\  ations  of  deficiencies 
recorded  by  the  inspector  electronically 
at  the  time  of  the  inspection. 

The  Physical  Inspection  Scoring 
Process 

1.  Definitions 

THe  following  are  the  important 
definitions  of  terms  used  in  the  physical 
conditions  scoring  process: 

Score  means  a  number  between  0  and 
100  that  reflects  the  physical  condition 
of  a  property,  inspectable  area,  dwelling 
unit,  or  sub-area; 

•  To  record  a  health  or  safety 
problem,  a  letter  is  added  to  the 
property  score  (a,  b,  or  c);  and 

•  To  note  that  smoke  detectors  are 
inoperable  or  missing,  an  asterisk  (*)  is 
added  to  the  property  score 

Inspectable  area  means  any  of  the  five 
major  components  of  the  property 
which  are: 

•  Site 

•  Building  Exterior 

•  Building  System 

•  Common  Areas 

•  Dwelling  Units 

Sub-area  means  an  inspectable  area 
for  one  building.  For  example,  if  a 
property  has  more  than  one  building, 
each  inspectable  area  for  each  building 
in  the  property  is  treated  as  a  sub-area. 

Inspectable  items  refer  to  walls, 
kitchens,  bathrooms,  and  other  things  to 
be  inspected  in  an  inspectable  area.  The 
number  of  inspectable  items  varies  for 
each  area.  Weights  are  assigned  to  each 
item  to  reflect  relative  importance,  as 


shown  in  Appendix  1  (Item  Weights  and 
Criticality  Levels). 

Deficiencies  refer  to  specific  problems 
that  can  be  recorded  for  the  inspectable 
items,  such  as  a  hole  in  a  wall  or  a 
damaged  refrigerator  in  the  kitchen. 

Criticality  means  one  of  five  levels 
that  reflect  the  relative  importance  of 
the  deficiencies  for  an  inspectable  item. 
Appendix  1  also  lists  all  deficiencies 
with  their  designated  levels,  which  vary 
from  1  to  5,  with  5  as  the  more  critical. 
The  deficiencies  also  have  assigned 
values  used  in  scoring  as  follows: 


Cnticality 

Level 

Value 

Critical  

Very  important  

5 
4 
3 
2 

1 

500 
3  00 

Important 

Contributes  

Slight  contritHJtion  

2.25 
1.25 
0.50 

Based  on  the  importance  of  the 
deficiency,  reflected  in  its  criticality 
value,  points  are  deducted  from  the 
property  score.  For  example,  a  clogged 
drain  in  the  kitchen  is  more  critical  than 
a  damaged  surface  on  a  counter  top. 
Therefore,  more  points  will  be  deducted 
for  a  clogged  drain  than  for  a  damaged 
surface. 

Severity  means  one  of  three  levels  that 
reflect  the  extent  of  damage  associated 
with  each  deficiency,  with  values 
assigned  as  follows: 


Seventy  level 

Value 

3 

1  00 

2 

0  so 

1  

0  25 

Appendix  I  shows  the  severit\  levels 
that  are  possible  for  each  deficiency. 
Based  on  the  severity  of  each  deficiency, 
the  score  is  reduced.  Points  deducted 
are  calculated  based  on  the  product  of 
the  item  weight  and  the  values  for 
criticality  and  severity,  as  described 
below  For  specific  definitions  of  each 
severity  level,  see  the  REAC  s 
"Dictionary  of  Deficiency  Definitions,  " 
which  is  attached  hereto  as  Appendix  2. 
The  dictionary  is  also  available  from 
REAC's  Internet  site  at  http  // 
w'\\'w.  hud.gov/reac 

•  formalized  area  weights  mean 
weights  used  with  area  scores  to  create 
property  level  scores  The  weights  are 
adjusted  to  reflect  the  inspectable  items 
that  are  present. 

2.  Scoring  Process  Input 

To  generate  accurate  scores,  it  is 
crucial  to  determine  the  appropriate 
relative  weights  of  the  various 
rnmponents  of  the  inspection;  that  is, 
which  components  are  the  most 
important,  the  next  most  important,  and 


so  on.  To  develop  the  scoring 
methodology  for  the  PHAS  physical 
inspection,  HUD  utilized  information 
provided  by  several  knowledgeable 
parties,  including: 

•  Professionals  experienced  in 
assessing  the  physical  condition  of 
properties: 

•  Representatives  from  the  housing 
and  public  housing  industries;  and 

•  HUT)  professionals. 

In  an  extensive  series  of  meetings, 
these  parties  gave  HUD  valuable  advice 
and  comments  on  the  relative  weights 
and  values  for  inspectable  areas,  items, 
criticality  of  deficiencies,  and  severity 
levels  of  deficiencies, 

3.  Equity  Principles 

In  addition  to  determining  the 
appropriate  relative  weights.  HUD  also 
took  into  consideration  several  issues 
concerning  equity  between  properties: 

Proportionality.  The  scoring 
methodology  includes  an  important 
control,  which  does  not  allow  any 
dwelling  unit  or  sub-area  scores  to  be 
negative.  If  a  sub-area,  such  as  the 
building  systems  for  a  given  building, 
has  so  many  deficiencies  that  the  sub- 
area  score  is  negative,  the  score  is  set  to 
zero.  This  control  mechanism  ensures 
that  no  single  building  or  dwelling  unit 
can  affect  the  overall  score  more  than  its 
proportionate  share  of  the  whole. 

Configuration  of  property  The  scoring 
methodology  takes  into  account  that 
properties  have  different  numbers  of 
units  in  buildings.  To  fairly  score 
properties  with  different  numbers  of 
units  in  buildings,  the  area  scores  are 
calculated  for  Building  Exterior  and 
Building  Systems  by  using  weighted 
averages  of  the  sub-area  scores,  where 
the  weights  are  based  on  the  number  of 
units  in  each  building. 

Differences  betv^-een  properties.  The 
scoring  methodology  also  fakes  into 
account  that  properties  have  different 
features  and  amenities  To  ensure  that 
the  overall  score  reflects  only  the  items 
present  to  be  inspected,  weights  to 
calculate  area  and  property  scores  are 
adjusted  depending  on  how  many  items 
are  to  be  inspected. 

4.  Deficiency  Definitions 

During  a  physical  inspection  of  a 
property,  the  inspector  looks  for 
deficiencies  identified  in  the  UPCS 
inspection  software  for  each  inspectable 
item  within  the  inspectable  areas,  such 
as  the  walls  (item)  of  a  dwelling  unit 
(area).  A  specific  criticality  level  is 
assigned  to  each  deficiency.  The 
criticality  level  rcflcctr.  the  importance 
of  the  deficiency  relative  to  all 
deficiencies  for  the  item.  One  of  three 
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severity  levels  is  also  assigned  based  on 
the  obser\'ed  condition 

The  "Dictionary  of  Deficiency 
Definitions."  defines  the  three  levels  of 
severity:  level  1,  level  2,  and  level  3. 

5.  Health  and  Safety  Deficiencies 

The  REAC  physical  inspection 
emphasizes  health  and  safety  (H&S) 
deficiencies  because  of  their  crucial 
importance  to  the  well-being  of 
residents.  H&S  deficiencies  can 
substantially  reduce  the  overall  property 
score.  As  noted  earlier,  the  H&S 
deficiencies  are  highlighted  by  adding  a 
letter  to  the  numeric  score.  Letters  to  the 
numeric  score  are  added  as  follows: 

•  If  there  are  no  H&S  deficiencies, 
add  a; 

•  If  there  are  H&S  deficiencies,  that 
are  not  life-threatening  (NLT),  add  b; 
and 

•  If  there  are  exigent  H&S  deficiencies 
that  are  life  threatening  (LT).  i.e..  calling 
for  immediate  attention  or  remedy — or 
fire  safety  H&S  deficiencies,  add  c. 

Appendix  1  lists  all  H&S  deficiencies 
with  an  "LT"  designation  for  exigent/ 
fire  safety  and  "NLT"  for  non-life 
threatening  deficiencies.  Note  that  these 
designations  only  apply  for  severity 
level  3. 

To  ensure  prompt  correction  of  H&S 
deficiencies,  the  inspector  gives  the 
property  representative  the  list  of  ever)' 
observed  exigent/fire  safety  H&S 
deficiency  before  leaving  the  site.  The 
property  representative  acknowledges 
receipt  of  the  deficiency  report  by 
signature.  The  inspector  also  transmits 
the  deficiency  report  to  HUD  not  later 
than  the  morning  after  completing  the 
inspection.  HUD  sends  all  PHAs  an 
inspection  report  of  the  H&S 
deficiencies  recorded  by  an  inspector. 
These  reports  clearly  show: 

•  The  number  of  H&S  deficiencies 
(exigent/fire  safety  and  non-life 
threatening)  that  the  inspector  observed; 

•  All  observed  smoke  detector 
deficiencies;  and 

•  A  projection  of  the  total  number  of 
H&S  problems  that  the  inspector 
potentially  would  see  in  an  inspection 
of  all  buildings  and  all  units. 

If  there  are  smoke  detector 
deficiencies,  the  physical  condition 
score  will  include  an  asterisk.  However, 
problems  with  smoke  detectors  do  not 
currently  affect  the  overall  score.  When 
there  is  an  asterisk  indicating  the 
property  has  at  least  one  smoke  detector 
deficiency,  that  part  of  the  score  may  be 
identified  as  "risk."  For  example.  '93a, 
risk"  for  93a*  and  "710.  risk"  for  71c*. 

There  are  six  distinct  letter  grade 
combinations:  a.  a*,  b.  b*,  c  and  c*.  For 
example: 


•  A  score  of  90c*  means  that  the 
property  contains  at  least  one  exigent/ 
fire  safety  H&S  deficiency  to  be 
corrected,  including  at  least  one  smoke 
detector  deficiency,  but  is  other^vise  in 
excellent  condition; 

•  A  score  of  55a  means  that  the 
property  is  in  poor  condition,  even 
though  there  are  not  H&S  deficiencies; 
and 

•  A  propertv  in  excellent  physical 
condition  with  no  H&S  deficiencies 
would  have  a  score  of  90a  to  100a. 

6.  Scoring  Process  Elements 

The  physical  condition  scoring 
process  is  based  on  three  elements 
within  a  property; 

•  Inspectable  areas; 

•  Inspectable  items;  and 

•  Observed  deficiencies. 

7.  Scoring  a  Weighted  Averages 

The  score  for  a  proper^'  is  the 
weighted  average  of  area  scores,  with 
the  area  weights  adjusted  to  take  into 
account  how  many  of  an  area's 
inspectable  items  are  actually  present  to 
be  inspected. 

The  area  scores  are  calculated  by 
deriving  weighted  averages  of  sub-area 
scores  over  buildings  or  dwelling  units 
as  appropriate. 

The  sub-area  scores  are  calculated  by 
deducting  points  for  deficiencies,  based 
on  criticality  and  severity  levels.  Points 
are  also  deducted  for  H&S  deficiencies. 
(Sub-area  scores  may  not  be  less  than 
zero.) 

8.  Essential  Weights  and  Levels 

The  process  of  scoring  a  property's 
physical  condition  depends  on  the 
weights,  levels,  and  associated  values  of 
several  quantities: 

•  Weights  for  inspectable  areas; 

•  Weights  for  inspectable  items 
within  areas; 

•  Criticality  levels  and  their 
associated  values  for  the  possible 
deficiencies  within  items  inspected: 

•  Severity  levels  and  their  associated 
values  for  deficiencies;  and 

•  Health  andsafety  deductions 
{exigent/fire  safety  and  non-life 
threatening)  for  site,  buildings,  and 
dwelling  units. 

9.  \ominal  Area  Weights 

A  property's  overall  physical 
condition  score  is  a  weighted  average  of 
area  scores.  For  the  interim  assessment, 
a  property's  score  will  be  derived  from 
the  Dwelling  Units  and  Building 
Systems  scores  only.  As  a  result,  the 
three  other  area  weights  must  be 
redistributed  to  these  two  areas  so  that 
a  property's  score  is  still  based  on  a  100 
point  scale.  Accordingly,  approximate 


area  weights  for  the  area  scores  (i.e., 
Dwelling  Units  and  Building  Systems) 
have  been  modified  as  illustrated  below 
when  Site.  Building  Exterior,  and 
Common  Areas  have  their  nominal  area 
weight  set  to  zero. 


Area 


June  28. 
2000  scor- 
ing notice 

Weight 
(percent) 


Interim  no- 
tice 

Weight 
(percent) 


Site 

Buildiing  Exterior 
Buildings  Sys- 
tems     

Common  Areas 
Dwelling  Units 


15 
15 

20 
IS 

35 


0 
0 

36 
0 

64 


These  weights  are  assigned  if  aJl 
inspectable  items  are  present  for  each 
area  and  for  each  building  and  unit.  All 
of  the  inspectable  items  may  not  be 
present  in  every  inspectable  area.  When 
items  are  missing  in  an  area,  the  area 
weights  are  modified  in  reflect  the 
missing  items  so  they  once  again  add  to 
100%.  This  is  illustrated  in  Item  14. 
Example  3,  below,  where  some 
inspectable  items  are  missing  in  an 
inspectable  area. 

10.  Dwelling  Units  and  Building 
Svstems  Sub-Area  Scores 

For  the  interim  assessment,  property 
scores  will  be  derived  from  area  scores 
from  Dwelling  Units  and  Building 
Svstems  only.  The  area  w^eights  for  Site, 
Building  Exterior,  and  Common  Areas 
will  be  set  to  zero  and  their  respective 
points  redistributed.  The  area  scores 
will  be  derived  from  weighted  averages 
of  "sub-area"  scores,  which  are  the 
Dwelling  Units  and  Building  Systems 
scores  calculated  for  individual 
dwelling  units  and  buildings.  These  are 
the  steps  to  arrive  at  sub-area  scores  for 
a  dwelling  unit  or  building: 

Step  1;  Calculate  an  "initial 
proportionate  score" — the  difference 
between  the  possible  points  for  a 
building  or  a  unit  and  the  deductions 
associated  with  the  deficiencies 
recorded.  The  number  of  possible  points 
is  the  total  of  the  inspectable  item 
weights,  ignoring  the  H&S  item,  for  the 
site,  or  a  building  sub-area,  or  dwelling 
unit. 

Step  2.  Calculate  the  deduction  for  an 
observ^ed  deficiency  by  multiplying  the 
relevant  item  weight  by  the  criticality 
value  and  by  the  severity  value. 

Step  3:  In  a  similar  manner,  reduce 
the  scores  for  any  health  and  safety 
(H&S)  deficiencies  observed,  including 
those  in  the  H&S  item  and  those  in  other 
non-H&S  items.  (The  item  weight  for 
deficiencies  included  in  the  H&S  item  is 
equal  to  the  largest  weight  among  the 
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items  present).  At  this  point,  the  control 
to  prevent  negative  scores  is  applied. 
Thus,  no  one  building  or  unit  may  affect 
an  area  score  more  than  its 
proportionate  share  would  justif\- 
Step  4:  Normalize  the  resulting 
proportionate  scores  to  scores  based  on 
100  points  by  dividing  by  the  total  of 
weights  of  items  present  to  be  inspected, 
not  including  the  H&S  items. 

1 1 .  Area  Scores 

Within  each  area  involving  either 
multiple  buildings  or  units,  the  area 
score  is  weighted  average  of  the 
building  sub-area  scores  or  unit  scores. 
To  calculate  these  weighted  averages, 
follow  these  guidelines: 

Dwelling  Units:  The  area  score  is  the 
weighted  average  of  sub-area  scores  for 
each  unit,  weighted  by  the  total  of  item 
weights  present  to  be  inspected  in  each 
unit. 

Building  Systems:  The  area  score  for 
Building  Systems  is  the  weighted 
average  of  sub-area  scores.  The  weights 
are  the  product  of  the  total  weights  for 
items,  ignoring  the  H&S  item,  inspected 
for  each  building's  building  systems 
times  the  total  number  of  units  for  each 
building.  (Note:  the  total  number  of 
units  is  all  units,  and  not  just  units 
inspected.)  For  most  properties,  all 
buildings  are  inspected.  For  properties 
for  which  buildings  are  sampled,  each 
sampled  building's  weight  is  multiplied 
by  its  "sampling  weight,"  which  is  the 
reciprocal  of  the  probabifity  of  selection 
When  computing  area  scores  for 
Building  Exterior  or  Building  Systems,  a 
number  of  adjustments  are  made  for 
common  buildings  without  units.  When 
computing  the  area  scores  for  Building 
Systems,  there  may  be  special 
considerations  when  there  are  common 
buildings.  (The  term  common  building 
refers  to  any  inspectable  building  that 
contains  no  dwelling  units.)  All 
common  buildings  are  inspected.  In 
those  cases  where  a  sample  is  taken  of 
buildings  with  units,  the  effect  of 
common  buildings  on  the  Building 
Systems  score  should  be  reduced.  This 
reduction  is  accomplished  by 
multiplying  the  weights  for  common 
buildings  by  the  number  of  units  in 
inspected  buildings,  divided  by  the  total 
number  of  units  in  the  propertv.  Also 
for  weighting  purposes,  a  common 
building  is  assigned  the  average  number 
of  units  in  all  buildings,  including  all 
common  buildings  and  all  buildings 
with  units,  whether  inspected  or  not. 
Finally,  to  adjust  for  differences  in  size 
between  common  buildings,  a  common 
building's  weight  is  multiplied  bv  the 
total  weight  of  items  present  to  be 
inspected  for  the  building's  common 
areas. 


12.  Ch'erall  Property  Score 

To  calculate  the  overall  property 
score,  the  normalized  area  weights  are 
applied  to  the  area  scores.  For  the 
interim  assessment,  the  propertv  score 
will  be  derived  from  the  Dwelling  Units 
and  Building  Systems  area  scores  only 
since  the  area  weights  for  Site,  Building 
Exterior,  and  Common  Areas  have  been 
set  to  zero  and  the  points  redistributed. 

13.  Possible  Points 

Normalized  area  weights  reflect  both 
the  initial  weights  and  the  relative 
weights  between  areas  of  inspectable 
items  actually  present.  For  reporting 
purposes,  normalized  weights  are 
presented  as  the  maximum  point 
contributions  for  each  of  the  five 
inspectable  areas.  The  following  items 
are  set  forth  on  each  Physical  Inspection 
Report: 

•  Normalized  weights,  listed  as  the 
"Possible  Points,  "  by  inspectable  area: 

•  The  scores  for  each  inspectable 
area,  listed  as  "Area  Points."  taking  mto 
account  the  points  deducted  for 
obser\'ed  deficiencies; 

•  The  deductions  for  H&S.  listed  as 
"H&S  Deductions."'  associated  with 
each  inspectable  area;  and 

•  The  overall  property  score 

The  physical  Inspection  Report  allows 
the  PHA  to  see  the  magnitude  of  the 
points  lost  by  inspectable  area,  and  the 
impact  on  the  score  of  the  H&S 
deficiencies. 

14  Examples  of  Physical  Condition 
Score  Calculations 

The  physical  inspection  scoring  is 
deficiency  based;  all  properties  start 
with  100  points.  Each  deficiencv 
observed  reduces  the  score  by  an 
amount  dependent  on  the  importance 
and  severity  of  the  deficiency,  the 
number  of  buildings  and  units 
inspected,  the  inspectable  items  actually 
present  to  be  inspected  and  the  relative 
weights  between  inspectable  items  and 
between  insp'K;table  areas 

To  illustrate  how  physical  condition 
scores  are  calculated,  three  examples  are 
provided  below.  These  examples  go 
through  a  number  of  interim  stages  in 
calculating  the  score,  illustrating  how 
sub-area  scores  are  calculated  and  then 
rolled  up  into  area  scores,  and  how  area 
scores  are  combined  to  calculate  the 
overall  property  score  One  particular 
deficiency,  a  leak  in  a  boiler  pump,  is 
carried  through  the  examples  with  the 
end  result  of  causing  a  loss  of  one  and 
one-half  points.  As  will  be  seen,  the 
deduction  starts  out  as  a  percent  of  the 
sub  area  and  then  the  area  score  is 
considerably  decreased  in  the  final 
overall  property  score  since  it  is 


averaged  across  other  sub-areas 
(Building  Systems  in  the  example)  and 
then  averaged  across  the  five  areas 
Although  interim  results  in  the 
examples  are  rounded,  only  the  final 
results  are  rounded  for  actual 
calculations. 

Following  this  section,  another 
example  is  given  specifically  for  public 
housing  properties  to  show  how- 
property  scores  are  rolled  up  into  the 
PHAS  Indicator  #1  score  for  the  PHA  as 
a  whole. 

Example  «1:  This  example  illustrates  how 
the  score  for  a  building  system  sub-arp;  is 
calculated  based  on  the  following  features: 

#13.  Ignoring  the  H&S  item,  the  other  seven 
items  have  a  total  weight  of  100%.  as  shown 
in  Appendix  1.  If  the  building  had  no 
elevator,  an  item  with  a  normal  weight  of 
5%.  then  the  total  item  weight  for  the 
remaining  non-H&S  items  would  be  95%. 
which  is  then  the  base  (95.0  points)  from 
which  deductions  are  made  to  create  the 
"initial  proportionate  score"  as  described, 
above,  under  Sub-Area  Scores 

#lb.  Assume  a  small  leak  was  observed  in 
one  of  the  recirculating  pumps  associated 
with  the  buildings  boiler  system  This  is  the 
deficiency  mentioned,  above,  which  will 
reduce  the  overall  property  score  bv  one  and 
one-half  points.  The  criticality  level  for  this 
deficiency  is  provided  in  Appendix  1  as  a 
■4"'.  which  has  a  value  of  3.0  as  given,  above, 
under  Definitions.  If.  based  on  the  Dictionary 
of  Deficiency  Definitions,  it  is  determined 
that  the  small  leak  is  a  level  1  deficiency, 
then  the  amount  of  points  deducted  is  the 
item  weight  (15.5)  times  the  criticalitv  value 
(3),  times  the  severity  value  (0.25).  which 
equals  11.6  points  for  this  interim  stale  of 
assessment  As  noted  above,  however,  this 
deduction  is  actually  only  one  and  one-half 
points  after  completing  calculation  of  the 
sub-area  score  for  this  building  system,  and 
then  averaging  over  other  building  systems 
and  the  five  areas.  These  changes  in 
deductions  through  the  interim  stages  will  be 
noted  after  each  stage  of  calculation 

•  Ic.  If  this  is  the  only  deficiency  obsen,ed. 
then  the  initial  proportionate  score  for  this 
sub-area  would  be  95. 0-11 .6  or  83.4  points. 

#ld.  .^ddilional  deficiencies  or  H&S 
deficiencies  (calculated  in  the  same  manner) 
would  further  decrease  the  sub-area  score, 
and  if  the  score  dropped  tjelow  zero,  then  it 
would  be  changed  to  zero. 

«le.  The  initial  proportionate  sub-area 
score  is  then  normalized  to  a  100  point  basis 
by  dividing  by  the  total  of  the  non-H&S  item 
weights  (0.95).  which  would  create  the  final 
score  of  (83,4)/(0.95)  =  87.8. 

Note:  Although  ultimately  just  one  and 
one-half  points  is  deducted  from  the  overall 
property  score,  during  the  interim 
assessment,  the  11.6  point  deductions  for  the 
small  boiler  pump  leak  becomes  a  (11.6)/ 
(0.95)  =  12.2  point  deduction  in  this 
buildings  system  sub-area  score. 

Example  #2  This  example  illustrates  how 
the  score  for  an  area  is  calculated  based  on 
the  following  features: 

#2a.  Consider  a  propertv  with  two 
buildings  with  the  following  characteristics: 
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•  Since  both  buildings  were  inspected. 
their  prnbabililv  of  selection  is  both  1.00. 

•  Building  »1  (from  Example  »1.  above): 

—  10  units 
— <t,'vO'\)  of  the  weight  for  the  items  that  were 

present  in  Building  Systems 
— Sampling  weight  is  1  00 
— Building  Systems  siore  i,s  87.8  points 

•  Building  »2: 
—20  units 

—  100"n  of  the  weight  for  the  items  that  were 
present  in  Building  Systems 

— .Sampling  weight  is  1.00 

— Building  Systems  score  is  69.1  points 

•  The  average  percent  of  weight  of  items 
present  is  ((10  units  x  95%)  +  (20  units  x 
100"'.i))':U)  =  98"'.. 

«2l)  The  Builtimg  S\  stems  s(-ore  for  the 
building  ssstem  area  is  the  weighted  ,nerage 
of  the  individual  s(  ores.  Each  Building 
S\  stems  scon-  is  weighted  by  the  following: 
tile  number  ot  units,  the  percent  of  the 
weight  for  items  present  in  the  Building 
Systems,  and  the  sampling  weight. 

#2(..  The  scores  for  buildings  #1  and  #2. 
above,  are  calculated  using  the  following 
formula:  Building  Systems  score  =  sum  of 
[(building  score)  limes  (building  weight 
divided  by  the  sum  of  building  weights)] 

•  Building  #1  weight:  1(10  units)  x  (95% 
weight)  X  l.OOl  =  9.5 

•  Building  #2  weight:  [(20  units)  x  (100% 
u eight)  X  l.OOj  =  20 

•  Total  weight  =  9.5  +  20.  or  29.5 

•  Building  Systems  score 

=  (87.8  points)  X  (9.5/29.5) 
+  (69.1  points)  X  (20/29.5) 
=  28  ■?  +  4r.  8 

Note:  The  interim  12.2  point  sub-area 
iediu  turn  for  the  small  boiler  pump  leak  in 
'lie  sub-area  score  is  a  (12.2)  x  (9.5/29.5)  = 
.i.9  point  deduction  in  the  building  system 
area  score.  The  next  stage  reduces  the 
diilui  tion  to  one  and  one-half  property 

f  y;  :  ;  .'•  «J  This  example  illustrates  how 
thi:  SI uri'  iur  a  property  is  calculated  based 
on  the  following: 

tt^a.  Consider  a  property  with  the 
following  characteristics: 

•  Buildintj  Systems  (from  Example  #2 
aboM'l 

— Score:  75.1  points 

— 9H"(:  of  weight  of  items  present 

—  Nornin.d  weight:  36% 

•  Dwriling  Units: 
— Si  Off.  HO  points 

— H.'i  '..  ot  vseight  of  items  present 

—  \onunal  weight:  64% 

#:}b.  First,  adjust  the  area  weights  for  each 
area.  MultipU  thr  weight  of  items  present  by 
tlie  nominal  weigh'  t  ir  each  area  and  add  the 
total: 

Building  Systems  36  x  98%   =    35.3 

Dwelling  Units  64  x  85%   =    54.4 

Total  =    89.7 

«3c   .Adiu";!  the  area  weights  to 
"norni>ili/e    so  that  th«'\  add  to  100.  Divide 
.-til  li  .luiiisitid  uri:a  weight  by  the  total  and 
iiiulti[)l\  by  100  (this  also  results  in  the 
maxiiDum  possible  points  reported  for  each 
area): 


(35.3/89.7)xlOO   =     39.4 
(54.4/89.7)xl0O    =     60.h 


Building  Sys- 

t(>nis  

Dwelling  Units  .. 

#3d.  Multiply  the  new  "nonmalized" 
weights  bv  the  area  scores,  above,  divide  by 
100.  and  add  the  results: 

Building  .Sys- 
tems   

Dwelling  Units  .. 


39.4  X  75.1  /  100 
60.6  X  80  /  100. 


29.6 
48.5 


Totil  Prop- 
eily  Score 


:•«  1 


NoteiThe  deduction  from  the  Building 
Systems  score  caused  by  the  small  boiler 
pump  leak  in  Building  #1  then  becomes  a 
final  deduction  of  (39.4)  x  (3.9/100)  =  1.5 
points  in  the  overall  property  score.  The  final 
rounded  property  score  would  be  78  points. 

15.  Computing  the  PHAS  Phvsirul 
Condition  Indicator  Score 

Thp  PH.^S  Indicator  #1  score  for  a 
PH.A  ;s  the  weighted  average  of  the 
PH.-\s  individual  properties'  physical 
inspection  scores  adjusted  for  physical 
condition  and  neighborhood 
environment,  where  the  weights  are  the 
number  of  units  in  each  propeily 
divided  bv  the  total  number  of  units  in 
ail  properties  for  the  PHA. 

Example:  Property  1  has  a  score  of  78  and 
has  30  units:  Property  2  has  a  score  of  85  and 
has  20i)  units.  The  score  is  computed  as 
follow^: 

Score 

=  [7$  X  30/(30  -^  200)1  -t-  [85  x  200/(30  -h 

2ap)\ 

=  10(2  -I-  73.9 

=  84.1 

The  PHAS  Indicator  #1  score  is  then 
calcul«ted  by  multiplying  by  0.30  to  obtain 
a  score  ba.sed  on  30  points.  For  this  example, 
the  resulting  score  would  be  25.2  points. 

16.  Examples  of  Sampling  Weights  for 

Buildings 

The  determindtion  uf  which  buildings 
will  b«>  inspected  is  a  two-phase 
j!ro(  ess   In  phase  1  of  the  process,  all 
buildings  that  contain  the  sampled 
dwelling  units  that  will  be  inspected  are 
included  in  the  sampled  buildings  that 
will  be  inspected   (Dwelling  units  are 
samph^d  with  equal  probabilities  at 
random  from  all  buildings.)  When  all 
buildings  on  a  property  are  not  selected 
in  the  building  sample  through  phase  1 . 
phase  2  is  used  to  increase  the  size  of 
the  building  sample  In  phase  2.  the 
additional  buildings  that  are  to  be 
included  in  the  sample  are  selected  with 
equal  probabilities  so  that  the  total 
building  sample  size  is  the  lesser  of 
either  (1)  the  dwelling  unit  sample  size. 
or  (2)  the  number  of  all  buildings. 

To  illustrate  the  process  for  sampling 
buildings,  two  examples  are  provided 
below: 

Exqmpie#l:  This  example  illustrates  a 
property  with  two  buildings  for  whit:h  lioth 
buildings  are  sampled  with  certainty. 


Building  1  has  ten  dwelling  units  and 
building  2  has  20  dwelling  units,  for  a  total 
of  30  dwelling  units.  The  target  dwelling  unit 
sample  size  for  a  property  with  30  dwelling 
units  is  15.  Thus,  the  sampling  ratio  for  this 
property  is  30/15  =  2.  which  means  every 
second  dwelling  unit  will  be  selected.  The 
number  of  residential  buildings  to  be 
inspected  is  the  minimum  of  15  and  2;  thus, 
two  residential  buildings  are  to  be  inspected. 
Since  both  buildings  have  at  least  2  dwelling 
units,  both  buildings  were  selected  in  phase 
1  of  sampling,  phase  2  is  not  invoked.  Both 
buildings  will  then  have  a  selection 
probability  of  1.000  and  a  sampling  weight  of 
1.00 

Example  #2:  This  example  illustrates  a 
property  with  some  buildings  selected  in 
phase  1.  others  selei  ted  in  phase  2.  and  some 
buildings  that  are  not  selected  at  all. 

The  property  is  comprised  of  22  residential 
buildings  Two  buildings  each  have  ten 
dwelling  units  and  20  buildings  are  single- 
family  dwelling  units.  The  property  has  40 
dwelling  units  (2  x  10  -t-  20).  The  target 
sample  size  for  a  property  with  40  dwelling 
units  is  16:  the  sampling  ratio  is  40/16  =  2.5. 
Pursuant  to  protocol  16  residential  buildings 
will  be  inspei:ted  for  this  property. 

In  phase  1  of  sampling,  the  two  buildings 
with  10  dwelling  units  are  selected  with 
(  ertaintv  sine  e  the\  each  have  more  than  2.5 
dwelling  units.  Each  of  the  single-family 
buildings  has  a  1/2.5  =  0.40  probability  of 
phase  1  selection. 

Assume  that  both  large  buildings  and  eight 
of  the  single-family  buildings  (ten  buildings 
in  all)  were  selw  ted  in  phase  1.  This  leaves 
12  single-famiu  buildings  available  for 
selection  in  phase  2.  Since  16  residential 
buildings  are  inspected,  the  sam[)le  often 
buildings  selected  in  phase  1  falls  six 
buildings  short  of  a  full  sample  and  six 
buildings  will  be  selected  in  phase  2.  Since 
phase  2  .sampling  will  select  six  of  the  12 
previously  unselected  buildings,  each 
building  not  selec:ted  in  phase  1  will  have  a 
6  in  12  (0.50)  probabilits  of  selection  in 
phase  2. 

The  probability  of  selection  for  the  two 
large  buildings  is:  .Sampling  probabilitx  = 
1.00  =  (1.00   -    1,00)  X  0  50  =  1.00.  The 
sampling  weights  for  these  buildings  are  1. 
The  single-familv  buildings  each  have  a 
sampling  probability  c:alculated  as  follows: 

Sampling  probability  =  0,40  *  (1  OO  - 
0.40)  ^  0,50)  =  0,70,  The  sampling  weight  of 
selected  single-faniih  buildings  is  1  0.70  = 
1,4;3, 

1  7.  Accessibility  Questions 

The  physical  inspection  will  include 
determining  if:  (1)  There  is  a  wheelchair 
accessible  route  to  and  from  the  main 
ground  floor  entrance  of  the  buildings 
inspected;  (2)  the  main  entrance  for 
every  building  inspected  is  at  least  324  " 
wide,  measured  between  the  door  and 
the  opposite  door  jamb;  (3)  there  is  an 
accessible  route  to  all  exterior  common 
areas:  and  (4)  the  interior  hallways  to  all 
inspected  units  and  common  areas  are 
at  least  36"  wide  for  multistory 
buildings  that  are  inspected.  This  item 
is  not  scored. 


Dated:  .November  19,  2001 

Michael  Liu, 

Assistant  Serretan.-  for  Public  and  Indian 
Housing. 

BILLING  COM  4210-^3-P 
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Nominal 


Inspectabte  Hem 


-r 


T 


Level 


Hem  Weight      Observable  Deficiency 


Criticality 


H&S 


10% 


^Damajed/F  alltng/l^aning 
'Hotes        _____ 
li*5Sing  Sedions 


NLT 


NLT 


NLT 


Grounds 


1250% Erosion/Rutting  Areas 


1?5d%          ^OyefgroiiiffVPenetraling  Vegetabon^ 
1250%  Pondino^Srte  Drainage 


NLT 


Health  &  Safety 


1250%  _Air  QuaWy  -  Sewef  Odor  Detected 


1250% 


1250% 


Aif  Quality  ■J'ragane/Nan^s/MemarwGas  Detected 
Electncal  Hazards  -^uposed  Wires/Open  Panels 


_NLT^ 
LT 


1250% 


1250% 


1250% 
1250% 


EiectncaTHaiards  •  Water  Leaks  on/near  Electrical  Equlpo>en( 

Impropedy  Stored 

CX;tdoors  


FlammaWe  Majenals 
^Gartarge  and  Oebns 


1250% 


1250% 


Hazards 
Hazards 
Hazards 


1250% 

12  50% 


Inteslatjoo 

Infeslatior 


.  C«>er 

Shar^Edges^ 
Ttlpptng 


Insects 

Rats/Mtce.Vermin 


MailtJoxes/PrDject^iaris^ 


1% 


1% 


MarVet  Appeal 


P3it)^ir^llc^JDrv^;tn^^o3^^ 


8% 


d^iltwx  Missing/Damaged 
Stgns  Damaged 


I    X 


LT 


LT 


NLT 


NLT 


NLT 


NLT 


NLT 


NLT 


NLT 


8% 


Graffil 
■Litter 


8^50%  .Cra*s 

8  50%  'Pondayg 

8  50%  Pothole  sA-oose  Material 


Pta^  Aieas  and  E^yprneni .  12  ^0% 


8  50%  Setttefnent/Heaving 


12  50% 


Damaged/Bfofceri  EqLjipmgnt  _ 
Detenoraled  Ptoy  Area  Surtace 


NLT 


12  50% 


Retaining  Wans 


10% 


Brofcen/Damaged  Enclosure-lnadequale  Outside  Storape  Space 
Dar 


Leaning 


Walkways/Steps 


12  50%  lDamaqe<VOt>structcd 


12  50% B^tAerVMissina^  Hand  Railing 


1250% 


"*Cracks/Set1ternenl/vieav»ng^ 
'Spallir»3      ~ 


NLT 


— r 


NLT 


X 


n  mac  MM  ««llc»i  !»»•>  tn  tffDaat 


3  )  TT  «i  tw  l»»il  cntonrl 

4  )  Orty  iev<*  ]  ■  wf^  1°  *1fS  ijjfcjjnog^ 


.a  — 


Nominal 


Inspectable  Hem    •  Hem  Weight  |Obsefvabte  Deficiency 


Doors 


16% 


16% 


16% 


16% 


16% 


16% 


Fire  Escapes 


Damaged  Frarnes/Thrcslxild/LJntets/TfVTi 

Damaged  Hardwrara^odcs 

i Damaged  Surface  (Hotes/Paint^us<in9>Gia«) 
;Oamaged/Miss»<gSc»eerwStomVSecuritYDoor 
lDW!eriOf3led«*ssingCau(kir«ySeals 
|MiMing^x)r ^ 


16% 


16% 


Foundations 


Blocked  EgressA-adders 

JvalMyMHsing  Component^ 


16% 


16% 


Health  and  Safety 


Cracks/Gaps 
""'Spaling/EJ^Ked  Retaf 


J6%_       Electrtcal  Hazards  -  Exposed  Wires/Open  Panels 


1 6%  ;  Electncal  Hazards  -  Water  Leaks  or^^near  E  leOn^^jjuyment 


16% 


16% 


16% 


Ernggency  Fre  Exits    Emergency^ire  Exite  Blo<ate<yOrH;sab>e 
Emergengf  ^jre  Exjte^  Kfeging  Exit  Signs 


Fiamnvable  iUaienals 


16%  |Ga<t)age  and  DePns    Indoors 

lGa(te|ge_and_Debns  ^Outooors 


16% 


16% 


16% 


Jtazafds^Oe>ef_ 
■  ^^"^anls  -  Sharp  Edges 


Walls 


S  )  m  tw  MtS  cdMnn,  Xt  n  non^i»  Ututmij  HkS  tm  a  .Wt  m»trmf, 


t  ta^art/1n  m»«Iy  t<J*^  'P'  ■!»"»«■««  1>tr»a>  <*  nmOy  ) 


3 


16%  ^Hazards  -  Tnpging 


Lighting 


16%  jlnfestatexi- kwecgs 

16%      ~Tnfestation-'Rats\>ice/VefTnir> 


10% 


Roofs 


Broken  Fixtures^ulb 


16% 


J6% 
16% 


16% 


13% 
13% 


Damaged  ChirmeYS 


13%  Missmg^Damaged  Caulk mg/Mofta 


±3% 
13% 


Wmdotvs 


*5tai» 


13%  Broken/Missirig/Cracked  Panes__ 

_13%  Damaged  Silb/Frames/Untelsnjjm 


13% jtoma9ed**«af5^cre«ns 


^MfO-ij'WWeUam'      ' 
Entrance 


13% 

13%_ 
^13%" 


TOPn~lSessiBil(tyTo~ 
Main  Foot  Entrance 


0% 


Peelir<9»fc>ed4  Paini 

Security  Bars  Prevent  Egrgss 


Mar.  Emranct  Less  Than  32'  vVcle 


^Damaged  SoWit&Tascia 
_Dam^ed^enls     _    _ 
__  _Damage<VCIogged  Drains 
^^maged/Tom  Membrane/Missgg^ijaa 


MissingPamaged  Components  from  Downspout/Gutter 
" — ' — "imaged  Shingles  ' 

Crack sAjaps 


MissingPetenoraied  Caujkmg/SeaiVGtetig  Compound 


0% 


Ot>str\x:tec  Of  Missing  ^ccessibiltly  Route 


i  Ont>  levtl  3  »  IWell  IcHiS  O^atnoa 


J  m  t»  HtS  akm  Hit  a  nor>->i^  trMWrmo  H^  »ne  IT  (II,  ntMrma,  B  mo»K'Tr»  »jl«)  ;cjl»Xi  k.  .nm«Oal.  aww-  g  .l»Oy) 


T 
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Nominal 


ln»p»ctab<*  Item 


lfmW»iflht 


Domestic  WMr 


1SS0% 


15S0% 


1550X 


Obsfvabte  D>tic>«ncy 


Ltatelng  Cenlral  Water  Supply" 


CrIticaHty 


MBJJB'iad  awnoq^entlation  Sy«e«Ti_ 


MB«<ng  Pretsure  ReW  Vat»« 


15  50% 


1550% 


lRurt/CoiTo«iononlieatorCa*nn«y 
IWator  Supply  Iroperafcle 


Eledrical  Syitem 


1550% 


1550% 


Btocfced  Acc«s»/1mp»^p«r  Storage 


1550% 


BurrtBraafcer^ 

JEvidanca  o(  LaakVCorosion 


1550% 


1550% 


[Frajwd  WiihiQ 


15.50% 


Tittoing  Breafcaf»/f  uae» 
!  Wssing  Covara 


Elevatan 


5% 


|NolOperaa« 


EffwfgaHCY  Pww 


2% 


2% 


AuxiiaryUBtttylnopBrabte 


foirvUp  Reconfi^toqjmentalon  Not  Avaiable" 


Level 


EjdauM  Systam 


1550% 


tBoorESSBTanTSperatile 


nreProlBCion 


1550% 


1550% 


MeaahtSaMy 


1550% 


MJMingSprtnMerljead 


WMin^ttamaDeiVEiytradExlinguBhart 
Air  Qua«Y  -  MoM  anjla  HiMdaw  Obsarva^ 


H&S 


LT 


NLT 


NLT 


NLT 


NLT 


NLT 


LT 
"TT 


NLT 


■*TT 


NLT 


NLT 


1550% 
1550% 


AfOuaKy  ■  Propannff^an  Gat/MeltOTi  Gas  pgeggl^ 


1550% 


;Af  QuaBy-  Sa<»cr  Odor  Detected 

"HEIectnca*  Hazarrh  ■  Exposed  WTej/OpenPanete_ 


LT 


NLT 


!  X 


15  50%   __    I  Etertical  Hazards  -  Water  Lealison^near  Etectncat  Eqt^amef^ 


15  50% 


^Elevator  -  Tripp«ig 


1550%  En-^rqency  Fte  Exto  -  Efnerflency^re  Exte  BloctcedAJfXisabte 


1550% 


IS.50% 


jEmerjency  Fire  ExHa    Mssing  Erf  Signs 


JFJammatite  Materials    Improptrly  Stored 


15.50%  TGartage  and  Debhs  ■  Indoors 


LT 


LT 


NLT 


LT 


NLT 


NLT 


NLT 


1550% 


HVAC 


1550% 

1550% 
1550% 


1550% 
1550%" 


iGartxage  and  DetxB^  Outdoors 

Hazards  -  Other 

Hazards  ■  Sharp  Ed9es 

Hazards  ■  Tnppng^ 

Intestation  ■  Insects  _ 

Intostation  -  RalVMiceATermin 


NLT 
NLT 


NLT 


NLT 


NLT 


NLT 


1550% 
15  50% 
1550% 


IBoier/Pump  Leafcs 


I  Fuel  Suppty  Leaks 


15  50% 


'JMaaiigned  Cli<rnne)A^er<fation  Sy^a<Ti_ 
Genarat  Rust/CorroAxi 


X 


NLT 


LT 


Sanitary  Syiteffl 


1550% 


BrofceiVljalun^aogBed  P^  or  Drairtt 
massing  Prai^bariout/Mar^iae  Covers 


«g^J»«iJjES3«yr^3CrCm»«<i«i|iy>cati»(N<») 


;  I  n»  mil  i  S^iiy  nw  I 

'  J|-X-«ll 


H»  1^— ■■'I  i^^W  lor  ■  nMoiv  ra<»i*>n    Nomraiiy^l  ■  aQuM  »  ISJ%^ 


4  I  OWy  >»<  1  ■  m^t  ■  H*S  Utatnatt 


-t--- 


NLT 


>  I  »!»» mS  n*»«.  NLT  »  mmfc  twrwa  M4S  ■<  CT  (I«« »ir»— «»ngi  »  i^jttmre  i*mr  |c^"B  >»  imwdl—  ■!— on ar  HWMUr  ) 


Nominal 


Inspectabte  Kwn 


Basenwrt/GarageAi^arpori  | 


Item  Weight 


50% 


50% 


Ot»efvab>e  DeficJency 

,Ce*n6-B>iginB/Buclding 


50% 


50% 


lOang  -  HotesAfasinB  TlesA>aoel«/Cfacta 
_C<sl»ig  -  Peelina/Tteedi  Part 


50% 


50% 


50% 


Cetng  -  Water  StataftVater  OamaQe^MofcyMMew 
.  Doors  ■  Damaged  Fraines/T)TeshoKMJriMt>n; 
^  Doors- Damaged  Hydwarrtjcm 


50% 


50% 
50% 


50% 


!  Damaged  Sunace-Hole«ff'ali«>Ru«linB>G>a»s 
Doors  ■  Damageiwataino  ScreeriTSloraireeQrty  Door 
_Doors  ■  OelBriyale»W>fos«iQ  Seats  (Er>ry  Only) 
^  Doors  ■  Missing  Door 


50% 


^EtoctriM(^JIockedA^e»sJo^liertKai^»* 
Etectrieal  ■  Bumi  Breatters 


50%  Electrical  ■  Evidence ot  Leaks/CorT»iwi 

5  0%  ^Electrical  ■  Frayed  Wring 


50% 


50% 


^  Electricjt  ■  Mssaig  Brealiars 
Electrical  ■  Mssng  Covert 


50%  Floors    BXgwg/BucUfcs 

5.0%  Floors-  Floor  Covering  Damaged 


50% 


50% 


Floors  -  MBSing  FlooringTTes 


Floors  -  Peeing/Needs  Part 


50% 


_50%  Floors-  RotOeterioraled  Sutjioor 

Floors  -  Water  Stains/Waler  DamagalitoWiiaBw 
,  i-V**V  -  Misstig^DamageOnoperatite  FKtoe 

,Outtet»/S«iilctiesA>»er_PWw^MssinygrofciMi 

0  0%  Smol«  DetBCtCT    MssigflnoperatHe 


50% 


50% 


50% 


Stairs  -  Brotie«VMtts«ig  Hand  Rafcip 


50% 


Starv  Bro»eniPamagedi1iiliss»is  Steps 
Wate  ■  Bulging/Budifcig 
Wais    ~ 


50% 


Wats 


50% 


50% 


Damaged 


Damaged/Delei  u  aied  Trim 


Ptelrg/Needs  Part" 


Water  Stare/Water  DamagalnlofcyMMew 


50% Wndoos  ■  Cractieerero*»VMiss»ig  Paies 


50% 


^Wtirtoirs  ^  Damaged  Wndox.  Sa 


50% 


5.0% 


l^i'P'^  ■  MBSwg/Petenorated  Caiaung^S«ats/Glaz»ig  Cowwiund  i 

WbmIibiii   .  Ini  iiiBi  ilila  fll   ii  I         •      -  -  ^ 


50% 


;Windoi»s  ■  inoperaMefftol  Lecliat)te 


50% 


OnelA^yMecharacat 


;  Windows  -  Peetnn^  

'Window  -  Securty  Bars  Prevnl  Eyess 


bleeds  Part 


5  0% 


50% 


Ceang  -  B>ag»ig^uc*inB 


5.0% 


Cefcig  ■  Hotes/Msswo  TIesff'antVCracks 


^0%_ 
50% 

50% 


;Ceang    Peeing/Needs  Part 

-g«*!B^  ^"^  Sfaini/Water  Damag1M(*»MMei» 


50% 


Doors  ■  Damaged  Frames/Threshot^Jraefarrnm 
^Doors  -  Damaged  HardirwrWLoctu 


50% 


50% 


5.0% 


5.0% 


50% 


50% 


Doors  ■  Damaged  Soto*  (Hotes^ainKRualina«3ass) 
Doors  -  Damagedfl«»aing  Soeenreterm^Sectaty  Door 

^Doors  J>«teriorate«»aKBnj^  Sea^^ 
Doors  -  Mcswg  Door 

"Eiecincat    Btocxed  Access  to  EJe^icat  Panal 
Burm  Breakers 


Elecrta 
Electrical 


50% 
50% 
50% 


Electrical 

Electncal 

~Electhcai 


Ev«)eoce  ot  LeatVCorrosan 


50% 


Frayed  Wrng  _ 
Miss»5[Breal(er» 
►tesaig  Ccwers 


5.0% 

_5^0% 

50% 


Floors  -  BtJging/Buclifcig 


Floors  ■  Floor  Covertng  Damagedd 


Floors  -  Wssaig  Flooringmes 


50% 


Floors  -  Peefcig'Needs  Part 


50% 


Floors  ■  Rot/Deteriorated  Subloar 


50% 


Floors    Water  Stains^aler  DamageflntatcyMMeo 


50% 


"ugntng  ■  Miss>VIDamaged>noperat)t»  FaOirt 


Outlets/S«i«ches/Cover  Plates  -  Misstxy'Broker 


Smolte  Detector  ■  Mgsing'lnoperabte 


00% .    . 

5  0%'"  Stars  ■  BroketyMss»i9  Hand  Raang        '^^ 

5  0% Stairs-  BrotierVDamagedrt*ss»ig  Stepa 

■""5  0%  ...--.        -       - 


50% 


Wals    Biagng^Bucttis 


50% 


Wats -Damaged 


50% 


50% 


iWies-Damaged/PeterioratBdTrim 
!walsPe«tn9»lwidiPaini 


50% 


Wats  ■  Water  Staina/Water  OamaQ^i«oldiMMe» 


50% 


Wndows 


5  0% 


,  WndEWS 


50% 


50% 


TWMmn 


50% 


CradteaBre»«n(M«i>^;  Pots 


Damaged  Wintor  Sa 


PMinDMtMto 
SecJ^to^ 


Communay  Reowi 


10  0% 'Cetng-BtigingWucMng 

100% Cetng  -  HdeaaiaMing  Tte»^>aneli/Cf»cts 


>aiitwP»teiici  aaa  CaUfctng/SeHiretelng  Cowyoiwl 


f^ai^^  Egress 
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100% 


10  0% 


Ceiing    PeetiryTJeetfsPart 


10  0%  Doors  ■  Damaged  FrarneVthreViott/UiriM<yTrim^ 

10  0%  DoorV-  DamageO  Hjr»i»afa/Locks 


DOCTS  ■  Oamaged'Suriact  (HotBS/Painl/RiatinQreasij 


^OTS  ;^»magg^»Mig  SaBetVStomVSturty  Door 


X   I    X 


^rors^Delwjoraled/Missing  SejH  (Entry  Orty} 
Doors  ■  MiSS«iB  Door 


10  0% 


10  0% 
10  0% 


TEteOicjl    BtockeO  Access  lo  Eleclncal  Pan«< 
Etectrical  ■  Strt  Bfe>.ers 


10  0% 
10  0% 


.Electrical  ■  Evidenct  d  LeaksJConoaxt 
:  Electrical  ■  Frayed  Wir»ig 


Electical  ■  Masng  BfeaKers 


10  0% Etectrical  ■  Mssirig  Covers 

10  0% /•«"_■  ^''afS^?^?!*?? 

10  0%     Floors  ■  Floor  Cover«<()  DamagecW 


10  0% 
10  0% 


10  0% 


10  0% 


Floors  ■  Mg^ng  Flocring/Ties 

FToorSj  ^^»5^Nee*5_Part 

'Floors  •  Rot/DeienorHed  Subtoor 

FloCTs  ■  Water  Staira^Valar  DamagaMcki/tMdam 


10  0%              HVAC^jteal^ned  OimneyVenUalion  Syttam 
10  0%  'hVAC  -  l>x)perabte 


10  0% 


100% 


HVAC 
HVAC 


l*)ei^A/bra«ng/l.eakrig_ 


100% 


10  0% 


100% 


00% 


100% 


10.0% 


100% 


100% 


ConvectiorVRadianl  Hea«  System  Covera  MJSMngPamaQed : 
'HVAC  -  General  Rmt/Corrosior 

LigWinj^   Utesyij^lDamagecVnoperaMa  Fbcture ^ 

OuBe1s/S»»< Che s/ Covet  PWes    Mosing/Brotien ;_ 

__SnK*r5t«tot_  MBsiryinoperaWe |_ 

'Sta»s  ■  BroliervlMosinj  Harx)  Ra*ng  I 

~Sl«r s  -_Brc*e^ama3e<VMisMiB  Steps l. 

Wi^_^  Bi«9«ig/Bucl*ri9 ^ 

"TWate  ■  Damayx) 


100% [Wafc  ■  Oamaged/Dijteriorated  Trim 

100%  Wafc  -  Peelgy/Needs  PamT 


10.0%  Wafc'^  vvaier  Sia^w j*«  Jjjinaje/MoWrtia*^ 

100%  jwindows  •  Q-arte<l/Bro»erVVtesingL^*l!?_ 

10.0%  wmows    Damaged  Wndow  S« 


10.0% 


10.0% 


100% 


100% 


WSdbivs    MissV^/DgegfateaCaiitingreeateAilaiS^Compoutg" 

■wndbws_-  Inoperabte/Noi  LocKaOle 

Wixlotvs  ■  Peei«iQ/Nee<te  Pair<_  

Wit«toii»s    Security  Bars  PrevenI  Egress 


Daycare 


10  0% 


Cefcig  ■  B<igng<BucM«ig 


10  0%  Cefcig-  Ho»ei*fc«4rig^Ttes/Pane*s/Cfaa^ 

10.0%  Celing  ■  PB»trgff4e«Cls  Part 

10.0%  Icefcig  ■  Water  Stans^alar  Damage/MoxyMMew 


Tirr 


10.0% 


'  Doers  -  Damaged  Frames/TJ»e»lKidrtJr*ett/Tm 


100% 


|Door$  JJamajed  Hardwar^oclu 


10  0% 


boori'^amaegd^Sirtace  (Holes/Pa«tfftustlngAaass) 


10  0% 


Doors  -  Damage<VMcs«ig  Screen/Storm/Securty  Door 


10.0%  "iDoors  ^^>etenorate*itesrij^  Seats  (Ef«ry  Orty) 


100% 


100% 


10  0% 


Doors    Missng  Door 
'Electric*    Blocked  Access  to  Eieclncal  Panel 
Borni  Breakers  


10  0% 


100% 


Eledrcal 
'Electrcai 
'Electrical 


100% 

ioo%" 

"100% 


EvkJenct  of  Lealts/Corroscn 

Frayed  Wrmg 

"EJec&cai    Missing  Bfeakers  

Eleclrcal  Jitesmg  Covers 
jFtoors  -  B«<g«i9/Bijew«ig^ 


NLT 


NLT 


NLT 


NLT 


NLT 


NLT 


LT 


LT 


LT 


LT 


LT 


NLT 


NLT 


ffl.T 


NLT 


TT 


Mafc/CorriOorVSalrf 


NLT 


NLT 


NLT 
NLT 


NLT 


LJ_ 
"LT 


100% 


Floors  ^Ftoor  Covemg  Damagedd 


100% 


-h^' 


_F]j»«jJtesinj^  Floor  jn^Ties^ 


100%  Floors  ^Peeim^eeds  Part 

100%  'PtoTs    Rot/De*enorated  Sobftoor      

100%  ""JFloCTS    Watg  S»amiWatwJ)aiitia9»*Wll(MMB^ 

10 0%  jHVAC  ■  Misaligned  Chmney/Ventiaton  System 

10  0%  ^KVAC    Inoperable 


LT 


10  0% 


J00% 
10.0% 


HVAC  ■  Noisy/Vfcfatjn^  Leaking  , !_ 

HVAC  j^Cgnveciioo'Padiani  Heal  System  Covers  Mgstig/Pamaged .       2_ 

~HVAC  "General  RusiyCorrosior ., ?_ 


100% 


10  0% 


\ighlmg    Missry/IDamaged.  noperable  FMjn 


Oi«etv5««ches.'Cover_  Plates    Masing/Broton 


00% 


100% 


Smoke  Detector    Missinj/TnoperaCle 
Stars  -^ofcen/Missrig^jjaiTdjaihng^ 


LT 

LT 


NLT 


10  0% Jitars -^olKeiVDarBajecWosrig^Ste^ 

"l00%  Wats  ■  Btiging^BoCklng '  ~_ 

10  0%  '^iMs    Damaged 


NLT 


10  0% 


wab .  Damage<vOeteriorated  Trim 


10  0% 
100% 


Wifc  ■  Peeling^Needs  Part 

Wafa    Watg"Sta«s^Valer  Damage/Mold/Mad|j«_ 


10  0% Wlndo>»s  Cfacked/Brofcen^MissinB  Panes ^ 

10  0%  Window  Oamajed  Wrxto*  S«       , ;_ 

100%  'I'^ndows  Missri^Detayraled  CaufciyScai»Aj4atlri9  CowipotjnO  ^ 

10  0%  Twindows  inoperat»le/Noi  LoOiable ^ 


NLT 


NLT 


Hea»iiSa«ety 


100% 


100% 


10  0% 


J^jgjgwiPeelngA^eeA  PaW 
TWridonB  -  Secaa^Bar^  Preveni  Egress 


10.0% 


|Ce«ng-  ButginQ/Buemng 


100% 


100% 


|c«ang  -  Mol»s/M»sino  fjeVPanaHOada 
Cefcig  ■  rtttnjtntetib  Part 


10  0% 


[Ccfci^  -  Water  Stain»AValBr  DamagiAloHWiidi;^ 


Doors 


10  0% 


Doors 


10  0% 


Doors 


100% 


iOoors 


10.0% 


Ooora 


100% 


:Daars 


Damaged  Ffamcimreiheld«Jnlil»n-t»n 


Damaged  I tadwaiartjcta 

Damap»d  Stflace  (HotMff'ainlff^iating) 


DamaoatVMtoirio  ScreerySterin/Searty  Doiir 


f>»««'terat»dn>*«ilno  Saats  (E<»y  Ontyl 


10  0% 


tfcaingDoor 


10  0% 


BeOtat  -  Btodtad  Accets  to  Badncj  Pari 


10  0% 


ElBCIhcalBtmlBrBafcars 


10  0% 


10  0% 


EleOical  -  Evidwice  o<  LeafcVCerToaor 
jBactrtcal  ■  Frayd  Wiino 


100% 


10  0% 


100% 


lElBctrieal  -  >fa»ino  Braaliars 
EUcWeal  •  lyjMinn  Cows  ' 
iPlooaBul9«na/BixttnB~ 


Floor* 


10  0% 


IFloor* 


nocr  Co»winB  Damagadd 


10  0% 


MisaiB  PtoormiyTiBs 


10  0% 


'Ploors  -  Paajnoffluudi  Part 


10  0% 


Plooa-Ro»PaleiiuialB0  5ub«oor 


10  0% 


Ftoors  -  Water  StairsWater  Damao«A«oWiii^ 


iGralH 


100% 


10  0% 


.HVAC-MBa>g>»Bd  ChimneyiVerttation  SyMem 


HVAC  •  li 


10  0% 
100% 


HVAC 


'"°P«^**» 


HVAC 


Nocyrvfcratngajafciny 


100% 


Co'*'»c>io»VRadanl  Meal~Sysmr  Co»«ra  MBSwyPan^a' 

r-mi^i  i'  **      - -—  ^~  — * ■■"*""■» 


10.0% 


10  0% 


HVAC  ■  Generai  RustCorroaig) 

jMateB-  lntninaOamaBed 


10  0%  Ot*et»/Si»»gie*y:ov«r_^tes    Misse^/Brotien 

0  0%  Smoto  Detector .  Mssireyinooar^ile  ~ 


100% 


10.0% 


Smoto  Detector .  t^ssinglnoperatite 
~Stars    Brotteft'fctwing  Har«l  ftalino 


10  0% 


100% 


100% 


100% 


10  0% 
10  0% 
100% 


;  Windooit  -  Damaged  Window  S« 


10  0% 


100% 


10  0% 


100% 


10  0% 


10.0% 


10  0% 


10  0% 
10  0% 
10  0% 


Starv  Brt)fcefVDainag»dfl>lisswg  Steps 


"Wah  ■  BXBing/BucUfcio 


(Wab- Damaged 


Wats  ■  DamagadOateriorated  Trtn 
Wafc  -  Paeft^i/nuwU  Part 


Wafc  ■  Water  Stara/Water  DamagefM(*»Mlde» 


WiKtoes  ■  Detaricraladliifcsing  CaiJmB^Sai^ 


Wrttaw  ■  InopaijUaiWU  LoctiaMB 


Windois  ■  Peefctgitlaedt  Part 


WJndww-Saorty  Bars  Prevar*  Egress 
iPedeAWWheriaar  R»np ^ 


ArQta«y.MoMand>Or>aaawOb«>vd 


Air  OiiMj  ■  Propanaff<an  CasflntagBne  Gat  r>i^trmii 


Air  Qua»y  ■  S—ar  Odor  Detected 


10  0% 


10  0% 


EieOKat  Hazards  -  Enpoaed  Wir»sA3pen  Pals 

g'"c>rica<  Maords"-  Water  Leafa  orVnaa  Electfc^  Equ»mw< 
Emergarcy  Fira  E«*s  -  EmargancyFre  Exts  BtocttetfUiwcaUe 
Emergengr^Fre  Ejflts  -  Mssng  Ext  Spfs'^ 


100% 
10  0% 


10  0% 


Flammattefctatoriab  ■  Irnprtiparly  aored 
Gartageand  Oebns  ■  indooa_ 
Garbage  and  becrg  ■  Outdoors 
iKazards  •  Other 


100% 


100% 


^ljazar*_S»arg^Ed9esr 


100% 


100% 


Klctan 


Hazards  -  Tryping  

I  mtestation  •  Insects" 

jWestaBon-RaMfcttVennir 


100% 


:  Cabinets  -  MBsingPama9ed" 


10  0%  :CaltorA«3-lnooerab>e 

Cefcig    Bt<ging/BucMriQ 


10  0% 

io'o% 


Cefcig  ■  Hotes/Missing  Tlesff>anete/Cfadis 
Cefcig.  Peelingff^eeds  Part 


10  0% 


10  0% 


100% 
10  0% 


iCafcig  -  Water  Stains/Water  Dam»ga>MotiyMWa«» 


.Cotjnlartop».MB»ing^amaged 

Distwoshar/Gartiage  Di»po«al  -  InoperaMe 


i  Doors  -  Damaged  Fram«s/TnresHo»VLinlel»/Trin> 


10  0% 


10  0% 


10  0% 


Doora  -  Damaged  Hardeqrefl^odn 

iDoprs  -  Damaged  Surtace  (Hotes^'aiH^^urtui) 
|Doon  ■  DamagadlMtainB  Sereen^Stcnnreeoaty  Door 


100% 


10  0% 


^Doort-DaterlMjta>Wih»»igSe*(&»yOi«y) 
|Doan  -  Mteiino  Door 


10  0% 


I  Electrical -BtodtwiAccees  to  Bectncal  Panel 


10  0% 


jBeOrieal  ■  Btmt  Breators 


_!0_0%_ 
10  0% 


Bacfciol  -  Evidance  d  Leafca/Cerreaion 
BeeWcal  ■  Frayd  Wi*<t 


,Beclrca«Mi»»ingBrealiers 


I 
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59097 


10  0% 

m)% 

ICON 
10  0% 


10  0% 

"ioo% 


Electtical^Miis«i5  Covefs 

Rangt  Hood/^xtauv  Fans  ■  Excessive  Gfeaseilnopefatte 

Floors  ■  BotgmQ/BucXng 

|Ftaors  ■  Floor  Covgf»ip  DamageM 


10  0% 


10  0% 
10  0% 
10  0% 


10  0% 


Floors^  Msswg  Fkxxtig/Ties 

Ttoors  ■  Pee»inj/Nee<*  Part 

FtooiT  ■  RotA>terwj«ed  SobltoOT 

^tojrs^  Water  SlainsAW Her  Dwruge/MoWASdew 

:GFi  -  InopefaMe  ^ '_ 

_jhfi^^Mtsal5rea  c*imneyveraaton  Sy^wn 

IHVAC 


100% 


100% 


.  Ifx)peratxe 


HVAC  -  NoejA'ta-attgrt.eatdnj^ 


10  0% 


HVAC    Conv«ctiCTVRa(»anl  H«at  Sy»te<n  Ccwefs  MsrtiB/Pamagad 
>fi/AC  -  Genera*  RustfCorroson 


100%  louMets/Swilcfies/Coyy  PWes  -  Masm^Brofcen 


100%  PlumtwTB  -  Ctoflged  Drams 

10.0%  JpyT*«ijjj.eatirng  F»ucet/F^s^ 


100%  !  Range/Stove  .  Mosirg^jmajeil'lnoferaWe 


10.0% 


100% 


10  0% 


"[Range  Hood^ihauil  F^    licessjve  Greasaflnopanbte 
iRetrigeralor    DamagecHnoperaWe 
Oama^^cVMissing 


Sr* 


00%  *Smc*e  Detector  -  Mttsmg/lnoperabte 

"IomT         _]Slars    Brc*e«VMrss»i9  Hand  Raling 

Stars   BrokefVOamap^Kt^tesnj  Steps 
Aals  -  Bt^gcy^kicking 
Damajed 


10  0% 


100% 


10  0% 


100% 


10.0% 


Wals  ^  _ 

Wals    Damaged/Delerioratea  Tnm 
"Wals  •  Peeimg/Nee*  Part 


Yoq% Wa«s  -  Water  Suj^AValer  Damage-'Moldfl  lld»w 


Laundry  Room 


100%  "|w«ido»»s ^acked.Brc*efVMissng  Panes 

10  0%  'wnJows  ■  Damaged  WrxJow  S*  

"t  100%  W«xJO««     Missing/Deteriorated  CauH.inc>^a>sAjtelrn COWpOUnJ 

"T  100%  Windows     inooeraMe.No<  Lockaote 

-^  1C  0%  'Wribows    PeefcryNeeds  Part 

'  Wb%  'Wrigpiys     Secvirty  SarsTVevem Tgres 

100%  Icetng-BUging/Buckling 


10  0%  IC€«n9  -  Ho^Atesing  tles/Panels/C>act.s 

10.0%  CeBng".  Peeknj'Neads  Part 

10.0%  Cetng  iJWater  Staitw-Watw  Damage/MokVMidew 

fO.0%  ^bows  .^arna9ed^Frames.Ttireshoid/LrtetsAnm 


100% 


boors    Damaged  Hardware/Locks 


100% ^oors  ■  Damajed  Sylac'e  (ljolesff>art/Rus«rB) 


~l0.0%  Doors  •  Damaged^fcsing  Scr een/SlorTn/S>o»ty  Ooof 

JO.0% ; Doors  ■  Oetenorate«Miss|ng  Seals  (EmfyOrty) 

10^0% Doors    Mosaig^Ooor 


10 0%  Dryer  Vent  ■MssJigjbamaged'inopefaOle 

10.0%  Eleclncji  -^lociied  Access  lo  Elect)  cat  ~ 

10.0%  'Eleclnca*  ■  Burnt  Brealters 


J0  0% 

J  0^0% 
10  0% 


10  0% 


10  0% 


_10fl%_ 
100% 


"Tod% 


Elec«icat 

'Elec*ica( 
'Etectncat 
'Electrcat 
*Eiect/ca( 
"Florxs 

Fkx»5 

Floors 

Floors 

Floors 
iFloors 


Evidence^ o(  LeakvCcrujsion 

Frayed  Wrng 

Mrssmg  Brealiers 

Missng  C^j.ers 

Botgmg/Bockhng 
FkMr  Covering  bamagedd 
Missny  FioorngT^es 
Peetm^'Neeili  '^art 
Rot/Detetorated  SoOSoor 


<00%  i^Floors    Water  Sla«is/Wa<ef  Damage'Moiil'Midew 

100%  GFi    Inoperable 

~100%             "hvAC  ■  MisaligfieO  Dumney'. en(*aiion  System 
~10.0% >^VAC     lnoperaeie_ 

10  0% 'HVAC    Norsyybratmg/leal'ing 


10.0% 


10  0% 


100% 


100% 
00%"" 


2001 


100% 


100% 


10  0% 


100% 


100% 


100% 


10.0%  'walsWater  Stans/VV ater  Damage/VtokyMidexK 

100% Wmdows    Cracke*Brokerv^*ss«ig  Panes 

10.0% 'windows  -  Damaged  W«idc»«  S* _^ 

100%  "Wndows    MaMijCette^orated  Caulkro^SwteAaa^  Conipound  , 

10.0% Wndows  ■  Inoperabte/I^ot  Lockable 

10  0% Windows    Peelirigiffjeeds  Part 

10  0%  Endows  ^Securty  BarsPreverJ  Egress 


"mvaC    Convectior/Radiant  Heai  S^sie^i  Covers  Mosn^/Damajed^ 

'kv/aC    General  R,«lCorrosior , 

^igidng    Missing  lOa-nageaTOperjDie  Fgii^e 
'Oulleiv'S»»ilchesCo.e'  Plates    Missm^Broken 
"S-'CWe  Deleclw     Missing. l.-ope'aDio 

Stars    ^rokervViSSmg  Ha-xl  Ra<ng      

Sia«5   Bfoken/Damagedi^issing  Steps 

Wals    Bolging'BucHing  

Wals    Damaged  

Wals    Damajed.'Oetenorated  trim 
^Wais  -  Peeling><e«ds  Part 


5jO% 
5  0% 


50% 


50% 


so% 


50% 


50% 


5.0% 


50% 


50% 


_J>«mg  -  Holes/Missing  Tles'PaneiVCfacks 
Celioj    Peelmj/Kleeds  Part 
Celnj    Water  Slara/Walw  barnage/WJiiaaiifclew       ' 

I???*--?*^!!^??*^  Hjrtfware/Locks    _  [ 

~Doors  ■  Damaged  Strtace  (Motes/Pjirt/Ru^^)  _   

Doors    Oarnagedi^tesng  Scr«eryS»onTVSecirty"Door 
Doors  ■  6e«eror3»ed/Vtes»ig  Sea<s  (Er*j  Oi^) 
Doors _»*ss5g  Door  '     ~  ' 

Eieclncal    BtocKed  Access  to  Eiectncal  Panel 


50% 


50% 


Etedrical 
'Eieclncal 


Buml  Breakers 

EvOence  ol  LeakiiCorrosion 


50% EleCtiCJl    Frayed  Wmj      

5  0%  ^^Elecmcal    Missjr^^^Breakers 

50% Eleclfcal  ■  JUgsng  Coirers    ' 

5  0%  Floors-  BiigwiQ/Bucklwg 


t 


50% Floors  ■  Floor  Covenng  Dama9e«ld_ 

50%  Floors  -  MssOTg  F1oorin»Tites 

50% ^1?°'?  •  Peel«i9*leeds  Part  ^ 

5.0%  "Floors    RofOetenxated  Subfloor 


NLT 


NLT 


NLT 


NLT 


NLT 


LT 


IT 


50% 


50% 


^Floors    Wa«er  Stans.'Waler  Damjge/MoldliiMdew 


HVAC 


50% 


_5,0%_ 
5.0% 


HVAC 

JKVAC 

HVAC 


Misatgned  ClwnnejA'entlahon  System 

Inoperable 

Stacy  Vtratrytealung 


--t- 


LT 


50% 
"S.0% 


50% 


00% 


5.0% 


50% 


50% 


_50%_ 
50% 


ConvectcrVRadiar*  Heal  Svsier-  Covers  Missng/Darrvaged 
^HVAC    General  Rust/Corrc»or  ~^ 

Ligfmg  ■  Miss»vlDamage<Vnop«fabte_Forture 
I>jtlets/Sw«cries'Cover  Plates  ■  fctesno/Broken 
Smoke  Detector  .  Mrs singAnoper able 
^Sta»s  ■  BrokerVMssng  Hand  Rafcig""  ; 

Stars-  BrokervT)amage<VMrssing  Steps 

Wals    Bolgng'Bockiroj  |~ 

Damaged 


LT 


TirT 


LT 
NLT 


NLT 


50% 


Wals 
'wais 

Twais 


X  ' 


50% 


5.0% 


Damaged'Detercraied  Tnm 

PeelfngXeeds  Parol 

Water  Starts.'Waie'   Damage/MotaHtWdciiir 


50% 


5.0% 


CJackecyBrokeTWtesan)  Pi 
Damaged  Wndow  Si 


Oflice 


J^0%_ 

50% 


50% 


50% 
50% 


50% 


5.0% 


Wals 

^Wndows 
Wndows 

Twindows  -^Assing/T>«eriors«ed  CatAn^/Se^Glazng  Con^ourd", 
Windows    lnoperabte/No(  Lockaae'  -      ^      +. 

|w«idows    PM«i9,''*e?<*5  Part  * 

Winfews    5ecjTty"Bars~Prevenfggffss 

^C«*n9  _Bil5ir5'BuckJrx)  

Ceims  -^loies^sBij  tieiy^anrtsOaA* 

jCefcig    Peeloj/Needs  Part  

jCeIng    Water  Stams/Waler  Damaje/Mo*l>«dew_ 
IDoors  •_Dary«ged^r_arTievThresfiokvLrlets.'Tr»Ti^ 


dJL 


NLT 


NIT 


■+- 


5.0% 


5.0% 


Dock- Damaged  l-lardwar»l.ocki 


444- 


NLT 


Ooor»  •  Damaged  Sirface  j  Motes/Part/Rustrij ) 


5.0% 


fOoorj- 
Doors 


50% 


5.0% 


50% Doors    Mis sng  Door 

Eieci-ca' 
Electrc» 
Eiectncal 
_E_tectrcai 
Eleclrcai 


DarnagettWissnj  ScreerVSlorrrVSecunty  Door 
DeteroratedMissing  Seals  JEntry  Or»y) 


I    X 


isr 


50% 
50%" 

5  0%' 


50% 


.Etectrc* 


50% 


50% 


~lFl00r 
IFibors 


Blocked  Access  lo  Eiectrcal  Panel 

Burm  Breakers 

E/iOence  o*  ,.eaks.'CorTosor 

FfayedWfng 

ktesmg  Breate's 

Mrssmg  Covers "^ 


NLT 


NLT 


_X 

X 

x" 


NLT 


LT 


Bmgmg/Bucklmg 


LT 


50% 


50% 


50% 


_  '^kxir  Covering  DamjgeOd  

JFIoof s  Missmj  Floorn^T  ies 
Floors  -  Peeim^'Needs  Part" 
Fk»rs    RoiDeteriorated  Subltoor 


50% 


5^_ 
50% 


50% 


50% 


5.0% 


Floors 

HVAC  ■ 
HVAC 
HVAC] 
HVAC- 

i-fvXc 


Aaler  StansWater  Damage 'Moia'Mldew  2 

Misaligned  C'wiTey'Ventilalion  System  5" 

InoperaWe  5 

Norst'VtKai'fxjlpa'inj  "'  4"' 

Convecion'Radiam  i->eai  Syste*-  Covers  MissmgTJamaged  2~ 

General  RusfCorrosor  2" 


LT 


5.0% 


50% 


00% 


Lghtmj^  Mis sing/lDamage<Vnoper able  Fp*« 
'buOets/Switches'Cover  Plates 
Smoke  Detector 


50% 


Missng'Bro*«n_ 
MissmglnoperaMe 


LT 


50% 


50% 


Slari  -  Broken/Mttsmg  Hand  Ralmg        

Slarj-^j*e<VDamaji^/WlBimg  Steps '_ 

'Wals    "        ' 


LT 


50% 


50% 


S.0% 


5.0% 


■  Btigmg/BucMmg 


•cr 


tW^afa  ■  Damaged 


Wats  -^amaged'Detenorated  Tnm 
Wate    Pealmg/NeedsPart 


5  0% 
50% 


Wa§s^  Water  Starg/Water  Damage/MaidMMNr 
Wm*ws-  -  -  -  - 

Wmdows- 


-  Cracked/BrokerVM^mg  Panes 

-  Damaged' WmdowSa 


NLT 
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Ottief  ConwTiuniy  Spaces 


5  0%^ VVintkxre  ■  Maiirg/p^enxMfSiCatMrigrSeati/Gtazing  Compound  ; 

5.0%  "»Vrbowslnopar3t)te»to<Hx*jbte  ^       ^  ^ 

50% 'w»xto»s    Peefcyt^e*  Part  

5  0%  "WindoWs  -  Sccuty^Bars  PreveniTgrMS 


5  0%  (^^fi^   8*^'"9?y?!*9 

5  0%  C>*r^    HoteiAAaing  TTteVPanetVCfaclis 

50% *Ce*ng  ^  Pe«<«i9/He«3»  Paint  

50%  ^ Ci«*n5 '  Water  Slans/WatBf  DamagBliilofcVMIdew 

50% "poors  -  Damaged  Frame vTlires*«fci/Un>eK/Tfim 

5  0%  Doas  ■  Datniysa  Hartfurare/toOs 


50% iDoort-  Damaged  Sirface  (Hotes/Part/RmMng) 


50% 


Doofs-  DamajescVMRsmg  Screen/^torm/Searty  Oocr 


5  0%  Ibocrs  -  Detenorated/Mganq  Seab  (irtr/ Or*/) 

50% I  Doors  ■  MissngDocr 

5.0%  'Electrical-  Btort^Vcess  to  Electrical"  Panel 

S.0%  ^EtecbTcal  ■  Burm  Breakers 

Eviderce  of  LeakiKiOTOian 

Frayed  Wnnj 

Mnsnj  Breakers 
5.0%  Electncal    Missmg' Covers 


_±0%_ 
50% 


50% 


Electncal 
ElBCtrxal 


50% 


50% 


50% 


50% 


50% 


Electrcal 
'Eledncai 

Floors  ■  Bulqing/BucUrn 
Ooors  ■  Floor  Covering  Damagedd 
Floors    Missng  Fioonn^les 
Floors    Peeing/Needs  Part 
TSoors    Rol/belernrated  Stibioor 


5.0% 


50% 


^Floors  -  Water  SUms/VVater  D»na9e/Mot*VI»dew 


50% 


HVAC  -  Misaligned  awT>neY^'er<iation  Systei 
"hvaC  •  Inoperable 


5  0%  ^<VAC  -  Noey^^a)rat■n9^ea^lin9 

5CI%  *^*^-  ConvectKKVRadtarl  Heal  System  Covers  Misting/Damaged | 

5.0%  'hvAC    General  Rusi7Con-o»ion  _    ^ ' '_ j_ 

50%  L^Mrij    Missn^Oamaged/noperatile  Fitture 

50%  Ounets/Sw(lcfiesA>3ver  Plates    Missng/Broken^ 

00%  Smoke  Detector  JAssng/lnogerabte 

50%  Sla«s  -  BrokervMissig  Hand  RateTj 

~50%  " Slats-  Brolieri/Dam39e<yMpsng  Steps 

5  0%  ^ais    But9«yBucWin9^ 
'''Wals  -  Damaged 


_50%_ 
50%^ 
50% 


50% 


50% ]W»idows    aacke<VBroken^MBS»ig  Par»» 

5  0%  WnOo»ifS  -  Darriaged  Window  S« 


50% 
"50%" 


50% 


50% 


IWndows  -  Oeelina^4eeds  Part 
iWJndomrs    ^ec  jTy"Bar»  Preveii  Egress 


Wats  -  Damaged/Detehprated  Trim 
Iwais  ;  Pee*ngff4eeds  ^nL_ 
Wats'    Water  StaraWalw  DamageflnloliWdeiiK 


,  Wir^OMrsj  MissngPetTiorated  CautingrSeafa/Glanng  Compound 
~[windo»rs    inoperable/Not  Lockatte^ 


P*off>orctyBalcor5 


5  0% 
5^ 
5  0% 

50% 


50% 


5q%_ 

"5"0%_ 
_5d% 

J  6% 

50% 


S.0% 


50% 


50% 


5jr% 
50% 
50% 


BafciSMr/Sde  RaAngs  ^Damaged 
^Ceiing    Btigrig/Buckfng 
J>hng  -  HotesA>ss»iB  T>es/Pane>sA>acta 
~C«*ng  -  Pe«lrig/Needs_Part 
'Ceding    Water  Stans/^Alater  Damage/Motd/MMaw 

poors    Damaged  FranivThrMhotdrt-rtels/TTm 

Doors    Damaged  Mardware^ocks 
"^Doors    Damaged  Surface  (HoieVPart/Rustrg)^ 

Doors  -  Oamagedrtidisscig  Scf  eerVStorm/Securty  Ooof 

Doors  ■  Detenorate<V»*«5«ig  Seals  lEitr,  Orty) 

Doors  -  ktesmg  Door 

'Elecnci    Biociied  Actxss  to  Electrical  Panel 
^Electrcal    Bt*n«  Bteskiii  

Electrcal    EvKlence  otJ-eaks/Comnion 
'Electrcal    Frayed  wing 


lEIectncal    Missng  Breakers 
I  Electncal    Missmg  Covers 
5-0%  ""Ttoors^Bokgog/Bucklir^ 

50% ^kxxs    Floor  Cover mgJJamagedd 

~5  0%  .Floors  -  Missng  FioorngTles 

50% iFkxrs    Peet«ig/Meeds  Part       "" 

50%  iFJoixs    Rot/beterorated  Subfloor 


50% 


[Floors    Water  Slams/Water  Dantagei1>lold/1>Md»»» 


_50% lLigtit»ig  ■  Mss«<gftOamage<Vnopera6te  FoUure 

50% Outtets/Swltetics/Covef  Plates  -  Missing^oken 

50% ^ Stairs  -  Brofce(V»*ss«ig  Hand  Ra*ng 

J  d%" iStairs-"  Broken^Oanugad/MssingS^t 

5  0%      "       Wab  -  Bulging/Buddinj 


50% 
50% 


50% 
_5(>% 
_SO%J 

50% 


Wafa    Damaged 
'wals  -  DamagediOetenorated  Trim 


^Wafc  -  Pe«ling»le«ds  Part 


iWalls    Water  Sta«»/Water  Oamage^XoMIMMwr 
Wntows  -  Cracked/Broken/Mlssmg  Panes 
"!"Wndoii>s  -  Damaged  W«iiao»»  SM 
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Pools  and  Related 


Restrooms/Pod  Stnictires 


StructirJ 


50%_  Wndows    Mos«i9/0etenorated  Caiiung'SealVGIazr^  Compound 

SON  Vnndows  •  Irioperable/Ncii  Lockabte 

S  OS  WmOcBrvs    Peehngfl'^eeds  Paint 

5  0^. Winab»»s    Security'RarrPreven' Egress 


'^ — ~^^^^^^      : 


50%^ 
5  0% 


Fencing  -  DamagetVNot 
'PiOrftok  Operionai"" 


TT" 


5  0% 
_5  0% 
"50% 


Cal  tor  A«)  -  Inoperable 

Ce*ng-  Butgmg^BuckJmg   

,Ce«ng  ■  HolesAteswg  Ttes/Pantli/Cfacto 


50% 


50% 


Ce*ng  -  Peelng^^ceds  Pa««  

Cefcij  -  Wate  Stains'WW^Br  Oamage/uaaWMet* 

*Ooars  ■_  Damaged  FrameVTtTesnota^jrtets/Trim 

^  Doors  -Damaged  Har»r»are/U)Cks 
Doors  - 


50% 


■  Damaged  Sirtace  |Hoies/Part/Rustng) 


Door^  -  Damaged/Mrssing  So-eerVStorm/Sectfty  Door 


5^% lO??'^  DeterorateaiMtissgig  Seals  (Entry  Or*)0 

50% Doors  -  MBsng  Door 

50% ^Eleancal  -"Bkxked"*icess  to  Electrcal  P»iel 

5  0%  ~[  Electncal  ■  Borr*^  Breakers 

Electncal  -  E  vOence  o(  Leaks/Corrosion 

Electtical    Frayed  Wrng  

Electxal    Missng  Breakers 

Electncal  -  Missng  Covers 


X   I    X 


X   i    X 


NLT 


l^ 


NLT 


50% 


50% 
50%_ 
'50% 


50% 


50% 


50% 


50% 


5.0% 


NLT 
NLT 


NLT 


LT 


Fk»rs^  ajgngSucklng  

Floors  ■  Floor  Cover  ng  Damagettd 
Ftoors^   Missng  f  xx,rng/Tile»_ 

Flocrs  ■  " 

Floors 


LT 


JLaJL 


Peelng'Needs  Pair«_ 
Rol/Oeteroraieo  SubAoor 


_l_ 


S.0% 


50% 


50%_ 

50% 

5'0% 

5^0%' 

5.0%" 

50%' 


Fkxjrs    WatpfSlans-Water  Damaga/lwloKVMMBw 

GfT:  VroperaOle  '"         

l^^^i  -  ^tealgned  CnmneyWenllrton  System ___^___ 

HVAC.  Irmperatile  _        _   _ 

"hvAC  ■  NosyVtoratng/Leakng  '     " 

^HVAC  -  ConvectiorVRadi*«Heat  System  Covers  iMfesng/Damaged 

"^AC  ■  General  RusL'Corrosion 


HCT 


50% 


50% 
50% 
00% 


__Lava«orj  Sir*_  Damagedr'Missng 
Ughlng    MBsng/IDamagetVnoperabte  Ptrtjre 
OuaetVSwiictie VCover  Plates    Mssng/Broken 

i  Plumtmg  .  Clogged  Df  ans 

^[piuTibing  -  Leaknj  Faucet/Pyes 
Restroom  Catmet  ^ " 


Damagedtiteslng 


5  0% 
50% 


Smoke  Detector    Mssng/lnoperaMt 
SnowerTub    Damaged/Missng 
i Stars  ■  BrokerVl^sng  HandRalinj 


50% Si ^s-  BrokertPamageiyiitesng  Sleps~ 

5  0% "VertiatKuVExtMusI  System  .  inoperable^ 

5  0%  ^Wals    Butgng^Bu^Oin^ 


NLT 


LT 


NLT 


NLT 


LT 


NLT 


X    ' 


"nlT 


T-r 


DamagerVDetenorated  Trim 
Peehy^ieeds  Part 


Waler  Stans-^Vater  P»mag^Moll>MWwr 


50% 


Water  Oosetn'ofet  -  OamagetfOoggoWilBsinB 

WnOowfs  .  Crack.eil'BfokerVMBsing  Panes 

Damaged  Wndow  Si 

Missng/beleriorated  CaufcinjK^SeatsAStazng  Compound' 

inoperabie/Not  Lockable '_ 

Peeling/Needs  Paim  '  

Securty'Bars  Prevert  Egress 

Cefcig  •_Byf9«5?ycWmg^ 

Ceing"  i-lol»Miss»5  Tles/Panels/C>acjrs" 
[Cejtingj^ Peekng^Needs  Part  ^ 

Ceing    Water  SlansWater  bamagalAAyMMMr 
iDoors 


X 

TT 


NLT 
~NLt' 


50% 


J0%^ 
50% 

■_5_g% 

50% 

50% 


Damaged  FramesThresnoki'lnietvTrin 
Damaged  Kar  0*  are/L  ocks 


50% 


^0% 
50% 

J0% 
5  0% 


:  Doors 

jPoors  -  Damaged^ Sorlace  (Holev'Paint'Rijstjg;   _    

J  Doors  -  bamagecVMissng  Screeft'Storrrv'Searty  Door 
Doors    Deieroraled.'Missng  SeaJTlEnlry  Onty) 
Doors    Mssng  Door     _ 
^lecinc*  -flocked  Access  to  Elechci"^>i»l "  ~ 
Electncal  ■ 
Elec«ui. 


NLT 


NLT 


■  Btfnl  Breakers  

.  Evidence  of  Leaks/Corrosion 


Electncal  -  Frayd  Wiring 
^Electrical  -  Missing  Breakers 
'Electncal  -  Mss«ig  Covers 


X   I    X 


NLT 

■nlT" 


NLT 


LT 


-l^- 


LT 


50% 
50% 


;  Floors -Biigitg^BuctanB 


50% 
50% 
50% 


Floors  -  Floor  Covfing  Damagedd 
Floors  -  lyfcssng  Floonng/Ties 
""TToots  ■  P»«ingff<»eds  Part 


Floon-  RotOeleriorated  SubNoor 


50% 
5  0%' 


Floors  ■  Water  Stains/Water  Damaga^loia^iaae* 
iHVAC  ■  M»at<»ned  Chwnney^ertiation  System 
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50% 

HVAC  ■  Inoperabte 

5 

"  "I 

X 

1 

50% 

HVAC  ■  Noo/Viiratingi^eaking 

4 

X             1         , 

50% 

'  HVAC  -  ConvectiorVRadianI  Heal  System  Covers  Mssn9/Damaged 

2 

1    X    , 

5.0% 

HVAC  •  Gwmnt  Rusl/Corosoi 

2 

X   ^ 

X 

X 

50% 

LJgning  •  Mssing/IOamayed/noperabte  Fbrture 

4 

X 

X 

50% 

Oullets/S««<che«/Cov«r  Plates  -  Mssing/Broken 

3 

X 

X 

LT 

00% 

Smoke  DeMctor .  Mssinvlnoperafcte 

5 

i 

X 

LT 

50% 

Stairs  -  BrokenMssing  Hand  Raiing 

3 

X 

NLT 

50% 

iSttrs- BrokerVDamagedftSssmg  Steps 

3 

X 

NLT 

50% 

'Wals  ■  Btigine«ucUng 

4 

X 

t                50% 

!wals-Dafna0ed 

3 

X 

X 

X 

!                50% 

'  WHS  -  Dantaged^Oelernraled  Trim 

1 

X 

« 

X 

50% 

iWals  -  Peeino/Needs  Part 

1 

X 

X 

5.0% 

jWals  -  Water  StainsAWaler  Oamaga/McAVMUew 

2 

X 

X 

X 

5.0% 

Windows  -  Cncfced/Broten/Mesing  Panes 

3 

X 

X 

NLT 

50% 

Wnlows  .  Damaged  W«idow  S« 

4 

X 

X 

50% 

5 

X 

X 

1               S.0% 

^indows    Inoperabte/Nol  LockaWe 

3 

X 

X 

'•-T 

1               5.0% 

Wndows  ■  PeofcigjNeeds  Part 

1 

X 

50% 

'windoiws  ■  Securty  Bars  Prever*  Egress 

5 

1— , 

X 

LT 

Trasn  Colection  Ar&as                        S  0% 

Omles  -  Damagedlktesing  Components 

3 

X 

Hat*ari                                           00% 

MiithStory  BuUng  Haiwoyi'Common  Areas  Less  Than  X'  Wde 

5 

X 

Common  Areas                                   0  0% 

Routes  Obslrucled  or  lnaccesst*e  te  WTieefchar 

5 

X 

Xl*r  M  to  \rr^  ccunn  m^atm  Xich  »v<a  art  Wrjnw 

t  )  Or»y  *>•■  1  a  apcHa  «>  K*S  MfcMiTJtt 

1 

5  i  m  »■  Mis  a*»t«i  >«.T  a  rnx-Mr  miwnaig 

M4S  jno  .  •  iW«  m»vw^    ^  uigsn^T  i^tty  ,iJ»ng  to  •r«rwOul«  jntmon  at  mmti. 

l_, 

1 

\ 
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Appendix  1 


Item  Weights  and  Criticality  Levels 
Area:  UnH 


Nominal 


Inspectabte  Hem 


Item  Weight       Observable  Deficiency 


BathroofTi 


150% 


-11????^???  Catxoet;  -  Oamagea^issir<g 


CfWicality 


Level 
1       2       3 


H&S 


150% Lavatory  Sink    DamagetVMrssing     

150%  Plumtung    Ctopyed  Draim  ' 

IS.0%  PlumUng  -  Leakinj  FaucevT'ipes  _____ 

15.0%  Showrer/Ti*  -DamagedAAssirij 


150% 


^Ventilattoo/Exhausl^yslefn  -  tnoperabte 


NLT 
NLT 


X    I    X 


NLT 
NLT 


150% 


2  0% 


Water  C>osel/T  oilei 
tnoperabte 


DamageaOoQgetVMtssg^ 


4  0%  ButginyBuckbng 

*  0%  Hotes/Missing  Tiies/Paneis^Cracks 


40% 


40% 


^eekn^teeds  Paio( 
i^aler  Sumi' 


Doors 


ams-Vi/ater  garaoe^fckyMitdew 


4  51<. 


45% 


45% 


4  5% 


4  5% 


Darna9M_FrarnevT7wiesfX)kl/Liritels<TnrTi 
Damaged  J^^rd¥v^ro/V  ocks 
C^maged  Surface  ^  Hotes^aint/RustKig/Gtass 
Damaged^Missmg  ScreerVSlonry'Secunty  Door 

Detenorated/Mtssjr>j  Seals  (Entry  Onty) 

MissmgTVxy  


NLT 


NIT 


Electrical  Sy^em 


10  0%  BkDcked  Access  lo  Eiectncal  Panei 

10  0% ^Bjmi  Breakers 

100% E viderx^  o(  Leaks^Corrosion 

10  0% Erayred  VVnn^  

100% GEI     InoperaWe  _] 

100% MissingBreakers.'Euses 

10  0% kSssingCovers 


NlT 


NLT 


NLT 


IT 


Floors 


40%" 


4.0% 
^"0%_ 

40% 


Bolg<r>g/&DCi<ling 

Fkiv  Covennj  Darna^e 

Missing  Fioonr^g  Tiles  

Peeko^'Needs  Pairw        ^^^_^_ 

__RoyDeienofaieci  Svjbftoof 
Water  Stains.'Wateitlamage/MokVMitdew 


&  SateN 


1  s  0\ 
150% 


150% 


15  0% 


_15_p%_ 

150% 

15.0% 


150%^ 

".15  0\ 
150% 


150% 


15  0% 


15  0% 

150% 


Air  Oualifv    Mold  an*or  MiWew  Observed 

Air  Ouakt^    §f?^"??91_2®i?51*5.  

^Ajr  OuaWty.  PropancT^an  Gas.'Metrjne  Gas  Detecied 

*ElectrKai  Hazards  ■  Eiposed"Wires/Open_F>ar>ete^^ 
£  lectncji  Hazards    Water  Leans  orv'riear  Etectncai  Equipr^^ai 
Emergency  F re  Exits     Emergwxry'Fre  Ejots  Btocked/Unusatlte 

Emetperxry  Fre  Exits    Missirig  Exit  Signs 

FlarrvnaWe  Materials    Irrxyotwty  Stored 

Cjar&age  and  [>etins  ■_  'r^toors 

_Gart)a9e  and  Oebns    Outdoors 

^Hazards  -  OBver 

Hazards    Siiarp  Ed^es 

Hazards    Tnpping^_ 

Infestation    insects 
Infestation    Rals1*ce''v'ermj'- 


NLT 
LT 


LT 


LT 
LT 


NLT 


NLT 


NLT 
NLT 


NLT 
NLT 
NLT 


NIT 


Hot  Water  Heater 


10  0*v Mi&ahj^ned  CNmney^ent4a!ion  Syslerp 

100% IrtoperaWe  Unrt/Coriponents 

100% Leaking  Vatves/Tanks'Pipes 

10  0% Pressure  Rekef  Valve  Missing 

10  0%  fiusVCorrosion 


NLT 


HVAC  System 


NLT 
NLT' 


15(?N  ConvectKXk'Radiant  Heat  System  Covers  Missin^'Darna9e« 

1 5  0% Misaligned  CtwmneWVenlilalion  System 

15  0%  "inoperabie  ^T^.I 

150%  NoisjA'ibraung'Leaking  

'lSO%  '^astfeomjsior 


Kitchen 


1S  0\ Catunets    Missiog/Damaged  •  

150% .'-?iy5!?1dP*  : MissiryOamageo 

150% Disnwasher/Gart>age  Disposal  -  inoperatite 

15.0%  Pkimbog  -  Clogged  Drains 


NLT 
NLT 


NLT 


150% 


J5p%_ 
150% 


PlumbinQ  -  Leaking  Faucel/Pipes 


150% 
15  0% 


Rar>ge  HootVExhaust  Farw    Excespve  Greataflftoperabte 
RartgafStove  -  MttSingOamaged/tnopcrabte 
R0ingeralor.Masin(^>a(naged'lnoperabte 
" -UamagwWfege^     


tsnr 


X 


NLT 


NlT 
NTT 


ugssL 


OuOets/SwKches 


20% 


Jajjo^wdjgajcor^, 


Smoke  Detector 


Missing/lnopefabte  Fixture 


Missing 


Msswg<Brbken  Cover  Ptates ' 


IBaiusWSkieRaangsBamagej 
'li^ssing/lrwperabie 


Staira 


20% 


:BrokerVDamage(VMssfig  Steps 
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Laundry  Afta  (Room 
1 1 


■  ■»«m  1W  lot  tm  UWB  n  fntrt    mtir  maftswajajm  m^MKl  texonfcyy  itwn  »en»  irt  wol  nmfcMjIi  (W*) 


;  )  TTw  Mm»i  t  S^Hy  ■■HI  ■a«J'<««  tw  M^WII  mn  «IHi|r<  lor  >  larapix  rg(>»cllcr    Homra»|rti 
j)'ynti«l»\r«la>UnnTiai.im  »HKMtv«ib  »»  H)(i«r«We . 


*jOr5r 


»  »i^|«n»«r«  tjWy  <ci«ng  lor  mmmOalU  tatHtOn  or  iwniiy  ) 


BILLING  CODE  «10-J3-C 

Appendix  2 — Dictionary  of  Deficiency 
Definitions 

Site  Inspectable  Items 

itiTiis  to  insptH.i  for  "Site"  are  as  follows: 

•  Kt'iii  my  .tnd  Gates 

•  (ircuinds 

•  Mdilb()x«!s/Project  Signs 

•  Mtirkpt  Appedl 

•  Parking  Lots  Driveways/Roads 

•  I'ldv  .-Xreas  and  Equipment 

•  Kpfuss>  Disposal 

•  Rftainins^  Walls 

•  Storm  Drainage 

•  Walkways/Steps 

Fencing  and  Gates  (Site) 

Fenrt':  A  strut  lure  functioning  as  a 
boundary  or  barrier   An  upright  structure 
serving  to  en(  lose,  divide  or  protect  an  area. 

G(]tf  A  structured  o[)ening  m  a  fence  for 
entrafK.e  or  exit 

Note:  Thus  does  not  include  swimming 
pool  fences.  Swimming  Pool  Fences  are 
(  overed  under  Common  ,\reas — Pools  and 
Related  Structures. 

This  inspcrtable  item  ran  have  the 
follcHMn^  deficiencies: 

Daniaged/Falling/Leaning 

Holes 

Missing  Sections 

Damaged.T-'allingA.eaning  (Fencing  and 
(iates) 

Deficiency:  A  fence  or  gale  is  nisted. 
deteriorated,  or  uprooted  which  may  threaten 

se(  urit\ ,  health,  or  safety. 

Note:  Gates  for  swimming  pools  fences  are 
covered  in  another  section.  "Common 
Areas — Pools  and  Related  Structures". 

Level  at  Defirienry:  Deficiencies  in  exterior 
fent  es.  secuntv  fences,  and  gates  are  a  higher 
level  than  interior  fences  and  gates. 
Level  1:  N/A 

Level  2:  An  interior  fence  or  gate  is  so 
damaged  that  il  does  not  function  as  it 
should. 
-OR- 
.An  exterior  fence,  secuntv  fence,  or  gate 
shows  signs  of  deterioration,  but  still 
functions  as  it  should,  and  it  presents  no 
risk  to  security  or  safety. 


Level  3:  An  exterior  fence,  security  fence. 

or  gate  is  no  longer  there. 

-OR- 
An  extarioi  fence,  security  fence,  or  gate  is 

damped  and  does  not  function  as  it 

should  or  could  threaten  safety  or 

security. 

Holes  (Fencing  and  Gates) 

Deficiency:  These  is  an  opening  or 
penetration  in  any  fence  or  gate  designed  to 
keep  intruders  out  or  children  in.  Look  for 
holes  that  could  allow  animals  to  enter  or 
could  threaten  the  safety  of  children. 

Note:  If  the  fence  or  gate  is  not  designed 
to  keep  intruders  out  or  children  in — such  as 
a  rail  fence — do  not  evaluate  it  for  holes. 

Level  of  Deficiency: 

Level  l:The  hole  is  smaller  than  6  inches 

by  6  inches. 
Level  2:  N/A 
Level  3:  The  hole  is  larger  than  6  inches  by 

6  inches. 

Missing  Sections  (Fencing  and  Gates) 

Deficievcy:  A  section  of  a  fence  or  gate  has 
been  destroyed  or  removed,  and  the  structure 
no  longer  prevents  entry  or  exit. 

Level  oj  Deficiency:  Deficiencies  in  exterior 
fences,  security  fences,  and  gates  are  a  highei 
level  than  interior  fences  and  gates. 

Level  1:  An  interior  fence  is  missing  a 

section. 
Level  2;  N/A 
Level  3:  An  exterior  fence,  security  fence, 

or  gate  is  missing  a  section,  which  could 

threaten  safety  or  security. 

Grounds  {Site) 

The  improved  land  adjacent  to  or 
surrounding  the  housing  and  related 
structures.  This  does  not  include  land  not 
owned  or  under  the  control  of  the  housing 
provider. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Erosion/Rutting  Areas 

Overgrown/Penetrating  Vegetation 

Ponding/Site  Drainage 

Ei'tmiuii/'Rutting  Areas  (Grounds) 

Deficiency  Natural  processing — 
weathering,  erosion,  or  gravity — or  man- 


made  processes  have  caused  either  of  these 

conditions: 

— collection  or  removal  of  surface  material 

-OR- 
— sunken  tracks,  ruts,  graves,  or  depressions 

Note:  This  does  not  include  erosion/rutting 
from  a  defined  storm  drainage  system  or  in 
a  plav  area.  These  are  covered  in  these 
sections:  "Site — Storm  Drainage"  and  "Site — 
Play  Areas  and  Equipment". 
Level  of  Deficiency: 
Level  I; N/A 
l^vel  2:  Erosion  has  caused  surface 

material  to  collect,  leading  to  a  degraded 
surface  that  would  likelv  cause  water  to 
pool  in  a  confined  area — especially  next 
to  structures,  paved  areas,  or  walkwavs. 
-OR- 
A  rut/grove  is  6—8  inches  wide  and  3-5 

inches  deep. 
Level  3:  Runoff  has  extensively  displaced 
soil,  which  has  caused  visible  damage  or 
the  potential  failure  of  adjoining 
structures  or  systems — pipes,  pavements, 
foundations,  building,  etc. 
-C3R- 
Ad\anced  erosion  threatens  the  safety  of 
pedestrians  or  makes  an  area  of  the 
grounds  unusable. 
-OR- 
These  is  a  rut  larger  than  8  inches  wide  bv 
5  inches  deep. 

Overgrown/Penetrating  Vegetation 
(Grounds) 

Deficiency:  Plant  life  has  spread  to 
unacceptable  areas,  unintended  surfaces,  or 
has  grown  in  areas  where  it  was  not  intended 
to  grow. 

Level  of  Deficiency: 

Level  7.  N/A 

Level  2:  Vegetation  is  extensive  and  dense; 

it  is  difficult  to  see  broken  glass,  holes, 

and  other  hazards. 
-OR- 
Vegetation  contacts  or  penetrates  an 

unintended  surface — buildings,  gutters, 

fences/walls,  roofs,  HV.AC  units,  etc. — 

but  you  see  no  visible  damage. 
OR- 
Extensive.  dense  vegetation  obstructs  the 

intended  path  of  walkways  or  roads,  but 

the  path  is  still  passable. 
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Level  3:  Plants  have  visibly  damaged  a 
component,  area,  or  system  of  the 
property  or  have  made  them  unusable/ 
impassable. 

Ponding/Site  Drainage  (Grounds) 

Deficiency:  Water  or  ice  has  collected  in  a 
depression  or  on  ground  where  ponding  was 
not  intended 

Note: 

1.  This  does  not  include  detention/ 
retentionbasins  or  ponding  on  paved  area, 
such  as  parking  lots 

— Detentionretentionbasins  are  covered  in 

"Site — Storm  Drainage". 
— Ponding  on  paved  areas  is  covered  in 

"Parking  Lots/'Drivewavs  Roads". 

2.  If  there  has  been  measurable 
precipitation  ('  lo  inch  or  more)  during  the 
previous  48  hours,  consider  the  impact  on 
the  extent  of  the  ponding  Determine  that 
ponding  has  occurred  only  when  there  is 
clear  evidence  of  a  persistent  or  long- 
standing problem. 

Level  of  Deficiency: 
Level  1 :  N/A 
Level  2  .An  accumulation  of  water  (3-5 

inches  deep)  affects  the  use  of  a  section 
of  the  grounds,  but  the  grounds  are 
generally  usable 
Level  3.  There  is  an  accumulation  of  more 
than  5  inches  deep 
-OR- 
.■\ccumulation  has  made  a  large  section  of 
the  grounds — more  than  20% — unu.sable 
for  its  intended  purpose  (For  example. 
ponding  has  made  a  recreational  field 
unusable.) 

Mailboxes  ProiectSigns  I  Site  I 

Mailbox  is  a  public  container  where  mail 
is  deposited  for  distribution  and  collection 
This  does  not  include  mailboxes  owned  and 
maintained  by  the  US  Postal  Service,  such  as 
the  "Blue  Boxes"   Pro)ect  signs  are  boards 
posters,  or  placards  displayed  in  a  public 
place  to  advertise,  impart  information,  or 
give  directions.  This  does  not  include  signs 
owned  and  maintained  by  the  citv 

This  inspectable  item  ran  have  the 
following  deficiences: 

Mailbox  Missing/Damaged 

Signs  Damaged 

Mailbox  Missing/Damaged  (Maillwxes/ 
ProjectSigns) 

De/icjency.  The  U.S.  Postal  Service 
resident/unit  mailbox  is  either  missing  or  so 
damaged  that  it  does  not  function  properly 

Note: 

Do  not  inspect  commercial  deposit  boxes — 
FedEx,  UPS,  etc.— or  US  Postal  Service 
"blue  boxes" 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  3:  The  U.S.  Postal  Service  resident/ 

unitmailbox  cannot  be  locked 
— OR— 
The  I'.S.  Postal  Service  resident/ 

unitmailbox  is  missing. 

Signs  Damaged  (Mailboxes/ProjectSigns) 

Deficiency  The  project  sign  is  not  legible 
or  readable  because  of  deterioration  or 
damage. 


Level  of  Deficiency: 

Level  1  The  sign  is  damaged,  vandalized, 
or  deteriorated,  and  cannot  be  read  from 
a  reasonable  distance  (for  example.  20 
feet). 

Level  2:  N' A 
Level  3:  N/A 

Market  Appeal  (Site) 

Evaluate  only  those  areas  or  structures  that 

are  under  the  control  of  the  housing  provider. 

This  inspectable  Item  can  have  the 
following  deficiences: 

Graffiti 

Litter 

GrafRti  (Market  .\ppeal) 

Deficiency,  ^ou  see  crude  inscriptions  or 
drawings  scratched,  painted,  or  spraved  on  a 
building  surface,  retaining  wall,  or  fence  that 
the  public  can  see  from  30  feet  away. 

Note:  There  is  a  difference  between  art 
forms  and  graffiti.  Do  not  consider  full  wall 
murals  and  other  art  forms  as  graffiti. 

Level  of  Deficiency: 

Level  1 :  Vou  see  graffiti  in  one  place. 

Level  2:  You  see  graffiti  in  2-5  places. 

Level  3:  You  see  graffiti  in  6  or  more 
places. 

Litter  (Market  Appeal) 

Deficiency   There  is  a  disorderly 
accumulation  of  obie;:ts  on  the  property — 
especially  carelessly  discarded  trash 

Note:  ludge  litter  as  you  would  judge  the 
condition  of  a  city  park  in  .\merica.  Do  not 
include  these  as  litter 

— litter  left  behind  in  the  path  of  a  recent 

garbage  t:ollection 
— litter  that  maintenance  personnel  are 

collecting  and  remov  ing  during  your 

inspection 

Level  of  Deficiency: 

Level  7   N/A 

Level  2:  You  see  a  excessive  litter  on  the 
property 

Level  3  N  A 

Parking  Lots  Dnvewcivs  Roads(Site) 

.\n  area  for  parking  motorized  vehicles 
begins  at  the  curbside  and  includes  all 
parking  lots,  driveways  or  roads  within  the 
property  lines  that  are  under  the  control  of 
the  housing  provider. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Cracks 

Ponding 

Potholes/Loose  Material 

Settlement/Heaving 

Cracks  (Parking  Lot&Driveways/Roads) 

Deficiency:  There  are  visible  faults  m  the 
pavement:  longitudinal,  lateral,  alligator,  etc. 

Note: 

1   Do  not  include  cracks  on  walkways/ 
steps  For  this  to  be  a  level  2  deficiency,  5% 
of  the  parking  lots  must  be  impacted — 50  out 
of  1,000  square  feet,  for  example 

2.  Relief  loints  are  there  bv  design;  do  not 
consider  them  cracks 

3.  When  observing  traffic  ability,  consider 
the  capacity  to  support  people  on  foot,  in 
wheelchairs,  and  using  walkers — and  the 
potential  for  problems  and  hazards 


4.  For  parking  lots  only,  note  a  deficiency 

if  you  see  cracks  on  more  than  5%  of  the 
parking  spaces 

5,  For  driveways/roads,  note  a  deficiency 
if  you  see  cracks  on  more  than  5%  of  the 
driveways/roads 

Level  of  Deficiency: 

Level  7 .  N/A 

LBvel  2:  Cracks  greater  than  ^/*  inch, 
hinging/tilting,  or  missing  section(s)  that 
affect  traffic  ability  over  more  than  5% 
of  the  property's  parking  lots/driveways/ 
roads. 

Level  3:  N/A 
Comments 

Level  2:  If  the  height  differential  is  greater 
than  -'4  inch,  consider  this  a  safety 
hazard  If  the  condition  of  the  surface 
could  cause  tripping  or  falling,  you  must 
manually  record  this  deficiency  as 
"Health  and  Safety:  Hazards." 

Ponding  (Parking  Lots/Drivways.'Roads) 

Dejicieni^y .  Water  or  ice  has  accumulatea 
in  a  depression  on  an  otherwise  flat  plane 

Note: 

1.  Consider  the  impact  of  any  measurable 
precipitation — Vio  inch  or  more — during  the 
last  48  hours.  Note  the  deficiency  only  if 
there  is  a  clear  evidence  that  the  ponding  is 
a  persistent  or  long-standing  problem. 

2  For  parking  lots  only,  note  a  deficiency 
i  f  you  see  ponding  on  more  than  5%  of  the 
parking  spaces 

3  For  dri\eways/roads.  note  a  deficiency 
if  you  see  ponding  on  more  than  5%  of  the 
driveways'roads 

Level  of  Deficiency: 

Level  1:  HI  A 

Level  2:  Less  than  3  inches  of  water  has 
accumulated,  affecting  the  use  of  5%  or 
more  of  a  parking  lot/dn\ewav;  the 
parking  lot  driveway  is  passable 

Level  3  Three  inches  of  ys'ater — or  more — 
has  accumulated  5%  or  more  of  a 
parking  lot  driveway  unusable  or  unsafe 

Potholes/Loose  Matenal  (Parking  Lots 
Chiveways/Roads) 

Definenn 

— a  hole  t:aused  bv  road  surface  failure 

-OR- 
— loose,  freestanding  aggregate  material 
caused  by  deterioration 
Level  of  Deficiency 

Level  J   Potholes  or  loose  material  have 
caused  the  pavement  to  fail,  exposing  the 
subsurface 
Level  2:  N/A 

Level  3  Potholes  or  loose  material  have 
made  a  parking  lot/driveway  unusable/ 
impassable  for  vehicles  and/or 
pedestrians. 
Comments 
Level  3:  If  the  excessively  irregular  surface 
could  cause  tripping  or  falling,  you  must 
manuallv  record  this  deficiency  as 
"Health  and  Safety  Hazards." 

Senlement/Heaving  (Parking  Lots/ 
DrivpwayS'ltoadsl 

Deficienc\   The  pavement  sinks  or  rises 
because  of  the  failure  of  subbase  materials. 
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Note:  If  von  see  that  water  or  ice  has 
i,allec;ted  m  the  depression,  record  this  under 
Ponding, 
Level  of  Deficiency 
Level  1 :  Cracks  and  deteriorated  surface 

material  give  evidence  of  settlement/ 

heaving. 
Li'vel  ^:Ui.\ 
Level  3  Settlement/heaving  has  made  a 

paricing  lot  driveway  unusable/ 

impassable  or  creates  unsafe  conditions 

for  pedestrians  and  vehicles. 
Comments 
Level  3:  If  the  e.xcessively  irregular  surface 

could  cause  tripping  or  falling,  you  must 

manually  record  this  deficiency  as 

"Health  and  Safety.  Hazards." 

Plci\  Areas  and  Equipment  (Site) 

An  outdoor  area  set  aside  for  recreation  or 
play,  especially  one  containing  equipment 
such  as  seesaws  and  swings 

This  inspectable  item  can  have  the 
following  deficiencies 

Damaged/Broken  Equipment 

Deteriorated  Plav  Area  Surface 

Damaged/Broken  Equipment  (Play  Areas 
and  Equipment) 

Deficiency  Equipment  is  broken  into 
pieces,  shattered,  incomplete,  or  inoperable. 
Note:  Do  not  evaluate  equipment  that  the 
authority  states  has  been  withdrawn  from 
service,  except  when  safetv  is  sthll  a 
concern — sharp  edges,  dangerous  leaning, 
etc    For  example,  if  the  authoritv  removed 
the  net  and  hoop  from  a  basketball  backboard 
and  the  backboard  poses  no  safetv  hazards, 
it  IS  not  a  deficiency. 
l^vel  of  Deficiency: 
Level  I   You  see  that  some  of  the 
equipment — 20-50% — does  not  operate 
as  it  should,  but  poses  no  safet\  risk. 
Level  2.  You  see  that  most  of  the 
equipment — more  than  50% — does  not 
operate  as  it  should,  but  poses  no  safetv 
risk 
Level  I  Y(ju  see  equipment  that  poses  a 
threat  to  safetv  and  could  cause  injury. 

Deteriorated  Play  Area  Surface  (Play  Areas 
and  Equipment) 

Deficiencv:  You  see  damage  to  a  play  area 
cused  by  cracking,  heaving,  settling,  ponding. 
potholes,  loose  materials,  erosion,  rutting. 
et( 

Uvel  of  Deficiency: 

l^vel  1   N  A 

U've^l  2:  20-50%  of  the  total  surveyed  play 

area  surface  shows  deterioration. 
Level ,?  More  than  50%  of  the  surveyed 
plav  are  surface  shows  deterioration: 
Comments 
Level  3  If  the  plav  area  surfac  e  could  cause 
tripping  or  falling,  vou  must  manually 
ref.ord  this  deficiencv  as  "Health  and 
Safety:  Hazards." 

Hel'use  Disposal  iSitel 

Collec  tion  areas  for  trash/garbage  common 
pick-up. 

This  inspectable  item  can  have  the 
follow  in}>  deficiemv 

Broken  Damaged  Enclosure-Inadequate 
CJutside  Storage  Space 


Broken/Damaged  Enclosure-Inadequate 
Outside  Storage  Space  (Refuse  Disposal) 

Deficiency  The  outdoor  enclosed  area  used 
as  a  trash/refuse  site  is: 

— broken  or  damaged,  including  the  walls 

-OR- 
— too  small  to  property  store  refuse  until 
disposal 

Note:  This  does  not  include  areas  that  are 
not  designed  as  trash/refuse  enclosures,  such 
as  curb  pick-up.  Address  the  condition  of  the 
slab  under  Parking  Lots/Driveways/Roads. 
Level  of  Deficiency: 
Level  1 :  N/A 

Level  2:  A  single  wall  or  gate  of  the 
enclosure  has  collapsed  or  is  leaning  and 
is  in  danger  of  falling. 
-OR- 
Trash  cannot  be  stored  in  the  designated 
area  because  it  is  too  small  to  store  refuse 
until  disposal. 
Uvel  3:  N/A 

Retaining  Walls  (Site) 

A  wall  built  lo  support  or  prevent  the 
advance  of  a  mass  of  earth  or  water. 

This  inspectable  item  can  have  the 
following  deficiency: 

Damaged/Falling/Leaning 

Daniaged/Falling/Leaning  (Retaining  Walls) 

Deficiency.  A  retaining  wali  structuie  is 
deteriorated,  damaged,  failing,  or  leaning. 

Level  of  Deficiency: 

Level  J;  N/A 
Level  2:  A  retaining  wall  shows  some  signs 

of  deterioration,  but  it  sti'l  functions  as  it 

should,  and  it  is  not  a  safety  risk 
Level  3:  A  retaining  wall  is  damaged  and 

does  not  function  as  it  should  or  is  a  safety 

risk. 


Storm  Drainage  (Site) 

System  used  to  collect  and  dispose  of 
surface  runoff  water  through  the  use  of 
culverts,  underground  structures,  or  natural 
drainage  features,  eg.,  swales,  ditches,  etc. 

This  inspectable  item  can  have  the 
following  deficiency: 

Damaged/Obstructed 

DamagedADbstructed  (Storm  Drainage) 

Deficwticy:  If  the  storm  drains  are 
structurally  unsound,  are  blocked  by 
accumulated  debris,  or  present  other  safety 
hazards. 

Level  of  Deficiency: 
Level  J;  N/A, 

Level  2:  The  system  is  partially  blocked  by 
a  large  quantity  of  debris,  causing 
backup  into  adjacent  area(s). 
Level  3:  The  svstem  is  completelv  blocked 
or  a  large  segment  of  the  system  has 
failed  because  a  large  quantity  of  debris 
has  caused: 
— backuf»s  into  adjacent  area(s) 

-OR- 
— runoffs  into  areas  where  runoffs  are  not 
intended 

Walkways/Steps  (Site) 

Passages  for  walking  and  the  structures 
that  allow  for  changes  in  vertical  orientation 

This  inspectable  item  can  have  the 
following  deficiencies: 


Broken/Missing  Hand  Railing 

Cracks/Settlement/Heaving 

Spailing 

Broken/Missing  Hand  Railing  (Walkways/ 
Steps) 

Deficiency:  The  hand  rail  is  damaged  or 
missing. 
Level  of  Deficiency: 
Level  1 :  N/A 
Level  2:  N/A 
Level  3:  The  hand  rail  for  four  or  more 

stairs  is  missing,  damaged,  loose,  or 

otherwise  unusable. 

Cracks/Seltlement/Heaving  (Walkways/ 
Steps) 

Deficiency: 

— visible  faults  in  the  pavement: 
longitudinal,  lateral,  alligator,  etc. 
-OR- 

— pavement  that  sinks  or  rises  because  of  the 
failure  of  subbase  materials 
Note: 

1,  Do  not  include  cracks  on  parking  lots/ 
driveways  or  roads. 

2,  For  this  to  be  a  level  2  deficiency,  5% 
of  the  walkways  must  be  impacted — 50  out 
of  1,000  square  feet,  for  example 

3.  Relief  joints  are  there  by  design;  do  not 
consider  them  cracks. 

4.  When  observing  traffic  ability,  consider 
the  capacity  to  support  pedestrians, 
wheelchairs,  and  people  using  walkers. 

Level  of  Deficiency: 

Level  J :  N/A 

Level  2:  Cracks  greater  than  *<",  hinging/ 
titling,  or  missing  section(s)  that  affect 
traffic  ability  over  more  than  5%  of  the 
property's  walkways/steps 

Level  3:  N/.A 
Comments 

Level  2:  If  the  walkways  or  steps  could 
cause  tripping  or  falling,  you  m.ust 
manually  record  this  deficiency  as 
"Health  and  Safetv:  Hazards." 

Spailing  (Walkways/Steps) 

Deficiency:  A  concrete  or  masonry 
walkway  is  flaking,  chipping,  or  crumbling — 
possibly  exposing  underlying  reinforcing 
material.  This  is  a  defect  if  5%  or  more  of 
the  property's  walkways/steps  are  affected 
(50  square  feet  out  of  1,000  square  feet,  for 
example). 

Note:  When  observing  traffic  ability, 
consider  the  capacity  to  support  people  on 
foot,  in  wheelchairs,  and  using  walkers 
Level  of  Deficiency 
Level  1 :  More  than  5%  of  the  walkway/ 

steps  have  small  areas  of  spailing — 4 

inches  or  less. 
Level  2:  More  than  5%  of  the  walkway/ 

steps  have  large  areas  of  spailing — larger 

than  4  inches  by  4  inches — and  this 

affects  traffic  ability. 
Level  3:  N/A 

Building  Exterior  Inspectable  Items 

Items  to  inpect  for  "Building  Exterior"  are 
as  follows: 

•  Doors 

•  FHEO 

•  Fire  Escapes 

•  Foundations 
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•  Lighting 

•  Roofs 

•  Walls 

•  Windows 

Doors  (Building  Exterior) 

Means  of  access  to  the  interior  of  a 
building  or  structure.  Doors  provide  privacy, 
control  passage,  maintain  security,  provide 
fire  and  weather  resistance.  Includes  entry  to 
maintenance  areas,  boiler  and  mechanical 
rooms,  electrical  vaults,  storage  areas,  etc. 

Note:  This  does  not  include  unit  doors. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Damaged  Frames/Threshold/Lintels/Trim 

Damaged  Hardware/Locks 

Damaged  Surface  (Holes/Paint/Rusting/ 
Glass) 

Damaged/Missing  Screen/Storm/Security 
Door 

Deteriorated/Missing  Caulking/Seals 

Missing  Door 

Damaged  FramesAThreshold/Lintels/Trim 
(Doors) 

Deficiency:  You  see  a  frame,  header,  jamb, 
threshold,  lintel,  or  trim  that  is  warped,  split, 
cracked,  or  broken. 

Note:  If  you  see  damage  to  a  door's 
hardware — locks,  hinges,  etc, — record  this 
under  "Doors-Damage  Hardware/Locks". 

Level  of  Deficiency: 

Level  ;.N/A 

Level  2:  At  least  one  door  is  not 

functioning  or  cannot  be  locked  because 
of  damage  to  the  frame,  threshold,  lintel, 
or  trim. 

Level  3:  At  least  one  entry  door  or  fire/ 
emergency  door  is  not  functioning  or 
cannot  be  locked  because  of  damage  to 
the  frame,  threshold,  lintel,  or  trim. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Hazards." 

Damaged  Hardware/Lo<:ks  (Doors) 

Dejicwncy:  I'he  attachments  to  a  door  that 
provide  hinging,  hanging,  opening,  closing, 
or  security  are  damaged  or  missing.  These 
include  locks,  panic  hardware,  overhead 
door  tracks,  springs  and  pulleys,  sliding  door 
tracks  and  hangers,  and  door  closures. 

Note: 

1 .  If  a  door  is  designed  to  have  locks,  the 
locks  should  work, 

2,  If  a  door  is  designed  to  have  locks,  do 
not  record  a  deficienc  y  for  not  having  a  lock. 

Level  of  Deficiency: 

Level  1:  N/A 

Level  2:  One  door  does  not  function  as  it 

should  or  cannot  be  locked  because  of 

damage  to  the  door's  hardware. 
Level  3:  One  doors  panic  hardware  does 

not  function  as  it  should, 
-QR- 
,    One  entry  door  or  fire/emergencv  door 

does  not  function  as  it  should  or  cannot 

be  lo<  ked  because  of  damage  to  the 

door's  hardware 
("omments 
Level  J:  If  the  condition  is  a  health  and 

safetv  concern,  you  must  record  it 


manually  as  "Health  and  Safety: 

Hazards" 

Damaged  Surfaie  I  Holes  Paint 'Rustine' 
(.lass)  (Doors) 

Deficiency:  You  see  damage  to  the  door 
surface  that: 

— may  affect  either  the  surface  protection  or 
the  strength  of  the  door 
-OR- 
— may  compromise  building  security 

This  includes  holes,  peeling/cracking/no 
paint,  broken  glass,  and  significant  rust. 
Level  of  Deficiency: 
Leve/1:  N/A 

Level  2:  One  door  has  a  hole  or  holes  with 
a  diameter  ranging  from  '/•  inch  to  1 
inch. 
Level  3:  One  door  has  a  hole  or  holes  larger 
than  1  inch  in  diameter,  significant 
peeling/cracking/no  paint,  rust  that 
affects  the  integrity  of  the  door  surface, 
or  broken/missing  glass. 
-OR- 
One  entry  door  or  fire/emergencv  door  has 
a  hole  or  holes  with  a  diameter  ranging 
from  '/«  inch  to  1  inch. 

Damaged/Ntissing  Screcn/Storm/Security 
Door  (Doors) 

Deficiency:  You  see  damage  to  surfaces, 
including  screens,  glass,  frames,  hardware, 
and  door  surfaces. 

Le  vet  of  Deficien  c\  ■ : 

Level  1:  At  least  one  screen  door  or  storm 
door  is  damaged  or  is  missing  screens  or 
glass — shown  by  an  empty  frame  or 
frames. 

Level  2:  N/A 

Level  3:  A  security  door  is  not  functioning 
or  missing.  ("Missing'*  applies  only  if  a 
security  door  that  should  be  there  is  not 
there.) 

Deteriorated/Missing  Caulking/Seal.s  (Doors) 

Deficiency:  Sealant  and  stripping  designed 
to  resist  weather  or  caulking  is  missing  or 
deteriorated. 

Note:  This  applies  only  to  entry  doors  that 
were  designed  with  seals.  If  a  door  shows 
evidence  that  a  seal  was  never  part  of  its 
design,  do  not  record  a  deficiency. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  3:  The  seals/caulking  is  missing  on 
one  entry  door,  or  they  are  so  damaged 
that  they  do  not  function  as  they  should. 

Missing  Door  (Doors) 

Deficiency:  A  door  is  missing. 
Level  of  Deficiency: 

Leve/ J.N/A 
Level  2:  N/A 
Level  3:  A  single  missing  building  exterior 

door  is  a  Level  3  deficiency. 
Comments 
Level  3:  If  the  condition  is  a  health  and 

safety  concern,  you  must  record  it 

manually  as  "Health  and  Safety: 

Hazards." 


FHEO— 32    Wide  Main  Entrance  (Building 
Exterior) 

Mam  Entrance  Less  Than  32'  Wide  {FHEO— 
32^  Wide  Main  Entrance) 

Deficiency:  Verify  that  the  main  entrance 
for  each  building  inspected  is  at  least  32" 
wide,  measured  from  between  the  face  of  the 
door  and  the  opposite  door  stop. 

Level  of  Deficiency: 

Level  7:  N/A 

Level  2:  N/A 

Level  3:  The  distance  between  the  face  of 
the  door  and  the  opposite  doorstop  is  not 
32"  wide. 

FHKO — .^rcessibilifv  to  Main  Floor  Fntranc  p 
(Building  Exterior) 

Obstructed  or  Missing  Accessibility  Route 
(FHEO — Accessibility  to  Main  Floor 

Entrance! 

Deficiency:  Verify  that  there  is  an 
accessible  route  to  and  from  the  main  ground 
floor  entrance  for  every  building  inspected. 
Accessible  routes  include  level  surface  to  the 
door,  ramps,  etc. 

Level  of  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 

Level  3:  There  is  not  an  accessible  route. 

Fire  Escapes  (Building  Exterior! 

All  buildings  must  have  acceptable  fire 
exits.  This  includes  both  stairway  access 
doors  &  external  exits.  These  can  include 
external  fire  escapes,  fire  towers,  operable 
windows  on  the  lower  floors  with  easy  acces.s 
to  the  ground  or  a  back  door  opening  onto 
a  porch  with  a  stairway  leading  to  the 
ground. 

Blocked  Egress/Ladders 

\'isibly  Missing  Components 

Blo<:ked  EgressA^adders  (Fire  Esi.apes) 

Deficiency:  .^ny  part  ot  the  fire  escape — 
including  ladders — is  blocked,  limiting  or 
restricting  people  from  exiting. 

Note:  This  includes  fire  escapes,  fire 
towers,  and  windows  on  the  ground  fioor 
that  would  be  used  in  an  emergency. 

Level  of  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 

Level  3:  Stored  items  or  other  barriers  or 
block  people  from  exiting 

Visibly  Missing  Components  (Fire  tscapesj 

Deficiency:  You  see  that  any  of  the 
components  that  affect  the  function  of  the 
fire  escape  are  missing. 

Level  of  Deficiency: 

Level  J,- N/A 

Level  2:  N/A 

Level  3:  Y'ou  see  that  any  of  the  functional 
components  that  affect  the  function  of 
the  fire  escape — one  section  of  a  ladder 
or  a  railing,  for  example — are  missing. 

Foundations  (Building  Exterior) 

Lowest  level  structural  wall  or  floor 
responsible  for  transferring  the  building's 
load  to  the  appropriate  footings  and  soil. 
Materials  may  include  concrete,  stone, 
masonry  and  wood. 

This  inspectable  item  can  have  the 
following  deficiencies: 
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Crack.s/Gaps 

Spdlling/Expo'.t'd  Rebar 

Cracks/Gaps  (Foundations) 

Dfficwnrv:  Voii  see  a  split  in  the  exterior 
of  the  lowest  structural  wall. 

Note:  Cracks  that  show  evidence  of  water 
penetration  should  be  t'valuated  here. 
Level  u(  Deficiency: 
level  l:\l.\ 
Level  2:  Vou  see  cracks  more  than  'h  inch 

wide  bv  '  a  inch  deep  bv  6  inches  long. 
-OR- 
\'ou  see  large  pieces — many  bricks,  for  • 

example — that  are  separated  or  missing 

from  the  wall  or  floor. 
Level  .i:  You  see  large  cracks  or  gaps  more 

than  ''8  in(  h  wide  by  Vb  inch  deep  by  6 

inches  long — a  possible  sign  of  a  serious 

structural  problem. 
-OR- 
You  see  cracks  that  are  the  full  depth  of  the 

wall,  providing  opportunity  for  wafer 

penetratior- 
-OR- 
Vou  see  sections  of  the  wall  or  floor  that 

are  broken  apart. 
Comments 
Level  :>:  If  vou  have  anv  doubt  about  the 

severity  of  the  problem,  request  an 

inspection  by  a  structural  engineer. 

Spalling/E.xposed  Rebar  (Foundations) 

Detinencv  .\  i.oncrete  or  masonry  wall  is 
flaikitig,  (.hipping,  or  crumbling — possibly 
►'xposmg  underlving  reinforcing  material 
(rebar) 

l^vel  of  Deficiency: 
Uvel  J.N/A 

U^vel  2:  You  see  obvious,  large  spalled 
area(s)  affecting  10-.=>0%  of  any 
foundation  wall 
Level  J:  You  see  obvious,  significant 
spalled  area(s)  affecting  50%  or  more  of 
anv  foundation  wall, 
-OR- 
Vou  see  spalling  that  exposes  any 
reinforcing  material — rebar  or  other. 
CAirnments 
U'vel  J  If  you  have  anv  dijubt  about  the 
severity  of  the  problem,  request  an 
inspection  by  a  struc  tural  engineer, 

Lishtins  iButldtne,  Exterior! 

iivstem  to  provide  illumination  of  building 
exteriors  and  surrounding  grounds.  Includes 
fixtures,  lamps.  stanc;hions.  poles,  supports, 
and  electri(.al  supph  that  are  assoc  iated  with 
the  building  itself 

Note:  This  does  not  ini  kuie  site  lighting. 
This  inspectable  items  can  have  the 

lollop  inn  (leficiencv: 
Broken  Fixtures/Bulbs 

Broken  Fixtures/Bulbs  (Lighting) 

Detinencv.  This  covers  all  or  part  of  the 
lighting  asso(  iated  with  the  building, 
including  lighting  attached  to  the  building 
used  to  light  the  site.  If  you  see  lighting  that 
is  not  direc:tly  atta(  bed  to  a  specific  building, 
assign  it  to  the  nearest  building 

Note:  If  a  damaged  fixture  or  bulb  presents 
a  >dfetv  hazard,  rate  ii  as  Level  3.  and  record 
it  manualU  as  a  health  and  safety  c:oncern. 
1  his  inc  hides  broken  fixtures  and  bulbs  that 


could  fall  on  pedestrians  or  could  lead  to 
electrocution. 
Level  of  Deficiency: 
Level  1:  N/A 

Level  2:  20-50%  of  the  lighting  fixtures 
and  bulbs  surveyed  are  broken  or 
missing,  but  this  does  not  constitute  an 
obvious  .safety  hazard. 
Level  3:  More  than  50%  of  the  lighting 
fixtitfes  and  bulbs  surveyed  are  broken 
or  missing. 
-OR- 
The  condition  constitutes  an  obvious  safety 
hazard. 
Comments 
Level  3:  If  the  condition  is  a  health  and 
safetj'  concern,  you  must  record  it 
manually  in  "Health  and  Safety  Hazards: 
Electrical  Hazards," 

Roofs  (Building  Exterior) 

Roof  system  consists  of  the  structural  deck, 
weathering  surface,  flashing,  parapet,  and 
drainage  system.  They  may  be  flat  or  pitched. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Damaged/Clogged  Drains 

Damaged  Soffits/Fascia 

Damaged  Vents 

Damaged/Torn  Membrane/Missing  Ballast 

Missing/Damaged  Components  from 
Downspout  Gutter 

Missing  Damaged  Shingles 

Ponding  (Roofs) 

Damaged/Clogged  Drains  (Roofs) 

Deficiency  The  drainage  system  does  not 
effectively  remove  water.  Generally,  this 
deficiency  applies  to  flat  roofs. 

Note: 

1.  This  does  not  include  gutters  and 
downspouts.  For  these,  see  "Building 
Exterior — Roofs — Missing  Components  from 
Downspouts/Gutters". 

2.  If  these  has  been  measurable 
precipitation  (Vio  inch  or  more)  during  the 
previous  48  hours,  consider  the  impact  on 
the  extent  of  the  ponding.  Determine  that 
ponding  has  occurred  only  when  there  is 
clear  evidence  of  a  persistent  or  long- 
standing problem. 

Level  of  Deficiency: 

Level  l.N/A 

Level  2:  You  see  debris  around  or  in  a 
drain,  but  no  evidence  of  ponding. 
-OR- 

The  drain  is  damaged  or  partially  clogged 
with  debris,  but  the  drain  system  still 
functions  and  you  see  no  evidence  of 
ponding. 

Level  3:  The  drain  is  so  damaged  or  clogged 
with  debris  that  the  drain  no  longer 
functions — as  shown  bv  ponding. 
Comments 

Level  3:  If  you  have  any  doubt  about  the 
severity  of  the  condition,  an  inspection 
by  a  roofing  specialists  is  recommended. 

Damaged  SofTits/Fascia  (RooGi) 

Deficiency:  You  see  damage  to  soffit  fascia, 
soffit  verts,  or  associated  components  that 
may  provide  opportunity  for  water 
penetration  or  other  damage  from  natural 
elements. 

Level  of  Deficiency: 


Level  1:  You  see  damage  to  soffits  or  fascia, 
but  no  obvious  opportunities  for  water 
penetration. 

Level  2:  N/A 

Level  3:  Soffits  or  fascia  that  should  be 
there  are  missing  or  so  damaged  that 
water  penetration  is  visibly  possible. 
Comments 

Level  3:  If  you  have  any  doubt  about  the 
severity  of  the  condition,  an  inspection 
bv  a  roofing  specialist  is  re(  ommended. 

Damaged  Vents  (Roofs) 

L^eficiencv:  Damaged  vents  on  or  extending 
through  the  roof  surface  or  components  are 
damaged  or  missing.  Vents  include  ridge 
vents,  gable  vents,  plumbing  vents,  gas  vents, 
and  other. 

Note:  This  does  not  include  exhaust  fans 
on  the  roof  or  soffit  vents: 

— Exhaust  fans  are  covered  under  "Building 

Systems — Exhaust." 
— Soffit  vents  are  covered  under  'Roofs- 
Damaged  Soffits/Fascia." 
Level  of  Deficiency: 
Level  2,' The  vents  are  visibly  damaged,  but 

do  not  present  an  obvious  risk  to 

promote  further  roof  damage. 
Level  2:  N/A 
Level  3:  Vents  are  missing  or  so  visibly 

damaged  that  further  roof  damage  is 

possible. 

DamagedATom  Membrane/Missing  Ballast 
(Roofs) 

Defiency:  In  the  membrane  or  flashing,  vou 
see  a  rip  or  tear — including  punctures,  holes, 
cracks,  blistering,  and  separated  seams  PVC, 
rubber,  bitumen,  and  similar  materials  are  all 
subject  to  tears  and  punctures. 
Level  of  Deficiency: 
Level  1 :  N/A 
Lf^vel  2:  Ballast  has  shifted  and  no  longer 

functions  as  it  should 
Level  3:  You  see  signs  of  damage  to  the 
membrane  that  may  result  in  water 
penetration. 
Comments 
lyevel  3:  If  the  condition  warrants  further 
inspection,  inspection  by  a  roofing 
specialist  is  recommended. 

Missing/Damaged  Components  From 
Downspout/Gutter  (Roofs) 

Deficiency:  You  see  that  components  of  the 
drainage  system — including  gutters,  leaders, 
downspouts,  splashblocks.  and  drain 
openings — are  missing  or  damaged 

Note:  This  does  not  include  clogged  drains, 
For  clogged  drains,  see  "Building  Exterior — 
Roofs — Clogged  Drains." 

Level  of  Deficiency: 

Level  J :  Splashblocks  are  missing  or 
damaged. 

Level  2:  You  see  that  drainage  system 
components  are  missing  or  damaged,  but 
there  is  no  visible  damage  to  the  roof, 
structure,  exterior  wall  surface,  or 
interior. 

Level  3:  You  see  that  drainage  system 
components  are  missing  or  damaged, 
causing  visible  damage  to  the  roof, 
structure,  exterior  wall  surface,  or 
interior. 
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Missing/Damaged  Shingles  (Roofs) 

Deficiency  Shingles  are  missing  or 
damaged,  including  cracking,  warping, 
cupping,  and  other  deterioration. 
Note:  A  square  is  100  square  feet. 
Level  of  Deficiency: 
Level  1:  Up  to  one  square  material  or 

shingles  is  missing  from  roof  areas  you 

survey. 
Level  2:  One  to  two  squares  of  surface 

material  or  shingles  are  missing  from 

surveyed  roof  areas. 
Level  3:  More  than  two  squares  of  shingles 

are  missing  from  surveyed  roofing  areas. 
Comments 
Level  3:  If  you  ha\e  any  doubt  about  the 

severity  of  the  condition,  an  inspection 

b\  a  roofing  specialist  is  recommended. 

Ponding  (Roofs) 

Deficiency:  You  see  evidence  of  areas  of 
standing  water — roof  depression,  mold  ring, 
or  effervescence  water  ring. 

Note:  If  there  has  been  measurable 
precipitation  ( '  m  inch  or  more)  during  the 
previous  48  hours,  consider  the  impact  on 
the  extent  of  the  ponding.  Determine  that 
ponding  has  occurred  only  when  there  is 
clear  evidence  of  a  persistent  of  long- 
standing problem. 

Level  of  Deficiency: 

Level  J;  N/A 

Level  2:  N/A 

Level  3:  You  see  evidence  of  standing  water 
on  the  roof  causing  potential  or  visible 
damage  to  roof  surface  or  underlying 
materials. 
Comments 

Level  3:  If  you  have  any  doubt  of  the 
severity  of  the  condition,  an  inspection 
by  a  roofing  specialist  is  recommended. 

Walls  (Building  Exterior! 

The  exterior  enclosure  of  the  building  or 
structure.  Materials  for  construction  include 

concrete,  masonrv  block,  brick,  stone,  wood. 
glass  block.  Surface  finish  materials  include 
metal,  wood,  vinvl,  stucco. 

Note:  This  does  not  include  foundation 

walls. 

This  inspectable  item  can  have  the 

following  deficiencies: 
Cracks/Gaps 
Damaged  Chimneys 
Missing  Pieces/Holes/Spall ing 
Missing/Damaged  Caulking'Mortar 
Stained 'Peeling'Needs  Paint 

Cracks/Gaps  (Walls) 

Deficiency:  You  see  a  split,  separation,  or 

gap  in  the  exterior  walls. 

Note:  If  you  see  both  cracks/gaps  and 
missing  pieces/holes/spalling.  do  not  record 
both.  If  you  see  both  deficiencies,  record  only 
one  of  the  two. 

Level  of  Deficiency: 

Levetl:N/A 

Level  2:  You  see  a  crack  that  is  more  than 

'  H  inch  deep  by  6  inches  long, 
-OR- 
You  see  pieces — many  bricks,  for  example 

that  are  separated  from  the  wall 
Level  3  You  see  a  large  crack  or  gap  that 

is  more  than  '  b  inch  wide  or  deep  and 


6  inches  long,  possibly  a  sign  of  a  serious 
structural  problem, 
-OR- 
You  see  a  crack  that  is  the  full  depth  of  the 
wall,  providing  opportunity  for  water 
penetration. 
-OR- 
You  see  sections  of  the  wall  that  are  broken 
apart. 
Comments 
Level  3:  If  you  have  any  doubt  of  the 
severity  of  the  condition,  request  an 
inspection  by  a  structural  engineer. 

Damaged  Chimneys  (Walls) 

Deficiency  The  tiiimney.  including  the 
part  that  extends  above  the  roof  line,  has 
separated  from  the  wall  or  has  cracks, 
spalling.  missing  pieces,  or  broken  sections. 

Level  of  Deficiency: 

Level  1:  HI  A 

Level  2:  The  surface  of  the  chimney  shows 

surface  damage  or  more  than  one  piece 

of  wall — a  few  bricks  or  a  section  of 

siding,  for  example. 
-OR- 
The  surface  of  the  chimney  has  holes  that 

affect  an  area  larger  than  4  inches  by  4 

inches. 
Level  3:  Part  or  all  of  the  chimney  has 

visibly  separated  from  the  adjacent  wall. 
-OR- 
There  are  cracked  or  fallen  pieces  or 

sections. 
-OR- 
There  is  a  risk  that  falling  pieces  could 

create  a  .safety  hazard. 
Comments 
Level  3:  If  the  conditions  is  a  health  and 

safety  concern,  you  must  record  it 

manually  as  "Health  and  Safety 

Hazards." 

.Missing  Pieces/Holes/Spalling  (Walls) 

Deficiency:  You  see  deterioration  of  the 
exterior  wall  surface,  including  missing 
pieces,  holes,  or  spalling.  This  may  also  be 
attributed  to: 

— materials  that  are  rotting 

-OR- 
— a  concrete,  stucco,  or  masonry  wall  that  is 
flaking,  chipping,  or  crumbling 
Level  of  Deficiency: 
Level  1:WA 

Level  2:  You  see  that  there  is  a  missing 
piece — a  single  brick  or  section  of  siding, 
for  example — or  a  hole  larger  than  Vz 
inch  in  diameter, 
-OR- 
You  see  deterioration  that  affects  an  area 

up  to  8 ''2  inches  by  11  inches. 
Level  3:  You  see  deterioration  that  exposes 
anv  reinforcing  material  (re-bar). 
-OR- 
You  see  more  than  one  missing  piece — a 
few  bricks  or  a  section  of  siding,  for 
example — or  holes  that  affect  an  area 
larger  than  8''2  inches  bv  11  inches. 
-OR- 
You  see  a  hole  of  any  size  that  completely 
penetrates  the  exterior  wall. 
Comments 
Lcvc!  3:  If  you  have  anv  doubt  about  the 
.severity  of  the  condition,  request  an 
inspection  by  a  structural  engineer. 


Missing/Damaged  CaulkingMortar  (Walls) 
Deficiency:  Caulking  designed  .to  resist 

weather  or  mortar  is  missing  or  deteriorated 
Note:  This  does  not  include  caulking 

relative  to  doors  and  windows;  they  are 

covered  in  other  areas.  Address  all  other 

caulking  here. 

Level  of  Deficiency: 

Level  1:  Mortar  is  missing  around  a  single 

masonry  unit. 
-OR-" 
Deteriorated  caulk  is  confined  to  less  than 

12  inches. 
Level  2:  Mortar  is  missing  around  more 

than  one  contiguous  masonry  unit. 
-OR- 
You  see  deteriorated  caulking  in  an  area 

longer  than  12  inches. 
Level  3:  ^ilh 

Stained/Peeling/Needs  Paint  (Walls) 

Deficiency:  Paint  is  cracking,  fiaking.  or 
otherwise  deteriorated.  Water  damage  or 
related  problems  have  stained  the  paint. 

Note:  This  does  not  include  walls  that  are 
not  intended  to  have  paint,  such  as  most 
brick  walls,  etc. 
Level  of  Deficiency: 

Level  1 :  You  observe  that  less  than  50%  of 
a  single  building  exterior  wall  is  affected. 
Level  2:  You  observe  that  more  than  50% 
of  a  single  building  exterior  wall  is 
affected. 
Level  3:  N/A 

Windows  I  Building  Exteriorl 

Window  systems  provide  light,  security, 
and  exclusion  of  exterior  noise,  dust,  heat, 
and  cold.  Frame  materials  include  wood. 
aluminum,  vinyl,  etc. 

Note:  This  does  not  include  windows  that 
have  defects  noted  from  inspection  from 
inside  the  unit. 

This  inspectable  item  can  have  the 
folloviing  deficiencies: 

Broken/Missing/Cracked  Panes 

Damaged/Missing  Screens 

Damaged  Sills/Frames/Lintels/Trim 

Missing/Deteriorated  Caulking/Seals/ 
Glazing  Compound 

Peeling/Needs  paint 

Security  Bars  Prevent  Egress 

Broken^issingCracked  Panes  (Windows! 

Deticiency  .  A  glass  pane  ;s  Droken, 
missing,  or  cracked 
Level  of  Deficiency: 

Level  1  A  glass  pane  is  cracked,  but  you 

see  no  sharp  edges. 
Level  2:  N/A 
Level  3:  A  glass  pane  is  missing  or  broken. 

Damaged 'Missing  Screens  (Windows) 

Deficiency:  Screens  are  punctured,  torn, 
otherwise  damaged,  or  missing. 
Level  of  Deficiency: 

Lex'el  I:  Three  or  more  screens  in  one 
building  are  punctured,  torn,  otherwise 
damage,  or  missing. 

Level  2:  N/A 

Level  3:  N/A 
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Damaged  Sills/Framesi/l.intels/rrim 
(Windows) 

Offjrienrv;  Window  sills,  frames,  sash 
lintels,  or  trim  are  damaged  by  decay,  rust, 
rot.  corrosion,  or  other  deterioration. 

Note:  Damage  does  not  include  scratches 
and  cosmetic  deficiencies. 

Level  of  Deficiency: 

Level  J:  You  see  damage  to  sills,  frames, 
lintels,  or  trim,  but  nothing  is  missing. 
The  inside  of  the  surrounding  wall  is  not 
exposed.  You  see  no  impact  on  either  the 
functioning  of  the  window  or  weather 
tightness. 

LA^vel  2:  Sills,  frames,  lintels,  or  trim  are 
missing  or  damaged,  exposing  the  inside 
of  the  surrounding  walls  and 
compromising  its  weather  tightness. 

h-vel  3:  N!.\ 

(Missing/Deteriorated  Caulking/'Seal.s/ 
(ilazing  Compound  (Wmdows) 

Deficiency:  The  caulking  or  glazing 
compound  thai  resists  weather  is  missing  or 
deteriorated. 

Note: 

1    This  also  includes  Themnopane  or 
insulated  windows  that  have  failed. 

2.  Caulk  and  seals  are  considered  to  be 
deteriorated  when  two  or  more  seals  for  any 
window  have  lost  their  elasticity.  (Jf  the  seals 
crumble  and  flake  when  touched,  they  have 
lost  their  elasticity.) 

Level  of  Deficiency: 

Leve/I:N/A 

Level  2:  Most  of  the  window  shows  missing 
or  deteriorated  caulk  or  glazing 
compound,  but  there  is  no  evidence  of 
damage  to  the  window  or  surrounding 
structure. 

Level  J:  There  are  missing  or  deteriorated 
caulk  or  seals — with  evidence  of  leaks  or 
damage  to  the  window  or  surrounding 
structure. 

Peeling/Needs  Paint  (Windows) 

Ilttiricni  v: 
— P,jmi  ( ovijring  the  window  assembly  or 

trim  is  cracking,  flaking,  or  otherwise 

failing. 
-OR- 
— The  window  assembly  or  trim  is  not 

painted  or  is  exposed  to  the  elements. 

Note:  This  does  not  include  windows  that 
are  not  intended  to  be  painted. 

Level  of  Deficiency: 

iMvel  1:  You  see  peeling  paint  or  a  window 

that  needs  paint. 
Level  2:  N/A 
Level  3:  N7A 

Security  Bars  Prevent  Egress  (Windows) 

Deficiency:  Exiting  (egress)  is  severely 
limited  or  impossible,  because  security  bars 
are  damaged  or  improperly  constructed  or 
installed. 

Note:  This  does  not  include  windows  that 
,irc  not  intended  for  exiting. 

Level  of  Deficiency: 

U-vel  1    N/A 

Level  J   \'.-\ 

Levfl  :i  The  ability  to  exit  through  the 
winildvv  is  limited  bv  security  bars  that 


do  not  function  properly  and,  therefore, 

pose  safety  risk.s. 

Building  Systems  Inspectable  Items 

Items  to  inspect  for  "Building  Systems"  are 
as  follov^: 

•  Domestic  Water 

•  Electrical  System 

•  Elevators 

•  Emergency  Power 

•  Exhaust  System 

•  Fire  protection 

•  HVAC 

•  Sanitary  System 

Domestic  Water  (Building  Systems) 

Portion  of  the  building  system  that 
provides  potable  water  conditioning,  heating 
and  distribution  taking  its  source  from 
outside  the  building  and  terminating  in 
domestic  plumbing  fixtures.  The  system 
typically  consists  of  water  conditioners 
(filters  a^d  softeners),  water  heaters,  transfer 
and  circulating  pumps,  strainers,  and 
connectifig  piping,  fittings,  valves,  and 
supports. 

Note:  This  does  not  include  portion  of 
water  supply  that  connects  to  the  heating  and 
cooling  System.  Also,  the  delivery  points  of 
the  systefn  such  as  sinks  and  faucets  in  units 
or  common  areas. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Leakinig  Central  Water  Supply 
Misaligned/Damaged  Ventilation  System 
Missing  Pressure  Relief  Valve 
Rust/Corrosion  on  Heater  Chimney 
Water  Supply  Inoperable 

I. eaking  Central  Water  Supply  (Domestic 
Water) 

Deficiency:  You  see  water  leaking  from  any 
water  system  component,  including  valve 
flanges,  items,  bodies,  hose  bids,  or  any 
domestic  water  tank  or  its  pipe  or  pipe 
connections. 

Note: 

1.  Thi$  includes  both  hot  and  cold  water 
systems,  but  does  not  include  fixtures. 
Address  fixtures  in  dwelling  units  or 
common  areas. 

2.  Some  pumps  and  valves  are  designed  to 
leak  as  a  normal  function,  particularly  in  fire 
pumps,  water  pressure  pumps,  and  large 
circulating  pumps,  and  should  be  considered 
accordingly. 

Level  pf  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 

Level  ^:  You  see  that  water  is  leaking. 
Comments 

Level  4:  If  leading  water  is  a  health  and 
safely  concern  (i.e.,  is  leaking  on  or  near 
eledlrical  equipment),  you  must  record  it 
manually  in  "Health  and  Safety 
Electrical  Hazards." 

Misaligned  Chimnev 'Ventilation  System 
(Domestic  Water) 

Deficiency:  The  ventilation  system  on  a 
gas-fired  or  oil-fired  water  heater  is 
misaligned. 

Level  of  Deficiency: 

Level  3 ;  N/A 

Level  2:  N/A 


Level  1:  You  see  any  misalignment  that 
may  cause  improper  or  dangerous 
venting  of  exhaust  gases. 

Missing  Pressure  Relief  Valve  (Domestic 
Water) 

Deficiency:  The  pressure  relief  valve  on  the 
central  hot  water  heating  system  is  missing 
or  does  not  extend  to  the  floor. 

Level  of  Deficiency: 

Level  I:  W A 

Level  2:  N/A 

Level  3:  There  is  not  pressure  relief  valve. 
-OR- 

The  pressure  relief  valve  does  not  extend 
to  the  floor. 

Rust/Corrosion  on  Heater  Chimney 
(Domestic  Water) 

Deficiency:  The  water  heater  chimney 
shows  evidence  of  flaking,  discoloration, 
pitting,  or  crevices. 

Level  of  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 

Level  3:  The  water  heater  chimney  shows 
evidence  of  flaking,  discoloration, 
pitting,  or  (  revic:es  that  may  create  holes 
that  could  allow  toxic  gases  to  leak  from 
the  chimney. 

Water  Supply  Inoperable  (Domestic  Water) 

Deficiency:  Water  is  not  available. 
Level  of  Deficiency: 

Level  I: N/A 
Leve/2.N/A 
Level  3:  There  is  no  running  water  in  any 

area  of  the  building. 

Electrical  Syitem  I HiiUdinei  Svstemsl 

Portion  of  the  tiuiUiing  system  that  safety 
provides  electrical  power  throughout  the 
building.  Including  equipment  that  provides 
control,  protection,  metering,  and  service. 

Note;  This  does  not  inr  hide  transformers  or 
metering  that  belongs  to  the  providing  utility. 
Equipment  that  is  part  of  anv  emergency 
power  generating  system.  Terminal 
eouipment  such  as  receptacles,  switches,  or 
panelboards  that  are  located  in  the  units  or 
common  areas. 

This  inspectable  item  can  have  the 
following  deficiencies . 

Blocked  .Access/Improper  Storage 

Burnt  Breakers 

Evidence  of  Leaks/Corrosion 

Fraved  Wiring 

Missing  Breakers/Fuses 

Missing  Covers 

Blocked  Acces,s/Improper  Storage  (Electrical 
System) 

Deficiency:  A  fixed  obstruction  or  item  of 
sufficient  size  and  weight  can  delay  or 
prevent  access  to  any  panel  board  or  main 

power  switch  in  an  emergen(  v. 

Note:  If  the  panel  board  or  main  power 
switch  is  locked  but  authorized  personnel 
can  quickly  gain  access,  do  not  record  it  as 
a  deficiency. 

Level  of  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 

Level  3:  One  or  more  fixed  items  or  items 
of  sufficient  size  and  weight  impede 
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access  to  the  building  system's  electrical 
panel  during  an  emergency. 
Comments 
Level  3:  If  the  condition  is  a  Health  and 
Safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Flammable  Materials." 

Burnt  Breakers  (Electrical  System) 

Deficiency:  Breakers  have  carbon  on  the 
plastic  body,  or  the  plastic  body  is  melted 
and  scarred. 

Level  of  Deficiency: 

Level  1:  N/A 
Level  2:  N/A 

Level  3:  You  see  any  carbon  residue, 
melted  breakers,  or  arcing  scars. 

Evidence  of  Leaks/Corrosion  (Electrical 
System) 

Deficiency:  You  see  liquid  stains,  rust 
marks,  or  other  signs  of  corrosion  on 
electrical  enclosures  or  hardware. 

Note:  Do  not  consider  surface  rust  a 
deficiency  if  it  does  not  affect  the  condition 
of  the  electrical  enclosure. 
Level  of  Deficiency: 
Level  I; N/A 
Level  2:  N/A 

Level  3:  Any  corrosion  that  affects  the 
condition  of  the  components  that  carry 
current. 
-OR- 
Any  stains  or  rust  on  the  interior  of 
electrical  enclosures. 
OR- 
Any  evidence  of  water  leaks  in  the 
enclosure  or  hardware 

Frayed  Wiring  (Electrical  System) 

Deficiency:  You  see  nicks,  abrasions,  or 
fraying  of  the  insulation  that  expose  wires 

that  conduct  current. 

Note:  Do  not  consider  this  a  deficiency  for 
wires  that  are  not  intended  to  be  insulated, 
such  as  grounding  wires. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  3:  You  see  any  nicks,  abrasions,  or 

fraying  of  the  insulation  that  expose  any 

conducting  wire. 

Comments 
Level  3:  If  the  condition  is  a  Health  and 

Safety  concern,  you  must  record  it 

manually  as  "Health  and  Safety: 

Elertriral  Hazards." 

Missing  Breakers/Fuses  (Electrical  System) 

Deficiency:  In  a  panel  board,  main  panel 
board,  or  other  electrical  box  containing 
circuit  breakers,  you  see  an  open  circuit 
breaker  position  that  is  not  appropriately 
blanked  off. 

Level  of  Deficiency: 

Level  1 :  N/A 
Level  2:  N/A 
Level  3:  You  see  an  open  breaker  port. 

Missing  Covers  (Electrical  System) 

Detinenc}    The  cover  is  missing  from  an\ 
electrii,<ii  device  box.,  panel  box.  svviiLli  geai 
box.  or  control  panel  with  exposed  electrit  al 
connections. 


Note:  If  the  accompanying  authority 
identifies  abandoned  wiring,  capped  wires 
do  not  pose  a  risk;  therefore,  do  not  record 
this  as  a  deficiency. 

Level  of  Deficiency: 

Level  I;  N/A 

Level  2:  N/A 

Level  3:  A  cover  is  missing,  which  results 
in  exposed  visible  electrical  connections. 

Elevators  (Building  Systems) 

Vertical  conveyance  systems  for  moving 
personnel,  equipment,  materials,  household 
goods,  etc. 

rh;s  inspectable  item  can  have  the 
following  deficiency: 

Not  Operable 

.Not  Operable  (Eloators) 
Deficiency: 

— The  elevator  will  not  ascend  or  descend. 

-OR- 
— The  elevator  door  will  not  open  or  close. 

-OR- 
— The  elevator  door  opens  when  the  cab  is 

not  there. 

Note:  Some  elevators  are  designed/ 
programmed  for  special  applications — 
stopping  at  every  floor,  for  example.  For 
these  special  cases,  the  elevator  is  ser\'ing  its 
designed  purpose  and  is  therefore  not 
deficient. 

Level  of  Deficiency: 

Level  J;  N/A 

Level  2:  N/A 

Level  3:  The  elevator  does  not  function  at 

all. 
-OR-  ' 

The  elevator  doors  open  when  the  cab  is 

not  there. 

Emergency  Power  (Building  Systems) 

Standby /backup  equipment  intended  to 
supply  illumination  or  power  or  both, 
(battery  or  generator  set)  during  utility 
outage. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Auxiliary  Lighting  Inoperable 

Run-Up  Records/Documentation  Not 
.Available 

.Auxiliary  Lighting  Inoperable  (Emergency 
Power) 

Deficiency:  Emergency  lighting  that 
provides  illumination  during  power  outages 
does  not  function  as  it  should. 

Level  of  Deficiency: 

Level  I;  N/A 

Level  2:  N/A 

Level  3:  Auxiliary  lighting  does  not 
function. 

Run-l'p  Records/Documentation  Not 
.Available  (Emergency  Power) 

Deficiency:  Records  are  not  properly 
maintained  or  available. 
Level  of  Deficiency: 
Level  1:  N/A 

Level  2:  Current  records — from  the  last  12 
months — are  lost,  but  older  records  are 
properly  maintained  and  available. 
Level  3:  No  records  are  available. 


Exhaust  System  (Building  Systemsl 

The  system  used  to  primarily  exhaust  stale 
air  from  the  building.  Primarily  from  the 
kitchen  and  bathroom  areas. 

Note:  This  does  not  include  elements 
related  to  the  HVAC  system. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Roof  Exhaust  Fans  Inoperable 

Roof  Exhaust  Fans  Inoperable  (fxhaust 
System) 

Deficiency:  The  ventilation  system  to 
exhaust  kitchen  or  bathroom  air  does  not 
function. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  3:  The  roof  exhaust  fan  unit  does  not 
function. 

Fire  Protection  (Building  Systems) 

Building  System  designed  to  minimize  the 
effects  of  a  fire.  May  include  the  following: 
Fire  walls  and  doors  portable  fire 
extinguishers,  and  permanent  sprinkler 
systems. 

Note:  This  does  not  include  fire  detection, 
alarm,  and  control  devices. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Missing  Sprinkler  Head 
Missing/Damaged/Expired  Extinguishers 

Missing  Sprinkler  Head  (Firf-  Protpitionl 

Deficiency:  \  ou  see  that  a  sprinkler  head— 
or  its  components — connected  to  the  central 
fire  protection  system  is  either  missing, 
visibly  disabled,  painted  over,  blocked,  or 
capped. 

Note:  Components  include  test  plugs, 
drains,  and  test  fittings. 

Level  of  Deficiency: 

Level  J:  N/A 

Level  2:  N/A 

Level  3:  Any  sprinkler  head  is  missing. 

visibly  disabled,  painted  over,  blocked, 

or  capped. 

Missing/Damaged  ^Expired  Kxtlneuishers 
IFire  Protection) 

Deficiency:  A  portable  fire  extinguisher  is 
not  wdiere  it  should  be.  is  damaged,  or  the 
extinguisher  certification  has  expired. 

Note: 

1.  This  includes  missing/damaged  fire 
hoses  where  there  are  fire  cabinets. 

2.  For  buildings  with  multiple  fire  control 
systems — standpipes.  sprinklers,  etc. — 5%  or 
less  of  the  extinguishers  for  a  given  building 
may  be  missing,  damaged,  and/or  expired.  In 
such  cases  do  not  record  as  a  deficiency. 

3.  If  the  inspection  tag  is  missing  during 
the  REAC  inspection,  the  accompanying 
authority  may  produce  proof  that  the  fire 
extinguisher  certification  is  current.  If  you 
see  such  proof,  do  not  record  a  deficiency  for 
a  missing  tag. 

Level  of  Deficiency: 

Level  1:  For  a  building  with  only  one  fire 
control  system.  5%  or  less  of  the  fire 
extinguishers  are  missing,  damaged,  or 
expired. 
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Lf'vi?/  2:  For  all  buildings  5-10%  of  the  fire 

extinguishers  are  missing,  damaged,  or 

expired 
Le\e\  3:  For  all  buildings,  more  than  10% 

of  the  fire  extinguishers  are  missing. 

damaged,  or  expired. 
-OR- 
There  is  not  an  operable/non-expired  fire 

pxlinguishcr  on  t>arh  floor. 

HV.\C:  (Building  Systems) 

Portion  of  the  building  system  that 
provides  ability  to  heat  or  cool  the  air  within 
the  building.  Includes  equipment  such  as 
boilers,  burners,  furnaces,  fuel  supply,  hot 
water  and  steam  distribution,  and  associated 
piping,  filters,  and  equipment.  Also  includes 
air  handling  equipment  and  associated 
ventilation  ducting. 

This  insppctable  item  can  have  the 
following  deficiencies: 

Boiler/Pump  Leaks 

Kuf'i  .Supplv  Leaks 

Misaligned  Chimney/Ventilation  System 

Geiiertil  Rust/Corrosion 

BoiienTump  Leaks  (HVAC) 

Dpficiency:  Water  or  steam  is  escaping 
from  unit  casing  or  system  piping. 
Note: 

1.  This  does  not  include  fuel  supply  leaks. 
See  Building  Systems — HVAC  fuel  supply 
leaks. 

2.  Also,  do  not  include  steam  escaping 
from  pressure  relief  valves. 

Level  of  Deficiency: 

Level  1:  You  see  water  or  steam  leaking  in 
piping  or  pump  packing. 

Level  2:  K/A 

Level  3:  Water  or  steam  is  leaking  in  piping 
or  pump  packing  to  the  point  that  the 
system  or  pumps  should  be  shut  down. 
Ckimments 

Level  3:  If  the  condition  is  a  Health  and 
Safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety; 
Hazards." 

Fuel  Supply  Leaks  (HVAC) 

Defu  wmy:  There  is  evidence  that  fuel  is 
escaping  from  a  fuel  storage  tank  or  fuel  line. 
h'vel  of  Deficiency: 
l.fvel  J.-N/A 
l.rvel2:U/A 

U-vel  3:  Any  amount  of  fuel  is  leaking  from 
the  supply  tank  or  piping. 

Misaligned  Chimnev/Venlilation  Svstem 
(HVAC) 

Deficiency:  The  exhaust  system  on  a  gas- 
fired  or  oil-fired  unit  is  misaligned. 
Level  of  Deficiency: 

Irvel  I.N/A 

level  2:  N/A 

U'vel  3:  You  see  a  misalignment  of  an 
exhaust  system  on  a  gas-fired  or  oil-fired 
unit  that  cause  improper  or  dangerous 
venting  of  gases. 

General  Rust  Corrosion  (HVAC) 

[hilt  ir!h  \    The  •■(juipmcnl  or  associated 
(Mjiins  liini  (iiK  tiiig  shows  ev  idence  of 
tlitkiiiti,  ilis(  nioidtiun.  (lilting,  rjr  crevices. 

/./'If'/  nt  [)i'fH  itmry: 

Uvel  1;N/A 


Level  2:  You  see  significant  formations  of 
metal  oxides,  significant  flaking, 
discoloration,  or  the  development  of  a 
noticeable  pit  or  crevice. 

Level  3:  The  equipment  or  piping  does  not 
function  because  of  this  condition. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it  as 
"Health  and  Safety:  Hazards." 

Sanitary  System  (Building  Systems) 

Portion  of  the  building  system  that 
provides  for  the  disposal  of  waste  products 
with  discharge  to  the  local  sewage  system. 
Can  include  sources  such  as  domestic 
plumbing  fixtures,  floor  drains,  and  other 
drains.  Consists  of  floor  drains  and  traps, 
collection  sumps,  sewage  ejectors,  sewage 
pumps,  and  collection  piping,  fittings, 
valves,  and  supports. 

Note:  This  does  not  include  site  storm 
drainage.  Refer  to  Site — Storm  Drainage. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Broken/Leaking/Clogged  Pipes  or  Drains 
(Sanitary  Systems) 

Missiiig  Drain/Cleanout/Manhole  Covers 

Broken/Lea kinK/Clog^ed  Pipes  or  Drains 
(Sanitary  System) 

Deficiency:  You  see  that  a  drain  is  clogged 
or  that  components  of  the  sanitary  system  are 
leaking. 
l^vel  9f  Deficiency: 
Level  i:  N/A 
Level  i:  N/A 

Level  3:  You  see  active  leaks  in  or  around 
the  system  components. 
-C^R- 
You  s0e  evidence  of  standing  water, 
puddles,  or  ponding — a  sign  of  leaks  or 
clogged  drains. 

Missing  Drain/Cleanout/Manhole  Covers 
(Sanitarj  Svstem) 

Deficitncy:  You  see  that  a  protective  cover 

is  missing. 

Note:  This  also  includes  covers  you  see 
while  "Walking  the  site. 

Level  cf  Deficiency: 

Level  I.N/A 

Level  2:  N/A 

Level  3:  A  protective  cover  is  missing. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety:  Air 
Qualitv." 

Common  Areas  Inspectable  Items 

Items  to  inspect  for  "Common  Areas"  are 
as  follows: 

Basement /Garage/Carport  (Common  Areas) 

Basement:  the  lowest  habitable  story  of  a 
building,  usually  below  ground  level.  Garage: 
a  building  or  wing  of  a  building  in  which  to 
park  a  car. 

Carport:  a  roof  projecting  from  the  side  of 
a  building  or  free  standing,  used  to  shelter  an 
automobile. 


Closet^Utility/Merhanicul  ICammon  Areas) 

.\n  enclosed  room  or  closet  housing 
machines  and/or  equipment  that  service  the 

building. 

Community  Room  (Common  Areas) 

Meeting  plac:e  used  by  members  of  a 
community  for  social,  cultural,  or 
recreational  purposes. 

Day  Carf  I  Common  Area) 

Place  that  provides  daytime  supervision, 
training,  and  medical  services  for  preschool 
children  or  for  the  elderly. 

Halls/Corridors/Stairs  (Common  Areas) 

Passageway  in  a  building,  which  organizes 
its  rooms,  apartments  and  staircases. 

Kitrht'n  (Common  Areas] 

A  place  where  food  is  cooked  or  prepared. 
The  facilities  and  equipment  used  in 
preparing  and  serving  food. 

Laundry  Room  (Common  Areas) 

Place  where  soiled  clothes  and  linens  or 
washed  and 'or  dried. 

I^hby  iCommon  Areas) 

A  foyer,  hall,  or  waiting  room  at  or  near  the 
entrance  of  a  building. 

Office  (Common  Areas! 

Place  in  which  business,  professional,  or 
clerical  activities  are  conducted. 

Other  Community  Spaces  (Common  Areas) 

Patio'Porrh  Balcony  (Common  Areas) 

Covered  entrance  to  a  building,  usuallv 
with  a  separate  roof  or  a  recreation  area  that 
adjoins  common  areas. 

Pools  and  Related  Structures  (Common 

Areas  I 

Swimming  pools  and  related  structures 
including  fencing,  etc. 

Restrooms/Pool  Structures  ICommon  Areas) 

A  room  equipped  with  a  water  closet  or 
toilet,  tub  and/or  shower,  sink,  cabinet(s) 
and/or  c:loset.  This  includes  locker  rooms  or 
bathhouses  assoc:iated  with  swimming  pools. 

Storage  ICommon  Areas) 

A  room  in  whit  h  items  are  kept  for  hilure 
use. 

Trash  Collertion  Areas  iCommon  Areas) 

Collection  areas  for  trash/garbage  common 
pick-up. 

Outlels/Switches/Cover  Plates  (Common 
Areas) 

The  receptacle  connected  to  a  power 
supply  or  method  to  control  the  flow  of 
electricitv.  Includes  two  &  three  prong 
outlets,  ground  fault  interrupters,  pull  cords, 
two  &  three  pole  switches,  and  dinner 
switches. 

Smoke  Detector  ICommon  Areas) 

Sensor  to  detect  the  presence  of  smoke  and 
activate  an  alarm.  .May  be  battery  operated  or 
hard-wired  to  electrical  s\stem.  Mav  provide 
visual  signal,  audible  signal,  or  both 
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Call-for:Aid  (Common  Areas) 

System  to  summon  help  Mav  be  visual, 
audible,  or  both.  May  be  activated  manually 
or  automatically  when  pre-programmed 
conditions  are  met. 

This  inspectable  item  can  have  the 
following  deficiency: 

Inoperable 

Call-for-Aid — Inoperable  (Common  .'\reas) 

Deficiency:  The  system  does  not  function 
as  it  should. 
Level  of  Deficiency: 
Level  1 :  N/A 
Level  2:  N/A 

Level  3:  The  system  does  not  function  as 
it  should. 

Ceiling  (Common  Areas) 

The  visible  overhead  structure  lining  the 
inside  of  a  room  or  area. 

This  inspectable  item  can  have  the 
fo)Iowmg  deficient  ies: 

Bulging.'Buckhng 

Holes' Missing  Tiles/Panels/Cracks 

Peeling/.Needs  Paint 

Water  Stains/Water  Damage/Mold/Mildeu 

Ceiling— Bulging/Buckling  (Common  .\reas) 

Deficiency:  A  ceiling  is  bowed,  deflected, 
sagging,  or  is  no  longer  aligned  horizontally. 
Level  of  Deficiency: 

Level  TN/A- 

Level  2:  N/A 

Level  3:  You  see  bulging,  buckling,  sagging, 

or  a  lack  of  horizontal  alignment. 
Comments 
Level  3:  If  you  have  any  doubt  the  severity 

of  the  condition,  request  an  inspection 

by  a  structural  engineer 

Ceiling — Holes/Missing  Tiles/PanelsCracks 
(Common  .Areas) 

Deficiency: 
— The  ceiling  surface  has  punctures  that  mav 

or  mav  not  penetrate  completelv 
■OR- 
— Panels  or  tiles  are  missing  or  damaged. 

Level  of  Deficiency: 

Level  1   You  see  small  holes  that  are  not 
larger  than  a  sheet  of  paper — 8  •  i  inches 
bv  11  inches, 
-OR- 
No  hole  penetrates  the  area  above, 

-OR- 
You  see  that  no  more  than  3  tiles  or  panels 

are  missing. 
Level  2:  You  see  a  hole  that  is  larger  than 
a  sheet  of  paper— 8^.  inc:hes  bv  1 1 
inches — but  it  does  not  penetrate  the 
area  above,  (You  cannot  see  through  it.) 
-OR- 
You  see  that  more  than  3  tiles  or  panels  are 
missing. 
-OR- 
You  see  a  crack  more  than  '  r  inch  wide 

and  11  inches  long. 
Level  3.  You  see  a  hole  that  penetrates  the 
area  above:  you  can  see  through  it. 
Comments 
Level  3:  If  a  hol°  Is  a  health  and  safety 
concern,  you  must  record  it  manualh  in 
"Health  and  Safety:  Hazards." 


Ceiling— Peeling/Needs  Paint  (Common 
Areas) 

Deficiency:  You  see  paint  that  is  peeling, 
cracking,  flaking,  or  otherwise  deteriorated 
on  ceilings  in  common  areas. 

Level  of  Deficiency: 

Leve/ J;  You  see  peeling  paint  on  1-4 

ceilings  in  common  areas. 
Level  2:  You  see  more  than  4  ceilings  in 

common  areas  that  have  peeling  paint  or 

need  paint. 
Level  3:  N/A 

Ceiling— Water  Stains-ZWater  Damage/Mold/ 
Mildew  (Common  .\reas) 

Deficiency    "lou  see  evidence  of  water 
infiltration,  mold,  or  mildew  that  may  have 
been  caused  by  saturation  or  surface  failure. 

Level  of  Deficiency: 

Level  1:  On  one  ceiling,  you  see  evidence 
of  a  leak.  mold,  or  mildew — such  as  a 
darkened  area — over  a  small  area  (more 
than  1  square  foot  but  less  than  4  square 
feeO.  You  estimate  that  less  than  10%  of 
the  ceiling  surface  area  is  affet:ted.  You 
may  or  may  not  see  water 

Level  2:  On  one  ceiling,  you  see  evidence 
of  a  leak  mold  or  mildew — such  as  a 
darkened  area — over  a  large  area  (more 
than  4  square  feet).  You  may  or  may  not 
see  water. 
-OR- 

You  estimate  that  10-50%  of  the  ceiling 
area  has 

Level  1  damage. 

Level  3:  On  one  ceiling,  you  estimate  that 
a  large  portion — 50%  of  its  surface — has 
been  substantially  saturated  or  damaged 
by  water,  mold,  or  mildew.  You  see 
cracks,  moist  areas,  mold,  or  mildew. 

The  ceiling  surface  mav  have  failed, 
-OR- 

You  estimate  that  more  than  50%  of  the 
ceiling  area  shows  Level  1  damage  from 
stains,  mold,  or  mildew. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safetv:  Air 
Quality.' 

Doors  (Common  Areas) 

Means  of  access  to  the  interior  of  a  unit. 

Doors  provide  privacy  and  security,  control 
passage,  provide  fire  and  weather  resistance. 

This  inspectable  item  can  have  the 
following  deficiencies. 

Damage  Frames/Threshold/Lintels/Trim 

Damaged  Hardware/Locks 

Damaged  Missing  Screen/Storm/Security 

Door 
Damaged  Surface — Holes/Paint/Rusting,-' 

Glass 

Deteriorated  Missing  Seals  (Entrv  Door — 
.Missing  Door 

Doors — Damaged  Frames  Threshold 'Lintels 
Trim  (Common  .\reas) 

Deficiency:  You  see  a  frame,  header,  iamb, 
threshold,  lintel,  or  trim  that  is  warped,  split, 
cracked,  or  broken 

Note:  If  \  ou  see  damage  to  a  door's 
hardware — locks,  hinges,  etc. — record  this 
under  "Doors-Damage  Hardware' Locks". 

Level  of  Deficiency: 


Level  1:  N/A. 

Level  2:  At  least  one  door  is  not 

functioning  or  cannot  be  locked  because 
of  damage  to  the  frame,  threshold,  lintel, 
or  trim. 

Level  3:  At  least  one  restroom  door,  entry 
door,  or  fire  is  not  functioning  or  carmot 
be  locked  because  of  damage  to  the 
frame,  threshold,  lintel,  or  trim. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Hazards." 

Doors — Damaged  Hardware/Locks  Kommon 
Areas) 

Deficiency:  The  attachments  to  a  door  that 
provide  hinging,  hanging,  opening,  closing, 
or  security  are  damaged  or  missing.  These 
include  locks,  panic  hardware,  overhead 
door  tracks,  springs  and  pulleys,  sliding  door 
tracks  and  hangers,  and  door  closures. 

Note: 

1.  If  a  door  is  designed  to  have  a  lock,  the 
lock  should  work.  If  a  doer  is  designed 
without  locks,  do  not  record  it  as  a 
deficiency. 

2.  If  a  lock  has  been  removed  from  an 
interior  door,  do  not  record  this  as  a 
deficiency. 

3.  504  units  have  had  locks  removed 
Before  you  start  the  inspection,  vou  should 
be  given  a  list  of  units  relative  to  504/FH/ 
ADA.  Do  not  record  these  missing  locks  as 
deficiencies. 

Level  of  Deficiency: 

Level  1   A  closet  door  does  not  function  as 

it  should  because  of  damage  to  the  door's 

hardware. 
-OR- 
A  closet  door  that  requires  locking  carmot 

be  locked  because  of  damage  to  the 

door's  hardware. 
Level  2:  A  door  does  not  function  as  it 

should  because  of  damage  to  the  door's 

hardware. 
-OR- 
A  door  that  requires  locking  cannot  be 

locked  because  of  damage  to  the  door's 

hardware. 
Level  3:  A  restroom  door,  entry  door,  or  fire 

door  does  not  function  as  it  should 

berjiuse  of  damage  to  the  door's 

hardware. 
-OR- 
A  restroom  door,  entry  door,  or  fire  door 

that  requires  locking  cannot  be  locked 

because  of  damage  to  the  door's 

hardware. 

Doors — Damaged 'Missing  St;reen  "Storm/ 
Security  Door  (Common  .\reas) 

Deficiency:  Visible  damage  to  surfaces 
including  screens,  glass,  frames,  hardware, 
and  door  surface. 

Level  of  Deficiency: 

Level  1  One  or  more  screen/storm  doors 
has  damage  or  door  is  missing  screens/ 
glass  as  evidenced  bv  emptv  frame. 

Level  2:  N/A 

Level  3:  A  single  security  door  is 
inoperable  or  missing.  (Missing  only 
applies  to  those  situations  where  a 
security  door  is  supposed  to  be  present 
but  it  observed  not  to  be  there.) 
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Doors — Damaged  Surface — Holes/Paint/ 
Rusting/Glass  (Common  Areas) 

Deficiency  You  see  damage  to  the  door 
surface  that: 

— niav  affer.t  either  the  surface  protection 
or  the  strength  of  the  door 
-OR- 

— May  ronipromise  building  security 

This  inchides  holes,  peeling,  craclcing/no 
paint,  broken  glass,  and  significant  rust. 

Note  If  the  door  is  a  restroom,  fire  door, 
or  entr\'  door,  this  is  a  Level  3  deficiency. 

Level  of  Deficiency; 

Ij'vel  1    Si.\ 

Level  2  One  door  has  a  hole  or  holes  with 
a  diameter  ranging  from  ''4  inch  to  1 
inch. 

Level  3  One  door  has  a  hole  or  holes  larger 
than  1  inch  in  diameter,  significant 
peeling/c:racking/no  paint,  rust  that 
affects  the  integrity  of  the  door  surfac:e, 
or  broken/missing  glass. 
Comments 

Level  3  If  the  condition  is  a  health  and 
'.afety  concern,  you  must  record  it 
manually  in  "Health  and  Safety: 
Hazards 

Doors — Deteriorated/Missing  Seals  (Entry 
Only)  (Common  Areas) 

Dffinency  The  seals  and  stripping  around 
the  entrv  door{s)  to  resist  weather  and  fire  art- 
damaged  or  missing 

Note:  This  defect  applies  only  to  entry 
doors  that  were  designed  with  seals.  If  a  door 
shows  evidence  that  a  seal  was  never  part  of 
its  design,  do  not  record  it  as  a  deficiency. 

U'vel  of  Deficiency: 

Level  I,  N/A 

Level  2  N/ A 

Ij'vel  3  The  seals  are  missing  on  one  entry 
door,  or  they  are  so  damaged  that  they 
do  not  function  as  thev  should 

Doors — Missing  Door  (Common  ,\reas) 

Deficiency  A  door  is  missing 
Note:  If  a  restroom  door,  entry  door,  or  fire 
door,  record  this  as  a  Level  3  deficiency. 
Ijivel  of  Deficiency: 
Level  1   A  door  is  missing,  but  it  is  not  a 

restroom  door,  entry  door,  or  fire  door. 
U'vel  2:  Two  doors  or  up  to  50%  of  the 

doors  are  missing,  but  they  are  not 

restroom  doors,  entry  doors,  or  fire 

doors,  and  the  ( findition  presents  no 

hazard. 
Lfvel  .?•  A  restroom  door,  entry  door,  or  fire 

door  is  missing 
-OR- 
Vou  estimate  that  more  than  50%  of  the 

doors  are  missing. 
Comments 
[j'vel  3:  If  the  condition  is  a  health  and 

safely  concern,  vou  must  record  it 

manually  as  "Health  and  Safety: 

Hazards  ■ 

Elft  tnrni  ICammon  Areas) 

Portion  of  the  common  area  that  safely 
provides  ele(.tri(  al  power  throughout  the 
building  Including  equipment  that  provides 
control,  protection,  metering,  and  service. 

This  inspectahle  item  can  have  the 
following  deficiencies 

Blo(  ked  .\ccess  to  Electrual  Panel 


Burnt  Breakers 

Evidence  of  Leaks/Corrosion 

Fray  ecf  Wiring 

Missing  Breakers 

Missing  Covers 

Electrical — Blocked  .Access  to  Electrical 
Panel  (Common  .\reas) 

Deficiency  A  fixed  obstruction  or  item  of 
sufficient  size  and  weight  can  delay  or 
prevent  access  to  any  panel  board  switch  in 
an  emergency. 

Note:  If  vou  see  an  item  that  is  easy  to 
remove,  like  a  picture,  do  not  note  this  as  a 
deficiency. 

Level  of  Deficiency: 

Level  IN/A 

Level  2:  N/A 

Level  3:  One  or  more  fixed  items  or  items 
of  sufficient  size  and  weight  can  impede 
access  to  the  unit's  electrical  panel 
during  an  emergency. 

Electrical — Burnt  Breakers  (Common  Areas) 

Deficiencv  Breakers  have  carbon  on  the 
plastic  body,  or  the  plastic  body  is  melted 
and  scarred. 

Level  of  Deficiency: 

Leve/l.N/A 

Level  2  N/A 

Level  3:  You  see  any  carbon  residue, 
melted  breakers,  or  arcing  scars. 

Electrical — Evidence  of  I.eaks/Corrosion 
(Common  Areas) 

Deficiency:  You  see  liquid  stains,  rust 
marks,  or  other  signs  of  corrosion  on 
electrical  enclosures  or  hardware. 

Note:  Do  not  consider  surface  rust  a 
deficiency  if  it  does  not  affect  the  condition 
of  the  electrical  enclosure. 

Level  of  Deficiency: 

Level  1    N/A 

Level  2  N/A 

Level  3:  Any  corrosion  that  affects  the 

condition  of  the  components  that  carry 

cun^nt. 
-OR- 
Any  stains  or  rust  on  the  interior  of 

electrical  enclosures. 
-OR- 
Any  evidence  of  water  leaks  in  the 

enclosure  or  hardware 

Electrical — Frayed  Wiring  (Common  Areas) 

Deficiency:  You  see  nicks,  abrasions,  or 
fraying  of  the  insulation  that  expose  wires 
that  conduct  current. 

Note:  Do  not  consider  this  a  deficiency  for 
wires  that  are  not  insulated,  such  as 
grounding  wires. 
Level  of  Deficiency: 
Level!:  til  h 
Level  2:  Hlh 

Level  3:  You  see  any  nicks,  abrasions,  or 
fraying  of  the  insulation  that  expose  any 
conducting  wire. 
Comments 
Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Electrical  Hazards." 


Electrical — Missing  Breakers  (Common 
Areas) 

Deficiencv:  In  a  panel  board,  main  panel 
board,  or  other  electrical  box  that  contains 
circuit  breakers/ fuses,  you  se.^  an  open 
r.ircuit  breaker  position  that  is  not 
appropriately  blanked-off. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:^/ A 

Level  3:  You  see  an  open  breaker  port. 

Electrical — Missing  Covers  (Common  Area) 

Deficiency:  The  cover  is  missing  from  any 
electrical  device  box.  panel  box.  switch  gear 
box,  control  panel,  etc.,  with  exposed 
electrical  connections. 

Note:  If  an  accompanying  authority  has 
identified  abandoned  wiring,  capped  wires 
do  not  pose  a  risk.  Do  not  record  this  as  a 
deficiency. 

Level  of  Deficiency: 
Level  2 :  N/A 
Level  2:  N/A 

Level  3:  A  cover  is  missing,  and  you  see 
exposed  electrical  connections. 

FHEO— 36"  Wide  Interior  Hallways 
(Common  Areas) 

Multi-story  Building  Hallwavs/Common 
Areas  Less  Than  36"  Wide  (FHEO— 36"  Wide 
Interior  Hallways)  (Common  Areas) 

Deficiency:  For  multi-story  buildings  that 
are  inspected,  verifv  that  the  interior 
hallways  to  the  inspected  units  and  common 
areas  are  at  least  36"  wide. 

Level  of  Deficiency 

Level  1 :  N/A 

Level  2:  N/A 

Leve/3;The  interior  hallways  are  less  than 
36"  wide. 

FHEO — Accessible  Outside  Common  Areas 
(Common  Areas) 

Routes  Obstructed  or  Inaccessible  to 
Wheelchair  Routes  Obstructed  or 
Inaccessible  to  Wheelchair  (FHEO — 
Accessible  Outside  Common  Areas  (Common 
Areas) 

Deficiency:  Verify  that  routes  to  all  outside 
common  areas  are  accessible  to  wheelchairs 
(i.e.;  there  are  curb  cuts,  ramps,  and 
sufficient  [36")  width). 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  3;  The  route  is  obstructed  or  not 
accessible  route. 

Floors  (Common  Areas) 

The  visible  horizontal  surface  system 
within  a  room  or  area  underfoot;  the 
horizontal  division  between  two  stories  of  a 
structure. 

This  inspectahle  item  can  have  the 
following  deficiencies 

Bulging/Buckling 

Floor  Covering  Damaged 

Missing  Flooring/Tiles 

Peeling/Needs  Paint 

Rot/Deteriorated  Subfloor 

Water  Stains/Water  Damage'Mold/Mildew 
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Floors — Bulging/Buckling  (Common  Areas) 

Deficiency:  The  floor  is  boyved,  deflected, 
sagging,  or  is  no  longer  aligned  horizontally. 
Level  of  Deficiency: 

Level  7;  N/A 

Level  2:  N/A 

Ij'vel  3:  You  see  bulging,  buckling,  sagging, 
or  a  problem  with  alignment. 
Comments 

Level  3:  If  you  have  any  doubt  about  the 
severity  of  the  condition,  request  an 
inspection  by  a  structural  engineer. 

Floors — Floor  Covering  Damaged  (Common 
.\reaf) 

Deficiency:  You  see  damage  to  carpet  tiles, 
wood,  sheet  vinyl,  or  other  floor  covering. 

I^vel  of  Deficiency: 

Level  1:  You  estimate  that  only  5-10%  of 
the  floor  covering  has  stains,  surface 
burns,  shallow  cuts,  small  holes,  tears, 
loose  areas,  or  exposed  seams.  The 
covering  is  fully  functional,  and  there  is 
no  safety  hazard. 

Level  2:  You  estimate  that  10-5U%  of  the 
floor  covering  has  stains,  surface  bums, 
shallow  cuts,  small  holes,  tears,  loose 
areas,  or  exposed  seams.  The  covering  is 
fully  functional,  and  there  is  no  safety 
hazard. 

I^vel  3:  For  a  single  floor,  you  estimate  that 
more  than  50%  of  the  fioor  covering  is 
damaged 
-OR- 

Damage  to  the  floor  covering  exposes  the 
underlying  material. 
Comments 

Level  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safety: 
Hazards  " 

Floors — Missing  Flooring/Tiles  (Common 
Areas) 

Deficiency:  Vou  see  that  flooring — terrazn. 
hardwood,  ceramic  tile,  or  other  flooring 
.material — is  missing. 

Level  of  Deficiency: 

Level  1:  For  a  single  floor,  you  see  small 

holes  in  areas  of  the  floor  surface  You 

estimate  that  5-10%  of  the  floors  are 

affected,  and  there  are  no  safety 

problems. 
Level  2:  You  estimate  that  10-50%  of  the 

floors  have  small  holes  in  areas  of  the 

floor  surface,  but  there  are  no  safety 

problems. 
Level  3.  You  estimate  that  more  than  50% 

of  the  floors  are  affected  bv  Level  1 

holes/damage. 
-OR- 
The  condition  causes  a  safety  problem. 

Comments 
Level  3:  If  you  have  just  one  concern  that 

safety  is  compromised,  classify  the  floor 

system  as  a  Level  3  deficiency 

Floors — Peeling/Needs  Paint  (Common 
Areas) 

Deficiency  For  floors  that  are  painted,  vou 
see  paint  that  is  peeling,  cracking,  flaking,  or 
otherwise  deteriorated. 

Level  of  Deficiencv: 

Level  J;  The  area  affected  is  more  than  1 
square  foot,  but  less  than  4  square  feet. 


Level  2:  The  area  affected  is  more  than  4 

square  feet. 
Level  3:  N/A 

Floors — Rot/Deteriorated  Subfloor  (Common 
Areas) 

Deficiency:  The  subfloor  has  decayed  or  is 
decaying. 

Level  of  Deficiency: 

Level  J:  N/A 

Level  2:  You  see  small  areas  of  rot — 1—4 

square  feet. 
Level  3:  You  see  large  areas  of  rot — more 

than  4  square  feet — and  applying  weight 

causes  noticeable  deflection. 
Comments 
Levey  5  If  you  have  any  doubt  about  the 

severity  of  this  condition,  request  an 

inspection  by  a  structural  engineer. 

Floors — Wafer  StainsWaler  Damage'MoId/ 
Mildew  (Common  Areas) 

Deficiency:  You  see  evidence  of  water 
infiltration,  mold,  or  mildew  that  may  have 
been  caused  by  saturation  or  surface  failure. 

Level  of  Deficiency: 

Level  J ;  N/A 

Level  2:  You  see  evidence  of  water  stain, 
mold,  or  mildew — such  as  a  darkened 
area — over  a  small  area  of  floor  (1—4 
square  feet).  You  may  or  may  not  see 
water.  You  estimates  that  less  than  10% 
of  the  floors  eire  affected. 

Level  3:  You  estimate  that  a  large  portion 
of  one  of  more  floors — more  than  4 
square  feet — has  been  substantially 
saturated  or  damaged  by  water,  mold,  or 
mildew.  You  see  cracks,  mold,  and 
flaking,  and  the  floor  surface  may  have 
failed. 
Comments 

Level  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety:  Air 
Quality." 

H\'AC  (Common  Areas) 

System  to  provide  heating,  cooling  and 
ventilation  to  the  unit. 

This  does  not  include  building  heating  or 
cooling  system  deficiencies  such  as  boilers, 
chillers,  circulating  pumps,  distribution 
lines,  fuel  supply,  etc.,  OR  occupant  owned 
or  supplied  heating  sources. 

Convection/Radiant  Heat  System  Covers 

Missing/Damaged 
General  Rust/Corrosion 
Inoperable 

Misaligned  Chimney/Ventilation  System 
Noisy/Vibrating/Leaking 

FTV'.^C — Convection/Radiant  Heat  Svslem 
Covers  Missing/Damaged  (Common  .^reas) 

Deficiency:  A  cover  on  the  convection/ 
radiant  heat  system  is  missing  or  damaged. 
which  could  cause  a  burn  or  related  injury. 
Level  of  Deficiency: 
Level  3.  N/A 
Level  2:  N/A 

Level  3:  .At  least  one  cover  is  missing  or 
substantially  damaged,  allowing  contact 
with  heating/surface  elements  or 
associated  fans 
Coinments 
Level  3:  When  the  system  is  operational 
during  an  inspection  and  you  see  a  Level 


3  deficiency — a  real-time  hazard  exists — 
you  must  record  it  manually  in  "Health 
and  Safety:  Hazards  " 

H\  ,\C^ — fieneral  Rust/Corrosion  l(  ommon 
Areas) 

Deficiency:  The  equipment  or  associated 
piping/ducting  shows  evidence  of  flaking, 
oxidation,  discoloration,  pitting  or  crevices. 

Level  of  Deficiency: 

Level  1:  You  see  superficial  surface  rust. 
Level  2:  You  see  significant  formations  of 

metal  oxides,  flaking,  or  discoloration — 

or  a  pit  or  crevice. 
Level  3:  Because  of  this  condition,  the 

equipment  or  piping  do  not  function. 

HVAC — Inoperable  (Common  Areas) 

Deficiency:  The  heating,  cooling,  or 
ventilation  system  does  not  function. 
Note: 

1.  If  the  HVAC  system  is  not  functioning 
because  it  is  not  the  right  season,  do  not 
record  this  as  a  deficiency 

2.  Statement  may  be  validated  by  resident 
survey  process. 

Level  of  Deficiency: 

Level  I:  N/A 

Level  2:  N/A 

Level  3:  The  HVAC  does  not  function:  it 
does  not  provide  the  heating  or  cooling 
it  should.  The  system  does  not  respond 
when  the  controls  are  engaged. 
Comments 

i*vey  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safety: 
Hazards" 

H\'.^C— Misaligned  Chimney  \  entilation 
System  (Common  .\reai) 

Deficiency:  The  exhaust  system  on  a  gas- 
fired  or  oil-fired  unit  is  misaligned. 
Level  of  Deficiency: 
Level  1 :  N/A 
Level  2:  N/A 
Level  3:  You  see  any  misalignment  that 

may  cause  improper  or  dangerous 

venting  of  gases 

HVAC — Noisy /Vibrating  Leaking  I  Common 
Areas) 

Deficiency:  The  HVAC  distribution 
components,  including  fans,  are  the  source  of 
abnormal  noise,  unusual  vibrations,  or  leaks. 

Level  of  Deficiency: 

Level  1 :  The  HVAC  system  shows  signs  of 
abnormal  vibrations,  other  noise,  or  leaks 
when  engaged.  The  system  still  provides 
enough  heating  or  cooling  to  maintain  a 
minimum  temperature  range  in  the  major 
living  areas. 

Level  2:  N/A 

Level  3:  N/A 

Stairs/Hand  Railings  Damaged  (Common 
Areas) 

Series  of  4  or  more  steps  or  flights  of  steps 
joined  by  landings  connecting  levels  of  a 
common  area.  Includes  supports,  frame, 
treads,  handrails. 

This  inspectahle  item  can  have  the 
following  deficiencies: 

Broken/Missing  Hand  Railing 
Broken/Damaged/Missing  Steps 
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Stairs — Broken/Missing  Hand  Railing 
(Common  Areas) 

Dfliiifntv    riie  haiiii-rail  is  damaged  or 
missing. 
Level  of  Deficiency: 

Leve/I.N/A 
Level  2  N/A 

Level  3:  The  hand-rail  for  four  or  more 
stairs  is  either  missing,  damaged,  loose, 

or  ntherv\  isf  unusable. 

Stairs — Broken/Damaged/Missing  Steps 
(Common  .'Xreas) 

Drfiriftu'v  The  horizontal  tread  or  stair 

surfat  e  IS  ilamaged  or  missing. 
Level  lit  Drill  irnrv: 

Level  J..N,.\ 
Level  2:  N/A 
Irvel  3:  A  step  is  broken  or  missing. 

lVa//s  I  Common  Areas) 

The  em  losiire  of  the  unit  and  rooms. 
Materials  tor  i  onstniction  include  concrete. 
masonrv  hloi  Ik.  liru.k.,  wood,  glass  block. 
plaster,  sheet-rock.  Surface  finish  materials 
ini  lude  paint,  wall-coverings. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Bulging.'Buckling 

Damaged/Deteriorated  Trim 

Damaged 

Peeling/Needs  F^aint 

Water  Stains  Water  Damage'Mold 'Mildew 

Walls — Bulging/Buckling  (Common  Areas) 

Deficiency:  A  wall  is  bowed,  deflected, 
sagging,  or  is  no  longer  aligned  horizontally. 
Level  of  Deficiency: 

Leve/I.N/A 

Level  2:  N/A 

Level  3:  You  see  bulging,  buckling,  sagging, 
or  a  lack  of  horizontal  alignment 
Comments 

Level  3:  If  you  have  any  doubt  about  the 
severity  of  the  condition,  request  an 
inspection  by  a  structural  engineer. 

Walls — Damaged/Deteriorated  Trim 
(Common  .^reas) 

Deficiency:  Cove  molding,  chair  rail,  base 
molding,  or  other  decorative  trim  is  damaged 

or  has  decaved 

Note:  Before  the  inspection  starts,  vou 
should  be  given  a  list  of  504/FH/.-\DA 
buildmgs/units.  For  the  buildings/units  on 
this  list,  do  not  record  superficial  surface/ 
paint  damage  caused  bv  wheelchairs, 
walkers,  or  medical  devices  as  a  deficiency. 
Level  of  Deficiency: 
Level  1:  You  see  small  areas  of 
deterioration  in  the  trim  surfaces,  and 
you  estimate  that  ,=>-lO%  of  the  wall  area 
is  affected 
Level  2  You  see  large  areas  of  deterioration 
in  the  trim  surfaces,  and  you  estimate 
that  10-50%  of  the  wall  area  is  affected. 
Level  3:  You  .see  significant  areas  of 
deterioration  in  the  wall  surfaces,  and 
you  estimate  that  more  than  50%  of  the 
wall  area  is  affected. 

Walls — Damaged  (Common  Areas) 

Deficiency  Vou  see  punctures  in  the  wall 
surfac;e  that  mav  or  may  not  penetrate 


completely.  Panels  or  tiles  may  be  missing  or 
damaged. 

Note:  This  does  not  include  small  holes 
from  hanging  pictures,  ets. 

Level  of  Deficiency: 

Levtl };  In  a  wall,  you  find  a  hole,  missing 
tile  or  panel,  or  other  damage  that  is 
between  1  inch  and  8V2  inches  by  11 
inches.  The  hole  does  not  penetrate  the 
adjoining  room;  you  cannot  see  through 
it. 

Level  2:  In  a  wall,  you  find  a  hole,  missing 
tile  or  panel,  or  other  damage  that  is 
larger  than  a  sheet  of  paper — 8V2  inches 
by  11  inches. 
-OR- 

You  find  a  crack  greater  than  Va  inch  wide 
and  at  least  11  inches  long. 

Level  3:  You  find  a  hole  of  any  size  that 
penetrates  an  adjoining  room;  you  can 
see  through  the  hole. 
-OR- 

Two  or  more  walls  have  Level  2  holes. 

Walls — Peeling/Needs  Paint  (Ciommon  Areas) 

Deficiency:  Paint  is  peeing,  cracking, 
flaking,  or  otherwise  deteriorated. 

Note:  Before  the  inspection  starts,  you 
should  be  given  a  list  of  504/FH/.'\D.A 
buildings/units.  For  the  buildings/items  on 
this  list,  do  not  record  as  a  deficiencies  any 
superficial  surface/paint  damage  caused  by 
wheelchairs,  walers.  or  medical  devices. 

Level  of  Deficiency: 

Level  1 :  The  affected  area  affected  is  1—4 
square  feet  on  2  or  more  walls. 

Level  2:  The  affected  area  is  more  than  4 
square  feet  on  any  wall  or  walls. 

Level  3:  N'A 

Walls — Water  Stains/Water  Damage/Mold/ 
Mildew  (Common  .^reas) 

Deficiency:  Walls  are  not  watertight.  You 
see  evidence  of  water  infiltration,  mold,  or 
mildew — or  damage  caused  by  saturation  or 
surface  failure. 

Level  of  Deficiency: 

Level  1 :  You  see  evidence  of  a  leak.  mold, 
or  mildew — such  as  a  darkened  area — 
over  a  small  area  (more  than  1  square 
foot  but  less  than  4  square  feet).  You  ma\ 
or  may  not  see  water. 

Level  2:  You  see  evidence  of  a  leak,  mold, 
or  mildew — such  as  a  darkened  area — 
over  a  large  area  (more  than  4  square 
feet).  You  probably  see  water. 

Level  3:  On  one  or  more  walls,  you 
estimate  that  a  large  portion — 50%  of  the 
surface — has  been  substantially  saturated 
or  damaged  by  water,  mold,  or  mildew 
You  see  cracks,  moist  areas,  mold,  or 
flaking.  The  wall  surface  may  have 
failed, 
-OR- 

In  any  one  unit,  you  estimate  that  more 
than  50%  of  the  walls  shows  Level  1 
damage  from  stains,  mold,  or  mildew. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
ittanually  in  "Health  and  Safety; 
Hazards." 

Windo^vs  (Common  Areas) 

Window  systems  provide  light,  security, 
and  exclusion  of  exterior  noise,  glare,  dust. 


heat,  and  cold.  Frame  materials  include 
wood,  aluminum,  and  vinyl 

This  inspectable  item  can  have  the 
following  deficiencies: 

Cracked/Broken'Missing  Panes 

Damaged  Window  Sill 

Deteriorated/Missing  Caulking/ Seals 

Inoperable/Not  Lockable 

Peeling/Needs  Faint 

Security  Bars  Prevent  Egress 

Windows — Cracked/Broken/Missing  Panes 
(Common  Areas) 

Deficiency:  A  glass  pane  is  cracked. 

broken,  or  missing  from  the  w  indow  sash. 
l^vel  of  Deficiency 

Level  1:  You  see  a  cracked  window  pane. 
Level  2:  N/A 

Level  3:  You  see  that  a  glass  pane  is  broken 
or  missing  from  the  window  sash. 

Windows — Damaged  Window  Sill  (Common 
Areas) 

Deficiency:  The  sill — the  horizontal  part  of 
the  window  that  bears  the  upright  portion  of 
the  frame — is  damaged. 

Note:  When  looking  for  damage  to  window 
sills,  do  not  include  scratches  and  cosmetic 
deficiencies. 

Level  of  Deficiency: 

Level  1:  A  sill  is  damaged,  but  still  there. 
The  inside  of  the  surrounding  wall  is  not 
exposed,  and  you  see  no  impact  on  the 
operation  or  functioning  of  the  w  indow 
or  on  its  weather  tightness. 

Level  2:  A  sill  is  missing  or  damaged 
enough  to  expose  the  inside  of  the 
surrounding  walls  and  compromise  its 
weather  tightness. 

Level  3,- N/A 

Windows — Inoperable/Not  Locable 
(Common  Areas) 

Deficiency:  A  window  ;  annot  be  opened  or 
closed  because  of  damage  to  the  frame,  faulty 
hardware,  or  another  cause. 

Note: 

1,  If  a  window  is  not  designed  to  lock,  do 
not  record  this  as  a  deficiency 

2.  Windows  that  are  accessible  from  the 
outside — a  ground  level  window,  for 
example — must  be  lockable. 

Level  of  Deficiency: 

Level  1:  A  window  is  not  functioning,  but 
can  be  secured   Other  windows  in  the 
immediate  area  are  functioning. 

Level  2:  N7A 

Level  3:  A  window  is  not  functioning,  but 
cannot  be  secured.  In  the  immediate 
area,  there  are  no  other  windows  that  are 
functioning  properly. 

Windows — Missing/Deteriorated  Caulking/ 
Seals  (Common  Areas) 

Deficiency:  The  caulking  or  seals  that 
resists  weather  is  missing  or  deteriorated. 
Note: 

1.  This  includes  Thermopane  and 
insulated  windows  that  have  failed, 

2,  Caulk  and  seals  are  considered  to  be 
deteriorated  when  two  or  more  seals  for  any 
window  have  lost  their  elasticitv  (If  the  seals 
crumble  and  flake  when  touched,  they  have 
lost  their  elasticity) 

Level  of  Deficiency: 
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Leve/ J.N/A 

Level  2:  Most  of  the  window  shows  missing 
or  deteriorated  caulk,  but  there  is  no 
evidence  of  damage  to  the  window  or 
surrounding  structure. 

Level  3:  There  are  missing  or  deteriorated 
caulk  or  seals— with  evidence  of  leaks  or 
damage  to  the  window  or  surrounding 
structure 

Windows — Peeling/Needs  Paint  (Common 
Areas) 

Deficiency:  Paint  covering  the  window 
assembly  or  trim  is  cracking,  flaking,  or 
otherwise  failing. 

Level  of  Defi(  lencv: 

Level  1:  You  see  peeling  paint  or  a  window 
that  needs  paint. 

Level  2:  N/A 

Level  3  \  A 

Windows — Security  Bars  Prevent  Egress 
(Common  Areas) 

Deficiency  Exiting  b\  window  is  severeh 
limited  or  im.possible  because  security  bars 
are  damaged  or  improperly  constructed  or 
installed. 

Note:  This  does  not  include  windows  that 
were  not  designed  for  exiting. 
Level  of  Deficiency: 
Level  J.  N/A 
Level  2:  N/A 

Level  3:  Sec:urity  bars  are  not  functioning 
as  they  should,  limiting  the  abilitv  to  exit 
through  the  window  and  posing  safety 
risks. 

Lighting — Missing/Damaged /Inoperable 
Fixture  (Common  Areas) 

Deficiency:  Lighting  fixture  is  damaged, 
not  functional,  or  missing 

Note:  To  conserve  energy  during  davtime 
or  in  low-use  areas,  many  facilities  use 
alternate  lights  that  are  triggered  bv  either  a 
sensor  or  a  timer.  If  vou  see  these  kinds  of 
lights,  ask  the  accompanying  authoritv  to 
verify  that  these  conservation  svstems  are  in 
place. 

Level  of  Deficiency: 

Level  J;  N/A 

Level  2:  20%-50%  of  the  permanent 
lighting  fixtures  are  missing  or  damaged 
so  thev  do  not  function  This  results  in 
inadequate  lighting  in  the  (ommon 
area(s). 

Level  3,  More  than  50%  of  the  permanent 
lighting  fixtures  are  missing  or  damaged 
so  they  do  not  function  This  results  in 
inadequate  lighting  in  the  common 
area(s). 

Outlets/Switches/Cover  Plates — Missing/ 
Broken  (Common  .\reas) 

Deficiency: 

— The  flush  plate  that  covers  the  opening 

around  a  switch  or  outlet  is  damaged  or 

missing. 
-OR- 
— A  switch  or  outlet  is  missing 
Level  of  Deficiency 
Level  I:  An  outlet  or  switch  has  a  broken 

cover  plate  over  a  junction  box,  but  it 

does  not  result  in  exposed  wiring. 
Level  2:  N/A 
Level  3:  An  outlet  or  switch  is  missing. 


-OR- 


A  cover  plate  is  missing  or  broken, 
resulting  in  exposed  wiring. 

Smoke  Detector — Missinglnoperable 
(Common  ,\reas) 

E>eficienc\ 

— A  smoke  detector  will  not  activate. 
-OR- 

—A  hardwired  smoke  detector  is  missing. 
Note: 

1 .  If  a  smoke  detector  is  there,  it  must 
function  as  it  should. 

2.  "Missing"  means  that  evidence  suggests 
that  unauthorized  personnel  have  removed  a 
hardwired  smoke  detector  that  should  be 
there. 

3  If  2  or  more  smoke  detectors  are  on  the 
same  level  in  visible  proximity,  at  least  one 
of  the  smoke  detectors  must  function  as  it 
should. 

Level  of  Deficiency: 
Level  1:  N/A 
Level  2:  N/A 

Level  3:  A  single  smoke  detector  is  missing 
or  does  not  function  as  it  should. 

Pedestrian/Wheelchair  Ramp  (Common 
Areas) 

Deficiency  A  pedestrian  walkway  or 
wheelchair  ramp  is  damaged  or  does  not 
function  as  it  should. 

Level  of  Deficiency: 

Level  I,- N/A 

Level  2:  A  walkway  or  ramp  shows  signs 
of  deterioration  and  requires  repair,  but 
it  can  be  used  by  people  on  foot,  in 
wheelchairs,  or  using  walkers. 

Level  3:  A  walkway  or  ramp  is  damaged 
and  cannot  be  used  by  people  on  foot,  in 
wheelchairs,  or  using  walkers. 

Mailboxes — Missing/Damaged  (Common 
Areas) 

Z>e/jc/ency  The  U.S.  Postal  Service 
resident  unit  mailbox  is  either  missing  or  so 
damaged  that  it  does  not  function  properly. 

Note:  Do  not  inspect  commercial  deposit 
boxes— FedEx.  UPS,  etc— or  US  Postal 
Service  "blue  boxes 

Level  of  Deficiency: 

Level  J  ,■  N/A 

Level  2:  N/A 

Level  3:  The  U.S.  Portal  Service  resident/ 

unit  mailbox  cannot  be  locked. 
-OR- 
The  US  Postal  Service  resident/unit 

mailbox  is  missing. 

Graffiti  (Common  Areas) 

Deficiency  'i'ou  see  crude  mst  riptions  or 
drawings  scratched,  painted,  or  sprayed  on  a 
building  surface,  retaining  wall. 

Note:  There  is  a  difference  between  art 
forms  and  graffiti.  Do  not  consider  full  wall 
murals  and  olher  art  forms  as  graffiti. 

Level  of  Deficiency 

Level  1 :  >ou  see  graffiti  in  one  place. 

Level  2:  You  see  graffiti  in  2-5  places. 

Level  3:  You  see  graffiti  in  6  or  more 
places 


Countertops — Missing^Damaged  (Common 
Areas) 

Deficiency   A  flat  work  surface  in  a  kitchen 
often  integral  to  lower  cabinet  space  is 
missing  or  deteriorated. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  20%  or  more  of  the  countertop 
working  surface  is  missing,  deteriorated, 
or  damaged  below  the  laminate — not  a 
sanitary  surface  to  prepare  food. 

Level  3:  N/A 

Cabinets — MissingTDamaged  (Common 
.\reas) 

Deficiency:  Cabinets  are  missing  or  the 
laminate  is  separating.  This  includes  cases, 
boxes,  or  pieces  of  furniture  with  drawers, 
shelves,  or  doors — primarily  used  for 
storage — mounted  on  walls  or  floors. 

Level  of  Deficiency: 

Level  I ;  N/A 

Level  2:  You  see  that  10-50%  of  the 

cabinets,  doors,  or  shelves  are  missing  or 

the  laminate  is  separating. 
Level  3:  You  see  that  more  than  50%  of  the 

cabinets,  doors,  or  shelves  are  missing  or 

the  laminate  is  separating. 

Dishwasher/Garbage  Disposal — Inoperable 
(Common  .\reasl 

Deficiency:  A  dishwasher  or  garbage 
disposal,  if  provided,  does  not  function  as  it 
should. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  The  dishwasher  or  garbage 

disposal  does  not  function  as  it  should. 
Level  3:  N/A 

Range  Hood/Exhaust  Fans — Excessive 
Grease^lnoperable  (Common  .\reasl 

Deficiency  The  apparatus  that  draws  out 
cooking  exhaust  does  not  function  as  it 
should. 

Level  of  Deficiency: 

Level  7   .An  accumulation  of  dirt  threatens 

the  free  passage  of  air. 
Level  2:  N/A 
Level  3:  The  exhaust  fan  does  not  function. 

-OR- 
You  estimate  that  the  flue  ma\  be 

completely  blocked. 

GFl — Inoperable  (Common  .\reas) 

Deficiency  The  GFl  does  not  hinction. 
Note:  To  determine  whether  the  GFl  is 
functioning,  you  must  press  the  self-test 
button  in  the  GFl  unit. 
Level  of  Deficiency: 
Level  J.- N/A 
Level  2:  N/A 
Level  J  The  GFl  does  not  function. 

Comments 
Level  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it  as 
"Health  and  Safetv:  Electrical  Hazards." 

Fencing — Damaged/\ot  Intact  (Common 

Areas) 

Deficienc\   \ou  see  that  fencing  around  the 
swimrning  pool  is  damaged. 
Level  of  Deficiency: 
Leve/I.N/A 
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Level  2:  N/A 

Level  3:  You  .see  any  damage  that  could 
lompromise  the  integritv  of  the  fence. 

Pool — Not  Operational  (Common  Areas) 

Deficiency:  The  pool  was  not  in  operation 
during  the  inspection. 

Note:  If  the  pool  is  open  for  the  season,  it 
should  be  operational.  If  the  pool  is  closed 
for  the  season,  do  not  record  this  is  a 
deficiency. 

Level  of  Deficiency: 

Level  ;.N/A 

Level  2:  N/A 

Level  J:  The  pool  is  not  operational. 
-OR- 

You  see  unsafe  conditions  at  the  pool/pool 
area  that  could  cause  an  injury. 

Lavatory  Sink — Damaged/Missing  (Common 
.■Vrcas) 

Dtticiency:  A  sink,  faucet,  or  accessories 
rtri'  missing,  damaged,  or  not  functioning. 

Note:  If  you  see  that  a  stopper  is  missing 
truni  a  common  area,  do  not  record  this  as 
a  deficiency. 

Level  of  Deficiency: 

Level  1:  You  see  extensive  discoloration  on 

cracks  in  over  50%  of  the  basin,  but  the 

sink  can  be  used. 
Level  2:  N/A 
Level  3:  The  sink  or  associated  hardware 

have  failed  or  are  missing.  The  sink 

t  annnt  be  used 

Plumbing — Clogged  Drains  (Common  Areas) 

Deficiency:  VVater  does  not  drain 
adequately  from  the  shower,  sink,  tub,  or 
basin. 
Level  of  Deficiency: 
Level  1:  Water  does  not  drain  freely,  but 

the  fixture  can  be  used. 
Level  2  N/A 
Level  3:  The  drain  is  completely  clogged  or 

has  suffered  extensive  deterioration.  The 

fixture  (  annot  be  used. 

Plumbing — Leaking  Faucet/Pipes  (Common 
Areas) 

Deficiency  ^'ou  see  that  the  sink  faucet  or 
piping  is  leaking 
Levey  of  Deficiency 

Level  1 :  You  see  a  leak  nr  drip  that  is 
contained  bv  the  basin  and  pipes,  and 
the  faucet  can  be  used. 

Level  2:  N/A 

Level  3:  You  see  a  steady  leak  that  is 

adversely  affecting  the  surrounding  area. 
-OR- 

The  fau<.et'pipe  cannot  be  used. 

Range  Hood/Exhaust  Fans — Excessive 
Grease/Inoperable  (Common  Areas) 

Deficiency:  The  apparatus  that  draws  out 
cooking  exhaust  does  not  function  as  it 
should. 

Level  of  Deficiency: 

Level  1:  An  accumulation  of  dirt  threatens 

the  free  passage  of  air 
Level  2:  N/A 
Ifvp]  1  The  exhaust  fan  Hnes  not  function. 

-OR- 
You  estimate  that  the  flue  mav  be 

completely  blocked 


Range/Stove — Missing/Damaged/Inoperable 
(Common  .\reas) 

Dejictency:  The  unit  is  missing  or 
dama^d. 
Levsl  of  Deficiency: 

Level  i :  The  operation  of  doors  or  drawers 
is  impeded,  but  the  stove  is  functioning. 
On  gas  ranges,  flames  are  not  distributed 
eqjually.  The  pilot  light  is  out  on  one  or 
more  burners. 
Leva/  2:  One  burner  is  not  functioning. 
Level  3:  The  unit  is  missing. 

i-OR- 
2  or  more  burners  are  not  functioning. 

]-OR- 
Thepven  is  not  functioning. 

tomments 
Level  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Hazards." 

Refrigerator — Damaged/Inoperable 
(Common  Areas) 

Deficiency:  The  refrigerator  is  missing  or 
does  not  cool  adequately  to  store  food  safety. 
Leva]  of  Deficiency: 

Lev^l  1  •  The  refrigerator  has  an  excessive 

accumulation  of  ice. 
-OR- 
The  seals  around  the  doors  are 

dateriorated. 
Level  2:  N/A 
Level  3:  The  refrigerator  is  missing. 

-OR- 
The  refrigerator  does  not  cool  adequately 

for  the  safe  storage  of  food. 

Sink — Damaged/Missing  (Common  -/\reas) 

Deficiency:  A  sink,  faucet,  or  accessories 
are  missing,  damaged,  or  not  functioning. 

Note:  If  a  stopper  is  missing,  do  not  record 
it  as  a  deficiency. 

Level  of  Deficiency: 

Level  1:  You  see  extensive  discoloration  or 
cracks  in  50%  or  more  of  the  basin,  but 
the  sink  and  hardware  can  still  be  used 
to  prepare  food. 

Level  2:  N/A 

Level  3:  The  sink  or  hardware  is  either 
missing  or  not  functioning 

Dryer  Vent — Missing/Damaged/Inoperabie 
(Common  .\reas) 

fh'^ic  icncy  There  is  no  adequate  way  to 
vent  heat  and  lint  to  the  outside. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  -)  The  drver  vent  is  missing  or  vou 
see  that  it  is  not  functioning  because  it 
is  blocked.  Dryer  exhaust  is  not 
pfTectively  vented  to  the  outside 

Balusler/Side  Railings — Damaged  (Common 
Areas) 

Deficiencv:  The  baluster  or  side  railing  on 
the  exterior  improvement  is  loose,  damaged, 
or  not  functioning — limiting  the  safe  use  of 
this  area 

Level  of  Deficiency: 

Level  J.  N/A 

Level  2:  N/A 


Level  3:  The  baluster  or  side  rails  enclosing 
the  areas  are  loose,  damaged,  or  missing. 
limiting  the  safe  use  of  this  area. 

Restroom  Cabinet — Damaged/IVlissing 
(Common  Areas) 

Deficiency:  You  see  damaged  or  missing 
cabinets,  vanity  tops,  drawers,  shelves,  doors, 
medicine  cabinets,  or  vanities. 

Level  of  Deficiency: 

Level  1 :  You  see  damaged  or  missing 
shelves,  vanity  tops,  drawers,  or  doors 
that  are  not  functioning  as  they  should 
for  storage  or  their  intended  purpose. 

Level  2:  \!  A 

Levf-I  3:  N,'A 

Shower/Tub — Damaged/Missing  (Common 
Areas) 

Deficiency:  The  shower,  tub,  or 
components  are  damaged  or  missing. 

Note:  A  missing  stopper  in  a  common  area 
is  not  a  deficiency. 

Level  of  Deficiency: 

Level  7,  N/A 

Level  2:  The  shower  or  tub  can  be  used,  but 
you  see  cracks  or  extensive  discoloration 
in  more  than  .50%  of  the  basin. 

Level  3:  The  shower  or  tub  cannot  be  used 
for  any  reason.  The  shower,  tub,  faucets, 
drains,  or  associated  hardware  is  missing 
or  has  failed 

Ventilation/Exhaust  System — Inoperable 
(Common  Areas) 

Deficiency:  The  apparatus  used  to  exhaust 
air  has  failed. 

Note:  If  there  was  never  a  bathroom  fan.  do 
not  record  this  as  a  deficiency . 

Level  of  Deficiency: 

Level  J;  N/A 

Level  2:  An  exhaust  fan  is  not  functioning. 

-OR- 
A  bathroom  window  cannot  be  opened. 
Level  3:  N/A 

Water  Closet/Toilet — Damaged/Clogged/ 
Missing  (Common  Areas) 

Deficiency:  A  water  closet/toilet  is 
damaged  or  missing. 
Levey  of  Deficiency: 
Level  l.N/A 
Level  2:  Fixture  elements — seat,  flush 

handle,  cover  etc — are  missing  or 

damaged. 

-OR- 
The  toilet  are  cracked,  or  the  hinge  is 

broken. 
Level  3:  The  bowl  is  fractured  or  broken 

and  cannot  retain  water. 

-OR- 
The  water  closet/toilet  is  missing. 

-OR- 
There  is  a  hazardous  condition, 

-OR- 
The  water  closet/toilet  cannot  be  flushed, 
because  of  obstruction  or  another  defect. 

Chutes  Damaged/Missing  Components 
(Common  Areas) 

Deficiency:  The  structure  that  directs 
garbage  into  the  appropriate  storage  container 
is  missing  or  damaged  This  includes  the 
chute,  chute  door,  and  other  components. 
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Note:  Do  not  evaluate  the  door  that  leads 
to  the  trash  room. 

Lev  ey  of  Deficiency: 

Level  J:  N/A 

Level  1:  Garbage  has  backed  up  into  chutes, 
because  the  collection  structure  is 
missing  or  broken,  Conifiactors  or 
components— <hute.  chute  door,  and 
other  components — have  failed. 

Level  3- S' A 

Unit  Inspectable  Items 

Items  to  inspect  for  "Unit"  are  as  follows: 

Bathroom 

All-for-Aid 

Oiling 

Doors 

Electrical  System 

Floors 

Hot  Water  Heater 

HVAC  System 

Kitchen 

Laundry  .^rea 

Lighting 

Outlets  Switches 

Patio/ Porch/ Balcony 

Smoke  Detector 

Stairs 

Walls 

Windows  ' 

Bathroom  (Unit) 

A  room  equipped  with  a  water  closet  or 
toilet,  tub  and/or  shower,  sink,  cabinet(s) 

and/or  closet. 

This  mspectahle  item  can  have  the 

following  deficiencies : 
Bathroom  Cabinets — Damaged/Missing 
Layat(jry  Sink — Damaged/ Missing 
Fhimbing — Clogged  Drains 
Plumbing — Leaking  Faucet /Pipes 
Shower  Tub — Damaged/Missing 
Ventilation/Exhaust  System — Inoperable 
Water  Closet /Toilet — Damaged/Clogged/ 
Missing 

Bathroom  Cabinets — Damaged^Missing 
(Bathroom) 

Deficiency.  You  see  damaged  or  missing 
cabinets,  vanity  tops,  shelves,  doors, 
medicine  cabinets,  or  vanities. 

Level  of  Deficiencv: 

Level  1:  You  see  damaged  or  missing 
shelves,  vanity  tops,  drawers,  or  doors 
that  are  not  functioning  as  thev  should 
for  storage  or  their  intended  purpose. 

Level  2:  N/A 

Level  3:  N  A 

Lavatory  Sink — Damaged/Missing 
(Bathroom) 

Deficiency:  A  basin  (sink)  is  missing  or 
shows  signs  of  deterioration  or  distress. 

Note:  If  you  see  the  stopper  near  the 
shower/tub  area,  do  not  record  it  as  a 
deficiency. 

Level  of  Deficiency: 

Level  I.  The  sink  can  be  used,  but  vou  see 

either  of  these: 
There  are  cracks  or  extensive  discoloration 

in  more  than  50%  of  the  basin. 
-OR- 

A  stopper  is  missing 
Level  2.  N/A 


The  sink  cannot  be  used,  because  the  sink 
or  associated  hardware  is  missing  or  has 
failed. 

Plumbing — Clogged  Drains  (Bathroom) 

Deficiency:  Water  does  not  drain 
adequately  in  the  shower,  or  basin  (sink). 

Level  of  Deficiency: 

Level  1:  Water  does  not  drain  freely,  but 
the  fixtures  can  be  used. 

Level  2:  N/A 

Level  3:  The  fixtures  are  not  usable, 
because  the  drain  is  completely  clogged 
or  shows  extensive  deterioration 

Pluming — Leaking  Faucet/Pipes  (Bathroom) 
Deficiency:  You  see  that  a  basin,  shower. 

water  closet,  tub  faucet,  or  associated  pipes 

are  leaking  water. 
Level  of  Deficiency: 

Level  1 :  You  see  a  leak  or  drip  that  is 
contained  by  the  basin,  and  the  faucet  or 
pipe  can  be  used. 

Level  2:  N/A 

Level  3:  You  see  a  steady  leak  that  is 
adversely  affecting  the  area  around  it. 
-OR- 

The  faucet  or  pipe  cannot  be  used. 

Shower/Tub — Damaged/Missing  (Bathroom) 

Deficiency  The  shower,  tub.  or 
components  are  damaged  or  missing.  This 
includes  associated  hardware — grab  bars, 
shower  doors,  etc. 

Note: 

1  This  does  not  include  leaking  faucets 

and  pipes. 

2.  If  you  see  the  stopper  near  the  shower/ 
tub  area,  do  not  record  it  as  a  deficiency. 

Level  of  Deficiency: 

Level  I .  A  stopper  is  missing. 

Level  2:  The  shower  or  tub  can  be  used,  but 

you  see  cracks  or  extensive  discoloration 

in  more  than  50%  of  the  basin. 
Level  3:  The  shower  or  tub  cannot  be  used 

for  any  reason.  The  shower,  tub,  faucets. 

drains,  or  associated  hardware  is  missing 

or  has  failed, 

Ventilation/Exhaust  System — Inoperable 

IBathroomj 

Deficiency  The  apparatus  used  to  exhaust 

air  has  failed. 

Note: 

1.  If  a  resident  has  blocked  an  exhaust  fan 
but  it  can  function  properly   do  not  record 
this  as  a  deficiency 

2  If  a  resident  has  disfonnet  ted  a  fan. 
consider  it  fun{  tional  if  it  can  be 
immediately  reconnet-ted  for  your  inspection. 

3.  If  there  was  never  a  bathrcvDm  fan.  do  not 
record  this  as  a  deficiency. 

Level  of  Deficiency: 

Level  1    \  A 

Level  2:  .^n  exhaust  fan  is  not  functioning. 

-OR- 
A  bathroom  wimlnw  cannot  be  opened. 
Level  3:  N/A 

Water  CloselToilet — Damaged/Clogged/ 
Missing  (Bathroom) 

Deficiency  A  water  closet/toilet  is 
damaged  or  missing. 
Levey  of  Deficiency: 
Level  1:  N/A 


Level  2:  Fixture  elements — seat,  flush 
handle,  cover  etc. — are  missing  or 
damaged. 
-OR- 
The  toilet  seat  is  cracked,  or  the  hinge  is 

broken. 
Level  3:  The  bowl  is  fractured  or  broken 
and  cannot  retain  water. 
-OR- 
The  water  closet/toilet  is  missing. 

-OR- 
There  is  a  hazardous  condition. 

-OR- 
The  water  closet/toilet  cannot  be  flushed, 
because  of  obstruction  or  another  defect. 

Call-for-Aid  (Unit) 

System  to  summon  help.  May  be  visual, 
audible,  or  both.  May  be  activated  manually 
or  automatically  when  pre-programmed 
conditions  are  met. 

777/s  inspectable  item  can  have  the 
following  deficiency: 

Inoperable. 

Inoperable  (Call-for-Aid) 

Deficiency:  The  system  does  not  function 
as  it  should. 

Level  of  Deficiency: 

Level  1:N/-A 
Level  2:  N/A 

Level  3:  The  system  does  not  function  as 
it  should. 

Ceiling  (Unit) 

The  visible  overhead  stiMcture  lining  the 
inside  of  a  room  or  area. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Bulging/Buckling 

Holes/Missing  Tiles/Panels/Cracks 

Peeling/Needs  Paint 

Water  Stains/W'ater  Damage/Mold/Mildew 

Bulging/Buckling  (Ceiling) 

Deficiency:  The  ceiling  is  bowed,  deflected, 
sagging,  or  is  no  longer  aligned  horizontally. 

Level  of  Deficiency: 

Level  I  ,■  N/A 

Level  2:  N/A 

Level  3:  You  see  bulging,  buckling,  sagging. 
or  a  problem  with  alignment. 
Comments 

Level  3:  If  there  is  any  doubt  about  the 
severity  of  the  condition,  request  an 
inspection  by  a  structural  engineer, 

Holes/Missing  Tiles/Panels/Cracks  (Ceiling) 

A  ficiiric\ 

—The  ceiling  surface  has  punctures  that 

may  or  mav  not  penetrate  completelv. 
-OR- 
— Panels  or  tiles  are  missing  or  damaged. 
Level  of  Deficiency: 
lA'vel  I   You  see  small  hole  that  are  no 

larger  than  a  sheet  of  paper — S'z  inches 

bv  11  inches 
-QR- 
No  hole  pyenetrates  the  area  above. 

-OR- 
You  .see  that  no  more  than  3  tiles  or  panels 

are  missing. 
Level  2:  You  see  a  hole  that  is  larger  than 

a  sh»«"'  nf  paper — 8'':  inches  by  1 1 

inches — but  it  does  not  penetrate  the 

area  above.  (You  cannot  see  through  it). 
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-OR- 
You  see  that  more  than  3  tiles  or  panels  are 
missing. 
-OR- 
You  see  a  crack  more  than  Va  inch  wide 

and  11  inches  long. 
Level  3:  You  see  a  hole  that  penetrates  the 
area  above;  you  can  see  through  it 
C  JJiTinients 
Level  3:  If  a  hole  is  a  health  and  safety 
concern,  you  must  re<:ord  it  manually  in 
"Health  and  Safely  Hazards." 

Peeling/Needs  Paint  (Oiling) 

Dfjicieiuy. 

— You  see  paint  that  is  peeling,  cracking, 

flaking,  or  otherwise  deteriorated. 
-OR- 
— You  see  a  surface  that  is  not  painted. 
Level  of  Deficiency: 
Level  J: The  affected  area  is  larger  than  1 

square  foot,  but  smaller  than  4  .square 

feet. 
Level  2:  The  affected  area  is  larger  than  4 

square  feet. 
Level  3:  N/ A 

Water  Stains/Water  Damage/Mold/Mildew 

(Ceiling) 

Ih'firiency:  You  see  evidence  of  water 
infiltration,  mold,  or  mildew  that  may  have 
been  cau.sed  by  saturation  or  surface  failure. 

Level  of  Deficiency: 

Level  1 :  On  one  ceiling,  you  see  evidence 
of  a  leak,  mold,  or  mildew — such  as  a 
darkened  area — over  a  small  area  (more 
than  1  square  foot  but  less  than  4  square 
feet).  You  estimate  that  less  than  10%  of 
the  ceiling  surface  area  is  affected.  You 
may  or  may  not  see  water. 

Level  2:  On  one  ceiling,  you  see  evidence 
of  a  leak  mold  or  mildew — such  as  a 
darkened  area — over  a  large  area  (more 
than  4  square  feet).  You  may  or  may  not 
see  water 
-OR- 

You  estimate  that  lU-5(J"o  of  the  ceiling 
areas  has  Level  1  damage. 

level  3:  On  one  ceiling,  you  estimate  that 
a  large  portion — 50%  of  its  surface — has 
been  substantially  saturated  or  damaged 
by  water,  mold,  or  mildew.  You  see 
cracks,  moist  areas,  mold,  or  mildew. 

The  ceiling  surface  mav  have  failed. 
-OR- 

In  any  one  unit,  you  estimate  that  more 
than  50%  of  the  ceiling  shows  Level  1 
damage  from  stains,  mold,  or  mildew. 
-OR- 

Level  3:  If  the  condition  is  a  health  and 
safety  concerns,  you  must  record  it 
manually  in  "Health  and  Safetv:  Air 
Quality." 

Doors  (Unit) 

Means  of  access  to  the  interior  of  a  unit, 
room  within  the  unit,  or  closet.  Doors 
provide  privacy  and  security,  control 
passage,  provide  fire  and  weather  resistance. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Damaged  Surface  Holes/Paint/Rusting/ 
Glass 

Damaged  Krames/Threshold/Lintels/Trim 

Damaged  Hardware/Locks 

Damaged/Mi.'>sing  Screen/Storm/Security 
Door 


Deteriorated/Missing  Seals  (Entry  Only) 
Missing  Door 

Dama^d  Surface — Holes/Paint/Rusting/ 
Gla.ss  (Doors) 

Deficiency:  You  see  damage  to  the  door 
surface  that: 
— mqy  affect  either  the  surface  protection 
or  |he  strength  of  the  door 
iOR- 
— may  compromise  building  security 
Thislincludes  holes,  peeling/cracking/no 
paint,  broken  glass,  and  significant  rust. 
Note:  If  the  door  is  a  bathroom  door  or 
entry  (fcor.  this  is  a  Level  3  deficiency. 
Level  of  Deficiency: 
Level  I.N/A 

Level  2:  One  interior  door — not  a  bathroom 
or  ientry  door — has  a  hole  or  holes  with 
a  diameter  ranging  from  'A  inch  to  1 
in^h. 
Level  3:  One  door  has  a  hole  or  holes  larger 
th^n  1  inch  in  diameter,  significant 
pefeling/cracking/no  paint,  rust  that 
afects  the  integrity  of  the  door  surface, 
or  broken/missing  glass. 
•lOR- 
If  a  bathroom  door  or  entry  door  has  Level 
2  damage. 
Comments 
Levei  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safety: 
Hazards." 

Damaged  Frames'Threshold  Lintels/Trim 
I  Doors) 

Deficiency:  You  see  a  frame,  header,  jamb, 
thresh<>ld.  lintel,  or  trim  that  is  warped,  split, 
cracke^,  or  broken. 

Note  If  you  see  damage  to  a  door's 
hardware — locks,  hinges,  etc. — record  this 
under  '"Doors-Damage  Hardware/Locks". 
Level  of  Deficiency: 
Levi  J.N/ A 

Levej  2:  At  least  one  door  is  not 
fuiictioning  or  c:annot  be  locked  because 
of  jdamage  to  the  frame,  threshold,  lintel, 
orjtrim. 
Level  3:  At  least  one  bathroom  door  or 
entry  door  is  not  functioning  or  cannot 
bejlocked  because  of  damage  to  the 
fralme.  threshold,  lintel,  or  trim. 
Comments 
Z-evfi^  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Hazards." 

Damaged  Hardware/I.ocks  (Doors) 

Deficiency:  The  attachments  to  a  door  that 
provide  hinging,  hanging,  opening,  closing, 
surface  prote<:tion.  or  security  are  damaged  or 
missing.  These  include  locks,  panic 
hardware,  overhead  door  tracks,  springs  and 
pulleys  sliding  door  tracks  and  hangers,  and 
door  closures. 

Nolo: 

1.  If  B  door  is  designed  to  have  a  lock,  the 
lock  sliould  work.  If  a  door  is  designed 
without  locks,  do  not  record  it  as  a 
deficiemcy. 

2.  If  a  lock  has  been  removed  from  an 
interior  door,  do  not  record  this  as  a 
deficiency. 


3.  504  units  have  had  locks  removed. 
Before  you  start  the  inspection,  you  should 
be  given  a  list  of  units  relative  to  504/FH/ 
■•KD.A.  Do  not  record  these  missing  locks  as 
deficiencies. 

4.  For  public:  housing,  if  a  lock  on  a 
bedroom  door  is  mis.smg  or  damaged,  do  not 
record  it  as  a  deficiency. 

Level  of  Deficiency: 

Level  1:  A  closet  door  does  not  function  as 

it  should  bi'i  ause  of  damage  to  the  door's 

hardware. 
-OR- 
.•\  closet  door  ttiat  requires  locking  cannot 

be  locked  because  of  damage  to  the 

door's  hardware. 
Level  2:  A  door  does  not  function  as  it 

should  because  of  damage  to  the  door's 

hardware. 
-OR- 
.•\  door  that  recjuires  locking  cannot  be 

luc  ked  because  of  damage  to  the  door's 

hardware. 
Level  3:  A  bathroom  door  or  entry  door 

does  not  function  as  it  should  because  of 

damage  to  the  door's  hardware. 
-OR- 
.•\  bathroom  door  or  I'litrv  door  that 

requires  ioc  king  i  annot  be  locked 

because  ot  damage  to  the  door's 

liardware. 

Damaged/Missing  Screen/Sform/Securitv 
Door  (Doors) 

Dt^ticiency:  You  see  damage  to  surfaces, 
including  sc:reens.  glass,  frames,  hardware, 
and  door  surfaces. 
Level  of  Defirienry: 
Level  !:  Al  least  one  screen  door  or  storm 

door  is  damaged  or  is  missing  screens  or 

glass — shown  by  an  empty  frame  or 

frames. 
Level  2:  N/A 
Level  3:  A  security  door  is  not  functioning 

or  missing. 
Comments 
Level  3:  "Missing"  applies  only  if  a 

sec;urity  door  that  should  be  there  is  not 

there. 

Deteriorated/Missing  Seals  (Entry  Only) 
(Doors) 

Dt'/ir/enrv  The  seals  and  stripping  around 
the  enlrv  door(s)  t(j  resist  weather  and  fire  are 
damaged  or  missing. 

Note:  This  detect  applies  onlv  to  entrv 
doors  that  were  designed  with  seals.  If  a  door 
shows  evidence  that  a  seal  was  never  part  of 
its  design,  do  not  rec;ord  it  as  a  deficiency. 

Level  of  Deficiency: 

Level  ;.  N/A 

level  2:  \!  A 

Level  3:  The  seals  are  missing  on  one  entrv 
door,  or  they  are  so  damaged  that  they 
do  not  funcrtion  as  they  should. 

Missing  Door  (Doors) 

Deficiency:  A  door  is  missing. 
Note: 

1 .  If  a  bathroom  or  entrv'  door  is  missing, 
record  this  as  a  Level  3  deficiency. 

2.  If  a  bedroom  door  has  been  removed  to 
improve  access  for  an  elderly  or  ha.ndicapped 
resident,  do  not  record  this  as  a  deficiency. 

Level  of  Deficiencv: 
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Level  1:  A  door  is  missing,  but  it  is  not  a 
bathroom  door  or  entry  door. 

Level  2:  Two  doors  or  up  to  50%  of  the 
doors  are  missing,  but  they  are  not 
bathroom  doors  or  entry  doors,  and  the 
condition  presents  no  hazard. 

Level  3:  A  bathroom  door  or  entry  door  is 
missing. 
-OR- 

You  estimate  that  more  than  50%  of  the 
unit  doors — not  including  bathroom 
doors  and  entry  doors — are  missing. 

Electrical  System  (Unit) 

Portion  of  the  unit  that  safely  provides 
elec:trical  power  throughout  the  building. 
Includes  equipment  that  provides  control, 
protection,  metering  and  service. 

This  inspectable  item  can  have  the 
following  deficiency: 

Blocked  .Access  to  Electric  Panel 

Burnt  Breakers 

Evidence  of  Leaks  Corrosion 

Frayed  Wiring 

CiFl  inoperable 
.  Missing  Breakers/Fuses 

Missing  C'overs 

Blocked  .Access  to  Electrical  Panel 
(Electrical  System) 

Deticienc)   A  fixed  obstruction  or  item  of 
sufficient  size  and  weight  can  delay  or 
prevent  acni'ss  to  an\  panel  board  switch  in 
an  emergencN , 

Note:  If  you  see  an  item  that  is  easy  to 
remove,  like  a  picture,  do  not  note  this  as  a 
defic  lent. 

Level  of  Deficiency: 

Level  ;.  N/A 

Level  2:  N/A 

Levey  3:  One  or  more  fixed  items  of 
sufficient  size  and  weight  can  impede 
access  to  the  unit's  electrical  panel 
during  an  emergency 

Burnt  Breakers  (Electrical  System) 

Deficiencv.  Breakers  have  carbon  on  the 
plastic  bod\ .  or  the  plastic  body  is  melted 
and  scarred. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2,-  N/A 

Level  3:  You  see  any  carbon  residue, 
melted  breakers,  or  arcing  scars. 

Evidence  of  Leaks/Corrosion  (Electric 
System) 

Deficiency:  You  see  liquid  stains,  rust 
marks,  or  other  signs  of  corrosion  on 
electrical  enclosures  or  hardware 

Note:  Do  not  consider  surface  rust  a 
deficiency  if  it  does  not  affect  the  condition 
of  the  electrical  enclosure. 
Level  of  Deficiency: 
Level  1:S/A 
Level  2:  S/A 

Level  3:  Any  corrosion  that  affects  the 
condition  of  the  components  that  carry 
current. 
-QR- 
Any  stains  or  rust  on  the  interior  of 
electrical  enclosures 
-OR- 
Any  evidence  of  water  leaks  in  the 
enclosure  or  hardware. 


Frayed  Wiring  (Electrical  System) 

Deficiency:  You  see  nicks,  abrasions,  or 
fraying  of  the  insulation  that  expose  wires 
that  conduct  current. 

Note:  Do  not  consider  this  a  deficiency  for 
wires  that  are  not  intended  to  be  insulated, 
such  as  grounding  wires. 
Level  of  Deficiency: 
Level  1 :  N/A 
Level  2:  N/A 

Level  3:  You  see  any  nicks,  abrasions,  or 
fraying  of  the  insulation  that  expose  any 
conducting  wire. 
Comments 
Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety: 
Electrical  Hazards," 

GFI — Inoperable  (Electrical  System) 
Deficiency:  The  GFI  does  not  function. 
Note:  To  determine  whether  the  GFI  is 
functioning,  you  must  press  the  self-test 
button  in  the  GFI  unit. 
Level  of  Deficiency: 
Levey  I.N/A 
Levey  2:  N/A 
Levey  3:  The  GFI  does  not  function. 

Comments 
Levey  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it  as 
"Health  and  Safety:  Electrical  Hazards." 

Missing  Breakers.Tuses  (Electrical  System) 

Deficiency:  In  a  panel  board,  main  panel 
board,  or  other  electrical  box  that  contains 
circuit  breakers/fuses,  you  see  an  open 
circuit  breaker  position  that  is  not 
appropriately  blanked-off. 

Level  of  Deficiency: 

Level  J:  N/A 
Level  2:  N/A 
Level  3:  You  see  an  open  breaker  port. 

Missing  Covers  (Electrical  System) 

Deficiency:  The  cover  is  missing  from  any 
electrical  device  box.  panel  box.  switch  gear 
box.  control  panel,  etc..  with  exposed 
electrical  connections. 

Levey  of  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 

Level  3:  A  cover  is  missing,  and  you  see 
exposed  electrical  connections. 

Floors  li'nit) 

The  visible  horizontal  surface  system 
within  a  room  or  area  underfoot;  the 
horizontal  division  between  two  stories  of  a 
structure. 

This  inspectable  item  can  have  the 
tallowing  deficiencies: 

Bulging-  Buc;kling 

Floor  Covering  Damage 

Missing  Floonng'Tiles 

Peeling/Needs  Paint 

Rot/Deteriorated  Suhfloor 

Water  Stains  'Water  Damage/Mold 'Mildew 

Bulging/Buckling  (Floors) 

Deficiency  A  floor  is  bowed,  deflected, 
sagging,  or  is  no  longer  aligned  horizontally. 
Level  of  Deficiency: 

Level  UW A 


Level  2:  N/A 

Level  3:  You  see  bulging,  buckling,  sagging, 
or  a  lack  of  horizontal  alignment. 
Comments 

Levey  3:  If  you  have  any  doubt  about  the 
severity  of  this  condition,  request  an 
inspection  b\'  a  structural  engineer. 

Floor  Covering  Damage  (Floors) 

Deficiency:  You  see  damage  to  carpiet  tiles, 
wood,  sheet  vinyl,  or  other  floor  covering. 

Level  of  Deficiency: 

Level  J;  You  estimate  that  only  5-10%  of 
the  floor  covering  has  stains,  surface 
burns,  shallow  cuts,  small  holes,  or  tears 
in  non-traffic  areas;  loose  areas;  or 
exposed  seams.  The  covering  is  fully 
functional,  and  there  is  no  safety  hazard. 

Levey  2:  You  estimate  that  10-50%  of  the 
floor  covering  has  bum  marks,  cuts. 
tears,  holes,  or  large  sections  of  exposed 
seams  that  expose  the  underlying 
material.  There  is  no  safety  hazard, 

Levey  3:  You  estimate  that  more  than  50% 
of  the  floor  covering  has  bum  marks, 
cuts,  tears,  holes,  or  large  sections  of 
exposed  seams  that  expose  the 
underlying  material. 
Comments 

Level  3:  If  this  condition  is  a  health  and 
safety  concem,  you  must  record  it 
manually  in  "Health  and  Safety: 
Hazards." 

Missing  Floorin^Tiles  (Floors) 

Deficiency  VCT.  sheet,  vinyl.  c:^rpet.  or 
other  flooring  material  is  missing. 

Note:  If  you  have  a  single  concem  about 
compromised  safely,  record  this  as  a  Level  3 
deficiency. 

L,evey  of  Deficiency: 

Level  1:  For  a  single  floor,  small  areas  of 
the  floor  surface  are  missing.  You 
estimate  that  more  than  5%  but  less  than 
10%  of  the  floors  are  affected  and  that 
this  does  not  cause  a  safety  problem, 

Levey  2:  You  estimate  that  10-50%  of  the 
floors  have  missing  or  broken  flooring 
and  that  this  does  not  cause  a  safetv 
problem. 

Level  3:  You  estimate  that  more  than  50% 
of  the  floors  are  affected  by  missing  or 
broken  flooring 
-OR- 

Missing  or  broken  flooring  causes  a  single 
safely  problem. 
Cximments 

Level  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safety: 
Haz.ards" 

Peeling/Needs  Paint  (Floors) 

Deficiency  For  flc^iors  that  are  painted,  vou 
see  paint  that  is  peeling,  cracking,  flaking,  or 
otherwise  deteriorated. 

Levey  of  Deficiency: 

Level  t  The  area  affected  is  more  than  1 
square  foot,  but  less  than  4  square  feet. 

Level  2  The  area  affected  is  more  than  4 
square  feet, 

Levey  3:  N/A 

RntT)«>tprinrated  Subfloor  (Floors) 

Deficiency.  The  subfioor  tias  aet^ved  or  is 
decaying. 
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U'vel  of  Deficiency: 

/^ve/;.N/A 

Lcve/  2:  You  see  small  areas  of  rot  or 
spongy  floorino — more  than  1  square 
foot,  but  less  than  4  square  feet. 

I^'vt'l  3:  You  see  large  areas  of  rot — more 
than  4  .square  feet — and  applying  weight 
causes  noticeable  deflection. 
Comments 

Z,pve/  3:  If  you  have  any  doubt  about  the 
severity  of  this  condition,  request  an 
inspection  by  a  structural  engineer. 

Water  Stains/Water  Damage 'VloldMildew 
(Floors) 

Deficiency:  You  see  evidence  of  water 
intlitration.  mold,  or  mildew  that  may  have 
bt'en  caused  by  saturation  or  surface  failure. 

Level  of  Deficiency: 

I^vf'l  J.N/A 

U'vrl  2:  You  see  evidence  of  a  water  stain, 
mold,  or  mildew — such  as  a  darkened 
ar«H — over  a  small  area  of  floor  (1—4 
square  feet).  You  may  or  may  not  see 
water. 

U'vel  3:  You  estimate  that  a  large  portion 
of  floor — more  than  4  square  feet — has 
been  substantialK  saturated  or  damaged 
by  water,  mold,  or  mildew.  You  see 
cracks,  mold,  and  flaking,  and  the  floor 
surface  may  have  failed. 
Cximments 

l^vei  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  as  "Health  and  Safety:  Air 
Qualitv." 

Hot  WatfT  tieater  (UnitI 

This  /nv/jf-cfob/e  item  can  have  the 
following  deficiencies: 
Misaligned  Chimney/Ventilation  System 
Inoperable  Unit/Components 
l.tMkIng  Valves/Tanks/Pipes 
Pressure  Relief  Valve  Missing 
Ru^!  ("orrosion 

Misaligned  Chimney/Ventilation  System  (Hot 
Water  Heater) 

Di'ticirnry  The  exhaust  system  on  a  gas- 
tirt'd  or  Dil-fired  unit  is  misaligned. 
h'-.f'l  111  Deficiency: 
h^ifi  ].N/A 
i^'irl2:N/A 
h-\  '■!  3:  You  see  any  misalignment  that 

may  cause  improper  or  dangerous 

venting  of  gases. 

Inoperable  I 'nit/Components  (Hot  Water 
Heater) 

DfU(  irn,  \    Hilt  VNri'Hr  sup[)l\-  is  not 
dvaildblt',  b^•(  rinM-  thf  system  or  svstem 
components  have  malfunctioned. 
Level  of  Deficiency: 
Level  ;.  N/A 
Level  2:  N/ A 

Level  3:  After  running,  water  from  the  hot 
water  taps  is  not  warmer  than  room 
temperature 

leaking  ValvesATanks/Pipes  (Hot  Water 
Heater) 

Dcticipncv:  You  see  water  leaking  from  anv 
hoi  water  svstem  component,  including  valve 
flanges,  stems,  bodies,  domestic  hot  water 
tank,  or  its  piping, 

U'vi'l  of  Deficiency: 


Level  UN/ A 

Level  2:  N/A 

Level  3:  You  see  water  leaking. 
Comments 

Levet  3:  If  this  condition  is  a  health  and 
safbty  concern,  you  must  record  it 
manually  in  "Health  and  Safety 
Hazards," 

Pressure  Relief  Valve  Missing  (Hot  Water 
Heater) 

Defidiency:  The  pressure  relief  valve  on  the 
unit  water  heating  system  is  missing  or  does 
not  extend  to  the  floor. 

Level  of  Deficiency: 

Level  1;  N/A 

Level  2:  U/ A 

Level  3:  You  see  that  the  pressure  relief 
valve  on  the  unit  water  heating  system 
is  either  missing  or  does  not  extend  to 
tha  floor, 

Rust/Corrosion  (Hot  Water  Heater) 

Deficiency:  The  equipment  or  associated 
piping/ducting  shows  evidence  of  flaking, 
oxidation,  discoloration,  pitting,  or  crevices 

Level  of  Deficiency: 

Level  J :  You  see  superficial  surface  rust. 
Level  2:  You  see  significant  formations  of 

matal  oxides,  flaking,  or  discoloration — 

or  ^  pit  or  crevice. 
Level  3:  Because  of  this  condition,  the 

equipment  or  piping  do  not  function. 

HVAC  System  (Unit) 

System  to  provide  heating,  cooling  and 
ventilation  to  the  unit. 

This  does  not  include  building  heating  or 
cooling  system  deficiencies  such  as  boilers, 
chillers,  circulating  pumps,  distribution 
lines,  fuel  supply,  etc.,  or  occupant  owned  or 
supplied  heating  sources. 

This  inspectable  item  can  have  the 
followitig  deficiencies: 

Conviection/Radiant  Heat  System  Covers 
Missing/Damaged 

General  Rust/Corrosion 

Inoperable 

Misaligned  Chimney/Ventilation  System 

Noisy /Vibrating/Leaking 

Convection Tladiant  Heal  Svstem  Covers 
Missing,'Damaged  (H\  AC) 

Deficiency:  A  cover  on  the  convection/ 
radiant  heat  system  is  missing  or  damaged, 
which  could  cause  a  bum  or  related  injury. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  N/A 

Level  3:  At  least  one  cover  is  missing  or 
substantially  damaged,  allowing  contact 
with  heating/surface  elements  or 
associated  fans. 
Comments 

Level  3:  When  the  system  is  operational 
diiring  an  inspection  and  you  see  a  Level 
3  deficiency — a  real-time  hazard  exits — 
yoij  must  record  it  manually  in  "Health 
and  Safety:  Hazards." 

General  Rust/Corrosion  (HVAC) 

Deficiency:  You  see  a  component  of  the 
system  with  deterioration  from  oxidation  or 
corrosion  of  system  parts, 

Levi^  uf  Deficiency: 

Level  1:  You  see  deterioration  from  rust 
and  corrosion  on  the  HVAC  units  in  the 


dwelling  unit.  The  system  still  provides 

enough  heating  or  cooling. 
Level  2:  N' A 
Level  3  S' A 

Inoperable  (HVAC) 

Defiriencv:  The  heating,  cooling,  or 
ventilation  system  does  not  function. 

Note:  If  the  HVAC  system  does  not  operate 
because  of  seasonal  conditions,  do  not  record 
this  as  a  deficiencv. 

Level  of  Deficiency: 

Level  UW A 

Level  2:  N/A 

Level  3:  The  H\'.^(;  does  not  function;  it 
does  not  provide  the  heating  or  cooling 
it  should.  The  systerr,  does  not  respond 
when  the  controls  are  engaged. 
Comments 

LeveJ  3:  If  this  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safetv: 
Hazards," 

Misaligned  Chimnev/Ventilation  Svstem 
(HV.\C) 

Deficiency:  The  exhaust  system  on  a  gas- 
fired  unit  is  misaligned. 
Level  of  Deficiency: 
Level  1:  N/A 
Level  2,-  N/A 
Level  3:  You  see  any  misalignment  that 

may  cause  improper  or  dangerous 

venting  of  gases. 

Noisy /Vibrating/Leaking  (HVAC) 

De//c;enrv:  The  HV.-\C;  distribution 
components,  including  fans,  are  the  source  of 
abnormal  noise,  unusual  vibrations,  or  leaks. 

Level  of  Deficiency: 

Level  1 :  The  HVAC  system  shows  signs  of 
abnormal  vibrations,  other  noise,  or  leaks 
when  engaged.  The  system  still  provides 
enough  heating  or  cooling  to  maintain  a 
minimum  temperature  range  in  the  major 
living  areas. 

Level  2:  N/A 

Level  3:  N/A 

Kitchen  ll'nit) 

A  place  where  food  is  rooked  or  prepared 
The  fa(  ilities  and  equipment  used  in 
preparing  and  serving  food   This  inspectable 
item  can  have  the  following  deficiencies: 
Cabinets — Missing/Damaged 
Countertops — Missing  Damaged 
Dish  washer  Garbage  Disposal — Inoperable 
Plumbing — Clogged  Drams 
Plumbing — Leaking  Fau(  ets/Pipes 
Range  Hoods/Exhaust  Fans — Excessive 

Grease' Inoperable 
Range/Stove — Missing/Damaged/ 

Inoperable 
Refrigerator — Missing/Damaged/Inoperable 
Sink — Missing/Damaged 

Cabinets — Missing/Damaged  (Kitchen) 

Deficiencv:  Cabinets  are  missing  or  the 
laminate  is  separating.  This  includes  cases, 
boxes,  or  pieces  of  furniture  with  drawers, 
shelves,  or  doors — primarily  used  for 
storage — mounted  on  v.alls  or  floors 

Level  of  Deficiency: 

Level  2,- N/A 
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Level  2:  You  see  that  10-50%  of  the 

cabinets,  doors,  or  shelves  are  missing  or 

the  laminate  is  separating. 
Level  3:  You  see  that  more  thai;  50%  of  the 

cabinets,  doors,  or  shelves  are  rr.issmg  or 

the  laminate  is  separating 

Countertops — Missing/Damaged  (Kitchen) 

Di'finency  A  flat  work  surface  m  a  kitchen 
often  integral  to  lower  cabinet  space  is 
missing  or  deteriorated. 

Level  of  Deficiency: 

Level  J.N/A 

Level  2:  20%  or  more  of  the  countertop 

working  surface  is  missing,  deteriorated. 
or  damaged  below  the  laminate — not  a 
sanitarv  surface  to  prepare  food. 
Level  3  \i A 

Dishwasher'Garbage  Disposal — Inoperable 
(Kitchen) 

Deficiency:  A  dishwasher  or  garbage 
disposal,  if  provided,  does  not  function  as  it 
should. 

Level  of  Deficiency: 

Level  1 :  N/A 

Level  2:  The  dishwasher  or  garbage 

disposal  does  not  function  as  it  should. 

Level  3   N'.^ 

Piumbing — Clogged  Drains  (Kitchen) 

Deficiency:  The  water  does  not  drain 

adequately. 

Level  of  Deficiency: 

Level  7  The  basin  does  not  drain  freely. 
Level  2:  N/A 

Level  3:  The  drain  is  completely  clogged  or 
has  suffered  extensive  deterioration 

Plumbing-Leaking  Faucets/Pipes  (Kitchen) 

Deficiency:  You  see  that  a  basin  faucet  or 
drain  connections  leak 
Level  of  Deficiencv 

Level  1:  You  see  a  leak  or  drip  that  is 
contained  by  the  basin  or  pipes,  and  the 
fauc  et  is  functioning  as  it  should. 

Level  2:  N/A 

Level  3:  You  see  a  steady  leak  that  is 
having  an  adverse  affec  t  on  the 
surrounding  area,  and  the  faucet  or  pipe 
IS  not  usable. 

Range  Hood/Exhaust  Fans — Excessive 
Grease/Inoperable  (Kitchen) 

Deficiency:  The  apparatus  that  draws  out 

cooking  exhaust  does  not  function  as  it 
should 

Level  of  Deficiencv: 

Level  J:  An  accumulation  of  dirt  threatens 

the  free  passage  of  air. 
Level  2  \/ A 
Level  3:  The  exhaust  fan  does  not  function. 

-OR- 
You  estimate  that  the  flue  ma\  be 

completely  blocked 

Range/^tove — Missing/Damaged /Inoperable 
(Kitchen) 

Deficiency  The  unit  is  missing  or 
damaged. 

Note:  Before  the  inspection  starts,  you 
should  be  given  a  list  of  units  under  504/FH/ 
.\DA,  Do  not  record  these  disconnected  or 
partially  disconnected  ranges/stoves  as  a 
deficiency. 

Level  of  Deficiency: 


Level  7; The  operation  of  doors  or  drawers 

is  impeded,  but  the  stove  is  functioning. 

On  gas  ranges,  flames  are  not  distributed 

equalU   The  pilot  light  is  out  on  one  or 

more  burners. 
Level  2:  One  burner  is  not  functioning. 
Level  3:  The  unit  is  missing. 

-OR- 
2  or  more  burners  are  not  functioning. 

-OR- 
The  oven  is  not  functioning. 

Comments 
Level  3:  If  this  condition  is  a  health  and 

safety  concern,  you  must  record  it 

manually  as  "Health  and  Safety: 

Hszrds  " 

Refrigerator — Missing/Damaged/Inoperable 
(Kitchen) 

Deficiency  The  refrigerator  is  missing  or 
does  not  cool  adequaleh  for  the  safe  storage 
of  food. 

Level  of  Deficiency: 

Level  1 :  The  refrigerator  has  an  excessive 
accumulation  of  ice. 
-OR- 
The  seals  around  the  doors  are 

deteriorated. 
Level  2:  N/A 
Level  3:  The  refrigerator  is  missing. 

-OR- 
The  refrigerator  does  not  cool  adequately 
for  the  safe  storage  of  food 

Sink — Missing/Damaged  (Kitchen) 

Deficiency  A  sink,  faucet,  or  accessories 
are  missing,  damaged,  or  not  functioning. 

Note:  If  a  stopper  is  missing,  do  not  record 
it  as  a  deficiency. 
Level  of  Deficiency: 
Level  1 :  You  see  extensive  discoloration  or 

cracks  in  50%  or  more  of  the  basin,  but 

the  sink  and  hardware  can  still  be  used 

to  prepare  fcjod. 
Level  2:  N/A 
Level  3:  The  sink  of  hardware  is  either 

missing  or  not  functioning. 

Laundry  Area  (Room)  (Unit) 

Place  where  soiled  clothes  and  linens  are 
washed  and/or  dried. 

This  inspectable  item  can  have  the 
follov\ing  deficiency: 

Dryer  \'ent  Missing  Damaged  Inoperable 

Dryer  \ent  .MissingDamaged Inoperable 
(Laundry  ,\rea  (Roomll 

Deficiencv:  Inadequate  means  is  available 
to  vent  accumulated  heal/lint  to  the  outside. 
Level  of  deficiency: 

Level  7.  N/A 
L^vel  2  N/A 

Level  3  Dr\eT  vent  is  mliwifig  or  is  visually 
determined  to  be  inopwable  (blocked). 

Dryer  exhaust  is  not  effectively  vented  to 
the  outside. 

Lighting  (Unit) 

System  to  provide  illumination  to  a  room 

or  area  Includes  fixtures,  lamps,  and 
supporting  accessories 

This  inspectable  item  car.  have  the 
following  deficiency 

Missing/Inoperable  Fixture 


Missmg'lnoperable  Fixture  (Lighting! 

Deficiency:  A  lighting  fixture  is  missing  or 
does  not  function  as  it  should.  The 
malfunction  may  be  in  the  total  system  or 
components — excluding  light  bulbs. 

Level  of  Deficiency 

Level  1  In  one  room  in  a  unit,  a  permanent 
lighting  fixture  is  missing  or  not 
functioning,  and  no  other  switched  light 
source  is  functioning  in  the  room. 

Level  2:  In  two  rooms,  a  permanent  lighting 
fixture  is  missing  or  not  functioning,  and 
no  other  switched  light  source  is 
functioning  in  the  rooms. 

Level  3:  In  mpre  than  two  rooms,  a 

permanent  light  fixture  is  missing  or  not 
functioning,  and  no  other  switched  light 
sources  are  functioning  in  the  rooms. 

Outlets/Switches  (Unit) 

The  receptacle  connected  to  a  power 
supply  or  method  to  control  the  flow  of 
electricity.  Includes  two  &  three  prong 
outlets,  ground  fault  interrupters,  pull  cords, 
two  &  three  pole  switches,  and  dimmer 
switches. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Missing 

Missing/Broken  Cover  Plates 

Missing  (Outlets.'Switches) 

Deficiency:  An  outlet,  switch,  or  both  are 

missing 

Note:  This  does  not  apply  to  empty 
junction  boxes  that  were  not  intended  to 
contain  an  outlet  or  switch 

Level  or  Deficiency: 

Level  3.  N/A 

Level  2:  N/A 

Level  3:  An  outlet,  switch,  or  both  are 

missing. 
Comments 
Level  3:  If  this  condition  is  a  health  and 

safety  concern,  you  must  record  it 

manually  as  a  "Health  and  Safety: 

Electrical  Hazards," 

Missing'Broken  Cover  Plates  (Outlets/ 
Switches) 

Deficiency:  The  flush  plate  used  to  cover 
the  opening  around  a  switch  or  outlet  is 
damaged  or  missing. 

Level  of  Deficiency: 

Level  1:  An  outlet  or  switch  has  a  broken 
cover  plate  over  a  junction  box.  but  this 
does  not  cause  wires  to  be  exposed. 

Level  2:  N/A 

Level  3:  A  cover  plate  is  missing,  which 
causes  wires  to  be  exposed. 

Patio/Porch/Balcony  (Unit) 

Adjoining  patio,  porch,  or  balcony. 
This  inspectable  item  can  have  the 
following  deficiency: 

Baluster/Side  Railings  Damaged 

Baluster/Side  Railings  Damaged  (Patio 
Porch/Balcnnv) 

Deficiency:  A  baluster  or  side  rails  on  the 
porch/patio/balcony  is  loose,  damaged,  or 
does  not  function,  which  limits  the  safe  use 
of  this  area. 

Level  of  Deficiency: 

Level  1:  N/A 

Level  2:  N/A 
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Level  J:  The  baluster  or  side  rail  enclosing 
this  area  are  loose,  damaged,  or  missing, 
limiting  the  safe  use  of  this  area. 

Smoke  Detector  (Unit) 

Sensor  to  detect  the  presence  of  smoke  and 
activate  an  alarm.  May  be  battery  operated  or 
hard-wired  to  electrical  system.  May  provide 
visual  signal,  audible  signal  or  both. 

This  mspectablf  item  can  have  the 
follo\,\ing  dtffiriency: 

Missing/Inoperable 

Missing/lBoperable  (Smoke  Detector) 

Note:      1.  There  must  be  at  least  one 

•imoke  detector  on  each  level. 

2.  If  2  or  more  smoke  detectors  are  on  the 
same  level  in  visible  proximity,  at  least  one 
of  the  smoke  detectors  must  function  as  it 
should. 

Level  of  Deficiency: 
Level  1:  N/A 
Level  2:  N/A 

Level  3:  A  single  smoke  detector  is  missing 
or  does  not  function  as  it  should. 

Stairs  {Unit) 

Series  of  4  or  more  steps  or  flights  of  steps 
joined  by  landings  connecting  levels  of  a 
unit.  Includes  supports,  frame,  treads, 
handrails. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Broken/Missing  Hand  Railing 

Broken/Damaged/Missing  Steps 

Broken/Missing  Hand  Railing  (Stairs) 

!-)ftu  leucy:  The  liaud-rail  i»  damaged  or 
niissing. 
Level  of  Deficiency: 
Level  1    \  .\ 
Level  2:  N/A 

Level  3:  The  hand-rail  for  four  or  more 
stairs  is  either  missing,  damaged,  loose. 
or  otherwise  unusable, 

Broken/Damaged/Missing  Steps  (StairsI 

Df'fuwnry.  The  horizontal  tread  or  stair 
surface  is  damaged  or  missing. 
Level  of  Deficiency: 
Leve/ J.N/A 
Level  2:  N/A 
Level  3:  A  step  is  broken  or  missing. 

Walls  (Unit) 

The  enclosure  of  the  unit  and  rooms. 
Materials  for  construction  include  concrete, 
masonry  block,  brick,  vi-ood.  glass  block. 
plaster,  sheet-rock.  Surface  finish  materials 
mt.lude  paint,  wall-coverings. 

This  inspectable  item  ran  have  the 
following  defiriencies 

Bulging  Bu(  klint; 

Damaged 

Damaged  Deteriorated  Trmi 

Peelmg'Needs  Paint 

Water  Stains 'Water  Damage/Mold/Mildew 

Bulging/Buckling  (Walls) 

Ihinifnrx    A  uall  is  bowed,  deflected. 
sagged,  iir  is  no  Umger  vertically  aligned. 
Level  of  Deficiency: 
Level  1 :  N/A 
Level  2:  N/A 


Leva/  3:  You  see  bulging,  buckling,  sagging, 
or  that  the  wall  is  not  longer  vertically 
aligned. 
Comments 

Levet/  3:  If  you  have  any  doubt  about  the 
severity  of  the  condition,  request  an 
inspection  by  a  structural  engineer. 

Damaged  (Walls) 

Defii:iency:  You  see  punctures  in  the  wall 
surface  that  may  or  may  not  penetrate 
completely.  Panels  or  tiles  may  be  missing  or 
damaged. 

Note:  This  does  not  include  small  holes 
created  by  hanging  pictures,  etc. 
LeveJ  of  Deficiency: 

Levei  /.-  In  a  wall,  you  find  a  hole,  missing 
tile  or  panel,  or  other  damaged  that  is 
between  1  inch  and  8V2  inches  by  11 
inches.  The  hole  does  not  penetrate  the 
adjoining  room;  you  cannot  see  through 
it. 

Level  2:  In  a  wall,  you  find  a  hole,  missing 
tile  or  panel,  or  other  damage  that  is 
larger  than  a  sheet  of  paper — 8V2  inches 
bv  11  inches. 
OR- 

Youffind  a  crack  greater  than  L  inches  wide 
anid  at  least  11  inches  long. 

Leve^  3:  You  find  a  hold  of  any  size  that 
pehetrates  an  adjoining  room;  you  can 
see  through  the  hole. 
»OR- 

Twoor  more  walls  than  Level  2  holes. 

Damaged/Deteriorated  Trim  (Walls) 

Dfjicwncy .  Ciove  molding,  chair  rail,  base 
molding,  or  other  decorative  trim  or  damaged 
or  has  decayed. 

Note:  Before  the  inspection  starts,  you 
should  be  given  a  list  of  .')04/FH/ADA 
building/units.  For  the  buildings/units  on 
this  list,  do  not  record  superficial  surface/ 
paint  damage  caused  by  wheelchairs, 
walkers,  or  medical  devices  as  a  deficiency. 

Levei  of  Deficiency: 

Levei  1:  You  see  small  areas  of 
deterioration  in  the  trim  surfaces,  and 
you  estimate  that  5-10%  of  the  wall  area 
is  affected. 

Lev^  2:  You  see  large  areas  of  deterioration 
in  the  trim  surfaces,  and  you  estimate 
that  10-50%  of  the  wall  area  is  affected. 

Levei  3:  You  see  significant  areas  of 
deterioration  in  the  wall  surfaces,  and 
you  estimate  that  more  than  50%  of  the 
wall  area  is  affected. 

Peeling/Needs  Paint  (Walls) 

Defuiiancy: 

. — Paint  is  peeling,  cracking,  fiaking.  or 
otherwise  deteriorated. 
•OR- 
— A  surface  is  not  painted. 
Note:  Before  the  inspection  starts,  you 
should  be  given  a  list  of  504/FH/ADA 
buildings/units.  For  the  buildings/items  on 
this  list,  do  not  record  as  deficiencies  any 
superficial  surface/paint  damage  caused  by 
wheelchairs,  walkers,  or  medical  devices. 
Level  of  Deficiency: 

Level  J: The  affected  area  affected  is  more 
than  1  square  foot  but  less  than  4  square 
feat. 


Level  2:  The  affected  ares  is  more  than  4 

square  feet, 
Lpvrl  3:  N'A 

Water  Stains/'Water  Damage/Mold  Mildew 
(Walls) 

Deficiency:  Walls  are  not  watertight.  You 
see  evidence  of  water  infiltration,  mold,  or 
mildew — or  damage  caused  by  saturation  or 
surface  failure. 

Level  of  Deficiency: 

Level  1 :  You  see  evidence  of  a  leak,  mold, 
or  mildew — suih  as  a  darkened  area — 
over  a  small  area  (more  than  1  square 
foot  but  less  than  4  square  feet).  You  may 
or  may  not  see  water. 

Level  2:  You  see  evidence  of  a  leak,  mold, 
or  mildew — such  as  a  darkened  area — 
over  a  large  area  (more  than  4  square 
feet).  You  probably  see  water. 

Level  3:  On  one  or  more  walls,  vou 

estimate  that  a  large  portion — 50%  of  the 
surface — has  been  substantialK  saturated 
or  damaged  by  water,  moid,  or  mildew. 
Ynu  see  cracks,  moist  areas,  mold,  or 
fiaking.  The  wall  surface  may  have 
failed, 
-OR- 

In  any  one  unit,  you  estimate  that  more 
than  50"o  of  the  walls  shows  Level  1 
damage  from  stains,  mold,  or  mildew. 
Comments 

Level  3:  If  the  condition  is  a  health  and 
safety  concern,  you  must  record  it 
manually  in  "Health  and  Safety:  Air 
Quality." 

Windows  U'nit! 

Window  systems  provide  light,  security, 
and  exclusion  of  exterior  noise,  dust,  heat, 
and  cold.  Frame  materials  include  wood, 
ahiminum.  and  vinvl. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Cracked/Broken/Missing  Panes 

Damaged  Window  Sill 

Inoperable,''Not  Lockable 

Missing/Deteriorated  Caulking/Seals 

Peeling/Needs  Paint 

Security  Bars  Prevent  Egress 

Cracked/Broken/Missing  Panes  (Windows) 

Deficiency:  A  glass  pane  is  cracked, 
broken,  or  missing  from  the  window  sash. 
Level  of  Deficiency: 

Level  t:  You  see  a  cracked  window  pane. 
Level  2:  N7A 

Level  3:  You  see  that  a  window  pane  is 
broken  or  missing  from  the  window  sash. 

Damaged  Window  Sill  (Windows) 

Dp/';r;enrv.' The  sill-the  horizontal  part  of 
the  window  that  bares  the  upright  portion  of 
the  frame — is  damaged 

Note:  When  looking  for  damage  to  window 
sills,  do  not  include  scratches  and  cosmetic 
deficiencies. 

Level  of  Deficiency: 

Level  J:  A  sill  is  damaged,  but  still  there. 
The  inside  of  a  surrounding  wall  is  not 
exposed,  and  you  see  no  impact  on  the 
operation  or  functioning  of  the  window 
or  on  its  weather  tightness 
Level  2:  A  sill  is  missing  or  damaged 
enough  to  expose  the  inside  of  the 
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surrounding  walls  and  compromise  its 
weather  tightness. 
Level  3:  N  A 

Inoperable/'NQl  Lockable  (Windows) 

Deficiency:  A  window  cannot  be  opened  or 
closed  because  of  damage  to  the  frame,  faultv 
hardware,  or  another  cause. 

Note: 

1,  If  a  window  is  not  designed  to  lock,  do 

not  record  this  as  a  deficiency, 

2,  Windows  that  are  accessible  from  the 
outside — a  ground  level  window,  for 
example — must  be  lockable. 

Level  of  Deficiency: 

Level  1:  A  window  is  not  functioning,  but 
can  be  secured  Other  windows  in  the 
immediate  area  are  functioning. 

Level  2: 'N/A 

Level  3:  A  window  is  not  functioning,  but 
cannot  be  secured.  In  the  immediate 
area,  there  are  not  other  windows  that 
are  functioning  properly. 

Missing/Deteriorated  Caulking/Seals 
(Windows) 

Deficiency:  The  caulking  or  seals  that 
resists  weather  is  missing  or  deteriorated. 
Note: 

1   This  inc  ludes  Thermopane  and 
insulated  windows  that  have  failed, 

2,  Caulk  and  seals  are  (onsidered  to  be 
deteriorated  when  two  or  more  seals  for  anv 
window  have  lost  their  elasticity,  (If  the  seals 
crumble  and  fiake  when  touched,  they  have 
lost  their  elasticity.) 
Level  of  Deficiency: 
Level  UN/ A 

Level  2:  Mo,;t  of  the  window  shows  missing 
or  deteriorated  caulk,  but  there  is  no 
evidence  of  damage  to  the  window  or 
surrounding  structure. 
Level  3:  There  are  missing  or  deteriorated 
caulk  or  seals — with  evidence  of  leaks  or 
damage  to  the  w  indow  or  surrounding 
structure. 

Peeling/Needs  Paint  (Windows) 

Deticicnry  Paint  covering  the  window 
assembly  or  trim  is  cracking,  fiaking.  or 
otherwise  failing. 

Level  of  Deficiency: 

Level  1 :  ^'ou  see  peeling  paint  or  a  windov\ 

that  needs  paint. 
Level  2:  N/A 
Level  3:  N/A 

Security  Bars  Prevent  Egress  (Windows) 

Deficiency:  Exiting  by  window  is  severely 
limited  or  impossible  because  security  bars 
are  damaged  or  improperly  constructed  or 
installed 

Note:  This  does  not  include  windows  that 
were  not  designed  for  exiting. 

Level  of  Deficiency: 

Level  J;  N/A 

Level  2:  N/A 

Level  3:  Security  bars  are  not  functioning 
as  they  should,  limiting  the  ability  to  exit 
through  the  window  and  posing  safely 
risks. 

Health  and  Safety  Inspectable  Items 

hems  to  inspect  for  "Health  and  Safety" 
are  as  follows: 


•  Air  Quality 

•  Electrical  Hazards 

•  Elevator 

•  Emergency/Fire  Exits 

•  Flammable  Materials 

•  Garbage  and  Debris 

•  Hazards 

•  Infestation 

Air  Quality  (Health  and  Safety) 

Indoor/Outdoor  spaces  must  be  free  from 
high  levels  of  sewer  gas.  fuel  gas.  mold, 
mildew,  or  other  harmful  pollutants.  Indoors 
must  have  adequate  ventilation. 

The  followng  deficiencies  can  be  noted: 

Mold  and/or  Mildew  Observed 

Propane/Natural  Gas/Methane  Gas 
Dietected 

Sewer  Odor  Detected 

Mold  and/or  Mildew  Observed  (Air  Qualitv) 

Deficiency:  You  see  evidence  of  mold  or 
mildew,  especially  in  bathrooms  and  air 
outlets. 

Propane/Natural  Gas/Methane  Gas  Delected 
(Air  Quality) 

Deficiency:  You  detect  strong  propane, 
natural  gas.  or  methane  gas  odors  that  could; 
— pose  a  risk  of  explosion/fire 
— pose  a  health  risk  if  inhaled 

Sewer  Odor  Detected  (.^ir  Quality) 

Deficiency.  \  ou  aetec!  sewer  odors  that 
could  pose  a  health  risk  if  inhaled  for 
prolonged  periods. 

Electrical  Hazards  (Health  and  Safety) 

Any  hazard  that  poses  a  risk  of  electrical 
fires,  electrocution,  or  spark/explosion. 
The  following  deficiencies  can  be  noted: 
Exposed  Wires/Open  Panels 
Water  Leaks  On  or  Near  Electrical 
Equipment 

Exposed  Wires.Dpen  Panels  (Electrical 
Hazards) 

Deficiency:  You  see  exposed  bare  wires  or 
openings  in  electrical  panels. 

Note:  If  the  accompanying  authority  has 
identified  abandoned  wiring,  capped  wires 
do  not  pose  a  risk  and  should  not  be  recorded 
as  a  deficiency. 

Water  Leaks  On  or  Near  Electrical 
Equipment  (Electrical  Hazards) 

Defi'  ii'ncv  >  ou  see  ualer  leaking 
puddling,  or  ponding  on  or  immedidtelv  near 
any  electrical  apparatus.  This  could  pose  a 
risk  of  fire,  electrocution,  or  explosion. 

Elevator  (Health  and  Safety) 

Vertical  conveyance  system  for  moving 
personnel,  equipment,  materials,  household 
goods,  etc 

The  following  deficiency  can  be  noted: 

Tripping 

Tripping  (Elevator) 

Deficienry.  .^n  elevator  is  misaligned  with 
the  fioor  by  more  than  ■'/*  inch.  The  elevator 
does  not  level  as  it  should,  which  causes  a 
tripping  hazard 

Emergency/Fire  Exits  (Health  and  Safety) 

All  buildings  must  have  acceptable  fire 
exits  that  are  als(j  properh  marked  and 


operational.  (This  would  include  fire  towers, 
stairway  access  doors.  &  external  exits.). 
These  can  include  operable  windows  on  the 
lower  floors  with  easy  access  to  the  ground 
or  a  back  door  opening  onto  a  porch  with  a 
stairway  leading  to  the  ground. 

Note:  This  does  not  apply  to  individual 

units. 

The  following  deficiencies  can  be  noted: 

Blocked/Unusable 
Missing  Exit  Signs 

Blocked Inusable  (Emersencv  Fire  F.xitsI 

Deficiency:  The  exit  cannot  be  used  or  exit 
is  limited  because  a  door  or  window  is  nailed 
shut,  a  lock  is  broken,  panic  hardware  is 
chained,  debris,  storage,  or  other  conditions 

Missing  Exit  Signs  (Emergency  Tire  Exits) 
Deficiency: 

— Exit  signs  that  clearly  identify  all 

emergency  exits  are  missing. 
-OR- 
— There  is  no  illumination  in  the  area  of 

the  sign. 

Flammable  Materials  (Health  and  Safetvl 

Any  substance  that  is  either  known  to  be 
combustible  or  flammable  or  is  stored  in  a 
container  identifying  it  as  such. 

The  following  deficiency  can  be  noted: 

Improperly  Stored 

Improperly  Stored  (Flammable  .Matenalsl 

Deficiency:  Flammable  materials  are 
improperly  stored,  causing  the  potential  risk 

of  fire  or  explosion. 

Garbage  and  Debris  (Health  and  Safety  ) 

Accumulation  of  garbage  and  debris 
exceeding  the  capacity  of  the  storage  area  or 
not  stored  in  an  area  sanctioned  for  such  use. 

The  following  deficiencies  can  be  noted: 

Indoors 

Outdoors 

indoors  (Garbage  and  I>ebris) 

Deficwncx 

— Too  much  garbage  has  gathered,  more 
than  the  planned  storage  capacity. 
-OR- 

— Garbage  has  gathered  in  an  area  that  is 
not  sanctioned  for  staging  or  storing 
garbage  or  debris. 

Note:  This  does  not  include  garbage  and 
debris  improperly  stored  outside.  For  this 
deficiency,  see  Garbage  and  Debris — 
Outdoors. 

Outdoors  (Garbage  and  Debris) 

Deficiency 

— Too  much  garbage  has  gathered — more 
than  the  planned  storage  capacitv- 
-OR- 

— Garbage  has  gathered  in  an  area  not 
sanctioned  for  staging  or  storing  garbage 
or  debris 

Note:  This  does  not  include  garbage 
improperly  stored  indoors.  For  this 
deficiency,  see  Garbage  and  Debris — Indoors. 

Hazards  (Health  and  Safety) 

Physical  hazards  that  pose  risk  of  bodily 
injury 
The  following  deficiencies  can  be  noted: 
Other 
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Sharp  Edges 
Tripping 

Other  (Hazards) 

Drfirifncy:  It  you  see  any  general  defects 
or  hazards  that  pose  risic  of  bodily  injury,  you 
must  note  them. 

Note;  This  includes  hazards  that  are  not 
specifically  defined  elsewhere. 

Sharp  Edges  (Hazards) 

Dtijicifiu:\    \uu  >ef.  any  physical  defect 
ifidt  could  cause  cutting  or  breaking  human 
skin  or  other  bodily  harm — generally  in 
rommonlv  used  or  traveled  areas. 

Tripping  (Ha/ards) 

Deficiency:  You  see  any  physical  defect 
ihdt  poses  a  tripping  risk,  generally  in 
u  alkvvavs  or  other  traveled  areas. 


Note:  This  does  not  include  tripping 
hazards  from  elevators  that  do  not  level 
properly.  For  this  deficiency,  see  Elevator — 
Tripping  under  Health  and  Safety. 

Infestation  (Health  and  Safety) 

Presence  of  rats,  or  severe  infestation  by 
mice  Of  insects  such  as  roaches  or  termites. 
The  following  deficiencies  can  be  noted: 
Insects 
Rats/Mice/Vermin 

Insects  (Infestation) 

Deficiency:  You  see  evidence  of  infestation 
of  insects — including  roaches  and  ants — 
througljout  a  unit  or  room,  especially  in  food 
preparation  and  storage  areas. 

Note: 

1.  This  does  not  include  infestation  from 
rats/mice.  For  this  deficiency,  see 


Infestation — Rats/Mice 'Vermin  under  Health 
and  Safety 

2.  If  you  seu  baits.  trei[)s,  and  sticky  boards 
that  show  no  presence  of  insects,  do  not 

record  this  as  a  defi(  it;n(  \ 

Rats/Vlice/V'ermin  (Infestation) 

Dcticwncx    \i.)u  s!>('  t'\  idence  of  rats  or 
mice — sightings,  rat  or  mouse  holes,  or 
droppings. 

Note: 

1.  This  does  not  inc:iude  infestation  from 
insects.  For  this  deficiency,  see  Infestation — 
Insects  under  Health  and  Safety. 

2.  If  you  sec  baits,  traps,  or  sticky  boards 
that  show  no  presence  of  vermin,  do  not 
record  this  as  a  defiriencv. 

|FR  Doc  01-2n26r,  Filed  11-23-01;  8;45  ami 

BILLING  CODE  4210-o;-P 


Monday. 
November  26.  2001 


®    F=^ 


Part  V 


Department  of 
Housing  and  Urban 
Development 


Public  Housing  Assessment  System 
(PHAS):  Financial  Condition  Scoring 
Process  Interim  Assessments;  Notice 


59126 


Federal  Register/ Vol.  66,  No.  227 /Monday,  November  26,  2001 /Notices 


Federal  Register/ Vol.  66,  No.  227 /Monday.  November  26.  2001 /Notices 


59127 


Department  of  Housing  and  Urban 
Development 

[Docket  No.  FR  4710-N-03] 

Public  Housing  Assessment  System 
(PHAS);  Financial  Condition  Scoring 
Process  Interim  Assessments 

AGENCY:  C3ffice  of  the  Assistant 
Secretarv  for  Public  and  Indian 

Housing.  HUD 

action:  Notice. 

SUMMARY:  This  notice  is  an  update  of  the 

Financial  Condition  Indicator  scoring 
notice  that  was  published  on  December 
21.  2000.  and  takes  into  consideration 
public  comment  received  from  PHAs. 
public  housing  industry  and  resident 
groups,  and  other  interested  Federal  and 
Congressionally-chartered  agencies. 
This  notice  describes  an  interim  scoring 
process  for  publi(  housing  agencies 
(PHAs)  on  the  Financial  Condition 
Indicator  of  PHAS.  This  interim  process 
is  effective  for  PHAs  with  fiscal  vear 
ends  (FYEs)  of  September  30.  2001. 
December  31.  2001,  March  31.  2002. 
lune  30.  2002.  and  September  30.  2002. 
After  the  interim  period,  the  Department 
will  use  the  s< oring  process  described  in 
the  Financial  Condition  Scoring  notice 
published  December  21.  2000  to 
determine  a  PHAs  PHAS  Financial 
Condition  Indicator  score. 

The  changes  made  to  the  Financial 
Ciondition  scoring  process  for  PHAs 
with  fiscal  years  ending  on  or  after 
September  30.  2001,  are  discussed  in 
the  Supplementary  Information  section 
of  this  notice. 


DATES:  Comments  Due  Date:  December 

2K,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  the  Real 
Estate  Assessment  Center  (REAC), 
Attention:  Wanda  Funk.  U.S. 
Department  of  Housing  and  Urban 
Development,  1280  Marvland  Avenue, 
SW.  Suite  800,  Washington.  DC  20024: 
telephone  REACs  Customer  Service 
Center  at  (888)  245-4860  (this  is  a  toll 
free  number).  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Ser\'ice  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  REAC  web  site  at 
h  tip  ://vy'ww.  h  u  d.gov/reac/. 

SUPPLEMENTARY  INFORMATION: 

1.  Purpose  of  this  Notice 

The  purpose  of  this  notice  is  to 
provide  additional  information  about 
the  scoring  process  for  PHAS  Indicator 
#2.  Financial  Condition,  during  the 
interim  assessment  period  commencing 
with  PHAs  for  FYEs  of  September  30, 
2001.  This  notice  specifically  addresses 
changes  to  the  scoring  methodology  for 
two  components  of  the  PHAS  Financial 
Indicator:  component  #1.  Current  Ratio, 
and  component  #2,  Number  of  Months 
Expendable  Fund  Balance.  The 
objective  of  the  Financial  Condition 
Indicator  is  to  measure  the  financial 
condition  of  a  PHA  for  the  purpose  of 
evaluating  whether  it  has  sufficient 
financial  resources  and  is  capable  of 
managing  those  financial  resources 
effectively  to  support  the  provision  of 

Financial  Condition  Indicator 


housing  that  is  decent,  safe,  sanitary  and 
in  good  repair. 

The  majority  of  the  information 
provided  in  this  notice  was  published 
on  May  13.  1999  (64  FR  26222).  and 
republished  on  June  23,  1999  (64  FR 
33700).  ]une  28.  2000  (6.5  FR  40008). 
and  December  21.  2000  (65  FR  80686). 
This  Financial  Condition  Scoring 
Process  notice  has  been  revised  to 
reflect  the  public  comments  received  on 
the  previous  notices  and  takes  into 
consideration  public  comments  received 
from  PHAs.  public  housing  industrv 
groups,  resident  groups,  and  other 
interested  Federal  and  Congressionally- 
chartered  agencies  as  a  result  of 
meetings  held  with  these  entities. 

This  notice  also  provides  the  basis  for 
scoring  PHAs  based  on  the  values  of  the 
financial  condition  components,  as  well 
as  audit  and  internal  control  fiags  as 
provided  in  the  PHAS  final  rule 
published  January  11.  2000  (65  FR 
1712).  and  the  technical  corrections 
made  on  June  6.  2000  (65  FR  36042),  as 
codified  in  24  CFR  part  902. 

This  Financial  (Condition  Scoring 
notice  is  applicable  only  to  PHAs  with 
FYEs  of  September  30.  2001.  December 
31.  2001.  March  31.  2002,  June  30.  2002. 
and  September  30.  2002. 

2.  Current  Financial  Indicator  Scoring 
Process 

The  current  Financial  Condition 
Indicator  consists  of  scoring  six  major 
financial  components.  The  chart  below 
shows  the  six  components  that 
constitute  the  Financial  Condition 
Indicator  and  their  assigned  points. 


Sconng  components 


Current  Ratio  (CR)  

Number  of  Months  Expendable  Fund  Balance  (MEFB) 

Tenant  Receivables  Outstanding  (TRO)  

Occupancy  Loss  (OL)   

Expense  Management/Utility  Consumption  (EM/UC)  ... 


Measurement 


Net  Income  or  Loss  as  a  percentage  of  Expendable  Fund  Bal- 
ance (Nl) 


Liquidity  

Adequacy  of  Reserves  

Ability  to  collect  payments  of  tenant  receivables  

Ability  to  maximize  rental  income  

Ability  to  maintain  expense  ratios  at  a  reasonable  level  relative 

to  peers  (ad)usted  for  size  and  region) 
Effect  of  current  year  operations  on  PHAs  viability 


■r 


Points 


9.0 
9.0 
4.5 
4.5 
1.5 

1.5 


The  values  of  the  six  components  of 
the  Financial  Condition  Indicator 
calculated  from  the  financial  data 
comprise  the  overall  financial 
assessment  of  the  PH.\  The  components 
and  tht'ir  relative  importance  to  the  total 
financial  score  are  the  result  of  studies 
of  PHA  financial  performance  and  of 
industry  portfolio  management 
techniques  to  identify  the  most 
appropriate  financial  measures  to  gauge 
a  PHAs  financial  position.  These 
components  represent  measures  that  are 


appropriate  benchmarks  in  any 
residential  real  estate  environment.  The 
score  assigned  to  each  component  is 
based  on  the  distribution  of  that 
component's  values  and  the  relative 
relationship  between  the  components 
and  the  PHA's  overall  financial 
performance. 

Financial  Assessment  Focus 

The  PHAS  financial  assessment  is 
based  on  the  entity-wide  operations  of 
a  PHA,  which  includes,  in  addition  to 


public  housing,  financial  information  on 
Section  8.  Community  Development 
Block  Grants,  and  other  HUD  funding  in 
its  calculations,  as  well  as  funds  from 
non-HUD  sources. 

Scoring  Approach 

Under  PHAS.  the  components  of  the 
PHAS  Financial  Condition  Indicator 
were  developed  to  both  fairly  and 
accurately  assess  a  PHA's  financial 
performance  and  financial  management. 
As  part  of  the  development,  the 


components  were  tested  to  establish  the 
correlation  between  a  PHA's 
performance  under  each  component  and 
the  fiscal  health  of  a  PHA.  PHAs  were 
evaluated  and  assigned  scores  based  on 
a  PHA's  performance  relative  to  its 
peers.  In  other  words,  all  PHAs  as  a 
group  determine  the  mean  score  and 
each  PH.^  is  then  ranked  accordingly. 

3.  Current  Scoring  Process 

A  GAAP- Based  Data 

PHAs  are  required  to  submit  financial 
reports  electronically  via  the  Financial 
Data  Schedule  (FDS)  using  generally 
accepted  accounting  principles  (GAAP). 
PHAs  were  informed  of  the  conversion 
to  GAAP  with  the  issuance  of  the  PHAS 
proposed  rule  on  June  30.  1998.  and  the 
PHAS  final  rule  published  on 
September  1.  1998.  codified  at  24  CFR 
part  902. 

GAAP-based  scores  are  produced 
using  data  contained  in  the  FDS.  The 
GA.\P-based  financial  data  is  first  used 
to  calculate  the  six  financial  ratios  that 
measure  various  aspects  of  financial 
health,  such  as  short-term  liquidity, 
Expense  Management/Utility 
Consumption  (EM/UC).  and  collection 
of  tenant  receivables.  The  six  financial 
ratios  are  calculated  into  component 
values.  Each  component  value  is 
converted  into  a  score  based  on  the 
value  relative  to  the  PHA's  peers. 

B  Statistical  Distributions/Thresholds 

The  PHA  is  evaluated  and  assigned  a 
score  based  on  its  financial  performance 
on  an  entity-wide  basis  and  relative  to 
its  peers.  In  other  words,  all  PHAs  as  a 
group  determine  the  mean  score  and 
each  PHA  is  then  ranked  accordingly. 
Scoring  thresholds  were  developed  to 
make  the  peer  grouping  assessment 
possible.  'The  thresholds  are  estimated 
by  examining  the  distributions  of 
component  values  by  peer  group.  For 
the  four  most  significant  components 
(Current  Ratio,  Number  of  Months 
Expendable  Fund  Balance,  Tenant 
Receivables  Outstanding,  and 
Occupancy  Loss),  thresholds  are  set 
such  that  approximately  50  percent  of 
the  distribution  receives  the  maximum 
number  of  points,  as  long  as  50  percent 
of  the  distribution  has  acceptable  values 
for  the  component.  Thus,  the  highest 
number  of  points  is  awarded  to  the 
PHAs  whose  financial  measures  are 
most  reasonable  both  relative  to  their 
peers  and  in  an  absolute  business  sense. 
The  specific  percentiles  that  make  this 
50  percent  of  PHAs  are  established  by 
identifying  natural  break  points  along 
the  distributions.  The  remaining  two 
components  (Expense  Management  and 
Net  Income  as  a  Percentage  of  Fund 


Balance)  assign  zero  points  to  PHAs  that 
fall  only  in  the  extreme  outer  ranges  of 
the  distribution  of  values,  and  award  1.5 
points  to  the  remaining  PH\s 
Thresholds  identify  a  point  below 
which  component  values  are  clearly 
financially  unacceptable;  thus 
component  values  beyond  these 
thresholds  result  in  a  score  of  zero.  For 
component  values  within  the  acceptable 
range,  a  PHA  would  receive  a  score 
based  on  its  performance  relative  to  its 
peers.  This  is  determined  by  its  position 
in  the  distribution  of  values  for  each 
component  and  peer  group  represented 
by  percentile?  For  those  components  on 
a  4  5  point  scale,  the  cutpoints  are  set 
at  the  50th  and  95th  percentiles.  For 
those  components  on  a  9.0  point  scale, 
the  cutpomts  are  set  at  the  30th.  80th. 
and  95th  percentiles.  For  example,  on 
the  Current  Ratio  component,  a  large 
PHA  (i.e..  a  PHA  administering  1.250  to 
9.999  Federally-funded  units)  would 
receive  zero  points  for  a  ratio  that  is  less 
than  one.  while  it  would  receive  9  0 
points  for  a  ratio  between  1.8  and  3.9. 
if  a  large  PHA's  Current  Ratio 
component  value  is  between  10  and 
1.8.  a  component  score  is  developed 
based  on  the  component  value  that  was 
assigned  to  the  PHA,  Therefore,  the 
PHA  receives  a  score  between  1.0  and 
9.0  points.  The  current  threshold  for 
eacb  component  is  described  in  the 
PHAS  Financial  Condition  Scoring 
notice  dated  December  21.  2000 

In  addition,  there  is  a  penalty  of  up 
to  1,5  points  for  PHAs  with  excess 
liquidity  or  excess  reserves,  defined  as 
a  Current  Ratio  or  Months  Expendable 
Fund  Balance  value  beyond  the  80th 
percentile.  However,  no  points  are 
deducted  under  the  Current  Ratio  or 
Months  Expendable  Fund  Balance 
components  for  a  PHA  that  has  excess 
liquidity  or  excess  reser\'es  if  the  PHA 
has  achieved  at  least  90  percent  of  the 
points  available  under  the  Physical 
Condition  Indicator,  and  is  not  required 
to  prepare  a  follow-up  survey  plan 
under  the  Resident  Service  and 
Satisfaction  Indicator 

C  Business  Principles 

Scoring  of  certain  components  follows 
generally  recognized  business 
prmciples.  These  principles  indicate 
that  there  are  certain  absolute 
thresholds  below  which  component 
values  are  clearly  financially 
unacceptable  and  component  values 
below  that  point  should  result  in  a  score 
of  zero.  These  principles  are  used  in 
scoring  the  Current  Ratio  and  Number  of 
Months  Expendable  Fund  Balance 
components.  For  both  of  these 
components,  a  value  of  less  than  one  is 
financially  unacceptable,  regardless  of 


PHA  size,  and  therefore  merits  a  score 
of  zero. 

D  Size-Based  Peer  Grouping 

Peer  groupings  are  established 
according  to  the  size  of  the  PHA.  based 
on  the  total  number  of  units  operated  by 
the  PHA  for  all  programs  and  activities. 
The  current  size  peer  groupings  are  as 
follows: 

\'er\-  Small  (0-49  units) 
Small  (50-249  units) 
Low  Medium  (250-^99  units) 
High  Medium  (500-1.249  units) 
Large  ( 1 .250-9,999  units) 
Extra-Large  (10,000-^  units) 

£  Region-Based  Peer  Grouping 

The  EM/UC  component  score  is  based 
on  public  housing  low-rent  information 
only,  whereas  the  other  five  PASS 
components  are  based  on  entity-wide 
information  In  addition,  in  order  to 
ha\e  a  more  equitable  assessment  of  a 
PHA's  expenses  relative  to  its  peers,  the 
REAC  developed  regional  peer 
groupings  for  the  EM/UC  component,  to 
supplement  the  size-based  peer  groups. 
Thus,  a  PHA  is  scored  on  EM/UC 
against  a  threshold  that  is  calculated 
from  all  expense  data  in  that  PHA's 
similar  size  group  and  region  The 
regions  are  based  on  the  first  number  of 
the  PHA's  zip  code,  and  are  divided  as 
follows: 


Region 


States 


0 
1 
2 
3 
4 
5 
6 
7 
8 
9 


CT  MA   ME.  NH   NJ.  Rl.  VT. 

DE.  NY    PA 

DC.  MD   NC   SC   VA   WV 

AL.  FL   GA   MS   TN   RQ   VQ. 

IN   KY   Ml   OH 

lA   MN   MT   ND   SD.  Wl. 

IL.  KS   MO   NE 

AR.  LA   OK   TX 

A2,  CO   ID   NM   NV   UT,  WY. 

AK   CA   HI   OR   WA  GO 


For  the  EM/L'C  component,  the  size- 
based  peer  groups  were  combined  into 
three  groups  (small,  medium  and  large) 
for  analysis  purposes  because  there  are 
not  sufficient  statistical  observations  to 
differentiate  all  six  size-based  peer 
groups. 
4.  Interim  Financial  Indicator  Scoring 

Process 

As  a  result  of  the  recent  meeting  held 
with  PHAs.  public  housing  industrx'. 
resident  groups,  and  other  interested 
Federal  and  Congressional -chartered 
agencies,  the  Financial  Condition 
scoring  process  during  the  interim 
period  will  remain  the  same  except  for 
component  #1,  Current  Ratio,  and 
component  #2.  Number  of  Months 
Expendable  Fund  Balance  Under  the 
interim  scoring  process,  the  score  for 
Current  Ratio  and  Number  of  Months 
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Expendable  Fund  Balance  will  not  be 
based  on  peer  groups  but  onlv  based  on 
business  principles.  PHAs  with  a 
Current  Ratio  or  Months  Expendable 
Fund  Balance  value  of  less  than  one  will 
receive  zero  points  for  these  two 
components   If  the  values  for  Current 
Ratio  and  Months  Expendable  Fund 
Balance  are  equal  to  or  greater  than  one, 
then  PHAs.  regardless  of  size,  will 
rec:ei\e  the  full  nine  points.  This  means 
that  for  (Current  Ratio,  a  value  equal  to 
or  greater  than  one  indicates  current 
resources  must  be  equal  to  current 
obligations  to  receive  the  full  nine 
points.  For  the  Months  Expendable 
Fund  Balance,  a  value  equal  to  or 
greater  than  one  indicates  that  at  ItMst 
one  month  of  reser\'es  is  sufficient  to 
receive  the  full  nine  points.  There  will 
be  no  scores  other  than  zero  or  nine  for 
Current  Ratio  and  Months  Expendable 
Fund  Balance  under  the  interim  scoring 
process  The  interim  scoring  process  is 
illustrated  in  the  table  below. 

Interim  Financial  Indicator 
Scoring  Process 


Components 

Value  <1 

Value  >  1 

Current  Ratio 
Months  Expend- 
able Fund 
Balance   

0  points 
0  points 

9  points 
9  points 

1 

5.  Audit  Adjustments 

Pursuant  to  902. 63(b).  the  REAC 
calculates  a  revised  FASS  score  after 
audited  financial  information  is 
received  The  revised  FASS  score, 
which  is  based  on  the  audited 
information,  can  either  increase  or 
decrease  the  initial  score  that  was  ba.sed 
on  the  unaudited  financial  information. 
There  are  two  types  of  adjustments  to 
the  audited  score  that  relate  to  financial 
audit  information.  The  first  tvpe  deals 
with  the  audit  flags  and  reports  that 
result  from  the  audit  itself  Reportable 
conditions  and  material  weaknesses  are 
considered  to  be  audit  flags,  alerting  the 
REAC  to  an  internal  control  weakness  or 
an  instance  of  noncompliance  with 
Federal  laws  and  regulations  The 
second  adjustment  deals  with 
significant  differences  between  the 
unaudited  and  audited  financial 
information  reported  to  Hl'D  pursuant 
to  902.63(b) 

Audit  Opinion  and  Flags 

As  part  of  the  analysis  of  the  financial 
health  of  a  PH,^.  including  assessment 
of  the  potential  or  actual  waste,  fraud  or 
abuse  at  a  PHA.  HUD  will  look  to  the 
Audit  Report  to  provide  an  additional 
basis  for  accepting  or  adjusting  financial 
component  scores.  The  information 


collected  from  the  annual  audit  report 
pertains  to  the  tvpe  of  audit  opinion, 
details  of  the  audit  opinion,  and  the 
presence  of  reportable  conditions  and 
material  weaknesses. 

If  the  auditor's  opinion  is  anything 
other  than  unqualified,  points  will  be 
deducted  from  the  PHA's  audited 
financial  score  The  REAC  will  review 
audit  flags  to  determine  their 
significance  as  it  directly  pertains  to  the 
assessment  of  the  PHA's  financial 
condition.  If  the  flag  has  no  effect  on  the 
financial  components  or  the  overall 
financial  condition  of  the  PHA  as  it 
relates  to  the  PHAS  assessment,  the 
audited  score  will  not  be  adjusted. 
However,  if  the  flags  have  an  impact  on 
the  PHAS  assessment,  the  PHA's 
audited  score  will  be  adjusted,  in 
accordance  with  the  seriousness  of  the 
reported  finding. 

These  flags  are  collected  by  using  the 
OMB  A-133  Data  CollectionForm  The 
PHA  completes  this  form  for  both  the 
unaudited  and  audited  submissions  At 
the  time  of  the  unaudited  submission 
the  form  is  used  as  a  self-assessment 
tool  and  should  refiect  the  PHA's 
knowledge  of  their  financial  and 
internal  control  condition  and  should 
acknowledge  their  understanding  of 
what  the  auditor  will  report. 

If  the  OMB  A-133  Data  Collection 
Form  indicates  that  the  auditor's 
opinion  will  be  anything  other  than 
unqualified,  points  will  be  deducted 
from  the  PHAS  score  The  points  have 
been  established  by  the  REAC  using  a 
three-tier  system.  The  tiers  ar°  meant  to 
give  consideration  to  the  seriousness  of 
the  audit  qualification  and  to  limit  the 
deducted  points  to  a  reasonable  portion 
of  the  PHA's  total,  actual  score.  The 
tiers,  as  t>stablished  by  the  REAC,  are 
defined  below. 

Audit  Flag  Tiers 


Tier 


PHAS  points  deducted 


Tier  1     ,  100  percent  of  the  PHAs  total 

unadjusted  FASS  score 

Tier  2  |  10   percent    ot    the    PHA  s    ad- 
justed FASS  score 

Tier  3  Maximum    of    5    percent    of   the 

PHAs  adjusted   FASS  score 
This    maximum    is   cumulative 
and   not  to  be   assessed  tor 
each  Tier  3  audit  or  internal 
control  flag. 


Each  tier  is  applied  sequentially 
beginning  with  Tier  1;  subsequent  tier 
deductions  are  based  on  the. initial  score 
less  any  preceding  tier  deductions.  Tier 
3  audit  flags  dtf  divided  intu  levels  that 
reflect  the  seriousness  of  the  audit 
qualification  and  result  in  scoring 


adjustments  based  on  the  following 
criteria: 

•  Level  1 — 0.15  points  per  occurrence 
not  to  exceed  three  occurrences  (.45 
maximum  point  deduction). 

•  Level  2 — 0.15  points  per  occurrence 
not  to  exceed  four  occurrences  (.6 
maximum  point  deduction). 

•  Level  3 — 0.075  points  per 
occurrence  not  to  exceed  six 
occurrences  (.45  maximum  point 
deduction). 

Please  refer  to  the  table  at  the  end  of 
this  section,  titled  "Audited  Flags  and 
Tier  Classification."  that  lists  audit  flags 
and  associated  tier  classifications. 

Review  of  Audited  Versus  Unaudited 
Submission 

The  purpose  of  a  comparison  of  the 
ratios  and  scores  resulting  from  the 
current  year's  unaudited  Financial  Data 
Schedule  submission  to  the  ratios  and 
scores  resulting  from  the  current  year's 
audited  submission  is  to; 

1.  Identifv'  significant  changes  in  ratio 
calculation  results  and/or  scores  from 
the  unaudited  submission  to  the  audited 
submission: 

2.  Identify'  PHAs  that  consistently 
provide  significantly  different  data  from 
their  unaudited  submission  to  their 
audited  submission; 

3.  Assess  or  alleviate  penalties 
associated  with  the  inability  to  provide 
reasonably  accurate  unaudited  data 
within  the  required  time  period. 

This  review  process  will  only  be 
performed  for  the  audited  submission. 

Materiality  and  Penalty  Assessment 

The  REAC  views  the  transmission  of 
significantly  inaccurate  unaudited 
financial  data  as  a  serious  condition. 
Therefore,  PHAs  are  encouraged  to 
assure  financial  data  is  as  reliable  as 
possible  for  their  unaudited 
submissions. 

A  significant  change  penalty  will  be 
assessed  for  significant  differences 
between  the  unaudited  and  audited 
submissions.  A  significant  difference  is 
considered  to  be  an  overall  FASS  score 
decrease  of  three  or  more  points  from 
the  unaudited  to  audited  submission. 
The  PHAS  system  automatically 
deducts  the  significant  change  penalty 
from  the  audited  score  and  this 
reduction  triggers  the  REAC  analyst's 
review. 

REAC  may  waive  the  significant 
change  penalty  if  the  PHA  provides 
reasonable  documentation  explaining 
the  significant  difference  in  its 
submission.  A  significant  change 
penalty  is  considered  a  Tier  3,  level  2 
audit  flag,  and  will  result  in  a  reduction 
of  points  as  associated  with  all  other 
Tier  3  audit  flags. 


The  table  below  summarizes  the  audit 
flags  and  associated  tier  classifications. 
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Audit  Flags  and  Tier  Classifications 


Audit  flag 


Unqualified  opinion   .. 

No  audit  opinion  

Adverse  opinion  

Disclaimer  of  opinion 
Qualified  opinion: 


1  GAAP  qualifications 

A  Change  in  accounting  principle  

B  Change  in  accounting  estimate  " 

C   Change  m  accounting  method  

D   Departures  from  GAAP       "'"'""!!!!!'  

(1)  Financial  statements  jsmg  basis  other  than  GAAP .'"."""'1"! 

(2)  Exclusion  of  alternate  accounting  tor  an  account  or  group  of'accounts 

(3)  Inconsistently  applied  GAAP 

(4)  Omissions, Inadequate  Disclosure  !!!!!!!!!!!!!!!7 

2  GASS — Scope  Limitations  |'__ 

A  Imfxised  by  management  

B  Imposed  by  circumstance    

C   Year  2000  (add  back)  '^"i^^^^"!!^!!^!"I!!^!!!!!!H!!!!!!!!!I!! 

3  Report  on  major  program  compliance ' 

4  Repon  on  internal  control  ._|^"_ 

Accounting  pnnciples  used  caused  the  financial  statements  to  be'materiaily  misstated 
Inadequate  records 

Going  concern 

Matenal  noncompliance  disclosed "|^ 

1  Interna;  control  weakness  "]^^^^ 

2  Compliance  • 

3  Opinion  on  Supplemental  schedules 

Reportable  condition 

1  Internal  control 

2  Compliance     " 

Matenal  Change  Penalty  '' 


Tier  dassification 


None. 
Tierl. 
Tierl. 
Tierl. 


Tier  3, 
Tier  3 
Tier  3 
Tier  2. 
Tierl. 
Tier  2. 
Tier  2. 
Tier  2. 
Tier  2 
Tier  2 
Tier  3 
Tier  3 
Tier  3 
Tier  3 
Tier  2. 
Tier  2. 
Tierl. 
Tier  2 
Tier  3 
Tier  3 
Tier  3 


Level  1 
Level  1 
Level  1 


Level  1 
Level  1. 
Level  1. 
Level  1. 


Level  2 
Level  2 
Level  2, 


Tier  3  Level  3 
Tier  3  Level  3. 
Tier  3,  Level  2, 


Appendices 

The  graphs  shown  in  .Appendix  1  depict 
the  approximate  scoring  functions  used  for 
each  of  the  six  components  of  the  Financial 
Indicator  for  the  Interim  Financial  Indicator 
Scoring  Process.  Appendix  2  provides 


threshold  values  and  associated  scores  for  the 

Tenant  Receivables  Outstanding.  Occupancy 
Loss,  and  Expense  Management/Utility 
Consumption  components  and  peer  group, 
based  on  the  GAAP  data  poo!  as  of  October 
15,  2000. 


Dated:  November  19,  2001. 
Michael  Liu. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

BILU»«3  C00€  4210-33-.P 
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Appendix    1    -    Graphs    of    Financial    Condition    Indicator    Components 

I 

Graph  1:  Financial    Condition    Components    #1  &    #2:  Current  Ratio   &  Months 

Zxpendable   Fund   Balance 


9.  0 


Component  Value 


For  Current  Ratio  and  Xcntns  Expendable  F...nd  Balance  components,  a  PHA 
::an  receive  either  zero  or  9.0  points. 

PrJKs   witn  a  Curren:  Pati:  2r  Months  Expendable  Fund  Balance  value  of 
less  than  one  will  rerei'/e  zero  points  for  these  two  components.   If  the 
values  for  Current  Ratio  and  Months  Expendable  Fund  Balance  are  equal  to 


or  greater  than  one,  tnen  P;-iAo ,  regardles; 


;ize,  will  receive  the 


full  9  .  3  Dcmts 


Graph    2:    Financial    Condition    Components    #3    &    #4:    Occupancy  Loss   £   recant 
Receivajbles    Outstanding 


4.5 


bcore 


50*  '    Q> " 

Percentile  Discributioa 
I 
For  Occupancy  Los.s  (OL)  and  Tenan'-.  Receivables  Outstanding  (TRO)  ,  the 
-naximum  nurrJoer  of  possible  points  lo  4  5,  whicn  is  received  up  to 
approximately  the  50"'  percentile    For  values  beyond  approximately  the 
95"  oercentile.  tr;-^  ?:{A  rer-eives  ::eri  points 


For    tne    OL    :a 


lo_.ation,    the    PHA  may    exciude    tne    vacant    units    approved 
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-C  De  taken  off-line 


owe^^mg  p-rpcseo,  or  de~olition. 


:r  ongoing  modernization,  conversion,  non- 
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Graph    3:     Financial    Condition    Component    #5.-       Expense   Managemeni 


Score 


Expense  Management  .EM. ,  a  PHA  can 


receive  either 


zero 


rhere  are  six  expense  categories  tnat 


^    r-HA's  per  unit, 


^er  -ontn  expense  amount  m  eaon  category  is  -ultitlied  ity  tne  weiahts 
listed  selow,  and  summed  to  produce  a  we.gnted  a-.-eraae.  Th.s  s„m~.ed 
number  is  compared  to  the  threshold  for  tnat  f:-:a  s  size  and  reaionl. 
peer  group    Each  cress  -  sect i on  cf  size  and  region  has  one  tnresno.o 
that  is  set  at  1.64  5  standard  deviations   apprcximatelv  the  95'-'' 
percentile'  from  the  -ean  of  the  distribution  m  tnat  group    :f  the 
PHA's  weighted  average  expense  amount  falls  below  the  threshold,  it 
receives  l  5  points;  above  the  tnreshold,  it  receives  zero  c-cmts    '.^  ■ - 
this  weighted  average  -ethodolog\o  a  PHA  -a-.-  nave  nicrn  expenses 
category,  fcr  example,,  but  may  still  receive  :  ? 
expense  categories  are  reasonable  relative  to  its 
are  as  f ol lows : 


^.  c   .  ^   .  ^ 


:  n  e 


:;  t  n  e  i' 
e  weiqnts 


Expenses 


Administrative  Expense 


General  Expense 


Tenant  Ser 


vice  expense 


Protective  Service  Expense 


Maintenance  &  Operation  Expense 


Utilities  Excense 


.  o  t  a  i 


Percent  Weight 


34% 

3  3\^' 


::% 


ic% 


3% 


For  example:  The  following  PKA  is  m  the  Extr 


geographically  located  m  region 
totals : 


a  „arge  size  cateacr'. 
and  has  tne  followma  expense 


Expense 

Administrative  Expense 
General  Expense 
Tenant  Services 

Protective  Service  Excence 
Maintenance  t.    .operation  Exj 

Utili t les  Expense 

TOTAL 


Amount 

$115" 
3:C5 
$15 
$20 


$150 


_Wei2h^ed  Average 

.34  -  S:  15  =  £35.10 

.33  ♦  SHE  =  S3  4. 65 

.10  ♦  $15  =  $1.50 

.10  ♦  $20  =  «2  00 

.10  *  34:  =  ;450 

.03  *  $150  =  $4.50 


$86.25 
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The    threshold   for   an   Extra   Large    PHA    m   Region    0    is    $107.       Because    the 
PHA   has    a   weighted   average   expense    total    that    is    less    than   the 
applicable    threshold,     the    PHA   receives    the    full    1.5   points. 


Graph   4:    Financial    Condition   Component    #6:    Net    Income 


N*gatlv«   Profits   and 
Poaltlva   Raserves 
If    thera    la    at    leaat    $5   of 
Raaarvaa    for   avary   $1   of 

Loaa,    acora   >   1.5. 

If  thara  la  leaa  than  $5 

of  Raaarvaa  for  evary  $1 

of  Loaa,  acora  m   0. 


For  Net  Income  (NI),  a  PHA  can  receive  either  1 . 5  or  zero  points. 

I 

All  PHAs  that  have  a  net  income  for  the  year  receive  the  full  score.   If 
a  PHA  reports  a  net  loss  for  the  year,  and  has  a  positive  Expendable 
Funds  Balance,  as  long  as  the  loss  does  not  exceed  20%  of  the  EFB,  the 

PHA  will  also  receive  the  full  score.   This  20%  threshold  does  not  vary 
by  region  or  size. 
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These  tables  can  be  interpreted  in  the 

•   Identify  a  size  category  for  ar.  ir.dicator, 


•   Th 


rhe  rows  under  that  size  category  identify  ranges  of  possibl 
that  indicator;  and 


e  values  for 


•  The  column  to  the  right  labeled  "Sccre"  identifies  the  score  or  rar.ae 
scores  that  is  awarded  to  each  range  of  indicator  value  for  that^l'ze 
category. 


•   The  thresholds  presented  here  have  been  rounded  for  presentation  pur 
whereas  those  used  to  calculate  scores  at  REAC  are  not  rounded 


purposes 


Very  Small 


TRO<  1 


KTRCK37 


TRO>37 


Score 


45 


45>Score>0 


0 


SmaTT 


rer.ant   Receivables   Outstanding     TRC: 


TR0<2 


2<TRO<26 


TRO>26 


Score 


4  5 


4  5>Scorc>0 


0 


Medi 


TR0<4 


4<TRO<3) 
TR0>31 


Tenant   Receivables   (Outstanding    !tro;                    1 

l^rge 

Score 

Extra   Large 

Score 

TR0<7 

45 

TRO<  13 

4  5 

7<TRO<33 

45>Score>0 

I3<TRCX«I 

4  5>Score>0 

TRO>33 

0 

TRO>gl 

0 

Score  I    Hig.h    Mediuir 


4  5 


4  5>Scort>0 


0 


TRO<  5 


5<TRO<29 


TRO>29 


4  5  -! 

4  5>Score>C'     ! 


Very  Small 


OL<l% 


l<0L<18% 


OL>18% 


Score 


45 


4  5>Score>0 


OL<3*/. 


3<OL<21*/. 


OL>21«/. 


Occupancy   Ixjss    ToiT 

Lov   Mediurr, 


Score 


4  5 


4  5  >Score>0 


0 


OL<5*/. 


5<OL<2l*/, 


OL>21% 


Occupancy   Loss    (OL)                                                ) 

Large 

Score 

Extra   Large 

Score 

OL<6% 

45 

0L<7% 

4.5 

6<OL<20S 

4  5>  Score>0 

7<OL<22% 

4  5>Score>0 

6l>20% 

0 

OL>22% 

0 

Expenses 

Administrative  Expense 


General  Expense 


Tenant  Service  Expense 


Protective  Service  Expense 


Maintenance  &  Operation  Expense 
Utilities  Expense 
Total  ~ 


Percent  Weight 


34% 


33% 


10% 


10% 


10% 


3% 


100% 


Score 


4  5 


4  5  >Scorc>0 


High    Medium 


OL<5% 


Score 


4  < 


5<OL<2!S 


4  5  >Scort>C' 


OL>: 


Each  Expense  Management  category  will  be  weighted  according  to  the  table 
above.   Non- tenant  related  expense  categories  are  assigned  higher  weight  t; 
encourage  PHAs  to  allocate  resources  to  tenant-related  expenses. 

To  calculate  a  score,  the  weighted  thresholds  for  all  six  categories  are 
summed.   PHAs  that  have  expenses  per  unit  per  month  of  less  than  the  total 
threshold  will  receive  1.5  points.   The  Expense  Management  thresholds  are 
expressed  in  dollars  per  unit  per  month  and  are  organized  by  regional  peer 
groupings . 
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Expense  Management  (EM) 

Region 

Very  small 

Sma  1 1 

Low  MediuP". 

High  Medium 

Large 

Extra  Large 

Score 

0 

EM<$103 .30 

EM<$103 .30 

EMc$77 .82 

EM<$77 . 82 

EM<$107.26 

EM<107.26 

1.5 

0 

EM>$103 .30 

EM>$103 . 30 

EM>$77 . 82 

EM>$77. 82 

EM>$107.26 

EM>107.26 

0 

1 

EM<$83.27 

EM<$83 .27 

EM<$8B . 85 

EM<$85.85 

EM<$83 .68 

EM<83 .68 

1.5 

1 

EMS$83.27 

EM^$83 .27 

EM>$B5. 85 

EM2$85.85 

EM^$83.68 

EM>83 .68 

0 

2 

EM<$68.36 

EM<$68 . 36 

EM<$65.68 

EM<$65.68 

EM<$71.45 

EM<71.45 

1  .5 

2 

EMS$68.36 

EM^S68.36 

EM>$65.68 

EM^$65.68 

EM^$71.45 

EM>71.4  5 

0 

3 

EM<$57. 94 

EM<$57. 94 

EM<$53 .79 

EM<$53.79 

EM<$67.57 

EM<67.57 

1.5 

3 

EMS$57.94 

EM>$57.94 

EM>$53 .79 

EM>$53 .79 

EM>$67.57 

EM>6  7.57 

0 

4 

EM<$60.29 

EM<$60.29 

EM<$72.93 

EM<$72.93 

EM<$95.24 

EM<95.24 

1.5 

4 

EM^$60.29 

EM2$60.29 

EMS$72.93 

EMS$72 .93 

EM>$95.24 

EM>95.24 

0 

5 

EMc$55. 13 

EM<$55.13 

EM<$64 .00 

EM<$64.00 

EM<$86.e5 

EM<86.65 

1.5 

5 

EM^$55.13 

EM^$55.13 

EMS$64 .00 

EM2$64 .00 

EM;^$86.65 

EM>86.65 

0 

6 

EM<$53.65 

EM<$53 .65 

EM<$63 .60 

EM<$63.60 

EM<$82.95 

EM<82.95 

1.5 

6 

EM^$53 .65 

EI^$53.65 

EM>$63 .60 

EM>$63.60 

EMS$82.95 

EM>82.95 

0 

7 

EM<$51.91 

EM<$51 .91 

EM<$52 .51 

EM<$52.S1 

EM<$62.65 

EM<62.65 

1.5 

7 

EMS$51.91 

EM2$51.91 

EM2$52.51 

EM2$52.51 

EM&$62.65 

EM>62.65 

0 

8 

EM<$59.00 

EM<$59.00 

EM<$72 .74 

EM<$72 .74 

EM<$78.67 

BM<78.67 

1.5 

8 

EM^$59.00 

EM2$59.00 

EM^$72 .74 

EM2:$72.74 

EM2$78.67 

EM>78.67 

0 

9 

EM<$77.48 

EM<$77.48 

EM<$8  9.04 

EM<$89.04 

EM<$99.45 

EM<99.45 

1.5 

9 

EMS$77.48 

EM2$77.48 

EM>$89.04 

EM^$89.04 

EM^$99.45 

EM>99.45 

0 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  26, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

California   published  10-25- 
01 
AGRICULTURE 
DEPARTMENT 
Acquisition  regulations 
North  American  Industrial 
Classification  System 
published  9-27-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control 
Stale  operating  permits 
programs — 

Virginia    published  10-10- 
01 
Air  quality  implementation 
plans    approval  and 
promulgation    vanous 
States 
New  York    published  9-25- 

01 
Pennsylvania,  published  10- 
26-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations,  table 
of  assignments 
Texas   published  10-16-01 
Frequency  allocations  and 
radio  treaty  matters 
New  advanced  wireless 
services,  published  10-25- 
01 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system 

Capital  requirements: 
published  10-26-01 
FEDERAL  RESERVE 
SYSTEM 

International  banking 
operations  (Regulation  K): 
Authority  delegation: 
published  10-26-01 
Correction   published  11- 
23-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  [Voi 
Administration 
Animal  drugs,  feeds,  and 
related  products 


Fenbendazoie   published  11- 

26-01 
Oxytetracycline     ' 
hydrochloride  soluble 
powder   oral  dosage  form; 
published  1 1-26-01 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Federal  claims  collection 
Administrative  offset 
Federal  salary  offset,  and 
tax  refund  offset   etc 
published  10-26-01 
Correction   published  11- 
7-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation    | 
Administration 
Airworthiness  directives: 
General  Electric  Co  ; 
published  10-22-01 
McDonnell  Douglas 
publisned  10-22-01 
TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages 
Wine    labeling  and 
advertising — 

Counoise  and  St   Laurent, 
new  grape  vanety 
names,  published  9-27- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
affected  countries— 
Rhode  Island   stallions 
and  mares   receipt 
authonzation   comments 
due  by  12-3-01, 
published  11-1-01  [FR 
01-27459]    I 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electnc  loans 
Mergers  and  consolidations 
of  borrowers   comments 
due  by  12-3-01    published 
11-1-01  [FR  01-27480] 
AGRICULTURE 
DEPARTMENT 
Federal  claims  collection, 
comments  due  by  12-7-01; 
published  11-7-01  [FR  01- 
27887] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaska,  fishenes  of 

Exclusive  Economic 

Zone — 

Salmon,  comments  due 
by  12-4-01:  published 
10-5-01  [FR  01-25038] 
Northeastern  United  States 

fishenes — 

Summer  flounder,  scup, 
and  black  sea  bass: 
comments  due  by  12-5- 
01:  published  11-20-01 
[FR  01-28920] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  groundfish: 
comments  due  by  12-3- 
01.  published  11-16-01 
[FR  01-28744] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Manne  mammals 
Incidental  taking — 
Kodiak  Launch  Complex, 
AK.  rocket  launches; 
Steller  sea  lions, 
comments  due  by  12-5- 
01:  published  11-5-01 
[FR  01-27734] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Securities 
Accounts  holding  security 
futures  products: 
applicability  of  customer 
protection,  recordkeeping, 
reporting   and  bankruptcy 
rules   etc    comments  due 
by  12-5-01.  published  11- 
2-01  [FR  01-27523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards: 
Fnction  matenals 

manufactunng  facilities; 

comments  due  by  12-3- 

01,  published  10-4-01  [FR 

01-24887] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Pesticide  active  ingredient 
production,  comments  due 
by  12-6-01.  published  11- 
21-01  [FR  01-29067] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  starKJards: 
Pesticide  active  ingredient 
production;  comments  due 


by  12-6-01:  published  11- 
21-01  [FR  01-29068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Pennsylvania,  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27281] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control 
State  operating  permits 
programs — 

Pennsylvania,  comments 
due  by  12-3-01. 
published  11-1-01  [FR 
01-27282] 
Air  programs: 
Stratospheric  ozone 
protection — 

Essential  use  allowances 
allocation  (2002  CY), 
and  essential  laboratory 
and  analytical  uses,  de 
minimis  exemption 
extension  through  2005 
CY:  comments  due  by 
12-3-01:  published  11-1- 
01  [FR  01-27383] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  and 

promulgation:  vanous 

States 

District  of  Columbia: 
comments  due  by  12-3- 
01;  published  11-1-01  [FR 
01-27376] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans  approval  and 
promulgation:  various 
States 
District  of  Columbia 

comments  due  by  12-3- 

01:  published  11-1-01  [FR 

01-27377] 
Oregon:  comments  due  by 

12-3-01:  published  11-1- 

01  [FR  01-27280] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementations 
plans:  approval  and 
promulgation: 
Oregon:  comments  due  by 

12-3-01;  published  11-1- 

01  [FR  01-27279] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
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by  12-5-01.  published 
11-5-01   [FR  01-27463] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program 

National  oil  and  hsizardous 
substances  contingency 
plan- 
National  priorities  list 
update,  comments  due 
by  12-5-01.  published 
11-5-01   [FR  01-27464] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments 

Arkansas,  comments  due  by 
12-3-01    published  10-26- 
01  [FR  01-26987] 
Michigan    comments  due  by 
12-3-01    published  10-26- 
01  [FR  01-26986] 
Oklahoma  and  Texas. 
comments  due  by  12-3- 
01.  published  10-24-01 
;FR  01-26749] 
Television  broadcasting 
Cable  television  systems — 
Multichannel  video  and 
cable  television  service: 
video  programming 
distnbution   competition 
and  diversity 
development,  comments 
due  by  12-3-01. 
published  10-31-01  [FR 
01-27225] 
Televison  broadcasting: 
Cross-ownership  of 
broadcast  stations  and 
newspapers   comments 
due  by  12-3-01.  published 
10-5-01  [FR  01-24950] 

FEDERAL  ELECTION 
COMMISSION 

Internet  and  Federal  elections; 
campaign-related  activity  on 
web  sites  of  individuals, 
corporations    and  labor 
organizations,  comments 
due  by  12-3-01    published 
10-3-01  [FR  01-24643] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Orthopedic  devices — 
Hip  )Oint  metal  polymer 
constrained  cemented 
or  uncemented 
prosthesis: 
reclassification, 
comments  due  by  12-5- 
01    published  9-6-01 
[FR  01-22286] 

HEALTH  AND  HUMAN    • 
SERVICES  DEPARTMENT 

Energy  Employees 
Occupational  Illness 


Compensation  Program  Act; 

implementation 

Probable  cause 
determination  guidelines 
comments  due  by  12-4- 
01    published  10-5-01  [FR 
01-24878; 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  ana  tnreatened 
species 
Cnticai  habitat 
designations — 
Sacramento  Mountains 
checkerspot  butlerfly; 
comments  due  by  12-5- 
01:  published  9-26-01 
[FR  01-24037; 
Showy  stickseed    comments 
due  by  12-7-01    published 
11-7-01   [FR  01-27892] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mme  land 
reclamation  ptan 
submissions: 

Louisiana:  comments  due  by 
12-3-01.  published  ii-2- 
01   [FR  01-27544] 
Mississippi    comments  due 
by  12-3-01    published  11- 
2-01  [FR  01-27543] 
Ohio    comments  due  by  12- 
7-01,  published  11-7-01 
[FR  01-27982; 
JUSTICE  DEPARTMENT 
Federal  Bureau  of 
Investigation. 

Communications  Assistance 
for  Law  Enforcement  Act. 
implementation 
Replaced    and 
"significantly  upgraded  or 
otherwise  undergoes 
major  modification:' 
definitions,  etc  .  comments 
due  by  12-4-01.  published 
10-5-01  [FR  01-24942] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Electronic  Data  Gathenng, 
Analysis,  and  Retreival 
System  {EDGARi 
Mandated  EDGAR  filing  for 
foreign  issuers,  comments 
due  by  12-3-01    published 
10-4-01   [FR  01-24806] 
Secunties 
Accounts  holding  secunty 
futures  products 
applicability  of  customer 
protection    recordkeeping, 
reporting   and  bankruptcy 
rules   etc    comments  due 
by  12-5-01    published  11- 
2-01  [FR  01-27523] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 


Mystic  River.  CT   safety 
zone   comments  due  by 
12-7-01    publisned  11-7- 
01   ;PR  01-28006] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Bntish  Aerospace 

comments  due  by  12-6- 

01    published  10-5-01  [FR 

01-25048; 
CFM  International 

comments  due  by  12-4- 

01,  published  10-5-01  [FR 

01-25078] 
Eagle  Aircraft  Pty   Ltd.: 

comments  due  by  12-3- 

01    published  11-5-01  (FR 

01-27654] 
Fokker   comments  due  by 

12-5-01,  published  11-5- 

01  [FR  01-27666] 
General  Electnc  Co  : 

comments  due  by  12-4- 

01    publisned  10-5-01  [FR 

01-25054] 
Pilatus  Aircran  Ltd 

comments  due  by  12-4- 

01    published  10-10-01 

[FR  01-25398] 
Pratt  &  Whitney   comments 

due  by  12-4-01    pubi'Shed 

10-5-01   [FR  01-25055] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  Standards 
Special  conditions — 
Gulfstream  Aerospace 
Model  G-1159B 
airplanes   comments 
due  by  12-7-01: 
published  11-7-01  [FR 
01-27987; 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards 

Roof  crush  resistance 
comments  due  by  12-6- 
01.  publisned  1 0-22-01 
[FR  01-26560; 

TREASURY  DEPARTMENT 
Customs  Service 

United  States-Caribbean  Basin 
Trade  Partnership  Act. 
Brassieres   preferential 
treatment   comments  due 
by  12-3-01    published  10- 
4-01  'FR  01-24991; 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 
Office 

Federal  Republic  of 
Yugoslavia  (Serbia  and 


Montenegro)   Kosovo  and 
Milosevic  sanctions 
regulations    comments  due 
by  12-3-01    published  10-3- 
01  [FR  01-24685; 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Lending  ana  investment 

Savings  associations 
greater  flexibility  in 
changing  marketplace. 
correction,  comments  due 
by  12-3-01.  published  11- 
26-01  [FR  CI -27329] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits. 
Extended  care  services 
copaymenis    comments 
due  by  1 2-3-01    published 
10-4-01   [FR  01-247621 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 

public  bills  from  the  current 
session  of  Congress  which 
nave  t>ecome  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS    (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  nara  goviedreg 
plawcurrhtml. 

The  text  of  laws  is  not 
published  m  tne  Federal 
Register  but  mav  be  ordered 

in    slip  ;av\    iind'vidua' 
pampnieti  form  from  the 
Superintendent  o'  Documents 
U  S    Government  Printing 
Office   Washington    DC  20402 
(phone   202-512-1808)   The 
text  will  also  be  made 
available  on  the  inten-iet  from 
GPO  Access  at  tittp 
kvww  access  gpo  gov  nara 
naraOOS  htmi  Some  laws  may 
not  yet  be  avaiiab'e 

S.  1447/P.L.  107-71 

Aviation  and  Transportation 
Security  Act  (Nov    19    2001. 
115  Stat    597) 

Last  List  November  20    2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe   go  to  http 
^yOra  gsa  gov  ar-ctiives 
pubtaws-s  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  texi 
message 
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address 
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CFR  CHECKLIST 


This  checklist  prepared  by  the  Office  of  the  Feoera  Registe-    s 

published  weeKiy  It  .s  arranged  m  the  order  of  CFR  tiles  stocK 

numbers,  prices  and  revision  dates 

An  asterisk  (')  precedes  each  entn,  that  has  bee^  ssjec  since  last 

week  and  whiCh  is  now  available  for  saie  at  the  Governr-ien*  Pnntina 

Office 

A  checKiist  of  current  CFR  volumes  compnsing  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly 

The  CFR  IS  available  free  on-iine  through  the  Government  Prmt.ng 
Office  s  GPO  Access  Service  at  http    www  access  gpc  acv  nara/cfr/ 
index  html  For  information  about  GPO  Access  caH  the  GPO  User 
Suppon  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 
The  annual  rate  for  subscnption  to  aV  revised  paper  volumes  s 
S1 195  00  domestic,  S298  75  additional  for  foreign  mailmg 
Mail  orders  to  the  Superintendent  of  Documents,  Attn  New  Orders 
P  O  Box  371954,  Pittsburgh,  PA  15250-7954  Al'  orders  must  be 
accompanied  by  remittance  (check  money  order  GPO  Deposit 
Account.  VISA,  Master  Card  or  Discoveri  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk  Monday  through  Fnday  at  (202) 
512-1800  from  8  00  am  to  4  00  p  m  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 
Title  Stock  Number 

1 .  2  (2  Peserved)  (86P-044-0000;-<!!) 

3  (1997  Compilation 
and  Parts  1 00  and 
101)  (869-044-00002-4) 

4    (869-044-00003-2) 

5  Parts: 

1-699  (869-044-00004-1; 

700-1199     (869-044^)0005-9; 

1200-£nd  6  (6 
Reserved)  (869-044-00006-7) 

7  Parts: 

1-26    (869-044-00007-5) 

27-52  (869-044-00008-3) 

53-209        (869-044-00009-11 

21C-299      (869-044-000 '0-5) 

300-399      (869-044-00011-3) 

400-699       (869-044-00012-1) 

70O-899       (869-044-00013-0) 

900-999  (869-044-00014-8) 

1000-1199  (869-044-000 IW) 

1200-1599  (869-044-00016-4) 

1600-1899  (869-044-000 17-2) 

1900-1939  (869-044-00018-1) 

1940-1949  (869-044-00019-9) 

1950-1999  (869-O44-00C2O-2) 

2000-tnd (869-044-00021-1) 

8         (869-044-00022-9) 

9  Parts: 

l-'99  (869-044-00023-7) 

200-€nd  (869-044-00024-5) 

10  Parts: 

'-50  (869-044-00026-3) 

51-199 (869-044-00026-1) 

200-499 (869-044-O0O27-0) 

SOO-End  (869-044-00028-8) 

11   (869-044-00029-6) 

12  Parts: 

'-'99   (869-044-00030-0) 

200-219 (869-044-00031-6) 

220-299 (869-044-00032^) 

300-499 (869-044-00033-4) 

500-599 (869-044-00034-2) 

600-€nd  (869-044-0003S-1) 

13  (869-044-00036-9)  4500        Jan   1   2001 


Price 

Revision  Date 

6  50 

"JOr 

■   2001 

36  00 

■  Jon 

'   2001 

9X 

JOr 

■   20C' 

530C 

Jon 

1    2001 

44,00 

Jan 

•    20G1 

55  OC 

jOi" 

■    20C^ 

4CX 

''jar 

■    20Ci 

45  00 

Jan 

'    200- 

34  00 

Jan 

•  20o; 

56  00 

Jan 

:   2001 

36  00 

Jan 

1   2001 

53  00 

Jan 

1    2001 

50  00 

Jan 

'    2001 

54  00 

jan 

■   2001 

24  00 

J  an 

2001 

55  00 

Jan 

2001 

57  00 

Jan 

2001 

21  00 

"Jan 

2001 

3700 

"Jan 

200! 

45  00 

Jan 

200! 

43  00 

Jan 

2001 

540C 

Jan 

2001 

55  00 

jan 

200! 

53,00 

Jon 

,2001 

55.00 

Jan 

2001 

52,00 

Jon 

2001 

53,00 

Jon 

2001 

55  00 

Jon 

2001 

3100 

Jon.   1 

2001 

27,00 

Jon   1 

2001 

32.00 

Jon   I 

2001 

54.00 

Jon   I 

2001 

41.00 

Jon   1 

2001 

38.00 

Jan   1 

2001 

57,00 

Jon   1 

2001 

Tttte  Stock  Number 

14  Parts: 

-5=      (869-044-3X3'-^ 

*^'39   (869-G44-00G36-5 

•iC^''!^         (869-G44-00C3V-3 

20O"=x;      (&69-G44-0004C-- 

'20C-Ena      ■  s65-344-O0C^  ■ -5 

15  Parts: 

0-299  :  569^)44-0X42-3 

3CX>-^99  (bb^-GAi^yXj^y 

SOO-End   (6t9^>44-30C44-: 

16  Parts: 

C'-99<J     ( 669-044-00045-6 :, 

'300-End (669-044n)004t-t 

17  Parts: 

'-^99    ;&69-044-00C48-2 

200-239  (369^)44-00049- ■ 

24Q-£nd       (84y-044-DX5C-^ 

18  Parts: 

1-399  (86*^)44-0005  ■ -2 

400-End   (&69-044-.0X52- ■ : 

19  Parts; 

1-140  ;  869-044-00053-9 

141-199  [869-044-00054- ■ 

200-End  (869-044-00055-5 

20  Parts: 

1-399  '869-044-00056-3 

400-499  ;S69n344-O005"-' 

500-£nd  ;&69-O44-D0056-C: 

21  Parts: 

'-99      ; 869-044-00059-6: 

100-169  (669-044-00060- •■ 

170-199  (869-044-0006 '^:: 

200-299  (869-044-00062-6: 

300-499  (869-044-00063-6 

50O-599  (669-044-00064-4: 

600-799  (669-044-00065-2 

800-1299  i669-044^)006<^!; 

■300-Ena        (669-044-00067-9: 

22  Parts: 

1-299  (669-044-00066-^: 

300-end  {869-044-00069-5: 

23  (869-044KXX;70-9: 

24  Parts: 

0-'9<5      (S69H344-00071-7; 

200-499  (869-044-00072-5) 

bOO-699  (869-044-00073-3) 

700-1699  (869-044-00074-1) 

''700-End (869-044-OOC75-G: 

25  (869-044-00076-6) 

26  Parts: 

§§'0-'-160  (869-044HXX177-6i 

§§161-1  169  (869-044-00078-4; 

§§  !  170-1  300  (869-044-00079-2) 

§§1301-1400  (869-044-00080-6) 

§§1401-1440  (869-042-00081-!) 

§§1441-1500  (869-044-00082-2) 

§§1.501-1640  (869-044-00083-11 

§§  1  64 1  - 1 ,850  (869-044-00084-91 

§§1851-1907  (869-044-00085-7) 

§§  1  908-1  1000  (869-044-00086-5) 

§§11001-11400  (869-044-00087-3) 

§§11401-£nd  (869-044-00088-1) 

2-29      (869-044-00089-0) 

30-39    (869-044-00090-3) 

40-49     (869-044-0009 1-r, 

50-299  (869-044-00092-0) 

300-499  (869-044-00093-8) 

500-599 (869-044-00094^) 

600-End  1 569-044-00095-4) 

27  Parts: 

1-199    (869-044-00096-2) 


Price 

Revision  Date 

i"3: 

jan 

■    2X1 

55  X 

Jan 

1    2X1 

:tx 

Jan 

1   2001 

-4  3C 

Jan 

1    2X1 

3-3C 

jQ" 

•    20C- 

3t  X 

.3- 

■    23:  ■ 

54  3C 

jan 

1    2001 

iCX 

Jan 

1   2X1 

45  X 

J  an 

'    2Xi- 

53  X 

jO" 

■    2X- 

45  3C 

Ad- 

■    2X- 

5    OC 

AD' 

■    2X' 

55  X 

Ad' 

2X- 

5tX 

AP' 

2-3C' 

23  X 

Ad- 

■    2X- 

54X 

Ad- 

2X- 

53  X 

Ad- 

2X- 

20  X 

-AD' 

■    2X1 

45  X 

Ap' 

■    2X' 

5-X 

Ap- 

■    2X' 

5-X 

Ap{. 

:  2x; 

rx 

Ap' 

'   2X1 

44  X 

Ad' 

■    2X' 

45  X 

AD' 

'    2X' 

■tx 

Ap' 

•    20c 

2!'X 

Apr 

^    2X' 

44X 

AD' 

■    20C- 

■5X 

AD' 

2X- 

52  X 

AD' 

■    2X- 

2CX 

Api 

■    2X' 

5cX 

AD' 

20c  • 

42  X 

Apr 

20C1 

4CX 

AD' 

20c  ■ 

53  X 

AD- 

2X' 

45  X 

AD' 

2X1 

27  X 

Ap' 

2X' 

55  X 

Ad-' 

20C- 

25  X 

Ap' 

20CJ- 

5'X 

Ap' 

2X 

43  X 

Apr 

2X1 

5-X 

Apr 

2X' 

52  X 

Apr 

2X' 

4'X 

Apr 

2X' 

47  X 

Apr 

20X 

45X 

Apr 

2X' 

44,X 

Apf 

2X 

53  00 

Apr    ' 

2X' 

54  00 

Ap'    ' 

2X' 

53  X 

Ap'    ' 

2X' 

55,X 

AD'    ' 

2X! 

58X 

Apr    ! 

2X! 

54X 

Apr     ' 

2X! 

37  X 

Apf     ' 

2X! 

25  X 

Apr     ' 

2X! 

23  X 

Apr    ' 

20c: 

54X 

Apr    ' 

2X' 

'2X 

■Apr    ' 

2X' 

'5X 

Apr 

2X' 

57  X         Apr    ',  2X1 
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Tltte 

200-End 


Stock  Number 

(869-044-00097-1) 


28  Parts: 

0-42        (869-044-00098-9) 

43-encl  (869-044-00099-7) 

29  Parts: 

0-99        (869-044-00 10O-4) 

100-499  (869-044-001 01-2)  . 

500-899         (869-044-00102-1) 

900-1899        (869-044-00103-9) 

1900-1910  (§§1900  to 

1910  999)  (869-044-00104-7) 

1910  (§§  1910,1000  to 

end)  (869-044-00 105-5) 

191 1-1925     (869-044-00106-3) 

1926         (869-O44-O0107-1) 

1927-£nd (869-044-00108-0) 

30  Parts: 

1-199      (869-044-00109-8) 

200-699  (869-044-001 10-1) 

700-£nd   (869-044-001 1 1-7) 

31  Parts: 

0-199     (869-044-00  "2-c 

200-tnd   (869-044-00113-6, 

32  Parts: 

-39  Vol.  I 

-39  Vol.11 

-39  Vol  ill   

-190  (869-044-00114-4). 

91-399  (869-044-00115-2) 

400-629  (869-044-00110-6) 

630-699  (869-044-00117-9) 

700-799  (369-044-00118-7) 

800-End  (869-044-00 119-5) 

33  Parts: 

1-124     (869-044-00 120-9) 

125-199  (869-044-00121-7) 

200-End        (869-044-00122-5) 

34  Parts: 

1-299  (869-044-00 123-3) 

300-399  (869-044-00124-1) 

400-End   (869-044-00125-0) 

35  (869-044-00126-8) 

36  Parts 

1-199  (869-044-00127-6) 

200-299  (869-044-00128-4) 

300-End  (869-044-00129-2) 


37 


(869-044-00 130-6) 


38  Parts: 

0-17         (869-044-00131-4) 

l&-£nd  (869-044-00132-2) 

39  (869-044-00133-'! 


40  Parts: 

1-49  

50-51 

52  (5201-52  1018) 

52  (52  1019-End)     . 

53-59  

60  (60  l-£nd)  

60  (Apps)     

61-62  

63  (63  1^3  599) 
63(63  600-63  1'99) 
63(63  1 200-End) 

64-71     

72-^  

81-85 

86(86  1-66  599-99) 
86  (86  600-1 -End) 
87-99    


(869-044-00134-9) 
(869-044-00 135-7) 
(869-044-00136-5) 
(869-044-OC137-3) 
(869-044-00138-1) 
(869-044-00139-0) 
(869-044-00140-3) 
(869-O44-00141-1) 
(869-044-00142-0) 
(869-044-00143-8) 
(869-044-00144-6) 
(869-044-00145-4) 
(869-044-00146-2) 
(869-044-00147-1) 
(869-044-00148-9) 
(869-044-00149-7) 
(869-044-00150-1) 


Price        Revision  Date 

26  OC         Ap(    ■    20C; 


55  OC 
50  00 

45  OC 
14.00 

47  00 

33  X 


42  00 
20  00 
45  00 

55  OC 

52  (X 
45.00 

53  00 

32  00 

56  00 

1500 
19.00 
18.00 
51.00 

57.00 
35.00 
34  00 

42  00 

44  X 

45  00 

55  00 
45  OC 

43  00 
40  OC 

56  X 


34  OC 

33  X 
55  X 


53  X 
55  X 


54X 
38X 
SOX 

55  X 
28  X 
53  X 
5!  X 
35  X 
53  X 

44  X 

56  X 
26  X 
55  X 

45  X 
52  X 
45  X 
54X 


July 
July 


2X! 
200' 


July  '  200' 

-July  1  2X1 

'July  i  2X1 

July  1  200! 


55  X         July  1,  2X1 


July 

'July 

July 

JUly 


2X1 
2001 
2001 
2X1 


juiy  1  2001 
July  1  2X1 
July  1.  2X1 

July  1.  2001 
July  1,2001 


2  July  1 
2  July  1 
2  July  1 
*July  1 
July 


*July  1 

July  1 
July  1 
July  1 


1984 
1984 
1984 
2001 
1.  2001 
2001 
2X1 
2X1 
2X1 


July  1  2001 
July  1.  2001 
July  1   2001 

July  1.2001 
July  1   2001 

July  1   2X1 


10  X       "July  1.2001 


July  1  2X1 
July  1.  2001 
July  1   2001 


45  X         July  '   2X1 


July  1   2001 

July  '    2X1 


37  X         July  1    2001 


July  1 

July  ' 

July  i 

July  1 

July  ' 

July  ■■ 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  ■ 

July  ' 

July  1 

July  1 

July  1 


2001 
2X': 
2X: 
2001 
2X1 
2X: 
2001 
2X1 
2001 
2X1 
2001 
2001 
2X1 
2X1 
2X1 
200' 
2001 


Title 


Stock  Numt>er 


Price       Revision  Date 


10O-135     (869-044-00151-9)     . 

■36^149    (869-044-00152-7)  ... 

150-189      (869-044-001 5S-5)  ... 

190-259  (869-044-00154-3)   . 

26CK265  (869-044-00155-1) 

266-299    (869-044-00156-0) 

300-399     (869-044-00 157-8) 

400-424    (869-044-00158-6) 

425-699  (869-044-00159-4) 

700-789    (869-044-00160-8) 

790-End      (869-044-00161-6) 

41  Chapters: 

1,  1-1  to  1-10  

1.  1-1 1  to  Appendix,  2  (2  Reserved) 

3-6 

7  

8  

9  

10-17  

18.  Vol  I  Ports  1-5  

18.  Vol  II  Parts  6-19 

18  Vol  III  Ports  20-52  

19-100  

1-100  (869-044-00162-4) 

101  (869-044-00163-2) 

102-2X    (869-044-00164-1) 

201-End   (869-044-00165-9) 

42  Parts: 

1-399       (869-042-00162-1)   . 

400-429   (869-042-00163-0)  .. 

43CKEnd   (869-042-00164-8)  . 

43  Parts: 

1-999      (869-042-X 165-6) 

1000-end  (869-042-00166-4) 

44  (869-042-00167-2) 

45  Parts: 

1-199       " (869-042-00168-1) 

200-499    (869-044-00173-0) 

500-1199  (669-042-00 170-2) 

•  1 200-End  (869-044-001 75^) 

46  Parts: 

1-40  (869-042-00172-9). 

41-69  (869-042-001 73-7) 

70-89  (869-042-00174-5) 

90-139 (869-042-00175-3) 

•140-155  (869-044-00180-2) 

156-165  (869-042-00177-0) 

166-199  (869-042-00178-8) 

•20Ch-499  (869-044-00183-7) 

500-End   (869-044-00184-5) 

47  Parts: 

0-19        (869-042-00181-8) 

20-39 (869-042-00182-6) 

40-69      (869-042-00183-4) 

70-79      (869-042-00184-2) 

80End     (869-042-00185-1) 

48  Chapters: 

1  (Ports  1-51)  (869-042-00186-9) 

1  (Ports  52-99)  (869-042-00187-7) 

•2  (Ports  201-299)  (869-044-00 192-6) 

3-6  (869-042-001 89-3) 

7-14      (869-042-00 190-7) 

■15-28    (869-044-00195-1) 

29-End  (869-044-00196-9) 

49  Parts: 

1-99       ..'. (869-044-00197-7) 

•1100-185 (869-044-00202-7) 

186-199  (869-042-00195-8) 

200-399  (869-042-00196-6) 

400-999 (869-042-00197-4) 

•1000-1199  (869-044-00202-7) 


38.x 
55.x 
52,X 
34,X 
45.x 
45.x 
41,X 
51.x 
55X 
55.x 
44.x 

13.x 
13  X 
14.x 
6X 
4.50 
13X 
950 
13X 
13X 
13.x 
13,X 
22.x 
45  X 
33X 
24.x 

53X 
55  X 
57,X 

45, X 
55.x 


50X 
31.x 
45.x 
55,X 

42.x 
34X 

13.x 

41  X 
24.x 
31.x 

42  X 
36.x 
23X 

54.x 
41  X 
41.x 
54,X 
54,X 

57X 
45X 
53  X 
40X 
52X 
53.x 
38.00 

55X 
26.x 
17.x 
57.x 
58X 
26,X 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


2001 
2X1 
2X1 
2X1 
2001 
2001 
2001 
2X1 
2X1 
2001 
2001 


iJuly 

2  July 

3  July 
^July 
iJuly 
3  July 
iJuly 
3  July 
^July 
J  July 
3  July 

July 
July 
July 
July 


Oct 
Oct 
Oct 


1  1984 

1  1984 

1  1984 

1.  1984 

1  1984 

1.  1984 

1  1984 

1  1984 

1  1984 

1  1984 

1  1984 

1  2001 

1  2X1 

1  2001 

1  2001 

1  2000 

1  2000 

1  2000 


Oct.  1  2000 
Oct  1  2000 

45,X   Oct  1  2000 


Oct  1  2000 

Oct  1  2001 

Oct  1  2000 

Oct  1  2001 

Oct  1  2000 

Oct  1  2000 

Oct  1  2000 

Oct  1  2000 

Oct  1  2001 

Oct  1  2000 

Oct  1  2000 

Oct  1  2001 

Oct  1  2001 

Oct  1  2000 

Oct  1  2000 

Oct  1  2000 

Oct  1  2000 

Oct  1  2000 


Oct 
Oct 
Oct 
Oct 
Oct 


2000 
2000 
2001 
2000 

2000 


Oct,  1.  2001 
Oct.  1  2001 

Oct.  1.  2001 
Oct.  1  2001 
Oct  1  2000 

Oct  1  2000 
Oct  1  2000 
Oct.  1.  2001 
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Title 


Stock  Number 


Price       Revision  Date 


1200-End   (869-042-X  1 99-1) 

50  Parts: 

1-199   (869-O42-X20O-8) 

200-599     (869-042-X201-6) 

600-End    (869-042-X202-4) 

CFR  Index  and  Findings 

Aids       (869-0440004  7 -4; 


21.x 

55X 
35  X 
55.x 

56X 


Oc 


20X 


Oc  ■  20X 
Oct  1  20X 
Oc   1   20X 

jon    ■    2X' 
20X 

200C 
20X 
1997 
1996 


Complete  2000  CFP  set   .1,094X 

Microfictie  CFP  Edition 

Subscription  (moiled  OS  issued)    296  X 

Individual  copies                       2.X 

Complete  set  (one-time  moiling)  247  X 

Complete  set  (one-time  mailing)  264  X 

Because  Title  3  is  an  annual  compilotior  ♦►iis  voiune  ona  al^  p'evioas  .oijr-ies 
should  De  retained  as  a  pefTionent  relerence  source 

'The  July  1  1985  edition  ot  32  CfP  Parts  i-'S?  contains  a  note  omv  tor 
Parts  1-39  inclusive  fo<  the  lull  text  oi  'he  Detense  Acquisitior  feguiation; 
in  Parts  1-39  consult  the  three  CFR  volumes  issued  as  o'  Jui>  '  '9M  conianing 
those  ports 

-'Ttie  July  ■  1985  edition  ol  4!  CFB  Chapters  ■-"X  con'ains  a  ^o'e  ons 
tCK  Chapters  '■  to  49  inclusive  fo*  the  tuii  tex'  ot  procureme"'  'eguio'ions 
in  Chaptefs  i  to  49  consult  the  eiever^  C^P  voturrtes  issued  as  c'"  Juiy  1, 
1984  containing  tnose  chapters 

■=No  ornendments  to  this  volume  we'e  promuiga'ea  ounng  the  pe'ioc  jonuory 
1  200C  through  January  '  2IX!  ^e  CFP  ^oiur'-ie  issued  3<  o'  ja^uorv  ' 
20(X)  should  be  retained 

-No  amendments  lo  this  voiut*  were  promulgated  during  'he  pe'ioc  i^d'i 
!  20CX}  through  Apnl  i  20C!  '>ie  Cff  volume  ;ssuea  as  o'  Apn'  '  200C  s^nouiO 
be  retained 

'Ho  amenaments  to  tnis  volume  were  promuigo'ed  durmc  'he  De''oa  jjly 
1  2000  through  July  '  2(X:  The  C-U  volume  issued  as  oi  Juiv  :  20K  should 
be  re'ained 


Public  Laws 


107th  Congress.  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Feaeh^^ 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  Presiden; 
Legislative  history  references  appear  on  each  law.  Subscription  service  inc  udes  a\<  public  ^aws. 
issued  irregularly  upon  enactment,  for  the  107th  Congress.  1st  Sess  o""  2001 . 

Individual  laws  also  may  be  purchased  from  the  Supennte'^den:  of  Documents, 
US.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Seciioi"  of  the  ^ederai  Register 
for  announcements  of  newly  enacted  laws  or  access  the  orune  database  at 
http;//www.access  gpo  gov/naraOOS.htmi 


Superintenden!  vi  Documents  Subscriptions  Order  Form 


*  6216 


I 

Y  iLlj.  eiiU':  in\  suhv^r.pi.K Hits)  as  follows: 

i 


VIU 


Cherge  your  order. , 

It's  Easy!        .^      

To  fax  your  orders  (2021  512-2250 
Phone  vour  orders  (202)  512-1800 


ubscriptions  to  PIBLIC  L.AWS  Uk  (Mc  lu't.h  Cungres;,.  1st  Session.  2tX)l  for  $225  per  subscnption 

Price  include*;  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  m\  order  is  S 
InternatiDnal  customers  please  add  2 


Comp,i;  .  --r  I<■■^.T,Jl  r.j.-iK- 

_       (Please  type  or  pnnt I 

.■\ddilion,ii  .iJUrt-Ns.  jtlenlion  line 

sucfi  Jl^dre^^ 

CllN    si,ic    /If  .,hJC                                                                               1 

Daytime  phone  ir^iudini:  area  i:(xle 

F\ir^.havc-  .Tder  numhor    .'ptii>r..tl . 

^  K-S   S< » 


NLi}  we  make  your  nufmyaddnss  »>  aiaMr  b>  octirr  malet> ' 


Please  Choose  Method  of  Payment: 

L J   Check  Payable  to  the  Supenntendent  of  Documents 

I I  GPO  Deposit  Account 


I I    VISA        I I  .MasterCard  Account 

TTTT 


YU-U 


"T — r 


J         'CrecJii  ~.i: 


d  expiralion  daiei 


Thank  you  for 
vour  order! 


Aulht";/inc  M£:id!jrc 


Mail  Id    Supenntendent  of  Documents 

PO  Box  371954,  Pittsburgh.  PA  15250-7954 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  domestic: 
Citrus  canker.  591715-59176 

Arts  and  Humanities.  National  Foundation 

See  National  Foundation  on  the  .\ns  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  59253-59254 
Submission  for  OMB  review,  comment  rpquest    59254- 
59255 
Grants  and  cooperative  agreements:  availability,  etc.: 
Sexually  transmitted  diseases,  including  HI\',  and  teen 
pregnancy,  prevention:  integrated,  multi-level 
interventions  to  improve  adolescent  health.  59255- 
59259 

Commerce  Department 

See  Economic  Development  .Administration 

See  Export  .Administration  Bureau 

,Spp  Foreign-Trade  Zones  Board 

.Sep  International  Trade  .Administration 

.Sep  .National  Oceanir  and  .Atmospheru  .Administration 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistrince  eligibility  determination 
petitions; 
Acme  Pad  Corp.  et  al  ,  59233 

Education  Department 

NOTICES 

Grants  and  t  ooperative  agreements:  availability,  etc.: 

Postsecondarv  educatuin — 

National  Resource  Centers  Program  and  Foreign 

Language  and  .Area  Studies  Fellowships  Program 
59237 

Energy  Department 

Sep  Federal  Energv  Regulatorv  Commission 

NOTICES 

Environmental  statements;  availabilitv.  etc.: 

Kentucky  Pioneer  Integrated  gasification  Combined  Cvcle 
Demonstration  Project:  Trapp.  KY.  59237-592.38 
Radioactive  waste: 
Yucca  Mountain,  N\' — 

Supplemental  public  comment  perujd  and  site 
recommendation  consideration;  hearings,  etc.; 
correction.  59238-59239 

Environmental  Protection  Agency 

RULES 

Air  programs: 

State  operating  permits  programs — 

Major  source  definition  change,  59161-5916b 


PROPOSED  RULES 

.Air  quahtv  implementation  plans;  approval  and 
promulgation:  various  States: 
\Vf>st  \  irginia.  59205-59207 
Radioac  tive  waste  disposal: 

Transuranic  radioactive  waste  characterization  program 
documents  for  disposal  at  Waste  Isolation  Pilot 
Plant— 
Hanford  Site.  \V,A,  ')M2()H-tM2i)9 

Savannah  River  Site.  SC.  59207-59208 
NOTICES 

.Aeenr  V  information  collection  activities: 

Prf.piised  collection:  comment  request,  59248-59249 
Reports  and  guidance  documents:  availability,  etc; 
Clean  Air  Act  Nevk^  Source  Review  and  Title  V  Programs; 
source  determinations  for  combined  heat  and  power 
facilities.  59249 

Export  Administration  Sureau 

NOTICES 

Meetings: 
Materials  Processing  Equipment  Technical  Advisor\' 

Committee.  59234 

Federal  Aviation  Administration 

RULES 

(Hass  II  ,iirspa(  <•    541  .-Ifi 

PROPOSED  RULES 

.Aifw orlhiness  direc  tues: 

Boeing,  59180-59188 

Pilatus  Britten-Norman  Ltd..  59178-59180 
NOTICES 
.Aeronautical  land-usp  assurance;  waivers: 

Greater  Kankakee  .Airport.  IL.  59297-59298 
-Airport  noise  compatibilitv  program: 

.Noise  exposure  maps — 

Orlando  International  .Airport,  FL,  59299-59300 
RenoTahoe  International  .Airport,  NV.  59298-59299 
Mt'ttmgs 

.A\  lation  Rtilemakinc  .Advisory  Committee,  59301 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  frequency  devices: 

Biennial  re\-iew  and  update  of  rules    "920^-59219 
NOTICES 
Cdmmon  carrier  spr\i(es: 

In-region  interL.AT.A  services — 
SBC  Communications  et  al.;  application  to  provide 
service  ;n  .Arkansas  ami  Nfissouri  granted.  5924'4- 
59252 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance  program: 

Flood  maps;  future-conditions  flood  hazard  information. 

59166-591-1 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hvdroelettru  applications.  59244-59247 
Apphc  ations.  hearings,  determinations,  etc.: 
Cedar  Brakes  III.  L.L.C.,  59239 
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Colorado  Interstate  Gas  Co..  59239 

Consolidated  Edison  Co.  of  New  York,  Inc..  59239-59240 

Eagle  Point  Cogeneration  Partnership,  59240 

International  Transmission  Co.  et  al..  59240 

Mirant  Delta.  LLC.  et  al  ,  59240 

Power  Authority  of  .State  of  New  York.  59240-59241 

Public  utility  market-based  rate  authorizations;  terms  and 

conditions  investigation.  59241  39241-59243 
Southern  LNG  Inc.  59243 
Transcontinental  Gas  Pipe  Line  Corp.,  59243-59244 

Federal  Highway  Administration 

PROPOSED  RULES 

Transportation  Equitv  AiA  for  21st  Century; 
implementation: 
Planning  and  research  program  administration,  59188- 
59201 

Federal  Reserve  System 

PROPOSED  RULES 

Risk-based  capital: 

Supplementary  capital  elements  (tier  2  capital);  deferred 
tax  assets '(Regulations  H  and  Y],  59176-59178 
NOTICES 
Banks  and  bank  holding  coinp.inies; 

Formations,  acquisitions,  and  mergers,  59252 
Meetings;  Sunshine  .\c\.  59252-59253 

Food  and  Drug  Administration 

RULES 

Human  drugs,  animal  drugs,  binlogu  al  products,  and 

devices;  foreign  establishments  registration  and  listing, 
59138-59161 

Foreign-Trade  Zones  Board    • 

NOTICES 

Applications,  hearings,  dftfrmmations,  etc.: 
Indiana 
Tovota  Motor  Manufacturing.  Indiana    Inc.;  motor 
vehicle  manufacturing  plant,  542^4 
Louisiana 

Conoco,  Inc.;  oil  refinery ,  59234-59235 
New  York,  59235 
Tennessee 

Komatsu  America  International  Co.;  construction 
equipment  manufacturing  facilities.  59235 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Intermountain  Region.  59230-59231 
Meetings: 

Southwest  Idaho  Resource  Advisory  Committee,  59231- 

59232 
Southwest  Oregon  Province  Interagency  Executive 

Committee  Advisory  Committee.  59232 
Willamette  Provincial  Advisorv-  Committee,  59232 
Reports  and  guidance  documents;  availability,  etc.: 

Eastern  Region;  Regional  Guide  withdrawn.  59232-59233 
Intermountain  Region,  Regional  (Juide  withdrawn  and 
select  decisions  transferred  to  specific  Forest  Plans. 
59232 

Gienerai  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Robert  F  Kennedy  [ustice  Department  Building 

redesignated  from  Main  lustice  Department  Building, 
59253 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

Immigration  and  Naturalization  Service 

NOTICES 

.-\genc:v  information  collection  activities: 

Proposed  collection;  comment  request,  59261 
Submission  for  OMB  review;  comment  request,  59262- 
59265 

Indian  Affairs  Bureau 

NOTICES 

Meetings: 

Indian  trust  asset  management;  tribal  consultation, 
59259-59260 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  59259 

Indian  Trust  Transition  Office 

NOTICES 

Meetings: 

Indian  trust  asset  management;  tribal  consultation. 
59259-59260 

Interior  Department 

Sep  Indian  Affairs  Bureau 
See  Indian  Trust  Transition  Office 
See  Land  Management  Bureau 
See  Special  Trustee  for  American  Indians  Office 
See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Indian  trust  asset  management;  tribal  consultation. 
59259-59260 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

In-shell  roasted  pistachios  from — 
Iran. '59235-59236 

Justice  Department 

See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  59260-59261 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc: 
Wyoming;  correction,  59260 

National  Aeronautics  arnl  Space  Administration 

RULES 

Conduct  standards,  59136-59138 

Supplemental  standards  of  ethical  conduct  for  agency  . 

employees,  59135-59136 
notices' 
Meetings: 

Advisorv  Council.  59265-59266 
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National  Archives  and  Records  Administration 

NOTICES 
Meetings: 

Records  of  Congress  Advisory  Committee,  59266 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Humanities  Panel,  59266 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  rnnser\ation  and  mandgeiTjent: 

West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  mackerel,  59173-59174 
International  fisheries  regulations: 
Fraser  Rner  sockeve  and  pink  salmon;  inseason  orders, 
59171-59173 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  and  Gulf  of  Alaska 

groundfish,  59228-59229 
Bering  Sea  and  Aleutian  Islands  gruundfish,  etc, 
59225-59228 
Caribbean.  Gulf,  and  South  .Atlantic  fisheries- 
South  Atlantic  golden  crab.  59221-59225 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Olympic  Coast  National  Marine  Sanctuary  Advisory 
Council,  59236 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  dvailabilitv,  etc.: 
Florida  Power  &  Light  Co.,  59266-59267 
\'eterans  .Affairs  Department,  Nebraska-Western  Iowa 
Health  Care  System,  59267-59269 

.Meetings:  Sunshine  .Act,  59270 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  59265 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Loading,  unloading,  and  storage,  59220 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc..  59301-59303 
Exemption  applications  delayed:  list,  59303-59304 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Integrity  Life  Insurance  Co   et  al  .  59270-59273 
Joint  industry  plan: 

National  Association  of  Securities  Dealers.  Inc.,  et  al,, 
59273-59277 


Meetings,  Sunshine  Act.  59278 

Self-regulator>-  organizations;  proposed  rule  changes: 
-American  Stock  Exchange  LLC.  59278-59280 
Pacific  Exchange.  Inc..  59280-59282 
Philadelphia  Stock  Exchange.  Inc.,  59282-59294 
Public  utility  holding  company  Tilings,  59294 

Sentencing  Commission,  United  States 

See  United  Stales  Sentencing  Commission 

Social  Security  Administration 

PROPOSED  RULES 
Social  security  benefits; 

Hematological  disorders  and  malignant  neoplastic 

diseases;  medical  criteria  evaluation.  59305-59328 

Special  Trustee  for  American  Indians  Office 

NOTICES 

.Meetings: 

Indian  trust  asset  management;  tribal  consultation. 
59259-59260 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  ana  abandoned  mine  land  reclamation 
plan  submissions: 
Illinois.  59201-59205 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  notice  of  intent: 
Cu.mberland  City-Clarksyille-Nashville,  TN;  500-kV 
transmission  line.  59296-59297 
Meetings;  Sunshine  Act.  59297 

Transportation  Department 

See  Federal  .Aviation  .Administration 
See  Federal  Highway  .Administration 
See  Research  and  Special  Programs  Administration 

Treasury  Department 

NOTICES 

I'niting  and  Strengthening  .America  bv  Providing 

.Appropriate  Tools  Required  to  Intercept  and  Obstruct 
Terrorism  .Act  of  2001:  implementation; 
Anti-money  laundering  provisions  regarding  foreign 
banking  institutions  correspondent  accounts: 
compliance  requirements;  interim  cuidance.  59341- 
59351 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts.  59295-59296.  59329-59340 

Veterans  Affairs  Department 

NOTICES 

Poverty  threshold  {2000):  weighted  a\iTage.  59304 


Separate  Parts  in  This  issue 

Part  II 

Social  Security  .Administration,  59305-59328 

Part  III 

United  States  Sentencing  Commission.  59329-59340 


VI 
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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabilify  and  iegai  e«ect  most  of  vvhich 
are  Keyed  to  and  codified  m  the  Code  of 
Federal  Regulations   whict"  ,s  published  under 
50  titles  pursuant  tc  44  u  S  C    ^5-^0 

The  Code  of  Federal  Regulations  s  sold  by 
the  Supenntendent  of  Documents   Pnces  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

5  CFR  Part  6901 

RINs  2700-AC45.  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  National 
Aeronautics  and  Space  Administration 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule;  amendment. 


summary:  NASA,  with  the  concurrence 

of  the  Office  of  Government  Ethics 
(OGE).  is  amending  its  supplemental 
standards  of  ethical  conduct  to  remove 
the  designations  of  officials  authorized 
to  perform  ethics-related  hanctions   In  a 
separate  rulemaking,  NASA  is  adding 
revised  designations  to  its  14  CFR  part 
1207  conduct  regulations 

EFFECTIVE  DATE:  November  27.  2001 
ADDRESSES:  Code  GG   NASA 
Headquarters,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  P.  Rafferty.  Senior  Ethics 
Attorney.  NASA  Headquarters,  (2021 
358-2028 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  2635.105  of  3  CFR  authorizes 
executive  branch  agencies,  with  the 
concurrence  of  OGE.  to  publish 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  In  1994.  NASA,  with  OGEs 
concurrence,  established  supplemental 
standards  of  ethical  conduct  for  NASA 
employees.  See  59  FR  49335-49338 
(Sept.  28.  1994).  as  codified  at  5  CFR 
part  6901   At  the  same  time.  NASA 
repealed  much  of  its  preexisting 
Standards  of  Conduct  regulation  at  14 
CFR  part  1207.  and  limited  its  coverage 
to  conflict  of  interest  waiver  procedures 
under  18  US  C  208  and  post- 


emplovment  procedures  under  18 

U.S.C.  207(j)(5). 

NASA,  with  OGEs  concurrence,  now 
amends  its  supplemental  standards  of 
conduct  bv  removing  (and  reserving) 
§6901,102,  which  contains  the 
designations  of  NASA  officials 
authorized  to  make  ethics-related 
determinations.  These  internal  NASA 
designations  are  better  covered  in 
NASA's  conduct  regulations  at  14  CFR 
part  1207  Bv  separafp  publication  m  thp 
Federal  Register   N.\s.\  ,s  >^uint; 
amended  designatii  n-  ,it  ni-w 
«>  120".  103  of  14  CFR.  Moreover.  :n  this 
nilp.TiciiMni:  N.ASA  is  correcting  a 
miscitation  in  the  authorit\  (itatio.n  nf 
the  supplemental  standard- 

II.  Matters  of  Regulatory  Procedure 

An.Tiinistnitnr-  Procedure  Act 

Pur'-uan!  to  5  U,S,C.  553(a)(2).  (b),  and 
(d).  NASA  has  determined  that  good 
cause  exists  for  waiving  the  regular 
notice  of  proposed  rulemaking. 
opportunity  for  public  comment.^  and 
30-dav  delayed  effectne  date  for  this 
final  Tulf  amendment   This  action  is 
being  taken  because  :t  is  in  the  publu 
interest  that  this  rule,  which  concern.^ 
matters  of  agency  management, 
personnel,  organization,  practice  ann 
procedure,  be  effertive  on  the  date  of 
publication 

Smali  Entitir-s 

Tnder  the  Retiuldiorv  Fi»-x;bili;\'  Act 
(5  U.S  C,  601-H12).  NASA  has 
considered  whether  this  rule  would 
ha\e  a  significant  economic  impact  on 
a  substantial  number  of  small  entitle'; 
The  term  "small  entities'  comprises 
small  businesses,  ncit-for-prnfit 
organizations  that  are  mdependenth 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  lunsdictions  with 
populations  of  less  than  50.000 
Pursuant  to  5  r  S  C  605fb:,  .N.^SA 
certifies  that  thi^  rule  vvil!  not  have  a 
significant  economic  impact  on  n 
substantial  number  of  small  entities 
because  the  rule  only  affects  the 
operations  of  .N.'AS.A  and  its  emplf)\e..<. 
Accordingly,  no  regulatory  ne\ihilit\ 
anahsi'^  is  required 

Executive  i)rder  1286b  Deternvnation 

This  rule  is  not  a    significant 
regulaton,-  action"  under  section  .nf  "f 
Executive  Order  12866.  Regulator\- 
Planning  and  Review,  is  not  subiect  to 
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review  under  section  3(d)  of  that  Order 
because  it  is  limited  to  NASA's 
organization,  management  and/or 
personnel  matters,  and  does  not  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520). 

Federalism 

A  riiit  has  implications  for  federalism 
under  Exp!  utive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  NASA  has 
analyzed  this  rule  under  that  Order  and 
has  determined  that  it  does  not  have 
impiK  aliens  for  federalism. 


I'ntuna'-'C  Miinc^:!^-'^  F' 


Art 


Title  li  ,  it  the  Cnfunded  Mandnt<-< 
Reform  .A(  !  of  ]t)45    ..CSC     1=.n- 
15  <8.;  requirt'^  Fedrrdl  auent  les  to  assess 
the  effects  of  their  di'-i  r»t!,oncir\ 
regulatory  nction^    \.AS,-\  ha^ 
determined  that  \hf  rui'   wo;  n.ot  result 
m  •'xpenditure'-  b\  .stair   locd,    or  tnOrt, 
gtjvernments  or  ti\  the  private  ■^ettor  of 
SlOO  miilion  or  mo,'-»   Tfie  riiio  affei  t< 
only  the  internal  oreanization  of  N.ASA 
Accordinglv    N.AS.A  has  not  prepared  a 
budgetary  impact  statement  or 
specificalh  addressed  rf^guiatorv 
alternatives 

List  of  Subjects  in  5  CFR  Part  6901 

(".(inflict  ni  interests   Et.^iOdi  ronnuct. 
Government  employees.  Organization 
■  and  functions  (Government  agencies). 

Dated:  November  5.  2001 
Daniel  S   Croldin 

Administrator,  \ational  Aeronautics  and 
Space  Administration. 

.Approved:  November  9,  2001. 
Ann  1    C  omstfx  k. 
Director.  Office  of  Government  Ethics 

For  the  reasons  discussed  in  the 
preamble,  N.AS.A   with  the  (.oncurrence 
'if  OGE.  amends  5  CFR  part  6901  as 

follows: 
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PART  6901— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  NATIONAL 
AERONAUTICS  AND  SPACE 
ADMINISTRATION 

1.  The  authority  citation  for  part  6901 
is  revised  to  road  as  follows: 

Authority:  5  U.S.C.  7301.  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  42 
use.  2473(c)(1);  E.O.  12674,  54  FR  151.59, 
3  CFR.  1989  Comp..  p.  215,  as  modified  by 
E.O.  12731,  55  FR  42547.  3  CFR.  1990  Comp., 
p.  306;  5  CFR  2635.105,  2635.403(a). 
2635  802(a),  2635.803 

§  6901 . 1 02     [Removed  and  Reserved] 

2.  Section  §6901.102  is  removed  and 
reserved. 

(FR  Doi    01-29424  Filed  11-26-01;  8:45  am) 

BILLING  CODE  751 0-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-13] 

Amendment  of  Class  E  Airspace; 
Dayton,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOt. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 

airspace  at  Dayton,  TN.  A  Glohal 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP). 
helicopter  point  in  space  approach,  has 
been  developed  for  Bradley  Memorial 
Hospital,  Cleveland.  TN   As  a  result, 
additional  controlled  airspace  e.xtending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  This  action  amends  the  Class 
E5  airspace  for  Dayton,  TN.  to  the  south 
in  order  to  include  the  point  in  space 
approach  serving  Bradley  Memorial 
Hospital 

EFFECTIVE  DATE:  0901  UTC.  February  21, 

2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R  Cochran.  Manager.  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P  O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404) 305-5627 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  12,  2001,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  Davton.  TN,  (66  FR  52076).  This 


action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  the 
Bradley  Memorial  HospitaL 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9},  dated  August  31,  2001. 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
wore  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Dayton,  TN,  for  the  Bradley  Memorial 
Hospital. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

.     In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective 
September  16,  2001.  is  amended  as 
follows; 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  I  'pivard  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth. 


.\SO  TN  E5     Daylon,  TN  [Revisedl 

Davton.  Mark  .Vnlon  .Mrport,  TN 

(Lat.  35'29'10"N,  long.  84'55'52'AV) 
Hardwick  Field  Airport(Lat.  SS^lS'iaTM. 

long.  84  49'57"\V) 
Bledsoe  County  Hospital,  Pikeville,  TN 
Point  in  Space  Coordinates 

(Lat.  35=37'34"N.  long.  85=10'38'^) 
Bradley  Memorial  Hospital,  Cleveland,  TN 
Point  in  Space  Coordinates 

(Lat.  35°10'45"N,  long.  84°52'56"W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  12.5- 
mile  radius  of  Mark  .Anton  .Airport,  and  that 
airspace  within  a  B. 5-mile  radius  of 
Hardwick  Field  .Airport,  and  that  airspace 
within  a  6-mile  radius  of  the  point  in  space 
(lat.  35=37'34"N.  long.  85=10'38"W)serving 
Bledsoe  County  Hospital,  Pikeville,  TN,  and 
that  airspace  within  a  6-mile  radius  of  the 
point  in  space  (lat   35"10'52"N.  long. 
84'52'56"\V)  serving  Bradley  Memorial 
Hospital  Cleveland.  TN;  excluding  that 
airspace  within  the  .Athens,  TN,  Class  E 
airspace  area. 


Issued  in  College  Park,  Georgia,  on 
November  16,  2001. 
Wade  T.  Carpenter, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region 
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BILUNG  C00€  4910-1>4M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1207 
RIN  2700-AC37 

Standards  of  Conduct 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule;  amendment. 

SUMMARY:  NASA  is  amending  its 
standards  of  conduct  regulations.  These 
amendments;  change  the  procedure  for 
NASA  employees  requesting  waivers  of 
the  conflict  of  interests  statute  at  18 
U.S.C.  208  to  reflect  organizational 
changes;  repeal  the  general  conflict  of 
interests  waivers  at  14  CFR  1207.102(b); 
and  revise  the  designations  of  officials 
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authorized  to  perform  ethics-related 
functions  and  move  those  designations 
from  5  CFR  part  6901  to  14  CFR  part 
1207. Subpart  A. 

EFFECTIVE  DATE:  November  27,  2001. 
ADDRESSES:  Code  GG.  NASA 
Headquarters,  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  P.  Rafferty.  Senior  Ethics 

Attornev,  NASA  Headquarters,  (202) 

358-2028. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  2635.105  of  5  CFR  audiorizes 
executive  agencies,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE).  to  publish 
supplemental  regulations  necessan-  to 
implement  their  respective  ethics 
programs.  On  September  28,  1994, 
.NASA,  with  OGE's  concurrence, 
published  in  the  Federal  Register  a  final 
rule  establishing  supplemental 
standards  of  ethical  conduct  for  NASA 
employees  (59  FR  49335-49338).  In 
addition,  on  that  date.  NASA 
redesignated  its  preexisting  Standards  of 
Conduct  regulations  at  14  CFR  part 
1207.  and  limited  the  coverage  of  the 
latter  part  to  confiict  of  interests  waivers 
under  18  U.S.C.  208  and  post- 
emplovment  procedures  under  18 
U.S.C.'207(j)(5). 

By  separate  publication  in  the  Federal 
Register.  \.\S.A  is  deleting  the 
designations  of  officials  authorized  to 
make  ethics-related  determinations  from 
5  CFR  6901.102.  Designations  of  NASA 
officials  authorized  to  make  ethics- 
related  determinations  are  being 
published  in  amended  form  at  14  CFR 
1207.103  as  part  of  NASA's  conduct 
regulations  The  amendments  include 
the  Associate  Deputv  .Administrator  and 
the  Chief  of  Staff  among  those  delegated 
authority  to  make  ethics-related 
determinations  under  5  CFR  part  2635 
as  to  NASA  Headquarters  emplovees 
and  for  matters  affecting  employees 
Agencywide. 

The  procedures  for  requesting  conflict 
of  interests  waivers  under  18  U.S.C.  208 
are  being  revised  to  reflect 
organizational  changes  to  clarify  the 
officials  with  approving  auihoritv  for 
various  classes  of  .NAS.A  emplovees 
Specifically  the  amended  regulation 
reserves  to  the  .administrator  approval 
authority  for  waivers  requested  bv  key 
officials,  including  members  of  the 
Senior  Exec  utive  Service,  other 
positions  classified  above  the  GS-15 
level  (or  otherwise  requiring  the  filing  of 
Public  Financial  Disclosure  Reports), 
astronauts,  and  other  specified  sensitive 
positions.  For  other  emplovees,  the 


approval  authority  is  established  as  the 
appropriate  Center  Director  or.  for 
Headquarters  employees,  the  Associate 
Administrator  for  Headquarters 
Operations.  Moreover,  in  1-ght  of  the 
Governmentwide  conflict  of  interests 
exemptions  at  subpart  B  of  5  CFR  part 
2640.  .N.ASA  is  deleting  its  superseded 
exemptions  at  14  CFR  1207.102(b). 
Finally,  in  this  rulemaking  NASA  is 
correcting  a  miscitation  in  the  authoritv 
citation  for  this  part  1207 

II.  .Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(a)(2),  (b),  and 
(d),  N.^SA  has  determined  that  good 
cause  exists  for  waiving  the  regular 
notice  of  proposed  rulemaking. 
opportunity  for  public  comments,  and 
30-day  delayed  effective  date  for  this 
final  rule  amendment  This  action  is 
being  taken  because  it  is  in  the  public 
interest  that  this  rule,  which  concerns 
matters  of  agency  management, 
personnel,  organization,  practice,  and 
procedure,  and  which  sets  forth  the 
procedure  by  which  certain  restrictions 
on  NASA  employees  may  be  relieved, 
be  effective  on  the  date  of  publication. 

Small  Entities 

Under  the  Regulatorv  Flexibilitv  Act 
(5U.S.C.  601-612),  NASA  has 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  juri.sdictions  with 
populations  of  less  than  50.000. 
Pursuant  to  5  U.S.C.  605(b),  NASA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  only  affects  the 
operations  of  NASA  and  its  employees. 
Accordingly,  no  regulatory  flexibilitv 
analysis  is  required. 

Executive  Order  12866  Determination 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulaton- 
Planning  and  Review,  is  not  subject  to 
review  under  section  3(d)  of  that  Order 
because  it  is  limited  to  NASA's 
organization,  management  and/or 
personnel  matters,  and  does  not  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  NASA  has 
analyzed  this  rule  under  that  Order  and 
has  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  requires  Federal  agencies  to  assess 
the  effects  of  their  discretionarv 
regulatory  actions.  NASA  has 
determined  that  the  rule  will  not  result 
in  expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
Si 00  million  or  more.  The  rule  affects 
only  the  internal  organization  of  NASA. 
Accordingly.  NASA  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  regulatory 
alternatives. 

List  of  Subjects  in  14  CFR  Part  1207 

Administrative  practice  and 
procedure.  .Authority  delegations 
(Government  agencies),  Confiict  of 
interests.  Ethical  conduct.  Organization 
and  functions  (Government  agencies). 

Dated:  November  5.  2001. 
Daniel  S.  Goldin. 

Administrator,  Sational  Aeronautics  and 
Space  Administration. 

For  the  reasons  set  out  in  the 

preamble.  NASA  amends  14  CFR  part 
1207.  subpart  A.  as  follows- 

PART  1207— STANDARDS  OF 
CONDUCT 

Subpart  A — General  Provisions 

1.  The  authority  citation  for  part  1207 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  7301;  18  U.S.C.  207- 
208;  42  U.S.C.  2473(c)(1);  5  CFR  2635.102(b): 
5  CFR  part  2637;  5  CFR  part  2640. 

2  Revise  §  1207.102  to  read  as 

follows: 

§  1207.102     Waiver  of  prohibition  in  18 
U.S.C.  208 

(a)  Prohibition.  Employees  are 
prohibited  by  criminal  statute,  18  U.S.C. 
208(a),  from  participating  personallv 
and  substantiaiiv  in  an  official  capacifv 
in  any  particular  matter  in  which,  to 
their  knowledge,  they,  or  any  person 
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whose  interests  are  imputed  to  them 
under  the  statute,  have  d  financial 
interest,  if  the  particular  matter  will 
have  a  direct  and  predictable  effect  on 
that  interest. 

(h)  Spprifif  waiver  available.  A  NASA 
emplo\ee  may  request  a  waiver  of  this 
prohibition.  NASA  may  grant  a  specific 
waiver  of  the  prohibition  only  if  the 
Agencv  determines  that  the  employee's 
finanrial  interest  is  not  so  substantial  as 
to  be  deemed  likely  to  affect  the 
integntv  of  the  employee's  services.  The 
waiver  must  be  obtained  before  the 
emplovee  participates  in  the  matter, 

(c)  Officials  authorized  to  make 
H-aiver  determinations.  (1)  For  the 
emplovees  listed  below,  waivers  must 
be  approved  h\  the  Administrator  or 
Deputv  Administrator.  No  further 
delegation  is  authorized. 

(i)  Emplovees  who  are  required  by  5 
CFR  Jh.J4  202  to  file  Public  Financial 
Disclosure  Reports; 

(ii)  Emplovefis  who  are  appointed 
under  authority  of  section  203(c)(2) 
("NASA  Excepted  Positions")  or  section 
203(c)(10)  ("Alien  Scientists")  of  the 
National  Aeronautics  and  Space  Act  of 
1958.  as  amended  (42  U.S.C.  2473(c)(2) 
and  2473(c)(101): 

(iii)  .Astronauts  and  astronaut 
candidates; 

(iv)  Chief  Counsel;  and 

(v)  Procurement  Officers. 

(2)  For  all  other  Headquarters 
emplovees.  the  Associate  Administrator 
for  Headquarters  Operations  may 
approve  waivers  of  18  U.S.C.  208.  This 
authority  mav  not  be  redelegated. 

(3)  For  all  other  f  ienter  employees,  the 
Center  Director  or  Deputy  Center 
Director  may  approve  waivers  of  18 
U.S.C.  208  this  authority  may  not  be 
redelegated. 

(d)  Procedures  for  specific  waiver.  The 
employee's  request  fr)r  a  waiver  must  be 
in  writing  The  request  must  describe 
the  particular  matter  involved,  the 
relevant  duties  of  the  employee,  and  the 
exact  nature  and  amount  of  the 
disqualifying  financial  interest. 

(1)  Headquarters  employees,  (i)  Those 
Headquarters  emplovees  described  in 
paragraph  1(  )(1 !  of  this  section  must 
submit  their  requests  to  the  Official-in- 
Charge  of  the  Headquarters  office  in 
which  thev  are  emploved  and  to  the 
General  Counsel  for  conc:urTence.  The 
Official-in-Charge  will  then  submit  the 
request  to  the  .Administrator  with 
re(  ommendations  on  the  proposed 
waiver 

(ii)  Other  Headquarters  employees 
must  submit  their  requests  to  the 
Associate  Ceneral  C^ounsel  (General)  for 
concurrence,  and  to  the  Associate 
Administrator  for  Headquarters 
Operations  for  approval. 


[Zj  Center  employees,  (i)  Those  Center 
employees  described  in  paragraph  (c)(1) 
of  this  section  must  submit  their 
requests  to  the  Center  Chief  Counsel  for 
concurrence  and  then  to  the  Director  of 
the  Center  where  they  are  employed. 
The  Center  Director  will  provide  the 
request,  with  recommendations,  to  the 
appropriate  Enterprise  Associate 
Administrator  and  to  the  General 
Counsel  for  review  and  submission  to 
the  Administrator. 

(ii)  Other  Center  employees  must 
submit  their  requests  to  the  Center  Chief 
Counsel  for  concurrence,  and  then  to 
their  Center  Director  or  Deputy  Center 
Director  for  approval. 

(3)  Copies  of^ approved  waivers  must 
be  forwarded  to  the  Associate 
Administrator  for  Human  Resources  and 
Education,  the  General  Counsel,  and  the 
Office  of  Government  Ethics. 

(e)  Cross-references.  For  regulations 
concerning  general  waiver  guidance  and 
exemptions  under  18  U.S.C.  208,  see  5 
CFR  part  2640. 

3.  Add  §  1207.103  to  subpart  A  to  read 
as  follows; 

§1207.103    Designations  of  responsible 
officials. 

(a)  Designated  Agency  Ethics  Official. 
The  General  Counsel  of  NASA  is  the 
Designated  Agency  Ethics  Official  and  is 
delegated  the  authority  to  coordinate 
and  manage  NASA's  ethics  program  as 
set  forth  in  5  CFR  2638.203. 

(b)  Alternate  Designated  Agency 
Ethics  Official.  The  Associate  General 
Counsel  (General)  is  the  Alternate 
Designated  Agency  Ethics  Official. 

(c)  Deputy  Ethics  Officials.  The 
following  officials  are  designated  as 
Deputy  Ethics  Officials: 

(1)  the  Deputy  General  Counsel: 

(2)  The  Associate  General  Counsel 
(General); 

(3)  The  Senior  Ethics  Attorney 
assigned  to  the  Associate  General 
Counsel  (General);  and 

(4)  The  Chief  Counsel  at  each  NASA 
Center  and  Component  Facility. 

(d)  Agency  Designee.  As  used  in  5 
CFR  part  2635,  the  term  "Agency 
Designee"  refers  to  the  following: 

(1)  For  employees  at  NASA 
Headquarters,  or  for  matters  affecting 
employees  Agencywide,  the  Associate 
Deputy  Administrator,  the  Designated 
Agency  Ethics  Official,  the  Alternate 
Designated  Agency  Ethics  Official,  or 
the  Chief  of  Staff;  and 

(2)  For  Center  employees,  the  Center 
Director,  who  mav  delegate  specific 
responsibilities  of  the  Agency  Designee 
to  the  Center  Chief  Counsel  or  to 
another  official  who  reports  directly  to 
the  Center  Director. 

(e)  Cross-references.  For  regulations 
on  the  appointment,  responsibilities, 


and  authority  of  the  Designated  Agency 
Ethics  Official.  Alternate  Designated 
.•\gencv  Ethics  Official,  and  Deputv 
Ethics'Officials,  see  5  CFR  part  2638. 
For  the  responsibilities  of  the  Agency 
Designee,  see  5  CFR  part  2635. 

IFR  Dot .  01-2')42.T  Filed  11-26-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  207,  607.  and  807 
[DocKetNo.  98N-1215) 
RIN0910-AB21 

Foreign  Establishtnent  Registration 
and  Listing 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  amend  its  regulations  pertaining 
to  the  registration  of  foreign 
establishments  and  the  listing  of  human 
drugs,  animal  drugs,  biological 
products,  and  devices.  The  final  rule 
requires  foreign  establishments  whose 
products  are  imported  or  offered  for 
import  into  the  United  States  to  register 
with  FDA  and  to  identifv'  a  United 
States  agent.  The  final  rule  implements 
section  41 7  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  as  it  pertains  to  foreign 
establishment  registration. 
DATES:  This  rule  is  effective  February 
11.2002. 

Compliance  date:  FDA  will  begin 
enforcing  the  requirements  in  21  CFR 
part  207  on  May  28,  2002.  and  in  21 
CFR  part  807  on  April  26.  2002. 
ADDRESSES:  Submit  written  or  electronic 
comments  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852   Submit 
electronic  comments  to  http:// 
www. fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  L.  Chao.  Office  of  Policy, 
Planning,  and  Legislation  (HF-23).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

In  the  Federal  Register  of  May  14, 
1999  (64  FR  26330).  FDA  published  a 
proposed  rule  to  implement  section  417 
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of  FDAMA  (Public  Law  105-115). 
Section  417  of  FDAMA  amended 
section  510(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360(i))  to  require,  in  part,  that: 

(1)  .'\ny  establishment  within  any  foreign 
country  engaged  in  the  manufacture, 
preparation,  propagation,  compounding,  or 
processing  of  a  drug  or  a  device  that  is 
imported  or  offered  for  import  into  the 
United  States  shall  register  with  the  Secretarv' 
the  name  and  place  of  business  of  the 
establishment  and  the  name  of  the  United 
States  agent  for  the  establishment. 

(2)  The  establishment  shall  also  provide 
the  information  required  bv  subsection  (j). 
(Section  510(1)  of  the  act  pertains  to 
product  listing.) 

Generally  speaking,  before  FDAMA's 
enactment,  foreign  establishments 
could,  but  were  not  required  to,  register 
with  FDA  FDA.  through  its  regulations, 
did  require  foreign  establishments  to  list 
their  products  regardless  of  whether  the 
foreign  establishment  was  registered 
(see,  e.g..  former  section  510(i)  of  the 
act,  21  CFR  207.40(a),  38  FR  6257.  6258 
through  6259,  and  6262  through  6263 
(March  7.  1973)  (final  rule 
implementing  the  Drug  Listing  Act  of 
1972))  This  difference  in  registration 
and  listing  requirements  confused  some 
foreign  establishments  and  led  some  to 
not  comply  with  the  listing  requirement. 
Additinnaily.  the  lark  of  registration 
information  on  foreign  establishments 
sometimes  made  it  difficult  to 
determine  the  sourr  e  of  specific 
imported  products,  particularly 
products  that  were  impure,  counterfeit 
products,  or  products  whose  safety  or 
efficacy  had  not  been  established. 

FDAM.'\  changed  this  situation  bv 
requiring  all  foreign  establishments 
engaged  in  the  manufaqture, 
preparation,  propagation,  compounding. 
or  processing  of  a  drug  or  a  device  that 
is  imported  or  offered  for  import  into 
the  United  States  to  register.  It  also 
emphasized  that  foreign  establishments 
must  list  their  products  and  required, 
for  the  first  time,  foreign  establishments 
to  identif>-  a  United  States  agent. 

Consequently,  the  proposed  rule 
sought  to  amend  the  establishment 
regi.stration  and  listing  regulations  in 
part  207  (21  CFR  part  207)  (human  and 
animal  drugs  and  biologies),  part  607 
(21  CFR  part  6071  (human  blood  and 
blood  products),  and  part  807  (21  CFR 
part  807)  (human  devices).  In  general, 
the  proposal  removed  the  distinctions 
between  domestic  and  foreign 
establishments  where  appropriate, 
required  foreign  establishments  to 
identify  a  United  States  agent,  and 
described  some  of  the  United  States 
agents  duties. 

The  proposal  also  made  minor 
technical  amendments,  such  as 


updating  addresses  of  FDA  offices  and 
the  names  of  marketing  applications,  to 
be  consistent  with  current  FDA 
practices. 

The  comment  period  for  the  proposed 
rule  was  originally  scheduled  to  end  on 
July  28,  1999.  On  July  23.  1999.  the 
Government  of  Canada  requested  that 
FDA  extend  the  comment  period  for  60 
days,  stating  that  the  proposed 
requirements  could  present  significant 
cost  and  compliance  burdens  on  small 
and  medium-sized  Canadian 
establishments.  The  Government  of 
Canada  requested  the  extension  so  that 
it  could:  (1)  Ensure  that  affected 
Canadian  establishments  were  aware  of 
the  proposed  rule,  and  (2)  prepare 
informed  comments.  The  request 
arrived  too  late  for  FDA  to  announce  an 
extension  of  the  comment  period,  so 
FD.^  published  a  document  in  the 
Federal  Register  of  August  9,  1999  (64 
FR  431 14),  reopening  the  comment 
period  from  August  9,  1999,  to  October 
8,  1999. 

II.  Comments  on  the  Proposed  Rule 

FDA  received  over  35  comments  on 
the  proposed  rule.  Domestic  and  foreign 
establishments,  particularly  Canadian 
establishments,  submitted  most 
comments,  although  the  Government  of 
Canada,  the  trade  agency  for  the 
Government  of  Ontario.  C>anada. 
Canadian  and  American  trade 
associations,  law  firms,  and  FDA 
employees  also  submitted  comments. 

To  make  it  easier  to  identify- 
comments  and  FDA's  responses  to  the 
comments,  the  word  Comment  in 
parenthesis,  will  appear  before  the 
description  of  the  comment,  and  the 
word  Response  in  parenthesis,  will 
appear  before  FDA's  response.  FDA  has 
also  numbered  each  comment  to  make 
it  easier  to  identif\'  a  particular 
comment.  The  number  assigned  to  each 
comment  is  purely  for  organizational 
purposes  and  does  not  signify  the 
comment's  value  or  importance  or  the 
order  in  which  it  was  submitted. 

A.  General  Comments 

Several  comments  addressed  general 
issues  that  were  not  directed  to  any 
particular  codified  provision. 

(Comment  l)  Two  comments 
expressed  general  support  for  the  rule. 
One  comment  said  that  the  rule  brings 
a"  desired  level  of  consistency  in 
requirements  for  both  domestic  and 
international  manufacturing  activities" 
and  will  enable  FDA  to  identif\-  and 
locate  firms  and  products  made  abroad, 
thus  enhancing  public  health  and  safety. 

In  contrast,  one  comment,  submitted 
by  a  law  firm  in  the  United  States, 
asserted  that  FD.^  should  not  require 


foreign  establishments  to  register  if  their 
products  are  not  commercially 
distributed  in  the  United  States.  As  an 
example,  the  comment  said  the  rule 
should  not  apply  if  the  product  is  sent 
to  a  foreign  trade  zone.  The  comment 
acknowledged  that  section  510(i)  of  the 
act  does  not  expressly  say  that  the 
product  must  be  imported  or  offered  for 
import  into  the  United  States  "for 
commercial  distribution."  but  claimed 
that  section  510(j)  of  the  act  suggests 
that  only  those  who  manufacture, 
prepare,  propagate,  compound,  or 
process  products  for  commercial 
distribution  must  register.  The  comment 
further  claimed  that  excluding  some 
foreign  establishments  from  the 
registration  requirement  would  also  be 
consistent  with  FDAMA  because 
FDAMA  sought  to  reduce  regulatory 
burdens. 

(Response)  FDA  agrees,  in  part,  with 
the  comment,  but  only  to  the  extent  that 
it  involves  products  that  are  shipped  to 
foreign  trade  zones  and  never  enter 
domestic  commerce.  In  brief  a  foreign 
trade  zone  (also  known  as  a  Free  Trade 
Zone)  is  a  federally  sanctioned  site 
where  foreign  and  domestic  goods  are 
considered  to  be  outside  of  the  U.  S. 
Customs  territory.  While  in  a  foreign 
trade  zone,  the  goods  can  be  stored, 
tested,  sampled,  displayed,  repaired, 
manipulated,  assembled,  salvaged, 
repackaged,  cleaned,  processed, 
relabeled,  mixed,  destroved,  or 
inspected  (and.  if  approved  by  the 
foreign  trade  zone  board, 
manufactured).  If  the  goods  are 
reexported  from  the  foreign  trade  zone, 
no  customs  duties  are  paid,  but  if  the 
goods  enter  U.  S.  commerce,  duties 
would  apply. 

It  is  important  to  note  that,  while  the 
U.  S.  Customs  Service  does  not  assess 
duties  on  goods  in  a  foreign  trade  zone, 
those  goods  are  subject  to  FDA's 
jurisdiction.  However.  FDA  agrees  that 
if  a  foreign  establishment  sends  human 
drugs,  animal  drugs,  devices,  or 
biological  products  to  a  foreign  trade 
zone  and  the  product  is  re-exported 
from  the  foreign  trade  zone  to  another 
country  without  ever  entering  U.  S. 
commerce,  the  foreign  establishment  is 
not  required  to  register  or  list  the 
products  that  were  sent  to  the  foreign 
trade  zone.  (These  foreign 
establishments  may  voluntarily  register 
and  list  their  products,  but  the  final  rule 
does  not  require  them  to  do  so). 

If  the  goods  do  enter  U.  S.  commerce 
from  a  foreign  trade  zone,  the  foreign 
establishment  must  register  and  list  its 
products.  In  this  situation,  the  foreign 
establishment  is  like  any  other  foreign 
establishment  that  exports  a  product  to 
the  United  States.  In  other  words,  if  the 
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goods  die  sold  in  the  United  States,  the 
fact  that  those  goods  may  have  initially 
entered  the  United  States  through  a 
foreign  trade  zone  does  not  relieve  the 
foreign  establishment  from  registration 
and  listing  requirements. 

FDA,  therefore,  has  amended  the 
foreign  establishment  registration  and 
listing  provisions  at  §§  207, 40(a), 
607.40(a).  and  807.40(a)  to  exclude 
lirugs  and  devices  that  enter  a  foreign 
trade  zone  and  are  re-exported  from  the 
United  States  without  ever  entering 
domestic  commerce. 

(Comment  2)  The  same  comment,  in 
asking  FDA  to  exempt  foreign 
establishments  from  registration  and 
listing  requirements  if  their  products  are 
imported  into  the  United  States  but  are 
not  marketed  in  the  United  States, 
suggested  registering  these  foreign 
establishments  is  "simply  not 
necessars  "  and  that  FDA  defer  to 
foreign  authorities  in  such  cases.  The 
cumment  stated  that  foreign  countries, 
whether  exporting  or  receiving  a 
product,  can  impose  their  own 
registration  requirements  on  foreign 
manufacturers.  The  comment  added  that 
FDA  is  authorized  to  enter  cooperative 
arrangements  with  foreign  countries  to 
determine  whether  drugs  or  devices 
should  enter  the  United  States. 

(Response)  FDA  agrees,  in  part,  and 
disagrees,  in  part,  with  the  comment. 
The  agency  agrees  that  it  is  unnecessary 
to  require  a  foreign  establishment  to 
register  and  list  its  products  provided 
that  the  product  enters  the  United  States 
through  a  foreign  trade  zone  and  is  later 
re-exported  without  ever  entering 
domestic  commerce.  However,  the  fact 
that  a  foreign  country  may  have  its  own 
registration  requirements  or  that  FDA 
may  enter  cooperative  arrangements 
with  foreign  countries  does  not.  by 
itself,  justify  an  exemption  from  the 
act's  registration  and  listing 
requirements  Foreign  registration 
requirements  may  differ  considerably 
from  FDA's  requirements  or  may  not 
exist  at  all;  likewise,  cooperative 
arrangements  may  not  exist  or  would 
have  to  be  negotiated  in  order  to  obtain 
registration  information  from  a  foreign 
government. 

(Comment  3)  One  comment  asked 
FDA  to  work  with  the  U.  S.  Customs 
Service  in  order  to  prevent  any 
unnecessary  interruption  in  the  flow  of 
goods  and  to  facilitate  communications 
between  agencies  at  ports  of  entry 

(Response)  FDA  has  worked  and  will 
continue  to  work  closely  with  the 
Customs  Service  on  various  issues 
affecting  the  importation  and 
exportation  of  FDA-regulated  products 
and  will  notify  the  Customs  Service 
about  this  final  rule.  Additionally.  FDA 


will  "phase-in"  the  rule  so  that  foreign 
establishments  will  have  an  opportunity 
to  adjust  to  these  regulatory 
requirements.  (Details  concerning 
registration  schedules  for  parts  207.  607. 
and  807  appear  later  in  this  document 
in  section  II. F  entitled  "Registration 
Schedules.")  Consequently,  the  rule 
should  not  create  any  "unnecessary 
interruDtion"  in  imports  of  human 
drugs,  animal  drugs,  biologies,  blood 
and  blood  products,  or  devices. 

B.  Comments  on  the  United  States 
Agent  Requirement 

1.  Comments  on  the  Number  of  United 
States  Agents,  Including  Requests  to 
Exempt  Firms  in  Certain  Countries 
From  Having  a  United  States  Agent 

As  stated  earlier,  section  510{i)  of  the 
act  requires  foreign  establishments  to 
identify  a  United  States  agent.  The 
preamble  to  the  proposed  rule  explained 
that  FDA  interpreted  this  provision  as 
requiring  the  agent  to  be  an  individual, 
firm,  or  company  physically  located  in 
the  United  States  (see  64  FR  26330  at 
26331).  The  preamble  to  the  proposed 
rule  added  that  the  United  States  agent 
could  not  be  a  mailbox,  answering 
machine  or  answering  service,  or  any 
other  place  where  an  individual  acting 
as  the  foreign  establishment's  agent  is 
not  physically  present  and  that  FDA 
interprets  section  510(i)  of  the  act  as 
requiring  only  one  agent  for  each  foreign 
establishment. 

(Comment  4)  Some  comments  would 
amend  the  rule  to  allow  or  to  require 
more  than  one  agent  per  establishment. 
Two  comments  advocated  one  agent  per 
product,  and  one  of  these  comments 
said  that  foreign  establishments  should 
identify  the  United  States  agent  as  part 
of  a  drug  master  file  or  veterinary  master 
file.  One  comment  supported  requiring 
one  United  States  agent  for  each  product 
and  U.  S.  customer.  Other  comments 
suggested  that  a  foreign  establishment 
should  be  able  to  designate  more  than 
one  agent  or  as  many  agents  as  it 
wished.  In  general,  these  comments 
explained  that  a  foreign  establishment 
mav  supply  multiple  U.  S.  companies  or 
have  multiple  U.  S.  distributors.  The 
conunents  said  that,  under  these 
circumstances,  a  foreign  establishment 
cannot  select  one  company  or 
distributor  as  its  United  States  agent  due 
to  potential  conflicts  of  interest, 
potential  harm  to  the  foreign 
establishment's  proprietary  interests,  or 
frequent  changes  in  its  distributors. 
Some  comments  said  that  a  distributor 
rniild  not  be  a  United  States  agent  for 
more  than  one  foreign  establishment. 
One  comment  also  argued  that  FDA 
already  has  names  and  addresses  of 


agents  for  each  product  as  part  of  a  drug 
master  file,  so  FD.A.  should  allow  foreign 
establishments  to  have  more  than  one 
United  States  agent. 

(Response)  Section  510(i)  of  the  act 
clearly  and  unequivocally  requires 
foreign  establishments  to  register  the 
name  of  a  United  States  agent.  As  stated 
in  the  preamble  to  the  proposed  rule. 
FDA  interprets  section  510(i)  of  the  act 
as  allowing  only  one  United  States  agent 
for  each  foreign  establishment  because 
section  510(i)  of  the  act  refers  to  the 
United  States  agent  in  singular,  rather 
than  plural,  terms  (see  64  FR  26330  at 
26331).  FDA  continues  to  believe  that 
this  interpretation  is  efficient  (because 
FDA  would  communicate  or  interact 
with  only  one  United  States  agent  rather 
than  multiple  agents  who  represent,  or 
purport  to  represent,  the  same  foreign 
establishment)  and  consistent  with  the 
statutory  language.  Thus.  FDA  declines 
to  amend  the  rule  to  increase  the 
number  of  United  States  agents  per 
foreign  establishment. 

FDA  also  declines  to  amend  the  rule 
to  have  foreign  establishments  identify 
the  United  States  agent  as  part  of  their 
drug  master  files  or  veterinary^  master 
files.  Section  510(i)(l)  of  the  act 
considers  the  United  States  agent  to  be 
pai1  of  a  foreign  establishment's 
registration  requirement,  so  requiring  a 
foreign  establishment  to  name  its  United 
States  agent  as  part  of  the  registration 
process  is  consistent  with  the  act. 

(Comment  5)  Many  comments, 
particularly  from  Canadian  sources, 
objected  to  having  any  United  States 
agent.  These  comments  would  revise  the 
rule  to  eliminate  or  suspend  a  United 
States  agent  requirement,  either  for 
Canadian  firms  or  for  firms  in  countries 
meeting  certain  criteria.  The  comments 
offered  numerous  reasons  why  FDA 
should  not  require  certain  foreign  firms, 
particularly  Canadian  firms,  to  have  a 
United  States  agent.  The  reasons  cited 
most  often  were  (in  no  particular  order): 

(a)  The  requirement  will  be  expensive; 

(b)  the  requirement  results  in  a 
competitive  disadvantage  for  Canadian 
firms  doing  business  in  the  United 
States  because  Canada  does  not  impose 
similar  obligations  on  U.  S.  firms;  (c)  an 
agent  will  not  be  as  knowledgeable  as 
company  officials  concerning  the 
company's  products  or  training  an  agent 
to  be  knowledgeable  will  be 
burdensome,  expensive,  and  time- 
consuming;  (d)  Canada  and  the  United 
States  share  time  zones,  business  ethics, 
language,  and  communications 
capabilities  so  a  United  States  agent  will 
not  significantly  enhance 
communications  between  FDA  and 
Canadian  firms;  (e)  FDA  has  not  shown 
any  need  for  a  United  States  agent;  (f) 
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firms  with  a  history  of  good 
communications  with  FDA  should  be 
exempt  from  the  United  States  agent 
requirement;  and  (g)  the  requirement 
will  act  as  a  trade  barrier  between 
Canada  and  the  United  States.  One 
comment  said  a  United  States  agent  is 
unnecessary  because  FDA  can  work 
with  the  U.  S.  Customs  Service  to 
prevent  unapproved  devices  from 
entering  the  United  States.  Some 
Canadian  firms  indicated  that  they 
would  ask  the  Canadian  Government  to 
impose  similar  requirements  against  U. 
S.  firms  if  FDA  did  not  create  an 
exemption. 

A  few  comments  suggested  that  FDA 
create  exemptions  for  Canadian  firms  or 
firms  in  countries  meeting  certain 
criteria.  One  comment  from  an  United 
States  trade  association  advocated  an 
exemption  from  the  United  States  agent 
requirement  for  "establishments  in 
those  countries  with  whom  the  United 
States  has  negotiated  free  trade 
agreements."  arguing  that  FDA's 
"interpretation"  of  section  41 7  of 
FDAMA  may  pose  an  "unreasonable 
barrier  to  trade,"  that  registration  and 
listing  information  should  be  enough  to 
protect  consumers,  and  that  "we  run  the 
risk  of  our  partners  in  these  agreements 
placing  similar  burdens  on  American 
companies."  Other  comments  would 
exempt  firms  in  countries  that  have  no 
communications  problems  with  the 
United  States  or  FDA;  countries  that  do 
not  have  a  similar  agent  requirement 
that  applies  against  U.  S.  firms;  or 
countries  where  English  is  spoken  and 
where  firms  can  communicate  directly 
with  FDA. 

(Response)  FDA  appreciates  the 
concerns  expressed  by  the  comments. 
However,  section  510(i)  of  the  act  does 
not  contain  any  mechanism  or  any 
criteria  for  exempting  certain  foreign 
establishments  or  foreign  estabhshraents 
located  in  certain  countries,  in 
geographical  regions,  or  in  countries 
with  no  communications  problems  with 
the  United  States  or  FDA.  Neither  does 
it  provide  for  a  deferral  of  the  United 
States  agent  requirement.  The  statutory 
language  is  clear — a  foreign 
establishment  "shall  register   *    *    *   the 
name  of  the  United  States  agent  for  the 
estabUshmenf'^see  section  510(i)  of  the 
act).  The  most  logical  interpretation  of 
the  term,  "United  States  agent.  "  is  that 
the  agent  must  be  in  the  United  States. 
If  Congress  intended  foreign 
establishments  to  be  able  to  designate 
agents  outside  the  United  States,  the 
words  'United  States"  would  be 
unnecessary  in  section  510(i)  of  the  act. 
Indeed,  if  Congress  intended  to  require 
foreign  establishments  to  be  able  to 
designate  agents  outside  the  United 


States,  there  would  be  no  need  for  any 
agent  at  all  because  FDA  could  simply 
contact  the  foreign  establishment 
directly.  It  is  a  well  settled  principle  of 
statutory  interpretation  that.  "Absent 
clear  congressional  intent  to  the 
contrary,  we  will  assume  the  legislature 
did  not  intend  to  pass  \'ain  or 
meaningless  legislation"  (Co\rte  k 
Delany  v.  Blue  Cross  &  Blue  Shield  of 
Virginia.  102  F.3d  712,  715  (4th  Cir, 
1996):  see  also  Halverson  v.  Slater.  129 
F.3d  180,  185  (DC  Cir.  1997)  (Congress 
cannot  be  presumed  to  do  a  futile 
thing).)  Thus,  the  most  straightforward 
reading  of  section  510(i)  of  the  act  is 
that  foreign  establishments  must  register 
the  name  of  a  United  States  agent  and 
that  the  United  States  agent  must  be  in 
the  United  States.  So,  despite  the 
assertions  made  by  one  comment,  one 
cannot  fairly  criticize  FDA's 
"interpretation  "  of  the  act  as  being 
erroneous  or  claim  that  FDA's 
interpretation  of  the  act  is  creating  an 
"unreasonable  barrier  "  to  trade 

FDA  sees  no  need  to  alter  the  rule 
based  on  those  comments  claiming  that 
the  United  States  agent  requirement  will 
create  competitive  disadvantages  or 
trade  barriers,  increase  costs  to  foreign 
establishments,  or  lead  foreign  countries 
to  impose  similar  requirements  against 
U,  S.  firms.  The  United  States  agent 
requirement  is  consistent  with  U.  S. 
trade  obligations  under  the  relevant 
international  agreements 

(Comment  6)  One  comment  explained 
that  small  businesses  might  find  the 
United  States  agent  requirement  to  be 
economically  feasible  if  multiple  foreign 
establishments  could  share  the  same 
agent 

(Response)  FDA  has  no  objections  to 
having  one  United  States  agent 
represent  multiple  foreign 
establishments.  However.  FDA  reminds 
firms  to  select  their  United  States  agents 
carefully  to  guard  against  any  conflict  of 
interest  and  to  account  for  any 
confidentiality  or  other  business 
concerns 

2.  Comments  on  the  United  States 
Agent's  Duties  or  Responsibilities 

(Comment  7)  The  preamble  to  the 
proposed  rule  cautioned  foreign 
establishments  to  select  their  agents 
carefully  due  to  potential  conflicts  of 
interest  and  issues  involving  trade 
secrets  or  confidential  commercial 
information  (see  64  FR  26330  at  26334), 
One  comment  acknowledged  FDA's 
advice,  but  said  that  FDA's  interest  in 
enhanced  communication  and  rapid 
acquisition  of  information  would  be  best 
served  if  foreign  establishments  could 
determine  the  number  of  agents  they 
need  according  to  their  business  and 


proprietary  needs.  Another  comment 
said  that  the  rule  would  compel  foreign 
establishments  to  designate  persons 
other  than  their  U  S  distributors  as 
their  United  States  agents  because 
foreign  establishments  might  be 
unwilling  to  give  a  distributor  potential 
access  to  confidential  information.  The 
comment  said  this  would  increase  costs 
of  retaining  a  United  States  agent 

(Response)  FDA  disagrees  with  the 
comments.  FD.^  expects  to  initiate  most, 
if  not  all,  communications  between  the 
agency  and  a  United  States  agent.  Thus, 
it  would  obviously  be  more  efficient  if 
FD.A  only  had  to  contact  one  United 
States  agent  for  a  particular  foreign 
establishment  rather  than  sort  through  a 
list  of  agents  to  determine  whether  a 
foreign  establishment  had  designated  or 
authorized  a  particular  agent  to  address 
a  particular  issue 

As  for  advising  foreign  establishments 
to  select  their  United  States  agents 
carefully.  FDA  was  emphasizing  that  its 
interactions  with  a  United  States  agent 
could  involve  proprietary  information, 
particularly  in  emergency  situations  {see 
64  FR  26330  at  26334),  FDA  must  be 
able  to  communicate  freely  with  a 
United  States  agent  in  these  situations: 
otherwise,  if  the  United  States  agent  is 
unable  or  unauthorized  to  speak  to  FDA, 
the  United  States  agent  has  little  or  no 
value  in  serving  as  a  contact  between 
FDA  and  the  foreign  establishment  FDA 
takes  no  position  whether  a  foreign 
establishment  should  select  a  U  S. 
distnbutor  to  be  its  United  States  agent. 

(Comment  8)  Several  comments 
addressed  the  United  States  agent's 
duties  under  the  rule.  Under  proposed 
§§207  40(c)(2).  607.40(d)(2),  and 
807.4C»(dl(2),  the  United  States  agent 
would  be  responsible  for  assisting  FD.^ 
in  communications  with  the  foreign 
establishment,  responding  to  questions 
concerning  the  foreign  establishment's 
products  that  are  imported  or  offered  for 
import  into  the  United  States,  and 
assisting  FDA  in  scheduling  inspections 
of  the  foreign  establishment  The 
proposal  also  authorized  FDA  to 
provide  information  or  documents  to 
the  United  States  agent  if  FDA  is  unable 
to  contact  the  foreign  establishment 
directly  or  expeditiously. 

One  comment  said  that  the  agents 
duties  were  very  flexible,  reasonable, 
and  represented  a  ""vast  improvement" 
over  an  earlier  approach  taken  by  FDA 
for  device  manufacturers,  while  another 
comment  said  the  proposed  rule 
appropriately  imposed  no  duty  on  the 
agent  to  file  annual  submissions  for 
devices   In  contrast,  other  comments 
misinterpreted  the  rule  as  requiring  the 
United  States  agent  to  submit  all 
documents,  such  as  premarket 
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notifications,  annual  certifications,  and 
registration  and  listing  information,  to 
FDA.  or  to  be  the  only  contact  between 
a  foreign  establishment  and  FDA.  The 
comments  argued  that  the  agent  would 
onlv  become  an  obstacle  to 
communications  between  FDA  and 
foreign  establishments  or.  in  the  case  of 
device  firms,  would  be  performing  the 
same  duties  as  the  firm's  official 
correspondent. 

(Response)  FDA  intentionally 
imposed  verv  few  duties  on  the  United 
States  agent.  Thus,  contrary  to  the  views 
expressed  in  some  comments.  FDA  is 
not  requiring  the  agent  to  submit  all 
documents — or  any  particular 
document — to  FDA  on  behalf  of  a 
foreign  establishment  or  to  be  a  foreign 
establishments  sole  contact  with  FDA 
The  final  rule,  like  the  proposal,  only 
requires  that  the  agent  assist  FDA  in 
communications  with  the  foreign 
establishment,  to  respond  to  questions 
concerning  the  foreign  establishment's 
products  that  are  imported  or  offered  for 
import  into  the  United  States,  and  to 
assist  FDA  in  scheduling  inspections  of 
the  foreign  establishment.  The  final  rule 
also  authorizes  FDA  to  provide 
inf'irmation  or  documents  to  the  United 
States  agent  if  FDA  is  unable  to  contact 
the  foreign  establishment  directly  or 
expeditiously.  Foreign  establishments 
have  the  discretion  to  give  their  United 
States  agents  additional  tasks  and  may 
alvva\  s  contact  FDA  directly,  with  or 
without  their  United  States  agents. 

FDA  does  wish  to  clarify,  however, 
that  the  United  States  agent,  as 
established  in  section  510(i)  of  the  act 
and  this  final  rule,  is  different,  both  in 
the  underlying  legal  authority  for  the 
requirement  and  its  application  to  FDA- 
regulated  products,  from  the  "U.S.- 
designated  agent"  in  the  existing 
§  807.40(c).  The  "U.S.-designated  agent" 
applied  solely  to  device  manufacturers, 
and  FDA  stayed  the  effective  date  of  the 
"US. -designated  agent  "  requirement  in 
the  Federal  Register  of  luly  23.  1996  (61 
FR  38345)  (In  fact,  because  this  final 
rule  rewrites  *i  807.40  entirely,  the 

I'. S. -designated  agent"  language  from 
4}  807.40  no  longer  appears.)  In  contrast, 
the  United  States  agent  requirement 
applies  to  human  drug,  animal  drug. 
biologies  (including  blood  and  blood 
products),  and  device  establishments, 
and  is  required  by  section  510(i)  of  the 
act.  Section  510(i)  of  the  act  did  not 
create  any  specific  duties  for  the  United 
States  agent,  and  so  FDA.  under  this 
rulemaking,  prescribed  very  few  duties 
for  the  United  States  agent. 

(C'omment  q)  One  comment  stated 
that,  at  the  port  of  entry,  the  importer 
of  record  has  the  burden  of  resolving 
any  import  problems  The  comment  said 


that  because  the  U.  S.  Customs  Ser\'ice 
and  FDA  regulate  imports,  it  is  unclear 
how  regulatory  differences  between  the 
Cu!?toms  Service  and  FDA  would  be 
reconciled.  The  comment  said  that  if  a 
foreign  establishment  selects  company 
A  as  its  United  States  agent,  company 
As  role  in  resolving  import  problems 
would  be  unclear  if  another  company 
was  the  importer  of  record. 
(Response)  The  comment 
misinterprets  the  rule.  The  United 
States  agent,  under  parts  207,  607,  and 
807,  has  no  duties  or  responsibilities  to 
the  Customs  Service.  Furthermore,  with 
regard  to  imported  products,  the  final 
rule  requires  the  United  States  agent  to 
respond  to  questions  regarding  the 
foreign  establishment's  products  that  are 
imported  or  offered  for  import  into  the 
United  States  (see,  e.g.,  §  207.40(c)(2)). 
The  preamble  to  the  proposed  rule 
indicated  that  these  questions  might 
concern  the  product's  distribution  in  the 
United  States  (see  64  FR  26330  at 
26333).  In  other  words,  the  rule  does  not 
require  the  United  States  agent  to 
respond  to  inquiries  from  the  Customs 
Service.  The  final  rule  does  not  require 
the  United  States  agent  to  resolve  any 
import  problems  alone  or  to  resolve  any 
import  problems  immediately  at  a  port 
of  entry  The  final  rule  does  not  require 
the  United  States  agent  to  be  responsible 
for  legal  issues  surrounding  the 
product's  admission  into  the  United 
States  In  the  comment's  hypothetical 
example,  FDA  regulations  would  not 
require  company  A  to  resolve  import 
problems  raised  by  FDA  or  the  Customs 
Service,  although  FDA  believes  that  the 
United  States  agent  could  play  an 
important  role  in  resolving  such 
problems  by  facilitating  communication 
with  the  foreign  establishment,  working 
with  the  importer  of  record,  or  even, 
when  appropriate,  helping  resolve  the 
problem. 

3.  Miscellaneous  Comments  Regarding 
the  United  States  Agent  Requirement 

(Comment  10)  Several  comments 
asked  about  the  United  States  agent's 
liability.  One  comment  asked  FDA  to 
clarify  that  FDA  would  not  hold  the 
agent  legally  responsible  if,  after  the 
agent  had  made  reasonable  attempts  to 
tran.smit  documents  or  information  to 
the  foreign  establishment,  the  foreign 
establishment  failed  to  respond 
adequately  to  FDA.  The  comment 
suggested  that  FDA  revise  the  rule  to 
limit  the  agent's  liability  to  "a 
fulfillment  of  the  agent's 
responsibility  *   *   *   on  behalf  of  the 
foreign  firm"  and  to  not  hold  the  agent 
liable  for  any  violation  of  the  act  by  the 
foreign  firm.  Another  comment 
expressed  a  similar  opinion,  stating  that 


FDA  had  not  considered  whether  a 
United  States  agent  would  be  liable  for 
the  foreign  establishment's  actions. 

Another  comment  expressed  concern 
about  the  United  States  agent's  exposure 
to  litigation  from  parties  in  the  United 
States  who  sue  the  foreign 
establishment.  Two  other  comments 
said  that  they  had  surveyed  various  U. 
S.  firms  or  contacted  U.  S.  attorneys  and 
found  that  none  were  willing  to  act  as 
a  United  States  agent:  one  comment 
indicated  that  U.  S.  firms  were 
concerned  about  their  potential  legal 
liability. 

(Response)  In  general.  FDA  does  not 
intend  to  hold  the  United  States  agent 
responsible  for  violations  of  the  act 
committed  by  a  foreign  establishment. 
FDA  wants  the  United  States  agent  to 
assist  in  communications  with  the 
foreign  establishment,  to  respond  to 
questions  about  the  foreign 
establishment's  products,  and  to  help 
schedule  inspections  of  the  foreign 
establishment.  If  a  foreign  establishment 
violates  the  act,  FDA  would  pursue 
action  against  that  foreign 
establishment.  Examples  of  instances 
where  FDA  might  take  action  against  the 
United  States  agent  would  be  where  the 
agent  submitted  false  information  to 
FDA  or  the  agent  and  the  foreign 
establishment  were  effectively  the  same 
entity.  Given  the  limited  nature  of  the 
United  States  agent's  potential  liability 
to  FDA,  the  agency  declines  to  amend 
the  rule  to  address  liability  issues. 
As  for  the  United  States  agent's 
liability  in  third  party  litigation  (i.e., 
situations  where  a  private  party  sues  the 
foreign  establishment  and  attempts  to 
attach  or  enforce  a  judgment  by 
attaching  the  United  States  agent's 
assets),  such  issues  are  beyond  the 
scope  of  this  rule.  FDA  does  not  have 
authority  to  insulate  United  States 
agents  from  such  litigation,  and  such 
litigation  would  be  a  matter  of  State, 
rather  than  Federal,  law. 

(Comment  11)  One  comment  asked 
FDA  to  provide  additional  support  and 
details  on  the  United  States  agent 
requirement.  The  comment  suggested 
that  FDA  should  identify  persons  who 
can  serve  as  United  States  agents  and 
make  that  information  publicly 
available  through  FDA's  website  or 
other  publications.  The  comment  also 
said  FDA  should  consider  its 
enforcement  needs  regarding  office 
location,  personnel  qualifications,  and 
necessary  communications  capabilities. 

(Response)  Given  the  final  rule's 
broad,  general  descriptions  of  the 
United  States  agent's  duties,  details 
regarding  the  United  States  agent's 
office  location,  the  agent's  personnel 
qualifications,  and  communications 
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capabilities  are  not  necessary  at  this 
time.  If  such  details  become  necessary 
or  desirable  in  the  future.  FDA  will 
consider  whether  additional  documents, 
such  as  a  guidance  document  or 
rulemaking,  are  needed. 

As  for  identifying  persons  who  might 
serve  as  United  States  agents.  FDA's 
Center  for  Devices  and  Radiological 
Health  is  considering  whether  to  list 
persons  who  have  expressed  an  interest 
in  being  United  States  agents.  The  list 
would  be  made  available  over  the 
Internet,  but  FDA  cautions  that  the  list 
should  not  be  interpreted  as  endorsing 
any  person  on  the  list  or  as  suggesting 
that  those  persons  are  particularly 
trained  or  qualified  to  act  as  United 
States  agents. 

(Comment  12)  The  proposed  rule 
would  require  a  foreign  establishment  to 
report  changes  in  the  United  States 
agents  name,  address,  or  phone  number 
within  5  days  of  the  change.  The 
preamble  to  the  proposed  rule  invited 
comment  as  to  whether  a  United  States 
agent  should  be  able  to  report  such 
changes  to  FDA  itself  (see  64  FR  26330 
at  26333).  The  preamble  to  the  proposed 
rule  explained  that,  on  rare  occasions, 
FDA  has  contacted  individuals  whom 
their  establishments  had  identified  as 
their  agent  or  representative  only  to  find 
that  the  individual  had  terminated  its 
relationship  with  the  establishment  or 
was  unaware  that  the  establishment  had 
designated  that  individual  as  its 
representative  (id.). 

One  comment  would  permit  a  United 
States  agent  to  notify  FDA  about 
changes  to  its  name  or  address  or  even 
whether  a  person  no  longer  serves  as  a 
foreign  establishment's  United  States 
agent. 

(Response)  FDA  agrees  and  has 
revised  §§  207.40(c)f3).  607.40(d)(3). 
and  807.40(b)(3)  so  that  United  States 
agents  may  report  changes  themselves. 

(Comment  13)  Several  comments 
supported  discussions  between  FDA 
and  its  Canadian  counterparts  to  reach 
an  agreement  that  would  eliminate  the 
need  for  a  United  States  agent  for 
Canadian  firms  or  let  Canadian 
authorities  act  on  FDA's  behalf  on 
matters  involving  Canadian  firms. 
Another  comment  stated  that  it 
understood  that  the  U.  S.  Depeirtment  of 
Agriculture  and  FDA  had  a  "reciprocal 
relationship  "  with  the  Canadian  Food 
Inspection  Agency  (CFIA)  that  enables 
U.  S.  regulatory  authorities  to  inspect 
Canadian  firms  where  possible  and, 
where  geographically  impossible,  obtain 
information  from  Canadian  authorities 
regarding  a  Caiiadiaii  rmu's  products, 
their  origin,  inspection  status,  and  other 
information. 


(Response)  Although  FDA  and  its 
Canadian  counterparts  have  a  historv  of 
cooperation  on  regulatory  matters  of 
mutual  interest,  section  510(i)  of  the  act 
and  other  laws  administered  by  FDA  do 
not  contain  a  mechanism  for  exempting 
countries  from  the  United  States  agent 
requirement.  Consequently,  negotiations 
seeking  an  administrative  exemption 
from  the  United  States  agent 
requirement  would  not  be  productive. 

Similarly,  an  agreement  with  a  foreign 
country  regarding  inspection  results 
does  not  relieve  foreign  manufacturers 
from  complying  with  section  510(i)  of 
the  act.  Neither  does  it  relieve  FDA  from 
enforcing  section  510(i)  of  the  act. 

(Comment  14)  Several  comments 
asserted  that  trade  agreements  restricted 
the  ability  of  the  United  States  to 
require  foreign  establishments  to  have  a 
United  States  agent.  Most  comments 
referred  to  the  North  American  Free 
Trade  Agreement  (NAFT.\).  the  I'nited 
States-Canada  Free  Trade  Agreement, 
and/or  the  General  Agreement  on  Tariffs 
and  Trade  (GATT)  to  declare  that  a 
United  States  agent  requirement  would 
hinder  trade  or  would  be  an 
unreasonable  barrier  to  trade.  Other 
comments  simply  referred  to  unnamed 
trade  agreements  and  did  not  explain 
how  the  United  States  agent 
requirement  violated  those  trade 
agreements.  One  comment  stated  that 
NAFTA  provides  for  recovery  of  lost 
profits  under  certain  conditions  and  that 
FDA  must  consider  NAFTA  matters 
before  issuing  regulations  that  could 
affect  North  American  trade  Another 
comment  said  that  NAFTA  prevents  the 
United  States  from  requiring  foreign 
establishments  to  have  a  United  States 
agent  when  Canada  does  not  have  a 
similar  requirement  for  U  S  firms 

Other  comments  raised  other  trade 
issues,  stating  that  the  United  States 
agent  requirement  will  prompt  some 
foreign  establishments  to  withdraw  from 
the  U.  S.  market,  resulting  in  an  adverse 
effect  on  U.  S.  consumers.  Some 
comments  suggested  that  they  would 
ask  their  governments  to  enact  similar 
requirements  against  U.  S.  companies  A 
small  number  of  comments  feared  that 
other  countries,  after  discovering  that 
the  United  States  requires  foreign 
establishments  to  have  an  agent,  would 
enact  similar  legislation  or  claimed  that 
their  own  foreign  country  did  not 
impose  such  requirements  on  U.  S. 
establishments. 

(Response)  FDA  disagrees  with  the 
comments  that  suggested  that  the  rule 
violates  relevant  trade  agreements.  Both 
GATT  and  NAFTA  permit  parties  to 
adopt  measures  for  the  protection  of 
human  health  as  well  as  measures  to 
secure  compliance  with  permissible 


laws.  The  rule  accurately  implements 
the  legitimate  public  health  objectives  of 
facilitating  communication  and 
scheduling  of  inspections  with  foreign 
establishments  and  is  not  a  disguised 
restriction  on  trade.  Furthermore,  it 
does  not  violate  the  national  treatment 
provisions  of  the  trade  agreements 
because  the  requirement  parallels  the 
domestic  registration  requirements  of 
providing  the  name  of  an  accessible 
individual  responsible  to  the 
establishment 

As  for  those  comments  claiming  that 
the  rule  will  prompt  some  foreign 
establishments  to  withdraw  from  the  U. 
S  market  or  lead  to  foreign  legislation 
targeting  U.S.  companies,  such  matters 
are  speculative  and  outside  the  scope  of 
this  regulation. 

As  for  those  comments  claiming  that 
their  own  country  does  not  have  a 
similar  requirement  that  would  apply 
against  U.  S.  establishments,  FD.^  is 
aware  of  several  agent-like  requirements 
imposed  by  foreign  countries  These 
requirements  yar>-  in  the  obligations 
imposed  and  the  industries  affected, 
but.  regardless  of  their  nature,  the 
existence  or  non-existence  of  foreign 
statuton'  requirements  does  not  alter  the 
fact  that  section  510(ij  of  the  act 
requires  foreign  establishments  to  have 
a  United  States  agent. 

(Comment  15)  Most  comments  did  not 
object  to  requiring  foreign 
establishments  to  register  their 
establishments.  The  comments  often 
explained  that  their  own  countn's  laws 
or  regulations  required  establishments 
to  register  or  that  FD.^  would  be  treating 
domestic  and  foreign  establishments 
alike.  However,  one  comment  objected 
to  having  a  United  States  agent  because, 
it  argued.  FDA  does  not  require 
establishments  in  the  United  States  to 
have  an  agent.  The  comment  also 
criticized  the  "US. -designated  agent" 
requirement  (which  never  became 
effective)  as  treating  foreign 
establishments  differently  than  U.  S. 
establishments. 

(Response)  Section  510(i)  of  the  act 
clearly  requires  foreign  establishments 
engaged  in  the  manufacture, 
preparation,  propagation,  compounding, 
or  processing  of  a  drug  or  a  device  that 
IS  imported  or  offered  for  import  into 
the  United  States  to  register  and  to  name 
a  United  States  agent  Although  the 
comment  is  correct  that  the  act  does  not 
impose  a  United  States  agent 
requirement  on  U.  S.  establishments, 
there  would  be  no  need  to  amend  the 
act  to  impose  such  a  requirement  on  U. 
S  estabiisiuiieuis  because,  bv  \'irtue  of 
being  located  in  the  United  States,  they 
already  should  have  employees  located 
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in  the  United  States  whom  FDA  can 
contact  when  necessary 

C  Comments  on  Proposed  Changes  to 
Part  207  I  Human  Drugs,  Biologies,  and 
Animal  Drugs) 

1.  General  Comments 

(Comment  16)  One  comment  said  that 
foreign  establishments  that  make  a  bulk 
chemical  intermediate  do  not  have  to 
register  or  list  because  a  bulk  chemical 
intermediate  is  not  a  drug.  The 
comment  then  suggested  that,  because  a 
new  drug  application  (NDA)  holder 
processes  both  bulk  chemical 
intermediates  and  bulk  drug  substances 
into  a  finished  drug  product,  there  is  no 
valid  basis  for  requiring  a  foreign  bulk 
drug  substance  manufacturer  to  register 
if  d  foreign  bulk  chemical  intermediate 
manufacturer  does  not  register.  The 
comment  suggested  that  the  NDA  holder 
simply  list  both  foreign  suppliers  in  the 
MDA  rather  than  require  a  foreign  bulk 
drug  substance  establishment  to  register. 

(Response)  FDA  declines  to  revise  the 
rule  as  suggested  by  the  comment.  The 
comments  claim  regarding  different 
regulatory  burdens  between  bulk 
chemical  intermediate  product 
manufacturers  and  bulk  drug  substance 
manufacturers  is  misleading  because  it 
neglects  to  consider  the  role  of  each 
substance  in  a  drug.  Chemical 
intermediates,  in  general,  are  materials 
that  are  produced  during  a 
manufacturing  process  and  undergo 
further  molecular  change  or  processing 
before  they  become  an  active 
pharmaceutical  ingredient.  Bulk  drug 
substances,  under  §  207  3(a)(4).  are 
substances  that  are  represented  for  use 
in  a  drug  and  that,  "when  used  in  the 
manufacturing,  processing,  or  packaging 
of  a  drug,  becomes  an  active  ingredient 
or  finished  dosage  form  of  the 
drug   •    *    •  "  Thus,  chemical 
intermediates  and  bulk  drug  substances 
are  not  alike. 

In  other  words,  a  chemical 
intermediate  undergoes  one  or  more 
molecular  changes  during 
manufacturing  to  become  a  different 
chemical,  but  the  chemical 
intermediate,  in  its  original  form,  is  not 
intended  or  suitable  for  use  as  an  active 
ingredient.  Requiring  establishments 
that  manufacture  chemical 
intermediates  to  register  and  to  list, 
therefore,  would  not  provide  much 
helpful  information  to  FDA  and.  for  that 
reason,  is  not  necessary  to  protect  the 
public  health. 

In  contrast,  if  a  firm  makes  a  bulk 
drug  substance,  the  bulk  drug  substance 
does  ntjt  require  molecular  change  to 
become  pharmacokigically  active.  Thus. 
because  a  bulk  drug  substance,  like  a 


finished  drug,  may  provide 
pharmacological  activity,  it  makes  sense 
to  require  establishments  that 
manufacture  bulk  drug  substances  to 
register  and  list. 

(Comment  17)  One  comment  asked 
FDA  to  clarifv'  which  biological 
products  fall  under  part  207  and  to 
explain  the  rationale  for  including  or 
excluding  biological  products  from  part 
207.  The  comment  offered  no  reason 
why  this  clarification  was  necessary. 

(Response)  Deciding  whether  a 
biological  product  should  be  registered 
under  parts  207.  607,  or  807  depends 
largely  on  how  the  product  is  defined. 
In  brief,  section  201(g)(1)(B)  and 
(g)(1)(C)  ofthe  act  (21  U.S.C. 
321(g)(1)(B)  and  (g)(1)(C))  defines 
"drug"  as  "articles  intended  for  use  in 
the  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease  in 
man  or  other  animals"  and  as  'articles 
(other  than  food)  intended  to  affect  the 
structure  or  any  function  of  the  body  of 
man  or  other  animals."  Section  201(h) 
ofthe  act,  in  part,  defines  "device"  as 
"an  instrument,  apparatus,  implement, 
machine,  contrivance,  implant,  in  vitro 
reagent,  or  other  similar  or  related 
article,  including  any  component,  part, 
or  accessory"  which  is  "intended  for 
use  in  the  diagnosis  of  disease  or  other 
conditions,  or  in  the  cure,  mitigation, 
treatment,  or  prevention  of  disease  in 
man  or  other  animals"  or  "intended  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals  '  and 
"which  does  not  achieve  its  primary 
intended  purposes  through  chemical 
action  within  or  on  the  body  of  man  or 
other  animals  and  which  is  not 
dependent  upon  being  metabolized  for 
the  achievement  of  its  primary  intended 
purposes." 

Section  510(i)  ofthe  act,  in  turn, 
requires  foreign  establishments  engaged 
in  the  manufacture,  preparation, 
propagation,  compounding,  or 
processing  of  a  drug  or  device  that  is 
imported  or  offered  for  import  into  the 
United  States  to  register  the  name  and 
place  of  business  of  the  establishment 
and  the  name  of  a  United  States  agent 
and  to  provide  listing  information. 
Thus,  if  a  biologic  mwets  the  definition 
of  drug  or  device,  as  defined  in  the  act, 
a  foreign  manufacturer  for  that  biologic 
must  register  (including  the  name  of  its 
United  States  agent)  and  submit  listing 
information.  Implementing  regulations 
for  the  registration  and  listing 
requirements  in  section  510  ofthe  act 
are  divided  among  parts  207  (drugs 
(including  biologies)  and  animal  drugs), 
607  (blood  and  blood  products),  and  807 
(devices). 

It  is  impractical  to  explain  further 
which  biologies  may  or  may  not  be 


regulated  under  part  207  or  to  explain 
the  rationale  for  their  inclusion  or 
exclusion.  FDA's  experience 
demonstrates  that,  despite  FDA's 
intentions  to  provide  advice  or  clarity, 
whenever  the  agency  attempts  to 
provide  complete  descriptions  ofthe 
products  that  are  subject  to  a  particular 
regulation  or  part,  the  descriptions  are 
either  misconstrued  as  being  exhaustive 
or  definitive  (so  that  persons  whose 
products  are  not  identified  or  even 
slightly  different  from  the  products 
mentioned  in  the  description  claim  that 
they  are  exempt  from  the  rule)  or  must 
be  constantly  revised  to  add  new 
products  and  to  remove  old  products. 
FDA,  therefore,  finds  it  more  practical, 
less  confusing,  and  a  better  use  of  its 
resources  to  refrain  from  providing  the 
detailed  explanations  sought  by  the 
comment.  If  an  establishment  is  unsure 
which  registration  and  listing 
requirements  apply,  it  should  contact 
the  Center  for  Biologies  Evaluation  and 
Research  (CBER). 

2.  Definitions  (§207.3) 

Proposed  §  207.3  defined  two  terms: 
"commercial  distribution"  and  "United 
States  agent."  The  proposal  in 
§  207.3(a)(5)  defined  "commercial 
distribution"  as; 

any  distribution  of  a  human  drug  except 
for  investigational  use  under  part  312  of  this 
chapter,  and  any  distribution  of  an  animal 
drug  or  animal  feed  bearing  or  containing  an 
animal  drug  for  noninvestigational  uses,  but 
the  term  does  not  include  internal  or 
interplant  transfer  of  a  bulk  drug  substance 
between  registered  establishments  within  the 
same  parent,  subsidiary,  and/or  affiliate 
company.  For  foreign  establishments,  the 
term  "commercial  distribution"  shall  have 
the  same  meaning  except  that  the  term  shall 
not  include  distribution  of  any  drug  that  is 
neither  imported  nor  offered  for  import  into 
the  United  States. 

FDA  meant  to  clarify  that,  for  foreign 
establishments,  commercial  distribution 
does  not  include  distribution  of  a 
human  or  animal  drug  that  is  neither 
imported  nor  offered  for  import  into  the 
United  States.  This  change  was 
intended  to  reflect  the  statutory 
language  limiting  the  registration 
requirement  to  those  foreign 
establishments  that  are  "engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
a  device  that  is  imported  or  offered  for 
import  into  the  United  States" 
(emphasis  added),  as  well  as  the 
definition  of  "interstate  commerce"  in 
section  201(b)  ofthe  act. 

(Comment  18)  One  comment  sought 
further  clarification  ofthe  term 
"commercial  distribution  "  and  how  it 
determined  who  must  register  under 
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§  207.20.  The  comment  asked  whether  a 
foreign  establishment  that  supplies  a 
bulk  active  drug  ingredient  to  the  U.  S. 
holder  of  an  NDA  for  incorporation  into 
a  finished  product  must  register  and  list 
its  products  and  whether  the  act  of 
supplying  the  bulk  active  drug 
ingredient  was  "commercial 
distribution."  The  comment  asserted 
that  if  FDA  required  the  foreign  bulk 
active  ingredient  establishment  to 
register  and  list,  it  would  impose  a 
greater  obligation  on  the  foreign 
establishment  than  on  an  affiliated 
company  ofthe  NDA  holder.  The 
comment  asserted  that  the  transfer  or 
shipment  of  bulk  drug  substances 
between  affiliates  does  not  constitute 
commercial  distribution. 

(Response)  Section  510(i)  ofthe  act 
applies  to  any  foreign  establishment 
engaged  in  the  "manufacture, 
preparation,  propagation,  compounding. 
or  processing  of  a  drug  or  device  that  is 
imported  or  offered  for  import  into  the 
United  States   *    •   *   "Section 
201(g)(1)  ofthe  act  defines  "drug."  in 
part,  as  "articles  intended  for  use  as  a 
component"'  of  a  drug.  Thus,  a  foreign 
bulk  drug  manufacturer  who  ships  bulk 
active  ingredients  to  a  U.  S.  firm  is 
subject  to  section  510(i)  ofthe  act  and 
must  register  the  foreign  establishment 
(including  a  United  States  agent)  and 
list  its  products. 

FDA  disagrees  with  the  comment's 
assertion  that  requiring  a  foreign  bulk 
drug  manufacturer  to  register  and  list 
would  impose  a  greater  duty  than  one 
that  would  apply  to  an  NDA  holder's 
affiliate  company.  Under  §  207.3(a)(5). 
only  internal  or  interplant  transfers  of 
bulk  drug  substances  between  registered 
establishments  within  the  same  parent, 
subsidiary,  and/or  affiliate  company  fall 
outside  the  definition  of  "commercial 
distribution."  Thus,  under  §  207.3(a)(5), 
an  affiliate  firm  would  have  to  be 
registered  just  like  the  foreign 
establishment. 

(Comment  19)  One  comment  sought 
additional  definitions  or  explanations  of 
terms  in  part  207.  The  comment  said 
FDA  should  amend  the  definitions  to 
state  specifically  that  establishments, 
both  foreign  and  domestic,  that  make 
biological  products  must  register  and 
list.  The  comment  claimed  that 
biologies  manufacturers  are  sometimes 
unaware  that  they  must  register  and  list. 
The  comment  also  asked  FDA  to  clarify 
whether  biologic  source  suppliers  must 
register. 

(Response)  FDA  declines  to  amend 
the  rule  to  include  an  express  reference 
to  biologies  establishments.  Part  207 
alrwady  contains  suiucient  indications 
to  show  that  the  requirements  apply  to 
biologies  establishments,  so  further 


clarification  is  unnecessar^•,  and  the 
statutory  definition  of  "drug,  "  in  section 
201  of  the  act.  includes  biological 
products 

Furthermore,  revising  part  207  to 
include  an  express  reference  to  biologies 
establishments  might  increase  anv 
confusion  in  the  biologies  industr\'  or 
force  FDA  to  make  similar  changes 
throughout  title  21  of  the  CFR  each  time 
the  word  "drug"'  appears.  Otherwise,  a 
biologies  firm  might  argue  that  the 
absence  of  an  express  reference  to 
biologies  in  any  given  regulation  meant 
that  the  regulation  did  not  apply  to 
biologies  The  result  would  be 
confusion  as  to  which  rules  did  or  did 
not  apply  to  biologies.  While  it  might 
ultimately  be  beneficial  for  FDA  to 
examine  all  of  its  regulations  to  elarif\- 
their  scope  or  coverage,  a  large  scale 
reexamination  and  editorial  effort  is 
outside  the  scope  of  this  rule 

As  for  the  question  whether  biologies 
source  suppliers  must  register, 
registration  is  required  if  the  product 
that  is  imported  or  offered  for  import  to 
the  United  States  meets  the  definition  of 
"drug"  in  section  201(g)  or  "device"  in 
section  201  (h)  of  the  act  and  if  the 
foreign  establishment  is  not  otherwise 
exempt  from  the  registration 
requirement. 

(Comment  20)  Proposed  §  207.3(a)(l  1) 
defined  "United  States  agent"  as  "a 
person  residing  or  maintaining  a  place 
of  business  in  the  United  States  whom 
a  foreign  establishment  designates  as  its 
agent."  FDA  received  no  comments  on 
the  definition  in  §  207.3(a)(n),  but  one 
comment  did  address  the  identical 
definition  at  §  807  3.  The  comment 
noted  that  the  preamble  to  the  proposed 
rule  stated  that  the  definition  of  "United 
States  agent""  excluded  mailboxes, 
answering  machines  or  ser\'ices,  or 
other  places  where  an  individual  acting 
as  the  foreign  establishment"s  agent  is 
not  physically  present  (see  64  FR  26330 
at  26331).  The  comment  suggested  that 
FDA  revise  the  definition  of  "United 
States  agent"  to  mention  these 
exclusions. 

(Response)  FDA  agrees  with  the 
comment  and  has  revised  the  definition 
of  "United  States  agent"  in 
§§  207.3(a)(ll).  607, 3(j),  and  807. 3(r) 
accordingly. 

3.  Establishment  Registration  and 
Product  Listing  for  Human  Blood  and 
Blood  Products  and  for  Medical  Devices 
(§207.7) 

Proposed  §  207.7(a)  would  revise  the 
address  for  the  office  lu  CBER  diai 
receives  the  registration  and  listing 
information 


FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

4  Exemptions  for  Establishments 
(§207.10) 

Proposed  §  207.10  would  delete  the 
word  "domestic  "  from  its  title,  so  that 
the  provision  pertains  to  exemptions  for 
both  foreign  and  domestic 
establishments.  The  proposal  would 
also  revise  the  description  of 
establishments  that  are  exempt  from 
registration. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

5  Who  Must  Register  and  Submit  a 
Drug  List  (§207.20) 

Proposed  §  207.20(a)  would  clarify 
that  the  exemptions  are  under  section 
510(g)  of  the  act  or  subpart  B 
I  "Exemptions  ')  of  part  207.  This  would 
be  an  editorial  change  to  place  all 
exemptions  that  apply  to  drug 
manufacturers  in  subpart  B  of  part  207 
and  would  remove  all  exemptions  from 
subpart  D. 

The  proposal  would  also  revise 
paragraph  (a)  of  §  207.20  so  that  the 
language  requiring  owners  and 
operators  to  register  their  establishments 
and  to  list  drugs,  whether  or  not  the 
output  of  the  establishment  or  any 
particular  drug  so  listed  enters  interstate 
commerce,  would  applv  only  to 
domestic  firms.  FDA  proposed  this 
change  because  it  does  not  intend  to 
require  foreign  establishments  to  list 
drugs  that  do  not  enter  interstate 
commerce  by  being  imported  or  offered 
for  import  into  the  United  States 

The  proposal  would  also  make  some 
minor  edits  to  §  207.20(a)  by:  (a) 
Deleting  the  phrase  "at  this  time" 
because  the  phrase  is  unnecessarv.  (h) 
moving  the  parenthetical  language 
referring  to  Type  B  and  Type  C 
medicated  feed  so  that  it  refers 
accurately  to  animal  feeds  bearing  or 
containing  an  animal  drug  rather  than  to 
animal  feeds  generally,  and  (c)  revising 
the  parenthetical  language  so  that  it 
refers  to  Type  B  "or"  Type  C  medicated 
feed.  The  proposed  rule  would  also  add 
■  abbreviated  new  drug  applications" 
and  "abbreviated  new  animal  drug 
applications"  to  the  list  of  marketing 
applications  in  §207  20(c)  These 
applications  were  inadvertently  omitted 
from  previous  rulemakings  amending 
part  207 

(Comment  21)  In  the  preamble  to  the 
proposed  rule.  FDA  noted  that 
§  207.20(a)  permits  a  company  to  submit 
libliiig  iiuurmation  on  behalf  of  a  parent, 
subsidiary',  and/or  affiliate  company  for 
all  establishments  when  operations  are 
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lonductod  at  more  than  one 
I'stahlishmont  and  there  exists  joint 
ounfrship  and  (  ontroi  among  all  the 
estdblishmcnts.  FDA  interpreted  this 
provision,  and  similar  provisions  at 
««*?  607. 20(a)  and  807.20(a).  as  including 
foreign  establishments  to  which  the 
same  conditions  apply  (see  64  FR  26330 
at  26332). 

One  comment  asked  FDA  to  explain 
what  "  affiliate  companies  "  and  "  joint 
ownership  .ind  control  "  are.  The 
comment  said  that  the  nile  allows 
reporting  by  affiliate  companies  where 
there  is  joint  ownership  and  control,  but 
does  not  explain  what  those  terms 
mean. 

(Response)  The  act  and  a  commonly 
used  law  dictionary  can  provide  some 
help  on  interpreting  the  terms  "  affiliate 
companies  "  and  "  joint  ownership  and 
control."  Section  735(9)  of  the  act  (21 
U.S.C.  379g(9))  defines  "affiliate."  for 
purposes  of  fees  relating  to  drugs,  as 
meaning  "a  business  entity  that  has  a 
relationship  with  a  second  business 
entity  if.  directlv  or  indirectly — (A)  one 
business  entity  controls,  or  has  the 
power  to  control,  the  other  business 
entity:  or  (B)  a  third  party  controls,  or 
has  power  to  control  both  of  the 
business  entities."  This  definition  is 
similar  to  one  that  appears  in  Black's 
Law  Dictionan\  which  defines 
affiliation."  in  terms  of  corporations,  as 
legally  enforceable  control  of  stock  of 
f  orporations  bv  the  same  interests  (see 
Black's  Lin  Dictionan.  80  (4th  ed. 
1968)).  Thus,  an  "affiliate  company"  is 
one  that  is  legally  controlled,  directly  or 
indirectly,  by  another  company  or  can 
be  controlled  by  another  company;  mere 
business  links  are  not  sufficient.  Black's 
Law  Dictionan,'  defines  "joint  owners" 
as  "two  or  more  persons  who  jointly 
own  and  hold  title  to  property"  and 
"control"  as  "power  or  authority  to 
manage,  direct,  superintend,  restrict, 
regulate,  direct,  govern,  administer,  or 
oversee"  (id.  at  1260  and  399),  Thus, 
"joint  ownership  and  control"  suggests 
that  two  or  more  persons  own  the 
companies  at  issue  and  share 
managerial  or  supervisory 
responsibilities. 

(Comment  22)  One  comment 
suggested  that  FDA  revise  §  207.20(a) 
and  similar  language  in  §^  607.20(a)  and 
807.20(a)  to  allow  a  foreign  parent 
company  to  register  and  list  on  behalf  of 
its  foreign  subsidiaries.  The  comment 
explained  that  the  rule  allows  parent 
companies  to  list  on  behalf  of  their 
subsidiaries,  but  does  not  allow  them  to 
register  their  subsidiaries.  The  comment 
suggested  that  section  510(i)  and  (j)  of 
the  act  give  FDA  the  flexibility  to  allow 
parent  companies  to  register  on  behalf 
of  their  subsidiaries  and  that  this  would 


also  enable  foreign  establishments  to 
name  a  single  official  who  would  be 
responsible  for  registration  and  listing 
information,  thereby  facilitating  the 
development  of  a  single,  unified 
registration  and  listing  system. 

(Response)  FDA  agrees  with  the 
comment  and  has  amended  §§  207.20(a), 
607.20(a),  and  807.20(a)  to  allow  parent 
companies  to  register  and  list  on  behalf 
of  their  subsidiaries. 

(Comment  23)  One  comment  said  that 
FDA  should  "recognize"  that 
distributors  may  list  drug  products  and 
that  the  manufacturers  of  those  drug 
products,  whether  foreign  or  domestic, 
should  not  have  to  list  the  same  drugs. 
The  comment  asserted  that  the  Drug 
Listing  Act  of  1972  was  not  intended  to 
require  "dual  listing"  by  a  manufacturer 
if  a  distributor  supplied  the  same 
information.  The  comment  said  FDA's 
current  practice  (which  requires 
manufacturers  to  list  drugs  even  if  a 
distributor  lists  those  drugs)  is  contrary 
to  the  Drug  Listing  Act  of  1972.  FDA's' 
regulations  at  §  207.20(h),  and  the 
Paperwork  Reduction  Act.  The 
comment  said  requiring  "additional" 
listing  has  no  practical  utility,  is 
wasteful  to  the  regulated  industry,  and 
costly  to  consumers. 

(Response)  Although  the  comment  is 
outside  the  scope  of  the  rule  in  the 
sense  that  it  has  no  direct  bearing  on 
foreign  establishment  registration, 
listing,  or  the  United  States  agent 
requirement,  FDA  disagrees  with  the 
comment.  Section  207.20(b)  applies  to 
owners  and  operators  of  establishments 
that  are  "not  otherwise  required  to 
register  under  section  510  of  the  act" 
and  that  "distribute  under  their  own 
label  or  trade  name  a  drug 
manufactured  or  processed  by  a 
registeretl  establishment"  (emphases 
added).  It  states  that  these  owners  and 
operators  may  elect  to  submit  listing 
information  directly  to  FDA  and  to 
obtain  a  Labeler  Code.  The  regulation, 
therefore,  clearly  states  that  these 
distributors:  (1)  Do  not  have  to  register 
(whereas  manufacturers  must  register): 
(2)  are  distributing  drugs  under  their 
own  label  or  trade  name  (which  will  be 
different  from  the  labels  and  names 
used  by  the  manufacturer):  and  (3)  have 
discretion  to  decide  whether  they  wish 
to  list  the  drugs  (because  §  207.2b(b) 
says  that  these  persons  "may  elect"  to 
submit  listing  information  to  FDA). 

More  importantly,  the  comment 
overlooks  the  value  in  having  these 
distributors  and  manufacturers  list 
drugs.  .Section  207.20(b)  applies  where 
the  distributor  uses  its  own  label  or 
trade  name  on  a  drug,  but  does  not 
manufacture  the  drug  itself.  So,  if  these 
distributors  and  drug  manufacturers  list 


the  drugs  that  they  put  into  commercial 
distribution.  FDA  will  be  able  to  link 
the  distributor's  drugs  back  to  their 
manufacturer(s)  even  though  the 
distributor  is  using  a  different  label  or 
name  for  the  drug. 

To  illustrate  how  this  works,  assume 
that  a  distributor,  named  Delta, 
distributes  two  drugs  that  it  calls  Alpha 
and  Beta.  Alpha  is  made  by  a  U.  S. 
manufacturer,  named  Domestic  Co.. 
which  sells  Alpha  under  the  name  X, 
while  Beta  is  made  by  a  foreign 
manufacturer,  named  Foreign  Co..  and 
sold  under  the  name  Y.  If.  as  the 
comment  apparently  requests.  Delta — 
but  not  Domestic  Co..  or  Foreign  Co.. 
had  to  li.st  the  drugs.  FDA  might  find  it 
difficult  to  link  Alpha  and  Beta  to  their 
respective  manufacturers.  If.  on  the 
other  hand,  the  manufacturers,  but  not 
Delta,  had  to  list  the  drugs.  FDA  might 
find  it  difficult  to  know  that  drug  X  and 
Alpha  are  the  same  or  that  drug  Y  and 
Beta  are  the  same.  When  viewed  from 
this  perspective,  the  drug  listing 
information  from  both  the  distributor 
and  manufacturers  serves  the  practical 
purpose  of  providing  a  link  between 
seemingly  different  drugs,  and  so. 
contrary  to  the  comment,  the  drug 
listing  information  is  not  redundant  or 
unnecessary-. 

(Comment  24)  One  comment  said  that 
FDA.  in  the  past,  has  allowed  foreign 
drug  establishments  to  authorize  a 
representative  to  register  and  list  on  its 
behalf.  The  comment  asked  FDA  to 
clarify  that  foreign  drug  establishments 
may  continue  this  practice. 

(Response)  Foreign  drug 
establishments  may  continue  to  have 
representatives  register  and  submit  drug 
listing  information  on  their  behalf 
Neither  section  510(i)  of  the  act.  nor  this 
final  rule,  requires  foreign  drug 
establishments  to  complete  or  to  submit 
registration  and  listing  information 
themselves,  but  foreign  drug 
establishments  are  responsible  for  the 
accuracy  of  the  information  submitted 
to  FDA  and  for  complying  with  the 
registration  and  listing  requirements. 

(Comment  25)  One  comment 
suggested  that  if  a  biologic  intermediate 
is  licensed,  then  the  license  holder  for 
the  intermediate  and  the  license  holder 
for  the  final  product  must  register  and 
list  the  product. 

(Response)  In  general,  if  an 
establishment  has  a  licensed  biological 
product,  the  establishment,  whether 
foreign  or  domestic,  must  register  and 
list  its  products.  FDA  w-ould  consider 
the  product  to  fall  within  the  definition 
of  "drug"  or  "device"  in  section  201(g) 
or  (h)  of  the  act,  so  section  510(i)  of  the 
act  would  require  registration  and 
product  listing. 
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(Comment  26)  One  comment  asked 
whether  biologies  source  suppliers  must 
register. 

(Response)  As  stated  earlier, 
registration  is  required  if  the  product 
that  is  imported  or  offered  for  import  to 
the  United  States  meets  the  definition  of 
"drug"  or  "device"  in  section  201(g)  or 
(h)  of  the  act  and  if  the  establishment  is 
not  otherwise  exempt  from  the 
registration  requirement. 

If  the  establishment  is  unsure  about 
w^hether  or  not  they  should  register, 
they  should  contact  the  appropriate 
product  review  division  in  CBER  If  the 
establishment  is  unsure  about  which 
product  review  division  to  contact,  thev 
should  contact  the  Office  of  Compliance 
and  Biologies  Quality  at  301-827-6190 
for  assistance. 

(Comment  27)  One  comment  claimed 
that,  because  the  rule  excluded 
establishments  whose  drugs  are  not 
imported  or  offered  for  import  into  the 
United  States,  the  rule  contradicted 
FDA's  "Policy  Statement  Concerning 
Cooperative  Manufacturing 
Arrangements  for  Licensed  Biologies" 
(hereinafter  referred  to  as   "the 
cooperative  manufacturing  policy"). 
which  appeared  in  the  Federal  Register 
on  November  25.  1992  (57  FR  55544J. 
The  comment  focused  on  foreign 
manufacturers  of  bulk  substances  who 
sell  their  products  to  other  foreign 
manufacturers  who  use  them  in  making 
a  finished  product. 

(Response)  The  cooperative 
manufacturing  policy  discussed  several 
types  of  manufacturing  arrangements  for 
establishments  who  wish  to  cooperate 
in  the  manufacture  of  a  licensed 
biological  product  and  made  no 
distinctions  between  foreign  and 
domestic  manufacturers,  FDA  drafted 
the  policy  statement  to  describe  the 
then-current  licensing  policies  in  CBER 
"for  meeting  the  increased  demand  for 
flexible  manufacturing  arrangements  " 
(57  FR  55544), 

The  first  manufacturing  arrangement 
discussed  in  the  policy  concerned  short 
supply  arrangements.  In  a  short  supplv 
arrangement,  a  manufacturer  obtains 
materials  from  another  facility  under 
certain  conditions  because  the 
manufacturer  needs  to  obtain  source 
materials  only  due  to  "unusual 
circumstances  where  the  source 
material  is  scarce  or  growth 
requirements  so  peculiar  that 
production  is  uncommon"  (57  FR  55544 
at  55545),  The  policy  was  silent  as  to 
whether  firms  who  provide  source 
material  under  a  short  supply 
arrangement  must  register  or  list,  so  it 
neither  supports  nor  conflicts  with  this 
rule,  FDA  advises  foreign 
establishments  who  provide  source 


material  under  a  short  supplv 
arrangement  to  register  and  to  list  if  they 
meet  the  terms  in  section  510(i)  of  the 
act  and  this  final  rule.  In  other  words, 
registration  and  listing  is  required  if  the 
foreign  establishment  is  engaged  in 
manufacturing,  preparing,  propagating, 
compounding,  or  processing  a  drug  or 
device  that  is  imported  or  offered  for 
import  into  the  United  States  (and  the 
establishment  does  not  otherwise 
qualif\'  for  an  exemption  from  the 
registration  and  listing  requirements). 

The  second  arrangement  discussed  in 
the  policy  concerned  divided 
manufacturing  arrangements  where  two 
registered  manufacturers  )ointlv 
participate  in  manufacturing  a  product 
(emphasis  added)  Under  this  scenario, 
both  manufacturers  are  manufacturing 
the  product,  so.  even  if  the 
manufacturers  were  both  foreign 
establishments,  they  would  be  subject  to 
the  registration  requirements  in  this  rule 
because  they  are  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
device  that  is  imported  or  offered  for 
import  into  the  United  States,  So.  the 
policy,  as  it  applies  to  divided 
manufacturing  arrangements,  does  not 
confiict  with  the  rule. 

The  third  and  fourth  arrangements 
discussed  in  the  policy  pertain  to  shared 
and  contract  manufacturing 
arrangements.  In  shared  manufacturing 
arrangements,  two  or  more 
manufacturers  may  perform  different 
manufacturing  tasks,  but  are  not 
licensed  to  perform  all  manufacturing 
aspects.  The  policy  advised 
manufacturers  in  shared  manufacturing 
arrangements  to  register  and  to  list  in 
accordance  with  part  207,  If  the 
manufacturers  are  located  in  a  foreign 
country ,  FDA  considers  both  to  be 
manufacturing  a  product  to  be  imported 
or  offered  for  import  into  the  United 
States  and  would  expect  both 
manufacturers  to  register  and  to  list  the 
products  that  are  being  imported  or 
offered  for  import,  Consequentlv.  the 
policy  does  not  conflict  with  the  rule. 

As  for  contract  manufacturing 
arrangements,  these  arrangements 
involve  a  licensed  manufacturer  who 
engages  another  manufacturing  facility 
(referred  to  as  the  "contract 
manufacturer")  to  perform  all  or  some  of 
the  steps  to  manufacture  a  biological 
product  (see  57  FR  55544  at  55546). 
Clearly,  the  licensed  manufacturer,  as 
the  entity  who  obtains  marketing 
approval  and  sells  the  product,  must 
register  and  list  its  product  even  if  the 
licensed  manufacturer  is  a  foreign 
establishment.  Registration  and  listing 
would  be  required  because,  under 
section  510(i)  of  the  act.  the  licensed 


manufacturer  is  manufacturing, 
preparing,  propagating,  compounding, 
or  processing  a  drug  that  is  imported  or 
offered  for  import  into  the  United 
States,  The  same  would  be  true  for 
foreign  contract  manufacturers:  if  a 
foreign  contract  manufacturer's 
manufacturing  steps  can  be  considered 
to  be  manufacturing,  preparing, 
propagating,  compounding,  or 
processing  a  drug  that  is  imported  or 
offered  for  import  into  the  United 
States,  then  the  foreign  contract 
manufacturer  falls  within  section  510(i) 
of  the  act  and  must  register  and  list, 

FDA  further  notes  that  tfie  cooperative 
manufacturing  policy  statement  simply 
represents  FDA's  advice  whereas  this 
rule  implements  section  510(i)  of  the  act 
and  creates  enforceable  obligations. 
Therefore,  even  if  there  were  any 
conflict  between  the  policy  statement 
and  this  rule,  foreign  establishments 
must  comply  with  this  rule, 

6,  Times  for  Registration  and  Drug 

Listing  (§207.21) 

Proposed  §207.21  would  correct  an 
administrative  oversight  bv  adding 
"abbreviated  new  drug  applications" 
and  "abbreviated  new  animal  drug 
applications"'  to  the  list  of  marketing 
applications  in  that  section.  The  effect 
would  be  to  state,  expressly,  that  an 
owner  or  operator  of  an  establishment 
that  has  just  begun  manufacturing  or 
processing  drugs  should  register  within 
5  days  after  submitting  an  NDA. 
abbreviated  new  drug  application,  new 
animal  drug  application,  abbreviated 
new  animal  drug  application,  medicated 
feed  mill  license  application,  antibiotic 
application,  or  a  biologies  license 
application  to  manufacture  a  biological 
product, 

(Comment  28)  One  comment  said 
FDA  failed  to  address  biological 
manufacturing  sites  that  are  currently 
licensed,  but  not  registered.  The 
comment  asked  when  tiiese  firms 
should  register, 

(Response)  FDA  recently  began  efforts 
to  create  an  electronic  registration 
program  for  all  establishments,  both 
foreign  and  domestic,  that  are  subject  to 
part  207.  As  a  result.  FDA  is  amending 
§  207.21(a)  to  delete  the  registration 
schedule  and  its  reference  to  Form 
FDA-2656  (Registration  of  Drug 
Establishment) 

Foreign  establishments  subject  to  part 
207  should  register  by  May  28.  2002. 

[Comment  29)  Onp  comment  said  that 
FDA  should  create  a  special  schedule 
for  foreign  establishment  registration, 
rather  than  use  the  existing  schedule, 
because  foreign  establishments  might 
find  it  difficult  to  register  quicklv  or 
immediately  (depending  on  when  the 


59148         Federal  Reqister  ' Vol.  6fi,  No.  228/Tuesday.  November  27,  2001 /Rules  and  Regulations 


rule  becomes  effective).  The  comment 
said  FDA  should  also  consider  the 

implications  of  companv  mergers,  name 
ihangr^.  burde'n>  of  (-(implving  with 
new  registration  schedules,  and 
multiple  produc:t  types 

(Response)  As  stated  above,  foreign 
t'stablishments  sub)ert  tn  part  207 
should  register  bv  May  2H.  2002.  This 
should  give  foreign  establishments 
sufficient  time  to  comply  with  ttie 
registration  and  listing  re<iuirRments 
even  if  thev  are  aware  of  impending 
mergers,  name  changes,  or  other  future 
business  considerations. 

7.  Information  Required  in  Registration 
and  Drug  Listing  (*?  207.25) 

Section  207, 25(b)(2)  requires  the 
numbers  for  various  marketing 
applications  to  be  included  in  the  drug 
listing  information  submitted  to  the 
agency.  For  example,  if  an  NDA  were 
assigned  number  20-570.  the 
application  number  that  would  be 
inchided  in  the  drug  listing  information 
W(ni]d  be  NDA  20-570. 

The  proposed  rule  would  add 
abbreviated  new  animal  drug 
applications  to  the  list  of  marketing 
applications  in  *?  207  25  This  action 
was  necessary  because  abbreviated  new 
animal  dnig  applications  were 
inadvertently  omitted. 

(Cinmment  30)  One  comment  asked 
whether  ^  207.25(b)(3).  which  requires 
an  establishment  to  provide  the  "license 
number  of  the  manufacturer"  as  part  of 
the  drug  produc  t  listing  form,  applies  to 
numbers  assigned  to  biologies  license 
applications. 

(Response)  When  FDA  approves  a 
biologies  license  application,  the 
applicant  receives  a  United  States 
license  number.  The  United  States 
license  number  is  different  from  the 
biologies  license  application  number 
and  is  the  number  that  should  be 
reported  on  the  drug  listing  form  for 
biological  products  in  §  207.25{bK3). 

a.  Inspection  of  Registrations  and  Drug 
Listings  (§207.37) 

Proposed  §  207.37(a)  would  update 
the  addresses  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  where 
copies  of  registration  forms  fded  by 
establishments  are  available  for 
inspection  and  would  state  that  copies 
of  registration  forms  submitted  by 
foreign  establishments  are  available  for 
inspection  at  the  Office  of  Compliance 
in  CDER.  Copies  of  forms  submitted  by 
liomestic  establishments  would 
continue  to  be  available  for  inspection 
at  FDA  district  offices  and  at  the  Office 
of  Compliance  in  CDER. 

The  proposal  would  also  update  the 
addresses  in  §207, 37(b). 


(Comment  31)  One  comment  claimed 
the  current  procedures  for  examining 
drug  listing  information  are 
"cumbersome  and  inconvenient"  and 
that  FDA  should  makes  its  processes 
more  transparent  and  its  procedures 
readily  available.  The  comment  said 
FDA  should  post  the  information  on  the 
Internet. 

(Response)  In  general.  FDA  has  taken 
various  steps  to  make  information  more 
readily  available.  The  agency  will  take 
the  comment's  suggestion  under 
advisement,  but.  due  to  resource 
limitations  and  other  agency  priorities, 
it  cannot,  at  this  time,  make  drug  listing 
information  available  electronically  or 
estimate  when  it  will  be  able  to  do  so. 

9.  Drug  Listing  Requirements  for 
Foreign  Drug  Establishments  (§  207.40) 

Proposed  §  207.40(a)  would  require 
foreign  establishments  whose  drugs  are 
imported  or  offered  for  import  into  the 
United  States  to  comply  with  the 
establishment  registration  and  listing 
requirements  in  subpart  C  of  part  207 
("Procedures  for  domestic  drug 
establishments"),  unless  exempt  under 
subpart  B  of  part  207  ("Exemptions '). 
Proposed  §  207.40(b)  would  prohibit  the 
importation  of  drugs  from  unregistered 
foreign  establishments,  prohibit  the 
importation  of  unlisted  drugs,  and 
require  foreign  establishments  to  submit 
registration  and  listing  information, 
including  labels  and  labeling,  in 
English.  Proposed  §  207.40(c)  would, 
among  other  things,  require  each  foreign 
establishment  to  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  the 
establishment's  initial  and  updated 
registration  information,  and  to  describe 
the  United  States  agent's 
responsibilities. 

(Comment  32  and  Response)  FDA,  on 
its  own  initiative,  is  revising  the 
referenda  to  drugs  imported  for 
investigational  use  in  §  207.40(b).  The 
rule  stated  that  drugs  for  investigational 
use  must  comply  with  21  CFR  part  312. 
FDA  is  revising  the  provision  to  add  a 
reference  to  part  511  (21  CFR  part  511) 
because  investigational  new  animal 
drugs  are  subject  to  part  511.  This 
change  should  have  no  effect  on  foreign 
establishments  because  the  Center  for 
Veterinary  Medicine  has  not  required 
foreign  establishments  to  list 
investigational  new  animal  drugs. 

FDA  is  also  revising  §  207.40(b)  and 
its  prohibition  on  the  importation  or  the 
offer  to  import  drugs  from  unregistered 
foreign  establishments.  FDA  is  adding  a 
reference  to  section  801(d)(3)  of  the  act 
(21  U.tjf..  3Hl(d)(3))  so  that  drugs 
importeld  under  section  801(d)(3)  of  the 
act  may,  be  admitted  into  the  United 


States  even  if  the  foreign  establishment 
is  not  registered.  The  agency  is  taking 
this  step  because  section  801(d)(3)  of  the 
act  imposes  very  few  restrictions  on  the 
admission  of  drug  components  that  are 
imported  into  the  L^nited  States  for 
hirther  processing  or  incorporation  into 
a  product  that  will  be  exported  from  the 
United  States.  The  agency  is  making 
similar  changes  to  §§  607.40(b)  and 
807.40(c). 

(Comment  33)  Proposed  §  207.40(c)(2) 
would  require  the  United  States  agent  to 
assist  FDA  in  communications  with  the 
foreign  drug  establishment,  respond  to 
questions  concerning  the  foreign  drug 
establishment's  products  that  arje 
imported  or  offered  for  import  into  the 
United  States,  and  assist  FDA  in 
scheduling  inspections  of  the  foreign 
drug  establishment.  One  comment 
would  revise  the  rule  to  allow 
multinational  companies  with  many 
foreign  affiliates  to  designate  an 
employee  at  the  foreign  affiliate  as  the 
United  States  agent  and  to  list  an 
employee  in  the  I'nited  States  as  an 
alternate.  The  comment  said  this  would 
make  communications  between  FDA 
and  foreign  establishments  more 
efficient  because  the  foreign  employee 
would  be  able  to  answer  questuins  more 
directly  and  schedule  inspections  more 
readily. 

(Response)  FDA  declines  to  revise  the 
rule  as  suggested  bv  the  comment.  FDA 
reiterates  that  it  mterprets  the  term 
"United  States  agent"  as  meaning  that 
the  agent  is  physically  located  in  the 
L'nited  States.  If  the  United  States  agent 
covdd  be  located  in  any  foreign  country, 
section  510(i)  of  the  act  would  not  have 
to  refer  to  a  "United  States"  agent. 
Indeed,  if  the  agent  could  be  in  any 
foreign  country,  the  agent  requirement 
might  even  by  invalid  or  questioned  as 
an  intrusion  into  a  foreign  country's 
corporate  or  employment  laws. 

So.  the  rule  does  not  prevtmt  a 
multinational  firm  from  designating  an 
employee  located  in  the  United  States  as 
its  agent  who  could,  if  necessary, 
consult  a  foreign  emplovee  to  respond 
to  any  questions  FDA  might  have, 
schedule  an  inspection,  or  work  with  a 
foreign  employee  on  other  issues 
relevant  to  the  United  States  agent's 
duties. 

(Comment  34)  Proposed  §  207.40(c)(3) 
would  require  foreign  establishments  to 
report  changes  in  the  United  States 
agent's  name,  address,  or  phone  number 
within  5  days  of  thi'  change.  One 
comment  stated  that  there  may  not  be  an 
adequate  number  of  firms  or  persons 
who  can  act  as  United  vStates  agents  and 
thai  foreign  establishments  will  have  to 
identif)'  and  locate  such  persons.  The 
comment  asked  FDA  to  provide  30  days, 
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rather  than  5  days,  for  foreign 
establishments  to  identify  its  United 
States  agent.  Similarly,  another 
comment  said  a  5-day  period  is  too 
short  and  asked  FDA  to  allow  10- 
business  days  or  14-calcndar  days. 

(Response)  FDA  has  revised 
§  207.40(c)(3).  and  similar  requirements 
at  §§  607.40(d)(3).  and  807.40(b)(3),  to- 
give  foreign  establishments  and  United 
States  agents  10-business  days  to  report 
changes. 

(Comment  35)  As  stated  earlier,  one 
comment  asserted  that  FDA  should  not 
require  foreign  establishments  to 
register  if  their  products  are  not 
commercially  distributed  in  the  United 
States.  The  comment  said  that  foreign 
establishments  which  send  goods  to  a 
foreign  trade  zone  and  later  re-export 
those  goods  from  the  United  States 
without  entering  them  into  U.  S. 
commerce  should  be  exempt  from 
registration  requirements. 

(Response)  FDA  agrees  with  the 
comment,  but  only  as  it  pertains  to 
foreign  establishments  who  send 
products  into  foreign  trade  zones  and 
whose  products  are  re-exported  from  the 
United  States  without  having  entered 
domestic  commerce.  FDA,  therefore,  has 
amended  §§  207.40(a),  607.40(a),  and 
807  40(a)  accordingly. 

D.  Proposed  Changes  to  Part  607 
(Human  Blood  and  Blood  Products) 

1.  Definitions  (§607.3) 

a  Definition  of  "commercial 
distribution"  Proposed  §  607.3(e)  would 
revise  the  definition  of  "commercial 
distribution"  to  state  that,  for  foreign 
establishments,  commercial  distribution 
does  not  include  distribution  of  anv 
blood  or  blood  product  that  is  neither 
imported  nor  offered  for  import  into  the 
United  States  The  preamble  to  the 
proposed  rule  explained  tJiat  this 
change  was  intended  to  make  the 
definition,  insofar  as  foreign 
establishments  are  concerned, 
consistent  with  the  language  of  section 
510(i)(l)  of  the  act. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change 

h  Definition  of  "l'nited  States  agent." 
Proposed  §607.3(j)  would  define 
"United  States  agent"  as  "any  person 
residing  or  maintaining  a  place  of 
business  in  the  United  States  whom  a 
foreign  establishment  designates  as  its 
agent."  This  definition  was  identical  to 
that  in  proposed  §207.3(a)(n) 

(Comment  36)  FDA  received  no 
comments  addressing  proposed 
§607.3(j).  However,  as  slated  earlier,  the 
agency  did  receive  a  comment  which 
sought  to  revise  the  identical  definition 


at  §  807.3  to  expressly  exclude 
mailboxes,  answering  machines  or 
services,  or  other  places  where  an 
individual  acting  as  the  foreign 
establishment's  agent  is  not  physically 
present. 

(Response)  FDA  agrees  with  the 
comment  and  has  revised  the  definition 
of  "United  States  agent"  in  §  607. 3(j) 
and  the  identical  definitions  in 
§§207.3(a)(ll)and807.3(r), 
accordingly. 

2.  Establishment  Registration  and 
Product  Listing  of  Blood  Banks  and 
Other  Firms  Manufacturing  Human 
Blood  and  Blood  Products  (§  607.7) 

Section  607.7(b)  and  (c)  provides  an 
address  for  CBER  from  which 
registration  forms  may  be  obtained  and 
to  which  they  may  be  sent.  The 
proposed  rule  would  amend  §  607.7(b) 
and  (c)  to  update  the  address. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

3.  Who  Must  Register  and  Submit  a 
Blood  Product  List  (§607.20) 

Proposed  §  607.20(a)  would  revise  the 
description  of  owners  and  operators 
w'ho  must  register  their  establishments 
and  list  their  products.  The  proposal 
would  clarih'  that  only  domestic  firms 
must  register  and  submit  a  list  of  every 
blood  product  in  commercial 
distribution,  "whether  or  not  the  output 
of  such  blood  product  establishment  or 
any  particular  blood  product  so  listed 
enters  interstate  commerce."  This 
would  mean  that  foreign  establishments 
do  not  have  to  list  blood  products  that 
are  not  sold  or  offered  for  sale  in  the 
United  States. 

(Comment  37)  As  stated  earlier,  one 
comment  suggested  that  FDA  revise 
§  207.20(a)  and  similar  language  in 
§§  607  20(a)  and  807.20(a)  to  allow  a 
foreign  parent  company  to  register  and 
list  on  behalf  of  its  foreign  subsidiaries 
The  comment  explained  that  the  rule 
allows  parent  companies  to  list  on 
behalf  of  their  subsidiaries,  but  does  not 
allow  them  to  register  their  subsidiaries. 

(Response!  FD,^  agrees  with  the 
comment  and  has  amended  §§  207.20(a). 
607.20(a).  and  807.20(a)  to  allow  parent 
companies  to  register  and  list  on  behalf 
of  their  subsidiaries 

4.  How  and  Where  to  Register 
Establishments  and  List  Blood  Products 
(§607.22) 

Proposed  §  607.22  would  update  the 
addresses  from  which  registration  and 
listing  forms  may  be  obtained  The 
proposal  would  also  delete  the  language 
in  §607.22fb)  concerning  tapes  for 
computer  input  and  the  submission  of 


proposed  iormats  lor  FDA  review  and 
approval  because  the  option  for  using 
computer  tapes  was  never  used. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

5.  Information  Required  for 
Establishment  Registration  and  Blood 
Product  Listing  (§  607.25) 

Proposed  §  607.25(a)  would  delete  the 
word  "ZIP"  from  the  phrase  "post  office 
ZIP  code."  FDA  proposed  this  change 
because  many  foreign  countries  do  not 
use  the  term  "ZIP"  code. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change.  However,  the  agency,  on  its 
own  initiative,  is  also  amending 
§607, 25(b)(3)  regarding  the  registration 
number  of  a  parent  establishment. 
Section  607.25(b)(3),  as  revised,  now 
clarifies  that  for  each  blood  product 
listed,  the  registration  number  of  the 
parent  establishment  is  required  and 
that  "an  establishment  not  owned, 
operated,  or  controlled  by  another  firm 
or  establishment  is  its  own  parent 
establishment.  "  FDA  is  making  this 
change  to  be  consistent  with  changes  to 
the  Form  FDA  2830  (Blood 
Establishment  Registration  and  Product 
Listing). 

6  Amendments  to  Establishment 
Registration  (§607.26) 

Currently.  §607  26  requires  changes 
in  individual  ownership,  "corporate  or 
partnership  structure  location  or  blood- 
product  handling  activity"  to  be 
reported.  The  proposal  would  revise 
this  language  to  read  as  "Changes  in 
individual  ownership,  corporate  or 
partnership  structure,  location,  or 
blood-product  handling  activity"  to 
clarif\'  that  changes  in  corporate  or 
partnership  structure  or  location  or 
blood-product  handling  activity  are  to 
be  reported. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

7.  Additional  Blood  Product  Listing 
Information  (§607.31) 

Proposed  §  607.31(a)  would  authorize 
the  Director  of  CBER.  rather  than  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner),  to  perform  various 
actions,  such  as  making  a  request  or  a 
finding,  before  requiring  additional 
blood  product  listing  information.  The 
proposal  reflected  the  fact  that  the 
center  director,  rather  than  the 
Commissioner,  performs  those 
functions. 

The  proposal  would  also  delete 
§  607.31(b)  that  pertains  to  the  voluntary 
reporting  of  information  on  the  quantity 
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nf  blood  produf  t  distributed.  FDA 
proposed  to  delete  the  text  in  paragraph 
(b)  of  §  607.,^  1  because  the  form 
.specified  in  the  rule.  Form  FD-2831 
(Blood  Establishment  Resource 
Summarv).  is  obsolete,  and  the 
provision  has  not  been  used. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

8,  Notification  of  Registrant;  Blood 
Product  Establishment  Registration 
Number  and  NDC  Labeler  Code 
(§607.35) 

Section  fi07. 35(a)  currently  states  that 
the  Cionimissioner  will  provide  a 
validated  copy  of  Form  FQ-2830  to  the 
location  shown  for  the  registering 
establishment  The  proposal  would 
amend  §  607.35(a)  to  state  that  a  copy 
will  also  be  sent  to  the  reporting  official 
if  that  official  is  at  another  address.  The 
proposal  wouUi  also  substitute  the 
"Director  of  the  Center  for  Biologies 
Evaluation  and  Research"  for  the 
"Commissioner"  because  the  center 
director,  rather  than  the  Commissioner, 
IS  the  official  who  provides  the 
validated  copy. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

9  Inspection  of  Establishment 
Registrations  and  Blood  Product 

Listings  (§607,37) 

Proposed  §607.37  would  update  the 
addresses  where  filed  forms  are 
available  for  inspection  or  where 
requests  for  information  regarding  blood 
establishment  registration  and  listing 
should  be  sent. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change 

10  Establishment  Registration  and 
Blood  Product  Listing  Requirements  for 
Foreign  Blood  Product  Establishments 
(§607.40) 

Proposed  §607  40(a)  would  require 
foreign  establishments  to  complv  with 
establishment  registration  requirements 
in  addition  to  blood  product  listing 
requirements.  To  complement  this 
change,  the  proposal  would  revise  the 
title  to  §607.40  to  read  as 
"Establishment  registration  and  blood 
product  listing  requirements  for  foreign 
blood  product  establishments." 

Proposed  §ti07  40(b)  would  enable 
FL).-\  to  prohibit  the  importation  of 
blood  products  frrjm  unregistered 
foreign  establishments,  in  addition  to 
prohibiting  the  importation  of  unlisted 
blood  produ(  ts  This  prohibition  would 
be  similar  to  §  207.40(b)  and  would  be 
consistent  with  sections  301(p)  and 


501(a)  (21  U.S.C.  331(p)  and  351(a)),  and 
801  (a)  of  the  act.  Proposed  §  607.40(b) 
would  also  add  establishment 
registration  information  to  types  of 
information  that  must  be  submitted  in 
the  English  language. 

Proposed  §  607.40(c)  would  require 
foreign  blood  product  establishments  to 
submit  the  name  and  address  of  the 
establishment  and  the  name  of  the 
individual  responsible  for  submitting 
the  establishment  registration  and 
product  listing  information  as  part  of 
the  establishment  registration  and  blood 
product  listing.  Proposed  §  607.40(c) 
would  also  require  foreign 
establishments  to  report  any  changes  in 
their  registration  or  listing  information. 

Proposed  §  607.40(d)  would  require 
each  foreign  blood  product 
establishment  to  submit  the  name, 
address,  and  phone  number  of  one 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information 
and  describe  the  United  States  agent's 
responsibilities.  Changes  to  the  United 
States  agent's  name,  address,  or  phone 
number  would,  under  proposed 
§  607.40(d).  be  reported  to  FDA  within 
5  days  of  the  change. 

(Comment  38)  FDA  received  no 
comments  on  this  provision,  but,  as 
stated  earlier,  one  comment  asserted 
that  FDA  should  not  require  foreign 
establishments  to  register  if  their 
products  are  not  commercially 
distributed  in  the  United  States.  The 
comment  said  that  foreign 
establishments  which  send  goods  to  a 
foreign  trade  zone  and  later  re-export 
those  goods  from  the  United  States 
without  entering  them  into  United 
States  commerce  should  be  exempt  from 
registration  requirements. 

(Response)  FDA  agrees  with  the 
comment,  but  only  as  it  pertains  to 
foreign  establishments  who  send 
products  into  foreign  trade  zones  and 
whose  products  are  re-exported  from  the 
United  States  without  having  entered 
domestic  commerce.  FDA,  therefore,  has 
amended  §§  207.40(a),  607.40(a),  and 
807.40(a)  accordingly. 

(Comment  39)  FDA  received  no 
comments  on  §607.40,  but,  as  stated 
earlier,  received  comments  on  similar 
language  in  §  207.40  regarding  the  time 
period  for  reporting  changes  to  the 
United  States  agent's  name,  address,  or 
phone  number.  The  comments  would 
increase  the  time  period  to  10-business 
days  or  '14-calendar  days. 

(Response)  FDA  agrees  with  the 
comment  and  has  revised 
§§  207.40(c)(3),  607.40(d)(3).  and 
807.40(b)(3)  to  give  foreign 
establishments  and  United  States  agents 
10  business  days  to  report  changes. 


11.  Exemptions  for  Blood  Product 
Establishments  (§607.65) 

Proposed  §  607.65  would  revise 
paragraphs  (c),  (d),  and  (e)  so  that  the 
exemptions  described  in  those 
paragraphs  would  appiv  to  both  foreign 
and  domestic  persons  or  establishments. 
For  example,  proposed  §  607.65(c) 
would  exempt  domestic  and  foreign 
persons  who  manufacture  blood 
products  solely  for  use  in  research, 
teaching,  or  analysis,  while  proposed 
§  607.65(d)  would  exempt  carriers,  both 
foreign  and  domestic,  who  receive, 
carry,  hold,  or  deliver  blood  products  in 
their  usual  course  of  business.  Proposed 
§  607.65(e)  would  exempt  domestic  and 
foreign  persons  who  engage  solely  in  the 
manufacture  of  in  vitro  diagnostic  blood 
products  and  reagents  that  are  not 
subject  to  licensing  under  section  351  of 
the  Public  Health  Service  Act  (PHS  Act) 
(42  U.S.C.  262). 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

12.  Miscellaneous  Biologies  Comments 

(Comment  40)  One  comment  said  that 
the  document  entitled  "Policy 
Statement  Concerning  Cooperative 
Manufacturing  Arrangements  for 
Licensed  Biologies."  which  appeared  in 
the  Federal  Register  on  November  25, 
1992  (57  FR  55544),  discusses 
registration  requirements  for  firms  in 
cooperative  manufacturing 
arrangements,  but  does  not  specifically 
address  "who  was  responsible  for  the 
registration  process  (i.e..  the  license 
holder  of  the  final  product  versus  the 
establishment  owner  of  the  bulk  drug 
substance')." 

(Response)  FDA  issued  the 
cooperative  manufacturing  policy  in 
1992.  6  years  before  FDAMA  amended 
section  510(i)  of  the  act  to  require 
foreign  establishments  to  register.  While 
FDA  is  currently  updating  the  policy, 
comments  concerning  the  policy  are 
outside  the  scope  of  this  rule. 

Yet  with  regard  to  the  comment's 
cooperative  manufacturing  scenario, 
section  510(i)  of  the  act  requires  any 
establishment  within  any  foreign 
country  engaged  in  the  manufacture, 
preparation,  propagation,  compounding, 
or  processing  of  a  drug  or  device  that  is 
imported  or  offered  for  import  into  the 
United  States  to  register  the  name  and 
place  of  business  of  the  establishment 
and  the  name  of  a  United  States  agent 
for  the  establishment.  Thus,  in  a 
cooperative  manufacturing  arrangement, 
if  a  foreign  bulk  drug  substance 
establishment  imports  or  offers  to 
import  the  bulk  drug  into  the  United 
States,  the  foreign  establishment  must 
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register.  Likewise,  the  license  holder  of 
the  final  product,  whether  foreign  or 
domestic,  must  register  because,  by 
obtaining  the  license  (and  presumably 
intending  to  sell  the  drug),  the  license 
holder  is  engaged  in  the  manufacture, 
preparation,  propagation,  compounding, 
or  processing  of  a  drug  (see  section 
510(a)(1).  (b),  and  (i)  of  the  act). 

E.  Proposed  Changes  to  Part  807 
(Devices  I 

1.  Definitions  (§807.3) 

a.  Definition  of  "commercial 
distribution."  Section  807.3(h)  currentlv 
defines  "commercial  distribution,"  in 
part,  as  "any  distribution  of  a  device 
intended  for  human  use  which  is  held 
or  offered  for  sale   *    *    *    ." 

Similar  to  the  proposed  changes  to 
§§  207.3  and  607  3.  the  proposed  rule 
would  create  a  new  §  807.3(b)(4)  to  slate 
that,  for  foreign  establishments, 
commercial  distribution  does  not 
include  distribution  of  a  device  that  is 
neither  imported  nor  offered  for  import 
into  the  United  States. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

b.  Definition  of  "United  States  agent." 
Proposed  §807.3(r)  would  define  a 
"United  States  agent  "  as  "any  person 
residing  or  maintaining  a  place  of 
business  in  the  United  States  whom  a 
foreign  establishment  designates  as  its 
agent." 

(Comment  41)  As  stated  earlier.  FDA 
received  one  comment  on  the  definition 
of  United  States  agent.  The  comment 
noted  that  the  preamble  to  the  proposed 
rule  stated  that  the  definition  of  "United 
States  agent"  excluded  mailboxes, 
answering  machines  or  ser\ices,  or 
other  places  where  an  individual  acting 
as  the  foreign  establishments  agent  is 
not  physically  present  (see  64  FR  26330 
at  26331).  The  comment  suggested  that 
FDA  revise  the  definition  of  "United 
States  agent"  to  mention  these 
exclusions. 

(Response)  FDA  agrees  with  the 
comment  and  has  revised  the  definition 
of  "United  States  agent"  in 
§§207.3(a)(ll),  607. 3(i).  and  807. 3(r) 
accordingly. 

2.  Who  Must  Register  and  Submit  a 
Device  List  (§807.20) 

Section  807.20(a)  currently  requires 
an  "owner  or  operator  of  an 
establishment  not  exempt  under  section 
510(g)  of  the  act"  or  subpart  D  of  part 
807  who  is  engaged  in  the  manufacture, 
preparation,  propagation,  compounding, 
assembly,  or  processing  of  a  device 
intended  for  human  use  to  register  and 
to  submit  listing  information.  It  also 


states  that  an  owner  or  operator  shall 
register  and  list  devices    whether  or  not 
the  output  of  the  establishments  or  any 
particular  device  so  listed  enters 
interstate  commerce  " 

Proposed  §  807.20(a)  would  clarih' 
that  an  owner  or  operator  "shall  " 
register  and  list  (unless  it  is  otherw  ise 
exempt  from  such  requirements).  The 
proposal  would  also  clarif\-  that  the 
language  requiring  owners  and 
operators  to  register  their  establishments 
and  to  list  devices,  even  if  the  devices 
do  not  enter  interstate  commerce, 
applies  only  to  domestic  firms. 

"The  proposal  would  also  amend  the 
title  of  subpart  B  of  part  807, 
"Procedures  for  Domestic  Device 
Establishments,"  to  remove  the  word 
"domestic."  This  would  reflect  the  fact 
that  the  act's  registration  and  listing 
requirements  now  applv  both  to 
domestic  establishments  and  to  foreign 
establishments  whose  devices  are 
imported  or  offered  for  import  into  the 
United  States. 

The  proposal  would  also  delete 
§  807.20(a)(6)  pertaining  to  persons 
acting  as  the  U.S. -designated  agent. 

(Comment  42)  One  comment  asked  if 
a  foreign  establishment  that  supplies 
components  to  U.  S.  manufacturers 
must  register  and  list  if  the  U  S, 
manufacturer  incorporates  those 
components  into  a  device. 

(Response)  Section  807.65(a)  states 
that  a  "manufacturer  of  raw  materials  or 
components  to  be  used  in  the 
manufacturer  or  assembly  of  a  device 
who  would  not  otherwise  be  required  to 
register  under  the  provisions  of  this 
part'  is  exempt  from  the  registration 
requirements. 

(Comment  43)  One  comment  asked  if 
devices  that  are  licensed  under  section 
351  of  the  PHS  Act  must  be  listed  and 
whether  their  manufacturers  must  be 
registered. 

(Response)  Section  510(i)  of  the  act 
makes  no  distinction  between 
establishments  whose  products  are 
subject  to  the  act  or  whose  products  are 
subject  to  the  PHS  Act.  It  requires  all 
foreign  establishments  that  are  engaged 
in  the  manufacture,  preparation, 
propagation,  compounding,  or 
processing  of  a  drug  or  device  that  is 
imported  or  offered  for  import  into  the 
United  States  to  register  (including  the 
name  of  a  United  States  agent)  and  to 
list  their  products. 

Consequently,  if  a  foreign 
establishment  has  devices  that  are 
licensed  under  section  351  of  the  PHS 
Act,  then  that  foreign  establishment 
must  register  and  list  its  products.  Most 
devices  that  are  licensed  under  section 
351  of  the  PHS  Act  will  contain  or  use 
blood  or  blood  components,  so 


establishments  that  manufacture  such 
licensed  products  would  be  subject  to 
the  registration  and  listing  requirements 
for  blood  and  blood  products  (part  607) 
r-ather  than  the  registration  and  listing 
requirements  for  devices.  FDA  has 
revised  §  607.3(b)  to  state  expressly  that, 
for  purposes  of  the  blood  and  blood 
product  registration  and  listing 
requirements,  blood  and  blood  products 
include  products  which  meet  the 
definition  of  a  device  under  the  act  and 
are  licensed  under  section  351  of  the 
PHS  Act. 

(Comment  44)  One  comment  asked 
FDA  to  clarif\'  whether  foreign 
establishments  may  continue  to 
authorize  an  initial  importer  in  the 
United  States  to  list  devices  on  the 
foreign  establishments  behalf.  The 
comment  explained  that,  in  the  past. 
FDA  has  allowed  initial  importers  to  list 
devices  if  the  foreign  establishment 
certifies  that  it  does  not  ship  its  devices 
to  anyone  else  in  the  United  States.  The 
comment  added  that,  under  §  807.25(d). 
the  official  correspondent  for  the  foreign 
establishment  would  remain  as  the 
contact  point  for  registration  and  listing 
matters. 

(Response)  The  final  rule  requires 
foreign  manufacturers  to  register  and  to 
list.  In  other  words.  FDA  is 
discontinuing  its  policy  that  allowed 
"sole"  initial  importers  to  list  devices. 
FDA  is  discontinuing  the  policv 
because,  even  though  importers 
believed  they  were  the  "sole"  importer, 
FDA  sometimes  found  there  were 
multiple  "sole"  importers.  Each 
importer  listed  devices,  and  the  lists 
would  differ.  The  submission  of 
multiple,  and  sometimes  different, 
device  lists  from  persons  who  claimed 
to  be  the  "sole  "  initial  importer  for  a 
particular  foreign  establishment  created 
confusion  and  uncertaintv  about  the 
device  lists.  Therefore.  FDA  is  requiring 
foreign  establishments  to  register  and  to 
list  their  devices  and  will  not  accept 
lists  from  "sole  "  initial  importers. 

(Comment  45)  One  comment  asked 
FDA  to  clarif}-  whether  contract 
manufacturers  must  register  or  list 
devices.  The  comment  explained  that 
proposed  §  807.20(a)(2)  suggests  that 
contract  manufacturers  do  not  have  to 
list  devices,  but  does  not  expressly 
exempt  contract  manufacturers  from  the 
registration  Requirements.  The  comment 
added  that  §  807.20(c)  appears  to 
exempt  contract  manufacturers  from 
registration  requirements  and  suggested 
that  both  foreign  and  domestic  contract 
manufacturers  be  exempt  from 
registration  requirements 

(Response]  The  comment  is  correct 
that  §  807.20(a)(2)  exempts  contract 
manufacturers  from  the  listing 
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requirements,  while  the  language  in 
§807  20(c)(1)  was  intended  to  exempt 
contract  manufacturers  from  registration 
and  listing  requirements.  However,  the 
agency  is  considering  more  substantial 
revisions  to  part  807,  and  these 
revisions  will  include  changes  to  the 
requirements  for  contract 
manufacturers  .^s  a  result,  FDA 
declines  to  amend  §  807.20(a)(2)  and 
(c)(1)  as  suggested  by  the  comment,  and 
the  agency  encourages  foreign  contract 
manufacturers  to  register. 

(Comment  46]  One  comment  noted 
that,  under  §807. 20(a)(2),  contract 
manufacturers  do  not  have  to  list 
devices,  and  that  §  807.22(c)(1)  does  not 
require  initial  importers  to  submit  a  list 
of  devices  The  comment  suggested  that 
FDA  move  the  language  regarding  initial 
importers  from  §  807.22(c)(1)  to 
§  807.20(a)(2)  to  enhance  clarity  and 
consistency. 

(Response)  The  comment  goes  beyond 
the  scope  of  the  rule.  While  FDA  agrees 
that  §§  807.20(a)(2)  and  807.22(c)(1) 
could  be  written  more  clearly  and 
consistently,  the  agency  is  considering 
more  substantial  revisions  to  part  807. 
Therefore.  FDA  declines  to  amend  this 
rule  to  make  the  changes  suggested  by 
the  comment. 

(Comment  47)  As  stated  earlier,  one 
comment  suggested  that  FDA  revise 
§  207.20(a)  and  similar  language  in 
§§  607  20(a)  and  807.20(a)  to  allow  a 
foreign  parent  company  to  register  and 
list  on  behalf  of  its  foreign  subsidiaries. 
The  comment  explained  that  the  rule 
allows  parent  companies  to  list  on 
behalf  of  their  subsidiaries,  but  does  not 
allow  them  to  register  their  subsidiaries. 

(Response)  FDA  agrees  with  the 
comment  and  has  amended  §§  207.20(a), 
607.20(a).  and  807.20(a)  to  allow  parent 
companies  to  register  and  list  on  behalf 
of  their  subsidiaries. 

3.  Information  Required  or  Requested 
for  Establishment  Registration  and 
Device  Listing  (§807.25) 

Proposed  §807.25  would  delete  the 
word  "ZIP"  from  the  term,  "post  office 
ZIP  Code."  because  the  term  "ZIP  Code" 
is  not  used  in  many  foreign  countries. 

FDA  received  no  comments  on  this 
provision  and  has  finalized  it  without 
change. 

4.  Establishment  Registration  and 
Device  Listing  for  United  States  Agents 
of  Foreign  Establishments  (§  807.40) 

Proposed  §  807.40  would  delete  the 
existing  language  in  §  807.40  entirely 
and  replace  it  with  general  descriptions 
of  the  foreign  establishment's 
obligations  and  the  United  States  agent's 
role.  The  proposal  would  also  use  the 
term  "foreign  establishment,"  rather 


than  "foreign  manufacturer.  "  and  revise 
the  title  to  §  807  40  to  be  more 
consistent  with  section  510  of  the  act. 

Proposed  §  807.40(a)  would  require 
any  foreign  establishment  engaged  in 
the  manufacture,  preparation, 
propagation,  compounding,  or 
processing  of  a  device  that  is  imported 
or  offered  for  import  into  the  United 
States  to  register  and  list  its  devices  in 
conformance  with  subpart  B  of  part  807 
("Procedures  for  Device 
Establishments").  This  would  have 
foreign  establishments  comply  with  the 
same  procedures  as  domestic 
establishments. 

The  proposal  would  also  require  the 
official  correspondent  for  the  foreign 
establishment  to  facilitate 
communication  between  the 
establishment's  management  and  FDA. 
This  change  complements  the 
requirement  for  an  official 
correspondent  in  §  807.25(d). 

Proposed  §  807.40(b)  would  require 
each  registered  foreign  establishment  to 
submit  the  name,  address,  and  phone 
number  of  its  United  States  agent  as  part 
of  its  registration  information.  The 
proposal  would  also  require  the  agent  to 
reside  or  maintain  a  place  of  business  in 
the  United  States,  but  would  allow 
(rather  than  require)  a  foreign 
establishment  to  designate  its  United 
States  agent  as  its  official 
correspondent.  The  preamble  to  the 
proposed  rule  explained  that 
designating  the  United  States  agent  as 
the  official  correspondent  may  be  more 
efficient  than  having  a  separate  United 
States  agent  and  an  official 
correspondent,  but  the  proposed  rule 
would  give  foreign  establishments 
flexibility  in  deciding  how  to  allocate 
their  resources  in  this  area  and  what  the 
United  States  agent's  responsibilities 
would  be  (see  64  FR  26330  at  26337). 
The  preamble  to  the  proposed  rule  also 
noted  that  electronic  product 
manufacturers,  under  §  1005.25  (21  CFR 
1005.25),  must  designate  a  permanent 
resident  of  the  United  States  as  the 
manufacturer's  agent  upon  whom 
service  of  process  may  be  made  for  and 
on  behalf  of  the  manufacturer  as 
provided  in  section  360(d)  of  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968.  The  preamble  to  the 
proposed  rule  suggested  that 
manufacturers  of  products  that  are  both 
medical  devices  and  electronic  products 
might  wish  to  consider  whether  their 
agents,  under  §  1005.25,  can  also  serve 
as  their  United  States  agent  under 
proposed  §  807.40  and  perform  the 
duties  expected  of  a  United  States  agent 
(id). 

Like  proposed  §§  207.40  and  607.40, 
proposed  §  807  40(b)  would  require  the 


United  States  agent,  upon  request  from 
FDA,  to  assist  the  agency  in 
communications  with  the  foreign 
establishment,  to  respond  to  questions 
regarding  devices  imported  or  offered 
for  import,  and  to  assist  FDA  in 
scheduling  inspections  of  the  foreign 
establishment.  Proposed  §  807.40(b) 
would  also  enable  FDA.  when  it  is 
unable  to  contact  the  foreign 
manufacturer  directly  or  expeditiously, 
to  provide  information  or  documents  to 
the  United  States  agent  and  for  that  act 
to  be  considered  equivalent  to  providing 
the  same  information  or  documents  to 
the  foreign  establishment,  and  would 
further  require  a  foreign  establishment 
to  report  to  FDA  changes  in  the  United 
States  agent's  name,  address,  or  phone 
number  within  10  days  of  the  change. 

Proposed  §  807, 40(c),  like  proposed 
§§  207.40(b)  and  607.40(b),  would 
prohibit  the  importation  of  devices  that 
have  not  been  listed  or  manufactured, 
prepared,  propagated,  compounded,  or 
processed  at  a  registered  foreign 
establishment. 

(Comment  48)  One  comment  noted 
that  §  807.40(a)  requires  the  official 
correspondent  to  facilitate 
communications  between  a  firm  and 
FDA  while  proposed  §  807.40(b)(2) 
would  require  the  United  States  agent  to 
facilitate  communications  between  a 
foreign  establishment  and  FDA.  The 
comment  suggested  revising  §  807.40(a) 
to  require  the  official  correspondent  to 
facilitate  communications  pertaining  to 
registration  and  listing.  The  comment 
said  this  would  help  distinguish 
between  the  official  correspondent  and 
the  United  States  agent. 

(Response)  FDA  agrees  with  the 
comment  and  has  revised  §  807.40(a) 
accordingly.  This  change  would  make 
the  official  correspondent's  role,  for 
foreign  establishments,  more  consistent 
with  that  for  domestic  establishments, 
as  seen  in  § 807.25(d)  (official 
correspondent  for  a  domestic 
establishment  is  the  point  of  contact  for 
matters  relating  to  registration  and 
listing). 

((Domment  49)  As  stated  earlier,  one 
comment  asserted  that  FDA  should  not 
require  foreign  establishments  to 
register  if  their  products  are  not 
commercially  distributed  in  the  United 
States.  The  comment  said  that  foreign 
establishments  which  send  goods  to  a 
foreign  trade  zone  and  later  re-export 
those  goods  from  the  United  States 
without  entering  them  into  U.  S. 
commerce  should  be  exempt  from 
registration  requirements. 

(Response)  FDA  agrees  with  the 
comment,  but  only  as  it  pertains  to 
foreign  establishments  who  send 
products  into  foreign  trade  zones  and 
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whose  products  are  re-exported  from  the 
United  States  without  having  entered 
domestic  commerce.  FDA.  therefore,  has 
amended  §§  207.40(a),  607,40(a),  and 
807.40(a)  accordingly. 

(Comment  50)  Two  comments  sought 
to  exempt  foreign  establishments  from 
the  United  States  agent  requirement  if 
the  foreign  establishment  makes  class  I 
devices.  The  comments  asserted  that 
these  devices  present  little  or  no  risk  to 
consumers  so  requiring  these 
establishments  to  have  a  United  States 
agent  would  increase  costs  to  those 
establishments  and  provide  little  or  no 
benefit. 

(Response)  FDA  declines  to  amend 
the  rule  as  suggested  by  the  comments. 
Section  510(i)  of  the  act  does  not  base 
the  United  States  agent  requirement  on 
a  product's  level  of  risk,  and  FDA's 
interpretation  of  section  510(i)  of  the  act 
would  be  more  consistent  and  fair  if  it 
applied  the  United  States  agent 
requirement  to  all  foreign 
establishments  regardless  of  their  device 
classifications. 

Additionally.  §807.40  only  requires 
the  United  States  agent  to  assist  in 
communications  with  the  foreign 
establishment,  to  respond  to  questions 
regarding  devices  imported  or  offered 
for  import,  and  to  assist  in  scheduling 
inspections  of  the  foreign  establishment. 
These  duties  are  not  dependent  on  a 
device's  classification.  For  example. 
FDA  might  ask  the  United  States  agent 
to  help  schedule  an  inspection  of  the 
foreign  establishment.  Such  assistance 
could  facilitate  the  inspection, 
regardless  of  the  device  classification  for 
the  foreign  establishment's  products. 

5.  Miscellaneous  Device  Comments 

(Comment  51)  One  comment  would 
revise  the  title  for  part  807  to  delete  the 
word  "distributors."  The  comment  said 
that  FDA  does  not  require  distributors  to 
register  or  list  devices. 

(Response)  The  proposed  rule  used  an 
incorrect  title  for  part  807;  the  current 
title  for  part  807  refers  to  manufacturers 
and  initial  importers  of  devices  and 
does  not  refer  to  distributors.  Therefore, 
no  changes  are  neces.sary. 

(Comment  52)  One  comment  offered 
several  suggestions  on  how  to  revise  the 
registration  and  listing  forms  for  device 
establishments  The  comment  would 
also  redesignate  the  forms  and  make 
corresponding  changes  in  part  807 
whenever  a  provision  referred  to  a  form 
by  its  designation. 

(Response)  FDA  has  or  will  address 
issues  regarding  its  registration  and 
listing  forms  as  part  of  Liie  piucess  of 
seeking  approved,  under  the  Paperwork 
Reduction  Act  of  1995,  for  the  revised 


information  collection  requirements  in 
those  forms. 

(Comment  53)  One  comment  said  that 
FDA  must  amend  §807.65.  "Exemptions 
for  device  establishments,"  so  that 
certain  exemptions  would  not  applv  for 
foreign  establishments  The  comment 
said  that  the  following  exemptions 
should  not  apply  to  foreign 
establishments:  — 

1.  Section  807.65(d)  for  licensed 
practitioners; 

2.  Section  807.65(e)  for  pharmacies, 
surgical  supply  outlets,  or  other  similar 
retail  establishments  making  final 
deliveries  or  sales  to  the  ultimate  user; 

3.  Section  807.65(f)  for  persons  who 
manufacture,  prepare,  propagate, 
compound,  or  process  devices  solely  for 
use  in  research,  teaching,  or  analysis 
and  do  not  introduce  such  devices  into 
commercial  distribution;  and 

4  Section  807.65(i)  for  persons  who 
dispense  devices  to  the  ultimate 
consumer  or  whose  major  responsibilitv 
is  to  render  a  service  necessan.'  to 
piuv  ide  the  consumer  with  a  device  or 
the  benefits  to  be  derived  from  the  use 
of  a  device. 

The  comment  explained  that  amending 
§807  65  in  this  manner  would  be 
similar  to  the  limitations  on  exemptions 
in  proposed  §§  207.10  and  607.65 

(Response)  FDA  agrees  with  the 
comment  and  has  amended  §  807.65 
accordingly.  Section  510(g)(5)  of  the  act 
gives  FDA  discretion  to  decide  whether 
to  exempt  a  class  of  persons  from  the 
registration  requirements  Here,  in  the 
case  of  §  807.65(d)  and  (e),  the 
exemptions  are  expressly  or  implicitly 
dependent  on  a  person's  compliance 
with  Federal,  State,  or  local  laws,  and  so 
FDA  has  insufficient  information  to 
make  a  finding,  under  section  5M)(g)(5i 
of  the  act,  to  justify  an  exemption  for 
foreign  practitioners,  pharmacies, 
surgical  supply  outlets,  and  other 
similar  establishments 

For  §  807.65(f)  and  (i).  FDA.  again,  has 
insufficient  information  to  make  a 
finding,  under  section  510(g)(5)  of  the 
act.  to  justify'  an  exemption  for  foreign 
establishments  engaged  in  those 
practices.  Consequentlv,  the  exemptions 
in  §  807.65(d),  (e).  (f).  and  (i)  will  apply 
only  to  domestic  persons  or 
establishments. 

F  Registration  Schedules 

The  preamble  to  the  proposed  rule 
indicated  that  FDA  would  develop  a 
staggered  schedule  for  foreign 
establishment  registration  for  foreign 
establishments  subject  to  part  207  FDA 
explained  that  a  staggered  schedule 
might  be  needed  because  part  207 
applies  to  human  drugs,  animal  drugs, 
and  biologies.  The  preamble  to  the 


proposed  rule  also  stated  that  FDA  did 
not  intend  to  develop  anv  special 
registration  schedules  for  parts  607  and 
807  because,  compared  to  part  207, 
fewer  foreign  manufacturers  are  subject 
to  the  registration  requirements  in  parts 
607  and  807. 

AfXer  the  proposed  rule  had  appeared 
in  the  Federal  Register,  FDA  began 
efforts  to  create  an  electronic 
registration  program  for  all 
establishments  subject  to  part  207 
Thus,  for  foreign  human  drug,  animal 
drug,  and  biologies  establishments 
subject  to  part  207,  a  staggered 
registration  schedule  is  no  longer 
necessary.  Foreign  establishments 
subject  to  part  207  should  register  bv 
May  28,  2002. 

For  foreign  blood  and  blood  product 
establishments  subject  to  part  607,  no 
special  registration  schedules  are 
necessary.  FDA  has  determined  that  the 
foreign  establishments  subject  to  part 
607  have  previously  submitted 
information  that  fulfills  the  registration 
requirement  (with  the  exception  of  the 
United  States  agent  requirement),  and 
CBER  will  contact  those  manufacturers 
to  obtain  information  regarding  the 
LInited  States  agent  for  each 
establishment. 

For  foreign  device  establishments, 
FDA  will  begin  enforcing  the 
requirements  in  part  807  beginmng  on 
April  26.  2002. 

ni.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibilitv  Act  (5 
use  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulator)'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act.  if  a  rule 
has  a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agencv 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities  Title  II  of 
the  Unfimded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  wTitten 
assessment  and  economic  analvsis 
before  proposing  any  rule  that  may 
result  in  an  expenditure  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector. 
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of  SlOO  million  (adjusted  annually  for 
inflation). 

The  final  rule  is  consistent  with  the 
principles  set  out  in  the  Executive  order 
and  in  these  two  statutes.  As  explained 
below,  FDA  finds  that  the  final  rule 
does  not  require  a  Regulatory  Flexibility 
Analysis.  Also,  because  the  rule  does 
not  impose  any  mandates  on  State, 
local,  or  tribal  governments,  or  the 
private  sector,  that  will  result  in  an 
expenditure  in  any  1  year  of  SlOO 
million  or  more.  FDA  is  not  required  to 
perform  a  cost-benefit  analysis 
according  to  the  Unfimded  Mandates 
Rcfdrm  Act. 

The  new  economic  burdens  imposed 
by  the  rule  will  involve  broader 
requirements  for  foreign  firms  with 
respect  to  the  registration  of 
establishments  and  to  the  designation  of 
United  States  agents.  First,  some  foreign 
manufacturers  will  have  to  register  their 
establishment  before  importing  drugs, 
biological  products,  or  devices  into  the 
United  States.  As  stated  earlier,  before 
FDAMA  amended  section  510  of  the  act 
to  require  foreign  establishment 
registration,  many  foreign 
estdblishnients  voluntarily  registered 
their  establishments,  but  all  foreign 
establishments  that  imported  or  offered 
for  import  drugs,  blood  and  blood 
products,  and  devices  into  the  United 
States  were  required  to  list  their 
products.  The  registration  and  listing 
activities  used  forms  prepared  bv  FDA. 

FDA  is  able  to  estimate  the  rufe's 
f-(  Dnnmu  impact  bv  using  time  and 
hourly  wage  estimates  for  registration. 
FDA  estimates  the  labor  costs  associated 
with  establishment  registration  are 
small,  ranging  irnm  S25  per  hour  for 
device  establishments.  S20  per  hour  for 
blood  and  blood  product 
establishments,  and  SlOO  per  hour  for 
drug  establishments  These  costs  are 
based  on  information  obtained  primarily 
from  domestic  establishments,  and  FDA 
assumes  that  the  average  costs  for 
foreign  establishments  will  be  similar. 
FDA  also  estimates  that  completing  an 
establishment  registration  form  will 
range  from  15  minutes  to  1  hour 
(depending  on  the  form  used).  These 
estimates  are  derived  from  the  estimated 
registration  costs  for  domestic 
establishments  and  foreign 
establishments  that  voluntarily 
registered  before  FDAMA  s  enactment. 

For  devices  subject  to  part  807,  the 
agency's  device  establishment  data  base 
presentlv  includes  about  8.200  foreign 
establishments,  of  which  almost  .3.000 
are  unregistered  establishments  with 
listed  products  FDA  s  paperwork 
officials  estimate  that  registration 
activities  w'ould  take  about  15  minutes 
at  a  cost  of  about  S6.25  per  facility. 
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Thus,  tie  one-time  cost  to  register  these 

foreign  device  establishments  would  be 
about  S18,750  (3,000  x  15  minutes  x  S25 
per  hour).  For  the  remaining  device 
firms,  tjie  paperwork  costs  would  be 
minimal,  consisting  of  the  time  required 
to  name  a  United  States  agent. 

For  blood  and  blood  products  subject 
to  part  607,  FDA  records  suggests  there 
are  98  foreign  establishments  and  that 
all  have  voluntarily  registered  with 
FDA.  Therefore,  the  cost  to  register 
these  foreign  establishments  should  be 
minimal  and  consist  of  the  time 
required  to  name  a  United  States  agent. 

For  drugs  and  biological  products 
subject  to  part  207,  FDA  records  suggest 
there  are  5,630  foreign  establishments, 
but  the  number  of  foreign 
establishments  that  have  already 
registered  cannot  easily  be  determined. 
Thus,  even  if  all  of  these  foreign 
establishments  must  register,  the  one- 
time cost  to  register  would  be  about 
S281,500  (5,630  x  30  minutes  x  SlOO  per 
hour). 

(Comment  54)  Several  comments, 
almost  all  from  medical  device 
companies,  criticized  the  proposed  rule 
as  not  estimating  the  economic  impact 
of  the  United  States  agent  requirement. 
One  comment  declared  that  the  United 
States  agent  requirement  would  "easily 
exceed  SlOO  million,  but  did  not 
explain  how  it  arrived  at  that 
conclusion.  Another  comment  stated 
that  the  Regulatory  Flexibility  Act 
requires  U.  S.  agencies  to  analyze 
regulator}'  options  that  would  minimize 
any  significant  impact  on  small  entities 
and  claimed  that  FDA  failed  to  conduct 
that  analysis.  Other  comments  said  FDA 
must  consider  the  insurance  costs  for  a 
United  States  agent,  retainer  fees,  office 
costs,  hourly  rates,  and/or  daily  rates. 
One  comment  implied  that  the  rule  was 
intended  to  lower  FDA's  operating  costs 
while  transferring  more  responsibilities 
and  costs  to  foreign  establishments. 
Another  comment  sought  more  time  to 
determine  the  rule's  economic  impact. 

(Response)  FDA  disagrees  with  the 
comments.  The  comments  did  not 
provide  any  evidence  to  support  their 
claims  that  the  United  States  agent 
requirement  would  result  in  costs 
exceeding  SlOO  million.  In  response  to 
the  comments.  FDA  examined  the  costs 
of  retaining  a  United  States  agent. 
Several  persons  have  contacted  FDA  to 
express  an  interest  in  becoming  a 
United  States  agent,  and  their  fees  have 
ranged  between  S750  and  S2,000 
annually. 

FDA  does  not  have  a  precise  estimate 
of  the  number  of  foreign  device  firms 
that  would  need  to  develop  an 
arrangement  with  a  United  States  agent, 
but  the  agency's  establishment  data  base 


identifies  about  6.400  foreign  device 
establishments  that  show  only  a  foreign 
address  for  their  'official 
correspondent."  If  each  of  these  6,400 
device  establishments  incurred  costs  of 
Si  .000  to  obtain  a  United  States  agent, 
the  total  indiistr\'  annual  cost  would  be 
about  S6. 400. 000. 

Similarly.  FDA  does  not  know  the 
precise  number  of  drug  establishments 
that  would  incur  costs  to  retain  a  United 
States  agent.  The  agency  believes, 
however,  that  the  added  costs  for  most 
pharmaceutical  firms  would  be 
minimal,  because  under  current  rules 
(21  CFR  314.50(a)).  all  applications  and 
supplements  to  approved  applications 
must  already  "contain  the  name  and 
address  of.  and  be  countersigned  by.  an 
attorney,  agent,  or  other  authorized 
official  who  resides  or  maintains  a  place 
of  business  within  the  United  States." 
Bulk  drug  establishments  not  holding  an 
approved  application  could  generally 
rely  on  the  primary  purchaser  of  their 
product  to  serve  as  their  United  States 
agent.  Thus,  while  manv  foreign  drug 
establishments  would  incur  some 
additional  paperwork  costs,  the 
additional  costs  would  be  minimal. 

(Comment  55)  One  comment  said 
FDA  failed  to  offer  exemptions  from  the 
United  States  agent  requirement  to 
small-  and  medium-sized  Canadian 
firms  as  required  under  the  Regulatory 
Flexibility  Act, 

(Response)  The  agency  examined,  but 
rejected,  alternatives  tt)  the  proposed 
rule.  The  registration  information 
required  by  FDA  is  minimal,  consisting 
largely  of  the  establishment's  address, 
names  of  owners  or  responsible 
officials,  and  additional  identif\ing 
information  on  the  establishment  (such 
as  type  of  establishment,  types  of 
products  at  the  establishment,  type  of 
ownership).  Similarly,  identification  of 
the  United  States  agent  requires 
minimal  information  (name,  address, 
phone  number).  An  alternative  that 
required  less  information  from  foreign 
establishments  would  not  provide 
sufficient  information  to  identifv'  the 
foreign  establishment's  location,  a 
responsible  person  at  the  foreign 
establishment,  or  the  type  of 
establishment,  thereby  complicating  any 
effort  to  locate  or  contact  the  foreign 
establishment  or  to  determine  whether 
the  foreign  establishment  complied  with 
the  appropriate  statutory'  and  regulatorv 
requirements.  FDA  also  rejected  an 
alternative  that  would  eliminate  the 
United  States  agent  requirement  for 
small-  and  medium-.^ized  firms;  section 
510(i)  of  the  act  expressly  requires 
foreign  establishment  to  have  a  United 
States  agent  and  does  not  provide  for 
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exemptions  from  the  United  States  agent 
requirement. 

Moreover,  as  stated  earlier.  FDA  does 
not  object  to  having  multiple  firms  use 
the  same  United  States  agent.  Neither 
the  act  nor  these  regulations  require  a 
foreign  establishment  to  enter  an 
exclusive  arrangement  with  its  United 
States  agent.  In  other  words,  several 
foreign  establishments  could  use  the 
same  agent  or  "share  "  an  agent,  so  long 
as  the  foreign  establishments  and  the 
United  States  agent  meet  their 
regulatory  obligations.  This  mav  reduce 
the  United  States  agent's  cost  for  small- 
and  medium-sized  firms. 

Finally,  the  agency  is  not  required  to 
prepare  a  Regulatorv  Impact  Analvsis 
under  the  Regulatory  Flexibility  Act, 
because  the  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  term  "small  entitv"  is  defined  (5 
U.S.C.  601(6))  to  include  the  term 
"small  business,"  which,  in  turn,  is 
defined  (5  U.S.C.  601(3))  to  have  the 
"same  meaning  as  the  term  small 
business  concern,"  The  term    business 
concern"  is  defined  by  the  Small 
Business  Administration  (SB.\).  at  13 
CFR  121.105(a).  in  relevant  part,  as  a 
business  entity  "with  a  place  of 
business  located  in  the  United  States  or 
which  makes  a  significant  contribution 
to  the  US.  econom\  through  pavment  of 
taxes  or  use  of  American  products, 
materials  or  labor  "  Although  some 
foreign  firms  would  meet  the  SB  A 
definition  of  a  "business  concern" 
because  of  their  significant  contribution 
to  the  United  States  economv  (even 
though  they  do  not  operate  primarily  in 


the  United  States),  it  is  unlikely  that  a 
substantial  number  that  do  not  alreadv 
have  a  U  S.  presence  that  could  act  as 
a  United  States  agent  would  be 
significantly  impacted  by  this  rule. 

The  Unfunded  Mandates  Reform  Act 
(Public  Law  104-114)  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  bv  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  (adjusted  annuallv 
for  inflation).  Because  the  total 
expenditures  under  the  final  rule  will 
not  result  in  a  1-year  expenditure  of 
SlOO  million  or  more.  FDA  is  not 
required  to  perform  a  cost-benefit 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

IV'.  Environmental  Impact 

The  agencv  ha.-  determined  under  21 
CFR  25.30(h')  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  c ontains  information 
collection  provisions  that  are  subject  to 
public  comment  and  review  bv  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C,  3501-3520)  The 
title,  description,  and  respondent 
description  for  the  information 
collection  requirements  are  shown 
below  with  an  estimate  of  the  annual 


reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

Title:  Foreign  Establishment 
Registration  and  Listing 

Description:  The  final  rule  requires 
foreign  establishments  that  import  or 
offer  to  import  human  drugs,  animal 
drugs,  biologies,  blood  products,  and 
devices  into  the  United  States  to  register 
and  to  name  a  United  States  agent.  This 
information  is  required  bv  section 
510(i)(l)  of  the  act.  as  amended  bv 
section  4 1 7  of  FDAMA. 

Although  section  510(i)(2)  of  the  act 
also  requires  foreign  establishments  to 
list  their  products  at  FDA.  the  final  rule 
does  not  include  such  a  requirement 
because  FDA's  existing  regulations 
already  require  foreign  manufacturers  to 
submit  such  lists,  and  the  agency  has 
already  obtained  OMB  approval  for  the 
information  collection  burden 
associated  with  product  listing  for  parts 
207  and  607  (for  part  207,  the  OMB 
approval  number  is  0910-0045  and 
expires  on  April  30.  2001;  for  part  607, 
the  OMB  approval  number  is  0910-0052 
and  expires  on  February  28.  2003). 
Through  this  notice,  FDA  is  also  seeking 
approval  for  the  device  listing 
requirements  insofar  as  they  will  be 
applied  to  foreign  establishments 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No  of 
ResponOenis 


No  of  Responses 

perResponoent 


207  21(a) 

2.463 

207  22(a)  and  207  40 

5  630 

207  25(b) 

53 

4.3 

607  22(a)  and  607  40 

98 

607  26 

1 

607  31 

1 

807  22(a)  and  807  40 

7.200 

807  22(b) 

27.720 

807.31(c) 

7 

Total 

Total  Annual 
Responses 


Hours  per 

Response 


Total  Hours 


0.5 
05 
0.5 
1 

05 
10 
025 
0.5 
0.5 


1,231  5 
2,815 
114 
98 
05 
10 
1,800 
13.860 
35 


19.932.5 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ot  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No  of 
Respondents 


No  of  Responses 

perRespondent 


Total  Annua' 
Responses 


Hours  per 
Response 


Total  Hours 


807.31 


6.480 


10 


64.800 


0.5 


32,400 
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Table  2.— Estimated  Annual  Recordkeeping  Burden^— Continued 

21  CFR  Section 

No  of             No  of  Responses         Total  Annual              Hours  per               j       j, 
Responbf nts           perRespondent            Responses                Response                  °^  nours 

Total 

1                                                                                                                            32.400 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


The  above  estimates  were  based  on 
the  number  nf  foreign  establishments 
that  currently  list  drugs  or  devices  {as 
required  by  existing  FDA  regulations), 
the  annual  average  number  of  new 
foreign  establishments  that  voluntarily 
registered  or  began  importing  devices, 
and  comparable  burden  hour  estimates 
for  registration  by  domestic 
establishments. 

For  device  listing  by  foreign 
establishments,  the  above  estimates  are 
based  on  the  number  of  foreign 
establishments  that  currently  list 
devices  and  ( (imparahle  burden  hour 
estimates  and  annual  frequency  per 
response  estimates  for  domestic  firms. 
FDA  has  also  made  a  correction  to  the 
total  hour  figure  for «?  807.31(e)  to 
change  4  hours  io  ,3.5  hours;  the 
correction  represents  the  accurate  figure 
resulting  from  the  mathematical 
calculation  of  7  annual  responses 
multiplied  h\  0  5  hours  p(>r  response. 

The  estimated  recordkeeping  burden 
for  4)807.31  IS  based  on  FDA's 
experience  with  foreign  device 
establishments.  FDA's  experience 
suggests  that,  for  foreign  device 
establishments,  there  are  approximately 
9  owners  (jr  operators  for  every  10 
foreign  device  establishments. 
Therefore,  because  FDA  records  indicate 
that  there  are  7,200  foreign  device 
establishments,  the  estimated  number  of 
recordkeepers  required  to  maintain  the 
initial  historical  files  is  6.480  (7,200  x 
0  90  -  H.480). 

The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review- 
Prior  to  the  effective  date  of  this  final 
rule.  FDA  will  publish  a  notice  in  the 
Federal  Register  announcing  OMBs 
decision  to  .ipprove.  modifv.  or 
disapprove  the  information  collection 
provisions  in  this  final  rule.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
c;ollection  of  information  unless  it 
displays  a  currently  valid  GMB  control 
number 

VI.  Federalism 

FDA  h.is  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
c  ontain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 


relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

List  of  Subjects 

21  CFR  Part  207 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  607 

Blood. 

21  CFR  Part  807 

Confidential  business  information. 
Imports.  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Title  21  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  LISTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

1 .  The  authority  citation  for  part  207 
is  revised  to  read  as  follows: 

Authoritv:  21  li.S.C.  321,  331,  351,  352, 
3.55.  3fS0.  360b.  371.  374.  381,  393:  42  U.S.C. 
262.  264.  271. 

2.  Saction  207.3  is  amended  by 
revising  paragraph  (a)(5)  and  by  adding 
paragraph  (a)(ll)  to  read  as  follows: 

§207.3     Definitions. 

(a)    *    *    • 

(5)  Commercial  distribution  means 
any  distribution  of  a  human  drug  except 
for  investigational  use  under  part  312  of 
this  chapter,  and  any  distribution  of  an 
animal  drug  or  animal  feed  bearing  or 
containing  an  animal  drug  for 
noninvestigational  uses,  but  the  term 
does  not  include  internal  or  interplant 
transfer  of  a  bulk  drug  substance 
between  registered  establishments 
within  the  same  parent,  subsidiary,  and/ 
or  affiliate  company.  For  foreign 
establishments,  the  term  "commercial 


distribution"  shall  have  the  same 
meaning  except  that  the  term  shall  not 
include  distribution  of  any  drug  that  is 
neither  imported  nor  offered  for  import 
into  the  United  States. 
***** 

(11)  United  States  agent  means  a 
person  residing  or  maintaining  a  place 
of  business  in  the  United  States  whom 
a  foreign  establishment  designates  as  its 
agent.  This  definition  excludes 
mailboxes,  answering  machines  or 
services,  or  other  places  where  an 
individual  acting  as  the  foreign 
establishment's  agent  is  not  physically 
present. 
***** 

3.  Section  207.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§207.7    Establishment  registration  and 
product  listing  for  human  blood  and  blood 
products  and  for  medical  devices. 

(a)  Owners  and  operators  of  human 
blood  and  blood  product  establishments 
shall  register  and  list  their  products 
with  the  Center  for  Biologies  Evaluation 
and  Research  (HFM-375).  1401 
Rockville  Pike,  suite  200N.  Rockville, 
MD  20852-1448.  on  Form  FDA-2830 
(Blood  Establishment  Registration  and 
Product  Listing),  in  accordance  with 
part  607  of  this  chapter.  Such  owners 
and  operators  who  also  manufacture  or 
process  other  drug  products  at  the  same 
establishment  shall,  in  addition,  register 
and  list  all  such  other  drug  products 
with  the  Drug  Listing  Branch  in 
accordance  with  this  part. 
***** 

4.  Section  207.10  is  amended  by 
re\ising  the  section  heading  and  the 
introductory  text  to  read  as  follows: 

§  207.1 0    Exemptions  for  establishments. 

The  following  classes  of  persons  are 
exempt  from  registration  and  drug 
listing  in  accordance  with  this  part 
under  section  510(g)(1),  {g)(2),  and  (g)(3) 
of  the  act,  or  because  FDA  has  found, 
under  section  510(g)(5)  of  the  act.  that 
their  registration  is  not  necessary  for  the 
protection  of  the  public  health.  The 
exemptions  in  paragraphs  (a)  and  (b)  of 
this  section  are  limited  to  pharmacies, 
hospitals,  clinics,  and  public  health 
agencies  located  in  any  State  as  defined 
in  section  201(a)(1)  of  the  act. 
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5.  Section  207.20  is  amended  bv 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  207.20    Who  must  register  and  submit  a 
drug  list. 

(a)  Owners  or  operators  of  all  drug 
establishments,  not  exempt  under 
section  510(g)  of  the  act  or  subpart  B  of 
this  part  207.  that  engage  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
drugs  shall  register  and  submit  a  list  of 
every  drug  in  commercial  distribution 
(except  that  registration  and  listing 
information  may  be  submitted  bv  the 
parent,  subsidiary,  and/nr  affiliate 
company  for  all  establishments  when 
operations  are  conducted  at  more  than 
one  establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments).  Drug  listing  is  not 
required  for  the  manufacturing, 
preparation,  propagation,  compounding, 
or  processing  of  an  animal  feed  bearing 
or  containing  an  animal  drug  (i.e..  a 
Type  B  or  Type  C  medicated  feed),  nor 
is  drug  listing  required  for 
establishments  engaged  in  drug  product 
salvaging.  Drug  products  manufactured, 
prepared,  propagated,  compounded,  or 
processed  in  any  State  as  defined  in 
section  201(a)(1)  of  the  act  must  be 
listed  whether  or  not  the  output  of  such 
establishments  or  any  particular  drug  so 
listed  enters  interstate  commerce.  No 
owner  or  operator  may  register  an 
establishment  if  any  part  of  the 
establishment  is  registered  bv  any  other 
owner  or  operator 
***** 

(c)  Before  beginning  manufacture  or 
processing  of  a  drug  subject  to  one  of 
the  following  applications,  an  owner  or 
operator  of  an  establishment  is  required 
to  register  before  the  agencv  approves  it: 
A  new  drug  application,  an  abbreviated 
new  drug  application,  a  new  animal 
drug  application,  an  abbreviated  new 
animal  drug  application,  a  medicated 
feed  mill  license  application,  or  a 
biologies  license  application. 
***** 

6.  Section  207.21  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  207.21     Times  for  registration  and  drug 
listing. 

(a)  The  owner  or  operate,  of  an 
establishment  entering  into  the 
manufacture  or  processing  of  a  drug  or 
drugs  shall  register  the  establishment 
within  5  days  after  the  beginning  of  the 
operation  and  shall  submit  a  list  of 
every  drug  in  commercial  distribution  at 
that  time.  If  the  owner  or  operator  of  the 
establishment  has  not  previously 
entered  into  such  an  operation,  the 
owner  or  operator  shall  register  within 


5  days  after  submitting  a  new  drug 
application,  abbreviated  new  drug 
application,  new  animal  drug 
application,  abbreviated  new  animal 
drug  application,  medicated  feed  mill 
license  application,  or  a  biologies 
license  application.  Owners  or  operators 
shall  renew  their  registration 
information  annually. 


§  207.25     [Amended] 

7.  Section  207.25  Information 
required  in  registration  and  drug  listing 
is  amended  in  paragraph  {b)(2)  by 
removing  "or  new  animal  drug 
application  number  "  and  bv  adding  in 
its  place  the  phrase  "new  animal  drug 
application  number,  or  abbreviated  new 
animal  drug  application  number  ". 

8.  Section  207.37  is  amended  by 
revising  the  introductorv  text  of 
paragraph  (aj  and  by  revising  paragraph 
(b)  to  read  as  follows: 

§  207.37     Inspection  of  registrations  and 
drug  listings. 

(a)  A  copy  of  the  Form  FDA-2656 
(Registration  of  Drug  Establishment) 
filed  by  the  registrant  will  be  available 
for  inspection  in  accordance  with 
section  510(f)  of  the  act.  at  the  Division 
of  Labeling  and  Non-Prescnption  Drug 
Compliance  fHFD-310).  Office  of 
Compliance.  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  7520  Standish  PI  , 
Rockville.  MD  20855   In  addition. 
copies  of  these  forms  for  establishments 
located  within  a  particular  geographic 
area  are  available  for  inspection  at  FDA 
district  offices  responsible  for  that 
geographical  area  Copies  of  forms 
submitted  by  foreign  drug 
establishments  are  available  for 
inspection  at  the  Foreign  Inspection 
Team  (HFD-322i.  Office  of  Compliance, 
Center  for  Drug  Evaluation  and 
Research.  7520  Standish  PI    Rockville, 
MD  20855   Upon  request  and  receipt  of 
a  stamped,  selfaddressed  envelope,  the 
Division  of  Labeling  and  Non- 
Prescription  Drug  Compliance,  the 
Foreign  Inspection  Team,  or  the 
appropriate  FDA  district  office  will 
verify  registration  numbers  or  provide 
the  location  of  a  registered 
establishment 
***** 

(b)  Requests  for  information  about 
registrations  and  drug  listings  of  an 
establishment  should  be  directed  to  the 
Information  Management  Team  (HFD- 
095).  Office  of  Information  Technologv. 
Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857  or,  with  respect  to 
the  information  described  in  paragraph 


(a)  of  this  section,  to  the  FD.A  district 
office  responsible  for  the  geographic 
area  in  which  the  establishment  is 
located, 

9.  Section  207.40  is  revised  to  read  as 
follows: 

§207.40     Establishment  registration  and 
drug  listing  requirements  for  foreign 
establishments 

(a)  Foreign  drug  establishments  whose 
drugs  are  imported  or  offered  for  import 
into  the  United  States  shall  comply  with 
the  establishment  registration  and  drug 
listing  requirements  in  subpart  C  of  this 
part,  unless  exempt  under  subpart  B  of 
this  part  or  unless  the  drugs  enter  a 
foreign  trade  zone  and  are  re-exported 
from  that  foreign  trade  zone  without 
having  entered  U.  S.  commerce. 

(b)  No  drug  may  be  imported  or 
offered  for  import  into  the  United  States 
unless  it  is  listed  as  required  in  subpart 
C  of  this  part  and  manufactured, 
prepared,  propagated,  compounded,  or 
processed  at  a  registered  foreign  drug 
establishment:  however,  this  restriction 
does  not  apply  to  a  drug  imported  or 
offered  for  import  under  the 
investigational  use  provisions  in  part 
312  of  this  chapter,  or  the 
investigational  new  animal  drug  use 
provisions  in  part  511  of  this  chapter,  or 
to  a  component  of  a  drug  imported 
under  section  801(d)(3)  of  the  act. 
Foreign  drug  establishments  shall 
submit  all  listing  information,  including 
labels  and  labeling,  and  registration 
information  in  the  English  language. 

(c)  Each  foreign  drug  establishment 
required  to  register  under  paragraph  (a) 
of  this  section  shall  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information  in 
accordance  with  subpart  C^  of  this  part. 
Each  foreign  drug  establishment  shall 
designate  only  one  United  States  agent. 

(1)  The  United  States  agent  shall 
reside  or  maintain  a  place  of  business  in 
the  United  States 

(2)  Upon  request  from  FDA,  the 
United  States  agent  shall  assist  FDA  in 
communications  with  the  foreign  drug 
establishment,  respond  to  questions 
concerning  the  foreign  drug 
establishment's  products  that  are 
imported  or  offered  for  import  into  the 
United  States  and  assist  FDA  in 
scheduling  inspections  of  the  foreign 
drug  establishment  If  the  agencv  is 
unable  tn  contact  the  foreign  drug 
establishment  directly  or  expeditiously. 
FDA  may  provide  information  or 
documents  to  the  L'nited  States  agent, 
and  such  an  action  shall  be  considered 
to  be  equivalent  to  providing  the  same 
information  or  documents  to  the  foreign 
drug  establishment. 
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(3)  The  foreign  drug  establishment  or 
the  United  States  agent  shall  report 
changes  in  the  United  States  agent's 
name,  address,  or  phone  number  to  FDA 
within  10-business  days  of  the  change. 

PART  607— ESTABLISHMENT 
REGISTRATION  AND  PRODUCT 
LISTING  FOR  MANUFACTURERS  OF 
HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

10.  The  authority  citation  for  part  607 
is  revised  to  read  as  follows: 

.Authority:  21  U.S.C.  321.  331,  351.  352. 
355.  360.  37.1.  374.  381.  393;  42  U.S.C.  262. 

264.  271. 

11   Section  ti07.3  is  amended  by 
revising  paragraphs  (b)  and  (e)  and  by 
adding  paragraph  (j)  to  read  as  follows: 

§607.3     Definitions. 


(b)  Blood  and  blood  product  means  a 
drug  which  consists  of  human  whole 
blood,  plasma,  or  serum  or  any  product 
derived  from  human  whole  blood, 
plasma,  or  serum,  hereinafter  referred  to 
as  "blood  product.  "  For  the  purposes  of 
this  part  only,  blood  and  blood  product 
also  means  those  products  that  meet  the 
definition  of  a  device  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  and  that 
are  licensed  under  section  351  of  the 
Public  Health  Service  Act. 
*         «         *         *         * 

(e)  Commercial  distribution  means 
any  distribution  of  a  blood  product 
except  under  the  investigational  use 
provisions  of  part  312  of  this  chapter, 
but  does  not  include  internal  or 
interplant  transfer  of  a  bulk  product 
substance  between  registered 
establishments  within  the  same  parent, 
subsidiary,  and/or  affiliate  company. 
For  foreign  establishments,  the  term 
'commercial  distribution  "  shall  have 
the  same  meaning  except  that  the  term 
shall  not  include  distribution  of  any 
blood  or  blood  product  that  is  neither 
imported  nor  offered  for  import  into  the 
United  States. 
***** 

(j)  I'nitpd  Statps  agent  means  a  person 
residing  or  maintaining  a  place  of 
business  in  the  United  States  whom  a 
foreign  establishment  designates  as  its 
agent.  This  definition  excludes 
mailboxes,  answering  machines  or 
services,  or  other  places  where  an 
individual  acting  as  the  foreign 
establishment's  agent  is  not  physically 
present. 

12.  Section  607.7  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§607.7    Establishment  registration  and 
product  listing  of  blood  banks  and  other 
firms  manufacturing  human  blood  and 
blood  products. 

***** 

(b)  Forms  for  registration  of  an 
establishment  are  obtainable  on  request 
from  the  Center  for  Biologies  Evaluation 
and  Research  (HFM-375).  1401 
Rockville  Pike,  suite  200N.  Rockville, 
MD  20852-1448.  or  at  any  of  the  Food 
and  Drug  Administration  district  offices. 

(c)  The  completed  form  should  be 
mailed  to  the  Center  for  Biologies 
Evaluation  and  Research  (HFM-375), 
1401  Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448. 

13.  Section  607.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  607.20    Who  must  register  and  submit  a 
blood  product  list. 

(a)  Owners  or  operators  of  all 
establishments,  not  exempt  under 
section  510(g)  of  the  act  or  subpart  D  of 
this  part,  that  engage  in  the  manufacture 
of  blood  products  shall  register  and 
submit  a  list  of  every  blood  product  in 
commercial  distribution  (except  that 
registration  and  listing  information  may 
be  submitted  by  the  parent,  subsidiary, 
and/or  affiliate  company  for  all 
establishments  when  operations  are 
conducted  at  more  than  one 
establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments).  Blood  products 
manufactured,  prepared,  propagated, 
compounded,  or  processed  in  any  State 
as  defined  in  section  201(a)(1)  of  the  act 
must  be  listed  whether  or  not  the  output 
of  such  blood  product  establishment  or 
any  particular  blood  product  so  listed 
enters  interstate  commerce. 
***** 

14.  Section  607.22  is  revised  to  read 
as  follows: 

§  607.22    How  and  where  to  register 
establishments  and  list  blood  products. 

(a)  The  first  registration  of  an 
establishment  shall  be  on  Form  FD- 
2830  (Blood  Establishment  Registration 
and  Product  Listing)  obtainable  on 
request  from  the  Department  of  Health 
and  Human  Services.  Food  and  Drug 
Administration.  Center  for  Biologies 
Evaluation  and  Research  (HFM-375), 
1401  Rockville  Pike,  suite  200N. 
Rockville.  MD  20852-1448.  or  from 
Food  and  Drug  Administration  district 
offices.  Subsequent  annual  registration 
shall  also  be  accomplished  on  Form  FD- 
2830,  which  will  be  furnished  by  the 
Food  and  Drug  Administration  before 
November  15  of  each  year  to 
establishments  whose  product 
registration  for  that  year  was  validated 
under  §  607.35.  The  completed  form 


shall  be  mailed  to  the  preceding  address 
before  December  31  of  that  year. 

(b)  The  first  list  of  blood  products  and 
subsequent  lune  and  December 
updatings  shall  be  on  Form  FD-2830. 
obtainable  upon  request  as  described  in 
paragraph  (a)  of  this  section. 

15.  Section  607.25  is  amended  in  the 
second  sentence  in  paragraph  (a)  by 
removing  the  word  "ZIP  ".  and  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§607.25    Information  required  for 
establishment  registration  and  blood 
product  listing. 

***** 

(b)  *   *   * 

"(3)  For  each  blood  product  listed,  the 
registration  number  of  the  parent 
establishment.  An  establishment  not 
owned,  operated,  or  controlled  by 
another  firm  or  establishment  is  its  own 
parent  establishment. 

16.  Section  607.26  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  607.26    Amendments  to  establishment 
registration. 

Changes  in  individual  ownership, 
corporate  or  partnership  structure, 
location,  or  blood-product  handling 
activity  shall  be  submitted  on  Form 
FDA-2830  (Blood  Establishment 
Registration  and  Product  Listing)  as  an 
amendment  to  registration  within  5  days 
of  such  changes.   *   *   * 

17.  Section  607.31  is  revised  to  read 
as  follows: 

§607.31    Additional  blood  product  listing 
information. 

(a)  In  addition  to  the  information 
routinely  required  by  §§  607.25  and 
607.30,  the  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  may 
require  submission  of  the  following 
information  by  letter  or  by  Federal 
Register  notice: 

(1)  For  a  particular  blood  product  so 
listed,  upon  request  made  by  the 
Director  of  the  Center  for  Biologies 
Evaluation  and  Research  for  good  cause, 
a  copy  of  all  advertisements. 

(2)  For  a  particular  blood  product  so 
listed,  upon  a  finding  by  the  Director  of 
the  Center  for  Biologies  Evaluation  and 
Research  that  it  is  necessary  to  carry  out 
the  purposes  of  the  act,  a  quantitative 
listing  of  all  ingredients. 

(3)  For  each  registrant,  upon  a  finding 
by  the  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  that 
it  is  necessary  to  carry  out  the  purposes 
of  the  act,  a  list  of  each  listed  blood 
product  containing  a  particular 
ingredient. 

(b)  [Reserved) 
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18.  Section  607.35  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  607.35    Notification  of  registrant;  blood 
product  establishment  registration  numt>er 
and  NDC  Labeler  Code. 

(a)  The  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  will 
provide  to  the  registrant  a  validated 
copy  of  Form  FD-2830  (Blood 
Establishment  Registration  and  Product 
Listing)  as  evidence  of  registration.  This 
validated  copy  will  be  sent  to  the 
location  shown  for  the  registering 
establishment,  and  a  copy  will  be  sent 
to  the  reporting  official  if  at  another 
address.  A  permanent  registration 
number  will  be  assigned  to  each  blood 
product  establishment  registered  in 
accordance  with  these  regulations. 
***** 

19.  Section  607.37  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  revising  paragraph 
(b)  to  read  as  follows: 

§  607.37    Inspection  of  establishment 
registrations  and  blood  product  listings. 

(a)  A  copy  of  the  Form  FD-2830 
(Blood  Establishment  Registration  and 
F*roduct  Listing)  filed  by  the  registrant 
will  be  available  for  inspection  under 
section  510(f)  of  the  act.  at  the 
Department  of  Health  and  Human 
Services.  Food  and  Drug 
Administration.  Office  of 
Communication.  Training  and 
Manufacturers'  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research.  1401  Rockville  Pike,  suite 
200N,  Rockville,  MD  20852-1448.  In 
addition,  for  domestic  firms,  the  same 
information  will  be  available  for 
inspection  at  each  of  the  Food  and  Drug 
Administration  district  offices  for  firms 
within  the  geographical  area  of  such 
district  office.  Upon  request  and  receipt 
of  a  self-addressed  stamped  envelope, 
verification  of  registration  number,  or 
location  of  registered  establishment  will 
be  provided.  The  following  information 
submitted  under  the  blood  product 
listing  requirements  is  illustrative  of  the 
type  of  information  that  will  be 
available  for  public  disclosure  when  it 
is  compiled: 
***** 

(b)  Requests  for  information  regarding 
blood  establishment  registrations  and 
blood  product  listings  should  be 
directed  to  the  Department  of  Health 
and  Human  Services.  Food  and  Drug 
Administration,  Office  of 
Communication,  Training  and 
Manufacturers'  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike,  suite 
200N.  Rockville.  MD  20852-1448. 


20.  Section  607.40  is  revised  to  read 
as  follows: 

§607.40     Establishment  registration  and 
blood  product  listing  requirements  for 
foreign  blood  product  establishments. 

(a)  Every  foreign  estabhshment  shall 
comply  with  the  establishment 
registration  and  blood  product  listing 
requirements  contained  in  subpart  B  of 
this  part,  unless  exempt  under  subpart 
D  of  this  part  or  unless  the  blood 
product  enters  a  foreign  trade  zone  and 
is  re-exported  from  that  foreign  trade 
zone  without  having  entered  U.  S. 
commerce. 

(b)  No  blood  product  may  be  imported 
or  offered  for  import  into  the  United 
States  unless  it  is  the  subject  of  a  blood 
product  listing  as  required  under 
subpart  B  of  this  part  and  is 
manufactured,  prepared,  propagated, 
compounded,  or  processed  at  a 
registered  foreign  establishment: 
however,  this  restriction  does  not  applv 
to  a  blood  product  imported  or  offered 
for  import  under  the  investigational  use 
provisions  of  part  312  of  this  chapter  or 
to  a  blood  product  imported  under 
section  801(d)(4)  of  the  act.  The 
establishment  registration  and  blood 
product  listing  information  shall  be  in 
the  English  language. 

(c)  Each  foreign  establishment 
required  to  register  under  paragraph  (a) 
of  this  section  shall,  as  part  of  the 
establishment  registration  and  blood 
product  listing,  submit  the  name  and 
address  of  the  establishment  and  the 
name  of  the  individual  responsible  for 
submitting  establishment  registration 
and  blood  product  listing  information 
Any  changes  in  this  information  shall  be 
reported  to  the  Food  and  Drug 
Administration  at  the  interxals  specified 
for  updating  establishment  registration 
information  in  §607.26  and  blood 
product  listing  information  in 

§  607.30(a). 

(d)  Each  foreign  establishment 
required  to  register  under  paragraph  (a) 
of  this  section  shall  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information  in 
accordance  with  subpart  B  of  this  part. 
Each  foreign  establishment  shall 
designate  only  one  United  States  agent 

(1)  The  United  States  agent  shall 
reside  or  maintain  a  place  of  business  in 
the  United  States 

(2)  Upon  request  from  FDA,  the 
United  States  agent  shall  assist  FDA  in 
communications  with  the  foreign 
establishment,  respond  to  questions 
concerning  the  foreign  establishment's 
products  that  are  imported  or  offered  for 
import  into  the  United  States,  and  assist 
FDA  in  scheduling  inspections  of  the 


foreign  establishment  If  the  agencv  is 
unable  to  contact  the  foreign 
establishment  directly  or  expeditiouslv. 
FDA  may  provide  information  or 
documents  to  the  United  States  agent, 
and  such  an  action  shall  be  considered 
to  be  equivalent  to  providing  the  same 
information  or  documents  to  the  foreign 
establishment 

(3)  The  foreign  establishment  or  the 
United  States  agent  shall  report  changes 
in  the  United  States  agent's  name. 
address,  or  phone  number  to  FDA 
within  10-business  days  of  the  change. 

21    Section  607  65  is  amended  bv 
revising  the  introducton,-  text  to  read  as 
follows: 

§  607.65     Exemptions  for  blood  product 
establishn>ents. 

The  following  classes  of  persons  are 
exempt  from  registration  and  blood 
product  listing  in  accordance  with  this 
part  607  under  the  provisions  of  section 
510(g)(1).  (g)(2).  and  (g)(3)  of  the  act,  or 
because  the  Commissioner  of  Food  and 
Drugs  has  found,  under  section 
510(g)(5).  that  such  registration  is  not 
necessar\  for  the  protection  of  the 
public  health.  The  exemptions  in 
paragraphs  (a),  (b).  (f).  and  (g)  of  this 
section  are  limited  to  those  classes  of 
persons  located  in  any  State  as  defined 
in  section  201(a)(1)  of  the  act 


PART  807— ESTABLISHMENT 
REGISTRATION  AND  DEVICE  USTING 
FOR  MANUFACTURERS  AND  INITIAL 
IMPORTERS  OF  DEVICES 

22  The  authority  citation  for  part  807 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352. 
360.  360c.  360e.  3601.  360),  371.  374.  381. 

393:42  U.S.C.  264.271. 

23  Section  807.3  is  amended  bv 
revising  paragraphs  (b)  and  (r)  to  read  as 
follows: 

§807.3     Definitions. 

***** 

(b)  Commercial  distribution  means 
any  distribution  of  a  device  intended  for 
human  use  which  is  held  or  offered  for 
sale  but  does  not  include  the  following; 

(1)  Internal  or  interplant  transfer  of  a 
device  between  establishments  within 
the  same  parent,  subsidiary,  and/or 
affiliate  company: 

(2)  Any  distribution  of  a  device 
intended  for  human  use  which  has  in 
effect  an  approved  exemption  for 
investigational  use  under  section  520(g) 
of  the  act  and  part  81 2  of  this  chapter: 

(3)  Any  distribution  of  a  device, 
before  the  effective  date  of  part  812  of 
this  chapter,  that  was  not  introduced  or 
delivered  for  introduction  into  interstate 
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commerce  for  commercial  distribution 
before  May  28,  1976,  and  that  is 
classified  into  class  III  under  section 
513(f]  of  the  act:  Pwvidpd.  That  the 
device  is  intended  solely  for 
investigational  use.  and  under  section 
501(f)(2)(A)  of  the  act  the  device  is  not 
required  to  have  an  approved  premarket 
approval  application  as  provided  in 
section  515  of  the  act;  or 

(4)  For  foreign  establishments,  the 
distribution  of  any  device  that  is  neither 
imported  nor  offered  for  import  into  the 
United  States. 
***** 

(r)  United  States  agent  means  a  person 
residing  or  maintaining  a  place  of 
busmess  in  the  United  .States  whom  a 
foreign  establishment  designates  as  its 
agent.  This  definition  excludes 
mailboxes,  answering  machines  or 
services,  or  other  places  where  an 
individual  acting  as  the  foreign 
establishment's  agent  is  not  physically 
present 


Subpart  B    [Amended] 

24.  The  heading  for  subpart  B  of  this 
part  is  revised  to  read  as  follows: 

Subpart  B — Procedures  for  Device 
Establishments 

25.  Section  807.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§807.20    Who  must  register  and  submtt  a 
device  fist. 

(a)  An  owner  or  operator  of  an 
establishment  not  exempt  under  section 
51Q(g)  of  the  act  or  subpart  D  of  this  part 
who  is  engaged  in  the  manufacture, 
preparation,  propagation,  compounding, 
assembly,  or  processing  of  a  device 
intended  for  human  use  shall  register 
and  submit  listing  information  for  those 
devices  in  commercial  distribution, 
except  that  registration  and  listing 
information  mav  be  submitted  bv  the 
parent,  subsidiary,  or  affiliate  company 
for  all  the  domestic  or  foreign 
establishments  under  the  control  of  one 
of  these  organizations  when  operations 
are  conducted  at  more  than  one 
establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments.  The  term  "device" 
includes  all  in  vitro  diagnostic  products 
and  in  vitro  diagnostic  biological 
products  not  subject  to  licensing  under 
section  351  of  the  Public  Health  Service 
Act.  An  owner  or  operator  of  an 
establishment  located  in  any  State  as 
defined  in  section  201(a)(1)  of  the  act 
shall  register  its  name,  places  of 
business,  and  all  establishments  and  list 
the  devices  whether  or  not  the  output  of 
the  establishments  or  any  particular 


device  so  listed  enters  interstate 
commerce.  The  registration  and  listing 
requirements  shall  pertain  to  any  person 
who; 

(1)  Initiates  or  develops  specifications 
for  a  device  that  is  to  be  manufactured 
by  a  second  party  for  commercial 
distribution  by  the  person  initiating 
specifications; 

(2)  Manufactures  for  commercial 
distribution  a  device  either  for  itself  or 
for  another  person.  However,  a  person 
who  only  manufactures  devices 
according  to  another  person's 
specifications,  for  commercial 
distribution  by  the  person  initiating 
specifications,  is  not  required  to  list 
those  devices. 

(3)  Repackages  or  relabels  a  device; 

(4)  Acts  as  an  initial  importer;  or 

(5)  Manufactures  components  or 
accessories  which  are  ready  to  be  used 
for  any  intended  health-related  purpose 
and  are  packaged  or  labeled  for 
commercial  distribution  for  such  health- 
related  purpose,  e.g..  blood  filters, 
hemodialysis  tubing,  or  devices  which 
of  necessity  must  be  further  processed 
by  a  licensed  practitioner  or  other 
qualified  person  to  meet  the  needs  of  a 
particular  patient,  e.g.,  a-manufacturer 
of  ophthalmic  lens  blanks. 


§807.25     [Amended] 

26.  Section  807.25  Information 
required  or  requested  for  establishment 
registration  and  device  listing  is 
amended  in  the  last  sentence  of 
paragraph  (a)  by  removing  the  word 
"ZIP". 

27.  Section  807.40  is  revised  to  read 
as  follows: 

§807,40     Establishment  registration  and 
device  listing  for  foreign  establishments 
importing  or  offering  for  import  devices  into 
the  United  States. 

(aj  Any  establishment  within  any 
foreign  country  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  device 
that  is  imported  or  offered  for  import 
into  the  United  States  shall  register  and 
list  such  devices  in  conformance  with 
the  requirements  in  subpart  B  of  this 
part  unless  the  device  enters  a  foreign 
trade  zone  and  is  re-exported  from  that 
foreign  trade  zone  without  having 
entered  U.  S.  commerce.  The  official 
correspondent  for  the  foreign 
establishment  shall  facilitate 
communication  between  the  foreign 
establishment's  management  and 
representatives  of  the  Food  and  Drug 
Administration  for  matters  relating  to 
the  registration  of  device  establishments 
and  the  listing  of  device  products. 

(b)  Each  foreign  establishment 
required  to  register  under  paragraph  (a) 


of  this  section  shall  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information  in 
accordance  with  subpart  B  of  this  part. 
Each  foreign  establishment  shall 
designate  only  one  United  States  agent 
and  may  designate  the  United  States 
agent  to  act  as  its  official  correspondent. 

(1)  The  United  States  agent  shall 
reside  or  maintain  a  place  of  business  in 
the  United  States. 

(2)  Upon  request  from  FDA,  the 
United  States  agent  shall  assist  FDA  in 
communications  with  the  foreign 
establishment,  respond  to  questions 
concerning  the  foreign  establishment's 
products  that  are  imported  or  offered  for 
import  into  the  United  States,  and  assist 
FDA  in  scheduling  inspections  of  the 
foreign  establishment.  If  the  agency  is 
unable  to  contact  the  foreign 
establishment  directly  or  expeditiously, 
FDA  may  provide  information  or 
documents  to  the  United  States  agent, 
and  such  an  action  shall  be  considered 
to  be  equivalent  to  providing  the  same 
information  or  documents  to  the  foreign 
establishment. 

(3)  The  foreign  establishment  or  the 
United  States  agent  shall  report  changes 
in  the  United  States  agent's  name, 
address,  or  phone  number  to  FDA 
within  10-business  days  of  the  change. 

(c)  No  device  may  be  imported  or 
offered  for  import  into  the  United  States 
unless  it  is  the  subject  of  a  device  listing 
as  required  under  subpart  B  of  this  part 
and  is  manufactured,  prepared, 
propagated,  compounded,  or  processed 
at  a  registered  foreign  establishment; 
however,  this  restriction  does  not  apply 
to  devices  imported  or  offered  for 
import  under  the  investigational  use 
provisions  of  part  812  of  this  chapter  or 
to  a  component,  part,  or  accessory'  of  a 
device  or  other  article  of  a  device 
imported  under  section  801(d)(3)  of  the 
act.  The  establishment  registration  and 
device  listing  information  shall  be  in  the 
English  language. 

28.  Section  807.65  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  807.65    Exemptions  for  device 
establishments. 

The  following  classes  of  persons  are 
exempt  from  registration  in  accordance 
with  §  807.20  under  the  provisions  of 
section  510(g)(1),  (g)(2),  and  (g)(3)  of  the 
act,  or  because  the  Commissioner  of 
Food  and  Drugs  has  found,  under 
section  510(g)(5)  of  the  act,  that  such 
registration  is  not  necessary  for  the 
protection  of  the  public  health.  The 
exemptions  in  paragraphs  (d),  (e),  (f). 
and  (i)  of  this  section  are  limited  to 
those  classes  of  persons  located  in  any 
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State  as  defined  in  section  201(a)(1)  of 
the  act. 


Dated.  November  15.  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc  01-25393  Filed  11-26-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[FRL-7107-4] 
RIN  2060-AJ60 

Change  to  Definition  of  Major  Source 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


SUMMARY:  This  action  promulgates  a 
proposed  change  to  the  definition  of 
"major  source".  The  change  would  no 
longer  require  States  to  provide  that 
sources  in  categories  subject  to 
standards  under  section  111  or  112 
promulgated  after  August  7,  1980  must 
include  fugitive  emissions  in 
determining  major  source  status  under 
section  302  or  part  D  of  title  I  of  the  Act. 
The  EPA  is  making  this  change  to 
address  a  petition  by  the  American 
Mining  Congress  (now  Jtnown  as  the 
National  Mining  Association) 
challenging  the  requirement  in  the 
current  regulation  that  sources  in  all 
section  111  or  112  categories  must  count 
fugitive  emissions,  regardless  of  when 
the  section  111  or  112  standards  were 
promulgated,  in  determining  major 
source  status  under  section  302  or  part 
D  of  title  I.  By  making  this  change,  we 
will  also  allow  full  approval  in  several 
State  programs  that  contain  the  August 
7.  1980  date. 

EFFECTIVE  DATE:  November  27,  2001 
ADDRESSES:  Docket  No.  A-93-50 
contains  information  considered  by  EPA 
in  developing  the  promulleted  rule  and 
is  available  for  public  inspection 
between  8  00  a.m.  and  5:30  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays,  at  the  following 
address:  U.S.  EPA.  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street  SW.  Washington,  DC 
20460,  telephone  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 
room  M-1500.  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Fur 
further  information,  contact  Mr. 
Raymond  H.  Vogel,  Jr.,  Operating 


Permits  Group.  Information  Transfer 
and  Program  Impiemenlation  Division 
(MD-12),  Office  of  Au"  Quality  Planning 
and  Standards,  U.S.  EPA,  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-3153, 
facsimile  number  (919)  541-5509, 
electronic  mail  address: 
vogel  ra\'^epa  gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Categories  and  entities  potentially 
affected  by  this  action  include  facilities 
currently  required  to  obtain  title  V 
permits  by  State  programs  because  of 
having  been  required  to  count  fugitive 
emissions  for  sources  in  categories 
subject  to  section  111  or  112  standards 
promulgated  after  August  7.  1980. 

World  Wide  Web  (WWW) 

After  signature,  the  final  rule  will  be 
posted  on  the  policy  and  guidance  page 
for  newly  proposed  or  final  rules  of 
EPA's  Technology'  Transfer  Network  at 
httpj/vt'ww. epa.gov/ttn/oarpg/t5. html 
For  more  information,  call  the  TTN 
HELP  line  at  (919)  541-5384. 
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1  Background  and  Public  Participation 

II.  Response  to  Comments  on  Proposed  Rule 

A.  Proposal  to  insert  August  7.  1980  date 
into  paragraph  (2)(xxvii)  of  the  "major 
source"  definition. 

B.  Proposal  to  delete  the  phrase  "but  only 
with  respect  to  those  air  pollutants  that 
have  been  regulated  for  that  category." 

III.  Administrative  Requirements 

A.  Executive  Order  12866:  'Significant 
Regulatory  Action  Determination." 

B  Regulatory  Flexibility  Act  Compliance 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA),  5  U.S.C.  601  et  seq 

C.  Paperwork  Reduction  Act. 

D.  Submission  to  Congress  and  the 
Comptroller  General. 

E.  Unfunded  Mandates  Reform  .^ct. 

F.  Executive  Order  13132  (Federalism). 

G.  Executive  Order  13175:  Consultation 
with  Tribes. 

H.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks. 

I.  Executive  Order  13211  (Energy  Effects). 

J.  National  Technology  Transfer  and 
Advancement  Act. 

I.  Background  and  Public  Participation 

Title  V  of  the  Clean  Air  Act  (the  .\cX) 
requires  EPA  to  promulgate  regulations 
governing  the  establishment  of 
operating  permits  programs.  The  current 
regulations  were  promulgated  on  July 
21.  1992  and  codified  at  40  CFR  part"  70. 
All  major  sources  are  required  to  obtain 
Tide  V  uperaliug  peiiiiib.  Major  suuiues 
include  those  sources  subject  to 
prevention  of  significant  deterioration 


(PSD)  and  nonattainment  new  source 
review  (NSR).  and  any  other  sources 
with  the  potential  to  emit  100  tons  per 
year  of  an  air  pollutant  To  determine 
major  source  status  under  section  302  or 
part  D  of  title  I.  the  current  rules  require 
you  to  count  fugitive  emissions  if  vou 
are  subject  to  a  standard  under  section 
111  or  n  2 ,  regardless  of  when  the 
standard  was  promulgated  The  EPA 
proposed  to  revise  the  definition  of 

"major  source"  for  section  302  and  part 
D  of  title  I  in  August,  1994  to  limit  the 
requirement  to  count  fugitive  emissions 
to  source  categories  regulated  by  section 
111  or  112  standards  promulgated  as  of 
August  7,  1980.  (See  59  FR  44460. 
August  29.  1994  )  We  proposed  this 
revision  in  response  to  a  petitioner  who 
asserted  that  EPA  could  not  require  that 
fugitive  emissions  be  counted  for 
determining  major  source  status  until 
EPA  conducted  rulemaking  as  required 
under  section  302(jJ  of  the  Act  The  EPA 
has  not  performed  such  rulemaking; 
therefore,  we  are  today  revising  the  rule 
to  add  the  August  7.  1980  date  In  the 
future.  EPA  will  consider  doing 
rulemaking  under  section  302(j)  for 
individual  sourr:e  categories 

Subsequently,  in  August  1995,  EP.^ 
proposed ,tprfivise  the  same,part  of  th^,- 

'ma)or  source  "  definition  that  it  had 
proposed  to  change  in  1994,  this  time  to 
limit  the  requirement  to  count  fugitive 
emissions  for  section  111  or  112 
standards  to  those  standards  for  which 
EPA  had  performed  the  rulemaking 
required  under  section  302(j).  (See  60 
FR  45530.  August  31,  1995  )  This 
change  was  proposed  simply  for 
administrative  reasons,  to  allow  EPA  to 
avoid  revising  part  70  each  time  it 
performed  a  section  302(j)  rulemaking 
Today's  rule  does  not  adopt  this 
language  because  some  commenters 
expressed  concern  about  knowing 
whether  EPA  had  performed  the  latest 
section  302(j)  rulemaking  and  which 
source  categories  thev  must  as  a  result 
consider  in  determining  maior  source 
status.  Nevertheless.  EPA  will  approve  a 
State  program  that  adopts  the  language 
we  proposed  in  August.  1995  in  lieu  of 
the  language  promulgated  in  today's 
rule  because  the  1995  language 
effectively  covers  the  same  source 
categories 

The  EPA  also  proposed  in  the  same 
1995  notice  to  delete  the  phrase  "but 
only  with  respect  to  those  air  pollutants 
that  have  been  regulated  for  that 
categor>"  The  EPA  proposed  to  delete 
this  phrase  to  make  the  regulatory 
definitions  of  part  70  consistent  with 
the  corresponding  provisions  of  the  PSD 
aiid  NSR  nonattainment  programs 
(hereafter,  the  term  "NSR"  is  used  to 
refer  collectively  to  both  programs)  As 
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mentioned  later  in  this  preamble, 
today's  rule  takes  final  action  by 
deleting  this  phrase. 

Under  todays  final  rule,  for  purposes 
of  determining  whether  a  source  is  a 
major  source  under  section  302  or  part 
D  of  title  I,  a  source  belonging  to  a 
source  category  subject  to  a  section  1 1 1 
or  112  standard  is  required  to  include 
fugitive  emissions  of  all  regulated 
pollutants  under  section  302  or  part  D 
of  title  I  in  its  calculation  of  major 
source  status  only  if  the  standard  was 
promulgated  as  of  August  7,  1980. 
Under  today  s  final  rule,  for  purposes  of 
determining  whether  a  source  is  a  major 
source  under  section  302  or  part  D  of 
title  I,  State  title  V  permitting  programs 
are  not  required  to  provide  that  sources 
belonging  to  categories  subject  to 
section  111  or  112  standards 
promulgated  a/ter  August  7,  1980  must 
include  fugitive  emissions  of  all 
regulated  pollutants  under  section  302 
or  part  D  of  title  I  in  calculating  major 
source  status.  Sources  must,  however, 
contmue  to  include  fugitive  emissions 
of  all  hazardous  air  pollutants  in 
determining  major  source  status  under 
section  1 12  of  the  Act. 

The  final  rule  takes  effect  today, 
November  27.  2001.  State  permitting 
authorities  with  programs  that  currently 
provide  the  August  7,  1980  limitation 
on  including  fugitive  emissions  need 
take  no  action,  since  their  rules  would 
be  consistent  with  this  final  rule  with 
respect  to  the  August  7,  1980  date. 
Other  permitting  authorities  may.  but 
are  not  required  to,  revise  their 
programs  to  include  the  August  7,  1980 
limitation.  That  is.  States  may  include 
requirements  that  are  more  stringent 
than  the  Federal  requirements,  by 
requiring  sources  subject  to  section  111 
or  112  standards  promulgated  after 
August  7,  1980  to  count  fugitive 
emissions  in  major  source 
determinations  under  section  302  or 
part  D  of  title  I.  (See  section  116  of  the 
Act  which  allows  States,  within  certain 
exceptions,  to  adopt  requirements  that 
are  not  less  stringent  than  the 
requirements  of  the  Act.) 

Except  where  legislative  action  is 
needed  as  described  in  the  following 
paragraph.  States  must  revise  their 
programs  by  November  27,  2002  to 
delete  the  phrase  "but  only  with  respect 
to  those  air  pollutants  that  have  been 
regulated  for  that  category  "  The 
Administrator  specifies  a  deadline  of  12 
months  for  submittal  of  program 
revisions  to  delete  the  "but  only  with 
respect  to  "  phrase  in  light  of  the  narrow 
scope  of  the  revision  required  of  State 
programs.  Authority  for  this  deadline  is 
provided  in  40  CFR  70.4(i)(l).  which 
specifies  that  the  deadline  for  submittal 


of  revisions  to  State  part  70  programs 
following  revision  of  relevant  Federal 
regulations  is  180  days  or  "such  other 
period  as  the  Administrator  may 
specify,  following  notification  *   *   •  " 
Today's  notice  is  the  notification  that 
triggers  the  12-month  deadline. 

If  a  State  can  demonstrate  that 
additional  legal  authority  is  needed,  the 
deadhne  for  submittal  of  a  revised 
program  to  delete  the  phrase  "but  only 
with  respect  to  those  air  pollutants  that 
have  been  regulated  for  that  category  "  is 
November  27.  2003.  Authority  for  this 
deadline  is  the  same  provision  in  40 
CFR  70.4(i)(l)  described  in  the 
preceding  paragraph  for  the  12-month 
deadline. 

Any  sources  that  become  subject  to 
part  70  because  of  revisions  to  State 
programs  deleting  the  "but  only  with 
respect  to"  phrase  must  apply  for  title 
V  permits  either  within  12  months  of 
EPA's  approval  of  the  revised  State 
program  or  by  an  earlier  deadline  that 
the  permitting  authority  establishes.  As 
provided  in  section  503(c)  of  the  Act 
and  40  CFR  70,5(a)(l)(i).  a  timely 
application  for  a  source  applying  for  a 
permit  for  the  first  time  is  one  that  is 
submitted  within  12  months  after  the 
source  becomes  subject  to  the  operating 
permits  program  or  on  or  before  such 
earlier  date  as  the  permitting  authority 
may  establish. 

II.  Response  to  Comments  on  Proposed 
Rule 

A.  Proposal  To  Insert  August  7.  1980 
Date  Into  Paragraph  f2)(xxviij  of  the 
"Major  Source"  Definition 

The  preamble  for  the  proposed  rule  in 
August  1994  described  the  rationale  for 
the  proposed  revision.  Public  comments 
were  solicited  at  the  time  of  proposal 
and  a  public  hearing  was  held.  Industry 
representatives,  regulatory  agencies, 
environmental  groups,  and  the  general 
public  were  given  the  opportunity  to 
comment  on  the  proposed  rule  and  to 
provide  additional  information  during 
and  after  the  public  comment  period, 
and  at  the  public  hearing. 

We  received  comments  on  this 
proposed  rule  revision,  including  a 
number  of  comments  from  industry  in 
support  of  inserting  the  August  7,  1980 
date  in  paragraph  (2)(xxvii)  of  the  major 
source  definition.  However,  several 
regulatory  agencies  opposed  this 
change.  One  of  these  agencies 
commented  that  source  categories 
regulated  by  new  source  performance 
standards  (NSPS)  are  the  significant 
source  categories  and  for  this  reason 
should  be  required  to  include  fugitive 
emissions  for  purposes  of  applicability 
determinations.  Another  agency 


commented  that  State  foe  levels  for  title 
V  were  based  on  an  evaluation  of 
sources  that  would  be  subject  to  the 
program  under  the  original  major  source 
definition,  and  to  change  that  definition 
could  result  in  fewer  emission  fees 
which  could  adversely  affect  State 
permitting  programs. 

The  EPA  responds  that  we  do  agree 
that  sources  in  categories  subject  to 
section  111  standards  are  significant 
sources  of  emissions.  We  also 
understand  that  States  may  have 
forecasted  emission  fees  based  on  the 
original  major  source  definition,  and 
that  overall  fees  could  potentially  drop 
as  a  result  of  this  change.  However,  as 
EPA  noted  in  the  preamble  to  the 
proposed  rule,  we  did  not  follow  the 
procedural  steps  necessary  under 
section  302(j)  to  expand  the  scope  of 
sources  for  which  fugitive  emissions 
must  be  counted  in  making  major  source 
determinations.  (See  59  FR  44460. 
44514.)  Because  the  Agency  is  required 
to  undertake  rulemaking  under  section 
302(j)  before  it  can  require  the  inclusion 
of  fugitive  emissions  of  regulated 
pollutants  under  section  302  or  part  D 
of  title  I  in  major  source  determinations 
and  because  this  rulemaking  has  not 
occurred  for  sources  subject  to  section 
111  or  112  standards  promulgated  after 
August  7,  1980,  we  have  to  revise  the 
rule  as  described. 

Finally,  today's  final  rule  inserts  the 
August  7,  1980  date  using  the  exact 
language  from  the  corresponding 
provisions  in  the  nonattainment  NSR 
and  PSD  regulations  in  40  CFR  parts  51 
and  52.  This  ensures  that  the  title  V  and 
NSR  programs  are  entirely  consistent. 

B.  Proposal  To  Delete  the  Phrase  "hut 
Only  With  Respect  to  Those  Air 
Pollutants  That  Have  Been  Regulated 
for  That  Category" 

Today's  action  also  deletes  the  phrase 
"but  only  with  respect  to  those  air 
pollutants  that  have  been  regulated  for 
that  category"  from  paragraph  (2){xxvii) 
of  the  major  source  definition.  The  EPA 
proposed  to  delete  this  phrase  in  its 
1995  supplemental  proposal  to  revise 
part  70.  (See  60  FR  45530,  August  31. 
1995.) 

Five  industry  commenters  opposed 
the  deletion  of  the  phrase.  Two  of  these 
commenters  recommended  that  EPA 
keep  the  phrase  until  it  undertakes  new 
rulemaking  under  section  302(j),  at 
which  time  the  Agency  could  expand 
the  types  of  fugitive  emissions  that  must 
be  considered  when  determining  major 
source  status.  Two  other  commenters 
also  noted  that  the  rules  implementing 
title  V  are  intended  lo  ensure  that  larger 
sources  of  potentially  harmful  emissions 
are  drawn  into  the  program  more 
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quickly  than  smaller,  nonmajor  sources. 
They  also  noted  that  the  purpose  of  the 
title  V  program  is  to  compile  in  one 
permit  all  the  requirements  for  regulated 
pollutants  emitted  from  a  major  source. 
These  commenters  believe  that  neither 
of  these  purposes  are  served  by  counting 
the  fugitive  emissions  of  unregulated 
pollutants  in  the  major  source 
determination.  Commenters  also 
suggested  that  there  is  no  need  to  rush 
sources  subject  to  section  111  or  1 12 
standards  into  the  permit  program  on 
the  basis  of  unregulated  emissions,  as 
these  sources  will  be  required  to  have 
permits  independently  of  the  major 
source  program  if  and  when  EPA 
decides  to  require  them  to  obtain 
permits.  Commenters  note  that 
Congress,  under  section  502(a)  of  the 
Act,  gives  EPA  authority  to  exempt 
nonmajor  sources  from  the  permit 
program  by  rule,  and  that  this  is 
evidence  of  Congressional  intent  to 
exclude  sources  from  the  program  if  the 
emissions  of  regulated  pollutants  do  not 
reach  major  source  levels. 

Commenters  also  asserted  that  it  is 
not  necessciry  to  count  unregulated 
fugitive  emissions  to  harmonize  the  title 

V  program  with  the  NSR  program,  as 
EPA  has  suggested.  Any  potential 
problems  caused  by  the  inconsistency 
can  be  easily  cured,  they  assert,  by 
changing  the  part  70  rule  implementing 
title  V  to  require  that  a  source  required 
to  have  a  permit  under  part  C  or  D  of 
the  Act  is  also  required  to  have  a  title 

V  permit. 

The  EPA  disagrees  with  the  approach 
advocated  by  the  commenters.  The 
Agency  believes  it  is  necessary  to  have 
consistent  applicability  approaches  for 
the  title  V  and  NSR  programs  because 
title  V  incorporates  major  source 
definitions  from  section  302  and  part  D 
of  title  I  which  are  used  in  the  NSR 
program.  Inconsistencies  between  title  V 
and  NSR  could  lead  to  a  source  being 
considered  major  under  nonattainment 
NSR  or  PSD,  but  nonmajor  under  title 
V.i  Being  considered  nonmajor  has 
certain  ramifications  in  the  part  70 
program.  Title  V  operating  permits  for 
nonmajor  sources  are  required  under  40 
CFR  70.3(c)(2)  to  include  all  the 
applicable  requirements  for  the 
emissions  units  that  caused  the  source 


'  Consider,  for  example,  a  source  that  has  the 
potential  to  emit  nonmajor  levels  o!  fugitive 
emissions  of  particulate  matter  (PM)  regulated  by  an 
NSP.S  and  major  levels  (over  250  tons)  of  fugitive 
emissions  of  volatile  organic  compounds  (VOC's) 
which  are  not  regulated  by  this  NSPS  If  pan  70 
continued  to  include  the  phrase  "but  only  with 
respect  to  those  air  pollutants  that  have  bieen 
regulated  for  that  category,    the  source  would  be 
nonmajor  for  title  V  because  only  its  P.M  emissions 
would  be  counted  Yet.  the  source  would  be  major 
for  NSR  because  of  the  VOC  emissions. 


to  be  subject  to  part  70.  If  an  emission 
unit  at  the  nonmajor  source  did  not 
trigger  the  requirement  to  apply  for  a 
title  V  permit,  then  none  of  that  unit's 
applicable  requirements  are  required  to 
be  included  in  the  source's  permit. ^  In 
addition,  a  part  70  source  is  required 
under  40  CFR  70.5(c)(3)(i)  to  report  in 
its  permit  application  emissions  for 
which  it  is  major  as  defined  bv  part  70. 
If  EPA  adopted  inconsistent 
applicability  approaches  between  title  V 
and  NSR.  a  source  could  exclude 
reporting  information  about  emissions 
for  which  it  is  major  under  title  V  from 
its  part  70  permit  application,  even  if  it 
had  the  potential  to  emit  those 
emissions  in  major  amounts  under  PSD 
or  nonattainment  NSR  Also,  deleting 
the  "but  only  with  respect  to  those  air 
pollutants  that  have  been  regulated  for 
that  category  "  phrase  will  not  bring 
fugitive  emissions  of  "unregulated" 
pollutants  into  major  source 
determinations  as  commenters  assert. 
Technically,  a  pollutant  is  considered 
regulated  once  it  is  subject  to  regulation 
under  the  Act.  A  pollutant  need  not  be 
specifically  regulated  by  a  section  1 1 1 
or  112  standard  to  be  considered 
regulated.  (See  61  FR  38250.  38309.  ]ul\ 
23,  1996.) 

The  EPA  agrees  with  commenters 
who  pointed  out  that  any  source 
required  to  have  a  permit  under  part  C 
or  D  is  also  required  to  have  a  title  V 
permit.  (See  section  502(a)  of  the  Act.) 
However,  this  does  not  make  the  source 
a  major  source  for  part  70  and  the 
inconsistencies  noted  above  would  still 
remain.  A  source  required  to  have  a  part 
C  or  D  permit  but  considered  nonmajor 
for  part  70  would  be  subject  to  part  70. 
but  would  not  be  required  to  include  all 
applicable  requirements  for  all 
emissions  units  in  its  title  V  permit. 
Additionally,  the  requirement  in  part  70 
for  a  source  to  report  emissions  of  all 
pollutants  for  which  it  is  major  would 
not  be  in  effect  because  the  source 
would  be  considered  noiunajor  under 
part  70.  These  arguments  point  to  the 
need  for  sources  which  emit  or  have  the 
potential  to  emit  air  pollutants  in  major 
amounts  under  NSR  to  be  treated  as 
major  sources  under  title  V  A  further 
argxunent  for  consistency  is  that  the  PSD 
program  does  not  include  sources  with 
the  potential  to  emit  between  100  and 
250  tons/year,  whereas  the  title  V 
program  does. 

The  EPA  also  disagrees  with 
commenters  who  contend  that  Congress 
intended  for  EPA  to  exempt  or  defer  all 
nonmajor  sources  by  including  the 


'  All  applicable  requirements  are  required  to  be 
included,  however,  for  units  that  caused  the  source 
to  be  subject  to  pan  70.  (See  40  CFR  70.3(c)(2J.) 


provision  in  section  502(a)  which 
allows  EPA  to  exclude  nonmajor 
sources  from  the  title  V  program  bv  rule. 
While  Congress  gave  EPA  discretion  to 
exempt  some  categories  of  nonmajor 
sources  if  the  Administrator  determined 
that  compliance  with  title  V  permitting 
requirements  would  be  impracticable, 
infeasible  or  unnecessarily  burdensome 
on  such  categories,  it  did  not  require 
that  EPA  exclude  all  nonmajor  sources. 
In  fact,  the  presumption  in  section 
502(a)  IS  that  notmiajor  sources  sub)ect 
to  a  section  1 1 1  or  1 1 2  standard  will  be 
permitted  Congress  simplv  provided 
that  EPA  could,  in  its  discretion  and 
after  making  the  necessarv  finding, 
exempt  some  nonmajor  sources  from  the 
requirement  to  obtain  a  title  V  permit 
Requinng  consistent  applicability 
approaches  is  wholly  withm  this 
Congressional  intent,  even  if  it  could 
result  in  more  sources  being  maior 
under  the  title  V  program  compared  to 
approaches  suggested  by  commenters. 

Finally.  EPA  disagrees  with 
commenters  who  contend  that  sources 
in  a  category  subject  to  a  section  1 1 1  or 
112  standard  should  be  deferred  from 
title  V  if  they  do  not  emit  major 
amounts  of  fugitive  pollutants  regulated 
by  that  specific  standard  Under  the 
approach  advocated  by  commenters,  a 
source  subject  to  a  section  111  or  112 
standard  emitting  major  amounts  of 
fugitive  emissions  of  a  pollutant  could 
be  considered  nonmajor  for  part  70  if 
the  pollutant  was  not  regulated  bv  the 
section  111  or  112  standard  that  applied 
to  the  source.  In  the  view  of  the  Agency, 
if  a  source  emits  or  has  the  potential  to 
emit  major  amounts  of  fugitive 
emissions  of  a  regulated  pollutant  under 
section  302  or  part  D  of  title  1.  and  there 
has  been  the  requisite  rulemaking 
performed  under  section  302()j.  then  the 
source  must  be  considered  major  and 
subject  to  title  V.  even  if  the  pollutant 
is  not  regulated  by  a  section  1 1 1  or  1 12 
standard.  Inclusion  of  fugitive  emissions 
of  all  regulated  pollutants  under  section 
302  and  part  D  of  title  I.  not  just  those 
regulated  by  section  11 1  or  1 1 2 
standards,  is  the  approach  used  in  the 
NSR  program  As  mentioned  previously, 
EPA  believes  it  is  important  to  maintain 
consistency  between  NSR  and  title  V 

In  addition,  following  the 
commenters'  approach  would  require 
EPA  to  exempt  sources  from  title  V  that 
emit  or  have  the  potential  to  emit  major 
amounts  of  fugitive  emissions,  even  if 
the  Agency  has  undertaken  the 
rulemaking  required  by  section  302(j). 
Congress  clearly  expressed  its  intent  in 
section  502(a)  to  subject  major  sources 
to  title  V  by  precluding  EPA  from 
exempting  major  sources  from  title  V 
requirements  In  addition.  Congress 
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provided  a  mechanism  in  section  302(j) 
for  determining  whether  fugitive 
emissions  must  be  considered  in 
applicability  determinations  under 
section  302  or  part  D  of  title  I.  Where 
EPA  has  performed  the  rulemaking 
required  by  section  302(j).  as  it  has  for 
section  1 1 1  and  1 1 2  standards 
promulgated  as  of  August  7.  198(J.  EPA 
must  follow  an  approach  that  gives  due 
weight  to  the  Congressional  intent 
expressed  in  section  502(a]  of  subjecting 
major  sources  to  title  V.  Accordinglv, 
EPA  rejects  ctimmenters'  views  and 
instead  adopts  an  approach  that  requires 
sources  to  have  title  V  permits  if  they 
are  subject  to  a  section  111  or  112 
standard  promulgated  as  of  August  7, 
1980  and  emit  or  have  the  potential  to 
emit  major  amounts  of  fugitive 
emissions  of  any  regulated  pollutant 
under  section  302  or  part  D  of  title  1. 
even  if  the  pollutant  is  not  regulated  by 
the  section  111  or  112  standard. 

in.  Administrative  Requirements 

A  Expcutive  Order  12866:    Significant 
Regulatory  Action  Determination" 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993)  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
adversely  affecting  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  uf  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  this  action  involves  a  narrow 
change  to  a  single  regulatory' 
requirement,  it  has  been  determined  not 
to  meet  any  of  the  criteria  listed  above. 
Thus,  it  has  been  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866.  and  is  not  subject  to  OMB 
review. 

hxecutive  Urder  1:^866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 


suggests  that  in  most  cases  the  comment 
period  should  be  60  days.  The  EPA 
provided  a  60-day  comment  period  and 
a  public  hearing  on  the  entire  proposed 
rule,  including  the  change  that  is  the 
subject  of  today's  action,  in  1994. 

B.  Regulatory  Flexibility  Act 
Compliance  as  Amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966  (SBREFA).  5  U.S.C. 
601  et  seq. 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

We  analyzed  the  potential  impact  of 
the  proposed  regulatory  revisions  on 
small  entities  and  determined  that  any 
cost  increases  would  be  substantially 
less  than  one  percent  of  revenues.  Since 
today's  action  involves  a  single 
regulatory  provision  of  the  many  that 
were  proposed,  we  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  rule  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  has 
assiened  OMB  control  no.  2060-0243 

The  Administrator  has  determined 
that  the  net  effect  of  this  rule  could 
result  in  fewer  sources  submitting 
applications  for  title  V  permits,  and 
accordingly,  in  less  paperwork.  Some 
State  and  local  permitting  agencies  will 
be  required  to  revise  their  title  V 
programs,  and  to  submit  them  for  EPA 
and  public  review,  and  to  respond  to 
comments. 

Because  the  amount  of  paperwork 
could  be  reduced  for  some  sources,  this 
action  should  reduce  the  overall  burden 
on  sources.  There  could  be  minimal 
increase  in  burden  on  some  permitting 
authorities  that  will  be  required  to 
revise  their  program;  however,  that 
increase  in  burden  should  be 
inconsequential  in  light  of  the  very 
limited  scope  of  this  rule.  Up  to  112 
permitting  authorities  are  potential  one- 
time respondents,  although  fewer  than 
112  should  need  actual  rule  changes. 
Burden  means  the  total  time,  effort  or 
financial  resources  expended  to 
generate,  and  maintain,  retain,  or 
provide  information  to  the  permitting 


authority  as  required  by  this  rule.  This 
includes  the  time  needed  to  review 
instructions;  develop,  acciuire,  install 
and  use  technology  and  systems  for 
collecting,  validating  and  verifying 
information  or  processing  and 
maintaining  information;  adjust  the 
existing  ways  to  comply  with  previous 
instructions  and  requirements;  train 
personnel  to  respond  to  the  collection  of 
information;  search  data  sources: 
complete  and  review  the  information; 
and  transmit  the  information. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  major  rule  as 
defined  by  5  U.S  C.  804(2). 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
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establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  nf  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulator^'  requirements. 

Because  of  the  very  limited  scope  of 
this  action,  the  EPA  has  determined  that 
this  action  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
EPA  has  also  determined  that  this  action 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  vear  Thus, 
this  proposal  is  not  subject  to  the 
requirements  of  the  UMRA. 

F.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications   "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government"  Under 
Executive  Order  13132,  EPA  mav  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB).  in  a  separately 


identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summan.  of  the  nature  of 
their  concerns  and  the  Agencv's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  Agency's  federalism  official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  action  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  action 
would  not  alter  the  overall  relationship 
or  distribution  of  powers  between 
goverimients  for  the  part  70  program. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

G.  Executive  Order  13175:  Consultation 
With  Tribes 

It  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  because 
it  does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Accordingly,  this  rule  is  not 
subject  to  Executive  Order  13175. 

H.  Executive  Order  13043  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997).  applies  to  anv  rule  that 
the  EPA  determines  (1)  economicailv 
significant  as  defined  under  Executive 
Order  12866.  and  (2)  the  environmental 
health  or  safety  risk  addressed  bv  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agencv  must  evaluate 
the  environmental  health  or  safetv 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 


effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  action  is  not  subject  to  Executive 
Order  13045,  because  it  is  not  an 
economically  significant  regulatory- 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

/  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NTTAA).  Public  Law  104-113. 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntar\'  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  bv  voluntary  consensus 
standard  bodies.  The  NTTA.^  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agencv  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards  This 
action  does  not  involve  technical 
standards.  Therefore.  EPA  is  not 
considering  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated   N'ovpmber  19.  2001. 
Christine  Todd  Whitman. 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I.  part  70  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  70— [AMENDED] 

1   The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 
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2.  Section  70.2  is  amended  by  revising 
paragraph  (2)(xxvii)  of  the  definition  of 
"major  source"  to  read  as  follows: 

§70.2    Definitions 

***** 

Major  source  *    *    * 

(2)  *    *    * 

(xxvii)  Any  other  stationary  source 
category,  which  as  of  August  7,  1980  is 
being  regulated  under  section  111  or 
112  of  the  Act. 
***** 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  59  and  64 

RIN3067-AD18 

Changes  to  General  Provisions  and 
Communities  Eligible  for  the  Sale  of 
Insurance  Required  To  Include  Future- 
Conditions  Flood  Hazard  Information 
on  Flood  Maps 

AGENCY:  Foderai  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  This  Final  Rule  revises  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  to  include  definitions 
for  futurn-c  onditions  hydrology  and  for 
the  flnndpldins  that  may  be  shown  on 
Flood  Insurance  Kate  Maps  (FIRMs),  for 
mformational  purposes  at  the  request  of 
the  community,  to  reflect  future- 
conditions  hydrology;  and  establish  the 
zone  symbol  to  be  used  to  identify 
future-conditions  flood  hazard  areas  on 
FIRMs. 

DATES:  This  Final  Rule  is  effective 
December  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  H.  Miller.  P.E..  Chief,  Hazards 
Study  Branch,  Hazard  Mapping 
Divisif)n.  Federal  Insurance  and 
Mitigation  .administration.  FEMA, 
Washington   DC!  20472,  (202)  646-3461. 
SUPPLEMENTARY  INFORMATION: 

Background 

It  was  the  expressed  intent  of  the  U.S. 
Congress,  in  enacting  the  Housing  and 
Urban  Development  Act  of  1968 
(commonly  referred  to  as  the  National 
Flood  Insurance  Act  of  1968),  to 
"enr:ourage  State  and  local  governments 
to  make  appropriate  land  use 
adjustments  to  constrict  the 
development  of  land  which  is  exposed 
to  flood  damage  and  minimize  damage 
caused  by  flood  losses,  and  guide  the 
development  of  proposed  future 


constmction,  where  practicable,  away 
from  locations  which  are  threatened  by 
flood  hazards  *    *    *'"  42  U.S. C,  4001(e). 
The  revisions  to  the  NFIP  regulations 
documented  in  this  Final  Rule  are  a 
result  of  the  continuing  reappraisal  of 
the  NFIP  for  the  purpose  of  encouraging 
sound  floodplain  management  to  reflect 
that  intent. 

Historically,  flood  hazard  information 
presented  on  NFIP  flood  maps  has  been 
based  on  the  existing  conditions  of  the 
floodplain  and  watershed.  When  the 
mapping  of  flood  hazards  was  initiated 
under  the  NFIP.  the  intent  was  to 
reassess  each  community's  flood 
hazards  periodically  and.  if  needed, 
revise  the  flood  map  for  that 
community.  Flood  hazards  may  change 
significantly  in  areas  experiencing 
urban  growth.  The  FEMA  document 
entitled  Flood  Insurance  Study 
Guidelines  and  Specifications  for  Study 
Contractors  (FEMA  37.  January  1995) 
specifies  that  flood  hazard 
determinations  should  be  based  on 
conditions  that  are  planned  to  exist  in 
the  community  within  12  months 
following  completion  of  the  draft  Flood 
Insurance  Study  (FIS).  Examples  of 
future  conditions  to  be  considered  in 
the  context  of  FEMA  37  are  public 
works  projects  in  progress,  including 
channel  modifications,  hydraulic 
control  structures,  storm-drainage 
systems,  and  various  other  flood 
protection  projects.  These  are  projects 
that  will  be  completed  in  the  near  future 
for  which  completion  can  be  predicted 
with  a  reasonable  degree  of  certainty 
and  their  completion  can  be  confirmed 
prior  to  the  new  or  revised  flood  map 
becoming  effective.  By  contrast,  future 
land-use  development,  such  as  urban 
grow^,  is  uncertain  and  difficult  to 
predict,  and  has  not  been  considered  in 
the  context  of  the  FEMA  guidelines. 

Communities  experiencing  urban 
growth  and  other  changes  have 
expressed  a  desire  to  use  future- 
conditions  hydrology  in  regulating 
watershed  development.  While  some 
communities  do  regulate  based  on 
future  development,  others  are  hesitant 
to  enforce  more  restrictive  standards 
without  Federal  support. 

From  a  floodplain  management 
standpoint,  future-conditions 
floodplains  can  be  used,  and  are  being 
used,  by  communities  to  enforce  more 
stringent  floodplain  management 
policies  than  those  required  by  FEMA, 
By  displaying  fiiture-conditions 
floodplains  on  the  FIRM,  the 
community  and  FEMA  are  alerting  the 
public  that  flood  hazards  may  increase 
in  the  future  due  to  urban  development. 
Many  progressive  communities 
throughout  the  United  States  develop 


future-conditions  hydrology  and  create 
their  own  maps  to  regulate  floodplain 
development.  This  has  resulted  in  two 
sets  of  maps  being  produced  for  a 
community:  future-conditions  maps  for 
local  floodplain  management  and 
existing-conditions  FIRMs  for  flood 
insurance  determinations.  As  a  result, 
these  progressive  communities  have  not 
had  a  sense  of  ownership  for  the  FIRMs. 
and  their  resources  have  been  directed 
toward  maintaining  their  own  future- 
conditions  maps. 

Recent  Evaluation  and  Conclusions 

.To  assist  officials  in  such  progressive 
communities,  FEMA  undertook  an 
evaluation  to  determine  whether  future- 
conditions  flood  hazard  information 
could  and  should  be  placed  on  FIRMs 
and  in  the  accompanying  FIS  reports. 
The  results  of  that  extensive  evaluation 
are  documented  in  a  FEMA  report 
entitled  "Modernizing  FEMA's  Flood 
Hazard  Mapping  Program: 
Recommendations  for  Using  Future 
Conditions  Hydrology  for  the  National 
Flood  Insurance  Program  "  (see 
wwH.fema.gov/mit/tsd/FT_hydro.htm]. 
The  specific  conclusions  reached  in  the 
report  are  as  follows: 

•  The  local  community  should 
determine  the  future-conditions  land- 
use  and  hydrology 

•  If  the  community  chooses  to  adopt 
a  regulatory  floodvvay  based  on  future- 
conditions  hydrology,  the  use  of  this 
floodway  should  be  supported  by  local 
ordinances. 

•  If  the  community  requests  that 
FEMA  do  so.  the  future-conditions  1- 
percent-annual-chance  { 100-year) 
floodplain  should  be  shown  on  the 
printed  FIRM  and  be  designated  as  Zone 
X  with  no  base  (1 -percent-annual- 
chance)  flood  elevations  (BFEs)  showTi. 

•  When  possible,  three  floodplains 
should  be  shown  on  the  FIRM:  existing- 
conditions  1  -perc:ent-annual-chance 
(100-year)  floodplain,  existing- 
conditions  0.2-percent-annual-chance 
(500-year)  floodplain.  and  future- 
conditions  1  -percent-annual-chance 
(100-year)  floodplain.  However,  when 
the  future-conditions  l-percent-annual- 
chance  (100-year)  floodplain  and  the 
existing-conditions 

•  0.2-percent-annual-chance  (500- 
year)  floodplain  are  so  close  together  as 
to  be  confusing  if  both  are  shown  on  the 
printed  FIRM,  the  future-conditions  1- 
percent-annual-chance  (100-year) 
floodplain  should  be  shown  in  lieu  of 
the  existing-conditions  0.2-percent- 
annual-chance  (500-year)  floodplain. 
When  this  occurs,  appiopiidte  reference 
should  be  made  to  the  existing- 
conditions  0.2-percent-aimual-chance 
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(500-year)  floodplain  information  being 
shown  in  the  FIS  report.  For  a  Digital 
Flood  Insurance  Rate  Map  (DFIRM). 
appropriate  reference  also  should  be 
made  to  the  existing-conditions  0.2- 
percent-annual-chance  (500-vear) 
floodplain  information  being  included 
in  an  associated  database. 

•  BFEs  should  be  shown  on  the  FIRM 
only  for  the  existing-conditions  1- 
percent-annual-chance  (100-vear) 
floodplain.  The  future-conditions  BFEs 
should  be  included  in  the  FIS  report  (on 
the  Flood  Profiles  and  in  the  Floodwav 
Data  Table),  thus  providing  necessary- 
information  to  the  community  to  meet 
their  local  floodplain  management 
needs.  The  existing-conditions  0.2- 
percent-annual-chance  (500-vear)  flood 
elevations  also  should  be  shown  on  the 
Flood  Profiles  in  the  FIS  report  to  meet 
the  requirements  of  Executive  Order  No. 
11988  and  to  provide  Federal  agencies 
with  information  to  evaluate  the 
potential  effects  of  any  actions  they  may 
take  in  a  floodplain. 

•  The  community  may  choose  to 
show  the  existing-conditions  0,2- 
percent-annual-chance  (500-vear) 
floodplain  on  the  FIRM  and  to  include 
the  future-conditions. 

•  1 -percent-annual -chance  (100-year) 
flood  elevations  only  on  the  Flood 
Profiles  in  the  FIS  report.  Various  other 
combinations  to  display  the  flood 
hazard  data  also  are  possible.  FEMA  and 
the  community  should  work  together  to 
produce  the  most  useful  FIRM  and  FIS 
report  for  the  community. 

•  From  a  floodplain  management 
standpoint,  FEMA  should  continue  to 
require  regulation  of  floodplain 
development  based  on  the  existing- 
conditions  data,  while  local  floodplain 
managers  can  regulate  development 
based  on  the  future-conditions  data. 

•  From  a  flood  insurance  standpoint, 
FEMA  must  continue  to  require  flood 
insurance  for  structures  shown  in  the 
existing-conditions  1  -percent-annual- 
chance  (100-vear)  floodplain.  or  Special 
Flood  Hazard  Area  (SFHA).  Showing 
the  future-conditions  floodplain  as  Zone 
X  should  avoid  any  confusion  regarding 
the  mandatory  flood  insurance 
requirement.  It  also  will  allow  insurance 
policies  to  be  purchased  at  a  reduced 
rate,  as  insurance  is  currently  available 
for  structures  in  the  existing-conditions 
0.2-percent-annual-chance  (500-year) 
floodplain. 

As  recommended  in  the  previously 
referenced  FEMA  report.  FEMA  intends 
to  show  future-conditions  flood  hazard 
information  on  FIRMs  and  in  collateral 
FIS  reports.  This  information  will  be  for 
informational  purposes  only.  No  change 
will  be  made  in  the  use  of  existing- 
conditions  data  for  establishing  risk 


premium  rates  Through  communitv 
participation  in  the  Community  Rating 
System,  however,  reduced  risk  premium 
rates  will  be  available  as  they  are  for 
those  communities  that  enforce  more 
stringent  regulatory  standards  than 
required  by  the  NFIP 

Synergy  With  Other  FEMA  Programs 

The  inclusion  of  future-conditions 
data  on  FIRMs  and  related  products  for 
communities  that  request  that  such  data 
be  included  is  pari  of  a  larger  FEMA 
plan  to  modernize  the  Flood  Hazard 
Mapping  Program  and  thereby  reduce 
the  burden  on  taxpayers  for  disaster 
relief  and  improve  flood  hazard 
mitigation.  FEMA  plans  to  facilitate 
ownership  of  the  flood  maps  bv  State 
and  local  entities  through  greatlv 
increased  involvement  in  the  flood 
mapping  process  through  cooperative 
agreements  FEMA  will  provide  flood 
mapping  funds,  technical  assistance, 
and  mentoring  to  partners — termed 
"Cooperating  Technical  Partners' — and 
those  partners  will  then  develop  and 
maintain  the  flood  maps  or  components 
thereof.  The  proposed  cooperative 
agreements  recognize  that  hazard 
identification  and  mapping  must  go 
hand-in-hand  with  the  responsibility  of 
managing  floodplains  locallv.  Bv 
creating  a  strong  local  program  that 
maintains  the  connection  between 
mapping  and  managing  flood  hazard 
areas,  the  NFIP  also  is  strengthened  in 
its  ability  to  reduce  the  loss  of  property 
and  life 

FEMA  recognition  of  future- 
conditions  data  will  be  a  key  factor  in 
the  State  and  local  communities 
assuming  increased  ownership  in  the 
process.  By  mapping  locally  pertinent 
information,  local  ownership  of  the 
flood  maps  will  increase.  Because  flood 
conditions  and  hazards  vary  locally  and 
regionally,  inclusion  of  those  unique 
local  conditions  on  the  flood  maps  may 
be  warranted.  For  example,  a 
community  may  find  it  useful  to 
identify  areas  on  the  FIRM  with 
floodplains  based  on  developed/future 
hydrologic  conditions  in  addition  to  the 
standard  features  already  depicted.  In 
effect.  FEMA  will  maintain  national 
standards  while  at  the  same  time 
providing  a  useful  tool  to  the 
community  Because  the  public  and  the 
development  community  will  be  more 
aware  of  future  flood  hazard  conditions, 
communities  will  now  be  more  able  to 
implement  proactive  mitigation 
measures  to  address  these  potential 
hazards 

In  sum,  the  use  of  future-conditions 
hydrology  is  consistent  with 
modernizing  the  FEMA  Flood  Hazard 
Mapping  Program;  with  promoting 


better  proactive  mitigation  measures; 
and  with  FE>vIAs  desire  to  be  flexible 
with,  and  supportive  of  those 
progressive  communities  that  would 
like  to  implement  stricter  land-use 
regulations. 

Planned  Implementation 

The  FEMA  plans  for  implementing 
the  presentation  of  future-conditions 
flood  hazard  information  on  NFIP  flood 
maps  are  summarized  below 

Map  Specifications  The  new  DFIRM 
product  specifications  that  are  being 
developed  by  FEMA  will  include 
options  that  can  be  invoked  depending 
on  the  available  flood  hazard  data.  This 
new  DFIRM  product  will  include 
certain  basic  features  and  meet  certain 
minimum  mapping  requirements. 
Additional  options  will  be  included  to 
meet  community  needs,  provided  that 
sufficient  funding  is  available.  A  review 
of  needs  and  available  data  will  lead  to 
an  estimate  of  the  time  and  costs  and  a 
recommendation  on  which  options  to 
exercise  for  the  final  DFIRM  product. 
Procedures  for  displaying  future- 
conditions  floodplains  on  the  new 
DFIRM  will  be  included  in  the  new^ 
FEMA  mapping  specifications 

Cooperating  Technical  Partners 
Activities  As  a  part  of  the  mapping 
activities  undertaken  by  communities 
participating  in  the  Cooperating 
Technical  Partners  initiative,  an  option 
could  be  for  communities  to  show  the 
future-conditions  1 -percent-annual- 
chance  (100-year)  floodplain  on  the 
FIRM  in  addition  to  the  existing- 
conditions  1 -percent-annual-chance 
(100-year)  floodplain.  The  communities 
would  develop  and  map  existing  and 
future  conditions  and  provide  the  new 
floodplain  mapping  and  supporting  data 
to  FEMA;  in  turn,  the  communities 
would  receive  a  FIRM  that  shows  both 
floodplain  and  is  thus  a  more  useful  tool 
for  risk  assessment  and  flood  hazard 
mitigation. 

Revisions  Because  mapping  of  the 
future-conditions  1 -percent-annual - 
chance  (100-year)  floodplains  would  be 
implemented  on  a  community  level,  the 
flood  maps  will  maintain  consistency 
within  community  boundaries, 
regardless  of  how  many  map  panels  the 
community  encompasses.  When  FEM.A 
receives  future-conditions  data  from 
communities,  FEMA  could  incorporate 
the  data  easily  at  the  time  of  the 
conversion  to  the  DFIRM  product 
Alternatively,  communities  that  require 
flood  hazard  updates  can  submit  future- 
conditions  data  to  be  incorporated  with 
the  existing-conditions  data  updates  for 
the  UhlKM  conversion.  Displaying 
future-conditions  data  will  increase 
community  involvement  in  the  NFIP 
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and  help  FEMA  build  stronger 
partnerships  with  communities.  If  these 
communities  are  involved  at  the 
beginning  of  the  digital  conversion 
process,  they  will  have  a  stronger  sense 
of  ownership  of  the  DFIRMs,  because 
they  will  have  input  on  the  kind  of 
flood  hazard  information  shown  on  the 
maps. 

Once  FEMA  has  included  future- 
conditions  1  -percent-annual-chance 
(100-year)  floodplains  on  a  flood  map. 
all  FEMA-  or  community-initiated 
studies,  restudies,  and  revisions  will 
incorporate  the  future-conditions 
hydrology  that  the  community  has 
determined.  FEMA  will  perform  a 
technical  review  of  the  locally 
developed  data  and  will  include  the 
data  in  all  map  updates.  Additionally. 
FEMA  will  continue  to  make 
determinations  on  whether  structures 
and  parcels  of  land  are  in  or  out  of  the 
existing-conditions  1 -percent-annual- 
chance  (lOO-vear)  floodplains  shown  on 
the  FIRM  or  DFIRM.  and  will  issue 
Letters  of  Map  Amendment  and  Letters 
of  Map  Revisions  Based  on  Fill  based  on 
these  determinations. 

Scope  of  Public  Participation 

On  June  14.  2001,  FEMA  published  a 
Proposed  Rule  in  the  Federal  Register. 
at  66  FR  32293  On  that  date.  FEMA 
invited  interested  parties  to  submit 
written  comments  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  on  or 
before  August  13.  2001. 

During  tne  comment  period  provided 
for  in  the  Proposed  Rule,  FEMA 
received  letters  or  e-mail  messages  from 
20  respondents.  All  of  the  respondents 
supported  the  FEMA  decision  to 
include  the  future-conditions  1 -percent- 
annual-chance  (IGO-year)  floodplains  on 
the  FIRM  In  fact,  30  percent  of  the 
respondents  recommended  that  FEMA 
proceed  with  finalizing  the  Proposed 
Rule  without  any  changes.  Other 
respondents  provided  multiple 
recommendations  for  how  FEMA  could 
change  and  improve  the  Proposed  Rule 
before  finalizing  it.  Those  submitting 
formal  comments  on  the  Proposed  Rule 
included  one  U.S.  Senator,  one  member 
of  the  U.S.  House  of  Representatives; 
community  officials  and  representatives 
of  local  and  regional  government 
agencies;  representatives  of  the  business 
community;  and  representatives  of 
professional  environmental  and 
floodplain  management  associations. 

Summary  of  Comments  and  FEMA 
Responses 

The  r:nmmpnt<;  ;inH  rernmmendations 
submitted  by  the  respondents  to  the 
Proposed  Rule  may  be  separated  into 
eight  categories.  Summaries  of  each 


category  of  comments  and  FEMA's 
responses  to  those  comments  are 
summarized  below. 

Insurance  Applications.  Several 
respondents  recommended  that  FEMA 
establish  risk  premium  rates  and 
mandatory  flood  insurance  purchase 
requirements  for  buildings  located  in 
the  future-conditions  floodplains  that 
will  be  shown  on  a  FIRM  or  DFIRM 
when  requested  by  a  community. 

Risk  premium  rates  are  based  on 
accepted  actuarial  principles.  Several 
factors  are  considered  in  establishing 
risk  premium  rates,  including  amount  of 
coverage  purchased;  location,  age, 
occupancy,  and  design  of  the  building 
to  be  insured;  and,  for  buildings  in  the 
SFHA,  elevation  of  the  building  in 
relation  to  the  existing-conditions  1- 
percent-annual -chance  { 100-year)  flood 
elevation  The  current  procedure  for  risk 
premium  rating  is  consistent  with  the 
statutes  governing  the  NFIP.  Under  the 
current  procedure,  structures  shown 
within  the  SFHA,  the  area  that  would  be 
inundated  by  the  1 -percent-annual- 
chance  (100-year)  flood  based  on 
existing  conditions  hydrology,  are 
subject  to  a  mandatory  flood  insurance 
purchase  requirement.  FEMA  decided  to 
show  future-conditions  1 -percent- 
annual-chance  (100-year)  floodplains  on 
Flood  Insurance  Rate  Maps  to  support 
the  floodplain  management  practices  of 
those  progressive  communities  that 
choose,  voluntarily,  to  implement  more 
restrictive  requirements  than  those 
required  for  participation  in  the  NFEP. 
Because  of  the  uncertain  nature  of  the 
future-conditions  data  and  the  relatively 
limited  number  of  participating 
communities  that  have  opted  to 
implement  these  more  restrictive 
development  requirements,  it  is  not 
practicable  to  establish  risk  premium 
rates  and  mandatory  flood  insurance 
purchase  requirements  for  buildings 
located  in  the  future-conditions 
floodplains.  Further,  we  do  not  plan  to 
require  that  all  communities  use  future- 
conditions  data  to  regulate  development 
as  a  condition  of  participating  in  the 
NFIP.While  the  Federal  mandatory 
flood  insurance  purchase  requirement 
will  continue  to  apply  only  to  buildings 
in  SFHAs  based  on  existing-conditions 
hydrology  in  participating  communities, 
flood  insurance  is  available  in  all  areas 
of  a  participating  community,  including 
the  area  that  will  be  shown  as  within 
the  future-conditions  1 -percent-annual- 
chance  (100-year)  floodplain.  This  is 
important  because  approximately  25 
percent  of  the  flood  insurance  claims 
paid  by  the  NFIP  have  been  for 
buildings  outside  the  existing- 
conditions  1  -percent-annual-chance 
(100-year)  floodplain,  or  SFHA.  It  also  is 


important  to  note  that  a  lender  may 
determine,  on  its  own  as  a  business 
decision,  that  it  wishes  to  require  flood 
insurance  for  buildings  located  outside 
the  SFHA  to  protect  its  financial  risk  on 
the  loan. 

Expanded  Floodplain  Management 
Requirements.  Several  respondents 
recommended  that  FEMA  require 
regulation  of  development  within  the 
future-conditions  1  -percent-annual- 
chance  (100-year)  floodplain,  primarily 
to  support  local  floodplain 
administrators  in  their  efforts  to 
discourage  unwise  floodplain 
development. 

The  FEMA  decision  to  show  the 
future-conditions  1  -percent-annual- 
chance  (100-year)  floodplain  was  made 
precisely  to  support  the  floodplain 
management  practices  of  those 
progressive  communities  that  choose, 
voluntarily,  to  implement  more 
restrictive  requirements  than  those 
required  for  participation  in  the  NFIP. 
Through  this  change  and  other  recent 
initiatives.  FEMA  is  emphasizing  the 
need  for  decision-making  authority  to  be 
at  the  local  level.  However,  because  of 
the  uncertain  nature  of  the  future- 
conditions  data  and  the  relatively 
limited  number  of  participating 
communities  that  have  opted  to 
implement  these  more  restrictive 
development  requirements,  FEMA  does 
not  plan  to  require  that  communities 
use  future-conditions  data  to  regulate 
development. 

Expanded  Definition  of  "Future- 
Conditions  Hydrology. "  Some 
respondents  recommended  that  FEMA 
expand  and  clarify  the  definition  of 
future-conditions  hydrology. 
Specifically,  these  respondents 
recommended  the  following:  (1)  add 
clarification  that  planned  structural 
modifications  that  would  reduce  peak 
flood  discharges  are  not  to  be  included 
in  the  community's  determination  of 
future  conditions;  (2)  include  "approved 
development"  as  an  example  of  future 
conditions;  (3)  include  number  of  units, 
unit  density,  and  square  footage  of 
impervious  surface  in  the  definition; 
and  (4)  include  expected  changes  in 
frequency  and  severity  of  precipitation 
events  in  the  definition. 

FEMA  is  implementing  the 
presentation  of  future-conditions  1- 
percent-annual-chance  (100-year) 
floodplains  on  FIRMs  to  support 
floodplain  management  decisions  made 
locally  to  address  land-use  changes  that 
will  affect  hydrology.  To  ensure 
maximum  flexibility  for  local 
community  officials,  FEMA  does  not 
want  to  be  too  restrictive  in  defining 
future-conditions  hydrology-.  However, 
as  indicated  in  the  previously 
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referenced  FEMA  report  entitled 
"Modernizing  FEMA's  Flood  Hazard 
Mapping  Program:  Recommendations 
for  Using  Future  Conditions  Hydrology 
for  the  National  Flood  Insurance 
Program,"  the  future  hydrology 
conditions  defined  in  this  Final  Rule  do 
not  include  future  construction  of  flood 
detention  structures  or  hydraulic 
structures  for  the  reasons  cited  below. 

The  construction  of  flood  detention 
structures  can  significantly  affect  the 
flood  frequency  characteristics  of  a 
watershed,  and  the  hydrologic  effects  of 
flood  detention  structures  are  very  site 
specific  and  difficult  to  evaluate 
Likewise,  the  effects  of  projected  future 
hydraulic  modifications — changes 
within  a  stream  or  other  waterway,  such 
as  bridge  and  culvert  construction,  fill, 
and  excavation — on  flood  frequency  are 
site  specific  and  difficult  to  predict  and 
are  considered  beyond  the  scope  of  this 
discussion. 

Therefore,  FEMA  revised  the 
definition  of  future-conditions 
hydrology  presented  in  Section  59.1  of 
the  NFIP  regulations  to  clarifj-  that  the 
effects  of  future  construction  of  flood 
detention  structures  or  hydraulic 
structures  are  not  to  be  considered  by  a 
community  in  establishing  future- 
conditions  hydrology. 

Expanded  Depiction  of  Future- 
Conditions  Floodplains.  One  respondent 
recommended  that  FEMA  include  the 
area  that  would  be  affected  by  projected 
sea  level  rise  in  the  depiction  of  the 
future-conditions  1-percent-annual- 
chance  (100-year)  floodplain  on  the 
FIRM.  As  justification,  this  respondent 
cited  the  requirement  in  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (16  U.S.C.  1451  et.  seq.),  that 
"*   *   *  coastal  states  must  anticipate 
and  plan  for  such  an  occurrence." 

As  cited  above,  FEMA  is 
implementing  the  presentation  of 
future-conditions  1-percent-aimual- 
chance  (100-year)  floodplains  on  FIRMs 
to  support  local  floodplain  management 
decisions  to  address  land-use  changes 
that  will  affect  hydrology.  As  FEMA  and 
its  community  and  State  partners 
together  move  forward  with  the  digital 
conversion  of  flood  hazard  data  and 
production  of  DFIRMs,  greater 
consideration  will  be  given  to  including 
advisory  information,  such  as  the 
project  sea  level  rise.  However, 
inclusion  of  project  sea  level  rise  is 
outside  the  scope  and  intent  of  this  rule 
change. 

Use  of  Distinctive  Screen  and  Zone 
Designation  for  Portraying  Future- 
conditions  Floodplain  on  Maps.  Several 
respondents  suggested  that  FEMA 
establish  a  new  premium  rate  zone 
designation  for  the  future-conditions  1- 


percent-annual -chance  { 100-year) 
floodplain,  with  a  distinctive  screen,  to 
differentiate  this  hazard  area  from  the 
existing-conditions  0.2-perceBt-aiuiual- 
chance  (500-year)  floodplain.  The  zone 
designations  that  were  recommended 
were  Zone  F-X,  Zone  F,  Zone  AF.  Zone 
U,  and  Zone  D. 

FEJvIA  opted  to  use  the  Zone  X 
(shaded)  screen  to  depict  the  future- 
conditions  1 -percent-annual-chance 
(100-year)  floodplain  to  minimize 
confusion  by  users  in  the  lending  and 
insurance  industries  that  use  the  map  to 
make  determinations  regarding  wheOier 
the  Federal  mandatory  flood  insurance 
purchase  requirements  apply  to  a 
particular  building.  Those  users  now 
recognize  that  areas  designated  as  Zone 
X  (shaded)  are  subject  to  some  flood 
hazard,  but  that  the  mandatory-  flood 
insurance  purchase  requirement  does 
not  apply.  Because  the  risk  premium 
rates  for  buildings  located  in  the  future- 
conditions  1 -percent-annual-chance 
(100-year)  floodplain  will  be  the  rate 
comparable  to  other  areas  outside  the 
SFHA,  FEMA  believes  designating  these 
areas  as  "Zone  X  (Future  Base  Flood)" 
will  be  sufficient  distinction. 

This  presentation  decision 
notwithstanding,  two  of  the 
recommended  zone  designations — Zone 
AF  and  Zone  D — could  not  be  used  on 
the  map  anvTvay  The  former  is  likely  to 
be  confused  with  the  zone  designation 
used  for  SFHAs.  in  which  the 
mandatory  flood  insurance  purchase 
requirement  does  apply,  and  the  latter  is 
already  used  to  designate  areas  of 
possible,  but  undetermined  flood 
hazards. 

Presentation  of  Existing-  and  Future- 
Conditions  Floodplains  on  Maps  Some 
respondents  suggested  that  FEMA  show 
the  future-conditions  1 -percent-annual- 
chance  (100-year)  floodplain  on  the 
FIRM  at  all  times,  even  when  the 
boundaries  of  the  future-conditions  1- 
percent-annual-chance  (lOO-vear) 
floodplain  and  the  existing-conditions 
0.2-percent-annual-chance  (500-vear) 
floodplain  are  too  close  together  to  be 
distinguished. 

FEMA  plans  to  take  a  much  more 
flexible  approach  to  the  presentation  of 
the  existing-  and  future-conditions 
floodplains  on  the  FIRM.  Because 
inclusion  of  this  information  on  the 
FIRM  is  voluntary,  the  community  will 
have  the  decision-making  authority  for 
determining  whether  to  show  the  future- 
conditions  1 -percent-annual -chance 
(100-year)  floodplain.  the  existing- 
conditions  0.2-percent-annual-chance 
(500-vear)  floodplain,  or  both  on  the 
FIRM. 

Inclusion  of  Future-Conditions  Flood 
Elevations  on  Maps.  One  respondent 


recommended  that  FEMA  include 
future-conditions  1 -percent-annual- 
chance  (100-year)  flood  elevations, 
rounded  to  the  nearest  tenth  of  a  foot, 
adjacent  to  the  BFEs  shown  in  the 
existing-conditions  future-conditions  1- 
percent-annual-chance  (lOO-vear) 
floodplain  on  the  FIRM 

To  minimize  confusion  and  enhance 
the  usability  of  the  FIRM,  FEMA  plans 
to  include  the  future-conditions  1- 
percent-annual-chance  (lOO-year)  flood 
elevations  only  in  the  FIS  report  that 
will  accompany  the  FIRM.  As  with  the 
existing-conditions  1  -percent-annual- 
chance  (lOO-year)  flood  elevations  (i.e.. 
BFEs).  local  floodplain  management 
officials  should  consult  the  Flood 
Profiles  included  in  the  FIS  report  and 
other  available  technical  support  data 
for  more  complete  elevation  data 

Presentation  of  Future-Conditions 
Floodplains  for  Flooding  Sources 
Studied  by  Approximate  Methods  One 
respondent  recommended  that  FEMA 
clarify  whether  the  future-conditions  1- 
percent-annual-chance  (lOO-year) 
floodplain  could  be  shown  on  the  FIRM 
for  flooding  sources  that  FEMA 
analyzed  using  approximate-study 
methods  The  existing-conditions  1- 
percent-annual -chance  (lOO-vear) 
floodplains  for  flooding  sources  studied 
by  approximate  methods  are  designated 
as  Zone  A  on  the  FIRM 

The  community  may  establish  a 
future-conditions  1 -percent-annual- 
chance  (lOO-year)  floodplain  for  any 
flooding  source  in  the  community, 
regardless  of  the  type  of  studv 
performed  by  FE^L^.  If  the  community 
performed  a  detailed  study  to  establish 
the  future-conditions  1 -percent-annual- 
chance  (1 00-year)  floodplain.  FEMA 
may  request  the  supporting  data  for  the 
detailed  study  and  revise  and.  based  on 
available  funding,  redesignate  the 
existing-conditions  1  -percent-annual- 
chance  (1 00-year)  floodplain  as  Zone 
AE.  If  the  community  performed  an 
approximate  study.  FEMA  would  show 
the  future-conditions  1 -percent-annual- 
chance  (1 00-year)  floodplain,  designated 
as  Zone  X  (Future),  adjacent  to  the 
existing-conditions  1 -percent-annual- 
chance  (100-year)  floodplain  The 
designation  for  the  existing-conditions 
1 -percent-annual-chance  (100- year) 
floodplain  would  continue  to  be  Zone 
A. 

Timing  of  Revisions  to  Mapping  and 
Implementation  of  Local  Regulations 
One  respondent  requested  that  FEMA 
clarif)'  when  and  if  local  floodplain 
management  regulations  must  be 
implemented  when  FIRM  is  revised  to 
show  the  future-conditions  1 -percent- 
annual-chance  (1 00-year)  floodplain. 
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FEMA  will  revise  the  FIRM  to  add  the 
hiture-conditions  1 -percent-annual- 
chance  (100-year)  floodplain  when 
requested  tn  do  so  by  the  community. 
FEMA  is  showing  this  information  on 
the  FIR\<  for  informational  purposes 
only.  FEMA  will  require  written 
assurance  from  the  Chief  Executive 
Officer  or  other  community  official  that 
the  community  has  or  will  proceed  with 
adoption  of  the  future-conditions 
information  Such  assurance  is  generally 
in  the  form  of  an  adopted  local 
ordinance  or  resolution.  The  community 
will  have  the  authority  to  decide  when 
to  implement  changes  to  local 
floodplain  management  regulations, 
which  is  true  with  any  change  that  will 
result  in  making  the  local  regulations 
more  stringent  than  the  minimum 
required  under  the  NFIP. 

National  Environmental  Policy  Act 

This  Final  Rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10  8  (d)(2)(ii).  Environmental 
Consideration  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  of  the 
Federal  Insurance  and  Mitigation 
Administration  certifies  that  this  Final 
Rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  et  seq..  because  it  is  not  expected 
(1)  to  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities,  nor  (2)  to 
create  any  additional  burden  on  small 
entities.  A  regulatory  flexibilitv  analysis 
has  not  been  prepared. 

Executive  Order  12612,  Federalism 

This  Final  Rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987 


Executive  Order  12778,  Civil  Justice 
Reform 

This  Final  Rule  meets  the  applicable 

standards  of  Section  2(b)(2)  of  Executive 
Order  1  2778,  Civil  Justice  Reform. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  Final  Rule  is 
required  by  statute.  42  U.S.C.  4014(f), 
which  also  specifies  the  regulatory 
approach  taken  in  this  Final  Rule.  To 
the  extent  possible  under  the  statutory' 
requirements  of  42  U.S.C.  4014(f).  this 
Final  Rule  adheres  to  the  principles  of 
regulation  as  set  forth  in  Executive 
Order  12866,  Regulatory  Planning  and 
Review 

List  of  Subjects  in  44  CFR  Parts  59  and 
64 

Administrative  practice  and 
procedure.  Flood  insurance, 
Floodplains,  and  Reporting  and  record- 
keeping requirements. 

Accordingly,  amend  44  CFR  Parts  59 
and  64  as  follows: 

PART  59— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  59 
continues  to  read  as  follow: 

Authority:  42  U.S.C.  4001  ef  seq.; 
Reorganization  Plan  No.  3  of  1978.  43  FR 
41943,  3  CFR  1978  Comp.,  p.  329;  E.O.  12127 
of  Mar.  31,  1979,  44  FR  19367;  3  CFR  1979 
Comp..  p.  376. 

2.  Section  59.1  is  amended  by  adding 
three  definitions  to  read  as  follows: 

§  59.1     Definitions. 

***** 

Area  of  future-conditions  flood 
hazard  means  the  land  area  that  would 
be  inundated  by  the  1 -percent-annual- 
chance  (100-year)  flood  based  on  future- 
conditions  hydrology. 
***** 

Future-conditions  flood  hazard  area, 
or  future-conditions  Poodplain — see 
Area  of  futura-conditions  flood  hazard. 


Future-conditions  hydrology  means 
the  flood  discharges  associated  with 
projected  land-use  conditions  based  on 
a  community's  zoning  maps  and/or 
comprehensive  land-use  plans  and 
without  consideration  of  projected 
future  construction  of  flood  detention 
structures  or  projected  future  hydraulic 
modifications  within  a  stream  or  other 
waterway,  such  as  bridge  and  culvert 
construction,  fill,  and  excavation. 


PART  64— COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

3.  The  authority  citation  for  Part  64 
continues  to  read  as  follow: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR  1978  Comp.,  p.  329;  E.O.  12127 
of  Mar  31.  1979,  44  FR  19367;  3  CFR  1979 
Comp  .  p.  376. 

4.  Amend  §64.3  as  follows: 

a.  Revise  the  introductory  text  of 
paragraph  (a)(1). 

b.  In  the  table  in  paragraph  (a)(1), 
revise  the  entry  for  the  zone  symbol  for 
Zones  B,X. 

c.  Revise  the  closing  text  to  paragraph 
(aUl). 

The  revisions  read  as  follows: 

§64.3    Flood  Insurance  Maps. 

(a)  *    *   * 

(1)  Flood  Insurance  Rate  Map:  This 
map  is  prepared  after  the  flood  hazard 
study  for  the  community  has  been 
completed  and  the  risk  premium  rates 
have  been  established.  The  FIRM 
indicates  the  risk  premium  rate  zones 
applicable  in  the  community  and  when 
those  rates  are  effective.  The  FIRM  also 
may  indicate,  at  the  request  of  the 
community,  zones  to  identify  areas  of 
future-conditions  flood  hazards.  The 
symbols  used  to  designate  the  risk 
premium  rate  zones  and  future- 
conditions  zones  are  as  follows: 


Zone  symtxjl 


B,  X Areas  of  moderate  flood  hazards  or  areas  of  future-conditions  flood  hazard 
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Areas  identified  as  subject  to  more 
than  one  hazard  (flood,  mudslide  (i.e., 
mudflow),  flood-related  erosion)  or 
potential  hazard  (i.e.,  future-conditions 
flooding)  will  be  designated  on  the 
FIRM  by  use  of  the  proper  zone  symbols 
in  combination 
«         «         »         *         * 

Dated:  November  20,  2001. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

|FR  Doc   01-29474  Filed  11-26-01;  8:45  am] 
BILLING  CODE  6718-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[I.D.  11 0801 F] 

Fraser  River  Sockeye  and  Pink  Salmon 
Fisheries;  2001  Inseason  Orders 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  orders. 


summary:  NMFS  publishes  the  Fraser 
River  salmon  inseason  orders  regulating 
salmon  fisheries  in  US.  waters  The 
orders  were  issued  by  the  Fraser  River 
Panel  (Panel)  of  the  Pacific  Salmon 
Commission  (Commission)  and 
subsequently  approved  and  issued  by 
NMFS  during  the  2001  sockeve  and 
pink  salmon  fisheries  within  the  U.S. 
Fraser  River  Panel  Area,  These  orders 
established  fishing  times,  areas,  and 
types  of  gear  for  U.S.  treaty  Indian  and 
all-citizen  fisheries  during  the  period 
the  Commission  exercised  jurisdiction 
over  these  fisheries.  Due  to  the 
frequency  with  which  inseason  orders 
are  issued,  publication  of  individual 
orders  is  impracticable.  The  2001  orders 
are.  therefore,  being  published  in  this 
document  to  avoid  fragmentation. 
DATES:  Each  of  the  following  inseason 
actions  was  effective  upon 
announcement  on  telephone  hotline 
numbers  as  specified  at  50  CFR 
300.97(b)(1);  those  dates  and  times  are 
listed  herein.  Comments  will  be 
accepted  through  December  12,  2001. 
ADDRESSES:  Mail  comments  to  D.  Robert 
Lohn.  Regional  Administrator, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  N,E.,  BIN  Cl5700-Bldg.  1, 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  document  is  available 
for  public  review  during  business  hours 
at  the  office  of  the  Regional 


Administrator,  Northwest  Region. 
NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  CantiUon.  206-526-4140. 

SUPPLEMENTARY  INFORMATION:  The  treat>' 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  Concerning  Pacific  Salmon 
was  signed  at  Ottawa  on  Januarv  28. 
1985.  and  subsequently  was  given  effect 
in  the  United  States  by  the  Pacific 
Salmon  Treaty  Act  (Act)  at  16  U.S.C. 
3631  et  seq 

Under  authority  of  the  Act,  Federal 
regulations  at  50  CFR  part  300  subpart 
F  provide  a  framework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commissions  Panel  for  U.S.  sockeve 
and  pink  salmon  fisheries  in  the  Fraser 
River  Panel  Area. 

The  regulations  close  the  Fraser  River 
Panel  Area  (U.S.)  to  U.S.  sockeye  and 
pink  salmon  fishing  unless  opened  bv 
Panel  regulation  or  by  inseason 
regulations  published  by  NMFS  that 
give  effect  to  Panel  orders  During  the 
fishing  season,  NMFS  may  issue 
regulations  that  establish  fishing  times 
and  areas  consistent  with  the 
Commission  agreements  and  inseason 
orders  of  the  Panel   Such  orders  must  be 
consistent  with  domestic  legal 
obligations.  The  Regional 
Administrator.  Northwest  Region, 
NMFS.  issues  the  inseason  orders. 
Official  notification  of  these  inseason 
actions  of  NMFS  is  provided  bv  two 
telephone  hotline  numbers  described  at 
50  CFR  300  97(b)(1)   Inseason  orders 
must  be  published  in  the  Federal 
Register  as  soon  as  practicable  after  thev 
are  issued.  Due  to  the  frequencv  with 
which  inseason  orders  are  issued, 
publication  of  individual  orders  is 
impractical  Therefore,  the  2001  orders 
are  being  published  in  this  document  to 
avoid  fragmentation. 

The  following  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  US 
fisheries  by  NMFS  during  the  2001 
fishing  season.  The  times  listed  are  local 
times,  and  the  areas  designated  are 
Puget  Sound  Management  and  Catch 
Reporting  .Areas  as  defined  in  the 
Washington  State  Administrative  Code 
at  Chapter  220-22. 

Order  .\'o  01-01:  Issued  3pm,  Julv 
24,2001 

Treaty  Indian  Fisheries 

Areas  4B.  5  and  6C:  Open  for  drift 
gillnets  from  12  p.m.  (noon) 
Wednesday,  luly  25  until  12  p.m  (noon) 
Saturday.  luly  28.  2001 

Order  So  01-02  Issued  3  p.m  .  lulv 
27,2001. 


TreatV'  Indian  Fisheries 

.\reas  4 B.  .5  and  6C  Extended  fr)r  drift 
gillnets  from  12  p.m.  inoonj  Saturdav, 
luly  28  until  12  p.m.  (noon)  Tuesday, 
luly  31,  2001. 

Order  No.  01-03:  Issued  3  p.m.,  July 
30. 2001 

Treaty  Indian  Fisheries 

Areas  4B,  r,  and  BC:  Extended  for  drift 
gillnets  from  12  p  m.  (noon)  Tuesdav. 
luly  31,  2001,  until  6  am  Wednesday. 
August  1,  2001. 

Areas  6.  7  and  7A:  Open  to  net  fishing 
from  4  am  Tuesday,  July  31.  2001. 
until  6  am  Wednesdav  August  1,  2001. 

All-Citizen  Fisheries 

Areas  7.  and  7A  Purse  Seine:  Open 
from  6  a.m.  until  9  p.m.  Wednesdav, 
August  1.  2001. 

.\reas  7  and  7A  Gillnet:  Open  from  8 
am   until  11:59  pm  Wednesday, 
August  1.  2001 

Areas  7  and  7A  Reef  Net:  Open  from 
5  a.m.  until  9  p  m  Thursdav.  August  2, 
2001 

Order  .Vo  01-04:  Issued  3  p.m.. 
.August  3.  2001 

Treaty  Indian  Fisheries 

Areas  4B,  5  and  6C:  Opened  for  drift 
gillnets  from  6  p.m.  Friday,  August  3, 
2001.  until  6  pm  Saturdav.  .Aueust  4. 
2001 

Areas  6,  7  and  7A  Remain  closed  to 
fishing 

All-Citizen  Fisheries 

.Areas  7,  and  7A  Purse  Seine:  Remain 
closed  to  fishing 

Areas  7  and  7,A  Gillnet   Remain 
closed  to  fishing 

.Areas  7  and  7 A  Reef  Net:  (Jpen  from 
5  am  until  9  p.m.  Sundav,  August  5. 
2001 

Order  So  01-05  Issued  5  p  m., 
August  17.  2001 

Treatv-  Indian  Fisheries 

Areas  4B,  5,  6C,  6.  7  and  7A;  Remain 
closed  to  fishing 

All-Citizen  Fisheries 

.Areas  7,  and  7A  Purse  .Seine  Remain 
closed  to  fishing 

.Areas  7  and  7A  Gillnet  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  Open  from 
5  am   until  9pm   Saturday.  August  18, 
2001.  and  from  5  a  m   until  9  p.m. 
Monday,  August  20.  2001 

Order  So  01-06  Issued  1  p.m.. 
-August  19,  2001 

Treaty  Indian  Fisheries 

Areas  4B,  5.  6C.  6.  7  and  7.A    Rf-niam 
closed  to  fishing. 
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All-Citizen  Fisheries 

Areas  7.  and  7 A  Purse  Seine:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  Remain 
closed  to  fishing. 

Inseasnn  Order  No.  01-06  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
River  Panel. 

Order  So  01-07:  Issued  4:30  p.m., 
.August  31.  2001. 

Treaty  Indian  Fisheries 

Areas  4B.  5,  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Tuesday,  September  4,  2001   The 
retention  of  sockeye  salmon  is 
prohibited 

Areas  6,  7  and  7A  Gillnets:  Remain 
closed  to  fishing 

All-Citizen  Fisheries 

Areas  7.  and  7 A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  am   until  9  p  m 
Wednesday.  September  5,  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  (^orgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Saturdaw  September  1.  2001:  from  5 
a.m.  until  9  p.rn   Sunday,  September  2, 
2001:  from  5  a.m.  until  9  p.m.  Monday. 
September  3.  2001:  from  5  a.m.  until  9 
p  m  Tuesdav,  September  4.  2001:  and 
from  Ti  am  until  9  p  m  Wednesday, 
September  5.  2001.  The  retention  of 
sockeye  salmon  is  prohibited. 

Order  So  01-08:  Issued  4:30  p.m., 
September  5.  2001. 

Treaty  Indian  Fisheries 

Areas  4B,  5,  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  Remain 
closed  to  fishing. 

Areas  6.  7  and  7A  Gillnets:  Remain 
closed  to  fishing. 

All-Citizen  Fisheries 

Areas  7.  and  7 A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 


on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmoin  from  5  a.m.  until  9  p.m. 
Wednesday,  September  5.  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Wednesday,  September  5,  2001;  from  5 
a.m.  until  9  p.m.  Thursday,  September 
6,  2001;  from  5  a.m.  until  9  p.m.  Friday, 
September  7,  2001;  and  from  5  a.m. 
until  9  p.m.  Saturday,  September  8. 
2001.  The  retention  of  sockeye  salmon 
is  prohibited. 

Inseason  Order  No.  01-08  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
River  Panel. 

Order  So.  01-09:  Issued  3:30  p.m., 
September  7,  2001. 

Treaty  Indian  Fisheries 

Areas  4B,  5,  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m.  Sunday, 
September  9,  2001.  The  retention  of 
sockeye  salmon  is  prohibited. 

Areas  6,  7  and  7A  Gillnets:  Remain 
closed  to  fishing. 

All-Citizen  Fisheries 

Areas  7,  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Monday.  September  10,  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m.  Friday, 
September  7.  2001:  from  5  a.m.  until  9 
p.m.  Saturday.  September  8.  2001:  from 
5  a.m.  until  9  p.m.  Sunday.  September 
9.  2001;  from  5  a.m.  until  9  p.m. 
Monday,  September  10,  2001;  and  from 
5  a.m.  until  9  p.m.  Tuesday.  September 
11,  2001.  The  retention  of  sockeye 
salmon  is  prohibited. 


Inseason  Order  No.  01-09  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
River  Panel. 

Order  So.  01-10:  Issued  3:30  p.m., 
September  11.  2001. 

Treaty  Indian  Fisheries 

Areas  4B.  5.  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Cieorgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Thursday.  September  13.  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  6.  7  and  7A  Gillnets:  Remain 
closed  to  fishing. 

All-Citizen  Fisheries 

Areas  7.  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Thursday.  September  13.  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Tuesday,  September  11.  2001;  from  5 
a.m.  until  9  p.m.  Wednesday.  September 
12.  2001;  fi-om  5  a.m.  until  9  p.m. 
Thursday,  September  13.  2001;  from  5 
a.m.  until  9  p.m.  Friday.  September  14. 
2001;  from  5  a.m.  until  9  p.m.  Saturday, 
September  15.  2001:  from  5  a.m.  until  9 
p.m.  Sunday.  September  16.  2001;  and 
from  5  a.m.  until  9  p.m.  Monday. 
September  17.  2001.  The  retention  of 
sockeye  salmon  is  prohibited. 

Inseason  Order  .No.  01-10  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
River  Panel. 

Order  So.  01-11:  Issued  4:30  p.m., 
September  13,  2001. 

Treaty  Indian  Fisheries 

Areas  4B,  5,  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Thursday,  September  13,  2001.  and 
from  5  a.m.  until  9  p.m.  Friday, 
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September  14.  2001.  The  retention  of 
sockeye  salmon  is  prohibited. 

Areas  6,  7  and  7A  Gillnets:  Remain 
closed  to  fishing. 

All-Citizen  Fisheries 

.Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  takmg  of  pink 
salmon  from  5  a.m.  until  9  p.m. 
Thursday.  September  13.  2001.  and 
from  5  a.m.  until  9  p.rn  Friday. 
September  14,  2001   The  retention  of 
sockeye  salmon  is  prohibited. 

Areas  7  and  7,A  Gillnet:  Remain 
closed  to  fishing 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.rn 
Thursday.  September  13.  2001:  from  5 
a.m.  until  9  p.m.  Friday.  September  14. 
2001;  from  5  am  until  9  p.m  Saturday 
September  15.  2001;  from  5  am  until  9 
p.m.  Sunday.  September  16.  2001:  and 
from  5  a.m.  until  9  p.m   Monday. 
September  17,  2001    The  retention  of 
sockeye  salmon  is  prohibited. 

Inseason  Order  No.  01-11  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
River  Panel. 

Order  So.  01-12:  Issued  4:30  p.m., 
September  17.  2001 

Treaty-  Indian  Fisheries 

Areas  4B.  5.  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p  m 
Wednesday.  September  19.  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  6.  7  and  7A  Gillnets:  Remain 
closed  to  fishing. 

All-Citizen  Fisheries 

Areas  7  and  7A  Purse  Seine:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m 
Monday,  September  17,  2001:  from  5 
a.m.  until  9  p.m.  Tuesday,  September 
18,  2001;  fi-om  5  a.m.  until  9  p.m. 
Wednesday.  September  19.  2001;  from  5 


a.m.  until  9  p.m  Thursdav.  September 
20.  2001:  from  5  a.m.  until  9  p.m. 
Friday.  September  21.  2001:  and  from  5 
a.m.  until  9  p.m  Saturday.  September 
22.  2001.  The  retention  of  sockeye 
salmon  is  prohibited. 

Inseason  Order  No.  01-12  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
River  Panel. 

Order  No.  01-13:  Issued  1  p.m.. 
September  18.  2001. 

Treaty  Indian  Fisheries 

Areas  4B.  5.  and  6C:  Remain  closed  to 
fishing. 

Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m 
Wednesday.  September  19.  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  6.  7  and  7A  Gillnets:  Remain 
closed  to  fishing. 

All-Citizen  Fisheries 

.Areas  7  and  7A  Purse  Seine:  South 
and  east  of  a  line  from  Iwersen's  Dock 
on  Point  Roberts  to  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  am  until  9  p.m 
Wednesday.  September  19.  2001   The 
retention  of  sockeye  salmon  is 
prohibited. 

Areas  7  and  7A  Gillnet:  Remain 
closed  to  fishing. 

Areas  7  and  7A  Reef  Net:  South  and 
east  of  a  line  from  Iwersen's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  open  for  the  taking  of  pink 
salmon  from  5  a.m.  until  9  p.m 
Tuesday.  September  18,  2001:  from  5 
a.m.  until  9  p.m.  Wednesday,  September 
19.  2001;  from  5  a.m.  until  9  p.m. 
Thursday.  September  20.  2001:  from  5 
a.m.  until  9  p  m  Friday.  September  21. 
2001:  and  from  5  am   until  9  p.m. 
Saturday.  September  22.  2001.  The 
retention  of  sockeye  salmon  is 
prohibited. 

Inseason  Order  No.  01-13  supersedes 
all  previous  inseason  orders 
implementing  2001  orders  of  the  Fraser 
Ri\er  Pane! 

Classification 

Because  these  fisheries  have  been 
closed.  NMFS  has  determined  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  a  prior 
opportunity  for  public  comment 
because  such  notification  would  be 
unnecessary .  impracticable,  and 
contrary  to  the  public  interest. 


This  action  is  authorized  by  50  CFR 
300.97.  and  is  exempt  from  review 
under  Executive  Order  12866. 

.\uthority:  16  U.S.C.  3636(b). 

Dated:  Novemtwr  20,  2001. 
Ion  Kurland, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Sen'ice. 
IFR  Dor   01-294t).5  Filed  11-26-01:  8.4.5  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No  000831250-0250-01:  111601 D) 

Fisheries  oft  West  Coast  States  and  In 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fisheries:  Closure  of  Directed 
Fishery  for  Pacific  Mackerel 

agency:  .Ndtinndi  .Marine  Fisheries 

Ser\iLe  IN'MFS),  .National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Closure  of  directed  fishery  for 

Pacific  mackerel. 


summary:  NMFS  announces  the  closure 
of  the  directed  fishery  for  Pacific 
mackerel  in  the  exclusive  economic 
zone  off  the  Pacific  coast  at  12  noon 
local  time  (It.)  on  November  21.  2001. 
For  the  fishing  .season  beginning  luly  1, 
2001.  6.000  mt  of  the  13.837-mt  harv^est 
guideline  was  established  for  a  directed 
fishers    Based  on  recent  landings,  more 
than  6.000  mt  of  Pacific  mackerel  has 
been  landed;  therefore,  the  directed 
fishery  is  being  closed  and  the  trip  limit 
imposed.  The  intended  effect  of  this 
action  is  to  ensure  that  the  har\est 
guideline  will  be  achieved,  but  not 
exceeded,  and  to  minimize  bycatch  of 
Pacific  mackerel  while  other  coastal 
pelagic  species  are  being  harvested. 
DATES:  Effective  12  noon  local  time  on 
November  21.  2001.  until  the  effective 
date  of  the  2002  fishing  season  for 
Pacific  mac  kerel.  which  will  publish  in 
the  Federal  Register. 
ADDRESSES:  The  data  that  was  used  as 
the  basis  for  this  action  is  available  for 
public  inspection  at  the  Office  of  the 
Acting  Regional  .administrator.  Rodney 
R  Mclnnis.  Southwest  Region  (Regional 
Administrator).  NMFS.  501  W.  Ocean 
Boulevard,  Suite  4200.  Long  Beach.  CA 
90802-4213 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  1   Morgan.  Southwest  Region. 
'\'MF.S,  552-^60— 40.36 
SUPPLEMENTARY  INFORMAT)ON:  On  July 
25.  2001.  .NMFS  announced  in  the 
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Federal  Register  (66  FR  38571)  a  harvest 
yuidelint^  i)f  1,),837  mt  for  Pacific 
nidckerpl  for  the  fishing  season  lulv  1. 
JOOl,  through  June  JU,  2002.  A  directed 
tishtrv  (if  h. 000  mt  was  established. 
\vhi(  h.  when  attained,  would  be 
followed  by  an  incidental  allowance  of 
4.1  percent  by  weight  of  Pacific  mackerel 
m  a  landmg  of  any  coastal  pelagic 
species   If  a  significant  amount  of  the 
harvest  guideline  remained  unused 
before  the  end  of  the  fishing  season  on 
hine  .10,  2002.  the  directed  fishery 
would  b*>  reopeneti.  This  approach  was 
taken  because  of  concern  about  the  low 
htirvest  guideline's  potential  negative 
I'ffect  cm  the  harvest  of  Pacific  sardine 
if  the  fisherv  for  Pacific  mackerel  had  to 
be  f.losed. 

As  of  November  8.  2001,  6,079  mt  of 
Pacific  mackerel  has  been  landed.  The 
recent  harvest  rate  will  lead  to  reaching 
the  har\est  guideline  before  the  end  of 
th>>  season  and  at  a  time  when  sardine 
har\('<ts  are  likeh'  to  be  high;  therefore, 
tht"  ini  uiental  allowance  of  45  percent 


by  weight  will  be  implemented.  This 
will  minimize  bycatch  of  Pacific 
mackerel  while  allowing  the  sardine 
fishery  to  be  conducted  without  further 
restrictions.  If  a  significant  portion  of 
the  13,837-mt  harvest  guideline  remains 
before  the  end  of  the  fishing  season  on 
June  30,  2002,  the  directed  fishery  will 
be  reopened. 

For  the  reasons  stated  here  and  in 
accordance  with  the  FMP  and  its 
implementing  regulations  at  50  CFR 
660.509,  the  directed  fishery  for  Pacific 
mackerel  will  be  closed  at  12:00  It.  on 
November  21,  2001,  after  which  time  no 
more  than  45  percent  by  weight  of  a 
landing  of  Pacific  sardine,  northern 
anchovy,  jack  mackerel,  or  market  squid 
may  consist  of  Pacific  mackerel. 

Classification 

This  action  is  required  by  50  CFR 
660.509  and  is  exempt  from  review 
under  Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  finds  good  cause  to 


waive  the  requirement  to  provide 
opportunity  for  prior  notice  and 
comment  (jn  this  action  pursuant  to  5 
I'.S.C.  553(b)(B),  as  providing  prusr 
notice  and  opportunity  for  comment 
would  be  impracticable  and 
unnecessary.  It  is  impra(.ticable  because 
the  fishery  must  be  closed  to  prevent 
overharvest  and  to  allow  the  sardine 
fishery  to  continue.  It  is  unnecessary 
since  this  is  a  minor  inseastm  action  and 
the  public  had  an  opportunity  to 
comment  on  the  process  that  established 
the  season  openings  and  closings. 

For  these  reasons,  good  cause  also 
exists  to  waive  the  30-day  delay  in 
effectiveness  requirement  of  5  U.S.C. 
553  (d)(3). 

.Authority:  16  U.S.C.  1801  et  seq. 

Dated:  \ovfmber21.  2001. 
Bruce  C.  Morehead, 
AcX'mg  Director.  Office  of  Sustainable 
Fisheries.  Motional  Marine  Fisheries  Service. 
IFR  Doc.  01-29484  Filed  11-21-01;  2:51  pml 
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This  section  of  the  FEDERAL  REGjSTEP 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportun'ty  to  part'Cipate  in  the 
rule  making  poor  to  tne  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01 -079-1] 

Citrus  Canker;  Quarantined  Areas 

AGENCY:  Animal  and  Plant  H.-alth 
Inspection  Service.  USD.A 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  citrus  canker  regulations  bv 
removing  a  portion  of  the  quarantined 
area  in  Manatee  County.  FL.  from  the 
list  of  quarantined  areas.  The 
regulations  require  that  an  area  be  free 
from  citrus  canker  for  a  period  of  at  least 
2  years  before  it  may  be  removed  from 
the  list  of  quarantined  areas.  Surveys 
have  shown  that  a  portion  of  the 
quarantined  area  in  Manatee  Countv. 
FL.  has  been  free  of  citrus  canker  since 
February  1999  This  proposed  action 
would  remove  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  portion  of  Manatee 
County,  FL. 

DATES:  We  invite  you  to  comment  on 

this  docket.  We  will  consider  all 
comments  that  we  receup  b\  December 
27.2001 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  .No.  01-079-1. 
Regulatorv  Analvsis  and  Development. 
PPD.  APHIS.  Suite  3C03.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-079-1 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Mondav  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 


.•\PHIS  documents  published  in  the 
Federal  Register  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  For   ( JptTdtMns  (Jfficer.  PPQ. 
APHIS.  4700  River  Road  Unit  134. 
Riverdab'.  .MD  20^.?".  '30''  -.■^4-88qq 
SUPPLEMENTARY  INFORMATION: 

Background 

Citrus  canker  is  a  plant  disease  that 
affects  plants  and  plant  parts,  including 

fresh  fruit,  of  citrus  and  citrus  relatives 
(Family  Hutaceaey  Citrus  canker  can 
cause  defoliation  and  other  serious 
damage  to  the  leaves  and  twigs  of 
susceptible  plants.  It  can  also  cause 
lesions  on  the  fruit  of  infected  plants, 
which  render  the  fruit  unmarketable, 
and  cause  infected  fruit  to  drop  from  the 
trees  before  reaching  maturity.  The 
aggressive  A  (Asiatic)  strain  of  citrus 
canker  can  infect  susceptible  plants 
rapidly  and  lead  to  extensive  economic 
losses  in  commf^rcial  citrus-producing 
areas. 

The  regulations  to  prevent  the 
interstate  spread  of  citrus  canker  are 
contained  in  7  CFR  301.75-1  through 
301.75-16  (referred  to  below  as  the 
regulations).  The  regulations  restrict  the 
interstate  movement  of  regulated 
drtic  le>  from  and  through  areas 
quarantined  because  of  citrus  canker 
and  provide  for  the  designation  of 
survey  areas  around  quarantined  areas 
Survey  areas  undergo  close  monitoring 
by  .Animal  and  Plant  Health  Inspection 
Ser\-!ce  (APHlSj  and  State  inspectors  for 
citrus  canker  and  serve  as  buffer  zones 
against  the  disease. 

Under  ^301  75-4(c)  of  the 
regulations,  any  Slate  or  portion  of  ri 
State  where  an  infestation  is  detected 
will  be  designated  as  a  quarantined  area 
and  will  retain  that  designation  until  the 
area  has  been  free  from  t  itrus  canker  for 
2  years 

A  15-square-mile  area  in  the  northern 
part  of  the  quarantined  area  in  Manatee 
Count)'.  FL.  has  been  free  of  citrus 
canker  since  February  1999.  and  ha.- 
thus  met  the  requirement  for  declaration 
of  eradication — that  an  area  be  free  from 
citrus  canker  for  a  penod  of  at  least  2 
vears.  In  this  case,  regular  and  i:omplete 
survevs  ha\-e  been  conducted  on  an 


approximately  monthly  basis  since  the 
infestation  was  first  detected,  including 
surveys  of  all  citrus  trees  located  in  both 
commercial  groves  and  at  residential 
properties.  In  addition,  any  wild  citrus 
present  in  the  area  has  also  been 
surveved. 

Although  not  required  as  a  condition 
of  declaring  eradication  in  an  area,  in 
this  case  all  abandoned  citrus  orchards 
in  the  area,  estimated  at  over  1 .000 
acres,  have  also  been  removed. 
Abandoned  citrus  groves  present  a 
challenge  in  conducting  surveys,  and 
thus  the  removal  of  these  groves 
increases  our  confidence  that  citrus 
canker  is  no  longer  present  in  this  area. 
APHIS  and  the  State  of  Florida  will 
continue  to  sur\ey  all  commercial  and 
private  citrus  groves  on  a  regular  basis 
at  least  until  citrus  canker  is  fully 
eradicated  statewide. 

Therefore,  we  are  proposing  to  amend 
the  citrus  canker  regulations  bv 
removing  a  portion  of  the  quarantined 
area  in  Manatee  County,  FL.  from  the 
list  of  quarantined  areas.  The  portion  of 
Manatee  Count\  we  are  proposing  to 
remove  from  the  list  of  quarantined 
areas  covers  approximately  15  square 
miles  in  the  northern  portion  of  the 
current  quarantined  area  in  Manatee 
County  The  portion  of  the  current 
quarantined  area  that  would  remain  on 
the  list  of  quarantined  areas  is  described 
in  the  rule  portion  of  this  document. 
This  proposed  action  would  remove 
restrictions  on  the  interstate  movement 
of  ret;u;d'.v;  articles  from  the  portion  of 
Mcindt.-t  (  .  anty.  FL.  that  would  be 
remi  \'!!  fr   in  the  list  of  quarantined 
areas. 

Executive  Order  12866  and  Rpgulator>' 
Flexibilit)  Act 

This  proposed  rule  has  been  reviewed 

under  Executive  Order  12866  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

We  are  proposing  to  amend  the  citrus 
canker  regulations  by  removing  a 
portion  of  the  quarantined  area  in 
Manatee  Countv.  FL,  from  thp  list  of 
quaranfint'ii  artM-  The  :t>t;uiations 
rt>quire  tHd!  mi  ar>',-,  '.)>  tree  from  citrus 
(.anker  for  n  fieriod  -if  at  least  2  vears 
before  it  !■-  removed  from  the  list  of 
quarantined  areas.  Surveys  have  shown 
that  a  portion  of  the  quarantined  area  in 
Manatee  c;ount\ .  FL.  has  been  free  of 
citrus  canker  since  Februarv  1999.  This 
prnpcjsed  action  would  remove 
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restrictions  on  the  interstate  movement 
uf  regulated  articles  from  that  portion  of 
Manatee  County.  FL.  >  ,  .  ■  ' 


The  area  we  are  proposing  to  remove 
from  quarantine  represents  only  a  small 
portion  of  the  total  production  in 
Manatee  ■County.  The  table  below  shows 


statistics  for  Manatee  County  after  trees 
were  removed  to  limit  the  spread  of 
citrus  canker. 


All  Round  Oranges 

All  Grapefruit  

Speciality  Fruit  

All  Citrus   


Boxes  of  citrus 

produced  in  1999- 

2000  season 


Total  acres 
January  2000 


Total  number  of 

trees  January 

2000 


8,365.000 
422  000 
279  000 

9,066.000 


21,236 

1,197 

821 

23,254 


2,631.200 

111,900 

98.300 

2.841.400 


While  producers  in  the  area  that  would 
be  removed  from  the  list  of  quarantined 
areas  would  benefit  from  removal  of 
movement  restrictions,  it  is  unlikely 
that  the  benefit  would  be  big  enough  to 
measure  statistically  This  proposed 
action  would  not  impose  any  costs  on 
prr)ducers  or  on  government  entities. 

Most  of  the  citrus  producers  in  and 
around  the  quarantined  area  in  Manatee 
(bounty.  FL.  would  qualify  as  small 
entities  under  Small  Business 
.administration  (SBA)  guidelines.  The 
Regulatory  Flexibility  Act  requires  that 
the  .Xgency  spo(.ifically  consider  the 
economic  impact  associated  with  rule 
changes  on  small  entities.  The  SBA 
defines  a  firm  engaged  in  agriculture  as 

small"  if  it  has  less  than  S750.000  in 
annual  receipts 

Citrus  producers  in  the  area  that 
would  he  removed  from  the  list  of 
quarantined  areas  would  have  greater 
choice  of  where  to  market  their  fruit. 
This  would  benefit  producers  by 
providing  them  with  more  alternatives, 
it  is  unlikely,  however,  that  producer 
income  or  expenses  would  be  affected 
in  a  measurable  way. 

It  is  difficult  to  quantify  the  benefits 
of  removing  an  area  from  quarantine. 
While  producers  would  have  greater 
c:hoice  of  where  to  market  their  citrus 
crops,  most  of  the  trees  in  the 
quarantined  area  have  been  destroyed.  It 
is  unlikely  that  a  reduction  in  the 
quarantined  area  would  have  any 
measurable  effect  on  producers  or 
consumers. 

Under  these  circumstances,  the 
.administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials,  (See  7  CFR  part 
3015,  subpart  V  ) 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  State  and  local  laws  and 
regulations  will  not  be  preempted;  (2) 
no  retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
•et  seq.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  301  as  follows: 


PART  301- 
NOTICES 


-DOMESTIC  QUARANTINE 


1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711,  7712,  7714, 
7731 .  773.i!  7751,  7752,  7753.  and  7754;  7 
CFR  2.22,  2.80.  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II.  Pub.  L.  106-113.  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  II.  Pub. 
L.  106-224.  114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  §301.75-4.  paragraph  (a),  in  the 
entry  for  Manatee  County,  the  second 
paragraph  would  be  revised  to  read  as 
follows: 


§301.75-4 

(a)  *  •  * 
Florida 


Quarantined  areas. 


Manatee  County.  *  *  * 

That  portion  of  the  county  bounded 
by  a  linp  drawn  as  follows:  Beginning  at 
the  northwest  corner  of  sec.  24.  T.  33  S.. 
R.  17  E.;  then  east  along  the  northern 
boundary  of  sec.  24,  T.  33.  S.,  R.  17  E. 


(Bishop  Harbor  Road)  until  it  becomes 
SR  683  (Moccasin  Wallow  Road):  then 
east  on  SR  683  to  the  northeast 
boundary  of  sec.  22.  T.  33  S..  R.  18  E.. 
then  south  along  the  eastern  boundary 
of  sec.  22.  T.  33  S..  R.  18  E.  to  69th 
Street  East;  then  east  on  69th  Street  East 
to  Erie  Road;  then  south  on  Erie  Road 
to  U.S.  Highway  301;  then  south  on  U.S. 
Highway  301  to  Interstate  75:  then  south 
on  Interstate  75  to  the  southern 
boundary  of  sec.  24.  T.  35  S..  R.  18  E.; 
then  west  along  the  southern  boundaries 
of  sees.  24.  23.  and  22  to  where  the 
southern  boundary  of  sec.  22  meets 
Whitfield  Avenue;  then  west  on 
Whitfield  Avenue  to  U.S.  Highway  301; 
then  north  on  U.S.  Highway  301  to  SR 
70;  then  west  on  SR  70  to  U.S.  Highway 
41;  then  north  on  U.S.  Highway  41  to 
where  it  becomes  14th  Street  West;  then 
north  on  14th  Street  West  to  1st  Avenue 
West;  then  east  on  1st  Avenue  West  to 
9th  Street  West;  then  north  on  9th  Street 
West  to  the  north  bank  of  the  Manatee 
River;  then  west  along  the  north  bank  of 
the  Manatee  River  to  Terra  Ceia  Bay; 
then  north  along  the  western  boundaries 
of  sees.  25  and  24  to  the  point  of  the 
beginning. 
***** 

l)(ine  in  Washington,  DC,  this  15th  day  of 
November  2001. 

W.  Ron  DeHaven. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sen  ice. 

IFR  Doc.  01-29473  Filed  11-26-01;  8;45  am] 

BILUNG  CODE  3410-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 

[Regulations  H  and  Y;  Docket  No.  R-1117] 

Risk-Based  Capital  Guidelines; 
Supplementary  Capital  Elements  (Tier 
2  Capital);  Deferred  Tax  Assets 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Proposed  rule  with  request  for 

comment. 
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summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
proposing  to  amend  its  risk-based 
capital  guidelines  to  clarif\'  that 
deferred  tax  assets  in  excess  of  the 
allowable  amount  (disallowed  deferred 
tax  assets)  are  included  in  the  items  that 
are  deducted  from  tier  1  capital  for  the 
purpose  of  determining  the  maximum 
allowable  amount  of  tier  2  capital  that 
a  banking  organization  may  include  in 
qualifying  total  capital  and  the 
maximum  allowable  amount  of  term 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  supplementarv'  capital.  The  proposed 
rule  would  reduce  the  maximum 
allowable  amount  of  tier  2  capital  for 
institutions  that  have  disallowed 
deferred  tax  assets,  as  well  as  the 
amount  of  term  subordinated  debt  and 
intermediate-term  preferred  stock  that 
those  institutions  could  include  in 
supplementary  capital.  This 
clarification  will  make  the  Federal 
Reserve's  capital  guidelines  consistent 
with  those  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  and  the  Office  of  Thrift 
Supervision  (OTS). 

DATES:  Comments  must  be  received  bv 
December  27.  2001. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-lll?  and  should  be 
mailed  to  Ms.  Jennifer  ].  Johnson. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue.  NTW..  Washington, 
DC  20551.  or  mailed  electronically  to 
regs.comments@federalresen,-e.gov. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  facility  in  the  West  Courtyard 
between  8:45  a.m.  and  5:15  p.m.. 
located  on  21st  Street  between 
Constitution  Avenue  and  C  Street.  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-SOO  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  on  weekdays  pursuant  to 
§261.12.  except  as  provided  in  §  261.14. 
of  the  Board's  Rules  Regarding 
Availability  of  Information.  12  CFR 
261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bouchard.  Associate  Director 
(202/452-3072).  or  David  Adkins. 
Supervisory  Financial  Analyst  (202/ 
452-5259)."Division  of  Banking 
Super\ision  and  Regulation.  For  users 
of  Telecommunications  Device  for  the 
Deaf  ("TDD")  only,  contact  202/263- 
4869. 

SUPPI.EMENTARY  INFORMATION:  Under  the 
Board's  risk-based  capital  guidelines, 
banking  organizations  must  deduct 
disallowed  deferred  tax  assets  from  tier 


1  capital,  along  with  goodwill  and 
certain  other  intangible  assets.'  As  a 
general  rule,  the  maximum  amount  of 
tier  2  capital  that  may  be  included  in  ajx 
organizations  qualifv  ing  total  capital  is 
limited  to  100  percent  of  tier  1  capital. 
In  addition,  the  aggregate  amount  of 
term  subordinated  debt  (excluding 
mandator)  convertible  debt)  and 
intermediate-term  preferred  stock  that 
may  be  treated  as  supplementarv-  capital 
is  limited  to  50  percent  of  tier  1  capital 
However,  for  purposes  of  these  two 
limitations,  the  Board's  current 
guidelines  define  tier  1  capital  as  net  of 
goodwill  and  certain  other  intangible 
assets  but  not  of  disallowed  deferred  tax 
assets  This  treatment  is  inconsistent 
with  that  of  the  OCC.  the  FDIC.  and  the 
OTS  (the  other  federal  banking 
agencies),  whose  capital  guidelines 
specifically  require  disallowed  deferred 
tax  assets  to  be  deducted  from  tier  1 
capital  in  determining  these  limitations 
The  Board  is  proposing  to  amend  its 
risk-based  capital  guidelines  so  that,  in 
addition  to  goodwill  and  certain  other 
intangible  assets,  disallowed  deferred 
tax  assets  will  also  be  netted  out  of  tier 
1  capital  for  the  purpose  of  determining 
these  two  limitations.  These  changes  are 
being  proposed  in  order  to  make  the 
Federal  Reserve's  risk-based  capital 
guidelines  consistent  with  current 
market  practice,  and.  in  keeping  with 
the  mandate  of  section  303(a)(  1 )  of  the 
Riegle  Community  Development  and 
Regulator)-  Improvement  Act  of  1994.  to 
make  the  Federal  Reserve's  risk-based 
capital  rules  consistent  with  those  of  the 
other  Federal  banking  agencies. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulator)-  Flexibility  Act.  the  Board 
has  determined  that  this  rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulator)-  Flexibility  Act  (5  US  C. 
601  et  seq.].  An  analysis  of  recent  Call 
Report  data  indicates  that  less  than  four 
percent  of  banks  with  assets  of  SlOO 
million  or  less  carry  disallowed  deferred 
tax  assets  on  their  balance  sheets  In 
addition,  many  of  these  banks  may 
already  be  making  the  proper  deduction 
of  these  disallowed  deferred  tax  assets 
from  tier  1  capital.  Accordingly,  a 


'  The  amount  of  deferred  tax  assets  that  mav  be 
included  in  a  banking  organization's  capital  mav 
not  exceed  the  lesser  of  (i)  the  amount  of  deferred 
tax  assets  that  the  banking  organization  is  expected 
to  i^alize  within  one  year,  or  (ii)  10  percent  of  tier 
1  capital   .^mounts  in  excess  of  this  threshold 
represent  disallowed  deferred  tax  assets  and  must 
be  deducted  from  a  banking  organization  s  core 
capital  elements  in  determining  tier  1  capital 


regulator)-  flexibility  analysis  is  not 
required 

Paperwork  Reduction  Act 

The  Board  has  determined  that  this 
proposed  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq  ] 

Solicitation  of  Comnients  Regarding  the 
Use  of  "Plain  Language" 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  "plain  language"  in  all  proposed 
and  final  rules  published  after  January 
1    2000  The  Board  invites  comments 
about  how  to  make  the  rule  easier  to 
understand,  including  answers  to  the 
following  questions 

(1)  Is  the  material  organized  in  an 
effective  manner''  If  not  how  could  the 
material  be  better  organized' 

(2 J  Are  the  terms  of  the  proposed  rule 
clearly  stated^  If  not.  how-  could  the 
terms  be  more  clearly  stated' 

13)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that  is 
unclear'  If  not.  which  language  requires 
clarificatinn' 

(4)  Would  a  different  format  (with 
respect  to  the  grouping  and  order  of 
sections  and  use  of  headings)  make  the 
proposed  rule  easier  to  understand'  If 
so.  what  changes  to  the  format  would 
make  the  proposed  rule  easier  to 
understand' 

15)  Would  increasing  the  number  of 
sections  (and  making  each  section 
shorter)  clarifv'  the  proposed  rule?  If  so. 
which  portions  of  the  proposed  rule 
should  be  changed  in  this  respect' 

(6)  What  additional  changes  would 
make  the  proposed  rule  easier  to 
understand'' 

List  of  Subjects 

12  CFR  Part  208 

Accounting.  Agriculture.  Banks, 
banking.  Confidential  business 
information.  Crime.  Currency.  Federal 
Reserve  System.  .Mortgages.  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

.'\dministrative  practice  and 
procedure.  Banks  banking.  Federal 
Reser\'e  System.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities 

For  the  reasons  set  forth  in  the 
preamble,  part  208  and  part  225  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  set  forth  below: 
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PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows; 

.\ulhoritv:  12  U.S.C.  24,  36,  92a,  93a, 
J4H(a).  248ir).  321-338a.  37ld.  461.  481-486, 
601    611.  1814,  1816.  1818.  1820(d)(9). 
lH23(i).  1828(0).  18,n,  1831o.  1831p-l. 
IHilr-l.  1H!,S<1.  1882.  2901-2907,  3105,  3310, 
i.f:il-:i3.il.  and  3906-3909;  15  U.S.C.  78b. 
781(b).  781(g).  78l(i).  78o-4{c)(5).  78q,  78q-l, 
and  78w.  6801.  and  6805;  31  U.S.C.  5318:  42 
U.S.C.  4012a.  4104a.  4104b.  4106,  and  4128. 

2.  In  appendix  A  to  part  208.  section 
II.  A  2.  is  amended  by  revising  the  first 
undesignated  paragraph  following 
paragraph  (v),  and  section  II.A.2.d.  is 
amended  by  revising  paragraph  (i)  to 
read  as  follows: 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 

II  •  •  • 
.\  '  '  • 
2.  *    *    * 

Tv)*  *  * 

The  maximum  amount  of  Tier  2  capital 
thai  may  be  included  in  a  bank's  qualifying 
total  capital  is  limited  to  100  percent  of  Tier 
1  capital  (net  of  goodwill,  other  intangible 
assets  required  to  be  deducted  in  accordance 
with  section  il.B.l.b.  of  this  appendix,  and 
deferred  tax  assets  required  to  be  deducted  in 
accordance  with  section  II. B. 4.  of  this 
appendix). 


(d)  Subordinated  debt  and  intermediate 
term  prffcrrfd  stock,  (i)  The  aggregate 
amount  of  term  subordinated  debt  (excluding 
mandatorv  cnnvRrtible  debt)  and 
intermediate-lerm  preferred  stock  that  may 
be  treated  as  supplpmentary  capital  is  limited 
to  50  percent  of  Tier  1  capital  (net  of 
goodwill,  other  intangible  assets  required  to 
be  deducted  in  act ordance  with  section 
ll.Bl  b,  of  this  appendix,  and  deferred  tax 
assets  required  to  be  deducted  in  accordance 
with  section  I!  B  4  of  this  appendix). 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1   The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817{j)(13),  1818, 
1828(o),  18311.  1831p-l.  1843(  c)(8),  1844(b), 
1972(1).  3106,  3108,  3310,  3331-3351,  3907, 
and  3909:  15  U.SC,  6801  and  6805. 

2,  In  appendix  A  to  part  225,  section 
II. A. 2.  is  amended  by  revising  the  first 
undesignated  paragraph  following 
paragraph  (vj,  and  section  ll.A.2.d,  is 
amended  by  revising  paragraph  (i)  to 
read  as  follows; 


Appendix  A  to  Part  225 — Capital 
Adequaq^'  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure     \ 


II.  '   •  f 

A.  *  •  r 

2.  *    •    f 

(v)  •   *'• 


(v) 

The  maximum  amount  of  Tier  2  capital 
that  may  be  included  in  an  organization's 
qualifying  total  capital  is  limited  to  100 
percent  of  Tier  1  capital  (net  of  goodwill, 
other  intangible  assets  required  to  be 
deducted  in  accordance  with  section  Il.B.l.b. 
of  this  appendix,  and  deferred  tax  assets 
required  to  be  deducted  in  accordance  with 
section  1I,B.4.  of  this  appendix). 


(d)  Subordinated  debt  and  intermediate 
term  preferred  stack,  (i)  The  aggregate 
amount  of  term  subordinated  debt  (excluding 
mandatory  convertible  debt)  and 
intermediate-term  preferred  stock  that  may 
be  treated  as  supplementary  capital  is  limited 
to  50  percent  of  tier  1  capital  (net  of 
goodwill,  other  intangible  assets  required  to 
be  deducted  in  accordance  with  section 
Il.B.l.b.  of  this  appendix,  and  deferred  tax 
assets  required  to  be  deducted  in  accordance 
with  section  II. B. 4.  of  this  appendix). 


By  order  of  the  B6ard  of  Governors  of  the 
Federal  Reserve  System.  November  19,  2001. 
lennifer  ].  fohnson. 
Secretary  of  the  Board. 
IFR  Doc.  01-29331  Filed  11-26-01;  8:45  am] 
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the  United  Kingdom.  The  actions 
specified  by  this  proposed  AD  are    •. 
intended  to  correct  the  problems  with 
emergency  exit  windows  failing  to  open. 
Such  failure  could  lead  to  the  inability 
to  exit  the  airplane  in  an  emergency. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  January  3,  2002. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No, 
2001-CE-31-AD,  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Britten-Norman  Limited. 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone;  +44  (0) 
1983  872511;  facsimile;  +44  (0)  1983 
873246.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile;  (816)  329-^090. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-CE-31-AD] 
RIN2120-AA64 

Alrworttilness  Directives;  Pilatus 
Britten-Norman  Limited  BN-2,  BN-2A, 
BN-2B,  BN-2T,  and  BN2A  MK.  Ill 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Britten-Norman  Limited  (Pilatus  Britten- 
Norman)  Limited  BN-2,  BN-2A,  BN- 
2B,  BN-2T,  and  BN2A  MK.  Ill  series 
airplanes.  This  proposed  AD  would 
require  you  to  replace  the  emergency 
exit  window  sealant.  This  proposed  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 


Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  yoiir  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pav  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view- 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 
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How  can  I  be  sure  FAA  receives  mv 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  muslMnclude  a  self-' 
addressed,  stamped  postcard  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-31-AD,"  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  all 
Pilatus  Britten-Norman  BN-2.  BN-2A, 
BN-2B,  BN-2T.  and  BN2A  MK.  Ill 
series  airplanes.  The  CAA  reports  an 
incident  where  an  emergency  exit 
window  could  not  be  opened.  The  CAA 
determined  that  the  emergency  exit 
windows  were  not  properly  installed 
with  the  correct  sealant. 

What  are  the  consequences  if  the 
condition  is  not  corrected^  This 
condition,  if  not  corrected,  could  lead  to 
the  inability  to  exit  the  airplane  in  an 
emergency. 

Is  there  serxice  information  that 
applies  to  this  subject^  Pilatus  Britten- 


LatXK  cost 


Norman  has  issued  BN  Service  Bulletin 
SBZ77.  Issue  1.  dated  03/08/2001 

What  are  the  proviFTons  of  this  serwivp 
information''  The  service  bulletin 
includes  procedures  for  replacing  the 
emergency  exit  window  sealant. 

What  action  did  the  CAA  take''  The 
CAA  classified  this  sen.'ice  bulletin  as 
mandatory  and  issued  British  AD 
Number  001-08-2001,  dated  August  3. 
2001,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom 

Was  this  in  accordance  with  the 
bilateral  ain\-orthiness  agreement? 
These  airplane  models  are 
manufactured  m  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CA.^  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA  s  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD  What  has  FAA  decided^ 
The  FAA  has  examined  the  findings  of 
the  CAA:  reviewed  all  available 


information,  including'the  service 
information  referenced  above;  and 
determined  that; 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  Pilatus  Britten-Norman  BN-2.  BN- 
2A,  BN-2B,  BN-2T.  and  BN2A  MK. 
Ill  series  airplanes  of  the  same  type 
design  that  are  on  the  US.  registry; 

—The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— .\D  action  should  be  taken  in  order  to 
correct  this  unsafe  condition 
What  would  this  proposed  AD 

require^  This  proposed  .\D  would 

require  you  to  incorporate  the  actions  in 

the  previously-referenced  service 

bulletin 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact''  We  estimate  that 
this  proposed  .\D  affects  118  airplanes 
in  the  U.S.  registry 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes''  We  estimate  the 
following  costs  to  accomplish  the 
necessary  replacement 


2  workhours  x  $60  per  tiour  =  $120 


Parts  cost 


Total 
cost  per 
airplane 


Total  cost  on  u  S 
operators 


$40  $160     118  >  $160  per  airplane  =  $18,880. 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities^  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify- 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


.futhority:  49  U  S.C  106(g),  40113,  44701, 
§39.13    [Amended] 

2  F.\A  amends  §  39,13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows- 

Pilatus  Britten-Norman  Limited:  Docket  No. 
2001-CE-31-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  .^D  affects  all  serial  numbers  of  Models 
BN-2  BN-2A,  BN-2,^-2,  BN-2.A-3.  BN-a.A- 
6,  BN-2A-8,  BN-2A-9.  BN-2.A-20,  BN-2A- 
21,  BN-2.^-26.  BN-2.'\-2-,  BN-2B-20,  BN- 
2B-21.  BN-2B-26,  BN-2B-27.  BN-2T.  BN- 
2T-4R.  BN2A  MK,  III.  BN2A  MK,  111-2,  and 
BN2A  MK,  III-3  airplanes  that  are 
certificated  in  any  category. 

fb)  Who  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  failure  of  emergency  exit 
windows  to  open. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem^  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


Replace  emergency  exit  window  sealant  ...,^.\.. 


Within  the  next  50  hours  time-in-servica.«>fter 
the  effective  date  of  this  AD,  unless  already 
performed. 


In  accordance  with  the  Action  section  of  BN 
ServKiQ  Bulletin  SB  ?77,  Issue  1,  dat^5|  Q^ 
08/2001 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  mav  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  lime  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  vour  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .^D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it, 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance'  ConlatA  Doug  Rudolph, 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate.  901  Locust.  Room  301.  Kansas 
City.  Missouri  64106;  telephone:  (8161  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21  197  and  21  199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 

21  199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Pilatus  Britten-Norman  Limited,  Bembridge, 
Isle  of  Wight.  United  Kingdom  P035  5PR: 
telephone;  +44  (0)  1983  872511;  facsimile: 
+44  (0)  1983  873246.  You  may  view  these 
documents  at  FA.A.  Central  Region.  Office  of 
the  Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  001-08-2001.  dated  August  3, 
2001. 

Issued  in  Kansas  City.  Missouri,  on 
November  19,  2001. 

Michael  Ciallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Senice. 

IFR  DiH    01-29394  Filed  11-26-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-355-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  -300,  747SP,  and 
747SR  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  aii^vorthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-100,  -200,  -300, 
747SP,  and  747SR  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  detect  cracks  in  various  areas  of  the 
fuselage  internal  structure,  and  repair,  if 
necessary.  This  action  would  add  new 
repetitive  inspections  for  cracking  of 
certain  areas  of  the  upper  chord  of  the 
upper  deck  floor  beams,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
the  results  of  fatigue  testing  that 
revealed  severed  upper  chords  of  the 
upper  deck  floor  beams  due  to  fatigue 
cracking.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  the  structural  integrity  of  the 
fuselage,  which  could  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  by 
lanuary  11.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  2000-NM- 
355-AD,  1601  Lind  Avenue,  SW,, 
Renton.  Washington  98055-4056, 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-355-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
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must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-355-AD  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-355-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-^056 

Discussion 

On  April  22,  1993,  the  FAA  issued 
AD  93-08-12,  amendment  39-8559  (58 
FR  27927,  May  12.  1993),  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  repetitive 
inspections  to  detect  cracks  in  various 
areas  of  the  fuselage  internal  structure, 
and  repair,  if  necessary.  That  action  was 
prompted  by  results  of  fatigue  tests  that 
identified  areas  of  the  fuselage  internal 
structure  where  fatigue  cracks  occurred. 
The  requirements  of  that  AD  are 
intended  to  prevent  loss  of  the 
structural  integrity  of  the  fuselage 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  93-08-12. 
the  FAA  received  a  report  that,  during 
fatigue  testing,  severed  upper  chords 
were  found  on  the  upper  deck  floor 
beams  on  a  Boeing  Model  747  series 
airplane.  The  chords  severed  as  a  result 
of  fatigue  cracking.  Additional  reports 
were  received  that  indicated  the 
detailed  internal  visual  inspections  of 
the  upper  deck  floor  beams,  mandated 
by  AD  93-08-12  may  not  detect  cracks 
before  they  become  critical.  Such 
conditions,  if  not  corrected,  could  result 
in  loss  of  the  structural  integrity  of  the 
fuselage,  and  rapid  depressurization  of 
the  airplane. 

Related  AD 

On  February  22,  2000,  the  FAA  issued 
AD  2000-04-17,  amendment  39-11600 
(65  FR  10695,  February  29.  2000). 
applicable  to  certain  Boeing  Model  747- 
100,  -200,  and  -300  series  airplanes. 
That  AD  requires  repetitive  inspections 
to  detect  fatigue  cracking  in  the  chords 
and  webs  of  certain  upper  deck  floor 
beams,  and  repair  of  any  cracking 
found.  This  proposed  AD  would  require 
similar  inspections  of  upper  deck  floor 
beams  that  were  not  addressed  in  that 
AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2349,  Revision  1,  dated  October  12. 


2000.  which  describes  procedures  for 
detailed  visual  iaspections  for  cracking 
in  the  following  areas  of  the  fuselage 
internal  structure: 

•  Sections  41  and  42  upper  deck  floor 
beams 

•  Section  42  frames 

•  Section  46  frames 

•  Certain  Section  41  bulkhead  areas 
The  service  bulletin  also  describes 

procedures  for  repetitive  detailed 
internal  and  external  visual  inspections 
of  the  main  entry  doors  and  door 
cutouts  for  cracking,  and  repetitive  open 
hole  high  frequency  eddy  current 
inspections  for  cracking  in  the 
horizontal  flanges  of  the  upper  chord  of 
the  Sections  41  and  42  upper  deck  floor 
beams.  The  new  detailed  visual 
inspection  of  Area  1  of  Sections  41  and 
42  would  eliminate  the  need  for  the 
existing  inspection  of  those  sections  If 
cracking  is  found,  the  service  bulletin 
references  the  747  Structural  Repair 
Manual  (SRM)  for  repair  instructions,  or 
if  the  damage  is  beyond  the  limits 
specified  in  the  service  bulletin,  the 
service  bulletin  specifies  contacting 
Boeing  for  repair  data. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-08-12  to  continue  to 
require  repetitive  inspections  to  detect 
cracks  in  various  areas  of  the  fuselage 
internal  structure,  and  repair,  if 
necessan,'.  The  proposed  AD  would  add 
new  repetitive  inspections  for  cracking 
of  certain  areas  of  the  upper  chord  of  the 
upper  deck  floor  beams,  and  repair,  if 
necesscu>-  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  ser\'ice  bulletin 
described  previously,  except  as 
discussed  below 

Differences  Between  Proposed  AD  and 
Revision  1  of  the  Alert  Service  Bulletin 

This  proposed  AD  differs  from  the 
service  bulletin  as  follows: 

•  The  service  bulletin  specifies  that 
the  manufacturer  should  be  contacted 
for  disposition  of  certain  repair 
conditions,  but  this  proposed  AD  would 
require  the  repair  of  those  conditions  to 
be  accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
(DER)  who  has  been  authorized  bv  the 
Manager.  Seattle  Aircraft  Certification 
Office,  to  make  such  findings 

•  The  service  bulletin  specifies  doing 
a  high  frequency  eddy  current 


inspection  of  the  left  and  nght  sides  of 
the  upper  deck  floor  beam  at  bodv 
station  380  between  buttock  lines  40 
and  76.  but  this  proposed  AD  would  not 
require  that  inspection  because  it  was 
mandated  in  AD  2000-04-17, 
amendment  39-11600  (65  FR  10695. 
Februar>-  29,  2000). 

•  The  service  bulletin  specifies  doing 
detailed  visual  and  high  frequencv  eddy 
current  inspections  of  bodv  station  (BS) 
380  through  BS  1000  inclusive,  on  each 
upper  deck  floor  beam  on  Group  3 
airplanes  This  proposed  AD  would 
extend  the  inspection  area  from  BS  380 
through  BS  1100  inclusive  The 
manufacturer  has  informed  the  FAA 
that  the  upper  deck  floor  beams  extend 
to  BS  1100  for  Group  3  airplanes,  and 
the  ser\ice  bulletin  will  be  revised  to 
reflect  this  change 

•  The  service  bulletin  also  specifies 
that  flight  cycles  with  a  cabin  pressure 
differential  of  less  than  2.0  pounds  per 
square  inch  (psi)  are  not  tn  be  counted. 
but  this  proposed  AD  allows  this 
stipulation  only  for  Area  1  (Sections  41 
and  42  upper  deck  floor  beamsl 
inspections  The  FA.^  has  determined 
that  flight  loads  can  significantly 
contribute  to  fatigue  loads  in  other 
areas.  Flights  with  less  than  2.0  psi 
cabin  differential  pressure  can  still  have 
significant  flight  loads:  therefore,  the 
F,\^\  cannot  allow  an  adjustment  to 
flight  cycles  for  areas  other  than  Area  1. 

•  Additionally,  this  proposed  .\D 
adds  a  grace  period  of  3.000  flight  cycles 
after  doing  the  most  recent  inspection 
required  by  AD  93-08-12  for  airplanes 
that  have  exceeded  the  compliance 
threshold  specified  in  the  service 
bulletin      - 

Explanation  of  Additional  Changes  to 
Requirements  of  Existing  AD 

We  have  changed  the  requirements  of 
the  existing  AD.  as  restated  in  this 
proposed  AD.  to  remove  all  references 
to  the  use  of  "F.A.A-approved 
procedures  ■  This  change  is  consistent 
with  FAA  policy  in  that  regard  In  place 
of  this  language,  we  have  specified 
accomplishing  repairs  per  a  method 
approved  by  the  FAA.  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  DER  We  have  determined 
that  this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the 
proposed  AD.  A  new  paragraph  (c)  has 
been  added  to  accommodate  this 
change 

Interim  Action 

This  is  considered  to  be  interim 
action  until  similar  action  for  Boeing 
Model  747-400  series  airplanes  and  747 
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freighter  airplanes  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  489 
airplanes  of  the  affected  design  in  the 
worldwide  fleet 

The  FAA  estimates  that  181  airplanes 
of  U.S.  registry  are  subject  to  the 
existing  AD.  The  actions  that  are 
currently  required  by  AD  93-08-12  take 
approximately  1.746  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $104,760  per  airplane. 

We  estimate  that  155  airplanes  of  U.S. 
registry  are  subject  to  the  new  actions  in 
this  proposed  AD.  The  new  inspections 
that  are  proposed  in  this  AD  action 
would  take  approximately  255  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
nf  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$2,371,500,  or  $15,300  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  P(jlicies  and  Procedures  (44 
FR  11034!  February  26,  1979);  and  (3]  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8559  (58  FR 
27927,  May  12.  1993).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket     2000-NM-355-AD. 

Supersedes  AD  93-08-12.  Amendment 
39-8559. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  747-53- 
2349.  dated  June  27.  1991.  or  Boeing  Alert 
Service  Bulletin  747-53 A2349,  Revision  1. 
dated  October  12.  2000:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  structural  integrity 
of  the  fuselage,  which  could  result  in  rapid 
depressarization  of  the  airplane;  do  the 
following: 

Restatement  of  Requirements  of  AD  93-08- 

12 

Rt^petitive  Inspections 

(a)  Prior  to  the  accumulation  of  22.000  tcta! 
Hight  cycles,  or  within  1,000  flight  cycles 
after  June  1 1 ,  1993  (the  effective  date  of  AD 
93-08-12,  amendment  39-8559),  whichever 


oc:curs  later,  unless  accomplished  previously 
within  the  last  2,000  fiight  cycles:  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles:  Perform  a  detailed  visual 
inlernal  inspection  to  detect  cracks  in  the 
areas  of  the  fuselage  internal  structure 
specified  in  paragraphs  (a)(1)  through  (a)(7) 
of  this  AD:  in  accordance  with  Boeing 
Senice  Bulletin  747-53-2349,  dated  )une  27. 
1991. 

(1)  Sections  41  and  42  upper  deck  floor 
beams. 

(2)  Section  42  upper  lobe  frames. 

(3)  Section  46  lower  lobe  frames. 

(4)  Section  42  lower  lobe  frames. 

(5)  Main  entry  door  cutouts. 

(6)  Section  41  body  station  260.  340,  and 
400  bulkheads. 

(7)  Main  entry  doors. 

fb)  Prior  to  the  accumulation  of  25.000 
total  flight  cycles,  or  within  1,000  flight 
cycles  after  June  11,  1993,  whichever  occurs 
later,  unless  accomplished  previously  within 
the  last  2,000  flight  cycles:  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles: 
Perform  a  detailed  visual  internal  inspection 
to  detect  cracks  in  the  Section  46  upper  lobe 
frames,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2349.  dated  )une  27,  1991. 

Repair 

(c)  Prior  to  further  flight,  repair  any  cracks 
detected  during  the  inspections  done  per 
paragraph  (a)  or  (b)  of  this  AD.  per  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  bv  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager. 
Seattle  AGO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager.  Seattle  ACQ,  as  required  by  this 
paragraph,  the  approval  letter  must 
specifically  reference  this  AD. 

New  Requirements  of  This  AD 

Repetitive  Inspections 

(d)  Before  the  accumulation  of  22,000  total 
flight  cycles,  or  within  3.000  flight  cycles 
after  doing  the  most  recent  inspection 
required  by  paragraph  (a)  of  this  AD, 
whichever  occurs  later:  Do  a  detailed  visual 
inspection  to  find  cracking  in  the  areas 
specified  in  paragraph  (dl(l)  or  (d)(2)  of  this 
AD.  as  applicable,  per  Figure  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2349,  Revision  1, 
dated  October  12,  2000.  Repeat  the 
inspection  after  that  every  3,000  flight  cycles. 
Doing  this  inspection  terminates  the 
inspections  required  by  paragraph  (a)  of  this 
AD  in  the  area  specified  in  paragraph  {a)(l) 
of  this  AD  only. 

(1)  For  Groups  1.2.4.  and  5  airplanes:  Do 
the  inspections  of  Area  1  (sections  41  and  42 
upper  deck  floor  beams),  including  existing 
repairs  and  modifications. 

(2)  For  Group  3  airplanes:  Do  the 
inspections  of  Area  1  (sections  41  and  42 
upper  deck  floor  beams  from  body  stations 
380  through  1100  inclusive),  including 
existing  repairs  and  modifications 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
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structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(e)  Before  the  accumulation  of  28,000  total 
flight  cycles,  or  within  3.000  flight  cycles 
after  doing  the  most  recent  inspection 
required  by  paragraph  (a)  of  this  AD. 
whichever  occurs  later:  Do  a  high  frequency 
eddy  current  (HFEC)  inspection  to  find 
cracking  of  the  open  holes  in  the  horizontal 
flanges  of  the  upper  chord  of  each  upper 
deck  floor  beam  in  the  areas  specified  in 
paragraph  (e)(1)  or  (e)(2)  of  this  AD,  as 
applicable,  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-53 A2.349.  Revision  1,  dated  October  12, 
2000.  Do  the  inspection  per  'Inspection 
Alternatives,"  as  specified  in  Sheet  7  of 
Figure  2  of  the  Accomplishment  Instructions 
of  the  service  bulletin.  Repeat  the  applicable 
inspection  according  to  the  "Repeat 
Inspection  Intervals."  specified  in  Sheet  7  of 
Figure  2  of  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(1)  For  Group  1.  2,  4,  and  5  airplanes:  Do 
the  inspections  at  the  applicable  locations 
(BS  380  through  BS  780  inclusive  for  Groups 

1.  2.  and  4.  BS  380  through  BS  860  inclusive 
for  Group  5)  as  specified  in  Sheet  7  of  Figure 
2. 

(2)  For  Group  3  airplanes:  Do  the 
inspections  as  specified  in  Sheet  7  of  Figure 

2,  at  the  upper  deck  floor  beams  fi-om  BS  380 
through  BS  1100  inclusive. 

Note  3:  HFEC  inspections  of  the  left  and 
right  sides  of  the  upper  deck  floor  beam  at 
body  station  380.  between  buttock  lines  40 
and  76.  done  before  the  effective  date  of  this 
AD  per  .\D  2000-04-17.  amendment  39- 
11600,  are  considered  acceptable  for 
compliance  with  the  applicable  inspections 
specified  in  paragraph  (e)  of  this  AD. 

Adjustments  to  Compliance  Time:  Cabin 
Differential  Pressure 

(f)  For  the  purposes  of  calculating  the 
compliance  threshold  and  repetitive  interval 
for  the  actions  required  b>  paragraphs  (d)  and 
(e)  of  this  AD:  For  Area  1  only,  the  number 

of  flight  t  ycles  in  which  cabin  differential 
pressure  is  at  2.0  pounds  per  square  inch 
(psi)  or  less  need  not  be  counted  when 
determining  the  number  of  flight  cycles  that 
have  occurred  on  the  airplane,  provided  that 
flight  cycles  with  momentary  spikes  in  cabin 
differential  pressure  above  2.0  psi  are 
included  as  full  pressure  cycles.  For  this 
provision  to  apply,  all  cabin  pressure  records 
must  be  maintained  for  each  airplane:  NO 
fleet-averaging  of  cabin  pressure  is  allowed. 

Repair 

(g)  Before  further  flight,  repair  any  cracking 
found  during  the  inspections  done  per 
paragraphs  (d)  and  (e)  of  this  .\D,  according 
to  Boeing  .Mert  Service  Bulletin  747- 
53A2349.  Revision  1,  dated  October  12,  2000. 
Where  the  service  bulletin  specifies  to 
contact  Boeing  for  repair  instructions,  repair 
per  a  method  approved  by  the  Manager, 


Seattle  AGO:  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  AGO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager.  Seattle  ACQ.  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
93-08-12,  amendment  39-8559,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  20.  2001. 
Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  01-29426  Filed  11-26-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2001-NI*-37-AD] 
RIN  212&-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700.  -700C,  and  -800 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-600.  -700. 
-700C,  and  -800  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  of  certain  fasteners  in  rudder 
pedal  housings  to  determine  if  pan-head 
fasteners  are  installed,  and  replacement 


of  existing  fasteners  with  improved 
fasteners,  if  necessary  This  action  is 
necessary  to  prevent  loss  of  free 
movement  of  the  rudder  pedals,  which 
could  result  in  reduced  controUabilitv 
of  the  airplane  This  action  is  intended 
to  address  the  identified  unsafe 
condition 

DATES:  Comments  must  be  received  by 
lanuaiy  11.  2002 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
37-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  900  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  mav  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprTncomment%faa.gov 
Comments  sent  via  fax  or  thp  Internet 
must  contain  "Docket  No  2001 -\M- 
3  7-AD"  in  the  subject  line  and  need  not 
be  submitted  in  triplicate  Comments 
sent  via  the  Internet  as  attached 
electronic  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

The  ser\-ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  mav  be 
examined  at  the  F.\,A.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW  .  Renton.  Washington. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Barbara  Mudrovich.  .■\prospac:e 
Engineer.  Svstems  and  Equipment 
Branch.  A.NM-130S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055^056:  telephone  (425}  227-2983: 
fax (425) 227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
WTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 
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•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a       .•• 
request  to  change  the  ser\'ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  .state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments- 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F,\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-37-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-1 14,  Attention.  Rules  Docket  No. 
2001-NM-37-AD,  1601  Lind  Avenue, 
SVV.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  during  a  check  of  the 
flight  controls  by  the  captain,  a  rudder 
pedal  on  a  Boeing  Model  737-800  series 
airplane  caught  on  a  pan-head  fastener 
on  the  upper  cover  assembly  of  the 
rudder  pedal  housing.  Further 
investigation  revealed  that  this 
condition  mav  occur  when  the  rudder 
pedal  for  either  the  captain  or  First 
officer  is  adjusted  to  the  full-forward 
position  and  a  side  load  is  applied  to 
the  rudder  pedal  This  condition,  if  not 
corrected,  could  prevent  free  movement 
of  the  pedal,  and  result  in  reduced 
controllability  of  the  airplane. 

The  fasteners  on  the  upper  cover 
assembly  of  the  rudder  pedal  housing 
on  certain  Boeing  Model  737-600,  -700, 
and  -700C  series  airplanes  may  be  the 
same  as  those  installed  on  Model  737- 
800  series  airplanes.  Therefore,  those 
airplanes  may  also  be  subject  to  the 
same  unsafe  condition  described  above. 

Airplanes  after  line  number  295  have 
been  delivered  with  flush-head  fasteners 
installed  in  the  subject  area,  and  are  not 
subject  to  this  unsafe  condition. 


Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
25A1383,  Revision  1,  dated  December  2, 
1999,  which  describes  procedures  for  a 
one-time  inspection  of  fasteners  on  the 
upper  cover  assembly  of  the  housing  for 
the  captain's  and  first  officer's  rudder 
pedals  to  determine  if  pan-head 
fasteners  are  installed,  and  replacement 
of  all  pan-head  fasteners  with  improved 
(flush-head)  fasteners,  including 
countersink-drilling  of  the  fastener 
holes.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  ser\ice  bulletin 
described  previously,  except  as 
discussed  below. 

Diflference  Between  Proposed  AD  and 
Service  Bulletin 

The  proposed  AD  differs  from  the 
service  bulletin  in  the  following  ways: 

•  The  service  bulletin  recommends 
that  the  actions  therein  be  done  as  soon 
as  manpower  and  materials  are 
available.  However,  we  find  that  such  a 
compliance  time  may  not  ensure  that 
the  necessary  actions  are  completed  in 
a  timely  manner.  Therefore,  this 
proposed  AD  would  require  the 
replacement  of  all  pan-head  bolts  with 
improved  bolts  within  12  months  after 
the  effective  date  of  this  AD. 

•  The  effectivity  listing  of  the  service 
bulletin  identifies  only  Model  737-600, 
-700.  and  -800  series  airplanes  as  being 
subject  to  the  actions  described  therein. 
However,  in  reviewing  the  effectivity 
listing,  the  FAA  finds  that  Model  737- 
700C  series  airplanes  are  also  included. 
Therefore,  Model  737-700C  series 
airplanes  are  included  in  the 
applicabilitv  statement  in  this  proposed 
AD. 

•  The  service  bulletin  does  not 
specify  what  type  of  inspection  is 
needed  to  determine  if  pan-head 
fasteners  are  installed  on  the  upper 
cover  assembly  of  the  housing  for  the 
captain's  and  first  officer's  rudder 
pedals.  The  FAA  has  determined  that 
the  procedures  in  the  service  bulletin 
describe  a  general  visual  inspection. 
Note  2  of  this  proposed  AD  defines  that 
type  of  inspection. 


Cost  Impact 

There  are  approximately  264 
airplanes,  of  the  affected  design  in  the.  ■ 
worldwide  fleet.  The  FAA  estimates  that 
123  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S7, 380.  or  S60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of 
fasteners,  it  would  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  repair,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  cost  impact  of  any  repair  action  is 
estimated  to  be  Si  20  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action  " 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  Muki.^  .n 

Ah  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V  S.C.  106(g),  40113.  44701. 

§39.13    [Amended]. 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket     2001-NM-37-AD. 

Applicability:  Model  737-600.  -700. 
-700C.  and  -800  series  airplanes;  line 
numbers  1  through  295  inclusive;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the- requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  free  movement  of  the 
rudder  pedals,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following 

Replacement  of  Fasteners 

(a)  Within  12  months  after  the  effective 
date  of  this  ,^D.  do  a  one-time  general  visual 
inspection  of  the  fasteners  on  the  upper  cover 
assembly  of  the  housing  for  the  captains  and 
first  officers  rudder  pedals  to  determine  if 
pan-head  fasteners  are  installed,  according  to 
Boeing  Alert  Ser\ice  Bulletin  737-25A1383. 
Revision  1.  dated  December  2,  1999.  Replace 
all  pan-head  fasteners  on  the  upper  cover 
assembly  of  the  housing  for  the  captain's  and 
first  officer's  rudder  pedals  with  improved 
(flush-head)  fasteners,  including  countersink- 
drilling  the  fastener  holes,  according  to  the 
service  bulletin. 

Noie  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 


area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normatlv 
available  lighting  conditions  such  as 
daylight,  hangar  lighting  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (.^CO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Managei .  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  .AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  set.tions  21197  and  21.199 
of  the  Federal  Aviation  Regulations  [14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  20.  2001  ■-> 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  01-29427  Filed  11-26-01;  8:45  am] 
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Airworttiiness  Directives;  Boeing 
Model  757-200,  -200CB,  and  -200PF: 
and  767-200,  -300.  and  -300F  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757-200.  200CB. 
and  -200PF:  and  767-200.  -300.  and 
-300F  series  airplanes  This  proposal 
would  require  modification  of  the  right 
main  landing  gear  and  auto-speedbrake 
control  system  to  provide  an  air/ground 
signal  to  the  system.  This  action  is 
necessar>-  to  prevent  uncommanded 
deployment  of  the  auto-speedbrake 


spoilers  during  flight,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
lanuary  11,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
.administration  (F.VA).  Transport 
.Mrplane  Directorate,  ANM-1 14. 
Attention:  Rules  Docket  No.  2001-N'M- 
75-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address   9- 
anw-nprmcommenPafaa  gov  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-75-,\D  "  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  .Airplane  Group, 
P  O.  Box  3707,  Seattle.  Washington 
98124-2207  This  information  mav  be 
examined  at  the  F,\A.  Transport 
.\irplane  Directorate,  1601  Lind 
Avenue.  SW  .  Renton,  Washington. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Svstems  and  Equipment 
Branch,  ANM-1 30S.  FA.^.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW  ,  Renton,  Washington 
98055^056:  telephone  (425)  227-2983; 
fax  (42.5!  227-1181 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  Lime  and  a 
request  to  change  the  ser\-ice  bulletin 
reference  as  two  separate  issues. 
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•  For  tMch  issut'.  stdtf  what  spt'cifu, 
chango  to  the  proposed  AD  is  being 
requested 

•  hK  hide  justification  (e.g.,  reasons  or 
ddtd)  for  each  rf?quest. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summari/ing  each  FAA-public  contact 
(  uncerned  with  the  substance  of  this 
proposal  will  he  filed  in  the  Rules 
Docket 

C^ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  cnnunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2n01-NM-75-AD."  The 
postcard  will  t)e  ciate  stamped  and 
returned  tn  th>'  <  nmmenter. 

Availability  ofNPR.Ms 

Anv  person  maN  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  ,\ttentinn:  Rules  Docket  No. 
2001-NM-75-AD.  1601  Lind  Avenue. 
SW,,  Kenton.  Washington  98055-4056. 

Di.scus.sion 

The  F.\A  has  received  a  report  of  two 
incidents  of  in-flight  auto-speedbrake 
deplovment  during  landing  approach  on 
a  Boeing  Model  767  series  airplane.  In 
one  incident,  the  <iirplane  was  at 
approximatelv  1,500  feet  altitude  with 
the  landing  gear  down  and  the  auto- 
spet'dhrake  spoilers  armed   There  was  a 
vibration  and  the  spoilers  automatically 
deploved  to  20  degrees  during  flap 
extension.  Investigation  revealed  that  an 
incorrect  air/ground  data  input  from  the 
proximitv  switch  electronics  unit 
fPSEL)  can  deploy  the  auto-speedbrake 
spoilers.  The  auto-speedbrake  system 
uses  onlv  input  from  the  PSEIJ  as  its 
source  for  air  ground  data,  but  this 
single  source  of  air/ground  data  may  not 
be  adequate,  in  that  incorrect  data  could 
result  in  uncommanded  deployment  of 
the  auto-speedbrake  spoilers  in  flight. 
1  ncommanded  deplovment  of  the  auto- 
speedbrake  spoilers  during  flight,  if  not 
correc  ted,  could  result  in  reduced 
controlldbilitv  of  the  airplane. 

Boeing  Model  757  series  airplanes 
ha\t'  a  similar  auto-speedbrake  control 
svstem,  therefore,  those  airplanes  may 
also  be  subject  to  the  same  unsafe 
ccmdition  described  above. 


Explanation  of  Relevant  Service 
Information 


-J 


The  PAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  757- 
27A0130.  dated  August  31,  2000,  and 
767-27A0160,  dated  December  20, 
2000,  which  describe  the  following 
modification  procedures: 


Wort<  Boeing  Alert  Service  Bulletin 

package  757-27A0130 


Install  the  truck  tilt  sensor 
wire  bundle  between  ttie 
main  equipment  compart- 
ment and  the  right  main 
landing  gear  (MLG) 

Install  a  truck  tilt  sensor  and 
target  on  the  right  MLG. 
Replace  the  terminal  rail  in 
the  forward  lunction  box 
and  the  electrical  concjuits 
tjetween  the  box  and  the 
truck  tilt  sensor  Install  sen- 
sor wires  to  the  tmck  tilt 
sensor 

Install  a  wire  between  the 
P36  and  P37  panel  assem- 
blies in  the  main  equipment 
compartment  The  titt  sen- 
sor wires  are  installed  in 
the  P36  and  P37  panel  as- 
semblies, and  the  tilt  sen- 
sor relay  is  installed  in  the 
P37  panel  assembly  Do 
the  system  functional  tests 

(The  sen/ice  bulletin  specifies 
that  each  work  pacKage 
can  be  done  independently 
or  at  the  same  time   in  any 
sequence  but  the  func- 
tional tests  m  Work  Pack- 
age 3  Should  be  done  last ) 


Work  Boeing  Alert  Service  Bulletin 

package  767~27A0160 


Wcrk  Boeing  Alert  Service  Bulletin 

package  767-27A0160 


Install  the  truck  tilt  sensor  wir- 
ing between  the  mam  elec- 
tronic equipment  center  dis- 
connect to  the  right  MLG  of 
•the  forward  cargo  compart- 
ment 

Replace  the  J2  and  J4  )unc- 
tion  boxes  and  conduit  on 
the  nght  MLG  Install  new 
truck  tilt  sensor  wiring 

Install  new  truck  tilt  proximity 
sensor  and  target  on  the 
right  MLG 


Install  truck  tilt  sensor  winng 
to  the  P33  forward  mis- 
cellaneous electronic  equip- 
ment panel  of  the  mam 
electronic  equipment  cen- 
ter Do  the  wiring  changes 
to  the  P36  left  miscella- 
neous electronic  equipment 
panel  Install  a  new  gear  tilt 
relay  m  the  P33  panel 

Do  a  system  checkout  test  to 
make  sure  the  truck  tilt 
sensor  and  auto- 
speedbrake   engine  probe 
heat  pitot  probe  heat  auto 
ice  detection,  antiskid  tire 
pressure  indication,  brake 
temperature  momtonng 
and  brake  cooling  fan  sys- 
tems operate  properly 

(The  service  bulletin  specrfies 
that  each  work  package 
can  be  done  indepenciently 
or  at  the  same  time  in  any 
sequence,  but  Work  Pack- 
age 4  should  be  done  last ) 


Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  c;ondition 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Related  Rulemaking 

Boeing  Alert  Service  Bulletin  767- 
27A0160.  is  cited  in  this  proposed  AD 
as  the  correct  source  of  service 
information  for  doing  certain  actions. 
That  service  bulletin  references  five 
other  related  service  bulletins  that 
should  be  done  before,  or  concurrently, 
with  this  proposed  AD,  Those  service 
bulletins  have  been  addressed  in  the 
previouslv  issued  ADs  listed  below: 

•  On  Julv  28,  1994,  the  FAA  issued 
AD  94-16-^3.  amendment  39-8993  (59 
FR  41229,  August  11.  1994).  applicable 
to  certain  Boeing  Model  767  series 
airplanes  equipped  with  Pratt  & 
Whitney  JT9D-7R4  or  General  Electric 
CF6-80A  series  engines,  which  requires 
inspections,  adjustments,  and  functional 
tests  of  the  thrust  reverser  system.  That 
AD  also  requires  installation  of  an 
additional  thrust  reverser  system 
locking  feature,  periodic  functional  tests 
of  that  locking  feature  following  its 
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installation,  and  repair  of  any 
discrepancy  found,  (The  service 
bulletins  cited  in  that  AD  are  Boeing 
Service  Bulletins  767-78-0061. ''^" 
Revision  1.  and  767-78-0060.  Revision 
2,  both  dated  .August  5.  1993.) 

•  On  February  27.  1996.  the  FAA 
issued  AD  95-13-12  Rl.  amendment 
39-9528  (61  FR  9092.  March  7.  1996). 
applicable  to  certain  Boeing  Model  767 
series  airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines  which 
requires  tests,  inspections,  and 
adjustments  of  the  thrust  reverser 
system.  That  AD  also  requires 
installation  of  a  terminating 
modification  and  repetitive  follow-on 
actions,  (The  service  bulletin  cited  in 
that  AD  is  Boeing  Service  Bulletin  767- 
78-0063,  Revision  1,  dated  .\pnl  29, 
1993 

•  On  lune  3,  1994,  the  FAA  issued 
AD  94-12-10,  amendment  39-8938  (59 
FR  31508.  June  20,  1994),  applicable  to 
certain  Boeing  Model  767  series 
airplanes  equipped  with  Pratt  & 
Whitney  PW4000  series  engines,  which 
requires  repetitive  inspections,  tests, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system  and  of 
selected  engine  wiring.  That  AD  also 
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requires  installation  of  a  terminating 
modification,  repetitive  operational 
checks  of  that  installation,  and  repair  of 
any  discrepancy  found.  (The  service 
bulletin  cited  in  that  AD  is  Boeing 
Ser\ice  Bulletin  767-78-0062,  Revision 
1.  dated  December  17,  1992.) 

•  On  August  4,  1994.  the  FAA  issued 
.■\D  94-17-03.  amendment  39-8998  (59 
FR  41647.  August  16.  1994),  applicable 
to  certain  Boeing  Model  767  series 
airplanes  equipped  with  Rolls-Royce 
RB21 1-524  series  engines,  which 
requires  inspections,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
system,  installation  of  a  terminating 
modification,  and  repetitive  operational 
checks  of  the  gearbox  locks  and  the  air 
motor  brake  following  accomplishment 
of  the  modification   (The  ser\-ice 
bulletin  cited  in  that  AD  is  Boeing 
Ser\ice  Bulletin  767-78-0059,  Revision 
1,  dated  September  24,  1992  ^ 

Difference  Between  the  Proposed  .\D 
and  Alert  Service  Bulletins 

The  alert  service  bulietms  recommend 
incorporation  of  the  specified  actions 
"at  the  earliest  maintenance  opportunitv 
when  manpower,  materials,  anci 
facilities  are  available.  '  the  FAA  finds 


that  such  a  compliance  time  will  not 
ensure  that  the  modification  is 
accomplished  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
modifications.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  36-month 
compliance  time  for  accomplishing  the 
modifications  on  all  affected  airplanes 
to  be  warranted,  in  that  it  represents  an 
appropriate  inter\'al  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

There  are  approximately  1 .654 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FA.\  estimates  that 
583  Model  757  series  airplanes  and  292 
Model  767  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  The  work  hours  and  cost 
estimates  for  the  proposed 
modifications  are  listed  below: 


•Boeing  Alert  Service  Bulletin  757-27A0130 


Cost  per  airplane  without  parts 


$3,000 

1,920 

720 


Fleet  cost  without  parts 


$1,749,000 

1,119.360 

419760 


•Parts  cost  for  Model  757  senes  airplanes  is  between  $8  953  and  S^O  630  pe^  airplane 

•Boeing  Alert  Service  Bulletin  767-27A0160 


Wofk 
pack- 
age 


WorV  hours  @  SSCWH 


Cost  per  airplane  without  parts 


Fleet  cost  witf-iout  parts 


$192,720 

315,360 

35,040 

262  800 


•Parts  cost  for  Model  767  senes  airplanes  is  between  $7,132  and  $8,224  per  airplane 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  .^D 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar\-  to  perform  the  specific 
actions  actually  required  by  the  AD, 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

Regulator^'  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantia!  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
It  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv'  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  EKDT 
Regulators  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economir  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act  A  copy  of  the  draft 
regulator>-  evaluation  prepared  for  this 
action  is  contauif^d  m  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g),  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket     2001-NM-75-AD. 

Applicability.  Model  757-200,  -200CB. 
and  -200PF  series  airplanes,  line  numbers  1 
through  89.5  inclusive,  and  Model  767-200, 
-300.  and  -300F  series  airplanes,  line 
numbers  1  through  759  inclusive:  certificated 
in  any  category. 

Note  If  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD, 
The  request  should  int:lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
acccjmplished  previously. 

To  provide  a  second  air/ground  signal  to 
the  aulo-speedbrake  control  system  to 
prevent  uncommanded  deployment  of  the 
auto-speedbrake  spoilers  during  flight,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Modifications 

(d)  Within  36  months  after  the  effective 
date  of  this  .^D:  Modify  the  right  mairv 
landing  gear  and  auto-speedbrake  control 
system  according  to  Work  Packages  1  through 
3  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  757-27A0130. 
dated  August  31.  2000  (for  Model  757  series 
airplanes),  or  Work  Packages  1  through  4  of 
(lie  .Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  767-27A0160,  dated 
Det.ember  20.  2000  (for  Model  767  series 
airplanes),  as  applicable. 


Note  2:  Boeing  Alert  Service  Bulletin  757- 
27,A0130  specifies  that  each  work  package 
can  be  done  independently  or  at  the  same 
time,  in  any  sequence,  but  the  functional 
tests  in  Work  Package  3  should  be  done  fast. 
Boeing  Alert  Service  Bulletin  767-27A0160 
specifies  that  each  work  package  can  be  done 
independently  or  at  the  same  time,  in  any 
sequence,  but  Work  Package  4  should  be 
done  last 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  20.  2001. 
Kalene  C.  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc,  01-29428  Filed  11-26-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  420 

[FHWA  Docket  No.  FHWA-2001-8874] 

RIN212S-AE84 

Planning  and  Research  Program 
Administration 

agency:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTK5N:  Notice  of  proposed  rulemaking 
(NPRM):  request  for  comments, 

SUMMARY:  This  document  proposes  to 
amend  the  regulation  on  planning  and 
research  program  administration  to 
reflect  legislative  changes  due  to 
enactment  of  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21); 
remove  provisions  that  are  no  longer 
necessary:  and  make  several  changes  in 
terminology.  Most  notable  among  the 
changes  are  renumbering  of  the  State 
planning  and  research  (SPR)  funds 
section  in  title  23,  United  States  Code, 
Highways  (title  23.  U.S. C.J  from  section 


307(c)  to  section  505;  revisions  to  23 
use.  302  that  now  allow  a  State 
transportation  department  to  be  j,-., 

reimbursed  for  indirect  costs;  and  tu.i.  i 
changes  in  the  Federal-aid  highway 
program  categories  from  which  SPR 
funds  are  set  aside. 

DATES:  Comments  must  be  received  on 
or  before  January  28.  2002. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation.  Dockets  Management 
Facility,  Room  PL-401.  400  Seventh 
Street.'SW..  Washington.  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
23  CFR  part  420.  subpart  A:  Mr.  Tony 
Solury.  (202)  366-5003.  Planning  and 
Enviroiunent  Core  Business  Unit.  HEP- 
2.  Federal  Highway  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590;  for  23  CFR  part  420.  subpart  B: 
Jowell  Parks  or  William  Zaccagnino. 
Office  of  Program  Development  and 
Evaluation.  HRPD-1.  (202)  493-3166, 
Federal  Highway  Administration, 
Research.  Development,  and 
Technology  Service  Business  Unit,  6300 
Georgetown  Pike,  McLean,  V A  22101. 
For  legal  questions:  Reid  Alsop,  Office 
of  the  Chief  Counsel.  HCC-30,  (202) 
366-1371.  Office  hours  are  from  7  a.m. 
to  4:15  p.m..  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8).  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  from  the 
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Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661  by  using  a  computer,  modem,  and 
suitable  communications  software. 
Internet  users  may  also  reach  the  Office 
of  the  Federal  Register's  home  page  at: 
http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  web  page 
at:  http://www  access.gpo.gov/nara. 

Background 

The  FHWA's  regulations  for  Plaxming 
and  Research  Program  Administration 
were  last  revised  on  July  22.  1994.  (59 
FR  37548)  prior  to  the  enactment  of  the 
TEA-21  (Pub.  L.  105-178.  112 
Stat. 107(1998)).  Section  5119(b)  of 
TEA-21  repealed  the  SPR  funds  section 
in  23  U.S.C.  307(c)  and  section  5105  of 
TEA-21  added  a  new  SPR  funds  section 
505  to  title  23.  United  States  Code. 
Changes  in  the  Federal-aid  highway 
program  in  TEA-21  also  resulted  in 
changes  in  the  Federal-aid  highway 
program  categories  from  which  SPR 
funds  are  set  aside.  Section  i212  of 
TEA-21  revised  23  U.S.C.  302  to  allow 
a  State  transportation  department  (STD) 
to  be  reimbursed  for  indirect  costs. 

Based  on  experience  since  the  1994 
revision,  we  are  proposing  revisions  to 
clarify  the  meaning  and  applicability  of 
several  sections  of  the  regulation,  and  to 
replace  the  phrase  "peer  review"  with 
"peer  exchange"  to  describe  the  transfer 
of  research,  development,  and 
technology  transfer  (RD&T)  related 
information  and  best  practices  between 
STDs.  the  FHWA,  universities  and 
public  and  private  sector  transportation 
organizations.  In  addition,  we  propose 
to  add  a  definition  of  "transportation 
pooled  fund  study"  to  reflect  current 
practice  and  the  conditions  under 
which  the  non-Federal  share  of  an  SPR 
or  metropolitan  planning  (PL)  funded 
project  may  be  waived  would  be 
clarified. 

General  Discussion  of  the  Proposal 

We  propose  to  reword  the  title  of  each 
section  of  the  regulation  into  a  question 
format  to  better  indicate  the  content  of 
the  sections.  In  addition,  this  action 
proposes  to  add  references  to  49  CFR 
part  19.  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
profit Organizations,  in  appropriate 
sections  throughout  the  regulation  since 
FHWA  planning  and  research  funds  are 
often  passed  through  to  entities  covered 
by  Part  19.  Furthermore,  in  all 
appropriate  places  throughout  the 
regulation  where  an  approval  action  or 
review  is  required  by  an  FHWA 
Division  Office,  we  propose  to  replace 
the  term  "FHWA"  with  "FHWA 


Division  .Administrator"  to  clarify 
which  FHWA  office  has  the  approval 
responsibility. 

Section-by-Section  Discussion 

Section  420  101     What  Is  the  Purpose 
of  This  Part? 

This  section  would  be  revised  to  more 
clearly  indicate  the  applicability  of  23 
CFR  part  420  and  subparts  A  and  B. 

Section  420. 1 03    How  Does  the  FHWA 
Define  the  Terms  Used  m  This  Parf 

In  the  definition  of  FHWA  planning 
and  research  funds,  references  to  23 
U.S.C.  307(c)  would  be  changed  to  23 
U.S.C,  505.  In  the  definition  of  FHWA 
planning  and  research  funds  under  item 
1,  the  words  'or  allocated  "  would  be 
added  after    apportioned  "  since  under 
the  TEA-21,  SPR  hinds  are  now  also 
derived  from  funds  allocated  under  the 
minimum  guarantee  program.  The 
reference  to  minimum  allocation  funds 
would  be  deleted,  since  such  funds 
were  not  continued  under  the  TI;A-21  , 
and  the  new  TEA-21  category  of 
minimum  guarantee  funds  would  be 
added. 

We  propose  to  revise  the  wording  of 
the  definition  of '  grant  agreement  "  to  be 
more  consistent  with  the  definition  in 
the  Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6301  et  seq  ) 
and  "subrecipient"  would  be  added  to 
help  clarif\'  when  a  subaward  bv  a 
recipient  is  considered  to  be  a  subgrant 

The  FHWA  proposes  to  revise  the 
definition  of  "metropolitan  planning 
area"  to  update  the  reference  to  the 
metropolitan  transportation  planning 
requirements  from  "section  8  of  the 
Federal  Transit  Act"  to  "49  U.S.C. 
5303-5305    " 

We  propose  to  move  the  definition  of 
National  Cooperative  Highway  Research 
Program  (NCHRP)  currently  in  §  420  203 
to  §420.103  since  that  term  is  now  used 
in  subpart  A 

We  propose  to  replace  the  definitions 
of  "national  pooled  fund  study  "  and 
"regional  pooled  fund  study  "with  a 
definition  of  "transportation  pooled 
fund  study"  to  reflect  current  pooled 
fund  study  practices  and  the 
elimination  of  FHWA  regional  offices 

The  FHWA  proposes  to  slightly  revise 
the  definition  of  "procurement 
contract"  to  be  more  consistent  with  the 
definition  in  the  Federal  Grant  and 
Cooperative  Agreement  Act  and 
"subrecipient"  would  be  added  to  help 
clarify  when  a  subaward  by  a  recipient 
is  considered  to  be  a  subcontract 

This  action  proposes  to  delete  the 
definition  of  "State  transportation 
agency  (STA)  "  and  to  replace  the  term 
throughout  part  420  with  'State 


transportation  department  (STD)" 
which  is  defined  in  section  101(a)  of 
title  23.  use 

We  further  propose  to  add  a  definition 
of  "Transportation  management  area' 
since  the  term  is  used  in  the  regulation 

This  action  also  proposes  to  delete  the 
phrase    during  the  next  1  or  2-year 
period"  from  the  definition  of  "work 
program"  to  allow  STDs  and 
metropolitan  planning  organizations 
(MPOs)  greater  flexibility  to  follow 
procedures  that  best  meet  their  own 
needs. 

Section  420. 1 05     What  Is  the  FHWA 's 
Policy  on  Use  of  FHWA  Planning  and 
Research  Funds'' 

In  this  section,  the  FHWA  proposes  to 
make  the  following  changes: 

Paragraph  iaj  would  be  reworded  for 
clarity  and  the  reference  "23  U.S.C. 
307(c)  '  would  be  changed  to  ""23  U.S.C. 
505." 

The  word  'multimodal  "  in  paragraph 
(a)(1)  would  be  changed  to    intermodal" 
for  consistency  with  current  usage 
within  the  FH\V A 

A  new  paragraph  (c)  would  be  added 
to  more  clearly  indicate  that  the  FHW,^ 
has  the  authority  and  responsibility  to 
determine  which  activities  are  eligible 
for  Federal  funding. 

Section  420  107     What  Is  the  Minimum 
Required  Expenditure  of  State  Planning 
and  Research  Funds  for  Research, 
Development  and  Technology  Transfer? 

We  propose  the  following 
amendments  to  this  section: 

The  reference  "23  U  S  C  307(c)'"  in 
paragraph  (a)  would  be  changed  to  "23 
use  505." 

Paragraph  (b)(1)  would  be  revised  to 
update  the  reference  to  Federal  Transit 
Act  State  planning  and  research  funds 
from  "Section  26(a)(2)"  to  "49  U.S.C. 
5313(b)." 

In  paragraph  (c).  the  title  ".Associate 
Administrator  "  would  be  changed  to 
"Director"  to  reflect  organizational 
changes  in  the  FHWA  In  paragraph 
(c)(2j.  and  all  other  places  where  it  is  in 
the  existing  regulation,  "pooled  fund" 
would  be  changed  to  'transportation 
pooled  fund  "  to  reflect  the  revised 
definition  discussed  above  Since  data 
on  expenditures  for  RD&T  prior  to 
enactment  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Pub.  L.  102-240.  105  Stat. 
1914.  is  no  longer  readily  available, 
paragraph  (c)(4)  would  be  removed  and 
paragraphs  (5)  and  (6)  would  be 
renumbered  (4)  and  (5).  respectively 
The  language  in  renumbered  paragraphs 
(c)(4)'{5)  and  in  (d)  would  be  revised  for 
clcu-itv. 
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Section  420.109     What  Are  the 
Requirements  for  Distribution  of 
Metropolitan  Planning  Funds? 

The  FHWA  proposes  to  make  the 
following  changes  in  this  section. 

Paragraph  (a)  would  be  revised  by 
adding  language  that  recognizes  that  a 
State's  PL  fund  distribution  formula, 
which  must  be  developed  in 
cooperation  with  the  MPOs,  mav 
include  provisions  that  allow  funds  to 
be  used  for  activities  that  benefit  all 
MPOs  in  the  State  or  for  discretionary 
awards  to  those  MPOs  to  supplement 
their  allocated  share  of  the  funds. 

Paragraph  (f)  would  be  revised  to 
require  that  a  State's  PL  fund 
distribution  formula  be  in  compliance 
with  the  provisions  of  paragraphs  (a) 
and  (b)  before  distribution  of  any  new 
apportionment  of  PL  funds  to  MPOs. 

Section  420. 1 1 1      What  Are  the 
Documentation  Requirements  for  I'se  of 
FliWA  Planning  and  Research  Funds? 

We  propose  to  add  the  language  "or 
other  document  that  describes  the  work 
to  be  accomplished"  in  paragraph  (a)  to 
clarify  the  FHWA's  long-standing 
practice  of  allowing  projects  to  be 
funded  separately  from  a  work  program 
if  such  projects  can  be  better 
administered  separately  For  example,  if 
d  project  is  expected  to  take  several 
years  to  complete  and  is  funded  under 
a  consultant  contract,  it  may  be  easier  to 
administer  if  funds  needed  during  each 
year  of  the  contract  did  not  need  to  be 
shown  in  each  corresponding  annual 
work  program   If  funded  as  a  separate 
Federal-aid  project,  the  project  would 
Slav  open  until  all  work  has  been 
completed,  as  for  highway  construction 
projects.  The  third  sentence  of  the 
existing  paragraph,  which  discussed 
separate  or  combined  planning  and 
RD&T  projects,  would  be  removed  since 
it  is  a  fiscal  issue  that  is  covered  in 
H20.115 

Existing  paragraph  (b)  would  be 
amended  by  moving  the  requirement  for 
each  work  program  to  ii'iclude  a 
summary  of  the  amounts  and  sources  of 
funds  from  existing  paragraph  (c)(1) 
through  (c)(4)  to  revised  paragraph 
(b)(l)(i)  through  (iv)  and  the  remainder 
of  existing  paragraph  (c)  would  become 
revised  paragraph  (d). 

The  provisions  in  23  CFR  part  450 
that  allow  metropolitan  areas  that  are 
not  TMAs  to  used  simplified  statements 
of  work  in  lieu  of  a  more  detailed  work 
program  would  be  included  in  new 
paragraph  (c)  to  clearly  indicate  this 
option. 

Existing  paragraph  (d)  would  become 
paragraph  (e)  and  the  reference  to  23 
CFR  Part  450  would  be  removed  since 
it  is  not  necessarv. 


Section  420. 1 1 3     What  Costs  Are 
Eligible? 

Prior  to  revision  of  23  U.S.C.  302  by 
section  1212(a)  of  the  TEA-21.  STDs 
were  not  allowed  to  charge  indirect 
costs  to  title  23,  U.S.C,  funded  projects 
However,  STDs  were  allowed  to  charge 
salaries  of  certain  planning  and  research 
unit  administrative  staff  directly  to  SPR 
funds  on  a  prorata  basis.  The  MPOs  and 
other  subgrantees  could  charge  indirect 
costs  in  accordance  with  the  Office  of 
Management  and  Budget  (OMB)  cost 
principles  applicable  to  those 
subgrantees.  Paragraphs  (b)-(d)  of 
existing  §420.113  specify  the 
allowability  of  indirect  costs  for  each  of 
these  types  of  grantee  and  subgrantee. 
With  the  amendment  to  23  U.S.C.  302, 
STDs  can  now  also  claim 
reimbursement  for  indirect  costs  in 
compliance  with  OMB  Circular  A-87, 
Cost  Principles  for  Grants,  and 
Cooperative  Agreements  with  State, 
Local,  and  Indian  Tribal  Governments. 
Therefore,  existing  paragraphs  (b) 
through  (d)  would  be  deleted  and 
replaced  with  a  new  paragraph  (b)  that 
covers  indirect  costs  of  the  STDs  and 
their  subgrantees 

Section  420. 1 1 5     What  Are  the  FHWA 
Approval  and  Authorization 
Requirements? 

We  propose  to  add  the  words  "or 
other  documents  that  describe  the  work 
to  be  performed  "  after  "work  program" 
in  paragraph  (a)  for  consistency  with  the 
change  to  §420. 111(a)  described  above 
and  a  reference  to  49  CFR  19.25  would 
be  added  to  indicate  where  the 
provisions  for  changes  can  be  found 
when  the  subrecipient  is  a  non-profit 
organization  or  institution  of  higher 
education. 

Section  420. 1 1 7    What  Are  the  Program 
Monitoring  and  Reporting 
Requirements? 

In  order  to  indicate  where  the 
provisions  for  reporting  can  be  found 
when  the  subrecipient  is  a  non-profit 
organization  or  institution  of  higher 
education,  we  propose  to  add  a 
reference  to  49  CFR  19.14  to  paragraph 
(c). 

Paragraph  (e),  which  requires 
preparation  of  reports  to  document  work 
performed  with  FHWA  planning  and 
research  funds,  would  be  revised  to 
remove  the  reference  to  the  Federal-aid 
project  agreement  since  this  report 
requirement  is  no  longer  in  the 
agreement. 

Section  420. 1 1 9     What  Are  the  Fiscal 
Requirements? 

We  propose  to  delete  existing 
paragraphs  (a)  and  (b)  because  they 


include  internal  FHWA  fiscal 
procedures  that  do  not  apply  to 
grantees. 

Existing  paragraph  (d)  would  be  split 
into  a  new  paragraph  (a)  and  revised 
paragraph  (d)  and  revised  for  clarity. 
Existing  paragraph  (e),  which  includes  a 
reference  to  matching  provisions  in  49 
CFR  18.24  would  be  moved  to  new 
paragraph  (a)  and  a  citation  to  the 
matching  provision  for  non-profits  and 
institutions  of  higher  education  in  49 
CFR  19.23  would  be  added. 

We  propose  to  add  a  new  paragraph 
(b)  to  incorporate  the  requirements  in  49 
CFR  18.24  and  49  CFR  19.23  that  apply 
to  use  of  the  value  of  in  kind  services 
as  a  match  for  FHWA  plaiming  and 
research  funds. 

A  new  paragraph  (c)  would  be  added 
to  address  additional  options,  such  as 
toll  credits,  for  matching  FHWA 
planning  and  research  funds. 

In  revised  paragraph  (d)  we  propose 
to  more  clearly  indicate  the 
applicability  and  procedures  for  FHWA 
waiver  of  the  non-Federal  fund 
matching  requirements  for  SPR  and  PL 
funds.  This  provision  does  not  apply  to 
other  23  U.S.C  funds  that  may  be  used 
for  planning  and  research.  The  reference 
to  23  U.S.C.  307(c)(3)  would  be  updated 
to  23  U.S.C.  505(c).  Minimum  Guarantee 
(MG)  funds  would  be  added  to  the  list 
of  funds  that  this  provision  does  not 
apply  to.  The  titles  of  the  FHWA 
officials  who  may  approve  the  matching 
fund  waiver  would  be  updated  to  reflect 
the  previously  mentioned  FHWA 
reorganization. 

Existing  paragraph  (c)  would  become 
(e)  and  would  be  revised  for  clarity  by 
replacing  the  term  "optional"  with  the 
specific  categories  of  funds,  by 
removing  the  reference  to  minimum 
allocation  funds  because  they  no  longer 
exist,  and  by  adding  MG  funds.  The 
reference  to  23  CFR  part  450  would  be 
replaced  with  the  specific  transportation 
improvement  program  provisions  in 
part  450. 

We  propose  to  revise  existing 
paragraph  (f)  by  adding  a  reference  to 
the  payment  provisions  for  non-profits 
and  institutions  of  higher  education  in 
49  CFR  19.22. 

Section  420.121      What  Other 
Requirements  Apply  to  the 
Administration  of  FHWA  Planning  and 
Research  Funds? 

For  ease  of  finding  specific 
requirements,  we  propose  to  put  the 
provisions  in  existing  §420.121  into 
alphabetical  order  by  subject. 

Existing  paragraph  (c)  on  audits 
would  become  paragraph  (a)  and  would 
be  revised  by  deleting  the  reference  to 
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49  CFR  part  90  because  this  part  has 
been  rescinded. 

Existing  paragraph  (g)  on  procurement 
would  become  paragraph  (j)  and  would 
be  revised  bv  adding  "and  (i)"  after  "49 
CFR  18.36(a)  "  to  clarif\-  that  the 
provisions  in  49  CFR  18.36(i)  are 
applicable  to  STD  procurements  with 
FHWA  planning  and  research  funds.  We 
further  propose  to  move  the  provisions 
regarding  suspension  and  debarment  to 
a  new  paragraph  (o)  that  would  more 
clearly  indicate  the  restrictions  on 
awards  of  Federal  funds  to  suspended  or 
debarred  parties. 

Existing  paragraph  (n)  would  become 
paragraph  (c)  and  would  be  revised  to 
reference  the  most  recent  disadvantaged 
business  enterprise  legislative  and 
regulatory  provisions  that  are  applicable 
to  FHWA  planning  and  research  funds. 

We  propose  to  delete  paragraph  (p) 
because  it  specified  that  reports 
produced  with  FHWA  planning  and 
research  funds  were  to  be  in  metric  and 
we  believe  that  is  unnecessary. 

Section  420  201     What  Is  the  Purpose 
of  This  Subpart? 

We  propose  to  rewrite  this  section  for 
clarity. 

Section  420.203     How  Does  the  FHWA 
Define  the  Terms  Used  in  This  Subpart' 

The  FHWA  proposes  to  amend  this 
section  in  the  following  manner: 

The  terms  "applied  research."  "basic 
research,"  and  "development  "  would  be 
revised  to  be  more  consistent  with 
definitions  used  by  the  National  Science 
Foundation. 

The  term  "cooperativelv  funded 
study"  would  be  removed  since  it 
would  not  be  used  in  the  revised 
regulation. 

The  term  "peer  review"  would  be 
replaced  with  "peer  exchange"  to 
describe  the  transfer  of  RD&T  related 
information  and  best  practices  between 
STDs,  the  FHWA.  imiversities  and 
public  and  private  sector  transportation 
organizations. 


The  term  "RD&T  activity"  would  be 
revised  for  claritv. 

The  term  "research"  would  be 
removed  to  avoid  redundancy  in  light  of 
the  definitions  for  applied  research  and 
basic  research. 

The  Term  "Transportation  Research 
Information  Ser\ice"  would  be  revised 
to  reflect  the  partnership  between  the 
Transportation  Research  Board  and  the 
National  Transportation  Library. 

Section  420  205  What  Is  the  FHWA 's 
Policy  for  Research.  Development,  and 
Technology-  Transfer  Funding? 

In  paragraph  (b)  peer  review  would  be 
replaced  with  peer  exchange 

New  language  would  be  added  to 
paragraph  (c)  to  encourage  STDs  to 
include  technology  transfer  programs  to 
share  the  results  of  research  efforts  and 
promote  the  use  of  new  technology.  The 
second  sentence  in  paragraph  (c)  would 
become  new  paragraph  (d)  and  language 
would  be  added  to  new  paragraph  (d) 
encouraging  STDs  to  pool  their  funds  as 
a  means  to  leverage  resources 

Existing  paragraphs  (d)  through  (g) 
would  be  renumbered  (e)  through  (h). 
respectively,  and  the  reference  to  the 
FHWA  Regional  offices  in  existing 
paragraph  (g)  would  be  amended  to 
Resource  Center. 

Section  420.207     What  Are  the 
Requirements  for  Research. 
Development,  and  Technology  Transfer 
Work  Programs? 

We  propose  to  redesignate  existing 
§  420.209  as  §  420.207  and  in  this 
section  we  propose  to  replace 
"national"  and  "regional"  with 
"transportation"  in  reference  to  pooled 
fund  studies  in  paragraph  (a)  Language 
would  be  added  to  indicate  that  a 
previously  funded  studv  needs  to  be 
included  in  the  work  program  until  the 
final  report  for  the  study  is  completed 

In  addition,  we  propose  adding 
language  to  paragraph  (a)  that  would 
require  that  studies  funded  under 
previous  work  programs  be  shown  in 
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subsequent  work  programs  until  a  final 
report  has  been  completed  for  the 
studies.  This  provision  will  enable  the 
FHWA  to  track  work  performed  under 
previous  grants  so  that  closing  of  those 
grants  can  proceed  in  a  timely  manner. 

Section  420  209     What  Are  the 
Conditions  for  Approval? 

Because  of  the  overlap  or  redundancy 
among  the  provisions  in  existing 
§§420.207.  420.211.  and  420.213.  we 
are  proposing  to  combine  and  revise 
these  three  sections  into  new  §420.209. 
The  following  changes  are  proposed: 

"National"  and  "regional"  would  be 
replaced  with  "transportation"  in 
reference  to  pooled  fund  studies  in 
paragraph  (a)(2). 

The  reference  to  "peer  reviews"  in 
paragraph  (a)(5)  would  be  changed  to 
"peer  exchanges." 

Former  paragraph  (c)  would  be 
revised  for  clarity  and  redesignated  as 
paragraph  (a)(7). 

Former  paragraph  (c)  would  be 
redesignated  as  paragraph  (b)  and  the 
reference  to  "peer  reviews"  would  be 
changed  to  "peer  exchanges." 

Former  paragraph  (b)  would  be 
redesignated  (c)  and  reworded  for 
clarity.  The  provisions  regarding  the 
FHWA  selection  of  reviewers  would  be 
removed 

Former  §420.113,  Certification 
requirements,  would  be  rewritten  to 
remove  outdated  material  and 
consolidated  in  new  paragraph  420.209 
(c).  The  STDs  would  still  need  to  certify 
that  it  is  in  compliance  with  the 
requirements  of  23  CFR  part  420, 
subpart  B 

Former  §420.115.  Procedure  for 
w^ithdrawal  of  approval,  would  be 
rewritten  to  remove  outdated  material 
and  consolidated  in  new  §420  209  (c). 

Distribution  Table 

For  ease  of  reference,  a  distribution 
table  is  provided  for  the  current  sections 
and  the  proposed  sections  as  follows: 
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Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indudted  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  prac:ticable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  a\ailable  aft<^r 
the  comment  period  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material   A 
final  rule  may  be  published  at  anv  time 
after  close  of  the  comment  period. 

Executive  Order  12866  (Regulator)' 
Planning  and  Review)  and  DOT 
Regulatonr-  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  would  not  be  a  significant 
regulator,  action  within  the  meaning  of 
Executive  Order  12866  and  would  not 
be  significant  within  the  meaning  of 
U.S.  Department  of  Transportation 
regulator>-  policies  and  procedures  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  would  be  minimal  The 
proposed  changes  would  update  the 
existing  rule  to  conform  to  changes 
included  in  the  TI:A-21  and  amend  the 
current  rule  to  make  it  clearer  and  easier 
to  understand.  These  proposed  changes 
would  not  adversely  affect,  in  a  material 
way,  any  sector  of  the  economv.  In 
addition,  these  changes  would  not 
interfere  with  any  action  taken  or 
planned  by  another  agency  and  would 
not  materially  alter  the  budgetarv 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs.  Consequently,  a 


full  regulatory  evaluation  is  not 

required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatorv 
Flexibilitv  Act  (Pub.  L.  96-354.  5  U.'S.C. 
60-1-612)  the  FHWA  has  evaluated  the 
effects  of  this  proposed  action  on  small 
entities.  This  rule  addresses  the 
administrative  procedures  and 
requirements  that  STDs  must  comply 
with  when  using  FHWA  planning  and 
research  funds  provided  under  title  23. 
U.S.C.  This  rule  would  not  impose  anv 
direct  requirement  on  small  entities  thdt 
would  result  in  increased  economic 
costs.  The  proposed  changes  would 
update  the  existing  rule  to  conform  to 
provisions  in  the  TEA-21  and  make  it 
clearer  and  easier  to  understand  Based 
on  this  evaluation,  the  FHW.-\  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  as  defined  bv  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub  L  104-4.  March  22.  1995.  109 
Stat  48i  This  proposed  rule  would  not 
result  in  the  expenditure  bv  State,  local. 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  Si  00  milium 
or  more  in  any  one  year  (2  U  S.C.  15321 
The  proposed  changes  will  update  the 
existing  rule  to  conform  to  provisions  in 
the  TEA-21  and  make  it  clearer  and 
easier  to  understand   The  costs  of 
compliance  with  the  provisions  of  this 
rule  are  minor  and  are  eligible  for 
Federal  funding. 


Executive  Order  13132  (Federalism 
.\ssessment) 

This  proposed  action  has  been 
analyzed  ;ii  act ordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132.  and  the  FHWA 
has  determined  that  this  action  would 
not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  The  FHWA 
has  also  determined  that  this  proposed 
action  would  not  preempt  any  State  law 
or  State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions  The  rule 
provides  STDs  the  authoritv  and 
flexibility  to  manage  their  federallv 
assisted  State  planning  and  research 
programs  using  their  own  procedures  to 
the  extent  permitted  under  the 
principles  and  criteria  contained  in 
OMB  Circular  A-102.  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments  .^ccordinglv.  the 
FHVV.-\  certifies  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a  full 
Federalism  Asspssment  under  the 
principles  and  criteria  c dntdined  in 
Executive  Order  13m' 

Executive  Order  12372 
(Intergovernmenfal  Review) 

("Catalog  of  Federal  Domestic 
.Assistance  Program  Number  20  20,5. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
)ntergo\'ernmental  consultation  on 
Federal  program-  dod  ac  tivities  apply  to 
FHWA  planning  and  research  fund 
grants,  .Arc ordinglv.  the  FHWA  solicits 
comments  on  this  issue. 
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Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq]. 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  Although 
23  CFR  part  420  also  includes 
administrative  requirements  and 
procedures  for  funds  provided  for 
Metropolitan  Planning  Organizations 
(MPOs)  to  carry  out  the  requirements  of 
23  U.S.C.  134,  the  FHWA  clearance  only 
covers  transportation  planning  and 
research,  development  and  technology 
(RD&T)  work  performed  by  State 
Departments  of  Transportation  (State 
DOTs)  with  funds  provided  under  the 
provisions  of  23  U.S.C.  505  or.  at  a  State 
DOT'S  option,  other  23  U.S.C.  sections 
as  identified  in  the  definition  of  FHWA 
planning  and  research  funds  in  23  CFR 
420.103.  The  FHWA  has  determined 
that  this  proposal  contains  collection  of 
information  requirements  for  the 
purposes  of  the  PR..\.  The  information 
collection  requirements  referenced  in 
§  420.105(b)  have  been  approved  by  the 
OMB  and  have  been  assigned  OMB 
control  numbers  2125-0028  (expiration 
date,  February  28,  2003)  and  2125-0032 
(expiration  date,  March  31.  2003).  The 
information  collection  requirements  in 
§§420.111.  420.117.  and  420.213  for 
State  planning  and  RD&T  activities  have 
been  have  been  approved  by  the  OMB 
and  assigned  control  number  2125-0039 
(expiration  date,  April  30.  2004).  The 
information  collection  requirements  in 
§§420.111,  and  420.117  for  work 
performed  by  the  MPOs  is  a  joint 
FHWA/FTA  requirement  that  is  covered 
under  the  FTA  OMB  Control  Number 
2132-0529  (expiration  date,  March  31. 
2004).  The  information  collection 
requirements  in  §420.115,  Preparation 
and  Execution  of  the  Project  Agreement 
and  Modifications,  for  project 
agreements  has  been  approved  by  the 
OMB  and  have  been  assigned  OMB 
control  number  2125-0529  (expiration 
date  lune  30.  2204). 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
(Constitutionally  Protected  Property 
Rights, 

Executive  Order  12988  (Civil  )ustice 
Reform) 

This  action  meets  applicable 
standards  in  section  3(a)  and  3(b)(2)  of 


Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  proposed 
rule  is  not  economically  significant  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this 
proposal  under  Executive  Order  13175, 
dated  November  6.  2000.  and  believes 
that  the  proposed  action  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments:  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
summary  impact  statement  is  not 
required. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321)  and  has 
determined  that  this  proposed  action 
would  not  have  any  effect  on  the  quality 
of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 


List  of  Subjects  in  23  CFR  Part  420 

Accounting.  Grant  programs — 
transportation.  Highways  and  roads, 
Planning,  Reporting  and  recordkeeping 
requirements,  Research. 

Issued  on:  November  19.  2001 
Mary  E.  Peters, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend,  title  23, 
Code  of  Federal  Regulations  by  revising, 
part  420  to  read  as  set  forth  below: 

PART  420— PLANNING  AND 
RESEARCH  PROGRAM 
ADMINISTRATION 

Subpart  A— Administration  of  FHWA 
Planning  and  Research  Funds 

Sec. 

420.101     What  is  the  purpose  of  this  part? 

420.103     How  does  the  FHW.'K  define  the 

terms  used  in  this  part? 
420.105     What  is  the  FHW■^'s  policy  on  use 

of  FHWA  planning  and  research  funds? 
420.107    What  is  the  minimum  required 

expenditure  of  State  planning  and 

research  funds  for  research  development 

and  technology  transfer' 
420.109     What  are  the  requirements  for 

distribution  of  metropolitan  planning 

funds? 
420.111     What  are  the  documentation 

requirements  for  use  of  FHWA  planning 

and  research  funds? 
420.113     What  costs  are  eligible? 
420.115     What  are  tfie  FHWA  approval  and 

authorization  requirements? 
420.117     What  are  the  program  monitoring 

and  reporting  requirements? 
420.119     What  are  the  fiscal  requirements? 
420.121     What  other  requirements  apply  to 

the  administration  of  FHWA  planning 

and  research  funds'i' 

Subpart  B — Research,  Development,  and 
Technology  Transfer  Program  Management 

Sec. 

420  201     What  is  the  purpose  of  this 

sut)part? 
420.203     How  does  the  FHWA  define  the 

terms  used  in  this  subpart? 
420.205     What  is  FHWA's  for  policy 

research  development  and  technology 

transfer  funding? 
420.207     What  are  the  requirements  for 

research,  development,  and  technology 

transfer  work  programs? 
420.209    What  are  the  conditions  for 

approval? 

Authority:  23  U.S.C.  103(b)(6).  104(1).  115. 
120.  133(b)',  134(n).  303(g).  505.  and  315:  and 
49  CFR  1.48(b). 

Subpart  A— Administration  of  FHWA 
Planning  and  Research  Funds 

§  420.1 01     What  is  the  purpose  of  this  part? 

This  part  prescribes  the  Federal 
Highway  Administration  (FHWA) 
policies  and  procedures  for  the 
administration  of  activities  undertaken 
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by  State  transportation  departments 
(STDs)  and  their  subrecipients, 
including  metropolitan  planning 
organizations  (MPOs),  with  FHWA 
planning  and  research  funds.  This 
subpart  A  identifies  the  administrative 
requirements  that  apply  to  use  of  FHWA 
planning  and  research  funds  both  for 
planning  and  for  research,  development, 
and  technology  transfer  (RD&T) 
activities.  Subpart  B  of  this  part 
describes  the  policies  and  procedures 
that  relate  to  the  approval  and 
authorization  of  RD&T  work  programs. 
The  requirements  in  this  part 
supplement  those  in  49  CFR  part  18. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments  and  49 
CFR  part  19.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  Other  Non-Profit 
Organizations. 

§  420. 1 03    How  does  FHWA  def  1  ne  the 
terms  used  in  this  part? 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  applicable  to  this  part.  As  used  in 
this  part: 

FHWA  planning  and  research  funds 
include: 

(1)  State  planning  and  research  (SPR) 
funds  (the  two  percent  set  aside  of  funds 
apportioned  or  allocated  to  a  STD  for 
activities  authorized  under  23  U.S.C. 
505): 

(2)  Metropolitan  planning  (PL)  funds 
(the  one  percent  of  funds  authorized 
under  23  U.S.C.  104(f)  to  carrv  out  the 
provisions  of  23  U.S.C.  134); 

(3)  National  highway  system  (NHS) 
funds  authorized  under  23  U.S.C. 
104(b)(1)  used  for  transportation 
planning  in  accordance  with  23  U.S.C. 
134  and  135.  highway  research  and 
planning  in  accordance  with  23  U.S.C. 
505.  highwav-related  technologv 
transfer  activities,  or  development  and 
establishment  of  management  systems 
under  23  U.S.C.  303; 

(4)  Surface  transportation  program 
(STP)  funds  authorized  under  23  U.S.C. 
104(b)(3)  used  for  highway  and  transit 
research  and  development  and 
technology  transfer  programs,  surface 
transportation  planning  programs,  or 
development  and  establishment  of 
management  systems  under  23  U.S.C. 
303:  and 

(5)  Minimum  guarantee  (MG)  funds 
authorized  under  23  U.S.C.  505  used  for 
transportation  planning  and  research, 
development  and  technology  transfer 
activities  that  are  eligible  under  title  23, 
U.S.C. 


Grant  agreement  means  a  legal 
instrument  reflecting  a  relationship 
between  an  awarding  agency  and  a 
recipient  or  subrecipient  when  the 
principal  purpose  of  the  relationship  is 
to  transfer  a  thing  of  value  to  the 
recipient  or  subrecipient  to  carrv  out  a 
public  purpose  of  support  or 
stimulation  authorized  by  a  law  instead 
of  acquiring  (by  purchase,  lease,  or 
barter)  property  or  services  for  the  direct 
benefit  or  use  of  the  awarding  agency. 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportation  planning 
process  required  bv  23  U.S.C.  134  and 
49  U.S.C.  5303-5305  must  be  carried 
out. 

Metropolitan  planning  organization 
IMPOl  means  the  forum  for  cooperative 
transportation  decisionmaking  for  a 
metropolitan  planning  area. 

National  Cooperative  Highway 
Research  Program  IXCHRPI  means  the 
cooperative  RD&T  program  directed 
toward  solving  problems  of  national  or 
regional  significance  identified  by  STDs 
and  the  FHWA.  and  administered  by  the 
Transportation  Research  Board. 
National  Academy  of  Sciences. 

Procurement  contract  means  a  legal 
instrument  reflecting  a  relationship 
between  an  awarding  agency  and  a 
recipient  or  subrecipient  when  the 
principal  purpose  of  the  instrument  is  to 
acquire  (by  purchase,  lease,  or  barter) 
property  or  services  for  the  direct 
benefit  or  use  of  the  awarding  agency. 

Transportation  management  area 
ITMAI  means  an  urbanized  area  with  a 
population  over  200.000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPO 
(or  affected  local  officials),  and  officiallv 
designated  by  the  Administrators  of  the 
FHWA  and  the  Federal  Transit 
Administration  (FTA). 

Transportation  pooled  fund  study 
means  a  plaruiing.  research, 
development,  or  technology  transfer 
activity  administered  by  the  FHWA.  a 
lead  STD.  or  other  organization  that  is 
supported  by  two  or  more  participants 
and  that  addresses  an  issue  of 
significant  or  widespread  interest 
related  to  highway,  public,  or 
intermodal  transportation  A 
transportation  pooled  fund  study  is 
intended  to  address  a  new  area  or 
provide  information  that  will 
complement  o   advance  previous 
investigations  of  the  subject  matter 
Work  program  means  a  periodic 
statement  of  proposed  work  and 
estimated  costs  that  document  eligible 
activities  to  be  undertaken  by  STDs  and/ 
or  their  subrecipients  with  FHWA 
planning  and  research  funds. 


§420.105    What  is  the  FHWA  s  poltcy  on 
use  of  FHWA  planning  and  research  funds? 

(a)  If  the  FHWA  determines  that 
planning  activities  of  national 
significance,  identified  in  paragraph  (b) 
of  this  section,  and  the  requirements  of 
23  use.  134.  135.  303.  and  505  are 
being  adequatelv  addressed,  the  FHAVA 
will  allow  STDs  and  MPOs: 

(1)  Maximum  possible  flexibilitv  in 
the  use  of  FHWA  planning  and  research 
funds  to  meet  highway  and  intermodal 
transportation  planning  and  RD&T 
needs  at  the  national.  State,  and  local 
levels  while  ensuring  legal  use  of  such 
funds  and  avoiding  unnecessarv 
duplication  of  efforts:  and 

(2)  To  determine  which  eligible 
planning  and  RD&T  activities  they 
desire  to  support  with  FHWA  planning 
and  research  funds  and  at  what  funding 
level. 

fb)  The  STDs  must  provide  data  that 
support  the  FHWA's  responsibilities  to 
the  Congress  and  to  the  public.  These 
data  include,  but  are  not  limited  to, 
information  required  for:  preparing 
proposed  legislation  and  reports  to  the 
Congress;  evaluating  the  extent, 
performance,  condition,  and  use  of  the 
Nation's  transportation  systems: 
analyzing  e.xisting  and  proposed 
Federal-aid  funding  methods  and  levels 
and  the  assignment  of  user  cost 
responsibility:  maintaining  a  critical 
information  base  on  fuel  availability, 
use,  and  revenues  generated:  and 
calculating  apportinnment  factors. 

(c)  The  polic  v  in  paragraph  (a)  of  this 
section  does  not  remove  the  FHWA's 
responsibility  and  authoritv  to 
determine  which  activities  are  eligible 
for  funding  Activities  proposed  to  be 
funded  with  FHWA  planning  and 
research  funds  by  the  STDs  and  their 
subrecipients  shall  be  documented  and 
submitted  for  FHWA  approval  and 
authorization  as  prescribed  in 
§§420.111  and  420.113. 

(The  information  collection 
requirements  in  paragraph  (b!  of 
§  420  105  have  been  approved  bv  the 
Office  of  Management  and  Budget 
(OMB)  under  control  numbers  2125- 
0028  and  2125-0032.1 

§420.107     What  is  the  minimum  required 
expenditure  of  State  planning  and  research 
funds  for  research  development  and 
technology  transfer? 

laj  ,>\n  STD  must  expend  no  less  than 
25  percent  of  its  annual  SPR  funds  on 
RD&T  activities  relating  to  highwav. 
public  transportation,  and  intermodal 
transportation  systems  in  accordance 
with  the  provisions  of  23  U  S  C  505fb). 
unless  a  STD  certifies,  and  the  FHWA 
accepts  the  STDs  certification,  that  total 
expenditures  by  the  STD  during  the 
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fiscal  vear  for  transportatinn  planning 
under  23  U.S.C.  i;U  and  135  will 
exceed  75  percent  of  the  amount 
apportioned  for  the  fiscal  year. 

(h)  Prior  to  submitting  a  request  for  an 
exception  to  the  25  percent  requirement, 
the  STD  must  ensure  that: 

(1)  The  additional  planning  activities 
are  essential,  and  there  are  no  other 
reasonable  options  available  for  funding 
these  planning  activities  (including  the 
use  of  NHS.  STP,  MG,  or  FTA  State 
planning  and  research  funds  (49  U.S.C. 
5313(b))  or  hv  deferment  of  lower 
priority  planning  activities): 

(2)  The  planning  activities  have  a 
higher  priority  than  RD&T  activities  in 
the  overall  needs  of  the  STD  for  a  given 
fiscal  vear;  and 

(3)  the  total  level  of  effort  by  the  STD 
in  RD&T  (using  both  Federal  and  State 
funds)  is  adequate. 

(c)  If  the  STD  chooses  to  pursue  an 
exception,  it  must  send  the  request, 
along  with  supporting  justification,  to 
the  FHWA  Division  Administrator  for 
action  bv  the  FHWA  Director  of 
Research.  Development,  and 
Technologv  The  Director's  decision 
will  be  based  upon  the  following 
considerations; 

( 1 )  Whether  the  .STD  has  a  process  for 
uientifvmg  RD&T  needs  and  for 
implementing  a  viable  RD&T  program. 

(2)  Whether  the  STD  is  contributing  to 
cooperative  RD&T  programs  or 
activities,  such  as  the  National 
Cooperative  Highway  Research  Program, 
the  Transportation  Research  Board,  and 
transportation  pooled  fund  studies. 

(3)  Whether  the  STD  is  using  SPR 
funds  for  technology  transfer  and  for 
transit  or  intermodal  research  and 
de\el(ipment  to  help  meet  the  25 
pi'r(  enl  minimum  requirement. 

l4)  Whether  the  STD  can  demonstrate 
that  it  will  meet  the  requirement  or 
substantiallv  increase  its  RD&T 
expenditures  over  a  multi-year  period,  if 
an  exception  is  granted  for  the  fiscal 
year 

(5)  Whether  Federal  funds  needed  for 
planning  exceed  the  75  percent  limit  for 
the  fis(  al  \.Mr  and  whether  any  unused 
planning  funds  are  available  from 
previous  fiscal  vears. 

(d)  If  the  FHWA  Director  of  Research, 
Development  and  Technology  approves 
the  STD's  request  for  an  exception,  the 
exception  is  valid  only  for  that  fiscal 
year's  funds  A  new  request  must  be 
submitted  and  approved  for  subsequent 
fiscal  year  funds 

§  420.1 09     What  are  the  requirements  for 
distribution  of  metropolitan  planning 
funds? 

(a)  The  STDs  shall  make  all  PL  funds 
authorized  by  23  IJ.S.r,.  104(0  available 


to  the  MPOs  in  accordance  with  a 
formula  developed  by  the  STD,  in 
consultation  with  the  MPOs,  and 
approved  by  the  FHWA  Division 
Administrator.  The  formula  may  allow 
for  a  portion  of  the  PL  funds  to  be  used 
bv  the  STD,  or  other  agency  agreed  to 
bv  the  STD  and  the  MPOs. "for  activities 
that  benefit  all  MPOs  in  the  State,  but 
STDs  shall  not  use  any  PL  funds  for 
grant  or  subgrant  administration.  The 
formula  may  also  provide  for  a  portion 
of  the  funds  to  be  made  available  for 
discretionary  grants  to  MPOs  to 
supplement  their  annual  amount 
received  under  the  distribution  formula. 

(b)  in  developing  the  formula  for 
distributing  PL  funds,  the  STD  shall 
consider  population,  status  of  planning, 
attainment  of  air  quality  standards, 
metropolitan  area  transportation  needs, 
and  other  factors  necessary  to  provide 
for  an  appropriate  distribution  of  funds 
to  carry  out  the  requirements  of  23 
U.S.C.  134  and  other  applicable 
requirements  of  Federal  law. 

(c)  The  STDs  shall  inform  the  MPOs 
and  the  FHWA  Division  Office  of  the 
amounts  allocated  to  each  MPO  as  soon 
as  possible  after  PL  funds  have  been 
apportioned  by  the  FHWA  to  the  STDs. 

(d)  If  the  STD,  in  a  State  receiving  the 
minimum  apportionment  of  PL  funds 
under  the  provisions  of  23  U.S.C. 
104(f)(2),  determines  that  the  share  of 
funds  to  be  allocated  to  any  MPO  results 
in  the  MPO  receiving  more  funds  than 
necessary  to  carry  out  the  provisions  of 
23  U.S.C !  134,  the  STD  may,  after 
considering  the  views  of  the  affected 
MPO(s)  and  with  the  approval  of  the 
FHWA  Division  Administrator,  use 
those  funds  for  transportation  planning 
outside  of  metropolitan  planning  areas. 

(e)  In  accordance  with  the  provisions 
of  23  U.S.C.  134(n),  any  PL  hinds  not 
needed  for  carrying  out  the  metropolitan 
planning  provisions  of  23  U.S.C.  134  in 
anv  State  mav  be  made  available  by  the 
MP0(3)  to  the  STD  for  hinding 
statewide  planning  activities  under  23 
U.S.C.  135,  subject  to  approval  by  the 
FHWA  Division  Administrator. 

(f)  Any  State  PL  fund  distribution 
formula  that  does  not  meet  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  shall  be  brought  into 
conformance  with  those  requirements 
before  distribution  on  any  new 
apportionment  of  PL  funds. 

§420.111     What  are  the  documentation 
requirements  for  use  of  FHWA  planning  and 
research  funds? 

(a)  Proposed  use  of  FHWA  planning 
and  research  funds  must  be  documented 
by  the  STDs  and  subrecipients  in  a  work 
program,  or  other  document  that 
describes  the  work  to  be  accomplished. 


that  is  acceptable  to  the  FHWA  Division 
Administrator.  Statewide,  metropolitan, 
other  transportation  planning  activities, 
and  transportation  RD&T  activities  may 
be  documented  in  separate  programs, 
paired  in  various  combinations,  or 
brought  together  as  a  single  work 
program.  The  expenditure  of  PL  funds 
for  transportation  planning  outside  of 
metropolitan  planning  areas  under 
^  420.109(d)  may  be  included  in  the 
work  program  for  statewide 
transportation  planning  activities  or  in  a 
separate  work  program  submitted  bv  the 
STD. 

(b)(1)  A  work  program(s)  for 
transportation  planning  activities  must 
include  a  description  of  work  to  be 
accomplished  and  cost  estimates  by 
activity  or  task.  In  addition,  each  work 
program  must  include  a  summary  that 
shows: 

(i)  Federal  share  by  type  of  fund: 

(ii)  Matching  rate  by  type  of  fund; 

(iii)  State  and/or  local  matching  share; 
and 

(iv)  Other  State  or  local  funds. 

(2)  Additional  information  on 
metropolitan  planning  area  work 
programs  is  contained  in  23  CFR  part 
450.  .Additional  information  on  RD&T 
work  program  content  and  format  is 
contained  in  subpart  B  of  this  part. 

(c)  In  areas  not  designated  as  TMAs, 
a  simplified  statement  of  work  that 
describes  who  will  perform  the  work 
and  the  work  that  will  be  accomplished 
using  Federal  funds  may  be  used  in  lieu 
of  a  work  program  If  a  simplified 
statement  of  work  is  used,  it  may  be 
submitted  separately  or  as  part  of  the 
Statewide  planning  work  program. 

(d)  The  .STDs  that  use  separate 
Federal-aid  projects  in  accordance  with 
§420.11 1(a)  must  submit  an  overall 
summary  that  identifies  the  amounts 
and  sources  of  FHWA  planning  and 
research  funds  available,  matching 
funds,  and  the  amounts  budgeted  for 
each  activity  (e.g..  statewide  planning. 
RD&T.  each  metropolitan  area, 
contributions  to  NCHRP  and 
transportation  pooled  fund  studies, 
etc.). 

(e)  The  STDs  and  MPOs  also  are 
encouraged  to  include  cost  estimates  for 
transportation  planning,  research, 
development,  and  technology  transfer 
related  activities  funded  with  other 
Federal  or  State  and/or  local  funds; 
particularly  for  producing  the  FHWA- 
required  data  specified  in  paragraph  (b) 
of  ^  420.105,  for  planning  for  other 
transportation  modes,  and  for  air  quality 
planning  activities  in  areas  designated 
as  non-attainment  for  transportation- 
related  pollutants  in  their  work 
programs.  The  MPOs  in  TMAs  must 
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include  such  information  in  their  work 
programs. 

(The  information  collection 
requirements  in  §§  420.11 1  have  been 
approved  by  the  0MB  and  assigned 
control  numbers  2125-0039  for  States 
and  2132-0529  for  MPOs.) 

§420.113    What  costs  are  eligible? 

(a)  Costs  will  be  eligible  for  FHWA 
participation  provided  that  the  costs: 

(1)  Are  for  work  performed  for 
activities  eligible  under  the  section  of 
title  23.  U.S.C..  applicable  to  the  class 
of  funds  used  for  the  activities: 

(2)  Are  verifiable  from  the  STD's  or 
the  subrecipients  records: 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  objectives  and  meet  the  other 
criteria  for  allowable  costs  in  the 
applicable  cost  principles  cited  in  49 
CFR  18.22: 

(4)  Are  included  in  the  approved 
budget,  or  amendment  thereto:  and 

(5)  Were  not  incurred  prior  to  FHWA 
authorization. 

(b)  Indirect  costs  of  STDs  and  their 
subrecipients  are  allowable  if  supported 
by  a  cost  allocation  plan  and  indirect 
cost  proposal  prepared,  submitted  (if 
required),  and  approved  by  the 
cognizant  or  oversight  agency  in 
accordance  with  the  OMB  requirements 
applicable  to  the  STD  or  subrecipient 
specified  in  49  CFR  18.22(b). 

§420  115    What  are  the  FHWA  approval 
and  authorization  requirements? 

iai  Thf^  STD  and  its  subrecipients 
must  obtain  approval  and  authorization 
to  proceed  prior  to  beginning  work  on 
activities  to  be  undertaken  with  FHW.A 
planning  and  research  funds.  Such 
approvals  and  authorizations  should  be 
based  on  final  work  programs  or  other 
documents  that  describe  the  work  to  be 
performed.  The  STD  and  its 
subrecipients  also  must  obtain  prior 
approval  for  budget  and  programmatic 
changes  as  specified  in  49  CFR  18.30  or 
49  CFR  19.25  and  for  those  items  of 
allowable  costs  which  require  approval 
in  accordance  with  the  cost  principles 
specified  in  49  CFR  18.22(b)  applicable 
to  the  entity  expending  the  funds, 

(b)  Authorization  to  proceed  with  the 
FHWA  funded  work  in  whole  or  in  part 
is  a  contractual  obligation  of  the  Federal 
Government  pursuant  to  23  U.S.C,  106 
and  requires  that  appropriate  funds  be 
available  for  the  full  Federal  share  of  the 
cost  of  work  authorized.  Those  STDs 
that  do  not  have  sufficient  FHWA 
planning  and  research  funds  or 
obligation  authority  available  to  obligate 
the  full  Federal  share  of  a  work  program 
or  project  may  utilize  the  advance 
construction  provisions  of  23  U.S.C. 


115(a)  in  accordance  with  the 
requirements  of  23  CFR  Part  630, 
subpart  G.  The  STDs  that  do  not  meet 
the  advance  construction  provisions,  or 
do  not  wish  to  utilize  them,  may  request 
authorization  to  proceed  with  that 
portion  of  the  work  for  which  FHWA 
planning  and  research  funds  are 
available.  In  the  latter  case, 
authorization  to  proceed  may  be  given 
for  either  selected  work  activities  or  for 
a  portion  of  the  program  period,  but 
such  authorization  does  not  constitute  a 
commitment  by  the  FHWA  to  fund  the 
remaining  portion  of  the  work  if 
additional  funds  do  become  available. 

(c)  A  project  agreement  must  be 
executed  by  the  STD  and  the  FHWA 
Division  Office  for  each  statewide 
transportation  planning,  metropolitan 
planning  area,  or  RD&T  work  program, 
individual  activity  or  studv.  or  any 
combination  administered  as  a  single 
Federal-aid  project.  The  project 
agreement  may  be  executed  concurrent 
with  or  after  authorization  has  been 
given  by  the  FHWA  Division 
Administrator  to  proceed  with  the  work 
in  whole  or  in  part.  In  the  event  that  the 
project  agreement  is  executed  for  onlv 
part  of  the  work,  the  project  agreement 
must  be  amended  when  authorization  is 
given  to  proceed  with  additional  work. 
(The  information  collection 
requirements  in  §§  420.115(c)  have  been 
approved  by  the  OMB  and  assigned 
control  numbers  2125-0529.) 

§420.117     What  are  the  program 
monitoring  and  reporting  requirements? 

la)  In  dcLordance  with  49  CFR  18.40. 
the  STD  shall  monitor  all  activities 
performed  by  its  staff  or  bv 
subrecipients  with  FHWA  planning  and 
research  funds  to  assure  that  the  work 
is  being  managed  and  performed 
satisfactorily  and  that  time  schedules 
are  being  met. 

(b)(1)  The  STD  must  submit 
performance  and  expenditure  reports, 
including  a  report  from  each 
subrecipient,  that  contain  as  a 
minimum: 

(i)  Comparison  of  actual  performance 
with  established  goals; 

(ii)  Progress  in  meeting  schedules: 

(iii)  Status  of  expenditures  in  a  format 
compatible  with  the  work  program, 
including  a  comparison  of  budgeted 
(approved)  amounts  and  actual  costs 
incurred: 

(iv)  Cost  overruns  or  underruns; 

(v)  Approved  work  program  revisions; 
and 

(vi)  Other  pertinent  supporting  data. 

(2)  Additional  information  on 
lepuiling  requireiiieiii^  for  individual 
RD&T  studies  is  contained  in  subpeul  B 
of  this  part. 


(c)  Reports  required  by  paragraph  (b) 
of  this  section  shall  be  annual  unless 
more  frequent  reporting  is  determined 
to  be  necessary  by  the  FHW.A  Division 
Administrator,  The  FHWA  may  not 
require  more  frequent  than  quarterly 
reporting  unless  the  criteria  in  49  CFR 
18.12  or  49  CFR  19.14  are  met.  Reports 
are  due  90  days  after  the  end  of  the 
reporting  period  for  annual  and  final 
reports  and  no  later  than  30  davs  after 
the  end  of  the  reporting  period  for  other 
reports. 

(d)  Events  that  have  significant  impact 
on  the  work  must  be  reported  as  soon 

as  they  become  known.  The  tvpes  of 
events  or  conditions  that  require 
reporting  include:  problems,  delays,  or 
adverse  conditions  that  will  materially 
affect  the  ability  to  attain  program 
objectives.  This  disclosure  must  be 
accompanied  by  a  statement  of  the 
action  taken,  or  contemplated,  and  any 
Federal  assistance  needed  to  resolve  the 
situation. 

(e)  Suitable  reports  that  document  the 
results  of  activities  performed  with 
FHWA  planning  and  research  funds 
must  be  prepared  by  the  STD  or 
subrecipient  and  submitted  for  approval 
by  the  FHWA  Division  Administrator 
prior  to  publication.  The  FHWA 
Division  Administrator  mav  waive  this 
requirement  for  prior  approval.  The 
FHWA's  approval  of  reports  constitutes 
acceptance  of  such  reports  as  evidence 
of  work  performed  but  does  not  imply 
endorsement  of  a  report's  findings  or 
recommendations.  Reports  prepared  for 
FHWA-funded  work  must  include 
appropriate  credit  references  and 
disclaimer  statements. 

(The  information  collection 
requirements  in  §§420.117  have  been 
approved  by  the  OMB  and  assigned 
control  numbers  2125-0039  for  States 
and  2132-0529  for  MPOs.) 

§420.119    What  are  the  fiscal 
requirements? 

UJ  The  maximum  rate  of  Federal 
participation  for  FHWA  planning  and 
research  funds  shall  be  as  prescribed  in 
title  23.  U.S.C.  for  the  specific  class  of 
hinds  used  (i.e..  SPR,  PL.  NHS,  STP,  or 
MG)  except  is  specified  in  paragraph  (d) 
of  this  section.  The  provisions  of  49  CFR 
18.24  or  49  CFR  19.23  are  applicable  to 
any  necessar\  matching  of  FHWA 
planning  and  research  funds. 

(b)  The  value  of  third  party  in-kind 
contributions  may  be  accepted  as  the 
match  for  FHWA  planning  and  research 
funds,  in  accordance  with  the 
provisions  of  49  CFR  1 8.24(a)(2)  or  49 
CFR  19  23(a)  and  may  be  on  either  a 
total  planning  work  program  basis  or  for 
specific  line  items  or  projects.  The  use 
of  third  party  in-kind  contributions 
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must  be  identified  in  the  original  work 
program/scope  of  work  and  the  grant/ 
subgrant  agreement,  or  amendments 
thereto.  The  use  of  third-party  in-kind 
contributions  must  be  approved  in 
advance  by  the  FHVVA  Division 
Administrator  and  may  not  be  made 
retroactive  prior  to  approval  of  the  work 
program/scope  of  work  or  an 
amendment  thereto.  The  STD  or 
suhrecipient  is  responsible  for  ensuring 
that  the  following  additional  criteria  are 
met: 

(1)  The  third  party  performing  the 
work  agrees  to  allow  the  value  of  the 
work  to  be  used  as  the  match; 

(2)  The  cost  of  the  third  party  work  is 
not  paid  for  by  other  Federal  funds  or 
used  as  a  match  for  other  federally 
funded  grants/subgrants: 

(3)  The  work  performed  by  the  third 
party  is  an  eligible  transportation 
planning  or  RD&T  related  activity  that 
benefits  the  federally  funded  work: 

(4)  The  third  party  costs  (i.e.,  salaries, 
fringe  benefits,  etc.)  are  allowable  under 
the  applicable  Office  of  Management 
and  Budget  ((JMB)  cost  principles  (i.e., 
0MB  Circular  .A-Zl.  A-87.  or  A-122).> 

(5)  The  third  party  work  is  performed 
(luring  the  period  to  which  the  matching 
requirement  applies; 

(6)  The  third  party  in-kind 
contributions  are  verifiable  from  the 
records  of  the  STD  or  suhrecipient  and 
these  records  show  how  the  value 
placed  on  third  party  in-kind 
contributions  was  derived;  and 

(7)  If  the  total  amount  of  third  party 
expenditures  at  the  end  of  the  program 
period  is  not  sufficient  to  match  the 
total  expenditure  of  Federal  funds  by 
the  a  recipient/subrecipient,  the 
recipient/ suhrecipient  will  need  to 
make  up  anv  shortfall  with  its  own 
funds 

(c)  In  accordance  with  the  provisions 
of  23  U.S.C.  120(j),  toll  revenues  that  are 
generated  and  used  by  public,  quasi- 
public,  and  private  agencies  to  build, 
improve,  or  maintain  highways,  bridges, 
or  tunnels  that  serve  the  public  purpose 
of  interstate  commerce  may  be  used  as 

a  credit  for  the  non-Federal  share  of  an 
FHWA  planning  and  research  funded 
project. 

(d)  In  accordance  with  23  U.S,C.    • 
505(c)  or  2:3  U.S.C.  104(f)(.3),  the 
requirement  for  matching  SPR  or  PL 
funds  may  be  waived  if  the  FHWA 
determines  the  interests  of  the  Federal- 
aid  highway  program  would  be  best 
served.  Waiver  of  the  matching 
requirement  is  intended  to  encourage 
STDs  and/ or  MPOs  to  pool  SPR  and/or 


'  OMB  Circulars  are  available  on  the  Internet  at 
htip  //  \^MM■  wbitehouse.gov/otnb/ciKulars/ 
index  html 


PL  funds  to  address  national  or  regional 
high  priority  planning  or  RD&T 
problems  that  would  benefit  multiple 
States  and/or  MPOs.  Requests  for  waiver 
of  matching  requirements  must  be 
submitted  to  the  FHWA  headquarters 
office  for  approval  by  the  Program 
Manager  for  Planning  and  Environment 
(for  planning  activities)  or  the  Director 
of  Research,  Development,  and 
Technology  (for  RD&T  activities).  The 
matching  requirement  may  not  be 
waived  for  NHS,  STP,  or  MG  funds. 

(e)  NHS,  STP.  or  MG  funds  used  for 
eligible  planning  and  RD&T  purposes 
must  be  identified  separately  from  SPR 
or  PL  funds  in  the  work  program(s)  and 
must  be  administered  and  accounted  for 
separately  for  fiscal  purposes.  In 
accordance  with  the  statewide  and 
metropolitan  planning  process 
requirements  for  fiscally  constrained 
transportation  improvement  program 
(TlPs)  planning  or  RD&T  activities 
hinded  with  NHS,  STP.  or  MG  funds 
must  be  included  in  the  Statewide  and/ 
or  metropolitan  TIP(s)  unless  the  STD 
and  MPQ  (for  a  metropolitan  area)  agree 
that  they  may  be  excluded  from  the  TIP. 

(f)  Payment  shall  be  made  in 
accordance  with  the  provisions  of  49 
CFR  18.21  or  49  CFR  19.22. 

§420.121     What  other  requirements  apply 
to  the  administration  of  planning  and 
research  funds? 

(a)  Audits.  Audits  of  the  STDs  and 
their  subrecipients  shall  be  performed 
in  accordance  with  OMB  Circular  A- 
133,  Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations.-  Audits  of  for-profit 
contractors  are  to  be  performed  in 
accordance  with  STD  or  suhrecipient 
contract  administration  procedures. 

(b)  Copyrights.  The  STDs  and  their 
subrecipients  may  copyright  any  books, 
publications,  or  other  copyrightable 
materials  developed  in  the  course  of  the 
FHWA  planning  and  research  funded 
project.  The  FHWA  reserves  a  royalty- 
free,  nonexclusive  and  irrevocable  right 
to  reproduce,  publish,  or  otherwise  use. 
and  to  authorize  others  to  use,  the  work 
for  Government  purposes. 

(c)  Disadvantaged  business 
enterprises.  The  STDs  must  administer 
the  transportation  planning  and  RD&T 
program(s)  consistent  with  their  overall 
efforts  to  implement  section  1001(b)  of 
the  Transportation  Equity  Act  for  the 
21st  Century  (Pub.  L.  105-178)  and  49 
CFR  part  26  regarding  disadvantaged 
business  enterprises. 

(d)  Drug  free  workplace.  In 
accordance  with  the  provisions  of  49 
CFR  part  29,  subpart  F,  STDs  must 
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certifv'  to  the  FHWA  that  they  will 
provide  a  drug  free  workplace.  This 
requirement  may  be  satisfied  through 
the  annual  certification  for  the  Federal- 
aid  highway  program. 

(e)  Equipment.  Acquisition,  use,  and 
disposition  of  equipment  purchased 
with  FHWA  planning  and  research 
funds  by  the  STDs  must  be  in 
accordance  with  49  CFR  18.32(b).  Local 
government  subrecipients  of  STDs  must 
follow  the  procedures  specified  by  the 
STD.  Universities,  hospitals,  and  other 
non-profit  organizations  must  follow  the 
procedures  in  49  CFR  19.34. 

(f)  Financial  management  systems. 
The  financial  management  systems  of 
the  STDs  and  their  local  government 
subrecipients  must  be  in  accordance 
with  the  provisions  of  49  CFR  18.20(a). 
The  financial  management  systems  of 
universities,  hospitals,  and  other  non- 
profit organizations  must  be  in 
accordance  with  49  CFR  19,21. 

(g)  Lobbying.  The  provisions  of  49 
CFR  part  20  regarding  restrictions  on 
influencing  certain  Federal  activities  are 
applicable  to  all  tiers  of  recipients  of 
FHWA  planning  and  research  funds. 

(h)  Nondiscrimination.  The 
nondiscrimination  provisions  of  23  CFR 
parts  200  and  230  and  49  CFR  part  21 , 
with  respect  to  Title  \T  of  the  Civil 
Rights  Act  of  1964  and  the  Civil  Rights 
Restoration  Act  of  1987.  apply  to  all 
programs  and  activities  of  recipients, 
subrecipients.  and  contractors  receiving 
FHWA  planning  and  research  funds 
whether  or  not  those  programs  or 
activities  are  federallv  funded. 

(i)  Patents.  The  STDs  and  their 
subrecipients  are  subject  to  the 
provisions  of  37  CFR  part  401  governing 
patents  and  inventions  and  must 
include,  the  standard  patent  rights 
clause  at  37  CFR  401.14,  except  for 
§  401.14(g),  in  all  subgrants  or  contracts. 
In  addition,  STDs  and  their 
subrecipients  must  include  the 
following  clause,  suitably  modified  to 
identif\-  the  parties,  in  all  subgrants  or 
contracts,  regardless  of  tier,  for 
experimental,  developmental  or 
research  work;  "The  subgrant ee  or 
contractor  will  retain  all  rights  provided 
for  the  State  in  this  clause,  and  the  State 
will  not,  as  part  of  the  consideration  for 
awarding  the  subgrant  or  contract, 
obtain  rights  in  the  subgrantee's  or 
contractor's  subject  inventions." 

(j)  Procurement.  Procedures  for  the 
procurement  of  property  and  services 
with  FHWA  planning  and  research 
funds  by  the  STDs  must  be  in 
accordance  with  49  CFR  18.36(a)  and  (i) 
and.  if  applicable.  18.36(t).  Local 
government  subrecipients  of  STDs  must 
follow  the  procedures  specified  by  the 
STD,  Universities,  hospitals,  and  other 
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non-profit  organizations  must  follow  the 
procedures  in  49  CFR  19.40  to  19.48. 
The  STDs  and  their  subrecipients  must 
not  use  FHWA  funds  for  procurements 
from  persons  (as  defined  in  49  CFR 
29.105)  who  have  been  debarred  or 
suspended  in  accordance  with  the 
provisions  of  49  CFR  part  29,  subparts 
A  through  E. 

(k)  Program  income.  Program  income, 
as  defined  in  49  CFR  18.25(b)  or  49  CFR 
19.24.  mu.st  be  shown  and  deducted 
from  total  expenditures  to  determine  the 
Federal  share  to  be  reimbursed,  unless 
the  FHWA  Division  Administrator  has 
given  prior  approval  to  use  the  program 
income  to  perform  additional  eligible 
work  or  as  the  non-Federal  match. 

(I)  Record  retention.  Recordkeeping 
and  retention  requirements  must  be  in 
accordance  with  49  CFR  18.42  or  49 
CFR  19.53. 

(m)  Subgrants  to  local  governments. 
The  STDs  and  subrecipients  are 
responsible  for  administering  FHWA 
planning  and  research  funds  passed 
through  to  MPOs  and  local 
governments,  for  ensuring  that  such 
funds  are  expended  for  eligible 
activities,  and  for  ensuring  that  the 
funds  are  administered  in  accordance 
with  this  part,  49  CFR  part  18,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  to  State  and  Local 
Governments,  and  applicable  OMB  cost 
principles.  The  STDs  shall  follow  State 
laws  and  procedures  when  awarding 
and  administering  subgrants  to  MPOs 
and  local  governments  and  must  ensure 
that  the  requirements  of  49  CFR  18.37(a) 
have  been  satisfied. 

(n)  Subgrants  to  universities, 
hospitals,  and  other  non-profit 
organizations.  The  STDs  and 
subrecipients  are  responsible  for 
ensuring  that  FHWA  planning  and 
research  funds  passed  through  to 
universities,  hospitals,  and  other  non- 
profit organizations  are  expended  for 
eligible  activities  and  for  ensuring  that 
the  funds  are  administered  in 
accordance  with  this  part,  49  CFR  part 
19,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
Profit  Organizations,  and  applicable 
OMB  cost  principles 

(o)  Suspension  and  debarment.  (1) 
The  STDs  and  their  subrecipients  shall 
not  award  grants  or  cooperative 
agreements  to  entities  who  are  debarred 
or  suspended,  or  otherwise  excluded 
fi-om  or  ineligible  for  participation  in 
Federal  assistance  programs  under 
Executive  Order  12549;  and 

(2)  The  STDs  and  their  subrecipients 
shall  comply  with  the  provisions  of  49 
CFR  part  29.  subparts  A  through  E.  for 


procurements  from  persons  (as  defined 
in  49  CFR  29. 105)  who  have  been 
debarred  or  suspended. 

(p)  Supplies.  Acquisition  and 
disposition  of  supplies  acquired  by  the 
STDs  and  their  subrecipients  with 
FHWA  planning  and  research  funds 
must  be  in  accordance  with  49  CFR 
18.33  or  49  CFR  19.35. 

Subpart  B — Research,  Development 
and  Technology  Transfer  Program 
Management 

§  420.201     What  is  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
prescribe  requirements  for  research, 
development,  and  technology-  transfer 
(RD&T)  activities,  programs,  and  studies 
undertaken  by  State  transportation 
departments  (STDs)  and  their 
subrecipients  with  FHWA  planning  and 
research  funds. 

§  420.203    How  does  the  FHWA  define  the 
terms  used  in  this  subpart? 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  subpart  A  of  this  part,  are 
applicable  to  this  subpart.  As  used  in 
this  subpart: 

Applied  research  means  the  study  of 
phenomena  to  gain  knowledge  or 
understanding  necessarv  for 
determining  the  means  by  which  a 
recognized  need  may  be  met;  the 
primary  purpose  of  this  kind  of  research 
is  to  answer  a  question  or  solve  a 
problem. 

Basic  research  means  the  study  of 
phenomena,  and  of  obser\able  facts, 
without  specific  applications  towards 
processes  or  products  in  mind:  the 
primary  purpose  of  this  kind  of  research 
is  to  increase  knowledge. 

Development  means  the  systematic 
use  of  the  knowledge  or  understanding 
gained  from  research,  directed  toward 
the  production  of  useful  materials, 
devices,  systems  or  methods,  including 
design  and  development  of  prototypes 
and  processes. 

Final  report  means  a  report 
documenting  a  completed  RD&T  study 
or  activity 

Intermodal  RDS-T  means  research, 
development,  and  technology  transfer 
activities  involving  more  than  one  mode 
of  transportation,  including  transfer 
facilities  between  modes. 

Peer  exchange  means  a  periodic 
review  of  an  STDs  RD&T  program,  or 
portion  thereof,  by  representatives  of 
other  STD's,  for  the  purpose  of  exchange 
of  inforftation  or  best  practices.  The 
STD  may  also  invite  the  participation  of 
the  FHWA,  and  other  Federal.  State, 
regional  or  local  transportation  agencies, 


the  Transportation  Research  Board, 
academic  institutions,  foundations  or 
private  firms  that  support  transportation 
research,  development  or  technology- 
transfer  activities. 

RD&T  activity  means  a  basic  or 
applied  research  project  or  studv, 
development  or  technology  transfer 
activity-. 

Research  means  a  systematic  study 
directed  toward  fuller  scientific 
knowledge  or  understanding  of  the 
subject  studied.  Research  can  be  basic  or 
applied 

Technology  transfer  means  those 
activities  that  lead  to  the  adoption  of  a 
new  technique  or  product  by  users  and 
involves  dissemination,  demonstration, 
training,  and  other  activities  that  lead  to 
eventual  innovation. 

Transportation  Research  Information 
Ser\'ices  ITRISj  means  the  database 
produced  and  maintained  bv  the 
Transportation  Research  Board  and 
available  online  through  the  National 
Traji.sportation  Libran-  TRIS  includes 
bibliographic  records  and  abstracts  of 
on-going  and  completed  RD&T 
activities.  TTUS  Online  also  includes 
links  to  the  full  text  of  public-domain 
documents 

§420.205     What  is  the  FHWA  s  policy  for 
research,  development,  and  technology 
transfer  funding? 

(a)  It  IS  the  FHWA's  policy  to 
administer  the  RD&T  program  activities 
utilizing  FHWA  planning  and  research 
funds  consistent  with  the  poiicv 
specified  in  §420.105  and  the  following 
general  principles  in  paragraphs  (b) 
through  [g]  of  this  section. 

(b)  The  STDs  must  provide 
information  necessarv  for  peer 
exchanges 

(c)  The  STDs  are  encouraged  to 
develop,  establish,  and  implement  an 
RD&T  program,  funded  with  Federal 
and  STD  resources  that  anticipates  and 
addresses  transportation  concerns 
before  they  become  critical  problems. 
Further,  the  STDs  are  encouraged  to 
include  in  this  program  development 
and  technology  transfer  programs  to 
share  the  results  of  their  own  research 
efforts  and  promote  the  use  of  new 
technology 

(d)  To  promote  effective  use  of 
available  resources,  the  STDs  are 
encouraged  to  cooperate  with  other 
STDs,  the  FHWA.  and  other  appropriate 
agencies  to  achieve  RD&T  objectives 
established  at  the  national  level  and  to 
develop  a  technology  transfer  program 
to  promote  and  use  those  results  This 
includes  contributing  to  cooperative 
RD&T  programs  such  as  the  .NCHRP.  the 
TRB,  and  transportation  pooled  fund 
studies  as  a  means  of  addressing 
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national  and  n'gional  issues  and  as  a 
means  of  leveraging  funds. 

(e)  The  STDs  will  be  allowed  the 
authoritv  and  flexibility  to  manage  and 
direct  their  RD&T  activities  as  presented 
\n  their  work  programs,  and  to  initiate 
RD&T  ac:tivitios  supported  by  FHWA 
planning  and  research  funds,  subject  to 
the  limitation  of  Federal  funds  and  to 
compliance  with  program  conditions  set 
forth  in  subpart  A  of  this  part  and 
i?420.207. 

(tl  The  STDs  will  have  primary 
responsibility  for  managing  RD&T 
activities  supported  with  FHWA 
planning  and  research  funds  carried  out 
in  other  State  agencies  and 
organizations  and  for  ensuring  that  such 
funds  art?  expended  for  purposes 
consistent  with  this  subpart. 

(g)  Each  STD  must  develop,  establish, 
and  implement  a  management  process 
that  ensures  effective  us^'  of  available 
FHWA  planning  and  research  funds  for 
RD&T  activities  on  a  statewide  basis. 
Each  STD  is  permitted  to  tailor  its 
management  process  to  meet  State  or 
local  needs;  however,  the  process  must 
comply  with  the  minimum 
requirements  and  conditions  of  this 
subpart. 

(h)  The  STDs  are  encouraged  to  make 
effective  use  of  the  FHWA  Division. 
Resource  Center,  and  Headquarters 
office  expertise  in  developing  and 
carrying  out  their  RD&T  activities. 
Participation  of  th<'  FHWA  on  advison.^ 
panels  and  in  program  exchange 
meetings  is  encouraged. 

§  420.207    What  are  the  requirements  for 
resaarch,  development,  and  technology 
transfer  work  programs? 

(a)  The  STD's  RD&T  work  program 
must,  as  a  minimum.  c:onsist  of  a 
description  of  RD&T  activities  to  be 
accomplished  during  the  program 
period,  estimated  costs  for  each  eligible 
activity,  and  a  description  of  any 
cooperative  activities  including  the 
STDs  participation  in  any 
transportation  pooled  fund  studies  and 
the  NCHRP,  The  STD"s  work  program 
should  include  a  list  of  the  major  items 
with  a  cost  estimate  for  each  item.  The 
work  program  should  also  include  any 
study  funded  under  a  previous  work 
program  until  a  final  report  has  been 
completed  for  the  study. 

(b)  The  STD's  RD&T  work  program 
must  include  financial  summaries 
showing  the  funding  levels  and  share 
(Federal,  Slate,  and  other  sources)  for 
RD&T  activities  for  the  program  year. 
STDs  are  encouraged  to  include  any 
activity  funded  100  percent  with  State 
or  other  funds  for  information  purposes. 


(c)  Approval  and  authorization 
procedures  in  §420.115  are  applicable 
to  the  STD's  RD&T  work  program. 

§  420.209    What  are  the  conditions  for 
approval? 

(a)  As  a  condition  for  approval  of 
FHWA  planning  and  research  funds  for 
RD&T  activities,  a  STD  must  develop, 
establish,  and  implement  a  management 
process  that  identifies  and  results  in 
implementation  of  RD&T  activities 
expected  to  address  high  priority 
transportation  issues.  The  management 
process  must  include; 

(1)  An  interactive  process  for 
identification  and  prioritization  of 
RD&T  activities  for  inclusion  in  an 
RD&T  work  program; 

(2)  Use  of  all  FHWA  planning  and 
research  funds  set  aside  for  RD&T 
activities,  either  internally  or  for 
participation  in  transportation  pooled 
fund  studies  or  other  cooperative  RD&T 
programs,  to  the  maximum  extent 
possible: 

(3)  Procedures  for  tracking  program 
activities,  schedules,  accomplishments, 
and  fiscal  commitments; 

(4)  Support  and  use  of  the  TRIS 
database  for  program  development, 
reporting  of  active  RD&T  activities,  and 
input  of  the  final  report  information; 

(5)  Procedures  to  determine  the 
effectiveness  of  the  STD's  management 
process  in  implementing  the  RD&T 
program,  to  determine  the  utilization  of 
the  STD's  RD&T  outputs,  and  to 
facilitate  peer  exchanges  of  its  RD&T 
Program  on  a  periodic  basis; 

(6)  F*rocedures  for  documenting  RD&T 
activities  through  the  preparation  of 
final  reports.  As  a  minimum,  the 
documentation  must  include  the  data 
collected,  analyses  performed, 
conclusions,  and  recommendations.  The 
STD  must  actively  implement 
appropriate  research  findings  and 
should  document  benefits;  and 

(7)  Participation  in  peer  exchanges  of 
its  RD&T  management  process  and  of 
other  STDs'  programs  on  a  periodic 
basis.  To  assist  peer  exchange  teams  in 
conducting  an  effective  exchange,  the 
STD  must  provide  to  them  the 
information  and  documentation 
required  to  be  collected  and  maintained 
under  this  subpart.  Travel  and  other 
costs  associated  with  the  STD's  peer 
exchange  may  be  identified  as  a  line 
item  in  the  STD's  work  program  and 
will  be  eligible  for  100  percent  Federal 
funding.  The  peer  exchange  team  must 
prepare  a  written  report  of  the  exchange, 

(b)  Documentation  that  describes  the 
STD's  management  process  and  the 
procedures  for  selecting  and 
implementing  RD&T  activities  must  be 
developed  by  the  STD  and  submitted  to 


the  FHWA  Division  office  for  approval. 
Significant  changes  in  the  management 
process  also  must  be  submitted  lay  the 
STD  to  the  FHWA  for  approval.  The 
STD  must  make  the  documentation 
available,  as  necessary,  to  facilitate  peer 
exchanges. 

(c)  The  STD  must  include  a 
certification  that  it  is  in  full  compliance 
with  the  requirements  of  this  subpart  in 
each  RD&T  work  program.  If  the  STD  is 
unable  to  certify  full  compliance,  the 
FHWA  Division  Administrator  may 
grant  conditional  approval  of  the  vSTD's 
work  program.  A  conditional  approval 
must  cite  those  areas  of  the  STD's 
management  process  that  are  deficient 
and  require  that  the  deficiencies  be 
corrected  within  6  months  of 
conditional  approval.  The  certification 
must  consist  of  a  statement  signed  by 
the  Administrator,  or  an  official 
designated  by  the  Administrator,  of  the 
STD  certifying  as  follows;  I  (name  of 
certif\'ing  official),  (position  title),  of  the 

State  (Commonwealth)  of ,  do 

hereby  certifv'  that  the  State 
(CommonweaWi)  is  in  compliance  with 
all  requirements  of  23  U.S.C.  505  and  its 
implementing  regulations  with  respect 
to  the  research,  development,  and 
technology  transfer  program,  and 
contemplate  no  changes  in  statutes, 
regulations,  or  administrative 
procedures  which  would  affect  such 
compliance. 

(d)  The  FHWA  Division 
Administrator  shall  periodically  review 
the  STD's  management  process  to 
determine  if  the  State  is  in  compliance 
with  the  requirements  of  this  subpart.  If 
the  Division  Administrator  determines 
that  a  STD  is  not  complying  with  the 
requirements  of  this  subpart,  or  is  not 
performing  in  accordance  with  its  RD&T 
management  process,  the  FHWA 
Division  Administrator  shall  issue  a 
written  notice  of  proposed 
determination  of  noncompliance  to  the 
STD.  The  notice  will  set  forth  the 
reasons  for  the  proposed  determination 
and  inform  the  STD  that  it  may  reply  in 
writing  within  30  calendar  days  from 
the  date  of  the  notice.  The  STD's  reply 
should  address  the  deficiencies  cited  in 
the  notice  and  provide  documentation 
as  necessary.  If  the  STD  and  the 
Division  Administrator  cannot  resolve 
the  differences  set  forth  in  the 
determination  of  nonconformity,  the 
STD  may  appeal  to  the  Federal  Highway 
Administrator  whose  action  shall 
constitute  the  final  decision  of  the 
FHWA.  An  adverse  decision  shall  result 
in  immediate  withdrawal  of  approval  of 
FHWA  planning  and  research  funds  for 
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the  STD's  RD&T  activities  until  the  STD 
is  in  full  compliance. 
jFRDor.  01-29370  Filed  11-26-01;  8:45  am] 
BILUrra  CODE  4910-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

[SPATS  No.  IL-101-FOR] 

Illinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 


summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Illinois  regulatory 
program  (Illinois  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  The  Illinois  Department  of  Natural 
Resources,  Office  of  Mines  and  Minerals 
(Illinois  or  Department)  proposes 
revisions  to  and  additions  of  regulations 
concerning  regulator)'  coordination  with 
requirements  under  other  laws,  permit 
processing  requirements,  permit  fees, 
right  of  entr>'.  performance  bonds, 
revegetation  timing,  standards  for 
measuring  revegetation  success  of 
herbaceous  wildlife,  affected  acreage, 
use  of  explosives,  high  capability  lands, 
suspension  or  revocation  of  permits, 
and  public  and  administrative  hearings. 
Illinois  also  proposes  to  correct  or 
remove  outdated  references  in  several 
regulations.  Illinois  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations,  to 
clarify  ambiguities,  and  to  improve 
operational  efficiencv. 

This  document  gives  the  times  and 
locations  that  the  Illinois  program  and 
the  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendmerH.  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  e.s.t..  December  27, 
2001.  If  requested,  we  will  hold  a  public 
hearing  on  the  amendment  on  December 
24.  2001   We  will  accept  requests  to 
speak  at  the  hearing  until  4  p.m..  e.s.t. 
on  December  12.  2001. 

ADDRESSES:  "Vou  should  mail  or  hand 
deliver  written  comments  and  requests 


to  speak  at  the  hearing  to  Andrew  R. 
Gilmore.  Director.  Indianapolis  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the  Illinois 
program,  the  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSMs 
Indianapolis  Field  Office. 
Andrew  R.  Gilmore.  Director, 
Indianapohs  Field  Office.  Office  of 
Surface  Mining.  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street.  Room  301. 
Indianapolis.  IN  46204.  Telephone: 
(317)  226-6700. 
Illinois  Department  of  Natural 
Resources.  Office  of  Mines  and 
Minerals.  Land  Reclamation  Division, 
300  W  Jefferson  Street.  Suite  300. 
Springfield.  IL  62701.  Telephone 
(217)  782^970. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R,  Gilmore  Director. 
Indianapolis  Field  Office.  Telephone; 
(317)  226-6700.  Internet: 
IFOMAIL@osmre  gov 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things.  '*   *   *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act  *    *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  bv  the  Secretar\- 
pursuant  to  this  Act   '  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Illinois 
program  on  June  1,  1982.  You  can  find 
background  information  on  the  Illinois 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
June  1,  1982.  Federal  Register  (47  FR 
23883).  You  can  find  later  actions 
concerning  the  Illinois  program  at  30 
CFR  913.15,  913.16,  and  913.17 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  October  15.  2001 
(Administrative  Record  No  IL-5073). 
Illinois  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b).  Illinois 


sent  the  amendment  at  its  own 
initiative.  Illinois  proposes  to  amend  its 
surface  coal  mining  and  reclamation 
regulations  at  Title  62  of  the  Illinois 
Administrative  Code  (lAC).  Below  is  a 
summary  of  the  changes  proposed  by 
Illinois.  The  full  text  of  the  program 
amendment  is  available  for  vour 
inspection  at  the  locations  listed  above 
under  ADDRESSES. 

A  Miscellaneous  Revisions 

1.  Illinois  proposes  to  delete 
references  to  the  "interagency 
committee"  from  62  lAC  1700. 11(b). 

1773.12.  1780.21(n(3)(D)(v). 
1784.14(e)(3)(C)(v).  and  1785.23(d)(4). 
Illinois  is  removing  these  references 
because  the  interagency  committee  was 
abolished  bv  Illinois  Public  Act  90-0490 
in  1997. 

2.  Illinois  is  removing  its  current 
office  address  from  and  adding  a 
reference  to  the  'Department's 
Springfield  office"  in  62  lAC  1700.12(a). 
1780.21(a).  1784.14(a),  1816.116(a)(2)(C) 
and  (5)(A).  1817.116(a)(2)(C)  and  (5)(A). 
and  1846.17(b)(1).  Illinois  is  proposing 
these  revisions  so  the  regulations  will 
not  have  to  be  corrected  because  of 
future  address  changes. 

3.  Illinois  is  correcting  citation 
references  and  simplif>ing  its  use  of 
numbers  in  62  LAC  1700.11.  1700.12, 

1773.13.  1777.17,  1780.21.  1785.23, 

1825.14.  1843.13,  and  1846  17. 

B  62IAC1 773. 1 2    Regulatory 
Coordination  With  Requirements  Under 
Other  Laws 

Illinois  proposes  to  remove  the 
language  from  62  lAC  1773.12  that 
required  the  interagency  Committee  on 
Surface  Mining  Control  to  review  permit 
applications  and  provide  comments  and 
recommendations  for  coordination  with 
requirements  under  other  laws,  Illinois 
proposes  to  add  the  following  provision 
to  address  how  it  currently  provides  for 
the  coordination  of  review  and  issuance 
of  permits  with  requirements  under 
other  laws 

The  Department  shall,  to  avoid 
duplication,  provide  for  the  coordination  of 
review  and  issuance  of  permits  for  surface 
coal  mining  and  reclamation  operations  with 
applicable  requirements  of  State  laws  and 
regulations  and  the  requirements  of  the 
Endangered  Species  Act  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq):  the  Fish  and  Wildlife 
Coordination  Act,  as  amended  (16  U.S.C.  661 
et  seq.):  the  Migrator>  Bird  Treaty  Act  of 
1918.  as  amended  (16  U.S.C.  703  e/  seq):  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  470  et  seq):  the  Bald 
Eagle  Protection  Act.  as  amended  (16  U.S.C. 
668a);  and  Executive  Order  11593. 
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C.  62  lAC  1 773  13     Public  Participation 
m  Permit  Processing 

1.  Illinois  is  revising  62  lAC 

1773.13(a)(1)(B)  to  require  the  applicant 
for  a  permit  or  revision  application  to 
include  a  map  or  description  in  the 
newspaper  advertisement  required 
under  paragraph  (1)  that  clearly  shows 
ur  describf:s  the  precise  location  and 
boundaries  of  the  proposed  permit  area 
and  shadow  area  for  underground 
mines,  if  applicable  If  the  application 
includes  a  shadow  area,  the  map  or 
description  must  differentiate  between 
the  permit  area  and  shadow  area. 

2    Illinois  is  proposing  to  revise  62 
lAC  1773.13(a)(2)  to  require  the 
applicant  to  file  an  additional  copy  of 
anv  changes  to  the  permit  application 
with  the  Department.  The  Department 
will  forward  this  copy  to  the  clerk  at  the 
courthouse  of  the  county  where  the 
mining  is  proposed  to  occur. 

D  62  lAC  1 773. 1 5    Review  of  Permit 
Applications 

Illinois  is  revising  62  lAC 
1773.15(a)(1)  to  read  as  follows: 

11)  The  Department  shall  review  the 
application  for  a  permit,  revision,  or  renewal; 
written  comments  and  objections  submitted; 
and  records  of  any  informal  conference  or 
hparmg  held  on  the  application  and.  either 

l.\)  Issue  a  written  dec  ision.  in  accordance 
with  Section  1773.19.  either  granting  or 
denying  the  application.  If  a  public  hearing 
is  held  under  Section  1773.14.  the  decision 
shall  be  made  within  60  days  after  the  close 
of  the  public  hearing,  unless  a  later  lime  is 
necessary  to  provide  an  opportunity  for  a 
hearing  under  subsection  (b)(3)  below:  or 

(B)  Issue  a  written  decision  requiring 
modification  of  the  application.  If  a  public 
hearing  is  held  under  Section  1773.14.  the 
decision  to  require  modifications  shall  be 
made  within  60  days  after  the  close  of  the 
public  hearing. 

(i)  If  the  applicant  does  not  submit  the 
required  modifications  to  the  Department 
within  one  year  of  the  date  of  receipt  of 
nntificalion  of  the  need  for  modifications,  the 
Department  shall  issue  a  written  finding  in 
"accordance  with  Section  1773.19  denying  the 
application.  The  Department  may  issue  an 
e.xtension  to  this  time  limit  if  the  applicant 
can  demonstrate  just  c:ause  for  doing  so. 

(ii)  Upon  receipt  of  the  applicant's 
responses  to  the  required  modifications,  the 
Department  shall  review  the  responses  and 
issue  a  written  decision,  in  ac:cordance  with 
Section  1773.19,  either  granting  or  denying 
the  application. 

E  62  I  AC  1 777. 1 7    Permit  Fees 

1    Illinois  is  redesignating  the  existing 
provisions  at  subsections  (a)  through  (d) 
as  new  subsections  (b)  through  (e). 
Illinois  is  then  adding  the  following 
new  provision  at  subsection  (a): 

(a)  After  a  permit  application  under  62  III. 
Adm.  Code  1772  through  1785  has  been 


deemed  approvable.  but  before  a  permit  is 
issued  in  accordance  with  Section  1773.19. 
the  Department  shall  notify  the  applicant  in 
writing  of  the  amount  of  fee  required  for  the 
permit. 

2.  Illinois  is  proposing  to  revise  the 
introductory  paragraph  of  newly 
designated  subsection  (c)  by  adding  the 
language  "are  payable  as  a  lump  sum  or 
in  equal  annual  increments  for  the 
permit  term  and."  Illinois  is  removing 
similar  language  from  subsection  (c)(1). 
As  proposed  revised  subsections  (c)  and 
(c)(1)  read  as  follows: 

(c)  Permit  fees  are  payable  as  a  lump  sum 
or  in  equal  annual  increments  for  the  permit 
term  and  shall  be  determined  as  follows: 

(1)  The  permit  fee  for  areas  to  be  surface 
mined  is  $125.00  per  bonded  acre; 

3.  Illinois  proposes  to  revise  newly 
designated  subsection  (e)  to  read  as 
follows: 

(e)  Failure  to  submit  permit  fees  within  1 
year  after  notification  of  the  required  fee 
amount  shall  result  in  the  application  being 
deemed  null  and  void.  The  Department  may 
issue  an  extension  to  this  time  limit  if  the 
applicant  can  demonstrate  just  cause  for 
doing  so 

F.  62  lAC  1 778.15    Right  of  Entry 
Information 

Illinois  proposes  to  remove  a 
reference  to  planned  subsidence 
operations  from  subsection  (e). 

G.  62  lAC  1 785.23    Minor  Underground 
Mine  Facilities  Not  at  or  Adjacent  to  the 
Processing  or  Preparation  Facility  or 
Area 

Illinois  proposes  to  revise  62  lAC 
1785.23(d)(4)  to  read  as  following: 

Other  stale  age^cies  deemed  appropriate 
by  the  Department  shall  be  given  copies  of 
the  apfllication  and  provided  30  days  from 
the  dati  of  receipt  to  submit  comments. 

H  62  lAC  1 800. 1 1     Requirement  To 
File  a  Bond 

Illinois  is  revising  62  lAC  1800.11(a) 
to  require  the  Department  to  notify  a 
permit  applicant  in  writing  of  the 
amount  of  bond  required  to  ensure 
reclamation  of  the  permit  area.  The 
permit  applicant  then  has  one  year  to 
submit  a  performance  bond.  The 
Department  will  consider  the  permit 
application  null  and  void  if  the 
applicaot  does  not  submit  the  bond 
within  the  time  specified.  The 
Department  may  issue  an  extension  of 
the  time  limit  if  the  applicant  can 
demonstrate  just  cause  for  doing  so. 

/.  62  lAC  1800.40    Requirement  To 
Release  Performance  Bonds 

Illinois  proposes  to  revise  62  LAC 
1800.40  by  reversing  the  order  of  the 
provisions  in  existing  subsections  (d) 
and  (e). 


1.  Redesignated  subsection  (d) 
concerns  the  right  that  specified  persons 
have  to  file  objections  to  a  proposed 
bond  release.  Illinois  is  revising  this 
subsection  by  adding  language  to  clarify 
that  these  persons  also  have  the  right  to 
request  a  public  hearing. 

2.  Redesignated  subsection  (e) 
concerns  the  right  that  specified  persons 
have  to  request  a  hearing  if  the 
Department  disapproves  an  application 
for  release  of  bond.  Illinois  is  revising 
this  subsection  by  removing  the 
language  that  allowed  an  opportunity 
for  a  public  hearing  and  replacing  it 
with  the  following  language  that  allows 
an  administrative  hearing; 

The  permittee,  the  surety,  and  any  person 
with  an  interest  in  collateral  as  provided  for 
in  Section  1800.21(e)  may  request  an 
administrative  hearing  on  the  disapproval  of 
bond  release  by  filing  a  request  for  hearing 
in  accorda.nce  with  the  procedures  set  forth 
in  62  111.  Adm.  Code  1847.3 

/.  62  lAC  1816.113  (Surface  Mining)  and 
62  lAC  1817.113  (Underground  Mining) 
Revegetation  Timing 

Illinois  is  adding  a  new  provision  at 
subsection  (b)  to  establish  a  time  frame 
for  the  planting  of  trees  and  shrubs. 
Illinois  is  requiring  trees  and  shrubs  to 
be  planted  within  two  years  after 
replacement  of  the  plant-growth 
medium. 

K.  62  lAC  1816.11 7  (Surface  Mining) 
and  62  lAC  1817.11 7  (Underground 
Mining)     Revegetation -Tree.  Shrub,  and 
Herbaceous  Wildlife  Vegetation 

Illinois  proposes  to  revise  62  lAC 
1816.117  and  1817.117  by  adding  the 
following  standard  for  measuring 
revegetation  success  for  areas  reclaimed 
to  herbaceous  wildlife  to  new- 
subsection  (e): 

(e)  For  areas  where  herbaceous  vegetation 
plants  are  used  for  fish  and  wildlife  habitat 
(including  shelter  belts),  or  recreation  land 
uses,  vegetative  ground  cover  of  approved 
spec  ies  shall  not  be  less  than  required  to 
achieve  the  approved  post-mining  land  use 
and  shall  be  adequate  to  control  erosion  and 
shall  not  be  less  than  70%  during  the  last 
vear  of  the  responsibility  period.  Planting 
arrangements  such  as  hedgerows,  border 
plantings.  c:lump  plantings,  shelterbelts.  and 
open  herbac:eous  areas  which  increase 
diversitN'  within  wildlife  areas  may  be 
approved  by  the  Department  on  a  case-by- 
case  basis  prior  to  planting  such  areas. 

L.  62  lAC  1816.1907    Affected  Acreage 
Map 

Illinois  is  revising  62  lAC  1816.190(b) 
to  require  that  areas  affected  by  auger 
mining  must  be  shown  on  the  annual 
affected  acreage  map. 
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M.  62  lAC  1817.64  Use  of  Explosives- 
General  Performance  Standards 

Illinois  is  revising  62  lAC  1817.64(c) 
by  replacing  the  existing  language  with 
the  following  language: 

(c)  All  blasting  shall  be  conducted  between 
sunrise  and  sun.set  unless  nighttime  blasting 
is  approved  by  the  Department  based  upon 
a  showing  by  the  operator  that  the  public  will 
be  protected  from  adverse  noise  and  other 
impacts.  Protection  from  adverse  noise  may 
include  alternatives  to  the  audible  warning 
requirement  specified  in  Section  1817.66(b). 
The  Department  may  specify  more  restrictive 
time  periods  for  blasting. 

.V.  62  lAC  181 7.66     Use  of  Explosives- 
Blasting  Signs,  Warnings,  and  Access 
Control 

Illinois  is  revising  62  lAC  1817.66(b) 
by  removing  the  following  sentence: 
"The  requirement  to  supply  daily  notice 
may  be  fulfilled  by  the  audible  vvaming 

signals." 

O.  62  lAC  1825.14     High  Capability 
Lands 

Illinois  is  revising  62  lAC 
1825.14(e)(2)  to  require  permittees  to  do 
soil  compaction  alleviation  on  lands 
reclaimed  to  high  capability  standards 
unless  it  can  be  shown  that  the 
productivitv  standards  of  62  lAC 
1816.116(a)(3)(C)  have  been,  or  could  be 
met.  without  compaction  alleviation  on 
areas  reclaimed  in  a  similar  manner. 

P  62  lAC  1843.13     Suspension  or 
Revocation  of  Permits 

Illinois  is  revising  62  lAC  1843.13(c) 
by  adding  a  new  paragraph  at  (c)(3)  that 
requires  the  Department  to  notif\-  the 
surety  or  other  bond  holder  in  writing 
when  it  issues  a  show  cause  order  to  the 
permittee. 

Q.  62IAC1 84 7.3    Permit  and  Related 
Administrative  Hearings 

Illinois  is  revising  62  lAC  1847.3(a)  to 
clarify^  that  the  procedures  outlined  in 
this  section  apply  to.  among  other 
things,  review  of  bond  release  decisions 
under  62  lAC  1847. 9(i).  Illinois  is  also 
adding  the  following  provision  at  the 
end  of  the  paragraph;  "A  request  for 
hearing  is  deemed  filed  the  day  it  is 
received  by  the  Department." 

R.  62  lAC  1847.9    Bond  Release  Public 
Hearings 

Illinois  is  revising  62  lAC  1847.9  to 
clearly  differentiate  between  a  public 
hearing  and  an  administrative  review- 
hearing  for  bond  release  decisions.  The 
Department  will  use  the  provisions  in 
this  section  for  public  hearings  on 
proposed  bond  releases. 

1.  At  subsection  (b).  Illinois  added  the 
word  "public"  between  tne  words 
"bond  release"  and  "hearings." 


2.  Illinois  removed  the  provision  at 
existing  subsection  (c)  concerning  a  pre- 
hearing conference  and  redesignated 
existing  subsection  (d)  as  new 
subsection  (c). 

3.  Illinois  removed  the  provision  at 
existing  subsection  (e)  concerning  a 
settlement  agreement  and  added  the 
following  new  provision  at  new 
subsection  (d): 

(d)  The  Department  shall  appoint  a  hearing 
officer  to  conduct  the  hearing.  The  hearing 
officer  shall  be  a  licensed  attorney  or  an 
employee  of  the  Department.  The  hearing 
officer  shall  conduct  a  fair  hearing  and  shall 
take  all  necessary-  action  to  avoid  delay,  to 
maintain  order,  and  to  develop  a  clear  and 
complete  record.  He  or  she  shall  have  all 
powers  necessary  to  these  ends,  including 
but  not  limited  to  the  power  to  change  the 
time  and  place  of  the  hearing  and  adjourn  the 
hearing  from  time  to  time  or  from  place  to 
place  within  the  county  of  the  surface  coal 
mining  and  reclamation  operation  and  to  give 
due  notice  of  such  action  consistent  with  the 
notice  requirement  of  subsection  (c). 

4.  Illinois  removed  the  provision  at 
existing  subsection  (f)  concerning  a 
summarv-  disposition  and  added  the 
following  new  provision  at  new 
subsection  (e): 

(e)  The  hearing  shall  be  informal. 

(1)  All  participants  in  the  public  hearing 
shall  have  the  right  to  be  represented  by 
counsel,  or  by  some  other  authorized 
representative. 

(2)  The  hearing  officer  shall  allow  the 
applicant  and  any  interested  persons  to 
present  data,  views  or  arguments  relevant  to 
the  bond  release  application. 

(3)  Where  necessary  in  order  to  prevent 
undue  prolongation  of  the  hearing,  the 
hearing  officer  shall  establish  a  time  period 
during  which  the  participants  shall  be  heard. 
Ever>-  effort  will  be  made  to  allow  all  persons 
who  wish  to  make  a  statement  to  do  so. 

(4)  A  verbatim  transcript  of  the  hearing 
shall  be  maintained  by  a  court  reporter 
appointed  by  the  Department,  and  shall 
constitute  a  part  of  the  record.  Copies  of  the 
transcript  shall  be  furnished,  at  cost,  upon 
request  to  the  court  reporter.  Such  rec;ord 
shall  be  maintained  by  the  Department  and 
shall  be  accessible  to  ihe  public  at  the 
Department's  Springfield  Office  until  final 
relea.se  of  the  applicant's  reclamation 
performance  bond. 

(5)  The  record  shall  remain  open  for 
additional  written  statements  responsive  to 
statements  or  other  documents  for  10  days 
following  the  close  of  the  hearing,  or  for  such 
other  reasonable  time  as  the  hearing  officer 
may  direct. 

5  Illinois  remo\ed  the  provision  at 
existing  subsection  (g)  concerning 
burden  of  proof  and  added  a  new 
provision  at  new  subsection  (f)  to 
provide  that  the  hearing  need  not  be 
held  if  the  hearing  request  is 
w-ithdrawn. 

6.  Illinois  is  redesignating  existing 
subsection  (h)  as  new  subsection  (g). 


Illinois  is  revising  the  second  sentence 
to  require  the  record  of  a  public  hearing 
to  be  maintained  and  available  to  the 
public  until  at  least  60  days  after  the 
Department's  final  decision  on  the  bond 
release  application. 

7.  Illinois  is  redesignating  existing 
subsection  (i)  as  new  subsection  (h)  and 
revising  the  provision  to  require  the 
Department  to  issue  and  serve  its  bond 
release  decision,  by  certified  mail,  to 
each  party-  who  participated  in  the 
hearing. 

8.  Illinois  is  removing  the  provisions 
in  existing  subsections  (j)  and  (k), 

9.  Illinois  is  redesignating  existing 
subsection  (1)  as  new  subsection  (i)  and 
revising  it  to  read  as  follows: 

(i)  Any  person  with  a  valid  legal  interest 
who  either  filed  written  objections  to  the 
bond  release  or  were  a  party  to  the  public 
hearing  may  request  an  administrative 
hearing  on  the  Department's  final  decision  on 
the  bond  release  application  by  filing  a 
request  for  hearing  in  accordance  with  the 
procedures  set  forth  in  62  III.  Adm.  Code 
1847  ?, 

III.  Public  Comment  Procedures 

Under  the  provisions  of  3U  CFR 
732.17(h).  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Illinois  program. 

Written  Comments:  U  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  vour 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  [see  ADDRESSES) 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII. 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  anv  form 
of  encr\-ption.  Please  also  include  "Attn: 
SPATS  NO.  IL-lOl-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Indianapolis  Field  Office  at  (317)  226- 
6700. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  OSM's 
Indianapolis  Field  Office  [see 
ADDRESSES)   Induidudi  respondents 
may  request  that  we  withhold  their 
home  address  from  the  administrative 
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record,  which  wo  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law  If  vou  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
vour  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\ing  themselves  as 
rt^prnsentatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety 

Public  He^aring:  If  you  wish  to  speak 
at  the  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m..  I'.s.t.  un  December 
12.  2001.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so.  you  will  be 
allowed  to  speak  after  those  who  have 
been  sc  hcdulnd.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  tho  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

/'li/'/y-  .\l'''-f;;/y  il  unh  >m<'  person 
r^'(|u»'^t■^  an  i)f)[)ortunit\  tn  ^p»Mk  at  a 
hearing,  a  public  meeting,  rather  than  a 
piiblir  hearing,  may  be  held.  If  you  wish 
Ut  inet't  with  us  to  discuss  the  proposed 
anicndint-nt.  \')u  may  request  a  meeting 
bv  (oiitac  ting  thf  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  .Ml 
^uch  meeting.^  are  open  to  the  public 
and.  if  possible,  we  will  post  notices  of 
mt'eting-.  at  the  locations  listed  under 
ADDRESSES.  We  will  also  make  a  written 
summary  of  each  meeting  a  part  of  the 
.Administrative  Record 

IV.  Procedural  Determination.s 

E\t'(  L!ti\f  Ordt-r  12H66 — Hfgulntory 
Phmnin'j,  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Nlanagement  and  Budget 
under  Executive  Order  1286b. 


Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  bv  the  Secretary 
under  SMCRA. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulator}- 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30CFR730.il,  732.15,  and 
732.1 7(h){10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply. 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 


effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  cimstitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  .Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  .\  determination  has 
been  made  that  such  decisions  are 
categoricallv  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  Hot  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  spq  ]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator\  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic,  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State   In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Si.iall  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
use.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
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subject  of  this  rule  is  based  upon 

counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
pri\ate  sector. 

List  of  Subjects  in  30  CFR  Part  913 

Intergcn  ernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Oftober  25.  2001. 
Fohn  VV.  Coleman. 

Acting  Regional  Director.  Mid-Continent 
Regional  Coordinating  Center. 

IFR  Doc.  01-29452  Filed  11-26-01:  8:45  am) 

BILLING  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV059-6017:  FRL-7108-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans,  West 
Virginia:  Revisions  to  the  Ozone 
Maintenance  Plan  for  the  Huntington- 
Ashland  Area 

AGENCY:  Environmental  Protection 
Agenc  y  lEPA). 
ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 

a  State  Imjilementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia.  This  revision  amends  West 
Virginia's  ten-year  plan  to  maintain  the 
national  ambient  air  quality  standard 
(N.\.AQS)  for  ozone  in  the  Huntington- 
Ashland  area  The  maintenance  plan  is 
being  amended  to  implement 
contingenrv  measures  in  response  to 
recorded  violations  of  the  1-hour  ozone 
NAAQS,  and  to  revise  the  motor  vehicle 
emission  sub-budgets  for  the  West 
Virginia  counties  {C;abell  and  Wayne) 
that  are  located  in  the  Huntington- 
.'\shland  area.  This  action  is  being  taken 
under  the  Clean  Air  Act  (the  Act). 
DATES:  Written  comments  must  be 
received  on  or  before  December  27, 
2001. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  I.  .■\rnold.  Chief,  .Air 
Qualitv  Planning  and  Information 
Senices  Branch.  Maih  ode  ,i.\P21,  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  .Arch  Street. 
Philadelphia.  Pennsvlvania  19103 
Copies  of  the  documents  relevant  to  this 


action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  .Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
West  \'irginia  Department  of 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street.  East, 
Charleston,  West  Virginia.  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cnpps.  (.;;i5)  814-2179,  or 
via  e-mail  at 

cripps.chhstopher@epa.gov.  While 
clarifying  questions  may  be  posed  via  e- 
mail,  formal  comments  must  be 
submitted   in  writing,  as  indicated  in 
the  ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Huntington-A.shland  area 
includes  Wayne  and  Cabell  Counties  in 
West  Virginia,  and  Boyd  County  and  a 
portion  of  Greenup  Countv  in  Kentucky 
On  December  21.  1994  (59  FR  65719),  ' 
EPA  approved  the  State  of  West 
Virginia's  request  to  redesignate  the 
Huntington-Ashland  moderate  ozone 
nonattainment  area  to  attainment,  and 
also  approved  West  Virginias  10-year 
plan  for  continued  maintenance  of  the 
1-hour  ozone  NAAQS  in  the 
Huntington-Ashland  area  as  a  revision 
to  the  West  Virginia  SIP.  On  June  29, 
1995  (60  FR  33748),  EPA  approved  the 
Commonwealth  of  Kentucky's  request  to 
redesignate  the  Huntington-Ashland 
moderate  ozone  nonattainment  area  to 
attainment,  and  also  approved  the 
Commonwealth's  10-year  plan  for 
continued  maintenance  of  the  1-hour 
ozone  NAAQS  in  the  Huntington- 
Ashland  area  as  a  revision  to  the 
Kentucky  SIP.  While  the  maintenance 
plans  submitted  and  approved  for  these 
two  states  cover  the  entire 
nonattainment  area,  each  plan  contains 
its  own  set  of  contingency  measures. 

Each  state's  maintenance  plan  also 
identifies  and  establishes  the  applicable 
motor  vehicle  emission  budgets 
(MVEBs)  for  its  portion  of  the 
Huntington-Ashland  area  to  which  the 
area's  transportation  improvement 
program  and  long  range  transportation 
plan  must  conform.  Conformitv  to 
M\'EBs  in  the  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations. 
worsen  existing  violations,  or  delay 
timelv  attainment  of  the  N.-\.AQS  the 
Huntingt(in-,-\^hland  maintenance  plan 
identifies  and  establishes  the  applicable 
MVEBs  for  Cabell  and  Wavne  Cuunties 
for  both  volatile  organic  compounds 
(\'OC)  and  nitrogen  oxides  (NOx), 
which  are  precursors  of  ground  level 


ozone,  for  the  vears  1996.  1999.  2002 
and  2005. 

A  provision  of  the  West  Virginia 
maintenance  plan  requires  the  state  to 
adopt  contingency  measures  in  the 
event  of  a  violation  of  the  1-hour  ozone 
NAAQS.  In  1998.  the  West  Virginia  side 
of  the  Huntington-Ashland  area  violated 
the  1-hour  ozone  NAAQS.  In  1998, 
however,  at  the  time  of  the  violation,  the 
1-hour  ozone  NAAQS  had  been  revoked 
(or  made  not  applicable)  by  EPA  in  all 
areas  that  had  attained  the  standard, 
including  the  Huntington-Ashland  area. 
In  luly  2000  (65  FR  45181).  EPA 
reinstated  the  1-hour  ozone  NAAQS  and 
notified  West  Virginia  that  it  is  required 
to  implement  the  contingency  measures 
contained  in  the  SIP-approved 
maintenance  plan  to  address  the 
violation  that  occurred  in  1998. 

On  September  25,  2001 .  the  West 
Virginia  Department  of  Environmental 
Protection  (WVDEP)  submitted  a  request 
that  EPA  parallel  process  revisions  to 
the  West  Virginia  SlP's  1-hour  ozone 
maintenance  plan  for  the  Huntington- 
Ashland  area.  West  Virginia's 
maintenance  plan  is  being  amended  to 
implement  contingency  measures  in 
response  to  recorded  violations  of  the  1- 
hour  ozone  NAAQS,  and  to  revise  the 
applicable  MVEBs  for  Cabell  and  Wayne 
Counties.  The  proposed  SIP  revision 
consists  of  new  requirements  to  control 
VOC  emissions  from  marine  tank  vessel 
loading  operations  and  revised  .'.fVEBs 
for  VOC  and  NOx  for  the  years  2002  and 
2005  This  rulemaking  does  not  propose 
to  amend  Kentucky's  maintenance  plan 
for  the  Huntington-.Ashland  area. 

II.  Summar>  of  West  Virginia's  SIP 
Revision  Submittal 

A.  Control  of  VOC  Emissions  from 
Marine  Tank  Vessels 

West  Virginia  is  implementing 
controls  on  marine  tank  vessel  loading 
operations  as  a  new  control  measure  to 
prevent  against  future  violations  of  the 
1-hour  ozone  NAAQS.  The  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Marine  Tank 
Vessel  Loading  Operations  (40  CFR  part 
63.  subpart  Y]  was  adopted  and  effective 
in  September  1995.  and  sources  were 
required  to  comply  with  the  emission 
limits  by  September  1999.  These 
standards  establish  and  require 
reasonably  available  control  technology 
IRACT)  to  limit  VOC  emissions  and 
maximum  achievable  control 
technology  (MACT)  standards  to  limit 
hazardous  air  pollutants  from  new  and 
existing  marine  tank  vessel  loading 
operations  West  \irginia  has  adopted 
these  federal  requirements  into  its  state 
code  at  Code  of  State  Regulation  45-34- 
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4  The  marine  tank  vessel  standards  are 
both  Federally  and  State  enforceable. 
The  purpose  of  the  September  25,  2001 
SIP  revision  is  to  incorporate  the 
requirements  to  control  V'OC  from 
marine  tank  vessel  loading  operations 
into  the  SIP  These  control  requirements 
are  a  contingency  measure  to  prevent 
future  violations  of  the  1-hour  ozone 
NAAQS  in  the  Huntington-Ashland 
area. 

B.  Revisions  to  the  Motor  Vehicle 
Emission  Budgets 

The  September  25.  2001  SIP  revision, 
increases  the  MVEBs  for  the  years  2002 
and  2005.  in  the  original  maintenance 
plan  for  Huntington-Ashland,  emissions 
growth  was  prtjjected  for  all  source 
categories  (point,  area,  and  highway 
mobile)  at  three-year  intervals  starling 
with  the  year  that  the  area  attained  the 
NAAQS  (1993).  Long  term  maintenance 
of  the  NAAQS  is  deemed  to  be 
demonstrated  when  total  projected 
growth  in  emissions  in  all  categories 
remains  below  the  level  of  emissions 
that  occurred  in  the  attainment  year. 
The  amount  of  projected  future 
emissions  that  is  both  below  and 
beyond  the  level  of  the  attainment  year 
emissions  is  called  the  "safety  margin". 
In  its  September  25.  2001  SIP  revision. 
West  Virginin  is  proposing  to  reallocate 
a  portion  of  the  safety  margins  from  the 
point  and  area  source  categories  to  the 
highwa\  mobile  categorv  to  increase  the 
existing  MVTBs  for  NOx  and  VOC  for 
2002  and  2005. 

III.  EPA's  Evaluation  of  West  Virginia's 
SIP  Revision 

Because  the  Huntington-Ashland  area 
violated  the  ozone  NAAQS.  West 
Virginia  is  required  to  adopt  and 
implement  contingency  measures  to 
reduce  emissions.  The  contingency 
measure  from  its  approved  maintenance 
plan  that  West  Virginia  has  adopted  and 
implemented  is  R^^CT  for  the  control  of 
VGC  emissions  from  marine  tank  vessel 
loading  operations.  One  major  source  in 
the  Huntington  area  is  subject  to  these 
requirements,  the  Marathon  Ashland 
Kenova  Marine  Terminal  The  WVDEP 
estimates  that  compliance  with  the 
marine  vessel  standards  results  in  an 
approximate  66  percent  reduction  of  the 
total  VOC  point  source  emissions,  and 
an  additional  18  percent  reduction  in 
overall  VOC  emissions  in  the  West 
Virginia  portion  of  the  Huntington- 
Ashland  area. 

Five  exceedances  of  the  1-hour  ozone 
NAAQS  were  recorded  at  the 
Huntington  monitor  in  1998  and  one 
exceedance  occurred  in  1999.  Since  the 
time  of  full  implementation  of  the 
marine  vessel  loading  requirements 


(September  1999),  no  exceedances  of  the 
ozone  NAAQS  have  been  recorded. 
Ozone  data  monitored  for  the  years 
1999,  2000,  and  2001  indicate  that  the 
Huntington-Ashland  area  is  now  once 
again  attaining  the  1-hour  ozone 
NAAQS.  The  control  requirements  for 
marine  tank  vessel  loading  operations 
have  provided  a  sufficient  level  of 
emission  reductions  to  maintain  the  1- 
hour  NAAQS  and  have  strengthened  the 
SIP.  Therefore,  EPA  believes  that 
adequate  contingency  measures  have 
been  adopted  and  implemented  for  the 
Huntington-Ashland  area  to  prevent 
future  violations  of  the  1-hour  ozone 
NA.\QS. 

The  SIP  revision  also  revises  the 
MVEBs  applicable  in  Cabell  and  Wayne 
Counties  for  2002  and  2005  by 
reallocating  some  of  the  projected 
excess  emission  reductions  from  the 
point  and  area  sources  located  in  those 
counties.  In  the  originally  approved 
maintenance  plan,  total  VOC  emissions 
in  2002  are  projected  to  be  2.47  tons  per 
day  (TPD)  below  the  1993  attainment 
year  inventory,  and  total  NOx  emissions 
in  2002  are  projected  to  be  2.31  TPD 
lower  than  the  1993  attaiiunent 
inventory.  In  this  SIP  revision.  West 
Virginia  proposes  to  use  a  portion  of 
these  excess  emission  reductions  (2.22 
TPD  for  VOC  and  2.08  TPD  for  NOx)  to 
increase  the  MVEBs.  For  the  year  2002, 
the  MVEB  will  be  increased  from  8.98 
TPD  to  1 1 .2  TPD  for  VOC  and  from  9.48 
TPD  to  11.56  TPD  for  NOx. 

As  previously  stated,  the  SEP  revision 
also  revises  the  MVEBs  applicable  in 
Cabell  and  Wayne  Counties  for  2005  by 
reallocating  some  of  the  projected 
excess  emission  reductions  from  the 
point  and  area  sources  located  in  those 
counties.  In  its  originally  approved 
maintenance  plan,  total  VOC  emissions 
for  2005  are  projected  to  be  2.20  TPD 
below  the  1993  attainment  year 
inventory,  and  total  NOx  emissions  are 
projected  to  be  1.96  TPD  lower  than  the 
1993  attainment  inventory.  In  this  SIP 
revision.  West  Virginia  proposes  to  use 
a  portion  of  these  excess  emission 
reductions  (1.98  TPD  for  VOC  and  1.76 
TPD  for  NOx)  to  increase  the  MVEBs 
applicable  in  Cabell  and  Wayne 
Counties.  For  the  year  2005,  the  MVEB 
for  VOC  will  be  increased  from  9.02 
TPD  to  1 1 .0  TPD  and  for  NOx  the  MVEB 
will  be  increased  from  9.66  TPD  to 
11.43  TPD. 

EPA"s  review  of  this  material 
indicates  West  Virginia  has  adopted 
adequate  control  measures  such  that  the 
Huntington-Ashland  area  is  once  again 
attaining  the  1-hour  ozone  standard. 
The  adjustments  being  made  to  the  2002 
and  2005  MVEBs  continue  to  stay  below 
the  level  of  the  1993  attainment  year 


inventory  and  do  not  take  any  credit 
from  the  VOC  emission  reductions 
associated  with  the  adoption  and 
implementation  of  R.^CT  to  control 
VOC  from  marine  tank  vessel  loading 
operations.  Therefore,  the  reductions 
being  implemented  for  contingency 
purposes  are  not  being  used  to  increase 
the  MVEBs,  and  should  yield  an 
additional  margin  of  safety,  EPA 
believes  that  the  proposed  revisions  to 
the  Huntington-Ashland  maintenance 
plan  will  continue  to  provide 
attainment  of  the  1-hour  ozone  NAAQS 
in  the  future. 

The  relationship  between  determining 
the  adequacy  of  MVEBs  in  a  SIP  versus 
approval  of  a  SIP  with  motor  vehicle 
emission  budgets  is  delineated  in  the 
EPA's  May  14.  1999  memorandum  titled 
"Conformitv  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision."  The 
MVTBs  are  actually  approved,  or 
disapproved,  at  the  time  EPA  takes  final 
action  to  approve  (jr  disapprove  the  SIP 
revision  which  identifies  and 
establishes  those  budgets.  West 
Virginias  September  25.  2001  SIP 
revision  submittal  of  revised  MVEBs  for 
Cabell  and  Wayne  Counties  for  the  years 
2002  and  2005  is  posted  on  EPA's 
conformity  Web  site  (http:// 
www.epa.gov/oms/tTansp/conform/ 
currsips.htm)  noting  that  EPA  is  taking 
comment  on  the  adequacy  and 
approvabilify  of  these  budgets  via  notice 
and  comment  rulemaking  on  the  SIP 
revision.  This  is  that  proposed 
rulemaking.  We  are  forgoing  the 
standard  adequacy  process  because  the 
State  has  requested  that  we  expedite  the 
processing  of  this  SIP  revision.  We  have 
reviewed  the  revised  MVEBs  for  2002 
and  2005  submitted  by  West  Virginia  on 
September  25,  2001.  Based  upon  our 
review,  we  conclude  that  the  revised 
MVEBs  meet  the  adequacy  criteria  set 
out  at  40  CFR  part  93,  section  93.118. 
the  Transportation  Conformity 
Regulations.  Therefore  we  are  proposing 
to  find  the  budgets  adequate  as  well  as 
proposing  to  approve  them.  A  final 
action  approving  the  revision  to  West 
Virginia's  maintenance  plan  for  the 
Huntington-Ashland  area  would  have 
the  effect  of  approving  these  revised 
MVEBs  into  the  SIP  and  would  negate 
the  need  for  a  separate  finding  of 
adequacy. 

We  are  seeking  public  comments  on 
this  proposed  rulemaking  including  the 
adequacy  of  the  revised  MVEBs  for 
Cabell  and  Wayne  Counties  and  will 
accept  such  comments  provided  they 
are  submitted  as  specified  in  the  DATES 
and  ADDRESSES  sections  of  this 
document.  We  will  not  hold  a  separate 
comment  period  on  the  adequacy  of 
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these  budgets  through  the  conformitv 
web  process.  We  will  address  all 
comments  in  our  final  rulemaking  on 
the  revisions  to  West  Virginia's 
maintenance  plan.  Because  the  final 
rule  on  the  revised  maintenance  plan 
will  promulgate  our  final  determination 
regarding  both  the  approvabilitv  and 
adequacy  of  the  SIPs  MVEBs,  we  will 
not  publish  a  separate  Federal  Register 
notice  announcing  our  adequacy 
findings. 

EPA  is  proposing  to  approve  the 
September  25.  2001  SIP  revision  to  West 
Virginia's  1-hour  ozone  maintenance 
plan  for  the  Huntington-Ashland  area. 
EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  mav 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

This  revision  is  being  proposed  under 
a  procedure  called  parallel  processing, 
whereby  EPA  proposes  rulemaking 
action  concurrently  with  the  state's 
procedures  for  amending  its  SIP.  If  the 
state's  proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice.  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  notice. 
EPA  will  publish  a  Final  Rulemaking 
Notice  on  the  revisions.  The  final 
rulemaking  action  by  EPA  will  occur 
only  after  the  SIP  revision  has  been 
adopted  by  West  Virginia  and  submitted 
formallv  to  EPA  for  incorporation  into 
the  SIP' 

IV.  Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  West  Virginia's  1 -horn- 
ozone  maintenance  plan  for  the 
Huntington-Ashland  area  submitted  bv 
the  WVDEP  on  September  25.  2001. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  proposed 
action  is  not  a  "significant  regulatorv 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supplv, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  arid 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 


Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory-  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  bv  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquelv 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-^).  This 
proposed  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249," November  9,  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
'Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885,  April  23,  1997).  ' 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary-  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  w-ould  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology- 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply 

This  rulemaking  proposing  approval 
of  revisions  to  West  Virginia's  1-hour 
ozone  maintenance  plan  for  the 
Huntington-Ashland  area  does  not 


impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 

use   3501  Pt  spq  ). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone 

Authority:  42  U.S.C  7401  el  seq. 

Dated:  November  16.  2001. 
Donald  S.  Welsh, 

Regional  Administrator.  Region  111 

IFR  Dor.  01-29471  Filed  11-26-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  194 

[FRL-7108-3] 

RIN  2060-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Savannah 
River  Site  for  Disposal  at  the  Waste 
Isolation  Pilot  Plant 

AGENCY:  Environmental  Protection 

.■\gency. 

ACTION:  Notice  of  availability;  opening 
of  public  comment  period. 


SUMMARY:  The  Environmental  Protection 

Agency  (EPA.  or  "w-e'  )  is  announcing 
the  availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  documents  applicable  to 
characterization  of  transuranic  [TRU) 
radioactive  waste  at  the  Savannah  River 
Site  proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP)  The 
documents  are  entitled:    Savannah 
River  Site  WIPP  Disposal  Program 
Quality  Assurance  Project  Plan.  WSRC- 
RP-99-01097   ;  "Savannah  River  Site 
WIPP  Disposal  Program  Qualitv 
Assurance  Program  Document,  WSRC- 
RP-99-01 119":  and  'Savannah  River 
Site  WIPP  Disposal  Program  Waste 
Certification  Plan.  WSRC-RP-99- 
01095"  They  are  available  for  review  in 
the  public  dockets  listed  in  ADDRESSES. 
We  will  conduct  an  inspection  of  waste 
characterization  s\stems  and  processes 
and  the  quality  assurance  program  for 
waste  characterization  at  the  Savannah 
River  Site  to  verif\-  that  the  site  can 
characterize  transuranic  debris  waste  in 
accordance  with  EPA  s  WIPP 
compliance  criteria.  We  will  perform 
this  inspection  during  the  week  of 
December  10.  2001.  This  notice  of  the 
inspection  and  comment  period  accords 
with  40  CFR  194.8. 
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DATES:  EPA  requests  public  comment  on 

the  documents  Comments  must  be 
reciMvod  by  EPA's  official  Air  Docket  on 
or  bt'fore  December  27.  2001 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-9&-49,  Air 
Docket.  Room  M-1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Strt^t.  ,S\V  .  Mail  Code  6102. 
Washington.  DC  20460.  The  D(]E 
documents  are  available  for  review  in 
the  official  EP.-\  .Air  Docket  in 
Washington.  DC.  Docket  No.  A-98-49. 
Category'  II-A2.  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Me.xico:  in  Carlsbad  at 
the  Municipal  Library.  Hours;  Monday- 
Thursday.  10  a.m. -9  p.m.,  Friday- 
Saturday.  10  am. -6  p.m.,  and  Sunday  1 
p.m. -5  p.m.:  in  .-Mbuquerque  at  the 
Government  Publications  Department. 
Zimmerman  Library.  University  of  New 
Mexico.  Hours:  vary  by  semester;  and  in 
Santa  Fe  at  the  New  Mexico  State 
Library,  Hours:  Monday-Friday.  9  a.m.- 
5  p.m. 

.•\s  proxided  in  EPA's  regulations  at 
40  CFR  part  2.  and  in  accordance  with 
normal  EP.A  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying.  Air  Docket 
A-98— 49  in  Washington.  DC.  accepts 
comments  sent  electronically  or  bv  fax 
(fax:  202-260-4400;  e-mail:  a-and-r- 
docket@epa  .gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Feltcorn,  Office  of  Radiation  and  Indoor 
Air.  (202)  564-9422.  You  can  also  call 
EPAs  toll-free  WIPP  Information  Line, 
1-800-JJl-WIPP  or  visit  our  website  at 
http://www.epa/gov/radiation/wipp. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  operates  the  WIPP  near  Carlsbad 
in  southeastern  New  Mexico  as  a  deep 
geologic  repository  for  disposal  of  TRU 
radioactive  waste  .\s  defined  bv  the 
WIPP  Land  Withdrawal  Act  (LVVA)  of 
1992  (Pub.  L.  No.  102-579).  as  amended 
(Pub.  L.  No.  104-201).  TRU  waste 
consists  of  materials  containing 
elfiments  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  vears),  in  concentrations  greater 
than  100  nanoc  uries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13.  1998.  we  announced  our 
final  compliance  certification  decision 
tn  the  Secretary  of  Energy  (published 
Mav  18,  1998.  6.3  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA  s  radioactive  waste 


disposal  regulations  at  40  CFR  part  191, 
subparts  B  and  C. 

Tne  final  WIPP  certification  decision 
includes  conditions  that:  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  EPA  determines  that  the  site  has 
established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i),  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  Appendix  A  to  40  CFR  part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  LANL  until  EPA  has  approved  the 
procedures  developed  to  comply  with 
the  waste  characterization  requirements 
of  §  194.22(c)(4)  (Condition  3  of 
Appendix  A  to  40  CFR  part  194).  EPA's 
approval  process  for  waste  generator 
sites  is  described  in  §  194.8.  As  part  of 
our  decision-making  process,  the  DOE  is 
required  to  submit  to  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  we  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington.  DC,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of  the 
Savannah  River  Site's  technical  and 
quality  assurance  programs  for  waste 
characterization  in  accordance  with 
Conditions  2  and  3  of  the  WIPP 
certification.  The  inspection  is 
scheduled  to  take  place  the  week  of 
December  10,  2001. 

EPA  has  placed  two  documents 
pertinent  to  the  inspection  in  the  public 
docket  described  in  ADDRESSES.  The 
documents  are  entitled:  "Savannah 
River  Site  WIPP  Disposal  Program 
Quality  Assurance  Project  Plan,  WSRC- 
RP-99^01097.  •  "Savannah  River  Site 
WIPP  Disposal  Program  Quality 
Assurance  Program  Document,  WSRC- 
RP-99-€1119";  and  "Savannah  River 
Site  WIPP  Disposal  Program  Waste 
Certification  Plan.  WSRC-RP-99- 
01095"  (Item  II-A2-28).  In  accordance 
with  40  CFR  194.8.  as  amended  by  the 
final  certification  decision,  we  are 
providing  the  public  30  days  to 
comment  on  these  documents. 

If  we  determine  as  a  result  of  the 
inspection  that  the  proposed  processes 
and  programs  at  the  Savannah  River  Site 
adequately  control  the  characterization 
of  transuranic  waste,  we  will  notify  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington.  DC, 
as  well  as  in  the  informational  docket 


locations  in  New  Mexico.  A  letter  of 
approval  will  allow  DOE  to  ship 
transuranic  debris  waste  belonging  to 
approved  waste  streams  from  the 
Savannah  River  Site  to  the  WIPP.  We 
will  not  make  a  determination  of 
compliance  prior  to  the  inspection  or 
before  the  30-day  comment  period  has 
closed. 

Information  on  the  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket.  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington.  DC. 
and  at  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico.  The 
dockets  in  New  Mexico  contain  only 
major  items  from  the  official  Air  Docket 
in  Washington.  DC.  plus  those 
documents  added  to  the  official  Air 
Docket  since  the  October  1 992 
enactment  of  the  WIPP  LW.A. 

Datf-d:  November  JO.  2()()1. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  01-294.S.=i  Filed  11-26-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

[FRL-7108-2] 
RIN  2060-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Hanford 
Site  for  Disposal  at  the  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability:  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  and  soliciting  public 
comments  for  30  days  on,  Department  of 
Energy  (DOE)  documents  applicable  to 
characterization  of  transuranic  (TRU) 
radioactive  waste  at  the  Hanford  site 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
documents  (Item  II-A2-36,  Docket  A- 
98—49)  are  available  for  review  in  the 
public  dockets  listed  in  ADDRESSES.  EPA 
will  conduct  an  inspection  of  waste 
characterization  systems  and  processes 
and  the  quality  assurance  program  for 
waste  characterization  at  Hanford  to 
verify  that  the  site  can  characterize 
transuranic  waste  in  accordance  with 
EPAs  WIPP  compliance  criteria.  EPA 
will  perform  this  inspection  the  week  of 
December  17,  2001.  This  notice  of  the 
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inspection  and  comment  period  accords 
with  40  CFR  194.8. 
DATES:  EP.^  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPAs  official  Air 
Docket  on  or  before  December  27.  2001. 
ADDRESSES:  Comments  should  be 
submitted  to;  Docket  No.  A-98-49,  Air 
Docket,  Room  M-1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Mail  Code  6102, 
Washington.  DC  20460.  The  DOE 
documents  are  available  for  review  in 
■the  official  EPA  Air  Docket  in 
Washington.  DC.  Docket  No.  A-98-49. 
Category  II-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library.  Hours:  Monday- 
Thursday.  10  a.m. -9  p.m..  Friday- 
Saturday.  10  a.m. -6  p.m..  and  Sunday  1 
p.m. -5  p.m.;  in  .\lbuquerque  at  the 
Government  Publications  Department. 
Zimmerman  Library.  University  of  New 
Mexico.  Hours:  vary  by  semester;  and  in 
Santa  Fe  at  the  New  Mexico  State 
Libran,-.  Hoiu-s:  Monday-Friday,  9  a.m.- 
5  p.m. 

As  provided  in  EPA's  regulations  at 
40  CFR  part  2.  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  mav  be 
charged  for  photocopying.  Air  Docket 
A-98-49  in  Washington.  DC.  accepts 
comments  sent  electronically  or  bv  fax 
(fax;  202-260-4400;  e-mail:  a-and-r- 
dockefeepa  .gov) 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Feltcorn,  Office  of  Radiation  and  Indoor 
Air.  (202)  564-9422.  You  can  also  call 
EPAs  toll-free  WIPP  Information  Line, 
1-800-331 -WIPP  or  visit  our  website  at 
http :/ ''www  ppa I S.OV  Tadiation/wipp . 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  bv 
the  WIPP  Land  Withdrawal  Act  (LWA)' 
of  1992  (Pub.  L.  No.  102-579).  as 
amended  (Pub.  L.  No.  104-201).  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  halMives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13,  1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18.  1998,  63  FR  27354).  This 


decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191. 
subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i).  194.24(c)(3).  and 
194.24(c)(5)  for  waste  characterization 
activities^and  assumptions  (Condition  2 
of  appendix  A  to  40  CFR  part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  L\NL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  appendix  A  to  40  CFR 
part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA"s  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8.  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington,  DC.  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment 

EPA  will  perform  an  inspection  of 
Hanford's  technical  and  quality 
assurance  programs  for  w  aste 
characterization  in  accordance  with 
Conditions  2  and  3  of  the  WIPP 
certification.  More  specifically,  we  will 
be  focusing  on  CH-debris  and  solid 
waste  streams  The  inspection  is 
scheduled  to  take  place  the  week  of 
December  17.  2001 

EPA  has  placed  a  number  of 
documents  pertinent  to  the  inspection 
in  the  public:  docket  described  in 
ADDRESSES.  The  documents  are  listed  as 
Item  I1-A2-36  in  Docket  A-98-49.  In 
accordance  with  40  CFR  194.8.  as 
amended  by  the  final  certification 
decision.  EPA  is  providing  the  public  30 
days  to  comment  on  these  documents 

If  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  processes 
and  programs  at  Hanford  adequately 
control  the  characterization  of 
transuranic  waste,  we  will  nntif\  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington.  DC. 
as  well  as  in  the  informational  docket 
locations  in  New  Mexico.  .\  letter  of 
approval  will  allow  DOE  to  ship 
transuranic  waste  from  Hanford  to  the 


WIPP  The  EPA  will  not  make  a 
determination  of  compliance  prior  to 
the  inspection  or  before  the  30-day 
comment  period  has  closed.  Information 
on  the  certification  decision  is  filed  in 
the  official  EPA  Air  Docket.  Docket  No. 
.■\-93-02  and  is  available  for  review  in 
Washington.  DC.  and  at  three  EPA  W'IPP 
informational  docket  locations  in  New 
Mexico  The  dockets  in  New  Mexico 
contain  only  major  items  from  the 
official  Air  Docket  in  Washington.  DC, 
plus  those  documents  added  to  the 
official  Air  Docket  since  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  November  20,  2001. 
Robert  D.  Brenner. 

.■\clwg  Assistant  Administrator  for  Air  and 
Radiation. 

[FRDoc    01-244S4  Filed  11-26-01:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2.  15.  18  and  90 
[ET  Docket  No  01-278;  FCC  01-290) 

Radio  Frequency  Rules  (Part  15) 
Biennial  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
review  and  update  certain  rules.  We  are 
proposing  to  modifv-  limits  and 
restrictions  on  emissions  from  certain 
unlicensed,  devices  above  2  GHz; 
require  that  radar  detectors  be  subject  to 
emission  limits  in  order  to  prevent 
interference  to  certain  satellite 
operations;  eliminate  the  prohibition  on 
data  transmissions  and  make  other 
changes  to  rules  governing  remote 
control  devices;  modify  the  rules  for 
radio  frequency  identification  systems 
to  harmonize  our  rules  with  those  in 
other  parts  of  the  world  and  to  allow  for 
improved  operation;  simplify  the 
labeling  requirement  for  manufacturer 
self-authorized  equipment:  and  make 
other  changes  to  update  and  correct  our 
rules.  This  item  responds  to  two 
petitions  for  rule  making,  a  filing 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  and  recommendations 
contained  in  the  Biennial  Regulatory 
Rpxiew  2000  Updated  Staff  Report. ' 
DATES:  Comments  must  be  filed  on  or 
before  Februan-  12.  2002;  and  reply 
comments  must  be  filed  on  or  before 
March  12.  2002. 

ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary.  Magalie 
Roman  Salas.  Office  of  the  Secretary. 
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Federal  Communications  Commission, 
415  12th  Street.  SVV.  T\V-A325. 
Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  \'dn  Tuyi.  Office  of  Engineering 
and  Technology  (202)  418-7506. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order.  ET 
Docket— 01-278.  FCC  01-290,  adopted 
October  2.  2001,  and  released  October 
15,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Room  CY-A257, 
445  12th  Street.  SVV.  Washington.  DC. 
and  also  mav  be  purchased  from  the 
Commission's  duplication  contractor, 
Qualex  International  (202)  863-2893. 
Room  CY-B402,  445  12th  Street,  SW, 
Washington.  DC  20554. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  This  Notice  of  Proposed  Rule 
Making  (NPRM)  proposes  to  review  and 
update  certain  rules  sections  contained 
in  parts  2,  15  and  18  of  our  rules. 
Specifically,  we  are  proposing  to:  (1) 
modifv'  limits  and  restrictions  on 
emissions  from  certain  unlicensed  or 
part  15  devices  above  2  GHz;  (2)  require 
that  radar  detectors  be  subject  to 
emission  limits  in  order  to  prevent 
interference  to  certain  satellite 
operations;  (3)  eliminate  the  prohibition 
nn  data  transmissions  and  make  other 

(  hangos  to  rules  governing  part  15 
remote  control  devices;  (4)  modif\'  the 
rules  for  radio  frequency  identification 
systems  to  harmonize  our  rules  with 
those  in  other  parts  of  the  world  and  to 
allow  for  improved  operation;  (5) 
simplify  the  labeling  requirement  for 
manufacturer  self-authorized 
equipment;  and  (6)  make  other  changes 
to  update  and  correct  our  rules.  This 
item  responds  to  two  petitions  for  rule 
making,  a  filing  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  and 
recommendations  contained  in  the 
Biennial  Regulaton-  Review  2000 
Updated  Staff  Report 

2.  On  September  19,  2000,  the 
Commission  issued  a  staff  report 
summarizing  an  extensive  review  of  the 
Commission's  rules  undertaken  as  part 
of  the  2000  Biennial  Review.  On  lanuarv 
17,  2001.  the  Commission  released  an 
updated  report  ("Updated  Staff  Report") 
taking  into  account  comments  received 
in  response  to  the  initial  report.  In 
developing  the  reports,  the  staff  from 
each  Commission  Bureau  and  Office 
reviewed  all  rules  pertinent  to  its 
operations  to  determine  whether  to 
recommend  that  the  Commission 


modify  or  eliminate  any  rules.  The 
review  was  not  limited  to  the  rules 
implicated  by  section  11  and  section 
202(h).  Accordingly,  the  staff  reviewed 
part  15  to  determine  whether  there  were 
any  rules  that  could  be  modified  or 
eliminated,  even  though  a  review  of  that 
part  was  not  required  by  statute. 
Updated  Staff  Report  recommended  that 
the  Commission  consider  a  number  of 
changes  to  part  15  and  other  parts  of  the 
rules.  Specifically,  it  recommended  that 
the  Commission: 

•  Review  the  limits  for  radio 
frequency  emissions  above  2  GHz. 

•  Permit  data  transmission  by 
transmitters  operating  under  §  15.231. 

•  Siraplifv'  the  labeling  requirements 
for  equipment  approved  under  the 
Declaration  of  Conformity  procedure. 

•  Incorporate  a  new  test  procedure  for 
unlicensed  Personal  Communication 
Services  (PCS)  transmitters  into  the 
rules. 

•  Clarify  the  measurement 
requirements  in  47  CFR  part  2  of  the 
rules  for  Family  Radio  Service 
transmitters. 

•  Clarify'  the  requirements  for 
scanning  receivers  to  prevent  the 
reception  of  cellular  telephone 
frequencies. 

3.  In  addition,  the  National  Council 
for  Information  Technology 
Standardization  Technical  Committee 
BIO  (NCTIS  BIO)  and  SAVI  Technology. 
Inc.  (SAVI)  filed  petitions  for  rule 
making  requesting  changes  to  the  part 
15  requirements  for  radio  frequency 
identification  systems. 

Proposed  Revisions  to  Part  15 

1.  Part  15  Emission  Limits  Above  2  GHz 

4.  47  CFR  part  15  of  the  rules  contains 
the  technical  requirements  for 
radiofraquency  devices  that  may  be 
operated  without  individual  licenses. 
The  requirements  include  radiated 
emission  limits  for  intentional  radiators, 
such  as  transmitters,  and  for 
unintentional  radiators,  such  as  radio 
receivers,  computers  and  VCRs.  The 
limits  are  intended  to  minimize  the 
possibility  of  unlicensed  part  15  devices 
causing  interference  to  licensed  radio 
services.  The  last  significant  change  to 
these  limits  was  made  in  1989,  so  they 
have  been  essentially  unchanged  for 
over  ten  years.  During  this  period,  the 
commercial  use  of  spectrum  above  2 
GHz  has  increased  significantly. 
Licensed  and  unlicensed  devices 
operating  above  2  GHz  have 
proliferated,  in  part  because  advances  in 
technology  have  made  such  devices 
more  affordable. 

5.  The  Updated  Staff  Report 
recommends  that  we  review  the 


emission  limits  above  2  GHz  to 
determine  whether  any  changes  are 
warranted.  We  have  identified  two 
specific  areas  where  we  believe  changes 
may  be  warranted.  The  first  concerns 
emission  limits  in  the  frequency  range 
above  38.6  GHz.  and  the  second 
concerns  certain  types  of  receivers 
operating  above  960  MHz  that  are 
exempt  from  equipment  authorization 
and  from  complying  with  the  emission 
limits  for  unintentional  radiators. 

6.  Restricted  frequency  bands  above 
38.6  GHz.  The  entire  frequency  range 
above  38.6  GHz  is  currently  listed  as  a 
restricted  band  of  operation  under  part 
15.  Frequency  bands  are  designated  as 
restricted  to  protect  certain  sensitive 
radio  services,  such  as  those  that  protect 
safety-of-life  or  those  that  use  very  low 
received  levels,  such  as  satellite 
downlinks  or  radio  astronomy.  With 
certain  exceptions,  part  15  permits  only 
spurious  emissions  in  restricted 
frequency  bands,  and  the  emissions 
must  comply  with  the  limits  in  section 
15.209.  These  limits  are  lower  than  the 
out-of-band  emission  limits  permitted 
by  some  other  rule  sections  in  part  15. 
For  this  reason,  compliance  with  the 
rules  may  be  more  difficult  to  achieve 
for  devices  that  produce  harmonic 
emissions  above  38.6  GHz.  including 
field  disturbance  sensors  operating  in 
the  10.5  and  24  GHz  bands  and  other 
transmitters  operating  in  the  24  GHz 
band.  The  maximum  permitted  level  of 
harmonics  from  these  devices  would  be 
significantly  higher  if  they  did  not  fall 
in  restricted  bands.  The  rules  allow- 
some  relaxation  of  the  harmonic  limits 
for  field  disturbance  sensors  under 
certain  conditions,  but  the  limits  are 
still  lower  than  they  would  be  if  the 
emissions  were  not  in  restricted  bands. 

7.  There  are  a  number  of  sensitive 
radio  services  operating  above  38.6  GHz, 
but  we  believe  it  is  not  necessary  to 
restrict  the  entire  spectrum  above  this 
frequency.  At  the  time  the  entire 
frequency  range  above  38.6  GHz  was 
designated  as  a  restricted  band,  there 
was  no  requirement  in  our  rules  to  make 
measurements  above  40  GHz  because  of 
limitations  in  measurement  technology- 
Designating  the  entire  band  above  38.6 
GHz  as  restricted,  rather  than  restricting 
designated  segments,  was  simply  a 
matter  of  administrative  convenience 
and  had  no  impact  on  manufacturers 
because  measurements  were  not 
required  at  those  frequencies.  However, 
due  to  advancements  in  measurement 
technology,  the  Commission  now 
requires  measurements  above  40  GHz 
for  some  devices,  which  means  these 
devices  must  now  comply  with  the 
restricted  band  limits.  In  light  of  this, 
we  believe  the  strict  limits  of  section 
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15.209  are  not  appropriate  for  all 
frequency  bands  above  38  6  GHz.  We 
seek  comments  on  the  need  for  changes 
to  the  restricted  bands  above  38.6  GHz 
and  the  potential  benefits  to 
manufacturers  of  such  changes.  We  also 
seek  comment  on  whether  there  are  any 
other  part  15  rules  designed  to  protect 
sensitive  services  such  as  government 
operations  that  should  be  modified 

8.  Receivers  operating  above  960 
MHz.  In  addition  to  possible  changes  in 
the  restricted  bands,  we  believe  that 
changes  to  the  requirements  for  radio 
receivers  operating  above  960  MHz  may 
be  warranted.  Most  receivers  contain 
one  or  more  oscillators  that  generate 
radio  frequency  signals  used  in  tuning 
the  received  signal.  This  generated 
signal  can  radiate  from  the  receiver  and 
could  interfere  with  other  nearby 
receivers.  For  this  reason,  part  15 
requires  certain  receivers  to  meet 
radiated  emission  limits  to  minimize  the 
possibility  of  interference.  The  rules 
currently  require  only  receivers  that 
tune  in  the  range  of  30-960  MHz  and 
Citizen's  Band  receivers  to  comply  with 
the  limits.  Other  receivers  are  not 
required  to  comply  with  the  limits,  but 
the  rules  require  the  operation  of  anv 
receiver  to  cease  if  it  causes 
interference.  In  the  past,  most  receivers 
used  in  the  home  only  tuned  below  960 
MHz  and  were  subject  to  emission 
limits  to  minimize  the  possibility  of 
interference  to  other  radio  equipment. 
Above  960  MHz,  the  emissions 
generated  by  radio  receivers  tend  to  be 
more  directional  and  the  propagation 
losses  are  higher.  There  is  less 
probability  of  such  receivers  causing 
interference,  so  the  rules  have  not 
required  receivers  that  tune  above  960 
MHz  to  meet  emission  limits  or  to 
receive  an  equipment  authorization. 
Historically,  these  rules  have  generallv 
worked  well. 

9.  Radar  detectors  are  currentlv 
exempt  from  complying  with  the  part  15 
emission  limits  because  they  tune  above 
960  MHz  They  are  designed  to  monitor 
for  the  presence  of  police  radar  in 
several  frequencv  bands,  including  the 
10.50-10.55  GHz.  24.05-24.25  GHz  and 
33.4-36  0  GHz  bands  The  oscillator 
signals  internally  generated  by  some 
radar  detectors'  tuning  circuifcr\'  are 
being  radiated  and  causing  interference 
to  VSATs.  The  level  of  these  signals  is 
typically  far  above  the  Part  15  limits. 
The  potential  for  interference  to  VSATs 
caused  by  radar  detectors  has  recently 
increased  because  manufacturers  have 
begun  using  swept  frequency  oscillators 
at  different  frequencies  than  previously 
used.  The  purpose  of  these  changes  is  to 
enhance  detection  of  police  radar  while 
making  it  more  difficult  for  police  to 


detect  the  presence  of  radar  detectors  in 
vehicles, 

10.  We  invite  comment  on  whether 
there  is  a  need  to  require  radar  detectors 
to  comply  with  emission  limits  to 
minimize  the  possibility  of  interference, 
and  if  so,  what  are  the  appropnate 
limits.  We  also  seek  comments  on 
whether  there  are  any  other  receivers 
that  tune  above  960  MHz  that  should  be 
required  to  comply  with  emission 
limits.  If  so.  we  seek  comments  on  the 
appropriate  limits,  and  whether  the 
limits  should  apply  in  all  frequency 
bands  or  only  certain  bands  where 
interference  may  be  more  likely  to 
occur,  such  as  the  VSAT  bands. 
Furthermore,  we  seek  comment, 
especially  from  small  entities. 
concerning  the  timeframe  that  should  be 
required  to  comply  with  any  new 
emission  limits 

Data  Transmission  by  Remote  Control 
Devices 

11.  Section  15.231  of  the  rules  allows 
the  operation  of  remote  control  devices 
in  the  40  MHz  band  and  above  70  MHz 
There  are  two  separate  provisions  for 
operation  under  this  section.  Paragraph 
(a)  contains  field  strength  limits  for 
transmitters  that  transmit  control 
signals,  such  as  those  used  with  alarm 
systems,  door  openers  and  remote 
switches,  A  transmitter  operated  under 
this  paragraph  must  cease  transmission 
within  5  seconds  after  being  activated 
automatically  or  after  a  manually 
operated  switch  is  released.  Continuous 
transmissions  such  as  voice  and  video 
are  not  permitted,  and  data 
transmissions  are  not  permitted  except 
for  recognition  codes  to  identify-  specific 
transmitters  in  a  system.  There  is  a 
prohibition  on  periodic  transmissions  at 
regular  predetermined  inten'als. 
although  transmissions  are  permitted 
once  per  hour  to  verify-  the  integrity  of 
security  transmitters  Paragraph  (ej  of 
this  section  allows  any  type  of 
transmission,  including  data  and 
transmissions  at  regular  periodic 
intervals.  However,  this  paragraph 
contains  lower  field  strength  limits  than 
paragraph  (a),  and  it  places  strict  timing 
requirements  on  periodic  transmissions 

12.  We  believe  that  the  prohibition  on 
data  transmissions  in  paragraph  (a)  is 
unnecessarily  constraining  and  can  be 
an  impediment  to  the  development  of 
new-  types  of  devices.  We  do  not  believe 
that  removing  this  restriction  will  result 
in  an  increased  potential  for 
interference.  Based  on  the  lack  of  a 
record  of  interference  complaints  from 
devices  operating  under  this  section,  we 
tentatively  conclude  that  the  existing 
limits  on  field  strength  and  duration  of 
transmissions  are  sufficient  to  prevent 


harmful  interference  Because  the 
interference  potential  of  a  device  is  a 
function  of  the  permitted  signal  strength 
and  duration  of  the  transmissions  rather 
than  the  type  of  information  sent,  there 
should  be  no  difference  between  the 
interference  potential  of  a  device 
transmitting  recognition  codes  as 
permitted  by  paragraph  (a)  as  compared 
to  a  device  transmitting  data  that 
represents  other  kinds  of  information 
.Accordingly,  we  are  proposing  to 
remove  the  prohibition  on  the 
transmission  of  data  in  §  15, 231(a).  We 
are  also  proposing  to  remove  the 
prohibition  on  voice  and  video 
transmissions.  Data  representing  voice 
or  video  has  no  greater  interference 
potential  than  any  other  type  of  data, 
and  the  timing  requirements  in 
paragraphs  (a)  and  (e)  will  not  allow 
continuous  transmissions,  so  there  is  no 
need  to  expressly  prohibit  them 
13.  We  seek  comments  on  our 
proposal  to  allow  data  transmission 
under  §  15.231(a)  and  the  potential 
benefits  to  manufacturers  We  also  seek 
comment  on  whether  allowing  data 
transmissions  will  result  in  an  increased 
proliferation  of  devices  or  in  devices 
transmitting  for  a  greater  amount  of 
time,  and  whether  there  is  a  need  to 
modify-  the  timing  requirements  in 
paragraphs  (a)  or  (e)  to  avoid 
interference  to  other  radio  services. 

Radio  Frequency  Identification  Systems 

14   Radio  frequency  identification 
(RFED)  systems  use  radio  signals  to  track 
and  identify-  items  such  as  shipping 
containers  and  merchandise  in  stores  A 
system  typically  consists  of  a  tag 
mounted  on  the  item  to  be  identified, 
and  a  transmitter/receiver  unit  that 
interrogates  the  tag  and  receives 
identification  data  back  from  the  tag. 
The  tag  may  be  a  self-powered 
transmitter,  or  it  may  receive  power 
from  the  interrogating  transmitter  RFID 
systems  can  operate  in  a  number  of 
frequency  bands  under  part  15  of  the 
rules, 

1 5 ,  SCITS  B  2  0  Petition  for 
Rulemaking.  We  believe  that  the 
increases  in  emission  levels  proposed 
by  NCITS  BlO  are  not  likely  to  create 
significant  interference  to  other  senices. 
Further,  although  other  part  15  RFID 
systems  are  not  protected  from 
interference  from  new  RFID  systems,  we 
believe  that  the  potential  for  such 
interference  is  low  and  can  be  mitigated 
through  site  engineering  techniques  if  it 
should  occur  Thus,  we  find  that  the 
public  interest  would  be  best  served  by 
proposing  to  modify-  our  rules  to  permit 
the  introduction  of  these  improved  RFID 
devices.  Specifically,  we  are  proposing 
to  modify  §  15,225  to  include  the 
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emission  mask  sought  by  NCITS  BlO. 
We  are  also  proposing  to  amend 
§  15  205  of  the  rules  to  allow  devices 
operated  pursuant  to  §  15.255  to  place 
emissions  other  than  spurious  emissions 
into  the  13.36-13.41  MHz  restricted 
band.  This  restricted  band  was  intended 
to  protect  radio  astronomy  operations. 
However,  radio  astronomy  operations  in 
this  band  in  the  United  States  are 
limited  to  one  site  in  Florida.  NTIA  has 
stated  that  they  do  nt)t  object  to 
allowing  emissions  from  RFID  devices 
in  this  restricted  band.  Alternatively,  we 
propose  to  remove  the  13.36-13.41  MHz 
band  from  the  restricted  bands  listed  in 
*?  15  205  We  seek  comment  on  these 
proposals. 

16  The  NCITS  BlO  also  requests  that 
the  Commission  clarif\'  that  RFlD  tags 
may  be  approved  with  or  without  the 
reader.  NCITS  BlO  states  that  separate 
authorizations  of  the  RFID  tag  and 
reader  could  foster  competition  in  the 
provision  of  tags  designed  to  work  with 
nuiltiple  readers.  We  agree  with  NCITS 
B 1 U  and  are  proposing  to  amend 
§  15.225  to  specify  that  RFID 
applications  equipment  authorization 
for  tags  and  readers  can  be  submitted 
either  together  or  separately.  Tags  and 
readers  approved  together  would  both 
be  labeled  with  the  same  FCC 
identification  number.  We  seek 
comment  on  this  proposal. 

1 7.  SA  VI  Petition  for  Rule  Making.  We 
agree  with  SAV'l  that  changes  to  part  15 
to  all  more  advanced  RFID  systems  in 
the  433  MHz  band  would  serve  the 
public  interest.  Accordingly,  we  are 
proposing  to  create  a  new  section  that 
would  allow  operation  of  such  devices 
in  the  425-435  MHz  band.  We  propose 
to  allow  a  maximum  field  strength  of 
1 1.000  microvolts  per  meter  measured 
at  a  distance  of  3  meters  using 
equipment  with  an  average  detector 
function.  The  ma.ximum  peak  level 
permitted  would  be  110.000  microvolts 
per  meter  measured  at  a  distance  of  3 
meters.  This  is  the  same  as  the  current 
limit  in  §  15.231(a)  at  433  MHz.  which 
we  believe  will  provide  an  adequate 
signal  for  reliable  communications 
while  minimizing  the  potential  for 
interference  to  other  users  of  the  band. 
As  proposed  bv  SAVI,  transmissions 
would  be  limited  to  120  seconds  with  al 
least  a  10  second  silent  period  between 
transmissions,  except  that 
retransmissions  would  be  permitted  in 
case  of  data  errors.  We  also  propose  that 
powered  tags  and  readers  could  be 
approved  either  separately  or  under  a 
single  application  as  we  proposed  for 
devices  operating  in  the  13.56  MHz 
band.  We  seek  comments  on  these 
proposals.  We  also  seek  comments  on 
allowing  retransmissions  in  the  event  of 


data  errors,  and  whether  we  need  to 
more  clearly  define  the  circumstances 
under  which  retransmissions  are 
permitted. 

Declaration  of  Conformity  (DoC) 
Labeling 

18.  Many  unintentional  radiators 
under  part  15  of  the  rules,  including 
personal  computers.  VCRs  and  radio 
receivers,  are  authorized  through  the 
Declaration  of  Conformity  (DoC) 
procedure.  DoC  is  a  self-approval 
procedure  in  which  the  manufacturer 
has  the  equipment  tested  for  compliance 
at  a  laboratory  accredited  to  make  the 
required  measurements.  Once  the 
equipment  has  been  found  to  comply 
with  the  applicable  rules,  it  may  be 
marketed  without  an  approval  from  the 
Commission. 

19.  Equipment  authorized  through  the 
DoC  procedure  must  be  labeled  as 
specified  in  Section  15.19  of  the  rules. 
This  section  shows  illustrations  of  two 
variations  of  the  label  to  be  used.  One 
label  is  for  equipment  that  was  tested 
for  compliance  as  a  complete  unit,  and 
the  other  label  is  for  personal  computers 
that  ware  assembled  from  components 
that  ware  tested  separately  for 
compliance.  Either  variation  of  label 
must  include  the  manufacturer's  trade 
name,  the  equipment  model  number, 
the  FCC  logo,  the  phrase  "For  Home  or 
Office  Use  ",  and  a  statement  as  to 
whether  the  complete  device  was  tested 
for  compliance  or  whether  it  was 
assembled  from  tested  components. 

20.  The  DoC  procedure  was  originally 
established  to  reduce  the  burden  on 
manufacturers  of  Class  B  personal 
computers  and  peripherals  by 
eliminating  the  delays  resulting  from 
the  requirement  to  obtain  a  Commission 
approval  prior  to  marketing  equipment. 
The  phrase  "For  Home  or  Office  Use" 
on  the  DoC  label  was  intended  to  show- 
that  a  device  meets  the  more  stringent 
Class  B  limits  and  is  suitable  for  use  in 
either  residential  (Class  B)  or  non- 
residential (Class  A)  environments. 
However,  because  Class  B  devices  may 
be  used  anywhere,  this  statement  on  the 
label  is  unnecessary',  and  requiiing  it  to 
be  included  means  that  manufacturers 
must  use  a  larger  label  on  a  device.  This 
could  become  increasingly  burdensome 
as  advancements  in  technology  result  in 
smaller  and  smaller  equipment.  We  are 
therefore  proposing  to  delete  the 
requirement  for  the  phrase  "For  Home 
or  Office  Use"  ;o  simplifv  the  label  (The 
text  of  labels  in  §  15.19(b)(1)  do  not 
appear  in  this  proposed  rule  but  will 
appear  in  full  text  in  the  final  rule.). 

21.  We  are  also  proposing  to  eliminate 
the  statement  on  the  label  that  the 
complete  device  be  tested  for 


compliance  in  order  to  further  simplify 
the  label.  We  will,  however,  continue  to 
require  that  personal  computers 
assembled  from  tested  components 
contain  a  statement  to  that  effect  on 
their  label.  That  information  could 
assist  us  in  determining  the  source  of 
compliance  problems  when 
investigating  cases  of  non-compliant 
equipment.  We  do  not  believe  requiring 
this  information  on  the  label  would  be 
unduly  burdensome  because  the  types 
of  computers  assembled  from  tested 
components  generally  have  more  space 
for  the  label.  We  believe  these  changes 
will  result  in  a  reduced  burden  on 
manufacturers  while  still  requiring 
sufficient  information  on  equipment  for 
enforcement  purposes.  We  seek 
comment  on  these  proposals.  In  other 
proceedings,  parties  have  indicated  that 
electronic  labeling  may  enhance 
flexibility  by  permitting  equipment  to 
be  quickly  re-labeled  when  changes  are 
made  to  the  product  identification 
number.  We  seek  comment  on  whether 
electronic  labeling  should  be  permitted 
for  devices  authorized  under  the  DoC 
procedure  as  we  proposed  for  certain 
other  equipment.  If  so.  we  seek 
comment  on  what  would  be  an 
appropriate  method  for  electronically 
labeling  equipment  such  as  computers 
that  are  authorized  through  the  DoC 
procedure. 

Test  Procedure  for  Unlicensed  PCS 
Equipment 

22.  Section  15.31  of  the  rules  lists  the 
measurement  procedures  that  the 
Commission  will  use  to  determine 
whether  a  part  15  device  complies  with 
the  applicable  technical  requirements. 
In  the  past  the  Commission  usually 
developed  its  own  measurement 
procedures.  More  recently,  the 
Commission  has  shifted  to  incorporating 
industry-developed  measurement 
procedures  into  the  rules  by  reference. 
The  American  National  Standards 
Institute  (ANSI)  C63. 4-1992  procedure 
is  specified  as  the  procedure  the 
Commission  will  use  for  testing  most 
intentional  and  unintentional  radiators 
for  compliance.  However,  this 
procedure  does  not  cover  certain  types 
of  devices,  including  unlicensed 
Personal  Communication  Ser\'ice  (PCS) 
equipment. 

23.  Unlicensed  PCS  equipment  has 
certain  unique  technical  requirements 
that  other  Part  15  devices  do  not  have 
which  are  intended  to  prevent 
interference  between  devices.  For 
example,  there  is  a  clearly  defined 
spectrum  etiquette  that  requires 
unlicensed  PCS  equipment  to  monitor 
the  spectrum  before  transmitting  and  to 
use  a  specific  transmission  format. 
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Ensuring  that  unlicensed  PCS 
equipment  complies  with  this  etiquette 
requires  a  highly  specialized 
measurement  procedure.  The  ANSI  C63 
Committee  recently  completed  work  on 
a  measurement  procedure  for 
unlicensed  PCS  equipment.  ANSI 
C63  17-1998.  This  procedure  provides 
detailed  guidance  that  will  assist 
manufacturers  in  measuring  unlicensed 
PCS  devices  to  ensure  that  they  complv 
with  the  requirements  in  our  rules.  We 
are  therefore  proposing  to  incorporate  • 
this  procedure  into  our  rules  bv 
reference  as  the  procedure  we  will  use 
for  testing  unlicensed  PCS  equipment. 
We  request  comments  on  this  proposal. 

Exemption  for  Very  Low-Powered 
Devices 

24.  Part  15  of  the  rules  requires  most 
devices  that  intentionally  emit 
radiofrequency  radiation  to  be  certified 
before  they  can  be  marketed.  Phillip 
Inglis  noted  that  there  are  a  number  of 
devices  on  the  market  that  transmit 
signals  on  low  frequencies  at  extremelv 
low  power  levels,  such  as  card  readers, 
pens  used  to  write  on  specialized 
computer  screens,  and  other  devices 
designed  to  communicate  over  distances 
of  inches.  All  such  devices  must  be 
certified  regardless  of  how  low  an 
operating  power  they  use.  Certification 
requires  that  the  manufacturer  have  the 
equipment  tested  for  compliance, 
submit  an  application  with  the  test 
results  and  other  e.xhibits  to  the 
Commission  and  wait  for  an  approval 
before  marketing  the  equipment.  We 
believe  that  the  interference  potential  of 
such  devices  is  extremely  low,  and  we 
tentatively  conclude  that  requiring 
certification  is  an  unnecessar%'  burden 
on  manufacturers.  We  therefore  propose 
to  exempt  devices  operating  below  490 
kHz  from  certification  if  the  maximum 
field  strength  emitted  is  more  than  40 
dB  below  the  applicable  part  15  limits 
We  seek  comment  on  this  proposal.  As 
an  alternative,  we  seek  comment  on 
whether  all  transmitters  operating  below 
490  kHz  under  the  provisions  of 

§  15.209  should  be  only  subject  to 
verification.  Verification  simplv 
requires  the  manufacturer  to  have  the 
equipment  tested  and  to  retain  certain 
information  on  file.  No  application 
filing  is  required  for  verification  and  the 
equipment  may  be  sold  as  soon  as  it  is 
found  to  complv. 

Information  to  the  User 

25.  Manufacturers  are  required  to 
supply  certain  information  to  the  users 
of  products  operating  under  part  15  of 
the  rules.  Section  15.21  requires  the 
instruction  manual  for  all  part  15 
devices  to  contain  a  statement  that 


unauthorized  modifications  to  a  device 
could  void  the  user's  authority  to 
operate  it.  In  addition.  §  15.105  requires 
the  manual  for  a  digital  device  to 
include  a  warning  of  the  potential  for 
interference  to  other  devices  and  a  list 
of  some  steps  that  could  possibly 
eliminate  the  interference.  The  rules 
originally  envisioned  that  this 
information  would  be  included  in  a 
paper  instruction  manual.  As 
manufacturers  have  moved  to  provide 
more  of  their  manuals  electronicallv.  the 
Commission  has  permitted  this  warning 
information  to  be  provided  bv 
alternative  means,  such  as  a  CD-ROM. 

26,  The  Information  Technology 
Industry'  Council  (ITI)  states  that 
manufacturers  are  increasingh 
providing  information  over  the  Internet, 
rather  than  on  paper  or  a  CD-ROM.  ITI 
recommends  that  the  Commission 
consider  the  possibility  of  allowing  the 
information  to  users  required  bv  the 
rules  to  be  supplied  over  the  Internet 
rather  than  with  the  product.  We  do  not 
believe  it  is  burdensome  on 
manufacturers  to  require  this 
information  to  be  supplied  with  the 
product  when  a  paper  manual  or  CD- 
ROM  is  supplied  with  the  product 
However,  this  requirement  could  be 
burdensome  in  cases  where  the 
instruction  manual  is  only  available 
over  the  Internet.  We  therefore  propose 
that  manufacturers  be  permitted  to 
provide  the  required  information  to 
users  in  the  instruction  manual  in 
whatever  form  the  manual  is  supplied 
This  may  be  on  paper,  a  computer  disk, 
a  CD-ROM  or  over  the  Internet  This 
will  ensure  that  the  information  is 
readily  available  to  users  while 
minimizing  the  burden  on 
manufacturers.  We  seek  comment  on 
this  proposal.  We  seek  comment,  more 
particularly,  on  whether  Internet- 
delivered  manuals  create  accessibility 
problems  for  consumers  without 
Internet  access  or  for  groups  of 
consumers  for  whom  obtaining  Internet 
access  is  difficult  Where  this  is  the 
case,  we  seek  comment  on  whether 
allowing  important  information  to  be 
delivered  only  over  the  Internet  results 
in  certain  consumers  having  insufficient 
access  to  information.  We  also  seek 
comment  on  whether  allowing  warnings 
to  be  delivered  exclusively  online  will 
result  in  a  significant  reduction  in  the 
number  of  consumers  who  receive  the 
warnings 

Proposed  Revisions  to  Part  2 

Family  Radio  Semce  Equipment 
Measurements 

27.  In  1996.  the  Commission 
established  the  Family  Radio  Service 


(FRS).  which  is  a  private,  two-way.  verv 
short  distance  voice  communications 
service  for  facilitating  family  and  group 
activities  Part  95  of  the  rules  specifies 
the  operating  frequencies  and  a 
frequency  tolerance  requirement  for 
transmitters  used  in  the  FRS.  The 
temperature  ranges  over  which 
frequency'  tolerance  measurements  for 
most  transmitters  must  be  made  are 
specified  in  part  2  of  the  rules 
However,  at  the  time  the  FRS  was 
established,  the  temperature  ranges 
specified  in  part  2  only  applied  to 
equipment  authorized  under  the  now- 
abolished  type-acceptance  procedure. 
Because  the  rules  adopted  for  the  FRS 
stated  that  transmitters  were  to  be 
authorized  under  the  certification 
procedure,  the  temperature  ranges 
specified  in  part  2  for  type-accepted 
equipment  did  not  apply.  Therefore,  the 
temperature  range  over  which  FRS 
frequency  stability  measurements  must 
be  made  was  not  clear.  .Accordingly,  we 
are  proposing  to  amend  our  rules  to 
specify  that  FRS  frequency  stability 
measurements  are  to  be  made  from  -  20 
°C  to  +50  °C.  We  request  comments  on 
this  proposal 

Accreditation  of  Test  Laboratories 

28.  Section  2  948  of  the  rules  require 
laboratories  that  submit  test  data  for 
equipment  subject  to  certification  under 
parts  1 5  and  1 8  of  the  rules  to  file  an 
up-to-date  description  of  its  facility  with 
the  Commission.  Many  of  these 
laboratories  are  accredited  by  a 
recognized  accrediting  organization 
such  Accreditation  Program  (NVLAP) 
that  determines  the  technical 
competency  of  the  laboratory  in 
accordance  with  International 
Organization  for  Standardization/ 
International  Electrotechnical 
Commission  (ISO/IEC)  Standard  17025. 
Because  the  accreditation  process 
considers  both  the  test  facility  and  the 
competency  of  the  laboratory  to  perform 
the  required  measurements,  we  question 
whether  it  is  necessary  for  an  accredited 
laboratory  to  submit  a  description  of  its 
facility  to  the  Commission  as  the  rules 
currently  require.  Therefore,  we  are 
tentatively  proposing  to  remove  this 
requirement  from  §  2  948  of  the  rules  for 
accredited  laboratories,  provided  the 
accrediting  organization  notifies  the 
Commission  with  certain  minimum 
information  about  the  laboratory  .  We 
propose  that  this  information  would 
include  the  laboratorv  name,  address, 
contact  information,  scope  of 
accreditation,  date  of  accreditation  and 
date  by  which  the  accreditation  must  be 
renewed  In  addition,  we  are  proposing 
to  clarify  the  requirements  in  §  2.948  for 
the  testing  of  equipment  subject  to 
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Declaration  of  Conformity,  which 
requires  the  use  of  an  accredited 
laboratory  Specifically,  we  propose  that 
the  accreditation  of  laboratories  outside 
the  United  States  will  be  recognized  by 
the  Commission  if  one  of  the  following 
two  conditions  are  met:  (1)  the 
laboratop.'  has  been  designated  by  a 
foreign  authority  and  recognized  by  the 
Commission  under  the  terms  of  a 
government-to-government  Mutual 
Recognition  Agreement  or  Arrangement; 
or  (2)  the  laboratory  has  been  accredited 
by  an  organization  whose  accreditations 
are  recognized  bv  the  Commission.  We 
seek  comment  on  these  proposals. 

.Additional  Proposals 

29.  We  believe  that  there  are  a  number 
of  other  changes  that  can  be  made  to 
simplih-  and  clarify  Parts  2.  15  and  18 
of  the  rules.  Our  analysis  revealed 
several  rule  sections  that  no  longer 
appear  to  be  necessarv'.  In  addition,  we 
identified  several  sections  that  need  to 
be  updated  to  reflect  the  availabilitv  of 
more  recent  industry  documents,  or  that 
need  other  minor  revisions.  The 
proposed  changes  are  listed  below.  We 
request  comment  on  each  of  these 
proposals. 

•  Section  2.202  Bandwidths.  The 
table  of  necessary  bandwidth 
calculations  in  paragraph  (g)  does  not 
contain  entries  for  newer  digital 
modulation  types.  The  NTIA  Manual  of 
Rei^ulations  F'  Procedures  for  Federal 
Radio  Frfijucncy  Management  contains 
formulas  for  calculating  necessary 
bandwidths  for  various  digital 
modulation  types,  and  we  are  proposing 
to  add  them  to  the  table  in  §  2.202(g). 

•  Section  2.948  Description  of 
measurement  facilities.  VVe  are 
proposing  to  remove  references  to 
expired  transition  dates  and  obsolete 
measurement  procedures,  update 
references  to  reflect  the  availability  of 
the  new  ANSI  C6,3. 4-2000  measurement 
procedure,  and  to  correct  the 
t>ommissions  mailing  address. 

•  Section  2  1033  Application  for 
certification.  We  are  proposing  to  re- 
designate paragraph  2.1033(c)(17)  on 
composite  devices  a.s  paragraph 

2, 1033(d)  This  proposed  change 
corrects  a  numbering  error  that  arose  in 
the  Report  and  Order  in  ET  Docket  97- 
94. 

•  Sections  2.1061  through  2.1065 
Filing  for  Application  Reference.  This 
procedure  was  developed  over  20  years 
ago  to  allow  manufacturers  and 
licensees  to  file  transmitter 
measurement  data  with  the 
Commission  The  Commission  would 
retain  the  test  data  for  future  reference 
by  licensees  This  procedure  is  separate 

.  from  the  regular  equipment 


authoriration  process.  There  appears  to 
be  no  current  need  for  this  nrocedure, 
so  we  are  proposing  to  remove  it  from 
the  rules. 

•  Section  15.31  Measurement 
standards.  We  are  proposing  to  remove 
references  to  measurement  procedures 
that  are  no  longer  used  and  to  correct 
the  Commission's  mailing  address.  In 
addition  we  are  proposing  to  update  the 
reference  to  reflect  the  new  ANSI 

C63. 4-2000  measurement  procedure. 
The  rules  will  continue  to  indicate  that 
the  Commission  will  not  use  certain 
sections  of  this  procedure  for 
determining  the  compliance  of 
equipment.  Also,  we  are  proposing  that 
the  rules  reflect  the  Commission's 
longstanding  practice  to  use  loop 
antennas  rather  than  rod  antennas  for 
low  frequency  measurements. 

•  Section  15.118  Cable  ready 
consumer  electronics  equipment.  We 
are  proposing  to  correct  the 
Commission's  mailing  address. 

•  Section  15.120  Program  blocking 
technology  requirements  for  television 
receivers.  We  are  proposing  to  correct 
the  Commissions  mailing  address, 

•  Section  15,255  Operation  in  the 
band  59. 0-64.0  GHz.  We  are  proposing 
to  correct  the  wording  in  paragraph 
fb)(5)  from  "emission  limits  "  to 
"emission  levels", 

•  Section  18,103  Organization  and 
applicability  of  the  rules.  We  are 
proposing  to  delete  this  section  because 
it  duplicates  the  table  of  contents  for 
Part  18. 

•  Section  18,105  Other  applicable 
rules.  We  are  proposing  to  delete  this 
section  because  it  provides  little 
information  and  is  not  necessarv". 

•  Section  18.119  Importation.  We  are 
proposing  to  delete  this  section  because 
it  duplicates  portions  of  the  rules  in  part 
2. 

•  Section  90.203  Certification 
required.  We  are  proposing  to  correct  an 
error  in  paragraph  (k)  that  occurred 
when  ndes  streamlining  the  equipment 
authorization  processes  were  published 
in  the  Federal  Register. 

Initial  Regulatory  Flexibility  Analysis 

30.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rule  Making  (NPRM),  Written 


'  See  5  U.S.C.  603  The  RFA,  see  5  U.S.C.  601  et. 
seq..  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Public  Law 
104-121,  no  Stat.  847  (1996)  (CWAAA).  Title  II  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 


public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  provided 
in  paragraph  51  of  the  NPRM.  The 
Commission  will  send  a  copv  of  the 
NPRM.  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).^ 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

€1.  Section  11  of  the  Communications 
Act  of  1934.  as  amended,  and  Section 
202(h)  of  the  Telecommunications  Act 
of  1996  require  the  Commission;  (1)  To 
review  biennially  its  regulations 
pertaining  to  telecommunications 
service  providers  and  broadcast 
ownership;  and  (2)  to  determine 
whether  economic  competition  has 
made  those  regulations  no  longer 
necessary  in  the  public  interest.  The 
Commission  is  directed  to  modify  or 
repeal  any  such  regulations  that  it  finds 
are  no  longer  in  the  public  interest. 

32.  As  part  of  the  biennial  review  for 
the  year  2000,  the  Commission  reviewed 
its  regulations  pertaining  to 
telecommunications  service  providers 
and  broadcast  ownership  and 
recommended  a  number  of  changes  to 
those  rules.  While  not  specifically 
required  by  statute,  the  Commission 
also  reviewed  parts  2.  15  and  18  as  part 
of  this  process, 

33,  The  NPRM  proposes  several 
changes  to  part  15  and  other  parts  of  the 
rules.  Specifically,  it  proposes  to: 

(1)  Make  certain  changes  to  the  part 
15  emission  limits  above  2  GHz.  VVhile 
the  part  15  emission  limits  have  been 
effective  at  controlling  interference,  a 
review  is  warranted  due  to  the 
increasing  use  of  frequencies  above  2 
GHz.  These  limits  appear  to  restrict 
unnecessarily  certain  types  of  devices 
such  as  field  disturbance  sensors.  In 
addition,  radar  detectors,  which  are 
currently  exempt  from  complying  with 
emission  limits,  are  causing  interference 
to  satellite  services. 

(2)  Remove  the  restriction  on  data 
transmissions  bv  remote  control  device 
because  it  may  hinder  the  development 
of  new  types  of  devices,  and  the 
distinction  between  control  signals  and 
data  signals  is  becoming  increasingly 
blurred. 

(3)  Make  changes  to  the  requirements 
for  radio  frequency  identification  (RFID) 
systems  to  allow  faster  data 
transmission.  RFID  systems  use  a  small 
transmitter  attached  to  an  item  that 
transmits  data  identifying  the  item.  The 
Commission  received  two  petitions  for 


^  See  5  U.S.C.603(a). 
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rule  making  requesting  these  changes  to 
the  rules. 

(4)  Streamline  the  labeling  process  for 
equipment  authorized  under  the 
Declaration  of  Conformity  (DoC) 
procedure.  As  equipment  becomes 
smaller,  it  becomes  more  difficult  to 
include  all  the  information  currently 
required  on  the  label, 

(5)  Make  minor  corrections  and 
updates  to  part  15  and  other  parts  of  the 
rules. 

B.  Legal  Basis 

34.  The  proposed  action  is  authorized 
under  sections  4(1).  301.  302.  303(e), 
303(f).  303(r).  304  and  307  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  sections  154(i).  301. 
302.  303(e).  303(f).  303(r).  304  and  307, 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

35.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.^  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization.  "  and  "small  governmental 
jurisdiction.'-'  In  addition,  the  term 
"small  business  "  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,"^  A  small 
business  concern  is  one  which:  (1)  Is 
independently  ow^ned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.'- 

36.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  Radio  Frequency 
Equipment  Manufacturers  (RF 
Manufacturers).  Therefore,  the 
applicable  definition  of  small  entity'  is 
the  definition  under  the  SBA  rules 
applicable  to  manufacturers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment." 
According  to  the  SBA's  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualify'  as 


'5U.S.C.b03(b)(3). 

••5  U.S.C.  601(6). 

^5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15 
U.S.C.632).  Pursuant  to  the  RFA,  the  statutory 
definition  of  a  small  business  applies  "unless  an 
agency,  after  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business  Administration 
and  after  opportunity  for  public  comment, 
establishes  one  or  more  definitions  of  such  term 
which  are  appropriate  to  the  activities  of  the  agencv 
and  publishes  such  definition(s)  in  the  Federal 
Register     5  U.S.C.601(3). 

«  Small  Business  Act.  15  U.S.C,632  1996). 


a  small  business,"  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manufacture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities."  We  believe  that  manv  of 
the  companies  that  manufacture  RF 
equipment  may  qualify  as  small  entities. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

37.  The  NPRM  proposes  a  number  of 
rule  changes  that  will  affect  reporting, 
recordkeeping  and  other  compliance 
requirements.  Each  of  these  changes  is 
described  below. 

38.  The  NPRM  proposes  to  require 
radar  detectors  used  by  motorists  to 
meet  emission  limits  to  prevent 
interference  to  satellite  services.  The 
tuning  circuitry'  in  most  receivers, 
including  radar  detectors,  generates 
radio  frequency  signals  that  can  be 
radiated  and  cause  interference.  Part  15 
of  the  rules  has  limits  on  the  radiated 
signals  from  radio  receivers  that  tune  up 
to  960  MHz,  Because  radar  detectors 
only  tune  above  960  MHz,  they  are 
exempt  from  complying  with  emission 
limits  and  most  or  all  models  currently 
sold  significantly  exceed  the  Part  15 
limits.  We  expect  that  manufacturers 
would  be  required  to  redesign  radar 
detectors  to  comply  with  any  emission 
limit  adopted. 

39  The  NPRM  proposes  changes  to 
streamline  the  labeling  requirements  for 
equipment  authorized  under  the 
Declaration  of  Conformity  (DoC) 
procedure.  DoC  is  a  self-approval 
procedure  in  which  the  manufacturer 
has  the  equipment  tested  for  compliance 
at  a  laboratory  accredited  to  make  the 
required  measurements.  There  is  an 
alternative  procedure  that  allows 
personal  computers  to  be  assembled 
using  compliant  motherboards  and 
power  supplies  with  no  additional 
testing  required.  Equipment  that 
complies  with  the  applicable  rules  may 
be  marketed  without  an  approval  from 
the  Commission,  and  must  be  labeled  as 
specified  in  part  15  of  the  rules.  The 
NPRM  proposes  to  eliminate  the  phrase 
"For  home  or  office  use"  from  the  label 
for  all  equipment  subject  to  DoC.  In 
addition,  it  proposes  to  eliminate  the 
phrase  "Tested  to  comply  with  FCC 
standards"  from  the  label  on  equipment 
that  was  tested  as  a  complete  unit, 
although  this  phrase  will  still  be 


"See  13  CFR  121.201.  North  American  Industrial 
Classification  System  (NAICS)  Code  33422. 

"See  U.S.  Department  of  Commerce.  1992  Census 
of  Transportation,  Communications  and  Utilities 
(issued  May  1995).  NAICS  code  33422. 


required  on  personal  computers  that 
were  assembled  from  :ested 
components.  The  NPRM  also  proposes 
to  eliminate  the  need  to  place  the 
equipment  trade  name  and  model 
number  on  the  label  if  that  information 
is  already  on  the  equipment  in  close 
proximity  to  the  label.  These  changes 
will  permit  smaller  labels  on 
equipment.  These  changes  will  not  be 
required,  and  small  entities  can  change 
labels  as  they  change  and  upgrade 
models. 

40.  The  NPRM  proposes  to 
incorporate  the  ANSI  C63. 17-1998 
procedure  into  the  part  1 5  of  the  rules 
by  reference  as  the  procedure  the 
Commission  will  use  for  testing 
unlicensed  Personal  Communication 
Service  (PCS)  equipment  for 
compliance.  Unlicensed  PCS  equipment 
has  a  number  of  specialized  technical 
requirements  designed  to  prevent 
interference  between  devices. 
Specifically,  there  is  a  defined 

"spectrum  etiquette  "  that  requires 
unlicensed  PCS  transmitters  to  monitor 
the  spectrum  for  other  users  before 
transmitting,  and  to  use  a  defined 
transmission  format.  There  is  currently 
no  procedure  listed  in  the  rules  for 
testing  unlicensed  PCS  equipment  to 
these  requirements.  The  American 
National  Standards  Institute  (ANSI)  C63 
Committee  recently  completed  work  on 
a  procedure  for  measuring  unlicensed 
PCS  equipment,  which  the  .NPRM 
proposes  to  incorporate  into  the  rules  as 
the  procedure  that  the  Commission  will 
use. 

41.  Part  15  currently  references  the 
ANSI  C63.4-1992  procedure  as  the  one 
that  will  be  used  for  testing  most 
intentional  and  unintentional  radiators 
for  compliance  with  the  rules.  The  ANSI 
C63  Committee  recently  completed  a 
minor  revision  of  the  ANSI  C63.4-1992 
procedure  that  contains  a  number  of 
clarifications  to  the  testing  procedures. 
The  NPRM  proposes  to  reference  the 
new  C63. 4-2000  procedure  in  place  of 
the  older  version  as  the  procedure  that 
manufacturers  should  use  for 
compliance  testing. 

42.  The  NPRM  proposes  a  change  to 
the  temperature  range  for  frequency 
stability  measurements  on  transmitters 
used  in  the  Family  Radio  Ser%ice  (FRS) 
under  part  95  of  the  rules.  Most 
transmitters  used  in  licensed  services 
are  required  to  maintain  their  carrier 
frequency  within  a  specified  tolerance 
over  a  range  of  voltage  and  temperature 
variations  to  minimize  the  probability  of 
interference  to  other  users.  At  the  time 
the  FRS  was  established  in  1996.  a 
frequency  stability  limit  wa<  snerifipH 
for  transmitters,  but  no  temperature 
range  was  specified.  The  Commission 
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staff  informally  interpreted  that 

measurements  must  be  made  to  -  20 
degrees  centigrade,  A  1998  rule  change 
to  the  equipment  authorization 
requirements  imintentionally  resulted 
in  a  new  requirement  to  measure  FRS 
transmitters  to  -  30  degrees  centigrade. 
However,  the  staff  ccmtinued  requiring 
measurements  to  -  20  degrees 
centigrade  in  the  interest  of  fairness. 
The  NPRM  proposes  to  specifically 
specify  that  P'R.S  transmitters  are  to  be 
measured  to  -  20  degree  centigrade  as 
the  staff  has  been  requiring  since  1996. 

E  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 

Significant  Alternatives  Considered 

43  The  RFA  requires  an  agency  to 
describe  anv  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
aci  oiint  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.'' 

44  The  proposal  to  require  emission 
limits  on  radar  detectors  would  have  an 
impact  on  equipment  manufacturers, 
some  of  wfiif  h  ma\'  be  small  entities. 
Paragraphs  10  through  14  in  the  primary 
item  discuss  the  need  to  require  certain 
receivers  to  meet  radiated  emission 
hmits  to  minimize  thi'  possibilit\'  of 
intf-rfercncc.  We  requested  comments  in 
the  N'PR.M  on  the  timetable  that  should 
be  required  for  compliance  with  new 


emission  limits,  and  whether  a  differing 
compliance  timetable  should  be 
required  for  small  entities.  The 
alternative  of  establishing  a  different 
timetable  for  small  manufacturers 
would  allow  these  small  entities 
additional  time  to  consider  how  to  meet 
these  new  emission  limits,  and.  if 
necessary,  an  opportunity  to  redesign  or 
retool  manufacturing  facilities.  We 
expect  that  the  emission  limits  would  be 
performance,  rather  than  design 
standards,  in  that  the  Commission 
would  not  specify  how  manufacturers 
must  design  their  equipment.  The 
Commission  seeks  additional  comment 
from  small  entities  on  what  an 
appropriate  time  limit  for  compliance 
would  be,  and  the  resulting  costs. 

45.  The  other  proposals  contained  in 
this  NPRM  are  deregulatory  in  nature, 
which  we  expect  will  simplif}- 
compliance  and  reporting  requirements 
for  all  parties,  particularly  small 
entities.  For  example,  we  proposed  to 
reduce  the  amount  of  information 
required  on  the  label  for  products 
authorized  through  the  Declaration  of 
Conformity  self-approval  process.  If  this 
change  were  adopted,  manufacturers 
would  be  permitted  to  use  the 
simplified  label  as  soon  as  the  rules 
become  effective,  but  would  not  be 
required  to  do  so. 

F.  Federal  Rules  That  May  Duplicate, 
Ch'erlap.  or  Conflict  With  the  Proposed 
Rule 

46.  None. 

List  of  Subjects  _ 

47  CFRPart2 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 


47CFRPart  15 

Communications  equipment. 
Labeling.  Radio.  Reporting  and 
recordkeeping  requirements. 

47  CFRPart  W 

Business  and  industry.  Medical 
devices.  Radio.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment. 

47  CFRPart  90 

Communications  equipment. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton. 

Dt'putv  Sfcrptan . 

Rule  Changes 

For  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR. 
parts  2.  15.  18  and  90  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority-  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  l.S.C.  154.  302a.  303  and 

336.  unless  otherwise  noted. 

2.  In  §  2.202(g)  table,  under  III-A. 
Frequency  Modulation  the  entrv  6. 
Composite  Emissions  emissions  is 
revised  to  read  as  follows: 

§2.202     Bandwidths. 

***** 

(g)  *    *    * 


Descnption  of  emission 


Necessary  bandwidth 


formula 


Sample  calculation 


Designation 
of  emission 


•                                              • 

• 

III-A.  Frequency  Modulation 

•                                 *                                 * 

* 

s 

6.  Composite  Emissions 

Radio-relay  svstem     

R_  -  9K/t 

Pulse  position   modulated  by  36  voice  ctiannel 
baseband  pulse  width  at  tialf  amplitude  0  4  ^S 
B„  =  8   ■   10-    Hz  =  8  MHz  (Bandwidth  inde- 
pendent ot  the  numtier  of  voice  channels) 

8M00M7E 

K  =  1.6 

- 

« 

-.Set^.S  1  .S.C.  603(c). 
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Descnption  of  emission 


Formula 


Composite  transmission  digital  modulation    B„  =  2RK/log.-S 
using  DSB-.AM  (Microwave  radio  relay 
system). 


Binary  Frequency  Shift  Keying  (0.03  <  2D/R  <  1.0): 

B„  =  3  86D  -  0  27R 
(1.0<2D/R<2) 
B„  =  2.4D  +  1  OR 


Multilevel  Frequency  Shift  Keying B„  =  (R/log;S)  -i-  2DK 


Phase  Shift  Keying Bp=  2RK,log;S 


Quadrature  Amplitude  Modulation  (QAMl       B„=  2R/log:S 


Necessary  bandwidth 


Minimum  Shift  Keying  2-ary:  Bn  =  R(1.18) 

4-ary:  B„=  R(2.34) 


Sample  calculation 


Designation 
of  emission 


Digital  modulation  used  to  send  5  megabits  per    5M00K7 
second  by  use  of  amplitude  modulation  of  the 
mam  earner  with  4  signaling  slates  R  =  5  >  10" 
bits  per  second;  K  =  1;  S  =  4.  B^  =  5  MHz 


Digital  modulation  used  to  send  1   megabit  per 

second  by  frequency  shift  keying  with  2  sig- 
naling states  and  0.75  MHz  peak  deviation  of 
the  earner  R  =  1  x  10*  bps;D  =  0  75  x  10^ 
Hz;Bn  =  2.8  MHz 


2M80F1D 


Digital  modulation  to  send  10  megabits  per  sec- 
ond by  use  of  frequency  shift  keying  with  four 
signaling  states  and  2  MHz  peak  deviation  of 
the  mam  carrier.  R  =  10  >^  10*-  bps.  D  =  2  MHz; 
K=  1;  S  =  4;  Bn=  9  MHz 


9M00F7D 


Digital  modulation  used  to  send  10  megabits  per 
second  by  use  of  phase  shift  keying  with  4  sig- 
naling states  R  =  10  X  10^  bps;  K  -  1;  S  =  4; 
B„=  10  MHz 


10M0G7D 


64  QAM  used  to  send  135  Mbps  has  the  same     45M0W 
necessary  bandwidth  as  64-PSK  used  to  send 
135  Mbps:  R  =  135  x  10*  bps;  S  =  64;  B,-  45 
MHz 


Digital  modulation  used  to  send  2  megabits  per    2M36G1D 
second  using  2-ary  minimum  shift  keying  R  = 
2.36  X  10-  bps:  B„=  2.36  MHz 


3.  Section  2.948  is  amended  bv 
adding  a  new  sentence  to  the  end  of 
paragraph  (a)(2)  and  bv  adding 
paragraphs  (a)(2)(i).  (a)(2)(ii).  (a)(2)(iii) 
and  (e)  and.  bv  revising  paragraphs 
(a)(3),  (b)(8)  and  (d)  to  read  as  follows: 

§2.948     Description  of  measurement 
facilities. 

(a)  *    *    * 

(2)  *   *    *  A  laboratorv  that  has  been 
accredited  in  accordance  with 
paragraph  (d)  of  this  section,  is  not 
required  to  file  a  description  of  its 
facilities  with  the  Commission's 
laboratory,  provided  the  accrediting 
organization  (or  designating  authoritv  in 
the  case  of  foreign  laboratories)  submits 
the  following  information  to  the 
Commission's  laboratorv: 

(i)  Laboraton,'  name,  address  and 
contact  information. 

(ii)  Scope  of  accreditation. 

(iii)  Date  of  accreditation  and  renewal 
date  of  accreditation. 

(3)  If  the  equipment  is  to  be 
authorized  under  the  Declaration  of 
Conformity  procedure,  the  laboratorv 
making  the  measurements  must  be 
accredited  in  accordance  with 
paragraph  (d)  of  this  section 

(b)  *    *    * 

(8)  For  equipirient  that  will  be 
measured  on  an  open  field  test  site,  a 
plot  of  site  attenuation  data  taken 
pursuant  to  the  procedures  contamed  m 


sections  5.4.6  through  5.5  of  the 
following  procedure:  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE)  C63.4-2000.  entiUed  'Interim 
Standard  for  Methods  of  Measurement 
of  Radio-Noise  Emissions  from  Low- 
Voltage  Electrical  and  Electronic 
Equipment  in  the  Range  of  9  kHz  to  40 
GHz."  published  by  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Inc.  on  December  8,  2000  as  document 
number  SH94908.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552"{a]  and  1  CFR  part  51. 
Copies  of  C63. 4-2000  may  be  obtained 
from:  IEEE  Standards  Department.  455 
Hoes  Lane.  P  O   Box  1331.  Piscatavvav. 
NJ  08855-1331.  telephone  1-800-678- 
4333  Copies  of  ANSI  C63. 4-2000  mav 
be  inspected  at  the  following  locations: 

(i)  Federal  Communications 
Commission.  445  12th  Street.  S\V  . 
Office  of  Engineering  and  Technology 
(room  7-B144J.  Washington.  DC  20554, 

(ii)  Federal  Communications 
Commission  Laborator>-.  7435  Oakland 
.Mills  Road.  Columbia.  MD  21045.  or 

(iii)  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  N\V..  suite  "00. 
Washington.  DC 
*         *         «         «         • 

(d)  A  laborator>  that  has  been 
accredited  u-ith  a  scope  covering  the 
required  measurements  shall  be  deemed 
competent  to  test  and  submit  test  data 


for  equipment  subject  to  verification, 
DoC  and  certification.  Such  a  laboratory 
shall  be  accredited  by  an  approved 
accreditation  organization  based  on  the 
International  Organization  for 
Standardization/International 
Electrotechnical  Commission  (ISO/IEC) 
Standard  17025.  "General  Requirements 
for  the  Competence  of  Calibration  and 
Testing  Laboratories."  The  organization 
accrediting  the  laboratory  must  be 
approved  by  the  Commission's  Office  of 
Engineering  and  Technology,  as 
indicated  in  §0.241  of  this  chapter,  to 
perform  such  accreditation  based  on 
ISO/IEC  58.  "Calibration  and  Testing 
Laboratory  .^ccreditation  Systems — 
General  Requirements  for  Operation  and 
Recognition."  The  frequency  for 
revalidation  of  the  test  site  and  the 
information  that  is  required  to  be  filed, 
or  retained  by  the  testing  party  shall 
comply  with  the  requirements 
established  by  the  accrediting 
organization. 

(e)  The  accreditation  of  a  laboratory 
located  outside  of  the  United  States,  or 
its  possessions,  will  be  acceptable  only 
under  one  of  the  following  conditions: 

il)  If  the  accredited  laboratory  has 
been  designated  by  a  foreign  designating 
authority  and  recognized  by  the 
(~ommission  under  the  terms  of  a 
go\ernment-to-government  Mutual 
Recognition  Agreement  .-\rrangement:  or 
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(2)  If  the  laborator\'  has  been 
recognized  by  the  Commission  as  being 
arcreditcd  h\  an  organization  that  has 
►^ntered  into  an  arrangement  between 
.ic  crediting  organizations  and  the 
arrang(;ment  has  been  recognized  by  the 
("iimmission 

§2.1033     [Amended] 

4.  Section  2.1033  is  amended  by 
redesignating  paragraph  (c)(17)  as 
paragraph  (d) 

5  Section  J  10.55  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§2.1055     Measurements  required: 
Frequency  stability. 

Idj  •    *    * 

(2)  From  -  20°  to  +50°  centrigrade  for 
equipment  to  be  licensed  for  use  in  the 
Maritime  Ser\ices  under  pari  80  of  this 
chapter,  except  for  Class  A.  B.  and  S 
Emergencv  Position  Indicating 
Radiobeacons  jEPlRBS).  and  equipment 
to  be  licensed  for  use  above  ^52  MHz  at 
nperational  fixed  stations  in  all  serx'ices. 
stations  in  the  Local  Television 
Transmission  Service  and  Point-to-Point 
Microwave  under  part  21  of  this 
(  hapter.  and  equipment  licensed  for  use 
aboard  aircraft  in  the  Aviaiton  Services 
under  part  87  of  this  chapter,  and 
equipment  .iuthorized  for  use  in  the 
Family  Radio  Service  under  Part  95  of 
this  chapter. 


§2.1061     [Removed] 

h  Remove  i^  2. 1061  and  the 
undesignated  center  heading 
immediately  preceding  it. 

§2.1063     [Removed] 

7  Remove  *!  2,106,-1 

§2.1065    [Removed] 

8  Remove  «!2  1065 

PART  15— RADIO  FREQUENCY 
DEVICES 

4  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302.  303.  304, 
307.  336  and  .544A. 

10.  Section  15.19  is  amended  by 
revising  paragraphs  (b)(1)  introductorv 
text  and  (b)(l)(i)  introductor>'  text  to 
read  as  follows: 

§15.19    Labeling  requirements 

***** 

(b)*  •   * 

(1 )  The  label  shall  be  located  in  a 
conspicuous  location  on  the  device  and 
shall  contain  the  unique  identification 
described  in  ^  2  1074  of  this  chapter  and 
either  of  the  following  logos: 


(i)  If  the  product  is  authorized  based 
on  testing  of  the  product  or  system: 
***** 

11.  Section  15.21  is  amended  by 
adding  the  following  sentence  to  the 
end  of  the  section  to  read  as  follows: 

§  1 5.21     Information  to  user. 

*    *   *  In  cases  where  the  manual  is 
only  available  electronically  through  the 
Internet  or  other  computer  network,  the 
information  required  by  this  section 
may  be  included  in  the  electronic 
manual. 

12.  Section  15.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§15.31     Measurement  standards. 

(a)  The  following  measurement 
procedures  are  used  by  the  Commission 
to  detennine  compliance  with  the 
technical  requirements  in  this  part. 
Except  where  noted,  copies  of  these 
procedures  are  available  from  the 
Commission's  current  duplicating 
contractor  whose  name  and  address  are 
available  from  the  Commission's 
Consumer  Information  Bureau  at  1-888- 
CALL  FCC  (1-888-225-5322). 

(1)  FCC/OET  MP-2:  Measurement  of 
UHF  Noise  Figures  of  TV  Receivers. 

(2)  Unlicensed  Personal 
Communication  Service  (UPCS)  devices 
are  to  be  measured  for  compliance  using 
American  National  Standards  Institute 
(ANSI)  C63. 17-1998,  entitled 

"American  National  Standard  for 
Methods  of  Measurement  of  the 
Electromagnetic  and  Operational 
Compatibility  of  Unlicensed  Personal 
Communications  Services  (UPCS) 
Devices",  published  by  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Inc.  on  March  24.  1998  as  document 
number  SH94568.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(3)  Other  intentional  and 
unintentional  radiators  are  to  be 
measured  for  compliance  using  the 
following  procedure  excluding  sections 
4.1.5.2.  5.7,  9  and  14:  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE)  C63.4— 2000,  entitled  "Interim 
Standard  for  Methods  of  Measurement 
of  Radio-Noise  Emissions  from  Low- 
Voltage  Electrical  and  Electronic 
Equipment  in  the  Range  of  9  kHz  to  40 
GHz."  published  by  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Inc.  on  December  8,  2000  as  document 
number  SH94908.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(i)  Copies  of  ANSI  C63.17-1 998  and 
C63. 4-2000  may  be  obtained  from:  IEEE 
StandM-ds  Department,  455  Hoes  Lane, 


P.O.  Box  1331,  Piscatawav,  NJ  08855- 
1331,  telephone  1-800-678-4333. 

(ii)  Copies  of  ANSI  C63. 17-1998  and 
C63. 4-2000  may  be  inspected  at  the 
following  locations: 

(A)  Federal  Communications 
Commission,  445  12th  Street,  SVV, 
Office  of  Engineering  and  Technology 
(room  7-B144).  Washington.  DC  20554. 

(B)  Federal  Communications 
Commission  Laboratory.  7435  Oakland 
Mills  Road.  Columbia.  MD  21046.  or 

(C)  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  N\V,  suite  700. 
Washington,  DC. 

13.  Section  15.105  is  amended  bv 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§15.105     Information  to  the  user. 

***** 

(e)  In  cases  where  the  manual  is  only 
available  electronically  through  the 
Internet  or  other  computer  network,  the 
information  required  by  this  section 
may  be  included  in  the  electronic 
manual. 

§15.118    [Amended] 

14.  Section  15.n8(b)  is  amended  by 
removing  the  words  'Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Dockets  Branch  (Room 
239),  Washington,  DC  and  adding  in  its 
place  the  words,  "Federal 
Communications  ('ommission,  445  12th 
Street.  SW..  Washington,  DC." 

§15.120    [Amended] 

15.  Section  15.120(d)(1)  is  amended 
by  removing  the  words  "Federal 
Communications  Commission.  2000  M 
Street,  NW.,  Technical  Information 
Center  (Suite  230),  Washington,  DC" 
and  adding  in  its  place  the  words 
"Federal  Communications  Commission, 
445  12th  Street.  SW.,  Washineton.  DC". 

16.  Section  15.205  is  amended  by 
adding  paragraph  (d)(6)  to  read  as 
follows. 

§  1 5.205     Restricted  bands  of  operation. 

***** 

(d)  *    *    * 

(6)  Devices  operated  pursuant  to 
§  15.225  are  exempt  from  complving 
with  this  section  for  the  13.36-13.41 
MHz  band  only. 
***** 

17.  Section  15.215  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 5.21 5    Additional  provisions  to  the 
general  radiated  emission  limitations. 

***** 

(e)  Intentional  radiators  transmitting 
in  the  spectrum  below  490  kHz  with  a 
measured  fundamental  field  strength  40 
dB  or  more  below  the  limits  specified  in 
§  15.209(a)  for  this  band,  are  subject 
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only  to  the  general  conditions  of 
operation  in  §§  15.5  and  15  29  and  are 
exempt  from  the  specific  technical 
standards  and  other  requirements 
contained  in  this  part  The  operator  of 
the  exempted  device  shall  be  required  to 
take  any  steps  necessan,'  to  stop 
transmission  from  the  device  upon  a 
finding  by  the  Commission  or  its 
representative  that  the  device  is  causing 
harmful  interference.  Transmission 
shall  not  resume  until  the  condition 
causing  the  harmful  interference  has 
been  corrected. 

18.  Section  15.225  is  revised  to  read 
as  follows: 

§15.225     Operation  within  ttie  band  13.11 0- 
14.010  MHz. 

(a)  The  field  strength  of  any  emissions 
within  the  band  13.553-13:567  MHz 
shall  not  exceed  15,848  microvolts/ 
meter  at  30  meters 

(b)  Within  the  bands  13.410-13.553 
MHz  and  13.567-13.710  MHz.  the  field 
strength  of  any  emissions  shall  not 
exceed  334  microvolts/meter  at  30 
meters. 

(c)  Within  the  bands  13.110-13,410 
MHz  and  13.710-14.010  MHz  the  field 
strength  of  any  emissions  shall  not 
exceed  106  microvolts/meter  at  30 
meters. 

(d)  The  field  strength  of  any  emissions 
appearing  outside  of  the  13.110-14  010 
MHz  band  shall  not  exceed  30 
microvolts/meter  at  30  meters. 

(e)  The  frequency  tolerance  of  the 
carrier  signal  shall  be  maintained  within 
±0.01%  of  the  operating  frequency  over 
a  temperature  variation  of  -  20  degrees 
to  +50  degrees  C  at  normal  supply 
voltage,  and  for  a  variation  in  the 
primary  supply  voltage  from  85%  to 
115%  of  the  rated  supply  voltage  at  a 
temperature  of  20  degrees  C.  For  batterv 
operated  equipment,  the  equipment 
tests  shall  be  performed  using  a  new 
battePk' 

(f)  In  the  case  of  radio  frequency 
powered  tags  designed  to  operate  with 
a  device  authorized  under  this  section, 
the  tag  may  be  approved  with  the  device 
or  be  considered  as  a  separate  device 
subject  to  its  own  authorization. 
Powered  tags  approved  with  a  device 
under  a  single  application  shall  be 
labeled  with  the  same  identification 
number  as  the  device. 

19.  Section  15,231  is  amended  bv 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 

§  15.231     Operation  in  tt>e  band  40.66-40.70 
MHz  and  above  70  MHz. 

(a)  The  provisions  of  this  section  are 
restricted  to  operation  within  the  band 


40.66-40.70  MHz  and  above  70 
MHz.*    *   * 

*         *         •         •         » 

20.  Section  15.240  is  added  to  read  as 
follows: 

§  1 5.240    Operation  in  the  band  425-435 
MHz. 

(a)  Operation  under  the  provisions  of 
this  section  is  restricted  to  devices  that 
use  radio  frequency  energy  to  locate  and 
identify  devices  and  exchange  data. 
Devices  operated  pursuant  to  the 
provisions  of  this  section  shall  be  digital 
data  devices  and  not  be  used  for  voice 
communications 

(b)  The  field  strength  of  any  emissions 
radiated  within  the  specified  frequency 
band  shall  not  exceed  11.000  microvolts 
per  meter  measured  at  a  distance  of  3 
meters  The  emission  limit  in  this 
paragraph  is  based  on  measurement 
instrumentation  employing  an  average 
detector  The  provisions  in  §  15.35  for 
limiting  peai,  emissions  applv 
Additionally,  devices  authorized  under 
thes^  provisions  shall  be  provided  with 
a  means  for  automatically  limiting 
operation  so  that  the  duration  of  each 
transmission  shall  not  be  greater  than 
120  seconds  and  be  only  permitted  to 
reinitiate  an  interrogation  in  the  case  of 
a  transmission  error  .absent  such  a 
transmission  error,  the  silent  period 
between  transmissions  shall  not  be  less 
than  10  seconds, 

(c)  The  field  strength  of  emissions 
radiated  on  any  frequency  outside  of  the 
specified  band  shall  not  exceed  the 
general  radiated  emission  limits  in 

§15  209 

(d)  The  device  shall  be  self-contained 
with  no  external  or  readily  accessible 
controls  that  may  be  adjusted  to  permit 
operation  in  a  manner  inconsistent  with 
the  provisions  in  this  section  .Anv 
antenna  that  may  be  used  with  this 
device  shall  be  permanently  attached 
and  shall  not  be  readily  modifiable  bv 
the  user, 

(e)  In  the  case  of  radio  frequency 
powered  tags  designed  to  operate  with 
a  device  authorized  under  this  section, 
the  tag  may  be  approved  with  the  device 
or  be  considered  as  a  separate  de\ice 
subject  to  its  own  authorization 
Powered  tags  approved  with  a  device 
under  a  single  application  shall  be 
labeled  with  the  same  identification 
number  as  the  device, 

21   Section  15  255  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows 

§  15.255     Operation  within  the  band  59.0- 
64.0  GHz. 


(b) 


(5)  The  average  emission  levels  shall 
be  calculated,  based  on  the  measured 
peak  levels,  over  the  actual  time  period 
during  which  transmission  occurs. 


PART  18— INDUSTRIAL,  SCIENTIRC, 
AND  MEDICAL  EQUIPMENT 

22  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

.Authority:  47  U.S.C.  4,  301,  302,  303.  304. 

30" 

§18.103     [Removed). 

23  Remove  §  18.103. 
§18.105    [Removed]. 

24.  Remove  *!  18  105. 
§18.119    [Removed]. 

25  Remove  «?  18  119. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

26.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11.  303lg).  303(r). 
and  332(c)(7)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i),  161, 
303(g).  303(r).  332(c)(7). 

27.  Section  90.203  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§90.203     Certification  required. 

*  *  «  •  » 

(k)  For  transmitters  operating  on 
frequencies  in  the  220-222  MHz  band, 
certification  will  only  be  granted  for 
equipment  with  channel  bandwidths  up 
to  5  kHz.  except  that  certification  will 
be  granted  for  equipment  operating  on 
220-222  MHz  hand  Channels  1  through 
160  (220  0025  through  220  7975/ 
221.0025  through  221.7975),  171 
through  180  (220.8525  through 
220  8975  221  8525  through  221.8975). 
and  18fa  through  200  (220.9275  through 
220.9975/221.9275  through  221.9975) 
with  channel  bandwidths  greater  than  5 
kHz. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171.  173.  174,  175.  176, 
177,  and  178 

[Docket  No.  RSPA-98-4952  (HM-223)] 

RIN  2137-AC68 

Applicability  of  the  Hazardous 
Materials  Regulations  to  Loading. 
Unloading,  and  Storage;  Extension  of 
Comment  Period 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  lune  14.  2001,  RSPA 
publishi'd  a  notice  of  proposed 
niiiTnaking  to  clarify-  the  applicability  of 
tlif  Hazardous  Materials  Regulations  to 
specific  functions  and  activities, 
including  hazardous  materials  loading, 
unloading,  and  storage  operations.  The 
comment  period  for  the  proposed  rule  is 
extended  until  February  1,  2002,  to 
provide  commenters  additional  time 
because  of  delays  they  may  have 
encountered  in  developing  or 
submitting  comments  and  to  consider 
and  comment  on  the  proposed  rule  from 
the  perspective  of  transportation 
security. 

DATES:  Submit  comments  by  Februar>  1. 
2002.  To  the  extent  possible,  we  will 
consider  comments  received  after  this 
date  in  making  our  decision  on  a  final 

full' 

ADDRESSES:  Submit  comments  to  the 
Dmi  k''ts  Management  System,  U.S. 
l)f[).irtment  of  Transportation.  Room  PL 
401,  400  Seventh  Street.  S\V.. 
Washington.  DC  20590-0001. 
Comments  should  identif\-  Docket 
Number  RSPA-98-4952  (HM-223)  and 
be  submitted  in  two  copies.  If  vou  wish 
to  receive  confirmation  of  receipt  of 
your  written  comments,  include  a  self- 
addressed,  stamped  postcard.  You  mav 
also  e-mail  comments  by  accessing  the 
Dockets  Management  System  Web  site 
at  /i«p.//dms.do(.gov/ and  following  the 
instructions  for  submitting  a  document 
electronically.  If  you  prefer,  you  can  fax 
comments  to  202-493-2251  for  filing  in 
the  docket. 

The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Fransportation  at  the  above  address. 
\  ou  can  review  public  dockets  there 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m..  Monday  through  Friday,  except 
ft  deral  holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 


Management  System  Web  site  at  http:/ 

/  dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Gursky  (202)  Jb6— 855J.  Office  of 

Hazardous  Materials  Standards. 

Research  and  Special  Programs 

.Administration. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Itne  14,  2001,  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  published  a  notice  of 
proposed  rulemaking  (NPRM)  (66  FR 
32420)  under  Docket  RSPA-98-4952 
{HM-223)  to  clarif\'  the  applicability  of 
the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  171-180)  to  specific 
functions  and  activities,  including 
hazardous  materials  loading  and 
unloading  operations  and  storage  of 
hazardous  materials  during 
transportation.  The  HM-223  rulemaking 
has  four  overall  goals.  First,  we  want  to 
maintain  nationally  uniform  standards 
applicable  to  functions  performed  in 
advande  of  transportation  to  prepare, 
hazardous  materials  for  transportation. 
Second,  we  want  to  maintain  nationally 
uniform  standards  applicable  to 
transportation  functions.  Third,  we 
want  to  distinguish  functions  that  are 
subject  to  the  HMR  from  functions  that 
are  not  subject  to  the  HMR.  Finally,  we 
want  to  clarify  that  facilities  within 
which  HMR-regulated  functions  are 
performed  may  also  be  subject  to 
federal,  state,  or  local  regulations 
governing  occupational  safety  and 
health  or  environmental  protection. 

To  achieve  these  goals,  the  NPRM 
proposes  to  list  in  the  HMR  pre- 
transportation  and  transportation 
functions  to  which  the  HMR  apply.  Pre- 
transportation  functions  are  functions 
performed  to  prepare  hazardous 
materials  for  movement  in  commerce  by 
persons  who  offer  a  hazardous  material 
for  transportation  or  cause  a  hazardous 
material  to  be  transported. 
Transportation  functions  are  functions 
performed  as  part  of  the  actual 
movement  of  hazardous  materials  in 
commerce,  including  loading, 
unloading,  and  storage  of  hazardous 
materials  that  is  incidental  to  their 
movement.  The  NPRM  also  proposes  to 
clarify  that  "transportation  in 
commerce."  for  purposes  of 
applicability  of  the  HMR,  begins  when 
a  carrier  takes  possession  of  a  hazardous 
material  and  continues  until  the  carrier 
delivers  the  package  containing  the 
hazardous  material  to  its  destination  as 
indicated  on  shipping  papers.  In 
addition,  the  NPRM  proposes  to  include 
in  the  HMR  an  indication  that  facilities 
at  which  functions  regulated  by  the 


HMR  occur  mav  also  be  subject  to 
applicable  standards  and  regulations  of 
other  federal  agencies  and  state,  local, 
and  tribal  governments.  Finallv.  the 
NPR.M  proposes  to  include  in  the  HMR 
the  statutory  criteria  under  which  non- 
federal governments  may  be  precluded 
from  regulating  in  certain  areas  under 
the  preemption  provisions  of  the  federal 
hazardous  materials  transportation  law 
{49U.S.C.5101  etseq.) 

As  a  result  of  the  terrorist  atrocities 
committed  against  the  World  Trade 
Center  and  the  Pentagon  on  September 
11.  2001.  and  subsequent  threats  related 
to  biological  materials,  the  Department 
of  Transportation  is  engaged  in  a  broad 
review  of  its  transportation  safetv  and 
security  programs,  including  many  of  its 
ongoing  rulemaking  actions.  In  'ight  of 
the  potential  for  continuing  terrorist 
threats  and  the  critical  need  to  assure 
the  security  of  hazardous  materials  at 
fixed  facilities  and  in  transportation,  a 
rule  that  specifies  the  applicability  of 
the  HMR  to  specific  functions  and 
activities  and  clarifies  the  relationship 
of  the  HMR  to  programs  and  regulations 
administered  by  EPA  and  OSHA  is  more 
important  than  ever.  We  intend  to  move 
forward  with  this  rulemaking  as 
expeditiously  as  possible. 

We  recognize,  however,  that  the 
current  timeframe  for  submitting 
comments  on  the  NPRM  may  not 
provide  sufficient  opportunity  for 
commenters  because  of  delays  caused 
bv  the  terrorist  activities  and  the 
potential  desire  of  commenters  to 
consider  and  comment  on  the  proposed 
rule  from  the  perspective  of 
transportation  security.  Therefore,  we 
are  extending  the  comment  period  for 
the  HM-223  rulemaking  until  Februarv 
1.2002. 

You  should  be  aware  that  we  are 
experiencing  some  delays  in  mail 
deliveries  as  a  result  (if  ongoing  efforts 
to  ensure  that  mail  is  not  ((mtaminated 
with  infectious  or  harmful  materials.  We 
encourage  you  to  take  ad\antage  of  the 
opportunities  provided  bv  the  DOT 
Dockets  Management  System  to  submit 
comments  electronically  or  by  fax. 

Issued  in  Washington.  DC.  on  November 
20.2001. 

Robert  A.  McGuire. 

A^^oiiatc  Administrator  for  Hazardous 
Materials  Safety.  Research  and  Special 
Programs  Administration. 
IFK  Do(.  01-29.192  Filed  11-26-Ul:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  011015252-1252-01;  I.D. 
053001 E] 

RIN  064&-AO23 

Fisheries  of  the  Caribbean.  Gulf  of 
Mexico,  and  South  Atlantic:  Golden 
Crab  Fishery  off  the  Southern  Atlantic 
States:  Amendment  3 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  3  to  the 
Fisher\-  Management  Plan  for  the 
Golden  Crab  Fisherv  of  the  South 
Atlantic  Region^FMP).  This  rule  would 
extend  through  December  31.  2002.  the 
allowed  use  of  cable  for  a  mainline 
attached  to  golden  crab  traps;  clarify  the 
size  of  the  required  escape  panel  or  door 
on  a  golden  crab  trap;  remove  the 
historical  catch  requirement  for 
renewing  a  commercial  vessel  permit  for 
golden  crab;  allow  the  issuance  of  a 
commercial  vessel  permit  for  golden 
crab  for  the  southern  zone  for  a  vessel 
that  held  a  valid  permit  for  the  southern 
zone  in  October  2000  but  did  not  meet 
the  5,000-lb(2.268-kg)  requirement  for 
renewal  in  the  following  year;  allow  a 
vessel  with  a  documented  length  overall 
greater  than  65  ft  (19,8  m)  that  is 
permitted  to  fish  in  the  southern  zone 
to  fish  also  in  the  northern  zone;  allow 
two  new  commercial  vessel  permits  to 
be  issued  for  the  northern  zone;  provide 
that  a  commertidl  % essel  permit  will  not 
be  renewed  if  the  Regional 
Administrator  (RA)  does  not  receive  an 
application  for  renewal  by  June  30  each 
year;  liberalize  the  allowed  increase  in 
the  size  of  a  permitted  vessel;  create  a 
small-vessel  sub-zone  in  the  southern 
zone  in  which  only  permitted  vessels  65 
feet  (19.8  m)  or  less  in  length  may  fish 
for  golden  crab  but  may  not  do  so  in  the 
remainder  of  the  southern  zone;  and  add 
measures  related  to  the  proposed  sub- 
zone  to  the  list  of  management  measures 
that  may  be  modified  via  the  FMP's 
framework  procedure  for  regulatorv 
adjustments.  The  intended  effect  is  to 
protect  the  golden  crab  resource  while 
allowing  development  of  the  fishery  that 
is  dependent  on  that  resource. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  no  later  than  5  p.m., 
eastern  time,  on  January  11.  2002. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  must  be  mailed  to  the 
Regional  Administrator.  Southeast 
Region.  NMFS.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702. 
Comments  also  may  be  sent  via  fax  to 
727-570-5583.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  Amendment  3.  including 
the  environmental  assessment, 
regulator.'  impact  review,  and  social 
impact  assessment/fishery  impact 
statement  may  be  obtained  from  Dr. 
Peter  J.  Eldridge.  Southeast  Regional 
Office.  NMFS.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702. 
phone:  727-570-5305;  fax:  727-570- 
5583;  e-mail:  Peter.Eldridge@noaa.gov. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  rule  may 
be  submitted  to  Robert  Sadler.  Southeast 
Regional  Office.  NMFS,  9721  Executive 
Center  Drive  N..  St.  Petersburg.  FL 
33702,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (0MB), 
Washington.  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  J.  Eldridge.  Southeast  Regional 
Office,  NMFS;  phone:  727-570-5305; 
fax:  727-570-5583;  e-mail: 
Peter  EldrideeSnoaaanv' 
SUPPLEMENTARY  INFORMATION:  The 
golden  crab  fishery  off  the  southern 
Atlantic  states  is  managed  under  an 
FMP  that  was  prepared  by  the  South 
Atlantic  Fishen,'  Management  Council 
(Council)  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fisher\'  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622' 

Use  of  Wire  Cable  for  Mainlines 

The  use  of  cable  for  mainlines  in  the 
South  Atlantic  golden  crab  fishen.-  was 
authorized  for  an  initial  trial  period 
when  the  FMP  was  implemented  in 
1996.  The  trial  period  was  later  renewed 
for  an  additional  period  of  20  months. 
This  trial  period  was  instituted  at  the 
request  of  the  industr\'  based  on 
possible  advantages  in  handling  cable 
versus  rope.  One  of  the  original 
concerns  regarding  cable  used  for 
mainlines  was  the  potential  for  gear 
conflicts  when  it  is  used  in  an  area 
where  rope  mainlines  are  deployed.  The 
extended  trial  period,  which  ended 
December  31.  2000.  was  intended  to 
assess  that  concern.  Use  of  cable  has 


been  infrequent;  no  vessels  were  using 
it  when  the  trial  period  ended,  but  some 
vessel  owners  and/or  operators 
expressed  interest  in  exploring  its  use. 
Authorizing  the  use  of  cable  for 
mainlines  for  an  additional  trial  period 
through  December  31.  2002.  would 
facilitate  further  evaluation  of  its 
possible  involvement  in  gear  conflicts 
versus  its  potential  economic  benefits 
for  fishermen. 

Modific  ation  of  Escape  Panels  or  Doors 

All  golden  crab  traps  constructed  of 
material  other  than  webbing  are 
currently  required  to  have  an  escape 
panel  or  door  measuring  at  least  12  bv 
12  inches  (30.5  by  30.5  cm).  The 
purpose  of  the  escape  panel  or  door  is 
to  allow  golden  crabs  to  escape  from 
traps  and  reduce  crab  mortality  from 
lost  or  ghost  traps  that  continue  to  trap 
fish.  Golden  crab  traps  are  constructed 
of  2-inch  (5.1-cm)  mesh.  Cutting  an 
opening  6  meshes  by  6  meshes  would 
appear  to  meet  the  minimum  size 
requirement.  However,  because  of  the 
diameter  of  the  wire  mesh,  an  opening 
of  6  meshes  by  6  meshes  is  slightly 
smaller  than  the  size  that  is  required, 
and  an  opening  7  meshes  by  7  meshes 
weakens  the  trap.  To  accommodate 
these  concerns,  the  size  would  be 
revised  to  require  an  escape  panel  or 
door  of  at  least  1 1  7/8  by  1 1  7/8  inches 
(30.2  by  30.2  cm).  This  reduced  size 
would  not  materially  lessen  the  ability 
of  a  golden  crab  to  escape. 

Removal  of  the  Minimum  Required 
Harvest  Level  for  Permit  Renewal 

Currently,  for  a  golden  crab  vessel 
permit  to  be  renewed,  at  least  5.000  lb 
(2,268  kg)  of  golden  crab  from  the  South 
Atlantic  exclusive  economic  zone  (EEZ) 
must  have  been  landed  by  the  permitted 
vessel  during  at  least  one  of  the  two  12- 
month  periods  immediately  prior  to  the 
expiration  date  of  the  permit.  This 
requirement  was  intended  to  reduce  the 
number  of  permits,  particularly  in  the 
southern  zone.  Due  in  part  to  this 
minimum  required  har\'est  level,  the 
number  of  participants  in  the  fisher\'  in 
the  southern  zone  has  been  significantly 
reduced.  There  are  currently  zero 
participants  in  the  northern  zone.  The 
Council  concluded  that  because  of  the 
low  number  of  participants,  the 
minimum  required  har\'es?  level  for 
permit  renewal  is  no  longer  necessan. . 
In  fact,  if  participation  in  the  fishery-  is 
reduced,  it  may  result  in  a  negative 
impact  on  the  economic  viability  of  the 
fishery.  To  support  the  market  structure 
for  golden  crab  that  has  been  developed, 
a  certain  level  of  landings  must  be 
maintained. 
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Additional  Permits  for  the  Southern 
Zone 

As  discussed  above,  participation  in 
the  fishery  is  currently  at  a  low  level. 
Some  of  the  vessel  owners  who  initially 
participated  in  the  fishery  in  the 
southern  zone  have  not  met  the 
minimum  required  harvest  level  for 
permit  renewal  in  the  last  two  years 
because  of  more  lucrative  alternative 
fisheries  and/or  gear  conflicts  within  the 
golden  crab  fishery.  To  benefit  the 
economic  viability  of  the  fishery,  this 
rule  proposes  to  issue,  upon 
application,  a  commercial  vessel  permit 
for  the  southern  zone  for  any  vessel 
submitting  an  apprupriate  application  if 
that  vessel  held  a  valid  permit  for  the 
southern  zone  in  October  2000  but  did 
not  meet  the  5.000-lb  (2.268-kg) 
requirement  for  renewal  for  the 
following  permit  year  beginning 
November  1,  2000.  In  order  to  be 
considered,  an  application  for  a  permit 
under  this  provision  would  have  to  be 
received  by  the  RA  no  later  than  60  days 
rifter  the  date  of  publication  of  the  final 
rule  c  (intaining  this  provision. 

Additional  Fishing  in  the  Northern 
Zone 

Currently,  there  are  no  permits  issued 
for  vessels  in  the  northern  zone.  Due  to 
the  lack  of  fisheries  effort  in  the 
northern  zone,  information  on  the 
population  i)f  golden  crab  in  this  zone 
is  limited  Additional  information 
would  contribute  to  determining  more 
accurately  the  maximum  sustainable 
yield  (MSY)  of  golden  crab. 

Accordingly,  this  rule  would  allow  a 
vessel  with  a  documented  length  overall 
greater  than  fi.5  ft  (19  8  m)  (large  vessel) 
that  is  permitted  for  the  southern  zone 
to  fish  also  in  the  northern  zone.  This 
opportunity  for  these  large  vessels  to 
fish  in  the  northern  zone  would  expire 
3  years  after  the  final  rule  to  implement 
this  measure  becomes  effective.  This 
opportunity  to  fish  in  the  northern  zone 
would  require  a  change  in  a  large 
vessel's  permit  from  the  southern  zone 
to  the  northern  zone  only  if  the  vessel 
owner  desires  to  transfer  the  permit  to 
a  vessel  whose  documented  length 
overall  was  greater  than  20  percent  more 
than  the  replaced  vessel.  See  "Less 
Restrictive  Limit  on  Vessel  Size 
Increases"  below  for  additional 
information  on  transfer  of  a  permit  to  a 
vessel  of  greater  length  and  limited 
provisions  for  a  change  of  zone  back  to 
the  southern  zone.  The  currently 
available  option  for  the  owner  of  a 
vessel  of  any  length  to  change  zones  to 
the  northern  zone  would  remain  in 
effect,  thus  allowing  a  permanent 


change  to  the  northern  zone  for  a  large 
vessel  after  the  3-year  period  expires. 

In  addition,  this  rule  would  allow 
NMFS  to  issue  up  to  two  new  permits 
for  the  northern  zone.  Offers  for  the  two 
new  permits  would  be  made  to  the 
individuals  on  the  list  of  historical 
participants  in  the  South  Atlantic 
golden  crab  fishery  that  was  used  at  the 
October  1995  meeting  of  the  Council, 
less  those  on  the  list  who  originally 
received  permits.  Placement  on  the  list 
was  based  on  pounds  of  golden  crab 
landed,  without  reference  to  a  specific 
zone.  Offers  will  be  made  in  writing  to 
individuals  highest  on  the  list  until  two 
accept  and  apply  for  permits.  A 
maximum  of  30  days  would  be  allowed 
for  acceptance  of  such  an  offer  and,  if 
accepted,  an  application  would  be 
required  to  be  received  by  the  RA 
within  30  days  of  acceptance.  A  vessel 
permit  for  the  northern  zone  issued 
under  this  provision,  and  any  successor 
permit,  could  not  be  changed  to  another 
zone.  Any  successor  permit  would 
include  a  permit  issued  to  that  vessel  for 
a  subsequent  owner  and  a  permit  issued 
via  transfer  from  that  vessel  to  another 
vessel. 

The  proposed  increased  effort  in  the 
northern  zone  would  not  be  expected  to 
result  in  overfishing  in  that  zone. 

Less  Restrictive  Limit  on  Vessel  Size 
Increases 

Currently,  to  obtain  a  permit  by 
transfer  of  an  existing  permit,  the  owmer 
of  the  receiving  vessel  must  acquire  a 
permit  from  a  vessel  with  a  documented 
length  overall,  or  permits  from  vessels 
with  aggregate  lengths  overall,  of  at  least 
90  percent  of  the  documented  length 
overall  of  the  receivmg  vessel.  The 
Council  proposes  to  ease  this  restriction. 
Accordingly,  this  rule  would  allow  the 
transfer  of  a  permit  or  permits  for 
transfer  to  a  replacement  vessel  whose 
documented  length  overall  is  up  to  20 
percent  more  than  the  documented 
length  overall  of  the  currently  permitted 
vessel(s).  For  example,  permits  for 
vessels  whose  documented  lengths 
overall  totaled  80.0  ft  (24.4  m)  could  be 
used  to  obtain  a  permit  for  a  vessel  with 
documented  length  overall  of  up  to  96.0 
ft  (29.3  m)  (80.0  +  [20  x  80.0]  =  96.0). 

The  Council  believes  this  measure  is 
desirable  for  the  added  safety  that 
generally  is  associated  with  the  use  of 
larger  vessels  and  for  the  possible 
economic  benefits  of  operating  from 
larger  vessels.  The  Council  further 
believes  that  the  increased  harvesting 
capacity  that  generally  occurs  when 
using  larger  vessels  will  not  jeopardize 
the  continued  viability  of  the  fishery. 

Because  of  the  harsher  weather 
conditions  prevalent  in  the  northern 


zone  and  the  paucity  of  vessels 
permitted  in  that  zone,  the  proposed 
limitation  on  transfers  described  above 
would  not  apply  to  vessels  with  permits 
to  fish  in  the  northern  zone.  To  avail 
oneself  of  this  exemption  in  the 
northern  zone  (i.e.,  upgrade  bv  more 
than  20  percent),  an  owner  of  a  vessel 
that  is  permitted  for  the  southern  zone 
would  have  to  request  a  permit  change 
to  the  northern  zone  and  would  be 
allowed  to  change  the  permit  back  to  the 
southern  zone  only  by  transferring  the 
permit  to  a  vessel  with  a  documented 
length  overall  no  greater  than  20  percent 
more  than  the  vessel  whose  permit  was 
originally  changed  from  the  southern 
zone  to  the  northern  zone.  A  request  for 
a  change  back  to  the  southern  zone 
would  have  to  be  received  by  the  RA  no 
later  than  3  years  after  the  final  rule  to 
implement  this  measure  becomes 
effective. 

Permit  Renewals 

This  rule  would  provide  that  NMFS 
will  not  renew  a  permit  for  golden  crab 
if  the  RA  does  not  receive  an 
application  for  renewal  by  June  30  each 
year,  that  is,  within  6  months  into  the 
fishing  year.  The  Council  believes  that . 
this  6-month  period  provides  adequate 
time  for  a  vessel  owner  to  decide 
whether  to  continue  in  the  fishery,  thus 
providing  the  Council  advance 
information  necessarv"  to  effectively 
manage  the  fisher\-  and  achieve  the 
stated  objectives  of  the  FMP.  A  specific 
deadline  for  renewal  would  also  relieve 
NMFS  of  the  administrative  burden  of 
keeping  track  of  all  possible  future 
participants  in  the  fishery. 

Small-vessel  Sub-zone 

This  rule  would  create  a  sub-zone  in 
the  southern  zone.  The  sub-zone  would 
be  approximately  22  nautical  miles  (nm) 
south  of  Key  West.  Florida,  and 
encompass  an  area  of  approximately  8 
by  30  nm.  No  vessel  with  a  documented 
length  overall  greater  than  65  ft  (19.8  m) 
would  be  allowed  to  fish  for  golden  crab 
in  this  sub-zone,  and  a  vessel  witb  a 
documented  length  overall  of  65  ft  (19.8 
m)  or  less  that  is  permitted  for  the 
southern  zone  would  be  allowed  to  fish 
for  golden  crab  only  in  this  sub-zone. 
The  creation  of  a  small-vessel  sub-zone 
would  address  reported  conflicts 
between  large  and  small  vessels  in  the 
southern  zone,  which  have  resulted  in 
gear  and  other  economic  losses.  The 
Council  intends  that  the  sub- zone 
would  exist  for  a  minimum  of  3  years, 
during  which  time  the  Council  would 
monitor  harvest  data  from  the  sub-zone 
and  other  information  to  determine 
benefits  of  the  sub-zone  and  alternatives 
for  future  action. 
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Framework  Procedure 

In  accordance  with  the  FMP.  certain 
items  related  to  the  management  of 
golden  crab  may  be  established  or 
modified  via  a  framework  procedure 
that  enables  more  timely 
implementation  than  is  possible  via  an 
amendment  to  the  FMP.  This  proposed 
rule  would  add  the  sub-zone  in  the 
southern  zone  to  the  items  for  which  the 
framework  procedure  is  applicable. 
Changes  to  the  sub- zone  would  include, 
but  not  be  limited  to.  the  size, 
timeframe,  seasonality,  repealing,  and 
eligibility  requirements. 

Additional  Measures  in  Amendment  3 

In  addition  to  the  measures  described 
above  for  the  management  of  golden 
crab,  in  Amendment  3  the  Council 
proposed  to  establish:  MSY:  maximum 
fishing  mortality  threshold  (MFMT),  the 
fishing  mortality  rate  which,  if 
exceeded,  constitutes  overfishing;  and 
minimum  stock  size  threshold  (MSST), 
the  stock  size  below  which  golden  crab 
are  overfished.  The  Council's  proposals 
are  as  follows: 

MS"V' — between  4  and  12  million  lbs 
(1.814  and  5,443  metric  tons). 

MFMT — a  fishing  mortality  rate  that 
is  in  excess  of  the  fishing  mortality  rate 
that  produces  MSY. 

MSST — a  ratio  of  either  current 
biomass  to  biomass  at  MSY  (Bmsy)  or 
one  minus  the  natural  mortality  rate  (1 
-  M)  times  Bmsv.  where  1  -  M  should 
never  be  less  than  0.5. 

Data  for  golden  crab  are  very  limited 
and  available  resources  within  NMFS 
do  not  allow  sufficient  data  collection. 
Accordingly,  the  specification  of  MSY 
covers  a  broad  range  and  MFMT  and 
MSST  lack  numerical  specificity. 
Specificity  will  be  added  as  data 
become  available.  In  its  "Report  to 
Congress — Status  of  Fisheries  of  the 
United  States,"  Ianuar\-  2001,  NMFS 
concluded  that  overfishing  was  not 
occurring  in  the  golden  crab  fisherv'. 
The  FMP  does  not  contain  a  definition 
of  "overfished  "  at  this  time. 

Partial  Approval  of  Amendment  3 — 
Disapproval  of  Proposed  MSY 

On  September  12.  2001,  NMFS 
partially  approved  Amendment  3. 
NMFS  approved  all  provisions  of 
Amendment  3  except  the  proposed 
MSY,  4  to  12  million  lb  (1.8  to  5.4 
million  kg).  Based  on  the  best  available 
scientific  information,  including  results 
of  the  most  recent  stock  status 
evaluation.  NMFS  concluded  that  the 
proposed  MSY  was  risk  prone  and 
could  lead  to  overfishing. 


Availability  of  Amendment  3 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  3.  The 
availability  of  Amendment  3  was 
announced  in  the  Federal  Register  on 
June  12.  2001  (66  FR  31608).  Written 
comments  on  Amendment  3  were 
invited  through  August  13,  2001.  No 
public  comments  were  received.  All 
comments  received  on  this  proposed 
rule  during  the  public  comment  period 
will  be  addressed  in  the  preamble  to  the 
final  rule. 

Classification 

NMFS  has  determined  that 
Amendment  3,  except  for  the 
disapproved  MSY  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866 

Tne  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  follows: 

The  Magnuson-Stevens  Act  provides  the 
statutory  basis  for  the  rule.  The  proposed  rule 
will  not  require  any  new  reporting  or  record 
keeping  on  the  part  of  the  commercial 
entities.  No  duplicative,  overlapping  or 
conflicting  Federal  rules  have  been 
identified.  The  objectives  of  the  proposed 
rule  are;  to  stabilize  yield  and  maintain 
population  levels  sufficient  to  ensure 
adequate  recruitment:  provide  a  flexible 
management  system;  and  optimize  the  social 
and  economic  benefits  of  the  golden  crab 
fishery. 

Although  no  participant  in  the  golden  crab 
fisher\'  currently  utilizes  cable  mainlines, 
they  have  been  successfully  used  in  other 
fisheries  and  interest  in  their  use  has  t)een 
expressed  by  fishery  participants.  Such 
interest  is  due  to  the  fact  that  some 
participants  already  possess  this  gear  for  use 
in  other  fisheries  in  which  they  participate. 
Fishermen  who  do  not  already  possess  cable 
gear  can  choose  to  obtain  it  or  continue  using 
gear  they  already  possess.  Extending  the 
period  for  allowed  use  of  cable,  therefore, 
will  allow  operators  to  utilize  potentially 
more  cost-  efficient  gear,  leading  to  reduced 
gear-up  costs  and  gear-storage  safety  gains. 
The  proposed  specification  of  the  size  of  the 
required  escape  panel  will  bring  the 
specification  in  line  with  the  current 
dimensions  of  manufactured  mesh.  This  will 
reduce  enforcement  conflict  between 
fishermen  and  enforcement  officers. 
Elimination  of  the  historical  catch 
requirement  will  allow  historical  small-scale 
participants  to  remain  in  the  fisher>',  which 
will  in  turn  allow  for  a  more  stable  levcl  of 
participation  as  well  as  product  supply  to 
maintain  current  markets.  Allowing  the 


southern-permitted  vessels  to  fish  in  the 
northern  zone  will  also  assist  in  achieving 
this  objective.  Allowing  vessels  to  increase 
their  size  will  better  fit  the  safety 
requirements  of  their  fisherv  The  creation  of 
a  small-vessel  sub-zone  in  the  southern  zone 
will  reduce  vessel  conflicts  b>etween  the  large 
and  small  vessels,  thereby  reducing  the  gear 
and  revenue  losses  attributed  to  these 
conflicts.  Between  1997  and  2000,  no 
commercial  vessels  have  operated  in  the 
northern  zone.  Therefore,  allowing  two  new 
commercial  vessel  permits  to  be  issued  for 
the  northern  zone  may  lead  to  increased 
harvests  and  revenues,  and  result  in  better 
maintenance  of  a  consistent  supply  of  golden 
crab  to  the  market.  Expanding  the  li.st  of 
management  measures  that  may  be  modified 
via  the  FMP's  framework  procedure  will 
result  in  a  more  efficient  functioning  of  the 
management  process. 

Generally,  a  fish-harvesting  business  is 
considered  a  small  business  if  it  is 
independently  owned  and  operated  and  not 
dominant  in  its  field  of  operation  and  if  it  has 
annual  receipts  not  in  excess  of  S3.0  million. 
Business  operations  in  the  golden  crab 
fishery  consist  solely  of  small  business 
entities.  This  conclusion  is  based  on  the 
following  facts.  In  1997.  gross  revenues  from 
the  golden  crab  fishery  in  the  Southeast 
region  were  approximately  $1.22  million,  of 
which  slightly  more  than  5943,000  came 
from  the  South  Atlantic.  Based  on 
preliminary  data  for  2000,  gross  revenues 
from  the  golden  crab  fishery  in  the  Southeast 
region  were  approximately  $1.04  million,  of 
which  slightly  more  than  $858,000  came 
from  the  South  Atlantic.  In  1997,  small 
vessels  (65  ft  (19.8  m)  and  below  in  overall 
length)  accounted  for  78  percent  of  the  gross 
revenues  from  the  Southeast  region  and  91 
percent  of  the  gross  revenues  horn  the  South 
Atlantic.  In  2000,  these  percentages  were 
slightly  less,  at  69  percent  and  83  percent, 
respectively.  For  small  vessels  participating 
in  the  South  Atlantic  fishery,  average  gross 
revenue  from  golden  crab  harvests  ranged 
from  a  low  of  $78,267  in  1997  to  a  high  of 
$163,543  in  1999. 

The  number  of  participants  that  will  be 
affected  by  the  proposed  rule  is  estimated  to 
be  between  8  and  12  commercial  vessels.  In 
1997.  the  year  for  which  participation  was 
the  highest.  13  vessels  were  active  in  the 
South  Atlantic  golden  crab  fishen.-.  However, 
based  on  preliminary  data  for  2000.  there 
were  only  8  active  vessels  in  this  fishery 
Between  1997  and  2000.  less  than  five  large 
vessels  participated  in  the  fishery,  while  the 
number  of  small  vessels  did  not  exceed  12, 
In  2000,  38  percent  of  the  vessels  (large  and 
small)  generated  appmximately  95  percent  of 
the  gross  revenues  from  the  South  Atlantic 
golden  crab  fishen,-. 

Elimination  of  the  minimum  harvest 
requirement  may  attract  some  of  the  vessels 
that  were  eligible  for  renewal  in  2000.  but 
failed  to  meet  the  minimum  landings 
requirement  in  effect  at  that  time.  Two 
vessels  could  re-enter  the  fishery  as  a  result 
of  eliminating  the  minimum  harvest 
requirement.  Additionally,  two  new  permits 
for  the  northern  zone  could  be  issued  to 
vessels  that  were  on  the  original  list  of  those 
interested  in  entering  the  fishery  but 
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excluded  from  the  original  permit 
di,stribution,  A,s  a  result  of  the  existing  rules 
and  proposed  rule  changes,  a  maximum  of  12 
commercial  vessels  will  be  allowed  to 
participate  in  the  South  Atlantic  golden  crab 
fishery. 

The  determination  of  significant  economic 
impact  can  be  ascertained  by  examining  two 
criteria,  disproportionalily  and  profitability. 
The  disproportionalily  question  is:  do  the 
regulations  place  a  substantial  number  of 
f  mall  entities  at  a  significant  competitive 
disadvantage  to  large  entities?  Although 
some  variation  exists  between  vessel  lengths 
and  degree  of  participation  in  the  fishery,  all 
are  classified  as  small  entities.  Thus,  the 
issue  of  disproportionalily  is  irrelevant  in  the 
present  f:ase. 

The  profitability  question  is;  do  the 
regulations  significantly  reduce  profit  for  a 
substantial  number  of  small  entities?  In  1997. 
100  percent  of  the  large  vessels"  South 
Atlantic  and  32  percent  of  their  total  golden 
crab  revenues  came  from  the  sub-zone. 
However,  based  on  the  preliminary  2000 
data,  the  vast  majority  of  their  gross  revenues 
presently  c:ome  from  the  remainder  of  the 
southern  zone  (43  perc;ent)  and  the  Gulf  (56 
()eri:ent).  The  large  vessels  would  only  lose 
0.9  percent  of  their  total  golden  crab 
revenues  as  a  result  of  being  excluded  from 
the  sub-zone.  With  respet:!  to  the  South 
.\tlantic  component  of  the  fishery,  all  large 
vessels  have  only  been  permitted  to  operate 
in  the  Southern  zone.  For  small  vessels 
permitted  to  operate  only  in  the  Southern 
zone.  49  percent  of  their  total  golden  crab 
revenues  in  1997  came  from  the  southern 
zone  outside  the  sub-zone.  In  2000.  this 
percentage  decreased  to  28  percent.  Even 
though  the  latter  percentage  appears  to  still 
be  large,  it  represents  a  very  small  dollar 
figure  in  absolute  terms.  This  absolute  figurf 
cannot  be  provided  for  confidentiality 
reasons.  .Since  the  absolute  figure  is  trivial, 
small  vessels  will  easily  be  able  to 
compensate  for  this  loss  via  a  minimal 
increase  in  their  sub-zone  ac-tivity. 

Since  profits  must  nef:essarily  be  less  than 
gross  revenues,  the  creation  of  the  sub-zone 
would  not  significantly  reduce  profits  for 
either  the  large  or  small  vessels.  And  as  the 
other  proposed  regulations  are  expected  to 
either  decrease  costs,  increase  revenues,  or 
have  no  effect  on  the  fishery  participants,  no 
small  entities  are  expected  to  experience  any 
significant  and  adverse  economic  impacts  as 
a  result  of  this  rule.  On  this  basis,  the 
proposed  rule  may  be  adjudged  not  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

.A<  (opfiingly.  a  regulatory  flexibility 

.indiysis  was  not  prepared. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to.  nor  shall  a  person  be  subject  to  a 
pt'ndltv  for  failure  to  complv  with,  a 
( iill<'(.tion  of  information  subject  to  the 
riMjuirements  of  the  PRA  unless  that 
c:ollec.tif)n  of  information  displays  a 
currently  valid  OMB  (.ontrol 
niiinber.This  rule  contains  but  does  not 
(  hani;e  two  ( dllection-of-information 
re(juirenients  subject  to  the  Paperwork 


Redudion  Act  (PRA):  namely,  the 
application  for  a  permit  for  the  South 
Atlantic:  golden  crab  fishery  and  the 
submission  of  fishing  vessel  logbooks  in 
that  fisher\'.  These  collections  of 
information  have  been  approved  by 
OMB  under  control  numbers  0648-0205 
and  0648-0016.  respactively.  The  public 
reporting  burdens  for  these  collections 
of  infdrmation  are  estimated  at  20 
minutes  for  each  permit  application  and 
10  minutes  for  each  fishing  vessel 
logbook  submission.  The  estimates  of 
public  reporting  burdens  for  these 
collections  of  information  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estima|tes  or  any  other  aspects  of  the 
collections  of  information,  including 
suggesitions  for  reducing;  the  burdens,  to 
NMFSand  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  622 

Fishjeries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Datef :  November  20.  2001. 

William  T.  Hogarth, 

Assisliitit  Administrator  for  Fisheries. 
Mationbl  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  622  is  proposed 
to  be  amended  as  follows; 

PART  622— FISHERIES  OF  THE 
CARIBBEAN.  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authprity:  IB  U.S.C.  1801  et  seq. 

2.  In  §  622.7,  paragraph  (z)  is  revised 
to  read  as  follows: 

§622.7     Prohibitions. 

(z)  Pish  for  or  possess  golden  crab  in 
or  from  a  fishing  zone  or  sub-zone  of  the 
South  Atlantic  EEZ  other  than  the  zone 
or  sub- zone  for  which  the  vessel  is 
permitted  or  authorized,  as  specified  in 
§622.t7{b). 
»         «         *         *         * 

3.  Section  622.17  is  revised  to  read  as 

follows: 

§622  17     South  Atlantic  golden  crab 
controlled  access. 

(a)  General.  In  accordance  with  the 
procedures  specified  in  the  Fishery 
Management  Plan  for  the  Golden  Crab 
Fi.shcr\-  of  the  South  Atlantic  Region, 
initial  commercial  vessel  permits  have 
been  issued  for  the  fishery-.  All  permits 


in  the  fishery  are  issued  on  a  fishing- 
year  (calendar-year)  basis.  No  additional 
permits  may  be  issued  except  as 
follows: 

(1)  For  the  southern  zone,  (i)  Upon 
application,  the  RA  will  reissue  a  permit 
for  the  southern  zone  for  a  vessel  that 
held  a  valid  permit  for  that  zone  in 
October  2000  but  did  not  meet  the 
5.000-lb  (2.268-kg)  requirement  for 
renewal  in  the  following  vear. 

(ii)  An  applir:ation  for  a  permit  under 
paragraph  (a)(1)  of  this  section  must  be 
received  by  the  RA  no  later  than  60  davs 
after  the  date  of  publication  of  the  final 
rule  containing  this  paragraph. 

(2)  For  thp  northern  zone,  (i)  The  RA 
will  issue  up  to  two  new  vessel  permits 
for  the  northern  zone.  Selection  will  be 
made  from  the  list  of  historical 
participants  in  the  South  Atlantic 
golden  crab  fishery.  Such  list  was  used 
at  the  October  1995  meeting  of  the 
South  Atlantic  Fisher\  Management 
Council  and  was  prioritized  based  on 
pounds  of  golden  crab  landed,  without 
reference  to  a  specific  zone.  Individuals 
on  the  list  who  originally  received 
permits  will  be  deleted  from  the  list. 

(ii)  The  R.\  will  offer  in  writing  an 
opportunity  to  apply  for  a  permit  for  the 
northern  zone  to  the  individuals  highest 
on  the  list  until  two  accept  and  applv 
in  a  timely  manner.  .\n  offer  that  is  not 
accepted  within  30  days  after  it  is 
received  will  no  longer  be  valid. 

fiii)  An  application  for  a  permit  from 
an  individual  whn  ac:cepts  the  R.\'s 
offer  must  be  received  b\-  the  RA  no 
later  than  30  days  after  the  date  of  the 
individual's  acceptance   Applic;ation 
forms  are  available  from  the  RA 

(iv)  A  vessel  permit  for  the  northern 
zone  issued  under  paragraph  (a)(2)  of 
this  section,  and  anv  suc:cessor  permit, 
may  not  be  changed  to  another  zone.  A 
successor  permit  includes  a  permit 
issued  to  that  vessel  for  a  subsequent 
owner  and  a  permit  issued  via  transfer 
from  that  vessel  to  another  vessel. 

(b)  Fishing  zones — ( 1)  Designation  of 
fishing  zones.  The  South  Atlantic  EEZ  is 
divided  into  three  fishing  zones  for 
golden  crab  as  follows: 

(i)  Northern  zonc^ — the  South  Atlantic 
EEZ  north  of  28   N.  lat. 

(ii)  Middle  zone — the  South  Atlantic 
EEZ  from  28"  N.  lat  to  25'  N.  lat. 

(iii)  Southern  zon«> — the  South 
Atlantic  EEZ  south  of  25    N  lat. 

(2)  Authorization  to  fish  m  zones. 
Each  vessel  permit  indicates  one  of  the 
zones  specified  in  paragraph  (b)(1)  of 
this  section.  A  vessel  with  a  permit  to 
fish  for  golden  crab  in  the  northern  zone 
or  the  middle  zone  may  fish  only  in  that 
zone.  A  vessel  with  a  documented 
length  overall  greater  than  65  ft  (19.8  m) 
with  a  permit  to  fish  for  golden  crab  in 
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the  southern  zone  may  fish  in  that  zone, 
consistent  with  the  provisions  of 
paragraph  (b)(3)  of  this  section,  and. 
through  a  date  3  years  from  the  date  this 
parai;raph  is  effective,  may  also  fish  in 
the  northern  zone.  A  vessel  may  possess 
golden  crab  only  in  a  zone  in  which  it 
is  authorized  to  fish,  except  that  other 
zones  may  be  transited  if  the  vessel 
notifies  NMFS.  Office  of  Enforcement. 
Southeast  Region.  St.  Petersburg.  FL.  by 
telephone  (727-570-5344)  in  advance 
and  does  not  fish  in  a  zone  in  which  it 
is  not  authorized  to  fish. 

(3)  Small-vessel  sub-zone.  Within  the 
southern  zone,  a  small-vessel  sub-zone 
is  established  bounded  on  the  north  bv 
24^15'  N.  lat.,  on  the  south  by  24^07'  N. 
lat..  on  the  east  bv  81 '22' \V.  long.,  and 
on  the  west  by  81  '56'  \V.  long.  No  vessel 
with  a  documented  length  overall 
greater  than  65  ft  (19.8  m)  may  fish  for 
golden  crab  in  this  sub-zone,  and  a 
vessel  with  a  documented  length  overall 
of  65  ft  (19.8  m)  or  less  that  is  permitted 
for  the  southern  zone  may  fish  for 
golden  crab  only  in  this  sub-zone. 

(4)  Procedure  for  changing  zones,  (i) 
Upon  request  from  an  owner  of  a 
permitted  vessel,  the  R.A  will  change  the 
zone  specified  on  a  permit  from  the 
middle  or  southern  zone  to  the  northern 
zone.  No  other  c:hanges  in  the  zone 
specified  on  a  permit  are  allowed, 
except  as  specified  in  paragraph 
(b){4)(ii)  of  this  section.  An  owner  of  a 
permitted  vessel  who  desires  a  change 
to  the  northern  zone  must  submit  his/ 
her  request  with  the  existing  permit  to 
theRA. 

(ii)  Through  a  date  3  years  after  the 
date  this  paragraph  (b)(4)  is  effective, 
upon  request,  the  R.'\  will  change  a 
vessel  permit  back  to  the  southern  zone 
for  an  owner  of  a  vessel,  or  the 
subsequent  owner  of  a  vessel,  whose 
permit  was  changed  from  the  southern 
zone  to  the  northern  zone  provided  that 
the  documented  length  overall  of  the 
vessel  to  he  used  m  the  southern  zone 
is  not  more  than  2U  percent  greater  than 
the  vessel  whose  permit  was  originallv 
changed  from  the  southern  zone  to  the 
northern  zone. 

(c)  Transferring  permits  between 
vessels — (1 )  Procedure  for  transferring. 
An  owner  of  a  vessel  who  desires  a 
golden  crab  permit  ma\  request  that 
NMFS  transfer  an  existing  permit  or 
permits  to  his  or  her  vessel  by  returning 
an  existing  permit  or  permits  to  the  R.^ 
with  an  application  for  a  permit  for  the 
replacement  vessel 

(2)  Vessel  size  limitations  on 
transferring,  (i)  To  obtain  a  permit  for 
the  middle  or  southern  zone  via 
transfer,  the  documented  length  overall 
of  the  replacement  \essel  may  not 
exceed  the  documented  length  overall. 


or  aggregate  documented  lengths 
overall,  of  the  replaced  vessel(s)  by 
more  than  20  percent.  The  owner  of  a 
vessel  permitted  for  the  middle  or 
southern  zone  who  has  requested  that 
NMFS  transfer  that  permit  to  a  smaller 
vessel  (i.e..  downsized)  may 
subsequently  request  NMFS  transfer 
that  permit  to  a  vessel  of  a  length 
calculated  from  the  length  of  the 
permitted  vessel  immediately  prior  to 
downsizing. 

(ii)  There  are  no  vessel  size 
limitations  to  obtain  a  permit  for  the 
northern  zone  via  transfer. 

(d)  Permit  renewal.  NMFS  will  not 
renew  a  commercial  vessel  permit  for 
South  Atlantic  golden  crab  if  the  permit 
is  revoked  or  if  the  RA  does  not  receive 
an  application  for  renewal  within  6 
months  after  the  permit's  expiration, 
that  is,  by  June  30  each  year.  See 
§  622.4(h)  for  the  general  procedures 
and  requirements  for  permit  renewals. 

4.  In  §  622.40.  the  first  sentence  of 
paragraph  (b)(3)(ii)(B)  and  paragraph 
(d)(2)(ii)  are  revised  to  read  as  follows: 

§622.40    Limitations  on  traps  and  pots. 

***** 

(b)  *  *  * 

(3)  *  *  * 

(ii)  *  *  * 

(B)  A  golden  crab  trap  constructed  of 
material  other  than  webbing  must  have 
an  escape  panel  or  door  measuring  at 
least  11  7/8  by  11  7/8  inches  (30.2  by 
30.2  cm),  located  on  at  least  one  side, 
excluding  top  and  bottom.  *  *  * 

***** 

(d)  *  *  * 

(2)*  *  * 

(ii)  Rope  is  the  only  material  allowed 
to  be  used  for  a  buoy  line  or  mainline 
attached  to  a  golden  crab  trap,  except 
that  wire  cable  is  allowed  for  a  mainline 
through  December  31,  2002. 

5.  In  §  622.48.  paragraph  (g)  is  revised 
to  read  as  follows: 

§  622.48    Adjustment  of  management 
measures. 

•         »         «         «         « 

(g)  South  Atlantic  golden  crab. 
Biomass  levels,  age-structured -analyses, 
MSY.  ABC.  TAC.  quotas  (including 
quotas  equal  to  zero),  trip  limits, 
minimum  sizes,  gear  regulations  and 
restrictions,  permit  requirements, 
seasonal  or  area  closures,  sub-zones  and 
their  management  measures,  time  frame 
for  recover)'  of  golden  crab  if  overfished, 
fishing  year  (adjustment  not  to  exceed  2 
months),  observer  requirements. 
authority  for  the  R.\  to  close  the  fishery 
when  a  quota  is  reached  or  is  projected 
to  be  reached,  definitions  of  essential 


fish  habitat,  and  essential  fish  habitat 
HAPCs  or  Coral  HAPCs. 

•        •        *         *        • 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[ID,  111401B] 
RIN  0648-AN5S 

Fisheries  ot  the  Exclusive  Economic 
Zone  Off  Alaska:  Amendments  61/61/ 
13/8  to  Implement  Major  Provisions  of 
the  American  Fisheries  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  The  North  Pacific  Fisher\- 
Management  Council  (Council)  has 
submitted  Amendment  61  to  the  Fisherv' 
Management  Plan  for  the  Groundfish 
Fisher\'  of  the  Bering  Sea  and  Aleutian 
Islands  Area,  Amendment  61  to  the 
Fisherv'  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska. 
Amendment  13  to  the  Fishen,' 
Management  Plan  for  Bering  Sea  and 
Aleutian  Islands  King  and  Tanner  Crab, 
and  Amendment  8  to  the  Fisherv- 
Management  Plan  for  the  Scallop 
Fisher>'  off  Alaska  (FMPs).  These 
amendments  incorporate  the  provisions 
of  the  American  Fisheries  Act  (AFA) 
into  the  FMPs  and  their  implementing 
regulations.  These  amendments  are 
necessar}'  to  implement  the 
requirements  of  the  AFA  and  are 
intended  to  do  so  in  a  manner 
consistent  with  the  environmental  and 
socioeconomic  objectives  of  AFA.  the 
Magnuson-Stevens  Fisher>'  Management 
and  Conservation  Act  (Magnuson- 
Stevens  Act),  the  FMPs.  and  other 
applicable  laws.  NMFS  is  requesting 
comments  from  the  public  on 
Amendments  61/61/13/8,  copies  of 
which  may  be  obtained  from  NMFS  (see 
ADDRESSES). 

DATES:  L.umments  on  Amendments  61/ 
61/13/8  must  be  submitted  bv  Januarv 
28, 2D02 

ADDRESSES:  Comments  on  proposed 
Amendments  61/61/13/8  should  be 
submitted  to  Sue  Salveson.  Assistant 
Regional  /idministrator  for  Sustainable 
Fisheries.  Alaska  Region,  NMFS.  P.O. 
Box  21668.  luneau.  AK.  99802.  Attn: 
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Lori  Gravel,  or  delivered  to  room  401  of 
the  Federal  Building.  709  West  9th 
Street,  Juneau.  AK.  Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
Internet.  Copies  of  Amendments  61/61/ 
13/8  and  the  Environmental  Impact 
Statement/Regulatory  Impact  Review/ 
Initial  Regulator)'  Flexibility  Analysis 
prepared  for  Amendments  61/61/13/8 
are  available  from  the  NMFS  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lmd.  907-586-7228  or  email  at 
kent.lind@noaa,gov. 

SUPPLEMENTARY  INF0RMATK3N:  The 

Magnuson-Stevens  Act  requires  that 
each  Regional  Fishery-  Management 
Council  submit  any  fishery  management 
plan  or  plan  amendment  it  prepares  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS.  after  receiving  a  fishery 
management  plan  or  plan  amendment, 
immediately  publish  a  notice  in  the 
Federal  Register  that  the  fishery 
management  plan  or  plan  amendment  is 
available  for  public  review  and 
comment.  This  action  constitutes  such 
notice  for  Amendments  61/61/13/8. 
NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  Amendments  61/61/13/8. 

Background  on  the  AFA 

On  October  21 ,  1998.  the  President 
signed  into  law  the  AFA  (Div.  C.  Title 
II.  Pub.  L.  No.  105-277,  112  Stat.  2681 
(1998)).  The  AFA  is  divided  into  two 
subtitles  addressing  the  requirements 
for  fishery  endorsements  for  all  U.S. 
fishing  vessels,  and  providing  for  the 
reorganization  and  rationalization  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(BSAI)  pollock  fishery,  respectively. 

Subtitle  I-Fisheries  Endorsements 
established  a  25  percent  foreign 
ownership  and  control  limit  for  all  US 
documented  fishing  vessels  over  100  ft 
(30.9  meters  (m))  registered  length. 
Subtitle  I  also  limits  new  U.S. 
documented  fishing  vessels  to  no  more 
than  165  ft  (59.3  m)  registered  length,  no 
more  than  3,000  lbs  (1.36  metric  tons 
(mt)  shaft  horsepower,  and  no  more 
than  750  gross  registered  tons  (680  mt). 
The  provisions  of  this  subtitle  apply  to 
all  U.S.  documented  fishing  vessels 
fishing  anywhere  in  the  U.S.  EEZ  and 
are  being  implemented  by  the  Maritime 
Administration  (MARAD)  and  the  U.S. 
Coast  Guard. 

Subtitle  II-Behng  Sea  Pollock  Fishery 
mandated  sweeping  changes  to  the  BSAI 
pollock  fishery  and  to  a  lesser  extent, 
affected  the  management  of  the  other 
groundfish,  crab,  and  scallop  fisheries 


off  Alaska.  The  purpose  of  Amendments 
61/61/13/8  is  to  implement  the 
management  program  required  by 
Subtitle  II  of  the  AFA. 

Congress  identified  two  primary 
objectives  in  passing  the  AFA.  The  first 
objective  was  to  complete  the  process 
begun  in  1976  to  give  U.S.  interests  a 
priority  in  the  harvest  of  U.S.  fishery 
resources.  This  objective  was 
accomplished  through  the  restrictions 
on  foreign  ownership  and  control  that 
are  set  out  in  Subtitle  I  of  the  AFA.  The 
second  objective  addressed  by  Subtitle 
II  of  the  AFA  was  to  significantly 
decapitalize  the  Bering  Sea  pollock 
fishery.  Under  the  council  system 
established  by  the  Magnuson-Stevens 
Act,  Congressional  action  is  generally 
not  needed  to  address  fishery 
conservation  and  management  issues  in 
specific  fisheries.  However,  Congress 
believed  that  the  overcapacity  in  the 
BSAI  pollock  fishery  prior  to  the  AFA 
was  due.  in  part,  to  mistakes  in,  and 
misinterpretations  of  the  1987 
Commercial  Fishery  Industry  Vessel 
Anti-Reflagging  Act  (Anti-Reflagging 
Act).  In  passing  the  AFA.  Congress 
noted  that  the  Anti-Refiagging  Act  had 
allowed  a  flood  of  foreign-rebuilt 
catcher/processors  into  the  BSAI 
pollock  fishery  and  did  not  limit  foreign 
control  of  such  vessels  in  the  manner  in 
which  Congress  had  intended.  Without 
an  Act  of  Congress,  the  Council  and 
NMFS  did  not  have  authority  to  provide 
funds  under  the  Federal  Credit  Reform 
Act  to  buyout  and  retire  vessels  from  the 
BSAI  pollock  fishery,  to  strengthen  U.S. 
controlling  interest  standards  for  fishing 
vessels,  or  to  implement  the  inshore 
cooperative  program  contained  in  the 
AFA. 

Subtitle  2  of  the  AFA  contains 
numerous  provisions  that  affect  the 
management  of  the  groundfish  and  crab 
fisheries  off  Alaska.  Key  provisions 
include: 

1.  The  buyout  of  nine  pollock  catcher/ 
processors  and  the  subsequent 
scrapping  of  eight  of  these  vessels 
through  a  combination  of  $20  million  in 
Federal  appropriations  and  $75  million 
in  direct  loan  obligations; 

2.  A  new  allocation  scheme  for  BSAI 
pollock  that  allocates  10  percent  of  the 
BSAI  pollock  total  allowable  catch 
(TAC)  to  the  Community  Development 
Quota  (CDQj  program,  and  after 
allowance  for  incidental  catch  of 
pollock  in  other  fisheries,  allocates  the 
remaining  TAC  as  follows:  50  percent  to 
vessels  harvesting  pollock  for 
processing  by  inshore  processors,  40 
percent  to  vessels  harvesting  pollock  for 
processing  by  catcher/processors,  and 
10  percent  to  vessels  harvesting  pollock 
for  prqcessing  by  motherships; 


3.  A  fee  of  six-tenths  (0.6)  of  1  cent 
for  each  pound  round  weight  of  pollock 
harvested  by  catcher  vessels  delivering 
to  inshore  processors  for  the  purpose  of 
repaying  the  $75  million  direct  loan 
obligation. 

4.  A  prohibition  on  entry  of  new 
vessels  and  processors  into  the  BSAI 
pollock  fishery.  The  AFA  lists  by  name 
vessels  and  processors  and/or  provides 
qualifying  criteria  for  those  vessels  and 
processors  eligible  to  participate  in  the 
non-CDQ  portion  of  the  BSAI  pollock 
fishery; 

5.  New  observer  coverage  and  scale 
requirements  for  AFA  catcher/ 
processors; 

6.  New  standards  and  limitations  to 
guide  the  creation  and  operation  of 
fishery'  cooperatives  in  the  BSAI  pollock 
fishery; 

7.  An  individual  fishing  quota 
program  for  inshore  catcher  vessel 
cooperatives  under  which  NMFS  grants 
individual  allocations  of  the  inshore 
BSAI  pollock  TAC  to  inshore  catcher 
vessel  cooperatives  that  form  around  a 
specific  inshore  processor  and  agree  to 
deliver  at  least  90  percent  of  their 
pollock  catch  to  that  processor; 

8.  The  establishment  of  harvesting 
and  processing  limits  known  as 
"sideboards"  on  AFA  pollock  vessels 
and  processors  to  protect  the  interests  of 
fishermen  and  processors  in  other 
fisheries  from  spillover  effects  resulting 
from  the  rationalization  of  the  BSAI 
pollock  fishery. 

9.  A  17.5-percent  excessive  share 
harvesting  cap  for  BSAI  pollock  and  a 
requirement  that  the  Council  develop 
excessive  share  caps  for  BSAI  pollock 
processing  and  for  the  harvesting  and 
processing  of  other  groundfish. 

Some  of  the  above  provisions  of  the 
AFA  already  have  been  implemented  by 
NMFS  and  other  agencies.  The  buyout 
and  scrapping  of  the  nine  ineligible 
factory  trawlers  were  completed  by 
NMFS  in  1999  under  the  schedule 
mandated  by  the  AFA.  This  action  was 
accomplished  by  contract  with  the 
vessel  ovraers  rather  than  regulation. 
The  inshore  pollock  fee  program 
required  by  the  AFA  was  implemented 
by  NMFS  through  final  regulations 
published  February  3.  2000  (65  FR 
5278).  MARAD  has  implemented  the 
new  U.S.  ownership  requirements  and 
size  restrictions  for  U.S.  fishing  vessels 
through  final  regulations  published  July 
19,  2000  (65  FR  44860).  MARAD's 
regulations  also  set  out  procedures  for 
review  of  compliance  with  excessive 
share  harvesting  limits  contained  in  this 
proposed  rule. 
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Council  Development  of  Amendments 

61/61/13/8 

Since  the  passage  of  the  AFA  in 
October  1998.  NMFS  and  the  Council 
have  undertaken  an  extensive  public 
process  to  develop  the  management 
program  proposed  under  Amendments 
61/61/13/8.  Amendments  61/61/13/8 
were  developed  and  revised  during  the 
course  of  12  Council  meetings  over  the 
past  2  years  and  have  been  the  subject 
of  numerous  additional  public  meetings 
held  by  the  Council  and  NMFS  to 
address  specific  aspects  of  the  AFA. 
While  the  permanent  management 
program  pnjposed  under  Amendments 
61/61/13/8  was  under  analysis  and 
development  by  the  Council  and  NMFS. 
the  statutory'  deadlines  in  the  AFA  were 
met  on  an  interim  basis  through  several 
emergency  interim  rules,  and  was 
extended  through  the  end  of  2001  bv 
Pub.  L.  No.  106-554.  which  mandated 
that  all  management  measures  in  effect 
as  of  July  2000  would  be  extended 
through  the  end  of  2001.  The  following 
time  line  provides  a  summary  of  the  2- 
year  public  process  through  which 
NMFS  and  the  Council  developed 
Amendments  61/61/13/8. 

November  1998.  After  the  passage  of 
the  AFA  in  October  1998.  the  Council 
held  a  special  meeting  in  November 
1998.  in  .Anchorage.  AK  to  address 
among  other  things,  the  new- 
requirements  of  the  AFA  and  the  effect 
of  the  AFA  on  the  fisheries  under  the 
jurisdiction  of  the  Council.  The  Council 
made  various  recommendations  to 
NMFS  regarding  the  regulation  of 
cooperatives  in  the  catcher/processor 
sector  and  the  management  of 
sideboards  for  AFA  catcher/processors 
for  the  upcoming  1999  fishery  and 
began  the  process  of  identifying  issues 
and  alternatives  for  upcoming  AFA- 
related  actions. 

December  1998.  At  its  December  1998 
meeting  in  Anchorage.  AK  the  Council 
approved  two  emergency  rules  to 
implement  required  provisions  of  the 
AFA  for  the  1999  fishing  year.  The  first 
emergency  interim  rule  required  two 
observers  on  all  AFA-listed  catcher 
processors  and  motherships.  and 
established  procedures  for  making 
inseason  sideboard  closures  (64  FR 
3435.  January'  22,  1999:  extended  at  64 
FR  33425,  June  23.  1999).  The  second 
emergency  interim  rule  made  several 
technical  changes  to  the  CDQ  program 
regulations  to  accommodate  the  new 
requirements  of  the  AFA  (64  FR  3887, 
January  26,  1999;  extended  at  64  FR 
34743.  June  29,  1999).  After  extensive 
public  testimony  and  input  from  the 
Coimcils  Advisory  Panel  (AP)  and 
Scientific  and  Statistical  Committee 


(SSC).  the  Council  identified  a  suite  of 
alternatives  for  the  management 
program  that  subsequently  became 
known  as  Amendments  61/61/13/8. 

Februarys  1999.  At  its  February  1999 
meeting  in  Anchorage.  AK  the  Council 
finalized  sideboard  and  AFA 
management  measure  alternatives  with 
the  intent  that  a  draft  analysis  would  be 
reviewed  at  the  April  1999  meeting  with 
a  final  decision  scheduled  for  June  1999 
to  allow  the  Council  to  meet  the  July 
1999  deadline  imposed  by  the  AFA  for 
recommendation  of  sideboard  measures. 
The  Council  also  began  preparation  of  a 
separate  discussion  paper  to  examine 
the  structure  of  the  inshore  cooperative 
program.  This  separate  analysis  was  in 
response  to  a  proposal  by  a  group  of 
independent  catcher  vessel  owners  who 
advocated  a  change  in  the  program  to 
allow  the  formation  of  an  independent 
vessel  cooperative  that  would  not  be 
tied  to  a  particular  processor.  A  draft 
analysis  was  scheduled  for  review  in 
June  1999,  with  further  discussion  in 
October  1999. 

April  1999.  At  its  April  1999  meeting 
in  Anchorage.  AK  the  Council  reviewed 
its  draft  analysis  for  Amendments  61/ 
61/13/8,  and  received  extensive  public 
testimony  regarding  alternatives  and 
issues  that  should  be  considered  under 
Amendments  61/61/13/8.  The  Council 
directed  staff  to  make  various  revisions 
and  additions  to  the  analysis  with  the 
intent  that  the  amendment  package 
would  be  before  the  Council  for  final 
action  in  June  1999.  The  Council  also 
reviewed  its  discussion  paper  on  the 
structure  of  the  inshore  cooperative 
program  and  the  proposed  independent 
catcher  vessel  cooperative  and 
requested  that  a  broader  analysis  be 
prepared  for  initial  review  at  the 
October  1999  meeting.  In  addition,  the 
Council  formed  an  inshore  cooperative 
implementation  committee  to  advise 
NMFS  on  many  of  the  technical  issues 
related  to  the  formation  and 
management  of  inshore  cooperatives. 

May  1999.  The  Council's  inshore 
cooperative  implementation  committee 
held  a  public  meeting  with  NMFS  on 
May  10-13  in  Seattle.  WA  to  examine 
alternative  management  approaches  for 
inshore  catcher  vessel  cooperatives.  The 
approach  to  implementing  and 
managing  inshore  cooperatives 
developed  at  this  meeting  forms  the 
basis  of  the  inshore  cooperative 
management  program  contained  in  this 
proposed  rule. 

June  1999.  At  its  June  1999  meeting 
in  Kodiak,  AK  the  Council  reviewed 
Amendments  61/61/13/8  and  after 
extensive  public  testimony,  approved  a 
suite  of  AFA-related  recommendations 
including  restrictions  on  the  formation 


and  operation  of  cooperatives, 
har\esting  sideboards  for  catcher/ 
processors  and  catcher  vessels,  and 
catch  weighing  and  monitoring 
requirertients.  However,  the  Council  was 
unable  to  reach  a  decision  on  two  AFA- 
related  issues:  groundfish  processing 
sideboards  and  excessive  processing 
share  caps.  To  address  these  issues,  the 
Council  established  an  industry 
committee  to  further  examine 
alternatives  and  work  with  State  of 
Alaska  (State)  and  Federal  managers  to 
resolve  implementation  issues  with  the 
intent  that  the  Council  would  review 
the  committee's  recommendations  in 
October  1999. 

August  1999.  The  Council's 
processing  sideboard  industrv 
committee  held  a  public  meeting  in 
Seattle.  WA  to  examine  alternatives  for 
processing  sideboards  and  excessive 
processing  share  caps.  The  committee 
was  unable  to  reach  complete  consensus 
on  a  recommended  approach  for 
processing  sideboard  caps.  However,  the 
committee  did  develop  some  general 
recommendations  for  the  Council  and 
provided  the  Council  with  some 
requests  for  additional  analysis  and 
information. 

October  1999.  At  its  October  1999 
meeting  in  Seattle.  WA  the  Council 
reviewed  its  analysis  on  the  structure  of 
the  inshore  cooperative  program, 
including  the  proposal  to  allow 
formation  of  independent  catcher  vessel 
cooperatives,  and  received  extensive 
public  discussion  on  this  issue. 
However,  the  Council  voted  to  postpone 
action  until  February  2000  and 
requested  further  analysis  on  this  issue. 
The  Council  also  re-examined  its  June 
1999  catcher  vessel  sideboard 
exemption  recommendations  and 
requested  that  NMFS  delay 
implementation  of  these  measures  until 
the  Council  had  the  opportunity  to 
analyze  and  discuss  possible  revisions 
to  its  recommended  catcher  vessel 
sideboard  exemptions.  The  Council 
armounced  that  it  would  be  revising  its 
sideboard  exemption  recommendations 
at  its  December  1999  meeting.  Finallv. 
the  Council  reviewed  what  had  now 
become  a  separate  analysis  of 
groundfish  processing  sideboards  and 
excessive  processing  share  caps.  After 
extensive  discussion  and  public 
comment  on  this  issue,  the  Council 
chose  to  expand  and  revise  its  analysis 
with  intent  to  review  the  issue  again  in 
February  2000  with  final  action 
scheduled  for  June  2000, 

December  1999.  At  its  December  1999 
meeting  in  Anchorage.  AK  the  Council 
approved  two  emergency  interim  niles 
to  implement  required  provisions  of  the 
AFA  for  the  2000  fishing  year.  These 
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measures  were  necessary  to  meet  certain 
statutory  deadlines  in  the  AFA  while 
the  comprehensive  suite  of  permanent 
management  measures  under 
Amendments  RT61/13/8  continued  to 
undergo  development,  revision,  and 
analvsis  by  the  Council  and  NMFS,  The 
first  emergencv  interim  rule  set  out 
permit  requirements  for  .AFA  vessels, 
processors,  and  cooperatives  (65  FR  380, 
januarv  5,  2000;  extended  at  65  FR 
39107.  lune  23,  2000).  The  second 
emergency  interim  rule  established 
sector  allocations,  cooperative 
regulations,  sideboards,  and  catch 
monitoring  requirements  for  the  AFA 
fleets  (65  FR  4520,  Ianuar\-  28,  2000: 
extended  at  65  FR  391 07.  June  23, 
2000). 

February  2000.  At  its  February  2000 
meeting  in  Anchorage.  AK  the  Council 
reviewed  its  revised  analvsis  of 
groundfish  processing  sideboards  and 
excessive  share  processing  caps  and 
requested  analysis  of  several  additional 
issues  with  the  stated  intent  that  the 
analysis  would  be  reviewed  again  in 
lune  2000.  The  Council  postponed 
action  on  proposed  changes  to  the 
structure  of  the  inshore  cooperative 
program  and  independent  catcher  vessel 
proposal  until  lune  2000.  Finally,  at  that 
meeting,  the  Council  and  NMFS 
decided  it  would  be  appropriate  to 
expand  the  environmental  assessment 
prepared  for  Amendments  61/61/13/8 
into  an  EIS  given  the  magnitude  of  the 
proposed  management  program  to 
implement  the  AFA. 

April  2000.  .At  its  April  2000  meeting 
in  Anchorage.  AK  the  Council  received 
extensive  testimony  from  industry  on 
several  elements  of  Amendments  61/61/ 
13/8  (iatcher  vessel  owners  requested 
that  the  Council  consider  revising 
several  of  its  recommendations  related 
to  catcher  vessel  sideboards,  retirement 
of  vessels,  and  the  formula  for 
calculating  inshore  cooperative 
allocations.  The  Council  requested 
preparation  of  a  supplemental  analysis 
of  these  issues  for  consideration  in  June 
2000.  The  (Council  also  received 
testimony  from  crab  fishermen  who 
opposed  the  crab  processing  caps 
implemented  in  2000  through  an 
emergency  interim  rule.  The  Council 
announced  its  intent  to  examine 
alternatives  for  crab  processing  caps  at 
its  June  2000  meeting  with  final  action 
on  any  changes  scheduled  for 
September  2000.  In  addition,  the  April 
Council  meeting  was  used  as  a  scoping 
meeting  to  solicit  input  from  the  public 
on  issues  and  alternatives  that  should  be 
addressed  in  the  EIS  under  preparation 
for  .Amendments  61/61/13/8. 

lunp  2000.  At  its  June  2000  meeting 
in  Portland,  OR  the  Ckiuncil  reviewed  its 


analysis  of  proposed  structural  changes 
to  the  inshore  cooperative  program 
including  the  independent  catcher 
vessel  proposal.  The  Council  did  not 
adopt  changes  promoted  by 
independent  catcher  vessel  owners  that 
would  have  allowed  greater  flexibility 
in  choosing  which  cooperative  a  vessel 
could  join.  Instead,  the  Council 
recommended  two  changes  related  to 
retirement  of  vessels  and  allocation 
formulas  that  would  supersede  the 
measures  set  out  in  the  AFA.  These 
changes  were  incorporated  as  revisions 
to  Amendments  61/61/13/8.  The 
Council  also  examined  the  issue  of 
groundfish  processing  sideboards  and 
excessive  processing  share  caps  and 
voted  to  release  its  analysis  for  public 
review  with  intent  to  take  final  action 
on  these  measures  at  its  October  2000 
meeting.  The  CounciTs  original  intent 
was  to  include  groundfish  processing 
sideboards  and  excessive  processing 
share  caps  in  Amendments  61/61/13/8. 
However,  due  to  the  extensive 
additional  analysis  required  for  these 
two  issues,  the  Council  decided  to 
address  these  issues  on  a  separate 
timetable  with  a  separate  analysis. 

September  2000.  At  its  September 
2000  meeting  in  Anchorage,  AK  the 
Council  examined  proposed  changes  to 
crab  processing  sideboard  limits  and 
recommended  that  the  1995-1997 
formula  used  to  calculate  crab 
processing  caps  under  the  AFA  be 
revised  by  adding  1998  processing 
history  and  giving  it  double-weight.  In 
other  words.  1995-1998  would  be  used 
to  determine  crab  processing  history 
with  the  1998  year  counting  twice.  The 
purpose  of  this  change  was  to  give 
greater  emphasis  to  recent  processing 
history  in  consideration  of  changes  to 
the  crab  processing  industry  that  have 
occurred  since  1995. 

October  2000.  At  its  October  2000 
meeting  in  Sitka,  AK  the  Council 
considered  the  issues  of  BSAI  pollock 
excessive  processing  share  limits  and 
groundfish  processing  sideboard  limits. 
The  Council  adopted  a  30-percent 
excessive  processing  share  limit  for 
BSAI  pollock  that  would  be  applied 
using  the  same  10  percent  entity  rules 
set  out  in  the  AFA  to  define  AFA 
entities  for  the  purpose  of  the  17.5 
percent  excessive  harvesting  share  limit 
contained  in  the  AFA.  This  action 
represents  the  Council's  final  revision  to 
Amendments  61/61/13/8  before  official 
submission  of  the  Amendments  to  the 
Secretaiy  of  Commerce  for  review  and 
approval.  With  respect  to  non-pollock 
groundfish  procesr.ing  sideboards,  the 
CumiL.ll  took  no  action.  The  Council 
believed  that  placing  non-pollock 
groundfish  processing  limits  on  AFA 


processors  could  have  negative  effects 
on  markets  for  both  AFA  and  non-AFA 
catcher  vessels.  In  addition,  the  Council 
concluded  that  its  suite  of  harvesting 
sideboard  restrictions  on  AFA  catcher 
vessels  and  catcher/processors  also 
serve  to  protect  non-AF.A  processors  in 
the  BSAI.  which  are  primarily  non-AFA 
catcher/processors.  Instead  of  imposing 
non-pollock  processing  limits  on  AFA 
processors,  the  Council  indicated  its 
intent  to  explore  revisions  to  its 
Improved  Retention/Improved 
Utilization  program  set  out  at  50  CFR 
679.27.  Testimony  from  non-AFA 
processors  indicated  that  such  changes 
could  be  a  more  effective  means  of 
providing  a  more  level  playing  field  for 
non-AFA  catcher/processors. 

Public  comments  are  being  solicited 
on  Amendments  61/61/13/8  through  the 
end  of  the  comment  period  specified  in 
this  document.  A  proposed  rule  that 
would  implement  Amendments  61/61/ 
13/8  may  be  published  in  the  Federal 
Register  for  public  comment  following 
evaluation  by  NMFS  under  the 
Magnuson-Stevens  Act  procedures.  All 
comments  received  by  the  end  of  the 
comment  period  specified  in  this 
document,  whether  specifically  directed 
to  Amendments  61/61/13/8  or  to  the 
proposed  rule,  will  be  considered  in  the 
decision  to  approve,  disapprove,  or 
partiallv  approve  Amendments  61/61/ 
13/8. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  20.  2001. 
|on  Kurland, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  01-29496  FileH  11-26-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[I.D.  053001 D] 

Groundfish  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the  Gult 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  revise  the 
Alaska  Groundfish  Fisheries  Draft 
Programmatic  Supplemental 
Environmental  Impact  Statement  (SEIS). 

summary:  NMFS  announces  its  intent  to 
revise  the  Alaska  Groundfish  Fisheries 
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draft  Programmatic  SEIS.  After 
reviewing  more  than  21,000  comment 
letters  received  on  the  draft 
Programmatic  SEIS,  NMFS  has 
determined  that  revisions  to  the  draft 
Programmatic  SEIS  are  appropriate  and 
necessary.  NMFS  has  also  determined 
that  these  revisions  will  require  the 
release  of  a  revised  draft  Programmatic 
SEIS.  Based  on  these  decisions,  NMFS 
announces  a  new  date  for  the 
completion  of  the  Programmatic  SEIS 
and  issuance  of  the  Record  of  Decision 
based  thereon. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
for  the  dates  concerning  completion  of 
the  Alaska  Groundfish  Fisheries 
Programmatic  SEIS.  The  December  2001 
North  Pacific  Fishery  Management 
Council  (Council)  meeting  will  be  held 
December  5  through  10.  2001. 
Additional  information  concerning  the 
agenda  for  the  Council's  December  2001 
meeting  can  be  found  at  http:// 
w\^^\-.  fakr.noaa.gov/npfmc. 
ADDRESSES:  The  December  2001  North 
Pacific  Fishery  Management  Council 
meeting  will  be  held  at  the  Hilton  Hotel. 
Anchorage,  AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Davis,  Programmatic  SEIS 
Coordinator,  Anchorage.  Alaska,  (907) 
271-3523 

SUPPLEMENTARY  INFORMATION:  On 
January  26.  2001,  NMFS  released  a  draft 
of  the  Alaska  Groundfish  Fisheries 
Programmatic  SEIS  for  a  90-day  public 
review  and  comment  period.  As  a  result 
of  NMFS  granting  requests  by  the 
interested  public  for  two  extensions  of 
the  public  comment  penod,  the 
comment  period  for  the  draft 
Programmatic  SEIS  ran  for  a  total  of  180 
days  and  ended  on  July  25,  2001.  As  a 
result  of  this  extended  public  comment 
period  and  the  voluminous  public 
comments  received  therein.  NMFS 
determined  that  it  would  issue  a  final 
Programmatic  SEIS  for  the  Alaska 
groundfish  fisheries  during  the  summer 
of  2002  and  a  Record  of  Decision  shortly 
thereafter. 

NMFS  received  21.361  letters 
commenting  on  the  draft  Programmatic 
SEIS  during  the  comment  period. 
Comments  on  the  draft  Programmatic 
SEIS  were  received  from  all  50  States, 
as  well  as  the  District  of  Columbia  and 
Puerto  Rico.  Citizens  from  28  foreign 


countries  also  provided  comments. 
Within  these  21.361  letters.  NMFS 
identified  4,044  substantive  comments. 
Based  on  its  review  and  preliminar\' 
analysis  of  the  comments  received  on 
the  draft  Programmatic  SEIS,  NMFS  has 
made  several  decisions  concerning  the 
draft  Programmatic  SEIS.  First,  NMFS 
has  determined  that  the  draft 
Programmatic  SEIS  should  be  revised  to 
include  additional  analyses  concerning 
envirorunental,  economic  and 
cumulative  impacts.  Second.  NMFS  has 
determined  that  the  alternatives 
contained  in  the  draft  Programmatic 
SEIS  should  be  restructiu-ed,  shifting 
from  single-focus  alternatives  to  more 
comprehensive,  multiple-component 
alternatives  Third.  NMFS  has 
determined  that  the  draft  Programmatic 
SEIS  should  be  edited  to  evaluate  more 
concisely  the  proposed  action.  The 
revisions  to  the  Programmatic  SEIS  will 
build  from  the  information  and  analyses 
contained  in  the  January  26.  2001.  draft 
Programmatic  SEIS.  Given  its  decisions. 
NMFS  has  determined  that  it  will 
release  a  revised  draft  Programmatic 
SEIS  for  public  review  and  comment 
before  issuing  the  final  Programmatic 
SEIS. 

General  Process  and  Dates  for 
Completion  of  the  Programmatic  SEIS 

Given  the  determinations  described 
above,  N'MFS  has  decided  that  a 
modification  to  the  current  schedule  for 
completion  of  the  Programmatic  SEIS  is 
appropriate  and  necessary.  The 
following  dates  reflect  the  amount  of 
time  that  NMFS  has  determined  will  be 
needed  to  complete  the  additional 
analyses  and  editing  of  the  draft 
Programmatic  SEIS,  and  to  allow  for 
adequate  public  review  and  comment 
on  the  revised  draft  Programmatic  SEIS. 
including  the  restructured  alternatives. 
NMFS  will  seek  assistance  and  input 
from  the  Council  and  the  public  in 
developing  the  restructured  alternatives. 
It  will  consider,  among  other  things. 
several  restructured  alternatives  in  the 
revised  draft  Programmatic  SEIS, 
including  alternatives  that  were 
suggested  or  proposed  in  comments 
received  on  the  Januar\-  2001  draft 
Programmatic  SEIS  and  that  are 
developed  in  conjunction  and 
cooperation  with  the  Council  and/ or  the 
pubhc. 


December  2001  S'orth  Pacific  Fishery 
Management  Council  Meeting 

NMFS  will  present  the  Council  and 
the  public  witii  a  preliminary  template 
that  describes  the  framework  within 
which  restructured  alternatives  will  be 
developed. 

January  Through  August  2002 

From  lanuary  through  .August  2002, 
NMFS  will  prepare  the  revised  draft 
Programmatic  SEIS  NMFS  will  prepare 
additional  analyses  concerning 
environmental,  economic  and 
cumulative  impacts,  restructure  the 
alternatives  and  prepare  an  analysis  of 
the  effects  of  those  alternatives  on  the 
human  environment,  and  edit  the 
Programmatic  SEIS  to  evaluate  more 
concisely  the  proposed  action.  As  noted 
above,  NMFS  will  seek  assistance  and 
input  from  the  Council  and  the  public 
in  developing  the  restructured 
alternatives 

September  Through  December  2002 

From  September  through  December 
2002,  NMFS  will  issue  a  revised  draft 
Programmatic  SEIS  for  a  public  review 
and  comment  period 

January'  Through  August  2003 

From  lanuary  through  August  2003. 
NMFS  will  prepare  the  final 
Programmatic  SEIS,  NMFS  will  review 
and  consider  public  comments  received 
on  the  revised  draft  Programmatic  SEIS 
and  will  present  a  summan  of  those 
comments  to  the  Council  and  the 
public. 

September  2003 

NMFS  will  issue  a  final  Programmatic 

SEIS  and  allow  a  30-day  public 
comment  period  on  the  final 
Programmatic  SEIS. 

So  later  than  December  31,  2003 

NMFS  will  issue  a  Record  of  Decision 

on  the  Programmatic  SEIS. 

Authority:  16  U.S.C.  1801  et  seq. 

Daif'd  November  20,  2001. 
)on  kurland. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc  01-29497  Filed  11-26-01;  8  45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspaper  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Intermountain  Region;  Utah, 
Idaho,  Nevada,  and  Wyoming 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 

ne\\spapf>rs  that  will  be  used  by  all 
ranu'T  distrii,t>.  forests,  and  the 
Rt'i^ional  Office  of  the  Intermountain 
Region  to  publish  l(!gal  notice  of  all 
decisions  subject  to  appeal  under  3b 
CFR  215  and  ;i6  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timelv  notice,  and  to 
at  hie\e  consistency  in  administering 
the  appeals  process, 

DATES:  Publication  of  legal  notices  in 

the  listed  newspapers  will  begin  with 
decisions  sub)ect  to  appeal  that  are 
made  on  or  after  December  1,  2000.  The 
list  of  newspaper  will  remain  in  effect 
until  lune  1,  2001.  when  another  notice 
will  he  published  in  th<'  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Schuster.  Regional  Appeals 
Nknager.  Intermountain  Region.  324 
25th  .Street.  Ogden.  IT  84401.  and 
Phone  (801)  f525-5:J01 
SUPPLEMENTARY  INFORMATION:  The 
administrati\e  ,ij)peaj  procedures  36 
CFR  215  and  M,  CFR  217.  of  the  Forest 
Service  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 


known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter:  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

the  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows- 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Idaho: 
The  Idaho  Statesman,  Boise  Idaho 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Nevada: 
The  Beno  Gazette-fournal,  Reno, 
Nevada 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Wyoming: 
Casper  Star-Tribune,  Casper, 

Wyoming 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Utah: 
Salt  lake  Tribune,  Salt  Lake  City, 
Ut«h 
If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests 
in  the  Intermountain  Region,  it  will 
appear  in: 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express,  Vernal,  Utah 
Vernal  District  Ranger  decisions: 

Vernal  Express.  Vernal,  Utah 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 
Casper  Star  Tribune,  Casper, 
\Vyoming 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah: 
Vernal  Express,  Vernal,  Utah 
Roosevelt  and  Duchesne  District  Ranger 
decisions; 
Utah  Basin  Standard,  Roosevelt,  Utah 

Boise  National  Forest 

Buise  Forest  Supervisor  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Mountain  Home  District  Ranger 
decisions: 


The  Idaho  Statesman.  Boise.  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman.  Boise.  Idaho 
Cascade  District  Ranger  decisions: 

The  Long  Valley  Advocate,  Cascade. 
Idaho 
Lowman  District  Ranger  decisions: 

The  Idaho  World.  Garden  Valley, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index.  Emmett.  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
lackson  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper, 
Wyoming 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper. 
Wyoming 
Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Caribou  portion: 

Idaho  State  Journal.  Pocatollo.  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal.  Pucatello.  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal  Pocatello,  Idaho 
Westside  Distrit:t  Ranger  decisicms: 

Idaho  State  Journal,  Pocatello,  Idaho 
Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Targhee  Portion: 

The  Post  Register.  Idaho  Falls.  Idaho 
Dubois  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls.  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls.  Idaho 
Ashton  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls.  Idaho 
Palisades  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls.  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 
The  Daily  Spectrum,  St.  George,  Utah 
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Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George,  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George.  Utah 
Powell  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George.  Utah 
Escalante  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  George.  Utah 
Teasdale  District  Ranger  decisions: 

The  Daily  Spectrum.  St  George.  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Super\'isor  decisions: 

Richfield  Reaper.  Richfield.  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper.  Richfield.  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper.  Richfield.  Utah 
Beaver  District  Ranger  decisions: 

Richfield  fleaper.  Richfield.  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper.  Richfield,  Utah 

Humboldt-Toiyabe  National  Forests 

Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Humboldt  portion: 
Elko  Daily  Free  Press.  Elko,  Nevada 
Humboldt-Toivabe  Forest  .Supervisor 
decisions  for  the  Toivabe  portion: 
Reno  Gazette- foumal.  Reno,  .Nevada 
Sierra  Ecosvstem  Coordination  C^enter 

(SECO): 
Carson  District  Ranger  decisions; 
Mammoth  Times,  Mammoth  Lakes, 
California 
Bridgeport  District  Ranger,  decisions: 
The  Review-Herald.  Mammoth  Lakes. 
California 
Spring  Mountains  National  Recreation 

Area  Ecosystem  (SMNR.\E): 
Spring  Mountains  National  Recreation 
Area  District  Ranger  decisions: 
Las  Vegas  Review  lournal.  Las  Vegas, 
Nevada 
Central  Ne\ada  Ecosystem  (CNTCO): 
Austin  District  Ranger  decisions: 

Reno  Gazette- Journal.  Reno.  Nevada 
Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goidfieid 
Sews.  Tonopah.  Nevada 
Ely  District  Ranger  decisions: 

Ely  Daily  Times.  Ely.  Nevada 
Northeast  Nevada  Ecosvstem  (NNECO): 
Mountain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press.  Elko  Nevada 
Ruby  Mountains  District  Ranger 
decisions: 
Elko  Daily  Free  Press.  Elko  Nevada 
larbridge  District  Ranger  decisions: 

Elko  Daily  Free  Press.  Elko  Nevada 
Santa  Rosa  District  Ranger  decisions: 
Humboldt  Sun.  Winnemucca,  Nevada 

Manti-Lasal  National  Forest 

Manti-LaSal  Forest  Super\'isor 
decisions: 

Sun  Advocate.  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  F\Tamid.  Mt.  Pleasant,  Utah 


Ferron  District  Ranger  decisions: 

Emer\-  County  Progress.  Castle  Dale. 
Utah 
Price  District  Ranger  decisions 

Sun  Advocate.  Price.  Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent.  .Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record.  Monticello, 
Utah 

Payette  National  Forest 

Payette  Forest  Super\'isor  decisions: 

Idaho  Statesman.  Boise,  Idaho 
Weiser  District  Ranger  decisions: 

Signal  American.  Weiser.  Idaho 
Council  District  Ranger  decisions: 

Council  Record.  Council,  Idaho 
New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions: 

Star  News.  McCall,  Idaho 

Salmon-Challis  National  Forests 

Salmon-C^hallis  Forest  Supervisor 

decisions  for  the  Salmon  portion: 

The  Recorder-Herald.  Salmon.  Idaho 
Salmon-Challis  Forest  Supervisor 
decisions  for  the  Challis  portion: 

The  Challis  Messenger.  Challis.  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald.  .Salmon,  Idaho 
Leadore  District  Ranger  decisions: 

The  Recorder-Herald.  Salmon.  Idaho 
Salmon/Cobalt  District  Ranger 
decisions: 

The  Recorder-Herald.  Salmon.  Idaho 
Middle  Fork  District  Ranger  decisions: 

The  Challis  .Messenger.  Challi',  Idaho 
Challis  District  Ranger  decisions: 

The  Challis  Messenger.  Challis,  Idaho 
"i'ankee  Fork  District  Ranger  decisions 

The  Challis  Messenger.  Challis.  Idaht 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger.  Chaliis.  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions; 
The  Times  Sews.  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 
Ogden  Standard  Examiner.  Ogden, 
Utah,  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
Ri\  er  I'nit 
South  Idaho  Press.  Burley.  Idaho,  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burlev  District. 
Twin  Falls  District  Ranger  decisions: 
The  Times  Sews  Twin  Falls.  Idaho 
Ketchum  District  Ranger  decisions: 
Idaho  Mountain  Express.  Ketchum. 
Idaho 
Sawtooth  .National  Recreation  Area: 
Challis  Messenger.  Challis.  Idaho 
Fairfield  District  Ranger  decisions: 
The  Times  .\ews.  Twin  Falls.  Idaho 

Uinta  National  Forest 

Uinta  Forest  Super\isor  def:isions: 
The  Dailv  Herald.  Provo,  Utah 


Plea.sant  Grove  District  Ranger 
decisions: 

The  Daily  Herald.  Provo.  Utah 
Heber  District  Ranger  decisions: 

The  Dailv  Herald.  Provo,  Utah,  and 
Spanish  Fork  District  Ranger  decisions: 

The  Dnilv  Herald.  Provo.  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 
decisions: 
Salt  Lake  Tribune.  Salt  Lake  City. 
Utah 
Salt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune.  Salt  Lake  City, 
Utah 
Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune.  Salt  Lake  City, 
Utah 
Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston. 
Wyoming 
Mountain  View  District  Ranger 
decisions: 
Uintah  County  Herald.  Evanston, 
Wyoming 
Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner.  Ogden. 
Utah 
Logan  District  Ranger  decisions; 
Logan  Herald  Journal.  Logan.  Utah 

November  19.  2001. 
lack  A.  Blackwell, 
Regior\al  Forester 
iF"R  Doc,  01-29438  Filed  11-27-01;  845  ami 

BH.1JNG  CODE  34tO-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Comm^ee  Meeting 

AGENCY:  Southwest  Idaho  Resource 
Advisorv  Committee,  Boise,  ID,  USDA, 
Forest  Ser\ice, 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 

the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  lOb-393)  the  Boise  and  Payette 
National  Forests'  Southwest  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday.  December  12.  2001  in 
Boise.  Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public 

FOR  FURTHER  INFORMATION  CONTACT: 
Rand\-  Swuk   McC>all  District  Ranger 
and  Designated  Federal  Officer,  at  (208) 
634-0400. 

SUPPLEMENTARY  INFORMATION:  The 
busines,^  m.-vtiiif,  i.n  13. . .  luheT  12. 
begins  at  10  am.  at  the  Idaho 
Department  of  Agriculture  Building. 
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2270  old  Penitentiary  Road,  Boise, 
Idaho.  Agenda  topics  will  include 
FACA  overview.  Charter  overview, 
Process  for  project  identification/ 
recommendation,  election  of 
(Chairperson,  operatint;  guidelines,  and 
establishment  of  future  meeting 
schedule. 

Dated:  November  16.  2001. 
David  F.  Alexander, 

Forest  Sufjfnisor 

il  K  I)n<    01-29397  Filed  11-26-01;  8:45  ami 

BILLING  CODE  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Oregon  Province 
Interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
December  5.  2001  in  Roseburg.  Oregon 
at  the  Roseburg  Bureau  of  Land 
Management  Office  at  77  7  N\V  Garden 
\'alley  Blvd.  The  meeting  will  begin  at 
9:00  am   and  continue  until  3  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Province  Advisorv'  Committee  Operating 
Guidelines;  (2)  Public  Comment;  (3) 
BLM/FS  budget  overview:  and  (4) 
Current  issues  as  perceived  by  Advisory 
C'ommittee  members. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Roger  Evenson.  Province  Advisorv 
Committee  Coordinator.  USDA.  Forest 
Service.  Umpqua  National  Forest.  2900 
N\V  Stewart  Parkwav.  Roseburg.  Oregcm 
97470.  phone  1541) 957-3344. 

Dated:  November  20,  2001. 
Michael  D.  Hupp. 

Arliriii  [)r^ii:ni!trd  Ffderal  Official. 

[FR  Du(    ill-j'ms  Filed  n-26-01;8:45aml 

BILLING  CODE  3410- 11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


Salem  Office  of  the  Bureau  of  Land 
Management;  1717  Fabry  Road  SE; 
Salem.  Oregon:  (503)  375-5646.  The 
tentative  agenda  includes:  (1)  A  status 
report  from  the  PAC  Subcommittees;  (2) 
A  review  and  evaluation  of  PAC 
activities  in  2001;  (3)  A  discussion  of 
potential  issues  and  agenda  items  for 
2002  PAC  activity;  (4)  Information 
sharing.  (5)  Public  Forum.  The  Public 
Forum  is  tentatively  scheduled  to  begin 
at  10:30  a.m.  Time  allotted  for 
individual  presentations  will  be  limited 
to  3-4  minutes  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  v\ithin  the  time 
limits  for  the  Public  Forum.  Written 
comments  may  be  submitted  prior  to 
December  13  meeting  by  sending  them 
to  Designated  Federal  Official  Neal 
Forrester  at  the  address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest:  211  East  Seventh 
Avenue;  Eugene.  Oregon  97401;  (541) 
465-6924. 

Dated:  November  20.  2001. 
Y.  Robert  Iwamoto, 

Acting  Forest  Supen'isor. 

|FR  Doa  01-29439  Filed  11-26-01;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Withdrawal  of  the  Regional  Guide  for 
the  Intermountain  Region  and  the 
Transfer  of  Select  Decisions  Therein  to 
Specific  Forest  Plans 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 


SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday.  December  13.  2001.  The 
meeting  is  scheduled  to  begin  at  9  a.m.. 
and  will  conclude  at  approximately  2 
p  m.  The  meeting  will  be  held  at  the 


SUMMARY:  The  Regional  Forester  for  the 
Intermountain  Region  of  the  USDA 
Forest  Service  is  withdrawing  the 
Regional  Guide  and  transferring  selected 
decisions  therein  to  specific  Forest 
Plans  The  Regional  Forester  is 
transferring  the  direction  related  to 
maximum  size  openings  for  even-aged 
timber  management  to  those  Forests  that 
did  not  specifically  address  this 
requirement  in  their  Forest  Plan  or  that 
address  it  by  referencing  the  Regional 
Guide  Direction.  Current  planning 
regulations  direct  that  the  Regional 
Forester  must  withdraw  the  Regional 
Guide  within  1  year  of  November  9, 
2000.  When  a  Regional  Guide  is 
withdrawn,  Forest  Service  policy 
mandates  that  the  Regional  Forester 
must  identify  th(>  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  to  the  Forest 


Service  directive  system  or  to  one  or 
more  forest.  This  action  complies  with 
that  direction.  A  review  of  the  relevant 
Forest  Plans  indicates  that  the 
Humboldt.  Sawtooth,  Toiyabe  and  Uinta 
National  Forests  are  affected. 
DATES:  This  action  is  effective 
November  9.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Davis,  (801)  625-5275 

SUPPLEMENTARY  INFORMATION:  The 
current  regulations  governing  land  and 
resource  management  planning  (36  CFR 
part  219)  direct  Regional  Foresters  to 
withdraw  their  Regional  Guide  within  1 
year  of  November  9,  2000,  In  addition, 
when  a  Regional  Guide  is  withdrawn, 
the  Regional  Forester  must  identih'  the 
decisions  in  the  Regional  Guide  that  are 
to  be  transferred  to  a  regional 
supplement  of  the  Forest  Seryice 
directive  system  (36  CFR  200.4)  or  to 
one  or  more  plans  and  give  notice  in  the 
Federal  Register  of  these  actions.  A 
review  of  the  management  direction 
contained  in  the  Intermountain  Regional 
Guide  indicates  that,  except  for  one 
area,  either  direction  is  already 
incorporated  into  Forest  Plans,  is 
superceded  by  Forest  Service  directives 
or  policy,  or  the  direction  is  obsolete. 
The  one  specific  area  identified  for 
retention  and  transfer  is  the  direction 
for  maximum  size  for  created  openings 
by  even-aged  timber  harvest  (page  3-21 
of  the  Regional  Guide).  I  have 
determined  that  this  direction  should  be 
transferred  to  those  Forests  that  did  not 
explicitly  address  it  in  their  Forest  Plan 
or  that  address  it  by  referencing  the 
Regional  Guide — the  Humboldt, 
Sawtooth.  Toiyabe  and  Uinta  National 
Forests.  This  direction  will  be  in  effect 
until  the  Forest  has  completed  revision 
of  their  Forest  Plan.  Transferring  this 
direction  continues  the  limitation  on  the 
size  of  harvest  openings  to  40-acres  or 
less  without  a  60-day  public  review  and 
Regional  Forester  approval  that  is 
currently  in  the  Regional  Guide  and 
complies  with  36  CFR  219.35(e). 

Dated:  November  5.  2001. 
Jack  A.  Blackwell. 

Regional  Fort'stfi.  intermountain  Region. 
|FR  Dot .  01-294 .JR  Filed  11-26-01:  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Withdrawal  of  the  Regional  Guide  for 
the  Eastern  Region,  Forest  Service 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 
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SUMMARY:  Pursuant  to  36  CFR  219.35(e) 
the  Regional  Forester  for  the  Eastern 
Region  of  the  Forest  Service  has 
withdrawn  the  Regional  Guide  for  the 
Eastern  Region.  There  were  no  decisions 
from  that  regional  guide  transferred  to 
regional  supplements  of  the  Forest 
Service  directives  system  or  to  any 
forest  plan 

DATES:  The  withdrawal  was  effective 
November  7.  2001, 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Emmons.  Regional  Planner.  310  W 
Wisconsin  Ave..  Milwaukee.  WI  53203 
Phone  414-297-3429  or  TDD  414-297- 
3507. 

RESPONSIBLE  OFFICIAL:  Robert  T.  Jacobs, 
Regional  Forester.  Eastern  Region.  310 
W.  Wisconsin  Ave.  Milwaukee, 
Wisconsin  53203 

SUPPLEMENTARY  INFORMATION:  This 
action  was  required  to  comply  with  36 
CFR  part  219,  §  219.35(e)  that  directs 


that  within  one  year  of  November  9. 
2000.  the  Regional  Forester  must 
withdraw  the  regional  guide  When  a 
regional  guide  is  withdrawn,  the 
Regional  Forester  must  identify  the 
decisions  in  the  regional  guide  that  are 
to  be  transferred  to  a  regional 
supplement  of  the  Forest  Service 
directive  system  (36  CFR  200,4)  or  to 
one  or  more  plans  and  give  notice  in  thf 
Federal  Register  of  these  actions.  In  the 
case  of  the  Regional  Guide  for  the 
Eastern  Region,  the  withdrawal  was 
made  November  ~.  2001  and 
documented  through  a  letter  to  the 
Chief.  There  were  no  decisions  that 
were  transferred  to  the  directives  system 
or  to  forest  plans. 

Dated:  November  7,  2001. 
Rot>ert  T.  Jacobs. 
Regional  Forester. 
|FR  Doc.  01-29437  Ffled  11-26-01;  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration.  Commerce. 

ACTION;  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  10 '20 '01-11/15/01 


F\im  name 


Address 


Date  petition 
accepted 


Product 


Acme  Pad  Corporation 
York  Mold    Inc 


Global  TecM  Industries,  Inc. 
E    E    Dion.  Inc 


La  Abuela  Mexican  Foods,  Inc, 
Belcam,  Inc  


B    R    MacD  .  Inc   dDa    McDonald 

wear 
AGO   Inc 


Devalmon!  Vineyards,  Inc, 
Fabtech.  Inc 


Haldex  Barnes  Corporation 
C  R   Hudgins  Plating   Inc,  . 

Basin  Frozen  Foods.  Inc,  ... 

Reitz  Tool.  Inc 


330  N    Warwick   Street    Baltimore    MD 

21223 
3865  N   George  Sfeet   Manchester   pa 

17345 
418  Highway  441    Cornelia  GA  30531  .. 
33  Franklin  McKay  Road    Attletxjro.  MA 

02703 

516  South  17th   McAllen   TX  78501    

27    Montgomery    Street,    Rouses    Point, 

NY  12979 
Foot-     Industnai   Park   Road,   Skowhegan    ME 

04975 
501  SW  9th  Street   OKlahoma  City    OK 

73109 
8400  Pan  Amencan  Freeway  N  E '  Altxj- 

querque  NM  871 13 
777  N  W    Blue  Parkwav    Lee  s  Summit, 

MO  64086 
2222  15th  Street   Rocktord   IL  61104  .... 
3600  Candiers  Mountain  Road    Lyncti- 

burg   VA  24502 
1203  Basin.  Warden.  WA  98857  


239     South     Franklin     St      Extension. 

Cochranton.  PA  15314 


10'25/01     Shoulder  pads  used  in  tailored  clothlr>g. 

10/25/01     Cast  cold  tormeo  tjariery  terminals 

10/25/01     Specialty  candles 

11/05/01     Jewelry   o*    piatea    Base    ana    precious 

metals 
11/05/01  Tortillas. 
11/06/01     Toiletnes  and  fragrances 

11/06/01     Mens  and  women  s  hand-sewn  casual 

shoes 
11/07,/01     Plastic  injection  molding. 

11/07/01     White  wine 

11/08/01     Diode  wafers 

11/08/01     Hydraulic  'luid  gear  pumps 

11/09/01     Meta!  piatmg  <o'  electronic  components. 

11/13/01  Potato  products  i  e..  frozen  hash  browns 
and  trench  fnes. 

11/13/01  Semiconductor  molds  used  in  \he  auto- 
motive ana  telecommunications  indus- 
tnes 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  .States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  Statps 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 


sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  .Adjustment  .Assistance.  Room 
7315.  Economic  Development 
.Administration.  US.  Department  of 
Commerce.  Washington.  DC  20230.  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 


(The  Catalog  of  Federal  Domestic  Assistance 
official  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313.  Trade  Adjustment 
Assistance.) 

Dated:  November  16.  2001. 
Anthony  I.  Meyer, 
Coordinator.  Trade  Adjustment  and 
Technical  Assistance. 

FK  DcM    01-204.34  Filed  11-26-01 :  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Processing  Equipment 
Technical  Advisory  Committee;  Notice 
of  Open  Meeting 

The  Materials  Processing  Equipment 
Technical  Advisor>-  Committee  will  be 
held  December  13,  2001,  9:00  am.,  in 
Room  3884  of  the  Herbert  C.  Hoover 
Building,  14th  Street  Between 
Pennsylvania  and  Constitution 
Avenues,  NTVV,  Washington.  DC,  The 
Committee  advises  the  Office  of  the 
Assistant  Secretarv  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials 
processing  and  related  technology. 

Agenda 

1  Opening  remarks  by  the  Chairman. 

2  Presentation  of  papers  or  comments 

hv  the  publu 

i   Update  on  Bureau  of  Elxport 
Administration  initiatives. 

4  Update  on  the  Wassenaar 
Arrangement  with  discussion  on 

machine  tool  issues, 

5  Status  on  post-shipment  checks, 

6.  Status  on  specially  designed  entries 
to  the  Commerce  Control  List  (CCL). 

7  Status  on  Categorv  2  Matrix  Guide 
for  CCL  users.  The  meeting  will  be  open 
to  the  public  and  a  limited  number  of 
seats  will  be  available  Reservations  are 
not  accepted  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee,  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
(Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms  Lee  Ann  Carpenter.  Advisory 
(Committees  MS:  3876,  Bureau  of  Export 
.Administration.  US  Department  of 
Commerce,  Washington,  DC  20230, 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  .\nn  Carpenter 
at  202^82-2583, 

Dated:  November  20,  2001, 
Lee  Ann  Carpenter, 

(Mmmittff  Liaison  Officer 

|FR  U<)<    01-2tl46,T  Filed  11-26-01:  8:45  am] 

BILLING  CODE  3510-JT-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No,  1201] 

Grant  of  Authority  for  Subzone  Status, 
Toyota  Motor  Manufacturing,  Indiana, 
Inc.  (Motor  Vehicles),  Princeton,  IN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U,S,C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  •*    *    *  the  establishment 
*   *    *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  (the  Board) 
to  grant  to  qualified  corporations  the 
privilege  of  establishfng  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Indiana  Port 
Commission,  grantee  of  Foreign-Trade 
Zone  177,  has  made  application  for 
authority  to  establish  special-purpose 
subzone  status  at  the  motor  vehicle 
manufacturing  plant  of  Toyota  Motor 
Manufacturing.  Indiana.  Inc.,  located  in 
Princeton,  Indiana  (FTZ  Docket  21- 
2001,  filed  5-25-2001); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  30408,  6-6-2001);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

\ov\-.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
motor  vehicle  manufacturing  plant  of 
Toyota  Motor  Manufacturing,  Indiana, 
Inc.,  located  in  Princeton,  Indiana 
(Subzone  1778),  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Boards  regulations, 
including  Section  400,28. 

Signed  at  Washington,  DC,  this  16th  day  of 
November  2001. 

Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc,  01-29489  Filed  11-26-01;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1198] 

Approval  for  Expansion  of  Subzone 
87A,  Conoco,  Inc.  (Oil  Refinery),  Lake 
Charles,  LA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Lake  Charles  Harbor  and 
Terminal  District,  grantee  of  FTZ  87,  has 
requested  authority  on  behalf  of  Conoco, 
Inc.  (Conoco),  to  add  capacity  and  to 
expand  the  scope  of  authority  under 
zone  procedures  within  Subzone  87A  at 
the  Conoco  refinery  in  Lake  Charles, 
Louisiana  (FTZ  Docket  16-2001.  filed  4/ 
9/2001); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (66  FR  19918.  4/18/01); 

Whereas,  pursuant  to  section 
400.32(b)(l )  of  the  FTZ  Board 
regulations  (15  CFR  400),  the  Secretarv 
of  Commerce's  delegate  on  the  FTZ 
Board  has  the  authority  to  act  for  the 
Board  in  making  decisions  regarding 
manufacturing  activity  within  existing 
zones  when  the  proposed  activity  is  the 
same,  in  terms  of  products  involved,  to 
activity  recently  approved  by  the  Board 
and  similar  in  circumstances  (15  CFR 
400.32(b)(l)(i));and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Boards  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

iVow.  Therefore,  the  Board  hereby 
orders: 

The  application  to  add  capacity  and 
to  expand  the  scope  of  authority  under 
zone  procedures  within  Subzone  87A 
on  behalf  of  Conoco.  Inc  ,  is  approved, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400,28,  and 
subject  to  the  following  conditions: 

1,  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  petrochemical  complex  shall  be 
subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  inputs  covered  under  HTSUS 
Subheadings  #2710.00.05-#2710.00.10, 
#2710,00.25,  and  #2710,00,4510  which 
are  used  in  the  production  of: 
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— Petrochemical  feedstocks  (examiner's 
report.  Appendix  "C"); 

— Products  for  export; 

— And.  products  eligible  for  entrv  under 
HTSUS  #9808,00.30  and  #9808.00.40 
(U.S.  Government  purchases). 

Signed  at  Washington.  DC.  this  16lh  day  of 
November  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

[PR  Doc.  01-29486  Filed  11-26-01;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1199] 

Expansion  of  Foreign-Trade  Zone  54. 
Clinton  County,  NY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U,S.C,  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

IV^erpas,  the  County  of  Clinton,  New- 
York,  grantee  of  Ft)rcign-Trade  Zone  54. 
submitted  an  application  to  the  Board 
for  authority  to  expand  FTZ  54  to 
include  a  site  at  the  World  Warehouse 
and  Distribution,  Inc.  facility  (11.5 
acres)  in  Champlain.  New  York  (Site  5). 
within  the  Champlain  Customs  port  of 
entrv  (FTZ  Docket  12-2001;  filed  2/20/ 
01);' 

Whereas,  notice  inviting  public 
commt^nt  was  given  in  the  Federal 
Register  (6B  FR  12459.  2/27/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  54  is 
approved,  subject  to  the  .^ct  and  the 
Board  s  regulations,  including  Section 
400.28.  and  further  subject  to  the 
Board's  standard  2.000-acre  activation 
limit. 

Signed  at  Washington.  DC.  this  16th  day  of 
Novpniber  2001. 

Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zontis  Board. 

[FR  Doc  01-29487  Filed  11-26-01;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No,  1200] 

Grant  of  Authority  for  Subzone  Status. 
Komatsu  America  International  Co. 
(Construction  Equipment), 
Chattanooga.  TN 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C,  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *    *    *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes.  "  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entr\'; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  sen'e  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest: 

Whereas,  the  Chattanooga  Chamber 
Foundation,  grantee  of  Foreign-Trade 
Zone  134.  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the 
manufacturing  facilities  (construction 
equipment)  of  Komatsu  America 
International  Co..  located  in 
Chattanooga.  Tennessee  (FTZ  Docket 
48-2000.  filed  7/17/2000;  amended  6/6/ 
2001): 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (65  FR  50178,  8/17/2000: 
amended  66  FR  32600.  6/15/2001);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
construction  equipment  manufacturing 
facilities  of  Komatsu  America 
International  Co..  located  in 
Chattanooga.  Tennessee  (Subzone 
134A).  at  the  locations  described  in  the 
dinended  application,  subject  to  the  FTZ 
Act  and  the  Boards  regulations, 
including  ^400,28. 


Signed  at  Wastiington,  DC.  liu.s  l&lJi  day  ul 
November  2001. 

Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
[FR  Dor  01-29488  Filed  1 1-26-01:  8:45  ami 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-507-601] 

Certain  In-Shell  Roasted  Pistachios 
From  Iran:  Notice  of  Initiation  of  New 
Shipper  Countervailing  Duty  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce  . 
SUMMARY:  The  Department  of  Commerce 
i   the  Department")  has  received  a 
request  for  a  new  shipper  review  of  the 
countervailing  duty  order  on  certain  in- 
shell  roasted  pistachios  from  Iran.  In 
accordance  with  our  regulations,  we  are 
initiatint:  this  new  shipper  review. 
EFFECTIVE  DATE:  November  27   2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Grevnolds  or  Daria  Brown  at  (202) 
482-2786;  AD/CVD  Enforcement.  Office 
VI.  Group  II.  Import  Administration. 
International  Trade  Administration.  I'S 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 

(2omi 

SUPPLEMENTARY  INFORMATION; 
Background 

The  Department  has  received  a 
request  from  Tehran  Negah  Nima 
Trading  Company.  Inc,  ("Nima")  to 
conduct  a  new  shipper  review  of  the 
countervailing  duty  order  on  certain  in- 
shell  roasted  pistachios,  issued  October 
7.  1986  (51  FR  35679).  This  request  was 
made  pursuant  to  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214(b). 

On  October  31,  2001.  Nima  also 
submitted  a  request  for  an 
administrative  review  of  the 
counter\ailing  duty  order  on  certain  in- 
shell  roasted  pistachios  from  Iran,  in  the 
event  that  the  Department  did  not 
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initiate'  the  new  shipper  review.  As  we 
are  initiating  this  new  shipper  review, 
we  are  not  initiating  an  administrative 
review  at  this  time. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b),  in  its 
request  of  September  18.  2001.  Nima 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
C'POI")  and  that  it  is  not  now  and  never 
has  been  affiliated  with  anv  exporter  or 
producer  who  e.xported  the  subject 
merchandise  to  the  United  States  during 
the  POI,  Nima  submitted  documentation 
estabbshing  the  date  on  which  its 
merchandise  was  first  entered  for 
consumption  in  the  United  States,  the 
volume  of  that  first  shipment  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 


In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(d)  of  the  Department's 
regulations,  we  are  initiating  a  new 
shipper  review  of  the  countervailing 
duty  order  on  certain  in-shell  roasted 
pistachios  from  Iran.  In  accordance  with 
19  CFR  351.214(h)(i),  we  intend  to  issue 
the  preliminary  results  of  this  review 
not  later  than  180  days  from  the  date  of 
publication  of  this  notice.  The 
Department's  regulations  state,  in  19 
CFR  351.214(g)(2),  that  the  period  of 
review  ('POR'")  for  a  CVD  new  shipper 
review  will  be  the  same  period  as  that 
specified  in  19  CFR  351. 21 3. (e)(2), 
which  states  that  the  Department 
normally  will  cover  entries  of  subject 
merchandise  during  the  most  recently 
completed  calendar  year.  However,  the 
Department  noted  in  the  Preamble  to  its 
Final  Regulations  that  the  regulations 


continue  to  "provide  the  Department 
with  sufficient  flexibility  to  resolve  any 
problems  that  may  arise  by  modif\'ing 
the  standard  review  period." 
Antidumping  Duties:  Counten'ailing 
Duties:  Final  Rule.  62  FR  27320  (May 
19,  1997).  The  Department's  regulations 
permit  a  party  to  file  a  request  for  a  new 
shipper  review  during  the  six  month 
period  preceding  the  anniversary  month 
and  the  six  month  period  preceding  the 
semiannual  anniversarv  month.  If  a 
c:alendar  year  standard  is  utilized,  as 
noted  in  the  Department's  regulations, 
entries  may  enter  during  the  current 
year  and  be  lost  from  the  Department's 
analysis  as  a  result.  Because  the 
Department  believes  that  such  a 
situation  would  arise  in  this  instance, 
the  POR  will  begin  with  the  last  fiscal 
quarter  of  the  year  2000  and  end  with 
the  third  fiscal  quarter  of  2001. 


Certain  In-shell  Roasted  Pistactiios,  C-507-601: 
Tehran  Negati  Nima  Trading  Company  


Period  to  be  reviewed 


10/01/00-09/30/01 


Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  cnmpanv  listed  above,  until  the 
completion  of  the  review. 

Interested  parties  may  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305. 

This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  (19  U.S.C. 
Ifi75(a))  and  19  CFR  351.214. 

D.ili'd    NovenihtT  1').  2001. 

Bernard  T.  Carreau. 

Drfuitv  Ass)stant  Secretary  for  Import 
Administration.  Group  II. 

|FR  Doc.  01-29485  Filed  11-26-01;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Olympic 
Coast  National  Marine  Sanctuary 
Advisory  Council 

agency:  National  Marine  Sanctuary 
Program  (NMSP).  National  Ocean 
Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 


ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Olympic  Coast  National 
Marine  Sanctuary  (OCNMS  or 
Sanctuary)  is  seeking  applicants  for  the 
following  vacant  seats  on  its  Sanctuary 
Advisorj'  Council  (Council):  Citizen-At- 
Large.  and  Tourism/Recreation.  In 
addition.  OCNMS  is  also  seeking 
applicants  to  serve  as  alternates  for  the 
Education  seat,  the  Research  seat,  and 
the  Conservation/Environmental  seat. 
Applicants  are  chosen  based  upon  their 
particular  expertise  and  experience  in 
relation  to  the  seat  for  which  they  are 
applying:  community  and  professional 
affiliations;  philosophy  regarding  the 
conser\'ation  and  management  of  marine 
resources:  and  possibly  the  length  of 
residence  in  the  area  affected  by  the 
Sanctuary.  Applicants  who  are  chosen 
as  members  should  expect  to  serve 
three-year  terms,  pursuant  to  the 
Council's  Charter.  Applicants  for  the 
alternates'  positions  will  serve  terms 
that  expire  at  the  end  of  the  current 
members'  terms. 

DATES:  Applications  are  due  by 
Deceml«>r  28.  2001. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Andrew  Palmer.  OCNMS. 
138  West  First  St.,  Port  Angeles,  WA 
98362.  Completed  applications  should 
be  sent  to  the  same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Palmer  at  (360)  457-6622  x.  30 
or  andrew.palmer®noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Sanctuary  Advisory  Council  provides 
NOAA  with  advice  on  the  management 
of  the  Sanctuary.  Members  provide 
advice  to  the  Olympic  Coast  Sanctuary 
Superintendent  on  Sanctuary  issues. 
The  Council,  through  its  members,  also 
serves  as  a  liaison  to  the  community 
regarding  Sanctuary  issues  and  act  as  a 
conduit,  relaying  the  community's 
interests,  concerns,  and  management 
needs  to  the  Sanctuary. 

The  Sanctuary  Advisory-  Council 
members  represent  public  interest 
groups,  local  industry,  commercial  and 
recreational  user  groups,  academia. 
conservation  groups,  government 
agencies,  and  the  general  public. 

Authority:  16  U.S.C.  Section  1431  et  seq. 

(Ft^tieral  Domestic  Assistani:e  Catalog 
Number  1 1.429  Marine  Sanctuary  Program) 

Dated:  November  19,  2001. 
lamison  S.  Hawkins, 

Deputy  Aisif:tant  Administfator  for  Ocean 
Services  and  Coastal  Zone  Management. 
|FR  Doc    01-29420  Filed  11-26-01:  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  84.01 5A,  84.01 5B] 

Office  of  Postsecondary  Education, 
Title  VI,  Higher  Education  Act  of  1965, 
as  Amended,  Part  A,  National 
Resource  Centers  Program  and 
Foreign  Language  and  Area  Studies 
Fellowships  Program;  Notice 
Announcing  Technical  Assistance 
Workshop  for  Preparing  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2003 

Purpose  of  Workshop:  To  assist 
institutions  of  higher  education  in 
preparing  their  applications  for  the 
competition  for  new  awards  for  FY  2003 
under  the  National  Resource  Centers 
Program  and  the  Foreign  Language  and 
Area  Studies  Fellowships  Program 
authorized  by  section  602  of  the  Higher 
Education  Act  of  1965.  as  amended.  20 
use.  1122.  The  workshop  will  include 
sessions  on  how  to  develop  application 
narratives  and  budgets  that  effectively 
address  the  programs'  selection  criteria, 
as  well  as  sessions  on  program 
evaluation  and  grant  administration. 
This  notice  announces  the  technical 
assistance  workshop  only 

Prospective  applicants  are  advised 
that  in  August  2002  the  Secretary  plans 
to  publish  a  notice  inviting  applications 
for  FY  2003  new  awards,  contingent 
upon  Congress  appropriating  funds  for 
these  programs. 

DATES:  February  3-5.  2002.  Workshop 
sessions  will  begin  at  8  a.m.  and  end  at 
5  p.m.  Conducting  the  workshop  in 
February  allows  prospective  applicants 
sufficient  time  to  develop  their 
applications  for  submission  in  fall  2002. 
ADDRESSES:  The  Doubletree  Hotel.  300 
Army/Navy  Drive.  Arlington.  Virginia. 
To  make  a  reservation  call  the 
Doubletree  Hotel,  toll  free,  at  1-800- 
678-8123. 

Assistance  to  Individuals  with 
Disabilities  at  the  Technical  Assistance 
Workshop:  The  technical  assistance 
workshop  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  workshop  (e.g.. 
interpreting  ser%'ice.  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notifv*  one  of  the  contact 
persons  listed  under  FOR  FURTHER 
INFORMATtON  CONTACT  at  least  two  weeks 
before  the  scheduled  workshop  date. 
Although  we  will  attempt  to  meet  a 
request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 


FOR  FURTHER  INFORMATiON  CONTACT:  The 

National  Resource  Centers  Program  and 
Foreign  Language  and  .Area  Studies 
Fellowships  Program  Team:  Cheryl 
Gibbs.  Ed  McDermott.  Amy  Wilson,  or 
Karla  V'er  Br>-ck  Block.  U.S.  Department 
of  Education,  International  Education 
and  Graduate  Programs  Service.  1990  K 
Street.  NW..  6th  Floor.  Washington.  DC 
20006-8521.  Telephone:  (202)  502-7700 
or  via  Internet:  http://wwH'.OPE^nrc- 
flas'e>ed  gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Ser\'ice 
(FIRS) at  1-800-877-8339 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  program  contact 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http:/ /vt^%y^'.ed.go\'/ 
legislation /FedEepster 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington. 
DC.  area  at  (202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ww\^.access.gpo.gov/nara/ 
index. html 

Program  Authority:  20  U.S.C.  1122. 

Dated:  November  21    2001. 
Maureen  A.  McLaughlin, 
Deputy  Assistant  Secretary  for  Policy. 
Planning  and  Innovation.  Office  of 
Postsecondan'  Education 
|FR  Doc  01-29453  Filed  11-26-01:  8:45  am] 
BNJJNG  COOC  40C1-01-P 


DEPARTMENT  OF  ENERGY 

Draft  Envlronnr>ental  Impact  Statement 
for  tfie  Proposed  Kentucky  Pioneer 
Integrated  Gasification  Combined 
Cycle  Demonstration  Project  at  Trapp, 
KY 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availabilitv  for 


public  review  and  comment  of  the 
Kentucky  Pioneer  Integrated  Combined 
Cycle  (IGCC)  Demonstration  Project 
Draft  Environmental  Impact  Statement 
(Draft  EIS)  (DOE/EIS-0318J  DOE  also 
announces  two  public  hearings  on  the 
Draft  EIS.  DOE  prepared  the  Draft  EIS 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  as  amended 
(42  U.S.C.  4321  et  seq.).  Council  on 
Environmental  Quality  NEPA 
regulations  (40  CFR  Parts  1500-1508). 
and  the  DOE  NTPA  regulations  (10  CFR 
Part  1021!  The  Draft  EIS  evaluates  the 
environmental  imparts  of  the  Kentuckv 
Pioneer  Integrated  Gasification 
Combined  Cycle  Project,  a  proposed 
Clean  Coal  Technology  Program 
demonstration  project  in  Clark  Countv. 
Kentucky  that  was  proposed  by  Global 
Energy.  Inc.  DOE's  proposed  action  is  to 
provide  cost-shared  funding  of 
approximately  S78  million  (about  18 
percent  of  the  total  cost  of  S432  million) 
for  the  proposed  project.  The  project 
would  involve  constructing  and 
operating  a  540  megawatt-electric  IGCC 
plant  at  the  IK  Smith  Site  owned  bv 
Eastern  Kentucky  Power  Cooperative, 
The  plant  would  be  powered  bv 
synthesis  gas  generated  from  coal  and 
refuse-derived  fuel  and  a  molten- 
carbonate  fuel  cell  operating  on  the 
synthesis  gas.  This  proposed  project  is 
expected  to  demonstrate  the  commercial 
viability  of  the  fixed  bed  British  Gas 
Lurgi  process  in  the  United  States,  and 
the  operation  of  a  high  temperature 
molten  carbonate  fuel  cell  using 
synthesis  gas  IGCC  plants  can  operate 
at  significantly  higher  efficiencies  than 
conventional  coal-fired  power  plants. 
DATES:  DOE  invites  the  public  to 
comment  on  the  Kentucky  Pioneer  IGCC 
Demonstration  Project  Draft  EIS. 
Comments  should  be  submitted  by 
January  4.  2002  to  ensure  consideration 
(see  ADDRESSES  section  for  more 
details!  DOE  will  consider  comments 
submitted  after  Ianuar>  4.  2002.  to  the 
extent  practicable  Public  bearings  on 
the  Kentucky  Pioneer  IGCC 
Demonstration  Project  Draft  EIS  will  be 
held  at  the  Lexington  Public  Library. 
140  East  Main  Street.  Lexington, 
Kentucky.  December  10.  2001.  from  7 
PM  to  9  PM.  and  at  Trapp  Elementary 
School.  Clark  County,  Kentucky. 
December  1 1 .  2001 .  from  7  PMto  9  PM. 
In  addition,  informal  sessions  will  be 
held  prior  to  both  hearings  beginning  at 
4  p  m  for  the  public  to  learn  more  about 
the  proposed  action  Displays  and  other 
information  about  the  proposed  agency 
action  and  location  will  be  available, 
and  DOE  personnel  will  be  present  to 
answer  questions  The  hearinp'^  will 
provide  an  opportunity  for  information 
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exc  hangi'  and  discussion  among  DOE 
and  the  public,  as  well  as  opportunities 

for  thf  public  to  prosrnt  oral  nr  written 
cnmmon\s 

ADDRESSES:  Comments  may  be 
submitted  by  U.S.  mail,  fa.x,  telephone, 
or  t'lc(  trnnic  mail  to;  Mr,  Rov  Spears, 
N'EPA  Document  Manager.  U.S. 
Department  uf  Energy,  National  Energy 
Technology  Laboratory.  P.O.  Box  880, 
.Morgantown,  VVV  26507-0880. 
Telephone:  304-28,5-5460.  Fax  304- 
285-4403.  leave  message  at  1-800-276- 
9851,  rspear@netl.doe,gov. 

Requests  for  copies  of  the  Kentucky 
i'loneer  IU("C^  Demonstration  Project 
Draft  EiS  or  other  information  regarding 
this  environmental  analysis  should  be 
addressed  to  Mr   Spears  at  anv  of  the 
addresses  abo\  e 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  tiie  proposed 
project  or  the  environmental  impact 
statement,  please  contact  Mr.  Spears  as 
directed  above.  For  general  information 
on  the  Departments  NTPA  process. 
please  ctmtact  Ms,  Carol  M  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance,  EH-42,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
S\V,  Washington,  DC  20585.  Ms, 
Borgstrom  mav  be  contacted  bv  calling 
202-586-4600  or  bv  leaving  a  message 
at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  14.  2000,  the  Department 
published  a  Notice  of  Intent  (65  FR 
20142)  to  prepare  an  environmental 
impact  statement  for  the  proposed 
Kentucky  Pioneer  Energy  Integrated 
Gasification  Combined  Cycle 
Demonstration  Project,  in  Clark  County, 
Kentucky.  The  Notice  of  Intent  informed 
the  public:  of  the  proposed  scope  of  the 
EIS,  solicited  public  input,  and 
announced  a  public  scoping  meeting 
that  was  held  on  May  4.  2000.  in  Trapp, 
Kentucky.  The  public  scoping  period 
closed  on  May  31,  2000.  Comments 
received  during  the  public  scoping 
process  were  considered  in  preparing 
the  Draft  EIS. 

Since  then,  the  participant  in  the 
Cooperative  Agreement.  Global  Energy. 
Inc.  (GlobalJ,  changed  the  proposed 
solid  fuel  source  from  fuel  briquettes 
made  from  high-sulfur  coal  and 
municipal  solid  waste  to  co-feeding  coal 
and  refuse-derived  fuel  pellets. 

.Alternatives  Considered 

rhe  Draft  EiS  o\-aluate^  a  proposed 
a(  tion  and  two  no-action  alternatives. 
DOE  s  [)ro{)os(!d  action  is  to  provide 
Kentucky  Pioneer  Energy,  Inc.  a 
subsidiary  of  Global,  with  cost-shared 


funding  of  approximately  S78  million 
for  the  construction  and  operation  of  a 
540  megawatt-electric  (MWe)  IGCC 
plant  utilizing  synthesis  gas  generated 
from  coal  and  refused-derived  fuel  The 
plant  would  also  demonstrate  a  molten- 
carbonate  fuel  cell  operating  on  coal- 
derived  synthesis  gas.  The  proposed 
location  for  the  project  is  a  30Q-acre 
parcel  within  the  existing  3,120-acre  J.K. 
Smith  Site,  owned  by  East  Kentucky 
Power  Cooperative,  the  site  is 
approximately  two  miles  west  of  Trapp, 
Kentucky. 

The  two  no- Action  alternative 
scenarios  are:  (1)  Global  would  not 
construct  power  generation  facilities; 
and  (2)  Global  would  construct  a 
combined-cycle  gas  turbine  plant  fueled 
by  natural  gas,  without  DOE  funding. 
The  Draft  EIS  compares  the 
environmental  impacts  expected  to 
occur  from  construction  and  operation 
of  the  proposed  IGCC  plant  and  fuel  cell 
under  the  proposed  action  with  the 
impacts  that  would  be  likely  from  each 
of  the  two  no-action  alternative 
scenarios. 

The  Draft  EIS  focuses  on  impacts  from 
construction  and  operation  of  the 
proposed  project  on  the  following 
resource  areas:  human  health,  air 
quality,  surface  water,  groundwater, 
ecological  resources,  socioeconomic 
resources,  environmental  justice,  noise, 
and  traffic  and  transportation.  In 
addition,  impacts  on  land  use, 
floodplains,  wetlands,  waste 
management,  and  cultural  resources  are 
considered. 

Availability  of  the  Draf\  EIS 

DOE  has  distributed  copies  of  the 
Draft  EIS  to  appropriate  Members  of 
Congress,  State  and  local  government 
officials  in  Kentucky,  Federal  agencies, 
and  other  groups  and  interested  parties. 
Copies  of  the  document  may  be 
obtained  by  contacting  DOE  as  provided 
in  the  section  of  this  notice  entitled 
ADDRESSES.  Copies  of  the  Draft  EIS  are 
also  available  for  inspection  at  the 
locations  identified  below: 

(1)  U.S.  Department  of  Energy, 
Freedom  of  Information  Reading  Room. 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585. 

(2)  U.S.  Department  of  Energy, 
National  Energy  Technology  Laboraton.-. 
3610  Collins  Ferry  Road,  Morgantown. 
WV  26507-0880. 

(3)  U.S.  Department  of  Energy. 
National  Energy  Technology  Laboraton, 
Federal  Energy  Technology  Center,  626 
Cochrans  Mill  Road,  Pittsburgh,  PA 
15236-0940. 


(4)  Trapp  Elementary  School.  11400 
Irvine  Road.  Winchester.  Kentucky 
40391. 

(5)  Clark  County  Public  Library,  370 
.South  Burns  Avenue.  Winchester. 
Kentucky  40391. 

(6)  Lexington  Public  Library,  140  East 
Main  Street.  Lexington.  Kentucky 
40507. 

Comments  on  the  Draft  EIS  may  be 
submitted  to  Mr.  Rov  Spears  (see 
ADDRESSES  above)  or  provided  at  public 
hearings  (see  DATES  above).  After  the 
public  comment  period  ends  on  lanuarv 
4.  2002,  DOE  will  consider  all 
comments  received,  revise  the  Draft  EIS 
as  appropriate,  and  issue  a  Final  EIS. 
DOE  will  consider  the  Final  EIS,  along 
with  other  information,  such  as 
economic  and  technical  factors,  in 
deciding  whether  or  not  to  provide 
funding  for  the  Kentucky  Pioneer  IGCC 
Demonstration  Project. 

Issued  in  VVasiiington.  DC.  this  20th  day  of 
November.  2001. 
Richard  D.  Furiga. 

A>  tinij  Phnnpol  Deputy  Assistant  Secretary 

for  Fossil  Energy. 

(FR  Doc.  01-29576  Filed  11-23-01:  12:51 

pm] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management;  Site  Recommendation 
Consideration  Process;  Correction  to 
Mailing  Address  for  Internal  Mail  Code 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management.  Department  of 

Energy. 

ACTION:  Notice  correcting  mail  address. 


summary:  On  November  14.  2001.  the 

Department  of  Energy  (the  Department) 
announced  a  supplemental  comment 
period  for  the  public  to  comment  on 
supplemental  analyses  addressing 
changes  from  the  proposed  to  the  final 
regulations  for  the  three  Federal 
Agencies  with  regulatory  authority  over 
Yucca  Mountain  site  in  Nevada  (66  FR 
57049),  On  November  21.  the 
Department  announced  the  dates  and 
locations  for  hearings  to  gather  public 
comments  during  the  supplemental 
comment  period  (66  FR  58460).  In  each 
of  the  notices,  the  internal  mail  code 
address  was  incorrectly  printed.  The 
correct  address  is:  Carol  Hanlon,  U'.S. 
Department  of  Energy.  Yucca  Mountain 
Site  Characterization  Office  (M/S  #025), 
P,0,  Box  364629.  North  Las  Vegas, 
Nevada.  89036-8629.  Comments 
addressed  to  Ms.  Hanlon  with  the 
incorrect  mail  code  will  still  be 
delivered  to  her. 


Additional  information  on  the 
Civilian  Radioactive  Waste  Management 
program  may  be  obtained  at  the  Yucca 
Mountain  web  site  at  uinv. vmp.gov  or 
by  calling  1-800-967-34  77'. 

Issued  in  Washington,  DC  on  November  21. 

2001 

Ronald  A.  Milner, 

Chief  Operating  Officer. 

IFR  Doc.  01-29440  Filed  11-26-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER01 -3056-0011 


L.LC:  Notice  of 


Cedar  Brakes 
Filing 

November  20,  2001, 

Take  notice  that  on  November  16, 
2001,  Cedar  Brakes  III.  L.L,C.  (CBIII). 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  revised 
tariff  with  a  provision  prohibiting  power 
sales  to.  or  purchases  from,  an  affiliated 
public  utility  with  a  franchised  sen.'ice 
territory  absent  the  filing  for  separate 
authorization  under  section  205  of  the 
Federal  Power  Act.  Further.  CBIII 
requested  a  shortened  notice  period  and 
expedited  consideration  of  its 
application  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intenene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.  W'ashington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commissions  Rul^s  of  Practice 
and  Procedure  (18  CFK  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
30.  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
w\-\v.  fere. gov  using  the  "RIMS"  link, 
select  ••Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interyenliuns,  uiay  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385,2001(a)ll){iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  |r., 

Acting  Secretary. 

IFR  Doc.  01-29409  Filed  11-25-01:  8:45  ami 

BILUNG  COOE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -350-002] 

Colorado  Interstate  Gas  Company: 
Notice  of  Compliance  Filing 

November  20.  2001 

Take  notice  that  on  November  15, 
2001.  Colorado  Interstate  Gas  Company 
(GIG)  tendered  for  filing  certain 
statements  and  schedules  initially  filed 
in  CIG's  general  rate  proceeding  in  the 
referenced  docket.  GIG  states  that  as 
required  by  section  154.311(a);  the 
submitted  statements  and  schedules 
have  been  updated  with  actual  data 
through  September  30,  2001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaton'  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154,210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://u-H-w.ferc.gov  using  the  "RIMS" 
link,  select   "Docket**"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  Sec.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  .A.  Watson.  Jr.. 

Acting  Secretar\: 

IFR  Do(    01-29417  Filed  11-26-01;  8:45  am] 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   EL02-23-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.  Complainant,  v.  Public 
Service  Electric  and  Gas  Company 
PJM  Interconnection.  L.L.C.  New  York 
Independent  System  Operator. 
Respondents:  Notice  of  Complaint 

November  20,  2001. 

Take  notice  that  on  November  19, 
2001,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  filed  a' 
Complaint  against  Public  Service 
Electric  and  Gas  Company  (Public 
Service)  and  named  PJM 
Interconnection.  L.L.C.  (PfMISO)  and 
the  New  York  Independent  System 
Operator  (NYISO)  as  necessary  parties 
to  the  complaint  proceeding.  Con 
Edison  filed  its  complaint  pursuant  to 
Section  206  of  the  Federal  Power  Act 
and  to  Rule  206  of  the  Commission's 
Rules  of  Practice  and  Procedure.  Con 
Edison's  complaint  requests  that  the 
Commission  investigate  and  remedy 
curtailments  by  Public  Service  of 
transmission  service  rendered  pursuant 
to  bilateral  contracts  between  Con 
Edison  and  Public  Service. 

Con  Edison  states  that  it  has  served  a 
copy  of  the  complaint  bv  mail  upon 
Public  Service.  P[M1S0.'  the  NYISO,  the 
New  York  State  Public  Service 
Commission,  and  the  New  Jersey  Board 
of  Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  10. 
2001.  Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  December 
10.  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wv^-v^-. fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a}(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

I.inwood  A.  Watson,  Ir., 

Acting  Secretary. 

iFRDoc    01-21406  Filed  11-26-01:  8:45  am) 

BILUNG  C00€  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-305S-001] 

Eagle  Point  Cogeneratlon  Partnership; 
Notice  of  Filing 

November  20.  2001 

Take  notice  that  on  November  16, 
2001,  Eagle  Point  Cogeneratlon 
Partnership  (Eagle  Point),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  revised  tariff  with 
provisions  that:  (1)  prohibits  power 
sales  to.  or  purchases  from,  an  affiliated 
public  utilitv  with  a  franchised  service 
territory  absent  the  filing  for  separate 
authorization  under  section  205  of  the 
Federal  Power  Act;  and  (2)  establishes 
the  pricing  parameters  for  the 
reassignment  of  excess  transmission 
capacitv.  Further.  Eagle  Point  requested 
a  shortened  notice  period  and  expedited 
consideration  of  its  application  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator\'  Commission,  888 
First  Street.  NE  ,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commissions  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385  214]  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
30.  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the 
Commissions  web  site  at  http:// 
^^^^^v  fere. gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  .\.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc   01-29408  Fi'ed  11-26-01:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01 -3000-001,  EC01-146- 
001  and  RT01 -101 -001] 

International  Transmission  Company; 
DTE  Energy  Company;  Notice  of  Filing 

November  20,  2001. 

Take  notice  that  on  November  15, 
2001.  International  Transmission 
Company  filed  a  Supplemental 
Agreement  to  amend  the  "Appendix  I 
Agreement  by  and  Between 
International  Transmission  Company 
and  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
dated  August  si,  2001." 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
30,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://v^'\\'w. fere. gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  \.  Watson,  )r.. 

Acting  Secretary. 

|FR  Doc.  01-29407  Filed  1 1-26-01;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-64-000] 

MIrant  Delta,  LLC  and  Mirant  Potrero, 
LLC;  Notice  of  Filing 

November  20,  2001. 

Take  notice  that  on  November  7. 
2001 ,  Mirant  Delta,  LLC  and  Mirant 
Potrero,  LLC  provided  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  informational  filing  in 
compliance  with  Schedule  F  of  their 
respective  Must-Run  Service 
Agreements  with  the  California 
Independent  System  Operator 
Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
30.  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  intemet^n  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-29410  Filed  11-26-01;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-036-New  York] 

Power  Authority  of  the  State  of  New 
York;  Notice 

November  20,  2001. 

The  following  Commission  staff  were 
assigned  to  help  facilitate  resolution  of 


environmental  and  related  issues 
associated  with  development  of  the  St. 
Lawrence-FDR  Power  Project  license 
application  that  was  filed  on  October 
31,  2001.  These  staff  will  continue  to  be 
available  to  assist  the  parties,  if 
requested,  to  resolve  issues  during  the 
pendency  of  the  license  application. 
However,  these  "separated  staff"  will 
take  no  part  in  Commission  review  of 
the  application,  or  deliberations 
concerning  the  merits  of  the  application 

Office  of  General  Counsel 

Merrill  Hathaway 

Office  of  Energy  Projects 

Jennifer  Hill 
Mark  Pawlowski 
Patti  Leppert 
Steve  Naugle 

Different  Commission  '"advisory  staff 
will  be  assigned  to  process  the  license 
application,  including  providing  advice 
to  the  Commission  with  respect  to  it. 
Separated  staff  and  advisory  staff  are 
prohibited  from  communicating  with 
one  another  concerning  this  license 
application.  However,  in  the  interest  of 
efficiency  and  consistencv, 
Environmental  Resource  Management, 
Inc.  (ERM).  per  agreement  with  and 
under  the  direction  of  the  New  York 
Department  of  Environmental 
Conservation  (Department)  and  the 
Commission,  will  continue  to  assist  the 
Department  and  the  Commission  in 
producing  the  final  project 
environmental  impact  statement. 

Linwood  A.  Watson.  Ir., 

Acting  Secretan' 

|FR  Do(    01-29416  Filed  11-26-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01-11S-000] 

Investigation  of  Terms  and  Conditions 
of  Public  Utility  Market-Based  Rate 
Authorizations;  Notice  of  initiation  of 
Proceeding  and  Refund  Effective  Date 

November  21.  2001. 

Take  notice  that  on  November  20. 
2001.  the  Commission  issued  an  order 
in  the  above-indicated  dockets  initiating 
a  proceeding  in  Docket  No.  ELOl-118- 
000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  ELOl -11 8-000  will  be  60  davs  after 


publication  of  this  notice  in  the  Federal 
Register 

David  P.  Boergers, 

Secretary. 

[FR  Dor.  01-29449  Filed  11-26-01:  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOl -118-000] 

Before  Commissioners:  Pat  Wood.  III. 
Chairman;  vy^iliiam  L.  Massey,  Linda 
Breathitt,  and  Nora  Mead  Brownell; 
Investigation  of  Terms  and  Conditions 
of  Public  Utility  Market-Based  Rate 
Authorizations:  Order  Establishing 
Refund  Effective  Date  and  Proposing 
To  Revise  Market-Based  Rate  Tariffs 
and  Authorizations 

Is^uea  November  20,  2001. 
I.  Introduction 

In  this  order,  the  Commission 
institutes  a  proceeding  pursuant  to 
section  206  of  the  Federal  Power  Act 
(FPA)'  to  investigate  the  justness  and 
reasonableness  of  the  terms  and 
conditions  of  market-based  rate  tariffs 
and  authorizations  -  of  public  utilities 
that  sell  electric  energy  and  ancillary 
ser\-ices  at  wholesale  in  interstate 
commerce.  As  discussed  below,  the 
Commission  proposes  to  revise  all 
existing  market-based  rate  tariffs  and 
authorizations  to  condition  all  public 
utility  sellers'  market-based  rate 
authority  to  ensure  that  such  rates 
remain  just  and  reasonable  and  do  not 
become  un)ust  or  unreasonable  as  a 
result  of  anticompetitive  behavior  or 
abuse  of  market  power.  The 
Commission  intends  to  condition  all 
new  market-based  rate  tariffs  and 
authorizations  in  a  similar  manner.  The 
proposed  condition,  including  the 
refund  effective  date,  will  protect 
customers  from  excessive  rates  and 
charges  resulting  from  anticompetitive 
behavior  or  abuse  of  market  power,  as 
discussed  more  fully  below. 

Independently,  in  light  of  numerous 
concerns  raised  by  market  participants 
in  cases  involving  market-based  rates, 
the  Commission  intends  to  review  its 
approach  to  evaluating  market-based 
rate  applications.  The  Commission  will 
in  the  near  future  hold  a  series  of 


outreach  meetings  with  industry- 
experts.  The  Commission  expects  that 
such  meetings  will  inform  a  generic 
rulemaking  proceeding  on  potential  new- 
analytical  methods  for  assessing  markets 
and  market  power.  In  addition,  the 
Commission  has  initiated  a  proceeding 
on  market  design  and  market  structure 
to  reform  open  access  transmission 
tariffs  and  standardize  market  design 
rules  as  appropriate 

U.  Discussion 

In  an  order  issued  on  November  1. 
2000.  we  found  that  the  "electric  market 
structure  and  market  rules  for  wholesale 
sales  of  electric  energy  in  California 
were  seriously  flawed  and  that  these 
st^Jctu^e:^  and  rules,  in  conjunction 
with  an  imbalance  of  supplv  and 
demand  in  California,  have  caused,  and 
continue  to  have  the  potential  to  cause. 
unjust  and  unreasonable  rates  for  short- 
term  energy  *    *    *  under  certain 
conditions."'  *  In  a  series  of  subsequent 
orders,  the  Commission  reiterated  those 
earlier  findings  and.  among  other  things, 
established  conditions,  including  refund 
liability,  on  sellers'  market-based  rate 
authority  to  prevent  anticompetitive 
bidding  behavior."  In  its  June  19  Order, 
the  Commission  stated  that  abuse  of 
market  power  cannot  and  will  not  be 
tolerated,  that  sellers  will  be  subject  to 
losing  their  market-based  rates  for 
engaging  in  anti-competitive  conduct, 
and  that  "as  a  condition  of  continued 
authorization  of  market-based  rates, 
public  utility  sellers  in  the  VVSCC 
[Western  Systems  Coordinating  Council) 
must  agree  to  refunds,  with  interest 
pursuant  to  18  CFR  35.19a.  of  any 
overcharges  resulting  from 
anticompetitive  bidding  or  behavior."* 

Based  on  our  recent  experience 
involving  wholesale  electric  markets  in 
California  and  the  rest  of  the  WSCC.  and 
consistent  with  our  intention  to  review 
the  Commission's  approach  to 
evaluating  market-based  rate 
applications  and  also  to  explore  generic 
transmission  and  market  design 
protocols,  we  believe  it  is  necessar\  and 
appropriate  to  impose  a  tariff  condition 
on  all  public  utility  sellers  with  market- 
based  rate  authority  This  tariff 
condition,  described  more  fullv  below, 
will  ensure  that  rates  collected  pursuant 


■  16L.S.C.  ^824e(1994). 

^Our  use  in  this  order  of  the  tenn  "market-based 
rale  tariffs  and  authorizations'"  is  intended  to 
iiii-luue  all  lariffb  aim  raie  suiieuuies  under  which 
a  public  utility  is  authorized  to  make  sales  of 
electric  energy  and  ancillary  services  at  market- 
based  rales. 


'San  Diego  Gas  &  Electric  Company,  el  al.,  93 
FERC  161,121  3161.349-50(2000).  n'/i-gppnd;nj? 
(November  1  Order). 

*  San  Diego  Gas  &  Electric  Company.  ♦>/  al .  93 
FERC  161.294  (2000).  rehg  pending  (December  15 
Order):  .San  Diego  Gas  &  Electric  Compan> .  el  al.. 
95  FERC  161 .1 1 5  at  61 .360  (2001 )  (April  26  Order). 
orderon  rp/ig.  95  FERC  161.418  (2001).  rehg 
pending  (June  19  Order):  San  Diego  Gas  &  Electric 
Company.ef  a/..  96FERC1  61.120(2001).  rehg 
pending  duly  25  Order) 

5  June  19  Order.  95  FERC  al  62.548.  62.565. 
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to  market-based  rate  tariffs  and 
duthorizations  are  just  and  reasonable 
and  that  customers  have  full  refund 
protection  against  anticompetitive 
ht'hdvior  or  abuse  of  market  power.'' 

In  today's  elyctrir  industry-,  the 
Commission  is  faced  with  power  and 
energy  sales  markets  that  are 
in(  reasinglv  interstate  in  nature  and 
incredsinglv  dependent  upon  one 
another,  and  with  power  and  energy 
sales  markets  that  are  in  varying  stages 
of  transition  to  competition  at  the 
wholesale  and,  in  numerous  states,  the 
retail  level.  We  have  a  responsibility 
under  the  FPA  to  monitor  wholesale 
markets  to  ensure  that  jurisdictional 
rdtes  in  the  markets  remain  within  a 
/.one  of  reasonableness.  Our 
responsibility  is  to  ensure  that  sellers 
not  c  harge  unjust  and  unreasonable 
wholesale  rates,  and  that  the  market 
structures  and  market  rules  governing 
public  utility  sellers  nationwide,  and 
affecting  the  wholesale  rates  of  such 
public  utility  sellers,  do  not  result  in,  or 
have  the  potential  to  result  in. 
wholesale  rates  that  are  unjust, 
unreasonable,  unduly  discriminatory,  or 
preferential.  We  have  become 
increasingly  concerned  about  the 
potential  that  public  utilities  with 
market-based  rate  authorization  might, 
under  certain  circumstances,  exercise 
m.irket  power  or  engage  in 
anticimipetitive  behavior  that  could 
result  in  unjust  or  unreasonableness 
rates. 

Although  we  do  not  find  here  that 
particular  sellers  have,  for  example, 
exercised  market  power,  we  propose  to 
take  steps  now  to  minimize  the 
[potential  ftir  any  suc:h  market  power 
abuse  or  anticompetitive  behavior  and 
thus  protect  against  possible  unjust  and 
unreasonable  rates.  Pursuant  to  FPA 
section  206,  we  are  establishing  a  refund 


"  The  Commission  proposes  to  apply  the 
condition  to  all  public  utility  sellers  currently 
authorized  to  sell  al  market-based  rates  and  to  make 
the  condition  effei  Im-  fiO  il.iys  following 
publication  in  the  Federal  Register  of  the  notice  of 
the  Commission's  initirflion  of  this  pror.eedinj;.  A 
list  of  such  sellers  and  the  docket  numbers  in  which 
they  previously  received  market-based  rate 
authorization  is  attached  as  .\ppendix  A  In  the 
event  thai  a  public:  ulilily  with  market-based  rale 
authorit  V  as  of  llie  dale  of  issuance  of  this  order  is 
nol  listed  in  .^ppendix  A.  such  omission  is 
inadvertent  and  does  nol  mean  thai  a  non-listed 
ulilily  is  exempt  from  the  tariff  condition  proposed 
herein.  The  Cx)mmissi()n  does  nol.  however, 
propcjse  a  specific  dale  by  which  each  such  seller 
must  make  a  compliance  fding.  but  instead 
proposes  to  direct  each  seller  to  include  the 
re<)uired  revision  to  its  tariff  the  next  lime  that  it 
files  an  amendment  to  the  tariff  or  seeks  continued 
authorization  to  sell  al  market-based  rales.  The  dale 
iif  submission  of  the  c  ompliance  filing  will  not. 
however,  delav  the  effw.tive  ilale  of  the  condition. 
The  Ojmmission  intends  to  condition  all  future 
market-lwsed  rale  tariffs  and  authorizations  in  a 
similar  manner 


effective  date  60  days  from  the  date  on 
which  notice  of  initiation  of  this 
investigation  is  published  in  the  Federal 
Register  and  seek  comments  on  our 
proposal  to  revise  all  market-based  rate 
tariffs  and  authorizations  in  effect  to 
condition  public  utility  sellers'  market- 
based  rate  authority  to  prevent 
anticompetitive  behavior  or  the  exercise 
of  market  power.  In  particular,  all  such 
market-based  rate  tariffs  and 
authorizations  would  be  revised  to 
include  the  foHowing  provision:  "As  a 
condition  of  obtaining  and  retaining 
market-based  rate  authority,  the  seller  is 
prohibited  from  engaging  in 
anticompetitive  behavior  or  the  exercise 
of  market  power.  The  seller's  market- 
based  rate  authority  is  subject  to  refunds 
or  other  remedies  as  may  be  appropriate 
to  address  any  anticompetitive  behavior 
or  exercise  of  market  power."  We  will 
also  require  that  this  provision  be 
included  in  all  new  market-based  rates 
tariffs  and  authorizations.  Violation  of 
such  provision  would  constitute  a 
violation  of  a  tariff  or  rate  schedule  on 
file  under  FPA  section  205,  and  the 
Commission  would  have  the  authority 
to  address  promptly  potential  instances 
of  anticompetitive  behavior  or  exercises 
of  market  power  through  the  imposition 
of  refunds  or  such  other  remedies  as 
may  be  appropriate. 

Anticompetitive  behavior  or  exercises 
of  market  power  include  behavior  that 
raises  the  market  price  through  physical 
or  economic  withholding  of  supplies. 
Such  behavior  may  involve  an 
individual  supplier  withholding 
supplies,  or  a  group  of  suppliers  jointly 
colluding  to  do  so.  Physical  withholding 
occurs  when  a  supplier  fails  to  offer  its 
output  to  the  market  during  periods 
when  the  market  price  exceeds  the 
supplier's  full  incremental  costs.  For 
example,  physical  withholding  would 
occur  when  a  generator  declares  a 
forced  outage  when  its  unit  is  not,  in 
fact,  experiencing  mechanical  problems, 
and  when  the  market  price  is  above  the 
unit's  full  incremental  costs.  Economic 
withholding  occurs  when  a  supplier 
offers  output  to  the  market  at  a  price 
that  is  above  both  its  full  incremental 
costs  and  the  market  price  (and  thus,  the 
output  is  not  sold).  For  example,  we 
would  expect  that,  during  periods  of 
high  demand  and  high  market  prices,  all 
generation  capacity  whose  full 
incremental  costs  do  not  exceed  the 
market  price  would  be  either  producing 
energy  or  supplying  operating  reserves. 
Failing  to  do  so  would  be  an  example 
of  economic  withholding.  Withholding 
supplies  can  also  occur  when  a  seller  is 
able  to  erect  barriers  to  entry  that  limit 
or  prevent  others  from  offering  supplies 


to  the  market  or  that  raise  the  costs  of 
other  suppliers.  Examples  would 
include  denying,  delaying  or  requiring 
unreasonable  terms,  conditions,  or  rates 
for  natural  gas  service  to  a  potential 
electric  competitor  in  bulk  power 
markets. 

Should  public  utility  market 
participants  engage  in  prohibited 
behavior,  their  rates  will  be  subject  to 
increased  scrutiny  by  the  Commission, 
and  to  potential  refunds  or  such  other 
remedies  as  mav  be  appropriate.  This 
could  result  in  further  conditions  or 
restrictions  on  their  market-based  rate 
authority,  including,  for  example, 
prospective  revocation  of  the  market- 
based  rate  authority  of  the  seller  or  any 
of  its  affiliates,  or  conditions  precluding 
the  seller  from  selling  at  market-based 
rates  to  its  affiliate. 

We  believe  that  our  proposal  herein  is 
necessarv  to  ensure  that  rates  which  are 
market-based  remain  just  and 
reasonable,  and  to  ensure  that  the 
Commission  can  adequately  remedy  any 
anticompetitive  behavior  or  the  exercise 
of  market  power  that  might 
subsequently  be  brought  to  the 
Commission's  attention,  and  protect 
customers  through  refunds  or  other 
remedies  where  appropriate. 

We  conclude  that  a  trial-type  hearing 
is  not  necessary  to  resolve  the  matter 
that  IS  the  subject  of  the  proceeding  that 
we  are  instituting  here."  Rather,  we 
believe  that  a  "paper  "  hearing  will 
allow  us  to  determine  whether  the 
condition  we  propo.se  to  add  to  all 
market-based  rate  tariffs  and 
authorizations  is  appropriate  given  the 
state  of  today's  wholesale  electric 
markets.  Further,  given  our  statutory 
responsibility  to  ensure  that  rates  under 
existing  market-based  rate  tariffs  and 
authorizations  remain  just  and 
reasonable,  we  believe  that  expeditious 
resolution  of  this  proceeding  is  critical. 
Accordingly,  the  Commission  will 
provide  interested  entities  an 
opportunity  to  file  comments  and  reply 
comments  regarding  our  proposal  to 


'  The  use  of  a  "paper"  hearing  rather  than  a  Irial- 
Ivpe  evidentiarv  hearing  has  been  addressed  in 
numerous  c:ases.  See.  e.g..  Public  Sen'ice  Company 
nf  Indiana.  49  FERC  161.346  (1989).  order  on  ruh'^. 
50  FERC  161,186.  opinion  issued.  Opinion  349.  51 
FERC  161   (67.  order  on  rr-h'g.  Opinion  349-A.  52 
FERC  161.260,  r/on//erf,  53  FERC  161.131  (1990). 
dismisspd.  Northern  Indiana  Public  Service 
Company  v.  FERC.  954  F.2d  736  (DC.  Cir.  1992). 
As  the  CUjmmission  noted  in  Opinion  No.  349.  51 
FERC  al  62.218-19  «.  n.67.  while  the  FP.A  and  the 
case  law  require  thai  Ihe  ('ommission  provide  the 
parties  with  a  meaningful  opportunity  for  a  hearing, 
the  Commission  is  required  to  reach  decisions  on 
the  basis  of  an  oral,  trial-type  evidentiary  record 
only  if  Ihe  material  facts  in  dispute  cannot  be 
resolved  on  the  basis  of  the  written  rec:ord.  i.e.. 
where  the  written  submissions  do  not  provide  an 
adequate  basis  for  resolving  disputes  about  material 
facts. 
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revise  all  market-based  rate  tariffs  and 
authorizations  in  effect  to  condition 
public  utility  sellers'  market-based  rate 
authority  to  prevent  anticompetitive 
behavior  or  the  exercise  of  market 
power.  Initial  comments  will  be  due  15 
days  from  the  date  of  this  order,  and 
reply  comments  will  be  due  15  days 
from  the  date  of  filing  of  initial 
comments. 

In  cases  where  the  Commission 
institutes  a  section  206  proceeding  on 
its  own  motion,  as  here,  section  206(b) 
requires  that  the  Conunission  establish 
a  refund  effective  date  that  is  no  earlier 
than  60  days  after  publication  of  notice 
of  the  Commission's  intent  to  institute 
a  proceeding  in  the  Federal  Register. 
and  no  later  than  five  months 
subsequent  to  the  expiration  of  the  60- 
day  period.  We  will  establish  a  refund 
effective  date  of  60  days  from  the  date 
on  which  notice  of  our  initiation  of  this 
investigation  is  published  in  the  Federal 
Register.  The  Commission  is  also 
required  by  section  206  to  indicate 
when  it  expects  to  issue  its  final  order. 
The  Commission  expects  to  issue  a  final 
order  in  this  proceeding  by  the  end  of 
March  2002. 

The  Commission -Orders 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  section 
206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  chapter  I), 
the  Commission  proposes  to  revise  all 
public  utility  sellers'  market-based  rate 
tariffs  and  authorizations,  and  to 
conduct  the  proceedings  directed  in 
Ordering  Paragraph  (B)  below,  as 
discussed  in  the  body  of  this  order. 

(B)  Interested  persons  may  submit  to 
the  Commission  arguments  and 
evidence  as  outlined  in  the  body  of  this 
order  15  days  from  the  date  of  this 
order.  Replies  may  be  made  15  days 
thereafter. 

(C)  The  Secretary  shall  promptly 
publish  in  the  Federal  Register  a  notice 
of  the  Commission's  initiation  of  the 
proceeding  under  section  206  of  the 
FPA  in  Docket  No.  ELOl-1 18-000. 

(D)  The  refund  effective  date 
established  pursuant  to  section  206(b)  of 
the  FPA  will  be  60  days  following 
publication  in  the  Federal  Register  of 
the  notice  discussed  in  Ordering 
Paragraph  (C)  above. 

(E)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 
David  P.  Boer^ers. 
Secretary. 
[PR  Doc.  01-29450  Filed  11-26-01;  8:45  am  J 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG02-1-000] 

Southern  LNG  Inc.;  Notice  of  Filing 

November  20,  2001 

On  October  24.  2001.  Southern  LNG 
submitted  its  revised  standards  of 
conduct. 

Southern  LNG  Inc.  states  that  it 
served  copies  of  the  filing  on  all 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  in  this 
proceeding  with  the  Federal  Energv 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  (18  CFR  385.211  or  385  214) 
All  such  motions  to  inter\ene  or  protest 
should  be  filed  on  or  before  December 
5,  2001.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding,  .^ny  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http://w-i%-vk'.  ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary 

[FR  Doc.  01-29411  Filed  11-26-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-4S-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

Nn\ ember  20.  2001 

Take  notice  that  on  November  15. 
2001.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  .No   1.  certain 
revised  tariff  sheets,  which  sheets  are 
enumerated  in  .Appendix  A  attached  to 
the  filing.  The  proposed  effective  date  of 
such  tariff  sheets  is  .November  1,  2001 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to:  (1)  Transportation 
ser\ice  purchased  from  Dominion 
Transmission,  Inc.  (Dominion)  under  its 
Rate  Schedule  GSS.  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedules 
GSS  and  LSS.  and  (2)  transportation 
ser\-ice  purchased  from  Texas  Gas 
Transmission  Corporations  (Texas  Gas) 
under  its  Rate  Schedule  FT.  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  FT-N'T  This  filing  is  being 
made  pursuant  to  tracking  provisions 
under  Section  3  of  Transco's  Rate 
Schedule  GSS.  Section  4  of  Transco's 
Rate  Schedule  LSS  and  Section  4  of 
Transco's  Rate  Schedule  FT-NT. 
Transco  states  that  included  in 
Appendices  B  and  C  attached  to  the 
filing  are  the  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  GSS,  LSS 
and  FT-NT  rates 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\enp  or  a  protest  with  the 
Federal  Energv  Regulators  Commission. 
888  First  Street.  .NT  .  Washington.  DC 
20426.  in  accordance  with  sections 
385  214  or  385  211  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
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www  fpn  gnv  using  the  "RIMS"  link, 
select  "Docket*"  and  fnllovv  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  (Commission's  web 
site  under  thi'    e-Filing"  link. 

Linwood  A.  Watson,  [r.. 

Acting  SecKtcin. 

IFR  Doc  01-29418  Filed  11-26-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing,  Soliciting  Motions  to  Intervene 
and  Protests,  Ready  for  Environmental 
Analysis,  and  Soliciting  Comments, 
and  Terms  and  Conditions, 
Recommendations,  and  Prescriptions 

.Sovember  ^^\.  JOUl 

Take  notice  that  the  following 
hvdrnelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection, 

a.  Tvpe  o^/\pp/7r(7fion;  small 
hydroelectric  exemption. 

b.  ProiPct  \'o.:  12094-000. 

c.  Date  filed:  July  24,  2001. 

d.  Applicant:  Hydro  Technology 
Systems,  Inc. 

e.  Name  of  Project:  1910  Meyers  Falls 
Hydroelectric  Plant. 

f.  Location:  On  the  CulviUe  River, 
near  the  Citv  of  Kettle  Falls,  in  Stevens 
County.  Washington.  The  proposed 
exemption  would  not  occupy  any 
federal  lands. 

g.  Filed  Pursuant  to:  Public  Utility 
Regulatory  Policies  Act  of  1978,  16 
use.  §§2705.  2708. 

h  Applicant  Contact:  Michael  E. 
Johnson.  Hydro  Technology  Systems. 
Inr  .  PCI  Box  683  Kettle  Falls'  VVA 
99141: (509)  738-6544. 

i.  FEHC  Contact:  [ohn  B  Smith.  (202) 
219-2460,  iohn.smith%ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
inter\ene  and  protests,  comments,  and 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Roergers,  Secretary,  Federal  Energy 
Kpgulatorv  Commis,sion.  888  First 
.Street.  NE,  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  elec  Ironically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(ui)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  interv  enors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affiect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  sefve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests, 
comments,  terms  and  conditions, 
recommendations,  and  prescriptions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
wwv^■.  fere. gov)  under  the  "e-Filing"  link, 
k.  This  application  has  been  accepted 
for  filing,  and  is  now  ready  for 
environmental  analysis. 

We  will  consider  the  prefiling 
consultation  process  that  has  occurred 
as  satisfying  National  Environmental 
Policy  Act  scoping  and  intend  on 
issuing  one  environmental  assessment 
(EA)  rather  than  issuing  a  draft  and  final 
EA.  Tentativelv,  we  plan  on  issuing  an 
EA  by  March  2002. 

1.  The  proposed  project  would  consist 
of:  (1)  The  existing  concrete  intake 
structure,  restored  and  equipped  with  a 
new  trash  screen  ajid  headgate,  located 
on  the  south  bank  of  the  Colville  River 
between  2  waterfalls;  (2)  a  new  230-foot- 
long,  42-inch-diameter  welded-steel 
penstock;  (3)  the  existing  60-foot-long 
by  30-foot-wide  concrete  powerhouse 
restored  and  equipped  with  a  new, 
horizontal  Francis  turbine  coupled  to  a 
generator  with  an  output  rating  of  300 
kilowatts  at  a  design  turbine  flow  of  50 
cubic  feet  per  second;  (4)  a  1,500-foot- 
long,  11-kilovolt.  underground 
transmission  line;  and  (5)  other 
appurtenances. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.jyrc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Any  qualified  applicant  desiring  to 
file  a  competing  application  must 
submit  to  the  Commission,  on  or  before 
the  specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 


competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  and  must  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Anyone  may  submit  comments,  a 
protest  or  a  motion  to  inter\ene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210,  385.211.  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  filed,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  hefore  the  specified 
deadline  date  for  the  particular 
application. 

The  Commission  directs,  pursuant  to 
section  4.34  (b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  23108,  May  20  1991)  that  all 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  within  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST".  -MOTION 
TO  INTERVENE".  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
.\PPLICATION,"  "COMMENTS." 
•REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
A.ND  CONDITIONS.  "  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
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comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  A  copy  of  any  protest  or 
motion  to  intervene  must  be  served 
upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

Linwood  A.  Watson,  (r., 

.■\(tingSecretar\. 

IFR  Doc.  01-29412  Filed  11-26-01;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

.NovembtT  20,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  \'o.:  12102-000. 

c.  Date  filed:  July  31.  2001. 

d.  Applicant:  Mark  R.  Frederick. 

e.  .Vamp  of  Project:  Outfall  of  the 
Chicago  Park  Powerhouse  Project. 

f.  Location:  On  Bear  River  and 
Chicago  Park  Flume,  in  Placer  and 
Nevada  Counties.  California.  Would  be 
on  land  owned  by  Pacific  Gas  and 
Electric  Company. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Mark  R. 
Frederick.  17825  Crother  Hills  Road. 
Meadow  Vista,  CA  95722.  (530)  887- 
1984. 

i.  FERC  Contact:  Robert  Bell.  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intenene.  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-filing"  link. 

Please  include  the  project  number  (P- 
12102-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inten.ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agencv.  they 
must  also  serve  a  copy  of  the  docurnent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  intake.  (2)  a  proposed 
powerhouse  containing  one  generating 
having  an  installed  capacity  of  1.800 
kW.  (3)  a  proposed  80-foot-long,  12kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  15.5  GWh  that  would  be 
sold  to  a  local  utility. 

1.  Copies  of  this  fi'ling  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://\\MVi'. fere. gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Preliminary  Permit— .Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36), 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  davs  after 
tbe  specified  comment  date  for  the 
particular  application  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4,30(bj  and  4.36. 

n.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 


comment  date  for  the  particular 
application  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4,36, 

o.  Notice  of  Intent— A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385,211. 
385,214,  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  .Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  Filing  and  Ser\'ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS   ,    NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST"  ,    MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary .  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulaton' 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent. 
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( (impt'ting  applirdtion  or  motion  to 
intt'r\ont>  nuist  also  be  served  upon  each 
reprosentdtive  of  the  Applicant 
spp(  ifi"d  in  tht'  pdrtiruldr  application. 
s  Agencv  Cnmments — P'ederal,  state, 
,ind  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copv  of  the  application  may  be 
obtained  bv  agencies  directh'  from  the 
Applicant   If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
ha\e  no  comments  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  V\at!>on.  |r., 

Acting  Secretan, 

jFR  Doc.  01-29413  Filed  11-26-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

Novprnhor  20.  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  ('.ominission  and  is  available 
fur  public  inspection: 

a   Tvpe  nf  Application:  Preliminary' 
Permit. 

b.  Project  \o.:  12103-000 

c.  Date  filed:  ]u\y  31.  2001. 

d.  Applicant:  Mark  R.  Frederick. 
e  Same  of  Project:  Chicago  Park 

Flume  Project. 

f.  Location:  On  Bear  River,  Dutch  Flat 
.\fterbav  and  Dutch  Flat  Flume,  in 

Plai cr  and  Nevada  Counties.  California. 
Would  be  located  on  land  owned  by 
Pacific  Gas  and  Electric  Company. 

g.  Filed  Pursuant  tn:  Federal  Power 
A(t.  16  use  791(a!-825(r). 

h   Applicant  Contact:  Mr.  Mark  R. 
Kredenck.  17825  Crother  Hills  Road. 
M.'adou  Vista.  CA  95722,  (530)  887- 
1484 

i  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 

intt'n'ene.  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Huergers.  Secretary.  Federal  Energy 
Kegulator\'  (iommission.  888  First 
.Street.  N'E.  Washington.  DC  20426. 
(  "rr.m"n'*^   nrntests  .ind  interventions 
mav  be  filed  electronically  via  the 
internet  in  lieu  nf  paper.  See,  18  CFR 
.3H.T  2001  (aid  Kiii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-filing"  link. 

Please  include  the  project  number  P- 
12103-COO  on  any  comments  or  motions 
filed. 

The  Commission's  rules  of  practice 
and  prcxredure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  intake.  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  900 
kW.  (3)  an  80-foot-long.  12kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  7.7  GWh  that  would  be 
sold  to  a  local  utility. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
vMA'w.  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  mu.st 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 


application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary-  permit 
would  be  36  months  The  work 
prtjposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  nf  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  C:FR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  mav  become  a 
party  to  the  proceeding  Anv  comments, 
protests,  or  motions  to  inten'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Anv  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
COMPETING  APPLICATION". 
PROTEST".  "MOTION  TO 
INTERVENE  ".  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  fiopies  provided  by 
the  Commission's  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Di\ision 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
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representative  of  the  Applicant 
specified  in  the  particular  application. 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  mav  be 
obtained  by  agencies  directly  from  the 
Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  jr., 

Acting  Secretan,'. 

IFR  Doc.  01-29414  Filed  11-2&-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene.  Protests,  and  Comments 

November  20.  2001 . 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tyj)e  of  Application:  Preliminary 
Permit. 

b.  Project  i\o.:  12130-000. 

c.  Date  filed:  Ocioher  1.  2001. 

d.  Applicant:  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation. 

e.  iVame  of  Project:  Swift  Dam  Project. 

f.  Location:  On  an  existing  dam 
owned  by  Pondera  County  Canal  and 
Reservoir  Company,  on  Birch  Creek,  in 
Pondera  County,  Montana.  The  project 
would  be  located  within  the  Blackfeet 
Indian  Reservation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Jeanne  S. 
Whiteing,  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation.  Whiteing 
&  Smith,  1136  Pearl  Street.  Suite  203, 
Boulder.  CO  80302  (303)  444-2549. 

i   FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
inter\-ene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  fink. 

Please  include  the  project  number  (P- 
12130-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agencv.  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12037-000.  Date  Filed:  June  4,  2001. 
Date  Notice  Closed:  September  4,  2001. 

1.  Description  of  Project :  The  proposed 
project  would  consist  of:  (1)  An  existing 
560-foot-long,  205-foot-high  concrete 
dam.  (2)  an  existing  reservoir  having  a 
surface  area  of  540  acres  with  a  storage 
capacity  of  30.000  acre-feet  and  normal 
water  surface  elevation  of  4.884  feet 
msl.  (3)  a  proposed  intake  structure.  (4) 
two  proposed  20-foot-long.  48-inch- 
diameter  steel  penstocks;  (5)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
2.2  MW.  (6)  a  proposed  11 -mile-long  15 
kV  transmission  line,  and  (7) 
appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  9.6  GWh  that  would  be 
sold  to  a  local  utility. 

m.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  mav 
also  be  viewed  on  the  web  at  http:// 
wwvi'. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

n.  Preliminary-  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary- 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary-  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 


would  be  36  months.  The  work 
proposed  under  the  preliminary-  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — .Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ". 
•COMPETING  APPLICATION". 
•PROTEST  ".  -MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE  . 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Federal  Energy 
Regulatory-  Commission,  at  the  above- 
mentioned  address.  A  copv  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
sened  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  mav  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  tn 
have  no  comments.  One  copy  of  an 
agency's  comment*  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r.. 

.ni  iiit^  Sfi  rftan 

[PR  Doc.  01-2941.'>  Filed  1 1-2B-01;  8:45  ami 

BILLING  CODE  6717-01-P 


59248 


Federal  Register /Vol.  66,  No.  228 /Tuesday,  November  27,  2001 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7108-1] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Requirements  for  Generators, 
Transporters,  and  Hazardous  Waste 
Management  Facilities  Under  the 
RCRA  Hazardous  Waste  Manifest 
System,  EPA  ICR  No.  801.14 

agency:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  e(  seq  ),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  and/or  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB);  Requirements  for  Generators, 
Transporters,  and  Hazardous  Waste 
Management  Facilities  Under  the  RCR.A 
Hazardous  Waste  Manifest  System.  EPA 
ICR  No.  801.14.  OMB  Control  Number 
2050-00.39.  current  expiration  date  3/ 
31 '2002  Before  submitting  the  ICR  to 
OMB  for  review  and  approval.  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  lanuary  28,  2002. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comment.s  referencing  docket  number 
F-2001-RW3P-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency.  Ariel  Rios  Building. 
1200  Pennsylvania  Avenue  N\V.. 
Washington.  DC  20460.  Hand  deliveries 
of  comments  should  be  made  to  the 
Arlington.  V'A.  address  listed  below. 
Comments  may  also  be  submitted 
electronicallv  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
dockpt%cpamail  epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  bv  the  docket  number  F- 
2001-RW3P-FFFFF,  .Ml  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Public;  c;()mments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Centef  (RIC), 
located  at  Crystal  Gateway  1.  1235 
lefferson  Davis  Highway,  first  floor, 
.\rlington.  V.^.  The  RIC  is  open  from  9 
a.m.  to  4  p.m  .  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  703-603- 


9230  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page.  Copies  of  the  original  ICR 
may  be  requested  from  the  docket 
address  and  phone  number  listed  above 
or  may  be  found  on  the  Internet  at; 
http://www.epa.gov/epaoswer/ 
hazwaste/gener/manifest/icr-man.htm. 
The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  in  the 
RCRA  Information  Center  (the  RIC 
address  is  listed  above  in  this  section). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9610  or  TDD  703-412-3323. 
For  technical  information,  contact  Bryan 
Groce  at  703-308-8750, 
groce  br\'an@epa  gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Requirements  for  Generators, 
Transporters,  and  Hazardous  Waste 
Management  Facilities  Under  the  RCRA 
Hazardous  Waste  Manifest  Svstem. 
OMB  Control  No.  2050-0039:  EPA  ICR 
No.  801.14)  expiring  3/30/2002.  This  is 
an  extension  of  a  currently  approved 
collection. 

Abstmct:  The  Resource  Conservation 
and  Recovery  Act  (RCRA).  as  amended, 
establishes  a  national  program  to  assure 
tJiat  hazardous  waste  management 
practices  are  conducted  in  a  manner 
that  is  protective  of  human  health  and 
the  environment.  EPA's  authority  to 
require  compliance  with  the  manifest 
system  stems  primarily  from  RCRA 
section  3002(a)(5).  This  section 
mandates  a  hazardous  waste  manifest 
"system"  to  assure  that  all  hazardous 
waste  generated  is  designated  for  and 
arrives  at  the  appropriate  treatment, 
storage,  and  disposal  facility.  An 
essential  part  of  this  manifest  system  is 
the  Uniform  Hazardous  Waste  Manifest 
(Form  870Q-22A).  The  manifest  is  a 
tracking  document  that  accompanies  the 
waste  from  its  generation  site  to  its  final 
disposition.  The  manifest  lists  the 
wastes  that  are  being  shipped  and  the 
final  destination  of  the  waste.  The 
manifest  system  is  a  self-enforcing 
mechanism  that  requires  generators, 
transporters,  and  owner/operators  of 
treatment,  storage,  and  disposal 
facilities  to  participate  in  hazardous 
waste  tracking.  In  addition  the  manifest 
provides  information  to  transporters  and 
waste  management  facility  workers  on 


the  hazardous  nature  of  the  waste, 
identifies  wastes  so  that  they  can  be 
managed  appropriately  in  the  event  of 
an  accident,  spill,  or  leak,  and  ensures 
that  shipments  of  hazardous  waste  are 
managed  properly  and  delivered  to  their 
designated  facilities. 

This  system  does  not  ordinarily 
involve  intervention  on  the  part  of  EPA 
unless  hazardous  wastes  do  not  reach 
their  point  of  disposition  within  a 
specified  time  frame.  In  most  cases, 
RCRA-authorized  States  operate  the 
manifest  system,  and  requirements  may 
vary  among  authorized  States. 

EPA  believes  manifest  requirements 
and  the  resulting  information  collection 
mitigate  potential  hazards  to  human 
health  and  the  environment  by  ensuring 
that  hazardous  waste  is  sent  to  and 
received  by  appropriate  treatment, 
storage,  and  disposal  facilities,  by 
initiating  appropriate  response  actions  if 
a  shipment  does  not  reach  its  intended 
destination,  and  by  providing  necessary 
emergency  response  information  in  the 
event  of  an  accident,  spill,  or  leak 
during  transportation. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Agency  notes  that  the  burden 
hour  and  cost  estimates  given  below  are 
based  on  estimates  approved  by  OMB 
during  the  1999  ICR  renewal  process. 
The  Agency  did  not  have  the  most 
recent  Biennial  Reporting  System  (BRS) 
information  available  at  the  time  of 
completion  of  this  ICR.  The  Agency  will 
update  these  burden  estimates  using  the 
most  recent  BRS  information  and 
publish  the  revised  burden  estimates  in 
a  second  Federal  Register  notice. 
Affected  entities  will  have  an 
opportunitv  to  comment  on  the  re%'ised 
burden  estimates  during  a  comment 
period  for  the  second  FR  notice.  EPA 
would  like  to  solicit  comments  to; 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  allowing 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.26  hours  per 
response. 

Respondents/Affected  Entities: 
Generators,  transporters,  and  treatment, 
storage,  and  disposal  facilities  (TSDFs). 

Estimated  Number  of  Respondents: 
105.558 

Frequency  of  Response:  Per  shipment 
of  hazardous  waste. 

Estimated  Total  Annual  Hour  Burden: 
2,920,383  hours. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden: 
Si. 871, 246.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persoiuiel  to  be 
able  to  respond  to  a  collection  of 
information,  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

DatRd:  November  20.  2001. 
Elizabeth  A.  Cotsworth, 

Director.  Office  of  Solid  Waste. 

(FR  Do(    01-2P472  Filed  11-26-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7109-2] 

Notice  of  Availability  for  Draft 
Guidance  on  Source  Determinations 
for  Combined  Heat  and  Power 
Facilities  Under  the  Clean  Air  Act  New 
Source  Review  and  Title  V  Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability;  reopening 
of  comment  period. 

SUMMARY:  The  EPA  is  hereby  reopening 
for  15  days  the  public  review  and 
comment  period  regarding  a  preliminary- 
draft  of  its  pending  guidance  on  Source 
Determinations  for  Combined  Heat  and 


Power  (CHP)  Facilities  under  the  Clean 
Air  Act  New  Source  Review  and  Title  \' 
Programs  (66  FR  52403.  October  15, 
2001).  The  combined  generation  of  heat 
and  power,  also  known  as  cogeneration. 
has  been  an  energy  supply  option  for 
nearly  100  years  and  is  used  in  many 
sectors  of  the  economy.  In  light  of  ever 
increasing  demand  for  energy,  electric 
power  industr>  restructuring  and  cross- 
program  pollution  prevention 
initiatives.  EPA  is  committed  to 
improving  the  efficiency  at  which  we 
convert  fuels  into  useful  energy. 
Properly  designed  and  implemented 
CHP  is  a  key  element  to  achieving  the 
nations  energy  goals,  because  CHPs  are 
capable  of  independently  providing 
power  to  the  grid  or  customers  other 
than  the  host  facility  and  therefore  can 
help  alleviate  power  shortfalls 
Recognizing  this,  the  Report  of  the 
National  Energy  Policy  Development 
Group  reconmiends  "that  the  President 
direct  the  EPA  Administrator  to 
promote  CHP  through  fiexibility  in 
environmental  permitting  " 

A  draft  of  EPA's  guidance  is  available 
for  public  review  and  comment.  The 
EPA  does  not  intend  to  respond  to 
individual  comments,  but  rather  to 
consider  the  comments  from  the  public 
in  the  preparation  of  the  final  guidance. 
It  is  important  that  the  draft  guidance 
being  made  available  today  for  public 
review  and  comment  does  not  represent 
official  EPA  policy  or  a  formal  position 
on  the  subject  matter  discussed  and 
therefore  is  not  to  be  relied  on  in 
interpreting  EPA  policy. 

DATES:  The  comment  period  on  the  draft 
guidance  will  close  on  December  12. 
2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Pamela  }.  Smith.  Information 
Transfer  and  Program  Integration 
Division  (MD-12).  Office  of  AirQualitv 
Planning  and  Standards.  U.S.  EPA, 
Research  Triangle  Park.  .North  Carolina 
27711.  telephone  919-541-0641,  telefax 
919-541-5509  or  E-mail 
smith. pam&epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Kaufman.  Office  of  Air  Quality 
Planning  and  Standards,  U.S.  EPA.  MD- 
12.  Research  Triangle  Park.  NC  27711, 
telephone  919-541-0102  or  E-mail 
kaufman.kathy%epa.gov. 

SUPPLEMENTARY  INFORMATION:  A  copv  of 
the  draft  guidance  document  may  be 
obtained  by  calling  or  E-mailing  Pamela 
I.  Smith.  The  draft  guidance  mav  also  be 
downloaded  from  the  NSR  Web'Site 
http://wwv,'.epa.gov/ttn/nsr  under  the 
topic  "What's  New  on  NSR.  " 


Dated:  November  16.  2001. 

Jeffrey  Clark, 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards. 

IFR  Dor  Ol-2QS4fi  Filed  11-2B-01:  8:45  am] 
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FEDERAL  COMMUNICATONS 
COMMISSION 

[CC  Docket  No.  01-194;  FCC  01-338] 

Joint  Application  by  SBC 
Communications  Inc..  Southwestern 
Bell  Telephone  Company,  and 
Southwestern  Bell  Communications 
Services,  Inc.  d/b/a  Southwestern  Bell 
Long  Distance  To  Provide  In-Region, 
InterLATA  Service  in  the  States  of 
Arkansas  and  Missouri 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
(Commission)  grants  the  section  271 
application  of  Southwestern  Bell 
Telephone  Company  (SWBT)  for 
authority  to  enter  the  interLATA 
telecommunications  market  in  the 
States  of  Arkansas  and  Missouri.  The 
Commission  grants  SWBT's  application 
based  on  our  conclusion  that 
Southwestern  Bell  satisfies  all  of  the 
statutorv'  requirements  established  by 
Congress  in  section  271  of  the 
Communications  Act. 
DATES:  Effective  November  26.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Bergmann.  Legdi  Counsel. 
Common  Carrier  Bureau,  at  (202)  418- 
1580,  or  via  the  Internet  at 
sbergman%fcc.gov.  The  full  text  of  the 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center.  CY-A257.  445  12th  Street.  SW.. 
Washington.  DC  20554.  Further 
information  may  also  be  obtained  bv 
calling  the  Common  Carrier  Bureau's 
TTY  number:  (202)  418-0484 
SUPPLEMENTARY  INFORMATION:  This 
document  is  a  brief  description  of  the 
Commission's  Memorandum  Opinion 
and  Order  adopted  November  16.  2001. 
and  released  .November  16,  2001.  The 
full  text  also  may  be  obtained  through 
the  World  Wide'Web.  at  «http:// 
www.fcc.gov/Bureaus/ 
CommonCarrier/in- 
regionapplications/sbcksok/ 
welcome. html>>,  or  may  be  purchased 
from  the  Commission's  copv  contractor. 
Qualex  International  Transcription 
Ser\'ice  Inc.  (ITS).  CY  B-402.  445  12th 
Street,  SW..  Washington.  DC. 
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Synopsis  of  the  Memorandum  Opinion 
and  Order 

1 .  History  of  the  Application.  On 
August  20,  2001.  SWBT  filed  a  joint 
application,  pursuant  to  section  271  of 
tho  Telecommunications  Act  of  1996 
with  the  Commission  to  provide  in- 
region.  interLATA  service  in  the  States 
of  Arkansas  and  Missouri. 

2.  The  State-  Commissions' 
Evaluations.  The  Arkansas  Public 
Service  Commission  and  Missouri 
Public  Service  Commission  both 
advised  the  Commission  that,  following 
more  than  two  years  of  extensive 
review,  SWBT  met  the  checklist 
requirements  of  section  271(c)  and  had 
taken  the  statutorily  required  steps  to 
open  its  local  markets  to  competition. 
Specifically,  both  commissions  stated 
that  SWBT  met  its  obligation  under 

Track  A"  (or  section  271(c)(1)(A))  by 
entering  into  interconnection 
agreements  with  competing  carriers  that 
are  serving  residential  and  business 
customers  either  exclusively  or 
predominantly  over  their  own  facilities. 
Both  state  commissions  found  that 
SWBT  had  fully  complied  with  section 
271.  and  each  voted  to  support  the 
application. 

3.  The  Department  of  Justice's 
Evahiation.  The  Department  of  Justice 
submitted  its  evaluation  of  SWBT's 
application  on  September  24.  2001.  In 
its  evaluation,  the  Department  of  lustice 
raised  concerns  about  pricing  of 
interconnection  and  unbundled  network 
elements  (UNEs)  in  Missouri.  Second, 
the  Department  of  Justice  raised 
concerns  about  SWBT's  ability  to 
provide  non-discriminatory  access  to  its 
maintenance  and  repair  functions  and 
fiodllv  suggests  that  performance 
problems  mav  occur  in  after  section  271 
approval  in  Arkansas  because  of  the 
limited  enforcement  authority  of  the 
Arkansas  Commission.  The  Department 
of  [ustice  recognized  that  the 
Commission  may  gather  additional 
information  on  these  issues  during  the 
pendency  of  the  application,  and  "may 
therefore  be  able  to  assure  itself  that  the 
remaining  questions  have  been 
answered  and  mav  be  in  a  position  to 
approve  SBCs  [SWBT's]  joint 
application." 

4.  Compliance  with  Section 
271(c)(ll(AI.  In  order  for  the 
Commission  to  approve  a  BOC's 
application  to  provide  in-region 
InterLATA  services  a  BOC  must  first 
demonstrate  that  it  satisfies  the 
requirements  of  either  section 
271(c)(1)(A)  (Track  A)  or  section 
271(c)(1)(B)  (Track  B).  To  qualify  for 
Track  A,  a  BOC  must  have 
interconnection  agreements  with  one  or 


more  competing  providers  of  "telephone 
exchange  service  *    *    *  to  residential 
and  business  subscribers."  We  conclude 
that  SWBT  demonstrates  that  it  satisfies 
Track  A  in  Arkansas  based  on  the 
interconnection  agreements  it  has 
implemented  with  ALLTEL.  Although 
commenters  dispute  the  exact  number 
of  residential  and  business  subscribers 
in  Arkansas,  the  Commission  concludes 
that  a  sufficient  number  of  customers 
are  being  served  by  ALLTEL  through  the 
use  of  their  own  facilities.  No 
commenter  has  challenged  SWBT's 
claim  regarding  the  number  of 
customers  served  by  ALLTEL.  With 
respect  to  Missouri,  the  Commission 
concludes  that  SWBT  demonstrates  that 
it  satisfies  the  requirements  of  Track  A 
based  upon  interconnection  agreements 
it  has  implemented  with  AT&T  and 
WorldCom.  No  commenter  has 
challenged  SWBT's  assertion  that  it 
qualifies  for  Track  A  in  Missouri. 
5.  Checklist  Item  2 — Access  to 
Unbundled  Network  Elements.  We 
conclude  that  SWBT  satisfies  the 
requirements  of  checklist  item  2  in  both 
Arkansas  and  Missouri.  For  purposes  of 
the  checklist.  SWBT's  obligation  to 
provide  "access  to  unbundled  network 
elements.  "  or  the  individual 
components  of  the  telephone  network, 
includes  access  to  its  OSS — the  term 
used  to  describe  the  systems,  databases 
and  personnel  necessary  to  support  the 
network  elements  or  services. 
Nondiscriminatory  access  to  OSS 
ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  SWBT  regarding  basic  activities 
such  as  placing  orders,  and  providing 
maintenance  and  repair  service  for 
customers.  We  find  that,  for  each  of  the 
primary  OSS  functions  (pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair,  and  billing,  as  well  as 
change  management  and  technical 
assistance),  SWBT  provides  access  that 
enables  competing  carriers  to  perform 
the  function  in  substantially  the  same 
time  and  manner  as  SWBT  or,  if  there 
is  not  an  appropriate  retail  analogue  in 
SWBT's  systems,  in  a  manner  that 
permits  an  efficient  competitor  a 
meaningful  opportunity  to  compete.  In 
reaching  this  conclusion,  we  find  that 
SWBT  provides  non-discriminatory 
access  to  its  OSS  in  Arkansas  and 
Missouri. 

6.  With  respect  to  pre-ordering,  or  the 
activities  that  a  competing  carrier 
undertakes  to  gather  and  verify  the 
information  necessary  to  place  an  order, 
the  Commission  finds  that  SWBT 
provides  carriers  in  Arkansas  and 
Missouri  nondiscriminatory  access  to  all 
pre-ordering  functions  and  enables 


carriers  to  integrate  pre-order  and  pre- 
ordering  functions  through  DataGate 
and  VeriGate.  Navigator,  nevertheless 
suggests  that  it  experiences  a  variety  of 
problems  when  attempting  to  reserve  a 
telephone  number  using  VeriGate.  We 
find  that  Navigator's  claims  do  not 
overcome  the  detailed  affidavit  and 
performance  data  evidence  submitted  by 
SWBT  that  indicates  that  VeriGate  and 
other  SWBT  systems  operate  properly. 

7.  In  addition,  with  respect  to 
maintenance  and  repair,  the 
Commission  finds  that  SWBT 
demonstrates  that  it  provides 
nondiscriminatory  access  to  the 
maintenance  and  repair  OSS  functions. 
While  commenters  raise  questions  about 
the  functioning  of  the  SWBT's 
maintenance  and  repair  databases,  we 
find  that  those  potential  deficiencies 
have  not  had  a  significant  effect  on 
competitive  entry  in  Arkansas  and 
Mi.ssouri  and  as  such  do  not  warrant  a 
finding  of  noncompliance  with  checklist 
item  2. 

8.  With  respect  to  billing.  SWBT 
demonstrates  that  it  provides  complete 
and  accurate  reports  on  the  service 
usage  of  competing  carriers'  customers 
in  the  same  manner  that  SWBT  provides 
such  information  to  itself  SWBT  also 
demonstrates  that  it  provides  the 
documentation  and  support  necessary  to 
provide  competitive  carriers 
nondiscriminatorv'  access  to  its  OSS  by 
showing  that  it  has  an  adequate  change 
management  process  in  its  five-state 
region,  which  includes  Arkansas  and 
Missouri.  The  Commission  finds  that 
SWBT  provides  carriers  with 
nondiscriminatory  access  to 
functionality  of  it  billing  systems. 

9.  Pursuant  to  this  chectlist  item. 
SWBT  must  also  provide 
nondiscriminatory  access  to  network 
elements  in  a  manner  that  allows  other 
carriers  to  combine  such  elements. 
Based  on  the  evidence  in  the  record, 
and  upon  SWBT's  legal  obligations 
under  interconnection  agreements 
offered  in  Arkansas  and  Missouri, 
SWBT  demonstrates  that  it  provides  to 
competitors  combinations  of  already- 
combined  network  elements  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  combine 
those  elements  themselves. 

10.  Finally,  the  Commission  finds  that 
SWBT  satisfies  the  pricing  requirements 
of  checklist  item  2  in  both  Arkansas  and 
Missouri.  In  fulfilling  its  obligation 
under  this  checklist  item,  SWBT 
demonstrates  that  it  provides 
nondiscriminatory-  access  to  UNEs  at 
any  technically  feasible  point  at  rates, 
terms  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory.  We 


find  that  SWBT's  recurring  charges  for 
UNEs  made  available  in  both  Arkansas 
and  Missouri  are  just  and  reasonable 
and  nondiscriminatorv  in  compliance 
with  checklist  item  2.  The  Commission 
finds  that  SWBT's  voluntarily-reduced 
rates  in  Missouri  fall  within  a 
reasonable  range  of  what  TELRIC  based 
ratemaking  would  produce,  based  upon 
comparisons  between  SWBT's  rates  in 
Missouri  and  SWBT's  previously 
approved  rates  in  Texas.  We  also  find 
that  SWBT  passes  this  checklist  item  in 
Arkansas  by  adopting  in  whole  the 
Kansas  rates,  which  we  previously 
reviewed  and  accepted  in  SWBT's 
Kansas  271  proceeding,  and  bv  showing 
that  Arkansas  costs  are  the  same  or 
higher  than  costs  in  Kansas.  The 
Missouri  and  Arkansas  Commissions 
concluded  separately  that  SWBT 
satisfies  this  checklist  item.  The 
Department  of  Justice  originally 
expressed  concerns  about  SWBT's 
recurring  rates  in  SWBT's  first  Missouri 
271  application  and  urged  the 
Commission  to  independently 
determine  whether  the  prices  were 
appropriately  cost-based,  but  the 
Department  of  Justice  did  not 
specifically  recommend  denial  based 
upon  pricing.  In  its  evaluation  of 
SWBT's  second  Missouri  application 
filed  joindy  with  Arkansas,  the 
Department  of  Justice  stated  that  its 
original  concerns  would  be  moot  if  the 
Commission  determines  that  the  current 
rates  are  set  within  a  reasonable  total 
element  long  run  incremental  cost 
(TELRIC)  range. 

11.  Checklist  Item  4  "  Unbundled 
Local  Loops.  SWBT  satisfies  the 
requirements  of  checklist  item  4  in  both 
Arkansas  and  Missouri.  Local  loops  are 
the  wires  that  connect  the  telephone 
company  end  office  to  the  customer's 
home  or  business.  To  satisfy  the 
nondiscrimination  requirement  under 
checklist  item  4,  SWBT  must 
demonstrate  that  it  can  efficiently 
furnish  unbundled  local  loops  to  other 
carriers  within  a  reasonable  time  frame, 
with  a  minimum  level  of  service 
disruption,  and  of  a  quality  similar  to 
that  which  it  provides  for  its  own  retail 
customers.  Nondiscriminatory  access  to 
unbundled  local  loops  ensures  that  new- 
entrants  can  provide  quality'  telephone 
service  promptly  to  new  customers 
without  constructing  new  loops  to  each 
customer's  home  or  business. 

12.  SWBT  provides  evidence  and 
performance  data  establishing  that  it  can 
efficiently  furnish  unbundled  loops,  for 
the  provision  of  both  traditional  voice 
services  and  various  advanced  services, 
to  other  carriers  in  a  nondiscriminatory 
manner.  More  specifically,  SW^T 
demonstrates  that  it  provides 
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unbundled  local  loops  in  accordance 
with  the  requirements  of  section  271 
and  our  rules.  The  Commissions 
conclusion  is  based  upon  our  review  of 
SWBT's  performance  for  all  loop  types, 
which  include,  as  in  past  section  271 
orders,  voice  grade  loops,  hot  cuts. 
.xDSL-capable  loops,  digital  loops,  high 
capacity  loops  and  our  review  of 
SWBT's  process  for  line  sharing  and 
line  splitting.  SWBT  establishes  that  it 
provides  coordinated  cutovers  of  voice 
grade  loops,  i  e..  hot  cuts,  in  a  maimer 
that  permits  competing  carriers  a 
meaningful  opportunity  to  compete. 

13.  SWBT  also  estabfishes  that  it 
provides  competing  carriers  with  voice 
grade  unbundled  loops  through  new- 
stand-alone  loops  in  substantially  the 
same  time  and  manner  as  SWBT  does 
for  its  own  retail  services.  Moreover. 
SW^T  demonstrates  that  it  provides 
maintenance  and  repair  functions  for 
competing  carriers  in  substantially  the 
same  time  and  manner  as  it  provides  for 
SWBT  retail  customers  for  both  hot  cut 
loops  and  new-  stand-alone  loops.  SWBT 
also  demonstrates  that  it  provides  xDSL- 
capable  loops  to  competmg  carriers  in  a 
nondiscriminatory-  manner,  providing 
timely  order  processing  and  installation 
that  provides  an  efficient  competitor  a 
meaningful  opportunity-  to  compete 
Furthermore.  SWBT  demonstrates  that  it 
provides  maintenance  and  repair 
functions  for  competing  carriers  in 
substantially  the  same  time  and  manner 
that  it  provides  such  services  for  SWBT 
retail  customers. 

14  Checklist  Item  1   "Interconnection 
Based  on  the  evidence  in  the  record,  we 
conclude  that  SWBT  satisfies  the 
requirements  of  checklist  item  1  in  both 
Arkansas  and  Missouri.  Pursuant  to  this 
checklist  item.  SWBT  must  allow  other 
carriers  to  interconnect  their  networks 
to  its  network  for  the  mutual  exchange 
of  traffic,  using  any  available  method  of 
interconnection  at  any  available  point  in 
SWBT's  netw-ork.  The  Commission  has 
concluded  that  SWBT  demonstrates  that 
it  is  in  compliance  with  the  requirement 
of  this  checklist  item.  SWBT  provides 
interconnection  at  any  technically 
feasible  point,  including  the  option  to 
interconnect  at  only  one  technically 
feasible  point  within  a  LATA,  within  its 
network.  Furthermore,  interconnection 
between  networks  must  be  equal  in 
quality  whether  the  interconnection  is 
between  SWBT  and  an  affiliate,  or 
between  SWBT  and  another  carrier. 
SWBT  demonstrates  that  it  provides 
interconnection  that  meets  this 
standard.  We  reject  arguments  raised  in 
the  initial  Missouri  proceeding  that 
SWBT  does  not  meet  this  checklist  item 
due  to  interconnection  installation 
performance.  We  find  that  these 


allegations  are  not  substantiated  in  the 
current  performance  measures,  which 
indicate  that  SWBT  is  providing 
installation  of  interconnection  trunks  to 
CLECs  with  far  fewer  missed  due  dates 
than  it  provides  to  itself 

15.  SWBT  also  offers  interconnection 
in  Arkansas  and  Missouri  to  other 
telecommunications  carriers  at  just, 
reasonable,  and  nondiscriminatory 
rates,  in  compliance  with  checklist  item 
1.  SWBT's  collocation  rates  meet  the 
standards  for  interim  rates  set  forth  in 
our  order  approving  SW'BT's  Texas 
section  271  application  and  Bell 
Atlantic's  New  York  section  271 
application.  See  Application  of  SWBT 
Texas  for  Authorization  Under  Section 
271  of  the  Communications  Act.  65  FR 
42361  (2000):  Application  of  Bell 
Atlantic  \'ew  Y'ork  for  Authorization 
Under  Section  271  of  the 
Communications  Act.  64  FR  73555 
(1999). 

16.  Checklist  Item  6  "  Unbundled 
Local  Switching  Based  on  the  evidence 
in  the  record,  we  find  that  SWBT 
satisfies  the  requirements  of  checklist 
item  6  in  both  .Arkansas  and  Missouri. 
The  Commission  finds  that  SWBT 
satisfies  the  requirements  of  checklist 
item  6,  and  note  that  the  Arkansas  and 
Missouri  Commissions  foimd  that 
SWBT  satisfies  this  checklist  item. 
SWBT  demonstrates  that  it  provides 
competmg  carriers  all  of  the  features, 
functions,  and  capabilities  of  the  switch. 
We  reject  Sages  arguments  that  the 
Commission  should  deny  SWBT's  271 
application  for  Missouri  because  SWBT 
refuses  to  allow  access  to  the  line  class 
codes  and/or  other  features  of  the  SWBT 
switch  that  are  used  to  provide 
extended  calling  area  scopes,  such  as 
SWBT's  Local  Calling  Plus  service 
Based  on  the  record  before  us.  it  appears 
that  there  is  a  factual  dispute  between 
Sage  and  SWBT  that  would  be  better 
resolved  in  another  proceeding 

17  Checklist  Item  14— Resale.  SWBT 
demonstrates  that  it  makes 
telecommunications  services  available 
for  resale  in  accordance  w-ith  sections 
251(c)(4)  and  252(d)(3),  and  thus 
satisfies  the  requirements  of  checklist 
Item  14  in  both  Missouri  and  .Arkansas 
SWBT  also  makes  its  retail 
telecommunications  services  available 
for  resale  w-ithout  unreasonable  or 
discriminatory  conditions  or 
limitations. 

18.  Checklist  Items  3.  5.  7.  8,  9.  10.  11. 
12  and  13.  An  applicant  under  section 
271  must  also  demonstrate  that  it 
complies  with  checklist  item  3  (poles, 
ducts,  conduits  and  rights  of  way),  item 
5  (unbundled  local  transport),  item  7 
(911/E911  access  and  directory 
assistance/operator  services),  item  8 
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(White  Pa'4c  Directory  Listing),  item  9 
Inumbering  administrati(in).  item  10 
(databases  and  associated  signaling), 
item  n  (number  portability),  item  12 
(local  dialing  parity),  and  item  13 
(reciprocal  compensation).  Based  upon 
the  evidence  in  the  record,  wo  conclude 
that  SWBT  demonstrates  that  it  is  in 
compliance  with  checklist  items  3.  5, 
7.8.  9.  10.  11,  12  and  IJ  in  both 
.■\rkansas  and  Missouri.  The  Arkansas 
and  Missouri  Commissions  also 
conclude  that  SWBT  complies  with  the 
requirements  of  each  of  these  checklist 
Items. 

19.  Section  272  Compliance.  SWBT 
demonstrates  that  it  will  comply  with 
the  requirements  of  section  272. 
Pursuant  to  section  271(d)(3).  SWBT 
must  demonstrate  that  it  will  comply 
with  the  structural,  transitional,  and 
nondiscriminatory  requirements  of 
section  272.  as  well  as  certain 
requirements  governing  its  marketing 
arrangements.  SWBT  shows  that  it  will 
provide  interLATA  telecommunications 
through  strut  turally  separate  affiliates, 
and  that  it  will  operate  in  a 
nondiscriminatory  manner  with  respect 
til  these  affiliates  and  unaffiliated  third 
parties  In  addition.  SWBT  demonstrates 
that  it  will  comply  with  public 
disclosure  requirements  of  section  272. 
which  requires  SWBT  to  post  on  the 
Internet  certain  information  about 
franscicitions  with  its  affiliates.  Finally. 
SWBT  demonstrate',  compliance  with 
the  jc-int  marketing  requirements  of 
section  272. 

20.  Public  Interest  Standard.  We 
conclude  that  approval  of  this 
application  is  consistent  with  the  public 
interest,  convenience,  and  necessity. 
While  no  single  factor  is  dispositive  in 
our  public  interest  analysis,  our 
o\erriding  goal  is  to  ensure  that  nothing 
undermines  our  conclusion,  based  on 
our  analysis  of  checklist  compliance, 
that  markets  are  open  to  c;ompetition. 
We  note  that  a  strong  public  interest 
showing  cannot  overcome  failure  to 
demonstrate  compliance  with  one  or 
more  c.hec;klist  items 

21.  Among  other  factors,  we  may 
review  the  local  and  hmg  distance 
markets  to  ensure  that  there  are  not 
unusual  circumstances  that  would  make 
entry  contrary  to  the  public  interest 
under  the  particular  c  irc:umstances  of 
this  .Application.  We  find  that. 
consistent  with  our  extensive  review  of 
th»'  cdmpcUitive  checklist,  barriers  to 
competitive  entrv  in  the  local  market 
have  been  removed  and  the  local 
exchange  market  today  is  open  to 
cf)mpeti*inn  W";"  also  find  that  the 
record  confirms  our  view  that  a  BOC's 
entry  into  the  long  distance  market  will 
benefit  consumers  ajid  competition  if 


the  relevant  local  exchange  market  is 
open  to  competition  consistent  with  the 
competitive  checklist. 

22.  We  also  find  that  the  performance 
monitoring  and  enforcement 
mechanisms  developed  in  Arkansas  and 
Missouri,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  SWBT  will  continue  to  satisfy  the 
requirements  of  section  271  after 
entering  the  long  distance  market. 
Where,  as  here,  a  BOC  relies  on 
performance  monitoring  and 
enforcement  mechanisms  to  provide 
such  assurance,  we  review  the 
mechanisms  involved  to  ensure  that 
thev  are  likely  to  perform  as  promised. 
We  conclude  that  these  mechanisms 
have  a  reasonable  design  and  are  likely 
to  provide  incentives  sufficient  to  foster 
post-entry  checklist  compliance. 

23.  Section  271ldj(6}  Enforcement 
Authority.  Congress  sought  to  create 
incentives  for  BOCs  to  cooperate  with 
competitors  by  withholding  long 
distance  authorization  until  they  satisfy 
various  conditions  related  to  local 
competition.  We  note  that  these 
incentives  may  diminish  with  respect  to 
a  given  state  once  a  BOC  receives 
authorization  to  provide  interLATA 
service  in  that  state.  The  statute 
nonetheless  mandates  that  a  BOC 
comply  fully  with  section  271's 
requirements  both  before  and  after  it 
receives  approval  from  the  Commission 
and  competes  in  the  interLATA  market. 
Working  in  concert  with  state 
commissions,  we  intend  to  monitor 
closely  post-entry  compliance  and  to 
enforce  vigorously  the  provisions  of 
section  271  using  the  various 
enforcement  tools  Congress  provided  us 
in  the  Communications  Act.  Swift  and 
effective  post-approval  enforcement  of 
section  271 's  requirements  is  essential 
to  Congress'  goal  of  achieving  last 
competition  in  local  markets. 

Federal  Communic:ations  Commission. 

Williatn  F.  Calon. 

Deputy  Secretary. 

|FR  Doc.  01-29501  Filed  11-26-01;  8:45  am] 

BILUNQ  COD€  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S  C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843)  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  20. 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street,  N.E..  Atlanta, 
Georgia  30309-4470; 

].  West  Metro  Financial  Services.  Inc., 
Dallas,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  West  Metro  (in 
organization),  Dallas,  Georgia, 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20,  2001. 
Robert  deV.  Frierson, 
Di'puty  Spcretary  of  the  Board. 
IFR  Doc.  01-29419  Filed  11-26-01;  8;45  am] 
BILLING  CODE  6210-01-5 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting 
Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11  a.m..  Monday. 

December  3,  2001. 

PLACE:  Marriner  S.  Ecxies  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
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Jnr^ZZT''^  '''''°"'  (appointments.         electronic  announcement  that  not  only  redesignation  of  a  Federal  Building  The 

promotions,  assigriments.                                hsts  applications,  but  also  indicates  text  of  the  bulletin  follows- 

reassignments.  and  salary  actions)                 procedural  and  other  information  about  ^^  u    7    VfT 

involving  individual  Federal  Reserve           the  meeting  ^-  "^^as  O'  Federal  Agencies 

Sy^stem  employees.                                                       November  23.  2001  SUBfECT;  Redesignation  of  a  Federal 

2.  Future  c;apital  framework.                       ,       .f     ,  ,  .  Building 

3.Anvltemsc:arrledfor^vardfroma          I;n"'f- Mohnson.  "8      ^v,-    k  n     ■ 

previoush  announced  meeting                      Secretary  of  the  Board .  ^   Purpose.  This  bulletin  announces 

CONTACT  PERSON  FOR  MORE  INFORMATION:      '^"^  °""  "'"^^^^^  '^"^^  ""^'^-^^^  ^^^37  ^«  redesignation  of  a  Federal  Building. 

Michelle  A   Smith.  Assistant  to  the                ''  ^-  ^^P'ration  date.  This  bulletin 

Board;  202-452-3204                                       ^""'^''^  ^°°^  6210-01-p  expires  April  20.  2002.  However,  the 

SUPPLEMENTARY  INFORMATION:  You  mav                                          building  redesignation  announced  by 

call  202-152-3206  beginning  at           '         GFNFRAi  csPBuircc  this  bulletm  will  remain  in  effect  until 

approximately  5  p.m.  two  business  days     ADMINISTRATION  ''^"''         °'  superseded. 

before  the  meeting  for  a  recorded  3.  Redesignation.  The  former  and  new 

announcement  of  bank  and  bank                  l^SA  Bulletin  FPMR  D-258]  names  of  the  building  being 

holding  company  applic:ations                       _    ...    _    .,_,.         „  redesignated  is  as  follows; 

scheduled  fcjr  the  mcnning;  or  you  may        Public  Buildings  Space 

contact  the  Board  s  Web  site  at  http://  This  notice  contains  OS  A  Bulletin 

www.federalreserve.gov  for  an  FPMR  D-258  which  announces  the 

FofTTier  name  ^^^  ^^^ 

IJn  prn.^''r^  Department  Bu,ldmg  Ro^e^i  p   Kennedy  Department  ot  Justice  Building 

950  Pennsylvania  Avenue.  NW  950  Pennsylvania  Avenue   NW  ^ 

Washington   DC  20530 ,  Washington   DC  20530 


Dated;  November  20,  2001. 
Stephen  A.  Perry. 

Administrator  of  General  Services. 

IFR  Doc.  01-29451  Filed  11-26-01;  8:45  am] 

BILLING  CODE  68J0-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-11J 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recom  mendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunit)  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agem,\  '•,  estimaie  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Weekly  Morbidity  and  Mortality 
Reports  and  Annual  Morbidity  Series— 
OMB  #0920-0007— E.xtension— 

Epidemiology  Program  Office  (EPO). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  In  1878.  Congress 
authorized  the  US  .Marine  Hospital 
Service  (later  renamed  the  U.S.  Public 
Health  Ser\ice  (PHS))  to  collect 
morbidity  reports  on  cholera,  smallpo.x. 
plague,  and  yellow  fever  from  U.S. 
c;onsuls  overseas,  this  information  was 
to  be  used  for  instituting  quarantine 
measures  to  prevent  the  introduc:tion 
and  .spread  of  these  diseases  into  the 
United  States  In  1879.  a  specific 
Congressional  appropriation  was  made 
for  the  collection  ancd  publication  of 
reports  of  these  notifiable  diseases.  The 
authority  for  weekh  reporting  and 
publication  was  expanded  by  Congress 
in  1893  to  include  data  from  state  and 
municipal  authorities  throughout  the 
United  States.  To  increase  the 
uniformity  of  the  data.  Congress  enacted 
a  law  in  1902  directing  the  Surgeon 


General  of  the  Public  Health  Service 
(PHS)  to  provide  forms  for  the  collection 
and  compilation  of  data  and  for  the 
publication  of  reports  at  the  national 
level. 

Reports  on  notifiable  diseases  were 
received  from  very  few  states  and  cities 
prior  to  1900.  but  gradually  more  states 
submitted  monthly  and  annual 
summaries  In  1912,  state  and  territorial 
health  authorities—  in  conjunction  with 
PHS —  recommended  immediate 
telegraphic  reports  of  five  diseases  and 
monthly  reporting  by  letter  of  10 
additional  diseases,  but  it  was  not  until 
after  1925  that  all  states  reported 
regularly.  In  1942,  the  collection, 
compilation,  and  publication  of 
morbidity  statistics,  under  the  direction 
of  the  Division  of  Sanitary  Reports  and 
Statistics.  PHS,  was  transferred  to  the 
Division  of  Public  Health  Methods, 
PHS. 

A  PHS  study  in  1948  led  to  a  revision 
of  the  morbidity  reporting  procedures, 
and  in  1949  morbiciity  reporting 
activities  were  transferred  to  the 
National  Office  of  \'ital  Statistics. 
Another  committee  in  PHS  presented  a 
revised  plan  to  the  Association  of  State 
and  Territorial  Health  Officers  (ASTHO) 
at  its  meeting  in  W'ashington.  DC. 
October  1950,  ASTHO  authorized  a 
Conference  of  State  and  Territorial 
Epidemiologists  (CSTE)  for  the  purpose 
of  determining  the  diseases  that  should 
be  reported  by  the  states  to  PHS 
Beginning  in  1951.  national  meetings  of 
CSTE  were  held  every  two  years  until 
1974.  then  annually  thereafter. 
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In  1961.  responsibility  for  the 
collection  of  data  on  nationally 
notifiable  diseases  and  deaths  in  122 
U.S.  cities  was  transferred  from  the 
National  Office  of  Vital  Statistics  to 
CDC  For  37  years  the  Morbidity  and 
Mortality  Weekly  Report  (MMWR)  has 
consistently  seryed  as  CDC's  premier 
communication  channel  for  disease 
outbreaks  and  trends  in  health  and 
health  behayior.  In  collaboration  with 
the  Council  of  State  and  Territorial 
Epidemiologists  (CSTE),  CDC  has 


demonstrated  the  efficiency  and 
effectiveness  of  computer  transmission 
of  data.  The  data  collected  electronically 
for  publication  in  the  MMWR  provides 
information  which  CDC  and  State 
epidemiologists  use  to  detail  and  more 
effectively  interrupt  outbreaks. 
Repoiting  also  provides  the  timely 
information  needed  to  measure  and 
demonstrate  the  impact  of  changed 
immunization  laws  or  a  new  therapeutic 
measure.  Users  of  data  include,  but  are 
not  limited  to,  congressional  offices. 


state  and  local  health  agencies,  health 
care  providers,  and  other  health  related 
groups. 

The  dissemination  of  public  health 
information  is  accomplished  through 
the  MMWR  series  of  publications.  The 
publications  consist  of  the  MMWR.  the 
CDC  Surveillance  Summaries,  the 
Recommendations  and  Reports,  and  the 
Annual  Summary  of  Notifiable  Diseases. 

The  estimated  cost  to  respondents  is 
551,194.00  assuming  an  hourly  wage  of 
SI  1.00. 


Type  of  re- 
spondents 


State  and 
Local  Health 
Departments 


Numtjer  of  respondents 


179 


Frequency  of 
response 


Average  time  of 
response 


Annual  tiour 
burden 


52 


I 


30/60 


4.654 


Dated:  November  20.  2001. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc  01-29433  Filed  11-26-01;  8:45  am] 

BILLING  CODE  4163-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-07-021 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (C^DC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Offic:e  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  3.5)  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  63^^7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  The  State  and  Local 
Area  Integrated  Telephone  Survey 
(SLAITS)  (OMB  No  0920-0416)— 
Revision — National  Center  for  Health 
Statistics  (NCHS).  Centers  for  Disease 
Control  and  Prevention  (CDC).  This  is  a 
request  to  continue  for  three  years  the 
integrated  and  coordinated  survey 
system  designed  to  collect  needed 
health  and  welfare  related  data  at  the 


state  and  local  levels.  Using  the  random- 
digit-dial  sampling  frame  from  the 
ongoing  National  Immunization  Survey 
(NIS)  and  Computer  Assisted  Telephone 
Interviewing  (CATI),  the  State  and  Local 
Area  Integrated  Telephone  Survey 
(SLAITS)  has  quickly  collected  and 
produced  data  to  monitor  health  status, 
child  and  family  well-being,  health  care 
utilization,  access  to  care,  program 
participation,  chronic  conditions,  and 
changes  in  health  care  coverage  at  the 
state  and  local  levels.  These  efforts  are 
conducted  in  cooperation  with  Federal, 
state,  and  local  officials.  SLAITS  offers 
a  centrally  administered  data  collection 
mechanism  with  standardized 
questionnaires  and  quality  control 
measures  which  allow  comparability  of 
estimates  between  states,  over  time,  and 
with  national  data.  SLAITS  is  designed 
to  allow  oversampling  of  population 
subdomains  and  to  meet  federal,  state 
and  local  needs  for  subnational 
estimates  which  are  compatible  with 
national  data. 

For  some  SLAITS  modules, 
questionnaire  content  was  drawn  from 
existing  surveys  including  the  National 
Health  Interview  Survey  (NHIS).  the 
National  Health  and  Nutrition 
Examination  Survey  (NHANES),  the 
Current  Population  Survey  (CPS).  the 
Sur\'8y  of  Income  and  Program 
Participation  (SIPP).  the  National 
Household  Education  Survey,  and  the 
National  Survey  of  America's  Families. 
Other  questionnaire  modules  were 
developed  specifically  for  SLAITS 
during  the  pilot  study  phase  and  during 
the  past  three  years.  The  existing 
modules  include  General  Health,  Child 
Well-Being  and  Welfare,  Children  with 
Special  Health  Care  Needs,  Asthma 


Prevalence  and  Treatment,  Knowledge 
of  Medicaid  and  the  State  Children's 
Health  Insurance  Program  (SCHIP). 
Survev  of  Earlv  Childhood  Health,  and 
HIV/STD  Related  Risk  Behavior. 

Over  the  past  three  years.  SLAITS  has 
provided  policy  analysts,  program 
planners,  and  researchers  with  high 
quality  data  for  decision  making  and 
program  assessment.  The  module  on 
Medicaid  and  SCHIP  will  be  featured 
prominently  in  a  report  to  Congress  on 
insuring  children.  The  module  on 
children  with  special  health  care  needs 
(CSHCN)  will  be  used  by  federal  and 
state  Maternal  and  Child  Health  Bureau 
Directors  in  evaluating  programs  and 
service  needs.  The  American  Academy 
of  Pediatrics  is  using  the  module  on 
early  childhood  health  to  advise 
pediatricians  on  patient  care  standards 
and  informing  parents  about  the  health 
and  well-being  of  young  children. 

Funding  for  SLAITS  is  obtained 
through  a  variety  of  mechanisms 
including  Foundation  grants.  State 
collaborations,  and  federal 
appropriation  and  evaluation  monies. 
The  level  of  implementation  depends  on 
the  amount  of  funding  received  and  can 
be  expanded  as  funding  permits. 
Questionnaire  modules  will  be 
compiled  to  address  the  data  needs  of 
interest  to  the  federal,  state  or  local 
funding  agency  or  organization.  Possible 
topics  include  but  are  not  limited  to 
disability,  children's  health,  violence 
against  women,  health  behaviors, 
unintentional  injuries,  program 
participation,  health  care  coverage,  or 
any  of  the  topics  previously  studied. 
The  annualized  burden  for  this  data 
collection  is  150,606  hours. 
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Module 


Asthma — Screener 

Asthma — Survey      

Pretest — General  Children  s  Health—  Screener 
Pretest— General  Children  s  Health—  Survey  ... 

Genera!  Children  s  Health— Screener  

General  Children  s  Health — Survey 

Pretest  Module  #3  Screener  

Pretest  Module  #3  Survey  

Module  #3  Screener  

Module  #3  Survey 

Pretest  2005  Module — Screener  

Pretest  2005  Module — Survey 


Year 


2002 
2002 
2003 
2003 
2004 
2004 


Number  of 
responses 


Responses 
per  respond- 
ent 


36,000 

4,920 

4  398 

1  000 

448.596 

102.000 

4,398 

1,000 

448,596 

102,000 

4,398 

1.000 


Average  burden 
(m  hours) 

8/60 

20/60 

5/60 
20/60 

5/60 
20/60 

5/60 
20/60 

5/60 
20/60 

5/60 
20/60 


Dated:  November  20.  2001, 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 

(FR  Doc:.  01-29432  Filed  11-26-01;  8:45  am] 

BtLUNG  CODE  41 63-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02008} 

Integrated,  Multi-Level  Interventions  To 
Improve  Adolescent  Health  Through 
the  Prevention  of  Sexually  Transmitted 
Diseases,  including  HIV,  and  Teen 
Pregnancy;  Notice  of  Availability  of 
Funds 

A.  Piirpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
research  program  for  Integrated,  Multi- 
level Interventions  to  Improve 
Adolescent  Health  through  the 
Prevention  of  Sexually  Transmitted 
Diseases,  including  hK',  and  Teen 
Pregnancy.  This  program  addresses  the 
'Healthy  People  2010  "  priority  area{s) 
of  Sexually  Transmitted  Diseases,  HTV, 
and  Family  Planning.  For  the 
conference  copy  of  "Healthy  People 
2010",  visit  the  Internet  site:  http:// 
vkiw^-. health.gov/healthypeople. 

The  goal  of  this  cooperative 
agreement  research  program  is  to 
develop,  implement  and  evaluate 
interventions  to  prevent  STD,  including 
HIV,  and  pregnancy  among  adolescents. 
These  interventions  should  be  multi- 
level and  should  be  integrated, 
interactive,  and  synergistic.  CDC 
expects  that  continuation  funds  will  be 
available  for  project  periods  of  up  to 
eight  years. 


The  goal  of  this  research  program  is 
to  take  a  developmental  approach  to 
delivering  multi-level  interventions, 
that  change  over  time  to  be  age 
appropriate  Applications  should 
include  three  groups  of  adolescents:  (1 ) 
Younger  adolescents  {i.e.  about  11  to  13 
years  of  age)  who  will  be  followed 
through  late  adolescence  {i.e..  about  16 
to  18  years  of  age);  (2)  middle 
adolescents  {i.e.  about  14-16  years)  who 
will  be  followed  through  late 
adolescence  (;  e.,  2-3  years):  and  i3) 
younger  {i.e.  about  11  to  13  years  of  age) 
adolescents  who  will  be  recruited  2  to 
3  years  after  groups  1  and  2  and 
followed  for  a  shorter  duration  {e.g.,  2- 
3  years).  These  three  groups  will  allow 
examination  of  both  longitudinal  and 
cross-sectional  effects  as  well  as  cohort 
effects  of  integrated  multi-level 
interventions  Inter\'entions  should 
target  adolescents  at  high  risk  for  STD. 
including  HIV,  and  teen  pregnancy. 
Catchment  areas  should  have  rates  of 
chlamydia  and  teen  pregnancy  that 
exceed  "Healthy  People  2010"  targets. 
Interventions  should  be  community- 
wide,  with  sufficient  numbers  of 
communities  to  appropriately  address 
study  questions,  and  contamination 
across  communities  should  be  minimal 

Study  Objectives 

Note:  Please  see  .^ppendlx  .\  for  a 
complete  background  and  level-specific 
objectives  for  this  research  program. 
Appendi.x  .\  is  available  as  part  of  this 
program  announcement  contained  in  the 
application  kit  (available  bv  calling  1-888- 
GRA.\TS4)  and  on  the  CDC  home  page 
Internet  address— /ittp./Zvvn'w  cdc.gov.  Click 
on  "Funding"  then  "Grants  and  Cooperative 
.Agreements  " 

The  overall  objectives  of  this  research 
program  are: 

1.  To  design  developmentally 
appropriate,  interactive  and  synergistic 
inter\entions»to  prevent  STD.  including 
HIV,  and  teen  pregnancy. 

2.  To  develop  and  implement 
interventions  at  a  minimum  of  three 


social  context  levels,  including  (1) 
parents,  and  (2)  providers  or  medical 
institutions,  and  (3)  at  least  one  other 
level  of  the  applicants'  choice. 
Inter\-entions  should  address  level- 
specific  objectives  as  presented  in 
Appendix  A  and  may  include  existing 
interventions,  new  inter\entions  or 
some  combination  of  both 

3.  To  deyelop.  implement  and 
evaluate  the  main  and  interactive  effects 
of  these  multi-level  inter\'entions  using 
strong  experimental  or  quasi- 
experimental  research  designs. 

4  To  examine  the  effects  of 
integrated,  multi-level  interventions  on: 
(1)  Behavioral  outcomes:  rates  of 
unprotected  intercourse,  delay  of  coital 
debut  among  non-sexually  active 
adolescents,  and  return  to  abstinence 
after  coital  debut.  12 1  Process  outcomes, 
annual  clinical  preyentative  health 
ser\-ices  utilization  among  adolescents 
and  annual  chlamydia  screening.  (3) 
Morbidity  outcomes:  Rates  of  STD.  HIV. 
and  teen  pregnancy  among  adolescents 
in  the  target  community  [Assessment  of 
outcomes  should  be  age-appropriate.) 

B.  Eligible  Applicants 

Applications  may  be  submitted  bv 
public  and  pnvate  nonprofit 
organizations  and  by  governments  and 
their  agencies:  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
\'irgin  Islands,  the  Commonwealth  of 
Northern  Mariana  Islands,  .^mencan 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  and  federally  recognized  Indian 
tribal  governments.  Indian  tribes,  or 
Indian  tribal  organizations 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
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to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement. 
contract,  loan,  or  anv  other  form. 

C.  Availability  of  Funds 

Approximately  Si. 000.000  is  available 
in  FY  2002  to  fund  up  tn  three  awards. 
It  is  expected  that  the  average  award 
will  range  from  S300.000  to  $500,000. 
mcluding  indirect  costs.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  30.  2002.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  for  up  to  eight  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  are  awarded  for  a  specifically 
defined  purpose  and  may  not  be  used 
for  any  other  purpose  or  program.  Funds 
may  be  used  to  support  personnel  and 
to  purchase  equipment,  supplies  and 
services  directly  related  to  project 
activities.  Funds  may  not  be  used  to 
supplant  state  or  local  health 
department  funds,  Funds  may  not  be 
used  to  provide  direct  medical  care  or 
prevention  case  management. 

Funding  Preferences 

Funds  may  be  awarded  in  such  a  way 
as  to  achieve  geographic  distribution. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2  (CDC  Activities). 

1.  Recipient  Activities 

a.  Design  and  conduct  research  to 
address  the  study  objectives  (s)  as  listed 
above  and  m  Appendix  A. 

b.  Design  and  conduct  necessary 
formative  research  and  pilot  testing  of 
interventions  in  Years  1  and  2. 
Implementation  and  evaluation  of 
interventions  will  begin  in  Year  3. 

c.  Collaborate  with  other  recipients  in 
developing  and  collecting  a  common  set 
of  core  variables  to  permit  systematic 
comparisons. 

d.  Collaborate  with  other  recipients 
and  CDC  during  the  development, 
implementation  and  evaluation  of  the 
project. 

e.  Collaborate  with  other  recipients 
and  CDC  to  disseminate  interim  reports 
of  research  activities  to  regional,  state 
and  local  partners. 

f  Submit  and  receive  approval  of 
study  protocol  by  the  recipient's  local 


Institutional  Human  Investigation 
Review  Board  (IRB)  and  the  CDC  IRB. 

g.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants,  including  securing 
any  assurances  necessary*  to  conduct 
research  involving  human  subjects. 

h.  Conduct  local  data  management 
activities. 

i.  Analyze  and  disseminate  results. 

2.  CDC  Activities 

A  cooperative  agreement  reflects  an 
assistance  relationship  between  the 
Federal  Government  and  the  recipient 
in  which  substantial  programmatic 
involvement  is  anticipated  about  the 
scientific  or  technical  management  of  an 
activity  during  its  performance.  CDC 
will: 

a.  Provide  up-to-date  scientific 
information,  technical  assistance,  and 
guidance  in  the  design  and  conduct  of 
the  research  as  needed. 

b.  Provide  technical  advice  as  needed 
to  awardees  in  developing  and 
collecting  a  common  set  of  core 
variables  to  enable  comparisons. 
Collaborative  activities  may  include 
technical  advice  on  awardee- 
development  of  common  data  collection 
instruments. 

c.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project  as  needed.  The  CDC 
IRB  will  review  and  approve  the 
protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

d.  Assist  in  ensuring  human  subjects 
assurances  are  in  place  as  needed. 

e.  Assist  in  analysis  and 
dissemination  of  results  as  needed. 

i.  Monitor  and  evaluate  the  scientific 
and  operational  accomplishments  of  the 
project  as  needed.  This  will  be 
accomplished  through  periodic  site 
visits,  telephone  calls,  and  review  of 
technical  reports  and  interim  data 
analyses. 

g.  Convene  a  first  meeting  within 
three  months  of  funding  and  annual 
meetings  of  all  grantees  for  the  exchange 
of  information. 

E.  Content 

Applications  must  be  developed  in 
accordance  with  the  information 
contained  in  this  program 
announcement,  the  PHS  398  Grant 
Application,  and  the  instructions 
provided  in  this  section.  Use  the 
information  in  the  Program 
Requirements,  Other  Requisements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 


criteria  listed,  so  it  is  important  to 
follow  them  in  describing  your  program 
plan.  The  program  narrative  for  sections 
1-5  below  should  be  no  more  than  25 
single-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  font.  All  pages,  including 
appendices,  should  be  numbered 
sequentially.  The  narrative  must  contain 
the  following  sections  in  the  order 
presented  below: 

1.  Abstract 

Provide  a  brief  abstract  of  the  project. 
The  abstract  must  reflect  the  project's 
focus  and  the  length  of  the  project 
period  (maximum  is  8  years)  for  which 
assistance  is  being  requested  (see 
"Availability  of  Funds"  for  additional 
information). 

2.  Specific  Aims/Objectives 

List  the  broad,  long-term  objectives 
and  the  specific  research  questions  this 
application  is  intended  to  address.  State 
the  hypotheses  to  be  tested.  One  page  is 
recommended. 

J.  Background  and  Significance 

Briefly  sketch  the  background  leading 
to  the  present  application,  including  the 
theoretical  or  conceptual  framework, 
critically  evaluate  existing  knowledge, 
and  specifically  identify  the  gaps  which 
the  project  is  intended  to  fill.  State 
concisely  the  importance  and  health 
relevance  of  the  research  described  in 
this  application  by  relating  the  specific 
aims  to  the  broad,  long-term  objectives. 
Two  to  three  pages  are  recommended 

4.  Preliminary  Studies 

Use  this  section  to  provide  an  account 
of  the  research  team  members' 
preliminary  studies  pertinent  to  the 
application  that  will  help  to  establish 
the  experience  and  competence  of  the 
research  team  members  to  pursue  the 
proposed  project.  Include  information 
about  the  research  team  members' 
experience  with  the  target  population, 
levels  of  intervention,  and  history  of 
collaboration  with  relevant  community 
partners.  The  complete  references  to 
appropriate  publications  and 
manuscripts  submitted  or  accepted  for 
publication  may  be  listed  and  are  not 
part  of  the  page  limitations.  Five 
collated  sets  of  no  more  than  10  such 
items  of  background  material  may  be 
submitted  in  an  appendix.  Six  to  eight 
pages  are  recommended  for  the 
narrative  portion  of  the  Preliminary 
Studies  section. 

5.  Research  Design  and  Methods 

(a)  Describe  the  research  design  and 
the  procedures  to  be  used  to  accomplish 
the  specific  aims  of  the  project. 
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Applications  must  include  three  groups 
of  adolescents;  (1)  Younger  adolescents 
[i.e.,  about  11  to  13  years  of  age)  who 
will  be  followed  through  late 
adolescence:  (2)  middle  adolescents 
(i.e..  about  14-16  years)  who  will  be 
followed  through  late  adolescence:  and 
(3)  younger  adolescents  who  will  be 
followed  for  a  shorter  duration  [e.g.,  2 
to  3  years).  Applications  must  include 
community-wide  interventions, 
communities  must  be  randomized  and 
must  include  sufficient  numbers  of 
communities,  (b)  Describe  intervention 
development  process,  content  and 
delivery  for  each  level,  including 
specific  intervention  protocols  or  plans 
for  the  development  of  intervention 
protocols.  Applications  must  take  an 
interactive,  synergistic  as  well  as 
developmental  approach  to  multi-level 
intervention  design.  Applications  must 
address  three  or  more  intervention 
levels,  including  provider/medical 
institution,  parent,  and  at  least  one 
additional  level  of  the  applicants 
choice.  Describe  how  the  interventions 
within  the  package  will  be  linked  and 
interactive  so  that  they  reinforce  each 
other.  Although  applicants  are  not 
required  to  measure  the  synergistic 
nature  of  the  intervention  package,  such 
demonstration  would  be  valuable. 
Include  a  description  of  how  members 
of  the  target  population  will  be  involved 
in  the  planning  and  development  of 
intervention  activities,  (c)  Describe  the 
recruitment  plan  and  how  participants 
will  be  sampled  and  retained,  (d) 
Describe  the  measures  to  be  used. 
Applications  must  include  the  use  of 
self-report,  behavioral  and  biological 
measures.  Outcomes  should  include:  (1) 
Behavioral  outcomes  [e.g..  rates  of 
unprotected  intercourse,  delay  of  coital 
debut  among  non-sexually  active 
adolescents,  and  return  to  abstinence 
after  coital  debut):  (2)  Process  outcomes 
[e.g..  aimual  clinical  preventative  health 
services  utilization  among  adolescents 
and  annual  chlamydia  screening);  and 
(3)  Morbidity  outcomes  {e.g..  rates  of 
STD.  HIV.  and  teen  pregnancy  among 
adolescents  in  the  target  community). 
Assessment  of  outcomes  should  be  age- 
appropriate,  (e)  Describe  how  the  data 
will  be  collected.  Sampling  schemes 
should  be  the  same  across  all  three 
groups  of  adolescents.  Choose  and 
justify-  the  sample  size  (s)  considering 
the  various  levels  of  the  intervention 
and  the  different  outcomes  of  interest. 
(0  Describe  the  data  analysis  plan. 
including  a  justification  for  the 
statistical  techniques  chosen  to  analyze 
the  multi-level  intervention  data,  (f) 
Describe  quality  assurance  plans,  (g) 
Provide  a  tentative  sequence  or 


timetable  for  the  project,  (h)  Describe 
the  nature  and  extent  of  collaboration 
with  CDC  and/or  others  during  various 
phases  of  the  project. 

6  Inclusion  of  Women  and  Racial  and 
Ethnic  Populations 

Describe  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation.  Describe  the 
proposed  justification  when 
representation  is  limited  or  absent. 
Include  a  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 
Include  a  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
the  study  participants  include  the 
process  of  establishing  partnerships 
with  communities  and  recognition  of 
mutual  benefits. 

7.  Human  Subject  Involvement 

Describe  procedures  that  will  provide 
for  the  protection  of  human  subjects, 
including  procedures  to  obtain 
appropriate  parental  consent  where 
necessary.  Address  how  these 
procedures  adequately  address  the 
requirements  of  45  CFR  part  46  for  the 
protection  of  human  subjects. 

F.  Submission  and  Deadline 

Letter  of  Intent  iLOIi 

A  LOI  is  requested  and  appreciated 
but  is  not  required  for  this  program  The 
narrative  should  be  no  more  than  three, 
double  spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font.  Your  letter  of  intent 
will  be  used  for  planning  purposes,  and 
should  include  the  following 
information:  Program  Announcement 
Number  [02008|.  name  and  address  of 
institution;  name,  address,  and 
telephone  number  of  contact  person: 
and  specific  objectives  to  be  addressed 
by  the  proposed  project. 

On  or  before  March  1.  2002.  submit 
the  LOI  to  the  Grants  Management 
Specialist  identified  in  the  'Where  to 
Obtain  Additional  Information"  section 
of  this  aimouncement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
Mtvu-.  cdc  go  v/od/pgo/forminfo .  h  tm 

Adhere  to  the  instructions  on  the 
Errata  Sheet  for  form  PHS  398.  The 
Errata  Sheet  is  attached  at  the  end  of 
this  program  announcement  posted  in 
the  internet  Web  site:  v^'Vi'w. cdc.gov/od/ 
pgo/fu  n  dine/gran  t  mam.  htm. 

On  or  before  June  1.  2002.  submit  the 
application  to  the  Grants  Management 


Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline  .\pplications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date:  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group 
(Applicants  must  request  a  legibly  dated 
U.S,  Postal  Senice  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  earner  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing) 

Late:  Applications  which  do  not  meet 
the  criteria  in  (a)  or 

(b)  above  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  a  special  emphasis  panel 
appointed  by  CDC.  Applications  will  be 
reviewed  by  CDC  for  completeness  and 
responsiveness  to  the  purpose  of  this 
program  armouncement  las  described  in 
Section  A],  and  as  outlined  under 
Eligible  Applicants  and  Program 
Requirements  (Items  A  to  B).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
It  IS  important  that  the  applicants 
abstract  reflects  the  protects  focus, 
because  the  abstract  will  be  used  to  help 
determine  the  responsiveness  of  the 
application. 

All  applications  will  be 
independently  reviewed  for  scientific 
merit  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  considered  will  include: 

1.  Specific  .Mms  (5  percent)  The 
specific  aims  of  the  research  project,  i.e., 
tbe  intended  accomplishment  of  the 
specific  research  project,  and  the 
hypotheses  to  be  tested.  Whether  the 
specific  aims  of  the  project 
appropriately  address  the  overall 
objectives  and  level-specific  ob)ectives 
for  a  minimum  of  three  contextual 
levels  as  described  in  .Appendix  A. 

2.  Background  (5  percent)  The 
background  of  the  project,  i.e..  the  basis 
for  the  present  proposal,  the  critical 
evaluation  of  existing  knowledge,  and 
identification  of  specific  knowledge 
gaps  which  the  proposal  is  intended  to 
fill 

3  Significance.  (15  percent)  The 
significance  and  innovation  from 
scientific  and  programmatic  standpoints 
of  the  proposed  research,  including  the 
adequacy  of  the  theoretical  and 
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conceptual  framework  for  the  research 
and  the  rigor  and  appropriateness  with 
which  the  outcomes  are  evaluated. 

4.  Research  Design.  (35  percent)  (a) 
The  adequacy  of  the  proposed  research 
design  to  address  the  overall  objectives 
and  the  appropriate  level-specific 
objectives,  (b)  Plans  for  formative  work, 
the  development  of  intervention  content 
and  delivery  plans  for  each  level, 
including  specific  interv-ention 
protocols  or  plans  for  the  development 
of  intervention  protocols,  and  how 
members  of  the  target  population  are 
involved  in  that  process,  (c)  The 
inclusion  of  a  strong  experimental  or 
quasi-experimental  design,  including 
whether  the  applicant  plans  to  include 
three  groups  of  adolescents  as  described 
in  the  program  announcement,  (d)  The 
recruitment  and  retention  plan,  (e)  The 
self-report,  behavioral  and  biological 
outcome  measures  to  be  assessed. 
Outcomes  should  include:  (1) 
Behavioral  outcomes  (rates  of 
unprotected  intercourse,  delay  of  coital 
debut  among  non-sexually  active 
adolescents,  and  return  to  abstinence 
after  coital  debut);  (2)  process  outcomes 
(annual  clinical  preventative  health 
services  utilization  among  adolescents 
and  annual  chlamydia  screening);  and 
(3)  morbidity  outcomes  (rates  of  STD, 
HIV,  and  teen  pregnancy  among 
adolescents  in  the  target  community). 
Assessment  of  outcomes  should  be  age- 
appropriate,  (f)  The  plan  for  data 
collection  and  data  management, 
including  quality  assurance  procedures. 
(g)  A  statistical  analysis  plan 
appropriate  to  multi-level  intervention 
evaluation,  (h)  The  tentative  sequence 
or  timetable  for  the  project,  (i)  The 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
This  includes:  (1)  The  proposed  plan  for 
the  inclusion  of  both  sexes  and  racial 
and  ethnic  minority  populations  for 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

5.  Intervention  levels.  (15  percent) 
Applications  must  address  three  or 
more  intervention  levels,  including 
provider/medical  institution,  parent, 
and  at  least  one  additional  level  of  the 
applicants  choice.  The  adequacy  with 
which  the  applicant  describes  the 


rationale  for  the  intervention  levels  (/.e, 
provider,  parent,  school,  peer  and 
community)  chosen,  the  feasibility  of 
the  proposed  interventions,  how  well 
they  will  be  linked  and  integrated,  how 
that  integration  will  be  measured,  and 
which  levels  will  receive  most  emphasis 
at  particular  age  periods.  Applications 
must  include  community-wide 
interventions,  communities  must  be 
randomized  and  must  include  sufficient 
numbers  of  communities. 

6.  Research  team.  (15  percent)  The 
qualifications  and  appropriateness  of 
the  proposed  personnel  to  accomplish 
the  proposed  activities.  Applicants 
should  include  multi-disciplinary^ 
teams,  including  (but  not  limited  to) 
epidemiologists,  behavioral  scientists, 
health  services  researchers,  and 
statisticians.  The  combined  members  of 
the  research  team  must  demonstrate  a 
history  of  familiarity  with,  access  to, 
and  success  working  with  the  target 
populations  (e.g.,  adolescents,  health 
care  providers,  parents,  community 
members,  etc.)  and  each  level  of 
intervention.  This  familiarity,  access 
and  success  will  be  demonstrated 
through  biographical  sketches,  previous 
studies,  letters  of  support.  Applicants 
are  also  expected  to  collaborate  with 
their  local  or  state  health  department 
because  this  linkage  is  critical  to  the 
successful  conduct  of  this  research.  The 
degree  of  commitment  and  cooperation 
of  proposed  collaborators,  including  the 
health  department,  and  organizations 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement) 
should  be  presented. 

7.  Research  Capacity.  (10  percent)  The 
adequacy  of  existing  and  proposed 
facilities  and  resources. 

8.  Human  Subjects.  (Not  Scored)  What 
are  the  strategies  for  the  recruitment  and 
retention  of  human  subjects?  How  will 
the  applicant  obtain  appropriate 
parental  consent  when  necessary.  Are 
the  procedures  proposed  adequate  for 
the  protection  of  human  subjects  and 
are  they  fully  documented'  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects? 

9.  Budget.  (Not  Scored)  The 
reasonableness  of  the  proposed  budget 
to  the  proposed  research  and 
demonstration  program. 

H,  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 


3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.  Send  all 
reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-5     HIV  Program  Review  Panel 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10     Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-14     Accounting  System 

Requirements 
AR-21     Small,  Minority,  And  Women- 
owned  Business 
AR-22     Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  318  of  the  Public  Health  Service 
Act,  (42  U.S.C.  247c  (b(c)):  318a  (42 
U.S.C.  241  et  seq  and  42  CFR  part  5lb), 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.977. 

I.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — htfp.//wM'u-.cc/c.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1 -«88-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Kang 
Lee.  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Room  3000,  2920  Brand\^ine  Road, 
Atlanta,  GA  30341^146',  Telephone 
number:  (770)  488-2733,  Email  address: 
Jcj78@cdc.gov. 

For  program  technical  assistance, 
contact:  Janet  St.  Lawrence,  Ph,D., 
Chief,  Behavioral  Interventions  and 
Research  Branch,  Division  of  STD 


Prevention.  Centers  for  Disease  Control 
and  Prevention  (CDC).  Mail  Stop  E44. 
1600  Clifton  Road  NE.  Atlanta.  GA 
30333,  Telephone  number:  (404)  639- 
8298,  Email  address:  nzs4@cdc.gov. 

Dated:  November  20.  2001. 
Rebecca  B.  O'Kelly, 

.Acting  Chief.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers  for 
Disease  Control  and  Prevention  (CDC) 
[FR  Doc.  01-29431  Filed  11-26-01;  8:45  am] 

BILUNG  CODE  41S3-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Agency  Information  Collection; 
Comment  Request 

AGENCY:  Indian  Health  Service.  HHS. 

ACTION:  Request  for  public  comment:  30- 
day  notice:  Proposed  information 
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Data  collection  instalment 


collection:  Indian  Health  Service 
Contract  Health  Ser\'ice  Report. 

SUMMARY:  In  compliance  with  section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
bidian  Health  Senice  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  project  was  previouslv 
published  in  the  Federal  Register  (66 
FR  17565)  on  April  2.  2001  and  allowed 
60  days  for  public  comment  .No  public 
comment  was  received  in  response  to 
the  notice.  The  purpose  of  this  notice  is 
to  allow  30  days  for  public  comment  to 
be  submitted  directly  to  OMB 

Proposed  Collection 

Title:  09-17-0002,  "IHS  Contract 
Health  Ser\ice  Report   '  Tvpe  of 
Information  Collection  Request: 


Reinstatement,  without  change,  of  a 
previously  approved  infonnation 
collection.  Form  \umberisr  IHS  843- 
lA,  "Purchase-Delivers  Order  for  Health 
Ser\-ices."  Seed  and  i'se  of  Information 
Collection:  The  Contract  Health  Service 
health  care  providers  complete  form 
IHS-843-1A  to  certif\-  that  they  have 
performed  the  health  services 
authorized  by  the  IHS  The  information 
is  used  to  manage,  administer,  and  plan 
for  the  provision  of  health  services  to 
eligible  American  Indian  patients, 
process  payments  to  providers,  obtain 
program  data,  provide  program 
statistics,  and.  serves  as  a  legal 
document  for  health  care  services 
rendered  Frequency:  As  needed,  per 
health  service  order.  Affected  Public: 
Businesses  or  other  for-profit. 
Individuals,  not-for-profit  institutions 
and  State,  local  or  Tribal  Government. 
Type  of  Respondents:  Health  care 
providers.  Total  Annual  Burden  Hours: 
The  table  below  provides  burden  hour 
information: 


IHS-843-1A 
IDS"   


Estimated 
number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Annual  num- 
ber of  re- 
SF>onses 


Average  bur- 
den hour  per 
response' 


Total  annual 
burden  tiours 


7,399 
16,356 


42 
1 


310.758 
16.356 


0  05  (3  min) 
0  05  (3  mm) 


*  For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes 
"Inpatient  Discharge  Summary  (IDS). 


15,538 
818 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report  for  this  collection  of  information. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activitv  is 
necessary  to  cany  out  an  agencv 
function;  (b)  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (c)  the  accuracv  of 
the  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information):  (d)  whether 
methodology  and  assumptions  used  to 
determine  tbe  estimate  are  logical:  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology 

Direct  Comments  to  OMB 

Send  your  written  comments  and 
suggestions  regarding  the  proposed 
information  collection  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  to:  Office  of  Management 
and  Budget,  Office  of  Regulator\-  .^.ffairs. 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  Indian 
Health  Senice. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  plan(s)  or 
instruction(s),  contact  Mr.  Lance 
Hodahkwen,  Sr..  M.P.H.,  IHS  Reports 
Clearance  Officer.  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852-1601,  at  (301)  443-5938  (non-toll 
free),  or  send  facsimile  to  (301 )  443- 
2613  or  E-mail  requests,  comments,  and 
return  address  to: 
lhodahkwen@hqe.ihs.gov. 

Comment  Due  Date 

Your  comments  regarding  this 
information  collection  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  the  date  of  this 
publication. 


Dated:  October  29.  2001. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General,  Director.  Indian 
Health  Senice. 

[FR  Dot   01-29441  Filed  11-26-01;  8:45  am) 

BILUNG  CODE  4160-Ifr-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Bureau  of  Indian  Affairs 

Office  of  the  Special  Trustee  for 
American  Indians 

Office  of  Indian  Trust  Transition 

Tribal  Consultation  on  Indian  Trust 
Asset  Management 

agencies:  Office  of  the  Secretar\-, 
Bureau  of  Indian  Affairs.  Office  of  the 
Special  Trustee  for  American  Indians. 
Office  of  Indian  Trust  Transition. 
Interior. 

ACTION:  Notice  of  tribal  consultation 
meetings. 

summary:  The  Office  of  the  Secretarv' 
along  with  the  Bureau  of  Indian  Affairs. 
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the  Office  of  the  Special  Trustee  for 
American  Indians,  and  Office  of  Indian 
Trust  Transition  will  conduct 
consultation  meetings  on  Indian  trust 
asset  management.  The  purpose  is  to 
discuss  a  proposed  reorganization  of  the 
Department's  trust  responsibility 
functions  to  improve  the  management  of 
Indian  trust  assets.  Any  Indian  tribe, 
band,  nation  or  individual  Indian  is 
encouraged  to  attend  the  meeting  and  to 
submit  written  comments. 
DATES:  The  first  consultation  meeting 
will  be  held  in  Albuquerque.  N.M.  on 
December  13.  2001  at  9:00  AM  (local 
time)  Dates,  times  and  locations  of 
additional  consultation  meetings  will  be 
announced  shortly.  All  written 
comments  must  be  received  on  or  before 
lanuan,-  15.  2002 

ADDRESSES:  The  Albuquerque  meeting 
will  be  held  on  December  13.  2001  at 
the  All  Indian  Pueblo  Council,  123  4th 
St,  S.W..  Albuquerque,  New  Mexico. 
Send  written  comments  to  the  Office  of 
the  Secretary.  Attn:  Office  of  Executive 
Secretariat.  1849  C  St.  NVV..  MS7229- 
MIB.  Washington.  DC  20240.  Send 
written  comments  by  electronic  mail  to 
v\-ww  doi  gov'oait 

FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  Smith.  1849  C  St.  NVV..  MS-4140 
MIB.  Washington.  DC  20240.  (202)  208- 
7163.  Fax (202) 208-5320 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  involve 
affected  and  interested  parties  in  the 
process  of  organizing  the  Department's 
trust  asset  management  responsibility 
functions  The  Department  has 
determined  that  there  is  a  need  for 
dramatic  change  in  the  management  of 
Indian  trust  assets  This  need  has  been 
made  apparent  in  several  ways.  ,\n 
independent  consultant  has  analyzed 
important  components  of  the 
Department's  trust  reform  activities  and 
made  several  recommendations, 
including  the  recommendation  that  the 
Department  consolidate  trust  functions 
under  a  single  entity.  Concerns  have 
also  been  raised  in  the  Cobell  v.  Norton 
case,  which  is  currently  pending  in  the 
Federal  District  Court  for  the  District  of 
Columbia.  Internal  review  has  also 
supported  reorganization.  A  new  office 
in  the  Department,  the  Office  of  Indian 
Trust  Transition,  has  been  created  to 
plan  and  support  reorganization.  While 
preliminarv'  actions  have  been  taken  by 
the  Department,  the  plan  is  still  in  the 
early  stages  of  development.  The 
meeting  is  the  first  in  a  series  of  public 
meetings  Future  meetings  may  be  held 
in  Portland.  OR;  Rapid  City.  SD: 
Minneapolis.  MN;  Oklahoma  City,  OK; 
Washington.  DC.  and  potentially  other 
sites.  The  dates  and  locations  of  these 


meetings  will  be  einnounced  in  a  future 
notice. 

Written  comments,  including  names, 
street  addresses,  and  other  contact 
information  of  persons  submitting 
comments  will  be  available  for  public 
review  at  the  address  stated  in  the 
ADDRESSES  section.  Interested  persons 
mav  examine  the  written  comments 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.  EST),  Monday  through 
Friday,  except  Federal  holidays. 
Individuals  who  submit  comments  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name,  street  address,  and 
other  contact  information  (such  as  fax  or 
phone  number)  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowable  by  law.  We  will 
make  available  for  public  inspection  in 
their  entirely  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

This  meeting  supports  administrative 
policy  on  tribal  consultation  by 
encouraging  maximum  direct 
participation  of  representatives  of  tribal 
governments,  tribal  organizations,  and 
other  interested  persons  in  important 
processes. 

Dated:  November  23.  2001. 
I.  Steven  Griles, 

Deputy  Secretary 

(FR  Doc    01-29583  Filed  1 1-26-01;  8:45  am) 

BILUNG  CODE  431(Mn-M 

I 

1 

DEPARTMENT  OF  THE  l^f^ERIOR 
Bureau  of  Land  Management 

[WY-920-09-1320-EL,  WYW1 54839] 

Coal  Lease  Exploration  License,  WY; 
Correction 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice;  correction. 

summary:  The  Bureau  of  Land 
Management  published  a  document  in 
the  Federal  Register  on  November  7, 
2001 ,  concerning  a  notice  of  invitation 
for  coal  exploration  license.  The 
document  contained  an  incorrect  land 
description. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Weaver,  307-775-6260. 

Correction 

In  the  Federal  Register  on  November 
7,  2001,  in  FR  Doc.  01-27914,  on  page 
56336,  in  the  third  column,  under 


SUMMARY,  in  the  fifteenth  line.  "T.  41 
N.."  should  read  "T.44N.".  The  correct 
land  description  should  read: 

'•T.  44N.,  R.  71  W..  6lh  P.M.,  Wvoming 
Sec.  26:  Lots  3-6  and  11-14.  ' 
Containing  323.69  acres,  more  or  less." 

Dated:  .November  20.  2001. 
Phillip  C.  Perlewitz, 

Chief.  Branch  of  Solid  Minerals. 

|FR  Doc.  01-294  ■SO  Filed  11-26-01:  8:45  am] 

BILLING  CODE  4310-22-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired:  Universal 
Hiring  Program  (UHP)  and  COPS  In 
Schools  (CIS)  Grant  Applications. 


The  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services, 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
December  3,  2001 .  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Gretchen  DePasquale,  202-305-7780, 
Office  of  Community  Oriented  Policing 
Services,  U.S.  Department  of  Justice, 
1100  Vermont  NW..  Washington,  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\ 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologv. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection 
instrument. 

(2)  Title  of  the  Form/Collection: 
Universal  Hiring  Program  and  COPS  In 
Schools  Grant  Applications. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Office 
of  Community  Oriented  Policing 
Services.  Department  of  Justice. 

(4)  Affected  public  who  \%ill  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Pnmary:  State,  Local  or  Tribal 
Government;  Other:  None;  Abstract:  The 
application  will  be  used  by  state,  local 
and  tribal  law  enforcement  agencies  to 
apply  for  Federal  funding  which  will  be 
used  to  increase  the  number  of  sworn 
law  enforcement  positions  in  their 
agencies.  These  grants  are  meant  to 
enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  both  local  communities 
(Universal  Hiring  Program)  and  local 
schools  (COPS  In  Schools). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  an  estimated  2,000 
respondents  for  UHP.  and  1.500  for  the 
CIS  program.  The  amount  of  estimated 
time  required  for  the  average  respondent 
to  respond  is:  9  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  There  are  18,000  burden 
hours  annually  for  UHP  and  13,500  for 
CIS,  fora  total  of  31,500  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  Dyer,  Department 


Deputy  Clearance  Officer.  Information 
Management  and  Security  Staff.  lustice 
Management  Division.  United  States 
Department  of  Justice.  601  D  Street  NW.. 
Patrick  Henrv  Building.  Suite  1600. 
Washington,  DC  20530. 

Dated:  November  20.  2001. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 

[FR  Doc.  01-29421  Filed  11-26-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Immigration  user  fee. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Ser\-ice 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  Januar\-  28.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessan,' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology-  and  assumptions  used; 

(3)  Enhance  the  quality.  utiHty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology-, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Tvpe  of  Information  Collection: 
Extension  of  currently  approved 
collection. 


(2)  Title  of  the  Form/Collection: 
Immigration  User  Fee. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agencv  Form  Number 
(File  No  OMB-1).  Office  of  Finance. 
Immigration  and  Naturalization  Ser\'ice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  The  information  requested 
from  commercial  air  carriers, 
commercial  vessel  operators,  and  tour 
operators  is  necessary-  for  effective 
budgeting,  financial  management, 
monitoring,  and  auditing  of  User  Fee 
collections. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  325  responses  at  15  minutes 
(.25)  per  response  for  reporting,  in 
addition  to  25  respondents  at  10  hours 
per  response  for  recordkeeping. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  331  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A  Sloan,  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4034.  425  1  Street.  NW  . 
Washington.  DC  20536  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr  Robert  B  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henn  Building  601  D 
Street.  N'W  .  Suite  1600.  Washington. 
DC  20530. 

Dated:  November  20,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service 
[FR  Doc   01-29460  Filed  11-26-01:  8:45  ami 

BiLLING  COOC  4410-10-M 


59262 


Federal  Register/ Vol.  66,  No.  228 /Tuesday,  November  27.  2001 /Notices 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Notice  to  student  or 
exchange  visitor. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  rollection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  .\ci  of  1995.  The  information 
collectinn  was  previously  published  in 
the  Federal  Register  on  June  16.  2001  at 
fi6  FR  30486.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
c:omments  (Comments  are  encouraged 
and  will  be  accepted  until  December  27, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory- 
Affairs,  Attention;  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235.  Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Notice  to  Student  or  Exchange  Visitor. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the    . 
collection:  Form  1-515,  Immigration 
Services  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  by 
the  INS  to  notify  students  or  exchange 
visitors  admitted  to  the  United  States  as 
nonimmigrant  that  they  have  been 
admitted  without  required  forms  and 
that  they  have  30  days  to  present  the 
required  forms  and  themselves  to  the 
appropriate  office  for  correct  processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  5  minutes 
(.083  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  249  annual  burden  hours. 

If  you  have  additional  comments 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
addibonal  information,  pleaSfe  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW,  Ste.  1600,  Washington,  DC 
20530. 

Dated:  November  19,  2001. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 

|FR  Doc.  01-29459  Filed  11-26-01;  8:45  am] 

BILUNG  CODE  4410-01 -M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Biographic  information. 


The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  July  26,  2001  at 
66  FR  39053.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  27, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulator 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725  17th  Street,  NW., 
Room  10235.  Washington,  DC  20530 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility.; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overview  of  This  Infonnation 
Collection 

(1)  Type  of  Information  collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Biographic  Information. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  FormG-325.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  to  check 
other  agency  records  on  applications  or 
petitions  submitted  for  benefits  under 
the  Immigration  and  Nationality  Act. 
Additionally,  this  form  is  required  for 
applicants  for  adjustments  to  permanent 
resident  status  and  specific  applicants 
for  naturalization. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1.144,994  responses  at  15 
minutes  (.025  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  mth  the 
collection:  286,249  aimual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  infonnation  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425  1  Street,  NW.,  Room  4034, 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henrv  Building,  601  D 
Street.  NW.,  Ste.  1600."  Washington,  DC 
20530. 

Dated:  November  19,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Sen'irp 

[FR  Doc.  01-29461  Filed  11-26-01;  8:45  am) 

BtLUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Petition  for  Amerasian. 
widow(er),  or  Special  immigrant. 

The  Department  of  justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  Julv  26.  2001  at 
66  FR  39054.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  27, 
2001,  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  tiiis 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulator\- 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street,  NW., 
Room  10235. "Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 


Q\er\iew  of  This  Information 
Collection 

[].'  Type  of  Information  Collection 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Amerasian.  Widow(er).  or 
Special  Immigfant. 

(3)  Agency  form  number,  ifanv,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection-  form  1-360.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households,  This  form  is  used  to 
determine  eligibility  or  to  classify  an 
alien  as  an  .Amerasian.  widow  or 
widower,  battered  or  abused  spouse  or 
child  and  special  immigrant,  including 
religious  worker,  luvenile  court 
dependent  and  armed  forces  member. 

(5)  An  estimate  of  the  total  number  of 

respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  8,397  responses  at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (m  hoursi  associated  with  the 
collection:  16,794  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Ser\ice.  U.S.  Department 
of  Justice.  Room  4034,  425  I  Street.  .NW  , 
Washington,  DC  20536  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr, 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Patrick  Henrv  Building.  601  D 
Street.  N'W.,  Ste.  1600,' Washington,  DC 
20530. 

Dated.  November  19,  2001 

Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Deportment  of  Justice.  Immigration  and 
Naturalization  Senice 

[FR  Doc.  01-29462  Filed  11-26-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  \ntit:o  of  infornidtinri  collection 
under  nn  leu :  Petition  for  nonimmigrant 
filing  fee  exemption. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  colle(  tinn  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  28. 
2001  rit  Hb  ¥R  49697.  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received. 

The  purpose  of  this  notice  is  to  allow 
an  additional  .?0  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  27. 
2001   This  process  is  concluded  in 
accordance  with  5  CFR  1320  10.  Written 
comments  and/or  suggestions  regarding 
the  items  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burd^'n  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  725— 17th  Street,  NW..  Room 
10235.  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collet;tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.  inc:luding  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(21  Title  of  the  Form/Collection:  H-lB 
Date  Collection  and  Filing  Fee 
Exemption. 

(3)  /4gencv/orni  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129W,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  addendum  to  Form  1-129 
will  be  used  by  the  INS  to  determine  if 
an  I-lB  petitioner  is  exempt  from  the 
additional  filing  fee  of  $500.  as  provided 
by  the  American  Competitiveness  and 
Workforce  Improvement  Act  of  1998. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  128,092  respondents  30 
minutes  (.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
coll&ction:  64,046  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4304,  425  1  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  601  D  Street.  NW..  Patrick 
Henr\'  Building,  Suite  1600. 
Washington,  DC  20530. 

Dated:  November  19,  2001. 

Riclurd  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 

|FR  Dor   01-29463  Filed  n-2&-01:  8:45  am] 
BU.UNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Certificate  of  eligibility 
for  nonimmigrant  student  (F-1)  status — 
For  academic  and  language  students. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  July  27.  2001  at 
66  FR  39204.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  27, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  or  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235.  Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  w'ho 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
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e.g.,  permitting  electronic  submission  of 

responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approval 
information  collection. 

(2)  Title  of  the  Form /Collection: 
Certificate  of  Eligibility  for 
Nonimmigrant  Student  (F-1)  statu.s — 
For  Academic  and  Language  Students. 

(3)  Agency  form  number,  ifanv.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-20AB/rD. 
Adjudications  Division.  Immigration 
and  Naturalization  Ser\-ice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primar\':  Individuals  or 
Households.  This  form  is  used  to  collect 
information  from  nonimmigrant 
students  applying  for  an  extension  for 
the  length  of  time  of  their  legal  status  in 
the  United  States  as  a  nonimmigrant 
student  while  transferring  from  one 
school  to  another  and  permission  to 
accept  or  continue  employment, 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  165,000  responses  at  4  minutes 
(.066  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours!  associated  with  the 
collection:  10,890  annual  burden  hours 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
in.strument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directive  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  425  1  Street,  NW..  Room  4034. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henr\'  Building.  601  D 
Street,  NW.,  Ste.  1600,  Washington,  DC 
20530, 

Dated:  November  19.  2001. 
Richard  A,  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
SaturoliZution  Scrnur. 

IFR  Dor  01-29464  Filed  11-26-01;  8;45  am] 
BILUNG  CODE  441»-10-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Pension  and  Welfare  Benefits 
.administration,  Department  of  Labor. 
ACTION:  Notice  of  approval. 

SUMMARY:  The  Pension  and  Welfare 

Benefits  Administration  (PWBA)  is 
announcing  that  collections  of 
information  included  in  regulations 
pertaining  to:  PTCE  81-8,  investment  of 
plan  assets  in  certain  types  of  short-term 
investments;  PTCE  T8&-1.  adoption  bv 
the  FERS  Thrift  Savings  Fund  of  certain 
prohibited  transaction  class  exemptions 
granted  pursuant  to  section  408(a)  of  the 
Emplovee  Retirement  Income  .Securitv 
Act  of  1974  (ERISA);  and.  PTCE  94-71. 
certain  transactions  or  activities 
authorized  by  a  settlement  agreement 
resulting  from  an  investigation  of  an 
employee  benefit  plan  conducted  by  the 
Department  of  Labor,  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (PR.^  95).  This 
notice  announces  the  OMB  approval 
numbers  and  expiration  dates 
FOR  FURTHER  INFORMATION  CONTACT: 
.■\ddress  requests  for  copies  of  the 
information  collection  requests  (ICRs)  to 
Gerald  B.  Lindrew.  US,  Department  of 
Labor.  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-5647. 
Washington,  DC  20210.  Telephone: 
(202)  219-^782.  This  is  not  a  toll-free 
number 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  lune  27.  2001  (66  FR 
34269).  PWB.\  announced  its  intent  to 
request  renewal  of  its  current  OMB 
approval  for  the  information  collection 
provisions  in  a  regulation  pertaining  to 
investment  of  plan  assets  in  certain 
types  of  short-term  investments.  In 
accordance  with  the  PRA  95.  OMB  has 
renewed  its  approval  for  the  ICR  under 
OMB  control  number  1210-0061   The 
approval  expires  November  30,  2004. 
In  the  Federal  Register  of  June  27, 
2001  (66  FR  34271).  the  Agency 
armounced  its  intent  to  request  renewal 
of  its  current  OMB  approval  for  the 
information  collection  provisions  of 
Transaction  Exemption  T88-1.  related 
to  the  adoption  by  the  FERS  Thrift 
Savings  Fund  of  certain  class 
exemptions  granted  pursuant  to  section 
408(a)  of  ERISA,  in  accordance  with 
PRA  95.  OMB  has  renewed  its  appro\  al 
for  the  ICR  under  OMB  control  number 


1210-0074  The  approval  expires 
November  30.  2004 

In  the  Federal  Register  of  June  27. 

2001  (66  FR  34270J.  the  Agency 
announced  its  intent  to  request  renewal 
of  its  current  OMB  approval  for  the 
information  collection  provisions  of 
PTCE  94-71.  exempting  certain 
transactions  authorized  by  a  settlement 
agreement  resulting  from  an 
investigation  of  an  employee  benefit 
plan  under  ERISA.  In  accordance  with 
PRA  95.  OMB  has  renewed  its  approval 
for  the  ICR  under  OMB  control  number 
1210-0091   The  approval  expires 
November  30.  2004 

Under  5  CFR  1 320.5  (b),  an  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number. 

Dated    Nfjvpmber  20,  2001. 
Gerald  B.  Lindrew. 
Depu  ty  Director.  Office  of  Policy  and 
Research.  Pension  and  Welfare  Benefits 
.Administration. 

IFR  Drx    01-29422  Filed  11-26-01;  8:45  am] 

BH-LING  COO€  4510-2»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-151)] 

NASA  Advisory  Council  (NAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advison.'  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the 
NASA  Advisor.'  Council  (NAC). 
DATES:  Thursday.  December  6,  2001.  8 
a.m.  to  3:30  p.m:  and  Friday,  December 
7.  2001,  8  a.m.  to  1:30  p.m.' 
ADDRESSES:  NASA  Headquarters.  300  E 
Street,  SW.,  Room  MIC-7,  Washington. 

DC  20546 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Clean.'.  Code  IC,  National 
Aeronautics  and  Space  .\dministration, 
Washington,  DC  20546-0001.  202/358- 
4461 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  u.  ;he  public  up 
to  the  seating  capacity  of  the  room.  The 
meeting  will  be  closed  to  the  public  on 
Thursday,  December  6,  2001.  from  3:30 
p.m.  to  5:30  p.m.  in  accordance  with  5 
L'.S.C.  552b(c)9(B).  to  hear  a  briefing  on 
Space  Shuttle  privatization.  The  agenda 
for  the  meeting  is  as  follows: 
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— Completp  the  deliberations  of  the 
report  of  the  International  Space 
Station  Management  and  Cost 
Evaluation  (IMCE)  Task  Force 
— An  evaluation  of  NASA's  Strategic 

Resource  Review 
— An  evaluation  of  NASA's  performance 
against  the  FY  2001  Revised  Final 
Performance  Flan 

Due  to  increased  security  measures  at 
NASA  Headquarters,  please  contact  Ms. 
Kathy  Dakon  at  202/358-0732  if  you 
plan  to  attend  the  meeting.  Visitors  will 
be  requested  to  sign  a  visitor's  register 
and  will  require  escort  within  the  NASA 
Headquarters  building.  It  is  imperative 
that  the  meetmg  be  held  on  these  dates 
tn  accommodate  the  scheduling 
priorities  of  the  key  participants. 

Sylvia  K.  Kraemer, 

Advisory  Committef^  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  01-29395  Filed  11-26-01:  8:45  am] 

BILLING  CODE  7510-01 -P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

agency:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisor\'  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Records  Services. 
DATES:  December  10,  2001,  from  10:30 
am  to  11:30  a.m 

ADDRESSES:  Members  Room,  Librarv'  of 
Congress.  Thomas  [efferson  Building, 
Room  LI-162 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gillette,  Director.  Center  for 
Legislative  Archives.  (202)  501-5350 
SUPPLEMENTARY  INFORMATION: 

Agenda 

SAA  Forum  on  the  Third  Advisory 

Committee  Report — Summary 
Center  for  Legislative  Archives — Update 
Other  current  issues  and  new  business 
The  meeting  is  open  to  the  public. 

Dated    November  19.  2001. 
Mary  Ann  Hadyka, 
Committee  Management  Officer. 
[FR  Do<    01-29.398  Filed  n-2&-01;  8:45  am] 

nUJNG  CODE  7S1S-01-U 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Additional  notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsvlvania  Avenue.  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606—8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993,  I  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date.  December  10,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
floom.- 426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  November  1 ,  2001 
deadline. 

2.  Date:  December  14,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
subr4itted  to  the  Division  of  Public 


Programs  at  the  November  1 .  2001 
deadline. 

3.  Dafe.  December  14,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  730. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  November  1 ,  2001 
deadline. 

4.  Date:  December  18,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  November  1 ,  2001 
deadline. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc  01-29493  Filed  11-26-01;  8:45  am] 

BILLING  CODE  7536-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company; 
Turkey  Point  Plant,  Units  3  and  4; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  the 
requirements  of  Title  10,  Code  of 
Federal  Regulations  (10  CFR),  section 
50.44,  and  10  CFR  part  50,  appendix  A, 
General  Design  Criteria  41,  42,  and  43, 
for  Facility  Operating  License  Nos. 
DPR-31.  and  DPR-41,  issued  to  Florida 
Power  and  Light  Company  (the 
licensee),  for  operation  of  the  Turkey 
Point  Plant,  Units  3  and  4,  located  in 
Miami-Dade  County,  Florida.  Therefore, 
as  required  by  10  CFR  51 .21 ,  the  NRC 
is  issuing  this  environmental 
assessment  and  frnding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
exempt  the  Turkey  Point  Plant,  Units  3 
and  4,  from  the  requirements  of  10  CFR 
50.44;  10  CFR  part  50,  appendix  A, 
General  Design  Criteria  41,  42,  and  43; 
and  10  CFR  part  50,  appendix  E,  section 
IV;  related  to  combustible  gas  control 
systems.  The  purpose  of  the  exemption 
request  is  to  remove  the  requirements 
for  the  hydrogen  control  systems  from 
the  Turkey  Point  Plant  design  basis.  The 
staff  has  reviewed  the  information 
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provided  and  concluded  that  the 
requested  exemption  for  the  hydrogen 
recombiners  and  the  post-accident 
containment  vent  system  is  justified 
because  special  circumstances  necessary 
to  meet  the  criteria  of  10  CFR 
50.12{a)(2)(ii)  do  exist  to  justifv-  the 
exemption  from  certain  parts  of  10  CFR 
50.44  and  General  Design  Criteria  41 . 
42,  and  43.  The  staff  will  act  on  the 
exemption  request  for  the  contairunent 
hydrogen  monitors  and  their  associated 
Technical  Specification  revision  by 
separate  correspondence.  The  proposed 
exemption  is  in  accordance  with  the 
licensee's  application  dated  October  23. 
2000. 

The  Need  for  the  Proposed  Action 

The  requested  exemption  to  remove 
the  requirements  pertaining  to 
recombiners  and  the  post-accident 
containment  vent  system  would 
improve  the  safety  focus  at  Turkey  Point 
during  an  accident  and  would  represent 
a  more  effective  and  efficient  method  of 
maintaining  adequate  protection  of 
public  health  and  safety  by  simplif%ing 
the  Emergency  Response  Plan 
Procedures.  In  a  postulated  loss-of- 
coolant  accident,  the  Turkey  Point 
emergency  operating  procedures  (EOPs) 
direct  the  control  room  operators  to 
monitor  and  control  the  hydrogen 
concentration  inside  the  containment 
after  they  have  carried-out  the  steps  to 
maintain  and  control  the  higher  priority 
critical  safety  fimctions.  These  hydrogen 
control  activities  could  distract 
operators  from  more  important  tasks  in 
the  early  phases  of  accident  mitigation 
and  could  have  a  negative  impact  on  the 
higher  priority  critical  operator  actions. 
An  exemption  from  the  hydrogen 
recombiner  and  the  post-accident 
containment  vent  system  requirements 
will  eliminate  the  need  for  these 
systems  in  the  EOPs  and.  hence, 
simplify  the  EOPs.  The  staff  still  expects 
the  licensee's  severe  accident 
management  guidelines  to  address 
combustible  gas  control.  Therefore,  this 
simplification  would  provide  a  safety 
benefit,  and  this  action  reduces 
uimecessary  regulatory  burden  on  the 
licensee,  which  is  one  of  the  NRC's 
outcome  goals  of  effective  regulation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
significant  environmental  impacts 
associated  with  the  removal  of  the 
recombiners  and  the  post-accident 
containment  vent  system  from  the 
Turkey  Point  Plant  design  basis. 


The  proposed  action  will  not 
significantly  increase  the  probabilitv  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  or  amounts 
of  any  effluents  that  may  be  released 
offsite.  and  there  is  no  significant 
increase  in  occupational  or  public 
radiation  exposure.  Therefore,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  on  the 
Alternatives  to  the  Proposed  Action 

There  are  two  alternatives  to  the 
proposed  action.  The  first  one  is  the 
denial  of  the  proposed  action  {i.e..  the 
"no-action  "  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts  The 
environmental  impacts  of  the  proposed 
action  and  the  denial  of  the  action  are 
similar.  The  second  alternative  is  to 
grant  the  exemption  as  requested  by  the 
licensee  in  its  submittal  of  October  23. 
2000  The  NRC  does  not  endorse  the 
second  alternative  at  this  time, 
Nevertheless,  the  environmental 
impacts  of  the  second  alternative  and 
the  envirotmiental  impacts  of  the 
proposed  action  are  similar 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Turkev 
Point  Plant,  Units  3  and  4,  dated  Julv 
1972. 

Agencies  and  Persons  Consulted 

On  September  18.  2001,  the  staff 
consulted  with  the  Florida  State  official. 
Mr.  William  A.  Passetti  of  the  Bureau  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 


environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees  letter 
dated  October  23.  2000  Documents  may 
be  examined,  and  or  ccjpied  for  a  fee.  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland  Publicly  available 
records  will  be  accessible  electronically 
from  the  .ADAMS  Public  Librarv' 
component  on  the  NRC.  Web  site. 
http:,^/v\M-\y  nrc.gov  (the  Public 
Electronic  Reading  Room).  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  .ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
or  301-il5-4737.  or  by  e-mail  at 
pdr^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  November.  2001 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  fabbour. 

Senior  Protect  Manager,  Section  2.  Project 

Directorate  II.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Dof    0'!-29448  Filed  11-26-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-131] 

Department  of  Veterans  Affairs: 
Nebraska— Western  Iowa  Health  Care 
System;  Alan  J,  Blotcky  Reactor 
Facility;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  US  Nuclear  Regulatorv 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  for  Facility 
Operating  License  No  R-57.  issued  to 
the  Department  of  Veterans  Affairs. 
Nebraska — Western  Iowa  Health  Care 
System  (the  licensee  or  VA)  for 
operation  of  the  Alan  ]  Blotcky  Reactor 
Facility  (ArBRF)  located  in  Omaha, 
Douglas  County.  Nebraska. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  renew  the 
license  for  the  AIBRF  for  20  years  from 
the  date  of  issuance  of  the  license 
amendment  The  proposed  action  is  in 
accordance  with  the  licensee's 
application  for  amendment  dated  May 
10.  1993.  as  supplemented  on  March  1, 
1995,  December  17,  1997.  March  12. 
April  5.  July  29,  November  24  and 
December  2.  1000,  J^muar,-  4.  September 
25,  October  2  and  October  24.  2000,  and 
August  8  and  October  16,  2001   In 
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accordance  with  10  CFR  2.109.  the 
license  remains  in  effect  until  the  NRC 
Idl^es  final  action  cin  the  renewal 
application 

Seed  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  continued  operation  of  the  AJBRF 
in  order  to  continue  educational 
training  and  academic  research  beyond 
the  current  term  of  the  license. 

Environmental  Impact  of  the  Proposed 
Action 

The  AJBRF  is  located  in  the  basement 
of  the  Department  of  Veterans  Affairs. 
.Mebraska — Western  Iowa  Health  Care 
System.  Omaha  Division  (formerly 
ioiown  as  the  VA  Medical  Center 
Omaha)  in  Omaha,  Nebraska.  The  main 
ho.spifdl  building  is  11  stories  high  and 
i>  constructed  of  brick  and  reinforced 
(  nncrefe  construction,  including  the 
reilings  and  floors.  The  hospital 
building  is  built  on  a  knoll  in  a 
( (imnu-n  idl  area  within  the  citv  limits. 
To  the  north  is  a  large  county  hospital, 
to  the  south  a  commercial  district,  to  the 
west  a  residential  area,  and  to  the  east 
a  golf  course.  The  medical  center 
grounds  are  sufficiently  large  so  that  the 
nearest  offsite  dwelling  is  more  than  520 
ft   (158  m)  away. 

The  reactor  is  located  near  the  bottom 
of  a  cylindrical  pool  20  ft  (6.1  m)  below 
the  floor  of  the  reactor  room.  The  onl\- 
access  to  the  reactor  pool  is  from  the 
top.  The  reactor  control  console  is 
l()cated  near  the  reactor  pool  in  the 
reactor  room. 

On  lune  24.  1959,  the  U.S.  Atomic 
Energ^  Commission  (AEC)  issued  VA  a 
Clonstruction  Permit  (CPRR-36) 
authorizing  construction  of  a  General 
Atomics  TRIG  A -type  research  reactor. 
On  lune  26,  1959.  Facility  Operating 
License  No.  R-57  was  issued 
authorizing  VA  to  operate  the  TRIGA 
reactor  at  steady-state  power  levels  up 
to  10  kW(t).  The  reactor  first  reached 
criticality  on  lune  .10.  1959  Amendment 
No.  2  to  the  license  issued  in  September 
1963  int;reased  the  steady-state  thermal 
power  level  of  the  reactor  to  18  kW(t) 
and  .Amendment  No.  9  issued  in  April 
1991  increased  the  power  level  to  20 
kW(t).  The  license  has  been  renewed 
twice  prior  to  this  renewal  with  the  last 
renewal  issued  in  .August  1983.  The 
licensee  submitted  an  updated  safety 
analysis  report  and  technical 
specifications  as  part  of  the  application 
for  license  renewal   0\er  the  last  ten 
\ears  the  facility  has  operated  an 
average  of  344  full  power  hours  per 
year  Facility  modifications  have  been 
minor  The  licensee  has  not  indicated 
any  plans  to  significantly  change  the 
design  of  the  facility. 


The  radioactive  releases  from  the 
AfBRF  haye  been  well  within  regulatory 
limits  of  10  CFR  part  20.  .\rgon-41.  a 
product  from  neutron  irradiation  of  air 
during  operation,  is  the  principle 
airborne  radioactive  effluent  from  the 
AIBRF  during  routine  operations. 
During  the  last  10  years,  the  licensee  has 
calculated  that  the  amount  of  argon-41 
discharged  from  the  facility  to  the 
environment  has  ranged  from  1  mCi  (37 
MBq)  to  300  mCi  (11,100  MBq)  per  year. 
The  maximum  dose  to  members  of  the 
public  has  been  less  than  1  mrem  (0.01 
mSv)  per  year.  The  staff  calculates  that 
even  given  continuous  operation  of  the 
reactor,  the  maximum  dose  to  members 
of  the  public  would  still  be  less  than  1 
mrem  (0.01  mSv)  per  year. 

Over  the  last  ten  years  the  licensee 
has  released  no  liquid  or  solid  waste 
from  the  AIBRF.  Any  future  releases 
would  be  performed  within  the 
requirements  of  the  regulations. 

Currently,  there  are  no  plans  to 
change  any  operating  or  radiological 
release  practices  or  characteristics  of  the 
reactor  during  the  license  renewal 
period.  The  NRC  concludes  that 
conditions  are  not  expected  to  change 
and  that  the  radiological  effects  of 
operation  during  the  renewal  period 
will  continue  to  be  minimal.  The 
radiological  exposures  for  facility 
operations  have  been  within  regulatorv 
limits  and  should  continue  to  remain  so. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  to 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
facility  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

In  addition,  the  environmental  impact 
associated  with  operation  of  research 
reactors  has  been  generically  evaluated 
by  the  staff  and  is  discussed  in  the 
attached  generic  evaluation.  This 
evaluation  concludes  that  no  significant 
environmental  impact  is  associated  with 
the  operation  of  research  reactors 
licensed  to  operate  at  power  levels  up 
to  and  including  2  megawatts  thermal. 
The  NRC  staff  has  determined  that  this 
generic  evaluation  is  applicable  to 
operation  of  the  AJBRF  and  that  there 


are  no  special  or  unique  features  that 
yvould  preclude  reliance  on  the  generic 
evaluation. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  If  the  NRC  denied  license 
renewal.  AfBRF  operations  would  stop 
and  decommissioning  would  be 
required  with  no  significant  benefit  to 
the  environment.  The  environmental 
impacts  of  the  proposed  action  and 
alternative  are  similar. 

Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  safety  analysis  and 
evaluation  for  the  operating  license 
renewal  in  1983. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  fune  19,  2001.  the  .staff  consulted 
with  the  Nebraska  State  official.  Ms. 
Julia  Schmitt  of  the  Nebraska 
Department  of  Health  and  Human 
Services  Regulation  and  Licensure, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comment. 

Finding  of  No  SigniQcant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  10,  1993.  as  supplemented 
on  March  1.  1995.  December  17.  1997. 
March  12,  April  5.  July  29,  November  24 
and  December  2.  1999,  January  4, 
September  25,  October  2  and  October 
24,  2000.  and  August  8  and  October  16, 
2001,  Documents  may  be  examined, 
and/or  copied  for  a  fee.  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  fioor).  Rockville.  Maryland.  The 
NRC  maintains  an  Agencvwide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  Documents  from  November 
24.  1999.  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  internet  at  http://v\-\\'\v. nrc.gov/ 
NBC/ADAMS/index.html  If  you  do  not 
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have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  301-415-4737 
or  by  email  to  pdi^nrc.gov. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  November,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Eugene  V.  Imbro, 

Acting  Chief.  Operational  Experience,  and 
Non-Power  Reactors  Branch.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 

Environmental  Considerations  Regarding  the 
L'censins  of  Research  Readors  and  Critical 
Facilities 

Introduction 

This  discussion  deals  with  research 
reactors  and  critical  facilities  which  are 
designed  to  operate  at  low  power  levels,  2 
MWt  and  lower,  and  are  used  primarily  for 
basic  research  in  neutron  physics,  neutron 
radiography,  isotope  production, 
experiments  associated  with  nuclear 
engineering,  training  and  as  a  part  of  a 
nuclear  physics  curriculum.  Operation  of 
such  facilities  wilt  generally  not  exceed  a  5- 
day  week,  8-hour  day,  or  about  2000  hours 
per  year.  Such  reactors  are  located  adjacent 
to  technical  service  support  facilities  with 
convenient  access  for  students  and  faculty. 

Sited  most  frequently  on  the  campuses  of 
large  universities,  the  reactors  are  usually 
housed  in  already  existing  structures, 
appropriately  modified,  or  placed  in  new 
buildings  that  are  designed  and  constructed 
to  blend  in  with  existing  facilities.  However, 
the  environmental  considerations  discussed 
herein  are  not  limited  to  those  facilities 
which  are  part  of  universities. 

Facility 

There  are  no  exterior  conduits,  pipelines, 
electrical  or  mechanical  structures  or 
transmission  lines  attached  to  or  adjacent  to 
the  facility  other  than  for  utility  services, 
which  are  similar  to  those  required  in  other 
similar  facilities,  specifically  laboratories. 
Heat  dissipation,  if  required,  is  generally 
accomplished  by  a  heat  exchanger  whose 
secondary  side  includes  a  cooling  tower 
located  on  the  roof  of  or  nearby  the  reactor 
building.  The  size  of  these  cooling  towers 
typically  are  on  the  order  of  10  ft  by  10  ft  by 
10  ft  (3  m  by  3  m  by  3  m)  and  are  comparable 
to  cooling  towers  associated  with  the  air- 
conditioning  systems  of  large  office 
buildings  Heat  dissipation  may  also  be 
accomplished  by  transfer  through  a  heat 
exchanger  to  water  flowing  directly  lo  a 
sewer  or  a  chilled  water  system.  Make-up  for 
the  cooling  system  is  readily  available  and 
usually  obtained  from  the  local  water  supply. 

Radioactive  gaseous  effluents  during 
normal  operations  are  usually  limited  to 
argon-41.  The  release  of  radioactive  liquid 
effluents  can  be  carefullv  monitored  and 
controlled.  Liquid  wastes  are  collected  in 
storage  tanks  to  allow  for  de<:av  and 
monitoring  prior  to  dilution  and  release  to 
the  sanitary  sewer  system  or  the 
environment.  This  liquid  waste  may  also  be 


solidified  and  disposed  of  as  solid  waste. 
Solid  radioactive  wastes  are  packaged  and 
shipped  offsite  for  storage  or  disposal  at 
NRC-approved  sites.  The  transportation  of 
such  waste  is  done  in  accordance  with 
existing  NRC-DOT  regulations  in  approved 
shipping  containers. 

Chemical  and  sanitary  waste  systems  are 
similar  to  those  existing  at  other  similar 
laboratories  and  buildings. 

Environmental  Effects  of  Site  Preparation 
and  Facility  Construction 

Construction  of  such  facilities  invariably 
occurs  in  areas  that  have  already  been 
disturbed  by  other  building  construction  and. 
in  some  cases,  solely  within  an  already 
existing  building.  Therefore,  construction 
would  not  be  expected  to  have  anv 
significant  effect  on  the  terrain,  vegetation, 
wildlife  or  nearby  waters  or  aquatic  life.  The 
societal,  economic  and  aesthetic  impacts  of 
construction  would  be  no  greater  than  those 
associated  with  the  construction  of  an  office 
building  or  similar  research  facility. 

Environmental  Effects  of  Facility  Operation 

Release  of  thermal  effluents  from  a  reactor 
of  less  than  2  MWt  will  not  have  a  significant 
effect  on  the  environment.  This  small  amount 
of  waste  heat  is  generally  rejected  to  the 
atmosphere  by  means  of  small  cooling 
towers.  Extensive  drift  and/or  fog  will  not 
occur  at  this  low  power  level.  The  small 
amount  of  waste  heat  released  to  sewers,  in 
the  case  of  heat  exchanger  secondary  flow- 
directly  to  the  sewer,  will  not  raise  average 
water  temperatures  in  the  environment. 

Release  of  routine  gaseous  effluents  can  be 
limited  to  argon-41,  which  is  generated  by 
neutron  activation  of  air.  In  most  cases,  this 
will  be  kept  as  low  as  practicable  by  using 
gases  other  than  air  for  supporting 
experiments.  Experiments  that  are  supported 
by  air  are  designed  to  minimize  producUon 
of  argon-41.  Yearly  doses  to  persons  in 
unrestricted  areas  will  be  at  or  below 
established  10  CFR  part  20  limits.  Routine 
releases  of  radioactive  liquid  effluents  can  be 
carefully  monitored  and  controlled  in  a 
manner  that  will  ensure  compliance  with  the 
regulations.  Solid  radioactive  wastes  will  be 
shipped  in  approved  containers  to  an 
authorized  disptosal  site  or  to  a  facility 
licensed  to  treat  and  consolidate  radioactive 
waste.  These  wastes  should  not  require  more 
than  a  few  shipping  containers  a  year. 

Based  on  experience  with  other  research 
reactors,  specifically  TRIGA  reactors 
operating  in  the  1  to  2  MWt  range,  the  annual 
release  of  gaseous  and  liquid  effluents  to 
unrestricted  areas  should  be  less  than  30 
curies  (1.110,000  MBq)  and  0.01  curies  (370 
MBq),  respectively. 

No  release  of  potentially  harmful  chemical 
substances  will  occur  during  normal 
operation.  Small  amounts  of  chemicals  and/ 
or  high-solid  content  water  may  be  released 
from  the  facility  through  the  sanitary  sewer 
during  periodic  blowdown  of  the  cooling 
tower  or  from  laboratory  experiments.  The 
quality  of  secondary  cooling  water  may  be 
maintained  using  biocides,  corrosion 
inhibitors  and  pH  control  chemicals.  The  use 
of  these  chemicals  for  this  purpose  is 
approved  by  the  Environmental  Protection 


.Agency  (EPA).  The  small  amounts  of 
laboratory  chemicals  that  may  be  used  in 
research  laboratories  are  disposed  of  in 
accordance  with  EPA  and  state  requirements. 

Other  potential  effects  of  the  facility,  such 
as  aesthetics,  noise,  societal  or  impact  on 
local  flora  and  fauna  are  expected  lo  be  too 
small  to  measure. 

Environmental  Effects  of  Accidents 

Accidents  ranging  from  the  failure  of 
experiments  up  to  the  largest  core  damage 
and  fission  product  release  considered 
possible  result  in  doses  that  are  less  than  10 
CFR  part  20  limits  and  are  considered 
negligible  with  respect  to  the  en\ironment 

Unavoidable  Effects  of  Facility  Construction 
and  Operation 

The  unavoidable  effects  of  construction 
and  operation  involve  the  materials  used  in 
construction  that  cannot  be  recovered  and 
the  fissionable  material  used  in  the  reactor. 
No  adverse  impact  on  the  environment  is 
expected  from  either  of  these  unavoidable 
effects. 

Alternatives  to  Construction  and  Operation 
of  the  Facility 

To  accomplish  the  objectives  associated 
with  research  reactors,  there  are  no  suitable 
alternatives.  Some  of  these  objectives  are 
training  of  students  in  the  operation  of 
reactors,  production  of  radioisotopes,  and  use 
of  neutron  and  gamma  ray  beams  to  conduct 
experiments. 

Long-Term  Effects  of  Facility  Construction 
and  Operation 

The  long-term  effects  of  research  facilities 
are  considered  to  be  beneficial  as  a  result  of 
the  contribution  to  scientific  knowledge  and 
training.  Because  of  the  relatively  small 
amount  of  capital  resources  involved  and  the 
small  impact  on  the  environment,  very  little 
irreversible  and  irretrievable  commitment  is 
associated  with  such  facilities. 

Costs  and  Benefits  of  Facility  Alternatives 

The  costs  are  on  the  order  of  several 
millions  of  dollars  with  very  little 
environmental  impact.  The  benefits  include, 
but  are  not  limited  to.  some  combination  of 
the  following:  conduct  of  activation  analvses. 
conduct  of  neutron  radiography,  training  of 
operating  personnel,  and  education  of 
students.  Some  of  these  activities  could  be 
conducted  using  particle  accelerators  or 
radioactive  sources  which  would  be  more 
costly  and  less  efficient.  There  is  no 
reasonable  alternative  to  a  nuclear  research 
reactor  for  conducting  this  spectrum  of 
activities. 

Conclusion 

The  staff  concludes  that  there  will  be  no 
significant  environmental  impact  associated 
with  the  licensing  of  research  reactors  or 
critical  facilities  designed  to  operate  at  power 
levels  of  2  MWt  or  lower  and  that  no 
environmental  impact  statements  are 
required  to  be  written  for  the  issuance  of 
construction  permits,  operating  licenses  or 
license  renewals  for  such  facilities. 

Revised  June  2001. 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Notice:  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Rt'tjulatory  ("nmmission, 

DATE:  Weeks  of  November  26,  December 

3.  10.  17.  24.  31.  2001 

PLACE  Comniissioner's  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Mdr>'land. 

STATUS:  Public  ami  rinsed. 

MATTERS  TO  BE  CONSIDERED: 

Wfek  of  November  26.  2001 

There  are  no  meetings  scheduled  for 
the  Week  of  November  26,  2001. 

Week  of  December  3,  2001 — Tentative 

Monday.  December  3.  2001 

2:00  p.m.  Briefing  on  Status  of  Steam 
Generator  Action  Plan  (Public  Meeting) 
(Contact:  Maitri  Banerjee,  301^15- 

2277) 

Wednesday.  December  5,  2001 

1:25  p.m.  Affirmation  Session  (Public 
Meeting)  (if  needed) 

1:30  p.m.  Meeting  with  Advisor\' 
(Committee  on  Reactor  Safeguards 
(ACRSj  (Public  Meeting)  (Contact:  [ohn 
Larkins,  301-415-7360) 

Week  of  December  10,  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  10.  2001. 

Week  of  December  1 7.  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  nf  December  17.  2001. 

Week  of  December  24.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  24,  2001. 

Week  of  December  31.  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  31.2001. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

•  •  *  #  ♦ 

ADDITIONAL  INFORMATION:  B>  d  vote  of  5- 

I)  on  \f)\eriih('i  n.  the  Commission 
determineri  pur-=.LJdnt  to  U.S.C.  552b(e) 
.ind  §y.  lU7(di  ol  the  Commission's  rules 
that  "Discussion  of  Intraguvernmental 
and  .Security  Issues  (Closed-Ex.  1  &  9)" 
be  held  on  November  15.  and  on  less 
than  one  week's  notice  to  the  public. 
•         •         *         *         ♦ 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://\vww. nrc.gov. 


ndti 


This  ndtice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  your  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkvi'@nrc.gov. 

Dated:  Movember  21,  2001. 

David  Louis  Gamberoni, 

Technical  Coordinator.  Office  ofttie 
Secretary. 

[FR  Doc.  Ot-29581  Filed  11-23-01;  12:51 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25274;  File  No   812-12638] 

Integrity  Life  Insurance  Company,  et  al. 

November  20.  2001 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  {the 
"Act")  granting  exemptions  from  the 
provisions  of  sections  2(a)(32)  and 
37(i)(2){A)  of  the  Act  and  Rule  22c-l 
thereunder. 


Applicants:  Integrity  Life  Insurance 
Company  ("Integrity"),  National 
Integrity  Life  Insurance  Company 
("National  Integrity."  together  with 
Integrity,  the  "Companies"),  Separate 
Account  1  of  Integrity  Life  Insurance 
Company,  Separate  Account  I  of 
National  Integrity  Life  Insurance 
Company  (together  with  Separate 
Account  I  of  Integrity  Life  Insurance 
Company,  the  "Account"),  and 
Touchstone  Securities,  Inc. 
("Touchstone") 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  of  exemption  pursuant  to 
Section  6(c)  of  the  Act  to  the  extent 
necessary  to  permit  the  recapture,  under 
specified  circumstances,  of  credits 
applied  to  contributions  made  under 
certain  flexible  premium  variable 
annuity  contracts  that  the  Companies 
will  issue  through  the  Accounts  (the 
"Contracts  "},  as  well  as  other  contracts 
that  the  Companies  may  issue  in  the 
future  through  their  existing  or  future 
separate  accounts  ("Other  Accounts") 
that  are  substantially  similar  to  the 
Contracts  in  all  material  respects 
("Future  Contracts").  Applicants  also 
request  that  the  order  being  sought 


extend  to  any  other  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  member  broker-dealer 
controlling  or  controlled  by.  or  under 
common  control  or  affiliated  with, 
Touchstone,  whether  existing  or  created 
in  the  future,  that  serves  as  distributor 
or  principal  underwriter  for  the 
Contracts  or  Future  Contracts 
("Affiliated  Broker-Dealers"). 

Filmg  Date:  The  application  was  filed 
on  September  20.  2001.  and  amended 
and  restated  on  November  14,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  December 
17.  2001.  and  should  be  accompanied 
by  proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549-0609. 
Applicants,  c/o  G.  Stephen  Wastek, 
Esq.,  Assistant  General  Counsel  & 
Assistant  Secretary.  Integrity  Life 
Insurance  Company,  515  West  Market 
Street.  Louisville.  Kentucky  40202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Toledo,  Senior  Counsel,  or  Loma 
I  MacLeod,  Branch  Chief.  Division  of 
Investment  Management.  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  thf  SEC's  Public 
Reference  Branch.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0102  ((202) 
942-8090). 

Applicants'  Representations 

1   Integrity  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Ohio.  It  is  authoiized  to  sell  life 
insurance  and  annuities  in  47  states  and 
the  District  of  Columbia.  Integritv  is  a 
subsidiar>'  of  Western  and  Southern  Life 
Insurance  Company  ("Western  and 
Southern  "),  a  mutual  life  insurance 
compan\  organized  under  the  laws  of 
Ohio. 

2.  National  Integrity  is  a  stock  lite 
iusuictiice  company  organized  under  the 
laws  of  New  York.  It  is  authorized  to 
sell  life  insurance  and  annuities  in  four 
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states  and  the  District  of  Columbia. 
National  Integrity  is  a  direct  subsidiary' 
of  Integrity  and  an  indirect  subsidiarv^  of 
Western  and  Southern. 

3.  Separate  Account  I  of  Integrity  Life 
Insurance  Company  was  established  in 
1986  as  a  separate  account  under  Ohio 
law  for  the  purpose  of  funding  variable 
annuity  contracts  issued  by  Integrity.  It 
is  a  segregated  asset  account  of  Integritv 
and  is  registered  with  the  Commission 
as  a  unit  investment  trust  under  the  Act. 

4.  Separate  Account  I  of  National 
Integrity  Life  Insurance  Company  was 
established  in  1986  as  a  separate 
account  under  New  York  law  for  the 
purpose  of  funding  variable  annuity 
contracts  issued  by  .National  Integrity.  It 
is  a  segregated  assets  account  of 
National  Integrity  and  is  registered  with 
the  Commission  as  a  unit  investment 
trust  under  the  Act. 

5.  The  .Accounts  will  fund  the 
variable  benefits  available  under  the 
Contracts.  Each  Company's  offering  of 
the  Contract  is  registered  under  the 
Securities  Act  of  1933.  That  portion  of 
the  assets  of  the  .Accounts  that  is  equal 
to  the  reserves  and  other  Contract 
liabilities  with  respect  to  the  Account  is 
not  charageble  with  liabilities  arising 
out  of  any  other  business  of  the 
Companies.  Any  income,  gains  or 
losses,  realized  or  unrealized,  from 
assets  allocated  to  the  Account  are,  in 
accordance  with  the  Contracts,  credited 
to  or  charged  against  the  Accounts, 
without  regard  to  other  income,  gains  or 
losses  of  the  Companies. 

6.  Touchstone  is  the  principal 
underwriter  of  the  Contracts. 
Touchstone  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  NASD  The  Contracts 
are  sold  by  registered  representatives  of 
broker-dealer  that  have  entered  into 
distribution  agreements  with 
Touchstone.  Touchstone  is  a  whollv 
owned  subsidiary'  of  Western  and 
Southern 

7.  This  application  requests  relief  for 
two  variable  annuity  Contracts  both 
contained  in  a  single  registration 
statement  previously  filed  on  Form  N- 
4  pursuant  to  the  Securities  Act  of  1933. 
The  Contracts  are  the  IQ  Smart  Annuity 
( "IQ")  and  the  Grandmaster  Annuity 

(  "Grandmaster  "]. 

8.  The  minimum  initial  contribution 
for  both  Contracts  is  Si. 000  (S3. 000  in 
Pennsylvania  and  South  Carolina)  .\n 
owner  may  make  additional 
contributions  of  at  least  $100  at  any 
time  (except  for  the  IQ  .New  York 
Contract  which  is  a  single  preiniuiu 
Contract).  The  Companies  may  limit 
total  contributions  to  $1,000,000  if  the 


owTier  is  under  age  76  and  to  $250,000 
if  the  owner  is  over  age  76. 

9.  The  Added  value  Option  is  an 
optional  credit  to  the  Contracts  of 
between  1%  and  5%  of  the  total  first 
year  contributions  (the  ""Credit").  If  an 
owner  selects  the  Added  Value  Option 
at  the  time  of  application,  the 
Companies  will  credit  an  extra  amount 
of  the  Contract  each  time  the  owner 
makes  a  contribution  within  the  first 
twelve  months  after  the  Contract  is 
issued.  The  owner  may  select  a  Credit 
from  1%  to  5%.  The  Companies  will 
allocate  Credits  pro  rata  among  the 
investment  options  in  the  same  ratio  as 
the  contribution.  The  Companies  will 
fund  Credits  from  their  general  account 
assets. 

10.  The  aimual  charge  for  the  Added 
Value  Option  is  .15%  for  each 
percentage  of  Credit  an  owner  selects. 
The  charge  is  assessed  against  the 
Accounts  and  the  fixed  accounts.  For 
example,  if  the  owner  selects  the  3% 
Credit,  the  annual  charge  is  .45%.  The 
charge  is  subject  to  a  minimum  and 
maximum  dollar  amount  The  minimum 
amount  is  .145%  multiplied  by  first  year 
total  contributions.  The  maximum 
amount  is  .182%  multiplied  by  first  year 
total  contributions.  The  prospectuses  for 
the  Contracts  contain  a  chart  of 
percentages  the  Companies  will  use  in 
calculating  the  range  of  dollar  amounts. 
The  Companies  assess  the  charge 
quarterly  on  the  assets  in  the  investment 
options  to  which  the  owner"s 
contributions  are  allocated.  The 
Companies  will  discontinue  deducting 
the  charge  seven  years  from  the  date  the 
Contract  is  issued. 

1 1 .  The  Credit  is  not  part  of  the 
amount  an  owner  will  receive  if  he  or 
she  exercises  the  free  look  provision.  In 
addition,  all  or  part  of  the  Credit  will  be 
recaptured  if  the  owner  makes  a 
withdrawal  during  the  first  seven 
Contract  years  Regardless  of  whether  or 
not  the  Credit  is  vested,  all  gains  or 
losses  attributable  to  such  Credit  are 
part  of  the  owner's  Contract  value  and 
are  immediately  vested 

12  The  free  look  period  is  the  10-day 
period  (or  longer  if  required  by  state 
law)  during  which  an  owner  may  return 
a  Contract  after  it  has  been  delivered 
and  receive  a  full  refund  of  the  Contract 
value,  less  anv  Credits  applied   l.'nless 
the  law  requires  that  the  full  amount  of 
the  contribution  be  refunded,  less  an\' 
withdrawals,  the  owner  bears  the 
investment  risk  from  the  time  of 
purchase  until  he  or  she  returns  the 
Contract  and  the  refund  amount  may  be 
more  or  less  than  the  contribution  the 
owuei  uidue.  Tut-  Credit  is  not  part  of 
the  amount  an  owner  will  be  paid  if  the 
free  look  provision  is  exercised 


13.  An  owner  may  make  withdrawals 
from  the  Contract  at  anv  time  before 
annuitization.  The  minimum 
withdrawal  amount  is  S300.  Assuming 
the  owner  has  selected  the  Added  Value 
Option,  any  withdrawal  during  the  first 
seven  Contract  years  will  be  subject  to 
the  recapture  of  all  or  part  of  any  Credit 
applied  to  the  Contract,  and  if 
applicable,  contingent  withdrawal 
charges.  The  IQ  Contract  contains  no 
contingent  withdrawal  charges.  The 
Grandmaster  Contract  does  not  contain 
contingent  withdrawal  charges.  The 
amount  that  will  be  recaptured  depends 
on  the  Contract  year  in  which  the 
withdrawal  is  made.  The  chart  below 
shows  what  portion  of  the  Added  Value 
Option  as  credited  will  be  recaptured  in 
connection  with  a  partial  or  a  complete 
withdrawal. 

Amount  of  Credit  Recaptured 


Contract  year 


Integnty  and 
national 
integnty 

(In  percent) 


1    „....: 

2  

100 
100 

3 

4 

5 

85 
70 
55 

6 

40 

7  

25 

8+  

0 

The  contingent  withdrawal  charge  is 
a  percentage  of  contribution  withdrawal 
by  the  owner.  The  contingent 
withdrawal  charge  for  the  Grandmaster 
Contract  for  each  Company  is  as 
follows: 


Number  of  years 
from  date  of 
contnbulion 


Integnty 

ctiarge 

(In  percent) 


National 

integrity 

charge  (%) 


1 

8 

7 

2  

7 

6 

3  

6 

5 

4 

5 

4 

5*  

0 

0 

For  purposes  of  calculating  the 
contingent  withdrawal  charge,  the 
Companies  treat  withdrawals  as  coming 
from  the  oldest  contribution  first  [i.e.. 
first-in,  first-out).  In  the  case  of  partial 
withdrawals  the  Companies  deduct  the 
contingent  withdrawal  charge,  if  any, 
from  the  value  remaining  in  the 
Contract   not  from  the  withdrawal 
amount  requested  by  the  owner 

14   For  the  IQ  product,  owners  of  the 
Contracts  ma\  allocate  their 
contributions  among  sixty-four 
investment  options — fifty-seven  variable 
investment  options  and  seven  fixed 
investment  options.  Each  subaccount  of 
the  Accounts  is  a  variable  investment 
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option  that  will  invest  in  shares  of  a 
corresponding  portfolio  of  Fidelity's 
X'ariable  Insurance  Product  Funds, 
lanu.s  Aspen  Series.  The  Legends  Fund, 
MFS  Variable  Insurance  Trust.  Putnam 
Variable  Trust  Funds.  Touchstone 
Variable  Series  Trust  or  Van  Kampen 
Life  Portfolios.  For  the  Grandmaster 
product,  owners  of  the  Contracts  may 
allocate  their  contributions  among  forty- 
•ieven  investment  options — forty 
v.iriable  investment  options  and  seven 
fixed  investment  options.  Each 
subaccount  of  the  Accounts  is  a  variable 
investment  option  that  will  invest  in 
shares  of  a  corresponding  portfolio  of 
Fidelity's  Variable  Insurance  Product 
Funds.  lanus  Aspen  Series,  MFS 
Variable  Insurance  Trust  or  Putnam 
Variable  Trust  Funds. 

15.  The  Companies,  at  a  later  date, 
may  decide  to  create  additional 
subaccounts  to  invest  in  any  additional 
funding  media  as  may  now  or  in  the 
future  be  available.  The  Companies, 
from  time  to  time,  also  may  combine  or 
pliminate  subaccounts  or  transfer  assets 
to  and  from  subaccounts, 

16.  The  Contract  provides  for  a  death 
benefit,  various  death  benefit  options, 
annuity  benefits  and  annuity  payout 
options,  as  well  as  transfer  privileges, 
dollar  cost  averaging,  and  other  features. 
The  IQ  Contract  has  the  following 
charges:  (i)  An  annual  administrative 
charge  of  S.30  for  contracts  with  account 
values  of  550,000  or  less;  (ii)  a  mortality 
and  expense  risk  charge  of  1.30%;  (iii) 
an  administrative  expense  charge  of 

15%;  (iv)  a  transfer  fee  of  520  after 
twelve  transfers  made  during  a  Contract 
year;  (v]  any  applicable  charge  for  the 
.\dded  Value  Option;  (vi)  any  applicable 
death  benefit  option  fee;  and  (vii)  any 
applicable  state  premium  tax.  The 
Grandmaster  Contract  has  the  following 
charges:  (i)  a  deferred  sales  charge  as  a 
percentage  of  contribution  withdrawn  as 
described  above;  (ii)  an  annual 
administrative  charge  of  S30  for 
contracts  with  account  values  of 
S50.000  or  less,  (iii)  a  mortality  and 
expense  risk  charge  of  1.20%;  (iv)  an 
administrative  expense  charge  of  .15%; 
(v)  a  transfer  fee  of  S20  after  twelve 
transfer  made  during  a  Contract  year; 
(vi)  any  applicable  charge  for  the  Added 
Value  Option,  (vii)  any  applicable  death 
benefit  option  fee;  and  (viii)  any 
applicable  state  premium  tax.  In 
addition,  assets  invested  in  the 
subaccounts  of  "ither  product  are 
charged  with  the  annual  operating 
expenses  of  the  underlying  portfolios. 

17  Applicants  seek  exemption 
pursuant  to  section  6(c)  from  sections 
2|a)(.^2)  and  27(i)(2)(A)  of  the  Act  and 
Rule  22c-l  thereunder  to  the  extent 
deemed  necessary  to  permit  the 


Companies  to  recapture  part  or  all  of  a 
Credit  in  the  following  instances:  (i) 
when  an  owner  exercises  the  Contracts 
free  look  provision;  and  (ii)  when  an 
owner  makes  a  withdrawal  in  excess  of 
the  annual  10%  free  withdrawal  amount 
within  the  first  seven  Contract  years. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  Act.  Applicants 
request  that  the  Commission  pursuant  to 
section  6(c)  of  the  Act  grant  the 
exemptions  requested  below  with 
respect  to  the  Contracts  and  any  Future 
Contracts  issued  by  the  Companies, 
funded  by  the  Accounts  or  Other 
Accounts,  and  underwritten  or 
distributed  by  Touchstone  or  Affiliated 
Broker-Dealers.  Applicants  undertake 
that  Future  Contracts  will  be 
substantially  similar  to  the  Contracts  in 
all  material  respects.  Applicants  believe 
that  the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  Act. 

2.  Applicants  represent  that  is  not 
administratively  feasible  to  track  a 
Credit  in  the  Accounts  after  the  Credit 
is  applied.  Accordingly,  the  asset-based 
charges  applicable  to  the  Accounts  will 
be  assessed  against  the  entire  amount 
held  in  the  Accounts,  including  the 
Credit,  diiring  the  free  look  period  and 
the  recapture  period.  As  a  result,  during 
such  periods,  the  aggregate  asset-based 
charges  assessed  against  an  owner's 
account  value  will  be  higher  than  those 
that  would  be  charged  if  the  owner's 
account  value  did  not  include  the 
Credit.  The  account  value  includes  all 
assets  in  the  Accounts  and  the  fixed 
accounts,  including  any  Credit, 

3.  Subsection  (i)  of  section  27  of  the 
Act  provides  that  section  27  does  not 
apply  to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  by  the  registered  separate 
account  unless  such  contract  is  a 


redeemable  security.  Section  2{a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  pre.sentation  to  the  issuer,  is 
entitled  to  receive  approximatelv  his  or 
her  proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

4.  Applicants  submit  that  the 
recapture  of  a  Credit  in  the 
circumstances  set  forth  in  the 
application  would  not  deprive  an  owner 
of  his  her  proportionate  share  of  the 
issuer's  current  net  assets.  An  owner's 
interest  in  a  Credit  allocated  to  his  or 
her  Contract  value  upon  receipt  of  a 
contribution  make  during  the  first 
twelve  months  after  issuance  is  not  fully 
vested  until  the  eighth  Contract  vear. 
Unless  and  until  the  full  amount  of  a 
Credit  is  vested,  the  Companies  retain  at 
least  partial  right  and  interest  in  the 
Credit,  although  not  in  the  earnings 
attributable  to  that  amount.  Thus, 
Applicants  argue  that  when  the 
Companies  recapture  a  Credit,  in  part  or 
in  full,  they  are  merely  retrieving  their 
own  assets  and  the  owner  has  not  been 
deprived  of  a  proportionate  share  of  the 
applicable  Accounts'  assets  because  his 
or  her  interest  in  the  Credit  has  not 
vested. 

5.  In  addition.  Applicants  state  that 
permitting  an  owner  to  retain  a  Credit 
under  a  Contract  upon  the  exercise  of 
the  free  look  provision  would  not  only 
be  unfair,  but  would  also  encourage 
individuals  to  purchase  a  Contract,  with 
no  intention  of  keeping  it,  and  return  it 
for  a  quick  profit.  Furthermore, 
Applicants  state  that  the  recapture  of 
Credits  applied  to  contributions  made 
within  the  first  twelve  months  after 
issuance  is  designed  to  provide  the 
Companies  with  a  measure  of  protection 
against  anti-selection.  The  risk  here  is 
that,  rather  than  spreading  contributions 
over  a  number  of  years,  an  owner  might 
make  very  large  contributions  during 
the  first  Contract  year,  thereby  leaving 
the  Companies  little  time  to  recover  the 
cost  of  the  Credits.  As  noted  earlier,  the 
amounts  recaptured  equal  the  Credits 
provided  by  the  Companies  from  their 
general  account  assets  and  any  gain 
would  remain  a  part  of  the  owner's 
Contract  value. 

6.  Applicants  represent  that  the  Credit 
will  be  attractive  to  and  in  the  interest 
of  investors  because  it  will  permit 
owners  to  put  between  101%  and  105% 
of  each  of  their  contributions  to  work  for 
them  in  the  selected  investment  options. 
In  addition,  the  owner  will  retain  any 
earnings  attributable  to  the  Credit,  as 
well  as  the  principle  amount  of  the 
Credit  once  vested. 
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7.  Applicants  further  submit  that  the 
recapture  of  any  Credit  only  applies  in 
relation  to  the  risk  of  anti-selection 
against  the  Companies.  Anti-selection 
can  generally  be  described  as  a  risk  that 
owners  obtain  an  undue  advantage 
based  on  elements  of  fairness  to  the 
Companies  and  the  actuarial  and  other 
factors  taken  into  account  in  designing 
the  Contracts  and  Future  Contracts.  The 
Companies  provide  the  Credit  from  their 
general  account  assets  on  a  guaranteed 
basis.  Thus,  they  undertake  a  financial 
obligation  that  contemplates  the 
retention  of  the  Contracts  and  Future 
Contracts  by  their  owners  over  an 
extended  period,  consistent  with  the 
long-term  nature  of  retirement  planning. 
The  Companies  generally  expect  to 
recover  their  costs,  including  Credits, 
over  an  anticipated  duration  while  a 
Contract  or  Future  Contract  is  in  force. 
The  right  to  recapture  Credits  applied  to 
contributions  made  within  the  first 
twelve  months  after  issuance  protects 
the  Companies  against  the  risk  that  an 
owner  will  purchase  a  Contract  or 
Future  Contract  or  make  larger  or 
additional  contributions  with  the 
knowledge  that  the  contingency  that 
triggers  payment  of  a  benefit  is  likely  or 
about  to  occur.  With  respect  to  refunds 
paid  upon  the  return  of  a  Contract  or 
Future  Contract  during  the  free  look 
period,  the  amount  payable  by  the 
Companies  must  be  reduced  by  the 
amount  of  the  Credit.  Otherwise, 
investors  could  purchase  a  Contract  or 
Future  Contract  for  the  sole  purpose  of 
exercising  the  free  look  provision  and 
making  a  quick  profit 

8.  Applicants  submit  that  the 
provisions  for  recapture  of  Credits 
under  the  Contracts  and  Future 
Contracts  do  not  violate  sections 
2(a)(32)  and  27(i)(2)(A)  of  the  Act. 
Sections  26(e)  and  27(i)  were  added  to 
the  Act  to  implement  the  purposes  of 
the  National  Securities  Markets 
Improvement  Act  of  1996  and 
Congressional  intent.  The  application  of 
a  Credit  to  contributions  made  under 
the  Contracts  should  not  raise  any 
questions  as  to  the  Companies' 
compliance  with  the  provisions  of 
section  27(i).  However,  to  avoid  any 
uncertainly  as  to  full  compliance  with 
the  Act,  Applicants  request  an 
exemption  from  sections  2(a)(32)  and 
27(i)(2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
summarized  herein  without  the  loss  of 
relief  from  section  27  provided  by 
section  27(i). 

9.  Rule  22c-l  under  the  Act  prohibits 
a  registered  investment  company 
issuing  any  redeemable  security,  a 
person  designated  in  such  issuer's 


prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in,  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
next  computed  after  receipt  of  a  tender 
of  such  security  for  redemption  or  of  an 
order  to  purchase  or  sell  such  securitv. 

10  The  Companies'  recapture  of  a 
Credit  might  arguably  be  viewed  as 
resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current 
accumulation  unit  value  of  the 
Accounts.  Applicants  contend, 
however,  that  the  recapture  of  the  Credit 
does  not  violate  Rule  22c-l.  To  effect  a 
recapture  of  a  Credit,  the  Companies 
will  redeem  interests  in  a  Contract  at  a 
price  determined  on  the  basis  of  the 
current  accumulation  unit  value(s)  of 
the  subaccount(s)  to  which  the  owners 
Contract  value  is  allocated  The  amount 
recaptured  will  equal  the  amount  of  the 
Credit  paid  out  of  the  Companies' 
general  account  assets.  Although  the 
owner  will  be  entitled  to  retain  any 
investment  gain  attributable  to  the 
Credit,  the  amount  of  that  gain  will  be 
determined  on  the  basis  of  the  current 
accumulation  unit  values  of  the 
applicable  subaccounts  Thus,  no 
.  dilution  will  occur  upon  the  recapture 
of  the  Credit.  Applicants  also  submit 
that  the  second  harm  that  Rule  22c-l 
was  designed  to  address,  namely 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Credit.  Because  neither 
of  the  harms  that  Rule  22c-l  was  meant 
to  address  is  found  in  the  recapture  of 
the  Credit.  Rule  22c-l  should  not  applv 
to  any  Credit.  However,  to  avoid  any 
uncertainly  as  to  full  compliance  with 
the  Act.  Applicants  request  an 
exemption  from  the  provisions  of  Rule 
22c-l  to  the  extent  deemed  necessar\  to 
permit  them  to  recapture  the  Credit 
under  the  Contracts  and  Future 
Contracts. 

Conclusion 

Applicants  submit  that  their  request 
for  an  order  that  applies  to  the  Accounts 
and  any  other  Accounts  established  by 
the  Companies,  in  connection  with  the 
issuance  of  the  Contracts  and  Future 
Contracts,  is  appropriate  and  in  the 
public  interest.  Applicants  state  that 
such  an  order  would  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  need  to  file 
redundant  exemptive  applications, 
thereby  reducing  administrative 
expenses  and  maximizing  the  efficient 
use  of  Applicants'  resources.  Applicants 


undertake  that  Future  Contracts  funded 
by  the  Accounts  or  by  Other  Accounts 
will  be  substantially  similar  to  the 
Contracts  in  all  material  respects. 
Applicants  state  that  investors  would 
not  receive  any  benefit  or  additional 
protection  by  requiring  Applicants  to 
repeatedly  seek  exemptive  relief  that 
would  present  no  issue  under  the  Act 
that  has  not  already  been  addressed  in 
the  application.  Applicants  submit  that 
having  Applicants  file  additional 
applications  would  impair  .Applicants' 
ability  to  take  advantage  of  business     ' 
opportunities  as  they  arise.  Further. 
.Applicants  state  that  if  Applicants  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  the  application  described 
herein,  investors  would  not  receive  anv 
benefit  or  additional  protection  thereby. 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  requests  meet  the  standards 
set  out  in  section  6(c)  of  the  Act  and  that 
the  Commission  should,  therefore,  grant 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland. 
Deputy  Secretary . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45081 ;  File  No  S7-24-89] 

Joint  Industry  Plan;  Order  Granting 
Approval  of  Amendment  No.  1 2  to  the 
Joint  Self-Regulatory  Organization 
Plan  Governing  the  Collection. 
Consolidation,  and  Dissemination  of 
Quotation  and  Transaction  Information 
for  Exchange-Listed  Nasdaq/National 
Market  System  Securities  and  for 
Nasdaq/National  Market  System 
Securities  Traded  on  Exchanges  on  an 
Unlisted  Trading  Privileges  Basis; 
Submitted  by  the  National  Association 
of  Securities  Dealers,  Inc..  the  Pacific 
Exchange,  Inc.  and  the  Boston, 
Chicago,  Philadelphia,  and  Cincinnati 
Stock  Exchanges 

November  19,  2001 

I.  Introduction 

On  August  29,  2001,  the  Cincinnati 
Stock  Exchange  Inc  ( 'CSE  ")  on  behalf 
of  itself  and  the  National  .Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the 
Boston  Stock  Exchange.  Inc  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc 
('  Chx").  the  Pacific  Elxchange,  Inc 
i 'PCX  ■).  and  the  Philadelphia  Stock 
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Exchange,  Inc.  ("PHLX")  (collectively. 
"Participants").'  as  members  of  the 
operating  committee  ("Operating 
Committee ')-'  of  the  Plan  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
.•\mendment  No.  12  to  the  Plan, 
pursuant  to  Rule  1 1  Aa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"). '  On  September  18,  2001.  the 
Participants  submitted  an  amendment  to 
Amendment  No.  12  •*  Notice  of  the 
proposed  12th  Amendment,  as 
amended,  was  published  for  comment 
in  the  Federal  Register.^  The 
Commission  received  four  comment 
letters  on  the  proposed  Plan 
Amendment  ^  and  a  response  to  the 
comments  from  the  Operating 
Committee.'  as  well  as  a  response  to  the 
issues  raised  bv  Knight  from  the  CSE 
and  PCX/ Archipelago."  This  order 
approves  the  12th  Amendment  to  the 
Plan  for  nine  months  through  August 
19.  2002. 

Extension  of  Unlisted  Trading 
Privileges  (■■I'TP'lln  addtion,  the  PCX 
requested  that  the  Commission  extend 
UTP  to  all  Nasdaq  National  Market 
securities  ("Nasdaq/NM  securities")'' 
and  to  Nasdaq  SmallCap  securities 
("SmallCap  securities").'"  The 


'  The  CSE  was  elected  chair  of  the  Operating 
Committee  for  the  loint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation,  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange-Listed 
Nasdaq/National  Market  .System  Securities  and  for 
Nasdaq/National  Market  System  Securities  Traded 
on  Exchanges  on  an  L  nlisted  Trading  Privileges 
Basis  ("Plan")  by  the  Participants 

■'The  Operating  Committee  is  made  up  of  all  the 
Participants 

n7CFR240.11Aa3-2. 

*  See  letter  from  leffrey  T.  Brown.  Ckimmittee 
Chairman.  CSE.  to  lonathan  G.  Katz,  Secretary.  SEC. 
dated  August  29.  2001 

'•Securities  Exchange  Act  Release  No.  44S22 
(September  20.  2001).  66  FR  50226  (October  2. 
2001). 

*  See  letters  to  lonathan  C.  Katz.  Secretary.  SEC, 
from  Ion  Kroeper.  Vice  President.  Regulatory 
Policy/Strategy.  Inslinet.  dated  (>:tober  2.'i.  2001 
("Inslinet");  fJameron  Smith.  General  Counsel. 
Island,  dated  October  2fi.  2001  ("Island");  Michael 
T.  Dorsey.  Senior  Vice  President.  General  Counsel, 
and  Secretary.  Knight  Trading  Group,  dated 
November  1,  2(X)1  ("Knight");  and  Michael  |.  Ryan. 
|r..  Executive  Vice  President  and  General  Counsel. 
American  Stock  Exchange  ("Amex"),  dated 
Novemlwr  14.  2001. 

"  See  letter  from  leffrey  T.  Brown.  Chairman. 
(Operating  Committee,  to  lonathan  G.  Katz. 
Secretary.  SEC.  dated  November  14,  2001. 

"  See  letter  from  leffrey  T.  Brown,  CSE  and  )ames 
P  .Selway.  PtJX/.^rca  to  Jonathan  G.  Katz.  Secretary. 
SEC.  dated  November  14,  2001  ("CSE/ Area  letter"). 

".See  letter  from  Thomas  E.  Connaghan,  .Senior 
Vice  President.  Equities.  PCX.  to  Messrs.  Robert 
L.D.  Colby.  Deputy  Director,  Division  of  Market 
Regulation.  SEC  and  Rol)eri  E.  Aber.  Senior  Vice 
President  and  r-€'P.»r»l  Counsel,  The  Nasdaq  Stock 
Market,  Inc..  dated  October  16.  2000. 

'"See  letter  from  Mr.  Connaghan  to  Messrs.  Colby 
and  Aber.  dated  November  20,  2000. 


Commission  solicited  comment  on  the 
request  to  extend  UTP  to  Nasdaq/NM 
securities  ' '  and  received  four  comment 
letters.'-  In  connection  with  the 
publication  of  the  12th  Amendment,  the 
Commission  solicited  comment  on 
extending  UTP  to  SmallCap  securities. 

11.  Background 

The  Plan  governs  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  and  exchange 
pursuant  to  UTP.' *  The  Plan  provides 
for  the  collection  from  Participants,  and 
the  consolidation  and  dissemination  to 
vendors,  subscribers  and  others,  of 
quotation  and  transaction  information 
in  "eligible  securities."  '■•  The  Plan  also 
contains  various  provisions  concerning 
its  operation  and  sets  out  the 
responsibilities  of  the  Participants  with 
respect  to  each  other  and  the  Plan 
Processor. 

The  Commission  approved  the  Plan 
on  a  pilot  basis  on  June  26.  1990. '''  The 
parties  did  not  begin  trading  until  July 

12,  1993.  accordingly,  the  pilot  period 
commenced  on  July  12,  1993.  The  Plan 
has  since  been  in  operation  on  a  pilot 
basis. '•' 


' '  See  Securities  Exchange  Act  Release  No.  43545 
(November  9.  2000).  65  FR  69581  (November  17. 
2000). 

•2  See  letters  from  Roger  Phillips  to  Mr.  Colby, 
undated  f 'Phillips");  Steven  E.  Kamensky,  Security 
Traders,  fcic.  to  Secretary.  SEC.  dated  December  4. 
2000  ("K«mensky"):  Richard  G.  Ketchum. 
President,  The  Nasdaq  Stock  Market.  Inc.,  to 
lonathan  G.  Katz.  Secretary.  SEC.  dated  December 
5.  2000  ("Nasdaq");  and  Michael  T.  Dorsey,  Senior 
Vice  President  and  C^neral  Counsel,  and  Knight 
Trading  Group  to  lonathan  G.  Katz,  Secretary.  SEC, 
dated  December  13,  2000  ("Knight  letter"). 

"^  Section  12  of  the  Act  generally  requires  an 
exchange'to  trade  only  those  securities  that  the 
exchange,  lists,  except  that  Section  12(f)  of  the  Act 
permits  UTP  under  ceriain  circumstances.  For 
exampie.  Section  12(f)  of  the  Act.  among  other 
things,  permits  exchanges  to  trade  certain  securities 
that  are  tiaded  over-the-counter  ("OTC/UTP").  but 
only  pursuant  to  a  Commission  order  or  rule.  15 
U.S.C,  78/(f).  For  a  more  complete  discussion  of  the 
Section  12(f)  requirement,  see  November  1995 
Extension  Order,  infrc  note  16. 

'■*  Currently,  the  Plan  defines  "eligible  securities" 
as  any  Ns(sdaq/NM  security  as  to  which  LITP  have 
been  granted  to  a  national  securities  exchange 
pursuant  to  Section  12(0  of  the  Act  or  that  is  listed 
on  a  national  securities  exchange.  The  Participants 
propose  tp  amend  the  definition  of  "eligible 
security'iin  this  amendment  to  include  SmallCap 
securitiel 

'5  See  Securities  Exchange  Act  Release  No.  28146. 
55  FR  27^17  (lulv  6.  1990)  ("1990  Plan  Approval 
Order"). 

">  See  Securities  Exchange  Act  Release  Nos  34371 
duly  13.  1994).  59  FR  37103  (|ulv  20.  1994);  35221 
(lanuary  11.  1995).  60  FR  .3886  ([anuarv  19.  1995); 
36102  (August  14.  1995),  60  FR  43626  (August  22. 
1995);  36J26  (September  13.  1995).  60  FR  49029 
(ScptemhlBr21.  1995);  36368  (October  13.  1995).  60 
FR  54091  (October  19.  1995);  36481  (November  13, 
1995).  60iFR  58119  (November  24.  1995) 
("November  1995  Extension  Order");  36589 


m.  Description  of  the  Amendment 

The  complete  text  of  the  Plan,  as 
amended,  was  published  in  the  Federal 
Register. ' "  The  following  is  a  summar\' 
of  the  significant  changes  made  by  the 
12th  Amendment. 

First,  the  name  of  the  Plan  has  been 
changed.  Second,  the  BSE  and  the  Amex 
were  added  as  Participants  '"  and 
references  in  the  Plan  to  the  status  of  a 
Limited  Participant '"  have  been 
eliminated.  Third,  the  definition  of 
"eligible  security"  has  been  amended  to 
include  Small  Cap  securities.-"  Fourth, 
the  Participants  established  the  voting 
and  quorum  requirements  for 
Committee  meetings  and  the  manner  in 
which  formal  actions  may  be  taken  on 
behalf  of  the  committee.  Fifth,  a  process 
for  selecting  a  new  Securities 
information  Processor  ("SIP"  or 
"Processor")  for  the  Plan  was 
established. 2' 

Sixth,  the  section  of  the  Plan  that 
discusses  the  functions  of  the  Processor 
(Section  VI)  was  amended  to  clarif\'  the 
priority  rules.  Specifically,  if  an 


(December  1 3,  1995).  60  FR  65696  (December  20, 
1995);  36650  (December  28,  1995).  61  FR  358 
(lanuar,-  4.  1996);  36934  (March  6.  1996),  61  FR 
10408  (March  13.  1996);  36985  (March  18.  1996), 
61  FR  12122  (March  25,  1996);  37689  (September 
16.  1996i.  61  FR  50058  (.September  24,  1996);  37772 
(October  1,  1996).  61  FR  52980  (October  9,  1996); 
38457  (March  31.  1997).  62  FR  16880  (April  8, 
1997);  38794  Ouiie  30.  1997)  62  FR  3658b  (lulv  8. 
1997);  39505  (Decpniber  31.  1997)63  VH  1515' 
(lanuan.  9.  1998).  40151  (|uiv  1.  1998)63  FR  36979 
Only  8,  1998),  40896  (December  31.  1998).  64  FR 
1834  (lanuary  12,  1999),  41392  (Mav  12.  1999).  64 
FR  27839  (May  21,  19991  ("May  1999  Approval 
Order");  42268  (December  23,  1999),  65  FR  1202 
(lanuarv  6,  2000],  43005  (|une  30.  2000),  65  FR 
42411  duly  10,  2000).  44099  (March  23,  2001),  66 
FR  17457  (March  30.  2001);  and  44348  (Mav  24. 
2001),  66  FR  29610  (Mav  31,  2001);  44552  (')ulv  13. 
2001).  66  FR  37712  (July  19,  2001);  44694  (August 
14.  2001),  66  FR  43598  (August  20.  2001):  44804 
(.September  17.  2001).  66  FR  48299  (September  19, 
2001);  44937  (October  15.  2001).  66  FR  53271 
(October  19.  2001). 

"  Spf  note  5  supra 

'*This  change  was  effective  on  filing.  See  note  5 
supra 

■''Section  III  had  defined  a  Limited  Participant  to 
mean  a  registered  national  securities  exchange 
whose  participation  in  the  Plan  was  restricted  to 
reporting  to  the  processor  quotation  information 
and  transaction  reports  in  Na.sdaq/N.M  securities 
listed  on  that  e.\change  The  onlv  Limited 
Participant  was  the  BSE. 

-°See  NASD  Rule  4200  for  the  definition  of 
SmallCap  security. 

•'  The  Committee  included  this  section  of  the 
Plan  pursuant  tn  the  discussion  in  the  order 
approving  the  proposed  rule  change  by  the  NASD 
relating  to  the.  establishment  of  the  Nasdaq  Order 
Display  Facility  and  Oder  Collector  Facility  and 
modifications  of  thi-  Nasdaq  Trading  Platform 
(   SupiirMontage  Order").  See  Securities  Exchange 
Art  Release  No,  43863  (lanuary  19.  2001).  66  FR 
8020  (lanuan,  26.  2001 ).  In  the  SuperMontage 
Order,  the  Commission  directed  the  Participants  to 
negotiate  a  revised  Plan  to.  among  other  things, 
provide  for  either  a  fully  viable  alternative    . 
exclusive  SIP  for  all  Nasdaq  securities,  or  a  fully 
viable  alternative  non-exclusive  SIP. 
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exchange  participant  or  Nasdaq  market 
participant  changes  its  bid  and/or  offer, 
it  will  be  treated  as  a  new  quote  for 
purposes  of  time  priority.  However,  a 
change  to  only  bid  size  and/or  ask  size 
will  not  change  the  time  priority  of  the 
quote.  Section  VI  also  addresses  how 
Participant  quotes  will  be  carried  over 
from  one  trading  day  to  the  next, 
including  the  use  of  previous  day's 
quotes  in  the  calculation  of  the 
consolidated  best  bid  and  best  offer 
("BBO"). 

Seventh,  Section  VI.C.l.  specifies 
procedures  for  the  Processor  to  follow- 
when  the  BBO  results  in  a  locked  or 
crossed  market  and  states  that  the 
Processor  shall  normally  cease 
calculation  of  the  BBO  at  630  p.m. 
Eastern  Time  ("ET").  It  also  contains  a 
"phase-in"  schedule  for  the  addition  of 
Nasdaq  securities  that  will  be  eligible 
for  trading  pursuant  to  UTP  by  the 
Participants  if  the  Commission  extends 
UTP  to  all  Nasdaq/NM  securities  and 
SmallCap  securities.  The  Participants 
proposed  the  phase-in  to  minimize  the 
threat  to  available  Processor  capacity 
that  may  arise  as  Participants  trade 
additional  Eligible  Securities  pursuant 
to  UTP,  The  Committee  believes  that  the 
phase-in  period  will  allow  the  Processor 
to  monitor  the  effects,  if  any.  that  the 
increased  quote  traffic  and  trading  have 
upon  Processor  capacity.  The  phase-in 
schedule  does  not  apply  to  Nasdaq. 
Nasdaq  market  participants  acting  in 
their  capacity  as  Nasdaq  market 
participants,  or  to  any  Participant  that 
does  not  engage  in  auto-quoting. 22 

Eighth,  the  12th  Amendment  limits 
the  practice  of  auto-quoting  if  the 
Processor  has  made  a  determination  that 
it  is  necessary-  to  maintain  adequate 
capacity  and  provides  30  days  notice  to 
Participants.  If  a  Participant  thereafter 
exceeds  the  auto-quoting  limitations, 
the  Processor  may  initiate  proceedings, 
before  the  entire  Committee,  that  will 
put  the  Participant  on  notice  of  the 
violation  and  afford  ample  time  and 
procedures  to  rectify  the  situation. ^-'' 
The  auto-quoting  limitation  ends  once 
the  Operating  Committee  selects  a  new 
Processor.  The  auto-quoting  limitation 
includes  a  "grandfather  clause" 
exempting  a  Participant  from  the  auto- 
quoting  limitations  and  the  phase-in 
schedule  for  the  number  of  securities 
that  the  Participant  quoted,  pursuant  to 
the  Plan,  as  of  Mav  1,  2001^'* 


Ninth,  the  section  on  Operational 
Issues  establishes  Participant 
responsibilities  with  respect  to  the 
collection,  validation,  and  transmission 
of  data  to  the  Processor,  It  also 
establishes  operational  procedures  that 
the  Processor  must  follow  in  collection 
data  from  Participants,  such  as 
performing  gross  validation  processing 
for  quotes  and  last  sale  messages  and 
consolidating  and  disseminating  trade 
and  quote  information  from  each 
Participant. 

Finally,  the  12th  Amendment  to  the 
Plan  amends  Exhibit  1  to  the  Plan  to 
eliminate  the  "minimum-maximum" 
payment  formula  and  replace  it  with  a 
formula  for  determining  Participants' 
total  trades,  total  share  volume, 
operating  expenses,  and  operating 
income  for  the  purposes  of  distribution 
of  gross  operating  revenue  to  the 
Participants,  as  well  as  a  provision  for 
reimbursing  the  Processor  in  the  event 
that  operating  expenses  exceed 
operating  revenues. ^^ 

In  addition.  Exhibit  1  includes  criteria 
and  schedules  for  determining 
Participant  eligibility  for  receiving 
distributions  of  gross  operating  revenue. 
Exhibit  1  also  establishes  procedures 
and  cost  allocations  for  retaining  an 
independent  auditor  for  the  purpose  of 
auditing  the  Processor's  costs  or  other 
calculations  used  in  the  determination 
of  operating  expenses,  operating 
revenues,  and  distribution  shares, 
among  other  calculations  -^ 

Thus,  the  Plan,  as  amended,  will 
govern  the  collection,  consolidation, 
and  dissemination  of  quotation 
information  and  transaction  reports  in 
Nasdaq/NM  securities  and  SmallCap 
securities. 

IV.  Summary  of  Comments 

The  Commission  received  four 
comment  letters  on  Amendment  No 
12.''  Instinet  raised  several  concerns 
about  the  Amendment.  First.  Instinet 
believes  Amendment  No.  12  does  not 
fulfill  the  conditions  the  Commission 
set  forth  with  respect  to  the  Plan  in  the 
SuperMontage  Order.  Specifically. 
Amendment  No.  12  does  not  provide  a 
timeframe  within  which  a  new- 
processor  will  be  selected  and  does  not 
require  that  Nasdaq  step  down  as  the 
processor.  Second,  Instinet  notes  that 


"  See  Section  VI.C.2(a)(v|  and  Section  Vl.C.2(b). 

''The  Participants  proposed  a  notice  and  cure 
period  in  which  a  Participant  may  rectify  the 
situation  on  its  own  accord,  as  well  as  providing  for 
formal  proceedings  to  be  held  before  the  Committee 
before  aiiv  i-emedia!  action  mav  be  taken  against  a 
violating  Participant.  See  Section  VI.C.2(e) 

"  See  Section  VI.C.2(f). 


-'The  Commission  put  Exhibit  1  into  effect 
summarily  on  October  2,  2001  on  a  temporary  basis 
not  to  exceed  120  days.  See  note  5  supra. 

'"The  12th  Amendment  also  contains  numerous 
"house-keeping-  corrections,  such  as  changing  the 
term  "NASDAQ"  to  "Nasdaq.  '  officially  removing 
the  Chicago  Board  Options  Exchange,  and  ensuring 
that  references  lu  diiicuued  sections  are  consistent 
with  the  amendments  discussed  above. 

"  See  note  6  supro. 


Amendment  No.  12  does  not  provide  for 
participation  in  decision-making  by 
non-self- regulator,  organization's. 
Instinet  believes  that  this  will  inhibit  its 
ability  to  compete.  Instinet  also  assert 
that  Section  1 1 A  of  the  Act  requires  the 
Commission  to  provide  automated 
trading  systems  ( "ATSs")  with  the 
opportunity  to  directly  participate  in  the 
Plan  Third.  Instinet  objects  to  the 
provision  in  the  Plan  that  prohibits 
ECNs  and  ATSs  in  their  role  as  Nasdaq 
market  participants  from  imposing  any 
access  or  execution  fee  or  charge  with 
respect  to  transactions  with  Participants 
and  their  members  effected  through  the 
telephone,  Instinet  believes  this 
proyision  is  not  consistent  with  the  Act. 
Instinet  also  objects  to  a  provision  in 
Section  IX  of  the  Plan  that  states  that  an 
exchange  Participant  may  charge  for 
access,  other  than  telephone  access,  to 
its  floor  or  facilities.  Fourth,  Instinet 
argues  that  the  provision  in  Section  IX 
regarding  what  constitutes  access  is  not 
clear.^^  Finally.  Instinet  favors 
extension  of  UTP  to  all  Nasdaq/NM 
securities  and  SmallCap  securities. 

Island  objects  to  the  methodology  and 
formula  used  to  calculate  costs 
submitted  by  Nasdaq  in  operating  the 
Processor  Island  also  objects  to  some  of 
the  costs  of  the  Processor  that  are 
subtracted  from  gross  revenue  before 
disbursements  are  made  to  the 
Participants,  With  respect  to  the 
Commission's  request  for  comment  on 
extending  LTP  to  all  Nasdaq/NM  as 
well  as  SmallCap  securities.  Island 
urges  the  Commission  to  expand  the 
number  of  securities  that  can  be  traded 
from  1,000  Nasdaq/NM  securities  to  all 
Nasdaq/NM  securities  and  also  to 
expand  UTP  to  SmallCap  securities. 

Knight  objects  to  the  concept  of 
exchanges  trading  over-the-counter 
("OTC")  securities  because  Knight 
believes  that  the  rules  that  exchange 
members  must  comply  with  are  not  as 
demanding  as  the  NASD's  rules  and 
therefore,  the  playing  field  is  not  level 
between  exchanges  and  Nasdaq  market 
makers  trading  the  same  securities. 
Knight  specifically  claims  that 
exchanges  do  not  have  to  comply  with 
the  NASD's  firm  quote  rule.-"  Knight 
also  raises  concerns  about  the  NASD's 
Trade  or  Move  rule  "'  and  asserts  that 
the  Commission  should  not  approve  the 
12th  Amendment  until  either  exchange 
participants  are  subject  to  the  NASD's 
rules  or  they  adopt  comparable  rules. 
Knight  also  argues  that  the  Commission 
should  not  extend  UTP  to  additional 
securities  until  the  Commission  has  had 


"  See  Instinet  at  p.  8. 
"NASD  Rule  4613(b)(1). 
»NASDRule4613(bH2), 
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a  chance  to  review  the  impact  of  trading 
in  a  decimals  environment  on  Nasdaq/ 
NM  lind  ,SmallC]ap  securities. 

Knight  also  raises  concern  that,  under 
the  12th  Amendment,  UTP  exchanges 
will  be  able  to  charge  non-members 
access  fees  for  interacting  with  their 
(juotes  that  are  included  in  the  NASD'S 
montage  Finally.  Knight  believes  that 
the  Commission  should  not  grant  an 
e.xtension  of  the  exemption  from  Rule 
llAcl-2  under  the  Act  "  regarding 
calculation  of  the  BBC).  Knight  opposes 
continuation  of  the  exemption  from 
calculating  the  BBO  based  on  price, 
size,  time  priority  Currently,  Nasdaq 
uses  price,  time,  size  to  calculate  the 
BBO  According  to  Knight,  using  the 
calculation  required  by  Rule  llAcl-2 
under  the  Act  '-  will  encourage  depth  in 
the  market 

Amex's  main  concern  is  with  the 
ability  of  the  Processor  to  determine  that 
there  is  a  capacity  concern.  Once  the 
Processor  makes  this  determination,  the 
autoquoting  restrictions  are  activated. 
Some  Participants  are  grandfathered  out 
of  the  limitaiton  on  autoquoting.  Amex 
believes  that  these  provisions  are  unfair 
and  anticompetitive.  Because  Amex  was 
not  yet  a  Participant,  it  did  not  vote  on 
the  12th  Amendment. 

In  addition,  the  Commission  received 
four  comment  letters  in  response  to  its 
request  for  comments  regarding  raising 
the  number  of  Nasdaq/NM  securities 
that  can  he  traded  pursuant  to  UTP 
consistent  with  Section  12(0  of  the 
Act.  * '  Two  of  the  commenters  (Phillips 
and  Kamenskvl  supported  extension  of 
the  ITP  to  all  Nasdaq/NM  securities. 
Thev  both  stated  that  extending  L'TP 
would  add  liquidity  to  the  market  for 
these  securities  and  enhance 
competition.  Kamensky  stated  that  the 
earlier  increases  in  the  number  of 
Nasdaq/NM  securities  that  could  be 
traded  pursuant  to  ITP  had  increased 
the  liquidity  of  the  markets  for  these 
securities  and  enhanced  competition.  A 
third  commenter.  Knight,  objected  to  the 
extension  of  the  UTP  to  all  Nasdaq/NM 
securities  because  of  the  level  playing 
field  argument  raised  in  its  comment  on 
the  12th  .Amendment.  Knight  also  stated 
that  PCX  had  not  demonstrated  how  the 
expansion  of  the  number  of  securities 
that  could  be  traded  pursuant  to  UTP 
would  help  maintain  fair  and  orderlv 
markets  and  further  the  National  Market 
System  ("NMS   )  goals.  According  to 
Knight,  problems  appeared  in  the 
market  for  Nasdaq/NM  securities  after 
the  Commission  raised  the  number  of 


1'  17  CFK  240.1  lAcl-2. 
"Id. 

"  15  U.S.C.  781(f).  S<?e  note  12,  supra.  See  also 
Instinet  at  4. 


securities  that  could  be  traded  pursuant 
to  UTP  from  500  to  1 ,000  in  1999. 

Nasdaq  stated  that  it  did  not  object  to 
the  Commission  raising  the  number  of 
Nasdaq/NM  securities  that  could  be 
traded  pursuant  to  UTP;  however,  it 
raised  concerns  about  the  capacitv  of 
the  Nasdaq  SIP  to  handle  quote  and 
trade  reporting  of  all  Nasdaq/NM 
securities  given  the  potential  new 
entrants  to  the  Plan  and  the  advent  of 
decimal  trading.  Nasdaq  also  stated  that 
the  Commission  should  wait  until 
Nasdaq  and  other  interested  market 
participants  bad  resolved  the  issue  of 
the  exclusive  SIP  before  granting  PCX's 
request. 

V.  Discussion 

The  Commission  has  determined  to 
approve  the  12th  Amendment, 
including  Exhibit  1  to  the  Plan,  on  a 
pilot  basis  until  August  19,  2001,  to 
grant  UTP  to  the  Participants  to  trade  all 
Nasdaq/NM  securities  as  well  as  Small 
Cap  securities  pursuant  to  Section  12(f) 
of  the  Act.  '^  and  to  continue  the 
exemption  from  Rule  llAcl-Z^s 
regarding  the  calculation  of  the  BBO.''"' 

The  Commission  notes  that  the  12th 
Amendment  to  the  Plan  has  been 
vigorously  debated  by  the  Participants 
and  represents  the  result  of  good  faith 
negotiations  among  the  Participants. 
The  Plan,  as  amended,  is  regarded  by 
the  Participants  and  the  Commission  as 
an  interim  plan.  The  Participants  are 
currently  negotiating  a  further 
amendment  to  the  Plan  to  address  the 
remaining  outstanding  items  outlined  in 
the  Commission's  SuperMontage  order. 
In  particular,  the  Commission  notes  that 
the  Participants  approved  a  proposed 
request  for  proposal  ("RFP")  to  select  a 
new  SII^.  The  Commission  understand 
that  the  RFP  has  been  issued.  The 
Commission  therefore  believes  that  the 
Participants  will  continue  to  make 
progress  in  amending  the  Plan  and 
responding  to  the  concerns  that  the 
Commission  noted  in  the  SuperMontage 
Order 

Instinet  argued  that  Section  11 A  of 
the  Act  requires  the  participation  of 
ATSs  in  the  Plan,  and  noted  that  the 
12th  Amendment  does  not  contain 
provisions  to  permit  the  participation  of 
non-self-regulatory  organizations.  As  the 
Commission  stated  in  the  SuperMontage 
Order,  the  Commission  believes  that 


'■*  15  U.fc.C.  781(0. 

^M7CPR  250.1  lAcl-2. 

'''With  this  order.  SmallCap  securities  will  now 
be  securities  reported  pursuant  to  a  transaction 
reporting  plan  approved  by  the  Commission. 
Accordingly,  SmallCap  securities  will  now  be 
subject  to  all  Commission  rules  that  cover  securities 
reported  pursuant  to  a  Commission  approved 
transacticti  reporting  plan. 


ATSs  and  ECNs  should  be  given  a  role 
in  the  governance  of  the  Plan:  however, 
the  Commission  does  not  believe  that 
Section  11 A  requires  that  the  role  of 
ECNs  and  ATSs  be  the  same  as  the  role 
of  the  SROs.  While  at  this  time  the  Plan 
does  not  contain  a  specific  provision  for 
receiving  input  from  non-participants, 
the  Commission  notes  that  a  number  of 
ECNs  have  been  represented  at  meeting 
of  the  Operating  Committee  over  the 
past  year,  and  the  Commission  expects 
that  the  Participants  will  address  this 
issue  in  the  next  amendment  to  the 
Plan." 

Instinet  also  raised  objections  to 
Section  IX  of  the  Plan  that  prohibits 
Participants  from  charging  any  access  or 
execution  fee  with  respect  to 
transactions  with  Participants  and  their 
members  effected  by  telephone.  The 
Commission  notes  that  the  Plan  sets 
forth  the  terms  of  free  telephone  access 
to  quotes  of  all  market  participants, 
including  the  ECNs,  market  makers,  and 
specialists.  The  Commission  therefore 
believes  that  the  Plan  establishes 
consistent  standards  for  access  to  quotes 
displayed  on  any  Participant  by  the 
members  of  other  Participants.^" 
Instinet  also  objects  to  a  specific 
provision  in  Section  IX  of  the  Plan  that 
permits  exchange  participants  to  charge 
for  access,  other  than  telephone  access. 
Instinet  believes  that  the  Plan  should 
jump  NASD  participant  to  charge  for 
such  access.  As  the  Plan  is  silent  on  this 
matter,  the  Commission  believes  that, 
this  provision  is  not  meant  to  change 
the  way  that  ECNs  current  operate. 

Island  objected  to  the  methodology 
and  formula  used  to  calculate  the  costs 
of  the  Processor.  In  general.  Island 
believes  that  some  of  the  costs  included 
are  more  properly  associated  with  the 
costs  of  operating  the  Nasdaq  market  as 
opposed  to  the  costs  of  operating  the 
SIP.  However,  the  Participants 
unanimously  agreed  to  the  cost  for 
which  the  Processor  will  be  reimbursed. 
Moreover,  the  Commission  believes  that 
the  ambiguities  related  to  the  dual  roles 
of  Nasdaq  supporting  both  the  Process 
and  the  Nasdaq  market  will  be  resolved 
by  the  next  amendment  to  the  Plan  and 
the  selection  of  a  new  Processor 

Knight  objects  to  exchanges  being  able 
to  trade  Nasdaq  securities  without  either 
being  subject  to  the  NASD's  rules  or 
having  comparable  rules.  The 


^"Thp  Commission  notes  that  the  Participants  are 
working  on  an  amendment  to  add  the  NASD  as  a 
nfw  Participant  once  Nasdaq's  exchange 
refiistralion  is  approved.  Nasdaq  will  continue  as  a 
Participant, 

"The  Commission  notes  that,  since  its  inception, 
the  Plan  approved  by  the  Commission  prohibited 
fees  for  telephone  access  to  market  makers  See  also 
17  CFR  242.301(b)(4). 
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Commission  notes  that  all  exchange 
participants,  as  well  as  the  NASD's 
market  participants,  are  subject  to  the 
Commission's  Firm  Quote  Rule. '"  All 
exchange  participants  must  comply 
with  the  Firm  Quote  Rule  unless  the 
exchange  participant  qualifies  for  one  of 
the  two  exceptions  in  the  Rule.  In 
addition.  Knight  is  concerned  about  not 
being  able  to  open  the  market  or  trade 
because  of  a  locking  or  crossing  quote. 
The  Commission  notes  that  it  recently 
approved  an  NASD  proposal  on  a 
temporary'  basis,  which  provides,  among 
other  things,  that  SuperSOES  may  trade- 
through  the  superior  quote  of  a  LTP 
exchange  that  does  not  participate 
voluntarily  in  SuperSOES. ''"  The 
Commission  believes  that  this  rule  deals 
with  the  substance  of  Knight's  objection. 

Knight  also  raises  concerns  about  the 
effects  of  decimal  trading  with 
minimum  price  increments  on  trading 
in  the  Nasdaq  market  and  cautions  the 
Commission  not  to  approve  the  12th 
Amendment  or  extent  UTP  until  the 
Commission  has  reviewed  the 
implications  of  decimalization.  While 
the  Commission  is  aware  that 
decimalization  has  had  a  significant 
effect  on  the  markets  for  securities,  the 
Commission  is  not  aware  of  any 
particular  effect  specific  to  UTP  trading 
of  Nasdaq/NM  securities.  The 
Commission  will  continue  to  monitor 
the  impact  of  decimal  trading  on  the 
securities  markets.  Knight  also  objects  to 
the  Commission  extending  the 
temporary  exemption  from  Rule  llAcl- 
2  ^'  regarding  the  BBO  calculation. 
Since  the  inception  of  this  Plan,  Nasdaq 
has  calculated  the  BBO  based  on  price, 
time,  size  priority.  The  Participants  are 
currently  discussing  a  change  to  the 
calculation  to  make  it  consistent  with 
the  requirement  in  Rule  llACl-2  The 
Commission  expects  the  issue  to  be 
resolved  in  connection  with  the  next 
amendment  to  the  Plan 

Finally,  while  the  Commission 
understands  Amex's  concern  with 
respect  to  the  Processor  (which  is  both 
an  exclusive  SIP  and  a  competitor  of  the 
Amex's)  making  determinations 
regarding  capacity,  as  an  exclusive  SIP. 
the  Processor  is  subject  to  the  provisions 
of  Section  11 A  of  the  Act.  Furthermore, 
the  auto-quoting  restrictions  and  the 
grandfather  clause  do  not  come  into 
play  until  the  Processor  determines  that 
there  is  a  capacity  concern.  If  the 
Processor  determines  that  a  capacity 
concern  exists,  it  must  provide 
Participants  with  30  calendar  days 


"17CFR240.11AC1-1 

*°See  Securities  Exchange  Act  Release  No  45047 
(November  8.  2001). 
<'17CFR240.11Acl-2. 


notice  and  the  basis  for  the 
determination.  After  30  days,  the 
Processor  can  invoke  the  auto-quoting 
limitation.  The  Commission  believes 
that  the  Plan  contains  adequate 
procedural  safeguards  surrounding  the 
Processor's  determination  that  a 
capacity  concern  exists.  The 
Commission  expects  the  Participants  to 
move  quickly  to  select  a  processor, 
consistent  with  the  discussion  in  the 
SuperMontage  Order. 

Extension  of  UTP 

Knight  objected  to  the  extension  of 
UTP  for  two  reasons.  First,  it  stated  that 
PCX  had  not  made  a  case  that  extending 
LTP  to  all  Nasdaq/NM  securities  would 
further  the  goals  of  NMS.  The 
Commission  notes  that  since  1993  there 
has  been  UTP  trading  of  Nasdaq/NM 
securities  and  the  Commission  is  not 
aware  of  any  negative  effects  from 
having  extending  UTP  to  Nasdaq/NM 
securities.  Indeed,  two  of  the 
commenters  stated  that  LTP  for  Nasdaq/ 
NM  securities  had  had  a  positive  effect 
on  the  liquidity  in  the  market  and  had 
provided  additional  competition. 
Second.  Knight  raised  the  issue  that 
UTP  exchanges  do  not  have  to  comply 
with  NASD  rules.  This  argument  is 
addressed  above. 

Nasdaq,  the  only  other  commenter  to 
voice  concerns,  raised  concerns  about 
capacity  of  the  SIP  and  the  effects  of  the 
implementation  of  trading  m  dec;imals 
on  Nasdaq/NM  securities  It  urged  the 
Commission  not  to  extend  trading  to  all 
Nasdaq/NM  securities  until  these  issues 
had  been  addressed.  Nasdaq  also 
wanted  the  Commission  to  wait  until  a 
new  SIP  was  in  place.  The  Commission 
believes  that  the  Participants  to  the 
Plan,  including  Nasdaq  itself,  addressed 
these  concerns  adequately  in  the  12th 
Amendment. 

VI.  Commission  Findings  and 
Conclusion 

Plan  Amendment 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  12th 
Amendment,  including  Exhibit  1,  to  the 
Plan  is  consistent  with  the  requirements 
of  the  Act  and  the  rules  and  regulations 
thereunder  and.  in  particular.  Section 
llA(a){l)  and  Rules  llAa3-l  and 
llAa3-2  The  Commission  finds  that 
the  12th  Amendment  to  the  Plan  is 
necessary  and  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets,  to  rcniove  impeuinicnts,  to. 
and  perfect  the  mechanisms  of,  a 
national  market  system. 


Extension  of  L'TP 

The  Commission  finds  that  extending 
LTP  to  all  Nasdaq/NM  securities  and 
SmallCap  securities  is  consistent  with 
Section  12(f)  of  the  Act.  Specifically, 
extending  UTP  to  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets,  the  protection  of 
investors  and  the  public  interest,  and 
otherwise  in  furtherance  of  the  purposes 
of  the  Act.  The  Commission  has  taken 
into  account  the  public  trading  activity 
in  these  securities,  the  charactei  of  the 
trading,  the  impact  of  the  extension  on 
existing  markets  for  the  securities,  and 
the  desirability  of  removing 
impediments  to.  and  the  progress  that 
has  been  made  toward,  the  development 
of  a  national  market  system. 

Exemptive  Relief 

For  the  reasons  discussed  above,  the 
Commission  has  determined  to  grant  an 
exemption  for  Nasdaq/NM  and 
SmallCap  securities  from  the 
requirement  in  Rule  llAcl-2  under  the 
Act  regarding  calculation  of  the  BBO. 
The  Commission  has  determined  that 
granting  exemptive  relief  for  the 
duration  of  the  12th  Amendment  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  The 
Commission  notes  that  the  Participants 
have  undertaken  to  address  this  issue  in 
the  next  amendment  to  the  Plan  and  the 
Commission  urges  that  Participants  to 
act  quickly  to  implement  the 
amendment 

It  is  therefore  ordered,  pursuant  to 
Section  11 A  of  the  .^ct  and  paragraph 
(c)(2)  of  Rule  ll.^a3-2.  thereunder,  that 
the  12th  Amendment  to  the  Plan 
described  above  be.  and  hereby  is 
approved  on  a  pilot  basis  until  August 
19.  2002  Further,  the  Commission 
hereby  extends  LTP  pursuant  to  Section 
12(f)  of  the  .^ct  to  all  Nasdaq 'NM 
securities  and  SmallCap  securities 
Finally,  the  Commission  hereby  grants  a 
temporary  exemption  from  the 
requirement  in  Rule  n,\cl-2  that  the 
BBO  be  calculated  based  on  price,  size, 
time  priority  for  the  duration  of  the  12th 
Amendment 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  /^ 

Margaret  H.  McFarland. 

Deputy  Secretary 

(PR  Doc  01-29458  Filed  11-26-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  [66  FR  58543, 
Novemtier  21,  2001] 

STATUS:  Open/Closed  Meetings. 

PLACE:  450  Fifth  Street.  NW., 
VVdshington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Thursday,  November  29,  2001, 
at  10  am. 

CHANGE:  Additional  Meeting  and  Time 
Change. 

An  open  meeting  will  be  held  on 
Thursday.  November  29.  2001  at  10  a.m. 

The  closed  meeting  scheduled  for 
Thursday.  November  29.  2001  at  10 
a.m..  will  follow  the  10  a.m,  open 
meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
November  29,  2001,  at  10  a.m..  will  be: 

The  C^ommission  will  consider 
whether  to  extend  a  stay  relating  to  the 
application  of  certain  requirements 
contained  in  Regulation  ATS  under  the 
Securities  Exchange  Act  of  1934  to 
alternative  trading  systems  that  facilitate 
trading  in  investment  grade  and  non- 
investment  grade  corporate  debt 
securities.  Those  requirements  relate  to 
fair  access  and  systems  capacity, 
security,  and  integrity.  The  current  stay 
of  those  requirements  expires  on 
December  1.  2001 

For  further  information  contact: 
Gordon  Fuller,  Counsel  to  the  Assistant 
Director,  at  (202)  942-0792,  Office  of 
Market  Supervision,  Division  of  Market 
Regulation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  November  21.  2001. 
Man;arel  H.  McFarland, 

Deputy  Secretan'. 

lFRDo(  .  01-29.^14  Filed  11-21-01;  4:06  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45074;  File  No.  SR-Amex- 

2001-99] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Withdrawal  of 
Continued  Approval  for  Securities 
Underlying  Options  Traded  on  the 
Exchange 

November  16.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
16.  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
proposed  rule  change  has  been  filed  bv 
the  Araex  as  a  "non-controversiar'  rule 
change  under  Rule  19b-4(f)(6)  under  the 
Act. '  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  916  governing  the  withdrawal  of 
approval  for  securities  underlying 
options  traded  on  the  Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


>  15  U.S  C.  78s(b)(l). 
M7CIfR240.19b-4. 
M7CFR240.19b--t(f)(6) 


A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Commentary  01  to  Amex  Rule  916 
currently  provides  guidelines  to  be  used 
in  determining  whether  an  underlying 
security  previously  approved  for 
options  trading  meets  requirements  for 
continuance  of  such  approval. 
Specifically,  one  guideline  states  that 
the  Exchange  may  not  list  additional 
series  for  an  option  class  if  the 
underlying  security  has  failed  to  close 
above  S5  for  the  majority  of  business 
days  during  the  preceding  six  calendar 
months  as  measured  by  the  highest 
closing  price  reported  in  any  market  in 
which  the  underlying  security  traded.  If 
the  underlying  security  does  not  meet 
the  guideline  price  then  the  Exchange 
will  not  open  for  trading  additional 
series  of  that  class  and  may  take  other 
actions  such  as  prohibiting  opening 
purchase  transactions  in  existing  series. 
There  is  a  limited  exception  from  this 
guideline  for  highly  capitalized, 
actively-traded  securities  whose  options 
have  significant  investor  open  interest. 
The  exception  allows  series  to  be  added 
if  such  underlying  securities  closed  at  or 
above  an  initial  standard  of  $3  and  a 
subsequent  standard  of  $4. 

Change  in  Guideline  Price.  The 
Exchange  is  proposing  to  amend 
Commentar>'  .01  to  Rule  916  in  the 
following  manner.  First,  the  Exchange 
proposes  to  chcinge  the  guideline  price 
from  $5  to  S3,  which  is  used  to 
determine  whether  an  underlying 
security  previously  approved  for 
options  transactions  meets  the 
requirements  for  continued  approval. 
Second,  the  Exchange  proposes  to 
shorten  the  time  period  used  to 
determine  the  guideline  price  fi-om  the 
majority-  of  business  days  during  the 
preceding  six  calendar  months  to 
whether  the  underlying  security  closed 
above  the  guideline  price  on  just  the 
preceding  trading  day.  And,  third,  the 
Exchange  proposes  to  use  the  highest 
closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
trades  rather  than  the  closing  price  in 
"any  market"  to  determine  whether  the 
$3  guideline  has  been  met.  The  other 
criteria  set  forth  in  Commentary  01 
used  to  determine  whether  a  class  of 
options  meets  the  requirements  for 
continued  approval  (such  as.  the 
number  of  shares  outstanding  and  held 
by  non-insiders,  the  number  of  holders, 
and  trading  volume)  will  remain  the 
same. 

Additions  of  Series,  Commenter  .02  to 
Amex  rule  916  prohibits  the  opening  of 
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trading  any  additional  series  of  options 
on  an  underlying  security  at  any  time 
when  the  market  price  per  share  of  such 
security  is  less  than  $5.  as  measured  by 
the  highest  closing  price  reported  in  any 
market  in  which  the  underlying  security 
trades.  The  Exchange  proposes  to 
amend  Commentary^  .02  to  Amex  Rule 
916  by  reducing  from  $5  to  $3  the  price 
above  which  the  underlying  security 
must  be  traded  before  the  Exchange  mav 
add  additional  series  of  options.  This 
means  if  the  Exchange  is  adding  a  series 
intra-day.  the  underlying  security  must 
have  closed  above  $3  the  previous  day 
(in  order  to  meet  the  proposed 
requirement  of  Commentary-  .01)  and 
must  be  at  $3  or  above  at  the  time  the 
new  series  is  added  (in  order  to  meet  the 
proposed  requirement  of  Commentary 
.02  to  .\mex  Rule  916).  In  addition,  the 
Exchange  proposes  to  use  the  highest 
closing  price  reported  in  the  primary 
market,  as  that  term  is  defined  in  Rule 
900(26),  in  which  the  underlying 
security  trades,  rather  than  the  closing 
price  in  "any  market"  to  determine 
whether  the  S3  guideline  has  been  met. 
Finally,  for  purposes  of  Commentary 
.02,  the  Exchange  proposes  to  use  the 
market  price  for  each  underlying 
security  as  measured  by  (i)  for  intra-day 
series  additions,  the  last  reported  trade 
in  the  primary  market  in  which  the 
underlying  security  trades  at  the  time 
the  Exchange  determines  to  add  these 
additional  series;  and  (ii)  for  next-day 
and  expiration  series  additions,  the 
closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
traded  on  the  last  trading  day  before  the 
series  are  added. 

Exemption  from  Commentaries  .01 
and  .02.  Commentary  .04  to  Amex  Rule 
916  provides  an  exemption  from  the  $5 
guideline  for  highly  capitalized,  actively 
traded  underlying  securities  whose 
options  have  significant  customer  open 
interest.  The  Exchange  may  add  series 
if  (1)  The  closing  price  of  the 
underlying  security  was  at  or  over  $3  for 
a  majority  of  the  days  during  the  six 
calendar  month  period  preceding  the 
addition,  and  (2)  the  closing  price  of  the 
underlying  security  was  at  or  over  $4  for 
a  majority  of  the  days  during  a 
subsequent  six  calendar  month  period. 
Since  the  Exchange  is  proposing  to 
reduce  the  guideline  from  S5  to  S3  in 
Commentaries  .01  and  .02.  the 
exemption  provided  in  Commentary  .04 
no  longer  needed. 

When  many  of  the  maintenance 
criteria  were  first  implemented,  the  list 
options  market  was  in  its  infancy.  Now 
more  than  twenty-six  yeeirs  later,  the 
listed  options  market  is  a  mature  market 
with  sophisticated  investors.  The 
Exchange  does  not  believe  that  the  $5 


guideline  is  necessary  to  accomplish  its 
presumed  intended  purposes;  (1)  To 
provide  for  the  listing  of  options  on 
securities  that  are  not  susceptible  to 
manipulation;  and  (2)  to  prevent  the 
proliferation  of  option  classes  on 
underlying  securities  that  lack  liquidity 
needed  to  maintain  fair  and  orderly 
markets.  The  Exchange  believes  that  it 
should  allow  the  desires  of  its 
customers  and  the  Workings  of  the 
marktplace  determine  the  securities  on 
which  options  will  continue  to  be 
traded.  The  Exchange  represents  that  it 
will  continue  to  apply  its  other 
guidelines,  which  assure  that  there  are 
a  large  numt)er  of  shares  outstanding 
and  held  by  non-affiliates  of  the  issuer, 
the  underlying  security  is  actively 
traded,  there  are  a  large  number  of 
holders  of  the  security,  and  the 
underlying  security  continues  to  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of  a 
national  securities  association.  The 
Exchange  represents  that  the  use  of  the 
revised  guidelines  will  continue  to 
ensure  that  options  will  be  traded  on 
securities  of  companies  that  are 
financially  sound  and  are  still  subject  to 
adequate  minimum  standards.  In 
addition,  the  Exchange  asserts  that  it 
will  ensure  that  its  own  systems  and 
those  of  the  Options  Price  Reporting 
Authority  can  handle  any  increased 
capacity  requirements  due  to  the  listing 
of  new  option  series  under  the  proposed 
less  restrictive  guidelines.      ' 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act."  in  general,  and  with  Section 
6(b)(5)  of  the  Act. 5  specifically,  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-RegulatoT}'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C  Self-Regulator,-  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition:  and  (3)  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest:  provided  that  the  sf'lf- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  nile  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,''  the  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act '  and  Rule 
19t>-^(f)(6)«  thereunder 

A  proposed  rule  change  filed  under 
Rule  19b— 1(0(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing  However,  Rule  19b- 
4(f)(6)(iii)  pemuts  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  publif  interest  The 
Amex  seeks  to  have  the  proposed  rule 
change  become  operative  immediately. 
The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative  as  of 
November  16.  2001   '  The  Commission 
notes  that  the  proposed  rule  change  is 
substantially  similar  in  all  material 
respects  to  the  rule  of  another  exchange 
that  the  Commission  hdS  already 
noticed  for  public  comment  and 


«15  U.S.C.  78f. 
»15U.S.C.  78faJK5). 


'■St*  Letter  from  Claire  P  McGrath,  Vice 
President  and  Deputy  General  Counsel.  Amex,  to 
Nancy  Sanow,  Assistant  Director,  Division  of 
.Market  Regulation,  Commission,  dated  November  2. 
2001. 

M5  U.S.C.  78s(b)(3)(A). 

"17CFR240.19b-4(f}(6). 

*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formatiou  15 
U.S.C.  78clfl. 
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approved  '"  and,  therefore,  the  proposed 
rule  change  raises  no  new  issues  of 
regulatory  concern.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. ' ' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chauige  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex, 

All  submissions  should  refer  to  File 
No.  SR-Amex-2001-99  and  should  be 
submitted  by  December  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '- 

Margaret  H.  McFariand, 
Deputy  Secretary 

[FR  Doc.  01-29404  Filed  11-26-01;  8:45  am! 
BIUJNG  COOC  WIO-OI-M 


'"S<v  Securities  Exchange  Act  Release  No.  44964 
(October  19.  2001),  66  FR  54559  (October  29.  2001) 
(order  approving  File  No.  SR-CBOE-2001-29). 

'  I  Sw  .Section  19(b)(3)(C)  of  the  Act.  15  U.S.C. 
78(b)(3)(C) 

''17CFR200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45077;  File  No.  SR-PCX- 
2001-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  To  Eliminate 
References  to  Fractional  Pricing  From 
PCX  and  PCXE  Rules 

November  19.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b— 4  thereunder,- 
notice  is  hereby  given  that  on  October 
30,  2001,  the  Pacific  Exchange.  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  11  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act, '  and  Rule  19b-4(f)(6) " 
thereunder,  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.''  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Rules  and  those  of  its  subsidiary,  the 
PCX  Equities,  Inc.  ("PCXE"),  so  that 
prices  for  securities  traded  on  the 
Exchange  and  trading  differentials  for 
bids  and  offers  made  on  the  Exchange 
may  be  expressed  in  decimal  form.  The 
Exchange  proposes  these  amendment  in 
anticipation  of  the  industry-wide 
conversion  to  quoting  and  trading  in 
decimals.  The  text  of  the  proposed  rule 
change  is  available  at  the  PCX  and  at  the 
Commission. 

II,  Self-ReguJatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  of  its  proposal  and 
discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


•15U.sC.  78s(b)(l). 

M7GFR  240.19b-4. 

MS  U.S.C.  78s(b)(3)(A). 

M7GFR240.19b-4(f)(6). 

'The Exchange  provided  the  Commission  with 
written  notice  of  its  intent  to  file  the  proposal  on 
or  about  (>;tober  22,  2001.  See  Rule  19b-4(f)(6).  17 
CFR240.19l>-4{0(6). 


PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  June  8,  2000,  the  Commission 
provided  a  framework  for  the  national 
securities  exchanges  and  the  National 
Association  of  Securities  Dealers,  Inc. 
(collectively  "Participants")  to  convert 
quotation  pricing  in  equity  securities 
and  options  from  fractions  to  decimals. ** 
The  Commission's  Order  required  that; 
(i)  by  June  8,  2001,  Participants  submit 
studies  analyzing  how  decimal 
conversion  affects  systems  capacity, 
liquidity  and  trading  behavior,  and  (ii) 
by  July  9,  2001.  Participants  submit  rule 
filings  that  individually  establish  the 
minimum  price  variation  ("MPV")  for 
each  market.  On  May  22,  2001.  the 
Commission  extended  the  deadlines  to 
September  10,  2001  (for  submitting 
studies)  and  to  November  5,  2001  (for 
submitting  rule  filings).  On  September 
25,  2001,  in  view  of  the  market 
disruption  caused  by  the  attacks  of 
September  11,  2001,  the  Commission 
extended  the  deadline  for  rule  filings  to 
January  14,  2002. 

Participants  Submitted  an 
implementation  plan  and  successfully 
completed  the  phasing-in  of  decimal 
pricing  in  all  equity  securities  and 
options  by  April  9,  2001.  In  connection 
with  the  full  implementation,  the 
Exchange  modified  its  Rules  to  include 
pricing  in  decimal  format  with  cross- 
references  to  fractional  pricing.  This 
was  done  to  allow  the  Exchange  to 
trade,  during  the  phase-in,  some 
securities  in  decimals  and  some  in 
fractions.  The  Exchange  also  established 
an  MPV  scheme  for  each  market 
(equities  and  options)  and  submitted  its 
study  of  the  results  on  September  10, 
2001.^  The  Exchange  now  proposes  to 
eliminate  references  to  fractional 
pricing. 

Equity  Trading  Rules 

PCXE  Rule  7.10(a)— Trading 
Differentials:  The  PCX  is  amending 
PCXE  Rule  7.10(a)  to  delete  text  relating 
to  trade  differential  increments  priced 
in  fractions  and  to  eliminate  references 
to  fractions  currently  present  in  the 
Commentary  examples. 


"  See  Securities  Exchange  Act  Releasft  Nn  4791 4 
(June  8.  2000).  65  FR  38101 

"  See  The  Pacific  Exchange.  Report  on  Decimal 
Trading  (Septemljer  10.  2001). 
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PCXE  Rule  7.12(b}— Firm  Quotations: 
The  PCX  is  amending  PCXE  Rule 
7.12(b),  Commentary  .05  for  the  purpose 
of  deleting  reference  to  fractional 
pricing  in  the  example. 

PCXE  Rule  7.66(b)(8)(i)(A)(l)— 
Intermarket  Trading  System:  The  PCX  is 
modifying  PCXE  Rule'7.66(b)(8)(A)(l) 
relating  to  price  changes  that  trigger 
obligations  in  order  to  delete  cross- 
references  to  fractional  pricing  in  the 
"applicable  price  change." 

The  PCX  is  modifying  PCXE  Rule 
7.70(h)  relating  to  the  Pacific 
Computerized  Order  Access  System  ("P/ 
COAST")  in  order  to  replace  the 
fractional  pricing  in  the  example  to 
decimal  values. 

The  PCX  is  modifying  Rule  7.79(e) 
relating  to  information  on  tape  in  order 
to  replace  the  fractional  pricing  to  a 
decimal  value. 

Options  Trading  Rules 

PCX  Rule  1.15(b)— Point  to  Point 
Testing:  The  PCX  is  deleting  PCX  Rule 
1.15(b)  in  its  entirety  because  it  relates 
to  testing  requirements  for  the 
conversion  of  fractional  pricing  to 
decimal  pricing.  Because  the  Exchange 
has  fully  implemented  decimal  pricing, 
the  Rule  is  no  longer  applicable  or 
necessarv. 

PCX  Rules  637(b)(1)  and  6.37(b)(3)— 
Obligations  of  Market  Makers:  The  PCX 
is  modifying  the  maximum  bid/ask 
spread  differentials  to  eliminate  the 
cross-references  to  fractional  pricing. 

PCX  Rules  6.47(b)(4)(A)  and 
6.47(b)(4)(B)— Crossing  Orders:  The  PCX 
is  modifying  the  examples  relating  to 
crossing  markets  in  order  to  eliminate 
cross-references  to  fractional  pricing 

PCX  Rule  6.64  Commentar>'  .01(c)  and 
(d) — Trading  Rotations:  The  PCX  is 
modifying  the  examples  relating  to  the 
determination  of  opening  prices  in  order 
to  eliminate  cross-references  to 
fractional  pricing. 

PCX  Rule  6.72(a)(2)  and  Commentary 
.01 — Trading  Differentials:  The  PCX  is 
amending  its  Rules  to  delete  text 
relating  to  treatment  of  option  issues 
quoted  in  fractions.  Because  the 
Exchange  and  all  Member  and  Member 
Organizations  have  fully-implemented 
decimal  pricing,  the  contingency 
language  is  no  longer  applicable. 

PCX  Rule  6. 75(a}-(e}— Priority  of  Bids 
and  Offers:  The  PCX  is  modifying  the 
example  relating  to  bids  and  offers  in 
order  to  eliminate  cross-references  to 
fractional  pricing. 

PCX  Rule  6.80  Commentary  .01— 
Accommodation  Transactions:  The  PCX 
is  modifying  its  Rules  on  cabinet 
securities  to  delete  cross-references  to 
fractions. 


PCX  Rule  7.9 — Meaning  of  Premium 
and  Offers:  The  PCX  is  modifying  its 
Rules  on  bids  and  offers  to  change  the 
example  by  deleting  cross-references  to 
fractional  pricing. 

PCX  Rule  8.102(f)— Terms  of  FLEX 
Options:  The  PCX  is  amending  its  Rules 
to  delete  text  relating  to  percentage 
pricing  and  to  delete  cross-references  to 
fractional  pricing. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)  of  the  Act,"  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)."  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices, 
protest  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulator,'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  'f  and  Rule  19b-4(rK6) 
thereunder. ' '  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appear  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
wTitten  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
a\ailabie  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  .\11 
submissions  should  refer  to  file  number 
SR-PCX-2001-39  and  should  be 
submitted  December  18,  2001. 

For  the  Commission,  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '- 

Margaret  H.  McFariand. 

Deputy  Secretary 

IFR  Do(    01-21403  Filed  11-26-01;  8:45  am] 

BILUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-45080:  File  No.  SR-PCX- 
2001-24] 

Self-Regulatory  Organizations:  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Synchronization  of  Member 
Organization  Business  Clocks 

November  m.  2001 

On  June  18,  2001 .  the  Pacific 
Exchange.  Inc  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ('Commission"),  pursuant 
to  Section  19(b)(l  i  of  the  Securities 
Exchange  Act  of  1934  (•■.-\ct"]  '  and  Rule 
19b— 4  thereunder.-  a  proposed  rule 
change  requiring  all  PCX  member 
organization  business  clocks,  used  for 
purposes  of  recording  order  or  trade 
data  to  the  Exchange,  to  be 
synchronized  to  a  single  time 
designated  by  the  PCX.  and  that  member 
organizations  adopt  those  procedures  as 
may  be  necessary  to  maintain  such 
synchronization  during  each  trading 
day. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


"15  u  s.c  rsffb). 

9  15  U.S.C.  78f[b)(5). 
'0  15  U.S.C  78s(b)(3)(A). 
"17  CFR  240  19l>-4(n(6). 


"  17  CFR  200.30-3(a)(12). 
M5U.SC.  78s(b)(l). 
2  17CFR240  19b-4. 
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Register  on  October  18.  2001  '  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange^  and.  in  particular,  the 
requirements  of  Section  6  of  the  Act  '> 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specific:ally  that  the  proposed  rule 
change  is  consistent  with  Section 
6(b)(5)  f'  because  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settlmg.  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  and  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  notes  that  it  has 
previously  supported  a  move  toward 
industry-wide  synchronization  of 
clocks  "  The  Commission  further  notes 
that  the  PCX  has  the  regulatory 
responsibility  to  design  and  implement 
an  audit  trail  sufficient  to  enable  the 
Exchange  to  reconstruct  markets 
promptly,  conduct  efficient 
surveillance,  and  enforce  its  rules."  The 
Commission  believes  that  the  reliabilitv 
and  usefulness  of  the  Exchanges  audit 
trail  information  should  be  enhanced  bv 
the  synchronization  of  its  member 
organizations'  business  clocks.  In 
addition,  synchronization  will  be 
important  in  evaluating  members' 
compliance  with  the  rules  of  the 
Exchange  and  the  Act,  including  best 
execution  obligations,  firm  quote  rules, 
and  prohibitions  on  frontrunning 
customer  orders. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-2001-24)  be,  and  it  hereby  is. 
approved 


'  See  Secunti.^  Kxr  hange  .^ct  Release  No.  44922 
(Octot)er  II.  2r)01  i   hh  KR  52954. 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rules  impact  on  efficiency,  competition, 
and  capital  formation   15  li.S.C.  78c(f). 

'15U.S.C.  78f. 

•15U.S.C.  78f(b)(5). 

'  See  Securities  Exchange  Act  Release  No.  39279 
(March  6,  1998),  63  FR  12559  (March  13.  1998)  (File 
No.  SR-NASD-97-56)  (Order  approving  the 
National  Association  of  Securities  Dealers' 
proposed  audit  trail  system). 

"See  In  the  Matter  of  Certain  Activities  of 
Options  E.xchanges.  .Securities  Exchange  Art 
Release  No.  37538  (September  11,  2000), 
Administrative  Prcx:eeding  File  No.  3-10282. 

»15  L'.S.C.  78s(b)t2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv.'" 

Margaret  H.  McFarland, 
Deputy  Secretary.  .-^ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^5082:  File  No.  SR-Phlx- 
2001-92] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendments  Nos.  1 
and  2  by  the  Philadelphia  Stocl( 
Exchange,  Inc,  Relating  to  the  Listing 
and  Trading  of  Index-Linked 
Exchangeable  Notes 

Novenibt-r  U).  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),'  and  Rule  19b— 4 
thereunder,-  notice  is  hereby  given  that 
on  October  4,  2001.  the  Philadelphia 
Stock  Exchange,  Inc.  (  "Phlx  '  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  Amendment  No.  1  was 
filed  on  November  2,  2001.* 
Amendment  No.  2  was  filed  on 
November  19.  2001  .-*  The  Commission 


'»17CFR20O.3O-3(a)(12). 

'  15  UiS.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  letter  from  |ohn  Dayton,  Assistant  Secretary 
and  Counsel.  Phlx.  to  Nancy  Sanow,  Assistant 
tJirector,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  1,  2001 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Phlx  stated  that  it  would  highlight  in  its  circular  to 
member$  concerning  the  prof>osed  new  product, 
index-linked  exchangeable  notes,  the  various  call 
and  redsnption  features  that  makes  this  product 
different  from  other  products  listed  on  the 
Exchan^.  The  Phlx  also  stated  that  rules  applying 
to  members  trading  for  their  own  account, 
specialists,  odd-lot  brokers,  and  the  handling  of 
orders  and  reports  would  also  apply  to  the  trading 
of  these  products. 

*  See  letter  from  lohn  Dayton.  Assistant  Secretar\' 
and  Counsel.  Phlx.  to  Nancy  Sanow.  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  16, 
2001  ("Amendment  No.  2").  In  Amendment  No.  2, 
the  Phlx  amended  subsection  (ii)  in  proposed  rule 
803(m)(4)(ii)  to  add  the  requirement  that  in  addition 
to  the  standards  stated  there,  such  index  qualifying 
under  that  subsection  will  also  meet  the 
requirenlentsof  Phlx  Rule  10O9.^(b)(12).  In 
addition,  the  Exchange  represents  that  with  respect 
to  any  future  rules  adopted  by  the  Exchange 
pursuant  to  Rule  19t)--l(e).  the  Exchange  commits, 
in  its  Section  19(b);2)  filings  to  adopt  such  new 
rules,  to  state  and  discuss  whether  or  not  it 
propose*  to  apply  the  new  rule  standards  to  index- 
linked  exchangeable  notes. 


is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
listing  standards  for  a  new  product  to  be 
known  as  index-linked  exchangeable 
notes.  The  text  of  the  proposed  rule 
change,  as  amended,  follows.  Additions 
are  in  italics. 
♦         ♦         *         *         ♦ 

Rule  803(a)-(l)  No  Change. 

Im)  Index-Unked  Exchangeable  Notes 

Index-linked  exchangeable  notes 
which  are  exchangeable  debt  securities 
that  are  exchangeable  at  the  option  of 
the  holder  (subject  to  the  requirement 
that  the  holder  in  most  circumstances 
exchange  a  specified  minimum  amount 
of  notes),  on  call  by  the  issuer  or  at 
maturity  for  a  cash  amount  (the  ''Cash 
Value  Amount")  based  on  the  reported 
market  prices  of  the  Underlying  Stocks 
of  an  Underlying  Index  will  be 
considered  for  listing  and  trading  on  the 
Exchange  pursuant  to  Rule  19l>-4(e) 
under  the  Securities  Exchange  Act  of 
1934,  provided: 

(IJ  Both  the  issue  and  the  issuer  of 
such  security  meet  the  criteria  set  forth 
in  Rule  803(f)l-4.  except  that  the  ' 
minimum  public  distribution  shall  be 
150.000  notes  with  a  minimum  of  400 
public  note-holders,  except,  if  traded  in 
thousand  dollar  denominations,  then  no 
minimum  number  of  holders. 

(2)  The  issue  has  a  minimum  term  of 
one  year. 

(3)  The  issuer  will  be  expected  to  have 
a  minimum  tangible  net  worth  in  excess 
of  $250,000,000,  and  to  othenvise 
substantially  exceed  the  earnings 
requirements  set  forth  in  Rule  803(fl.  In 
the  alternative,  the  issuer  will  be 
expected: 

(i)  to  have  a  minimum  tangible  net 
worth  of  $150,000,000  and  to  otherwise 
substantially  exceed  the  earnings 
requirements  set  forth  in  Rule  803(f); 
and 

(ii)  not  to  have  issued  index-linked 
exchangeable  notes  where  the  original 
issue  price  of  all  the  issuer's  other 
index-linked  exchangeable  note 
offerings  (combined  with  other  index- 
linked  exchangeable  note  offerings  of 
the  issuer's  affiliates)  listed  on  a 
national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  exceeds 
25%  of  the  issuer's  net  worth. 

(4)  The  Index  to  which  an 
exchangeable-note  is  linked  shall  either 
be  (i)  indices  that  have  been  created  by 
a  third  party  and  been  reviewed  and 


Federal  Register /Vol.  66,  No.  228 /Tuesday,  November  27,  2001 /Notices  59283 


have  been  approved  for  the  trading  of 
options  or  other  derivative  securities 
(each,  a  "Third-Party  Index"  either  by 
the  Commission  under  Section  19(b)(2) 
of  the  Securities  Exchange  Act  of  1934, 
as  amended  (the  "Exchange  Act")  and 
rules  thereunder  or  by  the  Exchange 
under  rules  adopted  pursuant  to  Rule 
19b-4(e);  in  addition,  the  Third-Party 
Index's  underlving  securities  shall  meet 
Rule  803(hj(3l'(B)  and  the  Third-Party 
Index  shall  comply  with  Rule 
1009A(b)(12l;  or  (ii)  indices  which  the 
issuer  has  created  and  for  which  an 
exchange  vxill  have  obtained  approval 
from  either  the  Commission  pursuant  to 
Section  19(b)(2l  and  rules  thereunder  or 
from  the  Exchange  under  rules  adopted 
pursuant  to  Rule  19b~i(el  (each,  an 
"Issuer  Index  ").  The  Issuer  Indices  and 
their  underlying  securities  must  meet 
one  of  the  following: 

(ij  the  procedures  and  criteria  set 
forth  in  Rule  1009A(bHc):  or 

(HI  the  criteria  set  forth  in  Rule 
803(h)(3)IAI(iHiii).  '(h)(3)(BHDl,  (h)(4) 
and  Rule  1009A(b)ll2)  and  the  index 
concentration  limits  set  forth  m  Rule 
1009A(bl(6l  and  in  Rule  1009 A(c}(l) 
insofar  as  it  relates  to  Rule  1009A(b)(6l 

(5)  Index-linked  Exchangeable  Notes 
will  be  treated  as  equity  instruments. 

16)  Beginning  twelve  months  after  the 
initial  issuance  of  a  series  of  index- 
linked  exchangeable  notes,  the 
Exchange  will  consider  the  suspension 
of  trading  in  or  removal  from  listing  of 
that  series  of  index-linked  exchangeable 
notes  under  any  of  the  following 
circumstances: 

(i)  If  the  series  has  fewer  than  50,000 
notes  issued  and  outstanding; 

(ii)  if  the  market  value  of  all  index- 
linked  exchangeable  notes  of  that  series 
issued  and  outstanding  is  less  than 
$1 .000,000:  or 

(Hi)  if  such  other  event  shall  occur  or 
such  other  condition  exists  which  in  the 
opinion  of  the  Exchange  makes  further 
dealings  on  the  Exchange  inadvisable. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposal  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  enact  listing  standards  for 
index-linked  exchangeable  notes  Under 
Exchange  Rule  803(f),  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readilv  categorized 
under  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures, 
or  warrants.  The  Exchange  now 
proposes  to  list  for  trading,  under  new 
Exchange  Rule  803(m).  index-linked 
exchangeable  notes  that  are  intended  to 
allow  investors  to  hold  a  single, 
exchange-listed  note  exchangeable  for 
the  cash  value  of  the  underlying  stocks 
index  ("Underlying  Stocks")  of  an  index 
("Underlying  Index.  '  "Index," 
"Underlying  Indices."  and  "Indices"), 
and  thereby  to  acquire — in  a  single 
security  and  a  single  trade — exposure  to 
a  specific  index  of  equity  securities. 

Each  Underlying  Index  must  be: 

•  an  index  that  has  been  created  by  a 
third  party  and  approved  for  the  trading 
of  options  or  other  derivative  securities 
(each,  a  "Third-Party  Index")  by  the 
Commission  under  Section  19rb)(2)  of 
the  Act.^'  and  the  rules  thereunder,  or  by 
the  Exchange  under  rules  adopted 
pursuant  to  Rule  19b-4(e)*',  or 

•  an  index  which  the  issuer  has 
created  and  for  which  an  Exchange  will 
have  obtained  approval  from  the 
Commission  pursuant  to  Section 
19(b)(2) '  and  the  rules  thereunder,  or 
from  the  Exchange  under  rules  adopted 
pursuant  to  Rule  19b-^(e)  ^  (each,  and 
"Issuer  Index"). 

In  addition,  each  Underlying  Stock 
will  meet  the  following  criteria: 

•  each  issuer  of  an  Underlying  Stock 
shall  be  an  Lxchange  .^ct  reporting 
company  which  is  listed  on  a  national 
securities  exchange  or  is  traded  through 
the  facilities  of  a  national  securities 
association  and  is  subject  to  last  sale 
reporting; 

•  each  Underlying  Stock  of  a  Third- 
Party  Index  will  meet  the  standards  set 
forth  in  the  Commission's  Section 
19(b)(2)  order  approving  the  index,  or 
the  Exchange  rules  under  which  it  was 
approved,  as  the  case  may  be;  and 

•  each  Underlying  Stock  of  an  Issuer 
Index  will  meet  (with  minor 
modifications  set  forth  below)  the 
criteria  in  Phlx  Rules  1009Arb)-(c).  or 
(with  minor  modifications  set  forth 


below)  the  criteria  for  underlving 
securities  in  Phlx  Rule  803(hK3)(A)(i)- 
(iii),  (h)(3)(B)-(D).  and  (h)(4)  and  Phlx 
Rule  1009A(b)(12)  and  the  index 
concentration  limits  m  Phlx  Rule 
1009A(b)(6)  and  in  Rule  1009A(c)(l) 
insofar  as  it  relates  to  Rule  1009A(b)(6) 

Description  of  Index-Linked 
Exchangeable  Notes 

Index-linked  exchangeable  notes  are 
exchangeable  debt  securities  that  are 
exchangeable  al  the  option  of  the  holder 
(subject  to  the  requirement  that  the 
holder  in  most  circumstances  exchange 
a  specified  minimum  amount  of  notes), 
on  call  by  the  issuer  or  at  maturitv  for 
a  cash  amount  (the  'Cash  \'alue 
.Amount")  based  on  the  reported  market 
prices  of  the  I'nderlying  Stocks  of  an 
Underlying  Index  Each  index-linked 
exchangeable  note  is  intended  to 
provide  investors  with  an  instrument 
that  closely  tracks  the  Underlying  Index, 
Notwithstanding  that  the  notes  are 
linked  to  an  index,  they  will  trade  as  a 
single  security  The  linkage  is  on  a  1-to- 
1  basis  so  that  a  holder  of  notes  is  fully 
exposed  to  depreciation  and 
appreciation  of  the  Underlying  Stocks. 
The  Exchange  will  disseminate,  on  a 
real  time  basis  for  each  series  of  index- 
linked  exchangeable  notes,  an  estimate, 
updated  even.  15  seconds,  of  the  value 
of  a  note  of  that  series.^  This  will  be 
based,  for  example,  upon  current 
information  regarding  the  value  of  the 
Underlying  Index  The  value  for  any 
newly  created  index  shall  be 
disseminated  by  the  Exchange  on  a  real 
time  basis  and  updated  even.'  15 
seconds. 

Index-linked  exchangeable  notes  are 
expected  to  trade  at  a  lower  cost  than 
the  cost  of  trading  each  of  the 
Underlying  Stocks  separately  (because 
of  reduced  commission  and  custody 
costs),  and  also  to  give  investors  the 
ability  to  maintain  index  exposure 
without  any  management  or 
administrative  fees  and  ongoing 
expenses  The  initial  offering  price  for 
an  index-linked  exchangeable  note  will 
be  established  on  the  date  the  note  is 
priced  for  sale  to  the  public.  In  addition, 
unlike  many  hybrid  products,  index- 
linked  exchangeable  notes  will  not 
include  embedded  options  or  leverage. 
Because  index-hnked  exchangeable 
notes  are  debt  securities,  holders  will 


'  15  U.S.C.  78srb)(2). 
•17  CFR  240.1 9b-4(e). 
MS  U.S.C.  78s(b)(2). 
•17CFR240.19b-4(e) 


»ln  ca.ses  where  the  Issuer  of  the  index-linked 
exchangeable  note  disseminates  the  estimate  of  the 
value  of  the  note  through  another  exchange,  the 
Phlx  will  ensure  that  such  value  is  being 
disseminated  by  such  other  exchange  on  a  real-time 
basis  and  updated  every  15  seconds.  Telephone 
convcrsaticn  bet'.veer.  John  Deii'lon.  As'if'a"' 
Secretary  and  Counsel,  Phlx,  and  Christopher 
Solgan,  L.aw  Clerk.  Division,  Commission,  on 
November  19.2001. 
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not  be  recognized  by  issuers  of  the 
Underlying  Stocks  as  the  owner  of  those 
stocks  and  will  have  no  rights  as  a 
stockholder  with  respect  to  those  stocks. 

Additional  issuances  of  a  series  of 
index-linked  exchangeable  notes  may  be 
made  subsequent  to  the  initiail  issuance 
of  that  series  (and  prior  to  the  maturity 
of  that  series)  for  purposes  of  providing 
market  liquidity.  Each  series  of  index- 
linked  exchangeable  notes  may  or  may 
not  provide  for  quarterly  interest 
coupons  based  on  dividends  or  other 
cash  distributions  paid  on  the 
Underlying  Stocks  during  a  prescribed 
period  and  an  annual  supplemental 
coupon  based  on  the  value  of  the 
Underlying  Index  during  a  prescribed 
period  Index-linked  exchangeable  notes 
will  generally  be  acquired,  held,  or 
transferred  only  in  round-lot  amounts 
(or  round-lot  multiples)  of  100  notes, 
although  odd-lot  orders  are  permissible 

Beginning  on  a  specified  date  and  up 
to  a  specified  date  prior  to  the  maturity 
date  or  any  call  date,  the  holder  of  an 
index-linked  exchangeable  note  may 
exchange  some  or  all  of  its  index-linked 
exchangeable  notes  for  their  Cash  Value 
Amount,  plus  any  accrued  but  unpaid 
quarterly  interest  coupons.  Holders  will 
generally  be  required  to  exchange  a 
certain  specified  minimum  amount  of 
index-linked  exchangeable  notes, 
although  this  minimum  requirement 
may  be  waived  following  a  downgrade 
in  the  issuers  credit  rating  below 
specified  thresholds  or  the  occurrence 
of  other  specified  events. 

Index-linked  exchangeable  notes  may 
be  subject  to  call  by  the  issuer  on 
specified  dates  or  during  specified 
periods,  upon  at  least  30.  but  not  more 
than  60,  days  notice  to  holders.  The  call 
price  would  be  equal  to  the  Cash  Value 
Amount,  plus  any  accrued  but  unpaid 
quarterly  interest  coupons. 

At  maturity,  the  holder  of  an  index- 
linked  exchangeable  note  will  receive  a 
cash  amount  equal  to  the  Cash  Value 
Amount,  plus  any  accumulated  but 
unpaid  quarterly  and  annual 
supplemental  interest  coupons. 
Although  a  specific  maturity  date  will 
not  be  established  until  the  time  of  the 
initial  offering  of  a  series  of  index- 
linked  exchangeable  notes,  the  index- 
linked  exchangeable  notes  will  provide 
for  maturity  within  a  period  of  not  less 
than  one  nor  more  than  thirty  years 
from  the  date  of  issue. 

In  connection  with  the  initial  listing 
of  each  series  of  index-linked 
exchangeable  notes,  the  Exchange  has 
established  that  a  minimum  of  150.000 
notes  held  by  at  least  400  holders  be 
required  to  be  outstanding  when  trading 
begins.  Beginning  twelve  months  after 
the  initial  issuance  of  a  series  of  index- 


linked  exchangeable  notes,  the 
Exchange  will  consider  the  suspension 
of  trading  in  or  removal  from  listing  of 
that  series  of  index-linked  exchangeable 
notes  under  any  of  the  following 
circumstances:  (i)  If  the  series  has  fewer 
than  50,000  notes  issues  and 
outstanding;  (ii)  if  the  market  value  of 
all  index-linked  exchangeable  notes  of 
that  series  issued  and  outstanding  is  less 
than  $1  million;  or  (iii)  if  such  other 
event  shall  occur  or  such  other 
condition  exists  which  in  the  opinion  of 
the  Exchange  makes  further  dealings  on 
the  Exchange  inadvisable. 

Eligibility  Standards  for  Issuers 

The  following  standards  shall  apply 
to  each  issuer  of  index-linked 
exchangeable  notes: 

(A)  Assets/Equity — The  issuer  shall 
have  assets  in  excess  of  $100  million 
and  stockholders'  equity  of  at  least  SIO 
million.  In  the  case  of  an  issuer  that  is 
unable  to  satisfy  the  earnings  criteria  set 
forth  in  the  first  sentence  of  Phbc  Rule 
803(fl2,  the  Exchange  generally  will 
require  the  issuer  to  have  the  following: 
(i)  Assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million:  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  million. 

(B)  Distribution — Minimum  public 
distribution  of  150,000  notes  with  a 
minimum  of  400  public  noteholders, 
except,  if  traded  in  thousand  dollar 
denominations,  then  no  minimum 
number  of  holders. 

(C)  Principal  Amount/ Aggregate 
Market  Value — Not  less  than  $4  million. 

(D)  Tangible  Net  Worth — The  issuer 
will  be  expected  to  have  a  minimum 
tangible  net  worth  in  excess  of  $250 
million,  and  to  otherwise  substantially 
exceed  the  earnings  requirements  set 
forth  in  the  first  sentence  of  Phlx  Rule 
803(f)2.  In  the  alternative,  the  issuer 
will  be  expected:  (i)  To  have  a  minimum 
tangible  net  worth  of  $150  million,  and 
to  otherwise  substantially  exceed  the 
earnings  requirements  set  forth  in  the 
first  sentence  Phlx  Rule  803(f)2;  and  (ii) 
not  to  have  issued  index-linked 
exchangeable  notes  where  the  original 
issue  price  of  all  the  issuer's  other 
index-linked  exchangeable  note 
offerings  (combined  with  other  index- 
linked  exchangeable  note  offerings  of 
the  issuer's  affiliates)  listed  on  a 
national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  exceeds 
25%  of  the  issuer's  net  worth. 

Description  of  the  Underlying  Indices 

Underlying  Indices  will  either  be:  (i) 
Indices  that  have  been  created  by  a  third 
party  and  have  been  reviewed  and 
approved  for  the  trading  of  options  or 


other  derivative  securities  (each,  a 
Third-Party  Index")  either  by  the 
Commission  under  Section  19(b)(2)  of 
the  Act,"i  and  the  rules  thereunder,  or 
by  the  Exchange  under  rules  adopted 
pursuant  to  Rule  19b-4(e)."  or  (ii) 
indices  which  the  issuer  has  created  and 
for  which  an  Exchange  will  have 
obtained  approval  either  from  the 
Commission  pursuant  to  Section 
19(b)(2)  of  the  Act  '^  and  rules 
thereunder  or  from  the  Exchange  under 
rules  adopted  pursuant  to  Rule  19b- 
4(e)  "  (each,  an  "Issuer  Index"). 

All  changes  to  an  Underlying  Index, 
including  the  deletion  and  addition  of 
Underlying  Stocks,  index  rebalancing, 
and  changes  to  the  calculation  of  the 
index,  will  be  made  in  accordance  with 
the  Commission's  Section  19(b)(2)  order 
or  the  Exchange  rules  under  which  that 
index  was  approved,  as  the  case  may  be. 

The  Underlying  Index  will  be 
calculated  based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar,  or 
modified  equal-dollar  weighting 
methodology.  If  the  issuer  or  a  broker- 
dealer  is  responsible  for  maintaining  (or 
has  a  role  in  maintaining)  the 
Underlying  Index,  it  would  be  required 
to  erect  and  maintain  a  "Fire  Wall,"  in 
a  form  satisfactory  to  the  Exchange,  to 
prevent  the  flow  of  information 
regarding  the  Underlying  Index  from  the 
index  production  persormel  to  the  sales 
and  trading  personnel,  and  the  index 
must  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer. 

Eligibility  Standards  for  Underlying 
Stocks 

The  following  standards  shall  apply 
to  each  Underlying  Stock: 

(A)  General  Criteria — Each  issuer  of 
an  Underlying  Stock  shall  be  an 
Exchange  Act  reporting  company  that  is 
listed  on  a  national  securities  exchange 
or  is  traded  through  the  facilities  of  a 
national  securities  association  and  is 
subject  to  last  sale  reporting. 

(B)  Criteria  Applicable  to  Underlying 
Stocks  of  Third-Party  Indices — In 
addition  to  meeting  the  "General 
Criteria"  set  forth  under  clause  (A) 
above,  each  Underlying  Stock  of  a 
Third-Party  Index  shall  also  meet  the 
criteria  specified  for  Underlying  Stocks 
of  that  index  in  the  Commission's 
Section  19(b)(2)  order  approving  that 
index  or  the  Exchange  rules  under 
which  it  was  approved. 

(C)  Criteria  Applicable  to  Underlying 
Stocks  of  Issuer  Indices — In  addition  to 


'"ISU.S.C.  78s(b). 
"17U.S.C.  240.19b-»(e). 
'M5U.S.C.  7Bs(b). 
'^17CFR240.19b-4(e). 
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meeting  the  "General  Criteria"  set  forth 
under  clause  (A)  above,  each 
Underlying  Stock  of  an  Issuer  Index 
shall  also  meet  the  criteria  specified  in 
(1)  or  (2)  below: 

(1)  Each  Underlying  Stock  of  an  Issuer 
Index  shall  meet  each  of  the  following 
criteria: 

(a)  A  minimum  market  value  of  at 
least  $75  million,  except  that  for  each  of 
the  lowest  weighted  Underlying  Stocks 
in  the  index  that  in  the  aggregate 
account  for  no  more  than  10%  of  the 
weight  of  the  index,  the  market  value 
can  be  at  least  $50  million; 

(b)  trading  volume  in  each  of  the  last 
six  months  of  not  less  than  1  million 
shares,  except  that  for  each  of  the  lowest 
weighted  Underlying  Stocks  in  the 
index  that  in  the  aggregate  account  for 
no  more  than  10%  of  the  weight  of  the 
index,  the  trading  volume  shall  be  at 
least  500,000  shares  in  each  of  the  last 
six  months; 

(c)  in  a  capitalization-weighted  index, 
the  lesser  of  the  five  highest  weighted 
Underlying  Stocks  in  the  index  or  the 
highest  weighted  Underlying  Stocks  in 
the  index  that  in  the  aggregate  represent 
at  least  30%  of  the  total  number  of 
Underlying  Stocks  in  the  index,  each 
have  an  average  monthly  trading 
volume  of  at  least  2  million  shares  over 
the  previous  six  months; 

(a)  90%  of  the  index's  numerical 
index  value  and  at  least  80%  of  the  total 
number  of  Underlying  Stocks  will  meet 
the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  1009; 

(e)  American  Depositary  Receipts 
("ADRs")  that  are  not  subject  to 
comprehensive  surveillance  agreements 
do  not  in  the  aggregate  represent  more 
than  20%  of  the  weight  of  the  index; 

(f)  all  component  stocks  or  ADRs  will 
either  be  listed  on  the  American  Stock 
Exchange  or  the  New  York  Stock 
Exchange  or  traded  through  the  facilities 
of  the  National  Association  of  Securities 
Dealers  Automated  Quotation  System 
and  reported  National  Market  Svstem 
securities;  and 

(g)  no  Underlying  Stock  will  represent 
more  than  25%  of  the  weight  of  the 
index,  and  the  five  highest  weighted 
Underlying  Stocks  in  the  index  will  not 
in  the  aggregate  account  for  more  than 
50%  of  the  weight  of  the  index  (60%  for 
an  index  consisting  of  fewer  than  25 
Underlying  Stocks). 

The  standards  set  forth  in  clauses  (a) 
to  (g)  above  must  be  continuously 
maintained,  except  that: 

(a)  The  criteria  that  no  single 
Underlying  Stock  represent  more  than 
25%  of  the  weight  of  the  index  and  the 
five  highest  weighted  Underlying  Stocks 
in  the  index  cannot  represent  more  than 


50%  (or  60%  of  indices  with  less  than 
25  Underlying  Stocks)  of  the  weight  of 
the  index,  need  only  be  satisfied  for 
capitalization-weighted  and  price- 
weighted  indices  as  of  the  first  day  of 
Januan.-  and  July  in  each  year; 

(b)  the  total  number  of  Underlying 
Stocks  in  the  index  may  not  increase  or 
decrease  by  more  than  33'  t%  from  the 
number  of  Underlying  Stocks  in  the 
index  at  the  time  of  its  initial  listing, 
and  in  no  event  may  be  fewer  than  nine 
Underlying  Stocks; 

(c)  the  trading  volume  of  each 
Underlying  Stock  in  the  index  must  be 
at  least  500.000  shares  for  each  of  the 
last  six  months,  except  that  for  each  of 
the  lowest  weighted  Underlying  Stocks 
in  the  index  that  in  the  aggregate 
account  for  no  more  than  10%  of  the 
weight  of  the  index  trading  volume 
must  be  at  least  400,000  shares  for  each 
of  the  last  six  months;  and 

(d)  in  a  capitalization-weighted  index, 
the  lesser  of  the  five  highest  weighted 
Underlying  Stocks  in  the  index  or  the 
highest  weighted  Underlying  Stocks  in 
the  index  that  in  the  aggregate  represent 
at  least  30%  of  the  total  number  of 
stocks  in  the  index  have  had  an  average 
monthly  trading  volume  of  at  least  1 
million  shares  over  the  previous  six 
months. 

(2)  In  the  alternative,  each  Underlying 
Stock  of  an  Issuer  Index  shall  meet  each 
of  the  following  criteria: 

(a)(i)  a  minimum  market 
capitalization  of  $3  billion  and  during 
the  12  months  preceding  listing  is 
shown  to  have  traded  at  least  2.5 
million  shares;  (ii)  a  minimum  market 
capitalization  of  $1.5  billion  and  during 
the  12  months  preceding  listing  is 
shown  to  have  traded  at  least  10  million 
shares;  or  (iii)  a  minimum  market 
capitalization  of  $500  million  and 
during  the  12  months  preceding  listing 
is  shown  to  have  traded  at  least  15 
million  shares; 

(b)  no  Underlying  Stock  will  represent 
more  than  25%  of  the  weight  of  the 
index,  and  the  five  highest  weighted 
component  securities  in  the  index  do 
not  in  the  aggregate  account  for  more 
than  50%  of  the  weight  of  the  index 
(60%  for  an  index  consisting  of  fewer 
than  25  component  securities),  except 
that  for  capitalization-weighted  and 
price-weighted  indices  these  standards 
need  be  satisfied  only  as  of  the  first  day 
of  January  and  Julv  in  each  vear; 

(c)  if  any  Underlying  StocV  is  the 
stock  of  a  non-U. S.  company  that  is 
traded  in  the  U.S.  market  as  sponsored 
American  Depositary  Shares  ("ADS")  or 
ADRs  then  for  each  such  security  the 
Exchange  shall  either; 

(i)  have  in  place  a  comprehensive 
surveillance  sharing  agreement  with  the 


primar>-  exchange  on  which  each 
security  underlying  the  ADS  or  ADR  is 
traded; 

(ii)  the  combined  trading  volume  of 
each  non-U. S,  security  and  other  related 
non-U. S.  securities  occurring  in  the  U.S. 
market  or  in  markets  with  which  the 
Exchange  has  in  place  a  comprehensive 
sur\'eillance  sharing  agreement 
represents  (on  a  share  equivalent  basis 
for  any  ADSs)  at  least  50%  of  the 
combined  worldwide  trading  volume  in 
each  non-U. S  security,  other  related 
non-U. S.  securities,  and  other  classes  of 
common  stock  related  to  each  non-U. S. 
security  over  the  six-month  period 
preceding  the  date  of  listing  of  the 
related  index-linked  exchangeable  note, 
or 

(iii)(A)  the  combined  trading  volume 
of  each  non-U. S  security  and  other 
related  non-U. S.  securities  occurring  in 
the  U.S.  market  represents  (on  a  share 
equivalent  basis)  at  least  20%  of  the 
combined  world-wide  trading  volume  in 
each  non-U. S.  security  and  in  other 
related  non-U. S.  securities  over  the  six- 
month  period  preceding  the  date  of 
listing  of  the  related  index-linked 
exchangeable  note;  (B)  the  average  daily 
trading  volume  for  each  non-U. S. 
security  in  the  U.S.  markets  over  the  six 
months  preceding  the  date  of  listing  of 
the  related  index-linked  exchangeable 
note  is  100.000  or  more  shares;  and  (C) 
the  trading  volume  is  at  least  60.000 
shares  per  day  in  the  U.S.  markets  on  a 
majoritN'  of  the  trading  days  for  the  six 
months  preceding  the  date  of  listing  of 
the  related  index-linked  exchangeable 
note. 

(d)  An  Underlying  Stock  may  not 
exceed  5%  of  the  total  outstanding 
common  shares  of  the  issuer  of  that 
Underlying  Stock,  however,  if  any 
Underlying  Stock  is  a  non-U  S  security 
represented  by  ADSs.  common  shares, 
or  otherwise,  then  for  each  such  index- 
linked  exchangeable  note  the 
instrument  may  not  exceed: 

(i)  2%  of  the  total  shares  outstanding 
worldwide  provided  at  least  20%  of  the 
worldwide  trading  volume  in  each  non- 
U.S.  security  and  related  non-U. S 
secunty  during  the  SLX-month  period 
preceding  the  date  of  listing  occurs  in 
the  U.S.  market; 

(ii)  3%  of  the  total  worldwide  shares 
outstanding  provided  at  least  50%  of  the 
worldwide  trading  volume  in  each  non- 
U.S.  security  and  related  non-U  S 
security  during  the  SLX-month  period 
preceding  the  date  of  listing  occurs  in 
the  U.S.  market;  and 

(iii)  5%  of  the  total  shares  outstanding 
worldwide  provided  at  least  70%  of  the 
worldwide  trading  volume  in  each  non- 
U.S.  security  and  related  non-U. S. 
security  during  the  six-month  period 
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preceding  the  date  of  listing  occurs  in 
the  U.S.  market. 

(e)  if  any  non-U. S.  security  and 
related  securities  has  less  than  30%  of 
the  worldwide  trading  volume  occurring 
in  the  U.S.  market  during  the  six-month 
period  preceding  the  date  of  listing, 
then  the  instrument  may  not  be  linked 
to  that  non-L'.S.  security. 

If  an  issuer  proposes  to  list  an  index- 
linked  exchangeable  note  that  relates  to 
more  than  the  allowable  percentages  set 
forth  above,  the  Exchange,  with  the 
concurrence  of  the  staff  of  the  Division, 
will  evaluate  the  maximum  percentage 
of  index-linked  exchangeable  note  that 
mav  be  issued  on  a  case-by-case  basis. 

if  an  Underlying  Stock  to  which  an 
index-linked  exchangeable  note  is  to  be 
linked  is  the  stock  of  a  non-U. S. 
company  which  is  traded  in  the  U.S. 
market  as  a  sponsored  ADS.  ordinary 
shares  or  otherwise,  then  the  minimum 
number  of  holders  of  such  Underlying 
Stock  shall  be  2.000 

Exchange  Rules  Applicable  to  Index- 
Linked  Exchangeable  Notes 

Index-linked  exchangeable  notes  will 
he  treated  as  equity  instruments.  Index- 
linked  exchangeable  notes  will  be 
subject  to  all  Exchange  rules  governing 
the  trading  of  equity  spcurities. 
including,  among  others,  rules 
governing  priority,  parity  and 
precedence  of  orders,  market  volatility 
related  trading  halt  provisions  pursuant 
to  Phlx  Rule  13,3.  and  responsibilities  of 
specialists.  Exchange  equity  margin 
rules  and  the  regular  equity  trading 
hours  of  9:30  am  to  4  pm  will  applv  to 
transactions  in  index-linked 
exchangeable  notes. 

In  addition,  consistent  with  other 
structured  products,  the  Exchange  will 
distribute  a  circular  to  its  membership, 
prior  to  the  commencement  of  trading, 
providing  guidance  with  respect  to, 
among  other  things,  the  fact  that  the 
notes  are  subject  to  call  by  the  issuer, 
and  the  member  firm  responsibilities 
under  Exchange  Rules  746  and  747. 
Lastly,  as  with  other  structured 
products,  the  Exchange  will  closely 
monitor  activity  in  index-linked 
exchangeable  notes  to  identify-  and  deter 
any  potential  improper  trading  activitv 
in  the  index-linked  exchangeable  notes. 

2.  Statutory  Basis 

The  proposed  rule  change,  as 
amended,  is  consistent  with  Section  6(b) 
of  the  Act  '-•  in  general  and  furthers  the 
fibjectives  of  Section  6(b)(5) '"'  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manioulative 


acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  WTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copving  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-92  and  should  be 
submitted  by  December  18,  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  and  Amendment 
No.  1  and  2  are  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  "^  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  Exchange's 
proposal  to  list  and  trade  index-linked 


exchangeable  notes  will  provide  an 
instrument  for  investors  to  achieve 
desired  investment  objectives  through 
the  purchase  of  debt  securities — index- 
inked  exchangeable  notes — 
exchangeable  for  the  cash  value  of  the 
Underlying  Stocks  of  an  Underlying 
Index.'"  Accordingly,  the  Commission 
finds  that  the  Exchange's  proposal  will 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. ^^ 
The  Commission  notes  that  the  initial 
offering  price  of  an  index-linked 
exchangeable  note  will  be  determined 
on  the  date  that  the  note  is  priced  for 
sale  to  the  public.  The  Commission 
believes  that  index-linked  exchangeable 
notes  will  be  attractive  to  investors 
because  they  are  expected  to  trade  at 
lower  cost  than  the  cost  of  trading  each 
of  the  Underlying  Stocks  separately.  The 
Commission  also  notes  that  the 
Exchange  will  disseminate  an  estimate 
of  the  value  of  a  note  for  each  series  of 
index-linked  exchangeable  notes,  on  a 
real  time  basis,  every  15  seconds.  The 
value  of  any  Underlying  Index  will  also 
be  publicly  available  to  investors  on  a 
real  time  basis.  The  Phlx.  for  example, 
has  stated  that  to  the  extent  there  is  an 
existing  Index,  it  will  ensure  its  value  is 
publicly  available,  and  if  it  is  a  new- 
Index,  that  the  Phlx  would  publish  the 
value  itself  on  a  real  time  basis.  This 
will  ensure  investors  receive  up-to-date 
information  on  the  value  of  the  note  and 
the  Underlying  Index.  Accordingly. 


'M5  U.S.C.  78f(b). 
'M5  U.S.C.  78f(b)(5). 


'■'■  IsLi.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commicsion  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


'"  Index-linked  exchangeable  notes  will  generally 
be  acquired,  held  or  transferred  only  in  round-lot 
amounts  (or  round-lot  multiples)  of  100  notes 
although  odd-lot  orders  are  permissible.  Although 
these  notes  will  have  features  similar  to  other  index 
related  products,  they  differ  from  other  products 
with  respect  to  their  exchangeability  feature.  The 
Commission  notes  that  the  holder  of  the  note  may 
exchange  the  notes  at  his  or  her  option,  on  call  by 
the  issuer,  iir  at  maturity  for  the  cash  value  based 
upon  the  reported  market  prices  of  the  Underlying 
Stock;-  of  an  I'nderlying  Index.  Holders,  however, 
will  generally  be  required  to  exchange  a  certain 
specified  minimum  amount  of  index-linked 
pxrhangeabie  notes,  although  this  minimum 
requirement  may  be  waived  following  a  downgrade 
in  the  issuers  credit  rating  below  specified 
thresholds  or  the  occ  urrence  of  other  specified 
events. 

'"  Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  functions,  because  any  tjenefits  that 
might  be  derived  by  market  participants  would 
iikely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 
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index-linked  exchangeable  notes  should 
allow  investors  to:  (i)  Respond  quickly 
to  market  changes  through  intra-day 
trading  opportunities;  (ii)  engage  in 
hedging  strategies  not  currently 
available  to  retail  investors:  and  (iii) 
reduce  transaction  costs  for  trading  a 
group  or  index  of  securities. 

Although  the  value  of  index-linked 
exchangeable  notes  will  be  based  on  the 
value  of  the  Underlying  Stocks  in  an 
Underlying  Index,  index-linked 
exchangeable  notes  are  not  leveraged 
instruments.'^  In  essence,  index-linked 
exchangeable  notes  are  debt  securities 
based  on  the  Underlying  Stocks  of  an 
Underlying  Index:  the  holders  of  such 
notes  will  not  be  considered  owners  of 
the  Underlying  Stocks  and  will  not  have 
the  rights  of  a  stockholder  in  those 
stocks.  However,  index-linked 
exchangeable  notes  will  be  regulated  as 
equity  instruments  and  will  be  subject 
to  all  of  the  Exchange's  rules  governing 
the  trading  of  equity  securities. 
Nevertheless,  the  Commission  believes 
that  the  unique  nature  of  index-linked 
exchangeable  notes,  related  to.  among 
other  things,  the  exchangeabilitv 
feature.-"  raise  certain  product  design, 
disclosure,  trading,  and  other  issues  that 
must  be  addressed. 

A  Index-Linked  Exchangeable  Notes 
Generally 

The  Commission  believes  that  the 
proposed  index-linked  exchangeable 
notes  are  reasonably  designed  to 
provide  investors  with  an  investment 
vehicle  that  substantially  reflects  the 
value  of  the  Underlying  Stocks  of  an 
Underlying  Index.  Index-linked 
exchangeable  notes  will  be  treated  as 
equity  instruments  subject  to  Phlx  rules 
governing  the  trading  of  equitv 
securities.  As  such,  the  Commission 
finds  that  adequate  rules  and 
procedures  exist  to  govern  the  trading  of 
index-linked  exchangeable  notes.  In  this 
regard,  the  Commission  notes  that  the 
Exchange  will  impose  specific  criteria 
in  the  selection  of  issuers,  the 
Underlying  Stocks,  and  the  Underlving 
Indices. 

As  noted  above,  the  Phlx  rules  for 
index-linked  exchangeable  notes 
contain  specific  criteria  for  issuers.  For 
example,  the  issuer  must  have  a 
minimum  tangible  net  worth  in  excess 


'"In  contrast,  proposals  to  list  exchange-traded 
derivative  products  that  contain  a  built-in  leverage 
feature  or  component  raise  additional  regulatory 
issues,  including  heightened  concerns  regarding 
manipulation,  market  impact,  and  customer 
suitability  See.  e.g..  Securities  Exchange  Act 
Release  No.  36165  (August  29.  1995).  60  FR  46653 
(ScpiciTibcr  7.  ISSo)  (relating  to  the  establishment 
of  uniform  listing  and  trading  guidelines  for  slock 
index,  currency,  and  currency  index  warrants) 

20  See  supra  note  15 


of  $250  million  and  substantially  exceed 
the  earnings  requirements  in  the  first 
sentence  of  Phlx  Rule  803(f)2;  or  a 
minimum  tangible  value  of  Si  50     * 
million,  substantially  exceed  the 
earnings  requirements  in  the  first 
sentence  of  Phlx  Rule  803(f)2.  and  not 
to  have  issued  index-linked 
exchangeable  notes  where  the  original 
issue  price  of  all  the  issuer's  other 
index-linked  exchangeable  note 
offerings  (combined  with  other  index- 
linked  exchangeable  note  offerings  of 
the  issuer's  affiliates)  listed  on  a 
national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  exceeds 
25%  of  the  issuer's  net  worth.  These 
criteria  are  in  part  intended  to  ensure 
that  the  issuer  has  enough  assets  to  meet 
its  obligations  under  the  terms  of  the 
note  and  should  help  to  reduce 
systematic  risk. 

The  minimum  issue  requirements  for 
the  issue  of  index-linked  exchangeable 
notes  should  also  serve  to  establish  a 
minimum  level  of  liquiditv  for  the 
product.  These  issue  requirements 
include:  (i)  A  minimum  public 
distribution  of  150.000  notes  with  a 
minimum  of  400  public  noteholders  (no 
minimum  number  of  holders  if  traded  in 
one  thou.sand  dollar  denominations), 
and  (ii)  market  value  of  $4  million. 

The  Phlx  rules  applicable  to  the 
index-linked  exchangeable  notes  also 
contain  minimum  requirements  for  the 
Indices  the  note  can  be  linked  to  and  the 
underlying  components  of  those 
Indices.  For  example,  because  all 
components  of  an  Underlying  Index 
must  be  a  U.S.  reporting  company,  there 
will  be  information  of  available  Index 
component  stocks.  Further,  the  Phlx's 
proposed  rules  for  the  Indices 
underlying  index-lined  exchangeable 
notes  are  linked  to  other  approved 
criteria  for  index  related  products. 
Accordingly,  any  Underlying  Index 
would  have  to  follow  the  criteria 
adopted  by  the  Commission  for  tiiat 
Index,  including  the  criteria  for 
component  stocks  already  in  Phlx's 
rules.  These  requirements  will  generallv 
contain,  among  other  things,  minimum 
market  capitalization,  trading  volume, 
and  concentration  requirements  that  are 
designed  to  reduce  manipulation 
concerns  and  ensure  a  minimum  level 
of  liquidity  for  component  securities. 

In  summary,  the  rules  for  selecting 
components  of  Indices  are  intended  to 
make  the  Underlying  Stocks  and  the 
Underlying  Indices  representatives  of 
the  market  they  are  intended  to  reflect 
as  well  as  to  reduce  manipulation 
concerns  by  setting  forth  minimum 
liquidity  standards  for  Underlying 
Stocks.  Accordingly,  the  Commission 
believes  that  these  criteria  should  serve 


to  ensure  that  the  Underlying  Stocks  of 
Underlying  Indices  are  well  capitalized 
and  activelv  traded. 

B.  Disclosure 

The  Commission  believes  that  the 
Exchange's  proposal  should  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequatelv  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  index-lined  exchangeable  notes. 
The  Commission  notes  that  upon  the 
initial  listing  of  any  class  of  index- 
linked  exchangeable  notes,  the 
Exchange  will  issue  a  circular  to  its 
members  explaining  the  unique 
characteristics  and  risk  of  this  tvpe  of 
security.-'  The  circular  will  also  note 
Exchange  members'  responsible  under 
Exchange  Rules  746  and  747  regarding 
transactions  in  index-linked 
exchangeable  notes.  Exchange  Rule  746 
generally  requires  that  members  use  due 
diligence  to  learn  the  essential  facts 
relative  to  ever>-  customer,  even  order 
or  account  accepted  —  Exchange  Rule 
747  generally  requires  that  members  be 
personally  informed  of  the  essential 
facts  of  each  customer  prior  to  giving 
the  required  written  approval  for  the 
opening  of  that  customer  account. ^^ 

C.  Trading  of  Index-Linked 
Exchangeable  Notes 

The  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 
trading  of  index-linked  exchangeable 
notes.  Index-linked  exchangeable  notes 
will  be  treated  as  equity  instruments 
subject  to  all  Phlx  rules  governing  the 
trading  of  equity  securities  These  rules 
include;  rules  governing  priority,  paritv 
and  precedence  of  orders,  market 
volatility  related  trading  halt  provisions 
pursuant  to  Exchange  Rule  133. 
responsibilities  of  specialists,  members 
dealing  for  their  own  accounts,  odd-lot 
brokers,  and  registered  traders,  and 
handling  of  orders  and  reports  -■»  In 
addition,  the  Exchange's  equity  margin 
rules  and  regular  equity  trading  hours  of 
9:30  am  to  4  pm  will  applv  t(j 
transactions  in  index-linked 
exchangeable  notes. 

The  Commission  is  satisfied  with 
Phlx's  development  of  specific  listing 
and  delisting  criteria  for  index-linked 
exchangeable  notes  For  example,  m 
connection  with  the  initial  listing  of 
each  series  of  index-linked 
exchangeable  notes,  the  Exchange  has 
established  that  a  minimum  of  150,000 


''  The  Exchange  represents  that  it  will  highlight 
the  exchangeability  feature  of  index-linked 
exchangeable  notes  in  its  circular  to  members. 
.Amendment  No.  1.  supra  note  3. 

'^  Phlx  Rule  746. 

"Phlx  Rule  747. 

-*  Amendment  No.  1.  supra  note  3 
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notes  held  by  at  least  400  holders  be 
required  to  be  outstanding  when  trading 
begins.  These  criteria  should  help 
ensure  that  a  minimum  level  of  liquidity 
will  exist  in  each  series  of  index-linked 
exchangeable  notes  to  allow  for 
maintenance  of  fair  and  orderly  markets. 
The  delisting  criteria  also  allows  the 
Exchange  of  consider  suspension  of 
trading  and  the  delisting  of  a  series  of 
index-linked  exchangeable  notes  if  an 
event  were  to  occur  that  made  further 
dealings  in  such  series  inadvisable.  This 
will  give  the  Phlx  flexibility  to  delist 
inde.x-linked  exchangeable  notes  if 
circumstances  warrant  such  action. 
Further,  Phlx  rules  have  specific  criteria 
that  allow  them  to  delist  if  there  is  fewer 
than  50.000  notes  issued  and 
outstanding,  of  if  the  market  value  of  the 
index-exchangeable  notes  is  less  than 
SlOO.OOO.  This  should  ensure  a 
minimum  level  of  liquidity  for  these 
products.  Accordingly,  the  Commission 
believes  that  the  rules  governing  the 
trading  of  index-linked  exchangeable 
notes,  consistent  with  Section  6(b)(5)  of 
the  Act.-''  provide  adequate  safeguards 
to  protect  investors  and  the  public 
interest.  While  the  index-linked 
exchangeable  notes  have  certain  call 
and  redemption  features  that  make  them 
different  from  other  products,  the  PhLx 
has  addressed  any  concerns  by  adopting 
the  existing  criteria  used  in  other  index 
related  products.  In  addition,  the  PhLx 
will  highlight  these  different  features  in 
the  circular  to  members. 

D.  Dissemination  of  Information 

The  Commission  believes  that  the 
value  of  index-linked  exchangeable 
notes  that  the  Exchange  proposes  to 
disseminate  will  provide  investors  with 
timely  and  useful  information 
concerning  the  value  of  the  index-linked 
exchangeable  notes  based  on  current 
information  regarding  the  value  of  the 
Underlying  Index.  The  value  of  the 
Underlying  Index  will  also  be  publicly 
disseminated.  This  information  will  be 
disseminated  and  updated  eveiy  15 
seconds  during  regular  Phlx  trading 
hours  of  9:30  am  to  4:00  pm, 
Philadelphia  time. 

E.  Surveillance 

The  Commission  believes  that  the 
sun.'eillance  procedures  developed  by 
the  Phlx  for  index-linked  exchangeable 
notes  should  be  adequate  to  address 
concerns  associated  with  the  listing  and 
trading  of  such  notes,  in  this  regard,  the 
Phlx  has  developed  procedures  to 
monitor  activity  in  index-linked 
exchangeable  notes  to  identify  and  deter 
improper  trading  activity. 


The  Commission  also  notes  that 
concerns  are  raised  when  a  broker- 
dealer  is  involved  in  the  development 
and  maintenance  of  an  Underlying 
Index  upon  which  a  product,  such  as 
index-linked  exchangeable  notes  is 
based,  in  that  case,  the  broker-dealer 
and  its  affiliate  should  have  procedures 
designed  specifically  to  address  the 
improper  sharing  of  information.  The 
Commission  notes  that  the  Exchange 
requires  the  implementation  of 
procedures  that  are  satisfactory  to  the 
Exchange  to  prevent  the  misuse  of 
material,  non-public  information 
regarding  changes  to  Underlying  Stocks 
of  an  Underlying  Index  in  a  particular 
series  of  index-linked  exchangeable 
notes.  In  addition,  the  Commission 
notes  that  if  a  broker-dealer  is  involved 
in  developing  or  maintaining  an 
Underlying  Index,  the  Index  must  be 
calculated  by  a  third  party  who  is  not 
a  broker-dealer. -f'  The  Commission 
believes  that  such  information  barrier 
procedures  will  address  the 
unauthorized  transfer  and  misuse  of 
material,  non-public  information. 

F.  Scope  of  the  Commission's  Order 

The  Commission  is  approving  the 
Exchanges  proposed  listing  and  trading 
standards  for  the  index-linked 
exchangeable  notes  as  discussed  herein. 
Index-linked  exchangeable  notes 
addressed  in  this  order  can  be  listed 
pursuant  to  Rule  19b— 4(e)  '^  if  they  meet 
the  standards  discussed  above  in  the 
Phlx  rules.  The  Commission  notes  that 
with  respect  to  any  hiture  rules  adopted 
by  the  Exchange  pursuant  to  Rule  19b- 
4(e), 2«  the  Exchange  has  indicated  that 
in  its  Section  19(b)(2)  filings  to  adopt 
such  new  rules,  it  will  state  and  discuss 
whether  or  not  it  proposes  to  apply  the 
new  rule  standards  to  index-linked 
exchangeable  notes. ^'t 

G.  Accelerated  Approval 

The  Commission  finds  good  cause  for 
approving  the  proposal  prior  to  the 
thirtieth  day  after  the  date  of  the 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  proposal 
establishes  listing  and  trading  standards 
for  a  new  product,  index-linked 
exchangeable  notes.  Granting 
accelerated  approval  will  allow  the 
Exchange  to  immediately  begin  listing 
and  trading  series  of  index-linked 
exchangeable  notes  under  these  new 
standards.  While  the  structure  of  the 
product  is  different  from  those 
previously  reviewed  by  the 


Commission,  the  Phl.x  proposes  to  applv 
existing  criteria  used  for  other  index 
related  products.  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)  of  the  Act,-'"  to  approve  the 
proposal  on  an  accelerated  basis. 

V.  Conclusion 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  and  Amendments 
No.  1  and  2  (SR-Phlx-2001-92)  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."'^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  01-29.399  Filed  11-26-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45083;  File  No.  SR-Phlx- 
2001-93] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imniediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  Inc.  Relating  to  the 
Listing  Agreement  for  index-Linked 
Exchangeable  Notes 

November  19.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
CAcf),!  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  an  October 
22,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  is  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
Amendment  No.  1  was  filed  on 
November  2,  2001.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  he  proposed  rule  change 
from  interested  persons. 


'MS  U  S.C   78f(6)l5). 


-'  Sei-  Phlx  Rule  1009A(b)(12). 

-"17CFK240.19b-4(e). 

"Id. 

"See  Amendraent  No.  2,  supra  note  4. 


"15  l:.S.C.  78f(b)(5)  and  78s(b). 

3'  15  U.S.C.  78s(b)(2). 

"17CFR20O.3O-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

5  See  letter  from  John  Davion,  Assistant  Secretary 
and  Counsel,  Phlx.  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  1.  2001 
(".Amendment  No  1").  In  .Amendment  Nn  1,  the 
Phlx  requested  that  the  Commission  waive  the  30- 
day  period  under  which  the  proposal  would 
bpcome  operative  under  Rule  19b— 4(f)(6)(iii).  17 
CFR  240.19b-4(f)(6)(iii). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  under  the  Act, 
the  Phlx  proposes  to  adopt  a  modified 
listing  agreement  for  a  new  product  to 
be  known  as  index-linked  exchangeable 
notes. "^ 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 

Listing  Agreement 

Xothing  in  the  following  agreement 
shall  be  so  construed  as  to  require  the 
issuer  to  do  any  act  in  contravention  of 
law  or  in  violation  of  any  rule  or 
regulation  of  any  public  authority 
exercising  jurisdiction  of  the  Issuer. 

;  (hereinafter  called  the 

"Corporation"),  in  consideration  of  the 
listing  of  its  securities  covered  by  this 
application,  hereby  agrees  with  the 
Philadelphia  Stock  Exchange 
(hereinafter  called  the  "Exchange"),  as 
follows: 

/.  The  Corporation  Will 

1.  promptly  notify  the  Exchange  as 
soon  as  it  becomes  aware  that  it  does 
not  meet  the  maintenance  listing 
standards. 

2.  promptly  notify  the  Exchange  of 
any  change  in  the  general  character  or 
nature  of  its  business. 

3.  promptly  notify  the  Exchange  of 
any  changes  of  officers  or  directors. 

4.  promptly  notif\'  the  Exchange  in 
the  event  that  it  or  any  company 
controlled  by  it  shall  dispose  of  any 
property  or  of  any  equity  interest  in  any 
of  its  subsidiary  companies. 

5.  promptly  notify-  the  Exchange  of 
any  change  in,  or  removal  of.  collateral 
deposited  under  any  mortgage  or  trust 
indenture,  under  which  listed  securities 
of  the  Corporation  have  been  issued. 

6.  file  two  copies  of  all  material 
mailed  by  the  Corporation  to  its 
stockholders  with  respect  to  any 
amendment  to  its  Certificate  of 
Incorporation. 

7  file  with  the  Exchange  two  copies 
of  any  amendment  to  the  Certificate  of 
Incorporation  (one  of  which  will  be 
certified)  as  soon  as  the  amendment  heis 
the  approval  of  the  appropriate  state 
agencies. 

8.  file  with  the  Exchange  two  copies 
of  any  amendments  to  the  By-Laws  of 


*  On  October  4.  2001 .  the  Exchange  filed  with  the 
Commission  SR-Phlx-2001-92.  a  proposed  rule 
change  requesting  accelerated  approval  of  new 
listing  standards  for  index-linked  exchangeable 
notes  This  filing  was  approved  November  19.  2001 
The  Exchange  states  that  the  listing  standards  in 
SR-Phlx-2001-92  are  substantially  identical  to  the 
listing  standard  adopted  by  the  .American  Stock 
Exchange  LLC  for  index-linked  exchangeable  notes 
See  Securities  Exchange  Act  Release  No  44621 
(July  30,  2001),  66  FR  41064  (August  6.  2001) 


the  Corporation  (one  if  which  will  be 
certified)  as  soon  as  the  amendment  has 
the  approval  of  the  appropriate  state 
agencies. 

9.  disclose  in  its  armual  report  for  the 
Corporation's  fiscal  year: 

a.  the  number  of  unoptioned  shares 
available  at  the  beginning  and  at  the 
close  of  the  year  for  the  granting  of 
options  under  an  option  plan; 

b.  any  changes  in  the  exercise  price  of 
outstanding  options,  through 
cancellation  and  reissuance  or 
otherwise,  except  price  changes 
resulting  from  the  normal  operation  of 
anti-dilution  provisions  of  the  options; 
and 

c.  any  changes,  cancellations  or 
exercises  of  any  options  or  warrants. 

10  notify  the  Exchange  within  ten 
business  days  following  the  end  of  the 
month  in  which  the  change  occurred  if 
the  Corporation  reacquires  or  disposes 
of.  directly  or  indirectly,  any  of  its 
previously  listed  stock 

11.  receive  the  approval  of  the 
Exchange  before  it  purchases,  directly  or 
indirectly,  any  of  its  securities  listed  on 
the  Exchange  at  a  price  in  excess  of  its 
market  value. 

12.  not  redeem  any  of  its  listed 
securities  in  a  manner  other  than  pro 
rata  without  prior  approval  of  the 
Exchange.  The  Corporation  will  notify- 
the  Exchange  at  least  fifteen  days  in 
advance  of  any  such  redemption  and 
will  provide  any  information  requested 
in  reference  to  such  redemption  to  the 
Exchange  in  a  prompt  maimer 

13.  promptly  notify-  the  Exchange  of 
any  corporate  action  which  will  result 
in  the  redemption,  cancellation  or 
retirement,  in  whole  or  in  part,  of  any 
security  of  the  Corporation  listed  on  the 
Exchange  as  soon  as  the  Corporation's 
management  initiates  such  action. 

14.  give  the  Exchange  at  least  ten 
business  days  notice  in  advance  of  the 
closing  of  the  transfer  books,  or  of  the 
taking  of  a  record  of  its  stockholders  for 
any  purpose. 

15.  not  make  any  change  in  the  form 
or  nature  of  any  of  its  securities  that  are 
listed  on  the  Exchange  or  in  the  rights 
or  privileges  of  its  holders,  without 
having  given  twenty  business  days  prior 
notice  to  the  Exchange  of  the  proposed 
change  and  having  applied  for  the 
listing  of  the  changed  securities  if 
required  by  the  Exchange. 

16.  furnish  to  the  Exchange  on 
demand  any  information  concerning  the 
Corporation  as  the  Exchange  may 
reasonably  require. 

17.  promptly  notify-  the  Exchange  of 
any  depletion  in  the  supply  of  stock 
available  for  trading  caused  by  the 
deposit  of  stock  under  any  voting  trust. 


tender  offer  or  any  other  deposit 
agreement 

18  apply  to  the  Exchange  for  the 
listing  of  additional  amounts  of  listed 
securities  at  least  fiheen  business  davs 
prior  to  their  issuance  in  order  to  afford 
the  Exchange  adequate  time  to  properly 
evaluate  the  application. 

n.  The  Corporation  Will 

1.  publish  and  mail  to  the  holders  of 
listed  securities  (and  file  copies  with  the 
Exchange),  at  least  ten  business  days 
before  the  annual  meeting  and  not  later 
than  four  months  after  the  close  of  the 
fiscal  year,  an  armual  report  containing 
audited  financial  statements  prepared  in 
conformity  with  the  requirements  of  the 
Securities  and  Exchange  Commission 

2.  establish  and  maintain  an  Audit 
Committee,  which  will  consist  of  at 
least  two  independent  directors.  Such 
directors  will  not  act  as  officers  of  the 
Corporation  nor  will  they  own  more 
than  ten  percent  of  common  shares 
outstanding. 

3.  promptly  notify  the  Exchange  of 
any  change  of  their  designated 
independent  auditors  which  regulatory 
audit  the  books  and  accounts  of  the 
Corporation 

4  publish  quarterly  statements  of 
earnings  on  the  basis  of  the  same  degree 
of  consolidation  as  in  the  Aimual 
Report  Such  statements  will  show  net 
profits  before  and  after  Federal  taxes 
and  disclose  any  substantial  items  of 
unusual  or  nonrecurrent  nature 

ni  The  Corporation  Will 

1  maintain  in  accordance  w-ith  the 
requirements  of  the  Exchange: 

a  an  office  or  agency  where  the 
principal  of  and  interest  on  all  bonds  of 
the  Corporation  listed  on  the  Exchange 
shall  be  payable  and  where  any  such 
bonds  which  are  registerable  as  to 
principal  of  interest  may  be  registered; 

b.  an  office  or  agency  where: 

1.  all  stock  of  the  Corporation  listed 
on  the  Exchange  shall  be  transferable; 

2.  checks  for  dividends  and  other 
payments  with  respect  to  stock  listed  on 
the  Exchange  may  be  presented  for 
immediate  payment: 

3.  scrip  issued  to  holders  of  a  security 
listed  on  the  Exchange  and  representing 
a  fractional  interest  in  a  security  listed 
on  the  Exchange  will,  during  the  period 
provided  for  consolidation  thereof,  be 
accepted  for  such  purpose:  and 

4.  a  security  listed  on  the  Exchange 
which  is  convertible  will  be  accepted 
for  conversion 

c.  a  registrar  where  stock  of  the 
Corporation  listed  on  the  Exchange 
shall  be  registerabie  Such  registrar  shall 
be  a  bank  or  trust  company  not  acting 
as  transfer  agent  for  the  same  security. 
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If  the  transfer  books  for  a  security  of 
the  Corporation  listed  on  the  Exchange 
should  be  closed  permanently,  the 
Corporation  will  continue  to  split  up 
certificates  for  such  security  into 
certificates  of  smaller  denominations  in 
the  same  name  so  long  as  that  security 
continues  to  be  aealt  in  on  the 
Exchange. 

2,  not  add  to  the  number  of  its  transfer 
agencies  nor  make  any  change  of  a 
transfer  agency,  trustee  or  fiscal  agent  of 
any  of  the  Corporation's  listed  securities 
without  prior  notice  to  the  Exchange. 

3  not  add  to  the  number  of  registrants 
of  its  listed  stock,  nor  change  a  registrar 
of  that  stock,  without  the  prior  approval 
of  the  Exchange. 

4  not  select  an  officer  or  director  of 
the  Corporation  as  a  trustee  of  a 
mortgage  or  other  listed  security. 

5  have  on  hand  at  all  times  a 
sufficient  supply  of  certificates  to  meet 
the  demands  for  transfer. 

6.  promptly  notify  its  security  holders 
of  any  corporate  action  taken  in 
connection  to  dividends  or  purchase 
rights  listed  on  the  Exchange.  The 
Corporation  will  also  contact  the 
Exchange  as  to  such  developments. 

7.  solicit  proxies  for  all  meetings  of 
stockholders. 

8.  pay  when  due  any  applicable 
Listing  Fees  established  from  time  to 
time  by  the  Exchange. 

9.  promptly  notify  the  Exchange 
whenever  any  other  exchange  or  market 
place  takes  steps  to  remove  their  issues 
from  trading. 

lU.  comply  with  Exchange  rules, 
policies  and  procedures  as  in  effect  and 
as  they  may  be  amended  from  time  to 
time. 
The  above  agreement  has  been  signed  by 

me  as 

of 

(Title)  (Name  of  Company)  pursuant 

to  authority  granted  me  by  resolution  of  the 

Board  of  Directors  of 

(Corporate  Seal)  said  corporation  adopted  on 
Dated:  By: 

12)  Listing  agreement  for  issuers  of 
index-listed  exchangeable  notes 

Listing  Agreement 

Nothing  in  the  following  agreement 
shall  he  so  construed  as  to  require 
(hereinafter  called  the  "Corporation!  to 
do  any  act  in  contravention  of  law  or  in 
violation  of  any  rule  or  regulation  of  any 
public  authority  exercising  jurisdiction 
over  the  Corporation. 

The  Corporation,  in  consideration  of 
the  listing  of  its         (its  "Issue:),  hereby 
agrees  with  the  Philadelphia  Stock 
Exchange  (hereinafter  called  the 
'Exchange),  as  follows: 


I.  The  Corporation  Will 

1 .  promptly  notify  the  Exchange  as 
soon  as  it  becomes  aware  that  it  does 
not  meet  the  maintenance  listing 
standards: 

2.  promptly  notify  the  Exchange  of 
any  material  change  in  the  general 
character  or  nature  of  its  business: 

3.  promptly  notify  the  Exchange  of 
any  changes  of  executive  officers  of  the 
Corporation  (as  defined  by  Rule  3b-7 
under  the  Securities  Exchange  Act  of 
1934)  or  directors: 

4.  promptly  notify  the  Exchange  in  the 
event  that  it  or  any  company  controlled 
by  it  makes  a  material  disposition  of  any 
property  or  of  any  equity  interest  in  any 
of  its  subsidiary  companies: 

5.  promptly  notify  the  Exchange  of 
any  change  in,  or  removal  of,  collateral 
deposited  under  any  mortgage  or  trust 
indenture,  under  which  the  Issue  of  the 
Corporation  have  been  issued: 

6.  file  two  copies  of  all  proxy 
statements  mailed  by  the  Corporation  to 
its  stockholders  with  respect  to  any 
amendment  to  its  Certificate  of 
Incorporation; 

7.  file  with  the  Exchange  two  copies 
of  any  amendment  to  the  Certificate  of 
Incorporation  (one  of  which  will  be 
certified)  as  soon  as  the  amendment  has 
the  approval  of  the  appropriate  state 
agencies; 

8.  file  with  the  Exchange  two  copies 
of  any  amendments  to  the  By-Laws  of 
the  Corporation  (one  of  which  will  be 
certified)  as  soon  as  the  amendment  has 
the  approval  of  the  appropriate  state 
agencies: 

9.  disclose  in  its  annual  report  for  the 
Corporation 's  fiscal  year: 

a.  the  number  of  unoptioned  shares 
available  at  the  beginning  and  at  the 
close  of  the  year  for  the  granting  of 
employee  stock  options  under  an 
employee  stock  option  plan  and 

b.  changes,  cancellations  or  exercises 
of  any  employee  stock  options; 

10.  inform  the  Exchange  within  ten 
business  days  following  the  end  of  each 
month  of  the  total  amount  of  the  Issue 
outstanding  at  the  end  of  such  month; 

1 1 .  receive  the  approval  of  the 
Exchange  before  it  purchases,  directly  or 
indirectly,  any  of  the  Issue  listed  on  the 
Exchange  at  a  price  in  excess  of  its 
market  value: 

12.  not  redeem  any  of  the  Issue  in  a 
manner  other  than  pro  rata  without 
prior  approval  of  the  Exchange  (the 
Corporation  will  notify  the  Exchange  at 
least  fifteen  days  in  advance  of  any  such 
redemption  and  mil  provide  anv 
information  requested  in  reference  to 
such  redemption  to  the  Exchange  in  a 
prompt  manner): 

13.  promptly  notify  the  Exchange  of 
any  corporate  action  which  will  result  in 


the  redemption,  cancellation  or 
retirement,  in  whole  or  in  part,  of  the 
Issue  as  soon  as  the  Corporation's 
management  initiates  such  action: 

14.  not  make  any  change  in  the  form 
or  nature  of  any  of  the  Issue  listed  on 
the  Exchange  or  in  the  rights  or 
privileges  of  holders  of  the  Issue, 
without  having  given  twenty  business 
days  prior  notice  to  the  Exchange  of  the 
proposed  changed  and  having  applied 
for  the  listing  of  such  changed  securities 
if  required  by  the  Exchange: 

15.  promptly  furnish  to  the  Exchange 
any  other  publicly  available  information 
concerning  the  Corporation  as  the 
Exchange  mav  reasonably  require; 

16.  promptly  notify  the  Exchange  of 
any  depletion  in  the  supply  of  the  listed 
Issued  available  for  trading  caused  by 
the  deposit  of  the  listed  Issue  under  any 
voting  trust,  tender  offer  or  any  other 
deposit  agreement;  and 

1 7.  apply  to  the  Exchange  for  the 
listing  of  additional  amounts  of  the 
Issue  as  soon  as  reasonably  practicable 
and  at  latest  on  the  business  day  prior 
to  listing. 

II.  The  Corporation  Will 

1 .  publish  and  file  with  (the  entity  or 
entities  required  to  receive  an  annual 
report  containing  audited  financial 
statements  under  the  law  or  rules  of  the 
Commission],  (and  file  copies  with  the 
Exchange)  an  annual  report  containing 
audited  financial  statements  prepared 
in  conformity  with  the  requirements  of 
the  Securities  and  Exchange 
Commission  (the  "Commission")  within 
fifteen  days  after  the  Corporation  is 
required  to  file  such  annual  report  with 
the  Commission; 

2.  establish  and  maintain  an  Audit 
Committee  which  will  consist  of  at  least 
two  independent  directors  (such 
directors  will  not  act  as  officers  of  the 
Corporation  nor  will  they  own  more 
than  ten  percent  of  common  shares 
outstanding); 

3.  promptly  notify-  the  Exchange  of 
any  change  of  their  designated 
independent  auditors  which  regularly 
audit  the  books  and  accounts  of  the 
Corporation  and 

4.  publish  quarterly  statements  of 
earnings  on  the  basis  of  the  same  degree 
of  consolidation  as  in  the  Annual 
Report  (such  statements  will  show  net 
profits  before  and  after  Federal  taxes 
and  disclose  any  substantial  items  of 
unusual  or  nonrecurrent  nature). 

III.  The  Corporation  Will 

1.  maintain  in  accordance  with  the 
requirements  of  the  Exchange: 

a.  an  office  or  agency  where  the 
principal  of,  and  interest  on,  all  bonds 
of  the  Corporation  listed  on  the 
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Exchange  shall  be  payable  and  where 
any  such  bonds  which  are  registerable 
as  to  principal  of  interest  may  be 
registered: 

b.  an  office  or  agency  where  a  security 
listed  on  the  Exchange  which  is 
convertible  will  be  accepted  for 
conversion; 

2.  not  add  to  the  number  of  its 
transfer  agencies  nor  make  any  change 
of  a  transfer  agency,  trustee  or  fiscal 
agent  of  the  Issue  without  prior  notice 
to  the  Exchange: 

3.  not  select  an  officer  or  director  of 
the  Corporation  as  a  trustee  of  a 
mortgage  or  in  connection  with  the 
issuance  of  the  Issue  listed  with  the 
Exchange; 

4.  have  on  hand  at  all  times  a 
sufficient  supply  of  certificates  to  meet 
the  demands  for  transfer; 

5.  pay  when  due  any  applicable 
Listing  Fees  established  from  time  to 
time  by  the  Exchange: 

6.  promptly  inform  the  Exchange  if 
the  Corporation 's  common  stock  or 
Issue  is  delisted  by  the  New  York  Stock 
Exchange.  American  Stock  Exchange  or 
Pacific  Exchange  and 

7.  comply  with  Exchange  rules, 
policies  and  procedures  as  in  effect  and 
as  they  may  be  amended  from  time  to 
time. 

The  above  agreement  has  been  signed 
by  me  as        pursuant  to  authority 
granted  me  by  resolution  of  the  Board  of 
Directors  of  said  corporation  adopted  on 
[DATE] 

(Corporate  Seal) 
Dated:  ;  By: 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  modify  its  present  listing 
agreement  to  accommodate  issuers  of  a 
new  product  to  be  known  as  index- 
linked  exchangeable  notes.  Under  Phlx 


Rule  803(f),  the  Exchange  may  approve 
for  listing  and  trading  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants.  The  Phlx.  in  proposed  rule 
change  SR-Phlx-2001-92.''  proposed 
new  Phlx  Rule  803(m).  creating  listing 
standards  for  index-linked  exchangeable 
notes  that  are  intended  to  allow 
investors  to  hold  a  single,  exchange- 
listed  note  exchangeable  for  the  cash 
value  of  the  underlying  stocks  of  an 
index,  and  thereby  to  acquire — in  a 
single  security  and  a  single  trade — 
exposure  to  a  specific  index  of  equitv 
securities. 

The  Exchange  intends  to  list  at  least 
one  index-linked  exchangeable  note 
under  these  new  proposed  standards.  In 
reviewing  its  listing  materials,  the 
Exchange  decided  to  propose  a  modified 
listing  agreement  for  issuers  of  index- 
linked  exchangeable  notes.  The 
Exchange  requires  listing  agreement-^ 
with  issuers  to  better  ensure  receipt  of 
information  from  the  issuer  about  the 
issue  and  the  issuer  itself 

The  proposed  listing  agreement  is 
substantially  similar  to  the  current 
listing  agreement  with  the  following 
modifications.  In  Section  I.  the 
proposed  agreement  does  not  contain  a 
reference  to  the  closing  of  tremsfer  books 
or  the  taking  of  a  record  of  stockholders 
because  index-linked  exchangeable 
notes  are  debt  instruments  and 
consequently  holders  of  the  notes  do  not 
participate  in  issuer  corporate 
governance. 

In  Section  II,  the  proposed  agreement 
contains  a  provision  that  an  annual 
report  containing  audited  financial 
statements  to  be  sent  to  those  required 
to  receive  them  under  the  law  or  rules 
of  the  Commission.  Finally,  in  Section 
III.  the  proposed  agreement  does  not 
include  references  to  dividends  and 
proxies  for  stockholder  meetings,  since 
these  items  are  not  applicable  to  these 
debt  instruments. 

The  Exchange  notes  that  its  proposed 
listing  agreement  retains  the  provision 
against  construing  the  agreement  in 
such  a  way  as  requiring  the  issuer  to  act 
in  violation  of  law  or  regulation  .Mso. 
the  proposed  listing  agreement  retains 
the  provision,  in  Section  III.  item  7. 
requiring  the  issuer  to  comply  with 
Exchange  rules,  policies  and  procedures 
as  in  effect  and  as  they  may  be  amended 
from  time  to  time. 

The  Exchange  believes  that  these 
modifications  to  its  ciurent  listing 
agreement  reflect  the  nature  of  the 
index-linked  exchangeable  note  and 
issuer  of  such  notes  and  do  not  require 


such  issuers  to  provide  or  Exchange 
staff  to  receive  non-applicable 
information.  Nevertheless,  the  Exchange 
believes  that  the  modifications  retain 
the  elements  of  the  current  agreement 
that  apply  universally  to  any  Exchange 


issuer. 


(2)  Statutory  Basis 

The  exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.'-  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),"  in  particular,  in  that  that  an 
exchange  have  rules  thai  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  wTitten  comments  were  either 

solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(bK3)(A) 
of  the  Act  "  and  subparagraph  (f)(6)  oif 
Rule  19b— 4  ■*  thereunder  because  it  does 
not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition,  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate:  and 
the  Exchange  has  given  the  Commission 
written  notice  of  its  intention  in  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessarv  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 


5  See  supra  footnote  number  4. 


M5  L:.SC.  78f[b). 
■  15U.S.C.  78flW(-»). 
•15U.S.C.  78s(b)(3)(A) 
•17CFR240  19b-»(0(6) 
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in  furtherance  of  the  purposes  of  the 

Act.'" 

The  CA)mmission  notes  that  under 
Rulr  19h-4(f)(fi)(iii).  the  proposal  does 
not  become  operative  for  30  days  after 
the  date  of  its  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  publir;  interest.  The 
E.xchange  has  requested  that  the 
Commission  waive  the  :30-day  operative 
date  ' '  Accelerating  the  operative  date 
to  October  22.  2001.  will  enable  the 
E.xchange  to  modify'  its  listing  agreement 
in  order  to  begin  to  list  its  new  product, 
index-linked  exchangeable  notes.  For 
this  reason,  the  Commission  finds  good 
(  ause  to  designate  that  the  proposal 
become  operative  on  October  22. 
2001   '- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  conc:(!rning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street   N\V.. 
Washington,  DC  20544-0609  Copies  of 
the  submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chang>»  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(  nmnussion  and  an\  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
<it  the  principal  office  of  the  Exchange. 
.Ml  submissions  should  refi^r  to  File  No. 
SR-Phlx-2001-93  and  should  be 
submitted  by  December  18.  2001. 

Fur  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv  '  ' 

Margaret  M.  McFarland. 
Deputy  SecKtary. 

'KR  Dor   01-20400  Filed  11-26-01:  8:45  am| 
BILUNG  CODE  a010-01-M 


'"For  purposes  of  calculating  the  60-day 
abrogation  date,  the  Commission  considers  the  60- 
day  period  to  have  commenced  on  November  2, 
2001.  the  date  the  Phl.x  filed  Amendment  No.  1. 

' '  Sep  supra  footnote  3. 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
i;.s.c.  78c(n. 

■M7CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45079;  File  No.  SR-Phlx- 
2001-102] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Extend  a  PACE  Order  Execution  and 
Price  Protection  Pilot  Program 

November  19,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  November 
5,  2001,  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  this  proposal  under 
Section  19(b)(3)(A)  of  the  Act,'  and  Rule 
19b-^(f)(6)-»  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propo.sed  Rule  Change 

The  Exchange  proposes  to  extend 
through  lanuary  14,  2002.  its 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  ("PACE")''  order 
execution  and  price  protection  pilot 
program  ("pilot  program").  The  pilot 
program,  which  is  found  in 
Supplementarv'  Material  .05  and 
.07(c)(ii)  to  Phlx  Rule  229.  incorporates 
decimal  pricing  into  two  PACE 
provisions — immediate  execution  of 
certain  market  orders  through  the  Public 
Order  Exposure  System  ( "POES ")  and 
mandatory  double-up/double-down 
price  protection  for  equities  quoting  in 
decimals.  The  pilot  program  has  been  in 
effect  since  August  25.  2000." 

The  only  substantive  change  the  Phlx 
proposes  at  this  time  is  to  extend  the 
pilot  program  through  January  14,  2002. 


■ISUjS.C.  78s(b)(l). 

M7CfR240.19b-4. 

JISIIJS.C.  78s(b)(3)(A) 

*  17  CfR  240.19b-4(n(6).  The  Phlx  requested  that 
the  Commission  waive  the  5-day  pre-filing  notice 
requireif  ent,  and  the  30-day  operative  delay. 

'  PACJ  is  the  Exchange's  automated  order 
delivery^  routing,  execution  and  reporting  system 
for  equi^es. 

"Thebilot  program  was  established  in  bK-Phlx- 
00-08.  See  Securities  Exchange  Act  Release  No. 
43206  (August  25,  2000),  65  FR  53250  (September 
1,  2000), 


The  text  of  the  proposed  rule  change  is 
available  at  the  Phlx  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  extend,  through 
[anuary  14,  2002,  the  Exchanges'  Rule 
229  pilot  program  that  incorporates 
immediate  execution  of  certain  orders 
and  mandaton,'  double-up/double-down 
price  protection  for  equities  quoting  in 
decimals  over  PAC'E.  No  other 
substantive  changes  to  the  pilot  program 
are  proposed  at  this  time. 

2.  Statutory'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act "  in  general,  and  in 
particular,  with  Section  6(bK5),"  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  protect  investors  and  the  public 
interest  by  providing  for  automatic 
execution  of  certain  market  orders  and 
mandatory  double- up/double-down 
price  protection  for  equities  traded  in 
decimals. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


■15  use.  78f. 
M5U.S.C.  78f(b)(5). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19fb)(3){A)  of  the 
Act'^  and  Rule  19b-4(f)(6)  thereunder. 'o 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

The  Exchange  has  requested  that  the 
Commission  waive  the  5-dav  pre-filing 
notice  requirement,  and  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  waive  the  pre-filing  notice 
requirement,  and  to  designate  the 
proposal  to  "be  both  effective  and 
operative  upon  filing  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Waiver  of  these  requirements 
will  allow  the  pilot  program  to  continue 
uninterrupted  through  lanuary  14.  2002. 
For  these  reasons,  the  Commission  finds 
good  cause  to  designate  that  the 
proposal  is  both  effective  and  operative 
upon  filing  with  the  Commission." 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW  ,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissipn's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange  All 
submissions  should  refer  to  file  number 
SR-Phlx-2001-102   and  should  be 
submitted  by  December  18,  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authoritv  '^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

!FR  Doc.  01-29401  Filed  1 1-26-01 ;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45078:  File  No  SR-Phlx- 
2001-101] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Automatic  Price 
Improvement  for  Equities  Trading  in 
Decimals 

November  19.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. ^ 
notice  IS  herebv  given  that  on  November 
5.  2001.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  1.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  this  proposal  under 
Section  19(b)(3)(A)  of  the  .\ct,'  and  Rule 
19b-4(f)(6)*  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 

through  lanuan,-  14.  2002  its 
Philadelphia  Stock  Exchange 
.■\utomated  Communication  and 


Execution  System  ( •■PACE")^  price 
improvement  pilot  program  ("pilot 
program")  The  pilot  program,  which  is 
found  in  Supplementan'  Material  07  to 
Phlx  Rule  229.  consists  of  an  automated 
price  improvement  feature  based  on 
decimal  quoting,  including  a  percentage 
of  the  spread  between  the  bid  and  the 
offer  The  current  pilot  program. 
established  in  SR-Phlx-2001-12,  has 
been  in  effect  since  lanuarv  29.  2001. ^^ 
The  only  substantive  change  the  PhLx 
proposes  at  this  time  is  to  extend  the 
pilot  program  through  January  14,  2001. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Phlx  and  at  the 
Commission. 

n.  Self-Regulaton,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton.  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  .'\,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statuton'  Basis  for,  the  Proposed  Rule 
Change 

1  Purpose 

The  Phlx  proposes  to  extend,  through 
Ianuar\'  14.  2002,  the  Phlx's  pilot 
program  that  incorporates  automatic 
price  improvement  for  equities  quoting 
in  decimals  based  on  certain  decimal 
parameters,  including  a  percentage  of 
the  spread  between  the  bid  and  offer. 
The  Phlx  proposes  no  substantive 
changes  to  the  pilot  program  other  than 
extending  its  date  of  operation  through 
lanuary  14.  2002 

2.  Statuton*'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  ,^ct  ^  in  general,  and  in 
particular,  with  Section  6(b)(5), »  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


« 15  use.  78s(b)(3)(A). 

•O17CFR240  19b-4(f)(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  nmpnsal,  the  Cnmmissinn  hns 
considered  the  proposed  rule's  impact  on 
efTuiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


'M7  CFR  200.30-3(a)(]2). 

■15  use.  78s(b)(]). 

M7CFR240.19l>-4. 

'15  use.  78s(b)(3)(A) 

*  17  CFR  240.19b-4(f)(6).  The  Phlx  requested  that 
the  Commission  waive  the  5-day  pre-filing  notice 
requirement,  and  the  30-day  operative  delay. 


•  PACE  is  the  Exchange's  automated  order 
delivery,  routing,  execution  and  reporting  system 
for  equities. 

•  See  Secunties  Exchange  Act  Release  No  43901 
(lanuary  30,  2001).  66  FR  8988  I Februar\-  5.  2001) 

"15U.SC78f 

•  15  U.S.C.  78flb)(5) 
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and  protect  investors  and  the  public 
interest  by  extending  automatic  price 
improvement  more  widely  to  equities 
trading  in  decimals. 

B.  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulaton,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solic:ited  or  received. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act''  and  Rule  19b-t(n(6)  thereunder.'" 
At  any  time  within  60  days  of  the  filing 
nf  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  to  be  both 
effective  and  operative  upon  filing 
because  such  designation  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Waiver  of  the  30-day 
operative  delav  will  allow  the  pilot 
program  to  continue  uninterrupted 
through  January  14.  2002.  For  these 
reasons,  the  Commission  finds  good 
cause  to  designate  that  the  proposal  is 
both  effective  and  operative  upon  filing 
with  the  Commission." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


"15  U.S.C   7Bs(b)(3|(A). 

"'17CFR240  19b-4(f)(6) 

' '  For  purposes  only  of  arcelerating  the  operative 
dale  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
tJ.S.C.  78c(f). 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretar}'. 
Securities  and  Exchcmge  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2001-101,  and  should  be 
submitted  by  December  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-29402  Filed  11-26-01;  8:45  am] 

BILUNG  CODE  8010-01-*! 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27468) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(••Act-) 

November  20.  2001. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  araendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appli(:ation{s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  14.  2001,  to  the  Secretary-, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 


or  declarantls)  at  the  address(es} 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  14,  2001,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company* 
Inc.  {70-€126) 

American  Electric  Power  Company, 
Inc.  ("AEP").  1  Riverside  Plaza. 
Columbus,  Ohio  43215,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  under  sections  6(a) 
and  7  of  the  Act  and  rule  54  under  the 
Act  to  its  application-declaration  filed 
under  sections  6(a).  7.  9(a).  10.  12(b).  32 
and  33  of  the  Act  and  rules  45  and  54 
under  the  Act. 

By  prior  Commission  orders  dated 
April  25,  1978,  April  27.  1979,  June  24, 
1980,  June  30,  1981,  June  28.  1982. 
March  8.  1988,  December  12,  1990, 
December  6.  1993.  May  10,  1996. 
December  1.  1997  and  June  14.  2000 
(HCAR  Nos,  20516.  21022.  21639, 
22112, 22549. 24594,  25210.  25939. 
26516.  26786  and  27186)  ("Orders"). 
AEP  was  authorized  to  issue  and  sell  up 
to  11.44  million  shares  of  its  common 
stock.  S6.50  par  value  ("Common"),  to 
the  American  Electric  Power  System 
Employees  Savings  Plan  ("Plan"), 
through  December  31.  2001.  AEP  issued 
and  sold  5,293.642  of  the  authorized 
number  of  shares  of  Common  to  the 
Plan,  through  September  28,  2001. 

AEP  now  proposes  to  extend  the  time 
in  which  it  may  issue  and  sell  the 
remaining  authorized  shares  of  Common 
to  the  Plan,  equaling  approximately  6.1 
million  shares,  through  September  30, 
2006.  All  shares  of  Common  will  be 
issued  and  sold  to  the  Plan  on  the  same 
terms  and  conditions  as  provided  in  the 
Orders. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 

delegated  authority 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  01-29456  Filed  11-26-01;  8:45  amj 

BILUNG  CODE  801 0-01 -M 


•2  17  CFR  200.30-3(a)(12). 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  final  amendments  to 

the  Sentencing  Commission's  Rules  of 

Practice  and  Procedure. 

SUMMARY:  This  notice  sets  forth 
amendments  to  the  Commission's  Rules 
of  Practice  and  Procedure 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-^590. 
SUPPLEMENTARY  INFORMATION:  Section 
995(a)(1)  of  Title  28.  United  States  Code, 
authorizes  the  Commission  to  establish 
general  policies  and  promulgate  rules 
and  regulations  as  necessary  for  the 
Commission  to  carry  out  the  purposes  of 
the  Sentencing  Reform  Act  of  1984.  The 
Commission  originally  adopted  the 
Rules  of  Practice  and  Procedure  in  July 
1997  and  has  now  made  amendments  to 
these  rules.  Specificallv.  the 
amendments  clarify  various  rules 
pertaining  to  public  access  and 
generally  provide  updated  information 
regarding  how  the  public  can  contact 
the  Commission. 

Authority:  28  U.S.C.  §  995(a)(1);  USSC 
Rules  of  Practice  and  Procedure  1.2. 

Diana  E.  Murphy. 

Chair 

Amendment:  Part  I  of  the  Rules  of 
Practice  and  Procedure  is  amended  bv 
striking  the  introduction  in  its  entiretv. 

Part  1  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  1.1  bv 
striking  the  last  sentence  and  inserting 
the  following: 

"These  rules  are  not  intended  to  create  or 
enlarge  legal  rights  for  any  person  " 

Part  II  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  2.2  in  the 
first  paragraph  by  striking  "public  " 
following  "and  vote  in  ";  and  in  the 
fourth  paragraph  by  striking  the  last 
sentence  and  inserting  the  following; 

"Such  matters  include  the  approval  of 
budget  requests,  legal  briefs,  staff  reports, 
analyses  of  legislation,  administrative  and 
personnel  issues,  notices  regarding 
Commission  amendment  priorities,  technical 
and  clerical  amendments  to  these  rules,  and 
derisions  to  hold  a  nonpublic  meeting." 

Part  III  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  3.1  by 
adding  at  the  end  the  following 
paragraph; 

"Members  may  participate  in  meetings 
from  remote  locations  by  electronic  means, 
including  telephone,  satellite,  and  video 
conference  devices.". 


Part  III  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  3.2  bv 
adding  at  the  end  of  the  first  paragraph 
the  following; 

"Except  as  provided  in  Rule  3.3.  meetings 
of  the  Commission  with  outside  parties  shall 
be  conducted  in  public". 

Rule  3.3  is  amended  to  read  as 
follows; 

Rule  3.3 — Nonpublic  Meetings 

The  Commission  may  hold  nonpublic 
meetings  [i.e.,  meetings  closed  to  the  public) 
for  purposes  of  the  following;  (1)  to  transact 
business  of  the  Commission  that  is  not 
appropriate  for  a  public  meeting  (e.g.. 
discussion  and  resolution  of  personnel  and 
budget  issues);  (2)  to  receive  information 
from,  and  participate  in  discussions  with. 
Commission  staff  and  any  person  designated 
by  an  ex-officio  commissioner  as  support 
staff  for  that  commissioner:  and  (3)  upon  a 
decision  by  a  majority  of  the  members  then 
serving,  to  receive  or  share  information,  from 
or  with  any  other  person,  that  is 
inappropriate  for  public  disclosure  (one 
example  of  which  would  be  information  from 
a  law  enforcement  agency,  the  public 
disclosure  of  which  would  reveal 
confidential  investigatory  techniques  or 
jeopardize  an  ongoing  investigation)." 

Part  III  of  the  Rules  of  Practice  and 
Procedure  is  amended  by  striking  Rule 
3,4  in  Its  entirety:  and  by  redesignating 
Rules  3,5  and  3.6  as  Rules  3.4  and  3.5. 
respectively. 

Part  V  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  5.1  by 
striking  "Office  of  Legislative  and 
Public  Affairs  "  and  inserting  "Office  of 
Publishing  and  Public  .affairs":  and  bv 
striking  the  second  paragraph  in  its 
entirety  and  inserting  the  following: 

■  Public  comment'  means  ID  any  written 
comment  submitted  by  an  outside  party, 
including  an  agency  represented  bv  an  ex- 
officio  commissioner,  pursuant  to  a 
solicitation  by  the  Commission;  and  (2)  any 
other  written  submission,  from  an  outside 
party,  that  the  Chair  or  a  majonty  of  the 
members  then  serving  has  not  precluded 
from  being  made  a\ailable  to  the  public. 
'Public  comment'  does  not  include  anv 
internal  communication  between  and  among 
commissioners.  Commission  staff,  and  anv 
person  designated  by  an  ex-officio 
commissioner  as  support  staff  for  that 
commissioner". 

Part  V  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  5.2  bv 
adding  at  the  end  the  following 
paragraph; 

"Subsequent  to  the  deadline  for  comment 
on  the  tentative  priorities,  the  Commission 
shall  publish  in  the  Federal  Register,  and 
make  available  to  the  public  for  inspection, 
a  notice  of  priorities  for  Commission  inquiry' 
and  possible  action". 

Part  V  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  5  3  bv 


striking  "Data  and  Reports"  in  the  title 
and  inserting  "Information";  bv  striking 
"relevant  data  and  reports  for 
consideration  "  and  inserting  "relevant 
data,  reports,  and  other  information  for 
consideration";  and  by  striking  the  last 
sentence  and  inserting  the  following; 

■  Upon  authorization  by  the  Staff  Director, 
the  Office  of  Publishing  and  Public  Affairs 
shall  make  the  data,  reports,  and  other 
information  available  to  the  public  as  soon  as 
practicable". 

Part  VI  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  6.1  by 
striking  "(202)  273-4500  "  and  inserting 
"(202)  502-4500";  by  striking  "(202) 
273-4529"  and  inserting  "(202)  502- 
4699":  and  by  adding  at  the  end  "The 
e-mail  address  is  pubaffairs@ussc,gov.". 

Rule  6.2  is  amended  to  read  as 
follows: 

Rule  6.2— Availability  of  Materials  for 
Public  Inspection;  Office  of  Publishing 
and  Public  Affairs 

The  Office  of  Publishing  and  Public 
Affairs  is  the  repositor>'  of  all  materials 
that  are  available  to  the  public. 

Generally,  the  Office  of  Publishing 
and  Public  Affairs  will  maintain  for 
public  inspection  the  following:  (1) 
Agendas  and  schedules  for  Commission 
public  meetings  and  public  hearings;  (2) 
approved  minutes  of  Commission 
public  meetings;  i3J  transcripts  of  public 
hearings;  (4)  public  comment  as  defined 
in  Rule  5.1;  (5)  data,  reports,  and  other 
information  made  available  pursuant  to 
Rule  5.3:  and  (6)  with  respect  to 
nonpublic  meetings  described  in  Rule 
3.3(3).  a  list  of  outside  parties  attending 
the  meeting,  a  list  of  issues  upon  which 
the  Commission  was  briefed,  and. 
unless  othervkise  directed  by  the  Chair 
or  a  majority  of  the  members  then 
serving,  copies  of  written  materials 
submitted  by  outside  parties 

The  Office  of  Publishing  and  Public 
.Affairs  also  will  make  available  upon 
request  (1)  information  available 
pursuant  to  the  Commission's  policv  on 
public  access  to  Commission  data:  and 
(2)  A  Guide  to  Publications  &■  Resources 
that  lists  all  publications  and  datasets 
available  from  the  Commission." 

Part  \'I  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  6  4  by 
striking  ■  http:-  ww^. access. gpo  gov/ 
sudocs:  "Information  Available  for  Free 
Public  Use  in  Federal  Depositorv 
Libraries'  should  be  selected.  The  listing 
may  be  searched  by  state  or  by  area 
code."  and  inserting  "htlp:// 
www.access.gpo.gov/su_docs/locators/ 
findlibs  index  html    " 

Part  VI  of  the  Rules  of  Practice  and 
Procedure  is  amended  in  Rule  6.5  by 
striking  "http;//www.ICPSR, umich.edu/ 
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NACJD/home.html."  and  inserting 
"http://www.ICPSR, umich.edu/NACJD/ 
archive.html.  ". 

[FK  Do(    01-29466  Filed  11-26-01;  8:45  am] 

BILLWMj  code  2210-40-P 


TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement  for 
500-kV  Transmission  Line  in  Middle 
Tennessee 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Tennessee  Valley 

Authority  (T\'A]  will  prepare  an 
environmental  impact  statement  (EIS) 
addressing  the  proposed  construction 
and  operation  of  a  new  500-kV 
transmission  system  in  northern  Middle 
Tennessee.  This  500-k.V  transmission 
line  would  be  located  within  a  study 
area  extending  from  near  Cumberland 
City  northeast  to  Clarksville  and 
southeast  to  near  Nashville,  and 
including  parts  of  seven  counties  in 
Tennessee.  The  EIS  will  evaluate  the 
potential  environmental  impacts  of  the 
construction,  operation,  and 
maintenance  of  the  line.  TVA  will  use 
the  EIS  process  to  obtain  public 
involvement  on  this  proposal.  Public 
comment  is  invited  concerning  both  the 
scope  of  the  EIS  and  environmental 
issues  that  should  be  addressed  as  a  part 
of  this  EIS 

DATES:  Comments  on  the  scope  and 
environmental  issues  for  the  EIS  must 
be  postmarked  or  e-mailed  no  later  than 
December  31.  2001  to  ensure 
consideration.  Late  comments  will 
receive  every  consideration  possible. 
ADDRESSES:  Written  comments  should 
be  sent  to  Charles  P.  Nicholson,  NEPA 
Specialist,  Environmental  Policy  and 
Planning.  Tennessee  Valley  Authority, 
mail  stop  WT  8C,  400  West  Summit  Hill 
Drive.  Knoxville,  Tennessee  37902- 
1499.  Comments  may  be  e-mailed  to 
cpnicholson@tva.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Hugh  S.  Barger.  Transmission/Power 
Supply,  Tennessee  Valley  Authority, 
mail  stop  MR  4G-C.  lioi  Market  Street, 
Chattanooga,  Tennessee  37402-2801. 
Telephone  (423)  751-3131.  E-mail  may 
be  sent  to  hsbarger@tva  gov 
SUPPLEMENTARY  INFORMATION: 

Background 

Electric  loads  in  the  Nashville  and 
surrounding  areas  of  Middle  Tennessee 
have  grown  steadily  in  the  recent  past 
and  are  projected  to  continue  to  grow. 
In  addition,  new  electrical  generation  is 
being  connected  to  the  TVA  system, 


particularly  in  the  western  portion  of 
the  TVA  service  area.  These  two  factors 
have  combined  to  create  two  potentially 
serious  problems:  transmission  system 
overloading  and  damage  to  electrical 
generating  units. 

TVA  has  studied  this  problem  and  has 
tentatively  concluded  that  the  best 
method  of  remedying  these  problems  is 
the  construction  of  a  new  500-kV 
transmission  line  that  would  allow  the 
additional  movement  of  large  quantities 
of  power  from  the  western  part  of  its 
system  to  the  Middle  Tennessee  area. 

Project  Description 

The  project  would  involve  the 
construction  of  a  new  500-kV 
transmission  line  from  TVA's 
Cumberland  Fossil  Plant  to  one  of  two 
locations;  either  TVA's  Montgomery,  TN 
500-kV  substation  located  northeast  of 
Clarksville.  or  TVA's  Davidson.  TN  500- 
kV  substation  located  southwest  of 
Nashville.  The  line  would  likely  be  built 
using  self-supporting,  laced  steel  towers 
on  right-of-way  175  feet  in  width.  A  line 
to  the  Montgomery  substation  would  be 
around  30  miles  long,  and  a  line  to  the 
Davidson  substation  would  be  around 
45  miles  long.  Neither  detailed  routing 
studies  nor  line  design  studies  have  yet 
been  conducted.  The  line  structure  type, 
right-(jf-way  characteristics,  and  line 
length  remain  to  be  determined  and 
could  change  when  additional 
information  is  gathered. 

Line  construction  would  require 
removal  of  trees  within  the  line  right-of- 
way  as  well  as  any  other  nearby  tall 
trees  which  would  endanger  the  safe 
operation  of  the  line.  Construction  of 
the  support  structures  would  require  the 
excavation  of  foundations  for  each  of 
the  tower  legs.  Cranes  and  other  heavy 
equipment  would  be  needed  to 
construct  the  towers  and  pull  the 
electrical  conductor  into  place.  After 
construction,  the  land  disturbed  would 
be  restored  and  the  right-of-way  would 
be  periodically  maintained  to  prevent 
the  growth  of  tall  vegetation  which 
would  endanger  the  line.  The  EIS  will 
provide  a  detailed  description  of  these 
activities,  as  well  as  applicable  and 
appropriate  environmental  protection 
measures. 

After  the  completion  of  scoping,  TVA 
will  begin  its  detailed  line  routing 
studies  using  maps,  aerial  photography 
and  other  relevant  data.  When  the 
studies  have  progressed  sufficiently, 
potentially  affected  landowners  will  be 
contacted  directly,  and  additional  field 
surveys  will  be  conducted. 

Proposed  Issues  To  Be  Addressed 

The  EIS  will  describe  the  existing 
environmental  and  socioeconomic 


resources  within  the  area  that  would  be 
affected  by  construction  and  operation 
of  a  transmission  line.  TVA's  evaluation 
of  environmental  impacts  to  these 
resources  will  include,  but  not 
necessarily  be  limited  to.  the  potential 
impacts  on  water  quality,  aquatic  and 
terrestrial  ecology,  endangered  and 
threatened  species,  wetlands,  aesthetics 
and  visual  resources,  land  use,  historic 
and  archaeological  resources,  and 
socioeconomic  resources. 

Alternatives 

The  results  of  evaluating  the  potential 
environmental  impacts  and  other 
important  issues  identified  in  the 
scoping  process,  as  well  as.  engineering 
and  economic  considerations  will  be 
used  by  T\^A  in  selecting  a  preferred 
alternative.  At  this  time,  the  range  of 
alternatives  TVA  has  identified  for 
detailed  evaluation  include  no  action 
and  construction  and  operation  of  a  500- 
kV  transmission  line  from  Cumberland 
Fossil  Plant  to  one  of  two  possible  sites. 

Scoping  Process 

Scoping,  which  is  integral  to  the 
NEPA  process,  is  a  procedure  that 
solicits  public  input  to  the  EIS  process 
to  ensure  that:  (1)  Issues  are  identified 
early  and  properly  studied;  (2)  issues  of 
little  significance  do  not  consume 
substantial  time  and  effort;  (3)  the  draft 
EIS  is  thorough  and  balanced;  and  (4) 
delays  caused  by  an  inadequate  EIS  are 
avoided.  TVA's  NEPA  procedures 
require  that  the  scoping  process 
commence  soon  after  a  decision  has 
been  reached  to  prepare  an  EIS  in  order 
to  provide  an  early  and  open  process  for 
determining  the  scope  and  for 
identifying  the  significant  issues  related 
to  a  proposed  action.  The  scope  of 
alternatives  and  issues  to  be  addressed 
in  the  draft  EIS  will  be  determined,  in 
part,  from  written  comments  submitted 
by  mail  or  e-mail,  and  comments 
presented  orally  or  in  writing  at  public 
meetings.  The  preliminary  identification 
in  this  notice  of  reasonable  alternatives 
and  environmental  issues  is  not  meant 
to  be  exhaustive  or  final. 

The  scoping  process  will  include  both 
interagency  and  public  scoping.  The 
public  is  invited  to  submit  written 
comments  or  e-mail  comments  on  the 
scope  of  this  EIS  no  later  tJian  the  date 
given  under  the  DATES  section  of  this 
notice. 

TVA  will  conduct  two  public  scoping 
meetings  within  the  project  study  area. 
The  first  meeting  will  be  held  at  the 
Teruisco  Community  Center,  115 
Tennsco  Drive  in  Dickson,  Tennessee  on 
November  28,  2001  and  the  second  will 
be  held  at  the  Burt-Cobb  Community 
Center,  1011  Franklin  Street  in 
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Clarksville.  Tennessee  on  November  29. 
2001.  These  informal  meetings  will 
begin  at  1  p.m.  and  end  at  7  p.m.  At 
each  meeting,  T^'A  management  and 
project  staff  will  present  overviews  of 
the  EIS  process  and  the  proposed 
transmission  line  project,  answer 
questions,  and  solicit  comments  on  the 
issues  that  the  public  would  like 
addressed  in  the  EIS  These  meetings 
will  be  publicized  through  notices  in 
local  newspapers,  by  TVA  press 
releases,  on  the  TVA  Web  site  at  http/ 
/wu-w.  tx'a.gov/envjronment/ 
calendar.htm  and  in  letters  to  local 
elected  officials  preceding  the  public 
meetings. 

The  agencies  to  be  included  in  the 
interagency  scoping  are  U.S.  Army 
Corps  of  Engineers.  U.S.  Armv — Fort 
Campbell.  U.S.  Fish  and  Wildlife 
Service.  Tennessee  Department  of 
Environment  and  Conservation,  the 
Tennessee  State  Historic  Preservation 
Officer  and  other  federal,  state,  and 
local  agencies,  as  appropriate  After 
consideration  of  the  scoping  comments. 
TVA  will  further  identify  alternatives 
and  environmental  issues  to  be 
addressed  in  the  EIS.  Following  analysis 
of  the  environmental  consequences  of 
each  alternative.  TVA  will  prepare  a 
draft  EIS  for  public  review  and 
comment.  .Notice  of  availability  of  the 
draft  EIS  will  be  published  by  the 
Environmental  Protection  Agencv  in  the 
Federal  Register.  TVA  will  solicit 
written  comments  on  the  draft  EIS.  and 
information  about  possible  public 
meetings  to  comment  on  the  draft  EIS 
will  be  announced.  TVA  expects  to 
release  a  draft  EIS  by  late  summer.  2002 
and  a  final  EIS  by  |une  2003. 

Dated:  November  20.  2001. 
Kathryn  ].  )ackson. 

Executive  Vice  President.  River  System 

Operations  f'  Environment. 

[FRDoc  01-29490  Filed  11-26-01;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Meetings;  Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1536). 

TIME  AND  DATE:  8:30  a.m.  (EST), 
November  30.  2001. 

PLACE:  TVA  West  Tower  Auditorium. 
400  West  Summit  Hill  Drive,  Knoxville, 
Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  October  24,  2001. 


New  Business 

A — Budget  and  Financing 

Al.  Approval  of  Fiscal  year  2001 
Financial  Statements. 

A2.  Approval  of  tax -equivalent 
payments  for  Fiscal  Year  2001  and 
estimated  payments  in  Fiscal  Year  2002 
in  accordance  with  Section  13  of  the 
T\'A  Act. 

B — Purchase  Awards 

Bl.  Supplement  to  Contract  No. 
999997641  with  Marsh  USA  Inc..  to 
provide  coverage  for  the  integrated  risk 
insurance  program. 

32.  Supplements  to  contracts  with 
United  HealthCare  of  Tennessee  and 
Cigna  Healthcare  of  Tennessee  for 
health  maintenance  organization  benefit 
plan  options. 

B3  Supplement  to  Contract  No. 
99999115  with  Connecticut  General  Life 
Insurance  Company  for  dental  health 
services. 

C — Energy 

Cl.  Contract  with  Guy  F.  Atkinson 
Construction.  LLC.  for  the  design  and 
construction  of  a  low-level  outlet  at  the 
Blue  Ridge  Dam. 

C2.  Contract  with  General  Electric 
International.  Inc..  to  provide 
combustion  turbine  parts  and  services 
for  T\'A's  new  combustion  turbine  units 
located  at  Gallatin.  lohnsonville.  Lagoon 
Creek,  and  Kemper  sites. 

C3.  Contract  with  ALSTOM  Power, 
Inc..  to  provide  large  steam  turbine/ 
generator  parts  and  sen'ices. 

C4.  Sale  at  public  auction  of  a  coal 
lease  on  the  T\'A  Koppers  property  and 
delegation  of  authority  to  the  Vice 
President  of  Fuel  Supplv  and 
Engineering  Services  to  administer  and 
amend  the  lease. 

C5.  Proposed  increases  in  prices 
under  Dispersed  Power  Price 
Schedul€--CSPP. 

E — Real  property  Transaction 

El.  Abandonment  of  an  easement 
affecting  approximately  5  acre  of  land 
on  Wautauga  Reservoir  (a  portion  of 
Tract  Nos.  WAR-587F.  War-592F,  and 
WAR-594F)  in  Carter  County. 
Tennessee. 

Information  Items 

1.  Winning  Performance  Team 
Incentive  Plan  pavout. 

2.  Delegation  of  interim  approval 
authority  to  the  President  and  Chief 
Operating  Officer,  or  a  designee,  for 
certain  power  purchase  agreements  for 
small  renewable  fueled  generation 
projects. 

3.  Approval  of  the  modification  of 
contracts  with  Lodestar  Energy-,  Inc..  for 


coal  supply  to  lohnsonville.  Colbert 
Unit  5.  the  Cumberland  Fossil  Plants. 

4.  Renegotiation  of  Contract  No. 
P96P06-190951  under  a  reopener 
provision  with  Ingram  Barge  Company 
for  coal  transportation  services  to 
Colbert,  Cumberland.  lohnsonville.  and 
Widows  Creek  Fossil  Plants 

5  Delegation  of  authority  to  the 
Manager.  Watershed  Technical  Ser\'ices. 
or  a  designee,  and  the  Chief  Financial 
Officer,  or  a  designee,  to  grant  leases 
concerning  eight  combustion  turbines 
and  related  facilities  located  at  Lagoon 
Creek  Combustion  Turbine  Plant  and 
take  other  actions  with  respect  to  the 
transfer  of  real  property  interests  related 
to  the  lease  arrangements. 

6.  Release  of  a  restrictive  covenant 
affecting  approximately  28  3  acres  of 
TV'A  land  on  Wheeler  Reser\'oir  in 
Morgan  Countv,  Alabama  (Tract  No. 
XWR-384). 

7.  Contract  with  The  Buntin  Group  for 
marketing  services  primarily  for  the 
Energy  Right'  and  Green  Power 
Switch*  programs 

8.  Cooperative  agreement  with 
Memphis  Light.  Gas  and  Water  to 
support  low-income  energy 
conservation  demonstration  in  the 
MLGW  ser\'ice  area. 

9.  Enhancements  to  T\'A's  efforts  to 
recruit  and  retain  emplovees  and  reward 
excellence  in  business  performance  and 
public  serv-ice  ("the  3Rs"). 

For  more  information:  Please  call 
TVA  Media  Relations  at  (865)  632-6000, 
Knoxville.  Termessee.  Information  is 
also  available  at  T\'A's  Washington 
Office  (202)  898-2999  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 

Dated  November  21.  2001. 

Maureen  H.  Dunn. 

General  Counsel  and  Secretary. 

IFRDoc.  01-29582  Filed  11-23-01:  12:30 
pml 

BILUNG  CODE  812O-0e-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  l^nd-Use  Assurance; 
Greater  Kankakee  Airport,  Kankakee, 
N. 

agency:  Federal  Aviation 
.^dminist^ation.  DOT. 
action:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY;  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  airport 
land  from  aeronautical  use  to  non- 
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aeronautical  use  and  to  authorize  the 
sale  of  the  airport  property.  The 
proposal  consists  of  a  16.5-acre  portion 
of  Parcel  A  and  all  of  Parrel  P  (1 .6 
acres).  Presently  the  land  is  vacant  and 
used  as  open  land  for  r.ontrnl  of  FAR 
Part  77  surfaces  and  c:om[)atib!e  land 
use  and  is  not  needed  for  aeronautical 
use,  as  shown  on  the  Airport  Layout 
Plan.  There  are  no  impacts  to  the  airport 
bv  allowing  the  airport  to  dispose  of  the 
property.  Parcel  A  (36  acres)  was 
acquired  in  1962  under  FAAP  grant  9- 
11-040-05  Parcel  P  (l.fi  acres)  was 
acquired  in  1964  under  FAAP  grant  5- 
12-0057-03.  It  is  the  intent  of  the 
Kankakee  Valley  Airport  Authority 
(K\'.\A)  to  sell  Parcel  A-1  and  Parcel  P 
in  fee  to  the  County  of  Kankakee.  This 
notice  announces  that  the  FAA  intends 
to  authorize  the  disposal  of  the  subject 
airport  property  at  Greater  Kankakee 
Airport.  Kankakee.  IL.  .\pproval  does 
not  constitute  a  commitment  by  the 
FAA  to  financially  assist  in  disposal  of 
the  subject  airport  property  nor  a 
determination  that  all  measures  covered 
by  the  program  are  eligible  for  grant-in- 
aid  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the 
disposal  of  the  airport  property  will  be 
in  accordance  FAA's  Policy  and 
Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999 
In  accordance  with  section  47107(h) 
of  title  49.  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  30  days  before 
modif\ing  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose.  The  proposed 
land  will  be  used  by  County  of 
Kankakee  for  the  construction  of  a  new 
correctional  facility.  The  construction  of 
a  new  correctional  facility  will  benefit 
the  community  The  proceeds  from  the 
sale  of  the  land  will  be  maintained  in  an 
interest  bearing  account  and  used  for 
reimbursement  of  land  transfer  costs 
and  future  Airport  Improvement 
Program  eligible  development. 
DATES:  Comments  must  be  received  on 
or  before  November  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Rewerts,  Program  Manager.  2300 
East  Devon  Avenue.  Des  Plaines.  IL. 
60018.  Telephone  Number  847-294- 
7195/FAX  Number  847-294-7046. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location 
by  appointment  or  at  the  Kankakee 
Valley  Airport  Authority.  Greater 
Kankakee  Airport.  813A  E.  4000  South 
Road,  Kankakee.  Illinois  60901. 
SUPPLEMENTARY  INFORMATION:  The 
following  legal  description  of  the 
proposed  land  sale  is: 


That  part  of  the  West  Half  of  the 
Northwest  Quarter  of  the  Northeast 
Quarter  of  Section  20.  Township  30 
North,  Range  13  West  of  the  2nd  P.M. 
in  Kankakee  County,  Illinois,  lying 
South  of  the  Southerly  right-of-way  line 
of  1-57.  containing  approximately  18.1 
acres,  subject  to  rights-of-way  for  roads, 
drainage,  and  easements  apparent  or  of 
record,  and  subject  to  survey. 

This  legal  description  does  not 
represent  a  boundary  survey  and  is 
based  on  a  suggested  land  description 
provided  by  the  KVAA. 

Issued  in  Des  Plaines,  Illinois  on  October 
25,  2001. 
Philip  M.  Smithmeyer, 

ManagfT.  Chicago  Airports  District  Office 

FAA.  Qreat  Lakes  Region. 

IFR  D<K    01-29483  Filed  11-26-01:  8:4,')  am] 


BILLING.  CODE  4910-1 3-M 


-i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
for  Reno  Tahoe  International  Airport, 
Reno,  NV 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  Noise  Exposure 
Maps  submitted  by  the  Airport 
Authority  of  Washoe  County  for  the 
Reno/Tahoe  International  Airport.  Reno, 
Nevada  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  Title  14.  Code  of  Federal 
Regulations  (CFR),  Part  150.  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  acceptance  of  the  Noise  Exposure 
Maps  for  the  Reno/Tahoe  International 
Airport,  Reno.  Nevada  is  November  15. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elisha  Novak.  Airport  Planner,  Airports 
Division.  SFO-611.  Federal  Aviation 
Administration.  San  Francisco  Airports 
District  Office.  Mailing  address;  831 
Mitten  Road.  Burlingame.  California 
94010-1303.  Telephone  (650)  876-2928. 
Documents  reflecting  this  FAA  action 
mav  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  Noise  Exposure  Maps  submitted 
for  the  Reno/Tahoe  International 
Airport,  Reno,  Nevada  are  in 
compliance  with  applicable 


requirements  of  Federal  Aviation 
Regulation  (FAR)  Part  150.  effective 
November  15.  2001. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
Noise  Exposure  Maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  ofthe  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  Noise  Compatibility 
Program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  in  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and 
supporting  documentation  submitted  by 
the  Airport  Authority  of  Washoe 
County.  The  specific  maps  under 
consideration  are  Exhibit  1.  "2000  Noise 
Exposure  Map  '  and  Exhibit  2.  "2005 
Noise  Exposure  Map"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  the  Reno/Tahoe 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  November 
15,  2001.  FAA's  acceptance  of  an  airport 
operator's  Noise  Exposure  Maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  (A) 
of  FAR  part  150.  Such  acceptance  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  Noise 
Compatibility  Program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the    • 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  Noise  Exposure  Map, 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
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These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
part  150  or  through  FAA's  review  of  the 
Noise  Exposure  Maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  Noise  Exposure  Maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SW..  Room 
617.  Washington,  DC  20591. 

Federal  Aviation  Administration, 
Western-Pacific  Region.  Airports 
Division.  AWP-600.  15000  Aviation 
Boulevard.  Hawrthome.  CA  90261. 

Airport  Authority  of  Washoe  County, 
Reno/Tahoe  International  Airport, 
P.O.  Box  12490,  Reno,  N\'  89510- 
2490. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT 
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Issued  in  Hawthorne,  California  on 
November  15.  2001 
Herman  C.  Bliss, 

Manager.  Airports  Division.  AWP-600. 
Western-Pacific  Region. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Orlando  International  Airport, 
Orlando,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Greater 
Orlando  Aviation  Authority  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150. 


These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980)  On  April  23, 
2001,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  bv  the 
Greater  Orlando  Aviation  .Authoritv 
under  Part  150  were  in  compliance  with 
applicable  requirements.  On  October  22. 
2001,  the  Administrator  approved  the 
Orlando  International  Airport  noise 
compatibility  program  All  of  the 
recommendations  of  the  program  were 
approved.  No  program  measures  relating 
to  new  or  revised  flight  procedures  for 
noise  abatement  were  proposed  by  the 
airport  operator. 

EFFECTIVE  DATE:  The  effective  date  of  the 
F.AA's  approval  of  the  Orlando 
International  Airport  noise 
compatibilitv  program  is  October  22. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  L.  Baskin,  Federal  Aviation 
Administration.  Orlando  Airports 
District  Office.  5950  Hazeltine  National 
Dr..  Suite  400,  Orlando  Florida  32822, 
(407)  812-6331.  Extension  30. 
Documents  refiecting  this  FA.^  action 
may  be  reviewed  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Orlando 
hitemationai  Airport,  effective  October 
22.  2001. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
[hereinafter  referred  to  as  'the  Act"),  an 
airport  operator  who  has  previouslv 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibilitv 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  .^ct  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airoort  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  local  program,  not  a  Federal 
Program  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FA^^'s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act.  and  is  limited  to 
the  following  determinations: 


a.  The  noise  compatibilit\-  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government; 
and 

d  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  svstems. 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law 

Specific  limitations  with  respect  to 
FAAs  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAr  Part  150  Section  150  5  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FA.'*^  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  mav  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action 
Approval  does  not  constitute  a 
commitment  by  the  F.AA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  W'here  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  F.AA  Airports  District 
Office  in  Orlando,  Florida 

The  Greater  Orlando  Aviation 
Authority  submitted  to  the  FA.A  on 
March  30,  2001.  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  dunng  the 
noise  compatibility  planning  studv 
conducted  from  lulv  1.  1997.  through 
March  30,  2001   The  Orlando 
International  Airport  noise  exposure 
maps  were  determined  by  ¥A.\  to  be  in 
compliance  with  applicable 
requirements  on  April  23,  2001.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  April  23,  2001 

The  Orlando  International  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
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actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  2006.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibilitv  program  as  described  in 
Section  104(h)  of  the  Act.  The  FA.-\ 
began  its  review  of  the  program  on  April 
23.  2001 ,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 


disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
prooram. 

The  submitted  program  contained 
four  (4)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 


determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Fart  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
October  22,  2001. 

Out  right  approval  was  granted  for  all 
four  (4)  of  the  specific  program 
elements.  The  approval  action  was  for 
the  following  program  measures; 


Measure 


Description/Land  Use  Measures 


NCR  Pages 


1  Incorporation  o(  ttie  Over- 
lay Zone  in  Land  Develop- 
ment Codes 


2  Sound  Insulation  Program 
witfi  Avigation  Easement 


3  Property  Acquisition  Pro- 
gram 


4   Acquisition  of  Nase  Moni- 
tonng  Equipment 


Zone  C  includes  ttie  DNL  65  dB  noise  contour  and  recommends  avoiding  new  resi- 
dential development  and  does  not  permit  new  mobile  home  development  Zone 
D  corresponding  to  tfie  DNL  60  dB  noise  contour,  includes  sound  attenuation  re- 
quirements a  waiver  of  claim,  and  notification  to  be  provided  tor  any  new  residen- 
tial development  The  Overlay  Zone  was  incorporated  into  the  respective  land  de- 
velopment codes  of  the  City  of  Orlando  and  Orange  County  during  the  preparation 
of  the  FAR  Pari  150  Study  It  is  expected  that  land  development  code  modifica- 
tions will  also  be  established  dunng  2001  by  Osceola  County  for  the  portion  of  the 
Overlay  Zone  that  falls  within  their  jurisdiction   FAA  Action  Approved. 

It  IS  recommended  that  the  Greater  Orlando  Aviation  Authonty  otter  to  provide  sound 
insulation,  only  where  feasible  and  cost  effective  and  in  exchange  tor  an  avigation 
easement  to  homeowners  located  within  the  DNL  65-KdB  noise  contour  of  the 
2001  Noise  Exposure  Map  Sound  insulation  would  only  be  beneficial  to  those 
residences  where  sound  insulation  can  be  effectively  applied  Sound  insulation  for 
mobile  homes,  for  example  would  not  be  t>eneficial  This  proiect  includes  30 
homes  It  is  also  recommended  that  this  program  include  insulation  of  Shen- 
andoah Elementary  School  which  is  located  withm  the  DNL  65  dB  for  the  forecast 
NEM  timeframe  This  will  reduce  existing  non-compatible  land  uses  FAA  Action: 
Approved 

It  IS  recommended  that  the  Greater  Orlando  Aviation  Authority  offer  to  provide  vol- 
untary acquisition  of  residential  properties  meeting  the  eligibility  requirements  of 
the  FAA  and  those  located  within  the  65  DNL  contour  As  indicated  previously 
some  of  the  these  residences  are  mobile  homes  and  are  not  suitable  for  sound  in- 
sulation Acquisition  would  be  the  only  applicable  noise  mitigation  action  for  these 
types  of  homes  In  addition  others  owning  non-mobile  home  residences  may  pre- 
fer that  their  nomes  t*  acquired  in  lieu  of  sound  insulation  Any  offers  of  acquisi- 
tion would  be  limited  to  those  who  acquired  the  residence  prior  to  Oclot)er  1, 
1998  It  IS  planned  that  any  fixed  residence  purchased  through  this  program  will 
be  in  turn  sound  insulated  and  sold  with  an  avigation  easement.  Mobile  home 
owners  who  are  rentir»g  property  will  be  moved  and  the  park  land  purchased.  Mo- 
bile home  owners  who  also  own  the  property  and  wish  to  participate  in  this  pro- 
gram will  be  required  to  sell  the  home  and  the  underlying  property  As  with  the 
sound  insulation  program  the  acquisition  of  residences  would  be  purely  on  a  vol- 
untary t>asis  FAA  Action  Approved  Relocation  must  tie  consistent  with  49  Code 
of  Federal  Regulation,  Part  24  to  tie  eligible  for  Federal  financial  assistance. 

The  current  noise  and  operations  monitonng  system  has  tjeen  an  effective  addition 
to  the  noise  abatement  program  The  information  provided  by  the  system  has 
helped  to  develop  operational  noise  abatement  measures,  has  allowed  the  accu- 
rate identification  of  the  source  of  noise  complaints  and  improved  the  resolutions 
of  problems  through  lollow-ups  with  those  who  registered  the  noise  complaints. 
The  benefit  of  future  enhancements  to  the  system  (upgraded  field  monitors  or  im- 
provements to  system  software  and  hardware)  would  allow  GOAA  to  stay  current 
with  future  technological  advancements  All  cun-ent  equipment  is  anticipated  to  re- 
main in  place  over  ttie  nexl  five  years  The  acquisition  of  new  noise  monitoring 
equipment  is  not  expected  in  the  short  term  (less  than  five  years)  Justification  tor 
replacement  equipment  will  be  determined  at  the  time  of  the  proposed  replace- 
ment FAA  Action  Approved  For  purposes  of  aviation  safety,  this  approval  does 
not  extend  to  the  use  of  monitonng  equipment  for  enforcement  purposes  by  in-situ 
measurement  of  any  pre-set  noise  thresholds 


Pages  11-1—11-8.  13-1'; 
exhibits  11-1—11-6: 
and  tables  11-1—11^ 


Pages  12-1. 
14-2. 


13-2.  and 


Pages  12-2.  13-2,  and 
14-2;  GOAA  letter 
dated  9/24/01. 


Pages  13-3.  14-2. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Admmistrator  on  October  22. 
2001  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 


administrative  office  of  the  Greater 
Orlando  Airport  Authority. 


Issued  in  Orlando.  Florida  on  November 
15,  2001. 

John  W.  Reynolds,  Jr., 
Acting  Manager,  Orlando  Airports  District 
Office. 

(FR  Doc.  01-29482  Filed  11-26-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemalcing  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meetmg. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  scheduled  for 
December  4,  2001,  beginning  at  8;30 
a.m.  ..Arrange  for  oral  presentations  by 
November  30. 

ADOnESSES:  National  Transportation 
Safety  Board  Room  and  Conference 
Center,  Conference  Room  A&B,  429 
L'Enfant  Plaza,  SW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw.  Office  of  Rulemaking. 
ARM-209,  FAA,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075.  or  e-mail  at 
effie  upshaw^faa. gov . 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor>'  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill)  notice  is  given  of 
an  ARAC  meeting  to  be  held  December 
4,  in  Washington,  DC 
The  agenda  will  include: 

•  Opening  Remarks 

•  FAA  Report 

•  Joint  Aviation  Authorities  Report 

•  Transport  Canada  Report 

•  Executive  Committee  Report 

•  Harmonization  Management  Team 
Report 

•  ARAC  Tasking  Priorities  Discussion 

•  Design  for  Security  Harmonization 
Working  Group  (HWG)  Report 

•  Ice  Protection  HWG  Report 

•  Loads  &  Dynamics  HWG  Report 

•  Engine  HWG  Report  and  Approval 

•  Mechanical  Systems  HWG  Report 

•  General  Structure  FfWG  Report 

•  Airworthiness  Assurance  Working 
Group  Report 

•  Human  Factors  HWG  Report 

•  Electrical  Systems  HWG  Report 

•  System  Design  and  Analysis  Report 

•  Written  working  group  reports  may  be 
provided  for  the  following  HWG's: 


Electromagnetic  Effects,  Flight  Test. 
Powerplant  Installation.  Seat  Test. 
Flight  Guidance,  Flight  Control,  and 
Avionics  Systems  An  update  also 
may  be  provided  for  the  Extended 
Range  with  Two-Engine  Aircraft 
Tasking. 

The  Engine  HWG  plans  to  seek 
approval  of  its  bird  management 
recommendations. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  availabilitv  of 
meeting  room  space  and  telephone 
lines.  Details  for  participating  in  the 
teleconference  will  be  available  after 
November  28  by  contacting  the  person 

listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Callers  outside  the 
Washington  metropolitan  area  will  be 
responsible  for  paying  long  distance 
charges. 

The  public  must  make  arrangements 
by  November  30  to  present  oral 
statements  at  the  meeting  Written 
statements  may  be  presented  to  the 
committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director  for  Transport  Airplane  and 
Engine  issues  or  by  providing  copies  at 
the  meeting.  Copies  of  the  documents  to 
be  presented  to  .^R,^C  for  decision  or  as 
recommendations  to  the  F.A,^  mav  be 
made  available  by  contacting  the  person 
hsted  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  davs 
before  the  meeting. 

Issued  in  Washington,  DC  on  November  20. 
2001 

Tony  F.  Fazio, 

DiiTctor.  Office  of  Rulemaking 

|FR  Doc.  01-29396  Filed  11-2&-01;  8:45  am] 

BiLUNG  CODE  4riO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  applications  for  exemptions 

AGENCY:  Research  and  Special  Progrmas 
Administration.  DOT 
ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107   subpart  Bj,  notice  is 
hereby  given  that  the  Office  of 
Hazaidous  Materials  Safety  has  received 
the  applications  described  herein  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows-  1— Motor  vehicle.  2— Rail 
freight.  3 — Cargo  vessel.  4 — Cargo 
aircraft  only.  5 — Passenger-carrving 
aircraft 

DATES:  Comments  must  be  received  on 

or  before  December  27.  2001 

ADDRESS  COMMENTS  TO:  Records  Center. 
Research  and  Special  Programs 
.^dmmlstratlon.  U  S  Department  of 
Transportation,  Washington.  DC  20590 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  {See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401.  at  the  LS  Department  of 
Transportation.  Nassif  Building.  400  7th 
Street,  SW  ,  Washington.  DC  20590  or  at 
http://dms.dot  gov 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transporation  law 
(49  U.S.C.  5117(b),  49  CFR  1, 53(b)) 

Issued  in  VVashinglon,  DC.  on  Novemtwr 
20,  200i 

).  Suzanne  Hedgepeth. 

Director.  Office  of  Hazardous  Materials. 
Exemptions  and  Approvals. 
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Application  No 


Docket  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


1285&-N     

RSPA-01-10977  

Union      Carbide      Corooration 

49  CFR  172  203,  179,13 

To  authonze  the  transportation 

,      South  Chariestown.  WV. 

in  commerce  of  a  DOT  speci- 

fication 105J400W  tank  car 

having  a  gross  weight  on  rail 

of  286,000  pounds,  for  use  in 

transportation  Division  2  1, 

2  3.  Poison-lnhalation  Haz- 

ard;'Zone  D  (Mode  2) 

1285&-N  

RSPA-01-10942  

Atlantic  Research  Corpjpration, 
Gainesville,  VA. 

49  CFR  173  320, 

To  authonze  the  transportation 
in  commerce  of  unapproved 

173.56(b),  17356(e)(3) 

air  bag  inflators  or  air  bag 

modules  or  seatbelt 

pretensioners.  Division  1  4C 

in  specially  designed  pack- 

1 

aging  (Mode  1) 

[PR  Dm    01-214-r)  Filed  11-26-01;  8:45  ami 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY;  Resparc  h  and  Special  Programs 
.Administration,  DOT, 

ACTION:  List  of  applications  for  . 
modification  of  exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 

for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transpoilation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safetv  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e,g.  to 
provide  for  additional  hazardous 
[iiat'Ti  lis,  packaging  design  changes, 
additional  mode  of  transportation,  etc) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing, 
DATES:  Comments  must  be  received  on 
or  before  December  12.  2001, 
ADDRESS  COMMENTS  TO:  Records  Center. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SVV,, 
Washington.  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U,S,C,  5117(b); 
49  CFR  1, 53(b)), 

Issued  in  Washington,  DC,  on  November 
20,  2001, 
),  Suzanne  Hedgepteth, 

Director.  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals 


Application  No 


Applicant 


Modifica- 
tion of  ex- 
emption 


10440-M 


1 1 1 86-M 


1 1993-M     RSPA-97-3100 

12196-M    RSPA-98-4939 


MASS  Systems  (A  Unit  of  Ameron  Global    Inc  ),  10440 

Baldwin  Park,  CA  (See  Footnote  1) 
Chart   Industnes.    Inc    (Storage   Systems   Div ).  11186 

Denver  CO  (See  Footnote  2) 
BREED  Technologies,  Inc,  Lakeland,   FL  (See  11993 

Footnote  3) 
HR  Textron,  Pacoima,  CA  (See  Footnote  4)  12196 


'  To  modify  the  exemption  to  authonze  an  alternative  maintenance/inspection  program  for  welded  austenitic  stainless  steel  non-DOT  specifica- 
tion cylinders  conforming  With  DOT  Specification  4DS  for  the  transportation  of  Division  2.2  matenals. 

'To  modify  the  exemption  to  authonze  the  addition  of  new  vessel  assemblies  tor  the  non-DOT  specification  vacuum  insulated  portable  tanks, 
comparable  to  DOT  Specification  MC  338  cargo  tank  motor  vehicle   for  the  transportation  of  Division  2,2  matenals. 

^To  modify  the  exemption  to  authonze  a  new  design  style  of  the  non-DOT  specification  cylinders  used  as  components  of  automobile  vehicle 
safety  systems  for  the  transportation  of  Division  2  i  and  2  2  materials 

*To  modify  the  exemption  to  authonze  the  hydrostatic  retest  penod  from  5  to  18  years  for  non-DOT  specification  stainless  steel  alloy  cylinders 
used  tor  the  transportation  of  Division  2  2  materials 
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IFRDoc    01-29477  Filed  11-26-4)1;  8:45  ami 
BILUNG  CODE  4910-«0-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT, 
ACTION:  List  of  applications  delayed 
more  than  180  days, 

SUMMARY:  In  accordance  with  the 
requirements  of  49U,S.C.  5117(c),  RSPA 
IS  publishing  the  following  list  of 


exemption  applications  that  have  been 
in  process  for  180  davs  or  more  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application, 
FOR  FURTHER  INFORMATION  CONTACT:  I. 
Suzanne  Hedgepeth,  Directtir,  Office  of 
Hazardous  Materials.  Exemptions  and 
.Approvals,  Research  and  Special 
Programs  .-\dministration,  US 
Department  of  Transportation,  400 
Seventh  Street,  S\V  ,  Washington.  DC 
20590-0001,  (202)  366-^535, 

Key  to  "Reasons  for  Delav" 

1.  Awaiting  additional  information 
from  applicant 

2.  Extensive  public  comment  under 
review 

New  Exemption  Applications 


3,  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 

analysis, 

4.  Staff  review  delaved  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application. 
M — Modification  request. 
PM — Party  In  application  with 
modification  request. 

Issued  in  VVashinRtnn,  DC,  on  November 
20.  2001 

f.  Suzanne  Hedgepeth, 

Director.  Office  of  Hazardous  Materials. 

Exemptions  and  Approvals. 


Application  Number 


Applicant 


11862-N 

11927-N 

12353-N 

12381 -N 

12406-N 

12412-N 

12434-N 

12440-N 

1245&-N 

12571-N 

12586-N 

12588-N 

12629-N 

12630-N 

12634-N 

12648-N 

12650-N 

12670-N 

12674-N 

12690-N 

12696-N 

12701-N 

12702-N 

1270&-N 

12716-N  , 

1271&-N 

12724-N 

12751-N 

12753-N  , 

12756-N  , 

12819-N  , 

12827-N  , 

4453-M  ,.. 

4884-M  ... 

6805-M  ... 

7060-M  ... 

7954-M  ... 

8308-M  ... 

8308-M  ... 

8554-M  ... 

8554-M  ... 

872S-M  ... 

942 1-M 

11244-M  . 

111537-M 

11769-M 

11769-M 

11769-M 


The  BOC  Group,  Murray  Hill   NJ  

AlasKa  Manne  Lines   Inc  .  Seattle   WA    

Monson  Companies  South  Portland  ME 

Ideal  Chemical  &  Supply  Co    Memphis   TN     

Occidental  Chemical  Corporation   Dallas  TX  

Great  Western  Chemical  Company,  Portland.  OR  

Salmon  Air.  Salmon    ID    

Luxfer  Inc    Riverside  CA      

Baker  Hughes  Houston.  TX      

Air  Products  &  Chemicals   Inc    Allentown  PA 

Wilsonart  International  Inc    Temple  TX  

El  Dorado  Chemical  Co    Creve  Ceour  MO  

Western  Sales  &  Testing  of  Amanllo   inc    Amanllo,  TX  

Chemetall  GmbH  Gesellschafi  Langelsheim  DE  

Norman  International  Los  Angeles  CA  

Stress  Engineenng  Services   Inc    Houston   TX  

Coleman  Powermate  Inc    Keamey.  NE  

Taylor-Wharton   Theodore   AL  

G&S  Aviation   Donnelly   ID         

Air  Liquide  Amenca  Corporation,  Houston  TX 

PhJbro-Tech,  Inc     Fort  Lee   NJ 

Fuel  Cell  Components  &  Integrators   Inc  .  Hauppauge,  NY  .. 

Los  Crespos  Cylinders.  Anasco  PR         

Raufoss  Composrtes  AS   Raufoss  NO   

Air  Liquide  Amenca  Corporation   Houston  TX  

Weldship  Corporation   Bethlehem   PA  

E.  I   DuPont  de  Nemours  &  Co     Inc  'Wilmington   DE    

Defense  Technology  Corporation.  Casper  WY  

Praxair.  Inc    Danbury   CT  

Department  of  Energy  Oak  Ridge  TN 

BBI-Biotech  Research  Laboratories.  Inc    Gaitherstxjrg,  MD 

Department  of  Energy  (DOE)  Washington  DC  

Dyno  Nobel   Inc    Salt  Lake  City   UT  

Matheson  Tn-Gas   East  Rutherford   Nj  

Air  Liquide  Amenca  Corporation  Houston,  TX  

Federal  Express,  Memphis  TN  ., 

Vottaix,  Inc    North  Branch   NJ  

Tradewind  Enterpnses   Inc    Hillsboro   OR  

Amencan  Couner  Express  Corporation  Mirama'  FL 

Orica  USA  Inc    Englewood  CO  

Dyno  Nobel   Inc    Salt  Lake  City    UT  , 

Dyno  Nobel  Inc    Salt  Lake  City   UT , 

Taylor-Wharton  (Harsco  Corporationi   Harnsburg   PA    

Aerospace  Design  &  (Development  Inc    Longmont  CO  , 

JCI  Jones  Chemicals  Inc    Milford  VA  

Great  Western  Chemical  Company  Portland  OR  , 

Great  Western  Chemical  Company  Portland  OR  

Hydnte  Chemical  Company  Brookfield  Wl      


Reason 
for  delay 


Estimated  date 
of  completion 


12/31 '2001 
ia'3l'20Cl 
12/3V2001 
12 '3 1/2001 
12/31/2001 
12/31/2001 
12/31  200^ 
12'31  2001 
1Z'31'2001 
12/31  2001 
12/31 '2001 
12/31/2001 
01/31/2002 
01/31/2002 
01/31/2002 
12/01/2001 
01 '31/2002 
12/31/2001 
IZ'31'2001 
01 '31  2002 
01 '31  2002 
01  31  2002 
12'3'  200^ 
01 '31  2002 
01/31  2002 
01/31  2002 
01 '31  2002 
01 '31  2002 
01/31  2002 
01 '31 '2002 
1Z'3i  2001 
1Z'3T200i 
12/31 '2001 
12/31 '2001 
12/31 '2001 
12'3i  2001 
12/31  '2001 
12/31/2001 
01 '31  2002 
12'3i  2001 
01/31 '2002 
01/31  2002 
01/31  2002 
12'3i  2001 
12'3i  2001 
12/31 '2001 
01/31 '2002 
01  31  2002 
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New  Exemption  Applications— Continued 

Application  Number 

1                               Applicant 

Reason 
tor  delay 

Estimated  date 
of  completion 

1191 1-M  

12084-M  ,.... 

Transfer  Flow,  Inc.,  Chico,  CA  

Honeywell  International,  Inc  .  Mornstown,  NJ  

4 

4 

i                      1 

12/31/2001 
01/31/2002 

[FR  Doc.  01-29478  Filed  11-26-01;  8:45  am] 

BILLING  CODE  491C^€aM 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Threshold 

agency:  n.-[  ai'r.itnt  of  Veterans  Affairs. 
action:  Notice. 


SUMMARY:  The  I )t'[).irtiii.Mit  nf  Veterans 
Affairs  (V'A)  hereby  gives  notice  of  the 
weighted  average  poverty  threshold 
established  for  2000  for  one  person 
(unreldtpii  individual)  as  established  by 
the  Bur^>du  of  the  Census.  The  amount 
IS  58.794 


DATES:  For  VA  determinations,  the  2000 
poverty  threshold  is  effective  September 
25,  2001,  the  date  on  which  it  was 
established  by  the  Bureau  r,f  the  Census. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge.  Consultant,  (lompensation 
and  Pension  Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
w.ishi!i.;t,,ri  nr  .:;n4  2n  '202)273-7218 

SUPPLEMENTARY  INFORMATION:  We 
published  a  final  rule  amending  38  CFR 
4.16(a)  in  the  Federal  Register  of  August 
3,  1990,  55  FR  ,-1 1  5  79.  The  amendment 
provided  that  marginal  employment 
generally  shall  be  deemed  to  exist  when 
a  veteran's  earned  annual  income  does 
not  exceed  the  amount  established  by 
the  Bureau  of  the  Census  as  the  poverty 
threshold  for  one  person  The 


UMI 


provisions  of  38  CFR  4  Ifila)  use  the 
[)o\ertv  threshold  as  a  standard  in 
defining  marginal  employment  when 
considering  total  disability  ratings  for 
compensation  based  on  unemplnvability 
(jf  an  individual.  We  stated  we  unuhi 
publish  subsequent  p(i\'ert\'  thrcshnhi 
figures  as  notices  in  the  Federal 
Register 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  po\'erty 
thresholds  for  2000,  The  threshold  for  ' 
one  person  (unrelated  indi\idudli  is 
58,794, 

Dated:  November  15,  2001. 
.\nthony  J.  Principi, 

Secretar}'  of  Vaterans  Affairs. 

[FR  Doc.  01-29442  Filed  11-26-01;  8:45  am] 

BILLING  CODE  8320-01    P 


Tuesday. 
November  2"*.  2001 


Part  n 


Social  Security 
Administration 


20  CFR  Part  404 

Revised  Medical  Criteria  for  Evaluating 
Hematological  Disorders  and  Malignant 
Neoplastic  Diseases:  Proposed  Rule 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Reg.  No.  4] 
RIN  0960- A D67 

Revised  Medical  Criteria  for  Evaluating 
Hematological  Disorders  and 
Malignant  Neoplastic  Diseases 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rules. 

SUMMARY:  U'p  arp  proposing  to  revise  the 
criteria  in  the  Li.sting  of  Impairments 
(the  listings)  that  we  use  to  evaluate 
claims  involving  hematological 
disorders  and  malignant  neoplastic 
diseases  at  the  third  step  of  our 
sequential  evaluation  processes  for 
adults  and  children  under  title  II  and 
title  XV'I  of  the  Social  Security  Act  (the 
Act).  The  proposed  revisions  reflect 
advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
hematological  disorders  and  malignant 
neoplastic  diseases. 
DATES:  To  be  sure  your  comments  are 
(  nnsidered,  we  must  receive  them  by 
lanuary  28.  2002. 

ADDRESSES:  Give  us  your  comments 
using  our  Internet  site  facility  (i.e., 
Social  Security  Online)  at:  bttp:// 
\^^^^v. ssa.gov/rpgiilations/.  If  that  facility 
is  unavailable  or  not  desired,  you  may 
send  us  your  comments;  by  e-mail  to 
reguldtions@ssa.gov;  by  telefax  to  (410} 
966-2830;  or,  by  letter  to  the 


Commissioner  of  Social  Securitv.  P.O. 
Box  17703.  Baltimore,  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration.  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401, 
between  the  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments  are 
posted  on  our  Internet  site,  or  you  may 
inspect  them  on  regular  business  days 
by  making  arrangements  with  the 
contact  person  shown  in  this  preamble. 
Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register 
on  http://vu\-w.access. gpo.gov/su_docs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e..  Social 
Security  Online):  http://www.ssa.gov/ 
regulations/.  Electronic  copies  of  public 
comnvents  may  also  be  found  on  this 
site.    I 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  DiMarino.  Social  Insurance 
Specialist,  Office  of  Process  and 
Innovation  Management.  Social  Security 
Administration,  L2109  West  Low  Rise, 
6401  Security  Boulevard,  Baltimore, 
Marvland  21235-6401,  (410)  965-1769 
or  TTY  (410)  966-5609.  For  information 
on  eligibility  or  filing  for  benefits,  call 
our  national  toll-free  number,  1-800- 
772-1213  or  TTY  1-800-325-0778,  or 
visit  our  Internet  web  site,  SSA  Online, 
at  v\%\'\\-. ssa.gov. 
SUPPLEMENTARY  INFORMATION: 


What  Programs  Would  Be  Affected  by 
These  Proposed  Regulations? 

These  proposed  regulations  would 
affect  disability  determinations  and 
decisions  we  make  for  individuals 
under  title  II  and  title  XVI  of  the  Act. 
In  addition,  to  the  extent  that  Medicare 
and  Medicaid  eligibility  are  based  on 
title  II  and  title  XVI  eligibility,  these 
proposed  regulations  also  would  affect 
the  Medicare  and  Medicaid  programs. 

Who  Can  Get  Disability  Benefits? 

Under  title  II  of  the  Act.  we  provide 
for  the  payment  of  disability  benefits  to 
three  groups  of  individuals: 

•  Workers  insured  under  the  Act, 

•  Children  of  insured  workers. 

•  Widows,  widowers,  and  surviving 
divorced  spouses  of  insured 
individuals. 

Under  title  XVI  of  the  Act,  we  provide 
for  SSI  payments  on  the  basis  of 
disability  to  adults  and  children  who 
have  limited  income  and  resources. 

How  Do  We  Define  Disability? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  at  least  12  months.  Our 
definition  of  disability  is  shown  in  the 
following  table; 


If  you  tile  a  claim  under 

•      •      • 

And  you  are  *  *  * 

Disability  means  you  have  a  medically  determinable  im- 
pairment(s)  that  meets  the  statutory  duration  require- 
ment and  results  tn  '  '  • 

title  II  

an  adult  or  a  child  

the  inability  to  do  any  substantial  gaintui  activity  (SGA) 

the  inability  to  do  any  SGA 

marked  and  severe  functional  limitations 

title  XVI   

an  adult  

title  XVI 

a  child    

What  Are  the  Listings? 

The  listings  contain  examples  of 
impairments  that  we  consider  severe 
enough  to  prevent  an  adult  from  doing 
any  gainful  activity,  or  that  cause 
marked  and  severe  functional 
limitations  in  a  child.  Although  the 
listings  are  contained  onlv  in  appendix 
1  to  subpart  P  of  part  404,  we 
incorporate  them  by  reference  in  the  SSI 
program  by  §416.925  of  our  regulations. 

How  Do  We  Use  the  Listings? 

We  divide  the  listings  into  part  A  and 
part  B.  We  apply  the  medical  criteria  in 
part  A  when  we  assess  the  claims  of 
adults.  We  may  also  use  the  medical 
criteria  in  part  A  when  we  evaluate  the 
claims  of  children,  if  the  disease 
processes  have  a  similar  effect  on  adults 


and  cliildren.  However,  we  first  use  the 
criteria  in  part  B  to  evaluate  claims  by 
children.  If  the  criteria  in  part  B  do  not 
applv.  we  then  use  the  criteria  in  part 
A.  (See  §§404.1525,  404.1526,  416.925 
and  416.926.) 

We  use  the  criteria  in  the  listings  only 
to  make  favorable  determinations  or 
decisions  regarding  disability.  We  never 
deny  a  claim  or  find  that  an  individual's 
disability  has  ceased  because  an 
impairment(s)  does  not  meet  or 
medically  equal  a  listing.  When  an 
individual  has  a  severe  impairment(s) 
that  does  not  meet  or  medically  equal  a 
listing,  we  may  still  find  him  or  her 
disabled  (or  still  disabled)  based  on 
other  rules.  For  more  information  about 
our  sequential  evaluation  processes  for 
adults  and  children,  see  §§404.1520. 


416.920,  and  416.924  of  our  regulations 
regarding  initial  claims,  and 
§§404.1594,  416  994.  and  416.994a  of 
our  regulations  regarding  continuing 
disability  reviews. 

Why  Are  We  Proposing  To  Revise  the 
Listings  for  Hematological  Disorders 
and  Malignant  Neoplastic  Diseases? 

We  last  published  final  rules  revising 
the  listings  for  the  hemic  and  lymphatic 
system  and  the  malignant  neoplastic 
diseases  svstem  in  the  Federal  Register 
on  December  6.  1985  (50  FR  50068).  In 
the  preamble  to  those  rules,  we 
indicated  that  due  to  medical  advances 
in  disability  evaluation  and  treatment 
and  program  experience  we  would 
periodically  review  and  update  the 
listings.  The  current  listings  for  the 
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hemic  and  lymphatic  system  and 
malignant  neoplastic  diseases  will  no 
longer  be  effective  on  July  2.  2003.  We 
are  proposing  to  update  tJie  listings  in 
part  A.  7.00  and  13.00.  and  in  part  B. 
107.00  and  113.00.  We  propose  to  make 
the  rules  effective  for  5  years  from  their 
effective  date,  unless  we  extend  them, 
or  revise  and  issue  them  again. 

We  will  continue  to  applv  our  current 
listings  until  we  evaluate  the  public 
comments  on  these  proposed  rules  and 
determine  whether  they  should  be 
issued  as  final  rules.  If  we  finalize  these 
proposed  rules,  when  any  final  rules 
become  effective,  we  will  applv  them  to 
new  applications  filed  on  or  after  the 
effective  date  of  the  final  rules,  and  to 
cases  that  are  pending  in  the 
administrative  review  process.  In 
accordance  with  our  usual  practice,  we 
would  explain  how  we  would  apply  any 
final  rules  in  greater  detail  in  the 
preamble  to  the  final  rules. 

When  we  conduct  reviews  to 
determine  whether  your  disability 
continues,  we  would  not  find  that  your 
disability  has  ended  based  only  on  any 
changes  in  the  listings.  Our  regulations 
explain  that  we  continue  to  use  our 
prior  listings  when  we  review  your  case 
if  you  receive  disability  benefits  or  SSI 
payments  based  on  our  determination  or 
decision  that  your  impairment(s)  met  or 
equaled  the  listings.  In  these  cases,  we 
determine  whether  you  have 
experienced  medical  improvement,  and 
if  so.  whether  the  medical  improvement 
is  related  to  the  ability  to  work.  If  your 
impairment{s)  still  meets  or  equals  the 
same  listing  section  that  we  used  to 
make  our  most  recent  favorable 
determination  or  decision,  we  will  find 
the  medical  improvement  is  not  related 
to  the  ability  to  work.  If  your  condition 
has  medically  improved  so  that  vou  no 
longer  meet  or  equal  the  prior  listing, 
we  evaluate  your  case  further  to 
determine  whether  you  are  currenUy 
disabled.  We  may  find  that  you  are 
currendy  disabled,  depending  on  the 
full  circumstances  of  your  case.  See  20 
CFR404.1594(c)(3)(i), 
416.994(b)(2)(iv)(A).  If  you  are  a  child 
who  is  eligible  for  SSI  payments,  we 
follow  a  similar  rule  when  we  decide 
whether  you  have  experienced  medical 
improvement  in  your  condition.  20  CFR 
416.994a(b)(2). 

What  Revisions  Are  We  Proposing  That 
A£fiect  Both  the  Hematological 
Disorders  and  Malignant  Neoplastic 
Diseases  Listings? 

To  present  the  listing  criteria  in  a 
more  logical  order,  and  make  the 
listings  easier  to  use.  we  propose  to: 

•  Renumber  the  listings  in  part  A  and 
part  B  for  the  hematological  disorders 


and  malignant  neoplastic  diseases  bodv 
systems.  To  the  extent  possible,  we 
number  the  listings  in  part  B  to 
correspond  with  listings  addressing  the 
same  impairments  in  part  A. 

•  Reorganize  these  listings  by 
grouping  related  impairments  under 
broader  medical  diagnostic  categories. 
For  example,  we  w^ould  group  chronic 
thrombocyiopenia  (current  listings  7.06 
and  107  06)  and  coagulation  defects 
(current  listings  7.08  and  107.08)  under 
the  category-  "Disorders  of  hemostas'is" 
(proposed  listings  7.03  and  107.03);  and 
we  would  group  sarcoma  of  skin 
(current  Hsting  13.03)  and  malignant 
melanoma  (current  listing  13.05)  under 
the  categorv  "Skin"  (proposed  listing 
13.03). 

•  Further  reorganize  these  listings  to 
place  all  listings  for  malignant 
neoplastic  diseases  under  that  body 
system.  To  do  this,  we  would  move  the 
criteria  for  acute  leukemia,  chronic 
leukemia,  myeloma,  and  malignant 
brain  tumors,  current  listings  7.11.  7.12, 
7.16.  11.05.  107.11.  and  111,05.  to 
proposed  listings  13.06,  13.07.  13.13. 
113.06  and  113.13.  We  would  also  move 
the  guidance  for  evaluating 
macroglobulinemia  or  heavy  chain 
disease,  current  listing  7.14,  to  section 
13.00K(3)  of  the  proposed  preface  The 
current  listing  for  this  disorder  is  a 
reference  listing.  In  accordance  with  the 
discussion  below,  we  propose  to 
eliminate  reference  listings. 

•  Replace  reference  listings  in  these 
areas  with  guidance  in  the  preface. 
Reference  listings  are  listings  that  are 
met  by  satisfying  the  criteria  of  another 
listing.  For  example,  current  listing 
7.16B.  for  myelorfia  with  evidence  of 
renad  impairment,  is  a  reference  listing 
that  requires  evaluation  under  current 
listing  6.02,  for  impairment  of  renal 
function.  Instead  of  using  reference 
listings,  we  propose  to  provide  general 
guidance  in  the  preface  to  each  of  these 
body  systems  stating  that  resulting 
impairments  should  be  evaluated  under 
the  criteria  for  the  affected  body  system. 
Where  appropriate,  we  would  also 
provide  references  to  specific  listings. 
For  example,  in  proposed  section 
13.00K(3)  we  indicate  that 
macroglobulinemia  or  heavy  chain 
disease  should  be  evaluated  under  the 
criteria  of  proposed  listings  7.03  or  7.04. 
or  under  the  criteria  of  any  other 
affected  body  system. 

We  also  propose  to  use  the  phrase 
"bone  marrow  or  stem  cell 
transplantation"  in  proposed  listings 
7.06,  107.06,  13.28.  and  113.28  instead 
of  "bone  marrow  transplantation  "  as 
used  in  current  iisung  7.17.  The 
purpose  of  bone  marrow  transplantation 
is  to  transplant  stem  cells,  but  stem  cells 


from  other  sources,  such  as  peripheral 
blood  or  cord  blood,  mav  also  be  used 
Because  of  this,  the  phrase    stem  cell 
transplantation"  more  accurately 
represents  the  type  of  transplantation 
addressed  in  the  proposed  listings. 
However,  as  "bone  marrow 
transplantation"  is  still  in  common 
usage,  we  would  also  retain  it  in  our 
listings  in  order  to  avoid  confusion. 

In  several  of  the  proposed  listings, 
such  as  listings  7.03A2.  13.28.  and 
113.1  ID.  we  provide  that  we  will 
consider  the  individual  disabled  for  a 
specified  period  of  time,  such  as  for  12 
months  from  the  date  of  diagnosis  After 
that  time,  we  will  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  body  system.  In  these 
situations,  the  beginning  date  specified 
is  not  related  to  the  onset  date:  it  is  used 
only  to  calculate  the  period  of  time  we 
would  presume  the  impairment  is 
disabling.  We  can  establish  an  earlier 
onset  date  if  the  individual  is  not 
engaging  in  SGA  and  the  evidence  in 
file  supports  the  earlier  onset  date 

We  also  propose  to  make 
nonsubstantive  editorial  changes  to 
update  the  medical  terminology  in  the 
listings  and  to  make  the  language 
clearer. 

How  Are  We  Proposing  To  Change  the 
Preface  to  the  Listings  for  Evaluating 
Hematological  Disorders  in  Adults? 

7.00    Hennatological  Disorders 

We  propose  to  change  the  name  of 
this  body  system  from  Hemic  and 
Lymphatic  System  to  Hematological 
Disorders  because  we  are  proposing  to 
move  the  lymphatic  impairments  now 
contained  in  7.00  to  13  00.  Malignant 
Neoplastic  Diseases 

Because  we  are  proposing  to  move  the 
criteria  for  evaluating  leukemia  to 
proposed  listing  13  06,  we  propose  to 
move  the  guidance  contained  in  current 
7.00E.  "Acute  leukemia."  to  proposed 
13.00K(2)(a).  We  discuss  our  revisions 
to  that  guidance  in  the  explanation  of 
proposed  13.00K(2)(a) 

We  also  propose  to  expand  and 
reorganize  the  introductory  material  in 
7.00  to  provide  additional  guidance  and 
reflect  the  new  listings  The  followmg  is 
a  detailed  explanation  of  the  proposed 
material 

Proposed  7  OOA—What  Do  We  Consider 
When  We  Evaluate  Hematological 
Disorders  Under  These  Listings'' 

In  this  new  section,  we  list  the  factors 
we  consider 

Proposed  7.00B — What  Documentation 
Do  We  Need'' 

To  clarift,'  the  first  sentence  of  current 
7.00B.  "Chronicity."  we  explain  that  we 
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generally  need  a  longitudinal  clinical 
record  covering  a  period  of  at  least  3 
months  of  obser\'ations  and  treatment 
unless  we  can  make  a  fidly  favorable 
determination  or  decision  without  it. 

We  expand  the  second  sentence  of 
current  7.00B  to  provide  examples  of 
the  types  of  laboraton,'  findings  that 
should  be  in  the  longitudinal  clinical 
record 

We  also  clarify,  in  7.00B(2)  and 
7.00B(3),  what  additional  information 
the  longitudinal  clinical  record  should 
contain. 

Proposed  T  OOC — How  Do  We  Evaluate 
Impairments  That  Do  S'ot  Meet  One  of 
the  Hematological  Disorders  Listings? 

In  this  new  section,  we  state  our  basic 
adjudicative  principle  that  if  the 
individual's  impairment(s)  does  not 
meet  or  medically  equal  the 
requirements  of  a  listing,  we  will 
continue  the  sequential  evaluation 
process  to  determine  whether  or  not  the 
individual  is  disabled. 

Proposed  7.00D — How  Do  We  Assess  the 
Effectiveness  of  Treatment? 

In  this  new  section,  we  set  forth  our 
policy  on  considering  the  response  to. 
effectiveness  of,  and  adverse 
consequences  of  treatment. 

Proposed  7.00E — How  Do  We  Evaluate 
Episodic  Hematological  Disorders? 

In  this  new  section,  we  propose  to 
revise  the  rfK}uirement  in  our  current 
listings  that  events  for  episodic 
hematological  impairments  occur 
within  the  5-month  or  12-month  period 
prior  to  adjudication.  Instead  of  using 
the  date  of  adjudication,  as  we  do  under 
the  current  criteria,  we  propose  to 
require  that  the  events  occur  within  the 
period  we  consider  in  connection  with 
the  application  or  continuing  disability 
review;  that  is.  the  period  for  which  we 
will  develop  medical  evidence  through 
the  date  we  make  our  determination  or 
decision.  Sections  404.1512(d)(2). 
404  1593(b).  416  912(d)(2),  and 
416.993(b)  of  our  regulations  discuss  the 
period  for  which  we  will  develop 
medical  evidence  This  period  generally 
begins  12  months  prior  to  either  the  date 
of  the  application  or  the  date  the 
individual  signed  a  report  about  his  or 
her  continuing  disability  status.  This 
proposed  approach  is  consistent  with 
the  way  we  evaluate  episodic 
impairments  in  other  body  systems. 

We  also  indicate  that  in  every  listing 
in  which  we  require  more  than  one 
event,  there  must  be  at  least  1  month 
between  the  events.  We  propose  this 
requirement  to  ensure  that  we  are 
evaluating  separate  episodes. 


Proposed  7.00F — What  Do  These  Terms 
in  the  Listings  Mean? 

We  propose  to  define  the  terms 
"persistent'"  and  "repeated"  or 
"repeatedly  "  in  the  hematological 
disorders  listings. 

Proposed  7.00G—How  Do  We  Evaluate 
Specific  Hematological  Disorders^ 

We  propose  to  incorporate  and  clarif>' 
current  7.00A,  "Impairment  caused  by 
aneroia,"  7. OOC,  "Sickle  cell  disease," 
and  7.00D,  "Coagulation  defects,  "  and 
add  guidance  for  evaluating  additional 
hematological  disorders.  The  following 
is  a  discussion  of  the  information 
provided  for  the  disorders  in  this 
section 

Proposed  7.00Gfll — Anemia 

This  paragraph  corresponds  to  current 
7.00A,    Impairment  caused  by  anemia" 
and  would  also  replace  current  listing 
7  028.  Current  listing  7. 023  provides 
that  the  effects  of  chronic  anemia 
should  be  evaluated  under  the  criteria 
for  the  affected  body  system.  In  addition 
to  causing  residual  impairments, 
chronic  anemia  can  be  a  marker  of 
severity  for  an  underlying  disorder, 
such  as  myelofibrosis.  Thus,  we  propose 
to  expand  our  guidance  on  chronic 
anemia  to  provide  that  this  impairment 
can  be  evaluated  under  the  criteria  for 
the  underlying  disorder  or  for  the 
affected  body  system. 

Proposed  7.00G(2) — Sickle  Cell  Disease 
or  One  of  Its  Variants 

This  paragraph  corresponds  to  the 
first  two  paragraphs  of  current  7. OOC. 
We  propose  to  clarif\-  the  policy 
regarding  hematological  evidence  by 
adding  that,  in  lieu  of  a  copy  of  the 
actual  laboratory  report,  we  will  accept 
medical  evidence  that  is  persuasive  that 
a  positive  diagnosis  has  been  confirmed 
by  appropriate  laboratory  testing  at 
some  time  prior  to  evaluation. 

We  propose  to  delete  the  third 
paragraph  of  current  7. OOC,  which 
defines  "ma)or  visceral  episodes,'" 
because  the  term  does  not  appear  in  the 
listings.  The  term  "major  visceral 
complication"  does  appear  in  the 
current  childhood  listing  for  sickle  cell 
disease,  listing  107.058  Instead  of 
extending  the  criterion  to  adults,  we 
propose  to  delete  it  from  the  childhood 
listing.  We  explain  our  reasons  for  doing 
so  in  the  discussion  of  proposed  listing 
107. 02A  (the  proposed  listing  that 
corresponds  to  current  listing  107.05). 

Proposed  7.00G(3) — Disorders  of 
Hemostasis 

This  section  corresponds  to  current 
7.00D  "Coagulation  defects."  We  eire 
using,  a  more  comprehensive  term  to 


reflect  the  criteria  in  proposed  listing 
7.03,  "Disorders  of  hemostasis.""  We 
would  continue  to  include  coagulation 
defects  in  the  revised  section,  but  as  an 
example  rather  than  as  the  only  disorder 
covered  by  the  listing. 

We  would  also  revise  our  guidance  on 
how  to  document  these  disorders  to 
address  all  the  disorders  covered  by  the 
proposed  listing  and  to  update  the 
medical  terminology.  We  are  also 
adding  guidance  on  how  to  consider 
complications  of  these  disorders. 

Proposed  7. 000(4) — Hematological 
Malignancies 

The  current  criteria  for  evaluating 
hematological  malignancies,  such  as 
lymphoma,  leukemia, 
macroglobulinemia  or  heavy  chain 
disease,  and  myeloma,  are  in  7.00.  As 
we  indicated  above,  we  propose  to  move 
these  disorders  to  13.00.  Malignant 
Neoplastic  Diseases  We  are  adding  this 
section  to  reflect  that  move.  We  are  also 
adding  a  reminder  that  there  is  a 
separate  listing  for  lymphoma 
associated  with  HIV  infection,  listing 
14.08E. 

Proposed  7.00G(5} — Chronic  Iron 
Overload 

The  medical  community  is 
increasingly  recognizing  complications 
from  this  disorder.  We  propose  to  add 
this  section  to  provide  guidance  on 
evaluating  these  complications  under 
the  listings. 

Proposed  7.00H—How  Do  We  Evaluate 
non-malignant  Hematological  Disorders 
Treated  by  Allogeneic  Bone  Marrow  or 
Stem  Cell  Transplantation? 

We  provide  that  non-malignant 
hematological  disorders  treated  by 
allogeneic  bone  marrow  or  stem  cell 
transplantation  must  be  evaluated  under 
the  criteria  in  proposed  listing  7.06, 
regardless  of  whether  there  is  another 
listing  that  addresses  that  impairment. 
We  discuss  the  criteria  in  proposed 
listing  7.06.  We  also  discuss  some  of  the 
factors  we  consider  when  we  evaluate 
any  residual  impairment(s)  that  results 
from  transplantation. 

How  Are  We  Proposing  to  Change  the 
Criteria  in  the  Listings  for  Evaluating 
Hematological  Disorders  in  Adults? 

7.01     Category  of  Impairments, 
Hematological  Disorders 

In  addition  to  proposing  to  move 
listings  7.11,  7.12,  7.13.  7.14,  and  7.16, 
we  propose  to  delete  current  listings 
7,02,  "Chronic  anemia  (hematocrit 
persisting  at  30  percent  or  less  due  to 
any  cause),"  and  7.07.  "Hereditary 
telangiectasia.  " 
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Current  listing  7.02A  requires  one  or 
more  blood  transfusions  on  an  average 
of  at  least  once  every  2  months.  The 
average  frequency  of  blood  transfusions 
is  not  an  accurate  measure  of  severity  or 
duration  of  the  impairment.  If  an 
individual  had  several  transfusions 
performed  close  together  in  the  past  and 
none  thereafter,  the  average  might  still 
satisfy-  the  frequency  criterion  for  the 
current  listing,  even  though  the 
underlying  impairment  may  not  have 
persisted  at  this  level.  Also,  some 
individuals  with  anemia  mav  be  treated 
with  scheduled  red  cell  transfusions  in 
order  to  maintain  the  oxygen-carrying 
capacity  of  the  blood. 

As  we  explained  above,  we  propose  to 
retain  the  criterion  in  current  listing 
7.02B.  evaluation  of  the  resulting 
impairment  under  the  criteria  for  the 
affected  body  system,  in  proposed 
7.00C 

We  propose  to  delete  current  listing 
7.07  because  listing-level  hereditary' 
telangiectasia  is  rare  and  can  be 
evaluated  under  other  criteria,  for 
example,  those  for  other  hematological 
disorders  or  for  the  affected  body 
system,  such  as  digestive. 

The  provisions  of  proposed  7.00E 
apply  to  proposed  listings  7.02A,  7.028. 
7.03A2,  7.03B.  7.03C.  7  04B.  and  7.05 
Because  we  have  already  discussed  the 
provisions  in  proposed  7.00E.  thev  are 
not  included  in  the  following 
explanation  of  the  proposed  listing 
criteria. 

Proposed  Listing  7.02— Sickle  Cell 
Disease  or  One  of  its  Variants 

This  proposed  listing  has  three 
separate  evaluation  criteria.  Proposed 
listing  7.02A.  documented  painful 
(vaso-occlusive)  crises,  corresponds  to 
current  listing  7.05A.  We  propose  to 
include  a  requirement  that  the  crises 
require  parenteral  medication,  to  clarify 
the  level  of  severity  intended  by  the 
listing. 

We  also  propose  to  lengthen  the 
period  of  time  during  which  the  pain 
crises  must  occur  from  5  months  to  6 
months.  We  believe  that  pain  crises  of 
the  type  described  in  proposed  listing 
7.02A  that  occuir  at  least  3  times  in  a  6- 
month  period  are  indicative  of  listing- 
level  severitv 

Proposed  listing  7.02B, 
hospitalization  (for  24  hours  or  more),  is 
similar  to  current  listing  7. 058.  We 
propose  to  replace  the  current 
requirement  of  "beyond  emergency 
care'"  with  "for  24  hours  or  more"  to 
more  clearly  define  our  intent. 

Proposed  listing  7.02C.  chronic 
anemia,  corresponds  to  current  listing 
7.05C.  We  propose  to  revise  the 
criterion  to  provide  a  more  accurate 


measure  of  severity.  The  current 
criterion  is  a  persistent  hematocrit  of  26 
percent  or  less.  A  hematocrit  at  this 
level  does  not  necessarily  correlate  to  an 
inability  to  perform  any  gainful  activity. 
The  hemoglobin  level  required  in  the 
proposed  listing  is  indicative  of  an 
impairment  that  we  believe  would 
preclude  any  gainful  activity  in 
individuals  with  sickle  cell  disease 
Throughout  these  proposed  listings,  we 
are  using  hemoglobin  levels  instead  of 
hematocrit  values  as  used  in  the  current 
listings.  Hemoglobin  levels  are 
measured  directly;  hematocrit  values 
must  be  derived. 

We  also  propose  to  delete  the  word 
"severe.  '  which  is  used  in  current 
listing  7.05C  The  use  of  the  word 
'"severe"  in  current  listing  7.05C  is  not 
intended  to  be  the  same  as  the 
definition  of  "severe""  in  §§404  1521 
and  416.921  of  our  regulations.  We 
believe  the  proposed  revision  is 
sufficiently  clear  that  we  do  not  need 
the  word  Therefore,  we  propose  to 
delete  it  to  avoid  confusion. 

As  part  of  our  effort  to  eliminate 
reference  listings,  we  propose  to  delete 
the  criterion  in  current  listing  7.05D, 
which  provides  for  evaluation  of  the 
resulting  impairment  under  the  criteria 
for  the  affected  body  system.  We  have 
incorporated  this  criterion  in  proposed 
7.00C(1). 

Proposed  Listing  7.03 — Disorders  of 
Hemostasis 

As  already  noted,  we  propose  to 
incorporate  current  listings  7  06. 
"Chronic  thrombocytopenia,"'  and  7.08. 
"Coagulation  defects.  "  under  this 
heading  and  provide  critena  for 
evaluating  hypercoagulable  states.  The 
following  is  a  discussion  of  the  criteria 
in  the  proposed  listing, 

Proposed  Listing  7. 03 A — Chronic 
Thrombocytopenia  (Due  to  Any  Cause} 

This  listing  corresponds  to  current 
listing  7.06.  We  propose  the  following 
changes : 

•  In  proposed  listing  7.03A1,  we 
indicate  that  chronic  thrombocytopenia 
with  platelet  counts  repeatedly  below 
10,000/mm"  despite  prescribed  therapy 
is.  by  itself,  an  impairment  that  would 
preclude  an  individual  from  performing 
any  gainful  activity. 

•  In  proposed  listing  7  03A2.  we 
require  platelet  counts  repeatedly  below 
20,000/mm^  instead  of  the  current 
criterion  of  40,000/mm\  We  propose 
this  change  because  the  incidence  of 
spontaneous  bleeding  episodes 
increases  significantly  when  the  platelet 
count  is  below  20,006/mmV  Some 
individuals  whose  platelet  counts  are 
20,000/mm*  or  higher  may  still  be 


limited  or  restncted.  but  many  of  these 
individuals  will  not  be  precluded  from 
engaging  in  any  gainful  activity. 
Therefore,  we  will  evaluate  these 
individuals  on  a  case-by-case  basis. 

•  In  proposed  listing' 7. 03 A2.  we  also 
propose  to  clarify-  the  reference  to 
transfusion  and  change  the  frequencv 
requirements  in  current  listing  7  06.V 
We  clarify  the  reference  to  transfusion 
by  specifying  red  cell  or  platelet 
transfusion  We  propose  this  revision  to 
reflect  common  medical  practice.  We 
also  propose  to  change  the  frequencv 
requirement  from  one  episode  of 
bleeding  within  the  5  months  prior  to 
adjudication  to  at  least  three  episodes  of 
bleeding  in  a  consecutive  12-month 
period  We  propose  this  revision 
because  one  episode  of  bleeding  in  5 
months  is  not  sufficient  to  establish  that 
the  impairment  has  lasted  or  can  be 
expected  to  last  for  at  least  12  months. 

•  We  propose  to  replace  the  criterion 
in  current  listing  7.06B,  intracranial 
bleeding  within  12  months  prior  to 
adjudication,  with  guidance  in 
7.00G(3)(c)  indicating  that  intracranial 
bleeding  should  be  evaluated  under 
listing  11.04  We  are  proposing  this 
change  to  be  consistent  with  the  criteria 
in  other  listings  that  evaluate 
intracranial  bleeding  (for  example, 
listing  4.10D)  and  to  recognize  that 
improved  diagnostic  techniques  can 
detect  very  minor  bleeds  that  have  no 
functional  impact.  We  are  placing  this 
guidance  in  the  preface,  rather  than 
retaining  it  as  a  listing  criterion,  as  part 
of  our  effort  to  eliminate  reference 
listings 

Proposed  Listing  7.03B — Hemophilia 

This  listing  and  proposed  listing 
7  03C  correspond  to  current  listing  7  08. 
"Coagulation  defects  (hemophilia  or  a 
similar  disorder)  "  We  propose  to 
separate  hemophilia  from  other 
hypocoagulable  disorders  because, 
unlike  those  other  disorders,  current 
treatment  for  most  individuals  with 
hemophilia  includes  the  use  of 
prophylactic  factor  replacement 
Consistent  w-ith  this  treatment,  we 
propose  to  replace  the  requirement  for 
transfusions  with  a  criterion  indicating 
that  the  bleeding  occurs  despite 
prophylactic  factor  replacement  We 
would  also  revise  the  frequency  of 
bleeding  episodes  to  be  consistent  with 
the  changes  in  proposed  listing  7.03A2. 

Proposed  Listing  7.03C — Other 
Hypocoagulable  States  iSuch  as  von 
Willebrand's  Disease,  or 
Thrombasthenial 

In  this  listing,  we  propose  criteria  for 
evaluating  hypocoagulable  states  other 
than  hemophilia  We  would  change  the 
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frequency  of  bleeding  epi.sodes  to  be 
consistent  with  other  proposed  listings. 
We  would  require  hospitalization 
instead  of  transfusions  to  rec:ognize  that 
bleeding  in  these  disorders  may  often  be 
managed  with  other  forms  t)f  treatment. 
Hospitalization  is  usually  requirfd 
when  the  bleeding  cannot  be  easily 
controlled 

Proposed  Listing  7.03D — 
Hvpfrcoagulablf  States  (Deficiency  of 
Anti-coagulant  Proteins  Such  as  C. 
Protein  S.  And  Anti-tbrombin.  or  the 
Presence  of  Abnormal  Proteins  Such  as 
Factor  V  Leiden  I 

We  propose  to  add  this  listing  to 
recognize  that,  for  individuals  with  this 
disordpr.  thrombotic  episodes  are 
comparable  to  bleeding  episodes  in 
individuals  who  are  hypocoagulable. 

Proposed  Listing  T  04 — Aplastic 
Anemia.  Myeloproliferative  Disorders 
(Such  as  Polycythemia  Vera  or 
Sfyelofibrosisl.  or  Myelodysplastic 
Syndrome 

We  propose  to  combine  these 
disorders  because,  despite  differing 
etiologies,  the  functional  consequences 
are  similar.  This  proposed  listing 
incorporates  current  listings  7.09. 
"Polvcvthemia  vera,"  and  7.10, 
"Mvelofihrnsis." 

In  proposed  listing  7.04A.  we  would 
revise  the  anemia  criterion  in  current 
listing  7.10A  and  extend  it  to  the  other 
disorders  in  the  listing.  Currnnt  listing 
7.10A  contains  a  cross-reference  to 
current  listing  7.02A  which,  for  the 
reasons  explained  above,  we  are 
proposing  to  dflete.  The  proposed- 
anemia  criterion  is  "repeated 
hemoglobin  of  7.0  gm/dl  or  less  despite 
prescribed  therapy  " 

In  proposed  listing  7.04B.  we  would 
revise  the  infection  criterion  in  current 
listing  7.10B  and  extend  it  to  the  other 
disorders  in  this  listing.  We  propose  to 
require  documentation  of  treatment 
with  parenteral  antimicrobial 
medication,  the  treatment  given  for 
systemic  infections,  to  more  clearly 
define  a  systemic  infection.  By  using 
this  type  of  treatment,  which  is  also 
used  to  treat  other  types  of  systemic 
infections,  such  as  viral  or  fungal 
infections,  we  are  broadening  the 
criterion  t(j  acknowledge  that  other 
types  of  systemic  infections  have  the 
same  impact  as  bacterial  infections.  We 
would  also  revise  the  frequency  of 
treatment  requirement  to  be  consistent 
with  other  proposed  listings. 

As  part  of  our  efforts  to  eliminate 
reference  listings,  we  propose  to  delete 
the  cTitenon  in  current  listing  7.09  that 
provides  for  the  evaluation  of  the 
resulting  impairment  under  the  criteria 


for  the  affected  body  system.  Instead,  we 
provide  general  guidance  to  this  effect 
in  7.00C(1).  We  also  propose  to  delete 
the  criterion  in  current  listing  7. IOC  of 
intractable  bone  pain  with  radiologic 
evidence  of  osteosclerosis.  This 
complication  is  very  rare,  and  can  be 
evaluated  under  the  listings  1,00  ff.. 
Musculoskeletal  System, 

Proposed  Listing  7.05 — Chronic 
Granulocytopenia  (Due  to  Any  Cause) 

This  listing  corresponds  to  current 
listing  7.15.  We  propose  three  revisions 
to  the  criteria: 

•  Changing  the  required  neutrophil 
counts  from  repeatedly  below  1000/ 
mm'  to  repeatedly  below  500/mm\  We 
propose  this  change  because  the 
incidence  of  infection  increases 
significantly  when  the  neutrophil  count 
is  below  500/mm'.  Some  individuals 
whose  neutrophil  counts  are  500/mm' 
or  higher  may  still  be  limited  or 
restricted,  but  many  of  these  individuals 
will  not  be  precluded  from  engaging  in 
any  gainful  activity.  Therefore,  we  will 
evaluate  these  individuals  on  a  case-by- 
case  basis. 

•  Changing  the  infection  criterion  in 
listing  7.05B  to  be  consistent  with 
proposed  listing  7.04B. 

•  Changing  the  required  frequency  of 
treatment  in  listing  7.05B  to  be 
consistent  with  proposed  listing  7.04B. 

Proposed  Listing  7.06 — Non-Malignant 
Hematological  Diseases  Treated  by 
Allogeneic  Bone  Marrow  or  Stem  Cell 
Transplantation  (see  7.00H) 

We  propose  to  revise  the  rule  in 
current  listing  7.17,  "Aplastic  anemias 
or  hematological  malignancies 
(excluding  acute  leukemia),"  to 
recognize  the  increasing  number  of 
diseases  treated  by  allogeneic  bone 
marrow  or  stem  cell  transplantation. 
While  the  current  rule  does  not  specify 
allogeneic  transplantation,  it  is  the  type 
of  transplantation  that  is  performed  for 
the  disorders  evaluated  under  this  body 
system.  We  are  identifying  the  type  of 
transplantation  in  the  proposed  rule  for 
clauity. 

Under  this  proposed  listing,  we 
would  consider  an  individual  disabled 
until  at  least  12  months  from  the  date 
of  transplantation.  As  with  other 
proposed  listings  that  use  the  phrase  "at 
least."  there  is  leeway  to  establish  a 
longer  period  when  it  is  justified  by  the 
medical  evidence.  The  proposed  rule 
acknowledges  the  early  uncertainty  of 
the  outcome,  but  recognizes  that  12 
months  after  the  transplant  an 
individual  may  have  improved 
significantly. 


How  Are  We  Proposing  to  Change  the 
Preface  in  the  Listings  for  Evaluating 
Malignant  Neoplastic  Diseases  in 
Adults? 

13.00    Malignant  \eoplastic  Diseases 

We  propose  to  expand  and  reorganize 
the  preface  to  these  listings  to  provide 
additional  guidance  and  reflect  the  new 
listings.  The  following  is  a  detailed 
explanation  of  this  proposed  material. 

Proposed  13.00A — What  Impairments 
Do  These  Listings  Cover? 

In  this  new  section,  we  explain  that 
we  use  these  listings  to  evaluate  all 
malignant  neoplasms  except  carcinoma 
of  the  cervix.  Kaposi's  sarcoma, 
lymphoma,  and  squamous  cell 
carcinoma  of  the  anus  in  individuals 
with  HIV  infection.  We  would  continue 
to  evaluate  these  impairments  under 
listing  14.08E. 

Proposed  13.00B—\VhaiDo  We 
Consider  When  We  Evaluate  Malignant 
Neoplastic  Diseases  Under  These 
Listings? 

This  section  corresponds  to  current 
13.00A,  "Introduction."  For  clarity,  we 
propose  to  use  "origin  of  the 
malignancy"  instead  of  the  current 
prefatory  language,  "the  site  of  the 
lesion,  the  histogenesis  of  the  tumor." 
We  also  propose  to  change  the  phrase 
"apparent  adequacy  and  response  to 
therapy"  in  the  current  section  to 
"[rjesponse  to  antineoplastic  therapy" 
to  eliminate  any  misunderstanding 
concerning  who  can  make  judgments 
about  the  appropriateness  of  the 
treatment  regimen.  "Apparent 
adequacy"  was  intended  to  mean 
effectiveness  of  the  therapy,  judgments 
about  its  appropriateness  must  be  left 
entirely  to  the  claimant  s  treating 
source.  We  are  adding  the  word 
"antineoplastic"  to  be  consistent  with 
the  language  in  the  listing  criteria.  We 
also  are  specifically  identifying  the 
types  of  antineoplastic  therapy  referred 
to  in  the  listings. 

Proposed  13. DOC— How  Do  We  Apply 
The  Listings? 

In  this  new  section,  we  explain  that, 
except  for  metastatic  carcinoma  to  the 
brain  or  spinal  cord  (proposed  listing 
13.13C).  we  apply  the  listing  criteria  to 
a  malignant  neoplastic  disease 
originating  from  the  site  addressed  by 
the  particular  listing. 

Proposed  13.00D — What  Evidence  Do 
We  Need? 

We  propose  to  expand  the  guidance  in 
current  13.003.  "Documentation."  by: 

•  Explaining  that  when  the  priman 
site  cannot  be  identified,  we  will  use 
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documentation  of  the  site(s)  of 
metastasis  to  evaluate  the  impairment 
under  proposed  li.sting  13.27. 

•  Clarifying  that  we  consider  biopsies 
and  needle  aspirations  to  be  "operative 
procedures." 

•  Using  the  more  general  term 
"pathology  report"  instead  of  "the 
report  of  the  gross  and  microscopic 
examination  of  the  surgical  specimen." 
We  are  making  this  change  to  recognize 
that  a  report  of  the  gross  examination  is 
not  always  required  and  to  recognize 
that  a  microscopic  examination  of 
appropriate  body  fluids  may  be  used  as 
an  alternative  to  the  gross  and 
microscopic  examination  of  the  surgical 
specimen. 

Proposed  13.00E—When  Do  We  Need 
Longitudinal  Evidence^ 

We  propose  to  incorporate  and 
expand  the  guidance  in  the  fourth 
paragraph  of  current  13.00C. 
"Evaluation."  We  explain  when  we 
need  longitudinal  evidence,  and  the 
time  period  such  evidence  should  cover. 
We  also  explain  when  we  may  need  to 
defer  adjudication. 

Proposed  13.00F—How  Do  We  Evaluate 
Impairments  That  do  not  Meet  One  of 
the  Malignant  Neoplastic  Diseases 
Listings^ 

This  paragraph  corresponds  to  the 
first  sentence  in  the  second  paragraph  of 
current  13.00D.  "Effects  of  Therapy." 
We  state  our  basic  adjudicative 
principle  that  if  the  individual's 
impairment(s)  does  not  meet  or 
medically  equal  the  requirements  of  a 
listing,  we  will  continue  the  sequential 
evaluation  process  to  determine 
whether  or  not  the  individual  is 
disabled 

Proposed  13.000 — How  Do  We  Consider 
the  Effects  of  Therapy'' 

We  propose  to  reorganize  the 
guidance  in  current  13. GOD.  "Effects  of 
Therapy,"  We  also  propose  to  clarif)' 
that  we  will  not  delay  adjudication  to 
determine  whether  the  therapy  has 
achieved  its  intended  effect  if  we  can 
make  a  fully  favorable  determination  or 
decision  based  on  the  evidence  in  the 
case  record. 

Proposed  13.00H—How  Long  Do  We 
Consider  the  Individual  Disabled? 

We  propose  to  incorporate  and 
expand  the  guidance  contained  in  the 
third  paragraph  of  current  7.00E.  "Acute 
leukemia,"  and  the  fifth  paragraph  of 
current  13. DOC.  "Evaluation  "  In  some 
of  the  proposed  listings,  we  specif>-  that 
llie  iiiipdiniieul  is  considered  disabling 
until  a  particular  point  in  time.  If  an 
individual  has  an  irapairment(s)  that 


meets  or  equals  a  listing  in  this  body 
system  that  does  not  contain  sut:h  a 
specification,  we  provide  that  we  will 
consider  that  individual  to  be  under  a 
disability  until  at  least  3  years  after 
onset  of  complete  remission.  We  also 
explain  what  we  do  when  the 
appropriate  time  period  has  passed. 

Proposed  13.001— What  Do  These  Terms 
in  the  Listings  Mean? 

We  propose  to  replace  the  first  two 
paragraphs  and  the  first  sentence  of  the 
third  paragraph  of  current  13.00C, 
"Evaluation."  and  provide  additional 
definitions.  The  current  section  contains 
an  adjudicative  definition  of  "distant 
metastases"  and  "metastases  beyond  the 
regional  lymph  nodes  "  We  are  not 
retaining  this  definition  because  our  use 
of  these  terms  in  the  proposed  listings 
is  consistent  with  current  clinical 
practice 

In  the  proposed  listings,  we  also 
differentiate  between  the  terms 
"inoperable"  and  "unresectable."  With 
the  proposed  changes  in  the  listing 
criteria,  we  would  no  longer  need  to 
define  an  unresectable  tumor  in  terms  of 
the  nature  of  the  surger\'  performed 

Proposed  13.00J — Can  We  Establish  the 
Existence  of  a  Disabling  Impairment 
Prior  to  the  Date  of  the  Evidence  That 
Shows  the  .Malignancy  Satisfies  the 
Criteria  of  a  Listing? 

This  section  corresponds  to  current 
13.00E.  "Onset."  We  propose  no 
substantive  changes. 

Proposed  13.00K—How  Do  We  Evaluate 
Specific  Malignant  Neoplastic  Diseases'' 

We  incorporate  and  clarif\  current 
7.00E,  "Acute  leukemia."  the  last 
sentence  of  the  third  paragraph  in 
current  13.00C.  "Evaluation."  and 
provide  guidance  for  evaluating 
additional  malignant  neoplastic 
disorders  The  following  is  a  detailed 
discussion  of  the  information  provided 
for  the  disorders  in  this  section. 

Proposed  13.00K(1I — Lsmphoma 

In  the  first  two  paragraphs  of  this  new 
section,  we  discuss  the  evaluation  of 
indolent  (non-aggressive)  lymphomas. 
We  explain  that  we  will  defer 
adjudication  for  an  appropriate  period 
after  the  initiation  of  therapv  to 
determine  whether  the  therapy  will 
achieve  its  intended  effect  VVe  do  not 
specify'  a  particular  time  for  this  deferral 
because  it  will  var>  from  case  to  case. 
We  also  provide  a  caution  that  changes 
in  therapy  based  solely  on  patient  or 
physician  preference  are  not  indicative 
of  a  failure  to  stabilize  the  disease.  We 
also  explain  how  the  disease  should  be 


evaluated  when  stability  has  been 
achie\  ed 

We  have  not  retained  the  last  sentence 
of  the  third  paragraph  of  current  13.00C. 
"Evaluation."  This  sentence  states.  "In 
the  evaluation  of  lymphomas,  the  tissue 
type  and  site  of  involvement  are  not 
necessarily  indicators  of  the  degree  of 
impairment.  "  We  do  not  believe  this 
guidance  provides  useful  information 
for  applying  the  criteria  in  proposed 
listing  13.05. 

In  the  third  paragraph  we  state  that 
Hodgkins  disease  that  recurs  more  than 
12  months  after  completing  initial 
antineoplastic  therapy  will  be  evaluated 
as  a  new  disease  rather  than  as  a 
recurrence. 

Proposed  1 3 .  00K(  2)— Leukemia 

In  paragraph  (a),  we  expand  the 
guidance  in  the  first  paragraph  of 
current  7.00E.  "Acute  leukemia."  to 
indicate  sources  of  additional  diagnostic 
information.  We  also  clarif\-  the 
evidence  needed  to  document  recurrent 
disease  by  requiring  one  of  the  three 
laborator\  findings  named. 

In  paragraph  (b).  we  provide  guidance 
on  documenting  chronic  myelogenous 
leukemia  (CML).  W'e  have  not  included 
in  this  paragraph  the  guidance  in  the 
second  paragraph  of  current  7.00E, 
which  provides  that  the  acute  phase  of 
CML  should  be  considered  under  the 
requirements  for  acute  leukemia 
Instead,  we  have  incorporated  this 
guidance  in  proposed  listing  13.0681. 

In  paragraph  (c).  we  provide  guidance 
for  documenting  and  evaluating  chronic 
lymphoc\-tic  leukemia  (CLL).  Consistent 
with  our  effort  to  eliminate  reference 
listings,  this  guidance  incorporates  the 
cross-references  in  current  listing  7.12 
that  are  appropriate  for  evaluating  CLL. 

In  paragraph  (d).  we  explain  that  in 
cases  of  chronic  leukemia,  an  elevated 
white  cell  count,  in  itself,  is  not 
ordinarily  a  factor  in  determining  the 
severity  of  the  impairment 

Proposed  13.00KI3I— 
'  Macroglobuhnemia  or  Heavy  Chain 
Disease 

This  section  replaces  current  listing 
7  14.  which  is  a  reference  listing  We 
propose  no  substantive  changes  in  how 
we  evsduate  these  disorders. 


Proposed  13  00K14I 
Breast  Cancer 


-Bilateral  Primar\- 


We  are  clarifying  the  statement  in 
current  listing  13.09D.  "bilateral  breast 
carcinoma,  synchronous  or 
mctachrcnouE  is  usually  primarv  in 
each  breast"  by  removing  the  suggestion 
that  there  are  exceptions  to  this  rule. 
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Proposed  13.00K(5) — Carcinoma-in-situ 

In  this  new  section,  we  explain  why 
this  type  of  carcinoma  is  not  included 
when  "carcinoma"  is  used  in  these 
listings. 

Proposed  13. 00K16J— Brain  Tumors 

In  this  new  section,  we  explain  that 
mahgnant  tumors  are  evaluated  under 
proposed  listing  13.13  and  benign 
tumors  are  evaluated  under  proposed 
listing  1 1.05.  We  also  explam  that  we 
evaluate  any  complications  of  malignant 
brain  tumors  under  the  criteria  for  the 
affected  body  system. 

Proposed  13.00L — How  Do  We  Evaluate 
Malignant  \'eoplastic  Diseases  Treated 
by  Bone  Marrow  or  Stem  Cell 
Transplantation  ■" 

In  paragraphs  (1)  and  (2)  of  this  new 
section,  we  discuss  how  long  we 
consider  an  individual  disabled  when 
that  individual  has  leukemia, 
lymphoma,  or  multiple  myeloma  and 
undergoes  bone  marrow  or  stem  cell 
transplantation 

In  paragraph  (3).  we  provide  that  all 
other  malignant  neoplastic  diseases 
treated  with  bone  marrow  or  stem  cell 
transplantation  must  be  evaluated  under 
proposed  listing  13.28.  regardless  of 
whether  there  is  another  listing  that 
addresses  that  impairment.  We  explain 
that  under  proposed  listing  13.28.  how 
long  we  will  consider  the  individual 
disabled  depends  on  whether  the 
individual  has  allogeneic  or  autologous 
transplantation.  We  define  "allogeneic" 
and  "autologous,"  and  discuss  the 
criteria  in  proposed  listing  13.28. 

In  paragraph  (4),  we  discuss  some  of 
the  factors  we  consider  when  we 
evaluate  any  residual  impairment(s)  that 
results  from  transplantation. 

How  Are  We  Proposing  to  Change  the 
Criteria  in  the  Listings  for  Evaluating 
Malignant  Neoplastic  Diseases  in 
Adults? 

13  01     Category  of  Impairments, 
Malignant  Neoplastic  Diseases 

We  propose  to  delete  current  listing 
13.15,  "Abdomen."  because  this 
disorder  can  be  evaluated  under  other 
proposed  listings.  Current  listings 
13.15A,  'Generalized  carcinomatosis," 
and  13.15C.  "Ascites  with  demonstrated 
malignant  cells,"  represent 
malignancies  that  have  spread  to  the 
abdomen  from  another  site.  We  would 
evaluate  these  conditions  under 
proposed  listing  13.27.  "Primary  site 
unknown  after  appropriate  search  for 
primary."  Current  listing  13.15B. 
"Retroperitoneal  cellular  sarcoma  not 
controlled  by  prescribed  therapy." 


would  be  evaluated  under  proposed 
listing  13,04.  "Soft  tissue  sarcoma." 
In  the  following  proposed  listings,  we: 

•  Take  into  account  medical  advances 
in  the  detection,  treatment,  control  and 
cure  of  malignant  neoplastic  diseases. 

•  Recognize  that  in  some  situations 
the  effects  of  therapy  for  these  disorders 
can  be  disabling. 

•  Provide  for  the  evaluation  of 
residual  impairments. 

The  following  is  a  detailed 
explanation  of  the  proposed  listing 
criteria. 

Proposed  Listing  13.02 — Soft  Tissue 
Tumors  of  the  Head  and  Neck  (Except 
Sali  van,'  Clan  ds —  1 3 .  06 — an  d  Thyroid 
Gland— 13.07) 

This  listing  corresponds  to  current 
listing  13.02,  "Head  and  neck."  We 
propose  to  change  the  listing  heading  to 
ensure  that  only  tumors  of  the  soft 
tissue  of  the  head  and  neck  are 
considered  under  this  listing.  This 
change  would  allow  us  to  delete  the  last 
two  exceptions  in  the  current  heading 
(orbit  or  temporal  fossa),  as  these  are  not 
soft  tissue  tumors. 

Proposed  listing  13.02A  is 
substantively  the  same  as  current  listing 
13.02A.  We  propose  to  update  the 
terminology  to  reflect  the  definitions 
used  in  the  proposed  listings. 

In  proposed  listing  13.02B,  which 
corresponds  to  current  listing  13.02B, 
we  propose  to  replace  "not  controlled 
by  prescribed  therapy"  with 
'[plersistent  disease  following  initial 
multimodal  antineoplastic  therapy"  to 
clarify  our  intent. 

Proposed  listing  13.02C  corresponds 
to  current  listing  13.02C.  We  propose  to 
replace  "after  radical  surgery  or 
irradiation"  with  'following  initial 
antineoplastic  therapy"  to  recognize 
that  other  therapeutic  modalities  may  be 
used.  We  also  propose  to  exclude  local 
vocal  cord  recurrences,  because  these 
recurrences  have  a  good  response  to 
therapy. 

Proposed  listing  13.02D  corresponds 
to  ciurent  listing  13.Q2D.  We  propose  no 
substantive  change. 

In  proposed  listing  13.02E,  which 
corresponds  to  current  listing  13.02E. 
we  propose  to  delete  the  current 
criterion  for  epidermoid  carcinoma  in 
the  posterior  third  of  the  tongue.  Early- 
stage  disease  may  be  successfully 
treated.  Later-stage  disease  can  be 
assessed  under  the  other  criteria  in  this 
listing. 

We  propose  to  add  the  criterion  in 
listing  13.02F  to  recognize  the  length 
and  debilitating  effects  of  multimodal 
treatment  for  head  and  neck  tumors. 


Proposed  Listing  13  03 — Skin 

We  propose  to  combine  current  listing 
13.03,  "Sarcoma  of  skin,"  and  current 
listing  13.05,  "Malignant  melanoma,"  so 
that  all  malignancies  originating  in  the 
skin  are  evaluated  under  this  listing. 
Accordingly,  we  propose  to  revise  the 
heading  by  removing  the  reference  to 
sarcoma. 

Proposed  listing  13.03A  corresponds 
to  current  listing  13.03A, 
"Angiosarcoma  with  metastases  to 
regional  lymph  nodes  or  beyond."  We 
propose  to  expand  the  provision  to 
include  all  skin  sarcomas  and 
carcinomas  because  other  skin 
malignancies  of  the  severity  described 
would  also  be  disabling. 

Proposed  listing  13.03B  corresponds 
to  current  listing  13.05.  We  propose  to 
clarify  that  an  additional  primary 
malignancy  at  a  different  site  is  not 
considered  recurrent  disease.  We  are 
also  adding  a  criterion  for  palpable 
nodal  metastases. 

We  propose  to  move  current  listing 
13.03B,  "Mycosis  fungoides"  (a  type  of 
lymphoma),  to  proposed  listing  13.05. 
"Lymphoma."  so  that  all  lymphomas 
will  be  evaluated  under  the  same  listing. 

Proposed  Listing  13.04 — Soft  Tissue 
Sarcoma 

This  listing  proposes  to  update  the 
heading  of  ciurent  Listing  13.04, 
"Sarcoma  of  soft  parts."  to  recognize 
that  "soft  tissue"  is  a  more  common 
term  than  "soft  parts."  We  propose  to 
add  a  criterion  for  regional  or  distant 
metastases,  proposed  listing  13.04A,  to 
be  consistent  with  the  criteria  for  other 
malignant  neoplastic  diseases  and  to 
recognize  the  grave  prognosis  for  these 
conditions.  In  proposed  listing  13.04B, 
we  define  the  current  criterion  "not 
controlled  by  prescribed  therapy" 
similar  to  the  way  we  defined  it  in  other 
listings,  such  as  proposed  listing 
13.02B. 

Proposed  Listing  13.05 — Lymphoma 
(Including  Mycosis  Fungoides,  but 
Excluding  T-Cell  Lymphoblastic 
Lymph  om  a —  1 3 .  06} 

This  listing  corresponds  to  current 
listing  13.06.  We  propose  to  change  the 
heading  from  "Lymph  nodes  "  to 
"Lymphoma"  to  more  accurately  reflect 
the  disease.  We  provide  that  we  will 
evaluate  T-cell  lymphoblastic 
lymphoma  under  the  listing  for  acute 
leukemia.  This  is  because  the  course, 
treatment,  and  outcome  of  this 
lymphoma  are  more  similar  to  acute 
leukemia  than  to  other  lymphomas.  We 
also  provide  a  cross-reference  to  the 
explanatory  paragraphs  in  proposed 
13.00K(1). 
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We  evaluate  both  Hodgkin's  disease 
and  non-Hodgkin's  lymphoma  under 
current  listing  13.06A.  We  propose  to 
separate  and  clarif\'  the  criteria  for  each 
of  these  diseases.  Proposed  listing 
13.05A  would  provide  criteria  for 
evaluating  non-Hodgkin's  lymphoma: 
proposed  listing  13.05B  would  provide 
criteria  for  Hodgkin"s  disease.  For  each 
of  these  disorders,  we  would  also  clarify 
the  current  criteria  by  replacing  the 
phrase  "progressive  disease  not 
controlled  by  prescribed  therapy  "  in  the 
current  listing  with  clearer  language. 

In  proposed  listing  13.05C,  we  would 
provide  that  a  lymphoma  treated  by 
bone  marrow  or  stem  cell 
transplantation  is  considered  disabling 
until  at  least  12  months  from  the  date 
of  transplantation.  After  this  period,  we 
will  evaluate  any  residual  impairment(s) 
under  the  criteria  for  the  affected  body 
system. 

We  propose  to  delete  current  listing 
13.06B.  "Metastatic  carcinoma  in  a 
lymph  node  (except  for  epidermoid 
carcinoma  in  a  lymph  node  in  the  neck) 
where  the  primar\'  site  is  not 
determined  after  adequate  search."  We 
propose  to  evaluate  this  impairment 
under  proposed  listing  13.27.  "Primary- 
site  unknown  after  appropriate  search 
for  primary."  We  also  propose  to  delete 
current  listing  13.06C.  We  would 
evaluate  epidermoid  carcinoma  in  a 
lymph  node  in  the  neck  under  proposed 
listing  13.02.  "Soft  tissue  tumors  of  the 
head  and  neck." 

Proposed  Listing  13.06 — Leukemia 

We  propose  to  revise  current  listing 
7.11,  '"Acute  leukemia."  and  current 
listing  7.12,  "Chronic  leukemia.  " 

In  proposed  listing  13.06A.  we 
provide  that  an  individual  with  acute 
leukemia  (including  T-cell 
lymphoblastic  lymphoma)  will  be 
considered  under  a  disability  until  at 
least  24  months  from  the  date  of 
diagnosis  or  relapse,  or  at  least  12 
months  from  the  date  of  bone  marrow  or 
stem  cell  transplantation,  whichever  is 
later.  After  the  appropriate  period,  we 
will  evaluate  any  residual  impairment(s) 
under  the  criteria  for  the  affected  body 
system. 

Under  the  current  listing,  we  find  an 
individual  with  acute  leukemia  disabled 
for  2 '^2  years  from  the  time  of  the  initial 
diagnosis.  We  are  proposing  to  shorten 
this  period  to  2  years  because  of 
improvement  in  the  treatment  of  this 
disorder  However,  as  with  other 
proposed  listings,  we  provide  that  we 
would  permit  a  longer  period  when  the 
facts  warrant  it.  We  would  also 
recognize  that  a  relapse  of  acute 
leukemia  is  as  significant  as  the  initial 
diagnosis. 


The  criterion  we  propose  for  bone 
marrow  or  stem  cell  transplantation  in 
cases  of  acute  leukemia  is  similar  to  the 
proposed  transplantation  criteria  for 
other  diseases.  Unlike  those  diseases, 
however,  we  would  not  reevaluate  an 
individual  with  acute  leukemia  who 
undergoes  bone  marrow  or  stem  cell 
transplantation  12  months  after 
transplant  if  that  date  is  earlier  than  24 
months  after  onset  or  relapse.  We 
provide  this  option  for  this  disease 
because  of  the  disease  course  and  the 
high  rate  of  infection  and  other 
complications  that  occur  in  individuals 
with  acute  leukemia  who  undergo  bone 
marrow  or  stem  cell  transplantation. 

Proposed  listing  13.06B,  "Chronic 
myelogenous  leukemia,"  would  replace 
current  listing  7  12.  The  current  listing 
is  a  reference  listing.  Rather  than 
replace  the  entire  listing  with  guidance 
in  the  preface,  we  propose  to  provide 
separate  evaluation  criteria  for  CML. 
Consistent  with  our  guidance  in  the 
second  paragraph  of  current  7, DOE.  the 
proposed  criteria  for  the  accelerated  or 
blast  phase  of  CML  are  the  same  as 
proposed  listing  13.06A. 

We  propose  to  retain  those  references 
that  are  appropriate  for  evaluating 
chronic  lymphocytic  leukemia  in 
13.00K(2)(c). 

Proposed  Listing  13.07 — Multiple 
Myeloma  (Confirmed  by  Appropriate 
Serum  or  L'rine  Protein  Electrophoresis 
and  Bone  Marrow  Findings) 

In  this  proposed  listing,  we  delete  the 
specific  findings  in  current  listing 
7.16A-D  and  substitute  the  criterion 
"Ifjailure  to  respond  or  progressive 
disease  following  initial  antineoplastic 
therapy."  Our  intent  is  to  clarif>-  that 
this  listing  includes  all  iisting-level 
manifestations  of  this  disease.  We  also 
propose  that  an  individual  with 
multiple  myeloma  who  undergoes  bone 
marrow  or  stem  cell  transplantation  will 
be  considered  disabled  until  at  least  12 
months  from  the  date  of  transplantation. 
After  that  time,  we  will  evaluate  any 
residual  impairment(s)  under  the 
criteria  for  the  affected  body  system. 

Proposed  Listing  13.08 — Sahvary 
Glands 

This  listing  corresponds  to  current 
listing  13.07  We  propose  no  substantive 
changes 

Proposed  Listing  13.09 — Thyroid  Gland 

We  propose  to  expand  current  listing 
13.08  to  include  anaplastic 
(undifferentiated)  carcinoma.  This  type 
of  carcinoma  has  a  very  poor  prognosis. 
We  also  propobe  iu  lepldce  iiit;  term 
"not  controlled  by  prescribed  therapy" 
used  in  the  current  listing  with 


"progressive  despite  radioactive  iodine 
therapy"  to  clarif>  our  intent. 

Proposed  Listing  13.10 — Breast 

This  listing  corresponds  to  current 
listing  13.09.  In  listing  13. 10.^.  we 
propose  to  revise  the  criterion  in  current 
listing  13  09B.  "Innammaton,- 
carcinoma.  "  to  include  other  types  of 
locally  advanced  carcinoma. 

In  listing  13.108.  "Carcinoma  with 
distant  metastases,"  we  propose  to 
revise  current  listing  13.09D  by  deleting 
the  parenthetical  statement  "bilateral 
breast  carcinoma,  synchronous  or 
metachronous,  is  usually  primary  in 
each  breast."  Instead,  we  propose  to 
provide  guidance  about  evaluating 
bilateral  breast  cancer  in  proposed 
13.00K(4)  As  indicated  in  our 
discussion  of  that  section,  we  are 
clarifying  this  guidance  by  removing  the 
suggestion  that  there  are  exceptions  to 
this  rule. 

In  proposed  listing  13. IOC.  which 
would  replace  current  listing  13.09C,  we 
propose  to  replace  the  term  "controlled 
by  prescribed  therapy"  used  in  the 
current  listing  with  "that  remits  with 
antineoplastic  therapy"  to  clarif)*  our 
intent. 

We  propose  to  delete  current  listing 
13  09A,  "inoperable  carcinoma."  to 
avoid  confusion  about  what  this  term 
means  for  this  malignancy  We  can 
evaluate  cases  in  which  breast  cancer  is 
inoperable  under  other  criteria  in  the 
proposed  listing.  We  also  propose  to 
delete  current  listing  13.09E.  "Sarcoma 
with  metastases  anx'where  "'  We  would 
evaluate  this  impairment  under 
proposed  listing  13.04.  ""Soft  tissue 
sarcoma" 

Proposed  Listing  13  1 1 — Skeletal  System 

This  listing  would  replace  current 
listing  13.10.  We  propose  to  expand  the 
listing  to  include  tumors  of  the 
mandible  that  are  currently  evaluated 
under  listing  13.11.  In  proposed  listings 
13.11A.  13.1lB.and  13  llC.  we  would 
revise  current  listing  13  lOA  to  clarif\- 
when  these  tumors  are  of  listing-level 
seventy  In  listing  13.1  ID  we  propose 
to  provide  that  we  will  consider  all 
other  malignant  tumors  originating  in 
bone  with  multimodal  antineoplastic 
therapy  disabling  until  12  months  from 
the  date  of  diagnosis  Consistent  with 
the  changes  we  have  proposed  for  other 
listings,  after  that  period,  any  residual 
ixnpairment{s)  would  be  evaluated 
under  the  criteria  for  the  affected  body 
system  With  this  criterion,  we 
recognize  the  length  and  debilitating 
effects  of  multimodal  treatment  for  these 
tumors. 
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Proposed  Listing  13.12  Maxilla.  Orbit,  or 

Infratemporal  Fossa 

This  li.sting  corresponds  to  current 
listing  13.11.  As  noted  above,  we 
propose  to  evaluate  tumors  of  the 
mandible  under  proposed  listing  13.11. 
Proposed  listings  13.12A  and  13.12B 
correspond  to  current  listings  13.11  A 
and  13.1  IB  and  are  substantively 
unchanged. 

In  proposed  listing  13.12C.  we 
consolidate  the  disease  sites  in  current 
listings  13  lie,  13  llD,  13.11E.  and 
13.11F. 

Proposed  Listing  13.13 — Nervous 
System 

This  listing  incorporates  the  criteria 
for  malignant  brain  tumors  in  current 
listing  11  0.5.  "Brain  tumors,"  in  the 
neurological  body  system,  and  replaces 
current  listing  13  12.  "Brain  or  spinal 
cord."  We  propose  to  expand  the 
listings  to  include  tumors  of  the  spinal 
cord,  spinal  nerve  roots,  and  the 
peripheral  nervous  system.  We  also 
propose  to  include  tumors  of  the  central 
nervous  system  that  are  not  specifically 
named. 

Under  listing  13.13A.  we  propose  to 
evaluate  central  nervous  system 
malignant  neoplasms;  that  is,  those 
affecting  the  brain  or  spinal  cord.  In 
proposed  listing  13  13A1.  we  list  and 
revise  the  criteria  for  the  impairments 
named  in  current  listing  11.05A.  We 
propose  to  revise  the  reference  to 
medulloblastoma  to  include  other 
primitive  neuroectodermal  tumors 
(PNETsl  and  to  require  documented 
metastases  for  this  type  of  tumor. 
Advances  in  treatment  have 
significanUy  improved  the  overall 
prognosis  of  this  disease,  so  that  in  the 
absence  of  metastases  many  individuals 
do  well.  We  can  evaluate 
medulloblastomas  or  other  PNETs  that 
have  not  metastasized,  as  well  as  the 
malignant  brain  tumors  listed  in  current 
listing  11.05B,  under  proposed*listing 
13.13A2 

We  also  propose  to  add  diffuse 
intrinsic  brain  stem  gliomas  in  proposed 
listing  13.13A1  We  are  proposing  to 
require  that  the  impairment  be  "diffuse" 
and  "intrinsic"  because  progress  in 
medical  diagnostic  tools  has  now 
allowed  for  effective  treatment  of 
individuals  with  localized  brain  stem 
tumors. 

in  proposed  listing  13.13B.  we 
provide  criteria  for  evaluating  malignant 
tumors  of  peripheral  nerves  and  spinal 
roots. 

Proposed  listing  13.13C.  for  metastatic 
carcinoma  to  the  brain  or  spinal  cord,  is 
substantivelv  the  same  as  current  listing 
13. 12 A,  We  propose  to  clarifv  that  this 
listing  includes  "epidural  metastases." 


We  propose  to  delete  current  listing 
13.12B.  which  provides  cross-references 
to  listings  11.05  and  11.08.  as  we  have 
incorporated  this  guidance  in  the  other 
sections  of  this  proposed  listing  and 
13.00K(6). 

Proposed  Listing  13.14 — Lungs 

This  listing  corresponds  to  current 
listing  13.13.  In  proposed  listing 
13.14A.  we  consolidate  current  listings 
13.13A.  13.13B,  13.13D.  and  13.13E. 
This  change  is  consistent  with  current 
medical  terminology,  which  no  longer 
distinguishes  between  the  types  of  non- 
small-cell  carcinoma.  We  also  propose 
to  remove  metastases  to  the  hilar  nodes 
from  the  listing  criteria  as  metastases  to 
the  hilum  can  often  be  surgically 
excised. 

We  are  redesignating  current  listing 
13.13C  as  proposed  listing  13.14B.  We 
propose  no  substantive  changes. 

Proposed  Listing  13.15 — Pleura  or 
Mediastinum 

This  listing  corresponds  to  current 
listing  13.14.  Proposed  listing  13.15A  is 
the  same  as  current  listing  13.14A.  In 
proposed  listing  13.15B.  which 
corresponds  to  current  listing  13.14C, 
we  provide  new  language  that  would 
clarify  the  phrase  "not  controlled  by 
prescribed  therapy"  used  in  the  current 
listing. 

We  propose  to  delete  current  listing 
13.14B,  "Malignant  tumors,  metastatic 
to  pleura"  This  malignancy  would  be 
evaluated  under  proposed  listing  13,27, 
"Primary  site  unknown." 

Proposed  Listing  13.16 — Esophagus  or 
Stomach 

This  listing  corresponds  to  current 
listing  13  16  Proposed  listing  13.16A  is 
the  same  as  current  listing  13.16A.  In 
proposed  listing  13.16B,  we  would 
consolidate  current  listings  13.163 
through  13.16E  to  clarify  that  all  of 
those  criteria  relate  to  carcinoma  or 
sarcoma  of  the  stomach.  We  would  also 
provide  new  language  to  clarify  the 
phrase  "not  controlled  by  prescribed 
therapy"  used  in  current  listing  13.16C. 

Proposed  Listing  13.1 7— Small  Intestine 

This  listing  corresponds  to  current 
listing  13.17.  In  proposed  listing 
13.17A.  we  expand  the  criterion  in 
current  listing  13.17B.  for  recurrent 
malignancies,  to  indicate  that 
inoperable  and  unresectable 
malignancies  are  also  of  listing-level 
severity.  We  would  also  provide  new 
language  to  clarify  the  phrase  "not 
controlled  by  prescribed  therapy"  used 
in  current  listing  13.1 7C.  Proposed 
listing  13.17B  corresponds  to  current 


listing  13.17A,  and  is  substantively 
unchanged. 

Proposed  Listing  13.18 — Large  Intestine 
(From  Ileocecal  Valve  to  and  Including 
Anal  Canal j 

This  listing  corresponds  to  current 
listing  13.18.  We  propose  to  delete  the 
phrase  "carcinoma  or  sarcoma"  from  the 
heading  of  this  listing  because  sarcomas 
of  the  large  intestine  are  extremely  rare. 
In  proposed  listing  13.18A,  we 
consolidate  current  listings  13.18A  and 
13.18C  and  clarify'  that  these  criteria 
apply  to  adenocarcinoma.  In  proposed 
listing  13.18B.  we  provide  that 
squamous  cell  carcinoma  of  the  anus 
will  not  be  found  to  meet  the  listing 
unless  it  is  recurrent  after  surgery. 
Advances  in  treatment  have  made 
chemotherapy  and  radiation  the 
treatment  of  choice  for  this  disorder. 
However,  good  results  can  be  achieved 
through  surgery'  if  the  preferred 
treatment  is  not  effective.  Proposed 
listing  13.18C  is  the  same  as  current 
listing  13.18B. 

Proposed  Listing  13  1 9 — Liver  or 
Gallbladder 

This  listing  corresponds  to  current 
listing  13.19.  We  propose  to  clarify'  that 
the  listing  applies  only  to  malignancies 
that  originate  in  the  liver,  gallbladder,  or 
bile  ducts.  We  will  evaluate  metastases 
to  the  liver  from  other  sites  under  the 
criteria  for  the  site  of  origin  or  under  the 
criteria  of  proposed  listing  13.27,  when 
the  primary  site  is  unknown. 

Proposed  Listing  13.20 — Pancreas _ 

This  listing  corresponds  to  current 
listing  13.20.  We  are  not  proposing  any 
changes,  other  than  adding  "inoperable" 
conditions  to  the  second  listing 
criterion.  We  would  make  this  change  to 
reflect  the  revised  definitions  used  in 
these  listings. 

Proposed  Listing  13.21 — Kidneys, 
Adrenal  Glands,  or  Ureters 

This  listing  corresponds  to  current 
listing  13.21.  In  proposed  listing 
13.21A.  we  would  expand  the  criteria  to 
include  inoperable  and  recurrent 
tumors.  Proposed  listing  13.21B 
consolidates  current  hstings  13.21B  and 
13.21C.  We  propose  to  eliminate  the 
modifier  "hematogenous"  used  in 
current  listing  13.21B  because 
metastases  by  lymphatic  spread  or  by 
direct  extension  carry  the  same  poor 
prognosis. 

Proposed  Listing  13.22 — Urinary 
Bladder 

This  listing  corresponds  to  current 
listing  13.22.  We  propose  to  delete 
current  listing  13.22E,  which  provides 


Federal  Register 'Vol.  66.  No.  228 /Tuesday.  November  27.  2001  /  Proposed  Rules 


59315 


for  the  evaluation  of  renal  impairment 
following  total  cystectomy  under  the 
criteria  in  listing  6.02.  because  it  is  a 
reference  listing. 

Proposed  Listing  13.23 — Cancers  of  the 
Female  Genital  Tract 

In  this  listing,  we  propose  to 
incorporate  and  revise  current  listings 
13.25.  "Uterus."  13.26.  "Ovaries." 
13.28.  "Uterine  (Fallopian)  tubes,  and 
13.30.  "Vulva." 

In  proposed  listings  13.23A.  "Uterus 
(corpus)."  and  13.23B  "Uterine  cervix," 
we  would  replace  the  current  criteria  in 
listings  13.25B.  "Recurrent  after  total 
hysterectomy."  and  13.25C.  "Total 
pelvic  exenteration."  with  "Persistent  or 
recurrent  following  initial 
antineoplastic  therapy."  With  this 
revision,  we  recognize  changes  in 
treatment  for  these  disorders.  In 
proposed  13.23C.  "\'ulva.  '  we  provide 
criteria  in  addition  to  the  criteria  for 
distant  metastases  used  in  the  current 
listing. 

In  proposed  13.23D1.  '  Extending  to 
the  serosa  or  beyond."  we  replace  the 
criteria  in  current  listings  13.28A. 
"Unresectable."  and  13.28B. 
"Metastases  to  regional  lymph  nodes." 
Tumors  extending  to  the  serosa  are 
considered  to  be  unresectable  for  the 
purposes  of  this  listing:  tumors 
extending  beyond  the  serosa  equate  to 
tumors  that  have  metastasized  to  the 
regional  lymph  nodes.  We  also  propose 
adding  criteria  to  evaluate  fallopian  tube 
tumors  when  the  initial  antineoplastic 
therapy  has  not  achieved  the  desired 
effect. 

In  proposed  13.23E,  "Ovaries."  we 
propose  to  separate  germ  cell  and  non- 
germ  cell  tumors.  In  proposed  13.23E1. 
which  provides  the  criteria  for 
evaluating  non-germ  cell  tumors,  we 
would  expand  the  criteria  in  current 
listing  13.26  to  reflect  advances  in 
diagnostic  techniques  and  treatment 
We  provide  criteria  for  evaluating  germ 
cell  tumors  in  proposed  listing  13.23E2. 

Proposed  Listing  13.24 — Prostate  Gland 

In  this  listing,  which  corresponds  to 
current  listing  13.23.  we  propose  to 
provide  new  language  to  clarif>'  the 
phrase  "not  controlled  by  prescribed 
therapy"  used  in  the  current  listing. 

Proposed  Listing  13.25 — Testicles 

This  listing  corresponds  to  current 
listing  13.24.  We  propose  to  delete 
current  listing  13.24A.  for 
choriocarcinoma,  in  recognition  of 
advances  in  the  treatment  of  this 
disease. 


Proposed  Listing  13.26 — Penis 

This  listing  corresponds  to  current 
listing  13.29.  We  have  clarified  the 
listing  to  explicitly  include  metastases 
to  or  beyond  the  regional  lymph  nodes. 

Proposed  Listing  13.27 — Primary  Site 
Unknown  After  Appropriate  Search  for 
Primary 

We  propose  to  provide  for  the 

evaluation  of  the  occasional  case  in 
which  metastases  have  been 
appropriately  verified  but  the  site  of  the 
primary-  malignancy  cannot  be 
determined.  The  proposed  listing 
specifically  excludes  solitary'  squamous 
cell  carcinoma  in  the  neck,  as  this  type 
of  metastasis  is  often  amenable  to 
treatment. 

Proposed  Listing  13.28 — Malignant 
Neoplastic  Diseases  Treated  by  Bone 
Marrow  or  Stem  Cell  Transplantation 

In  this  listing,  we  propose  to  indicate 
how  long  we  consider  individuals  who 
undergo  bone  marrow  or  stem  cell 
transplantation  disabled.  The  criterion 
for  allogeneic  transplantation,  proposed 
listing  13.28A,  is  consistent  with  the 
criterion  in  proposed  listing  7.06  This 
criterion  states  that  we  consider  the 
individual  disabled  until  at  least  12 
months  from  the  date  of  transplantation. 
For  autologous  transplantation,  we 
would  consider  the  individual  to  be 
under  a  disability  until  at  least  12 
months  from  the  date  of  the  first 
treatment  under  the  treatment  plan  that 
includes  transplantation.  We  use  an 
earlier  date  to  begin  the  12-month 
period  for  autologous  transplantation 
because  the  recovery"  period  after  this 
type  of  transplantation  is  generally 
shorter  than  for  allogeneic 
transplantation.  In  both  cases,  we  will 
evaluate  any  residual  impairment(s) 
after  the  applicable  period  under  the 
criteria  for  the  affected  body  system. 

How  Are  We  Proposing  to  Change  the 
Preface  in  the  Listings  for  Evaluating 
Hematological  Disorders  in  Children? 

107.00    Hematological  Disorders 

As  in  proposed  7.00  in  the  adult  rules, 
we  propose  to  change  the  name  of  this 
body  system  to  "Hematological 
Disorders"  and  to  move  the  guidance 
contained  in  current  107. OOC,    Acute 
leukemia."  to  proposed  113.00K(2)(a). 

Except  for  minor  changes  to  refer  to 
children,  we  have  repeated  much  of  the 
preface  of  proposed  7.00  in  the  preface 
to  proposed  107.00  This  is  because  the 
same  basic  rules  for  establishing  and 
evaluating  the  existence  and  severity  of 
hematological  inipdiiuients  in  adults 
also  apply  to  children.  Because  we  have 
already  described  these  provisions 


under  the  explanation  of  proposed  7.00. 
the  following  discussions  describe  only 
those  provisions  that  are  unique  to  the 
childhood  rules  or  that  require  further 
explanation. 

Proposed  107. OOC— Hovi- Do  We 
Evaluate  Impairments  That  Do  Not  Meet 
One  of  the  Hematological  Disorders 
Listings? 

In  this  section,  we  use  the  definition 
of  disability  for  children  who  claim  SSI 
payments. 

Proposed  107.00G—How  Do  We 
Evaluate  Specific  Hematological 
Disorders? 

In  this  section,  we  incorporate  and 
revise  the  guidance  in  current  107  OOA. 
"Sickle  cell  disease."  and  107.008. 
"Coagulation  defects."  and  provide 
guidance  for  evaluating  additional 
hematological  disorders  in  children. 
Proposed  107.000(1).  ".Anemia." 
107.000(3).  "Disorders  of  heraostasis," 
and  107.000(4).  "Hematological 
malignancies."  contain  the  same 
information  as  the  adult  sections  that 
address  these  disorders. 

Proposed  1 07. 00G(2 1— Hemolytic 
Anemias 

Proposed  107. 00G(2}ia}— Sickle  Cell 
Disease  or  One  of  Its  Variants 

In  proposed  107.00O(2)(a)(i).  which  is 
the  same  as  proposed  7.000(2).  we 
incorporate  and  expand  the  guidance 
from  the  first  two  paragraphs  of  current 
107. OOA. 

In  proposed  107.00G(2)(a)(iv).  we 
explain  that,  to  meet  the  criterion  in 
proposed  listing  107.02A2. 
hospitalizations  must  be  due  to 
complications  of  sickle  cell  disease  and 
that  the  most  common  complications 
requiring  hospitalization  are  shown  in 
the  listing.  However,  we  also  provide 
that  hospitalizations  for  complications 
other  than  the  ones  listed  can  be 
determined  to  be  of  equal  clinical 
signifuanc p  and  thus  be  medically 
equal  to  the  ones  listed. 

We  propose  to  delete  the  guidance  in 
the  third  and  fourth  paragraphs  of 
current  107. OOA.  The  third  paragraph 
summarizes  the  listing  criteria  but 
provides  no  additional  information  on 
bow  to  evaluate  the  disorder.  The  fourth 
paragraph  lists  examples  of  major 
\isceral  episodes,  a  criterion  of  current 
listing  107. 05B.  the  current  childhood 
listing  for  sickle  cell  disease.  We 
propose  to  delete  this  criterion  We 
explain  the  reasons  for  this  proposed 
deletion  under  the  explanation  of 
proposed  listing  107. 02A.  the  listing 
that  corresponds  to  current  listing 
107. 05B. 
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Proposed  107. 00G(2llb)— Thalassemia 

In  this  new  section,  we  propose  to 
provide  guidance  on  how  to  document 
this  disorder.  We  discuss  some  of  the 
residual  impairments  that  result  from 
this  disorder  and  indicate  that  we 
evahiate  these,  or  any  other,  residual 
impairments  resulting  from  this 
disorder  under  the  criteria  for  the 
affected  body  system. 

Proposed  1 07.00GI  2  Hcj— Prophylactic 
Transfusion  Programs 

In  this  new  section,  we  propose  to 
explain  why,  for  children  on 
prophylactic  transfusion  programs,  we 
will  not  use  pre-transfusion  hemoglobin 
values  to  determine  if  the  child's  sickle 
cell  disease  or  thalcssmia  major  meet 
the  requirements  of  proposed  listings 
107.02Aor  107. 02B. 

Proposed  1 07. 00G( 2 )(d)— Chronic  Iron 
Overload 

In  this  section,  which  is  similar  to 
proposed  7.00G(5l.  vve  propose  to 
provide  that  residuals  from  chronic  iron 
overloaf)  due  to  chronic  transfusion 
programs  will  be  evaluated  under  the 
criteria  for  the  affected  body  system.  In 
proposed  7  00G(5),  vve  include  guidance 
on  evaluating  residuals  from  chronic 
iron  overload  due  to  hereditary 
hemochromatosis  as  well  as  chronic 
transfusion  program^.  We  have  not 
repeated  the  guidance  on  hereditan' 
hemochromatosis  in  the  childhood  rules 
because  residuals  from  this  disorder  are 
\erv  rare  in  children.  As  the  proposed 
childhood  guidance  addresses  only 
residuals  from  chronic  iron  overload 
due  to  chnmic  transfusion  programs,  wp 
believe  it  is  appropriate  to  place  this 
guidance  in  the  same  section  as  the 
guidance  on  prophlvlactic  transfusion 
programs,  rather  than  in  a  separate 
section. 

How  Are  We  Proposing  To  Change  the 
Criteria  in  the  Listings  for  Evaluating 
Hematological  Disorders  in  Children? 

107.01     Category  ot  Impairments. 
Hematological  Disorders 

We  propose  to  mo\'e  current  listing 
107,11.  "Acute  leukemia,"  to  the 
malignant  neoplastic  diseases  bodv 
system  (proposed  listing  11.3.06).  We 
also  propose  to  add  new  listings  107.05, 
"Chronic  granulocytopenia  (due  to  any 
cause),  '  and  107.06,  "Non-malignant 
hematological  diseases  treated  by 
allogeneic  bone  marrow  or  stem  cell 
transplantation,"  bwause  thev  are 
applicable  to  children  as  well  as  adults. 
We  are  not  explaining  these  new  listings 
here  as  they  are  identical  to,  and 
explained  in,  the  corresponding  adult 
listings.  We  also  propose  to  renumber 


these  listings  to  be  consistent  with  the 
adult  listings.  Because  of  this,  the 
numbers  of  the  proposed  childhood 
listings  are  not  consecutive. 

Proposed  Listing  107  02 — Anemia 

In  proposed  listings  107. 02A  and 
107.023,  we  incorporate  current  listings 
107.05,  "Sickle  cell  disease,"  and 
107.03,  "Hemolytic  anemia  (due  to  any 
cause)."  In  proposed  listing  107. 02C,  we 
add  criteria  to  evaluate  aplastic  anemia. 
We  discuss  the  provisions  of  proposed 
listing  107.02  below. 

Proposed  Listing  107. 02 A— Sickle  Cell 
Disease  or  One  of  Its  Variants 

Proposed  listing  107.02A1,  for 
documented  painful  vaso-occlusive 
crises,  would  replace  current  listing 
107. 05A.  The  proposed  criteria  provide 
more  specificity  and  clarity  than  the 
criterion  "Recent,  recurrent,  severe" 
used  in  the  current  listing.  We  also 
propose  to  delete  the  parenthetical  list 
of  examples  of  vaso-occlusive  crises  to 
avoid  any  confusion  about  the  types  of 
crises  that  can  be  considered. 

Proposed  listing  107.02A2  would 
replace  current  listing  107.05C  and 
partially  replace  current  listing  107. 05B. 
Many  children  with  sickle  cell  disease 
are  hospitalized  on  a  precautionarv 
basis.  To  ensure  that  the 
hospitalizations  considered  under  the 
listing  are  due  to  complications  of  the 
disease,  and  are  not  precautionary,  we 
list  the  most  common  complications 
that  result  in  hospitalizations.  We 
provide,  in  proposed  107.00G(2)(a)(iv), 
that  hospitalizations  for  other 
complications  can  be  used  to  determine 
whether  a  complication  medically 
equals  the  listings. 

We  propose  to  delete  the  criterion  for 
a  "major  visceral  complication"  from 
current  listing  107. 05B  and.  as  indicated 
above,  to  delete  the  fourth  paragraph  of 
current  107. OOA  which  provides 
examples  of  "major  visceral  episodes," 
If  a  major  visceral  episode  results  in 
hospitalization,  we  will  consider  it 
under  proposed  listing  107.02A2.  If  an 
episode  results  in  another 
impairment(s).  we  will  evaluate  the 
residual  impairment(s)  under  the 
criteria  for  the  affected  body  system{s). 
However,  the  kinds  of  complications 
described  in  the  fourth  paragraph  of 
current  107. OOA.  as  well  as  those  in 
current  listing  107. 05C,  may  be  acute 
and  resolve  completely  with  treatment. 
The  fact  that  a  child  has  had  one 
episode  is  not  sufficient  to  establish  that 
the  child  has  been,  or  will  be.  disabled 
for  a  continuous  period  of  at  least  12 
months. 

Proposed  listing  107.02A3,  requiring 
chronic  anemia,  would  revise  the 


criterion  in  current  listing  107.05D  to 
reflect  a  more  accurate  measure  of 
severity.  The  current  criterion  is  a 
persistent  hematocrit  of  26  percent  or 
less.  A  hematocrit  at  this  level  does  not 
necessarily  correlate  with  an 
impairment  of  listing-level  severity. 

Consistent  with  our  changes  in  the 
adult  rules,  we  would  not  retain  the 
word  "severe"  used  in  current  listing 
107, 05D  in  our  proposed  criterion  for 
sickle  cell  disease  with  chronic  anemia. 
We  explain  our  reasons  for  deleting  this 
word  in  our  discussion  of  proposed 
listing  7.02. 

Proposed  Listing  107. 02B — Other 
Hemolytic  Anemias 

In  this  listing,  we  propose  to  revise 
the  criteria  in  current  listing  107.03  to 
provide  a  more  accurate  measure  of 
severity.  Children  whose  hematocrit 
persists  at  26  percent  or  less  despite 
prescribed  therapy  will  not  necessarily 
have  marked  and  severe  functional 
limitations.  Additionally,  we  propose  to 
delete  the  requirement  for  reticulocyte 
counts  since  a  reticulocx'te  count  is  not 
needed  to  determine  whether  the 
impairment  is  of  listing-level  severity 
and  such  counts  may  not  be  included  in 
the  laboratory  findings. 

Proposed  Listing  107. 02C — Aplastic 
Anemia 

This  listing  contains  the  same  criteria 
as  proposed  listing  7.04. 

Proposed  listing  107.03 — Disorders  of 
Hemostasis 

For  this  listing,  we  use  the  same 
criteria  as  proposed  listing  7.03.  The 
following  is  a  discussion  of  how  these 
proposed  criteria  relate  to  the  current 
criteria. 

Proposed  listing  107. 03A.  "Chronic 
thrombocytopenia  (due  to  any  cause}." 
replaces  current  listing  107.06,  "Chronic 
idiopathic  thrombocxiopenic  purpura  of 
childhood."  The  proposed  criteria  are 
more  accurate  measures  of  severity.  The 
current  criterion  requires  platelet  counts 
of  40,000/mm"  or  less  despite  therapy  or 
recurrent  upon  withdrawal  of  treatment, 
but  platelet  counts  at  this  level  will  not 
necessarily  result  in  marked  and  severe 
functional  limitations.  We  would  also 
delete  the  specification  of 
thrombocytopenic  purpura,  broadening 
the  listing  to  address  chronic 
thrombocytopenia  due  to  any  cause. 

Proposed  listings  107. 03B. 
"Hemophilia,"  and  107. 03C,  "Other 
hypocoagulable  states  (such  as  von 
Willebrand's  disease  or 
thrombasthenia),"  would  replace 
current  listing  107.08,  "Inherited 
coagulation  disorder."  The  proposed 
criteria  provide  more  specificity  and 
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clarity  than  the  criterion  in  current 
listing  107. 08A,  "repeated  spontaneous 
or  inappropriate  bleeding."  We  propose 
to  move  the  criterion  in  current  listing 
107. 08B.  for  hemarthrosis  with  joint 
deformity,  to  proposed  107.00G(3)(c). 
The  current  listing  does  not  specify  the 
level  of  joint  deformity  required.  We 
propose  to  make  it  clear  that  only 
serious  joint  deformity  resulting  in 
listing-level  functional  deficit  will 
constitute  an  impairment  of  listing-level 
severity.  To  do  this,  we  propose  that 
this  complication  be  evaluated  under 
current  listing  101.02.  Because  this 
guidance  would  result  in  a  reference 
listing,  we  are  placing  it  in  the  preface. 

How  Are  We  Proposing  To  Change  the 
Preface  in  the  Listings  for  Evaluating 
Malignant  Neoplastic  Diseases  in 
Children? 

113.00    Malignant  Neoplastic  Diseases 

We  propose  to  delete  the  discussion 
in  current  113. OOC,  "Malignant  solid 
tumors,"  for  the  following  reasons; 

•  We  are  proposing  to  delete  current 
listing  113.03,  the  general  listing  for 
malignant  solid  tumors.  We  provide  the 
reason  for  this  deletion  in  the 
discussion  of  113.01. 

•  We  are  proposing  to  incorporate  the 
guidance  about  the  evaluation  of  thvToid 
tumors  in  the  second  sentence  of 
current  11 3. OOC  in  proposed  listing 
113.09. 

•  We  are  proposing  to  move  the 
criteria  for  evaluating  malignant  brain 
tumors  to  this  body  system.  Therefore, 
we  would  no  longer  need  the  reference 
to  current  listing  111.05. 

As  we  explained  in  the  discussion  of 
107.00.  we  have,  with  the  exception  of 
minor  changes  to  refer  to  children, 
repeated  much  of  the  preface  of 
proposed  13.00  in  the  preface  to 
proposed  113.00.  Because  we  have 
already  described  these  provisions 
under  the  explanation  of  proposed 
13.00.  the  following  discussions 
describe  only  those  provisions  that  are 
unique  to  the  childhood  rules  or  that 
require  further  explanation. 

Proposed  113. OOB— What  Do  We 
Consider  When  We  Evaluate  Malignant 
Neoplastic  Diseases  Under  These 
Listings? 

In  this  section,  which  is  the  same  as 
proposed  13. OOB.  we  replace  the 
guidance  in  current  113.00A1. 

Proposed  113.00D—What  Evidence  Do 
We  Need? 

In  this  section,  we  replace  and  expand 
current  113.00"  This  section  is  the 
same  as  proposed  13.00D,  except  that 
we  have  deleted  the  guidance  about 


what  we  need  when  the  primary  site 
cannot  be  identified.  We  are  not 
proposing  a  childhood  listing  to 
correspond  to  proposed  listing  13.27. 
primary  site  unknown,  because  the 
inability  to  determine  the  primary  site  is 
an  extremely  rare  occurrence  in 
childhood  malignancies.  In  these  rare 
situations,  we  would  use  proposed 
listing  13.27. 

Proposed  113.00E—When  Do  We  Need 
Longitudinal  Evidence? 

This  section  is  similar  to  proposed 
13.00E.  We  are  adding  a  general 
description  of  most  malignant 
childhood  tumors. 

Proposed  11 3. OOF— How  Do  We 
Evaluate  Impairments  That  Do  Not  Meet 
One  of  the  Malignant  Neoplastic 
Diseases  Listings? 

In  this  section,  we  repeat  the  guidance 
in  proposed  13. OOF  but  use  the 
definition  of  disability  for  children  who 
claim  SSI  payments. 

Proposed  11 3. OOC— How  Do  We 
Consider  the  Effects  of  Therapy^ 

This  section  would  replace  current 
113.00A2  and  the  last  paragraph  of 
113. OOA.  We  repeat  the  guidance  in 
proposed  13.00G  but  use  the  definition 
of  disability  for  children  who  claim  SSI 
payments. 

Proposed  113.00H—How  Long  Do  We 
Consider  the  Child  Disabled? 

This  section  would  replace  current 
113. OOD.  "Duration  of  disability." 
which  refers  to  the  periods  of  disability 
included  in  current  listings  113  02  and 
113.03  Although  we  do  not  cite  specific 
listings  in  the  proposed  rule,  we 
indicate  that  some  listings  specify  that 
the  impairment  should  be  considered 
disabling  until  a  particular  point  in 
time.  In  proposed  113.00H(2)  we  also 
state  that  when  the  listing  does  not 
contain  such  a  specification,  we  will 
find  a  child  whose  impairment  meets  or 
medically  equals  the  listings  in  this 
body  system  to  be  under  a  disability 
until  at  least  3  years  after  onset  of 
complete  remission.  We  propose  this  to 
ensure  consistency  between  the  adult 
and  childhood  rules. 

Proposed  113  OOK—HowDo  We 
Evaluate  Specific  Malignant  Neoplastic 
Diseases? 

In  this  section,  we  incorporate  the 
discussion  in  current  107  OOC.  "Acute 
leukemia,"  and  provide  guidance  for 
other  childhood  malignancies.  Except 
for  minor  changes  to  refer  to  children, 
prcpcsod  113.00K(3),  "Brain  Tumors," 
is  the  same  as  the  proposed  13.(X)K(6). 
The  following  discussions  of  lymphoma 


and  leukemia  reflect  criteria  we  are 
proposing  specifically  for  the  evaluation 
of  these  malignancies  in  children. 

Proposed  113. 00K(  1  }—L\Tnph  oma 

In  this  section  we  indicate  that 
proposed  listing  113.05  should  not  be 
used  for  evaluating  low  grade  or 
indolent  lymphomas  because  they  are 
rare  in  children.  We  would  evaluate 
these  lymphomas  under  proposed 
listing  13.05.  We  also  provide  a 
reminder  to  consider  the  duration  and 
effects  of  long-term  protocols  used  to 
treat  lymphoma. 

Proposed  113.00KI2I—Leukemia 

Proposed  113.00K(2Ka).  "Acute 
leukemia."  is  the  same  as  proposed 
13.00K(2)(a). 

Proposed  113.00K(2)(b),  "Chronic 
myelogenous  leukemia  (CML),"  is  the 
same  as  proposed  13  00K(2)(b}. 

In  proposed  113.00K(2)(c),  we  provide 
a  description  of  juvenile  CML  (JCML) 

Proposed  113.00K(2)(d)  is  similar  to 
proposed  13.00K(2)(d).  We  did  not 
repeat  the  reference  to  chronic 
lymphocv'tic  leukemia  in  proposed 
13.00K(2)(c)  because  the  disorder  is 
extremely  rare  in  children. 

Proposed  113.00L—Ho\s  Do  We 
Evaluate  Malignant  Neoplastic  Diseases 
Treated  by  Bone  Marrow  or  Stem  Cell 
Transplantation^ 

In  this  section,  we  provide  the  same 
guidance  as  in  proposed  13.00L.  but  we 
do  not  refer  to  multiple  myeloma 
because  this  impairment  is  not  included 
in  the  proposed  childhood  listings. 

How  Are  We  Proposing  To  Change  the 
Criteria  in  the  Listings  for  Evaluating 
Malignant  Neoplastic  Diseases  in 
Children? 

1 13.01     Category  of  Impairments, 
Malignant  Neoplastic  Diseases 

We  propose  to  delete  current  listing 
113  03.  "Malignant  solid  tumors." 
Instead,  we  propose  to  provide  separate 
listings  for  Specific  types  of  malignant 
solid  tumors,  such  as  soft  tissue  sarcoma 
(proposed  listing  113.04).  osteogenic 
sarcoma  (proposed  listing  113  11).  and 
Wilms'  tumor  (proposed  listing 
113.21B).  Due  to  advances  in  treatment, 
all  malignant  solid  tumors  in  children 
do  not  necessarily  result  in  listing-level 
severity  We  would  evaluate  any 
malignant  solid  tumor  not  listed  in 
these  proposed  rules  on  a  case-by-case 
basis. 

We  propose  to  renumber  the 
childhood  listings  to  maintain 
consistency  with  the  adult  rules  for 
those  malignancies  that  are  addressed  in 
both  the  adult  and  childhood  rules. 
Because  of  this,  the  numbers  of  the 
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proposed  chilHhnnd  listings  are  not 
consecutiv*' 

Proposed  Listing  113.04 — Soft  Tissue 
Sarrnma  IJncluding  Ewing's  Sarcoma. 
Primitive  Seuroectodermal  Tumor 
iPXET) 

In  proposed  listing  113. 04A.  we 
provide  for  a  finding  of  disability  for  at 
least  12  months  from  the  date  of 
diagnosis  for  any  localized  tumor  with 
or  without  nu'tastases.  With  this 
provision,  we  would  recognize  the 
liuration  and  debilitating  effects  of  the 
triMtment  for  this  malignancy  in 
children.  In  proposed  listing  11.104B. 
we  provide  for  a  finding  of  disabilitv 
when  treatment  has  not  been  effective. 

Proposed  Listing  113.05 — Lymphoma 
I  Excluding  T-cell  Lvmphoblastic 
Lvmphnma — 113.061 

This  listing  corresponds  to  current 
listing  113.02.  "Lvmphoreticular 
malignant  neoplasms  "  We  propose  to 
revise  the  listing  to  make  it  more 
consistent  with  proposed  listing  13.05. 
In  the  discussion  of  the  proposed  adult 
listing  aho\'e,  we  explain  whv  we 
evaluate  T-cell  Ivmphocvtic  lymphoma 
under  the  criteria  for  leukemia. 

Proposed  listing  113.05A  would 
replace  the  criteria  for  Non-Hodgkin's 
Ivmphoma  in  current  listing  113,028. 
Currently,  there  are  several  treatment 
regimens  for  this  disease,  and  thev  varv 
in  the  amount  of  time  needed  to 
complete  them  Manv  are  of  sufficiently 
short  duration  that  the  period  of  time 
the  child  has  an  impairment  of  listing- 
level  severity  is  usuallv  less  than  12 
months  Due  to  these  advances  in 
treatment,  it  is  no  longer  appropriate  to 
presume  that  the  impairment  will  meet 
the  statutorv  duratinn  requirement, 
histead.  we  propose  to  find  a  child 
disabled  when  treatment  has  not  been 
effective 

Proposed  listing  113.05B  would 
replace  the  criteria  for  Hodgkin's 
disease  m  c  urrent  listing  113.02.^   With 
the  proposed  criterion,  we  clarify  what 
we  mean  by  "progressive  disease  not 
controlled  by  prescribed  therapv"  in  the 
current  listing 

in  proposed  listing  113  05C.  we 
would  adtl  a  criterion  for  bone  marrow 
or  stem  cell  transplantation. 

Proposed  113.06 — Leukemia 

This  listing  would  replace  current 
listing  107.11.  •Acute  leukemia."  In 
proposed  listing  113  06A.  "Acute 
leukemia."  we  also  influde  T-cell 
lyrnphoblastit:  Ivmphoma  and  JCML. 
ICML  is  an  aggressive  leukemia  that 
responds  poorlv  to  therapy  and  is. 
therefore,  inore  appropriateh'  evaluated 
like  an  acute  leukemia.  The  criteria  in 


this  listing  are  the  same  as  in  proposed 
listing  13.06A.  and  are  explained  in  the 
discussion  of  that  listing. 

In  proposed  listing  113.06B,  which  is 
the  same  as  proposed  listing  13.06B.  we 
would  add  criteria  for  evaluating  CML, 
other  than  JCML. 

Proposed  Listing  1 1 3 .09— Thyroid 
Gland    j 

This  listing  is  the  same  as  proposed 
adult  listing  13.09  and  would 
incorporate  the  guidance  contained  in 
current  113.00C.  The  listing  criteria 
define  when  the  malignancy  is  not 
controlled  by  prescribed  therapy. 

Proposed  Listing  113.10 — 
Retinoblastoma 

This  proposed  listing  would  revise 
current  listing  113.05.  We  propose  to 
delete  current  listing  113.05A,  for 
bilateral  involvement,  because  with 
advances  in  treatment  this  condition  is 
often  treated  successfully.  If  treatment  is 
not  successful,  we  will  evaluate  the 
impairment  under  the  other  criteria  in 
the  proposed  listing. 

Proposed  listing  113.10A  corresponds 
to  current  listing  113.05C.  We  propose 
no  substantive  changes. 

Proposed  listing  113.108  corresponds 
to  current  listing  113.100.  We  propose 
to  revise  the  criteria  to  recognize  that 
persistence  after  treatment,  as  well  as 
recurrence,  indicates  a  poor  prognosis. 

Proposed  listing  11 3. IOC  corresponds 
to  current  listing  113.058.  We  propose 
to  revise  the  description  to  make  it  clear 
that  any  metastatic  disease  is  included 
under  the  listing. 

Proposed  113.1 1 — Osteogenic  Sarcoma 

This  listing  is  the  same  as  proposed 
listing  13.11  except  that  we  propose  to 
limit  the  listing  to  "osteogenic  sarcoma" 
instead  of  the  broader  category  used  in 
proposed  listing  13.11  because  other 
bone  tumors  are  extremely  rare  in 
children. 

Proposed  1 13.13 — Nervous  System 

This  listing  would  revise  the  criteria 
for  malignant  brain  tumors  in  current 
listing  111.05,  "Brain  tumors."  We 
propose  to  use  the  same  criteria  as 
proposed  listing  13.13. 

Proposed  Listing  1 13.21 — Kidneys  and 
Adrenal  Glands 

Proposed  lasting  113. 21A  would 
revise  current  listing  113.04. 
"Neuroblastoma."  to  reflect  the  present 
evaluation  and  treatment  of  this 
condition. 

Proposed  listing  113. 21B  adds  criteria 
for  evaluating  Wilms'  tumor. 


Proposed  Listing  113.25— Testicles 

This  listing  is  the  same  as  proposed 
listing  13.25. 

Proposed  Listing  113.26— Germ  Cell 

Tumors 

In  this  listing,  we  pro\ide  criteria  for 

e\'alualing  these  malignancies. 

Proposed  Listing  113.28 — Malignant 
Neoplastic  Diseases  Treated  hv  Bone 
Marrow  or  Stem  Cell  Transplantation 

This  listing  is  the  same  as  proposed 
listing  13.28. 

What  Other  Revisions  Are  We 
Proposing? 

Consistent  with  the  proposed  changes 
explained  above,  we  also  propose  to: 

•  Revise  current  1  l.OOB  to  indicate 
that  malignant  brain  tumors  should  be 
evaluated  under  the  criteria  in  listing 
13.13. 

•  Add  1 1 1  .OOE  to  provide  the  same 
guidance  as  proposed  11.008. 

•  Revise  current  listings  11,05  and 
1 1 1 .05  by  removing  the  criteria  for 
malignant  brain  tumors. 

•  Revise  the  cross-references  in 
current  listings  14.08G  and  1 1 4.08G  to 
reflect  the  numbers  in  the  proposed 
hematological  disorders  listings. 

Clarity  of  These  Proposed  Rules 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998  (63  FR  31885)  require  each  agency 
to  write  all  rules  in  plain  language.  In 
addition  to  your  substantive  comments 
on  these  proposed  rules,  we  invite  vour 
comments  on  how  to  make  these 
proposed  rules  easier  to  understand. 

For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  .Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  bv  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand?" 

Regulatory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  these  proposed 
rules  in  accordance  with  Executive 
Order  12866. 


Federal  Register 'Vol.   66.  No.   228 'Tuesday.  November  27.   2001    Proposed  Rules 


59319 


Regulatory  Flexibility  Act 

We  certify'  that  these  proposed  rules 
would  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities  because  they  would  affect  only 
individuals.  Thus,  a  regulatorv' 
flexibilitv  anahsis  as  provided  in  the 
Regulator)  F'lexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  at  7.00A.  7  OOB 
7  OOD.  7^00E.  7.00G.  7  02,  7.03.  7.04. 
7.05,  13. OOB.  13. OOD.  13. OOE,  13.00G, 
13.00K.  107. OOA.  107.008.  107. OOD. 
107. OOE.  107. OOG.  107.02.  107.03. 
107,05.  113.008.  113  OOD.  113. OOE. 
11 3. OOG.  and  113.00K.  The  public 
reporting  burden  is  accounted  for  in  the 
Information  Collection  Requests  for  the 
various  forms  that  the  public  uses  to 
submit  the  information  to  SSA. 
Consequently,  a  1-hour  placeholder 
burden  is  being  assigned  to  the  specific 
reporting  requirement! s)  contained  in 
these  rules  We  are  seeking  clearance  of 
the  burdens  referenced  in  these  rules 
bec:ause  thev  were  not  f:onsidered 
during  the  clearance  of  the  forms  An 
Information  Collection  Request  has  been 
submitted  to  OMB  We  are  soliciting 
comments  on  the  burden  estimate;  the 
need  for  the  information;  its  practical 
utility;  ways  to  enhance  its  quality, 
utility  and  clarity;  and  on  ways  to 
minimize  the  burden  im  respondents, ' 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  tec;hnology  Comments 
should  be  submitted  to  the  .Social 
Security  .Administration  at  the  following 
address; 

Social  Security  Administration.  .\ttn: 
SSA  Reports  Clearance  Officer.  Rm. 
l-.-\-20.  Operations  Building.  6401 
Security  Boulevard.  Baltimore.  MD 
21235-'6401 

Comments  can  be  received  for  between 
30  and  60  days  after  publication  of  this 
notice  and  will  be  most  useful  if 
received  by  SS.A  within  30  days  of 
publication. 

(Catalog  of  Federal  Domestic  Program  Nos. 

96.001,  Social  Security-Disability  Insurance; 

96.002.  Social  Security-Retirement  Insurance: 
96.004.  Social  Security-Survivors  Insurance; 
and  96.006.  Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits, 
Old-Age,  Survivors,  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements,  Social  Security. 


Dated:  November  8.  2001. 
I-arry  G.  Massanari. 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  as  set  forth  below 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1   The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authoritv:  Sees.  202.  205(a).  (b).  and  (d)- 
(h).  216(i).  '221(a)  and  (i).  222(c).  223,  225. 
and  702(a)(5)  of  the  Social  Securitv  Act  (42 
U.S.C.  402.  405(a).  (b).  and  (d)-(h)'.  416(i). 
421(a)  and  (i).  422(c).  423.  425.  and 
902(a)(5));  sec.  211(b).  Pub.  L.  104-193.  110 
Stat.  2105.  2189. 

Appendix  1  to  Subpart  P  of  Part  404 — 
[Amended] 

2.  Appendix  1  to  subpart  P  of  part  404 

is  amended  as  follows: 

a.  Items  8  and  14  of  the  introductor\' 
text  before  part  A  are  revised. 

b  The  Table  of  Contents  for  part  A  is 
amended  by  revising  the  body  system 
names  for  sections  7.00  and  13.00. 

c.  Section  7  00  of  part  A  is  revised. 

d.  Paragraph  B  of  the  introductor\'  text 
of  section  11.00.  Neurological,  of  part  A 
is  revised. 

e.  Listing  11.05  of  part  A  is  revised. 

f.  Section  13.00  of  part  A  is  revised. 

g.  Listing  14.08G  of  part  A  is  revised. 
h.  The  Table  of  Contents  for  part  B  is 

amended  by  revising  the  body  system 
names  for  sections  107.00  and  113.00. 

i.  Section  107.00  of  part  B  is  revised. 

j.  Section  111. OOE  is  added  to  part  B. 

k.  Listing  11 1 .05  of  part  B  is  revised. 

1.  Section  113.00  of  part  B  is  revised. 

m.  Listing  1 14.08G  of  part  B  is 
revised. 

The  revised  text  is  set  forth  as  follows: 

.\ppendix  1  to  Subpart  P  of  Part  404- 
Listing  of  Impairments 

***** 

8.  Hematological  disorders  (7.00  and 
107.00):  [insert  date  5  years  from  the  effective 
date  of  the  final  rules). 

***** 

14.  Malignant  Neoplastic  Diseases  (13.00 
and  llS.Oo):  (Insert  date  5  years  from  the 
effective  date  of  the  final  rules]. 


Part  A 

***** 

7.00     Hemaloloeical  Disorders 

*  ♦  *  »  « 

13.00     Malignant  Neoplastu  Diseases 


7.00    Hematological  Disorders 

A.  What  do  we  Consider  when  we  Evaluate 
Hematological  Disorders  Under  These 

Listings? 

We  consider  factors  such  as  the: 

(1)  Tvpe  of  disorder. 

(2)  Response  to  therapy. 

(3)  Side  effects  of  therapy. 

(4)  Effects  of  any  post-therapeutic 
residuals. 

(5)  Degree  of  limitation  the  disorder 
imposes  on  the  individual. 

(6)  Expected  duration. 

B  What  Documentation  do  we  Seed? 

(1)  We  generally  need  a  longitudinal 
clinical  record  covering  a  period  of  at  least 
3  months  of  observations  and  treatment, 
unless  we  can  make  a  fully  favorable 
determination  or  decision  without  it.  The 
record  should  include  laborators'  findings, 
such  as  hemoglobin  values  or  platelet  counts, 
obtained  on  more  than  one  examination  over 
the  3-month  period. 

(2)  Any  longitudinal  clinical  record  should 
also  include  a  description  of  the  therapy 
prescribed  by  the  treating  source  and  the 
individual's  response  to  treatment,  because 
medical  management  may  improve 
functional  status.  The  longitudinal  record 
should  provide  information  regarding 
functional  recovery,  if  any. 

(3)  Even  when  an  individual  does  not 
receive  ongoing  treatment  or  ha\  e  an  ongoing 
relationship  with  a  medical  source,  it  is 
important  to  obtain  evidence  from  relevant 
sources  over  a  sufficient  period.  Such 
evidence  may  provide  information  about  the: 

(a)  Ongoing  medical  severity  of  the 
impairment. 

(b)  Frequency,  severity,  and  duration  of 
symptoms. 

(c)  Level  of  the  individual's  functioning. 

C.  How  Do  We  Evaluate  Impairments  That  Do 
Mot  Meet  one  of  the  Hematological  Disorders 
Listings? 

(1)  These  listings  are  only  examples  of 
common  hematological  disorders  that  we 
consider  severe  enough  to  prevent  an 
individual  from  doing  any  gainful  activity.  If 
the  individual's  impairment(s)  does  not  meet 
the  criteria  of  any  of  these  listings,  we  must 
also  consider  whether  the  individual  has  an 
impairment(s)  that  satisfies  the  criteria  of  a 
listing  in  another  body  system. 

(2)  If  an  individual  has  a  medically 
determinable  impairment(s)  thai  does  not 
meet  a  listing,  we  will  determine  whether  the 
impainnent(s)  medicallv  equals  the  listings. 
(See  §§  404.1526  and  416.926.)  An  individual 
who  has  an  impairment(s)  that  does  not  meet 
or  medically  equal  the  listings  may  or  may 
not  have  the  residual  functional  capacity  to 
engage  in  substantial  gainful  activity.  For 
such  an  individual,  we  proceed  to  the  fourth, 
and  if  necessary,  the  fifth  steps  of  the 
sequential  evaluation  process  in  §§404.1520 
and  416.920.  When  we  decide  whether  an 
adult  continues  to  be  disabled,  we  use  the 
rules  in  §§404.1594  and  416.994. 

D.  How  Do  We  Assess  the  Effectiveness  of 
Treatment? 

(1)  We  assess  the  effectiveness  of  treatment 
by  seeing  if  there  is  improvement  in  the 
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signs,  symptoms,  and  laboratory  findings  of 
the  disorder,  and  if  there  are  side  effects  that 
may  result  in  functional  limitations  in  the 
individual.  Because  the  response  to  treatment 
and  adverse  consequences  of  treatment  mav 
vary  widely,  we  consider  each  case  on  an 
individual  basis. 

(2)  VV'p  will  request  a  specific  description 
of  the: 

(a|  Drugs  or  treatment  given. 

{b|  Dosage,  method,  and  frequency  of 
administration. 

(.3)  We  will  also  request  a  description  of  the 
complications  or  adverse  effects  of  treatment, 
such  as  the  following: 

(a)  Continuing  gastrointestinal  symptoms. 

(b)  Persistent  weakness. 

(c)  Neurological  complications. 

(d)  Cardiovascular  complications. 

(e)  Reactive  mental  disorders. 

(4)  Because  the  effects  nf  treatment  may  be 
temporary,  enough  time  must  pass  to  allow 
us  to  evaluate  the  impact  of  treatment. 

E.  How  Do  We  Evaluate  Episodic 
Hematological  Disorders? 

Some  hematological  disorders  listings  are 
met  when  a  specified  number  of  events  have 
occurred  within  a  specified  time  period,  such 
as  3  events  within  a  consecutive  12-month 
period.  Events  include  pain  crises, 
hospitalizations,  treatment  with  parenteral 
antimicrobial  medication,  bleeding  episodes, 
and  thromboses.  When  we  use  such  criteria, 
the  period  specified  in  the  listing  (either  6 
months  or  12  months)  must  occur  within  tbe 
period  we  are  considering  in  connection  with 
an  application  or  continuing  disability 
review  In  every  listing  in  which  we  require 
more  than  one  event,  there  must  be  at  least 
1  month  between  the  events,  in  order  to 
ensure  that  we  are  evaluating  separate 
episodes. 

F  What  Do  These  Terms  in  the  Listings 
Mean'' 

(1)  Persistent:  The  longitudinal  clinical 
record  shows  that,  with  few  exceptions,  the 
hemoglobin  level  has  been  at  or  below,  or  is 
expected  to  be  at  or  below,  the  level  specified 
in  the  listing  for  a  continuous  period  of  at 
least  12  months 

(2)  Repeated,  repeatedly  The  longitudinal 
clinical  record  shows  that  the  platelet  count, 
neutrophil  count,  or  hemoglobin  level,  as 
appropriate,  satisfies  the  criteria  in  the  listing 
most  of  the  time,  and  that  pattern  has  lasted 
or  is  expected  to  last  for  a  continuous  period 
of  at  least  12  months. 

G  How  Do  We  Evaluate  Specific 
Hematological  Disorders? 

(1)  Anemia.  Anemia  refers  to  decreased 
oxygen-carrying  capacity  of  the  blood  and  is 
usually  measured  as  a  decrease  in 
hemoglobin  concentration.  .\  gradual 
reduction  in  hemoglobin,  even  to  very  low 
levels.  IS  often  well  tolerated  in  individuals 
with  normal  cardio\-asc:ular  and  pulmonarv 
systems.  We  generally  evaluate  the  effects  of 
chronic:  anemia  under  the  criteria  for  the 
underlying  disorder  or  for  the  affected  body 
system   Hnwever,  we  include  listings  for 
sickle  cell  disease  or  one  of  its  variants  and 
aplastic  anemia  because  of  their  specific 
manifestations. 


(2)  Sickle  cell  disease  or  one  of  its  variants. 
(a)  Sickle  cell  disease  is  a  chronic  hemolytic 
anemia  in  which  the  abnormal  sickle  cell 
hemoglobin  may  be  either  homozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin.  The  diagnosis 
of  sickle  cell  disease  or  one  of  its  variants 
should  be  based  on  appropriate 
hematological  evidence,  such  as  hemoglobin 
electrophoresis.  We  accept  medical  evidence 
that  is  persuasive  that  a  positive  diagnosis  of 
sickle  cell  disease  or  one  of  its  variants  has 
been  confirmed  by  appropriate  laboratory 
testing  at  some  time  prior  to  evaluation  in 
lieu  of  a  copy  of  the  actual  laboratory  report. 

(b)  We  will  document  the  intensity, 
frequency,  duration,  and  response  to 
treatment  of  vaso-occlusive  or  aplastic 
episodes. 

(c)  Parenteral  medication  as  required  under 
7.02A  does  not  include  hydration. 

(3)  Disorders  of  hemostasis.  (a)  "Disorders 
of  hemostasis"  refers  to  abnormalities  in  the 
ability  of  the  blood  to  clot.  These  disorders 
must  be  documented  by  appropriate 
laboratory  evidence,  including  platelet 
counts  and  evaluation  of  plasma  clotting 
factors  such  as  Factor  VIII  or  Factor  V  Leiden. 

(b)  Wa  will  document  the  frequency, 
severity,  and  treatment  of  bleeding  episodes 
or  thromboses.  Prophylactic  therapy,  such  as 
factor  concentrates  or  antithrombotic  agents, 
does  not,  by  itself,  indicate  any  specific 
degree  of  severity. 

(c)  We  must  consider  complications  such 
as  development  of  inhibitors  against  clotting 
factors,  intrusiveness  of  treatment,  and 
limitation  of  function.  We  must  also  consider 
effects  on  other  body  systems.  For  example, 
we  will  evaluate  hemarthrosis  with  joint 
deformity  under  1.02,  and  intracranial 
bleeding  under  11.04. 

(4)  Hematological  malignancies.  With  the 
exception  of  lymphoma  associated  with 
human  immunodeficiency  virus  (HIV) 
infection,  we  use  the  guidance  in  13.00K(3) 
(Macroglobulinemia  or  heavy  chain  disease) 
or  the  criteria  in  13.05  (Lymphoma),  13.06 
(Leukemia),  13.07  (Multiple  myeloma),  or 
13  28  (Malignant  neoplastic  diseases  treated 
by  bone  marrow  or  stem  cell  transplantation) 
to  evaluate  hematological  malignancies.  We 
evaluate  lymphoma  associated  with  HIV 
infection  under  the  criteria  in  14.08E. 

(5)  Chronic  iron  overload.  Chronic  iron 
overload  resulting  from  hereditary 
hemochromatosis,  a  genetic  disorder  of 
excessive  absorption  of  dietary  iron,  is 
usually  treated  by  iron  removal  through 
repeated  phlebotomy  Chronic  iron  overload 
resulting  from  repeated  red  blood  cell 
transfusion  (transfusion  hemosiderosis)  is 
generally  treated  with  iron  chelation  therapy. 
We  evaluate  residuals  of  this  impairment 
under  the  criteria  for  the  affected  body 
system,  such  as  cardiovascular  or  digestive. 

H.  How  Do  We  Evaluate  Non-Malignant 
Hematological  Disorders  Treated  by 
Allogeneic  Bone  Marrow  or  Stem  Cell 
Transplantation^ 

Allogeneic  bone  marrow  or  stem  cell 
transplantation  (transplantation  from  an 
unrelated  donor  or  a  related  donor  other  than 
an  identical  twin)  is  performed  for  a  variety 
of  non-malignant  hematological  diseases, 


such  as  sickle  cell  disease  and  aplastic 
anemia.  We  will  evaluate  any  non-malignant 
hematological  disorder  that  is  treated  with 
allogeneic  bone  marrow  or  stem  cell 
transplantation  under  7.06.  regardless  of 
whether  there  is  another  listing  that 
addresses  that  impairment.  Under  7.06,  we 
consider  an  individual  disabled  until  at  least 
12  months  from  the  date  of  transplantation. 
Thereafter,  for  purposes  of  evaluating 
disability,  we  consider  any  residual 
impairment(s),  such  as  complications  arising 
from: 

(1)  Graft-versus-host  (GVH)  disease. 

(2)  Immunosuppressive  therapy,  such  as 
frequent  infections. 

(3)  Significant  deterioration  of  other  organ 
systems. 

7.01  Category  of  Impairments, 
Hematological  Disorders 

7.02  Sickle  cell  disease  or  one  of  its 
variants,  with  one  of  the  following; 

A.  Documented  painful  (vaso-occlusive) 
crises  requiring  parenteral  medication, 
occurring  at  least  3  times  in  a  consecutive  6- 
month  period  (see  7.00E). 

OR 

B.  Hospitalization  (for  24  hours  or  more) 
for  sickle  cell  related  diseases,  occurring  at 
least  3  times  in  a  consecutive  12-month 
period  (see  7.00E). 

OR 

C.  Chronic  anemia  manifested  by  persistent 
hemoglobin  of  7.0  gm/dl  or  less  despite 
prescribed  therapy  (see  7  OOF). 

7.03  Disorders  of  hemostasis. 

A.  Chronic  thrombocytopenia  (due  to  any 
cause),  with  either  1  or  2: 

1,  Platelet  counts  repeatedly  below  10,000/ 
mm3  despite  prescribed  therapy  (see  7. OOF). 

2.  Platelet  counts  repeatedly  Jjelow  20.000/ 
mm3  and  spontaneous  bleeding  despite 
prescribed  therapy,  requiring  red  cell  or 
platelet  transfusion  at  least  3  times  in  a 
consecutive  12-month  period  (see  7.00E. 

7. OOF).  Consider  under  a  disability  for  12 
months  from  the  date  of  the  last  transfusion. 
Thereafter,  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  bodv  svstem. 
OR 

B.  Hemophilia  with  spontaneous  bleeding 
despite  prophylactic  factor  replacement, 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  7.00E). 

OR 

C.  Other  hypocoagulable  states  (such  as 
von  Willebrand's  disease  or  thrombasthenia) 
with  spontaneous  bleeding  requiring 
hospitalization  (for  24  hours  or  more), 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  7.00E), 

OR 

D.  Hypercoagulable  states  (deficiency  of 
anti-coagulant  proteins  such  as  protein  C. 
protein  S.  and  antithrombin.  or  the  presence 
of  abnormal  proteins  such  as  Factor  V 
Leiden)  with  documented  thromboses 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  7.00E). 

7.04  Aplastic  anemia,  myeloproliferative 
disorders  (such  as  polycythemia  vera  or 
myelofibrosis),  or  myelodysplastic  syndrome 

with* 

A.  Chronic  anemia  manifested  by  repeated 
hemoglobin  of  7.0  gm/dl  or  less  despite 
prescribed  therapy  (see  7. OOF). 
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OR 

B.  Documented  treatment  with  parenteral 
antimicrobial  medication  occurring  at  least  3 
times  in  a  consecutive  12-month  period  (see 
7.00E). 

7.05  Chronic  granulocytopenia  (due  to  any 
cause),  with  both  A  and  B: 

A.  Absolute  neutrophil  counts  repeatedly 
below  500/mm3  (see  7.00F). 

AND 

B.  Documented  treatment  with  parenteral 
antimicrobial  medication  occurring  at  least  3 
times  in  a  consecutive  12-month  period  (see 
7.00E). 

7.06  Son-malignant  hematological 
diseases  treated  by  allogeneic  bone  marrow 
or  stem  cell  transplantation  (see  7.00H). 
Consider  under  a  disability  until  at  least  12 
months  from  the  date  of  transplantation.       * 
Thereafter,  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  bodv  svstem 


11.00     NEUROLOGICAL 

***** 

B.  Brain  tumors.  We  evaluate  malignant 
brain  tumors  under  the  criteria  in  13.13.  For 
benign  brain  tumors,  we  determine  the 
severity  and  duration  of  the  impairment  on 
the  basis  of  symptoms,  signs,  and  laboratory 
findings  (11.05). 
***** 

1 1 .05  Benign  brain  tumors.  Evaluate  under 
11.02,  11.03,  11.04A  or  B.  or  12.02. 


1 3.00    MAUGNANT  NEOPLASTIC 
DISEASES 

A.  What  impairments  do  these  listings 
cover?  We  use  these  listings  to  evaluate  all 
malignant  neoplasms  except  certain 
neoplasms  associated  wih  human 
immunodeficiency  virus  (HIV)  infection.  We 
use  the  criteria  in  14.08E  to  evaluate 
carcinoma  of  the  cervix.  Kaposi's  sarcoma, 
lymphoma,  and  squamous  cell  carcinoma  of 
the  anus  in  individuals  with  HIV  infection. 

B   What  do  we  consider  when  we  evaluate 
malignant  neoplastic  diseases  under  these 
listings?  We  consider  factors  such  as  the: 

(1)  Origin  of  the  malignancy. 

(2)  Extent  of  involvement. 

(3)  Duration,  frequency,  and  response  to 
antineoplastic  therapy.  .Antineoplastic 
therapy  means  surgery,  irradiation, 
chemotherapy,  hormones,  immunotherapy, 
or  bone  marrow  or  stem  cell  transplantation. 
When  we  refer  to  surgery  as  an  antineoplastic 
treatment,  we  mean  surgical  excision  for 
treatment,  not  for  diagnostic  purposes. 

(4)  Effects  of  any  post-therapeutic 
residuals. 

C.  How  do  we  apply  these  listings?  Except 
for  metastatic  carcinoma  to  the  brain  or 
spinal  cord  (13.13C),  we  apply  the  criteria  in 
a  specific  listing  to  a  malignancy  originating 
from  that  specific  site. 

D.  What  evidence  do  we  need?  (1)  We  need 
medical  evidence  that  s(>ecifies  the  type, 
extent,  and  site  of  the  primary,  recurrent,  or 
metastatic  lesion.  When  the  primary  site 
cannot  be  identified,  we  will  use  evidence 
documenting  the  site(s)  of  metastasis  to 
evaluate  the  impaiiroent  under  13.27. 


(2)  For  operative  procedures,  including  a 
biopsy  or  a  needle  aspiration,  we  need  a  copy 
of  both  the: 

(a)  Operative  note. 

(b)  Pathology  report. 

(3)  When  we  cannot  get  these  documents, 
we  will  accept  the  summary  of 
hospitalization(s)  or  other  medical  reports. 
This  evidence  should  include  details  of  the 
findings  at  surgery  and.  whenever 
appropriate,  the  pathological  findings. 

(4)  In  some  situations  we  may  also  need 
evidence  about  recurrence,  persistence,  or 
progression  of  the  malignancy,  the  response 
to  therapy,  and  an\  significant  residuals.  (See 
13.00G.)' 

E.  When  do  we  need  longitudinal  evidence? 
(1)  Tumors  with  distant  metastases  We 
generally  do  not  need  longitudinal  evidence 
for  tumors  that  have  metastasized  beyond  the 
regional  lymph  nodes  because  these  tumors 
usually  meet  the  requirements  of  a  listing. 
Exceptions  are  for  tumors  with  distant 
metastases  that  are  expected  to  respond  to 
antineoplastic  therapy.  For  these  exceptions, 
we  usually  need  a  longitudinal  record  of  3 
months  after  therapy  starts  to  determine 
whether  the  intencied  effect  of  therapy  has 
been  achieved  and  is  likely  to  persist. 

(2)  Other  malignancies.  When  there  are  no 
distant  metastases,  many  of  the  listings 
require  that  we  consider  the  individuals 
response  to  initial  antineoplastic  therapy; 
that  is,  the  initial  planned  treatment  regimen. 
This  therapy  may  consist  of  a  single  modality 
or  a  combination  of  modalities  (multimodal) 
given  in  close  proximity  as  a  unified  whole, 
and  is  usually  planned  t>efore  any 
treatment(s)  is  initiated.  Examples  of 
multimodal  therapy  include: 

(a)  Surgery  followed  by  chemotherapy  or 
radiation. 

(b)  Chemotherapy  followed  by  surgery. 

(c)  Chemotherapy  and  concurrent 
radiation 

(3)  Types  of  treatment  Whenever  the 
initial  planned  therapy  is  a  single  modality, 
enough  time  must  pass  to  allow  a 
determination  about  whether  the  therapy  will 
achieve  its  intended  effect  If  the  treatment 
fails,  it  will  often  happen  withir,  6  months 
after  it  starts,  and  there  will  often  be  a  change 
in  the  treatment  regimen.  Whenever  the 
initial  planned  therapy  is  multimodal,  a 
determination  about  the  effectiveness  of  the 
therapy  usually  cannot  be  made  until  the 
effects  of  all  the  planned  modalities  can  be 
determined.  In  some  cases,  we  may  need  to 
defer  adjudication  until  the  effectiveness  of 
therapy  can  be  assessed  However,  we  do  not 
need  to  defer  adjudication  to  determine 
whether  the  therapy  will  achieve  its  intended 
effect  if  we  can  make  a  fully  favorable 
determination  or  decision  based  on  the 
length  and  effects  of  therapy,  or  the  residuals 
of  the  malignancy  or  therapy  (see  13.00G). 

F  How  do  we  evaluate  impairments  that 
do  not  meet  one  of  the  Malignant  Neoplastic 
Diseases  listings^ 

(1)  These  listings  are  only  examples  of 
malignant  neoplastic  diseases  that  we 
consider  severe  enough  to  prevent  an 
individual  from  engaging  in  any  gainful 
activity  If  the  individual's  impainnent(s) 
does  not  meet  the  criteria  of  any  of  these 
listings,  we  must  also  consider  whether  the 


individual  has  an  impairment(s)  that  satisfies 
the  criteria  of  a  listing  in  another  bodv 
system. 

(2)  If  an  individual  has  a  medically 
determinable  impairment(s)  that  does  not 
meet  a  listing,  we  will  determine  whether  the 
impairment(s)  medically  equals  the  listings. 
(See  §§404,1526  and  416.926.)  An  individual 
who  has  an  impairment(s)  that  does  not  meet 
or  m.edically  equal  the  listings  may  or  may 
not  have  the  residual  functional  c:apacity  to 
engage  in  substantial  gainful  activity.  For 
such  an  individual,  we  proceed  to  the  fourth, 
and  if  necessary,  the  fifth  steps  of  the 
sequential  evaluation  process  in  §§404.1520 
and  416.920.  When  we  decide  whether  an 
adult  continues  to  be  disabled,  we  use  the 
rules  in  §§404  1594  and  416.994. 

G.  How  do  we  consider  the  effects  of 
therapy^  (1 )  How  we  consider  the  effects  of 
therapy  under  the  listings.  In  many  cases, 
malignancies  meet  listing  criteria  only  if  the 
therapy  does  not  achieve  the  intended  effect: 
the  malignancy  persists,  progresses,  or  recurs 
despite  treatment   However,  as  explained  in 
the  following  paragraphs,  we  will  not  delay 
adjudication  if  we  can  make  a  fully  favorable 
determination  or  decision  based  on  the 
evidence  in  the  case  record 

(2)  Effects  can  vary  widely,  (a)  Because  the 
therapy  and  its  toxicity  may  vary  widely,  we 
consider  each  case  on  an  individual  basis. 
We  will  request  a  specific  description  of  the 
therapy,  including  these  items: 

(i)  Drugs  given. 

(ii)  Dosage, 

(iii)  Frequency  of  drug  administration. 

(iv)  Plans  for  continued  drug 
administration. 

(v)  Extent  of  surgery 

(vi)  Schedule  and  fields  of  radiation 
therapy. 

(b)  We  will  also  request  a  description  of  the 
complications  or  adverse  effects  of  therapy, 
such  as  the  following: 

(i)  Continuing  gastrointestinal  symptoms, 

(ii)  Persistent  weakness 

(iii)  Neurological  complications. 

(iv)  Cardiovascular  complications. 

(v)  Reactive  mental  disorders 

(3)  Effects  of  therapy  may  change.  Because 
the  severity  of  the  adverse  effects  of 
antineoplastic  therapy  may  change  during 
treatment,  enough  time  must  pass  to  allow  us 
to  evaluate  the  therapy's  effect  The  residual 
effects  of  treatment  are  temporary  in  most 
instances  But,  on  cx:casion,  the  effects  may 
be  disabling  for  a  consecutive  period  of  at 
least  12  months. 

(4)  When  the  initial  antineoplastic  therapy 
IS  effective  We  evaluate  any  post-therapeutic 
residual  impairment(s)  not  included  in  the 
Malignant  Neoplastic  Diseases  listings  under 
the  criteria  for  the  affected  body  system  We 
must  consider  any  complications  of  therapy. 
When  the  residual  impairment(s)  does  not 
meet  or  medically  equal  the  listings,  we  must 
consider  its  affect  on  the  individual's  ability 
to  do  substantial  gainful  activity. 

H  How  long  do  we  consider  the  individual 
disabled'' 

(1)  In  some  listings,  we  specify  fhat  the 
impairment  will  be  considered  disabling 
until  a  particular  point  in  time  (for  example, 
at  least  18  months  from  the  date  of 
diagnosis).  We  may  consider  the  impairment 
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to  be  disabling  beyond  this  point  when 
justified  bv  the  medical  and  other  evidence. 

(2)  When  a  listing  does  not  contain  such 
a  specification,  we  will  find  an  individual 
whose  impainnent(s)  meets  or  medically 
equals  a  listing  in  this  body  svstem  to  be 
under  a  disability  until  at  least  3  years  after 
onset  of  complete  remission.  When  the 
original  tumor  and  any  metastases  have  not 
been  evident  for  at  least  3  years  after 
complete  remission,  the  impairment(s)  no 
longer  meets  or  equals  the  criteria  under  this 
body  system. 

(3)  Following  the  appropriate  period,  we 
will  consider  any  residual  impairment(s), 

I  nrluding  residuals  of  the  malignancy  or 
therapy  (see  13.00G).  in  determining  whether 
the  individual  is  disabled. 

I.  What  do  these  terms  in  the  listings 
mean''  (1)  Inoperable:  Surgery  was  thought  to 
be  of  no  therapeutic  value  or  the  surgery 
could  not  be  performed.  Examples  of  when 
surgery  cannot  be  performed  include  a  tumor 
that  is  too  large  or  thai  invades  crucial 
structures,  or  an  intolerance  of  anesthesia  or 
surgery  due  to  other  medical  conditions.  This 
term  does  not  include  situations  in  which  the 
tumor  could  have  been  surgically  removed 
but  another  method  of  treatment  was  chosen; 
for  example,  an  attempt  at  organ 
preservation  Determining  whether  a  tumor  is 
inoperable  usually  occurs  before  attempts  to 
shrinii  the  tumor  with  chemotherapy  or 
radiation 

(2)  I'nrfsectable:  The  operation  was 
performed,  but  the  malignant  tumor  was  not 
removed.  This  term  includes  situations  in 
which  a  tumor  is  incompletely  resected  or 
the  surgical  margins  are  positive. 

(3)  Persistent  Failure  to  achieve  a 
complete  remission 

(4)  Progrfssn'p  The  malignancv  became 
more  extensive  after  treatment 

(5)  Recurrent  A  malignancy  that  had  been 
in  complete  remission  or  entirely  removed  bv 
surgery  has  returned 

1-  Can  we  establish  the  existence  of  a 
disabling  impairment  prior  to  the  date  of  the 
evidence  that  shows  the  malignancv  satisfies 
the  criteria  of  a  listing^  Yes  We  will  consider 
factors  such  as; 

(1)  The  type  of  malignancy  and  its  location. 

(2)  The  extent  of  involvement  when  the 
malignancy  was  first  demonstrated 

(3)  Medii  alK  reported  symptoms. 

K   HoH  do  ive  evaluate  specific  malignant 
neoplastic  diseases.  Ml)  Lvmphoma.  (a)  Many 
indolent  (non-aggressive)  lymphomas, 
although  ibfA  may  produce  intermittent 
symptoms  and  signs,  are  often  controlled  by 
well-tolerated  treatment  modalities. 
Therefore,  we  will  defer  adjudication  of  these 
cases  for  an  appropriate  period  after 
initiation  of  therapy  to  determine  whether 
the  therapy  will  achieve  its  intended  effect. 
(See  13.00E(1),)  For  an  indolent  lymphoma, 
the  intended  effe(;t  of  therapy  is  usually 
stability  of  the  disease  process.  When 
stability  has  been  achieved,  severity  should 
be  assessed  on  the  basis  of  the  extent  of 
involvement  of  other  organ  systems  and 
residuals  from  therapy. 

(bi  A  (hange  in  therapy  is  usually  an 
indicat'ir  that  the  therapy  is  not  ac  hieving  its 
intended  etfet  t    However,  it  is  not  an 
indicator  it  the  (nange  is  based  on  the 


individual's  (or  the  physician's)  choice  rather 
than  a  failure  to  achieve  stability.  If  the 
therapy  is  changed  due  solely  to  choice,  the 
requirements  of  listing  13.05A.2.a  are  not 
met. 

(c)  We  consider  Hodgkin's  disease  that 
recurs  more  than  12  months  after  completing 
initial  antineoplastic  therapy  to  be  a  new 
disease  rather  than  a  recurrence. 

(2)  Leukemia,  (a)  Acute  leukemia.  The 
initial  diagnosis  of  acute  leukemia,  including 
the  accelerated  or  blast  phase  of  chronic 
myelogenous  (granulocytic)  leukemia,  is 
based  upon  definitive  bone  marrow 
examination.  Additional  diagnostic 
information  is  based  on  chromosomal 
analysis,  cytochemical  and  surface  marker 
studies  an  the  abnormal  cells,  or  other 
methods  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 
Recurrent  disease  must  be  documented  by 
peripheral  blood,  bone  marrow,  or 
cerebrospinal  fluid  examination.  The  initial 
and  follow-up  pathology  reports  should  be 
included. 

(b)  Chronic  myelogenous  leukemia  |C^4L). 
The  diagnosis  of  CML  should  be  based  upon 
documented  granulocytosis,  including 
immature  forms  such  as  differentiated  or 
undifferentiated  myelocytes  and  myeloblasts, 
and  a  chromosomal  analysis  that 
demonstrates  the  Philadelphia  chromosome 
In  the  absence  of  a  chromosom.al  analysis,  or 
if  the  Philadelphia  chromosome  is  not 
present,  the  diagnosis  may  be  made  by  other 
methods  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 

(c)  Chronic  lymphocytic  leukemia  (i)  The 
diagnosis  of  chronic  lymphocytic  leukemia 
(CLL)  must  be  documented  bv  evidence  of  a 
chronic  lymphocytosis  of  at  least  10.000/ 
mm'  for  3  months  or  longer,  or  other 
acceptable  diagnostic  techniques  consistent 
with  the  prevailing  state  of  medical 
knowledge  and  clinical  practice. 

(ii)  We  will  evaluate  the  complications  and 
residual  impairments  from  CLL  under  the 
appropriate  listing,  such  as  13.05A2,  7.03A, 
and  7  0.5. 

(d)  Elevated  white  cell  counts  In  cases  of 
chronic  leukemia  (either  myelogenous  or 
lymphocytic),  an  elevated  white  cell  count, 
in  itself,  is  not  ordinarily  a  factor  in 
determining  the  severity  of  the  impairment. 

(3)  Macroglohulinemia  or  hea\'\'  chain 
disease  The  diagnosis  of  these  diseases  must 
be  confirmed  bv  protein  electrophoresis  or 
Immunoelectrophoresis  We  evaluate  the 
resulting  impairment(s)  under  the  criteria  of 
7.03  or  7.04,  or  of  any  other  affected  body 
system. 

(4)  Bilateral  primary  breast  cancer.  We 
evaluate  bilateral  primary  breast  cancer 
(synchronous  or  metachronous]  under 

13. IDA.  which  covers  local  primar\  disease, 
and  not  as  a  primary  disease  that  has 
metastasized. 

(5)  Carcinoma-in-situ.  Carcinoma-in-situ. 
or  preinvasive  carcinoma,  usually  responds 
to  treatment.  When  we  use  the  term 
"carcinoma"  in  these  listings,  it  does  not 
include  carcinoma-in-situ 

(6)  Brain  tumors.  We  use  the  c;riteria  in 
13.13  to  evaluate  malignant  brain  tumors.  We 
will  evaluate  any  complications  of  malignant 
brain  tumors,  such  as  resultant  neurological 


or  psychological  impairments,  under  the 
criteria  for  the  affected  bod\  svstem.  We 
evaluate  benign  brain  tumors  under  11,0,5. 

L.  How  do  we  evaluate  malignant 
neoplastic  diseases  treated  bv  bone  marrow    ' 
or  stem  cell  transplantation'  Bone  marrow  or 
Stem  cell  transplantation  is  performed  for  a 
variety  of  malignant  neoplastic  diseases. 

(1)  Acute  leukemia  I  including  T-cell 
lymphoblastic  lymphoma  I  or  accelerated  or 
blast  phase  of  CML.  We  consider  an 
individual  who  undergoes  bone  marrow  or 
stem  cell  transplantation  for  any  of  these 
disorders  disabled  until  at  least  24  months 
from  the  date  of  diagnosis  or  relapse,  or  at 
least  12  months  from  the  date  of 
transplantation,  whichever  is  later. 

(2)  Lymphoma,  multiple  mveloma.  or 
chronic  phase  of  CML  We  consider  an 
individual  who  undergoes  bone  marrow  or 
stem  cell  transplantation  for  any  of  these 
disorders  disabled  until  at  least  12  months 
from  the  date  of  transplantation. 

(3)  Other  malignancies.  We  will  evaluate 
any  other  malignant  neoplastic  disease 
treated  with  bone  marrow  or  stem  cell 
transplantation  under  13.28.  regardless  of 
whether  there  is  another  listing  that 
addresses  that  impairment.  The  length  of 
time  we  consider  an  individual  whose 
impairment  is  evaluated  under  13,28  to  be 
disabled  depends  on  whether  the  individual 
undergoes  allogeneic  or  autologous 
transplantation. 

(a)  Allogeneic  bone  marrow  or  stem  cell 
transplantation.  We  will  consider  an 
individual  who  undergoes  allogeneic 
transplantation  (transplantation  from  an 
unrelated  donor  or  a  related  donor  other  than 
an  identical  twin)  disabled  until  at  least  12 
months  from  the  date  of  transplantation 

(b)  Autologous  bone  marrow  or  stem  cell 
transplantation.  We  will  consider  an 
individual  who  undergoes  autologous 
transplantation  (transplantation  of  the 
individual's  own  cells  or  cells  from  an 
identical  twin  (syngeneic  transplantation)) 
disabled  until  at  least  12  months  from  the 
date  of  the  first  treatment  under  the  treatment 
plan  that  includes  transplantation.  The  first 
treatment  usually  refers  to  the  initial  therapy 
given  to  prepare  the  individual  for 
transplantation. 

(4)  Evaluating  disability  after  the 
appropriate  time  period  has  elapsed.  We 
consider  any  residual  impairment(sj.  such  as 
complications  arising  from; 

(a)  Graft-versus-host  (GVH)  disease. 

(b)  Immunosuppressant  therapy,  such  as 
frequent  infections. 

(c)  Significant  deterioration  of  other  organ 
systems. 

13.01     Category  of  Impairments,  Malignant 
Neoplastic  Diseases 

13.02     Soft  tissue  tumors  of  the  head  and 
neck  (except  salivary  glands — 13  06 — and 
thyroid  gland — 13.071 

A  Inoperable  or  unresectable. 
OR 

B.  Persistent  disease  following  initial 
multimodal  antineoplastic  therapy. 

-OR 

C.  Recurrent  disease  following  initial 
antineoplastic  therap\,  except  local  vocal 
cord  recurrence. 

OR 


Federal  Register/ Vol.  66,  No.  228 /Tuesday,  November  27,  2001  ,  Proposed  Rules 


59323 


D.  With  metastases  beyond  the  regional 
Ivmph  nodes. 

OR 

E.  Epidermoid  carcinoma  occurring  in  the 
pvriform  sinus. 

OR 

F.  Soft  tissue  tumors  of  the  head  and  neck 
not  addressed  in  A-E,  with  multimodal 
antineoplastic  therapy.  Consider  under  a 
disability  until  at  least  18  months  from  the 
date  of  diagnosis.  Thereafter,  evaluate  any 
residual  impairment(s)  under  the  criteria  for 
the  affected  body  svstem. 

13.03  Skin. 

A.  Sarcoma  or  carcinoma  with  metastases 
to  or  beyond  the  regional  Ivmph  nodes. 

OR 

B.  Melanoma,  with  either  1  or  2: 

1.  Recurrence  after  wide  excision  (except 
an  additional  primary  melanoma  at  a 
different  site,  which  is  not  considered  to  be 
recurrent  disease). 

2.  Palpable  nodal  metastases  or  metastases 
to  adjacent  skin  (satellite  lesions)  or 
elsewhere. 

1 3.04  Soft  tissue  sarcoma. 

A.  With  regional  or  distant  metastases. 

OR 

B.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

1 3 .05  Lymphoma  (including  mycosis 
fungoides.  but  excluding  T-cell 
lymphoblastic  lymphoma — 13.06).  (See 
13.00K(1).) 

A.  Non-Hodgkin's  lymphoma,  as  described 
in  1  or  2: 

1.  Intermediate  or  high-grade  lymphoma 
persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

2.  Low-grade  or  indolent  lymphoma 
requiring  initiation  of  more  than  1 
antineoplastic  treatment  regimen  within  a 
consecutive  12-month  period.  Consider 
under  a  disability  from  the  date  of  initiation 
of  the  treatment  regimen  that  failed  within  12 
months. 

OR 

B.  Hodgkin's  disease  with  failure  to 
achieve  clinically  complete  remission,  or 
recurrent  disease  within  12  months  of 
completing  initial  antineoplastic  therapy. 

OR 

C.  With  bone  marrow  or  stem  cell 
transplantation.  Consider  under  a  disability 
until  at  least  12  months  from  the  date  of 
transplantation.  Thereafter,  evaluate  any 
residual  impairment(s)  under  the  criteria  for 
the  affected  body  system. 

13.06  Leukemia.  (See  13.00K(2).) 
A.  Acute  leukemia  (including  T-cell 

lymphoblastic  lymphoma).  Consider  under  a 
disability  until  at  least  24  months  from  the 
date  of  diagnosis  or  relapse,  or  at  least  12 
months  from  the  date  of  bone  marrow  or  stem 
cell  transplantation,  whichever  is  later. 
Thereaher.  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  body  system. 
OR 

B  Chronic  myelogenous  leukemia,  as 
described  in  1  or  2: 

1.  Accelerated  or  blast  phase.  Consider 
under  a  disability  until  at  least  24  months 
from  the  date  of  diagnosis  or  relapse,  or  at 
least  12  months  from  the  date  of  bone 
marrow  or  stem  cell  transplantation. 


whichever  is  later.  Thereafter,  evaluate  any 
residua]  impairment(s)  under  the  criteria  for 
the  affected  body  system. 
2.  Chronic  phase,  as  described  in  a  or  b: 

a.  Consider  under  a  disability  until  at  least 
12  months  from  the  date  of  bone  marrow  or 
stem  cell  transplantation.  Thereafter, 
evaluate  any  residual  impairment(s)  under 
the  criteria  for  the  affected  body  system. 

b.  Progressive  disease  following  initial 
antineoplastic  therapy 

13.07  Multiple  myeloma  (confirmed  bv 
appropriate  serum  or  urine  protein 
electrophoresis  and  bone  marrow  findings). 
with  1  or  2; 

1.  Failure  to  respond  or  progressive  disease 
following  initial  antineoplastic  therapy. 

2.  Bone  marrow  or  stem  cell 
transplantation.  Consider  under  a  disability 
until  at  least  12  months  from  the  date  of 
transpjantation.  Thereafter,  evaluate  any 
residual  impairment(s)  under  the  criteria  for 
the  affected  body  system. 

13.08  Salivary  glands — carcinoma  or 
sarcoma  with  metastases  beyond  the  regional 
nodes. 

13.09  Thyroid  gland. 

A.  Anaplastic  (undifferentiated)  carcinoma. 

OR 

B.  Carcinoma  with  metastases  beyond  the 
regional  lymph  nodes  progressive  despite 
radioactive  iodine  therapy. 

13.10  Breast  (except  sarcoma — 13.04). 
(See  13.00K(4).) 

A.  Locally  advanced  carcinoma 
(inflammatory  carcinoma,  tumor  of  any  size 
with  direct  extension  to  the  chest  wall  or 
skin,  tumor  of  any  size  with  metastases  to  the 
ipsilateral  internal  mammary  nodes). 

OR 

B.  Carcinoma  with  distant  metastases. 

OR 

C.  Recurrent  carcinoma,  except  local 
recurrence  that  remits  with  antineoplastic 
therapy. 

13.11  Skeletal  system — carcinoma  or 
sarcoma. 

A.  Inoperable  or  unresectable. 

OR 

B.  Recurrent  tumor  (except  local 
recurrence)  after  initial  antineoplastic 
therapy. 

OR 

C.  With  distant  metastases. 

OR 

D.  All  other  tumors  originating  in  bone 
with  multimodal  antineoplastic  therapy. 
Consider  under  a  disability  for  12  months 
from  the  date  of  diagnosis.  Thereafter, 
evaluate  any  residual  impairment(s)  under 
the  criteria  for  the  affected  body  system. 

13.12  Maxilla,  orbit,  or  infratemporal 
fossa. 

A.  Sarcoma  or  carcinoma  of  any  type  with 
regional  or  distant  metastases. 

OR 

B.  Carcinoma  of  the  antrum  with  extension 
into  the  orbit  or  ethmoid  or  sphenoid  sinus, 
or  with  regional  or  distant  metastases. 

OR 

C.  Tumors  with  extension  to  the  base  of  the 
skull,  orbit,  meninges,  or  sinuses, 

13.13  \'er\'ous  system.  (See  13.00K(6).) 
A.  Central  nervous  system  neoplasms 

(brain  and  spinal  cord),  including: 

1   Highly  malignant  tumors,  such  as  Grades 
ill  and  IV  astrocytoma,  glioblastoma 


multiforme,  ependymoblastoma. 
meduUoblastoma  or  other  primitive 
neuroectodermal  tumors  (PNETs)  with 
documented  metastases,  diffuse  intrinsic: 
brain  stem  gliomas,  or  primarv'  sarcomas. 

2.  Any  central  nervous  system  neoplasm 
progressive  or  recurrent  following  initial 
antineoplastic  therapy. 
OR 

B.  Peripheral  nerve  or  spinal  root 
neoplasm,  as  described  in  1  or  2: 

1.  Metastatic. 

2.  Progressive  or  recurrent  following  initial 
antineoplastic  therapy. 

OR 

C.  Metastatic  carcinoma  to  brain  or  spinal 
cord  (includes  epidural  metastases). 

13.14  Lungs. 

A.  Non-small-cell  carcinoma — inoperable, 
unresectable,  recurrent,  or  metastatic  disease 
to  or  beyond  the  mediastinal  or  subcarinal 
Ivmph  nodes. 

OR 

B.  Small-cell  (oat  cell)  carcinoma. 

13.15  Pleura  or  mediastinum. 

A.  Malignant  mesothelioma  of  pleura. 

OR 

B.  Tumors  of  the  mediastinum,  as 
described  in  1  or  2: 

1.  Metastatic. 

2.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

■13.16  Esophagus  or  stomach . 

A.  Carcinoma  or  sarcoma  of  the  esophagus. 

OR 

B.  Carcinoma  or  sarcoma  of  the  stomach, 
as  described  in  1  or  2: 

1,  Inoperable,  unresectable,  extending  to 
surrounding  structures,  or  recurrent. 

2.  With  metastases  to  or  beyond  the 
regional  lymph  nodes. 

13.17  Small  intestine — carcinoma, 
sarcoma,  or  carcinoid. 

A.  Inoperable,  unresectable,  or  recurrent. 

OR 

B.  With  metastases  beyond  the  regional 
lymph  nodes. 

13.18  Large  intestine  (from  ileocecal  valve 
to  and  including  anal  canal). 

A.  Adencx:arcinoma  that  is  inoperable, 
unresectable,  or  recurrent. 

OR 

B.  Squamous  cell  carcinoma  of  the  anus, 
recurrent  after  surgery. 

OR 

C.  With  metastases  beyond  the  regional 
lymph  nodes. 

13.19  Liver  or  gallbladder— tumors  of  the 
liver,  gallbladder,  or  bile  ducts. 

13.20  Pancreos. 

A.  Carcinoma  (except  islet  cell  carcinoma). 

OR 

B.  Islet  cell  carcinoma  that  is  inoperable  or 
unresectable  and  physiologic:ally  active. 

13.21  Kidneys,  adrenal  glands,  or  ureters — 
carcinoma. 

.'\.  Inoperable,  unresectable,  or  recurrent. 

OR 
B.  With  metastases  to  the  regional  lymph 
nodes  or  beyond. 

13.22  Urinary  bladder — carcinoma,  with: 

A.  Infiltration  beyond  the  bladder  wall. 

OR 

B.  Recurrent  after  total  cystectomy. 

OR 

C.  Inoperable  or  unresectable. 
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OK 
D  Mptastases  to  or  beyond  the  regional 
lymph  nodes. 

13.23  Cancers  of  the  female  genital  tract — 
carcinoma  or  sarcoma. 

A.  Uterus  (corpus),  as  described  in  1.  2,  or 
3: 

1.  Invading  adjoining  organs. 

2.  With  metastases  to  or  beyond  the 
regional  lymph  nodes. 

3.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

OR 
B  Uterine  cervix,  as  described  in  1  or  2: 

1.  Extending  to  the  pelvic  wall,  lower 
portion  of  the  vagina,  or  adjacent  or  distant 
organs. 

2.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

OR 
C.  Vulva,  as  described  in  1.  2.  or  3: 
1 .  Invading  adjoining  organs. 
2   With  metastases  to  or  beyond  the 
regional  Ivmph  nodes. 

3.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

OR 
D  Fallopian  lube,  as  described  in  1  or  2: 

1.  Extending  to  the  serosa  or  beyond. 

2.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

OR 
E.  Ovaries,  as  described  in  1  or  2: 

1.  All  tumors  except  germ  cell  tumors,  with 
at  least  one  of  the  following: 

a.  Tumor  extension  beyond  the  pelvis;  for 
example,  tumor  implants  on  peritoneal, 
omental,  or  bowel  surfaces. 

b.  Metastases  to  or  beyond  the  regional 
lymph  nodes. 

c.  Ruptured  ovarian  capsule,  tumor  on  the 
serosal  surface  of  the  ovary,  ascites  with 
malignant  cells,  or  positive  peritoneal 
washings. 

d.  Recurrence  following  initial 
antineoplastic  therapy. 

2.  Germ  cell  tumors — progressive  or 
recurrent  following  initial  antineoplastic 
therapy. 

13.24  Prostate  gland — carcinoma. 

A.  Progressive  or  recurrent  despite  initial 
hormonal  intervention. 

OR 

B.  With  visceral  metastases. 

13.25  Testicles — tumor  with  metastatic 
disease  progressive  or  recurrent  following 
initial  chemotherapy. 

13.26  Penis — carcinoma  with  metastases  to 
or  beyond  the  regional  lymph  nodes. 

13.27  Primary  site  unknown  after 
appropriate  search  for  primary — metastatic 
carcinoma  or  sarcoma,  except  for  solitary 
squamous  cell  carcinoma  in  the  neck. 

13.28  Malignant  neoplastic  diseases 
treated  by  bone  macron  or  stem  cell 
transplantation  (See  13.00L.) 

A.  .Allogeneic  transplantation.  Consider 
under  a  disability  until  at  least  12  months 
from  the  date  of  transplantation.  Thereafter, 
evaluate  any  residual  impairment(s)  under 
the  criteria  for  the  affected  body  system. 
OR 

B  .\utologous  transplantation.  Consider 
under  a  disability  until  at  least  12  months 
from  the  date  of  the  first  treatment  under  the 
treatment  plan  that  includes  transplantation. 


Thereafter,  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  body  system. 
***** 

I 
14.08    Human  Immunodeficiency  Vims 
(HIV)  Ii^ection 


G.  Hematologic  abnormalities: 

1.  Anemia,  as  described  under  the  criteria 
in  7.02G;  or 

2.  Granulocytopenia,  as  described  under 
the  criteria  in  7.05;  or 

3.  Thijomobocytopenia,  as  described  under 
the  criteria  in  7.03A. 


Part  B 

*  * 


107.00    Hematological  Disorders 


113.00     Malignant  Neoplastic  Diseases 
*         *|        *         *  * 


107.00  ,  Hematological  Disorders 

A.  what  do  we  consider  when  we  evaluate 
hematological  disorders  under  these  listings? 
We  consider  factors  such  as  the: 

(1)  Type  of  disorder. 

(2)  Response  to  therapy. 

(3)  Side  effects  of  therapy. 

(4)  Effects  of  any  post-therapeutic 
residuak. 

(5)  Dsree  of  limitation  the  disorder 
impose^on  the  child. 

(6)  Expected  duration. 

B   What  documentation  do  we  need? 

(1)  We  generally  need  a  longitudinal 
clinical  record  covering  a  period  of  at  least 
3  months  of  observations  and  treatment, 
unless  we  can  make  a  fully  favorable 
determination  or  decision  without  it.  The 
record  s^uld  include  laboratory  findings, 
such  as  hemoglobin  values  or  platelet  counts, 
obtained  on  more  than  one  examination  over 
the  3-month  period 

(2)  Ally  longitudinal  clinical  record  should 
also  include  a  description  of  the  therapy 
prescribed  by  the  treating  source  and  the 
child's  Response  to  treatment,  because 
medical  management  may  improve 
functional  status.  The  longitudinal  record 
should  provide  information  regarding 
functional  recovery,  if  any. 

(3)  Even  when  a  child  does  not  receive 
ongoing  treatment  or  have  an  ongoing 
relationship  with  a  medical  source,  it  is 
importait  to  obtain  evidence  from  relevant 
sources  over  a  sufficient  period.  Such 
evidenOB  may  provide  information  about  the: 

(a)  Ongoing  medical  severity  of  the 
impairment. 

(b)  Frequency,  severity,  and  duration  of 
symptoms. 

(c)  Level  of  the  child's  functioning. 

C.  How  do  we  evaluate  impairments  that 
do  not  meet  one  of  the  Hematological 
Disorders  listings? 

(1)  These  listings  are  only  examples  of 
common  hematological  disorders  that  we 
consider  severe  enough  to  result  in  marked 
and  sevfere  functional  limitations.  If  the 
child's  impairment(s)  does  not  meet  the 
criteria  of  any  of  these  listings,  we  must  also 


consider  whether  the  child  ha.s  an 
impairmentfs)  that  sdtisfies  the  criteria  of  a 
listing  in  another  body  svstem. 

(2)  If  a  child  has  a  medically  determinable 
impairnient(s)  that  dnes  not  meet  a  listing, 
we  will  determine  whether  the  impairment(s) 
medically  equals  the  listing,';,  or.  in  the  case 
of  a  c;laim  for  SSI  payments,  functionallv 
equals  the  listings.  (See  «)*? 404, 1.526.  416.92b. 
and  416.92Ra.)  When  we  decide  whether  a 
child  receiving  SSI  payment.';  t  ontinues  to  be 
disabled,  we  use  the  rules  in  §  416,994a. 

D.  How  do  wf  assfss  the  effectiveness  of 
treatment'.'  (1)  We  assess  the  effectiveness  of 
treatment  by  seeing  if  there  is  improvement 
in  the  signs,  symptoms,  and  laboratory 
findings  of  the  disorder,  and  if  there  are  side 
effects  that  may  result  in  functional 
limitations  in  the  child.  Because  the  response 
to  treatment  and  adverse  consequences  of 
treatment  may  vary  widely,  we  consider  each 
case  on  an  individual  basis. 

(2)  We  will  request  a  specific  description 
of  the: 

(a)  Drugs  or  treatment  given. 

(b)  Dosage,  method,  and  frequency  of 
administration, 

(3)  We  will  also  request  a  description  of  the 
complications  or  adverse  effects  of  treatment, 
such  as  the  follnwing: 

(a)  Continuing  gastrointestinal  symptoms. 

(b)  Persistent  weakness. 

(c)  Neurological  complications. 

(d)  Cardiovascular  complications. 

(e)  Reactive  mental  disorders, 

(4)  Because  the  effects  of  treatment  may  be 
temporary,  enough  time  must  pass  to  allow 
us  to  evaluate  the  impart  of  treatment. 

E.  How  do  we  evaluate  episodic 
hematological  disorders?  Some 
hematological  disorders  listings  are  met 
when  a  specified  number  of  events  have 
occurred  within  a  specified  time  period,  such 
as  3  events  within  a  conset  utive  12-month 
period.  Events  include  pain  crises, 
hospitalizations  treatment  with  parenteral 
antimicrobial  medication,  bleeding  episodes, 
and  thromboses.  When  we  use  such  criteria, 
the  period  specified  in  the  listing  (either  6 
months  or  12  months)  must  occur  within  the 
period  we  are  considering  in  connection  with 
an  applir:atinn  or  continuing  disability 
re\'iew.  in  every  listing  in  vvhii  h  we  require 
more  than  one  event,  there  must  be  at  least 

1  month  between  the  events,  in  order  to 
ensure  that  we  are  evaluating  separate 
episodes. 

F.  What  do  these  terms  in  the  listings 
mean'' {1)  Persistent  The  longitudinal 
clinical  record  shows  that,  with  few 
exceptions,  the  hemoglobin  level  has  been  at 
or  below,  or  is  expected  to  be  at  or  below, 
the  level  spec:ified  in  the  listing  for  a 
continuous  period  of  at  least  12  months 

(2)  Repeated,  repeatedly  The  longitudinal 
clinical  record  shows  that  the  platelet  count, 
neutrophil  count,  or  hemoglobin  level,  as 
appropriate,  satisfies  the  criteria  in  the  listing 
most  of  the  lime,  and  that  pattern  has  lasted 
or  is  expected  to  last  for  a  ( ontinuous  period 
of  at  least  12  months. 

G.  How  do  we  evaluate  specific 
hematological  disnrdcrK'  (1)  Anemia 
Anemia  refers  to  decreased  oxvgen-carrving 
capacity  of  the  blood  and  is  usually 
measured  as  a  decrease  in  hemoglobin 
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concentration.  A  gradual  reduction  in 
hemoglobin,  even  to  very  low  levels,  is  often 
well  tolerated  in  infants  and  children  with 
normal  cardiovascular  and  pulmonary 
systems.  We  generally  evaluate  the  effects  of 
chronic  anemia  under  the  criteria  for  the 
underlying  disorder  or  for  the  affected  body 
system.  However,  we  include  listings  for 
hemolytic  anemias  and  aplastic  anemia 
because  of  their  specific  manifestations. 

(2)  Hemolytic  anemias,  (a)  Sickle  cell 
disease  or  one  of  its  variants,  (i)  Sickle  cell 
disease  is  a  chronic  hemolytic  anemia  in 
which  the  abnormal  sickle  cell  hemoglobin 
may  be  either  homozygous  or  in  combination 
with  thalassemia  or  with  another  abnormal 
hemoglobin.  The  diagnosis  of  sickle  cell 
disease  or  one  of  its  variants  should  be  based 
on  appropriate  hematological  evidence,  such 
as  hemoglobin  electrophoresis.  Frequently. 
this  information  is  a  part  of  the  newborn 
screening  data.  We  accept  medical  evidence 
that  is  persuasive  that  a  positive  diagnosis  of 
sickle  cell  disease  or  one  of  its  variants  has 
been  confirmed  b\  appropriate  laboratory 
testing  at  some  time  prior  to  evaluation  in 
lieu  of  a  copy  of  the  actual  laboratory  report. 

(ii)  We  will  document  the  intensity, 
frequency,  duration,  and  response  to 
treatment  of  vaso-occlusive  or  aplastic 
episodes, 

(iii)  Parenteral  medication  as  required 
under  107  02A1  does  not  include  hydration. 

(iv)  To  satisfy'  the  criterion  in  107.02A2, 
hospitalizations  for  children  with  sickle  cell 
disease  must  be  due  to  complications  of  the 
disease.  We  list  the  most  common 
complications  of  sickle  cell  disease  requiring 
hospitalization  in  the  listing  Other 
complications  of  sickle  cell  di.sease  requiring 
hospitalization  may  be  of  equal  clinical 
significance  to,  and  thus  be  medically  equal 
to  the  ones  listed.  When  we  make  a 
determination  whether  a  complication  is  of 
equal  clinical  significance,  we  will  make 
reasonable  efforts  to  ensure  that  a  qualified 
pediatrician  or  other  individual  who 
specializes  in  childhood  hematological 
disorders  e\  aluates  the  case. 

(b)  Thalassemia  Thalassemia  is  a  type  of 
hemolytic  disorder  m  which  the  rate  of 
erythropoeisis  (red  cell  formation  in  the  bone 
marrow)  is  inappropriate  for  the  degree  of 
anemia  Documentation  of  the  disorder 
requires  analysis  of  levels  of  hemoglobin 
types  together  with  measurement  of  red  cell 
size  Compensatory  infra-medul!ar\ 
hematopoiesis,  which  results  in  bone  marrow 
expansion,  can  lead  to  pathologic  fractures 
and  marked  hepatosplenomegalv.  especially 
in  children  with  thalassemia  major  (the 
homozygous  form)  or  those  in  whom  the 
thalassemic  state  is  combined  with 
hemoglobin  E  (E  thalassemia)  We  evaluate 
these,  or  any  other,  residual  impairments 
resulting  from  this  disorder  under  the  criteria 
for  the  affected  body  svstem 

(c)  Prophylactic  transfusion  programs. 
Many  children  with  sickle  cell  disease  or 
thalassemia  major  are  on  prophylactic 
transfusion  programs  Even  though  these 
children  may  have  pre-transfusion 
hemoglobin  values  of  less  than  7  0  gm  dl. 
they  are  usually  asymptomatic  Therefore,  we 
will  not  use  pre-transfusion  hemoglobin 
values  to  determine  if  sickle  cell  disease  or 


thalessemia  major  meet  the  requirements  of 
107. 02A  or  107. 02B.  We  may  use  pre- 
transfusion  hemoglobin  values  to  evaluate 
these  disorders  in  children  who  are  not  on 
prophylactic  transfusion  programs,  or  to 
evaluate  other  hematological  disorders. 

(d)  Chronic  iron  overload.  Chronic  iron 
overload  (transfusion  hemosiderosis)  is  a 
serious  consequence  of  chronic  transfusion 
programs.  It  is  generally  treated  with  iron 
chelation  therapy.  We  will  evaluate  residuals 
of  this  impairment  under  the  criteria  for  the 
affected  body  system,  such  as  cardiovascular 
or  digestive. 

(3)  Disorders  of  hemostasis.  (a)  "Disorders 
of  hemostasis"  refers  to  abnormalities  in  the 
ability  of  the  blood  to  clot.  These  disorders 
must  be  documented  by  appropriate 
laboratory  evidence,  including  platelet 
counts  and  evaluation  of  plasma  clotting 
factors  such  as  Factor  VIIl  or  Factor  V  Leiden. 

(b)  We  will  document  the  frequency, 
severity,  and  treatment  of  bleeding  episodes 
or  thromboses.  Prophylactic  therapy,  such  as 
factor  concentrates  or  antithrombotic  agents, 
does  not.  by  itself,  indicate  any  specific 
degree  of  severity. 

(c)  We  must  consider  complications  such 
as  development  of  inhibitors  against  clotting 
factors,  intrusiveness  of  treatment,  and 
limitation  of  function.  We  must  also  consider 
effects  on  other  body  systems.  For  example, 
we  will  evaluate  hemarthrosis  with  joint 
deformity  under  101,02.  and  intracranial 
bleeding  under  111.06  or  111.09. 

(4)  Hematological  malignancies  With  the 
exception  of  lymphoma  associated  with 
human  immunodeficiency  virus  (HIV) 
infection,  we  use  the  criteria  in  113.05 
(Lymphoma).  113.06  (Leukemia),  and  113.28 
(Malignant  neoplastic  diseases  treated  by 
bone  marrow  or  stem  cell  transplantation)  to 
evaluate  hematological  malignancies.  We 
evaluate  lymphoma  associated  with  HIV 
infection  under  the  criteria  in  114.08E 

H.  How  do  we  evaluate  non-malignant 
hematological  disorders  treated  by  allogeneic 
bone  marrow  or  stem  cell  transplantation? 
Allogeneic  bone  marrow  or  stem  cell 
transplantation  is  performed  for  a  variety  of 
non-malignant  hematological  diseases,  such 
as  sickle  cell  disease  and  aplastic  anemia.  We 
will  evaluate  any  non-malignant 
hematological  disorder  that  is  treated  with 
allogeneic  bone  marrow  or  stem  cell 
transplantation  under  107.06,  regardless  of 
whether  there  is  another  listing  that 
addresses  that  impairment   Under  107  06  we 
consider  a  child  disabled  until  at  least  12 
months  from  the  date  of  transplantation. 
Thereafter,  for  purposes  of  evaluating 
disability,  we  consider  any  residual 
impairment(s),  such  as  complications  arising 
from 

(1)  Graft-versus-host  [G\'H]  disease 

(2)  Immunosuppressive  therapy,  such  as 
frequent  infections, 

(3)  Significant  deterioration  of  other  organ 
systems. 

107  01     Category  of  Impairments. 

Hematological  Disorders 

10702     .Anemia 

,\  Sickle  cell  disease  or  one  of  its  variants. 
with  either  1.  2.  or  3 

1   Documented  painful  (vaso-occlusive) 
crises  requiring  parenteral  medication. 


occurring  at  least  .)  times  in  a  consecutive  b- 
month  period  (see  107  OOE). 

2.  Hospitalization  (for  24  hours  or  more) 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  107. OOE).  due  to  any  of  the 
following  complications  of  sickle  cell 
disease: 

a.  Hand/foot  syndrome. 

b.  Chest  syndrome. 

c.  Sequestration  crisis. 

d.  Hyperhemolytic  crisis. 

e.  Aplastic  crisis. 
{.  Stroke. 

g.  Fever  requiring  treatment  with 
parenteral  antimicrobial  medication. 

3.  Chronic  anemia  manifested  by  persistent 
hemoglobin  of  7.0  gm/dl  or  less  despite 
prescribed  therapy  (see  107. OOF). 

OR 

B.  Other  hemolytic  anemias  (such  as 
thalassemia)  with  chronic  anemia  manifested 
by  persistent  hemoglobin  of  7.0  gm/dl  or  less 
despite  prescribed  therapy  (see  107.00F). 

OR 

C.  Aplastic  anemia,  with  either  1  or  2: 

1.  chronic  anemia  manifested  by  repeated 
hemoglobin  of  7.0  gm/dl  or  less  despite 
prescribed  therapy  (see  107. OOF). 

2.  Documented  treatment  with  parenteral 
antimicrobial  medication  occurring  at  least  3 
times  in  a  consecutive  12-month  period  (see 
107. OOE). 

107.03     Disorders  of  Hemostasis 

A.  Chronic  thromboc\'topenia  (due  to  any 
cause),  with  either  1  or  2: 

1   Platelet  counts  repeatedly  below  10,000/ 
mm'  despite  prescribed  therapy  (see 
107. OOF). 

2.  Platelet  counts  repeatedly  below  20.000/ 
mm^  and  spontaneous  bleeding  despite 
prescribed  therapy  requiring  red  cell  or 
platelet  transfusions  at  least  3  times  in  a 
consecutive  12-month  period  (see  107. OOE. 
107. OOF).  Consider  under  a  disability  for  12 
months  from  the  date  of  the  last  transfusion. 
Thereafter,  evaluate  any  residual 
impainnent(s)  under  the  criteria  for  the 
affected  body  svstem. 
OR 

B.  Hemophilia  with  spontaneous  bleeding 
despite  prophylactic  factor  replacement, 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  107.00E). 

OR 

C.  Other  hypocoagulable  states  (such  as 
von  Willebrands  disease  or  thrombasthenia) 
with  spontaneous  bleeding  requiring 
hospitalization  (for  24  hours  or  more), 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  107. OOE). 

OR 
D  Hypercoagulable  states  (deficiency  of 
anti-coagulant  proteins  such  as  protein  C. 
protein  S.  and  antithrombin.  or  the  presence 
of  abnormal  proteins  such  as  Factor  V 
Leiden)  with  documented  thromboses 
occurring  at  least  3  times  in  a  consecutive  12- 
month  period  (see  107. OOE). 

107.05    Chronic  Granulocytopenia  (Due  to 
Any  Cause).  With  Both  A  and  B 

A.  Absolute  neutrophil  counts  repeatedly 
below  500/mm^  (see  107  OOF). 
AND 

B  Documented  treatment  with  parenteral 
antimicrobial  medication  occurring  at  least  3 
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times  in  a  t;onsecutive  12-month  period  (see 
107. OOE). 

107.06    Non-malignant  hematological 
diseases  treated  by  allogeneic  bone  marrow 
or  stem  cell  transplantation  (see  107. OOH) 

Consider  under  a  disability  until  at  least  12 
months  from  the  date  of  transplantation. 
Thereafter,  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  body  system. 


11 }  00     Seurological 

*  *  «  *  *  « 

E.  Brain  tumors.  We  evaluate  malignant 
brain  tumors  under  the  criteria  in  113.13.  For 
benign  brain  tumors,  we  determine  the 
severity  and  duration  of  the  impairment  on 
the  basis  of  symptoms,  signs,  and  laboratorv 
findings  (111.05). 


111.05     Benign  Brain  Tumors 

Evaluate  under  the  criteria  for  the  resulting 
neurological  impairment. 
***** 

1 13.00    Malignant  Neoplastic  Diseases 

A.  What  impairments  do  these  listings 
cover?  We  use  these  listings  to  evaluate  all 
malignant  neoplasms  except  certain 
neoplasms  associated  with  human 
immunodeficiency  virus  (HIV)  infection.  We 
use  the  criteria  in  listing  114.08E  to  evaluate 
carcinoma  of  the  cervix.  Kaposi's  sarcoma, 
lymphoma,  and  squamous  cell  carcinoma  of 
the  anus  in  children  with  HIV  infection. 

B    What  do  ne  consider  when  we  evaluate 
malignant  neoplastic  diseases  under  these 
listings?  We  consider  factors  such  as  the: 

(1)  Origin  of  the  malignancy. 

(2)  Kxtent  of  involvement 

(3)  Duration,  frequency,  and  response  to 
antineoplastic  therapy.  .Antineoplastic 
therapy  means  surgerv.  irradiation, 
chemntherapx ,  hormones,  immunotherapv. 
or  bone  marrow  or  stem  cell  transplantation. 
When  we  refer  !o  surgerv  as  an  antineoplastic 
treatment,  we  mean  surgicdl  excision  for 
treatment,  not  for  diagnostic  purposes. 

(4)  Effects  of  any  post-therapeutic 
residuals. 

C.  How  do  we  apply  these  listings?  Except 
for  metastatic  carcinoma  to  the  brain  or 
spinal  (  ord  (113. 13C).  we  apply  the  criteria 
in  a  specifu  listing  lo  a  malignancy 
originating  from  that  specific  site. 

D,  What  evidence  do  we  need?  (1)  We  need 
medical  evidence  that  specifies  the  type, 
extent,  and  site  of  the  primary,  recurrent,  or 
metastatic  lesion. 

(2)  For  operative  procedures,  including  a 
biopsy  or  a  needle  aspiration,  we  need  a  copy 
of  both  the: 

la)  Operative  note, 
(b)  Pathology  report. 

(3)  When  we  cannot  get  these  documents, 
we  will  accept  the  summary  of 
hospitalization(s)  or  other  medical  reports. 
This  evidence  should  include  details  of  the 
Findings  at  surgery  and.  whenever 
annrnnriate.  the  pathological  findings. 

(4)  In  some  situations  we  may  also  need 
evidence  about  recurrence,  persistence,  or 
progression  of  the  malignancy,  the  response 


to  therap\ .  and  any  significant  residuals.  (See 
113.00G.J 

E.  When  do  we  need  longitudinal  evidence? 
(1)  Tumors  with  distant  metastases.  Most 
malignant  tumors  of  childhood  consist  of  a 
local  lesion  with  metastases  to  regional 
lymph  nodes  and.  less  often,  distant 
metastases.  We  generally  do  not  need 
longitudinal  evidence  for  tumors  that  have 
metastasized  beyond  the  regional  lymph 
nodes  because  these  tumors  usually  meet  the 
requirernents  of  a  listing.  Exceptions  are  for 
tumors  Mfith  distant  metastases  that  are 
expectedl  to  respond  to  antineoplastic 
therapy.  For  these  exceptions,  we  usually 
need  a  Idngitudinal  record  of  3  months  after 
therapy  starts  to  determine  whether  the 
intended  effect  of  therapy  has  been  achieved 
and  is  likely  to  persist. 

(2)  Other  malignancies.  When  there  are  no 
distant  Metastases,  many  of  the  listings 
require  that  we  consider  the  child's  response 
to  initial  antineoplastic  therapy;  that  is.  the 
initial  planned  treatment  regimen.  This 
therapy  may  consist  of  a  single  modality  or 

a  combination  of  modalities  (multimodal) 
given  in  close  proximity  as  a  unified  whole, 
and  is  usually  planned  before  any 
treatmertt(s)  is  initiated.  Examples  of 
multimodal  therapy  include: 

(a)  Su^ery  followed  by  chemotherapy  or 
radiation. 

(b)  Chemotherapy  followed  by  surgery. 

(c)  Chemotherapy  and  concurrent 
radiation. 

(3)  Types  of  treatment.  Whenever  the 
initial  planned  therapy  is  a  single  modality, 
enough  time  must  pass  to  allow  a 
determination  about  whether  the  therapy  will 
achieve  its  intended  effect.  If  the  treatment 
fails,  it  will  often  happen  within  6  months 
after  it  starts,  and  there  will  often  be  a  change 
in  the  treatment  regimen.  Whenever  the 
initial  planned  therapy  is  multimodal,  a 
determination  about  the  effectiveness  of  the 
therapy  usually  cannot  be  made  until  the 
effects  of  all  the  planned  modalities  ran  be 
determined.  In  some  cases,  we  may  need  to 
defer  adjudication  until  the  effectiveness  of 
therapy  can  be  assessed.  However,  we  do  not 
need  to  defer  adjudication  to  determine 
whether  the  therapy  will  achieve  its  intended 
effect  if  *ve  can  make  a  fully  favorable 
determination  or  decision  based  on  the 
length  and  effects  of  therapy,  or  the  residuals 
of  the  malignancy  or  therapy  (see  113. COG). 

F.  How  do  we  evaluate  impairments  that 
do  not  meet  one  of  the  Malignant  Neoplastic 
Diseases  listings? 

(1)  These  listings  are  only  examples  of 
malignant  neoplastic  diseases  that  we 
consider  severe  enough  to  result  in  marked 
and  severe  functional  limitations.  If  the 
child's  iinpairment(s)  does  not  meet  the 
criteria  of  any  of  these  listings,  we  must  also 
consider  whether  the  child  has  an 
impairment(s)  that  satisfies  the  criteria  of  a 
listing  in  another  body  system. 

(2)  If  a  child  has  a  medically  determinable 
impairnient(s)  that  does  not  meet  a  listing. 
we  will  determine  whether  the  impairment(s) 
medically  equals  or.  in  the  case  of  a  claim  for 
SSI  payments,  functionally  equals  the 
listings.  (See  §§404.1526,  416.926.  and 
416.926a.)  When  we  decide  whether  a  child 
receiving  SSI  payments  continues  to  be 
disabled  we  use  the  rules  in  §  416.994a. 


G.  How  dn  ivp  consider  the  effects  of 
therapy? 

(1)  Hon  lie  consider  the  effects  of  therapy 
under  the  listings.  In  many  cases, 
malignancies  meet  listing  criteria  only  if  the 
therapy  does  not  achieve  the  intended  effect: 
the  malignani :y  persists,  progresses,  or  recurs 
despite  treatment.  However,  as  explained  in 
the  following  paragraphs,  we  will  not  delay 
adjudication  if  we  can  make  a  fully  favorable 
determination  or  decision  based  on  the 
evidence  in  the  case  record. 

(2)  Effects  can  vary  widely,  (a)  Because  the 
therapy  and  its  toxicity  may  vary  widely,  we 
consider  each  case  on  an  individual  basis. 
We  will  request  a  specific  description  of  the 
therapy,  including  these  items: 

(i)  Drugs  given. 

(ii)  Dosage. 

(iii)  Frequency  of  drug  administration. 

(iv)  Plans  for  continued  drug 
administration. 

(v)  Extent  of  surgery. 

(vi)  Schedule  and  fields  of  radiation 
therapy. 

(b)  We  will  also  request  a  description  of  the 
complications  or  adverse  effects  of  therapy, 
such  as  the  following: 

(i)  Continuing  gastrointestinal  symptoms. 

(ii)  Persistent  weakness. 

(iii)  Neurological  complications. 

(iv)  Cardiovascular  romplications. 

(v)  Reactive  mental  disorders. 

(3)  Effects  of  therapy  may  change.  Because 
the  severity  of  the  adverse  effects  of 
antineoplastic  therapy  may  change  during 
treatment,  enough  lime  must  pass  to  allow  us 
to  evaluate  the  therapy's  effect.  The  residual 
effects  of  treatment  are  temporary  in  most 
instances.  But.  on  occasion,  the  effects  may 
be  disabling  for  a  consecutive  period  of  at 
least  12  months. 

(4)  When  the  initial  antineoplastic  therapy 
is  effective.  We  evaluate  any  post-therapeutic 
residual  impairment(s)  not  included  in  the 
Malignant  Neoplastic  Diseases  listings  under 
the  criteria  for  the  affected  body  system.  We 
must  consider  any  romplications  of  therapy. 
When  the  residual  impainment(sl  does  not 
meet  a  listed  impairment,  we  must  consider 
whether  it  medically  equals  the  listings,  or. 
as  appropriate,  functionally  equals  the 
listings. 

H.  How  long  do  we  consider  the  child 
disabled''  (1)  In  some  listings,  we  specify  that 
the  impairm.ent  will  be  considered  disabling 
until  a  particular  point  in  time  [for  example, 
at  least  12  months  from  the  date  of 
diagnosis).  We  may  consider  the  impairment 
to  be  disabling  beyond  this  point  when 
justified  by  the  medical  and  other  evidence. 

(2)  When  a  listing  does  not  contain  such 
a  specification,  we  will  find  a  child  whose 
irnpairment(s)  meets  or  medically  equals  a 
listing  in  this  body  system  to  be  under  a 
disability  until  at  least  3  vears  after  onset  of 
complete  remission.  When  the  original  tumor 
and  any  metastases  have  not  been  evident  for 
at  least  3  years  after  complete  remission,  the 
impairment(s)  no  longer  meets  or  equals  the 
criteria  under  this  body  system. 

(3)  Folloyving  the  appropriate  period,  we 
will  consider  any  residual  impairment(s). 
including  residuals  of  the  malignancy  or 
therapy  (see  113.00G).  in  determining 
whether  the  child  is  disabled. 
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I.  What  do  these  terms  in  the  listings 
mean? 

(1)  Inoperable:  Surgery  was  thought  to  be 
of  no  therapeutic  value  or  the  surgery  could 
not  be  performed.  Examples  of  when  surgery 
cannot  be  performed  include  a  tumor  that  is 
too  large  or  invades  crucial  structures  or  an 
intolerance  of  anesthesia  or  surgery  due  to 
other  medical  conditions.  This  term  does  not 
include  situations  in  which  the  tumor  could 
have  been  surgically  removed  but  another 
method  of  treatment  was  chosen;  for 
example,  an  attempt  at  organ  preservation. 
Determining  whether  a  tumor  is  inoperable 
usually  occurs  before  attempts  to  shrink  the 
tumor  with  chemotherapy  or  radiation. 

(2)  Unresectable:  The  operation  was 
performed,  but  the  malignant  tumor  was  not 
removed.  This  term  includes  situations  in 
which  a  tumor  is  incompletely  resected  or 
the  surgical  margins  are  positive. 

(3)  Persistent:  Failure  to  achieve  a 
complete  remission. 

(4)  Progressive:  The  malignancy  became 
more  extensive  after  treatment. 

(5)  Recurrent:  A  malignancy  that  had  been 
in  complete  remission  or  entirely  removed  by 
surgery  has  returned. 

I.  Can  we  establish  the  existence  of  a 
disabling  impairment  prior  to  the  date  of  the 
evidence  that  shows  the  malignancy  satisfies 
the  criteria  of  a  listing?  Yes.  We  will  consider 
factors  such  as: 

(1)  The  type  of  malignancy  and  its  location. 

(2)  The  extent  of  involvement  when  the 
malignancy  was  first  demonstrated. 

(3)  Medically  reported  symptoms. 

K.  How  do  we  evaluate  specific  malignant 
neoplastic  diseases? 

(1)  Lymphoma,  (a)  Listing  113.05  provides 
criteria  for  evaluating  intermediate  or  high- 
grade  lymphomas  that  have  not  responded  to 
antineoplastic  therapy.  Low  grade  or  indolent 
lymphomas  are  rare  in  children.  We  will 
evaluate  these  impairments  under  13.05  in 
part  A. 

(b)  We  consider  Hodgkin's  disease  that 
recurs  more  than  12  months  after  completing 
initial  antineoplastic  therapy  to  be  a  new 
disease  rather  than  a  recurrence. 

(c)  Many  children  with  lymphoma  are 
treated  according  to  a  long-term  protocol  that 
can  result  in  significant  adverse  medical, 
social,  and  emotional  consequences.  We  will 
consider  the  duration  and  effects  of  treatment 
when  we  determine  disability  (see  113. OOG). 

(2)  Leukemia,  (a)  Acute  leukemia.  The 
initial  diagnosis  of  acute  leukemia,  including 
the  accelerated  or  blast  phase  of  chronic 
myelogenous  (granulocytic)  leukemia,  is 
based  upon  definitive  bone  marrow 
examination.  Additional  diagnostic 
information  is  based  on  chromosomal 
analysis,  cylochemical  and  surface  marker 
studies  on  the  abnormal  cells,  or  other 
methods  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 
Recurrent  disease  must  be  documented  bv 
peripheral  blood,  bone  marrow,  or 
cerebrospinal  fluid  examination.  The  initial 
and  follow-up  pathology  reports  should  be 
included. 

(b)  Chronic  myelogenous  leukemia  ICMLI 
The  diagnosis  of  CML  should  be  based  upon 
documented  granulocytosis,  including 
immature  forms  such  as  differentiated  or 


undifferentiated  myelocytes  and  myeloblasts, 
and  a  chromosomal  analysis  that 
demonstrates  the  Philadelphia  chromosome. 
In  the  absence  of  a  chromosomal  analysis,  or 
if  the  Philadelphia  chromosome  is  not 
present,  the  diagnosis  may  be  made  by  other 
methods  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 

(c)  Juvenile  chronic  mvelogenous  leukemia 
(ICML).  ICML  is  a  rare,  f'hiladelphia- 
chromosome-negative  childhood  leukemia 
which  is  aggressive  and  clinically  similar  to 
acute  mvelogenous  leukemia.  We  evaluate 
ICML  under  113. 06A. 

(d)  Elevated  white  cell  counts.  In  cases  of 
chronic  leukemia,  an  elevated  white  cell 
count,  in  itself,  is  not  ordinarily  a  factor  in 
determining  the  severity  of  the  impairment. 

(3)  Brain  tumors.  We  use  the  criteria  in 
113.13  to  evaluate  malignant  brain  tumors. 
We  will  evaluate  any  complications  of 
malignant  brain  tumors,  such  as  resultant 
neurological  or  psychological  impairments, 
under  the  criteria  for  the  affected  body 
system.  We  evaluate  benign  brain  tumors 
under  111.05. 

L.  How  do  we  evaluate  malignant 
neoplastic  diseases  treated  by  bone  marrow 
or  stem  cell  transplantation?  Bone  marrow  or 
stem  cell  transplantation  is  performed  for  a 
variety  of  malignant  neoplastic  diseases. 

(1)  Acute  leukemia  (including  T-cell 
lymphoblastic  lymphoma  and  JCML).  or 
accelerated  or  blast  phase  of  CML.  We 
consider  a  child  who  undergoes  bone  marrow 
or  stem  cell  transplantation  for  any  of  these 
disorders  disabled  until  at  least  24  months 
from  the  date  of  diagnosis  or  relapse,  or  at 
least  12  months  from  the  date  of 
transplantation,  whichever  is  later. 

(2)  Lymphoma  or  chronic  phase  of  CML. 
We  consider  a  child  who  undergoes  bone 
marrow  or  stem  cell  transplantation  for  either 
of  these  disorders  disabled  until  at  least  12 
months  from  the  date  of  transplantation. 

(3)  Other  malignancies.  We  will  evaluate 
any  other  malignant  neoplastic  disease 
treated  with  bone  marrow  or  stem  cell 
transplantation  under  113.28.  regardless  of 
whether  there  is  another  listing  that 
addresses  that  impairment.  The  length  of 
time  we  consider  a  child  whose  impairment 
is  evaluated  under  113.28  to  be  disabled 
depends  on  whether  the  child  undergoes 
allogeneic  or  autologous  transplantation. 

(a)  Allogeneic  bone  marrow  or  stem  cell 
transplantation.  We  will  consider  a  child 
who  undergoes  allogeneic  transplantation 
(transplantation  from  an  unrelated  donor  or 
a  related  donor  other  than  an  identical  twin) 
disabled  until  at  least  12  months  from  the 
date  of  transplantation. 

(b)  Autologous  bone  marrow  or  stem  cell 
transplantation.  We  consider  a  child  who 
undergoes  autologous  transplantation 
(transplantation  of  the  child's  own  cells  or 
cells  from  an  identical  twin  (syngeneic 
transplantation))  disabled  until  at  least  12 
months  from  the  dale  of  the  fii^t  treatment 
under  the  treatment  plan  that  includes 
transplantation.  The  first  treatment  usually 
refers  to  the  initial  therapy  given  to  prepare 
the  child  for  transplantation. 

(4)  Evaluating  disability  after  the 
appropriate  time  period  has  elapsed.  We 
consider  any  residual  impairment(s),  such  as 
complications  arising  from: 


(a)  Grah-versus-host  (GVH)  disease. 

(b)  Immunosuppressant  therapy,  such  as 
frequent  infections. 

(c)  Significant  deterioration  of  other  organ 
systems. 

113.01     Category  of  Impairments.  Malignant 
Neoplastic  Diseases. 

113.04  Soft  Tissue  Sarcoma  (Including 
Ewing's  Sarcoma.  Primitive  Neuroectodermal 
Tumor  (PNET)) 

A.  Localized  tumor  with  or  without 
metastases.  Consider  under  a  disability  until 
at  least  12  months  from  the  date  of  diagnosis. 
Thereafter,  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  bodv  system. 

OR 

B.  Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 

1 13.05  Lymphoma  (Excluding  T-Cell 
Lymphoblastic  Lymphoma — 113  06)  (See 
li3.00K(l)) 

A.  Non-Hodgkins  lymphoma,  including 
Burkitt's  and  anaplastic  large  cell.  Persistent 
or  recurrent  following  initial  antineoplastic 
therapy. 

OR 

B.  Hodgkin's  disease  with  failure  to 
achieve  clinical  complete  remission,  or 
recurrent  disease  within  12  months  of 
completing  initial  antineoplastic  therapy. 

OR 

C.  With  bone  marrow  or  stem  cell 
transplantation  Consider  under  a  disability 
until  at  least  12  months  from  the  date  of 
transplantation.  Thereafter,  evaluate  any 
residual  impainment(s)  under  the  criteria  of 
the  affected  body  system. 

113.06  Leukemia  (See  113.00K(2)) 

A.  Acute  leukemia  (including  T-cell 
lymphoblastic  lymphoma  and  juvenile 
chronic  myelogenous  leukemia  (ICML)). 
Consider  under  a  disability  until  at  least  24 
months  from  the  date  of  diagnosis  or  relapse, 
or  at  least  12  months  from  the  date  of  bone 
marrow  or  stem  cell  transplantation, 
whichever  is  later.  Thereafter,  evaluate  any 
residual  impairment(s)  under  the  criteria  for 
the  affected  bodv  system. 

OR 

B.  Chronic  myelogenous  leukemia  (except 
JCML).  as  described  in  1  or  2: 

1.  Accelerated  or  blast  phase.  Consider 
under  a  disability  until  at  least  24  months 
from  the  date  of  diagnosis  or  relapse,  or  at 
least  12  months  from  the  date  of  bone 
marrow  or  stem  cell  transplantation, 
whichever  is  later.  Thereafter,  evaluate  any 
residual  impairment(s)  under  the  criteria  for 
the  affected  body  system. 

2.  Chronic  phase,  as  described  in  a  or  b: 

a.  Consider  under  a  disability  until  at  least 
12  months  from  the  date  of  bone  marrow  or 
stem  cell  transplantation.  Thereafter, 
evaluate  any  residual  impairment(s)  under 
the  criteria  for  the  affet:ted  body  system. 

b.  Progressive  disease  following  initial 
antineoplastic  therapy. 

113.09     Thyroid  Gland 

A.  Anaplastic  (undifferentiated)  can:inoma. 

OR 

B.  Carciiiuiiia  with  metastases  beyond  the 
regional  lymph  nodes  progressive  despite 
radioactive  iodine  therapy. 
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113  10     Retinoblastoma 

A   With  extension  beyond  the  orbit. 

OR 
B   Persistent  or  rerurrent  following  initial 
antineoplastu  theraf)\. 
OR 
C  With  regioiidl  or  distant  metastases. 

inn     Osteogenu.  Sarcoma 

A    Inoperable  or  unresectable. 
OR 

B.  Recurrent  tumor  i except  local 
recuirence)  after  initial  antineoplastic 
therapy 

OR 

C.  With  distant  metastases. 

OR 
D  .Ml  other  osteogenic  sarcoma.  Consider 
under  a  disabilitv  for  12  months  from  the 
date  of  diagnosis  Thereafter,  evaluate  any 
residual  impairment(s)  under  the  criteria  for 
the  affected  bodv  system. 

\\^  1?     Nervous  System  (See  113.00K(3)) 

.A   Central  ner\ous  >yslem  neoplasms 
(brain  and  spinal  cord)    inc  luding: 

1  Highly  malignant  tumors  such  as  Grades 
III  and  IV  astrocytomas,  glioblastoma 
multiforme,  ependvmoblastoma. 
medulloblastoma  or  other  primitive 
neuroectodermal  tumors  (PNETs)  with 
documented  metastases,  diffuse  intrinsic 
brain  stem  gliomas,  or  primary  sarcoma. 

2  .Any  central  nervous  system  neoplasm 
progressive  or  recurrent  following  initial 
antineoplastu  therapy. 

OR 


B.  Peripheral  nerve  and  spinal  root 
neoplasm,  as  described  in  1  or  2: 

1.  Metastatic. 

2.  Progressive  or  recurrent  following  initial 
antineoplastic  therapy. 

OR 

C.  Metastatic  carcinoma  to  brain  or  spinal 
cord  (includes  epidural  metastases). 

113.21     Kidneys  and  Adrenal  Glands 

A.  Neuroblastoma,  as  described  in  1  or  2: 

1.  With  DNA  index  less  than  or  equal  to 
1,  amplified  N-myc  or  unfavorable  Shimada 
histology.  Consider  under  a  disability  for  12 
months  from  the  date  of  diagnosis. 
Thereafter,  evaluate  any  residual 
impairment(s)  under  the  criteria  for  the 
affected  body  system, 

2.  For  children  age  1  or  older  with  tumor 
crossing  the  midline,  unilateral  tumor  with 
bilateral  lymph  node  involvement,  or 
disseminated  tumor  excluding  disease 
confined  to  the  skin,  liver  or  bone  marrovv 
Consider  under  a  disability  for  12  months 
from  the  date  of  diagnosis.  Thereafter, 
evaluate  any  residual  impairment(s)  under 
the  criteria  for  the  affected  body  system, 

OR 

B.  Wilms'  tumor  persistent  or  recurrent 
following  initial  antineoplastic  therapy. 

113.25  Testicles— Tumor  With  Metastatic 
Disease  Progressive  or  Recurrent  Following 
Initial  Chemotherapy 

113.26  Germ  Cell  Tumors — Gonadal  or 
Extragonadal 

Persistent  or  recurrent  following  initial 
antineoplastic  therapy. 


113,28     Malignant  Neoplastic  Diseases 
Treated  by  Bone  Marrow  or  Stem  Cell 
Transplantation  {See  11,3,001.  1 

,-\.  .-Mlogeneu  transplantation   Cinn^dfi 
under  a  disability  until  at  least  12  months 
from  the  date  of  transplantation.  Thereafter, 
eyaluate  any  residual  impairment(s)  under 
the  criteria  tor  the  affected  bod\-  system; 
OR 

B,  .Autologous  transplantation.  Consider 
under  a  disability  until  at  least  12  months 
from  the  date  of  the  first  treatment  under  the 
treatment  plan  that  inc  ludes  the 
transplantation.  Thereafter,  evaluate  anv 
residual  impairment(s)  under  the  criteria  for 
the  affected  bodv  system. 


114,08     Human  Imnv.inodeficiency  Virus 
;HIV1  Infection 


Ci,  Hematologic  abnormalities: 

1,  Anemia,  as  dest  ribed  under  the  criteria 
in  107  02A  3,  or 

2,  Granulocytopenia,  as  described  under 
•ho  I  riteria  in  107  05;  or 

3  Thromobocytopenia  as  described  under 
the  criteria  in  10"  03A 
***** 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission 

ACTION:  Notice  of  proposed  amendments 

to  sentencing  guidelines,  policy 

statements,  and  coramentar>'.  Request 

for  public  comment, 

SUMMARY:  Pursuant  to  section  994(a). 
(o),  and  (p)  of  title  28.  United  States 
Code,  the  Commission  is  considering 
promulgating  certain  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  commentary.  This 
notice  sets  forth  the  proposed 
amendments  and.  for  each  proposed 
amendment,  a  synopsis  of  the  issues 
addressed  by  that  amendment. 
Additionally,  issues  for  comment  follow 
proposed  amendments  1.  2,  and  4. 

The  specific  amendments  proposed  in 
this  notice  are  summarized  as  follows: 
(1)  Proposed  amendment  to  provide  a 
new  guideline,  §  2B1.5.  to  cover  a 
variety  of  offenses  involving  the  theft  of, 
damage  to,  destruction  of.  or  illicit 
trafficking  in  cultural  heritage  resources, 
including  national  memorials, 
archaeological  resources,  national  parks, 
and  national  historic  landmarks:  (2) 
proposed  amendment  to  change 
statutory  references  in  Appendix  A 
(Statutorv  Index)  to  the  Foreign  Corrupt 
Practices  Act,  15  U.S  C.  §§  78dd-l 
through  78dd-3,  from  §  2B4.1  (Bribery 
in  Procurement  of  Bank  Loan  and  Other 
Commercial  Bribery)  to  §2Cl.l 
(Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right):  (3)  proposed 
amendment  to  provide  special  rules  in 
§4Bl,l  (Career  Offender)  for 
determining  and  imposing  a  guideline 
sentence  in  the  case  of  a  defendant  who 
is  convicted  of  an  offense  under  18 
U.S.C.  §  924(c)  or  §  929(a)  and.  as  a 
result  of  that  conviction,  is  determined 
to  be  a  career  offender  under  §§4Bl.l 
and  4Bl  2  (Definitions  of  Terms  Used  in 
Section  4Bl  1);  (4)  proposed 
amendment  to  expand  the  persons  who 
may  qualify  as  an  official  victim  for 
purposes  of  the  enhancement  in  §  3A1.2 
(Official  Victim);  (5)  proposed 
amendment  to  (A)  eliminate  the 
additional  one-level  reduction  in 
§3El,l(b)(l)  that  applies  if  the 
defendant  timely  provides  complete 
information  to  the  government 
concerning  the  defendants  own 
involvement  in  the  offense;  and  (B) 
resolve  a  circuit  conflict  regarding 
whether  the  court  may  deny  a  reduction 
for  acceptance  of  responsibility  under 


§  3E1.1  if  the  defendant  commits  a  new 
offense  unrelated  to  the  offense  of 
conviction:  and  (6)  proposed 
amendment  to  make  technical  and 
conforming  amendments  to  various 
guideline  provisions. 
DATES:  Written  public  comment  should 
be  received  by  the  Commission  not  later 
than  February  4,  2002. 
ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission.  One  Columbus  Circle,  NE.. 
Suite  2-500,  Washington.  DC  20002- 
8002,  .Attention:  Public  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer.  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  §  994(a). 
The  Commission  also  periodically 
reviews  and  revises  previously 
promulgated  guidelines  pursuant  to  28 
U.S.C.  §  994(o)  and  submits  guideline 
amendments  to  the  Congress  not  later 
than  the  first  day  of  May  each  year 
pursuant  to  28  U.S.C.  §'994(p)." 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
a  heightened  interest  on  the 
Commission's  part  for  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  (2)  levels  indicates  that 
the  Commission  is  considering,  and 
invites  comment  on.  alternative  policy 
choices  regarding  the  appropriate  level 
of  enhancement.  Similarly,  bracketed 
text  within  a  specific  offense 
characteristic  or  application  note  means 
that  the  Commission  specifically  invites 
comment  on  whether  the  proposed 
provision  is  appropriate.  Second,  the 
Commission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  for  how  the  Commission 
should  respond  to  those  issues. 

-Aulhority:  28  I  I.S.C.  §  994(a),  (o),  (p),  (x): 
USSC]  Rules  of  Practice  and  Procedure  4,3, 
4.4.    I 

Diana  E.  Muqihy, 

Chair, 

1.  Synopsis  of  Proposed  Amendment 

This  amendment  proposes  to  add  to 
Chapter  Two,  Part  B,  a  new  guideline, 
§  2B1.5,  to  cover  a  variety  of  offenses 
invo  ving  the  theft  of,  damage  to, 


destruction  of,  or  illicit  trafficking  in 
cultural  heritage  resources,  including 
national  memorials,  archaeological 
resources,  national  parks,  and  national 
historic  landmarks.  The  proposal  was 
developed  in  response  to  concerns 
raised  by  the  Departments  of  Justice  and 
the  Interior,  among  others,  that  the 
guidelines  inadequately  address  such 
offenses. 

Cultural  heritage  resource  crimes  are 
fundamentally  different  than  general 
property  crimes  because,  unlike  other 
property  crimes  where  the  primary 
harm  is  pecuniary,  the  effect  of  cultural 
heritage  resource  crimes  is  in  great  part 
non-pecuniary  in  nature.  Punishment  of 
these  crimes  should  reflect  these 
intrinsic  differences. 

The  effect  of  cultural  heritage 
resource  crimes  transcends  monetary 
considerations.  Individuals, 
communities,  and  nations  identify 
themselves  through  intellectual, 
emotional,  and  spiritual  connections  to 
places  and  objects.  For  much  of  this 
cultural  heritage  in  the  United  States, 
the  federal  government  has  a  perpetual 
duty  to  act  either  as  a  trustee  for  the 
public,  generally,  or  as  a  fiduciary  on 
behalf  of  American  Indians,  Alaska 
Natives  and  Native  Hawaiian 
Organizations.  The  current  guidelines, 
however,  do  not  specifically  address  the 
importance  of  cultural  identity  and 
fiduciary'  obligation  when  crimes  are 
committed  against  cultural  heritage 
resources.  Therefore,  a  separate 
guideline  amendment  is  proposed  that 
takes  into  account  the  transcendent  and 
irreplaceable,  e.g.,  the  non-pecuniary 
value  of  cultural  heritage  resources,  and 
punishes  in  a  proportionate  way  the 
particular  offense  characteristics 
associated  with  the  range  of  cultural 
heritage  resource  crimes. 

First,  the  amendment  proposes  a  base 
offense  level  of  level  8,  which  is  two 
levels  higher  than  the  base  offense  level 
for  general  property  destruction.  The 
higher  base  offense  level  represents  the 
intangible  and  non-pecuniary  harm 
caused  by  the  theft  of.  damage  to,  or 
destruction  of.  essentially  irreplaceable 
cultural  heritage  resources. 

Second,  the  amendment  proposes  an 
enhancement,  tied  to  the  loss  table  at 
§2Bl.l,  that  assesses  the  monetary 
value  of  the  damage  caused.  Use  of  the 
standard  economic  crime  concept  of 
"loss"'  is  not  used,  however,  because  it 
implies  a  fungible  and  compensatory 
system  of  value  which  is  inappropriate 
for  measuring  the  harm  caused  by 
cultural  heritage  resources  offenses. 
Instead,  the  calculation  is  based  on 
either  commercial  value  or 
archaeological  value,  as  appropriate  to 
the  particular  resource,  which  may  be 
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necessary  to  preser\'p  or  otherwise  care 
for  the  resource,  together  with  the  cost 
of  restoration  and  repair  of  the  resource. 
These  values  already  exist  in  federal  law 
and  are  codified  in  federal  regulations. 

Third,  the  amendment  proposes  a 
two-level  enhancement  if  the  offense 
involved  commercial  advantage  or 
private  financial  gain,  in  order  to 
distinguish  between  offenders  who  are 
motivated  by  financial  gain  or 
commercial  purposes  from  offenders 
who  merely  are  motivated  by  their 
interest  in  the  past  and  personal  desire 
to  possess  cultural  heritage  resources, 
and  is  consistent  with  similar 
provisions  elsewhere  in  the  guidelines. 
See.  e.g..  §§2Q2.1(bHl)  and  2B5. 3(b)(3). 
A  two-level  enhancement  is  also 
proposed  if  the  offense  involved  a 
pattern  of  similar  violations,  which  is 
defined  as  "two  or  more  civil  or 
administrative  adjudications  for 
misconduct  similar  to  the  instant 
offense,  in  violation  of  any  Federal, 
state,  or  local  provision,  rule,  regulation, 
ordinance,  or  permit." 

Fourth,  the  amendment  proposes  two- 
level  enhancements  that  increase  the 
offense  level  if  the  offense  involves 
specially  protected  resources  from 
specially  protected  places.  A  two-level 
enhancement  will  attach  if  the  offense 
involves  a  resource  from  one  of  seven 
locations  particularly  designated  by 
Congress  as  dedicated  solely  to  the 
presen'ation  of  the  resource  and  further 
education  of  the  public.  An  additional 
two-level  increase  attaches  to  four 
specific  types  of  cultural  heritage 
resources  that  have  merited  special 
treatment  in  federal  law. 

Fifth,  the  amendment  proposes  a  two- 
level  enhancement  and  a  minimum 
offense  level  of  level  14  if  a  firearm  was 
possessed  or  a  dangerous  weapon 
(including  a  firearm)  was  brandished. 
This  enhancement  reflects  the  harm 
caused  by  the  increased  danger  of 
violence  and  risk  to  law  enforcement 
officers  and  innocent  passers-by  in  vast 
expanses  of  land,  and  is  consistent  with 
similar  provisions  elsewhere  in  the 
guidelines.  See,  e.g  ,  §  2Bl.l(b)(ll)(B), 

Sixth,  an  upward  departure  provision 
is  proposed  when  the  offense  level 
substantially  understates  the 
seriousness  of  the  offense.  For  example, 
if  an  upward  departure  may  be 
warranted  in  addition  to  cultural 
heritage  resources,  the  offense  involved 
theft  of,  damage  to.  or  destruction  of 
other  items  such  as  administrative 
property.  In  such  a  case,  the  extent  of 
the  upward  departure  should  not  exceed 
the  number  of  levels  from  the  table  in 
§  2Bl .  1  corresponding  to  the  dollar 
amount  of  the  non-cultural  heritage 
resources. 


Seventh,  the  proposed  guideline  for 
cultural  heritage  resources  contains 
three  issues  for  comment  The  first  issue 
requests  comment  on  the  exient  of  the 
proposed  enhancement  in  subsection 
(b)(4)(B)  regarding    pattern  of  similar 
violations"  and  the  proposed  definition 
in  Application  Note  5.  The  second  issue 
requests  comment  on  proposed 
Application  Note  7  regarding  the  nature 
of  a  structured  upward  departure  for 
cases  involving  offense  conduct  that 
damages  or  destroys  both  cultural 
heritage  resources  and  non-cultural 
heritage  resources,  specifically,  is  it 
appropriate  to  use  the  applicable 
numbers  of  levels  from  the  loss  table  or 
the  loss  commentary  in  §  2B  1.1  for  the 
determination  of  the  non-cultural 
heritage  resource  harm  caused.  The 
second  issue  also  requests  comment  on 
whether  an  upward  departure  should  be 
provided  if  the  \alue  of  the  cultural 
heritage  resource,  as  determined  under 
proposed  subsection  (b)(1)  and 
Application  Note  2,  underestimates  its 
actual  value.  The  third  issue  requests 
comment  regarding  whether  the 
proposed  guideline  should  include  an 
enhancement  for  the  use  of  explosives. 

Finally,  the  Statutory  Index 
(Appendix)  is  updated  to  reference  a 
variety  of  offenses  to  the  new  guideline. 

Chapter  Two.  Part  B.  Subpart  1  is 
amended  by  adding  at  the  end  the 
following: 

•§2B1.5.     Theft  of.  Damage  to.  or 
Destruction  of.  Cultural  Heritage 
Resources:  Unlawful  Sale,  Purchase. 
Exchange,  Transportation,  or  Receipt  of 
Cultural  Heritage  Resources 

(a)  Base  Offense  Level;  18) 

(b)  Specific  Offense  Characteristics 

(1)  If  the  value  of  the  cultural  heritage 
resources  (A)  exceeded  S2.000  but  did 
not  exceed  S5,000.  increase  by  1  level; 
or  (B)  exceeded  S5.000,  increase  by  the 
number  of  levels  from  the  table  in 
§2Bl.l  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount. 

(2)  If  the  offense  involved  a  cultural 
heritage  resource  from,  or  located,  prior 
to  the  offense,  on  or  in  (A)  the  national 
park  system;  (B)  a  National  Histonc 
Landmark;  (C)  a  national  monument  or 
national  memorial;  (D)  a  national 
marine  sanctuary;  (E)  a  national 
cemeter)-;  (F)  a  museum:  or  (G)  the 
World  Heritage  List,  increase  by  2 
levels. 

(3)  If  the  offense  involved  a  cultural 
heritage  resource  constituting  (A) 
human  remains:  (B)  a  funerary  object; 
(C)  designated  archeological  or 
ethnological  material;  or  (D)  a  pre- 
Columbian  monumental  or  architectural 
sculpture  or  mural,  increase  by  2  levels. 


(4'  If  the  offense  (A)  was  committed 
for  pecuniar\-  gain  or  otherwise 
involved  a  commercial  purpose;  or  (B) 
involved  a  pattern  of  similar  violations, 
increase  by  2  levels 

(5)  If  (A)  a  dangerous  weapon 
(including  a  firearm)  was  brandished;  or 
(B)  a  firearm  was  possessed  in 
connection  with  the  offense,  increase  bv 
2  levels.  If  the  resulting  offense  level  is 
less  than  level  14.  increase  to  level  14. 

Commentary 

Statutorv  Provisions:  16  U.S.C. 
§470ee;  18  US.C.  §§541-546,641.661. 
666.668. 1152-1153, 1163, 1170, 1361. 
2314-2315.  For  additional  statutory 
provisions,  see  Appendix  A  (Statutorv 
Index). 

Application  Notes 

1.  Meaning  of  'Cultural  Heritage 
Resource — For  purposes  of  this 
guideline,  cultural  heritage  resource' 
means  any  of  the  following: 

(A)  A  historic  propertv.  as  defined  in 
16  use.  §470w(5). 

(B)  A  historic  resource,  as  defined  in 
16  U.S.C.  §470w(5). 

(C)  An  archaeological  resource,  as 
defined  in  16  U.S.C.  §470bb{l)  (see  also 
section  3(a)  of  43  CFR  part  7.  36  CFR 
part  296.  32  CFR  part  299,  and  18  CFR 
part  1312). 

(D)  A  cultural  item,  as  defined  in 
section  2(3)  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  §  3001(3)(see  also  43  CFR 
10.2(d)), 

(El  A  commemorative  work. 
Commemorative  work'  (A)  has  the 
meaning  given  that  term  in  section  2(c) 
of  Public  Law  99-652  (40  U.S.C. 
§  1002(c)):  and  (B)  includes  any  national 
monument  or  national  memorial. 

(F)  An  object  of  cultural  heritage,  as 
defined  in  18  U.S.C.  §  668(a). 

2.  Value  of  the  Cultural  Heritage 
Resources. — This  note  applies  to  the 
determination  of  the  value  of  the 
cultural  heritage  resources  for  purposes 
of  subsection  (b)(1). 

(A)  In  General. — Except  as  provided 
in  subdivision  (B).  the  value  of  a 
cultural  heritage  resource  is  its 
commercial  value,  and  the  cost  of 
restoration  and  repair. 

(B)  ,\rchaeological  Resources. — The 
value  of  an  archaeological  resource  is  (i) 
the  greater  of  its  commercial  value  or  its 
archaeological  value;  and  (ii)  the  cost  of 
restoration  and  repair. 

(C)  Definitions. — For  purposes  of  this 
application  note: 

(i)  'Archaeological  value'  of  an 
archaeological  resource  means  the  cost 
of  the  retrieval  of  the  scientific 
information  which  would  have  been 
obtainable  prior  to  the  offense. 
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including  the  cost  of  preparing  a 
research  design,  conducting  field  work, 
conducting  iabnrafnr\"  analysis,  and 
preparing  reports  as  would  be  necessary 
to  realize  the  information  potential.  (See 
43  CFR  «?  7.14(a);  36  CFR  §  296.14(a);  32 
CFR  §  229.14(a):  18  CFR  §  1312.14(a).) 

(ii)  Clommerc.ial  value'  of  a  cultural 
heritage  resource,  including  an 
archeological  resource,  means  the  fair 
market  value  of  the  cultural  heritage 
resource.  In  the  case  of  a  cultural 
heritage  resource  that  has  been  damaged 
as  a  result  of  the  offense,  the  fair  market 
value  shall  be  determined  using  the 
condition  of  the  cultural  heritage 
resource  prior  to  commission  of  the 
offense,  if  the  prior  condition  can  be 
determined.  (See  43  CFR  §  7.14(b);  36 
CFR  §  296.14(b);  32  CFR  §  229.14(b);  18 
CFR  §  1312.14(b).) 

(iii)  'Cost  of  restoration  and  repair' 
includes  all  actual  and  projected  costs 
of  curation,  disposition,  and  appropriate 
reburial  of,  and  consultation  with 
respect  to,  the  c  ultural  heritage 
resource;  and  any  other  actual  and 
projected  costs  to  complete  restoration 
and  repair  of  the  cultural  heritage 
resource,  including  (I)  its  reconstruction 
and  stabilization;  (II)  reconstruction  and 
stabilization  of  ground  contour  and 
surface;  (III)  research  necessary  to 
conduct  reconstruction  and 
stabilization:  (IV)  the  construction  of 
physical  barriers  and  other  protective 
devices,  (V)  examination  and  analysis  of 
the  cultural  heritage  resource  as  part  of 
efforts  to  salvage  remaining  information 
about  the  resource;  and  (Vl)  preparation 
of  reports.  (See  43  CFR  §  7.14(c);  36  CFR 
^  296.14(c);  32  CFR  §  229.14(c);  18  CFR 
§  1312.14(c)  ) 

(D)  Determination  of  Value  in  Cases 
Involving  A  Variety  of  Cultural  Heritage 
Resources. — In  a  case  involving  a 
variety  of  cultural  heritage  resources, 
the  value  of  the  cultural  heritage 
resources  is  the  sum  of  all  calculations 
made  for  those  resources  under  this 
note 

3.  Enhancement  in  Subsection 
(b)(2]. — For  purposes  of  subsection 
(b)(2): 

(A)  'Museum'  has  the  meaning  given 
that  term  in  18  U.S.C.  ^668(1). 

(B)  "National  cemetery"  has  the 
meaning  given  that  term  in  Application 
Note  1  of  *)  2B  1  1  (Theft,  Property 
Destruction,  and  Fraud). 

(C)  National  Historic  Landmark'  has 
the  meaning  given  that  term  in  16  U.S.C. 
§470(a)(l)(B). 

(D)  .National  marine  sanctuary'  means 
a  national  marine  sanctuary  designated 
as  such  by  the  Secretary  of  Commerce 
pursuant  to  16  U,S.C.  §  1433. 

(E)  National  monument  or  national 
memorial'  means  anv  national 


monument  or  national  memorial 
established  as  such  by  Act  of  Congress 
or  by  proclamation  pursuant  to  the 
Antiquities  Act  of  1906  (16  U.S.C, 
§431). 

(F)  'National  park  system'  has  the 
meaning  given  that  term  in  16  U.S.C. 
§lc(a). 

(G)  'World  Heritage  List"  means  the 
World  Heritage  List  maintained  by  the 
World  Heritage  Committee  of  the  United 
Nations  Educational,  Scientific,  and 
Cultural  Organization  in  accordance 
with  the  Convention  Concerning  the 
Protection  of  the  World  Cultural  and 
Natural  Heritage. 

4.  Enhancement  in  Subsection 
(b)(3). — For  purposes  of  subsection 
(b)(3): 

(A)  Designated  archaeological  or 
ethnological  material'  has  the  meaning 
given  that  term  in  19  U.S.C.  §  2601(7). 

(B)  Funerary  object'  means  an  object 
that,  as  a  part  of  the  death  rite  or 
ceremony  of  a  culture,  was  placed 
intentionally,  at  the  time  of  death  or 
later,  with  or  near  human  remains, 

(C)  "Human  remains'  (A)  means  the 
physical  remains  of  the  body  of  a 
human:  and  (B)  does  not  include 
remains  that  reasonably  may  be 
determined  to  have  been  freely  disposed 
of  or  naturally  shed  by  the  human  from 
whose  body  the  remains  were  obtained, 
such  as  hair  made  into  ropes  or  nets. 

(D)  'Pre-Columbian  monumental  or 
architectural  sculpture  or  mural'  has  the 
meaning  given  that  term  in  19  U.S.C. 
§2095(3). 

5.  Enhancements  in  Subsection 
(b)(4).- 

(A)  Pecuniary  Gain. — For  purposes  of 
subsection  (b)(4)(A),  'for  pecuniar^'  gain' 
means  for  receipt  of,  or  in  anticipation 
of  receipt  of,  anything  of  value,  whether 
monetary  or  in  goods  or  services. 
Therefore,  offenses  committed  for 
pecuniary  gain  include  both  monetary 
and  barter  transactions,  as  well  as 
activities  designed  to  increase  gross 
revenue. 

(B)  Pattern  of  Similar  Violations. — For 
purposes  of  subsection  (b)(4)(B),  'pattern 
of  similar  violations'  means  two  or  more 
civil  or  administrative  adjudications  of 
misconduct  similar  to  the  instant 
offense,  in  violation  of  any  Federal, 
state,  or  local  provision,  rule,  regulation, 
ordinance,  or  permit. 

6.  Dangerous  Weapons 
Enhancement. — For  purposes  of 
subsection  (b)(6),  brandished', 
'dangerous  weapon',  and  'firearm'  have 
the  meaning  given  those  terms  in  the 
Commentary  to  §  iBl.l  (Application 
Instructions). 

7.  Upward  Departure  Provision. — 
There  may  be  cases  in  which  the  offense 
level  determined  under  this  guideline 


substantially  understates  the 
seriousness  of  the  offense.  In  such  cases, 
an  upward  departure  may  be  warranted. 
For  example,  an  upward  departure  may 
be  warranted  if,  in  addition  to  cultural 
heritage  resources,  the  offense  involved 
theft  of.  damage  to,  or  destruction  of, 
items  that  are  not  cultural  heritage 
resources  (such  as  an  offense  involving 
the  theft  from  a  national  cemetery  of 
lawnmowers  and  other  administrative 
property  in  addition  to  historic 
gravemarkers  or  other  cultural  heritage 
resources).  In  such  a  case,  the  extent  of 
the  upward  departure  should  not  exceed 
the  number  of  levels  from  the  table  in 
§2Bl.l  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  the  dollar 
amount  involved  in  the  theft  of.  damage 
to,  or  destruction  of.  the  items  that  are 
not  cultural  heritage  items. 

Section  2Bl.l(c)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(4)  If  the  offense  involved  a  cultural 
heritage  resource,  apply  §  2B1.5  (Theft 
of,  Damage  to,  or  Destruction  of, 
Cultural  Heritage  Resources).". 

The  Commentary  to  §2Bl.l  captioned 
Application  Notes'  is  amended  by 
redesignating  Notes  12  through  15  as 
Notes  13  through  16;  and  by  inserting 
after  Note  11  the  following: 

"12.  Cross  Reference  in  Subsection 
(c)(4). — For  purposes  of  subsection  (c)(4) 
'cultural  heritage  resource'  has  the 
meaning  given  that  term  in  Application 
Note  1  of  §  2B  1.5  (Theft  of.  Damage  to, 
or  Destructive  of.  Cultural  Heritage 
Resources).". 

Section  2Q2.1  is  amended  by  adding 
after  subsection  (b)  the  following: 
"(c)  Cross  Reference 

(1)  If  the  offense  involved  a  cultural 
heritage  resource,  apply  §  2B1.5  (Theft 
of.  Damage  to,  or  Destruction  of, 
Cultural  Heritage  Resources).". 

The  Commentary  to  §  2Q2.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"6.  For  purposes  of  subsection  (c)(1). 
'cultural  heritage  resource'  has  the 
meaning  given  that  terni,in  Application 
Note  1  of  §  2B  1.5  (Theft  of.  Damage  to, 
or  Destruction  of.  Cultural  Heritage 
Resources).". 

Section  3D1.2  is  amended  in 
subsection  (d)  by  inserting  "2B1.5," 
after  "2B1.4.". 

Appendix  A  (Statutory  Index)  is 
amended  by  striking  the  line  referenced 
to  "16  U.S.C.  §433"  and  inserting  the 
following  new  line: 
"16  U.S.C.  §470ee        2B1.5"; 
in  the  line  referenced  to  16  U.S.C. 

§  668(a)  by  inserting  "2B1.5,"  before 

'2Q2.1  ";" 
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in  the  line  referenced  to  16  U,S.C. 

§  707(b)  by  inserting  "2Bl,5,"  before 

•■2Q2.1  "; 
in  the  line  referenced  to  18  U,S.C.  §  541 

by  inserting  ••2B1.5."  before  "2T3.1"; 
in  the  line  referenced  to  18  U.S.C.  §  542 

by  inserting  "2B1.5,"  before  "2T3.1"; 
in  the  line  referenced  to  18  U.S.C.  §543 

by  inserting  "2Bl,5.  "  before  "2T3.1"; 
in  the  line  referenced  to  18  U.S.C.  §  544 

by  inserting  "261.5."  before  "2T3.1"; 
in  the  line  referenced  to  18  U.S.C.  §  545 

by  inserting  "2B1.5."  before  "2Q2.1  ': 
by  inserting  after  the  line  referenced  to 

"18  U.S.C.  §  545"  the  following  new- 
line: 
"18  U.S.C.  §546         2B1.5"; 
in  the  line  referenced  to  18  U.S.C.  §  641 

by  inserting  ",  2B1.5"  after  "2B1.1": 
in  the  line  referenced  to  18  U.S.C.  §  661 

by  inserting  ".  2B1.5"  after  "2B1.1"; 
in  the  line  referenced  to  18  U.S.C.  §  662 

by  inserting  ".  2B1.5"  after  "2B1.1": 
in  the  line  referenced  to  18  U.S.C. 

§  666(a)(1)(A)  by  inserting  ",  2B1.5" 

after  "2B11"; 
in  the  line  referenced  to  18  U.S.C  §668 

by  striking  "2B1.1"  and  inserting 

""2B1.5": 
by  inserting  after  the  line  referenced  to 
""18  U.S.C.  §  1121"  the  following  new- 
line: 
"18  U.S.C.  §1152         2B1.5"; 
in  the  line  referenced  to  "18  U.S.C. 

§1153"  by  inserting  "2B1.5,"  after 

"2B1.1"; 
in  the  line  referenced  to  "18  U.S.C. 

§  1163  "  by  inserting  ",  2B1.5"  after 

"2B1.1";  ' 
by  inserting  after  the  line  referenced  to 
'"18  U.S.C.  §  1168"  the  following  new- 
line: 
"18  U.S.C.  §1170         2B1.5"; 
in  the  line  referenced  to  "18  U.S.C. 

§  1361"  bv  inserting  ".  2B1.5"  after 

"2B1.1";  " 
in  the  line  referenced  to  18  U.S.C. 

§2232  bv  inserting"  2B1. 5,"  before 

"211.2";' 
in  the  line  referenced  to  18  U.S.C. 

§2314  by  inserting  ".  2B1.5"  after 

"2B1.1  "-and 
in  the  line  referenced  to  18  U.S.C. 

§2315  by  inserting  ".  2B1. 5"  after 

"2B1.1  ". 

Issues  for  Comment:  (1)  The  proposed 
amendment  provides  an  enhancement 
in  subsection  (b)(4)(B)  for  a  "pattern  of 
similar  violations",  which  proposed 
Application  Note  5  defines  as  "two  or 
more  civil  or  administrative 
adjudications  of  misconduct  similar  to 
the  instant  offense,  in  violation  of  any 
Federal,  state,  or  local  provision,  rule, 
regulation,  ordinance,  or  permit".  The 
Commission  requests  comment  on  the 
exieui  uf  llli^  eivhancement.  For 
example,  in  addition  to  civil  or 
administrative  adjudications,  should  the 


enhancement  cover  prior  convictions  for 
similar  misconduct  as  well?  Should  the 
enhancement  cover  similar  misconduct 
for  which  there  has  not  been  a  civil  or 
administrative  adjudicate? 

(2)  Proposed  Application  Note  7 
provides,  as  an  example  of  an  upward 
departure  that  might  be  warranted,  a 
structured  upward  departure  for  cases 
in  which  the  offense  also  involved  theft 
of,  damage  to.  or  destruction  of,  items 
that  are  not  cultural  heritage  items 
Instead  of  a  structured  upward 
departure,  should  the  Commission 
provide  an  enhancement  if  the  offense 
involved  theft  of,  damage  to,  or 
destruction  of.  items  that  are  not 
cultural  heritage  items?  If  so,  should  the 
extent  of  the  enhancement  correspond 
to  the  applicable  number  of  levels  from 
the  loss  table  in  §  2Bl  1  (Theft,  Property 
Destruction,  and  Fraud),  and  should  the 
loss  commentan,-  from  §2Bl.l  be  used 
to  determine  the  dollar  amount  of  the 
theft,  damage,  or  destruction?  Generally, 
should  proposed  .Application  Note  7 
provide  an  upward  departure  if  the 
value  of  a  cuhural  heritage  resource,  as 
determined  under  subsection  (b)(1)  and 
Application  Note  2,  underestimates  its 
actual  value? 

(3)  Should  the  proposed  amendment 
include  an  enhancement  if  the  offense 
involved  the  use  of  destructive  devices? 

2.  Synopsis  of  Proposed  Amendment 

This  amendment  changes  the 
Statutor\-  Index  reference  for  violations 
of  the  Foreign  Corrupt  Practices  AcX.  15 
U.S.C.  §§78dd-l  through  78dd-3.  from 
§  2B4.1  (Bribery  in  Procurement  of  Bank 
Loan  and  Other  Commercial  Bribery)  to 
§2Cl.l  (Offering.  Giving.  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right).  This  change  is 
proposed  because  many  such  violations 
involve  public  corruption  of  foreign 
officials  and  therefore  are  more  like 
public  corruption  cases  than 
commercial  bribery  cases.  In  addition, 
such  a  change  arguably  would  better 
implement  the  Convention  on 
Combating  Briben.-  of  Foreign  Public 
Officials  in  International  Business 
Transactions,  which  requires  the  United 
States,  as  a  signaton,-.  to  impose 
comparable  sentences  for  foreign  briben' 
cases  as  for  domestic  briber.-  cases. 

Although  this  proposal  references  all 
offenses  under  the  Foreign  Corrupt 
Practice  Act  to  §  2Cl  1 .  an  issue  for 
comment  is  included  regarding  whether 
some  of  the  offenses  under  that  Act 
should  continue  to  be  referenced  to 
§2B4.1,  Although  offenses  under  15 
U.S.C.  §§78dd-l(a)(l).  78dd-2(a)(l), 
and  78dd-3(a)(l)  involve  bribery-  of 
foreign  officials,  some  of  the  offenses 
under  that  Act  involve  bribery  of  foreign 


candidates  for  political  office  (see  15 
use.  §§78dd-l(a)(2),  78dd-2(a)(2), 
and  78dd-3(a)(2)).  Other  offenses 
involve  bribery'  of  persons  who  are 
neither  public  officials  nor  candidates 
for  political  office,  but  the  defendant 
knows  that  some  portion  of  the  funds 
might  be  used  directly  or  indirectly  to 
influence  public  officials  or  political 
candidates  (see  15  U.S  C.  §§  78dd- 
1(a)(3).  78dd-2(a)(3).  and  78dd-3(a)(3)). 
Similar  offenses  involving  United  States 
Presidential  and  Vice  Presidential 
candidates  currently  are  referenced  to 
§  2B4  1.  Section  2B4  1  may  continue  to 
be  the  appropriate  guideline  for  offenses 
which  do  not  directly  involve  a  foreign 
governmental  official. 
The  Commentar\- to  §  2B4  1  captioned 
"Statutor\'  Provisions"  is  amended  bv 

striking  "15  U.S.C.  §§  78dd-l,  78dd- 

2:". 

The  Commentary  to  §  2B4.1  captioned 
".Application  Notes"  is  amended  in 
Note  1  by  inserting  ",  foreign 
governments,  or  public  international 
organizations"  after  "local  government": 
and  by  striking  "govermnental"  and 
inserting  "any  such" 

The  Commentan,'  to  §  2B4.1  captioned 
"Background"  is  amended  in  the  sixth 
paragraph  by  striking  "to  violations  of 
the  Foreign  Corrupt  Practices  Act,  15 
U.S.C.  §§  78dd-l  and  78dd-2,  and". 

The  Commentary  to  §2Cl.l  captioned 
"Statuton*-  Provisions"  is  amended  bv 
inserting  "15  U.S.C.  §§  78dd-l,  78dd-2. 
78dd-3:""  before  "18  U.S.C.  §§201". 

.Appendix  .A  (Statutor\-  Index)  is 
amended  in  the  line  referenced  to  "15 
use.  §78dd-l'"  by  sUiking  '264  1"" 
and  inserting  "2C1.1"'; 
in  the  line  referenced  to  ""15  U.S.C. 

§  78dd-2'"  by  striking  ""264.1  "  and 

inserting  "'2Cl  1; 
by  inserting  after  the  line  referenced  to 
'  "15  use.  §  78dd-2  "  the  following 

new  line: 
"15U.S.C.  §78dd-3         2C1.1": 
and  in  the  line  referenced  to  "15  U.SC. 

§  78ff '  by  striking  "2B4  1"  and 

inserting  "2C1.1". 

Issue  for  Comment  Although  this 
proposed  amendment  references  all 
offenses  under  the  Foreign  Corrupt 
Practice  Act  to  §  2C1.1  (Offering.  Giving, 
Soliciting,  or  Receiving  a  Bribe: 
Extortion  Under  Color  of  Official  Right), 
the  Commission  requests  comment 
regarding  whether  some  of  the  offenses 
under  that  .Act  should  continue  to  be 
referenced  to  §2B4.1.  Although  offenses 
under  15  US  C.  §§  78dd-l(a)(l).  78dd- 
2(a)(1).  and  78dd-3(a)(l)  involve  briben,' 
of  foreign  officials,  some  of  the  offenses 
under  that  .Act  involve  bribery  of  foreign 
candidates  for  political  office  (.see  15 
use.  §§78dd-l(a)(2).  78dd-2(a)(2). 
and  78dd-3(a)(2)J  Other  offenses 
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involve  bribery  of  persons  who  are 
neither  public  officials  nor  candidates 
for  political  office,  but  the  defendant 
knows  that  sonio  portion  of  the  funds 
might  he  used  directly  or  indirectly  to 
influence  public  officials  or  political 
candidates  (see  15  U.S.C.  §§  78dd- 
l(a)(,1)   78dd-2(a)(3),  and  78dd-3(a)(3)). 
Similar  offenses  involving  Unitt;d  States 
Presidential  and  Vice  Presidential 
candidates  under  26  U.S.C.  §§  9012(e) 
and  9042(d)  currently  are  referenced  to 
^2B4  1.  Is  «}2B4.1  the  appropriate 
guideline  for  offenses  which  do  not 
directly  involve  a  foreign  governmental 
nfficial.''  Alfernativelv.  should  offenses 
under  26  V.S.C.  *?«)  9012(e)  and  9042(d) 
be  referenced  to  tj  2C1.1  instead  of 
*?  2B4. 1 .  inasmuch  as  those  offenses  are 
more  akin  to  public  bribery  than  to 
commercial  bribery? 

3.  Synopsis  of  Proposed  Amendment 

This  proposed  amendment  provides 
special  rules  in  §481.1  for  determining 
and  imposing  a  guideline  sentence 
when  the  defendant  is  convicted  of  an 
offense  under  18  U.S.C.  §  924(c)  or 
§  929(a)  and,  as  a  result  of  that 
C(3nviction.  is  determined  to  be  a  Career 
Offender  under  HBll  and  MBl  2   The 
amendment  reverses  the  decision  made 
by  the  Commission  in  Amendment  600 
(effective  November  1,  2000).  that  such 
offenses  do  not  qualify  as  a  crime  of 
violence  or  controlled  substance  offense 
for  Career  Offender  purposes,  except  as 
a  prior  conviction.  Some  have  expressed 
doubt  about  whether  that  decision 
complies  with  the  statutorv  command  in 
28  use.  §  994(h).  as  construed  by  the 
United  States  Supreme  Court  in  United 
States  V.  Labonte.  520  U.S.  751  (1997). 

Operationally,  this  amendment 
achu^ves  the  goals  of  (1)  permitting  such 
offenses,  whether  as  the  instant  or  prior 
offense  of  conviction,  to  qualify  for 
Career  Offender  purposes,  and  (2) 
ensuring  that,  when  such  an  instant 
offense  establishes  the  defendant  as  a 
Career  Offender,  the  resulting  guideline 
sentence  is  determined  under  §481.1 
using  a  count  of  conviction  that  has  a 
statutory  maximum  of  life 
imprisonment.  The  resulting 
consecutive  sentence  to  be  imposed  on 
the  18  U.S.C.  §  924(c)  or  18  U.S.C. 
§  929(a)  count  is  at  least  the  minimum 
required  by  statute,  and  may  be  longer 
t(j  the  extent  necessary  to  achieve  the 
total  Career  Offender  punishment  This 
amendment  does  not  change  the  current 
guideline  rules  forbidding  application  of 
guideline  weapon  enhancements  when 
the  defendant  is  convicted  of  a  18  U.S.C. 
§  924(c)  or  18  U.S.C.  §  929(a)  offense. 
Furthermore,  under  this  amendment, 
when  the  defendant  is  conticted  of  a  18 
U.S.C.  §  924(c)  or  18  U.S.C.  §  929(a) 


offense  but  that  offense,  together  with 
any  prior  convictions,  does  not  establish 
the  defendant  as  a  Career  Offender,  the 
current  guideline  rules  for  sentencing 
on  that  18  U.S.C.  §  924(c)  or  18  U.S.C. 
§  929(a)  count  continue  to  apply. 
Accordingly,  under  §  2K2.4.  the 
guideline  sentence  on  that  count  is  the 
statutory  minimum,  and  that  sentence  is 
imposed  independently  and 
consecutively  to  the  sentence  on  other 
counts.  No  adjustments  in  Chapters 
Three  or  Four  apply  to  adjust  the 
guideline  sentence  for  that  18  U.S.C. 
§  924(c)  or  18  U.S.C.  §  929(a)  count. 

However,  under  this  amendment, 
when  the  18  U.S.C.  §  924(c)  or  18  U.S.C. 
§  929(a)  count  establishes  the  defendant 
as  a  Career  Offender,  which  the  court 
will  determine  under  §§4Bl.l  and 
481.2,  new  special  rules/instructions 
will  apply.  To  determine  the  guideline 
sentence  on  the  18  U.S.C.  §  924(c)  or  18 
U.S.C.  §  929(a)  count,  the  court  moves 
directly  from  §2K2.4  to  §481.1  and 
applies  the  new  Special  Instruction 
therein,  including  the  instructions 
regarding  multiple  counts  of  conviction. 

Section  2K2.4  is  amended  by 
redesignating  subsection  (b)  as 
subsection  (d);  by  striking  subsection  (a) 
and  inserting  the  following: 

"(a)  If  the  defendant,  whether  or  not 
convicted  of  another  crime,  was 
convicted  of  violating  section  844(h)  of 
title  18,  United  States  Code,  the 
guideline  sentence  is  the  term  of 
imprisonment  required  by  statute. 
Chapters  Three  and  Four  shall  not  apply 
to  that  count  of  conviction. 

(b)  Except  as  provided  in  subsection 
(c),  if  the  defendant,  whether  or  not 
convicted  of  another  crime,  was 
convicted  of  violating  section  924(c)  or 
section  929(a)  of  title  18,  United  States 
Code,  the  guideline  sentence  is  the 
minimum  term  of  imprisonment 
required  by  statute.  Chapters  Three  and 
Four  shall  not  apply  to  that  count  of 
conviction. 

(c)  If  the  defendant  (i)  was  convicted 
of  violating  section  924(c)  or  section 
929(a)  of  title  18.  United  States  Code: 
and  (ii)  as  a  result  of  that  conviction 
(alone  or  in  addition  to  another  offense 
of  conviction),  is  determined  to  be  a 
career  offender  under  §  48 1.1  (Career 
Offender),  the  guideline  sentence  shall 
be  determined  under  §4Bl.l{c).  Except 
for  §§3El.l  (Acceptance  of 
Responsibility).  4B1.1,  and  4B1.2 
(Definitions  of  Terms  Used  in  Section 
481.1),  Chapters  Three  and  Four  shall 
not  apply  to  that  count  of  conviction.". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  1  and  inserting 
the  following: 


"(A)  Application  of  Subsection  (a). — 
Section  844(h)  of  title  18,  United  State 
Code,  provides  a  mandatory  term  of 
imprisonment  of  10  years  (or  20  vears 
for  the  second  or  subsequent  offense). 
Accordingly,  the  guideline  sentence  for 
a  defendant  convicted  under  18  U.S.C. 
§  844(h)  is  the  term  required  bv  the 
statute.  Section  844(h)  of  title  18,  United 
States  Code,  also  requires  a  term  of 
imprisonment  imposed  under  that 
section  to  run  consecutively  to  any 
otlier  term  of  imprisonment. 

(8)  Application  of  Subsection  fb). — 
Sections  924(c)  and  929(a)  of  title  18. 
United  States  Code,  provide  mandatory 
minimum  terms  of  imprisonment  (e.g., 
not  less  than  five  years).  Except  as 
provided  in  subsection  (c),  in  a  case  in 
which  the  defendant  is  convicted  under 
18  U.S.C.  §  924(c)  or  §  929(a).  the 
guideline  sentence  is  the  minimum  term 
required  bv  the  relevant  statute.  Each  of 
18  U.S.C.  §§  924(c)  and  929(a)  also 
requires  that  a  term  of  imprisonment 
imposed  under  this  section  shall  run 
consecutively  to  any  other  term  of 
imprisonment. 

In  a  case  in  which  the  guideline 
sentence  is  determined  under 
subsection  (b).  a  sentence  above  the 
minimum  term  required  bv  18  U.S.C, 
§  924(c)  or  §  929(a)  is  an  upward 
departure  from  the  guideline  sentence. 
A  departure  may  be  warranted,  for 
example,  to  reflect  the  seriousness  of  the 
defendant's  criminal  history  in  a  case  in 
which  the  defendant  is  convicted  of  an 
18  U.S.C.  §  924(c)  or  §  929(a)  offense  but 
is  not  determined  to  be  a  Career 
Offender  under  §4Bl.l.  See  Application 
Note  3. 

(C)  Application  of  Subsection  (c). — In 
a  case  in  which  the  defendant  (i)  was 
convicted  of  violating  18  U.S.C.  §  924(c) 
or  18  U.S.C.  §  929(a)  and  (ii)  as  a  result 
of  that  conviction  (alone  or  in  addition 
to  another  offense  of  conviction),  is 
determined  to  be  a  career  offender 
under  §4Bl.l{Career  Offender),  the 
guideline  sentence  shall  be  determined 
under  §481. 1(c)  The  amount  of  the 
mandatory  term  of  imprisonment  that  is 
imposed  to  run  consecutively  in  such  a 
case  also  is  determined  under 
§481. 1(c). ". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  first  sentence  of  the  first 
paragraph  by  inserting  "Weapon 
Enhancement — "  before  "If  a  sentence"; 
and  by  striking  the  third  paragraph 
(beginning  "In  a  few  cases,")  in  its 
entirety. 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  and  inserting 
the  following: 
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"Chapters  Three  and  Four. — Except 
for  those  cases  covered  by  subsection 
(c),  do  not  apply  Chapter  Three 
(Adjustments)  and  Chapter  Four 
(Criminal  History  and  Criminal 
Livelihood)  to  any  offense  sentenced 
under  this  guideline.  Such  offenses  are 
excluded  from  application  of  these 
chapters  because  the  guideline  sentence 
for  each  offense  is  determined  onlv  bv 
the  relevant  statute.  See  §§  3Dl .  1 
(Procedure  for  Determining  Offense 
Level  on  Multiple  Counts)  and  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Conviction).  For  those  cases  covered  by 
subsection  (c).  the  adjustment  in  §  3E1.1 
(Acceptance  of  Responsibility)  may 
apply,  as  provided  in  §4Bl.l(c).  No 
other  adjustments  in  Chapter  Three  and 
no  provisions  of  Chapter  Four  (Criminal 
Historv  and  Criminal  Livelihood),  other 
than  §'§481.1  and  481.2,  shall  apply  in 
determining  the  guideline  sentence  on  a 
conviction  under  18  U.S.C.  §  924(c)  or 
§929(a).". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  inserting  "Terms  of 
Supervised  Release. — "  before 
"Imposition". 

The  Commentary  to  §  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  inserting  "Fines. — "  before 
"Subsection  (b)". 

Section  481.1  is  amended  by  striking 
"A  defendant  is  a  career  offender"  and 
all  that  follows  through  "corresponding 
to  that  adjustment."  and  inserting  the 
following: 

"(a)  A  defendant  is  a  career  offender 
if  (1)  the  defendant  was  at  least  eighteen 
years  old  at  the  time  the  defendant 
committed  the  instant  offense  of 
conviction,  (2)  the  instant  offense  of 
conviction  is  a  felony  that  is  either  a 
crime  of  violence  or  a  controlled 
substance  offense,  and  (3)  the  defendant 
has  at  least  two  prior  felony  convictions 
of  either  a  crime  of  violence  or  a 
controlled  substance  offense. 

(b)  Except  as  provided  in  subsection 
(c).  if  the  offense  level  for  a  career 
offender  from  the  table  below  is  greater 
than  the  offense  level  otherwise 
applicable,  the  offense  level  from  the 
table  below  shall  apply.  A  career 
offender's  criminal  history  categorv-  in 
every  case  under  this  subsection  shall 
be  Category  VI. 


Offense  statutory  maximum 


Offense 
level  ■ 


Offense  statutory  maximum 


Offense 
level  ■ 


(1)  Life    

(2)  25  years  or  more  

(3)  20  years  or  more,   but 
tnan  zi>  years  

(4)  15  years  or  more,  but  less 
than  20  years  


37 
34 

32 

29 


(5)  10  years  or  more,  but  tess 

than  15  years  24 

(6)  5  years  or  more,  but  less  ttian 

10  years  17 

(7)  More  ttian   1   year,  but  less 

than  5  years    12 

'If  an  adjustment  from  §3E1  1  (Acceptance 
of  Responsibility)  applies,  decrease  the  of- 
fense level  by  the  numtser  of  levels  cor- 
responding to  thai  ad)ustment 

(c)  If  the  defendant  (1)  was  convicted 
of  violating  18  U.S.C.  §  924(c)  or 
§  929(a);  and  (2)  as  a  result  of  that 
conviction  (alone  or  in  addition  to 
another  offense  of  conviction),  is 
determined  to  be  a  career  offender 
under  subsection  (a): 

(A)  The  offense  level  shall  be — 

(i)  in  the  case  of  a  conviction  only  of 
an  offense  under  18  U  S.C.  §  924(c)  or 
§  929(a):  level  37,  decreased  by  the 
number  of  levels  corresponding  to  anv 
adjustment  under  §  3E1.1  (Acceptance 
of  Responsibility)  that  applies;  or 

(ii)  in  the  case  of  multiple  counts  of 
conviction:  the  greater  of  (I)  the  offense 
level  applicable  to  the  counts  of 
conviction  other  than  the  18  U.S.C. 
§  924(c)  or  §  929(a)  count,  or  (II)  level 
37,  decreased  by  the  number  of  levels 
corresponding  to  any  adjustment  under 
§  3El,l  that  applies. 

(B)  The  criminal  history  category  shall 
be  Category  VI. 

(C)  The  amount  of  the  mandatory  term 
of  imprisonment  that  is  imposed  to  run 
consecutively  shall  be  determined  as 
follows: 

(i)  A  consecutive  sentence  of 
imprisonment  shall  be  imposed  on  anv 
count  of  conviction  under  18  U.S.C. 
§  924(c)  or  §  929(a).  The  length  of  such 
consecutive  sentence  shall  be  at  least 
the  minimum  term  required  by  law, 

(ii)  After  taking  into  account  the 
required  statutory'  minimum 
consecutive  sentence  under  subdivision 
(i).  the  balance  of  the  total  punishment 
shall  be  allocated  and  imposed,  to  the 
extent  possible,  on  the  counts  of 
conviction,  other  than  18  U.S.C. 
§§  924(c)  and  929(a),  in  accordance  with 
the  rules  in  §  5Gl  .2  (Sentencing  on 
Multiple  Counts  of  Conviction),  as 
applicable. 

(iii)  If  the  statutory  minimum 
sentence  on  the  count  of  conviction 
under  18  U.S.C.  §  924(c)  or  §  929(a) 
together  with  the  sentence  imposed  on 
the  remaining  counts  is  less  than  the 
total  punishment,  then  the  minimum 
sentence  on  the  count  of  conviction 
under  18  U.S.C.  §  924(c)  or  §  929(a)  shall 
be  increased  to  the  extent  necessary  to 
achieve  the  total  punishment.  ". 


The  Commentar\  to  ^  4Bl  2  captioned 
■  Application  Notes  '  is  amended  bv 
striking  in  the  first  paragraph  of  Note  1 
"For  purposes  of  this  guideline — "  and 
inserting    Definitions — For  purposes  of 
this  guideline:";  and  by  striking  'A 
prior  conviction  for  violating  '  and  all 
that  follows  through  "Criminal 
Histor\))."  and  inserting  the  following: 

"A  violation  of  18  U  S  C.  §  924(c)  or 
§  929(a)  is  a  "crime  of  violence"  or  a 
"controlled  substance  offense  "  if  the 
offense  of  conviction  established  that 
the  underlying  offense  was  a  "crime  of 
violence  '  or  a  "controlled  substance 
offense".  (Note  that  in  the  case  of  a  prior 
18  U.S.C.  §  924(c)  or  §  929(a)  conviction, 
if  the  defendant  also  was  convicted  of 
the  underlying  offense,  the  two  pnor 
convictions  will  be  treated  as  related 
cases  under  §  4Al  .2  (Definitions  and 
Instruction  for  Computing  Criminal 
History)).". 

The  Commentary  to  §  4Bl  .2  captioned 
"Application  Notes"  is  amended  bv 
striking  the  text  of  Note  2  in  its  entirety 
and  inserting  the  following: 

"Application  of  §4Bl  ifc)  — 

(A)  In  General  —Section  4Bl.l(c) 
applies  in  any  case  in  which  the 
defendant  (i)  was  convicted  of  violating 
18  U.S.C.  §  924(c)  or  §  929(a);  and  (ii)  as 
a  result  of  that  conviction  (alone  or  in 
addition  to  another  offense  of 
conviction),  is  determined  to  be  a  career 
offender  under  §4Bl.l(a). 

fB)  Imposition  of  Consecutive  Term  of 
imprisonment. — The  amount  of  the 
mandator*-  term  of  imprisonment  that  is 
imposed  to  run  consecutivelv  in  such  a 
case  also  is  determined  under 
§  481.1(c).  The  sentence  imposed  for  a 
conviction  under  18  U.S.C.  §  924(c)  or 
§  929(a)  must,  under  that  statute,  consist 
of  a  minimum  term  of  imprisonment 
imposed  to  run  consecutivelv  to  the 
sentence  on  any  other  count   In  the  case 
of  a  career  offender  to  whom  §  48 1.1(c) 
applies,  typically  the  court  will 
determine  the  applicable  statutorv 
minimum  sentence,  subtract  that 
minimum  from  the  total  punishment 
determined  for  all  counts  considered 
together,  impose  that  minimum 
consecutive  sentence  on  the  18  U.S.C. 
§  924(c)  or  §  929(a)  count,  and  then 
impose  the  balance  of  the  total 
punishment  on  the  other  counts  in 
accordance  with  the  rules  provided  in 
§  5G1 .2  (Sentencing  on  Multiple  Counts 
of  Convictions),  In  some  cases  covered 
by  §4Bl.l(c).  a  consecutive  term  of 
imprisonment  longer  than  the  minimum 
required  by  the  18  U.S.C,  §  924(c)  or 
§  929(a)  statute  will  be  necessary  in 
order  both  to  achieve  the  required  total 
punishment  determined  by  the  court 
and  also  comply  with  the  applicable 
statutory  requirements.  Note  that  a 
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consecutive  sentence  longer  than  the 
statutory  minimum  under  18  U.S.C. 
§  924(c)  or  §  929(a)  will  be  necessary 
when  the  total  guideline  punishment 
determined  by  the  court  exceeds  the 
aggregate  statutory  maximum  term(s)  of 
imprisonment  on  any  counts  other  than 
18  U.S.C.  §§  924(c)  aiid  929(a)  by  more 
than  the  aggregate  statutory  minimum 
terms  on  the  18  U.S.C.  §§  924(c)  and 
929(a)  counts. 

(C)  Examples. — The  following 
examples  illustrate  the  application  of 
§  4B 1 . 1  (c)  in  a  variety  of  multiple  count 
situations  in  which  the  18  U.S.C. 
§  924(c)  count  establishes  the  defendant 
as  Career  Offender: 

(!)  The  defendant  is  convicted  of  one 
count  of  violating  18  U.S.C.  §  924(c)  for 
possessing  a  firearm  in  furtherance  of  a 
drug  trafficking  crime  (15  year 
mandatorv  minimum),  and  one  count  of 
violating  21  U.S.C.  §84irb)(l)(C) 
(assume  the  statutor>'  maximum  of  20 
years  applies).  Applying  §4Bl.l(c),  the 
court  determines  a  combined  offense 
level  of  34  (assuming  a  3-level  reduction 
under  §  3E1.1),  and  determines  that  a 
total  punishment  of  300  months  is 
appropriate.  The  court  then  imposes  a 
minimum  sentence  of  60  months,  as 
statutorily  required  under  18  U.S.C. 
1^  924(c),  and  also  as  required  by  18 
use.  §  924(c),  imposes  that  sentence  to 
run  consecutively  to  a  sentence  of  240 
months  (300  -  60  =  240)  imposed  on  the 
21  U.S.C.  §841  count.  Alternatively, 
had  the  court  determined  that  a 
sentence  of  327  months  (top  of  the 
guideline  range)  was  appropriate,  it 
necessarily  would  have  increased  the 
consecutive  sentence  on  the  18  U.S.C. 
§  924(c)  count  to  87  months. 

(ii)  The  defendant  is  convicted  of  one 
count  of  18  U.S.C.  §  924(c)  (firearm 
possession  in  furtherance  of  drug 
trafficking),  one  count  of  drug 
trafficking  under  21  U.S.C. 
§  841(h)(1)(C)  (assume  the  statutory 
maximum  sentence  of  30  years  applies). 
and  one  count  of  violating  21  U.S.C. 
§  843(b)  (statutory  maximum  of  4  years). 
Applying  §4Bl.l(c).  the  court 
determines  a  combined  offense  level  of 
36  and  selects  a  total  punishment  of  324 
months.  Sentence  is  imposed  as  follows: 

(I)  a  minimum  sentence  of  60  months  on 
the  18  U.S.C.  §  924(c)  count  imposed  to 
run  consecutively  to  all  other  counts; 

(II)  a  sentence  of  264  months  on  the  21 
U.S.C  §  841  count  (324  -  60  =  264 
months  balance  of  total  punishment  to 
be  allocated  and  imposed  on  the  non- 
924(c)  counts);  and  (III)  a  sentence  of  48 
months  on  the  21  US.C.  §  843(b)  count, 
imposed  to  run  concurrentlv  with  the  21 
U.S.C.  §841  count.  Alternatively,  if  the 
court  had  determined  that  a  sentence  of 
405  months  (top  of  the  guideline  range) 


was  appropriate,  the  sentence  on  the  21 
U.S.C.  §  841  count  would  have  been 
increased  to  345  months  (405  -  60  = 
345). 

(iii)The  defendant  is  convicted  of  two 
counts  of  18  U.S.C.  §  924(c)  (for 
possessing  a  firearm  in  two  separate 
drug  trafficking  offenses),  and  one  count 
of  conspiracy  under  21  U.S.C.  §846 
(assume  a  statutory  maximum  of  life 
and  minimum  of  ten  years  is  applied). 
The  court  determines,  under  §4Bl.l(c), 
that  the  combined  offense  level  is  42 
and  that  a  total  punishment  of  480 
months  is  appropriate.  As  required  by 
statute,  a  minimum  consecutive 
sentence  of  60  months  is  imposed  on 
the  first  18  U.S.C.  §  924(c)  count,  and  a 
minimum  consecutive  sentence  of  300 
months  is  imposed  on  the  second  18 
U.S.C.  §  924(c)  count.  The  balance  of  the 
total  punishment,  120  months  (480  -  (60 
+  300)  =  120),  is  imposed  on  the  21 
U.S.C.  §846  count.". 

Section  5Gl.2(a)  is  amended  by 
inserting  a  comma  after  "other  term  of 
imprisonment";  and  by  inserting  ". 
except  as  provided  in  §4Bl.l  (Career 
Offender)"  after  "independently". 

The  Commentary  to  §  5G1.2  is 
amended  by  striking  the  first  paragraph 
and  inserting  the  following: 

"Application  Notes: 

1.  In  General — This  section  specifies 
the  procedure  for  determining  the 
specific  sentence  to  be  formally 
imposed  on  each  count  in  a  multiple- 
count  case.  The  combined  length  of  the 
sentences  ("total  punishment")  is 
determined  by  the  court  after 
determining  the  adjusted  combined 
offense  level  and  the  Criminal  History 
Category.  Except  as  otherwise  required 
by  law  or  by  §4Bl.l(c).  the  total 
punishment  is  to  be  imposed  on  each 
count,  and  the  sentences  on  all  counts 
are  imposed  to  run  concurrently  to  the 
extent  allowed  by  the  statutory 
maximum  sentence  of  imprisonment  for 
each  count  of  conviction.";  and  by 
striking  the  last  paragraph  and  inserting 
the  following: 

"2.  Mandatory  Minimum  and 
Mandatory  Consecutive  Terms  of 
Imprisonment  (Not  Covered  by  Special 
Instruction). — Subsection  (a)  applies  if  a 
statute  (A)  specifies  a  term  of 
imprisonment  to  be  imposed;  and  (B) 
requires  that  such  term  of  imprisonment 
be  imposed  to  run  consecutively  to  any 
other  term  of  imprisonment.  See,  e.g.,  18 
U.S.C.  §  924(c)  (requiring  mandatory 
minimum  terms  of  imprisonment,  based 
on  the  conduct  involved,  and  also 
requiring  the  sentence  imposed  to  run 
consecutively  to  any  other  term  of 
imprisonment).  Except  for  certain 
Career  Offender  situations  in  which 
subsection  (c)  of  §4Bl.l  (Career 


Offender)  applies,  the  term  of  years  to 
be  imposed  consecutively  is  the 
minimum  required  by  the  statute  of 
conviction,  and  is  independent  of  the 
guideline  sentence  on  any  other  count. 
See.  e.g..  Commentary  to  §§  2K2.4  (Use 
of  Firearm.  Armor-Piercing 
Ammunition,  or  Explosive  During  or  in 
Relation  to  Certain  Crimes)  and  3D1.1 
(Procedure  for  Determining  Offense 
Level  on  Multiple  Counts)  regarding 
determination  of  the  offense  levels  for 
related  counts  when  a  conviction  under 
18  U.S.C.  §  924(c)  is  involved.  Note, 
however,  that  even  in  the  case  of  a 
consecutive  term  of  imprisonment 
imposed  under  subsection  (a),  any  term 
of  supervised  release  imposed  is  to  nin 
concurrently  with  any  other  term  of 
supervised  release  imposed.  See  18 
U.S.C.  §  3624(e).  Subsection  (a)  also 
applies  in  certain  other  instances  in 
which  an  independently  determined 
and  consecutive  sentence  is  required. 
See,  e.g.,  Application  Note  3  of  the 
Commentary  to  §  2J1.6  (Failure  to 
Appear  by  Defendant),  relating  to  failure 
to  appear  for  service  of  sentence.". 

4.  Synopsis  of  Proposed  Amendment 

This  amendment  proposes  to  expand 
the  persons  who  may  qualify  as  an 
official  victim  for  purposes  of  the 
enhancement  in  §3A1.2  (Official 
Victim).  Specifically,  this  proposed 
amendment  responds  to  United  States  v. 
Walker,  202  F.3d  181  (3d  Cir.  1999), 
which  held  that  the  enhancement  under 
§  3Al.2(b)  was  not  applicable  in  the 
case  of  a  defendant  prison  inmate  who 
attacked  his  supervisor,  a  food  service 
department  employee  at  the  prison. 
Walkerheld  that  the  work  supervisor 
was  not  a  corrections  officer  within  the 
meaning  of  §  3A1.2.  The  proposed 
amendment  amends  §  3A1.2(b)  to  apply 
to  assaults  of  any  prison  employee  or 
other  person  retained  or  designated  by 
the  prison  to  perform  duties  within  the 
prison.  The  amendment  also  limits 
application  of  the  enhancement,  in  the 
case  of  assaults  on  corrections  officers 
and  prison  employees,  to  offenses  that 
occurred  while  the  defendant  was  in  the 
custody  or  control  of  the  correctional 
facility  or  prison. 

A  general  request  for  comment 
follows  regarding  the  appropriate  scope 
of  coverage  under  the  enhancement  [i.e., 
who  should  be  considered  an  official 
victim  for  purposes  of  proposed 
subsection  (b)(2)). 

Section  3A1.2  is  amended  by  striking 
the  text  of  subsection  (b)  and  inserting 
the  following: 

"during  the  course  of  the  offense  or 
immediate  flight  therefrom,  the 
defendant  or  a  person  for  whose 
conduct  the  defendant  is  otherwise 
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accountable,  knowing  or  having 
reasonable  cause  to  believe  that  a  person 
was — 

(1)  a  law  enforcement  officer,  or 

(2)  a  corrections  officer  or  prison 
employee,  in  the  case  of  an  offense 
that  occurred  while  the  defendant  (or 
a  person  for  whose  conduct  the 
defendant  is  otherwise  accountable) 
was  in  the  custody  or  control  of  a 
prison  or  other  correctional  facility. 

assaulted  such  officer  or  employee  in  a 
manner  creating  a  substantial  risk  of 
serious  bodily  injury, 
increase  by  3  levels.". 

The  Commentary  to  §  3A1.2  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  5  and  inserting 
the  following: 

"Subdivision  fb)  applies  in 
circumstances  tantamount  to  aggravated 
assault  against  a  law  enforcement 
officer,  corrections  officer,  or  prison 
employee,  committed  in  the  course  of. 
or  in  immediate  flight  following, 
another  offense.  While  this  subdivision 
may  apply  in  cormection  with  a  variety 
of  offenses  that  are  not  by  nature 
targeted  against  official  victims  (such  as 
a  bank  robbery),  its  applicability  is 
limited  to  assaultive  conduct  against 
law  enforcement  officers,  corrections 
officers,  or  prison  employees  that  is 
sufficiently  serious  to  create  at  least  a 
"substantial  risk  of  serious  bodily 
injury"  and  that  is  proximate  in  time  to 
the  commission  of  the  offense. 

"Prison  employee",  for  purposes  of 
subsection  (b)(2),  includes  any 
individual  retained  or  designated  by  a 
prison  or  other  correctional  facility  to 
perform  any  duty  or  function  within  the 
prison  or  other  correctional  facility, 
regardless  of  whether  the  individual  is 
compensated  for  the  performance  of  the 
duty  or  function  and  whether  the 
individual  technically  is  an  employee  of 
the  prison  or  other  correctional  facility. 
For  example,  the  term  "prison 
employee"  includes  an  individual 
employed  by  the  prison  as  a  kitchen 
supervisor,  as  well  as  a  nurse  who, 
under  contract,  provides  medical 
services  to  prisoners  in  the  prison 
health  facility.". 

Issue  for  Comment:  The  Commission 
requests  comment  on  the  appropriate 
scope  of  the  enhancement  provided  in 
§  3A1. 2(b)(2).  Are  there  particular 
individuals  or  groups  of  individuals 
against  whom  assaults  by  the  defendant 
in  a  correctional  or  prison  setting 
should  subject  the  defendant  to 
enhanced  punishment?  For  example, 
should  the  enhancement  be  expanded, 
further  than  that  proposed  in  the 
amendment,  to  include  individuals  who 
assist  law  enforcement  officers  in  the 


performance  of  official  duties'  Should 
the  enhancement  cover  individuals  who 
perform  functions  within  a  prison  (as  an 
employee,  under  contract,  or  otherwise) 
but  who  do  not  have  regular  contact 
with,  or  exercise  any  supervision  of, 
prisoners  (e.g..  an  electrician  under 
contract  who  repairs  wiring  in  a 
building  typically  off-limits  to 
prisoners)?  Should  the  enhancement 
cover,  for  example,  a  minister  or 
attorney  who  is  assaulted  while 
providing  volunteer  services  to  inmates? 

5.  Synopsis  of  Amendment 

This  proposal  amends  §  3E1.1 
(Acceptance  of  Responsibility)  by  (1) 
deleting  subsection  fb)(l)  which 
provides  an  additional  one-level 
reduction  if  the  defendant  timely 
provides  complete  information  to  the 
government  concerning  his  own 
involvement  in  the  offense;  and  (2) 
resolving  a  circuit  conflict  regarding 
whether  the  court  may  deny  an 
acceptance  of  responsibility  reduction 
when  the  defendant  commits  a  new- 
offense  unrelated  to  the  offense  of 
conviction. 

Section  3El.l(b)  provides  alternative 
reductions  for  either  (1)  timely 
providing  complete  information  to  the 
government  concerning  the  defendant's 
own  involvement  in  the  offense;  or  (2) 
timely  notifying  authorities  of  the 
defendant's  intention  to  enter  a  plea  of 
guilty.  Subsection  (b)(2)  specifically 
addresses  the  goal  of  permitting  the 
government  to  avoid  preparing  for  trial 
and  permitting  the  court  to  allocate  its 
resources  efficiently  However,  it  has 
been  argued  that  subsection  (b)(1) 
undermines  the  incentive  to  plead 
guilty  in  subsection  (b)(2),  because  the 
defendant  can  receive  the  reduction 
even  if  the  defendant  has  caused  the 
government  and  the  court  to  devote 
substantial  resources  to  preparing  the 
case  for  trial.  Under  this  proposal,  a 
defendant  who  accepts  responsibility 
for  the  offense  would  receive  a  two-level 
reduction  under  subsection  (a),  and  an 
additional  one-level  reduction  only  if 
the  defendant  timely  notifies  authorities 
of  his  intent  to  plead  guilty.  This 
proposal  is  intended  to  save  both 
judicial  and  governmental  resources  by 
providing  defendants  a  stronger 
incentive  to  timely  plead  guilty. 

This  amendment  also  resolves  a 
circuit  conflict  regarding  whether  the 
court  may  deny  an  acceptance  of 
responsibility  reduction  when  the 
defendant  commits  a  new  offense 
unrelated  to  the  offense  of  conviction. 
The  majority  of  circuits  have  held  that 
the  sentencing  court  may  consider  new 
criminal  conduct  (i.e  .  conduct 
occurring  after  the  defendant  has  been 


charged  for  the  instant  offense),  such  as 
subsequent  drug  use  or  the  commission 
of  the  new  offense,  when  determining 
whether  an  adjustment  for  acceptance  of 
responsibility  is  warranted  The  Sixth 
Circuit,  the  sole  minority  circuit,  has 
held  that  the  court  may  not  look  at  post- 
indictment  conduct  unrelated  to  the 
offense  of  conviction  when  assessing  the 
defendant's  acceptance  of  responsibilitv 
for  the  underlying  offense  (see  United 
States  V.  Morrison.  983  F.2d  730  (6th 
Cir.  1993)).  This  amendment  adopts  the 
majority  view  by  making  clear  that  a 
defendant  who  commits  another  offense 
while  pending  trial  or  sentencing  on  the 
instant  offense  ordinarily  is  not  entitled 
to  a  reduction  under  this  guideline 

Section  3El.l(b)  is  amended  bv 
striking  "has  assisted  authorities    and 
all  that  follows  through  "notifying"  and 
inserting  "notified  " 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "Appropriate 
Considerations  in  Determining 
Applicability  of  Acceptance  of 
Responsibility. — '  before  "In 
determining  ". 

The  Commentary  to  §  3El  1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  "Convictions  by 
Trial. —  "  before  "This  adjustment". 

The  Commentary  to  §  3E1.1  captioned 
'Application  Notes"  is  amended  in 
Note  3  by  inserting  "Application  of 
Subsection  (a). — "  before  "Entry  of  a 
plea" 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  4  in  its  entirety 
and  inserting  the  following 

"'Inapplicaoility  of  Adjustment  — A 
defendant  who  (A)  receives  an 
enhancement  under  §  3Cl  1 
(Obstructing  or  Impeding  the 
Administration  of  Justice);  or  (B) 
commits  another  offense  while  pending 
tnal  or  sentencing  on  the  instant 
offense,  ordinarily  is  not  entitled  to  a 
reduction  under  this  guideline  (There 
may.  however,  be  extraordinar\  cases  in 
which  an  adjustment  under  this 
guideline  is  warranted  even  though  the 
defendant  received  an  enhancement 
under  §  3Cl  1 .  or  committed  another 
such  offense,  or  both.]" 

The  Commentary  to  §  3El  1  captioned 
"Application  Notes  "  is  amended  in 
Note  5  by  inserting  "Deference  on 
Review — "  before  "The  sentencing 
judge" 

The  Commentary  to  §  3El  1  captioned 
"Application  Notes  "  is  amended  by 
striking  the  first  sentence  of  Note  6  and 
inserting  "Application  of  Subsection 
(b). —  ";  and  by  striking  "has  assisted 
authorities  in  the  investigation  or 
prosecution  of  his  own  misconduct  by 
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taking  one  or  both  of  the  steps  set  forth 
in  subsection  (b)"  and  inserting  "timely 
notified  authorities  of  the  defendant's 
intention  to  enter  a  guilty  plea". 

The  Commentary  to  §  3E  1.1  captioned 
"Background"  is  amended  in  the  second 
sentence  of  the  first  paragraph  bv 
striking  "by  taking,  in  a  timely  fashion, 
one  or  more  of  the  actions  listed  above 
(or  some  equivalent  action)":  and  in  the 
second  paragraph  by  striking  "has 
assisted  authorities  in  the  investigation 
or  prosecution  of  his  own  misconduct 
by  taking  one  or  more  of  the  steps 
specified  in  subsection  (b)"  and 
inserting  "timely  notified  authorities  of 
the  defendant's  intention  to  enter  a 
guilty  plea '. 

6.  Synopsis  of  Proposed  Amendment 

This  proposed  amendment  makes 
technical  and  conforming  changes  to 
various  guideline  provisions.  The 
proposed  amendment  acfiomplishes  the 
following: 

(1)  Clarifies  that  language  in 
§5Dl.2(c)  (recommending  the 
maximum  term  of  supervised  release  for 
sex  offenders)  is  a  policv  statement; 

(2)  Conforms  the  language  in 
§2B4. 1(b)(2)  concerning  offenses  that 
"affect  a  financial  institution"  with 
subsection  (b)(12)  of  §  281.1  (Larceny. 
Embezzlement,  and  other  forms  of 
Theft:  Offenses  Involving  Stolen 
Property:  Property  Damage  or 
Destruction.  Fraud  and  Deceit). 

(3)  Inserts  a  missing  "uc"  in 

§§  2Cl.r(b)(l)( A)  and'2Ql. 6(a)(3). 

(4)  (A)  Updates  statutory  references  in 
§§2Dl.9  (Placing  or  Maintaining 
Dangerous  Devices  on  Federal  Property 
to  Protect  the  Unlawful  Production  of 
Controlled  Substances:  Attempt  and 
Conspiracy).  2Dl,ll  (Unlawfully 
Distributing,  Importmg.  Exporting  or 
Possessing  a  Listed  Chemical:  Attempt 
or  Conspiracy),  and  2D1.13  (Structuring 
Chemical  Transactions  or  Creating  a 
Chemical  Mixture  to  Evade  Reporting  or 
Recordkeeping  Requirements)  and 
Appendix  A  (Statutory  hidex)  to 
correspond  to  statutory  redesignations 
made  by  the  Hillory  J.  Farias  and 
Samantha  Reid  Date  Rape  Prevention 
Act:  and  (B)  corrects  references  to  the 
new  chemical  quantity  tables  in 
§201.11. 

(5)  Corrects  a  change  to  the 
commentary  of  §  2N2. 1(b)(1)  that  was 
inadvertently  made  as  part  of  the 
conforming  package  of  amendments  in 
the  Economic  Crime  Package. 

(6)  Corrects  a  grammatical  error  in 
Note  (D)  of  §  2T1 . 1  {c)(  1 )  by  replacing 
"subdivisions  (A).  (B),  or  (C)"  with 
"subdivision  (A),  (B).  or  (C)". 

(7)  Adds  a  mandatory  condition  to 
§§5Bl.3  (Conditions  of  Probation)  and 


5Dl,3  (Conditions  of  Supervised 
Release)  that  the  defendant  provide 
DNA  if  the  defendant  is  required  to  do 
so  by  the  DNA  Analysis  Backlog 
Elimination  Act  of  2000.  Pursuant  to 
section  3  of  this  Act,  a  defendant  is 
required  to  provide  a  DNA  sample  if  the 
defendant  is  convicted  of  certain 
offenses  (e.g.,  murder,  kidnapping). 

(8)  Deletes  from  Application  Note  5  of 
§  5E1.1  (Fines  for  Individual 
Defendants)  an  incorrect  statement 
concerning  the  Clean  Air  Act. 

(9)  Inserts  a  missing  "Background" 
title  in  §5Fl.7  (Shock  Incarceration). 

(10)  Conforms  Part  A  of  Chapter 
Seven  and  §  7B1.3  (Revocation  of 
Supervised  Release)  to  current  statutor\' 
law  and  provides  an  explanatory  note 
concerning  the  condition  of  intermittent 
confinement  as  a  condition  of 
supervised  release. 

(11)  Updates  statutory  references  in 
§5Fl.5  (Occupational  Restrictions). 

(12)  Refers  18  U.S.C.  §2245  (sexual 
abuse  resulting  in  death)  to  §  2A1.1 
(First  Degree  Murder)  in  Appendix  A 
(Statutory  Index). 

(13)  Repromulgates  amendment  568. 
effective  November  1,  1997,  to  correct 
an  inadvertent  omission  of  a  conforming 
amendment  to  §4Bl.4  (Armed  Career 
Criminal)  from  amendment  568. 

(14)  Responds  to  new  legislation  as 
follows: 

(A)  Updates,  in  §  2B1.1,  a  statutory- 
reference  in  the  definition  of  "means  of 
identification"  to  correspond  to  a 
redesignation  made  by  the  Internet  False 
Identification  Prevention  Act  of  2000, 
Pub,  L.  106-578,  Dec.  28.  2000,  114  Stat. 
305. 

(B)  References  in  Appendix  A  two 
new  offenses  created  by  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000,  Pub.  L.  106- 
569,  Dec.  27,  2000,  _  Stat.  _.  Section 
5410(b)  of  title  42,  which  provides  that 
knowing  and  willful  violations  of  a 
state's  installation  program  standards 
shall  be  punishable  as  a  Class  A 
misdemeanor,  is  referenced  to  §  2N2.1. 
Section  14905  of  title  42,  which 
provides  a  criminal  penalty  of  a 
$250,000  fine  and  five  years' 
imprisonment  for  equity  skimming,  is 
referenced  to  §  2B  1.1, 

(C)  References  16  U.S.C,  §  1437(c)  to 
§  2A2.4  (Obstructing  or  Impeding 
Officers).  Section  1437.  as  amended  bv 
the  National  Marine  Sanctuaries  Act  of 
2000,  Pub.  L.  106-513.  Nov,  13.  2000, 
114  Stat,  2387,  prohibits  the 
interference  with  the  enforcement  of 
conservation  activities  authorized  in 
title  16,  United  States  Code,  including 
refusing  to  permit  any  officer  authorized 
to  enforce  such  title  to  board  a  vessel  for 
purposes  of  conducting  a  search  or 


inspection  in  connection  with  the 
enforcement  of  title  16.  The  Act 
provides  a  statutory-  maximum  of  six 
months,  or  if  the  offense  involved  the 
use  of  a  dangerous  weapon  or  resulted 
in  bodily  injury,  a  statutory  maximum 
of  10  years.  Section  1437(c)  seems 
sufficiently  similar  to  other  offenses 
referenced  to  §  2A2.4  to  warrant 
reference  to  this  guideline, 

(15)  Proposes  several  changes  to 
§  2G1.1  (Promoting  Prostitution  or 
Prohibited  Sexual  Conduct)  to  address 
more  adequately  the  portion  of  section 
112(b)  of  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000  (the 
"Act").  Pub.  L.  106-386.  pertaining  to 
the  new  offense  at  18  U.S.C.  §  1591  (Sex 
Trafficking  of  Children  by  Force,  Fraud 
or  Coercion).  Section  1591  prohibits 
knowingly  transporting  or  harboring  any 
person,  or  benefitting  from  such 
transporting  or  harboring,  knowing 
either  that  force,  fraud,  or  coercion  will 
be  used  to  cause  that  person  to  engage 
in  a  commercial  sex  act.  or  that  the 
person  is  not  18  years  old  and  will  be 
forced  to  engage  in  a  commercial  sex 
act. 

In  response  to  the  Act.  the 
Commission,  in  March  2001.  passed  an 
amendment  that  (A)  referenced  18 
U.S.C.  §  1591  to  §§  201. 1  (Promoting 
Prostitution  or  Prohibited  Sexual 
Conduct)  and  2G2.1  (Sexually 
Exploiting  a  Minor  by  Production  of 
Sexually  Explicit  Visual  or  Printed 
Material):  and  (B)  provided  an 
encouraged  upward  departure  in 
§  2G1.1  to  address  cases  in  which  (i)  the 
defendant  was  convicted  under  18 
U,S,C.  §  1591  and  the  offense  involved 
a  victim  who  had  not  attained  the  age 
of  14  years:  or  (ii)  the  offense  involved 
more  than  10  victims.  Staff  had 
recommended  additional  changes  to 
§  2Gl  .1  at  that  time  but  because 
adequate  public  notice  regarding  those 
changes  had  not  been  provided,  staff 
recommended  that  the  changes  be  made 
during  this  amendment  cycle. 

This  amendment  proposes  three 
substantive  changes  to  §  2Gl,l,  First, 
this  amendment  broadens  the  conduct 
covered  by  the  guideline  to  all 
commercial  sex  acts.  Currently,  the 
conduct  covered  by  the  guideline  is 
limited  to  prostitution.  Second,  this 
amendment  expands  the  "force  or 
coercion"  prong  of  §  2Gl. 1(b)(1)  to  also 
cover  offenses  involving  fraud.  This 
change  addresses  the  increased 
punishment  provided  by  section  1591 
for  offenses  effected  by  "force,  fraud,  or 
coercion".  Third,  after  reviewing  again 
the  statute  and  the  encouraged  upward 
departure  note  that  the  Commission 
passed  in  March,  staff  recommends 
deleting  the  portion  of  the  note 
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pertaining  to  the  age  of  the  victim 
because  it  encourages  a  departure  for 
conduct  arguably  covered  by  the 
guideline  in  subsection  (b)(2). 

Section  5D1.2  is  amended  in 
subsection  (c)  by  inserting  "(Policy 
Statement)"  before  "If  the  instant". 

Section  2B4.1  is  amended  by  striking 
subsection  (b)(2)  in  its  entirety  and 
inserting  the  following: 

"(2)  (Apply  the  greater)  If— 

(A)  the  defendant  derived  more  than 
Si. 000. 000  in  gross  receipts  from  one  or 
more  financial  institutions  as  a  result  of 
the  offense,  increase  by  2  levels:  or 

(B)  the  offense  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution,  increase  by  4 
levels. 

If  the  resulting  offense  level 
determined  under  subdivision  (A)  or  (B) 
is  less  than  level  24,  increase  to  level 
24." 

The  Commentary-  to  §  2B4.1  captioned 
"Application  Notes"  is  amended  bv 
striking  Notes  4  and  5  and  inserting  the 
following: 

"4.  Gross  Receipts  Enhancement 
under  Subsection  (b)(2)(A). — 

(A)  In  General. — For  purposes  nf 
subsection  (b)(2)(A).  the  defendant  shall 
be  considered  to  have  derived  more 
than  Si. 000. 000  in  gross  receipts  if  the 
gross  receipts  to  the  defendant 
individually,  rather  than  to  all 
participants,  exceeded  51,000,000. 

(B)  Definition. — 'Gross  receipts  from 
the  offense'  includes  all  property,  real  or 
personal,  tangible  or  intangible,  which 
is  obtained  directly  or  indirectly  as  a 
result  of  such  offense.  See  18  U.S.C. 

§  982(a)(4). 

5.  Enhancement  for  Substantially 
jeopardizing  the  Safety  and  Soundness 
of  a  Financial  Institution  under 
Subsection  (b)(2)(B). — For  purposes  of 
subsection  (b)(2)(B).  an  offense  shall  be 
considered  to  have  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution  if,  as  a 
consequence  of  the  offense,  the 
institution  (A)  became  insolvent:  (B) 
substantially  reduced  benefits  to 
pensioners  or  insureds:  (C)  was  unable 
on  demand  to  refund  fully  any  deposit, 
payment,  or  investment:  (D)  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  with  another  institution  m  order 
to  continue  active  operations:  or  (E)  was 
placed  in  substantial  jeopardy  of  any  of 
subdivisions  (A)  through  (D)  of  this 
note". 

Section  2Cl,7  is  amended  in 
subsection  {b)(l)(A)  by  striking  the 
period  at  the  end  and  inserting  ":  or". 

Section  2Q1.6  is  amended  in 
subsection  (a)(3)  by  inserting  at  the  end 


or  . 


The  Commentary  to  §  2Dl  9  captioned 
"Statutory  Provisions"  is  amended  bv 
striking  "(e)  "  after  "841"  and  inserting 
"(d)". 

Section  2Dl. 11(a)  is  amended  by 
striking  "below"  and  inserting  "or  (e). 
as  appropriate". 

Section  2Dl.ll  is  amended  in  the 
Notes  before  the  Commentary  in  Note 
(A)  by  striking  "of  this  guideline"  and 
inserting  "or  (e)  of  this  guideline,  as 
appropriate". 

The  Commentar\'  to  §  201 . 1 1 
captioned  "Statutory  Provisions"  is 
amended  by  striking  "(d)"  after  "841" 
and  inserting  "(c)":  and  by  striking  "(g)" 
and  inserting  "(f)". 

The  Commentary  to  §  201 .1 3 
captioned  "Statutory-  Provisions"  is 
amended  by  striking  "(d)"  and  inserting 
"(c)":  and  bv  striking  "(g)  "  and  inserting 

"(n-. 

Appendix  A  (Statutor>'  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  §  841(d)(l).(2)"  by  striking  "(d)" 
and  inserting  "(c)"; 

In  the  line  referenced  to  "21  U  S.C. 
§  841(d)(3)"  by  striking  "(d)"  and 
inserting  "(c)": 

In  the  line  referenced  to  "21  U.S.C. 
§  841(e)"  bv  striking  "(e)"  and  inserting 
"(d)":  and" 

In  the  line  referenced  to  "21  U.S.C. 
§  841(g)  "  by  striking  "(g)"  and  inserting 
"(f)". 

The  Commentary  to  §  2N2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "theft,  property 
destruction,  or". 

Section  2T1.1  is  amended  in  the 
Notes  following  subsection  (c)(1)  in 
Note  D  by  striking  "subdivisions"  and 
inserting  ""subdivision". 

Section  5Bl.3(a)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(10)  the  defendant  shall  submit  to 
the  collection  of  a  DNA  sample  from  the 
defendant  at  the  direction  of  the  United 
States  Probation  Office  if  the  collection 
of  such  a  sample  is  authorized  pursuant 
to  section  3  of  the  DNA  Analysis 
Backlog  Elimination  Act  of  2000  (42 
U.S.C.  §  14135a).". 

Section  5Dl.3(a)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

'"(8)  the  defendant  shall  submit  to  the 
collection  of  a  DNA  sample  from  the 
defendant  at  the  direction  of  the  United 
States  Probation  Office  if  the  collection 
of  such  a  sample  is  authorized  pursuant 
to  section  3  of  the  DNA  Analysis 
Backlog  Elimination  Act  of  2000  (42 
U.S.C.  §  14135a).'. 

The  Commentary  to  §  5El  2  captioned 
Applicdliuii  Notes"  is  amended  in 
Note  5  by  striking  ":  and  42  U.S.C. 
§  741 3(c).  which  authorizes  a  fine  of  up 


to  525,000  per  day  for  violations  of  the 
Clean  Air  Act 

The  Commentary  to  §5F1.7  is 
amended  by  inserting  before  the  first 
paragraph  "Background"'. 

Chapter  Seven,  Part  A,  is  amended  in 
the  second  paragraph  of  2(b)  captioned 
"Super\'ised  Release"  by  striking 
"intermittent  confinement"  and 
inserting    residency  in.  or  participation 
in  thp  program  of,  a  community 
corrections  facility*":  and  by  adding  at 
the  end  the  following: 

"•Note:  Section  3583(d)  of  title  18,  United 
States  Code,  provides  that  '|t]he  court  may 
order,  as  a  further  condition  of  super\ised 
release*   *   *any  condition  set  forth  as  a 
discretionary  condition  of  probation  in 
section  3563(b)(1)  through  (b)(10)  and  (b)(12) 
through  (b)(20).  and  any  other  condition  it 
considers  to  be  appropriate."  Subsection 
(b)(  11)  of  section  3563  is  explicitly  excluded 
as  a  condition  of  supervised  release.  Before 
the  enactment  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996.  the 
condition  at  subsection  (b)(ll)  was 
intermittent  confinement.  The  Act  deleted  18 
U.S.C.  §  3563(b)(2).  authorizing  the  payment 
of  a  fine  as  a  condition  of  probation,  and  re- 
designated the  remaining  conditions  of 
probation  set  forth  in  18  tJ..S.C.  «i  3563(b); 
intermittent  confinement  is  now  set  forth  at 
subsection  (b)(10).  whereas  subsection  (b)(ll) 
sets  forth  the  condition  of  residency  at  a 
community  corrections  facility.  It  would 
appear  that  intermittent  confinement  now  is 
authorized  as  a  condition  of  supervised 
release. 

However,  there  is  some  question  as  to 
whether  Congress  intended  this  result. 
.Althougli  the  .Antiterrorism  and  Effective 
Death  Penalty  Act  re-designated  the 
remaining  paragraphs  of  section  3563(b).  it 
failed  to  make  the  corresponding  re- 
designations  in  18  U.S.C.  §  3583(d),  regarding 
discretionary  conditions  of  supervised 
release.  While  imposition  of  intermittent 
confinement  as  a  condition  of  supervised 
release  does  not  violate  the  letter  of  the  law 
as  it  is  currently  written,  imposition  of  the 
condition  arguably  may  not  be  consistent 
with  its  long-standing  intent,"". 

The  rx)mmentary  to  §  7B1.3  captioned 
"'Application  Notes'"  is  amended  in  Note  5  by 
striking  "18  U.S.C.  §  3.563(b){l  1).  Inlermitlen'l 
confinement  is  not  authorized  as  a  condition 
of  supervised  release.  18  U.S.C.  §  3583(d)." 
and  inserting  "18  U.S.C.  §  3563(b)(10)" 

•Note:  Set:tion  3583(d)  of  title  18.  United 
States  Code,  provides  thal'jllhe  court  may 
order,  as  a  further  condition  of  supervised 
release*   *    'any  condition  set  forth  as  a 
discretionary  condition  of  probation  in 
section  3563(b)(1)  through  (b)(10)  and  (b)(12) 
through  (b)(20).  and  any  other  condition  it 
considers  to  be  appropriate."  Subsection 
(b)(ll)  of  section  3563  is  explicitly  excluded 
as  a  condition  of  supervised  release.  Before 
the  enactment  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996,  the 
condition  at  subsection  (b)(11)  was 
intermittent  confinement.  The  Act  deleted  18 
U,S,C.  §  3563(b)(2).  authorizing  the  payment 
of  a  Fine  as  a  condition  of  probation,  and  re- 
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designated  the  remaining  conditions  of 
probation  set  forth  in  18  U.S.C.  §  3563(b); 
intermittent  confinement  is  now  set  forth  at 
subsection  (b)(10),  whereas  subsection  (b)(ll) 
sets  forth  the  condition  of  residency  at  a 
community  corrections  facility.  It  would 
appear  that  intermittent  confinement  now  is 
Huthorized  as  a  condition  of  supervised 
release. 

However,  there  is  some  question  as  to 
whether  Congress  intended  this  result. 
.Mthough  the  Antiterrorism  and  Effective 
Death  Penalty  Act  re-designated  the 
remaining  paragraphs  of  section  3563(b),  it 
failed  to  make  the  corresponding  re- 
designations  in  18  U.S.C.  §  3583(d).  regarding 
discretionary  conditions  of  supervised 
release.  While  imposition  of  intermittent 
confinement  as  a  condition  of  supervised 
release  does  not  violate  the  letter  of  the  law 
as  it  is  currently  written,  imposition  of  the 
condition  arguably  may  not  be  consistent 
with  its  long-strinding  intent.". 

The  Commpntan,'  to  §  5Fl  .5  captioned 

"Backtjrnund"  is  amended  in  the  first 
paragraph  bv  striking  "(b)(&)"  and 
inserting  ■■(b)(5)"  each  place  it  appears. 

The  Commentary  to  4  5Fl  .5  captioned 
"Background'"  is  amended  bv  striking; 
the  last  paragraph  in  its  entiretv  and 
inserting  the  following; 

■'The  appellate  review  provisions 
permit  a  defendant  to  challenge  the 
imposition  of  a  probation  conditit)n 
under  18  U.S.C.  §, 3563(b)(5)  if  the 
sentence  includes  a  more  limiting 
condition  of  probation  or  supervised 
release  than  the  ma,\imum  establish^'ci 
in  the  guideline   See  18  l.   S  C". 
«)  3742ia)(3)   The  oovernment  niav 


appeal  if  the  sentence  includes  a  less 
limiting  condition  of  probation  than  the 
minimum  established  in  the  guideline 
18  U.S. C.  §  3742(b)(3).". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  §  2244"  the 
following: 
"18  use.  §2245         2A1.1". 

Section  4Bl. 4(b)(3)(A)  is  amended  to 
read  as  follows; 

"(3)  (A)  34,  if  the  defendant  used  or 
possessed  the  firearm  or  ammunition  in 
connection  with  a  crime  of  violence  or 
controlled  substance  offense,  as  defined 
in  §4Bl.2(a)  and  (b),  respectively,  or  if 
the  firearm  possessed  by  the  defendant 
was  oif  a  type  described  in  26  U.S.C. 
§  5846(a)*:  or". 

Section  2B1.1  captioned  "Application 
Notes"  is  amended  in  Note  7  by  striking 
"(d)(3)"  and  inserting  "(d)(4)". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "16  U.S.C.  §  1417(a)(5), (6), 
(b)(2)"  the  following; 
"16  U.S.C.  §  1437(c)         2A2.4"; 
by  inserting  after  the  line  referenced  to 

"42  U.S.C.  §  5157(a)"  the  following: 
"42  U.S.C.  §  5410(b)         2N2.r'; 
and  \m  inserting  after  the  line  referenced 

to 'f42  U.S.C.  §  9603(d)"  the 

folfcwing 
"42  U.S.C.  §149052  Bl  1". 

Chapter  Two,  Part  G,  Subpart  1  is 
amended  in  the  title  by  striking 
"Prostitution    and  inserting  "A 
Commercial  Sex  Act". 


Section  2G1.1  is  amended  in  the  title 
by  striking  "Prostitution"  and  inserting 
■'A  Commercial  Sex  Act" 

Section  2G1.1  is  amended  in  the 
guideline,  the  Commentary  captioned 
"Application  Notes",  and  the 
Commentary  captioned  'Background  ' 
by  striking  '■prostitution"  each  place  it 
appears  and  inserting  ■a  commercial  sex 
act". 

—Section  2G1  1  ibK  1 )  is  amended  by 
striking  "by  threats  or  drugs  or  m  any 
manner". 

— The  Commentary  to  §  2Gl  1 
captioned  '■Application  Notes"  is 
amended  in  Note  1  by  inserting  after 
'For  purposes  of  this  guideline — '  the 
following; 

"Commercial  sex  act"  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  1591(c)(2)." 

The  Commentary  to  §2Gl.l  captioned 
'■.Application  Notes"  is  amended  in  the 
first  sentence  of  Note  2  bv  inserting 
"fraud,"  after  "force,"";  and  by  striking 
the  comma  after    coercion" 

The  Commentary  to  §  2Gl .  1  captioned 
"Application  Notes"  is  amended  in 
Note  12  by  striking  'in  either  of  the 
following  circumstances:"  and  all  that 
follows  through    more  than  10  victims" 
and  inserting  "if  the  offense  involved 
more  than  10  victims  ". 
IFR  Doc,  01-2948:'  Filed  H-2b-Ul.  8  4.5  am] 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Interim 
Guidance  Concerning  Compliance  by 
Covered  U.S.  Financial  Institutions 
With  New  Statutory  Anti-Money 
Laundering  Requirements  Regarding 
Correspondent  Accounts  Established 
or  Maintained  for  Foreign  Banking 
Institutions 

AGENCY:  Dt^p.irtnient  of  the  Treasury, 
IJt'partineiital  Offices. 
ACTION:  Notice. 


SUMMARY:  This  notice  provides  interim 
guidance  to  financial  institutions  on 
how  to  comply  with  the  requirements  of 
sections  313  and  319(b)  of  the  Uniting 
and  .Strentjthemnt;  .America  hv 
Friiv  iduig  .Ajiprnpriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT!  Act  of  2001  (Pub,  L. 
107-5t))  These  anti-ni()ne\'  laundering 
provisions  concern  the  relationship 
between  LIS.  financ:ial  institutions  and 
foreign  banking  institutions. 
DATES:  This  notice  is  effective  beginning 
N()\embcT  27.  2001  and  will  remain  in 
effect  until  superseded  bv  regulations  or 
a  --iihsfHjuent  nnti(  •■ 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
\V.  Sutton,  Senior  Banking  Counsel, 
Office  of  the  .\ssistant  General  Counsel 
(Banking  and  Finance).  202-622-1976 
or  William  D.  Langford,  Attorney- 
Advisor.  Office  of  the  Assistant  General 
Counsel  (Enforcement).  202-622-1932. 
SUPPLEMENTARY  INFORMATION:  This 
notice  pro\  ides  interim  guidance  to  U.S. 
financial  institutions  on  the  steps 
necessary  for  them  to  complv  with  the 
requirements  of  31  U.S.C.  5318(i)  and 
(k).  as  enacted  by  sections  313  and 
319fbl  of  the  USA  PATRIOT  Act  of 
2001.  respectively  Although  this  notice 
may  be  relied  upim  by  financial 
institutions  until  superseded  by 
regulations  or  a  subsequent  notice,  no 
inferenre  mav  be  drawn  from  this  notice 
concerning  the  scope  and  substance  of 
regulations  that  the  Department  of  the 
Treasury  will  issue  concerning  sections 
5318(i)  and  (k), 

I.  Background 

A  Stdtiiton'  Background 

On  October  26.  2001.  the  President 
signed  into  law  the  USA  PATRIOT  Act. 
Title  III  of  the  USA  P.\TRIOT  Act  makes 
a  number  of  amendments  to  the  anti- 
money  laundering  provisions  of  the 
Bank  Secrecy  Act  (BSA).  which  is 
fixlified  in  subchapter  II  of  chapter  53 
of  title  3 1 ,  United  States  Code.  These 
amendments  are  intended  to  make  it 
easier  to  prevent.  detec:t.  and  prosecute 
international  money  laundering  and  the 


financing  of  terrorism.  Two  of  these 
provisions  become  effective  on 
Decembers,  2001. 

First,  section  313(a)  of  the  USA 
PATFUOT  Act  adds  a  new  subsection  (j) 
of  31  U.S.C.  5318  that  prohibits  certain 
financial  institutions  from  providing 
correspondent  accounts  to  foreign  "shell 
banks"  and  requires  those  financial 
institutions  to  take  reasonable  steps  to 
ensure  that  correspondent  accounts 
provided  to  foreign  banks  are  not  being 
used  to  indirectly  provide  banking 
services  to  foreign  "shell  banks". 
Second,  section  319(b)  of  the  USA 
PATRIOT  Act  adds  a  new  subsection  (k) 
to  31  U.S.C.  5318  that  requires  certain 
financial  institutions  that  provide 
correspondent  accounts  to  a  foreign 
bank  to  maintain  records  of  the  foreign 
bank's  owners  and  agent  in  the  United 
States  designated  to  accept  se^ice  of 
legal. process. 

Under  the  USA  PATRIOT  Act,  the 
Secretary  of  the  Treasury  (Secretary)  is 
authorized  to  interpret  and  administer 
these  provisions.  In  light  of  the 
December  25,  2001  effective  date  of 
sections  5318(j)  and  (k).  the  Secretary, 
in  consultation  with  the  federal 
financial  regulators  '  and  the  Attorney 
General,  is  publishing  this  notice  to 
provide  interim  guidance  to  financial 
institutions  in  meeting  their  compliance 
obligations  under  these  provisions.  As 
discussed  below,  this  notice  describes  a 
certification  that  financial  institutions 
may  use  as  an  interim  means  to  assist 
them  in  meeting  their  obligations 
related  to  dealing  with  foreign  shell 
banks  under  section  5318(j)  and 
recordkeeping  under  section  5318(k).  It 
should  be  noted  that  this  certification 
will  not  satisfy  a  financial  institution's 
obligations  under  any  other  provisions 
of  the  USA  PATRIOT  Act,  including 
obligations  to  conduct  due  diligence 
under  31  U.S.C.  5318(i),  as  added  by 
section  312  of  the  USA  PATRIOT  Act. 
or  any  other  applicable  law  or 
regulation. 

Although  the  prohibition  in  section 
5318(j)  becomes  effective  on  December 
25,  2001 .  the  Department  of  the 
Treasury  expects  that  covered  financial 
institutions  will  promptly  terminate  any 
correspondent  account  with  any  foreign 
bank  that  it  knows  to  be  a  shell  bank 
that  is  not  a  regulated  affiliate  as 
described  in  this  notice. 


'  Tha  Office  of  the  Comptroller  of  the  Currenc:v. 
the  Offl(;e  of  Thrift  Supervision,  the  Board  of 
frfivprnr>rs  of  the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance  Corporation,  the 
Commodities  Futures  Trading  Commission,  and  the 
SeiuriliL's  and  Exchange  Q>mmission. 


1.  What  Are  the  Requirements  of 

Section  5318(j)' 

31  U.S.C.  5318(j).  as  added  by  section 
313  of  the  USA  PATRIOT  Act.  provides 
that  a  "covered  financial  institution" 
shall  not  establish,  maintain, 
administer,  or  manage  a  correspondent 
account  in  the  United  States  for.  or  on 
behalf  of  a  foreign  bank  that  does  not 
have  a  physical  presence  in  any  country 
(shell  bank).  In  addition,  the  USA 
PATRIOT  .'\c:t  requires  a  covered 
financial  institution  to  take  reasonable 
steps  to  ensure  that  any  correspondent 
account  established,  maintained, 
administered,  or  managed  bv  the 
covered  financial  institution  in  the 
United  States  for  a  foreign  bank  is  not 
being  used  by  that  foreign  bank  to 
indirectly  provide  banking  services  to  a 
foreign  shell  bank  that  is  not  a  regulated 
affiliate. 

What  Is  a  Covered  Financial  Institution? 

For  purposes  of  section  5318{j).  a 
"covered  financial  institution"  is:  (1) 
Any  insured  bank  (as  defined  in  section 
3(h)  of  the  Federal  Deposit  Insurance 
Act  (12U,S.C.  1813(h)));  (2)  a 
commercial  bank  or  trust  company:  (3) 
a  private  banker:  (4)  an  agency  or  branch 
of  a  foreign  bank  in  the  United  States: 
(4)  a  credit  union:  (5)  a  thrift  institution; 
or  (6)  a  broker  or  dealer  registered  with 
the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.]. 

What  Is  a  Foreign  Shell  Bank? 

For  purposes  of  section  531 8(j).  a 
foreign  shell  bank  is  a  foreign  bank 
without  a  physical  presence  in  any 
country.  Under  section  5318(j).  a 
'physical  presence"  is  a  place  of 
business  that  is  maintained  by  a  foreign 
bank  and  is  loc:ated  at  a  fixed  address, 
other  than  solely  an  electronic  address, 
in  a  country'  in  which  the  foreign  bank 
is  authorized  to  conduct  banking 
activities,  at  which  location  the  foreign 
bank:  (1)  Employs  one  or  more 
individuals  on  a  full-time  basis:  (2) 
maintains  operating  ref:ords  related  to 
its  banking  activities;  and  (3)  is  subject 
to  inspection  by  the  banking  authority 
that  licensed  the  foreign  bank  to 
conduct  banking  activities. 

What  Foreign  Shell  Banks  Are  Excepted 
From  the  Limitations  on  Correspondent 
Accounts? 

The  limitations  on  the  direct  and 
indirect  provision  of  correspondent 
accounts  to  foreign  shell  banks  do  not 
apply  to  a  foreign  shell  bank  that  is  a 
regulated  affiliate.  A  regulated  affiliate 
is  a  foreign  shell  bank  that  (1)  is  an 
affiliate  of  a  depository  institution, 
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credit  union,  or  foreign  bank  that 
maintains  a  physical  presence  in  the 
United  States  or  a  foreign  countrv.  as 
applicable;  and  (2)  is  subject  to 
super\'ision  by  a  banking  authority  in 
die  foreign  countr>-  regulating  such 
affiliated  depository  institution,  credit 
union,  or  foreign  bank.  An  affiliate  is  a 
foreign  bank  that  is  controlled  by  or  is 
under  common  control  with  a 
depository-  institution,  credit  union,  or 
foreign  bank. 

What  Is  a  Correspondent  Account? 

31  U.S.C.  5318A(e)(l)(B).  as  added  by 
section  311  of  the  USA  PATRIOT  Act. ' 
defines  "correspondent  account."  with 
respect  to  hanking  institutions,  as  "an 
account  established  to  receive  deposits 
from,  make  payments  on  behalf  of  a 
foreign  financial  institution,  or  handle 
other  financial  transactions  related  to 
such  institution."  This  definition 
applies  for  purposes  of  this  notice  and 
the  certification. 

It  is  the  expectation  of  the  Department 
of  the  Treasury  that  a  covered  financial 
institution  will  accord  priority  to 
requesting  certifications  in  connection 
with  foreign  banks  for  which  it 
maintains  correspondent  deposit 
accounts  or  their  equivalents. 

The  Department  of  the  Treasur\' 
intends  to  issue  a  rule  under  the 
authority  of  section  5318A(e)(2)  and  (4), 
as  added  by  section  311  of  the  USA 
PATRIOT  Act.  to  further  define  the  term 
"account"  (1)  to  prohibit  non-bank 
covered  financial  institutions  (including 
a  broker  or  dealer  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Securities  Exchange  .^ct  of 
1934)  from  establishing  or  maintaining 
an  account  for  a  foreign  shell  bank  that 
is  not  a  regulated  affiliate  and  (2)  to 
require  non-bank  covered  financial 
institutions  to  take  reasonable  steps  to 
ensure  that  any  account  established, 
maintained,  administered,  or  managed 
by  such  institution  in  the  United  States 
for  a  foreign  bank  is  not  being  used  bv 
that  foreign  bank  to  indirectly  provide 
banking  ser\-ices  to  a  foreign  shell  bank 
that  is  not  a  regulated  affiliate. 

2.  What  Are  the  Requirements  of 
Section  531 8(k)' 

31  U.S.C.  5318(k).  as  added  bv  section 
319(b)  of  the  USA  PATRIOT  Act. 
requires,  among  other  things,  that  any 
covered  financial  institution  that 
maintains  a  correspondent  account  in 
the  United  States  for  a  foreign  bank 
shall  maintain  records  in  the  United 
States  identifying  (1)  the  owner(s)  of 
such  foreign  bank  and  (2)  the  name  and 
address  of  a  person  who  resides  in  the 
United  States  and  is  authorized  to 
accept  service  of  legal  process  for 


records  regarding  the  correspondent 
account. 

What  Is  a  Covered  Financial  Institution? 

Section  5318(k)  does  not  d'efine 
"covered  financial  institution"  for 
purposes  of  this  recordkeeping 
requirement.  For  purposes  of  this  notice 
and  the  certification,  the  term  "covered 
financial  institution  "  has  the  same 
meaning  as  provided  in  section  5318(j) 
(see  above),  except  that  such  term  does 
not  include  a  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934.  The  Department 
of  the  Treasury  intends  to  propose 
similar  recordkeeping  requirements  for 
such  brokers  and  dealers. 

What  Is  a  Correspondent  Account? 

Section  5318(k)  defines 
"correspondent  account"  by  reference  to 
the  definition  of  that  term  in  31  U.S.C. 
5318A(e)(l)(B).  as  added  bv  section  311 
of  the  USA  PATRIOT  Act.  which,  as 
discussed  above,  means  "an  account 
established  to  receive  deposits  from. 
make  payments  on  behalf  of  a  foreign 
financial  institution,  or  handle  other 
financial  transactions  related  to  such 
institution." 

As  noted  above,  it  is  the  expectation 
of  the  Department  of  the  Treasury  that 
a  covered  financial  institution  will 
accord  priority  to  requesting 
certifications  in  connection  with  foreign 
banks  for  which  if  maintains 
correspondent  deposit  accounts  or  their 
equivalents. 

Who  Is  an  Owner  of  a  Foreign  Bank? 

Section  5318(k)  does  not  define 

"owner"  for  purposes  of  the 
requirement  that  a  covered  financial 
institution  maintain  records  of  the 
owners  of  foreign  banks  to  which  it 
provides  correspondent  accounts.  For 
purposes  of  this  notice  and  the 
certification,  an  "owner"  means  anv 
person  who  is  a  "large  direct  owner.  '  an 

indirect  owner."  and  certain  "small 
direct  owners."  For  purposes  of  these 
definitions:  (1)  "Person"  means  any 
indi\idual.  hank.  ( crporation. 
partnership,  limited  liability  company. 
or  any  other  legal  entity,  except  that 
members  of  the  same  family-  shall  be 
considered  one  person;  and  (2)  "voting 
shares  or  other  voting  interests'  means 
shares  or  other  interests  that  entitle  the 
holder  to  vote  for  or  select  directors  (or 


-  The  same  family  means  parents,  spouses, 
children,  siblings,  uncles,  aunts,  grandparents, 
grandchildren,  first  cousins,  second  cousins, 
stepchildren,  stepsiblings.  parents-in-law  and 
spouses  of  any  of  the  foregoing. 


individuals  exercising  similar 
functions). 

The  definition  of  "owner"  as  used  in 
this  notice  and  in  the  certification 
applies  only  with  respect  to  the 
provisions  of  section  5318(k),  which  are 
designed  to  facilitate  the  ser\ice  of  legal 
process.  No  inference  may  be  drawn  as 
to  the  applicability  of  this  definition  to 
other  provisions  of  the  USA  PATRIOT 
Act,  including  the  enhanced  due 
diligence  requirements  of  31  U.S.C. 
5318(i)  (as  added  bv  section  312  of  the 
USA  PATRIOT  Act),  which  sets  forth 
different  standards  for  reporting 
ownership  information. 

Who  Is  a  Small  Direct  Owner  of  a 
Foreign  Bank? 

A  "small  direct  owner"'  of  a  foreign 
bank  is  a  person  who  owns,  controls,  or 
has  power  to  vote  less  than  25  percent 
of  any  class  of  voting  securities  or  other 
voting  interests  of  the  foreign  bank.  The 
identity  of  a  small  direct  owner  need 
not  be  reported  for  purposes  of  this 
notice  and  certification  unless  two  or 
more  small  direct  owners  (1 )  in  the 
aggregate  own  25  percent  or  more  of  the 
voting  securities  or  interests  of  the 
foreign  bank  and  (2)  are  owned  by  the 
same  indirect  owner  (see  below). 

Who  Is  a  Large  Direct  Owner  of  a 
Foreign  Bank? 

A  "large  direct  owner  "  of  a  foreign 
bank  is  a  person  who  (1)  owns,  controls, 
or  has  power  to  vote  25  percent  or  more 
of  any  class  of  voting  securities  or  other 
voting  interests  of  the  foreign  bank;  or 
(2)  controls  in  any  manner  the  election 
of  a  majority  of  the  directors  (or 
individuals  exercising  similar  functions) 
of  the  foreign  bank.  The  identity  of  each 
large  direct  owner  is  subject  to 
reporting. 

Who  Is  an  Indirect  Owner  of  a  Foreign 
Bank'' 

If  any  large  direct  owner  of  a  foreign 
bank  is  majority-owned  by  another 
person,  or  by  a  chain  of  majority-owned 
persons,  an  "indirect  owner"  is  any 
person  in  the  ownership  chain  of  anv 
large  direct  owner  who  is  not  majority- 
owned  by  another  person. 

If  any  two  or  more  small  direct 
owners  of  a  foreign  bank  (1)  in  the 
aggregate  own.  coantrol.  or  have  power 
to  vote  25  percent  or  more  of  any  class 
of  voting  securities  or  other  voting 
interests  of  the  foreign  bank  and  (2)  are 
majority-owned  by  the  same  person,  or 
by  the  same  chain  of  majority-owned 
persons,  the  "indirect  owner"  is  anv 
person  in  the  ownership  chain  of  the 
small  direct  owners  who  is  not  majority- 
owned  by  another  person. 
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Each  indirect  owner  is  subject  to 
reporting 

Example  of  Reportable  Owners 

The  following  example  illustrates  the 
owners  of  a  foreign  bank  who  are 
covered  b\  this  notice  and  the 
certification 

FB  is  a  foreign  bank.  Voting  securities 
of  FB  are  owned  by  Person  C  (15 
percent).  Person  D  !;^5  percent).  Person 
E  (10  percent).  Person  F  (20  percent]. 
and  Person  G  (20  percent) 

Persons  C  and  G  are  both  majority- 
owned  by  Person  X.  which  is  majority- 
owned  bv  Person  Y.  which  is  majority- 
owned  bv  Person  Z.  which  is  not 
majoritv-owned  bv  another  person. 

Person  D  is  majoritv-owned  bv  Person 
V.  which  is  majnrity-owned  bv  Person 
VV.  which  is  not  majority-owned  bv 
another  person. 

Persons  E  and  F  are  not  owned  bv 
another  person 

Persons  C.  E.  F.  and  G  are  small  direct 
owners  because  each  owns  less  than  25 
percent  of  the  voting  securities  of  FB. 
The  identities  of  Persons  C;  and  G  are 
subject  to  reporting  under  this  notice 
because  (1)  in  the  aggregate  they  own 
more  than  25  percent  of  the  voting 
securities  of  FB  and  (2)  thev  are 
majoritv-owned  bv  the  same  indirect 
owner  Z  The  identities  of  Persons  E  and 
F  are  not  subject  to  reporting 

Person  U  is  a  large  direct  owner 
because  it  owns  25  percent  or  more  of 
the  voting  securities  of  FB  The  identitv 
of  Person  D  is  subject  to  reporting  under 
this  notice 

Person  \V  is  an  indirect  owner 
because  it  is  a  majoritv-owner  of  Person 
V,  which  is  a  ma|ority-owner  of  Person 
D.  The  identitv  of  Person  VV  is  subject 
to  reporting  under  this  notice.  The 
identitv  of  Person  V  is  not  subject  to 
reporting 

Person  Z  is  an  indirect  owner  because 
it  IS  a  majority-owner  of  Person  Y. 
which  is  a  majoritv-owner  of  Person  X. 
which  is  a  majority-owner  of  Persons  C: 
and  G.  w^hich  are  small  direct  owners 
that  in  the  aggregate  own  25  percent  or 
more  of  the  voting  securities  of  FB.  The 
identity  of  Person  Z  is  subject  to 
reporting  under  this  notice.  The  identitv 
of  Persons  \'  and  X  are  not  subject  to 
reporting. 

B.  Description  of  Certification 

What  Is  Being  Gertified'' 

Under  paragraph  1  of  the  certification 
a  foreign  bank  that  maintains  a 
correspondent  account  with  a  covered 
financial  institution  certifies  either  that 
(1)  it  IS  not  a  shell  bank;  (2)  it  is  a  shell 
tiank  that  is  a  regulated  affiliate;  or  (3) 
is  a  shell  bank  that  is  not  a  regulated 


affiliate,  in  which  case  a  covered 
financial  instiution  is  prohibited  from 
establishing  or  maintaining  a 
correspondent  account  with  the  foreign 
bank. 

If  a  ff)reign  bank  certifies  that  it  is  not 
a  shell  bank,  it  specifies  in  Annex  I  its 
physical  address  and  its  regulator  If  the 
foreign  bank  certifies  that  it  is  a 
regulated  affiliate,  it  specifies  in  Annex 
1  the  name  and  address  of  the  non-shell 
bank  with  which  it  is  affiliated  and  the 
regulator  of  the  non-shell  bank  and  the 
regulated  affiliate 

Under  paragraph  2  of  the  certification, 
a  foreign  bank  certifies  either  that:  (1)  It 
does  not  provide  banking  services  to 
any  foreign  shell  bank,  other  than  a 
regulated  affiliate;  or  (2)  it  provides 
banking  services  to  a  foreign  shell  bank 
hut  will  not  use  any  of  the 
correspondent  accounts  with  a  US 
financial  institution  to  provide  banking 
services  to  any  foreign  shell  bank,  other 
than  a  regulated  affiliate 

L'nder  paragraph  A  of  the  certification. 
a  foreign  bank  certifies  the  identity  its 
owner(s)  in  annex  II.  Street  addresses  -• 
must  be  provided;  post  office  boxes  are 
not  acceptable 

Under  paragraph  4  of  the  certification. 
a  foreign  bank  certifies  the  identity  of  its 
agent  for  service  of  legal  process  in  the 
I'nited  States,  and  identifies  the  agent 
in  Annex  III.  Street  addresses  must  be 
provided;  post  office  boxes  are  not 
acceptable. 

Under  paragraph  5  of  the  certification, 
a  foreign  bank  certifies  that  it  will  notifv 
each  financial  institution  in  the  United 
States  at  which  it  maintains  a 
correspondent  ac:count  m  writing  within 
30  calendar  davs  of  anv  change  in  facts 
or  circumstances  previously  certified  or 
contained  in  the  annexes  to  the 
certification 

Lender  paragraph  6  of  the  certification, 
a  foreign  bank  certifies  that  it 
understands  that  each  financial 
institution  in  the  United  States  at  which 
it  maintains  a  correspondent  account 
may  provide  a  copv  of  the  certification 
to  the  Secretary  of  the  Treasury  and  the 
Attornev  General  of  the  United  States, 
or  their  delegees. 

Paperwork  Reduction  Act 

The  collection  of  inffirniation 
contained  in  the  certifit  ation  have  been 
reviewed  under  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(jr!  and.  pending  refeipt  and 
evaluation  of  public,  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  1505- 
0184.  An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number. 

Gomments  concerning  the  collection 
of  information  should  be  directed  to 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatorv  Affairs. 
Washington.  DC  20503.  Any  such 
comments  should  be  submitted  not  later 
than  January  28,  2002. 

Gomments  are  specifically  requested 
concerning: 

Whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department  of  the 
Treasury,  including  whether  the 
information  will  have  practical  utility: 

The  accuracy  of  the  estimated  burden 
associated  with  the  collection  of 
information  (see  below); 

How  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  collection  of 
information,  including  the  application 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  serv  ices  to  provide 
information. 

The  collection  of  information  in  the 
certification  will  enable  financial 
institutions,  on  an  interim  basis,  to 
comply  with  the  requirements  of 
sections  313  and  319(b)  of  the  USA 
P.ATRIOT  Act  of  2001.  This  information 
will  be  used  to  verify-  compliance  by 
financial  institutions  with  these 
provisions.  The  respondents  are  foreign 
banks  that  establish  or  maintain 
correspondent  accounts  with  U.S. 
financial  institutions.  The  reporting  of 
this  information  by  foreign  banking 
institutions  is  voluntarv';  however 
failure  to  provide  the  information  may 
preclude  the  establishment  or  the 
continuation  of  correspondent  accounts 
with  U.S.  financial  institutions. 

Estimated  total  annual  reporting 
burden:  180,00  hours. 

Estimated  number  of  respondents: 
9.000. 

Estimated  average  annual  reporting 
burden  per  respondent:  20  hours. 

Estimated  annua!  frequency  of 
responses:  Once. 

II.  Certification 

The  following  form  of  certification 
may  be  used  by  a  covered  financial 
institution  for  purposes  of  this  notice,  A 
covered  financial  institution  may  use 
other  means  to  obtain  the  information 
necessary  to  satisfy  its  obligations  under 
section  5318(j)  or  5318(k). 
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Dated:  Nnvember  20.  2001 
David  D.  .\ufhauser. 

General  Counsel. 

BILLING  CODE  48ia-25-M 
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CERTIFICATION  FOR  PURPOSES  OF  SECTIONS  5318(j)  AND  5318(k) 


OF  TITLE  31.  I  NH  ED  STATES  CODE 


[0MB  Control  Number  1505-0184] 


The  information  contained  in  this  Certification  is  sought  pursuant  to  Sections  5.U8(j)  and 
5JI8(k/  of  Title  M  of  the  United  Slater  Code,  t/_s  added  by  sections  313  and  319(b)  of  the  ISA 
PI  TRIOT  \ct  of  21)01  (Public  Law  10--56). 


he  undersigned  respondent  hank, 


with 


("Respondent  Bank"),  has  established  one  or  more  accounts 

("Covered  Financial 


lnsti!uiion"t  to  recei\e  deposits  from,  make  pavriiCnts  on  behalf  o\.  ox  handle  other  financial 
transaeiions  related  lo  Respondent  Bank  tine  ■'Correspondenl  Accounts'").  The  Respondent  Bank 


I'lcretn  eertities,  h\  an  m 


d:\  idual  authi)ri/ed  to  niake  such  certification,  as  follows: 

! 


1 .    Respondent  Bank  {check  appropriate  box  and  complete  .Annex  I): 

r~i  (a)  Maintains  a  place  of  business  tha'  (i)  is  located  at  a  fixed  address  (other  than 
soleK  an  electronic  address)  in  a  countrv  in  v\  hich  Respondent  Bank  is  authorized 
by  such  country  to  conduct  banking  acti\  ities.  at  w  hich  location  Respondent  Bank 
emplo\s  one  or  more  mdn  ;duals  on  a  tull-tHno  basis  and  maintains  operating 
records  related  to  its  bankmg  actnities,  and  (ii)  is  subject  to  inspection  by  the 
bankm.y  authoritv  iha!  bcen.scd  Respondent  Bank  to  conduct  banking  activities 
(hereinatier  reterrcd  to  as  a  •■ph>sica!  presence""); 

I  I  (b)  Uoci  not  hav  e  a  ph\  sical  presence  in  an>  countr> ,  but  the  Respondent  Bank  ( i ) 
is  an  affiliate  of  a  U.S.  depository  institution,  U.S.  credit  union,  or  non-U. S.  bank 
tha'  niaintains  a  ph>sical  presence  m  a  country,  and  (ii)  is  also  subject  to 
superMSiO!^  h\  ilie  same  ha;i'k;nL!  authont)  in  the  country  that  regulates  such 
atTiliated  depository  institution,  credit  union,  or  non-U. S.  bank  (the  Respondent 
Bank  i^  thus  a  "regulated  affiliate"");  or 

I     I    (c)         Does  not  have  a  physical  prt-scnce  in  a  country  and  is  not  a  regulated  affiliate. 


Federal  Register /Vol.  66.  No.  228/Tuesdav,  November  27,  2001    Notices 


59347 


2.    Respondent  Bank  either  (check  appropriate  box): 

I I    (a)         does  not  pro\  ide  hanking  serMces  to  any  non-l'  S,  bank  that  does  not  ha\e  a 

physical  presence  in  any  countrv  and  that  is  not  a  regulated  affiliate,  or 

I  I  (b)  prov:des  banking  ser\!ces  to  a  non-L'  S  bank  that  does  not  base  a  ph\sical 
presence  in  an\  countr\  and  that  is  not  a  regulated  affiliate,  but  Respondent 
Bank  \m11  not  after  December  25.  2(KJl  use  an\  Correspondent  .Account  v\ith  the 
Covered  Financial  Institution  to  pro\  ide  banking  services  to  an\  non-U  S  bank 
that  does  not  have  a  ph>sical  presence  in  any  country,  and  that  is  not  a 
regulated  affiliate 

?      Respondent  Bank  has  no  owner(s)  (as  defined  below  )  except  as  set  tbnh  m  Annex  !! 
For  purposes  of  this  Certitlcation.  an  o>vner  means  an>  large  direct  owner.  an\  indirect 
o\>ner,  and  eenam  small  direct  owners 

A  large  direct  owner  is  a  person  who  ( 1  i  ov\ns.  controls,  or  has  power  to  \ote  25  percent 
or  more  of  any  class  of  \oting  securities  or  other  \oting  interests  of  the  Respondent  Bank. 
or  (2)  controls  in  any  manner  the  election  of  a  majont>  of  the  directors  (or  indi\iduali 
exercising  similar  functions)  of  the  Respondent  Bank. 

.A  small  direct  owner  is  a  person  v>.ho  ov\ns.  controls,  or  has  power  to  vote  less  than  25 
percent  of  an\  class  of  voting  secunties  or  other  voting  interests  of  the  Respondent  Bank 
The  idcniitv  of  a  small  direct  owner  :ieed  not  be  set  tortti  ;n  .Annex  Ii  ur.ies.^  two  or  rri.-^r^ 
small  direct  owners  ( 1  )  m  the  aggregate  own  25  percent  or  more  of  the  voting  securities  or 
interests  of  the  Respondent  Bank  and  (2)  are  owned  by  the  same  indirect  owner. 

It  any  direct  owner  is  majoritv -owned  b>  another  person,  or  a  chain  o{  maiorit> -owned 
persons,  an  indirect  owner  is  anv  person  m  the  ownership  chain  of  the  direct  owner  who 

is  not  majontv-owned  bv  another  person 

ll  an\  two  or  more  small  direct  owners  (1)  in  the  aggregate  own.  control,  or  have  power  to 
\ole  2^  percent  or  more  ot  anv  class  ol  voting  securities  or  other  \oting  interests  of  the 
Respondent  Bank  and  (2)  and  are  majoritv -owned  by  the  same  person,  or  b>  the  same  chain 
of  majoritv-owned  persons,  an  indirect  owner  is  any  person  in  the  ownership  chain  of  such 
small  direct  owners  v».ho  is  not  majontv-owned  bv  another  person. 

For  purposes  of  this  Certitlcation.  (i)  "person"  means  any  individual,  bank.  corj.-»oralion. 
partnership,  limited  liability  company  or  any  other  legal  entity;  (11)  voting  securities  or  other 
voting  interests  means  securities  or  other  interests  that  entitle  the  holder  to  vote  lor  or  select 
directors  (or  indiv  iduals  exercising  Similar  functions),  and  (iii)  members  of  the  same  tamily' 
shall  be  considered  one  person. 


*  The  sanK  tamilv  means  parenis,  spou.ses.  children,  sibhngs.  uncles,  aants.  grandparents,  grand^nildren. 
first  cousins,  second  cousins,  stepchildren,  siepsibhngs.  parents-m-law  and  spouses  of  an\  oi  the 
foregoing. 
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4    The  individual  or  entit>  ("Agent'")  identified  in  Annex  III.  resident  in  the  United  States 
at  the  address  (not  a  post  office  box)  set  forth  in  Annex  111,  is  authonzed  to  accept  service 
of  legal  process  from  the  Secretar>  ot  the  Ireasun.  or  the  Attorney  General  of  the  T'nited 
States  pursuant  to  Section  53 1 8(ki  cf  iitie  ^-1.1  "nited  States  Code. 

5.  Respondent  Bank  shall  notlt^  m  vMiting  within  30  calendar  days  each  financial  institution 
in  the  I'mted  States  at  which  it  maintains  a  Correspondent  Account  of  any  change  in  facts 

or  circumstances  as  reported  in  thi,^  Ccrtiilcation  and  the  .Annexes  hereto. 

I 

I 

6.  Respondent  Bank  understands  that  each  financial  institution  in  the  United  States  at  which 
It  maintains  a  Correspondent  Account  ma\  provide  a  copy  of  this  Certification  to  the 
Secretarv  of  the  Treasur\  and  the  Atiornev  Cieneral  of  the  United  States. 


1, 


I 


(n:imei.  ceniU  that  I  have  read  and  understand  this 


Certitlcation  and  the  Annexes  hereto  and  that  the  statements  made  in  this  Certit'icaiion  and 
the  Annexes  hereto  are  true  and  correct. 

I 

This  Certification  is  made  on  behalf  of (name  of 

Respondent  Bank).  a  banknii:  institution  organized  under  the  laws  ol' 
(specify  countr\'). 

I  understand  that  the  statements  contained  ;n  this  (.'ertitlcation  and  the  Annexes  hereto  ma> 
be  transmitted  to  one  or  more  departments  or  agencies  of  the  United  States  of  America  for 
purpose  of  fulfilling  such  departments'  and  aucncies"  governmental  functions. 

I 


[Signature] 


Titl 


Executed  on  this 


day  of 


,200 


Received,  reviewed  and  accepted  h\  : 

Name: 

Title: 

For: 


I 


[Name  of  Covered  Financial  Institution] 


Date 
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.Arinex 


1 .  To  be  completed  if  Respondent  Bank  checked  paragraph  1(a)  of  the 
Certification: 

(A)        Respondent  Bank  ma]ntain>  a  place  ol  business  at 


[Street  Address] 


m 


[Countrv] 

(B)        The  banking  authorit>  that  has  the  ngni  tii  mspec;  the  piacc  i^;  business 
referred  to  in  [A)  is 


[Name  of  Banking  .Authont\  ■ 


2.  To  be  completed  if  Respondent  Bank  checked  paragraph  1(b)  of  the 
Certification: 


{A)        Respondent  Bank's  afllhate  that  is  regulated  is 

.  ^'•hich  mainiuins  u  ph>  sic al  presence  a! 


[Name  of  Affiliate] 


[Street  .Address] 


[Countr}  i 


(BjThe  banking  authorit)  that  supervises  both  the  Re^pondeni  Bank  and  its  attliuic  is 


[Name  of  Banking  .Authority] 
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Annex  IT 


Annex  HI 


Name  anu  Address 
o;'Ov\nen>i 


1 

Name 

Address 

(No  Post  Office  Boxes) 

^ 

" 

^ 

' 

Name  and  Address 
of  Aueni  Desmnated  to  Accept  Ser\icc  of  Leaal  Process 


Name 


Address 


No  i\is;  Ofi'^e  Boxes i 


Phone  \o. 


Fax  \o. 


E-mail  Address 
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REMINDERS 

The  Items  in  thus  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  trom 
ttiis  list  has  no  legal 
signiticance 

'  RULES  GOING  INTO 
EFFECT  NOVEMBER  27. 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Massachusetts   published 
9-28-01 
Air  programs 
State  operating  pennits 
programs — 

Ma|or  source  definition 
change   published  11- 
27-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Ethical  conduct    supplemental 
standards  for  employees; 
published  11-27-01 
Standards  of  conduct, 
published  11-27-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
affected  countries — 
Rhode  Island:  stallions 
and  mares,  receipt 
authonzation.  comments 
due  by  12-3-01 
published  1  l-i-Oi  (FR 
01-274591 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electnc  loans 
Mergers  and  consolidations 
of  borrowers    comments 
due  by  12-3-01    published 
11-1-01  [FR  01-27480] 
AGRICULTURE 
DEPARTMENT 
Federal  claims  collection 
comments  due  by  12-7-01 
published  1i-7-0i  fFR  01- 
278871 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon,  comments  due 
by  12-4-01    published 
10-5-01   [FR  01-25038] 
Northeastern  United  States 
fisheries- 
Summer  flounder,  scup, 
and  black  sea  bass, 
comments  diie  by  12-5- 
01.  published  11-20-01 
[FR  01-28920] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish, 
comments  diie  by  12-3- 
01    published  11-16-01 
[FR  01-28744: 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Manne  mammals 
Incidental  taking — 
Kodiak  Launch  Complex, 
AK    rocket  launches 
Steller  sea  lions, 
comments  due  by  12-5- 
01    published  11-5-01 
[FR  01-27734; 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Secunties 
Accounts  holding  security 
futures  products 
applicability  of  customer 
protection    recordkeeping 
reporting    and  bankruptcy 
rules    etc     comments  due 
by  12-5-01    published  11- 
2-01   [FR  01-27523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous, 
national  emission  standards 
Fnction  materials 

manufactunng  facilities; 

comments  due  by  12-3- 

01.  published  10-4-01  [FR 

01-24887] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants   hazardous 
national  emission  standards 
Pesticide  active  ingredient 
production   comments  due 
by  12-6-01    published  11- 
21-01   [FR  01-29067] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous 
national  emission  standards 
Pesticide  active  ingredient 
production,  connments  due 


by  12-6-01;  published  11- 
21-01  [FR  01-29068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Pennsylvania:  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27281] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs- 
Pennsylvania,  comments 
due  by  12-3-01. 
published  11-1-01  [FR 
01-27282] 
Air  programs 
Stratospheric  ozone 
protection — 

Essential  use  allowances 
allocation  (2002  CY), 
and  essential  laboratory 
and  analytical  uses:  de 
minimis  exemption 
extension  through  2005 
CY   comments  due  by 
12-3-01:  published  11-1- 
01  [FR  01-27383] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  vanous 

States 

District  of  Columbia; 
comments  due  by  12-3- 
01    published  11-1-01  [FR 
01-27376] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation    vanous 
States 
Distnct  of  Columbia; 

comments  due  by  12-3- 

01.  published  11-1-01  [FR 

01-27377] 
Oregon   comments  due  by 

12-3-01    published  11-1- 

01   [FR  01-27280] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementations 
plans,  approval  and 
promulgation 

Oregon:  comments  due  by 
12-3-01    published  11-1- 
01   [FR  01-27279] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 


by  12-5-01.  published 
11-5-01  [FR  01-27463] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update:  comments  due 
by  12-5-01:  published 
11-5-01  [FR  01-27464] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments 

Arkansas,  comments  due  by 
12-3-01;  published  10-26- 
01   [FR  01-26987] 

Michigan:  comments  due  by 
12-3-01:  published  10-26- 
01  [FR  01-26986] 

Oklahoma  and  Texas; 
comments  due  by  12-3- 
01:  published  10-24-01 
[FR  01-26749] 
Television  broadcasting 
Cable  television  systems — 
Multichannel  video  and 
cable  television  service: 
video  programming 
distnbution;  competition 
and  diversity 
development:  comments 
due  by  12-3-01, 
published  10-31-01  [FR 
01-27225] 
Televison  broadcasting: 
Cross-ownership  of 
broadcast  stations  and 
newspapers,  comments 
due  by  12-3-01,  published 
10-5-01  [FR  01-24950] 

FEDERAL  ELECTION 
COMMISSION 

Intemet  and  Federal  elections, 
campaign-related  activity  on 
web  sites  of  individuals, 
corporations,  and  labor 
organizations;  comments 
due  by  12-3-01    published 
10-3-01  [FR  01-24643] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
Orthopedic  devices — 
Hip  joint  metal/polymer 
constrained  cemented 
or  uncemented 
prosthesis: 
reclassification: 
comments  due  by  12-5- 
01:  published  9-6-01 
[FR  01-22286] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees 
Occupational  Illness 
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Compensation  Program  Act; 

implementation 

Probable  cause 
determination  guidelines: 
comments  due  by  12-4- 
01.  published  10-5-01  [FR 
01-24878] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Sacramento  Mountains 
checkerspot  butterfly 
comments  due  by  12-5- 
01,  published  9-26-01 
[FR  01-24037] 
Showy  stickseed   comments 
due  by  12-7-01.  published 
11-7-01   [FR  01-27892] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions 

Louisiana.  comnr)ents  due  by 
12-3-01    published  ll-2- 
01  [FR  01-27544] 

Mississippi,  comments  due 
by  12-3-01    published  iv 
2-01  [FR  01-27543] 

Ohio,  comments  due  by  12- 
7-01:  published  11-7-01 
[FR  01-27982] 
JUSTICE  DEPARTMENT 
Federal  Bureau  of 

Investigation, 

Communications  Assistance 

for  Law  Enforcement  Act, 

implementation 
Replaced'  and 
significantly  upgraded  or 
otherwise  undergoes 
ma)or  modification:' 
definitions,  etc  .  comments 
due  by  12-4-01,  published 
10-5-01  [FR  01-24942] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathenng. 
Analysis,  and  Retreivai 
System  (EDGAR) 
Mandated  EDGAR  tiling  for 
foreign  issuers,  comments 


due  by  12-3-01    published 
10-4-01  [FR  01-24806] 
Secur'ties 

Accounis  holding  security 
futures  products 
applicability  of  customer 
protection    recordkeeping, 
reporting    and  banic-uptcy 
rules,  etc  ,  comments  due 
by  12-5-01    published  11- 
2-01   [FR  01-27523] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Mystic  R'ver    CT    safety 
zone   comments  due  by 
12-7-01.  published  11-7- 
01   [FR  01-28006] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  direct ves 

British  Aerospace 
comments  due  by  12-6- 
01    published  10-5-01  [FB 
01-25048] 

CFM  International: 
comments  due  by  12-4- 
01    published  10-5-01  [FR 
01-25078] 

Eagle  Aircraft  Pty   Ltd.; 
comments  due  by  12-3- 
01,  published  1 1-5-01  'FR 
01-27654] 

Fokker,  comments  due  by 
12-5-01  published  il-5- 
01  [FR  01-27666; 

General  Electnc  Co 
comments  due  by  i2-4- 
01.  published  10-5-Gi  ;FB 
01-25054] 

Piiatus  Aircraft  Ltd 
comments  due  by  i2-4- 
01    published  1O-1O-OI 
[FR  01-25398] 

Pratt  &  Whitney,  comments 
due  by  12-4-01    published 
10-5-01   [FR  01-25055] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions— 


Gulfstream  Aerospace 
Model  G-1159B 
airplanes   comments 
due  by  12-7-01 
published  ii-7-0i  [FR 
0^-27987] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Roof  crush  resistance 
comments  due  by  12-6- 

01    published  1 0-22-0 1 
[FR  01-26560; 

TREASURY  DEPARTMENT 
Customs  Service 

United  States-Canbbean  Basi^ 
Trade  Partnership  Act 
Brassieres   preferential 
treatment    comments  due 
by  12-3-01    published  10- 
4-01  [FR  0' -24991; 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Federal  Republic  of 
Yugoslavia  (Sertiia  and 
Montenegro)   Kosovo  and 
Mitosevic  sanctions 
regulations    comments  due 
by  12-3-01    published  i0-3- 
01   [FR  01-24685] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Lending  and  investment 

Savings  associations 
greater  flexibility  m 
changing  marketplace 
correction,  comments  due 
by  12-3-01    published  11- 
26-01   [FR  Cl -27329] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits 
Extended  care  sen^'ices 

copayments   comments 
due  by  12-3-01    publisr^ed 
10-4-01   [FB  01-24762] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  iist  of 
public  bills  from  the  current 


session  of  Congress  which 
ha^'e  become  Fede'ai  laws   it 
may  t>€  used  m  conijnciio'- 
with    PLUS    (Public  Laws 
Update  Serw'icei  on  202-523- 
6641    This  list  IS  also 
available  online  a',  nnp.-// 
www  nara  gov  lecl''eg/' 
plawcurr  htm! 

The  texi  0*  ^aws  is  not 
published  '".  tne  Federal 
Register  but  may  t>e  o'dcea 

in    slip  IBA     undvidual 
pamphlet  I  form  trorr.  the 
Supenntendent  0'  Docume'^ts 
U  S    Government  Pr,nt:ng 
Office    Washington    DC  20*02 
1  phone    202-512-1808'    The 
text  will  also  be  made 
available  on  the  interne;  from 
GPQ  Accesb  a:  '^np 
wvi-w  access  gpc  gov  na'a 
naraOOS  nfn.    Some  laws  may 
no!  ye'  be  avanabie 

S    1447/P.L.  107-71 

AviatiO'^   ana  Transportsfior- 

Secur.^  Act  (Nov    19.  2001 
115  Sta!    597) 

Last  List  \ovpmbpr  20    2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  'ree  electronic  ma 
notification  service  of  newy 
enacted  public  laws   To 
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Agriculture  Department 

See  Food  and  Nutrition  Sor-yice 
See  F"orest  Senicp 

Antttrust  Division 

NOTICES 

Compf'titivp  impact  statements  and  proj)osed  consent 
judgments: 
Microsoft  Corp..  59452-59476 

Army  Department 

NOTICES 

Privacy  .Act: 

Systems  of  records.  594U)-594  11 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  S943C»-59431 

Civil  Rights  Commission 

NOTICES 

Meetngs: 

Education  accountability:  hearing.  59409 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  .Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh.  59409-59410 

Defense  Department 

See  .Army  Department 
NOTICES 
Meetings: 
Nuclear  Weapons  Surety  Joint  Advisory  Conimittee, 
59410 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  59412 
Grants  and  cooperative  agreements,  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Capacity  Building  for  Traditionally  I'nderserved 
Populations  Program,  59525-59528 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  59493-59494 

Er>ergy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Graiiis  and  cooperative  agreements;  ayailabilit\ ,  etc.: 
Nuclear  Energy  Research  Initiative.  59412-59413 


Environmental  Protection  Agency 

RULES 

Superfund  program 
National  oil  and  hazaiaous  substances  contingency 
plan — 
National  priorities  list  update.  59363-59367 
PROPOSED  RULES 
Electronic  reportmt;  pstablishment:  electronic  records. 

59392-59393 
Superfund  program 

National  oil  and  hazardous  substances  contingency 
plan — 

National  priorities  list  update.  59393 
NOTICES 

Air  pollution  control: 

Citizens  suits;  proposed  settlements — 

Pharmdceutical  Research  and  Manufacturers  of 

.Amerirn    5941  "-.^44 IS 
Meetings 
Voluntdr\  (.hi!:1r"n  s  chemiCal  Evaluation  Program; 
technical  workshop.  59418-59419 
Pesticide  programs: 

Organophosphates;  risk  assessments  and  public 
participation  in  risk  management — 
.Azinphos-methvl  and  phosmet.  59419-59421 
Pirimiphos-met'hyl,  ^M^Z'.  -'')422 
Pesticide  registration,  cans  fiinii,  n   otc: 
.Arephate.  59422-59425 

Rodenticide  cluster  and  7.in<   phosphiHo.  59425-59427 
Reports  and  guidance  documents,  d\  niidtiilitv.  etc.; 
Food  Quality  Protection  .Art    s   ],.;-.(  ,.  policy  issues — 
.Aggregate  exposure  and  nsK  -issessments.  59428-59430 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

.Airworthiness  directives: 

Reims  .Aviation  S  .A,:  correction.  59357-59358 
Standard  instrummi  approach  procedures,  59358-59361 
PROPOSED  RULES 
.Airworthiness  directives: 

Bell.  59374-593~a 

Boeing,  59382-59390 

Eurocopter  France.  59375-59377 

Pilatus  Bntten-Norman  Ltd..  59378-59382 
Applications,  hearings,  determinations,  etc.: 

R.AE  Systems  Operations^  Ltd  ,  59,•t90-■^'■^.^92 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings,  petitions  hied,  granted,  denied, 
etc,  59430 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  .Act): 

CKivernment  lands  use  fees,  update,  .=^9361-59363 

NOTICES 

Environmental  statements,  a^aildhility.  etc.: 
Eastern  Hydroelectric  Cfirp     594  Ifi 
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Ndtuinal  Register  i)f  HistorK;  Places:  | 

ProgrammatK.  agreemfiit  for  managing  properties; 
restricted  service  list —  ■ 

Great  Northern  Paper.  Inc   .  5^^417  I 

Appliccitinns.  bmringfi.  determinations,  etc.: 
(A)lumhia  Gas  Transmission  Gorp..  59413-59414 
Gove  Point  L\G  Is  P..  544  14  I 

El  Paso  Natural  Ga,-,  Go..  .")<»414-.t9415  ' 

Georgia  Strait  Grossing  Pipeline  LP,  59415-59416 
Mid-Tex  GS[T  Ele(  trie  Cooperative,  Inc.,  et  al.,  59416 

Federal  Maritime  Commission 

NOTICES 

Agreements  filt-d.  etc..  594,30 
Federal  Transit  Administration 

NOTICES 

.-\gen(.\  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  .59519 

Fish  and  Wildlife  Service 

RULES 

Endangered  .md  threatened  species: 
Vermilion  darter,  .=59.3^7-59.373 

Food  and  Drug  Administration 

NOTICES 

Harmonisatiiin  Intfrnatinnal  Conference;  guidelin  (S 
avdilabilit\ 

Ele(troni(   inmriMn  tei  hnical  document  specification, 
594,n-5y43J 
K>'por1s  and  guidan(  e  dm  unieiiis   ,i\  .iilability.  etc.: 
OralU'  administered  drui;  products;  food-effect 

bioa\',nlahilit\-  ami  fed  hioecjuivalence  studies;  study 
design,  dat.i  an,i!vsis.  and  labeling.  59433 

Food  and  Nutrition  Service 

RULES 

Food  stamp  [)ri)gram. 
Personal  Responsihilit\  and  Work  Opportunity 
Re( onciliation  Ac;t  of  1996;  implementatioi^ — 
Noncitizen  eligibility  and  certification  provisions, 

,')9,r)7 
Forest  Service 

NOTICES 

Environmental  statein>'ii!s.  ii^  itice  of  intent: 

Blar  k  Hills  National  Fnrest.  SD  and  VVY.  59406-59407 
Reports  and  guidaiK  e  tiocuments;  availability,  etc.: 
Pacific  Northwest  Regional  Guide;  withdrawn;  transfer  of 
decisions  to  forest  land  and  resource  management 
plans,  59407-59409 

Health  and  Human  Services  Department 

.See  rienters  for  Disease  Clontrol  and  Prevention 

.See  Fofid  and  Drug  Administration 

See  Health  Resources  and  Services  Administratio  l 

Sec  Indian  Health  Ser\i(  e 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

F^lood  Safetv  and  .Xvailability  Advisory  Committee,  59430 

Health  Resources  and  Services  Administration 

NOTICES  I 

Agency  information  collection  activities: 

Proposed  c:ollection:  comment  request.  59433-59434 

National  Vaccine  Injury  C^ompensatmn  Program: 
Petitions  received.  59434-5943fj 


Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availabilit>.  etc.: 
Health  Professions  Educational  Loans  Repayment 
Program,  59436-59437 

Interior  Department 

Sec  Fish  and  Wildlife  .Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  59523 

International  Trade  Commission 

NOTICES 

Import  investigations: 

U.S. -Chile  Free  Trade  Agreement;  potential  economywide 
and  selected  sectoral  effects.  59451 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

Sec  Emplovmt^nt  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  5947b- 
59478 
Grants  and  t;ooperative  agreements;  availability,  etc: 
Combating  child  labor  through  education  in  Timebound 
Programs  (El  Salvador,  Nepal.  Tanzania).  59478- 
59493 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safetv  standards;  exemption  petitions,  etc.: 

Aprilia.  SpA.  59.519-59521 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 
Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers.  59409 

National  Institutes  of  Health 

NOTICES 

Agenc;y  informatujii  collection  activities: 

Proposed  collection;  comment  request.  59438-59439 
Submission  for  OMB  review;  comment  request.  59439- 
59440 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Cancer  Institute — 

PECJylation  of  cyanovirin-n  for  use  in  treating 
infectious  diseases.  59440-59441 
Meetings: 

Advisory  Committee  to  Director,  59441-59442 
Management  of  clinically  inapparent  adrenal  mass 
(incidentaloma);  State-of-the-Science  Conference, 
59442 
National  Cancer  Institute.  59442 
National  Center  for  Complementary  and  Alternative 

Medicine.  59443 
National  Institute  of  Allergy  and  Infectious  Diseases, 

59445-59447 
National  Institute  of  Child  Health  and  Human 
Development.  59443-59444.  59447-59448 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases.  59445 
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National  Institute  of  Environmental  Health  Sciences, 

59446.  59448-59449 
National  Institute  of  Ck?neral  Medical  Sciences.  59444 

59448 
National  Institute  of  Mental  Health,  59448 
National  Institute  on  Drug  Abuse.  59444-59445 
National  Library  of  Medicine.  59449 
Recombinant  DNA  Advisor\-  Committee.  59445-59446 
Scientific  Review  Center.  59449-59450 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive, 
AlleCure  Corp,,  59450-59451 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery-  conservation  and  management 
Northeastern  United  States  fisheries — 

New  England  Fishery  Management  Council:  meetings. 
59404-59405 
Marine  mammals: 

Atlantic  Large  Whale  Tak^  Redur1:,m  Plan,  59394-59404 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  commient  request.  59494-59495 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  hnveeklv  notices,  59498-59518 
Reports  and  guidance  documents;  availability,  etc.: 

Nuclear  power  reactors:  decommissioning  cost  estimates; 
standard  format  and  content.  59518 
Applications,  hearings,  determinations,  etc.: 
Entergy  .Nuclear  Operations    Inc.  59495-59498 

Presidential  Documents 

PROCLAMATIONS 

Steel  wire  rod:  imports  (Proc.  7505),  59353-59356 

Public  Health  Service 

Sep  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  .Administration 

See  Health  Resources  and  Services  Administration 


See  Indian  Health  Service 

See  National  Institutes  of  Health 

Social  Security  Administration 

NOTICES 

Foreign  insurance  or  pension  systems: 
Chile.  59518-59519 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreem.ents 

Transportation  Department 

See  Federal  Aviation  .\d.ministration 

See  Federal  Transit  .^(iir.inistration 

See  National  High\s  n\  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Sen'ice 
NOTICES 

.Ag'^ncv  information  collection  activities: 

Submission  for  ON^B  re\  ipw   t  omment  request,  59521- 
59522 


Separate  Parts  In  This  Issue 

Part  II 

Education  Department.  59525-59528 
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Presidential  Documents 


Proclamation  7505  of  November  21,  2001 

To    Modify   the   Tariff-Rate   Quota    Applicable    to    Imports    of 
Steel  Wire  Rod 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  P'ebruar\  16,  2000.  pursuant  to  section  20  h  of  the  Trade  .\c\  of 
1974.  as  amended  (the  "Trade  Act"!  (19  T.SC,  zZdAi.  Presuienl  Clinton 
issued  Proclamation  72~3.  which  imposed  a  tariff-rate  quota  iTRQi  on  certain 
steel  wire  rod  imports  pro\ided  for  in  subheadings  "21391,  "213  99,  "22"  20 
and  7227,90,60  of  the  Harmonized  Tariff  Schedule  of  the  rnited  States 
(HTS)  for  a  period  of  3  vears  plus  1  da\ ,  Proclamation  ~2"3  did  no'  allocate 
the  in-quota  quantit\  of  the  TRQ  among  supplier  countries 

2  Pursuant  to  section  203(g)  of  the  Trade  Act  (19  I'S  C  2253{g!;,  ;n  order 
to  provide  for  the  efficient  and  fair  administration  of  the  TRQ.  1  ha\e 
determined  that  the  m-quota  quantity  of  the  TRQ  should  be  allocated  amont; 
supplier  countries  m  the  manner  set  forth  m  the  Annex  to  thi'^  proclamation 

3  Section  604  of  the  Trade  .-Xct  119  l'  S,c:  2483)  nuthorizes  the  President 
to  eml)odv  m  the  HTS  the  substance  of  the  relevant  pro\isions  of  that 
Aa.  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder 
including  tiie  removal,  modification,  continuance  or  imposition  o*  an\  rote 
of  dutv  or  other  import  restriction, 

NOW.  THEREFORE.  I.  GEORGE  W,  BUSH.  President  of  the  Tnited  States 
of  America,  acting  under  the  authontv  vested  m  me  h\  *he  Gonstitiition 
and  the  laws  of  the  United  States  of  .\merica.  includma  but  not  umitcHi 
to  sections  203  and  604  of  the  Trade  .^ct.  do  proclaim  that: 

(1)  In  order  to  allocate  the  in-quotr,  cpuantitx  of  the  TRQ  on  wire  rod 
imports,  subchapter  III  of  chapter  99  of  the  HTS  :s  modified  ns  ^et  tcnh 
in  the  Annex  to  this  proclamation 


(2!   .-Knv   pro\isions  of  previous   proclamations  .md   Executive  Orders  that 
B  inconsistent  with  the  actions  ' 
to  the  extent  of  such  mconsistencv. 


are  inconsistent  with  the  actions  taken  m  this  [proclamation  arc 


(3)   Effective   at   the   close   of   March    1,    2004,    or   such   oiher   date   that    is 
1    vear   from    the    close    of   this    relief,    'he    I'S     note    and    tariff   provisions 


established   in 
HTS, 


the   .-Knnex   of  this   proclamation 


-hall    be    liele'ed 


i      fy 


om 


ne 


(4)   The   modifications   to   the   HTS   made   bv   th 


is    proclamation   and   the 


.\nnex  hereto  shall  be  effective  with  respect  to  good'^  entered,  or  withdrawn 
from    warehouse   for  consumption,   after   the   close   of  November   2  3     2001 
and    shall    continue   m   effect   through   the   close   of  March    1     2003,    Sinless 
such  actions  are  earlier  expresslv  modified  or  terminated 


i 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first 
dav  of  November,  in  the  vear  of  our  Lord  two  thousand  one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 


Hilliae   (  iiiie    tmS-^Jl-C 


1^ 
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ANNEX 

MODIFICATIONS  TO  SUBCHAPTER  III  OF  CHAPTER  99  OF  THE 
HARMONIZED  TARIFF  SCHEDULE  OF  THE  UNITED  STATES 


Effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for  copsumptio'-'  or  or 
aMer  November  24,  2001.  sut>chapter  III  of  chapter  99  is  hereby  modified  as  fotlows, 

1  Ti-ie  *oiiow'ng  "ew  subdivision  (')  'S  inserted  a!  the  enc  o*  U  S  note  9: 

"(i)  =^3'  D^'coses  Di  s joreaoings  99C3  72  OS  ["■Ojgf  9905  72  M    -nciuir,*   t."e  te'"-  "t^^ofea- 

Co'nrr.u'^  !>' f^eans  Ajstf  a    Se-gi-^'-~   Den'^a,'k    F'niaTd  rrarce   thefeoe'a  ReraDic  of 
Germany    Greece    'e  a^c    :£■,    L^^'enbtufg   "ie  Net^eranas,  Fonuga    Spdi'-   Sweden  and  the 

Oni'ea  K,''gCc'~ 

2  SuDrieading  9903  72  08  is  mod,fiea  b>  st^l^ing  "November  30,'  anc!  Dy  inserting  m 
lieu  thereof  "November  23,". 

3  The  article  description  of  subheading  9903  72  09  is  modified  to  read  as  follows 
including  the  countries  and  allocations  hereby  inserted  immediately  beiow  such  article 
description 


"If  entereo  dunng  the  per>ofi  frorr.  Novefi-.Car  24   20C'l   througri  f^eOruary  28,  2002,  inclusive,  fi  j  ir  a^ 
overall  aggregate  quantity  not  in  excess  of  the  refraining  quantty,  if  any,  from  1,462  018.923  Kg  after  tre 
lotai  quantities  entered  unfler  subhea<J«ngs  9903  72  06  through  9903  72  08,  mdusfve  are  subtracted 
therefrorr,,  and  (2)  in  the  respectrve  aggregate  quantrty  of  goods  the  prodyd  of  a  foreign  county  speofted 
Oetow  as  the  listed  percentage  of  such  overall  aggregate  quantity  remaining  after  the  sum  of  the  four 
enumerated  quantities  set  forth  tielow  is  &ut>tracted  from  such  overall  aggregate  quantity-. 
European  Community  28  161% 

Tnnjdad  and  Tobago  16.554% 

Armenia.  Azerbaijan,  Beiarus,  George, 
Ka2akhstan,  Kyrgyzstan  Moldova 
Russia.  Ta;ikislan,  Turtunerustan. 

'jKraine  and  Uzbeitistan     12  6  ■'6% 

All  other  countries  42  669%' 

4  The  article  description  of  subheading  9903  72  11  is  rrxxJifted  to  read  as  follows,  indudlng  the 
countnes  and  allocations  hereby  inserted  immedialety  below  such  artide  descnptjon 

■|1  entered  dunr>g  the  perod  from  Marc^  1.  2002  through  May  31,  2002  inctusJve.  in  the  respective 
aggregate  quantity  of  goods  the  product  of  a  tore<gn  country  speafied  betow,  after  which  no  such  goods  the 
product  of  such  country  may  be  entered  dunr>g  the  remairKief  of  such  penod  under  this  sutjheading; 
European  Community..  104,987,*6€  k.g 

Tnnidad  and  Tobago 6i,7l6  789ng 

Armenia,  Azeftjatjan,  Beiaare.  Georgia, 
Kazakhstan,  Kyrgyzstan,  Motdova. 
Russia.  Tajikistan   ■^urkmemslan. 

Ukraine  and  Uzbekistan     47,034.377  kg 

All  other  countnes   159.076,170  kg" 

5  The  arlide  description  of  subheading  9903  72  12  is  modified  to  read  as  follows,  inciudng  the 
countries  and  allocations  hereby  inserted  immediately  t>elow  such  article  descnplion 

"if  entered  dur.ng  the  penod  from  June  ^ ,  2002  through  August  31   2002  Inctusfve  m  the  respective 
aggregate  quantity  of  goods  the  product  of  a  foreign  country  specified  betow.  after  wtiich  no  sue,  goods  t^e 
product  of  such  country  may  be  enterec  dunng  the  remainder  of  such  penod  under  this  sutiheadirg 
European  Community  1 04.987.486  kg 

Trinidad  and  Tobago  61,716,789  kg 

Armenia,  Azert>ai)an,  Beianjs,  Georgia 
Kazakhstan,  Kyrgyzstan  Motdova, 
Russia,  Tajikistan.  Turltmenistan, 

Ukraine  and  Uzbekistan 47,034.377  kg  * 

All  other  countnes 159,076,170  kg* 
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6  The  article  description  of  subheading  9S03  72  1 3  is  modified  to  read  as  follows,  including  the 
countries  and  allocations  hereby  inserted  irnmediately  below  such  article  description 

"If  entered  du^  ng  tr>e  peroc  from  SeptembCf  ^    2002  through  November  30,  2002,  inclusive,  m  the 
respective  aggregate  quantity  of  gcoOs  'he  product  of  a  foreign  country  specifieO  below,  after  which  nc  such 
goods  the  product  of  such  cour.t,^  n,ay  oe  entered  dunng  the  remainder  of  such  period  under  this 
Subheading 

European  Community '04,367.486  kg 

T' mdad  and  Tcbagc     .^. 5'. 716789  kg 

A.TT'ier'.ia,  Azert)aijan   Belarus  Geo'C'a 
Kazakhstan  Kyrgyzstar   Voidova 
Russia   Tajikistan  "^urkTvenistar 

Ukraine  and  Uzbekistan 4,' 034  377  kg 

All  ot^er  counlr.es f 159,076  170  kg' 

7  Trie  article  description  of  subheading  9903  72  14  is  modified  to  read  as  follows,  including  the 
countries  and  allocations  hereby  inserted  immediately  below  such  article  descnption 


■|f  entereo  du'ing  the  perwd  from  December  1    2002  through  March  1 ,  2003,  inclusive,  in  the  respecbve 
aggregate  quantity  of  goods  tT>e  product  of  a  foreign  country  specified  below,  after  which  no  such  goods  the 
product  of  such  country  may  be  entered  during  the  remainder  of  such  penod  under  this  subheading 

Eunopean  Community    104  987,486  kg 

Tnnidad  and  Tobago 51. 716.789  kg 

Armenia.  Azerbaijan  Belarus  Georgia 
Kazakfwtan,  Kyrgyzstan.  Moidova. 
Russia,  Tajikistan,  Turkmenistan, 

Ukraine  and  Uzbekistan 47,034,377  kg 

All  other  countries i 159,076.170  kg" 


[FR  Doc.  01-29654 
Filed  11-27-01;  8:45  am] 
Billing  code  3190-01-C 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera 
applicability  and  legal  effect   most  of  A'hich 
are  Keyed  to  and  codified  ;n  the  Code  of 
Federal  Regulations  which  is  published  unde- 
50  titles  pursuant  to  44  U  S  C    15'0 

The  Code  of  Federal  Regulations  is  solo  by 
the  Supenntendent  of  Documents   Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  272,  273,  274,  and  277 
RIN  0584-AC40 

Food  Stamp  Program:  Noncitizen 
Eligibility  and  Certification  Provisions 
of  Pub.  L.  104-193,  as  Amended  by 
Public  Laws  104-208,  105-33  and  105- 
185  (Announcement  of  Effective  Date) 

AGENCY:  Food  and  Nutritinn  .Service, 

ACTION:  Final  rule;  annount  ement  of 
effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  the  final  rule  publishe(i 
on  November  21.  2000  at  65  FR  70133. 
That  rule  implemented  se\eral 
provisions  of  the  Personal 
Responsibility  and  Work  Opptsilunifv 
Reconciliation  Act  of  1996  and 
subsequent  amendm.mts  to  these 
provisions  made  by  the  Omnibus 
Consolidated  Appropriations  Act  of 
1996.  the  Balanced  Budget  Act  of  1997, 
and  the  Agricultural  Research, 
Extension,  and  Education  Reform  Aci  df 
1998.  Thai  rule  finalized  provisions 
related  to  application  processing,  aliens 
matching  activities,  standardized 
deductions,  proration,  and  the 
Simplified  Food  Stamp  Program. 
Several  amendments  in  that  rule 
contained  information  collection 
requirements  that  required  the  approval 
of  the  Office  of  Management  and  Budget 
(OMB)  before  they  could  become 
effective.  These  information  collection 
requirements  were  approved  bv  (3MB  on 
September  10,  2001 

DATES:  Effective  Date:  The  amendments 
to  §§273.2(c)(2)(i).  273, 2(e)(1), 
273.2(e){2)(i).  273,2(e)(2)(ii).  273,2(e)(3!. 
273.4(c)(3)(iv),  273.12(c)(3)  and 
273.12(f)(4)  published  at  65  FR  70133 
(November  21,  2001)  are  effective 
September  10,  2001. 


Implementation  Dates: 

1.  State  agencies  must  implement  tht 
following  amendments  no  later  than 
March  1 1 ,  2002  for  all  households 
newly  applying  for  Program  benefits 
State  agencies  must  convert  current 
caseloads  no  later  than  the  next 
recertificafion  following  the 
implementation  date:  §  273.2(c}(2)(i), 

§  273.2(e)(1),  §273. 2(e)(2)(i). 

§273.2(e)(2)(ii).§  273.2(e)(3). 

§  273.4(c)(3)(iv);  and  §  273.12(c)(3). 

2.  State  agencies  mav  implement 

§  273.12(f)(4)  at  their  discretion  at  anv 
time  on  or  after  September  10.  2001. 

ADDRESSES:  Questions  may  be  sent  to 
Patrick  Waldron.  Branch  Chief, 
Certification  Pf)licy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Sen'ice,  II. S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
.•\le\andna,  \'.\  22302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  infr.rmdiiiT. 
should  be  directed  to  Mr  Wdldrun  at 
(703) 305-2495. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule    Food  Stamp  Program: 
Noncitizen  Eligibility,  and  Certification 
Provisions  of  Public  Law  U)4-193.  as 
.\mended  bv  Public  Laws  104-208. 
105-3.1  and  105-185."  provided  that 
several  amendments  would  not  be 
effecti\e  until  Office  of  Management 
and  Budget  (OMB)  approval  of  an 
dssnciated  information  collection 
burden  That  rule  further  provided  that 
the  Food  and  Nutrition  Service  would 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  datf- 
of  these  amendments  after  approval  of 
the  information  collection  requirements 
bv  O.MB.  On  September  10.  2001.  OMB 
approved  the  associated  information 
collection  burden  for  these  items  under 
OMB  control  number  0584-0064   This 
approval  will  expire  on  September  30 
2004 

Ddtfil    \i.\crr,ber  21    200i 
George  A.  Braley. 
Ai  ting  Administrator.  Food  and  Nutrition 

SrT\  ICf 
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BILUNG  CODE  3410-3CMJ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-CE-28-AD   Amendment  3^ 
12504;  AD  2001-23-07] 

RIN2120-AA64 

Airworthiness  Directives;  Reims 
Aviation  S.A.  Model  F406  Airplanes. 
Correction 

AGENCY:  Federal  Aviation 
.■\dmmistration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY;  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2001-23-07.  which  was  published 
in  the  Federal  Register  on  November  15, 
2001  (66  FR  57  Jb4j.  and  concerns 
certain  Reims  Model  F406  airplanes. 
The  F.^.^  incorrectly  referenced  the  AD 
number  as    AD  2001-01-07'   instead  of 

AD  2001 -23-07."  This  AD  requires 
repetitive  inspections  of  the  canted  rib 
upper  cap  in  the  center  wing  carry- 
through  area  for  cracks,  and,  if  cracks 
are  found,  immediate  repair  of  the 
cracks  or  modification  of  this  area 
depending  on  the  extent  of  anv  cracks 
found.  This  AD  also  requires  modifying 
the  canted  rib  upper  cap  at  a  certain 
time  period  as  terminating  action  for  the 
repetitive  inspections.  This  action 
corrects  the  AD  to  reflect  the  correct  AD 
number 

EFFECTIVE  DATE:  The  effective  date  of 
ihi^  :\l)  remain*-  Ianuar\  "   JDO-' 
FOR  FURTHER  INFORMATION  CONTACT; 
Bnan  .\   Hannx  k.  .-Xeri^;  .i.  •  }.:i'u]neer, 
F.\.\    s:r,di:  ,\:r[Mne  Directorate,  901 
l.i'tu^t    K  i'-:i:  ,iu:.  Kansas  City. 
MiSMU.'-;  f>4106;  telephone;  (816)  329- 
414.'    ;<!(  -imile    'filfT  <2''->-40q0 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  November  f^  JOf,    ;  .\.\  issued 
.■\D  2001-01.-0"    Aniend.^ienf  39-12504  ' 
:6f.  FR  ,T~  •i64.  November  15.  2001). 
whu  h  applies  to  certain  Reims  Model 
F4()6  airplanes.  This  AD  currenth 
require,^  repetitive  inspections  of  the 
canted  nb  upper  cap  in  the  center  wing 
carrv-through  area  for  cracks  and.  if 
cracks  are  found,  immediate  repair  of 
the  cracks  or  miniifii  dtion  nf  thi--  are.i 
depending  on  the  extent  .>/  dn\  <  .'■a(  ks 
found  This  AD  also  requires  m(idif\  iiig 
the  canted  rib  upper  cap  at  a  certain 
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time  period  as  terminating  action  ff)r  thr 
repetitive  inspections 

Need  for  the  Correction 

We  incorrectly  referenced  the  AD 
number  as  "AD  2001-01-07"  instead  of 
AU  2001-23-07."  If  we  did  not  correct 
the  AD  number,  then  the  logbooks  of  the 
affected  airplane  would  reference 
compliance  with  the  wrong  AD. 

Correction  of  Publication 

Accordinglv.  the  publication  of 
November  15^  2001  (66  FR  57364).  of 
Amendment  39-12504;  AD  2001-01-07. 
which  was  the  subject  of  FR  Doc.  01- 
28571.  is  corrected  as  follows: 

§39.13     [Corrected] 

On  page  57364.  under  heading  14  CFR 
part  39.  in  the  second  column,  the  22nd 
line  from  the  bottom  of  the  page;  and  cm 
page  57366.  in  ^  39.13.  in  the  second 
column,  the  1st  line  from  the  top  of  the 
page,  correct  •2001-€l-07"  to  "2001- 
23-07" 

Action  IS  taken  herein  to  correct  these 
references  in  AD  2001-23-07  and  to  add 
this  AD  correction  to  §39.13  of  the 
Federal  .Aviation  Regulations  (14  CFR 
39.13). 

The  effective  date  remaitjs  January  7. 
2002 

UmiciI  in  Kansas  City,  Missouri,  on 
November  15.  2001 
Michael  Gallagher. 

Manuiirr.  Snnill  Airplane  Directorate.  Aircraft 
Certification  Srn.  h  r 

|KR  [)n(    ()l-2't4't.'  iilud  11-27-01;  8:45  am] 
BtLUNG  COOe  4910-11^^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30282;  Amdt.  No.  2081] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


Nummary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  .Standard 
Instrument  Approach  Procedurt's 
(.SlAPs)  for  operations  at  certain 
airports.  Thesf?  regulatorv  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
change>;  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 


airspace  and  to  promote  safe  flight 

operations  under  instrument  flight  rules 

at  the  affected  airports. 

DATES;  .An  effective  date  for  each  SlAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  bv  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  [anuary  1,  15182. 
ADDRESSES;  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2  The  F.AA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  mav  be  obtained  from; 

1.  F.AA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT; 
Donald  P   Pate.  Flight  Pr()f:edure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd..  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  Citv.  OK  73125). 
telephone;  (405)  954-4164 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  .Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  Federal  Register 

expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  onlv  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  bv  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previouslv  issued  bv  the  F,AA  in  a 
National  Flight  Data  Center  (FDCl) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPs.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulaton.'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington,  IX!  on  November  23, 
2001 

Nicholas  .\.  Sabatini, 

Director,  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  LTC  on 
the  dates  specified,  as  follows 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows; 


Authority:  49  U.S.C.  40103.  40113.  40120, 
44701 .  49  L-.S.C.  106(g);  and  14  CFR 

11  49lb)(2) 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
and  97.35     [Amended] 

2.  Part  97  is  amended  to  read  as 
follows 

By  amending   6j  97  23  \'OR,  \'OR/ 
DME.  \-OR  or  TACAN.  and  VOR  DME 
or  TACA,N,  §97.25  LOC,  LOC  DVfE. 
LDA.  LDA/DME.  SDF.  SDF  DME. 
§  97  27  NDB.  .NDB-'DME;  §  97  29  ILS,  * 
ILS/DME.  ISMLS.  MLS,  DME.  MLS/ 
RNAV;  §97  31  R.\DAR  SIAPs;  §97  33 
RNAV  SIAPs,  and  §  97  35  COPTER 
SLAPs.  Identified  as  follows: 

'    '    *  Effective  Upon  Pubhcation 


FDC  date 


State 


City 


Airport 


FDC  number 


Sut>)ec1 


11/02/01 
11/07/01 

1V07.'01 
11/07/01 
11/07/01 
11/07/01 

11/07/01 
11'07'01 
11/07,'01 
11/07,'01 
11/07/01 
11/07/01 
11/08/01 
11 '09/01 
11/09/01 
11/09/01 
11/13/01 
11/15/01 
11/15/01 


OH 
NY 
NY 
NY 
NY 
TX 

TX 

LA 

LA 

LA 

LA 

LA 

IN 

Wl 

AR 

NY 

MN 

PA 

Wl 


UrtJana Gnmes  Fiekj 

Famitngdale  Republc   

Famningdale  Repubiic  

Farmingdate Republic  

Farmingdale  Republic  

Houston  William  P 


Hobby 


Houston  William  P  Hobby 

Huston    Ruston  Regional   

Huston  Ruston  Regional 

Huston  Ruston  Regional   

Huston    '  Rustion  Regional  

Huston    I  Ruston  Regional  

Btoomington  Monroe  County   

Appleton  I  Oulagamie  County  Regional 

Searcy    1  Searcy  Mum  

Rochester Greater  Rochester  Inti 

St  Cloud  St  Cloud  Regional  

Philadelphia Philadelphia  int!    

Oshkosh  Wittman  Regional    


12000 
1/2165 
1/2166 
1/2167 
V'2168 
1/2197 

1/2198 
1/2214 
1/2215 
1/2216 
1/2217 
1'2216 
1/2254 
1/2300 
1/2307 
1/2312 
1/2391 
1/2471 
1/2474 


VOR  OP  GPS-A   AMDT  5 
GPS  Rwy  -4   ORiG-A 
GPS  Rw>  '    ORiG 
NDB  Rw>  1    AMDT  14 
ILS  Rwy  14    AMDT  78 
RNAV  ^GPS'  Pwv  301   ORIG- 

A 
ILS  Rvv>  30L 
GPS  Rwv  36 
NDB  Rw\'  36 
VOR'DME-A 
GPS  Rwy  ii 
NDB  Rwy  "i 


AMDT  5A 

ORIG 

ORIG 

ORlG-A 

AMDT  1 

ORiG-C 
RNAV  (GPS.  Rw-y  35  ORIG-A 
ILS  Rwy  29   AMD"^  2A 
GPS  Rwy  19   AMDT  IB 
RNAV  (GPSi  Rwy  22   ORiG 
VOR'DME  Rwy  13    AMDT  8A 
GPS  Rwy  27L  ORlG-A 
RNAV  iGPSi  Rwy  36   ORIG 


[FR  Doc  01-29609  Filsd  11-27-01;  8:45  am] 
BILUNG  COD€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION      ACTION:  Final  rule. 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30281 ;  Amdt.  No.  2080] 


Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  .Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulaton-  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  m  the  National  .Mrspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements  These  changes  are 


I 
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designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  M.  1980,  and  reapproved 
as  of  lanuarv  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  b\  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building, 
HOO  Independence  Avenue,  SVV., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  whit  h  the  affected  airport  is 
located;  or 

3  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
e:opies  mav  be  obtained  from: 

1   FAA  Public:  Inquiry  Center  (APA- 
JOO).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SVV.. 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P  Pate.  Flight  Procedure 
Standards  Branch  fAMCAF,S-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  .^.xiation  Administration,  Mike 
Monroney  .Aeronautical  Center.  6500 
SoutJh  Mac.-\rthur  Blvd..  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Citv.  OK  73125) 
telephone-  (403)  954-4164 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SI.APs)  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  .Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  F.A.A  Forms  8260-3,  8260- 
4.  and  8260-5   Materials  incorporated 
bv  reference  are  available  for 
examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs.  their 
comple.x  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary'.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previouslv  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

— Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs, 
the  TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at 
the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and 
public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause 
exists  for  making  some  SIAPs 
effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
■'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  Februar\-  26.  1979):  and  (3) 


does  not  warrant  preparation  of  a 
regulator,-  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  LK]  on  November  23. 
2001. 
Nicholas  A.  Sabatini, 

DirtTtor.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority-:  49  U.S.C.  106(g).  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.-25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*   *   *  Effective  December  27.  2001 

Atlanta,  GA,  The  William  B.  Hartsfield 

Atlanta  Intl.  RNAV  (GPS)  RWY  8L.  Orig 
Atlanta.  GA.  The  William  B.  Hartsfield 

Atlanta  Inti.  RNAV  (GPS)  RWY  8R.  Orig 
Atlanta.  GA.  The  William  B  Hartsfield 

Atlanta  Intl.  RNAV  (GPS)  RWY  9L,  Orig 
Atlanta,  G.\.  The  William  B.  Hartsfield 

Atlanta  Intl.  RNAV  IGPS)  RWY  gR.  Orig 
Atlanta.  GA,  The  William  B  Hartsfield 

.•\tlanta  Intl.  RNAV  (GPS)  RWY  26L.  Orig 
Atlanta,  GA,  The  William  B  Hartsfield 

Atlanta  intl,  RNAV  (GPS)  RWY  26R.  Orig 
Atlanta.  G.-\.  The  William  B.  Hartsfield 

Atlanta  Intl.  RNAV  (GPS)  RWY  2-L.  Orig 
Atlanta  GA.  The  William  B  Hartsfield 

Atlanta  Intl.  RNAV  (GPS)  RWY  27R.  Orig 
Chicago.  IL.  Chicago-OHare  Intl.  RNAV 

(GPS)  RWY  4L.  Orig 
Chicago.  IL.  Chicago-O'Hare  Intl.  RNAV 

(GPS)  RWY  4R.  Orig 
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Chicago.  IL.  Chicago-OHare  Intl.  RNAV 

(GPS)  RWY  9L.  Orig 
Chicago.  IL.  Chicago-O'Hare  Intl.  RNAV 

(GPS)  RWY  9R.  Amdt  1 
Chicago.  IL.  Chicago-OHare  Intl.  RNAV 

(GPS)  Y  RWY  22L.  Orig 
Chicago.  IL.  Chicago-O'Hare  Intl.  RNAV 

(GPS)  Z  RWY  22L.  Orig 
Chicago.  IL.  Chir.ago-OHare  Inti.  RNAV 

(GPS)  Y  RWY  22R.  Orig 
Chicago,  IL.  Chicago-OHare  Intl.  RNAV 

(GPS)  Z  RWY  22R.  Orig 
Chicago,  IL.  Chicago-OHare  Intl.  RNAV 

(GPS)  Y  RWY'  27L.  Orig 
Chicago.  IL.  Chicago-O'Hare  Intl,  RNAV 

(GPS)  Z  RWY  27L.  Orig 
Chicago,  IL,  Chicago-O'Hare  Intl.  RNAV 

(GPS)  RWY  27R,  Orig 
Chicago.  IL.  Chicago-OHare  Intl,  RNAV 

(GPS)  RWY  32L.  Orig 
Chicago.  IL.  Chicago-O'Hare  Intl.  RNAV 

(GPS)  RWY  32R.  Orig 
Chicago.  IL.  Chicago-O'Hare  Intl.  GPS  RWY 

22R.  Orig.  CANCELLED 
Elkton.  MD,  Cecil  County,  VOR/DME  RWY 

31,  Orig 
Elkton.  MD.  Cecil  County,  RNAV  (GPS)  RWY 

31.  Orig 
Tulsa.  OK,  Tulsa  Inti.  RNAV  (GPS)  RWY  8, 

Orig 
Charleston.  SC.  Charleston  AFB/Intl.  RNAV 

(GPS)  RWY  3.  Orig 
Charleston,  SC,  Charleston  AFB/lntl.  RNAV 

(GPS)  RWY  15,  Orig 
Charleston.  SC.  Charleston  AFB/Intl.  RNAV 

(GPS)  RWY  21.  Orig 
Charleston,  SC.  Charleston  AFB/Intl.  RNA\' 

(GPS)  RWY  33,  Orig 
Columbia.  SC.  Columbia  Metropolitan.  NDB 

RWY  n.  Amdt  23 
Columbia.  SC.  Columbia  Metropolitan. 

RNAV  (GPS)  RWY  5.  Orig 
Columbia.  SC.  Columbia  Metropolitan. 

RNAV  (GPS)  RWY  11.  Orig 
Columbia,  SC,  Columbia  Metropolitan, 

RNAV  (GPS)  RWY  23,  Orig 
Columbia.  SC.  Columbia  Metropolitan. 

RNAV  (GPS)  RWY  29,  Orig 
Columbia.  SC.  Columbia  Metropolitan.  GPS 

RWY  5.  Orig- A,  CANCELLED 
Columbia.  SC.  Columbia  Metropolitan.  GPS 

RWY  23.  Orig-B.  CANCELLED 
El  Paso.  TX,  El  Pa.so  Intl,  NDB  RWY  22.  Amdt 

29 
El  Paso,  TX,  El  Paso  Intl,  ILS  RWY  22.  Amdt 

32 
Logan.  LIT.  Logan-Cache.  RNAV  (GPS)  RWY 

3.5.  Orig 
Logan.  IT.  Logan-Cache.  GPS  RWY  35,  Grig, 

CANCELLED 
Salt  Lake  City,  UT.  Salt  Lake  City  Muni  2, 

GPS  RWY  34.  Orig.  CANCELLED 
Pullman-Moscow.  ID,  WA.  Pullman-Moscow 

Regional.  VOR  RWY  5.  Amdt  7 
Pullman-Moscow.  ID.  WA.  Pullman-Moscow 

Regional.  RNAV  (GPS)  RWY  5.  Orig 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Pan  11 
[Docket  No.  RM02-2-O00] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

November  21.  2001. 

AGENCY:  Federal  Energy'  Regulatory 

Commission.  DOE. 

ACTION:  Final  rule;  update  of  Federal 
land  use  fees. 

SUIMMARY:  In  accordance  with  the 
Commission's  regulations,  the 
Commission  by  its  designee,  the 
Executive  Director,  is  updating  its 
schedule  of  fees  for  the  use  of 
government  lands.  The  yearly  update  is 
based  on  the  most  recent  schedule  of 
fees  for  the  use  of  linear  rights-of-way 
prepared  by  the  United  States  Forest 
Ser\-ice  Since  the  next  fiscal  year  will 
cover  the  period  from  October  1.  2001 
through  September  30.  2002  the  fees  in 
this  document  will  become  effective 
October  1.  2001  The  fees  will  apply  to 
fiscal  year  2002  annual  charges  for  the 
use  of  government  lands 
EFFECTtVE  DATE:  October  1,  2001 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Fannie  Kingsberry.  Financial  Ser\ices 
Division.  Office  of  the  Executive 
Director.  Federal  Energy  Regulatorv 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  (202)  219-2885. 
SUPPI^MENTARY  INFORMATION: 

Document  .Availability:  In  addition  to 
publishing  the  full  text  of  this  document 
in  the  Federal  Register,  the  Commission 
provides  all  interested  persons  an 
opportunity  to  view  and/or  print  the 
contents  of  this  document  via  the 
Internet  through  FERC's  Home  Page 
[http  .//\\'\\M-  fere  fed  us)  and  in  FERCs 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m   to  5  p.m. 
Eastern  time)  at  888  First  Street.  NE., 
Room  2A.  Washington,  DC  20426. 

From  FERCs  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Svstem 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14. 
1994. 

— CIPS  can  be  accessed  using  ttie  CIPS 
link  or  the  Energy  Information  Online 


icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8  0  format  for  viewing, 
printing,  and/or  downloading. 

— RIMS  contains  images  of  documents 
submitted  to  and  issued  bv  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FEgC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16. 
1981,  are  also  available  from  RIMS- 
on-lhe-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room 

User  assistance  is  available  for  RIMS. 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fpd.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public.rpfprenceroom@ferc.fed. us]. 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS.  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

The  Commission  has  concluded,  with 
the  concurrence  of  the  .Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  0MB  that  this  rule  is  not  a 
"major  nile  '  as  defined  in  section  351 
of  the  Small  Business  Regulator\- 
Enforcement  Fairness  Act  of  1996.  5 
use.  804(2). 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

Thomas  R.  Herlihy. 

Office  of  the  Executive  Director  and  Chief 
Financial  Officer. 

Accordingly,  the  Commission, 
effective  October  1.  2001.  amends  part 
11  of  Chapter  I.  Title  18  of  the  Code  of 
Federal  Regulations,  as  follows; 

PART  11— [AMENDED] 

1.  The  authority  citation  for  part  1 1 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r;  42  U.S.C. 

7101-7352. 

2.  In  part  1 1 .  Appendix  A  is  revised 
to  read  as  follows: 

Appendix  A  To  Part  II — Fee  Schedule 
for  FY  2002 
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Alabama 
Arkansas 
Anzona  .. 


Calrfomia 


Colorado 


Connecticut 
Flonda 


Georgia 
Idaho    .. 


Illinois   . 

Indiana 

Kansas 


Kentucky 
Louisiana 

Maine  

Michigan  . 


Minnesota 
Mississippi 
Missouri 
Montana 


Nebraska 
Nevada  . 


State 


I 


County 


All  Counties 

All  Counties  

Apache    Cochise,   Gila.   Graham.   La  Paz.   Mohave.   Navajo, 

Pima  Yavapai  Yuma  Coconino  North  of  Colorado  River 

Coconino  South  of  Colorado  River.  Greenlee,  Mancopa.  Pinal, 
Santa  Cruz 

Impenal  Inyo  Lassen  Modoc,  Riverside.  San  Bernardino   

Siskiyou  

Alameda.  Aipme,  Amador  Butte.  Calaveras.  Colusa  Contra 
Costa  Del  Norte  El  Dorado  Fresno,  Glenn,  Humboldt,  Kem 
Kings  Lake  Madera  Manposa,  Mendicino.  Merced.  Mono. 
Napa  Nevada  Placer  Plumas.  Sacramento.  San  Benito. 
San  Joaquin  Santa  Clara  Shasta.  Sierra,  Solano  Sonoma. 
Stanislaus  Sutler  Tehama.  Tnnity,  Tulare  Kings.  Tuolumne 
Yoio  Yuba 

Los  Angeles  Mann  Monterey.  Orange,  San  Diego.  San  Fran- 
cisco San  Luis  Obispo.  San  Mateo,  Santa  Barbara.  Santa 
Cruz,  Ventura 

Adams  Arapahoe  Bent  Cheyenne,  Crowley,  Elbert.  El  Paso, 
Huerlano  Kiowa  Kit  Carson,  Lincoln.  Logan,  Moflat  Monte- 
zuma Morgan.  Pueblo.  Sedgewick.  Washington.  Weld, 
Yuma 

Baca  Dolores  Garfield,  Las  Animas,  Mesa.  Montrose.  Otero, 
Prowers  Rio  Blanco  Routt.  San  Miguel 

Alamosa  Archuleta  Boulder  Chaffee.  Clear  Creek.  Conejos. 
Costilla  Custer  Denver  Delta,  Douglas,  Eagle.  Fremont.  Gil- 
pin, Grand,  Gunnison.  Hinsdale,  Jackson.  Jefferson,  Lake. 
La  Plata  Lanmer,  Mineral,  Ouray,  Park.  Pitkin,  Rio  Grande, 
Saguache  San  Juan,  Summit,  Teller 

All  Counties         

Baker  Bay  Bradford.  Calhoun.  Clay,  Columbia,  Dixie.  Duval, 
Escambia  Franklin  Gadsden.  Gilchnst.  Gulf  Hamilton, 
Holmes,  Jackson  Jefferson  Lafayette.  Leon,  Liberty.  Madi- 
son Nassau  Okaloosa  Santa  Rosa.  Suwannee.  Taylor, 
Union  Wakulla.  Walton.  Washington. 

All  Other  Counties      

All  Counties     

Cassia  Gooding,  Jerome,  Lincoln,  Minidoka,  Oneida.  Owyhee. 
Power  Twin  Falls 

Ada  Adams,  Bannock  Bear  Lake,  Benewah,  Bingham,  Blaine, 
Boise  Bonner  Bonneville  Boundary,  Butte,  Camas,  Canyon. 
Cantxiu  Clark  Clearwater  Custer,  Elmore,  Franklin,  Fre- 
mont Gem  Idaho  Jefferson,  Kootenai,  Latah,  Lemhi.  Lewis, 
Madison  Nez  Perce  Payette,  Shoshone,  Teton  Valley, 
Washington 

All  Counties  

All  Counties  

Morton    

All  Other  Counties  

All  Counties  

All  Counties   ,..'. 

All  Counties  

Alger  Baraga  Chippewa  Delta.  Dickinson,  Gogebic  Hough- 
ton Iron  Keweenaw  Luce  Macking,  Marquette  Menominee. 
Ontonagon   Schoolcraft 

All  Other  Counties  ; 

All  Counties  

All  Counties  

All  Counties    

Big  Horn  BJaine.  Carter.  Cascade.  Chouteau,  Custer,  Daniels. 
McCone  Meagher  Dawson  Fallon.  Fergus.  Garfield.  Gla- 
cier Golden  Valley  Hill,  Judith  Basin.  Liberty,  Musselshell, 
Petroleum  Phillips,  Pondera,  Power  River,  Praine  Richland, 
Roosevelt  Rosebud  Shendan,  Teton,  Toole,  Treasure,  Val- 
ley  Wheatland   Wibaux 

Yellowstone  Beaverhead.  Broadwater.  Cartxjn.  Deer  Lodge, 
Flathead,  Gallatin.  Granite,  Jefferson,  Lake,  Lewis  &  Clark, 
Lincoln  Madison.  Mineral.  Missoula.  Park,  Powell.  Ravalli. 
Sanders  Silver  Bow.  Stillwater,  Sweet  Grass. 

All  Counties  

Churchill  Clark  Elko.  Esmeralda,  Eureka.  Humboldt.  Lander, 
Lincoln,  Lyon,  Mineral.  Nye.  Pershing,  Washoe 

White  Pine  Carson  City  Douglas,  Story  


Rate  per 

acre 

S25  96 

19  48 

6  47 

2596 

1298 

19  48 

3245 

38  96 
647 

1298 
2596 


647 
38  96 


64  90 
38  96 

6  47 

19.48 


19  48 

32  45 

12  98 

6  47 

19  48 

38  96 

19  48 

19.48 

2596 

1948 

25  96 

1948 

6.47 

1948 


647 
3.24 

3245 


State 


County 


Rate  per 
acre 


-r 


Gram 
Otero 


New  Hampshire ;  All  Counties 

New  Mexico  '  Chaves    Cun^    De  Baca    Dona  Ana    Eody 

Harding.   Hidalgo    Lea    Luna    McKmley 
seven  San  Juan   Socorro  Torrence 
Rio  Amba   Sandouai.  Union 

Bernalillo    Catron    Citxjia    Collax    Lmcom    Los  Aiamos 
San  Miguel  Santa  Fe  Sierra  Taos  Valencia 

New  YorV     All  Counties  

North  Carolina  All  Counties  

North  Dakota  |  All  Counties  

Ohio  '  All  Counties  

Oklahoma  Beaver  Cimarron  Roger  Mills  Texas  

Le  Flore  McCurtam  


Guadalupe, 
Ouav    Roo- 


Mora, 


'9  48 

5  47 


Oregon 


AH  Other  Counties  

Harney  Lake  Malheur  Baker     

Crook.  Deschutes    Gillam    Grant    Jefferson    Kiamath    Morrow, 
Sherman  Umatilla.  Union  Wallowa  Wasco  Wneeter 

Coos.  Curry  Douglas  Jackson  Josephine  

Benton.  Clackamas.  Clatsop.  Columbia   Hood  R'ver   Lane   Lin- 
coln. Linn.  Marion    Multnomah    Polk    Tillamook    Wasnmgton 
Yamhill 
Fall  River,  Lawrer>ce,  Mead  Pennington  All  Other  Counties  .... 

Pennsylvania  All  Counties 

Puerto  Rico   All  

South  Carolina   i  All  Counties 

South  Dakota :  Butte  Custer 

Tennessee  , All  Counties 

Texas  Cultierson   El  Paso  Hudspeth  

All  Other  Counties  

Utah     Beaver   Box  Elder   Cartwn   Duchesne    Emery    Garfield   Grand 

Iron   Juab.  Kane   Millard   San  Juan   Tooele    Umta^   Wayne 

Washington  

Cache     Daggett     Davis     Morgan     Pute     Ric"--     San    Lake. 
Sanpete  Sevier  Summit  Utah  Wasaicn   Weber 

Vermont  .: All  Counties  

Virginia   AH  Counties  

Washington  Adams    Asotin    Benton    Chelan    Columbia    Douglas    F'-anKim 

Garfield    Grant    Kittitas    Klickitat    Lmcoin    Okanogan    Spo- 
kane Walla  Walla  Whitman   Yakima 

Ferry   Pend  Oreille   Stevens  

I  Clallam  ClarV  Cowlitz.  Grays  Hartxjf  isiano  Jefferson  King 
Kitsap  Lewis  Mason  Pacific  Piei-ce  Sar^  Juan  Skagit 
Skamania.  Snohomish  Thurston   Wahkiakum  Whatcom 

West  Virginia  All  Counties  

Wisconsin  All  Counties  

Wyoming    .'. Albany    Campbell    Carbon    Converse    Goshen    Hot  Spnngs 

Jonnson    Laramie    Lincoln    Natrona    Niobrara    Piatle    Shen- 
dan  Sweetwater  Fremont  Subtette   Umta 

Washakie.  Big  Hom,  Crook.  Park,  Teton,  Weston 

All  Other  Zone      ■. 


12  98 

25  96 

25  96 

38  96 

6  47 

25  96 

12  98 

19  48 

6  4- 

6  4- 

12  98 

19  48 

25  96 

6  4- 

25  96 

38  96 

38  96 

19  48 

25  96 

647 

38  96 

6  4' 

1298 

1948 

25  96 

25  96 

12  48 

'S  48 

25  96 

25  96 

19  48 

6  4^ 

1948 
624 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7108-5] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 
Agency, 

ACTION:  Direct  final  notice  of  deletion  of 
the  Compass  Industries  Landfill 


Superfund  Site  from  the  National 
Priorities  List. 

SUMMARY:  The  En\  ironmental  Prot(K:tion 
.■\gency  (EPA)  Region  6  is  pubhshing  a 
direct  final  notice  of  deletion  of  the 
Compass  Industries  Landfill  Superfund 
Site  (Site),  located  in  the  Chandler  Park 
area  west  of  Tulsa,  Tulsa  County. 
Oklahoma,  from  the  National  Priorities 
List  (NTL)  The  NPL.  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCI^)  of  1980.  as  amended,  i.s 
appendix  B  of  40  CFR  part  300,  which 
IS  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 


CNCP).  This  direct  final  deietum  i.^  hcinu 
published  b\  EP.^  with  the  concurrence 
of  the  State  of  (Oklahoma,  through  the 
Oklahoma  Department  f)f  Environmental 
Quality  (ODEQi.  because  EPA  has 
determined  that  ail  appropriate 
response  actions  under  CERCLA  have 
been  completed  and.  therefore,  further 
remedial  action  pursuant  to  CERCLA  is 
not  appropriate 

DATES:  This  direct  final  notice  of 
deletion  will  be  effective  lanuary  28. 
2002  unless  EPA  receives  adverse 
comments  by  Decernber  28.  2001    If 
adverse  comments  are  received,  E}\^ 
vMii  |Juuli^h  a  timely  withdrawal  of  th'' 
direct  final  deletion  in  the  Federal 


I 
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Register  informing  the  public  that  the 
deletion  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed 
to:  Beverly  Negri.  Community 
Involvement  Coordinator.  U.S.  EPA 
Region  6  (6SF-LP).  1445  Ross  Avenue. 
Dallas,  TX  75202-2733.  (214)  665-8157 
or  1-800-533-3508 
( n egri.beverly-^epa  gov). 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  US  EPA  Region  6  Librarv'. 
12th  Floor.  1445  Ross  Avenue.  Suite 
12D13,  Dallas.  Texas  75202-2733.  (214) 
665-6427,  Monday  through  Friday  7:30 
am.  to  4:30  p.m.:  Tulsa  Citv-Countv 
Librarv,  400  Civic  Center.  Tulsa. 
Oklahoma  74103.  (918)  596-7977. 
Monday  through  Friday  9  a.m.  to  9  p.m.: 
Friday  and  Saturday  9  a.m.  to  5  p.m.; 
Sunday.  September  through  mid-Mav  1 
p.m.  to  5  p.m.;  Oklahoma  Department  of 
Environmental  Quality.  Contact;  Eileen 
Hroch.  5th  floor  file  room.  707  N. 
Robinson,  P.O.  Box  1677,  Oklahoma 
City.  Oklahoma  73101.  (405)  702-5100, 
Mondav  through  PYidav  8:30  a.m.  to 
3:30  p.m 

FOR  FURTHER  INFORMATION  CONTACT: 

Katrina  Coltrain.  Remedial  Project 
Manager  (RPMl.  U.S.  EPA  Region  6 
(6SF-LP).  1445  Ross  Avenue.  Dallas.  TX 
75202-2733.  (214)  665-8143  or  1-800- 
533-3508  [colirain.katrina@epa.gov]. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

The  EPA  Region  6  office  is  publishing 
this  direct  final  notice  of  deletion  of  the 
Compass  Industries  Landfill  Superfund 
Site  h-om  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  cr  the  envirorunent  and 
maintains  the  NPL  as  the  list  of  those 
sites  As  described  in  section 
300.425(e)(3)  of  the  NCP.  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  if  conditions  at  a 
deleted  site  warrant  such  action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine.  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  January  28.  2002  unless 
EPA  receives  adverse  comments  by 
December  28.  2001  on  this  document.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  document,  EP.^  will  publish  a 


timely  withdrawal  of  this  direct  final 
notice  of  deletion  before  the  effective 
date  of  the  deletion  and  the  deletion 
will  not  take  effect.  The  EPA  will,  as 
appropriate,  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  published 
elsewhere  in  this  issue  of  the  Federal 
Register  and  the  comments  already 
received.  There  will  be  no  additional 
opportunity  to  comment. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Compass  Industries 
Landfill  Superfund  Site  and 
demonstrates  how  it  meets  the  deletion 
criteria.  Section  V  discusses  EPA"s 
action  to  delete  the  Site  from  the  NPL 
unless  adverse  comments  are  received 
during  the  public  comment  period. 

II.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required: 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate:  or. 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL. 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure.  CERCLA  section  121(c).  42 
U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment,  if  new  information 
becomes  available  which  indicates  a 
need  for  further  action.  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 


ni.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  ODEQ  on 
the  deletion  of  the  Site  from  the  NPL 
prior  to  developing  this  direct  final 
notice  of  deletion. 

(2)  ODEQ  concurred  with  deletion  of 
the  Site  from  the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  the  availability  of  the  parallel 
notice  of  intent  to  delete  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register  is  being 
published  in  a  major  local  newspaper  of 
general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state,  and  local  government 
officials  and  other  interested  parties:  the 
newspaper  notice  announces  the  30-day 
public  comment  period  concerning  the 
notice  of  intent  to  delete  the  Site  from 
the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  document.  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  deletion  before 
its  effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  .NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
actions. 

rv.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location 

The  Compass  Industries  Landfill  Site 
is  an  abandoned  landfill  located  in  a 
former  limestone  quarry  west  of  Tulsa. 
Oklahoma.  The  Site  is  situated  directly 
west  of  the  Chandler  Park  softball 
facility,  which  is  owned  by  Tulsa 
County.  Physically,  the  Site  is  situated 
on  a  bluff  approximately  one-quarter 
mile  south  and  200  feet  above  the 
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Arkansas  River.  The  Site's  topography 
slopes  downw'ard  to  the  west  and  north. 
The  majority  of  runoff  flows  through 
water  gaps  in  the  east-west  ridge  above 
Aver\-  Drive.  Runoff  from  precipitation, 
springs  and  seeps  flow  into  the 
Arkansas  River  through  a  simple 
network  of  small  streams. 

Site  History 

The  Site  operated  as  a  muniripal 
landfill  between  1972  and  1976,  as  a 
facility  permitted  by  the  Oklahoma  State 
Department  of  Health  (OSDH).  now 
called  ODEQ.  The  permit  conditions  did 
not  allow  the  disposal  of  industrial 
waste  at  the  Site;  however,  disposal  of 
industrial  waste#was  done  counter  to 
regulations  and  permit  conditions. 
During  the  Site's  operation  as  a 
limestone  quarr\\  the  operators  of 
Compass  Industries  Landfill  kept  few- 
records  concerning  the  wastes  which 
were  disposed  of  in  the  landfill.  The 
Site  data  indicated  that  disposal  of 
waste  was  done  in  an  irregular  manner, 
making  it  difficult  to  ascertain  where 
the  wastes  of  concern  were  located. 

During  the  1970's  several  fires  w-ere 
reported  at  the  landfill.  The  most  recent 
fire  burned  out  in  late  1984.  It  had 
burned  underground  for  several  years, 
breaking  through  the  top  soil  cover  on 
occasion.  In  early  1983.  citizen 
complaints  of  odors  prompted  air 
monitoring  in  the  vicinity  of  the  landfill 
by  the  EPA  and  the  OSDH.  The  results 
obtained  from  this  monitoring  revealed 
the  presence  of  some  organics.  but  at 
levels  that  were  considered  non- 
hazardous. 

In  September  1983,  the  Compass  Site 
was  proposed  for  the  NTL.  and  was 
listed  in  .September  1984. 

Remedial  Investigation  and  Feasibilitv 
Study  (RI/FS) 

During  the  RI  of  the  Compass 
Industries  Landfill  Site,  samples  were 
collected  from  soil,  water,  and  air  to 
determine  if  significant  pollutant 
concentrations  were  present.  Routes  of 
offsite  migration  include  surface  runoff, 
ground  water  (by  way  of  recharge  to 
seeps  and  surface  runoff),  transported 
sediments,  and  air. 

Analytical  result  of  the  samples 
collected  from  the  Site  identified  12 
inorganic  and  33  organic  priority 
pollutants.  The  most  common  priority 
pollutants  were  base-neutral 
compounds.  The  concentrations  were 
greatest  in  samples  of  waste  collected 
from  surface  and  test  trench  soils. 

Ground  water  samples  were  collected 
from  19  monitoring  wells  during  the  RI. 
These  include  18  samples  collected 
from  14  shallow  wells  completed  in  the 
perched  water  table  aquifer,  and  eight 


samples  collected  from  five  deep  wells 
completed  in  the  Layton  Sandstone. 
Surface  water  runoff  and  sediment 
samples  from  drainage  ways  were 
collected  around  the  perimeter  of  the 
landfill  to  determine  if  contaminated 
runoff  and  sediments  were  leaving  the 
Site. 

Ten  seep  samples  were  collected  to 
determine  if  contaminants  were  being 
leached  out  of  the  landfill  wastes  and 
transported.  Seepage  occurs  along  the 
perimeter  of  the  landfill  near  the  contact 
between  the  Hogshooter  formation  and 
Coffe\A-ille  formation. 

Air  samples  were  collected  by  the 
EPA  technical  assistance  team  during 
trench  excavation  and  waste  sampling. 
These  samples  were  collected 
immediately  upwind,  downwind,  and 
within  the  test  pit.  In  addition,  air 
monitoring  using  an  organic  vapor 
analyzer  (OVA)  was  performed  at  each 
trench  during  excavation. 

Results 

•  Migration  of  contaminants  in  the 
ground  water  was  being  mitigated  by 
attenuating  mechanisms  since  much 
greater  concentrations  were  measured  in 
soil/sediment  samples. 

•  Offsite  migration  of  contaminants 
was  limited  to  surface  runoff  and  seeps. 
However,  concentrations  were  greatly 
diminished  at  discharge  points  in 
comparison  to  onsite  waste 
concentrations.  Soil  samples  collected 
in  the  drainage  ways  were  contaminated 
with  inorganic  priority  pollutants. 
These  contaminants  did  not  pose  a 
significant  hazard,  as  they  were 
expected  to  stay  adsorbed  on  the  soil. 

•  The  shallow  perched  aquifer 
(Hogshooter  Formation)  containing 
water  that  had  percolated  through  the 
waste  was  contaminated.  The  deeper 
aquifer  {La\1on  Sandstone)  was  also 
contaminated,  but  to  a  lesser  extent. 
This  was  due  to  its  relative  isolation 
from  the  shallow  aquifer  by  a  low 
permeability  shale. 

•  Wastes  sampled  on  the  ground 
surface  showed  significant 
concentrations  of  both  inorganic  and 
organic  priority  pollutants  The  surface 
waste  samples  were  similar  in 
composition  to  wastes  sampled  from 
trenches. 

•  The  large  spatial  variation  in 
compound  concentration  and  types  of 
compounds  detected  suggested  that  the 
location  of  disposal  and  the  type  of 
wastes  disposed  may  have  varied 
widely  across  the  Site 

•  Random  soil  samples  from  the  Site 
showed  significantly  higher 
concentrations  of  pnority  pollutants 
tlian  the  background  soil  samples 
However,  this  was  not  the  case  for  all 


surficial  soil  samples,  i.e..  not  all  soils 
samples  were  polluted  in  the  landfill. 

Characterization  of  Risk 

John  Mathes  and  Associates 
completed  an  Endangerment 
Assessment  study  for  the  Site  in  August 
1988.  for  OSDH  The  Endangerment 
Assessment  was  the  precursor  of  the 
current  Risk  Assessment,  and  prior  to 
1989  was  prepared  using  the 
Endangerment  Assessment  Handbook 
(19851  Thus  the  methodology  of  the 
Compass  Endangerment  Assessment  is 
different  from  the  current  Risk 
Assessment  which  is  based  on  Risk 
Assessment  Guidance  for  Superfund 
(1989) 

The  Endangerment  Assessment  study 
picked  15  chemicals  as  indicator 
chemicals  from  among  the  numerous 
chemicals  detected  at  the  Site.  Selection 
of  the  final  list  of  indicator  chemicals 
was  determined  by  the  magnitude  of  the 
indicator  scores  and  an  evaluation  of  the 
chemical's  environmental  fate  and 
transport  characteristics. 

The  results  of  the  Endangerment 
Assessment  for  the  15  indicator 
chemicals  were  as  follows:  (1)  Ingestion 
of  ground  water  was  not  considered  a 
potential  exposure  pathway,  because  it 
was  considered  incomplete  since  nearby 
residents  use  city  water;  (2)  ingestion  or 
dermal  absorption  of  surface  water  was 
determined  not  to  pose  a  health  hazard: 
and.  (3)  site  soil  represented  the  only 
contaminated  environmental  medium 
for  which  the  exposure  pathways  were 
complete 

Record  of  Decision  Findings 

On  September  29.  1987.  EPA  signed  a 
Record  of  Decision  (ROD)  for  the  Site. 
The  remedy  was  chosen  in  accordance 
with  CERCLA  and  the  NCP  The 
decision  was  based  on  the 
administrative  record  for  this  Site  and 
the  concurrence  of  the  State  of 
Oklahoma  on  the  selected  remedy.  This 
alternative  is  protective  and  cost- 
effective,  attains  applicable  or  relevant 
and  appropriate  Federal  and  State 
standards,  and  utilizes  permanent 
solutions  and  treatment  technologies  to 
the  maximum  extent  practicable. 

The  Site  was  addressed  as  one 
operable  unit.  The  principal  concerns 
addressed  at  the  Site  were  from  surface 
soils  contaminated  with  inorganic  and 
organic  priority  pollutants.  The  major 
components  of  the  selected  remedy 
include: 

•  Resource  Conser%'ation  and 
Recovery  Act  (RCRM  cap  involving  site 
grading,  cap  placement,  diversion  of 
surface  water,  and  air  emissions 
monitoring. 
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•  Ground  water  will  be  treated  at  a 
later  date  if  found  to  be  necessar\'. 

•  Installation  of  security  fences  and 
signs  to  restrict  access  to  the  Site. 

•  Monitoring  of  the  site  for  30  years 
to  ensure  no  significant  offsite 
migration. 

•  Additional  Remedial  Action  if 
significant  migration  of  contaminants 
occurs. 

Response  Actions 

In  late  March  1988,  EPA  issued  a 
Unilateral  Administrative  Order  (UAO) 
to  seven  potentially  responsible  parties 
(PRPs)  to  assume  responsibility  for 
remedial  action  (RA)  at  the  Site. 

The  essential  elements  of  the 
Remedial  Action  included  subcontract 
award  and  mobilization,  clearing  and 
grubbing,  grading,  construction  of  the 
clay  cap,  placement  of  the  liner, 
permanent  vegetative  cover,  final 
inspection,  and  demobilization.  Other 
work  needed  to  meet  the  results  called 
for  in  the  ROD  but  not  explicitly  stated, 
were  included  in  the  Statement  of  Work 
(SOW)  as  follows: 

(1)  Installation  of  a  gas  vent  system  to 
relieve  any  gas  buildup  under  the  cap; 
(2)  construction  of  a  surface  drainage 
system  consisting  of  a  swale  which 
collects  sheet  flow  from  the  cap  and 
carries  water  to  a  point  beyond  the 
hazardous  waste  area  to  drain  into 
natural  runoff  channels  at  the  western 
end  of  the  Site;  and.  (3)  construction  of 
a  berm  to  close  openings  in  the  bluffs 
along  the  northern  end  of  the  Site  to 
prevent  runoff  from  the  cap  from 
following  existing  drainage  washouts, 
which  threaten  the  road  and  rail  right- 
of-way  below  the  Site. 

The  United  States  Army  Corps  of 
Engineers  (USAGE)  provided  oversight 
for  EPA  through  an  Interagency 
Agreement.  The  USAGE  maintained  full 
time  oversight  of  the  construction 
activities  and  assured  quality  bv 
independent  testing  and  ensured 
compliance  with  specifications  and 
design  drawings. 

Cleanup  Standards 

During  the  Remedial  Construction, 
samples  were  taken  and  analyzed  to 
ascertain  that  construction  requirements 
established  by  the  ROD  and  set  forth  in 
the  Remedial  Design  (RD)  were  met.  The 
results  of  the  construction  qualitv, 
ambient  air  monitoring,  and  personnel 
safety  are  found  in  the  Quality 
Assurance  Final  Report.  The  report 
notes  that  the  requirements  of  the  ROD 
as  defined  in  the  RD  were  always 
equaled  or  exceeded.  Some  of  the 
important  resulib  aim  suiuiuiu  jiceu 
below; 


•  Specifications  required  that  the  clay 
be  compacted  to  a  minimum  of  98%  of 
maximum  dry  density  and  1%  above 
optimum  moisture.  Passing  tests 
showed  compaction  to  average  100.9% 
density  and  2.6%  above  optimum 
moisture.  All  fill  represented  by  failing 
tests  were  reworked  to  meet  the 
specification  requirements; 

•  The  high  density  polyethylene 
(HDPE)  used  for  the  multiplayer  cap 
was  sampled  for  peel  strength  and  seam 
strength.  The  average  peel  strength 
(extrusion)  was  68.8  pounds  per  inch 
(ppi)  against  a  design  criteria  of  38  ppi. 
The  average  seam  strength  (extrusion) 
was  84.1  ppi  against  a  design 
requirement  of  64  ppi. 

•  The  average  tensile  strength  at 
break  for  the  HDPE  liner  was  4740 
pounds  per  square  inch  (psi)  against  the 
design  criteria  of  4000  psi. 

•  A  perimeter  air  monitoring  system 
installed  between  the  Site  and  Chandler 
Park  baseball  diamonds  noted  no 
noxious  vapors  leaving  the  Site  during 
the  construction. 

Operation  and  Maintenance 

A  post  closure  Operation  and 
Maintenance  (O&M)  plan  was 
developed  to  ensure  integrity,  provide  a 
performance  demonstration,  and  verify 
long  term  success  of  the  remedial 
action.  The  O&M  plan  specified  the 
actions  to  be  carried  out  during  the  post- 
closure  period. 

Environmental  Monitoring:  The  scope 
of  this  program  will  include  sampling 
and  analysis  of  ground  water,  surface 
water,  and  sediment  for  parameters 
which  could  potentially  pose  a  threat  to 
human  health  and  environment. 

Seeps  located  on  the  bluffs  on  the 
northeast  will  be  sampled  to  check  for 
the  presence  of  chemical  contaminants 
from  the  perched  aquifers.  Post  closure 
sampling  of  the  seeps  will  be  conducted 
to  show  that  the  RGRA  cap  has  achieved 
the  ROD  requirements.  There  will  be  a 
minimum  of  five  seep  locations 
sampled,  five  surface  water/sediment 
samples,  and  two  background  seep 
samples.  The  analytical  results  will  be 
evaluated  and  compared  to  risk  based 
requirements  and  background  sampling 
data.  Compliance  will  be  based  on 
analytical  results  not  exceeding  the 
monitoring  concentrations  listed  in  the 
O&M  plan  and  based  on  risk  of  less  than 
10    '-(I  in  1,000,000). 

Monitoring  will  be  conducted  every 
year  on  a  quarterly  basis.  The  analytical 
data  will  be  evaluated  semi-annually 
and  an  annual  report  provided  to  EPA 
and  OSDH.  After  five  years  of  quarterly 
monitoring  the  program  will  be 
reviewed  and  uiudified  if  necessary, 
based  on  the  results  of  the  annual 


report(s).  The  monitoring  program  is 
planned  for  a  period  of  30  years  with  5- 
year  periodic  reviews.  If  any  five-year 
review  indicates  that  the  Site  poses  a 
threat  to  the  environment,  then  an 
onsite  water  treatment  facility  will  be 
installed.  The  program  can  be 
discontinued  cifter  any  five-year  review, 
provided  EPA  and  the  parties 
conducting  the  program  agree,  in 
writing,  that  the  data  from  the  ground 
water  indicates  that  the  Site  does  not 
pose  an  environmental  threat. 

Performance  Monitoring:  This 
monitoring  will  verify  that  the  main 
engineered  elements  are  performing  as 
designed.  The  main  objective  of  the 
performance  monitoring  System  is  the 
early  detection  of  trends  that  could 
indicate  weaknesses  developing  in  the 
containment  system,  so  that  corrective 
action  could  be  taken  before  the 
integrity  of  the  structure  is 
compromised.  The  monitoring  will 
consist  of  visual  inspection  during 
walkover,  topographic  surveys  based  on 
predetermined  grid  lines  and  aerial 
surveys.  Repairs  will  be  performed  as 
required. 

Five-  Year  Review 

Consistent  with  section  121(c)  of 
CERCLA  and  requirements  of  the 
OSWER  Directive  9355.7-03B-P 
("Comprehensive  Five- Year  Review 
Guidance".  June  2001),  a  five-year 
review  is  required  at  the  Compass  Site. 
The  Directive  requires  EPA  to  conduct 
statutory  five-year  reviews  at  sites 
where,  upon  attairunent  of  ROD  cleanup 
levels,  hazardous  substances  remaining 
within  restricted  areas  onsite  will  not 
allow  unlimited  use  of  the  entire  site. 

Since  hazardous  substances  remain 
onsite.  this  Site  is  subject  to  five-year 
reviews  to  ensure  the  continued 
protectiveness  of  the  remedy.  Based  on 
the  five-year  results,  EPA  will  determine 
whether  human  health  and  the 
environment  continues  to  be  adequately 
protected  by  the  implemented  remedv. 

5-  Year  Review— 2000 

The  first  five-year  review  was 
scheduled  for  completion  in  1996; 
however,  it  was  not  completed  until 
September  26.  2000  The  review  was 
held  up  due  to  the  lack  of  a  clear 
definition  of  the  capped  area.  In  spring 
of  1997,  the  cap  was  surveyed  and 
defined  by  the  legal  metes  and  bound 
definition.  The  five-year  review  denoted 
no  deficiencies:  however,  potential 
deficiencies  were  identified  and  include 
(1)  continued  mowing  of  the  native 
grasses  may  result  in  a  buildup  of 
thatch;  therefore,  if  mowing  continues 
the  site  should  be  raked  approximately 
every  four  years;  (2)  as  the  area  returns 
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to  native  vegetation,  woody  plants  with 
strong  root  systems  may  damage  the 
liner  system;  therefore  woody  vegetation 
should  be  removed  at  least  annually;  (3) 
burrowing  animals  including  mice,  rats 
and  snakes  may  also  damage  the  liner 
system;  therefore,  continued  periodic 
checks  on  the  site  should  be 
maintained;  and,  (4)  erosion  of  the 
RGRA  cap  continues  to  be  a  concern, 
and  the  site  should  be  periodically 
inspected  to  ensure  that  the  full  24 
inches  of  the  RGRA  cap  remains  intact. 

Because  the  remedial  action  is 
expected  to  be  protective,  the  remedy 
for  the  site  is  expected  to  be  protective 
of  human  health  and  the  environment. 
Based  upon  the  site  inspection,  the 
sampling  results,  the  survey  results  and 
the  remedial  actions  are  performing 
well.  The  RGRA  cap  system  has  been 
well  maintained  and  now  is  performing 
its  function  with  minimal  maintenance 
and  movement.  The  ground  water 
leaving  the  site,  when  present,  has  been 
substantially  below  the  monitoring 
concentration,  never  having  exceeded 
10%  of  any  level.  The  site  appurtenant 
structures,  including  the  fencing,  the 
signs,  and  the  vent  pipes,  are  in  sound 
condition  with  no  signs  of  physical 
deterioration.  All  contaminants  of 
concern  appear  to  be  fully  controlled  bv 
the  RCRA  cap. 

5-Year  Review— 2001 

The  second  five-year  review  is  in  the 
process  of  being  finalized.  At  this  time, 
no  major  deficiencies  have  been  noted. 
Several  minor  and  potential  deficiencies 
were  identified  during  the  inspection 
and  include:  (1)  On  an  area  along  the 
northen  slope,  woody  shrubs  are  clearly 
evident  and  must  be  removed;  (2)  riprap 
placed  at  the  lower  end  of  the  swale 
during  recent  repairs  did  not  completely 
cover  all  of  the  geotextile  and  additional 
rock  is  needed;  and.  (3)  the  settlement 
monuments  which  were  scheduled  to  be 
surveyed  during  the  10th  year  will  be 
surveyed  as  soon  as  practical.  The 
change  of  primacy  for  O&M  activities 
may  delay  completion  of  this  activity. 

Because  the  remedial  action  is 
expected  to  be  protective,  the  remedy 
for  the  site  is  expected  to  be  protective 
of  human  health  and  the  environment. 
Based  upon  the  site  inspection  and  the 
sampling  results,  the  remedial  actions 
are  performing  well.  All  contaminants 
of  concern  appear  to  be  fullv  controlled 
by  the  RCRA  cap. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k).  42  U.S.C.  961 3(k).  and 
CERCUV  section  117.  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 


EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA.  with  concurrence  of  the 
State  of  Oklahoma,  has  determined  that 
all  appropriate  responses  under 
CERCL.^  have  been  completed,  and  that 
no  further  response  actions,  under 
CERCLA,  other  than  O&M  and  five-year 
reviews,  are  necessary   Therefore.  EPA 
is  deleting  the  Site  from  the  NPL 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine.  EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  Ianuar>-  28.  2002 
unless  EPA  receives  ad\  erse  comments 
by  December  28,  2001   If  adverse 
comments  are  received  within  the  30- 
day  public  comment  period.  EPA  will 
publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect.  The  EPA  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  published 
elsewhere  in  this  issue  of  the  Federal 
Register  and  the  comments  already 
received.  There  will  be  no  additional 
opportunity  to  comment. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  November  8,  2001. 
Gregg  A.  Cooke, 

Regional  Administrator.  Region  6. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777.  56  PR  54757,  3  CFR. 
1991  Comp.,  p. 351;  E.O.  12580.  52  PR  2923, 
3  CFR,  1987  Comp.  p. 193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  Oklahoma  ("OK")  by 
removing  the  entry  for  "Compass 
Industries  (Aver)'  Drive).  Tulsa". 

.  (FR  Doc.  01-29469  Filed  11-27-01:  9:45  am) 

BILUNG  CODC  6S60-S0-f> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WikJItfe  Service 

50  CFR  Part  17 
RIN  1018-AGO5 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  the 
Vermilion  Darter  as  Endangered 

agency:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

action:  Final  rule. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Ser\'ice  (Service),  determine 
the  vermilion  darter  (Etheostoma 
chermocki]  to  be  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  The  current 
range  of  the  vermilion  darter  is  1 1.6 
kilometers  (km)  (7.2  miles  (mi))  of  the 
mainstem  of  Turkey  Creek  and  the 
lower  reaches  of  (0.8  km  (0.5  mi)  total) 
of  Dr\  and  Beaver  Creeks  where  they 
intersect  Turkey  Creek.  Turkp\  Creek  is 
a  tributar\-  nf  the  Locust  Fork  of  the 
Black  Warrior  River,  and  is  found  in 
northeast  Jefferson  County.  Alabama 
Impoundments  within  the  upper 
mainstem  of  Turkey  Creek  and  its 
tributaries,  along  with  water  quality 
degradation,  have  altered  the  stream's 
dynamics  and  reduced  the  darter  s  range 
significantly.  The  surviving  population 
is  currently  threatened  by  pollutants 
[i.e..  sediment,  nutrients,  pestu  ide  and 
fertilizer  runoff)  that  wash  into  the 
streams  from  the  land  surfaces.  Since 
the  vermilion  darter  has  such  a 
restricted  range,  it  is  also  threatened  by 
potential  catastrophic  events  [e.g..  toxic 
chemical  spill).  This  action  extends  the 
protection  of  the  Act  to  the  vermilion 
darter 

EFFECTIVE  DATE:  December  28.  2001. 
ADDRESSES:  The  complete  file  for  this 
rule  IS  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Mississippi  Field  Office, 
U.S.  Fish  and  Wildlife  Ser\-ice.  6578 
Dogwood  View  Parkway,  lackson, 
Mississippi,  39213 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Mr. 
Daniel  I  Drennen  at  the  above  address, 
or  telephone  601/321-1127:  facsimile 
601/965-4340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Boschung  et  al.  (1992)  formally 
described  the  vermilion  darter 
[Etheostoma  chermocki  (Teleostei: 
Percidae))  from  the  Black  Warrior  River 
drainage  of  Alabama  This  fish  is  a 
medium-sizrd  darter  reaching  about  7.1 
centimeters  (2.8  inches)  total  length 


i 
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(length  from  tip  of  snout  to  longest 
portion  of  tail  fin)  (Boschung  et  al.  1992. 
Suttkus  and  Bailey  1993.  Mettee  et  al 
1996)  The  vermilion  darter  belongs  to 
the  .subgenus  I  locentra  ("snub-nosed 
darters"),  which  includes  fish  that  are 
slightly  compressed  laterally  and  have 
complete  lateral  lines,  broadly 
connected  gill  membranes,  a  short  head. 
and  a  small  pronounced  mouth.  The 
vermilion  darter  is  distinguished  bv 
extensive  vermilion  (reddish-orange) 
pigmentation  on  the  lower  sides  and 
especially  on  the  bellv  Males  have  a 
bright  red  spot  on  the  membrane 
between  the  first  spines  of  the  spinous 
dorsal  (upper)  fin.  During  breeding,  the 
males  have  red  blotches  along  the  side 
of  the  body  just  above  the  midline 
(Boschung  et  al  1992,  Suttkus  and 
Bailev  1993.  and  Metee  et  al.  1996).  The 
female's  red  spots  are  smaller. 

The  Southeastern  Fishes  Council 
Technical  Advisory  Committee  of  the 
American  Fisheries  Society  (Warren  et 
al.  2000)  listed  the  vermilion  darter  as 
endangered  within  the  Tombigbee-Black 
Warrior  river  drainage  Currently,  the 
vermilion  darter  is  found  only  in  the 
Turkey  Creek  drainage,  a  tributarv  of  the 
Locust  Fork  of  the  Black  Warrior  River, 
lefferson  County.  Alabama  The  current 
range  of  the  vermilion  darter  is  11.6 
kilometers  (km)  (7.2  miles  (mi))  of  the 
mainstem  of  Turkey  Creek  and  the 
lower  reaches  (0.8  km  (0.5  mi)  total)  of 
Dr\'  and  Beaver  Creeks  where  they 
intersect  Turkev  Creek.  E.xtensive 
sur\'eys  in  similar  habitats  have  failed  to 
locate  this  species  outside  its  current 
drainage  (Boschung  et  al  1992.  Blanco 
et  al.  \995.  Vlettee  1996.  Shepard  et  al. 
1998,  Blanco  and  Mayden  1999).  The 
Turkey  Creek  drainage  is  primarily 
owned  by  private  landowners; 
approximately  2.2  kjn  (14  mi)  of  stream 
hank  is  owned  by  lefferson  County 

The  historic  population  size  of  the 
vermilion  darter  within  the  Turkey 
Creek  drainage  is  unknown   In  the 
1960s  and  197()s,  the  vermilion  darter 
was  common  at  the  Highwav  79  bridge 
site,  which  roughly  bisects  the  fish's 
current  range,  but  by  1992  occurrences 
of  the  darter  had  become  verv  rare  at 
that  site  (Boschung  et  al.  1992;  K. 
Marion,  University  of  Alabama  in 
Birmingham,  pers.  comm.  1998). 
Currentlv.  the  sparse  populations  of 
vermilion  darters  are  isolated  within 
certain  areas  of  Turkey  Creek,  by  both 
natural  and  manmade  barriers, 
inr  hiding  a  waterfall  and  several 
impoundments.  Dispersal  beyond  the 
current  range  of  this  species  is  not  likelv 
(Blanco  and  Mayden  1997)  because  of 
these  barriers  and  the  decline  in  water 
quality  by  point  source  pollution,  like 
industrial  effluent  and  nonpoint-source 


pollution,  pollution  created  from  larger 
processes  and  not  from  one 
concentrated  point  source,  like  excess 
sediment  from  a  construction  site 
washing  into  a  stream  after  a  rain. 
Blanco  and  Mayden  (1999)  estimated 
the  population  size  of  darters,  assuming 
they  are  uniformly  distributed 
throughout  their  range,  as  between 
1,847  and  3,238  individuals,  based  on 
the  number  of  vermilion  darters  caught 
per  fishing  attempts  and  the  amount  of 
time  spent  sampling  within  the  Turkey 
Creek  mainstem  and  the  tributaries  of 
Dry  and  Beaver  Creeks. 

Habitat  for  the  vermilion  darter  is 
similar  to  that  of  other  snub-nosed 
darters  found  in  small  to  medium-sized 
clear  streams  with  gravel  riffles  and 
moderate  currents  (Kuehne  and  Barbour 
1983.  Etnier  and  Stames  1993). 
Boschung  et  al.  (1992)  described  the 
stream  habitat  for  vermilion  darters  as  3 
to  20  meters  (m)  (10  to  65  feet  (ft))  wide. 
0.01  to  more  than  0.5  m  (0.03  to  more 
than  1.64  ft)  in  depth,  with  pools  of 
moderate  current  alternating  with  riffles 
of  moderately  swift  current,  and  low- 
water  turbidity.  Blanco  and  Mayden 
(1999)  found  this  species  primarily  in 
areas  dominated  by  fine  gravel  with 
some  coarse  gravel  or  cobble.  This 
species  is  absent  in  habitats  with  only 
a  bedrock  bottom,  but  has  been  found 
on  bedrock  with  sand  and  gravel. 
Vermilion  darters  have  been  found  in 
habitats  with  consistent  water  velocity, 
usually  at  the  head  and  foot  of  riffles 
and  downstream  of  the  run  habitat 
(stream  zones  with  faster  water)  where 
the  water  becomes  deeper  and  slower. 
They  are  usually  absent  from  the  riffle 
proper  (shallow,  fast-flowing  water 
upstream  of  the  nin)  and  the  run  proper 
(deeper,  fast-flowing  water)  and  are 
found  in  the  transition  zone  between  a 
run/riffle  (fast  water)  and  pool  (slow 
water)  (Blanco  and  Mayden  1999).  This 
species  Is  generally  not  found  in  deeper 
pools.  Vermilion  darters  are  associated 
with  aquatic  vegetation  such  as 
Nasturtium  officinale,  Potamogeton 
spp.,  Ceratophyllum  spp.,  and 
Myriophvllum  spp.  (Boshung  et  al.  1992, 
Blanco  etal.  1995). 

The  only  documented  spawning 
habitat  for  vermilion  darters,  near  the 
confluence  of  Turkey  Creek  and  the 
runoff  from  Tapawingo  Springs,  consists 
of  a  mixture  of  fine  silt  on  small  gravel 
interspersed  with  larger  gravel,  cobble, 
small  boulders,  aquatic  vegetation,  and 
occasional  filamentous  algae  (Stiles. 
Samford  University,  Birmingham. 
Alabama,  pers.  comm.  1999).  Clean  rock 
surfaces,  documented  at  this  site,  are 
necessary  for  egg  laying  (Stiles,  pers. 
comm   1999)  There  are  also  small  sticks 
and  limbs  on  the  bottom  substrate  and 


within  the  water  column  (Stiles,  pers. 
comm.  1999).  Little  is  known  about  the 
life-history  of  the  vermilion  darter; 
however,  most  snubnose  darters 
typically  live  2  to  3  years  and  feed 
primarilv  on  snails  and  aquatic  insects 
(Carlander  1997). 

Previous  Federal  Action 

We  have  been  monitoring  the  status  of 
the  species  since  the  early  1990s  and 
have  funded  several  status  surveys 
(Blanco  et  al.  1995,  Blanco  et  al.  1996. 
and  Blanco  and  Mayden  1997)  and  a 
Partners  for  Fish  and  Wildlife  Project 
which  included  restoration  of  a  portion 
of  the  bank  of  Turkey  Creek. 

We  received  a  petition  dated  July  22, 
1998,  to  emergency  list  the  vermilion 
darter  as  endangered  on  luly  23.  1998, 
from  Robert  Reid,  Jr.,  of  Birmingham, 
Alabama  On  August  18.  1998.  we 
received  supplemental  information  on 
the  species  and  a  request  to  be 
copetitioner  from  Dr.  Paul  Blanchard  of 
Samford  University.  Birmingham. 
Alabama.  The  petitioners  stated  that  the 
vermilion  darter  was  limited  in  range 
and  imminently  threatened  with 
extinction.  We  found  that  the  petition 
presented  substantial  information 
indicating  that  listing  the  species  mav 
be  warranted,  but  that  emergencv  listing 
was  not  warranted.  Wc  published  a 
notice  announcing  our  90-dav  finding 
and  initiation  of  the  species'  status 
review  in  the  Federal  Register  on 
Januarv-  26.  1999  (64  FR  3913). 

The  Act  requires  that  we  issue  a 
finding  as  to  whether  the  petitioned 
action  is  warranted  within  12  months  of 
receipt  of  the  petition.  The  12  month- 
finding  resulted  in  a  proposal  to  list  the 
vermilion  darter  as  endangered  which 
we  published  in  the  Federal  Register  on 
April  18,  2000  (65  FR  20792).  On  March 
9,  2001,  Biodiversity  Legal  Foundation 
and  Wild  Alabama  filed  a  complaint 
challenging  the  alleged  failure  of  the 
Service  to  list  the  vermilion  darter  as  an 
endangered  species  under  the  Act  [CV- 
01-G-0607-S,  D.-ALI.  This  final  rule  is 
made  in  accordance  with  a  judicially 
approved  settlement  agreement,  that 
requires  us  to  submit  for  publication  in 
the  Federal  Register  a  final  listing 
determination  for  the  vermilion  darter 
on  or  before  November  19,  2001. 

Summary  of  Comments  and 
Recommendations 

In  the  April  18,  2000.  proposed  rule 
(65  FR  20792)  and  associated 
notifications,  we  requested  that  all 
interested  parties  submit  factual  reports 
or  information  that  might  contribute  to 
the  development  of  this  final  rule.  The 
comment  period  for  the  proposed  rule 
was  open  from  April  18  through  June 
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19.  2000.  We  contacted  appropriate 
Federal  and  State  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  and 
requested  that  they  comment.  We 
published  a  legal  notice  in  The 
Birmingham  News  on  April  22.  2000. 
announcing  the  proposal  and  inviting 
comment.  We  received  nine  comment 
letters  through  regular  mail  and 
electronic  mail  (e-mail).  Two  of  these 
were  opposed  and  seven  were  in  favor 
of  the  listing.  The  breakdown  of  the 
comments  included  two  from  the  State 
of  Alabama,  one  from  Jefferson  Count\', 
one  from  a  business  association,  one 
from  a  non-profit  environmental  law 
firm,  two  from  environmental  groups. 
and  two  from  academia.  The 
Department  of  Conser\'ation  and  Natiu-al 
Resources  for  the  State  of  Alabama 
supported  the  protection  of  the 
vermilion  darter  under  the  Act.  W'e  had 
no  requests  for  a  public  hearing. 

We  updated  the  final  rule  to  reflect 
comments  and  information  we  received 
during  the  comment  period.  We  address 
opposing  comments  and  other 
substantive  comments  concerning  the 
rule  below. 

Issue  1  The  current  levels  of 
environmental  protections  being 
utilized  in  residential  construction  and 
wastewater  management  are  more  than 
adequate  to  protect  the  darter. 

Response.  We  took  into  consideration 
and  incorporated  into  the  rule  the  part 
of  the  comment  concerning  current 
wastewater  treatment  management 
practices  as  adequate  to  protect  the 
darter.  We  overstated  the  negative 
influence  of  treated  effluent  on  the 
vermilion  darter  in  the  proposed  rule. 
We  have  reevaluated  its  influence  on 
the  survival  of  the  species.  Based  on 
current  information,  we  believe  that 
current  protection  at  the  Turkey  Creek 
Waste  Water  Treatment  Plant 
(TCWWTP)  is  adequate  and  not  a 
significant  threat  to  the  vermilion 
darter.  At  this  time,  there  are  no  data  to 
document  a  negative  influence  of  the 
wastewater  treatment  plant  on  the 
vermilion  darter. 

However,  no  new  information  was 
presented  concerning  environmental 
protection  at  residential  and  industrial 
construction  sites  along  Turkey  Creek 
that  would  protect  the  vermilion  darter 
We  do  not  believe  that  current  measures 
are  adequately  protecting  the  vermilion 
darter.  Specifically,  sediment  is  the 
most  abundant  pollutant  produced  in 
the  Mobile  River  Basin  (Alabama 
Department  of  Environmental 
Management  1996).  Potential  sediment 
sources  within  the  vermilion  darter's 
habitat  include  essentially  all  activities 
that  disturb  the  land  surface  such  as 


construction  and  urbanization. 
Vermilion  darter  habitat  within  Turkev 
Creek  has  been  noted  to  be  brown- 
orange  from  sediment  and  completely 
turbid  after  heav\-  to  even  medium 
rainfalls  (Blanchard  pers.  comm.  1998. 
Drennen  1999  pers.  obs.).  Blanchard  ef 
al.  (1998)  identified  five  specific 
nonpoint-source  siltation  sites  that  are 
impacting  or  have  impacted  the  Turkey 
Creek  watershed,  all  which  affect  the 
vermilion  darter's  habitat.  The 
application  of  current  State  and  Federal 
water  quality  regulations  have  not 
adequately  protected  the  vermilion 
darter  habitat  from  point-  and  nonpoint- 
source  pollution  (see  Factor  A. 
Summarx'  of  Factors  Affecting  the 
Species). 

Issue  2  The  current  range  of  the 
vermilion  darter  is  not  adequately 
defined. 

Response:  The  description  of  the 
range  of  the  vermilion  darter  in  this 
final  rule  reflects  the  scientific  literature 
published  by  species  experts.  There  has 
been  no  information  submitted  to  us  to 
indicate  otherwise.  The  vermilion  darter 
is  found  only  in  the  Turkey  Creek 
drainage,  a  tributar\'  of  the  Locust  Fork 
of  the  Black  Warrior  River,  lefferson 
County.  Alabama.  The  current  range  of 
the  vermilion  darter  is  11.6  kilometers 
(km)  (7.2  miles  (mi))  of  the  mainstem  of 
Turkey  Creek  and  the  lower  reaches  of 
(0.8  km  (0.5  mi)  total)  Dn,-  and  Beaver 
Creeks  where  they  intersect  Turkey 
Creek.  Extensive  surveys  in  similar 
habitats  have  failed  to  locate  this 
species  outside  of  this  drainage 
(Boschung  et  al  1992,  Blanco  et  at 
1995,  Mettee  et  al.  1996,  Shepard  et  al. 
1998,  Blanco  and  Mayden  1999). 

Issue  3:  The  Service's  failure  to 
designate  critical  habitat  seems 
inconsistent  with  the  piu-ported  urgency 
of  the  vermilion  darter's  listing. 

Response:  We  believe  it  is  more 
important  at  this  time  to  provide  the 
vermilion  darter  with  the  protections 
the  Act  affords  to  endangered  species 
then  to  delay  a  final  listing  decision 
while  developing  a  critical  habitat 
proposal  We  will  designate  critical 
habitat  for  this  species,  when  resources 
are  available  and  consistent  with  our 
listing  priorities. 

Issue  4:  Scientific  basis  for  listing  is 
not  adequately  documented. 

Response  We  disagree.  We 
thoroughly  reviewed  all  scientific  data 
available  on  this  species  in  preparing 
the  proposed  rule.  We  contacted  experts 
and  sought  and  reviewed  historic  and 
recent  publications  and  unpublished 
reports  concerning  the  vermilion  darter 
and  the  subgenus  Ulocentra  ("snub- 
nosed  darters").  We  based  uar  upLuion 
on  the  best  scientific  and  commercial 


data  available,  as  required  by  section 
4(b)(1)  of  the  Act.  We  have  reviewed 
this  information  and  any  new- 
information  available  since  the  date  of 
the  proposed  rule  in  making  this  final 
listing  decision. 

Peer  Review 

In  accordance  with  our  peer  review- 
policy  published  on  July  1.  1994  (59  FR 
34270).  we  requested  the  expert 
opinions  of  three  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  supportive  biological  and 
ecological  information  in  the  proposed 
rule.  The  purpose  of  such  review  is  to 
ensure  that  the  listing  decision  is  based 
on  scientifically  sound  data, 
assumptions,  and  analyses,  including 
input  of  appropriate  experts  and 
specialists 

We  requested  three  academicians  who 
possess  expertise  on  darter  natural 
histon.-  and  ecolog>-  to  review  the 
proposed  rule  and  provide  any  relevant 
scientific  data  relating  to  taxonomy, 
distribution,  or  to  the  supporting 
biological  data  used  in  our  analyses  of 
the  listing  factors.  All  expressed  their 
belief  that  the  data  supported  protection 
of  the  vermilion  darter  under  the  Act. 
We  have  incorporated  their  comments 
into  the  final  rule,  as  appropriate,  and 
summarized  their  obser\-ations  below. 

One  reviewer  clarified  the  exact 
location  of  the  reddish-orange 
pigmentation  of  the  darter  to  the  lower 
sides  and  especially  on  the  belly.  This 
same  reviewer  specified  the  upper 
population  estimates  of  the  vermilion 
darter  (Blanco  and  Mayden  1999)  at  an 
estimated  3.300  individuals,  based  on 
drainage  units  and  habitat  types  and 
being  uniformly  distributed  within  their 
range  In  the  discussion  on  habitats  of 
the  vermilion  darters  and  water 
velocities,  one  reviewer  commented  that 
vermilion  darters  usualh  do  not  occur 
in  fast  water  and  are  found  at  the  head 
of  riffles  and  are  absent  in  the  riffle 
proper  (shallow  .  fast-flowing  water 
downstream  and  adjacent  to  the  riffle) 
and  at  the  foot  of  the  run 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review-  and 
consideration  of  all  information 
available,  we  determined  that  the 
vermilion  darter  should  be  classified  as 
an  endangered  species  We  followed  the 
procedures  found  at  section  4(a)(1)  of 
the  Act  (16  use.  1531  et  seq  ]  and 
regulations  (50  CFR  part  424)  issued  to 
implement  the  listing  provisions  of  the 
Act.  We  may  determine  a  species  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 


I 
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section  4(a)(1)  These  factors  and  their 
application  to  the  vermilion  darter 
{Etbeostoma  chermockJ  Boschung  and 
Mayden  1992)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
primary  threats  to  the  vermilion  darter 
within  the  Turkey  Creek  watershed  are 
nonpoint-sourcc  pollution  and 
alteration  of  flow  regimes  Restricted 
and  localized  in  range,  the  vermilion 
darter  is  vulnerable  to  human-induced 
impacts  to  its  habitat,  such  as  siltation 
(excess  sediments  suspended  or 
deposited  in  a  stream),  nulrification 
(excessive  nutrients  present,  such  as 
nitrogen  and  phosphorus),  and 
impoundments. 

Excessive  siltation  renders  the  habitat 
unsuitable  for  feeding  and  reproduction 
of  vermilion  darters  and  associated  fish 
species  Sediment  has  been  shown  to 
wear  away  and  suffocate  periphvton 
(organisms  that  live  attached  to  objects 
underwater),  disrupt  aquatic  insect 
communities,  and  negatively  impact 
fish  growth.  phvsiolog\   behavior, 
reproduction,  and  survival  (Waters 
199.5,  Knight  and  Welch  2001). 
Sediment  is  the  most  abundant 
pollutant  produced  in  the  Mobile  River 
Basin  (Alabama  Department  of 
Environmental  .Management  1996). 
Potential  sediment  sources  within  a 
watershed  include  virtually  all  activities 
that  disturb  the  land  surface.  Local  land 
use  practices,  such  as  construction, 
urbanization,  and  silviculture,  affect  the 
amount  of  sedimentation  and  its  impact 
to  fish  habitat.  Turkey  Creek  has  been 
noted  to  be  brown-orange  from  sediment 
and  completely  turbid  after  heaw  to 
even  medium  rainfalls  (Blanchard  pers 
comm.  1998).  Four  major  soil  tvpes 
occur  within  the  Turkey  Creek 
watershed  (Gorgas,  Leesburg. 
Montevallo.  and  Nauvoo);  all  are 
considered  highly  erodible  due  to  the 
steep  topography  (R.  Goode.  Natural 
Resources  Conservation  Ser\'ice, 
Birmingham,  Alabama,  pers.  comm. 
1998).  Urbanization  has  contributed 
significantly  to  siltation  within  the 
Turkey  Creek  watershed  Turkey  Creek 
watershed  drains  22,149  hectares 
(54,731  acres)  of  Jefferson  County,  the 
most  populous  county  in  the  State. 
Blanco  (2001)  believed  that  the  greatest 
threat  to  the  fauna  of  Turkey  Creek  was 
siltation  from  development  projects. 
Blanchard  et  al  (1998)  identified  five 
specific  nonpoint-source  siltation  sites 
that  have  impacted  the  Turkey  Creek 
watershed,  including  a  major  road 
extension  within  304  m  (1,000  ft)  of 
Turkey  Creek  and  four  sites  affecting 
Beaver  Creek,  a  major  tributary  to 
Turkey  Creek  (i.e.,  a  bridge,  road  and 


sewer  line  construction,  and  a  wood 
pallet  plant). 

Nutrification  is  a  major  problem  in 
Turkey  Creek.  Water  quality  data  for 
Turkey  Creek  taken  between  September 
1996  and  February  1997  upstream  of  the 
TCWWTP,  located  within  the  range  of 
the  darter,  showed  high  values  for 
conductivity  (Blanco  and  Mayden 
1999).  Similarly,  water  quality  data  for 
Turkey  Creek  taken  along  Turkey  Creek 
Road,  also  within  the  darter's  range,  in 
June  1997  indicated  high  values  for 
conductivity  (Shepard  etal.  1998).  High 
conductivity  values  are  an  indicator  of 
hardness  and  alkalinity  and  mav  denote 
water  nutrification  (Hackney  et  al.  1992, 
Tennessee  Valley  Authority  1992). 
Domestic  pollution  (septic  and  grev 
water  (run  off))  and  excessive  use  of 
fertilizers  and  pesticides  on  lawns  and 
along  roadsides  result  in  the 
concentration  of  nutrients  and  toxic 
chemicals  within  watersheds  such  as 
Turkey  Creek.  Nutrification  promotes 
heavy  algal  growth  that  covers  and 
eliminates  the  clean  rock  or  gravel 
habitats  necessar>'  for  vermilion  darter 
feeding  and  spawning.  Shepard  et  al. 
(1998)  noted  a  thin  veneer  of  algae,  and 
O'Neil  and  Shepard  (2001)  documented 
high  turbidity,  both  indicating  eutrophic 
conditions  (increased  levels  of  nitrogen 
and  phosphorus)  in  Turkey  Creek  at  the 
town  of  Morris,  approximately  9.6  km 
(6.0  mi)  downstream  of  the  range  of  the 
darter.  Blanco  et  al.  (1995)  also  noted 
increased  levels  of  filamentous  algae  in 
Dry  Creek  and  above  the  Turkey  Creek 
Fails,  within  the  range  of  the  darter.  The 
vermilion  darter  habitat  along  Turkey 
Creek  Road  was  given  a  poor  general 
index  of  biological  integrity  score  (a 
numerical  evaluation  of  the  biological 
health  of  a  stream)  in  1997  because  of 
domestic  pollution  (Shepard  et  al. 
1998).  Historically,  Turkey  Creek,  along 
with  other  tributaries  to  the  Locust  Fork 
of  the  Warrior  River,  have  not  met 
dissolved  oxygen  standards  due 
primarily  to  inadequate  flows  necessary 
to  assimilate  treated  wastewater 
discharges  (Shepard  ef  al.  1998). 

In  the  proposed  rule  we  believed  the 
absence  of  vermilion  darters  in  Turkey 
Creek,  below  the  TCWWTP  effluent 
pipe,  was  the  result  of  a  combination  of 
marginal  habitat,  sedimentation,  and 
possibly  chlorinized  effluent.  However, 
investigations  by  TCWWTP  biologists 
attributed  a  past  fish  kill  to  pesticide 
runoff  into  the  creek  from  a  close 
housing  development  (Swann  2000).  In 
addition,  Howell  (1998,  memo  to  James 
Wood,  Jefferson  County  Barton 
Laboratories)  collected  a  vermilion 
darter  106  m  (350  ft)  downstream  ot  the 
TCWWTP  and  noted  five  adults  and  one 


juvenile  vermilion  darter  below  the  weir 
of  the  effluent  pipe. 

Finally,  the  TCWWTP  has  been  noted 
nationally  for  experiencing  5  or  less 
exceptions  to  their  discharge  permit 
requirements  in  1999  (Jefferson  County. 
2000  a).  Current  management  has 
demonstrated  careful  monitoring  of  all 
effluent  (wastewater  outflows)  into 
Turkey  Creek  (Drennen  pers.obs.  2000) 
and  does  not  appear  to  be  a  threat  to  the 
vermilion  darter  at  this  time. 
Specifically,  chlorine  sterilization  of 
effluent  was  replaced  with  ultraviolet 
light  sterilization.  An  abundance  of 
unidentified  fish  species,  including 
darters,  were  observed  at  the  effluent 
pipe  in  July,  2000  (Drennen  pers.  obs.). 
Blanco  (2001)  was  optimistic  that 
recolonization  of  darters  would  occur  in 
areas  immediately  below  the  effluent 
pipe. 

There  are  six  impoundments  in 
Turkey  and  Dry  Creeks  (i.e..  Turkey 
Creek  Lakes,  Shadow  Lake,  Strip-mine 
Lake,  Innsbrook  Lake,  Pinson  Valley 
High  Pond,  and  Horse  Ranch  Pond) 
(Blanco  and  Mayden  1999).  These 
impoundments  serve  as  dispersal 
barriers,  affect  water  quality  by  reducing 
water  flow,  altering  temperature,  and 
concentrating  pollutants,  and  contribute 
to  the  isolation  and  separation  of  the 
vermilion  darter  populations  (Blanco 
and  Mayden  1999).  Blanco  and  Mavden 
(1999)  noted  a  40  percent  decline  of 
vermilion  darters  collected  between 
1995  and  1998  at  two  sites  directly 
affected  by  impoundments.  Population 
density  estimates,  expressed  as  the 
number  of  vermilion  darters  caught  per 
fishing  attempts  and  vermilion  darters 
caught  per  amount  of  time  spent  fishing, 
declined  by  approximately  42  percent 
and  71  percent,  respectively  (Blanco 
and  Mayden  1997).  However,  since 
historical  population  information  is 
unknown.  Blanco  and  Mayden  (1997) 
were  unclear  if  the  decline  represented 
a  long-  or  short-term  decline. 

Blanco  and  Mayden  (1999)  noted  a  71 
percent  decline  (8.2  km  (5.1  mi))  in 
vermilion  darter  habitat  within  the 
species'  current  range.  This  loss  of 
vermilion  darter  habitat  occurred 
between  1995  and  1998  and  appears  to 
be  associated  with  two  impoundments, 
a  housing  development,  and  pond 
dredging  along  Turkey  Creek  and  Dry 
Creek;  and  increased  siltation  due  to 
road  maintenance  along  Beaver  Creek 
(Blanco  et  al.  1995,  Blanco  and  Mayden 
1997,  Blanco  and  Mavden  1999). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  In  general,  small  species  of 
fish  such  as  the  vermilion  darter,  which 
are  not  utilized  for  either  sport  or  bait 
purposes,  are  unknown  to  the  general 
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public.  However,  listing  the  vermilion 
darter  may  make  it  more  attractive  to 
collectors  through  recognition  of  its 
rarity.  Vermilion  darters  are  found 
around  shaJlow  riffles  and  pools  in 
specific  portions  of  the  Turkey  Creek 
drainage.  These  areas  are  easily 
accessible  from  public  roads  or  bridges. 
The  darter  is  also  sensitive  to  a  variety 
of  easily  obtained  chemicals  and 
products.  These  factors  would  make 
vandalism  virtually  undetectable  and 
uncontrollable.  Collection  for  scientific 
and  educational  purposes  is  not 
currently  identified  as  a  threat,  but  it 
must  be  regulated  based  on  this  species' 
restricted  range  and  deteriorating 
habitat. 

C.  Disease  or  predation.  Disease  or 
natural  predators  do  not  present  any 
known  threats  to  the  vermilion  darter. 
To  the  extent  that  disease  or  predation 
occurs,  these  factors  become  a  more 
important  consideration  as  the  total 
population  decreases  in  number. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No 
environmental  laws  require  persons  to 
specifically  consider  the  vermilion 
darter  or  ensure  that  a  project  will  not 
jeopardize  its  continued  existence.  The 
vermilion  darter  has  been  designated  an 
endangered  species  by  Alabama  and  is 
protected  under  Alabama's  Nongame 
Species  Regulation  220-2-.92-.90ER. 
which  protects  the  species  from  over- 
collecting.  Application  of  current  State 
and  Federal  water  quality  regulations 
have  not  adequately  protected  the 
vermilion  darter  habitat  from  point-  and 
nonpoint-source  pollution. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
current  range  of  the  vermilion  darter  is 
restricted  to  localized  sites  within  the 
mainstem  of  Turkey  Creek  and  the 
lowermost  reaches  of  Dry  Creek  and 
Beaver  Creek,  within  the  Turkey  Creek 
drainage.  Subsequently,  genetic 
diversity  has  likely  declined  due  to 
fragmentation,  separation,  and 
destruction  of  vermilion  darter 
populations.  Potential  genetic  variation 
and  diversity  within  a  species  are 
essential  for  recovery,  adaptation  to 
environmental  change,  and  long-term 
viability  (capability  to  live,  reproduce, 
and  develop)  (Noss  and  Cooperrider 
1994,  Harris  1984).  The  long-term 
viability  of  a  species  is  founded  on 
conservation  of  numerous  interbreeding 
local  populations  throughout  the  range 
of  the  species  (Harris  1984). 
Interbreeding  populations  of  vermilion 
darters  are  becoming  increasingly 
separated. 

The  limited  distribution  of  the 
vermihon  darter  makes  populations 
vulnerable  to  extirpation  (elimination) 


from  catastrophic  events  such  as  an 
accidental  toxic  chemical  spill.  hea\->' 
pesticide  or  contaminant  runoff, 
increased  siltation,  vandalism,  or 
changes  in  flow  regimes.  A  major 
highway  (State  Highway  79)  divides  the 
watershed.  Eastward  (upstream),  the 
watershed  is  experiencing  rapid 
residential  and  business  growth:  to  the 
west  (downstream),  there  are  numerous 
conunercial,  residential,  and  reclaimed 
strip-mining  sites. 

Jefferson  County  has  proposed  an 
acquisition  plan  to  preserve  254  ha  (630 
ac)  of  the  Turkey  Creek  watershed 
between  Alabama  Highway  79  and 
Disposal  Plant  Road  (Jefferson  County 
2000b).  This  will  assist  in  protecting  the 
water  quality  of  2.9  km  (1 .8  mi)  of  the 
creek.  Penny  Springs  has  been  acquired 
and  cmrent  negotiations  to  acquire 
Tapawingo  Springs  and  other 
surrounding  lands  by  the  Cahaba  Land 
Trust  will  protect  water  quality  of 
Turkey  Creek  at  the  darter's  known 
spawning  sites. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the 
vermilion  darter  in  determining  to  make 
this  rule  final  Based  on  this  evaluation. 
the  most  appropriate  action  is  to  list  the 
vermilion  darter  as  endangered.  The  Act 
defines  an  endangered  species  as  one 
that  is  in  danger  of  extinction 
throughout  all.  or  a  significant  portion, 
of  Its  range.  A  threatened  species  is  one 
that  is  likely  to  become  endangered  in 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 
Endangered  status  is  appropriate  for  the 
vermilion  darter  due  to  its  occurrence  as 
isolated  small  populations  within  a  very 
limited  range,  segmented  by  barriers 
(i.e..  impoundments).  The  escalation  of 
nonpoint-source  pollution  from  siltation 
and  nutrification  within  the  species' 
habitat  further  threatens  this  species' 
survival.  Isolated  population  segments 
are  also  subject  to  declining  genetic 
diversity',  reducing  their  chances  for 
long-term  viability.  The  possibility  for 
catastrophic  events  (e.g.,  discharges, 
toxic  chemical  spills)  also  poses  a  threat 
to  the  survival  of  the  vermilion  darter. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3. 
paragraph  {5)(A)  of  the  Act  as:  (i)  The 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act. 
on  which  are  found  those  physical  or 
biological  features  (1)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 


area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  by  the 
Secretary  that  such  areas  are  essential 
for  the  conser\ation  of  the  species. 
"Conser\'ation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary- 
Section  4(a)(3)  of  the  Ad  and  our 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  we 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  Our  regulations  (50  CFR 
424  12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (i)  the  species  is  threatened  by 
taking  or  other  human  activity,  and  the 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (ii)  such  designation 
of  critical  habitat  would  not  be 
beneficial  to  the  species 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  (e.g..  Satural  Resources  Defense 
Council  \  U.S  Department  of  the 
Interior  l-[3  F.  3d  1121  {9th  Cir.  1997); 
Consen'ation  Council  for  Hawaii  v 
Babbitt.  2  F.  Supp  2d  1280  (D  Hawaii 
1998)).  Based  on  the  standards  applied 
in  those  judicial  opinions,  we  believe 
that  the  designation  of  critical  habitat 
for  this  species  would  be  prudent. 

Due  to  the  small  number  of 
populations,  the  vermilion  darter  is 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  disturbance.  We  are 
concerned  that  these  threats  might  be 
exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  locational  information 
However,  we  have  examined  the 
evidence  available  and  have  not  found 
specific  evidence  of  taking,  vandalism, 
collection,  or  trade  of  this  species  or  any 
similarly  situated  species 
Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity 

In  the  absence  of  a  finding  that 
identification  of  critical  habitat  would 
increase  threats  to  a  species,  if  any 
benefits  would  result  from  the 
designation  of  critical  habitat,  then  a 
prudent  finding  is  warranted. 

In  the  proposed  rule,  where  we  also 
determined  critical  habitat  to  be 
prudent,  we  stated  that  we  would  make 
a  final  critical  habitat  determination 
with  the  final  listing  determination  for 
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the  vermilion  darter.  However,  our 
budget  for  listing  activities  is  currentlv 
insufficient  to  allow  us  to  immediatelv 
complete  all  of  the  listing  actions 
required  by  the  Act.  Listing  the 
vermilion  darter  without  designation  of 
critical  habitat  will  allow  us  to 
concentrate  our  limited  resources  on 
other  listing  actions  that  must  be 
addressed,  while  allowing  us  to  invoke 
protections  needed  for  the  conservation 
of  this  species  without  further  delav 
This  IS  consistent  with  section 
4(b)(6)(C)(i)  of  the  Act.  which  states  that 
final  listing  decisions  may  be  issued 
without  critical  habitat  designation 
when  it  is  essential  that  such 
determinations  be  promptlv  published 
We  will  prepare  a  critical  habitat 
designation  in  the  future  at  such  time 
when  our  available  resources  and 
priorities  allow 

Available  Conservation  Measures 

C^onservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition.  rec:overv-  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  bv 
Federal,  State,  and  private  agencies, 
groups,  and  individuals  The  Act 
provides  for  possible  land  acquisition 
and  cooperaticm  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discus.sed.  in  part,  below 

Section  7(d]  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  anv  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  us  on  anv 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  m  destruction  or 
adverse  modification  of  proposed 
critical  habitat   If  a  species  is 
subsequently  listed,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  thev  authorize, 
fund,  or  carry  out  are  not  likelv  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destrov  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 


Federal  activities  that  could  occur  and 
impact  the  vermilion  darter  include,  but 
are  not  limited  to,  the  carrving  out  or 
the  issuance  of  permits  for  reservoir 
construction,  stream  alteration, 
discharges,  wastewater  facility 
development,  water  withdrawal 
projects,  pesticide  registration,  mining, 
and  road  and  bridge  construction. 
Activities  affecting  water  qualitv  mav 
also  impact  the  vermilion  darter  and  are 
subject  to  the  U.S.  Army  Corps  of 
Engineers'  and  the  US  Environmental 
Protection  Agency's  regulations  and 
permit  requirements  under  the  authority 
of  the  Clean  Water  Act  and  the  National 
Pollutant  Discharge  Elimination  System 
(.NPDES)   it  has  been  our  experience, 
however,  that  nearly  all  section  7 
consultations  have  been  resolved  so  that 
species  are  protected  and  project 
objectives  are  met. 

Listing  the  vermilion  darter  provides 
for  the  development  and 
implementation  of  a  recoverv  plan  for 
the  species.  This  plan  will  bring 
together  Federal.  State,  and  regional 
agencv  ^^fforts  for  conservation  of  the 
species.  A  recovery  plan  will  establish 
a  framework  for  agencies  to  coordinate 
their  ret:overy  efforts  It  will  also 
describe  the  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  species. 

Section  9  of  the  Act  and  its 
implementing  regulations,  found  at  50 
C^FR  ir.il.  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  applv 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
anv  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  any  such  conduct),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife 
species.  It  IS  also  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally   (Certain  exceptions  apply  to 
our  agents  and  agents  of  State 
conservation  agencies. 

Our  policy,  published  in  the  Federal 
Register  im  [uly  1.  1994  (59  FR  34272), 
IS  to  identify,  to  the  maximum  extent 
practicable,  those  activities  that  would 
or  would  not  constitute  a  violation  of 
section  9  of  the  Act  if  this  species  is 
listed  The  intent  of  this  policv  is  to 
increase  public  awareness  as  to  the 
effects  of  the  listing  on  future  and 
ongoing  activities  within  a  species' 
range 

We  believe,  based  on  the  best 
available  information,  that  the  following 


activities  are  unlikely  to  result  in  a 
violation  of  section  9: 

(1)  Existing  discharges  into  waters 
supporting  this  species,  which  require 
Federal  authorization  or  permits  (e.g., 
activities  subject  to  sections  402,  404, 
and  405  of  the  Clean  Water  Act  and 
discharges  regulated  under  the  NPDES), 
provided  such  discharges  are  in 
compliance  with  an  incidental  take 
statement  and  any  reasonable  and 
prudent  measures  issued  pursuant  to  a 
consultation  conducted  in  accordance 
with  section  7  of  the  Act; 

(2)  Normal  agricultural  and 
silvicultural  practices,  including 
pesticide  and  herbicide  use,  that  are 
carried  out  in  accordance  with  any 
existing  regulations,  permit  and  label 
requirements,  and  best  management 
practices; 

(3)  Development  and  construction 
activities  designed  and  implemented 
pursuant  to  State  and  local  water  quality 
regulations  and  implemented  using  best 
management  .practices; 

(4)  Existing  recreational  activities 
such  as  swimming,  wading,  canoeing, 
and  fishing:  and 

(5)  Lawful  commercial  and  sport 
fishing. 

Activities  that  we  believe  could 
potentially  result  in  the  take  of  the 
vermilion  darter,  include,  but  are  not 
limited  to: 

(1)  The  unauthorized  collection  or 
capture  of  this  species: 

(2)  Unauthorized  destruction  or 
alteration  of  the  species'  habitat  (e.g., 
unpermitted  instream  dredging, 
channelization,  and  discharge  of  fill 
material); 

(3)  Violation  of  any  discharge  or  water 
withdrawal  permit  having  an  effect  on 
vermilion  darter  habitat; 

(4)  Illegal  discharge  or  dumping  of 
toxic  chemicals  or  other  pollutants  into 
waters  supporting  the  vermilion  darter: 
and 

(5)  Use  of  pesticides  and  herbicides  in 
violation  of  label  n^strictions  within  the 
species'  watershed. 

We  will  review  other  activities  not 
identified  above  on  a  case-bv-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity  when  the  vermilion  darter 
is  listed.  We  do  not  consider  these  lists 
to  be  exhaustive  and  provide  them  as 
information  to  the  public. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  our  Mississippi  Field 
Office  (see  ADDRESSES  section). 

We  may  issue  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
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Regulations  governing  permits  are  at  50 
CFR  17,22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  incidental  take  in 
connection  with  otherwise  lawful 
activities,  or  economic  hardship 
Requests  for  copies  of  the  regulations 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  US, 
Fish  and  Wildlife  Service.  Ecological 
Services  Division.  1875  Century  Bhd  , 
Atlanta.  GA.  30345  (telephone  404  679- 
4176:  facsimile  404/679-7081), 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  and 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  .\c\  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 


Federal  Register  on  October  25.  1983 
(48  FR  49244), 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  pf  spq  .  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094   .An  agencv  ma\-  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  display's  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  document,  as  well  as  others,  is 
available  upon  request  from  the  Field 
Supervisor  (see  ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation 

Regulation  Promulgation 

.\cciirdmgi\    \sp  amend  part  17. 
subchapter  B  of  chapter  I .  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544!  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500,  unless  otherwise  noted. 

2  .Amend  section  17.n(h)  by  adding 
the  following  to  the  List  of  Endangered 
and  Threatened  Wildlife,  in  alphabetical 
order  under  FISHES,  to  read  as  follows: 


§17.11 
wildlife. 


(h)* 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Histonc  Range 


Vertebrate  poou- 
lation  wriere  endan- 
gered or  threatened 


Status      Wtien  listed 


Cnfical 
habitat 


Special 
rules 


Fishes 


Darter  vermilion 


Etheostoma 
chemnocki 


USA.  (AL)  Entire 


715 


NA 


NA 


Dated:  November  15.  2001. 
Marshall  P.  Jones  Jr., 
Acting  Director.  Fish  and  Wildlife  Semce. 
|FR  Do(    01-29.^29  Filed  11-27-01:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  finai 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No  2001-SW-37-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  205A. 
205A-1,  205B,  212.  412.  412EP,  and 
412CF  Helicopters 

agency:  Fcdf-ral  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(N'PRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
direc  tive  (AD)  for  Bell  Helic(jpter 
Textron.  Inc.  (BHTI)  Model  205A, 
205A-1.  205B,  212,  412,  412EP.  and 
412CF  helicopters  The  AD  would 
require  inspecting  each  affected  tail 
rotor  blade  forward  tip  weight  retention 
block  (tip  block)  and  the  aft  tip  closure 
(tip  closure)  for  adhesive  bond  voids 
and  removing  anv  tail  rotor  blade  with 
an  excessive  void  from  service.  The  AD 
would  also  require  modifying  certain 
tail  rotor  blades  by  installing  shear  pins 
and  tip  closure  rivets.  This  pr(;posal  is 
prompted  bv  five  occurrences  of  missing 
tip  blocks  or  tip  closures  resulting  in 
minor  to  substantial  damage.  The 
actions  specified  bv  the  proposed  AD 
are  intended  to  prevent  loss  of  a  tip 
block  or  tip  closure,  loss  of  a  tail  rotor 
blade,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  lanuarv  28.  2002 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAj,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SVV- 
37-AU.  2H01  Meachani  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  mav 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  y-nsn-adcomments&faa.gov. 
Comments  may  be  inspected  at  the 


Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Fridav,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth.  Texas  76193-0170.  telephone 
(817)  222-,=5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comoienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Docket  No.  2001-SW- 
37-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  2001-SVV-37-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD  for  BHTI  Model  205  A, 
205A-1.  205B,  212,  412,  412EP.  and 


412CF  helicopters,  with  a  tail  rotor 
blade,  part  number  (P/N)  212-010-750- 
009,-011,-105,  -107,-109,  or -111. 
having  a  serial  number  (S/N)  prefix  ATR 
or  A3,  or  a  S/N  with  a  prefix  A  and  a 
number  less  than  or  equal  to  11529.  The 
AD  would  require  inspecting  the  tip 
block  and  the  tip  closure  for  adhesive 
bonding  voids  and  removing  anv  tail 
rotor  blade  with  an  excessive  void  from 
service.  The  AD  would  also  require 
modif\'ing  certain  tail  rotor  blades  by 
installing  shear  pins  and  tip  closure 
rivets  in  the  tip  area  of  affected  tail  rotor 
blades.  This  proposal  is  prompted  by 
five  occurrences  of  missing  tip  blocks 
and  tip  closures  resulting  in  minor  to 
substantial  damage  This  condition,  if 
not  corrected,  could  result  in  loss  of  the 
tip  block  or  tip  closure,  loss  of  the  tail 
rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter 

The  FAA  has  reviewed  BHTI  Service 
Bulletins  205-00-80,  205B-00-34.  212- 
00-111.  412-00-106. and  412CF-00-13, 
all  Revision  A,  all  dated  December  20, 
2000.  The  service  bulletins  describe 
procedures  for  inspecting  and 
modifv'ing  certain  tail  rotor  blades  and 
were  issued  as  a  result  of  an 
investigation  of  an  in-flight  loss  of  a  tail 
rotor  blade  tip  block,  P/N  212-010-750- 
105.  The  investigation  revealed  that  the 
countersunk  screws  retaining  the  tip 
block  were  installed  incorrectlv, 
resulting  in  inadequate  tip  block 
retention.  Also,  reports  have  been 
submitted  about  loss  of  the  tail  rotor  tip 
closures  possibly  due  to  an  inadequate 
adhesive  bond  in  this  area. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  205A. 
205A-1,  205B,  212.  412.  412EP.  and 
412CF  helicopters  of  the  same  tvpe 
design.  Therefore,  the  proposed  AD 
would  require  the  following: 

•  Inspecting  certain  tail  rotrjr  blades' 
tip  block  and  tip  closure  for  voids. 

•  Removing  any  tail  rotor  blade  that 
has  a  void  in  excess  of  specified 
limitations. 

•  Modifying  certain  tail  rotor  blades 
by  installing  shear  pins. 

•  Modifying  all  affected  S/N  tail  rotor 
blades  by  installing  aft  tip  closure  rivets. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  281 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
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would  take  approximately  3  work  hours 
per  helicopter  to  inspect  certain  tail 
rotor  blades  and  to  install  the  shear  pins 
and  tip  closure  rivets,  and  that  the 
average  labor  rate  is  560  per  work  hour. 
Required  parts  would  cost 
approximately  S25  per  helicopter  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $57,605. 

The  regulations  proposed  herein 
would  not  have  a  substantial  diret:t 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulators'  Policies  and  Procedures  (44 
FR  11034."  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  IS  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .\ircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

Bell  Helicopter  Textron.  Inc.:  Docket  No. 
2001-S\V-;<7-.\U 
Appluahilitv:  Modfl  20,5.-\.  20.1.^-1.  2()5B. 
212.  412.  412tP.  and  412CK  helicopters  with 
a  tail  rotor  blade,  part  number  212-010-750- 
009.  -011.-105.  -107.  -109.  or  -111.  having 
a  serial  number  (S/NI  prefix  ATH  or  A3,  or 
a  S/N  with  a  prefix  .^  and  a  number  less  than 


or  equal  to  11529.  installed.  certiPicated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  coi^pliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  100  hours  time-in- 
service,  unless  accomplished  previously 

To  prevent  loss  of  the  forward  lip  weight 
retention  block  (tip  block)  or  aft  tip  closure 
(tip  closure),  loss  of  the  tail  rotor  blade,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Inspect  the  lip  block  and  tip  closure  for 
voids.  Remove  from  ser\'ice  any  tail  rotor 
blade  with  a  void  in  excess  of  that  allowed 
by  the  Component  Repair  and  Overhaul 
Manual  limitations. 

(b)  Inspect  the  tip  block  attachment 
countersink  screws  in  four  locations  to 
determine  if  the  head  of  each  countersunk 
screw  is  flush  with  the  surface  of  the 
abrasion  strip.  The  Ideations  of  these  four 
screws  are  depicted  on  Figure  1  of  Bell 
Helicopter  Textron.  Inc.  Alert  Service 
Bulletin  205-O0-80.  205B-OO-34,  212-00- 
111.  412-00-106.  and  412CF-00-13.  all 
Revision  A,  all  dated  December  20.  2000 
(ASB).  If  any  of  these  screws  are  set  below 
the  surface  of  the  abrasion  strip  or  are 
covered  with  filler  material,  install  shear  pins 
in  accordance  with  the  Accomplishment 
Instructions.  Shear  Pin  Installation 
paragraphs,  of  the  applicable  ASB. 

(c)  Install  the  aft  tip  closure  rivets  on  all 
affected  tail  rotor  blades  in  accordance  with 
the  Accomplishment  Instructions.  Aft  Tip 
Closure  Rivet  Installation  paragraphs,  of  the 
applicable  ASB. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office.  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21  199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Fort  Worth.  Texas,  on  November 
20.  2001. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc,  01-29593  Filed  11-27-01;  8.45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-20-AD] 
RIN2120-AA64 

Airworthiness  Directives:  Eurocopter 
France  Model  AS350B.  AS350B1. 
AS350B2.  AS350B3,  AS350BA, 
AS350C.  AS350D,  AS350D1,  AS355E, 
AS355F,  AS355F1,  AS355F2,  and 
AS355N  Helicopters 

agency:  Federal  Aviation 
.\(iministration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
aduptini;  a  new  airworthiness  directive 
(ADj  for  Euri>copter  France  (ECFJ  Model 
AS350B,  AS350B1,  AS350B2.  AS350B3. 
AS350BA.  AS35DC.  AS350D.  AS350D1, 
AS355E.  AS355F.  AS355F1.  AS355F2. 
and  .\S355N  helicopters.  This  proposal 
would  require  replacing  the  tail  rotor 
hub  pitch  change  plate  "SNR"  bearing 
(bearing).  This  proposal  is  prompted  by 
fatigue  cracks  found  in  the  bearings.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  seizure  of  the 
bearing,  loss  of  tail  rotor  effectiveness. 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 

or  before  lanuary  28,  2002. 
ADDRESSES:  Submit  comments  in 
triplu  dte  to  the  Federal  Aviation 
Administration  (F/\A).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention  Rules  Docket  No.  2001-S\V- 
20- .\D  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa  gov 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
fnda\.  except  Fcderrtl  hnhd.is^ 
FOR  FURTHER  INFORMATION  CONTACT:  |im 
Grigg.  Aviation  Safetv  Engineer.  FAA. 
R()tnrc;raft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110.  telephone (8171  222-5490. 
fax  (8171  222-5961 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 

partic  ipdtf  in  the  makint;  (if  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thr'\-  nitU'  desire  Comnuinications 
should  identiK-  thf  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
liLiht  of  the  comments  received. 

(Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
>uhmitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
Int^>rested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
(  nmments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
.stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
20-AD. "  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPR.Ms 

.\n\  ptTxni  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA.A.  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention:  Rules 
Docket  No.  2001-SVV-2O-AD.  2601 
Meacham  Blvd  .  Room  663.  Fort  Worth, 
Texas  761.^7. 

Discu.s.sion 

The  Direction  Generale  De  L' Aviation 

flivile  (DGAC).  the  airworthiness 
authoritv  for  France,  notified  the  F,\A 
that  an  unsafe  condition  may  exist  on 
HCF  Model  A.S:^50  and  AS355  series 
heJK opters  The  DGAC  advises  of  cracks 
nn  some  K(,F  Model  .'\.S:i5()B3  bearings. 
which  (.an  lead  to  a  malfunctuming  of 
tly  tail  rotor  hub  pitch  change  plate  and 
lo.>s  of  (  oiitrnl  iif  the  helic:opter.  The 
same  hearing  inav  be  used  on  all  ECF 
Model  .\S.J50  and  AS.555  helicopters. 

KC;F  has  issued  Telex  Alert  Nos. 
01  00.46  for  the  Model  AS355  and 
01  00  48  for  the  Model  A,S3.S0 
helicopters,  both  dated  February  22. 
JOOl .  which  specify  replacing  the 
oi-aring.  part  number  (P/N) 
t)010F234Mlb  (FCF  P/N  704A33-651- 


190)  to  prevent  the  loss  of  tail  rotor 
pitch  change  control.  The  DGAC 
classified  these  Telex  Alerts  as 
mandatory  and  issued  .'\D  Nos.  2001- 
073-06l(A)  and  2001-074-081(A), 
dated  March  21.  2001,  to  ensure  the 
continued  airu'orthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  this  bilateral 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  these  type  designs  that  are 
certificated  for  operation  in  the  United 
States. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  ECF  Model  AS350B, 
AS350B1.  AS350B2.  AS350B3, 
AS350BA,  AS350C.  AS350D,  AS350D1. 
AS355E.  AS355F.  AS355F1,  AS355F2. 
and  AS355N  helicopters  of  the  same 
type  designs  registered  in  the  United 
States.  Therefore,  the  proposed  AD 
would  require  replacing  each  bearing.  P/ 
N  6010F234M16  (ECF  P/N  704A33- 
651-190).  with  an  airworthy  bearing  as 
follows: 

•  For  ECF  Model  AS350B3  and 
AS355N  helicopters,  replace  each 
bearing  that  has  270  or  more  hours  time- 
in-service  (TIS)  as  of  the  effective  date 
of  the  AD  within  30  hours  TIS.  Replace 
each  bearing  that  has  less  than  270 
hours  TIS  as  of  the  effective  date  of  the 
AD  before  the  bearing  reaches  300  hours 
TIS.  Thereafter,  replace  each  bearing  at 
inter\'als  not  to  exceed  300  hours  TIS. 

•  For  all  other  ECF  Model  AS350  or 
AS355  helicopters,  replace  each  bearing 
that  has  1150  or  more  hours  TIS  as  of 
the  effective  date  of  the  AD  within  50 
hours  TIS.  Replace  each  bearing  that  has 
less  than  1150  hours  TIS  as  of  the 
effective  date  of  the  AD  before  the 
bearing  reaches  1200  hours  TIS. 
Thereafter,  replace  each  bearing  at 
intervals  not  to  exceed  1200  hours  TIS. 

•  Transferring  the  bearing  from  one 
model  to  another  is  permissible  by 
complying  with  the  transfer  rules 
described  in  the  Master  Servicing 
Recommendations  Chapter  05.99. 

The  FAA  estimates  that  514 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  5  work  hours 
per  helicopter  to  replace  the  bearing, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Required  parts  would  cost 
approximately  $90.  Based  on  these 


figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S200.460. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certif}-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
.Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  14 
CFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g),  40113,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 

2()-.-\D 

Applirabllitv:  Model  ASG.'iOB.  ASa.SOBl, 
AS3.iOB2.  AS3,=iOB3.  AS350BA.  AS350C. 
AS350D.  AS3.iODl.  AS355E.  AS355F. 
.AS3.5.5F1.  AS3.S.SF2.  and  AS;i.55N 
helicopters,  with  tail  rotor  hub  pitch  change 
plate  "SNR"  hearing  (bearing)  part  number 
(P/N)  6010F234M16  (Eurocopter  France  P/N 
704A3.3-651-190),  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 

identifie(J  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
othfrwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
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AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  seizure  of  the  bearing,  loss  of 
tail  rotor  effectiveness,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  Model  AS350B3  and  AS355N 
helicopters,  replace  each  bearing  with  an 
airworthy  bearing  as  follows: 

(1)  Within  30  hours  TIS  for  each  bearing 
that  has  270  or  more  hours  time-in-service 
(TIS)  as  of  the  effective  date  of  this  AD. 

(2)  Before  reaching  300  hours  TIS  for  each 
bearing  that  has  less  than  270  hours  TIS  as 
of  the  effective  date  of  this  AD. 

(3)  Thereafter,  replace  each  bearing  at 
intervals  not  to  exceed  300  hours  TIS. 

(b)  For  all  other  Model  AS350  or  AS355 
helicopters,  replace  each  bearing  with  an 
airworthy  bearing  as  follows: 

(1)  Within  50  hours  TIS  for  each  bearing 
that  has  1 1 50  hours  or  more  TIS  as  of  the 
effective  date  of  this  AD. 

(2)  Before  reaching  1200  hours  TIS  each 
bearing  that  has  less  than  1150  hours  TIS  as 
of  the  effective  date  of  this  AD. 

(3)  Thereafter,  replace  each  bearing  at 
intervals  not  to  exceed  1200  hours  TIS. 

Note  2:  Eurocopter  France  Alert  Telex  Nos 
01.00  4G  and  01.00.48.  both  dated  February 
22,  2001.  pertain  to  the  subject  of  this  AD. 

(c)  When  transferring  a  bearing  from  one 
model  helicopter  to  another  (refer  to  the 
equipment  log  card),  adhere  to  the  transfer 
rules  described  in  the  applicable  master 
servicing  recommendations.  Remove  each 
bearing  from  service  at  or  before  the  service 
life  limits  given  in  paragraph  (a)(3)  and 
paragraph  (b)(3)  of  this  AD. 

Note  3:  The  Master  Servicing 
Recommendations  for  the  affected 
helicopters.  Chapter  05  99,  pertain  to  the 
subject  of  this  AD. 

(d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcrafi  Directorate.  F.AA, 
Operators  shall  submit  their  requests  through 
an  F.*i.^  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
c;ompliance  with  this  .AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished- 
Note  5:  The  subject  of  this  AD  is  addressed 

in  Direction  Generale  De  L'Aviation  Civile 


(France)  AD  Nos.  2001-073-061(A)  and 
2001-074-081  (A),  both  dated  March  21. 
2001. 

Issued  in  Fort  Worth.  Texas,  on  November 
20.  2001. 

Eric  Bries. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  01-29594  Filed  11-27-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001-SW-43-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Belt 
Helicopter  Textron  Canada  Model  427 
Helicopters 

AGENCY:  Federal  Aviation 

.Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  427  helicopters  This 
proposal  would  require  modifying  each 
auxiliary  fin  (fin)  by  relocating  the 
upper  tuning  weights  to  a  lower 
position  This  proposal  is  prompted  by 
several  incidents  of  mam  rotor  blades 
contacting  the  top  of  the  fin  The  upper 
tuning  weights  are  located  such  that  a 
main  rotor  contact  with  the  fin  may 
result  in  an  upper  tuning  weight 
(weight)  becoming  loose.  The  actions 
specified  by  this  proposed  .AD  are 
intended  to  prevent  loss  of  a  weight, 
impact  with  a  tail  or  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  lanuary  28,  2002 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No  2001-SVV- 
43-AD.  2601  Meacham  Blvd  .  Room 
663.  Fort  Worth.  Texas  76137.  Vou  may 
also  send  comments  elei:tronicalh  to 
the  Rules  Docket  at  the  following 
address:  9-as\v-adcomments®faa  gov 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m  .  Monday  through 
Friday,  except  Federal  holidays 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles.  .Aviation  Safety  Engineer. 
FAA,  Rotorcraft  Directorate,  Regulations 


Group,  Fort  Worth.  Texas  76193-0111, 
telephone  (817)  222-5122.  fax  (817) 
222-5961 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  defeire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator.-,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  theh  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
4J-.AD     The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter 

Availability  of  \TRMs 

An\  person  may  obtain  a  copy  of  this 
NTR,M  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention:  Rules 
Docket  No  2001-SW-43-AD.  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 

Discussion 

Transport  (^.anada.  the  airworthiness 
authority  for  (Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
BHTC  Niodel  427  helicopters  Transport 
Canada  advises  of  several  ground 
incidents  of  main  rotor  blades 
contacting  the  top  portion  of  a  fin.  Such 
incidents  occurred  on  helicopters  with 
an  interna!  gross  weight  capability  of 
6,350  lbs  and  the  larger  auxiliary  fin 
assemblies. 

BHTC  has  issued  .Alert  Ser\'ice 
Bulletin  427-01-1.  dated  April  19.  2001 
i.ASB!.  which  specifies  relocating  the 
weights  on  the  fins  to  a  lower  position. 
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Transport  Canada  classified  this  ASB  as 
mandaton,'  and  issued  AD  No.  CF- 
2001-25R1.  dated  August  22,  2001.  as 
an  interim  measure  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada.  The  contact 
between  the  main  rotor  blades  and  the 
top  portion  of  a  fin  will  be  addressed  bv 
separate  AD  action. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21  29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
e.xamined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  IS  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

We  have  identified  an  unsafe 
condition  that  is  likelv  to  exist  or 
develop  on  other  BHTC  Model  427 
helicopters  of  the  same  type  design 
registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require  modifying  the  fins,  part  number 
(P/N)  427-035-836-101  and  427-035- 
836-102,  to  relocate  the  weights.  P/N 
407-023-003-145.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  ASB  described 
previously. 

The  FAA  estimates  that  22  helicopters 
of  U.S.  registrv-  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  cost  approximately  $134  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S  operators  is  estimated  to  be  58,228. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  above.  1 
certify^  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator*-  action" 
under  Executive  Order  12866:  (2)  is  not 
d  "significant  rule"  under  the  DOT 
Regulator)-  Policies  and  Procedures  (44 
FR  11034'Februarv  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13     (Amended] 

2.  Section  39.13  is  amended  bv 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Docket  No. 

2001-S\V^,^-AD. 

Applicability:  Model  427  helicopters,  serial 
numbers  56001,  56003,  56004.  56006  through 
56024,  with  auxiliary  fin  assemblies,  part 
number  (P/N)  427-035-836-101  and  -102, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  60  days  after 
the  effective  date  of  this  AD.  unless 
accomplished  previously. 

To  prevent  loss  of  an  upper  tuning  weight 
(weight),  P/N  407-023-003-145.  impact  with 
a  tail  or  main  rotor  blade,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following; 

(a)  Modify-  the  right  and  left  auxiliary  fins 
to  relocate  the  weights  in  accordance  with 
the  Accomplishment  Instructions,  paragraphs 
1  through  16,  of  Bell  Helicopter  Textron 
Canada  Alert  Service  Bulletin  427-01-1. 
dated  April  19,  2001. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  iliai 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulation.":  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  ,\D,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  mavbe  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 

in  Transport  Canada  (Canada)  AD  CF-2001- 
2.tR1.  dated  August  22,  2001. 

Issued  in  Fort  Worth,  Texas,  on  November 
20.  2001. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  01-29595  Filed  11-27-01;  8:45  am) 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-38-AD] 
RIN  2120-AA64 

Airworttiiness  Directives;  Pilatus 
Britten-Norman  Limited  BN-2,  BN-2A, 
BN-2B,  and  BN-2T  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Britten-Norman  Limited  (Pilatus  Britten- 
Norman)  BN-2.  BN-2A,  BN-2B,  and 
BN— 2T  series  airplanes.  This  proposed 
AD  would  require  you  to  repetitively 
inspect  the  inboard  brackets  of  the 
elevator  outboard  hinge  for  loose  rivets, 
structural  damage,  or  cracks  and  replace 
any  suspect  bracket.  The  proposed  AD 
would  also  require  you  to  replace  the 
hinge  bracket  at  a  certain  time  period  if 
no  discrepancies  are  found.  This 
replacement  includes  modif\'ing  this 
area  and  installing  modified  brackets. 
This  replacement  allows  you  to  increase 
the  time  period  between  inspections 
(reduce  the  number  of  repetitive 
inspections).  This  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAl) 
issued  by  the  airworthiness  authority  for 
the  'Jnited  Kingdom.  The  actions 
specified  by  this  proposed  AD  are 
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intended  to  detect  and  correct  inboard 
brackets  of  the  elevator  outboard  hinge 
v\-ith  loose  rivets,  structural  damage,  or 
cracks.  Such  conditions  could  cause  the 
outboard  elevator  to  become  loose  with 
a  consequent  reduction  in  elevator  and 
airplane  control 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  januarv-  3,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-38-AD.  901  Locust.  Room 
506,  Kansas  Cit>-,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  -i-44  (0) 
1983  872511;  facsimile:  -t-44  (0)  1983 
873246.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  901 
Locust.  Room  301.  Kansas  City. 
Missouri  64106;  telephone;  (816)  329- 
4059;  facsimile:  (816)  329-^090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD" 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  .\D  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  1  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory', 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view-  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 


the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard  On  the  postcard,  write 
■Comments  to  Docket  No.  2001-CE-3&- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Disciission 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
United  Kingdom,  recently  notified  FAA 
that  an  unsafe  condition  mav  exist  on 
BN-2.  BN-2A.  BN-2B.  and  BN-2T 
series  airplanes.  The  United  Kingdom 
CAA  reports  several  instances  where  the 
inboard  brackets  of  the  elevator 
outboard  hinge  had  loose  rivets, 
structural  damage,  or  cracks. 

These  inboard  brackets  of  the  elevator 
outboard  hinge  incorporate  part  number 
NB-31-0077. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Loose  rivets,  structural  damage,  or 
cracks  in  the  inboard  brackets  of  the 
elevator  outboard  hinge,  if  not  detected 
and  corrected,  could  cause  the  outboard 
elevator  to  become  loose  with  a 
consequent  reduction  in  elevator  and 
airplane  control. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Pilatus  Britten-Norman  has  issued  BN 
Bulletin  Number  BN2/SB  259.  Issue  1. 
dated  July  1,  2000. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  ser\-ice  bulletin  includes 
procedures  for: 

— Part  1   Repetitively  inspecting  the 
inboard  brackets  of  the  elevator 
outboard  hinge  for  loose  rivets, 
structural  damage,  or  cracks;  and 

— Part  2:  Replacing  the  hinge  bracket 
each  time  loose  rivets,  structural 
damage,  or  cracks  are  found  during  an 
inspection.  This  replacement  includes 
modifying  this  area  and  installing 
modified  brackets,  part  number  NB-31- 
0901. 

What  Action  Did  the  CAA  Take'' 

The  CA,^  classified  this  service 
bulletin  as  mandatorv-  and  issued  CAA 
AD  Number  002-07-2000,  not  dated,  in 
order  to  ensure  the  continued 
airworthiness  of  ihese  airplcuies  in  the 
United  Kingdom. 


Was  This  in  Accordance  With  the 
Bilateral  Ain%-onhiness  Agreement? 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  United 
Kingdom  CAA  has  kept  FAA  informed 
of  the  situation  described  above 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  United  Kingdom  CAA;  reviewed 
all  available  information,  including  the 
ser\'ice  information  referenced  above; 
and  determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  Pilatus  Britten-Norman  BN-2.  BN- 
2A,  BN-2B,  and  B.N-2T  series  (all 
models  as  specified  in  the  actual  .^D) 
airplanes  of  the  same  t\  pe  design  that 
are  on  the  U.S.  registry: 

— The  actions  specified  in  the 
previously-referenced  ser\-ice 
information  should  be  accomplished  on 
the  affected  airplanes. 

— The  replacement/modification 
specified  in  the  ser\-ice  bulletin  should 
be  incorporated  to  increase  the  time 
period  between  inspections  (reduce  the 
number  of  repetitive  inspections);  and 

— AD  action  should  be  taken  in  order 
to  correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require^ 

The  proposed  AD  would  also  require 
vou  to  replace  the  hinge  bracket  at  a 
certain  time  period  if  no  discrepancies 
are  found.  This  replacement  includes 
modif\-ing  this  area  and  installing 
modified  brackets  This  proposed  AD 
would  require  you  to  repetitively 
inspect  the  inboard  brackets  of  the 
elevator  outboard  hinge  for  loose  rivets, 
structural  damage,  or  cracks  and  replace 
any  suspect  bracket.  The  proposed  AD 
would  also  require  you  to  replace  the 
hinge  bracket  at  a  certain  time  period  if 
no  discrepancies  are  found  This 
replacement  includes  modifying  this 
area  and  installing  modified  brackets, 
part  number  NB-31-0901   This 
replacement  allows  vou  to  increase  the 
time  period  between  inspections 
(reduce  the  number  of  repetitive 
inspections). 
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Are  There  Differences  Between  This 
Proposed  AD.  the  Service  Information, 
and  the  CAA  AD? 

This  proposed  AD  would  require  vou 
to  replace/modif\'  the  hinge  bracket  at  a 
certain  time  period  if  no  discrepancies 
are  found  to  increase  the  time  period 
between  insptnjtions  (reduce  the  number 
of  repetitive  inspections)   BN  Bulletin 
Number  BN2/SB  259  and  C:AA  AID 
Number  002-07-2000  do  not  specif\ 
this  provision.  the\  both  specif\-  this 
replacement/modification  onlv  if  a 
suspect  bracket  is  found  during  an 
inspection.  This  provision  of 
incorporating  the  replacement/ 
modification  regardless  of  whether  a 


suspect  bracket  is  found  is  consistent 
with  FAAs  aging  commuter  aircraft 
policy,  which  briefly  states  that,  when 
a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  our 
determination  that  reliance  on  critical 
repetitive  inspections  on  airplanes 
utilized  in  commuter  service  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections 

The  alternative  to  incorporating  this 
replacement/modification  would  be  to 


repetitively  inspect  this  area  every  TOO 
hours  time-in-service  (TIS)  for  the  life  of 
the  airplane  instead  of  everv  1,000 
hours  TIS. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact^ 

We  estimate  that  this  proposed  AD 
affects  118  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 

the  Affected  Airplanes' 

We  estimate  the  following  costs  to 
accomplish  each  proposed  inspection: 


Labor  cost 


1  workhour  at  S60  per  hour  ^  $60 


Parts  cost 


-4- 


Total  cost  per 
airplane 


Total  cost  on 
U.S  operators 


No  parts  necessary  to  accompjisti  ttie  inspection         S60  per  air 

plane 


S7.080 


We  estimate  the  following  costs  to  accomplislh  the  proposed  replacement/modification: 

Labor  cost 

1                            Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
US  operators 

10  workhours  at  $60  per  tiour  =  S600 

$240  per  airplane  

S840  per  air- 
plane 

S99.120 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities' 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implicatinn.s 
under  Executive  Order  1.3132 

Would  This  Proposed  AD  Involve  a 
Significant  Bale  or  Begulaton,-  Action? 

For  the  reasons  discussed  above.  1 
certifv'  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act  A  copy  of  the  draft 
regulatorv-  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Act  ordingly,  under  the  authority 
delegated  to  me  by  the  .-Xdministrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13     [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 

read  as  follows: 

Pilatus  Britten-Norman  Ltd.:  Docket  No. 
2001-CE-38-AD 
(a)  What  airplanes  are  affected  bv  this  AD' 
This  AD  affects  Models  BN-2.  BN-2A.  BN- 
2A-2.  BN-2A-3.  BN-2A-6.  BN-2,A-8.  BN- 
2A-9.  BN-2A-20.  BN-2.A-21.  BN-2A-26. 
BN-2A-27.  BN-2B-20.  BN-2B-21.  BN-2B- 


26.  BN-2B-27,  BN-2T.  and  DN-2T-4K 
airplanes,  all  constructor  numbers,  that  are 
certificated  in  any  categorv  and  do  not  have 
one  ot  the  following  incorporated: 

(1)  BN  Modifu.ation  NB-M-169,'i.  This 
modification  is  incorporated  at  production 
and  includes  different  designs  in  the  area  of 
the  inboard  bracikets  of  the  elevator  outboard 
hinge.  This  modification  is  not  available  as 

a  field  installation.  The  maintenance  manual 
for  these  production  airplanes  specifies 
1.000-hour  time-in-service  (TLS)  internal 
repetitive  inspections.  Owners.'operalors  of 
airplanes  with  this  jiroduction  modification 
should  be  accomplishing  these  inspections  or 
an  FAA-approved  equivalent:  or 

(2)  Reinforcing  plates  installed  at 
manufacture.  These  plates  were  installed  on 
Constructor  Number  (".2298  of  the  Model  BN- 
2B  airplanes. 

(b)  Who  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  anv  of  the 
above  air[)lanes  must  c:omply  with  this  .-XU. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  inboard  brackets  of  the 
elevator  outboard  hinge  with  loose  rivets, 
structural  damage,  or  cracks.  .Such  conditions 
could  cause  the  outboard  elesator  to  become 
loose  with  a  consequent  reduction  in  elevator 
and  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem'  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)  For  airplanes  that  do  not  have  modified  in- 
fc)oard  tjrackets  of  the  elevator  outtx)ard 
hinge  installed  (pari  numljer  NB-3 1-0901  in- 
stalled in  accordance  with  Part  2  of  the  serv- 
ice bulletin)  accomplish  the  following 

(i)  Repetitively  inspect  the  inboard  brackets  of 
the  elevator  outtx)ard  hinge  for  loose  nvets 
structural  damage,  or  cracks 

(n)  Replace  the  Intward  brackets  of  the  eleva- 
tor outtxiard  hinge,  which  includes  modifying 
this  area  and  installing  modified  brackets 
part  number  NB-31-0901   and 

(lii)  Comply  with  paragraphs  {d)(2)(i)  and 
(d)(2)(li)  of  this  AD 


Initially  inspect  within  the  next  100  hours  time- 
in-service  (TiSi  after  the  effective  dale  of 
this  AD  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS  until  the  replace- 
menVmodification  required  by  paragraph 
id)(i)(ii)  of  this  AD  IS  accomplished  Do  the 
replacement  inrtially  within  1  000  hours  TIS 
after  the  effective  dale  of  this  AD  or  pnor  to 
further  flight  wfien  any  loose  nvet  structural 
damage  or  crack  is  found  whichever  oc- 
curs first,  and  thereafter  pnor  to  further  flight 
atler  any  loose  rivet,  structural  damage,  or 
crack  is  found 


In  accordance  with  BN  Bulletin  Number  BN2/ 
SB. 259   Issue  1    oatec  July  "    2000 


(2)  For  airplanes  that  have  modified  inboard 
brackets  of  the  elevator  outboard  hinge  in- 
stalled (part  number  NB-31-0901  in  accord- 
ance with  Part  2  of  the  service  bulletin)  ac- 
complish the  following: 

(i)  Repetitively  inspect  the  intx)ard  brackets  of 
the  elevator  outboard  hinge  for  loose  nvet 
structural  damage,  or  cracks,  and 

(II)  Replace  the  inboard  brackets  of  the  eleva- 
tor outtx)ard  hinge.  whk;h  includes  modifying 
this  area  and  installing  modrfied  brackets 
part  number  NB-31-0901 


Inspect  within  1.000  hours  TIS  after  incor- 
porating the  replacement  modification  or 
within  the  100  hours  TIS  atler  the  effective 
date  of  this  AD  whichever  occurs  later  and 
thereafter  at  intervals  not  to  exceed  i  000 
hours  TIS  Accomplish  the  replacement/ 
modification  pnor  to  further  flight  when  any 
loose  rivet  structural  damage  or  crack  is 
found  dunng  any  inspection  required  by  this 
AD 


In  accordance  with  BN  Bulletin  Numtier  BN2/ 

SB  259   Issue  ^    dated  July  1    2000 


(3)  This  AD  does  not  apply  to  airplanes  with 
one  of  the  following  incorporated 

(i)  BN  Modification  NB-M-1695  This  modifica- 
tion IS  incorporated  at  production  and  in- 
cludes different  designs  in  the  area  of  the  in- 
txjard  brackets  of  the  elevator  outtxsard 
hinge  This  modification  is  not  available  as  a 
field  installation  The  maintenance  manual 
tor  these  production  airplanes  specifies 
1.000-hour  TIS  interval  repetitive  inspec- 
tions Ownersyof)erators  of  airplanes  with  this 
production  modification  should  be  accom- 
plishing these  inspections  or  an  FAA-ap- 
proved equivalent,  or 

(ii)  Reinforcing  plates  installed  at  manufacture 
These  plates  were  installed  on  Constructor 
Number  C2298  of  the  Model  BN-2B  air- 
planes 


Not  applicable 


Not  applicable 


(e)  Can  /  comply  with  this  AD  in  anv  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  vour  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .\D. 
regardless  of  whether  it  has  been  modified. 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  .\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph(el 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .\D.  and.  if  vou  have  not 
eliminated  the  unsafe  condition,  specifit 
actions  you  propose  to  address  it 

(f)  Where  ran  I  get  informat)on  about  o,n\ 
already-approved  alternative  methods  of 
compliance''  Contact  Doug  Rudolph. 
Aerospace  Engineer.  F.^.^.  Small  .Mrplane 
Directorate.  901  Locust.  Room  301.  Kansas 
City.  .Missouri  64106:  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-^090 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  romplv  with  this  AD"  Tht 


FAA  can  issue  a  special  flight  permit  under 
sections  21  197  and  21.199  of  the  Federal 
.^vlatlo^  Regulations  (14  CFR  21.197  and 
21  1991  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Hov\  do  !  get  copies  of  the  documents 
referenced  in  this  AD'  You  may  get  copies  of 
the  documents  referent  ed  m  this  .■'iD  from 
Pilatus  Britten-Norman  Limited   Bembridge. 
Isle  of  Wight.  United  Kingdom  P035  5PR 
telephone  *44  iOi  1983  8~:.511.  facsimile 
■►44  (0)  1983  873246   "l  ou  ma>  \iew  these 
documents  at  FA.*k.  Centra)  Region.  Office  of 
the  Regional  Counsel.  901  Locust.  Room  506. 
Kansas  Citv.  Missouri  64106 

Note  2:  The  subiect  of  this  .^D  is  addressed 
in  CAA  AD  Number  002-0"-2000  not  dated. 
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Issued  in  Kansas  City.  Missouri,  on 
November  20.  2001. 
Michael  K.  Dahl. 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  01-29596  Filed  11-27-01;  8:45  am] 

BILUNG  COOe  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPar139 

[Dock0t  No.  2001-NM-233-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
lytodel  727  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT 

ACTX)N:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  727  series  airplanes.  This 
proposal  would  require  a  review  of 
maintenance  records  or  a  one-time  test 
to  determine  if  elevator  hinge  support 
ribs  on  the  trailing  edge  of  the 
horizontal  stabilizer  are  made  from  a 
certain  material,  and  follow-on 
repetitive  inspections  for  corrosion  or 
cracking  of  the  elevator  hinge  support 
ribs,  if  necessary.  For  airplanes  with  the 
affected  ribs  installed,  this  proposal 
would  eventually  require  replacement 
of  all  affected  ribs  with  new,  improved 
ribs.  This  action  is  necessary  to  prevent 
cracking  of  the  elevator  hinge  support 
ribs,  which  could  lead  to  vibration  of 
the  airframe  during  flight  and 
consequent  damage  to  the  elevator  and 
horizontal  stabilizer,  potentially 
resulting  in  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  14,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-N'M- 
233-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  mav  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Interppt  ii<;ino  thp  fnllnwing  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 


"Docket  No.  2001-NM-233-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-2773;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2001-NM-233-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  ]>JPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-233-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  numerous 
reports  of  cracking  of  elevator  hinge 
support  ribs  on  the  trailing  edge  of  the 
horizontal  stabilizer  on  Boeing  Model 
727  series  airplanes.  Investigation 
revealed  that  the  cracking  is  caused  by 
stress  corrosion.  The  affected  elevator 
hinge  support  ribs  are  made  from  7079- 
T6  material.  Cracks  on  multiple  ribs 
may  continue  to  extend  in  length,  until 
the  stiffness  of  the  elevator  support  is 
decreased.  This  condition,  if  not 
corrected,  could  result  in  vibration  of 
the  airframe  during  flight  and 
consequent  damage  to  the  elevator  and 
horizontal  stabilizer,  which  could  result 
in  loss  of  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information  , 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
55A0091,  dated  August  16,  2001,  which 
describes  procedures  for  repetitive 
detailed  visual  inspections  for  corrosion 
or  cracking  of  elevator  hinge  support 
ribs  made  from  7079-T6  material.  The 
service  bulletin  specifies  to  contact 
Boeing  for  repair  information. 

Explanation  of  Applicability 

The  service  bulletin  divides  affected 
airplanes  into  three  groups.  Group  1 
airplanes  were  delivered  with  elevator 
■hinge  support  ribs  made  from  7079-T6 
material  installed  at  all  14  elevator 
station  locations.  Group  2  airplanes 
were  delivered  with  elevator  hinge 
support  ribs  made  from  7075-T73 
material  (a  more  stress  corrosion- 
resistant  material)  installed  at  12 
elevator  station  locations,  but  with  ribs 
made  from  7079-T6  material  installed  at 
2  elevator  station  locations.  Group  3 
airplanes  were  delivered  with  elevator 
hinge  support  ribs  made  from  7075-T73 
material  in  all  elevator  station  locations. 
However,  airplanes  in  Groups  2  and  3. 
may  have  had  ribs  replaced  after 
delivery  with  ribs  made  from  7079-T6 
material.  Thus  we  find  that  it  is 
necessary  for  operators  of  all  Boeing 
Model  727  series  airplanes  to  perform 
an  inspection  to  determine  whether  ribs 
made  of  7079-T6  material  are  installed. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  review  of 
maintenance  records  or  a  one-time 
electrical  conductivity  test  of  the 
elevator  hinge  support  ribs,  as 
applicable,  to  determine  whether  ribs 
made  from  7079-T6  material  are 
installed  on  the  airplane.  The  proposed 
AD  also  would  require  accomplishment 
of  the  actions  specified  in  the  service 
bulletin  described  previously,  except  as 
discussed  below.  Also,  for  airplanes 
with  the  affected  ribs  installed,  the 
proposed  AD  would  eventually  require 
replacement  of  all  7079-T6  ribs  with 
new.  improved  ribs. 

Differences  Between  This  Proposed  AD 
and  the  Service  Bulletin 

This  proposed  AD  differs  from  Boeing 
Alert  Service  Bulletin  727-55A0091  in 
the  following  ways: 

•  Though  the  effectivity  summar\'  in 
paragraph  l.A.l.  of  Boeing  Service 
Bulletin  727-55A0091  identifies  only 
Model  727-100  and  -200  series 
airplanes  as  being  subject  to  the  service 
bulletin,  we  have  determined  that  the 
proposed  actions  apply  to  all  Model  727 
series  airplanes,  including  Model  727. 
727-lOOC,  727-200F.  and  727C  series 
airplanes. 

•  The  service  bulletin  does  not 
specifv'  a  method  for  determining 
whether  ribs  made  from  7079-T6 
material  are  installed  on  the  airplane 
As  described  previously,  the  proposed 
AD  would  require  a  one-time  review  of 
maintenance  records  or  a  one-time 
electrical  conductivity  test  of  the 
elevator  hinge  support  ribs,  as 
applicable,  to  determine  whether  ribs 
made  from  70 7^T&  material  are 
installed  on  the  airplane.  The  electrical 
conductivity  test,  if  accomplished, 
would  be  required  to  be  accomplished 
according  to  Boeing  Document  D6- 
48875,  Boeing  727  Non-Destructive  Test 
Manual.  Part  6,  Section  51-00-00. 
Figure  20;  and  Boeing  Process 
Specification  BAC  5946.  Table  I,  page 
12. 

•  The  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions. 
However,  this  proposed  AD  would 
require  the  repair  of  those  conditions  to 
be  accomplished  per  a  method  approved 
by  the  FAlA,  or  per  data  meeting  tJhie 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  . 


Manager.  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

•  The  service  bulletin  specifies  that 
the  next  revision  of  the  service  bulletin 
will  include  compliance  times  and 
instructions  for  replacement  of  all  ribs 
made  from  7079-T6  material  However. 
this  proposed  AD  would  require 
accomplishment  of  the  replacement  of 
all  ribs  made  from  7079-T6  material 
with  new  ribs  within  48  months  after 
the  effective  date  of  this  AD.  according 
to  a  method  approved  by  the  FAA.  The 
decision  to  require  such  replacement  is 
based  upon  our  determination  that,  due 
to  the  criticality  of  the  unsafe  condition 
addressed  in  this  proposed  AD.  it  is  not 
appropriate  to  wait  until  the  airplane 
manufacturer  revises  its  service  bulletin 
to  mandate  the  rib  replacement.  When 
the  airplane  manufacturer  has  prepared 
a  revised  service  bulletin,  and  we  have 
reviewed  and  approved  it.  we  may 
consider  further  rulemaking  to  allow 
that  service  bulletin  to  be  used  as  an 
acceptable  method  of  compliance  with 
this  AD. 

Cost  Impact 

There  are  approximately  1 .383 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
915  airplanes  of  U.S.  registry-  would  be 
affected  by  this  proposed  AD 

The  proposed  AD  offers  two 
alternatives  for  compliance  with  the 
proposed  requirement  for  an  initial 
inspection  to  determine  whether 
elevator  hinge  support  ribs  made  from 
7079-T6  material  are  installed. 
Estimates  of  the  cost  of  these  proposed 
actions  are  provided  below. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  review  of  maintenance 
records,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  proposed  review 
is  estimated  to  be  $60  per  airplane. 

In  lieu  of  the  review  of  maintenance 
records  (i.e..  if  the  review  of 
maintenance  records  is  not  sufficient  to 
make  a  determination),  the  proposed 
inspection  of  the  ribs  to  determine  if 
they  are  made  from  7079-T6  material 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  inspection  on  US 
operators  is  estimated  to  be  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 


cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessarv  to  perform  the  specific 
actions  actually  required  by  the  ,AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  repetitive  detailed 
inspections,  it  would  take 
approximately  13  work  hours  per 
airplane  to  accomplish  this  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour  Based  on  these 
figures,  the  cosi  impact  of  this 
inspection  would  be  $780  per  airplane, 
per  inspection  cycle. 

Should  an  operator  be  required  to 

accomplish  the  replacement  of  the 
elevator  hinge  support  ribs,  it  would 
take  approximately  722  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  of  ail  ribs  (on  both  the  left- 
and  right-hand  sides  of  the  airplane, 
excluding  the  time  for  gaining  access 
and  closing  up),  at  an  average  labor  rate 
of  $60  per  work  hour  Required  parts 
would  cost  approximately  S70.000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  replacement 
would  be  $113,320  per  airplane 

Regulatonr'  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
vanous  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator*'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulators  Policies  and  Procedures  (44 
FR  11034.'Februar>'  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafi 
regulator*'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Uorkpf  2001-NM-233-AD. 

A[)ph<(}hilily  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
uientified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
suhjert  lo  the  requirements  of  this  ,AD.  F"or 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
re<)uirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  .^D.  The 
request  should  include  an  assessment  of  the 
effei:t  of  the  modification,  alteration,  or  repair 
on  the  un.safe  condition  addressed  by  this 
.■\n.  and.  if  the  unsafe  condition  has  not  been 
eliininated.  the  request  should  include 
s})e(;ifii;  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  (racking  of  the  elevator  hinge 
support  rihs,  vvhit  h  could  lead  to  vibration 
(if  the  airframe  during  flight  and  consequent 
damage  to  the  elevators  and  horizontal 
stabilizer,  potentially  resulting  in  loss  of 
rontrollrtbilitv  of  the  airplane,  accomplish 
tfif  following 

One-Time  Inspection 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  review  the  airplane's  maintenance 
records  to  determine  whether  any  elevator 
hinge  support  nb  on  the  trailing  edge  of  the 
horizontal  stabili/.er  is  made  from  7079-T6 
material;  OR,  if  the  material  cannot  be 
ronclusively  deternimed  from  the 
maintenance  re<:ords.  do  a  one-time  electrical 
conductivity  test  of  the  elevator  hinge 
support  ribs  to  determine  whether  any  are 
made  from  707f^TR  material,  according  to 
Boeing  Document  DH-4H875.  Boeing  727 
Non-Destruilive  Ti-st  Manual.  Pan  6.  Section 
,51-00-00.  Figure  20;  and  Boeing  Process 
Specifii  ation  B.\(:  f>94H.  Table  I,  page  12. 


(1)  If  no  ribs  are  made  from  7079-T6 
material,  no  further  action  is  required  by  this 
AD. 

(2)  If  »ny  ribs  are  made  from  7079-T6 
material,  do  paragraph  (b)  of  this  AD. 

Follow-on  Repetitive  Inspections 

(b)  Within  180  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  for  corrosion  or  cracking  of  all 
elevator  hinge  support  ribs  made  from  7079- 
T6  material,  according  to  Boeing  Alert 
Service  Bulletin  727-55A0091.  including 
Appendix  A,  dated  August  16.  2001. 
Thereafter,  repeat  this  inspection  every  180 
days,  until  paragraph  (d)  of  this  AD  has  been 
done. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  insfjector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair 

(c)  If  4ny  corrosion  or  cracking  is  found 
during  any  inspection  required  by  paragraph 
(b)  of  this  AD:  Before  further  flight,  repair 
accordii)g  to  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO).  FAA;  or  according  to  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  AGO.  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Replacement 

(d)  For  airplanes  on  which  any  ribs  made 
from  7079-T6  material  are  found:  Within  48 
months  after  the  effective  date  of  this  AD. 
replace  all  elevator  hinge  support  ribs  made 
from  7079-T6  material  with  new,  improved 
ribs.  acc»rding  to  a  method  approved  by  the 
Manager.  Seattle  AGO.  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company  DKR 
who  has  been  authorized  by  the  Manager. 
Seattle  AGO.  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager.  Seattle  AGO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD.  Such 
replacement  terminates  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD. 


Spares 

(e)  .After  the  effective  date  of  this  AD.  no 
one  may  install  an  elevator  hinge  support  rib 
made  from  7079-T6  material  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  F.\.\  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .-VD.  if  any.  may  be 
obtained  from  the  Seattle  -AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 

November  21.  2001 

Kaiene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
(FR  Doc.  01-29.S97  Filed  11-27-01;  8:45  am) 
BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-203-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  727  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  for  cracking  of  the  upper 
chord  of  the  rear  spar  of  the  wing,  and 
corrective  action,  if  necessary.  This 
action  is  necessary  to  find  and  fix  such 
cracking,  which  could  result  in  fuel 


Federal  Register/ Vol.  66,  No.  229 /  Wednesday,  November  28.  2001  -  Proposed  Rules  59385 


leaking  through  the  cracks,  reduced 
structural  integrity  of  the  wing,  and 
separation  of  the  wing  from  the 
airplane  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  bv 
January-  14.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
203-AD.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (4^5)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-203-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  .Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  F.\A. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(425) 227-2774: fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  .\\\  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  .^D  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  .\11  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  bv 
interested  persons,  A  report 
summarizing  each  F.A.-\-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-203-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

AvaUabilit>'  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  b\'  submitting  a  request  to  the 
FA.'\.  Transport  .•\irplane  Directorate. 
ANM-1 14.  .Attention:  Rules  Docket  No 
2001-NM-203-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055^056 

Discussion 

The  YAA  has  received  reports  that 
fatigue  cracking  has  been  found  in  the 
upper  chord  of  the  rear  spar  of  the  wing 
at  approximately  wing  station  (WS)  293 
on  several  Boeing  Model  727  series 
airplanes.  In  most  cases,  the  cracking 
was  discovered  during  inspections  to 
determine  the  source  of  fuel  leaks  on  the 
left  wing  of  the  airplane,  .'Ml  of  the 
cracks  were  full\  through  the  vertical 
flange  of  the  chord,  and  several 
extended  into  the  horizontal  fiange  to 
the  first  row  of  fasteners  that  attach  the 
skin  of  the  wing  to  the  chord  During 
routine  visual  inspections,  this  cracking 
would  not  be  seen  until  it  extends  from 
under  the  fianges  of  the  stiffener 
installed  at  WS  293.  Cracking  of  the 
upper  chord  of  the  rear  spar,  if  not 
corrected,  could  result  in  fiiel  leaking 
through  the  cracks,  reduced  structural 
integrity  of  the  wing,  and  separation  of 
the  wing  from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  F.^A  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-57-0184. 
dated  August  16.  2001.  which  describes 
procedures  for  repetitive  detailed  visual 
and  high  frequency  eddy  current 
inspections  for  cracking  of  the  upper 
chord  of  the  rear  spar  at  approxim.ately 


WS  293.  The  detailed  visual  inspection 
also  includes  an  inspection  of  the 
surface  finish  for  damage  or 
deterioration  (discoloration,  blistering, 
raised  or  rough  areas),  removal  of  the 
finish,  if  necessary,  and  blending  of  the 
area  until  smooth,  if  necessary  If  anv 
cracking  is  found,  the  service  bulletin 
specifies  to  contact  Boeing  for  repair 
instructions  .Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
IS  intended  to  adequately  address  the 
identified  unsafe  condition 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Ser\ice  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished 
according  to  a  method  approved  by  the 
F.A.'\.  or  according  to  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  bv  a  Boeing  Company 
Designated  Engineering  Representative 
(DER)  who  has  been  authonzed  by  the 
FiAA  to  make  such  findings. 

Operators  also  should  note  that,  if  any 
damage  or  deterioration,  but  no 
cracking,  is  found  during  the  proposed 
inspection,  the  proposed  AD  would 
require  removal  of  the  finish,  blending 
of  the  area  until  smooth,  and 
reapplication  of  the  finish.  However,  if 
the  necessary  blend-out  is  outside  the 
limits  specified  in  the  Boeing  727  SRM, 
the  proposed  .\D  would  require  repair 
according  to  a  method  approved  by  the 
FAA  or  according  to  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  DER 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

Operators  also  should  note  that, 
although  the  effectivity  summary  in 
paragraph  \..\.\.  of  the  referenced 
service  bulletin  identifies  only  Model 
727-100  and  -200  series  airplanes  as 
being  subject  to  the  actions  specified  in 
the  service  bulletin,  we  have 
determined  that  the  proposed  actions 
apply  to  ail  Model  727  series  airplanes, 
including  Mouel  727.  727-lOOC,  727- 
200F.  and  727C  series  airplanes. 
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Cost  Impact 

There  are  approximately  1,375 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
91J  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  appro.\imately  12  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections,  and  that  the 
average  labor  rate  is  S60  per  work  hour 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  L'.S.  operators  is 
estimated  to  be  S656.640,  or  S720  per 
airplane,  per  inspection  cvcle. 

The  cost  impact  figure  rliscussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actirms  in  the  future  if 
this  propf)sed  .\D  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessar\  to  perform  the  specific 
actions  actuallv  required  bv  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulator,-  Policies  and  Procedures  (44 
FR  11 034.' February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  A9  ('  S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-203-AD. 

Applwability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanas  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  ofi  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  elilninated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  upper  chord 
of  the  rear  spar  of  the  wing,  which  could 
result  in  fuel  leaking  through  the  cracks, 
reduced  structural  integrity  of  the  wing,  and 
separation  of  the  wing  from  the  airplane. 
accomplish  the  following: 

Repetitive  Inspections 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever  is 
later,  do  detailed  visual  and  high  fi'equency 
eddy  current  inspections  for  cracking  of  the 
upper  chord  of  the  rear  spar  of  the  wing, 
according  to  Boeing  Service  Bulletin  727-57- 
0184.  dated  August  16,  2001.  The  detailed 
visual  inspection  must  include  an  inspection 
of  the  surface  finish  for  damage  or 
deterioration  (discoloration,  blistering,  raised 
or  rough  areas),  as  described  in  the  service 
bulletin.  Repeat  all  inspections  every  4.500 
flight  cye;les. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 


Repairs 

(b)  if  any  cracking,  damage,  or 
deterioration  is  found  during  anv  inspection 
required  by  paragraph  (a)  of  this  .^D:  Before 
further  flight,  do  paragraph  (b)(1)  or  (b)(2)  of 
this  .^D.  as  applicable. 

(1)  If  any  damage  or  deterioration  but  no 
cracking  is  found,  remove  the  finish,  blend 
the  area  smooth,  and  reapply  the  finish 
according  to  Boeing  Service  Bulletin  727-57- 
0184.  dated  August  16.  2001. 

(i)  If  the  blend-out  is  within  the  limits 
specified  in  Section  57-10-1  of  the  Boeing 
727  Structural  Repair  Manual  (SRM).  no 
further  action  is  required  by  this  paragraph. 

(ii)  If  the  blend-oul  is  outside  the  limits 
specified  in  Section  57-10-1  of  the  Boeing 
727  SRM.  before  further  flight,  repair 
according  to  a  method  approved  by  the 
Manager,  Seattle  .Aircraft  Certification  Office 
(ACQ),  F.-\,\:  or  according  to  data  meeting  the 
type  c^ertific  ation  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
,-\C0,  to  make  siic:h  findings.  For  a  repair 
method  to  be  approved  bv  the  Manager. 
Seattle  \CO.  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

(2)  If  any  c:ra(:king  is  found,  repair 
according  to  a  method  approved  bv  the 
Manager,  Seattle  .ACO.  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  b>  a  Boeing  Company  DER 
who  has  been  authorized  by  the  Manager. 
Seattle  ACO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
.Manager.  Seattle  .ACQ.  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  spec:ific;ally  reference  this  ,AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acc:eptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
r:nmplianc:e  with  this  .AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  tte  accomplished. 

Issued  in  Renton,  Washington,  on 
November  21.  2001. 

Kaiene  C.  Yanamura. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  01-29598  Filed  1 1-27-01;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2001-NM-35-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  777  scries  airplanes,  that 
currently  requires  repetitive  inspections 
to  detect  cracking  of  the  coveskin  on  the 
outboard  leading  edge  slats,  and 
corrective  actions,  if  necessan.  The 
existing  AD  also  provides  for  an 
optional  modification  that  significantly 
increases  the  repetitive  inspection 
interval.  This  action  would  expand  the 
applicability  of  this  AD  by  mandating 
the  currently  required  inspections,  and 
corrective  actions,  if  necessary,  for 
additional  airplanes.  Also,  for  airplanes 
on  which  the  optional  modification  has 
been  accomplished,  this  action  would 
require  a  new  one-time  inspection  for 
undersized  seal  inserts  in  the  spanwise 
bulb  seals  on  certain  slats,  and 
replacement  of  seal  assemblies  with 
new  assemblies,  if  necessary.  These 
actions  are  necessary  to  detect  and 
correct  cracking  or  missing  pieces  of  the 
coveskin.  or  undersized  seal  inserts 
installed  in  the  spanwise  bulb  seals,  on 
the  outboard  leading  edge  slats  on  the 
wings,  which  couid  result  in  skin 
separation  or  structural  damage  to  the 
leading  edge  slats  and  consequent 
reduced  controllabilitv  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
lanuarv  14.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
35-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  mav  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprTncomment%faa.gov  Comments 
sent  via  fax  or  the  Internet  must  contain 


Docket  No.  2001-NM-35-AD"  in  the 
subject  line  and  need  not  be  subm.itted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  ,3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer.  ,\irframe 
Branch,  ANM-120S,  FAA.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055^056;  telephone  (425)  227-2772; 
fax  (425)  227-1181 

SUPPLEMENTARY  INFORMATtON: 
Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  .'Ml  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  mav  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  ,\  report 
summarizing  each  FAA-publu  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self- ad  dressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2001-NM-35-.\D.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

.\vailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.AA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-35-AD.  1601  Lind  Avenue. 
SW  .  Renton,  Washington  98055-1056. 

Discus.sion 

On  Sf'pt ember  14.  2000.  the  FAA 
issued  AD  2U00-19-08,  amendment  39- 
11909  (65  FR  57282,  September  22. 
2000),  applicable  to  certain  Boeing 
Model  777  series  airplanes,  to  require 
repetitive  detailed  visual  inspections  to 
detect  cracking  of  the  co\eskin  on  the 
outboard  leading  edge  slats,  amd 
corrective  actions,  if  necessary  That  AD 
also  provides  for  an  optional 
modification  that  significantly  increases 
the  repetitive  inspection  inten'al  That 
action  was  prompted  by  findings  of 
increased  vibration  of  the  coveskins  due 
to  air  leaking  and  resonating  within  the 
cavity  between  the  fixed  leading  edge 
and  the  coveskin;  the  vibration  can 
result  in  fatigue  cracking  and  high 
fatigue  loads.  The  requirements  of  that 
AD  are  intended  to  detect  and  correct 
cracking  and/or  missing  pieces  of  the 
coveskin  on  the  outboard  leading  edge 
slats  on  the  wings,  which  could  result 
in  skin  separation  or  structural  damage 
to  the  leading  edge  slats  and  consequent 
reduced  controllabilitv  nf  the  airplane 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2000-19-08, 

the  FAA  indicated  that  the  actions 
required  by  that  AD  were  considered 
'interim  action"  and  that  further 
niiemaking  action  was  being  considered 
to  revise  the  applicabilitv  of  that  AD  to 
include  additional  airplanes.  We  now 
have  determined  that  further 
rulemaking  action  is  indeed  necessarv. 
and  this  proposed  AD  follows  from  that 
determination.  Specifically,  we  have 
determined  that  the  modific:ation 
installed  during  producrtion  on  Model 
777  series  airplanes  with  line  number 
266  and  subsequent  does  not  prevent 
the  cracking  of  the  coveskin  on  the 
outboard  leading  edge  slats:  it  only 
improves  \\\p  fatigue  life  of  those  parts. 
Therefore,  we  find  it  necessary  to 
mandate  that  the  inspections  required 
by  the  existing  AD  be  accomplished  on 
all  Boeing  Model  777  series  airplanes, 
including  those  manufactured  in  the 
future. 

Also,  since  the  issuance  of  AD  2000- 
19-08.  we  have  received  reports  that 
certain  kits  supplied  by  the  airplane 
manufacturer  for  the  optional 
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modification  described  in  that  AD 
contained  undnr.sized  seal  inserts  for 
slat  numbers  4.5,  10.  and  11.  The 
undersized  seal  inserts  were  made  from 
raw  material  of  an  incorrect  diameter. 
These  undersized  seal  inserts  would 
result  in  the  slat  being  exposed  to  the 
same  vibration  of  the  coveskins,  and  the 
same  consequent  fatigue  cracking  and 
high  fatigue  loads,  of  an  unmodified 
airplane  This  condition,  if  not 
corrected,  could  result  in  skin 
separation  or  structural  damage  to  the 
leading  edge  slats  and  consequent 
reduced  controllahility  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
57A0034,  Revision  5.  dated  )anuar\'  25, 
2001   (AD  2000-19-08  refers  to  Boeing 
Alert  Service  Bulletin  777-57A0034, 
Revision  2.  dated  November  19.  1998: 
Revision  ,1,  dated  Mav  4,  2000;  and 
Revision  4,  dated  luly  20.  2000:  as 
appropriate  sources  of  service 
information  for  required  actions.)  The 
procedures  in  Revision  5  of  the  service 
bulletin  are  similar  to  those  in  prior 
issues  of  the  ser\^ice  bulletin.  However, 
the  service  bulletin  differs  from  the 
prior  issues  in  these  wavs: 

•  The  effectivity  listing  of  Revision  5 
includes  airplanes  with  line  numbers 
ibti  and  subsequent.  These  airplanes  are 
identified  as  "Group  3"  airplanes  in  the 
service  bulletin.  As  explained 
previously,  these  airplanes  are  subject  to 
the  same  repetitive  inspections  as  other 
Model  777  series  airplanes. 

•  For  airplanes  on  which  the  optional 
modification  has  been  accomplished  in 
accordance  with  Revision  3  or  4  of  the 
service  bulletin.  Part  5  of  Revision  5  of 
the  service  bulletin  describes 
procedures  for  a  new  one-time 
inspection  for  undersized  seal  inserts 
installed  in  the  spanwise  bulb  seals  on 
slat  numbers  4.  5,  10,  and  11.  If 
undersized  seal  inserts  are  installed. 
Revision  5  specifies  replacement  of  seal 
assemblies  with  new  seal  assemblies. 

•  Related  to  the  new  inspection  in 
Part  5  of  the  service  bulletin,  the 
procedures  for  the  optional  modification 
in  Part  4  of  the  service  bulletin  have 
been  revised  to  include  an  inspe6tion  of 
the  seal  inserts  to  determine  if  they  are 
the  correct  size 

Explanation  of  Changes  to 
Requirements  of  AD  2000-19-08 

The  applicability  statement  of  AD 
2000-19-08  identifies  airplanes  with 
line  numbers  1  through  265  inclusive. 
However.  Revision  5  of  the  service 
bulletin  lists  the  airplane  with  line 
number  1  as  a  Group  3  airplane  because 


that  airplane  was  modified  during 
production  like  the  other  airplanes  in 
Group  3.  Therefore,  line  number  1  is  not 
affected  by  the  requirements  of 
paragraph  (a)  of  this  proposed  AD. 

Also,  paragraph  (b)  of  AD  2000-19-08 
states,  "The  corrective  actions  include 
stop  drilling  the  crack  and  performing 
detailed  visual  inspections,  slat 
adjustment  checks,  and  replacement  of 
the  slats. '"A  reference  to  repairing  the 
crack  was  omitted  from  this  description. 
Therefore,  for  clarification,  the 
description  of  corrective  actions  in 
paragraph  {h)  of  this  AD  has  been 
revised  to  read,  "The  corrective  actions 
include  stop  drilling  cmd  repairing  the 
crack  *   *   *. " 

Paragraph  (b)  of  AD  2000-19-08 
stated  an  incorrect  issue  date  (April  4, 
2000)  for  Boeing  Alert  Service  Bulletin 
777-57A0034.  Revision  3.  dated  May  4, 
2000.  In  the  "Restatement  of 
Requirements  of  AD  2000-19-08" 
included  in  this  proposed  AD, 
paragraph  (b)  has  been  revised  to  refer 
to  the  correct  date. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-19-08  to  continue 
to  require  repetitive  detailed  visual 
inspections  to  detect  cracking  of  the 
coveskin  on  the  outboard  leading  edge 
slats,  and  corrective  actions,  if 
necessaiy.  The  proposed  AD  also 
continues  to  provide  for  an  optional 
modification  that  significantly  increases 
the  repetitive  inspection  interval.  The 
proposed  AD  would  expand  the 
applicability  of  the  existing  AD  by 
mandating  the  currently  required 
inspections,  and  corrective  actions,  if 
necessary,  for  additional  airplanes. 
Also,  for  airplanes  on  which  the 
optional  modification  has  been 
accomplished,  the  proposed  AD  would 
require  a  new  one-time  inspection  for 
undersized  seal  inserts  installed  in  the 
spanwise  bulb  seals  on  certain  slats,  and 
replacement  of  seal  assemblies  with 
new  assemblies,  if  necessan".  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with 
Revision  5  of  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  while  the 
service  bulletin  refers  only  to  an 
"insnertion"  for  iinHprsi7pH  seal  inserts, 
this  proposed  AD  would  require  a 
'detailed  visual  inspection."  The  FAA 


has  determined  that  the  procedures  in 
the  service  bulletin  should  be  described 
as  a  detailed  visual  inspection.  Note  2 
of  this  proposed  AD  defines  this  type  of 
inspection. 

The  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions. 
However,  this  proposed  AD  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  184 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  detailed  visual  inspection  for 
cracking  specified  in  this  proposed  rule 
is  currently  required  by  AD  2000-19- 
08.  which  is  applicable  to 
approximately  81  airplanes  of  U.S. 
registry.  Those  inspections  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  the  figures  discussed  above,  the  cost 
impact  of  the  current  requirements  of 
that  AD  on  U.S.  operators  is  estimated 
to  be  534,020,  or  S420  per  airplane,  per 
inspection  cycle. 

This  proposed  action  would  require 
accomplishment  of  the  detailed  visual 
inspection  for  cracking  on 
approximately  33  additional  airplanes 
of  U.S.  registry.  Based  on  the  figures 
discussed  above,  the  new  costs  to  U.S. 
operators  that  would  be  imposed  bv  this 
AD  are  estimated  to  be  SI 3,860. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar\'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  proposed  new  one-time 
inspection  for  undersized  seal  inserts,  it 
would  take  approximately  2  work  hours 
per  airplane,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  new- 
inspection  is  estimated  to  be  $120  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
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between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034^  February-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follow-s: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11909  (65  FR 
57282,  September  22,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  2001-NM-35-AD 
Supersedes  AD  200O- 19-08. 
Amendment  39-11909 

Applicability:  All  Model  777  series 
airplanes,  certificated  in  any  category. 

Nole  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (hill)  of  this  AD. 
The  request  should  incl'jde  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  detect  and  correct  cracking  or  missing 
pieces  of  the  coveskin.  or  undersized  seal 
inserts  installed  in  the  spanwise  bulb  seals, 
on  the  outboard  leading  edge  slats  on  the 
wings,  which  could  result  in  skin  separation 
or  structural  damage  to  the  leading  edge  slats 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2000- 
19-08 

Inspection 

(a)  For  airplanes  having  line  numbers  2 
through  265  inclusive:  A\  the  applicable  time 
specified  by  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  perform  detailed  visual  inspections  to 
detect  cracking  of  the  coveskin  on  the 
outboard  leading  edge  slats  of  the  left  and 
right  wings  at  slat  numbers  1  through  6 
inclusive,  and  9  through  14  inclusive;  in 
accordance  with  Boeing  .Mert  Service 
Bulletin  777-57.^0034,  Revision  2.  dated 
November  19.  1998;  Revision  3,  dated  Mav  4, 
2000;  Revision  4.  dated  luly  20.  2000   or 
Revision  5.  dated  lanuary  25.  2001.  Repeat 
the  inspections  thereafter  at  intervals  not  to 
exceed  100  flight  cycles  or  400  flight  hours, 
whichever  occurs  first. 

(1)  For  airplanes  on  which  the  repetitive 
inspections  required  by  paragraph  (a)  of  AD 
99-04-19  HAVE  been  initiated  prior  to 
October  10,  2000  (the  effective  date  of  ,AD 
2000-19-08.  amendment  39-11909):  Inspect 
at  the  earlier  of  the  times  specified  by 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this  AD. 

(i)  Within  350  flight  cycles  after  the  most 
recent  inspection. 

(ii)  At  the  later  of  the  times  specified  bv 
paragraphs  (a)(l)(ii)(A)  and  (a)(l)(ii)(B)  of  this 
AD. 

(A)  Within  100  flight  cycles  or  400  flight 
hours,  whichever  occurs  first,  after  the  most 
recent  inspection. 

(B)  Within  30  days  after  October  10.  2000 

(2)  For  airplanes  on  which  the  repetitive 
inspections  required  by  paragraph  (a)  of  AD 
99-04-19  have  NOT  been  initiated  prior  to 
October  10.  2000:  Inspect  at  the  earlier  of  the 
times  specified  bv  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)ofthis  AD 

(i)  Prior  to  the  accumulation  of  500  total 
flight  cycles. 

(ii)  Prior  to  the  accumulation  of  2.000  total 
flight  hours,  or  within  30  days  after  October 
10.  2000.  whichever  occurs  later. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity   .Available  lighting  is  normallv 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  b\ 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc  .  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Correrfn'P  Action 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 


AD,  prior  to  further  flight,  accomplish  all 
applicable  corrective  actions  specified  bv  and 
in  accordance  with  Boeing  Alert  Service 
Bulletin  777-57A0034.  Revision  2.  dated 
November  19.  1998:  Revision  3.  dated  Mav  4. 
2000:  Revision  4.  dated  )uly  20.  2000:  or 
Revision  5,  dated  lanuary  25,  2001.  The 
corrective  actions  include  stop  drilling  and 
repairing  the  crack  and  performing  detailed 
visual  inspections,  slat  adjustment  checks, 
and  replacement  of  the  slats.  Where  the  alert 
ser\'ice  bulletin  specifies  to  contact  Boeing 
for  appropriate  Action  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Seattle  Aircraft  Certification 
Office,  F.^A  For  a  repair  method  to  be 
approved  by  the  Manager.  Seattle  AGO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  .\D.  .After  October  10,  2000,  only 
Revision  4  or  5  of  the  alert  service  bulletin 
may  be  used. 

Optional  Modification 

(c)  Accomplishment  of  the  actions 
specified  by  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD  extends  the  repetitive  inspection 
interval  specified  by  paragraph  (a)  of  this  AD 
to  8,000  flight  cycles. 

(1)  Install  a  seal  insert  into  the  spanwise 
bulb  seals  for  the  slats  in  accordance  with 
Part  4  of  Boeing  Alert  Service  Bulletin  777- 
57,AO034.  Revision  3,  dated  May  4.  2000; 
Revision  4.  dated  July  20.  2000;  or  Revision 
5.  dated  lanuary  25.  2001. 

(2)  Within  750  days  or  4,000  flight  cycles, 
whichever  occurs  first,  after  installing  the 
seal  insert  as  specified  by  paragraph  (c)(1)  of 
this  AD:  Perform  a  detailed  visual  inspection 
of  the  interior  structure  of  the  coveskin  at  slat 
numbers  1  through  6  inclusive,  and  9 
through  14  inclusive,  in  accordance  with  Part 
2  of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin. 

New  Requirements  of  This  .\D 

Repetitive  Inspections  I  Certain  Airplanes) 

(d)  For  airplanes  having  line  numbers  1 
and  266  and  subsequent:  Prior  to  the 
accumulation  of  8.000  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  o(  this  .\U.  whichever  occurs  later, 
perform  a  detailed  visual  inspection  to  detect 
cracking  of  the  coveskin  on  the  outboard 
leading  edge  slats  of  the  left  and  right  wings 
at  siat  numbers  1  through  6  inclusive,  and  9 
through  14  inclusive,  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-57A0034, 
Revision  5.  dated  January  25  2001   Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  8.000  flight  cycles. 

Corrective  Action 

(e)  If  any  cracking  is  detected  during  any 
inspection  required  b\  paragraph  (d)  of  this 
.AD.  prior  to  further  flight,  accomplish  all 
applicable  corrective  actions  specified  by  and 
in  accordance  with  Boeing  Alert  Service 
Bulletin  777-57.A0034    Revision  5.  dated 
lanuary  25.  2001   The  corrective  actions 
include  stop  drilling  and  repairing  the  crack 
and  performing  detailed  visual  inspections, 
slat  adjustment  checks,  and  replacement  of 
the  slats  Where  the  alert  service  bulletin 
specifies  to  contact  Boeing  for  appropriate 
action:  Prior  to  further  flight,  repair  in 
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accordance  with  a  method  approved  bv  the 
Manager.  .Seattle  ACO  For  a  repair  method 
to  be  approved  by  the  Manager,  Seattle  ACO, 
as  required  by  this  paragraph,  the  .Manager's 
approval  letter  must  spef:ifical!v  reference 
this  .\D. 

One-Tinte  Inspection — Undersized  Seal 
Inserts 

(f)  For  airplanes  on  which  the  optional 
modification  described  in  paragraph  (c)  of 
this  .^D  was  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Part  4  of  Boeing  Alert  Service  Bulletin  777- 
57A0034.  Revision  3.  dated  May  4,  2000;  or 
Revision  4,  dated  |uly  20.  2000:VVithin  500 
flight  cycles  after  the  effective  date  of  this 
AD.  do  a  one-time  detailed  visual  inspection 
for  undersized  seal  inserts  installed  in  the 
spanwise  bulb  seals  of  slat  numbers  4,  5,  10. 
and  1 1 ,  in  accordance  with  Part  5  of  Boeing 
Wt^n  Service  Bulletin  777-57A0034. 
Revision  5,  dated  January  25,  2001. 

Note  3:  An  inspection  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Telegraphic  Message  M-7200- 
i)0-02S16.  "Incorrect  Insert  Part  Numbers  in 
SB  777-57A0034,"  dated  October  13,  2000.  is 
considered  acceptable  for  compliance  with 
paragraph  (f)  of  this  AD. 

(1)  For  any  seal  insert  of  the  correct  size 
as  specified  in  Revision  5  of  the  service 
bulletin:  No  further  action  is  required  by  this 
paragraph. 

(2)  For  any  undersized  seal  insert  as 
specified  in  Revision  5  of  the  service 
bulletin,  or  for  any  seal  insert  that  cannot  be 
conclusively  determined  to  be  of  correct  size: 
Prior  to  further  flight,  replace  the  existing 
seal  assembly  with  a  new  seal  assembly,  in 
accordance  with  Revision  5  of  the  service 
bulletin. 

Spares 

(g)  As  of  the  effective  date  of  this  AD.  no 
one  may  install  a  seal  insert  into  the 
spanwise  bulb  seals  of  slat  numbers  4,  5, 10, 
and  11.  unless  it  is  inspected  in  accordance 
with  Part  4  of  Boeing  Alert  Service  Bulletin 
777-57A0034,  Revision  5,  dated  January  25, 
2001,  and  found  to  be  of  correct  size. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-04-19,  amendment  39-11044,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (b)  of  this  AD 

(3)  .Mternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-19-08.  amendment  39-11909.  are 
approved  as  alternative  methods  of 
compliant  e  with  corresponding  requirements 
of  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 


Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  21,  2001. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Dor.  01-29600  Filed  11-27-01;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-18&-AD] 
RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  Series  Airplanes  and  Model 
Avro  146-RJ  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
RJ  series  airplanes.  This  proposal  would 
require  modifying  the  engine  start 
circuit.  This  action  is  necessary  to 
prevent  overheating  of  the  soft  start 
resistor  of  the  engine  start  circuit,  which 
could  result  in  smoke  and  fumes  in  the 
cabin  and  consequent  injury  to 
passengers  and  crew.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  28,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-n4, 
Attention:  Rules  Docket  No.  2001-NM- 
186-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmconirnenfSifaa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•'Docket  No.  2001-NM-186-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Herndon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-^056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested, 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  2001-NM-186-AD  ■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  " 
2001-NM-186-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 


Discussion 

The  Civil  Aviation  Authority  (CAA),    . 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  mav  exist  on 
certain  BAe  Systems  (Operations) 
Limited  Model  BAe  146  and  Avto  146- 
RJ  series  airplanes.  The  CAA  advises 
that  existing  crew  and  maintenance 
procedures  are  inadequate  because  thev 
have  repeatedly  failed  to  protect  the  soft 
start  resistor  of  the  engine  start  circuit 


from  overheating  in  the  event  of 
component  failures.  In  the  worst  cases, 
smoke  and  fumes  have  entered  the 
cabin  This  condition,  if  not  corrected, 
could  result  in  injur\'  to  passengers  and 
crew. 

Explanation  of  Relevant  Ser\ice 
Information 

BAE  Systems  has  issued  the 
modification  service  bulletins  listed  in 
the  following  table: 


Model/senes                                             Modification  service  bulletin 

Revision 

Date 

BAe  146  and  Avro  146-RJ  SB  80-18- 50293A   

Original 

January  18  2001 
July  4,  2001 
July  6,  2001 
July  6.  2001 

BAe  146  and  Avro  146-RJ SB  8O-01  &-50293A      

1   

Original  

Original  

BAe  146  series  100    SB  80-01 9-50293B 

BAe  146senes200  SB  80-020-50293C 

The  service  bulletins  describe 
procedures  for  modifying  the  engine 
start  circuit.  The  modification  includes 
mndify'ing  the  electrical  busbar; 
installing  new  relays  and  a  relay 
mounting  assemblv.  terminal  junction 
module,  and  change-over  contactor:  and 
installing  and  rerouting  certain  wire 
assemblies.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  CA.'N 
classified  these  ser\ice  bulletins  as 
mandatory  and  issued  British 
airworthiness  directive  003-01-2001  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\ 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 


Cost  Impact 

The  F.\A  estimates  that  65  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  18  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  w(jrk  hour.  The  cost  for 
required  parts  would  be  approximately 
S7.300  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $544,700.  or 
S8.380  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessan'  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relation.'^hip 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif>'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulaton.  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator.'  Policies  and  Procedures  (44 


FR  11034,  Februar\-  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  mav  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  iransportdtion.  Aircraft,  Aviation 
safetv'.  Safety. 

The  Proposed  .\mendment 

.■\rrnrdinglv.  pursuant  to  the 
authority  delegated  to  me  by  the 
.^dmlnist^ato^,  the  Federal  Aviation 
.\dministration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gj.  40113,  44701 

§39,13     [Arnended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited 

(Formeru  British  Aerospace  Regional 
Aircraft):  Docket  2001-NM-186-AD. 
Applicability:  Model  BAe  146  and  Avro 
14&-R]  series  airplanes,  certificated  in  anv 
category,  that  have  been  modified  in 
accordance  with  BAE  Systems  Modiffcation 
HCM00810A,  HC;M60031A.  or  HCM60033L. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
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.^D  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  inc  ludo  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsate  i  ondition  addressed  by 
this  .\D:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianre  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  soft  start 
resistor  of  the  engine  start  circuit  which 
could  result  in  smoke  and  fumes  in  the  cabin 
and  consequent  injury  to  passengers  and 
crew,  accomplish  the  following: 

Modification 

(a)  Within  2  years  after  the  effective  date 
of  this  .^D.  modify  the  engine  start  circuit 
(including  modifying  the  electrical  busbar; 
installing  new  rela\s  and  relay  mounting 
assembly,  terminal  junction  module,  and 
change-over  contactor;  and  installing  and 
rerouting  certain  wire  assemblies)  as 
specified  by  paragraph  (a)(ll.  (a)(2),  or  (a)(3). 
as  applicable,  of  this  AD. 

(1)  For  Model  BAe  14H  and  Avro  146-RI 
series  airplanes  on  whi(  h  B.^E  Systems 
Modification  HCMOOSIOA  has  been 
incorporated.  Do  the  modification  in 

ar(  nrdance  with  B.\E  Systems  (Operations) 

Limited  Modification  Service  Bulletin  58.80- 

18-,^029:^,^,  dated  lanuarv  18.  2001;  or 

SB  8CM118-.Tn29:iA.  Revision  1,  dated  Julv  4. 

2001 

(2)  For  Model  BAe  146  series  100  series 
airplanes  on  which  BAE  Systems 
Modification  HCMBOO.'ilA  has  been 
incorporated;  Do  the  modification  in 
accordance  with  B.AE  Systems  (Operations) 
Limited  Modification  Service  Bulletin  SB.80- 
019-.=i0293B.  dated  July  6.  2001. 

(3)  For  Model  B.Ae  146  series  200  airplanes 
on  whu  h  B.-\F  Systems  Modification 
HCM6003.iL  has  been  incorporated:  Do  the 
modification  in  accordance  with  BAE 
Systems  (Operations)  Limited  Modification 
Service  Bulletin  SB.80-020-50293C,  dated 
Iulv6.  2001 

.\ltemative  Methods  of  Compliance 

(bl  .-Kn  alternative  method  ;)t  compliance  or 
adjustment  of  the  compliani  e  time  that 
provides  an  acc:eptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  A.NM-116.  Transport 
.\irplane  Directorate.  F.\A.  Operators  shall 
submit  their  requests  through  an  appropriate 
F.A.'X  Principal  Maintenance  lnspec:tor.  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  International  Branch. 
AN.M-116 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .\viation  Regulations  (14  CFR 
21.197  and  21  199)  (o  opei^te  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  003-01- 
2001. 

Issued  In  Renton.  Washington,  on 
November  21,  2001 

Kalene  C  Yanamura, 

Acting  Ktanager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  01-29599  Filed  11-27-01;  8:45  am] 

BILLING  CODE  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  3,  51,  60,  63,  70,  123, 142, 
145,  162,  233,  257,  258,  271,  281,  403, 
501,  745  and  763 

(FRL-710»-1] 

RIN  2025-AA07 

Extension  of  Comment  Period  for  the 
Proposed  Establishment  of  Electronic 
Reporting;  Electronic  Records  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule:  extension  of 

comment  period  and  supplemental 

notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  by  60  days 
the  comment  period  on  its  proposed 
rule  for  establishment  of  electronic 
reporting  and  electronic  records.  On 
August  31.  2001,  EPA  proposed 
conditions  under  which  EPA  would 
allow  submission  of  electronic 
documents  and  maintenance  of 
electronic  records  to  satisf\'  federal 
environmental  reporting  and 
recordkeeping  requirements  in  EPA's 
regulations.  The  comment  period  is 
being  extended  by  60  days  to  provide 
the  public  with  additional  time  to 
evaluate  and  comment  upon  the 
complex  provisions  of  this  proposed 
rule.  As  extended  by  this  notice,  the 
comment  period  will  now  close  on 
January  28,  2002. 

DATES:  It  order  to  be  considered, 
written  comments  on  the  proposed 
electronic  reporting  and  electronic 
records  rule  must  be  submitted  on  or 
before  January  28,  2002.  Comments 
provided  electronically  will  be 
considered  timely  if  they  are  submitted 
electronically  by  11:59  p.m.  (Eastern 
time)  January  28.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  United  States 
Environmental  Protection  Agency, 
Enforcement  and  Compliance  Docket 
and  Information  Center.  (Mail  Code 


2201A),  Attn:  Docket  Number  EC-2000- 
007,  1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20460.  Commenters  are 
also  requested  to  submit  an  original  and 
3  copies  of  their  written  comments  as 
well  as  an  original  and  3  copies  of  any 
attachments,  enclosures,  or  other 
documents  referenced  in  the  comments. 
Commenters  who  would  like  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  bv  hand  by 
January  28,  2002.  No  facsimiles  (faxes) 
will  be  accepted.  Public  comments  and 
supporting  materials  are  available  for 
viewing  in  the  Enforcement  and 
Compliance  Docket  and  Information 
Center,  located  at  1200  Pennsylvania 
Avenue,  N\V,  (Ariel  Rios  Building).  2nd 
Floor,  Room  2213,  Washington.  DC 
20460.  The  documents  aie  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Mondav 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  bv  calling  (202)  564- 
2614  or  (202)  564-2119.  The  public  may 
copy  a  maximum  of  266  pages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  cost  SO.  15  per  page. 
The  rule  and  some  supporting  materials 
are  also  available  electronically  on  the 
Internet  for  public  review,  using  a  www 
browser  type,  at  /ittp/Z/wu-w. epa.gov/. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  docket.oeca@epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII.  WordPerfect  5.1/6.1/8 
format  file  and  avoid  the  use  of  special 
characters  or  any  form  of  encryption. 
Comments"in  electronic  format  should 
also  be  identified  by  the  docket  number 
EC-200O-007.  Electronic  comments  will 
be  transferred  into  a  paper  version  for 
the  official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Schwarz  (2823),  Office  of 
Environmental  Information,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20460,  (202)  260-2710. 
schwarz.david@epa.gov.  or  Evi  Huffer 
(2823),  Office  of  Environmental 
Information,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460, 
(2021  260-8791,  huffer.evi@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
31,  2001  (66  FR  46162).  EPA  proposed 
a  rule  that  would  set  forth  the 
conditions  under  which  EPA  would 
prospectively  allow  submission  of 
electronic  documents  and  maintenance 
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of  electronic  records  to  satisf\'  federal 
environmental  reporting  and  record- 
keeping requirements  in  EPA's 
regulations.  As  noted  in  the  proposal 
(66  FR  46163).  the  rule  would  affect  a 
broad  spectrum  of  EPA  programs  (not 
merely  those  where  specific 
amendments  to  the  Code  of  Federal 
Regulations  would  be  made).  While  the 
rule  is  voluntary  because  it  does  not 
require  electronic  reporting  or  record- 
keeping, for  most  programs  regulated 
entities  that  currently  maintain 
electronic  records  and  who  wish  to 
continue  to  do  so  after  the  rule  takes 
effect  would  be  required  to  meet  the 
record-keeping  criteria  in  subpart  D.  As 
currently  defined  in  the  proposal,  the 
term  electronic  record  is  broad  in  scope. 
Given  the  breadth  and  complexity  of  the 
rule,  several  commenters  have  requested 
additional  time  to  evaluate  and 
comment  upon  the  proposed  rule.  EPA 
greatly  values  the  input  provided  by  the 
regulated  community  as  well  as  the 
input  from  States  that  administer  EPA 
programs.  Accordingly,  the  comment 
period  is  being  extended  by  60  days  to 
provide  additional  time  to  evaluate  and 
comment  upon  the  proposed  rule.  EPA 
particularly  seeks  comment  on  whether 
or  not  the  record-keeping  provisions  in 
subpart  D  of  the  proposed  rule  should 
be  withdrawn  and  addressed  in  a 
separate  rulemaking.  EPA  also  seeks 
comment  on  revisions  to  the  record- 
keeping criteria  or  other  provisions  of 
the  proposed  rule  that  would  make  it 
easier  for  those  in  the  regulated 
community  who  already  maintain 
electronic  records  to  continue  to  do  so 
after  the  rule  takes  effect. 

The  comment  period  announced  in 
the  proposed  rule  notice  was  scheduled 
to  end  on  November  29.  2001,  Today's 
notice  extends  the  comment  period  on 
the  proposed  electronic  reporting  and 
record-keeping  rule  by  an  additional  60 
days.  EPA  encourages  the  interested 
public  to  submit  their  comments  as  soon 
as  possible,  although  all  comments 
received  in  accordance  with  this  notice 
will  be  considered. 

During  the  extended  comment  period, 
the  Agency  will  conduct  additional 
stakeholder  outreach  that  will  likely 
include  additional  public  meetings 
Meeting  dates  and  locations  will  be 
announced  through  Federal  Register 
notices  in  the  upcoming  weeks,  as  well 
as  on  EPA's  web  site  at  m'U'm-. epa.gov/ 
cdx. 

Margaret  N.  Schneider, 

Acting  Assistant  Administrator.  Office  of 
Environmental  Information 

IFR  Doc.  01-29551  Filed  11-27-01:  8:45  am] 

BILUNG  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-710&-6] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Compass  Industries  Landfill  Superfund 

Site  from  the  National  Priorities  List. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  is  publishing  a 
notice  of  intent  to  delete  the  Compass 
Industries  Landfill  Superfund  Site 
(Site),  located  in  the  Chandler  Park  area 
west  of  Tulsa.  Tulsa  County.  Oklahoma, 
from  the  National  Priorities  List  (NPL). 
The  NPL.  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilitv  Act 
(CERCLA)  of  1980.  as  amended,  is  found 
at  Appendix  B  of  40  CFR  pari  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingencv  Plan 
(NCP).  The  EPA  and  the  State  of  " 
Oklahoma,  through  the  Oklahoma 
Department  of  Environmental  Quality 
(ODEQ).  have  determined  that  all 
appropriate  response  actions  under 
CERCLA  other  than  operation  and 
maintenance  and  five-year  reviews. 
have  been  completed.  However,  this 
intent  to  delete  does  not  preclude  future 
actions  under  Superfund. 

In  the  "Rules  and  Regulations  " 
Section  of  today's  Federal  Register,  wp 
are  publishing  a  direct  final  notice  of 
deletion  of  the  Compass  Industries 
Landfill  Superfund  Site  without  prior 
notice  of  intent  to  delete  because  we 
view  this  as  a  noncontroversial  revision 
and  anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
deletion  in  the  preamble  to  the  direct 
final  deletion.  If  we  receive  no  adverse 
comment(s)  on  this  notice  of  intent  to 
delete  or  the  direct  final  notice  of 
deletion,  we  will  not  take  further  action 
on  this  notice  of  intent  to  delete.  If  we 
receive  adverse  comment(s),  we  will 
withdraw  the  direct  final  notice  of 
deletion  and  it  will  not  take  effect  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 


in  the  Rules  section  of  this  Federal 
Register 

DATES:  Comments  concerning  this  Site 
must  be  received  by  December  28.  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Beverly  Negri, 
Communitv  Involvement  Coordinator. 
U.S.  EPA  Region  6  (6SF-LP).  1445  Ross 
Avenue.  Dallas.  TX  75202-2733,  (214) 
665-8157  or  1-800-533-3508 
[negri .beverl\'<a:epa  gov] 

FOR  FURTHER  INFORMATION  CONTACT: 

Katrina  Coltrain.  Remedial  Project 
Manager  (RPM),  US  EPA  Region  6 
(6SF-LP).  1445  Ross  Avenue,  Dallas.  TX 
75202-2733.  (214)  665-8143  or  1-800- 
533-3508  (coltram  katnna^epa  gov). 

SUPPLEMENTARY  INFORMATION:  For 

additional  information,  see  the  Direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register 

Information  Repositories 

Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  6  Libran', 
12th  Floor.  1445  Ross  Avenue.  Suite 
12D13.  Dallas.  Texas  75202-2733.  (214) 
665-6427.  Monday  through  Friday  7:30 
a.m.  to  4:30  p.m  :  Tulsa  City-County 
Libran'.  400  Civic  Center.  Tulsa. 
Oklahoma.  74103.  (918)  596-7977, 
Monday  through  Friday  9  a.m.  to  9  p.m.; 
Friday  and  Saturday  9  a.m.  to  5  p  m.: 
Sunday,  September  through  mid-May  1 
p  m.  to  5  p  m,;  Oklahoma  Department  of 
Environmental  Quality.  Contact  Eileen 
Hroch.  5th  floor  file  room.  707  N 
Robinson.  P.O.  Box  1677.  Oklahoma 
City.  Oklahoma.  73101,  (405)  702-5100. 
Monday  through  Friday  8:30  a.m.  to 
3:30  p  m 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

.Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657!  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp  .  p  351.  E.O.  12580.  52  FR  2923; 
.SCFR.  1987  Comp..  p.  193. 

Dated:  November  8.  2001. 
Gregg  A.  Cooke. 

Regional  Administrator,  Region  6. 

IFR  Doc.  01-29470  Filed  11-27-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  01 1 120279-1279-01 ;  I.D. 
0924015] 

RIN  0648-AP68 

Taking  of  Marine  Mammais  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  is  issuing  a  proposal  to 
amend  the  regulations  that  implement 
the  Atlantic  Large  Whale  Take 
Reduction  Plan  (ALVVTRP)  to  provide 
hirther  protection  for  large  whales,  with 
an  emphasis  on  North  Atlantic  right 
whales,  through  a  program  called 
Seasonal  Area  Management  (SAM).  This 
action  is  necessary  due  to  the  critical 
status  of  the  North  Atlantic  right  whale 
population.  The  intent  of  this  action  is 
to  reduce  interactions  between  North 
Atlantic  right  whales  and  fishing  gear 
and  to  reduce  serious  injury  and 
mortality  of  North  Atlantic  right  whales 
due  to  entanglement  in  fishing  gear. 
DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  or  transmitted  via 
facsimile  by  5  p.m.  Eastern  Standard 
Time,  on  December  13,  2001.  Comments 
transmitted  via  e-mail  will  not  be 
accepted. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  the  Chief,  Protected 
Resources  Division.  NMFS.  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries 
and  progress  reports  on  implementation 
of  the  ALWTRP  may  be  obtained  by 
writing  to  Gregg  La\lontagne.  NMF'S/ 
Northeast  Region,  1  Blackburn  Dr., 
Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  LaMontagne,  NMFS.  Northeast 
Region,  978-281-9291  or  Patricia 
Lawson.  NMFS,  Office  of  Protected 
Resources.  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  this  proposed  rule  and  the  take 
reduction  planning  process  can  be 
downloaded  from  the  ALWTRP  web  site 


at  http://www.nero.nmfs.gov/whaletrp/. 
Copies  of  the  most  recent  marine 
mammal  Stock  Assessment  Reports  may 
be  obtained  by  writing  to  Richard 
Merrick,  NMFS.  166  Water  St..  Woods 
Hole,  MA  02543  or  can  be  downloaded 
from  the  Internet  at  http:// 
www.nmfs.noaa.gov/prot — res/ 
mammals;  sa — rep/sar.html.  Information 
on  disentanglement  events  is  available 
on  the  web  page  of  NMFS'  whale 
disentanglement  contractor,  the  Center 
for  Coastal  Studies,  http:// 
www.coastalstudies.org/. 

Background 

On  June  14,  2001,  NMFS  issued  four 
Biological  Opinions  (BOs)  as  the  result 
of  section  7  consultations  on  three 
Fishery  Management  Plans  (FMPs)  for 
the  monkfish,  spiny  dogfish,  and 
Northeast  multispecies  fisheries,  and 
the  Federal  regulations  for  the  American 
lobster  fishery.  The  BOs  concluded  that 
the  regulations  implementing  the  three 
FMPs  and  lobster  regulations  are  likelv 
to  jeopardize  the  continued  existence  of 
North  Atlantic  right  whales.  As  a  result 
of  these  jeopardy  findings,  the  BOs 
provided  a  Reasonable  and  Prudent 
Alternative  (RPA)  with  multiple 
management  components. 

The  RPA 

The  BOs  provide  that  the  RPA  will 
minimize  interactions  or  overlap 
between  North  Atlantic  right  whales 
and  fishing  gear,  with  the  goals  of  both 
reducing  the  total  number  of 
entanglements  and  eliminating  serious 
injury  or  mortalities  of  North  Atlantic 
right  whales.  The  RPA  identifies  the 
fisheries  effects  that  serve  as  the  basis 
for  the  jeopardy  determination  as 
"serious  injury  or  mortality  that  may 
result  from  documented 
entanglements."  Jeopardy  is  defined  as 
engaging  in  an  action  that  reasonably 
would  be  expected,  directly  or 
indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers 
or  distribution  of  that  species.  An 
entanglement  would  not  reasonably  be 
expected  to  always  result  in  a  reduction 
in  reproduction,  numbers  or 
distribution  of  North  Atlantic  right 
whales.  However,  entanglements  that 
result  in  a  serious  injury  or  mortality  of 
a  North  Atlantic  right  whale  would 
result  in  a  reduction  in  numbers  of 
North  Atlantic  right  whales  and 
therefore  would  result  in  jeopardy.  The 
gear  modifications  proposed  for  SAM 
areas  address  both  the  goal  of  reducing 
the  total  number  of  entanglements 
(through  significant  reductions  in 
vertical  line)  and  the  goal  of  avoiding 


serious  injury  or  mortality  (through  the 
incorporation  of  weak  links  in  greater 
frequency  and  at  reduced  breaking 
strengths). 

RPA  Discussion  of  SAM 

SAM  is  one  component  of  the  RPA 
contained  in  the  BOs.  The  RPA  provides 
that  "NMFS  shall... effect  annual 
restrictions  to  minimize  interactions 
between  fishing  gear  and  North  Atlantic 
right  whales."  Area  restrictions  that 
could  be  included  in  the  management 
scheme  as  specified  in  the  RPA  include 
closing  areas  to  fishing  gear  or 
restricting  the  areas  to  only  modified 
gear  that  has  been  proven  to  prevent 
serious  injury  or  mortality  to  North 
Atlantic  right  whales.  It  is  important  to 
note  that  the  RPA  did  not  require  that 
NMFS  must  eliminate  interactions 
between  fishing  gear  and  North  Atlantic 
right  whales  through  these  annual 
restrictions  but  that  NMFS  must 
minimize  the  interaction.  In  addition, 
the  RPA  presented  two  management 
schemes  for  SAM-  closures  or 
restrictions.  The  BOs  provide  that  the 
Conservation  Significance  of  the  SAM 
component  of  the  RPA  is  "reducing  the 
potential  for  interactions  between  North 
Atlantic  right  whales  and  fishing  gear." 
The  proposed  gear  restrictions  for  SAM 
reduce  the  potential  for  interactions  to 
occur  and  also  reduce  the  potential  for 
interactions  between  North  Atlantic 
right  whales  and  fishing  gear  to  result  in 
serious  injury  or  mortality.  The  RPA 
requires  this  management  component  to 
be  implemented  by  a  final  rule  no  later 
than  December  3l'  2001.  NMFS 
considered  the  two  alternatives  of 
closures  or  gear  restrictions,  and  for  the 
reasons  articulated  in  this  notice, 
identified  gear  restrictions  as  the 
proposed  action.  Comments  on  this 
proposed  action  will  be  considered  in 
determining  the  course  of  action  to  be 
pursued  in  the  final  rule. 

Background  for  this  proposed  rule  is 
provided  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  (66  FR 
50390,  October  3,  2001),  which 
described  the  SAM  program  in  general 
terms  and  requested  public  comment. 
Fourteen  sets  of  wTitten  comments  on 
the  ANPR  were  received  during  the 
comment  period  date  established  by  the 
ANPR.  which  ended  November  2,  2001. 
NMFS  received  written  comment  from 
fishermen,  conservationists,  and  state 
managers. 

Comments  received  from  conservation 
groups  generally  supported  the  SAM 
concept  and  favored  a  proposed  rule 
that  would  implement  North  Atlantic 
right  whale  protection  consistent  with 
the  RPAs  of  the  BOs.  The  conservation 
groups  supported  SAM  areas  where 
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predictable  seasonal  congregations 
occur,  including  Jeffrey's  Ledge  and 
portions  of  the  Gulf  of  Maine  and 
Georges  Bank.  Furthermore. 
conser\ation  groups  supported  a 
prohibition  on  fixed  gear  unless  the  gear 
has  been  determined  to  be    whale  safe' 
or  low  risk,  as  defined  by  the  ALWTRT. 
Several  conser\ation  groups  defined 
"whale  safe"  gear  as  gear  with  no 
chance  of  entanglement  and  low  risk 
gear  as  gear  for  which  it  could  be 
expected  that  any  entanglements  would 
be  minor  and  chances  of  death  or 
serious  injury  to  whales  would  be 
highly  unlikely. 

NMFS  is  engaging  in  proposed  and 
final  rulemaking,  which  the  commenters 
favored,  as  evidenced  by  this  proposed 
rule.  The  SAM  area  proposed  in  this 
document  extends  from  Cape  Cod  to  the 
Hague  Line  and  includes  the  northern 
edge  of  Georges  Bank  Animals  were  not 
sighted  on  Jeffreys  Ledge  or  other 
portions  of  the  Gulf  of  Maine  in  all  three 
years  of  survey  data  which  was 
analyzed  for  the  SAM  area  designation. 
Therefore,  these  areas  were  not  included 
in  the  SAM  areas  and  NMFS  intends  to 
manage  these  areas  using  another 
proposed  management  measure  called 
Dynamic  Area  Management  (DAM).  In 
line  with  comments  from  conser\ation 
groups,  this  proposed  rule  would 


establish  a  SAM  area  and  allow  lobster 
trap  and  gillnet  gear  to  b''  fished  if  that 
gear  is  low  risk  as  defined  at  the  June 
2001  ALWTRT  meeting,  i.e..  gear  for 
which  an  entanglement  would  be  highly 
unlikely  to  result  in  death  or  serious 
injury. 

Several  state  agencies  also 
commented  in  support  of  the  SAM 
concept   In  particular,  the 
Commonwealth  of  Massachusetts  and 
State  of  Maine  both  support  S.\M.  but 
strongly  recommended  that  NMFS 
consider  gear  modifications  consistent 
with  the  recent  settlement  agreement 
between  Massachusetts  and 
environmental  groups  that  sued  the 
Commonwealth  over  its  measures  to 
protect  North  Atlantic  right  whales. 
Other  comments  received  from 
fishermen  and  fishermen  associations 
also  supported  gear  modifications  for 
SAM  areas 

In  response  to  comments  from  state 
fisheries  agencies  and  fishermen.  NMFS 
notes  that  this  proposed  rule  identifies 
gear  modifications  that  would  allow 
lobster  trap  and  gillnet  gear  to  be  fished 
in  the  SAM  area  while  also  protecting 
North  Atlantic  right  whales  from  serious 
injur\-  and  mortality. 

All  comments  received  through 
November  2.  2001 ,  will  be  considered  in 
the  final  decision  of  this  action  and  will 
be  addressed  in  the  SAM  final  rule. 


Proposed  SAM  Program 

NMFS  proposes  a  SAM  program  to 

protect  predictable  annual 
congregations  of  North  Atlantic  right 
whales  m  the  waters  off  Cape  Cod  and 
out  to  the  Exclusive  Economic  Zone  line 
(see  figure  1),  .NMFS  would  define  two 
areas,  called  SAM  West  and  SAM  East. 
in  which  gear  restrictions  for  lobster 
trap  and  anchored  gillnet  gear  would  be 
required   These  proposed  requirements 
would  be  more  strineenl  than,  and  in 
addition  to,  the  gear  modifications 
currently  required  under  the  ALWTRP 
for  the  Offshore  Lobster  Waters. 
Northern  Nearshore  Lobster  Waters. 
Northern  Inshore  Lobster  Waters  and 
Other  Northeast  Waters  (gillnet  area 
description,!.  The  time  area  restrictions 
are  based  on  the  annual  predictable 
presence  of  North  Atlantic  right  whales 
as  observed  in  aeria!  surveys  from  1999- 
2001  (Merrick,  et  al.  2001 J  SAM  West 
is  proposed  on  an  annual  basis  for  the 
period  March  1  -  .^pnl  30  SAM  East  is 
proposed  on  an  annual  basis  for  the 
period  May  1  -  July  31   The  dividing 
line  between  SAM  West  and  S.-\M  East 
is  proposed  at  the  69'  24'  west  longitude 
line  See  table  1  for  the  spatial  and 
temporal  definitions  of  the  areas. 
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Figure    1    -   Atlantic    Large    Whale    Take    Reduction    Plan 

Seasonal   Area   Management     (SAM) 
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Interaction  with  other  Restrictions 

The  proposed  gear  restrictions  f(ir  the 
SAM  areas  would  not  preempt  existing 
restrictions  within  Cape  Cod  Bay  and 
the  Great  South  Channel  critical  habitat 
for  North  .Atlantic  right  whales   In 
addition.  .NMFS  published  a  proposed 
rule  that  would  provide  clear  authontN 
to  implement  Dynamic  .-^rea 
Management  (D.\M)  (66  PR  5016(1. 
October  2.  2001)  which  the  B(3s  provide 
will  be  implemented  as  a  final  rule  no 
later  than  December  31.  2001.  DAM  is 
designed  to  respond  to  unexpected 
aggregations  of  North  .Mlantic  right 
whales  outside  of  critical  habitat  and 
other  regulated  waters,  such  as  the 
proposed  SAM  areas.  The  D.AM  program 
propo.sed  would  include  short-term 
closure  to  lobster  trap  and  gillnet 
fisheries.  Because  SAM  areas  would 
protect  areas  of  known  North  Atlantic 
right  whale  aggregations.  .NMFS  does 
not  anticipate  that  DAM  areas  will  be 
established  within  SAM  areas.  However, 
the  DAM  program,  as  proposed,  allows 
NMFS  to  implement  DAM  within  SAM 
areas  if  conditions  warrant  such  action 
NMFS  anticipates  that  the  D.AM 
program  could  be  necessan.  during  the 
times  and  in  the  areas  when  S.AM  is  not 
in  effect.  .NMFS  will  consider  comments 
received  on  the  proposed  rule  on  DAM 
as  well  as  this  proposed  rule  to  further 
refine  the  relationship  between  DAM 
and  SAM. 

SAM  Gear  Restrictions 

The  proposed  SAM  rule  would 
implement  a  management  scheme  that 
restricts  fishing  with  lobster  trap  and 
gillnet  gear  within  the  SAM  areas  to 
only  modified  gear  that  has  been  pro\en 
to  prevent  serious  injury  or  mortality  to 
North  Atlantic  right  whales.  This  is 
achieved  through  the  following  means: 
(1)  Identif\ing  and  delineating  areas  of 
seasonal  concentrations  of  North 
Atlantic  right  whales:  (2)  reducing  the 
amount  of  lobster  trap  and  gillnet  gear 
in  the  water  column:  and  (3)  requiring 
gear  modifications  that  minimize  the 
potential  for  serious  injury-  or  mortality 
of  North  Atlantic  right  whales  in  SAM 
areas. 

NMFS  is  proposing  to  implement  the 
approach  identified  in  the  RP.A  of 
restricting  areas  to  modified  gear  that 
has  been  proven  to  prevent  serious 
injury  or  mortality  to  North  Atlantic 
right  whales  (rather  than  closing  these 
areas  to  fishing  gear).  The  first  question 
that  must  be  answered  is  what  is  meant 
by  "proven."  U  is  not  feasible,  in  the 
typical  scientific  fashion,  to  conduct 
and  evaluate  experiments  on  North 
Atlantic  right  whale  interactions  with 
modified  gear.  NMFS  cannot  conduct 


laboraton,-  or  field  trials  on  North 
.Atlantic  right  whales  to  collect  data 
NMFS  is  able,  however,  to  scrutinize 
past  entanglements  and  learn  from  them 
ways  to  modif\'  gear  so  that  future 
serious  entanglements  do  not  occur. 
Since  the  issuance  of  the  BOs.  NMFS 
has  conducted  additional  analysis  of 
available  data  including  that  on  the 
seasonal  movement  and  congregations 
of  right  whales,  previous  entanglements. 
and  the  nature  and  position  of  gear  in 
the  water.  Based  on  these  analyses  and 
our  knowledge  of  North  .Atlantic  right 
whale  behavior.  .NMFS  has  identified 
gear  modifications  that  are  proven  to 
prevent  serious  iniur\-  or  mortality. 

The  first  category  of  data  that  has 
been  evaluated  is  past  records  of  North 
.Atlantic  right  whale  entanglements  that 
resulted  in  serious  in|ur\  or  mortalities 
to  identif\  fishing  gear  that  has  been 
proven  to  result  in  serious  injun.  or 
mortality.  Utilizing  entanglement  data 
from  1999-2001,  NMFS  concluded  that 
fishing  line  in  the  water  column 
presents  the  highest  entanglement  risk 
from  fishing  gear  to  the  North  .Atlantic 
right  whale  NMFS  examined  these 
cases  to  determine  the  cause  of  the 
entanglement  that  resulted  in  serious 
injury-  or  mortality  and  identified  gear 
modifications  that  would  prevent  ^u(  h 
injuries  or  mortalities  in  the  future 
These  cases  involved  buoyline. 
fioatline.  endline  and  groundline.  The 
proposed  gear  modifications  include 
provisions  to  address  each  of  these  gear 
components  that  have  been  determined 
to  be  sources  of  entanglement. 

Floating  line  has  been  identified  as 
the  source  of  North  Atlantic  right  whale 
entanglement  b(x;ause  the  line  is 
designed  to  float  in  the  water  column  to 
avoid  contact  with  the  bottom  of  the 
ocean  during  lower  tides.  The  slack  in 
the  floating  line  is  identified  as  a  source 
of  North  .Atlantif  right  whale 
entanglement,  NMFS  determined  that 
typical  offshore  lobster  pot  gear  is 
configured  with  approximately  ",000  ft 
12.134  mjof  floating  line  \'ideo 
recording  of  typical  lobster  gear  with 
floating  groundline  between  traps 
revealed  that  the  line  forms  large  loops 
in  the  water  column  between  trap-js 
Similar  \ideo  recording  of  neutralh- 
buoyant  line  between  traps  revealed  that 
it  did  not  have  the  same  vertical  profile 
as  floating  line:  rather,  it  was  located  on 
or  near  the  bottom  and  was  not  available 
to  North  .Atlantic  right  whales  as  an 
entanglement  risk.  To  minimize 
interactions  between  fishing  gear  and 
North  Atlantic  right  whales,  the 
proposed  S.AM  rule  would  prohibit 
floating  line  for  all  lobster  pot  and 
gillnet  gear  within  the  S.A.M  areas 
during  the  times  specified   B\ 


eliminating  floating  line  and  requiring 
sinking  or  neutrally  buoyant  line, 
approximately  H.t  percent  of  the  line 
within  the  water  column  would  be 
eliminated. 

Based  on  recent  cooperative  research 
between  the  NMFS  Crear  Research  Team 
and  an  offshore  lobster  industry 
representative.  NMFS  estimates  that 
outfitting  an  offshore  lobster  vessel  w-ith 
neutrally  buoyant  line  would  require 
approximately  50  nautical  miles  (nm) 
18O.5  kmjof  line   A  typical  changeover 
estimate  to  neutrally  buoyant  line  from 
floating  line  for  the  northern  inshore 
lobster  fishery-  in  the  S.AM  area  i^  on  the 
order  of  5  nautical  miles  of  line  per 
vessel.  Preliminar\-  estimates  for  the 
SAM  East  area  suggest  that  10  offshore 
lobster  vessels  operate  m  the  area  with 
a  limit  of  1.800  traps  per  vessel.  Forty 
five  trawls  of  40  traps  each  is  the  typical 
gear  configuration  for  these  10  offshore 
lobster  vessels.  Each  trawl  uses  up  to  30 
fathoms  of  groundline  between  each 
trap  The  proposal  to  utilize  neutrally 
buoyant  and/or  sinking  line  would 
remove  as  much  as  600  nm  (968  km)  of 
floating  line  from  the  uater  column 
during  the  time  when  NMFS  expects 
North  .Atlantic  right  whales  to  be  m  the 
area  .A  greater  amount  of  floating  line 
would  be  removed  from  the  water 
c  olumn  when  one  considers  that  the 
lobster  and  gillnet  vessels  in  the  SAM 
West  area,  as  well  as  gillnet  vessels  in 
the  S.AM  East  area,  would  also  be 
required  to  <  hange  over  from  floating  to 
neutrally  buoyant  or  sinking  line. 

Vertical  line  between  the  gear  and  the 
surface  system  is  another  source  of 
entanglement.  By  allowing  only  a  single 
buoy  line  per  net  string  for  gillnet  gear 
and  a  single  buoy  line  per  trawl  for 
lobster  trap  gear,  the  amount  of  vertical 
line  in  the  water  column  is  further 
reduced  by  50  percent.  It  is  not 
technologically  feasible  at  this  time  to 
remove  all  vertical  lines  from  the  water 
column,  since  there  has  to  be  some  wa\ 
for  fishermen  to  haul  a  line  at  the 
surface  to  bring  up  gear  from  the  sea 
floor 

The  85-percent  reduction  in  floating 
line  and  50-percent  reduction  in  vertical 
line  are  methods  that  prevent  serious 
in|ury  or  mortality  to  .North  Atlantic 
right  whales.  If  the  line  is  not  within  the 
water  c-olumn  the  threat  of 
entanglements  from  these  gear 
components  is  eliminated 

The  measures  proposed  result  in  a 
significant  reduction  in  the  volume  of 
line  in  the  water  column  in  SAM  areas. 
However,  line  still  remains  at  the  one 
buoy  line  for  both  lobster  and  gillnet 
gear  and  in  the  panels  of  gillnet  gear. 
The  amount  of  line  in  the  buo\-  line  that 
IS  \-erticai  in  the  \\,^ter  column  would  be 
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reduced  significantly  by  the  proposed 
prohibition  on  the  use  of  floating  line 
To  further  reduce  the  risk  posed  by 
remaining  vertical  line,  weak  links  at 
reduced  breaking  strengths  are  proposed 
as  a  requirement  of  the  modified  gear. 

Past  entanglements  provide  evidence 
that  weak  links  are  a  critical  measure  to 
prevent  serious  injury  or  mortality  of 
marine  mammals  The  proposed 
placement  of  the  weak  links  is  designed 
to  provide  key  breaking  points  so  that 
any  North  Atlantic  right  whale  that  does 
become  entangled  would  be  able  to 
break  free  (by  breaking  a  weak  link) 
prior  to  any  serious  injury  or  mortality. 
For  gillnet  gear  set  in  the  SAM  areas, 
each  net  panel  would  be  required  to 
have  a  total  of  5  weak  links  with  a 
maximum  breaking  strength  of  1.100  lbs 
(498.9  kg).  One  floatline  weak  link 
would  be  required  to  be  placed  at  the 
center  of  the  net  panel  and  two  weak 
links  would  be  placed  as  close  as 
possible  to  each  of  the  bridle  ends  of  the 
net  panel  The  remaining  two  weak 
links  would  be  placed  in  the  center  of 
each  of  the  up  and  down  lines  at  either 
end  of  each  panel.  In  addition,  all 
anchored  gillnets  are  required  to  be 
securely  anchored  with  the  holding 
power  of  at  least  a  22  lb  (9.9  kg) 
Danforth-style  anchor  at  each  end  of  the 
net  string.  Serious  injuries  and 
mortalities  have  occurred  when  North 
Atlantic  right  whales  became  wrapped 
in  gear.  When  a  North  Atlantic  right 
whale  encounters  gear  that  does  not 
have  weak  links  and  is  not  properlv 
anchored  then  any  effort  by  the  whale 
to  free  itself  of  the  gear  likely  results  in 
it  becoming  further  and  further  wrapped 
up  in  the  gear  Anchoring  provides 
tension  so  that,  when  a  whale 
encounters  the  anchored  gear,  sufficient 
tension  is  placed  on  the  line,  which  is 
then  likely  to  break  at  the  weak  links 
resulting  in  the  whale  either  entirely 
breaking  free  of  the  gear  or  swimming 
away  with  a  line  or  portion  of  gear 
rather  than  being  wrapped  in  the  gear. 
When  the  gear  is  attached  to  the  whale 
in  this  manner,  rather  than  being 
wrapped  around  the  whale,  it  can  be 
shed  by  the  whale  or  may  be  removed 
through  disentanglement  efforts,  and 
serious  injury-  or  mortality  may  be 
avoided. 

In  order  to  evaluate  the  effectiveness 
of  weak  links  placed  in  the  float  line  of 
gillnets.  NMFS  conducted  investigations 
simulating  an  entanglement.  NMFS 
placed  strain  on  fifteen  net  strings  that 
were  anchored  and  twenty  that  were  not 
anchored.  Trials  were  run  with  both  600 
lb  (272.2  kg)  and  1,100  lb  (498.9  kg) 
weak  links  at  three  places  on  the 
floatline.  When  strain  was  applied  to 
the  gillnets  with  proper  anchoring 


systems,  the  floatline  weak  line  broke 
with  very  little  net  attached.  This 
provides  evidence  that  the  weak  links 
can  be  expected  to  break  when 
encountering  strain  such  as  that  placed 
on  it  by  a  marine  mammal.  The  fact  that 
the  weak  link  broke  quickly  and  cleanly 
provides  evidence  that  an  encounter 
between  a  North  Atlantic  right  whale 
and  gillnet  gear  with  proper  anchoring 
and  the  five  proposed  weak  links  would 
be  highly  unlikely  to  result  in  the 
serious  injury  or  mortality  of  that  North 
Atlantic  right  vyhale.  It  is  also  important 
to  note  that  recently  a  float  has  been 
designed  and  developed  that 
incorporates  a  weak  link  allowing 
fishermen  to  place  weak  links  in  gillnet 
gear  much  more  easily. 

A  study  was  conducted  in  1997  by  the 
Department  of  Fisheries,  University  of 
Rhode  Island,  to  estimate  the  tractive 
force  for  the  North  Atlantic  Right 
Whale.  Maximum  propulsive  force 
(forward  moving  burst  force)  estimates 
for  the  North  Atlantic  right  whale 
ranged  from  46,=5  lbs  (210.9  kg)  for  13 
foot  (3.9  m)  whales  to  9,440  lb  (4,281.9 
kg)  for  59  foot  whales.  Maximum 
estimates  of  tractive  forces  for  right 
whales  ranged  from  135  lb  (61.2  kg)  for 
13  foot  (3.9  m)  whales  to  6,969  lb  (3,161 
kg)  for  59  foot  (17.9  m)  whales.  Data  on 
objects  towed  by  right  whales  during 
rescue  operations  was  also  analyzed  to 
determine  forces  capable  of  being 
generated  by  right  whales.  During  the 
disentanglement  of  a  43  foot  (13.1  m), 
38.6  ton  right  whale,  the  Center  for 
Coastal  Studies  attempted  to  fatigue  the 
whale  by  adding  an  8  foot  (2.4  m)  sea 
anchor,  5  Norwegian  balls,  and  an 
inflatable  boat.  A  42  foot  (12.8  m) 
fishing  vessel  was  also  tied  to  the  whale. 
The  vessel  and  gear  were  towed  by  the 
whale  for  one  hour  at  a  speed  of  9  knots. 
The  total  estimated  drag  on  the  whale 
during  this  operation  ranged  from  593  lb 
to  2,369  lb  (268.9  kg  to  1,074.6  kg).  In 
addition,  during  the  rescue  the  whale 
parted  a  rope  with  an  estimated 
breaking  strength  of  400  lb  (181.44  kg). 
The  size  of  animals  in  the  Bay  of  Fundy 
are  likely  to  reflect  the  size  of  animals 
that  pass  through  SAM.  Seventy-seven 
animals  observed  and  measured  in  the 
Bay  of  Fundy  in  2000  and  2001  ranged 
in  size  between  25  to  50  feet  (7.5  to  15 
m).  Of  these  seventy-seven  animals, 
86%  were  greater  than  33  feet  (10  m). 
Based  on  this  information,  it  would 
appear  that  most  right  whales  in  the 
SAM  area  would  be  able  to  exert  enough 
force  on  the  1 ,100  weak  links  to  break 
them  and  thus  become  free  of  the  gear. 

In  July  2001,  a  North  Adantic  right 
whale  was  observed  entangled  in 
offshore  lobster  gear.  The  gear 
investigation  determined  that  the 


entanglement  was  in  the  surface  system 
(consisting  of  the  buoy(s)  and  high 
flyer).  Weak  links  were  required  in  the 
portions  of  the  gear  where  the 
entanglement  occurred  and,  based  on 
the  gear  remaining  in  the  water  and  that 
was  removed  from  the  whale  during 
disentanglement,  it  was  determined  that 
the  weak  link  had  functioned  properly 
and  had  released  the  whale  from  the 
lobster  pots.  Based  on  the  gear 
investigation,  it  was  determined  that  the 
weak  link  allowed  the  North  Atlantic 
right  whale  to  break  away  from  the 
majority  of  the  offshore  lobster  gear, 
ending  up  with  only  a  small  piece  of  the 
line.  The  whale  was  completely 
disentangled  by  the  Center  for  Coastal 
Studies  without  any  serious  injury  or 
mortality.  Based  on  weak  link  studies 
and  reviews  of  gear  configurations 
involved  in  entanglements,  NMFS 
concludes  that  the  additional  weak  links 
and  lower  breaking  strengths  in  the 
surface  system  proposed  in  the  SAM 
regulations  would  have  likely  allowed 
the  North  Atlantic  right  whale  to  free 
itself  of  all  gear. 

The  concept  of  removing  floating  line 
from  groundlines  emd  buoy  lines  and 
the  increased  use  of  weak  links  was 
supported  in  discussions  with  the 
ALWTRT  at  its  June  27-28.  2001 
meeting  and  in  public  comments 
received  on  the  SAM  ANPR.  The 
ALWTRT  membership  includes 
environmental  interests,  fishermen,  gear 
experts,  state  and  federal  fisheries 
managers  and  large  whale  biologists 
who  are  considered  experts  in  their 
respective  fields.  This  group,  as 
evidenced  by  the  extensive 
development  of  additional  gear 
modifications  at  the  June  27-28,  2001, 
ALWTRT  meeting,  generally  supports 
gear  modifications  as  an  element  of 
SAM.  NMFS  believes  that  this  proposed 
rule  provides  significant  conservation 
benefits  to  North  Atlantic  right  whales 
and  that  these  measures,  as  a 
component  of  the  RPA,  remove  jeopardy 
for  the  North  Atlantic  right  whale. 

Level  II  or  Low  Risk  Gear  is  proposed 
as  a  requirement  within  a  SAM  area.  A 
definition  developed  by  a  subgroup  of 
the  ALWTRT  states  diat  Level  II  or  Low 
Risk  Gear  is  gear  for  which  any 
entanglement  would  be  minor,  meaning 
where  death  or  serious  injun,'  is  highly 
unlikely.  NMFS  is  proposing  that  the 
gear  listed  below  be  required  to  fish  in 
SAM  areas  during  the  specified  times. 

The  information  and  analysis 
provided  previously  in  this  document 
demonstrates  that  the  gear  modifications 
proposed  for  SAM  areas  (including 
replacing  floating  line  with  neutrally 
buoyant  line,  additional  weak  links, 
reduced  breaking  strengths  for  weak 
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links  and  limits  on  the  number  of  buoy 
lines)  are  proven  to  prevent  serious 
injury  or  mortality  to  North  Adantic 
right  whales.  The  proposed  SAM 
measures  would,  therefore,  implement 
the  SAM  portion  of  the  RPA  as 
described  in  the  June  14,  2001.  BOs. 

Research  and  Monitoring  Portion  of  the 
RPA 

Some  of  the  gear  modifications  that 
would  be  included  as  requirements  for 
lobster  and  gillnet  gear  in  the  SAM  area 
were  contained  in  the  RPA  under  the 
heading  of  "Continue  gear  research  and 
modifications."  Specifically,  this 
includes  expanded  research  and  testing 
on  eliminating  floating  line  in  the 
anchor  and  buoy  lines  of  gillnet  gear 
and  testing  and  evaluating  the 
replacement  of  floating  line  in  lobster 
gear  with  neutrally  buoyant  groundline. 
The  testing  and  evaluation  is  identified 
within  the  RPA  as  being  necessary  to 
determine  whether  these  measures  are 
feasible.  The  rationale  for  including 
additional  investigation  in  the  RPA  was 
to  allow  for  further  evaluation  to 
determine  the  feasibility  of  adoption  of 
these  gear  modifications.  This  research 
will  expand  and  refine  work  previously 
completed  and  increase  cost 
effectiveness.  This  investigation  was  not 
needed  or  intended  to  evaluate  the 
effectiveness  of  these  gear  modifications 
in  terms  of  their  ability  to  minimize  the 
risk  to  North  Atlantic  right  whales 
either  by  reducing  the  potential  for 
entanglement  or  by  minimizing  the 
potential  for  any  entanglements  to  result 
in  serious  injury  or  mortality  of  North 
Atlantic  right  whales.  While  it  may  not 
be  feasible  to  require  these  gear 
modifications  on  a  broad  scale,  we  have 
determined  that  it  is  appropriate  to 
require  their  use  in  SAM  areas  because 
they  have  been  proven  effective  at 
reducing  entanglements  and  the  severity 
of  any  entanglements  that  do  occur  and 
the  higher  costs  and  logistical  barriers 
are  justified  due  to  the  increased  risk 
posed  by  the  greater  concentration  of 
North  Atlantic  right  whales  obser\'ed  in 
the  SAM  area  on  an  annual  basis. 
Fishermen  on  an  individual  basis  will 
evaluate  the  costs  of  these  gear 
modifications  and  make  a  decision 
whether  to  implement  the  required  gear 
modifications,  which  allow  them  to  fish 
within  the  SAM  areas  during  the 
restricted  times,  not  fish  during  these 


times,  or  fish  in  other  areas  during  these 
times. 

Consideration  of  Prohibiting  Lobster 
Trap  and  Gillnet  Gear  from  SAM  Areas 

NMFS  considered  the  two  alternative 
methods  for  SAM  implementation 
provided  in  the  RPA.  which  include 
closing  areas  to  fishing  gear  or 
restricting  the  areas  to  only  modified 
gear  that  has  been  proven  to  prevent 
serious  injury  or  mortality  to  North 
Atlantic  right  whales.  For  the  reasons 
specified  above,  the  selection  of  the 
latter  option  is  believed  to  be 
sufficienUy  protective  of  North  Atlantic 
right  whales  and.  in  combination  with 
other  measures  in  the  BO.  remove 
jeopardy  The  proposed  gear 
modifications  would  both  reduce  the 
potential  for  interactions  through  a 
significant  reduction  in  vertical  line  and 
reduce  the  potential  for  serious  injun-  or 
mortality  through  the  incorporation  of 
additional  weak  links  at  reduced 
breaking  strengths 

Initially,  it  may  appear  that  the  option 
of  closing  the  SAM  area  to  all  fishing 
would  offer  greater  relative  protection  to 
North  Atlantic  right  whales.  However, 
enacting  a  complete  closure  to  lobster 
and  gillnet  gear  within  SAM  areas  could 
have  the  result  of  concentrating  effort  at 
the  margins  of  the  SAM  areas.  This  is  a 
well-known  behavior  in  response  to 
closed  areas.  It  is  important  to  note  that 
the  SAM  area  is  an  area  where 
concentrations  of  North  Atlantic  right 
whales  appear  on  a  regular  annual  basis 
but  it  does  not.  and  is  not  intended  to 
include  all  areas  where  North  Adantic 
right  whales  occur  in  the  Gulf  of  Maine 
during  this  time  of  year.  Furthermore. 
North  Atlantic  right  whales  passing  into 
and  out  of  the  SAM  area  closures  would 
be  at  increased  risk  of  serious  injurv-  or 
mortality  because  gear  deployed  outside 
of  the  SAM  area  closures  would  not 
have  incorporated  additional 
modifications  to  reduce  the  risk  to  right 
whales.  It  is  also  expected  that 
fishermen  who  modify-  their  gear  to 
comply  with  the  SAM  gear  restrictions 
would  maintain  those  modifications  in 
their  gear  when  fishing  outside  of  the 
SAM  area.  This  would  result  in 
increased  risk  reduction  in  areas  and  at 
times  not  affected  by  SAM.  However. 
NMFS  is  seeking  public  comment  on 
both  alternatives  and,  based  on  the 
conunents  received,  reserves  discretion 
to  implement  either  of  the  two 
alternatives. 


Lobster  Trap  and  Anchored  Gillnet 
Gear  for  use  in  Seasonal  Area 
Management(SAM)areas  for  March  1  - 
July  31 

The  gear  listed  below  under  the 
lobster  trap  and  gillnet  headings  is 
intended  to  describe  the  gear  that  meets 
or  exceeds  the  definition  of  Level  II  or 
Low  Risk  Gear.  Level  11  or  Low  Risk 
Gear,  as  described  during  the  June  2001 
ALWTRT  meeting,  is  gear  for  which  any 
entanglement  w-ould  be  minor,  where 
death  or  senous  injury  is  highly 
unlikely  These  requirements  are  in 
addition  to  or.  where  specificalh  stated. 
replace  the  existing  or  most  recendy 
proposed  ALWTRP  requirements 

Level  II  or  Low  Risk  Lobster  Trap 
Gear  for  use  in  SAM  areas  would 
include  all  of  the  following 
characteristics; 

(1)  Groundlines  and  buoy  lines  must 
be  made  of  either  sinking  or  neutrally 
buoyant  line  Floating  groundlines  and 
buoy  lines  are  prohibited; 

(2)  Fishermen  operating  in  offshore 
lobster  waters  within  a  SAM  area  must 
utilize  a  weak  link  at  all  buoys  w-ith  a 
maximum  breaking  strength  of  1,500  lbs 
(680.4  kg)  in  place  of  the  current 
proposed  2,000  lbs  (907  2  kg)  weak  link 
at  all  the  buoys.  Each  weak  link  must  be 
placed  as  close  to  each  individual  buoy 
as  operationally  feasible  (See  figure  2); 

(3)  Fishermen  operating  in  offshore 
lobster  waters  within  a  SAM  area  must 
utilize  a  weak  link  with  a  maximum 
breaking  strength  of  3.780  lbs  (1.714  kg) 
between  the  surface  system  I  all  surface 
buoys,  the  high  flyer  and  associated 
lines)  and  the  buoy  line  leading  to  the 
trawl  on  the  ocean  floor  (See  figure 
2)(Note:  This  measure  is  also  proposed 
for  the  entire  offshore  lobster  waters 
area  in  a  separate  rulemaking  in 
progress,  66  FR  49896.  October  1,  2001); 
and 

(4)  Fishermen  operating  in  the 
offshore  and  nearshore  lobster  waters 
within  the  SAM  areas  must  utilize  a 
single  buoy  line  to  mark  each  trawl 
This  line  must  be  attached  to  the 
northern  or  western  end  of  the  trawl 
string  depending  on  the  direction  of  the 
set.  Be  advised,  that  these  proposed 
requirements  on  the  number  of  buov 
lines  supersede  the  provision  requiring 
one  radar  reflector  at  each  end  of  a  trawl 
with  more  than  three  traps,  found  at  50 
CFR697  21 
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Figure  2-  SAM  OFFSHORE  LOBSTER  GEAR 
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BILLING  CODE  351&-22-C 

The  single  buoy  line  to  mark  each 
trawl  is  intended  to  further  enhani  c  th*' 
protection  of  endangered  North  .MLiiUif 
right  whales.  The  two  reflector 
requirement  imposed  under  the 
American  lobster  regulations  was 
designed  to  reduc:o  gfar  conflu  t-   C,i\  i-r, 
the  critical  juncture  of  North  .Xtlantir, 
right  whale  management,  it  is 
imperative  that  vessel  operators 
understand  the  need  to  protect  North 
Atlantic  right  whales  while  at  the  same 
time,  resp*M:t  the  pro[)ertv  of  fcilow 
fishers. 

Level  II  or  Lou  Risk  Aiu  hored  i,iUii'>t 
Gear  for  use  m  S.-\M  areaN  would 
include  all  of  the  following 
characteristics: 

(1)  Groundlines,  meaning  the  lines 
between  the  net  bridle  and  the  anchors. 


:ind  bu()\  iiiif 
or  neutraih  \ 


is!  hv  nirtiic 


u>,\ant  hn> 


r 


-in  King 


■  latip.t: 
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12,  .-X  w-\-iK  .ii!K  wuh  a  maximum 
breaking  strength  -'i  .'i  "RO  U)s  ;]  "]4  kc'' 
must  be  installed  hetwt'f-ri  the  surfaro 
system  (all  surfai  >■  hu.ivs,  the  high  flvt^r 
and  associated  iiii*'-  and  the  buov  line 
leading  to  Ih-  n>'t  pan*  i^    .St'»  figure  3): 

(3)  Each  net  [Min'i  mu-t  have  a  tr)ta! 
of  5  weak  links  with  a  inaximum 
hreakine  strentzth  ^'f  :  ,100  ib^   4MM  m  kt; 
N'l't  panels  an->  ?vpi(  aih  ,50  fathoms  in 
length   hut  thf  \seak  imk  requirements 
would  applv  !(.  all  vdiiatinns  in  panel 
size  These  weak  hnks  muM  inr  hide  :< 
floiathne  w.^nk  hnk'-   The  piar(>nifnt  <  f 
the  weak  i:iiks  on  thf  flfatlin''  r7iu-'  h*' 
at  the  (  enter  uf  the  re't  p<iii<-;  and  a^ 


close  as  possible  to  each  of  the  bridle 
ends  of  the  net  panel.  The  n  m -.inng  2 

■.\eak  links  must  be  placed  in  tti'   ;  i-hUt 
if  ''aen  -i  the  up  and  down  line-  ,i-  ini' 
panel  ends; 

(4)  Fishermen  utilizing  gillnets  within 
the  SAM  areas  must  utilize  no  more 
than  one  buoy  line  per  net  string.  This 

buoy  line  must  be  at  the  northerit  ••! 
western  end  of  the  gillnet  string 
d>[)>  tiding  on  the  direction  of  the  set: 

<ind 

',T    .-\li  ancnorea  gutaets.  regardless  of 
th«  number  of  net  panels,  must  be 
securely  anchored  with  tht  h^hnt; 
power  of  at  least  a  22  lbs  ,y.9  kg, 
iianf  rth  style  anchor  at  each  end  of  the 
;i«"  -trine 
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Figure  3  -  SAM  GILLNET  GEAR 
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TABLE  1:  Seasonal  Area  Management  Areas  SAM  West  Polygon-In  efpec"!"  frov  March  i-  April  30 


Point 


2 
3 

4 
5 
6 

7- 


Point 


1 
2 
3 
4 
5 
6 


Latitude  (North)         Longitude  (West) 


Comment 


42    04  8' 

42  '2' 
42  30' 
42  30' 
41  48  9' 
41  45' 
41     45' 


70  10' 

70  15 
70-  15' 

69  24' 

69  24 

69  33 

69  558 


NE  landfall  of  Cape  Cod  BayiCCBt  Cnticai  Hab'tat  iC'-^''  a' 

shoreline 
NE  corner  CCB  Ch 
NW  Comer  SAM  West 
NE  Corner  SAM  West 
NW  Side  of  Greai  Souf-  C'-ar^.nel  CH 
•■jns  along  GSC  CM 
SW  landfai  ai  Cape  Coa 
retum  along  shoreline  to  point  1 


SAM  East  Polygon  -  In  effect  from  May  1  -  July  31 


Latitude  (North)        Longtitude  (Westi 


Comment 


41     48  9' 
42    30 
42    30' 
41    45' 

41  45' 

42  10' 


69 

24 

69 

24 

67 

27 

66 

48 

68 

17' 

68^ 

31' 

NW  s.de  0*  GSC  CH 

NW  come'-  Qt  SAM  Eas; 

NE  comer  SAM  East 

SE  comer  SAM  East 

runs  to  greal  Soj!*"  Channel  CH 

runs  along  NE  side  of  GSC  CH 

Retum  along  NW  S'de  of  GSC  CH  to  po;ni  «i 


Classification 

This  proposed  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866. 
because  the  proposal  is  controversial 

Though  NMFS  has  not  prepared  an 
IRFA  or  an  Regulatorv-  Impact  Review. 
preliminar\-  data  on  the  impact  of  this 
proposed  rule,  if  adopted,  is  available 
NMFS  seeks  comment  on  this  data,  as 
well  as  additional  data  to  use  in 
preparation  of  a  final  regulatory 
flexibility  analysis.  Under  the  worst 
case  scenario,  vessel  operators  will 
simply  not  convert  their  gear  under  the 
proposed  action,  and  not  fish  during  the 
SAM  closure.  Based  on  an  economic 
analysis  of  2000  right  whale  sightings 
data,  total  forgone  industr\-  revenues  axe 
estimated  at  S5.2M  for  the  lobster  and 
sink  gillnet  fishery  under  this  worst  case 
scenario.  However,  this  proposed  rule 
may  mitigate  these  costs  by  allowing 
vessels  to  fish  in  the  SAM  area  if  thev 
convert  their  gear  as  described  within 
this  document.  Two  outcomes  are 
possible.  First,  the  cost  of  gear 
conversion  may  be  greater  or  equal  to 
potential  revenues  in  SAM.  In  this  case 
they  would  choose  to  fish  elsewhere  or 
not  fish  at  all,  but  total  forgone  revenue 
would  not  be  expected  to  exceed  S5.2M. 
A  second  possible  outcome  is  that  gear 
conversion  costs  would  be  less  than 
potential  revenues  earned  in  SAM.  In 
this  case,  vessel  operators  are  likelv  to 
convert  their  gear.  If  it  is  assumed  that 
their  catch  rates  will  be  the  same  with 
the  gear  conversion,  the  cost  of  this 
option  is  the  sum  of  the  gear  conversion 
costs  which  is  expected  to  be  less  than 
$5.2M. 


Section  608ia    of  the  Regulatorv 
Flexibility  Act  ;RFAi  states  that  an 
agency  may  waive  or  delay  completion 
of  some  or  all  of  the  requirements  of 
section  603  if  an  emergenc\-  situation 
exists  that  makes  compliance  with  the 
provisions  of  section  603  impracticablp 
N'MFS  has  determined  that  an 
emergency  situation  exists  that  makes 
compliance  with  section  603 
impracticable  for  the  following  reason.'- 
The  lune  14.  2001,  BOs  on  the  four 
fisheries  subject  to  this  proposed  action 
determined  that  the  continued  operation 
of  those  fisheries  is  likely  to  jeopardize 
the  continued  existence  of  the  western 
North  Atlantic  right  whale  and 
established  an  extremely  short  time 
frame  for  conducting  the  ALUTRT 
meeting  to  help  develop  a  SAM  program 
and  for  conducting  rulemaking  to 
implement  a  SAM  program  designed  to 
remove  the  likelihood  of  jeopardv  The 
RPA  to  the  continued  operation  of  the 
fisheries  outlined  in  the  BOs  requires 
issuance  of  the  final  rule  for  SAM  bv 
December  31,  2001   Also,  a  court  order 
was  issued  on  October  3,  2001.  in 
litigation  pertaining  to  the 
implementation  of  the  RPA  That  court 
order  required  the  agency  to  issue  a 
proposed  rule  to  implement  SAM  by 
November  23.  thereby  making  it 
impracticable  for  the  agency  to  complete 
the  analysis  required  under  section  603 
prior  to  publication  of  the  proposed 
rule 
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managemen!  An^A^  fi-r  Nortn  .^tUntit 
right  whale  consenation   Northeast 
Fish   Sci  Cent.  Ref.  Doc   01-14:lHp. 
.Available  from:  National  .Mdnnf^ 
Fisheries  Ser\-ice.  166  Water  Sf    Woods 
Hole,  MA  02543-1026 

List  of  Subjects  in  50  CFR  Part  229 

Administratne  pradu  c  and 
procedure   Fishenes,  Marine  mammals. 
Reporting  and  record  keeping 
requirements. 

IJriic   November  23,  2001. 
|ohn  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  .\ational  Marine  Fisheries 
Senice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  229  is  proposed 
to  be  amended  as  follows 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authorit\  citation  for  part  229 
continues  to  read  as  follows: 

.\ulhorJty:  Ih  i    >  (     :  Uil  pt  seq. 

2   In  «!  229  32.  paragraph  (g)(4)  is 
added  to  read  as  follows: 

§  229.32     Atlantic  large  whale  take 
reduction  plan  regulations. 
•  »  *  «  » 

ig)  *  '  * 

(4)  Seasonal  Area  Management  :SAM) 

Program   .■Ml  \'essels  deploving 
anchored  giUnet  or  lobster  trap  gear  may 
fish  in  the  SAM  .\reas  as  described  in 
paragraphs  (g)(4)(i)(A]  and  (g)i4iiii:i(.A) 
of  this  section,  provided  the  \essei 
complies  with  the  gear  requirements 


I 
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during  the  times  specified  in  paragraphs 
(g)(4)(i)(B)and(g)(4)(ii)(B)ofthis 
section.  Copies  of  a  chart  depicting 
these  areas  are  available  from  the 
Regional  Administrator  upon  request, 
(i)  SAM  West.  (A)  Area.  SAM  West 
consists  of  all  waters  bounded  by 
straight  lines  connecting  the  fallowing 
points  in  the  order  stated: 

SAM  WEST 


Point 


N  Lat 


W.  Long. 


SAM1 
SAM2 
SAMS 
SAM4 
SAMS 
SAM6 
SAM7 


42    04  8' 

70^  10 

42    12' 

70^  15 

42    30' 

70    15 

42    30- 

69    24 

41    48  9' 

69    24 

41    45 

69    33 

41    45' 

69    558 

(B)  Gear  requirements.  Unless 
otherwise  authorized  bv  the  Assistant 
Administrator,  in  accordance  with 
paragraph  (g)(2)  of  this  section,  from 
March  1  through  April  30.  no  person 
may  fish  with  anchored  gillnet  or 
lobster  gear  unless  that  person's  gear 
complies  with  the  following  gear 
characteristics: 

( 1 )  Anchored  giUnet  gear,  [i]  Ground 
line--.Ml  ground  lines  arp  made  entirelv 
of  sinking  or  neutrally  buoyant  line. 

(a)  Buov  weak  links--All  buoy  lines 
are  attached  to  the  buoy  with  a  weak 
link  having  a  ma.ximum  breaking 
strength  of  up  to  1.100  lb  (498.9  kg). 
Weak  links  may  include  swivels,  plastic 
weak  links,  rope  of  appropriate 
diameter,  hog  rings,  rope  stapled  to  a 
buov  stick,  or  other  materials  or  devices 
approved  in  writing  bv  the  Assistant 
Adminislrdtor 

\in)  Buo\  lint^  weak  link--.-\ll  buoy 
lines  are  attached  to  the  buoy,  high 
fiver,  and  buoy  line  leading  to  the  net 
panels  with  a  weak  link  having  a 
in<Lxiin\im  breaking  strength  of  up  to 
3,780  lb  (1.714,6  kg). 

(;\-)  Net  panel  weak  link--t;ach  net 
panel  must  ha\e  a  total  of  five  weak 
links  The  breaking  strength  of  these 
weak  links  must  not  exceed  1.100  lb 
(498.9  kg).  The  weak  link  requirements 
applv  to  all  variations  in  panel  size. 
Three  of  the  five  weak  links  must  be 
located  on  the  floatline  One  floatline 
weak  link  must  be  placed  at  the  center 
of  the  net  panel,  and  tw'o  weak  links 
must  be  placed  as  close  as  possible  to 
each  of  the  bridle  ends  of  the  net  panel 
The  remaining  two  of  the  five  weak 
links  must  be  placed  in  the  center  of 
each  of  the  up  and  down  lines  at  either 
end  of  each  panel. 

(v)  Buoy  line-No  more  than  one  buoy 
line  per  net  string  may  be  used,  and  it 
must  be  deployed  at  the  northern  or 


western  end  of  the  gillnet  string 
depending  on  the  direction  of  the  set. 

(vi)  Gillnet  anchor-All  anchored 
gillnets,  regardless  of  the  number  of  net 
panels,  must  be  securely  anchored  with 
a  holding  power  of  at  least  a  22  lb  (9,9 
kg)  Danforth-style  anchor  at  each  end  of 
the  net  string. 

(2)  Lobster  Trap  gear.  (/)  Sinking 
ground  line-All  ground  lines  must  be 
made  entirely  of  sinking  or  neutrally 
buovant  line. 

(//)  Offshore  Lobster  buoy  weak  links- 
-All  buoy  lines  must  be  attached  to  the 
buoy  with  a  weak  link  having  a 
maximum  breaking  strength  of  up  to 
1,500  lb  (680.4  kg).  Weak  links  may 
include  swivels,  plastic  weak  links,  rope 
of  appropriate  diameter,  hog  rings,  rope 
stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

{Hi]  Offshore  Lobster  buoy  line  weak 
link- All  buoy  lines  must  be  attached  to 
the  buoy,  high  flyer,  and  buoy  line 
leading  to  the  lobster  trap  with  a  weak 
link  having  a  ma.ximum  breaking 
strength  of  up  to  3.780  lb  (1.714.6  kg), 

(iv)  Buoy  line-No  more  than  one  buov 
line  per  trawl  is  allowed.  The  buoy  line 
must  be  attached  to  the  northern  or 
western  end  of  the  trawl  string 
depending  on  the  direction  of  the  set. 
These  requirements  supersede  the 
requirements  found  at  §  697.21,  which 
require  one  radar  reflector  at  each  end 
of  a  trawl  with  more  than  three  traps. 

(ii)  SAM  East.  (A)  Area.  SAM  East 
consists  of  all  waters  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated; 


SAM  EAST 

Pq 

nt 

N.  Lat. 

W.  Long. 

SAM5 

41=  48.9' 

69    24 

SAM4 

42=  30' 

69   24' 

SAMS 

42-  30' 

67^  26' 

SAM9 

42°  30' 

66    50' 

SAM  10 

41=45' 

66    50' 

SAM11 

41°  45' 

68    17' 

SAM12 ' 

42°  10' 

68   31' 

(B)  Gear  requirements.  Unless 
otherwise  authorized  by  the  Assistant 
Administrator,  in  accordance  with 
paragraph  (g)(2)  of  this  section,  from 
May  1  through  luly  31.  no  person  may 
fish  with  anchored  gillnet  or  lobster  gear 
unless  that  person's  gear  complies  with 
the  gear  characteristics  found  at 
paragraph  (g)(4)(i)(B)  of  this  section. 
|FR  Doc.  01-29601  Filed  11-23-01;  4:38  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[LD.  111601C] 

New  England  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  public  hearings; 
request  for  comments. 

SUMMARY:  The  New  England  Fishen- 
Management  Council  (Council)  will 
hold  a  series  of  public  hearings  to  solicit 
comments  on  proposals  to  be  included 
in  the  Deep-sea  Red  Crab  Fishery 
Management  Plan  (FMP). 
DATES:  Written  comments  on  the 
proposals  will  be  accepted  from 
November  30,  2001.  through  lanuary  7, 
2002.  The  public  hearings  will  be  held 
on  December  14,  2001.  and  December 
17.  2001.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations  and 
times. 

ADDRESSES:  To  obtain  copies  of  the 
public  hearing  document  or  to  submit 
comments,  contact  Paul  I.  Howard. 
Executive  Director.  New  England 
Fisherv'  Management  Council.  50  Water 
Street,  Mill  2,  Newburvporl.  MA  01950 
Identify  correspondence  as  'Com.ments 
on  Red  Crab  Management   "  Comments 
mav  also  be  sent  via  facsimile  (fax)  to 
(978)  465-31 16.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  Hearings  will  be  held  in 
Massachusetts,  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fisherv'  Management 
Council.  50  Water  Street,  Mill  2. 
Newburyport.  \\A  01950;  telephone: 
(978)  465-0492.  For  the  specific 
locations  of  the  public  hearings,  see 
SUPPLEMENTARY  INFORMATION 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Howard,  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  take  action  to 
implement  a  management  program  for 
the  deep-sea  red  crab  (Chaceon 
quinquedens)  fishery  and  to  address  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conser\ation  and  Management 
Act.  as  amended  by  the  Sustainable 
Fisheries  Act  of  1996.  The  Council  will 
consider  comments  from  fishermen, 
interested  parties,  and  the  general 
public  on  the  proposals  and  alternatives 
described  in  the  public  hearing 
document  for  the  Red  Crab  FMP.  Once 
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it  has  considered  public  comments,  the 
Council  will  approve  final  management 
measures  and  prepare  a  submission 
package  for  NMFS.  There  will  be  an 
additional  opportunity  for  public 
comment  when  the  Notice  of 
Availability  for  the  Fishery  Management 
Plan  and  the  proposed  rule  for  this 
action  are  published  in  the  Federal 
Register. 

Major  elements  of  the  proposals  in 
this  public  hearing  document  include: 
(1)  Management  options  that  include 
restrictions  on  the  retention  of  female 
crabs,  possession  limits,  restrictions  on 
the  processing  of  red  crabs  at  sea.  limits 
on  the  number  of  traps  emploved  bv 
each  vessel,  gear  restrictions,  a 
prohibition  on  all  non-trap/pot  gear  in 
the  directed  red  crab  fishery,  and  an 
allocation  of  a  maximum  number  of 
days-at-sea  (DAS)  for  all  vessels 
authorized  to  participate  in  the  directed 
red  crab  fishery-;  (2)  development  of  a 
controlled  access  program  for  the 
directed  red  crab  fishery  that  relies  on 
docimiented  landings  of  red  crab  prior 
to  the  red  crab  control  date  (March  1. 
2000,  65  FR  11029);  (3)  identification  of 


the  management  unit  for  red  crab:  (4) 
specification  of  the  red  crab  fishing 
year:  (5)  specification  of  optimum  yield 
(OY)  from  the  fishery:  (6)  selection  of  a 
new  overfishing  definition  for  red  crab: 
(7)  designation  of  essential  fish  habitat 
(EFH)  for  each  life  history  stage  of  the 
species.  (8)  permits  and  reporting  will 
be  required  of  all  vessels  and  dealers 
participating  in  the  red  crab  fisherv :  (9, 
development  of  a  monitoring  and 
adjustment  mechanism  for  this  plan 
including  an  annual  specifications 
process  and  a  framework  adjustment 
process;  (10)  an  incidental  catch 
possession  limit  for  all  vessels  not 
authorized  to  participate  in  the  directed 
red  crab  fishery:  and  (1 1 )  additional 
measures  which  the  Council  ma\ 
consider  implementing  at  a  future  date 
The  Council  will  consider  all  comments 
received  on  these  proposals  from 
.November  30.  2001.  until  the  end  of  the 
comment  period  on  lanuarv  7,  2002 

Public  Hearing  Dates 

The  dates,  times,  locations,  and 
telephone  numbers  of  the  hearings  are 
as  follows. 


Frida\.  December  14.  2001,  200 
p.m  —  Sawver  Free  Librarv.  2  Dale  .^ve. 
Gloucester,  M.^  01930,  telephone:  (978) 
281-9763:  and 

Mondav,  December  17.  2001.  3:00 
p.m. —  University  of  Massachusetts 
School  of  Marine  Science  and 
Technologv  iSMAST).  70b  Rodnev 
French  Boule\ard.  New  Bedford.  M.^ 
02"44:  telephone  (508) 910-6353 

Special  Accommodations 

These  hearings  are  phvsically 
at  cessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  au.xiliar\  aid> 
should  be  directed  to  Paul  1  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  November  20.  2001. 
lonathan  M.  Kurland, 

.Acting  Dinrtor.  Office  of  Sustainable 
Fisheries.  Salional  Marine  Fisheries  Service. 
'FR  Do(    01-29f.n2  Filed  11-27-01:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings  agency  decisions  and 
rulings  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[3410-11] 

Phase  II  Amendment  of  Black  Hills 
National  Forest  Land  and  Resource 
Management  Plan 

agency:  fSDA  Forest  Ser\Mce. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  .statement 
disclosing  the  effects  of  amending  the 
1997  Revised  Land  and  Re.source 
Management  Plan  of  the  Black  Hills 
National  Forest  located  in  Lawrence, 
Meade,  Custer.  Fall  River,  and 
Pennington  Ck)unties,  South  Dakota; 
Crook  and  Weston  Counties.  Wyoming. 

summary:  The  Forest  Ser\ice  will 
prepare  an  environmental  impact 
statement  (EIS)  disclosing  the  effects  of 
amending  the  Black  Hills  National 
Forest  1997  Revised  Land  and  Resource 
Management  Plan  (1997  Revised  Forest 
Plan)  The  1997  Revised  Forest  Plan  is 
being  amended  under  the  1982  National 
System  Land  Resource  Management 
Planning  regulations 

This  notice  describes  the  specific 
portions  of  the  1997  Revised  Forest  Plan 
to  be  amended  ("Phase  11"  Forest  plan 
amendment),  initial  environmental 
issues  to  be  considered  in  the 
environmental  impact  statement, 
estimated  dates  for  filing  the 
environmental  impact  statement, 
information  concerning  public 
participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  January  28,  2002. 

ADDRESSES:  Send  written  comments  to 
Black  Hills  National  Forest,  Phase  II 
Amendment,  USDA-FS-CAT,  P.O.  Box 
7669.  Missoula.  MT  59807. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Twiss.  Forest  Supervisor  (60.5J  673- 
9200 

SUPPLEMENTARY  INFORMATION:  The  Black 
Hills  National  Forest  1997  Revised  Land 
and  Resource  Management  Plan  (1997 
Revised  Forest  Plan]  was  approved  on 
June  24,  1997.  On  October  12,  1999, 
Deputy  Chief  James  A.  Furnish  signed  a 
decision  addressing  several  appeals  of 
the  1997  Revised  Forest  Plan.  The 
Deputy  Chief  affirmed  most  appeal 
points;  however,  he  found  that 
additional  evaluation  of  the  sufficiency 
of  the  plan  in  providing  for  the  diversity 
of  plant  and  animal  communities  and 
species  viability  was  needed.  In 
addition,  the  intent  and  scope  of  the 
Phase  II  amendment  is  to  provide 
additional  management  direction  to 
adequately  provide  for  species  diversity 
and  viability  The  baseline  for  analysis 
will  be  Alternative  G,  the  selected 
alternative  in  the  Record  of  Decision  for 
the  1997  Revised  Forest  Plan. 

Within  the  October  12,  1999  Deputy 
Chief  decision,  interim  direction  was 
provided  to  the  Black  Hills  National 
Forest  so  that  projects  could  continue 
during  the  time  it  takes  to  reanalyze  the 
1997  Revised  Forest  Plan.  The 
amendment  will  also  comply  with 
stipulations  in  the  Settlement 
Agreement  for  Civil  Action  No.  99-N- 
2173  (U.S.  District  Court  for  the  District 
of  Colorado.  September  2000).  The 
settlement  agreement  along  with  the 
appeal  decision  action  plan  noted  the 
re-analysis  of  the  1997  Revised  Forest 
Plan  would  consist  of  two  phases.  Phase 
I.  nonsignificant  Forest  plan 
amendment,  provides  interim  measures 
that  preserves  management  options  for 
species  viability  during  the  time  period 
it  takes  to  complete  the  re-evaluation  of 
the  1997  Revised  Forest  Plan.  Phase  I 
have  been  completed,  with  the  Decision 
Notice  signed  May  18,  2001  and  legal 
notice  of  decision  published  in  the 
Denver  Post  on  June  15,  2001. 

Phase  11  is  anticipated  to  be  a 
significant  Forest  plan  amendment, 
accompanied  by  an  EIS.  The 
amendment  will  address  the  identified 
plan  deficiencies  in  order  to  assure  that 
viable  populations  of  native  and  desired 
non-native  species  are  maintained.  This 
Notice  of  Intent  initiates  scoping  for  the 
Phase  II  amendment  and  associated  EIS. 
Due  to  the  complex  nature  of  the 
analysis,  the  Phase  II  Amendment  and 
Final  Environmental  Impact  Statement 


(FEIS)  will  take  between  two  and  five 
years  to  complete.  The  FEIS  is 
scheduled  for  release  September  2004, 

The  Phase  II  amendment  will  focus  on 
changed  conditions  or  demands  in 
relation  to  species  viability  and 
diversity.  The  amendment  will  fulfill 
the  direction  of  the  appeal  decision  of 
October  12.  1999  and  be  guided  by  that 
direction.  Those  sections  of  the  Forest 
Plan  which  continue  to  be  responsive  to 
issues  and  demands,  and  which  meet 
requirements  for  resource  protection 
will  not  be  amended.  As  appropriate, 
the  amendment  will  include: 

1.  New  or  revised  goals  and  objectives 
protecting  habitat  to  sustain  species 
viability  and  diversity.  The  management 
indicator  species  will  be  reviewed  to 
ensure  appropriate  species  are  included. 
The  amendment  may  include  forest- 
wide  standards  and  guidelines  for 
wildlife  and  plant  species  to  ensure 
compliance  with  requirements  of  the 
National  Forest  Management  Act 
(NFMA),  and  its  implementing 
regulations  and  agency  policy. 

2.  New  or  revised  monitoring 
requirements.  Specifically  the  Forest 
will  review  current  management 
direction  and  revise  its  protocols  (if 
necessar\')  for  sur\'eying,  monitoring 
and  evaluating  Management  Indicator 
Species  (MIS)  in  compliance  with 
requirements  of  the  National  Forest 
Management  Act  (NFMA),  and  its 
implementing  regulations  and  agency 
policy.  The  Forest  will  evaluate  the 
viability  of  MIS  within  the  planning 
area;  and  establish  specific  goals  and 
objectives  for  the  management  of  MIS. 
sensitive  species  and/or  their  habitat, 

3.  New  Management  Area 
designations.  The  Forest  will  assess 
candidate  areas  for  research  natural 
areas  and  will  designate  appropriate 
areas.  Future  management  of  areas  that 
have  experienced  recent  large  fires  will 
also  be  reviewed. 

4.  Review  Forest  outputs  and  services. 
This  amendment  will  include  a  review 
and/or  recalculation  of  the  allowable 
timber  sale  quantity  and  other  Forest 
outputs  based  on  new  direction 
pertaining  to  MIS  viability  and 
diversity.  Models  including  Forest 
Vegetation  Simulator  (FVS),  Habitat 
Capability  (HABCAP),  and  spatial 
analysis  will  be  re-run  with  updated 
information.  Updates  to  the  HABCAP 
models  pertaining  to  deer  and  elk  will 
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occur  to  incorporate  research  data.  New 
models  may  be  used. 

Preliminary-  Issues:  The  following 
preliminar}'  issues  were  identified: 

1.  Economic  and  social  effects  on 
local  communities  (counties  and 
municipalities)  and  dependent 
industries.  This  includes,  but  is  not 
limited  to,  the  effects  on  recreation 
users,  primary  and  secondary  timber 
producers  and  grazing  permittees. 

2.  Effects  on  forest  health  and  the 
ability  of  the  Forest  to  manage  insect 
and  disease  outbreaks. 

3.  Effects  on  the  Forest's  ability  to 
reduce  fire  risks  within  the  Forest 
boundar,'  and  prevent  catastrophic 
wildfire. 

Decision  to  be  Made:  The  Rocky 
Mountain  Regional  Forester  will  decide 
whether  or  not  to  make  changes  to 
Forest  plan  management  direction,  and 
if  so,  in  what  manner.  The 
environmental  effects  of  proposed 
changes  will  be  documented  in  an  EIS. 

Responsible  Official:  The  responsible 
official  for  approving  the  Forest  Plan 
amendment  is  the  Rocky  Mountain 
Regional  Forester,  Rocky  Mountain 
Region,  USDA  Forest  Ser\'ice,  11177 
West  8th  Avenue.  P.O.  Box  25127. 
Lakewood.  Colorado  80225  (express 
deliven,-  address:  740  Simms  St.. 
Golden'.  CO  80401-^720).  The  decision 
will  be  documented  in  a  Record  of 
Decision.  The  Forest  Supervisor.  Black 
Hills  National  Forest,  is  delegated  the 
responsibility  for  preparing  the 
amendment. 

Public  Involvement:  Federal,  state  and 
local  agencies.  Native  American  tribes, 
individuals  and  organizations  are 
invited  to  submit  comments  relevant  to 
this  Phase  II  amendment  of  the  Black 
Hills  National  Forest  Land  and  Resource 
Management  Plan.  The  Forest  is 
working  with  the  States  of  South  Dakota 
and  Wyoming  to  finalize  agreements 
that  will  formalize  cooperating  agency 
status,  which  both  States  requested. 
Both  States  will  share  their  status  with 
their  respective  contiguous  county 
commissions  and  conser\'ation  districts. 
The  Forest  will  consult  with  Native 
American  tribes  on  a  government-to- 
govemment  basis. 

Issue  identification  has  begun,  using 
the  October  12,  1999  Appeal  Decision, 
a  recent  court  settlement  agreement,  and 
other  internal  and  external  discussions 
with  interested  parties  as  a  starting 
point.  Public  involvement  efforts  will 
continue  throughout  the  amendment 
process,  in  accordance  with  direction  in 
the  National  Environmental  Policy  Act 
(NEPA). 

Public  involvement  in  the  Forest  Plan 
amendment  process  will  be  sought  by: 
(1)  Sending  newsletters  and  requests  for 


comment  to  agencies,  organizations  and 
individuals.  (2)  holding  open  houses  in 
local  conununities  and  (3)  other  formal 
and  informal  methods  of  involving  the 
public.  Dates,  locations,  and  times  for 
the  open  houses  will  be  announced  in 
local  news  media  and  in  Forest 
newsletters.  Written  comments  should 
be  sent  to:  Black  Hills  National  Forest. 
Phase  II  Amendment,  USDA-FS-CAT. 
P.O.  Box  7669,  Missoula,  MT  59807. 

Comments  that  will  be  most  effective 
are  those  that:  (a)  Identify  necessar\- 
modifications  to  the  existing  Forest  Plan 
direction;  (b)  are  helpful  in  developing 
or  evaluating  alternatives;  (c)  provide 
additional  information  to  improve  or 
modify-  our  analysis;  or  (d)  identify 
factual  corrections. 

Estimated  Dates  for  Release  and 
Review  of  the  EIS  the  Draft  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
November  2003  At  that  time  EPA  will' 
publish  a  Notice  of  Availabilitv  of  the 
Draft  EIS  in  the  Federal  Register.  The 
comment  period  of  the  Draft  EIS  will  be 
90  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register.  It  is  important  that  those 
interested  in  the  management  of  this 
area  participate  at  that  time 

The  Final  Environmental  Impact 
Statement.  Record  of  Decision,  and 
Forest  Plan  amendment  are  scheduled 
to  be  completed  by  September  2004 

The  Re\iewers  Obligation  to 
Comment:  Comments  received  from  the 
initial  scoping  efforts,  including  this 
publication,  will  be  used  in  the 
preparation  of  the  draft  environmental 
impact  statement.  The  following 
paragraphs  pertain  to  the  future  release 
of  the  draft  environmental  impact 
statement. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
90  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register,  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the'environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  S'uclear 
Power  Corp.  v.  XRDC.  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 


impact  statement  may  be  waived  or 
dismissed  by  the  courts  Cit\-  of  Angoon 
V  Model.  803  F.2d  1016.  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Hams.  490  F  Supp   1334.  1338  (E.D 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  ver\-  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  90-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Ser\-ice  at  a  time 
when  it  can  adequately  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Ser\ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  statement  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may-wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFK 
1503.3  in  addressing  these  points. 

Dated:  .November  21.  2001. 
John  C,  Twiss, 

Forest  Supenisor.  Blaci(  Hills  S'ational  Forest. 
[PR  Doc  01-29548  Filed  11-27-01;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Reports  and  Guidance  Documents; 
Availability  etc. 

Withdrawal  of  the  Pacific  Northwest 
Regional  Guide  and  transfer  of  some 
decisions  therein  to  the  following  National 
Forests'  Land  and  Resource  Management 
Plans:  Colville  .National  Forest.  Gifford 
Pinchot  National  Forest.  Mt.  Baker- 
Snoqualmie  National  Forest.  Okanogan 
National  Forest.  Olympic  National  Forest. 
Wenatchee  National  Forest.  Deschutes 
National  Forest.  Fremont  .National  Forest, 
Malheur  National  Forest.  Mt.  Hood  National 
Forest.  Ochoco  National  Forest,  Rogue  River 
National  Forest.  Siskiyou  National  Forest. 
Siuslaw  National  Forest.  Umatilla  National 
Forest,  Umpqua  National  Forest.  Wallowa- 
Whitman  National  Forest.  Willamette 
National  Forest,  and  VVinema  National 
Forest. 

AGENCY:  Forest  Ser\'ice.  USDA. 
ACTJON:  Notice. 

summary:  The  intended  effect  of  this 

action  IS  to  comply  with  36  CFR  Part 
219  section  219.35(e)  which  directs  that 
within  1  vear  of  November  9.  2000.  the 
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Regional  Forester  must  withdraw  the 
Regional  Guide.  When  a  Regional  Guide 
is  withdrawn,  the  Regional  Forester 
must  identih'  the  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  of  the  Forest 
Service  directive  system  (36  CFR  200.4) 
or  to  one  or  more  plans  and  give  notice 
in  the  Federal  Register  of  these  actions. 
DATES:  This  action  will  be  effective  the 
date  of  this  Federal  Register  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  |.  Horton,  Policy  Planner.  Pacific 
Northwest  Region.  P  O  Box  3623, 
Portland.  Oregon  97208.  Phone:  (503) 
233-2690 

SUPPLEMENTARY  INFORMATION:  This 
action  withdraws  the  Pacific  Northwest 
Regional  Guide  and  transfers  some 
decisions  therein  to  the  Land  and 
Resource  Management  Plans  (LRMPs) 
for  the  National  Forests  in  the  Pacific 
Northwest  Region.  Specifically,  this 
action  transfers  from  the  Regional  Guide 
lo  LRMPs  the  management  standards 
and  guidelines  for  maximum  harvest 
size  limits  (a  requirement  of  the 
National  Forest  Management  Act)  and 
the  management  standards  and 
guidelines  for  harvest  utilization 
Management  standards  and  guidelines 
for  maximum  harvest  size  limits  are 
titled  "Size  and  Dispersal  of  Openings 
and  State  of  Vegetation"  in  the  Regional 
Guide,  page  3-7.  Management  standards 
and  guidelines  for  har\'est  utilization  are 
entitled  "Standard  and  Guideline  4-2" 
and  "Table  3-6.  Utilization  Standards" 
under  "Management  Intensity  and 
Utilization  Standards"  in  the  Regional 
Guide,  page  3-9.  The  following  Regional 
Guide  decisions  are  hereby  transferred 
to  the  LRMPs  in  the  Pacific  Northwest 
Region: 

Size  and  Dispersal  of  Openings  and 
State  of  Vegetation 

Standard  and  Guideline  2-1 

Forest  openings  created  by  the 
application  of  even-aged  harvest  cutting 
methods  shall  be  limited  to  a  maximum 
size  of  60  acres  in  the  Douglas-fir  type 
of  the  coastal  Douglas-fir  zone  and  to  a 
maximum  size  of  40  acres  for  all  other 
forest  types  in  the  Pacific  Northwest 
Region  Exceptions  are  permitted  for 


natural  catastrophic  events  (such  as 
fires,  windstorms,  or  insect  and  disease 
attacks)  or  on  an  individual  basis  after 
a  60-day  public  notice  period  and 
review  by  the  Regional  Forester.  In 
addition,  the  limits  may  be  exceeded  by 
as  much  as  50  percent  without 
necessitating  review  by  the  Regional 
Forester  or  60  days  public  notice  when 
exceeding  the  limit  will  produce  a  more 
desirable  combination  of  net  public 
benefits  and  when  any  one  of  the 
following  four  criteria  is  met. 

1.  When  a  larger  created  opening  will 
enable  the  use  of  an  economically 
feasible  logging  system  that  will  lessen 
the  disturbance  to  soil,  water,  fish, 
riparian  resources,  or  residual 
vegetation.  Such  lessening  is  to  be 
achieved  by  reducing  landing  or  road 
construction  away  from  unstable  soil,  or 
by  reducing  soil  and  vegetation 
disturbance  caused  by  dragging  logs. 

2.  When  created  openings  cannot  be 
centered  around  groups  of  trees  infected 
with  dwarf  mistletoe  or  root  rot  and 
therefore  need  to  be  expanded  to 
include  these  trees  in  order  to  avoid 
infection  of  susceptible  adjacent 
conifers, 

3.  When  visual  quality  objectives 
require  openings  to  be  shaped  and 
blended  to  fit  the  landform. 

4.  When  larger  openings  are  needed  to 
achieve  regeneration  objectives  in 
harvest  areas  being  cut  by  the 
shelterwood  method  and  where 
destruction  of  the  newly  created  stand 
would  occur  as  a  result  of  delayed 
removal  of  shelter  trees.  This  exception 
applies  only  to  existing  shelterwood 
units  and  to  shelterwood  units  under 
contract  prior  to  approval  of  the  Forest 
Plan. 

Standard  and  Guideline  2-2 

Created  openings  will  be  separated  by 
blocks  of  land  that  generally  are  not 
classed  as  created  openings  and  that 
contain  one  or  more  logical  harvest 
units.  These  areas  shall  be  large  enough 
and  contain  a  stand  structure 
appropriate  to  meet  resource 
requirements  ol  the  Forest  Plan. 
Resource  requirements  may  include 
wildlife  habitat,  watershed,  landscape 
management,  and  others.  Contiguous 

Table  3-6.— Utilization  Standards 


harvest  units  (concerning  or  otherwise 
touching)  are  not  precluded,  but  must 
be  considered  as  a  single  opening  which 
must  be  created  within  requirements  for 
size,  exception  procedures,  and 
justification. 

The  total  area  of  created  openings 
contiguous  to  30-acre  or  larger  natural 
openings  should  normally  not  exceed 
one-third  the  size  of  the  natural 
openings  (regardless  of  size)  unless 
adequate  vegetation  along  the  edge  can 
be  developed  or  retained  in  sufficient 
density  to  protect  wildlife  and  visual 
management  objectives.  The 
determination  of  adequate  vegetation 
will  be  made  by  an  appropriate 
interdisciplinary  team. 

Standard  and  Guideline  2-3 

A  harvested  area  of  commercial  forest 
land  will  no  longer  be  considered  a 
created  opening  for  silvicultural 
purposes  when  stocking  surveys,  carried 
out  in  accordance  with  Regional 
instructions,  indicate  prescribed  tree 
stocking  that  is  at  least  4^2  feet  high  and 
free  to  grow.  When  other  resource 
management  considerations  (such  as 
wildlife  habitat,  watershed  needs,  or 
visual  requirements)  prevail,  a  created 
opening  will  no  longer  be  considered  an 
opening  when  the  vegetation  in  it  meets 
a  particular  management  objective 
stated  in  the  Forest  Plan.  For  example, 
the  objectives  for  a  specified  big-game 
winter  range  might  require  trees  to  be  20 
feet  tall  before  the  adjacent  stand  may 
be  harvested.  In  other  instances,  entry 
may  be  made  sooner  to  meet  specific 
resource  or  management  requirements. 

Standard  and  Guideline  4-2 

Separate  utilization  standards  are  to 
be  used  in  determining  harvest  levels 
for  the  first  decade  and  future  decades 
to  the  planning  horizon.  The  standards 
displayed  in  the  following  table  shall 
apply  to  all  Forests,  except  where 
individual  market  areas  or  specific 
products  present  opportunities  for 
standards  specifying  utilization  of  a 
higher  proportion  of  the  tree  resource. 
In  these  Forests,  planning  will  not  be 
limited  to  the  stated  Regional  utilization 
standards. 


Type  Tree 


Minimum 
d.bh.' 
(Inches) 


Minimum  Top 

d.i.b^ 

(Inches) 


First  Decade 


Existing  Mature  Trees.  Except  Lodgepole  Pine  (first  and  future  decades) 
hxisting  Commercial  Thinning  Size  Trees  aruj  Lodgepole  Pine  


6 
4 
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Table  3-6. — Utilization  Standards — Continued 


Type  Tree 


Future  Decades 


All  Species,  Except  Surviving  Stands  of  First  Decade  Existing  Mature 


'  d.b  h — diameter  at  breast  height 
^d.i  b — diameter  inside  bark 
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Minimum  Minimum  Top 

dbh'  di.b^ 

(Inches)  (Inches) 


Dated:  November  21,  2001. 
Nancy  Graybeal. 

Deputy  Regional  Forester. 

jFR  Dnr    01-2q.i49  Filed  11-27-01;  8:45  am) 

BILLING  CODE  341 0-11 -M 


U.S.  COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Education  Accountability 

AGENCY:  Commission  on  Civil  Rights. 
ACTION;  Notice  of  hearing. 

summary:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994.  section  3.  Pub.  L.  103-419.  108 
Stat.  4338,  as  amended,  and  45  CFR 
section  702.3,  that  a  public  documents 
production  hearing  before  the  U.S. 
Commission  on  Civil  Rights  will  take 
place  on  Friday,  January  11.  2002, 
beginning  at  9:30  am  .  in  the  Monroe 
Room,  at  the  Washington  Hilton  Hotel. 
1919  Connecticut  Avenue,  N'\V  . 
Washington.  DC  20009  The  purpose  of 
the  hearing  is  to  collect  information 
within  the  jurisdiction  of  the 
Commission,  under  45  CFR  .section 
702.2.  related  particularly  to  state  efforts 
to  institute  standards-based  education 
systems,  and  the  review  of  educational 
accountability  methods  and  associated 
statistics  and  consequences 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  section  701.2(c)  The  Commission 
is  an  independent  bipartisan, 
factfinding  agency  authorized  to  studv. 
collect,  and  disseminate  information, 
and  to  appraise  the  laws  and  policies  of 
the  Federal  Government,  and  to  studv 
and  collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex.  age.  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 


Clearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  376-8116).  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing 

FOR  FURTHER  INFORMATION  CONTACT:  Les 
Jin,  Staff  Director  (202)  376-7700. 

Dated:  November  20,  2001. 
Michael  L.  Foreman, 
Acting  Deputy  General  Counsel. 
(FR  Dor   01-29508  Filed  11-27-01;  8:4.'5  am| 
BILUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  Public  Meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  L'.S.C.  app 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  .Malcolm  Baldrige  National 
Quality  Award  on  Thursday.  December 
13.  2001.  The  Board  of  Overseers  is 
composed  of  eleven  members  prominent 
in  the  field  of  qualitv  management  and 
appointed  by  the  Secretarv  of 
Commerce,  assembled  to  advise  the 
Secretary  of  Commerce  on  the  conduct 
of  the  Baldrige  Award,  The  purpose  of 
this  meeting  is  to  discuss  and  review 
information  received  from  the  National 
Institute  of  Standards  and  Technolog\ 
with  the  members  of  the  ludges  Panel  of 
the  Malcolm  Baldrige  National  Quality 
Award.  The  agenda  will  include:  Report 
from  the  Judges'  Fanel;  Status  of  the 
Baldrige  Program;  presentations  on 
Baldrige  Program  Partnerships. 
Workforce  Excellence  Network.  Baldrige 
Not-For-Profit  Eligibility  Category. 
Baldnge  Regional  Conferences.  Issue 
Sheets.  2002  Hoshin — Increase  Number 
of  Baldrige  Applicants;  and 
Recommendations  to  the  NIST  Director. 
DATES:  The  meeting  will  convene 
December  13.  2001,  at  8:30  a.m.  and 


adjourn  at  3:30  p.m.  on  December  13. 
2001 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Administration  Bldg., 
Tenth  Floor  Conference  Room. 

Gaithersburc,  Marviand  2089Q 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Harry  Hertz.  Director  National  Qualitv 

Program.  National  Institute  of  Standards 

and  Technology,  Gaithersburg. 

Maryland  20899,  telephone  number 

(301)975-2361. 

Dated:  Nnvember  19.  2001. 
Karen  H.  Brown, 
Deputy  Director. 
'FR  Do.    01-29561  Filed  11-27-01.  8:45  ami 

BILUNG  CO0€  3S^<^-CH-m 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Bangladesh 

Ndvcniber  2  i .  .iUUl 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITAl 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  !anuar\  l    2002 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
.Arnold,  International  Trade  Specialist, 
Office  of  Te.xtiles  and  ,^pparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www  customs.ustreas.gov  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Section  204  of  the  Agricultural 

Act  of  1156.  rts  .HTvnded  (7  I'.S.C.  1854): 
Exe(;utiv(>  Ord.T  11(i51  of  March  3,  1972,  a.s 
amcn(i('d 

The  import  re.straint  limits  for  textile 
produces,  produrcd  (ir  manufactured  in 
Bangladesh  and  exported  during  the 
period  lanuary  1.  2002  through 
Der.ember  :U,  2002  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
I'ruguav  Round  Agreement  on  Textiles 
and  Clothing  (ATC:). 

Pursuant  to  the  provisions  of  the  ATC. 
the  third  stage  of  the  integration  of 
textile  and  apparel  products  into  the 
General  Agreement  on  Tariffs  and  Trade 
1994  will  take  place  on  January  1.  2002 
(see  fiO  FK  21075,  published  on  May  1. 
1995),  Arrordinglv,  a  previously 
restraineci  category  has  been  modified 
and  its  limit  has  been  revised,  and 
another  category  has  been  eliminated, 
integrated  prociuc  ts  will  no  longer  be 
subject  to  quota 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2002  period.  Certain 
2002  limits  have  been  reduced  for 
carryforward  applied  to  the  2001  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regi.ster  notice  65  FR  82328, 
published  on  December  28.  2000). 
Information  regarding  the  availability  of 
the  2002  CiORREl.ATlON  will  be 
published  in  the  Federal  Register  at  a 
later  fiatf 

I).  .Michael  Hull  hinson, 

Acting  Chairman.  Committee  for  the 

ln\pU'mrntntii)n  ofTrxtilr  Aarrvmrnts. 

Committee  for  the  Implementation  ofTextile 
Agreements 

November  21.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  (Commissioner:  Pursuant  to  Section 
204  of  the  .Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Exet:utive  Order 
1 1651  of  March  .i.  1972.  as  amended;  and  the 
Uruguay  Round  .Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit 
effective  on  January  1,  2002,  entr\  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  t.otton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Bangladesh 
dnd  exported  during  the  twelve-month 
period  hf>ginning  on  lanuary  1.  2002  and 
extending  through  December  31.  2002,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

237     , 

693.346  dozen 

331  pt.' 
334     

163  017  dozen  pairs 

211.525  dozen 

335 

379  792  dozer, 

336/636 
338/339 
340/640 
341 

679  647  dozen 

1,968,866  dozen. 
4,450,745  dozen. 
3.687,040  dozen 

342/642 
347/348 
351/651 
352'652 

363   

369-S2 

634  

635     

638/639 
641 

637  915  dozen 

3.318,335  dozen 
1  013  141  dozen 

15  115  024  dozen 

37,764,024  numbers 
2,531  350  kilograms. 
740  026  dozen 
479,449  dozen 
2,496.883  dozen. 
1  543  866  dozen 

645/646 

647/648 

586,365  dozen 
2,087  004  dozen. 

'Category  331  pt  all  HTS  numtsers  except 
6116  10  1720,  6116  104810  6116  105510. 
6116107510,  6116926410  6116926420, 
6116  92.6430  6116  92  6440,  6116  92  7450, 
6116  92  7460  6116  92.7470.  6116  92  8800, 
61 16  92  9400  and  61 16  99,9510 

•Category  369-S  only  HTS  number 
6307  10,2005, 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  15,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
Agreemant  on  Tariffs  and  Trade  1994  on 
lanuary  1.  2002  (listed  in  the  Federal  Register 
noUce  published  on  May  1,  1995.  60  FR 
21075)  which  are  exported  during  2001  shall 
be  charged  to  the  applicable  2001  limits  to 
the  extent  of  any  unfilled  balances.  After 
lanuary  1,  2002,  should  those  2001  limits  be 
filled,  such  products  shall  no  longer  be 
charged  to  any  limit. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

|FR  Doc.  01-29504  Filed  11-27-01:  8:45  am) 

BILLING  CODE  3510--OR  S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety;  Meeting 

AGENCY:  Department  of  Defense. 


ACTION:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Joint  Advisoiy 
Committee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on 
December  10  and  11.  2001  at  the 
Institute  for  Defense  Analyses, 
Alexandria,  VA. 

The  [oint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  joint 
Nuclear  Weapons  Council  on  nuclear 
weapons  surety  matters.  At  this  meeting 
the  loint  Advisory  Committee  will 
receive  classified  briefings  on  nuclear 
weapons  sustainment.  security  and  use 
control. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended.  Title  5.  U.S.C.  App.  II. 
(1988)},  this  meeting  concerns  matters 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  section 
552b(c)(l)  and  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  November  21.  2001. 
L.M.  Bvnum. 

Aitf;rnate  OSD  Federal  Register  Liaison 
Officer,  Department  Defense. 
[FR  Doc.  01-29564  Filed  11-27-01:  8:45  am) 

BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  Amend  Systems  of 
Records. 


SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  records 
svstems  subject  to  the  Pri\acv  Act  of 
1974,  (5  U.S.C.  552a).  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  28.  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division.  U.S.  .\rmy  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATKDN  CONTACT:  Ms 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-371 1. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 


Federal  Register  /  Vol.  66.  No.  229/ Wednesday.  November  28,  2001  '  Notices 


59411 


Act  of  1974,  (5  U  S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  there  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U,S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated   November  19,  2001. 
L..M,  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

A0600-200  TAPC 

SYSTEM  NAME: 

Classification,  Reclassification, 
Utilization  of  Soldiers  (February  22. 
1993,  58  FR  10002) 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  ■A0614- 
200  TAPC 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Classification  and  Reclassification  of 
Soldiers'. 

SYSTEM  location: 

Delete  entry^  and  replace  with  "U.S. 
Total  Army  Total  Personnel  Command, 
Reclassification  Management  Branch. 
2461  Eisenhower  Avenue.  .Alexandria. 
VA  22331-0400.' 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Active 
duty  Army,  Army  National  Guard  and 
U.S.  Army  Reserve  enlisted  members  on 
active  duty'. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  Personnel  .Actions 
Request.  Enlisted  Records  Brief.  MOS 
and  Medical  retention  board  documents 
and  other  related  documents.'  Delete 
from  entry  evaluation  test  data.  Enlistee 
Evaluation  Report  data'. 


STORAGE: 

Add  to  entry  'and  electronic  storage 
media', 

HETRIEVABILrTY: 

Add  'Social  Security  Number", 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  "MOS 
classification  board  proceeding 


documents  and  related  information 
maintain  for  2  years  then  destroy', 
■•*♦** 

RECORD  SOURCE  CATEGORIES: 

Add  to  entry  automated  personnel 
systems'. 

***** 

A061 4-200  TAPC 

SYSTEM  NAME: 

Classification  and  Reclassification  of 
Soldiers, 

SYSTEM  LOCATION: 

U.S.  Total  .Army  Total  Personnel 
Command,  Reclassification  Management 
Branch,  2461  Eisenhower  .Avenue. 
•Alexandria,  VA  22331-0400 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  .\rmy.  Army  National 
Guard  and  U.S.  Army  Reserve  enlisted 
members  on  active  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  name.  Social  Security 
Number,  grade,  militarv  occupational 
specialty  (MOS),  additional  information 
substantiating  the  soldier's  or  Armv's 
request  for  exception  to  or  interpretation 
of  regulatory  guidance  for  the 
classification,  reclassification  or 
utilization  of  soldiers.  Personnel 
Actions  Request,  Enlisted  Records  BridI, 
MOS  and  Medical  retention  board 
documents  and  other  related 
documents 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U  S.C   3013.  Secretary  of  the  Armv; 
.Army  Regulation  614-200,  Enlisted 
Assignments  and  Utilization 
Management:  and  E,0.  9397  (SSN). 

PURPOSE(S): 

To  perform  the  objective  of 
maintaining  a  balance  of  authorization 
versus  requirements  by  military 
occupational  specialty  within  each 
career  management  field. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  mav 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  .Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing. 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 


STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media, 

RETRIEVABILITY; 

By  individual's  Social  Security 
Number  and  surname. 

SAFEGUARDS: 

Records  are  accessed  only  by 

designated  officials  having  official  need 
therefore  in  the  performance  of  official 
duties.  Records  are  kept  in  file  cabinets 
in  locked  rooms  Building  housing 
records  are  protected  by  security  guards. 

RETENTION  AND  DISPOSAL: 

MOS  classification  board  proceeding 
documents  and  related  information 
maintain  for  2  vears  then  destroy. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Commander.  Total  .Army  Personnel 
Command.  Reclassification  Management 
Branch,  2461  Eisenhower  .Avenue. 
Alexandria.  VA  22331-0400 

NOTIFICATION  PROCEDURE : 

Individuals  seeking  In  determine  if 
information  about  themselves  is 
contained  in  thi<;  record  svstem  should 
address  written  inquiries  to  the 
Commander,  Total  .Army  Personnel 
Command.  Public  .Affairs  Office. 
Freedom  of  Information  .Act  and  Privacy 
Act.  200  Stovall  Street,  .Alexandria,  VA' 
22332-0400 

individual  should  provide  the  full 
name.  Social  Security  Number  current 
address,  and  signature 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  Total 
Army  Personnel  Command,  Public 
Affairs  Office.  Freedom  of  Information 
Act  and  Privacy  .Act.  200  Stovall  Street. 
Alexandria,  VA  22332-0400 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  .Arm>'s  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505:  or  may  be  obtained 
&x)m  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  .Army  personnel 
records  and  reports,  and  automated 
personnel  systems 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

IFR  Doc  01-29565  Filed  11-27-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulator\' 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  28.  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  72.5  17th 
Street,  N\V.,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Karen — 
F  _Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantiallv  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e,g.  new,  revision, 
extension,  exi.sting  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection,  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  November  21,  2001, 
John  Tressler, 

Leader.  Regulator,'  Informotion  Management, 
Office  of  the  Chief  Information.  Officer 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 


Title:  Criteria  for  Distribution  of  the 
$225  Million  FY  2001  Appropriation 
For  School  Improvement. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden : 

Responses:  52. 
Burden  Hours:  832. 

Abstract:  To  receive  funds  provided 
for  school  improvement  in  the  FY  2001 
appropriation,  a  State  must  submit 
information  on  the  use  of  FY  2000 
school  improvement  funds  including  (1) 
the  names  of  the  districts  and  schools 
that  received  FY  2000  funds  and  the 
allocation  they  received,  (2)  a 
description  of  the  interventions  that 
districts  and  schools  have  used  to 
increase  student  achievement,  (3)  the 
number  of  students  who  transferred  out 
of  low-performing  schools  in  districts 
receiving  the  FY  2000  school 
improvement  funds  as  a  result  of  the 
transfer  requirement  in  the  statute,  and 
(4)  the  number  of  school  districts 
receiving  school  improvement  funds 
that  subsequently  met  the  States 
adequate  yearly  progress  targets. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\'  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activitv  requirements  should 
be  directed  to  Kathy  Axt  at  (540)  776- 
7742  or  via  her  internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  DcK    01-2^)503  Filed  11-27-01;  8:45  am] 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Oakland  Operations  Office;  Financial 
Assistance  Solicitation  No.  DE-PS03- 
02SF22467  and  Program 
Announcement  LAB-NE-2002-1, 
Nuclear  Energy  Research  Initiative 

AGENCY:  Office  of  Nuclear  Energy, 
Science  and  Technology  (NE),  Oakland 
Operations  Office.  Department  of  Energv 
(DOE). 


ACTION:  Notice  of  solicitation  for 
financial  assistance. 

SUMMARY:  The  U,  S.  Department  of 
Energy,  Oakland  Operations  Office 
intends  to  issue  a  Solicitation  and  a 
Program  Announcement  on  or  about 
November  20,  2001.  seeking 
applications/proposals  for  innovative 
scientific  and  engineering  research  and 
development  in  the  field  of  nuclear 
energv  as  part  of  the  Nuclear  Energv 
Research  Initiative  (NERI).  NERl  is" 
designed  to  support  promising  research 
to  address  the  principal  technical  and 
scientific  obstacles  to  future  use  of 
nuclear  power  in  the  U.S. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Berry.  Contract  Specialist. 
Financial  Assistance  Center.  U.  S. 
Department  of  Energy.  1301  Clay  Street. 
700N.  Oakland.  California  94612-5208; 
telephone  (510)  637-1873. 
SUPPLEMENTARY  INFORMATION:  This 
Solicitation  is  intended  for  applications 
from  U.S.  universities  or  other 
institutions  of  higher  learning,  industry, 
non-profit  and  R&D  organizations  and 
collaborations  among  organizations, 
including  those  in  which  DOE  national 
laboratories  are  participating,  but  not  as 
the  lead  organization.  A  separate 
Program  Announcement  is  being  issued 
simultaneously  for  proposals  in  which  a 
DOE  national  laboratory  participates  as 
the  sole  or  performing  lead  organization. 

The  fields  of  research  include:  (1) 
Advanced  Nuclear  Energy  Systems;  (2) 
Fuel  Recycling  Technologies;  (3) 
Advanced  Nuclear  Fuel  and  (4) 
Fundamental  Science. 

Up  to  a  total  of  SIO  million  of 
Government  Fiscal  Year  2002  Federal 
funds  are  expected  to  be  available  for 
awards  under  this  Solicitation  and  the 
complementary  Program  Announcement 
to  DOE  national  laboratories.  Typical 
funding  of  individual  awards  is 
expected  to  be  in  the  range  of  $200,000 
to  $450,000  per  year.  Collaborative 
research  projects  involving  two  or  more 
organizations  may  receive  larger  awards, 
where  merited.  The  period  of 
performance  for  individual  projects  is 
expected  to  be  one  to  three  years. 

The  Nuclear  Energy  Research 
Initiative  will  be  conducted  under  the 
authority  of  the  Energy  and  Water 
Development  Appropriations  Act  of 
2002.  Public  Law  107-66;  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Number  81.121;  and  the  applicable  DOE 
Financial  Assistance  Regulations  at  10 
CFR  part  600. 

There  have  been  changes  made  to  the 
submittal  procedures  for  applications/ 
proposals  re'sponding  to  the  NERI 
Solicitation  and  Program 
Announcement  for  Fiscal  Year  2002. 
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These  solicitations  were  formerlv 
posted  on  the  N'ERI  website.  The  NERI 
Solicitation  and  Program 
Announcement  for  Fiscal  Year  2002  will 
be  available  on  the  Industry  Interactive 
Procurement  System  (UPS),  which  can 
be  accessed  at  IIPS  homepage  at:  http:/ 
/e-center.doe.gov. 

Completed  applications  and  field 
work  proposals  are  required  to  be 
submitted  as  an  Adobe  PDF  file  via  IIPS 
in  accordance  with  the  IIPS  User  Guide. 
The  Guide  can  be  obtained  by  going  to 
the  IIPS  Homepage  at:  http://e- 
center.doe.gov  and  then  clicking  on  the 
"Help"  button.  Individuals  who  have 
the  authority  to  enter  their  institution 
into  a  legally  binding  contract/ 
agreement  and  intend  to  submit 
proposals/applications  via  the  IIPS 
system  must  register  and  recei\e 
confirmation  that  they  are  registered 
prior  to  being  able  to  submit  an 
application/proposal  on  the  IIPS  system. 
Once  an  applicant  is  registered  with 
IIPS,  a  signature  on  the  IIPS  is  the  typed 
name  of  the  applicant  in  Block  18  of  the 
SF  424.  Questions  regarding  the 
operation  of  IIPS  mav  be  submitted  via 
e-mail  to  the  IIPS  Help  Desk  ai 
IIPS_HelpDesk@e-center.doe.gov  or  via 
phone  at  (800)  683-0751.  The  only 
acceptable  mode  of  application 
transmission  is  through  IIPS. 
Applications  submitted  through  the  U.S, 
Postal  SerA'ice,  facsimile, 
telegraphically,  courier  companies,  or 
hand-delivered  hard  copies  will  be 
considered  non-responsive. 

Issued  in  Oakland.  California,  on 
November  20.  2001. 
R.  Arlene  Coleman, 
Contracting  Officer. 

IFR  Doc.  01-29580  Filed  11-27-01:  8:45  am) 
BILUNG  CODE  6450-01-«> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-23-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

November  21.  2001. 

Take  notice  that  on  November  13. 
2001.  Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue.  S.E..  Charleston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP02-23-000  a  request  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA).  for  permission  and  approval  to 
abandon  by  sale  to  Columbia  Natural 
Resources.  Inc.  [CNR]  certain  natural  gas 
facilities  located  in  Upshur  and 


Randolph  Counties,  West  N'irginia.  and 
the  service  provided  through  such 
facilities.  In  addition.  Columbia  requests 
that  the  Commission  find  the 
abandoned  facilities  to  be  gathering  and 
therefore  exempt  from  the  Commission's 
jurisdiction,  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://wH-w  ferc.gov  using 
the  "RIMS"  link,  select  "Docket  #  '  and 
follow  the  instructions  (call  (202)208- 
2222  for  assistance). 

Columbia  states  that  as  a  result  of 
Order  Nos.  436  and  636.  it  has 
experienced  a  shift  from  primarily  a 
merchant  function  to  that  of  transporter. 
As  a  result,  Columbia  states  that  it  is 
taking  steps  to  redefine  its  pipeline 
system.  Columbia  further  states  that  the 
facilities  to  be  sold  to  CNR  are  not  an 
integral  part  of  its  transmission  system 
and  that  the  long-term  needs  of  its 
customers  are  best  ser\ed  through  a 
divestiture  of  the  non-core  facilities. 

Columbia  states  that  on  October  1, 
2001.  Columbia  and  CNR  signed  a  letter 
of  intent  and  acceptance  of  proposal  to 
purchase.  Columbia  further  states  that 
such  letter  provides  for  the  sale  of  the 
Alexander  system  which  consists  of 
10.08  miles  of  3-inch-diameter  to  26- 
inch-diameter  pipelines,  and  the 
Alexander  and  Sugar  Run  Compressor 
Stations  which  consist  of  two  540 
horsepower  units  and  one  600 
horsepower  unit,  respectively.  It  is 
stated  that  the  price  of  the  facilities  to 
be  sold  to  CNR  will  be  at  net 
depreciated  book  cost  at  the  time  of  the 
sale. 

Columbia  states  that  it  does  not 
propose  the  abandonment  of  ser\'ice  to 
customers  other  than  those  currentlv 
ser\'ed  directly  from  the  facilities.  Also, 
Columbia  states  that  CNR  has  agreed  to 
assume  Columbia's  sen'ice  obligations 
to  those  customers.  Columbia  further 
states  that  although  the  Commission 
requires  pipeline  companies  to  make  a 
tariff  filing,  pursuant  to  NGA  section  4, 
within  30  days  prior  to  the  effective  date 
of  the  transfer  of  gathering  facilities  to 
another  party.  Columbia  requests  waiver 
of  this  requirement.  Instead,  in  the 
interest  of  efficiency  and  expediency, 
Columbia  requests  that  the  Commission 
accept  the  information  provided  within 
the  application  and  in  Exhibit  Z-2  (List 
of  Contracts  to  be  Terminated)  as  its 
notice  to  terminate  service  pursuant  to 
section  4  of  the  NGA. 

Any  questions  regarding  the 
application  should  be  directed  to 
Fredric  I  George,  Senior  Attorney. 
Columbia  Gas  Transmission 
Corporation,  P.O.  Box  127,  Charleston, 


West  Virginia  22030-0146  at  (304)  357- 
2359. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  abandonment.  First,  anv  person 
wishing  to  obtain  legal  status  bv 
becoming  a  partv  to  the  proceedings  for 
this  abandonment  should,  on  or  before 
December  12.  2001,  file  with  the  Federal 
Energy  Regulator)-  Commission.  888 
First  Street,  NE.  Washington.  DC  20426, 
a  motion  to  inter\ene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretarv  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  ever\-  other  partv  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intenene  in  order  to  have  comments 
considered.  The  second  wav  to 
participate  is  by  filing  with  the 
Secretar\'  of  the  Commission,  as  soon  as 
possible,  an  original  ^d  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  part>' 
to  the  proceeding.  The  Commissions 
rules  require  that  persons  filing 
comments  in  opposition  to  the 
abandonment  provide  copies  of  their 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
abandonment  should  submit  an  original  . 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  bv  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  bv  the 
Commission)  and  will  not  have  the  right 
to  seek  court  re\  iew  of  the 
Commission's  final  order 
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Comments,  protests  and  inten,'entions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
■'e-Filing'"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  fudge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  C'ommission  order  approving  or 
denving  abandonment  will  be  issued. 

Linwood  .\.  Watson.  |r., 

Aiting  SfiTflan, . 

jFR  Dor.  01-29572  Filed  11-27-01;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01 -76-000.  CP01 -77-000, 
RP01  -21 7-O00.  and  CP01  -1 56-000  (not 
consolidated)] 

Cove  Point  LNG  Limited  Partnership; 
Notice  to  Parties 

November  21.  2001. 

This  is  to  advise  the  parties  in  this 
proceeding  that  they  may  have  access  to 
non-public  documents  filed  in  or 
otherwise  created  for  this  proceeding 
(e.g..  the  transcript  from  the  November 
16,  2001  non-public  conference), 
provided  thev  sign  the  attac:hed  non- 
disclosure agreement.  (Persons  who  are 
not  parties  to  this  proceeding  must  seek 
release  under  the  Commission's 
Freedom  of  Information  Act  regulations 
in  part  388  of  Title  18  of  the  Code  of 
Federal  Regulations.)  Requests  should 
be  submitted  to  the  Secretary  of  the 
Commission  in  writing,  specifying  the 
exact  document(s)  sought  and  attaching 
a  signed  copy  of  the  agreement   Any 
questions  about  the  administration  of 
the  agreement  should  be  directed  to  Jack 
Kendall,  202-208-0847. 

David  P.  Boer^ers, 
Secretary- 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01-76-000,  CP01-77-000, 
RP01 -21 7-000.  and  CP01 -156-000 (not 
consolidated)] 

Cove  Point  LNG  Limited  Partnership; 
Non-Disclosure  Agreement 

1  hereby  agree  that  1  will  not  disclose  the 
non-public  material  I  have  requested 
in  this  proceeding  (specified  below)  to 
anyone  other  than,  as  appropriate,  my 
client,  my  supervisor(s),  or  anyone 
else  whom  I  represent  or  to  whom  I 
report.  That  person(s)  in  turn  may  not 
disclose  the  information  to  anyone.  I 
understand  that  the  contents  of  the 
non-public  material,  any  notes  or 
other  memoranda,  or  any  other  form 
of  information  that  copies  or  discloses 
this  material  shall  not  be  disclosed  to 
anyone  other  than  as  noted.  I  further 
understand  that  I  shall  use  this 
malarial  only  in  connection  with  this 
proceeding.  I  acknowledge  that  a 
violation  of  this  agreement  constitutes 
a  violation  of  the  Commission's 
directive  at  97  FERC  "il61,181  (2001) 
that  certain  material  in  this 
proceeding  be  treated  as  privileged. 


ition  of  Material  Requested: 


By:  _ 

Date: 

(Print  I^ame) 

Title:    ,    __^__ 

Representing:   

Mailing  Address:     _ 
Telephone  Number: 

Email  Address:    

Date  of  Intervention: 


|FR  Doc  01-29570  Filed  11-27-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-26-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

November  21,  2001. 

Take  notice  that  on  November  15, 
2001.  El  Paso  Natural  Gas  Company  (El 
Paso),  a  Delaware  corporation.  P.O.  Box 
1087,  Colorado  Springs.  Colorado 
80944.  filed  in  Docket  No.  CP02-26- 
000,  an  application  pursuant  to  sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  part  157  of  the 
Federal  Energy  Regulatory 


Commission's  Regulations 
(Commission),  for  permission  and 
approval  to  abandon  by  removal  certain 
existing  pipeline  facilities  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  El  Paso  to  replace 
and  relocate  certain  pipeline  facilities 
located  in  Pima  County,  Arizona.  El 
Paso  states  that  it  requests  expeditious 
authorization  for  the  proposed 
relocation,  replacement  and 
abandonment  no  later  than  February  15, 
2002  in  order  to  coordinate  construction 
with  the  Arizona  Department  of 
Transportation  (ADOT)  construction 
schedule  anticipated  to  begin  by  March 
31.  2002.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
h»p.//mv'H-./"err.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

El  Paso  states  that  the  City  of  Tucson. 
Arizona,  is  currently  experiencing  rapid 
commercial  and  residential 
development  which  has  resulted  in 
increased  encroachment  on  El  Paso's 
pipeline  facilities.  Recently.  El  Paso  was 
notified  by  i\DOT  of  their  intent  to 
completely  renovate  the  Interstate-10/ 
Interstate-19  highwav  interchange  (1-10/ 
1-19  Project).  The  1-10/ 1-19  Project  is 
crossed  by  El  Paso's  existing  10-3/4" 
O.D.  Tucson-Phoenix  Lone  (Line  No. 
1007).  As  a  result  of  the  pending 
encroachment  resulting  from  the  I-IO/I- 
19  Project.  El  Paso  must  relocate, 
replace  and  abandon  by  removal  a 
segment  of  Line  No.  1007  affected  by 
this  public  works  project. 

El  Paso  states  that  this  type  of  project 
would  normally  be  accomplished  under 
its  blanket  certificate  authorization, 
issued  in  Docket  No.  CP82-435-O00,  as 
a  "miscellaneous  rearrangement"  of 
facilities  under  Section  157.208(a)  of  the 
Commission's  Regulations.  However.  El 
Paso  states  that  in  March  2000.  the 
Arizona  State  Historical  Preservation 
Office  (SHPO)  determined  that  Line  No. 
1007  was  eligible  for  historic 
designation  under  Section  106  of  the 
National  Historic  Preservation  Act. 
Consequently.  El  Paso  cannot  obtain  the 
necessarv'  "No  Effect"  determination 
required  from  the  SHPO  under  the 
Commission's  Regulations  for  projects 
undertaken  pursuant  to  El  Paso's 
blanket  certificate  authorization.  El  Paso 
states  that  in  order  for  it  to  undertake 
the  project  proposed  herein,  the  SHPO 
has  determined  that  a  programmatic 
agreement  (PA)  is  required.  The  PA. 
according  to  El  Paso,  is  designed  to 
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specifically  address  the  protocols  to  be 
used  for  any  project  disturbing 
historically  eligible  segments  of  Line 
No.  1007  and  that  such  protocols  would 
include  the  documentation, 
photography,  and  any  re.search  that  will 
record  the  historical  aspects  of  Line  No. 
1007,  Based  upon  the  circumstances 
surrounding  the  instant  project  (i.e., 
lack  of  any  other  regulatory  options  and 
having  an  active  natural  gas  pipeline 
operating  in  the  construction  zone).  El 
Paso  states  that  it  is  seeking  case- 
specific  Section  7  authorization  under 
the  NGA. 

El  Paso  states  that  the  cost  of 
abandonment  by  removal,  relocation 
and  replac  ement  of  facilities  is 
approximateiv  5277,000.  El  Paso  states 
it  will  continue  to  charge  its  existing 
Part  284  rates  for  transportation  and  will 
not  propose  to  collect  the  cost  of  the 
relocation,  replacement  and 
abandonment  of  a  segment  of  Line  No. 
1007  until  El  Paso  files  its  next  general 
system-wide  rate  filing  scheduled  for 
January  1.  2006. 

Any  questions  regarding  this 
application  should  be  directed  to  Robert 
T.  Tomilinson.  Director.  Regulatory 
Affairs  Department,  El  Paso  Natural  Gas 
Company,  P.O.  Box  1087.  Colorado 
Springs.  Colorado  80944.  at  (719)  520- 
3788. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  partv 
to  the  proceedings  for  this  project 
should,  on  or  before  December  12,  2001, 
file  with  the  Federal  Energv  Regulator)- 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretarv-  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  even*-  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
inter\-ene  in  order  to  have  comments 
considered.  The  second  wav  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 


determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  ser\-e  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretar\-  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  bv  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  bv  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminarv  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  fin  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  inter\  ene  as  early  in  the 
process  as  possible 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  ludge.  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 


final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  \.  Watson.  |r.. 

A<  ling  Sfcrvtary. 

IFR  Doc  01-29573  Filed  11-27-01;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -176-001] 

Georgia  Strait  Crossing  Pipeline  LP; 
Notice  of  Amendment 

November  21.  2001. 

Take  notice  that  on  October  1 1 .  2001 . 
Georgia  Strait  Crossing  Pipeline  LP 
(GSX-US).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CPOl -176-001,  an  amendment  to  its 
April  24,  2001  application  for  a 
certificate  of  public  convenience  and 
necessity  filed  in  Docket  No.  CPOl-176- 
000.  With  this  amendment.  GSX-US  is 
requesting  authorization  to  construct 
and  operate  a  new  interstate  natural  gas 
transmission  system  consisting  of 
approximately  47  miles  of  pipeline,  the 
Cherr\-  Point  Compressor  Station  and 
other  related  facilities  in  the  state  of 
Washington,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http://^^^^^^■  ferc.gov  using  the  "RIMS" 
link,  select  '•Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

GSX-US  states  that  it  has  amended  its 
original  application  to  reflect:  (i)  Minor 
route  variations  that  add  about  '  .■  mile 
of  pipeline  to  the  project,  along  with  the 
relocation/ resizing  of  the  site  for  the 
proposed  Cherr>-  Point  Compressor 
Station;  (ii)  selection  of  a  more  efficient 
compressor  package  that  will  result  in 
increased  system  design  capacity  and 
lowered  recourse  resen'ation  rates:  and 
(iii)  the  relocation  of  an  onshore 
delivery  tap  and  addition  of  a  offshore 
deliverv-  tap  to  facilitate  potential  future 
deliver)-  interconnects. 

Any  questions  concerning  this 
application  may  be  directed  to  Garv' 
Kniter.  .Manager.  Certificates.  GSX 
Pipeline.  L.L.C..  P.O.  Box  58900.  Salt 
Lake  City.  Utah  84158.  call  (801)  584- 
7117. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
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to  tht'  proceedings  for  this  project 
should,  on  or  before  December  12,  2001. 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  bv 
the  Secretarv'  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  bv  the  applicant  and  by  all  other 
parlies   .-X  partv  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  everv  other  partv  in  the 
proceeding.  Only  parlies  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  thesf  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  partv  or  parties  directly  involved  in 
the  protest. 

Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001la)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  .\dministrati\e  Law  judge,  the 
C^ommission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  (.ommission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boersers, 

Sftmtary. 

|FR  Do<:  01-29571  Filed  11-27-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dcx:ket  No.  EL02-24-000] 

Mid-Tex  G&T  Electric  Cooperative,  Inc., 
Big  Country  Electric  Cooperative,  Inc., 
Brazos  Electric  Power  Cooperative, 
Inc.;  Coleman  County  Electric 
Cooperative,  Inc..  Conctio  Valley 
Electric  Cooperative,  Inc.,  Golden 
Spread  Electric  Cooperative,  Inc.  Rio 
Grande  Electric  Cooperative,  Inc, 
Southwest  Texas  Electric  Cooperative, 
Inc.,  and  Taylor  Electric  Cooperative, 
Inc..  Complainants,  v.  West  Texas 
Utilities  Company,  Respondent:  Notice 
of  Complaint 

Novembi!r21.  2001. 

Take  notice  that  on  November  20, 
2001.  Mid-Tex  G&T  Electric 
Cooperative,  Inc.,  Big  Country  Electric 
Cooperative,  Inc..  Brazos  Electric  Power 
Cooperative,  Inc.  Coleman  County 
Electric  Cooperative,  Inc.,  Concho 
Valley  Electric  Cooperative,  Inc.,  Golden 
Spread  Electric  Cooperative,  Inc., 
Lighthouse  Electric  Cooperative,  Inc., 
Rio  Grande  Electric  Cooperative,  Inc., 
Southwest  Texas  Electric  Cooperative, 
Inc.,  and  Taylor  Electric  Cooperative, 
Inc.  filed  a  Complaint  against  West 
Texas  Utilities  Company  (WTU), 
alleging  violations  of  WTU's  Wholesale 
Power  Choice  Tariff,  TR-1  Tariff,  and 
the  Commission's  Fuel  Adjustment 
Clause  Regulations.  18  CFR  35.14.  The 
Complainants  have  requested  fast  track 
processing. 

WTU  has  been  served  with  a  copy  of 
the  Complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energ>'  Regulatorv  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  10, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pjoceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  December 
10.  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
WHTv./erc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii]  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Srrrrtnn  . 

|FR  Doc.  01-29574  Filed  11-27-01:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  701^-050  Georgia] 

Eastern  Hydroelectric  Corporation; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

November  21.  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  amendment  for  the  East 
Juliette  Hydroelectric  Project,  located  on 
the  Ocmulgee  River  in  Monroe  County, 
Georgia,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  proposed  license  amendment.  No 
federal  lands  or  Indian  reservations  are 
occupied  by  project  works  or  are  located 
within  the  project  boundary-. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  proposed  amendment  and 
concludes  that  the  proposed  action, 
with  staff  recommended  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street  NE.,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  The  FEA  may  be 
viewed  on  the  web  at  http:// 
lyww.  ferc.gov  using  the  RIMS  link  and 
selecting  "Dockets'  (call  (202)  208-2222 
for  assistance). 

For  further  information  contact  Jarrad 
Kosa,  FERC  Project  Coordinator,  at  (202) 
219-2831. 

David  P.  Boergere, 

Secretary. 

|FR  Do<    01-29.568  Filed  11-27-01:  S:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  2634] 

Great  Northern  Paper,  inc;  Notice  of 
Modifying  a  Restricted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
Included  in  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic  Places 

November  21.  2001. 

On  September  24.  2001.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  for  the 
Storage  Project  (FERC  No.  2634-007) 
proposing  to  establish  a  restricted 
service  list  for  the  purpose  of 
developing  and  executing  a 
Programmatic  Agreement  (PA)  for 
managing  properties  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places.  The  Storage 
project  is  located  in  Piscataquis  and 
Somerset  Counties  in  Maine.  Great 
Northern  Paper,  Inc.  is  the  licensee. 

Rule  2010  of  the  Commission's  rules 
of  practice  and  procedure  provides  that, 
to  eliminate  unnecessary'  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding. '  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  sen-ice  list  who.  in  the 
judgment  of  the  decisional  authoritv 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  w^hich  the 
list  is  established.  The  following 
changes  in  the  existing  restricted  service 
list  are  noted. 

Delete  "Richard  H.  Hamilton.  Chief. 
Penobscot  Indian  Nation.  6  River  Road; 
Indian  Island.  Old  Town,  Maine  04468' 
and  replace  with    Barry-  Dana.  Chief. 
Penobscot  Indian  Nation.  River  Road; 
Indian  Island.  Old  Town.  Maine  04468" 

Delete  "Jim  Harriman.  US  Bureau  of 
Indian  Affairs,  Eastern  Area  Office,  M.S. 
260-VASQ.  3701  Fairfax  Drive. 
Arlington.  Virginia  22203-1700"  and 
replace  with  "Franklin  Keel.  Bureau  of 
Indian  Affairs.  Eastern  Regional  Office. 
711  Stewarts  Ferry  Pike.  Nashville, 
Tennessee  37214  " 

Add  'Kevin  R  Mendik,  National  Park 
Service,  Northeast  Field  Office,  15  State 
Street,  Boston.  Massachusetts  02109". 

Add  "Land  and  Water  Associates,  9 
Union  Street,  Hallowell,  Maine  04347". 

Add  "  M.  Kirstin  Rohrer.  Office  of  the 
Solicitor,  MS-6456.  1849  C  St.,  NW, 
Washington,  DC  20240". 


Add  "Judith  M.  Stolfo.  Office  of  the 

Regional  Solicitor.  One  Gateway  Center. 

Suite  612.  Newton,  Massachusetts 

02458-02802". 
As  a  result  of  these  changes,  the  revise 

final  restricted  ser\ice  list  for  purposes 

of  commenting  on  the  PA,  for  Project 

No.  P-2634  is  as  follows: 

Dr  Laura  Henlev  Dean,  Advisory 

Council  on  Historic  Preservation.  The 
Old  Post  Office  Building.  Suite  803, 
1100  Pennsylvania  Avenue.  NW, 
Washington.  DC  20004. 

Earle  G  Shettieworth,  Jr..  State  Historic 
Presen-ation  Officer.  Maine  Historic 
Preservation  Commission.  55  Capitol 
Street.  65  State  House  Station. 
Augusta.  Maine  04333 

Brian  R  Stetson,  Manager  of 
Environmental  Affairs,  Great  .Northern 
Paper.  Inc    Engineering  and  Research 
Building.  1  Katahdin  Ave., 
Millinocket.  Maine  04462-1373. 

Gregory-  W.  Sample,  Drummond 
Woodsum  &  MacMahon,  245 
Commercial  Street   P  O  Box  9781, 
Portland.  Maine  04104-5081. 

Land  and  Water  .Associates.  9  Union 
Street.  Hallowell.  Maine  04347. 

M.  Kirstin  Rohrer.  Office  of  the 

Solicitor.  MS-6456.  1849  C  St.,  NW. 
Washington.  DC  20240. 

Judith  M  Stolfo.  Office  of  die  Regional 
Solicitor.  One  Gateway  Center.  Suite 
612.  Newton.  Massachusetts  02458- 
02802 

Barry  Dana.  Chief.  Penobscot  Indian 
Nation.  River  Road:  Indian  Island.  Old 
Town.  Maine  04468. 

Franklin  Keel.  Bureau  of  Indian  Affairs. 
Eastern  Regional  Office.  711  Stewarts 
Ferrv  Pike.  Nashville.  Tennessee 
37214. 

Linwood  A.  Watson,  Jr., 

.■\cting  Secretary. 

:KR  Doc  01-29569  Filed  11-27-01:  8:45  ami 
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18  CFR  385.2010. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7109-5] 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement:  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  c;iean  Air  .Act.  as  amended. 
42  L'.S  C   7413(g).  notice  is  herebv  given 
of  a  proposed  settlement  agreement  in 
Pharmaceutical  Research  and 
Manufacturers  of  America  v  United 
States  Environmental  Protection 
Agency:  No.  99-1537  (D.C.  Circuit).  This 


case  concerns  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
( "NESHAP'j  for  Publiclv  Owned 
Treatment  Works  ("POfW").  40  CFR 
subpart  XAA'  The  proposed  settlement 
agreement  was  lodged  with  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  on  November  16. 
2001. 

DATES:  Written  comments  on  the 
proposed  settlement  agreements  must  be 
received  by  December  28.  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to  Timothy  D.  Backstrom.  Air 
and  Radiation  Law  Office  (2344A). 
Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  A  copy  of  the 
proposed  settlement  agreement  is 
available  from  Phyllis  J.  Cochran,  (202) 
564-5566.  A  copy  of  the  proposed 
settlement  agreement  was  also  lodged  in 
the  case  with  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  on  November  16, 
2001 

SUPPLEMENTARY  INFORMATION:  EPA 
promulgated  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NFSH.AP")  for  Publiclv  Owned 
Treatment  Works  ("POfW").  40  CFR 
subpart  V\'V.  on  October  26.  1999,  64 
FR  57579.  Pharmaceutical  Research  and 
Manufacturers  of  America  CPhRMA") 
then  petitioned  for  judicial  review  of 
this  standard  in  the  DC  Court  of 
Appeals 

The  POTW  MACT  standard  included 
separate  maximum  available  control 
technology  (MACT")  requirements  for 
"industrial  POTWs."  which  accept 
wastewater  for  treatment  from  sources 
like  the  pharmaceutical  manufacturers 
who  are  subject  to  other  MACT 
standards  The  POTW  standard  also 
included  a  provision  stating  that 
industrial  POTWs  which  accept 
wastewater  from  major  sources  for 
treatment  are  also  considered  to  be 
major  sources,  which  was  intended  to 
assure  that  such  POTWs  would  be 
subject  to  direct  enforcement  PhRMA 
challenged  this  provision  based  on 
concern  that  POTWs  which  thereby 
become  maior  sources  could  be  subject 
to  additional  requirements  like 
permitting  and  might  therefore  decline 
to  accept  wastewater  from  PhRM.A 
members. 

The  settlement  agreement  addresses 
the  PhRMA  concerns  bv  proposing  to 
rescind  the  apphcabilitv  provision  that 
classifies  industrial  PCDTWs  which 
accept  wastewater  from  major  sources  as 
major  sources  The  oriema!  objective  of 
assuring  that  MACT  requirements  will 
be  directlv  enforceable  for  industrial 
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POTVVs  will  be  achieved  instead  by 
e.xtending  MACT  requirements  for 
industrial  POTWs  to  area  sources.  These 
area  sources  are  among  those  already 
listed  for  regulation  under  the  urban 
toxic  strategy  required  by  CAA  section 
112(k)(3),  EP.-\  will  also  propose  to 
exempt  indu.stnal  POTW  treatment 
plants  which  are  area  sources  of  HAP 
from  the  permit  requirements  in  Clean 
Air  Act  section  502(a).  because  all 
applicable  wastewater  treatment 
requirements  will  be  otherwise 
determined  in  the  permit  issued  to  the 
discharger. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice.  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreements  from  persons 
who  were  not  named  as  parties  or 
interveners  to  the  litigation  in  question. 
EPA  or  the  Department  of  [ustice  may 
withdraw  or  withhold  consent  to  the 
proposed  consent  decree  if  the 
comments  disclose  facts  or 
considerations  that  indicate  that  such 
c:onsent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
rt-quirements  of  the  Act.  Unless  EPA  or 
the  Department  of  Justice  determine, 
following  the  comment  period,  that 
consent  is  inappropriate,  the  settlement 
agreement  will  then  be  executed  by  the 
parties. 

Dated:  November  20,  2001. 
Alan  W.  Eckert, 

Associate  Gern'ral  Counsel,  Air  and  Radiation 
Ixiw  Office. 

'FR  Dd.    m-:noi4  riled  11-27-01:  8:45  ami 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00328;  FRL-6813-3] 

Technical  Workshop  for  the  Voluntary 
Children's  Chemical  Evaluation 
Program  (VCCEP);  Notice  of  a 
Workshop 

AGENCY:  Environmental  Protection 
Agencv  (EPA). 
action:  Notice. 


SUMMARY:  EPA  and  the  American 

Chemistry  Council  are  jointly 
sponsoring  a  workshop  to  present 
informaticm  on  planning  and 
conducting  exposure  assessments  and 
characterizing  and  reporting  exposure 
assessment  results  for  the  Voluntary 
Children's  Chemical  Evaluation 
Program  (VCCEP).  The  workshop  will 
consist  of  d  series  of  presentations  by 
representatives  of  EPA  and  the  chemical 
industry.  Di.scussion  topics  will  include 


tiered  approaches  for  children's 
exposure  assessment,  resources  and 
models  for  conducting  exposure 
assessments,  examples  of  exposure 
assessment  with  emphasis  on  children's 
exposure  assessment,  summarizing  and 
presenting  exposure  assessment  results, 
and  the  role  of  peer  consultation  in  the 
VCCEP.  After  the  presentation  of  each 
topic,  individual  opinions  of  invited 
technical  experts,  interested 
stakeholders,  and  other  persons  in 
attendance  will  be  solicited.  The 
workshop  will  be  of  interest  to 
companies  and  consortia  who  have 
signed  up  for  the  Voluntary  Children's 
Chemical  Evaluation  Program  (VCCEP) 
as  well  as  to  those  who  may  want  to 
voluntarily  submit  exposure  assessment 
results.  There  is  no  charge  for  attending 
this  workshop. 

DATES:  The  workshop  will  commence  at 
9  a.m.  on  Tuesday.  December  11.  2001. 
and  end  at  noon  on  Thursday.  December 
13.2001. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Hyatt  Hotel-Dulles  Airport.  2300 
Dulles  Corner  Boulevard.  Herndon,  VA 
20171-3400. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  related  to  the 
workshop  for  presenting  chemical 
exposure  assessment  results  contact: 
Patrick  Kennedy.  Economics.  Exposure 
and  Technology  Division  (7406).  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  N\V.  Washington, 
DC  20460;  telephone  number:  (202) 
5B4-8529;  e-mail: 
kennedy. patrick@epa.gov. 

For  questions  regarding  registration 
and  logistics  contact:  EPA's  contractor. 
Eastern  Research  Group.  Inc..  (ERG).  To 
ensure  that  all  interested  parties  can  be 
accommodated,  please  preregister  by 
calling  ERGs  conference  registration 
line  at  (781)  674-7374  or  fax  a 
registration  request  to  (781)  674-2906. 
You  may  also  send  an  e-mail 
registration  request  to  ERG  at 
meetings@erg.com.  Prior  to  the 
workshop,  registrants  will  be  sent  an 
agenda  and  a  logistical  fact  sheet. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  special  interest  to  those  chemical 
manufacturers,  importers,  and 
processors  who  produce  or  use  chemical 
substances  that  are  covered  by  the  Toxic 
Substances  Control  Act  (TSCA). 
individuals  or  groups  concerned  with 
chemical  testing  and  children's  health. 


and  animal  welfare  groups.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

II.  Purpose  of  the  Meeting 

The  purpose  of  this  workshop  is  to 
present  and  discuss  technical 
information  which  may  assist  sponsors 
of  chemicals  in  the  VCCEP  in  planning, 
conducting,  characterizing,  and 
reporting  exposure  assessments.  To 
facilitate  the  discussion  at  the 
workshop,  EPA  and  invited  speakers 
will  present  examples  of  exposure 
assessment  for  scenarios  involving 
children  and  prospective  parents. 
Additional  examples  will  be  given  to 
illustrate  the  principles  of  consistency, 
transparency,  completeness,  and  quality 
in  characterizing  and  reporting  of 
summary  exposure  assessment 
information.  Papers,  presentations,  and 
examples  presented  at  the  workshop 
will  be  provided  to  attendees:  selected 
EPA  presentations  and  examples  will  be 
made  available  via  the  EPA  Internet  Site 
at  h ttp ://l^^\■\^■. epa .gov/opptin tr/chemrtk 
following  the  workshop. 

To  enable  the  discussion,  EPA  has 
invited  technical  experts  from  industry, 
non-governmental  organizations,  and 
government  agencies,  including  EPA,  to 
discuss  the  presentations  on  exposure 
assessment  in  a  roundtable  format.  The 
invited  participants  were  selected  to 
provide  a  balanced  representation  of 
stakeholder  interests.  Presentations  by 
EPA  and  invited  speakers  will  be 
followed  by  roundtable  discussion  by 
the  invited  participants.  Opportunity  for 
public  comment  from  anyone  who 
wishes  to  provide  oral  remarks  will  be 
provided  at  the  conclusion  of  the 
roundtable  discussion.  Oral  comments 
from  the  public  may  be  limited  to  5 
minutes  per  individual  to  allow  all 
those  who  wish  to  comment  the 
opportunity  to  speak.  Written  comments 
may  also  be  submitted  to  EPA  via  fax 
tran.smission  to  ERG  at  (781)  674-2906 
until  1  week  prior  to  the  meeting  or  may 
be  included  with  an  evaluation  of  the 
meeting.  EPA  is  not  asking  participants 
in  the  workshop  to  reach  agreement  or 
provide  any  collective 
recommendations  on  the  summaries  for 
presenting  exposure  assessment  results. 
EPA's  intent  is  to  transfer  technical 
information  and  the  individual 
perspective  of  invited  participants  based 
upon  their  unique  backgrounds  and 
experiences.  Accordingly.  EPA  does  not 
intend  to  organize  this  workshop  as  an 
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advisory  committee  as  defined  in  the 
Federal  Advisorv  Committee  Act,  5 
U.S.C.  App. 

List  of  Subjects 

Environmental  protection. 

Dated:  November  15,2001. 
William  H.  Sanders,  UI, 
Director.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  01-29555  Filed  11-27-01;  8:45  am) 

BILLING  CODE  656&-5&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPP-34249;  FRL-6813-9) 

Organophosphate  Pesticides; 
Availability  of  Azinphos-Methyl  and 
Phosmet  Interim  Risk  Management 
Decision  Docunoents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  interim  risk 
management  decision  documents  for 
azinphos-methyl  and  phosmet  In 
addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  comments  on  the  azinphos- 
methyl  and  phosmet  interim  risk 
management  decision  documents.  These 
decision  documents  have  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  U.S. 
Department  of  Agriculture  (USDA)  are 
now  using  for  involving  the  public  in 
the  reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA).  and  the  reregistration  of 
individual  organophosphate  pesticides 
under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA). 

DATES:  Comments,  identified  by  docket 
control  number  OPP-34131D  for 
azinphos-methyl  and  by  docket  control 
number  OPP-34173C  for  phosmet  must 
be  received  by  EPA  on  or  before  January 
28.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  the  docket  control 
number  OPP-34131D  for  azinphos- 
methyl  and  the  docket  control  number 
OPP-34173C  for  phosmet  in  the  subject 
line  on  the  first  page  of  your  response. 


FOR  FURTHER  INFORMATtON  CONTACT:  For 

information  on  azinphos-metbvl 
contact:  Veronique  LaCapra.  Special 
Review  and  Reregistration  Division 
(7508C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Peruisylvania  .•\ve  .  NVV.,  Washington, 
DC  20460:  telephone  number:  (703] 
605-1525;  e-mail  address; 
lacapra,veronique@epa.gov.^ 

For  information  on  phosmet  contact: 
Diane  Isbell.  Special  Review  and 
Reregistration  Division  f7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460; 
telephone  number;  (703)  308-8154;  e- 
mail  address:  isbell  diane@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  azinphos-methyl  and/or 
the  phosmet  interim  risk  management 
decision  documents  and  submitting 
comments  on  azinphos-methyl  and/or 
phosmet,  including  environmental, 
human  health,  sind  agricultural 
advocates:  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  bv  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  home  page  at  httpJ/ 
www.epa.gov/.  To  access  this  document, 
on  the  home  page  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules,  "  and  then  look  up  the 
entr>-  for  this  document  under  the 

"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
w^^^^^  epa  gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  vou  can  also 
go  directly  to  the  home  page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http:/ /w^-\s-  epa.gov/pesticides/op/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  identified  bv  docket  control 


number  OPP-34131D  for  azinphos- 
methyl  and  bv  docket  control  number 
OPP-34173C  for  phosmet.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
anv  publu  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action. 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119.  Crystal  Mall 
#2.  1921  lefferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays  The  Public  Information  and 
Records  Integrity  Branch  (PIRIB) 
telephone  number  is  (703)  305-5805 

III,  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  1  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number bPP-3413iD  for 
azinphos-methyl  andor  docket  control 
number  OPP-34173C  for  phosmet  in  the 
subject  line  on  the  first  page  of  your 
response 

1   By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW'.,  Washington.  DC  20460 

2.  In  person  or  by  courier.  Deliver 
comments  to  Publir  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agencv,  Rm.  119.  Crvstal 
Mall  #2.  1921  Jefferson  Davis  Hwy  . 
Arlington,  VA.  The  PIRIB  is  open' from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  vou  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
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use  of  special  characters  and  any  form 
uf  encr\ption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
fde  format.  All  comments  in  electronic 
form,  must  be  identified  by  docket 
control  number  C3PP-,^4131D  for 
azinphos-methyl  and/or  docket  control 
number  {)PP-34173C  for  phosmet. 
Electnmic  comments  mav  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B  How  Should  I  Handle  CBl 
Information  that  I  Want  to  Submit  to  the 
Agency'' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  clami  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  b\  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  afldition  to  on(>  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
C;BI  or  the  procedures  for  claiming  CBI. 
please  consult  the  persons  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

C  What  Shcnild  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used. 

3  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice, 

8  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  in  the  subject  line  on 
the  first  page  of  your  response.  You  may 
also  provide  the  name,  date,  and 
Federal  Register  citation. 


IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  has  assessed  the  risks  of 
azinphos-methyl  and  phosmet  and  has 
reached  an  interim  risk  management 
decision  for  these  organophosphate 
pesticides.  For  azinphos-methyl,  28 
crop  uses  are  being  canceled,  7  crop 
uses  are  being  phased-out  over  4  years, 
and  8  crop  uses  will  be  allowed  to 
continue  as  "time-limited"  registrations 
for  another  4  years.  Prior  to  the 
expiration  of  the  4-year  period,  EPA  will 
conduct  a  comprehensive  review  of 
these  8  crop  uses,  based  on  the  latest 
scientific  information,  to  determine  if 
they  should  continue;  the  crops  with 
time-limited  registrations  include: 
Apples/crabapples,  blueberries,  brussels 
sprouts,  caneberries.  pears,  pine  seed 
orchards,  sweet  cherries,  and  the  use  of 
azinphos-methyl  by  nurseries  for 
quarantine  requirement.  The  crop  uses 
being  phased  out  in  4  years  include 
those  for:  Almonds,  cotton,  cranberries, 
peaches,  pistachios,  tart  cherries,  and 
walnuts. 

For  the  28  crop  uses  being  canceled 
for  azinphos-methyl,  there  will  be  no 
phase-out  period  since  there  are  viable 
alternatives.  Seven  crops  are  being 
allowed  to  continue  for  4  years  to 
facilitate  transition  to  viable 
alternatives.  Also,  the  Agency  will  allow 
a  time-limited  registration  for  4  years  for 
8  specific  uses  of  azinphos-methyl. 

For  phosmet,  3  uses  are  being 
voluntarily  canceled,  9  crops  are  being 
authorized  for  use  under  specific  terms 
for  5  years,  and  33  crops  are  being 
approved  for  continued  use.  The  new 
measures  on  phosmet  are  being 
implemented  under  an  agreement  with 
the  registrant.  The  3  voluntary 
cancellations  include  use  on:  Domestic 
pets,  household  ornamentals,  and 
household  fruit  trees.  A  group  of  9  crops 
will  be  authorized  for  use  for  5  years 
under  specific  terms:  Apples,  apricots, 
blueberries,  crabapples,  grapes, 
nectarines,  peaches,  pears,  and  plums/ 
dried  plums. 

To  enhance  protection  of  agricultural 
workers  from  azinphos-methyl  and 
phosmet  during  the  phase-out  and  time- 
limited  registration  periods,  a  variety  of 
stringent  new  precautions  are  being 
implemented  to  reduce  exposure, 
including  longer  periods  before  a 
worker  can  enter  a  treated  area,  limiting 
the  number  of  applications,  and 
prohibiting  aerial  application  for  almost 
all  azinphos-methyl  uses. 

Provided  that  risk  mitigation 
measures  are  adopted,  azinphos-methyl 
and  phosmet  fit  into  their  own  risk  cup; 
their  individual,  aggregate  risks  are 
within  acceptable  levels. 


EPA  has  been  evaluating  azinphos- 
methyl  and  phosmet  as  part  of  the 
Agency's  ongoing  process  to 
individually  review  the 
organophosphate  pesticides  and  take 
necessary  risk  reduction  measures  as 
required  under  the  FQPA  and  FIFR.\. 

The  interim  risk  management 
decision  documents  for  azinphos- 
methyl  and  phosmet  were  developed  as 
part  of  the  organophosphate  pesticide 
pilot  public  participation  process, 
which  increases  transparency  and 
maximizes  stakeholder  in\olvement  in 
EPA's  development  of  risk  assessments 
and  risk  management  decisions.  The 
pilot  public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC).  which  was 
established  in  April  1998.  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation.  EPA  worked  extensively 
with  affected  parties  to  reach  the 
decisions  presented  in  the  interim  risk 
management  decision  document  for 
azinphos-methyl  and  phosmet. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  written  comments  on  the  interim 
risk  management  decision  document  for 
azinphos-methyl  and/or  phosmet. 
Failure  to  participate  or  comment  as 
part  of  this  opportunity  will  in  no  way 
prejudice  or  limit  a  commenter's 
opportunity  to  participate  fully  in  any 
later  notice  and  comment  processes. 
Comments  submitted  will  become  part 
of  the  Agency  record  for  azinphos- 
methyl  and  phosmet. 

The  preliminary  risk  assessments  for 
azinphos-methyl  were  released  to  the 
public  on  August  12,  1998  (63  FR 
43175)  (FRL-6024-3)  through  a  notice 
published  in  the  Federal  Register.  The 
revised  risk  assessments  for  azinphos- 
methyl  were  released  to  the  public  on 
May  19,  1999  (64  FR  27258)  (FRL-6082- 
3)  through  a  notice  published  in  the 
Federal  Register. 

The  preliminary  risk  assessments  for 
phosmet  were  released  to  the  public  on 
January  15,  1999  (64  FR  2644)  (FRL- 
6056-9)  through  a  notice  published  in 
the  Federal  Register.  The  revised  risk 
assessments  for  phosmet  were  released 
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to  the  public  on  March  20,  2000  (65  FR 
14967)  (FRL-6499-2)  through  a  notice 
published  in  the  Federal  Register. 

The  phosmet  partial  interim 
reregi  strati  on  eligibility  decision 
document  and  the  benefits  assessments 
for  azinphos-methyl  and  phosmet  were 
released  to  the  public  on  September  13. 
2001  (66FR47657)JFRL-6802-7) 
through  a  notice  published  in  the 
Federal  Register 

EPA's  next  step  under  FQPA  is  to 
consider  the  cumulative  risks  of  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity. 
The  interim  risk  management  decision 
documents  on  azinphos-methyl  and 
phosmet  cannot  be  considered  final 
until  this  consideration  of 
organophosphate  cumulative  risks  is 
complete. 

When  the  cumulative  risks  of  the 
organophosphate  pesticides  have  been 
considered.  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
azinphos-methyl  and  phosmet  and 
further  risk  mitigation  measures  may  be 
needed. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  November  20,  2001. 
lack  E.  Housenger, 
Acting  Director.  Special  Review  and 
Reregislration  Division.  Office  of  Pesticide 
Programs. 

|FR  Dor.  0]-2q5.=58  Filed  11-27-01:  8:45  am) 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34168B;  FRL-6812-3] 

Organophosphate  Pesticide; 
Availability  of  Interim  Risk 
Management  Decision  Document 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  the  interim  risk 
management  decision  document  for  an 
organophosphate  pesticide,  pirimiphos- 
methyl.  This  decision  document  has 
been  developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
United  States  Department  of  Agriculture 
(USDA)  are  now  using  for  involving  the 
public  in  the  reassessment  of  pesticide 
tolerances  under  the  Food  Qualitv 
Protection  Act  (FQPA).  and  the 
reregislration  of  individual 
organophosphate  pesticides  under  the 


Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (F1FR.'\1 
DATES:  The  interim  risk  management 
decision  document  is  available  in  the 
OPP  docket  under  docket  control 
number  OPP-341BRB, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorilyn  Montford.  Special  Review  and 
Reregistrafion  Division  (7508C).  Office 
of  Pesticide  Programs.  EnMronmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW,.  Washington.  DC  20460: 
telephone  number:  (703)  308-8170,  e- 
mail  address:  montford.lorilvn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  document  for  pirimiphos- 
methyl. including  environmental, 
human  nealth.  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users:  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  bv  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  On  the  home  page  select 
"Laws  and  Regulations."  "Regulations 

and  Proposed  Rules.""  and  then  look  up 
the  entr\-  for  this  document  under  the 
"Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  interim  risk 
management  decision  documents 
released  to  the  public  may  also  be 
accessed  at  http://\\^^^y.epa  gov/ 

pesticides/reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  numbers 
OPP-34168B.  The  official  record 
consists  of  the  documents  specificallv 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 


Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIBl. 
Rm.  119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-.i805 

III.  What  Action  is  the  Agencj  Taking? 

EPA  has  assessed  the  risks  of 
pirimiphos-methyl  and  reached  an 
interim  Reregistration  Eligibility 
Decision  (IRED)  for  this 
organophosphate  pesticide.  Provided 
that  risk  mitigation  measures  are 
adopted,  pirimiphos-methyl  fits  into  its 
own  risk  cup:  its  individual  aggregate 
risks  are  within  acceptable  levels. 
Pirimiphos-methyl  is  used  primarily  on 
stored  corn,  sorghum  grain,  and  seed,  in 
cattle  ear  tags  and  for  the  fogging 
treatment  of  iris  bulbs.  Pirimiphos- 
methyl  residues  in  food  alone  do  not 
pose  risk  concerns.  With  mitigation 
reducing  worker  exposure  to 
pirimiphos-methyl  by  requiring  closed 
mixing  and  loading  systems  for 
admi.xture  grain  and  seed  treatment,  and 
requiring  additional  personal  protective 
equipment  for  workers,  risk  will  not  be 
of  concern.  Pirimiphos-methyl 
ecological  risks  are  also  below  the 
Agency's  level  of  concern. 

The  interim  risk  management 
decision  documents  for  pirimiphos- 
methyl  were  made  available  through  the 
organophosphate  pesticide  pilot  public 
participation  process,  which  increases 
transparency  and  maximizes 
stakeholder  involvement  in  EPA's 
development  of  risk  assessments  and 
risk  management  decisions.  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisorv 
Committee  (TT^C).  which  was 
established  in  April  1998.  as  a 
subcommittee  under  the  auspices  of 
EPAs  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agencys  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
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iniplernt-nting  this  pilot  process  in 
.August  1998.  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  the  interim  risk  management  decision 
documents,  which  conclude  the  pilot 
puhlu   participation  process  for 
pirimiphos-methyl.  As  part  of  the  pilot 
publit  participation  process,  numerous 
opportunities  for  public  comment  were 
offered  as  these  interim  risk 
management  decision  documents  were 
being  developed.  The  pirimiphos- 
niethvl  interim  risk  management 
decision  documents  therefore  are  issued 
in  final,  without  a  formal  public 
c:ommpnt  period.  The  docket  remains 
open,  however,  and  any  comments 
submitted  in  the  future  will  be  placed 
in  the  public:  docket 

The  risk  assessments  for  pirimiphos- 
mefhvl  were  released  to  the  public 
through  a  notice  published  in  the 
Federal  Register  of  lanuarv  H.  1999  (H4 
FK  1199)  iFRL-60.55-9).  and  March  i9, 
2(M)0  (fi5  PR  16592)  (FRL-6551-5). 

EP.-\'s  next  step  under  FQP.A  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision  for  the 
organophosphate  pesticides,  which 
share  a  (  nmmon  mechanism  of  toxicity. 
The  interim  risk  management  decision 
documents  on  pirimiphos-methyl 
cannot  be  considered  final  until  this 
cumulati\e  assessment  is  complete. 

When  the  cumulative  risk  assessment 
for  the  organophosphate  pesticides  has 
Ix^en  completed.  EPA  will  issue  its  final 
tolerance  reassessment  decision(s)  for 
pirimiphos-meth\l  and  further  risk 
mitigation  measures  may  be  needed. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Daifd   \ovember  16.  2001. 
Luis  A.  Rossi, 

Director.  Special  Review  and  Reregist ration 
Division.  Office  of  Pesticide  Programs. 
IFR  Dor.  01-29.=i59  Filed  11-27-01;  B:45  am] 

BILLING  CODE  6560- SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66297;  FRL-6810-1] 

Acephate;  Receipt  of  Requests  For 
Amendments  to  Delete  Uses  and  to 
Voluntarily  Cancel  Certain  Product 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  .Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by  certain 
acephate  registrants  to  amend  their 
registrations  for  products  containing 
0,S-dimethyl 

acetylphosphoramidothioate,  or 
acephate,  to  terminate  certain  uses  and 
voluntarily  cancel  certain  acephate 
product  registrations.  The  requests  to 
cancel  certain  uses  from  the 
registrations  will  reduce  residential 
risks  which  exceed  the  Agency's  level  of 
concern.  EPA  will  decide  whether  to 
approve  the  requests  after  consideration 
of  public  comment. 

DATES:  Comments  on  the  requested 
amendments  to  delete  uses  and  cancel 
product  registrations  must  be  submitted 
to  the  contact  person  at  the  address 
provided  under  FOR  FURTHER 
INFORMATION  CONTACT  by  December  28, 
2l)(il 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kimberly  Nesci  Lowe,  Special 
Review  and  Reregistration  Division 
(7508C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  N\V.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8059;  e-mail  address: 
Lowe. Idmherlx'^epa. gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice. 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
home  page  at  /i^p./Avww.epo.gov/.  To 
access  this  document,  on  the  home  page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entr\'  for  this  document 
under  the    Federal  Register — 
Environiiieaial  DocuiueuLs."  Yr/a  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 


IL  Acephate  Registrant  Requests  to 
Amend  Registrations 

A.  Background  Information 

Acephate  is  an  organophosphate 
insecticide  registered  to  control  certain 
insect  pests  on  a  varietv  of  field,  friiit. 
and  vegetable  crops;  in  food  handling 
establishments;  on  ornamental  plants 
both  in  greenhouses  and  outdoors;  and 
on  turfgrass  sites,  including  residential 
lawns,  golf  courses,  sod  farms,  and 
industrial  sites.  Acephate  is  also 
registered  for  use  in  and  around  the 
home  to  control  c:ommon  household 
insect  pests. 

Annual  domestic  use  is 
approximately  4  to  5  million  pounds  oi 
acephate  active  ingredient  per  year.  The 
vast  majority  of  acephate  usage  is  on 
agricultural  and  commercial  ornamental 
plant  use  sites.  Use  in  and  around  the 
home  is  a  small  fraction  of  total 
acephate  usage.  Acephate  use  in  the 
home  and  on  lawns  is  apparently 
somewhat  self-limiting  due  to  the 
pesticide's  objectionable  odor 

During  development  of  the  Interim 
Reregistration  Eligibility  Decision 
(IRED).  EPA  identified  risk  concerns  for 
residents,  including  children,  who 
contact  treated  surfaces  in  homes 
following  indoor  application.  EPA  also 
identified  a  risk  of  concern  for  young 
children  playing  on  treated  lawns.  In 
order  to  address  these  conc:erns  prior  to 
completion  of  the  IRED,  Valent  USA 
Corporation  (Valent)  and  the  other 
technical  registrants  notified  EPA  of 
their  intent  to  fornially  request 
amendment  of  their  registrations  to 
delete  these  uses. 

EPA  will  soon  release  the  IRED, 
which  further  describes  the  risks 
associated  with  acephate  uses  in  and 
around  the  home.  The  IRED  also 
outlines  EPA's  other  risk  ccnicerns  and 
risk  management  measures  adopted  in 
the  IRED  to  address  them. 

B.  Request  for  Voluntan'  Cancellation  of 
Certain  I'ses  and  Product  Registrations 

To  reduce  the  risk  posed  to  residents 
in  treated  homes  and  lawns.  EPA 
discussed  the  matter  with  all  technical 
acephate  registrants  and  ultimately 
obtained  general  agreement  on  the 
merits  of  dropping  certain  uses. 
Accordingly.  Valent  and  the  other 
registrants  of  technical  grade  acephate 
products  requested  the  voluntar\' 
deletion  of  the  key  uses  and  certain 
product  registrations.  End  use  product 
registrants  also  indicated  a  willingness 
to  drop  the  same  uses. 

On  October  15.  2001.  Valent.  the 
primarv"  technical  registrant  supporting 
the  reregistration  of  acephate.  submitted 
a  written  request  to  EPA  seeking  to 
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amend  its  manufacturing  and  end  use 
registrations  for  acephate.  Specifically, 
Valent  requested  that  EPA  amend  all  of 
its  registered  products  to  delete  the  use 
of  acephate  on  residential  indoor  and 
turfgrass  sites  (except  golf  courses,  sod 
farms,  and  spot  or  mound  treatment  for 
harvester  and  fire  ant  control).  The  use 
deletions  request  involves  seven  FIFRA 
section  3  registrations  held  by  Valent. 
Valent  also  requested  the  voluntarv 
cancellation  of  one  section  3 
manufacturing  use  registration  and  eight 
Special  Local  Need  registrations  under 
FIFR.'V  section  24(cl.  The  cancellations 
were  conditioned  on  EPA  granting 
certain  existing  stock  provisions.  Valent 
also  requested  that  EPA  waive  anv 
applicable  180-day  comment  period  for 
EPA  action  on  its  requests. 

During  October  2001.  nearly  identical 
use  deletion  requests  were  received 
from  the  other  three  technical 
registrants:  Drexel  C:hemical  Company. 
I'nited  Phosphorus.  Inc..  and  Micro  Flo 
Company  LLC.  Furthermore,  the 
remaining  end  use  product  registrants 
made  similar  use  deletion  requests, 


including  Whitmire  Micro-Gen  Research 
Labs.  The  Scotts  Companv  and  Pursell 
Technologies,  Inc, 

For  the  purposes  of  these  proposed 
use  deletions,  the  Agencv  is  using  the 
definition  at  40  CFR  152!3(u)  for  the 
"residential  use"  part  of  the  site 
description.  Residential  indoor  sites 
refers  to  all  "residential  use"  sites  that 
are  indoors.  Also,  the  "turfgrass"  use 
deletion  refers  to  any  turfgrass  use  site, 
unless  the  specific  turf  use  site  or  pest 
is  excepted  as  described  in  this 
notice. Thus,  turfgrass  use  directions  on 
revised  labeling  would  be  limited  to  golf 
course,  sod  farm,  and  spot  or  mound 
treatment  for  harvester  or  fire  ant 
control. 

Under  section  6(f|(l)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
Section  6(f)(1)(B)  of  FIFR.^  requires  that 
EPA  provide  a  30-day  comment  period 
on  the  request  for  voluntarv 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FIFR.^  requires  that  EPA 
provide  a  180-day  comment  period  on 


a  request  for  voluntarv-  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless:  (1)  The 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment.  The  registrants  have 
requested  that  EPA  waive  the  180-dav 
comment  period.  In  light  of  this  request. 
EPA  is  granting  the  request  to  waive  the 
180-day  comment  period. 

Table  1  specifies  the  time  frame  for 
the  use  deletions  and  proposed  existing 
stocks  provision  for  manufacturing  use 
products,  as  requested  by  the  technical 
registrants.  In  addition  to  conditions 
specified  in  Table  1,  registrants  may 
continue  formulating  acephate  products 
from  manufacturing  use  products 
labeled  with  deleted  uses  into  end  use 
products  labeled  exclusively  for  non- 
deleted  uses,  provided  the  other  time 
frames  in  Table  1  are  followed.  Such 
formulation  may  continue  until 
registrant  supplies  are  exhausted. 


Table  1.— Manufacturing  Use  Products:  Time  Frame  for  Use  Deletions  and  Proposed  Existing  Stocks 

Provision 


Product  Registration       Date  of  Use  Deletion     Effective  Date  of  Use  |   S^fncJ^t^s^e^^rS^S^r^^n'Sfe?  J^s        a'^?  Sstt^u^^o'n^S  - 

NumDer  Reauest  Delation?;  I      rr...... r- -  ^ 


Indoor  Residential 


19713-410 


10-16-01 


51036-246 


59639-41 


70506-3 


10-03-01 


10-15-01 


10-15-01 


12-31-01 


12-31-01 


12-31-01 


12-31-01 


12-31-01 


12-31-01 


Turfgrass' 


I 


Existing  StocKs  by 
the  Registrant 


10-31-02 


12-31-01 


10-31-02 


12-31-01 


10-31-02 


12-31-01 


12-31-01 


12-31-01 


10-31-02 


12-31-01 


otheS'speaS  '^^^'^"^  *°'  turfgrass  on  golf  courses,  sod  farms,  and/or  spot  or  mound  treatment  for  harvester  and  fire  ant  control  (unless 

Table   2   specifies   the   time   frame   for  the   use   deletions   and   proposed   existing  stocks   provision   for  affected  end 
use  products,  as  requested  by  end  use  registrants.  The  conditions  described  in  this  table  pertain  to  the  end  use  registrants 

of  acephate.  (N/,-\  in  Tables  2  and  3  means  "not  applicable.") 


Table  2.— End  Use  Products:  Time  Fran 

AE  FOR  Use  Deletions 

Effective  Date  ( 

AND  Proposed  Existing  Stocks  Provision 

Product  Registration  Num-     Date  of  Use  Deletion  Re- 

3f  Use  Deletions 

Last  Date  for  Sale  and 

Distribution  of  Existing 

Stocks  by  ttie  Registrant 

ber                                       quest 

Indoor  Residential         |              Turfgrass' 

239-2406 

10-17-01 

N/A 

10-31-02 

12-31-02 

239-2436 

10-19-01 

N/A 

10-31-02- 

12-31-02 

239-2440 

10-17-01 

12-31-01 

N/A 

12-31-02 

239-2461                                I  10-17-01 

N/A 

10-31-02- 

12-31-02 

239-2632                               :  10-17-01 

N/A 

10-31-02 

12-31-02 

499-373 

10-15-01 

12-31-01 

N/A 

12-31-02 

19713-495 

10-16-01 

12-31-01 

N/A 

12-31-02 

19713-497 

10-16-01 

N/A 

10-31-02 

12-31-02 
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Table  2.— End  Use  Products:  Time  Frame  for  Use  Deletions  and  Proposed  Existing  Stocks  Provision— 

i  Continued 


PrcxJuct  Registration  Num- 

r 

1 
Date  of  Use  Deletion  Re- 
quest 

1 ■ 

Effective  Date  of  Use  Deletions 

Last  Date  tor  Sale  and 

Distribution  of  Existing 

Stocks  by  tfie  Registrant 

Indoor  Residential 

Turfgrass' 

51036-236 

10-03-01 

N/A 

10-31-02 

12-31-02 

51036-252 

10-03-01 

M/A 

10-31-02 

12-31-02 

51036-237 

10-03-01 

12-31-01 

N/A 

12-31-02 

51036-337 

10-03-01 

N/A 

10-31-02 

12-31-02 

59639-26 

10-15-01 

N/A 

10-31-02 

12-31-02 

59639-28 

10-15-01 

N/A 

10-31-02 

12-31-02 

59639-31 

10-15-01 

12-31-01 

N/A 

12-31-02 

59639-33 

10-15-01 

N/A 

10-31-02 

12-31-02 

59639-87 

10-15-01 

N/A 

10-31-02 

12-31-02 

59639-91 

10-15-01 

N/A 

10-31-02 

12-31-02 

70506-1 

10-15-01 

N/A 

10-31-02= 

12-31-02 

73614-1 

10-17-01 

:N/A 

10-31-02 

12-31-02 

'Except  products  labeled  for  turfgrass  on  golf  courses,  sod  farms,  and/or  spot  or  mound  treatment  for  harvester  and  fire  ant  control  (unless 
othenwise  specified) 
■^Exception  for  harvester  ant  control  on  turfgrass  does  not  apply 

.As  previously  mentioned,  this  notice  also  announces  receipt  by  the  Agency  on  October  15,  2001.  of  a  request 
from  Vdlent  USA  Corpcjration.  1333  N.  California  Blvd.,  Ste.  600.  Walnut  Creek.  CA  94596  to  cancel  nine  acephate 
products  registered  under  section  3  or  24(c)  of  FIFRA.  These  registrations  are  listed  in  the  following  Table  3.  Canceled 
products  containing  deleted  uses  will  be  subject  to  the  same  time  frames  and  proposed  existing  stocks  provisions 
given  for  manufacturing  use  products  and  end  use  products  listed  in  Tables  1  and  2,  respectively. 

Table  3.— Acephate  Registrations  With  Pending  Requests  for  Cancellation 


Product  Registration  Number 

Product  Name 

Parent  Section  3  Registration  Number 

59639-42 

Valent  Orthene  MFG 

N/A 

AL960001 

Pinpoint  15  Granular 

59639-87 

FL890016 

Orthene  Turf,  Tree  and  Ornamental  Spray 

59639-26 

FL960007 

Pinpoint  15  Granular 

59639-87 

GA970002 

Pinpoint  15  Granular 

59639-87 

LA950011 

Pinpoint  15  Granular 

59639-87 

MS960016 

Pinpoint  15  Granular 

59639-87 

^C960001 

Pinpoint  15  Granular 

59639-87 

TX960011 

Pinpoint  15  Granular 

59639-87 

III.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFR-A  further  provides  that,  before 
acting  on  the  request.  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  Thereafter,  the 


Administrator  mav  approve  such  a 
request 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  w^ithdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  December  28,  2001.  This  written 


withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
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any  applicable  unsatisfied  data 
requirements. 

V.  Proposed  Existing  Stocks  Provision 

Pursuant  to  section  6(f)  of  FIFR.'\.  EPA 
proposes  to  grant  the  requests  for 
voluntary  amendment  and  cancellation 
during  the  appropriate  time  frames 
identified  in  Tables  1  and  2,  For 
purposes  of  the  cancellation  order  that 
the  Agency  proposes  to  issue  at  the 
close  of  the  comment  period  for  this 
announcement,  the  term  "existing 
stocks"  will  be  defined,  pursuant  to 
EPA's  Existing  Stocks  Policy  published 
in  the  Federal  Register  of  June  26,  1991 
(56  FR  29362).  as  those  stocks  of  a 
registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation.  Any  distribution,  sale,  or 
use  of  existing  stocks  after  the  effective 
date  of  the  cancellation  order  that  the 
Agency  intends  to  issue  that  is  not 
consistent  with  the  terms  of  that  order 
will  be  considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA, 

A.  Distribution,  Sale,  and  Use  of 
Products  with  Deleted  Uses  bv 
Registrants 

If  the  requested  use  deletions  are 
approved,  the  distribution,  sale,  or  use 
of  such  stocks  by  the  registrants  of 
acephate  products  will  not  be  lawful 
under  FIFRA  after  the  sale,  distribution, 
and  use  dates  listed  in  Tables  1  and  2. 
except  for  the  purposes  of  returns  and 
relabeling,  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  section  1 7  of  F1FR.'\.  or  for  proper 
disposal. 

B.  Distribution.  Sale,  and  Use  of 
Products  with  Deleted  I  'ses  by  Persons 
Other  than  Registrants 

If  the  requested  use  deletions  are 
approved,  retailers,  distributors,  and 
end-users  may  sell,  distribute,  or  use 
end-use  products  with  previouslv 
approved  labeling  which  have  been 
released  for  shipment  until  such 
supplies  are  exhausted,  as  presented  in 
Table  2. 

C  Distribution.  Sale,  and  Use  of 
Canceled  Products 

If  the  requested  voluntary  product 
cancellations  are  approved,  the  effective 
date  of  cancellation  will  be  the  date  of 
the  cancellation  order,  which  is 
projected  to  be  December  31.  2001.  The 
orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received  by  the 
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Agency.  In  this  case,  registrants  will 
also  be  subject  to  the  time  frames  and 
proposed  existing  stocks  provisions  for 
products  with  deleted  uses  described 
above,  as  appropriate  Unless  the 
provisions  of  an  earlier  order  applv, 
existing  stocks  already  in  the  hands  of 
dealers  or  users  can  be  distributed,  sold 
or  used  legally  until  they  are  exhausted. 
provided  that  such  further  sale  and  use 
comply  with  the  EPA-approved  label 
and  labeling  of  the  affected  product(si. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  November  13.  2001. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc,  01-29.i.=i6  Filed  1 1-27-01 :  8:45  am] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34240:  FRL-6811-8] 

Amendment  to  the  Rodenticide  Cluster 
and  Zinc  Phosphide  Reregistration 
Eligibility  Decision  (RED)  Documents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTK3N:  Notice. 

SUMMARY:  The  August  1998. 

Reregistration  Eligibility  Decision  (RED) 
documents  issued  for  the  rodenticide 
cluster  (brodifacoum,  bromadiolone. 
bromethalin,  chlorophacinone. 
diphacinone,  and  pival)  and  zinc 
phosphide  outlined  requirements  to 
lessen  the  probability  and  severity  of 
exposure  to  children  The  RED 
established  short-term  risk  mitigation 
including  the  incorporation  of  a 
bittering  agent  and  an  indicator  dye  in 
formulations  to  reduce  accidental 
exposures  to  children  and  pets.  In 
addition,  the  RED  established  the 
Rodenticide  Stakeholder  Workgroup 
(RSW)  to  develop  long-term  risk 
mitigation  measures  On  February  5. 
2001.  after  extensive  discussions, 
meetings,  and  recommendations  from 
the  RSW.  the  Agency  came  to  a  mutual 
agreement  with  the  rodenticide 
registrants  to  rescind  the  bittering  agent 
and  indicator  dye  requirements  from  the 
RED.  This  decision,  which  amends  the 
Rodenticide  Cluster  and  Zinc  Phosphide 
RED.  is  summarized  below. 
DATES:  Comments,  identified  by  docket 
rnntrnl  number  OPP-34240.  must  be 
received  on  or  before  December  28. 
2001 


ADDRESSES:  Comments  may  be 

submitted  by  mail,  electronically,  or  m 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1  nf  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
proper  receipt  by  EPA.  it  is  imperative, 
that  you  identih'  docket  control  number 
OPP-34240  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Inhn 
Pates.  Special  Review  and  Reregistrauon 
Division  (75080.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  N'W.. 
Washington.  DC  20460:  telephone 
number:  (703)  308-8195;  fax  number. 
(703j  308-7042;  e-mail  address: 
pates  |ohn@epa,gov 

SUPPLEMENTARY  INFORMATION: 
1.  General  Information 

A.  Does  this  Action  Applv  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  ma\'.  however,  be 
of  interest  to  companies  that  formulate 
rodenticides  for  use  by  certified 
personnel  and  the  general  public  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  anv  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

How  Can  I  Cret  Additional  Informutmn. 
Including  Copies  of  this  Document  and 
Other  Related  Documents'' 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
vi-ww  epa  gov    To  access  this  document, 
on  the  home  page  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules,    and  then  look  up  the 
entr\-  for  this  document  under  the 
"Federal  Register— Environmental 
Documents  '^'ou  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
i\-Vi-v^-  epa.gov/fedrgstr    In  addition. 
related  information  can  be  accessed  at: 
http ://»-WM. epa.gov  pesticides 

2.  In  person  The  .Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34240  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  gf\  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI)  This  official  record 
includes  the  documents  that  are 
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physically  located  in  the  docket,  as  well 
as,  tho  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
\ersion  of  the  official  record,  which 
inc:ludes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
aviiilahlc  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm   1 19.  CrystalMall 
#2  1921  lefferson  Davis  Hvvy., 
Arlington,  VA.  from  8.30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (70.f)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments'' 

You  may  >ul)init  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative,  that  you  identify  docket 
control  number  ()PP-34240.  in  the 
subject  line  on  the  first  page  of  your 
response. 

1   Rv  mail.  .Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Penn.sylvania  Ave..  NW.. 
Washington.  DC  20460. 

2.  In  person  nr  by  courier.  Deliver 
your  comments  to.  Public  Information 
and  Ret  ords  Integrity  Branch  (PIRIB). 
Infornidtiim  Resourc;es  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protecti<in  Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  lefferson  Davis  Hut.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Fridav.  ext  hiding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Elertrnnirallv  You  may  submit 
your  comments  electronically  by  e-mail 
to  ()pp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronif  .dly  that  you  consider  to  be 
CBI  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
VVnrdPerfect  6  1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34240'  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depositors  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
elertronicallv  that  vou  consider  to  be 
CBI.  You  ma\  claim  information  that 


you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Conunents  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimata  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  August  1998.  EPA  issued  two 
reregistration  eligibility  decision  (RED) 
documents  on  seven  rodenticide  active 
ingredients.  The  Rodenticide  Cluster 
RED  included  brodifacoum. 
bromadiolone,  bromethalin. 
chlorophacinone.  diphacinone,  and 
pival.  One  stand-alone  RED  covered  the 
active  ingredient  zinc  phosphide.  As  a 
group,  the  seven  active  ingredients  are 
registered  for  rodent  control  in  both 
agricultural  and  residential  settings.  In 
these  decision  documents.  EPA  found 
the  seven  rodenticides  eligible  for 
reregistration,  provided  certain 


modifications  were  made  to  the  terms 
and  conditions  of  registration  and  use. 
The  REDs  proposed  registration 
modifications  and  risk  mitigation 
measures  aimed  at  minimizing  the 
potential  risk  to  wildlife,  non-target 
animals  and  humans,  particularly 
children.  Some  of  these  modifications 
related  to  the  finding  that  the  use  of 
these  compounds  in  the  residential 
setting  was  responsible  for  a 
disproportionate  number  of  exposures 
to  children  (<6  years  old).  Over  a  2-year 
period,  the  American  Association  of 
Poison  Control  Centers  (AAPCC) 
collected  data  on  over  18.000  exposures 
cases  involving  such  young  children. 

Initial  concerns  centered  around 
exposure  to  children  in  the  residential 
setting.  The  Agency,  recognizing  the 
important  public  health  benefits  of 
rodenticides.  pursued  ways  of 
minimizing  potential  exposure  to 
children.  In  order  to  mitigate  the  risk 
from  the  use  of  rodenticides  and 
maintain  the  benefits,  the  Agency 
developed  a  two-pha.sed  approach. 
Phase  one  centered  on  short-term  risk 
mitigation  measures,  namely,  the 
incorporation  of  a  bittering  agent  and 
indicator  dye  in  rodenticide 
formulations.  Another  requirement  for 
registrants  was  to  submit  to  the  Agency 
annual  reports  on  incidents  of  exposure. 
It  was  perceived  that  this  information 
would  enable  the  Agency  to  determine 
whether  the  imposed  risk  mitigation 
measures  were  reducing  exposures  to 
humans,  particularly  children.  Phase 
two  involved  formation  of  a  stakeholder 
group  (the  RSVV)  whose  task  was  to  find 
technologies  or  other  measures  to 
preclude  such  incidents  from  occurring 
in  the  future. 

The  RSW  was  formed  in  1999  as  a 
subcommittee  under  the  federally- 
chartered  advisory  body,  the  Pesticide 
Program  Dialogue  ('ommittee  (PPDC). 
and  met  5  times  over  an  8-month  period 
in  1999.  In  forming  the  RSVV.  EPA's  goal 
was  to  generate  a  stakeholder  process 
that  would  explore  creative  ways  of 
improving  the  management  and/or 
regulation  of  rodenticides  labeled  for 
use  in  the  home.  The  RSW  was  to 
consider  evidence  of  the  problem  and 
develop  potential  measures  to  reduce 
exposures  involving  young  children 
while  being  mindful  of  the  following 
factors:  Public  health  benefits  of 
rodenticides;  avoiding  the  creation  or 
aggravation  of  other  human  health 
"hazards"  equity  among  those  who  bear 
the  cost  and  regulatory  burden;  and 
considering  the  overall  economy  and 
efficacy  of  the  recommendations. 

The  Rodenticide  Cluster  and  Zinc 
Phosphide  REDs  concluded  that  the 
rodenticide  bait  would  not  be  eligible 
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for  reregistration  without  including  an 
indicator  dye  and  bittering  agent  into 
the  formulations  of  all  rodenticide  baits 
These  indicator  dyes  were  expected  to 
show  whether  a  child  had  come  into 
contact  with  the  bait  by  leaving  a  stain 
on  a  child's  mouth  or  hands.  By  staining 
the  hands,  mouth,  etc..  of  an  exposed 
child.  EPA  believed  that  such  an 
indicator  dye  would  confirm  whether  a 
child  ingested  or  handled  any 
rodenticide  bait.  The  recommendation 
of  the  RSW  was  to  drop  this 
requirement  from  the  RED  due  to  the 
lack  of  suitable  dye.  Other  issues  of 
concern  included:  (1)  There  are  no  data 
on  indicator  dyes  as  an  adequate 
marker:  (2)  the  dye's  effect  on  the 
overall  efficacy  of  the  product;  (3) 
potential  cost  of  new  efficacy  testing;  (4) 
distinguishing  between  stains  on  a  child 
from  food  products  and  stains  from 
indicator  dyes;  (5)  finding  a  dye  that 
was  temporary;  and  (6)  contending  with 
inevitable  property  damage  resulting 
from  contacted  surfaces.  .Some  members 
of  the  RSW  felt  that  if  technology  was 
available,  indicator  dyes  might  have 
merit  in  managing  potential  exposure 
cases.  Additional  research  and 
development,  however,  is  needed  before 
implementing  such  a  requirement. 
The  REDs  also  concluded  that  a 
bittering  agent  be  incorporated  into  the 
formulations  of  all  rodenticide  baits 
with  the  intention  of  minimizing  the 
amount  of  bait  accidentally  ingested.  In 
theory,  a  bittering  agent  would  prevent 
a  child  from  taking  more  than  one 
mouthful,  thereby  possibly  limiting  the 
magnitude  and  severity  of  the  exposure. 
The  RSW  recommended  dropping  the 
bittering  agents  as  a  mandatory 
requirement.  Rodents  have  the  ability  to 
taste  bittering  agents  raising  the 
potential  for  bait  acceptance  problems. 
RSW  members  associated  with  urban  rat 
control  programs  strongly  believed  that 
bittering  agents  adversely  affect  the 
efficacy  of  rodenticide  baits.  Another 
point  of  contention  was  EPA's 
reluctance  to  allow  registrants  of 
products  containing  bittering  agents  to 
make  representations  on  the  labeling 
about  the  bittering  agent  as  a  safety 
feature.  Federal  regulations  prohibit 
making  safety  claims  on  pesticide 
labeling.  (See  40  CFR  156.10(a)(5)(ix)). 
Also,  inclusion  of  the  bittering  agent 
does  not  make  the  bait  less  toxic  nor 
does  it  provide  absolute  protection  for 
children. 

While  the  RSVV  recommended 
dropping  indicator  dyes  and  bittering 
agents  as  mandatory  requirements, 
members  also  recommended  that  EPA 
allow  industry  to  retain  the  option  of 
including  such  ingredients  in 


rodenticide  bait  products  on  a  voluntary 
basis. 

Therefore,  based  on  the  findings 
presented  to  the  PPDC  by  the  RSW.  EPA 
has  determined  that  the  rodenticide  bait 
products  are  eligible  for  reregistration 
without  indicator  dyes  and  bittering 
agents.  Although  indicator  dyes  and 
bittering  agents  may  not  be  necessary  in 
all  cases.  EPA  supports  voluntary 
incorporation  of  these  ingredients  in 
rodenticide  formulations. 

B  \'ext  Steps 

EPA  plans  to  move  forward  with  a 
series  of  steps  to  implement  the  other 
recommendations  of  the  RSVV  These 
include  modifying  label  language  for 
rodenticide  products,  examining  the 
potential  value  of  reducing  the  amount 
of  bait  per  placement  to  reduce  a  child's 
potential  maximum  exposure, 
considering  the  development  of  a 
website  with  educational  and  safety 
information  for  consumers,  and 
improving  the  collection  and  qualitytif 
data  on  exposures.  Additionally,  as 
discussed  in  the  1998  Rodenticide 
Cluster  RED.  EPA  is  evaluating  the 
comparative  risk  of  secondar\'  poisoning 
to  birds  and  nontarget  mammals 
associated  with  rodenticide  products. 
Included  in  this  comparative  ecological 
risk  assessment  are  three  second- 
generation  anticoagulants,  three  first- 
generation  anticoagulants,  and  three 
non-anticoagulants.  Through  the 
findings  of  this  comparative  risk 
analysis.  EP.^  hopes  to  bring  forth  a 
better  understanding  of  the  major 
differences  in  the  potential  risks  of  these 
compounds  and  their  overall 
implications  to  birds  and  non-target 
mammals  as  well  as  develop  any 
necessary  risk  mitigation  measures  that 
may  be  warranted  to  address  these  risks. 

EPA  has  received  comments  and 
recommendations  from  stakeholders 
regarding  label  improvement.  The 
Agency  is  in  the  process  of  reviewing 
these  recommendations  and  expects  to 
propose  a  strategy  for  label 
improvements  within  the  next  several 
month.s.  EPA  is  also  considering  efficacy 
and  other  information  to  determine  the 
feasibility  of  reducing  the  maximum 
quantity  of  bait  per  placement,  and  is 
also  considering  the  content  and 
presentation  of  consumer  safety 
information  that  might  be  appropriate 
for  a  rodenticide  website  The  Agenc\' 
has  also  obtained  funds  to  purchase 
annual  poisoning  incident  data  directly 
from  the  American  Association  of 
Poison  Control  Centers  (,A.\PCC).  EPA 
will  review  these  and  other  data,  such 
as  those  submitted  to  the  Agency  under 
FIFRA  section  6(a)(2J.  to  explore  the 
underlying  causes  of  exposures,  as  well 


as.  the  adequacy  of  actions  taken  to 
reduce  both  the  frequency  and  severity 
of  incidents  The  Agency  will  continue 
to  monitor  incident  data  in  an  effort  to 
maintam  awareness  of  reported 
exposures  and  to  reduce  the  overall 
number  of  exposures  to  children. 

Finally,  the  Agency  plans  to  amend 
the  1998  RED  to  address  the  findings  of 
the  comparative  ecological  risk 
assessment,  which  is  now  near 
completion.  EPA  plans  to  use  a  public 
participation  process  to  ensure 
transparency  and  stakeholder 
involvement  in  the  development  of  the 
risk  assessment  and  risk  management 
documents  and  decisions.  This  will 
parallel  the  process  currently  in  use  for 
tolerance  reassessment  and 
reregistration  of  other  pesticides,  and 
will  involve  an  error-only  review  by  the 
registrants  and  federal  agencies,  public 
comment  on  the  risk  assessment  and 
risk  characterization,  and  public 
comment  on  EPA's  risk-reduction 
proposal  prior  to  EPA's  final  risk 
management  decision.  This  process  is 
expected  to  be  completed  in  FY-2002. 

Registrants  are  reminded  that  the  date 
of  publication  of  this  Federal  Register 
Notice  will  start  the  8-month  timetable 
for  data  submission  as  required  per  the 
Product  Data  Call-in  (PDCI)  Other  time 
frames  will  also  be  imposed  as  required 
per  the  Generic  Data  Call-In  as  set  forth 
in  the  Rodenticide  Cluster  RED:  both  of 
which  had  been  temporarily  put  on 
hold,  due  to  the  RSVV  process 

C  What  is  the  Agency's  Authority  for 
this  Action? 

EPA's  legal  authority  for  the  RED 
documents  issued  for  the  rodenticide 
cluster  (brodifacoum.  bromadiolone. 
bromethalin.  chlorophacinone, 
diphacinone.  and  pi\al]  and  zinc 
phosphide  comes  from  section 
4(g)(2)(A)  of  FIFR.\,  Section  4(g)(2)(A) 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration."  before  calling  in 
product-specific  data  on  individual  end- 
use  products,  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection. 

Dated:  November  13.  2001- 
l^is  A.  Rossi. 

Director.  Special  Review  and  Reregistratior> 
Division.  Office  of  Pesticide  Programs. 
jFR  Doc.  01-29557  Filed  11-27-01:  8:45  am) 
BiLUMG  CODE  6S60-S0-S 


59428 


Federal  Register/ Vol.  66,  No.  229 / Wednesday.  November  28,  2001 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00732:  FRL-6792-8] 

Pesticide  Science  Policy:  Guidance  for 
Performing  Aggregate  Exposure  and 
Risk  Assessments;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  announces  the 
avdildhilitv  of  thf  revised  version  of  the 
pesticide  science  policv  document 
entitled  "Guidance  for  Performing 
Aggregate  Exposure  and  Risk 
Assessments."  This  notice  is  one  in  a 
series  concerning  science  policy 
documents  related  to  the 
implementation  of  the  Federal  Food. 
Drug,  and  C.osmetic  Act  (FFDCA).  as 
amended  bv  the  Food  Qualitv  Protection 
Act  of  199H  (FQPA) 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Dovle.  Enviriinniental  Protection 
Agency  (7.503C:;.  1200  Pennsylvania 
Ave.,  NVV.,  Washington.  DC  20460: 
telephone  number:  (703)  308-2722;  fax 
number:  (703)  305-0871:  e-mail  address: 
dovle.elizabethifiepagov 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

Ydu  may  be  potentially  affected  bv 
this  action  if  vou  manufactun>  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
UK  lude.  hut  are  not  limited  to: 


Examples  of 

Categones 

NAICS 
codes 

potentially 
affected  enti- 
ties 

Pesticide 

32532 

Pesticide 

producers 

manufac- 
turers 

Pesticide  for- 
mulators 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
affected  by  this  action.  Other  tvpes  of 
entities  not  listed  could  also  be  affected. 
The  North  .American  Industrial 
Classificatirm  Svstem  (NAICS)  codes 
have  been  prcnided  to  assist  you  and 
others  in  determining  whether  or  not 
this  notice  affects  certain  entities.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 


B  How  Can  1  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  the 
science  policy  documents,  and  certain 
other  related  documents  that  might  be 
available  from  the  Office  of  Pesticide 
Programs'  home  page  at  http:// 

^\-ww. epa.gov /pesticides.  On  the  Office 
of  Pesticide  Programs'  home  page  select 
"FQPA'\and  then  look  up  the  entry  for 
this  document  under  "Science 
Policies."  You  can  also  go  directly  to  the 
listings  at  the  EPA  home  page  at 
http:/ /wTimv. epa.gov.  On  the  Home  Page 
select  "Laws  and  Regulations." 
"Regulations  and  Proposed  Rules,  "  and 
then  look  up  the  entry  to  this  document 
under  "Federal  Register — 
Environmental  Documents."  You  can  go 
directly  to  the  Federal  Register  listings 
at  h ttp :/ /www .epa.gov/fedrgstr. 

2.  FaX'On-demand.  You  may  request  a 
faxed  copy  of  the  science  policy 
documents,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527.  Select  item  6087  for  the 
document  entitled  "Guidance  for 
Performing  Aggregate  Exposure  and 
Risk  Assessments."  You  may  also  follow 
the  automated  menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00732.  In  addition,  the  documents 
referenced  in  the  framework  notice, 
which  published  in  the  Federal  Register 
of  October  29.  1998  (63  FR  58038)  (FRL- 
6041-5),  under  docket  control  number 
OPP-00557,  are  considered  as  part  of 
the  official  record  for  this  action  under 
docket  control  number  OPP-00732  even 
though  not  placed  in  the  official  record. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  and  other  information 
related  to  this  action,  including  anv 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 


II.  Background  Information 

On  August  3,  1996.  FQPA  was  signed 
into  law.  The  FQPA  significantly 
amended  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  FFDCA.  Among  other  changes, 
FQPA  established  a  stringent  health- 
based  standard  ("a  reasonable  certainty 
of  no  harm")  for  pesticide  residues  in 
foods  to  assure  protection  from 
unacceptable  pesticide  exposure  and 
strengthened  health  protections  for 
infants  and  children  from  pesticide 
risks. 

Thereafter,  the  Agency  established  the 
Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  .Advisory  C^ouncil  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  the  broad  policv  choices 
facing  the  Agency  and  on  strategic 
direction  for  the  Office  of  Pesticide 
Programs  (OPP).  The  Agency  has  used 
the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulator\'  decisions  that  meet  the  new 
FFDCA  standard,  but  that  could  be 
revisited  if  additional  information 
became  available  or  as  the  science 
evolved.  In  addition,  the  Agency  seeks 
independent  review  and  public 
participation,  generally  through 
presentation  of  the  science  policy  issues 
to  the  FIFRA  Scientific  Advisory  Panel, 
a  group  of  independent,  outside  experts 
who  provide  peer  review  and  scientific 
advice  to  OPP. 

During  1998  and  1999.  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
established  a  second  subcommittee  of 
NACEPT.  the  Tolerance  Reassessment 
Advisory  Committee  (TRAC)  to  address 
FFDCA  issues  and  implementation. 
TRAC  comprised  more  than  50 
representatives  of  affected  user, 
producer,  consumer,  public  health, 
environmental,  states,  and  other 
interested  groups.  The  TRAC  met  from 
May  27.  1998.  through  .April  29,  1999. 

In  order  to  continue  the  constructive 
discussions  about  FFI3CA.  EPA  and 
USDA  have  established,  under  the 
auspices  of  NACEPT.  the  Committee  to 
Advise  on  Reassessment  and  Transition 
(CARAT).  The  CAR.AT  provides  a  forum 
for  a  broad  spectrum  of  stakeholders  to 
consult  with  and  advise  the  Agency  and 
the  Secretary  of  Agriculture  on  pest  and 
pesticide  management  transition  issues 
related  to  the  tolerance  reassessment 
process.  The  CARAT  is  intended  to 
further  the  valuable  work  initiated  by 
the  FSAC  and  TRAC  toward  the  use  of 
sound  science  and  greater  transparency 
in  regulatory  decisionmaking,  increased 
stakeholder  participation,  and 
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reasonable  transition  strategies  that 
reduce  risks  without  jeopardizing 
American  agriculture  and  farm 
communities 

As  a  result  of  die  1998  and  1999 
TRAC  process,  EPA  decided  that  the 
implementation  process  and  related 
policies  would  benefit  from  providing 
notice  and  comment  on  major  science 
policy  issues.  The  TRAC  identified  nine 
science  policy  areas  it  believed  were  key 
to  implementation  of  tolerance 
reassessment.  EPA  agreed  to  provide 
one  or  more  documents  for  comment  on 
each  of  the  nine  issues  by  announcing 
their  availability  in  the  Federal 
Register.  In  a  notice  published  in  the 
Federal  Register  of  October  29.  1998  (63 
FR  58038).  EP.A  described  its  intended 
approach.  Since  then.  EPA  has  been 
issuing  a  series  of  draft  documents 
concerning  the  nine  science  policy 
issues.  This  notice  announces  the 
availability  of  the  revised  science  policy 
document  concerning  aggregate 
exposure  and  risk  assessment 

III.  Summary  of  "Guidance  for 
Performing  Aggregate  Exposure  and 
Risk  Assessments" 

EP.A  IS  responsible  for  regulating 
pesticide  residues  in  food  under  the 
FFDCA.  In  1996.  Congress  passed  the 
FQPA  which  amended  FFDCA.  The 
FQPA  amendments  to  the  FFDCA 
directed  EPA  to  consider  "aggregate 
exposure"  in  its  decisionmaking. 
Aggregate  exposure  and  risk  assessment 
involve  the  analysis  of  exposure  to  a 
single  chemical  by  multiple  pathways 
and  routes  of  exposure.  The  pathways  of 
exposure  considered  in  this  guidance 
document  include  the  potential  for 
pesticide  residues  in  food  and  drinking 
water,  as  well  as  residues  from  pesticide 
use  in  residential,  non-occupational 
environments.  The  pathway  of  exposure 
refers  to  how  human  behavioral  patterns 
potentially  interact  with  pesticides  in 
the  environment.  All  potential,  relevant 
routes  of  exposure  are  analyzed  within 
an  aggregate  exposure  assessment. 
These  include  the  oral,  dermal 
(absorption),  and  inhalation  routes  of 
exposure.  Thus.  OPP  was  required  by 
the  FQPA  amendments  to  modif\'  its 
exposure  and  risk  assessment  methods 
to  consider  that  pesticide  chemicals 
may  enter  the  body  through  various 
pathways  (through  food,  drinking  water, 
and  residential  uses)  and  routes 
(ingestion,  dermal,  and  inhalation). 

In  response  to  the  FQP.A  mandates  to 
consider  aggregate  exposure,  OPP 
implemented  HED  SOP  97.2  Interim 
Guidance  for  Conducting  Aggregate 
Exposure  and  Risk  Assessments 
(November  26.  1997)  (Stasikowski. 
1997a)  (Interim  Guidance)  in  1996  for 


assessing  aggregate  exposure  and  risk. 
This  guidance  uses  a  mix  of  data  as 
point  estimates  and  data  in  a 
distributional  form.  According  to  the 
interim  guidance,  most  frequently  the 
"high-end"  or  "upper  bound"  point 
estimates  from  the  drinking  water  and 
residential  exposure  pathways  are 
added  to  an  estimate  of  food  ingestion 
exposure  from  food  (for  acute 
exposures,  the  99.9th  percentile  on  the 
distribution  of  daily  exposures).  The 
aggregate  guidance  presented  in  this 
document  supports  a  different 
approach.  This  guidance  expands  upon 
the  interim  guidance  to  include  the  way 
in  which  aggregate  exposure  and  risk 
assessment  may  be  performed  when 
"ideal  "  data,  methods  and  tools  are 
available. 

The  current  guidance  document 
discusses  the  interim  guidance  methods, 
but  emphasizes  an  expanded  approach 
which  looks  beyond  the  interim 
guidance  to  encompass  the  use  of 
distributional  data  for  all  pathways  of 
exposure  when  data  are  available.  A 
distributional  data  analysis  (as  opposed 
to  a  point  estimate  approach)  is 
preferred  because  this  tool  allows  an 
aggregate  exposure  assessor  to  more 
fully  evaluate  exposure  and  resulting 
risk  across  the  entire  population,  not 
just  the  exposure  of  a  single,  high-end 
individual.  The  expanded  guidance 
encourages  assessment  techniques 
which,  using  a  combination  of  data, 
models,  and  reasonable  judgements, 
represent  each  potentially  exposed 
"individual"  in  the  population  over 
calendar  time.  A  baseline  requirement 
of  this  approach  is  that  the  exposure 
parameters  associated  with  each 
hypothetical  individual  must  be 
coherent,  consistent,  and  logical.  This 
means  the  hypothetical  individual's 
temporal  exposure  characteristics, 
spatial  exposure  characteristics,  and 
demographic  and  behavioral  exposure 
characteristics  should  be  consistent  and 
reasonable  for  each  type  of  individual. 
for  each  day  in  the  assessment,  over  all 
days  in  the  assessment.  The  use  of 
distributional  data  sets  which  comprise 
the  aggregate  exposures  to  many 
individuals  in  the  population  of  interest 
and  the  principle  that  the  individual's 
aggregate  exposure  be  consistent  in 
temporal,  spatial  and  demographic 
characteristics  arc  two  central 
components  to  this  expanded  aggregate 
exposure  and  risk  guidance  document. 
Using  this  approach  OPP  and  others  in 
the  risk  assessment  community  can 
move  toward  using  a  distribution  of 
total  aggregate  exposures  to  many  t^'pes 
of  individuals  potentially  exposed  in  a 
population  of  interest. 


A  version  of  the  aggregate  guidance 
was  presented  to  the  FIFR.A  Scientific 
Advison.-  Panel  (SAP)  in  Februar\-  of 
1999.  SAP  member  comments  were 
incorporated  into  the  guidance 
document  where  appropriate.  On 
November  10.  1999,  the  availability  of 
the  draft  "Guidance  for  Performing 
Aggregate  Exposure  and  Risk 
Assessment"  (Aggregate  Guidance)  was 
published  in  the  Federal  Register  (64 
FR  61343)  (FRL-6388-8).  and  public 
comments  were  requested  on  the  overall 
content  of  the  document  as  well  as 
seven  specific  questions.  Based  in  part 
on  the  comments  received,  this  science 
policy  paper  was  revised  and  is  now 
being  issued  in  its  revised  format.  In 
addition.  OPP  has  prepared  a  separate 
Response-to-Comment  document 
which  specifically  addresses  comments 
received. 

This  revised  document  is  organized  to 
present  an  overview  of  aggregate 
exposure  and  risk  assessment 
highlighting  revised  and  expanded 
concepts.  Section  I  describes  the 
regulator)'  background  of  aggregate 
assessment,  gives  a  brief  introduction  to 
the  scope  and  organization  of  the 
document,  and  provides  a  review  of 
some  of  the  key  terms  and  definitions  in 
this  document.  Section  II  of  the 
document  provides  a  description  of 
current  practices  and  data  sources 
utilized  in  conducting  aggregate 
exposure  analysis,  including  an 
explanation  of  the  combination  of 
probabilistic  (food  pathway  only  at  this 
time)  and  deterministic  types  of 
exposure  assessments.  Section  111 
provides  a  general  framework  and  set  of 
key  concepts  for  the  refinements  put 
forth  in  the  Aggregate  Guidance. 
Pathway-specific  considerations  based 
upon  the  revised  guidance  are  for 
performing  aggregate  exposure  and  risk 
assessment,  expanding  upon  the  Interim 
Guidance  for  Conducting  Aggregate 
Exposure  and  Risk  Assessment. 
Following  this  section,  there  are 
recommendations  for  future  data  and 
research  needs  (Section  V)  as  well  as  an 
acknowledgment  of  the  limitations  in 
conducting  aggregate  exposure 
assessments  (Section  \T).  The  last 
section  of  the  document.  Section  VII. 
describes  approaches  to  model 
validation  and  verification,  an 
important  part  of  evaluating  aggregate 
exposure  and  risk  assessments,  as 
assumptions  embedded  in  any  model 
and/or  method  and  uncertainties  and 
variability  in  the  input  data  can  be 
significant  to  the  outcome  of  the 
assessment. 

The  current  guidance  document  is 
one  of  a  series  of  documents  that  OPP 
is  issuing  with  specific  emphasis  on 
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addressing  new  facets  of  the  risk 
assessment  process  as  required  by 
FQPA.  In  particular,  the  current 
document  relies  heavily  on  the 
E.xposure  Factors  Handbook  (USEPA. 
1997b).  the  Residential  SOPs  (USEPA, 
1997a).  the  Interim  Guidance 
(Stasikowski.  1997a)  and  Guidance  for 
Submission  of  Probabilistic  Human 
Health  Exposure  Assessments  to  the 
Office  of  Pesticide  Programs  (USEPA. 
1998c:).  These  earlier  doc:uments 
provide  substantial  background  to  the 
information  provided. 

IV.  Policies  Not  Rules 

The  polic\  dorument  discussed  in 
this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decisionmakers,  and  to  the  public.  As  a 
guidance  document  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases.  EPA  will  explain  whv  a 
different  course  was  taken.  Similarlv. 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  not  be 
.ipplied. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  November  16,  2001. 
Susan  B.  Hazen. 

Assistant.  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
IFR  Doc.  01-29386  Filed  11-27-01:  8:45  ami 

BILLING  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  2514] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
section  1.429(ej.  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  (:Y-A257.  445  12th 
Street,  SVV  .  Washington,  D(.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualcx  International  (202) 
8fi3-2893.  Oppositions  to  this  petition 


must  be  filed  by  December  13,  2001,  See 
section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  the  Table  of 
Allotments  for  FM  Broadcast  Stations 
(MM  Docket  No.  00-169,  RM  -9953). 

Number  of  Petitions  Filed:  1. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Dor.  01-29575  Filed  11-27-01;  8:45  am) 

BILUNG  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secrertary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register, 

Agreement  No.:  01 1 782, 

Title:  COSCON/HIS/SEN  Slot 
Allocation  &  Sailing  Agreement. 

Parties:  COSCO  Container  Lines 
Company,  Ltd,,  Hanjin  Shipping  Co., 
Ltd..  Senator  Lines  GMBH. 

Sxmopsis:  The  proposed  agreement 
authorizes  the  parties  to  charter 
container  space  to  and  from  each  other 
and  rationalize  port  calls  and  sailings  in 
the  trade  between  ports  in  Asia, 
including  China,  Hong  Kong,  Taiwan. 
Korea,  and  Japan,  and  the  U.S.  Pacific 
coast. 

Dated;  November  23,  2001. 

By  Order  of  the  Federal  Maritime 
Commission 
Theodore  A-  Zook. 
Assistant  Secretary. 
IFK  D()(  .  01-29589  Filed  11-27-01:  8:45  am] 

BILUNG  CODE  6730-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Blood  Safety  and 
Availabiltty 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  meeting. 


Thursday.  January  31.  2002  and  Friday, 
Februarv'  1,  2002  from  8  a.m.  to  5  p,m' 
The  meeting  will  take  place  at  the  Hvatt 
Regency  Hotel  on  Capitol  Hill,  400  New 
Jersey  Ave,,  N\V..  Washington.  DC 
20001.  The  meeting  will  be  entirely 
open  to  the  public. 

The  purpose  of  this  meeting  will  be  to 
discuss  what  lessons  can  be  learned 
from  the  events  surrounding  September 
11.  2001  regarding  the  safety  and  the 
availability  of  the  nation's  blood  supply. 

Public  comment  will  be  limited  to 
five  minutes  per  speaker.  Those  who 
wish  to  have  printed  material 
distributed  to  Advisory  Committee 
members  should  submit  thirty  (30) 
copies  to  the  Executive  Secretary  prior 
to  close  of  business  January  17.  2002.  In 
addition,  anyone  planning  to  comment 
on  either  item  is  encouraged  to  contact 
the  Executive  Secretary  at  her/his 
earliest  convenience. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  D.  Nightingale.  MD.  Executive 
Secretary.  Advisory  Committee  on 
Blood  Safety  and  Availability. 
Department  of  Health  and  Human 
Services,  Office  of  Public  Health  and 
Science.  200  Independence  Ave..  SW., 
Room  736-E.  Washington,  DC  20201. 
Phone  (202)  690-5558.  FAX  (202)  260- 
9372,  e-mail 
StephenDS'ight  ingale@osophs.dlihs.gov. 

DriUui:  November  21 .  2001. 
Stephen  D.  .Vightingale, 

Executive  Secretary:  .-'idvisory  Committee  an 

Blood  Safety  and  Availability. 

IFR  Doc.  01-29604  Filed  11-27-01;  8:45  am] 

BILLING  CODE  4150-2S-M 


The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-12] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  .section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090, 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Adolescents  At  Risk 
for  HIV:  Planning  for  a  Community- 
Level  Intervention — New — National 
Center  for  HI\'.  STD,  and  TB  Pre\ention 
(NCHSTP).  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  purpose  of 
this  request  is  to  obtain  approval  to 
conduct  a  formative  research  study  to 
understand  the  prevalence  of  HIV 
prevention  and  drug  use  behaviors  and 
their  influences  among  adolescent 
children  of  women  who  use  crack. 
Adolescent  children  of  parents  who  use 
crack  experience  a  range  of  individual 
and  environmental  risk  factors  that 
increase  their  susceptibility  to  HIV  due 
to  their  parents'  drug  and  sexual  risk 
behaviors  and  resource-poor 
environments  Despite  the  piultiple  risk 
factors,  these  adolescents  often  do  not 
receive  community-level  HIV 
prevention  services  that  promote  their 
healthy  development  into  young  adults. 


The  goals  of  the  study  are  to  identify 
individual,  parent,  peer,  school,  and 
community  influences  on  HI\' 
prevention  and  risk  behaviors  of 
adolescent  children  of  crack  users  in  an 
urban  North  Carolina  community  and  to 
develop  a  community-level  HI\' 
prevention  intervention  plan  targeting 
these  adolescents.  The  objectives  of  the 
study  are  to  (a)  conduct  adolescent 
interviews  and  observations  of  their 
neighborhoods;  (b)  to  conduct  maternal 
interviews;  (c)  to  administer  mailed 
teacher  questionnaires:  and  (d)  to 
interview  community  pro\'iders. 

The  sample  will  be  drawn  from 
mothers  participating  in  an  HIV 
prevention  intervention  tailored  to 
African-American  women  reporting 
current  crack  use.  To  be  eligible  for  the 
proposed  study,  women  must  (1)  be 
mothers;  (b)  report  that  they  have  at 
least  one  child  between  12  and  17  years 
old  who  is  currently  living  in  the  same 
household;  (c)  provide  written  consent 
for  their  adolescent  child(ren)  to 
participate  in  this  study,  and  id)  provide 
written  consent  to  gather  information 
from  their  child(ren)'s  teacher  about  his 
her  behavior  and  school  performance 
Mothers  will  be  asked  about  their  drug 
use  and  risk  behaviors,  parenting,  and 
their  adolescents'  behaviors  and  school 
performance  Adolescents  will  be  asked 
about  their  current  drug  use,  abstinence 
and/or  sexual  experience,  behaviors, 
school  performance,  HIV- AIDS-related 
beliefs,  and  other  perceived  influences 
from  family,  school,  and  peers   During 
indi\'idual  inter\'iews,  adolescent 
participants  will  be  asked  for  the  name 
of  the  teacher  with  whom  they  spend 


the  most  time  at  school.  These  teachers 

will  be  invited  to  complete  a  mailed 
questionnaire  about  the  target 
adolescents'  behavior  and  school 
performance,  as  well  as  a  brief  survey 
about  school-level  HIV  prevention 
resources  and  barriers,  and  perceptions 
of  student  substance  abuse  and  health 
behaviors.  Maternal,  adolescent,  and 
teacher  questions  will  be  drawn  from 
the  Achenbach  behavior  rating  system 
and  other  youth  sur\'eys  (e.g.,  the 
National  Household  Sur\'ey  on  Drug 
.■\busel  with  national  comparison  data. 
Community  providers  from  local 
organizations  that  provide  formal  and 
informal  ser%'ices  to  adolescents  will  be 
inter\*iewed  to  assess  current  services, 
resources,  utilization,  accessibility,  and 
barriers  to  care.  Community 
observations  will  also  be  conducted  in 
settings  identified  by  adolescents  as 
places  and  neighborhoods  they  frequent 
to  identify  geographic  information  that 
may  serve  to  mobilize  community- 
resources  toward  an  HIV  prevention 
intervention. 

The  data  will  be  summarized  to 
understand  the  prevalence  of  HIV 
prevention  and  drug  use  behaviors  and 
their  influences  within  the  study  sample 
of  adolescent  children  of  mothers  who 
use  crack.  Together,  these  data  will  be 
presented  at  a  planning  meeting  with 
key  community  providers  near  the  close 
of  the  study.  The  purpose  of  this 
meeting  will  be  to  facilitate  community- 
level  collaboration  and  to  develop  a 
community  intervention  plan  to  prevent 
HIV  among  high-risk  adolescent 
children  of  crack  users. 

There  is  no  cost  to  respondents. 


Respondents 


Numtjer  of 
respondents 


Numt)er  o1 

responses  pet 

respondent 


Average  re- 

sponseburden 

(in  hours) 


Total  burden 
(in  hours) 


Mothers  

Adolescents  

Teachers  

Community  Providers 

Total    


154 
154 
154 
20 


75/60 
75/60 
30/60 
75/60 


192  5 
192  5 

77 

25 


487 


Dated:  November  23,  2001. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy .  Planning 
and  Evaluation.  Centers  for  Disease  Control, 
and  Prevention. 
IFR  Doc,  01-29620  Filed  11-27-01:  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01D-0435] 

International  Conference  on 
Harmonisation;  Draft  Guidance  on 
Electronic  Common  Technical 
Document  Specification;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HH'^; 

ACTION:  Notice, 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Electronic  Common  Technical 
Document  Specification  "  (eCTDl.  The 
draft  guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceutlcal.^  for  Human  Use  (ICH). 
The  draft  guidance  defines  the  means 
for  industry-to-agenr\-  transfer  of 
regulatory  information  that  will 
facilitate  the  creation,  review,  life  cvcle 
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mandgement,  and  archiving  of  the 
electronic  submission.  The  draft 
guidance  is  intended  to  assist  industry 
in  transferring  elet:tronicall\'  their 
marketing  applications  for  human  drug 
and  biologifdl  products  to  a  regulatorv 
authoritN . 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  bv 
February  26,  2002,  General  comments 
nn  agency  guidance  documents  are 
welcome  at  an\-  time 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research,  Fof)d  and  Druu 
.Administration.  5bOO  Fishers  Lane, 
Kockville.  MD  20857,  or  the  Office  of 
('nmmunication.  Training  anfi 
Manufacturers  .Assi.stante  iHFM-40). 
(Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville,  MD  208,-i2-1448,  301-827- 
3844,  FAX  888-CBERFAX  Send  two 
>i'lf-a<ldressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
yuidanft'  tn  tlu'  Dockets  Management 
Bran(  h  iHF.\-i05).  Food  and  Drug 
.Administration.  56.'<0  Fishers  Lane,  rm. 
IDHl.  Rockville,  MD  20852,  Seethe 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Robert  Yetter. 
Center  for  Biologies  Evaluation  and 
Research  {HFM-25).  Food  and  Drug 
Administration.  1401  Rockville 
Pike,  Rockville.  MD  20852,  301- 
827-0373,  or  Gregory  V.  Brolund. 
Center  for  Drug  Evaluation  and 
Research  (HFD-070).  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301- 
827-3516. 
Regarding  the  ICH:  Janet  ).  Showalter. 
Office  of  International  Programs 
(HFC;-1).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827- 
0864 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

in  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmf>nization  of  regulatorx' 
requirements,  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seekinu  scientificallv  based  harmonized 
ti'chnical  procedur(>s  for  pharmaceutical 
development.  One  of  the  goals  of 


harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission: 
the  European  Federation  of 
Pharmaceutical  Industries  Associations; 
the  Japanese  Ministry  of  Health.  Labour, 
and  VVelfare;  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Eyaluatian  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 
The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  regulation  (GGP)  (21 
CFR  10.115),  this  document  is  being 
called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  As  of 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
guidance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  sources  (see  the  ADDRESSES 
section).  Draft  guidances  are  left  in  the 
original  ICH  format.  The  final  guidance 
is  reformatted  to  conform  to  the  GGP 
style  before  publication. 

"In  Juno  2001,  the  ICH  Steering 
Committee  agreed  that  a  draft  guidance 
entitled  "Electronic  Common  Technical 
Document  Specification"  should  be 
made  available  for  public  comment  and 
testing.  The  draft  guidance  is  the 
product  of  the  Multidisciplinarv  Group 
2  (M2)  Expert  Working  Group  (EWG)  of 
the  ICH,  Comments  about  this  draft 


guidance  will  be  considered  bv  FDA 
and  the  M2  EWG  and  another  draft  will 
be  published  for  comment  (Step  2). 

The  draft  guidance  provides  guidance 

on  industry-to-agency  electronic  transfer 
oi  marketing  applications  for  human 
drug  and  biological  products.  The  draft 
guidance  defines  the  means  for 
industry-to-agency  transfer  of  regulatorv 
information  that  will  facilitate  the 
creation,  review,  life  cycle  management, 
and  archiving  of  the  electronic 
submission.  The  draft  guidance  is 
intended  to  assist  industry  in 
transferring  their  marketing  applications 
for  human  drug  and  biological  products 
to  a  regulatory  authority. 

This  draft  guidance,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  "Electronic  Common 
Technical  Document  Specification."  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (addresses 
above)  written  or  electronic  comments 
on  the  draft  guidance  by  February  26. 
2002.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Fridav, 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
,/www, fda.gov/cder/m2/  or  http:// 
www.fda.gov/ofums/dockets/ 
dnfault.htm. 

Dated:  October  30,  2001. 
Margaret  M.  Dotzel. 

Assoc: intc  Commlssionar  forPolicv. 

|FR  Dor.  01-29.511  Filed  11-27-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 D-0488] 

Draft  Guidance  for  Industry  on  Food- 
Effect  Bioavailability  and  Fed 
Bioequivalence  Studies:  Study  Design, 
Data  Analysis,  and  Labeling: 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Food-Effect 
Bioavailability  and  Fed  Bioequivalence 
Studies:  Study  Design.  Data  Analysis, 
and  Labeling."  The  draft  guidance  is 
intended  for  sponsors  planning  to 
conduct  food-effect  bioavailability  (BA) 
and  fed  bioequi\alence  (BE)  studies  for 
oral  immediate-release  and  modified- 
release  dosage  forms  as  part  of 
investigational  new  drug  applications 
(INDs).  new  drug  applications  (NDAs). 
abbreviated  new  drug  applications 
(ANDAs).  and  supplements  to  these 
applications.  The  draft  guidance 
provides  recommendations  for  study 
design,  data  analysis,  and  product 
labeling,  and  also  indicates  when  food- 
effect  BA  and  fed  BE  studies  should  be 
performed. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
January  28,  2002  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time, 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm 
1061,  Rockville,  MD  20852  Submit 
electronic  comments  to  http:/ ' 
www,fda,gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document, 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  J,  Lesko,  Center  for  Drug 
Evaluation  and  Research  (HFD-850), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-5690. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  IS  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Food-Effect  Bioavailability  and  Fed 
Bioequivalence  Studies;  Study  Design. 
Data  Analysis,  and  Labeling,"  This  draft 
guidance  is  a  revision  of  an  October 
1997  draft  guidance  entitled  "Food- 
Effect  Bioavailability  and 
Bioequivalence  Studies," 

Food  can  delay  gastric  emptying, 
stimulate  bile  flow,  change 
gastrointestinal  (GI)  pH,  and  increase 
splanchnic  blood  flow,  thereby  altering 
the  BA  of  a  drug  product.  Food  can  also 
change  luminal  metabolism  of  a  drug 
substance  and  can  physically  or 
chemically  interact  with  a  dosage  form 
or  a  drug  substance  to  alter  BA.  Changes 
in  BA  can  sometimes  call  for  dosage 
adjustments  or  specific  dosing 
instructions  in  relation  to 
administration  with  meals.  The 
physiological  changes  incurred  due  to 
food  intake  can  influence  the 
demonstration  of  BE  between  test  and 
reference  products. 

Several  study  design  variables  may 
have  an  impact  on  the  outcome  of  a 
food-effect  BA  or  fed  BE  study.  This 
draft  guidance  provides  general 
information  on  study  design  and  data 
analysis  to  assess  the  magnitude  of  food 
impact  on  the  BA  and  BE  of  a  drug 
product  and  indicates  how  this 
information  can  be  appropriately 
addressed  in  the  labeling.  In  addition, 
the  draft  guidance  makes 
recommendations  on  when  food-effect 
BA  and  fed  BE  should  be  performed. 

This  draft  guidance  is  being  issued 
consistent  with  FD.^'s  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  food-effect  bioavailability  and  fed 
bioequivalence  studies.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations, 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance  Two  copies  of 
an\'  comments  are  to  be  submitted. 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 


Management  Branch  between  9  a.m.  and 

4  p,m  ,  Monday  through  Friday, 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/'wwwfdagov/cder/guidance/indexhtm 
or  http;/ /www, fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  November  15,  2001, 
Margaret  M.  Dotzel, 
Asscxiate  Commissioner  for  Policy. 
(FR  Doc.  01-29510  Filed  11-27-01:  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995,  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129, 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality  .  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technolog\' 

Proposed  Project:  Disadvantaged 
.\ssistance  Tracking  and  Outcome 
Report  (OMB  No  0915-0233)— Revision 

The  Health  Careers  Opportunity 
Program  (HCOP)  and  the  Centers  of 
Excellence  ((^,OE)  Program  (sections  740 
and  739  of  the  Public  Health  Service 
(PHS)  Act.  respectively)  provide 
opportunities  for  under-represented 
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minorities  and  disadvantaged 
individuals  to  enter  and  graduate  from 
health  professions  schools.  The 
Disadvantaged  .Assistance  Tracking  and 
Outcome  Report  (DATOR).  is  used  to 
track  program  participants  throughout 
the  health  professions  pipeline  into  the 
health  care  workforce.  This  request 
includes  minor  revisions  to  the 
previouslv  approved  data  collection 
instrument  that  will  address  a  number 
of  data  collection,  data  entry,  as  well  as 
analvtical  problems  encountered  by  the 
respondents. 

The  DATOR.  to  be  completed 
annually  by  HCOP  AND  COE  grantees. 


includes  basic  data  op  students 
participants  (name,  social  security 
number,  gender,  race/ethnicity;  targeted 
health  professions,  their  status  in  the 
educational  pipeline  from  pre- 
professional  through  professional 
training;  financial  assistance  received 
through  the  grants  funded  under 
sections  739  and  740  of  the  PHS  Act  in 
the  form  of  stipends,  fellowships  or  per 
diem:  and  their  employment  or  practice 
setting  following  their  entry  into  the 
health  care  work  force). 

The  proposed  reporting  instrument  is 
not  expected  to  add  significantly  to  the 
grantees  reporting  burden.  This 


reporting  in.strument  complements  the 
grantees  internal  automated  reporting 
mechanisms  of  using  name  and  social 
security  number  in  tracking  students. 
The  reporting  burden  includes  the  total 
time,  effort,  and  financial  resources 
expended  to  maintain,  retain  and 
provide  the  information  including:  (1) 
Reviewing  instructions;  (2) 
downloading  and  utilizing  technology 
for  the  purposes  of  collecting, 
validating,  and  processing  the  data:  and 
(3)  transmitting  electronicallv,  or 
otherwise  disclosing  the  information. 
Estimates  of  annualized  burden  are  as 
follows; 


Type  of  report 

Number  of          tSf^P^^nrt            Hours  per      '    Total  burden 
respondents         per  respona-           response                 tiours 

Dator  

150                            1                         5.5 

825 

Send  comments  to  Susan  G.  Queen, 
Ph.D  ,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Oateii   Nuvember  20.  2001. 

fames  |.  Corrigan, 

Associate  Administrator  for  Management  and 
Program  Support 

|FR  Doc  01-29513  Filed  11-27-01;  8:45  am) 

BHJJNG  CODE  41S5-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Health  Resources  and  Ser\'ices 
Administration.  HHS. 
ACTION:  Notice. 


1 


summary:  The  Health  Resources  and 
-Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injurv  Compensation  Program  C'the 
Program"),  as  required  bv  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  IJnited  States  Court  of 
Federal  Claims  is  charged  bv  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
infiirmation  ah(jiit  requirements  for 


filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk,  United  States 
Court  of  Federal  Claims,  717  Madison 
Place.  NW.,  Washington.  DC  20005. 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injujy 
Compensation  Program,  5630  Fishers 
Lane.  Room  8A-46.  Rockville,  MD 
20857;  (301)443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa-10 
et  seq..  provides  thatthose  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2 1 1 4  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 


may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  July  5,  2001, 
through  September  28,  2001. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either; 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disabilitv. 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  bv"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantlv 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  bv  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  ser\'e  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
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information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director.  Division  of 
Vaccine  Injury  Compensation.  Office  of 
Special  Programs.  5600  Fishers  Lane. 
Room  8-A46.  Rockville.  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretar\-  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Philip  Erickson  on  behalf  of  Philip  J. 

Erickson.  Roaring  Spring, 
Pennsylvania.  Court  of  Federal 
Claims  Number  01-0389V 

2.  Rebekah  Smothers  on  behalf  of 

Kienan  Freeman.  Tallahassee, 
Florida.  Court  of  Federal  Claims 
Number  01-0390V 

3.  Tammy  Mahaffey.  Newark. 

Oklahoma.  Court  of  Federal  Claims 
Number  01-0392V 

4.  Michael  Doherty  on  behalf  of  Drew 

Doherty.  Boston.  Massachusetts. 
Court  of  Federal  Claims  Number 
01-0393V 

5.  Jacqueline  Wright  on  behalf  of  Jared 

Wright.  Boston.  Massachusetts. 
Court  of  Federal  Claims  Number 
01-0394V 

6.  Kristal  Flagg  on  behalf  of  Lance  Flagg. 

Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  01-O395V 

7.  Ellen  Shatz-Feldman.  Las  Vegas, 

Nevada.  Court  of  Federal  Claims 
Number  01-0399V 

8.  Sandy  Rusk  on  behalf  of  Olivia  Rusk. 

Fishers.  Indiana.  Court  of  Federal 
Claims  Number  01-O403V 

9.  Patricia  Johnson  on  behalf  of  Alicia 

Johnson.  New  York.  New  York. 
Court  of  Federal  Claims  Number 
01-0405\' 

10.  Yousuf  Qureshi,  Boston, 

Massachusetts.  Court  of  Federal 
Claims  Number  01-0406V 

11.  .\nita  and  Joseph  Weakland  on 

behalf  of  Joseph  M.  Weakland. 
Bangler.  Pennsylvania.  Court  of 
Federal  Claims  Number  01-0407V 

12.  Jan  DeGrandchamp.  Frazier  Park. 

California.  Court  of  Federal  Claims 
Number  01-041 3V 


13.  Roseanne  Borrero.  Rockledge, 

Florida.  Court  of  Federal  Claims 
Number  01-041 7V 

14.  Ernestine  Ventura  on  behalf  of 

Adam  Ventura.  Boston, 
Massachusetts.  Court  of  Federal 
Claims  Number  01-0420V 

15.  Holly  Clifford  on  behalf  of  Gregor\' 

Clifford.  Deceased,  Boston. 
Massachusetts.  Court  of  Federal 
Claims  Number  01-0424V 

16.  Kristie  Thacker  on  behalf  of  Gabriel 

Faith  Thacker.  Deceased. 
Hazlehursat.  Mississippi.  Court  of 
Federal  Claims  Number  01-0435V 

17.  Lisa  and  Robert  Devore  on  behalf  of 

Ryan  Austin  Devore.  Louisville. 
Kentuckv.  Court  of  Federal  Claims 
Number  01 -04 36V 

18.  Susan  ).  Haggerty  on  behalf  of 

Joseph  C.  Haggerty.  Jr..  Union,  New- 
Jersey.  Court  of  Federal  Claims 
Number  01 -04 38V 

19.  Jeffrey  Greco.  Brooklyn.  New  York. 

Court  of  Federal  Claims  Number 
01-0450V 

20.  Kim  and  Paul  Garrett  on  behalf  of 

VVeslie  Julia  Annie  Garrett. 
Houston.  Texas,  Court  of  Federal 
Claims  Number  01-O452V 

21.  Raymond  Gallup  on  behalf  of  Eric 

Gallup,  Parsippany,  New  Jersey. 
Court  of  Federal  Claims  Number 
01-O453V 

22.  Pamela  Card  on  behalf  of  Mitchell 

Gard.  Muncie.  Indiana.  Court  of 
Federal  Claims  Number  01-O458V 

23.  Joseph  Hegarty  on  behalf  of  Joseph 

Michael  Hegarty.  Deceased, 
Reisterstown.  Mar\land.  Court  of 
Federal  Claims  Number  01-0463V 

24.  Barbara  Potolicchio,  South 

Weymouth,  Massachusetts,  Court  of 
Federal  Claims  Number  01 -0464V 

25.  Jennifer  Hernandez  on  behalf  of 

Micaela  Hernandez.  Deceased, 
Mesa.  Arizona.  Court  of  Federal 
Claims  Number  01-0466V 

26.  Donna  and  Rick  Kay  on  behalf  of 

Rachel  Kay.  Vienna.  Virginia.  Court 
of  Federal  Claims  Number  01- 
0467V 

27.  Karen  Peachee.  Boston, 

Massachusetts,  Court  of  Federal 
Claims  Number  01-O475V 

28.  Melonv  Eisenhower  on  behalf  of 

Michael  L.  Bowes.  Jr.,  Mill  Hall. 
Pennsvlvania,  Court  of  Federal 
Claims  Number  01-0481 V 

29.  Barbara  Cunningham  and  Phillip 

Young  on  behalf  of  .^[jrii  'i'oung. 
Lee's  Summit.  Missouri.  Court  of 
Federal  Claims  Number  01-O483V 

30.  Sarah  Freedman  on  behalf  of  Chana 

Freedman.  Monticello.  New  "^'ork. 
Court  of  Federal  Claims  Number 
01-O485V 

31.  Jill  Haga  on  behalf  of  Michaela  Haga. 

Vienna.  Virginia.  Court  ol  Federal 
Claims  Number  01-0491V 


32.  Pamela  Coleman  on  behalf  of  John 

Coleman.  Jr..  Little  Rock,  Arkansas, 
Court  of  Federal  Claims  Number 
01-04 96V 

33.  Tambra  Harris,  Vienna,  Virginia, 

Court  of  Federal  Claims  Number 
01 -04 99V 

34.  Albert  Asker  on  behalf  of  Benjamin 

Logan  Asker.  Vienna.  Virginia. 
Court  of  Federal  Claims  Number 
01-0500V 

35.  Kelly  Knoke  on  behalf  of  Alice 

Svetic,  Vienna.  Virginia.  Court  of 
Federal  Claims  Number  01-0501V 

36.  Tiffany  Drost.  Vienna.  Virginia. 

Court  of  Federal  Claims  Number 
01-O502V 

37.  Diane  Paliscak  on  behalf  of  Anthony 

Paliscak.  Vienna.  Virginia.  Court  of 
Federal  Claims  .Number  01-0503V 

38.  Jeanne  and  John  Gensch  on  behalf  of 

Patrick  Gensch.  Vienna.  Virginia. 
Court  of  Federal  Claims  Number 
01-0504V 

39.  Sherry  Wied  on  behalf  of  David 

Wied,  Vienna.  Virginia,  Court  of 
Federal  Claims  Number  01 -0505V 
40  Dawn  and  leff  Partyka  on  behalf  of 
Jacob  Partyka,  Vienna.  Virginia. 
Court  of  Federal  Claims  Number 
01-O506V 

41.  Jodi  Miller  on  behalf  of  Richard 

Kjolberg.  Jr.,  Duluth.  Minnesota, 
Court  of  Federal  Claims  Number 
01-O512V 

42.  Jennifer  and  [ames  Hall  on  behalf  of 

Emmallen  Grace  Hall.  Deceased. 

Morristown.  Tennessee.  Court  of 

Federal  Claims  Number  01-0514V 
43  Priscilla  Smith  on  behalf  of  Victoria 

Danielle  Ellrod,  Wildomar. 

California,  Court  of  Federal  Claims 

Number  01-O523V 
44.  Christina  DeLong,  Reading. 

Pennsvlvania.  Court  of  Federal 

Claims  Number  01-O528V 
45  Ronald  Gura.  Boston,  Massachusetts. 

Court  of  Federal  Claims  Number 

01-O531V 

46.  Rodney  Boone  on  behalf  of  Rodney 

Emerson  Boone.  III.  Lafayette. 
California.  Court  of  Federal  Claims 
Number  01 -0532 V 

47.  Paul  Shirley,  Boston.  Massachusetts, 

Court  of  Federal  Claims  Number 
01-O537V 

48.  Teressa  and  .A.nthony  Richardson  on 

behalf  of  Jenyssa  Richardson,  New- 
York,  New  York.  Court  of  Federal 
Claims  Number  01-O545V 

49  Randy  Tucker,  Shoshoni,  Wyoming. 
Court  of  Federal  Claims  Number 
01-O547V 

50.  Diana  Hall  on  behalf  of  Marcellous 
Hall.  Boston.  Massachusetts.  Court 
of  Federal  Claims  Number  01- 
0554V 

51   Lisa  Visco  on  behalf  of  James  Visco. 
Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  01-0555V 
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52.  Susan  Berry.  Boston,  Massachusetts. 
Court  of  Federal  Claims  Number 
01-O556V 

Haled:  November  21.  2001. 
Elizabeth  M.  Duke, 
Arliiii^  Administrator. 

|FR  Doc.  01-29512  Filed  11-27-01;  8:45  ami 
BILLING  CODE  4165-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
Health  Professions  Educational  Loans 

agency:  Indian  Health  Service.  HHS. 
action:  Notice 

summary:  The  Administration's  budget 
request  for  fiscal  year  (FY)  2002 
includes  Sll.923'500  for  the  Indian 
Health  Service  (IHS)  Loan  Repayment 
Program  (LRP)  for  health  professions 
educational  loans  (undergraduate  and 
graduate)  in  return  for  full-time  clinical 
service  in  Indian  health  programs.  It  is 
anticipated  that  Si  1.923,500  will  he 
available  to  support  approximatelv  298 
competing  awards  averaging  S40.6oo 
per  award 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  earlv  tn 
( (iincide  with  the  recruitment  activitv  of 
the  IHS.  which  competes  with  other 
Covernment  and  private  health 
management  organizations  to  emplov 
qualified  health  professionals  Funds 
must  be  expended  by  September  30  of 
the  fiscal  year.  This  program  is 
authorized  by  section  108  of  the  Indian 
Health  Care  Improvement  Act  (IHCIA) 
as  amended.  2.5  U.S.C.  1601  et  seq.  The 
IHS  invites  potential  applicants  to 
request  an  application  for  participation 
in  the  LRP 

DATES:  Applications  for  the  FY  2002 
LRP  will  be  accepted  and  evaluated 
monthly  beginning  lanuary  18.  2002, 
and  will  continue  tn  be  accepted  each 
month  thereafter  until  all  funds  are 
exhausted   Subsequent  monthly 
deadline  dates  are  scheduled  for  Fridav 
of  the  second  full  week  of  each  month. 
Notice  of  awards  will  be  mailed  on  the 
last  working  day  of  each  month. 

Applicants  selected  for  participation 
in  thf  FY  2002  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30.  2002. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date:  or 


2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30,  2002, 
will  be  notified  in  writing. 

Form  to  be  Used  for  Application: 
Applications  must  be  submitted  on  the 
form  entitled  "Application  for  the 
Indian  Health  Service  Loan  Repayment 
Program,"  identified  with  the  Office  of 
Management  and  Budget  approval 
number  of  OMB  #0917-0014  (expires 
12/31/02). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8:00  a.m.  and  5:00 
p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Ms. 
Jacqueline  K.  Santiago,  Chief,  IHS  Loan 
Repayment  Program,  Twinbrook  Metro 
Plaza— Suite  100,  12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852, 
PH:  301/443-3396  [between  8:00  a.m.  to 
5:00  p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays!. 

SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  IHCIA,  as  amended  by  Public 
Laws  100-713  and  102-573,  authorizes 
the  IHS  LRP  and  provides  in  pertinent 
part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  as  the  "Loan 
Repayment  Program ')  in  order  to  assure  an 
adequate  supply  of  trained  health 
professionals  necessary  to  maintain 
accreditation  of.  and  provide  health  care 
services  to  Indians  through,  Indian  health 
programs. 

Section  4(n)  of  the  IHCIA.  as  amended 
by  the  Indian  Health  Care  Improvement 
Technical  Corrections  Act  of  1996,  Pub. 
L.  104-313.  provides  that: 

"Health  Profession"  means  allopathic 
medicine,  family  medicine,  internal 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology,  podiatric 
medicine,  nursing,  public  health  nursing, 
dentistry,  psychiatry,  osteopathy,  optometn,', 
pharmacy,  psychology,  public  health,  social 
work,  marriage  and  family  therapy, 
chiropractic  medicine,  environmental  health 


and  engineering,  an  allied  health  profession, 
or  any  other  health  profession. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  section  108(a)(2)(A),  as  follows: 

*   *   *  any  health  program  or  facility 
funded,  in  whole  or  in  part,  by  the  IHS 
for  the  benefit  of  Indians  and 
administered: 

a.  directly  by  the  Service; 

b.  by  any  Indian  tribe  or  tribal  or 
Indian  organization  pursuant  to  a 
contract  under: 

(1)  The  Indian  Self-Determination 
Act:  or 

(2)  Section  23  of  the  Act  of  April  30, 
1908  (25  U.S.C.  47).  popularly  known  as 
the  Buy  Indian  Act;  or 

(3)  by  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all.  or  a 
portion  of  the  applicant's  health 
profession  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational, 
and  living  expenses  in  amounts  up  to 
S20,000  per  year  for  each  year  of 
contracted  service.  Payments  will  be 
made  annually  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  profession  educational  loans. 
Payment  of  health  profession  education 
loans  will  be  made  to  the  participant 
within  120  days,  from  the  date  the 
contract  becomes  effective. 

The  Secretar\-  must  approve  the 
contract  before  the  disbursement  of  loan 
repayments  can  be  made  to  the 
participant.  Participants  will  be 
required  to  fulfill  their  contract  service 
agreements  through  full-time  clinical 
practice  at  an  Indian  health  program  site 
determined  by  the  Secretary.  Loan 
repayment  sites  are  characterized  by 
physical,  cultural,  and  professional 
isolation,  and  have  histories  of  frequent 
staff  turnover.  All  Indian  health 
program  sites  are  annually  prioritized 
within  the  Agency  by  discipline,  based 
on  need  or  vacancy 

All  health  professions  will  receive  up 
to  520,000  per  year  for  the  length  of 
their  contract.  Where  the  amount  of  the 
LRP  award  may  result  in  an  increase  in 
Federal  income  tax  liability,  the  IHS 
will  pay  an  additional  20  percent  of  the 
participant's  total  loan  repayments  to 
the  Internal  Revenue  Service  for  the 
increased  tax  liability. 

Pursuant  to  section  108(b),  to  be 
eligible  to  participant  in  the  LRP,  an 
individual  must: 

(1)  A.  Be  enrolled: 

(i)  In  a  course  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  anv  State  and 
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be  scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  such  program. 
or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession:  or 

B.  Have  a  d,'3groe  in  a  health 
profession  and  a  license  to  practice;  and 

(2)  A.  Be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service  (PHS);  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
ofthe(PHS):or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  Be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  Submit  to  the  Secretary  an 
application  for  a  contract  to  the  Loan 
Repayment  Program. 

All  applicants  must  sign  and  submit 
to  the  Secretary,  a  written  contract 
agreeing  to  accept  repayment  of 
educational  loans  and  to  serve  for  the 
applicable  period  of  obligated  service  in 
a  priority  site  as  determined  by  the 
Secretary,  and  submit  a  signed  affidavit 
attesting  to  the  fact  that  they  have  been 
informed  of  the  relative  merits  of  the 
U.S.  PHS  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Once  the  applicant  is  approved  for 
participation  in  the  LRP.  the  applicant 
will  receive  confirmation  of  his/her  loan 
repayment  award  and  the  duty  site  at 
which  he/she  will  serve  his/her  loan 
repayment  obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline-specific 
prioritized  lists  of  sites.  Ranking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  turnover; 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline; 

•  Projected  vacancies  in  a  Health 
Profession  Discipline; 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  Tribe  or  Tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Serv'ice; 
and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  LRP 
contracts  entered  into  under  this 
section. 

•  Consistent  with  this  priority 
ranking,  in  determining  applications  to 
be  approved  and  contracts  to  accept,  the 


IHS  will  give  priority  to  applications 
made  by  American  Indians  and  .Maska 
Natives  and  to  individuals  recruited 
through  the  efforts  of  Indian  tribes  or 
tribal  or  Indian  organizations. 

•  Funds  appropriated  for  the  LRP  in 
FY  2002  will  be  distributed  among  the 
healdi  professions  as  follows: 
allopathic/osteopathic  practitioners  will 
receive  27  percent,  registered  nurses  20 
percent,  mental  health  professionals  10 
percent,  dentists  12  percent, 
pharmacists  10  percent,  optometrists  5 
percent,  physician  assistant/advanced 
practice  nurses  6  percent,  podiatrists  4 
percent,  physical  therapists  2  percent, 
other  professions  4  percent  This 
requirement  does  not  apply  if  the 
number  of  applicants  from  these  groups, 
respectively,  is  not  sufficient  to  meet  the 
requirement. 

•  The  IHS  will  give  priority  in 
funding  among  health  professionals  to 
physicians  in  the  following  priority 
specialties:  anesthesiology,  emergency 
room  medicine,  general  surgen,'. 
obstetrics/gynecology.  ophthalmology, 
orthopedic  surgery,  otolar\'ngology/ 
otorhinolaryngology.  psychiatry, 
radiology  and  dentistry.  Funding  for 
these  priority  specialities  is  within  the 
27  percent  established  for  allopathic/ 
osteopathic  practitioners. 

.Applicants  whose  applications  were 
complete  by  September  30,  2001.  but 
did  not  receive  funding  and  want  to 
complete  for  the  next  FY  2002  award 
cycle  will  receive  a  site  score  equal  to 
either  the  score  calculated  for  their  site 
in  the  FY  they  applied  or  the  new  FY 
site  score,  whichever  is  higher. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants 

One  or  all  of  the  following  factors  may 
be  applicable  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  being  equal, 
would  be  selected 

•  An  applicant's  length  of  current 
employment  in  the  IHS.  Tribal,  or  urban 
program. 

•  .Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satifactorily-completes  his 
or  her  obligated  period  of  senice  may 
apply  to  extend  his/her  contract  on  a 
year-by-year  basis,  as  determined  by  the 
IHS.  Participants  extending  their 
contracts  will  receive  up  to  the 
maximum  amount  of  S20.000  per  year 
plus  an  additional  20  percent  for 
Federal  Withholding.  Participants  who 


were  awarded  loan  repayment  contracts 
prior  to  F'^'  2000  will  be  awarded 
extensions  up  to  the  amount  of  S30,000 
a  year  and  31  percent  in  tax  subsidy  if 
funds  are  a\  ailable.  and  will  not  exceed 
the  total  of  the  individual's  outstanding 
eligible  health  profession  educational 
loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
ser\'ice  to  the  Federal  Government,  a 
State,  or  other  entity  is  not  eligible  for 
the  LRP  unless  the  obligation  will  be 
completely  satisfied  before  they  begin 
service  under  this  program. 

The  IHS  Area  Offices  and  Service 
Units  are  authorized  to  provide 
additional  funding  to  make  awards  to 
applicants  in  the  LRP.  but  must  be  in 
compliance  with  any  limits  in  the 
appropriation  and  section  108  of  the 
Indian  Health  (^are  Improvement  Act 
not  to  exceed  the  amount  authorized  in 
the  IHS  appropriation  (up  to 
S22.000.000  for  FY  2002). 

Should  an  IHS  Area  Office  contribute 
to  the  LRP.  those  funds  will  be  used  for 
only  those  sites  located  in  that  Area. 
Those  sites  will  retain  their  relative 
ranking  from  the  national  site-ranking 
list.  For  example,  the  .\lbuquerque  ,\rea 
Office  identifies  supplemental  monies 
for  dentists.  Only  the  dental  positions 
within  the  .Albuquerque  Area  will  be 
funded  with  the  supplemental  monies 
consistent  with  the  national  ranking  and 
site  index  within  that  Area. 

Should  an  IHS  Service  Unit 
contribute  to  the  LRP.  those  funds  will 
be  used  for  only  those  sites  located  in 
that  Service  L'nit  Those  sites  will  retain 
their  relative  ranking  from  the  national 
site-ranking  list  For  example.  Chinle 
Service  Unit  identifies  supplemental 
monies  for  pharmacists.  The  Chinle 
Ser\ice  Unit  consists  of  two  facilities, 
namely  the  Chinle  Comprehensive 
Health  Care  Facility  and  the  Tsaile  PHS 
Indian  Health  Center  The  national 
ranking  will  be  used  for  the  Chinle 
Comprehensive  Health  Care  Facility 
(Score  =  44)  and  the  Tasile  PHS  Indian 
Health  Center  (Score  =  40]   With  a  score 
of  46.  the  Tsaile  PHS  Indian  Health 
Center  would  receive  priority  over  the 
Chinle  Comprehensive  Health  Care 
Facility 

This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  9.3.164. 

Dated:  November  16.  2001. 
Michael  H.  Trujilio, 

Assistant  Surgeon  General.  Director.  Indian 
Health  Senice. 
iFR  Doc.  01-29566  Filed  11-27-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Assessment  of  the  Use  of 
Special  Funding  for  Research  on  Type 
1  Diabetes  Provided  by  the  Balanced 
Budget  Act  of  1997  and  the  FY  2001 
Consolidated  Appropriations  Act 

SUMMARY:  In  (  ompliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
fur  (ippnrtunitv  for  pubHc  comment  on 
proposed  data  r:ollection  projects,  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK). 
the  National  Institutes  of  Health  (NIH), 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval. 

Proposed  Collection :  Title: 
Assessment  of  the  Use  of  Special 
P'unding  for  Research  on  Tvpe  1 
Diabetes  Provided  bv  the  Balanced 
Budget  A( t  of  1997  and  the  FY  2001 
Consolidated  Appropriations  Act.  Tvpe 
of  Information  Collection  Request: 
NEW.  \eed  and  Use  of  Information 
Collection:  This  survey  will  be  one 
source  of  input  into  a  statutorilv 
mandated  assessment  and  report  to  the 
Congress  on  special  funding  for  research 
on  tvpe  1  diabetes  provided  bv  the 
Balanced  Budget  Act  of  1997.  Pub,  L. 
10,5-13.  and  the  FY  2001  Consolidated 
•Appropriations  Act.  Pub  L,  106-554, 
These  .Arts  provided  .5.390  million  in 
special  funds  to  the  Department  of 
Health  and  Human  .Services  (HHS)  for 
research  aimed  at  understanding, 
treating  and  pre\  enting  tvpe  1  diabetes 
and  its  compile  ations  The  Secretary  of 
HHS  subsequently  designated  to  NIDDK 
the  lead  responsibilitv  in  the 
Department  for  developing  a  process  for 
allocation  of  th(?se  funds.  The  primar\' 
objective  of  the  survey  is  to  gain 
information,  via  a  brief  questionnaire, 
from  N'lH  research  grantees,  who  were 
the  primarv  recipients  of  these  special 
funds,  concerning  their  views  on  the 
impact  of  the  type  1  diabetes  research 
funding  with  respect  to:  (1)  Advancing 
scientific  accomplishments  involving 
innovative,  clinically  relevant,  and 
multidisciplinary  research  on  type  1 
diabetes;  \2]  developing  resources  or 
reagents  useful  for  tvpe  1  diabetes 
research;  and  (3)  increasing  the  number 
and  qualitv  of  tvpe  1  diabetes 
investigators.  The  responses  will 
pro\  ide  valuable  information 
com  erning  how  the  funds  have 
facilitated  research  as  intended  by  these 
Acts  of  Congress  The  results  will  also 


help  determine  how  research  progress 
from  these  special  congressional 
initiatives  fits  within  the  continuum  of 
diabetes  research,  and  how  these  funds 
have  contributed  to  the  field  of  tvpe  1 
diabetes  research  and  NIH  efforts  to 
combat  this  challenging  health  problem. 
Information  from  this  study  will  aid  in 
evaluation  of  the  process  by  which  the 
research  goals  for  use  of  the  special  tvpe 
1  diabetes  funds  have  been  developed 
and  are  being  pursued.  Responses  from 
this  survey  will  contribute  to  a 
statutorily  mandated  report,  due  to 
Congress  on  January  1.  2003.  evaluating 
the  process  and  efforts  under  this 
program  and  assessing  research 
initiatives  funded  by  these  Acts  of 
Congress.  Frequency  of  Response:  The 
initial  sur\ey  will  require  a  one  time 
response:  though,  respondents  may  be 
contacted  again  in  the  event  of  future 
congressionally  mandated  reports  on  the 
use  of  the  special  type  1  diabetes 
research  funds.  Affected  Public: 
Research  scientists  who  received  the 
special  funds  about  which  Congress  has 
mandated  in  law  the  requirements  for 
an  evaluation  report.  Tvpe  of 
Respondents:  Laboratory  and  clinical 
investigators  who  have  received  support 
from  the  special  type  1  diabetes  funds 
provided  under  the  laws  previouslv 
cited.  The  annual  reporting  burden  is  as 
follows:  Estimated  Number  of 
Respondents:  300:  Estimated  Number  of 
Responses  per  Respondent:  1 
(Respondents  will  be  given  one 
questionnaire  containing  an  estimated 
fifteen  questions.):  Average  Burden 
Hours  Per  Response:  1:  and  Estimated 
Total  Annual  Burden  Hours  Requested: 
300.  The  annualized  total  cost  to 
respondents  is  estimated  at:  SI 5.000.  It 
is  expected  that  the  respondents  will  be 
contacted  via  email  and  that  their 
responses  will  be  collected  through  an 
Internet-accessible  questionnaire.  These 
measures  will  reduce  the  burden  on  the 
respondents  and  the  overall  costs  of 
administering  the  study.  Because 
different  types  of  awards  have  been 
made  with  the  special  type  1  diabetes 
funds,  the  questionnaire  may  be  tailored 
such  that  respondents  will  only  be 
asked  to  answer  a  subset  of  questions 
that  pertain  to  their  particular  type  of 
award{s).  No  respondent  will  be  asked 
to  answer  more  than  a  total  of  fifteen 
questions,  at  least  one-third  of  which 
will  be  answered  with  a  "yes"  or  "no" 
or  a  one-word  response.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 


on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agencv's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodologv  and 
assumptions  used:  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology-. 

FOR  FURTHER  INFORMATION:  To  request 

more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Dr  Michelle  A,  Cissell.  AAAS/ 
NIH  Science  Policy  Fellow.  Office  of 
Scientific  Program  and  Policv  Analvsis, 
NIDDK.  NIH  Building  31.  Room  9A05. 
9000  Rockville  Pike,  Bethesda.  MD 
20892,  or  call  non-toll-free  number  (301) 
496-6623  or  E-mail  your  request. 
including  your  address  to: 
<cissellm  ^extra .  niddk.nih  ,gov'> . 
Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  October  24,  2001. 
Lyneil  Nelson. 

Pro/erf  Clearance  Liaison.  \ationalInstitiite 
of  Diabetes  and  Digestive  and  Kidnev 
Diseases. 

IFR  Doc,  01-29.S40  Filed  11-24-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  HIV  Vaccine  Awareness 
Study — Americans'  Attitudes 

SUMMARY:  In  compliance  with  the 
requirement  of  .section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Allergy  and 
Infectious  Diseases  (NIAID).  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 
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Proposed  Collection:  Title:  HIV 
Vaccine  Awareness  Study — .■Vmericans' 
Attitudes,  Types  of  Information 
Collection  Request:  New,  Need  and  Use 
of  Information  Collection:  NIH/NTAID/ 
D.AIDS  is  in  the  process  of  planning  a 
campaign  to  inform  ,\mericans  about 
HIV  preventive  vaccine  research.  As 
part  of  planning,  it  is  necessarv'  to 
establish  a  baseline  of  Americans'  levels 


of  knowledge  and  attitudes  with  respect 
to  HI\'  pre\pntive  vaccine  research:  to 
determine  what  information  is  required 
by  communities  to  address  the  mistrust, 
mxihs,  and  misinformation  about  HIV 
vaccine  research;  and  to  identify  how 
and  what  information  should  be 
provided  to  communities  to  promote 
more  positive  attitudes  toward  HI\' 
vaccine  research.  Findings  will  help 


inform  initial  campaign  decisions  and 
serve  to  e\aluate  the  effectiveness  of  the 
campaigns  efforts.  Frequency  of 
Response:  One  time.  Affected  Public: 
Individuals  or  households.  Type  of 
Respondents:  Random  samples  of 
adults,  including  those  considered  at- 
risk  for  HI\'  and  members  of  their  social 
networks.  The  annual  reporting  burden 
is  as  follows: 


Type  of  respondents 


Estimated 

numlDer  ot 

respondents 


Estimated 

njmtjer  of 

responses  per 

respondent 


■+■ 


Average 

burden 

hours 

per  response 


Estimated 
total  annual 
burden  hours 

requested 


T 


Adults  

At-nst<  groups  

Members  of  social  networks 

Total 


1.500 

2,400 

300 


4,200 


0833 

25 

0833 


125 

600 

25 


.1786 


750 


The  annualized  cost  to  respondents  is 
estimated  at  S7.500,  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  qualitv.  utilitv.  and  claritv  of  the 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. . 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Thomas  LaSalvia.  Associate 
Director  for  Scientific  Information  and 
Program  Planning.  DAIDS.  NIAID.  NIH. 
6700-B  Rockledge  Drive.  MSC  7620. 
Room  4143.  Bethesda.  MD  20892-7620. 
or  call  non-toll  free  (301 )  496-0545.  or 
E-mail  your  request,  including  your 
address  to  tl38r<3>nih.^ov 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 


Dated:  November  15.  2001. 
Cyndie  Cotter. 

National  Institute  of  Allergy  and  Infectious 
Diseases  Project  Clearance  Liaison,  National 
Institutes  of  Health. 

[FR  Doc,  01-29543  Filed  11-27-01;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

Office  of  Loan  Repayment  and 
Scholarship;  Submission  for  OMB 
Review:  Comment  Request:  National 
Institutes  of  Health  Loan  Repayment 
Programs 

SUMMARY:  I'nder  the  provision  of 

section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1 995 .  the  Office  of  the 
Director,  the  National  Institutes  of 
Health  (NIH).  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  .August  20,  2001,  pages 
43590  to  43591  and  allowed  60  davs  for 
public  comment   No  public  comments 
were  received  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1.  1995,  unless  it  displays  a 
currently  valid  OMB  control  number 

Proposed  Collection:  Hf/e:  National 
Institutes  of  Health  Loan  Repayment 
Programs,  Type  of  Information 
Collection  Request:  Revision  of  a 


currently  approved  collection  (OMB  No. 
0925-0361.  expiration  date  11/30/01), 
Form  Numbers:  NIH  2674-1 .  NIH  2674- 
2.  NIH  2674-3.  NTH  2674-4.  NTH  2674- 
5.  NIH  2674-6.  NIH  2674-7,  NIH  2674- 
8,  NIH  2674-9.  NIH  2674-10,  NIH 
2674-11.  and  NIH  2674-12,  Need  and 
Use  of  Information  Collection:  The  NIH 
makes  available  financial  assistance,  in 
the  form  of  educational  loan  repavment. 
to  MD,.  PhD  .  Pharm  D,,  D,D,S,,  ' 
DM.D,.  D.P.M  .  DC.  and  N,D,  degree 
holders,  or  the  equivalent,  who  perform 
clinical,  biomedical,  contraception  and 
infertility,  biobehavioral.  minority 
health  disparities,  or  other  health 
disparities  research  for  a  minimum  of  2 
vears  (3  vears  for  the  General  Research 
LRP)  For  intramural  LRPs,  the 
qualifving  research  must  be  performed 
in  NIH  intramural  laboratories.  For 
extramural  LRPs,  the  qualifving  research 
may  be  performed  as  NIH  extramural 
grantees,  as  employees  or  affiliates  of 
the  National  Institute  of  Child  Health 
and  Human  Development  extramural 
sites,  or  as  employees  or  affiliates  of 
other  public  or  private  research 
institutions. 

The  AIDS  Research  Loan  Repayment 
Program  I AIDS-LRP)  is  authorized  by 
section  487A  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C,  288-1):  the 
Contraception  and  Infertility  LRP  (CIR- 
LRP)  is  authorized  bv  section  487B  of 
the  PHS  Act  (42  use  288-2):  the 
General  Research  LRP  (GR-LRP)  is 
authorized  bv  section  487C  of  the  PHS 
Act  (42  r  S,C  288-3):  the  Clinical 
Research  LRP  for  Individuals  from 
Disadvantaged  Bat;kgrounds  (CR-LRP) 
IS  authorized  by  section  487E  (42  U.S.C. 
288-5),  The  Consolidated 
Appropriations  Act  of  2001  (Pub,  L. 
lUb-554)  amended  section  487E  of  the 
PHS  Act  to  allow  expansion  of  the 
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(>\istin>;  CR-LKP  to  include  health 
prufes^-iondls  who  are  not  employees  of 
the  \IH  The  expanded  program  is 
known  a.s  the  Extramural  Clinical 
Research  LRP  tor  Individuals  from 
Disadvantaged  Backgrounds  (ECR-LRP); 
the  LRP  for  Minoritv  Health  Disparities 
Research  (HDR-I.RPi  i*  authorized  by 
section  485G  of  the  PHS  Act  (43  U.S.C. 
287C-33):  the  LRP  Regarding  Clinical 
Researchers  (LRP-C;R)  is  authorized  by 
section  487F  (42  MSC.  288-5a);  and  the 
Pediatric  Research  LRP  (PR-LRP)  is 


authorized  bv  section  487F  (42  U.S.C. 
288-6). 

The  loan  repayment  programs  provide 
for  the  repayment  of  up  to  535,000  a 
year  of  the  principal  and  interest  of  the 
educational  loan  debt  of  qualified  health 
professionals  who  agree  to  conduct 
qualifv'ing  research  for  each  year  of 
obligated  service.  Applicants  must  have 
total  qualifying  educational  debt  equal 
to  or  in  excess  of  20  percent  of  their 
annual  salarv'  or  compensation  on  the 
expected  date  of  program  eligibility.  The 
information  proposed  for  collection  will 


be  used  to  determine  an  applicant's 
eligibility  for  participation  in  the 
program.  Frequency  ot  Response:  Initial 
application  and  annual  renewal 
application.  Affected  Public: 
Applicants,  financial  institutions, 
research  institutions,  recommnnders 
Type  ot  Respondents:  Physicians,  other 
scientific  or  medical  personnel,  and 
institutional  representatives.  The  annual 
reporting  burden  for  the  intramural 
programs  (AIDS-LRP,  CR-LRP.  and  GR- 
LRP)  is  as  follows: 


Type  ot 
respondents 


Applicants      

Recommenders  

Financial  Institutions 


Totals 


Numtjer  of 
respondents 


Frequency  ot 
response 


Average  hours 
per  response 


Annual 
hour  burden 


75 
225 
375 


675 


1  0 
1  0 
10 


11.52 
0.50 
0.33 


864  00 
112.50 
123.86 


1,100.25 


The  annual   reporting  burden   for  the  extraniural  programs   (CIR-LRP,  ECR-LRP.  HDR-LRP.   LRP-C:R  and   PR-LRP) 
is  as  follows: 


Type  of 
respiondents 


Applicants   

Recommenders    

Advisors  Supervisors 
Research  Institutions 
Financial  Institutions 


Totals 


The  annualized  cost  to  respondents  is 
estimated  at  S361.193.  There  are  no 
capital  costs,  operating  costs,  or 
maintenance  costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burrlen  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

nire(  t  r.'n/iu7f;;S  '•■  0\IB  Written 
r  nminents  .ind  nr  >ui.'.ut'stions  renarding 
the  item(sj  contained  in  this  notice. 
especially  regarding  the  estimated 


Number  of 
respondents 


Frequency  of 
response 


Average  hours 
per  response 


Annual 
hour  burden 


670 

2,010 

670 

670 

3,350 


7.370 


1.0 
1.0 
1.0 
1.0 
1.0 


12.20 
0.50 
1.50 
0.33 
0.33 


8,174 
1.005 
1.005 
221 
1.106 


11,511 


public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget.  Office  of 
Regulatory  .A.ffairs.  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  NIH.  Additional  information 
on  the  proposed  project  or  a  copy  of  the 
data  collection  plans  and  instruments 
may  be  obtained  by  calling  or  writing: 
Marc  S.  Horowitz,  J.D.,  Director.  Office 
of  Loan  Repayment  and  Scholarship, 
National  Institutes  of  Health.  2  Center 
Drive.  Room  2E30.  Bethesda.  Maryland 
20892-0230  or  call  non-toll-free  (301) 
402-5666  or  e-mail  your  request, 
including  your  address,  to  lrp@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  November  19.  2001. 

Yvonne  T.  Maddox, 

Acting  Deputy  Director.  National  Institutes 
ofHealth^ 

IKR  Doc.  1)1-29541  Filed  11-27-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  PEGylation 
of  Cyanovirin-N  for  Use  in  Treating 
Infectious  Diseases 

agency:  National  Cancel  Institute. 
National  Institut'^s  of  Health.  PHS, 
DHHS. 

ACTION:  Notice  of  opportunities  for 
cooperative  research  and  development. 


SUMMARY:  .^n  opportunity  is  available 
for  a  Cooperativi;  Research  and 
Development  Agreement  (CRADA)  for 
the  purpose  of  collaborating  with  the 
National  Cancer  Institute  (NCI).  Center 
for  Cancer  Research  (CCR),  Molecular 
Targets  Drug  Discoverv  Program 
(MTDDP).  on  further  research  and 
development  of  the  use  of  polvlethvlene 
glycol]  (PEG)  conjugates  of  the  antiviral 
protein,  cyanovirin-N  (CV-N)  and 
antiviral  homologs  thereof.  Pursuant  to 
the  Federal  Technology  Transfer  .^ct  of 
1986  (FTTA,  15  U.S.C.  3710,  as 
amended:  and  Executive  Order  12591  of 
April  10.  1987).  the  National  Cancer 
Institute  (NCI)  of  the  National  Institutes 
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of  Health  (NIH)  of  the  Public  Health 
Service  (PHS)  of  the  Departm.ent  of 
Health  and  Human  Services  (DHHS) 
seeks  a  Cooperative  Research  and 
Development  Agreement  (C{L-\DA)  with 
a  pharmaceutical  or  biotechnology 
company  for  collaborative  creation, 
research  and  development  of 
polvlethvlene  glycoll  (PEG)  conjugates 
of  the  antiviral  protein.  cyanovirin-N 
(CV-N)  and  antiviral  homologs  thereof. 
More  specifically,  a  commercial  partner 
is  sought  for  collaborative  R&D  of  PEG- 
CV-N  conjugates  for  non-retroviral 
fields  of  use  Examples  of  non- 
rPtro\-iruses  of  interest  include 
influenza  viruses  A&B.  measles  virus, 
human  herpesvirus  6  (HHV-6)  and 
related  \iruses.  .•\ny  CRAD.^  for  the 
biomedical  use  of  this  technology  will 
be  considered.  The  CRADA  would  have 
an  expected  duration  of  one  (1)  to  five 
(5)  years.  The  goals  of  the  CRADA 
include  the  rapid  publication  of 
research  results  and  timely 
commercialization  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CR,\D.^ 
Collaborator  will  have  an  option  to  elect 
a  non-exclusive  or  exclusive 
commercialization  license  to  subject 
inventions  arising  under  the  C.R,\DA 
and  which  are  subject  of  the  CRADA 
Research  Plan. 

DATES:  Inquiries  regarding  CRADA 
proposals  and  scientific  matters  mav  be 
forwarded  at  any  time.  Confidential 
CRADA  proposals,  preferably  two  pages 
or  less,  must  be  submitted  to  the  NCI 
within  30  days  from  date  of  this 
publication.  Guidelines  for  preparing 
full  CR.\DA  proposals  will  be 
communicated  shorth'  thereafter  to  all 
respondents  with  whom  initial 
confidential  discussions  will  have 
established  sufficient  mutual  interest. 
ADDRESSES:  Proposals  and  questions 
about  this  CR.\DA  opportunity  may  be 
addressed  to  Dr.  Bjarne  Gabrielsen, 
Technology  Transfer  Branch.  National 
Cancer  Institute-Frederick.  Fairview 
Center.  Room  502.  Frederick.  MD  21701 
(phone:  3U1-846-5465.  fax:  301-846- 
6820). 

Scientific  inquiries  should  be  directed 
to:  Michael  Boyd.  M  D.-  Ph.D..  Chief, 
Molecular  Targets  Drug  Discoverv' 
Program.  Bldg  1052.  National  Cancer 
Institute.  Frederick.  MD  21702  (phone 
301-846-5391;  FAX  301-846-6919.  e- 
mail:  boydeidtpax2.ncifcrf.gov]. 
SUPPLEMENTARY  INFORMATION: 

Technology  Available 

DHHS  scientists  within  the  NfFDDP 
have  extensive  experience  with  the 
chemistry  and  biology  of  CV-N  and 
related  antiviral  proteins.  More 


specifically.  MTDDP  has  expertise  and 
technology  for  protean  chemistrv'. 
protein  mutagenesis  and  bioengine*ring 
and  antiviral  evaluations  pertinent  to 
this  proposed  collaboration  Whereas 
MTDDP  is  currently  engaged  in  a 
CR,\D,-\  collaboration  on  HI\'  fields  of 
use  of  PEG— C^\'-N  s.  the  new 
collaboration  proposed  herein  will  focus 
on  non-retro\iruses.  including  but  not 
limited  to  influenza  viruses  types  A&B. 
measles  virus  human  herpesvirus  6 
(HHV-6!.  and  related  viruses. 

Technology  Sought 

Accordingly.  DHHS  now  seeks 
collaborative  arrangements  for  the 
construction  and  antiviral  research  and 
development  of  PEG-CV-N  conjugates 
against  non-retroviruses.  The  successful 
Collaborator  should  possess  experience 
in  the  following  areas  at  a  minimum: 
pegylation  (PEG)  chemistry,  biology  and 
pharmacology  of  PEG-protein 
conjugates,  preclinical  and  clinical 
development  expertise  for  pegylated 
proteins  as  therapeutic  and/or 
preventative  agents,  preferably  against 
\  iral  diseases.  For  collaborations  \\  ith 
the  commercial  sector,  a  Cooperatu  e 
Research  and  Development  Agreement 
(CRADA)  will  be  established  to  provide 
equitable  distribution  of  intellectual 
property  rights  developed  under  the 
CR.\DA.  CR.ADA  aims  will  include 
rapid  publication  of  research  results  as 
well  as  development  of  the  technology 
toward  commercialization  The  role  of 
the  National  Cancer  Institute-Molecular 
Targets  Drug  Discoyer\  Program 
(MTDDBi  in  this  CR.\DA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project 

2.  Providins  the  Collaborator  with 
pertinent  available  reagents  for 
investigation/evaluation. 

3.  Planning  research  studies  and 
interpreting  research  results 

4   Publishing  research  results. 
The  role  of  the  CR.\DA  Collaborator 
may  include,  but  not  be  limited  to: 

1,  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2,  Planning  researc:h  studies  and 
interpreting  research  results 

3,  Providing  technical  expertise  and'' 
or  financial  support  (e.g.  facilities, 
personnel  and  expertise)  for  CRAD.^- 
related  research  as  outlined  in  the 
CR.'\DA  Research  Plan 

4,  .Accomplishing  objectu'es 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  CR,\DA 
Collaborator's  proptjsal 

5,  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 


research,  development  and 
commercialization  of  this  technology. 
6  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

7.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  patent  rights  to 
CRADA  inventions. 

Dated:  November  7.  2001. 
Kathleen  Syberl. 

Chief.  Technology  Transfer  Branch.  Xational 
Cancer  Institute.  S'ational  Institutes  of  Health 
IFR  Doc.  01-29545  Filed  11-27-01:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Advisory  Committee  to  the  Director. 
NIH. 

The  entire  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  In  the 
interest  of  security.  NIH  has  instituted 
stringent  procedures  for  entrance  into 
the  building  by  aen-government 
employees.  Persons  without  a 
government  ID.  will  need  to  show  a 
photo  I.D.  upon  entering  the  building. 

Same  of  Committee:  .Advisory  Committee 
to  the  Director,  NIH. 

Date:  December  6.  2001. 

Time:  9:00  a.m. -4:00  p.m. 

Agenda:  The  topics  proposed  for 
discussion  include  but  are  not  limited  to:  |1) 
Implementation  of  the  Policy  for  Use  of 
Human  Embryonic  Pluripofent  Stem  Cells; 

(2)  NIH  Response  to  Exceptional  Situations: 

(3)  Further  Discussion  and  Decision  on 
Extramural  Ckjnstruction  Report:  and  (4) 
Presentation  on  the  President's  Information 
Technology  Advison,'  Council  (PIT AC). 

Place:  National  Institutes  of  Health.  31 
Center  Drive,  Building  31,  Conference  Room 
10,  Bethesda,  Maryland  20892. 
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Contact:  Ms.  [anice  C.  Ramsden.  Special 
.Assistant  to  the  Acting  Director.  NIH. 
National  Institutes  of  Health.  Building  1. 
Room  a:u.  Bethesda.  Maryland  20892. 
jr52h@nih.gov.  Telephone:  (301)  496-0959. 

Dated   \ov>Mnber  \5.  2001 
La  Verne  Stringfield, 
Pircctor.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-29531  Filed  11-27-01;  8:45  ami 

BILLING  COOC  414O-01-M 


DEPARTME^4T  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

State-of-the-Science  Conference  on 
Management  of  Clinically  Inapparent 
Adrenal  Mass  (Incidentaloma) 

Notice  is  herebv  given  of  the  National 
Institutes  of  Health  (NIH)  State-of-the- 
Science  Conference  on  "Management  of 
the  Clinically  Inapparent  Adrenal  Mass 
(Incidentaloma)"  to  be  held  February  4 
to  6  2002.  in  the  NIH  Natcher 
Conference  Center,  45  Center  Drive, 
Bethesda,  Maryland  20892.  The 
conference  will  begin  at  8:30  a.m.  on 
February  4  and  5  and  at  9:00  a.m.  on 
February'  6  and  will  be  open  to  the 
public 

Adrenal  gland  masses  occur  in  at  least 
3  percent  of  persons  over  age  50. 
Although  most  cause  no  symptoms  or 
health  problems,  a  small  proportion  can 
lead  to  serious  diseases,  and 
approximately  one  out  of  everv  4,000 
adrenal  masses  is  cancerous.  Physicians 
discover  many  adrenal  masses 
madvertently,  while  testing  or  treating 
patients  for  other  conditions  These 
clinically  inapparent  masses  are 
commonly  known  as  incidentalomas. 

Incidentalomas  raise  challenging 
questions  for  physicians  and  their 
patients,  including  what,  if  any,  surgical 
or  nonsurgical  treatment  is  the  best 
approach.  The  appropriate  management 
of  incidentalomas  promises  to  be  an 
increasingly  common  challenge  for  our 
aging  society. 

Over  the  past  several  vears,  new 
information  abf)ut  the  epidemiology, 
biology,  screening,  treatment,  and 
follow-up  of  adrenal  tumors  has  become 
available.  This  conference  will  explore 
and  assess  the  c:urrent  scientific 
knowledge  regarding  adrenal 
incidentalomas  so  that  health  care 
providers  and  the  general  public  can 
make  informed  decisions  about  this 
important  public  health  issue. 

During  the  first  day  and  a  half  of  the 
conference,  experts  will  present  the 
latest  research  findings  on  clinically 
inapparent  adrenal  masses  to  an 
independent  non-Federal  panel.  After 


weighing  all  of  the  scientific  evidence, 
the  panel  will  draft  a  statement  that  will 
address  the  following  key  questions: 

•  What  are  the  causes,  prevalence, 
and  natural  historv'  of  clinically 
inapparent  adrenal  masses? 

•  Based  on  available  scientific 
evidence,  what  is  the  appropriate 
evaluation  of  a  clinically  inapparent 
adrenal  mass? 

•  What  criteria  should  guide  the 
decision  on  surgical  versus  nonsurgical 
management  of  these  masses? 

•  If  surgery  is  indicated,  what  is  the 
appropriate  procedure? 

•  What  is  the  appropriate  follow-up 
for  patients  for  each  management 
approach^ 

•  What  additional  research  is  needed 
to  guide  practice? 

On  the  final  day  of  the  conference,  the 
panel  chair  will  read  the  panel's  draft 
statement  in  public,  at  which  time 
members  of  the  public  are  invited  to 
offer  comments  on  the  draft. 

The  National  Institute  of  Child  Health 
and  Human  Development  and  the  NIH 
Office  of  Medical  Applications  of 
Research  (OMAR)  are  the  primary 
sponsors  of  this  meeting.  The  National 
Cancer  Institute  will  cosponsor  the 
meeting. 

Advance  information  about  the 
conference  and  conference  registration 
materials  may  be  obtained  from 
Prospect  Associates  of  Silver  Spring, 
Maryland,  by  calling  301-592-3320  or 
by  sending  e-mail  to 
adrenalmass@prospectassoc.com. 
Prospect  Associates'  address  is  10720 
Columbia  Pike,  Suite  500,  Silver  Spring, 
Maryland  20901-4437  A  conference 
agenda  and  registration  information  are 
also  available  on  the  NIH  Consensus 
Program  Web  site  at  http:// 
consensus.nih.gov. 

Please  Note:  Organizations  that  wish 
to  make  5-minute  presentations  on  the 
conference  topic  should  contact  Elsa 
Bray  of  NIH/OMAR  by  telephone  (301- 
496-4999)  or  e-mail  [elsabray@nih.gov) 
no  later  than  January  14,  2002.  The  NIH 
has  recently  instituted  new  security 
measures  to  ensure  the  safety  of  NIH 
employees  and  property.  All  visitors 
must  be  prepared  to  show  a  photo  ID 
upon  request.  Visitors  may  be  required 
to  pass  through  a  metal  detector  and 
have  bags,  backpacks,  or  purses 
inspected  or  x-rayed  as  they  enter  NIH 
buildings.  Conference  attendees  may 
want  to  leave  extra  bags  or  personal 
materials  at  their  hotel  to  minimize  the 
time  needed  for  inspection.  For  more 
information  about  the  new  security 
measures  at  NIH,  please  visit  the  Web 
site  at  http://www.nJh.gov/about/ 
visitorssecurity.htm . 


Dated:  November  19.  2001. 
Ruth  L.  Kirschstein, 

Acting  Director.  S'ational  Institutes  of  Health. 
jFR  Doc.  01-29542  Filed  11-27-01:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy- 
Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Letter  RFA 
CA  02-502 

Date:  December  12.  2001. 

Time:  12  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North.  Room  4013, 
6130  Executive  Boulevard.  Rockville.  MD 
20852  (Telephone  Conference  Call). 

Contact  Person:  Sherwood  Githens.  Ph.D. 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  National  Cancer 
Institute.  Special  Review.  Referral  and 
Resources  Branch.  6116  Executive  Boulevard. 
Room  8068,  Bethesda,  MD  20892,  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  .Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  November  19,  2001. 

La  Verne  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  01-29518  Filed  1 1-27-01:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SC,  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisor^'  Council  for 
Complementary  and  Alternative 
Medicine. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  a\ailable 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552(c)(6).  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine 

Date:  November  21.  2001.' 

Open:  12:08  p.m  to  12:15  p.m. 

Agenda:  Opening  Remarks  by  the  Director, 
NCCAM. 

Place:  National  Institutes  of  Health. 
National  Center  for  Complementary  and 
Alternative  Medicine.  6707  Democracy  Blvd.. 
Room  200,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Closed:  12:15  pm  to  2  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
National  Center  for  Complementary  and 
Alternative  Medicine,  6'707  Democracy  Blvd., 
Room  200.  Bethesda,  MD  20892.  (Telephone 
Conference  Call) 

Contact  Person  |ane  F,  Kinsel,  National 
Center  for  Complementary  Medicine. 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Building  31,  Room  5B38,  Bethesda,  MD 
20892.  (301)  43.5-3042.  i^mseljiamail. nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  homepage  nccam.nih.gov/ 


nccam/an/advisory/index.html.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

Daied:  November  16,  2001. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Do(    01-29533  Filed  11-27-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Date:  November  28-29.  2001, 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites.  6711  Democracy 
Blvd..  Bethesda.  MD  20814 

Contact  Person  Linda  W,  Engel,  M.S., 
Special  Assistant  to  the  Director,  National 
Center  for  Complementary  and  Alternative 
Medicine.  6707  Democracy  Blvd  .  Suite  200 
MSC  5475.  Bethesda.  MD  20892.  (301)  496- 
1944.  engell@od.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  November  16.  2001, 
La  Verne  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy 

[FR  Doc  01-29536  Filed  11-27-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel, 

Date:  December  7,  2001. 

Time:  1  pm  to  3  pm. 

.Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NCCAM/Office  of  Scientific  Review. 
6707  Democracy  Blvd.  Ste   106.  Bethesda. 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Martin  H,  Goldrosen, 
Ph.D..  Chief.  Office  of  Scientific  Review, 
National  Center  for  Complementary,  and 
Alternative  Medicine,  National  Institutes  of 
Health.  6707  Democracy  Blvd.  Ste.  106. 
Bethesda,  MD  20892-5475.  (301)  451-6331, 
goldrosm&mail. nih.gov 

Dated:  November  16,  2001 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advison' 

Committee  Policy. 

iFR  Doc  01-29537  Filed  11-27-01;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NICHD 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
individudis  who  plan  to  atteuu  auu 
need  special  assistance,  such  as  sign 


59444 


I 

Federal  Register /Vol.  66,  No.  229 /Wednesday.  November  28,  2001 /Notices 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  Title  5 
U.S.C.,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Institute  of 
Child  Health  and  Human  Development, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee  Board  of  Scientific 
Counselors.  N'ICHD 

Date:  December  7,  2001. 

Open  8  am  to  12  p.m. 

Agenda  For  the  review  of  intramural 
Resear(.h  Programs  and  Scientific 
presentations. 

Place:  Building  31.  Conference  Room 
2A48,  Bethesda.  MD  20892. 

Closed  1:00  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualification.s  and  performance,  and 
competence  of  individual  investigators. 

Place  Building  31,  C^onference  Room 
2.A48,  Bethesda.  MD  20892. 

Contact  person  Owen  M.  Rennert.  MD, 
Scientifu  Dire(  tor.  National  Institute  of  Child 
Health  and  Human  Development.  9000 
Rockville  Pike,  Building  31,  Room  2A50, 
Bethesda.  MD  20892.  (301)  496-2133, 
rennertoip-mail  nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
iiM-w.nichd.nih.gov/about/bsd/htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  .^ssistance 
Program  N'os.  93  209,  Omtraception  and 
Infertilitv  Loan  Repayment  Program;  93.864, 
P(jpulation  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medual  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  November  I'l.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policv 
IFR  Du(    01-29,'517  Filed  11-27-01;  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  IJ.S.C.  Appendix  2).  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U,S,C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  December  2-3.  2001. 

Time:  8  a.m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Houston  Marriott  Medical  Center. 
6580  Fanin  Street,  Houston,  TX  77030. 

Contact  Person:  Michael  A.  Sesma.  PhD. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  Natcher  Building, 
Room  1AS19H,  45  Center  Drive,  Bethesda, 
MD  20892,  (301)  594-2048. 
sesmain@nigms.n//).gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National  • 
Institutes  of  Health,  HHS) 

Dated:  November  19,  2001. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policv. 

IFR  Doc .  01-29519  Filed  11-27-01;  8:45  ami 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unw^arranted 
invasion  of  personal  privacy. 

Xame  of  Committpc  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group.  Maternal  and  Child  Health 
Research  Subcommittee. 

Date:  December  12,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Gopal  M.  Bhatnagar.  Phd.. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  19.  2001. 

LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FRDoc.  01-29520  Filed  11-27-01;  8;45  am) 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U,S,C. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUow^ing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U,S.C„ 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Program 
Project. 

Date:  December  18,  2001, 

Time:  9  a.m.  to  2  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel.  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NVV., 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Mark  R.  Green.  Ph.D. 
Chief,  CE.ASRB,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Suite  3158.  6001 
Executive  Boulevard.  Bethesda.  MD  20892- 
9547,  (301)435-1431. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  .-Nbuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  .•Xbuse  National 
Research  Service  .Awards  for  Research 
Training:  93.279.  Drug  .Abuse  Research 
Programs,  National  Institutes  of  Health.'  HHS) 

Dated:  November  19.  2001. 
LaVeme  Y,  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  no(    (11-29521  Filed  11-27-01:8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the  AIDS 
Research  Advisor\-  Committee.  NIAID. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting, 

Xame  of  Committee:  AIDS  Re.search 
Advisory  Committee.  NIAID, 

Date.  January  17.  2002, 

Time:  1:30  pm  to  6  pm. 

Agenda:The  Committee  will  provide 
advice  on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level.  The 
Committee  will  review  the  progress  and 
productivity  of  ongoing  efforts,  and  identify 
critical  gaps/obstacles  to  progress. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892. 

Contact  Person:  Rona  L.  Siskind.  Executive 
Secretarv.  .MDS  Researf:h  Advisorv 
Committee.  Division  of  AIDS.  NIAID/NIH. 
Room  4139,  6700-B  Roc:kledge  Drive.  MSC 
7610.  Bethesda.  MD  20892-7601,  301^35- 
3732 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 


Dated;  November  19,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Dor   01-29522  Filed  11-27-01;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diatietes  and 
Digestive  and  Kidney  Diseases:  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,-  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5.52b(c)(6),  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  lanuary  16-17.  2002. 

Time:  7:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pickwick  Hotel  and  Suites.  1023 
20th  Street  South.  Birmingham.  AL  35294. 

Contact  Person:  William  E.  Elzinga.  Ph.D.. 
Scientific  Review  Administrator.  Review 
Branch.  DEA,  NIDDK,  Room  747.  6707 
Democracy  Boulevard,  National  Institutes  of 
Health.  Bethesda.  MD  20892-6600.  (301) 
594-8895. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.840.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS). 

Dated;  November  19.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-29523  Filed  11-27-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases:  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  g_iven  of  the  following 
meet  in:;    >r 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4!  and  552b(c)(6),  Title  5  U.S.C. 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  spcrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

.\'ame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

ZPote:  December  13.  2001. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  2  Democracy  Plaza.  6707  Democracy 
Boulevard,  Room  757,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  lohn  Connaughton,  Ph  D., 
Scientific  Review  Administrator.  Review- 
Branch,  DEA,  NIDDK,  Room  757,  6707 
Democracv  Boulevard.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-7797. 
connaughtoni@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Lirology 
and  Hematologv  Research.  National  Institutes 
of  Health.  HHSJ 

Dated:  November  19.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc  01-29524  Filed  11-27-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director.  National 
Institutes  of  Health:  Notice  of  K'^'^ting 

Pursuant  to  section  10(a)  of  the 
Federal  ,\dvisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  .advison'  Committee. 
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The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
axailablc.  lndi\iduals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  December  6.  2001. 

Timt^:  8  a.m.  to  5:4f)  p.m. 

Agenda:  RAC;  will  discuss  data 
management  activities  related  to  human  gene 
transfer  clinical  trials;  the  development  of  the 
national  gene  transfer  database;  a  proposed 
response  to  reported  appearance  of 
neoplasms  after  vastular  growth  gene 
transfer;  and  detection  of  adenc-associated 
virus  vector  sequence  in  research  participant 
semen. 

Place:  Pooks  Hill  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person  Amy  P.  Patterson.  MD, 
Acting  Executive  Secretary,  Office  of 
Biotechnology  .\ctivities.  National  Institutes 
of  Health,  f>705  Ro(  kledge  Drive.  Suite  750, 
Bpthesda,  .MD  20842,  301-496-9838. 

information  is  also  available  on  the 
Institute's/Center's  home  page: 
www4od  nih.gov/oba/,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available, 

OMB  s    Mandatory  Information 
Rt^quirements  for  Federal  .Assistance  Program 
.Announcements"  (45  FR  39592.  June  11, 
1980]  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catdlog  of  Federal  Domestic  Assistance. 
Normallv  NIH  Hsts  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  N'lH  and  Federal  research 
program  in  which  DNA  recombinant 
niole(  uIh  te(.liniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic:  .Assistance  are  affected. 
(Catdlogiif  of  Federal  Domestic  .Assistance 
Program  Nos  93  14.  Intramural  Research 
Training  .Award;  93  187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Researi  h  Loan  Repdvmeni  Program  for 
Individuals  from  Disadvantaged 
Bac;k.grounds;  93.232,  Loan  Repayment 
Program  for  Research  (leneralU.  93.39, 
,Ai  ddemi(   Research  Enhanc:ement  Award; 
43,930,  NIH  ,Ac;quired  Immunudeficiencv 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health.  HHS) 


Dated:  November  15.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

(Committee  Policy. 

IFR  D(X    01-29525  Filed  11-27-01:8:45  ami 

SILUNG  CODE  4140-01-M 

1 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  K23  Grant 
Applications. 

Date:  December  4.  2001, 

Time:  11  a,m,  to  2:30  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T,W.  Alexander  Drive, 
Building  4401,  Conference  Room  122, 
Research  Triangle  Park.  NC  27709. 
(Telephone  Conference  Call), 

Contact  Person:  Linda  K  Bass.  PhD,, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training.  Nat,  Institute  of  Environmental 
Health  Sciences,  P,0.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  (919)  541- 
1307.  I 

Thislnotice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nante  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Planning  Grants 
for  Molecular  Epidemiology  in  the 
Environmental  Genome,  Project  (R21s). 

Date:  December  11-12.  2001. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites  Hotel.  300 
Meredith  Drive,  Durham.  NC  27713. 

Contact  Person:  Brenda  K.  Weis,  Ph.D., 
Scientific  Review  Branch,  Division  of 


Extramural  Research  and  Training,  Nat. 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233,  MD/EC-30,  Research 
Triangle  Park,  NC  27709,  919/541-4964, 

Same  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Rt'\  iew  of  Conference 
Grants  (Rl3s). 

Date:  December  11,  2001, 

Time:  1  p.m,  to  2  p,m. 

Agenda:  To  review  and  evaluate  grant 
npiilications. 

Place:  NIEHS-East  Campus,  79  T.VV. 
Alexander  Dr..  Bldg.  4401.  Room  3167, 
Research  Triangle  Park.  NC  27709. 
fTeiephone  C^onference  Call). 

Contact  Person:  Linda  K  Bass.  Ph.D,, 
Scientific:  Revitnv  .Administrator,  Nafl 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  MD  EC-24,  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 
(Catalogue  of  Federal  Domestic:  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.1 15,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93,142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  November  15,  2001. 

La  Verne  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

(FR  Doc.  01-29527  Filed  11-27-01;  8:45  am) 

BH.UNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.=iS2b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


Federal  Register/ Vol,  66.  No.  229  /  Wednesday.  November  28.  2001 /Notices 


59447 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Some  of  Committee:  National  Institute  of 
.Allergy  and  Infectious  Diseases  Council. 
Allergy,  Immunology  and  Transplantation 
Subcommittee. 

Date:  lanuary  17.  2002. 

Closed:  8:30  a.m.  to  10:45  a,m. 

Agenda:  To  review  and  evaluate  grant 
applic;ations. 

Place:  Natcher  Building.  Conference  Room 
D,  45  Center  Drive,  Bethesda.  MD  20892, 

Open:  12:30  PM  to  adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Natcher  Building,  Conference  Room 
D,  45  Center  Drive,  Bethesda,  MD  20892, 

Contact  Person:  John  I  McGowan,  Director, 
Division  of  Extramural  .Ac;tivities,  NIAID. 
Room  2142,  6700-B  Roc  kledge  Drive.  MSC 
7610.  Rockville.  MD  20892-7610,  (301-496- 
7291. 

.Same  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Date:  January  17,  2002. 

Closed:  8:30  a.m.  to  10:45  a.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Room  F1/F2,  Bethesda.  MD 
20892, 

Open:  12:30  p.m.  to  adjournment. 

/\genc/o.Open  program  advisory 
discussions  and  presentations. 

Place:  Natcher  Building.  45  Center  Drive. 
Conference  Room  F1/F2.  Bethesda.  MD 
20892. 

Contact  Person:  lohn  ]  McCowan.  Director. 
Division  of  Extramural  Activities,  NIAID. 
Room  2142,  6700-B  Rockledge  Drive,  MSC 
7610,  Rockville,  MD  20892-7610.  (301-496- 
7291. 

Name  of  Committee:  National  Advisory 
.Allergy  and  Infec:tious  Diseases  Council. 
Ac:qiiired  Immunodeficiency  Syndrome 
Subc  ommittee. 

Dofe;  lanuarv  17.  2002. 

Closed:  8:30  a.m  to  10:45  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  Conference  Room 
A.  45  Center  Drive.  Bethesda.  MD  20892. 

Open   12:3U  pm,  to  adjournment. 

.^gend^  Open  program  advisory 
discussions  and  presentations. 

Place:  Natcher  Building.  Conference  Room 
A.  45  Center  Drive.  Bethesda.  MD  20892. 

Contact  Person:  lohn  I  McGowan.  Director. 
Division  of  Extramural  .Activities.  NI.AID. 
Room  2142,  6700-B  Rockledge  Drive.  MSC 
7610,  Rockville,  MD  20892-7610,  (301^96- 
7291 

Name  of  Committee:  National  Advisory 
Allergy  and  Infprtinu<;  Diseases  Council, 
Date:  lanuarv'  17,  2002. 
Open   10:45  AM  to  12  p.m. 


Agenda:  The  meeting  of  the  full  Council 
will  be  open  to  the  public  for  general 
discussion,  and  program  presentations. 

Place:  Natcher  Building,  45  Center  Drive. 
Conference  Room  E1/E2.  Bethesda.  MD 
20892. 

Closed:  12  p.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive. 
Conference  Room  E1/E2.  Bethesda,  MD 
20892, 

Contact  Person:  (ohn  J  McGowan,  Director. 
Division  of  Extra/nural  Activities,  NIAID. 
Room  2142.  6700-B  Rockledge  Drive.  MSC 
7610.  Rockville.  MD  20892-7610.  (301-496- 
7291. 

Information  is  also  available  on  the 
Institute's/Center  home  page: 
MM-w. niaid.nib.gov/facts/facts. htm.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  November  15.  2001. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-29528  Filed  11-27-01;  8:45  am). 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(dJ  of  the 
Federal  Advisor.'  Committee  Act,  as 
amended  (5  U.S.C.  .Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(r)(6i.  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Name  of  Committer  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel 

Date  December  3,  2001 

Time:  11  am  to  1:30  pm. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.  5th  Floor. 
Rockville.  MD  20852.  (Telephone  Conference 
Call). 


Contact  Person:  Marita  Hopmann.  Ph.D., 
Scientific  Review  .Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Building,  Room  5E01,  Bethesda,  MD  20892, 
(301)  435-6911,  hopmannm@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93,864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93,929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  15,  2001. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-29529  Filed  11-27-01;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisor)'  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Titk  5  U.S.C. 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  December  7,  2001. 

Time:  1  p.m.  to  2:30  p.m, 

.Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd..  5th  Floor. 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Hameed  Khan,  Ph.D.. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01,  Bethesda,  MD  20892,  (301)  496- 
1485 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93,865,  Research  for 
Mothers  and  Children;  93,929,  Center  for 
Medical  Rehabilitation  Research,  National 
InsUtutes  of  Health.  HHS) 
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Dnt.   i    \--..'inb.'r  It.  2001. 
LaVern«  V.  Stringfield, 
Director.  Oi':  ■     <  hidfral  Advisory 
(^ommittt'i:  Policy. 

\¥H  D(i(    01-2q,=i.lO  Filwd  11-22-01;  8:45  ajTi] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  tn  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  herebv  given  of  the  following 
meeting 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
ppDvisions  set  forth  in  sections 
552h(c)(4)  and  552bic)f6),  title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propert\'  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Saiuf  of  Committee:  National  Institute  of 
(Tfni'ral  Medical  Sciences  Special  Emphasis 
I'.iP.Ml.  .3  P.'iO  GM  38.'i29-14Sl— .Moody. 
Ffdnk;  Univ  of  Texas  Health  Science.  Center. 

Date:  November  26.  2001 . 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Arthur  L.  Zachary,  Ph.D.. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
Cenerai  Medical  Scienc:es.  National  Institutes 
of  Health.  Natcher  Building,  Room  1AS-13H. 
Bethesda,  MD  20892,  (301)  .=^94-2886. 
/ac/?aryo@n/gm.s.n/77.^ov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed. by  the  review  and 
funding  cycle. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Kt'stMH  h  Suppiirt;  93.821.  Cell  Biology  and 
Biupiiysics  ResfMrcli:  93.859.  Pharmacology, 
f^hysiology.  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  November  16.  2001. 
I.aVerne  Y   Stringfield, 
•  Director.  Off  ice  of  Federal  Advison,- 
Committee  Policy. 
II  R  [>)<    01-295.34  Filed  11-27-01:  8:45  am] 

BILLING  CODE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Nanv;^ Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Datef  November  29.  2001. 

Timk:  12  p.m.  to  4  p.m. 

Agetda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Richard  E.  Weise.  Ph.D,. 
Scientific  Review  .Administrator.  National 
Institute  of  Mental  Health,  DEA,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Room  $140,  MSC  9606,  Bethesda,  MD  20892- 
9606,  301-443-1340,  r\\eise@mail. nih.gov. 

This  notice  is  being  published  less  than  15 
days  pHor  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Narrw  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Datd  December  3,  2001. 

Time:  3  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
VViscoisin  Avenue,  Bethesda,  MD  20814. 

Conlpct  Person:  Henry  ).  Haigler,  Ph.D., 
Associate  Director  for  Staff  Development, 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health,  NIH, 
NeuroSf:ience  Center,  6001  Executive  Blvd., 
Rm  6i50,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-7216,  hhaiglei^maH.nih.gov. 

Thi*  notice  is  being  published  less  than  15 
days  ptior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nante  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Data:  Dec:ember  7,  2001. 

Timf:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Placv:  Holiday  Inn.  Georgetown,  2101 
WiscoBsin  Avenue.  Washington.  DC  20007. 


Contact  Person:  Joel  Sherrill.  Ph.D, 
Scientific  Review  ,\dministrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  N'lH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6149.  MSC  9606. 
Bethesda.  MD  20892-9606,  301-443-6102. 
ishcrrily  mail  nih -gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 

Date:  December  7.  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Georgetown.  2101 
Wisconsin  Avenue,  Washington,  DC  20007. 

Contact  Person:  Martha  Ann  Carey,  Ph,D, 
R.N'.,  Scientific:  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151.  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-1606. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award.  Scientist  De\elopment  .Award  for 
Clinicians,  and  Research  Scientist  .Award; 
93.282,  .Mental  Health  .National  Research 
Service  .Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  November  16.  2001. 

LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[VR  Dot    01-29535  Filed  11-27-01:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Natumal  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  C3ctober  3,  2001.  1:00 
p.m.  to  October  3,  2001,  3:00  PM, 
NIEHS-East  Campus,  79  T  \V  Alexander 
Dr.,  Bldg.  4401,  Rm  EC-122,  Research 
Triangle  Park,  NC,  27709  which  was 
published  in  the  Federal  Register  on 
August  30,  2001.  FR66:  45861. 

This  telephone  conference  meeting 
will  now  be  held  on  December  3,  2001 
at  1:00  pm  and  Dr.  Linda  Bass  will  be 
the  Scientific  Review  Administrator, 
The  meeting  is  closed  to  the  public. 
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Dcited;  November  16.  2001. 
LaVeme  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc  01-29538  Filed  11-27-01;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  .Advisory  Committee  .Act.  as 
amended  {5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
PubMed  Central  National  Advisory 
Committee 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
a\ailable.  !ndi\iduals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  PubMed  Central 
National  Advisory  Committee. 

Date:  January  14,  2002, 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  Review  and  Analysis  of  Systems. 

Place:  National  Librarv  of  Medicine,  Board 
Room  Bldg  38,  2E-09.  8600  Rockville  Pike, 
Bethesda.  MD  20894. 

Contact  Person:  David  ).  Lipman,  MD, 
Director.  Natl  Ctr  for  Biotechnology 
Information.  National  Library  of  Medicine, 
Department  of  Health  and  Human  Services. 
Bethesda.  MD  20894. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.pubmedcentral.nih.goy/about/nac/ 
html,  where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  November  15,  2001, 

LaVeme  Y.  Stringfield, 

Director.  Office  oj  Federal  .'Advisory 

Committee  Policy. 

IFR  Do(    01-29-132  Filed  11-27-01;  8:45  am] 

BILUNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory"  Committee  .Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  .5,52b(c)(6).  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
indi\iduals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Developmental 
Toxicology  Exploratory  Research  Grants 
(R21s), 

Date:  December  13-14,  2001, 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive,  Durham.  NC  27713. 

Contact  Person:  Ethel  B.  Jackson,  DDS, 
Chief,  Scientific  Review  Branch,  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training,  National  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30,  Research  Triangle  Park, 
NC  27709,  919/541-7846, 
/ac/cson4@nie/is.n/7i.goi'. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures: 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  .NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  HHS) 

Dated:  November  15.  2001. 
L,aVeme  Y,  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(PR  Doc,  01-29526  Filed  11-27-01;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisor,-  Committee  .Act.  as 
amended  (5  U.S.C.  .Appendix  2].  notice 
is  hereby  given  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  26,  2001.' 

Time:  4  p.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  [Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann.  Ph.D.,  ID, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27,  2001, 

Time:  3  p.m.  to  4:30  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin.  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166. 
MSC  7848,  Bethesda,  ,MD  20892,  (301)  435- 
1017,  leving&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27,  2001. 

Time:  4  p.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin.  Ph.D.. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3178. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@csr.nih.gov. 

This  notice  is  t>eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  30,  2001, 

Time:  1  p.m.  to  3  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications 


'  Editorial  Note:  This  document  was  received  at 
the  Office  of  the  Federal  Kegister  on  November  21, 
2001 
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Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  PfTson:  Michael  R.  Schaefer,  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2205, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
2477.  schapfem®csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  t:ycle. 

\ami'  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  ,3.  2001. 

Time:  10  a.m.  to  11;30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person.  Jeffrey  VV.  Elias,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3170, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  4-5,  2001. 

Time:  8:30  AM  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person.  Cheryl  M.  Corsaro.  Ph.D., 
Scientific  Review  Administrator.  Genome 
Study  Section,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  2204,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-1045,  corsaroc<&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  4.  2001. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Peter  Lysler.  Ph.D., 
Scientific  Review  ,'\dministrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5218, 
.MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1256. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\nme  of  Committee:  Center  for  Scientific 
Review^  Special  Emphasis  Panel. 

Date:  December  4,  2001. 

Time:  12:45  p.m.  to  2:45  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plarc:  NIH.  Rockledge  2,  Bethesda,  MD 
20032,  (Telephone  Conference  Call). 

Contact  Person:  fiarold  M.  Davidson, 
Ph.D.,  Scientific  Review  .Administrator, 


Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4216.  MSC  7814,  Bethesda,  MD  20892, 
(301)  43L5-1776,  davidsoh@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fundingicycle. 

Namq  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do/e;  December  6,  2001. 

7;me.'j  12:15  p.m.  to  2:00  p.m. 

Agenifa:  To  review  and  evaluate  grant 
applica^ons. 

PlaceimH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call), 

Contdrl  Person:  Larry  Pinkus,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4132, 
MSC  7802,  Bethesda.  MD  20892.  (301)  435- 
1214.      I 

Nama^of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafp.  pecember  7.  2001. 

Time:'.3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

PlaceiNlH.  Rockledge  2.  Bethesda.  MD 
20892.  (5relephone  Conference  Call). 

Contdct  Person:  Harold  M.  Davidson. 
Ph.D..  Scientific  Review  Administrator, 
Center  ffcr  Scientific  Review.  National 
Institutas  of  Health.  6701  Rockledge  Drive, 
Room  4216,  MSC  7814,  Bethesda.  MD  20892. 
(301)  435-1776,  dovidsoh@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dare:  December  10,  2001. 

Time:9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call), 

Contact  Person;  Gillian  Einstein,  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5198, 
MSC  7850.  Bethesda,  MD  20817,  (301)  435- 
4433,  eitisteig@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z3afe:  December  10,  2001. 

Time:  A  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/acej  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Lifwack,  Ph.D.. 
Scientific  Review  Administrator.  Center  of 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4150. 
MSC  7804.  Bethesda.  MD  20892,  (301)  43.5- 
1719. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  December  11,  2001. 

Time:2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Peiiuii.  Goiiiuu  L.  iolinsuii,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health.  6701  Rockledge  Drive.  Room  4136. 
MSC  7802.  Bethesda.  MD  20892,  (301)  435- 
1212. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  14.  2001. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Peter  Lyster.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rot.kledge  Drive.  Room  5218. 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1256. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  16,  2001. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  01-29539  Filed  1 1-27-01:  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Human  Derived  Monocyte 
Attracting  Purified  Peptide  Products 
for  Treating  Human  Infections  and 
Neoplasms  in  a  Human  Body 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 

ACTION:  Notice. 

. — _* 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health.  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  the  U.S.  Patent 
Applications  and  Issued  Patents  listed 
below  to  AUeCure  Corporation,  having  a 
place  of  business  in  Chatsworth. 
California.  The  patent  rights  of  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

•  USPA  07/330.446  filed  March  30. 
1989  and  entitled  "Human  Derived 
Monocvie  Attracting  Purified  Peptide 
Products  Useful  in  a  Method  of  Treating 
Infections  and  Neoplasms  in  a  Human 
Bodv  and  the  Cloning  of  Full  Length 
cDNA  Thereof 

•  USPA  07/686.264  filed  April  15. 
1991  now  USPN  6,090,795  issued  July 
18, 2000 
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•  USPA  08/449,552  filed  May  24. 
1995  now  USPN  5.532,144  issued  July 
2. 1996 

•  USPA  08/466.288  filed  June  6.  1995 
now  USPN  5,714,578  issued  Februar\-  3. 
1998 

•  PCT/US90/00040  filed  Januarv  2, 
1990 

The  prospective  exclusive  license 
territorv'  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  the  treatment 
of  asthma,  restenosis,  hepatitis  B  and 
cancer. 

DATES:  Only  written  comments  and/or 

license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  January  28.  2002  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comment  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Percy  S.  Pan.  Technology  Licensing 
Specialist.  Office  of  Technology 
Transfer.  National  Institutes  of  Health. 
6011  Executive  Boulevard.  Suite  325, 
Rockville,  MD  20852-3804;  Telephone 
301^96-7736  x256;  Facsimile  301- 
402-0220:  E-mail  panp^od. nih.gov. 
SUPPLEMENTARY  INFORMATION:  The 
invention  relates  to  a  human  derived 
purified  peptide  product  that  exhibits 
monocytic  chemotactic  activitv  (MCA). 
A  method  of  preparing  the  peptide  is 
disclosed  as  well  as  a  method  of  treating 
neoplasms  and  infections  by 
administering  the  peptides.  A 
pharmaceutical  composition  of  the 
peptide  is  also  claimed.  The  peptide 
may  be  useful  in  the  treatment  of 
various  disorders  including 
autoimmune  disease,  chronic 
inflammatory  diseases,  and  cancer.  This 
peptide,  also  known  as  MCP-1,  is  a  b 
chemokine.  Chemokines  are  multipotent 
cytokines  that  localize  and  enhance 
inflammation  by  inducting  chemotaxis 
and  activation  of  different  types  of 
inflammatorv'  cells.  This  peptide  is  a 
chemotactic  factor  for  monoc\1es.  It 
stimulates  histamine  release  and 
regulates  cviokine  production  in 
monocytes. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  he  consistent  with  the 
requirements  of  35  U,S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 


of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  November  15,  2001, 
Jack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology'  Transfer. 
|FR  Doc  01-29544  Filed  11-27-01;  8:45  amj 

BILUNG  CODE  41 40-01 -P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-434] 

U.S. -Chile  Free  Trade  Agreement: 
Potential  Economywide  and  Selected 
Sectoral  Effects 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
invitation  for  written  submissions, 

EFFECTIVE  DATE:  November  23,  2001 
SUMMARY:  Following  receipt  of  a  request 
on  November  13,  2001,  from  the  United 
States  Trade  Representativp  fUSTR)  the 
Commission  instituted  investigation  No. 
332-434,  VS. -Chile  Free  Trade 
Agreement:  Potential  Economy-Viide  and 
Selected  Sectoral  Effects,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)j. 

As  requested  by  USTR,  the 
Commission's  report  on  the 
investigation  will  include: 

•  A  concise  description  of  the 
Chilean  economy,  patterns  of  trade  with 
the  United  States  and  other  major  trade 
partners,  and  the  tariff  and  investment 
relationship  between  the  United  States 
and  Chile 

•  A  quantitative  analysis  of  the  likely 
trade  and  economywide  economic 
impacts  of  a  United  States-Chile  FTA  by 
sector. 

•  A  supplementary-  qualitative 
analysis  of  the  impact  of  a  U.S. -Chile 
FTA  on  product  sectors  to  be  identified 
by  USTR 

•  A  discussion  of  potential  trade  and 
economic  effects  of  the  elimination  of 
barriers  to  trade  in  senices  under  a 
U.S. -Chile  FTA 

The  Commission  plans  to  submit  it^ 
report  on  Januarv-  17,  2002.  USTR 
indicated  that  portions  of  the  report  will 
be  classified  as  "Confidential  ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  from  lames 
Stamps.  Project  Leader.  Office  of 
Economics  (202-205-3227]  or.  for 
industrv-specific  information,  from 


Dennis  Rapkins,  Deputy  Project  Leader, 
Office  of  Industries.  (202-205-3406), 
U.S.  International  Trade  Commission. 
Washington,  DC.  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Counsel  (202-205-3091). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  un  (202)  205-1810. 

Written  Submissions:  The 
Commission  does  not  plan  1 1  held  a 
public  hearing  in  connection  with  this 
investigation   However,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top  .Ml  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201,6)  .Ml 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretarv-  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  bv  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  December  12,  2001.  All 
submissions  should  be  addressed  to  the 
Secretary-  United  States  International 
Trade  Commission,  500  E  Street  SW. 
Washington.  DC  20436  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Spcretar>'by 
facsimile  or  electronic  means. 

Persons  with  mobilitv  impairments 
who  will  need  special  assistance  m 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretarv  at  202-205-2000  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://vi'ww.usitc  gov). 

List  of  Subjects:  Chile,  tariffs,  trade, 
imports,  and  exports. 

By  order  of  the  Commission. 

Issued:  November  23.  2001 
Donna  R.  Koehnke. 
Secretary 
[FR  Dor.  01-29588  Filed  11-27-01:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Microsoft  Corporation; 
Revised  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  use.  section  Ifi(h)  through  (h).  that 
a  revised  proposed  Final  ludginent. 
StipuUtion  and  (Aimpetitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Colu  Tibia  in  United  States  of 
American  v.  Microsoft  Corporation. 
Ci%il  Action  No.  98-1232.  On  May  18. 
the  United  States  filed  a  Complaint 
alleging  that  Microsoft,  the  world's 
largest  supplier  of  computer  software  for 
personal  computers,  restrained 
competition  in  violation  of  sections  1 
and  2  of  the  Sherman  Act,  15  U.S.C.  1- 
2   Following  a  7-day  trial  in  late  1998 
and  early  1999.  the  United  States 
District  Court  found  that  Microsoft  had 
violated  both  sections  1  and  2  of  the 
Sherman  Act  On  appeal,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  unanimously  affirmed 
portions  of  the  district  court's  finding 
and  c:onciusion  that  Microsoft  illegally 
maintained  its  operating  system 
monopoly  in  violation  of  section  2  of 
the  Sherman  Act,  but  reversed  and 
remanded  other  portions  of  the  district 
court's  determinations.  Specifically,  the 
court  of  appeals  reversed  the  district 
courts  determination  that  Microsoft 
violated  section  2  bv  illegallv 
attempting  to  monopolize  the  Internet 
browser  market  and  remanded  the 
district  court's  determination  that 
Microsoft  violated  section  1  of  the 
Sherman  .\c\  by  unlawfully  tying  its 
browser  to  its  operating  system.  The 
court  of  appeals  also  vacated  the  district 
court's  remedial  order,  including  its 
order  that  Microsoft  be  split  into 
separate  operating  systems  and 
applications  businesses,  and  remanded 
the  case  to  a  new  distric:t  court  judge  for 
further  proceedings  Following 
intensive  mediation  efforts,  the  United 
States  and  Microsoft  subsequently 
reached  the  agreement  embodied  in  the 
revised  proposed  Final  |udt;ment.  which 
would  impose  injunctive  relief  to  enjoin 
continuance  and  prevent  recurrence  of 
the  violations  of  the  Sherman  Act  by 
Microsoft  that  were  upheld  bv  the  court 
of  appeals. 

The  revised  proposed  Final  Judgment, 
Tiled  November  fi,  2001,  will  stop 
recurrence  of  Micrfjsoft's  unlawful 
conduct,  prevent  recurrence  of  similar 
conduct  in  the  future  and  restore 
competitive  conditions  in  the  personal 


computer  operating  system  market  by, 
among  other  things,  prohibiting  actions 
by  Microsoft  to  prevent  computer 
manufacturers  and  others  from 
developing,  distributing  or  featuring 
middlewear  products  that  are  threats  to 
Microsoft's  operating  system  monopoly; 
creating  the  opportunity  for 
independent  software  vendors  to 
develop  products  that  will  be 
competitive  with  Microsoft's 
middleware  products:  requiring 
Microsoft  to  disclose  interfaces  in  order 
to  ensure  that  competing  middlewear 
and  server  software  can  interoperate 
with  Microsoft's  operating  systems; 
ensuring  full  compliance  with  the 
revised  proposed  Final  Judgment:  and 
providing  for  swift  resolution  of 
technical  disputes.  Copies  of  the 
Complaint,  revised  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  Department  of  Justice  in 
Washington,  DC  at  Antitrust  Documents 
Group,  325  7th  Street  NW..  Ste.  215 
North.  Washington,  DC  20530  (please 
call  202-514-2481,  for  appointments 
only),  on  the  Department  of  Justice  web 
site  at  http://i%'ww. usdoj.gov/atr.  and  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  District  of 
Columbia.  333  Constitution  Avenue, 
NW..  Washington,  DC  20002. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Renata  Hesse, 
Trial  Attorney.  Suite  1200.  Antitrust 
Division.  Department  of  Justice.  601  D 
Street  NW.  Washington.  DC  20530: 
(facsimile)  202-616-9937  or  202-307- 
1545;  or  e-mail  microsoft.atr@usdoc.gov. 
While  comments  may  also  be  sent  by 
regular  mail,  in  light  of  recent  events 
affecting  the  delivery  of  all  types  of  mail 
to  the  Department  of  Justice,  including 
U.S.  Postal  Service  and  other 
commercial  delivery  services,  and 
current  uncertainties  concerning  when 
the  timely  delivery  of  this  mail  may 
resume,  the  Department  strongly 
encourages,  whenever  possible,  that 


comments  be  submitted  via  email  or 
facsimile. 

Constance  K.  Robinson. 

Director  of  Operations  &■  Merger  Enforcement. 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America.  Plaintiff,  vs. 
Microsoft  Corporation,  Defendant 

(Civil  Action  No.  98-1232  (CKK)I 

State  of  New  York  ex  rel.  Attorney 
General  Eliot  Spitzer,  et  al..  Plaintiffs, 
vs.  Microsoft  Corporation.  Defendant 

(Civil  Action  No.  98-1233  (CKK)] 

Next  Court  Deadline:  November  6, 
2001.  Status  Conference. 

Stipulation 

Plaintiffs  United  States  of  America 
("United  States")  and  the  States  of  New 
York.  Ohio.  Illinois,  Kentucky, 
Louisiana.  Maryland.  Michigan.  North 
Carolina  and  Wisconsin  and  Defendant 
Microsoft  Corporation  ("Microsoft"),  by 
and  through  their  respective  attorneys, 
having  agreed  to  the  entry  of  this 
Stipulation,  it  is  hereby  stipulated  and 
agreed  that: 

1.  A  Final  Judgment  in  the  form 
attached  hereto  may  be  filed  and 
entered  by  the  Court,  upon  the  motion 
of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  compliance 
with  the  requirements  of  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
16.  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
revised  proposed  Final  Judgment  by 
serving  notice  thereof  on  Microsoft  and 
by  filing  that  notice  with  the  Court. 

2.  Unless  otherwise  provided  in  the 
revised  proposed  Final  Judgment. 
Microsoft  shall  begin  complying  with 
the  rev'ised  proposed  Final  Judgment  as 
it  was  in  full  force  and  effect  starting  on 
December  16.  2001.  Subject  to  the 
foregoing.  Microsoft  agrees  to  be  bound 
by  the  provisions  of  the  revised 
proposed  Final  Judgment  pending  its 
entry  by  the  Court.  If  the  United  States 
withdraws  its  consent,  or  if  (a)  the 
revised  proposed  Final  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  (b)  the  time  has  expired  for 
all  appeals  of  any  Court  ruling  declining 
to  enter  the  revised  proposed  Final 
Judgment,  and  (c)  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  revised  proposed  Final 
Judgment,  then  all  of  the  parties  shall  be 
released  from  all  further  obligations 
under  this  Stipulation,  and  the  making 
of  this  Stipulation  shall  be  without 
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prejudice  to  any  party  in  this  or  any 
other  proceeding. 

3.  Pursuant  to  15  U.S.C.  16(g),  within 
ten  (10)  days  of  the  submission  of  the 
revised  proposed  Final  Judgment. 
Microsoft  will  file  with  the  Court  a 
description  of  any  and  all  written  or  oral 
communications  by  or  on  behalf  of 
Microsoft,  or  other  person,  with  any 
officer  or  employee  of  the  United  States 
concerning  or  relevant  to  the  revised 
proposed  Final  Judgment,  except  that 
any  such  communications  made  by 
counsel  of  record  alone  with  the 
Attorney  General  or  the  employees  of 
the  United  States  Department  of  Justice 
alone  shall  be  excluded  from  this 
requirement. 

4.  Pursuant  to  15  U.S.C.  16(b).  on  or 
before  November  16.  2001.  the  United 
States  will  file  with  the  Court  a 
Competitive  Impact  Statement 
explaining  the  terms  of  the  revised 
proposed  Final  Judgment.  The  United 
States  will  publish  the  revised  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  in  the  Federal  Register. 

5  The  United  States  will  publish  a 
notice  informing  the  public  of  the 
revised  proposed  Final  Judgment  and 
public  comment  period  in  the 
Washington  Post  and  the  San  Jose 
Mercury  News,  for  seven  days  over  a 
period  of  two  weeks  commencing  no 
later  than  November  15.  2001 

6.  Members  of  the  public  may  submit 
written  comments  about  the  revised 
proposed  Final  Judgment  to  a 
designated  official  of  the  Antitrust 
Division  of  the  I'nited  States 
Department  of  Justice  for  a  period  of  60 
days  after  publication  of  the  revised 
proposed  Final  Judgment  and 
Competiti\e  Impact  Statement  in  the 
Federal  Register 

7.  Within  30  days  after  the  close  of  the 
60-day  public  comment  period,  the 
United  States  will  file  with  the  Court 
and  publish  in  the  Federal  Register  any 
comments  it  receives  and  its  response  to 
those  comments. 

8.  Once  the  aforementioned 
procedures  have  been  complied  with, 
the  United  States  will  file  with  the 
Court  a  certification  of  compliance  with 
the  requirements  of  15  U.S.C.  16,  and  a 
Motion  for  Entry-  of  Revised  Proposed 
Final  Judgment,  unless  it  withdraws  its 
consent  to  entry  of  the  revised  proposed 
Final  Judgment  pursuant  to  paragraph  2, 
above.  At  any  time  thereafter,  and  at  the 
conclusion  of  any  further  proceedings 
ordered  by  the  court  pursuant  to  15 
U.S.C.  16(f),  the  Court  may  then  enter 
the  revised  proposed  Final  Judgment, 
provided  that  the  Court  determines  that 
entry  of  the  revised  proposed  Final 
Judgment  will  serve  the  public  iuleiiisi. 

Dated  this  Hth  day  of  November.  2001. 


For  Plaintiff  the  United  States  of  America: 
Charles  A.  James  (Bar  No.  292201). 
Assistant  Attorney  General.  Antitrust 

Division.  United  States  Department  of 

Justice.  901  Pennsylvania  Avenue.  N\\'.. 

Washington.  DC  20530.  {202}  514-2401. 

For  Plaintiffs  the  States  of  New  York,  Ohio. 
Illinois.  Kentucky.  Louisiana,  Maryland. 
.Michigan,  North  Carolina  and  Wisconsin; 
Eliot  Spitzer, 
Attorney  General  of  Sew  York.  120 

Broadwav,  Ne^^■  York.  New  York  10271, 

(212)416-8282. 

For  Defendant  Microsoft  Corporation: 

lohn  L.  Warden  (Bar  No.  222083), 
Sullivan  Sr  Cromwell.  125  Broad  Street.  New 
York.  New  York  10004.  1212}  5.5H-4000. 

Revised  Proposed  Final  Judgment 

Whereas,  plaintiffs  United  States  of 
America  ("United  States")  and  the 
States  of  New  York,  Ohio,  Illinois, 
Kentucky.  Louisiana,  Marydand, 
Michigan,  North  Carolina  and 
Wisconsin  and  defendant  Microsoft 
Corporation  (  "Microsoft"),  bv  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment: 

And  Whereas,  this  Final  Judgment 
does  not  constitute  any  admission  bv 
any  party  regarding  any  issue  of  fact  or 
law: 

And  Whereas,  Microsoft  agrees  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  bv  the 
Court; 

Now  Therefore,  upon  remand  from 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  and 
upon  the  consent  of  the  aforementioned 
parties,  it  is  hereby 

Ordered,  Adjudged,  and  Decreed: 

J.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
person  of  Microsoft. 

//.  Applicability 

This  Final  Judgment  applies  to 
Microsoft  and  to  each  of  its  officers, 
directors,  agents,  employees, 
subsidiaries,  successors  and  assigns; 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

///  Prohibited  Conduct 

A.  Microsoft  shall  not  retaliate  against 
an  OEM  by  altering  Microsoft's 
commercial  relations  with  that  OEM.  or 
by  withholding  newly  introduced  forms 
of  non-monetary  Consideration 
(including  but  not  limited  to  new 
versions  of  existing  forms  of  non- 
monetary Consideration)  from  that 
OEM,  because  it  is  known  to  Microsoft 
that  the  OEM  is  or  is  contemplating: 


1.  Developing,  distributing, 
promoting,  using,  selling,  or  licensing 
any  software  that  competes  with 
Microsoft  Platform  Software  or  ahv 
product  or  service  that  distributes  or 
promotes  any  Non-Microsoft 
Middleware: 

2  Shipping  a  Personal  Computer  that 
(a)  includes  both  a  Windows  Operating 
System  Product  and  a  non-Microsoft 
Operating  System,  or  (b)  will  boot  with 
more  than  one  Operating  System;  or 

3.  Exercising  any  of  the  options  or 
alternatives  provided  for  under  this 
Final  Judgment. 

Nothing  in  this  provision  shall 
prohibit  Microsoft  from  enforcing  anv 
provision  of  any  license  with  any  OEM 
or  any  intellectual  property  right  that  is 
not  inconsistent  with  this  Final 
Judgment.  Microsoft  shall  not  terminate 
a  Covered  OEM's  license  for  a  Windows 
Operating  System  Product  without 
having  first  given  the  Covered  OEM 
written  notice  of  the  reasons  for  the 
proposed  termination  and  not  less  than 
thirty  days'  opportunity  to  cure. 
Notwithstanding  the  foregoing. 
Microsoft  shall  have  no  obligation  to 
provide  such  a  termination  notice  and 
opportunity  to  cure  to  any  Covered 
OEM  that  has  received  two  or  more  such 
notices  during  the  term  of  its  Windows 
Operating  System  Product  license. 

Nothing  in  thi.*-  provision  shall 
prohibit  Microsoft  from  providing 
Consideration  to  any  OEM  with  respect 
to  any  Microsoft  product  or  service 
where  that  Consideration  is 
commensurate  with  the  absolute  level  or 
amount  of  that  OEM  s  development, 
distribution,  promotion,  or  licensing  of 
that  Microsoft  product  or  senice 

B.  Microsoft's  provision  of  Windows 
Operating  System  Products  to  Covered 
OEMs  shall  be  pursuant  to  uniform 
license  agreements  with  uniform  terms 
and  conditions.  Without  limiting  the 
foregoing.  Microsoft  shall  charge  each 
Covered  OEM  the  applicable  royalty  for 
Windows  Operating  System  Products  as 
set  forth  on  a  schedule,  to  be  established 
by  Microsoft  and  published  on  a  web 
site  accessible  to  the  Plaintiffs  and  all 
Covered  OEMs,  that  provides  for 
uniform  rovalties  for  Windows 
Operating  System  Products,  except  that: 

1.  The  schedule  may  specifv'  different 
royalties  for  different  language  versions; 

2  The  schedule  may  specih' 
reasonable  volume  discounts  based 
upon  the  actual  volume  of  licenses  of 
any  Windows  Operating  System  Product 
or  any  group  of  such  products:  and 

3  The  schedule  may  include  market 
development  allowances,  programs,  or 
other  dis(  ounts  in  conntMrtion  with 
Windows  Operating  System  Products. 
pro\ided  that: 
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a.  Such  discounts  are  offered  and 
available  uniformly  to  all  Covered 
OEMs,  except  that  Microsoft  may 
establish  one  uniform  discount  schedule 
for  the  ten  largest  Covered  OEMs  and  a 
second  uniform  discount  schedule  for 
the  eleventh  through  twentieth  largest 
Covered  OEMs,  where  the  size  of  the 
OEM  is  measured  by  volume  of  licenses; 

b.  Such  discounts  are  based  on 
objective,  verifiable  i:riteria  that  shall  be 
applied  and  enforced  on  a  uniform  basis 
fur  all  CinertHl  ;s.  and 

(.:.  Such  discounts  or  their  award  shall 
not  he  based  on  or  impose  anv  criterion 
or  requirement  that  is  otherwise 
inconsistent  with  am'  portion  of  this 
Final  Judgment. 

C.  Microsoft  shall  not  restrict  by 
agreement  any  OEM  licensee  from 
exercising  anv  of  the  following  options 
or  alternatives: 

1  Installing,  and  displaying  icons, 
shortcuts,  or  menu  entries  for.  any  Non- 
Microsoft  Middleware  or  anv  product  or 
service  (including  but  not  limited  to  lAP 
products  or  services)  that  distributes, 
uses,  promotes,  or  supports  anv  Non- 
Microsoft  Middleware,  on  the  desktop 
or  Start  menu,  or  anywhere  else  in  a 
Wmdows  Operating  System  Product 
where  a  list  of  icons,  shortcuts,  or  menu 
entries  for  applications  are  generally 
displayed,  except  that  Microsoft  may 
restrict  an  OEM  from  displaying  icons, 
shortcuts  and  menu  entries  for  any 
product  in  any  list  of  such  icons, 
shortcuts,  or  menu  entries  specified  in 
the  Windows  documentation  as  being 
limited  to  products  that  provide 
particular  types  of  functionality, 
provided  that  the  restrictions  are  non- 
discriminatory with  respect  to  non- 
Microsoft  and  Microsoft  products. 

2  Distributing  or  promoting  Non- 
Microsoft  Middleware  by  installing  and 
displaying  on  the  desktop  shortcuts  of 
any  size  or  shape  so  long  as  such 
shortcuts  do  not  impair  the 
functionality  of  the  user  interface 

3.  Launching  automatically,  at  the 
conclusion  of  the  initial  boot  sequence 
or  subsequent  boot  sequences,  or  upon 
connections  to  or  disconnections  from 
the  Internet,  any  Non-Microsoft 
Middleware  if  a  Microsoft  Middleware 
Product  that  provides  similar 
functionality  would  otherwise  be 
launched  automatically  at  that  time, 
provided  that  any  such  Non-Microsoft 
Middlware  displays  on  the  desktop  no 
user  interface  or  a  user  interface  of 
similar  size  and  shape  to  the  user 
interface  displayed  by  the 
corresponding  Microsoft  Middleware 
Product. 

4  Offering  users  the  option  of 
launching  other  Operating  Systems  from 
the  Basic  Input/Output  System  or  a  non- 


Microsoft  boot-loader  or  similar 
program  that  launches  prior  to  the  start 
of  the  Windows  Operating  System 
Product. 

5.  Presenting  in  the  initial  boot 
sequence  its  own  lAP  offer  provided 
that  the  OEM  complies  with  reasonable 
technical  specifications  established  bv 
Microsoft,  including  a  requirement  that 
the  end  user  be  returned  to  the  initial 
boot  sequence  upon  the  conclusion  of 
any  such  offer. 

6.  Exercising  any  of  the  options 
provided  in  Section  III.H  of  this  Final 
judgment. 

D.  Starting  at  the  earlier  of  the  release 
of  Service  Pack  I  for  Windows  XP  or  12 
months  after  the  submission  of  this 
Final  Judgment  to  the  Court,  Microsoft 
shall  disclose  to  ISVs,  IHVs,  lAPs,  ICPs, 
and  OEMs,  for  the  sole  purpose  of 
interoperating  with  a  Windows 
Operating  System  Product,  via  the 
Microsoft  Developer  Network  (  "MSDN") 
or  similar  mechanisms,  the  APIs  and 
related  Documentation  that  are  used  by 
Microsoft  Middlware  to  interoperate 
with  a  Windows  Operating  System 
Product.  In  the  case  of  a  new  major 
version  of  Microsoft  Middleware,  the 
disclosures  required  by  this  Section 
HID  shall  occur  no  later  than  the  last 
major  beta  test  release  of  that  Microsoft 
Middleware.  In  the  case  of  a  new 
version  of  a  Windows  Operating  System 
Product,  the  obligations  imposed  by  this 
Section  HID  shall  occur  in  a  Timely 
Manner. 

E.  Starting  nine  months  after  the 
submission  of  this  proposed  Final 
Judgment  to  the  Court.  Microsoft  shall 
make  available  for  use  by  third  parties, 
for  the  sole  purpose  of  interoperating 
with  a  Windows  Operating  System 
Product,  on  reasonable  and  non- 
discriminatory terms  (consistent  with 
Section  III. I),  any  Communications 
Protocol  that  is,  on  or  after  the  date  this 
Final  Judgment  is  submitted  to  the 
Court,  (i)  implemented  in  a  Windows 
Operating  System  Product  installed  on  a 
client  computer,  and  (ii)  used  to 
interoperate  natively  (i.e.,  without  the 
addition  of  software  code  to  the  client 
operating  system  product)  with  a 
Microsoft  server  operating  system 
product. 

F.  1.  Microsoft  shall  not  retaliate 
against  any  ISV  or  IHV  because  of  that 
ISVs  or  IHVs: 

a.  Developing,  using,  distributing, 
promoting  or  supporting  any  software 
that  competes  with  Microsoft  Platform 
Software  or  any  software  that  runs  on 
any  software  that  competes  with 
Microsoft  Platform  Software,  or 

b.  Exercising  any  of  the  options  or 
alternatives  provided  for  under  this 
Final  Judgment, 


2.  Microsoft  shall  not  enter  into  any 
agreement  relating  to  a  Windows 
Operating  System  Product  that 
conditions  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Software,  except  that  Microsoft  may 
enter  into  agreements  that  place 
limitations  on  an  ISVs  development, 
use,  distribution  or  promotion  of  any 
such  software  if  those  limitations  are 
reasonably  necessary  to  and  of 
reasonable  scope  and  duration  in 
relation  to  a  bona  fide  contractual 
obligation  of  the  ISV  to  use.  distribute 
or  promote  any  Microsoft  software  or  to 
develop  software  for.  or  in  conjunction 
with.  Microsoft. 

3.  Nothing  in  this  section  shall 
prohibit  Microsoft  from  enforcing  any 
provision  of  any  agreement  with  any 
ISV  or  IHV,  or  any  intellectual  property 
right,  that  is  not  inconsistent  with  this 
Final  Judgment. 

G.  Microsoft  shall  not  enter  into  any 
agreement  with: 

1.  Any  lAP,  ICP.  ISV,  IHV  or  OEM 
that  grants  Consideration  on  the 
condition  that  such  entity  distributes, 
promotes,  uses,  or  supports,  exclusively 
or  in  a  fixed  percentage,  any  Microsoft 
Platform  Software,  except  that  Microsoft 
may  enter  into  agreements  in  which 
such  an  entity  agrees  to  distribute, 
promote,  use  or  support  Microsoft 
Platform  Software  in  a  fixed  percentage 
whenever  Microsoft  in  good  faith 
obtains  a  representation  that  it  is 
commercially  practicable  for  the  entity 
to  provide  equal  or  greater  distribution, 
promotion,  use  or  support  for  software 
that  competes  with  Microsoft  Platform 
Software,  or 

2.  Any  lAP  or  ICP  that  grants 
placement  on  the  desktop  or  elsewhere 
in  any  Windows  Operating  System 
Product  to  that  lAP  or  ICP  on  the 
condition  that  the  lAP  or  ICP  refrain 
from  distributing,  promoting  or  using 
any  software  that  competes  with 
Microsoft  Middleware. 

Nothing  in  this  section  shall  prohibit 
Microsoft  from  entering  into  (a)  any 
bona  fide  joint  venture  or  (b)  any  joint 
development  or  joint  services 
arrangement  with  any  ISV.  IHV.  LAP, 
ICP,  or  OEM  for  a  new  product, 
technology  or  service,  or  any  material 
value-add  to  an  existing  product, 
technology  or  service,  in  which  both 
Microsoft  and  the  ISV,  IHV,  lAP,  ICP,  or 
OEM  rnntribute  significant  Hevelnnor  or 
other  resources,  that  prohibits  such 
entity  from  competing  with  the  object  of 
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the  joint  venture  or  other  arrangement 
for  a  reasonable  period  of  time. 

This  Section  does  not  apply  to  any 
agreements  in  which  Microsoft  licenses 
intellectual  property  in  ft-om  a  third 
party. 

H.  Starting  at  the  earlier  of  the  release 
of  Service  Pack  1  for  Windows  XP  or  12 
months  after  the  submission  of  this 
Final  Judgment  to  the  Court,  Microsoft 
shall: 

1.  Allow  end  users  (via  a  mechanism 
readily  accessible  from  the  desktop  or 
Start  menu  such  as  an  .\dd/Remove 
icon)  and  OEMs  (via  standard 
preinstallation  kits)  to  enable  or  remove 
access  to  each  Microsoft  Middleware 
Product  or  Non-Microsoft  Middleware 
Product  by  (a)  displaying  or  removing 
icons,  shortcuts,  or  menu  entries  on  the 
desktop  or  Start  menu,  or  anywhere  else 
in  a  Windows  Operating  System 
Product  where  a  list  of  icons,  shortcuts, 
or  menu  entries  for  applications  are 
generally  displayed,  except  that 
Microsoft  may  restrict  the  display  of 
icons,  shortcuts,  or  menu  entries  for  any 
product  in  any  list  of  such  icons, 
shortcuts,  or  menu  entries  specified  in 
the  Windows  documentation  as  being 
limited  to  products  that  provide 
particular  types  of  functionality, 
provided  that  the  restrictions  are  non- 
discriminatorv  with  respect  to  non- 
Microsoft  and  Microsoft  products:  and 
fb)  enabling  or  disabling  automatic 
invocations  pursuant  to  section  II1.C.3  of 
this  Final  Judgment  that  are  used  to 
launch  Non-Microsoft  Middleware 
Products  or  Microsoft  Middleware 
Products.  The  mechanism  shall  offer  the 
end  user  a  separate  and  unbiased  choice 
with  respect  to  enabling  or  removing 
access  (as  described  in  this  subsection 
III.H.l)  and  altering  default  invocations 
(as  described  in  the  following 
subsection  III.H. 2)  with  regard  to  each 
such  Microsoft  Middleware  Product  or 
Non-Microsoft  Middleware  Product  and 
may  offer  the  end-user  a  separate  and 
unbiased  choice  of  enabling  or  removing 
access  and  altering  default 
configurations  as  to  all  Microsoft 
Middleware  Products  as  a  group  or  all 
Non-Microsoft  Middleware  Products  as 

a  group. 

2.  Allow  end  users  (via  a  mechanism 
readily  available  from  the  desktop  or 
Start  menu),  OEMs  (via  standard  OEM 
preinstallation  kits),  and  Non-Microsoft 
Middleware  Products  (via  a  mechanism 
which  may,  at  Microsoft's  option, 
require  confirmation  from  the  end  user) 
to  designate  a  Non-Microsoft 
Middleware  Product  to  be  invoked  in 
place  of  that  Microsoft  Middleware 
Product  (or  vice  versa)  in  any  case 
where  the  Windows  Operating  System 
Product  would  otherwise  launch  the 


Microsoft  Middleware  Product  in  a 
separate  1  op-Level  Window  and  display 
either  (i)  all  of  the  user  interface 
elements  or  (ii)  the  Trademark  of  the 
Microsoft  Middleware  Product. 

3.  Ensure  that  a  Windows  Operating 
System  Product  doe.';  not  (a) 
automatically  alter  an  OEM's 
configuration  of  icons,  shortcuts  or 
menu  entries  installed  or  displayed  bv 
the  OEM  pursuant  to  section  III.C  of  this 
Final  Judgment  without  first  seeking 
confirmation  from  the  user  and  (b)  seek 
such  confirmation  from  the  end  user  for 
an  automatic  (as  opposed  to  user- 
initiated)  alteration  of  the  OEM's 
configuration  until  14  days  after  the 
initial  boot  up  of  a  new  Personal 
Computer  Microsoft  shall  not  alter  the 
manner  in  which  a  Windows  Operating 
System  Product  automatically  alters  an 
OEM's  configuration  of  icons,  shortcuts 
or  menu  entries  other  than  in  a  new 
version  of  a  Windows  Operating  System 
Product. 

Notwithstanding  the  foregoing 
Section  III.H. 2.  the  Windows  Operating 
System  Product  may  invoke  a  Microsoft 
Middleware  product  in  any  instance  in 
which: 

1.  That  Microsoft  Middleware  Product 
would  be  invoked  solely  for  use  in 
interoperating  with  a  ser\'er  maintained 
by  Microsoft  (outside  the  context  of 
general  Web  browsing),  or 

2.  That  designated  Non-Microsoft 
Middleware  Product  fails  to  implement 
a  reasonable  technical  requirement  (e.g., 
a  requirement  to  be  able  to  host  a 
particular  Active  X  control)  that  is 
necessary  for  valid  technical  reasons  to 
supply  the  end  user  with  functionality 
consistent  with  a  Windows  Operating 
System  Product,  provided  that  the 
technical  reasons  are  described  in  a 
reasonably  prompt  manner  to  any  ISV 
that  requests  them 

Microsoft's  obligations  under  this 
section  III.H  as  to  any  new  Windows 
Operating  System  Product  shall  be 
determined  based  on  the  Microsoft 
Middleware  Products  which  exist  seven 
months  prior  to  the  last  beta  test  version 
(i.e..  the  one  immediately  preceding  the 
first  release  candidate)  of  that  Windows 
Operating  System  Product 

I.  Microsoft  shall  offer  to  license  to 
ISVs,  IHVs.  lAPs.  ICPs,  and  OEMs  any 
intellectual  property  rights  owned  or 
licensable  by  Microsoft  that  are  required 
to  exercise  any  of  the  options  or 
alternatives  expressly  provided  to  them 
under  this  Final  Judgment,  provided 
that: 

1.  All  terms,  including  royalties  or 
other  payment  of  monetary 
consicieration.  are  reasonable  and  non- 
discriminatory; 


2.  The  scope  of  any  such  license  (and 
the  intellectual  property  rights  licensed 
thereunder)  need  be  no  broader  than  is 
necessan-  to  ensure  that  an  ISV.  IHV, 
lAP.  ICP  or  OEM  is  able  to  exercise  the 
options  or  alternatives  expressly 
provided  under  this  Final  Judgment 
(e.g..  an  ISVs.  IHVs.  L\P's.  ICPs  and 
OEM's  option  to  promote  Non-Microsoft 
Middleware  shall  not  confer  anv  rights 
to  any  Microsoft  intellectual  property 
rights  infringed  by  that  Non-Microsoft 
Middleware); 

3.  An  ISVs.  IHVs,  lAP's,  ICP's  or 
OEM's  rights  may  be  conditioned  on  its 
not  assigning,  transferring  or 
sublicensing  its  rights  under  any  license 
granted  under  this  provision: 

4.  The  terms  of  any  license  granted 
under  this  section  are  in  all  respects 
consistent  with  the  express  terms  of  this 
Final  Judgment;  and 

5.  An  ISV.  IHV  lAP.  ICP.  or  OEM  may 
be  required  to  grant  to  Microsoft  on 
reasonable  and  nondiscriminatoni-  terms 
a  license  to  any  intellectual  property 
rights  it  may  have  relating  to  the 
exerci.se  of  their  options  or  alternatives 
provided  by  this  Final  Judgment;  the 
scope  of  such  license  shall  be  no 
broader  than  is  necessar\'  to  insure  that 
Microsoft  can  provide  such  options  or 
alternatives. 

Beyond  the  express  terms  of  anv 
license  granted  by  Microsoft  pursuant  to 
this  section,  this  Final  Judgment  does 
not,  directly  or  by  implication,  estoppel 
or  otherwise,  confer  anv  rights,  licenses, 
covenants  or  immunities  with  regard  to 
any  Microsoft  intellectual  property  to 
anyone 

J.  No  provision  of  this  Final  Judgment 
shall: 

1.  Require  Microsoft  to  document, 
disclose  or  license  to  third  parties:  (a) 
Portions  of  APIs  or  Documentation  or 
portions  or  layers  of  Communications 
Protocols  the  disclosure  of  which  would 
compromise  the  security  of  a  particular 
installation  or  group  of  installations  of 
anti-piracv.  anti-virus,  software 
licensing,  digital  rights  management. 
encr\'ption  or  authentication  systems, 
including  without  limitation,  keys, 
authorization  tokens  or  enforcement 
criteria;  or  (b)  and  API.  interface  or 
other  information  related  to  any 
Microsoft  product  it  lawfulh  directed 
not  to  do  so  by  a  governmental  agency 
of  competent  jurisdiction. 

2.  Prevent  Microsoft  from 
conditioning  any  license  of  any  API. 
Documentation  or  Communications 
Protocol  related  to  anti-piracy  systems, 
anti-virus  technologies,  license 
enforcement  mechanisms, 
authentication/authorization  security,  or 
third  party  intellectual  property 
protection  mechanisms  of  any  Microsoft 
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product  to  any  person  or  entity  on  the 
requirement  that  the  licensee:  (a)  Has  no 
histoPk'  of  software  counterfeiting  or 
privacy  or  willful  violation  of 
intellectual  propertv  rights,  (b)  has  a 
reasonabip  business  need  for  the  API. 
Documentation  or  Communications 
Protocol  for  a  planned  or  shipping 
product,  (c)  meets  reasonable,  objective 
standards  established  by  Microsoft  for 
certif\ing  the  authenticity  and  viability 
of  its  business,  (d)  agrees  to  submit,  at 
its  own  expense,  any  computer  program 
using  such  APIs.  Documentation  or 
Communication  Protocols  to  third-partv 
verification,  approved  by  Microsoft,  to 
test  for  and  ensure  verification  and 
compliance  with  Microsoft 
spec;ifications  for  use  of  the  API  or 
interface,  which  specifications  shall  be 
related  to  proper  operation  and  integrity 
of  the  systems  and  mechanisms 
identified  in  this  paragraph 

IV.  Compliance  and  Enforcement 
Procedures 

A.  Enforcement  Authority 

1.  The  Plaintiffs  shall  have  exclusive 
respnnsibilit\  for  enforcing  this  Final 
ludgment.  Without  in  any  way  limiting 
the  sovereign  enforcement  authority  of 
each  of  the  plaintiff  States,  the  plaintiff 
States  shall  form  a  committee  to 
coordinate  their  enforcement  of  this 
Final  [udgment.  A  plaintiff  State  shall 
take  no  action  to  enforce  this  Final 
ludgment  without  first  consulting  with 
the  United  States  and  with  the  plaintiff 
States'  enforcement  committee. 

2.  To  determine  and  enforce 
compliance  with  this  Final  ludgment, 
fiuly  authorized  representatives  of  the 
I'nited  States  and  the  plaintiff  States,  on 
reasonable  notice  to  Microsoft  and 
subject  to  an\  law  ful  privilege,  shall  be 
permitted  the  following 

a.  Access  during  normal  office  hours 
to  inspect  any  and  all  source  code, 
books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
documents  and  records  in  the 
possession,  custody,  or  control  of 
Microsoft,  which  mav  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

b.  Subject  to  the  reasonable 
convenience  of  Microsoft  and  without 
restraint  or  interference  from  it,  to 
interview,  informally  or  on  the  record, 
officers,  employees,  or  agents  of 
Microsoft,  who  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment 

c.  Upon  written  request  of  the  United 
States  or  a  duly  designated 
repr«s«^p.tati\'e  of  a  plaintiff  State,  on 
reasonable  notice  given  to  Microsoft, 
Microsoft  shall  submit  such  written 


reports  under  oath  as  requested 
regarding  any  matters  contained  in  this 
Final  ludgment.  Individual  plaintiff 
States  will  consult  with  the  plaintiff 
States'  enforcement  committee  to 
minimize  the  duplication  and  burden  of 
the  exercise  of  the  foregoing  powers, 
where  practicable. 

3.  The  Plaintiffs  shall  not  disclose  any 
information  or  documents  obtained 
from  Microsoft  under  this  Final 
Judgment  except  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  in  a  legal  proceeding  to 
which  one  or  more  of  the  Plaintiffs  is  a 
party,  or  as  otherwise  required  by  law; 
provided  diat  the  relevant  Plaintiff(s) 
must  provide  ten  days'  advance  notice 
to  Microsoft  before  disclosing  in  any 
legal  proceeding  (other  than  a  grand  jur\' 
proceeding)  to  which  Microsoft  is  not  a 
party  any  information  or  documents 
provided  by  Microsoft  pursuant  to  this 
Final  ludgment  which  Microsoft  has 
identified  in  writing  as  material  as  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure. 

4.  The  Plaintiffs  shall  have  the 
authority  to  seek  such  orders  as  are 
necessarv'  from  the  Court  to  enforce  this 
Final  ludgment.  provided,  however,  that 
the  Plaintiffs  shall  afford  Microsoft  a 
reasonable  opportunity  to  cure  alleged 
violations  of  sections  III.C.  III.D,  IlI.E 
and  IIl.H,  provided  further  that  any 
action  by  Microsoft  to  cure  any  such 
violation  shall  not  be  a  defense  to 
enforcement  with  respect  to  any 
knowing,  willful  or  systematic 
violations. 

B.  Appointment  of  a  Technical 
Committee 

1   Within  30  days  of  entry  of  this 
Final  ludgment.  the  parties  shall  create 
and  recommend  to  the  Court  for  its 
appointment  a  three-person  Technical 
Committee  ("TC")  to  assist  in 
enforcement  of  and  compliance  with 
this  Final  judgment. 

2.  TTie  TC  members  shall  be  experts 
in  software  design  and  programming. 
No  TC  member  shall  have  a  conflict  of 
interest  that  could  prevent  him  or  her 
from  performing  his  or  her  duties  under 
this  Final  Judgment  in  a  fair  and 
unbiased  manner.  Without  limitation  to 
the  foregoing,  no  TC  member  (absent  the 
agreement  of  both  parties): 

a.  Shall  have  been  employed  in  any 
capacity  by  Microsoft  or  any  competitor 
to  Microsoft  within  the  past  vear.  nor 
shall  she  or  he  be  so  employed  during 
his  or  her  term  on  the  TC; 

b.  Shall  have  been  retained  as  a 
consulting  or  testif\'ing  expert  by  any 
person  in  this  action  or  in  any  other 


action  adverse  to  or  on  behalf  of 
Microsoft;  or 

c.  Shall  perform  any  other  work  for 
Microsoft  or  any  competitor  of  Microsoft 
for  two  years  after  the  expiration  of  the 
term  of  his  or  her  ser\'ice  on  the  TC. 

3.  Within  7  days  of  entry  of  this  Final 
Judgment,  the  Plaintiffs  as  a  group  and 
Microsoft  shall  each  select  one  member 
of  the  TC,  and  those  two  members  shall 
then  select  the  third  member.  The 
selection  and  approval  process  shall 
proceed  as  follows. 

a.  As  soon  as  practicable  after 
submission  of  this  Final  Judgment  to  the 
Court,  the  Plaintiffs  as  a  group  and 
Microsoft  shall  each  identify  to  the 
other  the  indi\'idual  it  proposes  to  select 
as  its  designee  to  the  TC.  The  Plaintiffs 
and  Microsoft  shall  not  object  to  each 
other's  selection  on  any  ground  other 
than  failure  to  satisfy  the  requirements 
of  section  IV. B. 2  above.  Any  such 
objection  shall  be  made  within  ten 
business  days  of  the  receipt  of 
notification  of  selection. 

b.  The  Plaintiffs  shall  apply  to  the 
Court  for  appointment  of  the  persons 
selected  by  the  Plaintiffs  and  Microsoft 
pursuant  to  section  IV.B.3.a  above.  Any 
objections  to  the  eligibility  of  a  selected 
person  that  the  parties  have  failed  to 
resolve  between  themselves  shall  be 
decided  by  the  Court  based  solely  on  the 
requirements  stated  in  section  IV. B. 2 
above. 

c.  As  soon  as  practical  after  their 
appointment  by  the  Court,  the  two 
members  of  the  TC  selected  by  the 
Plaintiffs  and  Microsoft  (the  "Standing 
Committee  Members")  shall  identify-  to 
the  Plaintiffs  and  Microsoft  the  person 
that  they  in  turn  propose  to  select  as  the 
third  member  of  the  TC.  The  Plaintiffs 
and  Microsoft  shall  not  object  to  this 
selection  on  any  grounds  other  than 
failure  to  satisf\-  the  requirements  of 
section  IV. B. 2  above.  Any  such 
objection  shall  be  made  within  ten 
business  days  of  the  receipt  of 
notification  of  the  selection  and  shall  be 
served  on  the  other  party  as  well  as  on 
the  Standing  Committee  Members. 

d.  The  Plaintiffs  shall  apply  to  the 
Court  for  appointment  of  the  person 
selected  by  the  Standing  Committee 
Members.  If  the  Standing  Committee 
Members  cannot  agree  on  a  third 
member  of  the  TC.  the  third  member 
shall  be  appointed  by  the  Court.  Any 
objection  by  Microsoft  or  the  Plaintiffs 
to  the  eligibility  of  the  person  selected 
by  the  Standing  Committee  Members 
which  the  parties  have  failed  to  resolve 
among  themselves  shall  also  be  decided 
by  the  Court  based  on  the  requirements 
stated  in  section  1V.B.2  above. 

4.  Each  TC  member  shall  ser\'e  for  an 
initial  term  of  30  months.  At  the  end  of 
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a  TC  member's  initial  30-month  term, 
the  party  that  originally  selected  him  or 
her  may,  in  its  sole  discretion,  either 
request  re-appointment  by  the  Court  to 
a  second  30-month  term  or  replace  the 
TC  member  in  the  same  manner  as 
provided  for  in  section  IV.B.3.a  above. 
In  the  case  of  the  third  member  of  the 
TC.  that  member  shall  be  re-appointed 
or  replaced  in  the  manner  provided  in 
section  IV.B.3.C  above. 

5.  If  the  United  States  determines  that 
a  member  of  the  TC  has  failed  to  act 
diligently  and  consistently  with  the 
purposes  of  this  Final  Judgment,  or  if  a 
member  of  the  TC  resigns,  or  for  any 
other  reason  ceases  to  serve  in  his  or  her 
capacity  as  a  member  of  the  TC,  the 
person  or  persons  that  originally 
selected  the  TC  member  shall  select  a 
replacement  member  in  the  same 
manner  as  provided  for  in  section 
IV.B.3. 

6.  Promptly  after  appointment  of  the 
TC  by  the  Court,  the  United  States  shall 
enter  into  a  Technical  Committee 
ser\'ices  agreement  ("TC  Ser\'ices 
Agreement")  with  each  TC  member  that 
grants  the  rights,  powers  and  authorities 
necessary  to  permit  the  TC  to  perform 
its  duties  under  this  Final  Judgment. 
Microsoft  shall  indemnify  each  TC 
member  and  hold  him  or  her  harmless 
against  any  losses,  claims,  damages, 
liabilities  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  TC's  duties,  except  to  the  extent  that 
such  liabilities,  losses,  damages,  claims, 
or  expenses  result  from  misfeasance, 
gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  TC  member.  The  TC 
Services  Agreements  shall  include  the 
following. 

a.  The  TC  members  shall  serve, 
without  bond  or  other  security,  at  the 
cost  and  expense  of  Microsoft  on  such 
terms  and  conditions  as  the  Plaintiffs 
approve,  including  the  payment  of 
reasonable  fees  and  expenses. 

b.  The  TC  Services  Agreement  shall 
provide  that  each  member  of  the  TC 
shall  comply  with  the  limitations 
provided  for  in  section  IV. B. 2  above. 

7,  Microsoft  shall  provide  the  TC  with 
a  permanent  office,  telephone,  and  other 
office  support  facilities  at  Microsoft's 
corporate  campus  in  Redmond. 
Washington.  Microsoft  shall  also,  upon 
reasonable  advance  notice  from  the  TC, 
provide  the  TC  with  reasonable  access 
to  available  office  space,  telephone,  and 
other  office  support  facilities  at  any 
other  Microsoft  facilitv  identified  by  the 
TC. 

8,  The  TC  shall  have  the  following 
powers  and  duties: 

a.  The  TC  shall  have  the  power  and 
authority  to  monitor  Microsoft's 


compliance  with  its  obligations  under 
this  final  judgment. 

b.  The  TC  may,  on  reasonable  notice 
to  Microsoft: 

(i)  Inter\'iew.  either  informally  or  on 
the  record,  any  Microsoft  personnel, 
who  may  have  counsel  present:  any 
such  inten'iew  to  be  subject  to  the 
reasonable  convenience  of  such 
personnel  and  without  restraint  or 
interference  by  Microsoft: 

(ii)  Inspect  and  copy  any  document  in 
the  possession,  custody  or  control  of 
Microsoft  personnel: 

(iii)  Obtain  reasonable  access  to  any 
systems  or  equipment  to  which 
Microsoft  personnel  have  access; 

(iv)  Obtain  access  to,  and  inspect,  any 
physical  facility,  building  or  other 
premises  to  which  Microsoft  personnel 
have  access;  and 

(v)  Require  Microsoft  personnel  to 
provide  compilations  of  documents, 
data  and  other  information,  and  to 
submit  reports  to  the  TC  containing 
such  material,  in  such  form  as  the  TC 
may  reasonably  direct. 

c.  The  TC  shall  have  access  to 
Microsoft's  source  code,  subject  to  the 
terms  of  Microsoft's  standard  source 
code  Confidentiality  Agreement,  as 
approved  by  the  Plaintiffs  and  to  be 
agreed  to  by  the  TC  members  pursuant 
to  .section  IV. B. 9  below,  and  by  any  staff 
or  consultants  who  may  have  access  to 
the  source  code  The  TC  may  study, 
interrogate  and  interact  with  the  source 
code  in  order  to  perform  its  functions 
and  duties,  including  the  handling  of 
complaints  and  other  inquiries  from 
non-parties. 

d.  The  TC  shall  receive  complaints 
from  the  Compliance  Officer,  third 
parties  or  the  Plaintiffs  and  handle  them 
in  the  manner  specified  in  section  IV  D 
below 

e.  The  TC  shall  report  in  writing  to 
the  Plaintiffs  ever>-  six  months  until 
expiration  of  this  Final  judgment  the 
actions  it  has  undertaken  in  performing 
its  duties  pursuant  to  this  Final 
ludgment.  including  the  identification 
of  each  business  practice  reviewed  and 
any  recommendations  made  by  the  TC 

f.  Regardless  of  when  reports  are  due. 
when  the  TC  has  reason  to  believe  that 
there  may  have  been  a  failure  by 
Microsoft  to  comply  with  any  term  of 
this  Final  judgment,  the  TC  shall 
immediately  notif>-  the  Plaintiffs  in 
writing  setting  forth  the  relevant  details. 

g  TC  members  may  communicate 
with  non-parties  about  how  their 
complaints  or  inquiries  might  be 
resolved  with  Microsoft,  so  long  as  the 
confidentiality  of  information  obtained 
from  Microsoft  is  maintained. 

h.  The  TC  may  hire  at  the  cost  and 
expense  of  Microsoft,  with  prior  notice 


to  Microsoft  and  subject  to  approval  by 
the  Plaintiffs,  such  staff  or  consultants 
(all  of  whom  must  met  the  qualifications 
of  section  IV  8  2)  as  are  reasonably 
necessan.  for  the  TC  to  carrv  out  its 
duties  and  responsibilities  under  this 
Final  Judgment.  The  compensation  of 
any  person  retained  by  the  TC  shall  be 
based  on  reasonable  and  customary 
terms  commensurate  with  the 
individual's  experience  and 
responsibilities. 

i.  The  TC  shall  account  for  all 
reasonable  expenses  incurred,  including 
agreed  upon  fees  for  the  TC  members' 
ser\'ices.  subject  to  the  approval  of  the 
Plaintiffs.  Microsoft  may.  on  application 
to  the  Court,  object  to  the 
reasonableness  of  any  such  fees  or  other 
expenses.  On  any  such  application:  (a) 
The  burden  shall  be  on  Microsoft  to 
demonstrate  unreasonableness;  and  (b) 
the  TC  member(s)  shall  be  entitled  to 
recover  all  costs  incurred  on  such 
application  (including  reasonable 
attorney's  fees  and  costs),  regardless  of 
the  Courts  disposition  of  such 
application,  unless  the  Court  shall 
expressly  find  that  the  TC's  opposition 
to  the  application  was  without 
substantial  justification 

9.  Each  TC  member,  and  any 
consultants  or  staff  hired  by  the  TC. 
shall  sign  a  confidentiality  agreement 
prohibiting  disclosure  of  any 
information  obtained  in  the  court  of 
performing  his  or  her  duties  as  a 
member  of  the  TC  or  as  a  person 
assisting  the  TC  to  anyone  other  than 
Microsoft,  the  Plaintiffs,  or  the  Court. 
All  information  gathered  by  the  TC  in 
connection  with  this  Final  Judgment 
and  any  report  and  recommendations 
prepared  by  the  TC  shall  be  trated  as 
Highly  Confidential  under  the 
Protective  Order  in  this  case,  and  shall 
not  be  disclosed  to  any  person  other 
than  Microsoft  and  the  Plaintiffs  except 
as  allowed  by  the  Protective  Order 
entered  in  the  Action  or  by  the  further 
order  of  this  Court. 

10.  No  member  of  the  TC  shall  make 
any  public  statements  relating  to  the 
TC's  activities, 

C.  Appointment  of  a  Microsoft  Internal 
Compliance  Officer 

1.  Microsoft  shall  designate,  within  30 
days  of  entn'  of  this  Final  ludgment,  an 
internal  Compliance  Officer  who  shall 
be  an  employee  of  Microsoft  with 
responsibility  for  administering 
Microsoft's  antitrust  compliance 
program  and  helping  to  ensure 
compliance  with  this  Final  Judgment 

2  The  Compliance  Officer  shall 
supervise  the  review  of  Microsoft's 
activities  to  ensure  that  they  comply 
with  this  Final  Judgment.  He  or  she  may 
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be  assisted  by  other  employees  of 
Microsoft. 

■i.  The  Compliance  Officer  shall  be 
responsible  for  performing  the  following 
activities: 

a.  Within  30  days  after  entry  of  this 
Final  ludgment,  distributing  a  copy  of 
the  Final  ludgment  to  all  officers  and 
directors  of  Microsoft; 

b.  Promptly  distributing  a  copy  of  this 
Final  judgment  to  any  person  who 
succeeds  to  a  position  described  in 
section  IV. C. 3.  a  above; 

c.  Ensuring  that  those  persons 
designated  in  section  IV.C.3.a  above  are 
annually  brielod  on  the  meaning  and 
requirements  of  this  Final  Judgment  and 
the  L'.S  antitrust  laws  and  advising 
them  that  Microsoft's  legal  advisors  are 
available  to  confer  with  them  regarding 
any  question  concerning  compliance 
with  this  Final  judgment  or  under  the 
U.S.  antitrust  laws; 

d.  Obtaining  from  each  person 
designated  in  section  IV.C.3.a  above  an 
annual  written  certification  that  he  or 
she:  (i)  Has  read  and  agrees  to  abide  by 
the  terms  of  this  Final  judgment;  and  (ii) 
has  been  advised  and  understands  that 
his  or  her  failure  to  complv  with  this 
Final  judgment  may  result  in  a  finding 
of  contempt  of  court; 

e.  Maintaining  a  record  of  all  persons 
to  whom  a  copy  of  this  Final  judgment 
has  b»Hm  distributed  and  from  whom  the 
certification  described  in  section 

IV  C  3.d  above  has  been  obtained; 

f  Establishing  and  maintaining  the 
website  provided  for  in  section  IV.D.3.b 
below. 

g.  Receiving  complaints  from  third 
parties,  the  TC  and  the  Plaintiffs 
concerning  Microsoft's  compliance  with 
this  Final  judgment  and  following  the 
appropriate  procedures  set  forth  in 
section  IV. D  below;  and 

h.  Maintaining  a  record  of  all 
complaints  received  and  action  taken  by 
Microsoft  with  respect  to  each  such 
complaint. 

D.  Voluntary  Dispute  Resolution 

1  Third  parties  may  submit 
complaints  concerning  Microsoft's 
compliance  with  this  Final  judgment  to 
the  Plaintiffs,  the  TC  or  the  Compliance 
Officer 

2.  In  order  to  enhance  the  ability  of 
the  Plaintiffs  to  enforce  compliance 
with  this  Final  judgment,  and  to 
advance  the  parties'  joint  interest  and 
the  public  interest  in  prompt  resolution 
of  issues  and  disputes,  the  parties  have 
agreed  that  the  TC  and  the  Compliance 
Officer  shall  have  the  following 
additional  responsibilities. 

3.  Submissions  to  the  Compliance 
Officer. 


a.  Third  parties,  the  TC,  or  the 
Plaintiffs  in  their  discretion  may  submit 
to  the  Compliance  Officer  any 
complaints  concerning  Microsoft's 
compliance  with  this  Final  judgment. 
Without  in  any  way  limiting  its 
authority  to  take  any  other  action  to 
enforce  this  Final  judgment,  the 
Plaintiffs  mav  submit  complaints  related 
to  sections  Ili.C.  III.D.  IIl.E  and  III.H  to 
the  Compliance  Officer  whenever  doing 
so  would  be  consistent  with  the  public 
interest. 

b.  To  facilitate  the  communication  of 
complaints  and  inquiries  by  third 
parties,  the  Compliance  Officer  shall 
place  on  Microsoft's  Internet  web  site, 
in  a  manner  acceptable  to  the  Plaintiffs, 
the  procedures  for  submitting 
complaints.  To  encourage  whenever 
possible  the  informal  resolution  of 
complaints  and  inquiries,  the  web  site 
shall  provide  a  mechanism  for 
communicating  complaints  and 
inquiries  to  the  Compliance  Officer. 

c.  Microsoft  shall  have  30  days  after 
receiving  a  complaint  to  attempt  to 
resolve  it  or  reject  it,  and  will  then 
promptly  advise  the  TC  of  the  nature  of 
the  complaint  and  its  disposition. 

4.  Submissions  to  the  TC. 

a.  The  Compliance  Officer,  third 
parties  or  the  Plaintiffs  in  their 
discretion  may  submit  to  the  TC  any 
complaints  concerning  Microsoft's 
compliance  with  this  Final  Judgment. 

b.  The  TC  shall  investigate  complaints 
received  and  will  consult  with  the 
Plaintiffs  regarding  its  investigation.  At 
least  once  during  its  investigation,  and 
more  often  when  it  may  help  resolve 
complaints  informally,  the  TC  shall 
meet  with  the  Compliance  Officer  to 
allow  Microsoft  to  respond  to  the 
substance  of  the  complaint  and  to 
determine  whether  the  compliant  can  be 
resolved  without  further  proceedings. 

c.  If  the  TC  concludes  that  a 
complaint  is  meritorious,  it  shall  advise 
Microsoft  and  the  Plaintiffs  of  its 
conclusion  and  its  proposal  for  cure. 

d.  No  work  product,  findings  or 
recommendations  by  the  TC  may  be 
admitted  in  any  enforcement  proceeding 
before  the  Court  for  any  purpose,  and  no 
member  of  the  TC  shall  testify  by 
deposition,  in  court  or  before  any  other 
tribunal  regarding  any  matter  related  to 
this  Final  Judgm.ent. 

e.  The  TC  may  preserve  the 
anonymity  of  any  third  party  complaint 
where  it  deems  it  appropriate  to  do  so 
upon  the  request  of  the  Plaintiffs  or  the 
third  party,  or  in  its  discretion. 

V.  Termination 

A.  Unless  this  Court  grants  an 
extension,  this  Final  Judgment  will 


expire  on  the  fifth  anniversary  of  the 
date  it  is  entered  by  the  Court. 

B.  In  any  enforcement  proceeding  in 
which  the  Court  has  found  that 
Microsoft  has  engaged  in  a  pattern  of 
willful  and  systematic  violations,  the 
Plaintiffs  may  apply  to  the  Court  for  a 
one-time  extension  of  this  Final 
judgment  of  up  to  two  years,  together 
with  such  other  relief  as  the  Court  may 
deem  appropriate. 

VI.  Definitions 

A.  'Application  Programming 
Interfaces  (APIs)"  means  the  interfaces, 
including  any  associated  callback 
interfaces,  that  Microsoft  Middleware 
running  on  a  Windows  Operating 
System  Product  uses  to  call  upon  that 
VVindows  Operating  System  Product  in 
order  to  obtain  any  services  from  that 
Windows  Operating  System  Product. 

B.  "Communications  Protocol"  means 
the  set  of  rules  for  information  exchange 
to  accomplish  predefined  tasks  between 
a  Windows  Operating  System  Product 
and  a  server  operating  system  product 
connected  via  a  network,  including,  but 
not  limited  to,  a  local  area  network,  a 
wide  area  network  or  the  Internet.  These 
rules  govern  the  format,  semaintics. 
timing,  sequencing,  and  error  control  of 
messages  exchanged  over  a  network. 

C.  "Consideration"  means  any 
monetary'  payment  or  the  provision  of 
preferential  licensing  terms;  technical, 
marketing,  and  sales  support;  enabling 
programs;  product  information; 
information  about  future  plans; 
developer  support;  hardware  or  software 
certification  or  approval;  or  permission 
to  display  trademarks,  icons  or  logos. 

D.  "Covered  OEMs"  means  the  20 
OEMs  with  the  highest  worldwide 
volume  of  licenses  of  Windows 
Operating  System  Products  reported  to 
Microsoft  in  Microsoft's  fiscal  year 
preceding  the  effective  date  of  the  Final 
Judgment.  The  OEMs  that  fall  within 
this  definition  of  Covered  OEMs  shall  be 
recomputed  by  Microsoft  as  soon  as 
practicable  after  the  close  of  each  of 
Microsoft's  fiscal  years. 

E.  "Documentation"  means  all 
information  regarding  the  identification 
and  means  of  using  APIs  that  a  person 
of  orindary  skill  in  the  art  requires  to 
make  effective  use  of  those  APIs.  Such 
information  shall  be  of  the  sort  and  to 
the  level  of  specificity,  precision  and 
detail  that  Microsoft  customarily 
provides  for  APIs  it  documents  in  the 
Microsoft  Developer  Network 
("MSDN"). 

F.  "lAP"  means  an  Internet  access 
provider  that  provides  consumers  with 
a  connection  to  the  Internet,  with  or 
without  its  own  proprietary  content. 
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G.  "ICP"  means  an  Internet  content 
provider  that  provides  content  to  users 
of  the  Internet  by  maintaining  Web  sites. 

H.  "IHV"  means  an  independent 
hardware  vendor  that  develops 
hardware  to  be  included  in  or  used  with 
a  Personal  Computer  running  a 
VVindows  Operating  System  Product. 

I.  "ISV"  means  an  entity  other  than 
Microsoft  that  is  engaged  in  the 
development  or  marketing  of  software 
products. 

J.  "Microsoft  Middleware  "  means 
software  code  that 

1.  Microsoft  distributes  separately 
from  a  VVindows  Operating  System 
Product  to  update  that  Windows 
Operating  System  Product; 

2.  Is  Trademarked; 

3.  Provides  the  same  or  substantially 
similar  functionality  as  a  Microsoft 
Middleware  Product:  and 

4.  Includes  at  least  the  software  code 
that  controls  most  or  all  of  the  user 
interface  elements  of  that  Microsoft 
Middleware. 

Software  code  described  as  part  of. 
and  distributed  separately  to  update,  a 
Microsoft  Middleware  Product  shall  not 
be  deemed  Microsoft  Middleware  unless 
identified  as  a  new  major  version  of  that 
Microsoft  Middleware  Product.  A  major 
version  shall  be  identified  by  a  whole 
number  or  by  a  number  with  just  a 
single  digit  to  the  right  of  the  decimal 
point. 

K.   "Microsoft  Middleware  Product  " 
means 

1.  The  functionality  provided  by 
Internet  Explorer,  Microsoft's  Java 
Virtual  Machine.  VVindows  Media 
Player.  Windows  Messenger.  Outlook 
Express  and  their  successors  in  a 
VVindows  Operating  System  Product, 
and 

2.  For  any  functionality  that  is  first 
licensed,  distributed  or  sold  by 
Microsoft  after  the  entry  of  this  Final 
Judgment  and  that  is  part  of  any 
Windows  Operating  System  Product 

a.  Internet  browsers  email  client 
software,  networked  audio/video  client 
software,  instant  message  software  or 

b.  Functionality  provided  by 
Microsoft  software  that — 

i.  Is,  or  in  the  year  preceding  the 
commercial  release  of  any  new- 
Windows  Operating  System  Product 
was,  distributed  separately  by  Microsoft 
(or  by  an  entity  acquired  by  Microsoft) 
from  a  Windows  Operating  System 
Product; 

ii.  Is  similar  to  the  functionality 
provided  by  a  Non-Microsoft 
Middleware  Product;  and 

iii.  Is  Trademarked. 

Functionality  that  Microsoft  describes 
or  markets  as  being  part  of  a  Microsoft 
Middleware  Product  (such  as  a  service 


pack,  upgrade,  or  bug  fix  for  Internet 
Explorer),  or  that  is  a  version  of  a 
Microsoft  Middleware  Product  (such  as 
Internet  Explorer  5.5).  shall  be 
considered  to  be  part  of  that  Microsoft 
Middleware  Product. 

L.  "Microsoft  Platform  Software" 
means  (i)  a  Windows  Operating  System 
Product  and/or  (ii)  a  Microsoft 
Middleware  Product. 

M.  "Non-Microsoft  Middleware" 
means  a  non-Microsoft  software  product 
running  on  a  VVindows  Operating 
System  Product  that  exposes  a  range  of 
functionality  to  ISVs  through  published 
.APIs,  and  that  could,  if  ported  to  or 
made  interoperable  with,  a  non- 
Microsoft  Operating  System,  thereby 
make  it  easier  for  applications  that  relv 
in  whole  or  in  part  on  the  functionality 
supplied  by  that  software  product  to  be 
ported  to  or  run  on  that  non-Microsoft 
Operating  System. 

N.  "Non-Microsoft  Middleware 
Product  "  means  a  non-Microsoft 
software  product  running  on  a  VVindows 
Operating  System  Product  (i)  that 
exposes  a  range  of  functionality  to  ISVs 
through  published  APIs,  and  that  could, 
if  ported  to  or  made  interoperable  with, 
a  non-Microsoft  Operating  System, 
thereby  make  it  easier  for  applications 
that  rely  in  whole  or  in  part  on  the 
functionality  supplied  by  that  software 
product  to  be  ported  to  or  run  on  that 
non-Microsoft  Operating  System,  and 
(ii)  of  which  at  least  one  million  copies 
were  distributed  in  the  United  States 
within  the  previous  year 

O.  "OEM"  means  an  original 
equipment  manufacturer  or  Personal 
Computers  that  is  a  licensee  of  a 
Windows  Operating  System  Product. 

P.  "Operating  System  "  means  the 
software  code  that,  inter  alia,  (i)  controls 
the  allocation  and  usage  of  hardware 
resources  (such  as  the  microprocessor 
and  various  peripheral  devices)  of  a 
Personal  Computer,  (ii)  provides  a 
platform  for  de\eloping  applications  by 
exposing  functionality  to  ISVs  through 
APIs,  and  (iii)  supplies  a  user  interface 
that  enables  users  to  access 
functionality  of  the  operating  system 
and  in  which  they  can  run  applications. 

Q.  "Personal  Computer"  means  any 
computer  configured  so  that  its  primar\" 
purpose  is  for  use  by  one  person  at  a 
time,  that  uses  a  video  display  and 
keyboard  (whether  or  not  that  video 
display  and  keyboard  is  included)  and 
that  contains  an  Intel  x86  compatible  (or 
successor)  microprocessor.  Ser\'ers, 
television  set  top  boxes,  handheld 
computers,  game  consoles,  telephones, 
pagers,  and  personal  digital  assistants 
are  examples  of  products  that  are  not 
Personal  Computers  within  the  meaning 
of  this  definition. 


R.  "Timely  Manner"  means  at  the 
time  Microsoft  first  releases  a  beta  test 
version  of  a  VVindows  Operating  System 
Product  that  is  distributed  to  150.000  or 
more  beta  testers. 

S.  "'Top-Level  Window"  means  a 
window  displayed  by  a  Windows 
Operating  System  Product  that  (a)  has 
its  own  window  controls,  such  as  move, 
resize,  close,  minimize,  and  maximize, 
(b)  can  contain  sub-windows,  and  (c) 
contains  user  interface  elements  under 
the  control  of  at  least  one  independent 
process. 

T.  ""Trademarked"'  means  distributed 
in  commerce  and  identified  as 
distributed  by  a  name  other  than 
Microsoft'  or  Windows'  that  Microsoft 
has  claimed  as  a  trademark  or  service 
mark  by  (i)  marking  the  name  with 
trademark  notices,  such  as  '  or  '^'^,  in 
connection  with  a  product  distributed 
in  the  United  States;  (ii)  filing  an 
application  for  trademark  protection  for 
the  name  in  the  United  States  Patent 
and  Trademark  Office;  or  liii)  asserting 
the  name  as  a  trademark  in  the  United 
States  in  a  demdnd  letter  or  lawsuit 
Any  product  distributed  under 
descriptive  or  generic  terms  or  a  name 
comprised  of  the  Microsoft'  or 
Windows'  trademarks  together  with 
descriptive  or  generic  terms  shall  not  be 
Trademarked  as  that  term  is  used  in  this 
Final  judgment  Microsoft  hereby 
disclaims  an>'  trademark  rights  in  such 
descriptive  or  generic  terms  apart  from 
the  Microsoft'  or  VVindows* 
trademarks,  and  hereby  abandons  any 
such  rights  that  it  may  acquire  in  the 
future. 

U.  "Windows  Operating  System 
Product"  means  the  software  code  (as 
opposed  to  source  code)  distributed 
commercially  bv  Microsoft  for  use  with 
Personal  Computers  as  VVindows  2000 
Professional.  Windows  XP  Home. 
Windows  XP  Professional,  and 
successors  to  the  foregoing,  including 
the  Personal  Computer  versions  of  the 
products  currently  code  named 
"Longhom"  and  '"Blackcomb"  and  their 
successors,  including  upgrades,  bug 
fixes,  service  packs,  etc.  The  software 
code  that  comprises  a  VVindows 
Operating  System  Product  shall  be 
determined  by  Microsoft  in  its  sole 
discretion 

VII.  Further  Elements 

Jurisdiction  is  retained  by  this  Court 
over  this  action  and  the  parties  thereto 
for  the  purpose  of  enabling  either  of  the 
parties  thereto  to  apply  to  this  Court  at 
any  time  for  further  orders  and 
directions  as  may  be  necessarv'  or 
appropriate  to  carr\  out  or  construe  this 
Final  judgment,  to  modif\-  or  terminate 
any  of  its  provisions,  to  enforce 
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compliance,  and  to  punish  violations  of 
its  provisions. 

Vm  Third  Part}-  Rights 

Nothing  in  this  Final  ludginent  is 
intended  to  confer  upon  anv  other 
persons  anv  rights  or  remedies  of  any 
nature  whatsoever  hereunder  or  by 
reason  I'f  this  Final  Judgment. 

I'nited  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America.  Plaintiff,  v. 
Microsoft  Corporation,  Defendant 

(Civil  Action  No.  98-1232  (CKK)| 

State  of  \'e\v  York  ex.  rei.  Attorney 
General  Eliot  Spitzer.  et  al.  Plaintiffs,  v. 
Microsoft  Corporation,  Defendant 

[Civil  Action  No.  98-1233  (CKK)| 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16{b)-(h).  the 
L'nited  States  files  this  Competitive 
Impact  Statement  relating  to  the  revised 
proposed  Final  [udgment  ("Proposed 
Final  Judgment")  submitted  on 
November  6.  2001  for  entry  in  this  civil 
antitrust  proceeding. 

/  Nature  and  Purpose  of  the  Proceeding 

On  May  18.  14^)8.  the  Tnited  States 
filed  a  civil  antitrust  Complaint  alleging 
that  Microsoft  Corporation 
("Microsoft"),  the  world's  largest 
supplier  of  computer  software  for 
personal  ((jmputers.  restrained 
competition  in  violation  of  sections  1 
and  2  of  the  Sherman  Act,  15  U.S.C.  1- 
2  The  case  was  tried  in  the  United 
States  District  Court  fur  the  District  of 
Cxilumbia.  which  found  that  Microsoft 
violated  both  sections  1  and  2  of  the 
Sherman  Act.  Microsoft  appealed  to  the 
L-nited  States  Court  of  Appeals  for  the 
District  of  Columbia,  and  the  Court  (jf 
Appeals  affirmed  in  part  and  reversed  in 
part  the  decision  of  the  District  Court, 
and  vacated  the  Final  Judgment  that  had 
been  entered  bv  the  District  Court.  After 
the  case  was  remanded  to  District  Court 
for  further  proceedings,  the  parties 
reac  bed  the  agreement  that  is  embodied 
in  the  Proposed  Final  Judgment.  The 
Proposed  Final  Judgment  will  provide  a 
prompt,  certain  and  effective  remedv  for 
consumers  by  imposing  injunctive  relief 
to  halt  continuance  and  prevent 
recurrence  (jf  the  violations  of  the 
Sherman  Act  by  Microsoft  that  were 
upheld  bv  the  Court  of  Appeals  and 
restore  competitive  conditions  to  the 
market   Kntry  of  the  Proposed  Final 
Judgment  vvi!!  terminate  this  action, 
except  that  the  Court  will  retain 
jurisdu  ti(m  to  construe,  modifv,  or 


enforce  its  provisions  and  to  punish 
violations  thereof. 

//.  Ch'erview  of  Relief 

The  Court  of  Appeals  upheld  the 
conclusion  that  Microsoft  had  engaged 
in  a  variety  of  exclusionary  acts 
designed  to  protect  its  operating  system 
monopoly  from  the  threat  posed  by  a 
type  of  platform  software  known  as 
"middleware,"  in  violation  of  section  2 
of  the  Sherman  Act.  Specifically,  the 
Court  determined  that,  in  response  to 
the  middleware  threat,  Microsoft:  (1) 
Undertook  a  variety  of  restrictions  on 
personal  computer  Original  Equipment 
Manufacturers  ("OEMs"):  (2)  integrated 
its  Web  browser  into  Windows  in  a  non- 
removable way  while  excluding  rivals; 
(3)  engaged  in  restrictive  and 
exclusionary  dealings  with  Internet 
Access  Providers.  Independent  Software 
Vendors  and  Apple  Computer;  and  (4) 
attempted  to  mislead  and  threaten 
software  developers  in  order  to  contain 
and  subvert  Java  middleware 
technologies  that  threatened  Microsoft's 
operating  system  monopoly. 

The  relief  contained  in  the  proposed 
Final  Judgment  provides  prompt, 
certain  and  effective  remedies  for 
consumers.  The  requirements  and 
prohibitions  will  eliminate  Microsoft's 
illegal  practices,  prevent  recurrence  of 
the  same  or  similar  practices,  and 
restore  the  competitive  threat  that 
middleware  products  posed  prior  to 
Microsoft's  unlawful  undertakings.  The 
provisions  benefit  consumers  by: ' 

•  Ensuring  that  computer 
manufacturers  have  contractual  and 
economic  freedom  to  make  decisions 
about  distributing  and  supporting  non- 
Microsoft  middleware  products  without 
fear  of  coercion  or  retaliation  by 
Microsoft,  by  broadly  prohibiting 
retaliation  against  a  computer 
manufacturer  that  supports  or 
distributes  alternative  middleware  or 
operating  systems. 

•  Furtner  ensuring  computer 
manufacturers'  freedom  to  make 
middleware  decisions  by  requiring  that 
Microsoft  provide  uniform  licensing 
terms  to  the  20  largest  and  most 
competitively  significant  computer 
manufacturers. 

•  Ensuring  that  computer 
manufacturers  have  the  freedom  to 
configure  the  personal  computers  they 
sell  to  feature  and  promote  non- 
Microsoft  middleware,  and  ensuring 
that  developers  of  these  alternatives  to 
Microsoft  products  are  able  to  feature 
those  products  on  personal  computers, 
by  prohibiting  Microsoft  from  restricting 
computer  manufacturers'  ability  to 
install  and  feature  non-Microsoft 
middleware  and  competing  operating 


systems  in  a  variety  of  ways  on  the 
desktop  and  elsewhere. 

•  Ensuring  that  computer 
manufacturers  have  the  freedom  to  offer, 
and  consumers  the  freedom  to  use.  non- 
Microsoft  middleware,  bv  requiring 
Microsoft  to  provide  the  ability  for 
computer  manufacturers  and  consumers 
to  customize,  without  interference  or 
reversal,  their  personal  computers  as  to 
the  middleware  they  install,  use  and 
feature,  and  by  requiring  Microsoft  to 
allow  them  also  to  designate  non- 
Microsoft  middleware  to  be  invoked 
automatically  in  place  of  Microsoft 
middleware. 

•  Ensuring  that  Microsoft  cannot 
thwart  the  purposes  of  the  remedies  in 
the  Proposed  Final  Judgment  by 
withholding  or  providing  only  in 
discriminatory  fashion  necessary 
intellectual  property  licenses,  by 
requiring  Microsoft  to  offer  necessary- 
related  licenses  for  the  intellectual 
property  that  it  is  required  to  disclose.. 

•  Creating  the  opportunity  for 
software  developers  and  other  computer 
industry  participants  to  develop  new 
middleware  products  that  compete 
directly  with  Microsoft  by  requiring 
Microsoft  to  disclose  all  of  the  interfaces 
and  related  technical  information  that 
Microsoft's  middlew-are  uses  to 
interoperate  with  the  Windows 
operating  system. 

•  Preventing  Microsoft  from 
incorporating  into  the  Windows 
operating  system  features  or 
functionality  with  which  only  its  own 
servers  can  interoperate  by  requiring 
Microsoft  to  disclose  the 
communications  protocols  that  are 
necessary  for  software  located  on  a 
computer  ser\'er  to  interoperate  with  the 
Windows  operating  svstem. 

•  Ensuring  that  software  and 
hardware  developers  are  free  to  develop, 
distribute,  or  write  to  software  that 
competes  with  Microsoft  middleware  or 
operating  system  software  without 
adverse  action  by  Microsoft,  bv 
prohibiting  Microsoft  from  retaliating 
against  developers  or  conditioning 
consideration  on  a  developer  refraining 
from  developing,  distributing  or  writing 
to  software  that  competes  with 
Microsoft  platform  software. 

•  Depriving  Microsoft  of  the  means 
with  which  to  retaliate  against,  or 
induce  the  hindering  of  the 
development  of.  competing  products  by 
prohibiting  Microsoft  from  entering  into 
agreements  that  require  parties  to 
exclusively,  or  in  a  fixed  percentage, 
promote  Microsoft  middleware  or 
operating  system  products. 

The  requirements  and  prohibitions  in 
the  Proposed  Final  Judgment  are 
supported  by  strong  enforcement 
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provisions,  including  the  power  to  seek 
criminal  and  civil  contempt  .sanctions 
and  other  relief  in  the  event  of  a 
violation,  and  the  imposition  of  three 
full-time,  on-site,  independent 
enforcement  monitors.  The  Proposed 
Final  Judgment  also  provides  that,  in  an 
enforcement  proceeding  in  which 
Microsoft  has  been  found  to  have 
engaged  in  willful  and  systematic 
violations,  the  Court  may  order  that  the 
five-year  term  may  be  extended  bv  up  to 
two  years,  in  addition  to  any  other  relief 
the  Court  deems  appropriate. 

///  Description  of  the  Practices  Giving 
Rise  to  the  Alleged  Violation 

A.  Background  of  the  Proceedings 

1.  Proceedings  in  the  District  Court 

On  the  same  day  that  the  United 
States  filed  its  Complaint  against 
Microsoft.  20  states  and  the  District  of 
Columbia  (one  state  later  withdrew  and 
another  later  reached  a  separate 
settlement)  filed  a  similar,  although  not 
identical,  complaint.  The  District  Court 
consolidated  the  cases  at  Microsoft's 
request.  The  Complaint  alleged  that 
Microsoft  unlawfully  maintained  its 
monopoly  in  the  market  for  operating 
systems  designed  to  run  on  Intel- 
compatible  personal  computers  bv 
engaging  in  a  series  of  exclusionarv. 
anticompetitive  and  predatorv  acts  in 
violation  of  section  2  of  the  Sherman 
Act.  The  Complaint  also  asserted  that 
Microsoft  unlawfully  attempted  to 
monopolize  the  market  for  Web 
browsers  in  violation  of  section  2  of  the 
Sherman  Act.  and  that  certain  actions 
taken  by  Microsoft  as  part  of  its 
campaign  to  protect  its  operating  system 
monopoly  power,  such  as  tying  its  Web 
browser,  Internet  Explorer,  to  its 
operating  system  and  entering  into 
exclusive  dealing  arrangements, 
constituted  unreasonable  restraints  on 
competition  in  violation  of  section  1  of 
the  Sherman  Act. 

After  extensive  discovery,  on  October 
19.  1998,  the  Court  began  a  78-day  trial 
that  ended  on  June  24,  1999,  The  Court 
heard  testimony  from  26  witnesses  and 
admitted  depositions  of  79  other 
witnesses  and  2.7,33  exhibits.  On 
November  5.  1999,  the  Court  entered  its 
Findings  of  Fact.  United  States,  v. 
Microsoft  Corp..  84  F.  Supp.2d  9  (D.D.C 
1999).  On  April  3,  2000.  after  the  parties 
had  engaged  in  four  months  of  intensive 
but  ultimately  unsuccessful  mediation 
efforts  before  Judge  Richard  Posner.  the 
Court  entered  its  Conclusions  of  l^w. 
United  States  v,  Microsoft  Corp.,  87  F. 
Supp.2d  30  (D.D.C.  2000). 

The  District  Court  held  that  Microsoft 
engaged  in  a  series  of  illegal 
anticompetitive  acts  to  protect  and 


maintain  its  personal  computer 
operating  system  monopoly,  in  violation 
of  section  2  of  the  Sherman  Act  and 
analogous  state  laws.  The  Court  also 
concluded  that  Microsoft  violated 
Section  2  by  attempting  to  monopolize 
the  market  for  Web  browsers  and 
section  1  by  tying  its  browser  to  its 
Windows  operating  system.  The  Court 
ruled  that  Microsoft's  exclusive  dealing 
arrangements  did  not  separately  violate 
Section  1.  The  Court  then  proceeded  to 
consider  a  remedy  for  Microsoft's 
antitrust  violations,  and  on  June  7.  2000. 
issued  this  Final  Judgment,  which 
imposed  a  remedy  that  included  a 
break-up  of  Microsoft  into  separate 
operating  system  and  applications 
businesses,  along  with  interim  conduct 
provisions.  United  States  v.  Microsoft 
Corp.,  97  F.  Supp.  2d  59  (D.D.C.  2000). 

2.  Proceedings  in  the  Court  of  Appeals 

Microsoft  appealed  the  District 
Court's  decision.  On  June  28.  2001,  the 
Court  of  Appeals,  sitting  en  banc, 
unanimously  affirmed  in  part,  reversed 
in  part  and  remanded  in  part  the  District 
Court  judgment.  Specifically,  the  Court 
affirmed  the  District  Court's  finding  and 
conclusion  that  Microsoft  had  illegally 
maintained  its  operating  system 
monopoly  in  violation  of  Section  2. 
United  States  v.  Microsoft  Corp..  253 
F.ad  34  (DC.  Cir.  2001).  The  Court 
upheld  the  District  Court's  finding  of 
monopoly  power  in  the  market  for  Intel- 
compatible  personal  computer  operating 
.systems.  With  certain  exceptions,  the 
Court  agreed  with  the  District  Court's 
findings  and  conclusions  that  Microsoft 
had  engaged  in  a  variety  of  exclusionary 
acts  designed  to  protect  its  operating 
system  monopoly  from  the  threat  posed 
by  a  particular  type  of  software  known 
as  "middleware."  Specifically,  the  Court 
upheld  the  conclusion  that,  in  response 
to  the  middleware  threat,  Microsoft 
undertook  a  variety  of  restrictions  on 
OEMs;  integrated  Internet  Explorer  into 
Windows  in  a  non-removable  way  while 
excluding  rivals,  engaged  in  restrictive 
and  exclusionary  dealings  with  Internet 
Access  Providers.  Independent  Software 
Vendors,  and  Apple  Computer,  and 
attempted  to  mislead  and  threaten 
software  developers  in  order  to  contain 
and  subvert  so-called  "Java" 
middleware  technologies  that 
threatened  Microsoft's  operating  system 
monopoly.  Each  of  these  actions,  which 
served  to  maintain  the  Windows 
monopoly,  violated  section  2  of  the 
Sherman  Act. 

The  Court  reversed  and  remanded  the 
Section  1  tying  claim  for 
reconsideration  under  the  more  rigorous 
rule  of  reason  standard.  It  also  reversed 
the  District  Court's  determination  that 


Microsoft  had  attempted  to  monopolize 
the  Web  browser  market  in  violation  of 
Section  2.  In  light  of  its  finding  that  an 
evidentiary  hearing  on  remedv  was 
necessary  and  the  fact  that  the  District 
Court's  Final  Judgment  may  have  rested 
on  liability  determinations  that  did  not 
survive  appellate  review .  the  Court  of 
Appeals  vacated  the  Final  Judgment  and 
remanded  the  case  to  the  District  Court 
for  new  remedy  proceedings.  Finally, 
the  Court  of  Appeals  disqualified  the 
trial  judge  retroactively  to  the  date  of 
entry  of  the  Final  Judgment  based  on 
violations  of  28  U.S.C.  455(a). 

3.  Proceedings  in  the  District  Court 
Upon  Remand 

Upon  remand,  the  District  Court 
ordered  the  parties  to  confer  and  file  a 
Joint  Status  Report,  identifying  the 
issues  that  remained  on  remand  and  the 
measures  to  be  taken  to  reach 
resolution,  and  proposing  a  schadule. 
As  part  of  that  process.  Plaintiffs 
advised  Microsoft  that  ihey  did  not 
intend  to  pursue  further  proceedings  on 
remand  regarding  their  Section  1  tying 
claim  and  did  not  intend  to  pursue  on 
remand  the  restructuring  of  Microsoft 
into  separate  operating  system  and 
applications  businesses  that  had 
previously  been  ordered  by  the  District 
Court.  Plaintiffs  took  these  steps  after 
careful  consideration  of  the  Court  of 
Appeals'  decision  and  its  likely  impact 
on  prospective  remedies,  in  an  effort  to 
obtain  prompt,  effective  and  certain 
relief  for  consumers. 

Subsequently,  the  District  Court 
ordered  the  parties  into  a  period  of 
intensive  settlement  and  mediation 
discussions  to  attempt  to  reach  a  fair 
resolution,  commencing  on  September 
28.  2001.  and  expiring  on  November  2, 
2001.  During  that  period,  the  parties 
expended  every  effort  to  comply  with 
the  Court's  order  and.  after  extensive 
negotiations,  the  United  States,  nine  of 
the  States  (New  York.  Ohio.  Illinois. 
Kentucky.  Louisiana.  Maryland. 
.Michigan.  North  Carolina,  and 
Wisconsin),  and  Microsoft  were  able  to 
reach  agreement  upon  a  Proposed  Final 
Judgment  that  would  achieve  a  prompt, 
certain  and  effective  remedy  for 
consumers  by  imposing  injunctive  relief 
to  enjoin  continuance  and  prevent 
recurrence  of  the  violations  of  the 
Sherman  Act  by  Microsoft  that  were 
upheld  by  the  Court  of  Appeals,  and 
restore  the  competitive  conditions 
prevailing  prior  to  Microsoft's  unlawful 
conduct.  The  Proposed  Final  Judgment 
was  filed  on  November  6.  2001. ^ 
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B.  Factual  Background 

1    Microsoft's  Operating  System 
Monopoly 

Personal  computers  consist,  inter  alia. 
of  central  processing  components  (a 
microprocessor  and  main  memory), 
software,  and  data  storage  (e.g  ,  a  hard 
disk)  The  software  on  a  personal 
computer  largely  consists  of  an 
operating  system  and  applications 
designed  to  accomplish  specific  tasks, 
such  as  word  processing.  The  operating 
system  controls  the  allocation  and  use 
of  computer  resources  and  ser\'es  as  a 
"platform  "  for  applications  by  exposing 
interfaces  (application  programming 
interfaces,  or  APIs)  that  applications 
invoke  to  perform  crucial  tasks  such  as 
displaying  text  on  a  screen. 

Microsoft  has  monopoly  power  in  the 
market  for  Intel-compatible  personal 
c  omputer  operating  systems  and 
undertook  an  extensive  campaign  of 
exclusionary  acts  to  maintain  its 
operating  system  monopoly.  The 
relevant  market  for  evaluating 
Microsoft's  monopoly  pow'er  is  the 
licensing  of  all  Intel-compatible 
personal  computer  operating  systems 
worldwide.  Intel-compatible  personal 
computers  are  designed  to  function  with 
Intel's  80x86  and  successor  families  of 
microprocessors  (or  compatible 
microprocessors).  Operating  systems 
designed  for  Intel-compatible  personal 
computers  do  not  run  on  other  personal 
computers,  and  operating  systems 
designed  for  other  personal  computers 
do  not  run  on  Intel-compatible  personal 
computers.  Moreover,  consumers  are 
ver>-  reluctant  to  substitute  away  from 
Intel-compatible  piersonal  computers 
(for  any  reason,  including  an  increase  in 
operating  system  prices)  because  to  do 
so  would  entail  incurring  substantial 
costs  and  would  not  result  in  a 
satisfactory  substitute  Thus,  a 
monopolist  of  operating  systems  for 
Intel-compatible  personal  computers 
can  set  and  maintain  the  price  of  a 
license  substantially  above  that  which 
would  be  charged  in  a  competitive 
market  without  losing  so  many 
customers  as  to  make  the  action 
unprofitable. 

1  The  Applications  Barrier  to  Entry 

The  operating  system  serves 
principally  two  functions:  it  enables  the 
computer's  hardware  to  operate  and  it 
serves  as  a  platform  for  applications 
programs,  such  as  word-processing  and 
spreadsheets  The  latter  function  is  the 
source  of  an  "applications  barrier  to 
entry"  that  protects  Microsoft's 
monopoly  power  in  the  operating 
system  market:  users  do  not  want  to 
invest  in  an  operating  system  until  it  is 


clear  that  the  system  will  support 
generations  of  applications  that  will 
meet  their  needs,  and  developers  do  not 
want  to  invest  in  writing  or  quickly 
porting  {i.e..  adapting)  applications  for 
an  operating  system  until  it  is  clear  that 
there  will  be  a  sizeable  and  stable 
market  for  it.  This  self-reinforcing  cycle 
is  sometimes  referred  to  as  a  "network 
effect,"  a  phenomenon  by  which  the 
attractiveness  of  a  product  increases 
with  the  number  of  people  using  it. 

The  ubiquity  of  the  Windows 
operating  system  thus  induces 
developers  to  create  vastly  more 
applications  for  Windows  than  for  other 
operating  systems.  The  availability  of  a 
rich  array  of  applications  in  turn  attracts 
consumers  to  Windows,  A  competing 
operating  system  will  not  attract  large 
numbers  of  users  unless  those  users 
believe  that  there  is  and  will  continue 
to  be  a  sufficient  and  timely  array  of 
applications  available  for  use  on  that 
operating  system.  Software  developers, 
however,  have  little  incentive  to  write 
applications  for  an  operating  system 
without  a  large  number  of  users. 

3.  Combating  the  Middleware  Threats 

The  formidable  applications  entry 
barrier  may  be  eroded  through  platform 
software  known  as  "middleware."  A 
middleware  program  is  not  an  operating 
system:  rather,  it  is  platform  software 
that  runs  on  top  of  an  operating 
system — i.e..  uses  operating  system 
interfaces  to  taJce  advantage  of  the 
operating  system's  code  and 
functionahty — and  simultaneously 
exposes  its  own  APIs  so  that 
applications  can  run  on  the  middleware 
itself.  An  application  written  to  rely 
exclusively  on  a  middleware  program's 
APIs  could  run  on  all  operating  systems 
on  which  that  middleware  runs. 
Because  such  middleware  also  runs  on 
Windows,  application  developers  would 
not  be  required  to  sacrifice  Windows 
compatibility  if  they  chose  to  write 
applications  for  a  middleware  platform. 
Applications  developers  would  thus 
have  incentives  to  write  for  widely  used 
middleware,  and  users  would  not  be 
reluctant  to  choose  a  non-Windows 
operating  system  for  fear  that  it  would 
run  an  insufficient  array  of  applications. 

Middleware's  potential  to  erode  the 
applications  barrier  to  entry  thus  poses 
a  threat  to  Microsoft's  ability  to 
maintain  its  operating  system 
monopoly.  Recognizing  this  threat, 
Microsoft  engaged  in  an  extensive 
pattern  of  conduct  designed  to  eliminate 
the  threat  posed  by  middleware.  To 
protect  its  operating  system  monopoly, 
Microsoft  focused  on  two  incarnations 
of  middleware  that,  working  together, 
had  the  potential  to  weaken  the 


applications  barrier  severely  without  the 
assistance  of  any  other  middleware: 
Netscape's  Web  browser  and  Sun 
Microsystems'  implementation  of  the 
lava  technologies. 

a.  Microsoft's  Campaign  To  Eliminate 
the  Netscape  Threat.  In  December  1994, 
Netscape  first  marketed  a  Web  browser 
called  Navigator.  Within  months. 
Navigator  was  the  preeminent  Web 
browser.  Microsoft  became  deeply 
concerned  that  Netscape  was  moving  its 
business  in  a  direction  that  could 
diminish  the  applications  barrier  to 
entry  and  thus  decided  to  eliminate  the 
threat  that  Navigator  would  become  a 
viable  alternative  platform  for 
applications.  Microsoft  first  tried  to 
reach  an  agreement  with  Netscape  in 
June  1995,  pursuant  to  which  Netscape 
would  have  stopped  efforts  to  develop 
Navigator  into  "platform-level"  [i.e.. 
API-exposing)  browsing  software  for  the 
Windows  95  operating  system  that  was 
to  be  released  later  that  summer:  in 
return.  Microsoft  proposed  to  refrain 
from  competing  with  Netscape  in 
developing  browsers  for  other  operating 
systems. 

Microsoft  warned  Netscape  that 
timely  access  to  critical  technical 
information  about  Windows  APIs — 
information  that  Netscape  needed  to 
make  its  browser  run  well  on  Windows 
95 — depended  on  its  acquiescence.  Had 
Netscape  acquiesced  in  Microsoft's 
proposal,  it  would  have  become  all  but 
impossible  for  Navigator  or  any  other 
browser  rival  to  pose  a  platform  threat 
to  Windows. 

Netscape  did  not  accept  Microsoft's 
proposal,  and  in  response.  Microsoft 
withheld  from  Netscape  crucial 
Windows-related  technical  information 
that  it  routinely  provided  to  others,  and 
delayed  the  provision  of  necessary  APIs, 
so  that  Netscape  was  excluded  from 
most  of  the  1995  holiday  selling  season. 
Moreover,  once  it  became  clear  to  senior 
executives  at  Microsoft  that  Netscape 
would  not  abandon  its  efforts  to  develop 
Navigator  into  a  platform,  Microsoft 
focused  its  efforts  on  ensuring  that  few 
developers  would  write  their 
applications  to  rely  on  the  APIs  that 
Navigator  exposed. 

Microsoft  understood  that  software 
developers  would  only  write  to  the  APIs 
exposed  by  Navigator  in  numbers  large 
enough  to  threaten  the  applications 
barrier  if  they  believed  that  Navigator 
would  emerge  as  the  standard  software 
employed  to  browse  the  Web.  If 
Microsoft  could  demonstrate  that 
Netscape  would  not  become  the 
standard  and  that  Microsoft's  browser, 
Internet  Explorer,  would  meet  or  exceed 
Netscape's  browser  usage  share, 
developers  would  continue  to  focus 
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their  efforts  on  the  Windows  platform. 
Therefore,  to  protect  the  applications 
barrier  to  entn',  Microsoft  embarked  on 
a  multifaceted  campaign  to  maximize 
Internet  Explorer's  share  of  usage  and  to 
minimize  Navigator's. 

Decision-makers  at  Microsoft  worried 
that  simply  developing  its  own 
attractive  browser  product,  providing  it 
to  consumers  free  of  charge,  and 
promoting  it  vigorously  would  not 
divert  enough  browser  usage  from 
Navigator  to  neutralize  Navigator  as  a 
platform.  Thus,  rather  than  confine 
itself  to  improving  and  promoting 
Internet  Explorer  as  a  competitor  to 
Navigator,  Microsoft  decided  to 
constrict  Netscape's  access  to  the  two 
distribution  channels  that  led  most 
efficiently  to  browser  usage:  installation 
by  OEMs  on  new  personal  computers 
and  distribution  by  Internet  Access 
Providers  ("lAPs").  Users  rarely 
switched  from  whatever  browsing 
software  w'as  placed  most  readily  at 
their  disposal,  which  was  usually  the 
browsing  software  installed  on  their 
computer  by  the  OEM  or  supplied  bv 
their  lAP  when  they  signed  up  for 
Internet  service.  Microsoft  thus  sought 
to  ensure  that,  to  as  great  an  extent  as 
possible.  OEMs  and  lAPs  bundled  and 
promoted  Internet  Explorer  to  the 
exclusion  of  Navigator. 

Microsoft  largely  succeeded  in  exiling 
Navigator  from  the  crucial  OEM 
distribution  channel.  By  January  1998, 
Microsoft  executive  Joachim  Kempin 
was  able  to  report  to  CEO  Bill  Gates  that 
Navigator  was  being  shipped  through 
only  4  of  the  60  OEM  distribution  sub- 
channels, and  even  then  most  often  in 
a  position  much  less  likely  to  lead  to 
usage  than  would  Internet  Explorer's 
position.  By  early  1999,  Navigator  was 
present  on  the  desktop  of  only  a  tiny 
percentage  of  the  personal  computers 
that  OEMs  shipped. 

Similarly,  Microsoft's  lAP  channel 
restrictions  significantly  hampered 
Netscape's  ability  to  distribute 
Navigator:  they  caused  Internet 
Explorer's  usage  share  to  surge;  they 
caused  Navigator's  usage  share  to 
plummet;  they  raised  Netscape's  own 
costs:  and  they  sealed  off  a  major 
portion  of  the  LAP  channel  from  the 
prospect  of  recapture  bv  Navigator. 

To  help  ensure  that  developers  would 
not  view  Navigator  as  truly  cross- 
platform  middleware,  Microsoft  also 
pressured  Apple  to  make  Navigator  less 
readily  accessible  on  Apple  personal 
computers.  As  leverage  to  obtain 
Apple's  compliance,  Microsoft 
threatened  to  cancel  development  of  its 
"Office  for  Macintosh"  software,  which, 
as  Microsoft  recognized,  was  critical  to 
Apple's  business.  Microsoft  required 


Apple  to  make  Internet  Explorer  its 
default  browser  and  restricted  Apple's 
freedom  to  feature  and  promote  non- 
Microsoft  browsing  software,  in  order  to 
protect  the  applications  barrier  to  entrv. 

As  part  of  its  effort  to  hamper 
distribution  of  Navigator  and  to 
discourage  the  development  of  software 
that  used  non-Microsoft  technology, 
Microsoft  also  targeted  Independent 
Software  Vendors  ("ISVs").  Microsoft 
contractually  required  ISVs  to  use 
Internet  Explorer-specific  technologies 
in  return  for  timely  and  commercially 
necessarv'  technical  information  about 
Windows,  and  precluded  important 
ISVs  from  distributing  Navigator  with 
their  products. 

Microsoft's  actions  succeeded  in 
eliminating  the  threat  that  the  Navigator 
browser  posed  to  Microsoft's  operating 
system  monopoly.  Foreclosed  from 
effectively  using  the  OEM  and  L\P 
distribution  channels  by  Microsoft's 
exclusionary  conduct.  Navigator  was 
relegated  to  more  costly  and 
significantly  less  effective  modes  of 
distribution.  The  adverse  business 
effects  of  these  restrictions  also  deterred 
Netscape  from  undertaking  technical 
innovations  in  Navigator  that  might 
have  attracted  consumers  and  revenues. 

Because  of  its  reduced  access  to 
efficient  distribution  channels. 
Navigator's  share  of  browser  use  fell 
precipitously  Even  though  Navigator's 
installed  base  of  users  increased  during 
the  browser  war,  the  population  of 
browser  users  expanded  so  quickly  that 
Navigator's  usage  share  fell  dramatically 
even  as  its  installed  base  grew 
Navigator  lost  its  ability  to  become  the 
standard  software  for  browsing  the  Web 
because  Microsoft  had  successfully — 
and  illegally — excluded  Navigator  from 
that  status 

b.  Microsoft's  Efforts  To  Extinguish 
Java.  Microsoft  also  feared  another 
middleware  technology.  Sun 
Microsystems'  Java  Java  software 
presented  a  means  for  overcoming  the 
applications  barrier  to  entr\-  by  enabling 
developers  to  write  programs  that  could 
be  ported  to  different  operating  systems 
with  relative  ease.  Microsoft  was 
concerned  about  lava  because  a  key  to 
maintaining  and  reinforcing  the 
applications  barrier  to  entn.-  has  been 
preserving  the  difficulty  of  porting 
applications  from  Windows  to  other 
platforms,  and  vice  versa. 

Java  software  has  four  elements:  a 
programming  language;  a  set  of  "class 
libraries.  "  which  are  Java  programs  that 
expose  APIs  on  which  developers 
writing  in  Java  can  rely;  a  compiler  that 
translates  the  code  written  by  the 
developer  into  Java  "bytecode";  and 
"Java  Virtual  Machines"  ("JVMs"). 


programs  that  translate  the  Java 
bytecode  into  instructions 
comprehensible  to  the  underlying 
system  The  Java  class  libraries  and  JVM 
together  form  the  "Java  runtime 
environment."  If  a  software  program 
relies  only  on  APIs  exposed  bv  the  Java 
Class  libraries,  it  will  run  on  any 
personal  computer  system  carrying  a 
Java  runtime  environment,  no  matter 
what  operating  system  is  on  the 
computer.  Therefore.  Ia\a  applications 
require  porting  only  to  the  extent  that 
those  applications  rely  directly  on  the 
APIs  exposed  by  a  particular  operating 
system. 

In  May  1995,  Netscape  announced 
that  it  would  include  a  Sun-compliant 
Windows  J\'M  with  every  copy  of 
Navigator,  thereby  creating  the 
possibility  that  Sun's  Java 
implementation  would  achieve  the 
necessar\'  ubiquity  on  Windows  to  pose 
a  threat  to  the  applications  barrier  to 
entry.  Microsoft's  determination  to 
cripple  cross-platform  Java  was  an 
important  reason  for  its  concern  about 
Navigator.  Microsoft  thus  took, 
numerous  steps  to  interfere  with  the 
development,  distribution,  and  use  of 
cross-platform  Java  Those  steps 
included:  (1)  Pressuring  third  parties 
not  to  support  cross-platform  Java;  (2) 
seeking  to  e.xtinguish  the  Java  threat 
through  technological  means  that 
maximized  the  difficulty  with  which 
applications  written  in  Java  could  be 
ported  from  Windows  to  other 
platforms,  and  vice  versa;  and  (3)  other 
anticompetitive  steps  to  discourage 
developers  from  creating  Java 
applications  compatible  with  non- 
Microsoft  rVTvIs. 

Through  its  actions  against  Navigator 
and  Java.  Microsoft  retarded,  and 
perhaps  extinguished  altogether,  the 
process  by  which  these  two  middleware 
technologies  could  have  facilitated  the 
introduction  of  competition  into  the 
market  for  Intel-compatible  personal 
computer  operating  systems. 

4  Summary  of  Effects  of  Microsoft's 
Anticompetitive  Conduct 

The  Court  of  Appeals  affirmed  that, 
through  its  anticompetitive  conduct. 
Microsoft  has  unlawfully  protected  and 
maintained  its  operating  system 
monopoly  in  violation  of  section  2  of 
the  Sherman  Act. 

IV.  Explanation  of  the  Proposed  Final 
Judgment 

The  Proposed  Final  Judgment  seeks  to 
eliminate  Microsoft  s  illegal  practices,  to 
prevent  recurrence  of  the  same  or 
similar  practices  and  to  restore  the 
competitive  threat  that  middleware 
products  posed  prior  to  Microsoft's 
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unlawful  conduct.  As  discussed  in 
further  detail  below,  it  seeks  to  achieve 
these  goals  by  prohibiting  Microsoft 
from  engaging  in  specified  activities,  by 
requiring  Microsoft  to  undertake  certain 
other  specified  activities,  by 
establishing  a  three-person  independent 
Technical  Committee  ("TC")  to  assist  in 
enforcement  and  compliance,  and  by 
requiring  Microsoft  to  establish  an 
internal  antitrust  compliance  program. 
The  Proposed  Final  [udgment  applies  to 
Microsoft's  conduct  nationwide. 

A.  Scope  of  the  Proposed  Final 
ludgment 

A  number  of  the  definitions  contained 
in  the  Proposed  Final  ludgment  are 
essential  to  understanding  the  proper 
construction  of  the  scope  of  the 
requirements  and  restrictions  contained 
m  the  Proposed  Final  ludgment. 

"Microsoft  Middleware."  a  defined 
term,  is  the  concept  that  triggers 
Microsoft's  obligations,  including  those 
relating  to  Microsoft's  licensing  and 
disclosure  obligations  under  sections 
III.D  and  III.E..  in  this  Proposed  Final 
ludgment.  Microsoft  Middleware  means 
software  code  that  is  distributed 
separately  from  a  Windows  Operating 
System  Product  to  update  that  Windows 
Operating  System  Product,  is 
Trademarked  (as  that  term  is  defined  in 
the  Proposed  Final  Judgment),  provides 
the  same  or  substantially  similar 
functionality  as  a  Microsoft  Middleware 
Product  and,  at  a  minimum,  includes 
the  software  code  that  controls  most  or 
all  of  the  user  interface  elements  of  the 
Microsoft  Middleware.  Microsoft 
typically  develops  and  distributes  a 
"redistributable"  associated  with 
Microsoft  Middleware  Products.  For 
instance,  Microsoft  offers  a 
redistributable  of  Internet  Explorer  6, 
which  is  a  set  of  software  code  that  is 
distributed  separately  under  the  Internet 
Explorer  trademark  and  has  the  same 
functionality  as  Internet  Explorer  in 
Windows  XP.  This  block  of  software 
code  IS  the  Microsoft  Middleware  that 
corresponds  to  the  Internet  Explore 
Microsoft  Middleware  Product.  If  such  a 
redistributable  exists,  as  they  currently 
do  for  most  Microsoft  Middleware 
Products,  then  the  redistributable  is 
Microsoft  Middleware.  The  primary 
purpose  of  the  fourth  requirement,  that 
the  Microsoft  Middleware  include  at 
least  the  code  that  controls  most  or  all 
of  the  user  interface,  is  to  ensure  that 
the  definition  c:aptures  situations  where 
no  such  redistributable  exists,  or  where 
Microsoft  chooses  to  divide  up  the 
software  code  that  would  otherwise 
have  been  a  redistributable  and  to 
distribute  that  code  not  in  one  block  but 
in  yarious  smaller  blocks.  In  such  cases, 


even  though  the  first  three  requirements 
would  be  met,  there  could  be 
uncertainty  as  to  which  of  the  smaller 
blocks  of  code  constitute  the  Microsoft 
Middleware,  particularly  if  some  of  the 
blocks  are  characterized  by  Microsoft  as 
operating  system  updates.  The  fourth 
requirement  sets  a  minimum  functional 
requirement  that  in  no  case  (regardless 
of  the  size  of.  or  manner  of.  distributing 
the  code)  shall  the  software  code 
constituting  Microsoft  Middleware  be 
less  than  that  which  controls  most,  or 
all  of,  the  user  interface  elements  of  that 
Microsoft  Middleware. 

Software  code  distributed  to  update  a 
Microsoft  Middleware  Product,  such  as 
an  update  to  Internet  Explorer,  is 
Microsoft  Middleware  if  it  is  a  new 
"major  version"  of  that  Product:  e.g.,  if 
it  is  identified  by  a  new  name  or  a  new 
version  number  that  consists  of  a  whole 
number  {e.g..  "7.0")  or  a  number  with  a 
single  digit  to  the  righ<  of  the  decimal 
place  (e.g.,  "7.1").  This  requirement  is 
intended  to  focus  the  definition  on  code 
updates  that  provide  commercially 
meaningful  new  or  improved 
functionality,  rather  than  simple  bug 
fixes  or  patches,  and  uses  Microsoft's 
current,  regular  versioning  practices  to 
differentiate  minor  fixes  from  more 
significant  new  versions. 

"Microsoft  Middleware  Product."  a 
defined  term,  is  a  concept  critical  to. 
among  other  things,  identifying  software 
to  which  user  access  and  defaults  must 
be  made  removable  in  favor  of 
competing  software  pursuant  to  section 
III.H.  Microsoft  Middleware  Product  is 
broad:  it  covers  not  only  a  variety  of 
existing  products,  but  also  sets  forth  an 
objective  test  for  products  not  yet  in 
existence  that  may  become  covered  by 
the  definition  in  the  future.  Existing 
products  within  this  definition  are  those 
that  include  the  functionality  provided 
to  users  by  a  number  of  identified 
Microsoft  products:  Internet  Explorer. 
Microsoft's  lava  Virtual  Machine, 
Windows  Media  Player,  Windows 
Messenger,  and  Outlook  Express,  The 
definition  includes  not  only  the 
functionality  provided  by  these 
products,  but  also  functionality 
provided  by  any  successors  to  these 
products  distributed  by  Microsoft.  A 
future  product  would  also  be  a 
Microsoft  Middleware  Product  if  it  is 
first  licensed,  distributed  or  sold  by 
Microsoft  after  entry  of  the  Proposed 
Final  judgment  as  part  of  a  Windows 
Operating  System  Product,  and  provides 
functionality  similar  to  Internet 
browsers,  email  client  software, 
networked  audio/video  client  software, 
and  instant  messaging  software.  Thus, 
for  e.xample.  future  real  time 
communications  software  that  provides 


functionality  similar  to  instant 
messaging  software  would  be  included, 
whether  that  software  provides  instant 
messaging  via  text,  audio,  and/or  video. 
Alternately,  future  products  would  be 
encompassed  within  this  definition  if. 
in  the  year  preceding  commercial 
release  of  a  new  Windows  Operating 
System  Product,  they  are  distributed 
separately  from  Windows,  provide 
functionality  similar  to  a  Non-Microsoft 
Middleware  Product,  and  are 
Trademarked. 

To  be  distributed  separately  from  a 
Windows  Operating  System  Product 
means  that  the  software  code  is 
distributed  separately  from  the  original 
installation  on  a  Personal  Computer  in 
any  channel.  Examples  of  channels 
include  retail,  separate  installation  by 
OEMs,  downloads,  inclusion  with  third- 
party  software  products,  mass-mailings, 
and  the  Windows  Update  facility.  Any 
software  received  in  any  of  these 
channels  after  the  original  installation  of 
a  Windows  Operating  System  Product  is 
distributed  separately  from  that  Product. 
Software  can  be  considered  to  be  both 
part  of  a  Windows  Operating  System 
Product  and  distributed  separately  from 
that  Product. 

"Non-Microsoft  Middleware 
Product,  "  a  defined  term,  is  the  concept 
used,  among  other  places,  to  identify 
software  that  may  be  installed  in  lieu  of 
a  Microsoft  Middleware  Product,  as 
provided  in  Section  III.H.  Generally 
speaking.  "Non-Microsoft  Middleware" 
is  third-party  software  that,  similar  to 
the  browser,  has  the  potential  to  create 
a  competitive  threat  to  Microsoft's 
Windows  monopoly  by  lowering  the 
applications  barrier  to  entry.  A  Non- 
Microsoft  Middleware  Product  is  any 
software  that  both  meets  the  definition 
of  Non-Microsoft  Middleware  and  has  at 
least  one  million  copies  distributed  in 
the  United  States  within  the  previous 
year.  This  requirement  of  a  minimal 
amount  of  actual  distribution  of  such 
products  is  intended  to  avoid 
Microsoft's  affirmative  obligations — 
including  the  API  disclosure  required 
by  Section  III.D.  and  the  creation  of  the 
mechanisms  required  by  Section  III.H. — 
being  triggered  by  minor,  or  even 
nonexistent,  products  that  have  not 
established  a  competitive  potential  in 
the  market  and  that  might  even  be 
unknown  to  Microsoft  development 
personnel. 

"Non-Microsoft  Middleware"  is  any 
software:  (I)  Not  licensed,  distributed  or 
sold  by  Microsoft;  (ii)  that  is  capable  of 
running  on  a  Windows  Operating 
System  Product:  (iii)  that  itself  provides 
APIs  that  can  be  invoked  by  ISVs  to 
obtain  a  range  of  functionality;  and  (iv) 
that,  if  ported  to  or  made  to  work  with 
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a  non-Microsoft  Operating  System, 
could  make  it  easier  for  software 
applications  that  invoke  its 
functionality  to  be  ported  to  or  run  on 
such  non-Microsoft  Operating  Systems. 

It  was  important  to  provide  some 
limitations  on  these  and  other,  related 
definitions,  because  not  all  software  that 
exposes  APIs  would  qualify  as 
"middleware  "  with  competitive 
significance  for  purposes  of  this  case. 
While  it  is  critical  that  meaningful, 
future  middleware  products  be  captured 
by  the  Proposed  Final  Judgment,  such 
products  may  not  always  be  readily 
identifiable  as  such.  Without  limitations 
on  the  definition,  any  software 
developer  would  be  able  to  claim  that 
any  software  product  was  middleware 
and  thereby  insist  on  exercising  options 
and  alternatives  provided  bv  the 
Proposed  Final  Judgment.  The  limits  in 
the  definitions  ensure  that  the 
provisions  of  the  Proposal  Final 
Judgment  apply  to  products  that  can 
credibly  be  said  to  pose,  alone  or  in 
combination  with  other  products, 
nascent  threats  to  the  applications 
barrier  to  entry. 

The  definition  of  "Trademarked"  is 
designed  to  ensure  that  the  Microsoft 
Middleware  and  the  Microsoft 
Middleware  Products  that  Microsoft 
distributes  (either  for  free  or  for  sale)  to 
the  market  as  commercial  products  are 
covered  by  the  Proposed  Final 
Judgment.  The  definition  of 
Trademarked  in  all  respects  applies 
equally  to  both  trademarks  and  service 
marks. 

The  definition  has  two  categories.  The 
first  category  covers  products 
distributed  in  commerce  under 
distinctive  names  or  logos  other  than  bv 
the  Microsoft"  or  the  Windows-  names 
by  themselves.  In  order  for  such 
products  to  be  Trademarked  within  the 
meaning  of  this  definition.  Microsoft 
must  claim  the  name  under  which  the 
product  is  distributed,  or  by  which  the 
product  is  identified,  as  a  trademark  or 
service  mark  in  one  of  the  following 
ways:  (1)  By  marking  the  name  with 
trademark  notices  in  connection  with  a 
product  distributed  in  the  United  States; 
(2)  by  filing  an  application  for 
trademark  protection  for  the  name  in  the 
United  States  Patent  and  Trademark 
Office;  or  (3)  by  asserting  the  name  as 
a  trademark  in  the  United  States  in  a 
demand  letter  or  lawsuit.  As  long  as 
Microsoft  makes  a  claim  in  one  of  these 
three  ways,  for  any  name  other  than 
Microsoft*  or  Windows"  by  itself  the 
definition  is  satisfied.  For  example, 
products  distributed  in  commerce 
under,  or  identified  by.  the  Windows 
Media*  name  are  covered. 


The  second  category  covers  products 
distributed  in  commerce  under  generic 
or  descriptive  terms  or  generic  or 
descriptive  terms  in  combination  with 
either  the  Microsoft""  or  the  Windows'*^ 
name,  where  such  terms  of 
combinations  of  terms  do  not  meet  any 
of  the  three  requirements  for  being 
claimed  as  a  trademark  or  service  mark 
outlined  in  connection  with  the  first 
categor>-.  Microsoft  expressly  disclaims 
all  rights  in.  and  abandons  any  rights  it 
may  acquire  in  the  future  to.  such 
generic  or  descriptive  terms  or 
combinations  of  generic  or  descriptive 
terms  with  either  the  Microsoft"  or  the 
Windows*  name.  Products  falling 
within  this  second  category  are  neither 
Microsoft  Middleware  nor  Microsoft 
Middleware  Products.  The  second 
category  does  not  exempt  from  coverage 
as  Trademarked  any  product  distributed 
in  commerce  under,  or  identified  by. 
marks  that  consist  of  any  combination  of 
generic  or  descriptive  terms  and  a 
distinctive  logo  or  other  stylized 
presentation.  For  example,  the  mark 
MEDIA,  although  a  generic  term,  would 
not  fall  within  the  second  category  if  it 
were  presented  as  a  part  of  a  distinctive 
logo  or  another  stylized  presentation 
because  the  mark  itself  would  not  be 
either  generic  or  descriptive. 

The  portion  of  this  definition  relating 
to  Microsoft's  disclaimer  of  certain 
trademarks  or  service  marks  and  its 
abandonment  of  any  rights  to  such 
trademarks  or  service  marks  in  the 
future  is  designed  to  ensure  that,  to  the 
extent  that  Microsoft  distributes  a 
product  in  commerce  under  generic  or 
descriptive  terms  or  generic  or 
descriptive  terms  in  combination  with 
either  the  Microsoft'  or  the  Windows" 
-name  and  claims  on  that  basis  that  such 
product  does  not  fall  within  the 
definition  of  Microsoft  .Middleware  or 
Microsoft  Middleware  Product,  it  must 
forever  disclaim  and  abandon  any  rights 
to  the  name  under  which  any  such 
product  is  distributed  in  commerce. 

"Windows  Operating  System 
Product"  means  the  software 
commercially  distributed  by  Microsoft 
for  use  with  Personal  Computers  under 
the  names  Windows  2000  Professional. 
Windows  XP  Home  and  Professional. 
and  successors  to  these  products.  In 
general  terms,  it  refers  to  Microsoft's 
line  of  "desktop  "  operating  systems,  as 
opposed  to  its  ser\'er  or  other  operating 
systems.  Windows  Operating  System 
Product  applies  to  software  marketed 
under  the  listed  names  and  anything 
marketed  as  their  successors,  regardless 
of  how  that  software  code  is  distributed. 
whether  the  software  code  is  installed 
all  at  once  or  in  pieces,  or  whether 
different  license(s)  apply. 


While  the  software  code  that 
comprises  a  Windows  Operating  System 
Product  IS  determined  by  Microsoft"s 
packaging  decisions  (i.e..  by  what  it 
chooses  to  ship  as  "Windows"), 
software  code  that  is  part  of  a  Windows 
Operating  System  Product  can  also  meet 
the  requirements  of  other  definitions, 
such  as  those  for  Microsoft  Middleware 
and  Microsoft  Middleware  Product.  For 
example.  Internet  Explorer  is  both  part 
of  a  Windows  Operating  System  Product 
and  a  Microsoft  Middleware  Product, 

B  Prohibited  Conduct  and  Anticipated 
Effects  of  the  Proposed  Final  Judgment 

Appropriate  injunctive  relief  in  an 
antitrust  case  should:  (1)  End  the 
unlawful  conduct:  (2)   "avoid  a 
recurrence  of  the  violation  "  and  others 
like  it:  and  (3)  undo  its  anticompetitive 
consequences.  See  Nat'l  Soc'y  of  Prof  1 
Eng'rs  y.  United  States.  435  U.S  679. 
697  (1978):  United  States  y.  E.I  du  Pont 
de  Nemours  &  Co..  366  U.S.  316.  326 
(1961):  lnt"l  Salt  Co.  v.  United  States, 
332  U.S.  392.  401  (1947):  United  States 
V  Microsoft  Corp..  253  F  3d  34.  103.  107 
(DC.  Cir.  2001).  Restoring  competition 
is  the  "key  to  the  whole  question  of  an 
antitrust  remedy."  du  Pont.  366  US  at 
326.  Competition  was  iniured  in  this 
case  principally  because  Microsoft's 
illegal  conduct  maintained  the 
applications  barrier  to  entry  into  the 
personal  computer  operating  system 
market  by  thwarting  the  success  of 
middleware  that  would  have  assisted 
competing  operating  systems  in  gaining 
access  to  applications  and  other  needed 
complements  Thus,  the  key  to  the 
proper  remedy  in  this  case  is  to  end 
Microsofts  restrictions  on  potentially 
threatening  middleware,  prevent  it  from 
hampering  similar  nascent  threats  in  the 
future  and  restore  the  competitive 
conditions  created  by  similar 
middleware  threats.  The  Proposed  Final 
Judgment  imposes  a  series  of 
prohibitions  on  Microsofts  conduct  that 
are  designed  to  accomplish  these  critical 
goals  of  an  antitrust  remedy. 

1.  Section  III. A. 

Section  III. A.  ensures  that  OEMS  have 
the  contractual  and  economic  freedom 
to  make  derisions  about  distributing 
and  supporting  non-Microsoft  software 
products  that  have  the  potential  to 
weaken  Microsoft's  personal  computer 
operating  system  monopoly  without  fear 
of  coercion  or  retaliation  by  Microsoft. 
The  District  Court  found,  and  the  Court 
of  Appeals  upheld ,  that  OEMs  are  a 
crucial  charmel  for  the  distribution  and 
ultimate  usage  of  non-Microsoft 
Middleware  Products  such  as  browsers. 
Accordingly,  it  is  critical  that  the  OEMs. 
through  whom  the  large  majority  of 
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copies  of  Microsoft's  Windows 
Operating  System  Products  reach 
consumers,  are  free  to  choose  to 
distribute  and  promote  middleware 
without  interference  from  Microsoft. 

Section  111. A.  broadly  prohibits  any 
sort  of  Microsoft  retaliation  against  an 
OEM  based  on  the  QEM"s  contemplated 
or  actual  decision  to  support  non- 
Microsoft  software.  Specifically. 
Microsoft  is  barred  from  retaliating  by 
altering  its  existing  commercial 
relations  with  an  OEM  based  on  the 
OEM's  work  with  Non-Microsoft 
Middleware  or  Operating  Systems.  The 
existing  Microsoft -OEM  relationship 
provides  a  baseline  against  which  any 
changes  Microsoft  makes  in  its 
treatment  of  that  OEM  for  prohibited 
reasons  can  be  detected  and  assessed. 
Microsoft  is  further  prohibited  from 
retaliating  against  OEMs  by  withholding 
newly-introduced  forms  of  non- 
monetary "Consideration  "  (a  defined 
term  referring  to  the  various  means 
available  to  Microsoft  by  which  it  can 
retaliate  against  or  reward  another  firm; 
specifically,  preferential  licensing 
terms;  technical,  marketing,  and  sales 
support;  enabling  programs;  product 
information;  information  about  future 
plans;  developer  support;  hardware  or 
software  certification  or  approval;  or 
permission  to  display  trademarks,  icons 
or  logos).  For  example,  if  Microsoft 
begins  a  new  technical  program  or  a 
new  logo  or  software  certification 
program  that  is  not  yet  part  of  its 
existing  commercial  relations  with  an 
OEM.  Microsoft  cannot  withhold  the 
new  Consideration  from  the  OEM 
because  the  OEM  is  shipping  or 
promoting  products  that  compete  with 
Microsoft  Middleware  or  Operating 
Systems.  Microsoft  similarly  cannot 
punish  the  OEM  by  withholding 
participation  in  a  successor  version  of 
an  existing  form  of  Consideration,  for 
example,  in  a  logo  program  for  calendar 
year  2003.  This  effectively  bars 
Microsoft  from  using  either  money  or 
the  wide  range  of  economic  and 
commercial  levers  at  its  disposal  to 
restrain  OEM's  support  of  competing 
software 

Section  III. A.  is  also  broad  in  the 
range  of  OEM  activities  which  Microsoft 
is  prohibited  from  affecting  through 
retaliation  or  coercion  Microsoft  cannot 
retaliate  against  an  OEM  because 
Microsoft  knows  that  the  OEM  either  is 
or  IS  contemplating;  (I)  Developing, 
distributing,  promoting,  using,  selling, 
or  licensing  any  software  that  competes 
with  Microsoft  Middleware  or  a 
Microsoft  Operating  System,  or  any 
product  or  service  that  distributes  or 
promotes  Non-Microsoft  Middleware; 
Hi)  shipping  personal  computers  that 


have  more  than  one  operating  system  or 
that  will  "dual  boot"  into  different 
operating  systems;  or  (iii)  exercising  any 
other  options  or  alternatives  that  are 
assured  to  OEMs  by  other  provisions  of 
the  Proposed  Final  Judgment.  Thus, 
OEMs  will  be  assured  the  freedom  to 
make  independent  decisions  about  the 
middleware  and  other  operating  systems 
they  install,  distribute  and  promote 
based  on  the  demands  of  their 
customers  and  not  on  fear  of  retaliation 
by,  or  coercion  from,  Microsoft. 

Section  III. A.  does  permit  Microsoft  to 
provide  Consideration  to  an  OEM  for  a 
particular  Microsoft  product  or  service 
where  the  Consideration  is 
commensurate  with  the  level  or  amount 
of  the  OEM's  development,  distribution, 
promotion  or  licensing  of  that  product 
or  service  Thus,  Microsoft  is  limited  to 
providing  Consideration  for  a  specific 
Microsoft  product  or  service  in  return 
for  the  OEM  supporting  that  product  or 
service.  Moreover.  Microsoft  can  base 
such  Consideration  only  on  the  absolute 
level  or  amount  of  the  OEM's  support 
for  the  Microsoft  product  or  service, 
rather  than  on  any  relative  level  or 
amount. 

Finally,  Section  111. A.  helps  ensure 
the  freedom  of  OEMs  to  make  decisions 
about  the  software  they  install  and 
promote  free  from  Microsoft's  influence 
by  protecting  the  OEMs  from  having 
their  vital  licenses  to  Windows 
Operating  System  Products  canceled 
without  notice.  Microsoft  is  barred  from 
terminating  the  licenses  of  any  of  the  20 
largest  and  most  competitively 
significant  OEMs  (defined  as  'Covered 
OEMs  ")  without  first  giving  written 
notice  of  the  reasons  for  the  proposed 
termination  and  not  less  than  a  30-day 
opportunity  to  cure  (except  for  a 
Covered  OEM  that  has  already  received 
two  such  notices  during  the  term  of  its 
license  agreement).  Without  such 
protection,  the  threat  that  key  OEMs 
could  suddenly  lose  their  Windows 
license,  and  that  such  loss  is  at 
Microsoft's  discretion,  could  act  as  a 
powerful  deterrent  against  OEMs  taking 
the  risk  of  promoting  and  distributing 
software  that  competes  with  Microsoft's. 

2.  Section  IIl.B. 

In  order  to  ensure  freedom  for  the  20 
Covered  OEMs  from  the  threat  of 
Microsoft  retaliation  or  coercion. 
Section  III.B.  requires  that  Microsoft's 
Windows  Operating  System  Product 
licenses  with  such  OEMs  contain 
uniform  terms  and  conditions, 
including  uniform  royalties.  These 
royalties  must  be  established  by 
Microsoft  in  advance  on  a  schedule  that 
is  available  to  Covered  OEMs  and  the 
Plaintiffs. 


Windows  license  royalties  and  terms 
are  inherently  complex  and  easy  for 
Microsoft  to  use  to  affect  OEMs' 
behavior,  including  what  software  the 
OEMs  will  offer  to  their  customers.  By 
eliminating  any  opportunity  for 
Microsoft  to  set  a  particular  OEM's 
royalty  or  license  terms  as  a  way  of 
inducing  that  OEM  to  decline  to 
promote  non-Microsoft  software  or 
retaliating  against  that  OEM  for  its 
choices  to  promote  non-Microsoft 
software,  this  provision  will  ensure  that 
OEMs  can  make  their  own  independent 
choices.  The  provision  permits 
Microsoft  to  employ  volume  discounts, 
but  requires  that  such  discounts  be 
based  on  pre-set,  legitimate  volume 
levels. 

Section  III.B.  also  prohibits  Microsoft 
from  using  market  development 
allowances  ("MDAs")  or  programs  or 
other  discounts  to  reward  or  retaliate 
against  particular  OEMs  for  the  choices 
they  make  about  installing  and 
promoting  Non-Microsoft  Middleware 
or  Operating  Systems  or  for  any  other 
purpose  that  is  inconsistent  with  the 
provisions  of  the  Proposed  Final 
Judgment.  If  Microsoft  utilizes  MDAs  or 
similar  discounts,  they  must  be 
available  and  awarded  uniformly  to  the 
ten  largest  OEMs  on  one  discount  scale 
axid  separately  to  the  ten  next  largest  on 
the  same  or  another  discount  scale.  In 
addition,  the  discounts  must  be  based 
on  objective,  verifiable  criteria  that  are 
applied  uniformly.  These  restrictions 
ensure  that  Microsoft  cannot  use  MDAs 
or  other  discounts  to  in  any  way 
discourage  or  prevent  OEMs  from 
choosing  to  favor,  promote,  or  ship 
software  that  could  threaten  Microsoft's 
monopoly  or  otherwise  from  exercising 
the  options  and  alternatives  assured  to 
OEMs  bv  the  Proposed  Final  Judgment. 

Section  III.B.  is  limited  to  the  20 
OEMs  with  the  highest  worldwide 
volume  of  licenses  of  Windows 
Operating  System  Products.  Those 
OEMs  together  account  for  a  substantial 
percentage  of  all  Windows  licenses  and, 
consequently,  ensuring  their  freedom  to 
distribute  and  promote  particular  types 
of  software  that  could  erode  Microsoft's 
monopoly  is  competitively  significant. 

3.  Section  IIl.C. 

Section  III.C.  of  the  Proposed  Final 
Judgment  prohibits  conduct — e.g., 
Microsoft's  restrictions  on  an  OEM's 
ability  to  remove  or  install  desktop 
icons,  folders  and  Start  menu  entries 
and  to  modify  the  initial  boot  sequence 
and  to  make  certain  alterations  to  the 
desktop — that  the  Court  of  Appeals 
found  to  be  anticompetitive  and 
unjustified.  Section  III.C.  is  designed  to 
ensure  that  OEMs  have  the  freedom  to 


Federal  Register /Vol,  66,  No.  229 /Wednesday.  November  28.  2001    Notices 


59467 


configure  the  personal  computers  thev 
sell  by  pre-installing.  featuring  and 
promoting  Non-Microsoft  Middleware 
or  non-Microsoft  Operating  Systems, 
products  that  over  time  could  help 
lower  the  applications  barrier  to  entn.'. 
This  Section  prevents  Microsoft  from 
restricting  a  wide  variety  of  actions 
OEMs  may  take  to  offer  rival 
middleware  to  consumers  and  to  feature 
that  middleware  in  ways  that  increase 
the  likelihood  that  consumers  will 
choose  to  use  it.  Assuring  this  flexibility 
for  OEMs  is  important  to  prevent  the 
recurrence  of  conduct  found  to  be  illegal 
by  the  Court  of  Appeals  and  to  help 
restore  the  competitive  conditions  that 
Microsoft's  conduct  undermined. 

Flexibility  in  Offering  and  Promoting 
Non-Microsoft  Middleware:  The  first 
three  subsections  of  Section  III.C. 
prohibit  Microsoft  from  restricting  by 
agreement  (any  contract,  requirement  or 
understanding)  OEMs  from  pre- 
installing,  distributing,  promoting  or 
launching  automatically  Non-Microsoft 
Middleware  or  related  products  or 
ser\-ices.  Thus,  for  example,  Microsoft 
may  not  include  terms  in  a  license 
agreement,  Windows  OEM 
preinstallation  kit  instructions.  MDAs  or 
other  programs,  or  any  other  contractual 
document,  that  restrict  OEMs'  freedom 
to  install  and  feature  Non-Microsoft 
Middleware  in  the  ways  specified  in 
subsections  111. C. 1-3 

These  subsections  prevent  Microsoft 
from  restricting  the  freedom  of  OEM's  to 
install  and  display  icons,  shortcuts,  or 
menu  entries  both  for  Non-Microsoft 
Middleware  and.  more  broadly,  for  any 
other  product  or  ser\'ice  (including  lAP 
products  or  ser\ices)  that  distributes, 
uses,  promotes  or  supports  Non- 
Microsoft  Middleware.  For  example,  an 
OEM  may  promote  or  install  third-party 
offers  for  Internet  access,  subscription 
on-line  music  services,  or  Web-based 
applications  that  use  or  support  Non- 
Microsoft  Middleware  such  as  an 
alternate  browser,  audio-video  client 
software,  or  Java  Virtual  Machine. 
Subsection  III.C.  1.  ensures  that  OEMs 
are  free  to  install  such  products  and 
services  and  to  place  icons,  shortcuts  or 
menu  entries  for  them  on  the  Windows 
desktop  or  Start  menu. 

This  subsection  also  provides  OEMs 
the  flexibility  to  display  such  icons, 
shortcuts,  or  menu  entries  an\-where 
else  in  Windows  where  a  list  of  icons, 
shortcuts  or  menu  entries  for 
applications  are  generally  displayed. 
For  example,  OEMs  must  be  free  to 
feature  Non-Microsoft  Middleware  in 
the  system  tray  and  quick  launch  bar. 
"right-click"  lists,  "open  with"  lists  and 
lists  that  appear  based  on  an  action  or 
an  event,  such  as  connecting  hardware 


or  inserting  an  audio  CD.  Microsoft  may 
specif)'  that  certain  lists  of  icons, 
shortcuts,  or  menu  entries  are  limited  to 
products  with  particular  fvpes  of 
functionality;  for  example.  Microsoft 
may  require  that  OEMs  not  place  icons 
for  media  players  or  browsers  in  control 
panel  windows  that  are  limited  to 
system-utility  type  functions,  so  long  as 
any  such  requirements  apply  equally  to 
Microsoft  and  non-Microsoft  products. 
Thus,  by  way  of  example.  Microsoft  mav 
reser\'e  a  particular  list  for  multimedia 
players,  but  cannot  specif)-  either  that 
the  listed  player  be  its  own  Window 
Media  Player  or  that,  whatever 
multimedia  player  an  OEM  chooses  to 
list  in  that  entry,  it  be  capable  of 
supporting  a  particular  proprietar\' 
Microsoft  data  format  Such  non-generic 
specification,  which  would  have  the 
effect  of  restricting  the  display  of 
competing  Non-Microsoft  Middleware. 
would  not  be  "non-discriminaton'"  as 
required  by  subsection  III.C.l. 

Subsection  III.C. 2.  prevents  Microsoft 
from  restricting  an  OEM's  ability  to 
distribute  or  promote  Non-Microsoft 
Middleware  by  installing  and  displaying 
on  the  Windows  desktop  shortcuts  of 
any  size  or  shape,  so  long  as  the 
shortcut  is  not  of  a  size  or  shape  that 
effectively  impairs  the  functionality  of 
the  user  interface.  Thus,  Microsoft  could 
prevent  an  OEM  from  installing  a  large 
"shortcut"  that  covered  the  Start  button 
or  obscured  the  entirety  of  the  Windows 
user  interface,  but  could  not  generally 
ban  OEMs  from  installing  large  or 
differently-shaped  shortcuts. 

Subsection  lll.C  3.  requires  that 
Microsoft  permit  OEMs  to  configure 
their  products  to  launch  Non-Microsoft 
Middleware  automatically  at  the 
conclusion  of  the  first  boot  sequence  or 
subsequent  boot  sequences  or  upon 
connection  to  or  disconnection  from  the 
Internet,  if  Microsoft  has  configured  anv 
of  its  Microsoft  Middleware  Products 
that  provide  similar  functionality  to  do 
so.  Thus,  if  Microsoft  configured  its 
products  automatically  to  launch 
functionality  provided  by  a  Microsoft 
Middleware  Product  on  boot-up  or  in 
conjunction  with  an  Internet  session,  an 
OEM  must  be  free  instead  to  launch 
automatically  similar  functionality  of 
Non-Microsoft  Middleware  For 
example,  if  Microsoft  configured  its 
Windows  Media  Player  automatically  to 
launch  in  a  personal  computer's 
memor\-  upon  boot-up  or  cormection  to 
the  Internet,  an  OEM  could  instead 
automatically  launch  a  competing 
media  player  upon  those  same  events. 

The  only  other  limitation  Microsoft 
may  impose  on  OEMs  in  this 
circumstance  is  that  any  Non-Microsoft 
Middleware  the  OEM  configures  to 


launch  automatically  cannot  display  a 
user  interface  that  is  not  of  similar  size 
and  shape  as  the  Microsoft  Middleware 
Product  user  interface  that  would 
otherwise  launch  automatically.  For 
example,  if  Windows  Messenger 
automatically  launches  after  connection 
to  the  Internet,  but  only  appears  in  the 
system  tray,  an  OEM  may  configure  a 
competing  instant  messaging  client  to 
launch  automatically  at  the  same  time, 
but  that  product  also  must  appear  only 
in  the  system  tray  and  not  display  the 
full  user  interface. 

Flexibility  to  Offer  Alternate 
Operating  Systems  and  "Dual  Boot" 
Personal  Computers:  Subsection  III.C  4 
ensures  that  OEMs  will  be  free,  if  they 
choose,  to  offer  users  the  option  of 
launching  other  operating  Systems 
during  the  personal  computer's  boot-up, 
either  from  the  initial  BIOS  program  or 
from  a  non-Microsoft  boot  loader  that 
launches  prior  to  the  start  of  the 
Windows  Operating  System  Product. 
This  provision  forbids  Microsoft  from 
stopping  OEMs  from  offering  "dual- 
boot"  systems — computers  that  give 
users  the  choice  of  either  launching  a 
Windows  Operating  System  Product  or 
another  general-  or  special-purpose 
Operating  System — on  the  same 
personal  computer 

OEM -Specific  LAP  Offers  m  the 
Bootup  Sequence:  Subsection  III.C. 5 
ensures  that  OEMs  will  be  free  to  create 
and  display  in  the  initial  Windows  boot 
sequence  a  customized  offer  for  the  user 
to  choose  his  or  her  lAP  Microsoft  may 
limit  such  offers  only  by  requiring  that 
they  comply  with  "reasonable  technical 
specifications.'  including  a  requirement 
that  the  initial  boot  sequence  be 
completed  upon  conclusion  of  any  such 
offer  Because  a  user's  lAP  can  be  an 
important  source  of  choices  about 
various  middleware  for  the  user, 
ensuring  OEM  freedom  to  offer 
customized  lAP  offers  during  the  initial 
boot  process  can  have  substantial 
competitive  value. 

\o  Contractual  Restnctions  on  OEMs 
Exercising  Other  Options  in  the  Decree: 
Finally,  subsection  III  C  6  prohibits 
Microsoft  from  restricting  by  agreement 
an  OEM  s  right  to  exercise  any  of  the 
technical  configuration  options  that 
Microsoft  must  make  available  to  OEMs 
under  Section  III  H..  discussed  below. 
This  ensures  that  Microsoft  cannot 
prohibit  or  impede  by  contract  an 
OEM's  access  to  or  use  of  what 
Microsoft  must  make  available  through 
technical  facilities  in  its  Windows 
Operating  System  Products. 

4.  Section  IIl.D. 

Section  HID.  of  the  proposed  hinal 
Judgment  requires  Microsoft  to  disclose 
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to  ISVs.  IHVs.  lAPs,  ICPs  and  OEMs  all 
of  the  interfaces  and  related  technical 
information  that  Microsoft  Middleware 
uses  to  interoperate  with  any  Windows 
Operating  System  Product.  This 
provision  ensures  that  developers  of 
competing  middleware — software  that 
over  time  could  begin  to  erode 
Microsoft's  Operating  System 
mnnopoly — will  have  full  access  to  the 
sdine  mterface  and  related  information 
as  Microsoft  Middleware  has  to 
interoperate  with  Windows  Operating 
System  Products.  Microsoft  will  not  be 
able  to  hamper  the  development  or 
operation  of  potentially  threatening 
software  by  withholding  interface 
information  or  permitting  its  own 
products  to  use  hidden  or  undisclosed 
interfaces. 

Section  111  D  requires  disclosure  of 
■'Application  Programming  Interfaces" 
or  'APIs.  "  which  are  the  interfaces. 
including  anv  associated  callback 
mterfaces.  that  Microsoft  Middleware 
running  on  a  Wmdows  Operating 
System  Product  uses  to  call  upon  that 
VVindows  Operating  System  Product  in 
order  to  obtain  services  from  it. 
"Interfaces  "  includes,  broadly,  any 
interface,  protocol  or  other  method  of 
information  exchange  between 
Microsoft  Middleware  and  a  Windows 
Operating  System  Product. 

Section  Ili.D  also  requires  that 
Microsoft  disclose  "Documentation," 
which  means  all  the  technical 
information  regarding  the  identification 
and  means  of  using  APIs  that  a 
programmer  of  ordinary  skill  requires  to 
make  effective  use  of  those  APIs. 
Documentation  refers  to  such 
information  that  is  of  the  sort  and  to  the 
level  of  specificity,  precision  and  detail 
that  Microsoft  currently  provides  to 
ISVs  and  others  through  the  Microsoft 
Developer's  Network  (  "MSDN '). 
Through  its  MSDN  service,  Microsoft 
presently  makes  widelv  available  on  the 
Internet  an  extensive  and  detailed 
catalog  of  technical  information  that 
includes,  among  other  things, 
information  about  most  VVindows  APIs 
for  use  by  developers  to  create  various 
Windows  applications.  MSD.N  access  is 
presently  broadly  available  to 
developers  and  other  interested  third 
parties  If  in  the  future  Microsoft  uses 
another  mechanism  for  disclosure  of 
such  information,  that  mechanism  must 
be  similar  in  scope  and  availability  to 
that  provided  today  via  MSDN. 

Microsoft  Must  Disclose  All  APIs  and 
Related  Documentation:  Section  III  D. 
requires  Microsoft  to  disclose  to  ISVs, 
IHVs,  lAPs,  ICPs  and  OEMs  the  APIs 
and  related  Documentation  that  anv 
Microsoft  Middleware  uses  to 
interoperate  with  a  Windows  Operating 


System  Product.  Third  parties  may  then 
use  those  APIs  and  related 
Documentation  for  the  purpose  of 
ensuring  that  their  products  interoperate 
with  Windows  Operating  System 
Products.  Microsoft  is  to  provide  these 
disclosures  via  MSDN  or  similar 
mechanisms. 

Microsoft's  initial  obligation  to 
provide  the  disclosures  of  APIs  and 
related  Documentation  under  this 
section  arises  when  Microsoft  releases 
the  upcoming  first  Service  Pack  for 
Windows  XP,  or  twelve  months  after 
November  6,  2001  (the  date  the 
Proposed  Final  Judgment  was  presented 
to  the  Court),  whichever  occurs  first. 
Thereafter,  Microsoft  is  under  a 
continuing  obligation  to  disclose 
additional  APIs  and  Documentation. 
Whenever  Microsoft  develops  an 
updated  version  of  a  Windows 
Operating  System  Product,  it  must 
disclose  all  relevant  APIs  and 
Documentation  in  a  "Timely  Manner,  " 
meaning  at  the  time  Microsoft  first 
releases  a  widespread  beta  test  version 
of  that  Windows  Operating  System 
Product  (i.e.,  one  made  available  to 
150,000  or  more  beta  testers).  If, 
alternatively,  Microsoft  develops  a  new 
"major  version"  of  Microsoft 
Middleware,  it  must  disclose  any  APIs 
and  Documentation  used  by  that 
Middleware  to  interoperate  with  any 
Windows  Operating  System  Product  not 
later  than  the  release  of  the  last  major 
beta  version  of  that  middleware  (i.e..  the 
version  before  the  release  of  any 
"release  candidate"  version  of  the 
middleware).  This  dual-timing  trigger 
mechanism  is  important  to  ensure  that 
ISVs  and  other  third  parties  learn  of  all 
relevant  APIs  and  the  information 
needed  effectively  to  use  them  well  in 
advance  of  the  actual  commercial 
releases  of  the  relevant  Microsoft 
software,  so  that  the  third  parties  can 
ensure  that  their  own  competing 
products  function  on  and  interoperate 
with  VVindows. 

The  effect  of  Section  III.D.  is  to  assure 
to  Non-Microsoft  Middleware 
meaningful  access  to  the  same  services 
provided  by  the  operating  system  as 
those  available  to  Microsoft 
Middleware.  Microsoft  Middleware  will 
not  have  access  to  any  hidden  or 
proprietary  features  of  VVindows 
Operating  System  Products  that  might 
allow  it  to  operate  more  effectively.  For 
example,  going  forward  under  this 
provision,  the  APIs  and  related 
Documentation  for  the  Secure  Audio 
Path  digital  rights  management  service 
that  is  part  of  Windows  XP  must  be 
disclosed  and  made  available  for  use  by 
competing  media  players  in 
interoperating  with  VVindows  XP, 


5.  Section  III.E. 

Section  III.E.  of  the  Proposed  Final 
Judgment  ensures  that  ISVs  will  have 
hill  access  to,  and  be  able  to  use,  the 
protocols  that  are  necessary  for  software 
located  on  a  server  computer  to 
interoperate  with,  and  fully  take 
advantage  of,  the  functionality  provided 
by  any  Windows  Operating  System 
Product.  The  competitive  significance  of 
most  Non-Microsoft  Middleware, 
including  the  browser  and  Java  Virtual 
Machine  against  which  much  of 
Microsoft's  illegal  conduct  was  directed, 
was  and  will  continue  to  be  highly 
dependent  on  content,  data  and 
applications  residing  on  servers  and 
passing  over  networks  such  as  the 
Internet  or  corporate  networks  to  that 
middleware  running  on  personal 
computers.  Section  III.E.  will  prevent 
Microsoft  from  incorporating  into  its 
VVindows  Operating  System  Products 
features  or  functionality  with  which  its 
own  server  software  can  interoperate, 
and  then  refusing  to  make  available 
information  about  those  features  that 
non-Microsoft  servers  need  in  order  to 
have  the  same  opportunities  to 
interoperate  with  the  Windows 
Operating  System  Product. 

The  terms  "Communications 
Protocols"  and  "ser\er  operating  system 
product"  are  used  throughout  this 
Section.  "Communications  Protocols" 
are  what  Microsoft  must  make  available 
to  third  parties.  Communications 
Protocol  is  broadly  defined  to  mean  the 
set  of  rules  for  information  exchange  to 
accomplish  predefined  tasks  between  a 
VVindows  Operating  System  Product 
and  a  sever  operating  system  product 
connected  through  any  type  of  network, 
including,  but  not  limited  to,  a  local 
area  network,  wide  area  network,  or  the 
Internet.  These  rules  govern  the  format, 
semantics,  timing,  sequencing,  and  error 
control  of  messages  exchanged  over  a 
network.  Every  protocol  that  is 
implemented  in  a  VVindows  Operating 
System  Product  and  that  can  be  used  to 
interoperate  with  servers  without  other 
software  being  added  to  that  VVindows 
Operating  System  Product  must  be 
made  available  by  Microsoft  for  third 
parties  to  license  at  all  layers  of  the 
communications  stack. 

The  term  "server  operating  system 
product"  includes,  but  is  not  limited  to. 
the  entire  Windows  2000  Server  product 
families  and  any  successors.  All 
software  code  that  is  identified  as  being 
incorporated  within  a  Microsoft  server 
operating  system  and/or  is  distributed 
with  the  server  operating  system 
(whether  or  not  its  installation  is 
optional  or  is  subject  to  supplemental 
license  agreements)  is  encompassed  by 
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the  term.  For  example,  a  number  of 
ser\'er  software  products  and 
functionality,  including  Internet 
Information  Services  (a  "web  server") 
and  Active  Directory  (a  "directors' 
server"),  are  included  in  the  commercial 
distribution  of  most  versions  of 
Windows  2000  Server  and  fall  within 
the  ambit  of  "server  operating  system 
product." 

Microsoft  Must  Make  Available  All 
Communications  Protocols:  Starting 
nine  months  after  submission  of  the 
Proposed  Final  Judgment  to  the  Court, 
Section  lll.E.  will  impose  on  Microsoft 
a  continuing  obligation  to  license  on 
reasonable  and  non-discriminatorv 
terms  the  Communications  Protocols 
implemented  in  a  VVindows  Operating 
System  Product  that  are  used  bv  a 
Microsoft  server  operating  svstem 
product  to  interoperate  with  that 
Windows  Operating  System  Product 
without  the  addition  of  other  software  to 
the  client  computer.  If  a  Microsoft 
server  interoperates  with  a  VVindows 
Operating  System  Product  such  as 
VVindows  2000  Professional  or  Windows 
XP  Home  or  Professional  using  anv 
Communications  Protocol  that  is  part  of 
that  client  operating  system  (that  is, 
without  additional  software  code  being 
added  to  the  client),  then  that  Protocol 
must  be  made  available  to  third  parties. 
Protocols  implemented  in  VVindows 
Operating  System  Products  on  or  after 
November  6,  2001  (the  date  this 
Protocol  Final  Judgment  was  submitted 
to  the  Court),  must  always  be  available 
for  license.  If,  in  the  future,  Microsoft 
chooses  not  to  implement  a  new  or 
modified  protocol  in  a  VVindows 
Operating  System  Product,  but  instead 
only  distributes  the  code  that 
implements  that  protocol  along  with  its 
ser\"er  software  or  otherwise  separately 
from  the  client  operating  system,  as 
other  server  software  vendors  must  do, 
then  Microsoft  will  not  be  required  bv 
this  Section  to  license  that  protocol. 
Because  the  Communications  Protocols 
must  be  licensed  "for  use"  by  such  third 
parties,  the  licensing  necessarily  must 
be  accompanied  with  sufficient 
disclosure  to  allow  licenses  ftilly  to 
utilize  all  the  functionality  of  each 
Communications  Protocol. 

This  provision  will  protect 
opportunities  for  the  development  and 
use  of  Non-Microsoft  Middleware  by 
ensuring  that  competing,  non-Microsoft 
ser\'er  products  on  which  such 
Middleware  can  be  hosted  and  served 
will  have  the  same  access  to  and  ability 
to  interoperate  with  VVindows  Operating 
System  Products  as  do  Microsoft's 
servpr  nnpratine  systems.  Thus,  if  a 
VVindows  Operating  System  Product  is 
using  all  the  Communications  Protocols 


that  it  contains  to  communicate  with 
two  servers,  one  of  which  is  a  Microsoft 
server  and  one  of  which  is  a  competing 
server  that  has  licensed  and  fully 
implemented  all  the  Communications 
Protocols,  the  Windows  Operating 
System  Product  should  behave 
identically  in  its  interaction  with  both 
the  Microsoft  and  non-Microsoft  ser\'ers 

Section  III.E.  will  permit  seamless 
interoperability  between  Windows 
Operating  System  Products  and  non- 
Microsoft  ser.ers  on  a  network.  For 
example,  the  provision  requires  the 
licensing  of  all  Communications 
Protocols  necessary  for  non-Microsoft 
servers  to  interoperate  with  the 
Windows  Operating  System  Products' 
implementation  of  the  Kerberos  securitv 
standard  in  the  same  manner  as  do 
Microsoft  ser\'ers.  including  the 
exchange  of  Privilege  Access 
Certificates.  Microsoft  must  license  for 
use  by  non-Microsoft  server  operating 
system  products  the  Communications 
Protocols  that  VVindows  Operating 
System  Products  use  to  enable  network 
services  through  mechanisms  such  as 
Windows  server  message  block 
protocol/common  Internet  file  system 
protocol  communications,  as  well  as 
Microsoft  remote  procedure  calls 
between  the  client  and  ser\'er  operating 
systems.  Communications  Protocols  that 
permit  a  runtime  environment  (e.g..  a 
Java  Virtual  Machine  and  associated 
class  libraries  or  competing 
functionality  such  as  the  Common 
Language  Runtime)  to  receive  and 
execute  code  from  a  server  also  will  be 
required  to  be  licensed  for  use  by  non- 
Microsoft  servers  if  those  protocols  are 
implemented  in  a  VVindows  Operating 
System  Product. 

Section  III.E.  must  be  read  in 
conjunction  with  subsection  III. J. 1. a., 
which  exempts  from  these  licensing 
requirements  certain  very  limited  and 
specific  portions  or  layers  of 
Communications  Protocols  which 
would,  if  disclosed,  compromise  the 
system  security  provided  by  Microsoft 
anti-piracy,  anti-virus,  software 
licensing,  digital  rights  management, 
encryption  and  authentication  features. 
The  exception  provided  by  subsection 
III. J. 1. a.  is  a  narrow  one.  limited  to 
specific  end-user  implementations  of 
security  items  such  as  actual  keys, 
authorization  tokens  or  enforcement 
criteria,  the  disclosure  of  which  would 
compromise  the  security  of  "a  particular 
installation  or  group  of  installations"  of 
the  listed  security  features.  For  example, 
this  subsection  permits  Microsoft  to 
withhold  limited  information  necessan" 
to  protect  particular  installations  of  the 
Kerberos  and  Secure  Audio  Path 
features  of  its  products  (e.g.,  keys  and 


tokens  particular  to  a  given  installation), 
but  does  not  permit  it  to  withhold  anv 
capabilities  that  are  inherent  in  the 
Kerberos  and  Secure  Audio  Path 
features  as  they  are  implemented  in  a 
Windows  Operating  System  Product. 
This  is  a  critical  distinction,  because  it 
ensures  that  Section  III.E.  will  make 
these  features  available  to  competing 
software  and  hardware  developers  and 
permit  them  to  offer  competing 
implementations  of  these  features,  and 
products  that  rely  on  them,  that  can  do 
the  same  things  as  Microsoft 
implementations  of  these  features,  while 
protecting  the  integrity  of  actual, 
particular  end-user  implementations  of 
those  systems. 

6.  Section  III.F. 

Section  III.F.  prohibits  Microsoft  from 
retaliating  against  software  and 
hardware  developers  based  upon  either: 
(i)  Those  developers'  development  use, 
distribution,  promotion  or  support  of 
any  software  that  competes  with 
Microsoft  Middleware  or  Operating 
System  software  or  any  software  that 
runs  on  such  competing  software;  or  (ii) 
those  developers'  attempts  to  exercise 
the  options  or  alternatives  provided  for 
under  the  Proposed  Final  Judgment. 
This  section  redresses  conduct  by 
Microsoft  specifically  found  unlawful 
by  the  District  Court  and  the  Court  of 
Appeals.  It  prohibits  any  retaliaton' 
action  by  Microsoft,  while  at  the  same 
time  affording  Microsoft  a  limited 
opportunity  to  enter  into  certain 
contractual  agreements  with  software 
developers  that  limit  the  developers' 
ability  to  promote  such  competing 
software  if  such  limitations  are 
reasonably  necessan'  to,  and  of 
reasonable  scope  and  duration  in 
relation  to,  certain  bona  fide  contractual 
obligations  of  the  software  developer. 

Subsection  III.F.  1.  embodies  the  basic 
prohibitions  against  retaliation 
contained  in  Section  III.F.  Subsection 
III.F.l.a.  explicitly  prohibits  Microsoft 
from  retaliating  against  software  or 
hardware  developers  that  choose  to 
develop,  use.  distribute,  promote  or 
support  software  that  competes  with 
Microsoft  Platform  Software  or  anv 
software  that  runs  on  such  competing 
software.  Similarly.  Subsection  III.F.  lb. 
makes  explicit  that  Microsoft  is 
precluded  from  engaging  in  conduct 
that  frustrates  the  purpose  of  the 
provisions  contained  in  the  Proposed 
Final  Judgment  Thus.  Subsection 
III.F.l.b.  ensures  that  ISVs  and  IHVs  are 
free  to  exercise  the  options  and 
alternatives  available  to  them  under  the 
Proposed  Final  Judgment  without  fear  of 
retaliation  from  Microsoft  for  doing  so. 
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Subsection  III.F.2.  prohibits 
agreements  relating  to  Windows 
C)perating  System  Products  in  which  a 
grant  of  Consideration  by  Microsoft  is 
conditioned  upon  a  software  developer 
refraining  from  developing,  using, 
distributing,  or  promoting  any  software 
that  competes  wither  with  Microsoft 
Platform  Software  or  any  software  that 
runs  on  such  competing  software.  This 
subsection  contains  a  limited  exception 
that  permits  Microsoft  to  enter  into  such 
agreement  where  such  agreements  are 
reasonably  limited  in  scope  and 
duration  and  reasonably  necessary  to 
effectuate  bona  fide  contractual 
relationships  between  Microsoft  and 
any  ISV  relating  to  the  use.  distribution 
or  promotion  of  Microsoft  software  or 
the  tieveiopment  of  software,  for.  or  in 
conjunction,  with  Microsoft.  This 
subs£;ction  prevents  Microsoft  from 
entering  into  agreements  with  an  ISV 
pursuant  to  which,  for  no  bona  fide 
purpose,  the  ISV  is  prfnented  from 
developing,  using,  distributing  or 
promoting  software  that  rivals 
Microsoft's,  while  still  permitting  ISVs. 
as  they  choose,  to  benefit  from 
legitimate  agreements  to  use  or  promote 
Microsoft  products.  For  e.xample, 
Microsoft  could  enter  into  an  agreement 
with  an  ISV  pursuant  to  which  it 
provides  funds  to  the  ISV  that  can  only 
be  used  to  promote  Microsoft  software 
and  not  rival  software:  such  a  restriction 
would  be  "reasonably  necessarv  to  and 
of  reasonable  scope  and  duration  in 
relation  to  a  bona  fide  contractual 
obligations  of  the  ISV.  *    *    *" 

Finally,  subsection  III.F.3.  makes  clear 
that  nothing  in  Section  III.F.  prohibits 
Microsoft  from  enforcing  either  its 
agreements  with  ISVs  and  IHVs  or  its 
legitimate  intellectual  property  rights 
unless  doing  so  is  inconsistent  with  any 
proyision  of  the  Proposed  Final 
judgment.  This  subsection  again 
emphasizes  that  Microsoft  may  not  take 
any  actitms.  including  those  relating  to 
the  enforcement  activities  identified  in 
this  subsection,  that  frustrate  the 
purpose  of  the  provisions  contained  in 
the  Proposed  Final  ludgment. 

7.  Section  III.G. 

Section  lll.G.  of  the  Proposed  Final 
Judgment  prohibits  Microsoft  from 
entering  into  exclusionar\'  agreements 
with  a  variety  of  firms.  Subsection 
III.G.  1  forbids  agreements  in  which 
Microsoft  grants  Consideration  to  any 
lAP.  ICP.  ISV.  IHV  or  OEM  conditioned 
on  that  firms  exclusive  distribution, 
promotion,  use  or  support  of  Microsoft 
Middleware  or  Windows  Operating 
Systems  Products  (defined  as  "Microsoft 
Platform  Software")  This  prohibition 
will  forbid  Microsoft  from  using  either 


money  or  the  wide  range  of  commercial 
blandishments  at  its  disposal 
(encompassed  in  the  defined  term 
"Consideration")  to  hinder  the 
development  and  adoption  of  products 
that,  over  time,  could  emerge  as 
potential  platform  threats  to  the 
Windows  monopoly.  Thus,  this 
provision  would  bar  Microsoft  from 
entering  into  agreements  like  the  "First 
Wave"  agreements  with  ISVs  whose 
provisions  regarding  Java  and  the 
browser  the  Court  of  Appeals  found  to 
be  exclusive  in  effect  and  illegal. 

Subsection  III.G.  1.  further  prohibits 
agreements  in  which  Microsoft  grants 
Consideration  conditioned  on  a  firms 
distribution,  promotion,  use  or  support 
of  Microsoft  Middleware  or  Operating 
Systems  Products  in  a  fixed  percentage, 
since  sucii  agreements  in  practice  can 
serve  to  exclude  rival  products. 
Microsoft  is  permitted  to  utilize  fixed 
percentage  contracts  only  in  the  specific 
case  where  the  other  party  to  the 
agreement  expressly  represents  that  it  is 
"commercially  practicable"  for  it  to 
undertake  equally  extensive  or  greater 
distribution,  promotion,  use  or  support 
of  non-Microsoft  software  that  competes 
with  Microsoft  Platform  Software.  For 
example,  Microsoft  could  not  grant 
preferential  marketing,  technical  or 
other  support  to  an  ISV  on  the  condition 
that  the  ISV  ship  the  Windows  Media 
Player  along  with  70%  of  the  shipments 
of  the  ISVs  products,  unless  the  ISV 
affirmatively  states  that  it  is 
commercially  practicable  for  it  also  to 
ship  competing  media  players  with  at 
least  the  same  (or  greater)  number  of  its 
shipments.  This  provision  is 
necessitated  by  the  business  reality  that 
a  fixed  percentage  requirement,  even 
one  that  on  its  face  requires  less  than 
full  exclusivity,  frequently  will  operate 
as  an  exclusive  or  near-exclusive 
requirement  in  practice  because  the 
other  party  is  unable,  due  to  capacity  or 
other  resource  constraints,  also  to  deal 
with  competing  products.  On  the  other 
hand,  when  the  other  percentage 
requirement  is  less  likely  to  operate  as 
an  exclusive,  and  may  have  pro- 
competitive  benefits. 

Subsection  III.G.  1.  requires  that 
Microsoft  obtain  any  such 
"commercially  practicable" 
representation  from  firms  only  in  good 
faith,  in  other  words,  with  a  reasonable 
belief  that  the  representation  is  accurate. 
Plainly,  Microsoft  could  not  in  "good 
faith"  make  this  representation  a 
standard  part  of  its  agreements  with  all 
lAPs,  ICPs.  ISVs,  IHVs  or  OEMs,  nor 
could  it  insist  on  or  coerce  such  a 
representation  where  the  third  party  did 
not  independently  and  affirmatively 
evaluate  and  conclude  that  the 


representation  would  be  true.  Such 
statements  must  be  genuine  and  bona 
fide,  and  the  decision  whether  or  not  to 
make  them  is  entirely  within  the 
judgment  of  the  third  party. 

Subsection  III.G. 2.  prohibits  Microsoft 
from  entering  into  any  agreement  that 
conditions  placement  on  the  Windows 
desktop  or  anywhere  else  in  a  Windows 
Operating  System  Product  of  an  lAP's  or 
ICPs  software,  services,  content  or  other 
material  on  its  agreement  to  refrain  from 
distributing,  promoting,  or  using 
software  that  competes  with  Microsoft 
Middleware.  The  Court  of  Appeals 
upheld  the  conclusion  that  Microsoft 
violated  Section  2  by  explicitly 
conditioning  valuable  consideration — 
specifically  the  provision  of  easy  access 
to  lAP's  services  from  the  Windows 
desktop — on  the  LAPs'  agreements  to 
restrict  distribution  and  promotion  of 
the  competing  Navigator  browser  and 
instead  to  promote  Microsoft's  Internet 
Explorer  exclusively.  253  F.3d  at  68-69. 
Such  agreements  are  barred  by  this 
subsection. 

The  restrictions  in  Section  III.G.  will 
not  interfere  with  Microsoft's  ability  to 
engage  in  legitimate  joint  activities  with 
ISVs  IHVs,  lAPs,  ICPs  or  OEMs. 
Microsoft  may  enter  into  bona  fide  joint 
ventures  or  joint  development  or 
services  arrangements  for  the  creation  of 
new  or  materially  improved  products, 
technologies  or  services  that  prohibit 
the  other  party  from  competing  with  the 
object  of  the  joint  venture  for  a 
reasonable  period  of  time,  but  only  so 
long  as  the  arrangements  involve  the 
legitimate  and  substantial  shared 
contribution  of  resources  that 
necessarily  characterize  procompetitive 
collaborations.  By  limiting  the  joint 
agreement  exception  to  activities  that 
meet  these  conditions.  Section  III.G. 
ensures  that  Microsoft  cannot  use  the 
exception  to  attempt  to  evade  the 
prohibitions  and  to  engage  in 
exclusionary'  contracts  in  the  course  of 
normal  commercial  relations  between  it 
and  ISVs,  IHVs,  lAPs,  ICPs  and  OEMs. 

Finally,  Section  III.G.  does  not  apply 
to  agreements  in  which  Microsoft 
licenses  intellectual  property  in  from  a 
third  party.  This  licensing-in  exception 
would,  for  instance,  permit  Microsoft  to 
license  new  technology  from  an  ISV  for 
incorporation  into  Windows  on  the 
condition  that  the  ISV  not  license  the 
same  technology  for  incorporation  into 
any  other  personal  computer  operating 
system.  Such  an  exception  is  consistent 
with  the  competitive  goals  of  the 
Proposed  Final  Judgment  because  it 
preserves  Microsoft's  incentive  to  invest 
in  successfully  using  and  promoting  the 
intellectual  property  that  it  licenses 
from  others.  This  licensing-in  exception 
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to  Section  III.G.  does  not  permit 
Microsoft  to  enter  into  agreements, 
otherwise  prohibited  by  .Section  lU.G., 
that  contain  overboard  terms  not 
reasonably  related  to  the  licensing-in  of 
intellectual  property. 

8.  Section  III.H. 

Section  III.H.  of  the  Proposed  Final 
Judgment  addresses  Microsoft's  illegal 
use  of  license  restrictions  and  other 
actions  (such  as  the  withdrawal  of 
removal  options  from  OEMs  and  end 
users)  to  exclude  rival  middleware 
products.  This  Section  ensures  that 
OEMs  will  be  able  to  choose  to  offer  and 
promote,  and  consumers  will  be  able  to 
choose  to  use.  Non-Microsoft 
Middleware  Products  such  as  Internet 
browsers,  media  players,  instant 
messaging  programs,  and  email 
software.  In  particular,  this  Section 
requires  Microsoft  to  provide  the  ability 
for  OEMs  (through  standard 
preinstallation  kits)  and  end  users 
{through  a  mechanism  such  as  an  Add/ 
Remove  utility)  to  customize  their 
personal  computers  by  removing  access 
to.  and  automatic  invocation  of, 
Microsoft  Middleware  Products,  and  by 
replacing  those  products  with 
competing  Non-Microsoft  Middleware 
Products 

Because  Microsoft  must  make  certain 
technical  changes  to  its  Windows  2000 
and  Windows  XP  Windows  Operating 
System  Products  to  comply  with  Section 
III.H.,  its  requirements  will  become 
effective  upon  the  release  of  the  first 
Service  Pack  for  Windows  XP  or  12 
months  after  submission  of  the 
Proposed  Final  Judgment  to  the  Court, 
whichever  is  earlier. 

With  respect  to  any  new  {i.e.,  post- 
Windows  XP)  Windows  Operating 
System  Product,  Microsoft's  obligations 
under  this  Section  will  be  determined 
based  on  the  Microsoft  Middleware 
Products  that  exist  7  months  prior  to  the 
last  beta  test  version  of  that  new- 
Windows  Operating  System  Product 
This  time  period  similarly  is  intended  to 
give  Microsoft  the  opportunity  to  make 
necessarv  product  changes. 

For  a  discussion  of  the  definitions  of 
"Non-Microsoft  Middleware  Product," 
"Non-Microsoft  Middleware"  and 
"Microsoft  Middleware  Product,  "  terms 
which  are  used  throughout  this  Section, 
see  Section  IV. A.,  supra. 

End  User  Access  Requirements: 
Subsection  III. H.I,  requires  Microsoft  to 
allow  end  users  and  OEMs  to  enable  or 
remove  access  to.  and  enable  or  disable 
automatic  invocations  of.  any  Microsoft 
Middleware  Product  and  Non-Microsoft 
Middleware  Prpduct.  Consumers  must 
be  given  the  ability  to  make  or  reverse 
choices  and  to  switch  easilv  back  and 


forth  between  the  configurations.  For 
example,  Microsoft  cannot  offer  end 
users  or  OEMs  an  option  of  eliminating 
access  to  or  default  invocation  of  all 
Non-Microsoft  Middleware  Products 
unless  Microsoft  permits  an  equally- 
obvious  and  accessible  option  to  undo 
this  choice  and  restore  all  Non- 
Microsoft  Middleware  Products  and 
defaults 

The  mechanism  used  to  offer  these 
choices  must  be  unbiased:  that  is.  it 
must  not  present  the  choices  of 
removing  or  enabling  access  or  defaults 
in  any  way  that  favors  Microsoft's 
products  over  third-party  products  The 
mechanism  must  offer  a  separate  choice 
for  each  middleware  product,  though  it 
may  also  offer  a  choice  of  enabling  all 
of  the  Non-Microsoft  Middleware 
Products  or  all  of  the  Microsoft 
Middleware  Products  as  a  group. 

Microsoft  must  allow  the  enabling  or 
removal  of  access  to  Microsoft 
Middleware  Products  and  Non- 
Microsoft  Middleware  Products  via  the 
desktop  and  Start  Menu,  as  well  as 
anywhere  else  in  a  Windows  Operating 
System  Product  where  lists  of  icons, 
shortcuts  or  menu  entries  are  generally 
displayed.  For  instance,  Microsoft  must 
allow  Non-Microsoft  Middleware 
Products  to  appear  in  the  system  tray 
and  quick  launch  bar,  "right-click  "  lists. 

open  with"  lists,  and  lists  that  appear 
based  on  an  event,  such  as  inserting  an 
audio  CD.  Microsoft  may  restrict  the 
types  of  applications  that  go  in  these 
lists  only  based  on  functionality,  as  long 
as  the  restrictions  are  non- 
discriminatory with  respect  to  non- 
Microsoft  and  Microsoft  products.  For 
example.  Microsoft  could  require  that 
programs  be  capable  of  interacting  with 
or  playing  audio  files  in  order  to  be 
listed  when  an  audio  CD  is  inserted 
Because  these  functionality 
requirements  must  be  non- 
discriminatory, competing  Non- 
Microsoft  and  Microsoft  Middleware 
Products  will  always  be  given  the  same 
opportunity  for  placement  in  these 
points  of  access. 

Automatic  ("Default")  Launching  of 
Competing  Middleware:  Subsection 
III.H. 2,  requires  Microsoft  to  allow  end 
users,  OEMs  and  Non-Microsoft 
Middleware  Products  to  designate  Non- 
Microsoft  Middleware  Products  to  be 
invoked  automatically  in  place  of 
Microsoft  Middleware  Products,  and 
vice  versa,  Microsoft  is  required  to 
provide  these  points  for  automatically 
launching  competing  middleware, 
commonly  referred  to  as  "defaults."  in 
every"  case  where  the  displaced 
Microsoft  Middleware  Product  would  be 
invoked  in  a  separate  Top-Level 
Window  and  display  either  all  of  that 


product's  user  interface  elements  or  its 

Trademark,  This  requirement  is 
designed  to  ensure  that  access  to 
defaults  exists  whenever  the-altemative 
Microsoft  product  would  be  launched  as 
the  full  "product  "  [e.g..  Internet 
Explorer  as  the  Internet  browser),  rather 
than  just  a  portion  of  its  underlying 
functionality  being  launched  to  perform 
functions  in  Windows  itself  (such  as 
code  also  used  by  Internet  Explorer 
being  used  to  display  part  of  the 
Windows  user  interface),  or  otherwise 
where  the  end  user  might  not 
necessarily  be  aware  that  he  or  she  was 
using  a  specific  Microsoft  Middleware 
Product,  Whereas  up  to  now  it  has  been 
completely  in  Microsoft's  discretion 
where,  and  even  if.    default  "  launching 
of  competing  products  occurs. 
Subsection  III,H.2,  will  ensure  that 
Microsoft  must  allow  competing 
programs  to  be  automatically  invoked  in 
numerous  competitively  significant 
instances, 

Presenation  of  OEM  Configuration: 
Subsection  II1,H,3,  prohibits  Microsoft 
from  designing  its  Windows  Operating 
System  Products  to  automatically  alter 
an  OEM's  configuration  choices — such 
as  "sweeping  "  the  unused  icons  the 
OEM  has  chosen  to  place  on  the 
W'indows  desktop — without  first 
seeking  confirmation  from  the  user,  and 
from  attempting  any  such  alteration 
before  at  least  14  davs  after  the 
consumer  has  first  booted  his  or  her 
personal  computer  Thus,  for  example, 
in  Windows  XP.  the  Clean  Desktop 
Wizard  cannot  run  at  all  until  14  days 
after  the  first  boot  and  then  not  without 
seeking  the  user's  confirmation  to  move 
the  unused  icons.  Additionally. 
Microsoft  cannot  change  the  manner  in 
which  a  Windows  Operating  System 
Product  makes  automatic  alterations 
other  than  in  new  versions  of  a 
Windows  Operating  System  Product, 

Finally,  subsection  III  H  permits 
Microsoft  to  override  existing  defaults  to 
Non-Microsoft  Middleware  Products 
only  when:  (I)  A  Microsoft  Middleware 
Product  would  be  invoked  solely  for  use 
in  interoperating  with  a  server 
maintained  by  Microsoft  (outside  the 
context  of  general  web  browsing — for 
example,  in  the  case  of  the  Windows 
Help  feature  of  Windows):  or  (li)  the 
designated  Non-Microsoft  Middleware 
Product  fails  to  implement  a  reasonable 
technical  requirement  that  is  necessary 
for  valid  technical  reasons  to  supply  the 
end  user  with  functionality  consistent 
with  a  Windows  Operating  System 
Product.  In  the  latter  case,  the  valid 
technical  reasons  must  be  described  in 
a  reasonably  prompt  manner  to  any  ISV 
that  requests  them 
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9.  Small  III  1 

Spctinn  lll.l.  rnquires  Microsoft  to 
offer  necessary  related  licenses  for  the 
intellectual  property  that  is  required  to 
disclose  pursuant  to  the  terms  of  the 
Proposed  Final  [udgment  (e.g..  the 
disclosures  required  pursuant  to 
Sections  Ili.D.  and  Ill.E.).  This  Section  is 
designed  to  ensure  that  such  intellectual 
property  may  actually  be  used  by  an 
cntitv  to  which  the  information  is 
disclosed;  it  prohibits  Microsoft  from 
thwarting  the  intended  goals  of  the 
disclosure  provisions  either  by 
withholding  necessary  intellectual 
property  licenses  or  by  providing  such 
licenses  in  an  unreasonable  or 
discriminatory  fashion.  The  overarching 
goal  of  this  Section  is  to  ensure  that 
Microsoft  cannot  use  its  intellectual 
property  rights  in  such  a  way  that 
undermines  the  competitive  value  of  its 
disc  losurf  nbJigations.  while  at  the  same 
time  permitting  Microsoft  to  take 
legitimate  steps  to  prevent  unauthorized 
use  of  its  intellectual  property. 

Subsections  III. 11  and  111.1.4  are 
designed  specifically  to  prevent 
Microsoft  from  using  its  intellectual 
property  rights  to  frustrate  the  intended 
effectiveness  of  the  Proposed  Final 
ludgment's  disclosure  provisions. 
Subsection  IIl.I  1.  requires  that  any 
licenses  granted  pursuant  to  this  Section 
be  made  on  reasonable  and  non- 
discriminatory terms.  Microsoft  may  not 
impose  unreasonable  or  discriminatory 
royalties  or  other  terms  as  a  mechanism 
for  subverting  the  disclosure  or  other 
requirements  of  the  Proposed  Final 
ludgment.  which  ^re  essential  to  the 
efficacy  of  the  relief  it  affords.  Similarly, 
subsection  III. 1. 4  is  designed  to 
guarantee  the  effectiveness  of  the 
disclosure  provisions  by  prohibiting 
Microsoft  from  including  any  terms  in 
any  licenses  granted  pursuant  to  this 
Section  that  subvert  the  terms  of  the 
Proposed  Final  ludgment. 

While  the  Department's  foremost 
concern  regarding  .Section  III. I.  is  to 
ensure  the  effectiveness  of  the 
disclosure  prov  isions  of  the  Proposed 
Final  ludgment.  it  also  recognizes  that 
Microsoft  has  a  legitimate  interest  in 
limiting  its  intellectual  property 
licensing  to  those  licenses  that  are 
property  related  to  the  terms  of  the 
Proposed  Final  ludgment.  Subsections 
111.1.2.  and  111.1.3  are  thus  designed  to 
address  this  issue.  Subsection  HI. 1. 2. 
makes  clear  that  licenses  granted 
pursuant  to  this  Section  III. I.  need  be  no 
broader  than  necessity  to  permit  ISVs, 
IHVs,  lAPs.  ICPs  or  OEMs  to  exercise 
•h*'  options  or  alternatives  provided 
under  the  Proposed  Final  judgment. 
Likewise,  subsection  111.1.3  permits 


Microsoft  to  preclude  the  assignment, 
transfer  or  sublicensing  of  rights  by 
Microsoft  pursuant  to  Section  111.1., 
provided  that  any  such  preclusion  is 
reasonable  and  non-discriminaton,'  as 
required  by  subsection  III.I.l. 

Subsection  III. 1. 5.  provides  that,  to  the 
extent  that  an  ISV.  IHV,  lAP,  ICP,  or 
OEM  has  any  intellectual  property 
relating  to  its  exercise  of  the  options  or 
alternatives  provided  by  the  revised 
proposed  Final  Judgment,  then  that  ISV. 
IHV,  lAP.  ICP,  or  OEM  may  be  required 
to  grant  Microsoft  a  license  to  any  such 
intellectual  property  rights  on 
reasonable  and  nondiscriminatory 
terms,  if  such  a  cross-license  is 
necessary  for  Microsoft  to  provide  the 
options  or  alternatives  set  forth  in  the 
revised  proposed  Final  Judgment  and 
exercised  by  the  particular  ISV,  IHV, 
ICP  or  OEM.  This  subsection  is  thus 
designed  to  ensure  that  Microsoft  is  able 
fully  to  comply  with  the  terms  of  the 
revised  proposed  Final  Judgment 
without  creating  greater  infringement 
liability  for  itself  than  it  would 
otherwise  have.  This  subsection  limits 
Microsoft's  access  to  third-party 
intellectual  property  rights  through  the 
expressed  limitations  on  the  scope  of 
any  such  cross-licenses.  Therefore, 
Microsoft  will  only  be  entitled  to  obtain 
such  a  license  if  a  license  to  the  ISVs, 
IHVs,  ICPs,  lAP's  or  OEM's  intellectual 
property,  is  necessary  for  Microsoft  to  do 
its  part  in  ensuring  the  effective  exercise 
of  the  options  or  alternatives  set  forth  in 
the  revised  proposed  Final  Judgment. 
For  example,  a  company  might  have  a 
patent  on  a  feature  that  relates  to  the 
interrelationship  between  the 
company's  system  and  the  operating 
system,  such  as  a  feature  that  manages 
operating  system  resources  by  making 
particular  calls  to  the  operating  system. 
If,  pursuant  to  the  Final  Judgment, 
Microsoft  is  required  to  disclose 
interfaces  that  might  be  used  by  others 
to  support  a  similar  feature  in  the  same 
fashion,  and  if  the  patent-holder  seeks  a 
license  to  exercise  any  options  provided 
under  this  Final  Judgment,  Microsoft  is 
correspondingly  entitled  by  this 
provision  to  obtain  a  limited  license  to 
the  patent  so  that  Microsoft  can  comply 
with  its  obligation  to  disclose  and 
license  the  interface  without  subjecting 
itself  to  claims  of  direct  or  contributory 
infringement  of  the  patent. 

10.  Section  III.J. 

Section  III.J.  addresses  several 
security-related  issues  that  may  arise 
from  the  broad  disclosures  required  of 
Microsoft  by  the  Proposed  Final 
Jiidgment  .Subsection  III.I.l. a.  permits 
Microsoft  to  withhold  from  disclosure 
or  licensing  certain  specific,  limited 


portions  of  APIs.  Documentation,  and 
Communications  Protocols  that  would, 
if  disclosed,  compromise  the  system 
security  provided  by  a  particular 
installation  or  group  of  installations  of 
Microsoft  anti-piracy,  anti-virus, 
software  licensing,  digital  rights 
management,  encrv'ption  or 
authentication  features.  This  is  a  narrow 
exception,  limited  so  specific  end-user 
implementations  of  security  items  such 
as  actual  keys,  authorization  tokens  or 
enforcement  criteria,  the  disclosure  of 
which  would  compromise  the  security 
of  "a  particular  installation  or  group  of 
installations"  of  the  listed  security 
features.  For  example,  this  subsection 
permits  Microsoft  to  withhold  limited 
information  necessary  to  protect 
particular  installations  of  the  Kerberos 
and  Secure  Audio  Path  features  of  its 
products  (e.g..  keys  and  tokens 
particular  to  a  given  installation),  but 
does  not  permit  it  to  withhold  any 
capabilities  that  are  inherent  in  the 
Kerberos  and  Secure  Audio  Path 
features  as  they  are  implemented  in  a 
Windows  Operating  System  Product. 

Subsection  Ill.J.l.b.  is  intended  to 
permit  Microsoft  to  comply  with  lawful 
orders  of  official  government  agencies 
not  to  disclose,  on  security  grounds, 
certain  APIs  or  information  that 
Microsoft  otherwise  would  be  required 
to  disclose  pursuant  to  this  Proposed 
Final  Judgment.  This  exception  only 
exempts  Microsoft  from  its  disclosure 
obligation  in  the  narrow  situation  where 
the  direction  not  to  disclose  is  made 
lawfully  by  a  government  agency  of 
competent  jurisdiction,  and  only  to  the 
extent  and  within  the  scope  of  that 
specific  jurisdiction. 

Subsection  III. J. 2.  permits  Microsoft  to 
take  certain  limited  steps  to  ensure  that 
any  disclosure  of  licensing  of  APIs, 
Documentation,  or  Communications 
Protocols  related  to  anti-piracy  systems, 
anti-virus  technologies,  license 
enforcement  mechanisms, 
authentication/authorization  security,  or 
third  party  intellectual  property 
protection  mechanisms  it  makes 
pursuant  to  this  Proposed  Final 
judgment  is  to  third  parties  that  have  a 
legitimate  need  for  and  do  not  pose  a 
significant  risk  of  misusing  that 
information.  Subsection  III. J. 2. a.  allows 
Microsoft  to  condition  such  disclosure 
or  licensing  on  the  recipient  or  licensee: 

(a)  Having  no  history  of  software 
counterfeiting  or  piracy  or  willful 
violations  of  intellectual  property  rights; 

(b)  having  a  reasonable  business  need 
for  the  information  for  a  planned  or 
shipping  product:  (c)  meeting 
reasonable  and  objective  standards  for 
the  authenticity  and  viability  of  its 
business;  and  (d)  having  its  programs 
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verified  by  a  third  party  to  ensure 
compliance  with  Microsoft 
specifications  for  use  of  the  information. 

Subsection  III. J. 2..  by  its  explicit 
terms,  applies  only  to  licenses  for  a 
small  subset  of  the  APIs  and 
Communications  Protocols  that 
Microsoft  will  have  to  disclose,  namely 
the  specified  types  of  security-related 
information.  Except  with  respect  to  the 
small  subset  of  information  covered  by 
this  subsection,  Microsoft's  obligations 
to  make  disclosures  of,  or  to  license. 
APIs  and  Communications  Protocols  as 
otherwise  required  by  the  Proposed 
Final  Judgment,  including  the 
requirements  of  Sections  IIl.D.  and  III.E., 
are  unaffected  by  this  subsection.  The 
requirements  of  this  subsection  cannot 
be  used  as  a  pretext  for  denying 
disclosure  or  licensing,  but  instead  are 
limited  to  the  narrowest  scope  of  what 
is  necessary  and  reasonable,  and  are 
focused  on  screening  out  only 
individuals  or  firms  that  should  not 
have  access  to  our  use  of  the  specified 
security-related  information  either 
because  they  have  a  historv'  of  engaging 
in  unlawful  conduct  related  to  computer 
software  (eg.,  they  have  been  found  to 
have  engaged  in  a  series  of  willful 
violations  of  intellectued  property  rights 
or  of  one  or  more  violations  consisting 
of  conduct  such  as  counterfeiting),  do 
not  have  any  legitimate  basis  for 
needing  the  information,  or  are  using 
the  information  in  a  way  that  threatens 
the  proper  operation  and  integrity  of  the 
systems  and  mechanisms  to  which  they 
relate. 

B.  Section  IV — Enforcement.  Technical 
Committee  and  Internal  Compliance 
Program 

Section  IV  of  the  Proposed  Final 
Judgment  establishes  standards  and 
procedures  by  which  the  settling 
Plaintiffs  may  obtain  access  to 
documents  and  information  from 
Microsoft  related  to  its  compliance  with 
the  Final  Judgment,  and  sets  forth  a 
procedure  for  enforcing  the  Final 
Judgment.  Section  IV  also  establishes  a 
Technical  Committee  to  facilitate 
evaluation  of  Microsoft's  obligations 
and  compliance,  and  mandates  that 
Microsoft  appoint  an  Internal 
Compliance  Officer  to  administer  and 
super\'ise  Microsoft's  compliance  with 
the  Final  Judgment. 

1 .  Enforcement  Authority 

The  United  States  and  individual 
Plaintiff  States  each  have  authority  to 
enforce  the  Proposed  Final  Judgment. 
Plaintiff  States  will  coordinate  their 
enforcement  efforts  through  an 
enforcement  committee,  and  in 
consultation  with  the  United  States. 


Enforcement  by  the  United  States  or 
plaintiff  States  may  include  any  legal 
actions  or  proceedings  that  mav  be 
appropriate  to  a  particular  situation, 
including  petitions  in  criminal  or  civil 
contempt,  petitions  for  injunctive  relief 
to  halt  or  prevent  violations,  motions  for 
declaratory  judgment  to  clarify  or 
interpret  particular  provisions,  and 
motions  to  modif\'  the  Final  Judgment. 
While  Microsoft  will  be  given  a 
reasonable  opportunity  to  cure 
violations  of  Sections  III.C  .  HID.,  III.E. 
and  III.H.  of  the  Proposed  Final 
Judgment  prior  to  the  filing  of 
enforcement  petitions,  ex  post 
abatement  of  violations  will  not  be  a 
defense  to  enforcement,  through 
contempt  actions  or  otherwise,  of  any 
knowing,  willful  or  systematic 
violations  by  Microsoft  or  other  persons 
specified  in  Section  II  of  the  Proposed 
Final  Judgment 

To  facilitate  monitoring  of  compliance 
with  the  Final  ludgment.  Microsoft  must 
make  available  to  Plaintiffs,  upon 
request,  records  and  documents  in  its 
possession,  custody  or  control  relating 
to  matters  contained  in  the  Final 
Judgment.  Microsoft  must  also  make  its 
personnel  available  for  interviews 
regarding  such  matters  In  addition. 
Microsoft  must  prepare  written  reports 
relating  to  the  Final  Judgment  upon 
request. 

2.  Technical  Committee 

The  Proposed  Final  Judgment 
establishes  a  three-person  Technical 
Committee  ("TC")  to  monitor 
Microsoft's  compliance  with  its 
obligations  under  the  Proposed  Final 
Judgment,  and  to  assist  in  enforcement 
and  compliance.  The  TC  does  not, 
however,  have  independent 
enforcement  authorit\'  That  authority 
remains  w-ith  the  United  States  and  the 
Plaintiff  States,  just  as  it  would  if  there 
were  no  TC  to  assist. 

TC  members  will  be  experts  in 
software  design  and  programming  The 
Proposed  Final  ludgment  specifies  the 
procedures  for  establishing  the  TC  as 
well  as  its  substantive  powers.  The  TC 
may  employ  or  retain  such  staff  or 
consultants,  including  technical  staff,  as 
may  be  necessarv'  to  assist  the  TC  in 
carr\-ing  out  its  duties. 

a.  TC  Establishment:  One  TC  member 
each  will  be  nominated  by  Plaintiffs  and 
by  Microsoft,  and  after  the  Plaintiff  and 
Microsoft  nominees  are  approved  and 
appointed  by  the  Court,  those  TC 
members  will  then  nominate  the  third 
TC  member  for  the  Court's  approval  and 
appointment.  Each  TC  member  will 
serve  for  an  initial  30-month  term,  after 
which  the  party  that  selected  the  TC 
member  may  either  request  that  the 


Court  reappoint  the  TC  member,  or  may 
nominate  a  replacement.  A  TC  member 
may  be  removed  at  any  time  if  the 
United  States  in  its  sole  discretion 
determines  that  the  TC  member  has 
failed  to  act  diligently  and  consistently 
with  the  purposes  of  the  Proposed  Final 
ludgment  In  the  event  of  a  vacancy,  the 
party  who  originally  nominated  that  TC 
member  will  nominate  a  replacement 
for  approval  bv  the  Court. 

.^fter  appointment  by  the  Court  each 
TC  member  will  enter  into  a  Technical 
Committee  services  agreement  with  the 
United  States.  The  TC  services 
agreements  will  specifv'  the  rights, 
powers,  and  authority  of  each  TC 
member,  and  will  provide  for 
compensation  at  Microsoft's  expense 
and  upon  such  terms  and  conditions  as 
Plaintiffs  approve  The  TC  services 
agreements  will  contain  ancillar>- 
confidentialit>-  and  pre-  and  post- 
employment  non-compete  provisions 
necessarv'  to  prevent  conflicts  of  interest 
that  could  prevent  a  TC  member  from 
performing  his  or  her  duties  in  a  fair 
and  unbiased  manner  In  addition  to 
paying  the  TC  members'  fees  and 
expenses  as  specified  in  the  TC  services 
agreement.  Microsoft  will  indemnifs' 
and  hold  harmless  the  TC  and  TC 
members  from  an\  damages,  losses, 
claims,  liabilities  or  expenses  arising 
from  the  TC's  activities,  except  to  the 
extent  that  such  damages,  losses, 
liabilities  or  expenses  result  from 
misfeasance,  gross  negligence,  willful  or 
wanton  acts  or  bad  faith.  Microsoft  will 
also  provide  the  TC  with  permanent 
offices,  telephones,  and  other  support 
facilities  at  Microsoft's  corporate 
campus  in  Redmond.  Washington,  and 
at  other  Microsoft  facilities  as  requested 
by  the  TC 

b.  TC  Duties:  The  TC  will  report  to 
Plaintiffs,  and  will  not  be  under  the 
control  or  authority  of  Microsoft  in  any 
way  The  TC  will  receive  and 
investigate  complaints  or  inquiries 
about  Microsoft's  comphanc  e  with  the 
Proposed  Final  Judgment  from  third 
parties.  Plaintiffs,  or  Microsoft's 
Compliance  Officer  The  TC  has  the 
power  and  authority  to  monitor 
Microsoft's  compliance  with  the 
proposed  Final  Judgment,  and  will 
consult  with  Plaintiffs  regarding  its 
investigations  The  TC  will  meet  with 
Microsoft's  Compliance  Officer  at  least 
once  during  each  investigation  to  allow 
Microsoft  to  respond  to  the  substance  of 
any  complaints  and  to  attempt  to 
resolve  them  informal])    This  "dispute 
resolution"  function  reflects  the 
recognition  that  the  market  will  benefit 
from  rapid,  consensual  resolution  of 
issues,  where  possible  It  complements, 
but  does  not  supplant.  Plaintiffs'  other 
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methods  of  enforcement.  If  the  TC 
concludes  that  a  complaint  is 
meritorious,  the  TC  will  so  advise 
Plaintiffs  and  Microsoft  and  propose  a 
remedy  The  TC  may  also  communicate 
with  third  parties  who  have  made 
complaints  or  inquiries  about  how  they 
or  Microsoft  might  resolve  such 
complaints  or  inquiries,  provided  that 
the  TC  complies  with  its  confidentiality 
obligations  as  explained  below.  Thus, 
for  example,  the  TC  may  explain  to  a 
third  party  various  ways  of 
implementing  a  right  granted  by  the 
Proposed  Final  ludgment. 

Trie  Plaintiffs  and  third  parties  may, 
but  are  not  required  to.  submit 
complaints  about  Microsoft's 
compliance  with  the  Proposed  Final 
ludgment  to  the  Compliance  Officer. 
The  Compliance  Officer  will  devise  a 
procedure  acceptable  to  the  Plaintiffs  for 
submitting  such  complaints,  and  post 
the  procedure  on  Microsoft's  Internet 
website  Anv  complaint  received  by  the 
Compliance  Officer  must  be  resolved  or 
rejec;ted  within  thirty  days  after  receipt. 
The  Compliance  Officer  will  promptly 
advise  the  TC  of  the  nature  of  the 
complaint  and  its  disposition. 

Every  six  months  during  the  term  of 
the  Proposed  Final  ludgment,  the  TC 
will  prepare  written  reports 
summarizing  its  activities  and 
Microsoft's  business  practices  reviewed. 
.Additionally,  whenever  the  TC  has 
reason  to  believe  Microsoft  may  have 
failed  to  comply  with  the  Proposed 
Final  judgment,  the  TC  will 
immediately  notify  the  Plaintiffs  in 
writing  and  provide  relevant  details. 

The  TC  will  have  the  power  to  obtain 
information  from  Microsoft  in 
connection  with  its  investigations  and 
duties.  The  TC  may  require  Microsoft, 
upon  request,  to  make  available  records 
and  documents  in  Microsoft's 
possession,  custody  or  control,  and  to 
provide  physical  access  to  Microsoft 
facilities,  systems  and  equipment. 
Microsoft  must  also  make  its  personnel 
available  to  the  TC  for  interviews.  In 
addition,  Microsoft  must  prepare 
written  reports,  data,  and  other 
information  upon  request.  The  TC  will 
have  access  to  all  of  Microsoft's 
computer  software  source  code,  subject 
to  a  confidentiality  agreement  whose 
terms  are  to  be  approved  by  Plaintiffs. 
The  United  States  anticipates  that  the 
TC  may  also  require  Microsoft  to  submit 
for  its  use  all  ancillary  documentation, 
tools,  test  suites,  compilers  or  other 
materials  used  in  conjunction  with  the 
source  code  to  which  Microsoft 
personnel  have  access.  The  TC  may 
study,  interrogate  and  interact  with 
Microsoft's  source  code  in  connection 
with  performing  its  duties. 


Information  obtained  from  any  source 
by  the  TC,  any  TC  member,  or  any  TC 
employee  or  consultant  will  remain 
confidential  and  will  not  be  disclosed  to 
any  person  other  than  the  Plaintiffs, 
Microsoft  or  the  Court.  All  such 
information,  and  any  report  or 
recommendations  prepared  by  the  TC, 
will  be  treated  as  Highly  Confidential 
under  the  Protective  Order  in  this  case, 
except  as  may  be  otherwise  specified  by 
further  order  of  the  Court.  The  TC  may 
preserve  the  anonymity  of  any  third 
party  complainant  in  its  discretion  or 
when  requested  to  do  so  by  that  third 
party  or  by  Plaintiffs. 

Finally,  no  work  product,  findings  or 
recommendations  of  the  TC  may 
directly  be  admitted  in  any  enforcement 
proceeding  before  the  Court,  and  TC 
members  may  not  testify  or  comment 
publicly  regarding  any  matter  related  to 
the  TC's  activities  or  the  Proposed  Final 
ludgment.  Plaintiffs,  however,  are  not 
precluded  from  utilizing,  relying  on,  or 
making  derivative  use  of  the  TC's  work 
product,  findings  or  recommendations 
in  connection  with  any  activities 
relating  to  enforcement  of  this  Proposed 
Final  judgment.  For  example.  Plaintiffs 
may  use  information  obtained  from  the 
TC  as  the  basis  for  commencing  a 
compliance  inquiry  or  investigation. 

3.  Internal  Compliance  Program 

The  Proposed  Final  Judgment  requires 
Microsoft  to  maintain  an  antitrust 
compliance  program  to  help  ensure 
compliance  with  the  Proposed  Final 
Judgment.  Microsoft  must  designate  an 
internal  Compliance  Officer,  who  may 
be  assisted  by  other  Microsoft 
employees,  with  responsibility  for 
administering  Microsoft's  antitrust 
compliance  program  and  ensuring 
compliance  with  the  Proposed  Final 
Judgment.  The  Compliance  Officer  will 
be  responsible  for  reviewing  Microsoft's 
activities  for  compliance  with  the 
Proposed  Final  Judgment,  and  ensuring 
that  Microsoft's  internal  notification  and 
education  responsibilities  pursuant  to 
the  Proposed  Final  Judgment  are  carried 
out. 

Microsoft,  through  the  Compliance 
Officer,  must  distribute  a  copy  of  the 
Proposed  Final  Judgment  and  additional 
informational  materials  to  all  of  present 
and  future  officers  and  directors. 
Microsoft  must  also  obtain  from  each 
person  who  receives  the  Proposed  Final 
Judgment  a  certification  that  he  or  she 
has  read  the  Proposed  Final  Judgment 
and  agrees  to  abide  by  its  terms,  and  has 
been  advised  and  understands  that  he  or 
she  must  comply  with  the  Final 
Judgment  and  that  failure  to  do  so  may 
result  in  conviction  for  contempt  of 
court.  The  Proposed  Final  Judgment 


further  requires  Microsoft  to  maintain 
an  internal  mechanism  wherebv  the 
recipients  of  the  Proposed  Final 
Judgment  are  briefed  annually  on  the 
meaning  and  requirements  of  the 
Proposed  Final  Judgment  and  the 
United  States'  antitrust  laws  and 
advising  them  that  Microsoft's  legal 
advisors  are  available  to  confer  with 
them  regarding  any  question  concerning 
compliance  with  either  the  Proposed 
Final  Judgment  or  the  United  States 
antitrust  laws. 

C.  Section  \' — Termination  of  the  Decree 

Section  V  of  the  Proposed  Final 
Judgment  provides  that,  unless  the 
Court  grants  an  extension,  the  Final 
Judgment  will  expire  five  years  after  the 
date  of  entry  by  the  Court.  This  time 
frame  provides  sufficient  time  for  the 
conduct  remedies  contained  in  the 
Proposed  Final  Judgment  to  take  effect 
in  this  evolving  market  and  to  restore 
competitive  conditions  to  the  greatest 
extent  possible.  Section  V  further 
provides  that  upon  a  finding  by  the 
Court  that  Microsoft  has  engaged  in  a 
pattern  of  willful  and  systematic 
violations,  Plaintiffs  may  request  a  one- 
time extension  of  the  Final  Judgment  of 
an  additional  two  years,  along  with  such 
other  relief  as  the  Court  may  deem 
appropriate.  This  provision  is  designed 
to  supplement  the  government's 
traditional  authority  to  bring  contempt 
actions.  By  permitting  Plaintiffs  to  seek 
a  two-year  extension  upon  a  showing 
that  Microsoft  has  engaged  in  a  pattern 
of  willful  and  systematic  violations,  this 
provision  is  designed  to  ensure  that 
Microsoft  will  comply  in  good  faith 
with  the  terms  of  the  Final  Judgment. 

V.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered  a 
number  of  alternatives  to  the  Proposed 
Final  Judgment.  The  United  States  is 
satisfied,  however,  that  the 
requirements  and  prohibitions 
contained  in  the  Proposed  Final 
Judgment,  supported  by  strong 
compliance  and  enforcement 
procedures,  provide  a  prompt,  certain 
and  effective  remedy  for  the  violations 
Microsoft  has  committed. 

First,  the  United  States  considered 
litigation  of  the  issue  remedy  in  the 
District  Court.  The  United  States 
balanced  the  strength  of  the  provisions 
obtained  in  the  Proposed  Final 
Judgment;  the  need  for  prompt  relief  in 
a  case  in  which  illegal  conduct  has  long 
gone  unremedied:  the  strength  of  the 
parties'  respective  positions  in  a 
remedies  hearing  and  the  uncertainties 
inherent  in  litigation;  and  the  time  and 
expense  required  for  litigation  of  the 
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remedy.  The  United  States  determined 
that  the  Proposed  Final  Judgment,  once 
implemented  by  the  Court,  will  achieve 
the  purposes  of  stopping  Microsoft's 
unlawful  conduct,  preventing  its 
recurrence,  and  restoring  competitive 
conditions  in  the  personal  computer 
operating  system  market,  while  avoiding 
the  time,  expense  and  uncertaintv  of  a 
litigated  remedy.  Given  the  substantial 
likelihood  that  Microsoft  would  avail 
itself  of  all  opportunities  for  appellate 
review  of  any  non-consensual  judgment, 
the  United  States  estimated  that  a 
litigated  result  would  not  become  final 
for  at  least  another  two  years.  The 
remedies  contained  in  the  Proposed 
Final  Judgment  are  not  only  consistent 
with  the  relief  the  United  States  might 
have  obtained  in  litigation,  but  thev 
have  the  advantages  of  immediacy  and 
certainty. 

Second,  the  United  States  considered 
the  remedies  set  forth  in  the  Final 
Judgment  entered  by  the  District  Court 
on  June  7,  2000.  That  June  2000  Final 
Judgment,  which  ultimately  was  vacated 
by  the  Court  of  Appeals,  mandated  the 
structural  break-up  of  Microsoft  into 
separate  operating  system  and 
applications  businesses  and.  during  the 
pre-break-up  period,  interim  conduct 
requirements.  After  remand  to  the 
Di-strict  Court,  the  United  States 
informed  the  Court  and  Microsoft  that  it 
had  decided,  in  light  of  the  Court  of 
Appeals  opinion  and  the  need  to  obtain 
prompt,  certain  and  effective  relief,  that 
it  would  not  further  seek  a  break-up  of 
Microsoft  into  two  businesses.  During 
the  settlement  discussions  that  resulted 
in  the  Proposed  Final  Judgment,  the 
United  States  considered  the  interim 
conduct  provisions  in  the  June  2000 
Final  Judgment.  The  provisions  in  the 
Proposed  Final  Judgment  are  modeled 
after  those  earlier  provisions,  with 
modifications,  additions  and  deletions 
that  take  into  account  the  current  and 
anticipated  changes  in  the  computer 
industry,  as  well  as  the  decision  of  the 
Court  of  Appeals,  which  reversed 
certain  of  the  District  Courts  liability 
findings. 

Finally,  the  United  States  received 
and  carefully  considered  numerous 
remedy  proposals,  encompassing  a 
broad  range  of  relief,  from  industry 
participants  and  other  interested 
individuals. 

Remedies  proposed  and  considered 
included  variations  on  the  following: 

•  A  requirement  that  Microsoft 
license  the  Windows  source  code  to 
OEMs  to  enable  them  to  modify, 
compile  and  distribute  modified 
versions  of  the  Windows  Operating 
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such  as  automatically  launching  Non- 


Microsoft  Middleware,  operating 
systems  or  applications:  setting  such 
non-Microsoft  Middleware  as  the 
default:  and  facilitating  interoperabilitv 
between  Non-Microsoft  Middleware  and 
the  Windows  Operating  System. 

•  A  requirement  that  Microsoft 
disclose  the  entire  source  code  for  the 
Windows  Operating  System  and 
Microsoft  Middleware,  possibilv  vyithin 
a  secure  facility  for  viewing  and 
possibly  without  such  a  facility. 

•  A  requirement  that  Microsoft  must 
carry  certain  Non-Microsoft 
Middleware,  including  but  not  limited 
to  the  Java  Virtual  Machine,  in  its 
distribution  of  the  Windows  Operating 
System. 

•  A  requirement  that  Microsoft 
manufacture  and  distribute  the 
Windows  Operating  System  without  any 
Microsoft  Middleware  or  corresponding 
functionality  included. 

•  A  requirement  that  Microsoft 
continue  to  support  fully  industrv 
standards  if  it  chooses  or  claims  to 
adopt  them  or  extends  or  modifies  their 
implementation. 

•  A  requirement  that  Microsoft  waive 
any  rights  to  intellectual  property  in 
related  APIs,  communications  interfaces 
and  technical  information  if  the  Court 
finds  that  Mrcrosoft  exercised  a  claim  of 
intellectual  property  rights  to  prevent, 
hinder,  impair  or  inhibit  middleware 
from  interoperating  with  the  operating 
system  or  other  middleware. 

The  United  States  carefully  weighed 
the  foregoing  proposals,  as  well  as 
others  received  or  conceived, 
considering  their  potential  to  remedy 
the  harms  proven  at  trial  and  upheld  b\ 
the  Court  of  Appeals:  their  potential  to 
impact  the  market  beneficially  or 
adversely:  and  the  chances  that  they 
would  be  imposed  promptly  following  a 
remedies  hearing.  The  United  States 
ultimately  concluded  that  the 
requirements  and  prohibitions  set  forth 
in  the  Proposed  Final  Judgment 
provided  the  most  effective  and  certain 
relief  in  the  most  timely  manner. 

V7.  Remedies  Available  to  Private 
Litigants 

Section  4  of  the  Clayton  Act.  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorneys 
fees. 

VII.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
ludgment 

The  parties  have  stipulated  that  the 
Proposed  Final  Judgment  may  be 


entered  by  this  Court  after  compliance 
with  the  provisions  of  the  .APPA, 
provided  that  the  United  States  has  not 
withdrawn  its  consent.  The  APPA 
conditions  entr\'  of  the  decree  upon  this 
Court  s  determination  that  the  Proposed 
Final  Judgment  is  in  the  public  interest. 

As  provided  by  sections  2(b)  and  (d) 
of  the  APPA.  15  US  C  16fb)  and  (d). 
any  person  may  submit  to  the 
Department  written  comments  regarding 
the  Proposed  Final  ludgment  Any 
person  who  wishes  to  comment  should 
do  so  within  sixty  days  of  publication 
of  this  Competitive  Impact  Statement  in 
the  Federal  Register 

The  Department  will  evaluate  and 
respond  to  the  comments.  All  comments 
will  be  given  due  consideration  by  the 
Department,  which  remains  free  to 
withdraw  its  consent  to  the  Proposed 
Final  Judgment  at  any  time  prior  to 
entr}   The  comments  and  the  responses 
of  the  Department  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register, 

Written  comments  should  be 
submitted  to:  Renata  Hesse,  Trial 
Attorney.  Antitrust  Division.  U.S. 
Department  of  justice.  601  D  Street. 
NW  .  Suite  1200.  Washington.  DC 
20530.  Facsimile:  (202)  616-9937  or 
(202)  307-1454.  Email: 
microsoft. atr&usdoj. gov. 

While  comments  mav  also  be  sent  bv 
regular  mail,  in  light  of  recent  events 
affecting  the  deliver}-  of  all  types  of  mail 
to  the  Department  of  justice,  including 
U.S.  Postal  Service  and  other 
commercial  delivery  services,  and 
current  uncertainties  concerning  when 
the  timely  delivery  of  this  mail  mav 
resume,  the  Department  strongly 
encourages,  whenever  possible,  that 
comments  be  submitted  via  email  or 
facsimile. 

The  Proposed  Final  Judgment 
provides  that  the  Court  retains 
junsdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
other  necessary  or  appropriate  for 
modification,  interpretation,  or 
enforcement  of  the  Final  judgment  As 
previously  set  forth,  the  Proposed  Finale 
Judgment  would  expire  five  years  from 
the  date  of  its  entry, 

\'III  Standard  of  Review  Under  the 
APPA  for  the  Proposed  Fmal  ludgment 

The  .APPA  requires  that  proposed 
final  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  60-day  comment  period,  after  which 
the  Court  shall  determine  whether  entrv 
of  the  proposed  final  judgment  "is  in 
the  public  interest."  In  making  that 
determination 

the  court  mov  consider 
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( 1 )  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations.  provi<ions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impat  t  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specifu  injury  from  the  violations 
set  forth  in  the  <  omplaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  held,  the  .\PPA 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufriciently  clear,  whether  enforcement 
mechanisms  are  sufficient,  and  whether 
the  decree  may  positively  harm  third 
parties.  United  States  v  Microsoft  Corp  , 
56  F.3d  1448.  1457-62  (DC.  Cir.  1995). 
In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  '  Rather, 

lajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  Interest  finding,  should 
■    *    *  larefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v  Mid-America  Dair\'men. 
Inc..  1997  WL  4352  at  *8,  1997-1  trade 
Cas.  1161,508.  at  71.980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V  BS'S.  Inc..  858  F,2d  456.  462 
(9th  Cir.  1988).  quoting  United  States  v. 
Bechtel  Corp  .  648  F.2d  660.  666  (9th 
Cir).  cert  denied.  454  U.S.  1083  (1981); 
see  also  Microsoft  Corp..  56  F.3d  at 
1458.  Precedent  requires  that: 

the  balancing  of  (  ompeting  social  and 
political  interests  atferted  bv  a  proposed 
antitrust  (  onsent  dec  ree  must  be  left,  in  the 
first  in^tani  e.  to  the  disc  retion  of  the 
.-\ttorney  General  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
tireached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  snt  iety.  but 
whether  thi^  settlement  is  "ivithin  the  reaches 
of  the  public  interest."  More  elaborate 


requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.-* 

The  Proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  within  the  reaches  of  public  interest.' 
(citations  omitted)."  United  States  v. 
American  Tel.  and  Tel  Co..  552  F.  Supp. 
131.  151.  (D.D.C.  1982).  aff'd  sub  nam. 
Man-land  v.  United  States,  460  U.S. 
lOoi  (1983).  gating  Gillette  Co.,  406  F. 
Supp.  at  716;  United  States  v.  Alcan 
Aluminum.  Ltd..  605  F.  Supp.  619,  622 
(W.D.  Ky.  1985). 

Moreover,  tbe  court's  role  under  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  the 
complaint,  and  does  not  authorize  the 
court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F  3d  at  1459.  Because  "(tjhe  court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecurtorial  discretion  by  bringing 
the  case  in  the  first  place."  it  follows 
that  the  court  "is  only  authorized  to 
review  the  decree  itself."  and  not  to 
"effectively  redraft  the  complaint"  to 
inquire  into  other  matters  that  the 
United  States  might  have  but  did  not 
pursue.  Id.  at  1459-60.  This  is 
particularly  true  where,  as  here,  the 
court's  review  of  the  decree  is  in-formed 
not  merely  by  the  allegations  contained 
in  the  Complaint,  but  also  by  the 
extensive  factual  and  legal  record 
resulting  from  the  district  and  appellate 
court  proceedings. 

IX.  Determinative  Material/Documents 

No  materials  and  documents  of  the 
type  described  in  the  section  2(b)  of  the 
APPA  were  considered  in  formulating 
the  Proposed  Final  Judgment. 
Consequently,  none  are  being  filed  with 
tbis  Competitive  Impact  Statement. 

Dated:  November  15.  2001. 

Respectfully  submitted. 
Phillip  R.  Malone. 
Renata  B.  Hesse. 
Paula  L.  Blizzard, 
Jacqueline  S.  Kelley, 
David  Blake-Thomas, 


Attorneys.  U.S.  Department  of  fustice. 
Antitrust  Division.  901  Pennsvlvania  Avenue. 
\'W..  Washington.  DC  20530.(202)  314-8276. 

[PR  Doc.  01-294^8  Filed  11-27-01:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

November  \3.  2001 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  219-8904  or 
Email  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA.  Office 
of  Management  and  Budget.  Room 
10235,  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

"The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA), 

Title:  Payment  of  Compensation 
Without  Award, 

OMB  Number:  1215-0022. 

Affected  Public:  Business  of  other  for- 
profit. 


Frequency:  On  Occasion. 

Number  of  Respondents:  900. 

Number  of  Annual  Responses:  26.100. 

Estimated  Time  Per  Response:  15 
minutes. 

Total  Burden  Hours:  6.525. 

Total  Annualized  Capital/Startup 
Costs:  0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
ser\-ices):  10.224.25. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  This  Act 
provides  benefits  to  workers  injured  in 
maritime  employment  on  the  navigable 
waters  of  the  United  States  or  in  an 
adjoining  area  customarily  used  bv  an 
employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  The 
OWCP  district  offices  use  the 
information  provided  on  Form  LS-206 
to  determine  the  payment  status  of  a 
given  case.  If  the  information  were  not 
collected  the  OWCP  would  have  no  way 
of  determining  whether  compensation 
payments  had  been  made  by  liable 
insurance  carriers  and  self-insured 
employers. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Black  Lung  Provider  Enrollment 
Form. 

OMB  Number:  1215-0137. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  Occasion. 

Number  of  Respondents:  9.000. 

Number  of  Annual  Responses:  9.000. 

Estimated  Time  Per  Response:  8 
minutes  (new  enrollees)  and  3  minutes 
(existing  respondents). 

Total  Burden  Hours:  1.017. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  [operating/ 
maintaining  systems  or  purchasing 
ser\-ices]:  S3. 330. 

Description:  The  Division  of  Coal 
Mine  Workers'  (DCMWC)  is  responsible 
for  maintaining  a  list  of  authorized 
treating  physicians  and  medical 
facilities  in  the  area  of  the  miner's 
residence  and  for  payment  of  certain 
medical  bills  for  services  and  supplies 
provided  to  the  miner  under  the  Black 
Lung  Benefits  Act  [30  U.S.C.  901  et  seq.. 
20  CFR  725.704(a)  and  725.705(b)l. 

The  OWCP-1168  is  used  to  obtain 
profile  information  on  each  provider 
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such  as  tax  identification  number. 
specialty,  and  addresses.  Failure  to 
obtain  this  data  will  prolong  the  bill 
payment  process  and  increase  the 
burden  on  providers  by  requiring  them 
to  resubmit  bills  that  were  previouslv 
rejected  by  DCMWC  due  to  inadequate 
provider  information. 

Type  of  Review  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title  Request  for  Information  on 
Earnings,  Dual  Benefits,  Dependents 
and  Third  Partv  Settlements. 

OMB  Number:  1 2 1 5-0 151. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually 

Number  of  Respondents:  50.000. 

Number  of  Annual  Responses:  50.000. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Burden  Hours:  16.667. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
semcesi.Sl8.500. 

Description:  The  information  request 
on  the  CA-1032  is  obtained  from 
claimants  receiving  continuing 
compensation  on  the  periodic  disability 
roll.  The  form  requests  information  on 
the  claimant's  earnings,  depenoents. 
third  party  settlements,  and  other 
Federal  benefits  received.  The 
information  collected  on  this  form  is 
used  to  ensure  that  compensation  being 
paid  on  the  periodic  roll  is  correct  and 
to  ensure  that  compensation  payments 
meet  the  terms  and  conditions  set  forth 
in  the  Federal  Employees' 
Compensation  Act.  Without  this 
information,  claimants  might  receive 
compensation  to  which  they  were  not 
entitled,  resulting  in  an  overpayment  of 
compensation. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

IFR  Doc    01-29^07  Filed  11-27-01:  8:45  am] 

BILUNG  CODE  4S10-CF-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  review;  Comment 
Request 

.November  15.  2001 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  tbe  Department  of 
Labor  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158)  or 
Email  Howze-Marlene^dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulaton-  .\ffairs. 
Attn  Q.MB  Desk  Officer  for  BLS.  Office 
of  Management  and  Budget.  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg,,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  Census  of  Fatal  Occupational 
Injuries. 

OMB  Number:  1220-0133. 

Affected  Public:  State.  Local  or  Tribal 
Government:  Individuals  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions;  Farms  and  Federal 
Government 

Number  of  Respondents:  2.665. 
Number  of  Annual  Responses:  27.500. 
Estimated  Time  Per  Response  and 
Total  Burden  Hours: 


Tcal^re^nd-       ,^^.^^ 


Average  time 
per  response 

(mm.) 


Estimated  total 
Durden 
(hours) 


BLS  CFOI-1 


2  500    Once 


20 


833 
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Form 

Total  respond- 
ents 

Frequency 

Average  time 
per  response 

(mm.) 

Estimated  total 
burden 
(hours) 

Source  Documents 

165 

On  Occasion 

10 

4,167 

Totals                    

2.665 

5,000 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
sen'icesi:  SO. 

Description:  Section  24(a)  nf  the 
Occupational  Safety  and  Health  Act  of 
1970  states  that  "the  Secretary  shall 
compile  accurate  statistics  on  work 
injuries  and  illnesses  which  shall 
include  all  disabling,  serious,  or 
significant  injuries  and  illnesses 
*    *    *'■  The  Secretary  of  Labor  has 
delegated  this  responsibility  to  the 
Bureau  of  Labor  Statistics. 

The  Census  of  Fatal  Occupational 
Injuries  (CFOI)  provides  policy  makers 
and  the  public  with  comprehensive, 
verifiable,  and  timely  measures  of  fatal 
work  injuries.  Data  are  compiled  from 
various  Federal.  State,  and  local  sources 
and  include  information  on  how  the 
incident  occurred  as  well  as  various 
characteristics  of  the  employer  and  the 
deceased  worker.  The  information  is 
used  of  surveillance  of  fatal  work 
injuries  and  for  developing  prevention 
strategies.  Data  are  uniformly  coded  by 
States  and  electronically  transmitted  to 
BLS  for  validation  of  coding  and 
publication  of  results.  If  this 
information  were  not  collected,  the 
confusion  over  the  number  and  patterns 
in  fatal  occupational  injuries  would 
ciintinue.  thus  hampering  prevention 
efforts.  Collecting  data  using  a  single 
data  source  and  without  verification  of 
work-relationship  would  compromise 
the  integrity  of  CFOI  data. 

Ira  1..  Mills. 

D()L  Clearancp  Officer. 

[FR  D™    ()l-::q=iOfi  Filed  11-27-01;  8:45  ami 

BILUNG  CODE  4S10-2^-«l 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Combating  Child  Lat)or  Through 
Education  in  Tlmebound  Programs  (El 
Salvador,  Hepal,  Tanzania) 

AGENCY:  Bureau  of  International  Labor 
Affairs.  Department  of  Labor. 

ACTION:  Notice  of  Availability  of  Funds 
and  Solicitation  for  Cooperative 
Agreement  Applications  (SGA  01-06). 


This  notice  contains  all  of  the 
necessan,'  information  and  forms 
needed  to  apply  for  cooperative 
agreement  funding. 
summary:  The  U.S.  Department  of 
Labor.  Bureau  of  International  Labor 
Affairs,  will  award  funds  to  an 
organization  or  organizations  to  develop 
and  implement  education  programs  as  a 
means  to  combat  the  worst  forms  of 
child  labor  as  defined  in  International 
Labor  Organization  (ILO)  Convention 
No.  182.  The  education  programs  will 
supplement  and  complement 
"Timebound  Programs"  being 
implemented  by  the  ILO's  International 
Program  on  the  Elimination  of  Child 
Labor  in  El  Salvador.  Nepal  and 
Tanzania.  ILAB  is  seeking  applications 
from  qualified  organizations  for 
implementation  of  the  basic  education 
component  of  the  Timebound  Program 
initiatives,  which  includes  the 
successful  integration  of  children 
removed  from  child  labor  into  formal 
education,  and  support  of 
improvements  in  the  quality  of 
transitional  and  non-formal  education 
that  precedes  integration  into  the  formal 
school  system.  Applicants  may  submit 
proposals  for  implementation  in  one  or 
more  of  the  three  countries. 

DATE:  The  closing  date  for  receipt  of 
applications  is  January  18.  2002. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below.  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Applications 
that  do  not  meet  the  conditions  set  forth 
in  this  notice  will  not  be  honored. 
Telefacsimile  (FAX)  applications  will 
not  ha  honored. 

ADDRESS:  Application  forms  will  not  be 
nidiU'd  They  are  published  in  this 
Federal  Register  Notice,  and  in  the 
Federal  Register  which  may  be  obtained 
from  your  nearest  U.S.  Government 
office  or  public  library  or  online  at 
http ://^^^\^^■. nam  gov/fedreg/ 
nfpubs.html. 

Applications  must  be  delivered  to: 
U.S.  Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue.  NW.  Room  N-5416,  Attention: 
Lisa  Harvev,  Reference:  SGA  01-06, 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address:  harvey- 


lisa@dol.gov.  All  inquiries  should 
reference  SGA  01-06 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  International  Labor  Affairs 
(ILAB),  U.S.  Department  of  Labor 
(USDOL,  Department,  or  Grantor), 
announces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement  to  one 
or  more  qualifx'ing  organizations  for  the 
purpose  of  preventing  and  combating 
the  worst  forms  of  child  labor  through 
basic  education  in  El  Salvador,  Nepal 
and  Tanzania.  The  cooperative 
agreement(s)  is{are)  to  be  actively 
managed  by  ILABs  International  Child 
Labor  Program  (ICLP),  to  assure 
achievement  of  the  stated  goals. 
Applicants  are  encouraged  to  be  creative 
in  proposing  cost-effective  interventions 
that  will  have  a  demonstrable  impact  in 
using  education  as  a  means  of  reducing 
the  worst  forms  of  child  labor  in  these 
countries. 

I.  Background  and  Program  Scope 

A.  USDOL  Support  of  the  Global 
Elimination  of  Child  Labor 

The  International  Labor  Organization 
estimates  that  there  are  250  million 
working  children  between  the  ages  of 
five  and  14  in  developing  countries, 
about  half  of  whom  work  full-time.  Full- 
time child  workers  are  generally  unable 
to  attend  school,  and  from  an  early  age 
part-time  child  laborers  must  balance 
economic  survival  with  schooling,  often 
to  the  detriment  of  their  education. 

The  existence  of  child  labor  has  many 
implications  for  a  country.  Education  is 
a  key  investment  that  has  been  linked  to 
the  acceleration  of  a  nation's 
productivity  and  socioeconomic 
development.  Poorly  educated  workers 
tend  to  earn  less,  live  in  poverty,  and 
may  need  to  send  their  own  children  to 
work  at  a  young  age.  It  is  important  to 
undertake  education  initiatives  for  child 
laborers  and  their  at-risk  siblings 
because  their  lack  of  schooling  hinders 
the  development  of  a  modern  workforce, 
overall  labor  market  reform,  poverty 
reduction  and  social  progress. 

Since  1995  as  mandated  by  the  U.S. 
Congress,  USDOL  has  supported  a 
worldwide  technical  assistance  program 
implemented  by  the  International  Labor 
Organization's  International  Program  on 
the  Elimination  of  Child  Labor  (ILO/ 
IPEC).  USDOL  contributions  to  date  to 
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ILO/IPEC  have  amounted  to  some  Si  12 
million,  making  the  United  States  the 
program's  largest  donor  and  a  leader  in 
global  efforts  to  combat  child  labor.  In 
USDOL's  FY  2001  appropriations,  in 
addition  to  $45  million  in  funds 
earmarked  for  ILO/IPEC,  the  Department 
received  S37  million  for  an  Education 
Initiative  that  will  fund  programs  that 
increase  access  to  quality,  basic 
education  in  areas  with  a  high  incidence 
of  child  labor.  The  cooperative 
agreement(s)  awarded  under  this 
solicitation  will  be  funded  by  this  new 
initiative 

USDOL's  Education  Initiative 
nurtures  the  development,  health,  safetv 
and  enhanced  future  employability  of 
children  around  the  world  by  increasing 
access  to  basic  education  for  children 
removed  from  child  labor  or  at  risk  of 
entering  it.  Child  labor  elimination  will 
depend  in  part  on  improving  access  to. 
quality  of,  and  relevance  of  education. 
Without  improving  educational  quality 
and  relevance,  children  withdrawn  from 
child  labor  may  not  have  viable 
alternatives  and  could  resort  to  other 
forms  of  hazardous  work. 

The  Education  Initiative  has  the 
following  four  goals: 

1.  Raise  awareness  of  the  importance 
of  education  for  all  children  and 
mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures: 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school: 

3.  Strengthen  national  institutions 
and  policies  on  education  and  child 
labor;  and 

4.  Ensure  the  long-term  sustainabilitv 
of  these  efforts. 

B.  The  Timebound  Strategy  to  Eliminate 
Child  Labor 

Programs  funded  by  USDOL  have 
evolved  from  targeted  action  programs 
in  specific  sectors  into  a  more 
comprehensive  approach.  In  [une  2001. 
at  the  International  Labor  Conference  in 
Geneva,  new  programs  were  launched 
in  three  countries  (El  Salvador,  Nepal. 
and  Tanzania)  to  effectively  abolish  the 
worst  forms  of  child  labor  in  a  five  to 
ten-year  time  frame.  These  programs  are 
called  "Timebound  Programs  "  and  are  a 
technical  assistance  modalitv  designed 
to  assist  countries  to  eliminate  the  worst 
forms  of  child  labor  in  a  defined  period 
of  time.  Timebound  programs  provide 
assistance  to  countries  to  support 
implementation  of  ILO  Convention  182 
on  the  Worst  Forms  of  Child  Labor  to 
which  the  United  States  is  a  signatory 
Convention  182  lists  four  categories  of 


the  worst  forms  of  child  labor,  and  calls 
for  their  immediate  elimination: 

•  All  forms  of  slavery  or  practices 
similar  to  slaverv*.  such  as  the  sale  and 
trafficking  of  children:  debt  bondage 
and  serfdom  and  forced  or  compulson. 
labor:  including  force  or  compulsorv 
recruitment  of  children  for  use  in  armed 
conflict; 

•  The  use,  procurement  or  offering  of 
a  child  for  prostitution,  production  uf 
pornrjgraphy  or  pornographic 
performances; 

•  The  use,  procurement  or  offering  of 
a  child  for  illicit  activities  in  particular 
for  the  production  and  traffickmg  of 
drugs  as  defined  in  the  relevant 
international  treaties; 

•  Work  which  by  its  nature  or  by  the 
circumstances  by  which  it  is  carried  out, 
is  likely  to  harm  the  health,  safety,  and 
morals  of  children. 

In  determining  the  tvpes  of  work 
likely  to  harm  the  health,  safetv  and 
morals  of  children.  Convention  182 
considers  the  following:  work  which 
exposes  a  child  to  physical, 
psychological  or  sexual  abuse;  work 
underground,  underwater,  at  dangerous 
heights  or  in  confined  workplaces;  w^ork 
with  dangerous  machinen.-.  equipment 
and  tools  or  handling  or  transporting 
heavy  loads:  work  in  an  unhealthy 
en\ironment  including  exposure  to 
hazardous  substances,  agents  or 
processes,  or  to  temperatures,  noise 
levels  or  vibrations  damaging  to  the 
health:  work  for  long  hours  or  night 
work  where  the  child  is  unreasonablv 
confined  to  the  premises. 

The  Timebound  Program  is  designed 
to  be  a  countn-owned  initiative 
Participation  in  a  Timebound  Program 
implies  commitment  by  a  countr\-  to 
mobilize  and  allocate  national  human 
and  financial  resources  to  combat  the 
problem  USDOL-supported  programs 
will  assist  governments  in  this  process 
by  identifving  and  supporting  projects, 
measures,  interventions,  institutional 
mechanisms  and  partnerships  required 
to  eliminate  the  worst  forms  of  child 
labor. 

Success  in  the  selected  countries — El 
Salvador.  Nepal  and  Tanzania — the  first 
three  countries  to  implement  the 
Timebound  Program,  will  provide  the 
impetus  and  models  for  more  countries 
to  tr>-  this  innovative  approach,  therebv 
increasing  the  impact  in  the  elimination 
of  child  labor  around  the  world. 

C  The  Timebound  Program  in  the 
Target  Countries 

Substantial  preparatorv-  work  has  been 
conducted  before  launching  the 
Timebound  Programs  in  the  target 
countnes.  This  work  includes  rapid 
assessments,  research  and  national 


stakeholder  consultations  Uf  particular 
interest  are  the  final  project  documents 
which,  along  with  other  background 
documents,  are  available  for 
examination  b\  applicants  to  th:-- 
solicitation  at   w-wiy. dol.gov/doI/ilab/ 
public  programs/iclp/welcome. html,  or 
in  hard  copy  upon  request  (see 
Appendix  F)  The  countrv'  information 
presented  in  Appendices  C-E  of  this 
solicitation  summarizes  much  of  the 
pertinent  information  contained  in 
documents  produced  in  preparation  for 
the  implementation  of  the  Timebound 
Program  m  thp  three  countries. 

II.  Authority 

ILAB  IS  authorized  to  award  and 
administer  this  program  by  the 
consolidated  Appropriations  Act.  2001, 
Pub.  L.  no.  106-554.  114  stat.  2763A-10 
(2000) 

III.  Application  Process 

A.  Eligible  Applicants 

Any  organization  capable  of 
successfully  developing  and 
implementing  the  education  component 
of  Timebound  programs  is  eligible  for 
this  cooperative  agreement.  Partnerships 
of  more  than  one  organization  are  also 
eligible  Applicants  may  apply  for  either 
one  or  more  of  the  countries.  The 
capability  of  an  applicant  or  applicants 
to  perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 
Section  V.B  Rating  Criteria. 

Please  note  that  eligible  cooperative 
agreement  applicants  must  not  be 
classified  under  the  Internal  Revenue 
Code  as  a  501lcll4l  entity  See  26  U.S.C. 
506(c)(4).  According  to  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbving 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B  Submission  of  Applications 

One  (1)  ink-signed  original,  complete 
application  plus  two  (2)  copies  of  the 
Proposal,  must  be  submitted  to  the  U.S. 
Department  of  Labor.  Procurement 
Services  Center.  200  Constitution 
Avenue.  N^V.  Room  N-5416. 
Washington.  DC  20210.  not  later  than 
4:45  p  m   FT.  lanuarv  18,  2002. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424.  "Applit  ation  for  Federal 
Assistance"  (Appendix  A)  (The  entrv'  on 
SF  424  for  the  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA)  is 
17.700)  and  sections  A-F  of  the  Budget 
Information  Form  SF  424A  (Appendix 
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B).  Pari  II  must  contain  a  technical 
proposal  that  demonstrates  capabilities 
in  accordance  with  the  Statement  of 
Work  and  the  selection  criteria. 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  40  single-sided 
(8'  ■"  y  11").  double-spaced.  10  to  12 
pitch  typed  pages  per  countn-  for  whicb 
a  response  is  submitted.  Any  proposals 
that  do  not  conform  to  these  standards 
may  be  deemed  non-responsive  to  this 
solicitation  and  mav  not  be  evaluated. 
Standard  forms  and  attachments  are  not 
inclnded  in  the  page  limit.  Each 
proposal  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  proposal  in  not  more  than  two  (2) 
pages.  These  pages  are  also  not  included 
in  the  page  limits. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 
All  applicants  are  advised  that  U.S. 

mail  delivery  in  the  Washington.  DC 
area  has  been  erratic  due  to  the  recent 
concerns  involving  anthrax 
contamination.  All  applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline. 
Applications  sent  by  E-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 

D.  Funding  Levels 

Up  to  US  S12  million  is  available  for 
this  program,  to  fund  activities  in  three 
(3)  countries:  El  Salvador.  Nepal  and 
Tanzania,  witli  fairlv  equal  distribution 
of  funds  among  the  countries.  USDOL 
reserves  the  option  of  awarding  more 
than  one  cooperative  agreement.  One  or 
more  organizations  ma\'  apply  to 
implement  in  one  or  more  of  the 
C()untne>.  but  separate  proposals  of  up 
til  40  pages  must  be  submitted  for  each 
countrv  (See  Sec  tion  B  above. 
.Submissian  of  Applications). 

E.  Program  Duration 

The  duration  of  the  program(s)  funded 
by  this  SG.^  is  four  (4)  years.  The  start 
date  of  program  activities  will  be 
negotiated  upon  awarding  of  g'^ant. 

IV.  Requirements 

A  Statement  of  Work 

In  developing  their  proposals, 
potential  grant  recipients  should  take 
into  account  the  situation  of  the 
countries  of  implementation  as  outlined 
in  Appendices  C.  D.  and  E  and 
background  documents  on  the 
Timobo'jnd  Progr^im  available  on-line 
at:  i^-w'w. dol.gov/dol/ilab/ public/ 
pmgrams/iclp/welcome.html.  or  in  hard 


copy  upon  request  (Appendix  F).  The 
applicants  will  propose  approaches  that 
will  meet  the  education  needs  of  the 
identified  target  beneficiaries  in  each 
country  and  support  the  goals  of 
USDOL's  Education  Initiative:  (1)  Raise 
awareness  of  the  importance  of 
education  for  all  children  and  mobilize 
a  wide  array  of  actors  to  improve  and 
expand  education  infrastructures;  (2) 
Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school;  (3)  Strengthen 
national  institutions  and  policies  on 
education  and  child  labor,  and  (4) 
Ensure  the  long-term  sustainability  of 
these  efforts. 

The  Grantee(s)  w-ill  be  required  to 
work  cooperatively  with  stakeholders  in 
the  countries,  including  Ministries/ 
Departments  of  Education  and  Labor, 
trade  unions,  the  private  sector,  non- 
governmental organizations,  national 
steering/advisorv'  committees  on  child 
labor  and  education,  and  working 
children  and  their  families.  The 
Grantee(s)  will  need  to  coordinate  their 
activities  with  those  of  the  broad-based 
Timebound  Programs  beine  undertaken 
by  the  ILO/IPEC  with  USDOL  funding, 
and  will  be  required  to  work  in  close 
collaboration  and  consultation  with 
ILO/IPEC  to  guarantee  a  seamless 
integration  between  the  education 
component  funded  by  the  Education 
Initiative,  and  the  other  components  of 
the  Timebound  Programs  funded 
separately.  Close  collaboration  includes, 
btif  is  not  limited  to.  working  with  the 
target  populations  and  geographical 
areas  as  identified  in  Timebound  project 
documents;  and  coordinating  of 
advocacy  and  awareness  raising 
campaigns.  Project  key  personnel  will 
work  dosely  with  the  ILO/IPEC's  Chief 
Technical  Advisor  and  Senior  National 
Officer  for  the  Timebound  Program  in 
each  country. 

These  general  guidelines  must  be 
adapted  and  targeted  to  the  needs  and 
Timebound  approach  being  developed 
in  each  of  the  three  countries.  The 
requirements  form  the  core  by  which 
the  Grantee  will  develop  an 
implementation  work  plan  after  award. 
In  developing  responses,  potential 
Grantees  are  referred  to  Timebound 
program  and  project  documents  and 
supporting  documentation  on-line. 
Below  is  a  listing  of  countrv'-specific 
requirements  to  guide  potential  grantees 
in  the  development  of  responses  to  this 
solicitation. 

El  Salvador 

The  applicant  will  propose  creative 
and  innovative  approaches  to  improve 
access,  quality  and  relevance  of 


education  for  children  of  the  project's 
four  target  groups:  children  working  in 
garbage  dumps;  children  working  in 
sugar  cane;  children  working  in  fishing; 
and  child  victims  of  commercial  sexual 
exploitation.  The  approach  suggested 
will  include  broad  actions  that  promote 
an  enabling  environment  at  the  national 
level,  and  specific,  pilot  interventions  at 
the  local  level  in  18  targeted 
municipalities  (listed  in  Appendix  C)  to 
increase  enrollment  and  attendance  in 
educational  settings,  reduce  dropout, 
increase  promotifjii  tt>  next  grade,  and 
increase  mainstreanjing  of  children  into 
formal  schooling  or  to  vocational 
educ;ation  leading  to  improved 
employment.  Applicants  must  propose 
how  to  address  issues  related  to  the 
following  areas  of  implementation: 

At  the  National  Level 

The  applicant  will  propose: 

1.  The  approach  to  oe  used  to  build 
a  partnership  with  the  Ministrv'  of 
Education  (MINED)  to  collaboratively 
develop  strategies  to  provide  targeted 
working  children  with  educational 
alternatives. 

2.  Methods  to  strengthen  MINED's 
capacity  to  improve  the  database  on  the 
education  of  working  children  or  those 
removed  from  child  labor,  and 
particularly  to  collect  data  on  their  net 
enrollment,  attendance,  educational 
achievement,  drop-out  rates,  and  to 
cross-tabulate  economic  activity  of 
children  and  school  attendance  and 
performance.  Imprcjved  capacity  would 
include  the  ability  to  assess  existing 
methodological  tools  used  in  El 
Salvador  for  collecting,  processing, 
analyzing,  mapping  and  disseminating 
information  on  the  education  of  the 
child  labor  population.  The  result  of 
strengthened  capacity  would  be  the 
ability  of  MINED  and  other  stakeholders 
to  better  monitor  performance  and 
design  appropriate  education  policies 
and  programs  for  the  target  population. 

3.  Ways  to  raise  national  aw^areness 
on  the  education  of  child  laborers  and 
the  audiences  for  the  awareness  raising. 

4.  Ways  to  mobilize  resources  for  the 
education  of  child  laborers  and  to 
improve  education  infrastructures  in 
areas  of  high  child  labor. 

5.  Possible  objectives  and  content  of 
modules  on  child  labor  to  be  developed 
for  use  in  MINED's  countrywide  teacher 
training  in  El  .Salvador. 

6.  Ways  to  promote  national  policy 
dialogue  in  El  Salvador  on  how  to  lower 
educational  barriers  for  working 
children  or  children  removed  from  child 
labor,  particularly  its  worst  forms,  and 
how  to  use  education  policies  to 
complement  and  support  existing  child 
labor  policies.  In  proposing  approaches, 
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the  applicant  must  consider  that  the 
reform  process  must  explicitly  address 
the  relationship  between  child  labor  and 
school  desertion  and  absenteeism.  The 
applicant  must  also  keep  in  mind  that 
education  programs  should  address  the 
needs  of  working  children  and  their 
families,  and  the  poverty  and  inability 
of  some  families  to  sustain  school  fees 
and  attendance. 

7.  Methods  for  nationwide  sharing  of 
the  lessons  learned  in  pilot 
inten  entions.  and  for  eventually  scaling 
up  and  replicating  them  in  other  parts 
of  El  Salvador  after  the  end  of  the 
project. 

At  the  Municipal  Level 

The  applicant  will  work  in  close 
collaboration  with  MINED  to  develop 
pilot  inter\'entions  to  reduce  barriers 
within  the  education  system  that 
prevent  target  children  from  gaining 
access  to  quality,  relevant  education, 
and  that  address  the  particular  needs  of 
working  children  and  their  families. 
MINED  will  provide  approximatelv  25 
new  teachers  to  work  in  targeted 
schools,  and  four  MINED  educational 
advisors,  including  curriculum  design 
experts,  who  will  work  part-time  on  the 
project.  Training  for  teachers  on  child 
labor  will  be  provided  by  MINED. 

The  applicant  will  suggest  ways  to 
use  and/or  strengthen  existing 
innovative  MINED  programs  cited  in 
Appendix  C  so  that  they  can  better  serve 
the  needs  of  the  target  population.  The 
suggested  approach  is  particularly 
important  because  MINED  has  agreed  to 
absorb  into  their  future  programs  and 
budgets  the  joint  initiatives  developed 
by  the  project  so  that  it  can  later 
replicate  and  expand  the  successful 
models  and  experiences.  Specifically  at 
the  municipal  level  in  target  areas,  the 
applicant  will  propose  methods  to: 

1.  Raise  awareness  of  parents, 
teachers,  educators,  children,  and 
community  leaders  to  promote 
enrollment  and  retention  of  target 
children  into  educational  settings,  and 
reduce  late  enrollment  of  at-risk 
siblings. 

2.  Increase  community  involvement 
and  participation  of  different  actors 
including  local  authorities,  teachers' 
associations,  parents,  and  others  to 
improve  the  physical  and  material 
infrastructure  in  schools;  mobilize 
resources  to  rebuild  and  repair 
classrooms  and  schools  destroved  bv 
earthquakes,  and  provide  additionallv 
needed  materials  and  school  supplies. 

3.  Support  improvements  in  quality  in 
transitional  and  non-tormal  education 
programs  so  as  to  ensure  a  greater 
chance  of  eventual  integration  bv  these 
children  into  the  formal  school  svstem 


4.  Work  with  MINTED  to  upgrade  the 
knowledge  and  skills  of  teachers  and 
administrators  to  adapt  schools  and 
classrooms  to  receive  and  nurture  the 
success  of  all  students,  including  former 
child  laborers  and  older  children  in  the 
target  areas  where  schools  will  be 
receiving  a  large  influx  of  former  child 
workers.  Suggest  courses  and  activities 
to  improve  pedagogv'.  participator}- 
teaching  methods,  learning  assessment, 
planning,  and  monitoring  of  results. 

5.  Mainstream  large  numbers  of 
targeted  children  into  the  formal  school 
system  and  provide  educational  support 
to  help  them  succeed  in  that  setting. 
This  support  can  include  after-school 
programs  and  centers  in  selected 
districts  to  provide  counseling  and 
guidance  for  target  groups,  recreational 
activities,  tutoring,  and  life  skills 
training. 

6.  Address  gender  issues  that  severely 
limit  the  participation  of  either  boys  or 
girls  in  school  because  of  work 
demands,  including  childcare  of 
younger  siblings. 

7.  Improve  the  quality  and  relevance 
of  the  curriculum  in  education  programs 
to  make  them  more  relevant  to  the  needs 
of  parents  and  children,  and  the 
communities  where  thev  live.  In 
showing  how  quality  and  relevance 
would  be  improved,  provide  examples 
of  how  to  utilize  MINTD's  Quality- 
Management  Model  that  permits  local 
communities  to  adapt  the  curriculum  to 
their  local  environment.  In  this  regard, 
the  grantee  will  work  with  MINED 
curriculum  design  experts. 

8.  Identify  ana  strengthen  community 
organizations  and  networks  that  are 
critical  to  the  success  of  pilot 
interventions  including  for  the 
mobilization  of  resources,  and  for 
monitoring  the  target  population's 
school  attendance  and  access.to 
improved  education. 

9.  Address  the  issue  of  project 
sustainability  by  proposing  a  strategv  to 
generate  resources  to  cover  recurrent 
costs  of  suggested  education  programs, 
either  through  existing  budgetary 
mechanisms,  or  by  generating 
alternative  national  or  local  communitv- 
based  financing  mechanisms,  such  as 
mandatory  or  voluntary-  contributions 
by  users  of  ser\-ices.  or  through 
philanthropy,  volunteer  programs,  or 
corporate  citizenship. 

Nepal 

The  applicant  will  suggest  creative 
and  innovative  approaches  to  improve 
access  to  education  for  children  of  the 
project's  six  target  groups:  child  porters: 
child  rag  nickers:  child  domestic 
workers;  child  victims  of  trafficking; 
children  in  mines;  and  children  working 


in  the  carpet  sector.  The  applicant  will 
suggest  ways  to  use  and/or  strengthen 
existing  education  programs  so  that 
targeted  children  can  benefit  from  them. 

The  approach  suggested  will  include 
broad  actions  that  promote  an  enabling 
environment  at  the  national  level,  and 
specific  interventions  at  the  level  of  the 
22  targeted  districts  (listed  in  Appendix 
D)  to  improve  quality,  increase 
enrollment  and  attendance  at 
educational  settings,  reduce  dropout, 
increase  promotion  to  next  grade,  and 
increase  mainstreaming  of  target 
children  to  formal  schooling  or  to 
vocational  education  leading  to 
improved  employment.  Especially 
important  in  Nepal  will  be  to  make 
education  relevant  and  inclusive  of 
those  children  who  have  been 
traditionally  socially  excluded  In 
implementing  the  approach,  the  Grantee 
will  be  required  to  develop  partnerships 
with  the  Ministry-  of  Education  and 
Sports,  with  the  ILO/IPEC  Timebound 
project  staff,  with  the  Basic  Primar\- 
Education  Project  (BPEP).  and  with  the 
Asian  Development  Bank's  future 
Teacher  Training  Program. 

In  their  response  applicants  must 
show  how  they  would  address  issues 
related  to  the  following  areas  of 
implementation: 

At  the  National  Level 

The  applicant  will  propose: 
1  The  approach  to  oe  used  to  build 
a  partnership  with  the  Ministr\-  of 
Education  and  Sports  to  collaborativelv 
develop  strategies  to  provide  education 
to  working  children  in  targeted  areas  of 
Nepal,  and  to  contribute  to  the 
implementation  of  His  Majesty's  Master 
Plan  for  the  Elimination  of  Child  Labor. 

2.  Methods  to  promote  national  policv' 
dialogue  in  Nepal  on  how  to  make 
education  and  training  responsive  to  the 
needs  of  the  target  population.  In 
proposing  approaches,  the  applicant 
must  explicitly  address  the  relationship 
between  child  labor  and  school 
desertion  and  absenteeism.  The 
applicant  must  also  keep  in  mind  that 
education  programs  should  address  the 
needs  of  working  children  and  their 
families,  and  the  povertv  and  inability 
of  some  families  to  sustain  school  fees 
and  attendance. 

3.  Methods  to  improve  education  data 
collection  and  analysis  on  the  targeted 
children  that  will  feed  into  education 
policy  and  planning. 

4.  Methods  to  raise  national 
awareness  and  mobilize  resources  to 
improve  school  access,  enrollment, 
attendance  and  retention  for  targeted 
children. 

5.  Ways  that  outreach  and  flexible 
schooling  approaches  that  have  been 
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developed  in  Nepal  for  other  projects 
might  be  used  to  meet  the  needs  and 
requirements  nf  poor  rural  faniilit's 
vulnerable  to  child  labor. 

6  Methods  \n  develop  linkages 
between  transitional  and  formal 
education  systems  to  allow  ex-working 
children  to  successfully  be 
mainstreamed  into  formal  education, 
and  to  increase  targeted  c  hildren's 
access  to  vocational  education. 

7.  Objectives  and  content  of  modules 
on  child  labor  and  other  related  themes 
to  be  used  in  teacher  training  that  can 
he  picked  up  bv  dr)nor  initiatives  such 
as  BPEP  and  the  ADB  Teacher  Training 
Program. 

8.  Approaches  to  review  the 
examination  system  in  schools  to  reduce 
the  bias  against  excluded  groups,  and  to 
develop  alternative  learning  assessment 
tools  to  measure  the  educational 
achievement  of  the  targeted  children. 

9.  Methods  for  nationwide  sharing  of 
lessons  learned  in  district  interventions, 
and  for  eventual  scaling  up  and 
replication  in  other  parts  of  Nepal  after 
the  end  of  the  project. 

At  the  District  Level 

The  applicant  will  work  closely  with 
local  authorities  and  educators  to  create 
a  coherent  model  of  education 
interventions  at  the  district  level  to 
provide  education  alternatives  to 
children  rescued  from  the  worst  forms 
of  child  labor  In  the  process  of 
implementation  it  is  expected  that 
capacitv  and  control  of  local  deliven,' 
mechanisms  for  education  will  be 
strengthened.  The  applicant  will 
propose: 

1    Methods  to  raise  awareness  about 
the  education  needs  of  targeted  children 
among  various  local  actors  including 
municipal  authorities,  c:ommunitv- 
based  organizations,  teachers  unions, 
district  and  village  development 
committees  (DDCs  and  VDCs)  and 
others  to  be  suggested  by  the  applicant. 

2.  Approaches  to  mobilize  local 
communities  to  increase  parental 
participation,  and  raise  demand  for 
accessible,  affordable,  relevant  and 
quality  education,  improve  education 
infrastructure,  and  develop  community- 
based  school  improvement  activities. 

3.  Types  of  training  or  other  activities 
that  could  be  provided  to  officials  of  the 
district,  municipality  and  local 
government  to  improve  local  planning 
so  that  it  addresses  the  education  needs 
of  the  target  population 

4   Methods  to  strengthen  the  quality 
of  transitional  and  non-formal  education 
programs,  so  that  these  children  have  a 
greater  chance  to  be  successfully 
mainstreamed  into  the  formal  system. 


5.  Ways  to  assist  local  education 
authorities  to  develop  effective 
administrative  systems  to  enhance  the 
capacity  of  schools  to  receive  a  large 
influx  of  former  child  laborers,  and 
strengthen  school  admission  and 
retention  policies  to  facilitate  the  entry 
or  re-entry  of  children  removed  from 
child  labor. 

6.  Approaches  to  mainstream  the  large 
numbers  of  targeted  children  into  the 
formal  school  systems  and  provide 
educational  support  to  help  them 
succeed  in  that  setting.  This  support  can 
include  after-school  programs  and 
centers  in  selected  districts  to  provide 
counseling  and  guidance  for  target 
group.?,  recreational  activities,  tutoring, 
and  life  skills  training. 

7.  Approaches  to  promote  the 
decentralization  of  the  education  budget 
to  the  district  level  within  the 
framework  of  Nepal's  Local-Self 
Governance  Act. 

8.  Approaches  to  develop  the  private 
sponsorship  of  school  attendance  by 
target  children,  particularly  child 
domestic  workers. 

9.  Ways  to  address  gender  issues  that 
severely  limit  the  participation  of  either 
boys  or  girls  in  school  because  of  work 
demands,  including  childcare  of 
younger  siblings. 

10.  Methods  for  community 
monitoring  of  schools  that  receive  target 
children  that  complement  and  reinforce 
formal  education  monitoring  systems. 

Tanzania: 

The  applicant  will  suggest  creative 
and  innovative  approaches  to  improve 
access  to  formal  education  for  children 
of  the  project's  target  population: 
children  in  prostitution,  domestic  work, 
mining,  and  commercial  agriculture. 
The  major  thrust  will  be  to  promote  an 
enabling  environment  and  create 
capacity  at  the  district  level  to 
contribute  to  the  Government  of 
Tanzania's  plan  to  reduce  by  75%  the 
number  of  children  working  in  these 
sectors  by  2005. 

The  applicant  will  suggest  ways  to 
address  education  system  barriers  and 
education  needs  for  target  children  cited 
in  Appendix  E.  The  approach  suggested 
will  include  actions  that  promote  a 
supportive  environment  at  the  national 
level,  and  specific  interventions  in  the 
11  targeted  districts  (see  Appendix  E). 
District  interventions  should  improve   ■ 
quality,  increase  enrollment  and 
attendance,  reduce  dropout,  increase 
promotion  to  next  grade,  and  increase 
mainstreaming  of  target  children  to 
formal  schooling  or  to  vocational 
education  leading  to  improved 
employment. 


At  the  national  level: 

The  applicant  will  propose: 

1.  Ways  to  raise  national  awareness/ 
mobilize  resources  for  the  education  of 
child  laborers,  and  the  audiences  for  the 
awareness  raising/ resource  mobilization 
initiatives. 

2.  Means  bv  which  to  build  inter- 
institutional  coordination  capacity  for 
education  policies  and  programs  to 
support  Tanzania's  Child  Labor 
Elimination  Policy  (CLEP).  including  a 
strategy  to  bring  in  institutions  working 
on  Tanzania's  Povertv  Reduction  Master 
Plan  (PRSP).  Basic  Education  Master 
Plan  (HEMP).  Education  Sector 
Development  Program  (ESDP),  and  ILO/ 
IPEC's  Strategic  Program  Framework 
(SPF)  for  the  elimination  of  the  Worst 
Forms  of  Child  Labor. 

.3.  A  method  by  whif:h  to  assist  the 
Ministry  of  Education  in  Tanzania  to 
develop  guidelines  for  local  government 
authorities  on  how  to  promote  access  to 
education  for  disadvantaged  children, 
including  those  withdrawn  from  child 
labor.  The  guidelines  should  include 
references  on  how  to  improve  education 
quality  and  relevance,  physical  and 
material  infrastructure,  and  ensure 
enrollment,  attendance  and  retention  of 
the  target  children. 

4.  The  approach  and  suggested 
content  of  training  for  teachers  and 
Ministry  of  Education  Inspectors  on  the 
theme  of  child  labor. 

5.  Approaches  to  curriculum 
development/improvement  tu  enhance 
the  relevance  of  course  content  for  the 
target  population  and  the  communities 
in  which  they  live. 

6.  Approaches  to  create  accountability 
mechanisms  within  the  Ministry'  of 
Education  to  monitor  the  progress  in 
reaching  target  children  in  affected 
communities. 

7.  Methods  for  nationwide  sharing  of 
lessons  learned  in  district  interventions, 
and  for  eventual  scaling  up  and 
replication  in  other  parts  of  Tanzania 
after  the  end  of  the  project. 

At  the  district  level: 

The  applicant  will  work  within  the 

context  of  decentralization  initiatives  of 
the  Local  Government  Reform  Process 
(LGRP)  in  Tanzania  to  advance  the 
education  of  children  in  the  targeted 
sectors. 

The  applicant  will  propose: 

1.  An  approach  to  improve  capacity  to 
collect  education  data  and  develop  a 
database  that  feeds  into  decentralized 
planning  and  policy  implementation  in 
support  of  the  LGRP  in  Tanzania.  The 
applicant  should  specif\'  the  types  of 
data  that  would  be  collected,  and  how 
thev  would  feed  into  district  education 
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plans,  and  which  organizations  would 
be  strengthened. 

2.  The  means  to  build  capacity  of  key 
organizations  (e.g..  District  Social 
Welfare  Committees.  Child  Labor 
Committees  at  the  village  and/or  ward 
level)  to  plan  for  and  manage  the 

education  for  the  target  children. 

3.  Ways  to  promote  greater 
involvement  of  parents  and  community 
members  in  efforts  to  identif\-  children 
who  are  not  attending  school,  and  take 
measures  to  prevent  and  withdraw 
children  from  work  and  place  them  in 
education  settings. 

4.  Approaches  to  link  transitional 
non-formal  education  (that  will  be 
administered  by  the  ILO  IPEC  to  the 
target  population)  to  formal  education 
These  approaches  would  include  means 
of  preparing  the  formal  system  to  give 
attention  to  need  of  ex-child  workers, 
and  the  development  of  school 
admission,  retention  and  other  policies 
that  could  support  their  successful 
transition  to  formal  schooling. 

5.  Ways  to  improve  the  quality  of 
formal  education  at  the  local  level, 
including  through  the  development  of 
enrichment  programs  or  alternative 
education. 

6.  Ways  to  address  gender  issues  in 
the  education  of  the  target  children. 

7.  An  approach  to  develop  a 
community  monitoring  system  for  the 
education  of  the  target  children  that 
wtjuld  complement  district  level 
monitoring  and  information  systems. 

8.  Methods  to  mobilize  resources  at 
district  and  local  levels  to  sustain 
education  activities  for  the  target 
children. 

In  addition  to  meeting  these 
requirements  for  each  countrv, 
Grantee(s)  also  will  be  expected  to 
monitor  the  implementation  of  the 
program,  report  to  USDOL  on  a 
quarterly  basis,  and  evaluate  program 
results.  The  grant(s)  will  include  funds 
to  plan,  implement  and  evaluate 
programs  and  activities,  conduct  various 
studies,  and  to  establish  education 
baselines  to  measure  program  results. 
The  education  baselines  will 
complement  those  conducted  bv  the 
ILO/IPEC.  Granfee(s)  must  develop 
annual  work  plans  that  will  be  approved 
by  USDOL.  Corresponding  indicators  of 
performance  will  also  be  developed  by 
the  Grantee(s)  and  approved  by  USDOL. 

B.  Deliverables 

Unless  otherwise  indicated,  the 
Grantee{s)  must  submit  copies  of  all 
required  reports  to  ILAB  bv  the 
specified  due  dates.  Other  documents, 
such  as  project  design  documents,  are  to 
be  submitted  by  mutually  agreed  upoii 
deadlines. 


1 .  Project  Designs.  A  project 
document  to  be  established  bv  ILAB  in 
the  logical  framework  format  will  be 
used,  and  will  include  a  background/ 
justification  section,  project  strategy 
(objectives,  outputs,  activities, 
indicators),  project  implementation 
timetable  and  project  budget.  The 
project  design  will  be  drawn  from  the 
proposal  written  in  response  to  this 
solicitation.  The  document  will  also 
include  sections  that  address 
coordination  strategies,  project 
management  and  sustainability.  The 
time  for  deliver)-  of  this  document  will 
be  negotiated  at  the  time  of  the  award. 

2.  Technical  and  Financial  Progress 
Reports.  The  Grantee(s)  must  furnish  a 
typed  technical  report  to  ILAB  on  a 
quarterly  basis  by  31  March.  30  June.  30 
September,  and  31  December  The 
grantee(s)  must  also  furnish  a  separate 
financial  report  to  ILAB  on  the  quarterly 
basis  mentioned  above.  The  format  for 
the  technical  progress  report  will  be  the 
format  developed  by  ILAB  and  must 
contain  the  following  information: 

a.  For  each  project  objective,  an 
accurate  account  of  activities  carried  out 
under  that  objective  during  the 
reporting  period: 

b.  An  accounting  of  staff  and  anv 
subcontractor  hours  expended; 

c.  An  accounting  of  travel  performed 
under  the  cooperati\p  agreement  during 
the  reporting  period,  including  purpose 
of  trip,  persons  or  organizations 
contacted,  and  benefits  derived: 

d.  A  description  of  current  problems 
that  may  impede  performance,  and 
proposed  corrective  action; 

e.  Future  actions  planned  in  support 
of  each  project  objectixe;  and 

f.  Aggregate  amount  of  costs  incurred 
during  the  reporting  period 

3.  Annual  Work  Plan.  An  annual  work 
plan  will  be  developed  within  a  month 
of  project  award  and  approved  bv  ILAB 
so  as  to  ensure  coordination  with  ILO/ 
IPEC  components  of  the  Timebound 
project  in  each  of  the  countries. 
Subsequent  annual  work  plans  will  be 
delivered  no  later  than  one  vear  after  the 
previous  one. 

4.  Monitoring  and  Evaluation  Plan.  A 
monitoring  and  evaluation  plan  for  all 
projects  will  be  developed,  in 
collaboration  with  ILAB.  including 
beginning  and  ending  dates  for  projects, 
planned  and  actual  dates  for  mid-term 
review,  and  final  end  of  project 
evaluations.  Although  financed 
separately  and  with  its  own  budget,  the 
Grantee(s)  will  coordinate  activities 
with  ILO/IPEC.  and  its  outputs  and 
activities  will  support  common 
objectives  for  the  project  as  a  whole 
The  uiOiiitoring  plan  will  be  piepared 
after  completion  of  baseline  sur\'eys. 


including  revision  of  indicators 
provided  in  project  document,  targets, 
and  means  of  verification 

5.  Evaluation  Reports  The  Grantee(s) 
and  the  Grant  Officer's  Technical 
Representative  (GOTR)  will  determine 
on  a  case-by-case  basis  whether  mid- 
term evaluations  will  be  conducted  by 
an  internal  or  external  evaluation  team. 
All  final  evaluations  will  be  external  in 
nature.  The  Grantee  must  respond  to' 
any  comments  and  recommendations 
resulting  from  the  review  of  the  mid- 
term report. 

C.  Production  of  Deliverables 

1.  Materials  Prepared  Under  the 
Cooperative  Agreement  The  Grantee(s) 
must  submit  to  ILAB  all  media-related 
and  educational  materials  developed 
before  they  are  reproduced,  published, 
or  used.  ILAB  considers  that  education 
materials  include  brochures,  pamphlets, 
videotapes,  slide-tape  shows,  curricula, 
and  any  other  training  materials  used  in 
the  program.  ILAB  will  review  materials 
for  technical  accuracy.  The  Grantee(s) 
must  obtain  prior  approval  from  the 
Grant  Officer  for  all  materials  developed 
or  purchased  under  this  cooperative 
agreement  .Ml  materials  produced  bv 
Grantee(s)  must  be  provided  to  ILAB  in 
a  digital  format  for  possible  publication 
by  IL-\B. 

2.  Printing  and  Duplicating.  The 
Grantee(s)/recipient(s)  must  comply 
with  all  duplicating  and  printing 
regulations  issued  by  the  loint 
Committee  on  Printing  under  the 
authority  of  44  U.S.C.  103.  501.  and  502. 
The  term   "duplicating  "  as  used  means 
material  produced  on  single  unit 
duplicating  equipment  not  larger  than 
11  by  17  inches  and  which  have  a 
maximum  image  of  10' j  x  14'  ^  inches 
using  direct  image  plates  not  requiring 
the  use  of  negatives.  The  term 
"printing"  as  used  must  be  construed  to 
include  and  apply  to  the  processes  of 
composition,  platemaking.  presswork, 
binding,  and  microform. 

Under  this  cooperative  agreement,  the 
Grantee(s)/recipient(s)  may  duplicate  up 
to  a  maximum  of  5.000  copies  of  one 
page  or  25.000  copies  in  the  aggregate  of 
multiple  pages 

The  Grantee(s)/recipient(s)  shall  not 
use  funds  under  this  cooperative 
agreement  to  provide  duplicating  in 
excess  of  the  quantities  stated  above  nor 
provide  printing  without  the  written 
authorization  of  the  joint  Committee  on 
Printing  Such  authorization  shall  be 
obtained  from  the  Grant  Officer  through 
the  Departmental  Printing  Officer 
Nothing  in  this  clause  precludes  the 
procurement  of  writing,  editing, 
preparation  of  manuscript  copy,  or 
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preparation  of  related  illustrative 
material. 

3.  Acknowledgment  of  USDOL 
Funding  In  all  circumstances  the 
following  must  be  displayed  on  printed 
materials:  "Preparation  of  this  item  was 
funded  by  the  United  States  Department 
of  Labor  under  Cooperative  Agreement 
No.  E-9-X-X-XXXX." 

When  issuing  statements,  press 
relef^ses.  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  Grantees  receiving  Federal  funds, 
including  State  and  local  governments 
and  recipients  of  Federal  research 
grants,  must  clearly  state: 

a.  The  percentage  of  the  total  costs  of 
the  program  or  project  which  will  be 
financed  with  Federal  money; 

b.  The  dollar  amount  of  Federal  funds 
for  the  project  or  program:  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

In  consultation  with  ILAB,  USDOL's 
role  will  be  identified  as  one  of  the 
following: 

a.  The  USDOL  logo  may  be  applied  to 
L'SDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee  will  consult  with 
USDOL  on  whether  the  logo  should  be 
used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  will  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  grantee  written 
permission  to  use  the  logo,  after 
obtaining  appropriate  internal  USDOL 
approval  for  use  of  the  logo  on  the  item 

b.  If  ILAB  determines  the  logo  is  not 
appropriate  and  does  not  give  written 
permission,  the  following  notice  must 
appear  on  the  document: 

This  document  does  not  necessarily 
refltM  t  the  views  or  policies  of  the  U.S. 
Department  of  Labor,  nor  does  mention  of 
trade  names,  i  ommerriai  products,  or 
organizations  imply  endorsement  by  the  U.S. 
Government." 

D  Administrative  Requirements 

1.  General.  Grantee  organizations  are 
subject  to  applicable  Federal  laws 
(including  provisions  of  appropriations 
law)  and  the  applicable  Office  of 
Management  and  Budget  (0MB) 
Circulars  Determinations  of  allowable 
costs  will  be  made  in  accordance  with 
the  applicable  Federal  cost  principles. 
The  cooperative  agreement(s)  awarded 
under  this  SGA  are  subject  to  the 


following  administrative  standards  and 

provisions,  if  applicable: 

29  CFR  Part  36— Federal  Standards  for 

Nondiscrimination  on  the  Basis  of  Sex 

in  Education  Programs  or  Activities 

Receiving  Federal  Financial 

Assistance. 

29  CFR  Part  93— New  Restrictions  on 
Lobbying. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for 
Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profif 
Organizations,  and  with  Commercial 
Organizations,  Foreign  Governments, 
Organizations  Under  the  Jurisdiction 
of  Foreign  Governments  and 
International  Organizations. 

29  CFR  Part  96— Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  98— Federal  Standards  for 
Govornmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Goverrunentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

29  CFR  Part  99— Federal  Standards  for 
Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

2.  Subgrants/Subcontracts.  Subgrants 
and  contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40.  In 
compliance  with  Executive  Orders 
12876  as  amended,  13230,  12928  and 
13021  as  amended,  the  Grantee  is 
strongly  encouraged  to  provide 
subgranting  opportunities  to 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions  and  Tribal  Colleges  and 
Universities. 

3.  Key  Personnel.  The  applicant  shall 
list  individual(s)  who  has  (have)  been 
designated  by  the  Grantee(s)  as  having 
primary  responsibility  for  the  conduct 
and  completion  of  all  work  in  project(s) 
it  proposes.  The  applicant  will  submit 
written  proof  that  key  personnel  will  be 
available  to  begin  work  on  the  project 
no  later  than  three  weeks  after  award. 
The  Grantee  agrees  to  inform  the  GOTR 
whenever  it  appears  impossible  for 
these  individual(s)  to  continue  work  on 
the  project  as  planned.  The  Grantee  may 
nominate  substitute  personnel  and 
submit  the  nominations  to  the  GOTR; 
however,  the  Grantee  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
key  personnel.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  cooperative  agreement. 

4.  Encumbrance  of  Cooperative 
Agreement  Funds  Cooperative 
agreement  funds  may  not  be 
encumbered/obligated  by  the  Grantee{s) 


before  or  after  the  cooperative 
agreement  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  cooperative 
agreement  period  may  be  liquidated 
(paid  out)  after  the  end  of  the 
cooperative  agreement  period.  Such 
encumbrances/obligations  shall  involve 
only  specified  commitments  for  which  a 
need  existed  during  the  grant  period 
and  which  are  supported  by  approved 
contracts,  purchase  orders,  requisitions, 
invoices,  bills,  or  other  evidence  of 
liability  consistent  with  the  grantee's 
purchasing  procedures  and  incurred 
within  the  cooperative  agreement 
period.  All  encumbrances/obligations 
incurred  during  the  cooperative 
agreement  period  shall  be  liquidated 
within  90  days  after  the  end  of  the  grant 
period,  if  practicable. 

5.  Site  Visits.  The  Grantor,  through  its 
authorized  representatives,  has  the 
right,  at  all  reasonable  times,  to  make 
site  visits  to  review  project 
accomplishments  and  management 
control  systems  and  to  provide  such 
technical  assistance  as  may  be  required. 
If  the  grantor  makes  any  site  visit  on  the 
premises  of  the  Grantee  or  a 
subgrantee(s)/  contractor(s)  under  this 
grant(s),  the  Grantee(s)  shall  provide 
and  shall  require  its  subgrantees/ 
contractors  to  provide  all  reasonable 
facilities  and  assistance  for  the  safety 
and  convenience  of  the  Government 
representatives  in  the  performance  of 
their  duties.  All  site  visits  and 
evaluations  shall  be  performed  in  a 
manner  that  will  not  unduly  delay  the 
work. 

V,  Review  and  Selection  of 
Applications  for  Grant  Award 

A.  The  Review  Process 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  Each  complete  application 
will  be  objectively  rated  by  a  technical 
panel  against  the  criteria  described  in 
this  announcement.  Applicants  are 
advised  that  the  panel  recommendations 
to  the  Grant  Officer  are  advisory  in 
nature.  The  Grant  Officer  may  elect  to 
select  a  Grantee(s)  on  the  basis  of  the 
initial  proposal  submission;  or,  the 
Grant  Officer  may  establish  a 
competitive  or  technically  acceptable 
range  for  the  purpose  of  selecting 
qualified  applicants.  If  deemed 
appropriate,  following  the  Grant 
Officer's  call  for  the  preparation  and 
receipt  of  final  revisions  of  proposals, 
the  evaluation  process  described  above 
will  be  repeated  to  consider  such 
revisions.  The  Grani  Ofuuer  will  make 
final  selection  determination  based  on 
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what  is  most  advantageous  to  the 
Government,  considering  factors  such 
as:  panel  findings;  the  geographic 
distribution  of  the  competitive 
applications;  and  the  availability  of 
hinds.  The  Grant  Officer's 
determination  for  award  under  this  SGA 
01-06  is  final. 

Note:  Selection  of  an  organization  as  a 
cooperative  agreement  recipient  does  not 
constitute  approval  of  the  cooperative 
agreement  application  as  submitted.  Before 
the  actual  cooperative  agreement  is  awarded, 
USDOL  will  enter  into  negotiations  about 
such  items  as  program  components,  funding 
levels,  and  administrative  systems.  If  the 
negotiations  do  not  result  in  an  acceptable 
submission,  the  Grant  Officer  reserves  the 
right  to  terminate  the  negotiation  and  decline 
to  fund  the  proposal. 

B.  Rating  Criteria  and  Selection 

The  technical  panel  will  review  grant 
applicants  against  the  various  criteria  on 
the  basis  of  100  points  with  an 
additional  5  points  available  for  non- 
federal or  leveraged  resources. 

The  factors  are  presented  in  the  order 
of  emphasis  that  they  will  receive. 

1.  Approach.  Understanding  of  the 
Issue,  and  Budget  Plan  (45  points) 

a.  Ch'eniew  This  section  of  the 
proposal  must  explain: 

(1)  The  applicant's  proposed 
innovative  method  for  performing  all 
the  specific  areas  of  work  requirements 
presented  in  this  solicitation  for  the 
country  (or  countries)  in  which  the 
applicant  proposes  to  implement 
activities; 

(2)  The  expected  outcomes  over  the 
period  of  performance  for  each  of  the 
tasks:  and 

(3)  The  approach  for  producing  the 
expected  outcomes. 

■The  applicant  must  describe  in  detail 
the  proposed  approach  to  complv  with 
each  requirement  in  Section  I\'-A  of 
this  solicitation,  including  all  tasks  and 
methods  to  be  utilized  to  implement  a 
project  (or  projects).  Also,  the  applicant 
must  explain  the  rationale  for  using  this 
approach.  In  addition,  this  section  of  the 
proposal  must  demonstrate  the 
applicant's  thorough  knowledge  and 
understanding  of  the  issues  involved  in 
providing  basic  education  to  children 
removed  from  child  labor  or  at  risk; 
best-practice  solutions  to  address  their 
needs;  and  the  implementing 
environment  in  the  targeted  Timebound 
countries. 

b.  Implementation  Plan.  The 
applicant  must  submit  an 
implementation  plan,  preferably  with  a 
visual  such  as  a  Gantt  chart,  for  the 
country  (or  countries)  it  proposes  to 
operate  a  project  (or  projects).  The 


implementation  plan  should  list  the 
outcomes,  objectives  and  activities 
during  the  life  of  the  project  (or 
projects),  and  scheduling  of  time  and 
staff  starting  with  the  execution  of  the 
cooperative  agreement  and  ending  with 
the  final  report.  In  describing  the 
implementation  plan,  the  applicant 
must  address  the  following  points: 

(1)  Describe  the  use  of  existing  or 
potential  infrastructure  and  use  of 
qualified  personnel,  including  qualified 
nationals,  to  implement  the  project.  The 
applicant  also  must  include  a  project 
organizational  chart,  demonstrating 
management  structure,  key  personnel 
positions,  and  indicating  proposed  links 
with  Government,  business  leaders, 
trade  unions,  educators,  and  other 
significant  local  actors. 

(2)  Develop  a  list  of  activities  and 
explain  how  each  relates  to  the  overall 
development  objective  of  reducing  the 
worst  forms  of  child  labor  through 
education. 

(3)  Explain  how  appropriate 
awareness  raising,  training  and 
pedagogic  materials  will  be  developed. 

(4)  Demonstrate  how  the  organization 
will  strengthen  national  institutions  and 
policies  on  education  and  child  labor. 

(5)  Demonstrate  how  the  organization 
would  systematically  report  on  project 
performance  to  measure  the 
achievement  of  the  project  objective(s). 

(6)  Demonstrate  how  the  organization 
would  build  national  and  local  capacitv 
to  ensure  that  project  efforts  to  reduce 
the  worst  forms  of  child  labor  through 
the  provision  of  basic  education  are 
sustained  after  completion  of  the 
project. 

c.  Budget  Plan  Develop  a  countr\- 
specific  budget  for  the  project  for  each 
of  the  countries  for  which  the  applicant 
proposes  a  project.  This  section  of  the 
proposal  must  explain  the  costs  for 
performing  all  of  the  requirements 
presented  in  this  solicitation  and  for 
producing  all  required  reports  and  other 
deliverables  presented  in  this 
solicitation;  costs  must  include  labor, 
equipment,  travel,  and  other  related 
costs. 

d.  Management  and  Staff  Loading 
Plan  This  section  also  must  include  a 
management  and  staff  loading  plan  The 
management  plan  is  to  include  the 
following: 

(1)  A  project  organization  chart  and 
accompanying  narrative  which 
differentiates  between  elements  of  the 
applicant's  staff  and  subcontractors  or 
consultants  who  will  be  retained. 

(2)  A  description  of  the  functional 
relationship  between  elements  of  the 
projects  organization;  and 

(3)  The  identity  of  the  individual 
responsible  for  project  management  and 


the  lines  of  authority  between  this 
individual  and  other  elements  of  the 
project 

(4)  A  description  of  how  the 
implementation  plan  will  be  integrated 
into  and  support  the  ILO/IPEC's 
Timebound  Program  in  the  target 
countries 

The  staff  loading  plan  must  identify- 
all  key  tasks  and  the  person-davs 
required  to  complete  each  task  Labor 
estimates  for  each  task  must  be  broken 
down  by  individuals  assigned  to  the 
task,  including  subcontractors  and 
consultants  All  key  tasks  must  be 
charted  to  show  time  required  to 
perform  them  by  months  or  weeks. 

This  section  will  be  evaluated  in 
accordance  with  applicable  Federal 
laws  and  regulations.  The  budget  must 
comply  with  Federal  cost  principles 
(which  can  be  found  in  the  applicable 
OMB  Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation. 

2.  Experience  and  Qualifications  of  the 
Organization  (30  points) 

The  evaluation  criteria  in  this 
categor\- ^i£P  as  follows: 

a  The  organization  applying  for  the 
award  has  experience  in  basic 
education,  preferably  working  with 
disadvantaged  children  including 
working  children  and  those  removed 
from  child  labor,  in  the  target  or 
neighboring  (duntries. 

b.  The  organization  has  a  field 
presence  in  the  implementing  countr\', 
or  could  rapidly  establish  an  office  that 
allows  it  the  capability  to  work  directly 
with  government  ministries,  educators, 
civil  society  leaders  including 
employers'  organizations,  and  other 
local  organizations,  e.g..  community- 
based  or  faith-based  groups;  the 
organization  can  document  that  it  has 
already  established  relations  of  this 
nature  in  the  target  countries  or  can 
show  that  it  has  the  capacity  to  readilv 
establish  such  relations 

c.  The  organization  has  international 
experience  in  implementing  basic 
education  programs  that  address  issues 
of  access,  quality  and  policv  reform,  and 
preferably  in  the  target  countries 

d.  The  organization  has  experience 
working  with,  or  can  show  it  has  the 
ability  to  work  with.  U.N.  and 
multilateral  donor  organizations. 

The  proposal  must  include 
information  about  previous  grants  or 
contracts  relevant  to  this  solicitation 
including: 

a.  The  organization  for  which  the 
work  was  done: 
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h.  A  contdcl  per.son  in  that 
organization  with  their  current  phone 
number. 

c.  The  dollar  \alue  of  the  grant, 
contract,  ot  cnriperative  ayreenient  for 
the  project; 

d  The  tune  frame  and  professional 
effort  involved  in  the  project: 

e  A  brief  summar\'  of  th*'  wi  irk 
performed;  and 

f.  A  brief  ,summar\  of 
accomplishments. 

This  information  on  pri>vious  grants 
and  contracts  shall  be  provided  in 
<ippendices  and  will  not  count  in  the  40- 
page  maxiniuni  fiage  requirement. 

<   i;\[)eri!'nif'  uiii  Qualifii:ations  of  Key 

P'Tsonnel  [2'-i  fiomts 

This  section  ot  the  proposal  must 
ini  hide  sufficient  information  to  judge 
the  (juahtv  and  (ompetence  of  staff 
proposed  to  be  assigned  to  the  projoct(s) 
to  assure  that  they  meet  the  required 
qiLilifii  atii  III-   Sur-ii'ssfu!  perfrirmance 
.il  til.'  pri  ip' i-.f;i  Wiirk  'l''p''no^  iieavilv 
on  the  iiuaiiti^  atiiiiiN  !>!  the  individuals 
t.omnutted  to  the  pro)ecttsj. 
.Accordingly,  in  its  evaluation  of  the 
applu  ant's  proposal.  I'SDOL  will  place 
eiii}ih.isi-,  on  the  applic;ant's 
(  ommitment  of  personnel  quaWied  for 
the  work  invoked  in  accomplishing  the 
assigned  tasks   Information  provided  on 
the  e\perienc;e  and  educational 
bat  kground  of  personnel  must  indicate 
the  following: 

a  The  identity  of  kev  personnel 
assigneii  ti)  the  jiroject.  "Key  personnel" 
are  St, iff  who  are  essential  to  the 
successful  npeiatmn  of  the  project  and 
completion  nt  tl)..  proposed  work  and, 
th"refore.  ina\  not  be  replaced  or  have 
their  hours  redm  ed  without  the 
aii()ro\-,tl  of  the  (,rant  Officer, 

h  The  educational  background  and 
PxperierK  e  of  all  staff  to  be  assigned  to 
'h>'  project 

(    The  spei  111  cajiabiiities  oi  staff  tliat 
demonstrate  prior  experience  in 
ortianizing,  manaiJing  am)  [lerfurming 
similar  efforts 

d  The  current  employment  status  of 
staff  and  availabilit\  f(jr  this  project. 
The  applicant  must  also  indicate 
whether  the  prnpo^ed  wtirk  will  be 
perfnrnied  tn  [leisons  currently 
em[)lo\ed  or  Is  dependent  upon 
planneii  rei  roitiiient  or  subcontracting. 
Ke\  [lersoiuiei  must  sign  letters  of 
agreement  to  serve  on  the  project,  and 
indu  att'  a\ailabilitv  to  c:ommence  wrirk 
within  three  weeks  of  grant  award 


The  following  information  must  be 
furnished; 

a.  The  applicant  must  designate  a 
Program  Director  (Key  Personnel)  to 
oversea  the  project(s)  and  be  responsible 
for  implementation  of  the  requirements 
of  the  cooperative  agreement.  The 
Program  Director  must  have  a  minimum 
of  three  years  of  professional  experience 
in  a  leadership  role  in  implementation 
of  complex  basic  education  programs  in 
developing  countries  in  areas  such  as 
education  policy:  improving 
educational  quality  and  access;  teacher 
training  and  materials  development: 
educational  assessment  of 
disadvantaged  students;  development  of 
community  participation  in  the 
improvement  of  basic  education;  and 
monitoring  and  evaluation  of  basic 
education  projects.  Points  will  be  given 
for  candidates  with  additional  years  of 
experience.  Preferred  candidates  will 
also  have  knowledge  of  child  labor 
issues,  and  experience  in  the 
development  of  transitional,  formal,  and 
vocational  education  of  children 
removed  from  child  labor. 

b.  The  applicant  must  designate  a 
Child  Labor/Education  Specialist  (Kev 
Personnel)  who  will  provide  leadership 
in  developing  the  technical  aspects  of 
this  project  in  collaboration  with  the 
Project  Director.  This  person  shall  have 
at  least  three  years  experience  in  basic 
education  projects  in  developing 
countries  in  areas  including  student 
assessment,  teacher  training, 
educational  materials  development, 
educational  management,  and 
educational  monitoring  and  information 
systems.  This  person  shall  have 
experience  in  working  successfully  with 
Ministries  of  Education,  networks  of 
educators,  employers'  organizations  and 
trade  union  representatives  or 
comparable  entities.  Additional 
experience  with  child  labor  and 
education  policy  and  monitoring  and 
evaluation  is  an  asset 

c.  The  applicant  must  specify-  other 
personnel  proposed  to  carry  out  the 
requirements  of  this  solicitation. 

a.  The  applicant  must  include  a 
description  of  the  roles  and 
responsibilities  of  all  personnel 
proposed  for  this  project  (or  projects) 
and  a  resume  for  each  professional 
person  to  be  assigned  to  the  program 
Resumes  will  be  attached  in  an 
appendix.  At  a  minimum,  each  resume 
must  include:  the  individual's  current 
employment  status  and  previous  work 


experience,  including  position  title, 
duties  performed,  dates  in  position,  and 
employing  organizations  and 
educational  background.  Duties  must  be 
clearly  defined  in  terms  of  role 
performed,  i.e..  manager,  team  leader, 
consultant,  etc.  Indicate  whether  the 
individual  is  currently  employed  by  the 
applicant,  and  (if  so)  for  how  long. 

e,  The  applicant  must  indicate 
whether  proposed  personnel  are 
currently  employed  by  the  organization 
or  are  dependent  upon  planned 
recruitment  or  subcontracting.  Note  that 
management  and  professional  technical 
staff  members  comprising  the 
applicant's  proposed  team  should  be 
individuals  who  have  prior  experience 
with  organizations  working  in  similar 
efforts,  and  are  fullv  qualified  to 
perform  work  specified  in  the  .Statement 
of  Work.  Where  subcontractors  (;r 
outside  assistance  are  proposed, 
organizational  control  must  be  clearly 
delineated  to  ensure  responsi\eness  to 
the  needs  of  I'SDDL. 

4-  Leverage  of  Federal  Funding  (5 
points) 

The  Department  will  give  up  to  five 
[5)  additional  rating  points  to  proposals 
reflecting  the  criteria  above  when  the 
proposal  includes  non-Federal  resources 
that  expand  the  dollar  amount,  size  and 
scope  of  the  proposal.  The  applicant 
may  include  any  leveraging  or  co- 
funding  anticipated.  To  be  eligible  for 
the  additional  points  in  the  criterion, 
the  applicant  must  list  the  source(s)  of 
funds,  the  nature,  and  possible  activities 
anticipated  with  these  funds  under  this 
cooperative  agreement  and  any 
partnerships,  linkages  or  coordination  of 
activities,  cooperative  funding,  etc. 

Signed  a!  Washington,  DC.  this  20th  day  of 
November,  2001. 

Lawrence  J.  Kuss, 

Grant  Officer. 

Appendix  A:  SF  424 — Application 

Form. 
Appendix  B:  SF  424A— Budget 

Information  Form. 
Appendix  C:  Background  Information 

on  Timebound  Program  in  El 

Salvador. 
Appendix  D:  Background  Information 

on  Timebound  Program  in  Nepal. 
.Appendix  E:  Background  Information 

on  Timebound  Program  in  Tanzania. 
Appendix  F:  Background  Material 

available  in  hard  copy  (upon  request). 
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Appendix  A;  SF  424  -  Application  Fonn, 
APPLICATION  FOR  APPENDIX  "A 

FEDERAL  ASSISTANCE 


OMB  Apprwil  No  O.ViS-004? 
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APPENDIX  B  ( 

PART  II -BUDGET  INFORMATION 

i 

SECTION  A  -  Budget  Summary  by  Categories 

(A)  (B) 


(C) 

1.  Personnel 

1 

2.  Fringe  Benefits  (Rate         ) 

3.   Travel                                                 i 

4.  Equipment 

5.  Supplies 

\6.  Contractual                                     \ 

7.   Other                                                            '                              | 

8.  Total,  Direct  Cost                             | 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate     %) 

10.  Training  Cost/Stipends 

j 

i 

11.  TOTAL  Funds  Requested                ^ 
(Unes  8  through  10) 

. ..  - 

- 

1 

SECTION  B  -  Cost  Sharing/  Match  Summary  (if  appropriate) 


1 

(A) 

(B) 

(C) 

1.  Ca.sh  Contribution 

i 

2.  In-Kind  Contribution 

1 

3.  TOTAL  Cost  Sharing  1  Match 
(Rate     %) 

^ 

1 
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NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  periormance  (i.e.  12 
months, 

18  months,  etc.);  Column  B  to  record  changes  to  Column  A  (i.e.  requests  for 
additional  funds 

or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 
INSTRUCTIONS  FOR  PART  II  •  BUDGET  INFORMATION 
SECTION  A  -  Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for  project  personnel  which  you  are 
required  to  provide  with  W2  forms. 

2.  Frinse  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested  for  staff  travel.  Include  funds  to  cover  at 
least  one  trip  to  Washington,  DC  for  project  director  or  designee. 

4.  Equipment:  Indicate  the  cost  of  non-expendable  personal  property  that  has  a 
useful  life  of  more  than  one  year  with  a  per  unit  cost  of  $5,000  or  more.  Also  include  a 
detailed  description  of  equipment  to  be  purchased  including  price  information. 

5.  Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  be  used 
during  the  project  period. 

6.  Contractual:  Show  the  amount  to  be  used  for  (1)  procurement  contracts  (except 
those  which  belong  on  other  lines  such  as  supplies  and  equipment);  and  (2)  sub- 
contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not  clearly  covered  by  lines  1  through  6  above, 
including  consultants. 


8.  Total.  Direct  Costs:  Add  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs.  Please  include  a 
copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Tralntna  /Stipend  Cost:  (If  allowable) 

11.  Total  Federal  funds  Requested:  Show  total  of  lines  8  through  10. 
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SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing! matching  when  there  is  a  cost 

sharing/matching  requirement.  Also  include  percentage  of  total  project  cost  and  indicate 

I 
source  of  cost  sharing/matching  funds,  i.e.  other  Federal  source  or  other  Non-Federal  source. 

I 


NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


BILLING  CODE  4510-28-C 

Appendix  C:  Background  Information 
on  the  Timebound  Program  in  El 
Salvador 

The  'limebound  Program  in  El  Salvador 
will  contribute  to  the  government's  intent  to 
eliminate  the  worst  forms  of  c:hild  labor.  The 
Multipurpose  Household  Survey  (EHPM)  of 
the  General  Department  of  Statistics  and 
Census  (DIGESTYC)  In  El  Salvador  estimated 
that  in  1990  there  were  159,717  children 
between  10-17  working  in  the  country.  This 
figure  represents  14.67o  of  the  1.1  million 
children  in  that  age  group.  It  is  estimated  that 
almost  a  quarter  of  these  children  are  not 
enrolled  in  school,  and  an  additional  6.4% 
are  enrolled  in  school,  but  not  attending. 

El  Salvador  experiences  the  common  and 
prevalent  problem  of  children  working  with 
their  families  in  fields,  particularly  during 
the  coffee  and  sugar  harvests.  Children  work 
harvesting  commercial  crops  such  as  coffee 
and  sugan:ane,  and  are  found  working  in 
charcoal  production,  shellfish  harvesting, 
and  fireworks  production.  Orphans  and 
children  from  poor  families  frequently  work 
as  street  vendors  and  general  laborers  in 
small,  informal  sector  businesses.  It  is 
estimated  that  as  many  as  11 5.000  girls 
between  the  ages  of  7  and  18  work  as 
domestic  servants.  There  is  also  growing 
concern  over  the  extent  of  child  sexual 
exploitation  in  port  cities  and  in  San 
Salvador.  Moreover,  there  have  been  reports 
of  trafficking  in  young  girls  both  into  and 
from  the  country  for  the  purpose  of  sexual 
exploitation. 

The  Salvadoran  Constitution  prohibits  the 
fmployment  of  children  under  the  age  of  14. 
Minors  between  the  ages  of  14  and  18  may 
receive  spe(;ial  permission  from  the  Labor 
Ministrv  to  work,  but  only  when  such 
employment  is  absolutely  necessary  to  the 
minor's  and  his/her  family's  survival.  Minors 
between  14  and  18  years  of  age  are  limited 
to  work  for  six-hour  shifts  and  a  maximum 
36-hour  workweek.  The  Ministry  of  Labor  is 
r»'sponsible  for  enforcing  child  labor  laws. 
However,  scarce  resources  and  difficultv  in 
monitoring  the  large  informal  sector  has 
limited  the  Ministrv 's  effectiveness. 

Kl  Salvador  ratified  the  United  Nations 
Cnnvention  on  the  Rights  of  the  Child  in 
U)90and  ILO  Convention  No.  138  on  the 
.Minimum  Age  for  fcmpioymenl  in  lyyb.  The 
(  ountry  ratified  ILO  Convention  182  on  the 
Worst  Forms  of  Child  Labor  in  October  2000. 


a. 


The  Silvadoran  Constitution  prohibits 
older  children  without  a  basic  education 
from  working.  Yet  much  remains  to  be  done 
in  the  fiftld  of  education  to  use  it  as  a  tool 
to  eliminate  the  worst  forms  of  child  labor, 
despite  Strong  commitment  on  the  part  of  the 
Ministry  of  Education  (MINED)  to  support 
the  Timebound  initiative. 

Improved  primary  education  has  been  one 
of  the  mpst  visible  successes  in  El  Salvador 
since  th^  peace  agreements  in  1992.  Reforms 
have  airbed  to  improve  the  quantity,  quality, 
efficienqy  and  equity  of  education  with  the 
backing  of  donors  including  the  World  Bank, 
the  Intel*- American  Development  Bank,  and 
L'SAID.  pefore  the  damage  caused  by  the 
earthquakes.  El  Salvador  had  increased 
public  expenditure  on  education:  increased 
the  number  of  schools,  classrooms  and 
teachers^  reduced  the  average  distance  to 
primary  schools;  expanded  early  childhood 
centers:  increased  teachers'  salaries  and 
provide^  a  salary  incentive  to  rural  teachers; 
created  a  training  program  for  teachers;  and 
provided  incentives  to  reward  schools  and 
principals  that  achieve  certain  indicators. 
The  government  has  also  established  a 
number  jjf  innovative  programs — e.g.. 
EDLICO  (Educacion  con  Participacion  de  la 
Comunidad).  the  Accelerated  School  Program 
(Prograroa  de  Educacion  Acelerada).  the 
Multi-Gfade  School  Program  (Programa  de 
Educacion  Alternativa);  Distance  Learning 
Program  (Programa  de  Educacion  a 
DistanciBJ.  the  Open-School  Program 
(Escuelap  Abiertas),  Centers  for  Educational 
Resources  (Centros  de  Tecnologias 
EducatiVas);  Quality  Management  Model 
(Modelo  de  Gestion  para  la  Calidad),  and 
scholarsfliip  programs — all  of  which  could 
potentiailly  benefit  working  children  or  those 
removed  from  the  worst  forms  of  child  labor. 

Yet  despite  these  achievements  in  El 
Salvador,  data  from  the  United  Nations 
Development  Program  indicate  that  the 
average  number  of  years  that  children  attend 
school  on  the  national  level  is  5.3.  and  only 
3.2  in  rural  areas.  Recent  research  cited  by 
ILO/IPET  has  explored  why  rural  families  do 
not  enroll  their  children  in  .school  or  allow 
them  to  drop  out  and  join  the  labor  force. 
Particularly  in  rural  areas,  the  school  system 
is  not  able  to  meet  the  needs  of  working 
children  and  their  families  because  the 
quality  Is  low,  the  opportunity  costs  of 
schooliQg  are  high,  and  because  education 
seems  irrelevant  in  terms  of  their  future 
employment. 

The  Government  of  El  Salvador  signed  a 
Memorandum  of  Understanding  (MOU)  with 


ILO/IPEC  in  1996.  and  is  collaborating  on  a 
number  of  ILO'IPEC  projet  ts  aimed  at 
combating  (hild  labor.  C'nrrcnt  I'SDOL- 
funded  projects  are  designed  to  disc:ourage 
children  from  working  in  shellfish  and  coffee 
harvesting,  and  the  cottage  production  of 
fireworks.  El  Salvador  is  also  part  of  a 
USDOL-funded  regional  effort  aimed  at 
gathering  statistical  information  on  children 
engaged  in  economic  ac:tivities.  The 
Timebound  projfci  in  El  Salvador  builds 
upon  thesp  efforts. 

The  Government  ot  El  Sal\  ador  has 
established  a  National  Steering  Committee, 
which  is  responsible  for  coordinating  all 
child  labor  initiatives  in  El  Salvador.  It  will 
provide  overall  guidance  on  priorities  and 
implementation  of  the  Timebound  program 
in  the  country.  The  Committee  is  coordinated 
bv  the  Ministrv  of  Labor  and  inc;ludes  the 
Ministers  of  Education  and  Health,  and 
representatives  from  worker  and  employer 
organizations. 

The  Timebound  Project  in  El  Salvador  has 
identified  as  a  priority  focus  the  following 
four  worst  forms  of  c:hild  labor:  (1)  Child 
victims  of  commercial  sexual  exploitation; 
(2)  children  scavenging  at  dumpsites;  (3) 
hazardous  child  labor  in  sugar  cane 
production  and  harvesting,  and  (4)  hazardous 
child  labor  in  fishing. 

The  National  Steering  Committee  has 
prioritized  selected  geographical  regions 
where  model  interventions  will  be  developed 
that  can  be  extended  or  scaled  up  to  address 
children  in  these  and  other  worst  forms  of 
child  labor  at  the  national  level. 

The  ILO/IPEC  has  set  a  goal  of  reducing  the 
worst  forms  of  child  labor  in  the  targeted 
sectors  by  50  percent  by  the  end  of  the 
project.  Implementation  by  sector  will  take 
place  in  the  six  Departments  (18 
municipalities)  The  Timebound  Project  in  El 
Salvador  will  benefit  around  9.300  working 
children,  and  15.700  younger  siblings  of 
working  children.  The  number  of 
beneficiaries  mav  be  modified  once  project 
ba.seline  suaeys  are  conducted.  The  target 
sectors  are  as  follows: 

Garbage  Dumps 

Department  of  Santa  Ana  (Municipalities 

of  Santa  .Xna,  Chahhuapa). 

Estimatfd  bcnffiriahes:  1.000  children. 
2.000  children  at  risk  ,md  500  families. 

Speoiir  educational  nfi'ds  idi'iitified: 
Little  or  no  schooling  ot  children,  high 
opportunity  cost  of  sending  children  to 
school 
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Sugar  Cane 

Department  of  San  Vicente  (Municipalities 
of  San  Vicente,  Tecoluca).  Department  of  San 
Salvador  (Municipalities  of  San  Salvador. 
.\popa.  Nejapa.  Aguilares.  El  Paisnal): 
Department  of  Sonsonate  (Municipalities  of 
Izalco.  Nahuizalco.  Nahulingo). 

Estimated  beneficiaries:  5.000  children. 
7.500  children  at  risk,  and  1.000  families. 

Specific  educational  needs  identified: 
Development  of  relevant  curriculum  for  the 
school  as  part  of  the  MINED  pilot  program, 
including  agricultural  extension,  agricultural 
mechanics,  agribusiness  and  other  relevant 
courses. 

Commercial  Sexual  Exploitation 

Department  of  San  Miguel  (Municipality  of 
San  Miguel):  Department  of  San  Salvador 
(Municipality  of  San  Salvador). 

Estimated  beneficiaries:  200  children.  200 
children  at  risk,  and  50  families. 

Specific  educational  needs  identified: 
Development  of  flexible,  informal  education 
and  vocational  programs,  including  support 
of  MINED  accelerated  classroom  and  distance 
learning  programs. 

Fishing 

Department  of  Usulutan  (Municipalities  of 
Usulutan.  liquilisco.  Puerto  El  Triunfo.  San 
Dionisio.  iucuran). 

Estimated  beneficiaries:  3,100  children, 
4,650  children  at  risk,  and  3.000  families. 

Specific  educational  needs  identified: 
Improve  relevancy  of  curriculum  for  schools 
as  part  of  the  MINED  pilot  program  that 
includes  environmental  education, 
sensitization  to  sustainable  fishing. 
vcK:atiunal  education,  and  other  relevant 
courses.  • 

Appendix  D:  Background  Information 
on  the  Timebound  Program  in  Nepal 

1  he  1  imebound  Program  in  \epai  supports 
His  Majesty's  Government  of  Nepal  Master 
Plan  for  the  Elimination  of  Child  Labor, 
which  aims  to  eliminate  the  worst  forms  of 
child  labor  by  2005.  and  all  forms  of  child 
labor  by  2010.  Based  on  a  1996  ILO- 
sponsored  national  child  labor  survey,  it  is 
estimated  that  there  are  2.6  million  working 
children  between  the  ages  of  5  to  14  in  Nepal. 
This  accounts  for  more  than  40  percent  of  the 
country's  6.2  million  children.  The  survey 
further  revealed  that  more  than  80  percent  of 
child  workers  do  not  ret:eive  wages.  In  Nepal, 
approximatelv  60  percent  of  children  who 
work  also  attend  school;  the  percentage  is 
noticeably  lower  for  working  girls  as 
compared  to  working  boys. 

Child  labor  is  found  in  a  variety  of  sectors, 
with  the  overwhelming  majority  of  working 
children  participating  in  family-based 
subsistence  agriculture.  Children  are  also 
found  working  in  brick-kiln  operations,  tea 
shops,  construction  sites,  and  as  porters,  rag 
pickers  and  domestic  servants.  Nepali 
children  are  also  the  victims  of  domestic  and 
cross  border  trafficking  for  purposes  of 
exploitative  labor  or  commercial  sexual 
exploitation 

Child  labor  in  Nepal  is  a  complex 
phenomenon  deeply  embedded  in  historic, 
cultural,  social  and  economic  patterns.  On 
the  supply  side,  the  main  determining  factors 


are  household  poverty  and  the  poor 
performance  of  the  education  systems  in 
preventing  child  labor.  There  is  a  weak 
demand  for  education  among  families  prone 
to  child  labor  due  to  the  inadequacy  of  the 
education  system,  poor  infrastructure, 
inadequate  number  of  qualified  teachers  and 
their  absenteeism,  lack  of  learning  materials, 
and  a  poor  learning  envircmment.  Related 
factors  are  the  inadequacy  of  basic  health 
services  and  absence  of  social  protection 
schemes  that  push  children  into  labor  when 
there  is  a  family  crisis  such  as  illness,  social 
exclusion,  gender  discrimination,  and  neglect 
or  abuse  at  home. 

Nepal  has  ratified  several  significant 
conventions,  including  United  Nations 
Convention  on  the  Rights  of  the  Child  in 
1990  and  ILO  Convention  No.  138  on 
Minimum  Age  for  Employment  in  1997.  The 
country  is  in  the  process  of  ratifying  ILO 
Convention  No.  182  on  the  Worst  Forms  of 
Child  Labor.  The  Constitution  of  Nepal 
(Article  20)  prohibits  the  employment  of  any 
minor  in  a  factory,  mine  or  in  other 
has^ardous  work.  The  1992  Labor  Act  and  the 
1992  Children  Act  prohibit  the  employment 
of  children  under  14  years  from  working  in 
any  kind  of  employment.  A  new  Child  Labor 
Act  (1999)  makes  amendments  to  the  1992 
Labor  Act  and  lists  specific  hazardous  work 
that  children  below  16  are  prohibited  from 
doing.  However,  unclear  or  contradictory 
definitions  in  legislation  and  weak 
enforcement  of  child  labor  laws  remain 
serious  impediments  to  protecting  the 
welfare  of  children. 

A  comprehensive  review  of  child  labor- 
related  programs  in  Nepal  by  the  ILO 
indicated  that  29  programs  totaling  $62.6 
million  dollars  directly  or  indirectly  related 
to  the  issue  of  child  labor.  Furthermore,  an 
estimated  240  NGOs  that  have  a  stated 
objective  of  assisting  children  are  registered 
throughout  the  country.  Nepal  receives 
significant  funds  from  a  variety  of 
development  agencies  including  the  World 
Bank.  Asian  Development  Bank,  the  multi- 
donor  Basic  and  Primarv  Education  Program 
(BPEP).  UNICEF.  UNDP.  UNESCO.  World 
Food  Program.  USAID.  German  Technical 
Cooperation  (GTZ).  Swiss  Association  for 
Development  Cooperation  (SDC)  and  Danish 
International  Development  Agencv 
(DANIDA). 

USDOL  provides  funding  to  support  two 
ILO/IPEC  proje<:ts  in  Nepal.  These  include  a 
project  to  combat  bonded  child  labor,  which 
targets  14.000  Kamaiya  (bonded  labor) 
families,  including  16.000  Kamaiya  children. 
Nepal  is  also  included  in  a  South  Asia  sub- 
regional  project  to  combat  trafficking  of 
children  for  exploitative  employment. 

National  Stakeholder  Consultations  for  the 
Timebound  Program  in  Nepal  were  held  on 
May  8-10.  2001.  The  consultations  were  well 
attended  and  included  representatives  from 
government,  trade  unions,  business.  NGOs. 
international  organizations,  and  the 
international  donor  community.  Based  on 
these  meetings  and  rapid  assessment  surveys 
conduc:ted  earlier  this  year.  6  priority  target 
groups  have  been  identified  for  the 
Timebound  Program.  They  include:  child  rag 
pickers;  child  porters:  child  domestic 
workers:  children  in  mining;  child  labor  in 


the  carpet  sector;  and  child  trafficking  for 
labor  or  sexual  exploitation.  It  is  estimated 
that  there  are  about  122.000  children  working 
in  these  6  priority  sectors.  (Bonded  labor  was 
also  identified  in  the  2001  Stakeholder 
Consultations,  however  a  USDOL  funded 
ILO/IPEC  project  already  underway  targets 
children  in  this  specific  sector.) 

The  2001  Stakeholder  Consultations  also 
identified  several  areas  of  education  policy 
and  program  intervention: 

•  Increasing  enrollment  of  new  groups  and 
reducing  dropout  rates  by  focusing  on 
educational  access,  relevance  and 
affordability; 

•  Developing  appropriate  skills  through 
education  in  order  to  offer  enhanced  future 
employability; 

•  Focusing  improvements  in  education  in 
the  districts  with  high  concentration  of  the 
worst  forms  of  child  labor: 

•  Using  non-formal  education  for 
rehabilitation  and  transition  to  formal  schcxjl 
or  vocational  training:  and 

•  Promoting  community-based  monitoring 
of  education. 

The  Timebound  Project  in  Nepal  will  target 
17.000  working  children  in  the  six  selected 
worst  forms  of  child  labor  in  22  Districts.  The 
number  of  beneficiaries  may  be  modified 
once  project  baseline  surveys  are  conducted. 

Child  Porters 

Estimated  beneficiaries:  4.500  children 
Specific  educational  needs  identified: 
Improving  the  quality  of  education  in  areas 
of  origin  to  be  monitored  by  community- 
based  systems. 

Child  Domestic  Workers 

Estimated  beneficiaries:  7.500  children 
Specific  educational  needs  identified: 
Seventy  percent  of  child  domestic  workers 
are  school  dropouts.  Isolation  and  long 
working  hours  (often  15  hours  per  day)  that 
leave  little  time  for  schooling.  Only  '  i  of 
child  domestic  workers  attend  school,  and  of 
these,  most  are  boys. 

Child  Ragpickers 

Estimated  beneficiaries:  1.000  children 
Specific  educational  needs  identified:  Most 
children  are  from  rural  areas  where  schools 
are  available.  About  one-half  boys  and  one- 
quarter  of  girls  are  literatt;.  liarly  school  drop 
out  is  a  problem  since  the  average  age  of 
ragpickers  is  11.7  years.  Many  children  in 
this  group  live  in  the  streets  so  there  is  a 
need  for  drop-in  centers  for  counseling, 
rehabilitation  and  skills  training  for  older 
children. 

Children  in  Mines 

Estimated  beneficiaries:  500  children 
Specific  educational  needs  identified:  Both 

boys  and  girls  are  employed  in  this  sei;tor. 

and  most  of  the  girls  are  illiterate. 

Children  in  the  Carpet  Sector 

Estimated  beneficiaries:  1,500  children 

Specific  educational  needs  identified: 

Children  work  12-20  hours  per  day.  .About 

60%  of  children  in  this  sector  are  illiterate. 

Child  Vic:lims  of  Trafficking 

Estimated  beneficiaries:  2.000  children 
Specific  educational  needs  identified: 
Need  for  trauma  counseling  before 
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reintegrrtlKin  into  school  or  occupational 
(raining. 

Appendix  E:  Background  Information 
on  the  Timebound  Program  in  Tanzania 

The  rinit-bounil  Program  in  Tanzania  will 
contribute  to  the  govi/rnnient's  Child  Labor 
Elimination  Program  (CLEP).  The  Department 
of  Labor  in  thi'  Ministry  of  Labor,  Youth 
Developnit-nl  and  .Sports  is  the  chief  national 
agency  involved  in  enforcing  anti-child  labor 
laws  Tanzania  ratified  ILO  Convention  No. 
138  on  Minimum  Age  for  Employment  in 
1TO8.  and  ILO  Convention  182  on  September 
12.  2001.  Tanzania's  Employment  Ordinance 
of  1956  prohibits  children  under  15  years  of 
age  from  working  in  the  industrial  sector,  in 
the  vicinity  of  machinery,  or  in  any 
subsurface  work  that  is  entered  by  means  of 
a  mine-shaft.  Yet  recent  investigation 
indicates  that  in  the  last  txvo  decades  in 
Tanzania  there  has  been  a  significant 
increase  in  child  labor  and  deterioration  in 
school  enrollment  figures.  The  gross 
enrollment  rate  of  school-aged  children  was 
98%  in  1977  and  77%  by  1999. 

According  to  preliminary  data  from  the 
first  round  of  Tanzania's  2000-2001  Child 
Labor  Sur\'ey  (CLS).  nearly  4.1  million  (39%) 
of  an  estimated  10.2  million  children 
between  the  ages  of  5  and  14  are  not  in 
school,  and  nearly  4  million  of  these  children 
engage  in  economic  activities  or 
housekeeping.  Only  40%  of  children  aged  5- 
9  years  were  attending  school.  For  the  age 
groups  10-14  and  15-17.  the  corresponding 
attendance  rates  are  78%  and  59% 
respectively.  Overall,  only  58%  of  an 
estimated  12.4  million  children  aged  5-17 
are  in  school,  while  39%  engaged  in 
economic  activity  or  in  housekeeping 
without  attending  school.  Fifty  three  percent 
of  the  7.3  million  school  children  aged  5-17 
report  being  involved  in  economic  activities, 
and  48%  of  working  children  are  enrolled  in 
school. 

Poverty  is  a  major  contributor  to  both  the 
rise  of  child  labor  and  the  decline  in  school 
participation  among  children,  particularly  for 
children  from  female-headed  households 
who  tend  to  be  more  vulnerable  to  child 
labor.  Furthermore,  in  Tanzania 
approximately  3  million  children  are  living 
in  child-headed  homes  as  a  result  of  the 
death  of  parents  due  to  HIV/.MDS.  Tanzania's 
Poverty  Reduction  Strategic  Plan  (PRSP) 
includes  education  as  a  key  intervention  with 
targets  that  include  universal  primary 
education  by  2010:  gender  equality  in 
primary  and  .secondary  school  by  2005;  and 
increases  in  primary  completion,  gross 
enrollment  rates,  transition  rates  from 
primary  to  secondary,  net  primary  school 
enrollment  and  a  reduction  of  primary 
dropout  rates. 

There  are  a  number  of  education  svstem 
barriers  for  poor  and  at-risk  children 
including  (  hild  laborers.  These  include 
inadequate  mechanisms  to  ensure  school 
attendance;  inadequate  alternative  schooling 
for  child  laborers  and  inflexible  school 
schedules;  low  relevance  of  the  curriculum  to 
the  current  labor  market  and  self- 
employment  trends;  inadequate  learninc 
assessment  tools;  lack  of  teachers,  poor" 
teacher  motivation  and  leaching  methods; 


high  teacher  absenteeism  exacerbated  by 
death  rates  from  HIV/ AIDS;  inappropriate 
treatment  of  children  by  teachers  which 
includes  violence  and  sexual  abuse; 
overcrowded  classrooms  (average  113 
children);  inadequate  education 
infrastructure;  centralized  control  over 
resources  so  that  materials  do  not  reach 
schools;  shortage  of  teaching  and  learning 
materials,  libraries  and  laboratories;  and  lack 
of  skills  and  ability  to  mobilize  community 
resources. 

In  Tanzania,  more  girls  are  withdrawn 
from  school  than  boys  (60/40  ratio).  Efforts  to 
increase  girls'  education  must  go  hand  in 
hand  with  efforts  to  reduce  child  labor 
particularly  because  some  prevalent  forms  of 
child  labor  such  as  prostitution  and  child 
domestic  work  largely  affect  girls. 

For  school  dropouts,  systems  that 
mainstream  them  back  into  formal  education 
are  lacking.  There  are  only  two  small 
programs  (or  reaching  the  out-of-school 
population:  the  Complimentary  Basic 
Education  and  Training  Program  (COBET) 
and  Appropriate  Cost-effective  Centres  for 
Education  within  the  School  System 
(ACCESS).  At  present  these  programs  only 
reach  3.000-4,000  children  per  year,  but  the 
government  has  plans  to  extend  education  to 
650.000  oilt-of-school  children  by  2004, 

Access  ijj  secondary  and  vocational 
training  has  been  more  limited.  There  are  few 
of  these  sdiools  in  many  parts  of  the  country, 
and  costs  are  high  for  many  households. 
Only  6%  of  children  attend  secondary 
school.  Furthermore,  there  is  an  urban  bias 
in  education,  and  insufficient  linkages 
between  the  content  of  education  and  the 
needs  of  local  labor  market  and  local 
economy.  ]i  is  estimated  that  500,000 
youngsters  come  into  the  job  market  each 
year,  yet  only  30,000  jobs  are  created  in  the 
formal  sector.  The  informal  sector  is  the  most 
rapidly  expanding,  generating  80%  of  the 
country's  jobs. 

The  challenges  faced  by  Tanzanian  local 
economies  and  communities  in  areas  of 
education  end  labor,  including  child  labor, 
will  in  the  future  be  addressed  within  the 
context  of  the  Local  Government  Reform 
Process  (LCRP).  which  fosters 
decentralization  and  devolves  decision 
making,  rofources,  and  accountability  to  the 
district  lev)el.  As  part  of  the  LGRP  processes, 
district  leviei  micro-planning  and  tools  and 
approach-ss  will  need  to  be  developed,  as  will 
be  the  basis  by  which  block  grants  will  be 
awarded  by  the  national  government  for 
provision  of  a  certain  quality  of  basic  services 
including  education. 

Tanzania  has  been  active  in  ILO/IPEC  since 
1994.  ILO/IPEC  efforts,  which  have  been 
financed  by  a  number  of  donors  including 
USDOL,  irk;lude  a  range  of  interventions 
such  as  rehabilitation  and  reintegration  of 
working  children  into  primary  education  or 
vocational  training;  awareness  raising  about 
the  problem  of  child  labor  and  mobilization 
of  local  communities;  support  for  labor 
inspector  training  with  respect  to  the  hazards 
of  child  labor;  and  collaboration  with 
employers  and  workers  to  address  child  labor 
on  commercial  plantations 

In  preparation  for  the  Timebound 
Programs,  rapid  assessments  were  conducted 


in  five  sectors:  children  in  prostitution, 
domestic  work,  the  informal  sector 
(including  scavenging,  garage  work,  and 
quarrying),  mining,  and  commercial 
agriculture.  The  raj)id  assessment  studies 
suggest  a  significant  incidence  of  the  worst 
forms  of  child  labor  in  Tanzania.  Children 
v\orking  in  the  worst  forms  of  child  labor  in 
Tanzania  are  exposed  to  a  range  of  hazards. 
including  long  hours,  physical  and  sexual 
abuse,  heavy  loads,  exposure  to  dust  and 
toxic  chemicals,  and  the  handling  of 
potentially  dangerous  tools  often  without 
adequate  training  or  protective  gear. 

National  .Stakeholder  Consultations  for  the 
Timebound  Program  in  Tanzania  were  held 
April  23-23.  2001.  Representatives  from 
government,  trade  unions,  business.  NGOs. 
international  organizations,  and  the 
international  donor  community  attended  the 
meetings.  The  Tanzanian  government  has 
committed  it.self  to  reducing  the  incidence  of 
child  labor  in  four  targeted  .sectors  (child 
prostitution,  t  hild  domestic  work,  children 
in  mining  and  children  employed  in 
commercial  agriculture)  by  75%  by  2005,  and 
to  eradicate  it  by  2010  The  major  thrust  of 
the  Timebound  Program  will  be  to  create 
capacity  and  enabling  environment  to 
contribute  to  the  Government  of  Tanzania's 
objective.  Under  the  project  funded  by 
USDOL  with  ILO/IPEC.  .Ul.OOO  children 
under  the  age  of  18  in  1 1  districts  will  be 
prevented  or  withdrawn  from  c:hild  labor  in 
the  four  target  sectors. 

The  30.000  children  withdrawn  in  the  11 
target  districts  will  be  enrolled  in  transitional 
schools  in  preparation  lor  formal  schooling 
or  vocational  training.  The  ILO'IPEC  will  be 
responsible  for  the  transitional  education  for 
children  above  age  10  and  vocatiimal 
education  for  older  (hi  Idren  abo\e  age  14. 
Transitional  edur;ation  for  children  under  14 
will  last  from  6-18  months.  Children  under 
age  10  will  be  directl\  niainstreamed  into 
formal  schools  and  this  activity  will  be 
carried  out  by  the  Education  Initiative.  It  will 
be  important  to  form  linkages  between  the 
formal  school  system,  and  transitional 
education  and  vocational  education. 

The  11  target  districts  are  as  follows: 
Arusha  Region:  ,'\rusha.  .\rumeru.  Simaojiro; 
Singida  Region:  Iramaba;  Dodoma  Region: 
Kondoa;  Iringa  Rt'gion:  Iringa  rural,  Mufindi; 
Tahora  Region:  L'rarnbo;  Dares  Salaam 
Region:  .Ml  3  districts. 

The  number  of  beneru:iaries  may  be 
modified,  once  project  baseline  surveys  are 
conducted.  The  targeted  sectors  are  as 
follows: 

Prostitution 

ro;;gef  districts:  Dar  es  Salaam  (all 
districts);  Iringa  rural;  Kondoa:  Iramba; 

Arusha. 

Estimated  beneficiaries   5.000  children. 

Specific  educational  needs  identified: 
Rehabilitation  and  counseling  may  be  needed 
to  combat  triggers  of  prostitution  including 
family  breakdown  and  abuse,  peer  influence, 
lure  of  the  city  and  dreams  of  the  better  life. 
Need  for  education  on  risk  of  HIV/.MDS  and 
other  .sexually  transmitted  diseases. 

Domestic  Work 

Target  districts:  .Arusha;  Kondoa;  Iringa 
rural:  Dar  es  Salaam  (all  districts). 
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Estimated  beneficiaries:  10.000  children. 
Girls  aged  9-15  migrating  from  rural  to  urban 
areas  are  employed  mostly  by  working  and 
middle  class  families  as  "house  girls."  Many 
children  are  isolated,  work  14-18  hours  per 
day. 

Specific  educational  needs  identified: 
Reaching  both  children  and  employers.  HIV/ 
AIDS  education  to  counter  sexual  abuse  by 
employers  or  their  relatives.  Need  for 
education  on  risk  of  HIV/AIDS  and  other 
sexually  transmitted  diseases. 

Mining 

Target  districts:  Simanjiro. 

Estimated  beneficiaries:  2,500  children. 

Specific  educational  needs  identified:  Up 
to  an  estimated  70%  of  children  attend 
primary  school  and  often  work  to  earn  money 
to  cover  school  fees  and  expenses,  yet  school 
attendance  is  irregular  and  performance  is 
w^eak.  A  majority  of  those  working  full-time 
originated  from  female-headed  households  or 
were  orphans.  The  majority  in  sector  are 
male,  but  young  girls  can  be  found  working 
as  barmaids  and  cooks  in  restaiuants.  and 
bars  catering  to  the  mines.  Interaction  with 
adults  leads  to  sexual  abuse  and  potential  of 
being  infected  with  HIV/.MDS  and  STDs. 
Need  for  education  on  risk  of  HIV/AIDS  and 
other  sexually  transmitted  diseases. 

Commercial  Agriculture 

Target  districts:  Arusha:  Arumeru; 
Simanjiro;  Iringa  rural;  Mufindi:  Urambo. 

Estimated  beneficiaries:  17,500  children 
aged  5-17  working  in  commercial  agriculture 
(tea,  tobacco,  and  coffee). 

Specific  educational  needs  identified: 
Commercial  farms  are  far  from  community 
residential  areas  and  children  living  and 
working  in  such  facilities  have  little  if  any 
hope  of  schooling  as  there  are  often  no 
schools  within  the  vicinity  of  any  of  the 
plantations. 

Appendix  F:  Background  Material 
Available  in  Hard  Copy  (Upon  Request) 

1.  Timebound  Program  Manual. 

2.  Timebound  Program  Information  Kit. 

3.  Project  Document  for  Timebound 
Program  El  Salvador. 

4.  Project  Document  for  Timebound 
Program  Nepal. 

5.  Project  Document  for  Timebound 
Program  Tanzania. 

6.  Timebound  Program  Stakeholders 
Consultations — Tanzania. 

7.  Timebound  Program  Stakeholders 
Consultations — Nepal. 

8.  Rapid  ,\ssessmenls — Nepal. 

9.  Rapid  Assessments — Tanzania. 

10  Rapid  Assessments — El  Sahador. 

|FR  Do(    01-29423  Filed  11-27-01:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Attestations  by  Employers  Using  Alien 
Crewmemt>ers  for  Longshore  Activities 
at  Locations  in  the  State  of  Alaska 

AGENCY:  Employment  and  Training 
.\dmmistration.  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 

part  of  its  (::ontinuing  effort  to  rpduce 
paperwork  and  respundpnt  burden 
conducts  a  prerlearance  ronsultatinn 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Papenvork  Reduction  Act  of  1995 
{PRA95).  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources'  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  to 
the  collection  of  information  on  the 
Attestation  by  Employers  Using  .Alien 
Crewmembers  to  Perform  Longshore 
Work  at  Locations  in  the  .State  of  Alaska 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
lanuary  28.  2002 

ADDRESSES:  Comments  and  questions 
regarding  the  collection  of  information 
on  Form  ETA  9033-A.  .Attestation  by 
Employers  Using  .\lien  Crewmembers 
for  Longshore  .ActivitHV^  in  the  State  of 
Alaska,  should  be  directed  to  Dale 
Ziegler,  Chief,  Division  of  Foreign  Labor 
Certifications.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  N\V.,  Room 
C-4318.  Washington.  DC  20210  ((202) 
693-3010  (this  is  not  a  toll-free 
number)), 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  information  collection  is  required 
due  to  amendments  to  section  258  of  the 
Immigration  and  Nationality  .\ct  (8 
U.S.C,  1101  et  seq  )(INA1  the 


amendments  created  an  .Maska 
exception  to  the  general  prohibition  on 
the  performance  of  longshore  work  by 
alien  crewmembers  in  US  ports.  Under 
the  Alaska  exception,  before  any 
employer  may  use  alien  crewmembers 
to  perform  longshore  work  in  the  State 
nf  .Maska.  it  must  submit  an  attestation 
tn  ET.A  containing  the  elements 
prescribed  by  the  INA. 

The  INA  further  requires  that  the 
Department  make  available  for  public 
examination  m  Washington,  DC,  a  list  of 
employers  which  have  filed  attestations, 
and  for  each  such  employer,  a  copy  of 
the  employer's  attestation  and 
accompanying  documentation  it  has 
received, 

II.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessan'  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information,  e.g.. 
permitting  electronic  submissions  of 
responses. 

III.  Current  .\ctions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  under  the  INA 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  employers'  seeking  to  use 
alien  crewmembers  to  perform 
longsht:re  activities  at  locations  in  the 
State  of  .Alaska. 

Type  of  Review:  Extension  of  a 
currenth  approved  collection  without 
change. 

Agency  Employment  and  Training 
Administration.  Labor. 

Title  .Attestations  by  Employers  Using 
Alien  Crewmembers  for  Longshore 
Activities  at  Locations  in  the  State  of 
Alaska. 

OMB  .\umber:  1205-0352. 

Affected  Public:  Businesses  or  other 
for-profit. 

Farm:  Form  ET.*  9033-A. 

Total  Respondents:  350. 
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Frequency  of  Response:  Annually. 

Total  Responses:  350. 

Average  Burden  Hours  Per  Response: 
3. 

Estimate  Total  Annual  Burden  Hours: 
1,050. 

Comments  submittt^d  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  be  become  a  matter  of  public 
record. 

Signed  at  Washington,  DC  this  20th  day  of 
November  2001 

Grace  .\.  Kiibane, 

Administrator.  Office  of  Workforce  Security. 
IFR  [)nr    01-29=iOn  Filed  11-27-01;  8:45  am] 

BILLING  CODE  «51(K»>-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
I'.S.C  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1  The  titlr  of  the  information 
collection   10  CFR  part  72.  Licensing 
Requirements  for  the  Independent 
.Storage  of  .Spent  Nuclear  Fuel  and  High- 
Level  Radioactive  Waste. 

2  Current  OMB  approval  number: 
3150-0132 

3  How  often  the  collection  is 
required:  Required  reports  are  collected 
<ind  evaluated  on  a  continuing  basis  as 
events  occur;  submittal  of  reports  varies 
from  less  than  one  per  year  under  some 
rule  sections  to  up  to  an  average  from 
less  than  one  per  vear  under  some  rule 
sections  to  up  to  an  average  of  about  100 
per  vear  under  other  rule  sections. 
Applications  for  new  licen.ses. 
certificates  of  compliance  (CoCs).  and 
amendments  mav  be  submitted  at  any 
time:  applications  for  renewal  of 
licenses  would  be  required  everv  20 
years  for  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  and  everv  40 
years  for  a  Monitored  Retrievable 
Storage  (MRS)  facility.  Application  for 


renewal  of  a  CoC  would  be  required 
every  20  vears. 

4.  Who  is  required  or  asked  to  report: 
Certificate  holders  of  casks  for  the 
storage  of  spent  fuel,  licensees  and 
applicants  for  a  license  to  possess  power 
reactor  spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  ISFSI.  and  the  Department 
of  Energy  for  licenses  to  receive, 
transfer,  package  and  possess  power 
reactor  spent  fuel,  high-level  waste,  and 
other  radioactive  materials  associated 
with  spent  fuel  and  high-level  waste 
storage  in  an  MRS. 

5.  The  number  of  annual  respondents: 
33. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  41,283  hours  (27.777  hours  for 
reporting  plus  13,506  hours  for 
recordkeeping)  or  approximately  1.251 
hours  per  respondent. 

7.  Abstract:  10  CFR  part  72  establishes 
requirements,  procedures,  and  criteria 
for  the  issuance  of  licenses  to  receive, 
transfer,  and  possess  power  reactor 
spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  ISFSI,  and  requirements 
for  the  issuance  of  licenses  to  the 
Department  of  Energy  to  receive, 
transfer,  package,  and  possess  power 
reactor  spent  fuel  and  high-level 
radioactive  waste,  and  other  associated 
radioactive  materials,  in  an  MRS.  The 
information  in  the  applications,  reports 
and  records  is  used  by  NRC  to  make 
licensing  and  other  regulatory 
determinations.  The  revised  estimate  of 
burden  reflects  an  increase  primarily 
because  of  five  rulemakings  completed 
(and  approved  by  OMB)  since  the  last 
extension  and  an  increase  in  the  number 
of  licensees. 

Submit,  by  lanuar\'  28.  2002. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike.  Rockville.  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  [http:// 
wyn\. nrc.gov/NRC/PlJBUC/OMB/ 


index. html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  que.stions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  lo.  Shelton,  U.S.  Nuclear 
Regulator}'  Commission.  T-6  E  6, 
Washington.  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
hiternet  electronic  mail  at 
BISVa>\'RC.GOV. 

Dated  at  Rockville.  Maryland,  this  20th  day 

of  November.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

.\RC  ClecirancH  Officer.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  01-29586  Filed  11-27-01;  8:45  am] 
BILLING  CODE  7S9(M)1-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulator}' 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
Collection : 

— DOE/NTIC  Forms  741  &  741  A— 
Nuclear  material  Transaction  Report: 

— DOE/NRC  Form  740M— Concise  Note; 

— NUREG/BR  Revision  4— "Instructions 
for  Completing  Nuclar  Material 
Transfer  Reports  DOE/NRC  Forms 
741.  741A.  and  740M." 

2.  Current  OMB  approval  number: 
NRC/DOE  Forms  741/741A  and 

NUREG/BR-0006  Revision  4:  3150- 
0003. 
NRC/DOE  Form  740M;  3150-0057. 

3.  How  often  the  collection  is 
required: 

—DOE/NRC  Forms  74 1/741  A:  As 
occasioned  by  special  nuclear 
material  or  source  material  transfers, 
receipts,  or  inventory'  changes  that 
meet  certain  criteria.  Licensees  range 
from  not  submitting  any  forms  to 
submitting  over  5.000  forms  in  a  year. 
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—DOE/NRC  Form  740M:  As  necessarv 
to  inform  the  US  or  the  International 
Atomic  Energy  Agency  (IAEA)  of  any 
qualif\'ing  statement  or  exception  to 
any  of  the  data  contained  in  any  of  the 
other  reporting  forms  required  under 
the  US/IAEA  Safeguards  Agreement, 
On  average,  15  licensees  submit  about 
10  forms  each  per  year — 150  forms 
annually. 

4.  Who  is  required  or  asked  to  report: 
Persons  licensed  to  possess  specified 
quantities  of  special  nuclear  material  or 
source  material,  and  licensees  of 
facilities  on  the  US  eligible  list  who 
have  been  notified  in  writing  by  the 
Commission  that  thev  are  subject  to  Part 
75. 

5.  the  number  of  annual  respondents: 
— DOE/NRt;  Forms  741/741A:  1,200. 
—DOE/NRC  Form  740M:  15. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request: 

—DOE/NRC  Forms  741/741A:  27.375 
hours  for  NRC  and  Agreement  State 
licensees  (.75  hour  per  response  with 
an  average  of  approximately  22.8 
hours  per  respondent  for  1.200 
respondents). 

—DOE/NRC  Form  740M:  113  hours  (.75 
hour  per  response  with  an  average  of 
approximately  7.5  hours  per 
respondent  for  15  respondents). 

7.  Abstract:  NRC  and  Agreement  State 
licensees  are  required  to  make  in\entor\' 
and  accounting  reports  DOE/NRC  Forms 
741/741 A  for  certain  source  or  special 
nuclear  material  inventory  changes,  for 
transfers  or  receipts  of  special  nuclear 
material,  or  for  transfer  or  receipt  of  1 
kilogram  or  more  of  source  material. 
Licensees  affected  by  Part  75  and  related 
sections  of  Parts  40.  50,  70,  and  150  are 
required  to  submit  DOE/NRC  Form 
740M  to  inform  the  US  or  the  IAEA  of 
any  qualifv'ing  statement  or  exception  to 
any  of  the  data  contained  in  anv  of  the 
other  reporting  forms  required  under  the 
US/IAEA  Safeguards  Agreement.  The 
use  of  Forms  740M,  741,  and  741  A, 
together  with  NUREG/BR-0006 
Revision  4,  the  instructions  for 
completing  the  forms,  enables  NRC  to 
collect,  retrieve,  analyze  as  necessary, 
and  submit  the  data  to  IAEA  to  fulfill  its 
reporting  responsibilities. 

Submit,  by  lanuan,'  28.  2002. 
comments  that  address  the  following 
questions; 

1.  Is  the  proposed  collection  of 
information  necessar>'  for  the  NRC  to 
properly  perform  its  functions'  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4   How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  \nrth,  11555 
Rockville  Pike.  Rockville.  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  website  (http:// 
\s-ww. nrc.gov/SRC/PVBUC/OMB/ 
index. html].  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  |o.  Shelton.  U.S.  Nuclear 
Regulaton'  Commission.  T-6  E  6, 
Washington.  DC  20555-0001.  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
B}Sl@NRC.CrOV. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  November,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton. 

SRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  01-29587  Filed  11-27-01:  8:45  am) 

BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333] 

Entergy  Nuclear  Operations,  Inc.: 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulator,' 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
59.  issued  to  Entergy  Nuclear 
Operations,  Inc.  (ENO  or  the  licensee) 
for  operation  of  the  lames  A.  FitzPatrick 
Nuclear  Power  Plant.  (FitzPatrick). 
located  in  Oswego  County,  New  York 

The  initial  notice  of  consideration  of 
issuance  of  amendment  to  facility 
operating  license  and  opportunit\  for 
hearing  was  originallv  published  in  the 
Federal  Register  (64  FR  60854)  on 
November  8.  1999.  and  corrected  in  the 
Federal  Register  (64  FR  695  74)  on 
December  1  J.  1999.  The  information 
included  in  the  supplemental  letters 
indicates  the  original  notice,  that 
included  13  proposed  beyond-scope 
issues  (BSls)  to  the  improved  Technical 
Specifications  (ITS)  conversion,  need? 
to  be  expanded  and  revised  to  include 


a  total  of  thin\  nnt"  BSls  and  requires  re- 
notice  in  the  Federal  Register.  This 
notice  supercedes  the  previous  notice. 
The  proposed  amendment,  requested 
by  the  Power  .\uthority  of  the  State  of 
New  York,  the  former  licensee,  in  a 
letter  dated  March  31,  1999,  as 
supplemented  by  letters  dated  May  20. 
June  1.  luly  14,  October  14.  1999.  ' 
Februar>-  11.  April  4.  April  13.  lune  30. 
luly  31.  September  12.  September  13, 
and  October  23.  2000,  represents  a  full 
conversion  from  the  current  Technical 
Specifications  (CTS)  to  a  set  of  ITS 
based  on  NLTREG-1433,  "Standard 
Technical  Specifications  (STS)  for 
General  Electric  Plants.  BWR/4" 
Revision  1,  dated  April  1995.  On 
November  21.  2000.  the  Power 
Authority  of  the  State  of  New  York's 
(PASNY's)  ownership  interest  in 
FitzPatrick  was  transferred  to  Entergy 
Nuclear  FitzPatrick.  LLC.  to  possess  and 
use  FitzPatrick  and  to  Entergy  Nuclear 
Operations  (ENO).  Inc.  to  possess,  use 
and  operate  FitzPatrick.  By  letter  dated 
Januar>'  26.  2001.  ENO  requested  that 
the  NRC  continue  to  review  and  act  on 
all  requests  before  the  Commission 
which  had  been  submitted  by  P,\SNY 
before  the  transfer.  ENO  has 
supplemented  the  original  application 
with  supplements  by  letter  dated 
Februar\'  7,  Februar\  20.  Mav  31  and 
August  6,  2001.  NUREG-1433  has  been 
developed  by  the  Commissions  staff 
through  working  groups  composed  of 
both  NRC  staff  members  and  industr\' 
representatives,  and  has  been  endorsed 
by  the  staff  as  pari  of  an  industr\-wide 
initiative  to  standardize  and  improve 
the  Technical  Specifications  (TSs)  for 
nuclear  power  plants.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),  "  published  in  the  Federal 
Register  on  Julv  22.  1993  (58  FR  39132). 
to  the  CTS  and" using  NUREG-1433  as 
a  basis,  proposed  an  ITS  for  FitzPatrick. 
The  criteria  in  the  Final  Polic\ 
Statement  was  subsequently  added  to  10 
CFR  50.36.  "Technical  Specifications." 
in  a  rule  change  that  was  published  in 
the  Federal  Register  on  luly  19.  1995 
(60  FR  3B953)  and  became  effective  on 
August  18.  1995. 

Iiie  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
invohe  restructuring,  renumbering. 
rownHing  interpretation  and  complex 
rearranging  of  requirements  and  other 
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changes  not  affecting  technical  content 
or  substantially  revising  an  operating 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1433 
and  does  not  involve  technical  changes 
to  the  CTS.  The  proposed  changes 
include:  (a)  Providing  the  appropriate 
numbers,  etc..  for  NUREG-1433 
bracketed  information  (information  that 
must  be  supplied  on  a  plant-specific 
basis,  and  which  may  change  from  plant 
to  plant),  (b)  identifying  plant-specific 
wording  for  system  names,  etc.,  and  (c) 
changing  NUREG-1433  section  wording 
to  conform  to  existing  licensee 
practices.  Such  changes  are 
administrative  in  nature  and  do  not 
impact  initiators  of  analvzed  events  or 
assumed  mitigation  of  accident  or 
transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  TSs. 
Rcli)cated  changes  are  those  CTS 
requirements  that  do  not  satisf\'  or  fall 
within  anv  of  the  four  criteria  specified 
in  the  10  CFR  .50.36(c)(2)(ii)  and  may  be 
relocated  to  appropriate  licensee- 
controlled  documents. 

The  licensee  s  application  of  the 
screening  criteria  is  described  in  the 
attachment  of  the  licensee's  March  31. 
1999.  submittal,  which  is  entitled. 
■  .■Application  of  NRG  Selection  Criteria 
to  lames  A.  FitzPatrick  Nuclear  Power 
Plant  Technical  Specifications"  (Split 
Report)  in  Volume  1  of  the  submittal. 
The  affected  structures,  svstems. 
components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
■  requirements  and  surveillances  for  these 
affected  structures,  svstems. 
(  omponents,  or  variables  will  be 
relocated  from  the  TSs  to 
administratively  controlled  documents 
such  as  the  quality  assurance  program, 
the  final  safetv  analysis  report  (FSAR). 
the  ITS  BASES,  the  Technical 
Requirements  Manual  (TRM)  that  is 
incorporated  by  reference  in  the  FSAR. 
the  Core  (Operating  Limits  Report 
(COLR).  the  Offsite  Dose  Calculation 
Manual  (ODCM),  the  Inser\ice  Testing 
(iST)  Program,  or  other  licensee- 
controlled  documents  Changes  made  to 
these  documents  will  be  made  pursuant 
to  10  CFR  50  59  or  other  appropriate 
(  ontrol  mechanisms,  and  may  be  made 
without  prior  NRG  review  and  approval. 
In  addition  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  sub|(?ct  to  10 
C;FR  50.59  These  proposed  changes  will 


not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safetv 
analyses.  For  each  requirement  in  the 
STS  that  is  more  restrictive  than  the 
CTS  that  the  licensee  proposes  to  adopt 
in  the  ITS.  the  licensee  has  provided  an 
explanation  as  to  why  it  has  concluded 
that  adopting  the  more  restrictive 
requirement  is  desirable  to  ensure  safe 
operation  of  the  facility  because  of 
specific  design  features  of  the  plant. 

Less  restrictive  changes  are  those 
where  CTS  requirements  are  relaxed  or 
eliminated,  or  new  plant  operational 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRG 
actions,  (b)  new  NRG  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1433  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
is  being  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1433.  thus  providing  a  basis  for  the  ITS. 
or  if  relaxation  of  the  requirements  in 
the  CTS  is  warranted  based  on  the 
justification  provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
different  to  the  requirements  in  both  the 
CTS  and  the  Standard  Technical 
Specifications  (STS)  NUREG-1433. 
These  proposed  beyond-scope  issues  to 
the  its  conversion  are  as  follows: 


1.  ITS  3.3.1.1.  Reactor  Protection 
System  (RPS)  Instrumentation  Function 
5,  reactor  scram  on  main  steam  isolation 
valve  (MSIV)  closure.  The  trip  setting 
valve  was  changed  from  less  than  or 
equal  to  10  percent  (in  the  CTS)  to  less 
than  or  equal  to  14  percent  in  the  ITS. 

2.  ITS  3.3.1.1  changed  the  CTS 
allowable  values  for  turbine  stop  valve 
closure,  the  turbine  control  valve  fast 
closure  and  the  EHC  oil  pressure  low- 
functions  setpoints  based  on  recent 
setpoint  calculations. 

3.  ITS  3.3.3,1.  Suppression  Pool  Water 
Temperature  is  modified  by  footnote  (c). 
which  states  :  "A  channel  requires  15  to 
16  RTDs  to  be  OPER.\BLE."  This  results 
in  a  CTS  change  and  a  deviation  from 
the  STS, 

4.  ITS  3.3.4.1  changes  the  CTS  and 
ISTS  channel  configuration  from  2 
channels  per  trip  system  to  4  channels 
in  one  trip  system. 

5.  ITS  3.3.5.1  changed  the  CTS 
allowable  values  for  CS  pump  flow. 
LPCI  pressure,  LPCI  pump  flow.  HPCI 
vessel  water  level  high  and  HPCI  pump 
discharge  flow  low  based  on  recent 
setpoint  calculations. 

6.  ITS  3. 3. 5.1.  Automatic 
Depressurization  System  (ADS) 
initiation  timer  and  the  containment 
Spray  (CS)  and  Low-Pressure  Coolant 
Injection  (LPCI)  pump  start  timer  values 
were  changed  from  the  CTS  and  the 
ISTS  and  tolerances  relaxed  to  allow  the 
extension  of  calibration  Frequency  to  24 
months  in  the  ITS. 

7.  ITS  3.3.5.1  changed  CTS  Table  3.2- 
2  Item  9.  Reactor  Low  Pressure.  LPCI 
and  Core  Spray  Injection  Valve  Open 
Permissive  of  >450  psig  to  >410  psig  in 
ITS  Table  3.3.4.1-1  Functions  l.c  and 
2.C. 

8.  ITS  3.3.5.1  changed  CTS  Table  3.3- 
2.  Item  5,  Reactor  Low  Level 
Containment  spray  Interlock  trip  level 
setting  of  >-0.0  inch  to  >~  1 .0  inch  in 
ITS  Table  3.3.5.1-1. 

9.  ITS  3.3.5.1  changed  the  trip 
setpoint  Allowable  Values  in  CTS  Table 
3.2-2  for  the  Core  Spray  Pump  Start 
Timer  (item  11).  the  RHR  LPCI  Pump 
Start  Timer  (item  12.  and  the  Auto 
Blowdown  Timer  (item  13)  in  ITS  Table 
3.3.5.1-1  Functions  l.d,  2.f.  4.b  and  5.b 
to  reflect  values  corresponding  to  a  6- 
month  to  24-month  reduction  in 
calibration  Frequency. 

10.  ITS  3.3.5.1  changed  the  trip 
setpoint  Allowable  Values  in  CTS  Table 
3.2-1  for  the  suppression  Chamber  High 
Level  (item  13)  in  ITS  Table  3.3.5.1-1 
Function  3.e  to  14.5  inches  which  is  <~6 
inches  above  normal  level. 

11.  ITS  3.3.5.1  changed  the  GTS  Table 
3.2-2  trip  level  setting  for  Item  24, 
Reactor  Low-pressure  from  285  to  335 
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psig  to  >~300  psig  in  ITS  Table  3.3.5.1 
Function  2.d. 

12.  ITS  3.3.6.1  changed  the  Allowable 
Values  in  CTS  Table  3.2-1  for  the  HPGl 
Turbine  steam  Line  High  Flow  to  reflect 
values  corresponding  to  160  to  161 
inches  of  water  differential  pressure 
(dp)  in  ITS  TABLE  3.3.6.1-1  Function 
3.a. 

13.  ITS  3.3.6.1  changed  the  trip 
setpoint  Allowable  Value  "HPCI/ 
Reactor  Core  Isolation  cooling  (RCIC) 
Steam  Line  Low  Pressure"  in  ITS  Table 
3,3.6.1-1  Function  3.b  and  4.b  to  reflect 
values  corresponding  to  >60  and  <-90 
for  HPCI  and  >61  and  <~9G  for  RCIC. 

14.  ITS  3.3.6.1  changed  the  CTS 
allowable  values  of  setpoint 
temperatures  for  the  RWCU,  HPCI.  and 
RCIC. 

15.  ITS  3.3.6.1  changed  the  CTS 
allowable  values  for  the  setpoints  for 
main  steam  line  flow  high,  main  steam 
tunnel  area  temperature  high.  HPCI 
steam  line  flow  high.  HPCI  turbine 
exhaust  diaphragm  pressure  high.  HPCI 
steam  line  penetration  (drywell 
entrance)  area  temperature  high,  HPCI 
steam  line  torus  room  area  temperature 
high,  HPCI  equipment  area  temperature 
high,  RHR  heat  exchanger  A  area 
temperature  high,  reactor  building  (RB) 
southwest  area  of  elevation  272  feet 
temperatiu-e  high.  RCIC  steam  line  flow- 
high,  RCIC  steam  supply  line  pressure 
low,  RCIC  turbine  exhaust  diaphragm 
pressure  high  RCIC  steam  supply  line 
pressure  low.  RCIC  turbine  exhaust 
diaphragm  pressure  high.  RCIC  steam 
line  steam  line  penetration  (dr\"well 
entrance)  area  temperature  high,  RCIC 
steam  line  torus  room  area  temperature 
high.  RCIC  equipment  area  temperature 
high.  RWCU  suction  line  penetration 
area  temperature  high.  RWCU  heat 
exchanger  room  area  temperature  high, 
RWCU  pump  area  temperature  high 
(Pumps  A  and  B),  and  SDC  reactor 
pressure  high  to  be  consistent  with 
support  setpoint  calculations. 

16.  ITS  3.3.7.3  changed  the  LCO 
section  of  the  Bases  consistent  with  the 
changes  made  to  accommodate  RAl 
3.3.1.1-1. 

17.  ITS  3.3.8.1  safety  analysis  section 
of  the  Bases  has  been  changed  to  be 
consistent  with  changes  made  as  a  result 
of  RAI  3.3.1-l.SI 

18.  ITS  3.3.8.2  changed  the  Trip  Level 
Settings  for  Loss  of  Offsite  Power  (LOP) 
instrumentation  listed  in  GTS  Table 
3.2.-2  to  new  ITS  Allowable  Values 
listed  in  ITS  Table  3.3.8.1-1. 

19.  ITS  3.3.8.2  changed  CTS  4.9.G.3 
setpoint  or  Allowable  Value  of  >-108V 
to  >109.9V  in  its  SR  3.3.8.2.3. 

20.  ITS  3.4.7  added  an  RHR 
Shutdown  Cooling-Hot  Shutdown 
specification  to  the  ITS 


SPECIFICATION  based  on  current 
licensing  basis  been  restored  to  operable 
status  within  30  days.  ITS  3.3.3.1 
ACTION  B  specifies  initiating  action  in 
accordance  with  ITS  5.5.6  which  relates 
to  reporting  requirements. 

21.  ITS  3.4.9.  Reactor  Coolant  System 
(RGS)  Pressure/Temperature  (P/T) 
Limits  in  CTS  were  changed  to  add  a 
new  alternate  criteria  in  ITS  to  allow 
idle  recirculating  pump  (loop)  start  if 
the  operating  loop  is  greater  than  40 
percent  flow  or  if  the  idle  loop  is  less 
than  40%  flow  for  less  than  or  equal  to 
30  minutes. 

22.  ITS  3.5.1  and  ITS  3.5.2, 
Emergency  Core  Cooling  System 
(ECCS)-Operating  and  Shutdown.  High- 
Pressure  Coolant  Injection  (HPCI)  and 
Residual  Heat  Removal  (RHR)  LPCI 
pump  flow  rates  in  CTS  were  reduced 
to  SAFER/GESTR-Loss-of-Coolant 
Accident  (LOCA)  flow  rates  in  the  ITS. 

23.  ITS  3.5.3  adds  an  additional 
requirement  to  ITS  SR  3.5.3.3  that 
requires  the  performance  of  the 
surveillance  "Once  each  startup  prior  to 
exceeding  25%  RTP." 

24.  ITS  3.5.3  divides  the  existing  CTS 
4. 5. E. l.d  surveillance  requirement  that 

"RCIC  delivers  at  least  400  gpm  against 
a  system  head  corresponding  to  a 
reactor  vessel  pressure  of  1195  psig  to 
150  psig"  into  two  separate  Sur\eillance 
Requirements:  ITS  SR  3.4.3.5  and  ITS 
SR  3.5.3.6. 

25.  ITS  3.6.1.1  deletes  the  CTS  4.7.A.1 
requirement  to  inspect  the  interior 
surface  of  the  drv-well  and  suppression 
chamber  above  the  water  line  every  24 
months  based  on  the  inspection  being 
required  by  the  primary"  containment 
leaikage  rate  testing  program  3  times  in 
10  years. 

26  ITS  SR3.6.1  1  1  changes  the  note 
in  the  ISTS  markup  that  LPCI  and  Core 
Spray  air  operated  testable  check  valve 
leakage  test  failure  does  not  result  in  an 
ITS  SR  3.6.1.1.1  failure. 

27.  ITS  3.6.1.3  changed  CTS  LPCI  and 
CS  testable  check  valve  testing  per 
Primary  Gontaiirment  Leakage  Rate 
Testing  (PGLRT)  program  (twice  every 
24  months). 

28.  ITS  SR  3.6.1.7.1.  SR  3.6,1.7.2,  and 
B  3.6.1.7  changes  the  frequency  of 
performing  a  functional  test  of  each 
required  vacuum  breaker  from  31  days 
as  indicated  in  the  ISTS  to  a  new 
schedule  in  accordance  with  the  IST 
Program  which  is  92  days. 

29.  ITS  SR  3.6.2.3.2  w'as  changed  to 
add  the  word  "required"  to  make  it 
clearer  that  the  SR  is  only  applicable  to 
the  single  RHR  pump  in  a  subsystem 
rather  than  both  pumps  in  a  subsystem 
that  are  provided  by  design. 

30.  ITS  3.8.1.  AC" Sources— Operating, 
Condition  D  for  two  reserve  circuits 


inoperable  in  CTS  was  changed  to  add 
new  interim  power  reduction  to  less 
than  or  equal  to  45  percent  with  a  36- 
hour  Completion  Time  in  the  ITS 

31    ITS  3  8,4.  DC  Sources— Operating 
(in  CTS)  was  changed  to  allow  8  hours 
to  restore  one  inoperable  source  in  the 
ITS. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  bv  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  commission's 
regulations. 

By  December  28,  2001.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://\\i\-vs-  nrc  gov/SRC/CFR/ 
index. html  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397^209.  301^15-1737,  or 
by  e-mail  to  pdr@nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
.\tomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensmg 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order 

As  required  bN'  10  CFR  2  714.  a 
petition  for  leave  to  inten'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  ma\  be  affected  b\  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  .^ct  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
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petitioner's  interest.  The  petition  should 
also  identifv  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisf\'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  alist  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the.  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief,  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  partv. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  cohduct  of  the 
hearing,  including  the  opportunitv  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  inter\ene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulator\'  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Mar>land.  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 


Regulatory  Commission,  Washington. 
DC  20555-COOl.  and  to  Mr.  David  E. 
Blabey.  attorney  for  the  licensee,  1633 
Broadwav,  New  York.  New  York  10019 

Nontimeiy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in 
lOCAR  2.714(a)(l)(lHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92.  For  further  details  with  respect  to 
the  proposed  action,  see  the  licensee's 
application  dated  March  31,  19^9,  as 
supplemented  by  letters  dated  Mav  20. 
June  1.  July  14,  October  14.  1999, 
February  11,  April  4,  April  13,  June  30, 
July  31.  September  12,  September  13, 
October  23.  2000,  February  7,  February 
20.  May  31 ,  and  August  6,  2001 . 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publiclv 
available  records  will  be  accessible 
electronically  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  web  site.  /jffpWwww. nrc.gov.  If  you 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  email  to  pdr@nrc.gov. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  21st  dav 
of  Novemt)er2001. 
Guy  S.  Vissing. 

Project  Monager.  Section  1 ,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  01-29585  Filed  11-27-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
l-lazards  Considerations 

Note:  The  publication  date  for  this  notice 
will  change  from  ever\  other  Wednesday  to 
every  other  Tuesday,  effective  lanuarv  8, 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly.) 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff]  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November  5 
through  November  16,  2001.  The  last 
biweekly  notice  was  published  on 
November  14,  2001  (66  FR  57116). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anv 
accident  previously  evaluated;  or  (3) 
in\olve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Anv  comments  received 
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within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Mar\land  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  28,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\'ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2  714. 
which  is  available  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 


Agencywide  Documents  Access  and 
Management  Systems  {.\DAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www  nrc.gov/NRC/ ADAMS/index. html 
If  a  request  for  a  hearing  or  petition  for 
leave  to  inter\'ene  is  filed  by  the  above 
date,  the  Commission  or  an  .Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary-  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  ma\'  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\ention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identif\-  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interx'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  tacts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 


show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fulh'  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  invokes  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hai^rds  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intenene  must  be  filed  with 
the  Secretarv'  of  the  Commission.  US 
Nuclear  Regulator\  Commission. 
Washington.  DC  20555-0001   Attention; 
Rulemaking  and  .Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland  20852.  by  the  above  date  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimeiy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/ or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  .ipjjliuaiiuu  for 
amendment  which  is  available  for 
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public  inspection  at  the  Commission's 
Public  Doc.umtMit  Runni,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
1  first  floor).  Rockville.  Maryland. 
F'ubliclv  available  records  will  be 
accessible  from  the  Agencvwide 
Documents  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
\R(:  Web  site.  bt!p://w\vu-. nrc.gov/NRC/ 
ADAMS' mdf'x  html.  If  you  do  not  have 
at  cess  to  .-\D.\MS  or  if  there  are 
problems  in  acc:essing  the  documents 
located  m  .\D.-\.M,S.  contact  the  NRC 
Public  Document  room  (PDR)  Reference 
staff  at  l-H0(>-397-42()>^.  304-415-4737 
or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy-  Companv.  LLC.,  et  al. 
Docket  No.  50^219.  Chster  Creek 
Nuclear  Generating  Station,  Ocean 
County.  New  [ersev 

Date  of  amendment  rpquesf:  April  4. 
2001,  as  supplemented  on  October  12, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  delete  Technical  Specifications 
(TSs)  5.3.1.B  and  5.,3.1.C.  These  TSs 
restrict  the  handling  of  heavy  loads  over 
irradiated  fuel  stored  in  the  storage 
pool.  The  basis  for  deleting  these  TSs  is 
the  upgrade  of  the  reactor  building 
crane  and  associated  handling  systems 
to  a  single-failure  proof  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  amendment  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Until  August  2000,  the  reactor 
tuiilding  crane  was  not  single-failure- 
proof. For  heav\'  load  handling 
associated  with  the  spent  fuel  pool. 
Oyster  Creek  was  consistent  with 
Section  5.1.4(2)  of  Nl'REO0612:  'The 
effects  of  heavy  load  drops  in  the  reactor 
building  should  be  analyzed  to  show- 
that  the  evaluation  criteria  of  Section 
5.1  are  satisfied."  An  alternative  to  this 
is  Section  5  1  4(1):    The  reactor 
building  crane,  and  associated  lifting 
devices  used  for  handling  of  heavy 
loads,  should  satisfy  the  single-failure- 
proof guidelines  of  Section  5  1.6  of  this 
report  "  The  upgraded  crane  and 
handling  systems  satisf\-  the  guidelines 
of  Section  5.1.6.  Therefore,  the  licensing 
basis  for  the  reactor  building  crane  with 
regard  to  its  use  in  handling  heavy  loads 
above  the  spent  fuel  storage  pool  is 


being  revised  to  include  Section  5.1.4(1) 
of  NUREG-0612  in  addition  to  5.1.4(2). 

The  cask  drop  protection  system  was 
required  with  the  original  crane  because 
the  load  drop  analysis  will  yield 
unacceptable  consequences  to  the  spent 
fuel  storage  pool  (SFSP)  structure.  The 
cask  drop  protection  system  (CDPS) 
serves  to  mitigate  the  consequences  of  a 
cask  drop  accident  involving  the 
original  crane  which  complied  with 
NUREG-0612  Phase  I.  The  upgraded 
single-failure-proof  crane  satisfies  the 
criteria  of  NUREG-0612  Section  5.1.6. 
Therefore,  the  reactor  building  crane 
eliminates  reliance  on  the  design 
function  of  the  CDPS  because  the 
probability  of  a  heavy  load  drop  is  very 
low. 

With  the  proposed  revisions  to  the 
TSs,  the  evaluation  criteria  of  NUREG- 
0612.  Section  5.1  is  met  with  a  single- 
failure-proof  crane  that  satisfies  the 
guidelines  of  Section  5.1.6  or  with 
consequence  analyses  that  satisfies 
Section  3.1.4(2). 

The  proposed  TS  revisions  do  not 
significantly  change  the  potential  for 
unacceptable  consequences  to  the  plant 
in  conducting  hea\'y  load  handling 
above  die  SFSP  because  the  probability 
of  a  load  drop  accident  caused  by  use 
of  the  reactor  building  crane  has  been 
reduced  to  where  it  is  very  unlikely,  and 
therefore,  can  be  considered  not 
credible  within  regulatory  accepted 
standards. 

Therefore,  the  proposed  TS  revisions 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  COPS  was  installed  in  the  Oyster 
Creek  SFSP  to  mitigate  the  effects  of  a 
cask  drop  when  the  reactor  building 
crane  was  not  single-failure  proof  The 
CDPS  acts  as  a  hydraulic  dashpot  to 
limit  the  velocity  of  a  falling  cask  to 
attenuate  impact  forces  to  within 
acceptable  levels.  The  CDPS  structure 
cannot  be  removed  from  the  spent  fuel 
pool  without  eliminating  its  functional 
requirement.  The  use  of  the  CDPS 
increases  the  duration  of  cask  lifts  and 
exposure  to  personnel.  Therefore, 
eliminating  the  complications  caused  by 
the  use  of  the  CDPS  together  while 
improving  the  reliability  of  the  crane 
and  associated  systems  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  license 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  proposed  TS  change  will  remove 
the  load  limit  over  the  SFSP  and  CDPS 
restrictions  when  the  reactor  building 
crane  is  used  with  single-failure-proof 
handling  systems  that  comply  with 
criteria  in  Section  5  1  fi  of  NUREG- 
0612. 

The  reactor  building  crane  was 
upgraded  to  single-failure-proof  in 
compliance  with  NL'REC;-0554.  The 
upgraded  crane  and  handling  system  is 
in  compliance  with  NURECA)612. 
Sections  5.1.1  and  5.1.6.  The  NRC  in 
NUREG-0612.  Section  5.2  documented 
their  review  of  the  potential 
consequences  of  a  load  drop  when 
handled  by  a  single-failure-proof  crane 
using  single-failure-proof  rigging 
compared  with  other  alternatives  and 
concluded  as  follows: 

"The  likelihood  for  unacceptable 
consequences  in  terms  of  excessive 
releases  of  gap  activity  or  potential  for 
criticality  due  to  accidental  dropping  of 
postulated  heavy  loads  after 
Receptionist  (OV'VFN  and  TVVFN) 
implementation  of  the  guidelines  of 
Section  5.1  is  very  low." 

Therefore,  there  is  a  very  minimal 
chance  of  a  load  drop  that  could  result 
in  consequences  that  exceed  the 
regulators-  accepted  standards  when  the 
load  is  handled  by  a  single-fa'ilure-proof 
crane  and  handling  system,  and 
performed  in  accordance  with  Section 
5.1  of  NUREG-0612.  A  single-failure- 
proof crane  design  incorporates  the 
applicable  design  basis  event  that  in  this 
case  is  a  seismic  event.  A  load  drop  is 
of  such  low  probability  that  it  is 
considered  unlikely  when  it  is  handled 
with  the  reactor  building  crane  because 
the  crane  and  its  handling  systems 
satisfy  the  NUREG-0612  criteria  for  a 
single-failure-proof  crane.  Therefore, 
any  load  lifted  over  the  SFSP  using  the 
reactor  building  crane,  and  adhering  to 
NUREG-612  Phase  I  guidelines  has  a 
very  low  probability  of  falling  into  the 
spent  fuel  pool  accidentally  or  as  a 
result  of  a  design  basis  event. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee  Kevin  P.  Gallen. 
Morgan,  Lewis  &  Bockius.  LLP.  1800  M 
Street,  NW.,  Washington.  DC  20036-     . 
5869. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 
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AmerGen  Energy  Companv.  LLC,  et  oL, 
Docket  No.  30-219.  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County.  New  Jersey 

Date  of  amendment  request: 
September  10.  2001. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
requirement  for  the  source  range 
monitor  (SRM)  operability  during  core 
operations.  The  proposed  change  would 
require  two  SRNI  c  hannels  to  be 
operable,  one  with  its  detector  located 
in  the  core  quadrant  where  core 
alterations  are  being  performed,  and 
another  with  its  detector  located  in  an 
adjacent  quadrant. 

Basjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  w-hich  is  presented 
below: 

1.  The  proposed  TS  [Techrtical 
Spef:iricationI  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  Technical 
Specification  3.9.D  for  source  range  monitor 
operability  requirements  during  core 
alterations.  The  only  accident  described  in 
the  Final  Safety  -Analysis  Report  (FSAR) 
while  the  plant  is  in  Cold  Shutdown  or 
Refueling  is  a  fuel  handling  (dropped  bundle) 
accident.  The  proposed  change  involves 
equipment  that  is  not  involved  in  the 
mitigation  or  prevention  of  a  fuel  handling 
accident  as  described  in  F.SAR.  Therefore,  the 
change  to  SRM  operability  requirements  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  TS  3.9.D  does  not 
involve  any  physical  alteration  of  plant 
equipment  or  system  configuration.  Core 
reactivity  and  reactivity  control  functions  are 
not  affected,  and  adequate  reactivity 
monitoring  capability  is  maintained. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  TS  3.9.D  affects 
the  operability  requirements  for  source  range 
monitors  during  core  alterations.  The  SRMs 
do  not  perform  any  required  functions  for 
mitigating  the  consequences  of  an  accident. 
The  current  spec:ification  onh  requires  one 
operable  SRM.  The  proposed  specification 
will  ensure  redundant  monitoring  is 
available  to  detect  changes  in  the  reactivity 
condition  of  the  core  by  requiring  the 
operability  of  at  least  two  source  range 
monitors.  This  will  provide  adequate 


capability  lor  detecting  an  inadverteni 
-criticality.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen. 
Morgan.  Lewis  &  Bockius.  LLP.  1800  M 
Street,  NW.,  Washington,  DC  20036- 
5869. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

AmerGen  Energy  Company,  LLC,  et  ai. 
Docket  No.  50-219.  Chster  Creek 
Nuclear  Generating  Station.  Ocean 
County,  New  Jersey 

Date  of  amendment  request: 
September  11,  2001 

Description  of  amendment  request: 
The  purpose  of  the  proposed  revision  to 
the  Technical  Specifications  (TSs)  is  to 
delete  the  cycle-specific  footnote  for  the 
Safety  Limit  Minimum  Power  Critical 
Ratio  (SLMCPR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  derivation  of  the  cycle  specific 
SLMCPR  limit  for  incorporation  into  the 
Technical  Specification,  and  its  use  to 
determine  cycle  specific  thermal  limits,  has 
been  performed  using  the  methodology 
discussed  in  "General  Electric  Standard 
Application  for  Reactor  Fuel.'  NEDE-240n- 
P-A-13.  and  .\mendmenl  25.  ,\mendment  25 
was  approved  by  the  NRC  in  a  Safety 
Evaluation  Report  dated  March  11,  1999.  The 
footnote  to  Technical  Specification  2.1.,\  is 
being  deleted.  The  footnote  associated  with 
the  Technical  Specification  2.1. A  was 
originally  included  to  ensure  that  the 
SLMCPR  was  only  applicable  for  the 
identified  cycle  because  Amendment  25  was 
not  yet  NRC  approved.  Amendment  25  has 
subsequently  been  approved.  Therefore,  this 
footnote  is  no  longer  necessar) .  The  footnote 
was  for  information  only,  and  has  no  impact 
on  the  design  or  operation  of  the  plant. 
Cycle-specific  SLMCPR  values  will  continue 
to  be  developed  in  accordance  with  NRC 
approved  methods,  which  ensures  that 
applicable  regulatorv-  requirements  are  met 
I.  .  .1 

Therefore,  diis  chauge  does  not  involve  a 
significant  increase  in  the  probability  or 


I  onsequences  ot  an  accident  previouslv 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  deletes  the  footnote 
contained  in  Technical  Specification  2.1. A  as 
the  result  of  the  NRC  approval  of 
Amendment  25  to  NEDE-240n-P-A  This 
change  does  not  affect  the  design  or 
operation  of  any  plant  structures,  systems  or 
components.  Cycle-specific  SLMCPR  values 
will  continue  to  be  developed  in  accordance 
with  NRC  approved  methods,  which  ensures 
that  applicable  regulatory  requirements  are 
met.  changes  to  the  SLMCPR  value  spec:ified 
in  the  Technical  Specification  will  require 
prior  NRC  approval  I.  .   .| 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  deletes  the  footnote 
contained  in  Technical  Specification  2.1. A  as 
the  result  of  the  NRC  approval  of 
Amendment  25  to  NEDE-24011-P-.\.  Cycle- 
specific  SLJvlCPR  values  will  continue  to  be 
developed  in  accordance  with  NRC  approved 
methods  as  specified  in  the  Technical 
Specifications.  These  methods  ensure  that 
_  applicable  regulatory  requirements  are  met. 
Changes  to  the  SLMCPR  value  specified  in 
the  Technical  Specifications  will  require 
prior  NRC  approval  (.  .   .] 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attomev  for  licensee:  Kevin  P.  Gallen, 
Morgan.  Lewis  &  Bockius.  LLP.  1800  M 
Street.  NW  .  Washington.  DC  20036- 
5869. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

Arizona  Public  Service  Companv.  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  1.  2.  and  3. 
Maricopa  County.  Arizona 

Date  of  amendments  request: 
September  11.  2001 

Description  of  amendments  request: 
The  amendments  would  allow  the  non- 
operating  shutdown  cooling  loop  to  be 
declared  inoperable  for  a  period  up  to 
2  hours  for  surveillance  testing  in 
MODE  6  The  request  is  based  on 
Technical  Specification  Task  Force 
Traveler  Number  361.  Revision  2. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

The  proposed  amendment  would  add  a 
note  to  the  limiting  condition  of  operation 
(LC;0)  of  Technical  .Specification  3.9.5, 
Shutdown  Cooling  (SDC)  and  Coolant 
Circulation — Low  Water  Level,  that  would 
permit  one  required  SDC  loop  to  be  declared 
inoperable  for  a  period  of  up  to  2  hours  for 
surveillance  testing,  provided  the  other  SDC 
loop  is  OPERABLE  and  in  operation. 

Allowing  the  non-operating  SDC  loop  to  be 
declared  inoperable  in  accordance  with  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated  because  the 
SDC  system  is  not  an  accident  initiator  of  any 
previously  ovaluated  accidents.  Because  the 
SDC  system  does  not  initiate  any  previously 
analyzed  accidents,  it  cannot  increase  the 
probability  of  these  accidents  occurring. 

Furthermore,  allowing  the  non-operating 
SDC  loop  to  be  declared  inoperable  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
analyzed  because  only  one  operating  SEXI 
loop  is  necessan,'  to  perform  the  SDC  system 
function  of  removing  decay  heat  from  the 
reactor  core. 

The  proposed  amendment  does  not 
represent  a  change  to  the  design  of  the 
facility.  Nor  does  the  proposed  amendment 
prevent  the  safety  function  of  the  shutdown 
cooling  system  from  being  performed.  The 
proposed  amendment  does  not  alter,  degrade, 
or  prevent  actions  described  or  assumed  in 
any  accident  de.scribed  in  the  PVNGS 
Updated  Final  Safety  Analysis  Report 
lUFSARj  from  being  performed.  Therefore, 
since  the  SDC  system  is  not  an  accident 
initiator  and  becau.se  only  one  SDC  loop  is 
necessary  to  perform  the  design  function,  the 
proposed  amendment  would  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  would  add  a 
note  to  the  limiting  condition  of  operation 
(LCO)  of  Technical  Specification  3.9.5, 
Shutdown  Cooling  (SDC)  and  Coolant 
Circulation— Low  Water  Level,  that  would 
permit  one  required  SIX:  loop  to  be  declared 
inoperable  for  a  period  of  up  to  2  hours  for 
surveilJanc  e  testing,  provided  the  other  SDC 
loop  is  OPERABLE  and  In  operation. 
Allowing  the  non-operating  SlX;  loop  to  be 
declared  inoperable  in  actordance  with  the 
proposed  amendment  does  not  create  the 
possibilitv  of  a  new  or  different  kind  of 
dC(  ident  from  any  accident  previously 
ev,iluated  because:  (1)  The  proposed 
amendment  does  not  represent  a  change  to 


the  design  of  the  plant.  (2)  the  proposed 
amendment  does  not  involve  the  installation 
of  new  or  different  equipment,  (3)  the 
proposed  amendment  does  not  alter  the 
methods  for  operating  plant  equipment,  and 
(4)  the  proposed  amendment  does  not  affect 
any  other  safety  related  equipment. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  would  add  a 
note  to  the  limiting  condition  of  operation 
(LCO)  of  Technical  Specification  (TS)  3.9.5, 
Shutdown  Cooling  (SDC)  and  Coolant 
Circulation — Low  Water  Level,  that  would 
permit  the  non-operating  SEKZ  loop  to  be 
declared  inoperable  for  a  period  of  up  to  2 
hours  for  surveillance  testing  in  MODE  6, 
when  the  water  level  is  less  than  23  feet 
above  the  top  of  the  reactor  vessel  flange, 
provided  the  other  SDC  loop  is  OPERABLE 
and  in  operation.  Allowing  the  non-operating 
SDC  loop  to  be  declared  inoperable  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  operating  SDC 
loop  provides  sufficient  decay  heat  removal 
capacity.  The  proposed  change  does  not 
impact  the  operating  SDC  loop.  In  the 
unlikely  event  that  the  operating  SDC  loop 
becomes  inoperable  concurrent  with  the 
inoperability  of  the  non-operating  SDC  loop 
allowed  b\-  the  proposed  note,  adequate 
controls  exist  within  the  TS  3.9.5  Required 
Actions  to  ensure  adequate  decay  heat 
removal.  In  addition,  if  the  operating  SDC 
loop  fails,  operator  action  to  restore  the  SDC 
loop  being  tested  to  OPERABLE  status  and 
place  that  SDC  loop  in  operation  will  be 
timely  such  that  adequate  decay  heat  removal 
capability  is  maintained.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  responses  to  these  three 
criteria.  Arizona  Public  Service  Company 
(APS)  has  concluded  that  the  proposed 
amendment  involves  no  significant  hazard 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C,  Loftin. 
Esq..  Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068.  Phoenix. 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Carolina  Power  &■  Light  Company,  et  al., 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request: 
November  7.  2001. 


Description  of  amendments  request: 
The  proposed  license  amendments 
would  revise  Technical  Specification 
(TS)  3.1.4,  "Control  Rod  Scram  Times"' 
andTS  5.5.10,  "Technical 
Specifications  Bases  Control  Program." 
TS  3.1.4  would  be  revised  to  better 
delineate  the  requirements  for  testing 
control  rod  scram  times  following 
refueling  outages.  TS  5.1.10  would  be 
revised  to  reference  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR)  Section 
50.59.  This  license  amendment 
application  incorporates  the  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Item  222.  Revision  1. 
"Control  Rod  Scram  Time  Testing,"  and 
TSTF  Item  364,  Revision  0,  "Revision  to 
TS  Bases  Control  Program  to  Incorporate 
Changes  to  10  CFR  50.59." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendments  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  adopt  TSTF-222, 
Revision  1,  is  an  administrative  clarification 
of  existing  Technical  Specification 
requirements  regarding  scram  time  testing 
requirements  for  control  rods.  The  current 
wording  of  Surveillantf  Requirement  3.1.4.1 
requires  each  control  rod  to  be  tested  if  any 
fuel  movement  occurs  in  the  reactor  pressure 
vessel.  Surveillance  Requirements  3.1.4.3 
and  3.1.4.4  require  onlv  the  affected  control 
rods  to  be  tested.  The  NRC-approved  TSTF- 
222,  Revision  1.  clarifies  that  post-refueling 
scram  time  testing  of  control  rods  only 
applies  to  control  rods  affected  by  work 
activities.  The  requirement  to  test  all  control 
rods  following  routine  refueling  outages 
remains  unchanged.  As  such,  there  is  no 
effect  on  initiators  of  analyzed  events  or 
assumed  mitigation  of  accidents  or 
transients.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changf"  to  adopt  TSTF-364. 
Revision  0,  is  an  administrative  change  to 
provide  consistency  between  the  Technical 
Specification  requirements  for  the  Technical 
Specification  Ba.ses  Control  Program  and  the 
regulatory  requirements  of  Title  10.  Section 
50.59  of  the  Code  of  Federal  Regulations,  as 
revised  by  the  NRC  on  October  4.  1999.  The 
change  will  have  no  affect  on  the  initiators 
of  analyzed  events  or  assumed  mitigation  of 
accidents  or  transients. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2.  The  proposed  license  amendments  will 
not  create  the  possibilitv  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 
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The  proposed  changes  to  adopt  TSTF-222. 
Revision  1  and  TSTF-364,  Revision  0,  do  not 
involve  a  physical  alteration  of  the  plant,  add 
any  new  equipment,  or  require  any  existing 
equipment  to  be  operated  in  a  manner 
different  from  the  present  design.  Therefore, 
the  proposed  changes  do  not  create  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  adopt  TSTF-222. 
Revision  1.  will  not  reduce  a  margin  of  safety 
because  it  has  no  effect  on  any  safety  analysis 
assumptions.  The  proposed  license 
amendment  implements  an  administrative 
clarification  to  better  delineate  the 
requirements  for  scram  time  testing  control 
rods  following  refueling  outages  and  for 
control  rods  requiring  testing  due  to  work 
activities.  The  requirement  to  test  all  control 
rods  following  a  routine  refueling  outage 
remains  unchanged.  As  such,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  proposed  change  to  adopt  TSTF-364. 
Revision  0,  is  an  administrative  change  to 
provide  consistency  between  the  Technical 
Specification  requirements  for  the  Technical 
Specification  Bases  Control  Program  and  the 
regulatory  requirements  of  Title  10.  Section 
50.59  of  the  Code  of  Federal  Regulations,  as 
revised  by  the  NRC  on  October  4.  1999.  The 
change  will  not  reduce  the  margin  of  safety 
because  the  change  has  no  effect  on  any 
safety  analyses  assumptions.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D 
Johnson,  Vice  President  and  Corporate 
Secretary.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Detroit  Edison  Company.  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  August 
24,2001. 

Description  nf  amendment  request: 
The  proposed  amendment  would  delete 
the  Technical  Specification  (TS)- 
required  action  which,  in  the  event  of 
inoperability  of  the  oscillation  power 
range  monitor  (OPRNl)  trip  function, 
limits  plant  operation  above  25-percent 
power  to  120  days.  Instead,  continued 
plant  operation  would  be  allowed  if  a 
TS-required  action  is  taken  to 
implement  an  alternate  method  to  detect 
and  suppress  thermal-hydraulic 
instability  oscillations. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

The  OPR.M  function  is  not  considered  as  an 
initiator  of  any  previously  analyzed  accident 
Therefore,  this  proposed  change  does  not 
significantly  increase  the  probability  of  such 
accidents.  This  proposed  change  would 
allow  the  use  of  existing  well-established 
alternate  methods  to  detect  and  suppress  the 
thermal  hydraulic  instability  oscillations. 
Considering  that  multiple  Boiling  Water 
Reactor  plants,  including  Fermi  2,  have 
satisfactorily  operated  using  alternate 
stability  monitoring  methods  for  extended 
periods  of  time  prior  to  the  installation  of 
OPRM  systems,  it  is  concluded  that  these 
measures  are  adequate.  Therefore,  the 
consequences  of  a  previously  analyzed 
accident  would  not  be  significantly 
increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant,  add  any  new 
equipment,  or  require  any  existing 
equipment  to  be  operated  in  a  manner 
different  from  the  present  design.  Therefore, 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

This  proposed  change  would  allow  the  use 
of  an  existing  alternate  method  to  detect  and 
suppress  thermal  hydraulic  instability 
oscillations  to  continue  to  operate  the  reactor 
above  25%  power  in  the  event  of  the 
inoperability  of  the  OPRM  system. 
Considering  that  multiple  Boiling  Water 
Reactor  plants,  including  Fermi  2.  have 
satisfactorily  operated  using  alternate 
stability  monitoring  methods  for  extended 
periods  of  time,  it  is  concluded  that  these 
measures  are  adequate,  and  that  the  proposed 
change  does  not  significantly  reduce  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt.  Legal  Department.  688  WCB, 
Detroit  Edison  Company.  2000  2nd 
Avenue.  Detroit.  Michigan  48226-1279. 

vor  Section  Chief:  William  D 
Reckley. 


Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request:  October 
23,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS) 
surveillance  requirement  (SR)  3  8  4  1  to 
change  limits  for  the  battery  terminal 
voltage  when  on  a  float  charge  for  125 
\T)C  station  batten.'  31  following  the 
replacement  of  this  battery  in  early 
2002.  The  proposed  amendment  would 
also  revise  the  applicable  TS  Bases 
section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.\s  required  bv  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  License  Amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  TS  SR  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  newly  installed 
battery  31  will  consist  of  59  cells,  instead  of 
the  presently  installed  58-cell  battery.  .An 
additional  cell  will  be  added  to  31  Battery  in 
order  to  provide  an  acceptable  design  margin 
for  future  load  addition  to  this  batten.'. 

The  resulting  change  in  the  minimum  31 
Batter>  terminal  voltage  on  float  charge  to 
125.7  V  is  due  to  the  additional  cell  added. 
This  nev^■  value  will  ensure  that  the  31 
Batten.'  is  properly  verified  to  be  functional 
to  meet  its  design  requirements.  Calculations 
demonstrated  in  IP3-ECCF-845  indicate  that 
31  Batten.'  DC  circuit  coordination  is  not 
affected  by  the  proposed  replacement  of  the 
existing  batten.'  with  a  59-cell  battery.  The 
proposed  TS  SR  change  does  not  affect 
accident  initiators  or  precursors,  nor  do  they 
alter  design  assumptions  for  the  systems  or 
components  used  to  mitigate  the 
consequences  of  an  accident  as  analyzed  in 
Chapter  14  of  the  IP3  L'FS,\R  (Indian  Point 
3  Updated  Final  Safely  Analysis  Report). 

2.  Does  the  proposed  License  .Amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No.  This  TS  SR  change  for  31  Battery  is 
based  upon  replacement  of  the  31  Batten,' 
with  a  new  59-cell  batten.'.  This  new  batter\' 
31  is  at  least  equivalent  to  the  existing  58- 
cell  31  Battery.  This  new  31  batten. .  with  the 
added  cell,  provides  an  acceptable  design 
margin  to  the  31  Battery.  Batten.  31  circuit 
coordination  is  not  adversely  affected  by  the 
addition  of  this  new  batten,  with  59  cells. 
The  proposed  changes  to  this  TS  SR  do  not 
introduce  any  new  accident  initiators  or 
precursors,  or  any  new  design  assumptions 
for  those  components  used  to  mitigate  the 
consequences  of  an  accident. 
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3.  Does  the  proposed  License  .Amendment 
involve  a  significant  reduction  in  a  margin  of 
safety  y 

.\o.  During  the  replacement  of  the  existing 
31  batterv-  with  a  new  Sfl-cell  battery  and  the 
subsequent  TS  SK  change  that  verifies  higher 
minimum  terminal  voltage  on  float  charge, 
the  new  31  battery  and  the  requirements 
associated  with  verifying  its  design 
functionality  will  not  involve  a  significant 
reduction  in  the  margin  of  safetv.  The 
replacement  31  Battery  is  at  least  equivalent 
to  the  existing  battery.  The  additional  cell  in 
the  proposed  new  59-cell  battery  provides  an 
acceptable  design  margin,  which  will  be 
120%  for  31  battery  with  59  cells.  The 
increase  in  the  number  of  cells  from  58  to  59 
will  result  in  a  higher  31  Battery  terminal 
voltage  on  float  charge.  This  proposed  TS  SR 
simply  documents  the  verification  of  this 
new  minimum  voltage  value.  The  minimum 
terminal  voltage  value  for  the  new  32  Battery- 
will  not  change  nor  be  impacted  by  this  TS 
(hange.  .\ccordingly,  there  is  no  significant 
reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  revievvfid  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therpfore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergv 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue.  White  Pla'ns,  NY  10601. 

\RC  Section  Chief:  L.  Raghavan 
(Acting). 

Enterg}-  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station. 
I'nit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  October 
l.T.  2001. 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  .3.4.7  limits  Reactor 
Coolant  System  activity  permitted  by 
the  ACTION  statement' to  60 
microcuries  per  gram  ([iCA/gm)  at  all 
power  levels.  The  letdown  line  break 
accident  analysis  in  the  Final  Safety 
Analysis  Report  is  also  changed  to 
reflect  revised  dose  consequences. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

The  proposed  change  to  the  Technical 
S[)e(,ifii.ations  (TS)  conservatively  limits 
Reactor  Coolant  System  (RCS)  activity 


permitted  by  Action  Statement  3. 4. 7. a  to  60 
^Ci/gm  al  all  reactor  power  levels.  The 
proposed  change  to  the  Final  Safetv  Analvsis 
Report  (FSAR)  Section  15.6.3.1  revises  the 
letdown  line  break  accident  analyses. 

The  probability  of  a  previouslv  evaluated 
accident  is  not  affected  by  this  change 
because  the  pre-existing  iodine  spike  is  not 
an  accident  initiator  and  the  FSAR  change 
does  not  affect  any  plant  Structure.  Systems, 
or  Component  (SSC)  but  merely  determines 
the  consequences  of  the  previously  evaluated 
accident. 

This  TS  change  is  conservative  in  that  it 
will  reduce  the  accident  consequences  for 
events  occurring  at  lower  power  levels. 

The  proposed  FSAR  change  meets  the 
original  SER  [Safety  Evaluation  Report] 
acceptance  criteria  with  the  exception  of  the 
Exclusion  Area  Boundary  (EAB)  accident 
induced  iodine  spiking  thyroid  dose.  The 
SRP  [Standard  Review  Plan]  acceptance 
criteria  for  the  EAB  accident  induced  iodine 
spiking  th\Toid  dose  is  a  small  fraction  of  the 
10  CFR  [Part]  100  limits  (30  rem).  The 
proposed  change  falls  well  within  10  CFR 
[Part)  100  limits  (75  rem). 

The  EAB  accident  induced  iodine  spiking 
IhyToid  dCse  consequences  are  considered 
acceptable  and  reasonable  for  the  following 
reasons: 

•  The  letdown  line  break  event  starting 
from  the  most  limiting  parameters  allowed  by 
the  TS  LGO  (Limiting  Conditions  for 
Operation]  on  RCS  activity,  pressure, 
temperature,  primary  to  secondary  leakage, 
and  proceeding  unmitigated  for  30  minutes  is 
highly  unlikely.  The  additional  use  of 
conservative  assumptions  such  as  an  iodine 
spiking  fafctor  of  500.  maximum  bounding 
letdown  dow,  worst  case  95  percentile 
atmospheric  dispersion  factors,  flashing 
fraction  b^sed  on  560  'F  even  though  the 
break  floW  would  travel  through  the 
regenerative  heat  exchanger  and  cool  down, 
no  activity-  plate  out,  no  ground  deposition, 
and  no  activity  decay  in  the  transit  to  the 
exclusion; area  boundary  significantly 
increases  ^he  overall  conservative  nature  of 
the  calculation. 

•  Curreritly.  FSAR  Table  15.6-4  lists  the 
■Realistic'  EAB  thyroid  do.se  as  0.46  rem.  The 
realistic  dbse  is  based  upon  no  iodine  spike. 
50  percentile  X/Q  (atmospheric  dispersion 
factor],  and  0.12%  failed  fuel  RCS  activity. 
The  best  estimate  dose  consequences  using 
the  new  analysis  methodology  with  the 
normal  plant  operating  parameters  would 
remain  btdow  0.46  rem  even  for  the  accident 
induced  iodine  spiking  event. 

•  The  new  analysis  accident  induf:ed 
iodine  spiking  results  would  remain  below 
the  SRP  acceptance  criteria  if  any  one  of  the 
following'normal  plant  operating  parameters 
were  used:  RCS  steady  state  activity,  iodine 
spiking  factor,  letdown  flow,  or  atmospheric 
dispersion  factors. 

The  letdown  line  break  consequences  are 
considered  acceptable  due  to  the  unlikeliness 
of  the  event  and  conservative  nature  of  the 
analyses.  The  no  iodine  spike'  results  remain 
within  a  small  fraction  of  the  10  CFR  [Part] 
100  limits;  the  'accident  induced  iodine 
spike'  results  fall  well  within  the  10  CFR 
[Part]  100  limits;  and  the  'pre-existing  iodine 
spike'  results  are  within  the  10  CFR  IPart] 
100  limits. 


Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  any  accident  previously 
evaluated. 

2.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response: 

The  probability  of  a  new  or  different 
accident  is  not  affected  by  this  change 
because  the  pre-existing  iodine  spike  is  not 
an  accident  initiator  and  the  FSAR  change 
does  not  affect  any  plant  Structure.  Systems, 
or  Components  (SSC)  but  merely  determines 
the  consequences  of  the  previously  evaluated 
accident. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response: 

The  TS  change  is  more  limiting  in  that  it 
will  reduce  the  accident  consequences  for 
events  occurring  at  lower  plant  levels. 

The  proposed  FSAR  change  meets  the 
original  SRP  acceptance  criteria  with  the 
exception  of  the  Exclusion  Area  Boundary 
(EAB)  accident  induced  iodine  spiking 
thyroid  dose.  The  SRP  acceptance  criteria  for 
the  EAB  accident  induc:ed  iodine  spiking 
thyroid  dose  is  a  small  fraction  of  the  10  CFR 
[Part]  100  limits  (30  rem).  The  proposed 
change  falls  well  within  10  CFR  [Part]  100 
limits  (75  rem). 

The  EAB  accident  induced  iodine  spiking 
thyroid  dose  consequences  are  considered 
not  to  be  a  significant  reduction  in  the 
margin  of  safety  for  the  following  reasons. 

•  The  letdown  line  break  event  starting 
from  the  TS  LCO  on  RCS  activity,  pressure, 
temperature,  primary  to  secondary  leakage, 
and  proceeding  unmitigated  for  30  minutes  is 
highly  unlikely.  The  additional  use  of 
conservative  assumptions  such  as  an  iodine 
spiking  factor  of  500.  maximum  bounding 
letdown  flow,  worst  case  95  percentile 
atmospheric  dispersion  factors,  flasliing 
fraction  based  on  560   F  even  though  the 
break  flow  would  travel  through  the 
regeneiative  heal  ext:hanger  and  cool  down, 
no  activity  plate  out.  no  ground  deposition, 
and  no  activity  decay  in  the  transit  to  the 
exclusion  area  boundary  significantly 
increases  the  overall  conservative  nature  of 
the  calculation. 

•  The  FSAR  Table  15.6-4  lists  the 
"Realistic"  EAB  thyroid  do.se  as  0.46  rem. 
The  realistic  dose  is  based  upon  no  iodine 
spike.  50  percentile  X/Q.  and  0.12%  failed 
fuel  RCS  activity.  The  best  estimate  dose 
consequences  using  the  new  analvsis 
methodology  w^ith  the  normal  plant  operating 
parameters  would  remain  below  0.46  rem 
even  for  the  accident  induced  iodine  spiking 
event. 

•  The  new  analysis  accident  induced 
iodine  spiking  results  would  remain  below 
the  SRP  acceptance  criteria  if  any  one  of  the 
following  normal  plant  operating  parameters 
were  used:  RCS  steady  state  activity,  iodine 
spiking  factor,  letdown  flow,  or  atmospheric 
dispersion  factors. 
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The  letdown  line  break  consequences  are 
considered  acceptable  due  to  the  unlikeliness 
of  the  event  and  conservative  nature  of  the 
analyses.  The  "no  iodine  spike"  results 
remain  within  a  small  fraction  of  the  10  CFR 
IPartI  100  limits;  the  "accident  induced 
iodine  spike"  results  fall  well  within  the  10 
CFR  IPart]  100  limits:  and  the  "pre-existing 
iodine  spike"  results  are  within  the  10  CFR 
[Part]  100  limits 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  StrawTi  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company .  LLC. 
Docket  Nos.  STN  50-^54  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2. 
Ogle  County.  Illinois 

(Docket  Nos.  STN  50-456  and  STN  50-457. 
Braidwood  Station,  Unit  Nos.  1  and  2,  Will 
County.  Illinois] 

Date  of  amendment  request: 
September  21.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Reactor  Core  Safety  Limit  (SL)  for 
peak  fuel  centerline  temperature  from 
less  than  or  equal  to  4700  T  (i.e.,  the 
current  TS  limit)  to  the  design  basis  fuel 
centerline  melt  temperature  of  less  than 
5080  "F,  for  unirradiated  fuel, 
decreasing  by  58  °F  per  10,000 
Megawatt-Days  per  Metric  Tonne 
Uranium  (MWD/MTU)  burnup. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  use  of  high  burnup  rods  or  assemblies 
will  not  increase  the  probability  of  any 
accident  previously  evaluated.  These  high 
burnup  rods  or  assemblies  will  continue  to 
satisfy  all  fuel  mechanical,  nuclear,  thermal- 
hydraulic,  and  transient  analysis  design 
criteria. 

Fuel  type  is  not  directly  related  to  the 
probability  of  any  previously  evaluated 
accidents;  however,  adhering  to  applicable 
design  criteria  and  standards  precludes 
challenges  to  components  and  systems  that 
could  increase  the  probability  of  an  accident. 
The  high  burnup  fuel  rods  will  continue  to 
satisfy  the  Specified  Acceptable  Fuel  Design 
Limits  (SAFDLs)  specified  in  the 


Westinghouse  Topical  Report,  VVCAP- 
12488-A.  "Westinghouse  Fuel  Criteria 
Evaluation  Process."  which  was  approved  by 
the  Nuclear  Regulatory  Commission  (NRC) 
on  [uly  27.  1994.  The  clad  integrity  of  the 
four  high  burnup  rods  in  the  LT.^  will  be 
maintained  as  the  LTAs  will  be  placed  in 
non-limiting  core  locations  as  permitted  by 
TS  4.2.1  and  will  continue  to  meet  the  safety 
parameter  requirements.  In  addition,  the 
acceptability  of  using  the  four  high  burnup 
rods  in  an  LTA  is  evaluated  in  the  Byron 
Station,  Unit  2.  Cycle  10  Reload  Safety 
Evaluation  which  is  supported  by 
Westinghouse  Topical  Report.  "Extended 
Burnup  Operation  Assessment  for  the 
VANTAGE*  Design  in  Byron.  Unit  2.  Cycle 
10."  dated  March  2001. 

It  has  been  shown  in  Westinghouse  Topical 
Report.  WCAP-12610-P-A.   "VANTAGE-k 
Fuel  .^s.sembly  Reference  Core  Report," 
approved  by  the  NRC  in  April  1995.  that 
even  though  there  are  variations  in  core 
inventories  of  isotopes  due  to  extended 
burnup  up  to  75,000  MWD/MTU,  there  are 
no  significant  increases  of  isotopes  that  are 
major  contributors  to  accident  doses.  It  is 
worthy  to  note  that,  at  higher  burnups,  there 
is  a  reduction  in  certain  isotopes  that  are 
major  dose  contributors  under  accident 
situations  (e.g..  Kr-88).  With  only  four  high 
burnup  rods  in  the  entire  core,  any  variation 
of  isotopes  will  be  extremely  small  Thus,  the 
radiation  dose  limitations  of  10  CFR  (Fart] 
100.  "Reactor  Site  Criteria."  will  not  be 
exceeded. 

The  bases  for  establishing  the  fuel 
centerline  melt  temperature  are  discussed  in 
VVCAP-12610-P-A.  noted  above,  and 
implemented  bv  Westinghouse  Topical 
Report  VVCAP-'l4483-A.    Generic 
Methodology  for  Expanded  Core  Operating 
Limits  Report."  approved  by  the  NRC  on 
lanuary  19.  1999.  These  methodologies  and 
associated  analyses  confirm  that  the  present 
analytical  limits  for  all  accidents  will  be 
maintained. 

Based  on  this  evaluation,  it  is  concluded 
that  the  proposed  TS  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  TS  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated'' 

As  required  by  WCAP-12488-A.  the  LTA 
with  the  four  high  burnup  rods  must  satisfy 
the  five  guidelines  accepted  by  the  N'RC. 
These  guidelines  are  as  follows: 

•  Design  of  LTAs  are  mechanically  and 
hydraulically  compatible  with  existing  fuel 

•  Peaking  factors  meet  the  TS  limits 

•  NRC  approved/accepted  safety/design 
methods  and  codes  are  used 

•  No  SAFDLs  are  exceeded 

•  Not  more  than  eight  LTAs  per  core  are 
inserted 

As  previously  noted.  TS  4  2  1  allows  the 
use  of  a  limited  number  of  LTAs  in 
nonlimiting  core  regions. 

The  use  of  high  burnup  rods  or  assemblies 
will  comply  with  WC.^P-12488-A  and  TSs. 
All  safety  evaluations  in  support  of  using 
high  burnup  rods  or  assemblies  have  been 
performed  in  accordance  with  accepted 
methodologies. 


In  support  of  proposed  High  Burnup  LTA 
Programs  in  the  industry,  the  NRC  has 
requested  fuel  characterization  inspections 
prior  to  high  burnup  irradiation.  LTA  M09E. 
(i.e.,  the  assembly  containing  the  high 
burnup  fuel  rods  at  Byxon  Station)  was 
subjected  to  fuel  characterization  inspections 
prior  to  operation  in  Byron  Station.  Unit  2. 
Cycle  10.  These  inspections  included 
assembly  growth,  rod  growth,  assembly  bow. 
peripheral  rod  oxidation,  grid  growth,  grid 
oxidation,  guide  thimble  inner  diameter 
oxidation,  grid  cell  size,  crud  scraping,  single 
rod  exams  for  the  high  burnup  rods, 
profilometry.  and  pellet-to-pellet  gap 
measurements  using  a  Gamma  Scanner 
instrument.  All  parameters  inspected  were 
found  to  be  acceptable. 

By  performing  the  above  inspection 
regimen,  the  demonstrated  adherence  to  the 
inspection  standards  and  acceptance  criteria 
precludes  the  potential  for  new  risks  to 
components  and  systems  that  could 
introduce  a  new  type  of  accident. 

Based  on  this  evaluation,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

There  is  no  significant  reduction  in  the 
margin  of  safetv  due  to  the  proposed  change. 
The  current  TS  Safety  Limit  (SL)  2.1.1.3 
states  that  "In  MODES  1  and  2.  the  peak  fuel 
centerline  temperature  shall  be  maintained  < 
4700  T."  The  TS  Safety  Limit  Bases  states 
that  overheating  of  the  fuel  is  prevented  by 
maintaining  the  steady  stale  peak  Linear  Heat 
Rate  (LHR)  below  the  level  at  which  fuel 
centerline  melting  occurs.  Fuel  centerline 
melting  occurs  when  the  local  LHR.  or  power 
peaking,  in  a  region  of  fuel  is  high  enough 
to  cause  the  fuel  centerline  temperature  to 
reach  the  fuel  melting  point. 

WCAP-14483-A  conservatively  states  that 
the  fuel  centerline  temperature  limit  has  been 
established  based  on  the  melting  temperature 
for  Uranium  Dioxide  (UO:)  fuel  of  5080  'F. 
decreasing  bv  58  T  per  10.000  MWDMTU 
of  burnup  Based  on  the  WC,\P-14483-A 
equation,  a  burnup  of  approximately  65.500 
MWD 'MTL'  could  be  accrued  before  the 
melting  temperature  would  academically 
reach  the  current  TS  SL  of  4700  °F. 

Westinghouse  has  evaluated  the  fuel 
centerline  temperatures  for  the  ByTon  Station 
and  Braidwood  Station  reactor  cores  under 
uprated  power  conditions.  This  evaluation 
shows  that  the  high  burnup  rods' 
temperatures  would  remain  below  both  the 
current  SL  of  4700  'F  and  the  proposed 
WC.\P-14483-.\  equation  (i.e.,  the  proposed 
SL)  for  fuel  melting  temperatures  under 
extended  burnup  conditions  past  75.000 
MWD/MTU.  Thus,  fiiel  melting  will  not 
occur  in  the  LT.^  high  burnup  rods. 

The  insertion  of  the  four  high  burnup  rods 
does  not  impact  any  other  TS.  The  LTA  has 
been  designed  to  operate  within  the  S.^FDLs 
and  will  therefore  have  sufficient  safety 
margins  Furthermore,  the  high  burnup  LT.'\ 
will  salish  the  five  guidelines  specified  in 
WCAP-1248&-A  approved  by  the  NRC.  The 
high  burnup  LT.A  will  comply  with  TS  4  2.1 
by  being  placed  in  a  nonlimiting  core  region. 

Based  on  the  above  discussion,  changing 
the  fuel  centerline  melt  temperature  from  the 
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existing  4700   F  to  an  equation  consistent 
with  the  design  basis  for  fuel  melt 
temperature  will  not  significantly  reduce  the 
margin  of  safetw  The  analysis  shown  in 
\VCAP-12610-P-A  indicates  that  the 
minimum  margin  tn  safety  occurs  at  fuel 
assembly  Beginning  of  Life  (BOL).  The 
evaluation  in  WCAP-12610-P-.A 
demonstrates  that  margin  of  safety  with 
respect  to  the  proposed  SL  equation  remains 
sufficient  for  fuel  burnups  up  to  75.000 
MWD/MTU. 

Based  on  this  evaluation,  the  proposed  TS 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Conclusion:  Based  upon  the  above  analyses 
.ind  evaluations,  we  have  concluded  that  the 
proposed  change  to  the  TS  involves  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attnrnfv  for  licensee:  Mr.  Edward  ). 
Cullen.  Vice  President.  General  Counsel. 
E.xelon  Generation  Company.  LLC,  300 
Exelon  Way.  Kennett  Square,  PA  19348. 

SRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Companv.  LLC. 
Docket  No.  50-352.  Limerick  Generating 
Station.  Unit  1.  Montgomen'  County. 
Pennsylvania 

Date  of  amendment  request: 
September  14.  2001. 

Description  of  amendment  request: 
Exelon  proposed  to  extend  the  use  of 
the  pressure  temperature  limits 
specified  in  Technical  Specification 
(TS)  Figure  ,14  6.1-1.  'Minimum 
Reactor  Vessel  Metal  Temperature  vs. 
Reactor  Vessel  Pressure.  "  through  Cycle 
10  of  operation,  currently  scheduled  to 
end  April  2004  Exelon  also  proposed  to 
modiK  TS  Table  4.4.6.1.3-1.  "Reactor 
Vessel  Material  Surveillance  Program — 
Withdrawal  Schedule,  "  with  a  note 
clarifving  that  surveillance  capsule 
withdrawals  are  to  be  sf;heduled  for  the 
nearest  vessel  refueling  outage  date 
subsequent  to  the  withdrawal  time 
specified  in  the  TS  Table. 

Basts  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  The  NRC^  staff  has 
reviewed  the  licensees  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1   Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 


Extended  Use  of  Pressure-Temperature 

Limits 

The  proposed  change  to  the  TSs  to 
extend  the  use  of  the  P-T  limits  does 
not  affect  the  operation  or  configuration 
of  any  plant  equipment.  Thus,  no  new 
accident  initiators  are  created  by  this 
change.  The  proposed  change  extends 
the  use  of  the  pressure-temperature  (P- 
T)  limits  for  an  additional  cvcle  of 
operation.  The  P-T  curves  prohibit 
operational  conditions  in  which  brittle 
fracture  of  the  reactor  vessel  materials  is 
possible.  The  P-T  limits  are  based  on 
the  projected  reactor  vessel  neutron 
fluence  at  32  effective  full  power  years 
(EFPY)  of  operation.  At  the  end  of  the 
next  cycle  of  operation.  Cycle  10. 
Limerick  Generating  Station  (LGS)  Unit 
1  will  have  attained  a  maximum  of  48.1 
percent  of  the  32  EFPY  operating  time 
which  provides  significant  margin  to 
ensure  that  the  current  32  EFPY  fluence 
projection  will  not  be  exceeded.  This 
ensures  that  the  basis  for  proposed 
applicability  of  the  P-T  limits  is 
conservative  and  that  the  reactor  vessel 
integrity  is  protected  under  all  operating 
conditions.  Therefore,  neither  the 
probability  nor  the  consequences  of  an 
accident  are  increased. 

Deferral  of  Withdrawal  of  Vessel 
Sur\'eillance  Specimens 

Deferring  the  withdrawal  of  the  vessel 
sur\'eillance  capsules  will  not  initiate  or 
is  not  a  precursor  to  any  of  the  accident 
scenarios  presented  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR). 
This  schedular  adjustment  will  not 
increase  the  likelihood  of  equipment 
failure,  will  not  defeat  the  design  reactor 
protection  functions,  and  will  not 
increase  the  likelihood  of  failure  of  any 
plant  structure,  system  or  component. 
Therefore,  neither  the  probability  nor 
the  consequences  of  an  accident  are 
increased. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 

Extended  Use  of  Pressure-Temperature 
Limits 

The  proposed  change  to  the  technical 
specifications  to  extend  the  use  of  the 
P-T  limits  does  not  affect  the  operation 
or  configuration  of  any  plant  equipment. 
The  current  P-T  limits  will  remain  valid 
and  conservative  during  the  proposed 
extension.  Thus,  no  new  or  different 
accidents  are  created  by  this  proposed 
change. 

Deferral  of  Withdrawal  of  Vessel 
Surveillance  Specimens 

The  proposed  deferral  of  the 
withdrawal  of  the  vessel  surveillance 


capsule  does  not  involve  a  change  to  the 
plant  design  or  operation.  No  new 
equipment  will  be  installed  or  utilized, 
and  no  new  operating  conditions  will  be 
initiated  as  a  result  of  this  change. 
Because  the  P-T  limit  curves  are  not 
impacted,  the  safety  function  of  the 
reactor  vessel  to  mitigate  the  release  of 
radioactive  steam  and  limit  reactor 
inventor^'  loss  under  normal,  accident, 
and  transient  conditions  is  not  affected. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

Extended  Use  of  Pressure-Temperature 
Limits 

The  proposed  change  extends  the  use 
of  the  current  P-T  limits  for  an 
additional  cycle  of  operation.  No 
changes  to  the  P-T  limits  are  proposed. 
The  current  P-T  limit  curves  are  based 
on  the  projected  reactor  vessel  neutron 
fluence  after  32  EFPY  of  operation.  At 
the  end  of  the  next  operating  cvcle, 
Cycle  10.  LGS  Unit  1  will  have  attained 
a  maximum  of  48.1  percent  of  the  32 
EFPY  reactor  vessel  neutron  fluence 
projection  upon  which  the  current  P-T 
curves  are  based.  The  maximum 
operating  time  at  the  end  of  Cycle  10, 
when  compared  with  the  maximum 
operating  time  assumed  for  the  P-T 
limits  curves,  ensures  that  the  P-T 
limits  will  remain  conservative  and  will 
ensure  that  the  current  margins  for 
reactor  pressure  vessel  integrity  are 
unchanged.  The  proposed  change 
maintains  the  relative  margin  of  safety 
commensurate  with  that  which  existed 
at  the  time  the  American  Society  of 
Mechanical  Engineers  Boiler  &  Pressure 
Vessel  Code.  Section  XI,  Appendix  G, 
was  approved  in  1974.  No  plant  safety 
limits,  setpoints,  or  design  parameters 
are  adversely  affected  by  the  proposed 
TS  change.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safetv. 

Deferral  of  Withdrawal  of  Vessel 
Surveillance  Specimens 

No  plant  safety  limits,  set  points,  or 
design  parameters  are  adversely  affected 
by  the  proposed  deferral  of  withdrawal 
of  vessel  surveillance  specimens.  The 
deferral  of  the  withdrawal  of  the  vessel 
surveillance  specimens  does  not  affect 
the  current  P-T  limit  curves,  and 
therefore,  does  not  affect  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward 
Cullen.  Vice  President  &  General 
Counsel.  Exelon  Generation  Company, 
LLC.  300  Exelon  Way,  Kennett  Square. 
PA  19348. 

S'RC  Section  Chief:  James  W.  Clifford. 

Florida  Power  and  Light  Company,  et  al. 
(FPL).  Docket  \'os.  50-335  and  50-389. 
St.  Lucie  Plant.  Unit  \os.  1  and  2,  St. 
Lucie  County.  Florida 

Date  of  amendment  request:  October 
18. 2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  St, 
Lucie.  Units  1  and  2.  regarding 
Engineered  Safety  Feature  Actuation 
System  (ESFAS)  instrumentation 
Specifically,  it  would  limit  the  period  of 
time  that  inoperable  recirculation 
actuation  signal  (RAS),  containment 
spray  actuation  signal  (CS.^S),  and 
auxiliary  feedwater  actuation  signal 
(AFAS)  input  channels  could  be  in  the 
bypassed  and/or  tripped  condition. 
Generally,  the  proposed  TS  employ  a 
48-hour  completion  time  to  restore  an 
inoperable  channel,  which,  in  most 
cases,  is  more  restrictive  than  the 
existing  TS.  and  is  comparable  to  the 
value  used  in  the  Standard  TS  for 
Combustion  Engineering  plants. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  facility  operation  under  the  new- 
Technical  Specification  (TS)  restrictions 
would  not  increase  the  probability  of 
occurrence  of  any  accident  previously 
evaluated.  The  proposed  changes  only  affect 
the  ESFAS  functions  of  R.\S,  CSAS,  and 
AFAS;  generally  limiting  the  time  that  any 
instrument  channel  ma\'  be  inoperable  in  a 
bypassed  or  tripped  c  nndition.  No  physical 
plant  changes  are  proposed  in  conjunction 
with  these  revisions.  The  proposed  changes 
to  R.AS  and  ,\FAS  channel  operability  greatly 
reduce  the  time  that  actuation  systems  are 
vulnerable  to  spurious,  inadvertent  actuation. 
The  proposed  changes  do  allow  a  new 
unlimited  time  for  trip  of  one  CSAS  channel 
on  Unit  1.  Although  this  increases  the 
possibility  of  a  spurious  channel  trip  with  a 
potential  for  causing  an  inadvertent  spray 
actuation,  this  is  offset  by  the  increased 
reliability  of  spray  in  this  configuration.  Unit 
2  already  contains  provision  for  the 
indefinite  single  channel  trip  of  CSAS,  and 
this  change  will  also  make  the  two  units 


similar  Additionally,  it  is  important  to  note 
that  inadvertent  actuation  of  any  of  these 
functions  (RAS.  CSAS.  or  AFAS)  during 
plant  operation  is  not  an  accident  initiating 
event.  Therefore,  with  no  physical  effects  on 
the  plant  and  no  increase  in  probability  that 
the  subject  ESFAS  functions  will  initiate  an 
accident,  there  is  no  increased  probability 
that  any  previously  evaluated  accident  will 
occur.  The  changes  provided  in  this  safety 
evaluation  do  not  affect  the  assumptions  or 
results  of  any  accident  evaluated  in  the 
UFSAR  (Updated  Final  Safety  Analysis 
Report). 

Likewise,  the  consequences  of  any  accident 
previously  evaluated  have  not  been 
increased.  The  proposed  changes,  by  limiting 
the  time  that  ESFAS  functions  are 
inoperable,  will  increase  the  reliability  of  the 
associated  ESFAS  functions  to  respond  to 
accidents.  In  particular,  the  revision  to  the 
RAS  TS  will  limit  the  time  that  the  RAS  will 
be  vulnerable  to  single  failure  and  will 
therefore  improve  the  system  reliability 
during  an  accident.  As  these  proposed 
changes  constitute  no  physical  change  to  the 
facility  and  only  serve  to  increase  ESF 
function  reliability.  FPL  concludes  that  the 
consequences  of  previously  evaluated 
accidents  are  not  increased.  The  ability  of  the 
ESFAS  to  respond  to  accident  conditions  as 
assumed  in  any  accident  analysis  has  not 
been  affected. 

(2)  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No,  the  proposed  activity  does  not  create 
the  possibility  of  an  accident  of  a  different 
type  than  any  previously  evaluated.  The 
proposed  changes  only  affect  the  ESFAS 
functions  of  RAS,  CSAS,  and  AFAS: 
generally  limiting  the  time  that  any 
instrument  channel  may  be  inoperable  in  a 
bypassed  or  tripped  condition.  No  physical 
plant  changes  are  proposed  in  conjunction 
with  these  revisions.  Thereby,  the  proposed 
changes  do  not  create  any  new  equipment 
interfaces,  equipment  response 
characteristics,  or  operating  configurations. 
Without  creation  of  a  new  interaction  of 
materials,  operating  configuration,  or 
operating  interface,  there  is  no  possibility 
that  the  proposed  changes  can  introduce  a 
new  or  different  kind  of  accident. 

(3)  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
involve  a  significant  reduction  in  a  margin  of 
safety' 

The  margin  of  safety  as  defined  in  the  basis 
for  any  Technical  Specification  or  in  any 
licensing  document  has  not  been  reduced. 
The  TS  Bases  for  the  associated  ESF  LCO 
(Limiting  Condition  for  Operation)  do  not 
explicitly  discuss  a  related  margin  of  safety. 
However,  by  virtue  of  the  increased  ESFAS 
reliability  provided  by  the  proposed 
amendments,  it  is  evident  that  the  margin  of 
safety  will  not  be  reduced  in  any  manner. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 


determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14(300.  )uno  Beach.  Florida  33408- 
0420. 

XFC  Section  Chief:  Richard  P. 
Correia 

Florida  Power  and  Light  Company. 
Docket  Xos.  50-250  and  50-251.  Turkey 
Point  Plant.  Units  3  and  4.  Miami-Dade 
County.  Florida 

Date  of  amendment  request:  October 
17.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  6  8  4.h, 
"Containment  Leakage  Rate  Testing 
Program,"  to  allow  only  one-time 
deviation  from  the  lO-year  frequency  of 
the  performance-based  leakage  rate 
testing  program  for  Type  A  tests  as 
recommended  by  Nuclear  Energy 
Institute.  NEl  94-01.  Revision  0.   • 
industry  Guideline  for  Implementing 
Performance-Based  Option  of  10  CFR 
part  50,  Appendix  ]."  and  endorsed  by 
Regulator\-  Guide  1  163.  "Performance- 
Based  Containment  Leak-Rate  Program." 
The  one-time  deviation  would  allow 
intergrated  leak  rate  testing  (ILRT)  at  no 
more  than  15  years  after  the  last  ILRTs, 
performed  in  November  1992  and 
October  1991  for  Units  3  and  4 
respectively 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  Us  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  to  the  Technical 
Specifications  adds  a  one-time  extension  to 
the  current  interval  for  Type  A  (ILRT)  testing. 
The  current  test  inter\'al  of  ten  years,  based 
on  past  performance,  would  be  extended  on 
a  one-time  basis  to  15  years  from  the  last 
Type  A  test.  The  proposed  extension  to  Type 
A  testing  cannot  increase  the  probability  of 
an  accident  previously  evaluated  since  the 
containment  T\pe  A  testing  extension  is  not 
a  modification,  nor  a  change  to  the  operation 
of  the  plant,  and  the  test  extension  is  not  a 
type  that  could  lead  to  equipment  failure  or 
accident  initiation.  The  proposed  extension 
of  Type  A  testing  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  since  research  documented  in 
NUREG-149.3  has  found  that,  generically, 
very  few  potential  containment  leakage  paths 
are  not  identified  with  Type  B  and  C  tests. 
In  fact,  an  analysis  of  144  ILRT  results, 
including  23  failures,  found  that  no  failures 
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were  due  to  containment  liner  breech.  The 
NL'REG  concluded  that  reducing  the  Type  A 
frequency  to  one  per  twenty  years  was  found 
to  lead  to  an  imperceptible  increase  in  risk. 

Florida  Power  &  Light  provides  a  high 
degree  of  assurance  through  testing  and 
inspection  that  the  containment  will  not 
degrade  in  a  manner  detectable  only  by  Type 
A  testing.  The  last  four  Type  A  tests  for  both 
Turkey  Point  Units  3  and  4  show  leakage 
rates  well  below  ac:ceptance  criteria, 
indicating  a  leak-tight  containment. 
Inspections  required  bv  the  Maintenance 
Rule  110  CFR  50.651  and  ASME  (American 
Society  of  Mechanical  Engineers]  code,  will 
identify  indications  of  containment  structure 
degradation  that  could  affect  that  leak 
tightness  Type  B  and  C  testing  required  by 
Technical  Specifications  will  identify  any 
containment  openings,  such  as  valves,  that 
would  otherwise  be  detected  by  the  Type  A 
tests  These  factors  show  that  the  Turkey 
Point  Units  1  and  4  Type  .\  test  extension 
will  not  represent  a  significant  increase  in 
the  consequences  of  an  accident. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  amendments  to  extend  the  Type  A 
test  frequency  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

(21  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  change  does  not  create  a  new 
or  different  type  of  accident  for  Turkey  Point 
because  no  physical  plant  changes  are  being 
made,  and  no  compensatory  measures  are 
imposed  that  would  create  a  new  failure 
scenario  The  proposed  change  only  requests 
a  one-time  extension  to  the  current  interval 
for  Type  A  testing.  The  current  test  interval 
of  10  years,  based  on  past  performance, 
would  be  extended  on  a  one-time  basis  to  15 
years  from  the  last  Tvpe  A  test. 

The  proposed  extension  to  Type  A  testing 
cannot  create  the  possibility  of  a  new  or 
different  type  of  accident  because  there  are 
no  physical  changes  being  made  to  the  plant, 
and  there  are  no  changes  to  the  operation  of 
the  plant  that  could  introduce  a  new  iaiiure 
mode  creating  an  accident  or  affecting  the 
mitigation  of  an  accident 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  license  amendment  requests 
a  one-lime  extension  to  the  current  interval 
for  Type  A  testing.  The  current  test  interval 
often  years,  based  on  past  performance, 
would  be  extended  on  a  one-time  basis  to  15 
years  from  the  last  Type  A  test.  The  proposed 
extension  to  Type  A  testing  will  not 
significantly  reduce  the  margin  of  safety.  The 
NUREG-1493  generic  study  of  the  effects  of 
extending  containment  leakage  testing  found 
that  a  20-year  test  interval  for  Type  A  leakage 
testing  resulted  in  an  imperceptible  increase 
in  risk  to  the  public  NUREG-1493  found 
that,  generically,  the  design  containment 
leakage  rate  contributed  about  0.1  percent  to 
the  individual  risk  and  that  the  decrease  in 
Type  A  testing  frequency  would  have 
minimal  effect  on  this  risk,  since  95  percent 


of  the  potential  leakage  paths  are  detected  bv 
Type  B  and  C  testing.  A  Turkey  Point  plant- 
specific  risk  calculation  is  consistent  with 
the  generic  conclusions  identified  in, 
NUREG-1493. 

Therefore,  the  proposed  changes  in  this 
license  amendment  will  not  result  in  a 
significant  reduction  in  the  plant's  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  August 
7,  2001. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
create  Technical  Specification  (TS)  3.0.6 
and  associated  bases  to  allow  equipment 
that  was  removed  from  service  or 
declared  inoperable  to  be  returned  to 
service  under  administrative  controls 
solely  to  perform  the  testing  required  to 
demonstrate  its  operability  or  the 
operability  of  other  equipment.  TS  3.0.6 
would  incorporate  the  administrative 
controls  currently  approved  for  use  as 
TS  3.0.5  in  NUREG-1431,  "Standard 
Technical  Specifications  Westinghouse 
Plants."  Revision  2,  dated  April  30. 
2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

Probability  of  Occurrence  of  an  Accident 

Previously  Evaluated 

The  potential  impact  of  temporarily 
returnirjg  the  equipment  to  service  is 
considered  to  be  insignificant  since  the 
equipment  will  either  be  expected  to  be  able 
to  perform  its  required  safety  function  or 
sufficient  redundancy  will  exist  such  that  the 
function  would  still  occur  if  required.  This 
is  addressed  in  Generic  Letter  (GL)  87-09. 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 


Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance  Requirements," 
GL  87-09  states,  "It  is  overly  conservative  to 
assume  that  systems  or  components  are 
inoperable  when  a  surveillance  has  not  been 
performed  because  the  vast  majoritv  of 
surveillances  do  in  fact  demonstrate  that 
systems  or  components  are  operable."  In 
addition,  returning  the  equipment  to  service 
for  testing  will  promote  timelv  restoration  of 
the  equipment.  Therefore,  the  proposed 
changes  do  not  significantly  affect  accident 
initiators  or  precursors. 

The  proposed  change  to  create  a  Bases 
statement  for  TS  3.0  6  provides  explanatory 
information  regarding  the  intent  of  the 
specification  and  how  it  is  to  be 
implemented.  The  proposed  Bases  change 
does  not  alter  requirements  of  the  associated 
TS.  Therefore,  the  effect  of  the  Bases  change 
on  accident  initiators  and  precursors  of  an 
accident  is  bounded  by  the  effect  of  the  TS 
change  as  described  above.  The  format 
changes  are  intended  to  improve  appearance 
and  do  not  alter  any  requirements. 

Therefore,  the  proposed  changes  do  not 
adversely  affect  any  accident  initiators  or 
precursors  and  will  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  change  will  allow 
temporarily  returning  equipment,  that  was 
previously  declared  inoperable,  to  service  in 
a  state  in  which  it  is  expected  to  function  to 
mitigate  the  consequences  of  a  previously 
analyzed  accident.  The  proposed  change  will 
also  permit  temporarily  restoring  inoperable 
equipment  to  service  in  situations  where 
sufficient  redundancy  would  exist  for  its 
function  to  mitigate  the  consequences  of  a 
previously  analyzed  accident  to  be 
performed.  This  will  promote  timely 
restoration  of  equipment  and  capabilities  to 
mitigate  the  consequences  of  an  accident 
previoush'  analyzed 

The  proposed  change  to  include  a  Bases 
statement  for  TS  3.0.6  provides  explanatory 
information  regarding  the  intent  of  the 
specification  and  how  it  is  to  be 
implemented.  The  proposed  Bases  change 
does  not  alter  requirements  of  the  associated 
TS.  Therefore,  the  effect  of  the  Bases  change 
on  offsite  dose  consequences  of  an  accident 
previously  analyzed  is  bounded  by  the  effect 
of  the  TS  change  as  described  above.  The 
format  changes  are  intended  to  improve 
appearance  and  do  not  aher  any 
requirements. 

Therefore,  the  probability  of  occurrence  or 
the  consequences  of  accidents  previously 
evaluated  are  not  significantly  increased, 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  introduce  a 
new  mode  of  plant  operation  and  do  not 
involve  a  physical  modification  to  the  plant. 
Operation  with  the  inoperable  equipment 
temporau-ily  restored  to  service  under 
administrative  controls  is  not  considered  a 
new  mode  of  operation  since  the  equipment 
is  not  being  physically  altered.  As  such,  the 
manner  in  which  it  can  fail  remains  the 
same. 
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The  proposed  change  to  include  a  Bases 
statement  for  TS  3.0.6  provides  explanatory- 
information  regarding  the  intent  of  the 
specification  and  how^  it  is  to  be 
implemented.  The  proposed  Bases  change 
does  not  alter  requirements  of  the  associated 
TS.  Therefore,  the  effect  of  the  Bases  changes 
on  accident  initiators  or  precursors  is 
bounded  by  the  effect  of  the  associated  TS  as 
described  above.  The  format  changes  are 
intended  to  improve  appearance  and  do  not 
alter  any  requirements. 

Therefore,  the  proposed  ch^ges  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  new  TS  3  0.6  can  be  applied 
to  any  structures,  systems,  and  components 
that  are  governed  bv  the  TS   ,\s  such,  the 
proposed  changes  are  applicable  to  every 
margin  of  safety  imposed  by  the  TS. 

The  proposed  change  will  allow 
temporarily  returning  equipment  that  was 
previously  declared  inoperable  to  service  in 
a  state  in  which  it  is  expected  to  function  to 
mitigate  the  consequences  of  a  previously 
analyzed  accident.  The  proposed  change  will 
also  permit  temporarily  restoring  inoperable 
equipment  to  service  in  situations  where 
sufficient  redundancy  would  exist  for  its 
function  to  mitigate  the  consequences  of  a 
previously  analyzed  accident  to  be 
performed.  The  performance  of  the  testing 
should  confirm  the  expected  capabilitv  of  the 
equipment  and  there  is  no  significant  impact 
on  any  TS  safety  setting  or  setpoint. 

There  is  no  margin  of  safety  pertinent  to 
the  proposed  Bases  change.  The  format 
changes  are  intended  to  improve  appearance 
and  do  not  alter  any  requirements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  In  summary,  based  upon  the  above 
evaluation,  l&M  has  concluded  that  the 
proposed  amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W, 
Jenkins.  Esq..  500  Circle  Drive, 
Buchanan,  MI  49107. 

i\7?C  Section  Chief:  William  D. 
Reckley,  Acting  Section  Chief. 

Nebraska  Public  Power  District,  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  May  9, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specification  (TS) 
to  correct  an  error  in  TS  Table  3.3.1.1- 
1  Function  2.b,  correct  a  typographical 
error  in  labeling  surveillance 


requirement  3,3.1,l,13.'and  revise  bases 
pages  B  3.3-8  and  B  3.3-10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

This  change  is  to  correct  an  error  in 
documentation  that  was  introduced  during 
implementation  of , Amendment  151  and 
retained  in  TS  during  the  conversion  to  ITS 
[Improved  Technical  Specifications]  as  well 
as  an  error  that  was  introduced  into  TS 
during  the  conversion  to  ITS  Neither  the 
design  basis  nor  the  functionality  of  the 
instrumentation  is  being  physically  changed 
The  Neutron  Monitoring  system  performs  a 
mitigating  function  and  is  not  an  accident 
initiating  system.  The  actual  mitigating 
function  of  the  Neutron  .Monitoring  is  not 
changed.  Only  an  implied  but  non-existent 
mitigating  capability  is  being  remo\ed  from 
TS.  This  change  does  not  create  or  modify 
any  accident  initiators.  Therefore,  there  is  no 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  APRM  (Average  Power  Range  Monitor] 
system  is  credited  for  mitigating  the 
consequences  of  the  Control  Rod  Drop 
.\ccident.  The  APRM  system  also  provides 
protection  for  the  reactor  to  mitigate  the 
consequences  of  such  abnormal  operational 
transients  as  loss  of  feedwater  heater, 
pressure  regulator  failure,  or  Main  Steam 
Isolation  Valve  closure  The  proposed  change 
will  not  change  the  functionality  or  setpoints 
for  either  the  APRM  Flux-High  (Fixed)  or  the 
APRM  Flux-High  (Biased)  functions. 
Additionally,  the  correction  of  an  incorrect 
Surveillance  Requirement  reference  does  not 
change  how  any  surveillance  is  performed. 
Therefore  the  consequences  of  an  accident 
previously  evaluated  will  not  be  increased 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previousljr  evaluated? 

Since  this  change  in  the  TS  does  not 
involve  a  physical  change  to  the 
instrumentation,  to  the  setpoints,  or  to  the 
design  or  functionalitv  of  the  circuitry  for 
reactor  scram  on  APRM  Flux-High,  fixed  or 
flow-biased,  the  change  does  not  create  a 
possibility  of  a  new  or  different  kind  of 
accident  not  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  setpoints  for  the  Neutron  Flux-High 
instrumentation  are  not  changed  by  this 
proposed  TS  change  The  safety  function 
allowable  value  setpoint  remains  at  less  than 
or  equal  to  120%  RTF  (rated  thermal  power]. 
The  formula  for  the  APRM  Flux-High  (fiow 
biased)  is  not  being  changed.  Since  neither  of 
these  is  being  changed,  the  margin  of  safety 
is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee  Mr.  John  R. 
McPhail.  Nebraska  Public  Power 
District.  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A  Gramm. 

North  Atlantic  Energy-  Senice 
Corporation.  Docket  No.  50-443. 
Seabrook  Station.  Unit  No.  1, 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  August  6. 
2001,  as  supplemented  November  2. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Seabrook  Station  Technical 
Specifications  (TS)  Index.  TS  1.0. 
'Definitions."  and  TS  Table  1.2. 
"Operational  Modes."  to  refiecf  the 
improved  Standard  Technical 
Specifications  for  Westinghouse  plants. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

The  proposed  changes  to  TS  Index.  TS  1.0 
and  TS  Table  1.2  are  changes  that  do  not 
change  an\  structures,  systems  or 
components  (SSCs)  thus,  the  proposed 
change  does  not  adversely  affect  accident 
initiators  or  precursors  nor  alter  the  design 
assumptions,  conditions,  and  configuration 
of  the  facility.  In  addition,  the  proposed 
c:hanges  do  not  affect  the  manner  in  which 
the  plant  responds  in  normal  operation, 
transient  or  accident  conditions.  The 
proposed  changes  do  not  alter  or  prevent  the 
ability  of  SSCs  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptance  limits 
assumed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  Finally,  while 
these  changes  may  afford  North  Atlantic 
operational  flexibility,  the  changes  are  an 
enhancement  and  do  not  affect  plant  safety. 

The  proposed  changes  do  not  affect  the 
source  term,  containment  isolation  or 
radiological  release  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  previouslv  evaluated  in  the 
Seabrook  Station  UFSAR.  Further,  the 
proposed  changes  do  not  increase  the  types 
and  amounts  of  radioactive  effiuent  that  may 
be  released  offsite.  nor  significantly  increase 
individual  or  cumulative  occupational/ 
public  radiation  exposures. 

Therefore,  it  is  concluded  that  these 
proposed  revisions  to  TS  Index,  TS  10  and 
TS  Table  1.2  do  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 
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2  Thi'  proposed  changes  do  not  create  the 
possibility  of  a  new  (jr  different  kind  of 
accident  from  anv  previously  evaluated. 

This  Isifj  proposed  changes  to  TS  Index, 
TS  1.0  and.TS  Table  1.2  are  changes  that  do 
not  change  the  operation  or  the  design  basis 
of  any  plant  system  or  component  during 
normal  or  accident  conditions.  The  proposed 
change  incorporates  definitions  delineated  in 
the  impro\ed  Standard  Technical 
Speciricalions  (NL'RE(r-14.il).  The  proposed 
changes  do  not  inilude  anv  physical  changes 
to  the  plant.  In  addition,  the  proposed 
changes  do  not  change  the  function  or 
operation  of  plant  equipment  or  introduce 
any  new  failure  mechanisms.  The  plant 
equipment  will  continue  to  respond  per  the 
design  and  analyses  and  there  will  not  be  a 
malfunction  of  a  new  or  different  type 
introduced  by  the  proposed  changes. 

The  proposed  changes  are  administrative 
in  nature  and  only  correct,  update  and  clarify 
the  Seahrook  Station  Operating  License  to 
reflect  the  definitions  in  the  improved 
Standard  Technical  Specifications.  The 
proposed  changes  do  not  modify  the  facility 
nor  do  they  affect  the  plant's  response  to 
normal,  transient  or  accident  conditions.  The 
f:hanges  do  not  introduce  a  new  mode  of 
plant  operation.  While  these  changes  may 
afford  North  Atlantic  operational  flexibility, 
the  changes  are  an  enhancement  and  do  not 
affect  plant  safety.  The  plant's  design  and 
design  basis  are  not  revised  and  the  current 
.safety  analyses  remains  in  effect. 

Thus,  these  proposed  revisions  to  TS 
Index.  TS  1.0  and  TS  Table  1.2  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  to  TS  Index.  TS  \.0 
and  TS  Table  12  are  administrative  in  nature 
and  only  (  orrect.  update  and  clarifv  the 
Seabrook  Station  Operating  License  to  reflect 
the  improved  Standard  Technical 
Spe(  ifications.  While  these  changes  may 
aftorii  \orth  .Atlantic  operational  flexibility. 
the  (  hdcges  .ire  an  enhancement  and  do  not 
affect  pUn!  safety.  The  safety  margins 
established  through  Limiting  Conditions  for 
Operation.  Limiting  Safety  System  Settings 
and  .Safety  Limits  as  specified  in  the 
Technical  Specifications  are  not  revised  nor 
is  the  plant  design  revised  by  the  proposed 
changes. 

Thus,  it  is  concluded  that  these  proposed 
revisions  to  TS  Index.  TS  1.0  and  TS  Table 
1.2  do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  above  evaluation.  North 
.Atlantic  i  oncludes  that  the  proposed  changes 
to  TS  Index.  TS  10  and  TS  Table  1.2  do  not 
constitute  a  significant  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel, 


Northeast  Utilities  Service  Compciny, 
P.O.  Box  270.  Hartford,  CT  06141-0270. 
NEC  Section  Chief:  James  W.  Clifford. 

Nuclear  Management  Companv,  LLC, 
Docket  No.  50-255.  Palisades  Plant,  Van 
Buren  County.  Michigan 

Date  of  amendment  request: 
November  2,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  fTS)  Table 
3.3.1-1,  Item  1.  "Variable  High  Power 
Trip"  (VHPT).  by  increasing  the 
maximum  allowable  value  for  the  VHPT 
from  106.5  percent  to  111  percent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Nuclear  Management  Company  has 
evaluated  whether  or  not  a  significant 
hazards  consideration  is  involved  with  the 
proposed  amendment  by  focusing  on  the 
three  standards  set  forth  in  10  CFR  50.92. 
"Issuance  of  Amendment."  The  following 
evaluation  supports  the  finding  that 
operation  of  the  facility  in  accordance  with 
the  proposed  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  maximum 
Allowable  Value  for  the  Variable  High  Power 
Trip  (VHPT)  function  in  the  Technical 
Specifications  would  not  change  or  remove 
any  considerations  of  uncertainties  from  the 
FSAR  [Final  Safety  Analysis  Report]  Chapter 
14  Safety  .Analysis.  The  methodology  that 
was  utilized  in  determining  the 
recommended  change  in  the  maximum 
allowable  value  follows  standard  ANSI/IS.A- 
S67. 04-1994,  "Setpoints  for  Nuclear  Safety- 
Related  Instrumentation,"  and  NRC 
Regulatory  Guide  1.10.5,  'Setpoints  for 
Safety-Related  Instrumentation,"  Revision  3. 
With  the  proposed  changes  to  the  maximum 
allowable  value  and  calculated  setpoint  of 
the  VHPT  in  place,  the  reactor  is  still 
protected  from  reaching  the  analytical  limit 
of  115%  reactor  power. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  change  to  the 
Technical  Specifications  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  to  the  maximum 
Allowable  Value  and  Calculated  Setpoint  for 
the  Variable  High  Power  Trip  function  in  the 
Technical  Specifications  would  not  change 
or  add  a  system  function.  The  proposed 
change  alters  the  way  the  uncertainties 
(including  uncertainties  of  instrument 
measurement  and  calibration)  are  accounted 
for  without  actually  removing  uncertainties 
from  the  calculation.  This  proposed  change 


follows  the  .standard  ANS1/ISA-S67. 04-1994 
and  NRC  Regulatory  Guide  1.105.  Revision  3. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previouslv 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safetv. 

The  proposed  change  to  the  maximum 
Allowable  Value  for  the  Variable  High  Power 
Trip  function  in  the  Technical  Specifications 
would  account  for  all  uncertainties  in  the 
VHP  trip  setpoint  calculation,  instead  of 
taking  them  into  account  in  the  maximum 
allowable  value  calculation,  as  is  currentlv 
done.  In  addition,  double  accounting  for 
nuclear  instrumentation  uncertainties  has 
been  removed.  The  uncertainties  will  still  be 
taken  into  account  in  determining  the 
calculated  setpoint  based  on  the  maximum 
allowable  value  of  the  VHPT.  in  accordance 
with  the  standard  ANSI/ISA-S67. 04-1 994 
and  NRC  Regulatory  Guide  1.105.  Revision  3. 
This  methodology  continues  to  assure  that 
the  Analytical  Limit  will  not  be  exceeded. 

Therefore,  the  proposed  change  to  the 
Technical  Specifications  would  not  involve  a 
significant  reduction  in  a  margin  of  .safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  upon  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udr\-s,  Esquire,  Consumers  Energy 
Company.  212  West  Michigan  Avenue, 
Jackson.  Michigan  49201. 

NRC  Section  Chief:  William  D. 
Reckley  (Acting). 

Nuclear  Management  Companv.  LLC. 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Units  1  and  2, 
Town  of  Two  Creeks.  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
November  1.  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TSs)  to  allow  a  one-time  extension  of 
the  allowed  outage  time  for  the  control 
room  emergencv  filtration  svstem 
(CREFS)  from  7'days  to  30  days.  The 
licensee  is  requesting  this  one-time 
change  in  order  to  implement 
modifications  to  the  CREFS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1   Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 
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The  operability  of  CREFS  ensures  that  the 
control  room  will  remain  habitable  for 
operators  during  and  following  all  credible 
accident  conditions.  The  inoperability  or 
failure  of  CREFS  is  not  an  accident  initiator 
or  precursor.  Therefore,  the  probability  of  an 
accident  previously  evaluated  will  not  be 
significantly  increased  as  a  result  of  the 
proposed  change.  Because  design  limitations 
continue  to  be  met  and  the  integrity  of  the 
reactor  coolant  system  pressure  boundary  is 
not  challenged,  the  assumptions  employed  in 
the  calculation  of  the  offsite  radiological 
doses  remain  valid.  Control  room  dose 
calculations  are  not  affected  outside  the 
limited  one-time  period  when  the  CREFS 
modifications/upgrades  are  ongoing. 

During  the  period  that  CREFS  will  be 
inoperable,  temporary  ventilation  will 
provide  adequate  filtration  to  the  control 
room  and  adequate  cooling  to  the  control  and 
computer  rooms.  The  effectiveness  of  the 
temporary  filtration  provided  during  this  30 
day  period  is  not  significantly  less  than  that 
of  the  permanently  installed  CREFS.  Only  the 
duration  of  a  currently  allowed  outage  time 
is  being  changed,  with  commensurate 
compensatory  measures  being  taken. 
■  Therefore,  the  consequences  of  an  accident 
previously  evaluated  will  not  be  significantly 
increased  as  a  result  of  the  proposed  change. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  for  a  new  or  different  type 
of  accident  from  any  accident  previously 
evaluated  is  not  created  as  a  result  of  this 
amendment.  The  evaluation  of  the  effects  of 
the  proposed  changes  indicate  that  all  design 
standards  and  applicable  safety  criteria  limits 
are  met.  These  changes  therefore  do  not 
cause  the  initiation  of  any  new  or  different 
accident  nor  create  any  new  failure 
mechanisms. 

Equipment  important  to  .safety  will 
continue  to  operate  as  designed.  Only  the 
duration  of  a  system's  allowed  outage  time  is 
being  changed.  Component  integrity  is  not 
challenged.  The  changes  do  not  result  in  any 
event  previously  deemed  incredible  being 
made  credible.  The  changes  do  not  result  in 
more  adverse  conditions  or  result  in  any 
increase  in  the  challenges  to  safety  svstems. 
Therefore,  operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  will  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  CREFS  functions  to  mitigate  the  effects 
of  accidents.  Implementation  of  the 
modifications/upgrades  will  require 
removing  the  system  from  service  for  a 
period  of  time  longer  than  presently  allowed 
by  the  Technical  Specification.  This  results 
in  a  longer  period  during  which  the 
consequences  of  a  design  basis  accident, 
affecting  the  dose  of  control  room  personnel, 
may  be  slightly  increased  During  the  period 
that  CREFS  will  be  inoperable,  a  temporary 


ventilation  system  will  provide  adequate 
filtration  to  the  control  room  and  adequate 
cooling  to  the  control  and  computer  rooms. 
The  effectiveness  of  the  temporary  filtration 
provided  during  this  30  day  period  is  not 
significantly  less  than  that  of  the 
permanently  installed  CREFS.  Only  the 
duration  of  a  currently  allowed  outage  time 
is  being  changed,  with  commensurate 
compensatory  measures  being  taken.  There 
are  no  new  or  significant  changes  to  the 
initial  conditions  contributing  to  accident 
severity  or  consequences.  The  proposed 
modification  will  not  otherwise  affect  the 
plant  protective  boundaries,  will  not  cause  a 
release  of  fission  products  to  the  public,  nor 
will  it  degrade  the  performance  of  any  other 
SSCs  important  to  safety.  The  analysis  for  the 
limiting  design  basis  accident,  the  large  break 
LOCA,  has  a  significant  amount  of 
conservatism  built  in  to  account  for 
uncertainties  in  system  performance  an 
analysis  techniques.  This  conservative 
margin  of  safety,  along  with  the  temporan,- 
filtration  unit,  provide  a  high  level  of 
confidence  that  the  health  and  safety  of  the 
operators  will  be  maintained,  such  that  they 
will  be  able  to  prevent  or  mitigate  an  event. 
Therefore,  removing  the  CREFS  from  service 
for  30  days  on  a  one-time  basis  to  permit 
system  upgrading,  will  not  significantly 
reduce  the  margin  of  safety.  The 
improvements  to  CREFS  resulting  from  the 
proposed  modifications  will  enhance 
operator  protection  against  conditions 
resulting  from  a  design  basis  accident  and 
therefore  provide  a  net  benefit  to  radiological 
health  and  reactor  safety. 

Conclusion 

Operation  of  the  Point  Beach  Nuclear  Plant 
in  accordance  with  the  proposed 
amendments  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  analyzed;  will  not 
result  in  a  new  or  different  kind  of  accident 
from  any  accident  previously  analyzed:  and. 
does  not  result  in  a  significant  reduction  in 
any  margin  of  safety.  Therefore,  operation  of 
PBNP  [Point  BeachNuclear  Plant]  in 
accordance  with  the  proposed  amendments 
does  not  result  in  a  significant  hazards 
determination. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  thai  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman.  Potts,  and 
Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  William  Reckley 
(Acting). 

PPL  Susquehanna.  LLC.  Docket  Nos  50- 
387  and  50-388.  Susquehanna  Steam 
Electric  Station  ISSESl.  Units  1  and  2. 
Luzerne  County.  Pennsylvania 

Date  of  amendment  request:  Octubei 
18.  2001. 


Description  of  amendment  request: 
The  proposed  amendments  would 
modif\  the  Technical  Specification 
Sur\eillance  Requirement  (SR)  3.4.3.1 
for  testing  of  the  main  steam  safety  relief 
valves  (MSRVs)  so  that  the  setpoint 
tolerance  for  ",\s-Found"  testing  would 
be  changed  from  ±1  percent  to  ±  3 
percent  The  requirements  for  testing  of 
the  tolerances  associated  with  "As-left" 
testing  would  remain  unchanged  .\n 
editorial  change  would  also  be  made  to 
remo\e  a  note  regarding  an  associated 
relief  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  action  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  as  previously 
evaluated. 

The  proposed  change  allows  an  increase  in 
the  as-found  MSRV  safety  mode  setpoint 
tolerance,  determined  by  test  after  the  valves 
have  been  removed  from  service,  from  ±1% 
to  ±3%.  The  proposed  change  does  not  alter 
the  TS  3.4.3  Surveillance  Requirements  on 
the  nominal  MSRV  safety  mode  lift  setpoints. 
the  MSRV  relief  mode  setpoints.  the  required 
frequency  for  the  MSRV  lift  setpoint  tests,  or 
the  number  of  MSRVs  required  to  be 
operable. 

Consistent  with  current  requiremi.its,  this 
change  continues  to  require  that  these  valves 
be  adjusted  to  within  ±1%  of  their  nominal 
lift  setpoints  following  testing.  The  proposed 
action  does  not  change  any  other  behavior  or 
operation  of  any  MSRV,  and  therefore,  has  no 
significant  impact  on  the  reactor  operation.  It 
also  has  no  significant  impact  on  response  to 
any  perturbation  of  reactor  operation 
including  transients  and  accidents  previously 
analyzed  in  the  Final  Safetv  .Analysis  Report 
(FSAR). 

The  proposed  action  does  not  involve 
physical  changes  to  the  valves,  nor  does  it 
change  the  safety  function  of  the  valves  The 
proposed  TS  revision  involves  no  significant 
changes  to  the  operation  of  any  systems  or 
components  in  normal  or  accident  operating 
conditions  and  no  changes  to  existing 
structures,  systems,  or  components. 
Therefore,  these  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

Generic  considerations  related  to  the 
change  in  setpoint  tolerance  were  addressed 
in  NEDC-31753P.  "BWROG  In-Service 
Pressure  Relief  Technical  Specification 
Revision  Lit:ensing  Topical  Report."  and 
were  reviewed  and  approved  by  the  NRC  in 
a  Safety  Evaluation  Report  (SER)  dated 
March  8.  1993.  The  plant  specific 
evaluations,  required  by  the  NRC's  SER  and 
performed  to  support  this  proposed  change, 
show  that  there  is  adequate  margin  to  the 
design  core  thermal  limits  and  to  the  reactor 
vessel  pressure  limits  using  a  i3%  setpoint 
tolerance.  These  analvses  also  show  that 
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operation  of  the  high  pressure  coolant 
iniei  lion  fliFCll  and  reactor  core  isolation 
cooling  (RCIC)  systems  are  not  adversely 
affected  and  the  containment  response  from 
a  loss  of  coolant  accident  is  acceptable.  The 
plant  systems  associated  with  these  proposed 
changes  are  capable  of  meeting  all  applicable 
design  basis  requirements  and  retain  the 
capability  to  mitigate  the  consequences  of 
accidents  described  in  the  FSAR.  Therefore. 
these  changes  do  not  involve  an  increase  in 
the  consequences  of  any  accident  previously 
evaluated. 

Therefore,  the  proposed  amendment  does 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  action  does  not  create  a 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated. 

The  proposed  change  was  developed  in 
accordance  with  the  provisions  contained  in 
the  NRC  SER.  dated  March  8.  1093.  for  the 

BUR  Owners  Group  Inservice  Pressure 
Relief  Technical  Specification  Revision 
Licensing  Topical  Report."  NEIX:-31753P. 
The  revised  MSRV  setpoint  tolerance  limit 
does  not  adversely  impact  the  operation  of 
any  safety-related  component  or  equipment. 
Since  the  proposed  action  does  not  involve 
hardware  changes,  significant  c:hanges  to  the 
operation  of  any  systems  or  components,  nor 
changes  to  existing  structures,  systems,  or 
components,  there  is  no  possibility  that  a 
new  or  different  kind  of  accident  is  created. 

The  proposed  change  to  allow  an  increase 
in  the  MSRV  safety  mode  setpoint  tolerance 
from  ±1%  to  ±3%  does  not  alter  the  nominal 
MSRV  lift  setpoints  or  the  number  of  MSRVs 
currently  required  to  be  operable  by  SSES 
Technical  Specifications.  The  proposed 
action  does  not  involve  physic:al  changes  to 
the  valves,  nor  does  it  change  the  safety 
function  of  the  valves.  The  proposed  action 
does  not  involve  a  physical  alteration  of  any 
existing  plant  equipment.  No  new  or 
different  equipment  is  being  installed.  There 
is  no  alteration  to  the  parameters  within 
which  the  plant  is  normally  operated.  As  a 
result  no  new  failure  modes  are  being 
introduced.  There  are  no  changes  in  the 
procedures  governing  normal  plant 
operation,  nor  the  procedures  utilized  to 
respond  to  plant  transients. 

Therefore,  the  proposed  amendment  does 
not  create  fhe  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  action  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  action  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Kstablishment  of  the  ±3%  MSRV  safety 
Metpoint  tolerance  limit  does  not  adversely 
impact  the  operation  of  any  safety-related 
component  or  equipment.  Engineering 
evaluations  concluded  that  there  are  no 
significant  impacts  on  fuel  thermal  limits, 
safety  related  systems,  structures  or 
components,  and  no  significant  impact  on 
the  accident  analyses  associated  with  the 
proposed  (.hanges. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components,  the  parameters  within 
which  the  plant  is  operated,  and  the 
establishment  of  the  setpoints  for  the 


actuation  ol  equipment  relied  upon  to 
respond  to  an  event.  The  proposed  change 
does  not  significantly  impact  the  condition  or 
performance  of  structures,  systems,  and 
components  relied  upon  for  accident 
mitigation. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp. 
Esquire.  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3.  Allentown.  PA  18101-1179. 

NRC  Section  Chief:  Lakshminaras 
Raghaven. 

Southern  Nuclear  Operating  Company, 
Inc..  Georgia  Power  Company, 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia. 
City  ofDalton.  Georgia.  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant.  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request: 
September  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
suppoil  extension  of  the  operating  cycle 
from  18  months  to  24  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licenseb  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Th(  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabi  ity  or  consequences  of  an  accident 
previouily  evaluated. 

a.  Suiieillance  Testing  Interval  Extensions. 

The  proposed  Technical  Specification  (TS) 
change  nvolve^  a  change  in  the  surveillance 
testing  ^tervals  to  facilitate  a  change  in  the 
operating  cycle  from  18  months  to  24 
monthsjThe  proposed  TS  change  does  not 
physically  impact  the  plant,  nor  does  it 
impact  ^ny  design  or  functional  requirements 
of  the  associated  systems.  That  is.  the 
propose^  TS  change  neither  degrades  the 
performpnce  of,  nor  increases  the  challenges 
to,  any  ^fety  systems  assumed  to  function  in 
the  plarfl  safety  analysis.  The  proposed  TS 
change  neither  impacts  the  TS  SRs 
[surveiljance  requirements]  themselves  nor 
the  manlier  in  which  the  surveillances  are 
performed. 

In  addition,  the  proposed  TS  change  does 
not  introduce  any  accident  initiators,  since 
no  accit  ents  previously  evaluated  relate  to 
the  frequency  of  surveillance  testing.  Also, 
evaluatian  of  the  proposed  TS  change 


demonstrates  that  the  availability  of 
equipment  and  systems  required  to  prevent 
or  mitigate  the  radiological  consequences  of 
an  accident  is  not  significantly  affected 
because  of  other,  more  frequent  testing  that 
is  performed,  the  availability  of  redundant 
systems  and  equipment,  or  the  high 
reliability  of  the  equipment.  Since  the  impact 
on  the  systems  is  minimal,  it  is  concluded 
the  overall  impact  on  the  safety  analysis  is 
negligible. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
.maintenance  records  indicate  there  is  no 
evidence  of  any  failure  that  would  invalidate 
the  above  conclusions.  Therefore,  the 
proposed  TS  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

b.  Allowable  Value  Changes. 

A  change  in  Allowable  Values  is  proposed 
for  Table  3.3.5.1-1.  Item  2.f.  The  proposed 
change  is  the  result  of  application  for  the 
Hatch  Instrument  Setpoint  Methodology 
using  plant-specific  drift  values.  Application 
of  this  methodology  results  in  Allowable 
Values  that  more  accurately  reflect  total 
instrumentation  loop  accuracv.  as  well  as 
that  of  test  equipment  and  calculated  drift 
between  surveillances.  The  proposed  change 
will  not  result  in  an\  hardware  changes.  The 
instrumentation  is  not  assumed  to  be  an 
initiator  of  any  analyzed  event.  Existing 
operating  margin  between  plant  conditions 
and  actual  plant  setpoints  is  not  significantly 
reduced  due  to  the  proposed  changes.  The 
role  of  the  instrumentation  is  in  mitigating 
and  thereby,  limiting  the  consequences  of 
accidents. 

The  .allowable  Values  were  developed  to 
ensure  the  design  and  safety  analysis  limits 
are  satisfied.  The  methodology  used  for  the 
development  of  the  Allowable  Values 
ensures:  1)  the  affected  instrumentation 
remains  capable  of  mitigating  design  basis 
events  as  described  in  the  safety  analysis  and 
2)  the  results  and  radiological  consequences 
described  in  the  safety  analysis  remain 
bounding.  Additionally,  the  proposed  change 
does  not  alter  the  plant's  ability  to  detect  and 
mitigate  events.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

c.  Snr\eillance  Testing  Inter\al  Reduction 
to  Semiannual. 

The  proposed  TS  change  involves  a 
reduction  in  the  surveillance  testing  interval 
from  18  months  to  184  days  for  the 
instrumentation  associated  with  Table 
3.3.8.2-1,  The  shorter  intervals  are  based 
upon  the  plant-specific  results  of  a  review  of 
the  sur\eillanre  test  history  for  the  devices. 
The  implementing  procedures  for  these  SRs 
have  been  performed  on  a  184-dav  interval 
for  a  number  of  years,  and  this  change  more 
accurately  reflects  a(  tual  plant  maintenance 
practices.  The  proposed,  more  restrictive  TS 
change  does  not  phvsicallv  impact  the  plant, 
nor  does  it  impact  any  design  or  functional 
requirements  of  the  associated  systems.  That 
is.  the  [jroposed  TS  change  neither  degrades 
the  performance  of,  nor  increases  the 
challenges  to.  any  safetv  systems  assumed  to 
function  in  fhe  safet\  analysis.  This  proposed 
TS  change  neither  impacts  the  TS  SRs 
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themselves  nor  the  manner  in  which  the 
surveillances  are  performed. 

In  addition,  the  proposed  TS  change  does 
not  introduce  any  accident  initiators,  since 
no  accidents  previously  evaluated  relate  to 
the  frequency  of  surveillance  testing.  The 
proposed  TS  intervals  demonstrate  that  the 
equipment  and  systems  required  to  prevent 
or  mitigate  the  radiological  consequences  of 
an  accident  are  continuing  to  meet  the 
assumptions  of  the  setpoint  evaluation  on  a 
more  frequent  basis.  Since  the  impact  on  the 
systems  is  minimal,  and  the  assumptions  of 
the  safety  analyses  are  maintained,  it  is 
concluded  the  overall  impact  on  the  plant 
safety  analysis  is  negligible. 

Furthermore,  setpoint  drift  evaluations 
prepared  for  the  subject  instrumentation 
show  that  the  existing  Allowable  Values  are 
acceptable  without  change.  Therefore,  the 
proposed  TS  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

d.  Change  of  CHANNEL  CALIBRATION  to 
CHANNEL  FUNCTIONAL  TEST  for  Float 
Switches. 

The  proposed  TS  change  involves  a  change 
in  the  SRs  ft-om  CHANNEL  CALIBRATIONS 
to  CHANNEL  FUNCTIONAL  TESTS  for  float 
switches  used  in  Table  3.3.1.1-1,  Item  7.b; 
Table  3.3.5.1-1,  Item  3.d:  and  Table  3.3.5.2- 
1.  Items  3  and  4.  The  float  switches  are 
mechanical  devices  that  require  mechanical 
setting  at  the  proper  level  only.  Because  fhe 
devices  cannot  be  significantly  adjusted 
without  a  physical  change  in  the  location  of 
the  installation,  the  CHANNEL 
FUNCTIONAL  TEST  provides  all  the 
functionality  of  a  CHANNEL  CALIBRATION 
for  this  type  of  device.  Therefore,  the  change 
in  type  of  SR  does  not  impact  the  actual 
testing  requirements  for  the  subject  devices. 

The  proposed  TS  change  does  not 
physically  impact  the  plant,  nor  does  it 
impact  any  design  or  functional  requirements 
of  the  associated  systems.  That  is.  the 
proposed  TS  change  neither  degrades  the 
performance  of,  nor  increases  the  challenges 
to,  any  safety  systems  assumed  to  function  in 
the  safety  analysis.  The  proposed  TS  change 
does  not  impact  the  manner  in  which  the 
surveillances  are  performed. 

In  addition,  the  proposed  TS  change  does 
not  introduce  any  accident  initiators,  since 
the  same  functional  requirements  exist  with 
the  proposed  change.  Also,  evaluation  of  the 
proposed  TS  change  demonstrates  the 
availability  of  equipment  and  systems 
required  to  prevent  or  mitigate  the 
radiological  consequences  of  an  accident  is 
not  significantly  affected  because  of  the 
availability  of  redundant  systems  and 
equipment  and  the  high  reliability  of  the 
equipment.  Since  the  impact  on  the  systems 
is  minimal,  it  is  concluded  the  overall  impact 
on  the  plant  safety  analysis  is  negligible. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicated  that  there  was 
no  evidence  of  any  failures  that  would 
invalidate  the  above  conclusions.  Therefore, 
the  proposed  TS  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

a.  Surveillance  Testing  Interval  Extensions. 
The  proposed  TS  change  involves  a  change 

in  the  surveillance  testing  intervals  to 
facilitate  a  change  in  the  operating  cycle 
length.  The  proposed  TS  change  does  not 
introduce  any  failure  mechanisms  of  a 
different  type  than  those  previously 
evaluated,  since  there  are  no  physical 
changes  being  made  to  the  facility.  No  new 
or  different  equipment  is  being  installed.  No 
installed  equipment  is  being  operated  in  a 
different  manner.  As  a  result,  no  new  failure 
modes  are  introduced.  In  addition,  the  SRs 
themselves,  and  the  manner  in  which 
surveillance  tests  are  performed,  remain 
unchanged. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicate  there  is  no 
evidence  of  any  failure  that  would  invalidate 
the  above  conclusions.  Therefore,  the 
proposed  TS  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

b.  Allowable  Value  Changes. 

The  proposed  change  in  Allowable  Values 
is  the  result  of  application  of  the  Instrument 
Setpoint  Methodology  using  plant-specific 
drift  values  and  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  is  based  upon  the  fact  that 
the  method  and  manner  of  plant  operation 
are  unchanged. 

The  use  of  the  proposed  Allowable  Values 
does  not  impact  safe  operation  of  the  plant 
in  that  the  safety  analysis  limits  are 
maintained.  The  proposed  change  in 
Allowable  Values  involves  no  system 
additions  or  physical  modifications  to  plant 
systems.  The  Allowable  Values  are  revised  to 
ensure  the  affected  instrumentation  remains 
capable  of  mitigating  accidents  and 
transients.  Plant  equipment  will  not  be 
operated  in  a  manner  different  from  previous 
operation,  except  that  setpoints  may  be 
changed.  Since  operational  methods  remain 
unchanged  and  the  operating  parameters 
were  evaluated  to  maintain  the  plant  within 
existing  design  basis  criteria,  no  different 
type  of  failure  or  accident  is  created. 

c.  Surveillance  Testing  Inter\'al  Reductions 
to  Semiannual. 

The  proposed  TS  change  involves  a  change 
in  the  surveillance  testing  interval  due  to  the 
review  of  the  sur\'eillance  test  history  of  the 
subject  devices.  Also,  the  semiannual  tests 
reflect  current  HNP  calibration  practices.  The 
proposed  TS  change  does  not  introduce  any 
failure  mechanism  of  a  different  type  than 
those  previously  evaluated,  since  the 
proposed  change  makes  no  physical  changes 
to  the  plant.  No  new  or  different  equipment 
is  being  installed.  No  installed  equipment  is 
being  operated  in  a  different  manner. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicate  there  is  no 
evidence  of  any  failure  that  would  invalidate 
the  above  conclusions.  Therefore,  the 
proposed  TS  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


d  Change  of  CHANNEL  CALIBRATION  to 
CHANNEL  FUNCTIONAL  TEST  for  Float 
Switches. 

The  proposed  TS  change  does  not  impact  . 
the  actual  testing  requirements  for  the  subject 
devices.  The  proposed  TS  change  does  not 
introduce  any  failure  mechanism  of  a 
different  type  than  those  previously 
evaluated,  since  the  proposed  change  makes 
no  physical  changes  to  the  plant.  No  new  or 
different  equipment  is  being  installed.  No 
installed  equipment  is  being  operated  in  a 
different  manner.  As  a  result,  no  new  failure 
mode  is  being  introduced.  In  addition,  the 
SRs  themselves,  and  the  manner  in  which 
surveillance  tests  are  performed,  remain 
unchanged. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicates  there  is  no 
evidence  of  any  failure  that  would  invalidate 
the  above  conclusions.  Therefore,  the 
proposed  TS  change  does  not  create  the 
possibilily  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

a.  Surveillance  Testing  Interval  Extensions. 

Although  the  proposed  TS  change  results 
in  changes  in  the  interval  between 
surveillance  tests,  the  impact,  if  any.  on 
system  availability  is  minimal,  based  upon 
other,  more  frequent  testing  that  is 
performed,  the  existence  of  redundant 
systems  and  equipment,  or  overall  s\'slem 
reliability.  Evaluations  show  there  is  no 
evidence  of  any  time-dependent  failure  that 
would  impact  the  system  availability'. 

The  proposed  change  does  not  significantly 
impact  the  condition  or  performance  of 
slrudures.  systems,  and  components  relied 
upon  for  accident  mitigation.  The  proposed 
change  does  not  significantly  impact  any 
safety  analysis  assumptions  or  results. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

b  Allowable  Value  Changes. 

The  proposed  change  does  not  involve  a 
reduction  in  a  margin  of  safety.  The  proposed 
change  was  developed  using  a  methodology 
to  ensure  safety  analysis  limits  are  not 
exceeded.  As  such,  this  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

c.  Surveillance  Testing  Interval  Reductions 
to  Semiannual. 

The  proposed  TS  change  results  in  a 
shorter  interval  between  surveillance  tests  to 
ensure  the  assumptions  of  the  safety  analysis 
are  maintained.  The  impact,  if  any.  on  system 
availability  is  minimal,  as  a  result  of  the 
more  frequent  testing  that  is  performed.  The 
proposed  change  does  not  significantly 
impact  the  condition  or  performance  of 
structures,  systems,  and  components  relied 
upon  for  accident  mitigation.  The  proposed 
change  does  not  significantly  impact  any 
safety  analysis  assumptions  or  results. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safetv. 

d.  Change  of  CHANNEL  CALIBRATION  to 
CHANNEL  FUNCTIONAL  TEST  lor  Float 
Switches. 
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The  proposed  IS  change  does  not  impact 
the  actual  testing  requirements  for  the  subject 
devices.  The  impact,  if  any.  on  system 
wailabilily  due  to  this  change  is  minimal, 
based  upon  the  existence  of  redundant 
systems  and  equipment  and  overall  system 
reliability. 

An  historical  review  of  surveillance  test 
results  and  associated  maintenance  records 
indicates  there  is  no  evidence  of  anv  failure 
that  would  invalidate  the  above  conclusions. 
The  proposed  change  does  not  significantly 
impact  the  condition  or  performance  of 
structures,  systems,  and  components  relied 
upon  for  accident  mitigation.  The  proposed 
change  does  not  significantly  impact  any 
safety  analysis  assumptions  or  results. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfif>d  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Ir  .  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NVV., 
Washington,  DC  20037. 

SRC  Section  Chief:  Richard  J,  Laufer, 
Acting. 

Southern  Nuclenr  Operating  Company, 
Inc..  Georgia  Power  Companv. 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia. 
Citv  nfPalton.  Georgia.  Docket  Nos.  50- 
Ul  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant.  Units  1  and  2.  Appling  County. 
Georgia 

Date  of  amendment  request: 
September  20.  2001. 

Description  nf  amendment  request: 
The  proposed  amendments  would 
change  specified  surveillances  from  92 
days  to  184  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  50.91(a),  the 
licensee  has  provided  its  analvsis  of  the 
issue  of  no  significant  hazards 
consideratum,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specifications 
(TS)  change  involves  an  increase  in  the 
surveillance  testing  intervals  for  various 
Surveillance  Requirements  (SRs)  from  92 
days  to  184  days.  The  proposed  TS  changes 
do  not  physically  impact  the  plant,  nor  do 
they  impact  any  design  or  functional 
requirements  of  the  associated  systems.  That 
is.  the  proposed  TS  change  does  not  degrade 
the  performance  of.  or  increase  the 
challenges  to,  any  safety  systems  assumed  to 


functio|i  in  the  safety  analysis.  The  proposed 
TS  chaiges  neither  impact  the  TS  SRs 
themselves  nor  the  way  in  which  the 
surveillances  are  performed.  In  addition,  the 
proposed  TS  change  does  not  introduce  any 
acciderjl  initiators,  since  no  accidents 
previously  evaluated  relate  to  the  frequency 
of  surveillance  testing.  Also,  evaluation  of 
the  proposed  TS  change  demonstrates  that 
the  availability  of  equipment  and  systems 
requirep  to  prevent  or  mitigate  the 
radiolo  >ical  consequences  of  an  ac:cident  are 
not  sigi  ificantly  affected  because  of  other, 
more  frsquent  testing  that  is  performed,  the 
availab  lity  of  redundant  svstems  and 
equipment,  or  the  high  reliability  of  the 
equipment.  Since  the  impact  on  the  systems 
is  minimal,  it  is  concluded  that  the  overall 
impact  an  the  plant  safety  analysis  is 
negligille. 

A  sersitivity  analysis  was  performed  to 
determi  ne  the  effect  of  the  increased 
surveill  jnce  intervals  on  the  HNP  [Hatch 
Nucleai  Plant]  Probabilistic  Risk  Assessment 
(PRA). '  "his  sensitivity  analysis  shows  a 
negligll  le  increase  in  core  damage  frequency 
(CDF)  a  id  essentially  no  change  in  large 
early  re  ease  frequency  (LERF)  due  to  the 
propos*  d  change. 

Furthermore,  an  historical  review  of 
surveill ince  test  results  and  associated 
maintei  ance  record  indicates  there  is  no 
evidence  of  any  failure  that  would  invalidate 
the  abo'  ^e  conclusions.  Therefore,  the 
proposf  d  TS  change  does  not  significanth' 
increasi  the  probability  or  consequences  of 
an  aci:i(  ent  previously  evaluated. 

2.  Th  !  proposed  amendment  does  not 
create  i  le  possibility  of  a  new  or  different 
kind  of  pccident  from  any  accident 
previoujsly  evaluated. 

The  pjroposed  TS  change  involves  a  change 
in  the  various  SR  intervals  horn  92  days  to 
184  da\^.  The  proposed  f  S  change  does  not 
introduce  any  failure  mechanisms  of  a 
differenjt  type  than  those  previously 
evaluated,  since  no  physical  changes  to  the 
plant  ar^  being  made.  Also,  no  new  or 
different  equipment  is  being  installed,  and  no 
installed  equipment  is  being  operated  in  a 
different  manner.  As  a  result,  no  new  failure 
modes  are  introduced.  In  addition,  the 
surveillance  test  requirements  themselves, 
and  the  way  surveillance  tests  are  performed, 
remain  Unchanged. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicates  there  is  no 
evidencje  of  any  failure  that  would  invalidate 
the  abof  e  conclusions.  Therefore,  the 
proposed  TS  change  does  not  create  the 
possibilty  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Although  the  proposed  TS  change  results 
in  changes  to  the  interval  between 
surveillance  tests,  the  impact,  if  any,  on 
system  availability  is  minimal,  based  upon 
other,  njore  frequent  testing  that  is 
perforn^ed,  the  existence  of  redundant 
system^  and  equipment,  or  overall  system 
reliability.  Evaluations  show  there  is  no 
evidence  of  time-dependent  failures  that 
would  impact  the  availability  of  the  systems. 


The  proposed  change  does  not  significantly 
impact  the  condition  or  performance  of 
structures,  systems,  and  components  relied 
upon  for  accident  mitigation. 

A  sensitivity  analysis  was  performed  to 
determine  the  effect  of  the  increased 
surveillance  intervals  on  the  HNP  PRA.  This 
sensitivity  analysis  shows  a  negligible 
increase  in  CDF  and  essentially  no  change  in 
LERF  due  to  the  proposed  change. 

Furthermore,  an  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicates  there  was  no 
evidence  of  any  failure  that  would  invalidate 
the  above  conclusions.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c;  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernf'^t  L.  Blake, 
Ir.,  Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

XRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facilitv  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity^  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  (Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Xuclear  Management  i'.ompanv.  LLC. 
Docket  S'o.  50-253.  Palisades  Plant.  Van 
Buren  County.  Michigan 

Date  of  amendment  request:  October 
16.  2001. 

Brief  descnption  of  amendment 
request:  The  proposed  amendment 
would  add  a  condition  to  the  Operating 
License  to  extend  certain  Technical 
Specification  surveillance  requirement 
(SR)  intervals,  one  time.  The  SR 
intenals  would  be  extended  up  to  65 
days,  but  no  later  than  April  30.  2003. 
to  permit  them  to  be  performed  during 
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the  next  refueling  outage,  which  has 
been  rescheduled  because  the  plant  is 
currently  in  a  forced  extended  outage. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  November 
13,  2001  (66  FR  56865). 

Expiration  date  of  individual  notice: 
December  13,  2001. 

Notice  of  Issuance  of  .Amendments  to 
Facilitv  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  bv  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
With  10  CFR  51.22  Therefore,  pursuant 
to  10  CFR  51.22(h).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51  12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  13) 
the  Commission's  related  letter.  Safety 
Evaluation  and'or  En\'ironmental 
Assessment  as  indicated.  .•Ml  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (.ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
^^^^^^■.n^c.go\■/\HC/ADAMS/index  html 
If  vou  do  not  have  access  to  AD.AMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADaMS.  contact 
the  NRC  Public  Document  Room  (PDR) 


Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
1.  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
December  29,  2000.  as  supplemented 
March  22  and  July  27.  2001. 

Brief  description  of  amendment:  The 
amendment  increases  the  allowed 
outage  time  from  3  to  14  days  for  a 
single  inoperable  Division  1  or  2  diesel 
generator. 

Date  of  issuance:  November  8.  2001 . 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  141. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  lanuan,'  24,  2001  (66  FR 
7bb&j.  The  supplemental  letters 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  8, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc.,  et 
al.  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County.  Connecticut 

Date  of  application  for  amendment: 
March  2.  2001.  as  supplemented  Julv  18. 
2001. 

Brief  description  of  amendment:  The 
amendment  extends  the  sur\'eillance 
test  interval  of  the  slave  relays  of  the 
Engineered  Safety  Features  Actuation 
Svstem  from  90  days  to  8  months. 

Date  of  issuance:  November  5,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance 

Amendment  No.:  198. 

Facility  Operating  License  No  NPF~ 
^9:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  luly  11.  2001  (66  FR  36337). 

The  luly  18.  2001.  supplement  was 
within  the  scope  of  the  original 
application  and  did  not  change  the 
staffs  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  5. 
200l" 


No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc..  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2. 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
May  2.  2001.  as  supplemented  by  letter 
dated  August  23.  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  not  require  the 
moderator  temperature  coefficient 
(MTC)  determination  in  TS  4.1.1.4.2c  if 
the  results  of  the  MTC  determination 
required  in  TSs  4.1.1.4.2a  and  4.1.1.4.2b 
are  within  a  certain  tolerance  of  the 
corresponding  design  values. 

Date  of  issuance:  November  16.  2001, 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
davs  from  the  date  of  issuance. 

Amendment  No.:  236. 

Facility  Operating  License  No  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  lune  12,  2001  (66  FR  31706). 

The  August  23.  2001.  supplemental 
letter  provided  clarifying  information 
that  was  within  the  scope  of  the  original 
Federal  Register  notice  and  did  not 
change  the  staffs  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  16. 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  No.  50-237,  Dresden  Nuclear 
Power  Station.  Unit  2,  Grundy  County; 
Illinois 

Date  of  application  for  amendment: 
June  6,  2001.  as  supplemented  by  letter 
dated  September  17,  2001. 

Prief  aescription  of  amendment:  The 
amendment  revises  the  values  of  the 
Safety  Limit  for  the  Minimum  Critical 
Power  Ratio  in  Technical  Specification 
Section  2.1.1. 

Date  of  issuance:  November  2.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  davs. 

Amendment  No.:  189. 

Facility  Operating  License  No.  DPB- 
19:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fedend 
Register:  September  5.  2001  (66  FR 
46479). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  2. 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 
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Exelon  Generation  Company.  LLC, 
Docket  S'os  50-237  and  50-249, 
Dresden  \uclear  Poiver  Station,  Units  2 
and  3.  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
September  29,  2000,  as  supplemented 
by  letters  dated  March  1,  July  13, 
August  9.  August  13.  and  October  17. 
2001 

Brief  description  of  amendments:The 
amendments  change  the  technical 
sppcifiratinns  to  reflect  a  change  in  ftjel 
vendors  from  Siemens  Power 
Corporation  to  General  Electric,  and  a 
transition  to  GE14  fuel.  As  part  of  the 
transition,  changes  are  made  to  the 
number  of  required  automatic 
depressunzation  system  valves  and  to 
the  time  delay  relay  settings  on 
emergency  core  cooling  system  pumps 
These  changes  were  noticed  in  the 
Federal  Register  on  December  27,  2000 
(65  FR  81908).  August  22.  2001  (66  FR 
44170).  and  August  23.  2001  (66  FR 
44382). 

Date  of  issuance:  November  2.  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
following  refueling  outage  17. 

Amendment  S'os    188  and  183 

Facility  Operating  License  Nos.  DPR- 
19  and  DPfi-2 5  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  27.  2000 

The  Commissions  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  2, 
2001 ' 

So  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-373  and  50^374.  LaSalle 
County  Station.  Units  1  and  2,  LaSalle 
County.  Illinois 

Date  of  application  for  amendments: 
May  30.  2001.  as  supplemented 
September  10.  2001 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  Surveillance 
Requirement  (SR)  3.6.1.1  3  and  adds 
two  new  SRs.  SR  3.6  1  1.4  and  SR 
3.6.1.1.5,  covering  the  testing  of 
Suppression  Chamber-Dr\'well  Vacuum 
Breakers  and  the  Dr\well-to- 
Suppression  Chamber  Bypass  Leakage 
Test 

Date  of  issuance:  November  7.  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  149  and  135 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18  The  amendments  revise 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  25.  2001  (66  FR  38761). 


The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  are  contained  in  a 
Safetv  Evaluation  dated  November  7. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC 
Docket  Nos.  50-352  and  50^353, 
Limerick  Generating  Station,  Units  1 
and  2.  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
July  9.  2001 

Brief  description  of  amendments: 
These  amendments  revised  the  current 
Technical  Specifications  of  Limerick 
Generating  Station,  Units  1  and  2,  to 
make  them  more  consistent  with 
changes  to  Title  10  of  the  Code  of 
Federal  Regulations,  Section  50.59. 

Date  of  issuance:  As  of  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Effective  date:  November  1.  2001 

Amendment  Nos.:  154  and  118 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  22,  2001  (66  FR 
44170). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  1, 
200l' 

No  significant  hazards  consideration 
comments  received:  No, 

Exelon  Generation  Companv,  LLC.  and 
PSEG  Nuclear  LLC.  Docket  Nos.  50-277 
and  50-278.  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3.  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
July  9,  2001 

Brief  description  of  amendments: 
These  amendments  replaced  the  term 
"unreviewed  safety  question"  with 
"requires  NRC  approval  pursuant  to  10 
CFR  50.59"  in  order  to  provide 
consistency  with  the  changes  to  10  CFR 
50.59,  "Changes,  tests,  and 
experiments,"  which  became  effective 
on  March  13,  2001. 

Date  of  issuance:  November  6,  2001 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendments  Nos.:  242  and  246. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications  and 
the  License. 


Date  of  initial  notice  in  Federal 
Register:  August  22.  2001  (66  FR 

44170). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  6, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
April  1,  2001,  as  supplemented  July  20, 
2001. 

Brief  description  of  amendment:  This 
amendment  introduces  new  Technical 
Specification  6.17.  "Technical 
Specification  (TS)  Bases  Control 
Program"  to  provide  consistencv  with 
the  changes  to  10  CFR  50.59  as 
published  in  the  Federal  Register 
(Volume  64,  Number  191)  dated  October 
4.  1999. 

Date  of  issuance:  November  15.  2001. 

Effective  date:  As -of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  249. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  30,  2001  (66  FR  29356]. 

The  supplemental  letter  contained 
clarif\'ing  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  15, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al .  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2.  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
August  22,  2001. 

Brief  description  of  amendments: 
Revised  Technical  Specifications 
Section  6.0,  "Administrative  Controls." 
to  change  the  title  of  the  corporate 
executive  responsible  for  plant  nuclear 
safety  from  "President-Nuclear 
Division  "  to  "Chief  Nuclear  Officer." 

Date  of  Issuance:  November  13,  2001. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  178  and  121. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  October  3,  2001  (66  FR  50469). 

The  Commissions  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  13, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Companv. 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2, 
Berrien  County.  Michigan 

Date  of  application  for  amendments: 
June  12,  2000.  as  supplemented  by 
letters  dated  November  7,  2000,  lune  19 
and  August  17,  2001. 

Brief  description  of  amendments:  The 
amendments  would  use  the 
methodology  and  the  alternative  source 
term  (AST)  in  10  CFR  50.67  and 
described  in  NUREG-1465,  "Accident 
Source  Terms  for  Light-Water  Nuclear 
Power  Plants,  ■  and  Regulatory  Guide 
1081,    Alternative  Radiological  Source 
Terms  for  Evaluating  the  Radiological 
Consequences  of  Design-Basis  Accidents 
at  Boiling  and  Pressurized  Water 
Reactors."  Implementing  the  AST  of  10 
CFR  50.67  results  in  a  new  acceptance 
criterion  for  10  CFR  Part  50.  Appendix 
A,  General  Design  Criterion  19.  of  5  rem 
total  effective  dose  equivalent.  The 
licensee  determined  that  use  of  the 
revised  analysis  assumptions, 
methodology,  and  acceptance  criterion 
required  prior  Nuclear  Regulatory 
Commission  (NRC)  approval.  In 
addition,  the  NRC  requires  in  10  CFR 
50.67.  a  license  amendment  to 
implement  the  AST  as  a  replacement  for 
the  Technical  Information  Document 
14844  source  term. 

Date  o/ issuance;  November  13.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  258  and  241. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  approve 
changes  to  the  updated  final  safety 
analysis  report. 

Date  of  initial  notice  in  Federal 
Register:  August  23.  2000  (65  FR  51356) 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  13, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 


Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request:  February 
15.2001. 

Brief  description  of  amendment:  The 
amendment  consists  of  deletion  of 
Operating  License  Condition  2.D.  and 
revision  to  the  Technical  Specifications 
(TSs)  to  remove  depiction  of  railroad 
tracks  in  TS  Figure  4.1-1. 

Date  of  issuance:  November  16.  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance 

Amendment  No.   190 

Facility  Operating  License  No  DPR- 
46:  .Amendment  revised  the  Operating 
License  and  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  June  27,  2001  (66  FR  34285) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  16. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Niagara  Mohawk  Power  Corporation. 
Docket  Nos  50-220  and  50-^10,  Nine 
Mile  Point  Nuclear  Station.  Unit  Nos.  1 
and  2,  Oswego  County,  New  York 

Date  of  application  for  amendments: 
February  1.  2001;  as  supplemented  on 
March  1.  March  16.  March  29.  April  5. 
April  27.  May  30.  June  7.  September  10. 
September  26.  September  28.  and 
November  2.  2001. 

Brief  description  of  amendments:  The 
amendments  changed  the  operating 
licenses  and  associated  documents  to 
reflect  the  transfer  of  Niagara  Mohawk 
Power  Corporation's  (NMPC's) 
ownership  interest  in  Nine  Mile  Point 
Nuclear  Station.  Unit  No  1.  the  transfer 
of  the  ownership  interests  of  NMPC. 
New  York  State  Electric  and  Gas 
Corporation,  Rochester  Gas  and  Electric 
Corporation,  and  Central  Hudson  Gas  & 
Electric  Corporation  in  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  2.  and  the 
transfer  of  N'MPC's  operating  authority 
for  both  units,  to  Nine  Mile  Point 
Nuclear  Station.  LLC.  The  amendments 
and  corresponding  license  transfers 
were  approved  by  the  U.S.  Nuclear 
Regulatory  Commission  by  Order  dated 
June  22,  2001.  and  Supplemental  Order 
dated  October  30.  2001. 

Date  of  issuance:  .November  7.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No:  172  (for  Unit  1).  100 
(for  Unit  2). 

Facility  Operating  License  Nos.  DPR- 
63  and  NPF-69  .Amendments  revised 


the  operating  licenses  (both  units), 
Technical  Specifications  (both  units) 
and  Environmental  Protection  Plan 
(Unit  2). 

Date  of  initial  notice  in  Federal 
Register  April  2.  2001  (66  FR  17584), 

The  staffs  related  evaluation  of  the 
amendments  is  contained  in  two  Safety 
Evaluations  dated  June  22  and  October 
30. 2001 

So  significant  hazards  consideration 
comments  received:  Not  applicable. 

Southern  Nuclear  Operating  Companv. 
Inc.,  et  al  .  Docket  Sos  50-^24  and  50- 
425,  Vogtie  Electric  Generating  Plant. 
Units  1  and  2.  Burke  County.  Georgia 

Date  of  application  for  amendments: 
August  16.  2001 

Bnef  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  by  deleting  Section  5.5.3. 
"Post  .Accident  Sampling     and  thereby 
eliminating  the  requirements  to  have 
and  maintain  the  post-accident 
sampling  program.  The  amendments 
also  revised  Section  5  5  2.  "Primary 
Containment  Sources  Outside 
Containment."  to  reflect  the  elimination 
of  requirements  to  maintain  the  post 
accident  sampling  system 

Date  of  issuance  November  13.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  on 
or  before  June  28.  2002 

Amendment  Sos.:  123  and  101 

Facility  Operating  License  Sos  NPF- 
68  and  SPFSl  Amendments  revised 
the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  October  3.  2001  (66  FR 
50472). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  November  13. 
2001 

So  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Companv. 
Docket  Sos.  50-498  and  50-499'.  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  August  2. 
2001 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  by  deleting  Section 
6  8.3  d.    Post  .Accident  Sampling,  "  and 
thereby  eliminate  the  requirements  to 
have  and  maintain  the  post-accident 
sampling  program.  The  amendments 
also  revise  Section  6  8  3a.  "Primary 
Containment  Sources  Outside 
Containment."  to  reflect  the  elimination 
of  requirements  to  maintain  the  post 
accident  sampling  system 

Date  of  issuance:  November  7,  2001 
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Effective  date:  As  of  the  date  of 
issuance  and  shall  he  implementinl 
within  6  months  of  the  date  of  issuance. 

Amendment  i\'os.:\jnH  1—133;  Unit 
2—122. 

Facility  Operating  License  Nos.  NPF- 
76  and  \PF-flO:  The  amendments 
revised  the  Tec:hni(:al  Specifications. 

Date  ot  imtiii!  noticf  in  Federal 
Register:  The  (iommission's  related 
evaluation  of  the  amt^ndments  is 
contained  in  a  Safety  Evaluation  dated 
November  7.  2001 

No  significant  hazards  Consideration 
comments  received:  No. 

Note:  The  publication  date  for  this  notice 
will  change  from  even,' .other  Wednesday  to 
every  other  Tuesday,  effective  January  8, 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly. 

Dated  at  Rockville.  Maryland,  this  20th  dav 
of  November  2001. 

For  the  Nuclear  Regulatory  Commission. 
Klinor  G.  Adensam, 

Ai  tinfi  Dirt'ctor.  Division  of  Licensing  Project 
Manngement.  Office  of  Nuclear  Beactor 
Regulation. 

(FR  Doc.  m-29446  Filed  11-27-01;  8:45  ami 

BILLING  CODE  7590-0 1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide  and  Draft 
Standard  Review  Plan;  Issuance, 
Availability 

The  .\uclear  Reijulatnrv  Commission 
has  issued  for  public  comment  a  draft  of 
a  regulatory  guide  in  its  Regulatorv 
Ciuide  Series.  This  series  has  been 
developed  to  describe  and  make 
availablf  to  the  public  such  information 
as  methods  at:ceptable  to  the  .NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  bv 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  hv  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  as  DtJ-1085  (which  should  be 
mentioned  in  all  correspondence 
concerning  this  draft  guide),  is 
"Standard  Format  and  Content  of 
Decommissioning  Cost  Estimates  for 
Nuclear  Power  Reactors."  DG-1085  is 
being  developed  to  provide  guidance  to 
licensees  on  th»!  various  cost  estimates 
that  are  required  fur  different  stages  and 
methods  of  decommissioning  nuclear 
power  reac;tors. 

A  conforming  document,  Draft 
\'LREG-171.3.  "Standard  Review  Plan 
for  necomnii<Jsinning  Cost  Estimates  for 
Nuclear  Power  Reactors."  is  also  being 
issued  for  public  comment.  The  NRC 


staff  plans  to  use  Draft  NUREG-1713  in 
their  review  of  licensees'  cost  estimates 
for  decommissioning  that  are  submitted 
to  the  NRC. 

The  NRC  staff  is  soliciting  comments 
on  these  draft  documents  and  will 
incorporate  appropriate  changes  to  these 
documents  based  on  the  comments 
received. 

This  draft  guide  and  draft  standard 
review  plan  have  not  received  complete 
staff  approval  and  do  not  represent  an 
official  NRC  staff  position. 

Comments  may  oe  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch.  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike. 
Rockville,  MD.  Comments  will  be  most 
helpful  if  received  by  January  30.  2002. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  [http:/ 
/vtrww. nrc.gov).  This  site  provides  the 
ability  to  upload  comments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  web  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-5905;  e- 
mail  CAG@NnC.GO\'.  For  information 
about  the  draft  guide  and  the  related 
standard  review  plan,  contact  Mr.  W. 
Mike  Ripley  at  (301)  415-1112;  e-mail 
WMR@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with 
items  for  inclusion  in  guides  currently 
being  developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Electronic  copies  of  these  drafts  are 
available  through  NRC's  interactive 
rulemaking  web  site  (see  above)  and 
from  the  ADAMS  Public  Library 
component  on  the  NRC's  web  site  (the 
Electronic  Reading  Room),  http:// 
ix-wTA. nrc.gov.  These  drafts  are  available 
for  inspection  at  the  NRC's  Public 
Document  Room.  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington,  DC 
20555;  telephone  (301)  415-4737  or 
(800)  397-4205;  fax  (301)  415-3548; 
email  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  guides  or 
standard  review  plans  (which  may  be 
reproduced),  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions,  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  e- 


mail  to  DISTRlBi'TION^NRCGOV:  or 
by  fax  to  (301)  415-2289.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)) 

Dated  at  Rockville.  Maryland,  this  8th  dav 
of  November.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Mabel  F.  Lee, 

Director.  Program  Management.  Policv 
Development  and  Analysis  Staff  Office  of 
Nuclear  Regulator},  Research. 
|FR  Doc.  01-29445  Filed  11-27-01;  8:45  am] 
BILLING  CODE  7590-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Agreement  on  Social  Security  Between 
the  United  States  and  Chile;  Entry  Into 
Force 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Commissioner  of  Social 
Security  gives  notice  that  an  agreement 
coordinating  the  United  States  (U.S.) 
and  Chilean  social  security  programs 
will  enter  into  force  on  December  1. 
2001.  The  agreement  with  Chile,  which 
was  signed  on  February  16.  2000.  is 
similar  to  U.S.  social  security 
agreements  already  in  force  with  18 
other  countries — Austria.  Belgium. 
Canada,  Finland.  France.  Germany. 
Greece.  Ireland.  Italy.  Korea  (South), 
Luxembourg,  the  Netherlands.  Norwav, 
Portugal.  Spain.  Sweden.  Switzerland, 
and  the  United  Kingdom.  Agreements  of 
this  type  are  authorized  by  section  233 
of  the  Social  Securitv  Act. 

Like  the  other  agreements,  the  U.S.- 
Chilean agreement  eliminates  dual 
social  security  coverage — the  situation 
that  exists  when  a  worker  from  one 
country  works  in  the  other  countrv  and 
is  covered  under  the  social  security 
systems  of  both  countries  for  the  same 
work.  When  dual  coverage  occurs,  the 
worker  or  the  worker's  emplover  or  both 
may  be  required  to  pay  social  security 
contributions  to  the  two  countries 
simultaneously.  Under  the  U.S. -Chilean 
agreement,  a  worker  who  is  sent  by  an 
employer  in  one  country  to  work  in  the 
other  country  for  5  years  or  less  remains 
covered  only  by  the  sending  country. 
The  agreement  includes  additional  rules 
that  eliminate  dual  U.S.  and  Chilean 
coverage  in  other  work  situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  mav 
qualify  for  partial  U.S.  benefits  or  partial 
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Chilean  benefits  based  on  combined 
(totalized)  work  credits  from  both 
countries. 

Individuals  who  wish  to  obtain  copies 
of  the  agreement  or  want  more 
information  about  its  provisions  may 
write  to  the  Social  Security 
Administration.  Office  of  International 
Programs.  Post  Office  Box  17741. 
Baltimore.  MD  21235-7741  or  visit  the 
Social  Security  Web  site  at 
www.ssa.gov/internationaL 

Dated:  November  19.  2001. 
loAnne  B.  Barnhart, 
Commissioner  of  Social  Security. 
IFRDot    ni-295R2  Filed  11-27-01;  8:45  am] 

BILUNG  CODE  4igi-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No  FrA-2001-11040] 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Transit  Administration. 
DOT 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.).  this  notice 
announces  the  Information  Collection 
Request  (ICR)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of  the 
currently  appnned  information 
collection  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  was  published  on  August  10. 
2001 

DATES:  Comments  must  be  submitted 
before  December  28.  2001 .  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  L.  Marion,  Office  of 
Administration,  Office  of  Management 
Planning.  (202)  366-6680. 
SUPPLEMENTARY  INFORMATION: 

Title:  49  U.S.C.  Sections  5309  and 
5307  Capital  Assistance  Programs  (OMB 
Number:  2132-0543). 

Abstract:  49  U.S.C.  Sections  5309 
Capital  Program  and  Section  5307 
l.'rbanized  Area  Formula  Program 
authorize  the  Secretary  of 
Transportation  to  make  grants  to  State 
and  local  governments  and  public 
transportation  authorities  for  financing 
mass  transportation  projects.  Grant 
recipients  are  required  to  make 
information  available  to  the  pubhc  and 
to  publish  a  program  of  projects  for 


affected  citizens  to  comment  on  the 
proposed  program  and  performance  of 
the  grant  recipients  at  public  hearings. 
Notices  of  hearings  must  include  a  brief 
description  of  the  proposed  project  and 
be  published  in  a  newspaper  circulated 
in  the  affected  area.  FTA  also  uses  the 
information  to  determine  eligibility  for 
funding  and  to  monitor  the  grantees' 
progress  in  implementing  and 
completing  project  activities.  The 
information  submitted  ensures  FT.\'s 
compliance  with  applicable  federal  laws 
and  OMB  Circular  A-102. 

Estimated  Annual  Burden  on 
Respondents:  54  hours  for  each  of  the 
3.675  respondents. 

ADDRESSES:  All  v\Titten  comments  must 
refer  tu  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street.  N'\V..  Washington.  DC  20503. 
Attention:  FTA  Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
collection  burden  of  the  collection  of 
information  on  respondents,  including 
the  u.se  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued:  November  21.  2001. 
Dorrie  Y.  Aldrich. 

Associate  Administrator  for  Administration. 
|FR  Doc.  01-29516  Filed  11-27-01;  8:45  am] 

BILUNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  01-10257:  Notice  2] 

Aprilia,  S.p.A.;  American  Honda  Motor 
Co..  Inc.;  Grant  of  Applications  for 
Temporary  Exemption  and  Request  for 
Extension  of  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  123 

This  notice  grants  the  applications  by 
.•\prilia  S.p.A.  of  Noale.  Italy,  and  by 
.American  Honda  Motor  Co.  of  Torrance. 
California  ("Honda"),  for  a  temporary 
exemption  of  two  years,  from  a 
requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safetv  Standard 


No.  123  Motorcycle  Controls  and 
Displays.  This  notice  also  grants 
Aprilia's  request  for  an  extension  of 
NHTSA  Temporary  Exemption  No. 
EX99-9  from  the  same  requirement. 
Both  Aprilia  and  Honda  assert  that 
"compliance  with  the  standard  would 
prevent  the  manufacturer  from  selling  a 
motor  vehicle  with  an  overall  level  of 
safety  at  least  equal  to  the  overall  safety 
level  of  nonexempt  vehicles.  "  49  U.S.C. 
Sec.  30113(b)(3)(iv). 

Notice  of  receipt  of  Aprilia's 
application  for  a  temporary  exemption 
of  its  Haband  150  model  was  published 
in  the  Federal  Register  on  August  1. 
2001.  and  an  i  ppurtunity  afforded  for 
comment  l66  FR  J9825).  Because  the 
safet\'  issues  raised  by  the  Honda 
petition  and  Aprilia  extension  request 
are  identical  to  those  raised  by  Aprilia's 
Habana  150  petition,  and  given  the 
recent  opportunity  for  public  comment, 
we  have  concluded  that  a  further 
opportunity  to  comment  on  the  same 
issues  is  not  likely  to  result  in  anv 
substantive  submissions,  and  that  we 
may  proceed  to  decisions  on  the  Honda 
petition  and  Aprilia  extension  request. 
See  our  similar  decision  on  Aprilia's 
previous  request  for  an  extension  of 
NTTTSA  Temporarv  Exemption  No. 
EX99-9  (65  FR  1225).  See  also  our 
decisions  on  applications  by  Dan  Hill  & 
Associates  and  Red  River 
Manufacturing.  Inc..  for  temporary 
exemptions  from  Standard  No.  224(66 
FR  20028). 

The  Reason  Why  .Aprilia  and  Honda 
Need  a  Temporary  Exemption 

The  problem  is  one  that  is  common  to 
the  two  .\prilia  motorcycles  and  the  one 
Honda  motorcycle  covered  by  the 
applications.  If  a  motorcycle  is 
produced  with  rear  wheel  brakes.  S5.2.1 
of  Standard  No.  123  requires  that  the 
brakes  be  operable  through  the  right  foot 
control,  although  the  left  handlebar  is 
permissible  for  motor  driven  cycles 
(Item  11.  Table  1).  ,-\prilia  petitioned  to 
use  the  left  handlebar  as  the  control  for 
the  rear  brakes  of  its  Habana  150 
motorcycle,  whose  150  cc  engine 
produces  more  than  the  5  hp  maximum 
that  separates  motor  driven  cycles  from 
motorcycles.  .According  to  .Apnlia.  the 
Habana  frame  has  not  been  designed  to 
mount  a  right  foot  operated  brake  pedal 
lie.  a  scooter-type  vehicle  provides  a 
platform  for  the  feet  and  operates  only 
through  hand  controls)  Applying 
considerable  stress  to  this  sensitive 
pressure  point  of  the  frame  could  cause 
failure  due  to  fatigue  unless  proper 
design  and  testing  procedures  are 
performed.  The  Habana  150  is  described 
as  a  retro-style  cruiser  scooter,  as 
contrasted  with  the  Aprilia  Leonardo 


59520 


I 

Federal  Register/ Vol.  66.  No.  229/ Wednesday,  November  28,  2001 /Notices 


150  sport  scooter  and  tht-  Scarabeo  150 
touring  scooter  which  we  have 
prpviousl\-  exempted  from  compliance 
with  the  rear  brake  location  recjuirement 
of  Standard  No.  12  J  (see  64  FR  442b4 
and  65  FR  1225). 

Honda  has  made  a  similar  petition  on 
l)ehdlf  of  its  Fl.SfiOO  motor  scooter. 
.•\prilia  has  also  requested  that  the 
lemporarv  exemption  for  its  Scarabeo 
150  (B5  FR  1225)  be  extended  from 
December  1,  2001,  until  October  1,  2002 
on  the  baM>  that  it  did  not  begin 
importation  of  the  Scarabeo  150  until 
October  2000 

.■\bsent  an  exemption.  Aprilia  and 
Honda  will  he  unable  to  sell  the  Habana 
150.  Scarab.'o  150,  and  the  FjS  600 
he(  ausf  the  vehicles  would  not  fullv 
I  omplv  with  Standard  No.  123. 

Arguments  Why  the  Overall  Level  of 
Safety  of  the  Vehicles  to  Be  Exempted 
Equals  or  Exceeds  that  of  Non- 
exempted  Vehicles 

.\prilia  and  Honda  have  argued  that 
the  overall  level  of  safety  of  the  Habana 
150  .md  S.  arabeo  150,  and  FJS  600, 
respe(  tivfl\    ecjuals  or  exceeds  that  of  a 
non-exempted  motor  vehicle  for  the 
following  reasons.  All  three  vehicles  are 
equipped  with  an  automatic 
transmission   As  there  is  no  foot 
operated  gear  change,  the  operation  and 
use  of  a  motorcycle  with  an  automatic 
transmission  is  similar  to  the  operation 
and  use  of  a  bicycle,  as  Aprilia  argued. 
concluding  that  the  vehicles  can  be 
operated  without  requiring  special 
training  or  practice 

.•\lthough  admitting  that  "the  foot  can 
apply  more  force  than  the  hand." 
.-\prilia  argues  that  this  is  not  important 
with  respect  to  operation  of  the  Habana 
150  because  "even  the  smallest  ruler 
can  apply  more  than  enough  brake 
actuation  force  "  Aprilia  cited  tests 
performed  by  Carter  Engineering  on  a 
similar  Aprilia  scooter  to  support  its 
statement  that    a  motor  vehicle  with  a 
hand-operated  rear  wheel  brake 
provides  a  greater  overall  level  of  safety 
than  a  nonexempl  vehicle."  See 
materials  in  Docket  No.  NHTSA  98- 
4,i57   Acc:ording  to  Aprilia.  a  rear  wheel 
hand  brake  control  allows  riders  to 
brake  more  quickU  and  see  urely,  it 
takes  a  longer  time  for  a  rider  to  find 
and  place  his  foot  over  the  pedal  and 
appiv  force  than  it  does  for  a  rider  to 
reach  and  squeeze  the  hand  lever,  and 
there  is  a  reduc  ed  probabilitv  of 
inadvertent  wheel  locking  in  an 
emergencv  braking  situation. 

.-\l)rilia  has  provided  copies  of  its  own 
recent  test  reports  on  the  Habana,  dated 
March  1.  2001,  and  May  1.  2001.  w^hich 
have  been  plat  ed  in  the  docket. 


Aprilia  also  points  out  that  European 
regulations  allow  motorcvcle 
manufacturers  the  option  of  choosing 
rear  brake  application  through  either  a 
right  foot  or  left  handlebar  control,  and 
that  Australia  perrnits  the  optional 
locations  for  motorcycles  of  any  size 
with  automatic  transmissions. 

Honda  informs  us  that  "the  FJSGOO 
can  easily  meet  the  braking  performance 
requirements  of  both  (Federal  Motor 
Vehicle  Safety]  Standard  122  and  ECE 
78,"  and,  therefore,  that  "This  braking 
system  provides  the  FJS600  with  an 
overall  safety  level  exceeding  *  *  * 
nonexempted  vehicles." 

Arguments  Why  an  Exemption  Would 
Be  in  the  Public  fnterest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Safety 

In  Aprilia's  view,  an  exemption 
would  be  in  the  public  interest  because 
the  Habana  150  is  intended  for  low- 
speed  urban  use,  and  "it  is  expected 
that  it  will  be  used  predominantly  in 
congested  traffic  areas."  Further,  the 
design  af  the  vehicle  has  been  tested  by 
long  use  around  the  world,  and  "neither 
consumer  groups  nor  government 
authorities  have  raised  safety  concerns 
about  this  design."  For  this  reason. 
Aprilia  argues  that  an  exemption  would 
also  be  consistent  with  the  objectives  of 
motor  vehicle  safety.  Similar  arguments 
are  made  in  support  of  an  extension  of 
the  exemption  for  its  Scarabeo  150. 

In  support  of  its  petition,  Honda 
reiterates  its  certainty  "that  the  level  of 
safety  of  the  FJS600  is  equal  to  similar 
vehicles  certified  under  Standard  No. 
123." 

NHTSA's  Decisions  on  the  Applications 
and  Request 

\Vi!  received  one  comment  on 
Aprilia's  petition,  from  Jeff  Saunders  of 
Palo  Alto,  California.  Mr.  Saunders 
supported  granting  the  petition. 

It  is  evident  that,  until  such  time  as 
Standard  No.  123  is  amended  to  extend 
the  left  handlebar  brake  control  option 
to  motorcycles  with  more  than  5  hp. 
Aprilia  and  Honda  will  be  unable  to  sell 
their  Habana  150,  Scarabeo  150,  and 
FSI600  motorcycles  if  they  do  not 
receive  a  temporary  exemption  from  the 
requirement  that  the  right  foot  pedal 
operate  the  brake  control.  It  is  also 
evident  from  the  previous  grants  of 
similar  petitions  by  Aprilia.  Honda,  and 
others,  that  we  have  repeatedly  found 
that  the  motorcycles  exempted  from  the 
brake  control  location  requirement  of 
Standard  No.  123  have  an  overall  level 
of  safety  that  equals  or  exceeds  that  of 
nonexempted  motorcycles.  Although 
the  Honda  FJS600.  equipped  with  a 
600CC  engine,  would  be  the  most 


powerful  scooter-type  vehicle  exempted 
to  date,  we  do  not  believe  that  this  fact 
alone  is  relevant  to  brake  control 
location. 

Aprilia's  argument  that  an  exemption 
for  the  Habana  150  would  be  in  the 
public  interest  because  of  its  probable 
use  in  congested  urban  areas  is  equally 
applicable  to  the  Scarabeo  150.  as  is  its 
arguments  that  use  of  such  vehicles 
worldwide  has  raised  no  vehicle  safety 
issues  related  to  location  of  brake 
controls.  While  Honda  did  not  make  a 
public  interest  argument  per  se, 
reiterating  only  its  belief  that  overall  the 
FIS600  is  as  safe  as  a  conforming 
motorcycle,  we  note  that  its  last 
previous  request  for  exemption  from 
Standard  No.  123,  for  its  NSS250  motor 
scooter,  was  supported  by 
approximately  40  commenters  (See  66 
FR  69130).  This  indicates  a  great  public 
interest  in  scooter-type  vehicles  and  a 
belief  of  th?  commenters  that  such 
vehicles  have  a  place  in  the  nation's 
overall  private-vehicle  transportation 
fleet. 

In  consideration  of  the  foregoing,  we 
hereby  find  that  Aprilia  and  Honda  have 
met  their  burden  of  persuasion  that  to 
require  compliance  with  Standard  No. 
123  would  prevent  these  manufacturers 
from  selling  a  motor  vehicle  with  an 
overall  level  of  safety  at  least  equal  to 
the  overall  safety  level  of  nonexempt 
vehicles.  We  further  find  that  a 
temporary  exemption  is  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 
Therefore: 

1.  Aprilia  SpA  is  hereby  granted 
.\HTSA  Temporary  Exemption  No. 
EX2001-7  from  the  requirements  of  item 
11.  column  2.  table  1  of  49  CFR  571.123 
Standard  No.  123  Motorcycle  Controls 
unci  Displays,  that  the  rear  wheel  brakes 
be  operable  through  the  right  foot 
control.  This  exemption  applies  only  to 
the  Habana  150  model,  and  will  expire 
on  November  1.  2003. 

2.  Honda  Motor  Co.  Ltd.  is  hereby 
granted  NHTSA  Temporary  Exemption 
No.  EX2001-8  from  the  requirements  of 
item  ll.column  2,  table  1  of  49  CFR 
571.123  Standard  No.  123  Stotorcycle 
Controls  and  Displays,  that  the  rear 
brakes  be  operable  through  the  right  foot 
control.  This  exemption  applies  only  to 
the  FJS600  model,  and  will  expire  on 
November  1.  2003 

3.  The  expiration  date  of  NHTSA 
Temporary  Exemption  No.  EX99-9  is 
hereby  extended  from  December  1 .  2001 
to  October  1.  2002. 

{49  U.S.C.  30113:  delegation  of 
authority  at  49  CFR  1.50). 
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Issued  on  November  20,  2001. 
lefFrey  W.  Runge, 

Administrator. 

[FR  Doc.  01-29515  Filed  11-27-01;  8:45  am) 

BILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

November  19,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paper.vork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  ma\  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  28.  2001 
to  be  assured  of  consideration. 

U.S.  Customs  Ser\'ice  (CUS) 

OMB  S umber  1515-0085. 

Form  \uinber:  Customs  Form  247. 

Type  of  Review:  Extension. 

Title:  Cost  Submission 

Description:  The  Cost  Submissions, 
Customs  Form  247,  are  used  by 
importers  to  furnish  cost  information  to 
Customs  which  ser\'es  as  the  basis  to 
establish  the  compliance  with  Customs 
Laws. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  S'umber  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent  :  50  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
50.000  hours. 

OMB  \umber:  1515-0104. 

Form  S'umber:  None. 

Type  Pt  Review:  Extension. 

Title:  Declaration  of  Ultimate 
Consignee  that  Articles  were  Exported 
for  Temporary  Scientific  or  Educational 
Purposes. 

Description:  The  "Declaration  of 
Ultimate  Consignee  that  Articles  were 
Exported  for  Temporary  Scientific  or 
Educational  Purposes"  is  used  to 
provide  duty  free  entry  under 
conditions  when  .irtirlpt  are  tPmpnrarilv 
exported  solely  for  scientific  or 
educational  purposes 


Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
55. 

Estimated  Burden  Hours  Per 
Respondent  :  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Reporting  Burden:  27 
hours. 

OMB  \umber:  1515-0110. 

Form  S'umber:  None. 

Type  of  Review:  Extension. 

Title:  Declaration  by  the  Person  Who 
Performed  the  Processing  of  Goods 
Abroad . 

Description:  This  declaration, 
prepared  by  the  foreign  processor. 
submitted  h\  the  filer  with  each  entrA-. 
provides  details  on  the  processing 
performed  abroad  and  is  necessary  to 
assist  Customs  in  determining  whether 
the  declared  value  of  the  processing  is 
accurate. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
730. 

Estimated  Burden  Hours  Per 
Respondent  :  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,880  hours. 

OMB  Number:  1515-0144. 

Form  Number:  Customs  Forms  301 
and  5297. 

Tyjie  of  Review:  Extension. 

Title:  Importation  Bond  Structure. 

Description:  The  bond  is  used  to 
assure  that  duties,  taxes,  charges, 
penalties,  and  reimbursable  expenses 
owed  to  the  Government  are  paid:  to 
facilitate  the  movement  of  merchandise 
through  Customs:  and  to  provide  legal 
recourse  for  the  Government  for 
noncompliance  with  Customs  laws  and 
regulations  and  the  laws  and  regulations 
of  other  agencies  which  are  enforced  by 
Customs 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
590.250. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
147.596  hours. 

OMB  Number:  1515-0192. 

Form  Number:  None. 

Type  ofRexiew:  Extension. 

Title:  U.S. /Israel  Free  Trade 
Agreement. 

Description:  This  collection  is  used  to 
ensure  conformance  with  the  provisions 
of  the  U.S. /Israel  Free  Trade  Agreement 
for  Hi!t\'  free  entrv  status. 

Respondents  Business  or  other  for- 
profit.  Not-for-profit  institutions. 


Estimated  Number  of  Respondents: 
34.500. 

Estimated  Burden  Hours  Per 
Respondent:  10  m\nu\es. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
5.505  hours. 

OMB  Number:  1515-0207. 

Form  Number:  None. 

Tyjye  of  Review:  Extension. 

Title:  Articles  Assembled  Abroad  with 
Textile  Components  Cut  to  Shape  in  the 
U.S. 

Description:  This  collection  of 
information  enables  Customs  to 
ascertain  whether  the  conditions  and 
requirements  relating  to  9802.00.80 
HTUS,  have  been  met. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
667  hours. 

Clearance  Officer:  Tracev  Denning. 
(202)  927-1429.  U.S.  Customs  Service, 
Information  Services  Branch.  Ronald 
Reagan  Building.  1300  Pennsylvania 
Avenue.  NW..  Room  3.2.C,  Washington. 
DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503 

Mary  A.  Able, 

Departmental  Reports.  Management  Officer. 
fFR  Dn<    0^-2'ir,77  Filt-d  11-27-01;  8:45  am| 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

.\ovemtier  Ui.  ^UOl. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paper\vork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue'.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  28.  2001 
to  be  assured  of  consideration. 
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Bureau  of  Alcohol.  Tobacco  and 
Firearms  (BATF) 

()\fB  Xumbf'r:  1512-035.1 

Rrinrdkffpins  Requirpiufnt  ID 
Sumht'r  ATF  REC  5170/2 

Typt'  ot  Rfvipw:  ExtensiDn. 

Title:  Whole.sale  Dealors  Records  of 
Receipt  of  Alcdholic  Bt'VPrages. 
Disposition  of  Distillfd  Spirits,  and 
Monthly  .Summary  Report 

Description:  An  accounting  tool,  this 
record  is  used  to  show  the  person  from 
whom  a  wholesale  dealer  purchased 
alroholu  b»-\-erages.  and  the  person  to 
whom  thf  dealer  sold  alcoholic 
beverages   When  required,  the  monthly 
report  will  provide  a  report  of  sales 
activities  and  on-hand  in\entorv 
quantities. 

Rfspondpnts:  Business  or  other  for- 
profit 

Estinuitf'd  Xumber  of  Record  keepers: 
50 

Estimuted  Burden  Hours  Per 
Recordkeeper:  2  hours. 

Frequency  of  Response:  On  occasion, 
Monthly. 

Estimated  Total  Recordkeeping 
Burden   1.200  hours. 

OMB  Xumher-  1512-0379. 

Recordkeepint:  Requirement  ID 
\umber  ATF  REC  5530/2 

Tvpe  of  Review:  Extension. 

Title  Manufacturers  of  N'onbeverage 
Products— Records  to  Support  Claims 
for  Drawback 

De^i  ription:  Records  required  to  be 
maintained  bv  manufacturers  of 
nonbcverage  products  are  used  to  verif\' 
(  laims  for  drawback  of  taxes  and  hence, 
protect  the  revenue   Maintains 
accountabilitv.  allows  tracing  of  spirits 
by  audit 

Respondent''   Business  or  other  for- 
profit 

E'^tinuited  Xumtipr  nt  Recordkeepers: 
ftll 

Estimated  Burden  Hours  Per 
Re(  nrdkeeijer  21  hours. 

Fretiueni  V  of  Response-  Other  (Dailv). 

Estimated  Total  Recordkeeping 
Burden    12,H  U  hours, 

OMB  \umher  1512-0385 
Recordkeeping  Requirement  ID 
Sumber:  ATF  REC:  5900- 1 
Type  of  Review:  Extension 
Title:  Proprietors  or  Claimants 
Exporting  Liquors 

Description  Distilled  spirits,  wine 
and  beer  may  be  exported  from  bonded 
premises  without  pavment  of  excise 
taxes,  or.  thev  may  be  exported  if  their 
taxes  have  been  paid  and  the  exporters 
may  claim  drawback  of  the  taxes  paid. 
The  record  is  needed  to  allow  the 
amount'  "XMortorJ  to  be  verified  and  to 
maintain  acx.ountabilitv  over  products. 
The  records  protect  the  revenue. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
120. 

Estimated  Burden  Hours  Per 
Respondent:  60  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Recordkeeping 
Burden:  7,200  hours. 

OMB  Number:  1512-0528. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Administrative  Remedies — 
Closing  Agreements. 

Description:  This  is  a  written 
agreement  between  ATF  and  regulated 
taxpayers  used  to  finalize  and  resolve 
certain  tax  related  issues.  Once  an 
agreement  is  approved,  it  will  not  be 
reopened  unless  fraud  or 
misrepresentation  of  material  facts  are 
proven. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0533. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5210/2. 

Type  of  Review:  E.xtension. 

Title:  Drawback  of  Tax  on  Tobacco 
Products  and  Cigarette  Papers  and 
Tubes-Export  Shipment. 

Description:  Exporters  may  file  claim 
for  drawback  of  tax  on  tobacco  products 
and  cigarette  papers  and  tubes  which 
have  been  taxpaid  and  are  to  be 
exported.  Needed  to  ensure  drawback  of 
tax  is  properly  documented  and 
justified. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  5  hours. 

OMB  Number:  1512-0564. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  A  National  Repository  for  the 

Collec  tion  and  Inventory  of  Information 
Related  to  Arson  and  the  Criminal 
Misuse  of  Explosives. 

Description:  These  regulations 
implement  Public  Law  104-208  of  the 
Omnibus  Consolidated  .Appropriation 
Ac;t  of  1997  These  regulations  require 
the  reporting  of  all  Federal  agencies 
information  related  to  arson  and  the 
suspected  misuse  of  explosives.  It  also 
allows  for  the  voluntary  submission  of 


said  information  by  State  and  Local 
agencies. 

Respondents:  State.  Local,  or  Tribal 
Government,  Federal  Government. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden:  17 
hours. 

Clearance  Officer:  Frank  Bowers. 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Mary  A.  Able. 

Df'partrrif'ntal  Reports.  Management  Officer. 
|FR  Dor  01-29578  Filed  11-27-01;  8:45  am] 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

November  20.  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasur\',  Room  2110,  1425  New  York 
Avenue,  N\V..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  28.  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1639. 

Regulation  Project  Number:  REG- 
106012-98  Final. 

Type  of  Review:  Extension, 

Title:  Definition  of  Contribution  in 
Aid  of  Construction  under  Section 
118(c). 

Description:  The  regulations  provide 
guidance  with  respect  to  Section  1  lB(c), 
which  provides  that  a  contribution  in 
aid  of  construction  received  bv  a 
regulated  public  water  or  sewage  utility 
is  treated  as  a  contribution  to  the -capita! 
of  the  utility  and  excluded  from  gross 
income. 
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Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent   1  hour. 

Frequency  of  Response  Annually, 

Estimated  Total  Reporting  Burden: 
300  hours. 

OMB  Number:  1 545-1  753, 

Form  Number:  IRS  Form  10574, 

Type  of  Review  Extension 

Title:  Community  Based  Outlet 
Program. 

Description:  Form  10574  will  be  used 
by  companies,  businesses  and 
government  agencies  to  indicate  their 
interest  in  participating  in  the  IRS 
Community  Based  Outlet  Program  This 
form  will  be  returned  to  the  Western 
Area  Distribution  Center  for  processing 
and  order  fulfillment. 

Respondents:  Business  or  other  for- 
profit.  State.  Local  or  Tribal 
Government 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes 

Frequency  of  Response  On  occasion. 

Estimated  Total  Reporting  Burden:  42 
hours. 

Clearance  Officer:  George  Freeiand. 
Internal  Revenue  Service,  Room  5577. 
nil  Constitution  Avenue,  NW, 
Washington.  DC  20224 

OMB  Reviewer-  .Alexander  T  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202.  New- 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary-  \.  \b\e. 

Departmental  Reports,  Management  Officer. 
IFR  D.K    ni-29579  Filed  11-27-01:  8:45  am] 
BILUNG  CODE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  tor  Form  1 1 20-SF 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  in\'ites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collectiofis.  as  required  by  the 
Paper\vork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-SF.  U.S.  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B) 
DATES:  Written  comments  should  be 
received  on  or  before  January  28,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeiand.  Internal  Revenue 
Service,  room  5577,  1111  Constitution 
Avenue  NW  ,  Washington.  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202) 622-3945   Internal  Revenue 
Service,  room  5242.  1111  f^onstitution 
.\venue  NIV..  Washington.  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title-  U  S,  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B), 

OMB  Number  1545-1394. 

Form  Number:  1120-SF, 

Abstract:  Form  1 1 20-SF  is  used  by 
settlement  funds  to  report  income  and 
taxes  on  earnings  of  the  fund.  The  fund 
may  be  established  by  court  order,  a 
breach  of  contract,  a  violation  of  law  .  an 
arbitration  panel,  or  the  Environmental 
Protection  .Agency  The  IRS  uses  Form 
1120-SF  to  determine  if  income  and 
taxes  are  correctly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.000 

Estimated  Time  Per  Respondent:  26 
hours.  40  minutes. 


Estimated  Total  Annual  Burden 
Hours:  26.920. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

.\n  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
c  omments  will  beconle  a  matter  of 
[.lublic  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessan,'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  ser\'ices 
to  provide  information. 

Ap[.n.\"d   November  21,  2001. 
George  Freeiand, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  01-29607  Filed  11-27-01:  8:45  am) 

BILUNG  CODE  ««30-01-P 


VOL 
66 


ISS 


NO 


28 


2001 


UMI 


®  F==i 


Wednesday, 
November  28.  2001 


Part  II 

Department  of 
Education 

Capacity   Building  for  TraditionaUy 
tnderserved  Populations;  Notice 


59526 


Federal  Register/ Vol.  66,  No.  229 /Wednesday.  November  28,  2001 /Notices 


DEPARTMENT  OF  EDUCATION 

Capacity  Building  for  Traditionally 
Underserved  Populations 

AGENCY:  Officp  of  .Special  Education  and 

Rehabilitative  Servico.s.  Department  of 

Education. 

ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  As.sisldnt  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  proposes 
priorities  under  the  Capacitv  Building 
for  Traditionally  Underserved 
Populations  program.  The  Assistant 
Secretary'  may  use  these  priorities  for 
competitions  in  fiscal  year  (FY)  2002 
and  in  later  years.  We  take  this  action 
to  focus  on  meeting  the  needs  of 
traditionally  underser\'ed  populations. 
We  intend  these  priorities  to  enhance 
and  improve  the  capacity  of  minority 
t'ntities  to  compete  for  Rehabilitation 
Services  .Administration  (RSA) 
discretinnar\  grants  and  to  improve 
serv  ic:ps  provided  to  minoritv  people 
with  disabilities  under  programs  that 
are  authorized  under  the  Rehabilitation 
.Act  of  1973.  as  amended  (the  Act). 

DATES:  We  must  receive  your  comments 
on  or  before  December  28,  2001. 

ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Ellen 
Chesley,  U.S.  Department  of  Education, 
400  Mar\'land  .\ venue.  SW..  room  3318, 
Svvitzer  Building.  Washington,  DC 
20202-2649.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  Ellen. Chesle\'®ed. gov 

You  must  include  the  term  "Capacitv 
Builduig  for  Traditionally  Underserved 
Populations"  in  the  subject  line  of  your 
electronic  message 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Chesley.  Telephone:  (202)  205- 
9481  or  via  Internet: 
Ell  r^n .  Cheslev^ed.gov 

If  vou  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  may  call 
the  TDD  number  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  prfiposed  priorities.  To 
ensure  that  your  co.mments  have 
ma.ximum  effect  in  developing  the 
notice  of  final  priorities,  we  urge  vnii  to 
identifv  clearly  the  specific  proposed 
priority  that  each  comment  addresses. 


We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulator*'  burden  that  might  result  from 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  priorities  in  room 
3414,  Switzer  Building,  330  C  Street 
SW.,  Washington.  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Eastern 
time.  Monday  through  Friday  of  each 
week  except  Federal  holidavs. 

A.ssistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  tvpe  of  aid.  vou  may  call  (202) 
205-8113  or  (202)  2'60-989'5.  If  you  use 
a  TDD.  you  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priorities  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications 
that  meet  the  prioritv  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  prioritv  (34  CFR 
75.105(c)(2)(ij):  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 


Invitational  priority:  Under  an 
invitational  priority  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Priorities:  Capacity  Building  for 
Traditionally  Underserved  Populations 
General 

The  authority  for  us  to  establish 
priorities  under  the  Capacity  Building 
for  Traditionally  Underserved 
Populations  program  by  reserving  funds 
to  support  training,  technical  assistance, 
capacity  building,  and  ser\'ice 
improvement  activities  is  in  section  21 
of  the  Act  (29  U.S.C.  718b).  Under  this 
program,  we  make  awards  to  public 
agencies  and  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations.  This  program  is 
designed  for  the  support  of  projects  that 
would  provide  training,  technical 
assistance,  or  related  activities  in  order 
to  improve  services  provided  under  the 
Act.  especially  services  provided  to 
individuals  from  minority  backgrounds. 
Further,  section  21  speaks  to  enhancing 
the  capacity  and  increasing  the 
participation  of  "minority  entities"  in 
programs  funded  under  the  Act. 
"Minority  entity"  is  defined  under 
section  21(b)(5)  of  the  Act  as  a 
historically  Black  college  or  universitv, 
Hispanic-serving  institution  of  higher 
education,  American  Indian  tribal 
college  or  university,  or  another 
institution  of  higher  education  whose 
minority  student  enrollment  is  at  least 
50  percent. 

Under  section  21  of  the  Act,  RSA  and 
the  National  Institute  on  Disability  and 
Rehabilitation  Research  (NEDRR)  reserve 
1  percent  of  funds  budgeted  for  titles  II, 
III,  VI,  and  VII  of  the  Act  to  carr\-  out 
activities  related  to  improving  services 
to  people  with  disabilities  from  racial 
and  ethnic  minority  backgrounds. 
Further,  section  21  provides  that  one  of 
the  following  three  types  of  awards  be 
made  to  carr\'  out  section  21  activities: 
(1)  Making  awards  to  minority  entities 
and  Indian  tribes  to  carrv'  out  activities 
under  the  programs  authorized  under 
titles  II.  Ill,  VI.  and  VII.  (2)  Making 
awards  to  minority  entities  and  Indian 
tribes  to  conduct  research,  training, 
technical  assistance,  or  a  related  activity 
to  improve  services  provided  under  the 
Act,  especially  services  provided  to 
individuals  from  minority  backgrounds. 
(3)  Making  awards  to  a  State  or  a  public 
or  a  private  nonprofit  agpnry  or 
organization,  such  as  an  institution  of 
higher  education  or  an  Indian  tribe,  to 
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provide  outreach  and  technical 
assistance  to  minority  entities  and 
Indian  tribes  to  promote  their 
participation  in  activities  funded  under 
the  Act.  including  assistance  to  enhance 
their  capacity  to  carry  out  those 
activities. 

We  propose  to  fund  projects  that 
would  focus  on  training,  technical 
assistance,  or  related  activities  that 
would  improve  services  provided  under 
the  Act.  especially  services  provided  to 
individuals  from  racial  and  ethnic 
minoritv  backgrounds. 

Proposed  Priority  1 — Train  Staff  of  the 
Independent  Living  Services  for  Older 
Individuals  Who  Are  Blind  Program 

Background:  According  to  internal 
RSA  staff  review  of  narrative  reports  by 
grantees  of  the  Independent  Living 
Ser\'ices  for  Older  Individuals  Who  Are 
Blind  program,  statistics  show  that  an 
increasing  number  of  minorities, 
especially  African-Americans,  will 
develop  blindness  and  other  significant 
visual  impairments  due  to  other  medical 
conditions,  such  as  diabetes  and 
glaucoma.  Further,  in  large  States  like 
California  and  Florida  with  significant 
racial  and  ethnic  minority  populations, 
statistics  have  shown  that  these 
populations  are  underserved. 

In  a  recent  analysis  of  this  program's 
grantees'  annual  reports  conducted  by 
the  Mississippi  State  University 
Rehabilitation  and  Research  Training 
Center,  two  significant  findings  suggest 
that  (1)  of  those  ser\'ed  by  this  program, 
less  than  10  percent  were  racial  and 
ethnic  minority  consumers,  and  (2) 
racial  and  ethnic  minority  consumers 
are  receiving  information  about 
techniques  of  daily  living  ser\'ices  in 
their  homes  with  less  frequency  than 
their  white  counterparts. 

These  findings  by  the  Mississippi 
State  University  Rehabilitation  and 
Research  Training  Center  further  suggest 
that  outreach  services  and  information 
about  independent  living  services  to 
older  blind  individuals  are  not  being 
disseminated  to  African-,\mericans. 
Native  Americans.  Pacific  Islanders,  and 
Hispanic-Americans  with  glaucoma  and 
diabetic  retinopathy  who  live  in  urban 
areas. 

Therefore,  an  awareness  about  the 
lack  of  peer  support  group  acti\ities 
within  racially  and  ethnically  diverse 
communities  may  not  be  realized  by  a 
significant  number  of  grantees  and  other 
private  organizations  ser\-ing  older  blind 
individuals  with  visual  disabilities. 

Priority:  We  propose  to  fimd  a  project 
that  meets  this  priority  The  project 
funded  must  meet  the  requirements  in 
section  21(b)(2)(B)  of  the  Act.  A  project 
must  provide  training  that  would — 


(1)  Increase  the  capacity  and  skills  of 
staff  of  federally  funded  independent 
living  programs  ser\ing  older  blind 
minority  consumers  in  networking 
towards  building  trust  within  racial  and 
ethnic  minority  communities: 

(2)  Increase  the  ability  of  staff  of 
federally  funded  independent  living 
programs  ser\'ing  older  blind  racial  and 
ethnic  minority  consumers  to  identify' 
and  build  partnerships  with  key  or 
specific  organizations  and  resources  that 
provide  infrastructure  supports  and 
specialized  ser\'ices  to  racial  and  ethnic 
minority  consumers  and  their  families; 

(3)  Increase  the  skills  and  capacitv  of 
staff  of  federally  funded  independent 
living  programs  ser\ing  older  blind 
racial  and  ethnic  minority  consumers  to 
understand  family  and  community 
values  and  traditions  of  aging  racial  and 
ethnic  minority  consumers  that  will 
lead  to  improved  methods  of  effective 
communication  and  dissemination  of 
information  about  independent  living 
ser\'ices  and  other  related  resources  for 
aging  individuals  with  visual 
disabilities. 

A  project  must — 

(1)  Partner  or  collaborate  with  other 
key  institutions  and  agencies  that  have 
expertise  in  this  training,  technical 
assistance,  and  networking  area; 

(2)  Develop  a  regional  training  and 
technical  assistance  activity  that  will 
enhance  and  improve  the  knowledge 
and  skills  of  staff  of  federally  funded 
independent  living  programs  (i.e.,  field 
professionals  and  direct  ser%ice 
providers)  ser\'ing  older  blind 
consumers  and  improve  outreach  to 
racial  and  ethnic  minority  consumers 
and  communities  to  increase  their 
involvement  in  the  independent  living 
program  funded  under  the  ,'\ct; 

(3)  Provide  training  and  technical 
assistance  based  upon  a  needs 
assessment  of  the  region  or  geographical 
area  being  assisted: 

(4)  Include  an  evaluation  component 
based  upon  clear,  specific  performance 
and  outcome  measures:  and 

(5)  Report  the  results  of  the  evaluation 
in  its  annual  performance  report. 

Training  must  focus  on  the  following: 

(1)  Specific  methods  on  how  to 
integrate  and  build  alliances  with  key 
organizations,  institutions,  and 
individuals  within  a  community  to 
reach  older  individuals  who  are  blind 
from  racial  and  ethnic  minority 
backgrounds. 

(2)  Specific  training  on  how  to 
identify-,  develop,  and  evaluate 
appropriate  mediums  of  communication 
in  disseminating  critical  information 
about  this  program. 

(3)  Specific  training  on  the  definitions 
of  blindness  and  disabilitv  in  the 


context  of  racial  and  ethnic  minority 
cultures  and  the  attitudes  associated 
with  these  terms 

(4)  Specific  training  on  the 
implication  of  health-related  conditions 
associated  with  certain  racial  and  ethnic 
minority  groups  (i.e..  diabetic 
retinopathy,  glaucoma,  hypertension, 
etc.). 

(5)  Specific  training  on  what  are  some 
of  the  "promising  practices'  that  are 
currently  being  used  to  educate 
consumers  from  racial  and  ethnic 
minority  groups  about  these  medical 
conditions  and  their  relationship  to 
blindness 

Proposed  Priority  2 — Community 
Rehabilitation  Programs 

Background:  Section  21  of  the  Act 
states  that  minorities  tend  to  have  a 
disproportionately  high  rate  of  disability 
and  that  patterns  of  inequitable 
treatment  have  been  documented  in  all 
major  junctures  of  the  vocational 
rehabilitation  process.  According  to 
section  21  of  the  Act.  as  compared  to 
white  Americans,  a  larger  percentage  of 
African-American  applicants  to  the 
vocational  rehabilitation  (\'R)  svstem 
are  denied  acceptance.  Of  applicants 
accepted  for  service,  a  larger  percentage 
of  African- American  cases  are  closed 
without  being  rehabilitated  Minorities 
are  provided  less  training  than  their 
white  counterparts.  Consistently,  less 
money  is  spent  on  minorities  than  on 
their  white  counterparts. 

Priority:  We  propose  to  fund  projects 
that  meet  the  priority  Projects  funded 
must  meet  the  requirements  in  section 
21{b)(2)(B)oftheAct. 

Projects  must — 

(1)  Focus  on  referring  more  minorities 
currently  sened  by  community 
rehabilitation  programs  having  service 
agreements,  as  well  as  those  not  having 
ser\ice  agreements,  to  the  vocational 
rehabilitation  system; 

(2)  Target  community  rehabilitation 
programs  serving  large  numbers  of 
minorities  with  disabilities; 

(3)  Involve  partnerships  with 
community  rehabilitation  programs  that 
serve  significant  numbers  of  minorities 
with  disabilities: 

(4)  Provide  training  on  diversity: 

(5)  Develop  and  conduct  a  sun.-ey  that 
looks  at  why  clients  and  consumers 
from  minority  backgrounds  are  reluctant 
to  enter,  remain  in.  or  successfully  exit 
the  vocational  rehabilitation  program; 

(6)  Design  and  implement  strategies 
that  address  the  findings  of  the  survey 
to  increase  the  numbers  of  clients  and 
consumers  from  minority  backgrounds 
who  successfully  navigate  tnrough  the 
vocational  rehabilitation  svstem; 
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(7)  Identify  effective  practice  models 
for  service  provision  to  unserved  and 
underser\ed  populations; 

(8)  Disseminate  those  models  across 
the  United  States  to  communitv 
rehabilitation  program  sites  u.sed  b\ 
minority  persons  with  disabilities; 

(9)  Disseminate  information  about  the 
vocational  rehabilitation  program  and 
its  potential  benefits  to  minorities  and 
other  appropriate  communitv  agencies 
and  organizations  invoked  in 
communitv  outreach  activities, 

1 10)  Enhance  the  capacity  of  clinics 
and  outreach  personnel  to  detect  and 
respond  to  potential  clients  and 
consumers  who  are  reluctant  to  enter 
the  vocational  rehabilitation  system. 

(11)  Employ  publit:  relations  and 
marketing  strategies  to  highlight  the 
vocational  rehabilitation  program  in 
minoritv  communities; 

(12)  Include  an  evaluation  component 
based  upon  clear,  specific  performan<  e 
and  outcome  measures;  and 

(13)  Report  the  results  of  the 
evaluation  in  its  annual  performance 
report. 

Proposed  Priority  3 — Establishing  New 
Rehabilitation  Training  Programs 

Bnrkgrnund  Section  21(a!(4! 
addresses  the  need  for  ret  riiilment 
efforts  within  vocational  rehabilitation 
at  the  level  of  preserv  ice  training, 
continuing  education,  and  in-service 
training  to  foc;us  on  bringing  larger 
numbers  of  minorities  into  the 
vocational  rehabilitation  profession  in 
order  to  provide  appropriate 
practitioner  knowledge,  role  models, 
and  sufficient  manpower  to  address  the 
clearly  changing  demography  of 
vocational  rehabilitation.  This 
recruitment  effort  clearlv  can  be 
addressed  by  increasing  the  number  of 
rehabilitation  training  programs  at 
minority  institutions  of  higher 
^'du(;ation.  particularlv  at  the  associate 
degree,  undergraduate  degree,  and 
graduate  degree  levels. 

Priority  We  propose  to  fund  projects 
that  meet  the  following  prioritv.  Projects 
funded  must  meet  the  requirements  in 
section  21(b)(2)(B)  of  the  Act. 

Projects  must  — 


(1)  Enhance  and  increase  the  capacity 

of  minority  institutions  of  higher 
education  to  prepare  more  individuals 
for  careers  in  the  public  vocational 
rehabilitation  program   including 
individuals  from  minority  ha(;kgrounds; 

(2)  Be  located  at  minority  institutions 
of  higher  education,  including 
community  colleges  whose  minority 
student  enrollment  is  at  least  50 
percent,  that  are  interested  in 
establishing  new  first-time 
rehabilitation  training  programs  at  the 
associate  degree,  undergraduate  degree, 
and  graduate  degree  levels; 

(3]  Include  an  evaluation  component 
based  upon  clear,  specific  performance 
and  outcome  measures;  and 

(4)  Report  the  results  of  the  evaluation 
in  its  annual  performance  report 

Proposed  Priority  4 — Capacity'  Building 
for  Minority  Entities 

Priority:  We  propose  to  fund  projects 

that  meet  the  priority.  Projects  funded 
must  meet  the  requirements  in  section 
21(b)(2)(C)  of  the  Act. 
Projects  must — 

(1)  Provide  outreach,  capacity 
building,  and  technical  assistance  to 
minority  entities  and  Indian  tribes  to 
promote  their  participation  in  activities 
funded  under  the  Act.  including 
assistance  to  carry  out  those  activities; 

(2)  Provide  a  variety  of  training  and 
technical  assistance  activities,  including 
grant  writing  workshops  that  focus  on 
RS,'\  and  NIDRR  discretionary  grant 
programs,  the  peer  review  process, 
selection  criteria,  training  on  disability 
legislation  (i.e.  Americans  with 
Disabilities  Act,  Rehabilitation  Act, 
etc.),  and  technical  assistance  to 
minority  entities  that  are  first-time 
recipients  of  grants  funded  under  the 
Act  in  order  to  increase  their  ability  to 
carry  out  their  grants; 

(3)  Include  an  evaluation  component 
based  upon  clear.  spec:ific  performance 
and  outcome  measures;  and 

(4)  Report  the  results  of  the  evaluation 
in  its  annual  performance  report. 

National  Education  Goals 

The  eight  National  Education  Goals 
focus  the  Nation's  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning. 


These  proposed  priorities  would 
address  the  National  Education  Goal 
that  every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  \\'w\\  pd.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

.Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.Access  at:  http/  iww\s . accbks.gpu.gov,  nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84, .315.  Capacit>  Building  for 
Traditionally  Underserved  Populations) 

Program  Authority:  29  U  S.C.  718b. 

Dated   November  21,  2001. 
Andrew  ].  Pepin, 

Actios  Assistant  Sfcrctary  for  Special 

Education  and  Rt'habilitative  Sen'ices. 

(FR  Doc.  01-29509  Filed  1 1-27-01;  8:45  am) 
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Memorandums  of 

NovemDer  9  2001  57357 

MemorandLims  of 
November  9  2001   57359 

Military  Orders 

Military  Order  of 
Novemtjer  13. 
2001 57833 


3  CFR 

Proclamations 
~208  I  See  Proc 

7502'  57837 

7273  (See  7505) 59353 

7463  (See  Military 

Order  of  Novemt)er 

13  2001) 57833 

7463  (See  EG 

13235) 58343 

7491 55555 

7492 56031 

7493 56425 

7494 57627 

7495 57631 

7496 57633 

7497 57635 

7498 57637 

7499 57639 

7500 57641 

7501 57643 

7502 57837 

7503 58049 

7504 5834- 

7505 59353 

Executive  Orders: 
12170  iSee  Notice  of 

NovemOer  9. 

20011      56966 

12667  (Revoked  by 

13233 1  56025 

12938  (See  Notice  of 

November  9, 

20011      56965 

12958  (See  Miliiar>' 

Order  ot  NoveTiber 

13   2001:  5^853 

13067  (see  Notice  of 

October  31,  2001-  55869 

13233 56025 

13234 57355 

13235  58343 

Administrative  Orders 

Notices 

Notice  of  (Dctobe'  31, 

20C'1  55869 

Notice  ot  Novemt)er 

14,  1995  (See 

Notice  of  Novemt>er 

9  20011  56965 

Notice  of  November 

12  1996  (See 
Notice  of  Novembe' 

9   2001!  56965 

Notice  of  November 

13  1997 (See 
Notice  of  Novembe' 

9,  2001 )  56965 

Notice  of  November 
12   1998  (See 
Notice  of  Novemt)er 
9.  2001) 56965 


5  CFR 

591  56738,  56751 

630  55557  56033 

1201  57841 

2634  55871 

69C-        59135 

ProposeO  Rules: 

59^  56741 


7  CFR 

80 

272 

273 

274 

277  

300 

301 

319 


5506" 


.^349 
.59357 
..59357 
..M357 

.59357 

.56427 
56428 
55530 

510 57841 

905 56595 

923 58350 

930     5659'  S8356  58359 
966  5659? 

984  58362 

993  566C2 

1205 58051 

56386 


1210  

3404  57842 


3601    

57843 

3^01     

57844 

Prof>osed  Rules: 

56247 

301    

59175 

1124    

57889 

1210  

56391 

1717     

55130 

8  CFR 

56767 

241    

56967 

11 
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9CFR 

93 55068  56033 

94 55872 

Proposed  Rules- 

319  55601 

10  CFR 

2 55732 

19 55732 

20 55732 

21 55732 

30 55732 

40 55732 

51 55732 

60 55732 

61 55732 

63 55732 
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58056 

73 55732 
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960  57298 

963  57298 

Proposed  Rules: 

50 57001 

72 57002 

73    55603 

170   55604 

1707  57003 

11  CFR 

Proposed  Rules 

106  56247 

12  CFR 

8  57645  58786 

32 55071 

201 57848 

211   58655 

226   57849 

265   58655 

722    58656 

742  58656 
Proposed  Rules 

208  59176 

225    59176 

559   55131 

560   55131,59050 

584   56488 

1710  56619 

13  CFR 

120   56985 

14  CFR 
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71  56607  56902  59136 
95  5620'' 
97      55563  55564  57861 

57863  59358  59359 


121  ... 
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135 

145 

330 

1207 
Proposed  Rules: 


57865  58650, 


58912 
58912 
58912 
58912 
55554 
59136 


39 


55898 

5700^ 
57904 
58077 
58684 
58983 
59135 
593:"8 


55138 

56248 

57891 

57905 

58678 

58687 

59178, 

59374 

59382 


55894 
56493 
57896 
57908 
58680 
58689 
59180 
59375 
59384 


71      56250,  56251 
56258  56259,  58080, 


121., 
125. 
129. 


15  CFR 

305 

922 

Proposed  Rules 

Ch  VII 


55896, 

56783. 

57900 

58075 

58682 

58691 

59183 

59377 

59387 

59390 
56257, 
58081 

58082 
.55506 
.55506 
.55506 


.57867 
.58370 

56260 


16  CFR 
305   J 59050 

17  CFR 

41 J 55078 

204 56383 

240 55818 

242  55818 

Proposed  Rules 

1 55608 

41  55608,  56902,  58007 

190 1 55608 

240 55608 

242 55608  56902 

270     57602  57614  58412 


18  CFR 

1 1 


Proposed  Rules 

37 

161 

250 

284 

358 


19  CFR 

101 

141 

M2   ... 


20  CFR 

404    

416 

625 

Proposed  Rules 

404    , 

21  CFR 

Ch  I  

207 

510 

520 


.59361 

.55559 
.55559 
.55559 
.55559 
55559 


.56430 
.57688 
57688 


58010 

58010 
56960 


57009  59306 


56034 

59138 
56035 
58934 
56035 


558 57873,  58935 

607 59138 


807 59138 

868 57366 

892 57368 

1306 56607 

23  CFR 

1 58665 

Proposed  Rules: 

420     59188 

1331 56261 

24  CFR 

201 56410 

202 56410 

888  59052 

25  CFR 

151 56608 

513  58056 

Proposed  Rules: 

580 56619 

26  CFR 

1  58061 

Proposed  Rules: 

1  56262  57021  57023, 

57400 
31 57023 

27  CFR 

4 58938 

19 58938 

24 58938 

40 56757 

45 56757 

70 56757 

194 58938 

250 58938 

251 58938 

295 56757 

Proposed  Rules: 

55    57404 

28  CFR 

Proposed  Rules: 

104 55901 

801 58083 

29  CFR 

4022      .". 57369 

4044 57369 

Proposed  Rules: 

195.i      56043 

30  CFR 

723 58644 

845 58644 

913 58371 

926  58375 

Proposed  Rules: 

250 56620 

913 59201 

914 57655 

918 55609 

924 55611 
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935 56263 

938 57662 
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Ch   V 57371 

337 56431 

356 56759 

539 , 57371 

32  CFR 

3 57381 


505 

706 
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55876 
56383 

58422 
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84 

55086 

100 

56035 

57873 

57875 

117 
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57384 
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151 
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58381 

155 

55566 

157 
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158 

55566 

160 

.57877 

165, 

55575 

56035 

56208 

56210 

56212 

56214 

56216, 

57385 

58064 

169 

58066 

183 

55086 

Proposed  Rules: 

175 

56627 

36  CFR 

73 57878 

242 55092   56610 


38  CFR 

3  
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56614 
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55614 

39  CFR 

111 

56432 
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56993 
58944 

501 

55096 

960 

55577 

40  CFR 

52 

.55097 

55099 

55102 

55105 

55880 

56218 

56220 

56222 

56223 

56447 

56449 

56454 

56465 

56904. 

56931 

56944 

57160, 

57196. 

57219 

57223 

57230, 

57247 

57252 

57261 

57387 

57389. 

57391 

57395 

57666 

57882 

58070 
58667 

60  

57824 

63 

55577 

55844 

57668 

58393 

58396 

70 

55112 

55883 

56996 

58400 

58952 

59161 

71  

55883 

80 

55885 

81 

56476 

82 

57512 

92 

58953 

148 

58258 

180 

.55585, 

56225. 

56233, 

57671 

58400 

261 

58258 

268 

58258 

271 

..55115 

57679 

58258 

272 

58964 

300 

55890. 

56484 

57685 

57686 

59363 

302 

58258 

Proposed  Rules: 

3.  .  . 

56629 

59392 

50 

57268 

51 

..56629 

59392 

52 

55143. 

55144. 

56496 

57407 

57408. 

57692, 

57693. 

57911 

57914 

59205 

Federal  Register/Vol,  66.  No.  229 /Wednesday.  November  28.  2001    Reader  .\ids 


in 


60 56629  57829.  59392 

63     56629  57696  57917. 
58425,  58427  58610  59392 

70 55144  56629  59392 

80 55905 

82 55145 

89 55617  58085 

90 55617 

91 55617 

94 55617 

122 58556 

123 56629  59392 

136 58693 

142 56629  59392 

145 56629  59392 

147 56496  56503 

162 56629  59392 

194 59207  59208 

233 56629  59392 

257 56629  59392 

258 56629  59392 

261 57918 
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501 56629  59392 
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41  CFR 

Ch   302 58194 

61-250 56761 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  28, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Alabama,  published  10- 
29-01 
Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 
Delaware,  published  10-29- 

01 
Maryland   published  10-29- 
01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure 
Competitive  bidding 
procedures,  anti-collusion 
rule,  published  10-29-01 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Civil  monetary  penalty  inflation 
adjustments,  published  11- 
21-01 

POSTAL  RATE  COMMISSION 

Practice  ana  procedure 
Sunset  rules  adoption 
Express  Man  rates  and 
tees  and  limited 
classification  changes 
published  lO-29-Oi 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
atfected  countnes— 
Rhode  Island    stallions 
and  mares,  receipt 
authorization   comments 
due  by   12-3-01, 
published  11-1-01  [FR 
01-27459) 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans 


Mergers  and  consolidations 
of  borrowers    comments 
due  by  12-3-01,  published 
11-1-01   iFR  01-27480] 

AGRICULTURE 
DEPARTMENT 

Federal  claims  collection; 
comments  due  by  12-7-01. 
published  11-7-01  [FR  01- 
27887- 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management, 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon,  comments  due 
by  12-4-01,  published 
10-5-01  [FR  01-25038] 
Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass 
comments  due  by  12-5- 
01,  published  11-20-01 
[FR  01-28920] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishe'>  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries—         | 
Pacific  Coast  groundfish; 
comments  due  by  12-3- 
01,  published  11-16-01 
[FR  01-287441 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals 
Incidental  taking — 
Kodiak  Launch  Complex. 
AK    rocket  launches; 
Steiler  sea  lions, 
comments  due  by  12-5- 
01    published  11-5-01 
[FR  01-27734] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Securities  | 

Accounts  holding  security 
futures  products, 
applicability  of  customer 
protection    recordkeeping 
reporting    and  bankruptcy 
rules   etc    comments  due 
by  12-5-01,  published  11- 
2-01   [FR  01-27523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards; 

Fnction  materials 
manufacturing  facilities, 
coiViments  due  by  12-3- 
01;  published  10-4-01  [FR 
01-24887] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants   hazardous; 
national  emission  standards; 
Pesticide  active  ingredient 
production:  comments  due 
by  12-6-01:  published  11- 
21-01  [FR  01-29067] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants   hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production,  comments  due 
by  12-6-01:  published  11- 
21-01  [FR  01-29068] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs- 
Pennsylvania:  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27281] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control 
State  operating  permits 
programs- 
Pennsylvania:  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27282] 
Air  programs: 
Stratospheric  ozone 
protection- 
Essential  use  allowances 
allocation  (2002  CY), 
and  essential  laboratory 
and  analytical  uses:  de 
minimis  exemption 
extension  through  2005 
CY    comments  due  by 
12-3-01    published  11-1- 
01  [FR  01-27383] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation    various 
States 

District  of  Columbia: 
comments  due  by  12-3- 
01.  published  11-1-01  [FR 
01-27376] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 
promulgation    various 
States 

District  of  Columbia: 
comments  due  by  12-3- 
01,  published  11-1-01  [FR 
01-27377] 
Oregon;  comments  due  by 
12-3-01;  published  11-1- 
01  [FR  01-27280] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementations 
plans   approval  and 
promulgation: 


Oregon;  comments  due  by 
12-3-01;  published  11-1- 
01  [FR  01-27279] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update,  comments  due 
by  12-5-01:  published 
11-5-01  [FR  01-27463] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnorities  list 
update:  comments  due 
by  12-5-01;  published 
11-5-01   [FR  01-27464] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arkansas:  comments  due  by 
12-3-01  published  10-26- 
01  [FR  01-26987] 

Michigan,  comments  due  by 
12-3-01:  published  10-26- 
01  [FR  01-26986] 
Oklahoma  and  Texas; 
comments  due  by  12-3- 
01,  published  10-24-01 
[FR  01-26749] 
Television  broadcasting 
Cable  television  systems — 
Multichannel  video  and 
cable  television  service; 
video  programming 
distnbution:  competition 
arid  diversity 
development:  comments 
due  by  12-3-01: 
published  10-31-01  [FR 
01-27225] 
Televison  broadcasting: 
Cross-ownership  of 
broadcast  stations  and 
newspapers:  comments 
due  by  12-3-01:  published 
10-5-01  [FR  01-24950] 

FEDERAL  ELECTION 
COMMISSION 

Internet  and  Federal  elections; 
campaign-related  activity  on 
web  sites  of  individuals, 
corporations,  and  labor 
organizations,  comments 
due  by  12-3-01.  published 
10-3-01  [FR  01-24643] 

FEDERAL  RESERVE 
SYSTEM 

International  banking 
operations  (Regulation  K): 
International  lending 
supervision;  comments 
due  by  12-1-01;  published 
10-26-01  [FR  01-26731] 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
Orthopedic  devices — 
Hip  joint  metal-polymer 
constrained  cemented 
or  uncemented 
prosthesis 
reclassification, 
comments  due  by  12-5- 
01:  published  9-6-01 
[FR  01-22286; 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees - 
Occupational  Illness 
Compensation  Program  Act. 
Implementation 

Probable  cause 
determination  guidelines: 
comments  due  by  12-4- 
01.  published  10-5-01  [FR 
01-24878] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Sacramento  Mountains 
checkerspot  butterfly; 
comments  due  by  12-5- 
01    published  9-26-01 
[FR  01-24037] 

Showy  stickseed:  comments 
due  by  12-7-01,  published 
11-7-01  [FR  01-27892] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 
Louisiana   comments  due  by 

12-3-01;  published  11-2- 

01  [FR  01-27544] 

Mississippi:  comments  due 
by  12-3-01,  published  il- 
2-01  [FR  01-27543] 

Ohio:  comments  due  by  12- 
7-01.  published  11-7-01 
[FR  01-27982] 

JUSTICE  DEPARTMENT 

Federal  Bureau  of 

Investigation; 

Communications  Assistance 

tor  Law  Enforcement  Act; 

implementation: 

■Replaced'   and 
"significantly  upgraded  or 
otherwise  undergoes 


major  modification, 
definitions,  etc    comments 
due  by  12-4-01    published 
10-5-01  ;FR  01-24942] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathenng. 
Analysis   and  Retreival 
System  (EDGAR) 
Mandated  EDGAR  filing  for 
foreign  issuers,  comments 
due  by  12-3-01,  published 
10-4-01  [FR  01-24806] 
Secunties 
Accounts  holding  secunty 
futures  products 
applicability  of  customer 
protection    recordkeeping 
reporting,  and  bankruptcy 
rules,  etc    comments  due 
by  12-5-01,  published  il- 
2-01  [FR  01-27523] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waten.\ays  safety: 
Mystic  River,  CT   safety 
zone,  con-iments  due  by 
12-7-01,  published  11-7- 
01   [FR  01-28006] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bntish  Aerospace 
comments  due  by  12-6- 
01    published  IO-5-Oi  [FR 
01-25048] 
CFM  International, 
comments  due  by  12-4- 
01    published  10-5-01  [FR 
01-25078] 
Eagle  Aircraft  Pty,  Ltd  : 
comments  due  by  12-3- 
01,  published  11-5-01  [FR 
01-27654] 
Fokker   comments  due  by 
12-5-01    published  11-5- 
01   [FR  01-27666' 
General  Eiectnc  Co  ; 
comments  due  by  i2-4- 
01:  publisheo  10-5-01  [FR 
01  -25054} 
Pilatus  Aircraft  Ltd  : 
comments  due  by  12-4- 
01    published  10-10-01 
[FR  01-25398] 
Pratt  &  Whitney   comments 
due  by  12-4-01    published 
10-5-01   [FR  01-25055] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards; 


Special  conditions — 
Gultstream  Aerospace 
Model  G-1159B 
airplanes   comments 
due  by  i2-7-0i 
published  11-7-01  [FR 
01-27987] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Moto''  vehicie  safety 

standards 

Roof  crush  resistance: 
comments  due  by  12-6- 
01    published  1 0-22-01 
'FR  01-26560] 

TREASURY  DEPARTMENT 
Customs  Service 

United  States-Caribbear'  Basin 
Trade  Partnership  Act 
Brassieres    preterenta 
treatment   comments  due 
by  12-3-01    published  10- 
4-01  [FR  01-24991] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Federal  Republic  of 

Yugoslavia  (Serbia  and 
Montenegro  I   Kosovo  and 
Milosevic  sanctions 
regulations   comments  due 
by  12-3-01,  published  10-3- 
01  [FR  01-24685] 

TREASURY  DEPARTMENT 

Currency  ana  foreign 
transactions   financial 
reporting  and  recordkeeping 
requirements 
Bank  Secrecy  Act; 
implementation — 

Funds  transmittal  by 
financial  institutions 
extension  o1  conditiona 
exceptions  to  strict 
operation  of  Travel 
Rule   comments  due  by 
12-1-01    published  e-^S- 
01  [FR  01--'5224; 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Lending  and  investment 
Savings  associations, 
greater  flexibility  in 
changing  marketplace 
correction   comments  due 
by  12-3-01    published  11- 
26-01   [FR  CI -27329] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits 

Extended  care  services 
copayments    comments 


due  by  12-3-01    published 
10-4-01   'FR  01-24762' 
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witn    PLUS    I  Public  i-aws 
Update  Service)  on  202-523- 
6641    Tms  list  IS  also 
avaiiab.e  online  at  unp  ,■/ 
v/wvi  nara  gov  feareg 
plawcw'  Mrr.: 

Tne  text  of  laws  is  not 
published  'n  the  Federal 
Register  but  may  be  ordered 

ir-f    sup  law     nndividua 
pamphie'    form  trom  me 
SuperintendeT  o'  Documents 
U  S    Government  Pn'-'ing 
Office,  Washinqton    DC  20402 
(phone   202-5 12- 1808 1    The 
text  will  also  tte  made 
available  on  the  internet  from 
GPQ  Access  at  ^np 
kvww  access  gpo  gov  nara 
na'aOOS  >^tmi  Some  laws  may 
not  yet  be  available 

S.  1447/T».L.  107-71 

Aviation  and  Transportation 
Secunty  Act  (Nov    19.  2001; 
115  Stat   597) 

Last  List  November  20.  2001 
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Documents 
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Congress,  news  conferences  and 
other  Presidential  materials 
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Presidential 
Documents 
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The  Weekly  Compilation  carries  a 
Moncay  dateline  and  covers  mate- 
rials released  during  the 
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digest  of  other  Presidential 
activities  and  White  House 
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Proclamation  7506  of  November  21,  2001 
National  Family  Week.  2001 

By  the  President  of  the  I'nited  States  of  America 
A  Proclamation 

.\merican   families   are  the  bedrock   c^f   our   xx  ipt\     Thev   are  the   prirr-!rtr\ 

source  of  strength  and  health  for  both  indi\  uiuni^  r,nd  ((immunities  ni.jn<^ 
our  Nation  .-Ks  we  continue  our  recoverv  from  the  horrifu  d(  ts  c  cinn-.itieci 
by  terrorists  against  the  I'nited  States  on  September  11  inn  families  proMde 
us  with  a  vital  source  of  comfort  and  reassurance 


!rtm;l\    menu)er 


Americans  grieve  with  those  who  suffered  the  loss  of 
in  the  brutal  and  cowardly  terrorist  attacks  The  September  11  tr,-iged\  ha^ 
allowed  America  to  see  firsthand  the  profound  bonds  of  lo\  e  that  characterize 
the  American  family.  Parents,  children,  spouses,  and  siblings  mourned  their 
lost  loved  ones,  cared  for  the  in|ured,  and  praved  for  protection  and  health 
for  all  Americans  In  the  midst  of  great  loss,  we  saw  great  lave  flowing 
from  the  hearts  of  .\merica's  families 

Mv  .Administration  is  committed  to  strengthening  the  American  familv  Man\ 
one-parent  families  are  also  a  source  of  comfort  and  reassurance.  \et  a 
family  with  a  mom  and  dad  who  are  committed  to  marriage  and  devote 
themselves  to  their  children  helps  provide  children  a  sound  foundation 
for  success.  Government  can  support  families  by  promoting  policies  that 
help  strengthen  the  institution  of  marriage  and  help  parents  rear  their  chil- 
dren in  positive  and  healthy  environments. 

My  proposed  budget  includes  initiatives  that  encourage  familv  cohesion 
It  provides  over  $60  million  for  grants  that  encourage  responsible  fatherhood 
Grants  would  be  awai'ded  to  groups  that  promote  successful  parenting  and 
strong  marriages  and  to  faith-based  and  communitv  organizations  that  help 
unemployed  or  low-income  parents  and  their  children  avoid  or  leave  welfare 
This  initiative  will  help  spur  new  community-level  approaches  to  aid  low- 
income  families. 

To  strengthen  States'  ability  to  promote  child  safet\ ,  stability,  and  well- 
being,  my  budget  also  proposes  a  substantial  increase  in  funding  for  the 
Promoting  Safe  and  Stable  Families  program.  These  additional  resources 
will  help  States  keep  children  w'lth  their  biological  families,  when  safe 
and  appropriate,  or  place  children  with  loving  adopti\e  families  Bv  under- 
taking more  preventative  efforts  to  help  families  m  crisis  the  pnispec  ts 
for  children  to  live  in  a  permanent  home  are  enhanced 

As  we  observe  National  Familv  Week,  we  must  work  to  strengthen  famiiips 
in  America  as  individuals  and  through  Crovernment  and  communitN -baseci 
organizations.  This  week  serves  to  remind  us  of  the  \alues  secunt\ .  dcd 
love  that  we  give  and  receive  in  our  families 

NOW,  THEREFORE,  I.  GEORGE  W,  BUSH,  President  of  the  I  nited  States 
of  America,  by  virtue  of  the  authority  vested  in  me  bv  the  (Innstitution 
and  laws  of  the  United  States,  do  herebv  proclaim  November  18  through 
November  24,  2001.  as  National  Family  Week.  1  invite  the  States  cornmu 
nitips  and  nennle  of  the  United  States  to  ioin  together  in  nbser\inii  this 
day  with  appropriate  ceremonies  and  acti\'ities  to  honor  our  Nation  s  fdmihfs 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  November,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 


FK  n.H     01-29809 
Filed  11-28-01;  8:45  am| 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 

RfN315&-AG88 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Standardized  NUHOMS^-24P, 
-52B,  and  -61 BT  Revision 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulaton,- 
Commission  (NRC)  is  amending  its 
regulations  revising  the  Transnuclear 
West,  Inc   Standardized  NTUHOMS'- 
24P.  -52B,  and  -61  BT  cask  system 
listing  within  the  "List  of  Approved 
Spent  Fuel  Storage  Casks"  to  include 
Amendment  No.  4  to  Certificate  of 
Compliance  (CnC)  No.  1004. 
Amendment  No.  4  will  allow  the  storage 
of  low  bum-up  spent  fuel  in  the 
NUHOMS^-24P  canister.  In  addition, 
the  Technical  Specifications  (TS)  will 
be  revised  to  correct  administrative 
errors  regarding  tlie  width  dimension  of 
the  spent  fuel.  Specific  changes  will  be 
made  to  TS  1.2.1  and  1.2.15,  Tables  1- 
la,  1-lb,  1-lc,  1-ld,  l-2a.  and  l-2c, 
and  Figure  1-1.  The  CoC  will  be  revised 
to  change  the  certificate  holdfer  from 
Transnuclear  West.  Inc.  to  Transnuclear 
Inc.  Minor  editorial  changes  will  also  be 
made  to  the  CoC. 

DATES:  The  final  rule  is  effective 
February'  12,  2002,  unless  significant 
adverse  comments  are  received  by 
December  31,  2001.  A  significant 
adverse  comment  is  a  comment  where 
the  commenter  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  wathout  a 
change.  If  the  rule  is  withdrawn,  timely 
notice  will  be  published  in  the  Federal 
Register. 


ADDRESSES:  Submit  comments  to: 
Secretary.  L"S  Nuclear  Regulators- 
Commission.  Washington,  DC  20555- 
0001.  Attn;  Rulemakings  and 
Adjudications  Staff,  Deliver  comments 
to  11555  Rockville  Pike.  Rockville.  MD. 
between  7:30  a.m.  and  4:15  p.m  on 
Federal  workdays 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  N'RCs  rulemaking 
website  at  htipy/ruleforvm. IInl.gov  \'ou 
may  also  provide  comments  via  this 
website  by  uploading  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms,  Carol  Gallagher.  (301)  415- 
5905;  e-mail  CAG@nrc.gov 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NrC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville,  MD  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 

at  1-800-397-4209.  301-415-4737  or 

by  email  to  pdr^nrc  gov 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://v^y^-w  nrc  gov/\HC/ 
ADA.MSnndex.html  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agenc\-wide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents  .Aji  electronic  copy 
of  the  proposed  CoC  and  preliminar\' 
safety  evaluation  report  (SER)  can  be 
found  under  AD.AMS  Accession  No 
ML012620237  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
,ADAMS.  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209.  301- 
415— 4737or  by  e-mail  to  pdr@nrc.gov 

CoC  No,  1004.  the  revised  Technical 
Specifications,  the  underlying  Safety 
Evaluation  Report  for  Amendment  No 
4,  and  the  Environmental  Assessment, 
are  available  for  inspection  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville,  MD.  Single 
copies  of  these  documents  may  be 
obtained  from  Merri  Horn.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S  Nuclear  Regulatorv'  Commission. 


Washington,  DC  20555-0001,  tplfphime 
(301  I  415-8126,  email  miths-nn  gnv 
FOR  FURTHER  INFORMATION  CONTACT: 
Mem  Horn,  telephone  i301;  415-81 2b. 
e-mail  mlhl^nn  gov.  of  the  Office  nf 
Nuclear  Material  Safety  and  Safeguards. 
L",S,  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2 18!  a  I  of  the  Nut.iear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA).  requires  that     jtihe  Secretary 
[of  the  Department  of  Energv  (DOE)l 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector 
for  the  dr\  storage  nf  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulator\j  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  bv 
the  Commission,  '  Section  133  of  the 
N'WPA  states,  in  part,  that   '^tjhe 
Commission  shall,  bv  rule,  establish 
procedures  for  the  licensing  of  an\ 
technology  approved  by  the 
Commission  under  section  2i8(a;  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor  ' 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  N'RC-approved  casks  under  a 
genera!  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FT?  29181,  luiv 
18,  1990).  This  rule  also  established  a 
new  subpart  L  within  10  CFR  part  72. 
entitled  'Approval  of  Spent  Fuel 
Storage  Casks  "  containing  procedures 
and  criteria  for  obtaining  NRC  appro\  ai 
of  spent  fuel  storage  cask  designs  The 
NRC  subsequentlv  issued  a  final  rule  on 
December  22.  1994  (59  FR  65920),  that 
approved  the  Standardized 
NL'HOMSTM-24P  and  -52B  cask  design 
and  added  it  to  the  list  of  NRC-approved 
cask  designs  in  §  72  214  as  Certificate  of 
Compliance  Number  (CoC  No  ]  1004 
Amendment  No   3  added  the  -6lBT  dn. 
storage  canister  to  the  svstem. 

Discussion 

On  Februarv  23,  2001,  and  as 
supplemented  on  June  8,  and  October  4 

r^f^r\<      t\ —    — _A  ;  £: — *-    1,^14,%- 

(Transnuclear  West,  Inc  j  submitted  an 
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application  to  the  NRC  to  amend  CoC 
No.  1004  to  permit  a  part  72  licensee  to 
allow  the  storage  of  low  burn-up  spent 
fuel  in  the  NUHOMS''-24P  canister.  In 
addition,  the  Technical  Specifications 
(TS)  will  be  revised  to  correct 
administrative  errors  regarding  the 
width  dimension  of  the  spent  fuel. 
Specific  changes  will  be  made  to  TS 
1.2.1  and  1.2.15,  Tables  1-la,  1-lb.  1- 
Ic.  1-ld.  l-2a,  and  l-2c.  and  Figure  1- 
1.  The  Certificate  of  Compliance  will  be 
revised  to  change  the  certificate  holder 
from  Transnuclear  West,  Inc.  to 
Transnuclear  Inc.  Minor  editorial 
changes  will  also  be  made  to  the  CoC. 
No  other  changes  to  the  Standardized 
NUHOMS'-24P,  -52B.  and  -61BT  cask 
system  design  were  requested  in  this 
application.  The  NRC  staff  performed  a 
detailed  safety  evaluation  of  the 
proposed  CoC  amendment  request  and 
found  that  an  acceptable  safety  margin 
is  maintained.  In  addition,  the  NRC  staff 
has  determined  that  there  is  still 
reasonable  assurance  that  public  health 
and  safety  and  the  environment  will  be 
adequately  protected. 

This  direct  final  rule  revises  the 
Standardized  NUHOMS»-24P,  -52B, 
and  -61 BT  cask  design  listing  in 
§  72  214  by  adding  .Amendment  No.  4  to 
CoC  No,  1004  This  amendment  will 
allow  the  storage  of  low  burn-up  spent 
hiel  in  the  NUHOMS*-24P  canister.  In 
addition,  the  TS  will  be  revised  to 
correct  admmistrative  errors  regarding 
the  width  dimension  of  the  spent  fuel. 
Specific  changes  will  be  made  to  TS 
1.2.1  and  1.2.15,  Tables  1-la,  1-lb,  1- 
Ic.  1-ld.  l-2a,  and  l-2c,  and  Figure  1- 
1.  The  CoC  will  be  revised  to  change  the 
certificate  holder  from  Transnuclear 
We.st,  Inc.  to  Transnuclear  Inc.  Minor 
editorial  changes  will  also  be  made  to 
the  CoC. 

The  amended  Standardized 
NUHQMS''-24P.  -52B.  and  -61BT  cask 
system,  when  used  m  accordance  with 
the  conditions  specified  in  the  CoC,  the 
Technical  Specifications,  and  NRC 
regulations,  will  meet  the  requirements 
of  part  72;  thus,  adequate  protection  of 
public  health  and  safety  and 
environment  will  continue  to  be 
ensured 

Discussion  of  Amendments  by  Section 

Section  72.214    List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  No  1004  is  revised  by 
adding  the  effective  date  of  Amendment 
No  4  and  changing  the  applicant  name 
from  Transnuclear  West,  Inc.  to 
Transnuclear  Inc. 


Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  4  to  CoC  No. 
1004  and  does  not  include  other  aspects 
of  the  Standardized  NUHOMS«-24P, 
-52B,  and  -61BT  cask  system  design. 
The  NRC  is  using  the  "direct  final  rule 
procedure"  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured.  The 
amendment  to  the  rule  will  become 
effective  on  February  12,  2002. 
However,  if  the  NRC  receives  significant 
adverse  cormnents  by  December  31, 
2001 .  then  the  NRC  will  publish  a 
document  that  withdraws  this  action 
and  will  address  the  comments  received 
in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register.  A 
significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action.  However,  if  the  NRC 
receives  significant  adverse  comments 
by  December  31.  2001.  then  the  NRC 
will  publish  a  document  that  withdraws 
this  action  and  will  address  the 
comments  received  in  response  to  the 
proposed  amendments  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 


Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517).  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Categon,'  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA)  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
lune  1,  1998,  entitled,  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  wTiting  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
Standardized  NUHOMS®-24P.  -52B. 
and  -61BT  cask  system  design  listed  in 
§  72.214  (List  of  NRC-approved  spent 
fuel  storage  cask  designs).  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  establishes  generally 
applicable  requirements. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51.  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and.  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  would  amend  the 
CoC  for  the  Standardized  NUHOMS*- 
24P,  -52B,  and  -61BT  cask  system 
within  the  list  of  approved  spent  fuel 
storage  casks  that  power  reactor 
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licensees  can  use  to  store  spent  fuel  at 
reactor  sites  under  a  general  license. 
This  amendment  will  allow  the  storage 
of  low  burn-up  spent  fuel  in  the 
NUHOMS'-24P  canister.  In  addition, 
the  TS  will  be  revised  to  correct 
administrative  errors  regarding  the 
width  dimension  of  the  spent  fuel. 
Specific  changes  will  be  made  to  TS 
1.2.1  and  1.2.15  and  Tables  1-la,  1-lb, 
1-lc.  1-ld.  l-2a,  and  l-2c,  and  Figure 
1-1.  The  CoC  will  be  revised  to  change 
the  certificate  holder  from  Transnuclear 
West.  Inc.  to  Transnuclear  Inc.  Minor 
editorial  changes  will  also  be  made  to 
the  CoC.  The  environmental-  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  RockviUe.  MD.  Single 
copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  are 
available  from  Merri  Horn,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  telephone 
(301)  415-8126.  email  mlhl@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  pt  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget. 
Approval  Number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC,  and  tlie  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  December  22,  1994  (59 
FR  65920),  the  NRC  issued  an 
amendment  to  part  72  that  approved  the 
Standardized  NUHOMS^-24P  and  -52B 
cask  design  by  adding  it  to  the  list  of 
NRC-approved  cask  designs  in  §  72.214. 
Aiueudiueiii  Nu.  3  adueu  "die  -61BT 
cask  design.  On  Februar\-  23,  2001.  and 


as  supplemented  on  June  8.  and  October 
4.  2001.  the  certificate  holder 
Transnuclear  West,  Inc.),  submitted  an 
application  to  the  NRC  to  amend  CoC 
No   1004  to  permit  a  part  72  licensee  to 
store  low  burn-up  spent  fuel  in  the 
NUHOMS''-24P  canister.  In  addition, 
the  TS  will  be  revised  to  correct 
administrative  errors  regarding  the 
width  dimension  of  the  spent  fuel. 
Specific  changes  will  be  made  to  TS 
1.2.1  and  1.2.15  and  Tables  1-la.  1-lb, 
1-lc.  1-ld,  l-2a,  and  l-2c,  and  Figure 
1-1.  The  CoC  will  be  revised  to  change 
the  certificate  holder  from  Transnuclear 
West.  Inc.  to  Transnuclear  Inc.  Minor 
editorial  changes  will  also  be  made  to 
the  CoC. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  each  general  license.  This  alternative 
would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  an 
exemption. 

Approval  of  the  direct  final  rule  will 
eliminate  this  problem  and  is  consistent 
with  previous  NRC  actions.  Further,  the 
direct  final  rule  will  have  no  adverse 
effect  on  public  health  and  safety  This 
direct  final  rule  has  no  significant 
identifiable  impact  or  benefit  on  other 
Government  agencies  Based  on  this 
discussion  of  the  benefits  and  impacts 
of  the  alternatives,  the  NT^C  concludes 
that  the  requirements  of  the  direct  final 
rule  are  commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  environment  and  the 
common  defense  and  security  No  other 
available  alternative  is  believed  to  be  as 
satisfactory',  and  thus,  this  action  is 
recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U  S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not. 
if  issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  direct  final  rule  affects 
only  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and 
Transnuclear  West.  Inc.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  'small 
entities"  set  forth  in  the  Regulator)' 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62]  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 


involve  any  provisions  that  would 
impose  backfits  as  defined  Therefore,  a 
backfit  analysis  is  not  required 

Small  Business  Regulator>'  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulaton  Affairs. 
Office  of  Management  and  Budget. 

List  of  Subjects  In  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energ>'  Reorganization  Act  of  1974, 
as  amended:  and  5  L'  S  C  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72, 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

.Authority:  Sets.  51,  53,  57,62.63,65,69, 
81    161    1S2.  183.  184,  186,  187.  189,  68  Stat. 
929,  930.  932.  933,  934,  935,  948,  953,  954. 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073,  2077,  2092, 
2093,2095,2099,2111,  2201,2232.  2233. 
2234,  2236,  2237.  2238.  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
use.  2021);  sec.  201 .  as  amended.  202,  206, 
88  Slat.  1242,  as  amended,  1244.  1246  (42 
use.  5841.  5842.  5846);  Pub.  L.  95-601.  sec. 
10,  92  Stat,  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902.  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131.  132.  133.  135. 
137,  141,  Pub.  L.  97-425.  96  Slat   2229,  2230. 
2232,  2241.  sec.  148,  Pub.  L.  100-203.  101 
Stat   1330-235  (42  U.S  C.  10151.  10152. 
10153.  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b).  10168{c),(d)).  Section  72.46  also 
issued  under  sec.  189.  68  Slat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97^25.  96  Stat.  2230 
(42  use.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  )  also  issued  under  sees.  2(2),  2(15). 
2(19),  n7(a),  141(h),  Pub.  L.  97-425.  96  Stal 


i.i,yi^.  Li.\ja.  i.i.' 


04, 


!.S.C. 


10101.  10137(a).  10161(h)).  Subparts  K  and  L 
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are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  1015.3)  and  ser.  218(a).  96  Stat. 
2252(42  U.S.C    10198) 

2.  In  §72.214.  Certificate  of 
Compliance  1004  is  revised  to  read  as 
follows: 

§  72.214    List  of  approved  spent  fuel 
storage  casks. 

»         •  •         •         • 

Certificate  Number:  1004. 

Initial  Certificate  Effective  Date: 
lanuan-  23,  1995 

Amendment  Number  1  Effective  Date: 
April  27.  2000. 

Amendment  Number  2  Effective  Date: 
September  5.  2000 

Amendment  Number  3  Effective  Date: 
September  12.  2001. 

Amendment  Number  4  Effective  Date: 
Februar>' 12.  2002. 

SAR  Submitted  bv:  Transnuclear  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  Standardized  NUHOMS* 
Horizontal  Modular  Storage  System  for 
Irradiated  Nuclear  Fuel. 

Docket  Number:  72-1004. 

Certificate  Expiration  Date:  Ianuar\- 
23.  2015. 

Model  Number:  Standardized 
NUHOMS'"-24P.  NUHOMS-^-SZe,  and 
NUHOMS'-6lBT. 
»         «         *         *         * 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  .November.  2001. 

For  the  Nuclear  Regulatory  Com.viission. 
William  D.  Travers. 
t..\f<  u/n f  Dirvctur  tor  Operations. 
IFR  Doc.  01-29443  Filed  11-28-01;  8:45  ami 
BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD1 3-01-023] 
RIN2115-AE47 

Drawbridge  Operations  Regulations; 
Lake  Washington  Ship  Canal,  WA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  dual 
Montlako  Drawbridge  across  the  Lake 
Washington  Ship  Canal,  mile  5.2,  at 
Seattle,  Washington.  This  rule  allows 
the  bridge  operator  to  keep  the  bridge  in 
the  closed-to-navigation  position  at 
certain  times  to  accommodate  vehicular 
traffic  betorn  and  after  tootbali  and 
basketball  games  at  the  University  of 


Washington  sport  facilities,  Seattle,  WA 
from  November  12,  2001.  through  June 
9.  2002 

DATES:  This  temporary  final  rule  is 
effective  from  November  5,  2001, 
through  lune  9,  2002. 
ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  rule  are 
available  for  inspection  and  copying  at 
Commander  (oan).  Thirteenth  Coast 
Guard  District.  915  Second  Avenue. 
Seattle,  Washington  981 74-1 067,room 
3510  between  7:45  a.m.  and  4:15  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  Bridge  Section  of  the  Aids 
to  Navigation  and  Waterways 
Management  Branch  maintains  the 
docket  for  this  temporary  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Pratt.  Chief.  Bridge  Section.  Aids 
to  Navigation  and  Waterwavs 
Management  Branch.  Telephone  (206) 
220-7282. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553Cb)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Under  33 
Code  of  Federal  Regulations  117.37  the 
District  commander  may  authorize 
closures  for  public  interest  concerns 
based  on  the  necessity  for  the  closures, 
the  reasonableness  of  the  times  and 
dates,  and  the  overall  effect  on 
navigation  and  users  of  the  bridge. 

The  closed  draw  of  the  Montlake 
Bridge  across  the  Lake  Washington  Ship 
Canal,  mile  5.2.  at  Seattle,  Washington, 
provides  48  feet  of  vertical  clearance 
above  the  mean  regulated  lake  level  of 
Lake  Washington  for  the  central  100  feet 
of  the  bascule  span.  The  University  of 
Washington  football  stadium  is  located 
on  Montlake  Boulevard  about  300  yards 
north  of  the  Montlake  Bridge.  The 
University  of  Washington  and  the 
Seattle  Seahawks  football  teams  use 
Husky  Stadium,  which  has  a  maximum 
seating  capacity  of  78,000.  The  indoor 
stadium  for  basketball  games  is  located 
just  north  of  Husky  Stadium.  The  same 
parking  facilities  are  used  for  all  games. 
Furthermore,  the  emergency  entrance  to 
the  University  of  Washington  Hospital 
is  about  the  same  distance  north  as 
Husky  Stadium  on  the  opposite  side  of 
Montlake  Boulevard.  The  Montlake 
Bridge  provides  the  closest  crossing  of 
the  Lake  Washington  Ship  Canal  for 
ambulances.  The  canal  bisects  Seattle 
from  east  to  west.  About  300  yards 
south  of  the  bridge.  Montlake  Boulevard 
has  access  to  State  Route  520.  a  major 
east-west  highway  that  connects  to 
Interstate  5  and  405.  Practical  alternate 


routes  with  similar  capacity  around  the 
bridge  do  not  exist. 

Before  and  after  games  the  traffic 
becomes  extremely  dense.  Normal 
weekend  traffic  across  the  bridge  is 
about  40.000  vehicles  each  day.  Draw 
openings  would  aggravate  congestion. 
Even  on  days  without  large  public 
events,  an  opening  of  this  bascule  on  the 
weekend  can  queue  traffic  for  a  mile  to 
the  north  and  a  mile  to  the  south.  While 
the  Lake  Washington  Ship  Canal  does 
bear  some  commercial  navigation 
beneath  the  Montlake  Bridge,  most  of 
the  draw  openings  are  for  sailboats. 
Many  of  the  tugs  that  operate  on  this 
part  of  the  canal  are  able  to  pass  under 
the  drawbridge  in  its  closed  position. 

From  September  2000  through 
February  2001  the  bridge  opened  on 
average  8  times  on  Saturday  and  8  times 
on  Sunday  between  the  hours  of  10  a.m. 
and  9  p.m.  Since  these  are  only  the 
bracketing  hours  of  the  football  periods, 
the  number  of  openings  that  would  be 
affected  is  actually  less  than  8  on 
average.  In  other  words,  the  earliest  start 
of  a  closed  period  (10  a.m.)  is  not 
utilized  with  the  latest  end  time  (9  p.m.) 
The  morning  and  afternoon  closed 
periods  vary  in  duration  but  none  is 
more  than  three  hours.  Therefore,  the 
maximum  daily  affected  period  between 
10  a.m.  and  9  p.m  is  5.75  hours,  not  11 
hours.  On  average  these  public  interest 
closures  would  affect  two  or  three 
vessels  at  most.  Most  of  the  basketball 
games  are  in  the  evening  hours  and 
most  of  the  closures  for  the  basketball 
games  are  only  for  one  hour.  These 
closures  have  been  authorized  for  many 
years  and  are  known  and  expected  by 
many  local  boaters  and  members  of  the 
marine  industry  in  Seattle.  The 
schedule  has  also  been  published  in  the 
Local  Notice  to  Mariners  prior  to  the 
first  affected  date  so  that  vessel 
operators  may  plan  accordingly. 

This  temporary  final  rule  allows  the 
bridge  to  remain  closed  to  navigation 
during  times  of  heavy  traffic  before  and 
after  the  football  and  basketball  games  at 
the  University  of  Washington. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  ot  Transportation  (UU  Ij 
(44  FR  11040;  Februar\'  26.  1979). 
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Small  Entities 


Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionan'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3Cb)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  nile  under 
Executive  Order  13045.  Protection  of 


Children  from  Enviromnental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  en\  ironmental  risk  to 
health  or  risk  to  safety  that  mav 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulation  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  writer  "categorical  Exclusion 
Determination"  is  not  required  for  this 
temporary-  final  rule. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analvzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  .effect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supplv. 
distribution,  or  use  of  energv-  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory- 
Affairs  as  a  significant  energv  action 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1  The  authority  citation  for  part  117 
continues  to  read  as  follows; 

Authoritv:  33  U.  S.  C  499;  49  CFR  1  46; 

33  CFR  1  o'5-19g);  section  117.255  also 
issued  under  the  authority  of  Pub.  L.  102 
587.  106,  Stat  5039 


1   From  November  5,  2001.  until  June 
9.  2002.  ^  117.1051(e)  is  amended  by 
adding  a  new  paragraph  (e)(4)  to  read  as 
follows: 

§117.1051     Lake  Washington  Ship  Canal. 

***** 

(e)  *   *   * 

(4)  The  Montlake  bridge  need  not 
open  during  the  following  dates  and 
times: 

12-Nov-Ol— 9  p.m. -10  p.m. 
17-Nov-Ol— 10  a.m.-12:45  p.m.;  3 

p.m. -6  p.m. 
23-Nov-Ol— 8  p.m.-9  p.m.;  10  p.m.-ll 

p.m. 
24-Nov-Ol— 3  p.m. -4  p.m.;  8  p.m. -9 

p.m. 
24-Nov-Ol— 10  p.m.-ll  p.m. 
27-Nov-Ol— 9  p.m.-lO  p.m. 
28-Nov-Ol— 9  p.m.-lO  p.m. 
7-Dec-Ol— 10:30  a.m.-l:15  p.m.:  3:30 

p.m. -6:30  p.m. 
7-Dec-Ol— 10  p.m.-ll  p.m. 
9-Dec-Ol — 5  p.m. -6  p.m. 
11-Dec-Ol— 9:30  p.m  -10:30  p.m. 
20-Dec-Ol— 9:30  p.m. -10:30  p.m. 
21-Dec-Ol— 9  p.m.-lO  p.m 
2 6-Dec-0 1  —  10:45  a.m.-l:30  p.m.;  3:45 

p.m. -6:45  p.m. 
27-Dec-Ol— 9:30  p.m.-10:30  p.m. 
4-Ian-02— 9  p.m.-lO  p.m. 
6-Ian-02 — 3  p.m. -4  p.m. 
lO-Ian-02— 9  p.m  -10  p.m. 
12-Ian-02 — 4  p.m. -5  p.m. 
17-Ian-02— 9  p.m. -10  p.m. 
24-Ian-02— 9  p.m.-lO  p.m. 
26-Ian-02 — 4  p.m  -5  p.m. 
7-Feb-02 — 9  p  m  -10  p  m. 
^Feb— 02 — 3  p.m. -4  p.m. 
14-Feb-02— 9  p.m. -10  p.m. 
16-Feb-02— 7  p.m.-8  p.m. 
21-Fch-02— 9  p  m  -10  p.m 
23-Feb-02— 3  p.m  -^  p.m 
28-Feb-02— 9  p.m.-lO  p.m. 
9-Iun-02— 11  am  -2  p.m.;  4:30  p  m  -6 

p.m. 

Dated:  November  5.  2001. 
Erroll  Brown. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Thirteenth  Coast  Guard.  District. 

'FR  Doc   01-29644  Filed  11-2&-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

rVT-021-1224«;  A-1-f  RL-7110-2] 

Clean  Air  Act  Final  Approval  of 
Operating  Permits  Program:  State  of 
Vermont 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
action:  Final  rule. 


I 


59536        Federal  Register /Vol.  66.  No.  230 /Thursday.  November  29,  2001 /Rules  and  Regulations 


summary:  EPA  is  granting  full  approval 
to  the  Clean  Air  Act  (Act),  Operating 
Permits  Program  of  the  State  of  Vermont 
(program),  Vermont  submitted  its 
program  for  the  purpose  of  complying 
with  the  Act's  directive  that  states 
develop  programs  to  issue  operating 
permits  to  all  major  stationary  sources 
and  certain  other  stationarv  sources. 
EP.A  granted  interim  approval  to 
Vermont's  initial  operating  permit 
program  on  October  2.  1996.  On 
September  28.  2001,  EPA  proposed  full 
approval  of  Vermont's  pending  revised 
program,  provided  the  state  finalized 
the  sections  of  its  proposed  rules  that 
address  EPA's  interim  approval 
conditions.  On  November  15,  2001.  EPA 
received  Vermont's  adopted  revisions  to 
its  program.  The  Agency  has  determined 
that  Vermont  has  adequately  addressed 
all  interim  approval  conditions  as 
described  in  EPA's  proposed  approval. 
DATES:  This  rule  is  effective  on 
November  30,  2001  without  further 
notice 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agencv.  EPA 
New  England  Regional  Office.  One 
Congress  Street    1 1th  floor.  Boston.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dahl.  (617)  918-1657 
SUPPLEMENTARY  INFORMATION: 

I.  What  Is  EPA  Approving? 

EFA  is  taking  final  action  to  approve 
the  changes  Vermont  made  to  its 
regulations  (Environmental  Protection 
Regulations.  Air  Pollution  Control 
Chapter  V.  Definitions  and  Subchapter 
X)  regarding  the  state's  title  V 
permitting  program  The  Agencv  is 
granting  full  approval  to  Vermont's  title 
V  permitting  program  because  Vermont 
has  made  all  the  necessarv  changes  to 
its  program  required  bv  EPA's  interim 
approval.  Detarls  of  the  state  changes 
can  be  found  in  EPA's  proposed 
rulemaking.  66  FR  49577  (September  28. 
2001)  EPA  did  not  receive  anv 
comments  on  the  proposed  rulemaking. 
In  the  final  adoption,  the  state 
legislative  council  made  three  minor 
changes  to  the  proposed  rule  These 
changes  that  do  not  effect  the  substance 
of  the  provisions  EPA  relied  on  when  it 
proposed  to  grant  full  approval  to 
Vermont's  program.  The  exact  changes 
the  state  made  can  be  found  as  part  of 
EPA's  public  record. 

It  should  be  noted  that  the  state 
regulation,  although  fully  adopted  on 
.November  14.  2001.  and  submitted  to 
EP.-\  on  November  15.  2001.  is  not 


effective  under  state  law  until 
November  29,  2001.  Vermont  state  law 
provides  that  state  regulations  "take 
effect  fifteen  days  after  adoption  is 
complete."  V.S.A.  t.  section  845(d).  This 
waiting  period  has  no  effect  on  the 
substance  of  the  fully  adopted  state 
regulation  that  EPA  is  approving,  nor  on 
EPA's  authority  to  sign  this  action 
approving  the  adopted  program. 

Unlike  the  prior  interim  approval,  this 
full  approval  has  no  expiration  date. 
However,  the  state  may  revise  its 
program  as  appropriate  in  the  future  by 
following  the  procedures  of  40  CFR 
70.4(i).  EPA  may  also  exercise  its 
oversight  authority  under  section  502{i) 
of  the  Act  to  require  changes  to  a  state's 
program  consistent  with  the  procedures 
of  40  CFR  70.10. 

n.  What  Is  the  Effective  Date  of  EPA's 
Full  Approval  of  the  Vermont  Title  V 
Program? 

EPA  is  using  the  good  cause  exception 
under  the  Administrative  Procedure  Act 
(APA)  to  make  the  full  approval  of  the 
state's  program  effective  on  November 
30.  2001,  In  relevant  part,  the  APA 
provides  that  publication  of  "a 
substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date, 
except — *    *    *  (3)  as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule."  5 
U.S.C.  553(d)(3).  Section  553(b)(3)(B)  of 
the  APA  provides  that  good  cause  may 
be  supported  bv  an  agency 
determination  that  a  delay  in  the 
effective  date  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  EPA  finds  that  it  is  necessary 
and  in  the  public  interest  to  make  this 
action  effective  sooner  than  30  days 
following  publication.  In  this  case,  EPA 
believes  that  it  is  in  the  public  interest 
for  the  program  to  take  effect  before 
December  1,  2001.  EPA's  interim 
approval  of  Vermont's  prior  program 
expires  on  December  1,  2001.  In  the 
absence  of  this  full  approval  of 
Vermont's  amended  program  taking 
effect  on  November  30,  the  federal 
program  under  40  CFR  part  71  would 
automatically  take  effect  in  Vermont 
and  would  remain  in  place  until  the 
effective  date  of  the  fully-approved  state 
program.  EPA  believes  it  is  in  the  public 
interest  for  sources,  the  public  and  the 
state  to  avoid  any  gap  in  coverage  of  the 
state  program,  as  such  a  gap  could  cause 
confusion  regarding  permitting 
obligations.  Furthermore,  a  delay  in  the 
effective  date  is  unnecessary  because 
Vermont  has  been  administering  the 
title  V  permit  program  for  5  years  under 
an  interim  approval.  Through  this 
action.  KfA  is  approving  a  few  revisions 
to  the  existing  and  currently  operational 


program.  The  change  from  the  interim 
approved  program  which  substantially 
met  the  part  70  requirements,  to  the 
fully  approved  program  is  relatively 
minor,  in  particular  if  compared  to  the 
changes  between  a  state-established  and 
administered  program  and  the  federal 
program. 

III.  Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4.  1993),  this  final 
approval  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget,  Under  the  Regulaton'  Flexibility 
Act  (5  U.S.C.  601  ef  seg)  the' 
Administrator  certifies  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  approves  state  law  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  This  rule  does  not 
contain  any  unfunded  mandates  and 
does  not  significantly  or  uniquely  affect 
small  governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  because  it  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255,  August  10,  1999).  This 
rule  merely  approves  existing 
requirements  under  state  law.  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  state  and 
the  federal  government  established  in 
the  Clean  Air  Act.  This  final  approval 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks    (62  FR  lyaab,  April  23,  lyy/j  or 
Executive  Order  13211,  "Actions 
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Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  "  (66  FR  28355  (May 
22.  2001).  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq..  other  than 
those  previously  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  state  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act.  EPA  will  approve 
state  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  state  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  state  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  a?  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199*6,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  S^ate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caiuiot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
-defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  November  30.  2001 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  28,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  November  21.  2001. 
Robert  W.  Vamey. 

Regional  Administrator,  EPA  New  England. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

.Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  Vermont  to 
read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Vermont 

(a)  Department  of  Environmental 
Conservation:  submitted  on  April  28.  1995; 
interim  approval  effective  on  November  1. 
1996:  revised  program  submitted  on 
November  15.  2001:  full  approval  effective 
November  30.  2001. 

(b)  [Reserved] 

*  •  *  ♦  * 

[FR  Dor  01-29653  Filed  11-28-01.  8:45  am] 

BILUNG  CODE  6660-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AI18 

Endangered  and  Threatened  Wildlife 
and  Plants;  Emergency  Rule  To  List 
tt>e  Carson  Wandering  Skipper  as 
Endangered 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Emergency  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Ser\ice  (Service),  exercise  our 
emergency  authority  to  list  the  Carson 
wandering  skipper  {Pseudocopaeodes 
eunus  obscurus]  in  California  and 
Nevada  as  endangered  under  the 


Endangered  Species  Act  of  1973.  as 
amended  (Act)  The  Carson  wandering 
skipper  is  currently  known  from  only 
two  populations,  one  in  Washoe 
County.  Nevada,  and  one  in  Lassen 
County.  California  The  subspecies  is 
found  in  grassland  habitats  on  alkaline 
substrates. 

Extinction  could  occur  from  naturally 
occurring  events  or  other  threats  due  to 
the  small,  isolated  nature  of  the 
remaining  populations  of  the  Carson 
wandering  skipper.  These  threats 
include  habitat  destruction, 
degradation,  and  fragmentation  due  to 
agricultural  practices  (such  as  excessive 
livestock  grazing  and  wetland  habitat 
modification),  urban  development,  and 
non-native  plant  invasion  Other  threats 
include  collecting,  livestock  trampling, 
water  exportation  projects,  road 
construction,  recreation,  pesticide  drift, 
and  inadequate  regulator)'  mechanisms. 
We  find  these  threats  constitute 
immediate  and  significant  risk  to  the 
Carson  wandering  skipper. 

This  emergency  rule  provides  Federal 
protection  pursuant  to  the  .\c\  for  the 
Carson  wandering  skipper  for  a  period 
of  240  days.  A  proposed  rule  to  list  the 
Carson  wandering  skipper  as 
endangered  is  published  concurrently 
with  this  emergency  rule  in  this  issue  of 
the  Federal  Register  in  the  proposed 
rule  section 

DATES:  This  emergency  rule  becomes 
immediately  effective  November  29, 
2001  and  expires  July  29,  2002 
ADDRESSES:  The  complete  file  for  this 
emergency  rule  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  US  Fish 
and  Wildlife  Ser\'ice.  Nevada  Fish  and 
Wildlife  Office.  1340  Financial 
Boulevard.  Suite  234.  Reno.  Nevada 
89502. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D  Williams.  Field  Super\'isor. 
Nevada  Fish  and  Wildlife  Office  (see 
ADDRESSES  section;  telephone  775/861- 
6300;  facsimile  775/861-6301),  or 
Wayne  White.  Field  Super\isor, 
Sacramento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  Room  VV-2605, 
Sacramento.  California  95825-1846 
(telephone  916  414-6000,  facsimile 
916/414-67121 
SUPPLEMENTARY  INFORMATION: 

Background 

The  genus  Pseudocopaeodes  in  the 
family  Hesperiidae  and  subfamily 
Hesperiinae  (grass  skippers)  contains 
only  one  species.  Pseudocopaeodes 
eunus  Memtjers  of  Hesperiidae  are 
called  skippers  because  of  their 
powerful  flight.  While  their  flight  may 
be  faster  than  other  butterflies,  they 


I 
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seldom  flv  far  and  few  species  migrate 
(Scott  1986). 

The  species  Pseudocopaeodes  eunus 
consists  of  five  subspecies.  The  Carson 
wandering  skipper  (Pseudocopaeodes 
eunus  obf^rurus]  is  locally  distributed  in 
grassland  habitats  on  alkaline  substrates 
in  eastern  C]alifi)rnia  and  western 
Nevada.  Pseudocopaeodes  eunus  eunus 
is  located  in  western  desert  areas  of 
southern  C^alifornia;  Pseudocopaeodes 
eunus  alinea  is  found  in  eastern  desert 
areas  of  southern  California  and  in 
southern  Nevada;  and  P.  eunus  Pavus  is 
found  in  western  and  central  Nevada 
(Brussard  2000).  In  1998.  what  is 
believed  to  be  an  undescribed  fifth 
subspecies  of  P  eunus  was  found  in 
Mono  (bounty.  California.  Efforts  to 
formally  describe  this  fifth  subspecies 
are  being  conducted  by  Mr.  George 
Austin  of  the  Nevada  State  Museum  and 
Historical  Society  in  Las  Vegas.  Nevada 
(Brussard  2000).  Except  for  the  Carson 
wandering  skipper,  none  of  these  other 
subspecies  of  P  eunus  have  common 
names. 

The  C^arson  wandering  skipper  was 
collected  in  1965  by  Peter  Herlan. 
Nevada  State  Museum,  at  a  location 
north  of  U.S.  Highway  50.  Carson  City, 
Nevada.  It  was  first  described  by  George 
Austin  and  John  Emmel  (1998).  based 
on  51  adult  specimens.  The  bodv  is 
tawny  orange  above  e.xcepf  for  a  narrow- 
uniform  border  and  black  veins  near  the 
border  at  the  outer  edge  of  the  wing.  The 
upper  forewing  and  hindwing  are 
orange  with  darker  smudging.  The  lower 
surface  of  the  hindwings  is  pale  creamy 
orange  with  two  creamy  rays  extending 
form  the  base  of  the  wing  to  its  margin. 
There  may  be  dusky  suffusions  along 
the  wing  veins  (Howe  1975).  Males  tend 
to  average  13.1  millimeters  (mm)  (0.52 
inches  (in))  in  size  (ranging  from  12.0- 
13.9  mm  (0  47-0.55  in))   Females 
average  14  7  mm  (0  58  in)  in  size,  and 
range  from  13  4-15.6  mm  (0.53-0.61  in). 
The  female's  dorsum  (upper  surface)  is 
similar  to  the  male's  hut  with  heavier 
dusting  on  the  discal  (relating  to  a  disk) 
area  of  the  hindwing.  The  female's 
venter  (undersurface  of  the  abdomen)  is 
similar  in  appearance  to  the  male's. 

The  Carson  wandering  skipper  can  be 
distinguished  from  the  other  subspecies 
of  Pseudocopaeodes  eunus  by  a 
combination  of  several  characteristics. 
The  Carson  wandering  skipper  is 
browner  and  less  intensely  orange  on  its 
dorsal  surface  (the  insect's  hack),  with 
thicker  black  coloring  along  the  veins, 
outer  margin,  and  on  both  basal 
surfaces;  and  it  is  duller,  overall,  with 
an  expanse  of  bright  yellow  and  orange 
ground  color,  especially  on  the  ventral 
surface,  interrupted  by  broadly 


darkened  veins  (Austin  and  Emmel 
1998). 

Carson  wandering  skipper  females  lay 
their  cream-colored  eggs  on  salt  grass 
[Distichlis  spicata  var.  striata),  the  larval 
host  plant  for  the  subspecies  (Scott 
1986).  This  is  a  common  plant  species 
in  the  saltbush-greasewood  community 
of  the  intermountain  west.  Salt  grass 
usually  occurs  where  the  water  table  is 
high  enough  to  keep  its  roots  saturated 
for  most  of  the  year  (West  1988.  as  cited 
in  Brussard  et  al.  1998). 

No  other  observations  have  been 
made  of  the  early  life  stages  of  the 
Carson  wandering  skipper.  However, 
the  Carson  wandering  skipper's  life 
cycle  is  likely  similar  to  other  species  of 
Hesperiinae.  Larvae  (immature, 
wingless,  often  worm-like  form)  of  the 
subfamily  Hesperiinae  live  in  silked-leaf 
nests,  and  some  species  make  their  nests 
partially  underground.  Larvae  are 
usually  green  or  tan  and  have  a  dark 
head  and  black  collar.  Pupae 
(intermediate  stage  between  larvae  and 
adult)  generally  rest  in  the  nest,  and 
larvae  generally  hibernate  (Scott  1986). 
Some  larvae  may  be  able  to  extend  their 
period  of  diapause  (period  of  dormancy) 
for  more  than  one  season  depending  on 
the  individual  and  environmental 
conditions  (Dr.  Peter  Brussard, 
University  of  Nevada.  Reno.  pers. 
comm.,  2001).  Carson  wandering 
skippers  may  differ  from  other 
Pseudocopaeodes  eunus  in  producing 
only  one  brood  per  year  during  June  to 
mid-July  (Austin  and  Emmel  1998).  The 
other  subspecies  produce  a  second 
brood  in  late  July  to  late  September 
(Austin  and  Emmel  1998).  Additional 
research  is  needed  to  confirm  that  the 
Carson  wandering  skipper  produces 
only  one  brood  per  year,  however. 

Little  is  known  about  the  specific 
habitat  requirements  of  the  Carson 
wandering  skipper  beyond  the 
similarities  recognized  among  known 
locations  of  this  subspecies.  As  a  result, 
the  habitat  requirements  stated  could 
apply  to  the  species  as  a  whole 
(Brussard  et  al.  1999).  Habitat 
requirements  for  butterflies  in  general 
include:  (1)  Presence  of  a  larval  host 
plant;  (2)  appropriate  thermal 
environment  for  lar\'al  development  and 
diapause,  and  adult  mate  location  and 
oviposition  (to  lay  eggs);  and  (3)  a  nectar 
source  (Brussard  et  al.  1999).  Based  on 
commonalities  of  known,  occupied 
sites,  suitable  habitat  for  the  Carson 
wandering  skipper  has  the  following 
characteristics:  elevation  of  less  than 
1,524  meters  (5,000  feet);  located  east  of 
the  Sierra  Nevada;  presence  of  salt  grass; 
open  areas  near  springs  or  water;  and 
geothermal  activity. 


There  are  no  data  in  the  literature  on 
the  micro-habitat  requirements  of  the 
Carson  wandering  skipper  (Brussard  et 
al  1999).  However,  it  is  likely  that 
suitable  larval  habitat  is  related  to  the 
wafer  table.  Many  salt  grass  areas  are 
inundated  in  the  spring,  and  larvae  do 
not  develop  under  water.  During  wet 
years,  larval  survival  depends  on  .salt 
grass  areas  being  above  standing  water. 
In  dry  years,  survival  is  probably  related 
to  the  timing  of  the  host  plant 
senescence  (aging).  Therefore,  micro- 
topographic  variation  (slight 
irregularities  of  a  land  surface)  is 
probably  important  for  larval  survival 
because  it  provides  a  greater  variety  of 
appropriate  habitat  over  time  (Brussard 
e(  (il.  1999).  Since  the  few  historic 
collections  of  the  Carson  wandering 
skipper  have  been  near  hot  springs,  it  is 
possible  this  subspecies  may  require  the 
higher  water  table  or  ground 
temperatures  associated  with  these  areas 
(Brussard  et  al.  1999)  to  provide  the 
appropriate  temperatures  for  successful 
larval  development  (Brussard  et  al. 
1999). 

Adult  Carson  wandering  skippers 
require  nectar  for  food.  Few  plants  that 
can  serve  as  nectar  sources  grow  in  the 
highly  alkaline  soils  occupied  by  salt 
grass.  For  a  salt  grass  area  to  be 
appropriate  habitat  for  the  Carson 
wandering  skipper,  an  appropriate 
nectai  source  must  be  present  and  in 
bloom  during  the  flight  season.  Plant 
species  known  to  be  used  by  the  Carson 
wandering  skipper  for  nectar  include  a 
mustard  [Thelypodium  crispum). 
racemose  golden-weed  [PiTrocoma 
racemosus],  and  slender  birds-foot 
trefoil  [Lotus  tenuis)  (Brussard  ef  al. 
1999).  If  alkaline-tolerant  plant  species 
are  not  present,  but  there  is  a  fresh- 
water source  to  support  alkaline- 
intolerant  nectar  sources  adjacent  to  the 
larval  host  plant,  the  area  mav  provide 
suitable  habitat  (Brussard  ef  al.  1999). 

No  information  is  available  on 
historic  population  numbers  of  the 
Carson  wandering  skipper.  It  is  possible 
that  a  fairly  large  population  of  the 
subspecies  occurred  from  the  Carson 
Hot  Springs  site  to  the  Carson  River. 
Outflow  from  the  springs  likely 
supported  a  water  table  high  enough  to 
support  salt  grass  and  a  variety  of  nectar 
sources.  Urban  development,  water 
diversions,  and  wetland  manipulations 
have  eliminated  most  of  the  habitat  type 
in  this  area  (Brussard  2000). 

Likewise,  it  is  possible  that 
appropriate  habitat  once  existed  for  the 
Carson  wandering  skipper  between  the 
existing  populations  in  Lassen  County, 
California,  and  Washoe  County.  Nevada 
(P.  Brussard,  pers.  comm.,  2001).  The 
population  locations  are  approximately 
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120  kilometers  (km)  (75  miles  (mi)) 
apart,  and  while  the  dispersal  capabilitv 
of  the  Carson  wandering  skipper  is 
unknown,  it  is  unlikely  that  any  current 
genetic  exchange  occurs  between  the 
two  populations.  Over  time,  the  habitat 
between  the  two  populations  has 
become  unsuitable  and  fragmented  due 
to  agriculture  and  development,  and  the 
two  populations  have  become  isolated 
from  one  another.  The  subspecies  likely 
represents  a  remnant  of  a  more  widely 
distributed  complex  of  populations  in 
the  western  Lahontan  basin  (Brussard  et 
al  1999). 

Population  Sites 

Historically,  population  locations 
included  the  type  locality  found  near 
the  Carson  Hot  Springs  in  Carson  City. 
Douglas  County,  Nevada,  and  one  other 
site  in  Lassen  County,  California.  When 
described  in  Austin  and  Emmel  (1998), 
specimens  from  two  additional  sites, 
Dechambean  Hot  Springs  at  Mono  Lake 
and  Hot  Springs.  Mono  Countv.  were 
assigned,  with  uncertaintv  due  to  their 
small  numbers,  to  the  Carson  wandering 
skipper  subspecies.  Based  on  1998 
surveys  (Brussard  et  al.  1999).  these 
Mono  County  specimens  would  be  more 
appropriately  assigned  to  the  currently 
undescribed  subspecies  (George  Austin. 
Nevada  State  Museum  and  Historical 
Society,  pers.  comm..  2001). 

Surveys  conducted  in  1998 
throughout  potential,  suitable  habitat  in 
Nevada  and  California  found  two  new 
nectar  sites  occupied  by  the  Carson 
wandering  skipper.  One  site  was  located 
in  Washoe  County.  Nevada,  and  the 
other  site  (two  locations)  was  found  in 
Lassen  County,  California.  The  site  in 
Lassen  County  could  be  a  rediscovery-  of 
the  area  where  skippers  were  collected 
in  the  1970s;  however,  the  collection 
record  is  too  vague  to  be  certain  (P. 
Brussard.  pers.  comm.,  2001)  Despite 
additional,  more  limited  attempts  at 
finding  other  populations  in  2000  and 
2001.  none  have  been  found  (P. 
Brussard.  pers.  comm  .  2000;  Rebecca 
Niell.  University  of  Nevada-Reno  (UNR), 
pers.  comm..  2001). 

Carson  City.  Douglas  County  Site 

The  Carson  City  site  was  surveved  for 
the  Carson  wandering  skipper  bv  the 
UNR  from  1997  to  2001.  Only  five 
individuals  (four  males  and  one  female) 
were  observed  during  sur\'eys  in  June 
1997.  One  possible  sighting  of  a  Carson 
wandering  skipper  occurred  at  a  project 
site  in  1998  (Brussard  et  al.  1999).  No 
individuals  were  obser\-ed  at  this  site  in 
1999  or  in  2000  (P.  Brussard.  pers 
comm..  2000).  In  2001.  searches  were 
again  conducted  with  no  individuals 
observed  (R.  Niell.  pers.  comm..  2001). 


Habitat  changes  resulting  from  drainage 
manipulations  for  residential  and 
commercial  development  are  likelv 
responsible  for  this  possible  extirpation 
(Brussard  et  al.  1999).  Construction  of  a 
freeway  bypass  will  eliminate  and 
fragment  the  remaining  habitat  (5  ha  (12 
ac))  of  the  Carson  wandering  skipper  at 
this  site. 

An  area  just  south  of  the  Carson  Hot 
Springs  site  was  also  surx'eyed  in  1997 
and  1998.  Twelve  hectares  (ha)  (30  acres 
(ac))  of  potential  habitat  were  present 
(Paul  Frost.  NDOT.  m  litt  1998), 
however,  no  Carson  wandering  skippers 
were  found  during  the  surveys 
(Brussard  et  al.  1999).  Approximately  5 
ha  (12  ac)  of  this  potential  habitat  will 
be  impacted  by  the  construction  of  the 
Carson  Highway  395  bypass  (Alan 
Jerme.  Nevada  Department  of 
Transportation  (NDOT).  pers.  comm.. 
2001). 

Because  of  habitat  degradation  and 
fragmentation,  the  Carson  wandering 
skipper  has  probably  been  extirpated 
from  the  Carson  Hot  Springs  site. 

Washoe  County  Site 

The  nectar  site  in  Washoe  County 
occurs  on  Bureau  of  Land  Management 
(BLM)  administered  lands  and  adjacent 
private  lands.  This  nectar  site  is 
estimated  to  be  about  10  to  12  ha  (25  to 
30  ac).  with  approximately  half  of  the 
site  occurring  on  BLM  lands  and  half  on 
private  lands  (Brussard  et  al  1999).  The 
nectar  source  at  this  site  (racemose 
golden-weed)  is  abundant,  as  is  salt 
grass.  A  few  Carson  wandering  skippers 
were  seen  approximately  1 .6  km  (1  mi) 
northeast  of  the  nectar  site.  This 
suggests  the  Carson  wandering  skipper 
may  occur  in  small  numbers  elsewhere 
in  the  valley  (Brussard  et  al.  1999). 
Sur\'eys  were  not  conducted  in  1999  or 
2000  at  this  site.  In  2001.  searches  of 
this  area  were  made  to  confirm  the 
Carson  wandering  skipper's  presence. 
Five  individuals  were  found  at  the 
nectar  site  on  BLM  lands;  private  lands 
were  not  searched  (Virginia  Rivers. 
Truckee  Meadows  Community  College, 
pers.  comm.  2001). 

Lassen  County  Site 

The  new  site  found  in  1998  in  Lassen 
County-.  California,  occurs  on  public 
lands  (one  location)  managed  bv  the 
California  Department  of  Fish  and  Game 
(CDFG)  and  private  lands  (one  location). 
In  1998.  two  individuals  were  observed 
on  the  public  lands,  while  several 
individuals  were  obser\-ed  at  a  nectar 
site  less  than  2  ha  (5  ac)  in  size  on  the 
private  lands.  UNR  did  not  conduct 
surveys  at  this  site  in  1999.  Surveys 
were  conducted  in  2000,  and,  while 
several  individuals  were  seen  on  the 


private  property  nectar  site  location, 
none  were  seen  on  the  public  lands.  Salt 
grass  is  abundant  in  this  area  but  the 
attraction  appears  to  be  the  nectar 
source,  w-hich  is  slender  birds-foot 
trefoil.  In  2001.  searches  were 
conducted  to  confirm  the  Carson 
wandering  skipper's  presence.  A  few- 
sightings  (three  one  day  and  four  on 
another  day)  were  observed  on  the 
private  property  nectar  site,  but  again, 
none  were  observed  on  the  nearby 
public  lands  (V,  Rivers,  pers.  comm.. 
2001). 

In  1998.  collections  of  four  of  the 
Pseudocopaeodes  eunus  subspecies 
were  made  for  a  genetic  stud  v.  In 
addition  to  collections  made  of  the 
Carson  wandering  skipper  at  the 
Washoe  County  site  (24)  and  the  Lassen 
County  site  (25)  by  L^R  researchers, 
individuals  of  three  other  P.  eunus 
subspecies  (173)  were  also  collected. 
Pseudocopaeodes  eunus  eunus 
individuals  were  not  collected  due  to 
their  scarcity.  Genetic  analysis  was 
based  on  an  analysis  of  allozyme  (i.e., 
protein)  variation  (Brussard  et  al.  1999). 
Levels  of  heterozygosity  (genetic 
variability)  were  low  in  all  but  two 
populations  of  P.  eunus.  and  the  average 
heterozygosityover  the  nine 
populations  was  also  low.  The  low 
levels  of  heterozygosity  in  many  of  the 
populations  is  likely  due  to  repeated 
extirpation  events,  recolonizations.  and 
population  and  genetic  bottlenecks 
throughout  the  Holocene  geologic 
period  to  present  time  (Brussard  et  al 
1999). 

Previous  Federal  Action 

On  May  22.  1984.  we  published  an 

invertebrate  wildlife  Notice  of  Review- 
in  the  Federal  Register  (49  FR  21664) 
designating  Pseudocopaeodes  eunus 
eunus  as  a  category-  2  candidate. 
Categon,-  2  candidates  were  those 
species  for  which  we  had  information 
indicating  that  listing  may  be 
appropriate,  but  for  which  additional 
information  was  needed  to  support  the 
preparation  of  a  proposed  rule  The 
population  known  as  the  Carson 
wandering  skipper  was  included  in  P. 
eunus  eunus:  however,  in  earlv  1995. 
we  were  informed  by  Mr  George  Austin 
that  the  Carson  wandering  skipper  was 
a  distinct  subspecies,  not  yet  described 
(G  Austin,  pers.  comm.,  1995).  On 
Februarv  28,  1996,  the  designation  of 
category  2  species  as  candidates  for 
listing  under  the  Act  (61  FR  7596)  was 
discontinued. 

Following  an  updated  assessment  of 
the  status  of  the  Carson  wandering 
skipper  and  its  increased  vulnerability 
to  threats  in  1998.  w-e  included  this 
taxon  as  a  candidate  species  in  the 
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Notice  of  Review  published  in  the 
Federal  Register  on  October  25.  1999 
(64  FR  57533) 

On  November  10,  2000.  we  received 
d  petition  dated  November  9.  2001,  from 
Mr.  Scott  Hoffman  Black.  Executive 
Director.  The  Xerces  Society,  to 
emergency  list  the  Carson  wandering 
skipper  as  an  endangered  species 
throughout  its  range,  and  to  designate 
critical  habitat  concurrent  with  the 
listing.  We  responded  in  a  letter  dated 
February  20.  2001.  that  we  would  not 
publish  a  petition  finding  for  the  Carson 
wandering  skipper  because  it  was 
already  listed  as  a  candidate  species  in 
the  most  recent  Notice  of  Review  (64  FR 
57533).  This  meant  that  we  had  already 
determined  that  its  listing  was 
warranted  We  indicated  we  would 
continue  to  monitor  the  status  of  the 
Carstm  wandering  skipper,  and  if  an 
emergency  listing  was  warranted,  we 
would  act  accordingly,  or  list  the 
species  when  not  precluded  by  higher 
priorities. 

In  addition,  the  petitioner  requested 
emergency  listing  of  the  entire  species. 
We  responded  in  our  February  20,  2001. 
letter  to  the  petitioner  that  we  did  not 
believe  that  an  emergency  situation 
existed  at  the  time  for  the  remaining 
subspecies,  other  than  the  Carson 
wandering  skipper.  Surveys  for 
Pseudocopaeodes  funus  spp.  were 
conducted  in  1998  throughout  potential, 
suitable  habitat  in  Nevada  and 
California  (Brussard  et  al.  1999).  Of  the 
78  sites  (48  new;  30  historic)  visited.  P 
eunus  spp.  were  found  at  14  sites.  Of 
the  30  historic  sites,  P.  eunus  spp.  were 
found  at  8  sites.  Seven  areas  (2  in 
Nevada:  5  in  California)  which  were 
historic  sites  for  this  species  were  not 
visited.  We  conducted  additional  status 
surveys  in  2001  for  these  other 
subspecies  of  P  eunus.  and  results  of 
these  sur\eys  are  pending.  These 
surveys  will  assist  in  more 
appropriately  determining  their  status. 
If  our  ongoing  status  review  indicates  a 
listing  of  the  remaining  subspecies  is 
warranted,  we  will  act  accordingly. 

On  August  28,  2001.  the  Service 
reached  an  agreement  with  the  Center 
for  Biological  Diversity.  Southern 
Appalachian  Biodiversity  Project,  and 
the  California  .Native  Plant  Society  to 
complete  work  on  a  number  of  species 
proposed  for  listing.  Under  this 
agreement,  we  will  issue  several  final 
listing  decisi(ms,  propose  a  number  of 
other  species  for  listing,  and  we  will 
review  three  species  for  emergency 
listing,  including  the  Carson  wandering 
skipper  (Center  for  Biological  Diversity, 
Pt  al  V.  Norton,  Civ.  No.  01-2063  (JR)' 
(U.U.C),  entered  by  the  Court  on 
October  2,  2001). 


Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  the 
regulations  (50  CFR  part  424)  issued  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  list.  We  may 
determine  that  a  species  is  endangered 
or  threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
of  the  Act.  These  factors  and  their 
application  to  Carson  wandering 
skipper  are  as  follows. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
primary  cause  of  the  decline  of  the 
Carson  wandering  skipper  is  loss  of  salt 
grass  and  wetland  habitats  from  human 
activities,  primarily  agricultural  uses 
and  development.  This  includes  habitat 
fragmentation,  degradation,  and  loss 
due  to  agricultural  uses  (such  as 
livestock  over-grazing  and  wetland 
habitat  modification),  urban 
development,  non-native  plant  invasion, 
road  construction,  water  exportation 
projects  with  their  subsequent  change  in 
water  table  levels  and  plant 
composition,  and  recreation.  Threats  at 
each  known  or  historic  site  are 
discussed  below. 

Carson  City,  Douglas  County  Site 

Habitat  at  the  original  Carson  City  site 
has  been  greatly  modified  over  time, 
and  most  of  it  was  destroyed  by 
construction  of  a  shopping  center 
(Brussard  et  al.  1999).  Several  years 
later,  an  extension  of  this  population 
was  discovered  north  of  the  original 
location  (Brussard  et  al.  1999).  The 
current  site  includes  about  10  ha  (24.7 
ac)  of  known  and  potential  Carson 
wandering  skipper  habitat  (P.  Frost,  in 
litt.  1998).  Collections  were  made  at  this 
site  from  the  late  1960s  through  the 
early  1990s,  though  population  numbers 
were  small  (Austin  and  Emmel  1998; 
Brussard  et  al.  1999).  In  the  1990s, 
additional  urban  development  further 
reduced  the  remaining  habitat,  and  the 
site  is  now  completely  surrounded  by 
development.  Adult  Carson  wandering 
skippers  have  not  been  observed  at  this 
location  since  1997. 

The  Carson  wandering  skipper  has 
likely  been  extirpated  from  the  Carson 
City  site  due  to  development  and  habitat 
changes  resulting  from  drainage 
manipulations  for  residential  and 
commercial  development  (Brussard  et 
al.  1999).  Not  only  has  direct  loss  of 
habitat  occurred,  but  adjacent 
development  appears  to  have  also 
impacted  the  groundwater  table,  and  the 
salt  grass  community  is  being  invaded 
with  non-native,  upland  species  such  as 


cheatgrass  [Bromus  tectorum).  Adjacent 
lands  surrounding  this  site  will 
continue  to  be  developed  for 
commercial  and  residential  use. 

The  remaining  habitat  at  the  type 
locality  will  also  be  fragmented  or 
destroyed  by  construction  of  a  freeway 
bypass  and  associated  flood  control 
facilities  being  planned  by  the  NDOT. 
The  bypass  was  approved  and  the  right- 
of-way  corridor  was  purchased  several 
years  ago.  At  the  time,  this  was  the  only 
known  site  occupied  by  the  Carson 
wandering  skipper  The  only  suitable 
nectar  source  available  during  the 
Carson  wandering  skipper's  flight 
season  at  this  site  was  the  native 
mustard.  Theiypodium  crispum 
(Brussard  et  al.  1999).  Construction  of 
the  bypass  began  in  2000  and  impacts 
to  Carson  wandering  skipper  habitat 
will  likely  occur  in  2002  (Julie  Er\'in- 
Holoubek.  NDOT.  pers.  comm.,  2001). 
The  alignment  will  impact 
approximately  2.4  ha  (6  ac)  of 
previously  occupied  habitat  and  about  8 
ha  (20  ac)  of  the  potential  habitat 
remaining  at  both  areas  north  and  south 
of  U.S.  50  (P.  Frost,  in  litt.  1998). 
According  to  Brussard  (2000)  this  will 
leave  inadequate  habitat  to  support  a 
restored  population. 

Habitat  loss  and  modifications  of  the 
Carson  City  site  have  also  occurred  due 
to  the  construction  of  a  wetland 
mitigation  area  in  the  early  1990s  to 
mitigate  for  wetlands  lost  approximately 
0.8  km  (0.5  mi)  southwest  of  this  site. 
This  site  is  located  in  a  highly 
developed  area,  with  recreational  use  by 
walkers  and  bikers  in  the  remaining 
open  area.  The  U.S.  Army  Corps  of 
Engineers  (Corps)  issued  a  section  404 
permit  on  March  10,  1993,  for  a 
residential  housing  and  golf  course 
project,  impacting  about  2  ha  (5  ac)  of 
wetlands.  Mitigation  for  these  impacts 
involved  the  creation  of  9  ha  (22  ac)  of 
intermittent,  seasonal,  and  semi- 
permanent wetlands  adjacent  to  the 
existing  wetlands  (Robert  W.  Junell, 
Corps,  in  litt.  to  Charles  L.  Macquarie, 
Lumos  and  Associates.  Inc.  1993;  Lumos 
and  Associates.  Inc.  1993).  To  date,  this 
mitigation  site  has  not  met  its  objectives 
to  provide  high-value  urban  wetlands 
and  enhance  wetland  function  (Nancy 
Kang.  Corps,  in  litt  to  Dwight  Millard, 
).F.  Bawden  and  Stanton  Park 
Development  2001). 

Washoe  County  Site 

Threats  at  the  Washoe  County  site 
include  excessive  livestock  grazing  and 
trampling,  residential  development, 
increased  potential  recreational  use, 
such  as  by  off-road  vehicles  (ORV),  a 
proposed  water  export  project,  and 
impacts  associated  with  pesticide  drift. 
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Current  grazing  practices  on  BLM- 
administered  lands  at  the  Washoe 
County  site  allow  for  a  November  to 
March  grazing  season.  Although  this 
season  of  use  avoids  impacts  to  adult 
Carson  wandering  skipper  nectar 
sources  and  salt  grass  during  spring  and 
summer,  high  livestock  densities  can 
cause  larval  mortality  through  trampling 
during  the  winter.  On  adjacent  private 
lands,  cattle  densities  and  timing  are  not 
regulated,  and  cattle  have  access  to 
nectar  sources  during  the  Carson 
wandering  skipper's  flight  season. 
While  the  level  of  grazing  on  salt  grass 
has  not  been  measured  at  this  site,  cattle 
readily  utilize  this  dominant  forage 
species  (Walt  DeVaurs,  BLM.  pers. 
comm.,  2001). 

Residential  development  is  occurring 
in  the  area  surrounding  the  Washoe 
County  site.  Increases  in  domestic  wells 
could  impact  the  water  table  in  the  area, 
resulting  in  changes  to  the  salt  grass 
community  in  the  valley.  As  this  area 
becomes  more  populated,  fragmentation 
and  degradation  of  the  Carson 
wandering  skipper's  habitat  is  expected 
to  increase  through  development  and 
recreational  activities.  Also,  public 
lands  will  likely  see  additional 
recreational  use  as  the  area  becomes 
more  developed. 

The  Nevada  State  Engineer's  Office 
recently  approved  change-in-use 
applications  (agricultural  to  municipal 
and  industrial  use)  (Hugh  Ricci.  Nevada 
Department  of  Conservation  and  Natural 
Resources.  Division  of  Water  Resources. 
m  litt.  2001)  for  a  private  landowner 
plan  to  export  water  from  this  valley  to 
a  neighboring  one.  This  project  will 
involve  the  collection  of  up  to  2.900 
acre-feet  per  year  of  surface  and  ground 
water  through  a  system  of  ditches, 
natural  channels,  diversion  structures, 
collection  facilities,  and  recovers  wells. 
The  recovered  water  will  be  treated  and 
exported  via  pipeline  to  a  neighboring 
valley  (Stantec  Consulting.  Inc.  2000) 
Implementation  of  this  project  could 
result  in  the  lowering  of  the  water  table 
in  the  valley  and  loss  of  the  salt  grass 
community  upon  which  the  Carson 
wandering  skipper  population  at  this 
site  depends.  In  addition,  the 
construction  of  facilities  could  result  in 
direct  impacts  to  Carson  wandering 
skipper  habitat  in  the  valley 

Another  potential  threat  is  pesticide 
drift  from  alfalfa  fields  located  adjacent 
to  the  occupied  nectar  site.  Pesticides 
are  used  to  control  pests  such  as  aphids, 
cutworms,  grasshoppers,  and  mites 
(Carpenter  et  al.  1998.).  Pesticide  drift 
from  these  fields  to  the  nectar  site  could 
eliminate  a  large  part  of  the  Carson 
wandering  skipper  population  (Brussard 
2000) 


Lassen  County  Site 

Threats  at  the  Lassen  County  site 
include  the  invasion  of  the  non-native 
plant  species  tall  whitetop  [Lepidium 
latifolium],  and  excessive  livestock 
grazing  on  host  plants  and  trampling  of 
lar\ae.  A  water  development  project, 
affecting  the  ground  water  table,  is  also 
of  concern. 

Whitetop,  which  was  first  noted  in 
2000,  has  encroached  onto  the  nectar 
site  on  private  property  and  has  become 
established  in  patches  of  slender  birds- 
foot  trefoil,  this  site's  nectar  source 
Whitetop  is  a  perennial  native  to  Europe 
and  Asia  which  grows  in  disturbed 
sites,  wet  areas,  ditches,  roadsides,  and 
cropland.  Spreading  roots  and 
numerous  seeds  make  this  plant 
difficult  to  control  (Stoddard  et  al. 
1996).  While  visits  during  2001  showed 
no  further  advancement  of  whitetop  into 
the  nectar  site  (V.  Rivers,  pers,  comm  . 
2001).  the  surrounding  countn,-side. 
including  both  public  and  private  lands, 
is  severely  infested.  Failure  to  control 
this  invasive  species  could  quicklv 
result  in  the  loss  of  this  small  nectar 
si>e.  Depending  on  the  control  methods 
used  (herbicide  treatments  or 
mechanical  means)  and  timing,  efforts 
to  control  this  plant  species  could  also 
impact  the  Carson  wandering  skipper 
population  and  its  habitat  at  this  site. 

Cattle  have  access  to  the  Lassen 
County  site;  however,  it  is  unknown  at 
this  time  what  management  scenarios 
are  being  implemented.  As  at  the 
Washoe  County  site,  timing  of  use  and 
densities  of  livestock  can  affect  the 
availability  of  nectar  sources  and  lar\al 
survival. 

Additional  potential  threats  include 
attempts  to  export  water  from  the  area 
to  other  locations  In  1991.  the  Nevada 
State  Engineer  approved  exportation  of 
13.000  acre-feet  of  groundwater  per  vear 
from  Honey  Lake  Valley,  in  Lassen  and 
Washoe  Counties  to  Lerrimon  and 
Spanish  Springs  Valleys.  Washoe 
County.  In  1993,  a  draft  Bedell  Flat 
Pipelines  Rights-of-Way,  Washoe 
County.  Nevada  Environmental  Impact 
Statement  was  prepared  (BLM  1993).  If 
this  project,  or  other  similar  projects,  are 
implemented,  lowering  of  the  water 
table  c:ouid  occur  and  resuH  in  changes 
to  the  salt  grass  community  upon  which 
the  Carson  wandecing  skipper  depends. 

B.  Ch'er-utilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Rare  butterflies  and  moths  are 
highly  prized  by  collectors,  and  an 
international  trade  exists  for  insect 
specimens  for  both  live  and  decorative 
markets,  as  well  as  the  specialist  trade 
that  supplies  hobbyists,  collectors,  and 
researchers  (Morris  et  al.  1991,  Williams 


1996).  The  specialist  trade  differs  from 
both  the  live  and  decorative  market  in 
that  it  concentrates  on  rare  and 
threatened  species  (U.S.  Department  of 
Justice  1993).  In  general,  the  rarer  the 
species,  the  more  valuable  it  is,  and 
prices  may  exceed  US  S2.000  for  rare 
specimens  (Morris  et  al.  1991). 

Simply  listing  a  species  can  result  in 
an  increase  in  commercial  or  scientific 
interest,  both  legal  and  illegal,  which 
can  threaten  the  species  through 
unauthorized  and  uncontrolled 
collection  for  scientific  and'or 
commercial  purposes.  The  listing  of 
species  as  threatened  or  endangered 
publicizes  their  rarity  and  mav  make 
them  more  susceptible  to  collection  by 
researchers  or  other  interested  parties. 
Even  limited  collection  pressure  on 
small  populations  can  have  adverse 
impacts  on  their  viabilitv. 

While  there  have  been  no  studies  on 
the  impact  of  the  removal  of  individuals 
from  natural  populations  for  this 
subspecies,  it  is  possible  that  the  Carson 
wandering  skipper  has  been  adversely 
affected.  At  the  Carson  City  site, 
individuals  of  the  Carson  wandering 
skipper  are  known  to  have  been 
collected  for  personal  butterfly 
collections  during  the  late  1960s  until 
the  early  1990s,  though  populations 
were  small  (Austin  and  Emmel  1998; 
Brussard  et  al.  1999).  From  1965  to 
1989.  at  least  86  males  and  90  females 
were  collected  during  7  different  years 
by  various  collectors  (Austin  and 
Emmel  1998).  During  this  time,  this  was 
the  only  known  site  on  which  Carson 
wandering  skipper  occurred.  The 
Carson  wandering  skipper  is  now 
believed  to  have  been  extirpated  from 
the  site.  While  habitat  degradation  and 
loss  have  occurred  at  this  site,  collecting 
may  have  also  contributed  to  this 
extirpation. 

In  1998.  Carson  wandering  skipper 
was  collected  at  the  Washoe  Countv  and 
Lassen  County  sites  by  UNR  researchers 
for  genetic  analysis.  Only  males  were 
collected,  and  these  were  taken  late  in 
the  flight  season  to  minimize  impacts  to 
the  population  (Brussard  et  al.  1999). 

The  two  populations  of  Carson 
wandering  skipper  that  remain  could 
face  strong  pressure  from  collectors. 
Since  the  nectar  sites  occur  along  public 
roadsides,  the  subspecies  is  easily 
accessible,  and  the  limited  number  and 
distribution  of  these  populations  make 
this  subspecies  vulnerable  to  collectors. 
Even  limited  collection  from  the  small 
populations  of  Carson  wandering 
skipper  could  have  deleterious  effects 
on  its  viability  and  lead  to  the  eventual 
extinction  of  this  subspecies. 
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C.  Disease  or  predation.  Disease  is  not 
known  to  be  a  factor  affecting  this 
subspecies  dt  this  time. 

Cattle  grazing,  as  discussed  under 
Factor  A.  is  a  threat  to  the  species  due 
to  grazing  impacts  to  adult  nectar 
sources  and  the  larval  host  plant. 
Livestock  can  also  trample  the  salt  grass, 
causing  direct  mortality  of  diapausing 
lar\'ae.  Predation  by  other  species,  such 
as  birds  or  insects,  on  larvae  or  adult 
Carson  wandering  skippers  is  likely,  but 
it  is  unknown  how  this  may  affect  the 
population's  viability. 

D  The  inadequacy  of  existing 
regulatory-  mechanisms  The  Carson 
wandering  skipper  occurs  on  Federal. 
State,  and  private  lands.  E.xisting 
regulatory  mechanisms  do  not  fully 
protect  this  subspecies  or  its  habitats  on 
these  lands.  Existing  regulatory 
mechanisms  that  may  provide  some 
protection  for  the  Carson  wandering 
skipper  include:  (1)  Federal  laws  and 
regulations  including  the  Clean  Water 
Act  (CWA):  and  (2)  State  laws  including 
the  California  Environmental  Quality 
Act  (CEQA). 

Federal  Laws  and  Regulations 

The  Carse)n  wandering  skipper 
appears  to  be  closely  associated  with 
wetland  habitats.  Current  regulatory 
mechanisms,  such  as  section  404  of  the 
CWA,  have  not  precluded  development 
and  alteration  of  these  habitats  Section 
404  regulations  require  that  applicants 
obtain  a  permit  from  the  Corps  for 
projects  that  place  fill  material  into 
waters  of  the  United  States.  Whether  an 
individual  or  nationwide  permit  may  be 
required  depends  upon  the  activity  and 
the  amount  of  fill  proposed.  Regulatory 
mechanisms  addressing  alterations  to 
stream  channels,  riparian  areas,  springs 
and  seeps  from  various  activities  such 
as  agricultural  activities,  development, 
and  road  construction  have  been 
inadequate  to  protect  the  Carson 
wandering  skipper  habitat  in  Nevada 
and  California. 

Until  publication  of  this  emergency 
rule,  we  considered  the  Carson 
wandering  skipper  a  candidate  species; 
this  designation  carries  no  formal 
Federal  protection  under  the  Act. 

Some  protection  is  afforded  to  the 
Carson  wandering  skipper  on  lands 
administered  by  the  BLM  at  the  Washoe 
County  site  due  to  their  commitment  to 
assist  in  the  conservation  of  this 
subspecies  through  the  Cooperative 
Agreement  (CA)  signed  in  1999.  This 
CA  was  signed  by  the  Service,  NDOT, 
the  Federal  Highway  Administration 
(FHWA).  and  BLM  in  October  1999.  It 
was  developed  to  outline  the  actions 
necessary  tor  the  conservation  and 
management  of  the  Carson  wandering 


skipper.  Development  of  a  conservation 
plan  was  one  activity  outlined  by  the 
agreement.  UNR  was  contracted  by 
NDOT  to  prepare  a  draft  conservation 
plan,  which  was  prepared  by  UNR  in 
2000.  Additional  biological  information 
and  agency  commitment  are  needed 
before  this  plan  can  be  finalized. 
However,  since  signing  the  CA  in  1999, 
BLM  has  designated  98  ha  (243  ac)  of 
their  lands  at  the  Washoe  County  site  as 
an  Area  of  Critical  Environmental 
Concern.  This  designation  allows  BLM 
discretion  in  determining  actions  which 
can  occur  within  this  area  (BLM  2001). 
However,  these  protections  only  cover  a 
portion  of  Carson  wandering  skipper 
habitat  in  the  area  and  are  insufficient 
to  protect  the  species  throughout  the 
site.      j 

State  Laws  and  Regulations 

Although  California  State  laws  may 
provide  a  measure  of  protection  to  the 
subspecies,  these  laws  are  not  adequate 
to  protef;t  the  Carson  wandering  skipper 
and  ensure  its  long-term  survival.  CEQA 
pertains  to  projects  on  non-Federal 
lands  and  requires  that  a  project 
proponent  publicly  disclose  the 
potential  environmental  impacts  of 
proposed  projects.  Section  15065  of  the 
CEQA  Guidelines  requires  a  "finding  of 
significance  "  if  a  project  has  the 
potential  to  "reduce  the  number  or 
restrict  the  range  of  a  rare  or  endangered 
plant  or  animal"  including  those  that 
are  eligible  for  listing  under  CESA. 
However,  under  CEQA.  where 
overriding  social  and  economic 
considerations  can  be  demonstrated,  a 
project  may  go  forward  despite 
significant  adverse  impacts  to  a  species. 

The  California  Natural  Diversity  Data 
Base  classifies  the  Carson  wandering 
skipper  as  a  SlS3  species,  which 
identifies  this  subspecies  as  one  that  is 
extremely  endangered  with  a  restricted 
range  within  California  (California 
Natural  Diversity  Data  Base  2001).  This 
designation  provides  no  legal  protection 
in  California.  The  CDFG  is  unable  to 
protect  insects  under  its  current 
regulations  (Pete  Bontadelli,  CDFG,  in 
litt.  1990). 

In  Nevada,  there  are  no  local  or  State 
regulations  protecting  the  Carson 
wandering  skipper  on  State  or  non- 
Federal  lands.  The  Nevada  Natural 
Heritage  Program  ranks  the  Carson 
wandering  skipper  as  Si,  meaning  it  is 
considered  in  the  State  of  Nevada  as 
critically  imperiled  due  to  extreme 
rarity,  imminent  threats,  or  biological 
factors  (Nevada  Natural  Heritage 
Program  2000).  This  designation 
provides  no  legal  protection  in  Nevada. 
The  Nevada  Division  of  Wildlife  is 
unable  to  protect  insects  under  its 


current  regulations  (Nevada  Revised 
Statutes  1999). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  This 
subspecies  is  highly  susceptible  to 
extinction  as  a  result  of  naturally 
occuning  stochastic  (random  or  chance 
variables)  environmental  or 
demographic  events  because  the  Carson 
wandering  skipper  occurs  at  only  two 
known  isolated  locations  and  in  small 
numbers.  These  events  mav  be  wildfire, 
increase  in  disease  or  predation,  or 
severe  weather  events  such  as  flooding. 
Additionally,  random  demographic 
effects  (e.g.,  skewed  sex  ratios)  and  loss 
of  genetic  variability  may  result  in 
individuals  and  populations  being  less 
able  to  cope  with  environmental  change, 
and  could  cause  the  loss  of  one  or  both 
of  the  populations. 

In  addition,  the  loss  of  habitat 
compromises  the  ability  of  the  Carson 
wandering  skipper  to  disperse. 
Populations  remain  isolated  with  no 
opportunity  to  migrate  or  recolonize  if 
conditions  become  unfavorable. 

A  wetlands  mitigation  bank  is  being 
established  near  the  Lassen  County  site. 
It  is  located  adjacent  to  existing  CDFG 
lands.  This  parcel  of  land  has  been 
recently  grazed  and  farmed.  The  bank  is 
intended  to  create  a  minimum  of  37  ha 
(92  ac)  of  emergent  wetlands  at  this  site 
to  mitigate  for  wetland  losses  in 
sagebrush  scrub  and  juniper  woodland 
habitats  due  to  road  construction  in 
Lassen  and  Modoc  counties,  and  the 
eastern  portion  of  Plumas  County,  This 
bank  will  be  managed  by  CDFG 
(California  Department  of 
Transportation  (CalTrans)  and  CDFG 
1998).  The  site  has  not  been  sur\'eyed 
for  the  Carson  wandering  skipper,  but 
potential  habitat  exists.  Depending  upon 
the  location  of  constructed  wetlands, 
loss  of  Carson  wandering  skipper 
habitat  could  occiu.  We  will  continue  to 
work  with  CalTrans  and  CDFG 
regarding  implementation  of  this  bank 
in  consideration  of  the  Carson 
wandering  skipper. 

Reasons  for  Emergency  Determination 

Under  section  4(b)(7)  of  the  Act,  and 
regulations  at  50  CFR  424.20,  we  must 
consider  development  of  an  emergency 
rule  to  list  a  species  if  threats  to  the 
species  constitute  an  emergency  posing 
significant  risk  to  its  continued  survival. 
Such  an  emergency  listing  expires  240 
days  following  publication  in  the 
Federal  Register  unless,  during  the  240- 
day  period,  we  list  the  species  through 
our  normal  listing  procedures.  We 
discuss  below  the  reasons  why 
emergency  listing  of  the  Carson 
wandering  skipper  as  endangered  is 
necessary.  In  accordance  with  the  Act, 
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we  will  withdraw  this  emergency  rule 
if,  at  any  time  after  its  publication,  we 
determine  that  substantial  evidence 
does  not  exist  to  warrant  such  a  rule. 

The  immediate  concerns  for  the 
Carson  wandering  skipper  are 
associated  with  the  extremely  small 
number  of  populations,  habitat 
fragmentation,  and  significant  decrease 
in  its  historical  range  in  Nevada  and 
California.  While  historic  population 
numbers  are  not  known,  current 
population  sizes  at  the  two  locations 
appear  small.  As  discussed  in  the 
Summary  of  Factors  Affecting  the 
Species,  a  number  of  threats  face  the 
subspecies.  These  include  habitat 
destruction,  degradation,  and 
fragmentation  due  to  agricultural  uses 
(such  as  excessive  livestock  grazing  and 
wetland  habitat  modification),  and  non- 
native  plant  invasion.  Other  immediate 
threats  include  impacts  from  collecting, 
livestock  trampling,  pesticide  drift,  and 
inadequate  regulatory  mechanisms. 
Another  threat  is  the  approved  and 
proposed  water  exportation  projects. 
These  projects  could  severely  impact 
Carson  wandering  skipper  habitat 
through  lowering  of  the  water  table,  and 
degrading  or  eliminating  the  salt  grass 
community  upon  which  the  Carson 
wandering  skipper  depends. 

This  subspecies  is  also  vulnerable  to 
chance  environmental  or  demographic 
events,  to  which  small  populations  are 
particularly  vulnerable.  The 
combination  of  only  two  populations, 
small  range,  and  restricted  habitat 
makes  the  subspecies  highly  susceptible 
to  extinction  or  extirpation  from  a 
significant  portion  of  its  range  due  to 
random  events  such  as  fire,  drought, 
disease,  or  other  occurrences  (Shaffer 
1981,  1987;  Meffe  and  Carroll  1994). 
Such  events  are  not  usually  a  concern 
until  the  number  of  populations  or 
geographic  distribution  become  severely 
limited,  as  is  the  case  with  the 
subspecies  discussed  here.  Once  the 
number  of  populations  or  the 
population  size  is  reduced,  the  remnant 
populations,  or  portions  of  populations, 
have  a  higher  probability  of  extinction 
from  random  events  (Primack  1993). 

Because  the  Carson  wandering 
skipper  remains  at  only  two  known 
locations,  and  because  both  locations 
are  subject  to  various  immediate, 
ongoing,  and  future  threats  as  outlined 
above,  we  find  that  the  Carson 
wandering  skipper  is  in  imminent 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range  and 
warrants  immediate  protection  under 
the  Act.  Emergency  listing  the  Carson 
wandering  skipper  as  endangered  will 
increase  the  regulatory  protections  and 
resources  available  to  the  subspecies. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  the — (i)  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species,  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act,  upon  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservation 
of  the  species.  "Conservation"  means 
the  use  of  all  methods  and  procedures 
needed  to  bring  the  species  to  the  point 
at  which  listing  under  the  Act  is  no 
longer  necessary. 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretarv'  of  the  Interior  (Secretary) 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  Our  implementing 
regulations  (50  CFR  424  12(a))  state  that 
critical  habitat  is  not  determinable  if 
information  sufficient  to  perform  the 
required  analysis  of  impacts  of  the 
designation  is  lacking,  or  if  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  allow 
identification  of  an  area  as  critical 
habitat.  Section  4(b)(2)  of  the  Act 
requires  us  to  consider  economic  and 
other  relevant  impacts  of  designating  a 
particular  area  as  critical  habitat  on  the 
basis  of  the  best  scientific  data  available. 
The  Secretar>  may  exclude  anv  area 
from  critical  habitat  if  she  determines 
that  the  benefits  of  such  exclusion 
outweigh  the  conservation  benefits, 
unless  to  do  so  would  result  in  the 
extinction  of  the  species. 

Because  information  relevant  to  the 
specific  biological  needs  of  the  Carson 
wandering  skipper  is  not  currently 
available,  we  are  unable  to  adequately 
perform  the  analysis  required  to 
designate  critical  habitat.  Therefore,  we 
find  that  critical  habitat  for  the  Carson 
wandering  skipper  is  not  determinable 
at  this  time  We  are  also  concerned  that 
the  designation  of  critical  habitat  could 
increase  the  degree  of  threat  to  the 
species  through  collecting  or  from 
■ntontional  habitat  degradation.  In  the 
Public  Comments  Solicited  portion  of 
the  proposed  rule  published 
concurrently  with  this  emergency  rule, 
we  specifically  solicit  information  on 
potential  critical  habitat,  biological 
information,  and  information  that 


would  aid  our  prudency  analysis  When 
a  "not  determinable"  finding  is  made, 
we  must,  within  2  years  of  the 
publication  date  of  the  original 
proposed  rule,  designate  critical  habitat, 
unless  the  designation  is  found  to  be  not 
prudent 

We  will  protect  the  Carson  wandering 
skipper  and  its  habitat  through  section 
7  consultations  to  determine  whether 
Federal  actions  are  likely  to  jeopardize 
the  continued  existence  of  the 
subspecies,  through  the  recovery- 
process,  through  enforcement  of  take 
prohibitions  under  section  9  of  the  Act. 
and  through  the  section  10  process  for 
activities  on  non-Federal  lands  with  no 
Federal  nexus. 

Available  Conservation  Measures 

Consen'ation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  .\ct  include 
recognition,  development  of  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  activities  Recognition  through 
listing  encourages  conser\-ation  actions 
by  Federal.  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recoven* 
actions  be  carried  out  for  listed  species. 
We  discuss  the  protection  required  of 
Federal  agencies,  considerations  for 
protection  and  conser\'ation  actions, 
and  the  prohibitions  against  taking  and 
harm  for  the  Carson  wandering  skipper, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  anv  species  that 
IS  proposed  to  be  listed  or  is  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
being  designated.  Federal  agencies  are 
required  to  confer  with  us  informally  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species,  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carrv 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species, 
or  to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  agency 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us  Federal  agency  actions  that 
may  require  consultation  include,  but 
are  not  limited  to.  those  within  the 
jurisdictions  of  the  Ser\'ice.  BLM.  Corps, 
FHWA.  and  Natural  Resources 
Conservation  Service. 


I 
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We  believp  that  protection  and 
recover^'  of  the  Carson  wandering 
skipper  will  require  reduction  of  the 
threats  from  habitat  destruction, 
degradation,  and  loss  of  salt  grass  and 
wetland  habitats  due  to  excessive 
livestock  grazing,  development,  water 
exportation  projects,  non-native  plant 
invasion,  and  road  construction  Threats 
from  collection,  livestock  trampling, 
pesticide  drift,  and  recreation  must  also 
be  reduced.  These  threats  should  be 
considered  when  management  actions 
are  taken  in  habitats  currently  and 
potentially  occupied  by  the  Carson 
wandering  skipper,  and  areas  deemed 
important  for  dispersal,  and 
connectivity  or  corridors  between 
known  locations  of  this  subspecies. 
Monitoring  should  also  be  undertaken 
for  anv  management  actions  or  scientific 
investigations  designed  to  address  these 
threats  or  their  impacts. 

Listing  the  Carson  wandering  skipper 
provides  for  the  development  and 
implementation  of  a  recoverv  plan  for 
the  subspecies  This  plan  will  bring 
together  Federal,  State,  and  regional 
agencv  efforts  for  conservation  of  the 
subspecies.  A  recoverv  plan  will 
establish  a  hamework  for  agencies  to 
coordinate  their  recovery  efforts  The 
plan  will  set  recovery  priorities  and 
estimate  the  costs  of  the  tasks  necessary 
to  accomplish  the  priorities.  It  will  also 
describe  the  site-specific  management 
actions  necessarv  to  achieve 
conservation  and  survival  of  the 
subspecies 

Listing  will  also  require  us  to  review 
any  actions  that  mav  affect  the  Carson 
wandering  skipper  for  lands  and 
activities  under  Federal  jurisdiction. 
State  plans  de\eloped  pursuant  to 
section  6  of  the  Act.  scientific 
investigations  of  efforts  to  enhance  the 
propagation  or  survival  of  the 
subspecies,  pursuant  to  section 
10(a)(l){A|  of  the  Act,  and  conservation 
plans  prepared  for  non-Federal  lands 
and  activities  pursuant  to  section 
10(a)(1)(B)  of  the  Act. 

Federal  agencies  with  management 
rt>sponsibilitv  for  the  (Larson  wandering 
skipper  include  the  Service,  in  relation 
to  Partners  for  Fish  and  Wildlife 
projects  and  issuance  of  section 
10(a)(1)(B)  permits  for  habitat 
conservation  plans,  and  other  programs 
Other  activities  on  BLM  lands  could 
include  livestock  grazing  and  associated 
management  activities,  sale,  exchange, 
or  lease  of  Federal  land  containing 
suitable  habitat,  recreational  activities, 
or  issuance  of  right-of-way  permits  for 
various  projects  across  lands 
administered  bv  them.  Occurrences  of 
this  subspecies  could  potentiallv  be 
affected  by  projects  requiring  a  permit 


from  the  Corps  under  section  404  of  the 
CWA.  The  Corps  is  required  to  consult 
on  permit  applications  they  receive  for 
projects  that  may  affect  listed  species. 
Highway  construction  and  maintenance 
projects  that  receive  funding  from  the 
FHWA  would  be  subject  to  review 
under  section  7  of  the  Act.  Activities 
authorized  under  the  Natural  Resources 
Conservation  Service's  Emergency 
Watershed  Protection  program,  such  as 
fire  rehabilitation  projects,  would  also 
be  subject  to  section  7  review  In 
addition,  activities  that  are  authorized, 
funded,  or  administered  by  Federal 
agencies  on  non-Federal  lands  will  be 
subject  to  section  7  review    • 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  codified  at 
50  CFR  17.21,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect;  or 
attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver.  carr\'.  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
invoking  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and  for  incidental  take  in 
connection  with  otherwise  lawful 
activities 

It  is  our  policy,  as  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
.14272).  to  identifv.  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policv  is  to  increase  public  awareness  of 
the  effects  of  the  listing  on  proposed 
and  ongoing  activities  within  the 
subspecies'  range.  We  believe  the 
following  actions  would  not  be  likely  to 
result  in  a  violation  of  section  9: 

(1)  Possession,  delivery,  including 
interstate  transport  and  import  or  export 
from  the  I'nited  States,  involving  no 
commert:ial  activitv.  of  dead  Carson 
wandering  skipper  that  were  collected 
prior  to  the  date  of  publication  of  this 


emergency  listing  rule  in  the  Federal 
Register; 

(2)  Any  actions  that  may  affect  the 
Carson  wandering  skipper  that  are 
authorized,  funded  or  carried  out  by  a 
Federal  agency  when  the  action  is 
conducted  in  accordance  with  the 
consultation  requirements  for  listed 
species  pursuant  to  section  7  of  the  Act; 

(3)  Any  action  taken  for  scientific 
research  carried  out  under  a  recovery 
permit  issued  by  the  Service  pursuant  to 
section  10(a)(1)(A)  of  the  Act;  and 

(4)  Land  actions  or  management 
carried  out  under  a  habitat  conservation 
plan  approved  by  the  Service  pursuant 
to  section  10(a)(i)(B)  of  the  Act,  or  an 
approved  conserv^ation  agreement. 

Activities  that  we  believe  could 
potentially  result  in  a  violation  of 
section  9  include,  but  are  not  limited  to: 

(1)  Unauthorized  possession, 
trapping,  handling,  or  collecting  of 
Carson  wandering  skipper.  Research 
efforts  involving  these  activities  will 
require  a  permit  under  section 
10(a)(1)(A)  of  the  Act; 

(2)  Possession,  sale,  delivery,  carriage, 
transportation,  or  shipment  of  illegally 
taken  Carson  wandering  skipper; 

(3)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  that  may 
affect  the  Carson  wandering  skipper,  or 
its  habitat,  when  such  activities  are  not 
conducted  in  accordance  with  the 
consultation  requirements  for  listed 
species  under  section  7  of  the  Act;  and 

(4)  Activities  (e.g  .  habitat  conversion, 
excessive  livestock  grazing,  farming, 
road  and  trail  construction,  water 
development,  recreation,  development, 
and  unauthorized  application  of 
herbicides  and  pesticides  in  violation  of 
label  restrictions)  that  directly  or 
indirectly  result  in  the  death  or  injury 
of  adult  Carson  wandering  skippers,  or 
their  larvae  or  eggs,  or  that  modify 
Carson  wandering  skipper  habitat  and 
significantly  affect  their  essential 
behavioral  patterns  including  breeding, 
foraging,  sheltering,  or  other  life 
functions.  Otherwise  lawful  activities 
that  incidentally  take  Carson  wandering 
skipper,  but  have  no  Federal  nexus,  will 
require  a  permit  under  section 
10(a)(1)(B)  of  the  Act. 

Questions  regarding  whether  specific 
activities  risk  violating  section  9  should 
be  directed  to  the  Field  Supervisor  of 
the  Nevada  Fish  and  Wildlife  Office  or 
the  Field  Supervisor  of  the  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife,  and 
general  inquiries  regarding  prohibitions 
and  issuance  of  permits  under  the  Act. 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services. 
Endangered  Species  Permits,  911  N.E. 
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llth  Ave..  Portland,  Oregon  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243) 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  and 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new- 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  record  keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  mav  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 


information  unless  it  displavs  a 
currently  valid  OMB  control  number 
The  existing  OMB  control  number  is 
1018-0093  and  expires  3/31/2004. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
an  Executive  Order  (E  O   13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energv  Effects 
when  undertaking  certain  actions  This 
rule  is  not  expected  to  significantlv 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Nevada  Fish  and 
W'ildlife  Office  (see  ADDRESSES  section, 

Author 

The  primary  author  of  this  emergencv 
rule  is  Marcv  Haworth.  U  S  Fish  and 
Wildlife  Service.  Nevada  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I.  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 

below 

PART  17— [AMENDED] 

1   The  authorit>-  citation  for  part  17 
continues  to  read  as  follows. 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245:  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted 

2.  In  §17.n(h),  add  the  following,  in 
alphabetical  order  under  INSECTS,  to 
the  List  of  Endangered  and  Threatened 
Wildlife 


§17.11 
wlldlrfe. 


(h)* 


Endangered  and  threatened 


Species 


Common  name  Scientific  name 


Histonc  range 


VerieOrate  popu- 
lation where  endan- 
gered or  threatened 


Status       When  listed 


Cntica' 
habitat 


Special 
njies 


Insects 


Skipper,  Carson  Pseudocopaeodes        U.S.A.  (CA,  NV) 

wandenng  eunus  obscurus 


USA    (Lassen 
Counry   CA 
Washoe  County. 
NV). 


716 


NA 


NA 


Dated:  November  21.  2001. 
Marshall  P.  Jones.  )r.. 

Acting  Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  01-29614  Filed  11-28-01:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations   The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1000,  1001, 1005, 1006, 
1007,  1030,  1032,  1033, 1124.  1126, 
1131,  and  1135 

[Docl(et  No.  AO-t4-A69,  et  al.:  OA-00-03] 

Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Notice  of  Extension 
of  TInrie  for  Filing  Comments 


7  CFR 
part 

Marketing  area 

AG  Nos. 

1000    .. 

General  Provisions 
of  Federal  Milk 
Marketing  Or- 
ders 

1001 

Northeast  

AO-14-A69 

1005 

Appalachian  

AO-388-A1 1 

1006 

Flonda      

AO-356-A34 

1007 

Southeast 

AO-366-A40 

1030 

Upper  Midwest 

AO-361-A34 

1032 

Central    

AO-313-A43 

1033 

Mideast   

AO-166-A67 

1124 

Pacific  Northwest 

AO-368-A27 

1126  .. 

Southwest      

AO-231-A65 

1131       . 

Anzona-Las 
Vegas 

AO-271-A35 

1135 

Western  

AO-380-A17 

AGENCY:  Agricultural  Marketing  Service. 

USD  A. 

ACTION:  Proposed  rule;  extension  of  time 

for  filing  comments. 

SUMMARY:  This  document  extends  the 
time  for  filing  comments  on  a 
recommended  decision  issued  October 
19.  2001, concerning  proposed 
amendments  to  the  minimum  Class  HI 
and  Class  IV  price  formulas  for  Federal 
milk  orders.  Additional  time  to  file 
comments  was  requested  by  a  number  of 
proprietary  and  cooperative  handlers. 
Those  requesting  the  extension  state 
that  more  time  is  needed  to  fully 
analyze  the  impacts  of  the  technical 
changes  in  the  pricing  formulas. 
DATES:  Comments  are  now  due  on  or 
before  January  25.  2002 
ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1083,  South  Building.  United 


States  Department  of  Agriculture, 
Washington,  DC  20250.  Parties  filing 
comments  are  advised  that  faxing 
comments  to  (202)  690-0552  or  e- 
mailing  them  to 

ioyce.mcpherson@usda.gov  may  better 
assure  their  timely  receipt  and 
consideration.  Reference  should  be 
made  to  the  title  of  action  and  docket 
numbfr 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  M.  Carman.  Branch  Chief, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456-,  (202)  720-7183,  e-mail 
address:  Clifford  carman@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  April  6. 
2000;  Published  April  14,  2000,  (65  FR 
20094). 

Tentative  Final  Decision:  Issued 
November  29,  2000;  Published 
December  7,  2000,  (65  FR  76832). 

Extension  of  Time — Northeast,  et  al.; 
DA-00^3 

Interim  Final  Rule:  Issued  December 
21,  2000;  Published  December  28.  2000, 
(65  FR  82832). 

Recommended  Decision:  Issued 
October  19,  2001;  Published  October  25. 
2001,  (66  FR  54064). 

Notice  is  hereby  given  that  the  time 
for  filing  comments  to  the 
Recommended  Decision  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  the  Class  III  and  IV 
price  formulas  used  under  Federal  milk 
orders  is  hereby  extended  from 
November  26.  2001,  to  January  25.  2002. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

List  of  Subjects  in  7  CFR  Parts  1000. 
1001.  1005. 1006.  1007,  1030.  1032, 
1033.  1124.  1126.  1131.  and  1135 

Milk  marketing  orders. 

Dated   November  26,  2001. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Sen'ice. 

(FR  Doc  01-29677  Filed  11-26-01;  3:07  pm] 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Risk-Informed  Treatment  of  Structures, 
Systems  and  Components 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Availability  of  draft  rule 

wording. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  making  available 
the  draft  wording  of  a  possible 
amendment  of  its  regulations.  The 
proposal  would  add  10  CFR  50.69. 
"Risk-Informed  Treatment  of  Structures, 
Systems  and  Components."  The 
proposal  would  permit  power  reactor 
licensees  and  applicants  to  implement 
an  alternative  regulatory  framework 
with  respect  to  certain  treatment 
requirements  currently  imposed  beyond 
practices  for  commercial  grade 
equipment  to  add  assurance  of 
capability  of  structures,  systems  and 
components  (SSCs)  to  perform  their 
intended  functions.  Under  this 
framework,  licensees,  using  a  risk- 
informed  process  for  categorizing  SSC 
according  to  their  safety  emd  risk 
significance,  could  remove  SSCs  of  low- 
safety  significance  from  the  scope  of 
certain  identified  treatment 
requirements.  The  availability  of  the 
draft  wording  is  intended  to  inform 
stakeholders  of  the  current  status  of  the 
NRCs  activities  to  adopt  10  CFR  50.69 
and  to  provide  stakeholders  the 
opportunity  to  comment  on  the  draft 
changes.  The  NRC  has  also  provided 
additional  {"[  ]")  information  within  the 
body  of  the  draft  rule  language  which  is 
bracketed  ("[  ]")  to  facilitate 
understanding  of  the  NRCs  intent  on 
certain  aspects  of  the  proposed  rule. 

DATES:  Comments  should  be  submitted 
on  or  before  December  31,  2001.  Any 
comments  received  after  this  date  may 
not  be  considered  during  drafting  of  the 
proposed  rule.  Because  of  scheduling 
considerations  in  preparing  a  proposed 
rule,  the  NRC  requests  that  stakeholders 
provide  their  comments  at  their  earliest 
convenience  before  the  end  of  the 
conunent  period,  if  practicable. 
ADDRESSES:  Submit  written  comments 
to:  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  Mail  Stop  0-16C1 
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or  deliver  written  comments  to  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  Mar\land,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRCs  interactive  rulemaking  Web 
site  through  the  NRCs  home  page  at 
http://ruleforum.llnI.gov.  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format),  if  vour 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  Web  site,  contact  Ms.  Carol 
Gallagher  at  (301 )  415-5905  or  by  e-mail 
to  cag@nrc.gov.  Copies  of  any  comments 
received  and  certain  documents  related 
to  this  rulemaking  may  be  examined  at 
the  NRC  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  fioor).  Rockville. 
Maryland.  The  NRC  maintains  an 
Agenc\^'ide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRCs 
public  documents.  These  documents 
may  be  accessed  through  the  NRCs 
Public  Electronic  Reading  Room  on  the 
Internet  at  http:/7www. nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209.  301^15-4737 
or  by  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  M.  McKenna.  Risk-Informed 
Initiatives.  Environmental, 
Decommissioning,  and  Rulemaking 
Branch.  Division  of  Regulatorv 
Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulator)'  Commission, 
Washington.  DC  20555-0001. 
Telephone:  (301)  415-2189,  Internet: 
emm@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  Since  the 
Commission  published  a  Policy 
Statement  on  the  Use  of  Probabilistic 
Risk  Assessment  in  1995,  the  NRCs 
efforts  to  consider  risk  insights  in  the 
regulatory-  infrastructure  have  evolved 
over  the  years  In  SECY-98-300.  dated 
December  23,  1998,  under  Option  2.  the 
NRC  staff  proposed  to  add  provisions  to 
Part  50  for  risk-informed  alternative 
regulations,  revise  existing  requirements 
to  refiect  risk-informed  considerations, 
and  to  remove  unnecessary  or 
ineffective  regulations.  In  SECY-99- 
256,  dated  October  29,  1999,  the  staff 
provided  a  rulemaking  plan  and  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  for  risk-informed 
changes  using  10  CFR  50.69.  In  a  Staff 
Requirements  Memorandum  dated 
January-  31,  2000,  the  Commission 
directed  the  staff  to  proceed  with  the 


rulemaking  and  to  publish  the  ANPR 
(65  FR  11488.  March  3.  2000)   In  SECY- 
00-0194,  dated  September  7.  2000.  the 
NRC  staff  subsequently  communicated 
to  the  Commission  its  preliminan' 
analysis  of  public  comments  on  the 
ANPR  jjnd  discussed  issues  involving 
10  CFR  50.69. 

The  NRC  has  now  developed  draft 
wording  for  thp  changes  to  its 
regulations  and  has  made  them 
available  on  the  NRCs  rulemaking  Web 
site  at  http://ruleforum.llnl.gov  This 
draft  rule  language  is  preliminan.  and 
may  be  incomplete  in  one  or  more 
respects.  This  draft  rule  language  was 
released  to  inform  stakeholders  of  the 
current  status  of  the  10  CFR  50.69 
rulemaking  and  to  provide  stakeholders 
with  an  opportunity  to  comment  on  the 
draft  revisions  Comments  received 
prior  to  publishing  the  proposed  rule 
will  be  considen^d  in  the  development 
of  the  proposed  rule  Comments  mav  be 
provided  through  the  rulemaking  Web 
site  at  http://ruleforum.Unl  sov'  or  bv 
mail  as  indicated  under  thn  ADDRESSES 
heading.  The  NRC  may  post  updates 
periodically  on  the  rulemaking  Web  site 
that  may  be  of  interest  to  stakeholders. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  November  2001 

For  the  Nuclear  Regulatory  Commission. 

Cynthia  A.  Carpenter. 

Chief.  Risk -Informed  Initiatives. 
Environmental.  Decommissioning,  and 
Rulemaking  Branch.  Dixision  of  Regulatory 
Improvement  Programs.  Office  of  Nuclear 
Reactor  Regulation 

|FR  Doc  01-29584  Filed  11-28-01;  8:45  am) 

BILLING  COOC  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Pan  72 
RIN3150— AG88 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Standardized  NUHOMS^-24P, 
-52B,  and  -61 BT  Revision 

agency:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the 
Transnuclear  West,  Inc  Standardized 
NUHOMS'-24P.  -52B.  and  -«1BT  cask 
system  listing  within  the  "List  of 
Approved  Spent  Fuel  Storage  Caslts'  to 
include  .\mendment  No.  4  to  Certificate 
of  Compliance  (CoC)  No.  1004 
Amendment  No.  4  would  allow  the 
storage  of  low  b-urn-up  spent  furi  in  the 
NUHOMS'-24P  canister  In  addition. 


the  Technical  Specifications  (IS)  would 
be  revised  to  correct  administrative 
errors  regarding  the  width  dimension  of 
the  spent  fuel.  Specific  changes  would 
be  made  to  TS  1.2.1  and  1.2.15.  Tables 
1-la,  1-lb,  1-lc,  1-ld,  l-2a,  and  l-2c. 
and  Figure  1-1.  The  CoC  would  be 
revised  to  change  the  certificate  holder 
from  Transnuclear  West,  Inc.  to 
Transnuclear  Inc.  Minor  editorial 
changes  would  also  be  made  to  the  CoC. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
31.  2001 

ADDRESSES:  Submit  comments  to; 
Secretar>  ,  U.S.  Nuclear  Regulator\- 
Commission.  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville.  MD.  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdavs. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRCs  rulemaking 
website  at  http://ruleforum.llnl.gov.  You 
may  also  provide  comments  via  this 
website  by  uploading  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms  Carol  Gallagher,  (301)  415- 
5905:  e-mail  CAG@nrx-  gov 

Certain  documents  related  to  this  rule. 
including  comments  received  bv  the 
N'RC.  may  be  examined  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  MD  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397^209,  301-415^737  or 
by  email  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1 .  1999  are  also 
available  electronically  at  the  N'RC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://i^-H-w.nrc  gov/NRC/ 
ADAMS/mdex  html  From  this  site,  the 
public  can  gain  entry  into  the  NRCs 
Agenc\"wide  Documents  .\ccess  and 
Management  System  (.\DAMS).  which 
provides  text  and  image  files  of  NRCs 
public  documents   An  electronic  copv 
of  the  proposed  Certificate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  under  ADAMS  .•\ccession  No. 
MLOl 2620237  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
AD.^MS.  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209.  301- 
415— 4737or  by  e-mail  to  pdr@nrc.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Mem  Horn,  telephone  1301  j  415-8120. 
e-mail,  mlhl@nrc.gov  of  the  Office  of 
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Nuclear  Material  Safetv  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC.  20555-0001 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  IS  limited  to  the  changes 
contained  in  Amendment  4  to  CoC  No. 
1004  and  does  not  include  other  aspects 
of  the  Standardized  NUHOMS''-24P. 
-52B.  and  -61BT  cask,  system  design. 
The  NRC  is  using  the  direct  final  rule 
procedure  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safetv  continues  to  be  ensured. 

Because  NKC^  considers  this  action 
noncontroversial  and  routine,  the 
proposed  rule  is  being  published 
concurrently  as  a  direct  final  rule.  The 
dire(  t  final  ride  will  become  effective  on 
Februarv  12.  2002.  However,  if  the  NRC 
receives  significant  adverse  comments 
bv  December  U.  2001 .  then  the  NRC 
will  publish  a  document  that  withdraws 
this  action  and  will  address  the 
comments  received  in  response  to  the 
proposed  amendments  published 
elsewhere  in  this  issue  of  the  Federal 
Register  A  significant  adverse  comment 
is  a  comment  where  the  commenter 
explains  whv  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlving  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1 )  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response; 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record:  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(.3)  The  comment  causes  the  NRC  staff 
to  make  a  change  to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action 


List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties, 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health,  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFTi  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57,  62,  63,  65.  69. 
81.  161,  182,  183,  184.  186,  187,  189,  68  Stat. 
929.  930,  932,  933,  934,  935,  948,  953,  954, 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092. 
2093.  2095,  2099.  2111,  2201,  2232,  2233. 
2234.  2236,  2237,  2238,  2282);  sec.  274.  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended.  202.  206, 
88  Stat.  1242.  as  amended,  1244.  1246  (42 
use.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902.  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C  4332);  sees.  131,  132.  133,  135, 
137,  141.  Pub.  L.  97-425.  96  Stat.  2229,  2230. 
2232.  2241,  sec.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152. 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),(d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  I  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202.  2203.  2204.  2222.  2244.  (42  U.S.C. 
10101,  10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  1004  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1004. 

Initial  Certificate  Effective  Date: 
lanuary  23.  1995. 

Amendment  Number  1  Effective  Date: 
April  27,  2000. 


Amendment  Number  2  Effective  Date: 
September  5,  2000. 

Amendment  Number  3  Effective  Date: 
September  12.  2001. 

Amendment  Number  4  Effective  Date: 
February  12,  2002. 

SAR  Submitted  by:  Transnuclear  Inc. 

SAR  Title:  Final  Safetv  Analysis 
Report  for  the  Standardized  NUHOMS* 
Horizontal  Modular  Storage  System  for 
Irradiated  Nuclear  Fuel. 

Docket  Number:  72-1004. 

Certificate  Expiration  Date:  January 
23, 2015. 

Model  Number:  Standardized 
NUHOMS"  -24P,  NUHOMS--52B,  and 
NUH0MS*-61BT. 
***** 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  November.  2001. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc  01-29444  Filed  11-28-01;  8:45  am] 

BILUNG  CODE  7590-01 -P 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  217 
RIN  3220-AB46 

Application  for  Annuity  or  Lump  Sum 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  permit  a  spouse 
application,  when  filed  simultaneously 
with  the  employees  application  for  a 
disability  annuity,  to  be  filed  more  than 
three  months  in  advance  of  the  earliest 
annuity  beginning  date.  The  proposed 
changes  would  bring  §§  217.9  and 
217.30  into  agreement  with  the 
distinction  already  found  in  §218.7. 

DATES:  Submit  comments  on  or  before 
January  28,  2002. 

ADDRESSES:  Address  any  comments 
concerning  this  proposed  rule  to  the 
Secretary  to  the  Board,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  (312)  751^945,  TTD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  Section 
217.9  of  the  regulations  of  the  Board 
provides  for  the  effective  period  of 
application.  This  proposed  rule  amends 
section  217.9(b)  to  permit  a  spouse 
application,  when  filed  simultaneously 
with  the  employee  s  application  for  a 
disability  annuity,  to  be  filed  more  than 
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three  months  in  advance  of  the  earliest 
annuity  beginning  date.  This  proposed 
rule  also  makes  a  conforming 
amendment  to  §  21 7.30  concerning  the 
reasons  for  denial  of  an  application,  and 
provides  greater  clarity  for  such  denials. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  no 
regulatory  analysis  is  required. 
Information  collections  associated  with 
§  217.9  have  been  approved  bv  the 
Office  of  Management  and  Budget  under 
control  number  3220-0002 

List  of  Subjects  in  20  CFR  Part  217 

Claims.  Railroad  retirement, 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the  * 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20, 
chapter  11,  part  21 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  217— APPLICATION  FOR 
ANNUITY  OR  LUMP  SUM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  45  U.S,C.  231d  and  45  U.S.C. 

231f- 

2.  Section  217.9  of  subpart  B,  is 
amended  by  adding  directly  after  the 
words  ■paragraph  (b)(2)".  the  words 
"and  paragraph  (b)(3) '.  and  by  adding  a 
new  paragraph  rb)(3)  to  read  as  follows: 

§  21 7.9    Effective  period  of  application. 

***** 

(b)*   *   * 

(3)  Application  for  spouse  annuitv 
filed  simultaneously  with  employee 
disability  annuity  application  When  the 
qualif\ing  employee's  aimuitv 
application  effective  period  is 
determined  by  the  preceding  paragraph 
(b)(2)  of  this  section,  a  spouse  who 
meets  all  eligibility  requirements  mav 
file  an  annuity  application  on  the  same 
date  as  the  employee  claimant.  The 
spouse  application  will  be  treated  as 
though  it  were  fded  on  the  later  of  the 
actual  filing  date  or  the  employee's 
annuity  beginning  date. 
***** 

3.  Section  217.30  of  subpart  E  is 
amended  by  removing  paragraph  (b), 
redesignating  paragraph  (c)  as  paragraph 
(b).  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows; 

§217.30    Reasons  for  denial  of  application. 

***** 

(c)  The  applicant  fdes  an  application 
more  tuan  tiiiee  luunUis  ueiuie  die  date 
on  which  the  eligible  person's  benefit 


can  begin  except  if  the  application  is  for 
an  employee  disability  annuity  or  for  a 
spouse  annuity  fded  simultaneouslv 
with  the  employee's  disability  annuity 
application. 

Dated;  November  20,  2001. 

By  Authority  of  the  Board, 
For  the  Board,  Beatrice  Ezerski, 
Secretary  to  ttie  Board 
IFR  Doc.  01-29429  Filed  11-28-01;  8:45  am) 

BILLING  CODE  T90&-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety     - 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-2001-10916;  Notice  2] 
RIN2127-AI55 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Correction. 

SUMMARY:  NHTSA  has  been  mandated 
by  Congress  to  consider  whether  to 
prescribe  clearer  and  simpler  labels  and 
instructions  for  child  restraints.  On 
November  2,  2001,  NHTSA  published 
an  NPRM  that  proposes  changes  to  the 
labels  and  written  instructions  that 
accompany  child  restraints  (66  FR 
55623).  Due  to  an  error,  that  NPRM  did 
not  address  the  issue  of  when,  if 
adopted,  NHTSA  would  require  child 
restraints  to  comply  with  the  proposed 
requirements.  This  document  corrects 
that  error. 

DATES:  You  should  submit  vour 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  Januar.-  2.  2002.  The  reason 
for  this  closing  date  is  to  make  it 
coincide  with  the  the  Januarv  2 
comment  closing  date  of  the  November 
6.  2001  NPRM. 

ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  .Management. 
Room  PL-401.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  am  to  5  p  m..  Monday 
through  Friday 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  vou  mav  call  Mar\ 
Versailles  of  the  .NHTSAOffice  of  ' 
Plaumug  <ind  Consumer  Programs,  at 
202-366-2057. 


For  legal  issues,  you  mav  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Counsel  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW..  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
has  been  mandated  h\  Congress  to 
consider  whether  to  prescribe  clearer 
and  simpler  labels  and  instructions  for 
child  restraints.  On  November  2,  2001, 
NHTSA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  that  proposes 
changes  to  the  labels  and  written 
instructions  that  accompany  child 
restraints  (66  FR  55623).  Due  to  an  error, 
the  NTRM  did  not  address  the  issue  of 
when,  if  adopted,  NHTSA  would 
require  child  restraints  to  comply  with 
the  proposed  requirements.  This  notice 
corrects  that  error. 

In  trying  to  decide  how  much 
leadtime  to  allow  manufacturers, 
NHTSA  first  examined  past  upgrades  of 
labeling  requirements  When  NHTSA 
updated  air  bag  label  requirements  for 
vehicles  and  child  restraints  in  1996. 
vehicle  manufacturers  were  required  to 
comply  with  the  new  requirements 
within  90  days.  Child  restraint 
manufacturers  were  required  to  comply 
within  180  days.  The  longer  leadtime 
for  child  restraints  was  an 
acknowledgement  that  child  restraint 
manufacturers  would  have  to  change 
their  manufacturing  process  to  include 
a  means  of  permanently  labeling  the 
padding  or  cushion,  a  process  that  was 
not  then  employed.  Because  the  labels 
affected  by  that  rulemaking  were 
manufactured  using  processes  that  are 
more  involved  that  the  typical  sticky 
label  on  the  side  of  a  child  restraint, 
leadtime  of  180  days  should  be  feasible 
for  the  current  proposal. 

However,  the  same  need  for  expedited 
action  does  not  exist  as  existed  for  air 
bags.  Also,  this  proposal  would  require 
a  change  in  most,  if  not  all,  labels 
currently  on  child  restraints.  NHTS.\ 
also  acknowledges  that,  if  it  were  to 
require  permanent  molding  or  some 
similar  technology,  a  longer  leadtime 
would  be  needed  for  those  labels.  In 
addition.  .NHTS.A  is  proposing  changes 
to  the  written  requirements. 

Based  upon  these  considerations. 
NHTSA  is  proposing  a  leadtime  of  one 
year  for  the  proposed  changes  to  child 
restraint  labels  and  written  instructions. 
In  addition,  to  encourage  the  earliest 
possible  installation  of  the  new 
enhanced  labels.  NHTSA  is  would  allow 
manufacturers  to  install  the  new  labels 
and  provide  the  new  written 
instructions  before  the  required  date. 

This  correction  does  not  affect  the 
statements  made  in  the  "Rulemaking 
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Analyses  and  Notices"  section  of  the 
November  2.  2002  NPRM. 

Comments 

How  Do  I  Prepare  and  Submit 
Comments'' 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  .submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

if  vou  wish  Docket  Management  to 
notify  vou  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  com.ments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information'' 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA.  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 


How  Con  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.eov/]. 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
199»-1234,  '  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Authority:  49  U.S.C.  322.  30111,  30115. 
30117,  30166  and  30177:  delegation  of 
authority  at  49  CFR  1.50. 

issued  on  November  26.  2001. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 

|FR  Doc.  01-29637  Filed  11-28-01;  8:45  am) 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101S-AI18 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  List  the 
Carson  Wandering  Skipper  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Proposed  rule. 

SUIMMARy:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 


make  permanent  the  provisions  of  the 
emergency  rule  listing  the  Carson 
wandering  skipper  [Pseudocopaeodes 
eunus  obscurus]  in  California  and 
Nevada  as  an  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  emergency  rule 
listing  the  population  is  published 
concurrently  in  this  issue  of  the  Federal 
Register. 

The  Carson  wandering  skipper  is 
currently  known  from  only  two 
populations,  one  in  Washoe  County, 
Nevada,  and  the  other  in  Lassen  County, 
California.  This  subspecies  is  threatened 
by  a  variety  of  factors  including  habitat 
destruction,  degradation,  and 
fragmentation  due  to  agricultural 
practices  (such  as  excessive  livestock 
grazing  and  wetland  habitat 
modification),  urban  development,  and 
non-native  plant  invasion.  Cither  threats 
include  impacts  from  collecting, 
livestock  trampling,  approved  and 
proposed  water  exportation  projects, 
road  construction,  recreation,  pesticide 
drift,  and  inadequate  regulatory 
mechanisms.  Extinction  could  also 
occur  by  naturally  occurring  events  due 
to  the  small,  isolated  nature  of  the 
remaining  populations.  We  find  these 
threats  constitute  immediate  and 
significant  risk  to  the  species. 

We  solicit  additional  data  and 
information  that  may  assist  us  in 
making  a  final  decision  on  this 
proposed  action.  This  proposal,  if  made 
final,  would  extend  the  Federal 
protection  and  recovery  provisions  of 
the  Act  to  this  subspecies, 
DATES:  We  will  accept  comments  until 
the  close  of  business  on  January  28. 
2002.  Public  hearing  requests  must  be 
received  by  January  14,  2002. 
ADDRESSES:  Comment  submission:  If 
you  wish  to  comment,  you  may  submit 
your  comments  and  materials  by  any 
one  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Nevada  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  1340 
Financial  Boulevard,  Suite  234,  Reno. 
Nevada  89502. 

(2)  You  may  hand-deliver  written 
comments  to  our  Nevada  Fish  and 
Wildlife  Office  at  the  address  given 
above. 

(3)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
fwlrenoskipper@rl.fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  on  electronic  filing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Field  Supervisor, 
Nevada  Fish  and  Wildlife  Office  (see 
ADDRESSES  section)  (telephone  775/861- 
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6300;  facsimile  775/861-6301),  or 
Wayne  White.  Field  Supervisor. 
Sacramento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  Room  W-2605, 
Sacramento.  California  95825-1846 
(telephone  916/414-6000;  facsimile 
916/414-€712). 
SUPPLEMENTARY  INFORMATION: 

Background 

For  a  discussion  of  biological 
background  information,  previous 
Federal  action,  factors  affecting  the 
species,  critical  habitat,  and 
conservation  measures  available  to 
listed  and  proposed  species,  consuh  the 
emergency  rule  on  the  Carson 
wandering  skipper  published 
concurrently  in  this  issue  of  the  Federal 
Register. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  are  soliciting  comments 
or  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industrw  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
seeking  comments  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Carson 
wandering  skipper: 

(2)  The  location  of  any  additional 
populations  of  this  species,  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Aaditional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  or 
land  use  practices  in  the  subject  area 
and  their  possible  impacts  on  this 
species. 

If  you  submit  comments  bv  e-mail, 
please  submit  them  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  "Attn:  [R1N-An8]"  and  your 
name  and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Nevada  Fish  and  Wildlife  Office  at 
telephone  number  775/861-6300. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
liuiiui  iu  llie  exleul  allowable  by  law. 
There  also  may  be  circumstances  in 


which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  vour 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  bv 
appointment,  during  normal  business 
hours  at  the  above  address. 

In  making  any  final  decision  on  this 
proposal,  we  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive,  and 
such  communications  mav  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Public  Hearings 

The  Act  requires  that  we  hold  one  or 
more  public  hearings  on  this  proposal, 
if  requested  within  45  days  of  the  date 
of  publication  of  a  proposed  rule.  Such 
requests  must  be  made  in  writing  and  be 
addressed  to  the  Field  Supervisor. 
Nevada  Fish  and  Wildlife  Office  (see 
ADDRESSES  section).  Should  a  public 
hearing  be  requested,  then  we  will 
announce  the  date.  time,  and  place  for 
the  hearing  in  the  Federal  Register. 
through  legal  notices  in  area 
newspapers,  and  in  news  releases  to  the 
media. 

Peer  Review 

In  accordance  with  our  policv 
published  on  July  1.  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule  The  purpose  of  this 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  the  peer  reviewers  copies  of  this 
proposed  rule,  as  well  as  the  emergencv 
rule,  immediately  following  publication 
in  the  Federal  Register.  We  will  invite 
them  to  comment,  during  the  public 
comment  period,  on  specific 
assumptions  and  conclusions  regarding 
the  proposed  rule  to  list  the  Carson 
wandering  skipper. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  and 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 


connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Art  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244) 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  vour 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (IJ 
Is  the  discussion  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  rontam  technical 
language  or  jargon  that  interferes  with 
its  clarity'  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
sections,  use  of  headings  paragraphing, 
etc  )  aid  or  reduce  its  clarity''  What  else 
could  we  do  to  make  the  proposal  easier 
to  understand' 

Paperwork  Reduction  Act 

This  rule  does  not  contain  anv  new 
collections  of  information  that  require 
approval  by  0MB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  record  keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displavs  a 
currently  valid  OMB  control  number. 
The  existing  OMB  control  number  is 
1018-0093  and  expires  3/31/2004. 

Executive  Order  13211 

On  May  18.  2001 ,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supplv. 
distribution,  and  use.  Executive  Order 
13211  requires  Federal  agencies  to 
prepare  Statements  of  Energv  Effects 
when  undertaking  certain  actions  This 
rule  is  not  expected  to  significantiv 
affect  energy  supplies.  distribi-Mon.  or 
use.  Therefore,  this  action  is  not  a 
significant  action,  and  no  Statement  of 
Energy  Effects  is  required. 

Author 

The  primar\  author  of  this  proposed 
rule  is  Marcy  Haworth.  US.  Fish  and 
Wildlife  Ser\ice.  Nevada  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 
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Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble 
to  the  emergency  rule  listing  the  Carson 
wandering  skipper  as  endangered, 
published  concurrently  m  this  issue  of 
the  Federal  Register,  we  hereby  propose 
to  amend  part  17.  subchapter  B  of 
chapter  1.  title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 


PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  section  17.11(h),  by  adding 
the  following,  in  alphabetical  order 


under  INSECTS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.11     Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  ttireatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Insects 
Skipper  Carson 
wandering 


Pseudocopaeodes 
eunus  obscurus 


USA  (CA,  NV) 


U.S.A.,  (Lassen 
County.  CA: 
Washoe  County, 
NV). 


716 


NA 


NA 


Dated   November  21,  2001. 
Marshall  P.  (ones.  |r.. 
Acting  Dirvctnr.  Fish  and  Wildlife  Service. 
IFR  Dor.  01-2961:1  Filed  11-28-01:8:45  am] 
BILUNG  COOe  4310-«S-P 

DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[l.D.  110601C] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for  Exempted 
Fishing  Permits  (EFPs) 

agency:  National  Marine  Fisheries 

Ser\ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

summary:  NMFS  announces  that  the 

Administrator.  Northeast  Region,  NMFS 
(Regional  Administrator),  has  made  a 
preliminary  determination  that  an  EFP 
application,  submitted  by  the 
Massac:husetts  Division  of  Marine 
Fisheries  (MDMF).  contains  all  the 
information  as  required  by  the 
regulations  that  govern  exempted 
experimental  fishing  under  the 
provisions  fif  the  Magnuson-Stevens 
Fishery  Clonservation  and  Management 
Act  (Magnuson-Stevens  .^ct)  and  has 
determined  that  the  application 
warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP  will 


be  consistent  with  the  goals  and 
objectives  of  the  Northeast  Multispecies 
Fishery  Management  Plan  (FMP). 
However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue  an 
EFP.  Therefore,  NMFS  announces  that 
the  Regional  Administrator  intends  to 
issue  an  EFP  that  would  allow  a  single 
vessel  to  conduct  fishing  operations  in 
areas  in  the  Gulf  of  Maine  that  would 
otherwise  be  closed  by  regulations 
governing  the  multispecies  groundfish 
fisheries  of  the  Northeastern  United 
States.  This  notification  is  intended  to 
provide  interested  parties  the 
opportunity  to  comment  on  the 
proposed  experimental  fishery. 
DATES:  Comments  must  be  received  by 
December  14,  2001. 

ADDRESSES:  Comments  should  be  sent  to 
Patricia  A.  Kurkul.  Regional 
Administrator.  NMFS,  Northeast 
Regional  Office.  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope  "Comments  on 
Proposed  Experimental  Fishery." 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Warren.  Fisherv  Management  Specialist, 
978-281-9.-!47' 

SUPPLEMENTARY  INFORMATION:  The 
regulations  that  govern  exempted 
experimental  fishing,  at  50  CFR  600.745, 
allow  the  Regional  Administrator  to 
authorize  for  certain  purposes  the 
targeting  or  incidental  harvest  of 
managed  species  that  would  otherwise 
be  prohibited.  An  EFP  to  authorize  such 
activity  may  be  issued,  provided  there  is 
adequate  opportunity  for  the  public  to 
comment  on  the  EFP  application  as 
required  under  50  CFR  600.745  (b)(3). 
and  the  conservation  goals  and 
objectives  of  the  FMP  are  not 
compromised. 


The  MDMF  submitted  to  NMFS  on 
October  15,  2001.  an  application  for  an 
EFP  to  conduct  gear  research  in  the 
groundfish  fishery  in  the  Gulf  of  Maine 
(GOM).  The  Regional  Administrator  has 
determined  that  this  application 
warrants  further  consideration.  The 
research  would  target  flatfish  and  cod  in 
block  124  (a  30  minute  square  as  used 
by  the  Multispecies  FMP).  during 
February  and  March,  with  the  objective 
of  comparing  two  designs  of  modified 
sink  gillnets  to  a  traditional  sink  gillnet 
design.  The  experimental  sink  gillnets 
would  use  modified  leadlines  and 
floatlines  to  reduce  the  vertical  profile 
of  the  nets  in  order  to  exploit  behavioral 
differences  between  cod  and  flatfish. 
Keeping  the  nets  close  to  the  bottom 
may  allow  flatfish  to  continue  to  be 
captured  while  cod  are  avoided.  The 
goal  of  the  research  is  to  further  the 
design  of  a  sink  gillnet  that  could  result 
in  significant  reductions  in  the  bycatch 
of  cod  in  the  sink  gillnet  sector  of  the 
flatfish  fishery.  This  research  is  highly 
pertinent  to  the  management  of 
groundfish  species  under  the  FMP. 
A  single  vessel  would  conduct  10 
overnight  gillnet  sets,  with 
approximately  24  hours  soak  time.  Each 
overnight  set  would  be  composed  of  two 
strings  of  experimental  nets  and  two 
strings  of  standard  nets  serving  as 
controls.  Each  string  would  consist  of 
eight  nets,  each  300  ft  (91.4  m)  long,  for 
a  total  of  32  nets  used  per  overnight  set. 
The  gillnets  would  be  deployed  and 
hauled  using  standard  commercial 
practices. 

The  vessel  would  utilize  its 
multispecies  days-at-sea  and  fish  in 
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compliance  with  the  pertinent  mesh 
size,  minimum  fish  size,  and  trip  limit 
regulations  of  the  FMP.  Manomet  Center 
for  Consen-ation  Sciences  obser\'ers  or 
MDMF  personnel  would  be  on  board  the 
vessel  during  all  trips  when  the  gillnets 
are  hauled.  Legal  catch  would  be  kept 
apd  marketed,  and  the  proceeds  would 
serve  as  partial  compensation  to  the 
vessel  owner  and  crew  for  participation 
in  the  experiment.  All  incidental 
species  and  non-legal  catch  will  be 
discarded  following  measurement  and 
enumeration.  The  principal  investigator 
of  the  experiment  received  funding  for 
the  research  from  the  Northeast 
Consortium  (NEC),  The  NEC  is  an 
organization  composed  of  New  England 
fishing  industr>'  members  and 
university  staff  that  facilitates  the 
funding  of  cooperative  fishery  research. 
An  EFP  would  be  required  to  exempt 
the  vessel  from  the  GOM  Rolling 
Closure  Area  V'l  and  Rolling  Closure 
Area  I.  during  February  and  March, 
respectively.  The  vessel  would  be 
prohibited  from  fishing  in  that  portion 
of  block  124  that  is  inclusive  of  the 
Western  GOM  area  closure. 

The  proposed  location  and  timing  of 
the  experiment  is  based  on  the 
experience  of  some  industry  members 
and  similar  research  (Phase  I)  conducted 
in  December  2000  and  January  2001  that 
concluded  that  the  absence  of  an 
adequate  number  of  flatfish  diu-ing 
Phase  I  of  that  study  was  a  result  of  the 
research  having  been  conducted  in  sub- 
optimal  places  and  times.  The  proposed 
experiment  [Phase  II)  in  block  124 
during  February  and  March  is  thought 
to  be  optimal  for  catching  sufficient 
quantities  of  cod  and  flatfish  to  test  the 
experimental  hypothesis. 

Regulations  under  the  Magnuson- 
Stevens  Act  require  publication  of  this 
notification  to  provide  interested  parties 
with  the  opportunity  to  comment  on 
application  for  proposed  EFPs.  Based  on 
the  outcome  of  this  EFP,  this  action  may 
lead  to  further  rulemaking. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  No\ ember  21,  2001. 
Bruce  C.  Morehead, 

Acting  Director  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fishenes  Sen-ice. 
[PR  Doc  01-29640  Filed  11-28-01:  8:45  am] 
BiLXlNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[l.D.  111501  A) 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO,\A). 

Commerce 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  expenmental  fishing; 

request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Administrator.  Northeast  Region.  NMFS 
(Regional  Administrator),  has  made  a 
prrliminar\-  determination  that  an 
exempted  fishing  permit  (EFP) 
application  for  mixed  groundfish 
fisheries  of  the  Northeast,  submitted  by 
the  Manomet  Center  for  Conser\ation 
Sciences  (Manomet).  contains  all  the 
required  information  as  required  by  the 
regulations  that  govern  exempted 
experimental  fishing  under  the 
provisions  of  the  Magnuson-Stevens 
Fishery  Consenation  and  Management 
Act  (Magnuson-Stevens  Act)  and 
warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authonzed  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  Multispecies 
Fishery  Management  Plan  (FMP)  and 
within  the  scope  of  earlier  analyses  of 
the  impacts.  However,  further  review 
and  consultation  may  be  necessary 
before  a  final  determination  is  made  to 
issue  an  EFP.  Regulations  under  the 
Magnuson-Stevens  Fisherv 
Conser\'ation  and  Management  Ac"t 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  on  this  notice  must  be 
received  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES)  on  or  before 
December  14.  2001 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator.  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive. 
Gloucester,  \L\  01930.  Mark  the  outside 
of  the  envelope  'Comments  on  EFP 
Proposal."  Comments  may  also  be  sent 
via  facisimile  (fax)  to  (978)  281-9135. 
Comments  will  noi  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 


FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Ferreira,  Fishen-  Management 
Specialist.  978-281-9103. 
Allison. Ferreira@noaa  gov. 

SUPPLEMENTARY  INFORMAT»ON:  NMFS 

announces  that  the  Regional 
Administrator  intends  to  issue  an  EFP 
that  would  allow  one  federally 
permitted  Northeast  multispecies  vessel 
to  test  the  effectiveness  of  a  fish 
excluder  device,  referred  to  as  "Ex-it," 
at  excluding  undersized  cod  using  a 
codend  cover  having  mesh  smaller  than 
authorized  under  §  648.80(a)(2).  This 
EFP  may  also  allow  access  to  the 
Conditional  Gulf  nf  Maine  (GOM) 
Closure  .Area,  specified  at  §  648.81 
(o)(l)(ii),  if  it  is  deemed  necessary. 

An  industrv  cooperative  proposal  was 
received  from  Manomet  on  October  19. 
2001.  for  one  EFP  to  test  the 
effectiveness  of  a  fish  excluder  device, 
"Ex-it."  at  excluding  undersized  cod  in 
the  mixed  groundfish  fisherv-  of  the 
Northeast  The  goal  of  the  experiment  is 
to  develop  a  selective  trawl  gear  that 
releases  undersized  cod.  while  retaining 
fish  of  marketable  size 

The  proposed  study  would  test  two 
versions  of  the  "Ex-it"  device  The 
device  is  inserted  into  the  top  panel  of 
a  codend  within  a  trapezoidal  steel 
frame  and  consists  of  a  net  tube  in  the 
shape  of  an  hourglass,  and  steel  grids. 
The  grid  system  is  made  of  six  smaller 
flexible  grids  that  are  loined  together, 
with  the  distance  between  the  grid  bars 
spaced  according  to  the  species  and  size 
of  fish  intended  to  be  excluded  One 
"Ex-it"  device  would  have  a  grid  bar 
interval  of  60  mm.  while  the  other 
would  have  a  grid  bar  interval  of  70 
mm  In  order  to  test  the  effectiveness  of 
the  two  "Ex-it  ■  devices  at  excluding 
undersized  cod.  a  retaining  bag  having 
3-inch  (7  62-cm)  mesh  would  be 
attached  to  the  external  side  of  the 
codend.  in  correspondence  to  the 
trapezoidal  steel  frame  This  codend 
cover  will  enable  virtually  all  catch 
escaping  through  the    Ex-it"  device  to 
be  retained,  thereby  allowing  for  the 
comparison  of  fish  excluded  versus  fish 
retained.  This  information  can  then  be 
used  to  formulate  species-specific 
selectivity  curves  for  each  device 

Fishing  operations  are  expected  to 
commence  at  the  beginning  of  December 
2001 .  and  last  approximately  6  days  A 
maximum  of  30  tows  would  be 
completed,  with  an  average  of  5  tows 
per  day  The  study  would  be  conducted 
in  a  portion  of  the  Gulf  of  Maine/ 
Georges  Bank  Regulated  Mesh  .^rea 
(GOM/GB  RM.^)  and  take  place  during 
daylight  hours  The  study  is  proposed  to 
occur  m  the  area  bound  by  the  following 
coordinates:  The  New  Hampshire 
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shoreline  at  43"  N  lat.  and  east  to  43° 
N  lat 770'  \V  long.,  then  south  to  the  42 
N  lat    line,  then  west  to  the  Cape  Cod 
shoreline,  excluding  the  year-round 
Western  COM  closure  area.  This  studv 
area  does  not  encompass  anv  COM 
seasonal  closure  areas  during  the  month 
of  December  However,  depending  on 
when  the  EFP  is  issued  and  December 
weather  cohditions.  the  participating 
vessel  mav  need  to  complete  the 
required  tows  in  early  Januar\-  2002, 
when  the  Massachusetts  Bay-Stellwagen 
Bank  Conditional  Closure  Area  (Rolling 
Closure  Area  VI,  §648.81  (o)!l){ii))  goes 
into  effect.  Thus,  an  exemption  from 
this  seasonal  closure  area  may  be 
required  to  complete  the  proposed 
study   If  necessary,  a  separate  EFP  with 
an  exemption  from  the  rolling  closure 
area  may  be  issued. 

The  target  species  would  consist  of 
cod.  vellowtail  flounder,  haddock, 


American  plaice  (dab),  winter  flounder 
(blackback).  and  grev  sole  (witch 
flounder).  The  mam  incidental  species 
are  expected  to  consist  of  skate,  smooth 
dogfish   spinv  dogfish,  sculpins.  sea    ' 
raven  and  sea  robin  Based  on  previous 
work  in  this  area,  a  total  catch 
amounting  to  2.000  lb  (907  kg)  nf  cod. 
500  lb  1227  kg)  of  vellowtail  flounder, 
3,900  lb  (1,769  kg)  of  haddock.  50  lb  (23 
kg)  of  American  plaice.  20  lb  (9  kg)  of 
winter  flounder,  and  260  lb  (118  kg)  of 
grev  sole  is  expected.  The  participating 
vessel  would  only  be  authorized  to 
retain  fish  for  commercial  sale  in  the 
amounts  allowed  under  its  Federal 
fishery  permits  and  days-at-sea 
allocations,  and  according  to  the 
applicable  minimum  fish  size 
requirements.  N(j  undersized  fish  would 
be  retained  on  board  the  vessel.  The 
vessel  would  be  required  to  operate 


under  the  multispecies  days-at-sea 
regulations. 

One  EFP  would  be  issued  to  a 
federally  permitted  No.rtheast 
multispecies  vessel  to  exempt  it  from 
the  gear  restrictions  and,  if  necessary, 
the  Conditional  GOM  Closure  Area  of 
the  FMP. 

Regulations  under  the  Magnuson- 
Stevens  Act  require  publication  of  this 
notification  to  provide  interested  parties 
with  the  opportunity  to  comment  on 
applications  for  proposed  EFPs.  Based 
on  the  outcome  of  this  EFP,  this  action 
may  lead  to  further  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  21.  2001. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  .\ationa!  .Marine  Fisheries  Service. 
iFR  Doc.  01-29641  Filed  11-28-01;  8:45  am] 
BILLING  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-103-1] 

Veterinary  Services:  Availability  of  an 
Environmental  Assessment 

agency:  Animal  and  Plant  Health 
Inspection  Ser\'ice.  USDA. 

ACTION:  Notice  of  availability  and 
request  for  comments. 


SUMMARY:  We  are  informing  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  for  a 
proposed  studv  to  determine  the 
disappearance  rate  of  bison  fetuses  in 
the  envircmment  The  environmental 
assessment  documents  our  review  and 
analysis  of  environmental  impacts 
associated  with  the  proposed  study  We 
are  making  this  environmental 
assessment  available  to  the  public  for 
review  and  comment 

DATES:  We  invite  you  to  comment  on  the 
environmental  assessment.  We  will 
consider  all  comments  we  receive  that 
are  postmarked,  delivered,  or  e-mailed 
by  December  31.  2001. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  deliverv  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  deliverv'.  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-103-1. 
Regulatorv  Analvsis  and  Development. 
PPD.  APHIS.  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-103-1,  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda  gov  Your 
comment  must  be  contained  in  the  body 
of  your  message:  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-103-1"  on  the  subject  line. 


You  md\  read  the  environmental 
assessment  and  any  comments  that  we 
receive  on  the  environmental 
assessment  in  our  reading  room  The 
reading  mnm  i>  ]<">(  ated  in  room  1141  of 
the  I'.SDA  S(.i,th  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC,  Normal  reading  room 
hours  are  8  am,  to  4,30  p,m,,  Mnndd\ 
through  Friday,  except  holidays  Tn  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  m  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
( funmented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis,usda.gov/ppd/rad/ 
wphrppor  htm! 

FOR  FURTHER  INFORMATION  CONTACT:  Or 
Valerie  Ragan.  Senior  Staff  Veterinarian. 

National  Animal  Health  Programs  Staff 

VS.  APHIS.  4700  River  Road  Unit  36. 

Riverdale.  MD  20737-1231:  (301)  734- 

6954 

SUPPLEMENTARY  INFORMATION: 

Background 

The  mission  of  Veterinarv'  Services 

A'Sl  (if  the  .\nimal  and  Plant  Health 
hT-pfHtKjn  Ser\i(:e  lAPHIS)  is  to  protect 
and  improve  the  health,  quality,  and 
marketabilitv  of  domestic  animals  bv 
preventing,  controlling,  and-or 
eliminating  animal  diseases  and 
monitoring  and  promoting  animal 
health  and  productivity. 

Brucellosis  is  a  contagious  disease 
that  affects  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella 
Brucella  abortus  principally  affects 
bison  and  cattle  In  bison  and  cattle, 
brucellosis  localizes  in  the  reproductive 
organs  and/or  the  udder,  causing 
abortion  in  dams  as  well  as  systemic 
effects  in  males  and  females  Female 
cattle  infected  with  brucellosis  also 
suffer  infertility  and  lowered  milk 
production. 

Brucellosis  is  spread  when  bacteria 
are  shed  in  milk,  aborted  fetuses, 
afterbirth,  or  other  reproductive  tract 
discharges  and  are  ingested  by  a 
susceptible  animal  Cattle  and  bison 
have  a  tendency  to  sniff  and  lick  an 
aborted  fetus,  which  provides  an  avenue 
for  the  disease  to  spread  if  Brucella  is 
present. 

Brucellosis  has  caused  devastating 
losses  to  farmers  in  the  United  States 


over  the  last  century.  It  is  estimated  that 
the  disease  has  cost  the  Federal 
Government,  the  States,  and  the 
livestock  industrv'  billions  of  dollars  in 
direct  losses  and  efforts  to  eliminate  the 
disease,  APHIS  has  estimated  that  if 
efforts  to  eradicate  the  disease  were 
^topped,  the  costs  of  producing  beef  and 
milk  would  increase  bv  an  estimated 
S80  million  annually  in  less  than  10 
years. 

Brucellosis  infection  occurs  in  bison 
in  Yellowstone  National  Park.  Bison 
roam  wild  in  Yellowstone  National 
Park,  and  during  winter  and  spring, 
some  migrate  outside  of  the  park  onto 
State  and  private  lands  The  prevention 
of  the  spread  of  brucellosis  from  bison 
to  cattle  in  and  around  the  park  is  an 
issue  of  concern 

VS.  in  cooperation  with  other  Federal 
and  State  agencies,  proposes  to  conduct 
an  11 -week  study  in  the  West 
■^'ellowstone  and  Gardiner  areas  in 
Montana  starting  in  March  2002  to 
determine  how  long  a  bison  fetus 
remains  in  the  environment  as  a 
potential  source  of  Brucella  organism^ 
before  it  deteriorates  or  is  consumed  by 
9ca\  engers  The  research  on  the  rate  of 
fetal  disappearance  is  supported  m  the 
Record  of  Decision  for  the  Final 
Environmental  Impact  Statement  and 
Bison  Manapemt'nt  Plan  for  the  State  of 
Montana  and  ^'ellowstc^ne  .National 
Park,  dated  December  20.  2000  Also. 
the  study  will  comph'  with  step  1  of  the 
Joint  Bison  Management  Plan  within  the 
Record  of  Decision 

To  pro\ide  the  public  with 
documentation  of  .-KPHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  this  stud\\  we  ha\e 
prepared  an  environmental  assessment 
titled.  "Proposed  Study  for  Bison  Fetal 
Disappearance  Rate."  dated  Novemiber 
2001   The  environmental  assessment 
provides  a  basis  for  our  conclusion  that 
the  potential  impaciv  In  the 
environment  of  the  proposed  studv  dn^ 
expected  to  be  insignificant 

The  environmental  assessment  ma\ 
be  viewed  on  the  Internet  at  http:// 
\■^^^^v  aphis. usda  gov  ppd  es/ 
vsdocs-html  You  ma\  request  paper 
copies  of  the  en\irtmmental  assessment 
from  the  person  listed  under  FOR 
FURTHER  INFORMAT)ON  CONTACT.  Pjpase 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies.  The 
environmental  assessment  is  also 
available  for  review  in  our  reading  rf)om 
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(the  location  and  hours  of  the  reading 
room  are  listed  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice). 

The  environmental  assessment  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  (42  U'.S.C. 
4.321  Pt  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1).  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington.  DC.  this  27th  day  of 
November  2001. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Dor.  01-29724  Filed  11-28-01:  8:45  ami 

BiLUNG  CODE  3*\0-3*-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interior  Wetlands  Environmental 
Impact  Statement;  Hiawatha  National 
Forest,  Chippewa  County.  Michigan 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  proposed 
land  management  activities,  and 
corresponding  alternatives,  within  the 
Interior  Wetlands  project  area.  The 
project  is  located  on  the  Sault  Ste.  Marie 
Ranger  District.  Hiawatha  National 
Forest.  Chippewa  County.  Michigan, 
approximately  35  miles  southwest  of 
Sault  Ste  Marie,  Michigan.  The  project 
area  is  approximately  30.600  acres  and 
management  activities  are  being 
proposed  on  less  than  15  percent  of  the 
area. 

lack  pine  stands  experience  a  cyclical 
outbreak  of  jack  pine  budworm.  Older 
trees  are  more  susceptible  to  defoliation 
which  can  lead  to  mortality  and  dead 
tops.  In  the  Interior  Wetlands  project 
area  much  of  the  jack  pine  is  more  than 
60  years  old  The  jack  pine  in  the 
project  area  experienced  budworm 
defoliation  during  the  1991/1992 
outbreak  and  is  showing  some 
defoliation  during  the  outbreak  that 
began  in  2001  The  Forest  Sen/ice  is 
evaluating  the  options  available  to 
develop  a  more  evenly  distributed  age- 
class  and  to  improve  the  vigor  of  jack 
pine  stands  in  order  to  minimize  the 


impacts  of  budworm  defoliation.  In 
addition  to  proposing  jack  pine  salvage 
and  regeneration  in  Interior  Wetlands, 
the  Forest  Service  evaluated  some  other 
management  opportunities  within  the 
entire  project  area  to  implement  the 
Hiawatha  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan,  1986).  The  proposed  action 
includes  salvage  and  regeneration  of 
jack  pine,  timber  harvesting  and 
regeneration  of  other  species,  changes  to 
the  transportation  system,  changes  to 
the  old  growfth  system,  timber  stand 
improvement  projects,  and  wildlife  and 
fisheries  habitat  improvement  projects. 

Overall  guidance  of  land  management 
activities  on  the  Hiawatha  National 
Forest  is  provided  by  the  Forest  Plan.  In 
order  to  meet  the  objectives  and  desired 
future  conditions  set  foith  in  the  Forest 
Plan,  the  following  purpose  and  need 
has  been  identified  for  the  Interior 
Wetlands  project  area:  (1)  Reduce  the 
impacts  of  the  jack  pine  budworm  by 
creating  a  more  evenly  distributed  age- 
class  structure  (which  also  improves 
habitat  for  sandhill  crane,  merlin, 
northern  harrier,  and  other  species), 
improving  vigor,  and  increasing  growth 
rates  in  jack  pine  stands.  (2)  Regenerate 
older  aspen  and  mixed  balsam  fir/ 
aspen/paper  birch  stands  to  maintain 
these  forest  types;  provide  habitat  for 
white-tailed  deer,  ruffed  grouse, 
snowshoe  hare,  and  other  species; 
improve  vigor,  and  increase  growth 
rates.  (3)  Regenerate  older  black  spruce 
stands  to  improve  vigor  and  to  increase 
growth  rates.  (4)  Remove  some  trees  in 
some  jack  pine,  aspen,  balsam  fir/aspen/ 
paper  birch,  northern  hardwoods,  paper 
birch,  black  spruce,  red  pine,  white 
pine,  and  cedar  to  either  concentrate 
growth  on  the  remaining  trees  or  to 
provide  space  for  new  trees  to  become 
established.  (5)  Provide  useable  wood 
products  to  local  markets  and  improve 
timber  age-class  distribution,  vigor,  and 
growth  rates  on  merchantable  stems  to 
ensure  a  more  even  flow  of  wood 
products  in  the  future.  (6)  Prepare  areas 
where  jack  pine  and  black  spruce  are 
being  regenerated  by  reducing  the  slash 
and  exposing  mineral  soil  for  a  seedbed. 
(7)  Manage  an  efficient  transportation 
system  through  construction, 
reconstruction,  maintenance,  and 
decommissioning  of  roads.  (8)  Improve 
the  quality  and  survival  of  some  white 
pine  stems  damaged  by  white  pine 
weevil  and  blister  rust.  (9)  Evaluate 
stands  currently  in  the  old  growth 
system  and  other  stands  to  determine  if 
there  is  a  different  arrangement  of 
stands  that  could  provide  better  existing 
old  growth  characteristics  and  better 
placement  across  the  landscape.  (10) 


Adjust  wildlife  opening  system  by 
creating  openings  or  maintaining 
existing  openings  by  removing  woody 
, encroachment  to  provide  habitat  for 
sandhill  crane,  black  bear,  ruffed  grouse, 
and  other  species.  (11)  Improve  fish 
habitat  (primarily  brook  trout)  bv  adding 
log  bank  cover  and  placing  spawning 
gravel.  (12)  Design  projects  and/or 
develop  mitigation  measures,  as 
appropriate,  to  minimize  impacts  to  the 
resources  to  acceptable  levels  defined 
by  laws,  regulations,  or  policies. 

A  roads  analysis  for  the  project  area 
will  be  conducted  in  conjunction  with 
the  EIS.  The  roads  analysis  is  not  a 
decision  document  but  is  necessary  to 
make  an  informed  decision.  At  a 
minimum,  the  roads  analysis  will 
identifv':  needed  and  unneeded  roads; 
road  associated  environmental  and 
public  safety  risks:  site-specific 
priorities  and  opportunities  for  road 
improvements  and  decommissioning; 
areas  of  special  sensitivity,  unique 
resource  values,  or  both;  and  anv  other 
information  that  may  be  needed  to 
support  project-level  decisions. 
Adjacent  landowners,  citizens  groups, 
State,  local,  and  Tribal  governments, 
and  other  Federal  agencies  are  invited  to 
comment  on  the  transportation  system. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  National 
Forest  system  lands  will  be  considered. 
The  DEIS  will  disclose  the  analysis  of 
site-specific  mitigation  measures  and 
their  effectiveness.  The  DEIS  is  expected 
to  be  filed  with  the  EPA  and  available 
for  public  review  by  November  2002. 
DATES:  Comments  concerning  the 
proposed  action  and  scope  of  the 
analysis  should  be  received  within  30 
days  of  this  notice  to  receive  timely 
consideration  in  the  DEIS.  A  public 
meeting  about  this  project  will  be  held 
on  December  4.  2001  at  6:30  pm. 
ADDRESSES:  Mail  written  comments  to 
Stevan  ].  Christiansen.  District  Ranger, 
St.  Ignace  and  Sault  Ste.  Marie  Ranger 
Districts.  1798  West  US-2.  St.  Ignace. 
MI  49781.  The  public  meeting  for  this 
project  will  be  held  at  the  Trout  Lake 
Town  Hall  on  the  main  street  of  Trout 
Lake  (M-123). 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sjogren.  Team  Leader.  St.  Ignace 
Ranger  District.  Phone:  (906)  643-7900 
ext.  133.  Email:  msjogren@fs.fed. us. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  notice  is 
included  to  help  the  reviewer  determine 
if  they  are  interested  in  or  potentially 
affected  by  the  proposed  land 
management  activities.  The  information 
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in  this  notice  is  summarized.  Contact 
the  person  identified  in  the  For  Further 
Information  Contact  section  to  obtain 
additional  information  about  desired 
future  condition,  purpose  and  need, 
proposed  action,  design  criteria  and/or 
mitigation  measures,  and  maps.  The 
information  packet  and  color  maps  are 
also  available  at:  httpi.Uw-^'w.fs.fed.us/ 
r9/hiawatha. 

The  project  area  is  approximately 
30.600  acres  and  is  located  near  the 
town  of  Trout  Lake.  Chippewa  County. 
Michigan.  Proposed  activities  within  the 
project  area  include  portions  of  the 
following  areas:  T44N.  R4W.  Sections 
19.  31;  T44N.  R5W.  Sections  2-11.  13- 
27,  35,  36;  T44N.  R6W,  Sections  1-18, 
21-24;  T45N,  R5W,  Sections  8-10,  15- 
17,  19-22.  27-33:  T45N.  R6W.  Sections 
23.  25.  26.  31 .  32,  34-36.  To  meet  the 
purpose  and  need,  this  project  proposes: 

1.  To  salvage  (through  clearcut 
harvest)  and  regenerate  approximately 
2.216  acres  of  mature  and  overmature 
jack  pine. 

2.  To  harvest  (clearcut)  and  regenerate 
approximately  289  acres  of  mature  and 
overraatiu-e  aspen,  balsam  fir/aspen/ 
paper  birch,  and  black  spruce  stands. 

3.  To  harvest  (clearcut)  and  regenerate 
approximately  119  acres  of  mature  black 
spruce  stands. 

4.  To  harvest  some  trees  (partial 
removal  cuts)  on  approximately  508 
acres  in  jack.  pine,  aspen,  balsam  fir/ 
aspen/paper  birch,  northern  hardwoods, 
black  spruce,  red  pine,  white  pine,  and 
cedar. 

5.  To  harvest  (commercially  thin) 
about  148  acres  in  northern  hardwoods 
and  paper  birch. 

6.  Prepare  sites  for  jack  pine 
regeneration  by  rollerchopping  about 
1.400  acres  and  prescribed  burning 
about  400  acres, 

7.  To  adju.st  the  transportation  system 
by:  constructing  approximately  1.7 
miles  of  classified  roads.  1.5  miles  of 
temporary-  roads  on  existing  unclassified 
road  corridors  and  then  decommission, 
and  23.1  miles  of  temporary'  roads; 
changing  the  classification  of 
approximately  2.8  miles  from 
unclassified  to  classified;  performing 
road  maintenance  on  approximately  7.8 
miles  of  classified  roads,  and  2.8  miles 
unclassified  roads  changed  to  classified 
roads;  reconstructing  approximately  0,1 
mile  of  classified  road:  and 
decommissioning  approximately  0.3 
miles  of  classified  roads  and 
approximately  3.2  miles  of  unclassified 
roads. 

8.  To  prune  approximately  40  acres  of 
weevil  and  blister  rust  damaged  white 
pine  saplings. 

9.  To  adjust  the  old  growth  system  by 
removing  from  the  existing  system  about 


348  acres  with  limited  existing  old 
growth  conditions  or  in  unfavorable 
locations  and  adding  to  the  system 
about  223  acres  with  some  existing  old 
growlh  conditions  or  in  more  favorable 
locations. 

10.  To  create  wildlife  openings  on 
about  9  acres  and  maintain  openings  on 
about  157  acres  by  removing  woody 
encroachment. 

11.  To  improve  fish  habitat  in  Biscuit 
Creek  by  adding  log  bank  cover  along 
approximately  750  feet  and  placing  75 
square  yards  of  spawning  gravel  in  the 
stream. 

12.  To  develop  design  criteria  and/or 
mitigation  measures  to  reduce  the 
impacts  of  management  activities  on 
resources.  Specifically,  design  projects 
and/or  mitigation  measures  to  control 
road  use:  protect  threatened, 
endangered  and  sensitive  species; 
protect  plant  habitat:  protect  wildlife 
and  protect  and  or  improve  scenic 
integrity:  protect  heritage  resources; 
provide  safe  snowmobiling  in  area  of 
timber  harvest:  provide  good  seed 
source  jack  pine  cones;  and  protect  soil 
and  hydrology. 

Range  of  Alternatives 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  will  be 
implemented  Additional  alternatives 
will  examine  varving  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes  in 
response  to  the  issues  identified  during 
public  involvement. 

Preliminary  Issues 

The  public  has  had  several  previous 
opportunities  to  comment  on  these 
proposed  actions.  The  original  Interior 
Wetlands  EA  (circa  1997)  was  included 
in  the  NEPA  quarterly,  scoping  letters 
were  sent  out,  and  public  meetings  were 
held.  The  public  commented  again 
during  the  30-day  public  comment 
period  (April  1999).  and  when  the  EA 
was  appealed.  In  September  2000.  the 
Forest  Ser\'ice  released  the  Revised 
Interior  Wetlands  Project  Set  EA  for 
another  30-day  public  comment  period 
From  the  public  comments  received 
from  1997-2000.  preliminarv'  issues  that 
may  be  addressed  in  this  EIS  are  as 
follows: 

1.  There  is  too  much  timber  harvest 
proposed  in  the  area,  there  is  too  much 
clearcutting  proposed,  and  other 
resources  (e.g.  wildlife,  wetlands,  soils, 
and  hydrology)  would  be  negatively 
impacted. 

2.  There  is  too  much  road 
construction  to  accommodate  the  timber 
harvest,  there  are  too  many  temporary 


roads  proposed,  and  other  resources 

(e.g.  wildlife,  wetlands,  soils,  and 
hvdrology)  would  be  negatively 
impacted  by  the  construction  and  by 
ineffective  closure  and  obliteration  of 
temporar>-  roads. 

3.  There  is  too  much  focus  on 
providing  timber  products  and  not 
enough  focus  on  restoring  the  ecosystem 
to  more  natural  conditions. 

Decisions  To  Be  Made 

The  St.  Ignace  and  Sault  Ste  Marie 
District  Ranger  will  decide  the 
following: 

1   W'hether  or  not  to  salvage  and 
hanest  timber  and  if  so.  the  selection 
and  site-specific  location  of  appropriate 
timber  management  practices 
(silvicultural  prescription,  logging 
system,  fuels  treatment,  and 
reforestation);  road  construction/ 
reconstruction/  maintenance/ 
decommissioning  necessarv'  to  provide 
access  and  protect  resources;  and 
appropriate  mitigation  measures. 

2,  Whether  or  not  to  make 
adjustments  to  the  old  growth  system. 

3.  Whether  or  not  to  maintain  existing 
wildlife  openings  and  create  new  ones 

4,  Whether  or  not  to  modifv'  fish 
habitat  by  adding  log  bank  cover  and 
placing  spawning  gravel. 

5.  What,  if  any.  specific  project 
monitoring  requirements  would  be 
needed  to  ensure  mitigation  measures 
are  implemented  and  effective. 

Public  Involvement  and  Scoping 

The  public  is  encouraged  to  attend  the 
public  meeting  at  6:30  pm  on  December 
4.  2001  at  the  Trout  Lake  Town  Hall 
Forest  Service  officials  will  be  available 
at  that  time  to  present  an  over\iew  of 
the  purpose  and  need  and  proposed 
action,  h  is  also  an  opportunity  for  the 
public  to  comment  on  the  project 

Public  participation  is  an  important 
part  of  the  analysis.  The  public  may 
visit  Forest  Ser%ice  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision  Public  scoping  has  been 
ongoing  for  the  Interior  Wetlands 
project.  The  Forest  Serv  ice  will  be 
seeking  additional  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies,  as  well  as 
local  Native  American  tribes  and  other 
individuals  or  organizations  that  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  draft  and  final  EIS. 
The  scoping  process  will: 

Identif>  potential  issues 

Identifi.'  issues  to  be  analyzed  in 
depth. 

Identifi,'  alternatives  to  the  proposed 
action. 
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Explore  additional  alternatives  that 
will  be  derived  from  issues  recognized 
during  scoping. 

Identify  potential  environmental 
effects  of  this  project  and  alternatives 
[e.g.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

Estimated  Dates  for  Filing 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agencv 
(EPA)  and  to  be  available  for  public 
review  by  November  2002  At  that  time 
EPA  will  publish  a  Notice  of 
Availability  of  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  the 
EPA  publishes  the  Notice  of  Availability 
in  the  Federal  Register  It  is  verv 
important  that  those  interested  in  the 
management  of  this  area  participate  at 
that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  February  2003.  In  the 
final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  DEIS  and 
to  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer's  Obligations 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process   First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  the 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Muclear 
Power  Corp  v  S'RDC.  435  U.S.  519,  553 
(1978)  Al.so.  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc  v.  Hams.  490  F.  Supp. 
1334.  1338  (ED.  Wis.  1980),  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS 

To  be  most  helpful,  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merit  of  the  alternatives 
discussed.  Reviewers  may  wish  to  refer 


to  the  Council  on  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503  3  in  addressing  these  points. 

Responsible  Official 

The  District  Ranger  of  the  St.  Ignace 
and  Sault  Ste.  Marie  Ranger  Districts, 
Hiawatha  National  Forest,  1798  West 
US-2.  St.  Ignace,  Ml  49781.  is  the 
Responsible  Official.  As  the  Responsible 
Official,  he  will  decide  if  the  proposed 
project  will  be  implemented.  He  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 

Authority:  National  Environmental  Policy 
Act  of  1969  as  amended  (42  U.S.C.  4321- 
4346);  Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508);  li'.S. 
Department  of  Agriculture  NEPA  Policies 
and  Procedures  (7  CFR  part  lb). 

Dated:  November  7.  2001. 
Clyde  Thompson, 

Forest  Supenisor.  Hiawatha  National  Forest. 

2727  North  Lincoln  Road.  Escanaba.  Ml 

49829. 

IFR  Doc.  01-29727  Filed  11-28-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  North  Central  Idaho  Resource 
Advisory  Committee,  Grangeville,  ID, 
U.SDA.  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pubbc  Law  92^63)  and  under  the 
Secure  Rural  Schools  and  Community 
SelfDetermination  Act  of  2000  (Public 
Law  106-393)  the  Nez  Perce  and 
Clearwater  National  Forests'  North 
Central  Idaho  Resource  Advisory 
Committee  will  meet  Friday.  December 
7,  2001,  in  Lewiston.  Idaho  for  a 
business  meeting.  The  meeting  is  open 
to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  on  December  7  begins 
at  10:00  AM,  at  the  Helm  Restaurant  in 
the  Sacajawea  Center,  1824  Main  Street, 
Lewiston,  Idaho.  Agenda  topics  will 
include  FACA  overview.  Charter 
overview.  Process  for  project 
identification/recommendation,  election 
of  Chairperson,  operating  guidelines, 
and  establishment  of  future  meeting 
schedule 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak.  Staff  Officer  and 


Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  November  26.  2001. 
Ihor  Mereszczak, 
Acting  Forest  Supenisor. 

IFR  Doc.  01-29728  Filed  11-27-01;  11:04 

am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-008] 

Certain  Circular  Welded  Cartx>n  Steel 
Pipes  and  Tubes  From  Taiwan; 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative  review 
of  certain  circular  welded  carbon  pipes 
and  tubes  from  Taiwan. 

SUMMARY:  We  are  rescinding  the  May  1, 
2000  through  April  30.  2001 
antidumping  duty  administrative  review 
of  Yieh  Hsing  Enterprise  Co.  Ltd.  (Yieh 
Hsing)  in  its  entirety,  in  accordance 
with  §351.213(d)(r)  of  our  regulations, 
based  on  a  withdraw'al  of  the  company's 
request. 

EFFECTIVE  DATE:  November  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Mike  Heaney.  AD/ 
CVD  Enforcement.  Group  III.  Office  8. 
Import  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-5222 
and  (202)  482^475.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (  "the 
Act")  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  refer  to  19  CFR  part  351 
(2001). 

Background 

In  response  to  a  timely  request  by 
Yieh  Hsing  Enterprise  Co.,  Ltd.  (Yieh 
Hsing),  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipe  and 
tubes  from  Taiwan,  in  accordance  with 
19  CFR  351.221(c)(l)(i).  See  Initiation  of 
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Antidumping  and  Countervailing  Dutv 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part,  66  FR  32934 
(June  19.  2001).  On  July  3.  2001,  Yieh 
Hsing  withdrew  its  request  for  review 
No  other  interested  party  requested  a 
review  for  this  period.  Yieh  Hsing  was 
the  sole  respondent  in  the  review. 

Rescission  or  Review 

The  Department's  regulations,  at  19 
CFR  351.213(d)(1).  provide  that  the 
Department  will  rescind  an 
administrative  review  if  the  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  Because  the  partv 
requesting  review  withdrew  its  request 
for  an  administrative  review  within  the 
90-day  deadline,  the  Department  is 
rescinding  this  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  published  in 
accordance  with  §  351.213(d)(4)  of  the 
Department's  regulations. 

Uriled:  November  23.  2001. 
loseph  A.  Spetrini. 
Pf'puty  Assistant  Secretary  for  Import 
Administration.  Group  III. 
!FR  Dnr    01-29673  Filed  11-28-01;  8:45  am] 
BILUNG  COOC  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«48] 

Notice  of  Extension  of  Time  Limit  for 
Final  Results  of  New  Shipper 
Antidumping  Review:  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Renkey  or  Mark  Hoadlev. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 


DC.  20230;  telephone;  (202)  482-2312 
and  (202)  482-0666.  respectively. 

The  Applicable  Statute 

Unless  othenvise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated. 
aJl  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(2000) 

Background 

On  September  29.  2000.  the 
Department  received  timely  requests  for 
review,  in  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and 
§  351.214(c)  of  the  Department's 
regulations,  from  Coastal  (Jiangsu) 
Foods  Co..  Ltd.  (Coastal).  Shouzhou 
Huaxiang  Foodstuffs  Co  .  Ltd. 
(Shouzhou).  and  Shanghai  Taoen 
International  Trading  Co..  Ltd. 
(Shanghai  Taoen),  to  conduct  new 
shipper  reviews  of  the  antidumping 
duty  order  on  freshwater  crawfish  tail 
meat  from  the  PRC.  On  November  6. 
2000.  the  Departmeni  published  its 
initiation  of  these  new  shipper  reviews 
for  the  period  September  1.  1999 
through  August  31.  2000.  See 
Freshwater  Crav\-fish  Tail  Meat  From  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping 
Administrative  Reviews.  65  FR  66525 
(November  6,  2000). 

On  March  16.  2001.  the  Department 
published  an  e.xtension  of  the  deadline 
for  completion  of  the  preliminar\' 
results  of  these  new  shipper  reviews 
until  August  27.  2001   See  Notice  of 
E.xtension  of  Time  Limit  for  Preliminary- 
Results  of  Antidumping  Dutv  Sew 
Shipper  Reviews:  Freshwater  Crawiish 
Tail  Meat  from  the  People's  Republic  of 
China.  66  FR  15219  (March  16.  2001) 
On  August  9,  2001.  we  rescinded  the 
new  shipper  reviews  for  Coastal  and 
Shouzhou  and  extended  the  period  of 
review  (POR)  for  Shanghai  Taoen  by  one 
month.  See  Freshwater  Crav\iish  Tail 
Meat  From  the  People  s  Republic  of 
China:  Final  Rescission  of  Antidumping 
Duty  New  Shipper  Reviews.  66  FR  41 831 
(August  9,  2001)  Thus,  only  the  new 
shipper  review  of  Shanghai  Taoen 
remained  On  September  6.  2001 .  the 
Department  published  the  preliminary 
results  of  this  new  shipper  review  See 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper  Review: 
Freshwater  CroH-fish  Tail  Meat  from  the 
People's  Republic  of  China.  66  FR  46602 
(September  6.  2001). 


Extension  of  Time  Limits  for  Final 
Results 

.Section  353.214(i)(l)of  the 
Department's  regulations  requires  the 
Department  to  issue  final  results  within 
90  days  after  the  date  on  which  the 
preliminar>'  results  in  a  new  shipper 
review  were  issued.  However,  if  the 
Secretary  concludes  that  a  new  shipper 
review  is  extraordinarily  complicated, 
the  Secretary  may  extend  the  90-dav 
period  to  150  days  under  §  351  214(i)(2) 
of  the  Department's  regulations  The 
final  results  for  this  new  shipper  review 
are  currently  due  on  November  25, 
2001.  We  find  the  valuation  issues  in 
this  review  to  be  extraordinarilv 
complicated,  and.  therefore,  we  are 
unable  to  complete  this  review  bv  the 
scheduled  deadline.  Therefore,  in 
accordance  with  §  351  214(i)(2)  of  the 
Department's  regulations,  the 
Department  is  extending  the  time  period 
for  issuing  the  final  results  of  these  new 
shipper  reviews  bv  15  davs  until 
December  10.  2001. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act,  as 
amended,  and  §  351.214(i)(2)  of  the 
Department's  regulations. 

Dated:  November  23.  2001. 
Joseph  .\.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
!KK  D(K    01-29671  Filed  11-28-01;  8:45  ami 
BH.UNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

[A-823-811] 

Antidumping  Duty  Order:  Certain  Hot- 
Rolled  Cartx>n  Steel  Flat  Products 
From  Ukraine 

AGENCY:  Import  .administration. 
International  Trade  .administration. 
Department  of  Commerce 
ACTION:  Notice  of  antidumping  duty 
order. 


EFFECTIVE  DATE:  November  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 

Ellison  at  202-482-5811.  Import 
Administration.  Internationa)  Trade 
.^dministratlon,  US  Department  of 
Commerce.  1401  Constitution  Avenue, 
NW..  Washington.  DC  20230. 

.Applicable  Statute  and  Regulations 

Unless  othenvisc  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (  "Act"),  are  references  to  the 
provisions  effective  Ianuar\-  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
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Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Background 

On  September  21.  2001,  the 
Department  issued  its  final 
determination  in  the  antidumping  dutv 
investigation  of  hot-rolled  steel  from 
Ukraine.  See  Notice  of  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value;  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Ukraine.  66  FR 
50401  (October  3,  2001)  ("Final 
Determination"). 

On  November  13.  2001,  the 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its  final 
determination  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Act  that  an 
industn,-  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Ukraine. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-roiled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  ciad.  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metailit 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  {i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed.  fuUv  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloving  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium).  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 


Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium,  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387,  A514.  A517. 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISl)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSLIS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings:  7208.10.15.00. 
7208.10.30.00.  7208.10.60.00. 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60. 


7208.27.00.30.  7208.27.00.60. 
7208.36.00.30.  7208.36.00.60. 
7208.37.00.30.  7208.37.00.60, 
7208.38.00.15.  7208.38.00.30. 
7208.38.00.90.  7208.39.00.15. 
7208.39.00.30.  7208.39.00.90. 
7208.40.60.30.  7208.40.60.60. 
7208.53.00.00.  7208.54.00.00. 
7208.90.00.00.  7211.14.00.90. 
7211.19.15.00.  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30, 
7211.19.75.60,  and  7211  19,75.90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  investigation, 
including:  V^acuum  degassed  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00.  7225.19.00.00. 
7225.30.30.50.  7225.30.70.00. 
7225.40.70.00.  7225.99.00.90. 
7226.11.10.00.  7226.11.90.30. 
7226.11.90.60.  7226.19.10.00. 
7226.19.90.00.  7226.91.50.00, 
7226.91.70.00.  7226.91.80.00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00. 
7210.90.90.00,  7211.14.00.30. 
7212.40.10,00,  7212.40.50,00.  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  is  directing 
Customs  officers  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  (or  constructed 
export  price)  of  the  merchandise  for  all 
relevant  entries  of  hot-rolled  carbon 
steel  flat  products  from  Ukraine.  The 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  hot-rolled 
carbon  steel  flat  products  from  Ukraine 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  Mav  3. 
2001.  the  date  on  which  the  Department 
published  its  notice  of  preliminary 
determination  in  the  Federal  Register. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  "Ukraine-Wide"  rate  applies 
to  all  exporters  of  subject  merchandise 
from  Ukraine. 
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Exporter/manufacturer 


Weighted- 
average 

margin 


Ukraine-Wide  Rate 


90.33 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
hot-rolled  carbon  steel  flat  products 
from  Ukraine  Interested  parties  may 
contact  the  Department's  Central 
Records  Unit,  room  B-099  of  the  main 
Department  of  Commerce  building,  for 
copies  of  an  updated  list  of  antidumping 
dutv  orders  currently  in  effect. 

T^is  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  November  20.  2001. 

Far>'ar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-29665  Filed  11-28-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-865] 

Notice  of  tt>e  Antidumping  Duty  Order: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  the  People's  Republic 
of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  antidumping  duty 
order. 

EFFECTIVE  DATE:  November  29,  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Blozy,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone:  (202) 
482-0165. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January'  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act  ")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Scope  of  Order 

The  products  covered  by  this 
antidumping  duty  order  are  certain  hot- 
rolled  carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 


painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  {i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1 250  mm,  and  of  a  thicltness 
of  not  less  than  4.0  mm.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4,0  mm  is  not  included 
within  the  scope  of  this  investigation 

Specifically  included  within  the 
scope  of  this  order  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium).  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements,  HSL\ 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloymg  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  order,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
are  products  in  which;  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (i!i)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1,80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 

1  00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0,30  percent  of  cobalt,  or 

0  40  percent  of  lead,  or 

1  25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this  order 
unless  otherwise  excluded.  The 
following  products,  for  example,  are 
outside  or  specifically  excluded  from 
the  scope  of  this  order: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 


(including,  e.g..  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387,  ASH.  A517. 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/ American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent 

•  ASTM  specifications  A710  and 
A736 

•  USS  abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500) 

•  All  products  (propnetar>'  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  ha\e  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTSUS  at 
subheadings;  7208  10  15  00. 
7208  10  30  00.  7208.10  60.00. 
7208  25  30  00,  7208.25  60.00. 
7208.26.00  30.  7208  26  00  60. 
7208.27  00  30.  7208.27  00  60. 
7208.36.00  30.  7208.36.00  60, 
7208.37  00  30.  7208.37.00.60, 
7208.38.00  15.  7208.38  00  30, 
7208  38  00  90,  7208  39  00  15, 

7208.39  00  30.  7208  39.00.90, 

7208.40  60  30.  7208  40  60.60, 
7208,53.00,00,  7208.54  00,00. 

7208.90  00.00.  721 1 .14.00  90, 
7211,19,15,00.  7211,19,20,00, 
7211.19,30  00.  7211.19.45.00. 
7211,19.60.00.  7211.19.75.30. 
7211.19.75.60.  and  7211.19.75.90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  order, 
including:  Vacuum  degassed  fully 
stabilized;  high  strength  low  alloy:  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00  00.  7225  19  00.00. 
7225.30.30.50.  7225.30.70.00. 

7225  40.70.00.  7225.99  00.90. 
7226.11.10.00.  7226  11.90  30. 
7226.11.90.60.  7226.19  10.00. 

7226  19  90  00.  7226.91  50  00, 

7226.91  70  00,  7226.91  80  00.  and 
7226.99  00  00.  Subject  merchandise 
mav  also  enter  under  7210  70  30  00. 
7210.90  90  00.  7211  14  00  30. 
7212.40.10  00.  7212  40  50  00   and 
7212  50  00  00  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 
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Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Act,  the  Department  made  its  final 
determination  that  hot-rolled  carbon 
steel  flat  products  from  the  People's 
Republic  of  China  ("PRC  ")  is  being  sold 
at  less  than  fair  value.  See  Notice  of 
Final  Dctermmatinn  of  Sales  at  Less 
Than  Fair  Value:  Hot-Rolled  Carbon 
Steel  Flat  Products  From  The  People's 
Republic  of  China.  66  FR  49632 
(September  28,  2001) 

On  November  13.  2001,  in  accordance 
with  section  735(dl  of  the  Act.  the 
International  Trade  Commission  ("the 
Commission  "1  notified  the  Department 
of  its  final  determination  pursuant  to 
section  735(b)(l)(A)(e)  of  the  Act  that  an 
industry  in  the  United  States  is 
materiallv  injured  by  reason  of  less- 
than-fair-\dlue  imports  of  subject 
merchandise  from  the  PRC.  Therefore, 
in  accordance  with  section  736(a)(1)  of 
the  Act.  the  Department  will  direct  U.S. 
Customs  to  assess,  upon  further  advice 
by  the  Department,  antidumping  duties 
equal  to  the  amount  bv  which  the 
normal  value  of  the  merchandise 
e.xceeds  the  export  price  of  the 
merchandise  for  all  relevant  entries  of 
hot  rolled  steel  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  hot  rolled 
steel  from  the  PRC  entered,  or 
withdrawn  from  the  warehouse,  for 
consumption  on  or  after  Mav  3,  2001, 
the  date  on  which  the  Department 
published  its  S'otice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Carbon  Steel  Flat 
Products  From  The  People  s  Republic  of 
China  (66  FR  22183).  Customs  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  equal  to  the  estimated  weighted- 
average  antidumping  duty  margins  as 
noted  below   The  "PRfl-wide"  rate 
applies  to  all  exporters  of  subject 
merchandise  not  specifically  listed.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturer/exporter 


Angang  Group  International 
Trade  Corporation         

Shanghai  Baosteei  Group  Cor- 
poration   

Benxi  Iron  &  Steel  Group  Co., 
Ltd  

Panzhihua  Iron  &  Steel  (Group) 
Company         

Wuhan  Iron  &  Steel  Group  Cor- 
poration   

PRC-Wide 


Weighted- 
average 
margin 

(In  percent) 


69  85 

64  20 
90  83 

65  59 

65.59 
90  83 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
hot  rolled  steel  from  the  PRC  pursuant 
to  section  735(a)  of  the  Act.  Interested 
parties  may  contact  the  Department's 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  November  20,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  01-29R66  Filed  11-28-01;  8;45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-817] 

Antidumping  Duty  Order:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products 
From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  antidumping  duty 
order. 

EFFECTIVE  DATE:  November  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Angelica  Mendoza  or  .Nancv  Decker  at 
(202) 482-3019  or  (202) 482-0196, 
respectively;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S,.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NVV..  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce  (the  Department)  regulations 
are  to  the  regulations  at  19  CFR  part  351 
(2001). 

Scope  of  Order 

For  purposes  of  this  order,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 


painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  lavers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  order. 
Specifically  included  within  the  scope 
of  this  order  are  vacuum  degassed,  fully 
stabilized  (commonly  referred  to  as 
interstitial-free  (IF))  steels,  high  strength 
low  alloy  (HSLA)  steels,  and  the 
substrate  for  motor  lamination  steels.  IF 
steels  are  recognized  as  low  carbon 
steels  with  micro-alloying  levels  of 
elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybder\um.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  order,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS),  are 
products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements:  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

225  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium,  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  phvsical 
and  chemical  description  provided 
above  are  within  the  scope  of  this  order 
unless  otherwise  excluded.  The 
following  products,  by  way  of  example, 
are  outside  or  specifically  excluded 
from  the  scope  of  this  order: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
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(including,  e.g..  ASTM  specifications 
A543.  A387.  A514.  A517.  A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  and  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS. 

•  Silico-manganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR400,  USS  AR500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
.coils,  which  are  the  result  of  having 

been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTS  at  subheadings: 
7208.10.15.00.  7208.10.30.00. 
7208  10.60  00,  7208.25.30.00, 
7208.25.60.00,  7208.26.00,30, 
7208.26.00.60,  7208.27.00.30, 
7208.27.00.60.  7208.36.00.30, 
7208.36.00.60,  7208  37.00.30, 
7208.37.00.60.  7208.38.00.15, 
7208.38.00.30,  7208.38  00.90. 
7208.39.00.15.  7208.39.00.30. 
7208.39.00  90.  7208.40.60.30, 
7208.40.60.60.  7208.53.00.00, 
7208.54.00.00,  7208.90.00.00, 
7211.14.00.90.  7211.19.15.00, 
7211  19.20.00.  7211.19.30.00, 
7211.19.45.00.  7211.19.60.00, 
7211.19.75.30,  7211.19.75.60,  and 
7211.19.75.90.  Certain  hot-rolled  fiat- 
rolled  carbon  steel  flat  products  covered 
by  this  order,  including:  Vacuum 
degassed  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  mav  also  enter  under 
the  following  tariff  numbers: 
7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11,10.00,  7226.11.90.30, 
.7226.11.90.60.  7226.19.10.00. 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00,  7226.91.80.00.  and 
7226.99.00,00.  Subject  merchandise 
mav  also  enter  under  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00.  and 
7212.50.00.00.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  US,  Customs 
purposes,  the  written  description  of  the 
merchandise  under  this  order  is 
dispositive. 


Antidumping  Ehity  Order 

In  accordance  with  section  735(a)  of 
the  Act.  the  Department  made  its  final 
determination  that  certain  hot-rolled 
carbon  steel  flat  products  (hot-rolled 
steel)  from  Thailand  is  being  sold  at 
less-than-fair-value  (LTFV),  See  S'otice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Thailand.  66  FT?  49622  (September  28. 
2001)  On  November  13.  2001.  the  US, 
International  Trade  Commission  (the 
ITC)  notified  the  Department  of  its  final 
determination,  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Act.  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  subject  merchandise  from 
Thailand. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  subject  merchandise 
exceeds  the  U.S.  price  of  the  subject 
merchandise  for  all  relevant  entries  of 
hot-rolled  steel  from  Thailand.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  hot-rolled 
steel  from  Thailand  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  3,  2001, 
the  date  on  which  the  Department 
published  its  notice  of  preliminary 
determination  for  this  investigation  in 
the  Federal  Register.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
Thailand.  66  FR  22199,  (Mav  3,  2001), 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins: 


Manufacturer/exponer 

Cash  de- 
posit rate 
(In  percent) 

Sahavirtya  Steel  Industries  

Siam  Stnp  Mill  Public         

4  44 
20  30 

All  Others 

444 

The  "All  Others"  rates  apply  to  all 
exporters  in  Thailand  of  subject 
merchandise  not  specifically  listed 

Article  VI  5  of  the  General  .Agreement 
on  Tariffs  and  Trade  (GATT  1994) 
prohibits  assessing  dumping  duties  on 
the  portion  of  the  margin  attributable  to 
an  export  subsidy  In  this  case,  the 
product  under  investigation  is  subiect  to 
a  countervailing  duty  investigation.  See 


Notice  of  Final  Affirmative 
Countervailing  DutvDetermination: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Thailand.  66  FR  50410 
(October  3,  2001) 

Therefore,  for  all  entries  of  hot-rolled 
steel  from  Thailand  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  on 
which  the  order  in  the  companion 
counter\-aiiine  dutv  investigation  is 
published  in  the  Federal  Register,  we 
will  request  for  duty  deposit  purposes 
that  the  Customs  Service  deduct  the 
portion  of  the  margin  attributable  to 
export  subsidies  as  determined  in  the 
countervailing  duty  investigation.  The 
antidumping  duty  cash  deposit  rates,  as 
adjusted  for  export  subsidies,  are  as 
follows: 


Manufacturer/exporter 


Margin 
(In  percent) 


Sahavinya  Steel  Industnes  '  386 

Siam  Stnp  Mill  Put)lic  1  19.72 

All  Others     3.86 

This  notice  constitutes  the     / 
antidumping  duty  order  with  respect  to 
hot-rolled  steel  from  Thailand 
Interested  parties  may  contact  the 
Departments  Central  Records  Unit, 
room  B-099  of  the  main  Commerce 
building,  for  copies  of  an  updated  list  of 
the  antidumping  duty  orders  currently 
in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  NV)vembt»r  21    2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  01-29667  Filed  11-28-01:  8:45  am) 

BtLUNG  CODE  3Sia-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-5e3-835] 

Notice  of  Antidumping  Duty  Order; 
Certain  Hot-Rolled  Cart}on  Steel  Flat 
Products  From  Taiwan 

AGENCY:  import  .^dmlnl'itration. 
International  Trade  .administration, 
Department  of  Commerce. 
ACnON:  Notice  of  antidumping  duty 
order. 

EFFECTIVE  DATE:  November  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Tran  at  (202)  482-1121  or 
Robert  fames  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  HI.  Import 
Administration,  international  Trade 
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Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
.Avenue.  NW.,  Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  ,Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (April  1.  2000). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  hot-rolled  carbon  steel  flat 
products  of  a  rectangular  shape,  of  a 
width  of  0.5  inch  or  greater,  neither 
clad,  plated,  nor  coated  with  metal  and 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  non- 
metallic  substances,  in  coils  (whether  or 
not  in  successively  superimposed 
layers),  regardless  of  thickness,  and  in 
straight  lengths  of  a  thickness  of  less 
than  4.75  mm  and  of  a  width  measuring 
at  least  10  times  the  thickness. 
Universal  mill  plate  [i  e  .  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  mm.  but  not  exceeding  1250  mm, 
and  of  a  thickness  of  not  less  than  4.0 
mm,  not  in  coils  and  without  patterns 
in  relief)  of  a  thickness  not  less  than  4,0 
mm  is  not  included  within  the  scope  of 
these  investigations 

Specifically  included  within  the 
scope  of  these  investigations  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  commonlv 
referred  to  as  columbium).  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  vanadium,  and  molvbdenum. 
The  substrate  for  motor  lamination 
steels  c:ontains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  these  investigations,  regardless 
of  definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (ui)  none  of  the  elements 


listed  below  exceeds  the  quemtity.  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 

1 .00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0,10  percent  of  molybdenum,  or 

0.10  percent  of  niobium,  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  these 
investigations  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
these  investigations: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Societv  for 
Testing  and  Materials  (ASTM) 
specifications  A543,  A387.  A514,  A517, 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  B^l  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent, 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
HTSUS  at  subheadings:  7208.10,15.00. 
7208,10,30,00,  7208,10,60.00, 
7208.25.30.00,  7208.25  60.00, 
7208,26.00,30,  7208.26,00.60, 
7208,27.00,30,  7208.27.00.60, 
7208,36.00,30.  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60. 
7208.38.00,15,  7208.38.00  30. 
7208.38.00.90.7208.39.00,15, 
7208.39.00.30.  7208.39.00,90, 
7208.40.60,30,  7208.40.60.60, 
7208,53.00.00.  7208.54.00,00, 
7208,90.00.00.  7211.14,00,90, 


7211.19.15.00.  7211.19.20.00, 
7211.19.30.00.  7211  19,45.00, 
7211.19.60.00.  7211.19.75.30. 
7211.19.75,60.  and  7211.19.75.90. 
Certain  hot-rolled  carbon  steel  fiat 
products  covered  by  these 
investigations,  including:  Vacuum 
degassed  fully  stabilized:  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers:- 
7225.11.00.00.  7225. 1 9.00.00)- 
7225.30.30.50,  7225,30.70.00. 
7225.40,70.00,  7225.99.00.90. 
7226.11.10.00.  7226.11.90.30. 
7226.11.90,60,  7226.19.10.00, 
7226.19.90.00,  7226,91,50.00. 
7226.91.70.00,  7226.91.80.00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00. 
7210.90.90.00.  7211.14.00.30. 
7212.40.10.00.  7212.40.50.00.  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  US.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Antidumping  Duty  Orders 

In  accordance  with  section  735(a)  of 
the  Tariff  Act.  the  Department  made  its 
final  determination  that  certain  hot- 
rolled  carbon  steel  flat  products  from 
Taiwan  are  being  sold  at  less  than  fair 
value.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-rolled  Carbon  Steel  Flat 
Products  from  Taiwan.  66  FR  49617, 
September  28,  2001.  On  November  13. 
2001.  the  International  Trade 
Commission  (the  Commission)  notified 
the  Department  of  its  final 
determination  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Tariff  Act  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Taiwan. 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Tariff  Act.  the 
Department  will  direct  Customs  officers 
to  assess,  upon  further  advice  by  the 
Department,  antidumping  duties  equal 
to  the  amount  by  which  the  normal 
value  of  the  merchandise  exceeds  the 
export  price  (or  constructed  export 
price)  of  the  merchandise  for  all 
relevant  entries  of  certain  hot-rolled 
carbon  steel  fiat  products  from  Taiwan. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
certain  hot-rolled  carbon  steel  flat 
products  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  3.  2001, 
the  date  on  which  the  Department 
published  its  notice  of  preliminar\' 
determination  in  the  Federal  Register 


Federal  Register 'Vol    66.  No.  230 'Thursday.  November  29.  2001  'Notices 


59565 


(66  FR  22204).  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  equal  to  the  estimated  weighted- 
average  antidumping  duty  margins  as 
noted  below.  The  "All  Others"  rate 
applies  to  all  exporters  of  subject  certain 
hot-rolled  carbon  steel  fiat  products  not 
specifically  listed.  The  weighted- 
average  dumping  margins  are  as  follows: 


Manufacturer/exporter 

Margin 
(In  percent) 

China  Steel  Corporation  (in- 
cluding Yieh  Loong)  

An  Feng  Steel  Co..  Ltd.  ...; 

All  Others          

29  14 
29  14 
20  28 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  hot-rolled  carbon  steel  flat 
products  from  Taiwan.  Interested 
parties  may  contact  the  Department's 
Central  Records  Unit.  Room  B-099  of 
the  main  Commerce  building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  November  21,  2001. 
Faryar  Shirzad, 

Assistant  Secretan-  for  Import 

Administration. 

IFR  Doc.  01-29668  Filed  11-28-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-807] 

Antidumping  Duty  Order:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products 
From  the  Netherlands 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Antidumping  Duty 
Order. 

EFFECTIVE  DATE:  November  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Blackledge  at  (202)  482-3518  or 
Robert  lames  at  (202)  482-0649. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  111.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW,  Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januar\-  1 .  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  [the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000), 

Scope  of  Order 

For  purposes  of  this  order,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1 250  mm.  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  order. 
Specifically  included  within  the  scope 
of  this  order  are  vacuum  degassed,  fully 
stabilized  (commonly  referred  to  as 
interstitial-free  (IF))  steels,  high  strength 
low  alloy  (HSLA)  steels,  and  the 
substrate  for  motor  lamination  steels.  IF 
steels  are  recognized  as  low  carbon 
steels  with  micro-alloying  levels  of 
elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements  HSL^ 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium. 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum 

Steel  products  to  be  included  in  the 
scope  of  this  order,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS),  are 
products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements:  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  tlie  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 


1  00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
030  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1  25  percent  of  nickel,  or 
0  30  percent  of  tungsten,  or 
0  10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0  15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 
All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this  ordei 
unless  otherwise  excluded  The 
following  products,  by  way  of  example, 
are  outside  or  specifically  excluded 
from  the  scope  of  this  order: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including.  e,g..  ASTM  specifications 
A543.  A387.  A514.  A517.  A506) 

•  Societv  of  Automotive  Engineers 
(SAE)/ American  Iron  and  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS. 

•  Silico-manganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A  736. 

•  USS  Abrasion-resistant  steels  (USS 
AR400.  USS  AR  500) 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
,\STM  A506.  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTS  at  subheadings: 
7208.10.15  00.  7208.10.30  00.* 
7208.10.60  00.  7208.25  30.00, 
7208,25,60,00.  7208.26.00.30. 
7208  26  00  60.  7208.27  00  30, 
7208.27  00.60.  7208.36  00  30. 
7208.36.00.60,  7208,37.00.30. 
7208. 37. 00. 60'.  7208.38.00.15, 
7208  38  00  30,  7208.38  00  90, 
7208.39.00.15.  7208  39  00.30, 
7208  39.00.90,  7208.40  60  30, 
7208,40,60,60.  7208  53.00  00, 
7208.54  00  00.  7208  90  00.00. 
7211  14  00  90.  7211  19  15.00. 
7211.19.20.00,  7211.19.30.00. 
7211.19.45  00.  7211.19.60.00. 
7211  19.75,30.  7211.19.75.60,  and 
7211.19.75  90.  Certain  hot-rolled  fiat- 
rolled  carbon  steel  fiat  products  covered 
by  this  order,  including:  Vacuum 
degassed  fully  stabilized:  high  strength 
low  allov.  and  the  substrate  for  motor 
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lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 
7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00. 
7225.40  70.00.  7225.99.00.90. 
7226  11  1000.  7226.11.90.30, 
7226.11.90.60,  7226.19.10.00. 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00.  7226.91.80.00.  and 
7226.99  00.00   Subject  merchandise 
may  also  enter  under  7210.70.30.00, 
7210.90.90.00.  7211.14  00.30, 
7212.40.10,00.  7212.40.50.00,  and 
7212.50.00  00.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  this  order  is 
dispositive 

Antidumping  Dut>'  Order 

In  accordance  with  section  735(a)  of 
the  Act,  the  Department  made  its  final 
determination  that  certain  hot-rolled 
carbon  steel  flat  products  (hot-rolled 
steel)  from  the  Netherlands  is  being  sold 
at  less-than-fair-value  (LTFV').  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
the  Xetherlands.  66  FR  50408  (October 
3,  2001)  On  October  24.  2001,  the 
Department  issued  an  amended  final 
determination  (see  S'otice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands.  66  FR  55637,  November  2, 
2001).  On  November  13.  2001,  the  U.S. 
International  Trade  Commission  (the 
ITC)  notified  the  Department  of  its  final 
determination,  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Act.  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  subject  merchandise  from  the 
Netherlands 

In  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  will  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  bv  which  the 
normal  value  of  the  subject  merchandise 
exceeds  the  export  price  (or  constructed 
export  price)  of  the  merchandise  for  all 
relevant  entries  of  hot-rolled  steel  from 
the  Netherlands.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  hot-rolled  steel 
from  the  Netherlands  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  Mav  3,  2001, 
the  date  on  which  the  Department 
published  its  notice  of  preliminary 
determination  for  this  investigation  in 
the  Federal  Register  See  Notice  of 
Preliminary-  Determmation  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 


the  Netherlands,  66  FR  22146.  (May  3. 
2001). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  "All  Others"  rates  apply  to 
all  exporters  in  the  Netherlands  of 
subject  merchandise  not  specifically 
listed.  The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/Exporter 

Cash  de- 
posit rate 
(percent) 

Corus  Staal  BV 

2  59 

All  Others  

2  59 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
hot-rolled  steel  from  the  Netherlands. 
Interested  parties  may  contact  the 
Department's  Central  Records  Unit. 
room  B-099  of  the  main  Commerce 
building,  for  copies  of  an  updated  list  of 
the  antidumping  duty  orders  currently 
in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Tariff  Act, 

Dated:  November  21.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Dor   0-1-29669  Filed  11-28-01;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-606] 

Notice  of  Amended  Final  Antidumping 
Duty  Determination  and  Antidumping 
Duty  Order:  Certain  Hot-Rolled  Cart}on 
Steel  Flat  Products  From  Romania 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Riker  or  Charles  Riggle, 
Group  II.  Office  5,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC  20230; 
telephone:  (202)  482-0186,  (202)  482- 
0650.  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


the  provisions  effective  lanuarv  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(LJR.AA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 

Scope  of  Order 

For  purposes  of  this  order,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
length,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  [i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1250  mm.  and  of  a  thickness 
of  not  less  than  4.0  mm.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  order. 

Specifically  included  within  the 
scope  of  this  order  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  order,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

•  1.80  percent  of  manganese, 

•  2.25  percent  of  silicon, 

•  1,00  percent  of  copper, 

•  0.50  percent  of  aluminum, 

•  1.25  percent  of  chromium. 


•  0.30  percent  of  cobalt, 

•  0.40  percent  of  lead. 

•  1.25  percent  of  nickel. 

•  0.30  percent  of  tungsten. 

•  0.10  percent  of  molybdenum, 

•  0.10  percent  of  niobium, 

•  0.15  percent  of  vanadium  or 

•  0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this  order 
unless  otherwise  excluded.  The 
following  products,  by  way  of  example, 
are  outside  or  specifically  excluded 
from  the  scope  of  this  order: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g..  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387.  A514.  A517. 
A506).  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500) 

•  All  products  (proprietarv  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTSUS  at 
subheadings:  7208.10.15.00. 
7208.10.30.00.  7208.10.60  00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30.  7208.26.00.60, 
7208.27.00.30.  7208.27.00.60, 
7208.36.00.30.  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60, 
7208.38.00.15.  7208.38  00.30, 
7208.38.00.90.  7208.39.00.15. 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30.  7208.40.60.60. 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7211.14.00.90, 
7211.19.15.00.  7211.19.20.00, 
7211.19.30.00.  7211.19.45  00, 
7211.19.60.00.  7211.19.75.30, 
7211.19.75.60.  and  7211  19.75.90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  order, 
including:  vacuum  degassed  fullv 
stabilized:  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 


may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00.  7225.19.00.00. 
7225.30.30.50.  7225.30.70.00, 
7225.40.70.00.  7225.99.00.90. 
7226.11.10.00.  7226.11.90.30. 
7226.11.90.60.  7226.19.10.00. 
7226.19.90.00.  7226.91.50.00, 
7226.91.70.00.  7226,91.80.00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30. 
7212.40.10.00,  7212  40.50.00,  and 
7212.50.00.00. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  the  wxitten 
description  of  the  merchandise  subject 
to  this  proceeding  is  dispositive. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Act,  on  September  28,  2001,  the 
Department  published  its  affirmative 
final  determination  of  the  antidumping 
duty  investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from  Romania 
[Notice  of  Final  Determination  of 
Antidumping  Dut\-  Investigation: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Romania.  66  FR  49625). 
On  October  5  and  9,  2001,  we  received 
ministerial  error  allegations,  timelv  filed 
pursuant  to  §351. 224(c)(2)  of  the  ' 
Department's  regulations,  from  the 
respondents  '  and  certain  petitioners,- 
respectively,  regarding  the  Department's 
final  margin  calculations.  On  October 
10,  2001.  we  received  rebuttal 
comments  from  these  petitioners. 

The  respondents  alleged  that  the 
Department  (1 )  Erred  in  not  using  the 
purchase  price  of  sulphuric  acid  from 
Bulgaria  in  its  cost  of  production 
calculations.  (2)  mistakenly  increased 
electricity  consumption  bv  almost  30 
percent  rather  than  the  intended  10 
percent,  and  (3)  incorrectly  assumed 
that  several  shipments  of  raw  materials 
were  transported  by  barge  when  thev 
had  in  fact  been  transported  by  train  or 
truck.  The  petitioners  argued  that  the 
Department  erroneously  calculated  the 
non-depreciation  overhead  rate,  and 
failed  to  apply  the  total  overhead  rate  to 
certain  sales  in  its  margin  calculations. 
The  petitioners  also  rebutted  the 
respondents'  claim  that  the  Department 
should  have  used  the  purchase  price  of 
Bulgarian  sulphuric  acid  in  its  cost  of 
production  calculation. 


'  The  respondents  are  Sidex.  S.A  (Sidex).  Sidex 
Trading  SRL.  Sidex  International  Pic  (collectively, 
thp  Sidex  ExpKirters).  Metalexportimport  S.A.  (MEI). 
Melanef  S.A.  (MetaneO  and  Metagrimex  Business 
Group  S.A.  (Metagrimex) 

'These  petitioners  are  Bethlehem  Steel 
Oirpioralion.  LTC  Steel  Company.  Inc..  National 
Sit-el  Corporation,  and  United  States  Steel  LLC. 


In  accordance  with  section  735(e)  of 
the  Act.  we  have  determined  that 
ministerial  errors  were  made  in  our  final 
margin  calculation  in  the  adjustment  of 
electricity  consumption  and  the 
application  of  the  total  overhead  rate  for 
certain  sales.  For  a  detailed  analvsis  of 
these  allegations,  and  the  Department's 
position,  see  the  October  24.  2001 
Memorandum  to  Bernard  T  Carreau 
from  Charles  Riggle.  regarding 
Ministerial  Error  Allegations  on  file  in 
room  B-099  of  the  Main  Commerce 
building  [Ministerial  Error  Memo]. 

This  determination  is  based  on  a  re- 
examination of  the  calculations 
performed  to  obtain  constructed  value 
and  the  final  dumping  margins.  We 
determined  that  all  other  errors  alleged 
by  both  parties  were  methodological 
and  not  ministerial,  as  defined  in 
section  735(e)  of  the  Act.  In  addition, 
we  discovered  that  two  factor  inputs 
were  mistakenly  assigned  incorrect 
surrogate  freight  values  based  on 
incorrect  freight  distances.  We  have 
determined  that  these  errors  also  meet 
the  definition  of  a  ministerial  eiror.  For 
a  more  detailed  analysis,  see  the 
Ministerial  Error  Memo.  We  notified  the 
U.S.  International  Trade  Commission 
(ITC)  of  the  changes  in  the  margins 
resulting  from  the  Departments 
corrections  of  its  ministerial  errors  on 
October  26,  2001 

On  November  13.  2001.  in  accordance 
with  section  735(d)  of  the  Act,  the  ITC 
notified  the  Department  that  a  US 
industry  is  materially  injured  within  the 
meaning  of  section  735(b)(1)(A)  of  the 
Act  by  reason  of  imports  of  certain  hot- 
rolled  carbon  steel  flat  products  from 
Romania 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act,  the  Department  will 
direct  the  United  States  Customs 
Service  (U.S.  Customs)  to  assess,  upon 
further  advice  by  the  Department. 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
certain  hot-rolled  carbon  steel  flat 
products  from  Romania.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  imports  of  the 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  3.  2001. 
the  date  of  publication  of  the 
preliminarv  determination  in  the 
Federal  Register 

On  or  after  the  datp  of  publication  of 
this  notice  in  the  Federal  Register.  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  cash  deposits 
for  the  subject  merchandise  equal  to  the 
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estimated  weighted-average  dumping 
margins  listed  below. 


Exporter/manufacturer 


Sidex  Trading.  SRL  &  Sidex 

International.  Pic    

Metanel  S  A     

Metagnmex.  S  A 

Metalexportimport.S.A 

Romania-Wide  


Weighted- 
average 
margin 

percentage 


16.34 
21  59 
16.29 
18.04 
88.62 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  hot-rolled  carbon  steel  flat 
products  from  Romania,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
I  nit.  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect 

This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19CFR  351.211. 

Dated:  November  20.  2001. 
Faryar  Shirzad. 

Assistant  Set  notary  for  Import 

Administration 

(FR  Doc    01-20674  Filed  11-28-01;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-809] 

Certain  Stainless  Steel  Flanges  From 
India 

AGENCY:  Import  Administration. 
International  Trade  Admmistration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  review. 

SUMMARY:  The  Department  of  Commerce 

has  received  a  request  for  a  new  shipper 
review  of  the  antidumping  dutv  order 
nn  certain  forged  stainless  steel  flanges 
(flanges)  from  India  issued  on  Februarv 
9.  1994  (59  FR  5994)  In  accordance 
with  our  regulations,  we  are  initiating  a 
new  shipper  review  covering  Metal 
Forgings  Private  Limited/Metal  Rings 
and  Bearing  Races  Limited  (Metal 
Forgings) 

EFFECTIVE  DATE:  November  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Michael  Heanev. 
.\D/C\T)  Enforcement  Group  III.  Import 
Administration,  International  Trade 
.administration.  L'.S  Department  of 
Commerce.  14th  Street  and  Constitution 
.\venue.  NW.  Washington.  DC  20230. 


telephone:  (202)  482-5222  or  (202)  482- 
4475,  respectively. 
SUPPLEMENTARY  INFORMATION; 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January-  1. 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  bv 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department  s 
regulations  are  to  19  CFR  part  351 
(2001) 

Background 

The  Department  received  a  timely 
request,  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  and  19  CFR 
351.214(b)  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  flanges 
from  India,  which  has  a  February 
anniversary  date.  {See  Antidumping 
Duty  Order  and  Amendment  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value.  59  FR  5994  (February  9.  1994). 
See  also  letter  to  the  Secretary  of 
Commerce  from  law  firm  of  Miller  & 
Chevalier,  August  31,  2001,  requesting  a 
new  shipper  review. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b).  Metal 
Forgings  certified  in  its  August  31,  2001 
submission  that  it  did  not  export  subject 
merchandise  to  the  United  States  during 
the  period  of  the  investigation  (POI) 
duly  1,  1992  through  December  31, 
1992).  and  that  it  was  not  affiliated  with 
any  exporter  or  producer  of  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Metal  Forgings  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  for  export  to  the  United 
States,  the  volume  shipped,  and  the  date 
of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  and 
§  351.214(d)  of  the  Department's 
regulations,  we  are  initiating  a  new 
shipper  review  of  the  antidumping  dutv 
order  on  fianges  from  India.  This  review 
covers  the  period  January  1.  2001 
through  luly  31.  2001.  We  have  defined 
the  period  of  review  in  order  to  include 
the  reported  dates  of  sale  and  shipment 
and  the  estimated  date  of  entry.  We 
intend  to  issue  the  final  results  of  the 
review  no  later  than  180  days  from  the 
date  of  publication  of  this  notice. 

In  accordance  with  19  CFR 
351.214(e),  effective  on  the  date  of 
publication  of  this  notice,  we  will 
instruci  the  U.S.  Customs  Service  to 


allow,  at  the  option  of  the  importer,  the 
posting  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry-  of  the 
subject  merchandise  exported  by  Metal 
Forgings.  until  the  completion  of  the 
review. 

Interested  parties  may  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305fb). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  (19  U.S.C.  1675(a))  and 
§  351.214  of  the  Department's 
regulations. 

Dated:  November  23.  2001. 

loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III 

|FR  Dor.  01-29672  Filed  11-28-01;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-824] 

Notice  of  Extension  of  the  Time  Limit 
for  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  the  time 
limit  for  final  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department  ")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  Italy.  This  review  covers 
the  period  January-  4.  1999  through  June 
30.  2000. 

EFFECTIVE  DATE:  November  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy.  Enforcement  Group  III — 
Office  9,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone  (202) 
482-0165. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (  "the  Act"),  are  to  the 
provisions  effective  January-  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2000). 


Federal  Register /Vol.  66.  No.  230/Thursday.  November  29.  2001  'Notices 


59569 


Background 

On  September  6.  2000,  the 
Department  initiated  an  antidumping 
duty  administrative  review  for  the 
period  of  January  4.  2000  through  June 
30.  2001  (65  FR  58733).  The  Department 
published  its  preliminan-  results  on 
August  8.  2001  (66  FR  41517). 

Extension  of  Time  Limit  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary- 
determination,  to  issue  its  final  results 
by  an  additional  60  days.  Completion  of 
the  final  results  within  the  120-day 
period  is  not  practicable  because  this 
review  involves  certain  complex  issues, 
including  respondents  request  for  a 
constructed  export  price  offset  and 
numerous  affiliated  entities. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
is  extending  the  time  period  for  issuing 
the  final  results  of  review  by  30  days 
until  January  7.  2002. 

Dated  November  23,  2001. 

loseph  A.  Spetrini, 

Deputy  Assistant  Secretan,-  for  Import 
Administration.  Group  III. 

(FR  Doc.  01-29670  Filed  11-28-01;  8:45  am] 
BILUNG  CODE  3510-0$-^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Preliminary  Results  of  New  Shipper 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
new  shipper  reviews  of  tapered  roller 
bearings  and  parts  thereof,  finished  and 
unfinished,  from  the  Peoples  Republic 
of  China. 

SUMMARY:  In  response  to  requests  from 
Peer  Bearing  Company — Changshan  and 
Yantai  Timken  Company  Limited,  the 
Department  of  Commerce  is  conducting 
new  shipper  reviews  of  the  antidumping 
duty  order  on  tapered  roller  bearings 
and  parts  thereof,  finished  and 
unfinished,  from  the  People's  Republic 
of  China.  These  reviews  cover  these 
companies'  entries  of  tapered  roller 


bearings  and  parts  thereof,  finished  and 
unfinished,  to  the  United  States  during 
the  period  June  1 ,  2000  through 
November  30.  2000  for  Yantai  Timken 
Company  Limited  and  lune  1.  2000 
through  January-  31.  2001  for  Peer 
Bearing  Company — Changshan. 

We  have.preliminarily  found  that, 
during  the  periods  of  review.  Peer 
Bearing  Company — Changshan  and 
Yantai  Timken  Company  Limited  have 
made  sales  below  normal  value  The 
preliminary-  results  are  listed  below  in 
the  Preliminary  Results  of  the  Reviews 
section.  If  these  preliminary-  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  constructed 
export  price  and  normal  value 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
EFFECTIVE  DATE:  November  29.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Jarrod  Goldfeder  or  Anthony  Grasso. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  .'\venue.  NW.  Washington. 
DC  20230;  telephone:  (202)  482-0189,  or 
(202)  482-3853,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ( 'the  Act"),  are  references  to 
the  provisions  effective  January-  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("UHAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department  of 
Commerce's  (  "the  Department  ") 
regulations  are  to  19  CFR  part  351 
(2000) 

Background 

On  December  28.  2000.  Peer  Bearing 
Company — Changshan  ("CPZ") 
requested  that  we  conduct  a  new- 
shipper  review-  On  December  29.  2000. 
a  similar  request  was  made  by  Yantai 
Timken  Company  Limited  ("Yantai 
Timken")  We  published  the  notice  of 
initiation  for  these  new  shipper  reviews 
on  January-  31.  2001  (66  FR  8385)  with 
a  period  of  review  ("POR  ")  covering 
June  1,  2000  through  November  30, 
2000  for  Yantai  Timken  and  CPZ  .  On 
May  9,  2001.  the  Department  expanded 
CPZ's  POR  through  Januan,-  31 .  2001 
See  Memorandum  to  Susan  Kuhbach. 
"Expansion  of  the  Period  of  Review.  " 
dated  May  9.  2001.  on  file  in  the 
Department's  Central  Records  Unit 
(  "CRU  ").  in  room  B-099  of  the  main 
Commerce  building. 


On  January  26,  2001.  we  sent  out 

antidumping  questionnaires  to  both 
Yantai  Timken  and  CPZ  We  received 
responses  to  these  questionnaires  from 
both  companies  in  Februarv-  and  March 
2001   We  issued  and  received  responses 
to  supplemental  questionnaires  in  April 
and  May  2001. 

Continuation  of  S'ew  Shipper  Review 

In  a  letter  dated  October  26.  2001.  the 
petitioner  submitted  comments  urging 
the  Department  to  discontinue  the  new 
shipper  review  of  CPZ  Due  to  the 
proprietary  nature  of  these  comments, 
we  are  unable  to  restate  them  here. 

We  have  analyzed  the  petitioner's 
comments.  In  accordance  with  19  CFR 
351.214(0.  the  Department  may  rescind 
a  new  shipper  review  if;  (1)  There  has 
not  been  an  entry-  and  sale  to  an 
unaffiliated  customer  in  the  U.S.  of 
subject  merchandise,  or  (2)  if  a  party 
withdraws  its  request  for  review  not 
later  than  60  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review  CPZ  does  not  meet 
either  of  these  criteria  for  discontinuing 
a  new  shipper  review.  Therefore,  the 
Department  is  not  rescindmg  the  new 
shipper  review  of  CPZ. 

Scope  of  the  Order 

Merchandise  covered  by  this  order 
includes  tapered  roller  bearings 
("TRBs  'i  and  parts  thereof,  finished  and 
unfinished,  from  the  People  s  Republic 
of  China  (  "PRC  ");  fiange,  take  up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings; 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule  of 
the  United  States  (-HTSUS")  item 
numbers  8482  20  00.  8482.91.00  50, 
8482.99  30,  8483.20.40.  8483  20.80. 
8483  30  80.  8483  90  20.  8483.90  30, 
8483  90  80.  8708  99  80  15,  and 
8708  99  80  80  .\lthough  the  HTSUS 
item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  and  this  review  is  dispositive. 

\  'erification 

As  provided  in  section  782(i)  of  the 
.■\ct.  we  verified  information  provided 
by  CPZ  and  Yantai  Timken.  using 
standard  verification  procedures, 
including  onsite  inspection  of 
manufacturers'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  dre  outlined  in  the  public 
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versions  of  the  verification  reports  that 
are  available  in  the  Department's  CRU. 
For  the  verification  report  of  Yantai 
Timken,  see  Memorandum  to  John 
Brinkmann:   "Yantai  Timken  Company 
Limited  Verification  Report."  dated 
September  26,  2001.  For  the  report  of 
CPZ,  see  Memorandum  to  John 
Brinkmann:  "Peer  Bearing  Company — 
C^hangshan  Verification  Report,"  dated 
October  3,  2001. 

Separate  Rates  Determination 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NME") 
country  in  all  previous  antidumping 
cases.  In  accordance  with  section 
771(18)(C)(i)ofthe  Act,  any 
determination  that  a  foreign  countrv  is 
an  NME  shall  remain  in  effect  until 
revoked  by  the  Department,  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review.  Moreover, 
parties  to  this  proceeding  have  not 
argued  that  the  PRC  TRB  industry  is  a 
market-oriented  industry.  Therefore,  we 
.ire  treating  the  PRC  as  an  NME  countrv 
within  the  meaning  of  section  773(c)  of 
the  Act. 

We  allow  companies  in  NME 
countries  to  receive  separate 
antidumping  duty  rates  for  purposes  of 
assessment  and  c:ash  deposits  when 
those  companies  can  demonstrate  an 
absence  of  government 'control,  both  in 
law  and  in  fact,  with  respect  to  export 
activities.  To  establish  whether  a 
company  operating  in  an  NME  countiy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Fimil  Determination  of  Sales  at  Less 
Than  Fair  \'alue:  Sparklers  from  the 
Pfop/-"  s  Republic  of  China,  5&  FR  20588 
(May  6.  1991)  {"Sparklers'),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China.  59  FR  22585  (May  2.  1994) 
("Silicon  Carbide").  As  shown  below. 
CPZ  and  Yantai  Timken  meet  both  the 
de  jure  and  de  facto  criteria  and  are 
entitled,  therefore,  to  a  separate  rate. 
Accordingly,  w-e  preliminarily 
determine  to  applv  a  rate  separate  from 
the  PRC  rate  to  CPZ  and  Yantai  Timken. 

De  lure  Analysis 

The  Department  considers  three 
factors  which  support,  though  do  not 
require,  a  finding  of  de  jure  absence  of 
governmental  control.  These  factors 
include:  (1)  An  absence  of  restrictive 
stipulations  associated  with  the 
individual  exporter's  business  and 
export  licenses:  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 


measures  by  the  government 
decentralizing  control  of  companies. 

During  the  PORs,  both  Yantai  Timken 
and  CPZ  were  joint  ventures  formed 
under  the  laws  of  the  PRC  and 
controlled  by  a  board  of  directors. 
Yantai  Timken  was  a  joint  ventiue 
majority  owned  by  The  Timken 
Company,  with  a  minority  interest  held 
by  Yantai  Bearing  Factorv'.  Yantai 
Bearing  Factory  is  a  state-owned 
company  administered  by  the  Yantai 
Machinery  Bureau,  which  is  under  the 
Yantai  municipal  government,  CPZ  is 
also  a  joint  venture  with  majority 
interest  held  by  a  U.S.  company  and 
minority  interest  held  by  a  PRC 
company  (that  is  not  a  state-owned 
enterprise). 

Information  submitted  during  this 
review  indicates  that  Yantai  Bearing 
Factory  is  owned  "by  all  of  the  people." 
In  Silicon  Carbide  (at  22586),  we  found 
that  the  PRC  central  government  had 
devolved  control  of  state-owned 
enterprises,  i.e.,  enterprises  owned  "by 
all  of  the  people."  As  a  result,  we 
determined  that  companies  owned  "by 
all  of  the  people"  were  eligible  for 
individual  rates  if  they  met  the  criteria 
developed  in  Sparklers  and  Silicon 
Carbide,  as  described  above. 

Yantai  Timken  and  CPZ  have  placed 
documents  on  the  record  that  thev  claim 
demonstrate  the  absence  of  de  jure 
governmental  control.  Additionally,  in 
prior  TRB  cases,  the  Department  has 
analyzed  similar  PRC  laws  and 
regulations,  and  found  that  they 
establish  an  absence  of  de  jure  control. 

Yantai  Timkens  and  CPZ's  separation 
from  the  government  is  explicitly  shown 
under  the  provisions  of  Article  3  of  the 
Sino-Foreign  loint  Venture  Law  of  the 
People's  Republic  of  China  which  grants 
companies  "the  right  to  do  business  and 
conduct  business  management  activities 
independently."  The  business  licenses 
issued  to  Yantai  Timken  and  CPZ 
authorize  these  companies  to  make 
domestic  and  export  sales  of  tapered 
roller  bearings  as  outlined  in  their 
respective  business  scopes. 

Other  laws  placed  on  the  record  in 
this  case — the  "Law  of  the  People's 
Republic  of  China  on  Foreign-Capital 
Enterprises,"  effective  April  12,  1986 
("1986  Law"):  "Regulations  of  the  PRC 
for  Controlling  the  Registration  of 
Enterprises  as  Legal  Persons,"  adopted 
on  May  13.  1988  {"1988  Regulations"): 
and  "Company  Law  of  the  PRC," 
effective  July  i.  1994  {"1994  Law'")— 
also  demonstrate  a  lack  of  de  jure 
governmental  control.  The  1986  Law 
states  that  the  government  will  not 
nationalize  or  requisition  any  enterprise 
with  foreign  capital  allowing  companies 
to  facilitate  their  own  business  within 


the  laws  of  the  PRC.  Chapter  X  of  the 
1988  Regulations  discusses  super\'ision 
and  control,  and  allows  companies  to 
conduct  business  operations  as  legal 
persons  in  line  with  the  items  of 
registration  and  in  accordance  with 
company  articles  of  association  and 
contracts.  The  1994  Lau' places 
responsibility  for  profits  and  losses  with 
each  company,  further  demonstrating 
lack  of  de  jure  control. 

There  is  no  indication  from  the 
company  responses  that  the  subject 
merchandise  is  listed  on  any 
governmental  list  of  export  provisions 
or  export  licensing.  In  addition,  there 
are  no  reported  export  quotas  regarding 
the  subject  merchandise.  Consistent 
with  Silicon  Carbide,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
jure  governmental  control  over  Yantai 
Timken  and  CPZ's  export  pricing  and 
marketing  decisions. 

De  Facto  Analysis 

The  Department  uses  four  factors  to 
determine  de  facto  absence  of 
government  control:  (1)  Whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and 
without  the  approval  of  a  government 
authority;  (2)  whether  each  exporter 
retains  the  proceeds  from  its  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  and  (4)  whether 
each  exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management  (see  Silicon  Carbide.  59  FR 
at  22587.  and  Sparklers.  56  FR  at 
20589). 

The  following  record  evidence,  which 
is  contained  in  CPZ's  and  Yantai 
Timken's  questionnaire  responses  and 
the  Department's  company-specific 
verification  reports,  demonstrates  a  lack 
of  de  facto  government  control  over  the 
export  activities  of  both  companies. 

Both  Yantai  Timken  and  CPZ  have 
asserted  that  they  establish  their  own 
export  prices.  However,  in  order  to  pass 
the  subject  merchandise  through  PRC 
Customs,  both  companies  are  required 
to  have  a  stamp  of  approval  from  their 
local  Chamber  of  Commerce  confirming 
that  the  company-established  price  is 
above  a  minimum.  The  authority  of  anv 
PRC  Chamber  of  Commerce  to  review- 
prices  for  minimum  values  derives  from 
the  "Interim  Provisions  on 
Implementing  Seal  upon  Price  Preview 
Process  for  Export  Price  Control  on 
Certain  Key  Merchandise."  During 
verification,  each  company  stated  that  it 
was  never  prevented  from  exporting 
subject  merchandise  due  to  the  level  of 
its  selling  price.  Additionally,  according 


to  their  responses,  neither  companv 
coordinated  or  consulted  with  other 
exporters  regarding  its  pricing. 

The  board  of  directors  of  Yantai 
Timken  controls  the  companv  and 
chooses  the  general  manager.  Other 
high-level  officials  are  nominated  by  the 
general  manager  and  approved  by  the 
board.  The  general  manager  and  the 
vice-managers  of  CPZ  are  appointed  by 
the  company's  board  of  directors. 
Outside  of  board  approval,  the  general 
manager  may  appoint  mid-level 
management  and  make  dailv  routine 
manufacturing  and  merchandise 
decisions.  Although  both  companies 
report  the  board  members  and  the 
appointed  managers  to  the  PRC 
government,  there  is  no  evidence  that 
any  government  authority  controls  the 
selection  process  or  has  rejected  senior 
managers  selected. 

CPZ's  and  Yantai  Timken's  sources  of 
funds  are  their  own  respective  revenues 
or  bank  loans.  They  have  sole  control 
over,  and  access  to.  their  bank  accounts, 
which  are  held  in  CPZ's  and  Yantai 
Timken's  own  names.  Furthermore, 
there  are  no  restrictions  on  the  use  of 
the  respondents'  revenues  or  profits, 
including  export  earnings. 

The  general  managers  of  both 
companies  have  the  right  to  negotiate 
and  enter  into  contracts,  and  may 
delegate  this  authority  to  other 
employees  within  the  companies.  There 
is  no  evidence  that  this  authoritv  is 
subject  to  any  level  of  governmental 
approval. 

This  information  supports  a 
preliminary  finding  that  there  is  an 
absence  of  de  facto  governmental 
control  of  the  export  functions  of  Yantai 
Timken  and  CPZ.  Consequentlv.  we 
preliminarily  determine  that  Yantai 
Timken  and  CPZ  have  met  the  criteria 
for  the  application  of  separate  rates. 

Constructed  Export  Price 

For  all  sales  made  by  CPZ  and  Yantai 
Timken  to  the  United  States,  we  used 
constructed  export  price  ("CEP")  in 
accordance  with  section  772(b)  of  the 
Act.  Section  772(b)  of  the  Act  defines 
CEP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  sections  772(c)  and  (d)  of  the  Act. 

We  calculated  CEP  based  on  the 
packed,  ex-warehouse  prices  from  CPZ's 
and  Yantai  Timken's  U.S.  subsidiaries 
to  unaffiliated  customers.  We  made 
deductions,  where  appropriate,  from  the 
starting  price  for  CEP  for  international 
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freight,  foreign  brokerage  and  handling, 
foreign  inland  freight,  marine  insurance, 
customs  duties.  U,S,  brokerage.  U.S. 
warehousing,  and  U.S.  inland  freight.  In 
accordance  with  772(d)(1)  of  the  Act.  we 
made  further  deductions  from  the 
starting  price  for  CEP  for  the  foUow-ing 
selling  expenses  that  related  to 
economic  activity  in  the  United  States: 
commissions,  credit  expenses,  further 
manufacturing,  repacking  costs,  and 
indirect  selling  expenses  (including 
inventor}'  carrving  costs).  For  CPZ,  we 
adjusted  upwards  its  reported  indirect 
selling  expenses.  For  more  information. 
see  Preliminary  Results  Calculation 
Memorandum  for  CPZ  (November  20, 
2001),  In  accordance  with  section 
772(d)(3)  of  the  Act,  we  have  deducted 
from  the  starting  price  an  amount  for 
profit.  For  information  on  how  profit 
was  calculated,  see  ""Overhead.  SG&A 
Expenses,  and  Profit"  in  the  "Normal 
Value"  section  below. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  ("NV")  using  a  factors-of- 
production  (""FOP")  methodology-  if:  (1) 
the  subject  merchandise  is  exported 
from  an  NME  country-,  and  (2)  the 
Department  finds  that  the  available 
information  does  not  permit  the 
calculation  of  N'V  under  section  773(a) 
of  the  Act,  We  have  no  basis  to 
determine  that  the  available  information 
would  permit  the  calculation  of  NV 
using  PRC  prices  or  costs.  Therefore,  we 
calculated  NV  based  on  factors  data  in 
accordance  with  sections  773(c)(3)  and 
(4)of  the  Act  and  19CFR  351  408(c). 

Under  the  FOP  methodology,  we  are 
required  to  value,  to  the  extent  possible, 
the  NME  producers  inputs  in  a  market 
economy  country-  that  is  at  a  comparable 
level  of  economic  development  and  that 
is  a  significant  producer  of  comparable 
merchandise.  We  chose  India  as  the 
surrogate  on  the  basis  of  the  criteria  set 
out  in  19  CFR  351.408(b).  For  further 
discussion  of  our  surrogate  selection  see 
Memorandum  to  John  Brinkmann  from 
Jeff  May,  "Antidumping  Dutv 
Investigation  of  TRBs  and  Parts. 
Thereof.  Finished  and  Unfinished  from 
the  PRC:  Nonmarket  Economy  Status 
and  Surrogate  Country  Selection,"  dated 
January-  29,  2001;  and  Memorandum  to 
Susan  Kuhbach.  "Selection  of  a 
Surrogate  Country  and  Steel  Value 
Sources"  dated  November  20,  2001 
{"Steel  \'alues  Memo"). 

We  used  publicly  available 
information  on  Indian  imports  and 
exports  to  India  to  value  the  various 
factors.  Pursuant  to  the  Department's 
FOP  methodology,  we  valued  the 
respondents'  reported  FOP  by 


multiplying  them  by  the  values 
described  below  For  a  complete 
description  of  the  factor  values  used,  see 
the  Memorandum  to  Susan  Kuhbach: 
"Factors  of  Production  Values  Used  for 
the  Preliminary  Results"  ("FOP 
Memo"),  dated  November  20.  2001. 
which  is  on  file  in  the  Department's 
CRU. 

1.  Steel  Inputs  For  hot-rolled  alloy 
steel  bars  used  in  the  production  of 
cups,  consistent  with  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished.  From  the  People's 
Republic  of  China:  Final  Results  of 
1999-2000  Administrative  Review. 
Partial  Rescission  of  Review,  and 
Determination  Not  to  Revoke  Order  m 
Part.  66  FR  57420  (November  15.  2001) 
("TRBs  XIIF'].  we  used  an  adjusted 
weighted-average  of  Japanese  export 
values  to  India  from  the  Japanese 
Harmonized  Schedule  ("HS")  category 
7228.30.900  obtained  from  Official 
Japan  Ministry-  of  Finance  statistics.  For 
a  further  discussion  of  selection  of  steel 
value  sources,  see  the  Steel  Values 
Memo 

As  in  previous  administrative  reviews 
in  this  proceeding,  we  eliminated  from 
our  calculation  steel  imports  from  NME 
countries  and  imports  from  market 
economy  countries  that  were  made  in 
small  quantities.  We  made  adjustments 
to  include  freight  costs  incurred  using 
the  shorter  of  the  reported  distances 
from  either  the  closest  PRC  port  to  the 
TRBs  factory-  or  the  domestic  supplier  to 
the  TRBs  factory.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
the  People's  Republic  of  China.  62  FR 
51410  (October  1.  1997),  and  Sigma 
Corporation  v.  United  States.  117  F.  3d 
1401  (Fed.  Cir.  1997). 

CPZ  states  that  it  manufactured  the 
subject  merchandise  under  review  using 
steel  purchased  from  a  market  economy 
producer  In  accordance  with  19  CFR 
351  408(c)(1).  we  generally  value  steel 
inputs  using  the  actual  price  reported 
for  directly  imported  inputs  from  a 
market  economy  However,  in  TRBs 
XIII.  we  found  a  reasonable  basis  to 
believe  or  suspect  that  certain  market 
economy  steel  inputs  purchased  bv  PRC 
TRB  manufacturers  and  used  to 
manufacture  TRBs  were  subsidized. 
Consistent  with  our  treatment  of 
subsidized  inputs  in  TRBs  XIII.  we  have 
not  used  the  actual  prices  paid  by  CPZ 
for  steel  which  we  have  continuing 
reason  to  believe  or  suspect  is 
subsidized  Instead,  we  relied  on 
surrogate  values.  {See  individual 
company  calculation  memoranda  for  a 
more  detailed  company-specific 
discussion  of  this  issue.) 
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We  valued  scrap  recovered  from  the 
production  of  cups,  using  Indian  import 
statistics  from  Indian  HS  category' 
7204  2909 

Because  this  information  is 
contemporaneous  with  the  current 
PORs.  we  made  no  further  adjustments 
t(i  the  steel  input  data. 

2   Labor  19  CFR  351.408(c)(3) 
requires  the  use  of  a  regression-based 
wage  rate.  We  have  used  the  regression- 
based  wage  rate  available  on  Import 
Administration's  internet  website  at 
n^\^^■.ia  .ltd  .doc.gov/  wages . 

3.  0\-erhead,  SG&-A  Expenses,  and 
Profit  For  factor\'  overhead,  we  used 
information  obtained  from  the  fiscal 
vear  1999-2000  annual  reports  of  five 
Indian  bearing  producers.  We  calculated 
factory  overhead  and  selling,  general 
and  administrative  ("SG&A")  expenses 
as  percentages  of  direct  inputs  and 
applied  these  ratios  to  each  producer's 
direct  input  costs.  These  expenses  were 
calculated  exclusive  of  labor  and 
electricitv,  but  included  employer 
provident  funds  and  welfare  expenses 
not  reflected  in  the  Department's 
regressed  wage  rate.  This  is  consistent 
with  the  methodologv  we  utilized  in 
TRBs  XIII  For  profit,  we  totaled  the 
reported  profit  before  taxes  for  the  five 
Indian  bearing  producers  and  divided  it 
bv  the  total  calculated  cost  of 
production  ("COP")  of  goods  sold.  This 
percentage  was  applied  to  each 
respondent's  total  COP  to  derive  a 
company-specific  profit  value. 

4.  Packing  We  calculated  surrogate 
values  for  packing  materials  reported  by 
each  company  [e.g..  wooden  pallet, 
plastic  bag.  steel  strip)  using  import 
statistics  reported  in  Monthly  Statistics 
of  the  Foreign  Trade  of  India.  Vol  II — 
Imports  by  Commodity  (April  2000 
through  January-  2001).  We  multiplied 
these  surrogate  values  by  the  usage 
factor  reported  hv  each  company  to 
calculate  packing  costs 

5.  Electricity  Consistent  with 
Manganese  Metal  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  66  FR  15076  (March  15,  2001). 
we  calculated  our  surrogate  value  for 
electricity  based  on  a  simple  average  of 
the  1998/1999  rates  for  the  "industrial  " 
category  listed  for  19  Indian  states  or 
electricity  boards.  The  source  of  this 
data  was  the  Energy  Data  Directory  and 
Yearbook  published  by  Tata  Energy 
Research  Institute.  We  adjusted  the 
electricity  value  to  the  PORs  using  the 
Reserve  Bank  of  India  electricity- 
specific  price  index. 

6  Foreign  Inland  Freight.  We  valued 
truck  freight  using  an  average  of 
November  1999  truck  freight  rate  quotes 
collected  from  Indian  trucking 


companies  by  the  Department  and  used 
in  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value:  Bulk  Aspirin  from  the  People's 
Republic  of  China.  65  FR  116  (January 
3.  2000)  {"Bulk  Aspirin  from  the  PRC']. 
We  valued  rail  freight  using  two 
November  1999  rate  quotes  for  domestic 
bearing  quality  steel  shipments  within 
India  that  were  also  used  in  Bulk 
Aspirin  from  the  PRC.  Because  this 
information  is  not  contemporaneous 
with  the  current  PORs,  we  adjusted  the 
freight  rate  to  the  PORs  using  the  Indian 
wholesale  price  index  ("WPI"). 

7.  Ocean  Freight.  We  calculated  a 
value  for  ocean  freight  based  on  May 
2000  rate  quotes  from  Maersk  Inc. 
Because  this  information  is 
contemporaneous  with  the  current 
PORs,  no  further  calculations  were 
necessary. 

8.  Marine  Insurance.  We  calculated  a 
value  for  marine  insurance  based  on  the 
CIF  value  of  shipped  TRBs.  This  rate 
was  obtained  for  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished.  From  the  People's 
Republic  of  China:  Final  Results  of 
1998-1999  Administrative  Review. 
Partial  Rescission  of  Review,  and 
Determination  Not  to  Revoke  Order  in 
Part.  66  FR  1953  (January  10,  2001) 
through  queries  made  directly  to  an 
international  marine  insurance 
provider  We  adjusted  the  marine 
insurance  rate  to  the  PORs  using  the 
U.S.  purchase  price  index. 

9.  Brokerage  and  Handling.  We  used 
the  public  version  of  a  U.S.  sales  listing 
reported  in  the  questionnaire  response 
submitted  by  Meltroll  Engineering  for 
Stainless  Steel  Bar  from  India;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  New 
Shipper  Review  and  Partial  Rescission 
of  Administrative  Review,  65  FR  48965 
(August  10.  2000).  Because  this 
information  is  not  contemporaneous 
with  the  current  PORs.  we  adjusted  the 
brokerage  and  handling  rate  to  the  PORs 
using  the  Indian  WPI. 

Preliminary  Results  of  the  Reviews 

We  preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  June  1,  2000  through  November 
30,  2000  for  Yantai  Timken  and  June  1, 
2000  through  January  1,  2001  for  CPZ; 


Exporter/manufacturer 


CPZ       

Yantai  Timken 


Weighted- 
average 

margin  per- 
centage 


1  76 
3.84 


The  above  deposit  rates  will  be 
effective  upon  publication  of  the  final 


results  of  these  new  shipper  reviews  for 
all  shipments  of  TRBs  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  bv  section 
751(a)(2)(C)  of  the  Act. 

Public  Comment 

Interested  parties  may  request  a 
hearing  within  30  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs  [see  below).  Interested 
parties  may  submit  written  arguments  in 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  may  be  filed  no  later  than  five 
days  after  the  date  of  filing  the  case 
briefs.  Parties  who  submit  briefs  in  these 
proceedings  should  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f)(3). 

The  Department  will  issue  the  final 
results  of  these  new  shipper  reviews 
within  90  days  from  the  issuance  of 
these  preliminary  results.  The 
Department  shall  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries. 

For  CEP  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer/ 
customer.  If  these  preliminary  results 
are  adopted  in  our  final  results  of  new 
shipper  reviews,  we  will  direct  the 
Customs  Service  to  assess  the  resulting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  that  importer's/ 
customer's  entries  during  the  review 
period. 

Effective  upon  publication  of  the  final 
results  of  these  new  shipper  reviews  for 
all  shipments  by  the  PRC  companies 
named  above  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  will  be  the  rates  for  these 
firms  established  in  the  final  results  of 
these  reviews,  except  that,  for  exporters 
with  de  minimis  rates,  i.e..  less  than 
0.50  percent,  no  deposit  will  be 
required;  (2)  for  previously-reviewed 
PRC  and  non-PRC  exporters  with 
separate  rates,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period  during  which 
they  were  reviewed:  (3)  for  all  other  PRC 
exporters,  the  rate  will  be  the  PRC 


country-wide  rate,  which  is  33.18 
percent:  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC.  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

These  new  shipper  reviews  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated:  November  20,  2001. 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

JFR  Dor  01-29633  Filed  11-28-01;  8:45  ami 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Announcement  of  meeting. 
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summary:  The  APAC  will  have  a  closed 
meeting  on  December  13.  2001  at  the 
U.S.  Department  of  Commerce  to 
discuss  U.S. -made  automotive  parts 
sales  in  Japanese  and  other  Asian 
markets. 

DATES:  Det:ember  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Robert  Reck.  US  Department  of 
Commerce.  Room  4036.  Washington,  DC 
20230.  telephone:  202^82-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advison,-  Committee 
(the  'Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub. 
L.  105-261).  The  Committee:  (1)  Reports 
to  the  Secretary  of  Commerce  on 
barriers  to  sales  of  U.S. -made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 


sales  of  Urs.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S. -made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrving  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretan,'  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretar\-  on  the 
sale  of  U.S. -made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  betw^een 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formallv 
determined  on  November  21.  2001. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  December  13  meeting  of  the 
Committee  and  of  any  subcommittee 
thereof,  dealing  with  privileged  or 
confidential  commercial  information 
may  be  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  bet-ause 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
552b  (c)(4)  and  (9)(B)  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility.  Room  6020.  Main 
Commerce. 

Dated:  Novemt)er  23.  2001. 
Al  Warner, 

.\ctmg  Director.  Office  of  Automotive  Affairs. 
IFR  Doc .  01-29603  Filed  11-28-01;  8:45  ami 

BILUNG  CODE  351(M)R-I> 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Government  owned 
inventions  available  for  licensing 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTKJN:  Notice  of  Government  owned 
inventions  available  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  interest  in 
the  inventions  is  availble  for  exclusive 
or  non-exclusive  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part.  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  investions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships.  Building  820, 
Room  213,  Gaitherburg,  MD  20899.  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  number  and  title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  intu  d  ('.o(iperdti\e  Research  and 
Development  Agreement  (•CRADA") 
with  the  license  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  99-01 3US. 
Title:  Efficient  Microwave  Magnetic 
Recording  System. 

Abstract:  A  microwave  magnetic 
recording  system  can  enable  magnetic 
recording  heads  for  computer  disk 
drives  to  record  efficiently  at  data  rates 
in  excess  of  500  x  10     <=•  bits  per  second. 
The  microwave  magnetic  recording 
system  permits  a  recording  head  to 
operate  a  bandwidths  which  are  limited 
only  by  the  fundamental  physical  limits 
of  electron  spin  precession  rates.  The 
system  includes  a  microwave 
waveguide  as  the  source  of  the 
energizing  field,  shaped  write  pulses  to 
reduce  overshoot  due  to  ferromagnetic 
resonance,  an  rf  ac  bias  signal  to 
thermally  excite  the  recording  medium 
and  thereby  reduce  the  necessary- 
recording  field,  higher  moment 
magnetic  head  materials  to  increase  the 
spin  precession  rate  in  a  thin-film 
geometn.-.  and  hard-axis  biased 
magnetic  head  materials  to  increase  the 
flux  conduction  efficiency  of  thin  pole 
tip  materials.  All  of  these  features 
complement  thin-film  head  designs  or 
may  be  used  with  exotic  planarized 
head  structure. 
M.ST  Docket  Number:  00-01 OUS. 
Title:  Reagents  For  Water 
Determination  In  Samples  Containing 
Iodine-Reacting  Interfering  Substances, 

Abstract  The  present  invention 
relates  to  reagents  for  water 
determination  in  materials  containing 
iodine-reacting  interfering  substances. 
The  reagents  are  use  for  corrrection  of 
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results  of  Karl  Fischer  (KF)  water 
determination  in  matters  such  as  oils, 
drugs,  cosmetic  products,  foodstuffs, 
chemical  products  and  other  polar- and 
non-polar  materials  containing  iodine- 
reacting  substances,  which  interfere 
with  the  Karl  Fischer  methods  for  water 
determination.  The  Reagents  of  the 
invention  comprise  iodine,  an  iodide 
and  a  buffer  in  mixture  of  solvents  in 
which  at  lease  one  is  a  polar  non- 
aqueous solvent  and  at  least  one  is  a 
non-polar  non-aqueous  solvent. 

MST  Dnckrt  Xumber:  03-033US. 

Title:  Electrochemical  Fluidized  Bed 
Coating  of  Powders 

Ahstmct:  A  method  for  coating 
particulate  substrate  materials  is 
provided  which  comprises  (a) 
combining  particles  and  an  electrolyte 
in  an  imperforate  ccmtainer;  (b) 
vibrating  the  container  to  generate  a 
fluidized  bed  of  particles  in  the 
electroivte;  and  (c)  electrochemically 
depo.siting  a  ccjating  on  the  particles 
from  reactants  in  the  electrolyte.  An 
apparatus  for  coating  particles  is  also 
provided  which  comprises  an 
imperforate  containere  for  receiving 
particles  to  be  coated  and  an  electrolyte 
and  a  device  for  generating  afluidized 
bed  in  the  container,  the  device  being 
operatively  associated  with  the 
container. 

Ucitcd    Ndvernlier  20,  2001. 
Karen  H.  Brown. 
Deputy  Director. 
IFR  !)()<    01-2Wfi4  Filed  11-28-01:  8:45  ami 

BILUNC  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  1123010] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting; 
including  a  notice  of  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS).  convene  a  scoping  meeting,  and 
request  for  public  comments. 


summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Ecosvstem  Planning  Committee,  its 
Demersal  Spec:i('s  C^ommittee  meeting  as 
a  Council  Committee  of  the  Whole  with 
the  .Mlantic  States  Marine  Fisheries 
Commission's  (Commission)  Summer 
Flounder.  Scup  and  Black  Sea  Bass 


Board,  its  Law  Enforcement  Committee, 
and  Executive  Committee  will  hold  a 
public  meeting. 

DATES:  The  meetings  will  be  held  on 
Tuesday.  December  1 1 ,  2001  to 
Thursday,  December  13,  2001.  On 
Tuesday,  December  11,  2001,  the 
Ecosystem  Planning  Committee  will 
meet  from  1-4  p.m.  On  Wednesday. 
December  12,  2001,  the  Council  and 
Commission  will  meet  from  8-5  p.m.  On 
Thursday,  December  13,  2001,  the  Law 
Enforcement  Committee  will  meet  from 
7:30-8  a.m.  The  Executive  Committee 
will  meet  from  8-9  a.m.  The  Council 
will  meet  from  9-5  p.m. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  Society  Hill,  One  Dock 
Street,  Philadelphia,  PA;  telephone: 
215-238-6000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  300  S.  New 
Street.  Dover,  DE  19904.  telephone  302- 
674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone:'302-674-2331.  ext. 
19 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  committees  and  Council 
meetings  are;  Identify  Council/ 
Commission  priorities  for  2003  quota 
set-asida  species,  refine  criteria  to  be 
used  in  evaluating  proposals  received  in 
response  to  2003  Request  for  Research 
Proposals,  recommend  adjustments  to 
weights  to  be  applied  to  evaluation 
criteria,  discuss  need  for  and  timing  of 
pre-proposal  process;  review  and 
discuss  Monitoring  Committee's 
recommendations  on  summer  flounder, 
scup,  and  black  sea  management 
measures,  review  and  discuss  Advisory 
Panels  recommendations  on  summer 
flounder,  scup,  and  black  sea  bass 
management  measures,  develop  and 
approve  management  measures  for  2002 
summer  flounder,  scup.  and  black  sea 
bass  recreational  fisheries;  review  the 
Council's  2002  meeting  calendar,  i.e.. 
changes  to  meeting  locations  and  times; 
initiate  Fisheries  Achievement  Award 
process  for  second  half  of  2001;  the 
Council  intends  to  prepare  an  EIS  under 
the  National  Environmental  Policy  Act, 
to  assess  the  potential  effects  on  the 
human  environment  of  its  proposed 
action  to  initiate  Amendment  9  to  the 
Fishery'  Management  Plan  for  Atlantic 
mackerel,  squid,  and  butterfish  fisheries 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  The 
amendment  currently  would  extend  the 
moratorium  on  entry  into  the  Illex 
fisher\'.  allow  for  specification  of 
management  measures  for  multiple 
years  for  all  four  species  in  the 


management  unit,  and  provide  analyses 
of  fishing  gear  impacts  on  essential  fish 
habitat  (EFH)  for  all  four  species:  review 
proposed  management  changes 
previously  mentioned  in  Amendment  9 
to  the  Squid,  Mackerel,  and  Butterfish 
FMP  and  fishing  gear  impacts  on  EFH. 
i.e.,  remedy  EFH  disapprovals  identified 
in  Squid,  Mackerel,  and  Butterfish  FMP 
Amendment  8;  hear  organizational  and 
committee  reports. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  and  the  Commission 
for  discussion,  these  issues  can  not  be 
the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
loanna  Davis  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  November  26.  2001. 

Richard  W.  Surdi, 

Acting  Dirt'ctor,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen-ice. 

IFR  Dor.  01-2<1642  Filed  11-28-01;  8:45  ami 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  112601A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Marine  Protected  Areas  Committee  in 
December,  2001.  Recommendations 
from  the  committee  will  be  brought  to 
the  full  Council  for  formal  consideration 
and  action,  if  appropriate. 

DATES:  The  meeting  will  held  on 
Thursday,  December  13,  2001.  at  9:30 
a.m. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Western  Inn,  401  Lowell 
Avenue,  Haverhill,  MA  01832; 
telephone:  (978)  373-1511. 

Council  address:  New  England 
Fisherv-  Management  Council.  50  Water 
Street,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director,  New 
England  Fishery-  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  Several 
individuals  involved  in  the  national 
marine  protected  area  (MPA)  initiative 
will  brief  the  Committee  on  recent 
developments  and  on-going  programs 
related  to  MPAs.  The  Committee  will 
discuss  the  Executive  Order  on  MPAs 
(E.O.  13158)  and  the  role  of  the  Council 
in  regards  to  MPAs.  The  Committee  will 
begin  the  development  of  a  Council 
policy  and  strategy  on  MPAs. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specificallv 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  November  2f).  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Serx'ice. 
IFR  Doc.  01-29639  Filed  11-28-01;  8:45  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  111301E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  pubhc  meeting. 

SUMMARY:  The  Pacific  Fisher}- 
Management  Council's  (Council)  Ad 


Hoc  Groundfish  Multi-Year 
Management  Committee  (GMMC)  will 
hold  a  work  session,  which  is  open  to 

the  public. 

DATES:  The  GMMC  will  meet  Thursday. 
December  13.  2001.  from  1  p  m  until  5 
p  m;  and  Friday.  December  14,  2001, 
from  8  a.m.  until  business  for  the  day 
is  completed. 

ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  Fishery  Management 
Council,  West  Conference  Room.  7700 
.NE  Ambassador  Place.  Suite  200, 
Portland.  OR  97220;  503-326-6352 

Council  address: 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck  or  Don  Mclsaac.  Pacific 
Fishen,-  Management  Council,  503-326- 
6352 

SUPPLEMENTARY  INFORMATION:  The 

formation  of  this  ad  hoc  committee  is  in 
response  to  the  Council  s  request  for  a 
committee  to  scope  multi-vear 
management  approaches  for  the  West 
Coast  groundfish  fisherv  .Multi-vear 
management  of  the  groundfish  fishen,- 
would  be  synchronized  with  a  multi- 
year  groundfish  stock  assessment 
schedule.  Full  accommodation  of 
federal  notice  and  comment 
requirements  would  also  be 
incorporated  into  the  multi-year  cycle. 
This  is  the  first  meeting  of  the 
committee,  and  the  priman,-  purpose  of 
the  meeting  is  to  refine  the  purpose  and 
objectives  of  multi-year  management,  as 
well  as  initiate  scoping  of  alternative 
approaches. 

.■\lthough  nonemergency  issues  not 
contained  in  the  GMMC  meeting  agenda 
may  come  before  the  GMMC  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  GM.MC  action  during 
the  meeting.  GMMC  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fisherv'  Conser\  ation  and 
Management  Act.  provided  the  public 
has  been  notified  of  the  GMMCs  intent 
to  take  final  action  to  address  the 
emergency 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  pnor  to  the  meeting  date. 

Dated:  November  26.  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
[FRDcx    01-29643  Filed  11-28-01:8:45  am) 
BHXmC  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technology  Administration 
Performance  Review  Board 
Membership 

The  Technology  Administration 
Performance  Review  Board  (TA  PRB) 
reviews  performance  appraisals. 
agreements,  and  recommended  actions 
pertaining  to  employees  in  the  Senior 
Executive  Ser\ice  and  reviews 
performance-related  pay  increases  for 
ST-3104  employees.  The  Board  makes 
recommendations  to  the  appropriate 
appointing  authority  concerning  such 
matters  so  as  to  ensure  the  fair  and 
equitable  treatment  of  these  individuals. 

This  notice  lists  the  membership  of 
the  T.-\  PRB  and  supersedes  the  list 
published  in  Federal  Register 
Document  01-23214.  Vol  66,  No   181, 
page  48118.  dated  September  18.  2001. 
Cathleen  Campbell  (C),  Director  of 
International  Technology.  Policy  and 
Programs.  Technology 
Administration.  Washington.  DC 
20230,  Appointment  Expires:  12/31/ 
02. 
Cynthia  Clark  (C).  Associate  Director  for 
Methodology  &  Standards,  Census 
Bureau.  Washington.  DC  20233. 
Appointment  Expires;  12/31/01, 
Gordon  W  Day  (C).  Chief, 

Optoelectronics  Division,  Electronics 
and  Engineering  Laboratorv-  Office, 
National  Institute  of  Standards  & 
Technology.  Boulder.  CO  803G3. 
.Appointment  Expires:  12/31/01. 
Dale  E  Hail  (C).  Deputy  Director, 
Materials  Science,  and  Engineering 
Laboratorv-.  Materials  Science  and 
Engineering  Laboratory-.  National 
Institute  of  Standards  &  Technology. 
Gaithersburg.  MD  20899-8500, 
Appointment  Expires:  12  31, 01. 
Daniel  Hurley  (C),  Director  of 
Communication  and  Information. 
hifrastructure  .Assurance  Program. 
National  Telecommunications  and 
Information  -Administration. 
Washington.  DC  20230,  Appointment 
Expires:  12/31/03. 
Robert  F  Moore  (C),  Deputy  Director  for 
Safety  and  Facilities.  National 
Institute  of  Standards  &  Technology. 
Gaithersburg.  MD  20899-3200. 
Appointment  Expires:  12/31/03. 
Dennis  Swyt  iC),  Chief.  Precision 
Engineering  Division.  Manufacturing 
Engineering  Laboraton. ,  National 
Institute  of  Standards  &  Technology. 
Gaithersburg.  MD  20899-8210, 
Appointment  Expires:  12/31/02 
Kathleen  Taylor  (C).  Chief,  Employment 
and  Labor  Law  Division.  Assistant 
General  Counsel  for  Administration. 
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Office  nf  llie  General  Counsel.  Office 
of  the  Secretary.  Washington.  DC 
20230.  Appointment  Expires:  12/31/ 
03, 
Susan  Zevin  (C).  Deputy  Director, 
.,  Information  Technology  Lahorator\\ 
Information  Technology  Laboratory. 
National  Institute  of  Standards  & 
Technology,  Gaithersburg.  MD  20899- 
8400.  Appointment  Expires:  12/31/02. 

Dated:  November  20.  2001. 
Phillip  |.  Bond, 

(  yder  .beiTcftirv  of  Commerce  for  Technology. 
Technology  Administration.  Department  of 
Commerce. 
IKK  Doc.  01-2967,'5  Filed  11-28-01;  8:45  am) 

BILLING  CODE  3510-18-M 


COMMITTEE  FOR  THE 
IMPLEMEffTATlON  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Burma 
(Myanmar) 

\..\f'r!it)f>r  J  1    2001. 

AGENCY:  Committee  for  the 

implementation  of  Textile  Agreements 

ICITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  C'ustoms  establishing 

limits 

EFFECTIVE  DATE:  lanuarv  1.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  .Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  I'.S.  Customs 
website  at  http://vvww.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexaitd  doc. gov 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 
A.  '  i.t  I'lna  as  amended  (7  U.S.C.  1854); 
t.\>'i  iituf  Order  11651  of  March  3.  1972,  as 
amendi'd 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Burma  (Mvanmar)  and  exported  during 
the  period  lanuary  1.  2002  through 
December  31,  2002  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
.Agreement  on  Textiles  and  Clothing 
(ATC:). 

Pursuant  to  the  provisions  of  the  ATC, 
the  third  stage  of  the  integration  of 


textile  and  apparel  products  into  the 
General  Agreement  on  Tariffs  and  Trade 
1994  will  take  place  on  January  1,  2002 
(see  60  FR  21075.  published  on  May  1, 
1995).  Accordingly,  a  previously 
restrained  category  has  been  eliminated 
and  the  limit  for  the  remaining  products 
has  been  revised.  Integrated  products 
will  no  longer  be  subject  to  quota. 

In  the  letter  published  below,  the 
Chairman  of  CIT.A  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2002  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000). 
Information  regarding  the  availability  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

iim  Bennett,  • 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 

Committe*  for  the  Implementation  of  Textile 
Agreements 

November  23,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2002,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
prochicts  In  the  following  categories, 
produced  or  manufactured  in  Burma 
(Mvanmai)  and  exported  during  the  twelve- 
month period  beginning  on  lanuary  1.  2002 
and  extending  through  December  31,  2002.  in 
excess  of  the  following  levels  of  restraint: 


Category 


.  Twelve-month  restraint 
limit 


340/640 I  101  763  dozen 

342/642   I  27,486  dozen 

347/348 1  142  569  dozen. 

351/651  I  43,198  dozen. 

448 2.508  dozen 

647/648 26,081dozen. 

The  lindits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  tc  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  January  24,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limit*  established  for  that  period  have 


been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
Agreement  on  Tariffs  and  Trade  1994  on 
January  1.  2002  (listed  in  the  Federal  Register 
notice  published  on  May  1,  199,t,  60  FR 
21075)  which  are  e.xported  during  2001  shall 
be  charged  to  the  applic  able  2001  limits  to 
the  extent  of  any  unfilled  balances.  After 
January  1.  2002.  should  those  2001  limits  be 
filled,  such  products  shall  no  longer  be 
charged  to  any  limit. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  L'nited  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  353(a)(1). 

Sincerely. 
Jim  Bennett, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Dor.  01-296.11  Filed  11-28-01:  8:45  am] 

BILLING  CODE  3510-Dfl-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  ttie  Arab 
Republic  of  Egypt 

November  23.  2001 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  Ianuar\-  1.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Cu.stoms  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www, customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Exet.utive  Order  11651  of  Man  b  .1,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 


Egypt  and  exported  during  the  period 
Januar\-  1,  2002  through  December  31. 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC) 

In  the  letter  published  below-,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
C0RREL.AT10.N:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
FederaJ  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  m  the 
Federal  Register  at  a  later  date. 

Jim  Bennett, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Commitlee  for  the  Implementation  of  Textile 
Agreements 

November  23,  2001. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 

20229, 
Dear  Commissioner-  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  l,S,C    1854):  Executive  Order 
11651  of  March  3,  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2002.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Egypt  and 
exported  during  the  twelve-month  period 
beginning  on  lanuarv  1 ,  2002  and  extending 
through  December  31.  2002.  in  excess  of  the 
following  levels  of  restraint: 
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Category 


Twelve-month  restraint 
limit 


Fabnc  Group 

218-220.  224-227, 
313-0',  314-0?, 
315-0^.  317-0" 
and  326-0*.  as  a 
group 

Sublevels  withm 
Fabnc  Group 

218 


162.1 17,786  square 
meters. 


219 
220 
224 
225 
226 
227  . 


2,508.000  square  me- 
ters 
38,142,697  square 

meters 
38.142.697  square 

meters 
38.142,697  square 

meters 
38.142,697  square 

meters 
38,142,697  square 

meters 
38,142.697  square 

meters 


Category 


313-0 
314-0 
31&-0 

317-0 
326-0 


Levels  not  m  a  group 
300/301  


338/339 
340/640 
369-S6 

448 


Twelve-month  restraint 
limit 

70,040,920  square 
meters 

38.142  697  square 
meters 

44,791.312  square 
meters 

38.142.697  square 
meters 

2,508.000  square  me- 
ters 

15,120.341  K'lograms 
of  which  not  more 
than  4  742.270  kilo- 
grams shall  be  in 
Category  301 

4,208  146  dozen 

1,743,376  dozen 

2.207  655  Kilograms 

20,481  dozen. 


'Category  313-0   all  HTS  numbers  except 

5208  52  3035  5208  52  4035  and 

5209  51  6032 

'Category  314-0  all  HTS  numbers  except 
5209  51  6015 

^Categcrv  315-0  all  HTS  numbers  except 
5208  52  4055 

<  Category  317-0  all  HTS  numbers  except 
5208  59  2085 

5  Category  326-0  all  HTS  numbers  except 
5208  59  2015  5209  59  0015  and 
5211  59  0015 

6  Category  369-S:  only  HTS  number 
6307  10  2005 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  26,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry-  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Iim  Bennett, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Dor   01-29632  Filed  11-28-01:  8:45  am] 

BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India 

\  AHr,-'--  .  •    2001 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January-  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.■\rnold,  Interndtionai  Trade  Specialist, 
CJffice  of  Textiles  and  .Apparel,  U.S. 
Department  of  Commerce.  [202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850  or  refer  to  the  US  Customs 
website  at  http :/Wvv-w-  customs.gov   For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:;, 
otexa.ita  doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.\ulhority;  Settiuii  2U4  oi  ihe  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  1 1651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products  produced  or  manufactured  in 
India  and  exported  during  the  period 
January  1.  2002  through  December  31. 
2002  are  based  on  limits  notified  to  the 
Textiles  .Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  lATC) 

Pursuant  to  the  provisions  of  the  ATC, 
the  third  stage  of  the  integration  of 
textile  and  apparel  products  into  the 
General  .•\greement  on  Tariffs  and  Trade 
1994  Will  take  place  on  Ianuar\  1.  2002 
(see  60  FR  21075,  published  on  May  1, 
1995)  .Accordingly,  certain  previously 
restrained  categories  have  been 
modified  or  eliminated  and  a  limit  has 
been  revised.  Integrated  products  will 
no  longer  be  subJ6K:t  to  quota 

In  the  letter  published  below,  the 
Chairman  of  CIT.A  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 


59578 


Federal  Register/ Vol.  66,  No.  230 /Thursday.  November  29.  2001 /Notices 


published  on  December  28.  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date 

Jim  Bennett, 

Acting  Chairman.  Committee  for  the 
ImplfmvnUitiiin  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  23.  2001. 

Ck)mmissioner  of  Cusloms. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  .1.  1972.  as  amended;  and  the 
Uruguay  Round  .\greement  on  Textiles  and 
Clothing  (,^ TC;).  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2002.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  vv.irehouse  for  consumption 
of  cotton,  tiiaiinidde  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1,  2002  and  extending 
through  December  31.  2002.  in  excess  of  the 
following  levels  of  restraint: 


Category 


Category 

Twelve-month  restraint 
limit 

Levels  in  Group  1 

218         

21,586,018  square 

219       

meters 
94  504  814  square 

313 

meters, 
57  756  193  square 

314       

meters 
11,250  573  square 

315    

meters 
18  896  455  square 

317 

meters, 
50  864  710  square 

326     

334/634      

meters 
11,560,163  square 

meters 
201  096  dozen 

335  635 

895  277  dozen 

336-636       

1,290  776  dozen 

33a339        

5,009  403  dozen 

340/640 

2,688  391  dozen 

341      

5.376  759  dozen  of 

342,642      

wtiicn  not  more  than 
3.226  053  dozen 
shall  be  m  Category 
341-Y' 
1,812,939  dozen. 

345      

288  577  dozen 

347  348     

928  446  dozen 

351651    

383  220  dozen 

363    

369-5*  

67.457,452  numbers 
1,023  174  kilograms 
2,110  724  dozen 

641              

647/648    

1.225.678  dozen. 

Group  II 

200  201,  220,  224- 
227   237   239pt  ^. 
300   301    331  ptr 
332.  333   352, 
359pt  5   360-362, 
603  604,  611- 
620,  624-629. 
631  pt  6  633,  638. 
639   643-646 
652,  659pt   ■ 
666pt  e   845,  846 
and  852.  as  a 
group 


Twelve-month  restraint 
limit 


143.071  068  square 
meters  equivalent 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rir.o. 

The  Committee  for  the  Implementation  of 
'textile  .Xgreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lim  Bennett. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textife  .Agreements. 
[FR  Uoc.  0]-29ti29  Filed  11-2H-01;  8:45  am) 
BILLING  CODE  3510-OR-S 


'  Category  341-Y  only  HTS  numbers 
6204  22  3060  6206  30  30 1 0  6206  30  3030 
and  6211  42  0054 

Category     369-S:     only     HTS     number 

6307  10  2005 

'Categon/  239pt  :  only  HTS  number 
6209  20  5040  (diapers). 

'Category  331  pt  all  HTS  numtsers  except 
6116  104810  6116  10  1720  6116  105510. 
6116,107510,  6116  92  6410  6116,92,6420. 
6116  92  6430  6116  92  6440,  6116  92  7450. 
6116  92  7460  6116  92  7470,  6116,92  8800, 
61 16  92  9400  and  61 16  99  9510, 

''Category  359pt     all  HTS  numtiers  except 

6115  19,8010,  6117  106010  6117209010. 
6203221000,  620422  1000  6212900010 
6214  90  0010,  6406  99  1550  6505  90  1525, 
6505  90  1540,  6505  90  2060  and 
6505  90,2545, 

^^  Category  631pt    all  HTS  numt>ers  except 

6116  10  1730,  6116  104820,  6116  10  5520, 
6116  10,7520,  6116  93  8800  6116  93  9400, 
6116  99,4800  6116  99  5400  and 

6116  99.9530 

'Category  659pt  all  HTS  numbers  except 
6115  11.0010,    6115  122000     6117  102030. 

6117  20.9030  6212  90  0030,  6214  30  0000 
6214  40.0000  6406  99  1510  and 
6406  99.1540 

"  Categon/  666pt  all  HTS  numt)€rs  except 
580500.4010  6301100000  630140,0010, 
630140.0020  630' 90  0010  6302  53,0010, 
6302  53.0020     6302  53  0030     6302  93  1000, 

6302  93.2000     6303  12  0000     6303  190010 

6303  92.1000     6303  92  2010,    6303  92  2020, 

6303  99.0010     6304  1 1  2000     6304  19  1500. 

6304  19.2000.  6304  91  0040  6304  93  0000. 
6304  99.6020,  6307  90  9984  9404  90  8522 
and  9404  90  9522 

The  linits  set  forth  above  are  subject  to  * 
adjustment  pursuant  to  the  provisions  of  the 
.^TC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body- 
Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  13.  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
produ(.ts  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
Agreement  on  Tariffs  and  Trade  1994  on 
January  1.  2002  (listed  in  the  Federal  Register 
notice  published  on  May  1,  1995.  60  FR 
21075)  which  are  exported  during  2001  shall 
be  charged  to  the  applicable  2001  limits  to 
the  extent  of  any  unfilled  balances.  After 
January  1.  2002^  should  those  2001  limits  be 
filled,  such  products  shall  no  longer  be 
charged  to  any  l^it. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

November  23.  2001, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  lanuary  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://\v\v\v  customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov.  ^ 

SUPPLEMENTARY  INFORMATION: 

Authoritv:  Sec  t  ion  204  of  the  .^gricultural 
Act  of  195fi.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Korea  and  exported  during  the  period 
January'  1,  2002  through  December  31, 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

Piirsuant  to  the  provisions  of  the  ATC, 
the  third  stage  of  the  integration  of 
textile  and  apparel  products  into  the 
General  Agreement  on  Tariffs  and  Trade 
1994  will  take  place  on  January  1,  2002 
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(see  60  FR  21075.  published  on  .May  1, 
1995).  .'\ccordingly.  certain  previously 
restrained  categories  have  been 
modified  or  eliminated  and  certain 
limits  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota. 

In  the  letter  published  below,  the 
Chairman  of  CIT.A  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Jim  Bennett.  * 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
.Agreements 

November  23.  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  \c\  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2002,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  beginning  on  January  1,  2002  and 
extending  through  December  31,  2002,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Twelve-month  restraint 
limit 


Group  I 

200-220  224-V\ 
224-0^   225-227. 
300-326   360- 
363   369pt  ,  3, 
400^14   469pt  ,•«, 
603   604   611- 
620  625-629 
666pt  ^  as  a 
group 

Sublevels  within 
Group  I 

200    

201  

218 

219 

224-V  


248,235  339  square 
meters  equivalent 


536.720  kilograms 
3.113.606  kilograms 
10  879  484  square 

meters 
9.906  522  square  me- 
ters 
12,488  686  square 
meters 


Category 


Twelve-month  restraint 
limit 


300/301 

313 


314 

315 

317/326 


363 
410 

604 
611 


613/614 

617 

619'620 

624 

625/626/627/62a'629 

Group  II 

237  239pt  6. 

331pt  '.  332-348 
351    352   359pt., 
433-438   440- 
448   459-We, 
459pt  '^   631pt. '0, 
633-648  651. 
652   659- 
H^ '.659-5 '2  and 
659pl  '3  as  a 
group 

Sublevels  within 
Group  II 

237    

239pt     

333334/335 


3,649  502  kilograms 

59,474.510  square 
meters 

33  160,379  square 
meters 

20.029,567  square 
meters 

22,102,274  square 
meters 

1,273  696  numbers 

3,776,838  square  me- 
ters 

466,128  kMograms 

4,351  794  square  me- 
ters 

7,252  989  square  me- 
ters 

6.014  675  square  me- 
ters 

100,521  986  square 
meters 

10,614.131  square 
meters 

18,567  652  square 
meters 

568  345  209  square 
meters  equivalent. 


336 

338/339 
340 


341  

342/642 

345 

347/348 
351/651 

352 

433 

434 

435 

436 

438 

440 

442 

443 

444  

445/446  . 

447  

448  

459-W  .. 
631  pt      .. 


72.174  cJozen. 

291  836  kilograms 
326  385  dozen  ot 
which  not  more  thar 
166,820  oozeh  shar 
tie  in  Category  335 
68,975  dozen 
1.450  598  dozen 
754.311  dozen  ot 
which  not  more  than 
39"  663  dozen  shai' 
t)e  m  Category  340- 

200  297  dozen 
262  334  dozen. 

140  923  dozen. 
536  720  dozen. 
275,588  dozen, 
214  455  dozen. 
14,372  dozen 
7  371  dozen 
37  462  dozen  . 
15,859  dozen. 
63  582  dozen. 
204  872  dozen. 
53  592  dozen 
322,056  numtiers 
58,400  numbers 
53  915  dozen. 
91.983  dozen 
37.703  dozen 
101  987  Kilograms 
73.592  dozen  pa.rs. 


Category 


Twelve-month  restraint 
limit 


633/634/635 


636    

638  639  . 
640-0 '5 
640-0^6 

641  


643  

644  

545'646      

64:^648    

659-H       _. 

659-S  

Level  in  Group  III 
852  as  a  group  .. 


Levels  not  in  a  group 

845   

846   


1.384.034  dozen  of 
which  not  more  than 
1 56  946  dozen  shall 
be  in  Category  633 
and  not  more  than 
584  890  dozen  shall 
t>e  in  Category  635 
297.611  dozen 
5,388  526  dozen 
3.234  81S  dozen. 
2,695  682  dozen 
1,093  330  dozen  of 
which  not  more  than 
4''  297  dozen  shall 
be  m  Category  641- 
Y'" 
809.992  numbers 
1,218,597  numbers 
3,705.445  dozen 
1.412,150  dozen 
1.469  293  kilograms 
215,889  Kilograms 

13.291.359  square 
meters  equivalent 

2  3" 5  056  dozen 
823  868  dozen 


'  Category  224-V  only 
580-'  21  0000  5801  23  0000 
58C-  25  0010,  5801  25  0020 
5801  26  0020  5801  31  0000 
580134  0000  5801.35.0010 
5801  36  0010  and  5801  36  0020 

-^Category  224-0    all  remaining  HTS  num- 
bers in  Category  224 

Categony  369Dt  all  HTS  numbers  except 
4202  12  4000  4202  12  8020  4202 ''2  8060 
4202  22  4020  4202  22  4500 
4202  32  400C'  4202  32  953C 
4202  92  3016  4202  92  6091 
5601  21  009C'  5701  90  1020 
5702  1 0  902C  5702  39  201 0 
5702  49  1 080  5702  59  1 000 
5702  99^090  5705  00  2020 
5807  10  0510  5807  90  0510 
630130  0020  6302  511000 
6302  5'  300C'  6302  51  4000 
6302  60  OOX      6302  9"  0005 

6302  9"  0045      6302  9"  0050 

6303  ■"  DOOC      530391  OC'"0 

6304  9'  0020     6304  92  OOOC' 

6306  ' "  0000     6307  10  i020 

6307  90  3010     6307  90  4010 

6307  90  8910  6307  90  8945 
630?  90  9982  6406  1 0  :'7O0 
9404  90  804C  ana  9404  90  9505 

"Category  469p'  ai:  HTS  nj-^be's  except 
5601  29  0020  5603  94  '  C 1 C  6304  1 9  3040 
6304  9^  0050     6304  99  i50Ci     6304  99  6010 

6308  00  OOiQ  and  6406  10  9020 
Category  666p!     ai    HTS  numtjers  except 


HTS  numt)ers 
5801  24  0000. 
5801  26  0010. 
5801  33  0000 
5801  35  0020 


4202  22  8030 
4202  92  1  500 
5601  -C  1000 
570"  90  2020, 
5702  49  1020 
5702  99  1010 
5805  OC'  3000 

6301  30  0010. 

6302  51  2000, 
6X'2  60  0010 
6302  91  0025 
6302  91  0060 
5303  91  0020 
6305  20  0000, 
6307  10 1090 
6307  90  5010. 
6307  90  9905. 
9404  90  1 000 


5805  00  401C 

6301  40  0020 

6302  53  0020 

6302  93  2000 

6303  92  1000 

6303  99  0010 

6304  "  9  200C' 
6304  99  6020 
and  9404  90  9522 

-  Category  239pl 
6209  20  5040  (diapers) 


630"  10  0000 
630"  9*:  OC'"C 

6302  53  0C3C 

6303  1 2  OOOC' 

6303  92  2010 

6304  1 1  200C' 
6304  91  0040 
63C~  9C'  9984 


6301  40  0010 

6302  53  0010 

6302  93  1000. 

6303  19  0010 

6303  92  2020 
5304  1 9  1 500. 

6304  93  0000. 
9404  90  8522 


only  HTS   numt)er 
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^Category  331  pt  all  HTS  numbers  except 
6116  10  1720  6116  104810,  6116  105510, 
6116  10  7510  6116  92  6410  6116  92  6420, 
6116  92  6430  6116  92  6440  6116  92  7450, 
6116  92  7460     6116  92  7470     6116  92  8800 

6116  92  9400  and  6116  99  9510 
"Category     459-W      only     HTS     number 

6505  90  4090 

'Category  459pt  ail  HTS  numbers  except 
6505  90  4090  (Categorv  459-W) 

6115198020     6117101000     6117102010, 

6117  20  9020  6212  90  0020  6214  20  0000, 

6405  20  6030  6405  20  6060  6405  20  6090, 

6406  99  1 505  6406  99  1 560 

-Category  63ipt  all  HTS  numbers  except 
6116  10  1730  6116  10  4820  6116  10  5520. 
6116  10  7520  6116  93  8800  6116  93  9400. 
6116  99  4800      6116  99  5400     and 

6116  99  9530 

"Category  659-H  only  HTS  numbers 
6502  00  9030  6504  00  9015,  6504  00  9060. 
6505  90  5090  6505  90  6090  6505  90  7090 
and  6505  90  8090 

'^Category  659-S  only  HTS  numbers 
6112310010,  6112310020  6112410010. 
6112410020,  6112410030  6112410040. 
6211111010  6211111020  621112  1010 
and  6211  12  1020 

'^Categop/  659pt  all  HTS  numbers  except 
6502  00  9030  6504  00  9015  6504  00  9060 
6505  90  5090  6505  90  6090,  6505  90  7090, 
6505  90  8090  (Category  659-H); 

6112310010  6112310020  6112410010. 
6112  410020,  6112  410030  6112  410040 
6211111010,  6211111020  621112  1010 
621112  1020  (Category  659-S) 

6115  110010,    6115  122000     6117  102030 

6117  20  9030  6212  90  0030,  6214  30  0000 
6214  40  0000  6406  99  1510  and 
6406  99  1540 

'■"Category  340-D  only  HTS  numbers 
6205  20  201 5  6205  20  2020  6205  20  2025 
and  6205  20  2030 

'''Category  640-D  only  HTS  numbers 
6205  30  20 1 0  6205  30  2020 ,  6205  30  2030 
6205  30  2040  6205  90  3030  and 

6205  90  4030 

'6  640-O   only  HTS  numbers  6203  23  0080 

6203  29  2050  6205  30  1000  6205  30  2050 
6205  30  2060  6205  30  2070.  6205  30  2080 
and  6211  33  0040 

''Category     641 -Y      only     HTS     numbers 

6204  23  0050      6204  29  2030.     6206  40  3010 
and  6206  40  3025 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Produt.ts  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  14,  2000  )  to  the 
extent  of  anv  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
,\greement  on  Tariffs  and  Trade  1994  on 
January  1,  2002  (listed  in  the  Federal  Register 
notice  published  on  May  1.  1995.  60  FR 
21075)  which  are  exported  during  2001  shall 
be  c:harged  to  the  applicable  2001  limits  to 
the  extent  of  any  unfilled  balances.  After 
lanuary  1,  2002,  should  those  2001  limits  be 
filled,  such  products  shall  no  longer  be 
charged  to  any  limit. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below. 


Category 


Conversion  factor 
(Square  meters  equiv- 
alent/category unit) 


333/334/335  

369-L'670-L7870 


633/634  635 
63a639  


33.75 

3.8  < — (for  changes  to 

year  2001  limit  for 

group  VI) 
34.1 
12.96 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 

Sincerely, 
|im  Bennett, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  01-29624  Filed  11-28-01:  8:45  am] 

BILLING  CODE  3510-OR-S 

j 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Levels  for  Certain 
Wool  and  Man-Made  Fitier  Textile 
Products  Produced  or  Manufactured  in 
the  United  Mexican  States 

November  23.  2001. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
levels  under  the  North  America  Free 
Trade  Agreement. 

EFFECTIVE  DATE:  Tanuar\-  1.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(3uota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
vvfbsite  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

In  order  to  implement  Annex  300-B 
of  the  North  American  Free  Trade 
Agreement  (NAFTA),  restrictions  and 
consultation  levels  for  certain  cotton, 


wool  and  man-made  fiber  textile 
products  from  Mexico  are  being 
established  for  the  period  beginning  on 
January  1 .  2002  and  extending  through 
December  31.  2002. 

These  restrictions  and  consultation 
levels  do  not  apply  to  NAFTA 
originating  goods,  as  defined  in  Annex 
300-B.  Chapter  4  and  Annex  401  of  the 
NAFTA,  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to 
textile  and  apparel  goods  that  are 
assembled  in  Mexico  from  fabrics 
whollv  formed  anci  cut  in  the  United 
States  and  exported  from  and  re- 
imported  into  the  United  States  under 
Harmonized  Tariff  Schedule  of  the 
United  States  item  9802.00.90. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  implement 
levels  for  the  2002  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Jim  Bennett. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  23.  2001. 

Commissioner  of  Customs. 
Deportment  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  .\gricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3.  1972.  as  amended:  and  the 
North  .-Kmerican  Free  Trade  .Agreement 
(NAFTA),  between  the  Governments  of  the 
United  States,  the  Lmited  .Mexican  States  and 
Canada,  vou  are  directed  to  prohibit,  effective 
on  lanuary  1.  2002,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  beginning  on 
lanuary  1,  2002  and  extendmg  through 
December  31 .  2002,  in  excess  of  the  following 
levels: 


UMI 


Category 


Twelve-month  limit 


410 

433 
443 
611 


397,160  square  me- 
ters 

11.000  dozen. 

205,286  numbers 

1.267.710  square  me- 
ters 
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The  levels  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of 
Annex  300-B  of  the  NAFTA. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  levels  for  that  year  (see 
directive  dated  October  26.  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  levels  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  levels  set 
forth  in  this  directive. 

The  foregoing  levels  do  not  appiv  to 
NAFTA  originating  goods,  as  defined  in 
Annex  300-B.  Chapter  4  and  Annex  401  of 
the  NAFT.A.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to  textile 
and  apparel  goods  that  are  assembled  in 
Mexico  from  fabrics  wholly  formed  and  cut 
in  the  United  States  and  exported  from  and 
re-imported  into  the  United  States  under 
Harmonized  Tariff  Schedule  of  the  United 
States  item  9802.00.90. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Iim  Bennett. 

.\(  ling  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Dor  01-29630  Filed  11-28-01;  8:45  am] 

BILUNG  CODE  3Sia-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Nepal 

November  23.  2001. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc, gov. 


SUPPLEMENTARY  INFORMAUON: 

Authority:  Section  204  of  the  Agricultural 

Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executfve  Order  11651  of  March  3.  1972  as 
amended. 

The  Bilateral  Textile  Agreement. 
effected  by  exchange  of  notes  dated  Mav 
30  and  June  1 .  1986.  as  amended  and 
extended,  and  Memorandum  of 
Understanding  (MOU)  dated  July  13. 
2000  between  the  Governments  of  the 
United  States  and  Nepal  establish  limits 
for  the  period  Januar\-  1.  2002  through 
December  31.  2002 

These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Nepal. 

In  the  letter  published  below,  the 
Chairman  of  CIT.^  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  l"nited  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Iim  Bennett, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committe*'  for  the  Implementation  of  Textile 
Agreements 

November  23.  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasurv,  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Exec:utive  Order 
1 1651  of  March  3.  1972,  as  amended:  the 
Bilateral  Textile  Agreement,  effected  bv 
exchange  of  notes  dated  May  30  and  June  1 . 
1986.  as  amended  and  extended:  and  the 
.Memorandum  of  I'nderstanding  dated  July 
1 3.  2000  between  the  Governments  of  the 
United  States  and  .Nepal,  you  are  directed  to 
prohibit,  effective  on  January  1,  2002,  entr>' 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Nepal  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2002  and  extending 
through  December  31 ,  2002,  in  excess  of  the 
following  levels  of  restraint: 


Category 


336/636 

340 

341  


Twelve-month  restraint 
IJmrt 


325.259  dozen. 
427.070  dozen 
1.186.561  dozen 


Category 


Twelve-month  restraint 

limit 


342/642 I  372,736  dozen 

347/348 961  95i  dozen 

363   8  698  466  numbers 

369-S'  [  1,043  347  Kilograms 

640 I  214.942  dozen 

641  484.640  dozen 


'  Category      369-S 
6307  10  2005 


only      HTS      number 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  Nepal. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  2.  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Nepal. 

In  earning  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entn,-  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Iim  Bennett. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Dor  01-29625  Filed  11-28-01:  8:45  am) 

BILUNG  CODE  3S10-On-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Oman 

November  23,  2001 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  Internationdl  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  LIS. 
Department  of  Commerce  (202)  482- 
4212   Fur  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
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927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http. //www. customs. gov.  For 
information  nn  embargoes  and  quota  re- 
openings.  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa  ita  doc  gov 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Acl  of  1956.  as  amended  (7  U.S.C.  1854); 
Exec  utive  Order  1 1651  of  March  3.  1972.  as 
iimt'nili'ii 

The  miport  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Oman  and  exported  during  the  period 
lanuarv  1.  2002  through  December  31, 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitnring  Body  pursuant  to 
the  IJruguav  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  third  stage  of  the  integration  of 
textile  and  apparel  products  into  the 
Cieneral  .Agreement  on  Tariffs  and  Trade 
1994  will  take  place  on  January  1.  2002 
(see  60  FR  2107,5.  published  on  May  1, 
1995).  Accordingly,  a  certain  previously 
restrained  category  has  been  eliminated 
and  a  certain  limit  has  been  revised. 
Integrated  products  will  no  longer  be 
subject  to  quota. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  2002  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATIC3N:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000) 
information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

[im  Bennett. 

Ai  tmii  (.hiiinnan.  Committee  for  the 
Implvturntdtian  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.■XRreements 

.November  2A.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  C^ommissioner:  Pursuant  to  section 
204  of  the  .\gricuitural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3.  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (,'\TC).  you  are  directed  to  prohibit, 
effertive  on  January  1,  2002.  entry  into  the 
I  nilk'(i  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of(()ttf)n  and  man-made  fiber  textile 
products  in  the  following  categories, 
produt.ed  or  manufactured  in  Oman  and 
t'xported  during  the  twelve-month  period 
bfginning  on  January  1.  2002  and  extending 


through  December  31,  2002,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

334/634 

173.191  dozen. 

335/635 
338/339 
340/640 
341/641 
347/348 
647/648 


334,869  dozen. 
694.855  dozen 
334,869  dozen 
251,151  dozen 
1.197,157  dozen 
473,429  dozen. 


The  Urtits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  5,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  to  be  integrated  into  the  General 
.Agreement  on  Tariffs  and  Trade  1994  on 
lanuary  1.  2002  (listed  in  the  Federal  Register 
notice  published  on  May  1.  1995.  60  FR 
21075)  which  are  exported  during  2001  shall 
be  charged  to  the  applicable  2001  limits  to 
the  extent  of  any  unfilled  balances.  After 
January  I.  2002.  should  those  2001  limits  be 
filled,  such  products  shall  no  longer  be 
charged  to  any  limit.  « 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Slates  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
)im  Bennett, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  01-29627  Filed  11-28-01;  8;45  am] 
BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Qatar 

Ni.wmb'^r  2:f.  .iOOl. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Qatar  and  exported  during  the  period 
January  1.  2002  through  December  31, 
2002  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2002  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000). 
Information  regarding  the  2002 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Jim  Bennett. 

Actmi;  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  23.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  .^gricultural  Act  of  19.56.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3.  1972.  as  amended;  and  the 
IJruguav  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit. 
effective  on  January  1.  2002.  entry  into  the 
United  States  for  i  onsumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Qatar  and 
exported  during  the  twelve-month  period 
beginning  on  |anuar\  1.  2002  and  extending 
through  December  31,  2002,  in  excess  of  the 
following  levels  of  restraint: 


Federal  Register /Vol.  66.  No.  230/ Thursday,  November  29.  2001 /Notices 


59583 


Category 


Twelve-month  restraint 

limit 


340/640 642.173  dozen 

341/641  296.388  dozen 

347/348 ;  731,089  dozen 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  vear  (see 
directive  dated  October  27.  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrving  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entr>-  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  nf  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerelv. 
lim  Bennett, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .^greements. 
[FR  Doc.  01-29626  Filed  11-28-01;  8:45  am) 

BILUNG  CODE  3510-OH-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Russia 

November  23.  2001 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  January  1.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  qiiota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854). 


Executive  Order  11651  of  .March  3.  1972.  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  13.  1996  and  September  9.  1996. 
as  amended  on  Februar\-  26.  2001.  and 
April  30.  2001.  between  the 
Governments  of  the  United  States  and 
the  Russian  Federation  establishes  a 
limit  for  wool  textile  products  in 
Category  435  for  the  period  January  1, 
2002  through  December  31,  2002. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  the  period  Januarv  1 .  2002 
through  December  31 .  2002 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Russia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000) 
Information  regarding  the  availabilitv  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

|im  Bennett, 

.\cting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  23.  2001 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended;  and  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  13.  1996  and 
September  9.  1996.  as  amended  on  February 
26.  2001.  and  April  30.  2001.  between  the 
Governments  of  the  United  States  and  the 
Russian  Federation,  you  are  directed  to 
prohibit,  effective  on  lanuarv  1.  2002.  entrv 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textde  products  in  Categon,  435, 
produced  or  manufactured  in  Russia  and 
exported  during  the  period  beginning  on 
lanuary  1,  2002  and  extending  through 
December  31.  2002,  in  excess  of  56.309 
dozen  ' 

Products  in  the  above  categorv  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limit  for  that  vear  (see 
directive  dated  May  18,  2001)  to  the  extent 


of  any  unfilled  balance.  In  the  event  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  Stales 
applies  the  WTO  agreement  to  Russia. 

In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entn,'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
(im  Bennett. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFRDof    01-29628  Filed  11-28-01;  8:45  am) 

BILUNG  CODE  3S10-OR-S 


'  The  hmit  sp!  forth  above  is  .subiect  to  adiustmeni 
pursuant  lo  the  current  bilateral  agreement  between 
the  Governments  of  the  I'nited  States  and  the 
Russian  Federation. 


DEPARTMENT  OF  ENERGY 

National  Energy  Technoiogy 
Laboratory;  Notice  of  Availability  of  a 
Financial  Aaslstance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratory  Department  of  Energy 
(DOE). 

ACTION:  .Notice  of  availability  of  a 
Financial  Assistance  Solicitation, 

SUMMARY:  Notice  is  hereby  given  of  the 

intent  to  issue  Financial  Assistance 
Solicitation  No  DE-PS26-02NT41422 
entitled  Development  of  Technologies 
and  Capabilities  for  Developing  Coal. 
Oi!  and  Gas  Energy  Resources.  The 
Department  of  Energy  (DOE).  National 
Energy  Technology  Laboratory-  (NTTL), 
is  conducting  this  solicitation  to 
competitively  seek,  cost-shared 
applications  for  research  and 
development  of  technologies  enabling 
development  of  energy  resources 
needed  to  ensure  the  availability  of 
affordable  energy  for  the  Nation's  future. 
DATES:  Potential  applicants  are  required 
tu  submit  a  bnef.  not  to  exceed  four 
pages,  pre-application  A  response  to 
the  pre-applications  either  encouraging 
or  discouraging  submission  of  a 
comprehensive  application  will  be 
communicated  to  the  applicant  within 
about  30  days  of  the  closing  date  for  the 
pre-application  All  pre-applicafions 
must  be  submitted  through  the  industry- 
Interactive  Procurement  System  (UPS) " 
system  in  accordance  with  the 
instructions  in  the  solicitation  The 
solicitation  will  be  available  on  DOE 
NETL's  Internet  address  at  http 
w\s-v^-.netl  doe  gov/busmess  and  on  the 
"Industr\'  Interactive  Procurement 
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System"  (UPS)  Web  page  located  at 
http://e-center.doe.gov  on  or  about 
November  15.  2001.  The  deadhne  for 
submission  of  pre-applications  and 
comprehensive  appHcations  for  each  of 
the  three  evaluation  periods  will  be 
identified  in  the  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ldrr\-  D  Gillham.  MS  921-162.  U.S. 
Department  of  Energv.  National  Energy 
Technologv  Laboratorv.  P.O.  Box  10940, 
626  Cochrans  Mill  Road,  Pittsburgh.  PA 
15236-0940,  E-mail  Address: 
gillham®netl  doe.gov.  Telephone 
Number  (412)386-5817. 
SUPPLEMENTARY  INFORMATION:  Through 
this  solicitation,  NETL  seeks 
applications  in  the  following  fourteen 
(14)  separate  (i.e.,  stand  alone)  Areas  of 
Interest; 

Coal  &■  Environmental  Systems 

(1)  Combustion  Systems 

(2)  Gasification  Technologies 

(3)  Environmental  &  Water  Resources 

(4)  Sequestration 

(5)  Power  Systems  Advanced  Research 

(6)  Vision  21 

Strategic  Center  for  Natural  Gas 

[7]  Fuel  Cells 

(8)  Gas  Exploration,  Production  & 
Storage 

(9)  Infrastructure  Reliability 

Fuels  &•  Energy  Efficiency 

(10)  Natural  Gas  Processing 

(11)  Transportation  Fuels  &  Chemicals 

(12)  Fuels  Advanced  Research 

Petroleum 

(13)  Oil  and  Gas  Environmental: 
Upstream 

(14)  Oil  and  Gas  Environmental: 
Downstream  Processing,  Heavy  Oil 
Upgrading  Technologies  and 
Fundamental  Science  for  Enhanced 
Environmental  Performance  at 
Refineries 

Applicants  must  select  and  target  only 
one  (1)  Area  of  Interest  per  application. 
DOE  anticipates  the  award  of  multiple 
cost-sharing  cooperative  agreements 
under  each  Area  of  Interest. 
Approximately  517  million  of  DOE 
funds  is  planned  for  this  solicitation 
which  will  cover  all  Areas  of  Interest 
and  all  evaluation  periods.  It  is 
anticipated  that  a  total  of  20-30  awards 
will  be  made  as  a  result  of  this 
solicitation.  In  accordance  with  Section 
3002  of  the  Energy  Policy  Act  (EPAct), 
a  minimum  of  20%  cost  share  will  be 
required  for  each  project.  This 
solicitation  includes  multiple  closing 
dates  and  uses  a  Two-Step  Application 
process  for  each  closing  date.  Under 
Step  1,  applicants  will  submit  a  pre- 


application  for  consideration.  After 
agency  consideration,  the  applicant  will 
receive  a  notification  that  the 
submission  of  a  comprehensive 
application  is  either  encouraged  or 
discouraged.  After  notifications  through 
the  IIPS  system,  applicants  will  have 
about  30  days  to  prepare  and  submit  the 
comprehensive  application.  Offerors  are 
hereby  notified  that  comprehensive 
applications  received  on  or  before  the 
pre-apphcation  due  date  will  be 
discarded  prior  to  evaluation,  and  will 
not  be  evaluated.  Applications 
submitted  by.  or  on  behalf  of:  (1) 
Another  Federal  agency  (OFA);  (2)  a 
Federally  Funded  Research  and 
Development  Center  (FFRDC)  sponsored 
by  another  Federal  agency;  or  (3)  a 
Department  of  Energy  (DOE) 
Management  and  Operating  (M&O) 
contractor  will  not  be  eligible  for  an 
award  under  this  solicitation.  OFAs, 
FFRDCs  and  M&Os  will  not  be  eligible 
to  respond  directly  to  this  solicitation, 
nor  may  they  participate  as  a  teaming 
member  or  subcontractor  under  any 
application.  Applications  from  OFAs. 
FFRDCs  or  M&Os.  or  applications  which 
include  an  OFA.  FFRDC  or  M&O  as  a 
team  member  or  subcontractor  will  not 
be  evaluated. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS.  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  subscribe 
to  the  Business  Alert  Mailing  List  at 
http://\^■\v^v. netl.doe.gov/business.  Once 
vou  subscribe,  you  will  receive  an 
announcement  by  E-mail  that  the 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 


Issued  in  Pittsburgh,  PA.  on  November  1, 
2001. 
Dale  A.  Siciliano, 

Deputy  Director.  Acquisition  and  Assistance 

Division. 

(FR  Doc.  01-29634  Filed  1 1-28-01;  8:45  am) 

BILLING  CODE  5450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-27-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Certificate  Application 

November  23.  2001. 

Take  notice  that  on  November  15, 
2001.  Florida  Gas  Transmission 
Company  (Florida  Gas).  1400  Smith 
Street,  Houston.  Texas  77002.  filed  an 
application  for  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA), 
as  amended,  and  the  Federal  Energ}' 
Regulator^'  Commission's  (the 
Commission)  Rules  and  Regulations 
thereunder.  Florida  Gas  requests 
authorization  to:  1)  construct,  install, 
own.  operate  and  maintain  certain 
facilities  to  provide  up  to  85.356 
dekatherms  per  day  (Dth/d)  of  average 
annual  incremental  firm  natural  gas 
transportation  service;  and.  2)  roll-in  the 
costs  associated  with  the  proposed 
expansion  of  its  facilities  with  Florida 
Gas'  Incremental  System  under  Rate 
Schedule  FTS-2.  all  as  more  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission,  and  open  for 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
wwv^-.  fere. gov  using  the  'RIMS"  link, 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Following  its  open  seasons, 
Florida  Gas  contracted  for  firm 
transportation  service  with  four 
shippers  (Shippers):  Orlando  Utilities 
Commission  (OUC);  Reliant  Energy 
Services.  Inc.:  and.  two  LDC's.  South 
Florida  Natural  Gas.  and.  City  of 
Leesburg. 

The  facilities  will  consist  of:  (i) 
Mainline  Expansions,  which  involve 
improvements  along  Florida  Gas's 
existing  pipeline  in  Alabama.  Florida. 
Louisiana,  and  Mississippi  including  (a) 
approximately  5.3  miles  of  36-inch 
diameter  pipeline  loops  (in  Baldwin  and 
Mobile  Counties.  Alabama),  (h) 
approximately  20.1  miles  of  30-inch 
diameter  pipeline  loops  (in  Bradford, 
Clay.  Suwaruiee,  and  Washington 
Counties.  Florida),  (c)  compression 
increases  totaling  18,600  horsepower  at 
ten  locations  (in  Mobile  County. 
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Alabama:  Citrus.  Gadsden.  Gilchrist. 
Orange,  Santa  Rosa.  Taylor,  and 
Washington  Counties.  Florida; 
Washington  Parish.  Louisiana:  and 
Perr\-  County,  Mississippi),  and  (d) 
associated  mainline  valves,  piping,  and 
appurtenant  pipeline  facilities:  and  (ii) 
Other  Expansions,  which  include  (a) 
approximately  1.3  miles  of  6-inch 
diameter  pipeline  lateral  loop  in  Lake 
County.  Florida:  (b)  approximately  1.4 
miles  of  16-inch  lateral  loop  extension 
in  Brevard  County.  Florida;  and.  (c) 
approximately  5.2  miles  of  16-inch 
pipeline  lateral  in  Orange  County, 
Florida  from  Florida  Gas'  existing  26- 
inch  pipeline  (Stanton  Lateral),  and  (d) 
associated  valves  and  appurtenant 
pipeline  facilities.  Florida  Gas  will 
construct  one  new  meter  station  for 
service  to  OUC  from  the  Stanton  Lateral 
pursuant  to  its  Blanket  Certificate  issued 
in  Docket  No.  CP82-553.  21  FERC  f 
62.235. 

Florida  Gas  requests  that  the 
Commission  issue  a  preliminan.- 
determination  on  non-environmental 
issues  by  March  1 .  2002  and  a  final 
determination  on  all  certificate  issues 
on  or  before  September  1.  2002  so:  (1) 
construction  can  begin  by  December  1 . 
2002;  (2)  deliveries  can  commence  to 
Shippers  by  June  1.  2003;  and.  (3)  the 
remaining  facilities,  including  those 
essentia]  to  OUCs  Plant  Stanton's 
commercial  operation,  can  be 
operational  by  November  1.  2003.  The 
cost  of  the  facilities  is  estimated  to  be 
approximately  $105.4  million. 
Incremental  firm  transportation  service 
of  up  to  121,000  Dth/d  summer  peak 
volumes  (85.356  Dth/d  average  annual) 
will  be  rendered  to  the  Shippers 
pursuant  to  Florida  Gas'  Rate  Schedule 
FTS-2.  The  Shippers  will  pay 
incremental  rates  to  compensate  Florida 
Gas  for  the  costs  of  the  Phase  VI 
Expansion  Fhroject  facilities. 

Questions  regarding  this  filing  should 
be  directed  to  Mr.  Stephen  T.  Veatch. 
Director  of  Certificates  and  Regulatory- 
Reporting,  Florida  Gas  Transmission 
Co..  1400  Smith  Street.  Suite  3997.  P.O 
Box  1188,  Houston,  TX  77251-1188  or 
call  (713)853-6549. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  13.  2001. 
file  with  the  Federal  Energy  Regulator*- 
Commission.  888  First  Street.  NE, 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 


person  obtaining  party  status  will  be 
placed  on  the  ser\'ice  list  maintained  by 
the  Secretar>-  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  ever\-  other  partv  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  wav  to 
participate  is  by  filing  with  the 
Secretary-  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's' 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Envirorunental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminan,-  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary'  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 


non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal.  It  IS  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  fudge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comments,  protests  and  intenentions 
may  be  filed  electronicaliv  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission  s  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  [r  . 

Acting  Secretary. 

fFRDor   01-29619  Filed  11-28-01 .  8  45  am) 

BILLING  COOC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-28-0O0) 

International  Transmission  Company; 
Notice  of  Filing 

November  23,  2001 

Take  notice  that  on  November  21, 
2001.  International  transmission 
Company  filed  an  Application  for 
Authorization  to  Transfer  loint  Open 
Access  transmission  tariff  and  Related 
Agreements  pursuant  to  Section  203  of 
the  Federal  Power  .\ct 

Since  the  Midwest  ISO  is  scheduled 
to  begin  providing  transmission  service 
on  Ianuar>-  1.  2002.  International 
Transmission  respectfully  requested 
that  the  Commission  grant  a  shortened 
(fourteen  (14)  day)  notice  period  in  this 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv'  Regulator)-  Commission.  888 
First  Street.  NE.  VVashington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214)  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
5.  2001   Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
^^^^^\■  fpn:.gov  using  the  "RIMS"  link, 
select  "  Docket* "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  .385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

l.inwood  A.  Watson,  jr.. 

Acting  Sri  rrtiirw 

IFK  l)u(    01 -2'mi8  Filed  11-28-01:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-30-000,  et  al.] 

BIythe  Energy,  LLC.  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  20.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  BIythe  Energy.  LLC 

(Docket  No.  EG02-.10-000I 

Take  notice  that  on  November  14. 
JOOl .  Blvthe  Energy.  LLC  (the 
.■\pplicdnt).  with  its  principal  office  at 
The  Grace  Building.  41st  Floor,  1114 
Avenue  of  the  Americas.  New  York.  NY 
10036-7790.  filed  with  the  Federal 
Energv'  Regulatf)ry  Commission 
(Commission!  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

.\pplicant  states  that  it  is  a  Delaware 
limited  lidbihty  company  engaged 
directlv  and  exclusively  in  the  business 
of  developing  and  operating  an 
approximately  .S20  MW  generating 
facility  located  in  BIythe.  California. 
Electric  energy  produced  by  the  facility 
will  be  sold  at  wholesale  or  at  retail 
exclusively  to  foreign  consumers. 

Conimf'nf  date:  December  11.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER02-57-OOOI 

Take  notice  that  on  November  16. 
2001.  Southwest  Power  Pool.  Inc.  (SPP) 
submitted  a  notice  of  withdrawal  of 
filing  with  the  Federal  Energy 
Regulatory'  Commission  (Commission)  a 


service  agreement  for  Firm  Point-to- 
Point  Transmission  Service  with 
Southwestern  Public  Service  Marketing. 

A  copy  of  the  withdrawal  filing  was 
served  on  Southwestern  Public  Service 
Marketing  as  well  as  all  parties  included 
on  the  Commission's  official  service  list 
established  in  this  proceeding. 

Comment  date:  December  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Calpine  Construction  Finance 
Company,  L.P. 

[Docket  No.  ER02-16&-O001 

Take  notice  that  on  November  16, 
2001,  Calpine  Construction  Finance 
Company,  L.P.  (CCFC)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Withdrawal  of 
the  amended  Direct  Power  Transaction 
Confirmation  under  its  market-based 
rate  schedule  in  the  above-referenced 
docket  number,  filed  on  October  24. 
2001. 

Comment  date:  December  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Carolina  Power  &  Light  Company 

(Docket  No.  ER01-2301-O021 

Take  notice  that  on  November  16. 
2001,  Carolina  Power  &  Light  Company 
(CP&L)  submitted  its  compliance  filing 
in  the  above-captioned  proceeding  in 
accordance  with  Ordering  Paragraph  C 
of  Carolina  Power  &  Light  Company.  97 
FERC  1  61.063  (October  19,  2001). 

Copies  of  the  filing  were  served  upon 
the  official  service  list  in  this 
proceeding. 

Comment  date:  December  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 

[Docket  No.  EROl-2301-0021 

Take  notice  that  on  November  16. 
2001,  Carolina  Power  &  Light  Company 
(CP&L)  submitted  its  compliance  filing 
in  the  above-captioned  proceeding  in 
accordance  with  Ordering  Paragraph  C 
of  Carolina  Power  &  Light  Company.  97 
FERC  H  61,063  (October  19,  2001). 

Copies  of  the  filing  were  served  upon 
the  official  service  list  in  this 
proceeding. 

Comment  date:  December  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Services,  Inc. 

jDockat  No.  EROl-602-0121 

Take  notice  that  on  November  16. 
2001,  in  compliance  with  the  Federal 
Energj'  Regulatory  Commission 
(Commission)  letter  Order  dated 
October  17,  2001  Southern  Company 


Services,  Inc.  (SCS).  as  agent  for 
Alabama  Power  Company.  Georgia 
Power  Company.  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively.  Southern  Companies), 
tendered  for  filing  rate  schedules 
compliant  with  Commission  Order  No. 
614  for  certain  Southern  Companies 
Rate  Schedules.  These  Rate  Schedules 
are  Mississippi  Power  Company  First 
Revised  Rate  Schedule  FERC  No.  145 
and  Southern  Operating  Companies 
First  Revised  Rate  Schedule  FERC  No. 
78. 

Comment  date:  December  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Coral  Canada  US,  Inc. 

IDor.kpt  No.  ER(n-.H)17-<)inl 

Take  notice  that  on  November  16, 
2001.  Coral  Canada  US.  Inc.  (Seller) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  its  petition  filed  on 
September  5.  2001.  which  requested  the 
Commission  for  an  order:  (1 )  Accepting 
Seller's  proposed  FERC  rate  schedule 
for  market-based  rates:  (2)  granting 
waiver  of  certain  requirements  under 
subparts  B  and  C  of  part  35  of  the 
regulations,  and  (3)  granting  the  blanket 
approvals  normally  accorded  sellers 
permitted  to  sell  at  market-based  rates. 
Comment  date:  December  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Inter-Power/ AhlCon  Partners,  L.P. 

[Docket  No.  QF87-h  i2-00fil 

Take  notice  that  on  November  13. 
2001,  Inter-Power/ AhlCon  Partners. 
LP..  2591  Wexford-Bayne  Road,  Suite 
204,  Sewickley.  PA  15143  submitted  for 
filing  an  application  for  Commission 
recertification  as  a  qualifying  small 
power  production  facility  pursuant  to 
section  292.207(b)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Compient  date:  December  13.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  m.otions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
H-MTv./e/r.gov  using  the  "RIMS  "  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary-. 

(FR  Doc  01-29616  Filed  11-28-01:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-22-000.  et  al.] 

UtiliCorp  United  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  21.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc. 

I  Docket  No.  EC02-22-000| 

Take  notice  that  on  November  15. 
2001,  UtiliCorp  United  Inc.  filed  with 
the  Federal  Energy  Regulatorv 
Commission  (Commission)  a 
supplement  to  its  application  for 
Commission  approval  pursuant  to 
section  2C3  of  the  Federal  Power  Act 
and  section  33  of  the  Commission's 
regulations  for  authorization  to 
reacquire  the  approximately  10  percent 
of  the  shares  of  Aquila,  Inc.  held  by  the 
public. 

Comment  date:  December  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  UtiliCorp  United  Inc. 

[Docket  No.  EC02-24-0001 

Take  notice  that  on  November  14, 
2001,  as  supplemented  on  November  15. 
2001.  UtiliCorp  United  Inc.  (UtiliCorp) 
filed  with  the  Federal  EnergN-  Regulator*' 
Commission  (Commission)  an 
application  for  approval  of  the  transfer 
of  operational  control  over  certain 
specified  transmission  facilities  of  its 
Missouri  Public  Service,  St.  Joseph 
Light  and  Power  and  WestPlains 
Energy-Kansas  divisions  to  the  Midwest 


Independent  System  Operator.  Inc. 
pursuant  to  section  203  of  the  Federal 
Power  Act  and  section  33  of  the 
Commission's  regulations  The  specified 
facilities  were  omitted  from  UtiliCorp's 
August  20.  2001  application  in  Docket 
No.  ECOl-142-000. 

Comment  date:  December  5.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Miranf  Zeeland.  LLC 

[Docket  No.  EG02-31-OOOJ 

Take  notice  that  on  November  16. 
2001,  Mirant  Zeeland,  LLC  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Mirant  Zeeland  is  a  Delaware  limited 
liability  company  that  intends  to 
construct,  own.  and  operate  a  568  MW 
generation  facility  at  a  site  in  Zeeland. 
Michigan.  Mirant  Zeeland  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale. 

Comment  date:  December  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  San  Diego  Gas  &  Electric  Company 
(Complainant,  v.  Sellers  of  Energy-  and 
Ancillary  and  Services  Into  Markets 
Operated  By  the  California 
Independent  System  Operator  and  the 
California  Power  Exchange, 
Respondents,  et  al.) 

[Docket  Nos.  ELOO-95-051  and  ELOO-98- 
045] 

Take  notice  that  on  November  7, 
2001.  and  .November  8.  2001  Errata,  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  a  filing 
with  the  Federal  Energy  Regulatorv 
Commission  (Commission)  to  comply 
with  the  Commission  s  October  23.  2001 
"Order  Accepting  in  Part-and  Rejecting 
in  Part  Portion  of  Compliance  Filing 
Related  to  Outage  Coordination."  San 
Diego  Gas  &  Electric  Company,  et  al..  97 
FERC  161. 066 

The  ISO  states  that  it  has  served 
copies  of  this  filing  upon  the  Public 
Utilities  Commission  of  the  State  of 
California,  all  parties  of  the  official 
service  lists  maintained  by  the  Secretary 
for  Docket  Nos  ELO(>-95-000.  et  al..  and 
all  entities  that  have  entered  into 
Participating  Generator  Agreements 
with  the  ISO. 


Comment  dafe  December  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  International  Transmission  Company 

[Doi.ket  Nu    fc.Ru2-.i=il-00Uj 

Take  notice  that  on  November  16, 
2001,  International  Transmission 
Company  (ITC)  tendered  for  filing  with 
the  Federal  Energy  Regulators- 
Commission  (Commission)  the 
Generator  Interconnection  and 
Operating  Agreement  betv\een  ITC  and 
DTE  East  China  LLC  (the  .Agreement),  as 
a  service  agreement  under  ITC  s  Open 
Access  Transmission  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  1) 
and  is  designated  as  Service  Agreement 
No.  130  The  .Agreement  provides  the 
general  terms  and  conditions  for  the 
interconnection  and  parallel  operation 
of  East  China's  electric  generating 
facility  located  in  East  China  township. 
Michigan  The  Agreement  shall 
continue  from  the  effective  date  through 
the  date  on  which  the  Facility 
permanently  ceases  commercial 
operations  unless  terminated  earlier  as 
permitted  and  provided  for  under  the 
.Agreement. 

Comment  date:  December  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-352-O00| 

Take  notice  that  on  November  16, 
2001.  Southern  Company  Services,  Inc., 
as  agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Interconnection  Agreement  between 
Georgia  Power  and  Southern  Power 
Company  (Southern  Power)  for  Goat 
Rock  CC  Unit  2  (the  .Agreement),  as  a 
service  agreement  under  Southern 
Operating  Companies'  Open  .Access 
transmission  tariff  (FERC  Electric  Tariff, 
Fourth  Revised  Volume  No  5J  and  is 
designated  as  Service  .Agreement  No. 
417  The  .Agreement  provides  the 
general  terms  and  conditions  for  the 
interconnection  and  parallel  operation 
of  Southern  Power's  electric  generating 
facility  located  in  I^ee  County.  .Alabama. 
The  Agreement  terminates  fortv  (40) 
years  from  the  effective  date  unless 
terminated  earUer  by  mutual  written 
agreement 

Comment  date  December  7  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Commonwealth  Edison  Company 

(Docket  No,  EK02-:i,5.H-OO0! 

Take  notice  that  on  November  16. 
2001  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  two  Form 
of  Service  Agreements  for  Firm  Point- 
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To-Point  Transmission  Service  between 
ComEd  and  Alliant  Energy  (Alliant),  one 
Form  of  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Serv  ice 
between  ComEd  and  Dynegy  Power 
Marketing.  Inc  (Dynegy),  and  five  Form 
of  Service  Agreements  for  Firm  Point- 
To-Point  Transmission  Service  between 
ComEd  and  Exelon  Generation 
Company.  LLC  (Exelon)  under  the  terms 
of  ComEd's  Open  Access  Transmission 
Tariff  (OATT)  Copies  of  this  fihng  were 
served  on  AlUant.  Dynegy  and  Exelon 

ComEd  requests  an  effective  date  of 
Ianuar\-  1,  2002.  for  the  Service 
Agreements  with  Alliant.  Dynegy  and 
Exelon.  and  accordingly  seeks  waiver  of 
the  Commission's  notice  requirements. 

Comment  date:  December  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  California  Independent  System 
Operator  Corporation 

IDockiet  No  ER02-354-O00I 

Take  notice  that  on  November  16. 
2001 .  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  First  Revised  Service 
Agreement  No.  410  Under  ISO  Rate 
Schedule  No.  1.  which  is  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  County  Sanitation  District  No. 
2  of  Los  Angeles  County.  The  ISO  has 
revised  the  PGA  to  update  the  list  of 
generating  units  listed  in  Schedule  1  of 
the  PGA.  The  ISO  requests  that  the 
agreement  be  made  effective  as  of 
August  22.  2001. 

The  ISO  states  that  this  filing  has  been 
served  on  County  Sanitation  District  No. 
2  of  Los  Angeles  County  and  the 
California  Public  Utilities  Commission. 

Comment  date:  December  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  New  York  State  Electric  &  Gas 
Corporation 

I  Docket  .No.  ER02-355-OOO1 

Take  notice  that  on  November  16. 
2001.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatorv- 
Commission  (Commission)  pursuant  to 
Section  35  13  of  the  Commissions 
Regulations.  18  CFR  35.13  (2000).  a 
fully  executed  service  agreement 
(Service  Agreement)  between  NYSEG 
and  Kaleida  Health  (Kaleida).  Under  the 
Service  Agreement,  NYSEG  may 
provide  capacity  and/or  energy  to  in 
accordance  with  NYSEGs  FERC  Electric 
Tariff,  Original  Volume  No.  3. 

NYSEG  has  requested  wavier  of  the 
notice  requirements  that  the  Service 
Agreement  becomes  effective  as  of 
September  26.  2001.  NYSEG  has  served 


a  copy  of  this  filing  upon  the  New  York 
State  Public  Service  Commission  and 
Kaleida. 

Comment  date:  December  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER02-356-000J 

Take  notice  that  on  November  16, 
2001 .  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  35.13  of  the 
Commission's  Regulations,  18  CFR 
35.13  (2000).  a  fully  executed  service 
agreement  (Service  Agreement)  between 
NYSEG  and  Pro-Energy  Development, 
LLC  d/b/a  Pro-Energy  Resources  (Pro- 
Energy).  Under  the  Service  Agreement, 
NYSEG  may  provide  capacity  and/or 
energv  to  Pro-Energy  in  accordance  with 
NYSEGs  FERC  Electric  Tariff,  Original 
Volume  No.  3. 

NYSEG  has  requested  wavier  of  the 
notice  requirements  that  the  Service 
Agreement  becomes  effective  as  of 
September  28,  2001.  NYSEG  has  served 
a  copy  of  this  filing  upon  the  New  York 
State  Public  Service  Commission  and 
Pro-Energy. 

Comment  dafe;  December  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

11.  Cleco  Power  LLC 

IDocket  .No.  fc;R02-357-OOOl 

Take  notice  that  on  November  16, 
2001,  Cleco  Power  LLC  (Cleco)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  forSale  of  Power  and  Energy 
with  the  City  of  Natchitoches,  Louisiana 
as  a  long-term  service  agreement  under 
Cleco's  market  based  rates  tariff.  The 
Service  Agreement  is  designated  as 
Cleco  Power  LLC  Service  Agreement 
No.  26  to  FERC  Electric  Tariff.  Original 
Volume  No.  2. 

Comment  date:  December  7,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER02-358-OO0! 

Take  notice  that  on  November  16. 
2001.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Termination 
of  the  1983  Interconnection  Agreement 
between  PG&E  and  Silicon  Valley  Power 
(SVP)  on  file  with  the  Commission  as 
First  Revised  PG&E  Rate  Schedule  FERC 
No.  85  and  a  proposed  Interconnection 
Agreement  (lA)  between  PG&E  and  SVP. 
The  lA  supersedes  the  1983 
Interconnection  Agreement  and  is 


intended  to  provide  for  the  continued 
interconnection  of  the  PG&E  and  SVT 
electric  systems. 

Copies  of  this  filing  have  been  served 
upon  SVP,  the  California  Independent 
System  Operator  Corporation  and  the 
California  Public  Utilities  Commission. 

Comment  date:  December  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  No.  ER02-3.=>9-O00l 

Take  notice  that  on  November  16, 
2001 .  New  York  State  ElecU-ic  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Section  35.13  of  the  Commission's 
Regulations.  18  CFR  35.13  (2000),  a 
fully  executed  service  agreement 
(Ser\'ice  Agreement)  between  NYSEG 
and  VVegman's  Food  Markets,  Inc. 
(Wegman).  Under  the  Service 
Agreement,  NYSEG  may  provide 
capacity  and/or  energy  to  Wegmen  in 
accordance  with  NYSEGs  FERC  Electric 
Tariff,  Original  Volume  No.  3. 

NYSEG  has  requested  wavier  of  the 
notice  requirements  that  the  Service 
Agreement  becomes  effective  as  of 
September  28,  2001.  NYSEG  has  served 
a  copy  of  this  filing  upon  the  New  York 
State  Public  Service  Commission  and 
Wegmen. 

Comment  date:  December  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wvi-w. fere. gov  using  the  "RIMS"  link, 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Wat!>on.  Jr., 

Acting  Secretary-. 

[FR  Doc.  01-29617  Filed  11-28-01;  8:45  ami 

BILLING  CODE  671 7-01 -f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7110-3] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Voluntary 
Certification  In  Lieu  of  Chloroform 
Minimum  Monitoring  Requirements  for 
Direct  and  Indirect  Discharging  Mills  In 
the  Bleached  Papergrade  Kraft  and 
Soda  Subcategory  of  the  Pulp,  Paper, 
and  Paperboard  Point  Source  Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  Voluntan.-  Certification  in 
Lieu  of  Chloroform  Minimum 
Monitoring  Requirements  for  Direct  and 
Indirect  Discharging  Mills  in  the 
Bleached  Papergrade  Kraft  and  Soda 
Subcategor\'  of  the  Pulp,  Paper,  and 
Paperboard  Point  Source  Categon,',  EPA 
ICR  No.  2015.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  December  31,  2001 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  2015.01  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsvlvania  Avenue, 
NW..  Washington,  DC  20460-0001 :  and 
to  Office  of  Information  and  Regulator\' 
Affairs.  Office  of  Management  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW..  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Sandv  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epa.gov.  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://wwvi\epa.gov/icr  md 
refer  to  EPA  ICR  No.  2015.01.  For 
technical  information  about  the 
collection  contact  Mr.  Ahmar  Siddiqui 


by  telephone  at  (202)  260-1826.  or  by  e- 
mail  at  siddiqui. ahmar&epa  gov 
SUPPLEMENTARY  INFORMATION:  Title: 
Voluntan,  Certification  in  Lieu  of 
Chloroform  Minimum  Monitoring 
Requirements  for  Direct  and  Indirect 
Discharging  Mills  in  the  Bleached 
Papergrade  Kraft  and  Soda  Subcategorv 
of  the  Pulp,  Paper,  and  Paperboard 
Point  Source  Categor\-  (EPA  ICR  No. 
2015.01).  This  is  a  new  collection. 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  imposed 
minimum  monitoring  requirements  on 
bleached  papergrade  kraft  and  soda 
(subpart  B)  mills  under  40  CFR  part  430 
as  part  of  the  final  Cluster  Rules 
promulgated  on  April  15.  1998  See  63 
FR  18504.  These  provisions  require 
direct  and  indirect  discharging  subpart 
B  mills  to  monitor  their  effluent  for 
certain  pollutants,  including 
chloroform,  at  specified  frequencies.  See 
40  CFR  430.02.  EPA  is  considering 
promulgating  an  amendment  to  the 
Cluster  Rules  to  allow  direct  and 
indirect  discharging  subpart  B  mills,  for 
a  particular  fiber  line,  to  demonstrate 
compliance  with  applicable  chloroform 
limitations  and  standards  under  40  CFR 
part  430  in  lieu  of  the  minimum 
monitoring  requirements  specified  in  40 
CFR  430.02  by  voluntarily  certif\'ing 
two  sets  of  circumstances.  EPA 
proposed  that  amendment  on  .^pril  15, 
1998.  See  61  FR  18796.  First,  the  mill 
would  need  to  certif\-  that  the  fiber 
line(s)  in  question  is/are  not  using 
elemental  chlorine  or  hypochlorite  as 
bleaching  agents  Second,  the  mill 
would  need  to  certif>-  that  the  fiber 
line(s)  in  question  maintain(s)  certain 
process  and  operating  conditions  that 
the  facility  has  demonstrated  achieve 
compliance  with  applicable  chloroform 
limitations.  (The  proposed  rulp  would 
require  mills  wishing  to  emplov  the 
certification  alternative  to  monitor  for 
chloroform  at  the  minimum  frequencv 
required  bv  40  CFR  430.02  for  at  least 
two  years  prior  to  being  eligible  to  make 
the  certification  discussed  above.)  EPA 
is  also  considering  requiring 
participating  mills  to  submit  a  brief 
report  summarizing  the  results  of  the 
initial  compliance  demonstration  period 
and  subsequently  submit  periodic 
certifications  confirming  that  the 
participating  fiber  Iine(s)  continues  to 
operate  within  the  range  of  process  and 
operating  conditions  documented 
during  the  initial  compliance 
demonstration  period. 

The  burden  associated  with  these 
additional  voluntary'  reporting 
requirements  is  expected  to  be  offset  by 
a  substantial  savings  in  burden  and 
costs  that  would  otherwise  be  incurred, 


pursuant  to  the  minimum  monitoring 
frequency  and  duration  at  40  CFR 
430.02,  to  comply  with  applicable 
chloroform  effluent  limitations  and 
stcmdards. 

All  data  submitted  by  mills  as  part  of 
the  initial  compliance  demonstration 
and  claimed  as  confidential  business 
information  (CBI)  would  be  maintained 
pursuant  to  40  CFR  part  2  when  EPA  is 
the  permitting  authority,  and  pursuant 
to  regulations  governing  such 
information  when  States  are  the 
permitting  authorities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320  8ld), 
solicitmg  comments  on  this  collection 
of  information  was  published  on  March 
19.  2001  (66  FR  15424-15427).  EPA 
received  one  comment,  which  is 
addressed  in  the  ICR. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  voluntaiy  collection  of  information 
is  estimated  to  average  six  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology'  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifving 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Operations  that  chemical Iv  pulp  wood 
fiber  using  kraft  or  soda  methods  to 
produce  bleached  papergrade  pulp, 
paperboard,  coarse  paper,  tissue  paper, 
fine  paper,  and/or  paperboard. 

Estimated  S'umber  of  Respondents: 
80 

Frequency  of  Response:  not  less  than 
annually  for  direct  dischargers  and  not 
less  than  twice  annually  for  indirect 
dischargers. 

Estimated  Total  Annual  Hour  Burden: 
480  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  ccstsi:  SO. 
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Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  2015.01  in 
any  correspondence. 

Dated:  November  20,  2001. 
Oscar  Morales. 

Diivrtor.  Cjilh'ction  Strategies  Division. 

|FR  Doc;.  01-29652  Filed  11-28-01;  8:45  am] 

BILLING  CODE  6560-50-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7109-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Facility 
Ground-water  Monitoring 
Requirements 

AGENCY:  Environmental  Protection 
Agency (EPA) 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3.501  ft  sfq  ).  this  document  announces 
that  the  following  Information 
Colk'ction  Request  (ICR)  has  been 
forwarded  to  the  Offict^  of  Management 
and  Budget  (OMB)  for  review  and 
approval    "Reporting  and 
Recordkeeping  Requirements  for 
Facility  Ground-water  Monitoring 
Requirements  ':  (JMB  Control  Number 
2050-003.3.  expiration  date  November 
30,  2001.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  December  31,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No  0959  11  and  OMB  Control 
No.  2050-0033,  to  the  following 
addresses;  Susan  Auby.  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsvlvania  Avenue, 
NW.,  Washington,  DC  20460-0001;  and 
ti)  Office  of  lnf(jrmation  and  Regulatory 
.-\ffairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  W.R  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
E-Mail  at  auby. susan'&ppamail. epa.gov 
or  download  off  the  Internet  at  http:// 
ixMiv. epa. guv/icr  dnd  refer  to  EPA  ICR 


No.  0959.11.  For  technical  questions 
about  the  ICR  contact  Sara  Rasmussen 
by  phone  at  703-308-8399,  by  facsimile 
at  (703)  308-8609.  bv  mail  at  "the  Office 
of  Solid  Waste  (5303W),  United  States 
Environmental  Protection  Agency,  Ariel 
Rios  Building.  1200  Pennsylvania 
Avenue.  NW.,  Mailcode  5303W, 
Washington,  DC  20460  or  e-mail  at 
rasmussen.sara@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Facility  Ground-water  Monitoring 
Requirements.  OMB  Control  Number 
2050-0033.  EPA  ICR  Number  0959.11. 
expiration  date  November  30.  2001, 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  This  ICR  examines  the 
ground-water  monitoring  standards  for 
permitted  and  interim  status  facilities  at 
40  CFR  parts  264  and  165,  as  specified 
The  ground-water  monitoring 
requirements  for  regulated  units  follow 
a  tiered  approach  whereby  releases  of 
hazardous  contaminants  are  first 
detected  (detection  monitoring),  then 
confirmed  (compliance  monitoring),  and 
if  necessary,  are  required  to  be  cleaned 
up  (corrective  action).  Each  of  these        •'' 
tiers  requires  collection  and  analysis  of 
ground-water  samples.  Owners  or 
operators  that  conduct  ground-water 
monitoring  are  required  to  report 
information  to  the  oversight  agencies  on 
releases  of  contaminants  and  to 
maintain  records  of  ground-water 
monitoring  data  at  their  facilities.  The 
goal  of  the  ground-water  monitoring 
program  is  to  prevent  and  quickly  detect 
releases  of  hazardous  contaminants  to 
ground-water,  and  to  establish  a 
program  whereby  any  contamination  is 
expeditiously  cleaned  up  as  necessary 
to  protect  human  health  and 
environment.  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  creates  a  comprehensive 
program  for  the  safe  management  of 
hazardous  waste.  Section  3004  of  RCRA 
requires  owners  and  operators  of 
facilities  that  treat,  store,  or  dispose  of 
hazardous  waste  to  comply  with 
standards  established  by  EPA  that  are  to 
protect  the  environment.  Section  3005 
provides  for  implementation  of  these 
standards  under  permits  issued  to 
owners  and  operators  by  EPA  or 
authorized  States.  Section  3005  also 
allows  owners  and  operators  of  facilities 
in  existence  when  the  regulations  came 
into  effect  to  comply  witb  applicable 
notice  requirements  to  operate  until  a 
permit  is  issued  or  denied.  This 
statutory  authorization  to  operate  prior 
to  permit  determination  is  commonly 
known  as  "interim  status."  Owners  and 
operators  of  interim  status  facilities  also 
must  comply  with  standards  set  under 


section  3004.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  June  25,  2001  (66  FR 
33579);  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  averagell8  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Entities  that  operate  surface 
impoundments,  waste  piles,  land 
treatment  units,  and  landfills  which 
manage  hazardous  waste  regulated 
under  RCR,^. 

Estimated  Number  of  Respondents: 
824. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Annual  Hour  Burden: 
96,913. 

Estimated  Total  Annualized  Capital. 
OSrM  Cost  Burden:  16,757.560. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0959  11  and 
OMB  Control  No.  2050-0033  in  any 
correspondence. 

Dated:  November  20,  2001. 
Oscar  Morales. 

Director.  Collection  Strategies  Division. 

IFR  Dot    01-2<lfi58  Filed  11-28-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7109-6] 

Agency  Information  Collection 
Activities;  Correction  of  Misreported 
Chemical  Substances  on  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory; 
Submission  to  OMB 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
fonvarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Correction  of  Misreported 
Chemical  Substances  on  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventor\'  (EPA  ICR 
No,  1741.03;  OMB  Control  No.  2070- 
0145).  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  estimated 
cost  and  burden.  The  Federal  Register 
document  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information,  was  published 
on  February  12,  2001  (66  FR  9842).  EPA 
received  no  comments  on  this  ICR 
during  the  comment  period. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  December  31, 
2001, 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1741.03  and  OMB  Control 
No,  2070-0145,  to  the  following 
addresses:  Sandy  Farmer,  US 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code:  2822),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
and  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  bv  phone  on  (202) 
260-2740,  by  e-mail: 
"farmer.sandy@epamail.epa.gov."  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1741.03  and/or  OMB 
Control  No.  2070-0145. 
SUPPLEMENTARY  INFORMATION: 

Title:  Correction  of  Misreported 
Chemical  Substances  on.the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  (EPA  ICR 


No.  1741.03;  OMB  Control  No.  2070- 
0145).  This  is  a  request  for  extension  of 
an  existing  approved  collection  that  is 
currentlv  scheduled  to  expire  on 
December  31,  2001.  Under  5  CFR 
1320.10(e)(2).  the  Agency  may  continue 
to  conduct  or  sponsor  the  collection  of 
information  while  the  submission  is 
pending  at  OMB. 

Abstract:  Section  8(b)  of  the  TSCA 
requires  EPA  to  compile  and  keep 
current  an  Inventory  of  Chemical 
Substances  in  Commerce,  which  is  a 
listing  of  chemical  substances 
manufactured,  imported,  and  processed 
for  commercial  purposes  in  the  United 
States.  The  purpose  of  the  Inventon-  is 
to  define,  for  the  purpose  of  TSCA.  what 
chemical  substances  exist  in  US 
commerce.  Since  the  Inventorv-  thereby 
performs  a  regulatory  function  by 
distinguishing  between  existing 
chemicals  and  new  chemicals,  which 
TSCA  regulates  in  different  wavs.  it  is 
imperative  that  the  Inventory  be 
accurate. 

However,  from  time  to  time.  EPA  or 
respondents  discover  that  substances 
have  been  incorrectly  described  bv 
reporting  companies  Reported 
substances  have  been  unintentionallv 
misidentified  as  a  result  of  simple 
typographical  errors,  the 
misidentification  of  substances,  or  the 
lack  of  sufficient  technical  or  analvtical 
capabilities  to  characterize  fuUv  the 
exact  chemical  substances.  EPA  has 
developed  guidelines  (45  FB  50544,  Julv 
29,  1980)  under  which  incorrectlv 
described  substances  listed  in  the 
Inventor}'  can  be  corrected.  The 
correction  mechanism  ensures  the 
accuracy  of  the  Inventors  without 
imposing  an  unreasonable  burden  on 
the  chemical  industry  Without  the 
Inventory  correction  mechanism,  a 
companv  that  submitted  incorrect 
information  would  have  to  file  a 
premanufacture  notification  (PMN) 
under  TSCA  section  5  to  place  the 
correct  chemical  substance  on  the 
Inventory  whenever  the  previously 
reported  substance  is  found  to  be 
misidentified.  This  would  impose  a 
much  greater  burden  on  both  EPA  and 
the  submitter  than  the  existing 
correction  mechanism. 

Responses  to  the  collection  of 
information  are  voluntary  Respondents 
may  claim  all  or  part  of  a  notice 
confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by.  and  in  accordance  with, 
the  procedures  in  TSCA  section  14  and 
40  CFR  part  2  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 


currentlv  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1,0 
hours  per  response.  Burden  means  the 
total  time,  effort  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  complv  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information,  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers  and  importers  of 
chemical  substances,  mixtures  or 
categories. 

Frequency  of  Collection:  On  occasion. 

Estimated  No.  of  Respondents:  200. 

Estimated  Total  Annual  Burden  on 
Respondents:  200  hours. 

Estimated  Total  Annual  Costs: 
S16.150. 

Changes  in  Burden  Estimates  There 
is  no  change  in  the  estimated  burden 
associated  with  this  ICR  as  compared 
with  the  ICR  most  recentlv  approved  bv 
OMB. 

According  to  the  procedures 
prescribed  in  5  CFR  1320  12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated:  November  19,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Di\ision. 

(FR  Doc.  01-29659  Filed  11-28-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7109-«] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Assessntent  of  EPA  Compliance 
Assistance  Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approv  al:  Assessment  of 
Compliance  Assistance  Projects,  OMB 
Control  Number  2020-0015,  expiration 
date  December  31.  2001.  The  ICR 
describes  the  nature  of  the  information  . 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instruction. 
DATES:  Comments  must  be  submitted  on 
or  before  December  31 ,  2001 . 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1860.02  and  OMB  Control 
Number  2020-0015,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460-0001;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW..  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Aubv 
at  EPA  by  phone  at  (202)  260-4901  or 
by  e-mail  at  auby.susan@epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1860.02.  For  technical  questions 
about  the  ICR  contact  Ms.  Lynn 
Vendinello  at  (202)  564-7066. 
SUPPLEMENTARY  INFORMATION: 

Title  Assessment  of  EPA  Compliance 
Assistance  Projects,  OMB  Control  No 
2020-0015,  EPA  ICR  Number  1860.02. 
expiration  date  December  31.  2001. 

Abstract:  This  information  collection 
determines  how  well  EP.^  compliance 
assistance  tools  and  services  meet 
customers  needs  and  to  assess  the 
effectiveness  of  the  assistance  activities. 
This  will  be  a  voluntary  collection  of 
information  to  gauge  customer 
satisfaction  with  the  compliance 
assistance  projects,  measure  any 
resulting  changes  in  knowledge  and/or 
behavior,  and  evaluate  any 
environmental  and  human  health 
impacts.  EPA  proposes  to  use 
assessment  surveys  to  provide  the 
agency  with  feedback  on  the  compliance 
assistance  documents,  onsite  visits, 
telephone  assistance,  web  sites,  and 
compliance  assistance  seminars  and 
workshops  delivered  by  headquarters 
and  regional  compliance  assistance 
programs  to  the  regulated  community. 
This  feedback  will  lelp  EPA  improve 


the  quality  and  delivery  of  compliance 
assistance  tools  and  services.  This  ICR 
will  only  provide  anecdotal  data  for  the 
purpose  of  informing  EPA  of  the 
effectiveness  of  compliance  assistance 
tools,  and  customer  satisfaction  with 
those  tools.  All  assessments  undertaken 
under  this  ICR  will  adhere  to  specific 
conditions  to  ensure  that  data  is 
collected  and  used  properly  and 
efficiently.  The  information  collection  is 
voluntary,  and  will  be  limited  to  non- 
sensitive  data  concerning  the  quality  of 
compliance  assistance  activities.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  August 
31.  2001  (66  FR  45982);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  9  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Business  or  other  for  profit.  Federal 
Government,  or  State.  Local,  and  Tribal 
Government. 

Estimated  Number  of  Respondents: 
25.676. 

Frequency  of  Response:  One  time. 

Estimated  Total  Annual  Hour  Burden: 
3.956. 

Estimated  Total  Annualized  Capital, 
06-M  Cost  Burden:  0 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 


Please  refer  to  EPA  ICR  No.  1860.02  and 
OMB  Control  No.  2020-0015  in  any 
correspondence. 

Dated:  November  20,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 

[PR  Doc.  01-29660  Filed  11-28-01;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7109-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Minimum 
Monitoring  Requirements  for  Direct 
and  Indirect  Discharging  Mills  in  the 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory  and  the  Papergrade 
Sulfite  Subcategory  of  the  Puip,>aper, 
and  Paperboard  Point  Source  Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Minimum  Monitoring  Requirements  for 
Direct  and  Indirect  Discharging  Mills  in 
the  Bleached  Papergrade  Kraft  and  Soda 
Subcategory  and  the  Papergrade  Sulfite 
Subcategory  of  the  Pulp.  Paper,  and 
Paperboard  Point  Source  Category.  EPA 
ICR  No.  1878.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  December  31.  2001. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1878.01  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Envirorunental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue. 
NW..  Washington,  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epa.gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at 
http://www.epa.gov/icr  and  refer  to  EPA 
ICR  No.  1878.01.  For  technical 
information  about  the  collection  contact 
Mr.  Ahmar  Siddiqui  by  telephone  at 
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(202)  260-1826.  or  by  e-mail  at 
siddiqui.ahmar@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Minimum  Monitoring 
Requirements  for  Direct  and  Indirect 
Discharging  Mills  in  the  Bleached 
Papergrade  Kraft  and  Soda  Subcategorj' 
and  the  Papergrade  Sulfite  Subcategory 
of  the  Pulp.  Paper,  and  Paperboard 
Point  Source  Category  (EPA  ICR  No. 
1878.01).  This  is  a  new  collection. 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  imposed 
minimum  monitoring  requirements  on 
bleached  papergrade  kraft  and  soda 
(subpart  B)  and  papergrade  sulfite 
(subpart  E)  mills  under  40  CFR  part  430 
as  part  of  the  effluent  limitations 
guidelines  and  standards  promulgated 
on  April  15,  1998  (63  FR  18504).  With 
approval  of  this  ICR.  the  permitting  and 
pretreatment  control  authority  must 
require  applicable  facilities  subject  to 
subparts  B  or  E  to  monitor  their  effluent 
for  adsorbable  organiclialides  (AOX), 
2,3, 7 ,8-tetrachl  orodibenzo-p-dioxin 
(TCDD),  2,3,7,8-tetrachlorodibenzofiiran 
(TCDF),  chloroform,  and  12  chlorinated 
phenolics  at  specified  frequencfes.  See 
40  CFR  430.02.  Under  40  CFR 
122.41(e)(4).  the  discharger  must  then 
report  these  monitoring  results  to  the 
permitting  or  pretreatment  control 
authority  using  either  Discharge 
Monitoring  Reports  (DMRs)  or  Periodic 
Comphance  Reports  (PCRs).  These 
additional  minimum  monitoring 
requirements  and  corresponding 
additional  reporting  requirements  are 
necessary  to  demonstrate  compliance 
with  the  effluent  limitations  guidelines 
and  standards  promulgated  at  40  CFR 
part  430.  subparts  B  and  E.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  March 
19,  2001  (66  FR  15424-15427).  EPA 
received  no  comments. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  392  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 


of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  operations  that 
chemically  pulp  wood  fiber  using  kraft 
or  soda  methods  to  produce  bleached 
papergrade  pulp,  paperboard,  coarse 
paper,  tissue  paper,  fine  paper,  and/or 
paperboard;  and  those  operations  that 
chemically  pulp  wood  fiber  using 
papergrade  sulfite  methods  to  produce 
pulp  and/or  paper. 

Estimated  Number  of  Respondents: 
94. 

Frequency  of  Response:  Not  less  than 
annually  for  direct  dischargers  and  not 
less  than  twice  annually  for  indirect 
dischargers. 

Estimated  Total  Annual  Hour  Burden 
36,858  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $  19,002,000 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses, 
Please  refer  to  EPA  ICR  No.  1878.01  in 
any  correspondence 

Dated:  November  11.  2001 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Doc.  01-29661  Filed  11-28-01,  8:45  am) 
BiujNGcooE  aaao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7110-61 

Notice  of  Opportunity  To  Provide 
Additionai  Information  and  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  opportunity  to  provide 
additional  information  and  comment  on 
draft  revised  Guidelines  for  Carcinogen 
Risk  Assessment  (July  1999),  availability 
of  draft  revised  Guidelines,  and 
adoption  of  draft  revised  Guidelines  as 
interim  guidance. 

SUMMARY:  EPA  is  today  announcing  its 
intent  to  proceed  to  issue  final  revised 


Guidelines  for  Carcinogen  Risk 
.Assessment  in  2002  The  .Agency  is 
soliciting  additional  scientific 
information  and  comments  that  could 
assist  us  in  completing  the  final 
Guidelines.  In  1996.  EPA  published  for 
public  comment  proposed  revisions  to 
EPA's  1986  Guidelines  for  Carcinogen 
Risk  Assessment.  Since  the  1996 
proposal,  we  have  benefitted  from 
extensive  public  comment  and  scientific 
peer  review,  including  three  reviews  by 
EPA's  Science  Advisor,-  Board  (SAB) 
EPA  scientists  are  currently  addressing 
these  comments  under  the  auspices  of 
the  Agency's  Science  Policy  Council. 
The  draft  revised  Guidelines  from 
which  the  Agency  will  proceed  to  make 
its  final  revisions  is  that  provided  to  the 
SAB  in  July  1999  (with  minor 
formatting  changes).  Even  though  EPA 
has  received  considerable  input  from 
the  public  during  the  1996  public 
conunent  period  and  thereafter,  we  are 
providing  an  additional  opportunity  for 
the  public  to  provide  (1)  information  or 
comment  on  experience  gained  in 
applying  the  1996  proposed  Guidelines 
or  the  1999  draft  revised  Guidelines  and 
(2)  other  new  information  or  comment 
that  addresses  issues  raised  during  the 
public  comment  period  and  the  SAB 
reviews.  The  major  issues  currently 
b>eing  considered  by  EPA  as  it  proceeds 
to  issue  final  Guidelines  are  identified 
in  the  Supplementary  Information 
section  of  this  notice.  Information  and 
comments  already  submitted  to  EPA 
need  not  be  resubmitted  Until  final 
Guidelines  are  issued,  the  July  1999 
draft  revised  Guidelines  will  serve  as 
EPA's  interim  guidance  to  EPA  nsk 
assessors  preparing  cancer  nsk 
assessments 

DATES:  Information  and  comments 
should  be  received  by  January  28.  2002. 
AODRESSES:  The  draft  revised 
Guidelines  for  Carcinogen  Risk 
Assessment  are  available  via  the 
Internet  from  www  epa.gov/ncea/raf/ 
cancer.htm  Also  available  here  are 
supplementary  materials  described 
within  the  Supplementary  Information 
section  of  this  notice.  A  limited  number 
of  paper  copies  of  the  draft  revised 
Guidelines  are  available  from  the 
Technical  Information  Staff  (8623D). 
NCEA-W,  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460; 
telephone:  202-564-3261:  facsimile: 
202-565-0050. 

You  may  submit  information  and 
comments  in  paper  form  or  by  e-mail 
Your  comments  will  be  most  useful  if 
you  include  appropriate  and  detailed 
supporting  rationale,  data,  and  analysis. 
Send  paper  copies  of  information  and 
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comments  (in  duplicate  if  possible)  to 
tht'  Air  Docket  at  the  address  listed 
below.  You  may  also  submit 
information  and  i:omments  via  e-mail  to 
"a-and-r-Dnckf't&f'pa.gov."  In  vour 
correspondence,  refer  to  Docket  ORD- 
CAN-2001-01.  EPA's  Air  Docket  makes 
materials  related  to  this  notice  available 
for  review  in  Public  Docket  No.  ORD- 
CAN-2001-01  at  the  following  address: 
U.S.  Environmental  Protection  Agency 
(EPA).  Air  Docket  (6102).  Room  M-1500 
(on  the  ground  floor  in  Waterside  Mall), 
401  M  Street,  SVV  ,  Washington.  DC 
20460  between  8  a.m.  and  5:30  p.m.. 
Monday  through  Friday,  except  on 
government  holidays.  You  can  reach  the 
Air  Docket  bv  telephone  at  (202)  260- 
7548.  and  by  facsimile  (202)  260-4400. 
We  may  charge  a  reasonable  fee  for 
copying  docket  materials,  as  provided  in 
40CFRpart  2 

Persons  providing  information  or 
comments  should  not  submit  personal 
information  (such  as  medical  data).  If 
you  submit  proprietary  information  for 
our  consideration,  you  should  c;learly 
separate  it  from  non-proprietary 
information  and  comments  by  labeling 
it  Confidential  Business  Information 
and  send  it  directly  to  the  contact 
person  listed  below  under  For  Further 
Information  instead  of  the  public 
docket  This  will  help  ensure  that  no 
one  inadvertently  places  proprietary 
information  in  the  public  docket. 
Acknowledgments  will  not  be  sent. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
William  P.  Wood,  Risk  Assessment 
Forum  (mail  code  8601 D),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  telephone  (202) 
564-3361.  or  send  electronic  mail 
inquiries  to  risk  forum@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1983,  the  National  Academy  of 
Sciences  (NAS)/National  Research 
Council  (NRC')  published  its  report 
entitled  Risk  Assessment  in  the  Federal 
Government:  Managing  the  Process,  In 
that  report,  the  NRC  recommended  that 
Federal  regulatory  agencies  establish 
■'inference  guidelines"  to  promote 
consistency  and  technical  quality  in  risk 
assessments  and  to  ensure  that  the  risk 
assessment  process  was  maintained  as  a 
scientific  effort  separate  from  risk 
management.  EPA  responded  to  this 
recommendation  by  publishing  a  set  of 
risk  assessment  guidelines  in  1986, 
including  Guidelines  for  Carcinogen 
Risk  Assessment  (51  FR  33992,  Sept.  24, 
1986).  These  Guidelines  set  forth 
principles  and  procedures  to  guide  EPA 
scientists  in  assessing  the  cancer  risks 
from  chemicals  or  other  agents  in  the 


environment  and  inform  the  public 
about  these  procedures.  EPA  continues 
to  revise  its  risk  assessment  guidelines 
and  to  develop  new  guidelines  as 
experience  and  scientific  understanding 
evolve.  Revisions  to  the  Guidelines  for 
Carcinogen  Risk  Assessment  are 
intended  to  make  greater  use  of  the 
increasing  scientific  understanding  of 
the  mechanisms  that  underlie  the 
carcinogenic  process.  As  part  of  that 
process,  the  Agency  published  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  in  1996  (61  FR  17960,  Apr, 
23.  1996). 

The  draft  revisions  to  the  Guidelines 
have  been  subject  to  extensive  public 
comment  and  scientific  peer  review, 
including  three  reviews  by  EPA's 
Science  Advisory  Board  (SAB).  The 
SAB  provided  its  initial  comments  to 
the  Agency  in  September  1997.  In  July 
1999,  the  SAB  provided  additional 
comments  on  major  sections  of  the  1996 
proposed  Guidelines  that  had  been 
revised  to  address  prior  SAB  and  public 
comments.  In  September  2000,  the  SAB 
provided  further  comments  on  new 
discussions  focusing  on  assessing  risks 
to  children  that  are  contained  in  the 
draft  revised  Guidelines  (July  1999). 
This  review,  while  supportive  of  EPA's 
efforts,  did  not  reach  a  consensus  on 
several  important  issues.  Such  lack  of 
consensus  is  not  uncommon  in  peer 
reviews.  Since  1996,  EPA  has  also 
hosted  scientific  workshops  on 
children's  cancer  risks  and  received 
input  from  EPA's  Children's  Health 
Protection  Advisory  Committee. 

Issues  in  Completing  the  Revised 
Guidelines 

EPA  has  commenced  the  process  to 
issue  final  Cancer  Guidelines  in  light  of 
these  reviews  and  activities,  as  well  as 
public  comments  received.  The  July 
1999  draft  revised  Guidelines  will  be 
the  basis  from  which  the  Agency  moves 
forwa»d  to  issue  final  Guidelines  and 
are  being  made  available  today.  EPA  is 
in  the  process  of  evaluating  peer  review 
and  public  comments  received  in  order 
to  determine  what  revisions  to  the  draft 
revised  Guidelines  may  be  appropriate. 
Additionally,  EPA  is  providing  an 
opportunity  for  the  public  to  provide  (1) 
information  or  comment  on  experience 
gained  in  applying  the  1996  proposed 
Guidelines  or  the  July  1999  draft  revised 
Guidelines  and  (2)  other  new 
information  or  comment  that  addresses 
issues  raised  during  the  public  comment 
period  and  in  the  SAB  reviews, 
particularly  the  1999  and  2000  SAB 
reports.  The  issues  currently  being 
considered  by  EPA  as  it  proceeds  to 
issue  final  Guidelines  are  described  in 
the  January  2001  response  to  the  SAB 


(see  Supplementary  Materials).  Issues 
include,  but  are  not  limited  to,  the 
nature  and  use  of  default  assumptions; 
definition  and  application  of  hazard 
descriptors;  identification  of 
carcinogenic  mode(s)  of  action  and,  in 
particular,  consideration  of  relevancy 
for  children  (e.g.,  the  potential  for 
differential  life  stage  susceptibility);  and 
guidance  on  the  use  of  the  margin  of 
exposure  analysis. 

Supplementary  Materials 

In  addition  to  the  )uly  1999  draft 
revised  Guidelines,  supplementary 
materials  are  available  at  the  w^ebsite 
v\'ww.epa.gov/ncea/rcif/c(incfr.btm 
relevant  to  the  development  of  the 
current  draft  revised  Guidelines.  These 
materials  include  the  SAB's  review- 
letter  (September  1997)  and  EPA's 
(March  1998)  response  covering  the 
1996  proposed  Guidelines;  the  SAB's 
review  letter  (July  1999)  summarizing 
the  January  1999  review  of  selected 
revised  sections  of  the  1996  Guidelines; 
the  SAB's  review  letter  (September 
2000)  covering  EPA's  July  1999 
revisions  to  address  the  protectitm  of 
children;  EPA's  January  2001  response 
to  the  latter  two  SAB  reviews:  a  letter 
(May  1999)  from  EPA's  Children's 
Health  Protection  Advisory  Committee 
which  presented  issues  for 
consideration  by  the  Agency;  and  a 
summary  of  a  workshop  co-sponsored 
by  EPA  on  information  needs  to  address 
children's  cancer  risk. 

Interim  Use  of  1999  Draft  Revised 
Guidelines 

Effective  immediately,  the  July  1999 
draft  revised  Guidelines  will  serve  as 
EPA's  interim  guidance  to  EPA  risk 
assessors  preparing  cancer  risk 
assessments.  As  with  all  previous 
versions  of  the  cancer  risk  assessment 
Guidelines,  the  predominant  guidance 
provided  in  the  July  1999  draft  revised 
Guidelines  is  for  risk  assessors  to  use 
the  best  science  and  risk  assessment 
techniques  available  to  them  at  the  time 
a  risk  assessment  is  conducted.  Thus, 
while  the  July  1999  draft  revised 
Guidelines  will  be  available  to  EPA  risk 
assessors  as  guidance,  any  final  cancer 
risk  assessment  may  take  a  different 
approach  depending  on  evolving 
science,  the  facts  of  a  particular  case,  or 
comments  from  peer  reviewers,  the 
public  or  others. 

Dated:  November  20.  2001 
Henry  L.  Longest  II, 

Acting  Assistant  Administrator  for  Research 

and  Development 

IFR  Doc    01-29647  Filed  11-28-01;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notice 

CANCELLATION  OF  PREVIOUSLY  ANNOUNCED 
MEETINGS: 

Tuesday.  December  4.  2001.  10  am., 
meeting  closed  to  the  public 

Thursday.  December  6.  2001.  10  a.m.; 
meeting  open  to  the  public. 

DATE  &  TIME:  Thursday.  December  6, 

2001  at  10  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

rrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §438(b).  and  title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  niles  and  procedures 

or  matters  affecting  a  particular 

employee 

PERSON  TO  CONTACT  FOR  INFORMATION:  M. 

Ron  Harris.  Press  Officer,  telephone: 
(202)694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

IFR  Doc    01-29790  Filed  11-27-01;  2:44  pml 

BILUNG  CODE  6715-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  66  FR  57967, 
November  19.  2001 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  am.  Wednesday, 
November  28.  2001 

CANCELLATION  OF  THE  MEETING:  Notice  is 

hereby  given  of  the  cancellation  of  the 

Board  of  Directors  meeting  scheduled 

for  November  28,  2001. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board, 

(202)408-2837. 

James  L.  Bothweli, 

Managing  Director. 

[FR  Doc.  01-2971.3  Filed  11-26-01;  4:15  pmj 

BILLING  CODE  6725-01 -P 

FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Meeting;  Notice  Announcing 
an  Open  Meeting  of  the  Board 

TIME  AND  DATE:  10  A.M.,  Wednesday, 
December  5,  2001. 


PLACE:  Board  Room.  Second  Floor, 
Federal  Housing  Finance  Board.  1777  F 
Street,  N.W.,  Washington.  DC  20006 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule;  Unsecured  Credit  Limits 
for  the  Federal  Home  Loan  Banks 

•  Waiver  of  Compliance  with  the 
Minimum  Liquidity  Requirements  of 
§  932.8  and  the  Unsecured  Credit 
Limits  of  §932.9 

•  Proposed  Rule:  Amendments  to  the 
Affordable  Housing  Program 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board. 
(202) 408-2837. 

lames  L.  Bothweli. 

Managing  Director. 

[FR  Doc.  01-29773  Filed  11-27-01;  2:08  pm) 

BILLING  CODE  6725-01 -P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m.  (EST).  December 
10, 2001 

PLACE:  4th  Floor,  Conference  Room 
4506,  1250  H  Street,  NW.,  Washington. 
DC. 

STATUS;  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 

November  13,  2001,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report  by 

the  Executive  Director. 

3.  Review  of  KPMG  LLP  audit  reports: 

(a)  Thrift  Savings  Plan  Billing  Process 
at  the  Untied  States  Department  of 
Agriculture,  National  Finance 
Center. 

(b)  Thrift  Savings  Plan  Annuity 
Operations  at  the  Metropolitan  Life 
Insurance  Company. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  )  Trabucco,  Director.  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  November  27.  2001. 
Elizabeth  S.  Woodruff. 

Secretary-  to  the  Board.  Federal  Retirement 

Thrift  Investment  Board. 

IFR  Doc  01-29822  Filed  11-29-01;  3:53  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee: 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Antiviral  Drugs 
.^dvisorv'  Committee. 

General  Function  of  the  Meeting:  To 
provide  advice  and  recommendations  to 
the  agency  on  FDA's  regulator^'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  12,  2001,  from  8:15 
a.m.  to  5:15  p.m. 

Location:  Holiday  Iim,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda.  MD. 

Contact:  Tara  P.  Turner,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21).  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  deliverv 
5630  Fishers  Lane,  rm.  1093),  Rockville. 
MD  20857,  301-827-7001.  e-mail: 
TurnerT@cder.fda. gov.  or  FDA  Advisory- 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12531. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  be 
updated  on  the  approval  of  biologies 
license  application  supplement  103949/ 
5002.  PEG-INTRON  (peginterferon  alfa- 
2b)  powder  for  injection.  Schering 
Corp..  indicated  for  use  alone  or  in 
combination  with  Rebetol  (ribavirin. 
USP),  for  the  treatment  of  chronic 
hepatitis  C  in  patients  with 
compensated  liver  disease  who  have  not 
been  previously  treated  with  interferon 
alpha  and  are  at  least  18  years  of  age. 

Procedure:  On  December  12,  2001. 
from  8:15  a.m.  to  12:15  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  5,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximated  10 
am  and  11  am  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notif\-  the  contact 
person  before  December  5.  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
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they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
December  12.  2001.  from  1;15  p.m.  to 
515  p.m..  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5U.S.C.  552b{c)(4)). 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
December  12,  2001,  Antiviral  Drugs 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  this  issue  to  public 
discussion  and  qualified  members  of  the 
Antiviral  Drugs  Advisor\'  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customar>'  15-day  public  notice, 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  21,  2001. 
Bonnie  H.  Malkin, 

Acting  Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 

[PR  Doc   01-29738  Filed  11-27-01,  11:15 
am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-929-931 
(Final)] 

Silicomanganese  From  India, 
Kazakhstan,  and  Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-929-931  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  India.  Kazakhstan,  and  Venezuela 
of  silicomanganese,  provided  for  in 
subheading  7202.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  I  - 


For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

EFFECTIVE  OATE:  November  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Woodley  Timberlake  (202-205-3188). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  S\V,  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
w-ww. usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminarv'  determinations 
by  the  Department  of  Commerce  that 
imports  of  silicomanganese  from  India. 
Kazakhstan,  and  Venezuela  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  April  6.  2001,  by 
Eramet  Marietta.  Inc.  (Marietta,  OH)  and 
the  Paper,  Allied-Industrial,  Chemical 
and  Energy  Workers  International 
Union,  Local  5-0639. 


'  For  purprjses  of  ihese  investigations,  the 
Depdrtment  of  Commerce  has  defined  the  subject 


merchandise  as  "all  forms,  sizes  and  compositions 
of  silicotBanganese.  except  low-carbon 
siiicomailganese.  including  silicomanganese, 
including  silicomanganese  briquettes,  fines  and 
slag."  Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron,  more  than  30 
percent  manganese,  more  than  8  percent  silicon  and 
not  more  than  3  percent  phosphorous.  Low-carbon 
silicomasganese  excluded  from  the  scope  of  these 
investigations  is  a  ferroalloy  with  the  following 
chemical  specifications:  minimum  55  percent 
manganese,  minimum  27  percent  silicon,  minimum 
4  percent  iron,  maximum  0.10  percent  phosphorus, 
maximum  0.10  percent  carbon  and  maximum  0.05 
percent  sulfur. 

-  Soma  silicomanganese  may  also  be  entered 
under  HTS  statistical  reporting  number 
7202.99.5040.  The  merchandise  covered  by  the 
scope  of  these  investigations  includes  all 
silicomanganese  (excluding  the  aforementioned 
low -carbon  silicomanganese),  regardless  of  its  tariff 
classification. 


Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary'  to  the  Commission,  as 
provided  in  §201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminarv-  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
January'  10.  2002.  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  Januarv'  24.  2002.  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary'  to  the  Commission  on  or 
before  January'  17.  2002.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
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nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  lanuarv  22. 
2002.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimonv 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f).  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  partv 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Commission's  rules;  the  deadline 
for  filing  is  )anuar\-  17.  2002.  Parties 
may  also  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commissions  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  Januar\-  31. 
2002:  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  lanuary  31. 
2002.  On  February  21.  2002,  the 
Commission  will  make  available  to 
parties  all  information  on  which  thev 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  Februarv'  25.  2002.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commissions  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §201.8  of  the 
Commission's  rules:  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§201.6,  207.3.  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§201.16(c]  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  partv  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  pubhc  or  BPI 
service  list),  and  a  certificate  of  ser\'ice 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 


Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  §207.21  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  November  26,  2001. 
Donna  R.  Koehnke. 
Secretan- 
\VR  Doc.  01-29676  Filed  11-28-01:  8:45  am] 

BH.UNG  CODE  7020-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-152] 

Notice  of  Agency  Report  Forms  Under 
0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13.  44 
U.S.C.  3506(c)(2)(A))  This  information 
collection  is  required  to  ensure  proper 
accounting  of  Federal  funds  and 
property  provided  under  grants  and 
cooperative  agreements  with  state  and 
local  governments. 
DATES:  All  comments  should  be 
submitted  on  or  before  Ianuar\-  28.  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Brundage.  Code 
HK.  National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATJON  CONTACT:  Ms. 

Nancv  Kaplan.  NASA  Reports  Officer. 
(202)  358-1372. 

Title:  Grant  Programs. 
Intergovernmental  Relations. 

OMB  Sumber:  2700-0093. 

Tv'pe  of  review:  Extension. 

Need  and  Uses:  Reporting  and 
recordkeeping  are  prescribed  under  14 
CFR  part  1274.  Information  collected 
ensures  the  accountability  of  public 
funds  and  proper  maintenance  of  an 
appropriate  internal  control  system. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

\umber  of  Respondents:  16. 

Responses  Per  Respondent:  6. 

Annual  Responses:  95. 

Hours  Per  Request:  5  hrs. 

Annual  Burden  Hours:  485. 


Frequency  of  Report:  On  Occasion 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
ttie  Administrator. 

IFR  Doc    01-29646  Filed  11-28-01:  8.45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247.  License  No.  DPR-26) 

Entergy  Nuclear  Operations.  Inc.; 
Notice  of  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  IS  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  with  regard  to  a  Petition  dated 
December  4.  2000.  filed  bv  Deborah 
Katz.  Marilyn  Elie,  Tim  ludson.  Kyle 
Rabin.  Mark  lacobs.  Paul  Gunter.  and 
Jim  Riccio.  hereinafter  referred  to  as  the 
"Petitioners"  The  Petition  was 
supplemented  on  January-  24.  2001.  The 
Petition  concerns  the  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  2  (IP2) 

The  Petitioners  requested  that  the 
Nuclear  Regulatory-  Commission  (.NRC) 
take  the  following  enforcement-related 
actions  against  Consolidated  Edison  of 
New  York  (ConEd,  or  the  licensee)  for 
IP2:  (1)  Suspend  the  license  for  the  IP2 
reactor  because  of  the  licensee's 
"persistent  and  per\asive.  negligent 
management  of  the  reactor."  (2) 
investigate  whether  the  potential 
misrepresentation  of  material  fact  by  the 
utility  regarding  "significantlv 
insufficient  "  engineering  calculations 
was  due  to  a  lack  of  rigor  and 
thoroughness  or  was  deliberate.  (3) 
revoke  the  IP2  operating  license  if  it  is 
found  that  the  licensee  deliberately 
provided  insufficient  and  false 
information.  (4)  if  the  license  is  not 
revoked,  maintain  IP2  on  the  list  of 
"agency  focus"  plants  until 
management  demonstrates  it  can  fulfill 
its  regulator)  requirements  and 
commitments.  (5)  not  approve  the 
transfer  of  the  IP2  license  until 
management  can  demonstrate  that  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  the  condition  report  backlog, 
and  the  maintenance  requirements  are 
up  to  date  and  workers  have  been 
retrained,  and  (6)  not  allow  the  IP2 
reactor  to  restart  until  the  fundamental 
breakdown  in  management  is  analyzed 
and  corrected  The  Petitioner  also 
requested  that  a  public  meeting  be  held 
to  discuss  this  matter. 

As  the  basis  for  the  December  4.  2000, 
request,  the  Petitioners  stated  that  the 
licensees  systemic  mismanagement  of 
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the  plant  resulted  in,  among  other 
things,  inconsistencies  and  inaccuracies 
in  the  UFSAR.  safety  systems  whose 
compliance  with  the  regulations  could 
not  be  verified,  design  basis  analyses 
that  might  not  be  accurate,  and  a 
UFSAR  that  may  not  be  up  to  date.  The 
Petitioners  considers  the  systemic 
mismanagement  to  be  potentially  unsafe 
and  to  be  in  violation  of  Federal 
regulations.  In  the  Petition,  a  number  of 
NRC  inspection  reports,  licensee  event 
reports,  letters  between  the  NRC  staff 
and  the  licensee,  plant  performance 
review  summaries,  and  other  documents 
were  cited  that  the  Petitioners  believe 
document  their  ccmtentions. 

On  January  24,  2001.  the  Petitioners 
and  the  licensee  met  with  the  staffs 
Petition  Review  Board.  The  meeting 
gave  the  Petitioners  and  the  licensee  an 
opportunity  to  provide  additional 
information  and  to  clarify  issues  raised 
in  the  Petition  During  the  public 
meeting,  the  Petitioners  gave  the  staff 
supplemental  information  which  the 
staff  considered  in  making  its  decision. 
The  Petitifiners  contended  that  the 
supplemental  information  provided 
further  evidence  of  the  licensee's 
mismanagement  of  the  IP2  facility. 

The  NRC  sent  a  copy  of  the  proposed 
Dire{:tors  Decision  to  the  Petitioners 
and  to  the  licensee  for  comment  on  July 
25,  2001.  The  Petitioners  responded 
with  c:omments  on  September  14,  2001. 
The  licensee  did  not  respond.  The 
Petitioners'  comments  and  the  NRC  staff 
responses  to  the  comments  can  be  found 
in  the  cover  letter  transmitting  the 
Director's  Decision  and  Attachment  1  to 
the  Director's  Decision. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  concluded  that  the 
information  contained  in  the  Petition 
and  the  supplement  does  not  warrant 
NRC  staff  action  to  suspend  or  revoke 
the  operating  Hcense  for  IP2.  Likewise, 
the  staff  finds  no  basis  for  initiating  an 
investigation  into  wrongdoing  on  the 
part  of  ConEd  These  requested  actions 
are  not  granted.  The  NRC  grants  the 
Petitioners'  request  that  IP2  remain  on 
the  list  of  agency  focus  plants  (i.e., 
plants  with  multiple/repetitive 
degraded  cornerstones).  However,  the 
NRC  staff  did  not  grant  the  Petitioners' 
roqut'st  to  define  under  what  conditions 
IP2  will  be  removed  from  the  list  of 
plants  with  multiple/repetitive 
degraded  (  ornerstones. 

in  addition,  the  staff  found  that  the 
Petitioners'  request  to  delay  or  deny  a 
request  to  transfer  the  operating  license 
for  IP2  until  the  licensee's  management 
can  demonstrate  that  the  UFSAR. 
condition  report  backlog,  and 
maintenance  requirements  are  up  to 
date,  and  that  plant  workers  have  been 


retrained  to  the  modified  UFSAR  does 
not  meet  the  requirements  for  review 
under  10  CFR  2.206.  The  reasons  for 
these  decisions  are  explained  in  the 
Director's  Decision  pursuant  to  10  CFR 
2.206  {DD-01-04).  the  complete  text  of 
which  is  available  in  ADAMS  for 
inspection  in  the  Commission's  Public 
Document  Room  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  electronically 
accessible  in  ADAMS  through  the  NRC 
Public  Electronic  Reading  Room  at 
httpJ/wwv^'. nrc.gov/reading-rm.html 
(ADAMS  Accession  No.  ML 
0103030073).  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  documents 
located  in  ADAMS  should  contact  the 
NRC  PDR  reference  staff  by  telephone  at 
1-800-397-4209,  or  locally  at  301^15- 
4737,  or  by  email  at  pdr@nrc.gov. 

A  copy  of  the  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR  2.206 
of  the  Qammission's  regulations.  As 
provided  for  by  this  regulation,  the 
Director's  Decision  will  constitute  the 
final  action  of  the  Commission  25  days 
after  the  date  of  the  decision,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Director's 
Decision  in  that  time. 

For  the  Nuclear  Regulatory  Commission. 
Dated  fat  Rockville,  Maryland,  this  21st  day 
of  November  2001. 

Samuel  |.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulations. 

|FR  Dot.  01-29622  Filed  11-28-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-13961] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Spinnaker  Industries, 
Inc.,  Common  Stock,  No  Par  Value  and 
Class  A  Common  Stock,  No  Par  Value) 

Novembtir  2.'),  2001, 

Spinnaker  Industries,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2(d) 
hereunder,-'  to  withdraw  its  Common 
Stock,  no  par  value,  and  Class  A 


Common  Stock,  no  par  value 
("Securities"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

On  November  9.  2001,  the  Board  of 
Directors  of  the  Issuer  unanimously 
approved  a  resolution  to  withdraw  the 
Securities  from  listing  on  the  Amex.  In 
making  the  decision  to  withdraw  the 
Security  from  listing  on  the  Exchange, 
the  Issuer  considered  the  following: 

1.  The  Issuer's  conclusion  that  it  will 
be  unable  to  achieve  compliance  with 
the  Amex's  continued  listing 
requirements  in  the  foreseeable  future; 

2.  The  Issuer's  decision,  after 
extensive  negotiations  with  the  holders 
of  the  Issuer's  10*4%  Senior  Secured 
Notes  (due  2006)  and  its  .senior  secured 
lenders,  file  a  voluntary  petition  from 
relief  under  Chapter  11  of  the  United 
States  Bankruptcy  Code  in  the  United 
States  Bankruptcy  Court  of  the  Southern 
District  of  Ohio,  Western  Division,  in 
Dayton.  The  petition  is  being  filed  on 
November  13,  2001: 

3.  The  percentage  of  the  Securities 
owned  by  the  principal  shareholder  of 
the  Issuer  and  the  four  holders 
(including  the  principal  shareholder) 
owning  5%  or  more  of  the  outstanding 
Securities  as  of  November  1 ,  2001 
(41.7%  and  78.3%.  respectively),  and 
the  very  limited  trading  activity  in  the 
Security:  and 

4.  The  costs  associated  with 
maintaining  the  Issuer's  listing  on  the 
Amex  in  light  of  the  Issuer's  current 
financial  position. 

Additionally,  the  Issuer  represents 
that  it  has  fewer  than  300  record  holders 
and  it  intends  to  file  a  Form  15  with  the 
Commission  in  accordance  with  Rule 
12g-4  under  the  Act. 

'The  Issuer's  application  relates  solely 
to  the  Securities'  withdrawal  from 
listing  and  registration  under  section 
1 2(b)  of  the  Act  '  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act.-' 

An  interested  person  may,  on  or 
before  December  18.  2001  to  submit  by 
letter  to  the  Secretary  of  the  Securities 
ajid  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 


•15  li.$.(:,  78/(d). 
M7CriK240.12d2-2(d). 


MSU.S.C.  78/(b). 
M5U.S.C.  78/lg). 
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and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Jonathan  G.  Kalz, 

Secretary. 

|FR  Doc.  01-29638  Filed  11-28-01;  8:45  am) 

BILLING  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  give.n,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub,  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
w-ill  hold  the  following  meeting  during 
the  week  of  December  3,  2001:  a  closed 
meeting  will  be  held  on  Monday, 
December  3,  2001,  at  2  p.m. 

Commissioner  Hunt,  as  dutv  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(A),  (9)(B),  and 
(10)  and  17  CFR  200. 402(a)(5). (7),  9(i). 
9(ii)  and  (lOJ.  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Mondav. 
December  3.  2001,  will  be:  institution 
and  settlement  of  injunctive  actions; 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  formal  orders;  and 
an  adjudicatory  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduhng  of  meeting  items  For  further 
information  and  to  ascertain  what,  if 
any,  matter  have  been  added,  deleted  or 
postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 


Dated:  November  27,  2001. 
lonathan  G.  Katz, 

Secretary: 

IFR  Doc.  01-29823  Filed  11-27-01:  4:02 
p.m.] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Extension  of  Deadline  for  the 
Submission  of  Responses  to  Requests 
for  the  Exclusion  of  Specific  Products 
From  Any  Action  Under  Section  203  of 
the  Trade  Act  of  1974  With  Regard  to 
Imports  of  Certain  Steel  and 
Modifications  to  the  Earlier 
Instructions  for  the  Submission  of 
Written  Comments 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Extension  of  deadline  for 
submission  of  responses  and 
modifications  to  the  earlier  instructions 
for  the  submission  of  WTitten  comments 

SUMMARY:  The  Trade  Policy  Staff 

Committee  ("TPSC")  is  extending  the 
deadline,  from  November  27.  2001,  to 
December  5,  2001,  for  the  submission  of 
responses  to  requests  for  the  exclusion 
of  specific  products  from  anv  action 
under  section  203  of  the  Trade  Act  of 
1974.  as  amended,  (19  U.S.C.  2253) 
("Trade  Act  ")  with  regard  to  imports  of 
certain  steel.  In  hght  of  recent  secuntv 
measures,  the  TPSC  is  also  modifying 
the  instructions  for  the  submission  of 
written  comments  in  the  TPSC  Notice 
and  Request  for  Comments  of  October 
26,  2001.  See  66  FR  54321  ("October 
26th  -Notice"). 

DATES:  The  deadline  for  responses  to 
requests  for  the  exclusion  of  specific 
products  from  any  action  under  section 
203  of  the  Trade  Act  of  1974  with  regard 
to  imports  of  certain  steel  is  being 
extended  to  December  5.  2001,  Other 
dates  in  the  October  26th  Notice  remain 
unchanged.  Modifications  to  the 
instructions  for  submission  of  written 
comments  are  applicable  to  all 
documents  related  to  action  under 
section  203  of  the  Trade  Act  with  regard 
to  imports  of  certain  steel  that  are 
submitted  to  the  TPSC  after  publication 
of  this  notice  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industn,-,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  501,  Washington,  DC 
20508.  Telephone  (202)  395-5656 

SUPPLEMENTARY  INFORMATION:  On 
October  26,  2001,  the  TPSC  published 
in  the  Federal  Register  a  Notice  and 


Request  for  Comments  on  what  action 
the  President  should  take  under  section 
203  of  the  Trade  .Act  to  facilitate  efforts 
by  the  domestic  industries  producing 
certain  steel  products  to  make  a  positive 
adjustment  to  import  competition  and 
provide  greater  economic  and  social 
benefits  than  costs.  See  66  FR  54321. 
According  to  the  October  26th  Notice, 
the  deadline  for  the  submission  of 
requests  for  the  exclusion  of  specific 
products  from  any  action  under  section 
203(a)  of  the  Trade  Act  was  November 
13,  2001.  and  the  deadline  for  the 
submission  of  responses  to  such 
requests  was  November  27,  2001.  The 
TPSC  is  extending  the  November  27, 
2001.  deadline  until  not  later  than 
December  5.  2001   Parties  should  refer 
to  the  October  26th  Notice,  and 
additional  information  provided  below, 
for  instructions  for  the  submission  of   „^ 
written  comments.  ^ 

The  October  26th  Notice  contained 
instructions  for  the  submission  of 
written  comments.  In  light  of  recently 
implemented  security  measures,  U.S' 
mail  submissions  will  not  be  received  in 
time  for  consideration.  To  improve  the 
receipt  of  submissions  by  electronic 
mail,  the  TPSC  is  making  the  following 
modifications  to  the  instructions: 

•  The  October  26th  Notice  allowed 
interested  persons  filing  written 
comments,  requests,  or  other 
information  to  provide  the  information 
by  electronic  mail  or  by  US  mail.  It 
instructed  interested  persons  submitting 
documents  by  U.S.  mail  to  include 
twenty  (20)  copies.  The  TPSC  now 
requests  only  one  (1)  copv  of  any 
documents  submitted  by  US  mail. 
Interested  persons  submitting 
documents  by  U.S.  mail  should  also 
make  arrangements  for  the  transmission 
of  an  electronic  copy  of  the  document 
by  electronic  mail  m  accordance  with 
the  instructions  in  the  October  26th 
.Notice,  as  modified  below,  .although  the 
TPSC  prefers  the  use  of  electronic  mail, 
a  copy  of  any  documents  submitted  bv 
US,  mail  may  also  be  transmitted  to  the 
TPSC  by  fax  at  (202)  395-9674 

•  The  October  26th  Notice  indicated 
that  interested  persons  mav  file 
documents  in  any  commercial  word 
processing  or  spreadsheet  format.  The 
TPSC  strongly  encourages  the 
submission  of  documents  in  .Adobe  PDF 
format,  as  attachments  to  an  electronic 
mail  message, 

•  The  October  26th  Notice  instructed 
that  for  any  document  containing 
business  confidential  information 
submitted  by  electronic  transmission, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-".  and  the  file  name 
of  the  public  version  should  begin  with 
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the  characters  "P-".  The  TPSC  further 

requests  that  thf  characters  "P-"  or 
"BC-"  be  followed  bv  the  name  of  the 
submitter  if  a  submission  represents  the 
views  of  multiple  persons,  only  <me 
needs  to  be  listed  in  the  file  name.  If  the 
same  person  or  persons  has  submitted 
multiple  documents,  each  should  be 
sequentially  numbered,  with  the 
number  following  the  name  of  the 
submitter  in  the  file  name,  (E.g.,  the 
sixth  public  submissKjn  by  Smith  and 
lones  would  b(>  labeled  "P-Smith-6".) 

•   Interested  persons  who  make 
submissions  bv  electronic  mail  should 
not  provide  separate  cover  letters.  Any 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself,  or  in  the  electronic 
mail  message  used  to  transmit  the 
submission.  To  the  extent  possible,  any 
c^ltachments  to  the  submission  should 
be  aggregated  into  a  single  file  with  the 
submission  itself,  and  not  transmitted 
separately 

These  modifications  ar^  applicable  to 
all  documents  related  to  action  und^r 
section  203  of  the  Trade  Act  with  regard 
to  imports  of  certain  steel  that  are 
submitted  to  the  TPSC  after  publication 
of  this  notK:e  in  the  Federal  Register. 

Carmen  Suro-Bredie, 

Chair,  Trade  Policy  Staff  Committee. 

'FR  D.K    ni-2^7-f,  Filed  11-27-01;  3:07  pm] 

BILLING  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 


agency:  Federal  Avidtu)n 
.Administration  (FAA),  DOT. 

ACTION:  Notice;  correction. 


summary:  The  Federal  Aviation 
.Administration  (F.A.A)  is  issuing  this 
notice  to  advise  the  public  that  the 
December  5,  2001.  meeting  of  the  F.-\A 
.Aviation  Rulemaking  .Advisorv' 
Committee  to  discuss  .Air  Carrier  and 
General  .Aviation  Maintenance  Issues 
related  to  repair  station  ratings  and 
quality  assurance  programs  has  been 
rescheduled  and  the  meeting  location 
has  been  changed 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  R.  VVilkins.  Federal  .Aviation 
Administration.  Office  of  Rulemaking 
(ARM-207),  800  Independence  Avenue, 
SW  .  Washington.  DC  20591,  telephone 
(202)  267-8029;  fax  (202)  267-5075. 


Correction 

In  the  Federal  Register  of  November 
20,  2001,  in  PR  Doc.  01-28930,  on  page 
58187  the  third  column,  correct  the 
DATES  caption  to  read; 

DATES:  The  meeting  will  be  held  on 
December  11,  2001.  from  9:30  a.m.  to 
5:30  p.m. 

On  page  58187   m  the  third  column 
corif'i  t  thi'  ADDRESSES  caption  to  read: 

ADDRESSES:  The  meeting  will  be  held  at 

the  National  Air  Carrier  .Assoc:iation. 
910  Seventeenth  Street.  NW,.  Suite 
1100,  Washington,  DC.  20006. 

Dated;  November  21,  2001, 
Anthony  F.  Fazio, 

Executive  Director.  Aviation  Rulemaking 

Advisory  Committee. 

[PR  Dor  01-2Q6.36  Filed  11-28-01;  8:45  am] 

BILUNG  CODE  4910-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  tor  0MB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency  (OCC).  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
The  OCC  is  soliciting  comment 
concerning  its  proposed  information 
collection  titled,  "OCC  Communications 
Questionnaire."  The  OCC  also  gives 
notice  that  it  has  sent  the  information 
collection  to  OMB  for  review  and 
approval. 

DATES:  You  should  submit  your 

comments  to  the  OCC  and  the  OMB 
Desk  Officer  by  December  31,  2001. 
ADDRESSES:  You  should  direct  your 
comments  to: 

Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  Public 
Information  Room.  Mailstop  1-5, 
Attention:  1557-OCCPRODUCTS,  250  E 
Street,  SW.,  Washington,  DC  20219.  In 
addition,  comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  electronic  mail 


to  regs.cominents@occ.treas.gov.  You 
can  inspect  and  photocopy  the 
comments  at  the  OCC's  Public 
Information  Room,  250  E  Street,  SW., 
Washington.  DC  20219.  You  can  make 
an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 

Alexander  T.  Hunt.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  "lou 
can  request  additional  information  ur  a 
copy  of  the  collection  from  Jessie 
Dunaway,  OCC  Clearance  Officer,  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  .Activities 
Division.  Questions  regarding  content  of 
the  questionnaire  should  be  directed  to 
Thomas  Baucom,  Oimmunications 
Division,  (202)  874-5513. 

SUPPLEMENTARY  INFORMATION:  The  OCC 

is  requesting  OMB  approval  of  the 
following  information  collection: 

Title:  OCC  Communications 
Questionnaire. 

OMB  Number:  1557— to  be 
determined. 

Description:  The  OCC  is  proposing  to 
collect  information  from  national  banks 
regarding  the  quality,  timeliness,  and 
effectiveness  of  OCC  communications 
products,  such  as  booklets,  issuances, 
CDs.  and  Web  site.  Completed 
questionnaires  will  provide  the  OCC 
with  information  needed  to  properly 
evaluate  the  effectiveness  of  its  paper 
and  electronic  communications 
products.  The  OCC  will  use  the 
information  to  identify  problems  and  to 
improve  its  service  to  national  banks. 

Tyjie  of  Review:  .New  collection. 

Affected  Public:  Businesses  or  other 
for-profit  (national  banks). 

Estimated  Number  of  Respondents: 
2,300. 

Estimated  Total  Annual  Responses: 
2,300, 

Frequency  of  Response:  One  time. 

Estimated  Time  per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden: 
1,150  burden  hours. 

Dated:  November  21.  2001. 
Mark ),  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulatory 

Activities  Division. 

[FR  Doc.  01-29635  Filed  11-28-01.  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Electronic  Tax  Administration 
Advisory  Committee  (ETAAC);  Meeting 

agency:  Internal  Revenue  Service  (IRS), 
Treasury, 

ACTION:  Notice  of  Open  Meeting  nf  the 
Electronic  Tax  Administration  Advisory 
Committee  (ETAAC). 


SUMMARY:  In  1998  the  IRS  established 
the  Electronic  Tax  Administration 
Advisory  Committee  (ETAAC).  The 
primary  purpose  of  ETAAC  is  to  provide 
an  organized  public  forum  for 
discussion  of  electronic  tax 
administration  issues  in  support  of  the 
overriding  goal  that  paperless  filing 
should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  returns.  ET.AAC  offers 
constructive  observations  about  current 
or  proposed  policies,  programs,  and 
procedures,  and  suggests  improvements. 
There  will  be  a  meeting  of  ETAAC  on 
Thursday.  December  6,  2001.  The 
meeting  will  be  held  in  the  Melrose 
Hotel,  2430  Pennsylvania  Avenue,  NW, 
Washington,  DC.  A  summarized  version 
of  the  agenda  along  with  a  list  of  topics 
that  are  planned  to  be  discussed  are 
listed  below. 


Suminahzed  Agenda  for  Meeting 
Thursday,  December  6.  2001 

9:00     Meeting  Opens 
1:00     Meeting  .Ajoums 

The  topics  that  are  planned  to  be 
covered  are  as  follows: 

(1)  .Modernization  l.'pdate 

(2)  Preview  of  2002  Filing  Season 

(3)  Business  e-file  Plans 

i4)  ETA.AC  Future  Direction 

Note:  Last  minute  changes  to  tiiese  topics 
are  possible  and  could  prevent  advance 
notice. 

SUPPLEMENTARY  INF0RMATK)N:  ET.A.AC 
reports  to  the  Director,  Electronic  Tax 
.Administration,  who  is  the  executive 
responsible  for  the  electronic  tax 
administration  program   Increasing 
participation  by  external  stakeholders  in 
the  development  and  implementation  of 
the  Internal  Revenue  Service  (IRSi 
strategy  for  electronic  tax  administration 
will  help  achieve  the  goal  that  paperless 
filing  should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  returns  ET.AAC  members 
are  not  paid  for  their  time  or  ser\'ices 
but  consistent  with  Federal  regulations. 
they  are  reimbursed  for  their  travel  and 
lodging  expenses  to  attend  the  public 
meetinps.  working  sessions,  and  an 
orientation  each  vear 
DATES:  The  meeting  will  be  open  to  the 
public,  and  will  be  in  a  room  that 


accommodates  approximateh  HO 
people,  including  members  cif  FT.AAC 
and  IRS  officials  Seats  are  available  to 
members  of  the  public  on  a  first-come, 
firsl-ser\ed  basis.  To  get  your  name  on 
the  access  list,  notification  of  intent  to 
intend  the  meeting  should  be  made  with 
M}-   Robin  Marusm  by  November  30. 
2001   .\1<:  Marusin  ran  be  reached  at 
202-622-8184.  Notification  of  intent 
should  include  your  name,  organization 
and  phone  number.  If  you  leave  this 
information  for  Ms,  Marusin  in  a  voice- 
mail  message,  please  spell  out  all 
names  A  draft  of  the  agenda  will  be 
available  via  facsimile  transmission  the 
week  prior  to  the  meeting.  Please  call 
Ms  Robin  Marusin  on  or  after  Thursda\ 
November  29  to  have  a  copy  of  the 
agenda  faxed  to  you.  Please  note  that  a 
draft  agenda  will  not  be  available  until 
that  date 

FOR  FURTHER  INFORMATION  CONTACT:  To 

get  on  the  ace  ess  list  to  attend  thi- 
mwtmg.  to  have  a  copy  of  the  agenda 
faxed  to  you.  or  to  get  general 
information  about  ETA.AC,  call  Robin 
Marusin  at  202-622-8184 

Terence  H.  Lutes, 

Director.  Electmnic  Tax  Administration. 

'FR  Df"    m-;qB4S  Filed  n-2»-01;  8:45  am] 

BtLUNG  CODE  4«30-01-P 


59602 


Corrections 


Federal  Register 

Vol.  66,  No.  230 

Thursday.  November  29,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  o*  previously 
published  Presidential   Rule  Proposed  Rule 
and  Notice  docunnents   These  corrections  are 
prepared  by  the  Oflice  of  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appeai  in 
the  appropnaie  document  categones 
elsewhere  m  the  issue. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Reduction  of  Charges  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

November  16,  2001. 

Corrf'ction 

In  notice  docunient  ()1-J9109 
appearing  on  page  58123  in  the  issue  of 
Tuesday.  November  20.  2001.  make  the 
following  c;orre(;tions: 

( 1 )  On  page  58 123.  beginning  in  the 
first  column,  the  last  paragraph,  the 
Authority  citation,  should  have 
appeared  as  follows; 

"Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  1 1651  of  March  3.  1972,  as 

.imended 

(2)  On  the  same  page,  in  the  third 
column,  the  first  paragraph  should  have 
appeared  as  follows; 

"The  f  lommittee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U,S,C, 
553(a)(1)" 

FR  Doc.  Cl-29109  Filed  11-28-01:  8:45  am] 

BILLING  CODE  1 505-01 -O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  92 

Control  of  Air  Pollution  From 
Locomotives  and  Locomotive  Engines; 
Republication 

CFR  Correction 

Editorial  Note:  On  Monday.  November  26, 
2001,  this  rule  document  FR  Doc.  01-55530 
appeared  on  66  FR  58953-58964.  Due  to 
additional  text  being  inadvertently  added,  it 
is  being  reprinted  in  its  entirety. 

In  Title  40  of  the  Code  of  Federal 
Regulations.  Parts  87  to  99,  revised  as  of 
July  1,  2001,  part  92  is  corrected  in 
§92.120  by  revising  equations  (1)  and 
(2)  in  paragraph  (c){2)(v),  in  §92.121  by 
revising  paragraphs  fb)(2)(vi),  (b)(2)(ix), 
(b)(2)(xi)(A),  and  (b)(4){iv),  and  by 
revising  §  92.132  to  read  as  follows; 

§92  120     NDIR  analyzer  calibration  and 
checks. 


*   *   • 
*   * 


(c) 

(2)* 

(v)* 

y  =  Ax"  I  Bx3  +  Cx2  -t-  Dx  +  E    (1) 

y  =  x/CAjc"  +  Bx'  +  Cx-  +  Dx  +  E)    (2) 

where; 

y  =  concentration. 

X  =  chart  deflection. 


§  92.1 21     Oxides  of  nitrogen  analyzer 
calibration  and  ctieck. 

***** 

(b)*    *    * 

(2)*    *    * 

(vi)  Turn  on  the  NOx  generator  O2  (or 
air)  supply  and  adjust  the  O;  (or  air) 
flow  rate  so  that  the  NO  indicated  by  the 
analvzer  is  about  10  percent  less  than 
indicated  in  step  in  paragraph  (b)(2)(vj 
of  this  section.  Record  the  concentration 
of  NO  in  this  NO  +  O2  mixture. 
***** 

(ix)  Switch  off  the  NOx  generation. 
but  maintain  gas  flow  through  the 
system  The  oxides  of  nitrogen  analyzer 


will  indicate  the  total  NOx  in  the  NO  + 
O-  mixture.  Record  this  value. 


(xij'    '   ' 

(A)  Percent  Efficiencv=(l  +  (a  -  b)/(c 
-  d))(100) 

where; 

a=concentration  obtained  in  paragraph 

(b)(2)(viii)  of  this  section. 
b=conc;entralion  obtained  in  paragraph 

(b)(2)(ix)  of  this  section. 
c=(;on(.entration  obtained  in  paragraph 

(b)(2)(vi)  of  this  section. 
d=concuntration  obtained  in  paragraph 

(b)[2](vii)  of  this  section. 


(4).    *    * 

(iv)  Calculate  the  concentration  of  the 
converter  checking  gas  using  the  results 
from  step  in  paragraph  (b)(4){iii)  of  this 
section  and  the  converter  efficiency 
from  paragraph  (b)(2)  of  this  section  as 
follows: 

Concentration=K{(X-Y)(100))/Efficiency) 
+  Y 


§92.132    Calculations. 

(a)  Duty-cycle  emissions.  This  section 
describes  the  calculation  of  duty-cycle 
emissions,  in  terms  of  grams  per  brake 
horsepower  hour  (g/bhp-hr).  The 
calculation  involves  the  weighted 
summing  of  the  product  of  the  throttle 
notch  mass  emission  rates  and  dividing 
by  the  weighted  sum  of  the  brake 
horsepower.  The  final  reported  duty- 
cycle  emission  test  results  are  calculated 
as  follows: 

(l)(i)E,j.-(I(M,)(Fj))/(I(BHPJ[Fj}] 

Where; 

E,d^=Dutv-cvcle  weighted,  brake-specific 
mass  emission  rate  of  pollutant  i  (i.e.,  HC. 
CO,  NOx  or  PM  and.  if  appropriate,  THCE 
or  NMHC)  in  grams  per  brake  horsepower- 
hour; 

M,|=the  mass  emission  rate  pollutant  i  for 
mode  j; 

K,=the  apphcable  weighting  factor  lisied  in 
Table  B132-1  for  mode  j; 

BHP,=the  measured  brake  horsepower  for 
mode  j, 

(ii)  Table  B132-1  follows: 


Table  B1  32-1— Weighting  Factors  for  Calculating  Emission  Rates 


Throttle  notcn  setting 

Test  mode 

Locomotive  not  equipped 
with  multiple  idle  notches 

Locomotive  equipped  with 
multiple  idle  notches 

Line-haul            Switch 

Line-haul     i       Switch 

1 

Low  Idle  

1a 

NA                   NA 

0.190               0.299 

^ 
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Table  B1 32-1 —Weighting  Factors  for  Calcuuvting  Emission  Rates— Continued 


Throttle  notcn  setting 


Normal  Idle 

Dynamic  Brake 

Notch  1    

Notch  2 !!!!!!!!!! 

Notch  3  '_Z 

Notch  4  

Notch  5  [Z, 

Notch  6  ZZZZZ 

Notch  7  

Notch  8   V 

_ 1. 


Test  mode 


Locomotive  not  equippea 
with  multiple  idle  notches 


Locof^oive  equipped  with 
muitif>le  idle  notches 


1 
2 

3 

4 
5 
6 
7 
8 
9 
10 


Line-haul 

1 

Switch 

Line-haul 

Switch 

1 • 

0380 

0.598 

0.190 

1 

0  299 

0  125 

0.000 

0.125 

0000 

0  065 

0.124 

0.065 

0  124 

0  065 

0.123 

0.065 

0123 

0  052 

0.058 

0.052 

0  058 

0.044 

0.036 

0044 

0  036 

0038 

0.036 

0038 

0  036 

0039 

0.015 

0  039 

0015 

0030 

0.002 

0  030 

0  002 

0.162 

0.008 

0  162 

0.008 

(2)  Example:  For  the  iine-haul  cvcle, 
for  locomotives  equipped  with  normal 
and  low  idle,  and  with  dynamic  brake. 
the  brake-specific  emission  rate  for  HC^ 
would  be  calculated  as: 
EHCd.  =  [(MHciJ  (0.190)  *  (M„<  ,)  (0.190) 


(Mhc  :J 

(Mhc.) 

(Mhc.) 
{Mhck) 

(MhC)(., 

(BHP,) 
[BHPO 


:0.125) 
:0.065) 
;0.044) 
:0.039) 


(Mh<  jj 
(Mh,-) 
(M„,-) 
(Mhc.) 


(0.065)  -I- 
(0.052)  + 
(0.038)  -»■ 
(0.030)  + 
,)  (0  190)  - 
(0.125)  * 
(0.065)  -t- 
(0.044)  -I- 
(0.039)  -I- 
)  (0.162)] 


(0.162)1/[(BHP 

(0.190) +  (BHP^) 

(0  065)  +  (BHPJ 
(BHP.)  (0.052)  *  (BHPf.) 
(BHP-)  (0.038)^  (BHP.) 
(BHP>.)  (0.030) -^  (BHP, n 

(3)  In  each  mode,  brake  horsepower 
output  is  the  power  that  the  engine 
delivers  as  output  (normally  at  the 
flywheel),  as  defined  in  §  92.2 

(i)  For  locomotive  testing  (or  engine 
testing  using  a  locomotive  alternator/ 
generator  instead  of  a  dynamometer), 
brake  horsepower  is  calculated  as: 

BHP=HP„„,/A,„  +  HP,.. 

Where; 

HP,.„,=Measured  horsepower  output  of  the 

alternator/generator. 
A,ft=Efficiency  of  the  alternator/generator. 

HP.,..  =  .^(  cessorv  horsepower 

(ii)  For  engine  dynamometer  testing. 
brake  horsepower  is  determined  from 
the  engine  speed  and  torque 

(4)  For  locomotive  equipped  with 
features  that  shut  the  engine  off  after 
prolonged  periods  of  idle,  the  measured 
mass  emission  rate  M,;  (and  M,;.,  as 
applicable)  shall  be  multiplied  bv  a 
factor  equal  to  one  minus  the  estimated 
fraction  reduction  in  idling  time  that 
will  result  in  use  from  the  shutdown 
feature  Application  of  this  adjustment 
is  subject  to  the  Administrator's 
approval. 

(b)  Throttle  notch  emissions  This 
paragraph  (b)  describes  the  calculation 
of  throttle  notch  emissions  for  all 
operating  modes,  including:  idle 
(normal  and  low,  as  applicable); 
dynamic  brake;  and  traction  power 


points.  The  throttle  notch  (operating 
mode)  emission  test  results,  final 
reported  values  and  values  used  in 
paragraph  (a)(1)  of  this  section  are 
calculated  as  follows: 

(1)  Brake  specific  emissions  (E.j)  in 
grams  per  brake  horsepower-hour  of 
each  species  i  (i.e.,  HC.  CO.  NOx  or  PM 
and,  if  appropriate,  THCE  or  NMHC)  for 
each  mode  j: 

(i)  Ehc  m,«ir==HC  grams  BHP-hr=MHc 
mode/Measured  BHP  in  mode. 
Where; 

Mhc  m<xjc=Mass  HC  emissions  (grams  jjer 
hour)  for  each  test  mode. 

(ii)  Ethce  modc=THCE  grams/BHP- 
hr=MTHCE  mode/Measured  BHP  in  mode 
Where; 

Mthct:  n«Kfc  (Total  hydrocarbon  equivalent 

mass  emissions  (grams  per  hour)  for  each 

test  mode); 
=Mhc,  +  I  (M,j)  (MWCp)/MWC, 
M,j=the  mass  emission  rate  oxygenated 

pollutant  i  for  mode  j. 
MWC,=the  molecular  weight  of  pollutant  i 

divided  by  the  number  of  carbon  atoms  per 

molecule  of  pollutant  i. 
MWCj,=the  molecular  weight  of  a  typical 

petroleum  fuel  component  divided  by  the 

number  of  carbon  atoms  per  molecule  of  a 

typical  petroleum  fuel 

component=13  8756. 

(iii)  Enmhc  modc=NMHC  grams,  BHP- 
hr=MsMHC  mode/Measured  BHP  m  mode 
Where 

Mnmhc  ,nod<:=Mass  NMHC  emissions  (grams 
per  hour)  for  each  test  mode. 

(iv)  Ec„  nH^=CO  grams/BHP-hr=H:o 
TOKic/Measured  BFTP  in  mode. 

where: 

Mc  o  modc=Mass  CO  emissions  (grams  per 
hour)  for  each  test  mode. 

(v)  Enox  m..3r=NOx  grams  BFTP- 
hr=MNOx  mode/Measured  BHP  in  mode. 
Where; 

Mno,  mode=Mass  NOx  emissions  (grams  per 
hour)  for  each  test  mode 

(vi)  EpM  mod<-=PM  grams/BHP-hr=Mpv 
mode/Measured  BHP  in  mode. 
Where: 


^^PM  iTK«k=Mass  PM  emissions  (grams  per 
hour)  for  each  test  mode. 

(vii)  Eal  modc=Aldehydes  grams/BHP- 
hr=MAi.  mode/Measured  BHP  in  mode, 
(vii)  Eal  modc=Aldehydes  grams/BHP- 

hr=MAi  rrKHjr/Measured  BHP  m  mode. 
Where; 

Mal  nx)<je=Total  aldehyde  mass  emissions 
(grams  per  hour)  for  each  test  mode. 

(2)  Mass  Emissions — Raw  exhaust 
measurements.  For  raw  exhaust 
measurements  mass  emissions  (grams 
per  hour)  of  each  species  for  each  mode: 

(i)  General  equations,  (A)  The  mass 
emission  rate,  Mx  modt  (g/hr),  of  each 
pollutant  (HC,  NOx,  CO.,  CO,  CH^ 
CH,OH.  CH,CH:OH.  CH:0,  CH,CH:0) 
for  each  operating  mode  for  raw- 
measurements  is  determined  based  on 
one  of  the  following  equations: 
Mx  nxxic=(DX/10^)(DVol)(MWx/VJ 
Mx  moa,=(WX/10<^)(W\''ol)(M\Vx/V„) 
Where; 

X  designates  the  pollutant  (e.g..  HC),  DX  is 
the  concentration  of  pollutant  X  (ppm  or 
ppmC)  on  a  dry  basis.  MW'x  is  the 
molecular  weight  of  the  pollutant  (g/mol), 
DVol  is  the  total  exhaust  flow  rate  (ftVhr) 
on  a  dry  basis,  WX  is  the  concentration  of 
pollutant  X  (ppm  or  ppmC)  on  a  wet  basis, 
WVol  is  the  total  exhaust  flow  rate  (ftVhr) 
on  a  wet  basis,  V^  is  the  volume  of  one 
mole  of  gas  at  standard  temperature  and 
pressure  (ftVmol). 

(B)  All  measured  volumes  and 
volumetric  flow  rates  must  be  corrected 
to  standard  temperature  and  pressure 

prior  to  calculations 

(ii)  The  following  abbreviations  and 
equations  apply  to  this  paragraph  (b)(2): 

a=Atomic  hydrogen/carbon  ratio  of  the  fuel. 
P=Atomic  oxygen/carbon  ratio  of  the  fuel. 
CMW,=Molecular  weight  of  the  fuel  per 

cart)on  atom,  or  carbon  molecular  weight 

(g/moleC)=(12.01]  -^  1  008a -f  16.0003). 
DCO=CO  concentration  in  exhaust,  ppm 

(drv'). 
DC0:=C02  concentration  in  exhaust,  percent 

(dry). 
DHC=HC  carbon  concentration  in  exhaust, 

ppm  C  (dry). 
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DNOX=NO\  concentration  in  exhaust,  in 

ppm  (drv). 
l)\t)l=rotal  exhaust  flow  rate  (ft Vhr)  on  a  dry 

hdsis;  or 

=  !\  ,„)(\V.l  ((CMUM  (DUC  10'  *  DCO/10'^  + 

IX:0:  1001) 
k  =  \Viilt'r  gas  equilibrium  i.onstant=3.5. 
k^  =  \Vt't  to  drv  correc  tion  factor. 
Ml  =Mds.s  tlmv-rate  of  fuel  used  in  the  engine 

ui  lb/hr=\V,/453.59. 
M\V(  =Atoniit;  weight  of  carbon  =  12.011. 
.M\V(o=Molecular  weight  of  CO=28.0n. 
M\VH=Atomic  weight  of  hvdrogen=  1.008. 
MVVv;o:  =  Nloiecular  weight  of  nitrogen 

dioxide  (N0:)=4H  008 
N1VV,>=M()lec:ular  weight  of  atomic 

(j\vgen  =  10.000. 
T=Temperature  of  inlet  air  (  °F). 
\',„=  Volume  of  one  mole  of  gas  at  standard 

temperature  (ind  pressure  (ftVmole). 
Ui=Mass  fltiw-rate  of  fuef  used  in  the  engine, 

m  grams 'hr=(4  5.i  59)x(M,  Ib.s/hr). 
U(:(X'=r,():  c  OIK  entration  in  exhaust,  percent 

(wetl 
WHOHC  concentration  in  exhaust,  ppm  C 

(wet). 
V\V'ol=Total  exhaust  flow  rate  (ft'/hr)  on  a 

wet  basis;  or 

=(V„)(Wf)/((CNm',)(VVHC/l()^  +  VVCO/IO" 

VVCO2/100)) 

(iii)  C.alculation  of  individual 
pollutant  masses.  Calculations  for  mass 
emission  are  shown  here  in  multiple 
forms.  One  set  of  equations  is  used 
when  sample  is  analyzed  dr\'  (equations 
where  the  concentrations  are  expressed 
as  DX).  and  the  other  set  is  used  when 
the  sample  is  analyzed  wet  (equations 
where  the  concentrations  are  expressed 
as  WX).  When  samples  are  analyzed  for 
some  constituents  dry  and  for  some 
constituents  wet,  the  wet  concentrations 
must  be  converted  to  dry 
concentrations,  and  the  equations  for 
drv  concentrations  used  Also,  the 
equations  for  HC,  NMHC.  CO,  and  NOx 
have  multiple  forms  that  are 
algebraically  equivalent:  An  explicit 
form  that  requires  intermediate 
calculation  of  V,„  and  DVol  or  WV'ol; 
and  an  implicit  form  that  uses  only  the 
concentrations  (e.g.,  DCO]  and  the  mass 
flow  rate  of  the  fuel.  For  these 
calculations,  either  form  may  be  used 

(A)  Hydrocarbons  and  nonmethane 
hydrocarbons 

(I)  Hydrocarbons  (/)  For  petroleum- 
fuel  fd  engines: 

=(DHC)CKfWrfDVol)(lO<')/V„, 
={(DHC/10'')(W,)/((DCO/l(y')  + 
(DCOVlOO)  +  {DHC/l(y)  -H  (IDX/ 
lO*-))) 

Mh<      ITKHjr 

=(WHC)CMW,{\V\'ol)(l(y-l/V,, 
=((WHC/10'^)(W,)/((WC(3/l(r)  + 
(WCC)-/100)  -.  (WHC/lCr)  -K  (I(VVX/ 

(n)  For  ahohol-fueled  engines: 
DHC=FID  HC  -  I(rJ(DXJ 


WHC=FID  HC  -  I(rJ(WX) 

Uher.' 

FID  HC=Concentration  of  "hydrocarbon" 
plus  other  organics  such  as  methanol  in 
exhaust  as  measured  by  the  FID,  ppm 
carbon  equivalent. 

r,=FID  response  to  oxygenated 
speciesx( methanol,  ethanoi,  or 
acetaldehyde). 

DX=Concentration  of  oxygenated 
speciesx(methanol,  ethanoi,  or 
acetaldehyde)  in  exhaust  as  determined 
from  the  drv  exhaust  sample,  ppm  carbon 
(e.g.,  DCHSOH,  2(DCH3CH20H)). 

WX=Concentration  of  oxygenated 
speciesx(methanol,  ethanoi.  or 
acetaldehyde)  in  exhaust  as  determined 
from  the  wet  exhaust  sample,  ppm  carbon. 

IDX=The  sum  of  concentrations  DX  for  all 
oxygenated  species. 

IWX=The  sum  of  concentrations  WX  for  all 
oxygenated  species 

(2)  Nonmethane  hydrocarbons. 
Mnmhc  m.Kie={DNMHC)CM\VaDVol) 

(10*')/Vni 

=((DNMHC/10^)(\V,)/{(DCO/1CH')  + 

(DCOj/lOOl  +  lDHC/lO*-))) 
Mnmhc  „«i,={WNMHC)CMWf{WVol) 

(10*')/V^ 
=((WNMHC/lcy')(Wf)/((WCO/10^)  + 

iWCQ^/lOO)  +  (WHC/IO^))) 

Where:   I 

DNMHC=FID  HC  -  (rcH4)(DCH4) 

WNMHOFID  HC  -  (rcH4)(WCH4) 

FID  HC=Concentration  of  "hydrocarbon" 

plus  other  organics  such  as  methane  in 

exhaust  as  measured  by  the  FID.  ppm 

carbon  equivalent, 
fc  H4=FID  response  to  methane. 
DCH4=Concentration  of  methane  in  exhaust 

as  determined  from  the  drv  exhaust 

sample,  ppm. 
VVCH4=Concentration  of  methane  in  exhaust 

as  determined  from  the  wet  exhaust 

sample,  ppm. 

(B)  Carbon  monoxide 

Mt-o  „K«je=(DCO)MWco(DVol)/10<'/V^ 

=(fMWc,-.(DCO'l(y')(Wf)/((CMW,){DCO/ 

ION  +  (DCt)^  100)  +  DHC/10<-)  + 

(IDX/lO^)]) 
Mr<,  „.<jc=(WC(J)MW,  olDVolJdO'^l/V,, 
>  ((MW,  o(WCG/10^]{W,)/ 

((CMW,)(\VCO/10^)  *  (WCOVIOO)  + 

VVHC/10^')  +  (I\VX/10N)) 

(C)  Oxides  of  nitrogen: 

MNC„nKxle  =  (DNOX)MWNO2(DV0l)(10*)/ 

=((MWs,,.(DNOX/10^)(VV,)/ 

((CMW.KDCO/IO")  +  (DCO^/lOO)  + 
(DHC/10'')  +  (IDX/ 10'^))) 

Mno,  „k^.=(WNOX)MWno2(DVo1}(10^)/ 

=((MWn<,.(WNOX/10''){W,)/ 

((CMW,)(WCO/10^)  +  (WCOVlOO)  + 
(WHC/lO^l  +  (IVVX/10*))) 

(D)  Methanol: 

McH.<.Hr„.xj,=(DCH30H/ 

10^)32. 042(DVol)/V„ 
McHxoH  „..,.=(\VCH30H/ 

10^)32. 042tVVVolj/V„, 


Where: 

DCH3OH=(V^)(10--')[(C|XAVi)  +  (CjxAV.)]/ 

DVoIms 
WCH.*OH=(V„)(10'-)|(C;v.^V,)  +  (CjxAV:)]/ 

WVoKis 
C,=(  oncentration  of  melhdnol  in  impinger  i 

[1  or  2)  in  mol-ml. 
AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
DVolMs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  methanol  impingers 

(dry). 
\VVolMs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  methanol  impingers 

(wet). 

(E)  Ethanoi: 

Mc  hkh:()h  m<idc=(DCH3CH20H/ 

10'')23.035{DVol)/V^ 
Mc-„,CH30H  m.xie  =  {WCH3CH20H/ 

10f')23.035(WV'ol)/Vn. 

Where: 

DCH,3CH20H=(V„)llO'')[(C,xAV,) 

*  (C:X.^V;)],'DVo1fs 
VVCH3CH2OH=(V„,)110^)  |(C,xAV,)  + 

(C2xAV2)1/WVo1ks 

C,=concenfration  of  ethanoi  in  impinger  i  (1 

or  2)  in  mol/ml. 
AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
DVolhs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  ethanoi  impingers 

(dry). 
WVolf._s=Volume  (standard  ft")  of  exhaust 

sample  drawn  through  ethanoi  impingers 

(wet). 

(F)  Formaldehyde: 
McH:omode=(DCH20/10'')30.026(DVol)/ 

V^ 
McH-o  ,.x«j^=(WCH2O/10<')30.026(WA/ol)/ 

(3)  If  aldehydes  are  measured  using 
impingers: 
DCH2O=(Vn,)(10N[(C,xAV,)  + 

(CrxAV.Jj/DVolFs 
WCH2O=(VJ(10*)[(C|XAV,)  + 

{C2xAV:)]/WVo1f.s 

(2)  If  aldehydes  are  measured  using 
cartridges: 

DCH20=(Vn,){lCK')(CRxAVR)/DVolFs 
WCH2O=(V^){10<')(CrxAVr)/WVo1fs 

(3)  The  following  definitions  apply  to 
this  paragraph  (b)(2Kiii)(F): 

AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml 
AVR=Volume  of  absorbing  reagent  use  to 

rinse  the  cartridge  in  ml 
C,=concentration  of  formaldehyde  in 

impinger  i  (1  or  2)  in  mol/ml 
CR=concentration  of  formaldehyde  in  solvent 

rinse  in  mol/ml. 
DVolFs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  formaldehyde 

sampling  system  (dry). 
WVolFs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  formaldehyde 

sampling  system  (wet) 

(G)  Acetaldehyde: 

McH.^CHO  modc  =  (DCH3CHO/ 

10<')27,027(DVol)/Vm 
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McH^CHO  m,K)e  =  (WCH3CHO/ 

10^27. 027(\VVol)/V^ 
{ J 1  If  aldehydes  are  measured  using 
impingers: 

DCH3CHO=(V„}(10'')((C,xAV,)  +  (Cx 

AV:)l/DVoUs 

WCH3CHO={Vn.,)(10'^)|(C.xAV,)  +  C2X 

AV:)!/\VVoUs 

(2)  If  aldehydes  are  measured  using 
cartridges: 

DCH3CHO=(V„)(10N(CrxAVr)/DVoUs 
\VCH3CHO=(Vn,}(10N(CRxAVR)/WVoUs 
[3]  The  following  definitions  apply  to 
this  paragraph  (b)(2j(iii)(G): 

AV,=Volume  of  absorbing  reagent  in 

impinger  i  (1  or  2)  in  ml. 
AVK=V'olume  of  absorbing  reagent  use  to 

rinse  the  cartridge  in  ml. 
C,=concentration  of  acetaldehyde  in  impinger 

i  (1  or  2)  in  mol/ml. 


CR=concentration  of  acetaldehyde  in  solvent 

rinse  in  mol/ml. 
DVoU.s=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  acetaldehyde 

sampling  system  (dry). 
VVVolAs=Volume  (standard  ft')  of  exhaust 

sample  drawn  through  acetaldehyde 

sampling  system  (wet). 

(iv)  Conversion  of  wet  concentrations 
to  dry-  concentrations  Wet 
concentrations  are  converted  to  drv 
concentrations  using  the  following 
equation: 

DX=Kv.  WX 

Where; 

WX  is  the  concentration  of  species  X  on  a 
wet  basis. 

DX  is  the  concentration  of  species  X  on  a  dry- 
basis. 

Kw  is  a  conversion  factor=WVol/DVol=l  + 
DH20. 


(A)  Iterative  calculation  of  conversion 
factor.  The  conversion  factor  Kv,  is 
calculated  from  the  fractional  volume  of 
water  in  the  exhaust  on  a  drv  basis 
iDH20=yolume  of  water  in  exhaust/ dry 
volume  of  exhaust).  Precise  calculation 
of  the  conversion  factor  Kv,  must  be 
done  by  iteration,  since  it  requires  the 
dry  concentration  of  HC.  but  HC 
emissions  are  measured  wet 

(i)  The  conversion  factor  is  calculated 
by  first  assuming  DHr=WHC  to 
calculate  D\'ol 

DVol=(V^)(W,)/((CMWfKDHC/10- + 
DCO/10^  +  DCO2/100)) 

{2)  This  estimate  is  then  used  I'n  the 
following  equations  to  calculate  DVoL,,, 
tlien  DH20.  then  Kv.,  which  allows  DHC 
to  be  determined  more  accurately  from 
WHC: 


DH20  = 


"t 


foco:    Dco'l 


10^" j  ^  (YVDVol,,) 


DVoi 


1  + 


DCO 


(DCO2KK)(10'') 


Where: 


Y=Water  volume  concentratioi^  in  intake  air, 
volume  fraction  (dry). 


DVoLr=Air  intake  flow  rate  (ft Vhr)  on  a  dry 
basis,  measured,  or  calculated  as: 


DVol,,^  =  DVol 


1- 


[   10^    A4J' 


10'  U      ) 


[3]  The  calculations  are  repeated 
using  this  estimate  of  DHC.  If  the  new 
estimate  for  Kv.  is  not  within  one 
percent  of  the  previous  estimate,  the 
iteration  is  repeated  until  the  difference 


in  Kv,  between  iterations  is  less  than 
one  percent. 

(B)  Alternate  calculation  of  DH20 
(approximation)  The  following 
approximation  may  he  used  for  DH20 


instead  of  the  calculation  in  paragraph 
Cb)(2)(iv)(A)  of  this  section: 


DH20  = 


rDC02     DCOl 

a  — ^  +  — - 


10- 


10^ 


+  (Y)(dVo1r,„) 


1  + 


DCO 


(DC02XKX10^) 


Where: 


DVoL 


DVol 


rDC02Yal     DCOra^^   \ 


Y= Water  volume  concentration  in  intake  air. 

volume  fraction  (dry). 

(3)  Mass  Emissions — Dilute  exhaust 
measurements.  For  dilute  exhaust 
measurements  mass  emissions  (grams 
per  hour)  of  each  species  for  each  mode: 

(i)  General  equations.  The  mass 
emission  rate,  M^  nic>j<:  (g/hr)  of  each 


pollutant  (HC.  N'Ox.  C02,  CO,  CH4 
CH30H.  CH3CH20H.  CH20.  CH3CH201 
for  each  operating  mode  for  bag 
measurements  and  diesel  continuously 
heated  sampling  system  measurements 
IS  determined  from  the  following 
equation: 

Mx„Kxj«r={V^,J(Density.)(X,f>nc)/(Vf) 


Where: 

X  designates  the  pollutant  (e.g.,  HC),  V^,  is 
the  total  diluted  exhaust  volumetric  flow 
rate  (ft'/hr).  Density^  is  the  specified 
density  of  the  pollutant  in  the  gas  phase  (g/ 
ft'),  X<^cK  is  the  fractional  concentration  of 
pollutant  X  (i.e..  ppm/10*.  ppmC/lO*,  or  %/ 
100).  and  V,  is  the  fraction  of  the  raw 
exhaust  that  is  diluted  for  analysis. 
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(ii)  The  following  abbreviations  and 

equations  applv  to  paragraphs  (b)(3)(i) 
through  (h)(3)(iii)fn  of  this  section: 

(Al  DF=Dilution  factor,  which  is  the 
volumetric  ratio  of  the  dilution  air  to  the 
raw  exhaust  sample  for  total  dilution, 
calculated  as: 


DF 


\vco:-wco2,, 

\VC02,.  -WC02, 


Where: 

\\C;02=Carbon  dioxide  c:onc:entration  of  the 

raw  exhaust  sample,  in  percent  (wet). 
\VC;02c=Carbon  dioxide  concentration  of  the 

dilute  exhaust  sample,  in  percent  (wet). 
U'(;02j=(^rbon  dioxide  concentration  of  the 

dilution  air.  in  percent  (wet). 

(B)  Vn-,,x=Diluted  exhaust  volumetric 
flow  rate  in  cubic  feet  per  hour 
corrected  to  standard  conditions  (528°R, 
and  7fiO  mm  Hg). 

(C)  V.=Fraction  of  the  total  raw 
exhaust  that  is  diluted  for  analysis. 
=((CO2,.,nc/10-)  +  (CO^.n./lO")  +  (HC..,„./ 

10''))(V^,J(CM\V.)/V:,7M, 

(iii)  Calculation  of  mdividual 
pollutants 

(A)  Mm(    -.  Hi,=Hvdrocarbon  emissions. 
in  grams  per  himr  by  mt/de.  are 
calculated  using  the  following 
equations: 
Mmc  „„Kjc={V.,.J(DensitVHc)(Haonc/10^)/ 

V, 
HC;,„.,=HC,   -  (HCJd  -  (1/DF)) 
HC,=FID  HC,  -  £(rJ(Xe) 

Where: 

DensitVHi  -Density  of  hydrocarbons=16.42  g/ 
ft'  (6.5800  kg/m,)  for  #1  petroleum  diesel 
fuel.  16.27  g/ft'  (0.5746  kg/mO  for  #2 
diesel.  and  16. 33  g/ft'  (0.5767  kg/m')  for 
other  fuels,  assuming  an  average  carbon  to 
hydrogen  ratio  of  1:1.93  for  #1  petroleum 
diesel  fuel.  1:1.80  for  #2  petroleum  diesel 
fuel,  and  1:1.85  for  hydrocarbons  in  other 
fuels  at  standdrd  conditions. 
HC;^,,„.^=Hydrocarbon  concentration  of  the 
dilute  exhaust  sample  corrected  for 
background,  in  ppm  carbon  equivalent 
(i  e  ,  equivalent  propanex3). 
Hr.,=Hvdrocarbon  concentration  of  the  dilute 
exhaust  bag  sample,  or  for  diesel 
continuous  heated  sampling  systems, 
avnragH  hydnx.arbon  concentration  of  the 
dilute  exhaust  sample  as  determined  from 
the  intfigrated  HC  traces,  in  ppm  carbon 
eqiuvalent   For  petroleum-fueled  engines, 
HC,  is  the  FID  measurement.  For  methanol- 
fueled  and  ethanul-fueled  engines: 
FID  HC,=Concentration  of  hydrocarbon  plus 
methanol,  ethanol  and  acetaldehyde  in 
dilute  exhaust  as  measured  by  the  FID. 
ppm  carbon  equivalent. 
r.  =  FID  response  to  oxygenated  species  x 

(methanol,  ethanol  or  acetaldehvde). 
-Xv=Con(entration  of  species  x  (methanol, 
ethanol  or  acetaldehyde)  in  dilute  exhaust 
as  determined  from  the  dilute  exhaust 
sample,  ppm  carbon 
Hd=Hvdrocarbon  f:onc:eiitration  of  the 
dilution  air  as  measured,  in  ppm  carbon 
equivalent. 


(B)  Mnox  m.Kie  =  Oxides  of  nitrogen 
emissions,  in  grams  per  hour  by  mode, 
are  calculated  using  the  following 
equations: 

Mno,  mi^c=(Vm,x)  (DensityNOi)  (NOXconc/ 
lO^'j/V, 

NOX.onc«{NOXe   -   NOXd(l    "   (1/DF))) 

Where:     | 

DensityN(i;=Density  of  oxides  of  nitrogen  is 

54.16  g/ftJ  (1.913  kg/m'),  assuming  they 

are  in  the  form  of  nitrogen  dioxide,  at 

standard  conditions. 
NOx..„nt=0xides  of  nitrogen  concentration  of 

the  dilute  exhaust  sample  corrected  for 

background,  in  ppm. 
NOXc=OxSdes  of  nitrogen  concentration  of 

the  dilute  exhaust  bag  sample  as  measured, 

in  ppm. 
NOxd=Oxides  of  nitrogen  concentration  of 

the  dilution  air  as  measured,  in  ppm. 

(C)  Mco:  mcxie=Carbon  dioxide 
emissions,  in  grams  per  hour  by  mode, 
are  calculated  using  the  following 
equations: 

Mco2  mn<e=(Vm,J  (Density  C02)  (C02conc/ 

10^)  /Vf 
CO:...nc=CO:c  -  COjdd  -  (1/DF)) 
Where:    ' 

Density  CO:=Density  of  carbon  dioxide  is 

51.81  ^ft'  (1,830  kg/m^).  at  standard 

conditions. 
C02coni=Garbon  dioxide  concentration  of  the 

dilute  exhaust  sample  corrected  for 

background,  in  percent. 
CO:c=Calbon  dioxide  concentration  of  the 

dilute  exhaust  bag  sample,  in  percent. 
CO:j=Catbon  dioxide  concentration  of  the 

dilutic^i  air  as  measured,  in  percent. 

(D)(J)  Men  m.Ki<.=Carbon  monoxide 
emissions,  in  grams  per  hour  by  mode, 
are  calculated  using  the  following 
equations: 
Mrom„*={Vn,„)(Densityco){COconc/106)/ 

Vf 

CO,„n,=CO,  -  COdd  -  (l/DF)) 

COd=(l  -  0.000323R)COdm 

Where: 

DensitVcr)=Density  of  carbon  monoxide  is 

32. 97  g/ft^  (1.164  kg/m^).  at  standard 

conditions. 
COconc=Garbon  monoxide  concentration  of 

the  dilute  exhaust  sample  corrected  for 

background,  water  vapor,  and  CO2 

extraction,  ppm. 
COe=Carbon  monoxide  concentration  of  the 

dilute  exhaust  sample  volume  corrected  for 

water  vapor  and  carbon  dioxide  extraction, 

in  ppm. 
COc=(l  ~  (0.01  +  0.005/a)CO2e  - 

0.000323RH)COcn>,  where  a  is  the 

hydrogen  to  carbon  ratio  as  measured  for 

the  fuel  used. 
COcm~Carbon  monoxide  concentration  of  the 

dilute  exhaust  sample  as  measured,  in 

ppm. 
RH  =  Relative  humidity  of  the  dilution  air, 

percent. 
COd=Carbon  monoxide  concentration  of  the 

dilution  air  corrected  for  water  vapor 

extraction,  in  ppm. 


COdm=Carbon  monoxide  concentration  of  the 
dilution  air  sample  as  measured,  in  ppm. 

(2)  If  a  CO  instrument  which  meets 
the  criteria  specified  in  ^86.1311  of  this 
chapter  is  used  and  the  conditioning 
column  has  been  deleted,  CO„ii  must  be 
substituted  directly  for  COc,  and  CO^m 
must  be  substituted  directly  for  COd. 

(E)  M(  MJ  ni.Kie=Methane  emissions 
corrected  for  background,  in  gram  per 
hour  by  mode,  are  calculated  using  the 
following  equations: 

McH4  m<xJe=(Vm,v)  (DensityrH4)  (CRjconc/ 
lOfi)  /V, 

CH4.>,n.=Ct  H4..   -   CtMOdd    -   (l/DF)) 

Where: 

DensitvcH4=Densitv  of  methane  is  18.89  g/ft' 

at  68  -F  (20  "C)  and  7fi0  mm  Hg  (U)1.3kPa) 

pressure. 
CH4c„n,=Methane  concentration  of  the  dilute 

exhaust  corrected  for  background,  in  ppm. 
CcH4<:=Methane  concentration  in  the  dilute 

exhaust,  in  ppm. 
CtH4d=Methane  concentration  in  the  dilution 

air,  in  ppm. 

(F)  McH--f)H  r,.,jc=Methanol  emissions 
corrected  for  background,  in  gram  per 
hour  by  mode,  arc  calculated  using  the 
following  equations: 

McH'OH  ni.x]o=(Vm,x)(Densitvc  h.^oh) 
(CH-,OR„„J10'')/V, 

CH30FLon.=CcH«)Hc   -   Cc-H30Hd(l    —   (1/ 

DF)) 

CcH3OHe=((3.817)d0        -)(Tkm) 

(((Cs,)(AVs,))  +  (Cs:)(AVs:)))/ 

((PbKVhm)) 
CcH.oHd=((3.817)(10  -)(Tr,v)(((Cn,) 

(AVo,))  +  (Co:)  {AV»:)))/((Pb)(Vdm)) 
Where: 
DensitVtH'()H=Densitv  of  methanol  is  37.71  g/ 

ft^  (1,332  kg/m'l.  at  68  =F  (20   C)  and  760 

mm  Hg  (101,3kPa)  pressure. 
CH30H^„„c=Methanol  concentration  of  the 

dilute  exhaust  corrected  for  background,  in 

ppm. 
C(-HK)Hc=Methanol  concentration  in  the 

dilute  exhaust,  in  ppm. 
(^(  H->oHd=\igthanol  concentration  in  the 

dilution  air.  in  ppm. 
Tf  v=Temperature  of  methanol  sample 

withdrawn  from  dilute  exhaust,  -R. 
TDM=Temperature  of  methanol  sample 

t^'ithdrawn  from  dilution  air.  °R. 
PR=Barometric  pressure  during  test,  mm  Hg. 
VVM=Volume  of  methanol  sample  withdrawn 

from  dilute  exhaust  ft  ' 
VDM=Volume  of  methanol  sample  withdrawn 

from  dilution  air.  ft  '. 
Cs=GC  concentration  of  aqueous  sample 

drawn  from  dilute  exhaust,  pg/ml. 
Cd=GC  concentration  of  aqueous  sample 

drawn  from  dilution  air.  jJg  ml, 
Avs=Volume  of  absorbing  reagent  (deionized 

water)  in  impinger  through  which 

methanol  sample  from  dilute  exhaust  is 

drawn,  ml. 
AvD=Volume  of  absorbing  reagent  (deionized 

water)  in  impinger  through  which 

methanol  sample  from  dilution  air  is 

drawn,  ml. 

i=first  impinger. 


Federal  Register /Vol    66,  No.  230 /Thursday,  November  29,  2001    Corrections 


59607 


:=second  impinger. 

(G)  Mc-:H?fjH  mc«ie=Ethanol  emissions 
corrected  for  background,  in  gram  per 
hour  by  mode,  are  calculated  using  the 
following  equations: 

McHXH^OH  ni.«Je={Vm,,)(DensitycH3CH20H) 

{(CH3CH;Oa,.n./10f>))/V, 

CHlCH;OH.„r,c=C<  HKH;OHe    " 

Ct-HHH;oHd(l  -  d/DF)) 
Cc-H3cH:oHd={{2.654)dO 

-)(Tdm)(((C„i)(AVdi))  *  (Cd:)(AVd^)))/ 

((Pb)(Vdm)) 
CcHu-H:(>He=((2.654)dO 

=)(Tkm)(((Cs,)(AVs,))  +  (Cs2)(AVs2}))/ 

({Pb)(Vem)) 

Where: 

Densityt2H50H=Density  of  ethanol  is  54.23  g/ 

ft  Ml  915  kg/m  ').  at  68   F  (20  °C)  and  760 

mm  Hg  (i01.3kPa)  pressure. 
CHiCH:OH.n„,=Ethanol  concentration  of  the 

dilute  exhaust  corrected  for  background,  in 

ppm. 
C(  HicH:oHc=Ethanol  concentration  in  the 

dilute  exhaust,  in  ppm. 
CfnirH;oHd=Ethanol  concentration  in  the 

dilution  air,  in  ppm. 
Tkvi=  Temperature  of  ethanol  sample 

withdrawn  from  dilute  exhaust,  -R. 
TDM=Temperature  of  ethanol  sample 

withdrawn  from  dilution  air.  -R. 
PH=Barometric  pressure  during  test,  mm  Hg. 
V^vl=Volume  of  ethanol  sample  withdrawn 

from  dilute  exhaust,  ft  ' 
V'nM=Volume  of  ethanol  sample  withdrawn 

from  dilution  air.  ft  \ 
Cs=GC  conf:entration  of  aqueous  sample 

drawn  from  dilute  exhaust,  ng/ml. 
Ct)=GC  concentration  of  aqueous  sample 

drawn  from  dilution  air.  ^g/ml. 
Avs=  Volume  of  absorbing  reagent  (deionized 

water)  in  impinger  through  which  ethanol 

sample  from  dilute  exhaust  is  drawn,  ml. 
Avrj=V'olume  of  absorbing  reagent  (deionized 

water)  in  impinger  through  which  ethanol 

sample  from  dilution  air  is  drawn,  ml. 

i=rirst  impinger. 

2=second  impinger. 

[\\]  M(  h:c;  m,xic=Formaldehyde 
emissions  corrected  for  background,  in 
gram  per  hour  by  mode,  are  calculated 
using  the  following  equations: 

Mf  h:o  „i.Kic=(Vn„J(DensitVtH2o) 
((CH:O..„„/10f')/V,        " 

CH20.„n.=C^  h:cv  -  G  Hj.xid  -  d/DF)) 
Cf„:<K.=((4.069)dO    -)(C,uf-)(V\t) 

(Q)(T^v))/((Vs,)(Ph) 
QH:od=((4.069)dO 

^)(Cfda)(V.^a)(Q)(T»k))/{Vsa)(Pb) 
Where: 

DensitV(;-H:o=Densitv  of  formaldehyde  is 

35.36  g/ft  <  (1.249kg/m  ').  at  68  °F  (20  =C) 

and  760  mmHg  (101.3  kPa)  pressure. 
CH20,.,,n^=F'ormaldehyde  concentration  of 

the  dilute  exhaust  (  orrected  for 

background,  ppm 
Q  Hroi  =  Formaldehyde  concentration  in 

dilute  exhaust,  ppm. 
Ci  H:<)d=Formaldehyde  concentration  in 

dilution  air.  ppm. 

Cn>K=Concentration  of  DNPH  derivative  of 
formaldehv  de  from  dilute  exhaust  sample  in 
sampling  solution,  ^ig/ml. 


VAE=Volume  of  sampling  solution  for 
dilute  exhaust  formaldehyde  sample,  ml, 

Q  =  Ratio  of  molecular  weights  of 
formaldehyde  to  its  DNPH  derivative  = 
0.1429. 

TFj=Temperature  of  formaldehyde  sample 
withdrawn  from  dilute  exhaust.  =R. 

V'st=Volume  of  formaldehyde  sample 
withdrawn  from  dilute  exhaust,  ft' 

PB=Barometric  pressure  during  test,  mm 
Hg. 

Cf-t)A=Concentration  of  DNPH  derivative  of 
formaldehyde  from  dilution  air  sample  in 
sampling  solution,  ug/ml. 

VAA=Volume  of  sampling  solution  for 
dilution  air  formaldehyde  sample,  ml. 

TRh=Temperature  of  formaldehyde  sample 
withdrawn  from  dilution  air,  -R. 

VsA=Volume  of  formaldehyde  sample 
withdrawn  from  dilution  air,  ft' 

(I)  McH3CHo  rTKKi<:=Acetaldehyde 
emissions  corrected  for  background,  m 
grams  per  hoiu-  by  mode,  are  calculated 
using  the  following  equations: 

McH't  HO  m.Klc  = 

(V^,J(DensitycH3CHo)((CH,CHOco„c/ 

10<')/V, 

CH3CHO^on^=CcH3C-HOe    -    Cc-H3CHOd(l 

(l/DF)) 

CcH3CHOr=((2.774)dO         ^) 

(CADE)(VAt  )(Q)fTKF))/((VsE)(PB) 

CcH3rHOd=((2  774)dO       •) 

(Cada){Vaa)(QJ(Tdf))/(Vsa)(Pb) 
Where: 

Density  cHM:Ho=Densitv  of  acetaldehvde  is 

51.88  g/ft'  (1.833  kg/m').  at  68  '"F  (20  °C) 

and  760  mmHg  (101.3  kPa)  pressure. 
CH3CHOcotK=Acetaldehyde  concentration  of 

the  dilute  exhaust  corrected  for 

background,  ppm. 
CcHKHoc=Acetaldehyde  concentration  in 

dilute  exhaust,  ppm. 
CcH.K-Hcw=Acetaldehyde  concentration  in 

dilution  air.  ppm. 
CADF;=Concentration  of  DNPH  derivative  of 

acetaldehyde  from  dilute  exhaust  sample 

in  sampling  solution,  pg/ml. 
VAfc=Volume  of  sampling  solution  for  dilute 

exhaust  acetaldehyde  sample,  ml. 
Q=Ratio  of  molecular  weights  of 

acetaldehvde  to  its  DNPH  derivative 
=0.182 
Tt>=lemperature  of  acetaldehyde  sample 

withdrawn  from  dilute  exhaust.  =R. 
Vsf  =Volume  of  acetaldehyde  sample 

withdrawn  from  dilute  exhaust,  ft' 
PB=Barometric  pressure  during  test,  mm  Hg. 
CADAConcentration  of  DNPH  derivative  of 

acetaldehyde  from  dilution  air  sample  in 

sampling  solution,  pg/ml. 
VAA=Volume  of  sampling  solution  for 

dilution  air  acetaldehyde  sample,  ml. 
TDF=Temf)erature  of  acetaldehyde  sample 

withdrawn  from  dilution  air.  "R. 
VsA=Volume  of  acetaldehyde  sample 

withdrawn  from  dilution  air,  ft' 

(1)  MsMHt  ni.Kk=Nonmethane 
hydrocarbon  emissions,  in  grams  per 
hour  by  mode. 

Mnmhc  m, »!,;={ Vn„J(DensitVNMHc) 

((NMHCE,„n./10'^))/V,    ■ 
NMHC„.„.=NMHCr— (NMHr^)d  -  (1/ 

DF)) 


NMHC.=FID  HC  -  (r„)(CcH4.) 
NMHC^FID  HC  -  (rJ(CcH4d) 
Where: 

DensityNMHc=Density  of  nonmethane 
hydrocarbons=16.42  g./ft'  (0.5800  kg/m') 
for  #  1  petroleum  diesel  fuel,  16.27  g/ft' 
(0.5746  kg/m')  for  #2  diesel,  and  16.33  for 
other  fuels,  assuming  an  average  carbon  to 
hydrogen  ratio  of  1:1.93  for  #1  petroleum 
diesel  hael,  1 :1 .80  for  #2  petroleum  diesel 
fuel,  and  1:1.85  for  nonmethane 
hydrocarbons  in  other  fuels  at  standard 
conditions. 

NMHCco«K=Nonmethane  hydrocarbon 
concentration  of  the  dilute  exhaust  sample 
corrected  for  background,  in  ppm  carbon 
equivalent  (i.e..  equivalent  propane  x  3). 

NMHC.=Nonmethane  hydrocarbon 
concentration  of  the  dilute  exhaust  bag 
sample: 

FID  HCr=Concentration  of  hydrocarbons  in 
dilute  exhaust  as  measured  by  the  FID, 
ppm  carbon  equivalent. 

rm=FlD  response  to  methane. 

Cc-H4c=Concentration  of  methane  in  dilute 
exhaust  as  determined  from  the  dilute 
exhaust  sample. 

NMHCd=Nonmethane  hydrocarbon 
concentration  of  the  dilution  air: 

FID  HCd=:Concentration  of  hydrocarbons  in 
dilute  exhaust  as  measured  by  the  FID, 
ppm  carbon  equivalent. 

rm=FID  response  to  methane. 

CcH4d=Concentration  of  methane  in  dilute 
exhaust  as  determined  from  the  dilute 
exhaust  sample,  ppm. 

(4)  Particulate  f-xhaust  emissions  The 
mass  of  particulate  for  a  test  mode 
determined  from  the  following 
equations  when  a  heat  exchanger  is 
used  (i,e,.  no  flow  compensationj.  and 
when  background  filters  are  used  to 
correct  for  backgrnund  particulate 
levels 

MpM  rn.Ktc=Particulate  emissions,  grams 

per  hour  by  mode. 
M,.N,  ^,oc=(WVol)(PM..^)d  + 

DF)=(\\,,J(PM..„J/V, 
PM.„n,=PM.  -  PMdd  -  (l/DF)) 
PM.-MpMc/V^„^/10* 
PMi=M,.,Mj/V,.^pj/10  ' 

Where: 

PMvoiK=Paniculate  concentration  of  the 

diluted  exhaust  sample  corrected  for 

background,  in  g/ft  :> 
MpMc=Measured  mass  of  particulate  for  the 

exhaust  sample,  in  mg.  which  is  the 

difference  in  filter  mass  before  and  after 

the  test 
MpMd=Measured  mass  of  particulate  for  the 

dilution  air  sample,  in  mg.  which  is  the 

difference  in  filter  mass  before  and  after 

the  test. 
Vsamt»r=Total  wef  volume  of  sample  removed 

from  the  dilution  tunnel  for  the  exhaust 

particulate  measurement,  cubic  feet  at 

standard  conditions. 
V«mpd=Total  wet  volume  of  sample  removed 

from  the  dilution  tunnel  for  the  dilution  air 

particulate  measurement,  cubic  feet  at 

standard  f:onditions. 
DF=Dilution  factor,  which  is  the  volumetric 

ratio  of  the  dilution  air  to  the  raw  exhaust 

sample,  calculated  as: 
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DF 


WC02  -  WC02 


1 


wco:  -wco: 

[c:  Hu:uiiiit\r(iiciilations   11;  The 
foUinving  abbrtnidtions  [dnd  units) 
appiv  to  pdidgraph  ib)  of  this  section: 
H  \K()  =  t)aronietri(:  pressure  (Pa). 
H=spet:ifi(  humidity,  (g  H:0/g  of  dry  air). 
KH=(:onversion  factor=0.6220  g  H:0/g  dry  air. 
M  , ,  ^Molecular  weight  of  air=28.9645. 
\\,,i  ,=MolKCular  weight  of  water=18. 01534, 
!';,„  =  Saturation  vapor  pressure  of  water  at  the 

'ir\  bulb  temperature  (Pa), 
l'i,i.=Saturalion  vapor  pressure  of  water  at  the 

dewpoint  temperature  (Pa), 
P,=Partiai  pressure  of  water  vapor  (Pa). 
P  .1.  n=Sataration  vapor  pressure  of  water  at 

iht'  wet  bulb  temperature  (Pa). 
!  !,H  =  llrv  bulb  temperature  (Kelvin). 
1  *H=Wet  bulb  temperature  (Kelvin). 
\  =\V,iter-vapor  volume  concentration, 

[2]  Tho  spprific,  humiditv  nn  a  dry 
basis  of  tht>  intake  air  (H)  is  defined  as: 
H  =  ((Kh)(P,1'IBARG  -  Pv)) 

(,<)  Tht'  partial  pressure  of  water  vapor 
mav  be  determined  using  a  dew  point 
device    In  that  i  a>e; 

14)  The  perc:ent  of  relati\  •'  huniidit) 
iKH)  IS  defined  as: 
KH  =  lP.  PpHlino 


(5)  The  water-vapor  volume 
concentration  on  a  dry  basis  of  the 
engine  intake  air  (Y)  is  defined  as: 
Y=((H)(M..J/(Mh:o)=P./(BARO  -  PJ 

(d)  NOx  correction  factor.  (1)  NOx 
emission  rates  (Mno<  m.xi<.)  shall  be 
adjusted  to  account  for  the  effects  of 
humidity  and  temperature  by 
multiplying  each  emission  rate  by  Knck. 
which  is  calculated  from  the  following 
equations: 
Kmh=(K)(1  +  (0.25{logK)=)"2) 

K=(Kh)(Kt) 

Kh=(Ci  +C^(exp((  -  0.0143)(10,714))1/ 

ICi  +C:(exp((  -  0.0143)(1000H))1 
C,=  -  a7  +  164.5exp(  -  0.0218(A/ 

C:=130.7  +  3941exp(  -  0.0248(A/FKe>) 

Where:    I 

(A/F)»ci=wass  of  moist  air  intake  divided  by 

mass  of  fuel  intake. 
Kr=l/[lH0.017(TM,-TA)l  for  tests  conducted  at 

ambient  temperatures  below  30  °C. 
Kr=l  00  for  tests  conducted  at  ambient 

temperatures  at  or  above  30  °C. 
Tio=The  measured  intake  manifold  air 

tempetature  in  the  locomotive  when 

operated  at  30  °C  (or  100  °C.  where  intake 

manifold  air  temperature  is  not  available). 
TA=The measured  intake  manifold  air 

tempeiature  in  the  locomotive  as  tested  (or 


the  ambient  temperature  ( °C),  where 
intake  manifold  air  temperature  is  not 
availabiel. 

(e)  Other  calcuidtions  (.akulations 
other  than  those  specified  in  this  section 
mav  be  used  with  the  advance-  appnivai 
of  the  Administrator. 
|FR  Uo(..  01-,T-i,-,.U)  Filed  11-23-01;  8:45  am] 

Editorial  .Note:  On  .Monday,  November  26, 
2001,  this  rulf  dot  iimi-nt  FR  Doc.  01-55530 
appeared  on  66  FR  ri8M53-58964,  Due  to 
additional  text  being  inadvertently  added,  it 
is  being  reprinted  in  its  entirety. 
(FRn<)f    Rl-S,T-i30  r-il.'d  n-2H-ni    8:45  ami 

BILLING  CODE  1 505-01 -D 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1115] 

Federal  Reserve  Bank  Services 

Correction 

In  notice  document  01-27779 
beginning  on  page  .56310  in  the  issue  of 
Wednesday.  November  7.  2001.  make 
the  following  corrections, 

1.  On  page  56310,  in  Table  1.  the  title 
should  have  appeared  as  follows: 


Table  i.— Pro  Forma  Cost  and  Revenue  Performance ^ 


2 On  page  ,5H31,T.  in  Table  .3,  m  the 
fourth  column,  the  column  title, 
■Estimated  growth  2001  (percent)" 


should  read,  "Estimated  2001  growth 
(percent)". 

Table  7.— Selected  Check  Fees 


3.  On  the  same  page.  Table 
have  appeared  as  follows: 


should 


2001  Current  price  ranges 


2002  pnce  ranges 


Items 

Forward-processed 

City  , 

RCPC  

Forward  fine-sort 

City       

RCPC    

Qualified  returned  checks 

City  

RCPC  

Raw  returned  cliecks 

City  

RCPC    

Cash  letters 

Forward -processed  ■  

Forward  fine-sort  

Retumed  ctiecks   raw  qualified 
Payor  bank  services 

MICR  information         

Electronic  presentment  

Truncation  

Image  capture     

Image  delivery    

Image  archive    , 

Image  retrieval  


(per  item) 


(per  item) 


$0,001  to  0.079 


SO  001  to  0  079 


$0,003  to  0.200  SO  003  to  0.300 

S0.003  to  0.021  1  SO  003  to  0  021 

SO  003  to  0  036 j  S0.004  to  0  036 

SC  08  '0  0  85  j  SO, 08  to  0.85 

SO  10  Tc  115 SO  10  to  1  15 

Si  05  to  5  00  .■ .-. SI  05  to  5  00 

Si  05  tc  5  00  ]  S1  05  to  5.00 

(per  cash  letter)  i  (per  cash  letter) 

52  00  to  32  00  $2.25  to  36.00 

53  00  to  14  00  ;  $3.50  to  14.00 

$2  00  to  14  00  S2  00  to  14.50 

(Fixed)     (per  item)  ,  (Fixed)     (per  Item) 

S2-15  SO  0020^-<:' 0070   I  $2-15  $0.0030-0.0110 

Sl-11  SO  0005-0  0100  i  S1-12  SO. 0005-0  0100 

$2-7  SO  0020-0  0180 '  S2-7  $0.0040-0.0180 

S2-15     SO  0020-0  02  S2-15     SO.002-0  02 

Vanes-     S0001-0008  |  Vanes'^    $0,002-0  008 

N  A     SO  001-0,01  i  N/A     $0,001-0  01 

N-A     so  3-5   IN/A     SO  3-5 


Note:  Bold  indicates  change  from  2001  pnces 

'Cash  letter  tees  for  forward-processed  items  transported  on  Check  Relay  for  2001  and  2002  include  a  fifty-cent  surcharge  due  to  higher  fuel 
costs 
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4,  On  page  56319,  in  Table  10.  [he 
line  below  the  title.    In  millions  of 
dollars"  should  read.  "[In  millions  of 
dollars)". 


5   On  page  56321.  in  the  second  6.  On  paii.  56323,  Table  13  should 

column,  in  the  footnote,  in  the  second         have  appeared  a-  follows: 

to  the  last  line,    shore"  should  read, 

"short". 


Table  13.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  PRiCEz  Secvces 

[Millions  of  dollars — average  for  year] 


Short-term  assets 

Imputed  reserve  requirement  on  cear^ng  Da^ances^^ 

Investment  m  marketable  secunties'"' 

Receivables  ".!!'!!" 

Matenais  and  supplies 

Prepaid  expenses  "!"!!!!' 

Items  in  process  of  collections^ ' 

Total  short-term  assets  

Long-term  assets 
Premises^ 
Furniture  aod  equipment  ^^[ 

Leasehold  improvements  and  long-term  prepayments 
Prepaid  pension  costs 

Total  long-term  assets 

Total  assets 

Short-term  liabilities 

Cleanng  balances  and  balances  ansmg  tron-  ea^'v  cred^!  of  jnco-ected  terns 
Deferred  credit  items^s  

Short-term  debtee !!!!"!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!!!!"! 

Short-term  payables  

Total  short-term  liabilities  '. 

Long-term  liabilities 

Postempioymeni  retirement  t>enef  is      

Long-term  debt^t;       "^ 

Total  long-term  liabilities   >. 

Total  liabilities 
Equity 

Total  liabilities  and  equity  


^'Funded  with  cleanng  balances 

^sRepresents  float  costs  that  are  directly  estimated  a;  the  se.^vce  ^evei 


2002 


$  678,5 

5.473.0 

81,7 

38 

2~  6 
4,102.8 


2001 


$  742.4 
6.681.9 

77  3 

36 

3,6067 


10.367.6 

431.1 

1777 

800.^: 

1 

11  1353 

417  5 
185  5 

~3  9 

1.479.3 

1  395  4 

$11,846.9 

$12,530  7 

S  "  3'7  5 

0.0 

103.9 

S  ~  424  3 
3  606  ^ 

169 

85  4 

10.991.2 

263  4 
0.0, 

11,^353 

25-  9 
479.1 

263.4 

731.0 

11,254  6 
5923 

1 1  866  3 
664  4 

$11,846.9 

$12,530,7 

•'9|nciudes  allocations  of  Board  of  Governors  assets  to  pnced  services  of  Si  l  million  for  2002  a^c  SC  -  rr^.r^or  tor  >CKI1 
30No  debt  IS  imputed  in  2002  because  Cleanng  balances  are  used  as  an  available  funding  source" 
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7  On  pagp  =>fi324.  Table  14  should 

ha\('  apptMrt'd  .i^  follows: 


Table  14  —Portion  of  clearing  balances  used  to  fund  prced  services  assets  in  2002 

[Dollar  amounts  In  millions] 


A.  Short-term  asset  funding: 

Short-term  assets  to  be  funded: 

Receivables  

Materials  and  supplies 

Prepaid  expenses 


Total  short-term  assets  to  be  funded 
Short-term  funding  sources: 

Short-term  payables  


Portion  of  short-term  assets  funded  with  impute  1  short-term  debt  or  non-core  clearing  bal- 

aiu  es"  

ti    Long-term  asset  funding: 

Long-term  assets  to  be  funded: 

Premises  

Furniture  and  equipment  

Leasehold  improvements  and  long-term  prepay  nents 
Prepaid  pension  cost 


Total  long-term  assets  to  be  funded   

Long-term  funding  sources: 

Postemplovment/retirement  benefits  liability 
Imputed  equity  ^^  • 


Portion  of  long-term  assets  funded  with  imputed  la  ig-term  debt  or  core  clearing  balances^' 


$81. 7 

3.8 

27.8 


113.3 
103.9 


,S4  U  - 1 

177.7 

70.4 

800.1 


263.4 
592.3 


$1,479.3 


855.7 


9.4 


623.6 


C.  Total  clearing  balances  used  for  funding  priced-servi  :es  assets  $633.0 

"Clearing  balances  shown  on  table  13  are  available  for  funding  priced-services  as,sets.  Using  these  balances  reduces  the  amount  available 

for  investment  in  Treasurv  bills  for  the  net  income  on,  clearing  balances  calculation.  Short-term  assets  are  funded  with  non-core  clearing 

balances.  Long-term  assets  are  funded  with  core  clearing  balances;  a  total  of  $4  billion  in  balances  is  avdilable  for  this  purpose.  No  short-  or 

long-term  debt  is  imputed. 

'■^See  table  16  for  calculation  of  required  imputed  eq  lity  amount. 


H  (Jn  pci^'"  'i*'  i-'i    in  Table  15,  under 
the  Total  colurn.n,  ;n  th"  first  entry, 


9.  On  the  same  page,  in  Table  16,  the 
title  should  have  appeared  as  follows: 


TiS.r   16  -    DERIVATION  OF  THE  2002  AND  2001   PSAF 
(Dollar  amounts  in  millions] 


10  f  ):i  i>aU'-  ' 
Tatil.-  !(..  ill  !h. 
t'qiut\  ' 


'ih  V2I,    ill  <hv 


continued 


irvt  .  r,tr\ ,  omit  "Total 


11.  On  the  same  page,  in  Table  1 "   m 
the  Weighted  assests  column,  in  the  first 
entry,  "0.0"  should  read,  "$0.0". 

12.  On  page  56328,  in  the  "Noncash 
Collection  Fee  Schedule — Continued" 


table,  in  the  fees  column,  "  ■'^240.00' 
should  read.  "40.00'-" 

13,  On  page  5632').  the  table  title 
-hould  appear  as  follows: 


Tls:  .a\:;  Contingency  O^rious^-^ 
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[FR  Doc.  Cl-27779  Filed  11-28-01;  8:45  am]      DEPARTMENT  OF  TRANSPORTATION       Wednesday.  November  21,  2001.  maKo 

BILLING  CODE  150S-01-0  .        r    ,,  .' 


Federal  Aviation  Administration 
14  CFR  Part  121 

[Docket  No.  FAA-2001-10770:SFAR  92-2] 
RIN2120-AH54 

Flightcrew  Compartment  Access  and 
Door  Designs 

Correction 

In  rule  doc  uni^nt  01-29280  bet;inning 
on  page  58650  m  'he  issue  of 


"h"  following  correction: 
SFAR  92-2  [Corrected] 

f)n  paye  58653,  m  the  third  column. 
in  {  aratcrdph  4.  in  the  10th  line,  after 

'  :i •  ■    - .",  n  u  1  d  read ,  ' " flightcrew 
compartment  shall  be  available  to  any 
crewmember  during  flight,  except  for". 

[FR  Dor  Cl-29280  Filed  11-28-01;  8:45  am] 
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Department  of  the  Treasury 

Office  of  the  ComptroUer  of  the 
Currency 

Office  of  Thrift  Supervision 
12  CFR  Parts  3  and  56^ 

Federal  Reserve  System 

12  CFR  Parts  208  and  225 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  325 


Risk-Based  Capital  Guidelines:  Capital 
Adequacy   Guidelines:  Capital 
Maintenance:  Capital  Treatment  of 
Recourse.  Direct  Credit  Substitutes  and 
Residual  Interests  in  Asset  Securitizations: 
Final  Rules 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 

[Docket  No.  01-24] 

RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y:  Docket  No.  R-1055] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AB31 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  567 

[Docket  No.  2001-68] 
RIN  1550-AB11 

Risk-Based  Capital  Guidelines;  Capital 
Adequacy  Guidelines;  Capital 
Maintenance:  Capital  Treatment  of 
Recourse,  Direct  Credit  Substitutes 
and  Residual  Interests  in  Asset 
Securitizations 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency.  Treasury:  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Df-posit  Insurance 
Corporation;  and  Office  of  Thrift 
Super\'ision.  Treasury. 

ACTION:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  agencies)  are  changing 
their  regulatory  capital  standards  to 
address  the  treatment  of  recourse 
obligations,  residual  interests  and  direct 
credit  substitutes  that  expose  banks, 
bank  holding  companies,  and  thrifts 
(collectively,  banking  organizations) 
primarily  to  credit  risk.  The  final  rule 
treats  recourse  obligations  and  direct 
credit  substitutes  more  consistently  than 
the  agencies'  current  risk-based  capital 
standards  and  adds  new  standards  for 
the  treatment  of  residual  interests, 
including  a  concentration  limit  for 
credit-enhancing  interest-only  strips.  In 
addition,  the  agencies  use  credit  ratings 
and  certain  alternative  approaches  to 


match  the  risk-based  capital 
requirement  more  closely  to  a  banking 
organization's  relative  risk  of  loss  for 
certain  positions  in  asset  securitizations. 
The  final  rule  does  not  include  the 
proposed  requirement  that  the  sponsor 
of  a  revolving  credit  securitization  that 
involves  an  early  amortization  feature 
hold  capital  against  the  amount  of  assets 
under  management. 

This  rule  is  intended  to  result  in  a 
more  consistent  treatment  for  similar 
transactions  among  the  agencies,  more 
consistent  regulatory  capital  treatment 
for  certain  transactions  involving 
similar  risk,  and  capital  requirements 
that  more  closely  reflect  a  banking 
organization's  relative  exposure  to 
credit  risk. 

DATES:  This  rule  is  effective  January  1, 
2002.  Any  transactions  settled  on  or 
after  January'  1.  2002,  are  subject  to  this 
final  rule.  Banking  organizations  that 
enter  into  transactions  before  January  1, 
2002,  may  elect  early  adoption,  as  of 
November  29,  2001,  of  any  provision  of 
the  final  rule  that  results  in  a  reduced 
capital  requirement.  Conversely, 
banking  organizations  that  enter  into 
transactions  before  January  1,  2002.  that 
result  in  increased  capital  requirements 
under  the  final  rule  may  delay  the 
application  of  this  rule  to  those 
transactions  until  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Amrit  Sekhon.  Risk  Expert. 
Capital  Policy  Division,  (202)  874-5211; 
Laura  Goldman,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division.  (202)  874-5090.  Office  of  the 
Comptroller  of  the  Currencv,  250  E 
Street,  SW,  Washington.  DC  20219. 
Board:  Thomas  R.  Boemio.  Senior 
Supervisor\'  Financial  Analyst,  (202) 
452-2982.  Arleen  Lustig,  Super\'isory 
Financial  Analyst.  (202)  452-2987,  or 
Barbara  Bouchard,  Assistant  Director 
(202)  452-3072.  Division  of  Banking 
Supervision  and  Regulation.  For  the 
hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD).  (202)  263-4869.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N\V.  Washington,  DC  20551. 

FDIC:  Robert  F.  Storch.  Chief, 
Accounting  Section,  Division  of 
Supervision,  (202)  898-8906;  Jason  C. 
Cave,  Senior  Capital  Markets  Specialist, 
Division  of  Super\-ision,  (202)  898- 
3548;  Miguel  D.  Browne,  Manager. 
Policy.  Risk  Management  and 
Operations,  Division  of  Supervision, 
(202)  898-6789;  Marc  J.  Goldstrom, 
Counsel,  (202)  898-8807  or  Michael  B. 
Phillips.  Counsel,  (202)  898-3581. 
Supervision  and  Legislation  Branch, 
Legal  Division,  Federal  Deposit 


Insurance  Corporation,  550  17th  Street, 
N\V.  Washington.  DC  20429. 

OTS:  Michael  D.  Solomon,  Senior 
Program  Manager  for  Capital  Policy, 
(202)  906-5654.  David  Riley.  Project 
Manager.  Supervision  Policy.  (202)  906- 
6669;  Teresa  Scott,  Counsel  (Banking 
and  Finance),  (202)  906-6478.  or  Karen 
Osterloh.  Assistant  Chief  Counsel.  (202) 
906-6639.  Office  of  Thrift  Supervision. 
1700  G  Street,  NW.  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  .^sset  Securitization 

B.  Residual  Interests 

C.  The  Combined  Final  Rule 

II.  Background 

A.  Asset  Securitization 

B.  Risk  Management  of  Exposures  Arising 
from  Securitization  Activities 

C.  Current  Risk-Based  Capital  Treatment  of 
Recourse.  Residual  Interests  and  Direct 
Credit  Substitutes 

1.  Recourse  and  Retained  Residual 
Interests 

2.  Direct  Credit  Substitutes 

,3.  Concerns  Raised  by  Current  Capital 
Treatment 

III.  Description  of  the  Final  Rule:  Treatment 

of  Recourse,  Residual  Interests  and 
Direct  Credit  Substitutes 

A.  The  General  Approach  Taken  in  the 
Final  Rule 

1.  Combined  Final  Rule 

2.  Managed  Assets  Capital  Charge 

3.  Capital  Charge  for  Residual  Interests 
a.  Concentration  Limit  Capital  Charge 
h.  Dollar-for-Dollar  Capital  Charge 

B.  Definitions  and  Scope  of  the  Final  Rule 

1.  Recourse 

2.  Direct  Credit  Substitute 

3.  Residual  Interests 

4.  Credit-Enhancing  Interest-Only  Strips 
,5.  Credit  Derivatives 

6.  Credit-Enhancing  Representations  and 

Warranties 
7  Clean-up  Calls 

8.  Loan  Servicing  Arrangements 

9.  Interaction  with  Market  Risk  Rule 

10.  Reservation  of  .Authority 

11.  .Alternative  Capital  Calculation  for 
Small  Business  Obligations 

C.  Ratings-based  Approach;  Traded  and 
Non-traded  Positions 

D.  Unrated  Positions 

1.  Use  of  Banking  Organizations'  Internal 
Risk  Ratings 

2.  Ratings  of  Specific  Positions  in 
Structured  Financing  Programs 

3.  Use  of  Qualifying  Rating  Software 
Mapped  to  Public  Rating  Standards 

IV.  Effective  Date  of  the  Final  Rule 

V.  Miscellaneous  Changes 

VI.  Regulatory  Analysis 

A.  Regulatory  Flexibility  Act 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Plain  Language 

I.  Introduction 

The  agencies  are  amending  their 
regulatory  capital  standards  to  change 
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the  treatment  of  certain  recourse 
obligations,  direct  credit  substitutes, 
residual  interests  and  other  positions  in 
securitized  transactions  that  expose 
banking  organizations  to  credit  risk. 
This  final  rule  amends  the  agencies' 
regulator>'  capital  standards  to  align 
more  closely  the  risk-based  capital 
treatment  of  recourse  obligations  and 
direct  credit  substitutes,  to  var\'  the 
capital  requirements  for  positions  in 
securitized  transactions  (and  certain 
other  credit  exposures)  according  to 
their  relative  risk,  and  to  require  capital 
commensurate  with  the  risks  associated 
with  residual  interests. 

A.  Asset  Securitization 

This  final  rule  builds  on  the  agencies' 
earlier  work  with  respect  to  the 
appropriate  risk-based  capital  treatment 
for  recourse  obligations  and  direct  credit 
substitutes.  On  May  25.  1994.  the 
agencies  published  in  the  Federal 
Register  a  proposal  to  reduce  the  capital 
requirement  for  low-level  recourse 
transactions,  and  to  treat  first-loss  (but 
not  second-loss)  direct  credit  substitutes 
like  recourse.  59  FR  27116.  May  25. 
1994  (the  1994  Notice).  The  1994  Notice 
also  contained,  in  an  advance  notice  of 
proposed  rulemaking,  a  proposal  to  use 
credit  ratings  from  nationally 
recognized  statistical  rating 
organizations  (rating  agencies)  to 
determine  the  capital  treatment  of 
certain  recourse  obligations  and  direct 
credit  substitutes.  The  OCC.  the  Board, 
and  the  FDIC  subsequently 
implemented  the  capital  reduction  for 
low-level  recourse  transactions,  thereby 
satisf\'ing  the  requirements  of  section 
350  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act.  Pub.  L.  103-325.  sec. 
350.  108  Stat.  2160.  2242  (1994)  (CDRl 
Act).'  The  OTS  risk-based  capital 
regulation  already  included  the  low- 
level  recourse  treatment  required  by  the 
statute.  The  agencies  did  not  issue  a 
final  regulation  on  the  remaining 
elements  of  the  1994  Notice. 

On  November  5.  1997.  the  agencies 
published  another  notice  of  proposed 
rulemaking.  62  FR  59943,  November  5. 
1997  (1997  Proposal).  In  the  1997 
Proposal,  the  agencies  proposed  to  use 
credit  ratings  from  rating  agencies  to 
determine  the  capital  requirements  for 
recourse  obligations,  direct  credit 
substitutes,  and  senior  asset-backed 
securities  in  asset  securitizations. 
Additionally,  the  1997  Proposal 
requested  comment  on  a  series  of 
options  and  alternatives  to  supplement 


or  replace  the  proposed  ratings-based 
approach. 

On  March  8.  2000.  the  agencies 
published  a  third  notice  of  proposed 
rulemaking  on  recourse  and  direct 
credit  substitutes.  65  FR  12320.  March 
8.  2000  (2000  Recourse  Proposal)  The 
2000  Recourse  Proposal  built  on  the 
ratings-based  approach  and  eliminated 
several  options  from  the  1997  Proposal, 
including  the  modified  gross-up 
approach,  the  ratings  benchmark 
approach,  and  the  historical  losses 
approach.  The  2000  Recourse  Proposal 
also  permitted  the  limited  use  of  a 
banking  organization's  qualifying 
internal  risk  rating  system,  a  rating 
agency's  or  other  appropriate  third 
party's  review  of  the  credit  risk  of 
positions  in  structured  programs,  or 
qualif>'ing  software  to  determine  the 
capital  requirement  for  certain  unrated 
direct  credit  substitutes.  Finally,  the 
2000  Recourse  Proposal  required  a 
sponsor  of  a  revolving  credit 
securitization  that  contained  an  early 
amortization  feature  to  hold  capital 
against  the  amount  of  assets  under 
management  in  that  securitization. 

In  the  international  arena,  the  Basel 
Committee  on  Banking  Super\'ision  (of 
which  the  OCC.  the  Board,  and  the  FDIC 
are  members)  issued  a  consultative 
paper  entitled,  "A  New  Capital 
Adequacy  Framework  "  in  Januarv- 
2001.-  on  possible  revisions  to  the  1988 
Basel  Accord.  *  The  Basel  Consultative 
Paper  discusses  potential  modifications 
to  the  current  capital  standards, 
including  the  capital  treatment  of 
securitizations.  The  standards 
established  by  this  final  rule  are 
consistent  in  many  respects  with  the 
Basel  Consultative  Paper.  In  particular, 
the  use  of  external  credit  ratings  issued 
by  rating  agencies  as  a  basis  for 
determining  the  credit  quality  and  the 
resulting  capital  treatment  of 
securitizations  is  consistent  with  the 
approach  outlined  by  the  Basel 
Committee.  While  the  agencies  believe 
that  it  IS  essential  to  address 
securitizations  by  rule  at  this  time,  thev 
intend  to  consider  additional  changes  to 
this  rule  when  revisions  to  the  Basel 
Accord  are  finalized. 

B.  Residual  Interests 

In  response  to  the  increased  use  of 
securitizations  by  instititutions.  the 
agencies  published  Interagency 
Guidance  on  Asset  Securitization 


Activities^  in  December  1999 

(Securitization  Guidance),  which 
addresses  the  super\-ison,'  concerns  with 
the  risk  management  and  oversight  of 
securitization  programs.'^  The 
Securitization  Guidance  highlighted  the 
most  significant  risks  associated  with 
asset  securitization,  emphasized  the 
agencies'  concerns  with  certain  residual 
interests  generated  from  the 
securitization  and  sale  of  assets,  and  set 
forth  fundamental  risk  management 
practices  for  banking  organizations  that 
engage  in  securitization  activities.  In 
addition,  the  Securitization  Guidance 
stressed  the  need  for  management  to 
implement  policies  and  procedures  that 
include  limits  on  the  amount  of  residual 
interests  that  may  be  carried  as  a 
percentage  of  capital   Furthermore,  the 
Guidance  stated  that,  given  the  risks 
presented  by  these  activities,  the 
agencies  would  actively  consider  the 
establishment  of  regulator*-  restrictions 
that  would  limit  or  eliminate  the 
amount  of  certain  residual  interests  that 
could  be  recognized  in  determining  the 
adequacy  of  regulator)-  capital 

In  September  2000.  the  agencies 
published  a  notice  of  proposed 
rulemaking  on  residual  interests  in  asset 
securitizations  and  other  transfers  of 
financial  assets.  65  FR  57993. 
September  27,  2000  (Residuals 
Proposal).  The  proposal  more  directly 
addressed  the  agencies'  concerns  with 
residual  interests,  which  were 
highlighted  in  the  Securitization 
Guidance  The  Residuals  Proposal 
defined  residual  interests  and  proposed 
a  deduction  from  Tiei  1  capital  *'  for  the 
amount  of  residual  interests  held  by  a 
banking  organization  that  exceed  25% 
of  Tier  1  capital  (concentration  limit). 
The  agencies  further  proposed  that  risk- 
based  capital  be  held  dollar-for-dollar 
against  the  remaining  residuals  (dollar- 
for-dollar  capital  charge)  even  if  the 
resulting  capital  charge  exceeded  the 
full  risk-based  capital  charge  [e.g..  8%) 
typically  held  against  the  transferred 
assets  that  are  supported  bv  the 
residual  The  Residuals  Proposal  also 
permitted  banking  organizations  to 
calculate  the  amount  of  a  residual  "net- 
of-associated  deferred  tax  liability"  in 
determining  the  appropriate  amount  of 


'  Seem  FR  17986.  April  10.  1995  (OCC):  60  FR 
8177.  February  13.  1995  (Board),  60  FR  15858. 
March  28.  1995  (FDIC) 


•  The  januarv-  2tX)l  Basel  Consultative  Paper 
amends  and  refines  a  Consultative  Paper  issued  in 
June  1999 

J  International  Convergence  of  Capital 
Measurement  and  Capital  Standards  (July  1988). 


*  See  OCC  Bulletin  99-46  (December  14.  1999) 
(CXX:);  FDIC  Financial  Institution  Letter  109-99 
(December  13.  1999)  (FDIC);  SR  Letter  99-37(Sl'P) 
(December  13.  1999)  (Board);  and  CEO  LTR  99-119 
(December  14.  1999)  (OTS). 

'■The  agencies  previously  considered,  but 
declined  to  adopt,  capital  rules  Imposing 
concentration  limits  on  certain  residual  assets,  i.e^ 
intert-sl-only  strips.  See  63  FR  42668  (August  10. 
1998)  This  1998  rulemaking  is  discussed  more 
fully  at  section  I1.C.3.  of  this  preamble. 

''The  OTS  also  uses  the  term  "core  capital"  to 
describe  Tier  1  capital 
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capital  required.  In  no  event  would  the 
amount  of  capital  have  exceeded  the 
residual  interest  balance. 

C  Thf  Combined  Final  Rule 

The  agencies  collectively  received  32 
comments  on  the  2000  Recourse 
Proposal  and  .34  comments  on  the 
Residuals  Proposal.  Comments  were 
received  from  banks  and  thrifts,  law  and 
accounting  firms,  trade  associations, 
and  government-sponsored  enterprises. 
Commenters  generally  favored  the 
ratings-based  approach  proposed  in  the 
2000  Recourse  Proposal,  but  were 
concerned  about  the  increased  capital 
requirements  outlined  for  residuals  in 
the  Residuals  Proposal. 

The  two  proposals  overlap  in  scope  in 
that  both  address  leveraged  credit  risk. 
As  manv  commenters  noted,  for  certain 
positions  the  Residuals  Proposal 
required  capital  treatment  that  differed 
from  that  required  under  the  2000 
Recourse  Proposal.  Recognizing  the 
overlap  and  interaction  between  the  two 
proposals,  the  agencies  have  developed 
a  single  final  rule  that  combines  aspects 
of  the  Residuals  Proposal  and  the  2000 
Recourse  Proposal. 

II.  Background 

A.  Asset  Securitization 

Asset  securitization  is  the  process  by 
which  loans  or  other  credit  exposures 
are  pooled  and  reconstituted  into 
securities,  with  one  or  more  classes  or 
positions,  that  may  then  be  sold. 
Securitization  "  provides  an  efficient 
mechanism  for  banking  organizations  to 
buy  and  sell  loan  assets  or  credit 
exposures  and  thereby  to  increase  the 
organization's  liquidity. 

Securitizations  typically  carve  up  the 
risk  of  credit  losses  from  the  underlying 
assets  and  distribute  it  to  different 
parties.  The  'first  dollar,  "  or  most 
subordinate,  loss  position  is  first  to 
absorb  credit  losses;  the  most  "senior" 
investor  position  is  last  to  absorb  losses; 
and  there  may  be  one  or  more  loss 
positions  in  between  ("second  dollar" 
loss  positions).  Each  loss  position 
functions  as  a  credit  enhancement  for 
the  more  senior  positions  in  the 
structure. 


'  For  purposes  of  this  discussion,  references  to 
"sccurilization"  also  include  structured  finance 
transactions  or  pn)grams  and  synthetic  transactions 
that  generally  create  stratified  credit  risk  positions, 
which  mav  or  may  not  be  in  the  form  of  a  security, 
whose  performance  is  dependent  upon  a  pool  of 
loans  or  other  credit  exposures.  Synthetic 
transactions  bundle  credit  risks  associated  with  on- 
biilance  sheet  assets  and  off-balance  aheet  items  and 
resell  them  into  the  market.  For  examples  of 
synthetic  securitizdiion  structures,  sne  Banking 
Bulletin  99-43.  November  1.^.  1999  ((XX;);  SR 
Letter  99-32.  Capital  Treatment  for  Synthetic  CLOs, 
Novemlxjr  17.  1999  (Board). 


For  residential  mortgages  sold 
through  certain  Federally-sponsored 
mortgage  programs,  a  Federal 
government  agency  or  Federal 
government-sponsored  enterprise  (GSE) 
guarantees  the  securities  sold  to 
investors  and  may  assume  the  credit 
risk  on  the  underlying  mortgages. 
However,  many  of  today's  asset 
securitization  programs  involve  assets 
that  are  not  Federally  supported  in  any 
way.  Sellers  of  these  privately 
securitized  assets  therefore  often 
provide  other  forms  of  credit 
enhancement — that  is,  they  take  first  or 
second  dollar  loss  positions — to  reduce 
investors'  credit  risk. 

A  seller  may  provide  this  credit 
enhancement  itself  through  recourse 
arrangements.  The  agencies  use  the  term 
"recourse"  to  refer  to  the  credit  risk  that 
a  banking  organization  retains  in 
connection  with  the  transfer  of  its 
assets.  Banking  organizations  have  long 
provided  recourse  in  connection  with 
sales  of  whole  loans  or  loan 
participations;  today,  recourse 
arrangements  frequently  are  also 
associated  with  asset  securitization 
programs.  Depending  on  the  type  of 
securitization  transaction,  the  sponsor 
of  a  securitization  may  provide  a 
portion  of  the  total  credit  enhancement 
internally,  as  part  of  the  securitization 
structure,  through  the  use  of  excess 
spread  accounts.  overcoUateralization. 
retained  subordinated  interests,  or  other 
similar  on-balance  sheet  assets.  When 
these  or  other  on-balance  sheet  internal 
enhancements  are  provided,  the 
enhancements  are  "residual  interests" 
for  regulatory  capital  purposes.  Such 
residual  interests  are  a  form  of  recourse. 

A  seller  may  also  arrange  for  a  third 
partv  lo  provide  credit  enhancement"  in 
an  asset  securitization.  If  the  third-party 
enhancement  is  provided  by  another 
banking  organization,  that  organization 
assumes  some  portion  of  the  assets' 
credit  risk.  In  this  final  rule,  all  forms 
of  third-party  enhancements,  i.e..  all 
arrangements  in  which  a  banking 
organization  assumes  credit  risk  from 
third-party  assets  or  other  claims  that  it 
has  not  transferred,  are  referred  to  as 
"direct  credit  substitutes." "'  The 
economic  substance  of  a  banking 
organization's  credit  risk  from  providing 
a  direct  credit  substitute  can  be 
identical  to  its  credit  risk  from  retaining 
recourse  on  assets  it  has  transferred. 


"  As  ^sed  in  this  final  rule,  the  terms  "credit 
enhanoemenl  "  and  "enhancement"  refer  to  tx)th 
recourse  arrangements,  including  residual  interests, 
and  dil^'t  credit  substitutes. 

"Forlpurposes  of  this  rule,  purchased  credit- 
enbanding  interest-only  strips  are  also  "residual 
interes  s." 


Many  asset  securitizations  use  a 
combination  of  recourse  and  third-party 
enhancements  to  protect  investors  from 
credit  risk.  When  third-party 
enhancements  are  not  provided,  the 
selling  banking  organization  ordinarily 
retains  virtually  all  of  the  credit  risk  on 
the  assets  transferred. 

B.  Risk  Management  of  Exposures 
Arising  From  Securitization  Activities 

While  asset  securitization  can 
enhance  both  credit  availability  and  a 
banking  organizations  profitability, 
managing  the  risks  associated  with  this 
activity  can  pose  significant  challenges. 
The  risks  involved,  while  not  new  to 
banking  organizations,  may  be  less 
obvious  and  more  complex  than  the 
risks  of  traditional  lending.  Specifically, 
securitization  can  involve  credit, 
liquidity,  operational,  legal,  and 
reputational  risks  in  concentrations  and 
forms  that  may  not  be  fully  recognized 
by  management  or  adequately 
incorporated  into  a  banking 
organization's  risk  management 
systems. 

The  capital  treatment  required  by  the 
final  rule  provides  one  important  way  of 
addressing  the  credit  risk  presented  by 
securitization  activities.  However,  a 
banking  organization's  compliance  with 
capital  standards  should  be 
complemented  by  effective  risk 
management  strategies.  The  agencies 
expect  that  banking  organizations  will 
identihr'.  measure,  monitor  and  control 
the  risks  of  their  securitization  activities  • 
(including  synthetic  securitizations 
using  credit  derivatives)  and  explicitly 
incorporate  the  full  range  of  risks  into 
their  risk  management  systems. 
Management  is  responsible  for  having 
adequate  policies  and  procedures  in 
place  to  ensure  that  the  economic 
substance  of  their  risks  is  fully 
recognized  and  appropriately  managed. 
Banking  organizations  should  be  able  to 
measure  and  manage  their  risk  exposure 
from  risk  positions  in  the 
securitizations,  either  retained  or 
acquired,  and  should  be  able  to  assess 
the  credit  quality  of  any  retained 
residual  portfolio.  The  formality  and 
sophistication  with  which  the  risks  of 
these  activities  are  incorporated  into  a 
banking  organization's  risk  management 
system  should  be  commensurate  with 
the  nature  and  volume  of  its 
securitization  activities.  Banking 
organizations  with  significant 
securitization  activities,  no  matter  what 
the  size  of  their  on-balance  sheet  assets, 
are  expected  to  have  more  advanced  and 
formal  approaches  to  manage  the  risks. 

The  Securitization  Guidance 
addresses  the  fundamental  risk 
management  practices  that  should  be  in 
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place  at  banking  organizations  that 
engage  in  securitization  activities.  The 
Guidance  stresses  the  need  for 
management  to  implement  policies  and 
procedures  that  include  limits  on  the 
amount  of  residual  interests  that  mav  be 
carried  as  a  percentage  of  capital. 
Moreover,  the  Securitization  Guidance 
sets  forth  the  super\'isor}-  expectation 
that  the  value  of  a  residual  interest  in  a 
securitization  must  be  supported  bv 
objectively  verifiable  documentation  of 
the  asset's  fair  market  value  using 
reasonable,  conservative  valuation 
assumptions.  Residual  interests  that  do 
not  meet  this  expectation,  or  that  fail  to 
meet  the  super\isor\-  standards  set  forth 
in  the  Securitization  Guidance,  should 
be  classified  as  "loss"  and  disallowed  as 
assets  of  the  banking  organization  for 
regulator\-  capital  purposes. 

Moreover,  the  agencies  indicated  in 
the  Securitization  Guidance  that 
banking  organizations  found  to  be 
lacking  effective  risk  management 
programs  or  engaging  in  practices  that 
present  safety  and  soundness  concerns 
will  be  subject  to  more  frequent 
super\isory  review,  limitations  on 
residual  interest  holdings,  more 
stringent  capital  requirements,  or  other 
supervisory-  response.  Thus,  failure  to 
understand  the  risks  inherent  in 
securitization  activities  and  to 
incorporate  them  into  risk  management 
systems  and  internal  capital  allocations 
may  constitute  an  unsafe  or  unsound 
banking  practice  and  may  result  in  a 
downgrading  of  a  banking  organization's 
CAMELS  or  BOPEC  '«  rating. 

C.  Current  Risk-Based  Capital 
Treatment  of  Recourse.  Residual 
Interests  and  Direct  Credit  Substitutes 

Currently,  the  agencies'  risk-based 
capital  standards  apply  different 
treatments  to  recourse  obligations, 
including  residual  interests,  and  direct 
credit  substitutes.  As  a  result,  capital 
requirements  applicable  to  credit 
enhancements  do  not  consistentlv 
reflect  credit  risk,  even  though  the  risk 
characteristics  are  similar.  The  current 
rules  of  the  OCC.  Board,  and  FDIC  (the 
banking  agencies)  are  also  not  entirelv 
consistent  with  those  of  the  OTS.  One 
objective  of  the  final  rule  is  to  remove 
or  reduce  these  inconsistencies. 


1 .  Recourse  and  Retained  Residual 
Interests 

The  agencies'  risk-based  capital 
guidelines  prescribe  a  single  treatment 
for  assets  transferred  with  recourse 
(including  retained  residual  interests), 
regardless  of  whether  the  transaction  is 
reported  as  a  sale  of  assets  or  as  a 
financing  in  a  bank's  Consolidated 
Report  of  Condition  and  Income  (Call 
Report),  a  bank  holding  company  s  PR 
Y-9  reports,  or  a  thrift's  Thrift  Financial 
Report.  For  a  transaction  reported  as  a 
financing,  the  transferred  assets  remain 
on  the  balance  sheet  and  are  risk- 
weighted  For  a  transaction  reported  as 
a  sale,  the  entire  outstanding  amount  of 
the  assets  sold  with  recourse  (not  just 
the  contractual  amount  of  the  recourse 
obligation)  is  converted  into  an  on- 
balance  sheet  credit  equivalent  amount 
using  a  100%  credit  conversion  factor. 
This  credit  equivalent  amount  (less  anv 
applicable  recourse  liability  account 
recorded  on  the  balance  sheet)  is  then 
risk- weighted."  If  the  seller's  balance 
sheet  includes  as  an  asset  (other  than  a 
servicing  asset)  any  interest  that  acts  as 
a  credit  enhancement  to  the  assets  sold, 
that  interest  is  not  risk-weighted  a 
second  time  as  an  on-balance  sheet 
item.  Thus,  regardless  of  the  method 
used  to  account  for  the  transfer,  risk- 
based  capital  is  held  against  the  full, 
risk-weighted  amount  of  the  assets 
transferred  with  recourse,  unless  the 
transaction  is  subject  to  the  low-level 
recourse  rule.'- 

The  low-level  recourse  rule  limits  the 
maximum  risk-based  capital 
requirement  to  the  lesser  of  the  banking 
organization's  maximum  contractual 
exposure  or  the  full  capital  charge 
against  the  outstanding  amount  of  assets 
transferred  with  recourse  When  the 
low-level  recourse  rule  applies,  a 
banking  organization  generally  holds 
capital  on  a  dollar-for-dollar  basis 
against  the  amount  of  its  maximum 
contractual  exposure.  In  the  absence  of 
any  other  recourse  provisions,  the  on- 
balance  sheet  amount  of  a  residual 
interest  represents  the  maximum 
contractual  exposure.  For  example. 


'"CAMELS  is  the  acronym  for  the  super\isory 
rating  assigned  to  banks  and  thrifts  It  measures 
Capital.  Asset  quality.  Management.  Earnings. 
Liquidity  and  Sensitivity  to  market  risk  BOPEC  is 
the  acronym  for  the  supervisory  rating  assigned  to 
tank  holding  companies  It  measures  performance 
of  Banking  subsidiaries.  Other  subsidiaries,  the 
Parent  holding  company.  Earnings  and  Capital. 


"  Consistent  with  statutorv-  requirements,  the 
agencies'  current  rules  also  provide  for  special 
treatment  of  sales  of  small  business  obligations  with 
recourse.  See  12  CFR  part  3,  appendix  A.  Section 
3(c)  (OCC)^  12  CFR  pans  208  and  225.  appendix  A 
II. B. 5  (FRB);  12  CFR  pan  325.  appendix  A.  II. B. 6 
(FDIC);  12  CFR  567.6(a)(3)  (OTS).  See  also 
discussion  in  section  III. B.  11  of  this  preamble. 

>2  Section  350  of  the  CDR]  Act  required  the 
agencies  to  prescribe  regulations  providing  that  the 
risk-ljased  capital  requirement  for  as,sets  transferred 
with  recourse  could  not  exceed  a  tanking 
organization's  maximum  contractual  exposure  The 
agencies  may  require  a  higher  amount  if  necessary 
for  safety  and  soundness  reasons.  See  12  U.S.C. 
4808. 


assume  that  a  banking  organization 
securitizes  ."?100  million  of  credit  card 
loans  and  records  a  residual  interest  on 
the  balance  sheet  of  S5  million  that 
serves  as  a  credit  enhancement  for  the 
assets  transferred.  Before  the  low-level 
recourse  rule  was  issued,  the  banking 
organization  was  required  to  hold  S8 
million  of  risk-based  capital  against  the 
SlOO  million  in  loans  sold,  as  though 
the  loans  had  not  been  sold.  Under  the 
low-level  recourse  rule,  the  banking 
organization  is  required  to  hold  S5 
million  in  capital,  that  is.  "dollar-for- 
dollar"  capital  up  to  the  banking 
organization's  maximum  contractual 
exposure.  However,  if  the  banking 
organization  has  recorded  a  residual 
interest  of  SlO  million  (rather  than  S5 
million),  the  low-level  recourse  rule 
would  not  have  applied.  The  banking 
organization  would  have  been  required 
to  hold  the  full  capital  charge,  i.e..  $8 
million  in  this  example,  even  though  its 
maximum  contractual  exposure  was  SlO 
million. 

For  leverage  capital  ratio  purposes,  if 
a  transfer  with  recourse  is  reported  as  a 
financing,  the  transferred  assets  remain 
on  the  transferring  banking 
organization's  balance  sheet  and  the 
banking  organization  must  hold  leverage 
capital  against  these  assets.  If  a  transfer 
with  reccurse  is  reported  as  a  sale,  the 
assets  sold  do  not  remain  on  the  selling 
banking  organization's  balance  sheet 
and  thp  banking  organization  need  not 
hold  leverage  capital  against  these 
assets  However,  because  certain 
recourse  obligations  {e.g..  retained 
residual  interests)  are  recorded  as  an 
asset  on  the  seller's  balance  sheet, 
leverage  capital  must  be  held  against 
those  obligations. 

2.  Direct  Credit  Substitutes 

Direct  credit  substitutes  are  treated 
differenth'  from  recourse  obligations 
under  the  existing  risk-based  capital 
standards.  Currently,  off-balance  sheet 
direct  credit  substitutes,  such  as 
financial  standby  letters  of  credit 
provided  for  third-party  assets,  carry  a 
100%  credit  conversion  factor. 
However,  only  the  face  amount  of  the 
direct  credit  substitute  is  converted  into 
an  on-balance  sheet  credit  equivalent 
amount.  As  a  result,  capital  is  held  onlv 
against  the  face  amount  of  the  direct 
credit  substitute  The  capital 
requirement  for  a  recourse  arrangement. 
in  contrast,  generally  is  based  on  the  full 
amount  of  the  assets  enhanced. 

If  a  direct  credit  substitute  covers  less 
than  100"r  of  the  potential  losses  on  the 
assets  enhanced,  the  current  capital 
treatment  results  in  a  lower  capital 
charge  for  a  direct  credit  substitute  than 
for  a  comparable  recourse  arrangement 
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even  though  the  economic  risk  of  loss  is 
similar  For  example,  if  a  direct  credit 
substitute  covers  losses  up  to  the  first 
20%  of  SlOO  of  enhanced  assets,  then 
the  on-balance  sheet  credit  equivalent 
amount  equals  S20.  and  risk-based 
capital  is  held  against  only  the  S20 
amount.  In  contrast,  required  capital  for 
a  first-loss  20%  recourse  arrangement 
on  SlOO  of  transferred  assets  is  higher 
because  capital  is  held  against  the  entire 
SlOO  of  the  assets  enhanced 

Currently,  under  the  banking 
agencies'  risk-based  capital  guidelines, 
purchased  subordinated  interests 
receive  the  same  capital  treatment  as 
off-balance  sheet  direct  credit 
substitutes;  that  is.  only  the  dollar 
amount  of  the  purchased  subordinated 
interest  is  placed  in  the  appropriate 
risk-weight  categorv'.  In  contrast,  a 
banking  organization  that  retains  a 
subordinated  interest  in  connection 
with  the  transfer  of  its  own  assets  is 
considered  to  have  transferred  the  assets 
with  recourse,  even  though  the 
economic  and  credit  risks  are  similar. 
As  a  result,  the  banking  organization 
must  hold  capital  against  the  carrying 
amount  of  the  retained  subordinated 
interest  as  well  as  the  outstanding  dollar 
amount  of  all  senior  interests  that  it 
supports,  subject  to  the  low-level 
recourse  rule. 

The  OTS  risk-based  capital  regulation 
treats  some  forms  of  direct  credit 
substitutes  {e.g.,  financial  standby 
letters  of  credit)  in  the  same  manner  as 
the  banking  agencies'  guidelines. 
However,  unlike  the  banking  agencies, 
the  OTS  treats  purchased  subordinated 
interests  (except  for  certain  high  quality 
subordinated  mortgage-related 
securities)  under  its  general  recourse 
provisions.  The  risk-based  capital 
requirement  is  based  on  the  carrying 
amount  of  thf  subordinated  interest 
plus  all  senior  interests,  as  though  the 
thrift  owned  the  full  outstanding 
amount  of  the  assets  enhanced. 

3.  Concerns  Raised  by  C-urrent  Capital 
Treatment 

The  agencies'  current  leverage  and 
risk-based  capital  standards  raise 
significant  concerns  with  respect  to  the 
treatment  of  recourse  and  direct  credit 
substitutes.  First,  banking  organizations 
are  often  required  to  hold  different 
amounts  of  capital  for  recourse 
arrangements  and  direct  credit 
substitutes  that  expose  the  banking 
organization  to  similar  credit  risks. 
Banking  organizations  are  taking 
advantage  of  this  anomaly,  for  example, 
by  taking  first-loss  positions  through 
financial  standby  letters  of  credit,  i.e.. 
direct  credit  substitutes,  in  asset-backed 
commercial  paper  conduits  that  lend 


directly  to  corporate  customers.  These 
direct  credit  substitutes  are  accorded  a 
significantly  lower  capital  requirement 
than  if  a  banking  organization  were  to 
retain  a  subordinated  position  in  a 
securitization  comprised  of  loans  that 
had  originally  been  carried  on  its 
balance  sheet,  i.e.  a  recourse  obligation, 
notwithstanding  that  the  credit  risks  of 
both  positions  are  virtually  the  same. 
Moreover,  the  current  capital  standards 
do  not  recognize  differences  in  risk 
associated  with  different  loss  positions 
in  asset  securitizations,  nor  do  they 
provide  uniform  definitions  of  recourse, 
residual  interest,  direct  credit  substitute, 
and  associated  terms. 

Residual  interests,  including  retained 
or  purchased  credit-enhancing  interest- 
only  strips  (credit-enhancing  I/Os),  raise 
further  supervisory  concerns.  Fair  value 
is  the  basis  for  the  initial  measurement 
and.  in  most  cases,  the  ongoing 
measurement  of  residual  interests  on 
banking  organizations'  balance  sheets. 
In  addition,  declines  in  fair  value  trigger 
determinations  as  to  whether  other  than 
temporary  impairments  of  residual 
interests  should  be  recognized.  Banking 
organizations'  fair  value  estimates  for 
these  instruments,  however,  are  often 
based  on  unwarranted  assumptions 
about  expected  future  cash  flows.  No 
active  market  exists  for  many  residual 
interests,  including  credit-enhancing  1/ 
Os.  As  a  result,  there  is  no  marketplace 
from  which  an  arm's  length  market 
price  can  readily  be  obtained  to  support 
the  residual  interest  valuation.  Recent 
examinations  have  highlighted  the 
inherent  uncertainty  and  volatility 
regarding  the  initial  and  ongoing 
valuation  of  credit-enhancing  I/Os  and 
other  residual  interests.  A  banking 
organization  that  securitizes  assets  may 
overvalue  its  residual  interests, 
including  its  credit-enhancing  I/Os,  and 
thereby  inappropriately  generate  'paper 
profits"  (or  mask  actual  losses)  through 
incorrect  cash  flow  modeling,  flawed 
loss  assumptions,  inaccurate 
prepayment  estimates,  and 
inappropriate  discount  rates.  This  often 
leads  to  an  inflation  of  capital,  making 
the  banking  organization  appear  more 
financially  sound  than  it  is.  Embedded 
within  residual  interests,  including 
credit-enhancing  I/Os,  is  a  significant 
level  of  credit  and  prepayment  risk  that 
make  their  valuation  extremely  sensitive 
to  changes  in  underlying  assumptions. 
Market  events  can  affect  the  discount 
rate,  prepayment  speed  or  performance 
of  the  underlying  assets  in  a 
securitization  transaction  and  can 
swiftly  and  dramatically  alter  their 
value.  A  banking  organization  that  holds 
an  excessive  concentration  of  residual 


interests  in  relation  to  capital  presents 
significant  safety  and  soundness 
concerns. 

Existing  regulator.'  capital  rules  do 
not  adequately  reflect  the  risks 
associated  with  residual  interests.  Often, 
banking  organizations  that  securitize 
and  sell  higher  risk  assets  are  required 
to  retain  a  large  residual  interest  (often 
greater  than  the  full  capital  charge  of  8 
percent  on  100  percent  risk- weighted 
assets)  to  ensure  that  the  more  senior 
positions  in  the  securitization  or  other 
asset  sale  can  receive  the  desired 
investment  ratings.  The  booking  of  a 
residual  interest  using  gain-on-sale 
accounting  can  increase  the  selling 
banking  organization's  capital  and 
thereby  allow  the  banking  organization 
to  leverage  the  capital  created  from  the 
securitization.  This  creation  of  capital  is 
most  commonly  associated  with  credit- 
enhancing  I/Os  and  other  spread-related 
assets.  Write-downs  of  the  recorded 
value  of  the  residual  interest  due  to 
changes  in  assumptions  concerning  loss, 
prepayment  or  discount  rates  can 
subsequently  result  in  losses.  Any  losses 
in  excess  of  the  full  capital  charge  (8 
percent  in  the  example  above)  will 
negatively  affect  the  capital  adequacy  of 
the  banking  organization  and,  thereby, 
its  safety  and  soundness. 

Moreover,  the  current  capital  rules 
also  do  not  subject  either  purchased  or 
retained  credit-enhancing  I/Os  to  a 
concentration  limit.  In  1998.  the 
agencies  amended  their  capital  rules  to 
impose  strict  limits  on  the  amount  of 
nonmortgage  servicing  assets  that  may 
be  included  in  Tier  1  capital.' '  These 
strict  limitations  were  imposed  due  to 
the  lack  of  depth  and  maturity  of  the 
marketplace  for  such  assets,  and  related 
concerns  about  their  valuation, 
liquidity,  and  volatility. 

The  agencies,  however,  considered 
but  declined  to  adopt  similar 
concentration  limits  for  I/O  strips  in 
that  1998  rulemaking,  notwithstanding 
that  certain  I/O  strips  possessed  cash 
flow  characteristics  similar  to  servicing 
assets  and  presented  similar  valuation, 
liquidity,  and  volatility  concerns.  The 
agencies  chose  not  to  impose  such  a 
limitation  in  recognition  of  the 
"prudential  effects  of  banking 
organizations  relying  on  their  own  risk 
assessment  and  valuation  tools, 
particularly  their  interest  rate  risk, 
market  risk,  and  other  analytical 
models."  '■*  The  agencies  expressly 
indicated  that  they  would  continue  to 
review  banking  organizations'  valuation 
of  I/O  strips  and  the  concentrations  of 
these  assets  relative  to  capital. 


'  1  See  63  FR  42688  August  10,  1998. 
'■i  Id.  3142672. 


Federal  Register/Vol.  66.  No.  230/Thursday,  November  29.  2001 'Rules  and  Regulations        59619 


Moreover,  the  agencies  noted  that  they 
"may.  on  a  case-by-case  basis,  require 
banking  organizations  that  the  agencies 
determine  have  high  concentrations  of 
these  assets  relative  to  their  capital,  or 
are  otherwise  at  risk  from  these  assets, 
to  hold  additional  capital  commensurate 
with  their  risk  exposures."  '"^ 

When  the  ser\'icing  assets  final  rule 
was  issued  in  1998.  most  I/O  strips  used 
as  credit  enhancements  did  not  exceed 
the  full-capital  charge  on  the  transferred 
assets.  However,  the  securitization  of 
higher  risk  loans  has  resulted  in 
residual  interests,  such  as  credit- 
enhancing  I/O  strips,  that  exceed  the 
full-capital  charge.  In  addition,  certain 
banking  organizations  engaged  in  such 
securitization  transactions  have 
significant  concentrations  in  highly 
volatile  credit-enhancing  1/Os  as  a 
percentage  nf  capital. 

III.  Description  of  the  Final  Rule: 
Treatment  of  Recourse.  Residual 
Interests  and  Direct  Credit  Substitutes 

This  final  rule  amends  the  agencies' 
regulatory  capital  standards  as  follows: 

•  It  defines  the  terms  "recourse.  " 
"residual  interest"  and  related  terms 
and  revises  the  definition  of  "direct 
credit  substitute"; 

•  It  provides  more  consistent  risk- 
based  capital  treatment  for  recourse 
obligations  and  direct  credit  substitutes; 

•  It  varies  the  capital  requirements  for 
positions  in  securitization  transactions 
according  to  their  relative  risk  exposure, 
using  credit  ratings  from  rating  agencies 
to  measure  the  level  of  risk; 

•  It  permits  the  limited  use  of  a 
banking  organization's  qualifying 
internal  risk  rating  system  to  determine 
the  capital  requirement  for  certain 
unrated  direct  credit  substitutes; 

•  It  permits  the  limited  use  of  a  rating 
agency's  review  of  the  credit  risk  of 
positions  in  structured  programs  and 
qualif\'ing  software  to  determine  the 
capita]  requirement  for  certain  unrated 
direct  credit  substitutes  and  recourse 
exposures  (but  not  residual  interests); 

•  It  requires  a  banking  organization  to 
deduct  credit-enhancing  intereSt-only 
strips,  whether  retained  or  purchased, 
that  are  in  excess  of  25%  of  Tier  1 
capital  from  Tier  1  capital  and  from 
assets  (concentration  limit); 

•  It  requires  a  banking  organization  to 
maintain  risk-based  capital  in  an 
amount  equal  to  the  face  amount  of  a 
residual  interest  that  does  not  qualify 
for  the  ratings-based  approach 
(including  credit-enhancing  interest- 
only  strips  that  have  not  been  deducted 
from  Tier  1  capital)  (dollar-for-doUar 
capital):  and 


'Md. 


•  It  permits  each  agency  to  modify'  a 
stated  risk-weight,  credit  conversion 
factor  or  credit  equivalent  amount,  if 
warranted,  on  a  case-by-case  basis. 

The  agencies  intend  to  apply  this  final 
rule  to  the  substance,  rather  than  the 
form,  of  a  securitization  transaction. 
Regulatory'  capital  will  be  assessed 
based  on  the  risks  inherent  in  a  position 
within  a  securitization,  regardless  of  its 
characterization. 

A.  The  General  Approach  Taken  in  the 
Final  Rule 

1.  Combined  Final  Rule 

As  noted  above,  this  final  rule 
harmonizes  the  proposed  capital 
treatment  for  residuals  withHhe  broader 
capital  treatment  for  recourse  and  direct 
credit  substitutes.  It  also  permits  the  use 
of  ratings  to  match  the  risk-based  capital 
requirement  more  closely  to  the  relative 
risk  of  loss  in  asset  securitizations  (see 
discussion  below  at  section  III.C). 
Highly  rated  investment-grade  positions 
in  securitizations  receive  a  favorable 
(less  than  100  percent)  risk-weight. 
Below-investment  grade  or  unrated 
positions  in  securitizations  would 
receive  a  less  favorable  risk-weight 
(generally  greater  than  100  percent  risk- 
weight).  A  residual  interest  retained  by 
a  banking  organization  in  an  asset 
securitization  (other  than  a  credit- 
enhancing  I/O  strip)  would  be  subject  to 
this  capital  framework.  Therefore,  if  the 
external  rating  provided  to  such  a 
residual  interest  is  investment  grade  or 
no  more  than  one  category'  below 
investment  grade,  the  finaJ  rule  affords 
that  residual  interest  more  favorable 
capital  treatment  than  the  dollar-for- 
dollar  capital  requirement  otherwise 
required  for  residuals  (see  discussion 
below  in  section  III.C). 

2.  Managed  Assets  Capital  Charge 

The  2000  Recourse  Proposal  proposed 
to  assess  a  risk-based  capital  charge  on 
sponsors  of  revolving  credit 
securitizations  that  contain  an  early 
amortization  feature  (managed  assets 
capital  charge).  All  commenters  that 
addressed  the  managed  assets  issue 
opposed  the  adoption  of  such  a  capital 
charge.  Commenters  noted  that  the  risks 
the  managed  assets  capital  charge  is 
meant  to  address  (e.g..  liquidity  risk  and 
credit  risk)  arc  not  unique  to 
securitizations  with  early  amortization 
features.  Several  commenters  obsen'ed 
that  liquidity  risk  exists  in  varying 
degrees  in  every  banking  organization, 
and  implicit  recourse  arises  any  time 
that  a  banking  organization  securitizes 
assets,  Commenters  also  noted  that  a 
banking  organization  faces  the  credit 
risk  associated  with  future  receivables 


resulting  from  revolving  loan 
commitments  even  if  the  banking 
organization  is  not  involved  in 
securitization. 

For  these  reasons,  the  agencies  have 
agreed  at  this  time  not  to  assess  risk- 
based  capital  against  securitized  off- 
balance  sheet  assets  in  revolving 
securitizations  incorporating  early 
amortization  provisions.  The  agencies 
strongly  believe,  however,  that  the  risks 
associated  with  securitization,  including 
those  posed  by  an  early  amortization 
feature,  are  not  fully  captured  in  current 
regulatory-  capital  rules  and  need  to  be 
addressed.  Therefore,  the  agencies  plan 
to  make  a  more  comprehensive 
assessment  of  the  risks  to  a  selling 
banking  organization  posed  by  the 
securitization  process,  including  the 
risks  arising  from  early-amortization 
features,  implicit  recourse  arrangements 
and  non-credit  risks.  The  agencies  have 
not,  as  yet,  determined  whether  they 
will  issue  a  proposed  capita!  rule  or 
supervisory  guidance  on  this  matter. 

3.  Capital  Charge  for  Residual  Interests 

The  final  rule  imposes  a  "dollar-for- 
dollar  "  capital  charge  on  residual 
interests  and  a  concentration  limit  on  a 
subset  of  residual  interests — credit- 
enhancing  I/O  strips."'  Under  the 
combined  approach,  credit-enhancing  1/ 
O  strips  are  limited  to  25%  of  Tier  1 
capital.  Ever^-thing  above  that  amount 
will  be  deducted  from  Tier  1  capital. 
Generally,  all  other  residual  interests 
that  do  not  qualify'  for  the  ratings-based 
approach  (including  any  credit- 
enhancing  I/O  strips  that  were  not 
deducted  from  Tier  1  capital)  are  subject 
to  a  dollar-for-doUar  capital  charge.  In 
no  event  will  this  combined  capital 
charge  exceed  the  face  amount  of  a 
banking  organizations  residual 
interests. 

a.  Concentration  Limit  Capital  Charge. 
The  final  rule  imposes  a  concentration 
limit  on  a  subset  of  residual  interests  It 
limits  the  inclusion  of  interest-only 
strips  that  serve  in  a  credit-enhancing 
capacity  (credit-enhancing  I/O  strips), 
whether  retained  or  purchased,  to  25% 
of  Tier  1  capital  for  regulatory'  capital 
purposes  (see  discussion  below  at 
III.B.4). 

For  regulaton.'  capital  purposes  only, 
any  amount  of  credit-enhancing  I/O 
strips  that  exceeds  the  25%  limit  will  be 
deducted  from  Tier  1  capital  and  from 
assets.  Credit-enhancing  I/O  strips  that 
are  not  deducted  from  Tier  1  capital, 
along  with  all  other  residual  interests 
not  subject  to  the  concentration  limit  are 


"The  derinitions  of  residual  interests  and  credit- 
enhancing  UOs  are  discussed  in  Sections  II1.B.3  and 
4.  below. 


I 
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subject  to  the  doUar-for-dollar  capital 
requirement  (as  described  below).  In 
calculating  the  capital  requirement  in 
this  manner,  banking  organizations  will 
not  be  required  to  hold  capital  for  more 
than  100%  of  the  amount  of  the  residual 
interest.  The  following  example 
illustrates  the  concentration  calculation 
required  for  banking  organizations  that 
hold  credit-enhancing  I/O  strips: 

A  banking  organization  has  purchased 
and  retained  credit-enhancing  I/O  strips 
with  a  face  amount  of  SlOO  on  its 
balance  sheet  and  Tier  1  capital  of  $320 
(before  any  disallowed  servicing  assets, 
disallowed  purchased  credit  card 
relationships,  disallowed  credit- 
enhancing  I/O  strips  and  disallowed 
deferred  tax  assets).  To  determine  the 
amount  of  credit-enhancing  I/O  strips 
that  fall  within  the  concentration  limit, 
the  banking  organization  would 
multiply  the  Tier  1  capital  of  S320  by 
25%.  which  IS  $80.  The  amount  of 
credit-enhancing  I/O  strips  that  exceed 
the  concentration  limit,  m  this  case  $20, 
is  deducted  from  Tier  1  capital  and  from 
assets.  For  risk-based  capital  purposes 
(but  not  for  leverage  capital  purposes), 
the  remaining  $80  is  then  subject  to  the 
dollar-for-dollar  capital  charge,  which  is 
discussed  below 

Of  those  organizations  commenting 
on  the  proposed  concentration  limit. 
most  believed  that  a  concentration  limit 
should  not  be  included  in  the  final  rule. 
However,  the  narrower  concentration 
limit  is  consistent  with  commenters' 
suggestions  that  only  interest-only  strips 
be  included  in  this  limit.  Moreover, 
credit-enhancing  I/O  strips  are  not 
aggregated  with  any  servicing  assets  or 
purchased  credit  card  relationships  for 
purposes  of  calculating  the  25% 
concentration  limit.  In  that  respect,  the 
concentration  limit  in  the  final  rule  is  a 
less  binding  constraint  than  the 
proposed  limit. 

Tne  agencies  narrowed  the  scope  of 
assets  subject  to  the  concentration  limit 
to  credit-enhancing  interest-only  strips 
in  recognition  of  the  fact  that  these 
assets  generally  serve  in  a  first  loss 
capacity  and  are  typically  the  most 
vulnerable  to  significant  write-downs 
due  to  changes  in  valuation 
assumptions.  In  addition,  interest-onlv 
strips  are  the  asset  type  most  often 
associated  with  the  creation  of  capital  as 
a  result  of  gain-on-sale  accounting, 
which  allows  a  bankmg  organization  to 
leverage  the  capital  created  based  on  the 
current  recognition  of  uncertain  future 
cash  flows. 

b.  Dollar-for-Dollar  Capital  Charge. 
For  risk-based  capital  purposes  (but  not 
for  leverage  capital  purposes),  all 
residual  interests  that  do  not  qualify-  for 
the  ratings-based  approach  (including 


retained  and  purchased  credit- 
enhancing  I/O  strips  that  have  not  been 
deducted  from  Tier  1  capital)  are 
assessed  a  dollar-for-dollar  capital 
charge.  This  charge  requires  that 
banking  organizations  hold  a  dollar  in 
capital  for  every  dollar  in  residual 
interests,  even  if  this  capital 
requirement  exceeds  the  full  risk-based 
capital  charge  on  the  assets  transferred. 
The  agencies  believe  that  the  current 
limited  capital  requirement  could,  in 
certain  instances,  be  insufficient  given 
the  risk  inherent  in  large  residual 
interest  positions.  Because  these  assets 
are  a  subordinated  interest  in  the  future 
cash  Sows  of  the  securitized  assets,  they 
have  a  concentration  of  credit  and 
prepayment  risk  that,  depending  upon 
the  life  of  the  underlying  asset,  makes 
them  vulnerable  to  sudden  and  sizeable 
impairment.  In  addition,  when  given 
accounting  recognition,  certain 
residuals,  such  as  retained  credit- 
enhancing  I/O  strips,  have  the  effect  of 
creating  capital,  which  may  not  be 
available  to  support  these  assets  if  write- 
downs become  necessary.  Recent 
experience  has  shown  that  residual 
interests  can  be  among  the  riskiest 
assets  on  the  balance  sheet  and, 
therefore,  most  deserving  of  a  higher 
capital  charge. 

Continuing  the  above  illustration  for 
credit-enhancing  I/O  strips,  once  a 
banking  organization  deducts  the  $20  in 
disallowed  credit-enhancing  I/O  strips, 
it  must  hold  $80  in  total  capital  for  the 
$80  that  represents  the  credit-enhancing 
I/O  strips  not  deducted  from  Tier  1 
capital.  The  $20  deducted  from  Tier  1 
capital,  plus  the  $80  in  total  risk-based 
capital  required  under  the  dollar-for- 
dollar  treatment,  equals  $100,  the  face 
amount  of  the  credit-enhancing  I/O 
strips.  Banking  organizations  may  apply 
a  net-of-tax  approach  to  any  credit- 
enhancing  I/O  strips  that  have  been 
deducted  from  Tier  1  capital,  as  well  as 
to  the  remaining  residual  interests 
subject  to  the  dollar-for-dollar 
treatment.  This  calculation  is  illustrated 
in  the  preamble  of  the  Residuals 
Proposal  at  65  FR  57998.  Under  this 
method,  a  banking  organization  is 
permitted,  but  not  required,  to  net  the 
deferred  tax  liabilities  recorded  on  its 
balance  sheet,  if  any,  that  are  associated 
with  the  residual  interests.  This  may 
result  in  a  banking  organization  holding 
less  than  100%  capital  against  residual 
interests. 

Several  commenters  on  the  Residuals 
Proposal  opposed  the  proposed  capital 
treatment,  believing  that  concerns 
associated  with  residual  interests 
should  be  handled  on  a  case-by-case 
basis  under  the  agencies'  existing 
supervisory  authority.  These 


commenters  often  referred  to  the 
Securitization  Guidance,  which 
highlights  the  supervisory  concerns 
associated  with  residual  interests. 

The  agencies  believe  that  a  minimum 
capital  standard  that  more  closely  aligns 
capital  with  risk,  along  with  supervisory 
review,  is  the  appropriate  course  of 
action  in  dealing  with  residual  interests. 
The  agencies  remain  concerned  with  the 
credit  risk  exposure  associated  with 
these  deeply  subordinated  assets, 
particularly  subinvestment  grade  and 
unrated  residual  interests.  The  lack  of 
an  active  market  makes  these  assets 
difficult  to  value  and  relatively  illiquid. 

Most  commenters  considered  the 
dollar-for-dollar  risk-based  capital 
treatment  to  be  overly  broad  and  too 
harsh,  particularly  when  applied  to 
higher  quality  residual  interests. 
Commenters  also  were  concerned  that 
the  proposed  treatment  could  increase 
the  capital  requirement  for  a  residual 
interest  above  the  capital  requirement 
for  the  transferred  assets  when  they 
were  held  on  the  banking  organization's 
balance  sheet. 

The  agencies  have  revised  the 
Residuals  Proposal  in  response  to  some 
of  the  industry's  concerns.  The  agencies 
understand  that  the  dollar-for-dollar 
capital  requirement  could  result  in  a 
banking  organization  holding  more 
capital  on  residual  interests  than  on  the 
underlying  assets  had  they  not  been 
sold.  However,  in  many  cases  the 
relative  size  of  the  retained  exposure  by 
the  originating  banking  organization 
reveals  additional  market  information 
about  the  quality  of  the  securitized  asset 
pool.  To  facilitate  a  transaction  in  a 
manner  that  meets  with  market 
acceptance,  the  securitization  sponsor 
will  often  increase  the  size  of  the 
residual.  This  practice  is  often 
indicative  of  the  quality  of  the 
underlying  assets  in  the  pool.  In  other 
words,  large  residual  positions  often 
signal  the  lower  credit  qualitv  of  the 
sold  assets.  Further,  a  banking 
organization's  use  of  gain-on-sale 
accounting  affords  it  the  opportunity  to 
create  capital,  the  amount  of  which  is 
related  to  a  residual  interest  that  may 
not  be  worth  its  reported  carrying  value. 
Thus,  to  mitigate  the  effects  of  these 
gains,  the  final  rule  requires  banks  to 
hold  dollar-for-dollar  capital  against  the 
related  assets. 

Commenters  suggested  several 
alternative  capital  treatments  such  as 
using  the  ratings  based  approach 
presented  in  the  2000  Recourse  Proposal 
to  set  capital  requirements  for  residual 
interests,  excluding  certain  types  of 
assets  from  the  dollar-for-dollar 
treatment,  and  revising  the  existing 
capital  treatment  by  requiring  additional 
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capital  only  against  the  gain-on-sale 
"asset."  Otber  commenters  proposed  to 
limit  the  maximum  capital  requirement 
to  the  full  capital  charge  plus  any  gain- 
on-sale  amount. 

The  agencies  have  decided  not  to  alter 
the  dollar-for-dollar  capital  charge  for 
residual  interests  that  are  unrated  or 
rated  B  or  below,  although  certain 
residual  interests  rated  BB  or  better  will 
be  eligible  for  the  ratings-based 
approach.'"  Certain  types  of  assets  were 
not  excluded  from  the  definition  of 
"residual  interest  '  because  every 
residual  reflects  a  concentration  of 
credit  risk  and  is,  therefore,  subject  to 
valuation  concerns  associated  with 
estimating  futiu"e  losses.  Further,  gain- 
on-sale  accounting,  while  a  concern, 
was  not  the  only  criterion  in  the 
agencies'  determination  of  a  suitable 
method  for  calculating  the  capital 
charge  for  residual  interests.  Basing  the 
capital  charge  on  the  gain-on-sale 
amount  would  have  made  the  rule  more 
complex,  and  would  not  necessarily 
result  in  the  maintenance  of  adequate 
capital  for  a  residual  interest  since  the 
gain-on-sale  amount  can  be  significantlv 
less  than  the  carrying  value  of  the 
residual. 

B.  Definitions  and  Scope  of  the  Final 
Rule 

1.  Recourse 

The  final  rule  defines  the  term 
"recourse"  to  mean  an  arrangement  in 
which  a  banking  organization  retains,  in 
form  or  in  substance,  the  credit  risk  in 
connection  with  an  asset  sale  in 
accordance  with  generally  accepted 
accounting  principles,  if  the  credit  risk 
exceeds  a  pro  rata  share  of  the  banking 
organization's  claim  on  the  assets.  The 
definition  of  recourse  is  consistent  with 
the  banking  agencies'  longstanding  use 
of  this  term,  and  incorporates  existing 
agency  practices  regarding  retention  of 
risk  in  asset  sales. 

Currently,  the  term  "recourse  "  is  not 
defined  explicitly  in  the  banking 
agencies'  risk-based  capital  guidelines. 
Instead,  the  guidelines  use  the  term 
"sale  of  assets  with  recourse.  "  which  is 
defined  by  reference  to  the  Call  Report 
Instructions.  See  Call  Report 
Instructions.  Glossary  (entry  for  'Sales 
of  Assets  for  Risk-Based  Capital 
Purposes").  With  the  adoption  of  a 
definition  for  recourse  in  the  final  rule, 
the  cross-reference  to  the  Call  Report 
instructions  in  the  guidelines  is  no 
longer  necessary  and  has  been  removed. 
The  OTS  capital  regulation  currently 
provides  a  definition  of  the  term 


'Credit-enhancing  I/Os  are  not  eligible  for  the 
ratings-based  approach. 


"recourse,"  which  has  also  been 
revised. 

Several  commenters  sought 
clarification  as  to  whether  second  lien 
positions  constitute  recourse  While 
second  liens  are  subordinate  to  first 
liens,  the  agencies  believe  that  second 
liens  will  not.  in  most  instances, 
constitute  recourse.  Second  mortgages 
or  home  equity  loans  generally  will  not 
be  considered  recourse  arrangements 
unless  they  actually  function  as  credit 
enhancements 

Commenters  also  requested 
clarification  that  third-party 
enhancements,  eg,  insurance 
protection,  purchased  by  the  originator 
of  a  securitization  for  the  benefit  of 
investors  do  not  constitute  recourse. 
The  agencies  generally  agree.  The 
purchase  of  enhancements  for  a 
securitization,  where  the  banking 
organization  is  completely  removed 
from  any  credit  risk  will  not,  in  most 
instances,  constitute  recourse.  However, 
if  the  purchase  or  premium  price  is  paid 
over  time  and  the  size  of  the  payment 
is  a  function  of  the  third-party's  loss 
experience  on  the  portfolio,  such  an 
arrangement  indicates  an  assumption  of 
credit  risk  and  would  be  considered 
recourse. 

2.  Direct  Credit  Substitute 

The  definition  of  "direct  credit 
substitute"  complements  the  definition 
of  recourse.  The  term  'direct  credit 
substitute  "  refers  to  an  arrangement  in 
which  a  banking  organization  assumes, 
in  form  or  in  substance,  credit  risk 
associated  with  an  on-  or  off-balance 
sheet  asset  or  exposure  that  was  not 
previously  owned  by  the  banking 
organization  (third-party  asset)  and  the 
risk  assumed  by  the  banking 
organization  exceeds  the  pro  rata  share 
of  the  banking  organization's  interest  in 
the  third-party  asset.  As  revised,  it  also 
explicitly  includes  items  such  as 
purchased  subordinated  interests, 
agreements  to  cover  credit  losses  that 
arise  from  purchased  loan  senicing 
rights,  credit  derivatives  and  lines  of 
credit  that  provide  credit  enhancement. 
Some  purchased  subordinated  interests, 
such  as  credit-enhancing  I/O  strips,  are 
also  residual  interests  for  regulatory 
capital  purposes  (see  discussion  in 
section  III.B.4). 

3.  Residual  Interests 

The  agencies  define  residual  interests 
in  the  final  rule  as  any  on-balance  sheet 
asset  that  represents  an  interest 
(including  a  beneficial  interest)  created 
by  a  transfer  that  qualifies  as  a  sale  (in 
accordance  with  generally  accepted 
accounting  principles)  of  financial 
assets,  whether  through  a  securitization 


or  otherwise,  and  that  exposes  a  banking 
organization  to  any  credit  risk  directly 
or  indirectly  associated  with  the 
transferred  asset  that  exceeds  a  pro  rata 
share  of  that  banking  organization's 
claim  on  the  asset,  whether  through 
subordination  provisions  or  other  credit 
enhancement  techniques.  Residual 
interests  do  not  include  interests 
purchased  from  a  third  party,  except  for 
credit-enhancing  interest-onlv  strips. 
Examples  of  these  types  of  assets 
include  credit-enhancing  interest-only 
strips  receivable;  spread  accounts;  cash 
collateral  accounts;  retained 
subordinated  interests;  accrued  hut 
uncollected  interest  on  transferred 
assets  that,  when  collected,  will  be 
available  to  ser\'e  in  a  credit-enhancing 
capacity;  and  similar  on-balance  sheet 
assets  that  function  as  a  credit 
enhancement.  The  functional-based 
definition  reflects  the  fact  that 
securitization  structures  vary  in  the  way 
they  use  certain  assets  as  credit 
enhancements.  Therefore,  residual 
interests  include  any  retained  on- 
balance  sheet  asset  that  functions  as  a 
credit  enhancement  in  a  securitization.  • 
regardless  of  how  a  banking 
organization  refers  to  the  asset  in  its 
financial  or  regulatory  reports  In 
addition,  due  to  their  similar  risk 
profile,  purchased  credit-enhancing  I/O 
strips  are  residual  interests  for 
regulatorA  capital  purposes 

Some  commenters  thought  that  the 
definition  of  residual  interest  was  too 
broad  and  captured  assets  that  are  not 
subject  to  valuation  concerns.  The 
agencies  have  considered  these 
comments  and.  as  a  result,  have  refined 
the  definition  of  residual  interest  in  the 
final  rule  In  general,  the  definition  of 
residual  interests  includes  oniv  an  on- 
balance  sheet  asset  that  represents  an 
interest  created  by  a  transfer  of  financial 
assets  treated  as  a  sale  under  G.\AP 
Interests  retained  in  a  securitization  or 
transfer  of  assets  accounted  for  as  a 
financing  under  GAAP  are  generally 
excluded  from  the  residual  interest 
definition  and  capital  treatment   In  the 
case  of  GAAP  financings,  the  transferred 
assets  remain  on  the  transferring 
banking  organization  s  balance  sheet 
and  are,  therefore,  directly  included  in 
both  the  leverage  and  risk-based  capital 
calculations.  Further,  when  a 
transaction  is  treated  as  a  financing,  no 
gain  is  recognized  from  an  accounting 
standpoint,  which  ser\es  to  mitigate 
some  of  the  agencies'  concerns  The 
agencies,  however,  will  monitor 
securitization  transactions  that  are 
accounted  for  as  financings  under 
GAAP  and  will  factor  into  the  banking 
organization's  capital  adequacy 
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determination  the  risk  exposures  being 
assumed  or  retained  in  connection  with 
a  securitization  transaction. 

Some  commenters  stated  that  sellers" 
interests  should  not  constitute  residual 
interests  because  they  do  not  involve  a 
subordinated  interest  in  a  stream  of  cash 
flows,  but  rather  a  pro-rata  interest.  The 
agencies  agree  that  sellers'  interests 
generally  do  not  hinction  as  a  credit 
enhancement  and  should  not  be 
captured  by  the  rule.  Thus,  if  a  seller's 
interest  shares  losses  on  a  pro  rata  basis 
with  investors,  such  an  interest  would 
not  be  a  residual  interest  for  purposes  of 
the  rule.  However,  banking 
organizations  should  recognize  that 
sellers'  interests  that  are  structured  to 
absorb  a  disproportionate  share  of  losses 
will  be  residual  interests  and  subject  to 
the  capital  treatment  described  in  the 
final  rule 

Other  commenters  suggested  that 
overcoUateralization  accounts  are  not 
residual  mterests  because  the  banking 
organization  does  not  suffer  a  potential 
loss  from  the  assets  transferred.  They 
argue  that  certain  residual  interests, 
such  as  interest-only  strips,  are  subject 
to  valuation  concerns  that  might  lead  to 
losses.  However,  other  assets,  such  as 
overcoUateralization  or  spread  accounts, 
do  not  present  the  same  level  of 
valuation  concerns  and,  therefore, 
should  not  be  included  in  the  definition 
of  residual  interest. 

OvercoUateralization  and  spread 
accounts  are  susceptible  to  the  potential 
future  credit  losses  within  the  loan 
pools  that  they  support  and.  thus,  are 
subject  to  valuation  inaccuracies. 
Further,  the  agencies  do  not  want  to 
encourage  arbitrage  of  the  final  rule  by 
affording  banking  organizations  the 
opportunity  to  retain  a  subordinated 
position  in  an  asset  labeled 
"overcoUateralization"  when  that  asset 
represents  the  same  level  of  credit  risk 
as  another  residual  interest,  just 
otherwise  named.  As  a  result,  the 
definition  of  residual  interest  continues 
to  include  overcoUateralization.  The 
agencies  agree  that  spread  accounts  and 
overcoUateralization  that  do  not  meet 
the  definition  of  credit-enhancing 
interest-only  strips  generally  do  not 
expose  a  banking  organization  to  the 
same  level  of  risk  as  credit-enhancing 
interest-only  strips,  and  thus,  have 
excluded  them  from  the  concentration 
limit.  The  agencies  also  believe  that 
where  a  banking  organization  provides 
additional  loans  to  a  securitization  at 
inception,  but  does  not  book  as  an  asset 
a  beneficial  interest  for  the  present 
value  of  the  future  cash  flows  from  these 
loans,  the  mere  contribution  of  excess 
assets,  although  it  constitutes  a  credit 
enhancement,  will  not  constitute  a 


residual  interest  under  the  final  rule 
because  the  banking  organization  has  no 
on-balance  sheet  asset  that  is 
susceptible  to  a  wTite-down. 

The  capital  treatment  designated  for  a 
residual  interest  will  apply  when  a 
banking  organization  effectively  retains 
the  risk  associated  with  that  residual 
interest,  even  if  the  residual  is  sold.  The 
agencies  intend  to  look  to  the  economic 
substance  of  the  transaction  to 
determine  whether  the  banking 
organization  has  transferred  the  risk 
associated  with  the  residual  interest 
exposure.  Banking  organizations  that 
transfer  the  risk  on  residual  interests, 
either  directly  through  a  sale,  or 
indirectly  through  guarantees  or  other 
credit  risk  mitigation  techniques,  and 
then  reassume  this  risk  in  any  form  will 
be  required  to  hold  risk-based  capital  as 
thou^  the  residual  interest  remained 
on  the  banking  organization's  books.  For 
example,  if  a  banking  organization  sells 
an  asset  that  is  an  on-balance  sheet 
credit  enhancement  to  a  third  party  and 
then  writes  a  credit  derivative  to  cover 
the  credit  risk  associated  with  that  asset, 
the  selling  banking  organization  must 
continue  to  risk  weight,  and  hold  capital 
against,  that  asset  as  a  residual  as  if  the 
asset  had  not  been  sold. 

4.  Credit-Enhancing  Interest-Only  Strips 

A  credit-enhancing  I/O  strip  is 
defined  in  the  final  rule  as  "an  on- 
balance  sheet  asset  that,  in  form  or  in 
substance,  (i)  represents  the  contractual 
right  to  receive  some  or  all  of  the 
interest  due  on  transferred  assets;  and 
(ii)  exposes  the  banking  organization  to 
credit  risk  that  exceeds  its  pro  rata  claim 
on  the  underlying  assets  whether 
through  subordination  provisions  or 
other  credit  enhancing  techniques." 
Thus,  credit-enhancing  I/O  strips 
include  any  balance  sheet  asset  that 
represents  the  contractual  right  to 
receive  some  or  all  of  the  remaining 
interest  cash  flow  generated  from  assets 
that  have  been  transferred  into  a  trust 
(or  other  special  purpose  entity),  after 
taking  into  account  trustee  and  other 
administrative  expenses,  interest 
payments  to  investors,  servicing  fees, 
and  reimbursements  to  investors  for 
losses  attributable  to  the  beneficial 
interests  they  hold,  as  well  as 
reinvestment  income  and  ancillary 
revenues  '"  on  the  transferred  assets. 
Credit-enhancing  I/O  strips  are 
generally  carried  on  the  balance  sheet  at 
the  present  value  of  the  expected  net 
cash  flow  that  the  banking  organization 


'"According  to  FASB  Statement  No.  140. 
"Accounting  for  Transfers  and  Servicing  of 
Financial  Assets  and  Extinguishments  of 
Liabilities."  ancillar>'  revenues  include  such 
revenues  as  late  charges  on  the  transferred  assets. 


reasonably  expects  to  receive  in  future 
periods  on  the  assets  it  has  securitized. 
adjusted  for  some  level  of  prepayments 
if  relevant  to  that  asset  class,  and 
discounted  at  an  appropriate  market 
interest  rate.  Typically,  when  assets  are 
transferred  in  a  securitization 
transaction  that  is  accounted  for  as  a 
sale  under  GAAP,  the  accounting 
recognition  given  to  the  credit- 
enhancing  I/O  strip  on  the  seller's 
balance  sheet  results  in  the  recording  of 
a  gain  on  the  portion  of  the  transferred 
assets  that  has  been  sold.  This  gain  is 
recognized  as  income,  thus  increasing 
the  banking  organization's  capital 
position.  In  determining  whether  a 
particular  interest  cash  flow  functions 
as  a  credit-enhancing  I/O  strip,  the 
agencies  will  look  to  the  economic 
substance  of  the  transaction,  and  will 
reserv-e  the  right  to  identify  other  cash 
flows  or  spread-related  assets  as  credit- 
enhancing  I/O  strips  on  a  case-by-case 
basis.  For  example,  including  some 
principal  payments  with  interest  and  fee 
cash  flows  will  not  otherwise  negate  the 
regulatory  capital  treatment  of  that  asset 
as  a  credit-enhancing  I/O  strip.  Credit- 
enhancing  I/O  strips  include  both 
purchased  and  retained  interest-onlv 
strips  that  serve  in  a  credit-enhancing 
capacity,  even  though  purchased  I/O 
strips  generally  do  not  result  in  the 
creation  of  capital  on  purchaser's 
balance  sheet. 

5.  Credit  Derivatives 

The  proposed  definitions  of 
"recourse"  and  "direct  credit 
substitute"  cover  credit  derivatives  to 
the  extent  that  a  banking  organization's 
credit  risk  exposure  exceeds  its  pro  rata 
interest  in  the  underlying  obligation. 
The  ratings-based  approach  therefore 
applies  to  rated  instruments  such  as 
credit-linked  notes  issued  as  part  of  a 
synthetic  securitization.  With  the 
issuance  of  this  final  rule,  the  agencies 
reaffirm  the  validity  of  the  structural 
and  risk-management  requirements  of 
the  December  1999  guidance  on 
synthetic  securitizations  issued  by  the 
Board  and  the  OCC'*  while  modifying 
the  risk-based  capital  treatment  detailed 
therein  with  the  treatment  presented  in 
this  final  rule. 

6.  Credit-Enhancing  Representations 
and  Warranties 

When  a  banking  organization  transfers 
assets,  including  servicing  rights,  it 
customarily  makes  representations  and 
warranties  concerning  those  assets. 
When  a  banking  organization  purchases 


'«See.  Banking  Bulletin  99-43.  December.  1999 
(CXX);  SR  Letter  99-32.  Capital  Treatment  for 
Synthetic  CLOs,  November  17.  1999  (Board). 
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loan  servicing  rights,  it  may  also  assume 
representations  and  warranties  made  bv 
the  seller  or  a  prior  servicer.  These 
representations  and  warranties  give 
certain  rights  to  other  parties  and 
impose  obligations  upon  the  seller  or 
servicer  of  the  assets.  The  2000 
Recourse  Proposal  addressed  those 
particular  representations  and 
warranties  that  function  as  credit 
enhancements,  i.e..  those  where, 
typically,  a  banking  organization  agrees 
to  protect  purchasers  or  some  other 
party  from  losses  due  to  the  default  or 
non-performance  of  the  obligor  or 
insufficiency  in  the  value  of  collateral. 
To  the  extent  a  banking  organization's 
representations  and  warranties  function 
as  credit  enhancements  to  protect  asset 
purchasers  or  investors  from  credit  risk, 
the  final  rule  treats  them  as  recourse  or 
direct  credit  substitutes. 

The  final  rule  is  consistent  with  the 
agencies'  longstanding  recourse 
treatment  of  representations  and 
warranties  that  effectively  guaranty 
performance  or  credit  quality  of 
transferred  loans.  However,  the  agencies 
also  recognize  that  banking 
organizations  typically  make  a  number 
of  factual  warranties  unrelated  to 
ongoing  performance  or  credit  quality. 
These  warranties  entail  operational  risk, 
as  opposed  to  the  open-ended  credit  risk 
inherent  in  a  financial  guaranty,  and  are 
excluded  from  the  definitions  of 
recourse  and  direct  credit  substitute.        • 
Warranties  that  create  operational  risk 
include:  warranties  that  assets  have 
been  underwritten  or  collateral 
appraised  in  conformity  with  identified 
standards,  and  warranties  that  provide 
for  the  return  of  assets  in  instances  of 
incomplete  documentation,  fraud  or 
misrepresentation. 

Warranties  can  impose  varving 
degrees  of  operational  risk.  For  example, 
a  warranty  that  asset  collateral  has  not 
suffered  damage  from  hazard  entails  risk 
that  is  offset  to  some  extent  by  prudent 
underwriting  practices  requiring  the 
borrower  to  provide  hazard  insurance  to 
the  banking  organization.  A  warranty 
that  asset  collateral  is  free  of 
environmental  hazards  may  present 
acceptable  operational  risk  for  certain 
types  of  properties  that  have  been 
subject  to  environmental  assessment, 
depending  on  the  circumstances.  The 
agencies  address  appropriate  limits  for 
these  operational  risks  through 
supervision  of  a  banking  organization's 
loan  underwTiting,  sale,  and  ser\'icing 
practices.  Also,  a  banking  organization 
that  provides  warranties  to  loan 
purchasers  and  investors  must  include 
associated  operational  risks  in  its  risk 
management  of  exposures  arising  from 
loan  sale  or  securitization-related 


activities.  Banking  organizations  should 
be  prepared  to  demonstrate  to 
examiners  that  operational  risks  are 
effectively  managed. 

The  final  rule  requires  recourse  or 
direct  credit  substitute  treatment  for 
warranties  providing  assurances  about 
the  actual  value  of  asset  collateral, 
including  that  the  market  value 
corresponds  to  its  appraised  value  or 
that  the  appraised  value  will  be  realized 
in  the  event  of  foreclosure  and  sale. 
Warranties  such  as  these,  which  make 
representations  about  the  future  value  of 
a  loan  or  related  collateral  constitute  an 
enhancement  of  the  loan  transferred 
and.  thus,  are  recourse  arrangements  or 
direct  credit  substitutes  One 
commenter  suggested  that  a 
representation  that  the  seller  "has  no 
knowledge"  of  circumstances  that  could 
cause  a  loan  to  be  other  than  investment 
quality  is  an  operational  warranty.  The 
agencies  agree  that  if  a  seller  represents 
that  it  has  no  knowledge  of  the 
existence  of  such  circumstances  at  the 
time  that  the  loans  are  transferred  the 
representation  would  not  be  recourse. 

Commenters  sought  clarification  of 
the  agencies'  statement  in  the  2000 
Recourse  Proposal  that  early-default 
clauses  are  recourse.  Early-default 
clauses  typically  give  the  purchaser  of  a 
loan  the  right  to  return  the  loan  to  the 
seller  if  the  loan  becomes  30  or  more 
days  delinquent  within  a  stated  period 
after  the  transfer — four  months  after 
transfer,  for  example.  Once  the  stated 
period  has  expired,  the  early-default 
clause  will  no  longer  trigger  recourse 
treatment,  provided  that  there  is  no 
other  provision  that  constitutes 
recourse. 

Several  commenters  stated  that  early- 
default  clauses  are  not  recourse  because 
they  are  designed  to  cover  loans  that, 
due  to  their  non-payment  within  the 
first  few  months  of  origination,  most 
likely  contained  underwriting 
deficiencies.  Early-default  clauses  can 
allow  for  a  reasonable  but  limited 
period  of  time  for  a  purchaser  to  review 
loan  file  documentation.  Therefore,  the 
final  rule  specifically  exempts  from 
recourse  treatment,  for  a  limited  period 
of  time,  these  types  of  warranties  on 
certain  1-4  family  residential  mortgage 
loans.  The  agencies  have  modified  the 
definition  of  "credit-enhancing 
representations  and  warranties  "  to 
exclude  warranties,  such  as  early- 
default  clauses  and  similar  warranties 
that  permit  the  return  of  qualifying  1- 
4  family  residential  first  mortgage  loans 
for  a  maximum  period  of  120  days  from 
the  date  of  transfer.  To  be  excluded  from 
the  definition,  however,  these 
warranties  must  cover  only  1—4  family 
residential  mortgage  loans  that  are 


eligible  for  the  50%  risk  weight  and  that 
were  originated  within  1  year  of  the  date 
of  transfer.  All  other  early-default 
clauses,  including  those  for  periods  of 
greater  than  120  days  on  qualifv'ing  1- 
4  family  residential  first  mortgages,  are 
recourse  or  direct  credit  substitutes. 

The  2000  Recourse  Proposal  also 
sought  comment  on  premium  refund 
clauses.  A  premium  refund  clause  is  a 
warranty  that  obligates  a  seller  who  has 
sold  a  loan  at  a  price  in  excess  of  par. 
i.e..  at  a  premium,  to  refund  the 
premium,  either  in  whole  or  in  part,  if 
the  loan  defaults  or  is  prepaid  within  a 
certain  period  of  time  Commenters 
responded  that  premium  refund  clauses 
are  not  recourse  because  they  reflect 
interest  rate  risk,  not  credit  risk. 

Although  premium  refund  clauses  can 
be  triggered  as  a  result  of  prepayments, 
they  can  also  be  triggered  by  defaults. 
Accordingly,  premium  refund  clauses 
are  generally  credit-enhancing 
representations  and  warranties  under 
the  final  rule  However,  the  agencies 
have  included  an  exception  for 
premium  refund  clauses  on  U.S. 
government-guaranteed  loans  and 
qualifying  1—4  family  first  mortgage 
loans  that  impose  a  refund  obligation  on 
a  seller  for  a  period  not  to  exceed  120 
days  from  the  date  of  transfer  These 
types  of  loans  hold  significantly 
reduced  credit  risk. 

For  those  warranties  not  exempt  from 
recourse  or  direct  credit  substitute 
treatment  under  the  final  rule,  industry 
concerns  about  assets  that  are 
delinquent  at  the  time  of  transfer  or 
unsound  originations  may  be  dealt  with 
by  warranties  directly  addressing  the 
condition  of  the  asset  at  the  time  of 
transfer  {i.e..  creation  of  an  above 
described  operational  warranty)  and 
compliance  with  stated  underwriting 
standards  Alternatively,  banking 
organizations  might  create  warranties 
with  exposure  caps  that  would  permit 
the  banking  organization  to  take 
advantage  of  the  low-level  recourse  rule. 

7.  Clean-Up  Calls 

The  final  rule  clarifies  the  agencies' 
longstanding  interpretations  on  the  use 
of  clean-up  calls  in  a  securitization.  A 
clean-up  call  is  an  option  that  permits 
a  ser\'icer  or  its  affiliate  (which  may  be 
the  originator)  to  take  investors  out  of 
their  positions  in  a  securitization  before 
all  of  the  transferred  loans  have  been 
repaid  The  servicer  accomplishes  this 
by  repurchasing  the  remaining  loans  in 
the  pool  once  the  pool  balance  has 
fallen  below  some  specified  level.  This 
option  in  a  securitization  raises 
longstanding  agency  concerns  that  a 
banking  organization  may  implicitly 
assume  a  credit-enhancing  position  by 
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exercising  the  option  when  the  credit 
quality  of  the  secuntized  loans  is 
deteriorating  An  excessively  large 
clean-up  call  facilitates  a  securitization 
servicer's  ahiiitv  to  take  investors  out  of 
a  pool  to  protect  them  from  absorbing 
credit  losses  and.  thus,  may  indicate 
that  the  ser\icer  has  retained  or 
assumed  the  credit  risk  on  the 
underlying  pi  )ol  of  loans. 

As  a  result,  clean-up  calls  are  treated 
generally  as  recourse  and  direct  credit 
substitutes.  However,  because  clean-up 
calls  can  also  serve  an  administrative 
function  in  the  operation  of  a 
securitization,  the  agencies  have 
included  a  limited  exemption  for  these 
options.  Under  the  final  rule,  an 
agreement  that  permits  a  banking 
organization  that  is  a  servicer  or  an 
affiliate  of  the  ser\'icer  to  elect  to 
purchase  loans  in  a  pool  is  not  recourse 
or  a  direct  c:redit  substitute  if  the 
agreement  permits  the  banking 
organization  to  purchase  the  remaining 
loans  in  a  pool  when  the  balance  of 
th(3se  loans  is  equal  to  or  less  than  10 
percent  of  the  original  pool  balance. 
However,  an  agreement  that  permits  the 
remaining  loans  to  be  repurchased  when 
their  balance  is  greater  than  10  percent 
of  the  original  pool  balance  is 
considered  to  be  recourse  or  a  direct 
credit  substitute.  The  exemption  from 
recourse  or  direct  credit  substitute 
treatment  for  a  clean-up  call  of  10 
percent  or  less  recognizes  the  real 
market  need  to  be  able  to  call  a 
transaction  when  the  costs  of  keeping  it 
outstanding  are  burdensome.  However, 
to  minimize  the  potential  for  using  such 
a  feature  as  a  means  of  providing   . 
support  for  a  troubled  portfolio,  a 
banking  organization  that  exercises  a 
clean-up  call  should  not  repurchase  any 
loans  in  the  pool  that  are  30  davs  or 
more  past  due.  Alternafivelv,  the 
banking  organization  should  repurchase 
the  loans  at  the  lower  of  their  estimated 
fair  value  or  their  par  value  plus 
accrued  interest.  Regardless  of  the  size 
of  the  clean-up  call,  the  agencies  will 
closely  scrutinize  any  transaction  where 
the  banking  organization  repurchases 
deteriorating  assets  for  an  amount 
greater  than  a  reasonable  estimate  of 
their  fair  value  and  will  take  action 
accordingly 

8.  Loan  Servicing  Arrangements 

The  definitions  of  "recourse  "  and 
"direct  credit  substitute"  cover  loan 
servicing  arrangements  if  the  banking 
organization,  as  servicer,  is  responsible 
for  credit  losses  associated  with  the 
serviced  loans  However,  cash  advances 
made  by  residential  mortgage  servicers 
to  ensure  an  uninterrupted  flow  of 
payments  to  investors  or  the  timely 


collection  of  the  mortgage  loans  are 
specifically  excluded  from  the 
definitions  of  recourse  and  direct  credit 
substitute,  provided  that  the  residential 
mortgage  servicer  is  entitled  to 
reimbursement  for  any  significant 
advances  and  this  reimbursement  is  not 
subordinate  to  other  claims.  To  be 
excluded  from  recourse  and  direct 
credit  substitute  treatment,  the  banking 
organization,  as  servicer,  should  make 
an  independent  credit  assessment  of  the 
likelihood  of  repayment  of  the  servicer 
advance  prior  to  advancing  funds  and 
should  only  make  such  an  advance  if 
prudent  lending  standards  are  met. 
Risk-based  capital  is  assessed  only 
against  the  amount  of  the  cash  advance, 
and  the  advance  is  assigned  to  the  risk- 
weight  category'  appropriate  to  the  party 
obligated  to  reimburse  the  servicer. ^^ 

If  a  residential  mortgage  servicer  is 
not  entitled  to  full  reimbursement,  then 
the  maximum  possible  amount  of  any 
nonreimbursed  advances  on  any  one 
loan  must  be  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  on  that  loan.  Otherwise,  the 
servicer's  obligation  to  make  cash 
advances  will  not  be  excluded  from  the 
definitions  of  recourse  and  direct  credit 
substitute.  This  treatment  reflects  the 
agencies'  traditional  view  that  servicer 
cash  advances  meeting  these  criteria  are 
part  of  the  normal  mortgage  servicing 
function  and  do  not  constitute  credit 
enhancement. 

Commenters  responding  to  the  2000 
Recourse  Proposal  generally  supported 
the  proposed  definition  of  servicer  cash 
advances.  Some  commenters.  however, 
expressed  concern  over  the  description 
of  "insignificant"  noru-eimbursed 
advances  as  advances  on  any  one  loan 
that  are  contractually  limited  to  no  more 
than  1%  of  the  outstanding  principal 
amount  on  that  loan.  They  argued  that 
this  1%  limit  would  unfairly  penalize 
smaller  loans  and  was  unnecessary'. 

The  agencies  suggested  the  1%  limit 
in  the  2000  Recourse  Proposal  in 
response  to  commenters'  requests  for 
guidance  from  commenters  on  the  1997 
Proposal.  However,  upon 
reconsideration,  the  agencies  agree  that 
the  1%  limit  is  unnecessarily  restrictive 
for  smaller  loans.  Accordingly,  the  final 
rule  does  not  contain  this  benchmark 


^"The  Board  has  issued  a  notice  of  proposed 
rulemaking  ttial  considers  whether  a  special 
purpose  entity  should  be  characterized  as  a  bank 
affiliate  «nd  whether  asset  securitizations  should  be 
classified  as  covered  transactions  pursuant  to 
section  23A  of  the  Federal  Reser\e  Act.  12  II.S.C. 
371c.  Se0  "Transactions  between  Banks  and  Their 
AfRhate*'  .  66  FR  24186.  May  11.  2001  and  66  FR 
33649.  lune  25,  2001.  Any  final  rule  resulting  from 
this  Proposal  could  affect  the  regulatory  capital 
Ireatmenl  of  servicer  cash  advances. 


Banking  organizations  that  act  as 
servicers,  however,  should  establish 
policies  on  servicer  advances  and  use 
discretion  in  determining  what 
constitutes  an  "insignificant"  servicer 
advance.  The  agencies  will  monitor 
industry  practice  and  may  revisit  the 
issue  if  this  exemption  from  recourse 
treatm.ent  is  used  inappropriatelv. 
Further,  the  agencies  will  exercise  their 
supervisory  authority  to  apply  recourse 
or  direct  credit  substitute  treatment  to 
ser\'icer  cash  advances  that  expose  a 
banking  organization  acting  as  servicer 
to  excessive  levels  of  credit  risk. 

9.  Interaction  With  Market  Risk  Rule 

Some  commenters  responding  to  the 
2000  Recourse  Proposal  and  the 
Residuals  Proposal  asked  for 
clarification  of  the  treatment  of  a 
transaction  covered  by  both  the  market 
rfck  rule  and  the  recourse  rule.  This 
final  rule  generally  applies  to  positions 
held  in  the  banking  book.^'  For  banking 
organizations  that  comply  with  the 
market  risk  rules, •^-'  positions  in  the 
trading  book  arising  from  asset 
securitizations,  including  recourse 
obligations,  residual  interests,  and 
direct  credit  substitutes,  should  be 
treated  for  risk-based  capital  purposes 
in  accordance  with  those  rules. 
However,  these  banking  organizations 
remain  subject  to  the  25  percent 
concentration  limit  for  credit-enhancing 
</0  strips. 

10.  Reservation  of  Authority 

Banking  organizations  are  developing 
novel  transactions  that  do  not  fit  well 
into  the  risk-weight  categories  and 
credit  conversion  factors  in  the  current 
standards.  Banking  organizations  also 
are  devising  novel  instruments  that 
nominally  fit  into  a  particular  risk- 
weight  category-  or  credit  conversion 
factor,  but  that  impose  risks  on  the 
banking  organization  at  levels  that  are 
not  commensurate  with  the  nominal 
risk-weight  or  credit  conversion  factor 
for  the  asset,  exposure  or  instrument. 
Accordingly,  the  agencies  have  clarified 
their  authority,  on  a  case-by-case  basis, 
to  determine  the  appropriate  risk-weight 
for  assets  and  credit  equivalent  amounts 
and  the  appropriate  credit  conversion 
factor  for  off-balance  sheet  items  in 
these  circumstances. 

Exercise  of  this  authority  by  the 
agencies  may  result  in  a  higher  or  lower 
risk  weight  for  an  asset  or  credit 


^'  This  rule  applies  also  to  banking  organizations 
that  hold  positions  in  their  trading  book,  but  are  not 
otherwise  subject  to  the  market  risk  niles 

^-The  OTS  did  not  participate  in  the  market  risk 
rulemaking.  As  a  result,  certain  OTS  definitions — 
for  example,  the  OT.S's  definition  of  "face 
amount'; — differ  from  those  of  the  other  agencies. 
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equivalent  amount  or  a  higher  or  lower 
credit  conversion  factor  for  an  off- 
balance  sheet  item.  This  reservation  of 
authority  explicitly  recognizes  the 
agencies'  retention  of  sufficient 
discretion  to  ensure  that  banking 
organizations,  as  they  develop  novel 
financial  assets,  will  be  treated 
appropriately  under  the  regulatory^ 
capital  standards.  Under  this  authority, 
the  agencies  reserve  the  right  to  assign 
risk  positions  in  securitizations  to 
appropriate  risk  categories  on  a  case-by- 
case  basis  if  the  credit  rating  of  the  risk 
position  is  determined  to  be 
inappropriate. 

11.  Alternative  Capital  Calculation  for 
Small  Business  Obligations 

Certain  commenters  noted  that  the 
capital  treatment  in  the  Residuals 
Proposal  would  have  a  significant 
negative  impact  on  banking 
organizations'  small  business  lending. 
According  to  these  commenters.  the 
dollar-for-dollar  capital  requirement  and 
concentration  limits  for  residual 
interests  arising  from  asset 
securitizations  under  the  Residuals 
Proposal  would  apply  to  asset 
securitizations  involving  the  transfer  of 
small  business  obligations.  These 
commenters  concluded  that,  unless  the 
Residuals  Proposal  is  aunended  to 
exclude  small  business  obligations  from 
coverage,  the  capital  treatment  in  the 
final  rule  would  contravene  section  208 
of  the  CDRI  Act.  The  final  rule  retains 
the  alternative  capital  calculation  for 
small  business  obligations  that 
implements  section  208  of  the  CDRI  Act. 

C.  Ratings-Based  Approach:  Traded  and 
Non-Traded  Positions 

As  described  in  section  II. A.,  each 
loss  position  in  an  asset  securitization 
structure  functions  as  a  credit 
enhancement  for  the  more  senior  loss 
positions  in  the  structure.  Currently,  the 
risk-based  capital  standards  do  not  vary 
the  capital  requirement  for  different 


credit  enhancements  or  loss  positions  to 
reflect  differences  in  the  relative  credit 
risk  represented  by  the  positions 

To  address  this  issue,  the  agencies  are 
implementing  a  multi-level,  ratings- 
based  approach  to  assess  capital 
requirements  on  recourse  obligations, 
residual  interests  (except  credit- 
enhancing  I/O  strips),  direct  credit 
substitutes,  and  senior  and  subordinated 
securities  in  asset  securitizations  based 
on  their  relative  exposure  to  credit  risk. 
The  approach  uses  credit  ratings  from 
the  rating  agencies  to  measure  relative 
exposure  to  credit  risk  and  determine 
the  associated  risk-based  capital 
requirement.  The  use  of  credit  ratings 
provides  a  way  for  the  agencies  to  use 
determinations  of  credit  quality  relied 
upon  by  investors  and  other  market 
participants  to  differentiate  the 
regulatory  capital  treatment  for  loss 
positions  representing  different 
gradations  of  risk.  This  use  permits  the 
agencies  to  give  more  equitable 
treatment  to  a  wide  variety  of 
transactions  and  structures  in 
administering  the  risk-based  capital 
system. 

The  use  of  credit  ratings  in  the  final 
rule  is  similar  to  the  2000  Recourse 
Proposal.  Although  many  commenters 
expressed  concerns  about  specific 
aspects  of  the  2000  Recourse  Proposal, 
commenters  generally  supported  the 
goal  of  making  the  capital  requirements 
for  asset  securitizations  more  rational 
and  efficient,  and  viewed  the  2000 
Recourse  Proposal  as  a  positive  step 
toward  this  goal.  The  agencies  have 
made  several  changes  to  the  2000 
Recourse  Proposal  and  Residual 
Proposal  in  response  to  commenters' 
concerns  and  based  on  further 
consideration  of  the  issues. 

Several  commenters  on  the  2000 
Recourse  Proposal  expressed  concern 
over  reliance  on  external  rating  agency 
ratings  for  the  purposes  of  assessing 
risk-based  capital  charges  for  banking 


organizations  Thev  asserted  that  credit 
ratings  are  not  intended  to  measure  risks 
associated  with  regulatory  capital  and 
that,  without  market  discipline  imposed 
on  them,  the  ratings  may  not  be  reliable 
for  that  purpose  They  also  noted  em 
inherent  conflict  of  interest  between  a 
rating  agency's  ability  to  objectively 
assign  a  rating  upon  which  regulators 
can  rely  in  imposing  capital  charges  and 
one  that  measures  the  risks  in  a 
securitization  for  the  banking 
organization  who  is  paying  for  the 
rating. 

Investors  rely  on  ratings  to  make 
investment  decisions.  This  reliance 
exerts  market  discipline  on  the  rating 
agencies  and  gives  their  ratings  market 
credibility  The  market's  reliance  on 
ratings,  in  turn.  gi\'es  the  agencies 
confidence  that  it  is  appropriate  to 
consider  ratings  as  a  major  factor  m  the 
risk  weighting  of  assets  for  regulatory 
capital  purposes  Further,  the  use  of  a 
single  rating  will  only  be  adequate 
under  the  ratings-based  approach  for  a 
position  that  is  traded  The  agencies, 
however,  reserve  the  authority  to 
override  the  use  of  certain  ratings  or  the 
ratmgs  on  certain  instruments,  either  on 
a  case-by-case  basis  or  through  broader 
super\-isory  policy,  if  necessary  or 
appropriate  to  address  the  risk  that  an 
instrument  poses  to  banking 
organizations 

Under  the  ratings-based  approach,  the 
capital  requirement  for  a  position  is 
computed  by  multiplying  the  face 
amount  of  the  position  by  the 
appropriate  risk  weight  determined  in 
accordance  with  the  following  tables. -^ 
The  first  chart  shown  below  maps  long- 
term  ratings  to  the  appropriate  risk- 
weights  under  the  final  rule  In  response 
to  requests  from  commenters.  the 
agencies  have  also  included  another 
chart  (the  second  chart  shown  below) 
that  maps  short-term  ratings  for  asset- 
backed  commercial  paper  to  the 
appropriate  risk-weights  under  this  rule. 


Long-term  rating  category 


Examples 


Risk  wetgfit 
(In  percent) 


Highest  or  second  higtiest  investment  grade      

Ttiird  highest  investment  grade , 

Lowest  investment  grade     

One  category  below  investment  grade 

More  than  one  category  tselow  investment  grade,  or  unrated 

Short-term  rating  category 

Highest  investment  grade  , 

Second  highest  investment  grade , 

Lowest  investment  grade  


AAA  or  AA     

A 

BBB 

BB  

B  or  unrated 

Examples 

A-1,  P-1  

A-2   P-2  

A-3.  P-3  


20 

50 

100 

200 

V) 


Risk  weight 
(In  percent) 


20 

50 

100 


''The  rating  designations  (e.g.,  "AAA,"  "BBB." 
'A-l.  "  and   'P-l  ")  used  in  the  charts  are 


illustrative  only  and  do  not  indicate  any  preference 


for.  or  endorsement  of.  any  particular  rating  agency 
designation  system. 
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Short-term  rating  category 


Below  investment  grade 


Examples 


Not  Prime 


Risk  weight 
(In  percent) 


(') 


'  Not  eligible  for  ratings-based  approach. 


The  [  hart  f(ir  shoil-term  ratings  is  not 
iiii-ntK.al  tn  the  long-term  ratings  table 
ht't.ause  the  rating  agencies  do  not 
a-sitjn  short-tnrm  ratings  using  the  same 
mf'thodolngy  as  Inng-tprm  ratings.  Each 
short-tprm  rating  category  covers  a  range 
of  longer-term  rating  categories.--'  For 
example,  a  P-1  rating  could  map  to  a 
long-term  rating  as  high  as  Aaa  or  as  low 
as  A3, 

I'nder  the  final  rule,  the  ratings-based 
approach  is  available  for  asset-backed 
securities.-'  recourse  obligations,  direct 
credit  substitutes  and  residual  interests 
(other  than  credit-enhancing  I/O  strips). 
The  agencies  have  excluded  credit- 
enhancing  I/O  strips  from  the  ratings- 
based  approach  based  on  their  high  risk 
prf)file.  discussed  above  at  section 
III.B4 

While  the  ratings-based  approach  is 
available  for  both  traded  and  untraded 
positions,  the  rule  applies  different 
requirement  to  these  positions.  A  traded 
[losition.  for  example,  is  only  required 
to  be  rated  by  one  rating  agency.  A 
position  is  defined  as  "traded"  if.  at  the 
time  it  is  rated  by  an  external  rating 
agency,  there  is  a  reasonable  expectation 
that  in  the  near  future:  (1)  The  position 
may  be  sold  to  unaffiliated  investors 
ft'hing  on  fhi^  rating;  or  (2)  an 
unaffiliated  third  party  may  enter  into  a 
transaction  (e.g.,  a  loan  or  repurchase 
agreement)  involving  the  position  in 
which  the  third  partv  relies  on  the 
rating  of  the  position. 

A  few  (::c)mmenters  expressed  concern 
over  the  provision  in  the  2000  Recourse 
Proposal  that  allowed  a  banking 
organization  to  use  the  single  highest 
rating  obtained  on  a  traded  position, 
stating  that  doing  so  encourages  rating- 
shopping  The  agencies  agree  and, 


*  Scf.  for  example,  Moody's  Global  Ratings 
Cjuide.  )une  2001.  p  3 

'"■  Similar  to  Itie  tanking  agencies'  current 
approach  under  whirti  "stripped"  mortgage-hwcked 
MK  unties  are  iinl  eligible  for  risk  weighting  at  50% 
on  a  "pass-through"  tiasis.  stripped  mortgage- 
backed  securities  are  ineligible  for  the  20%  or  50% 
risk  categories  under  the  ratings-tiased  approach, 
f^urrently.  OT.S  also  includes  most  interest-only  and 
principal-only  strips  in  the  100%  risk-weight 
category.  See  12  c:FR  567.6(a)(l  )(iv)  (introdurtorv 
statement)  and  (a)(l)(iv)(M)  However,  certain  high- 
quality  stripped  mortgage-related  securities  are 
eligible  for  a  20%  risk  weight  under  the  OTS' 
c:apital  standards  OTS  recently  proposed  to 
conform  its  capital  treatment  for  high-quality 
stripped  mortgage-related  securities  to  that  of  other 
•gem  ies.  and  received  not  comments  in  opposition 
lo  this  change.  See  66  FR  15049.  March  15.  2001. 
Accordingly.  OTS  in  conforming  these  aspects  of  its 
rule  to  those  of  the  other  agencies. 


therefore,  the  final  rule  requires  a 
bankirjg  organization  to  use  the  lowest 
single  rating  assigned  to  a  traded 
position.  Moreover,  if  a  rating  changes, 
the  banking  organization  must  use  the 
new  rating. 

Rated,  but  untraded,  asset-backed 
securities,  recourse  obligations,  direct 
credit  substitutes  and  residual  interests 
may  also  be  eligible  for  the  ratings-based 
approach  if  they  meet  certain 
conditions.  To  qualif\',  the  position 
must  be  rated  by  more  than  one  rating 
agency,  the  ratings  must  be  one  category 
below  investment  grade  or  better  for 
long-term  positions  (or  investment  grade 
or  better  for  short-term  positions)  bv  all 
rating  agencies  providing  a  rating,  the 
ratings  must  be  publicly  available,  and 
the  ratings  must  be  based  on  the  same 
criteria  used  to  rate  securities  that  are 
traded.  If  the  ratings  are  different,  the 
lowest  single  rating  will  determine  the 
risk-weight  category. 

Recourse  obligations  and  direct  credit 
substitutes  (other  than  residual 
interests)  that  do  not  qualify  for  the 
ratings-based  approach  (or  the  internal 
ratings,  program  ratings  or  computer 
program  ratings  approaches  outlined 
below)  receive  "gross-up"  treatment, 
that  is,  the  banking  organization  holding 
the  position  must  hold  capital  against 
the  amount  of  the  position  plus  all  more 
senior  positions,  subject  to  the  low-level 
exposure  rule.-''  This  grossed-up 
amount  is  placed  into  a  risk-weight 
categor\'  according  to  the  obligor  or,  if 
relevant,  the  guarantor  or  the  nature  of 
the  collateral.  The  grossed-up  amount 
multiplied  by  both  the  risk-weight  and 
8  percent  is  never  greater  than  the  full 
capital  charge  that  would  otherwise  be 
imposed  on  the  assets  if  they  were  on 


■"■"Grtlss-up "  treatment  means  that  a  position  is 
combineil  with  all  more  senior  positions  in  the 
Iransactlfin.  The  result  is  then  risk-weighted  based 
on  the  oUligor  or.  if  relevant,  the  guarantor  or  the 
nature  ofthe  collateral.  For  example,  if  a  banking 
organization  retains  a  first-loss  position  (other  than 
a  residuaS  interest)  in  a  pool  of  mortgage  loans  that 
qualify  f«r  a  50%  risk  weight,  the  banking 
organization  would  include  the  full  amount  of  the 
assets  in  the  pool,  risk-weighted  at  50%,  in  its  risk- 
weighted  assets  for  purposes  of  determining  its  risk- 
based  capital  ratio.  The  low-level  exposure  rule 
providesithat  the  dollar  amount  of  risk-ba.sed 
capital  required  for  assets  transferred  with  recourse 
should  not  exceed  the  maximum  dollar  amount  for 
which  a  banking  organization  is  contraduallv 
liable.  .S*"  12  CFR  part  3.  appendix  A,  Section  3(d) 
(OCC);  11  CFR  208  and  225.  appendix  A,  Ill.D.l(g) 
(FRB);  12  CFR  part  325.  appendix  A.  ll.D.l  (FDIC); 
12  CFR  9B7.6(a)(2)(i)(C)  (OTS). 


the  banking  organization's  balance 
sheet.'" 

Residual  interests  that  are  not  eligible 
for  the  ratings-based  approach  receive 
dollar-for-doUar  treatment.  Dollar-for- 
doUar  treatment  means,  effectively,  that 
one  dollar  in  total  risk-based  capital 
must  be  held  against  every  dollar  of  a 
residual  interest,  except  for  credit- 
enhancing  I/Os  thav  have  already  been 
deducted  from  Tier  1  capital  under  the 
concentration  limit. 2"  Thus,  the  capital 
requirement  for  residual  interests  is  not 
limited  by  the  8  percent  cap  in  place 
under  the  current  risk-based  capital 
system. 

Finally,  an  unrated  position  that  is 
senior  or  preferred  in  all  respects 
(including  collateralization  and 
maturity)  to  a  rated  position  that  is 
traded  is  treated  as  if  it  had  the  rating 
assigned  to  the  rated  position.  The 
banking  organization,  how-ever,  must 
satisfy  its  super\'isory  agency  that  such 
treatment  is  appropriate.  Senior  unrated 
positions  qualif\-  for  the  risk  weighting 
of  the  subordinated  rated  positions  in 
the  same  securitization  transaction  as 
long  as  the  subordinated  rated  position 
(1)  is  traded  and  (2)  remains  outstanding 
for  the  entire  life  of  the  unrated 
position,  thus  providing  full  credit 
support  for  the  term  of  the  unrated 
position. 

D.  Unrated  Positions 

In  response  to  the  2000  Recourse 
Proposal  and  earlier  proposals, 
commenters  expressed  concern  over  the 
expense  and  inefficiency  of  requiring 
the  purchase  of  ratings  to  qualif\'  for  the 
ratings-based  approach  and  advocated 
alternative  approaches  In  response  to 
these  concerns,  the  final  rule 
incorporates  three  alternative 
approaches  for  determining  the  capital 


•'•'  For  assets  that  are  assigned  lo  the  100  percent 
risk-weight  category,  the  minimum  capital  charge  is 
8  percent  of  the  amount  of  assets  transferred,  and 
tjanking  organizations  are  required  to  hold  8  cents 
of  capital  for  every  dollar  of  assets  transferred  with 
recourse.  For  assets  that  are  assigned  to  the  50 
percent  risk-weight  category,  the  minimum  capital 
chiirge  is  4  cents  of  capital  for  everv  dollar  of  assets 
transferred  with  recourse 

^"  Residuiil  interests  that  are  retained  or 
purchased  credil-enhani  ing  I  ()  strips  are  first 
subje<-.t  lo  a  capital  cont  onlration  limit  of  25  percent 
of  Tier  1  (^pjtdl.  For  risk-based  capital  purposes 
(but  not  for  leverage  capital  purposes),  once  this 
f  oncentration  limit  is  applied,  a  banking 
organization  miisl  then  hold  dollar-lor-dollar 
capital  against  the  fai  e  amount  of  credit-enhancing 
I/O  strips  remaining 
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requirements  for  certain  unrated  direct 
credit  substitutes  and  recourse 
obligations.  Under  each  of  these 
approaches,  the  banking  organization 
must  satisf\-  its  supervisory  agency  that 
the  use  of  the  approach  is  appropriate 
for  the  particular  banking  organization 
and  for  the  exposure  being  evaluated. 
The  final  rule  limits,  however,  the  risk 
weight  that  may  be  applied  to  an 
exposure  under  these  alternative 
approaches  to  a  minimum  of  100%. 

Under  the  2000  Recourse  Proposal, 
only  direct  credit  substitutes  could 
qualify'  for  beneficial  risk-weighting 
using  the  three  alternatives  to  external 
ratings  (i.e.,  internal  ratings,  program 
ratings,  and  computer  programs). 
Commenters  questioned  the  agencies' 
limitation  of  the  application  of  these 
alternative  approaches  to  direct  credit 
substitutes.  After  considering  the 
arguments  for  extending  the  application 
of  these  approaches  to  recourse 
obligations,  the  agencies  have  decided 
not  to  permit  the  internal  ratings-based 
approach  to  apply  to  any  positions  other 
than  direct  credit  substitutes  issued  in 
connection  with  an  asset-backed 
commercial  paper  program  Industry' 
research  and  empirical  evidence 
indicates  that  these  positions  are  more 
likely  than  recourse  positions  to  be  of 
investment-grade  credit  quality,  and 
that  the  banking  organizations  providing 
these  direct  credit  substitutes  are  more 
likely  to  have  internal  risk  rating 
systems  for  these  credit  enhancements 
that  are  sufficiently  reliable  for  risk- 
based  capital  calculations. 

Howe\'er.  the  agencies  have 
reconsidered  their  position  with  respect 
to  qualif\ing  program  ratings  and 
computer  program  ratings.  The  final 
rule  extends  beneficial  risk-weighting 
treatment,  through  the  use  of  qualifying 
program  and  computer  ratings,  to  off- 
balance  sheet  recourse  obligations  to 
accommodate  structured  finance 
programs  By  extending  this  treatment 
to  off-balance  sheet  recourse  obligations 
the  final  rule  facilitates  the  structuring 
of  these  programs  in  a  more  efficient 
manner.  The  agencies  believe  this  result 
is  appropriate  because  of  the  similarity 
of  economic  risks  between  off-balance 
sheet  direct  credit  substitutes  and  off- 
balance  sheet  recourse  obligati(ms 

The  final  rule,  however,  does  not 
extend  the  use  of  internal  ratings, 
program  ratings  or  computer  program 
ratings  to  residual  interests.  Such  a 
change  would  not  facilitate  existing 
asset-backed  commercial  paper 
programs  and  structured  finance 
programs,  which  generally  do  not  book 
any  on-balance  sheet  residuals.  Further, 
residual  interests  by  their  nature  are 
generally  illiquid,  hard-to-value  assets. 


often  with  limited  performance  history. 
These  characteristics  make  determining 
internal  capital  requirements  difficult. 
The  agencies  also  believe  that  the 
economic  risk  differs  between  residual 
interests  and  off-balance  sheet  recourse 
and  direct  credit  substitute  exposures. 
Therefore,  based  on  the  risks  associated 
with  residual  interests,  the  agencies 
have  decided  for  the  present  not  to 
allow  banking  organizations  to  use 
internal  ratings,  program  ratings  or 
computer  programs  to  apply  a  risk- 
based  capital  treatment  more  favorable 
than  a  dollar-for-doUar  capital 
requirement  to  these  positions. 

The  agencies  will  continue  to  evaluate 
the  effectiveness  and  reliability  of  these 
alternative  approaches  for  assessing 
regulator*'  capital  at  banking 
organizations  and  may  revisit  this  issue 
if.  over  time,  new  information  indicates 
that  reconsideration  is  warranted. 

1.  Use  of  Banking  Organizations' 
Internal  Risk  Ratings 

The  final  rule  permits  a  banking 
organization  with  a  qualif\-ing  internal 
risk  ratine  system  to  use  that  system  to 
apply  the  ratings-based  approach  to  the 
banking  organization's  unrated  direct 
credit  substitutes  in  asset-backed 
commercial  paper  programs.  Internal 
risk  ratings  could  be  used  to  qualif\' 
such  a  credit  enhancement  for  a  risk 
weight  of  100%  or  200%  under  the 
ratings-based  approach,  but  not  for  a 
risk  weight  of  less  than  100%.  This 
relatively  limited  use  of  internal  risk 
ratings  for  risk-based  capital  purposes  is 
a  step  toward  potential  adoption  of  a       , 
broader  use  of  internal  risk  ratings  as 
discussed  in  the  Basel  Committee's  June 
1999  and  lanuary  2001  Consultative 
Papers  on  a  new  Basel  Capital  ■■\ccord. 

Most  sophisticated  banking 
organizations  that  participate 
extensively  in  the  asset  securitization 
business  assign  internal  risk  ratings  to 
their  credit  exposures,  regardless  of  the 
form  of  the  exposure.  Usually,  internal 
risk  ratings  more  finely  differentiate  the 
credit  quality  of  a  banking 
organization's  exposures  than  the 
categories  that  the  agencies  use  to 
evaluate  credit  risk  during  examinations 
of  banking  organizations  (pass, 
substandard,  doubtful,  loss).  Individual 
banking  organizations'  internal  risk 
ratings  may  be  associated  with  a  certain 
probability  of  default,  loss  in  the  event 
of  default,  and  loss  volatility. 

The  credit  enhancements  that 
sponsors  obtain  for  their  commercial 
paper  conduits  are  rarely  rated  or 
traded  If  an  internal  risk  ratings 
approach  were  not  available  for  these 
unrated  credit  enhancements,  the 
provider  of  the  enhancement  would 


have  to  obtain  two  ratings  solely  to 
avoid  the  gross-up  treatment  that  would 
otherwise  apply  to  non-traded  positions 
in  asset  securitizations  for  risk-based 
capital  purposes.  However,  before  a 
provider  of  an  enhancement  decides 
whether  to  provide  a  credit 
enhancement  for  a  particular  transaction 
(and  at  what  price),  the  provider  will 
generally  perform  its  own  analysis  of 
the  transaction  to  evaluate  the  amount 
of  risk  associated  with  the 
enhancement. 

Allowing  banking  organizations  to  use 
internal  credit  ratings  harnesses 
information  and  analyses  that  they 
already  generate  rather  than  requiring 
them  to  obtain  independent  but 
potentially  redundant  ratings  from 
outside  rating  agencies.  An  internal  risk 
ratings  approach  therefore  has  the 
potential  to  be  less  costly  than  a  ratings- 
based  approach  that  relies  exclusively 
on  ratings  by  the  rating  agencies  for  the 
risk-weighting  of  these  positions. 

Internal  risk  ratings  that  correspond  to 
the  rating  categories  of  the  rating 
agencies  could  be  mapped  to  risk 
weights  under  the  agencies'  capital 
standards  in  a  way  that  would  make  it 
possible  to  differentiate  the  riskiness  of 
various  unrated  direct  credit  substitutes 
in  asset-backed  commercial  paper 
programs  based  on  credit  risk.  However, 
the  use  of  internal  risk  ratings  raises 
concerns  about  the  accuracy  and 
consistency  of  the  ratings,  especially 
because  the  mapping  of  ratings  to  risk- 
weight  categories  will  give  banking 
organizations  an  incentive  to  rate  their 
risk  exposures  in  a  way  that  minimizes 
the  effective  capital  requirement.  A 
banking  organization  engaged  in  asset- 
backed  commercial  paper  securitization 
activities  that  wishes  to  use  the  internal 
risk  ratings  approach  must  be  able  to 
demonstrate  to  the  satisfaction  of  its 
primary*  regulator,  prior  to  relying  upon 
its  use,  that  the  banks  internal  credit 
risk  rating  system  is  adequate.  Adequate 
internal  risk  rating  systems  usually: 

(1)  Are  an  integral  part  of  an  effective 
risk  management  system  that  explicitly 
incorporates  the  full  range  of  risks 
arising  from  an  organization's 
participation  in  securitization  activities. 
The  system  must  also  fully  take  into 
account  the  effect  of  such  activities  on 
the  organization's  risk  profile  and 
capital  adequacy  as  discussed  in  Section 
II.B 

(2)  Link  their  ratings  to  measurable 
outcomes,  such  as  the  probability  that  a 
position  will  experience  any  losses,  the 
expected  losses  on  that  position  in  the 
event  of  default,  and  the  degree  of 
variance  in  losses  given  default  on  that 
position. 


I 
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(3)  Separately  consider  the  risk 
associated  with  the  underlying  loans 
and  borrowers  and  the  risk  associated 
with  the  specific  positions  in  a 
securitization  transaction. 

(4)  Identih'  gradations  of  risk  among 
"pass"  assets,  not  just  among  assets  that 
have  deteriorated  to  the  point  that  they 
fall  into  "watch"  grades.  Although  it  is 
not  necessary  for  a  banking  organization 
to  use  the  same  categories  as  the  rating 
agencies,  its  internal  ratings  must 
correspond  to  the  ratings  of  the  rating 
agencies  so  that  the  agencies  can 
determine  wh^ch  internal  risk  rating 
corresponds  to  each  rating  category  of 
the  rating  agencies.  A  banking 
organization  would  have  the 
responsibility  to  demonstrate  to  the 
satisfaction  of  its  primary  regulator  how 
these  ratings  correspond  with  the  rating 
agency  standards  used  as  the  framework 
for  this  final  rule.  This  is  necessarv  so 
that  the  mapping  of  credit  ratings  to  risk 
weight  categories  in  the  ratings-based 
approach  can  be  applied  to  internal 
ratings. 

(5)  Classify'  assets  into  each  risk  grade, 
using  clear,  explicit  criteria,  even  for 
subjective  factors. 

(6)  Have  independent  credit  risk 
management  or  loan  review  personnel 
assign  or  review  credit  risk  ratings. 
These  personnel  should  have  adequate 
training  and  experience  to  ensure  that 
they  are  fully  qualified  to  perform  this 
function. 

(7)  Periodically  verif\'.  through  an 
internal  audit  procedure,  that  internal 
risk  ratings  are  assigned  in  accordance 
with  the  banking  organization's 
established  criteria. 

(8)  Track  the  performance  of  its 
internal  ratings  over  time  to  evaluate 
how  well  risk  grades  are  being  assigned, 
make  adjustments  to  its  rating  system 
when  the  performance  of  its  rated 
positions  diverges  from  assigned  ratings, 
and  adjust  individual  ratings 
accordingly. 

(9)  Make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  conservative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  the  rating  agencies. 

If  a  banking  organization's  rating 
system  is  no  longer  found  to  be 
adequate,  the  banking  organization's 
primary  regulator  mav  preclude  the 
banking  organization  from  applying  the 
internal  risk  ratings  approach  to  new 
transactions  for  risk-based  capital 
purposes  until  it  has  remedied  the 
deficiencies.  Additionally,  depending 
on  the  severity  of  the  problems 
identified,  the  primar\-  regulator  may 
also  decline  to  rely  on  the  internal  risk 
ratings  that  the  banking  organization 
had  applied  to  previous  transactions  for 


purposes  of  determining  the  banking 
organization's  regulatory  capital 
requirements. 

2.  Ratings  of  Specific  Positions  in 
Structured  Financing  Programs 

Under  the  final  rule,  a  banking 
organization  may  use  a  rating  obtained 
from  a  rating  agency  for  unrated  direct 
credit  substitutes  or  recourse  obligations 
(but  not  residual  interests)  in  structured 
finance  programs  that  satisfy 
specifications  set  by  the  rating  agency. 
The  banking  organization  would  need  to 
demonstrate  that  the  rating  meets  the 
same  rating  standards  generally  used  by 
the  rating  agency  for  rating  traded 
positions.  In  addition,  the  banking 
organization  must  also  demonstrate  to 
its  primar>'  regulator's  satisfaction  that 
the  criteria  underlying  the  rating 
agency's  assignment  of  ratings  for  the 
program  are  satisfied  for  the  particular 
direct  credit  substitute  or  recourse 
exposure. 

To  use  this  approach,  a  banking 
organization  must  demonstrate  to  its 
primar\-  regulator  that  it  is  reasonable 
and  consistent  with  the  standards  of  this 
final  rule  to  rely  on  the  rating  of 
positions  in  a  securitization  structure 
under  a  program  in  which  the  banking 
organization  participates  if  the  sponsor 
of  that  program  has  obtained  a  rating. 
This  aspect  of  the  final  rule  is  most 
likely  to  be  useful  to  banking 
organizations  with  limited  involvement 
in  securitization  activities.  In  addition, 
some  banking  organizations  extensively 
involved  in  securitization  activities 
already  rely  on  ratings  of  the  credit  risk 
positions  under  their  securitization 
programs  as  part  of  their  risk 
management  practices.  Such  banking 
organizations  also  could  rely  on  such 
ratings  under  this  final  rule  if  the  ratings 
are  part  of  a  sound  overall  risk 
management  process  and  the  ratings 
reflect  the  risk  of  non-traded  positions 
to  the  banking  organizations. 

This  approach  can  be  used  to  qualify 
a  direct  credit  substitute  or  recourse 
obligation  (but  not  a  residual  interest) 
for  a  risk  weight  of  100%  or  200%  of  the 
face  value  of  the  position  under  the 
ratings-based  approach,  but  not  for  a 
risk  weight  of  less  than  100%. 

3.  Use  of  Qualifying  Rating  Software 
Mapped  to  Public  Rating  Standards 

The  agencies  will  also  allow  banking 
organizations,  particularly  those  with 
limited  involvement  in  securitization 
activities,  to  rely  on  qualifying  credit 
assessment  computer  programs  that  the 
rating  agencies  have  developed  to  rate 
otherwise  unrated  direct  credit 
substitutes  and  recourse  obligations  (but 


not  residual  interests)  in  asset 
securitizations. 

To  qualify  for  use  by  a  banking 
organization  for  risk-based  capital 
purposes,  a  computer  program's  credit 
assessments  must  correspond  credibly 
and  reliably  to  the  rating  standards  of 
the  rating  agencies  for  traded  positions 
in  securitizations  A  banking 
organization  must  demonstrate  the 
credibility  of  the  computer  program  in 
the  fincmcial  markets,  which  would 
generally  be  shown  by  the  significant 
use  of  the  computer  program  bv 
investors  and  other  market  participants 
for  risk  assessment  purposes.  A  banking 
organization  must  also  demonstrate  the 
reliability  of  the  program  in  assessing 
credit  risk. 

A  banking  organization  may  use  a 
computer  program  for  purposes  of 
applying  the  ratings-based  approach 
under  this  final  rule  only  if  the  banking 
organization  satisfies  its  primary 
regulator  that  the  program  results  in 
credit  assessments  that  credibly  and 
reliably  correspond  with  the  ratings  of 
traded  positions  bv  the  rating  agencies. 
The  banking  organization  should  also 
demonstrate  to  its  primar\'  regulator's 
satisfaction  that  the  program  was 
designed  to  apply  to  its  particular  direct 
credit  substitute  or  recourse  exposure 
and  that  it  has  properly  implemented 
the  computer  program.  Sophisticated 
banking  organizations  with  extensive 
securitization  activities  generally  should 
use  this  approach  only  if  it  is  an  integral 
part  of  their  risk  management  systems 
and  their  systems  fully  capture  the  risks 
from  the  banking  organizations' 
securitization  activities. 

This  approach  can  be  used  to  qualify 
a  direct  credit  substitute  or  recourse 
obligation  (but  not  a  residual  interest) 
for  a  risk  weight  of  100%  or  200%  of  the 
face  value  of  the  position  under  the 
ratings-based  approach,  but  not  for  a 
risk  weight  of  less  than  100%. 

rV.  Effective  Date  of  the  Final  Rule 

This  final  rule  is  effective  )anuar\'  1, 
2002,  a  date  that  comports  with  the 
delayed  effective  date  requirements  of 
both  the  Administrative  Procedure  Act 
(APA)  and  the  CDRI  Act.-'"  Any 
transaction  covered  by  this  final  rule 
that  is  settled  on  or  after  that  date  is 
subject  to  the  capital  requirements 
established  by  the  rule.  Banking 
organizations  that  have  entered  into 
transactions  prior  to  the  effective  date  of 


^»Sep  5  U.S.C.  553(d)  (APA  provision  prescribing 
30-day  delayed  effective  date);  12  U.S.C.  4802(b) 
(CDRI  provision  requiring  that  a  regulation  take 
pffect  on  the  first  day  of  the  calendar  quarter 
following  publication  in  final  form  if  the  regulation 
imposes  "reporting,  disclosures  or  other  new 
rnquirements"  on  insured  depository  institutions.) 
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the  final  rule  may  elect  early  adoption, 
as  of  November  29.  2001.  of  any 
provision  of  the  final  rule  that  results  in 
a  reduced  risk-based  capital 
requirement.  Conversely,  banking 
organizations  that  enter  into 
transactions  prior  to  the  effective  date  of 
this  final  rule  that  result  in  increased 
regulator\-  capital  requirements  may 
delay  the  application  of  this  rule  to 
those  transactions  until  December  31, 
2002. 

Although  the  Residual  Proposal 
indicated  that  the  agencies  intended  to 
permit  banking  organizations  to 
continue  to  apply  existing  capital  rules 
to  certain  asset  securitizations  for  up  to 
two  years  after  the  effective  date  of  the 
final  rule,  the  agencies  believe  that  the 
one  year  effective  date  should  give 
banking  organizations  ample  time  to 
bring  their  capital  requirements  in  line 
with  the  economic  risks  that  they  have 
already  assumed  through  their 
securitization  activities.  The  agencies 
have,  through  the  issuance  of 
supervisor*'  guidance  and  four  separate 
notices  of  proposed  rulemaking, 
identified  the  risks  to  banking 
organizations  from  securitizations  and 
demonstrated  the  agencies'  concern  over 
the  management  of  these  risks  by 
banking  organizations.  These 
rulemakings  and  guidance  have  placed 
the  industr>'  on  notice  that,  among  other 
things,  the  agencies  have  concluded  that 
the  securitization  activities  of  banking 
organizations  often  expose  them  to 
greater  economic  risk  than  their  capital 
levels  reflect.  Therefore,  this  final  rule 
requires  that  all  transactions,  whether 
entered  into  before  its  effective  date  or 
not.  be  subject  to  the  capital 
requirements  stated  in  the  rule,  but 
allows  for  flexibility  in  the  time  by 
which  that  must  occur. 

V.  Miscellaneous  Changes 

Each  of  the  agencies  has  made 
miscellaneous  changes  to  its  proposed 
regulator\'  text  to  conform  its  rule  to  the 
texts  of  the  other  agencies.  In  addition, 
the  agencies  have  made  revisions  to 
existing  rules  to  appropriately 
accommodate  the  revised  treatment  of 
recourse,  direct  credit  substitutes  and 
residual  interests. 

VI.  Regulatory  Analysis 

A.  Regulatory  Flexibility  Act 

OCC:  Pursuant  to  section  605(b)  of  the 
Regulatorv'  Flexibility  Act.  the  OCC 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  601 
et  seq.  The  provisions  of  this  final  rule 
that  increase  capital  requirements  are 
likely  to  affect  large  national  banks 


almost  exclusively.  Small  national 
banks  rarely  sponsor  or  provide  direct 
credit  substitutes  in  asset 
securitizations.  Accordingly,  a 
regulatory-  flexibility  analysis  is  not 
required. 

Board:  Pursuant  to  section  605(b)  of 
the  Regulaton,-  Flexibility  Act.  the  Board 
has  determined  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory-  Flexibility  Act  (5  U.S.C.  601 
et  seq]  The  Board's  comparison  of  the 
applicability  section  of  this  proposal 
with  Call  Report  Data  on  all  existing 
banks  shows  that  application  of  the 
proposal  to  small  entities  will  be  the 
rare  exception.  Accordingly,  a 
regulator.-  flexibility  analysis  is  not 
required  In  addition,  because  the  risk- 
based  capital  standards  generally  do  not 
apply  to  bank  holding  companies  with 
consolidated  assets  of  less  than  Si 50 
million,  this  proposal  will  not  affect 
such  companies 

FDIC:  Pursuant  to  section  605(b)  of 
the  Regulaton,-  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  the  FDIC  hereby  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Comparison  of  Call  Report  data  on 
FDIC-super\-ised  banks  to  the  items 
covered  by  the  proposal  that  result  in 
increased  capital  requirements  shows 
that  application  of  the  proposal  to  small 
entities  will  be  the  infrequent  exception. 

OTS:  Pursuant  to  section  eosfb)  of  the 
Regulatory-  Flexibility  Act.  the  OTS 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  provisions 
of  this  final  rule  that  increase  capital 
requirements  for  thrifts — the  provisions 
on  residual  interests  and  certain  direct 
credit  substitutes  [e.g..  financial  standbv 
letters  of  credit) — are  unlikely  to  affect 
small  savings  associations.  Current  TFR 
data  reveal  that  few-  small  savings 
associations  hold  residual  interests  and 
that  no  small  thrift  holds  residual 
interests  in  excess  of  25  percent  of  core 
capital.  Further,  the  application  of  the 
revised  capital  requirements  to  existing 
residual  interests  will  not  result  in  a 
change  in  the  capital  category-  of  any 
small  thrift.  Few-  small  savings 
associations  issue  standby  letters  of 
credit.  In  addition,  virtually  all  of  the 
standby  letters  of  credit  that  are  issued 
by  small  thrifts  will  not  be  subject  to  an 
increased  capital  requirement  since 
these  positions  will  continue  to  be 
eligible  for  lower  risk  weights  under  the 
alternative  approaches  outlines  in  the 
final  rule.  Accordingly,  OTS  concludes 
that  a  regulatory  flexibility  analysis  is 
not  required. 


B  Paperwork  Reduction  Act 

The  agencies  have  determined  that 
this  final  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq  ). 

C.  Executive  Order  12866 

OCC:  The  OCC  has  determined  that 
this  final  rule  is  not  a  significant 
regulatorv  action  for  purposes  of 
Executive  Order  12866  The  OCC 
expects  that  any  increase  in  national 
banks'  risk-based  capital  requirement, 
resulting  from  the  treatment  of  residual 
interests  largely  will  be  offset  bv  the 
ability  of  those  banks  to  reduce  their 
capital  requirement  in  accordance  with 
the  ratings-based  approach. 

OTS:  The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action  "  under  Executive  Order  12866 
The  final  rule  prescribes  ratings-based 
and  other  alternative  approaches  that 
are  likely  to  reduce  the  risk-based 
capital  requirement  for  most  recourse 
obligations  and  direct  credit  substitutes. 
The  rule  will,  however,  increase  capital 
requirements  for  certain  direct  credit 
substitutes  (e.g..  standby  letters  of 
credit)  and  residual  interests.  OTS  has 
reviewed  current  TFR  data  to  determine 
whether  current  OTS-regulated 
institutions  hold  these  positions  in 
significant  amounts.  These  data  indicate 
that,  while  these  institutions  hold  some 
residual  interests,  most  standby  letters 
of  credit  issued  by  thrifts  continue  to  be 
eligible  for  a  lower  risk  weight  under 
one  of  the  alternative  approaches 
outlined  in  the  final  rule.  OTS  has 
analyzed  the  additional  cost  of  capital 
that  will  be  incurred  by  thrift 
institutions  that  hold  residual  interests 
and  direct  credit  substitutes  that  are 
subject  to  increased  capital 
requirements.  Based  on  this  analysis,  it 
has  concluded  that  the  likely  increases 
to  the  industry's  cost  of  capital  will  not 
have  a  significant  impact  on  the 
economv.  as  described  in  the  Executive 
Order. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

OCC:  Section  202  of  the  Unhinded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104^.  (Unfunded  Mandates  Act). 
requires  that  an  agency  prepare  a 
budgetary-  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  00  million  or  more 
in  any  one  year.  If  a  budgetary-  impact 
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statement  is  required,  section  205  of  the 

Unfunded  Mandates  Act  also  requires 
an  agency  to  identif\-  and  consider  a 
reasonable  number  of  regulator\' 
alternatives  before  promulgating  a  rule 
The  OCC  has  determined  that  this  final 
rule  will  not  result  in  expenditures  by 
state,  local,  and  tribal  goverrunents.  or 
by  the  private  sector,  of  more  than  SlOO 
million  or  more  in  any  one  year. 
Therefore,  the  OCC  has  not  prepared  a 
budgetary-  impact  statement  or 
specifically  addressed  the  regulatorv 
alternatives  considered.  As  discussed  in 
the  preamble,  this  final  rule  will  reduce 
inconsistencies  in  the  agencies'  risk- 
based  capital  standards  and.  in  certain 
circumstances,  will  allow  banking 
organizations  to  maintain  lower 
amounts  of  capital  against  certain  rated 
recourse  obligations,  residual  interests 
and  direct  credit  substitutes. 

OTS:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-^  (Unfunded  Mandates  Act), 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  cf  SlOO  million  or  more 
in  any  one  year.  As  discussed  in  the 
preamble,  the  final  rule  prescribes 
ratings-based  and  other  alternative 
approaches  that  are  likely  to  reduce  the 
risk-based  capital  requirement  for  most 
recourse  obligations  and  direct  credit 
substitutes.  The  rule  will,  however, 
increase  capital  requirements  for  certain 
direct  credit  substitutes  [e.g.,  standby 
letters  of  credit)  and  residual  interests. 
OTS  has  reviewed  current  TFR  data  to 
determine  whether  current  OTS- 
regulated  institutions  hold  these 
positions  in  significant  amounts.  These 
data  indicate  that,  while  these 
institutions  hold  some  residual 
interests,  most  standby  letters  of  credit 
issued  by  thrifts  continue  to  be  eligible 
for  a  lower  risk  weight  under  one  of  the 
alternative  approaches  outlined  in  the 
final  rule.  OTS  has  analyzed  the 
additional  cost  of  capital  that  will  be 
incurred  by  thrift  institutions  that  hold 
residual  interests  and  direct  credit 
substitutes  that  are  subject  to  increased 
capital  requirements.  Based  on  this 
analysis,  it  has  concluded  that  the  likely 
increases  to  the  industry's  cost  of  capital 
will  not  result  in  the  expenditure  by 
state,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 

£".  Plain  Language 

The  2000  Recourse  Proposal  and  the 
Residuals  Proposal  sought  comment  on 
the  agencies'  compliance  with  the 


"plain  language"  requirement  of  section 
722  of  the  Gramm-Leach-Bliley  Act  (12 
use.  4809).  No  comments  were 
received. 

List  of  Subjects 

12  CFB  Parts 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information,  Crime.  Currency.  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFB  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFB  Part  325     ■ 

Administrative  practice  and 
procedure,  Bank  deposit  insurance, 
Banks,  banking.  Capital  adequacy. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
State  non-member  banks. 

12  CFB  Part  567 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

DEPARTMErfT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161,  1818, 
1828(n).  1828  note.  1831n  note,  1835,  3907, 
and  3909. 

§3.4     [Amended] 

2.  In  §3.4: 

A.  The  undesignated  paragraph  is 
designated  as  paragraph  (a); 

B.  A  heading  is  added  to  newly 
designated  paragraph  (a): 

C.  The  second  and  third  sentences  in 
the  newly  designated  paragraph  (a)  are 
revised;  and 


D.  New  paragraph  (b)  is  added  to  read 
as  follows: 

§  3.4    Reservation  of  authority. 

(a)  Deductions  from  capital  *   *   * 
Similarly,  the  OCC  may  find  that  a 
particular  intangible  asset,  deferred  tax 
asset  or  credit-enhancing  interest-only 
strip  need  not  be  deducted  from  Tier  1 
or  Tier  2  capital.  Conversely,  the  OCC 
may  find  that  a  particular  intangible 
asset,  deferred  tax  asset,  credit- 
enhancing  interest-only  strip  or  other 
Tier  1  or  Tier  2  capital  component  has 
characteristics  or  terms  that  diminish  its 
contribution  to  a  bank's  ability  to  absorb 
losses,  and  may  require  the  deduction 
from  Tier  1  or  tier  2  capital  of  all  of  the 
component  or  of  a  greater  portion  of  the 
component  than  is  otherwise  required. 

(b)  Risk  weight  categories. 
Notwithstanding  the  risk  categories  in 
sections  3  and  4  of  appendix  A  to  this 
part,  the  OCC  will  look  to  the  substance 
of  the  transaction  and  may  find  that  the 
assigned  risk  weight  for  any  asset  or  the 
credit  equivalent  amount  or  credit 
conversion  factor  for  any  off-balance 
sheet  item  does  not  appropriately  reflect 
the  risks  imposed  on  a  bank  and  may 
require  another  risk  weight,  credit 
equivalent  amount,  or  credit  conversion 
factor  that  the  OCC  deems  appropriate. 
Similarly,  if  no  risk  weight,  credit 
equivalent  amount,  or  credit  conversion 
factor  is  specifically  assigned,  the  OCC 
may  assign  any  risk  weight,  credit 
equivalent  amount,  cr  credit  conversion 
factor  that  the  OCC  deems  appropriate. 
In  making  its  determination,  the  OCC 
considers  risks  associated  with  the  asset 
or  off-balance  sheet  item  as  well  as  other 
relevant  factors. 

Appendix  A  to  Part  3 — (Amended] 

3.  In  appendix  A  to  Part  3.  revise  all 
references  to  "financial  guarantee-type 
standby  letter  of  credit  "  to  read 
"financial  standby  letter  of  credit". 

4.  In  section  2  of  appendix  A. 

A  Remove  the  word  "and"  at  the  end 
of  paragraph  (c)(l)(ii); 

B.  Revise  paragraph  (c)(l)(iii)(B); 

C.  Add  a  new  paragraph  (c)(l)(iv}; 

D.  Footnote  6  is  revised: 

E.  The  second  sentence  of  paragraph 
(c)(2)(i)  is  revised; 

F.  Paragraph  (c)(4)  is  redesignated  as 
paragraph  (c)(5); 

G.  A  new  paragraph  (c)(4)  is  added. 

Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 


Section  2.  Components  of  Capital 

***** 
(c)  *  *  * 
(1)'  *  * 
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(iii)  *   *   * 

(B)  10%  of  Tier  1  capital,  net  of 
goodwill  and  all  intangible  assets  other 
than  purchased  credit  card 
relationships,  mortgage  servicing  assets 
and  non-mortgage  servicing  assets;  and 

(iv)  Credit-enhancing  interest-only 
strips  (as  defined  in  section  4(a)(3)  of 
this  appendix  A),  as  provided  in  section 
2(c)(4). 

•  *  «  «  « 
(2)  *    *    *f.  ♦    ♦    ♦ 

(i)  *    *    *  Calculation  of  these 
limitations  must  be  based  on  Tier  1 
capital  net  of  goodwill  and  all  other 
identifiable  intangibles,  other  than 
purchased  credit  card  relationships, 
mortgage  servicing  assets  and  non- 
mortgage  servicing  assets. 

*  *         *         •         « 

(4)  Credit-enhancing  interest-onJv 
strips.  Credit-enhancing  interest-only 
strips,  whether  purchased  or  retained, 
that  exceed  25%  of  Tier  1  capital  must 
be  deducted  from  Tier  1  capital 
Purchased  and  retained  credit- 
enhancing  interest-only  strips,  on  a  non- 
tax adjusted  basis,  are  included  in  the 
total  amount  that  is  used  for  purposes 
of  determining  whether  a  baiik  exceeds 
its  Tier  1  capital. 

(i)  The  25%  limitation  on  credit- 
enhancing  interest-only  strips  will  be 
based  on  Tier  1  capital  net  of  goodwill 
and  all  identifiable  intangibles,  other 
than  purchased  credit  card 
relationships,  mortgage  senicing  assets 
and  non-mortgage  servicing  assets. 

(ii)  Banks  must  value  each  credit- 
enhancing  interest-only  strip  included 
in  Tier  1  capital  at  least  quarterly.  The 
quarterly  determination  of  the  current 
fair  value  of  the  credit-enhancing 
interest-only  strip  must  include 
adjustments  for  any  significant  changes 
in  original  valuation  assumptions, 
including  changes  in  prepayment 
estimates. 

(iii)  Banks  may  elect  to  deduct 
disallowed  credit-enhancing  interest- 
only  strips  on  a  basis  that  is  net  of  any 
associated  deferred  tax  liabilitv. 
Deferred  tax  liabilities  netted  in  this 
manner  cannot  also  be  netted  against 
deferred  tax  assets  when  determining 
the  amount  of  deferred  tax  assets  that 


••  Intangible  assets  are  defined  to  exclude  lO  strips 
re(  civable  related  to  these  mortgage  and  non- 
morljjagp  servir  ing  assets  .See  section  l(c)(14)  of 
this  appeniiix  A  Consequenllv.  lO  strips  receivable 
related  to  mortgage  and  non-mortgage  servicing 
assets  are  not  required  to  be  deducted  under  section 
2(c)(2)  of  this  appendix  A.  However,  credit- 
enhancing  interest-onlv  strips  as  deHned  in  section 
4(a)i3)  are  deiiucled  from  Tier  1  capital  in 
artordancp  with  section  2(l)(4I  of  this  appendix  A 
Any  non  credit-enhancing  ICJ  strips  receivable  are 
subject  to  a  1(X)%  risk  weight  under  section  3(a)(4) 
of  this  appendix  A. 


are  dependent  upon  future  taxable 
income. 

***** 

4.  In  section  3  of  appendix  A: 

A.  Footnote  11a  in  paragraph  (a)(3)(v) 
is  revised; 

B.  Paragraph  (b)  introductory^  text  is 
amended  by  adding  a  new  sentence  at 
its  end: 

C.  Paragraph  (b)(l)(i)  and  footnote  13 
are  removed  and  reserved; 

D  Paragraph  fb)(l)(ii)  is  revised; 

E.  Paragraph  (b)(l)(iii)  and  footnote  14 
are  removed  and  reser\'ed; 

F.  Footnote  Ifi  in  paragraph  (b)(2){i)  is 
revised; 

G.  Footnote  17  in  paragraph  (b)(2)(ii) 
is  revised; 

H.  Paragraph  (c)  is  removed;  and 
I.  Paragraph  (d)  is  removed. 


Section  3.  Risk  Categories/Weights  for 
On-Balance  Sheet  Assets  and  Off- 
Balance  Sheet  Items 

»         *         »         •         * 

(a)*   *   ' 
(3)*   •   * 

(v)  *     *     *  lla 

***** 

(b)  *   *   *  However,  direct  credit 
substitutes,  recourse  obligations,  and 
securities  issued  in  connection  with 
asset  securitizations  are  treated  as 
described  in  section  4  of  this  appendix 
A. 

(D*    *    * 

(ii)  Risk  participations  purchased  in 
bankers'  acceptances; 
***** 

(2)*    *    * 

(j)  *    *    *  ifi  *    *    • 

(ii)  *   *   •17*   *   * 
***** 

5.  Section  4  is  redesignated  Section  5. 


"•The  portion  of  multifamily  residential 
property  loans  that  is  sold  subject  to  a  pro  rata  loss 
sharing  arrangement  may  be  treated  by  the  selling 
bank  as  sold  to  the  extent  that  the  sales  agreement 
provides  for  the  purchaser  of  the  loan  to  share  in 
any  loss  incurred  on  the  loan  on  ^  pro  rata  basis 
with  the  selling  bank.  The  portion  of  multifamily 
residential  property  loans  sold  subject  to  anv  loss 
sharing  arrangement  other  than  pro  rata  sharing  of 
the  loss  shall  be  accorded  the  same  treatment  as  an\ 
other  asset  sold  under  an  agreement  to  repurchase 
or  sold  with  recourse  under  section  4fb)  of  this 
appendix  A. 

"*  For  purposes  of  this  section  3(b)(2|(i).  a 
"performance-based  standby  letter  of  credit"  is  any 
letter  of  credit,  or  similar  arrangement,  however 
named  or  described,  which  represents  an 
irrevocable  obligation  to  the  beneficiar>'  on  the  part 
of  the  issuer  to  make  payment  on  account  of  anv 
default  by  the  account  party  in  the  performance  of 
a  non-financial  or  commercial  obligation. 
Participations  in  performance-based  standby  letters 
of  credit  are  treated  in  accordance  with  section  4 
of  this  appendix  A. 

'^Participations  in  comrailmfents  are  treated  in 
accordance  with  section  4  of  this  appendix  A. 


6  A  new  Section  4  is  added  to  read 
as  follows: 


Section  4.  Recourse,  Direct  Credit 
Substitutes  and  Positions  in 
Securitizations 

(a)  Definitions.  For  purposes  of  this 
section  4  of  this  appendix  A,  the 
following  definitions  apply: 

(1)  Credit  derivative  means  a  contract 
that  allows  one  party  (the  protection 
purchaser)  to  transfer  the  credit  risk  of 
an  asset  or  off-balance  sheet  credit 
exposure  to  another  partv  (the 
protection  provider)  The  value  of  a 
credit  den\ativ(>  is  dependent,  at  least 
in  pari,  on  the  credit  performance  of  a 
"reference  asset  " 

(2)  Credit-enhancing  interest-onlv 
strip  means  an  on-balance  sheet  asset 
that,  in  form  or  in  substance: 

(i)  Represents  the  contractual  right  to 
receive  some  or  all  of  the  interest  due 
on  transferred  assets:  and 

(ii)  Exposes  the  bank  to  credit  risk 
directly  or  indirectly  associated  with  the 
transferred  assets  that  exceeds  its  pro 
rata  claim  on  the  assets  whether 
through  subordination  provisions  or 
other  credit  enhancing  techniques 

(3)  Credit-enhancing  representations 
and  warranties  means  representations 
and  warranties  that  are  made  or 
assumed  in  connection  with  a  transfer 
of  assets  (including  loan  serv'icing 
assets)  and  that  obligate  a  bank  to 
protect  investors  from  losses  arising 
from  credit  risk  in  the  assets  transferred 
or  the  loans  serviced.  Credit-enhancing 
representations  and  warranties  include 
promises  to  protect  a  partv  from  losses 
resulting  from  the  default  or 
nonperformance  of  another  partv  or 
from  an  insufficiency  in  the  value  of  the 
collateral  Credit-enhancing 
representations  and  warranties  do  not 
include: 

(i'l  Earlv-default  clauses  and  similar 
warranties  that  permit  the  return  of.  or 
premium  refund  clauses  covering,  1—4 
family  residential  first  mortgage  loans 
(as  described  in  section  3(a)(3)(iii)  of 
this  appendix  A)  for  a  period  not  to 
exceed  120  days  from  the  date  of 
transfer.  These  warranties  may  cover 
only  those  loans  that  were  originated 
within  1  year  of  the  date  of  transfer: 

(ii)  Premium  refund  clauses  that'cover 
assets  guaranteed,  in  whole  or  in  part, 
by  the  US  Qnernment.  a  US 
Government  agency,  or  a  US 
Government-sponsored  enterprise, 
provided  the  premium  refund  clauses 
are  for  a  period  not  to  exceed  120  days 
from  the  date  of  transfer,  or 

(iii)  Warranties  that  permit  the  return 
of  assets  in  instances  nf  fraud. 
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misrepresentation  or  incomplete 

documentation. 

(4)  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes, 
in  form  or  in  substance,  credit  risk 
associated  with  an  on-  or  off-balance 
sheet  asset  or  exposure  that  was  not 
previously  owned  by  the  bank  (third- 
party  asset)  and  the  risk  assumed  by  the 
bank  exceeds  the  pro  rata  share  of  the 
bank's  interest  in  the  third-party  asset. 
If  a  bank  has  no  claim  on  the  third-party 
asset,  then  the  bank's  assumption  of  any 
credit  risk  is  a  direct  credit  substitute. 
Direct  credit  substitutes  include: 

(i)  Financial  standby  letters  of  credit 
that  support  Financial  claims  on  a  third 
party  that  exceed  a  bank's  pro  rata  share 
in  the  financial  claim; 

(ii)  Guarantees,  surety  arrangements, 
credit  derivatives  and  similar 
instruments  backing  financial  claims 
that  exceed  a  bank's  pro  rata  share  in 
the  financial  claim; 

(iii)  Purchased  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying 
assets; 

(iv)  Credit  derivative  contracts  under 
which  the  bank  assumes  more  than  its 
pro  rata  share  of  credit  risk  on  a  third- 
party  asset  or  exposure; 

(v)  Loans  or  lines  of  credit  that 
provide  credit  enhancement  for  the 
financial  obligations  of  a  third  party; 

(vi)  Purchased  loan  servicing  assets  if 
the  servicer  is  responsible  for  credit 
losses  or  if  the  ser\-icer  makes  or 
assumes  credit-enhancing 
representations  and  warranties  with 
respect  to  the  loans  serviced.  Mortgage 
servicer  cash  advances  that  meet  the 
conditions  of  section  4(a)(8)(i)  and  (ii)  of 
this  appendix  A,  are  not  direct  credit 
substitutes;  and 

(vii)  Clean-up  calls  on  third-partv 
assets.  Clean-up  calls  that  are  10%  or 
less  of  the  original  pool  balance  and  that 
are  exercisable  at  the  option  of  the  bank 
are  not  direct  credit  substitutes. 

(5)  Extemullv  rated  means  that  an 
instrument  or  obligation  has  received  a 
credit  rating  from  at  least  one  nationally 
recognized  statistical  rating 
organization. 

(6)  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an 
off-balance  sheet  item;  the  amortized 
cost  of  an  asset  not  held  for  trading 
purposes;  and  the  fair  value  of  a  trading 
asset. 

(7)  Financial  asset  means  cash  or 
other  monetary  instrument,  evidence  of 
debt,  evidence  of  an  ownership  interest 
in  an  entity,  or  a  contract  that  convevs 

a  right  to  receive  or  exchange  cash  or 
another  financial  instrument  from 
another  party. 


(8)  Financial  standby  letter  of  credit 
means  a  letter  of  credit  or  similar 
arrangement  that  represents  an 
irrevocable  obligation  to  a  third-party 
beneficiary': 

(i)  To  repay  money  borrowed  by,  or 
advanced  to,  or  for  the  account  of,  a 
second  party  (the  account  party);  or 

(ii)  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the 
account  party  fails  to  fulfill  its 
obligation  to  the  beneficiary. 

(9)  Mortgage  servicer  casn  advance 
means  funds  that  a  residential  mortgage 
servicer  advances  to  ensure  an 
uninterrupted  flow  of  payments, 
including  advances  made  to  cover 
foreclosure  costs  or  other  expenses  to 
facilitate  the  timely  collection  of  the 
loan.  A  mortgage  servicer  cash  advance 
is  not  a  recourse  obligation  or  a  direct 
credit  substitute  if: 

(i)  The  servicer  is  entitled  to  full 
reimbursement  and  this  right  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool;  or 

(ii)  For  any  one  loan,  the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  amount  of  that  loan. 

(10)  Nationally  recognized  statistical 
rating  organization  (NRSROI  means  an 
entity  recognized  by  the  Division  of 
Market  Regulation  of  the  Securities  and 
Exchange  Commission  (or  any  successor 
Division)  (Commission)  as  a  nationally 
recognized  statistical  rating  organization 
for  various  purposes,  including  the 
Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers. 

(l  1 )  Recourse  means  a  bank's 
retention,  in  form  or  in  substance,  of 
any  credit  risk  directly  or  indirectly 
associated  with  an  asset  it  has  sold  that 
exceeds  a  pro  rata  share  of  that  bank's 
claim  on  the  asset.  If  a  bank  has  no 
claim  on  a  sold  asset,  then  the  retention 
of  any  credit  risk  is  recourse.  A  recourse 
obligation  typically  arises  when  a  bank 
transfers  assets  and  retains  an  explicit 
obligation  to  repurchase  assets  or  to 
absorb  losses  due  to  a  default  on  the 
payment  of  principal  or  interest  or  any 
other  deficiency  in  the  performance  of 
the  underlying  obligor  or  some  other 
party.  Recourse  may  also  exist 
implicitly  if  a  bank  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold. 
The  following  are  examples  of  recourse 
arrangements: 

(i)  Credit-enhancing  representations 
and  warranties  made  on  transferred 
assets; 

(ii)  Loan  servicing  assets  retained 
pursuant  to  an  agreement  under  which 
the  bank  will  be  responsible  for  losses 
associated  with  the  loans  serviced. 


Mortgage  servicer  cash  advances  that 
meet  the  conditions  of  section  4(a)(8){i) 
and  (ii)  of  this  appendix  A,  are  not 
recourse  arrangements; 

(iii)  Retained  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying 
assets; 

(iv)  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  alreadv 
included  on  the  balance  sheet; 

(v)  Loan  strips  sold  without 
contractual  recourse  where  the  maturity 
of  the  transferred  portion  of  the  loan  is 
shorter  than  the  maturity  of  the 
commitment  under  which  the  loan  is 
drawn; 

(vi)  Credit  derivatives  issued  that 
absorb  more  than  the  bank's  pro  rata 
share  of  losses  from  the  transferred 
assets:  and 

(vii)  Clean-up  calls.  Clean-up  calls 
that  are  10%  or  less  of  the  original  pool 
balance  and  that  are  exercisable  at  the 
option  of  the  bank  are  not  recourse 
arrangements. 

(12)  Residual  interest  means  any  on- 
balance  sheet  asset  that  represents  an 
interest  (including  a  beneficial  interest) 
created  by  a  transfer  that  qualifies  as  a 
sale  (in  accordance  with  generally 
accepted  accounting  principles)  of 
financial  assets,  whether  through  a 
securitization  or  otherwise,  and  that 
exposes  a  bank  to  any  credit  risk 
directly  or  indirectly  associated  with  the 
transferred  asset  that  exceeds  a  pro  rata 
share  of  that  bank's  claim  on  the  asset, 
whether  through  subordination 
provisions  or  other  credit  enhancement 
techniques.  Residual  interests  generally 
include  credit-enhancing  intere.st-only 
strips,  spread  accounts,  cash  collateral 
accounts,  retained  subordinated 
interests  (and  other  forms  of 
overcoUateralization)  and  similar  assets 
that  function  as  a  credit  enhancement. 
Residual  interests  further  include  those 
exposures  that,  in  substance,  cause  the 
bank  to  retain  the  credit  risk  of  an  asset 
or  exposure  that  had  qualified  as  a 
residual  interest  before  it  was  sold. 
Residual  interests  generally  do  not 
include  interests  purchased  from  a  third 
party. 

(13)  Risk  participation  means  a 
participation  in  which  the  originating 
party  remains  liable  to  the  beneficiary 
for  the  full  amount  of  an  obligation  (e.g. 
a  direct  credit  substitute) 
notwithstanding  that  another  party  has 
acquired  a  participation  in  that 
obligation. 

(14)  Securitization  means  the  pooling 
and  repackaging  by  a  special  purpose 
entity  of  assets  or  other  credit  exposures 
that  can  be  sold  to  investors. 
Securitization  includes  transactions  that 
create  stratified  credit  risk  positions 
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whose  performance  is  dependent  upon 
an  underlying  pool  of  credit  exposures, 
including  loans  and  commitments. 

(15)  Structured  finance  program 
means  a  program  where  receivable 
interests  and  asset-backed  securities 
issued  by  multiple  participants  are 
purchased  by  a  special  purpose  entitv 
that  repackages  those  exposures  into 
securities  that  can  be  sold  to  investors. 
Structured  finance  programs  allocate 
credit  risks,  generally,  between  the 
participants  and  credit  enhancement 
provided  to  the  program. 

(16)  Traded  position  means  a  position 
retained,  assumed  or  issued  in 
connection  with  a  securitization  that  is 
externally  rated,  where  there  is  a 
reasonable  expectation  that,  in  the  near 
future,  the  rating  will  be  relied  upon  bv: 

(i)  Unaffiliated  investors  to  purchase 
the  position;  or 

(ii)  An  unaffiliated  third  party  to  enter 
into  a  transaction  involving  the 
position,  such  as  a  purchase,  loan  or 
repurchase  agreement. 

(b)  Credit  equivalent  amounts  and 
risk  weights  of  recourse  obligations  and 
direct  credit  substitutes — (1)  Credit- 
equivalent  amount  Except  as  otherwise 
provided,  the  credit-equivalent  amount 
for  a  recourse  obligation  or  direct  credit 
substitute  is  the  full  amount  of  the 
credit-enhanced  assets  for  which  the 
bank  directly  or  indirectly  retains  or 
assumes  credit  risk  multiplied  by  a 
100%  conversion  factor. 

(2)  Risk-weight  factor.  To  determine 
the  bank's  risk-weighted  assets  for  off- 
balance  sheet  recourse  obligations  and 
direct  credit  substitutes,  the  credit 
equivalent  amount  is  assigned  to  the 
risk  categor\-  appropriate  to  the  obligor 
in  the  underlying  transaction,  after 
considering  any  associated  guarantees 


or  collateral.  For  a  direct  credit 
substitute  that  is  an  on-balance  sheet 
asset  [e.g..  a  purchased  subordinated 
security),  a  bank  must  calculate  risk- 
weighted  assets  using  the  amount  of  the 
direct  credit  substitute  and  the  full 
amount  of  the  assets  it  supports,  i.e.,  all 
the  more  senior  positions  in  the 
structure. 

(c)  Credit  equivalent  amount  and  risk 
weight  of  participations  in.  and 
syndications  of.  direct  credit  substitutes. 
The  credit  equivalent  amount  for  a 
participation  interest  in,  or  s\-ndication 
of,  a  direct  credit  substitute  is  calculated 
and  risk  weighted  as  follows: 

(1 )  In  the  case  of  a  direct  credit 
substitute  in  which  a  bank  has  conveved 
a  risk  participation,  the  full  amount  of 
the  assets  that  are  supported  bv  the 
direct  credit  substitute  is  converted  to  a 
credit  equivalent  amount  using  a  100% 
conversion  factor.  The  pro  rata  share  of 
the  credit  equivalent  amount  that  has 
been  conveyed  through  a  risk 
participation  is  then  assigned  to 
whichever  risk-weight  categon.-  is  lower: 
the  risk-weight  category  appropriate  to 
the  obhgor  in  the  underlying 
transaction,  after  considenng  any 
associated  guarantees  or  collateral,  or 
the  risk-weight  categon*-  appropriate  to 
the  party  acquiring  the  participation 
The  pro  rata  share  of  the  credit 
equivalent  amount  that  has  not  been 
participated  out  is  assigned  to  the  risk- 
weight  categor\  appropriate  to  the 
obligor  after  considering  any  associated 
guarantees  or  collateral. 

(2)  In  the  case  of  a  direct  credit 
substitute  in  which  the  bank  has 
acquired  a  risk  participation,  the 
acquiring  bank's  pro  rata  share  of  the 
direct  credit  substitute  is  multiplied  bv 
the  full  amount  of  the  assets  that  are 

Table  B 


supported  bv  the  direct  credit  substitute 
and  converted  using  a  100%  credit 
conversion  factor  The  resulting  credit 
equivalent  amount  is  then  assigned  to 
the  nsk-weight  categor}-  appropriate  to 
the  obligor  in  the  underlving 
transaction,  after  considering  anv 
associated  guarantees  or  collateral. 

(3)  In  the  case  of  a  direct  credit 
substitute  that  takes  the  form  of  a 
syndication  where  each  bank  or 
participating  entity  is  obligated  onlv  for 
its  pro  rata  share  of  the  risk  and  there 
is  no  recourse  to  the  originating  entitv. 
each  banks  credit  equivalent  amount 
will  be  calculated  by  multiplving  onlv 
its  pro  rata  share  of  the  assets  supported 
by  the  direct  credit  substitute  bv  a  100% 
conversion  factor  The  resulting  credit 
equivalent  amount  is  then  assigned  to 
the  risk-weight  categon,  appropriate  to 
the  obligor  in  the  underlving 
transaction,  after  considering  any 
associated  guarantees  or  collateral. 

(d)  Externally  rated  positions-  credit- 
equivalent  amounts  and  risk  weights. — 
(1)  Traded  positions.  With  respect  to  a 
recourse  obligation,  direct  credit 
substitute,  residual  interest  (other  than 
a  credit-enhancing  interest-onlv  strip)  or 
asset-  or  mortgage-backed  security  that 
is  a  "traded  position'  and  that  has 
received  an  external  rating  on  a  long- 
term  position  that  is  one  grade  below 
investment  grade  or  better  or  a  short- 
term  position  that  is  investment  grade, 
the  bank  may  multiply  the  face  amount 
of  the  position  bv  the  appropriate  nsk 
weight,  determined  in  accordance  with 
Tables  B  or  C  of  this  Appendix  A.-*  If 
a  traded  position  receives  more  than  one 
external  rating,  the  lowest  single  rating 
will  apply. 


Long-term  ratrog  category 

Examples 

Risk  weight 
(In  percent) 

Highest  or  second  hKjhest  investment  grade  

AAA.  AA 

A : 

BBB 

20 

50 

100 

Ttijrd  highest  investment  grade                  

Lowest  investment  grade               

One  category  below  investment  grade  

BB  

200 

Table  C 


Shofl-term  rating  category 


Examples 


Risk  weight 
(In  percent) 


Highest  investment  grade  

A-1    P-1 

Second  highest  investment  grade 

A-2  P-2 

Lowest  investment  grade  

A-3   P-3 

20 

50 

100 


^*  Stnpped  mortgage-backed  securities  or  other 
similar  instruinents.  such  as  interest-onlv  or 


pnncipal-only  strips,  thai  are  nol  credit  enhancing 
must  be  assigned  to  the  100%  risk  category. 
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(2)  \'on-traded  positions.  A  recourse 
obligation,  dirort  crodit  substitute, 
rpsidual  interest  (but  not  a  credit- 
enhancing  intere.st-only  strip)  or  asset- 
nr  mortgage-backed  security  extended  in 
connection  with  a  securitization  that  is 
not  a  "traded  position"  may  be  assigned 
a  risk  weight  in  accordance  with  section 
4(d)(1)  of  this  appendix  A  if: 

(i)  It  has  been  externally  rated  by 
more  than  one  NRSRCD; 

(ii)  It  has  received  an  external  rating 
on  a  long-term  position  that  is  one 
category  below  investment  grade  or 
better  or  a  short-term  position  that  is 
investment  grade  bv  all  NRSROs 
providing  a  rating; 

(iii)  The  ratings  are  publicly  available; 
and 

(iv)  The  ratings  are  based  on  the  same 
criteria  used  to  rate  traded  positions. 
If  the  ratings  are  different,  the  lowest 
rating  will  determine  the  risk  category 
to  which  the  recourse  obligation, 
residual  interest  or  direct  credit 
substitute  will  be  assigned. 

(e)  Senior  positions  not  externallv 
rated.  For  a  recourse  obligation,  direct 
credit  substitute,  residual  interest  or 
asset-  or  mortgage-backed  security  that 
is  not  externally  rated  but  is  senior  or 
preferred  in  all  features  to  a  traded 
position  (including  coUateralization  and 
maturity),  a  bank  may  apply  a  risk 
weight  to  the  face  amount  of  the  senior 
position  in  accordance  with  section 
4(d)(l  1  of  this  appendix  A.  based  upon 
the  traded  position,  subject  to  any 
current  or  prospective  supervisory 
guidance  and  the  bank  satisfying  the 
(.KX,  that  this  treatment  is  appropriate. 
This  section  will  applv  only  if  the 


traded  position  provides  substantive 
credit  support  to  the  unrated  position 
until  the  unrated  position  matures. 

(f)  Residual  Interests — (1) 
Concentration  limit  on  credit-enhancing 
interest-only  strips.  In  addition  to  the 
capital  requirement  provided  by  section 
4(f)(2)  of  this  appendix  A,  a  bank  must 
deduct  from  Tier  1  capital  all  credit- 
enhancing  interest-only  strips  in  excess 
of  25  percent  of  Tier  1  capital  in 
accordance  with  section  2(c)(2)(iv)  of 
this  appendix  A. 

(2)  Credit-enhancing  interest-only 
strip  capital  requirement.  After  applying 
the  concentration  limit  to  credit- 
enhancing  interest-only  strips  in 
accordance  with  section  (f)(1),  a  bank 
must  maintain  risk-based  capital  for  a 
credit-enhancing  interest-only  strip 
equal  to  the  remaining  amount  of  the 
credit-enhancing  interest-only  strip  (net 
of  any  existing  associated  deferred  tax 
liability),  even  if  the  amount  of  risk- 
based  capital  required  to  be  maintained 
exceeds  the  full  risk-based  capital 
requirement  for  the  assets  transferred. 
Transactions  that,  in  substance,  result  in 
the  retention  of  credit  risk  associated 
with  a  transferred  credit-enhancing 
interest-only  strip  will  be  treated  as  if 
the  credit-enhancing  interest-only  strip 
was  retained  by  the  bank  and  not 
transferred. 

(3)  Other  residual  interests  capital 
requirement.  Except  as  provided  in 
sections  (d)  or  (e)  of  this  section,  a  bank 
must  maintain  risk-based  capital  for  a 
residual  interest  (excluding  a  credit- 
enhancing  interest-only  strip)  equal  to 
the  face  amount  of  the  residual  interest 
that  is  retained  on  the  balance  sheet  (net 


Table  D 


of  any  existing  associated  deferred  tax 
liability),  even  if  the  amount  of  risk- 
based  capital  required  to  be  maintained 
exceeds  the  full  risk-based  capital 
requirement  for  the  assets  transferred. 
Transactions  that,  in  substance,  result  in 
the  retention  of  credit  risk  associated 
with  a  transferred  residual  interest  will 
be  treated  as  if  the  residual  interest  was 
retained  by  the  bank  and  not 
transferred. 

(4)  Residual  interests  and  other 
recourse  obligations.  Where  the 
aggregate  capital  requirement  for 
residual  interests  (including  credit- 
enhancing  interest-only  strips)  and 
recourse  obligations  arising  from  the 
same  transfer  of  assets  exceed  the  full 
risk-based  capital  requirement  for  those 
assets,  a  bank  must  maintain  risk-based 
capital  equal  to  the  greater  of  the  risk- 
based  capital  requirement  for  the 
residual  interest  as  calculated  under 
sections  4(f)(1)  through  (3)  of  this 
appendix  A  or  the  full  risk-based  capital 
requirement  for  the  assets  transferred. 

(g)  Positions  that  are  not  rated  by  an 
XRSRO.  A  position  (but  not  a  residual 
interest)  extended  in  connection  with  a 
securitization  and  that  is  not  rated  by  an 
NRSRO  may  be  risk-weighted  based  on 
the  bank's  determination  of  the  credit 
rating  of  the  position,  as  specified  in 
Table  D  of  this  appendix  A.  multiplied 
by  the  face  amount  of  the  position.  In 
order  to  qualify-  for  this  treatment,  the 
banks  system  for  determining  the  credit 
rating  of  the  position  must  meet  one  of 
the  three  alternative  standards  set  out  in 
section  4(g)(l)through  (3)  of  this 
appendix  A. 


Rating  category 


Examples 


Risk  weight 
(In  percent) 


Investment  grade     

One  category  below  investment  grade 


BBB.  or  better 
SB  


100 
200 


(1)  Internal  risk  rating  used  for  asset- 
\mcked  programs  A  direct  credit 
substitute  (but  not  a  purchased  credit- 
enhancing  interest-only  strip)  is 
assumed  by  a  bank  in  connection  with 
an  asset-backed  commercial  paper 
program  sponsored  by  the  bank  and  the 
bank  i.s  able  to  demonstrate  to  the 
satisfaction  of  the  OCC.  prior  to  relying 
upon  its  use.  that  the  bank's  internal 
credit  risk  rating  system  is  adequate. 
.Adequate  internal  credit  risk  rating 
systems  usuallv  contain  the  following 
criteria: 

(i)  The  internal  credit  risk  system  is 
an  integral  part  of  the  bank's  risk 
management  system  that  explicitly 


incorporates  the  full  range  of  risks 
arising  from  a  bank's  participation  in 
securitization  activities; 

(ii)  Internal  credit  ratings  are  linked  to 
measurable  outcomes,  such  as  the 
probability  that  the  position  will 
experience  any  loss,  the  position's 
expected  loss  given  default,  and  the 
degree  of  variance  in  losses  given 
default  on  that  position; 

(iii)  The  bank's  internal  credit  risk 
system  must  separately  consider  the  risk 
associated  with  the  underlying  loans  or 
borrowers,  and  the  risk  associated  with 
the  structure  of  a  particular 
securitization  transaction; 


(iv)  The  banks  internal  credit  risk 
system  must  identif\'  gradations  of  risk 
among  "pass"  assets  and  other  risk 
positions; 

(v)  The  bank  must  have  clear,  explicit 
criteria  that  are  used  to  classify  assets 
into  each  internal  risk  grade,  including 
subjective  factors; 

(vi)  The  bank  must  have  independent 
credit  risk  management  or  loan  review 
personnel  assigning  or  reviewing  the 
credit  risk  ratings; 

(vii)  An  internal  audit  procedure 
should  periodically  verifv'  that  internal 
risk  ratings  are  assigned  in  accordance 
with  the  bank's  established  criteria. 
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(viii)  The  bank  must  monitor  the 
performance  of  the  internal  credit  risk 
ratings  assigned  to  nonrated.  nontraded 
direct  credit  substitutes  over  time  to 
determine  the  appropriateness  of  the 
initial  credit  risk  rating  assignment  and 
adjust  individual  credit  risk  ratings,  or 
the  overall  internal  credit  risk  ratings 
system,  as  needed:  and 

(ix)  The  internal  credit  risk  system 
must  make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  conservative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  NRSROs. 

(2)  Program  Ratings.  A  direct  credit 
substitute  or  recourse  obligation  (but  not 
a  residual  interest)  is  assumed  or 
retained  by  a  bank  in  connection  with 
a  structured  finance  program  and  a 
NRSRO  has  reviewed  the  terms  of  the 
program  and  stated  a  rating  for  positions 
associated  with  the  program  If  the 
program  has  options  for  different 
combinations  of  assets,  standards, 
internal  credit  enhancements  and  other 
relevant  factors,  and  the  NRSRO 
specifies  ranges  of  rating  categories  to 
them,  the  bank  may  apply  the  rating 
category  applicable  to  the  option  that 
corresponds  to  the  banks  position.  In 
order  to  rely  on  a  program  rating,  the 
bank  must  demonstrate  to  the  OCC's 
satisfaction  that  the  credit  risk  rating 
assigned  to  the  program  meets  the  same 
standards  generally  used  by  NRSROs  for 
rating  traded  positions.  The  bank  must 
also  demonstrate  to  the  OCC's 
satisfaction  that  the  criteria  underlying 
the  NRSRO's  assignment  of  ratings  for 
the  program  are  satisfied  for  the 
particular  position.  If  a  bank 
participates  in  a  securitization 
sponsored  by  another  party,  the  OCC 
may  authorize  the  bank  to  use  this 
approach  based  on  a  program  rating 
obtained  by  the  sponsor  of  the  program. 

(3)  Computer  Program.  The  bank  is 
using  an  acceptable  credit  assessment 
computer  program  to  determine  the 
rating  of  a  direct  credit  substitute  or 
recourse  obligation  (but  not  a  residual 
interest)  extended  in  connection  with  a 
structured  finance  program.  A  NRSRO 
must  have  developed  the  computer 
program  and  the  bank  must  demonstrate 
to  the  OCC's  satisfaction  that  ratings 
under  the  program  correspond  crediblv 
and  reliably  with  the  rating  of  traded 
positions. 

(h)  Limitations  on  risk-based  capital 
requirements— {1 )  Low-level  exposure 


rule.  If  the  maximum  contractual 
exposure  to  loss  retained  or  assumed  by 
a  bank  is  less  than  the  effective  risk- 
based  capital  requirement,  as 
determined  in  accordance  with  section 
4(b)  of  this  appendix  A,  for  the  asset 
supported  by  the  bank's  position,  the 
risk  based  capital  required  under  this 
appendix  A  is  limited  to  the  bank's 
contractual  exposure,  less  any  recourse 
liability  account  established  in 
accordance  with  generally  accepted 
accounting  principles  This  limitation 
does  not  apply  when  a  bank  provides 
credit  enhancement  bevond  any 
contractual  obligation  to  support  assets 
that  it  has  sold. 

(2)  Related  on-balance  sheet  assets.  If 
an  asset  is  included  in  the  calculation 
of  the  risk-based  capital  requirement 
under  this  section  4  of  this  appendix  A 
and  also  appears  as  an  asset  on  a  bank's 
balance  sheet,  the  asset  is  risk-weighted 
only  under  this  section  4  of  this 
appendix  A.  except  in  the  case  of  loan 
servicing  assets  and  similar 
arrangements  with  embedded  recourse 
obligations  or  direct  credit  substitutes. 
In  that  case,  both  the  on-balance  sheet 
servicing  assets  and  the  related  recourse 
obligations  or  direct  credit  substitutes 
must  both  be  separately  risk  weighted 
and  incf)rporated  into  the  risk-based 
capital  calculation. 

(i)  Alternative  Capital  Calculation  for 
Small  Business  Obligations.  (1) 
Definitions  For  purposes  of  this  section 
4(i}: 

(i)  Qualified  bank  means  a  bank  that: 

(A)  Is  well  capitalized  as  defined  in 
12  CFR  6.4  without  applying  the  capital 
treatment  described  in  this  section  4(i), 
or 

(B)  Is  adequately  capitalized  as 
defined  in  12  CFR  6.4  without  applying 
the  capital  treatment  described  in  this 
section  4(i)  and  has  received  written 
permission  from  the  appropriate  district 
office  of  the  OCC  to  apply  the  capital 
treatment  described  in  this  section  4(i). 

(ii)  Recourse  has  the  meaning  given  to 
such  term  under  generally  accepted 
accounting  principles. 

(iii)  Small  business  means  a  business 
that  meets  the  criteria  for  a  small 
business  concern  established  bv  the 
Small  Business  Administration  in  13 
CFR  part  121  pursuant  to  15  US  C.  632. 

(2)  Capital  and  reser\-e  requirements 
Notwithstanding  the  risk-based  capital 
treatment  outlined  in  section  2(c)(4j  and 
any  other  subsection  (other  than 


subsection  (i))  of  this  section  4,  with 
respect  to  a  transfer  of  a  small  business 
loan  or  a  lease  of  personal  property  with 
recourse  that  is  a  sale  under  generally 
accepted  accounting  principles,  a 
qualified  bank  may  elect  to  apply  the 
following  treatment: 

(i)  The  bank  establishes  and  maintains 
a  non-capital  reser\'e  under  generally 
accepted  accounting  principles 
sufficient  to  meet  the  reasonable 
estimated  liability  of  the  bank  under  the 
recourse  arrangement;  and 

(ii)  For  purposes  of  calculating  the 
bank's  risk-based  capital  ratio,  the  bank 
includes  only  the  face  amount  of  its 
recourse  in  its  risk-weighted  assets. 

(3)  Limit  on  aggregate  amount  of 
recourse.  The  total  outstanding  amount 
of  recourse  retained  by  a  qualified  bank 
with  respect  to  transfers  of  small 
business  loans  and  leases  of  personal 
property  and  included  in  the  risk- 
weighted  assets  of  the  bank  as  described 
in  section  4(i)(2)  of  Uiis  appendix  A  mav 
not  exceed  1 5  percent  of  the  bank's  total 
capital  after  adjustments  and 
deductions,  unless  the  OCC  specifies  a 
greater  amount  by  order. 

(4)  Bank  that  ceases  to  be  qualified  or 
that  exceeds  aggregate  limit.  If  a  bank 
ceases  to  be  a  qualified  bank  or  exceeds 
the  aggregate  limit  in  section  4(i)(3)  of 
this  appendix  A,  the  bank  may  continue 
to  apply  the  capital  treatment'described 
in  section  4(i)(2)  of  this  appendix  A  to 
transfers  of  small  business  loans  and 
leases  of  personal  propertv  that 
occurred  when  the  bank  was  qualified 
and  did  not  exceed  the  limit. 

(5)  Prompt  Corrective  Action  not 
affected,  (i)  A  bank  shall  compute  its 
capital  without  regard  to  this  section 
4(i)  for  purposes  of  prompt  corrective 
action  (12  U.S.C.  1831o  and  12  CFR  part 
6)  unless  the  bank  is  an  adequatelv  or 
well  capitalized  bank  (without  applving 
the  capital  treatment  described  in  this 
section  4(i))  and.  after  applying  the 
capital  treatment  described  in  this 
section  4(1).  the  bank  would  be  well 
capitalized 

(ii)  A  bank  shall  compute  its  capital 
without  regard  to  this  section  4(i)  for 
purposes  of  12  U  S.C.  1831o(g) 
regardles.'.  of  the  bank's  capital  level. 
***** 

4  In  appendix  A,  Table  2.  "100 
Percent  Conversion  Factor."  Item  1  is 
revised  to  read  as  follows: 
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Table  2— Credit  Conversion  Factors  for  Off-Balance  Sheet  Items 


1   [Reserved] 


100  Percent  Conversion  Factor 


Dated:  October  23.  2001. 
lohn  D.  Hawke.  Jr.. 
Comptroller  of  the  Currency 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Chapter  II 

Autiiority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  225  of  chapter 
li  of  title  12  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  24a,  36,  92a,  93a, 
2481a),  248'(c),  321-338a,  37ld,  461,  481-486. 
601.  611,  1814,  1816.  1818,  1820(d)(9), 
1823(i).  1828(o),  18310.  1831p-l,  1831r-l, 
1831W,  1835a,  1882,  2901-2907.  3105,  3310. 
3331-3351.  and  3906-3909;  15  U.S.C.  78b, 
78l{b).  781(g),  78l(i),  78o-Kc)(5),  78q,  78q-l, 
and  78w;  31  U.S.C.  5318;  42  I'.S.C.  4012a. 
4104a,  4104b.  4106,  and  4128. 

2.  In  appendix  A  to  part  208: 

A.  The  three  introductory  paragraphs 
of  section  11.  the  first  five  paragraphs  of 
section  Il.A.l.  and  the  First  seven 
paragraphs  of  section  II. A. 2.  are  revised 
and  footnote  5  is  removed  and  reserved; 

B.  In  section  II. B.,  a  new  paragraph 
(i)(c)  is  added,  section  II.B.l.b.  and 
footnote  14  are  revised,  new  sections 

II. B  l.c  through  II.B.l.g.  are  added,  and 
section  11.8.4.  is  revised; 

C.  In  section  III. A.,  a  new 
undesignated  fifth  paragraph  is  added  at 
the  end  of  the  section; 

D.  In  section  III.B.,  paragraph  3  is 
revised  and  footnote  23  is  removed,  and 
in  paragraph  4,  footnote  24  is  removed; 

E.  In  section  III.C,  paragraphs  1 
through  3,  footnotes  25  through  39  are 
redesignated  as  footnotes  23  through  37, 
and  paragraph  4  is  revised; 

F  In  section  III.D.,  the  introductorv' 
paragraph  and  paragraph  1  are  revised: 

G  In  sections  III.D.  and  IIl.E,.  footnote 
46  is  removed  and  footnotes  47  through 
51  are  redesignated  as  footnotes  44 
through  48; 

H  In  section  IV. B..  footnote  52  is 
removed;  and 

I.  Attachment  II  is  revised. 


Append  x  A  To  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


A  bank's  qualifying  total  capital 
consists  of  two  tv-pes  of  capital 
components:  "core  capital  elements" 
(comprising  tier  1  capital)  and 
"supplementary  capital  elements" 
(comprising  tier  2  capital).  These  capital 
elements  and  the  various  limits, 
restrictions,  and  deductions  to  which 
they  are  subject,  are  discussed  below 
and  are  set  forth  in  Attachment  II. 

The  Federal  Reserve  will,  on  a  case- 
bv-case  basis,  determine  whether  and,  if 
so,  how  much  of  any  instrument  that 
does  not  fit  wholly  within  the  terms  of 
one  of  the  capital  categories  set  forth 
below-  or  that  does  not  have  an  ability 
to  absorb  losses  commensurate  with  the 
capital  treatment  otherwise  specified 
below  will  be  counted  as  an  element  of 
tier  1  or  tier  2  capital.  In  making  such 
a  determination,  the  Federal  Reserve 
will  consider  the  similarity  of  the 
instrument  to  instruments  explicitly 
treated  in  the  guidelines,  the  ability  of 
the  instrument  to  absorb  losses  while 
the  bank  operates  as  a  going  concern, 
the  maturity  and  redemption  features  of 
the  instrument,  and  other  relevant  terms 
and  factors.  To  qualif>'  as  an  element  of 
tier  1  or  tier  2  capital,  a  capital 
instrument  may  not  contain  or  be 
covered  by  any  covenants,  terms,  or 
restrictions  that  are  inconsistent  with 
safe  and  sound  banking  practices. 

Redemptions  of  permanent  equity  or 
other  capital  instruments  before  stated 
maturity  could  have  a  significant  impact 
on  a  bank's  overall  capital  structure. 
Consequently,  a  bank  considering  such 
a  step  should  consult  with  the  Federal 
Reserve  before  redeeming  any  equity  or 
debt  capital  instrument  (prior  to 
maturity)  if  such  redemption  could  have 
a  material  effect  on  the  level  or 
composition  of  the  institutions  capital 
base/* 


A.  *    *    * 

1 .  Core  capital  elements  (tier  1 
capital  I.  The  tier  1  component  of  a 
bank's  qualifying  capital  must  represent 
at  least  50  percent  of  qualifying  total 
capital  and  may  consist  of  the  following 
items  that  are  defined  as  core  capital 
elements: 

(i)  Common  stockholders'  equity; 

(ii)  Qualifying  noncumulative 
perpetual  preferred  stock  (including 
related  surplus):  and 

(iii)  Minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries. 

Tier  1  capital  is  generally  defined  as 
the  sum  of  core  capital  elements ''  less 
goodwill,  other  intangible  assets,  and 
interest-only  strips  receivables  that  are 
required  to  be  deducted  in  accordance 
with  section  II.B.I.  of  this  appendix. 
«         *         «         *         * 

2.  Supplementary  capital  elements 
(tier  2  capital).  The  tier  2  component  of 
a  bank's  qualifying  capital  may  consist 
of  the  following  items  that  are  defined 
as  supplementary  capital  elements: 

(i)  Allowance  for  loan  and  lease  losses 
(subject  to  limitations  discussed  below); 

(ii)  Perpetual  preferred  stock  and 
related  surplus  (subject  to  conditions 
discussed  below): 

(iii)  Hybrid  capital  instruments  (as 
defined  below),  and  mandatory 
convertible  debt  securities: 

(iv)  Term  subordinated  debt  and 
intermediate-term  preferred  stock, 
including  related  surplus  (subject  to 
limitations  discussed  below): 

(v)  Unrealized  holding  gains  on  equity 
securities  (subject  to  limitations 
discussed  in  section  Il.A.2.e.  of  this 
appendix). 

"The  maximum  amount  of  tier  2 
capital  that  may  be  included  in  a  bank's 
qualifying  total  capital  is  limited  to  100 
percent  of  tier  1  capital  (net  of  goodwill, 
other  intangible  assets,  and  interest-only 
strips  receivables  that  are  required  to  be 
deducted  in  accordance  with  section 
II.B.I.  of  this  appendix). 


•Consultation  would  not  ordinarily  be  necessar,' 
if  an  instrument  were  redeemed  with  the  proceeds 
of.  or  replaced  by.  a  like  amount  of  a  similar  or 
higher  quality  capital  instrument  and  the 
organization's  capital  position  is  considered  fully 
adequate  by  the  Federal  Reserve. 


B.    *    *    * 

(i)*    *    * 

(c)  Certain  credit-enhancing  interest- 
only  strips  receivables — deducted  from 
the  sum  of  core  capital  elements  in 


'  I  Reserved) 


^•ederal  Register /Vol.  66.  No.  230 /Thursday,  November  29.  2001 /Rules  and  Regulations 


59637 


accordance  with  sections  II. B. I.e. 
through  e  of  this  appendix. 
*         »         *         «         « 

1.  Goodwill,  other  intangible  assets, 
and  residual  interests.  *   •    * 

b.  Other  intangible  assets,  i.  All 
servicing  assets,  including  servicing 
assets  on  assets  other  than  mortgages 
(i.e..  nonmortgage  servicing  assets),  are 
included  in  this  appendix  as 
identifiable  intangible  assets.  The  only 
types  of  identifiable  intangible  assets 
that  may  be  included  in,  that  is.  not 
deducted  from,  a  bank's  capital  are 
readily  marketable  mortgage  servicing 
assets,  norunortgage  servicing  assets, 
and  purchased  credit  card  relationships 
The  total  amount  of  these  assets  that 
may  be  included  in  capital  is  subject  to 
the  limitations  described  below  in 
sections  II.B.l.d.  and  e.  of  this 
appendix. 

ii.  The  treatment  of  identifiable 
intangible  assets  set  forth  in  this  section 
generally  will  be  used  in  the  calculation 
of  a  bank's  capital  ratios  for  supervisory- 
and  applications  purposes.  However,  in 
making  an  overall  assessment  of  a 
bank's  capital  adequacy  for  applications 
purposes,  the  Board  may.  if  it  deems 
appropriate,  take  into  account  the 
quality  and  composition  of  a  bank's 
capital,  together  with  the  quality  and 
value  of  its  tangible  and  intangible 
assets. 

c.  Credit-enhancing  interest-only 
strips  receivables  (I/Osj.  i.  Credit- 
enhancing  I/Os  are  on-balance  sheet 
assets  that,  in  form  or  in  substance, 
represent  the  contractual  right  to  receive 
some  or  all  of  the  interest  due  on 
transferred  assets  and  expose  the  bank 
to  credit  risk  directly  or  indirectly 
associated  with  transferred  assets  that 
exceeds  a  pro  rata  share  of  the  bank's 
claim  on  the  assets,  whether  through 
subordination  provisions  or  other  credit 
enhancement  techniques.  Such  I/Os, 
whether  purchased  or  retained, 
including  other  similar  "spread"  assets, 
may  be  included  in.  that  is.  not 
deducted  from,  a  banks  capital  subject 
to  the  limitations  described  below  in 
sections  II.B.l.d.  and  e.  of  this 
appendix. 

ii.  Both  purchased  and  retained 
credit-enhancing  I/Os.  on  a  non-tax 
adjusted  basis,  are  included  in  the  total 
amount  that  is  used  for  purposes  of 
determining  whether  a  bank  exceeds  the 
tier  1  limitation  described  below  in  this 
section.  In  determining  whether  an  I/O 
or  other  types  of  spread  assets  serve  as 
a  credit  enhancement,  the  Federal 
Reserve  will  look  to  the  economic 
substance  of  the  transaction. 

d.  Fair  value  limitation.  The  amount 
of  mortgage  servicing  assets, 


nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  that 
a  bank  may  include  in  capital  shall  be 
the  lesser  of  90  percent  of  their  fair 
value,  as  determined  in  accordance  with 
section  II.B.I  f.  of  this  appendix,  or  100 
percent  of  their  book  value,  as  adjusted 
for  capital  purposes  in  accordance  with 
the  instructions  in  the  commercial  bank 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports).  The  amount  of  1/ 
Os  that  a  bank  may  include  in  capital 
shall  be  its  fair  value.  If  both  the 
application  of  the  limits  on  mortgage 
ser\-icing  assets,  nonmortgage  senicing 
assets,  and  purchased  credit  card 
relationships  and  the  adjustment  of  the 
balance  sheet  amount  for  these  assets 
w-ould  result  in  an  amount  being 
deducted  from  capital,  the  bank  would 
deduct  only  the  greater  of  the  two 
amounts  from  its  core  capital  elements 
in  determining  tier  1  capital. 

e.  Tier  1  capital  limitation  i.  The  total 
amount  of  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  that 
may  be  included  in  capital,  in  the 
aggregate,  cannot  exceed  100  percent  of 
tier  1  capital.  The  aggregate  of 
nonmortgage  servicing  assets  and 
purchased  credit  card  relationships  are 
subject  to  a  separate  sublimit  of  25 
percent  of  tier  1  capital.  In  addition,  the 
total  amount  of  credit-enhancing  I/Os 
(both  purchased  and  retained)  that  mav 
be  included  in  capital  cannot  exceed  25 
percent  of  tier  1  capitad."* 

ii  For  purposes  of  calculating  these 
limitations  on  mortgage  ser\-icing  assets, 
nonmortgage  servicing  assets,  purchased 
credit  card  relationships,  and  credit- 
enhancing  I/Os.  tier  1  capital  is  defined 
as  the  sum  of  core  capital  elements,  net 
of  goodwill,  and  net  of  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships,  prior  to  the  deduction  of 
any  disallowed  mortgage  serv-icing 
assets,  any  disallowed  nonmortgage 
servicing  assets,  any  disallowed 
purchased  credit  card  relationships,  any 
disallowed  credit-enhancing  1/Os  (both 
purchased  and  retained),  and  any 


"Amounts  of  servicing  assets,  purchased  credit 
card  relationships,  and  credit-enhancing  1/Os  (both 
retained  and  purchased)  in  excess  of  these 
limitations,  as  welj  as  all  other  identifiable 
intangible  assets,  including  core  deposit  intangibles 
and  favorable  leaseholds,  are  to  be  deducted  from 
a  banks  core  capital  elements  in  determining  tier 
1  capital.  However,  identifiable  intangible  assets 
(other  than  mortgage  servicing  assets  and  purchased 
credit  card  relationships)  acquired  on  or  before 
Februan,  19,  1992,  generally  will  not  be  deducted 
from  capital  for  supervisory  purposes,  although 
they  will  continue  to  be  deducted  for  applications 
purposes. 


disallowed  deferred-tax  assets, 
regardless  of  the  date  acquired, 
iii.  Banks  may  e!ec:t  to  deduct 
disallowed  mortgage  servicing  assets, 
disallowed  nonmortgage  servicing 
assets,  and  disallowed  credit-enhancing 
I.'Os  (both  purchased  and  retained)  on  a 
basis  that  is  net  of  any  associated 
deferred  tax  liability  Deferred  tax 
liabilities  netted  in  this  manner  cannot 
also  be  netted  against  deferred-tax  assets 
when  determining  the  amount  of 
deferred-tax  assets  that  are  dependent 
upon  future  taxable  income. 

f  Valuation  Banks  must  review  the 
book  value  of  all  intangible  assets  at 
least  quarterly  and  make  adjustments  to 
these  values  as  necessary .  The  fair  value 
of  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  purchased 
credit  card  relationships,  and  credit- 
enhancing  I/Os  also  must  be  determined 
at  least  quarterly  This  determination 
shall  include  adjustments  for  anv 
significant  changes  in  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  account 
attrition  rates  Examiners  w-ill  review 
both  the  book  value  and  tbe  fair  value 
assigned  to  these  assets,  together  with 
supporting  documentation,  during  the 
examination  process.  In  addition,  the 
Federal  Reserve  may  require,  on  a  case- 
by-case  basis,  an  independent  valuation 
of  a  bank's  intangible  assets  or  credit- 
enhancing  I/Os 

g.  Growing  organizations.  Consistent 
with  long-standing  Board  policy,  banks 
experiencing  substantial  growth, 
whether  internally  or  by  acquisition,  are 
expected  to  maintain  strong  capital 
positions  substantially  above  minimum 
superv-isory  levels,  without  significant 
reliance  on  intangible  assets  or  credit- 
enhancing  I/Os. 
»         ♦         ♦         »         « 

4  Deferred-tax  assets,  a.  The  amount 
of  deferred-tax  assets  that  is  dependent 
upon  future  taxable  income,  net  of  the 
valuation  allowance  for  deferred-tax 
assets,  that  may  be  included  in,  that  is. 
not  deducted  from,  a  bank's  capital  may 
not  exceed  the  lesser  of: 

i  The  amount  of  these  deferred-tax 
assets  that  the  bank  is  expected  to 
realize  w-ithin  one  year  of  the  calendar 
quarter-end  date,  based  on  its 
projections  of  future  taxable  income  for 
that  vear,2"  or 


-"To  determine  the  amount  of  expected  deferred- 
tax  assets  realizable  in  the  next  12  months,  an 
institution  should  assume  that  all  existing 
temporary  differences  fully  reverse  as  of  ihe  report 
date.  Projected  future  taxable  income  should  not 
include  net  operating  loss  carry- forwards  to  be  used 
during  that  year  or  the  amount  of  existing 
temporan,'  differences  a  bank  expects  to  reverse 
within  the  year  Such  projections  should  include 

Continued 


59638        Federal  Register/ Vol.  66,  No.  230 /Thursday,  November  29.  2001 /Rules  and  Regulations 


ii.  10  pt;rcent  of  tier  1  capital. 

b.  The  reported  amount  of  deferred- 
tax  assets,  net  of  any  valuation 
allowance  for  deferred-tax  assets,  in 
excess  of  the  lesser  of  these  two 
amounts  is  to  be  deducted  from  a  bank's 
core  capital  elements  in  determining  tier 
1  capital.  For  purposes  of  calculating 
the  10  percent  limitation,  tier  1  capital 
is  defined  as  the  sum  of  core  capital 
elements,  net  of  goodwill  and  net  of  all 
identifiable  intangible  assets  other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  purchased  credit  card 
relationships,  prior  to  the  deduction  of 
any  disallowed  mortgage  servicing 
assets,  any  disallowed  nonmortgage 
servicing  assets,  any  disallowed 
purchased  credit  card  relationships,  any 
disallowed  credit-enhancing  1/Os,  and 
anv  disallowed  deferred-tax  assets. 
There  generally  is  no  limit  in  tier  1 
capital  on  the  amount  of  deferred-tax 
assets  that  can  be  realized  from  taxes 
paid  in  prior  carry-back  years  or  from 
future  reversals  of  existing  taxable 
temporary  differences,  but.  for  banks 
that  have  a  parent,  this  may  not  exceed 
the  amount  the  bank  could  reasonably 
expect  its  parent  to  refund. 
»         »         *         *         * 

///.    *   *   * 

A.   *   *   * 

The  Federal  Reserve  will,  on  a  case- 
by-case  basis,  determine  the  appropriate 
risk  weight  for  any  asset  or  credit 
equivalent  amount  of  an  off-balance 
sheet  item  that  does  not  fit  wholly 
withm  one  of  the  risk  weight  categories 
set  forth  below  or  that  imposes  risks  on 
a  bank  that  are  incommensurate  with 
the  risk  weight  otherwise  specified 
below  for  the  asset  or  off-balance  sheet 
item.  In  addition,  the  Federal  Reserve 
will,  on  a  case-by-case  basis,  determine 
the  appropriate  credit  conversion  factor 
for  anv  off-balance  sheet  item  that  does 
not  fit  wholly  within  one  of  the  credit 
conversion  factors  set  forth  below  or 
that  imposes  risks  on  a  bank  that  are 
incommensurate  with  the  credit 
conversion  factors  otherwise  specified 
below  for  the  off-balance  sheet  item.  In 
making  such  a  determination,  the 
Federal  Reserve  will  consider  the 
similaritv  of  the  asset  or  off-balance 
sheet  item  to  assets  or  off-balance  sheet 
items  explicitly  treated  in^the 


Ihf  pstimaloi  effect  of  tax-planning  strategies  that 
Ihi'  organization  expects  to  implement  to  realize  net 
operating  losses  or  tax -credit  carry-forwards  that 
would  olhenvise  expire  during  the  year.  Institutions 
do  not  have  to  prepare  a  new  12-month  proje<;tion 
each  quarter  Rather,  on  interim  report  dates, 
institutions  may  use  the  future-taxable  income 
projections  for  their  current  fiscal  year,  adjusted  for 
anv  significant  changes  that  have  occurred  or  are 
expected  to  occur. 


guidelines,  as  well  as  other  relevant 
factors. 


D        *      *      ♦ 

3.  Recourse  obligations,  direct  credit 
substitutes,  residual  interests,  and  asset- 
and  mortgage-backed  securities.  Direct 
credit  substitutes,  assets  transferred 
with  recourse,  and  securities  issued  in 
connection  with  asset  securitizations 
and  structured  financings  are  treated  as 
described  below.  The  term  "asset 
securitizations"  or  'securitizations'  in 
this  rule  includes  structured  financings, 
as  well  as  asset  securitization 
transactions. 

a.  Definitions — i.  Credit  derivative 
means  a  contract  that  allows  one  party 
(the  "protection  purchaser")  to  transfer 
the  credit  risk  of  an  asset  or  off-balance 
sheet  credit  exposure  to  another  party 
(the  "protection  provider")  The  value  of 
a  credit  derivative  is  dependent,  at  least 
in  part,  on  the  credit  performance  of  the 
"reference  asset." 

ii.  Credit-enhancing  representations 
and  warranties  means  representations 
and  warranties  that  are  made  or 
assumed  in  connection  with  a  transfer 
of  assets  (including  loan  servicing 
assets)  and  that  obligate  the  bank  to 
protect  investors  from  losses  arising 
from  credit  risk  in  the  assets  transferred 
or  the  loans  serviced.  Credit-enhancing 
representations  and  warranties  include 
promises  to  protect  a  party  from  losses 
resulting  from  the  default  or 
nonperformance  of  another  party  or 
from  an  insufficiency  in  the  value  of  the 
collateral.  Credit-enhancing 
representations  and  warranties  do  not 
include: 

J  Early  default  clauses  and  similar 
warranties  that  permit  the  return  of.  or 
premium  refund  clauses  covering,  1—4 
family  residential  first  mortgage  loans 
that  qualify  for  a  50  percent  risk  weight 
for  a  period  not  to  exceed  120  days  from 
the  date  of  transfer.  These  warranties 
may  cover  only  those  loans  that  were 
originated  within  1  year  of  the  date  of 
transfer; 

2.  Premium  refund  clauses  that  cover 
assets  guaranteed,  in  whole  or  in  part, 
by  the  U.S.  Government,  a  U.S. 
Government  agency  or  a  government- 
sponsored  enterprise,  provided  the 
premium  refund  clauses  are  for  a  period 
not  to  exceed  120  days  from  the  date  of 
transfer,  or 

3.  Warranties  that  permit  the  return  of 
assets  in  instances  of  misrepresentation, 
fraud  or  incomplete  documentation. 

iii.  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes. 
in  form  or  in  substance,  credit  risk 
associated  with  an  on-or  off-balance 
sheet  credit  exposure  that  was  not 


previously  owned  by  the  bank  (third- 
party  asset)  and  the  risk  assumed  by  the 
bank  exceeds  the  pro  rata  share  of  the 
banks  interest  in  the  third-party  asset. 
If  the  bank  has  no  claim  on  the  third- 
party  asset,  then  the  bank's  assumption 
of  any  credit  risk  with  respect  to  the 
third  party  asset  is  a  direct  credit 
substitute.  Direct  credit  substitutes 
include,  but  are  not  limited  to: 

1.  Financial  standby  letters  of  credit 
that  support  financial  claims  on  a  third 
partv  that  exceed  a  bank's  pro  rata  share 
of  losses  in  the  financial  claim; 

2.  Guarantees,  surety  arrangements, 
credit  derivatives,  and  similar 
instruments  backing  financial  claims 
that  exceed  a  bank's  pro  rata  share  in 
the  financial  claim: 

3.  Purchased  subordinated  interests  or 
securities  that  absorb  more  than  their 
pro  rata  share  of  losses  from  the 
underlying  assets: 

4.  Credit  derivative  contracts  under 
which  the  bank  assumes  more  than  its 
pro  rata  share  of  credit  risk  on  a  third 
party  exposure: 

5.  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party: 

6.  Purchased  loan  servicing  assets  if 
the  servicer  is  responsible  for  credit 
losses  or  if  the  servicer  makes  or 
assumes  credit-enhancing 
representations  and  warranties  with 
respect  to  the  loans  serviced.  Mortgage 
servicer  cash  advances  that  meet  the 
conditions  of  section  III.B.3.a.viii.  of 
this  appendix  are  not  direct  credit 
substitutes:  and 

7.  Clean-up  calls  on  third  party  assets 
are  direct  credit  substittues.  Clean-up 
calls  that  are  10  percent  or  less  of  the 
original  pool  balance  that  are 
exercisable  at  the  option  of  the  bank  are 
not  direct  credit  substitutes. 

iv.  Externally  rated  means  that  an 
instrument  or  obligation  has  received  a 
credit  rating  from  a  nationally- 
recognized  statistical  rating 
organization. 

V.  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an 
off-balance  sheet  item:  the  amortized 
cost  of  an  asset  not  held  for  trading 
purposes;  and  the  fair  value  of  a  trading 
asset. 

vi.  Financial  asset  means  cash  or 
other  monetary  instrument,  evidence  of 
debt,  evidence  of  an  ownership  interest 
in  an  entity,  or  a  contract  that  conveys 
a  right  to  receive  or  exchange  cash  or 
another  financial  instrument  from 
another  party. 

vii.  Financial  standby  letter  of  credit 
means  a  letter  of  credit  or  similar 
arrangement  that  represents  an 
irrevocable  obligation  to  a  third-party 
beneficiarv: 
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1.  To  repay  money  borrowed  by.  or 
advanced  to.  or  for  the  account  of.  a 
second  party  (the  account  partv).  or 

2.  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the 
account  party  fails  to  fulfill  its 
obligation  to  the  beneficiary, 

viii.  Mortgage  ser\icer  cash  advance 
means  funds  that  a  residential  mortgage 
loan  servicer  advances  to  ensure  an 
uninterrupted  flow  of  pavments, 
including  advances  made  to  cover 
foreclosure  costs  or  other  expenses  to 
facilitate  the  timely  collection  of  the 
loan.  A  mortgage  ser\'icer  cash  advance 
is  not  a  recourse  obligation  or  a  direct 
credit  substitute  if: 

1  The  servicer  is  entitled  to  full 
reimbursement  and  this  right  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool;  or 

2.  For  any  one  loan,' the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  balance  of  that  loan. 

ix.  Nationally  recognized  statistical 
rating  organization  INRSROl  means  an 
entity  recognized  by  the  Division  of 
Market  Regulation  of  the  Securities  and 
Exchange  Commission  (or  any  successor 
Division)  (Commission)  as  a  nationally 
recognized  statistical  rating  organization 
for  various  purposes,  including  the 
Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers. 

X.  Recourse  means  the  retention,  by  a 
bank,  in  form  or  in  substance,  of  any 
credit  risk  directly  or  indirecUy 
associated  with  an  asset  it  has" 
transferred  and  sold  that  exceeds  a  pro 
rata  share  of  the  bank's  claim  on  the 
asset.  If  a  bank  has  no  claim  on  a 
transferred  asset,  then  the  retention  of 
any  risk  of  credit  loss  is  recourse.  A 
recourse  obligation  typically  arises 
when  a  bank  transfers  assets  and  retains 
an  explicit  obligation  to  repurchase  the 
assets  or  absorb  losses  due  to  a  default 
on  the  payment  of  principal  or  interest 
or  any  other  deficiency  in  the 
performance  of  the  underlying  obligor 
or  some  other  party.  Recourse  may  also 
exist  implicitly  if  a  bank  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold 
The  following  are  examples  of  recourse 
arrangements: 

1.  Credit-enhancing  representations 
and  warranties  made  on  the  transferred 
assets; 

2.  Loan  servicing  assets  retained 
pursuant  to  an  agreement  under  which 
the  bank  will  be  responsible  for  credit 
losses  associated  with  the  loans  being 
serviced.  Mortgage  servicer  cash 
advances  that  meet  the  conditions  of 
section  III. B.S.a. viii.  of  this  appendix  are 
not  recourse  arrangements; 


3  Retained  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlving 
assets; 

4.  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet: 

5.  Loan  strips  sold  without 
contractual  recourse  where  the  maturity 
of  the  transferred  loan  is  shorter  than 
the  maturity  of  the  commitment  under 
which  the  loan  is  drawn: 

6.  Credit  derivatives  issued  that 
absorb  more  than  the  bank's  pro  rata 
share  of  losses  from  the  transferred 
assets;  and 

7  Clean-up  calls  at  inception  that  are 
greater  than  10  percent  of  the  balance  of 
the  original  pool  of  transferred  loans. 
Clean-up  calls  that  are  10  percent  or  less 
of  the  original  pool  balance  that  are 
exercisable  at  the  option  of  the  bank  are 
not  recourse  arrangements. 

xi.  Residual  interest  means  any  on- 
balance  sheet  asset  that  represents  an 
interest  (including  a  beneficial  interest) 
created  by  a  transfer  that  qualifies  as  a 
sale  (in  accordance  with  generally 
accepted  accounting  principles)  of 
financial  assets,  whether  through  a 
securitization  or  otherwise,  and  that 
exposes  the  bank  to  credit  risk  directly 
or  indirectly  associated  with  the 
transferred  assets  that  exceeds  a  pro  rata 
share  of  the  bank's  claim  on  the  assets, 
whether  through  subordination 
provisions  or  other  credit  enhancement 
techniques.  Residual  interests  generallv 
include  credit-enhancing  I/Os,  spread 
accounts,  cash  collateral  accounts, 
retained  subordinated  interests,  other 
forms  of  over-collateralization.  and 
similar  assets  that  function  as  a  credit 
enhancement.  Residual  interests  further 
include  those  exposures  that,  in 
substance,  cause  the  bank  to  retain  the 
credit  risk  of  an  asset  or  exposure  that 
had  qualified  as  a  residual  interest 
before  it  was  sold.  Residual  interests 
generally  do  not  include  interests 
purchased  from  a  third  party,  except 
that  purchased  credit-enhancing  I/Os 
are  residual  interests  for  purposes  of 
this  appendix. 

xii.  Risk  participation  means  a 
participation  in  which  the  originating 
party  remains  liable  to  the  beneficiary 
for  the  full  amount  of  jin  obligation  {e.g.. 
a  direct  credit  substitute) 
notwithstanding  that  another  party  has 
acquired  a  participation  in  that 
obligation. 

xiii.  Securitization  means  the  pooling 
and  repackaging  by  a  special  purpose 
entity  of  assets  or  other  credit  exposures 
into  securities  that  can  b^  sold  to 
investors.  Securitization  includes 
transactions  that  create  stratified  credit 
risk  positions  whose  performance  is 


dependent  upon  an  underiying  pool  of 
credit  exposures,  including  loans  and 
commitments 

xiv  Structured  finance  program 
means  a  program  where  receivable 
interests  and  asset-backed  securities 
issued  by  multiple  participants  are 
purchased  by  a  special  purpose  entity 
that  repackages  those  exposures  into 
securities  that  can  be  sold  to  investors. 
Structured  finance  programs  allocate 
credit  risks,  generally,  between  the 
participants  and  credit  enhancement 
provided  to  the  program 

XV.  Traded  position  means  a  position 
that  is  externally  rated  and  is  retained, 
assumed,  or  issued  in  connection  with 
an  asset  securitization,  where  there  is  a 
reasonable  expectation  that,  in  the  near 
future,  the  rating  will  be  relied  upon  by 
unaffiliated  investors  to  purchase  the 
position;  or  an  unaffiliated  third  party  to 
enter  into  a  transaction  involving  the 
position,  such  as  a  purchase,  loan,  or 
repurchase  agreement. 

b.  Credit  equivalent  amounts  and  risk 
weight  of  recourse  obligations  and  direct 
credit  substitutes  i  Credit  equivalent 
amount  Except  as  otherwise  provided 
in  sections  III. B. 3  c.  through  f  and 
III  B  5   f)f  this  appendix,  the  credit 
equivalent  amount  for  a  recourse 
obligation  or  direct  credit  substitute  is 
the  full  amount  of  the  credit -enhanced 
assets  for  which  the  bank  directly  or 
indirectly  retains  or  assumes  credit  risk 
multiplied  by  a  TOO  percent  conversion 
factor. 

ii.  Risk-weight  factor  To  determine 
the  bank's  risk-weight  factor  for  off- 
balance  sheet  recourse  obligations  and 
direct  credit  substitutes,  the  credit 
equivalent  amount  is  assigned  to  the 
risk  category  appropriate  to  the  obligor 
in  the  underlying  transaction,  after 
considering  any  associated  guarantees 
or  collateral   For  a  direct  credit 
substitute  that  is  an  on-balance  sheet 
asset  {eg  .  a  purchased  subordinated 
security),  a  bank  must  calculate  risk- 
weighted  assets  using  the  amount  of  the 
direct  credit  substitute  and  the  full 
amount  of  the  assets  it  supports,  i.e..  all 
the  more  senior  positions  in  the 
structure.  The  treatment  of  direct  credit 
substitutes  that  have  been  syndicated  or 
in  which  risk  participations  have  been 
conveyed  or  acquired  is  set  forth  in 
section  III.D.l  of  this  appendix 

c  Externally-rated  positions  credit 
equivalent  amounts  and  nsk  weights  of 
recourse  obligations,  direct  credit 
substitutes,  residual  interests,  and  asset- 
and  mortgage-backed  secunties 
(including  asset-backed  commercial 
paper),  i.  Traded  positions  With  respect 
to  a  recourse  obligation,  direct  credit 
substitute,  residual  interest  (odier  than 
a  credit-enhancing  I/O  strip)  or  asset- 
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and  mortgage-backed  security 
(including  asset-backed  commercial 
paper)  that  is  a  traded  position  and  that 
has  received  an  external  rating  on  a 
long-term  position  that  is  one  grade 
below  investment  grade  or  better  or  a 
short-term  rating  that  is  investment 


grade,  the  bank  may  multiply  the  face 
amount  of  the  position  by  the 
appropriate  risk  weight,  determined  in 
accordance  with  the  tables  below. 
Stripped  mortgage-backed  securities  and 
other  similar  instruments,  such  as 
interest-only  or  principal-only  strips 


that  are  not  credit  enhancements,  must 
be  assigned  to  the  100  percent  risk 
category.  If  a  traded  position  has 
received  more  than  one  external  rating, 
the  lowest  single  rating  will  apply. 


Long-term  rating  category 


Higtiest  or  second  highest  investment  grade 

Third  highest  investment  grade 

Lowest  investment  grade  

One  category  t)elow  investment  grade  


Examples 


Risk  weight 
(In  percent) 


Short-term  rating 


Highest  investment  grade       

Second  highest  investment  grade 
Lowest  investment  grade  


AAA,  AA 

A 

BBB 

BB  

Examples 

A-1.  P-1   

A-2,  P-2  

A-3,  P-3  


20 

50 
100 
200 


Risk  weight 
(In  percent) 


20 

50 
100 


ii.  \'on-tradpd  position^'  A  recourse 
obligation,  direct  credit  substitute,  or 
residual  interest  {but  not  a  credit- 
enhancing  1/0  strip)  extended  in 
connection  with  a  securitization  that  is 
not  a  traded  position  may  be  assigned  a 
risk  weight  in  accordance  with  section 
lII.B.3.c.i.  of  this  appendix  if: 

]   It  has  been  externallv  rated  bv  more 
than  one  NRSRO; 

2.  It  has  received  an  external  rating  on 
a  long-term  position  that  is  one  grade 
below  investment  grade  or  better  or  on 

a  short-term  position  that  is  investment 
grade  by  all  NRSROs  providing  a  rating; 

3.  The  ratings  are  publicly  available; 
and 

4  The  ratings  are  based  on  the  same 
criteria  used  to  rate  traded  positions. 

If  the  ratings  are  different,  the  lowest 
rating  will  determine  the  risk  categon,' 
ti)  which  the  recourse  obligation,  direct 
credit  substitute,  or  residual  interest 
will  be  assigned. 

d.  Senior  positions  not  externally 
rated  For  a  recourse  obligation,  direct 
credit  substitute,  residual  interest,  or 
asset-  or  mortgage-backed  security  that 
is  not  externallv  rated  but  is  senior  or 
preferred  in  all  features  to  a  traded 
position  (including  collateralization  and 
maturitv).  a  bank  may  apply  a  risk 
weight  to  the  face  amount  of  the  senior 
position  in  accordance  with  section 
III.B.3.c.i.  of  this  appendix,  ba.sed  on  the 
traded  position,  subject  to  any  current 
or  prospective  supervisory  guidance  and 
the  bank  satisfv'ing  the  Federal  Reserve 


that  this  treatment  is  appropriate.  This 
section  will  apply  only  if  the  traded 
subordinated  position  provides 
substantive  credit  support  to  the 
unrated  position  until  the  unrated 
position  matures. 

e.  Capital  requirement  for  residual 
interests — i.  Capital  requirement  for 
credit-enhancing  I/O  strips.  After 
applying  the  concentration  limit  to 
credit-enhancing  I/O  strips  (both 
purchased  and  retained)  in  accordance 
with  sections  II.B.2.C.  through  e.  of  this 
appendix,  a  bank  must  maintain  risk- 
based  capital  for  a  credit-enhancing  1/0 
strip  (both  purchased  and  retained), 
regardless  of  the  external  rating  on  that 
position,  equal  to  the  remaining  amount 
of  the  credit-enhancing  I/O  strip  (net  of 
any  existing  associated  deferred  tax 
liabilitv).  even  if  the  amount  of  risk- 
based  capital  required  to  be  maintained 
exceeds  the  full  risk-based  capital 
requirement  for  the  assets  transferred. 
Transactions  that,  in  substance,  result  in 
the  retention  of  credit  risk  associated 
with  a  transferred  credit-enhancing  I/O 
strip  will  be  treated  as  if  the  credit- 
enhancing  I/O  strip  was  retained  by  the 
bank  and  not  transferred. 

ii.  Capital  requirement  for  other 
residual  interests.  J.  If  a  residual 
interest  does  not  meet  the  requirements 
of  sections  III.B.3.C.  or  d.  of  this 
appendix,  a  bank  must  maintain  risk- 
based  capital  equal  to  the  remaining 
amount  of  the  residual  interest  that  is 
retained  on  the  balance  sheet  (net  of  any 


existing  associated  deferred  tax 
liability),  even  if  the  amount  of  risk- 
based  capital  required  to  be  maintained 
exceeds  the  full  risk-based  capital 
requirement  for  the  assets  transferred. 
Transactions  that,  in  substance,  result  in 
the  retention  of  credit  risk  associated 
with  a  transferred  residual  interest  will 
be  treated  as  if  the  residual  interest  was 
retained  by  the  bank  and  not 
transferred. 

2.  Where  the  aggregate  capital 
requirement  for  residual  interests  and 
other  recourse  obligation  in  connection 
with  the  same  transfer  of  assets  exceed 
the  full  risk-based  capital  requirement 
for  those  assets,  a  bank  must  maintain 
risk-based  capital  equal  to  the  greater  of 
the  risk-based  capital  requirement  for 
the  residual  interest  as  calculated  under 
section  III.B.3.e.ii.I  of  this  appendix  or 
the  full  risk-based  capital  requirement 
for  the  assets  transferred. 

f.  Positions  that  are  not  rated  by  an 
NRSRO.  A  position  (but  not  a  residual 
interest)  maintained  in  connection  with 
a  securitization  and  that  is  not  rated  by 
a  NRSRO  may  be  risk-weighted  based 
on  the  bank's  determination  of  the 
credit  rating  of  the  position,  as  specified 
in  the  table  below,  multiplied  by  the 
face  amount  of  the  position.  In  order  to 
obtain  this  treatment,  the  bank's  system 
for  determining  the  credit  rating  of  the 
position  must  meet  one  of  the  three 
alternative  standards  set  out  in  sections 
lII.B.3.f.i.  through  III.B.3.f.iii,  of  this 
appendix. 


Rating  category 


Highest  or  second  highest  investment  grade 

Third  highet  investment  grade  

Lowest  investment  grade    

One  category  t)elow  investment  grade  


Examples 


Risk  weight 
(In  percent) 


AAA.AA 

A 

BBB  

BB    


100 
100 
100 
200 
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i.  Internal  risk  rating  used  for  asset- 
backed  programs.  A  direct  credit 
substitute  (other  than  a  purchased 
credit-enhancing  I/O)  is  assumed  in 
connection  with  an  asset-backed 
commercial  paper  program  sponsored 
by  the  bank  and  the  bank  is  able  to 
demonstrate  to  the  satisfaction  of  the 
Federal  Reserve,  prior  to  relying  upon 
its  use,  that  the  bank's  internal  credit 
risk  rating  system  is  adequate.  Adequate 
internal  credit  risk  rating  systems 
usually  contain  the  following  criteria: 

1.  The  internal  credit  risk  system  is  an 
integral  part  of  the  bank's  risk 
management  system,  which  explicitly 
incorporates  the  full  range  of  risks 
arising  from  a  bank's  participation  in 
securitization  activities: 

2.  Internal  credit  ratings  are  linked  to 
measurable  outcomes,  such  as  the 
probability  that  the  position  will 
experience  any  loss,  the  position's 
expected  loss  given  default,  and  the 
degree  of  variance  in  losses  given 
default  on  that  position: 

3.  The  bank's  internal  credit  risk 
system  must  separately  consider  the  risk 
associated  with  the  underiying  loans  or 
borrowers,  and  the  risk  associated  with 
the  structure  of  a  particular 
securitization  transaction: 

4.  The  bank's  internal  credit  risk 
system  must  identif>^  gradations  of  risk 
among  "pass"  assets  and  other  risk 
positions; 

5.  The  bank  must  have  clear,  explicit 
criteria  that  are  used  to  classif\-  assets 
into  each  internal  risk  grade,  including 
subjective  factors; 

6.  The  bank  must  have  independent 
credit  risk  management  or  loan  review- 
personnel  assigning  or  reviewing  the 
credit  risk  ratings; 

7.  The  bank  must  have  an  internal 
audit  procedure  that  periodically 
verifies  that  the  internal  credit  risk 
ratings  are  assigned  in  accordance  with 
the  established  criteria; 

8.  The  bank  must  monitor  the 
performance  of  the  internal  credit  risk 
ratings  assigned  to  nonrated,  nontraded 
direct  credit  substitutes  over  time  to 
determine  the  appropriateness  of  the 
initial  credit  risk  rating  assignment  and 
adjust  individual  credit  risk  ratings,  or 
the  overall  internal  credit  risk  ratings 
system,  as  needed;  and 

9.  The  internal  credit  risk  system 
must  make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  conservative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  NRSROs. 

ii.  Program  Ratings.  A  direct  credit 
substitute  or  recourse  obligation  (other 
than  a  residual  interest)  is  assumed  or 
retained  in  connection  with  a  structured 
finance  program  and  a  NRSRO  has 


reviewed  the  terms  of  the  program  and 
stated  a  rating  for  positions  associated 
with  the  program.  If  the  program  has 
options  for  different  combinations  of 
assets,  standards,  internal  credit 
enhancements  and  other  relevant 
factors,  and  the  NRSRO  specifies  ranges 
of  rating  categories  to  them,  the  bank 
may  apply  the  rating  category  that 
corresponds  to  the  bank's  position  In 
order  to  rely  on  a  program  rating,  the 
bank  must  demonstrate  to  the  Federal 
Reserve's  satisfaction  that  the  credit  risk 
rating  assigned  to  the  program  meets  the 
same  standards  generally  used  by 
NRSROs  for  rating  traded  positions.  The 
bank  must  also  demonstrate  to  the 
Federal  Reserve's  satisfaction  that  the 
criteria  underiying  the  NRSROs 
assignment  of  ratings  for  the  program 
are  satisfied  for  the  particular  position 
If  a  bank  participates  in  a  securitization 
sponsored  by  another  party,  the  Federal 
Reser\e  may  authorize  the  bank  to  use 
this  approach  based  on  a  programmatic 
rating  obtained  by  the  sponsor  of  the 
program. 

iii.  Computer  Program.  The  bank  is 
using  an  acceptable  credit  assessment 
computer  program  to  determine  the 
rating  of  a  direct  credit  substitute  or 
recourse  obligation  (but  not  residual 
interest)  issued  in  connection  with  a 
structured  finance  program  A  NT^SRO 
must  have  developed  the  computer 
program,  and  the  bank  must 
demonstrate  to  the  Federal  Reserve's 
satisfaction  that  ratings  under  the 
program  correspond  credibly  and 
reliably  with  the  rating  of  traded 
positions. 

g.  Limitations  on  risk-based  capital 
requirements—!.  Low-level  exposure  If 
the  maximum  contractual  exposure  to 
loss  retained  or  assumed  by  a  bank  in 
connection  with  a  recourse  obligation  or 
a  direct  credit  substitute  is  less  than  the 
effective  risk-based  capital  requirement 
for  the  enhanced  assets,  the  risk-based 
capital  requirement  is  limited  to  the 
maximum  contractual  exposure,  less 
any  recourse  liability  account 
established  in  accordance  with 
generally  accepted  accounting 
principles.  This  limitation  does  not 
apply  when  a  bank  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold. 

ii.  Mortgage-related  securities  or 
participation  certificates  retained  in  a 
mortgage  loan  swap.  If  a  bank  holds  a 
mortgage-related  security  or  a 
participation  certificate  as  a  result  of  a 
mortgage  loan  swap  with  recourse, 
capital  is  required  to  support  the 
recourse  obligation  plus  the  percentage 
of  the  mortgage-related  security  or 
participation  certificate  that  is  not 
covered  by  the  recourse  obligation.  The 


total  amount  of  capital  required  for  the 
on-balance  sheet  asset  and  the  recourse 
obligation,  however,  is  limited  to  the 
capita!  requirement  for  the  underlying 
loans,  calculated  as  if  the  bank 
continued  to  hold  these  loans  as  on- 
balance  sheet  assets 

lii.  Related  on-balance  sheet  assets.  If 
a  recourse  obligation  or  direct  credit 
substitute  subject  to  section  III  B  3.  of 
this  appendix  also  appears  as  a  balance 
sheet  asset,  the  balance  sheet  asset  is  not 
included  in  a  banks  risk-weighted 
assets  to  the  extent  the  value  of  the 
balance  sheet  asset  is  already  inc  luded 
in  the  off-balance  sheet  credit 
equivalent  amount  for  the  recourse 
obligation  or  direct  credit  substitute, 
except  in  the  case  of  loan  servicing 
assets  and  similar  arrangements  with 
embedded  recourse  obligations  or  direct 
credit  substitutes,  hi  that  case,  both  the 
on-balance  sheet  assets  and  the  related 
recourse  obligations  and  direct  credit 
substitutes  must  be  separately  nsk- 
weighted  and  incorporated  into  the  risk- 
based  capital  calculation 


4.  Categon- 4   too  percent  a  .MI 
assets  not  included  in  the  categories 
above  are  assigned  to  this  category, 
which  comprises  standard  risk  assets 
The  bulk  of  the  assets  typically  found  in 
a  loan  portfolio  would  be  assigned  to 
the  100  percent  category 

b.  This  category-  includes  long-term 
claims  on.  and  the  portions  of  long-term 
claims  that  are  guaranteed  by.  non- 
OECD  banks,  and  all  claims  on  non- 
OECD  central  governments  that  entail 
some  degree  of  transfer  risk  "'  This 
category-  includes  all  claims  on  foreign 
and  domestic  private-sector  obligors  not 
included  in  the  categories  above 
(including  loans  to  nondepnsiton.- 
financial  institutions  and  bank  holding 
companies);  claims  on  commercial  firms 
owned  by  the  public  sector:  customer 
liabilities  to  the  bank  on  acceptances 
outstanding  involving  standard  risk 
claims;^'  investments  in  fixed  assets. 


'^Such  assets  include  all  nonlocal  currency 
claims  on.  and  the  portions  of  claims  thai  are 
guaranteed  by.  non-OECD  central  governments  and 
those  portions  of  local  currency  claims  on.  or 
guaranteed  by.  non-OECD  central  governments  that 
exceed  the  local  currency  liabilities  held  bv  the 
bank. 

'"Customer  liabilities  on  acceptances  outstanding 
involving  nonstandard  risk  claims,  such  as  claims 
on  U.S.  depositon,  institutions,  are  assigned  to  the 
risk  categon,  appropriate  to  the  identity  of  the 
obligor  or.  if  relevant,  the  nature  of  the  collateral 
or  guarantees  backing  the  claims.  Portions  of 
acceptances  conveyed  as  risk  participations  to  U.S. 
depository  institutions  or  foreign  banks  are  assigned 
to  the  20  percent  risk  category  appropriate  to  short - 

.  Continued 
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premises,  and  other  real  estate  owned: 
common  and  preferred  stock  of 
corporations,  including  stock  acquired 
for  debts  previously  contracted;  all 
stripped  mortgage-backed  securities  and 
similar  instruments:  and  commercial 
and  consumer  loans  (except  those 
assigned  to  lower  risk  categories  due  to 
recognizeil  guarantees  or  collateral  and 
loans  secured  bv  residential  property 
that  qualify  for  a  lower  risk  weight). 

c.  .-Mso  included  in  this  category  are 
industrial-development  bonds  and 
similar  obligations  issued  under  the 
auspices  of  states  or  political 
subdivisions  of  the  OECD-based  group 
of  countries  for  the  benefit  of  a  private 
party  or  enterprise  where  that  party  or 
enterprise,  not  the  government  entity,  is 
obligated  to  pay  the  principal  and 
interest,  and  all  obligations  of  states  or 
political  subdivisions  of  countries  that 
do  not  belong  to  the  nEC;D-based  group. 

d.  The  following  assets  also  are 
assigned  a  risk  weight  of  100  percent  if 
the\  have  not  been  deducted  from 
capital:  investments  in  unconsolidated 
companies,  joint  ventures,  or  associated 
companies:  instruments  that  qualify  as 

(  apital  issued  by  other  banking 
organizations:  and  any  intangibles, 
inc  lading  those  that  may  have  been 
grandfathered  into  capital. 


I)   *  •  * 

The  face  amount  of  an  off-balance 
sht'-'i  item  is  generallv  incorporated  into 
risk  weighted  assets  in  two  steps.  The 
fdi  e  amount  is  first  multiplied  by  a 
(  rt;dit  conversion  factor,  except  for 
direct  credit  substitutes  and  recourse 
iihligations  as  discussed  in  section 
111  III.  of  this  appendix.  The  resultant 
I  redit  equivalent  amount  is  assigned  to 
the  appropriate  risk  categor\-  according 
to  the  obligor  or.  if  relevant,  the 
guarantor  (jr  the  nature  of  the 
collateral.  "^  Attachment  IV  to  this 
appendix  sets  forth  the  conversion 
factors  f(jr  various  types  of  off-balance 
sheet  items. 

1.  Itpms  with  a  100-percent 
conversion  factor,  a.  Except  as  otherwise 


term  claims  miHranleed  by  U.S.  depository 
institutions  and  forfiign  banks. 

'"The  sufficiencv  of  collateral  and  guarantees  for 
off-balance-sheet  items  is  determined  by  the  market 
value  of  the  collateral  or  the  amount  of  the 
Kuaranlee  in  relation  to  the  face  amount  of  the  item, 
except  for  derivative  contracts,  for  which  this 
determination  is  generally  made  in  relation  to  ihe 
credit  equivalent  amount.  Collateral  and  guarantees 
are  subje<.t  to  the  same  provisions  noted  under 
section  III.B.  of  this  appendix  A. 


provided  in  section  111.8.3.  of  this 
appendix,  the  full  amount  of  an  asset  or 
transaction  supported,  in  whole  or  in 
part,  bv  a  direct  credit  substitute  or  a 
recourse  obligation.  Direct  credit 
substitutes  and  recourse  obligations  are 
defined  in  section  III.B. 3.  of  this 
appendix. 

b.  Sale  and  repurchase  agreements 
and  forward  agreements.  Forward 
agreements  are  legally  binding 
contractual  obligations  to  purchase 
assets  with  certain  drawdown  at  a 
specified  future  date.  Such  obligations 
include  forward  purchases,  forward 
forward  deposits  placed, '''  and  partly- 
paid  shares  and  securities;  they  do  not 
include  commitments  to  make 
residential  mortgage  loans  or  forward 
foreign  exchange  contracts. 

c.  Securities  lent  by  a  bank  are  treated 
in  one  of  two  ways,  depending  upon 
whether  the  lender  is  at  risk  of  loss.  If 

a  bank,  as  agent  for  a  customer,  lends 
the  customer's  securities  and  does  not 
indemnify  the  customer  against  loss, 
then  the  transaction  is  excluded  from 
the  risk-based  capital  calculation.  If, 
alternatively,  a  bank  lends  its  own 
securities  or.  acting  as  agent  for  a 
customer,  lends  the  customer's 
securities  and  indemnifies  the  customer 
against  loss,  the  transaction  is  converted 
at  100  percent  and  assigned  to  the  risk 
weight  category  appropriate  to  the 
obligor,  or,  if  applicable,  to  any 
collateral  delivered  to  the  lending  bank 
or  the  independent  custodian  acting  on 
the  lending  bank's  behalf.  Where  a  bank 
is  actir^  as  agent  for  a  customer  in  a 
transaction  involving  the  lending  or  sale 
of  securities  that  is  collateralized  by 
cash  delivered  to  the  bank,  the 
transaction  is  deemed  to  be 
collateralized  by  cash  on  deposit  in  the 
bank  for  purposes  of  determining  the 
appropriate  risk-weight  category, 
provided  that  any  indemnification  is 
limited  to  no  more  than  the  difference 
betwean  the  market  value  of  the 
securities  and  the  cash  collateral 
received  and  any  reinvestment  risk 
associated  with  that  cash  collateral  is 
borne  h\  the  customer. 

d.  In  the  case  of  direct  credit 
substitutes  in  which  a  risk 
participation  ■"'  has  been  conveyed,  the 


full  amount  of  the  assets  that  are 
supported,  in  whole  or  in  part,  by  the 
credit  enhancement  are  converted  to  a 
credit  equivalent  amount  at  100  percent. 
However,  the  pro  rata  share  of  the  credit 
equivalent  amount  that  has  been 
conveyed  through  a  risk  participation  is 
assigned  to  whichever  risk  category  is 
lower:  the  risk  category  appropriate  to 
the  obligor,  after  considering  any 
relevant  guarantees  or  collateral,  nr  the 
risk  category  appropriate  to  the 
institution  acquiring  the  participation."' 
Any  remainder  is  assigned  to  the  risk 
categorv  appropriate  to  the  obligor, 
guarantor,  or  collateral.  For  example, 
the  pro  rata  share  of  the  full  amount  of 
the  assets  supported,  in  whole  or  in 
part,  bv  a  direct  credit  substitute 
conveyed  as  a  risk  participation  to  a 
U.S.  domestic  depository  institution  or 
foreign  bank  is  assigned  to  the  20 
percent  risk  category.  *' 

e.  In  the  case  of  direct  credit 
substitutes  in  which  a  risk  participation 
has  been  acquired,  the  acquiring  bank's 
percentage  share  of  the  direct  credit 
substitute  is  multiplied  by  the  full 
amount  of  the  assets  that  are  supported, 
in  whole  or  in  part,  bv  the  credit 
enhancement  and  converted  to  a  credit 
equivalent  amount  at  100  percent  The 
credit  equivalent  amount  of  an 
acquisition  of  a  risk  participation  in  a 
direct  credit  substitute  is  assigned  to  the 
risk  category  appropriate  to  the  account 
party  obligor  or.  if  relevant,  the  nature 
of  the  collateral  or  guarantees. 
f  In  the  case  of  direct  credit 
substitutes  that  take  the  form  of  a 
syndication  where  each  bank  is 
obligated  only  for  its  pro  rata  share  of 
the  risk  and  there  is  no  recourse  to  the 
originating  bank,  each  bank  will  only 
include  its  pro  rata  share  of  the  assets 
supported,  in  whole  or  in  part,  by  the 
direct  credit  substitute  in  its  risk-based 
capital  calculation.-*' 


I'' Fonkard  forward  deposits  accepted  are  treated 
as  interiil  rate  contracts. 

•"'Thai  is.  a  participation  in  whi^h  the  originating 
bank  retrains  liable  to  the  beneficiary  for  the  full 
amount  f)f  the  direct  credit  substitute  if  the  party 
that  has  acquired  the  participation  fails  to  pay  when 
the  insti  iimcnt  is  drawn. 


■"  A  risk  participation  in  bankers  acceptances 
conveyed  to  other  institutions  is  also  assigned  to 
the  risk  category  appropriate  to  the  institution 
acquiring  the  participation  or,  if  relevant,  the 
guarantor  or  nature  of  the  collateral. 

*'  Risk  participations  with  a  remaining  maturity 
of  over  one  year  that  are  conveyed  to  non-OECD 
banks  are  to  be  assigned  to  the  100  percent  risk 
category,  unless  a  lower  risk  category  is  appropriate 
to  the  obligor,  guarantor,  or  collateral. 

■"  For  example,  if  a  bank  has  a  10  percent  share 
of  a  SIO  syndicated  direct  credit  substitute  that 
provides  credit  support  to  a  SlOO  loan,  then  the 
bank's  SI  pro  rata  share  in  the  enhancement  means 
that  a  SIO  prn  rata  share  of  the  loan  is  included  in 
risk  weighted  assets. 
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A-RACHMENT  II.— SUMMARY  OF  DEFINITION  OF  QUALIFYING  CAPITAL  ^OR  STATE  MEMBER  BANKS* 

[Using  ttie  year-end  1992  standard] 


Components 


Minimum  requirements 


Core  Capital  (Tier  1 1  ki,  ..^^  TT7     '.  — 

Common  stockr^olders  equity': No  iim,?       °'  ^  weigt^ted-nsk  assets. 

Oualifying  noncumulative  perpetual  preferred  stock   i.:::::;;;  |  No  limit:  banks  should  avoid  undue  reliance  on  preferred  stock  in  tier 

Minonty  interest  ,n  equity  accounts  of  consolidated  subsidianes  Ban^s  should  avo.d  using  m.nonty  interests  to  subsidianes  introduce 

Less   Goodwill   other  ,ntangibie  assets   and  credit-enhancing  interest-        ""'"""*'  "°'  °'''""''  '"""^'"^  '°'  '^'  '  ^P"^' 
only  strips  required  to  be  deducted  from  capital ' 


Total  of  tier  2  is  limited  to  100°.o  of  tier  i  .2 


Supplementary  Capital  (Tier  2) 

Hybnd  capita:  instruments  and  equity  contract  notes  No  limrt  within  tier  2 

TelXTJeZr^^^^^^^^^  '''^'^  ^°^^*-'     S^ij:*-;-^  ?f  and  ,n,errnedia,e-term  preferred  stock  are  Hm.ted  ,0 

y  urity  o,  d  years  or  more)  50%  of  tier  1  2  amortized  for  capital  purposes  as  they  approach  ma- 

Revaluation  reserves  (equity  and  building)  Nc!t"?n^cluded    banks  encouraged  to  disclose    may  be  evaluated  on  a 

case-by-case  basis  for  international  compansons:  and  taken  into  ac- 

Deductions  (from  sum  of  tier  1  and  tier  2i  '""'"'^  '"  ''^''"'^  ^'  °^^'^"  assessment  of  capital 

Investment  in  unconsolidated  subsidianes  a<;  a  nonor^    n,i^    ^r>^  h..>i.     .  .^ 

'^  3  genera,  rule   one-half  of  the  aggregate  investments  will  be  de- 
ducted from  tier  1  capital  and  one-half  from  tier  2  capital  = 


Reciprocal  holdings  of  banking  organizations  capitai  secunties 
Other  deductions  (such  as  other  subsidianes  or  joint  ventures)  as 
determined  by  supervisory  authonty. 
Total  Capital  (tier  1  *  tier  2—  deductions)  


2&nt'^^"'^  *°'  the  deduction  of  other  intangible  assets  and  residual  interests  are  set  forth  m  section 
2  Amount  ,n  excess  of  limitations  are  permitted  but  dc  not  qualify  as  capital 
3 A  proportionately  greate-- "- 


On  a  case-by-case  basis  or  as  a  matter  of  policy  after  a  formal  rule- 
making 
Must  equal  or  exceed  8%  or  welghted-nsk  assets 


B  1   of  this  appendix 


mitations  on   the  components  of 


3.  In  .Appendix  B  to  part  208.  section 
Il.b  is  revised  to  read  as  follows: 

Appendix  B  To  Part  208— Capital 
Adequacy  Guidelines  for  State  .Member 
Banks:  Tier  1  Leverage  Measure 


II.  *    *    * 

b  A  bank's  tier  1  leverage  ratio  is 
calculated  by  dividing  its  tier  1  capital 
(the  numerator  of  the  ratio)  by  its 
average  total  consolidated  assets  (the 
denominator  of  the  ratio)  The  ratio  will 
also  be  calculated  using  period-end 
assets  whenever  necessary,  on  a  case-by- 
case  basis.  For  the  purpose  of  this 
leverage  ratio,  the  definition  of  tier  1 
capital  as  set  forth  in  the  risk-based 
capital  guidelines  contained  in 
appendix  A  of  this  part  will  be  used. 2 


-  Tier  1  capital  for  state  member  banks  includes 
common  equity,  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries,  and 
qualifying  noncumulative  perpetual  preferred  stock. 
In  addition.  a?a  general  matter,  tier  1  capital 
excludes  goodwill;  amounts  of  mortgage  servicing 
assets,  nonmortgage  servicing  assets,  and  purchased 
credit  card  relationships  that,  in  the  aggregate. 
exc«*d  100  percent  of  tier  1  capital;  amounts  of 
nonmortgage  servicing  assets  and  purchased  credit 
card  relationship?  that,  in  the  aggregate,  exceed  25 
percent  of  tier  1  capital;  amounts  of  credit- 
enhancing  interesl-oniy  strips  in  excess  of  25 
percent  of  tier  1  capitai;  all  other  identifiable 


As  a  general  matter,  average  total 
consolidated  assets  are  defined  as  the 
quarterly  average  total  assets  (defined 
net  of  the  allowance  for  loan  and  lease 
losses)  reported  on  the  bank's  Reports  of 
Condition  and  Income  (Call  Reports), 
less  goodwill:  amounts  of  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  are 
in  excess  of  100  percent  of  tier  1  capital; 
amounts  of  nonmortgage  servicing 
assets,  purchased  credit  card 
relationships  that,  in  the  aggregate,  are 
in  excess  of  25  percent  of  tier  1  capital: 
amounts  of  credit-enhancing  interest- 
only  strips  that  are  in  excess  of  25 
percent  of  tier  1  capital:  all  other 
identifiable  intangible  assets:  any 
investments  in  subsidiaries  or 
associated  companies  that  the  Federal 
Resene  determines  should  be  deducted 
from  tier  1  capital;  and  deferred  tax 
assets  that  are  dependent  upon  future 
taxable  income,  net  of  their  valuation 
allowance,  in  excess  of  the  limitation  set 


intangible  assets;  and  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income,  net  of  their 
valuation  allowance,  in  excess  of  certain 
limitations.  The  Federal  Reserve  may  exclude 
certain  investments  in  subsidiaries  or  associated 
companies  as  appropriate. 


forth  in  section  II. B. 4  of  appendix  A  of 
this  part. ' 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818. 
1828(0),  labli.  1831p-l,  1843(c)(8).  1843(k). 
1844(b).  1972(1),  3106,  3108.  3310.  3331- 
3351.3907.  and  3909. 

2.  In  appendix  A  to  part  225: 

A.  The  three  introductory  paragraphs 
of  section  II,  the  first  six  paragraphs  of 
section  11. A. 1,  and  the  first  seven 
paragraphs  of  section  II. A. 2.  are  revised 
and  footnote  6  is  removed  and  reserved; 

B.  In  section  II. B.,  a  new  paragraph 
(i)(c)  is  added,  section  II.B.l.b.  and 
footnote  15  are  revised,  new  sections 

II. B. I.e.  through  II. Big.  are  added,  and 
section  II. B  4.  is  revised: 

C.  In  section  III..^.,  a  new 
undesignated  fourth  paragraph  is  added 
at  the  end  of  the  section: 

D.  In  section  lll.ff.  paragraph  3  is 
revised  and  footnote  26  is  removed,  and 
in  paragraph  4.  footnote  27  is  removed; 


'Deductions  from  tier  1  capitai  and  other 
adjustmenU  are  discussed  more  fully  in  section  II  B. 
of  appendix  A  of  this  part. 
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E.  In  section  IllC.  paragraphs  1 
through  4.  footnotes  28  through  42  are 
redesi^gnated  as  footnotes  26  through  40, 
and  paragraph  4  is  revised; 

F  In  section  HID.,  the  introductory- 
paragraph  and  paragraph  1  are  revised; 

G.  In  sections  III.D.  and  III.E.. 
footnotes  50  and  52  are  removed, 
footnote  51  is  redesignated  as  footnote 
47.  footnotes  53  through  55  are 
redesignated  as  footnotes  48  through  50; 

H.  In  sections  IV. A.  and  IV. B.. 
footnote  57  is  removed  and  footnote  56 
is  redesignated  as  footnote  51;  and 

I.  Attachment  II  is  revised. 

Appendix  A  To  Part  225 — Capital 
Adequacy  Guidelines  For  Bank  Holding 
Companies:  Risk-Based  Measure 


An  institution's  qualif>'ing  total 
capital  consists  of  two  types  of  capital 
components:  "core  capital  elements" 
(comprising  tier  1  capital)  and 
"supplementary  capital  elements" 
(comprising  tier  2  capital).  These  capital 
elements  and  the  various  limits, 
restrictions,  and  deductions  to  which 
they  are  subject,  are  discussed  below 
and  are  set  forth  in  Attachment  II 

The  Federal  Reserve  will,  on  a  case- 
by-case  basis,  determine  whether,  and  if 
so  how  much  of,  any  instrument  that 
does  not  fit  whollv  within  the  terms  of 
one  of  the  capital  categories  set  forth 
below  or  that  does  not  have  an  ability 
to  absorb  losses  commensurate  with  the 
capital  treatment  otherwise  specified 
below  will  be  counted  as  an  element  of 
tier  1  or  tier  2  capital.  In  making  such 
a  determination,  the  Federal  Reserve 
will  consider  the  similarity  of  the 
instrument  to  instruments  explicitly 
treated  in  the  guidelines,  the  ability  of 
the  instrument  to  absorb  losses  while 
the  institution  operates  as  a  going 
concern,  the  maturity  and  redemption 
features  of  the  instrument,  and  other 
relevant  terms  and  factors.  To  qualify  as 
an  element  of  tier  1  or  tier  2  capital,  a 
capital  instrument  may  not  contain  or 
be  covered  by  any  covenants,  terms,  or 
restrictions  that  are  inconsistent  with 
safe  and  sound  banking  practices. 

Redemptions  of  permanent  equity  or 
other  capital  instruments  before  stated 
maturity  could  have  a  significant  impact 
on  an  organizations  yverall  capital 
structure.  Consequently,  an  organization 
considering  such  a  step  should  consult 
with  the  Federal  Reserve  before 
redeeming  any  equity  or  debt  capital 
instrument  (prior  to  maturity)  if  such 
redemption  could  have  a  material  effect 


on  the  level  or  composition  of  the 
organization's  capital  base.^ 
***** 

A.  *    *  ^ 

1.  Core  capital  elements  (tier  1 
capital).  The  tier  1  component  of  an 
institution's  qualifying  capital  must 
represent  at  least  50  percent  of 
qualifving  total  capital  and  may  consist 
of  the  following  items  that  are  defined 
as  core  capital  elements: 

(i)  Common  stockholders'  equity; 

(ii)  Qualifving  noncumulative 
perpetual  preferred  stock  (including 
related  surplus); 

(iii)  Qualifv'ing  cumulative  perpetual 
preferred  stock  (including  related 
surplus),  subject  to  certain  limitations 
described  below;  and 

(iv)  Minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries. 

Tier  1  capital  is  generally  defined  as 
the  sura  of  core  capital  elements'*  less 
goodwill,  other  intangible  assets,  and 
interest-only  strips  receivables  that  are 
required  to  be  deducted  in  accordance 
with  section  Il.B.l.  of  this  appendix. 
***** 

2.  Supplementary  capital  elements 
(tier  2  capital).  The  tier  2  component  of 
an  institution's  qualifying  capital  may 
consist  of  the  following  items  that  are 
defined  as  supplementary'  capital 
elements: 

(i)  Allowance  for  loan  and  lease  losses 
(subject  to  limitations  discussed  below); 

(ii)  Perpetual  preferred  stock  and 
related  surplus  (subject  to  conditions 
discussed  below); 

(iii)  Hybrid  capital  instniments  (as 
defined  below),  perpetual  debt,  and 
mandatorv  convertible  debt  securities: 

(iv)  Term  subordinated  debt  and 
intermediate-term  preferred  stock, 
including  related  surplus  (subject  to 
limitations  discussed  below); 

(v)  Unrealized  holding  gains  on  equity 
securities  (subjeet  to  limitations 
discussed  in  section  II.A.2.e.  of  this 
appendix). 

"The  maximum  amount  of  tier  2 
capital  that  may  be  included  in  an 
institution's  qualif^'ing  total  capital  is 
limited  to  100  percent  of  tier  1  capital 
(net  of  goodwill,  other  intangible  assets, 
and  interest-only  strips  receivables  that 
are  required  to  be  deducted  in 


5  Consultation  would  not  ordinarily  be  necessary 
if  an  instrument  were  redeemed  with  the  proceeds 
of.  or  replaced  by.  a  like  amount  of  a  similar  or 
higher  quality  capital  instrument  and  the 
organization's  capital  position  is  considered  fully 
adequate  by  the  Federal  Reserve.  In  the  case  of 
limited-life  tier  2  instruments,  consultation  would 
generally  be  obviated  if  the  new  security  is  of  equal 
or  greater  maturity  than  the  one  it  replaces. 

"[Reserved) 


accordance  with  section  Il.B.l.  of  this 
appendix). 

***** 
0   *   *   * 

(i)*   *   * 

(c)  Certain  credit-enhancing  interest- 
onlv  strips  receivables — deducted  from 
the  sum  of  core  capital  elements  in 
accordance  with  sections  II. B. I.e. 
through  e.  of  this  appendix. 
***** 

1.  GoodmlL  other  intangible  assets, 
and  residual  interests.  *    *    * 

b.  Other  intangible  assets,  i.  All 
servicing  assets,  including  ser\'icing 
assets  on  assets  other  than  mortgages 
(i.e..  nonmortgage  servicing  assets),  are 
included  in  this  appendix  as 
identifiable  intangible  assets.  The  only 
types  of  identifiable  intangible  assets 
that  may  be  included  in.  that  is,  not 
deducted  from,  an  organization's  capital 
are  readily  marketable  mortgage 
servicing  assets,  nonmortgage  ser\'icing 
assets,  and  purchased  credit  card 
relationships.  The  total  amount  of  these 
assets  that  may  be  included  in  capital  is 
subject  to  the  limitations  described 
below  in  sections  II. Bid,  and  e.  of  this 
appendix. 

ii.  The  treatment  of  identifiable 
intangible  assets  set  forth  in  this  section 
generally  will  be  used  in  the  calculation 
of  a  bank  holding  company's  capital 
ratios  for  supervisory  and  applications 
purposes.  However,  in  making  an 
overall  assessment  of  a  bank  holding 
company's  capital  adequacy  for 
applications  purposes,  the  Board  may,  if 
it  deems  appropriate,  take  into  account 
the  quality  and  composition  of  an 
organization's  capital,  together  with  the 
qualitv  and  value  of  its  tangible  and 
intangible  assets. 

c.  Credit-enhancing  interest-only 
strips  receivables  (I/Os)  i.  Credit- 
enhancing  !/0s  are  on-balance  sheet 
assets  that,  in  form  or  in  substance, 
represent  a  contractual  right  to  receive 
some  or  all  of  the  interest  due  on 
transferred  assets  and  expose  the  bank 
holding  company  to  credit  risk  directly 
or  indirectly  associated  with  transferred 
assets  that  exceeds  a  pro  rata  share  of 
the  bank  holding  company's  claim  on 
the  assets,  whether  through 
subordination  provisions  or  other  credit 
enhancement  techniques.  Such  I/Os. 
whether  purchased  or  retained, 
including  other  similar  "spread"  assets, 
may  be  included  in,  that  is.  not 
deducted  from,  a  bank  holding 
company's  capital  subject  to  the 
limitations  described  below  in  sections 
II.B.l.d.  and  e.  of  this  appendix. 

ii.  Both  purchased  and  retained 
credit-enhancing  I/Os.  on  a  non-tax 
adjusted  basis,  are  included  in  the  total 
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amount  that  is  used  for  purposes  of 
determining  whether  a  bank  holding 
company  exceeds  the  tier  1  limitation 
described  below  in  this  section.  In 
determining  whether  an  I/O  or  other 
types  of  spread  assets  serve  as  a  credit 
enhancement,  the  Federal  Reser\'e  will 
look  to  the  economic  substance  of  the 
transaction. 

d.  Fair  value  limitation.  The  amount 
of  mortgage  ser\'icing  assets, 
nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  that 
a  bank  holding  company  mav  include  in 
capital  shall  be  the  lesser  of  90  percent 
of  their  fair  value,  as  determined  in 
accordance  with  section  Il.B.l.f  of  this 
appendix,  or  100  percent  of  their  book 
value,  as  adjusted  for  capital  purposes 
in  accordance  with  the  instructions  to 
the  Consolidated  Financial  Statements 
for  Bank  Holding  Companies  (FR  Y-9C 
Report).  The  amount  of  credit- 
enhancing  I/Os  that  a  bank  holding 
company  may  include  in  capital  shall  be 
its  fair  value.  If  both  the  application  of 
the  limits  on  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  and 
the  ad)ustment  of  the  balance  sheet 
amount  for  these  assets  would  result  in 
an  amount  being  deducted  from  capital, 
the  bank  holding  company  would 
deduct  only  the  greater  of  the  two 
amounts  ft-om  its  core  capital  elements 
in  determining  tier  1  capital. 

e.  Tier  1  capital  limitation,  i.  The  total 
amount  of  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  that 
may  be  included  in  capital,  in  the 
aggregate,  caiuiot  exceed  100  percent  of 
tier  1  capital.  Nonmortgage  servicing 
assets  and  purchased  credit  card 
relationships  are  subject,  in  the 
aggregate,  to  a  separate  sublimit  of  25 
percent  of  tier  1  capital.  In  addition,  the 
total  amount  of  credit-enhancing  I/Os 
(both  purchased  and  retained)  that  may 
be  included  in  capital  caimot  exceed  25 
percent  of  tier  1  capital.''' 

ii.  For  purposes  of  calculating  these 
limitations  on  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  purchased 
credit  card  relationships,  and  credit- 
enhancing  I/Os.  tier  1  capital  is  defined 


'^  Amounts  of  senicing  assets,  purchased  credit 
card  relationships,  and  credit-enhancing  I/Os  (both 
retained  and  purchased)  in  excess  of  these 
limitations  as  well  as  all  other  identifiable 
intangible  assets,  including  core  deposit  intangibles 
and  favorable  leaseholds,  are  to  be  deducted  from 
a  bank  holding  company's  core  capital  elements  in 
determining  tier  1  capital.  However,  identifiable 
intangible  assets  (other  than  mortgage  servicmg 
assets  and  purchased  credit  card  relationships) 
acquired  on  or  before  February  19,  1992.  generalU 
will  not  be  deducted  from  capital  for  supervisory 
purposes,  although  they  will  continue  to  be 
deduded  for  applications  purposes. 


as  the  sum  of  core  capital  elements,  net 
of  goodwill,  and  net  of  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships,  prior  to  the  deduction  of 
any  disallowed  mortgage  sen-icing 
assets,  any  disallowed  nonmortgage 
ser\-icing  assets,  any  disallowed 
purchased  credit  card  relationships,  any 
disallowed  credit-enhancing  I/Os  (both' 
purchased  and  retained),  and  any 
disallowed  deferred -tax  assets, 
regardless  of  the  date  acquired. 

iii.  Bank  holding  companies  may  elect 
to  deduct  disallowed  mortgage  ser\-icing 
assets,  disallowed  nonmortgage 
servicing  assets,  and  disallowed  credit- 
enhancing  I/Os  (both  purchased  and 
retained)  on  a  basis  that  is  net  of  any 
associated  deferred  tax  liability. 
Deferred  tax  liabilities  netted  in  this 
maimer  cannot  also  be  netted  against 
deferred-tax  assets  when  determining 
the  amount  of  deferred-tax  assets  that 
are  dependent  upon  future  taxable 
income, 

f  Valuation.  Bank  holding  companies 
must  review  the  book  value  of  all 
intangible  assets  at  least  quarterly  and 
make  ad)ustments  to  these  values  as 
necessar>'.  The  fair  value  of  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  purchased  credit  card 
relationships,  and  credit-enhancing  I/Os 
also  must  be  determined  at  least 
quarterly.  This  determination  shall 
include  adjustments  for  any  significant 
changes  in  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  account 
attrition  rates.  Examiners  will  review 
both  the  book  value  and  the  fair  value 
assigned  to  these  assets,  together  with 
supporting  documentation,  during  the 
inspection  process.  In  addition,  the 
Federal  Reser\'e  may  require,  on  a  case- 
by-case  basis,  an  independent  valuation 
of  a  bank  holding  company's  intangible 
assets  or  credit-enhancing  I/Os. 

g.  Growing  organizations.  Consistent 
with  long-standing  Board  policy, 
banking  organizations  experiencing 
substantial  growth,  whether  internally 
or  by  acquisition,  are  expected  to 
maintain  strong  capital  positions 
substantially  above  minimum 
supervisor^'  levels,  without  significant 
reliance  on  intangible  assets  or  credit- 
enhancing  I/Os. 

4.  Deferred-tax  assets  a.  The  amount 
of  deferred-tax  assets  that  is  dependent 
upon  future  taxable  income,  net  of  the 
valuation  allowance  for  deferred-tax 
assets,  that  may  be  included  in,  that  is. 
not  deducted  from,  a  bank  holding 
company's  capital  may  not  exceed  the 
lesser  of; 


i.  The  amount  of  these  deferred-tax 
assets  that  the  bank  holding  company  is 
expected  to  realize  within  one  year  of 
the  calendar  quarter-end  date,  based  on 
its  projections  of  future  taxable  income 
for  that  year.23  or 

ii.  10  percent  of  tier  1  capital. 

b.  The  reported  amount  of  deferred- 
tax  assets,  net  of  any  valuation 
allowance  for  deferred-tax  assets,  in 
excess  of  the  lesser  of  these  two 
amounts  is  to  be  deducted  ft-om  a 
banking  organization's  core  capital 
elements  in  determining  tier  1  capital. 
For  purposes  of  calculating  the  10 
percent  limitation,  tier  1  capital  is 
defined  as  the  sum  of  core  capital 
elements,  net  of  goodwill  and  net  of  all 
identifiable  intangible  assets  other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships,  prior  to  the 
deduction  of  any  disallowed  mortgage 
servicing  assets,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  purchased  credit  card 
relationships,  any  disallowed  credit- 
enhancing  I/Os.  and  any  disallowed 
deferred-tax  assets  There  generally  is 
no  limit  in  tier  1  capital  on  the  amount 
of  deferred-tax  assets  that  can  be 
realized  from  taxes  paid  in  prior  carr>- 
back  years  or  from  future  reversals  of 
existing  taxable  temporary'  differences. 
•         *         *         *         . 

///.  •   *   ♦ 

A   *    *    * 

The  Federal  Reserve  will,  on  a  case- 
by-case  basis,  determine  the  appropriate 
risk  weight  for  any  asset  or  credit 
equivalent  amount  of  an  off-balance 
sheet  item  that  does  not  fit  wholly 
within  the  terms  of  one  of  the  risk 
weight  categories  set  forth  below  or  that 
imposes  risks  on  a  bank  holding 
company  that  are  incommensurate  with 
the  risk  weight  otherwise  specified 
below  for  the  asset  or  off-balance  sheet 
item  In  addition,  the  Federal  Reserve 
will,  on  a  case-by-case  basis,  determine 
the  appropriate  credit  conversion  factor 


*'  To  determine  the  amount  of  expected  deferred- 
tax  assets  realizable  in  the  next  12  months,  an 
Institution  should  assume  that  all  existing 
temporary  differences  fully  reverse  as  of  the  report 
date.  Projected  future  taxable  income  should  not 
include  net  operating  loss  carry -forwards  to  be  used 
during  that  year  or  the  amount  of  existing 
temporary  differences  a  bank  holding  company 
expects  to  reverse  within  the  year.  .Such  projections 
should  include  the  estimated  effect  of  tax-planning 
strategies  that  the  organization  expects  to 
implement  to  realize  net  operating  losses  or  tax- 
credit  carry-forwards  that  would  otherv»-ise  expire 
during  the  year.  Institutions  do  not  have  to  prepare 
a  new  12-month  projection  each  quarter.  Rather,  on 
interim  report  dates,  institutions  mav  use  the 
future-taxable  income  projections  for  their  current 
fiscal  year,  adjusted  for  any  significant  changes  that 
have  occurred  or  are  expected  to  occur. 
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for  anv  off-balance  sheet  item  that  does 
not  fit  wholly  within  the  terms  of  one 
of  the  credit  conversion  factors  set  forth 
below  or  that  imposes  risks  on  a 
banking  organization  that  are 
incommensurate  with  the  credit 
conversion  factors  otherwise  specified 
below  for  the  off-balance  sheet  item.  In 
making  such  a  determination,  the 
Federal  Reserve  will  consider  the 
similarity  of  the  asset  or  off-balance 
sheet  item  to  assets  or  off-balance  sheet 
items  explicitly  treated  in  the 
guidelines,  as  well  as  other  relevant 
factors. 
«         *         *         *         * 

B.  *   *   * 

3  Recourse  obligations,  direct  credit 
substitutes,  residual  interests,  and  asset- 
and  mortgage-backed  securities  Direct 
credit  substitutes,  assets  transferred 
with  recourse,  and  securities  issued  in 
connection  with  asset  securitizations 
and  structured  financings  are  treated  as 
described  below.  The  term  "asset 
securitizations"  or  "securitizations"  in 
this  rule  includes  structured  financings, 
as  well  as  asset  securitization 
transactions 

a.  Definitions — i.  Credit  derivative 
means  a  contract  that  allows  one  party 
(the  "protection  purchaser")  to  transfer 
the  credit  risk  of  an  asset  or  off-balance 
sheet  credit  exposure  to  another  party 
(the  "protection  provider").  The  value 
of  a  credit  derivative  is  dependent,  at 
least  in  part,  on  the  credit  performance 
of  the  "reference  asset," 

ii.  Credit-enhancing  representations 
and  warranties  means  representations 
and  warranties  that  are  made  or 
assumed  in  connection  with  a  transfer 
of  assets  (including  loan  servicing 
assets]  and  that  obligate  the  bank 
holding  company  to  protect  investors 
from  losses  arising  from  credit  risk  in 
the  assets  transferred  or  the  loans 
serviced.  Credit-enhancing 
representations  and  warranties  include 
promises  to  protect  a  party  from  losses 
resulting  from  the  default  or 
nonperformance  of  another  party  or 
from  an  insufficiency  in  the  value  of  the 
collateral.  Credit-enhancing 
representations  and  warranties  do  not 
include; 

1   Early  default  clauses  and  similar 
warranties  that  permit  the  return  of,  or 
premium  refund  clauses  covering.  1—4 
family  residential  first  mortgage  loans 
that  qualify  for  a  50  percent  risk  weight 
for  a  period  not  to  exceed  120  days  from 
the  date  of  transfer.  These  warranties 
mav  cover  only  those  loans  that  were 
originated  within  1  year  of  the  date  of 
transfer; 

2.  Premium  refund  clauses  that  cover 
assets  guaranteed,  in  whole  or  in  part, 


by  the  US  Government,  a  U.S. 
Government  agency  or  a  government- 
sponsored  enterprise,  provided  the 
premium  refund  clauses  are  for  a  period 
not  to  exceed  120  days  from  the  date  of 
transfer;  or 

3.  Warranties  that  permit  the  return  of 
assets  in  instances  of  misrepresentation, 
fraud  or  incomplete  documentation. 

iii.  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  holding 
companv  assumes,  in  form  or  in 
substance,  credit  risk  associated  with  an 
on-  or  off-balance  sheet  credit  exposure 
that  was  not  previously  owned  by  the 
bank  holding  company  (third-party 
asset)  and  the  risk  assumed  by  the  bank 
holding  company  exceeds  the  pro  rata 
share  of  the  bank  holding  company's 
interest  in  the  third-party  asset.  If  the 
bank  holding  company  has  no  claim  on 
the  third-party  asset,  then  the  bank 
holding  company's  assumption  of  any 
credit  risk  with  respect  to  the  third- 
partv  asset  is  a  direct  credit  substitute. 
Direct  credit  substitutes  include,  but  are 
not  limited  to: 

2.  Financial  standby  letters  of  credit 
that  support  financial  claims  on  a  third 
party  that  exceed  a  bank  holding 
company's  pro  rata  share  of  losses  in 
the  financial  claim; 

2.  Guarantees,  surety  arrangements, 
credit  derivatives,  and  similar 
instruments  backing  financial  claims 
that  exceed  a  bank  holding  company's 
pro  rata  share  in  the  financial  claim; 

3.  Purchased  subordinated  interests  or 
securities  that  absorb  more  than  their 
pro  rata  share  of  losses  from  th^ 
underlying  assets: 

4.  Credit  derivative  contracts  under 
which  the  bank  holding  company 
assumes  more  than  its  pro  rata  share  of 
credit  risk  on  a  third  party  exposure: 

5.  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party; 

6.  Purchased  loan  servicing  assets  if 
the  servicer  is  responsible  for  credit 
losses  or  if  the  servicer  makes  or 
assumes  credit-enhancing 
representations  and  warranties  with 
respect  to  the  loans  serviced.  Mortgage 
servicer  cash  advances  that  meet  the 
conditions  of  section  III.B.S.a.viii.  of   ' 
this  appendix  are  not  direct  credit 
substitutes:  and 

7.  Clean-up  calls  on  third  party  assets 
are  direct  credit  substitutes.  Clean-up 
calls  that  are  10  percent  or  less  of  the 
original  pool  balance  that  are 
exercisable  at  the  option  of  the  bank 
holding  company  are  not  direct  credit 
substitutes. 

iv.  Externally  rated  means  that  an 
instrument  or  obligation  has  received  a 
credit  rating  from  a  nationally- 


recognized  statistical  rating 
organization. 

v.  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an 
off-balance  sheet  item:  the  amortized 
cost  of  an  asset  not  held  for  trading 
purposes;  and  the  fair  value  of  a  trading 
asset. 

vi.  Financial  asset  means  cash  or 
other  monetary  instrument,  evidence  of 
debt,  evidence  of  an  ownership  interest 
in  an  entity,  or  a  contract  that  conveys 
a  right  to  receive  or  exchange  cash  or 
another  financial  instrument  from 
another  party. 

vii.  Financial  standby  letter  of  credit 
means  a  letter  of  credit  or  similar 
arrangement  that  represents  an 
irrevocable  obligation  to  a  third-party 
beneficiary: 

2.  To  repav  money  borrowed  by,  or 
advanced  to,  or  for  the  account  of,  a 
second  party  (the  account  party),  or 

2.  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the 
account  party  fails  to  fulfill  its 
obligation  to  the  beneficiary. 

viii.  Mortgage  senicer  cash  advance 
means  funds  that  a  residential  mortgage 
loan  ser\'icer  advances  to  ensure  an 
uninterrupted  flow  of  payments, 
including  advances  made  to  cover 
foreclosure  costs  or  other  expenses  to 
facilitate  the  timely  collection  of  the 
loan.  A  mortgage  servicer  cash  advance 
is  not  a  recourse  obligation  or  a  direct 
credit  substitute  if: 

1 .  The  servicer  is  entitled  to  full 
reimbursement  and  this  right  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool;  or 

2.  For  anv  one  loan,  the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  balance  of  that  loan. 

ix.  Nationally  recognized  statistical 
rating  organization  (NRSRO)  means  an 
entity  recognized  by  the  Division  of 
Market  Regulation  of  the  Securities  and 
Exchange  Commission  (or  any  successor 
Division)  (Commission)  as  a  nationally 
recognized  statistical  rating  organization 
for  various  purposes,  including  the 
Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers. 

X.  Recourse  means  the  retention,  by  a 
bank  holding  company,  in  form  or  in 
substance,  of  any  credit  risk  directly  or 
indirectly  associated  with  an  asset  it  has 
transferred  and  sold  that  exceeds  a  pro 
rata  share  of  the  banking  organization's 
claim  on  the  asset.  If  a  banking 
organization  has  no  claim  on  a 
transferred  asset,  then  the  retention  of 
any  risk  of  credit  loss  is  recourse.  A 
recourse  obligation  typically  arises 
when  a  bank  holding  company  transfers 
assets  and  retains  an  explicit  obligation 
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to  repurchase  the  assets  or  absorb  losses 
due  to  a  default  on  the  payment  of 
principal  or  interest  or  anv  other 
deficiency  in  the  performance  of  the 
underlying  obligor  or  some  other  party. 
Recourse  may  also  exist  implicitlv  if  a 
bank  holding  company  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold. 
The  following  are  examples  of  recourse 
arrangements: 

1.  Credit-enhancing  representations 
and  warranties  made  on  the  transferred 
assets; 

2.  Loan  servicing  assets  retained 
pursuant  to  an  agreement  under  which 
the  bank  holding  company  will  be 
responsible  for  credit  losses  associated 
with  the  loans  being  serviced.  Mortgage 
servicer  cash  advances  that  meet  the 
conditions  of  section  III. B. 3. a. viii.  of 
this  appendix  are  not  recourse 
arrangements: 

3.  Retained  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying 
assets; 

4.  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet: 

5.  Loan  strips  sold  without 
contractual  recourse  where  the  maturity 
of  the  transferred  loan  is  shorter  than 
the  maturity  of  the  commitment  under 
which  the  loan  is  drawn: 

6.  Credit  derivatives  issued  that 
absorb  more  than  the  bank  holding 
company's  pro  rata  share  of  losses  from 
the  transferred  assets;  and 

7.  Clean-up  calls  at  inception  that  are 
greater  than  10  percent  of  the  balance  of 
the  original  pool  of  transferred  loans 
Clean-up  calls  that  are  10  percent  or  less 
of  the  original  pool  balance  that  are 
exercisable  at  the  option  of  the  bank 
holding  company  are  not  recourse 
arrangements. 

xi.  Residual  interest  means  any  on- 
balance  sheet  asset  that  represents  an 
interest  (including  a  beneficial  interest) 
created  by  a  transfer  that  qualifies  as  a 
sale  (in  accordance  with  generally 
accepted  accounting  principles)  of 
financial  assets,  whether  through  a 
securitization  or  otherwise,  and  that 
exposes  the  bank  holding  company  to 
credit  risk  directly  or  indirectly 
associated  with  the  transferred  assets 
that  exceeds  a  pro  rata  share  of  the  bank 
holding  company's  claim  on  the  assets, 
whether  through  subordination 
provisions  or  other  credit  enhancement 
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techniques  Residual  interests  generally 
include  credit-enhancing  I/Os.  spread 
accounts,  cash  collateral  accounts. 
retained  subordinated  interests,  other 
forms  of  over-collateralization,  and 
similar  assets  that  hmction  as  a  credit 
enhancement.  Residual  interests  further 
include  those  exposures  that,  in 
substance,  cause  the  bank  holding 
company  to  retain  the  credit  risk  of  an 
asset  or  exposure  that  had  qualified  as 
a  residual  interest  before  it  was  sold 
Residual  interests  generally  do  not 
include  interests  purchased  from  a  third 
party,  except  that  purchased  credit- 
enhancing  I/Os  are  residual  interests  for 
purposes  of  this  appendix 

xii.  Risk  participation  means  a 
participation  in  which  the  originating 
party  remains  liable  to  the  beneficiary 
for  the  full  amount  of  an  obligation  (e.g., 
a  direct  credit  substitute) 
notwithstanding  that  another  party  has 
acquired  a  participation  in  that 
obligation. 

xiii.  Securitization  means  the  pooling 
and  repackaging  by  a  special  purpose 
entity  of  assets  or  other  credit  exposures 
into  securities  that  can  be  sold  to 
investors.  Securitization  includes 
transactions  that  create  stratified  credit 
risk  positions  whose  performance  is 
dependent  upon  an  underlying  pool  of 
credit  exposures,  including  loans  and 
commitments 

xiv.  Structured  finance  program 
means  a  program  where  receivable 
interests  and  asset-backed  securities 
issued  by  multiple  participants  are 
purchased  by  a  special  purpose  entity 
that  repackages  those  exposures  into' 
securities  that  can  be  sold  to  investors. 
Structured  finance  programs  allocate 
credit  risks,  generally,  between  the 
participants  and  credit  enhancement 
provided  to  the  program. 

xv.  Traded  position  means  a  position 
that  is  externally  rated,  and  is  retained, 
assumed,  or  issued  in  connection  with 
an  asset  securitization,  where  there  is  a 
reasonable  expectation  that,  in  the  near 
future,  the  rating  will  be  relied  upon  by 
unaffiliated  investors  to  purchase  the 
position:  or  an  unaffiliated  third  party  to 
enter  into  a  transaction  involving  the 
position,  such  as  a  purchase,  loan,  or 
repurchase  agreement. 

D.  Credit  equivalent  amounts  and  risk 
weight  of  recourse  obligations  and  direct 
credit  substitutes  i.  Credit  equivalent 
amount.  Except  as  otherwise  provided 
in  sections  III.B.3.C.  through  f.  and 


III  B  5  of  this  appendix,  the  credit- 
equivalent  amount  for  a  recourse 
obligation  or  direct  credit  substitute  is 
the  full  amount  of  the  credit-enhanced 
assets  for  which  the  bank  holding 
company  directly  or  indirectly  retains  or 
assumes  credit  risk  multiplied  by  a  100 
percent  conversion  factor. 

ii.  Risk-weight  factor  To  determine 
the  bank  holding  company  s  risk-weight 
factor  for  off-balance  sheet  recourse 
obligations  and  direct  credit  substitutes, 
the  credit  equivalent  amount  is  assigned 
to  the  risk  category  appropriate  to  the 
obligor  in  the  underlying  transaction, 
after  considering  any  associated 
guarantees  or  collateral.  For  a  direct 
credit  substitute  that  is  an  on-balance 
sheet  asset  {e.g.,  a  purchased 
subordinated  security),  a  bank  holding 
company  must  calculate  risk-weighted 
assets  using  the  amount  of  the  direct 
credit  substitute  and  the  full  amount  of 
the  assets  it  supports,  i.e.,  all  the  more 
senior  positions  in  the  structure.  The 
treatment  of  direct  credit  substitutes 
that  have  been  syndicated  or  in  which 
risk  participations  have  been  conveyed 
or  acquired  is  set  forth  in  section  IH.D.l 
of  this  appendix 

c.  Externally-rated  positions:  credit- 
equivalent  amounts  and  risk  weights  of 
recourse  obligations,  direct  credit 
substitutes,  residual  interests,  and  asset- 
and  mortgage-backed  securities 
(including  asset-backed  commercial 
paper h-\.  Traded  positions.  With 
respect  to  a  recourse  obligation,  direct 
credit  substitute,  residual  interest  (other 
than  a  credit-enhancing  I/Ostrip)  or 
asset-  and  mortgage-backed  security 
(including  asset-backed  commercial 
paper)  that  is  a  traded  position  and  that 
has  received  an  external  rating  on  a 
long-term  position  that  is  one  grade 
below  investment  grade  or  better  or  a 
short-term  rating  that  is  investment 
grade,  the  bank  holding  company  may 
multiply  the  face  amount  of  the  position 
by  the  appropriate  risk  weight, 
determined  in  accordance  with  the 
tables  below    Stripped  mortgage-backed 
securities  and  other  similar  instruments, 
such  as  interest-only  or  principal-only 
strips  that  are  not  credit  enhancements, 
must  be  assigned  to  the  100  percent  risk 
category.  If  a  traded  position  has 
received  more  than  one  external  rating, 
the  lowest  single  rating  will  apply. 


Long-term  rating  category 


Examples 


Highest  or  second  highest  investment  grade 

Third  highest  investment  grade 

Lowest  Investment  grade 

One  category  below  investment  grade  


Risk  weight 
(In  percent! 


AAA,  AA 

A 

BBB 

BB  


20 

50 

100 

200 
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Short-tetm  rating 


Highest  investment  grade      

Second  highest  investment  grade 
Lowest  investment  grade  


Examples 


Risk  weight 
(In  percent) 


A-1 .  P-1 
A-2.  P-2 
A-3,  P-3 


20 

50 

100 


ii.  Son-tmdpri  positions.  A  recourse 
obligation,  direct  credit  substitute,  or 
residual  interest  (but  not  a  credit- 
enhancing  I/O  strip)  extended  in 
connection  with  a  securitization  that  is 
not  a  traded  position  may  be  assigned  a 
risk  weight  in  accordance  with  section 
III.B.3.c.i.  of  this  appendix  if: 

1   It  has  been  externallv  rated  bv  more 
than  one  NRSRO: 

J  It  has  received  an  external  rating  on 
d  lung-term  position  that  is  one  grade 
below  investment  grade  or  better  or  on 
a  short-term  position  that  is  investment 
grade  bv  all  NRSROs  providing  a  rating; 

J  The  ratings  are  publicly  available: 
and 

4.  The  ratings  are  based  on  the  same 
criteria  used  to  rate  traded  positions. 

If  the  ratings  are  different,  the  lowest 
rating  will  determine  the  risk  categor\' 
to  which  the  recourse  obligation,  direct 
credit  substitute,  or  residual  interest 
will  be  assigned. 

d  Senior  positionf:  not  externally 
rated.  For  a  recourse  obligation,  direct 
credit  substitute,  residual  interest,  or 
asset-or  mortgage-backed  security  that  is 
not  externally  rated  but  is  senior  or 
preferred  in  all  features  to  a  traded 
position  (including  collateralization  and 
maturity),  a  bank  holding  company  may 
applv  a  risk  weight  to  the  face  amount 
of  the  senior  position  in  accordance 
with  section  IlI.B.S.c.i.  of  this  appendix, 
based  on  the  traded  position,  subject  to 
any  current  nr  prospective  supervisory 
guidance  and  the  bank  holding 
companv  satisfving  the  Federal  Reserve 
that  this  treatment  is  appropriate.  This 


section  will  apply  only  if  the  traded 
subordinated  position  provides 
substantive  credit  support  to  the 
unrated  position  until  the  uiuated 
position  matures. 

e.  Capital  requirement  for  residual 
interests— I.  Capital  requirement  for 
credit-enhancing  I/O  strips.  After 
applying  the  concentration  limit  to 
credit-enhancing  I/O  strips  (both 
purchased  and  retained)  in  accordance 
with  sections  II.B.2.C.  through  e.  of  this 
appendix,  a  bank  holding  company 
must  maintain  risk-based  capital  for  a 
credit-enhancing  I/O  strip  (both 
purchased  and  retained),  regardless  of 
the  external  rating  on  that  position, 
equal  to  the  remaining  amount  of  the 
credit-enhancing  I/O  (net  of  any  existing 
associated  deferred  tax  liability),  even  if 
the  amount  of  risk-based  capital 
required  to  be  maintained  exceeds  the 
full  risk-based  capital  requirement  for 
the  assets  transferred.  Transactions  that, 
in  substance,  result  in  the  retention  of 
credit  risk  associated  with  a  transferred 
credit-enhancing  I/O  strip  will  be 
treated  as  if  the  credit-enhancing  I/O 
strip  was  retained  by  the  bank  holding 
company  and  not  transferred. 

ii.  Capital  requirement  for  other 
residual  interests.  3.  If  a  residual 
interest  does  not  meet  the  requirements 
of  sections  III.B.3.C.  or  d.  of  this 
appendix,  a  bank  holding  must  maintain 
risk-based  capital  equal  to  the  remaining 
amount  of  the  residual  interest  that  is 
retained  on  the  balance  sheet  (net  of  any 
existing  associated  deferred  tax 


liability),  even  if  the  amount  of  risk- 
based  capital  required  to  be  maintained 
exceeds  the  full  risk-based  capital 
requirement  for  the  assets  transferred. 
Transactions  that,  in  substance,  result  in 
the  retention  of  credit  risk  associated 
with  a  transferred  residual  interest  will 
be  treated  as  if  the  residual  interest  was 
retained  bv  the  bank  holding  company 
and  not  transferred. 

2.  Where  the  aggregate  capital 
requirement  for  residual  interests  and 
other  recourse  obligations  in  connection 
with  the  same  transfer  of  assets  exceed 
the  full  risk-based  capital  requirement 
for  those  assets,  a  bank  holding 
companv  must  maintain  risk-based 
capital  equal  to  the  greater  of  the  risk- 
based  capital  requirement  for  the 
residual  interest  as  calculated  under 
section  III.B.3.e.ii.J.  of  this  appendix  or 
the  full  risk-based  capital  requirement 
for  the  assets  transferred. 

f.  Positions  that  are  not  rated  by  an 
NHSRO.  A  position  (but  not  a  residual 
interest)  maintained  in  connection  with 
a  securitization  and  that  is  not  rated  by 
a  NRSRO  may  be  risk-weighted  based 
on  the  bank  holding  company's 
determination  of  the  credit  rating  of  the 
position,  as  specified  in  the  table  below, 
multiplied  bv  the  face  amount  of  the 
position.  In  order  to  obtain  this 
treatment,  the  bank  holding  company's 
system  for  determining  the  credit  rating 
of  the  position  must  meet  one  of  the 
three  alternative  standards  set  out  in 
sections  lII.B.3.f.i.  through  III.B.3.f.iii.  of 
this  appendix. 


Rating  category 


Highest  or  second  highest  investment  grade 

Third  highest  investment  grade 

Lowest  investment  grade  

One  category  t)elow  investment  grade  


Examples 


Risk  weight 
(In  percent) 


AAA.  AA 

A 

BBB 

88  


100 
100 
100 
200 


1   Intfrnal  risk  rating  used  for  asset- 
bucked  prngrtims  A  direct  credit 
substitute  (other  than  a  purchased 
credit-enhancing  I/O)  is  assumed  in 
connection  with  an  asset-backed 
commercial  paper  program  sponsored 
bv  the  bank  holding  company  and  the 
bank  holding  company  is  able  to 
demonstrate  to  the  satisfaction  of  the 
Federal  Reserve,  prior  to  relying  upon 
its  use.  that  the  bank  holding  company's 


internal  credit  risk  rating  system  is 
adequate.  Adequate  internal  credit  risk 
rating  systems  usually  contain  the 
following  criteria; 

1.  The  internal  credit  risk  system  is  an 
integral  part  of  the  bank-holding 
company's  risk  management  system, 
which  explicitly  incorporates  the  full 
range  of  risks  arising  from  a  bank 
holding  company's  participation  in 
securitization  activities; 


2.  Internal  credit  ratings  are  linked  to 
measurable  outcomes,  such  as  the 
probability  that  the  position  will 
experience  any  loss,  the  position's 
expected  loss  given  default,  and  the 
degree  of  variance  in  losses  given 
default  on  that  position; 

3.  The  bank  holding  company's 
internal  credit  risk  system  must 
separately  consider  the  risk  associated 
with  the  underlying  loans  or  borrowers, 
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and  the  risk  associated  with  the 
structure  of  a  particular  securitization 
transaction; 

4.  The  bank  holding  company's 
internal  credit  risk  system  must  identify' 
gradations  of  risk  among  'pass"  assets 
and  other  risk  positions; 

5.  The  bank  holding  companv  must 
have  clear,  explicit  criteria  diafare  used 
to  classify-  assets  into  each  internal  risk 
grade,  including  subjective  factors; 

6.  The  bank  holding  company  must 
have  independent  credit  risk 
management  or  loan  review  personnel 
assigning  or  reviewing  the  credit  risk 
ratings; 

7.  The  bank  holding  company  must 
have  an  internal  audit  procedure  that 
periodically  verifies  that  the  internal 
credit  risk  ratings  are  assigned  in 
accordance  with  the  established  criteria; 

8.  The  bank  holding  companv  must 
monitor  the  performance  of  the  internal 
credit  risk  ratings  assigned  to  nonrated, 
nontraded  direct  credit  substitutes  over 
time  to  determine  the  appropriateness  of 
the  initial  credit  risk  rating  assignment 
and  adjust  individual  credit  risk  ratings, 
or  the  overall  internal  credit  risk  ratings 
system,  as  needed;  and 

9.  The  internal  credit  risk  system 
must  make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  conservative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  NRSROs. 

ii.  Program  Ratings.  A  direct  credit 
substitute  or  recourse  obligation  (other 
than  a  residual  interest)  is  assumed  or 
retained  in  connection  with  a  structured 
finance  program  and  a  NRSRO  has 
reviewed  the  terms  of  the  program  and 
stated  a  rating  for  positions  associated 
with  the  program.  If  the  program  has 
options  for  different  combinations  of 
assets,  standards,  internal  credit 
enhancements  and  other  relevant 
factors,  and  the  NRSRO  specifies  ranges 
of  rating  categories  to  them,  the  bank 
holding  company  may  apply  the  rating 
category  that  corresponds  to  the  bank 
holding  company's  position.  In  order  to 
rely  on  a  program  rating,  the  bank 
holding  company  must  demonstrate  to 
the  Federal  Reserve's  satisfaction  that 
the  credit  risk  rating  assigned  to  the 
program  meets  the  same  standards 
generally  used  by  NRSROs  for  rating 
traded  positions.  The  bank  holding 
company  must  also  demonstrate  to  the 
Federal  Reserve's  satisfaction  that  the 
criteria  underiying  the  NRSRO's 
assignment  of  ratings  for  the  program 
are  satisfied  for  the  particular  position. 
If  a  bank  holding  company  participates 
in  a  securitization  sponsored  bv  another 
party,  the  Federal  Reserve  may 
authorize  the  bank  holding  company  to 
use  this  approach  based  on  a 


programmatic  rating  obtained  by  the 
sponsor  (jf  the  program. 

iii.  Computer  Program  The  bank 
holding  company  is  using  an  acceptable 
credit  assessment  computer  program  to 
determine  the  rating  of  a  direct  credit 
substitute  or  recourse  obligation  (but  not 
residual  interest)  issued  in  connection 
with  a  structured  finance  program.  A 
NRSRO  must  have  developed  the 
computer  program,  and  the  bank 
holding  company  must  demonstrate  to 
the  Federal  Reserve's  satisfaction  that 
ratings  under  the  program  correspond 
credibly  and  reliably  with  the  rating  of 
traded  positions. 

g.  Limitations  on  risk-based  capital 
requirements— i.  Low-level  exposure  If 
the  maximum  contractual  exposure  to 
loss  retained  or  assumed  by  a  bank 
holding  company  in  connection  with  a 
recourse  obligation  or  a  direct  credit 
substitute  is  less  than  the  effective  risk- 
based  capital  requirement  for  the 
enhanced  assets,  the  risk-based  capital 
requirement  is  limited  to  the  maximum 
contractual  exposure,  less  any  liability 
account  established  in  accordance  with 
generally  accepted  accounting 
principles.  This  limitation  does  not 
apply  when  a  bank  holding  companv 
provides  credit  enhancement  beyond 
any  contractual  obligation  to  support 
assets  it  has  sold 

ii.  Mortgage-related  securities  or 
participation  certificates  retained  m  a 
mortgage  loan  swap  If  a  bank  holding 
company  holds  a  mortgage-related 
security  or  a  participation  certificate  as 
a  result  of  a  mortgage  loan  swap  with 
recourse,  capital  is  required  to  support 
the  recourse  obligation  plus  the 
percentage  of  the  mortgage-related 
security  or  participation  certificate  that 
is  not  covered  by  the  recourse 
obligation.  The  total  amount  of  capital 
required  for  the  on-balance  sheet  asset 
and  the  recourse  obligation,  however,  is 
limited  to  the  capital  requirement  for 
the  underlying  loans,  calculated  as  if  the 
organization  continued  to  hold  these 
loans  as  on-balance  sheet  assets 

iii.  Related  on-balance  sheet  assets  If 
a  recourse  obligation  or  direct  credit 
substitute  subject  to  section  III.B.3  of 
this  appendix  also  appears  as  a  balance 
sheet  asset,  the  balance  sheet  asset  is  not 
included  in  an  organization's  risk- 
weighted  assets  to  the  extent  the  value 
of  the  balance  sheet  asset  is  already 
included  in  the  off-balance  sheet  credit 
equivalent  amount  for  the  recourse 
obligation  or  direct  credit  substitute, 
except  in  the  case  of  loan  servicing 
assets  and  similar  arrangements  with 
embedded  recourse  obligations  or  direct 
credit  substitutes.  In  that  case,  both  the 
on-balance  sheet  assets  and  the  related 
recourse  obligations  and  direct  credit 


substitutes  are  incorporated  into  the 
risk-based  capital  calculation. 


4,  Category  4:  100  percent,  a.  All 
assets  not  included  in  the  categories 
above  are  assigned  to  this  categon,'. 
which  comprises  standard  risk  assets. 
The  bulk  of  the  assets  typically  found  in 
a  loan  portfolio  would  be  assigned  to 
the  TOO  percent  categor\ 

b.  This  category  includes  long-term 
claims  on.  and  the  portions  of  long-term 
claims  that  are  guaranteed  bv.  non- 
OECD  banks,  and  all  claims  on  non- 
OECD  central  governments  that  entail 
some  degree  of  transfer  risk. '"  This 
category  includes  all  claims  on  foreign 
and  domestic  private-sector  obligors  not 
included  in  the  categories  above 
(including  loans  to  nondepository 
financial  institutions  and  bank  holding 
companies),  claims  on  cumniercial  firms 
owned  by  the  public  sector;  customer 
liabilities  to  the  organization  on 
acceptances  outstanding  involving 
standard  risk  claims;-"'  investments  in 
fixed  assets,  premises,  and  other  real 
estate  owned;  common  and  preferred 
stock  of  corporations,  including  stock 
acquired  for  debts  previously 
contracted;  all  stripped  mortgage-backed 
securities  and  similar  instruments:  and 
commercial  and  consumer  loans  (except 
those  assigned  to  lower  risk  categories 
due  to  recognized  guarantees  or 
collateral  and  loans  secured  by 
residential  property  that  qualify-  for  a 
lower  risk  weight) 

c.  Also  included  in  this  category  are 
industrial-development  bonds  and 
similar  obligations  issued  under  the 
auspices  of  states  or  political 
subdivisions  of  the  OECD-based  group 
of  countries  for  the  benefit  of  a  private 
party  or  enterprise  where  that  party  or 
enterprise,  not  the  government  entity,  is 
obligated  to  pay  the  principal  and 
interest,  and  all  obligations  of  states  or 
political  subdivisions  of  countries  that 
do  not  belong  to  the  OECD-based  group, 


"'Sucli  a&$<>ts  include  all  nonlocal  currency 
LJaims  on.  and  the  portions  of  claims  iha'  are 
guaranteed  b\ .  non-OEXD  central  governments  and 
those  fwrlions  of  local  currency  claims  on.  or 
guaranteed  by.  non-OECD  central  govemmenls  that 
exceed  the  local  currency  liabilities  held  bv 
subsidiary  depository  institutions. 

■'° Customer  liabilities  on  acceptances  outstanding 
involving  nonstandard  risk  claims,  such  as  claims 
on  U.S.  depository  institutions,  are  assigned  to  the 
risk  categoi^  appropriate  to  the  identitv  of  the 
obligor  or.  if  relevant,  the  nature  of  the  collateral 
or  guarantees  backing  the  claims.  Portions  of 
acceptances  conveyed  as  risk  participations  to  l'  S. 
depository  institutions  or  foreign  banks  are  assigned 
lo  the  20  percent  risk  category  appropriate  to  short- 
term  claims  guaranteed  by  L '.S.  depository 
institutions  and  foreign  banks. 
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d  The  following  assets  also  are 
assigned  a  risk  weight  of  100  percent  if 
thev  have  not  been  deducted  from 
capital:  investments  in  unconsolidated 
companies,  joint  ventures,  or  associated 
companies,  instruments  that  qualifv  as 
capital  issued  by  other  banking 
organizations:  and  any  intangibles, 
including  those  that  may  have  been 
grandfathered  into  capital. 


D.  *    *   * 

The  face  amount  of  an  off-balance 
sheet  Item  is  generally  incorporated  into 
risk-weighted  assets  in  two  steps.  The 
face  amount  is  first  multiplied  by  a 
credit  conversion  factor,  except  for 
direct  credit  substitutes  and  recourse 
obligations  as  discussed  in  section 
III.D.  1 .  of  this  appendix  The  resultant 
credit  equivalent  amount  is  assigned  to 
the  appropriate  risk  category  according 
to  the  obligor  or,  if  relevant,  the 
guarantor  or  the  nature  of  the 
collateral  "  Attachment  IV  to  this 
appendix  A  sets  forth  the  conversion 
factors  for  various  types  of  off-balance 
sheet  items. 

1.  Items  with  a  100  percent  conversion 
factor,  a.  Except  as  otherwise  provided 
in  section  III.B.3.  of  this  appendix,  the 
full  amount  of  an  asset  or  transaction 
supported,  in  whole  or  in  part,  by  a 
direct  credit  substitute  or  a  recourse 
obligation.  Direct  credit  substitutes  and 
recourse  obligations  are  defined  in 
section  ill  B  .-i  of  this  appendix. 

b.  Sale  and  repurchase  agreements 
and  forward  agreements.  Forward 
agreements  are  legally  binding 
contractual  obligations  to  purcha,se 
assets  with  certain  drawdown  at  a 
specified  future  date.  Such  obligations 
include  forward  purchases,  forward 
forward  ricpi  ^its  placed,'*-  and  partly- 
paid  shar*'-^  ind  securities;  they  do  not 

Attachment  II.— Suivimary 


include  commitments  to  make 
residential  mortgage  loans  or  forward 
foreign  exchange  contracts. 

c.  Sectuities  lent  by  a  banking 
organization  are  treated  in  one  of  two 
ways,  depending  upon  whether  the 
lender  is  at  risk  of  loss.  If  a  banking 
organization,  as  agent  for  a  customer, 
lends  the  customer's  securities  and  does 
not  indemnify  the  customer  against  loss, 
then  the  transaction  is  excluded  from 
the  risk-based  capital  calculation.  If, 
alternatively,  a  banking  organization 
lends  its  own  securities  or,  acting  as 
agent  for  a  customer,  lends  the 
customer's  securities  and  indemnifies 
the  customer  against  loss,  the 
transaction  is  converted  at  100  percent 
and  assigned  to  the  risk  weight  categor\' 
appropriate  to  the  obligor,  or.  if 
applicable,  to  any  collateral  delivered  to 
the  lending  organization,  or  the 
independent  custodian  acting  on  the 

lending  organization's  behalf.  Where  a 
banking  organization  is  acting  as  agent 

for  a  customer  in  a  transaction  involving 

the  lending  or  sale  of  securities  that  is 

collateralized  by  cash  delivered  to  the 

banking  orgamization,  the  transaction  is 

deemed  to  be  collateralized  by  cash  on 

deposit  in  a  subsidiary  depository 

institution  for  purposes  of  determining 

the  appropriate  risk-weight  category, 

provided  that  any  indemnification  is 

limited  to  no  more  than  the  difference 

between  the  market  value  of  the 

securities  and  the  cash  collateral 

received  and  any  reinvestment  risk 

associated  with  that  cash  collateral  is 

borne  by  the  customer, 
d.  In  the  case  of  direct  credit 

substitutes  in  which  a  risk 

participation  ■* '  has  been  conveyed,  the 

full  amount  of  the  assets  that  are 

supported,  in  whole  or  in  part,  by  the 

credit  enhancement  are  converted  to  a 

credit  equivalent  amount  at  100  percent.      ***** 

OF  Definition  of  Qualifying  Capital  for  Bank  Holding  Companies* 

(Using  the  year-end  1992  standard) 


However,  the  pro  rata  share  of  the  credit 
equivalent  amount  that  has  been 
conveyed  through  a  risk  participation  is 
assigned  to  whichever  risk  category  is 
lower:  the  risk  category  appropriate  to 
the  obligor,  after  considering  any 
relevant  guarantees  or  collateral,  or  the 
risk  category  appropriate  to  the 
institution  acquiring  the  participation.-*'' 
Any  remainder  is  assigned  to  the  risk 
category^  appropriate  to  the  obligor, 
guarantor,  or  collateral.  For  example, 
the  pro  rata  share  of  the  full  amount  of 
the  assets  supported,  in  whole  or  in 
part,  by  a  direct  credit  substitute 
conveyed  as  a  risk  participation  to  a 
L;.S.  domestic  depository  institution  or 
foreign  bank  is  assigned  to  the  20 
percent  risk  category.'*'' 

e.  In  the  case  of  direct  credit 
substitutes  in  which  a  risk  participation 
has  been  acquired,  the  acquiring 
banking  organization's  percentage  share 
of  the  direct  credit  substitute  is 
multiplied  bv  the  full  amount  of  the 
assets  that  are  supported,  in  whole  or  in 
part,  bv  the  credit  enhancement  and 
converted  to  a  credit  equivalent  amount 
at  100  percent.  The  credit  equivalent 
amount  of  an  acquisition  of  a  risk 
participation  in  a  direct  credit  substitute 
is  assigned  to  the  risk  categor>' 
appropriate  to  the  account  party  obligor 
or.  if  relevant,  the  nature  of  the 
collateral  or  guarantees. 

f.  In  the  case  of  direct  credit 
substitutes  that  take  the  form  of  a 
syndication  where  each  banking 
organization  is  obligated  only  for  its  pro 
rata  share  of  the  risk  and  there  is  no 
recourse  to  the  originating  banking 
organization,  each  banking  organization 
will  only  include  its  pro  rata  share  of 
the  assets  supported,  in  whole  or  in 
part,  by  the  direct  credit  substitute  in  its 
risk-based  capital  calculation. ■"■ 


Components 


Minimum  requirements 


Core  Capital  (Tier  1)        

Common  stockholders'  equity  

Qualitying  noncumulative  perpetual  preferred  stock 


Must  equal  or  exceed  4%  of  weighted-nsk  assets 
No  limit. 

No  limit;  banks  should  avoid  undue  reliance  on  preferred  stock  in  tier 
1. 


■"  The  suffitiRncy  of  collateral  and  guarantees  for 
off-t>alanr.e-sheet  items  is  determined  by  the  market 
value  of  the  collateral  or  the  amount  of  the 
guarantee  in  relation  to  the  face  amount  of  the  item, 
except  for  derivative  contracts,  for  which  this 
determination  is  generally  made  in  relation  to  the 
credit  (jquivalent  amount.  (Collateral  and  guarantees 
are  subject  to  the  same  provisions  noted  under 
section  IIl.B.  of  this  appendix  A. 

■•'  Forward  forward  deposits  accepted  are  treated 
as  interest  rate  contracts. 


* '  Tlial  is.  a  participation  in  which  the  originating 
banking  organization  remains  liable  to  the 
l)eneficaary  for  the  full  amount  of  the  direct  credit 
substitute  if  the  party  that  has  acquired  the 
participation  fails  to  pay  when  the  instrument  is 
drawn.. 

"  A  risk  participation  in  bankers  acceptances 
conveyed  to  other  institutions  is  also  assigned  to 
the  risli  category  appropriate  to  the  institution 
acquir^g  the  participation  or.  if  relevant,  the 
guarar  or  or  nature  of  the  collateral. 


<   Risk  participations  with  a  remaining  maturity 
of  over  one  year  that  are  conveyed  to  non-OECD 
banks  are  to  be  assigned  to  the  100  percent  risk 
category,  unless  a  lower  risk  rjitegory  is  appropriate 
to  the  obligor,  guarantor,  or  collateral. 

*>■  For  example,  if  a  banking  organization  has  a  10 
percent  share  of  a  SIO  sviulicaled  dire<:t  credit 
suhstiliite  that  provides  crniit  support  to  a  S100 
loan,  then  the  banking  organization's  SI  pro  rata 
share  in  the  enhanc  emenl  means  that  a  SIO  pro  rata 
share  of  the  loan  is  included  in  risk  weighted  assets. 
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[Using  ttie  year-end  1992  standard] 


Components 


Minimum  requirements 


Qualilying  cumulative  preferred  stock  t  Limited  to  25%  of  the  sum  of  common  stock  qualrfying  perpetual  pre- 

terre<l  stock,  and  minonty  interests 
Banks  should  avoid  using  minonty  interests  to  sutjsidianes  introduce 
elements  not  otherwise  qualrtymg  for  tier  1  caprtal 


Minonty  interest  In  equity  accounts  of  consol.dated  subsidianes 


Less;  Goodwill,  other  Intangible  assets,  and  credit-enhancing  inter- 
est-only stnps  required  to  be  deducted  from  caprtal 
Supplementary  Capital  (Tier  2)  

Allowance  for  loan  and  lease  losses  

Perpetual  prefen-ed  stock 

Hybrid  instmments.  perpetual  debt  and  mandatory  convertltjle  se- 
curities 

^"!^!!'!??!f^..?!!'1^2^..'"'!""f^'^'®"'®^  preferred  stock  (onginal    Subordinated  debt  and  intermediate-term  preferred  slock  are  limrted  to 

50°'c  of  tier  1   •  amortized  tor  capital  purposes  as  they  approach  ma- 
turity 


Total  of  tier  2  ts  limrted  to  lOO^c  of  tier  1  .^ 
Limrted  to  1  25%  of  wetghted-nsk  assets.  = 
No  limrt  within  tier  2. 
No  limrt  within  tier  2 


weighted  average  maturity  of  5  years  or  more) 
Revaluation  reserves  (equrty  and  building) 


Deductions  (from  sum  of  tier  1  and  tier  2) 
Investment  in  unconsolidated  subsidianes 


Not  included,  banks  encouraged  to  disclose:  may  be  evaluated  on  a 
case-by-case  basis  for  international  <x>mpansons  and  taken  into  ac- 
count in  making  an  overall  assessment  of  caprtal 


As  a  general  rule    one-half  of  ttie  aggregate  investments  will  be  de- 
ducted from  tier  1  caprtal  and  one-ha(t  from  tier  2  caprtal 
Reciprocal  holdings  of  banking  organizations  caprtal  securities 
Other  deductions  (sucT,  as  other  subsidianes  or  ,oini  ventures)  as    On  a  case-by-case  basis  or  as  a  matter  of  policy  after  a  formal  rule- 
determined  by  supervisory  authority.  i      making 
Total  Caprtal  (tier  1  t-  tier  2   ~  deductions) |  Musi  equal  or  exceed  8°'c  or  weighted-nsk  assets 

I  Requirements  for  the  deduction  of  other  intangible  assets  and  residual  interests  are  set  forth  m  section  II  B  1   of  this  appendix 
-  Amount  in  excess  of  limrtations  are  permrtted  but  do  not  qualify  as  caprtal  ^^ 

^'A  proportionately  greater  amount  may  be  deducted  from  tier  1  caprtal,  rt  the  nsks  associated  wrth  the  subsidiary  so  warrant 
See  discussion  in  section  II  of  the  guideHnes  for  a  complete  descnption  of  the  requirements  for  and  the  limrtations  on  the  comDonents  for 
qualifying  caprtal 


3.  In  Appendix  D  to  part  225.  section 
II. b.  is  revised  to  read  as  follows: 

Appendix  D  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Tier  1  Leverage  Measure 


II.  *   •   * 

b.  A  banking  organization's  tier  1 
leverage  ratio  is  calculated  by  dividing 
its  tier  1  capital  (the  numerator  of  the 
ratio)  by  its  average  total  consolidated 
assets  (the  denominator  of  the  ratio). 
The  ratio  will  also  be  calculated  using 
period-end  assets  whenever  necessarv'. 
on  a  case-by-case  basis.  For  the  purpose 
of  this  leverage  ratio,  the  definition  of 
tier  1  capital  as  set  forth  in  the  risk- 
based  capital  guidelines  contained  in 
appendix  A  of  this  part  will  be  used.^ 


^  Tier  1  capital  for  tanking  organizations  includes 
common  equity,  minority  interest  in  the  equitv 
accounts  of  consolidated  subsidiaries,  qualifying 
noncumulative  perpetual  preferred  stock,  and 
qualifying  cumulative  perpetual  preferred  stcx;k 
(Cumulative  perpetual  preferred  stock  is  limited  to 
25  percent  of  tier  1  capital.)  In  addition,  as  a  general 
matter,  tier  1  capital  excludes  goodwill;  amounts  of 
mortage  servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card  relationships  that, 
in  the  aggregate,  exceed  100  percent  of  tier  1 
capital:  amounts  of  nonmortgage  servicing  assets 
and  purchased  credit  card  relationships  that,  in  the 
aggregate,  exceed  25  percent  of  tier  1  capital; 
amounts  of  credit-enhancing  interest-onlv  strips 


As  a  general  matter,  average  total 
consolidated  assets  are  defined  as  the 
quarterly  average  total  assets  (defined 
net  of  the  allowance  for  loan  and  lease 
losses)  reported  on  the  organization  s 
Consolidated  Financial  Statements  (FR 
Y-9C  Report),  less  goodwill;  amounts  of 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships,  that,  in  the  aggregate, 
are  in  excess  of  TOO  percent  of  tier  1 
capital;  amounts  of  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships  that,  in  the  aggregate, 
are  in  excess  of  25  percent  of  tier  1 
capital:  the  eunounts  of  credit-enhancing 
interest-only  strips  that  are  in  excess  of 
25  percent  of  tier  1  capital;  all  other 
identifiable  intangible  assets;  anv 
investments  in  subsidiaries  or 
associated  companies  that  the  Federal 
Reserve  determines  should  be  deducted 
from  tier  1  capital:  and  deferred  tax 
assets  that  are  dependent  upon  future 
taxable  income,  net  of  their  valuation 
allowance,  in  excess  of  the  limitation  set 


that  are  in  excess  of  25  percent  of  tier  IcapiHal;  all 
other  identifiable  intangible  assets,  and  deferred  tax 
assets  that  are  dependent  upon  future  taxabli 
income,  net  of  their  valuation  allowance,  in  excess 
of  certain  limitations.  The  Federal  Reserve  may 
exclude  certain  investments  in  subsidiaries  or 
asscx:iated  companies  as  appropnate 


forth  in  section  II. B  4  of  appendix  A  of 

this  part.'' 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System. 

Dated   November  8.  2001. 
Margaret  McCloskey  Shanks. 

Assistant  Secretary  of  the  Board. 

FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

12  CFR  Chapter  III 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  325  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  ISC   IBl.SIa).  1815(b). 
1816,  1818(a)    1818(b].  1818(c),  1818(t). 
1819(Tenth),  1828(c).  1828ld).  1828(i). 
1828(n),  1828(o),  18.31o   1835,  3907,  3909. 
4808;  Pub  L   102-233,  105  Stat   1761.  1789. 
1790  (12  L'.S.C.  1831n  note.i.  Pub  L  102- 
242.  105  Stat   2236,  2355  as  amended  bv 
Pub  L  103-325,  108  Stat  2160.  2233  (12 
U.S.C.  1828  note):  Pub  L.  102-242.  105  Stat. 


*  Deductions  from  tier  1  capital  and  other 
adiustments  are  discussed  more  fully  in  section  H.B. 
of  appendix  .\  of  this  part 
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2236,  2386.  as  amended  by  Pub.  L.  102-550. 
106  Stat.  3672.  4089  (12  U.S.C.  1828  note). 

2.  In  §325.2: 

A.  Redesignate  paragraphs  (g)  through 
(x)  as  paragraphs  (i)  through  (z); 

B.  Add  new  paragraphs  (g)  and  (h); 

C.  Amend  newly  designated 
paragraphs  (v)  and  (x)  to  read  as  follows; 

§325.2    Definitions. 

•         »         •         •         * 

(g)(1)  Credit-enhancing  interest-only 
strip  means  an  on-balance  sheet  asset 
that,  in  form  or  in  substance: 

(i)  Represents  the  contractual  right  to 
receive  some  or  all  of  the  interest  due 
on  transferred  assets;  and 

(ii)  Exposes  the  bank  to  credit  risk 
directly  or  indirectly  associated  with  the 
transferred  assets  that  exceeds  a  pro  rata 
share  of  the  bank's  claim  on  the  assets, 
whether  through  subordination 
provisions  or  other  credit  enhancement 
techniques. 

(2)  Resen-ation  of  authority  In 
determining  whether  a  particular 
interest  cash  flow  functions,  directly  or 
indirectly,  as  a  credit-enhancing 
interest-only  strip,  the  FDIC  will 
consider  the  economic  substance  of  the 
transaction.  The  FDIC.  through  the 
Director  of  .Supervision,  or  other 
designated  FDIC  official  reserves  the 
right  to  identify  other  interest  cash 
flows  or  related  assets  as  credit- 
enhancing  interest-only  strips. 

(h)  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an 
off-balance  sheet  item;  the  amortized 
cost  of  an  asset  not  held  for  trading 
purposes:  and  the  fair  value  of  a  trading 
asset. 
***** 

(v)  Tier  1  capital  or  core  capital 
means  the  sum  of  common 
stockholders'  equity,  noncumulative 
perpetual  preferred  stock  (including  any 
related  surplus),  and  minority  interests 
in  consolidated  subsidiaries,  minus  all 
intangible  assets  (other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships  eligible  for  inclusion  in 
core  capital  pursuant  to  §  325.5(f)). 
minus  credit-enhancing  interest-only 
strips  that  are  not  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f). 
minus  deferred  tax  assets  in  excess  of 
the  limit  set  forth  in  §  325.5(g).  minus 
identified  losses  (to  the  extent  that  Tier 
1  capital  would  have  been  reduced  if 
the  appropriate  accounting  entries  to 
reflect  the  identified  losses  had  been 
recorded  on  the  insured  depository 
institution's  books),  and  minus 
investments  in  financial  subsidiaries 
subject  to  12  CFR  part  362.  subpart  E. 


(x)  Total  assets  means  the  average  of 
total  assets  required  to  be  included  in  a 
banking  institution's  "Reports  of 
Condition  and  Income"  (Cjdl  Report)  or, 
for  savings  associations,  the 
consolidated  total  assets  required  lo  be 
included  in  the  "Thrift  Financial 
Report,"  as  these  reports  may  from  time 
to  time  be  revised,  as  of  the  most  recent 
report  date  (and  after  making  any 
necessary  subsidiary  adjustments  for 
state  nonmember  banks  as  described  in 
§§  325.5(c)  and  325.5(d)  of  this  part), 
minus  intangible  assets  (other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f)), 
minus  credit-enhancing  interest-only 
strips  that  are  not  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f)), 
minus  deferred  tax  assets  in  excess  of 
the  limit  set  forth  in  §  325.5(g),  and 
minus  assets  classified  loss  and  any 
other  assets  that  are  deducted  in 
determining  Tier  1  capital.  For  banking 
institutions,  the  average  of  total  assets  is 
found  in  the  Call  Report  schedule  of 
quarterly  averages.  For  savings 
associations,  the  consolidated  total 
assets  figure  is  found  in  Schedule  CSC 
of  the  Thrift  Financial  Report. 

3.  In  §  325  3,  amend  paragraph  (b)(1) 
by  changing  'CAMEL"  to  "CAMELS." 

4.  In  §  325.5.  revise  paragraphs  (f)  and 
(g)(2)  to  read  as  follows: 

§325.5    Miscellaneous. 

*         4         *         *         * 

(f)  Treatment  of  mortgage  servicing 
assets,  purchased  credit  card 
relationships,  nonmortgage  senicing 
assets,  and  credit-enhancing  interest- 
only  strips.  For  purposes  of  determining 
Tier  1  capital  under  this  part,  mortgage 
servicing  assets,  purchased  credit  card 
relationships,  nonmortgage  servicing 
assets,  and  credit-enhancing  interest- 
only  strips  will  be  deducted  from  assets 
and  from  common  stockholders'  equity 
to  the  extent  that  these  items  do  not 
meet  the  conditions,  limitations,  and 
restrictions  described  in  this  section. 
Banks  may  elect  to  deduct  disallowed 
servicing  assets  and  disallowed  credit- 
enhancing  interest-only  strips  on  a  basis 
that  is  net  of  a  proportional  amount  of 
any  associated  deferred  tax  liability 
recorded  on  the  balance  sheet.  Any 
deferred  tax  liability  netted  in  this 
manner  cannot  also  be  netted  against 
deferred  tax  assets  when  determining 
the  amount  of  deferred  tax  assets  that 
are  dependent  upon  future  taxable 
income  and  calculating  the  maximum 
allowable  amount  of  these  assets  under 
parMraph  (g)  of  this  section. 


(1)  Valuation.  The  fair  value  of 
mortgage  servicing  assets,  purchased 
credit  card  relationships,  nonmortgage 
servicing  assets,  and  credit-enhancing 
interest-only  strips  shall  be  estimated  at 
least  quarterly.  The  quarterly  fair  value 
estimate  shall  include  adjustments  for 
any  significant  changes  in  the  original 
valuation  assumptions,  including 
changes  in  prepayment  estimates  or 
attrition  rates.  The  FDIC  in  its  discretion 
may  require  independent  fair  value 
estimates  on  a  case-by-case  basis  where 
it  is  deemed  appropriate  for  safety  and 
soundness  purposes. 

(2)  Fair  value  limitation.  For  purposes 
of  calculating  Tier  1  capital  under  this 
part  (but  not  for  financial  statement 
purposes),  the  balance  sheet  assets  for 
mortgage  servicing  assets,  purchased 
credit  card  relationships,  and 
nonmortgage  servicing  assets  will  each 
be  reduced  to  an  amount  equal  to  the 
lesser  of: 

(i)  90  percent  of  the  fair  value  of  these 
assets,  determined  in  accordance  with 
paragraph  (f)(1)  of  this  section;  or 

(ii)  100  percent  of  the  remaining 
unamortized  book  value  of  these  assets 
(net  of  any  related  valuation 
allowances),  determined  in  accordance 
with  the  instructions  for  the  preparation 
of  the  "Reports  of  Income  and 
Condition"  (Call  Reports). 

(3)  Tier  1  capital  limitations.  (i)The 
maximum  allowable  amount  of 
mortgage  servicing  assets,  purchased 
credit  card  relationships,  and 
nonmortgage  servicing  assets  in  the 
aggregate,  will  be  limited  to  the  lesser 
of: 

(A)  100  percent  of  the  amoilnt  of  Tier 

1  capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  credit-enhancing  interest- 
only  strips,  and  any  disallowed  deferred 
tax  assets:  or 

(B)  The  sum  of  the  amounts  of 
mortgage  servicing  assets,  purchased 
credit  card  relationships,  and 
nonmortgage  servicing  assets, 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section. 

(ii)  The  maximum  allowable  amount 
of  credit-enhancing  interest-only  strips, 
whether  purchased  or  retained,  will  be 
limited  to  the  lesser  of: 

(A)  25  percent  of  the  amount  of  Tier 
1  capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  credit-enhancing  interest- 
only  strips,  and  any  disallowed  deferred 
tax  assets:  or 


Federal  Register /Vol.  66,  No.  230 /Thursday,  November  29.  2001 /Rules  and  Regulations       59653 


(B)  The  sum  of  the  face  amounts  of  all 
credit-enhancing  interest-only  strips. 

(4)  Tier  1  capital  sublimit,  in  addition 
to  the  aggregate  limitation  on  mortgage 
servicing  assets,  purchased  credit  card 
relationships,  and  nonmortgage 
servicing  assets  set  forth  in  paragraph 
(f)(3)  of  this  section,  a  sublimit  will 
apply  to  purchased  credit  card 
relationships  and  nonmortgage  servicing 
assets.  The  maximum  allowable  amount 
of  the  aggregate  of  purchased  credit  card 
relationships  and  nonmortgage  servicing 
assets  will  be  limited  to  the  lesser  of: 

(i)  25  percent  of  the  amount  of  Tier  1 
capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  credit-enhancing  interest- 
only  strips,  and  any  disallowed  deferred 
tax  assets;  or 

(ii)  The  sum  of  the  amounts  of 
purchased  credit  card  relationships  and 
nonjnortgage  servicing  assets 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section. 

Ig)*   *   ' 

(2)  Tier  1  capital  limitations  (i)  The 
maximum  allowable  amount  of  deferred 
tax  assets  that  are  dependent  upon 
future  taxable  income,  net  of  anv 
valuation  allowance  for  deferred  tax 
assets,  will  be  limited  to  the  lesser  of: 

(A)  The  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  that  is  expected  to  be  realized 
within  one  year  of  the  calendar  quarter- 
end  date,  based  on  projected  future 
taxable  income  for  that  year:  or 

(B)  10  percent  of  the  amount  of  Tier 

1  capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  nonmortgage 
servicing  assets,  any  disallowed 
purchased  credit  card  relationships,  any 
disallowed  credit-enhancing  interest- 
only  strips  and  any  disallowed  deferred 
tax  assets. 

(ii)  For  purposes  of  this  limitation,  all 
existing  temporary  differences  should 
be  assumed  to  fully  reverse  at  the 
calendar  quarter-end  date.  The  recorded 
amount  of  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income, 
net  of  any  valuation  allowance  for 
deferred  tax  assets,  in  excess  of  this 
limitation  will  be  deducted  from  assets 
and  from  equity  capital  for  purposes  of 
determining  Tier  1  capital  under  this 
part.  The  amount  of  deferred  tax  assets 
that  can  be  realized  from  taxes  paid  in 
prior  carryback  years  and  from  the 
reversal  of  existing  taxable  temporary 
differences  generally  would  not  be 
deducted  from  assets  and  from  equity 
capital.  However,  notwithstanding  the 
first  three  sentences  in  this  paragraph, 


the  amount  of  carryback  potential  that 
may  be  considered  in  calculating  the 
amount  of  deferred  tax  assets  that  a 
member  of  a  consolidated  group  (for  tax 
purposes)  may  include  in  Tier  1  capital 
may  not  exceed  the  amount  which  the 
member  could  reasonably  expect  to 
have  refunded  by  its  parent. 


§325,103    [Amended] 

5.  In  §  325.103.  amend  paragraph  (b) 
by  revising  all  references  to  "CAMEL" 
to  read  "CAMELS'. 

6.  In  appendix  A  to  part  325: 

A.  In  the  introductory  section,  second 
undesignated  paragraph  remove  the  last 
sentence  and  in  the  third  undesignated 
paragraph  revise  the  first  sentence; 

B.  In  section  I.  revise  paragraph  I  A.l. 
and  redesignate  footnotes  5  through  10 
as  footnotes  4  through  9; 

C.  Ln  section  II: 

i.  Amend  paragraph  II. A.  by 
designating  the  first  two  undesignated 
paragraphs  as  1.  and  2..  respectively, 
adding  a  new  paragraph  3..  and 
redesignating  footnote  11  as  footnote  10: 

ii.  Amend  paragraph  II. B.  bv 
redesignating  footnotes  12  through  13  as 
footnotes  11  through  12.  revising 
paragraph  5.  and  removing  paragraph  6; 

iii.  Amend  paragraph  II. C.  bv 
redesignating  footnotes  15  through  31  as 
footnotes  16  through  32:  under 
'Categon,'  2-20  Percent  Risk  Weight" 
designating  the  three  undesignated 
paragraphs  as  paragraphs  a.  through  c, 
respectively,  and  adding  a  new 
paragraph  d.:  under  "Category  3 — 50 
Percent  Risk  Weight"  removing  the  third 
imdesignated  paragraph,  designating  the 
three  remaining  paragraphs  as  a. 
through  c.  respectively,  revising  newly 
designated  footnote  30.  and  adding  a 
new  paragraph  d:  revising  "Categon-  4 — 
100  Percent  Risk  Weight",  and  adding  a 
new  paragraph  entitled  "Category  5 — 
200  Percen t  Risk  Weight" : 

iv  Amend  paragraph  II. D.  by  revising 
the  undesignated  introductory 
paragraph  and  paragraph  Il.D.l.: 
removing  footnote  38  and  redesignating 
footnotes  39  through  42  as  footnotes  37 
through  40. 

D.  Revise  section  III; 

E.  Revise  Table  I; 

F.  In  Table  U: 

i.  Amend  Category  2—20  Percent  Risk 
Weight,  by  removing  paragraph  (11). 
redesignating  paragraph  (12)  as 
paragraph  (11).  and  adding  new- 
paragraph  (12); 

ii.  Amend  Category  3 — 50  Percent 
Risk  Weight,  by  revising  paragraph  (3): 

iii.  Amend  Category  4 — 100  Percent 
Risk  Weight,  by  revising  paragraph  (9) 
and  adding  a  new  paragraph  (10);  and 


iv  Following  the  paragraph  titled 
Category  4—100  Percent  Risk  Weight, 
add  a  new  paragraph  titled  Category  5 — 
200  Percent  Risk  Weight; 

G.  Amend  Table  III  by  removing 
references  to  footnote  1  each  time  they 
appear  and  revising  paragraphs  (Ij 
through  (3)  under  "100  Percent 
Conversion  Factor" 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 
•         *         *         *         » 

The  framework  set  forth  in  this 
statement  of  policy  consists  of  (1)  a 
definition  of  capital  for  risk-based 
capital  purposes,  and  (2)  a  system  for 
calculating  risk-weighted  assets  by 
assigning  assets  and  off  balance  sheet 
items  to  broad  risk  categories.  *   *    * 

I.  •   *   * 

A.  *   *   * 

1   Core  capital  elements  (Tier  1) 
consists  of: 

i.  Common  stockholders'  equity 
capital  (includes  common  stock  and 
related  surplus,  undivided  profits, 
disclosed  capital  reserves  that  represent 
a  segregation  of  undivided  profits,  and 
foreign  currency  translation 
adjustments,  less  net  unrealized  holding 
losses  on  available-for-sale  equity 
securities  with  readily  determinable  fair 
values); 

ii.  Noncumulative  perpetual  preferred 
stock,'  including  any  related  surplus; 
and 

iii.  Minority  interests  in  the  equity 
capital  accounts  of  consolidated 
subsidiaries. 

At  least  50  percent  of  the  qualif\-ing 
total  capital  base  should  consist  of  Tier 
1  capital.  Core  (Tier  1)  capital  is  defined 
as  the  sum  of  core  capital  elements 
minus  all  intangible  assets  (other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets  and  purchased  credit 
card  relationships  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325. 5(f)). ^ 
minus  credit-enhancing  interest-only 
strips  that  are  not  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325  5(f)), 
and  minus  any  disallowed  deferred  tax 
assets 

Although  nonvoting  common  stock, 
noncumulative  perpetual  preferred 


-  Preferred  stock  issues  where  the  dividend  is 
reset  periodically  based,  in  whole  or  in  pan.  upon 
the  bank's  current  credit  standing,  including  but  not 
limited  to.  auction  rate,  money  market  or 
remarketable  preferred  stock,  are  assigned  to  Tier  2 
capital,  regardless  of  whether  the  dividends  are 
cumulative  or  noncumulative 

'  An  exception  is  allowed  for  intangible  assets 
that  are  explicitly  approved  by  the  FDIC  as  part  of 
the  bank  s  regulatory  capital  on  a  specific  case 
basis  These  intangibles  will  be  included  in  capital 
for  nsk-based  capital  purposes  under  the  terms  and 
conditions  that  are  specifically  approved  by  the 
FDIC 
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stock,  and  minority  interests  in  the 
equity  capital  accounts  of  consolidated 
subsidiaries  are  normally  included  in 
Tier  1  capital,  voting  common 
stockholders'  equity  generally  will  be 
expected  to  be  the  dominant  form  of 
Tier  1  capital  Thus,  banks  should  avoid 
undue  reliance  on  nonvoting  equity, 
preferred  stock  and  minority  interests. 

Although  minority  interests  in 
consolidated  subsidiaries  are  generally 
included  in  regulatory  capital, 
exceptions  to  this  general  rule  will  be 
made  if  the  minority  interests  fail  to 
provide  meaningful  capital  support  to 
the  consolidated  bank.  Such  a  situation 
could  arise  if  the  minority  interests  are 
entitled  to  a  preferred  claim  on 
essentially  low  risk  assets  of  the 
subsidiar\'.  Similarly,  although  credit- 
enhancing  interest-only  strips  and 
intangible  assets  in  the  form  of  mortgage 
servicing  assets,  nonmortgage  servicing 
assets  and  purchased  credit  card 
relationships  are  generally  recognized 
for  risk-based  capital  purposes,  the 
deduction  of  part  or  all  of  the  credit- 
enhancing  interest-only  strips,  mortgage 
servicing  assets,  nonmortgage  servicing 
assets  and  purchased  credit  card 
relationships  may  be  required  if  the 
carrying  amounts  of  these  assets  are 
excessive  in  relation  to  their  market 
value  or  the  level  of  the  bank's  capital 
accounts.  Credit-enhancing  interest-only 
strips,  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  purchased 
credit  card  relationships  and  deferred 
tax  assets  that  do  not  meet  the 
conditions,  limitations  and  restrictions 
described  in  §  325.5(f)  and  (g)  of  this 
part  will  not  be  recognized  for  risk- 
based  capital  purposes. 
***** 

II.   *   *   * 

A.    *    *    • 

3.  The  Director  of  the  Division  of 
Supervision  may.  on  a  case-by-case 
basis,  determine  the  appropriate  risk 
weight  for  any  asset  or  credit  equivalent 
amount  that  does  not  fit  wholly  within 
one  of  the  risk  categories  set  forth  in  this 
Appendix  A  or  that  imposes  risks  on  a 
bank  that  are  not  commensurate  with 
the  risk  weight  otherwise  specified  in 
this  Appendix  A  for  the  asset  or  credit 
equivalent  amount.  In  addition,  the 
Director  of  the  Division  of  Supervision 
may.  on  a  case-by-case  basis,  determine 
the  appropriate  credit  conversion  factor 
for  any  off-balance  sheet  item  that  does 
not  fit  wholly  within  one  of  the  credit 
conversion  factors  set  forth  in  this 
Appendix  A  or  that  imposes  risks  on  a 
bank  that  are  not  commensurate  with 
the  credit  conversion  factor  otherwise 
specified  in  this  Appendix  A  for  the  off- 


balance  sheet  item.  In  making  such  a 
determination,  the  Director  of  the 
Division  of  Supervision  will  consider 
the  similarity  of  the  asset  or  off-balance 
sheet  item  to  assets  or  off-balance  sheet 
items  explicitly  treated  in  sections  II. B 
and  11. C  of  this  appendix  A,  as  well  as 
other  relevant  factors. 

B.   *   *   * 

5.  Recourse,  Direct  Credit  Substitutes, 
Residual  Interests  and  Mortgage-  and 
Asset-Backed  Securities.  For  purposes 
of  this  section  II. B. 5  of  this  appendix  A, 
the  following  definitions  will  apply. 

(a)  Definitions.  (1)  Credit  derivative 
means  a  contract  that  allows  one  party 
(the  protection  purchaser)  to  transfer  the 
credit  risk  of  an  asset  or  off-balance 
sheet  credit  exposure  to  another  party 
(the  protection  provider).  The  value  of 
a  credit  derivative  is  dependent,  at  least 
in  part,  on  the  credit  performance  of  a 
'reference  asset  " 

(2)  Credit-enhancing  interest-only 
strip  is  defined  in  §  325.2(g). 

(3)  Credit-enhancing  representations 
and  warranties  means  representations 
and  warranties  that  are  made  or 
assumed  in  connection  with  a  transfer 
of  assets  (including  loan  servicing 
assets)  and  that  obligate  a  bank  to 
protect  investors  from  losses  arising 
from  credit  risk  in  the  assets  transferred 
or  the  loans  serviced.  Credit-enhancing 
representations  and  warranties  include 
promises  to  protect  a  party  from  losses 
resulting  from  the  default  or 
nonperformance  of  another  party  or 
from  an  insufficiency  in  the  value  of  the 
collateral.  Credit-enhancing 
representations  and  warranties  do  not 
include: 

(i)  Early-default  clauses  and  similar 
warranties  that  permit  the  return  of.  or 
premium  refund  clauses  covering,  1-4 
family  residential  first  mortgage  loans 
(as  described  in  section  II. C,  Category  3- 
50  Percent  Risk  Weight,  of  this 
appendix  A)  for  a  period  of  120  days 
from  the  date  of  transfer.  These 
warranties  may  cover  only  those  loans 
that  were  originated  within  1  year  of  the 
date  of  transfer; 

(ii)  Premium  refund  clauses  covering 
assets  guaranteed,  in  whole  or  in  part, 
by  the  U.S.  Government,  a  U.S. 
Government  agency,  or  a  U.S. 
Government-sponsored  agency, 
provided  the  premium  refund  clauses 
are  for  a  period  not  to  exceed  120  days 
from  the  date  of  transfer;  or 

(iii)  Warranties  that  permit  the  return 
of  assets  in  instances  of  fraud, 
misrepresentation,  or  incomplete 
documentation 

(4)  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes, 
in  form  or  in  substance,  credit  risk 


directly  or  indirectly  associated  with  an 
on-or  off-balance  sheet  asset  or  exposure 
that  was  not  previously  owned  by  the 
bank  (third-party  asset)  and  the  risk 
assumed  by  the  bank  exceeds  the  pro 
rata  share  of  the  bank's  interest  in  the 
third-party  asset.  If  the  bank  has  no 
claim  on  the  asset,  then  the  bank's 
assumption  of  any  credit  risk  is  a  direct 
credit  substitute.  Direct  credit 
substitutes  include,  but  are  not  limited 
to: 

(i)  Financial  standby  letters  of  credit, 
which  includes  any  letter  of  credit  or 
similar  arrangement,  however  named  or 
described,  that  support  financial  claims 
on  a  third  party  that  exceed  a  bank's  pro 
rata  share  in  the  financial  claim; 

(ii)  Guarantees,  surety  arrangements, 
credit  derivatives,  and  irrevocable 
guarantee-type  instruments  backing 
financial  claims  such  as  outstanding 
securities,  loans,  or  other  financial 
claims,  or  that  back  off-balance-sheet 
items  against  which  risk-based  capital 
must  be  maintained; 

(iii)  Purchased  subordinated  interests 
or  securities  that  absorb  more  than  their 
pro  rata  share  of  credit  losses  from  the 
underlying  assets.  Purchased 
subordinated  interests  that  are  credit- 
enhancing  interest-only  strips  are 
subject  to  the  higher  capital  charge 
specified  in  section  II. B. 5.(0  of  this 
Appendix  A; 

(iv)  Entering  into  a  credit  derivative 
contract  under  which  the  bank  assumes 
more  than  its  pro  rata  share  of  credit 
risk  on  a  third-party  asset  or  exposure; 

(v)  Loans  or  lines  of  credit  that 
provide  credit  enhancement  for  the 
financial  obligations  of  an  account 
party; 

(vi)  Purchased  loan  servicing  assets  if 
the  servicer: 

(A)  Is  responsible  for  credit  losses 
associated  with  the  loans  being 
serviced. 

(B)  Is  responsible  for  making  mortgage 
servicer  cash  advances  (unless  the 
advances  are  not  direct  credit 
substitutes  because  they  meet  the 
conditions  specified  in  paragraph 

B. 5(a)(9)  of  this  appendix  A),  or 

(C)  Makes  or  assumes  credit- 
enhancing  representations  and 
warranties  on  the  serviced  loans;  and 

(vii)  Clean-up  calls  on  third  party 
assets.  Clean-up  calls  that  are 
exercisable  at  the  option  of  the  bank  (as 
servicer  or  as  an  affiliate  of  the  servicer) 
when  the  pool  balance  is  10  percent  or 
less  of  the  original  pool  balance  are  not 
direct  credit  substitutes. 

(5)  Externally  rated  means,  with 
respect  to  an  instrument  or  obligation, 
that  an  instrument  or  obligation  has 
received  a  credit  rating  from  at  least  one 
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nationally  recognized  statistical  rating 
organization. 

(6)  Face  amount  is  defined  in 
§  325.2(h), 

(7)  Financial  asset  means  cash, 
evidence  of  an  ownership  interest  in  an 
entity,  or  a  contract  that  conveys  to  a 
second  entity  a  contractual  right: 

(i)  To  receive  cash  or  another 
financial  instrument  from  a  first  entitv; 


or 


(ii)  To  exchange  other  financial 
instruments  on  potentially  favorable 
terms  with  the  first  entity. 

(8)  Financial  standby  letter  of  credit 
means  a  letter  of  credit  or  similar 
arrangement  that  represents  an 
irrevocable  obligation  to  a  third-party 
beneficiary: 

(i)  To  repay  money  borrowed  by,  or 
advanced  to,  or  for  the  account  of,  a 
second  party  (the  account  party);  or 

(ii)  To  maie  payment  on  behalf  of  the 
account  party,  in  the  event  that  the 
account  party  fails  to  fulfill  its 
obligation  to  the  beneficiary. 

(9)  Mortgage  servicer  cash  advance 
means  funds  that  a  residential  mortgage 
servicer  advances  to  ensure  an 
uninterrupted  flow  of  payments  or  the 
timely  collection  of  residential  mortgage 
loans,  including  disbxu-sements  made  to 
cover  foreclosure  costs  or  other 
expenses  arising  from  a  mortgage  loan  to 
facilitate  its  timely  collection.  A 
mortgage  servicer  cash  advance  is  not  a 
recourse  obligation  or  a  direct  credit 
substitute  if: 

(i)  The  mortgage  servicer  is  entitled  to 
full  reimbursement  or.  for  any  one 
residential  mortgage  loan, 
nonreimbursable  advances  are 
contractually  limited  to  an  insignificant 
amount  of  the  outstanding  principal  on 
that  loan,  and 

(ii)  The  servicer's  entitlement  to 
reimbursement  is  not  subordinated. 

(10)  Nationally  recognized  statistical 
rating  organization  (NRSRO)  means  an 
entity  recognized  by  the  Division  of 
Market  Regulation  of  the  Securities  and 
Exchange  Commission  (or  any  successor 
Division)  (Commission)  as  a  nationally 
recognized  statistical  rating  organization 
for  various  purposes,  including  the 
Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers  (17 
CFR240.15C3-1). 

(11)  Recourse  means  an  arrangement 
in  which  a  bank  retains,  in  form  or  in 
substance,  any  credit  risk  directly  or 
indirectly  associated  with  an  asset  it  has 
sold  (in  accordance  with  generally 
accepted  accounting  principles)  that 
exceeds  a  pro  rata  share  of  the  bank's 
claim  on  the  asset.  If  a  bank  has  no 
claim  on  an  asset  it  has  sold,  then  the 
retention  of  any  credit  risk  is  recourse. 
A  recourse  obligation  typically  arises 


when  an  institution  transfers  assets  in  a 
sale  and  retains  an  obligation  to 
repurchase  the  assets  or  absorb  losses 
due  to  a  default  of  principal  or  interest 
or  any  other  deficiency  in  the 
performance  of  the  underlying  obligor 
or  some  other  party.  Recourse  may  exist 
implicitly  where  a  bank  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold. 
The  following  are  examples  of  recourse 
arrangements: 

(i)  Credit-enhancing  representations 
and  warranties  made  on  the  transferred 
assets; 

(ii)  Loan  servicing  assets  retained 
piu-suant  to  an  agreement  under  which 
the  bank: 

(A)  Is  responsible  for  losses  associated 
with  the  loans  serviced, 

(B)  Is  responsible  for  making  mortgage 
servicer  cash  advances  (unless  the 
advances  are  not  a  recourse  obligation 
because  they  meet  the  conditions  of 
paragraph  B'.5(a)(9)  of  this  appendix  A), 
or 

(C)  Makes  credit-enhancing 
representations  and  warranties  on  the 
serviced  loans; 

(iii)  Retained  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying 
assets; 

(iv)  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet; 

(v)  Loan  strips  sold  without 
contractual  recourse  where  the  maturity 
of  the  transferred  portion  of  the  loan  is 
shorter  than  the  maturity  of  the 
commitment  under  which  the  loan  is 
drawn: 

(vi)  Credit  derivative  contracts  under 
which  the  bank  retains  more  than  its  pro 
rata  share  of  credit  risk  on  transferred 
assets;  and 

(vii)  Clean-up  calls  Clean-up  calls 
that  are  exercisable  at  the  option  of  the 
bank  (as  servicer  or  as  an  affiliate  of  the 
servicer)  when  the  pool  balance  is  10 
percent  or  less  of  the  original  pool 
balance,  are  not  recourse. 

(12)  Residual  interest  means  anv  on- 
balance  sheet  asset  that  represents  an 
interest  (including  a  beneficial  interest) 
created  by  a  transfer  that  qualifies  as  a 
sale  (in  accordance  with  generally 
accepted  accounting  principles)  of 
financial  assets,  whetiier  through  a 
securitization  or  otherwise,  and  that 
exposes  a  bank  to  credit  risk  directly  or 
indirectly  associated  with  the 
transferred  asset  that  exceeds  a  pro  rata 
share  of  that  bank's  claim  on  the  asset, 
whether  through  subordination 
provisions  or  other  credit  enhancement 
techniques.  Residual  interests  generally 
include  credit-enhancing  interest-onlv 
strips,  spread  accounts,  cash  collateral 


accounts,  retained  subordinated 
interests  and  other  forms  of  over- 
collateralization.  and  similar  assets  that 
function  as  a  credit  enhancement 
Residual  interests  further  include  those 
exposures  that,  in  substance,  cause  the 
bank  to  retain  the  credit  risk  of  an  asset 
or  exposure  that  had  qualified  as  a 
residual  interest  before  it  was  sold 
Residual  interests  generally  do  not 
include  interests  purchased  from  a  third 
party,  except  that  purchased  credit- 
enhancing  interest-only  strips  are 
residual  interests 

(13)  Risk  participation  means  a 
participation  in  which  the  originating 
bank  remains  liable  to  the  beneficiary 
for  the  full  amount  of  an  obligation  [e.g. 
a  direct  credit  substitute) 
notwithstanding  that  another  party  has 
acquired  a  participation  in  that 
obligation. 

(14)  Securitization  means  the  pooling 
and  repackaging  by  a  special  purpose 
entity  of  assets  or  other  credit  exposures 
into  securities  that  can  be  sold  to 
investors  Securitization  includes 
transactions  that  generally  create 
stratified  credit  risk  positions  whose 
performance  is  dependent  upon  an 
underlying  pool  of  credit  exposures, 
including  loans  and  commitments 

(15)  Structured  finance  program 
means  a  program  where  receivable 
interests  and  asset-backed  securities 
issued  by  multiple  participants  are 
purchased  by  a  speciaJ  purpose  entitv 
that  repackages  those  exposures  into 
securities  that  can  be  sold  to  investors 
Structured  finance  programs  allocate 
credit  risks,  generally,  between  the 
participants  and  the  credit  enhancement 
provided  to  the  program 

(16)  Traded  position  means  a  position 
or  asset-backed  security  retained, 
assumed  or  issued  in  connection  with  a 
securitization  that  is  externally  rated, 
where  there  is  a  reasonable  expectation 
that,  in  the  near  future,  the  rating  will 
be  relied  upon  bv: 

(i)  Unafiiliated  investors  to  purchase 
the  position;  or 

(ii)  An  unaffiliated  third  party  to  enter 
into  a  transaction  involving  the 
position,  such  as  a  purchase,  loan  or 
repurchase  agreement. 

(b)  Credit  equivalent  amounts  and 
risk  weights  of  recourse  obligations  and 
direct  credit  substitutes — (1 )  General 
rule  for  determining  the  credit 
equivalent  amount  Except  as  otherwise 
provided,  the  credit-equivalent  amount 
for  a  recourse  obligation  or  direct  credit 
substitute  is  the  full  amount  of  the 
credit-enhanced  assets  for  which  the 
bank  directly  or  indirectly  retains  or 
assumes  credit  risk  multiplied  by  a 
100%  conversion  factor.  'Thus,  a  bank 
that  extends  a  partial  direct  credit 
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substitute,  e.g  .  a  financial  standby  letter 
of  credit  that  absorbs  the  first  10  percent 
of  loss  on  a  transaction,  must  maintain 
capital  against  the  full  amount  of  the 
assets  being  supported 

(2)  Risk-wpight  factor.  To  determine 
the  banks  risk-weighted  assets  for  an 
off-balance  sheet  recourse  obligation  or 
a  direct  credit  substitute,  the  credit 
equivalent  amount  is  assigned  to  the 
risk  category'  appropriate  to  the  obligor 
in  the  underlying  transaction,  after 
considering  anv  associated  guarantees 
or  collateral  For  a  direct  credit 
substitute  that  is  an  on-balance  sheet 
asset,  e  g.  a  purchased  subordinated 
security,  a  bank  must  calculate  risk- 
weighted  assets  using  the  amount  of  the 
direct  credit  substitute  and  the  full 
amount  of  the  assets  it  supports,  i.e.,  all 
the  more  senior  positions  in  the 
structure.  The  treatment  covered  in  this 
paragraph  (b)  is  subject  to  the  low-level 
exposure  rule  provided  in  section 
II  B  5(h)(1)  of  this  appendi.x  A. 

(c)  Credit  pquivafpnt  amount  and  risk 
weight  of  participations  in.  and 
syndications  of.  direct  credit  substitutes. 
Subject  to  the  low-level  exposure  rule 
provided  in  section  II  B. 5(h)(1)  ot  this 
appendix  A.  the  credit  equivalent 
amount  for  a  participation  interest  in,  or 
svn-dication  of.  a  direct  credit  substitute 
(excluding  purchased  credit-enhancing 
interest-onlv  strips)  is  calculated  and 
risk  weighted  as  follows 

(1)  Treatment  for  direct  credit 
substitutes  for  which  a  bank  has 
conveyed  a  risk  participation  In  the 
case  of  a  dire<~t  credit  substitute  in 
which  a  bank  has  conveyed  a  risk 


participation,  the  full  amount  of  the 
assets  that  are  supported  by  the  direct 
credit  substitute  is  converted  to  a  credit 
equivalent  amount  using  a  100% 
conversion  factor.  However,  the  pro  rata 
share  of  the  credit  equivalent  amount 
that  has  been  conveyed  through  a  risk 
participation  is  then  assigned  to 
whichever  risk-weight  category  is  lower: 
the  risk-weight  category  appropriate  to 
the  obligor  in  the  underlying 
transaction,  after  considering  any 
associated  guarantees  or  collateral,  or 
the  risk-weight  category'  appropriate  to 
the  party  acquiring  the  participation. 
The  pro  rata  share  of  the  credit 
equivalent  amount  that  has  not  been 
participated  out  is  assigned  to  the  risk- 
weight  category  appropriate  to  the 
obligor,  guarantor,  or  collateral.  For 
example,  the  pro  rata  share  of  the  full 
amount  of  the  assets  supported,  in 
whole  or  in  part,  by  a  direct  credit 
substitute  conveyed  as  a  risk 
participation  to  a  U.S.  domestic 
depository'  institution  or  an  OECD  bank 
is  assigned  to  the  20  percent  risk 
category.' ' 

(2)  Treatment  for  direct  credit 
substitutes  in  which  the  bank  has 
acquired  a  risk  participation.  In  the  case 
of  a  direct  credit  substitute  in  which  the 
bank  has  acquired  a  risk  participation, 
the  acquiring  bank's  pro  rata  share  of 
the  direct  credit  substitute  is  multiplied 
by  the  full  amount  of  the  assets  that  are 
supported  by  the  direct  credit  substitute 
and  converted  using  a  100%  credit 
conversion  factor.  The  resulting  credit 
equivalent  amount  is  then  assigned  to 

Table  A 


the  risk-weight  category  appropriate  to 
the  obligor  in  the  underlying 
transaction,  after  considering  any 
associated  guarantees  or  collateral. 

(3)  Treatment  for  direct  credit 
substitutes  related  to  syndications.  In 
the  case  of  a  direct  credit  substitute  that 
takes  the  form  of  a  syndication  where 
each  party  is  obligated  only  for  its  pro 
rata  share  of  the  risk  and  there  is  no 
recourse  to  the  originating  entity,  each 
bank's  credit  equivalent  amount  will  be 
calculated  by  multiplying  only  its  pro 
rata  share  of  the  assets  supported  by  the 
direct  credit  substitute  by  a  100% 
conversion  factor.  The  resulting  credit 
equivalent  amount  is  then  assigned  to 
the  risk-weight  category  appropriate  to 
the  obligor  in  the  underlying 
transaction,  after  considering  any 
associated  guarantees  or  collateral. 

(d)  Externally  rated  positions:  credit- 
equivalent  amounts  and  risk  weights. — 
(1)  Traded  positions.  With  respect  to  a 
recourse  obligation,  direct  credit 
substitute,  residual  interest  (other  than 
a  credit-enhancing  interest-only  strip)  or 
mortgage-  or  asset-backed  security  that 
is  a  "traded  position"  and  that  has 
received  an  external  rating  on  a  long- 
term  position  that  is  one  grade  below 
investment  grade  or  better  or  a  short- 
term  position  that  is  investment  grade, 
the  bank  may  multiply  the  face  amount 
of  the  position  by  the  appropriate  risk 
weight,  determined  in  accordance  with 
Table  A  or  B  of  this  appendix  A,  as 
appropriate.'"  If  a  traded  position 
receives  more  than  one  external  rating, 
the  lowest  rating  will  apply. 


Long-term  rating  category 


Higtiest  or  second  highest  investment  grade 

Third  higriest  investment  grade 

Lowest  investment  grade  

One  category  below  investment  grade  


Short-term  rating  category 


Highest  investment  grade 
Second  highest  investment  grade 
Lowest  investment  grade    


' '  .^  risk  participation  with  a  remaining  maturity 
of  one  vear  or  less  that  is  conveyed  to  a  non-OECD 
bank,  is  also  assinned  to  the  20  percent  risk  category. 

"Stripped  miirlf^age-barked  securities  and 
similar  instruments.  su(  h  as  interest-only  strips  that 
are  not  rredil  enhancing  and  principal-only  strips, 
must  be  assigned  to  the  100%  risk  category. 


Examples 


AAA,  AA 

A 

BBB  

BB  


Risk  weight 
(In  percent) 


20 

50 

100 

200 


Table  B 


Examples 


A-1 ,  P-1 
A-2.  P-2 
A-3,  P-3 


Risk  weight 
(In  percent) 


20 
50 

100 
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(2)  Non-traded  positions.  A  recourse 
obligation,  direct  credit  substitute, 
residual  interest  (but  not  a  credit- 
enhancing  interest-only  strip)  or 
mortgage-  or  asset-backed  security 
extended  in  connection  with  a 
securitization  that  is  not  a  "traded 
position"  may  be  assigned  a  risk  weight 
in  accordance  with  section  II. B. 5(d)(1) 
of  this  appendix  A  if: 

(i)  It  has  been  externally  rated  by 
more  than  one  NRSRO: 

(ii)  It  has  received  an  external  rating 
on  a  long-term  position  that  is  one 
category  below  investment  grade  or 
better  or  a  short-term  position  that  is 
investment  grade  by  all  N'RSROs 
providing  a  rating: 

(iii)  The  ratings  are  publiclv  available; 
and 

(iv)  The  ratings  are  based  on  the  same 
criteria  used  to  rate  traded  positions.  If 
the  ratings  are  different,  the  lowest 
rating  will  determine  the  risk  categorv 
to  which  the  recourse  obligation,  direct 
credit  substitute,  residual  interest,  or 
mortgage-  or  asset-backed  security  will 
be  assigned. 

(e)  Senior  positions  not  extemallv 
rated.  For  a  recourse  obligation,  direct 
credit  substitute,  residual  interest  or 
mortgage-  or  asset-backed  security  that 
is  not  externally  rated  but  is  senior  in 
all  features  to  a  traded  position 
(including  coUateralization  and 
maturity),  a  bank  may  apply  a  risk 
weight  to  the  face  amount  of  the  senior 
position  in  accordance  with  section 
II. B. 5(d)(1)  of  this  appendix  A.  based 
upon  the  risk  weight  of  the  traded 
position,  subject  to  any  current  or 
prospective  supervisory  guidance  and 
the  bank  satisfying  the  FDIC  that  this 
treatment  is  appropriate.  This  section 


will  apply  only  if  the  traded  position 
provides  substantial  credit  support  for 
the  entire  life  of  the  unrated  position. 

(f)  Residual  interests — (1 ) 
Concentration  limit  on  credit-enhancing 
interest-only  stnps.  In  addition  to  the 
capital  requirement  provided  by  section 
II.B. 5(f)(2)  of  this  appendix  A.  a  bank 
must  deduct  from  Tier  1  capital  the  face 
amount  of  all  credit-enhancing  interest- 
only  strips  in  excess  of  25  percent  of 
Tier  1  capital  in  accordance  with 
§  325.5(f)(3). 

(2)  Credit-enhancing  interest-onlv 
strip  capital  requirement  After  applying 
the  concentration  limit  to  credit- 
enhancing  interest-only  strips  in 
accordance  with  ^  325.5(f)(3).  a  bank 
must  maintain  risk-based  capital  for  a 
credit-enhancing  interest-onlv  strip. 
equal  to  the  remaining  face  amount  of 
the  credit-enhancing  interest-only  strip 
(net  of  the  remaining  proportional 
amount  of  any  existing  associated 
deferred  Xdx  liability  recorded  on  the 
balance  sheet),  even  if  the  amount  of 
risk-based  capital  required  to  be 
mlaintained  exceeds  the  full  risk-based 
capital  requirement  for  the  assets 
transferred  Transactions  that,  in 
substance,  result  in  the  retention  of 
credit  risk  associated  with  a  transferred 
credit-enhancing  interest-only  strip  will 
be  treated  as  if  the  credit-enhancing 
interest-only  strip  was  retained  by  the 
bank  and  not  transferred. 

(3)  Other  residual  interests  capital 
requirement.  Except  as  otherwise 
provided  in  section  II, B  5(d)  or  (e)  of 
this  appendix  A.  a  bank  must  maintain 
risk-based  capital  for  a  residual  interest 
(excluding  a  credit-enhancing  interest- 
only  strip)  equal  to  the  face  amount  of 
the  residual  interest  (net  of  any  existing 

Table  C 


Rating  category 


Investment  grade 

One  category  betow  investment  grade 


associated  deferred  tax  liability 
recorded  on  the  balance  sheet),  even  if 
the  amount  of  risk-based  capital 
required  to  be  maintained  exceeds  the 
full  risk-based  capital  requirement  for 
the  assets  transferred  Transactions  that. 
in  substance,  result  in  the  retention  of 
credit  risk  associated  with  a  transferred 
residual  interest  willbe  treated  as  if  the 
residual  interest  was  retained  by  the 
bank  and  not  transferred 

(4)  Residual  interests  and  other 
recourse  obligations  Where  the 
aggregate  capital  requirement  for 
residual  interests  (including  credil- 
enhancing  interest-only  stnps)  and 
recourse  obligations  arising  from  the 
same  transfer  of  assets  exceed  the  full 
risk-based  capital  requirement  for  assets 
transferred,  a  bank  must  maintain  nsk- 
based  capital  equal  to  the  greater  of  the 
risk-based  capital  requirement  for  the 
residual  interest  as  calculated  under 
sections  Il.B.5(fj(2)  through  (3)  of  this 
appendix  A  or  the  full  nsk-based  capital 
requirement  for  the  assets  transferred 

ig)  Positions  that  are  not  rated  bv  an 
NRSRO  A  bank's  position  (other  than  a 
residual  interest'  in  a  securitization  or 
structured  finance  program  that  is  not 
rated  by  an  .\RSRO  mav  be  risk- 
weighted  based  on  the  bank's 
determinatinn  nf  the  credit  rating  of  the 
position,  as  specified  in  Table  C  of  this 
appendix  A.  multiplied  bv  the  face 
amount  of  the  position   in  order  to 
qualify-  for  this  treatment,  the  bank's 
system  for  detennining  the  credit  rating 
of  the  position  must  meet  one  of  the 
three  alternative  standards  set  out  in 
section  II  B.5(g}(lJ  through  i3j  of  this 
appendix  A. 


Examples 


BBB  or  better 
BB     


Rtsk  Wetght 

(in  percent) 


100 
200 


(1)  Internal  risk  rating  used  for  asset- 
backed  programs  A  bank  extends  a 
direct  credit  substitute  (but  not  a 
purchased  credit-enhancing  interest- 
only  strip)  to  an  asset-backed 
commercial  paper  program  sponsored 
by  the  bank  and  the  bank  is  able  to 
demonstrate  to  the  satisfaction  of  the 
FDIC,  prior  to  relying  upon  its  use,  that 
the  bank's  internal  credit  risk  rating 
system  is  adequate.  Adequate  internal 


credit  risk  rating  systems  usually 
contain  the  following  criteria:'^ 

(i)  The  internal  credit  risk  rating 
system  is  an  integral  part  of  the  bank's 
risk  management  system  that  explicitly 
incorporates  the  full  range  of  risks 
arising  from  a  bank's  participation  in 
securitization  activities; 

(ii)  Internal  credit  ratings  are  linked  to 
measurable  outcomes,  such  as  the 


'^The  adequacy  nf  a  tiank's  use  of  its  internal 
credit  nsk  rating  system  must  be  demonstrated  to 
the  FDIC  considering  the  criteria  listed  in  this 
section  and  the  size  and  lomplexity  of  the  credit 
exposures  dssumed  bv  the  barik. 


probabilit)  that  the  position  will 
experience  any  loss,  the  position's 
expected  loss  given  default,  and  the 
degree  of  variance  in  losses  given 
default  on  that  position: 

(ill)  The  internal  credit  risk  rating 
system  must  separately  consider  the  risk 
associated  with  the  underlying  loans  or 
borrowers,  and  the  risk  associated  with 
the  structure  nf  a  particular 
securitization  transaction. 

(iv)  The  internal  credit  risk  rating 
system  identifies  gradations  of  risk 
among  "pass"  assets  and  other  risk 
positions; 
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(v)  The  internal  credit  risk  rating 
system  must  have  clear,  explicit  criteria 
(including  for  subjective  factors),  that 
are  used  to  classify  assets  into  each 
internal  risk  grade; 

(vi)  The  bank  must  have  independent 
credit  risk  management  or  loan  review- 
personnel  assigning  or  reviewing  the 
credit  risk  ratings: 

(vii)  An  internal  audit  procedure 
should  periodically  verify-  that  internal 
risk  ratings  are  assigned  in  accordance 
with  the  bank's  established  criteria; 
(viii)  The  bank  must  monitor  the 
performance  of  the  internal  credit  risk 
ratings  assigned  to  nonrated.  nontraded 
direct  credit  substitutes  over  time  to 
determine  the  appropriateness  of  the 
initial  credit  risk  rating  assignment  and 
ad)u>t  individual  credit  risk  ratings,  or 
the  overall  internal  credit  risk  ratings 
system,  as  needed;  and 

(ix)  The  internal  credit  risk  rating 
system  must  make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  conservative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  NRSROs. 

(2)  Program  Ratings.  A  bank  extends 
a  direct  credit  substitute  or  retains  a 
recourse  obligation  (but  not  a  residual 
interest)  in  connection  with  a  structured 
finance  program  and  an  NRSRQ  has 
reviewed  the  terms  of  the  program  and 
stated  a  rating  for  positions  associated 
with  the  program.  If  the  program  has 
options  for  different  combinations  of 
assets,  standards,  internal  credit 
enhancements  and  other  relevant 
factors,  and  the  NRSRO  specifies  ranges 
of  rating  categories  to  them,  the  bank 
may  apply  the  rating  category'  applicable 
to  the  option  that  corresponds  to  the 
bank's  position.  In  order  to  rely  on  a 
program  rating,  the  bank  must 
demonstrate  to  the  FDIC's  satisfaction 
that  the  credit  risk  rating  assigned  to  the 
program  meets  the  same  standards 
generally  used  by  NRSRCls  for  rating 
traded  positions.  The  bank  must  also 
demonstrate  to  the  FDICTs  satisfaction 
that  the  criteria  underlying  the  NRSROs 
assignment  of  ratings  for  the  program 
are  satisfied  for  the  particular  position 
issued  by  the  bank.  If  a  bank 
participates  in  a  securitization 
sponsored  by  another  party,  the  FDIC 
may  authorize  the  bank  to  use  this 
approach  based  on  a  program  rating 
obtained  by  the  sponsor  of  the  program. 

(.3)  CnmpuU'r  Program.  A  bank  is 
using  an  acceptable  credit  assessment 
computer  program  that  has  been 
developed  by  an  NRSRO  to  determine 
the  rating  of  a  direct  credit  substitute  or 
recourse  obligation  (but  not  a  residual 
interest)  extended  in  connection  with  a 
structured  finance  program.  In  order  to 
rely  on  the  rating  determined  by  the 


computer  program,  the  bank  must 
demonstrate  to  the  FDIC's  satisfaction 
that  ratings  under  the  program 
correspond  credibly  and  reliably  with 
the  ratings  of  traded  positions.  The  bank 
must  also  demonstrate  to  the  FDIC's 
satisfaction  the  credibility  of  the 
program  in  financial  markets,  the 
reliability  of  the  program  in  assessing 
credit  risk,  the  applicability  of  the 
prograni  to  the  bank's  position,  and  the 
proper  implementation  of  the  program, 
(h)  Limitations  on  risk-basea  capital 
requirements — (1)  Low-level  exposure 
rule.  If  the  maximum  exposure  to  loss 
retained  or  assumed  by  a  bank  in 
connection  with  a  recourse  obligation,  a 
direct  credit  substitute,  or  a  residual 
interest  is  less  than  the  effective  risk- 
based  capital  requirement  for  the  credit- 
enhanced  assets,  the  risk-based  capital 
required  under  this  appendix  A  is 
limited  to  the  bank's  maximum 
contractual  exposure,  less  any  recourse 
liability  account  established  in 
accordance  with  generally  accepted 
accounting  principles.  This  limitation 
does  not  apply  when  a  bank  provides 
credit  enhancement  beyond  any 
contractual  obligation  to  support  assets 
it  has  sold. 

(2)  Mortgage-related  securities  or 
participation  certificates  retained  in  a 
mortgage  loan  swap.  If  a  bank  holds  a 
mortgage-related  security  or  a 
participation  certificate  as  a  result  of  a 
mortgage  loan  swap  with  recourse, 
capital  is  required  to  support  the 
recourse  obligation  plus  the  percentage 
of  the  mortgage-related  security  or 
participation  certificate  that  is  not 
covered  by  the  recourse  obligation.  The 
total  amount  of  capital  required  for  the 
on-balance  sheet  asset  and  the  recourse 
obligation,  however,  is  limited  to  the 
capital  requirement  for  the  underlying 
loans,  calculated  as  if  the  bank 
continued  to  hold  these  loans  as  an  on- 
balance  sheet  asset. 

(3)  Belated  on-balance  sheet  assets.  If 
a  recourse  obligation  or  direct  credit 
substitute  also  appears  as  a  balance 
sheet  asset,  the  asset  is  risk-weighted 
only  under  this  section  II. B. 5  of  this 
appendix  A,  except  in  the  case  of  loan 
servicing  assets  and  similar 
arrangements  with  embedded  recourse 
obligations  or  direct  credit  substitutes. 
In  that  case,  the  on-balance  sheet 
servicing  assets  and  the  related  recourse 
obligations  or  direct  credit  substitutes 
must  both  be  separately  risk  weighted 
and  incorporated  into  the  risk-based 
capital  calculation. 

(i)  Alternative  Capital  Calculation  for 
Small  Business  Obligations. 

(1)  Definitions.  For  purposes  of  this 
section  11. B.  5(i): 

(i)  Qualified  bank  means  a  bank  that: 


(A)  Is  well  capitalized  as  defined  in 
§  325.103(b)(1)  without  applying  the 
capital  treatment  described  in  this 
section  II.B.5(i).  or 

(B)  Is  adequately  capitalized  as 
defined  in  §  325.lb3(b)(2)  without 
applying  the  capital  treatment  described 
in  this  section  II.B.5(i)  and  has  received 
written  permission  by  order  of  the  FDIC 
to  applv  the  capital  treatment  described 
in  this  section  II.B.5(i). 

(iii)  Small  business  means  a  business 
that  meets  the  criteria  for  a  small 
business  concern  established  by  the 
Small  Business  Administration  in  13 
CFR  part  121  pursuant  to  15  U.S.C.  632. 

(2)  Capital  and  resen-e  requirements. 
Notwithstanding  the  risk-based  capital 
treatment  outlined  in  any  other 
paragraph  (other  than  paragraph  (i)  of 
this  section  II. B. 5).  with  respect  to  a 
transfer  with  recourse  of  a  small 
business  loan  or  a  lease  to  a  small 
business  of  personal  property  that  is  a 
sale  under  generally  accepted 
accounting  principles,  and  for  which 
the  bank  establishes  and  maintains  a 
non-capital  reserve  under  generally 
accepted  accounting  principles 
sufficient  to  meet  the  reasonable 
estimated  liability  of  the  bank  under  the 
recourse  arrangement:  a  qualified  bank 
may  elect  to  include  only  the  face 
amount  of  its  recourse  in  its  risk- 
weighted  assets  for  purposes  of 
calculating  the  bank's  risk-based  capital 
ratio. 

(3)  Limit  on  aggregate  amount  of 
recourse.  The  total  outstanding  amount 
of  recourse  retained  by  a  qualified  bank 
with  respect  to  transfers  of  small 
business  loans  and  leases  to  small 
businesses  of  personal  property  and 
included  in  the  risk-weighted  assets  of 
the  bank  as  described  in  section 
II.B.5(i)(2)  of  this  appendix  A  may  not 
exceed  15  percent  of  the  bank's  total 
risk-based  capital,  unless  the  FDIC 
specifies  a  greater  amount  by  order. 

(4)  Bank  that  ceases  to  be  qualified  or 
that  exceeds  aggregate  limit.  If  a  bank 
ceases  to  be  a  qualified  bank  or  exceeds 
the  aggregate  limit  in  section  II.B.5(i){3) 
of  this  appendix  A.  the  bank  may 
continue  to  apply  the  capital  treatment 
described  in  section  II.B.5(i)(2)  of  this 
appendix  A  to  transfers  of  small 
business  loans  and  leases  to  small 
businesses  of  personal  property  that 
occurred  when  the  bank  was  qualified 
and  did  not  exceed  the  limit. 

(5)  Prompt  correction  action  not 
affected,  (ij  A  bank  shall  compute  its 
capital  without  regard  to  this  section 
II.B.5(i)  for  purposes  of  prompt 
corrective  action  (12  U.S.C.  1831o) 
unless  the  bank  is  a  well  capitalized 
bank  (without  applying  the  capital 
treatment  described  in  this  section 
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II.B.5(i))  and,  after  applying  the  capital 
treatment  described  in  this  section 
II.B.5(i),  the  bank  would  be  well 
capitalized. 

(ii)  A  bank  shall  compute  its  capital 
without  regard  to  this  section  n.B.5(i) 
for  purposes  of  12  U.S.C.  1831o(g) 
regardless  of  the  bank's  capital  level. 


Category'  2-20  Percent  Risk  Weight. 

***** 

d.  This  category  also  includes 
recourse  obligations,  direct  credit 
substitutes,  residual  interests  (other 
than  a  credit-enhancing  interest-only 
strip)  and  asset-  or  mortgage-backed 
securities  rated  in  the  highest  or  second 
highest  investment  grade  category,  e.g.. 
AAA.  AA,  in  the  case  of  long-term 
ratings,  or  the  highest  rating  category, 
e.g..  A-1.  P-1.  in  the  case  of  short-term 
ratings. 

Category  3—50  Percent  Risk  Weight. 

***** 

Jj      *     *     *30     *     *     * 
»  *  •  »  « 

d.  This  category  also  includes 
recourse  obligations,  direct  credit 
substitutes,  residual  interests  (other 
than  a  credit-enhancing  interest-only 
strip)  and  asset-  or  mortgage-backed 
securities  rated  in  the  third  highest 
investment  grade  category,  e.g..  A.  in  the 
case  of  long-term  ratings,  or  the  second 
highest  rating  category,  e.g.,  A-2,  P-2, 
in  the  case  of  short-term  ratings. 

Category  4—100  Percent  Risk  Weight. 
(a)  All  assets  not  included  in  the 
categories  above  in  section  11. C  of  this 
apf>endix  A,  except  the  assets 
specifically  included  in  the  200  percent 
category  below  in  section  II. C  of  this 
appendix  A  and  assets  that  are 
otherwise  risk  weighted  in  accordance 
with  section  n.B.5  of  this  appendix  A. 
are  assigned  to  this  category,  which 
comprises  standard  risk  assets  The  bulk 
of  the  assets  typically  found  in  a  loan 
portfolio  would  be  assigned  to  the  100 
percent  category. 


'°  The  types  of  loans  that  qualifv  as  loans  secured 
by  multifamily  residential  properties  are  listed  in 
the  instructions  for  preparation  of  the  Consolidated 
Reports  of  Condition  and  Income  In  addition,  from 
the  standpoint  of  the  selling  bank,  when  a 
multifamily  residential  property  loan  is  sold  subject 
to  a  pro  rata  loss  sharing  arrangement  which 
provides  for  the  purchaser  of  the  loan  to  share  in 
any  loss  incurred  on  the  loan  on  a  pro  rata  basis 
with  the  selling  bank,  that  portion  of  the  loan  is  not 
subject  to  the  risk-h)ased  capital  standards  In 
connection  with  sales  of  multifamily  residential 
property  loans  in  which  the  purchaser  of  the  loan 
shares  in  any  loss  incurred  on  the  loan  with  the 
selling  bank  on  other  than  a  pro  rota  basis,  the 
selling  bank  must  treat  these  other  loss  sharing 
arrangements  in  accordance  with  section  II. B. 5  of 
this  appendix  A. 


fb)  This  category  includes: 

(1)  Long-term  claims  on.  and  the 
portions  of  long-term  claims  that  are 
guaranteed  by.  non-OECD  banks,  and  all 
claims  on  non-OECD  central 
governments  that  entail  some  degree  of 
transfer  risk;  ^^ 

(2)  All  claims  on  foreign  and  domestic 
private-sector  obligors  not  included  in 
the  categories  above  in  section  U.C  of 
this  appendix  A  (including  loans  to 
nondepository  financial  institutions  and 
bank  holding  companies); 

(3)  Claims  on  commercial  firms 
owned  by  the  public  sector; 

(4)  Customer  liabifities  to  the  bank  on 
acceptances  outstanding  involving 
standard  risk  claims;  ^* 

(5)  Investments  in  fixed  assets, 
premises,  and  other  real  estate  owned; 

(6)  Common  and  preferred  stock  of 
corporations,  including  stock  acquired 
for  debts  previously  contracted. 

(7)  Commercial  and  consumer  loans 
(except  those  assigned  to  lower  risk 
categories  due  to  recognized  guarantees 
or  collateral  and  loans  secured  by 
residential  property  that  qualify  for  a 
lower  risk  weight): 

(8)  Recourse  obligations,  direct  credit 
substitutes,  residual  interests  (other 
than  a  credit-enhancing  interest-only 
strip)  and  asset-or  mortgage-backed 
securities  rated  in  the  lowest  investment 
grade  categon,-.  e.g..  BBB.  as  well  as 
certain  positions  (but  not  residual 
interests)  which  the  bank  rates  pursuant 
to  section  section  II. B. 5(g)  of  this 
appendix  A.; 

(9)  Industrial-development  bonds  and 
similar  obligations  issued  under  the 
auspices  of  states  or  political 
subdivisions  of  the  OECD-based  group 
of  countries  for  the  benefit  of  a  private 
party  or  enterprise  where  that  party  or 
enterprise,  not  the  government  entity,  is 
obligated  to  pay  the  principal  and 
interest; 

(10)  All  obligations  of  states  or 
political  subdivisions  of  countries  that 
do  not  belong  to  the  OECD-based  group. 
and 

(11)  Stripped  mortgage-backed 
securities  and  similar  instruments,  such 


"Such  assets  include  all  non-local  currency- 
claims  on,  and  the  portions  of  claims  that  are 
guaranteed  by,  non-OECD  central  governments  and 
those  portions  of  local  currency  claims  on.  or 
guaranteed  by,  nonOECD  central  governments  that 
exceed  the  local  currency  liabilities  held  by  the 
bank 

^* Customer  liabilities  on  acceptances  outstanding 
involving  nonstandard  nsk  claims,  such  as  claims 
on  U.S.  depository  mstitutions.  are  assigned  to  the 
risk  category  appropnate  to  the  identity  of  the 
obligor  or.  if  relevant,  the  nature  of  the  collateral 
or  guarantees  backing  the  claims  Portions  of 
acceptances  conveyed  as  risk  participations  to  US 
depository  institutions  or  foreign  banks  are  assigned 
to  the  20  percent  nsk  category  appropriate  to  short- 
term  claims  guaranteed  by  IS  depository 
institutions  and  foreign  banks. 


as  interest-only  strips  that  are  not  credit- 
enhancing  and  principal-only  strips. 

(c)  The  following  assets  also  are 
assigned  a  risk  weight  of  100  percent  if 
they  have  not  already  been  deducted 
from  capital:  investments  in 
unconsolidated  companies,  joint 
ventures,  or  associated  companies; 
instruments  that  quahf\-  as  capital 
issued  by  other  banks:  deferred  tax 
assets:  and  mortgage  servicing  assets, 
nonmortgage  ser\'icing  assets,  and 
purchased  credit  card  relationships 

Category  5—200  Percent  Risk  Weight. 
This  category  includes: 

(a)  Externally  rated  recourse 
obligations,  direct  credit  substitutes, 
residual  interests  (other  than  a  credit- 
enhancing  interest-onlv  strip),  and 
asset-  and  mortgage-backed  securities 
that  are  rated  one  cafegor>-  below  the 
lowest  investment  grade  category-,  e.g., 
BB,  to  the  extent  permitted  in  section 
n.B.5(d)  of  this  appendix  A:  and 

(b)  A  position  (but  not  a  residual 
interest)  in  a  sectiritization  or  structured 
finance  program  that  is  not  rated  bv  an 
NRSRO  for  which  the  bank  determines 
that  the  credit  risk  is  equivalent  to  one 
categoPf-  below  investment  grade,  eg. 
BB.  to  the  extent  permitted  in  section 
II.B.5.(g)  of  this  appendix  A. 

*        *        «        •        • 

Q        .      *      . 

The  face  amount  of  an  off-balance 
sheet  item  is  generally  incorporated  into 
the  risk-weighted  assets  in  two  steps. 
The  face  amount  is  first  multiplied  by 
a  credit  conversion  factor,  except  as 
otherwise  specified  in  section  II  B. 5  of 
this  appendix  A  for  direct  credit 
substitutes  and  recourse  obligations 
The  resultant  credit  equivalent  amount 
is  assigned  to  the  appropriate  risk 
category  according  to  the  obligor  or.  if 
relevant,  the  guarantor  or  the  nature  of 
the  collateral."  Table  III  to  this 
appendix  A  sets  forth  the  conversion 
factors  for  various  types  of  off-balance- 
sheet  items. 

1.  Items  With  a  100  Percent 
Conversion  Factor  (a)  Except  as 
otherwise  provided  in  section  II  B  5  of 
this  appendix  A.  the  full  amount  of  an 
asset  or  transaction  supported,  in  whole 
or  in  part,  by  a  direct  credit  substitute 
or  a  recourse  obligation.  Direct  credit 
substitutes  and  recourse  obligations  are 
defined  in  section  II. B. 5.  of  this 
appendix  A. 


^'The  sufficiency  of  collateral  and  guarantees  for 
off-t)aiance-sheet  items  is  determined  by  the  market 
value  of  the  collateral  or  the  amount  of  the 
guarantee  m  relation  to  the  face  amount  of  the  item, 
except  for  denvative  contracts,  for  which  this 
determination  is  generally  made  in  relation  to  the 
credit  equivalent  amount  Collateral  and  guarantees 
are  subject  to  the  same  provisions  noted  under 
section  II. B  of  this  appendix  A. 
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(b)  Sale  and  repurchase  agreements,  if 
not  already  included  on  the  balance 
sheet,  and  forward  agreements.  Forward 
agreements  are  legally  binding 
contractual  obligations  to  purchase 
assets  with  drawdown  which  is  certain 
at  a  specified  future  date.  Such 
obligations  include  forward  purchases, 
forward  forward  deposits  placed."*  and 
partlv-paid  shares  and  securities;  they 
do  not  include  commitments  to  make 
residential  mortgage  loans  or  forward 
foreign  exchange  contracts. 

(c)  Securities  lent  by  a  bank  are 
treated  in  one  of  two  ways,  depending 
upon  whether  the  lender  is  exposed  to 
risk  of  loss  If  a  bank,  as  agent  for  a 
customer,  lends  the  customer's 
securities  and  does  not  indemnifv  the 


customer  against  loss,  then  the 
securities  transaction  is  excluded  from 
the  risk-based  capital  calculation.  On 
the  other  hand,  if  a  bank  lends  its  own 
securities  or.  acting  as  agent  for  a 
customer,  lends  the  customer's 
securities  and  indemnifies  the  customer 
against  loss,  the  transaction  is  converted 
at  100  percent  and  assigned  to  the  risk 
weight  category  appropriate  to  the 
obligor  or.  if  applicable,  to  the  collateral 
delivered  to  the  lending  bank  or  the 
independent  custodian  acting  on  the 
lending  bank's  behalf. 
*         «         *         *         * 

ni.  Minimum  Risk-Based  Capital  Ratio 

Subject  to  section  II. B. 5.  of  this 
appendix  A.  banks  generally  will  be 


expected  to  meet  a  minimum  ratio  of 
qualifying  total  capital  to  risk-weighted 
assets  of  8  percent,  of  which  at  least  4 
percentage  points  should  be  in  the  form 
of  core  capital  (Tier  1).  Any  bank  that 
does  not  meet  the  minimum  risk-based 
capital  ratio,  or  whose  capital  is 
otherwise  considered  inadequate, 
generally  will  be  expected  to  develop 
and  implement  a  capital  plan  for 
achieving  an  adequate  level  of  capital, 
consistent  with  the  provisions  of  this 
risk-based  capital  framework  and 
§  325.104,  the  specific  circumstances 
affecting  the  individual  bank,  and  the 
requirements  of  any  related  agreements 
between  the  bank  and  the  FDIC. 


Table  I.— Definition  of  Qualifying  Capital 


Components 


(1)  Core  Capital  (Tier  1)  \ 

(a)  Common  stockholders'  equity  

(b)Noncumulative  perpetual  preferred  stock  and  any  related  sur- 
plus 

(c)  Minonty  interest  m  equity  accounts  of  consolidated 

(d)  Less  All  intangible  assets  other  than  certain  mortgage  serv- 
icing assets,  nonmortgage  servicing  assets  and  purchased  credit 
card  relationships 

(e)  Less   Certain  credit-enhancing  interest-only  sthps  

(f)  Less  Certain  deferred  tax  assets  

(2)  Supplementary  Capital  (Tier  2)      

(a)  Allowance  for  loan  and  lease  losses  

(b)  Unrealized  gams  on  certain  equity  securities.^ 
Limited  to  45°o  of  pretax  net  unrealized  gams  *= 

(c)  Cumulative  perpetual  and  long-term  preferred  stock  (original 
matunty  of  20  years  or  more)  and  any  related  surplus 

(d)  Auction  rate  and  similar  preferred  stock  (both  cumulative  and 
non-cumulative) 

(e)  Hybnd  capital  instruments  (including  mandatory  convertible 
debt  secunties) 

(f)  Term  subordinated  debt  and  intermediate-term  preferred  stock 
(onginal  weighted  average  matunty  of  five  years  or  more). 

(3)  Deductions  (from  sum  of  tier  1  and  tier  2) 

(a)  Investments  m  banking  and  finance  subsidiaries  that  are  not 
consolidated  for  regulatory  capital  purposes 

(b)  Intentional  reciprocal  cross-holdmgs  of  capital  secunties  issued 
by  banks 

(c)  Other  deductions  (such  as  investment  m  other  subsidiaries  or 
joint  ventures)  as  determined  by  supervisory  authonty 

(4)  Total  Capital 


f^^inimum  requirements 


Must  equal  or  exceed  4%  of  weighted-nsk  assets. 
No  limit.' 
No  limit.  ^ 

No  limit.' 
(2). 


Total  of  tier  2  is  limited  to  100%  of  tier  1.5 
Limited  to  1.25%  of  weighted-nsk  assets  ^ 


No  limit  within  tier  2:  long-temn  preferred  is  amortized  for  capital  pur- 
poses as  It  approaches  matunty. 
No  limit  within  Tier  2. 

No  limit  within  Tier  2. 

Term  subordinated  debt  and  intermediate-term  preferred  stock  are  lim- 
ited to  50%  of  Tier  1  s  and  amortized  for  capital  purposes  as  they 
approach  matunty. 


On  a  case-by-case  tiasis  or  as  a  matter  of  policy  after  formal  consider- 
ation of  relevant  issues 
Must  equal  or  exceed  8%  or  weighted-nsk  assets. 


'  No  express  limits  are  placed  on  the  amounts  of  nonvoting  common  noncumulative  perpetual  preferred  stock,  and  minority  interests  that  may 
be  recognized  as  part  of  Tier  1  capital  However  voting  common  stockholders  equity  capital  generally  will  be  expected  to  be  the  dominant  forni 
of  Tier  1  capital  and  banks  should  avoid  undue  reliance  on  other  Tier  1  capital  elements 

2  The  amounts  of  mortgage  servicing  assets  nonmortgage  servicing  assets  and  purchased  credit  card  relationships  that  can  be  recognized  for 
purposes  of  calculating  Tier  1  capital  are  subject  to  the  limitations  set  forth  in  §325. 5(f)  All  deductions  are  for  capital  purposes  only;  deductions 
would  not  affect  accounting  treatment 

3  The  amounts  of  credit-enhancing  interest-only  stnps  that  can  be  recognized  for  purposes  of  calculating  Tier  1  capital  are  subject  to  the  limita- 
tions set  forth  m  §325  5(f) 

^  Deferred  tax  assets  are  subject  to  the  capital  limitations  set  forth  m  §325  5(g). 

*  Amounts  m  excess  of  limitations  are  permitted  but  do  not  quality  as  capital 

®  Unrealized  gams  on  equity  secunties  are  subject  to  the  capital  limitations  set  forth  in  paragraph  I.A2.(f)  of  appendix  A  to  part  325. 


"^  Forsvard  forward  deposits  accepted  are  treated 
as  interest  rate  contracts. 


•1 
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Table  II, — Summar>'  of  Risk  Weights 
and  Risk  Categories. 

*         *         *         «         « 

Category  2—20  Percent  Risk  Weight. 
***** 

(12)  Recourse  obligations,  direct 
credit  substitutes,  residual  interests 
(other  than  credit-enhancing  interest- 
only  strips)  and  asset-  or  mortgage- 
backed  securities  rated  in  either  of  the 
two  highest  investment  grade  categories, 
e.g.,  AAA  or  A.\.  in  the  case  of  long- 
term  ratings,  or  the  highest  rating 
category,  e.g..  A-1,  P-1.  in  the  case  of 
short-term  ratings. 

Categor\-  3—50  Percent  Risk  Weight. 
***** 

(3)  Recourse  obligations,  direct  credit 
substitutes,  residual  interests  (other 
than  credit-enhancing  interest-onlv 
strips)  and  asset-  or  mortgage-backed 
securities  rated  in  the  third-highest 
investment  grade  categor>-,  e.g..  A,  in  the 
case  of  long-term  ratings,  or  the  second 
highest  rating  category,  e.g.,  A-2,  P-2. 
in  the  case  of  short-term  ratings. 
***** 

Category  4—100  Percent  Risk  Weight. 
***** 

(9)  Recourse  obligations,  direct  credit 
substitutes,  residual  interests  (other 
than  credit-enhancing  interest-only 
strips)  and  asset-  or  mortgage-backed 
securities  rated  in  the  lowest  investment 
grade  category,  e.g..  BBB.  as  well  as 
certain  positions  (but  not  residual 
interests)  which  the  bank  rates  pursuant 
to  section  II. B. 5(g)  of  this  appendix  A. 

(10)  All  other  assets,  including  anv 
intangible  assets  that  are  not  deducted 
from  capital,  and  the  credit  equivalent 
amounts  •*  of  off-balance  sheet  items  not 
assigned  to  a  different  risk  categorx'. 

Categon.'  5—200  Percent  Risk  Weight. 

(1)  Externally  rated  recourse 
obligations,  direct  credit  substitutes, 
residual  interests  (other  than  credit- 
enhancing  interest-only  strips),  and 
asset-  and  mortgage-backed  securities 
that  are  rated  one  categor\'  below  the 
lowest  investment  grade  category,  e.g.. 
BB.  to  the  extent  permitted  in  section 
II. B. 5(d)  of  this  appendix  A;  and 

(2)  A  position  (but  not  a  residual 
interest)  extended  in  connection  with  a 
securitization  or  structured  financing 
program  that  is  not  rated  by  an  NRSRO 
for  which  the  bank  determines  that  the 
credit  risk  is  equivalent  to  one  cafegorv 
below  investment  grade,  e.g..  BB,  to  the 
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<  In  general,  for  each  off-balance  sheet  item,  a 
conversion  factor  (see  Table  III)  must  be  applied  to 
determine  the    credit  equivalent  amount'  prior  to 
assigning  the  off-balance  5heet  item  to  a  risk  weight 
categop, 


extent  permitted  in  section  n.B.5.(g)  of 
this  appendix  A, 
***** 

Table  III. — Credit  Conversion  Factors 
for  Off-Balance  Sheet  Items. 
100  Percent  Conversion  Factor. 

(1)  The  full  amount  of  assets 
supported  by  direct  credit  substitutes 
and  recourse  obligations  (unless  a 
different  treatment  is  otherwise 
specified)  For  risk  participations  in 
such  arrangements  acquired  by  the 
bank,  the  full  amount  of  assets 
supported  by  ibe  main  obligation 
multiplied  by  the  acquiring  bank's 
percentage  share  of  the  risk 
participation. 

(2)  Acquisitions  of  risk  participations 
in  bankers  acceptances. 

(3)  Sale  and  repurchase  agreements,  if 
not  already  included  on  the  balance 
sheet. 

*         *         *         «         « 

7.  In  appendix  B  to  part  325: 

A  Amend  section  I  bv  changing 
■C^^MEL-  to  'CAMELS-  in  the  first 
undesignated  paragraph  and  in  the 
second  undesignated  paragraph  bv 
removing  "by  December  31.  1992  (and 
at  least  7.25  percent  bv  December  31. 
1990). ■• 

B  Amend  section  III  by  removing  the 
second  undesignated  paragraph. 

C  Irtsection  I\'  paragraph  A; 

i  Amend  the  first  undesignated 
paragraph  by  removing  "in  accordance 
with  Accounting  Principles  Board 
Opinion  No  16,  as  amended.': 

ii.  Remove  the  second  undesignated 
paragraph:  and 

iii.  Amend  the  new  second 
undesignated  paragraph  bv  changing 
■'§325(t)"  to  "§325.2(v)."' 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  23rd  day  of 
October.  2001 

Federal  Deposit  insurance  Corporation. 
lames  D.  LaPierre, 

Deputy  Executive  Secretary. 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrfft  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  567— CAPiTAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U  S.C.  1462.  1462a,  1463, 
1464,  1467a.  1828  (note). 

2.  Section  567.1  is  amended  by: 


A.  Revising  the  definitions  of  direct 
credit  substitute  and  recourse. 

B.  Adding  definitions  of  credit 
derivative,  credit-enhancing  interest- 
only  strips,  credit-enhancing 
representations  and  Wdrranties.  face 
amount,  financial  asset,  financial 
standby  letter  of  credit,  nationally 
recognized  statistical  rating 
organization,  performance-based 
standby  letter  of  credit,  residual  interest, 
risk  participation,  securitization, 
servicer  cash  advance,  structured 
financing  program,  and  traded  position; 
and 

C.  Removing  the  definition  of  high 
quality  mortgage  related  securities  to 
read  as  follows: 

§567.1     Definitions. 

*  »         «         »         « 

Credit  derivative.  The  term  credit 
denvative  means  a  contract  that  allows 
one  party  (the  protection  purchaser)  to 
transfer  the  credit  risk  of  an  asset  or  off- 
balance  sheet  credit  exposure  to  another 
party  (the  protection  provider).  The 
value  of  a  credit  derivative  is 
dependent,  at  least  in  part,  on  the  credit 
performance  of  a  "referenced  asset." 

Credit-enhancing  interest-onlv  strip. 
{ 1  j  The  term  credit-enhancing  interest- 
only  stnp  means  an  on-balance  sheet 
asset  that,  in  form  or  in  substance: 

(i)  Represents  the  contractual  right  to 
receive  some  or  all  of  the  interest  due 
on  transferred  assets:  and 

(ii)  Exposes  the  savings  association  to 
credit  risk  directly  or  indirectlv 
associated  with  the  transferred  assets 
that  exceeds  its  pro  rata  share  of  the 
savings  association's  claim  on  the  assets 
whether  through  subordination 
provisions  or  other  credit  enhancement 
techniques. 

(2)  OTS  reserves  the  right  tn  identif\' 
other  cash  ficws  or  related  interests  as 
a  credit-enhancing  interest-onlv  strip.  In 
determining  whether  a  particular 
interest  cash  fiow  functions  as  a  credit- 
enhancing  interest-only  strip.  OTS  will 
consider  the  economic  substance  of  the 
transaction. 

Credit-enhancing  representations  and 
warranties  {1}  The  term  credit- 
enhancing  representations  and 
warranties  means  representations  and 
warranties  that  are  made  or  assumed  in 
connection  witb  a  transfer  of  assets 
(including  loan  ser\icing  assets)  and 
that  obligate  a  savings  association  to 
protect  investors  from  losses  arising 
from  credit  risk  in  the  assets  transferred 
or  loans  serviced 

(2)  Credit-enhancing  representations 
and  warranties  include  promises  to 
protect  a  party  from  losses  resulting 
from  the  default  or  nonperformance  of 
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another  party  or  from  an  insufficiency 
in  the  value  of  the  niUateral. 

(3)  Credit-enhancinu  representations 
and  warranties  do  not  include; 

(i)  Earlv-default  clauses  and  similar 
warranties  that  permit  the  return  of,  or 
premium  refund  clauses  covering, 
qualifying  mortgage  loans  for  a  period 
not  to  exceed  120  davs  from  the  date  of 
transfer  These  warranties  may  cover 
onlv  those  loans  that  were  originated 
within  one  year  of  the  date  of  the 
transfer; 

(ii)  Premium  refund  clauses  covering 
assets  guaranteed,  in  whole  or  in  part, 
bv  the  United  States  government,  a 
United  States  government  agency,  or  a 
United  States  government-sponsored 
enterprise,  provided  the  premium 
refund  c:lausc  is  for  a  period  not  to 
exceed  120  days  from  the  date  of 
transfer:  or 

(iii)  Warranties  that  permit  the  return 
of  assets  in  instances  of  fraud, 
misrepresentation  or  incomplete 
documentation. 
***** 

Direct  credit  substitute.  The  term 
direct  credit  substitute  means  an 
arrangement  in  which  a  savings 
association  assumes,  in  form  or  in 
substance,  credit  risk  associated  with  an 
on-or  off-balance  sheet  asset  or  exposure 
that  was  not  previously  owned  by  the 
savings  association  (third-party  asset) 
and  the  risk  assumed  by  the  savings 
association  exceeds  the  pro  rata  share  of 
the  savings  association's  interest  in  the 
third-party  asset.  If  a  savings  association 
has  no  claim  on  the  third-party  asset, 
then  the  savings  association's 
assumption  of  any  credit  risk  is  a  direct 
credit  substitute.  Direct  credit 
substitutes  include: 

(1)  Financial  standby  letters  of  credit 
that  support  financial  claims  on  a  third 
party  that  exceed  a  savings  association's 
pro  rata  share  in  the  financial  claim; 

(2)  Guarantees,  surety  arrangements, 
credit  derivatives,  and  similar 
instruments  backing  financial  claims 
that  exceed  a  savings  association's  pro 
rata  share  in  the  financial  claim: 

(3)  Purchased  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying 
assets: 

(4)  Credit  derivative  contracts  under 
which  the  savings  association  assumes 
more  than  its  pro  rata  share  of  credit 
risk  on  a  third-party  asset  or  exposure: 

(5)  Loans  or  lines  of  credit  that 
provide  credit  enhancement  for  the 
finant:ial  obligations  of  a  third  party: 

(6)  Purchased  loan  servicing  assets  if 
the  servicer  is  responsible  for  credit 
losses  or  if  the  servicer  makes  or 
assumes  credit-enhancing 


representations  and  warranties  with 
respect  to  the  loans  serviced.  Servicer 
cash  advances  as  defined  in  this  section 
are  not  direct  credit  substitutes:  and 

(7)  Clean-up  calls  on  third  party 
assets.  However,  clean-up  calls  that  are 
10  percent  or  less  of  the  original  pool 
balance  and  that  are  exercisable  at  the 
option  of  the  savings  association  are  not 
direct  credit  substitutes. 
***** 

Face  amount.  The  term  face  amount 
means  the  notational  principal,  or  face 
value,  amount  of  an  off-balance  sheet 
item  or  the  amortized  cost  of  an  on- 
balance  sheet  asset. 

Financial  asset.  The  term  financial 
asset  means  cash  or  other  monetary 
instrument,  evidence  of  debt,  evidence 
of  an  ownership  interest  in  an  entity,  or 
a  contract  that  conveys  a  right  to  receive 
or  exchange  cash  or  another  financial 
instrument  from  another  party. 

Financial  standby  letter  of  credit.  The 
term  financial  standby  letter  of  credit 
means  a  letter  of  credit  or  similar 
arrangement  that  represents  an 
irrevocable  obligation  to  a  third-party 
beneficiary: 

(1)  To  repay  money  borrowed  by,  or 
advanced  to,  or  for  the  account  of,  a 
second  party  (the  account  party):  or 

(2)  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the 
account  party  fails  to  fulfill  its 
obligation  to  the  beneficiary.' 
***** 

Nationally  recognized  statistical 
rating  organization  (NRSROj.  The  term 
nationally  recognized  statistical  rating 
organization  means  an  entity  recognized 
by  the  Division  of  Market  Regulation  of 
the  Securities  and  Exchange 
Commission  (Commission)  as  a 
nationally  recognized  statistical  rating 
organization  for  various  purposes, 
including  the  Commission's  uniform  net 
capital  requirements  for  brokers  and 
dealers. 
*        *j        *         *         * 

Performance-based  standby  letter  of 
credit.  The  term  performance-based 
standby  letter  of  credit  means  any  letter 
of  credit,  or  similar  arrangement, 
however  named  or  described,  which 
represents  an  irrevocable  obligation  to 
the  beneficiary  on  the  part  of  the  issuer 
to  make  payment  on  account  of  any 
default  by  a  third  party  in  the 
performance  of  a  nonfinancial  or 
commercial  obligation  Such  letters  of 
credit  include  arrangements  backing 
subcontractors'  and  suppliers' 
performance  labor  and  materials 
contracts,  and  construction  bids. 
***** 

Recourse.  The  term  recourse  means  a 
savings  association's  retention,  in  form 


or  in  substance,  of  any  credit  risk 
directly  or  indirectly  associated  with  an 
asset  it  has  sold  (in  accordance  with 
generally  accepted  accounting 
principles)  that  exceeds  a  pro  rata  share 
of  that  savings  association's  claim  on 
the  asset.  If  a  savings  association  has  no 
claim  on  a  asset  it  has  sold,  then  the 
retention  of  any  credit  risk  istrecourse. 
A  recourse  obligation  typically  arises 
when  a  savings  association  transfers 
assets  in  a  sale  and  retains  an  explicit 
obligation  to  repurchase  assets  or  to 
absorb  losses  due  to  a  default  on  the 
pa\ment  of  principal  or  interest  or  any 
other  deficiency  in  the  performance  of 
the  underlying  obligor  or  some  other 
party.  Recourse  may  also  exist 
implicitly  if  a  savings  association 
provides  credit  enhancement  beyond 
any  contractual  obligation  to  support 
assets  it  has  sold.  Recourse  obligations 
include; 

(1)  Credit-enhancing  representations 
and  warranties  made  on  transferred 
assets: 

(2)  Loan  servicing  assets  retained 
pursuant  to  an  agreement  under  which 
the  savings  association  will  be 
responsible  for  losses  associated  with 
the  loans  serviced.  Servicer  cash 
advances  as  defined  in  this  section  are 
not  recourse  obligations: 

(3)  Retained  subordinated  interests 
that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying 
assets: 

(4)  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet; 

(5)  Loan  strips  sold  without 
contractual  recourse  where  the  maturity 
of  the  transferred  portion  of  the  loan  is 
shorter  than  the  maturity  of  the 
commitment  under  which  the  loan  is 
drawn: 

(6)  Credit  derivatives  issued  that 
absorb  more  than  the  savings 
association's  pro  rata  share  of  losses 
from  the  transferred  assets:  and 

(7)  Clean-up  calls  on  assets  the 
savings  association  has  sold.  However, 
clean-up  calls  that  are  10  percent  or  less 
of  the  original  pool  balance  and  that  are 
exercisable  at  the  option  of  the  savings 
association  are  not  recourse 
arrangements. 
***** 

Residual  interest.  (1)  The  term 
residual  interest  means  any  on-balance 
sheet  asset  that; 

(i)  Represents  an  interest  (including  a 
beneficial  interest)  created  by  a  transfer 
that  qualifies  as  a  sale  (in  accordance 
with  generally  accepted  accounting 
principles)  of  financial  assets,  whether 
through  a  securitization  or  otherwise; 
and 
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(ii)  Exposes  a  savings  association  to 
credit  risk  directly  or  indirectly 
associated  with  the  transferred  asset  that 
exceeds  a  pro  rata  share  of  that  savings 
association's  claim  on  the  asset,  whether 
through  subordination  provisions  or 
other  credit  enhancement  techniques. 

(2)  Residual  interests  generally 
include  credit-enhancing  interest-only 
strips,  spread  accounts,  cash  collateral 
accounts,  retained  subordinated 
interests  (and  other  forms  of 
overcollateralization).  and  similar  assets 
that  function  as  a  credit  enhancement. 

(3)  Residual  interests  further  include 
those  exposures  that,  in  substance, 
cause  the  savings  association  to  retain 
the  credit  risk  of  an  asset  or  exposure 
that  had  qualified  as  a  residual  interest 
before  it  was  sold. 

(4)  Residual  interests  generally  do  not 
include  assets  purchased  from  a  third 
party.  However,  a  credit-enhancing 
interest-only  strip  that  is  acquired  in 
any  asset  transfer  is  a  residual  interest. 

*  *         »        *        • 

Risk  participation.  The  term  risk 
participation  means  a  participation  in 
which  the  originating  party  remains 
liable  to  the  beneficiary  for  the  full 
amount  of  an  obligation  (e.g.,  a  direct 
credit  substitute),  notwithstanding  that 
another  party  has  acquired  a 
participation  in  that  obligation. 
***** 

Securitization.  The  term 
securitization  means  the  pooling  and 
repackaging  by  a  special  purpose  entity 
of  assets  or  other  credit  exposures  that 
can  be  sold  to  investors   Securitization 
includes  transactions  that  create 
stratified  credit  risk  positions  whose 
performance  is  dependent  upon  an 
underlying  pool  of  credit  exposures, 
including  loans  and  commitments. 

Servicer  cash  advance.  The  term 
servicer  cash  advance  means  funds  that 
a  residential  mortgage  servicer  advances 
to  ensure  an  uninterrupted  flow  of 
payments,  including  advances  made  to 
cover  foreclosure  costs  or  other 
expenses  to  facilitate  the  timely 
collection  of  the  loan.  A  servicer  cash 
advance  is  not  a  recourse  obligation  or 
a  direct  credit  substitute  if; 

(1)  The  servicer  is  entitled  to  full 
reimbursement  and  this  right  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool:  or 

(2)  For  any  one  loan,  the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  amount  on  that  loan. 

*  «        *        *        .  ' 

Structured  financing  program  The 
term  structured  financing  program 
means  a  program  where  receivable 


interests  and  asset-or  mortgage-backed 
securities  issued  by  multiple 
participants  are  purchased  by  a  special 
purpose  entity  that  repackages  those 
exposures  into  securities  that  can  be 
sold  to  investors.  Structured  financing 
programs  allocate  credit  risk,  generally. 
between  the  participants  and  credit 
enhancement  provided  to  the  program. 

*  •         «         •         « 

Traded  position  The  term  traded 
position  means  a  position  retained, 
assumed,  or  issued  in  connection  with 
a  securitization  that  is  rated  by  a 
NRSRO.  where  there  is  a  reasonable 
expectation  that,  in  the  near  future,  the 
rating  will  be  relied  upon  by; 

(1)  Unaffiliated  investors  to  purchase 
the  security;  or 

(2)  An  unaffiliated  third  party  to  enter 
into  a  transaction  involving  the 
position,  such  as  a  purchase,  loan,  or 
repurchase  agreement. 
***** 

3.  Section  567  2  is  amended  by 
revising  paragraph  (a)(lKi)  to  read  as 
follows; 

§567.2    Minimum  regulatory  capttal 
requirement 

(a)  *    '    * 

(1)  Risk-based  capital  requirement,  (i) 
A  savings  association's  minimum  risk- 
based  capital  requirement  shall  be  an 
amount  equal  to  8%  of  its  risk-weighted 
assets  as  measured  under  §  567.6  of  this 
part. 

*  «        »        *        • 

4.  Amend  §  567.5  by  adding  a  new 
paragraph  (a)(2)(iii)  to  read  as  follows; 

§  567.5    Components  of  capital 

(a)  *   *   • 

(2)*   *   * 

(iii)  Credit-enhancing  interest-only 
strips  that  are  not  includable  in  core 
capital  under  §567.12  of  this  part  are 
deducted  from  assets  and  capital  in 
computing  core  capital 

*  •         •         •         « 

5.  Section  567  6  is  amended  by: 

A.  Revising  paragraph  (a)  introductory 
text: 

B.  Revising  paragraph  (a)(1) 
introductory  text  and  paragraphs 
(a)(l)(ii)(R).'{a)(l){iii)(C).  (a)(l){iv)(J), 
and(a)(l)(iv){M); 

C.  Removing  and  reserving  paragraphs 
(a)(l)(ii)(H)and(a)(l)(iv)(N); 

D.  Revising  paragraph  (a)(2) 
introductory  text: 

E.  Removing  and  reserving  paragraphs 
(a)(2)(i)(A)and(C). 

F.  Revising  paragraph  (a)(2)(i)(B); 

G.  Revising  paragraph  (a)(2)(ii)(A): 
H.  Removing  paragraph  (a)(3);  and 
I.  Adding  paragraph  (b)  to  read  as 

follows; 


§567.6    Risk-twsed  capital  credit  risk- 
weight  categories. 

(aj  Risk-weighted  assets.  Risk- 
weighted  assets  equal  risk-weighted  on- 
balance  sheet  assets  (computed  under 
paragraph  (a)(1)  of  this  section),  plus 
risk-weighted  off-balance  sheet 
activities  (computed  under  paragraph 
(a)(2)  t)f  this  section),  plus  risk-weighted 
recourse  obligations,  direct  credit 
substitutes,  and  certain  other  positions 
(computed  under  paragraph  (b)  of  this 
section)  Assets  not  included  {i.e.. 
deducted  from  capital!  for  purposes  of 
calculating  capital  under  §  567.5  are  not 
included  in  calculating  risk-weighted 
assets. 

(1)  On-balance  sheet  assets  Except  as 
provided  in  paragraph  [bl  of  this 
section,  risk-weighted  on-balance  sheet 
assets  are  computed  by  multiplying  the 
on-balance  sheet  asset  amounts  times 
the  appropnate  nsk-weight  categories. 
The  risk-weight  categories  are: 
***** 

(ii)  •   *  * 

(R)  Claims  on.  or  guaranteed  by 
depository  institutions  other  than  the 
central  bank,  incorporated  in  a  non- 
OECD  country,  with  a  remaining 
maturity  of  one  year  or  less; 
***** 

(iii)  •   *   * 

(C)  Privately-issued  mortgage-backed 
securities  ()  e  .  those  that  do  not  carry 
the  guarantee  of  a  government  or 
government  sponsored  entity) 
representing  an  interest  in  qualif\-ing 
mortgage  loans  or  qualifying 
multifamily  mortgage  loans.  If  the 
security  is  backed  bv  qualifying 
multifamily  mortgage  loans,  the  savings 
association  must  receu'e  timely 
payments  of  principal  and  interest  in 
accordance  with  the  terms  of  the 
security  Payments  will  generally  be 
considered  timely  if  they  are  not  30 
days  past  due; 
***** 

(iv)  •   *   * 

{])  Debt  securities  not  otherwise 
described  in  this  section: 
***** 

(M)  Interest-only  strips  receivable, 
other  than  credit-enhancing  interest- 
only  strips; 
***** 

(2)  Off-balance  sheet  items.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  nsk-weighted  off-balance  she?et 
items  are  determined  bv  the  following 
two-step  process  First,  the  face  amount 
of  the  off-balance  sheet  item  must  be 
multiplied  by  the  appropriate  credit 
conversion  factor  listed  in  this 
paragraph  (a)(2)  This  calculation 
translates  the  face  amount  of  an  off- 
balance  sheet  exposure  into  an  on- 
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balance  sheet  credit-equivalent  amount. 
Second,  the  credit-equivalent  amount 
must  be  assigned  to  the  appropriate  risk- 
weight  categor\-  using  the  criteria 
regarding  obligors,  guarantors,  and 
collateral  listed  in  paragraph  (a)(1)  of 
this  section,  provided  that  the  maximum 
risk  weight  assigned  to  the  credit- 
equivalent  amount  of  an  interest-rate  or 
exchange-rate  contract  is  50  percent. 
The  following  are  the  credit  conversion 
factors  and  the  off-balance  sheet  items 
to  which  thev  apply. 

(i)*   *   *    ' 

(B)  Risk  participations  purchased  in 

bankers'  acceptances; 

***** 

(ii)*   *   * 

(A)  Transaction-related  contingencies, 
including,  among  other  things, 
performance  bonds  and  performance- 
based  standby  letters  of  credit  related  to 
d  particular  transaction: 
***** 

(b)  Recourse  obligations,  direct  credit 
substitutes,  and  certain  other  positions. 
[1)  In  general.  Except  as  otherwise 
permitted  in  this  paragraph  (b),  to 
determine  the  risk-weighted  asset 
amount  for  a  recourse  obligation  or  a 
direct  credit  substitute  (but  not  a 
residual  interest): 

(i)  Muhiply  the  full  amount  of  the 
credit-enhanced  assets  for  which  the 
savings  association  directly  or  indirectly 
retains  or  assumes  credit  risk  by  a  100 
percent  conversion  factor.  (For  a  direct 
credit  substitute  that  is  an  on-balance 
sheet  asset  (e.g..  a  purchased 
subordinated  security),  a  savings 
association  must  use  the  amount  of  the 
direct  credit  substitute  and  the  full 
amount  of  the  asset  its  supports,  i.e.,  all 
the  more  senior  positions  in  the 
structure);  and 

(ii)  Assign  this  credit  equivalent 
amount  to  the  risk-weight  category 
appropriate  to  the  obligor  in  the 
underlying  transaction,  after 
considering  any  associated  guarantees 
or  collateral.  Paragraph  (a)(1)  of  this 
section  lists  the  risk-weight  categories. 

(2)  Residual  interests.  Except  as 
otherwise  permitted  under  this 
paragraph  (b).  a  savings  association 
must  maintain  risk-based  capital  for 
residual  interests  as  follows: 

(i)  Credit-enhancing  interest-only 
strips.  After  applying  the  concentration 
limit  under  §  567.12(e)(2)  of  this  part,  a 
saving  association  must  maintain  risk- 
based  capital  for  a  credit-enhancing 
interest-only  strip  equal  to  the 
remaining  amount  of  the  strip  (net  of 
any  existing  associated  deferred  tax 
liability),  even  if  the  amount  of  risk- 
based  capital  that  must  be  maintained 
exceeds  the  full  risk-based  capital 


requirement  for  the  assets  transferred. 
Transactions  that,  in  substance,  result  in 
the  retention  of  credit  risk  associated 
with  a  transferred  credit-enhancing 
interest-only  strip  are  treated  as  if  the 
strip  was  retained  by  the  savings 
association  and  was  not  transferred. 

(ii)  Other  residual  interests.  A  saving 
association  must  maintain  risk-based 
capital  for  a  residual  interest  (excluding 
a  credit-enhancing  interest-only  strip) 
equal  to  the  face  amount  of  the  residual 
interest  (net  of  any  existing  associated 
deferred  tax  liability),  even  if  the 
amount  of  risk-based  capital  that  must 
be  maintained  exceeds  the  full  risk- 
based  capital  requirement  for  the  assets 
transferred.  Transactions  that,  in 
substance,  result  in  the  retention  of 
credit  risk  associated  with  a  transferred 
residual  interest  are  treated  as  if  the 
residual  interest  was  retained  by  the 
savings  association  and  was  not 
transferred. 

(iii)  Residual  interests  and  other 
recourse  obligations.  Where  a  savings 
association  holds  a  residual  interest 
(including  a  credit-enhancing  interest- 
only  strip)  and  another  recourse 
obligation  in  connection  with  the  same 
transfer  of  assets,  the  savings  association 
must  maintain  risk-based  capital  equal 
to  the  greater  of: 

(A)  The  risk-based  capital 
requirement  for  the  residual  interest  as 
calculated  under  paragraph  (b)(2)(i) 
through  (ii)  of  this  section;  or 

(B)  The  full  risk-based  capital 
requirement  for  the  assets  transferred, 
subject  to  the  low-level  recourse  rules 
under  paragraph  (b)(7)  of  this  section. 

(3)  Ratings-based  approach — (i) 
Calculation.  A  savings  association  may 
calculate  the  risk-weighted  asset  amount 
for  an  eligible  position  described  in 
paragraph  (b)(3)(ii)  of  this  section  by 
multiplying  the  face  amount  of  the 
position  by  the  appropriate  risk  weight 
determined  in  accordance  with  Table  A 
or  B  of  this  section. 

Note:  Stripped  mortgage-backed  securities 
or  other  similar  instruments,  such  as  interest- 
only  and  principal-only  strips,  that  are  not 
credit  enhancing  must  be  assigned  to  the 
100%  risk-weight  category. 


Table  A 


Table  B 


Long  term  rating  category 


Risk  weight 
(In  percent) 


Highest  or  second  highest  in- 

vestment grade    

20 

Thtrd  highest  investment  grade 

50 

Lowest  investment  grade  

100 

One  category  tjelow  investment 

grade  

200 

Short  term  rating  category 


Risk  weight 
(In  percent) 


Highest  investment  grade  ... 
Second  highest  investment 

grade  

Lowest  investment  grade  ... 


20 

50 

100 


(ii)  Eligibility:  (A)  Traded  positions.  A 
position  is  eligible  for  the  treatment 
described  in  paragraph  (b)(3)(i)  of  this 
section,  if: 

(1)  The  position  is  a  recourse 
obligation,  direct  credit  substitute, 
residual  interest,  or  asset-  or  mortgage- 
backed  security  and  is  not  a  credit- 
enhancing  interest-only  strip; 

{2)  The  position  is  a  traded  position: 
and 

(3)  The  NRSRO  has  rated  a  long  term 
position  as  one  grade  below  investment 
grade  or  better  or  a  short  term  position 
as  investment  grade.  If  two  or  more 
NRSROs  assign  ratings  to  a  traded 
position,  the  savings  association  must 
use  the  lowest  rating  to  determine  the 
appropriate  risk-weight  category  under 
paragraph  (b)(3)(i)  of  this  section. 

(B)  Non-traded  positions.  A  position 
that  is  not  traded  is  eligible  for  the 
treatment  described  in  paragraph 
(b)(3)(i)  of  this  section  if: 

(2)  The  position  is  a  recourse 
obligation,  direct  credit  substitute, 
residual  interest,  or  asset-  or  mortgage- 
backed  security  extended  in  coimection 
with  a  securitization  and  is  not  a  credit- 
enhancing  interest-onlv  strip; 

(2)  More  than  one  NRSRO  rate  the 
position; 

(3)  All  of  the  NRSROs  that  provide  a 
rating  rate  a  long  term  position  as  one 
grade  below  investment  grade  or  better 
or  a  short  term  position  as  investment 
grade.  If  the  NRSROs  assign  different 
ratings  to  the  position,  the  savings 
association  must  use  the  lowest  rating  to 
determine  the  appropriate  risk-weight 
category  under  paragraph  (b)(3)(i)  of  this 
section; 

(4)  The  NRSROs  base  their  ratings  on 
the  same  criteria  that  they  use  to  rate 
securities  that  are  traded  positions;  and 

(5)  The  ratings  are  publicly  available. 
(C)  Unrated  senior  positions.  If  a 

recourse  obligation,  direct  credit 
substitute,  residual  interest,  or  asset-  or 
mortgage-backed  security  is  not  rated  by 
an  NRSRO,  but  is  senior  or  preferred  in 
all  features  to  a  traded  position 
(including  coUateralization  and 
maturity),  the  savings  association  may 
risk-weight  the  face  amount  of  the 
senior  position  under  paragraph  (b)(3)(i) 
of  this  section,  based  on  the  rating  of  the 
traded  position,  subject  to  supervisory 
guidance.  The  savings  association  must 
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satisfy  OTS  that  this  treatment  is 
appropriate.  This  paragraph  (b)(3)(i)(C) 
applies  only  if  the  traded  position 
provides  substantive  credit  support  to 
the  unrated  position  until  the  unrated 
position  matures. 

(4)  Certain  positions  that  are  not  rated 
by  NRSROs.  (i)  Calculation.  A  savings 
association  may  calculate  the  risk- 
weighted  asset  amount  for  eligible 
position  described  in  paragraph  (b)(4)(ii) 
of  this  section  based  on  the  savings 
association's  determination  of  the  credit 
rating  of  the  position.  To  risk-weight  the 
asset,  the  savings  association  must 
multiply  the  face  amount  of  the  position 
by  the  appropriate  risk  weight 
determined  in  accordance  with  Table  C 
of  this  section. 

Table  C 


Rating  category 


Risk  weight 
(In  percent) 


Investment  grade  

One  category  below  investment 
grade  


100 


200 


(ii)  Eligibility.  A  position  extended  in 
connection  with  a  securitization  is 
eligible  for  the  treatment  described  in 
paragraph  (b)(4)(i)  of  this  section  if  it  is 
not  rated  by  an  NRSRO,  is  not  a  residual 
interest,  and  meets  the  one  of  the  three 
alternative  standards  described  in 
paragraph  (b)(4)(ii)(A),  (B),  or  (C)  below 
of  this  section: 

(A)  Position  rated  internally,  A  direct 
credit  substitute,  but  not  a  purchased 
credit-enhancing  interest-only  strip,  is 
eligible  for  the  treatment  described 
under  paragraph  (b)(4)(i)  of  this  section, 
if  the  position  is  assumed  in  connection 
with  an  asset-backed  commercial  paper 
program  sponsored  by  the  savings 
association.  Before  it  mav  rely  on  an 
internal  credit  risk  rating  system,  the 
saving  association  must  demonstrate  to  • 
OTS's  satisfaction  that  the  system  is 
adequate.  Adequate  internal  credit  risk 
rating  systems  typically: 

{1)  Are  an  integral  part  of  the  savings 
association  s  risk  management  system 
that  explicitly  incorporates  the  full 
range  of  risks  arising  from  the  savings 
association's  participation  in 
securitization  activities; 

(2)  Link  internal  credit  ratings  to 
measurable  outcomes,  such  as  the 
probability  that  the  position  will 
experience  any  loss,  the  expected  loss 
on  the  position  in  the  event  of  default, 
and  the  degree  of  variance  in  losses  in 
the  event  of  default  on  that  position; 

(3)  Separately  consider  the  risk 
associated  with  the  underlying  loans  or 
borrowers,  and  the  risk  associated  with 
the  structure  of  the  particular 
securitization  transaction; 


(4)  Identify  gradations  of  risk  among 
"pass"  assets  and  other  risk  positions: 

(5)  Use  clear,  explicit  criteria  to 
classify  assets  into  each  internal  rating 
grade,  including  subjective  factors; 

(6)  Employ  independent  credit  risk 
management  or  loan  review  persoruiel 
to  assign  or  review  the  credit  risk 
ratings; 

(7)  Include  an  internal  audit 
procedure  to  periodically  verif\-  that 
internal  risk  ratings  are  assigned  in 
accordance  with  the  savings 
association's  established  criteria: 

[8]  Monitor  the  performance  of  the 
assigned  internal  credit  risk  ratings  over 
time  to  determine  the  appropriateness  of 
the  initial  credit  risk  rating  assigiunent. 
and  adjust  individual  credit  risk  ratings 
or  the  overall  internal  credit  risk  rating 
system,  as  needed;  and 

(9)  Make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  consenative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  NRSROs 

(B)  Program  ratings.  [1]  A  recourse 
obligation  or  direct  credit  substitute,  but 
not  a  residual  interest,  is  eligible  for  the 
treatment  described  in  paragraph 
(b)(4)(i)  of  this  section,  if  the  position  is 
retained  or  assumed  in  cormection  with 
a  structured  finance  program  and  an 
NT^SRO  has  reviewed  the  terms  of  the 
program  and  stated  a  rating  for  positions 
associated  with  the  program.  If  the 
program  has  options  for  different 
combinations  of  assets,  standards, 
internal  or  external  credit  enhancements 
and  other  relevant  factors,  and  the 
NRSRO  specifies  ranges  of  rating 
categories  to  them,  the  savings 
association  may  apply  the  rating 
category  applicable  to  the  option  that 
corresponds  to  the  savings  associations 
position. 

(2)  To  rely  on  a  program  rating,  the 
savings  association  must  demonstrate  to 
OTS's  satisfaction  that  that  the  credit 
risk  rating  assigned  to  the  program 
meets  the  same  standards  generallv  used 
by  NRSROs  for  rating  traded  positions. 
The  savings  association  must  also 
demonstrate  to  OTS's  satisfaction  that 
the  criteria  underlying  the  assignments 
for  the  program  are  satisfied  by  the 
particular  position. 

[3]  If  a  savings  association  participates 
in  a  securitization  sponsored  by  another 
party,  OTS  may  authorize  the  savings 
association  to  use  this  approach  based 
on  a  program  rating  obtained  by  the 
sponsor  of  the  program. 

(C)  Computer  program.  A  recourse 
obligation  or  direct  credit  substitute,  but 
not  a  residual  interest,  is  eligible  for  the 
treatment  described  in  paragraph 
(b)(4)(i)  of  this  section,  if  the  position  is 
extended  in  connection  with  a 


structured  financing  program  and  the 
savings  association  uses  an  acceptable 
credit  assessment  computer  program  to 
determine  the  rating  of  the  position  An 
NRSRO  must  have  developed  the 
computer  program  and  the  savings 
association  must  demonstrate  to  OTS's 
satisfaction  that  the  ratings  under  the 
program  correspond  credibly  and 
reliably  with  the  rating  of  traded 
positions 

(5)  Alternative  capital  computation 
for  small  busmess  obligations — (i) 
Definitions  For  the  purposes  of  this 
paragraph  rb)(5): 

(A)  Qualified  savings  association 
means  a  savings  association  that: 

(2)  Is  well  capitalized  as  defined  in 
§565  4  of  this  chapter  without  applying 
the  capital  treatment  described  in  this 
paragraph  (b)(5);  or 

[2]  Is  adequately  capitalized  as 
defined  in  §  565.4  of  this  chapter 
without  applying  the  capital  treatment 
described  in  this  paragraph  (b)(5)  and 
has  received  wTitten  permission  from 
the  OTS  to  aoply  that  capital  treatment. 

(B)  Small  business  means  a  business 
that  meets  the  criteria  for  a  small 
business  concern  established  by  the 
Small  Business  Administration  in  13 
CFR  121  pursuant  to  15  U.S.C.  632. 

(ii)  Capital  requirement. 
Notwithstanding  any  other  provision  of 
this  paragraph  (b).  with  respect  to  a 
transfer  of  a  small  business  loan  or  lease 
of  personal  property  with  recourse  that 
is  a  sale  under  generally  accepted 
accounting  principles,  a  qualified 
savings  association  may  elect  to  include 
only  the  amount  of  its  recourse  in  its 
risk-weighted  assets  To  qualify  for  this 
election,  the  savings  association  must 
establish  and  maintain  a  resene  under 
generally  accepted  accounting 
principles  sufficient  to  meet  &e 
reasonable  estimated  liabilitv  of  the 
savings  association  under  the  recourse 
obligation. 

(iii)  Aggregate  amount  of  recourse 
The  total  outstanding  amount  of 
recourse  retained  by  a  qualified  savings 
association  with  resper:t  to  transfers  of 
small  business  loans  and  leases  of 
personal  property  and  included  in  the 
risk-weighted  assets  of  the  savings 
association  as  described  in  paragraph 
(b)(5)(ii)  of  this  section,  may  not  exceed 
15  percent  of  the  association's  total 
capital  computed  under  §  567.5(c) 

(iv)  Savings  association  that  ceases  to 
be  a  qualified  savings  association  or 
that  exceeds  aggregate  limits  If  a 
savings  association  ceases  to  be  a 
qualified  savings  association  or  exceeds 
the  aggregate  limit  described  in 
paragraph  (b)(5)(iii)  of  this  secUon.  the 
savings  association  may  continue  to 
apply  the  capital  treatment  described  in 
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paragraph  (b)(5)(ii)  of  this  section  to 
trtinsft'rs  of  small  business  loans  and 
least's  of  personal  property  that 
oc:curred  when  the  association  was  a 
qualified  savings  association  and  did 
not  (jxceed  the  limit. 

(v)  Prompt  (  nrrertiw  action  not 
atff'ctpd.  (A)  A  savings  association  shall 
( omputp  its  capital  without  regard  to 
this  paragraph  (b)(5)  of  this  section  for 
purposes  of  prompt  corrective  action  (12 
U.S  (~   1831(1).  unless  the  savings 
association  is  ad(?quately  or  well 
capitalized  without  applying  the  capital 
treatment  deM  ribed  in  this  paragraph 
(1)1(5)  .iiui  would  he  wed  capitalized 
after  applying  that  capital  treatment 

(B)  A  savings  association  shall 
compute  its  capital  requirement  without 
regard  to  this  paragraph  (b)(5)  for  the 
[uirposes  of  applving  12  I'.S.C^. 
LJHloig).  regardless  of  the  association's 
capital  level. 

(6)  Risk  participations  and 
syndications  of  direct  credit  substitutes. 
.\  -^.u  in'_;>  assii.  iation  must  calculate  the 
ri^k-weighted  asset  amount  for  a  risk 
partK  ipation  in,  or  syndication  of.  a 
direct  crt'dit  substitute  as  follows; 

iij  If  a  savings  association  conveys  a 
riNk  participation  in  a  direct  credit 
substitute,  the  savings  association  must 
convert  the  full  amount  of  the  assets 
that  are  supported  h\  the  direct  credit 
substitute  to  a  (.redit  equivalent  amount 
using  a  100  percent  conversion  factor. 
Th(^  s.ivings  association  must  assign  the 
pro  rata  share  of  the  credit  equivalent 
amount  that  was  convt'ved  through  the 
risk  participation  to  the  lower  of:  The 
risk-weight  category  appropriate  to  the 
obligor  m  the  underlving  transaction, 
after  (  rmsidering  an\  associated 
guarantees  or  collateral;  or  the  risk- 
weight  categor\'  appropriate  to  the  party 
acquiring  the  participation   The  savings 
association  must  assign  the  pro  rata 
share  of  the  credi!  equivalent  amount 
that  was  not  parti(;ipated  out  to  the  risk- 
weight  ( <itegnrv  appropriate  to  the 
obligor,  .ifter  (imsidering  anv  associated 
guarantees  or  collateral 

(li)  If  a  savings  ass(K;iatu)n  acquires  a 
risk  participation  in  a  direct  credit 
substitute,  the  savings  association  must 
multipK  its  pro  rata  share  of  the  direct 
credit  substitute  by  the  full  amount  of 
the  as.sets  that  an;  supported  by  the 
direct  credit  substitute,  and  convert  this 
amount  to  a  credit  equivalent  amount 
using  a  100  percent  c;onversion  factor. 
The  savings  association  must  assign  the 
resulting  credit  equivalent  amount  to 
the  risk-weight  t:ategor\  appropriate  tu 
the  obligor  in  the  underlying 
transacticm.  after  c;()nsidering  anv 
associated  guarantees  or  c;ollateral. 

(lii)  If  the  sa\ings  association  holds  a 
direct  credit  substitute  in  the  form  of  a 


syndication  where  each  savings 

association  or  other  participant  is 
obligated  onh'  for  its  pro  rata  share  of 
the  risk  and  there  is  no  recourse  to  the 
originating  party,  the  savings 
association  must  calculate  the  credit 
equivalent  amount  by  multiplying  only 
its  pro  rata  share  of  the  assets  supported 
by  the  direct  credit  substitute  by  a  100 
percent  conversion  factor.  The  savings 
association  must  assign  the  resulting 
credit  equivalent  amount  to  the  risk- 
weight  categorv'  appropriate  to  the 
obligor  in  the  underlying  transaction 
after  considering  any  associated 
guarantees  or  collateral. 

(7)  Limitations  on  risk-based  capital 
requirements — (i)  Low-level  exposure 
rule.  If  the  maximum  contractual 
exposure  to  loss  retained  or  assumed  by 
a  savings  association  is  less  than  the 
effective  risk-based  capital  requirement. 
as  determined  in  accordance  with  this 
paragraph  (b),  for  the  assets  supported 
bv  the  savings  association's  position,  the 
risk-based  capital  requirement  is  limited 
to  the  savings  association's  contractual 
exposure  less  any  recourse  liability 
account  established  in  accordance  with 
generally  accepted  accounting 
principles.  This  limitation  does  not 
applv  when  a  savings  association 
provides  credit  enhancement  beyond 
any  contractual  obligation  to  support 
assets  it  has  sold. 

(ii)  Mortgage-related  securities  or 
participation  certificates  retained  in  a 
mortgage  loan  swap.  If  a  savings 
association  holds  a  mortgage-related 
security  or  a  participation  certificate  as 
a  result  of  a  mortgage  loan  swap  with 
recourse,  it  must  hold  risk-based  capital 
to  support  the  recourse  obligation  and 
that  percentage  of  the  mortgage-related 
security  or  participation  certificate  that 
is  not  covered  by  the  recourse 
obligation.  The  total  amount  of  risk- 
based  capital  required  for  the  security 
(or  certificate)  and  the  recourse 
obligation  is  limited  to  the  risk-based 
capital  requirement  for  the  underlying 
loans,  calculated  as  if  the  savings 
association  continued  to  hold  these 
loans  as  an  on-balance  sheet  asset. 

(iii)  Related  on-balance  sheet  assets  If 
an  asset  is  included  in  the  calculation 
of  the  risk-based  c;apital  requirement 
under  this  paragraph  (b)  and  also 
appears  as  an  asset  on  the  savings 
association's  balance  sheet,  the  savings 
association  must  risk-weight  the  asset 
only  under  this  paragraph  (b),  except  in 
the  case  of  loan  servicing  assets  and 
similar  arrangements  with  embeddtHl 
recourse  obligations  or  direct  credit 
substitutes.  In  that  case,  the  savings 
association  must  separately  risk-weight 
the  on-balance  sheet  servicing  asset  and 
the  re  ated  recourse  obligations  and 


direct  credit  substitutes  under  this 
section,  and  incorporate  these  amounts 
into  the  risk-based  capital  calculation. 

(8)  Obligations  of  subsidiaries  If  a 
savings  association  retains  a  recourse 
obligation  or  assumes  a  direct  credit 
substitute  on  the  obligation  of  a 
subsidiary  that  is  not  an  includable 
subsidian.'.  and  the  recourse  obligation 
or  direct  credit  substitute  is  an  equity  or 
debt  investment  in  that  subsidiary 
under  generally  accepted  accounting 
principles,  the  face  amount  of  the 
recourse  obligation  or  direc:t  credit 
substitute  is  deducted  for  capital  under 
§§  567.5(a)(2)  and  567.9(c).  All  other 
recourse  obligations  and  direct  credit 
substitutes  retained  or  assumed  by  a 
savings  association  on  the  obligations  of 
an  entity  in  which  the  savings 
association  has  an  equity  investment  are 
risk-weighted  in  accordance  with  this 
paragraph  (b), 

6.  Amend  §  567.9  by  revising 
paragraph  (c)(l )  to  read  as  follows: 

§567.9    Tangible  capital. 

♦  *  *  ♦  * 

(c)  *    *    * 

(1)  Intangible  assets  (as  defined  in 
§  567.1),  servicing  assets,  and  credit- 
enhancing  interest-only  strips  not 
includable  in  tangible  capital  under 
§567.12. 
*         ♦         *         ♦         « 

7.  Section  567.11  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(c)(lj  and  adding  new  paragraphs  (c)(2) 
and  (3)  to  read  as  follows; 

§  567.1 1     Reservation  of  authority. 


(2)  Notwithstanding  §  567.6  of  this 
part.  OTS  will  look  to  the  substance  of 
a  transaction  and  may  find  that  the 
assigned  risk  weight  for  any  asset,  or 
credit  equivalent  amount  or  credit 
conversion  factor  for  anv  off-balance 
sheet  item  does  not  appropriately  reflect 
the  risks  imposed  on  the  savings 
association.  OTS  may  require  the 
savings  association  to  apply  another 
risk-weight,  credit  equivalent  amount, 
or  credit  conversion  factor  that  OTS 
deems  appropriate, 

(3)  If  this  part  does  not  specifically 
assign  a  risk  weight,  credit  equivalent 
amount,  or  credit  conversion  factor. 
OTS  may  assign  any  risk  weight,  credit 
equivalent  amount,  or  credit  conversicm 
factor  that  it  deems  appropriate.  In 
making  this  determination.  OTS  will 
consider  the  risks  associated  with  the 
as.set  or  off-balance  sheet  item  as  well  as 
other  relevant  factors. 

8.  Section  567.12  is  amended  by: 
A.  Revising  the  section  heading; 
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B.  Revising  paragraph  (a); 

C.  Adding  a  new  paragraph  (b)(4).  and 

D.  Revising  paragraph  (e)  to  read  as 

follows: 

§567  12    Intangible  assets,  servicing 
assets,  and  credit-enhancing  interest-only 
strips. 

(a)  Scope.  This  section  prescribes  the 

maximum  amount  of  intangible  assets. 
servicing  assets,  and  credit-enhancing 
interest-only  strips  that  savings 
associations  ma\  include  in  calculating 
tangible  and  core  capital, 

(b)  *    *    ' 

(4)  Credit-enhanc  ing  interest-onlv 
strips  may  be  included  [that  is  not 
deducted!  in  computing  core  capital 
subject  to  the  restrictions  of  this  section, 
and  may  be  included  in  tangible  capital 
in  the  same  amount. 
*         *         *         «         * 

(e)  Core  capital  limitations.  (1) 

Ser\-icing  assets  and  purchased  credit 
card  relationships,  (i)  The  maximum 
aggregate  amount  of  servicing  assets  and 
purchased  credit  card  relationships  that 


may  be  included  in  core  capital  is 

limited  to  the  lesser  of; 

(A)  100  percent  nf  the  amount  of  core 
capital;  or 

(B)  The  amount  of  servicing  assets 
and  purchased  credit  card  relationships 
determined  in  accordance  wdth 
paragraph  (d)  of  this  section, 

;ii;  In  addition  to  th?  aggregate 
limitation  in  paragraph  (e){l)(i)  of  this 
section,  a  sublimit  applies  to  purchased 
credit  card  relationships  and  non 
mortgage-related  serving  assets.  The 
maximum  allowable  amount  of  these 
two  types  of  assets  combined  is  limited 
to  the  lesser  of: 

(A)  25  percent  the  amount  of  core 
capital:  and 

(B)  The  amount  of  purchased  credit 
card  relationships  and  non  mortgage- 
related  servicing  assets  determined  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  Credit-enhancing  interest-onlv 
strips.  The  maximum  aggregate  amount 
of  credit-enhancing  interest-only  strips 
that  may  be  included  in  core  capital  is 
limited  to  25  percent  of  the  amount  of 


core  capital.  Purchased  and  retained 
credit-enhancing  interest-only  strips,  on 
a  non-tax  adjusted  basis,  are  included  in 
the  total  amount  that  is  used  for 
purposes  of  determining  whether  a 
savings  association  exceeds  the  core 
capital  limit. 

(3)  Computation,  (i)  For  purposes  of 
computing  the  limits  and  sublimit  in 
this  paragraph  (e).  core  capital  is 
computed  before  the  deduction  of 
disallowed  servicing  assets,  disallowed 
credit  card  relationships,  and 
disallowed  credit-enhancing  interest- 
only  strips. 

(ii)  A  savings  association  may  elect  to 
deduct  disallowed  servicing  assets  and 
credit-enhancing  interest-only  strips  on 
a  basis  that  is  net  of  any  associated 
deferred  tax  liability. 

Dated:  0(tober25.  2001. 
Ellen  Seidman, 
Director.  Office  of  Thrift  Super\'ision. 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  29, 
2001 

ENERGY  DEPARTMENT 

Whistleblower  protection 
Secunty  requirements  for 
protected  disclosures 
under  National  Defense 
Authonzation  Act 
published  10-30-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Agency  information  collection 
activities 

Submission  for  0MB  review; 
comment  request, 
published  11-29-01 
Air  quality  implementation 
plans   approval  and 
promulgation,  vanous 
States 
Maryland   published  10-30- 

01 
Pennsylvania;  published  10- 
30-01 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act 
Business  of  receiving 
deposits  other  than  trust 
funds;  published  10-30-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
aflected  countnes— 
Rhode  Island,  stallions 
and  mares,  receipt 
authonzation   comments 
due  by  12-3-01 
published  11-1-01  [FR 
01-27459] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electnc  loans 
Mergers  and  consolidations 
of  borrowers,  comments 
due  by  12-3-01    published 
11-1-01   [FR  01-27480] 
AGRICULTURE 
DEPARTMENT 
Federal  claims  collection; 
comments  due  by  12-7-01; 


published  11-7-01  [FR  01- 

27887] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Alaska,  fishenes  of 
Exclusive  Economic 
Zone- 
Salmon,  comments  due 
by  12-4-01    published 
10-5-01  [FR  01-25038] 
Northeastern  United  States 
fisheries — 

Summer  flounder   scup. 
and  black  sea  bass, 
comments  due  by  12-5- 
01    published  11-20-01 
[FR  01-28920; 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes— 

Pacific  Coast  groundfish; 
comments  due  by  12-3- 
01,  published  11-16-01 
[FR  01-28744] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Manne  mammals 
Incidental  taking — 
Kodiak  Launch  Complex 
AK,  rocket  launches 
Steller  sea  lions, 
comments  due  by  12-5- 
01    published  11-5-01 
[FR  01-27734] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Secunties 
Accounts  holding  secunty 
futures  products 
applicability  of  customer 
protection,  recordkeeping 
reporting   and  bankruptcy 
rules,  etc     comments  due 
by  12-5-01    published  11- 
2-01  [FR  01-27523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards 
Fnction  matenals 
manufactunng  facilities 
comments  due  by  12-3- 
01    published  1 0-4-01  [FR 
01-24887] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards; 

Pesticide  actrve  ingredient 
production,  comments  due 
by  12-6-01.  published  11- 
21-01  [FR  01-29067] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  12-6-01;  published  11- 
21-01  [FR  01-29068] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control; 
State  operating  permits 
programs — 

Pennsylvania;  comments 
due  by  12-3-01; 
published  11-1-01  [FR 
01-27281] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Pennsylvania,  comments 
due  by  12-3-01; 
published  11-1-01  [FR 
01-27282] 
Air  programs 
Stratosphenc  ozone 
protection — 

Essential  use  allowances 
allocation  (2002  CY), 
and  essential  laboratory 
and  analytical  uses;  de 
minimis  exemption 
extension  through  2005 
CY.  comments  due  by 
12-3-01.  published  11-1- 
01   [FR  01-27383] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States 

Distnct  of  Columbia; 
comments  due  by  12-3- 
01.  published  11-1-01  [FR 
01-27376] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

District  of  Columbia; 
comments  due  by  12-3- 
01.  published  11-1-01  [FR 
01-27377] 
Oregon,  comments  due  by 
12-3-01.  published  11-1- 
01  [FR  01-27280] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementations 
plans;  approval  and 
promulgation: 

Oregon;  comments  due  by 
12-3-01,  published  11-1- 
01  [FR  01-27279] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Supertund  program; 


National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-5-01;  published 
11-5-01  [FR  01-27463] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnorities  list 
update   comments  due 
by  12-5-01;  published 
11-5-01   [FR  01-27464] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arkansas;  comments  due  by 
12-3-01.  published  10-26- 
01  [FR  01-26987] 
Michigan;  comments  due  by 
12-3-01;  published  10-26- 
01  [FR  01-26986] 
Oklahoma  and  Texas, 
comments  due  by  12-3- 
01;  published  10-24-01 
[FR  01-26749] 
Television  broadcasting 
Cable  television  systems— 
Muftichannel  video  and 
cable  television  service; 
video  programming 
distribution;  competition 
and  diversity 
development;  comments 
due  by  12-3-01; 
published  10-31-01  [FR 
01-27225] 
Televison  broadcasting; 
Cross-ownership  of 
broadcast  stations  and 
newspapers;  comments 
due  by  12-3-01;  published 
10-5-01  [FR  01-24950] 
FEDERAL  ELECTION 
COMMISSION 

Internet  and  Federal  elections: 
campaign-related  activity  on 
web  sites  of  individuals, 
corporations,  and  labor 
organizations;  comments 
due  by  12-3-01;  published 
10-3-01  [FR  01-24643] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Medical  devices; 
Orthopedic  devices — 
Hip  joint  metal/polymer 
constrained  cemented 
or  uncemented 
prosthesis; 
reclassification: 
comments  due  by  12-5- 
01;  published  9-6-01 
[FR  01-22286] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees 
Occupational  Illness 
Compensation  Program  Act; 
implementation 
Probable  cause 
determination  guidelines; 
comments  due  by  12-4- 
01    published  10-5-01  [FR 
01-24878] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Sacramento  Mountains 
checkerspot  butterfly 
comments  due  by  12-5- 
01.  published  9-26-01 
[FR  01-24037] 
Showy  stickseed.  comments 
due  by  12-7-01;  published 
11-7-01   [FR  01-27892] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Louisiana:  comments  due  by 
12-3-01    published  11-2- 
01  [FR  01-27544] 
Mississippi:  comments  due 
by  12-3-01;  published  11- 
2-01  [FR  01-27543] 
Ohio,  comments  due  by  12- 
7-01;  published  11-7-01 
[FR  01-27982] 
JUSTICE  DEPARTMENT 
Federal  Bureau  of 
Investigation; 

Communications  Assistance 
for  Law  Enforcement  Act. 
implementation 
"Replaced'   and 
"significantly  upgraded  or 
otherwise  undergoes 
major  modification; 
definitions,  etc  ;  comments 
due  by  12-4-01,  published 

10-5-01   [FR  01-24942] 
SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathenng, 
Analysis,  and  Retreival 
System  (EDGAR) 


Mandated  EDGAR  filing  for 
foreign  issuers   comments 
due  by  12-3-01    published 
10-4-01   [FR  01-24806] 
Secunties 

Accounts  holding  secunty 
futures  products 
applicability  of  customer 
protection    recordkeeping 
reporting   and  bankruptcy 
rules   etc    comments  due 
by  12-5-01    published  11- 
2-01  [FR  01-27523] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Mystic  River   CT   safety 
zone    comments  due  by 
12-7-01    published  11-7- 
01  [FR  01-28006] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
British  Aerospace 
comments  due  by  12-6- 
01,  published  10-5-01  [FR 
01-25048] 

CFM  International 
comments  due  by  12-4- 
01,  published  lO-5-Oi  [FR 
01-25078] 

Eagle  Aircraft  Pty   Ltd  ; 
comments  due  by  12-3- 
01,  published  11-5-01   [FR 
01-27654] 

Fokker,  comments  due  by 
12-5-01,  published  ii-5- 
01   [FR  01-27666] 

General  Electnc  Co 
comments  due  by  12-4- 
01    published  10-5-01  [FR 
01-25054] 

Pilatus  Aircraft  Ltd  ; 
comments  due  by  12-4- 
01.  published  10-10-01 
[FR  01-25398] 

Pratt  &  Whitney   comments 
due  by  12-4-01,  published 
10-5-01   [FR  01-25065] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards; 


Special  conditions — 
Gultstream  Aerospace 
Model  G- 11596 
airplanes    comments 
due  by  12-7-01 
published  ii-7-0i  [FR 
01-27987] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Roof  crush  resistance 
comments  due  by  12-6- 
01    published  1 0-22-0 1 
[FR  01-26560] 

TREASURY  DEPARTMENT 
Customs  Service 

United  States-Canuijean  Basin 
Trade  Partnership  Act. 
Brassieres   preferential 
treatment,  comments  due 
by  12-3-01    published  iQ- 
4-01   [FR  01-24991] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Federal  Republic  o! 
Yugoslavia  (Sertsia  and 
Montenegro),  Kosovo  arid 
Milosevic  sanctions 
regulations  comments  due 
by  12-3-01,  published  i0-3- 
01  [FR  01-24685] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Lending  and  investment 

Savings  associations 
greater  flexibility  m 
changing  marketplace 
correction    comments  due 
by  12-3-01    published  il- 
26-01  [FR  C 1-27329] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits; 
Extended  care  services; 
copayments   comments 
due  by  12-3-01,  published 
10-4-01   [FR  01-24762] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  o'  Congress  which 
have  become  Federal  iaws   It 
may  be  used  m  con)unciion 
with    PLUS    (Public  Laws 
update  Service)  on  202-523- 
6641    This  list  IS  aiso 
available  online  at  htip 
ivwvv  nara  gov  'fedreg/' 
piawcjrr  hnri: 

The  text  ot  laws   s  no! 
published  -n  the  Federal 
Register  dui  may  be  ordered 
in    slip  law    i  individual 
pamphlet  I  form  from  the 
Sjpenntendent  ot  Documents, 
U  S    Government  Printing 
Office    Washington    DC  20402 
(phone    202-5 1 2- -1 808     The 
text  will  aisc  be  made 
available  on  the  internet  from 
GPO  Access  at  http 
wwv*  acx:ess  gpc  gov  nara/ 
naraOOb  htmi  Some  la^s  may 
not  yet  be  available 

S.  1447/P.L,  107-71 

Aviation  and  Transportation 
Serurifv  Act  [Uov  19  2001 
^^S  Stai    597 1 

I.ast  List  Novpmber  20.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  'S  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  .aws   To 
subscnbe   go  to  htrp  ii 
hyara  gsa  gov  archives 
pubiaws-i  htm!  or  send  E-maii 
to  iistservQlistserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBU^WS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-maii  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  th:s  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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FREE  I 

Free  public  connections  to  the  online 
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Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
composing  approximately  200  volumes 
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quarterly  basis,  is  published  in  24x 
micnofiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued 
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Agricultural  Marketing  Service 

RULES 

Pears  (Bartlett)  grown  in— 

Oregtjn  and  Washington.  59677-.t9679 
Prunes  (fresh)  grown  in— 

Washington  and  Oregon.  59675-59677 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Federal-State  Marketing  Improvement  Program.  59773 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  .\nimal  and  Plant  Health  Inspection  Service 

See  Farm  Ser\ice  .Agency 

See  Food  and  Nutrition  Service 

See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Meetings; 

Veterinarv  biological  products,  59773-59774 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  .\rp  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTtCES 

Meetings: 

Disease.  Disabilitv.  and  Injurv  Prevention  and  Control 
Special  Emphasis  Panels.  59794 

Centers  for  Medicare  &  Medicaid  Services 

RULES 

Medicare: 

Hospital  outpatient  prospective  payment  system  {Zmi 
CY),  59855-60125 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  59779 

Coast  Guard 

RULES 

Drawbridge  operations: 

New  York.  59695 
Ports  and  waterwavs  safety: 

Boston  Marine  Inspection  Zone  and  Captain  of  the  Port 
Zone,  M.^;  safetv  and  security  zones.  59696-59698 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions,  59777-59778 
Procurement  list;  additions  and  deletions;  correction. 
59778-59779 


Copyright  Office,  Library  of  Congress 

RULES 

Copvnght  arbitration  rnvalty  panel  rules  and  procedures: 
Musical  compositions  performance  bv  colleges  and 

universities;  cost  of  livme  ddiustmcnt,  59698-59699 

Council  on  Environmental  Quality 

NOTICES 

Meetings: 

National  Environmental  Poiirv  Art;  impiementdtuin 
guidelines,  federal  mterdgenrv  disagrpement- 
comment  request,  59788-59789 

Defense  Department 

See  Engineers  Corps 
NOTICES 

Federal  .Acquisition  Regulation  IF.AR): 
.\gencv  information  collection  activities- 
Proposed  collection;  comment  request.  59782 

Education  Department 

RULES 
Grants: 

Direct  grant  programs;  discretionary-  grants;  application 
review  process,  60135-60138 

Employment  and  Training  Administration 

NOTICES 

.Adjustment  assistance 

Aquatech.  Inc  .  59818 

Donohue  Industries.  Inc  .  59818 

General  Electric  Quartz  et  al     59818-59819 

lohnson  Controls.  Inc  .  59819 

Nachi  Machining  Tech,  et  al  ,  59819-59820 

National  Refractories  el  al  .  59820-59821 
Adiustment  assistance  and  NAFTA  transitumal  idiustmen! 
assistance; 

Glass  Works  WV.  LLC,  et  al  ,  59816-59818 
\.\VT.\  transitional  adjustment  assistance: 

Tavlor  Lumber  &  Treating,  59821 

TNS  Mills.  Inc  .  59821 

Welcast  Plastics.  59821 

Employment  Standards  Administration 

NOTtCES 

Minimum  wages  for  Federal  and  federalh  -assisted 

construction,  general  wage  determ;natuin  decisions, 
59822-59823' 

Energy  Department 

Spp  Federal  Energv  Reguiatorv  Cdmmissicn 
notx;es 

Electricity  export  and  import  authorizations    porniit-,  etc.: 
New  York  Independent  System  Operntor   inc     5'J"84- 
59785 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 

Hamilton  .Army  Airfield,  CA;  wpliand  restoration  protect. 

59782-59783 
Unalaska.  .\K.  navigation  improvements.  59-84 
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Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pcjllutants: 
Illinois.  59711-59713 
Air  quality  implementation  plans,  approval  and 
promulgation;  various  States: 
Arizona,  59699-59702 
Illinois.  59702-59706 
Indiana.  59708-59711 
Missouri.  59706-59708 
Hazardous  waste; 
State  underground  storage  tank  program  approvals — 
Minnesota.  59713-59716 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  59716-59719 
PROPOSED  RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants:  i 

Illinois,  59757-59758  | 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Illinois.  59755-59757 
Indiana,  59757 
Missouri,  59757 
Superfund  program 

National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  59758-59759 
NOTtCES 

Environmental  statements,  availability,  etc.: 
Agency  statements- 
Comment  availability.  59786-59787 
Weekly  receipts,  59787-59788 

Environnr>ental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity  Commission 

NOTKES 

Meetings;  Sunshine  Act.  59789 

Executive  Office  of  the  President 

See  C.ouncil  on  Environmental  Quality 

See  Management  and  Budget  (Office 

See  Presidential  Documents 

See  Trade  Representative.  Office  of  United  State 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  dilotments,  and  production 
adjustments: 
Tobacco 

Correction,  59675 

Federal  Aviation  Administration 

RULES 

Aircraft: 

Repair  stations,  59692-59693 
Airworthiness  directives: 

Airbus,  59687-59689 

Boeing,  59681-59687 

Bombardier,  59690-59692 

McDonnell  Douglas,  59689-59690 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Clommercial  mobile  radio  services- 
Wireless  enhanced  911  ser\'ice  conditions;  public 
safety  answering  point  clarification;  Richardson. 
TX;  effective  date,  59719 
Federal-State  loint  Board  on  Universal  .Service — 

Non-price  cap  incumbent  local  exchange  carriers  and 
interexchange  carriers;  interstate  services;  Multi- 
Association  Group  regulatorv  plan,  59719-59733 
PROPOSED  RULES 
Common  carrier  services; 

Federal-State  Joint  Board  on  Universal  Service — 
Non-price  cap  incumbent  local  exchange  carriers  and 
interexchange  carriers;  interstate  services;  Multi- 
Association  Group  regulatory  plan,  59761-59769 
Interconnection — 

Unbundled  network  elements  and  interconnection; 
performance  measurements  and  standards,  59759- 
59761 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc  ,  59789 

Federal  Election  Commission 

RULES 

Compliance  procedures; 

Administrative  fines;  reporting  requirements  violations: 
civil  monev  penalties;  expiration  date  extension, 
59680-59681 
Reports  by  political  committees: 

Election  cycle  reporting  by  authorized  committees; 
correction,  59679-59680 

Federal  Energy  Regulatory  Commission 

NOTICES 

Practice  and  procedure: 

nff-t he- record  communications,  59786 

Applications,  hearings,  determinations,  etc.: 

Intermountain  Rural  Electric  Association,  59785 
Pedricktown  Cogeneration  L.P.,  59785-59786 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Fgymy  rabbit;  Columbia  Basin  distinct  population 
segment,  59734-59749 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Pvgmy  rabbit;  Columbia  Basin  distinct  population 
segment,  59769-59771 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Oregon  silverspot  butterfly,  59807 
Endangered  and  threatened  species  permit  applications, 

59806-59807 
Grants  and  cooperative  agreements:  availability,  etc: 

Multistate  Conservation  Program,  59807-59809 
Marine  mammal  permit  applications,  59809 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  59794 
Submission  for  OMB  review,  comment  request,  59794- 
59797 
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Meetings: 

.'\nesthetic  and  Life  Support  Drugs  Advisorv  Committee 

59798 
Prescription  Drug  User  Fee  Act — 

Legislative  authority;  stakeholders;  correction    59798 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  59798 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  59774-59775 

Forest  Service 

NOTICES 

National  Forest  System  land  and  resource  management  plan 
revision  schedule,  59775-59777 

General  Services  Administration 

NOTICES 

Federal  .Acquisition  Regulation  (F.AR): 

Agency  information  collection  activities- 
Proposed  collection;  comment  request,  59782 

Government  Ethics  Office 

RULES 

Standards  of  ethical  conduct  for  Executive  Branch 
employees,  5967.i-59675 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  .Medicaid  Services 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Ser\icps  .Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  59789-59790 
.Medicaid; 

Federal  Medical  Assistance  and  Enhanced  Federal 

Medical  .Assistance  Percentages  (2003  FYl.  59790- 
59793 
Scientific  misconduct  findings;  administrative  actions: 

Elster.  lason.  59793 

Hearth  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  59798-59799 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  programs: 
FHA  single  family  appraiser  roster;  appraiser 

qualifications  for  placement.  60127-60130 
Uniform  Financial  Reporting  Standards;  additional  entity 
filing  requirements,  60131-60134 
NOTICES 

Grants  and  cooperative  agreements;  availabilitv.  etc.: 
Facilities  to  assist  homeless- 
Excess  and  surplus  Federal  property.  59805-59806 


Indian  Affairs  Bureau 

NOTICES 

Environmental  statements,  availabilitv.  etc.; 
Moapa  River  Indian  Reser\-ation  and  BLM-managed 
lands.  Clark  Countv,  N\'.  Moapa  Paiute  Energy 
Center  and  associated  facilities,  59809-59811 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  .Minerals  Management  Ser\'ice 

See  Surface  Mining  Rpclamaium  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  in\'estigations: 
Ferrcnanadium  from — 

China  and  South  .Africa.  59815-59816 

Lalx)r  Department 

See  Emplovment  and  Trdining  Administration 
See  Emp!o\ment  Standards  Administration 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements:  availabilitv,  etc: 

.Arkansas  and  Louisiana;  public  domain  lands;  planning 
analysis,  59811-59812 
Environmental  statements;  notice  of  intent: 
Grand  Staircase-Escalante  National  Monument,  UT, 
59812 
Withdrawal  and  reservation  of  lands: 
.Arizona.  59813-59814 

Library  of  Congress 

See  Copvnght  C:)ffire.  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Civil  Rights  .Act  Title  V]  cnfort  <^m<'nt:  national  origin 
discrimination  against  persons  with  limited  English 
proficiency: 
Assessment  of  costs  and  benefits  associated  with 

Executive  Order  13266  implementation;  information 
request,  59824-59825 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws:  administrative  waivers: 
SEA  CHATEAU,  59838-5983^ 

Minerals  Management  Service 

NOTICES 

-Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  59814- 

5Q815 
Environmentai  statements   availability,  etc.: 
Western  Gulf  of  .Mexico  OCS— 
Oil  and  gas  lease  sales.  59813 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  iF.ARj 
Agency  information  collection  activities — 
Proposed  collection:  comment  request.  59782 
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National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  s,itiM\  ^taiulards: 

Lamps.  refl>'(  t\t'  (ic\  u  <--.   and  associated  equipment — 
C;lare  from  headlamps  and  <  ther  front  mounted  lamps. 
59769 

National  Institutes  of  IHealth 

NOTICES 

Meetings: 

National  (^aiK  er  Institute.  59799 

Natumal  Center  For  Research  Resources,  59800 

National.  Heart    Lung,  and  Blood  Institute,  59800,  59803- 

59804 
National  institute  of  Allergy  and  Infectious  Diseases, 

54H()l-ri980,i 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  59801 
National  Institute  of  Child  Health  and  Human 

nevelopment.  59800-59801 
National  institute  of  Diahetes  and  Digestive  and  Kidney 

Diseases     .""iMHdi 

N<itional  Institute  nt  Neurological  Disorders  and  Stroke, 

5980-' 
National  liistitut-'   in  .Mcohol  Abuse  and  Alcoholism, 

598()_'-')^)H(l  ■; 
.Siientifii    K.'\  i.'w   Cent. T,  3^1804-59805  1 

National  Oceanic  and  Atmospheric  Administration 

RULES 

tjiiiiiiiLiereii  .tiui  thr'-atened  species:  I 

(  hirikot  Isltni   .\K   n    entry  zone  exemption;  livestock 
removal    ')'i:49-59750 
PROPOSED  RULES 

Fisherx  I  onservation  and  majiagement: 
Al.isk.i;  fisheries  of  Exclusive  Economic  Zone— r 

Kinu  ami  tann-r  .  r,i!i.  59771-59772 
NOTICES 
Me,.tint;s 

New  i:neland*Fisher\  Management  Council,  59(779-59780 
Permits 

Ln(laih..;er"ii  ami  .thriMtened  species,  59780 

Marine  maimnais.  59780-59782 

Nuclear  Regulatory  Commission 

NOTICES 

Petitions,  Dir-M  t.ir  s  decisions: 

I  ninii  of  Cniif  erned  .S(  ientists.  59823 

Office  of  Management  and  Budget 

.See  Manii'^ement  and  l-iiui^et  Oitue 

Office  of  United  States  Trade  Representative 

.See  Trade  Representative,  Offn  e  -t  Cliil.-d  ."itdtei 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-emplo\er  plans 
.\lloc;dtion  of  liss.'ts — 

Valuation  of  benefits  .i.nd  asset§;  expected  retirement 

age    'i9<i94-34()M'i 
Benefits  pavabie  ni  terminated  pi.in.s,  59693-59694 

Presidential  Documents 

EXECUTIVE  ORDERS 

(lommitties:  establishment,  renewal,  termination^  etc. 
Bioethu.s   President's  Council  on;  establishment  (EO 

1,)2  <7),  59849- ,'i'm,5,! 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prmention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Ser\dces  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-reguldtorv  organizations;  proposed  rule  changes: 
International  Securities  Exchange  LLC.  59825-59827 
National  Association  of  Securities  Dealers,  Inc.,  59827- 

59830 
Philadelphia  Stock  Exchange,  Inc:..  598J0-59836 

State  Department 

NOTICES 

Passport  travel  restrictions.  U.S.: 
Libva:  correction,  59848 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

.Meetings: 

Substance  Abuse  Prevention  Center  [3nig  Testing 
Advisory  Board,  59805 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  re(  lamation 
plan  submissions: 
Kansas.  59751-59754 

Trade  and  Development  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  598Jb-59837 

Trade  Representative,  Office  of  United  States 

NOTICES 
Privacy  Act: 

Systems  of  records.  5983  7-59838 

Transportation  Department 

See  Coast  Cuard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

PROPOSED  RULES 

Privaiv   ,\(  t    implementation,  59754-39755 

NOTICES 

Agencv  information  collection  activities: 

Submission  lor  OMB  review;  comment  request,  59839 
Privacy  Act: 

Systems  of  records.  59839-59841 

Veterans  Affairs  Department 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection;  comment  request.  59841-59842 

Meetings: 
Health  Services  Research  and  Development  Service 
Scientifit,  Review  and  Evaluation  Board.  59842 

Privacy  Act 

Systems  of  records,  59842-59847 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera' 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


OFFICE  OF  GOVERNMEffT  ETHICS 

5  CFR  Part  2635 
RIN  3209-AAO4 

Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch; 
Definition  of  Compensation  for 
Purposes  of  Prohibition  on 
Acceptance  of  Compensation  in 
Connection  With  Certain  Teaching, 
Speaking  and  Writing  Activities 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule:  amendment. 


SUMMARY:  The  Office  of  Government 
Ethics  is  adopting  as  final,  with  minor, 
nonsubstantive  modifications,  an 
interim  rule  amending  the  prohibition 
on  employees'  receipt  of  compensation 
for  outside  teaching,  speaking  and 
writing,  as  set  forth  in  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch.  The  amendment 
permits  employees  other  than  covered 
noncareer  employees  to  accept  travel 
expenses  incurred  in  connection  with 
covered  teaching,  speaking  and  writing 
activities. 

EFFECTIVE  DATE:  December  31.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman.  Senior  Associate 
General  Counsel,  Office  of  Government 
Ethics:  telephone:  202-208-8000;  TDD; 
202-208-8025:  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  On 
September  5,  2000,  OGE  published  for 
comment  an  interim  rule  amending  5 
CFR  2635.807(a)  to  allow  employees 
other  than  covered  noncareer  employees 
to  accept  from  outside  sources  travel 
expenses  incurred  in  connection  with 
certain  outside  teaching,  speaking,  and 
writing  activities  considered  "related  to 
official  duties"  under  the  rule.  See  65 
FR  53650-53652.  As  more  fully 
explained  in  the  preamble  to  the  interim 
rule.  id.  at  53650-53651,  the  purpose  of 
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the  amendment  was  to  bring 
^  2635.807(a)  into  conformity  with  the 
Mav  30.  1995.  decision  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  Sanjourv 
Environmental  Protection  Agencv.  56 
F.3d  85  (en  banc),  as  clarified  in  the 
.\pril  14.  1998.  decision  on  remand  bv 
the  United  States  District  Court  for  the 
District  of  Columbia.  7  F  Supp.2d  14 
(D.D.C   1998). 

The  Office  of  Gfnernment  Ethics 
received  three  sets  of  comments  in 
response  to  publication  of  the  interim 
rule.  One  agency,  noting  that  Examples 
1  and  2  conclude  that  the  speaking 
activities  there  addressed  are  'related  to 
her  duties  "  or  'related  to  duties." 
suggested  we  clarifv-  that  the  speaking 
activities  are  related  to  official  duties 
We  have  followed  this  suggestion 
Including  the  word  "official"  provides 
clarity  and  is  more  consistent  with  the 
language  defining  teaching,  speaking  or 
writing  as  related  "to  the  employees 
official  duties"  (emphasis  added)  in  the 
circumstances  set  forth  in  paragraphs 
(A)  through  (E)  of  §  2G35.807(a)(2)(i * 
The  change  also  conforms  to  the 
language  used  at  the  conclusion  of 
Example  3. 

The  same  agency  also  recommended 
that  we  delete  the  word  "career"  m  the 
final  sentence  of  Example  1.  which 
currently  provides,  "travel  expenses 
incurred  in  connection  with  the 
speaking  engagement  *    *    *  are  not 
prohibited  compensation  for  a  career 
GS-15  employee  '  We  have  also 
adopted  this  recommendation  Under  5 
CFR  2636  303(a),  a  GS-15  employee  is 
not  a    covered  noncareer  emplovee" 
because  his/her  rate  of  basic  pav  is  not. 
by  definition,  "equal  to  or  greater  than 
1 20  percent  of  the  minimum  rate  of 
b^ic  pay  payable  for  GS-15  of  the 
Gerleral  Schedule  "  The  emphasis  on 
the  employee's   "career  "  status  is  thus 
unnecessary  and  could  have  the 
unfortunate  effect  of  misleading  some 
readers  into  thinking  that  the  travel 
expense  reimbursements  would  be 
prohibited  compensation  for  a 
noncareer  emplovee  paid  at  or  below 
the  GS-15  level   ' 

Two  employees  commenting  together 
applauded  the  relaxation  of  the  travel 
expenses  ban  as  an  opportunity  to 
"expand  the  dissemination  of  federal 
program  information  "  and,  further, 
suggested  that  we  expand  the  definition 
of  "teaching,  speaking,  or  writing 


reldteid,  '    '    *  tu  duties    to  include  less 
formal  activities  so  that  travel  expenses 
mav  be  accepted  for  travel  to  an\ 

function  at  which  a  Federal  presence  is 
desired     These  commenters 
misunderstand  the  purpose  of  the 
amendment   The  amendment  is 
intended  to  allow  emplovees.  other  than 
(;overed  noncareer  employees,  who  are 
involved  in  teaching,  speaking  and 
writing  activities  m  their  private 
rapanties  to  accept  travel 
reimbursements  incurred  in  c  nnnet  tmn 
with  those  activities  The  intent  i^  nn» 
to  facilitate  official  travei   In  th^  dhNcnce 
of  specific  statutorv  authontv  such  as  31 
U.S.C.  1353.  5  U.S'C.  4111  or  7342.  or 
agency  gift  acceptance  statutes, 
augmentation  of  agencv  appropriations 
through  acceptance  of  non-Federal 
contributions  for  agenr\  travel  is 
prohibited.  .Moreover,  emplnvee 
acceptance,  m  a  privntt  .  apa;  itv.  nf 
non-Federal  contributions  of  travel 
expenses  incurred  in  connection  with 
official  speech  could  raise  concerns 
under  18  US  C  209,  The  first  sentenre 
of  the  note  following  paragraph 
fa)(21(ii!)(D)  is  intended  to  alert 
employees  to  the  possible  implications 
of  section  209  where  travel  expenses  are 
incurred  in  connection  with  teachme 
speaking,  or  writing  underteiken  as  an 
employee,  i  e  .  officially. 

An  additional  suggestion  by  these 
employees—  that  sponsoring/inviting 
organizations  be  allowed  to  contribute 
honorariums,  which  would  otherwise  be 
payable  to  an  individual,  to  legitimate 
volunteer' charitable  organizations, 
without  reference,  designation  to  the 
Federal  employee" — similarlv 
misconstrues  the  reach  of  §  2635.807 
The  compensation  bar  applies  onlv  to 
executive  branch  employees  Nothing  in 
the  rule  prohibits  outside  organizations 
from  anv  form  of  giving  on  their  own  to 
charitable  or  for-profit  organizations 

One  agency  recommended  that  we 
add  to  §  2635.807  a  "definition  of  travel 
expenses   in  order  to  avoid  an\ 
confusion  about  what  this  phrase  is 
deemed  to  cover  (transportation, 
lodging,  incidentals,  meals,  etc..     We 
have  not  followed  this  suggestion  For 
purposes  of  the  compensation 
prohibition,  existing  <5  2635  807(a){2)(iii) 
makes  clear  that  the  term 
"compensation"  is  comprehensne  of 
any  '"consideration,  remuneration  or 
income  *    •    *  given  for  or  in  connection 
with  the  employee's  teaching,  speaking 


I 

59^74  Federal  Register/Vol.  66,  No.  231 /Friday.  November  30,  2001 /Rules  and  Regulations 


or  writing  activities"  and  explicitly 
includes  "transportation,  lodgings  and 
meals  "  The  exception  at  paragraph 
(a)(2)(iiiKD)  is  equally  clear,  excluding 
from  the  definition  of  "compensation" 
"travel  expenses,  consisting  of 
transportation,  lodgings  or  meals, 
incurred  in  connection  with  the 
teaching,  speaking  or  writing  activity" 
bv  emplovees  other  than  covered 
noncareer  employees. 

That  agency  also  suggested  that,  in 
Example  1.  we  say  that  "the  speaking 
engagement"  rather  than  the  "speech"  is 
related  to  duties  under 
§  2635.807(a)(2)li)(C)  because  the  nexus 
to  the  employee's  work  is  not  the 
content  of  the  speech  but.  rather,  the 
fact  that  the  employee  is  involved  in 
drafting  a  regulation  that  will  affect  the 
organization  that  extended  the  speaking 
invitation.  We  have  changed  the 
wording  to  "speaking  activity,"  a  phrase 
used  elsewhere  in  the  regulation. 

The  same  agency  asked  that  we 
consider  adding  a  note  addressing  the 
responsibility  of  employees  who  file 
financial  disclosure  forms  to  report  on 
their  forms  any  travel  expenses  they 
accept  under  the  amended  rule.  We 
have  added  Ui  the  note  following 
paragraph  (a)(2)(iii)(D)  a  second 
sentence  that  alerts  filers  of  financial 
disclosure  reports  of  their  obligation  to 
report  travel  and  tra\el  reimbursements. 

Finally.  CXiE  is  updating  the  citation 
in  E.xample  4  to  the  General  Services 
.Administration's  regulation 
implementing  31  U.S.C.  1353. 

Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  promulgating  this  final  rule 
amendment,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Review  and  Planning.  The 
amendment  has  also  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  E.xecutive  order. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics.  I  have  reviewed  this 
final  amondatnry  regulation  in  light  of 
section  .3  of  Executive  Order  12988. 
Civil  justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein 

Regulaton  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certif\'  under  the 
Regulatorv  Fiexibilitv  Act  ('5  U.S.C. 
chapter  6)  that  this  amendatory  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  amendment  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  amendatory 
rulemaking  is  a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  has  provided  a  report 
thereon  to  the  United  States  Senate, 
House  of  Representatives  and  General 
Accounting  Office  in  accordance  with 
that  law. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25,  subchapter  II),  this  rule  will 
not  significantly  or  uniquely  affect  small 
governments  and  will  not  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (as  adjusted  for  inflation). 

List  of  Subjects  in  5  CFR  Part  2635 

Conflict  of  interests,  Executive  branch 
standards  of  ethical  conduct, 
Goverrunent  employees. 

Approved:  September  18.  2001. 
Amy  L.  Comstock, 

Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  adopting  the 
interim  rule  amending  5  CFR  part  2635, 
which  was  published  at  65  FR  53650- 
53652  on  September  5.  2000,  as  final 
with  the  following  changes: 

PART  2635— STANDARDS  OF 
ETHICAL  CONDUCT  FOR  EMPLOYEES 
OF  THE  EXECUTIVE  BRANCH 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7301,  7351.  7353;  5 
U.S.C.  App.  (Ethics  in  Government  Act  of 
1978);  E.O.  12674.  .54  FR  15159.  3  CFR.  1989 
Comp..  p.  215.  as  modified  by  E.O.  12731,  55 
FR  42547.  3  CFR.  1990  Comp.,  p.  306. 

Subpart  H — Outside  Activities 

2.  In  §  2635.807,  paragraph 
(a)(2)(iii)(D)  and  Example  3  following 
paragraph  (a)(2)(iii)(D)  are  republished, 
and  the  Note  and  Examples  1.  2  and  4 
following  paragraph  (a)(2)(iii)(D)  are 
revised  to  read  as  follows; 


§  2635.807    Teaching,  speaking  and 
writing. 

(a)  *   *  * 

(2)*   *   * 

(iii)  *   *   * 

(D)  In  the  case  of  an  employee  other 
than  a  covered  noncareer  emplovee  as 
defined  in  5  CFR  2636.303(a).  travel 
expenses,  consisting  of  transportation, 
lodgings  or  meals,  incurred  in 
connection  with  the  teaching,  speaking 
or  writing  activity. 

Note  to  Paragraph  (a)(2)(iii):  Independent 
of  §  2635.80r(a).  other  authorities,  such  as  18 
U.S.C.  209.  in  some  ciri  umstances  may  limit 
or^entirelv  preclude  an  employee's 
acceptance  of  travel  expenses.  In  addition, 
employees  who  file  financial  disclosure 
reports  should  be  aware  that,  subject  to 
applicable  thresholds  and  exclusions,  travel 
and  travel  reimbursements  accepted  from 
sources  other  than  the  United  States 
Government  must  be  reported  on  their 
financial  disclosure  reports. 

Example  1  to  paragraph  (aH2Hiiij:  A  GS- 
15  employee  of  the  Forest  Service  has 
developed  and  marketed,  in  her  private 
capacity,  a  speed  reading  technique  for 
which  popular  demand  is  growing.  She  is 
invited  to  speak  about  the  technique  by  a 
representative  of  an  organization  that  will  be 
substantially  affected  by  a  regulation  on  land 
management  which  the  employee  is  in  the 
process  of  drafting  for  the  Forest  Service.  The 
representative  offers  to  pay  the  employee  a 
S200  speaker's  fee  and  to  reimburse  all  her 
travel  expenses.  .She  mav  accept  the  travel 
reimbursements,  but  not  the  speaker's  fee. 
The  speaking  activity  is  related  to  her  official 
duties  under  §2635.'807(a)(2)(i)(C)  and  the 
fee  is  prohibited  compensation  for  such 
speech;  travel  expenses  incurred  in 
connection  with  the  speaking  engagement,  on 
the  other  hand,  are  not  prohibited 
(  ompensation  for  a  G.S-15  employee. 

Example  2  to  paragraph  Ia)l2l(iiil:  Solely 
because  of  her  recent  appointment  to  a 
Cabinet-level  position,  a  Government  official 
is  invited  by  the  Chief  Executive  Officer  of 
a  major  international  corporation  to  attend 
firm  meetings  to  be  held  in  Aspen  for  the 
purpose  of  addressing  senior  corporate 
managers  on  the  importance  of  recreational 
at  tivities  to  a  balanc:ed  lifestyle.  The  firm 
offers  to  reimburse  the  official's  travel 
expenses  The  official  may  not  accept  the 
offer.  The  speaking  activity  is  related  to 
official  duties  under  §  2635. 807(a)(2)(i)(B) 
and.  because  she  is  a  covered  noncareer 
emplovee  as  defined  in  §  2636.303(a)  of  this 
chapter,  the  travel  expenses  are  prohibited 
compensation  as  to  her. 

Example  :i  to  paragraph  (a)(2lliii):  A  GS- 
14  attorney  at  the  Federal  Trade  Commission 
(FTC)  who  played  a  lead  role  in  a  recently 
concluded  merger  c;ase  is  invited  to  speak 
about  the  case,  in  his  private  capacity,  at  a 
conference  in  New  York.  The  attorney  has  no 
public  speaking  responsibilities  on  behalf  of 
the  FTC  apart  from  the  judit  iai  and 
administrative  proceedings  to  which  he  is 
assigned.  The  spon.sors  of  the  conference 
offer  to  reimburse  the  attorney  for  expenses 
incurred  in  connection  with  his  travel  to 
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New  York.  They  also  offer  him.'as 
compensation  for  his  time  and  effort,  a  free 
trip  to  San  Francisco.  The  attornev  may 
accept  the  travel  expenses  to  New  York,  but 
not  the  expenses  to  San  Francisco.  The 
lecture  relates  to  his  official  duties  under 
paragraphs  (a)(2)(i)(E)(  J)  and  (a){2)(i)(E)(2)  of 
§  2635.807.  but  because  he  is  not  a  covered 
noncareer  employee  as  defined  in 
§  2636.303(a)  of  this  chapter,  the  expenses 
associated  with  his  travel  to  New  York  are 
not  a  prohibited  form  of  compensation  as  to 
him.  "The  travel  expenses  to  San  Francisco, 
on  the  other  hand,  not  incurred  in 
connection  with  the  speaking  activity,  are  a 
prohibited  form  of  compensation.  If  the 
attorney  were  a  covered  noncareer  employee 
he  would  be  barred  from  accepting  the  travel 
expenses  to  New  >ork  as  well  as  the  travel 
expenses  to  San  Francisco. 

Example  4  to  paragraph  (aj(2Hiiil:  An 
advocacy  group  dedicated  to  improving 
treatments  for  severe  pain  asks  the  National 
Institutes  of  Health  (NIH)  to  provide  _a 
conference  speaker  who  can  discuss  recent 
advances  in  the  agency's  research  on  pain. 
The-group  also  offers  to  payihe  employee's 
travel  expenses  to  attend  the  conference. 
After  performing  the  required  conflict  of 
interest  analysis.  NIH  authorizes  acceptance 
of  the  travel  expen.ses  under  31  U.S.C.  1353 
and  the  implementing  General  Services 
Administration  regulation,  as  codified  under 
41  CFR  chapter  304.  and  authorizes  an 
employee  to  undertake  the  travel.  At  the 
i:onference  the  advocacy  group,  as  agreed, 
pays  the  employee's  hotel  bill  and  provides 
several  of  his  meals.  Subsequently  the  group 
reimburses  the  agency  for  the  cost  of  the 
employee's  airfare  and  some  additional 
meals.  All  of  the  payments  by  the  advocacy 
group  are  permissible.  Since  the  employee  is 
speaking  officially  and  the  expense  payments 
are  accepted  under  31  U.S.C.  1353.  they  are 
not  prohibited  compensation  under 
§2635.807(a)(2)(iii).  The  same  result  would 
obtain  with  respect  to  expense  payments 
made  by  non-Government  sources  properly 
authorized  under  an  agency  gift  acceptance 
statute,  the  Government  Employees  "Training 
Act,  5  U.S.C.  4111.  or  the  foreign  gifts  law, 
5  U.S.C.  7342. 
***** 

IFR  Doc.  01-29800  Filed  11-29-01:  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

7  CFR  Part  723 
RIN  0560-AG40 

Amendments  to  the  Tobacco 
Marketing  Quota  Regulations 

agency:  Farm  Ser\ice  Agency.  USDA 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  is  a  correction  of  a 
document  the  United  States  Department 
of  Agriculture  (USDA)  Farm  Service 
Agency  (FSAJ  published  in  the  Federal 


Register  of  October  23,  2001  that 
amended  its  robacco  marketing  quota 
regulations.  In  that  rule,  a  paragraph 
number  was  left  out  of  the  instruction 
for  revision  number  5.  This  document 
adds  that  paragraph  number. 
EFFECTIVE  DATE:  October  23.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  loe 

Lewis.  Ir   1202)  720-0795 
SUPPLEMENTARY  INFORMATION:  FSA 
published  a  document  entitled. 
"Amendments  to  the  Tobacco  Marketing 
Quota  Regulations'  on  October  23. 
2001,  (66  FR  53509).  The  paragraph 
number  in  revision  number  5  was  listed 
as  §  723.206(c)(1).  but  should  have  been 
§723.206(c)(l)(i).  This  correction  adds 
that  sub-paragraph  number 

In  rule  FR  Doc.  01-26543  published 
on  October  23.  2001.  (66  FR  53507) 
make  the  following  correction:  On  page 
53509,  revise  instruction  5  to  read  as 
follows: 

"5.  Revise  §  723.206(c)(l)(i)  to  read  as 
follows:". 

Signed  at  Washington.  DC  on  November  7. 
2001. 

James  R.  Little, 

Administrator.  Farm  Sen-ice  Agency  and 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

|FR  Doc.  01-29706  Filed  11-29-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  924 

[Docket  No.  FV01 -924-1  FIR] 

Fresh  Prunes  Grown  in  Designated 
Counties  in  Washington  and  Umatilla 
County.  OR;  Decreased  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Ser\ice. 
USDA 


ACTION:  Final  rule. 


SUMMARY:  The  Department  of 

Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  decreases  the 
assessment  rate  established  for  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  (Committee)  for 
the  2001-2002  and  subsequent  fiscal 
periods  from  Si. 50  to  Si  00  per  ton  of 
fresh  prunes  handled  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  fresh 
prunes  grown  in  designated  counties  in 
Washington  and  Umatilla  Countv. 
Oregon.  Authorization  to  assess  ifresh 
prune  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 


and  necessary-  to  administer  the 
program.  The  fiscal  period  began  April 
1  and  ends  March  31  The  assessment 
rate  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated 

EFFECTIVE  DATE:  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  .Northwest 
Marketing  Field  Office.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1220 
SW  Third  Avenue,  suite  385,  Portland, 
OR  97204:  telephone;  (503)  326-2724. 
Fax:  (503)  326-7440;  or  George  Kelhart, 
Technical  Advisor.  Marketing  Order 
.administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  ISDA,  P  O. 
Box  96456.  room  2525-S.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938, 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  lav  Guerber. 
Marketing  Order  Administration 
Branch.  Fniit  and  Vegetable  Programs, 
.\MS.  USDA.  P.O  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938.  or  E-mail: 
fay.Guerbei^usda  gov 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  .Marketing  Order  No. 
924.  as  amended  (7  CFR  part  924). 
regulating  the  handling  of  fresh  prunes 
grown  in  designated  counties  in 
Washington  and  Umatilla  County. 
Oregon,  hereinafter  referred  to  as  the 
"order  "  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.SC,  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  lustice 
Reform  Under  the  marketing  order  now 
in  effect.  Washington-Oregon  fresh 
prune  handlers  are  subject  to 
assessments  Funds  to  administer  the 
order  are  derived  from  such 
assessments  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  fresh  prunes 
begirming  April  1.  2001.  and  continue 
until  amended,  suspended,  or 
terminated  This  rule  will  no!  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
pr(K;eedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  mav  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
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the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2001-2002  and 
sub.sequent  fiscal  periods  from  $1.50  to 
$1.00  per  ton  of  fresh  prunes  handled. 

The  Washington-Oregon  fresh  prune 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of 
USDA.  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Washington- 
Oregon  fresh  prunes.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  tne  199&-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  5.  2001, 
and  unanimously  recommended  2001- 
2002  expenditures  of  $7,804  and  an 
assessment  rate  of  $1.00  per  ton  of  fresh 
prunes  handled.  In  comparison,  last 
year's  budgeted  expenditures  were 
$7,803.  The  assessment  rate  of  $1.00  is 
$0.50  lower  than  the  rate  that  was  in 
effect  for  2000-2001  At  the  rate  of  $1.50 
per  ton  and  an  estimated  2001-2002 
fresh  prune  production  of  4,850  tons, 
the  projected  reserve  on  March  31,  2002, 
would  have  exceeded  the  maximum 
level  authorized  by  the  order 
(approximately  one  fiscal  period's 
operational  expenses)  The  reserve  on 
March  31,  2001,  was  $9,047. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-2002  fiscal  period  include  $3,461 
for  salaries,  $1,000  for  travel,  $528  for 


rent  and  maintenance,  and  $475  for  its 
annual  audit.  Budgeted  expenses  for 
these  items  in  2000-2001  were  $3,360. 
$1 ,000,  $528,  and  $475,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  for  the 
purpose  of  reducing  the  operating 
reserve  to  a  level  consistent  with  the 
order.  As  mentioned  earlier,  fresh  prune 
shipments  for  the  year  were  estimated  at 
4,850  tons  which  should  provide  $4,850 
in  assessment  income.  This  income, 
along  with  approximately  $2,954  from 
the  Committee's  authorized  reserve,  will 
be  adequate  to  cover  the  Committee's 
budgeted  expenses  of  $7,804.  With  the 
decreased  assessment  rate,  the  reserve  of 
$9,047  (as  of  March  31,  2001)  will  be 
reduced  by  as  much  as  $2,945,  thus 
leaving  a  balance  of  about  $6,102  at  the 
end  of  the  2001-2002  fiscal  period.  The 
order  permits  an  operating  reserve  in  an 
amount  not  to  exceed  approximately 
one  fiscal  period's  operational  expenses 
(§924.42). 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-2002  budget  and 
those  for  subsequent  fiscal  periods  will 
be  reviewed  and,  as  appropriate, 
approved  by  USDA 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  final 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  60  producers 
of  fresh  prunes  in  the  production  area 
and  approximately  12  handlers  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(13  CFR  121.201)  as  those  having  annual 
receipts  less  than  $750,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  standard  for 
determining  small  agricultural 
producers  was  increased  from  $500,000 
to  $750,000  in  August  2001. 

Based  on  production  and  producer 
prices  reported  by  the  National 
Agricultural  Statistics  Service,  and  the 
total  number  of  Washington-Oregon 
fresh  prune  producers,  the  average 
annual  producer  revenue  is 
approximately  $18,000.  In  addition, 
based  on  Committee  records,  all  of  the 
Washington-Oregon  fresh  prune 
handlers  ship  under  $5,000,000  worth 
of  fresh  prunes.  In  view  of  the  foregoing, 
it  can  be  concluded  that  the  majority  of 
Washington-Oregon  fresh  prune 
producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2001-2002  and  subsequent  fiscal 
periods  from  $1.50  to  $1.00  per  ton  of 
fresh  prunes  handled.  The  Committee 
unanimously  recommended  2001-2002 
expenditures  of  $7,804  and  an 
assessment  rate  of  $1.00  per  ton  of  fresh 
prunes  handled.  The  assessment  rate  of 
$1.00  is  $0.50  lower  than  the  rate  that 
was  in  effect  for  2000-2001 .  The 
quantity  of  assessable  fresh  prunes  for 
the  2001-2002  fiscal  period  is  estimated 
at  4,850  tons.  Thus,  the  $1.00  rate 
should  provide  $4,850  in  assessment 
income  which  along  with  funds  from 
the  Committee's  authorized  reserve  will 
be  adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-2002  fiscal  period  include  $3,461 
for  salaries,  $1,000  for  travel,  $528  for 
rent  and  maintenance,  and  $475  for  its 
annual  audit.  Budgeted  expenses  for 
these  items  in  2000-2001  were  $3,360. 
$1,000,  $528.  and  $475.  respectively. 
With  a  rate  of  $1.50  per  ton  and  an 
estimated  2001-2002  fresh  prune 
production  of  4,850  tons,  the  projected 
reserve  on  March  31,  2002,  would 
exceed  the  maximum  level  authorized 
by  the  order  (approximately  one  fiscal 
period's  operational  expenses).  As  of 
March  31,  2001,  the  Committee's  reserve 
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was  $9,047.  With  assessment  income  of 
$4,850  from  the  current  rate  and 
expenditures  of  $7,804,  the  Committee 
may  draw  up  to  $2,945  from  its  reserve, 
thus  leaving  the  reserve  at 
approximately  $6,102  on  March  31, 
2002. 

The  Committee  considered  alternative 
levels  of  assessment  but  determined  that 
decreasing  the  assessment  rate  to  $1 .00 
per  ton  would  be  adequate  to  reduce  the 
reserve  to  a  level  lower  than 
approximately  one  fiscal  period's 
expenses.  The  Committee  decided  that 
an  assessment  rate  of  more  than  $1.00 
per  ton,  but  less  than  $1.50  per  ton, 
would  not  decrease  the  reserve  to  an 
adequate  level.  Prior  to  arriving  at  this 
assessment  rate,  the  Committee 
considered  information  from  various 
sources,  including  the  Committee's 
Finance  and  Executive  Committees. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  producer  price  for  the  2001- 
2002  marketing  season  could  range 
between  $160  and  $275  per  ton  of  fresh 
prunes  handled.  Therefore,  the 
estimated  assessment  revenue  for  the 
2001-2002  fiscal  period  as  a  percentage 
of  total  grower  revenue  should  range 
between  0.36  and  0.63  percent. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers  In  addition,  the  Committee's 
meeting  was  widely  publicized 
throughout  the  Washington-Oregon 
fresh  prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  June  5.  2001. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Washington- 
Oregon  fresh  pnme  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  bv 
industry  and  public  sector  agencies. 

The  USDA  nas  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  13,  2001.  Copies  of 
the  rule  were  mailed  to  all  Committee 
members.  In  addition,  the  rule  was 


made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  A  60-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  interim  final  rule.  The 
comment  period  ended  October  12. 
2001,  and  no  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  /ittp.// www. ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOfl  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pobcy  of  the  Act 

List  of  Subjects  in  7  CFR  Part  924 

Marketing  agreements.  Plums.  Prunes. 
Reporting  and  recordkeeping 
requirements. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  924  which  was 
published  at  66  FR  42413  on  August  13. 
2001.  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  26,  2001. 
A.I.  Yates, 

Administrator.  Agricultural  Marketing 
Senice. 

IFR  Dor  01-29705  Filed  11-29-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  931 

[Docket  No.  FV01 -931-1  FR] 

Fresti  Bartlett  Pears  Grown  in  Oregon 
and  Washington;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Ser\-ice, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee)  for  the  2001- 
2002  and  subsequent  fiscal  periods  from 
$0.02  to  $0,025  per  standard  box  of 


fresh  Bartlett  pears  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  fresh 
Bartlett  pears  grown  in  Oregon  and 
Washington.  Authorization  to  assess 
fresh  Bartlett  pear  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessan-  to  administer 
the  program  The  fiscal  period  began 
July  1  and  ends  lune  30  The  assessment 
rate  remains  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTTVE  DATES:  December  3.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 

D  Olson.  .Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1220  SW  Third  Avenue, 
suite  385.  Portland.  OR  97204: 
telephone:  (503)  326-2724.  Fax:  (503) 
326-7440  or  George  J.  Kelhart. 
Technical  Advisor.  .Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  l.'SDA.  room 
2525-S.  PO  Box  96456.  Washington.  DC 
20090-6456:  telephone:  (202)  720-2491, 
Fax:  (202)  720-8938  Small  businesses 
may  request  information  on  complying 
with  this  regulation  by  contacting  |av 
Guerber,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  room 
2525-S,  PO  Box  96456,  Washington.  DC 
20090-6456:  telephone:  (202)  720-2491. 
Fax:  (202)  720-8938,  or  E-mail: 
{ay.Guerber&usda  gov 

SUPPt^MENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Order  No.  931  (7  CFR  part 
931 ),  regulating  the  handling  of  fresh 
Bartlett  pears  grown  in  Oregon  and 
Washington,  hereinafter  referred  to  as 
the  "order  "  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U  S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  order  now  in  effect, 
fresh  Bartlett  pear  handlers  are  subject 
to  assessments  Funds  to  admimster  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  fi^sh  Bartlett 
pears  begirming  luly  1.  2001,  and  will 
continue  until  modified,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
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section  608c(15)(A)  of  the  Act.  any 
handler  suhject  tn  an  order  mav  file 
with  IJSDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
iind  rt^quest  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition   After  the 
hearing  LJSDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  davs  after  the  date  of  the  entry  of  the 
rilling 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2001-2002  and  subsequent  fiscal 
periods  from  SO. 02  to  SO. 025  per 
standard  box  of  fresh  Bartlett  pears 
handled. 

The  fresh  Bartlett  pear  marketing 
order  provides  authority  for  the 
Committee,  with  USDA's  approval,  to 
formulate  an  annual  budget  of  e.xpenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
Committee  consists  of  eight  grower 
members  and  six  handler  members, 
each  of  whom  is  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
jnd  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
r  ite.  The  budget  and  assessment  rate 
were  discussed  at  a  public  meeting  and 
all  directly  affected  persons  had  an 
opportunity  to  participate  and  provide 
input 

For  the  2000-2001  and  subsequent 
fiscal  periods.  \hf  Committee 
recommended,  and  USDA  approved,  an 
assessment  rat>'  >  it  SO. 02  per  standard 
box  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  indefinitely 
unless  modified,  suspended,  nr 
terminated  by  USDA  upon 
recommendation  and  information 
submittt'd  h\-  the  Committee  or  other 
information  a\ailable  to  USDA. 

The  Committee  met  on  May  31.  2001. 
and  unanimously  recommended  2001- 
2002  expenditures  of  $76,477  and  an 
assessmt-nt  rate  of  SO. 025  per  standard 
box  of  fri'sh  Bartlett  pears  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  S81.060.  The 
assessment  rate  of  SO. 025  is  SO. 005 
higher  than  thi'  ratf'  in  effect  prior  to 
this  final  rule  The  Committee 
recommended  an  increase  in  the 
assessment  rate  because  the  SO. 02  rate 
would  not  have  generated  enough 
iiK  ome  to  keep  its  operating  reserve  at 


a  reasonable  level  (25.666).  Without  the 
increase,  the  operating  reserve  would 
drop  below  S7.000  which  is  not 
adequate  administer  the  program. 

Major  expenses  recommended  by  the 
Committee  for  the  2001-2002  fiscal 
period  include  S.39.040  for  salaries. 
$5,675  for  office  rent,  and  S3, 911  for 
health  insurance.  Budgeted  expenses  for 
these  items  in  2000-2001  were  S44.468. 
54,847.  and  S3, 891,  respectively. 

The  Committee  developed  the  SO. 025 
assessment  rate  recommendation  by 
considering  the  2001-2002  budget  and 
crop  estimate,  as  well  as  the  relatively 
small  size  of  the  current  monetary 
reserve.  Assessment  income  for  the 
fiscal  period  should  approximate 
S79.700  based  on  estimated  fresh 
Bartlett  pear  shipments  of  3.188.000 
standard  boxes,  which  is  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  (approximately  S18.443)  will  be 
kept  within  the  maximum  permitted  by 
the  order  nf  approximately  one  fiscal 
period's  operational  expenses  (§931.42). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will 
remain  in  effect  for  an  indefinite  period, 
the  Committee  will  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessan*-.  The 
Committee's  2001-2002  budget  has  been 
reviewed  and  approved  by  USDA. 
Those  for  subsequent  fiscal  periods  will 
also  be  reviewed  and.  as  appropriate, 
approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulator^'  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Ser\'ice  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1.600 
producers  of  fresh  Bartlett  pears  in  the 
production  area  and  approximately  54 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  S750.000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  S5.000.000. 

Based  on  data  provided  by  the 
National  Agricultural  Statistics  Service 
for  1999,  the  most  recent  year  complete 
data  is  available,  and  the  current 
number  of  producers,  the  average 
annual  producer  revenue  in  Washington 
and  Oregon  could  approximate  S23.130 
this  year.  Further,  based  on  Committee 
records  and  recent  FOB.  prices 
reported  by  the  Fruit  and  Vegetable 
Market  News  Service  for  fresh  Bartlett 
pears,  over  98  percent  of  the  regulated 
handlers  ship  less  that  S5. 000. 000  worth 
of  fresh  Bartlett  pears  on  an  annual 
basis.  In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  fresh 
Bartlett  pear  producers  and  handlers 
may  be  classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001- 
2002  and  subsequent  fiscal  periods  from 
SO. 02  to  SO. 025  per  standard  box  of 
fresh  Bartlett  pears  handled.  The 
Committee  met  on  May  31,  2001,  and 
unanimouslv  recommended  2001-2002 
expenditures  of  576,477  and  an 
assessment  rate  of  SO. 025  per  standard 
box  of  fresh  Bartlett  pears  handled.  In 
comparison,  budgeted  expenditures  for 
last  year  totaled  581,060.  The 
assessment  rate  of  SO. 025  is  SO. 005 
greater  than  the  rate  in  effect  prior  to 
this  final  rule,  and  was  recommended 
by  the  Committee  because  the  50.02  rate 
would  not  have  generated  enough 
income  for  it  to  adequately  administer 
the  program.  At  the  previous  rate  of 
assessment,  the  Committee's  monetary- 
reserve  would  ha\e  dropped  below 
57,000  and  this  is  not  adequate  to 
administer  the  program. 

Major  expen.ses  recommended  by  the 
Committee  for  the  2001-2002  fiscal 
period  include  539.040  for  salaries. 
$5,675  for  office  rent,  and  $3,911  for 
health  insurance.  Budgeted  expenses  for 
these  items  in  2000-2001  were  $44,468, 
$4,847,  and  $3,891.  respectively. 
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The  Committee  developed  the  $0,025 
assessment  rate  recommendation  bv 
considering  the  2001-2002  budget  and 
crop  estimate,  as  well  as  the  relatively 
small  size  of  its  monetar\'  reserve. 
Assessment  income  for  the  fiscal  period 
should  approximate  $79,700  based  on 
estimated  fresh  Bartlett  pear  shipments 
of  3.188.000  standard  boxes,  which  is 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximatelv 
$18,443)  will  be  kept  within  the 
maximum  permitted  by  the  order  of 
approximately  one  fiscal  period's 
operational  expenses  (§931.42). 

The  Committee  considered  alternative 
levels  of  assessment  but,  considering  the 
current  relatively  low  level  of  funding 
in  the  monetary  reser\'e.  determined 
that  increasing  the  assessment  rate  to 
$0,025  per  standard  box  to  be 
appropriate.  The  Committee  believes 
that  an  assessment  rate  of  more  than 
$0,025  per  standard  box  would  have 
generated  income  in  excess  of  that 
needed  to  adequately  administer  the 
program,  and  if  left  at  the  $0.02  rate,  or 
reduced,  would  have  been  inadequate  to 
administer  the  program. 

A  review  of  historical  information  and 
preliminan-  information  pertaining  to 
the  upcoming  crop  indicates  that  the 
producer  price  for  the  2001-2002 
marketing  season  could  average  about 
$11.61  per  standard  box  of  fresh  Bartlett 
pears  handled.  Therefore,  the 
Committee's  estimated  assessment 
revenue  for  the  2001-2002  fiscal  period 
as  a  percentage  of  total  producer 
revenue  should  be  approximately  0.215 
percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  bv  the 
operation  of  the  order  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  fresh  Bartlett 
pear  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  May  31.  2001.  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 
Furthermore,  interested  persons  were 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  fresh  Bartlett 
pear  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 


forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  USDA  has  not  identified  anv 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  21.  2001  (66  FR 
48628).  A  copy  of  the  proposed  ruled 
was  provided  to  the  Committee  office 
which  in  turn  made  copies  available  to 
producers  and  handlers.  Furthermore, 
the  Office  of  the  Federal  Register  and 
the  USDA  made  a  copy  available  on  the 
Internet.  A  30-day  comment  period 
ending  Octot>er  22.  2001.  was  provided 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  mav 
be  viewed  at:  http://vk-H'v^:ams. usda.gov/ 
h'/moab  html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  lav 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  are  alreadv 
receiving  2001-2002  fiscal  period  pears 
from  producers;  (2)  the  2001-2002  fiscal 
period  began  on  July  1 .  2001 ,  and  the 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  applv 
to  all  assessable  Bartlett  pears  handled 
during  such  period:  and  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting. 
Furthermore,  a  30-day  comment  period 
was  provided  for  in  the  proposed  rule 
and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements.  Fears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  is  amended  as 
follows; 


PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1   The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 
.\uthority:  7  U.S.C.  601-674. 

2.  Section  931.231  is  revised  to  read 
as  follows: 

§  931 .231     Assessment  rate. 

On  and  after  lul\  1,2001.  an 
assessment  rate  of  $0,025  per  western 
standard  pear  box  is  established  for  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee. 

Dated   Novemt)er  26.  2001. 

A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Sen'ice. 

IFR  Doc  01-29704  Filed  11-29-01;  8:45  am] 
BILUNG  COOe  3410-02-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Pan  104 

[Notice  2001-17] 

Technical  Amendments  to  Election 
Cycle  Reporting 

AGENCY:  Federal  Election  Commission. 
action:  Correcting  amendments. 

SUMMARY:  This  document  contains 

corrections  to  the  final  regulations 
regarding  election  cycle  reporting  bv  the 
authorized  committees  of  candidates  for 
Federal  office,  which  were  published  in 
the  Federal  Register  of  Tuesdav.  lulv 
11.  2000.  (65  FR  42619)  The  corrections 
reinstate  two  paragraphs  of  1 1  CFR 
104.3(b)(4)(i)  that  were  inadvertently 
omitted  when  the  election  cycle 
reporting  regulations  were  published. 
The  two  omitted  paragraphs  contain 
instructions  for  authorized  committees 
when  reporting  expenditures 
DATES:  Effective  on  December  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemar\  C   Smith.  Assistant  General 
Counsel,  or  Cheryl  Fowle.  Attornev.  999 
E  Street.  N'^V  .  Washington.  DC  20463, 
(202) 694-1650  or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  superseded 
11  CFRl04.3{b)(4)(i)asofJanuar\  1. 
2001.  and  applied  to  authorized 
committees  of  Federal  candidates.  In 
those  final  regulations,  paragraphs  (A) 
and  (B)  of  1 1  CFR  104.3(b)(4)(i)  were 
inadvertently  deleted.  Paragraph  (A) 
defines  "purpose"  of  disbursement  as  it 
is  reported  and  states  examples  of 
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accpptable  and  unac ceptdbU'  purpose 
(inscriptions  to  be  reported  by 
diithorized  committees.  Paragraph!  (B) 
requirt^s  authorizt'd  committees,  when 
itemizing  certain  disbursements  for 
wiiicii  reimbursements  are  required,  to 
provide  a  brief  explanation  of  the 
activity  for  which  reimbursement  is 
required.  Th^se  [.)ri>\  i.Ninii>,  have  been  in 
Title  1 1  of  the  Code  of  Federal 
Regulations  since  1980  and  1995, 
re^-pec  ti\elv.  and  were  not  affected  by 
the  recent  statutory  changes  to  the 
election  cycle  reporting  requirements. 

Need  for  Correction 

.\>  published,  the  final  rules 
inadvertently  f)mit  two  paragraphs 
describing  information  to  be  reported  by 
authorized  committees  of  Federal 
candidates. 

All  committees  must  report  the 
purpose  of  itemized  disbursements  (i.e.. 
those  disbursements  aggregating  in 
excess  of  S200).  Omitted  paragraph  (A) 
contains  examples  of  suitably  specific 
purpose  descriptions  as  well  as 
examples  of  those  descriptions  that  are 
unacceptably  vague.  This  paragraph  is 
consistent  with  the  reporting  of  rules  for 
unauthorized  committees  (committees 
other  than  candidate  committees)  in  11 
CFR  104.3(b)(3). 

Omitted  paragraph  (B)  is  used  in 
administering  the  "personal  use"  rules 
in  11  CFR  113.1.  Federal  candidates  are 
barred  from  using  campaign  funds  for 
personal  benefit.  Paragraph  (B)  requires 
authorized  committees  of  Federal 
candidates  itemizing  disbursements  for 
which  partial  or  total  reimbursement  is 
required  under  11  CFR  113.1(g)(l){iii)(C) 
or  (D)  to  provide  a  brief  explanation  of 
the  activity  for  which  the 
reimbursement  is  made. 

Section  801  of  Title  5  of  the  United 
States  Code  requires  Federal  agencies  to 
submit  regulations  to  Congress.  These 
regulations  were  submitted  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  on 
November  26.  2001. 

Certification  of  .No  Ftlect  Pursuant  to  5 
U.S.C.  i^fi05(b)  IRegulatorv  Flexibility 
Act! 

This  correction  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that  this 
correction  only  requires  political 
rnmmittees  to  once  again  add 
iiitnrniation  to  the  reports  they  are 
required  tn  file  These  regulations  were 
in  1 1  CFK  since  1980  and  1995, 
respectively,  before  being  inadvertently 
omitted  in  2000. 


List  of  Subjects  in  1 1  CFR  Part  104 

Campaign  funds,  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  11  CFR  part  104  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES 

1.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authoritv:  2  U.S.C.  431(1).  431(8),  431(9). 
432(i).  4:H.  438(a)(8).  438(b).  439a. 

§  104.3    Contents  of  reports  (2  U.S.C. 
434(b).  439a). 

***** 

2.  In  §  104.3  add  the  following 
paragraphs  (b)(4)(i)(A)  and  (B): 

(b)* 
(4)* 
(i)* 

(A)  As  used  in  this  paragraph, 
purpose  htieans  a  brief  statement  or 
description  of  why  the  disbursement 
was  made.  Examples  of  statements  or 
descriptions  which  meet  the 
requirements  of  this  paragraph  include 
the  folloVving:  dinner  expenses,  media, 
salary,  polling,  travel,  party  fees,  phone 
banks,  travel  expenses,  travel  expense 
reimbursement,  and  catering  costs. 
Howevej,  statements  or  descriptions 
such  as  odvance,  election  day  expenses, 
other  expenses,  expenses,  expense 
reimbursement,  miscellaneous,  outside 
services,  get-out-the-vote  and  voter 
registration  would  not  meet  the 
requirenients  of  this  paragraph  for 
reporting  the  purpose  of  an  expenditure. 

(B)  In  addition  to  reporting  the 
purpose jdescribed  in  paragraph 
(b)(4)(i)(K)  of  this  section,  whenever  an 
authorizpd  committee  itemizes  a 
disburso^ient  that  is  partially  or  entirely 
a  personal  use  for  which  reimbursement 
is  requirfed  under  11  CFR 
113.1(g)(l)(ii)(C)  or  (D),  it  shall  provide 
a  brief  explanation  of  the  activity  for 
which  reimbursement  is  required. 

*         «         *         *         * 

Dated:  ^Jovember  20,  2001. 
Danny  L.  McDonald, 

(.'/lo/rnmi,  Ffdfnil  Election  Commission. 
jFR  Doc.  pi-29B79  Filed  11-29-01:  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  111 

[Notice  2001-18] 

Extension  to  Administrative  Fines 
AGENCY:  lederal  Election  Commission. 


ACTION:  Final  rule:  revision  of  the  sunset 

date. 

SUMMARY:  The  Treasury  and  General 
Government  Appropriations  Act,  2002, 
amended  the  Treasury  and  General 
G(3vernment  Appropriatitms  Act.  2000. 
by  extending  the  expiration  date  in 
which  the  Federal  Election  Commission 
(hereinafter  "the  Commission")  may 
assess  civil  money  penalties  for 
violations  of  the  reporting  requirements 
of  section  434(a)  of  the  Federal  Election 
Campaign  Act  (hereinafter  "the  Act"  or 
"FECA'"'). 

DATES:  Effective  on  December  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C.  Smith,  .-\ssistant  General 
Counsel,  or  Ms.  Mai  T.  Dinh.  Attorney, 
999  E  Street.  N\V..  Washington.  DC 
20463.  (202)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION: 
Explanation  and  )ustification 

Section  640  of  the  Treasury  and 
General  Government  Appropriations 
Act,  2000,  Pub.  L.  No.  106-58.  106th 
Cong.,  1 13  Stat.  430.  476-77  (1999), 
amended  4?  309(a)(4)  of  the  FECA,  2 
U.S.C.  437g(a)(4).  to  provide  for  a 
modified  enforcement  process  for 
violations  of  reporting  rcHjuirements. 
Under  §437g(a)(4)(C)' of  the  FECA,  the 
Commission  may  assess  a  civil  money 
penalty  for  \iolations  nf  the  reporting 
requirements  of  2  U'.S.C.  434(a).  This 
authority,  however,  was  to  sunset  on 
December  31,  2001.  Pub.  L.  No.  106-58. 
106th  Cong..  «» 640(c).  Recently.  ^642  of 
the  Treasury  and  General  Go\-ernment 
Appropriations  Act.  2002.  amended  the 
Treasury'  and  General  Government 
Appropriations  .Art,  2000.  by  extending 
the  sunset  date  to  inr  lude  all  reports 
that  cover  activity  between  January  1. 
2000,  to  December  31.  2003. 

The  Commission  published  final  rules 
on  May  19.  2000.  to  implement  the 
amendment  contained  in  the  Treasury 
and  General  Government 
Appropriations  Act,  2000.  Section 
1 1 1,,^0  of  the  regulations  reflects  the 
sunset  provision  of  Pub.  L.  No.  106-58, 
106th  Cong..  §  640(c).  Therefore,  the 
C(jmmission  is  issuing  this  final  rule  to 
ani'-nd  section  lll.iO  to  extend  the 
application  iif  the  administrati\e  fine 
regulations.  1 1  CFR  part  111.  subpart  B. 
to  include  all  violations  relating  to 
reports  that  co\  er  the  period  between 
lanuary  1,  2000.  to  December  31.  2003. 

The  Commission  is  promulgating  this 
final  rule  without  notice  or  opportunity 
for  comment  because  it  falls  under  the 
"good  cause"  exemption  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(b)(B).  The  exemption  allows 
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agencies  to  dispense  with  notice  and 
comment  if  the  procedures  are 

impracticable,  unnecessary',  or  contrary 
to  public  interest."  Id.  This  final  rule 
fulfills  the  "good  cause"  exemption 
requirement  because  a  notice  and 
comment  period  is  impracticable  in  that 
it  would  prevent  this  final  rule  from 
taking  effect  before  the  administrative 
fine  regulations  sunset  under  the 
current  11  CFR  111.30.  See 
Administrative  Procedure  Act: 
Legislative  History.  S  Doc.  No.  248  200 
(1946)  ("'Impracticable'  means  a 
situation  in  which  the  due  and  required 
execution  of  the  agency  functions  would 
be  unavoidably  prevented  by  its 
undertaking  public  rule-making 
proceedings").  In  addition,  this  final 
rule  merely  extends  the  applicability  of 
the  administrative  fine  regulations  and 
does  not  change  the  substantive 
regulations  themselves.  Those 
regulations  were  already  subject  to 
notice  and  comment  when  the\'  were 
proposed  in  March.  2000.  65  FR  16534. 
and  adopted  in  May.  2000.  65  FR  31787. 
Thus,  it  is  appropriate  and  necessar\-  for 
the  Commission  to  publish  this  final 
rule  without  providing  a  notice  and 
comment  period.  The  C^ommission 
anticipates,  however,  that  any 
substantive  changes  that  may  be  made 
to  the  administratixe  fine  rules  at  a  later 
date  will  be  subject  to  notice  and 
comment. 

Certification  of  No  FfTect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  attached  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
this  final  rule  merely  extends  the 
applicability  nf  existing  regulations  for 
two  more  years.  The  existing  regulations 
have  already  been  certified  as  not 
having  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
65  FR  31793  (2000)  Therefore,  the 
extension  of  these  existing  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities 

List  of  Subjects  in  1 1  CFR  Part  1 1 1 

.Administrative  practice  and 
pror:edurei.  Elections.  Law  enfnrt  ement. 

For  reasons  set  out  in  the  preamble, 
subchapter  A.  Chapter  I  of  Title  11  of 
the  Code  of  Federal  Regulations  is 
amended  as  folltiws: 

PART  111— COMPLIANCE 
PROCEDURES  (2  U.S.C.  437g.  437d(a)) 

1 .  The  authority  for  part  1 1 1 
continues  to  read  as  follows: 


Authority:  2  U.S.C.  437g,  437d(a). 

438(a)(H). 

2.  11  CFR  111.30  is  revised  to  read  as 
follows: 

§  1 1 1 .30.     When  will  subpart  B  apply? 

Subpart  B  applies  to  violations  of  the 
reporting  requirements  of  2  U.S.C. 
434(a)  tha<  relate  to  the  reporting 
periods  that  begin  on  or  after  lulv  14, 
2000,  and  end  on  or  before  December 
31,  2003,  committed  by  political 
committees  and  their  treasurers. 

Dated:  November  26,  2001. 
Danny  L.  McDonald, 
Chairman.  Federal  Election  Commission. 
[FR  Dof    01-29678  Filed  11-29-01:  8:45  am! 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2000-NM-115-AD;  Amendment 
39-12518:  AD  2001-24-02] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  707-100,  -100B,  -300.  and  -E3A 
(Military  Airplanes):  727-100  and  -200; 
737-200.  -200C,  -300.  -400,  and  -500: 
747SP  and  747SR:  747-1008.  -2008, 
-200C,  -200F.  -300.  -400.  and  -400D: 
757-200  and  -200PF;  and  767-200  and 
-300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  707- 
100,  -lOOB.  -300.  and  -E3A  (military 
airplanes);  727-100  and  -200:  737-200. 
-200C,  -300,  -400,  and  -500:  747SP  and 
747SR: 747-lOOB.  -200B. -200C. -200F. 
-300.  -400,  and  -400D:  757-200  and 
-200PF:  and  767-200  and  -300  series 
airplanes.  This  AD  requires  inspection 
of  the  attachment  of  the  shoulder 
restraint  harness  to  the  mounting 
bracket  on  certain  obser%er  and 
attendant  .seats  to  determine  if  a  C-clip 
is  used  in  the  attachment,  and  corrective 
action,  if  necessary'.  This  action  is 
necessary'  to  prevent  detachment  of  the 
shoulder  restraint  harness  of  the 
attendant  or  obser\er  seat  from  its 
mounting  bracket  during  service,  which 
could  result  in  injury  to  the  occupant  of 
the  seat  This  action  is  intended  to 
address  the  identified  unsafe  condition 
DATES:  Effective  lanuarv  4    2002. 


The  ]ni  orporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Januar\-  4, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  .AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATtON  CONTACT: 
k'lth  Ladderud.  Aerospace  Engineer, 
.AirfranK  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2780:  fax  f425l  227-1181. 
SUPPLEMENTARY  INFORMATION:  .A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  707-100.  -lOOB,  -300,  and  -E3A 
(military  airplanes);  727-100  and  -200: 
737-200.  -200C.  -300.  -400.  and  -500: 
747SP  and  747SR; 747-lOOB,  -200B. 
-200C.  -200F.  -300.  -400.  and  -400D; 
757-200  and  -200PF:  and  767-200  and 
-300  series  airplanes  was  published  in 
the  Federal  Register  on  |une  27.  2001 
(66  FR  34128).  That  action  proposed  to 
require  inspecfion  of  the  attachment  of 
the  shoulder  restraint  harness  to  the 
mounting  bracket  on  certain  observer 
and  attendant  seats  to  determine  if  a  C- 
clip  is  used  in  the  attachment,  and 
corrective  action,  if  necessary'. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received 

One  commenter  states  that  the 
proposed  AD  does  not  apply  to  its  fleet. 

Withdraw  Proposed  AD 

Two  commenters  request  that  the 
FAA  withdraw  the  proposed  AD.  One 
commenter  states  that,  on  its  fleet  of 
Model  757  series  airplanes,  it  has  not 
obser\ed  any  in-service  problems  with 
the  shoulder  restraint  harness  detaching 
from  the  mounting  bracket.  Therefore,  it 
does  not  accept  that  the  proposed 
modification  is  necessar)". 

The  F.AA  does  not  concur.  Though  the 
commenter  has  not  observed  any 
problems  related  to  the  identified  unsafe 
condition,  at  least  two  other  operators 


I 
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have.  Therefore,  we  find  that  it  is 
necessary  to  require  the  modification  m 
this  AD." 

Another  commenter  requests  that  the 
FAA  withdraw  the  proposed  rule 
because  Boeing  needs  to  revise  the 
referenced  service  bulletins  bv 
identifying  the  individual  part  numbers 
of  affected  seats,  rather  than  identifving 
the  airplanes  by  serial  numbers.  The 
commenter  is  concerned  that  the  ser\ice 
bulletins  and  proposed  AD  identify  the 
subject  seats  both  as  "attendant"  and 
"observer"  seats.  The  commenter  notes 
that  the  term  "observer  seat"  could  be 
construed  to  include  observer  seats  in 
the  cockpit,  which  have  a  different 
restraint  system.  The  commenter  is  also 
concerned  that,  because  the  service 
bulletms  identify  affected  airplanes,  not 
seat  part  numbers,  operators  that  move 
seats  from  one  airplane  to  another  could 
inadvertentlv  install  an  unmodified  seat 
on  an  airplane  on  which  all  other 
subject  seats  have  already  been 
modified 

We  do  not  concur  that  it  is  necessary 
to  withdraw  the  proposed  rule  The 
restraint  system  is  attached  to  the 
airplane,  not  to  the  attendant  and 
observer  seats;  therefore,  identifying  the 
seats  bv  part  number  would  not  pni\ide 
any  benefit  Also,  the  fact  that  when  a 
seat  is  moved  from  one  airplane  to 
another,  the  restraint  svstem  for  that 
seat  remains  with  the  airplane,  should 
alleviate  the  commenter's  concerns 


about  exchanging  seats  between 
airplanes.  Furthermore,  although  the 
commenter  states  that  airplanes  in  its 
fleet  have  a  restraint  system  on  the 
cockpit  observer  seats  other  than  the 
one  addressed  bv  this  AD.  other 
operators  do  have  airplanes  equipped 
with  cockpit  observer  seats  that  emplov 
the  restraint  system  identified  in  this 
AD.  No  change  to  the  AD  is  neCessar}' 
in  this  regard. 

Extend  Compliance  Time 

One  of  the  commenters  who  requests 
withdrawal  of  the  proposed  rule  asks  u.^ 
to  extend  the  compliance  time  for  the 
proposed  AD  if  we  do  not  concur  to 
withdraw  the  proposed  rule.  The 
commenter  suggests  that  we  extend  the 
compliance  time  from  18  to  24  months. 
The  commenter's  rationale  is  that  it  has 
not  observed  the  unsafe  condition  on 
any  of  its  airplane  fleet  (Model  757 
series  airplanes). 

We  concur  with  the  request  to  extend 
the  compliance  time  of  this  AD.  In 
developing  a  new  compliance  time  for 
this  AD.  we  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  average  utilization  of  the 
affected  fleet,  in  light  of  all  of  these 
factors,  we  find  a  36-month  compliance 
time  for  initiating  the  required  actions 
t(j  he  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 


for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
We  have  revised  paragraph  (a)  of  this 
AD  accordingly. 

Revise  Preamble  of  AD 

One  commenter  requests  that  the 
"Differences  Between  The  Service 
Bulletins  and  This  Proposed  AD" 
section  of  the  proposed  rule  be  revised 
to  state  that  only  two  instances  of 
detachment  of  the  shoulder  restraint 
harness  of  the  attendant  or  observer  seat 
from  the  mounting  bracket  have  been 
reported,  though  this  design  has  been  in 
use  for  more  than  40  years 

We  acknowledge  the  commenter's 
remarks  on  the  number  of  occurrences 
of  the  unsafe  condition  and  the  duration 
of  service  of  the  design.  However,  the 
section  referred  to  by  the  commenter  is 
not  restated  in  this  final  rule.  Therefore, 
no  change  to  the  AD  is  necessary  in  this 
regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  table  below  estimates  the  cost 
impact  of  the  inspection  that  is  required 
by  this  AD.  The  average  labor  rate  is  $60 
per  work  hour. 


Base  model 


Numt)er  of 

airplanes, 
worldwide 


Numtjer  of 

airplanes/ 

U  S   registry 


Number  of 

work  hours 

(@  0  25  work 

hour/ seat) 


Total  cost 
per  airplane 


Total 
fleet  cost 


707 
727 

737 
747 
757 
767 


250 
1.986 
921 
533 
262 
573 


21 
881 
437 

83 
257 
207 


$60 
60 
120 
300 
120 
180 


$1,260 
52.860 
52.440 
24.900 
30.840 
37,260 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  vet  acct)mplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adf)pted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

P'or  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FK  110J4.  February  26.  1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg).  40113.  44701. 

Table  1.— Applicability  of  This  AD 


§39.13    [Amended] 

2   Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive 

2001-24-02     Boeing:  Amendment  39-12518 
Docket  2000-NM-115-AD. 
Applicability:  Airplanes  as  listed  in  the 
table  below:  certificated  in  anv  category. 


Models  and  series 


As  listed  in  the  following  Boeing  service  bulletins 


Model  707-100.  -100B.  -300.  and  -E3A  (Military)  3499.  Revision  1.  dated  May  17.  2001. 


Model  727-100  and  727-200 i  727-25-0295  Revision  1.  dated  May  17  2001 

Model  737  -200.  -200C.  -300,  ^00.  and -500  , \  737-25-i4i2   Revision  1,  dated  May  17.  200V 


Model  747SR.  747SP.  and  747-1008,  -200B,  -200C,  -200F,  -300.  ^«X).  and  -400D  747-25-3244,  Revision  1,  dated  May  17,  2001 


Model  757-200  and  757-200PF  |  757-25-0223,  Revision  1.  dated  May  17.  2001. 

Model  767-200  and  -300 767-25-0288,  Revision  1 .  dated  May  17,  2001 


Note  1:  This  AD  applies  to  each  airplane 
Identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  appro\al  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  Jiot 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianctf:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detachment  of  the  shoulder 
restraint  harness  of  the  attendant  or  observer 
seat  from  its  mounting  bracket  during 
service,  which  could  result  in  injury  to  the 
occupant  of  the  seat,  accomplish  the 
following: 

inspection  and  Corrective  .\clion 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  do  a  one-time  general  visual 
inspection  of  the  attachment  of  the  shoulder 
restraint  harness  of  each  obser\'er  or 
attendant  seat  to  determine  if  a  C-clip  is  used 
in  the  attai  hment.  Do  the  inspection 
according  to  Boeing  Ser\ice  Bulletin  3499. 
727-25-0295.  737-25-1412.  747-25-3244. 
757-25-0223.  or  767-25-0288:  all  Revision 
1:  all  dated  May  17.  2001:  as  applicable.  If 
the  shoulder  harness  is  looped  through  the 
bracket  and  attached  to  itself  with  a  C-clip. 
do  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Remove  and  discard  the  C-clip.  and 
reattac  h  the  shoulder  harness  to  the 
mounting  bracket,  according  to  the  ser\'ice 
bulletin. 

Note  2:  Remo\  ing  and  discarding  the  C- 
clip  and  reattaching  the  shoulder  harness  to 
the  mounting  bracket:  according  to  Boeing 
Special  .Mtenlion  Service  Bulletin  3499,  727- 


25-0295,  737-25-1412.  747-25-3244.  757- 
25-0233.  or  767-2.5-0288:  all  dated  April  27. 
2000:  as  applicable;  is  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(2)  Install  a  second  C-clip  with  the  clip's 
opening  positioned  in  the  opposite  direction 
of  the  opening  of  the  existing  C-clip. 
according  to  the  optional  method  described 
in  Steps  19  and  20  of  Figure  1  or  2  of  the 
applicable  service  bulletin. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  do 
not  attach  the  shoulder  restraint  harness  of 
an  observer  or  attendant  seat  on  any  airplane 
to  the  mounting  bracket  using  a  C-clip. 
unless  the  requirements  of  paragraph  (a)(2)  of 
this  AD  are  done. 

Alternative  Methods  of  Compliance 

U  J  .An  alternative  methoa  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  ¥\.\  Principal  Maintenance 
Inspet:tor,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .^D 
can  be  accomplished. 

Incorporation  by  Reference 

(ej  The  actions  shall  be  done  in  accordance 
with  Boeing  Ser\ice  Bulletin  3499.  Revision 
1.  dated  May  17.  2001;  Boeing  Ser\ice 
Bulletin  727-25-0295.  Revision  1.  dated  Mav 


17.  2001:  Boeing  Service  Bulletin  737-25- 
1412.  Revision  1.  dated  May  17.  2001:  Boeing 
Ser\ice  Bulletin  747-25-3244.  Revision  1. 
dated  May  17.  2001:  Boeing  Ser\ice  Bulletin 
757-25-0223.  Revision  1.  dated  May  17. 
2001:  or  Boeing  Ser\ice  Bulletin  767-25- 
0288.  Revision  1.  dated  May  17.  2001:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  -Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspe<:ted  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

EfTecfive  Date 

(f)  This  amendment  becomes  effective  on 
lanuan*  4.  2002. 

Issued  in  Renton.  Washington,  on 
November  16.  2001. 

Kalene  C.  Yanamura. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen/re. 
IFR  Dor  01-29324  Filed  11-29-01;  8:45  am] 
BlUUNG  CODE  491 0-1^-^ 


59684  Federal  Register / Vol.  66,  No.  231 /Friday,  November  30,  2001 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-19-AD;  Amendment 
39-12517;  AD  2001-24-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Powered 
by  Pratt  &  Whitney  Model  PW4000 
Series  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires  a  one-time 
detailed  visual  inspection  of  certain 
wire  bundles  located  in  the  aft  section 
of  the  strut  forward  fairing  panel  of  both 
engine  struts  to  detect  chafing  damage, 
and  repair  or  replacement  of  wiring,  if 
necessar\'.  This  amendment  also 
requires  replacement  of  wires  repaired 
by  splicing  and  damaged  wires  that 
require  splicing,  and  replacement  of  the 
support  brackets  of  the  existing  wire 
bundles  with  new  brackets  and  clamps, 
which  would  terminate  the  existing 
requirements.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
potential  for  dual  wire  faults  from 
grounded,  separated,  or  shorted  wires: 
which  could  result  in  inadvertent 
takeoff  thrust  overboost.  in-flight  loss  of 
thrust,  or  engine  shutdown. 
DATES:  Effective  lanuary  4.  2002, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4, 
2002 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P,0.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  .Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  N\V,,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kammers,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  9805.5-4056;  telephone 
(425) 227-2956; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  was 
published  in  the  Federal  Register  on 
June  5,  2001  (66  FR  30112).  That  action 
proposed  to  require  a  one-time  detailed 
visual  inspection  of  certain  wire 
bundles  located  in  the  aft  section  of  the 
strut  forward  fairing  panel  of  both 
engine  struts  to  detect  chafing  damage, 
and  repair  or  replacement  of  wiring,  if 
necessary  That  action  also  proposed  to 
require  replacement  of  wires  repaired  bv 
splicing  and  damaged  wires  that  require 
splicing;  and  replacement  of  the  support 
brackets  of  the  existing  wire  bundles 
with  new  brackets  and  clamps,  which 
would  terminate  the  existing 
requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Allow  Credit  for  Previous 
Inspections 

One  commenter,  a  member  airline  of 
the  Air  Transport  Association  of 
America,  states  that  it  has  already 
accomplished  the  proposed  inspection 
of  the  wire  bundles  located  in  the  aft 
section  of  the  strut  forward  fairing  panel 
of  both  engine  struts  per  Boeing 
Standard  Wiring  Practices  Manual  D6- 
54446  (hereinafter  called  the  wiring 
practices  manual).  Subjects  20-10-13 
and  20-30-12,  and  no  damage  was 
detected.  The  service  instructions  in  the 
wiring  practices  manual  include  the 
same  instructions  as  those  included  in 
the  supplemental  NPRM  and  Boeing 
Sen'ice  Bulletin  767-73A0049,  Revision 
2,  dated  April  27.  2000,  The  commenter 
states  that  it  is  concerned  about  its 
ability  to  accomplish  the  required  wire 
bundle  inspection  within  the  proposed 
compliance  time  of  180  days.  Such  a 
compliance  time  would  require  that 
inspections  be  accomplished  "on  the 
line"  or  "during  overnight  visits." 
which  could  result  in  scheduling 
problems  The  FAA  infers  that  the 
commenter  considers  that  the  final  rule 
should  allow  credit  for  previous 
accomplishment  of  the  inspection 
required  by  paragraph  (a)  per  Revision 
2  of  the  service  bulletin  or  per  certain 
sections  of  the  wiring  practices  manual. 

The  FAA  concurs  that  previous 
accomplishment  of  inspections,  per 
Boeing  Service  Bulletin  767-73A0049, 
Revision  2,  dated  April  27,  2000.  or  per 
Boeing  Standard  Wiring  Practices 
Manual  D6-73A0049.  Subjects  20-10- 
13  or  20-30-12,  is  adequate  and 
provides  an  acceptable  level  of  safety. 
However,  in  the  original  NPRM, 


paragraphs  (a)(1),  (a)(2),  and  (a)(3) 
specifv'  corrective  actions,  not  the 
inspection;  and  paragraph  (a)(2) 
includes  a  reference  to  wiring  practices 
manual,  Subject  20-10-13.  not  Subject 
20-30-12.  The  airplane  manufacturer 
maintains  that  wiring  practices  manual, 
Subject  20-30-12.  includes  a  more 
detailed  inspection  procedure  than  does 
.Subject  20-10-13.  In  light  of  this 
information,  in  the  final  rule  we  have 
added  a  new  Note  2  following  paragraph 
(a)  to  give  credit  for  the  accomplishment 
of  previous  inspections  per  the 
referenced  service  bulletin  or  wiring 
practices  manual.  In  addition,  we  have 
renumbered  the  succeeding  notes  in  the 
final  rule  accordinglv. 

Request  To  Clarify  the  Corrective 
Action 

One  commenter  requests  clarification 
of  the  corrective  action  in  paragraph 
(a)(2)  of  the  supplemental  NPRM,  which 
proposes  replacement  of  all  spliced 
wires  with  new  wires.  The  commenter 
states  that  Boeing  Service  Bulletin  767- 
73A0049  specifies  that  spliced  wires  are 
allowed  in  the  area  of  inspection  and  as 
a  temporary  repair.  If  so.  what  is  the 
reason  for  not  considering  that  a 
correctly  done  splice  is  acceptable  until 
the  next  C-check?  If  splices  between  the 
brackets  are  not  allowed,  an  airline's 
workload  will  be  increased 
significantly.  The  commenter  points  out 
that  the  wiring  practices  manual  has 
never  included  procedures  that  allow 
splices  under  a  clamp  or  support  fitting. 

The  FAA  concurs  with  the 
commenter's  request,  and  we 
acknowledge  that  Boeing  Service 
Bulletin  767-73A0049  specifies  that 
spliced  wires  are  acceptable  as  a 
temporary  repair.  However,  we  point 
out  that  in  the  supplemental  NPRM, 
paragraph  (a)(1)  proposes  a  temporary 
repair  except  as  provided  by  paragraph 
(a)(2).  which  proposes  replacement  of 
all  spliced  wires  concurrently  with 
accomplishment  of  the  terminating 
action  specified  by  paragraph  (b)(2). 
Although  a  temporary  repair  was 
specified  for  certain  conditions,  we 
agree  that  further  clarification  of  the 
repair  action  is  necessary  As  a  result,  in 
the  final  rule  we  have  revised 
paragraphs  (a),  (a)(1),  and  (a)(2)  as 
follows.  We  moved  the  conditional 
action  statement  in  paragraph  (a)(1) 
regarding  "if  any  chafing  damage  of  any 
wire  bundle  is  detected  *   *   *  "  to 
paragraph  (a).  Paragraph  (a)(2)  cites 
paragraph  (b)  instead  of  paragraph 
(b)(2),  which  clarifies  that  both  the 
inspection  in  paragraph  (b)(1)  and  the 
replacement  action  in  paragraph  (b)(2) 
are  required. 
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Request  To  Revise  the  Spares 
Paragraph 

One  commenter  suggests  revising 
paragraph  (d)  of  the  supplemental 
NPRM.  (That  paragraph  is  cited  as 
paragraph  (e)  in  the  final  rule.)  The 
commenter  contends  that  those 
requirements  should  be  limited  to  onlv 
those  areas  specified  for  Model  767 
series  airplanes.  The  part  numbers 
specified  in  the  Boeing  ser\'ice  bulletin 
are  installed  in  other  locations  on  Model 
767  series  airplanes  in  addition  to  those 
areas  specifically  addressed  bv  the 
proposed  AD.  The  commenter  also 
states  that  the  manufacturer  intended 
that  the  service  bulletin  address  only 
the  specific  bracket  locations  identified 
in  the  service  bulletin.  Further,  the 
manufacturer  did  not  intend  to  prevent 
installation  of  the  referenced  part 
number  from  other  locations  on  Model 
767  series  airplanes. 

The  FAA  concurs  with  the 
commenter's  request,  and  considers  that 
the  manufacturer's  intention  was  to 
limit  installation  of  the  support  brackets 
to  only  certain  locations  We  have 
revised  paragraph  (e)  in  the  final  rule  to 
clarify  that  the  spares  limitation  applies 
only  to  the  support  brackets  "located  in 
the  aft  section  of  the  strut  forward 
fairing  panel  of  both  engine  struts."  as 
identified  in  Boeing  Ser\'ice  Bulletin 
767-73-0051.  dated  December  20.  2000 

Request  To  Use  Another  Type  of  Tape 

One  commenter  requests  approval  to 
use  DMS  2 186 A  Type  2  tape  (electrical 
insulation,  self-adhering,  or  high- 
temperature)  instead  of  TFE-2X  Teflon 
wrap.  The  commenter  states  that  some 
of  the  advantages  of  DMS  2186A  Type 
2  tape  include:  easy  application  due  to 
elongation,  which  eases  installation;  a 
smooth  wrap  due  to  a  self-adhering 
effect,  unlike  the  Teflon  tape;  good 
resistance  to  burns,  heat,  and  abrasion: 
and  good  dielectrical  breakdown 
voltage. 

The  FAA  partially  concurs.  We  have 
determined  that  any  of  the  Type  2  tapes 
listed  in  Subject  20-00-11  of  the  wiring 
practices  manual  are  acceptable 
alternatives  to  the  TFE-2X  Teflon  wrap 
specified  in  Boeing  Service  Bulletin 
767-73A0049.  However,  the  tapes  listed 
in  the  wiring  practices  manual  do  not 
include  DMS  2186A  Type  2  tape.  The 
FAA  has  determined  that,  if  additional 
tape  alternatives  are  necessary  and  thev 
are  not  listed  in  the  wiring  practices 
manual,  operators  must  submit  a  request 
for  an  alternative  method  of  compliance, 
as  provided  by  paragraph  (f)  of  this  AD. 
To  clarifv'  this,  we  have  added  a  new 
paragraph  (c)  in  the  final  rule  to  specify- 
that  any  of  the  Type  2  tapes  listed  in 


Subject  20-00-11  of  the  wiring  practices 
manual  is  an  acceptable  alternative  to 
the  TFE-2X  Teflon  wrap  specified  in 
the  Boeing  service  bulletin  The 
succeeding  paragraphs  in  the  final  rule 
are  renumbered  accordinglv 

Request  To  Revise  the  Compliance 
Tune  in  the  Original  NPRM 

One  commenter  requests  revising  the 
compliance  time  for  the  replacement 
action  in  paragraph  (a)(2)  of  the  original 
NTRM.  The  commenter  contends  that 
the  replacement  action  should  occur 
"after  the  splice  installation"  rather 
than  "after  the  effective  date  of  this 
AD." 

The  FAA  does  not  concur  with  the 
commenter's  request.  However,  in  the 
supplemental  NTRM.  we  considered 
that  it  was  necessary  to  clarif\'  the 
corrective  actions  specified  in  the 
original  NPRM  As  a  result,  we  made  a 
number  of  changes  in  the  supplemental 
NPRM.  We  revised  paragraph  (a)(2)  and 
deleted  paragraph  (a)(3).  but  made  no 
change  to  paragraph  (a)  or  (a)(1).  We 
also  point  out  that  paragraph  (a)(2) 
specifies  replacement  concurrently  with 
the  new  terminating  action  specified  by 
paragraph  rb)(2)  In  developing  that 
compliance  time,  we  considered  not 
only  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  but  the  manufacturer's 
recommendation  as  to  an  appropriate 
compliance  Ume.  availability  of 
required  parts,  and  the  practical  aspect 
of  accomplishing  the  replacement 
action.  In  consideration  of  these  factors, 
we  find  that  6,000  flight  hours  or  18 
months  "after  the  effective  date  of  this 
AD"  is  appropriate.  No  change  to  the 
final  rule  is  necessarv  in  this  regard. 

To  further  clarify  the  corrective  action 
in  the  final  rule,  we  point  out  that  the 
compliance  time  for  the  terminating 
action  required  by  paragraph  (b)  is 
"within  6.000  flight  hours  or  18  months 
after  the  effective  date  of  this  AD. 
whichever  occurs  later,  "  which 
represents  the  C-check  interval  for  the 
majority  of  the  affected  fleet.  We 
consider  that  this  compliance  time  will 
allow  operators  that  had  accomplished 
the  temporary  splice  repair  to  replace 
those  repairs  with  new  wire  at  an 
interval  that  coincides  with  a  C-check 

Request  To  Clarity  the  Term  "Splice" 

One  commenter  requests  clarification 
of  the  term  "splice"  in  the  original 
NTRM.  The  commenter  states  that  in 
certain  paragraphs  of  Boeing  Service 
Bulletin  767-73A0049  and  in  paragraph 
2. A  of  the  wiring  practices  manual. 
Subject  20-10-13.  the  term  "splice  '  is 
used  incorrectly.  That  term  does  not 
apply  to  insulation  or  shield  repairs. 


and  we  consider  that  the  intent  of  the 
ser\'ice  bulletin  and  the  original  NTRM 
is  to  specif>'  removing  those  wires  that 
have  been  cut  and  mechanically 
reconnected 

The  FAA  does  not  concur  that  the 
term  "splice  "  was  used  incorrectly  in 
the  original  NPRM  However,  we  agree 
that  the  term  was  used  incorrectlv  in 
certain  paragraphs  of  the  service 
bulletin  and  the  wiring  practices 
manual.  In  addition,  the  airplane 
manufacturer  has  informed  the  FAA 
that  the  term  'splice,"  as  used  in 
paragraph  2. A. (6)  of  the  wiring  practices 
manual,  should  have  been  "damaged 
area   "  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Explanation  of  Changes  Made  to  the 
Proposal 

The  applicability  of  the  supplemental 
NTRM  references  Boeing  Ser\-ice 
Bulletin  767-73-0051,  dated  December 
20.  2000,  as  the  appropriate  source  of 
ser%-ice  information  for  determining  the 
affected  Model  767  senes  airplanes  The 
service  bulletin  references  Ser\'ice 
Bulletin  Index  Document  D624T001, 
Part  3,  for  airplane  variable  number,  line 
number,  and  serial  number  data. 
Because  some  operators  may  not  readily 
have  access  to  this  secondar\'  source  of 
ser\ice  information,  the  FAA  has 
determined  that  the  applicabilitv  of  the 
,\D  should  specif)-  the  affected  airplane 
line  numbers  (i  e  ,  line  numbers  1 
through  821,  equipped  with  Pratt  & 
Whitney  PVV4000  series  engines),  which 
were  identified  in  the  Summarv  of 
Boeing  Service  Bulletin  767-73-0051 
The  applicability  of  the  final  rule  is 
changed  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  F,\A  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  tne  rule  with  the  changes 
previously  described  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  185  Model 
767  senes  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  79  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
inspection  action,  and  that  the  average 
labor  rate  is  $60  per  work  hour  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  US 
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operators  is  estimated  to  be  $9,480,  or 
S120  per  airplane. 

It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
replacement  action,  and  that  the  average 
labor  rate  is  S60  per  work  hour. 
Required  parts  would  cost 
.ipproximateiv  Si  ..t70  per  airplane 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S  operators  is  estimated  to  be 
Si  38.250.  or  SI  .750  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  onlv  the  time 
necessarv  to  perform  the  specific  actions 
actually  required  bv  the  AD.  These 
figures  tvpicalK  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  acticms. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
respo^.^ihilities  among  the  various 
levels  of  government   Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv  that  this  action  (1)  is  not  a 
"signifif:ant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft,  .■\viation 
safefv.  Incorporation  bv  reference, 
Safetv 

Adoption  of  the  .'\mendment 

Accordinglv.  pursuant  to  the 
authoritv  delegated  to  me  bv  the 
.Administrator   the  Federal  Aviation 
.Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


irregularity.  .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  in.spector.  Inspection  aids  such  as  mirror. 
iTidgnifving  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  requirnd." 


Authority:  49  U.S.C.  106(g),  40113,  44701.       Corrective  Action 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  tlie  following  new  airworthiness 
directive: 

2001-24-01     Boeing:  Amendment  39-12517. 
Docket  2000-NM-19-AD. 

Applictibilily:  Model  767  series  airplanes, 
line  numbers  i  through  821,  equipped  with 
Pratt  &  Whitney  PW4000  series  engines; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  ftie  modification,  alteration,  or  repair 
on  the  uiisafe  condition  addressed  by  this 
AD;  and.iif  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  potential  for  dual  wire 
faults  from  grounded,  separated,  or  shorted 
wires,  wjich  could  result  in  inadvertent 
takeoff  thrust  overboost,  in-flight  loss  of 
thrust,  oB  engine  shutdown,  accomplish  the 
following; 

Detailed  Visual  Inspection 

(a)  Prior  to  the  accumulation  of  10.000 
hours"  ti^ie-in-service  or  within  180  days 
after  the  effective  date  of  this  AD.  whichever 
occurs  later;  Do  a  one-time  detailed  visual 
inspection  of  the  wire  bundles  located  in  the 
aft  sectioti  of  the  strut  forward  fairing  panel 
of  both  engine  struts  to  detect  chafing 
damage,  per  Boeing  Service  Bulletin  767- 
73A0049.  Revision  3.  dated  December  20, 
2000,  or  Revision  4,  dated  April  5,  2001.  If 
any  chafing  damage  of  any  wire  bundle  is 
found,  dc  the  actions  required  by  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD  at  the  times 
specified  in  those  paragraphs. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  per  Boeing 
Service  Bulletin  767^73A0049,  Revision  2, 
dated  April  27.  2000,  or  per  Boeing  Standard 
Wiring  Practices  Manual  D6-73A0049, 
Subject  ao-10-13  or  20-30-12,  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this  AD. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 


(1)  Before  further  flight,  repair  the  wire 
bundle  per  the  service  bulletin,  except  as 
provided  by  paragraph  (a)(2)  of  this  AD. 

(2)  Replace  all  spliced  wires  with  new 
wires  per  the  service  bulletin,  com  urrentiv 
with  accomplishment  of  the  terminating 
action  required  b\  paragraph  (b)  of  this  AD. 

Terminating  Action 

(b)  Within  6.000  flight  hours  or  18  months 
after  the  effective  date  of  this  .AD.  whichever 
o<:curs  later,  do  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  .AD  per  the 
.Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-73-0051.  dated 
December  20.  2000. 

(1)  Do  a  detailed  visual  inspection  of  the 
wire  bundles  to  detect  c:hafing  damage;  if  any 
damaged  wires  are  found,  replace  the  wires 
that  require  a  splice  repair  with  new  wires 
concurrently  with  accomplishment  of  the 
terminating  action  specified  in  paragraph 
(b)(2)  of  this  AD. 

(2)  Replace  the  existing  support  bracket  of 
the  wire  bundle  with  a  new  bridge  bracket, 
support  bracket,  and  wire  bundle  clamps. 
Accomplishment  of  this  replacement 
terminates  the  requirements  of  this  AD. 

(c)  .Any  of  the  Type  2  tapes  listed  in  Boeing 
Standard  Wiring  Practices  Manual  D6-54446. 
Subject  20-00-11.  dated  May  1.  2000.  are 
acceptdble  alternatives  to  the  TFE-2X  Teflon 
wrap  specified  in  Figure  1  of  Boeing  Service 
Bulletin  767-73A0049.  Revision  3.  dated 
December  20.  2000.  or  Revision  4.  dated 
April  5,  2001. 

Report  Inspection  Results 

id)  Within  10  days  after  accomplishing  the 
actions  required  by  paragraph  (a)  or  (b)  of 
this  AD:  Report  inspection  results,  as 
described  in  Boeing  Service  Bulletin  767- 
73.AG049.  Revision  3,  dated  December.20, 
2000,  or  Revision  4,  dated  April  5.  2001.  to 
Boeing  Commercial  .Airplane  (iroup.  P.O. 
Box  3707.  Seattle.  Washington  98124-2207. 
Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMP) 
under  the  provisions  of  the  F'aperwork 
Redu(  tion  .Act  of  1980  (44  U.S.C.  3501  ct 
scq  ]  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

Spares 

(e)  ,As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  any 
support  bracket  located  in  the  aft  section  of 
the  strut  forward  fairing  panel  of  either 
engine  strut,  as  identified  in  the  "Existing 
Part  Number"  column  of  Paragraph  2.E.  of 
Boeing  Service 
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Bulletin  767-73-0051.  dated  December  20, 
2000. 

Alternative  Methods  of  Compliance 

(f)  -An  aiternati\'e  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  bv  the  Manager.  Seattle 
.Aircraft  Certification  Office  (ACQ),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.A.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Inlormation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv.  mav  be 
obtained  from  the  Seattle  ACO' 

Special  Flight  Permit 

(g)  Special  flight  permits  mav  be  issued  per 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (c)  of 
this  .AD.  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-73.A0049.  Revision  3,  dated  December 
20.  2000.  or  Boeing  Service  Bulletin  767- 
73A0049,  Revision  4.  dated  .April  5.  2001; 
and  Boeing  Service  Bulletin  767-73-0051, 
dated  December  20,  2000;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  Federal  Aviation 
.Administration  (FAA),  Transport  Airplane 
Directorate,  Rules  Docket.  1601  Lind  .Avenue. 
SW.,  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
January  4.  2002. 

Issued  in  Renton.  Washington,  on 

November  16.  2001. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
|FR  Doc.  01-29323  Filed  11-29-01;  8:45  am) 

BILUNG  CODE  4910-1 3-U 


ACTION:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-35&-AD;  Amendment 
39-12521;  AD  2001-24-05] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  .Airbus  .Mode! 
A320  series  airplanes,  that  currentlv 
requires  modification  of  the  autopilot 
mode  engagement  disengagement  lever 
of  the  rudder  artificial  feel  unit.  This 
amendment  requires  a  different 
modification  of  the  lever  This 
amendment  also  revises  the 
applicabilitv  to  include  .Airbus  Model 
A319  and  A321  series  airplanes,  as  well 
as  all  Model  .A32D  series  airplanes  This 
amendment  is  prompted  bv  issuance  of 
mandatory  continuing  air\vorthiness 
information  by  a  ioreign  civil 
airworthiness  authoritv  The  actions 
specified  by  this  .AD  are  intended  to 
prevent  reduced  controllability  of  the 
airplane  due  to  the  failure  of  the  rudder 
artificial  feel  unit  to  disengage  properK 
from  autopilot  mode  during  approach 
and  landing, 
DATES;  Effective  lanuan,-  4,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Ianuar\'  4. 
2002 

ADDRESSES:  The  service  information 
referenced  in  this  .AD  may  be  obtained 
from  .Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France  This  information  may  be 
examined  at  the  Federal  .Aviation 
Administration  iF.A.Aj,  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW  .  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  \w' .  suite  "00.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer. 
International  Branch,  .A\M-116,  F.A.A. 
Transport  Airplane  Directorate.  1601 
Lind  .Avenue.  SW.,  Renton.  Washington 
98055-4056:  telephone:  (425)  227-2141, 
fax  (425) 227-1149 
SUPPLEMENTARY  INFORMATION:  .A 
proposal  to  amend  pari  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  -AD  99-21-29, 
amendment  39-11375  (64  FR  56158, 
October  18.  1999).  which  is  applicable 
to  certain  .Airbus  Model  A320  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  29.  2001  (66  FR 
1 7125).  The  action  proposed  to  require 
a  new  modification  of  the  autopilot 
mode  pngagement/disengagement  lever 
of  the  rudder  artificial  feel  unit.  The 
action  also  proposed  to  revise  the 
applicability  of  the  existing  ,AD  to 
include  .Airbus  Model  .A319  and  A321 
series  airplanes,  as  well  as  all  Model 
A320  series  airplanes. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malting  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received 

Request  To  Refer  to  Revised  Ser\  ice 
Information 

Two  commenters  request  that  the 
F.AA  revise  paragraph  (a)  of  the 
proposed  .AD  to  refer  to  Airbus  Service 
Bulletin  .A320-27-n30.  Revision  01. 
dated  November  23.  2000.  instead  of  the 
original  issue  of  that  service  bulletin, 
which  the  proposed  AD  specifies  as  the 
appropriate  source  of  service 
information  for  the  proposed 
modification  One  of  the  commenters 
explains  that  .Airbus  issued  Revision  01 
of  the  ser\ice  bulletin  in  response  to  the 
commenters  suggestions  for 
improvements  and  corrections  that 
could  be  made  to  the  work  instructions, 
as  well  as  to  revise  the  effectivity  The 
other  commenter  also  asks  that,  in 
addition  to  referring  to  Revision  01 .  the 
proposed  AD  be  revised  to  refer  to  "any 
subsequently  approved  revision(s)"  of 
the  service  bulletin  as  appropriate 
sources  of  service  information. 

The  FAA  partially  concurs  with  the 
commenters'  requests.  Since  the 
issuance  of  the  proposed  rule.  Airbus 
has  issued  Revision  01  of  the  ser\'ice 
bulletin,  as  well  as  Revision  02  of  the 
service  bulletin,  dated  September  6, 
2001   We  have  determined  that 
acc;omplishment  of  the  modification 
required  by  this  .AD  according  to  cither 
the  original  issue.  Revision  01,  or 
Revision  02  of  the  service  bulletin  is 
acceptable.  Paragraph  (a)  has  been 
re\ised  t(]  refer  to  the  most  recent  issue. 
Revision  02  of  the  ser\'ice  bulletin,  and 
Note  2  has  been  added  to  this  AD  (and 
subsequent  notes  reordered)  to  state  that 
modification  prior  to  the  effective  date 
of  this  AD  according  to  the  original 
issue  or  Revision  01  of  the  service 
bulletin  is  acceptable  for  compliance 
with  paragraph  (a)  of  this  AD. 

With  regard  to  the  second 
commenters  request  to  refer  to  "any 
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subsequently  approved  revision(s)"  of 
the  service  bulletin,  we  do  not  concur. 
.An  AD  mav  only  refer  to  service 
documents  that  are  submitted  and 
approved  by  the  Office  of  the  Federal 
Register  (OFR)  for  "incorporation  by 
reference."  In  order  for  operators  to  use 
later  revisions  of  the  referenced 
document  (issued  after  the  publication 
of  the  AD),  either  the  AD  must  be 
revised  to  refer  to  the  specific  later 
revisions,  or  operators  must  request 
approval  for  the  use  of  them  as  an 
alternativ(>  method  of  compliance  with 
this  AD  under  the  provisions  of 
paragraph  (c)  of  this  AD.  No  further 
change  to  the  .M)  is  necessary  in  this 
regard 

Request  To  Revise  Compliance  Time 

One  commenter  requests  that  the  FAA 
revise  the  com.pliance  time  for  the 
proposed  modification  from  18  months 
to  24  months  after  the  effective  date  of 
the  .AD.  The  commenter  states  that  this 
change  would  allow  operators  to 
accomplish  the  modification  during  a 
regularly  scheduled  maintenance  visit 
such  as  a  "C"  check,  which  would 
reduce  the  impact  of  the  proposed 
modification  on  line  operations.  The 
commenter  also  states  that  an  extension 
of  the  compliance  time  would  make  the 
compliance  time  for  the  proposed  AD 
coincide  with  those  of  other  ADs  and 
would  compensate  for  increased  lead- 
time  necessary  for  delivers  of  the  kit 
needed  to  accomplish  the  proposed 
modification. 

The  FAA  does  not  concur.  In 
developing  the  compliance  time  for  the 
modification  in  this  AD.  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  also  the 
time  necessary  to  accomplish  the 
modification  (estimated  at  9  work  hours 
per  airplane),  and  the  practical  aspect  of 
installing  the  required  modification 
within  an  interv  al  of  time  that  parallels 
normal  scheduled  maintenance  for  the 
majority  of  affected  operators.  The  FAA 
finds  that  18  months  represents  an 
appropriate  interval  of  time  allowable 
wherein  the  modification  can  be 
accomplished  during  scheduled 
maintenance  for  the  majority  of  affected 
operators,  and  an  acceptable  level  of 
safety  can  be  maintained.  With  regard  to 
the  lead-time  needed  for  obtaining  the 
necessar\'  kits,  we  find  that  operators 
will  have  ample  time  to  order  and 
receive  the  kits  before  the  compliance 
threshold.  No  change  to  the  AD  is 
necessan,'  in  this  regard. 


Request  To  Differentiate  Between 
Assembly  and  Subassembly  Part 
Numbers 

One  commenter  requests  that  the  FAA 
revise  paragraph  (b)  of  the  proposed  AD  ' 
to  differentiate  between  assembly  and 
subasserablv  part  numbers.  The 
commenter  notes  that  paragraph  (b)  of 
the  proposed  AD  contains  both  artificial 
feel  unit  assembly  and  artificial  feel  unit 
subassembly  part  numbers  according  to 
the  Airbus  Illustrated  Parts  Catalog. 

The  FAA  does  not  concur.  All  parts 
listed  in  paragraph  (b)  are  prohibited 
from  being  installed  on  an  airplane  after 
the  effective  date  of  this  AD.  In 
addition,  the  referenced  service  bulletin 
clearly  differentiates  between  artificial 
feel  units  with  a  solenoid  and  those 
without  a  solenoid.  No  change  to  the  AD 
is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the' AD, 

Cost  Impact 

There  are  approximately  291  Model 
A319,  A320.  and  A321  series  airplanes 
of  U.S.  registrv  that  will  be  affected  bv 
this  AD 

The  new  modification  that  is  required 
by  this  AD  will  take  approximately  9 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  S60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost.  Based  on 
these  figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $157,140,  or 
S540  per  airplane. 

The  cast  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
•operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 


the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  die  reasons  discussed  above,  I 
certifv'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  f.S.C   106(g).  401 13.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11375  (64  FR 
56158,  October  18,  1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12521,  to  read  as 
follows: 

2001-24-05     Airbus  Industrie:  Amendment 
39-12521.  Docket  2O0O-NM-358-.AD. 
Supersedes  ,AD  99-21-29,  .Amendment 
39-11375. 

Applicability:  Model  A319,  .A320,  and 
A321  series  airplanes,  certificated  in  any 
category,  on  which  .Airbus  Modification 
28909  was  not  accomplished  during 
production. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acciordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciTic  proposed  actions  to  addre.ss  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  due  to  the  failure  of  the  rudder 
artificial  feel  unit  to  disengage  properly  from 
autopilot  mode  during  approach  and  landing, 
accomplish  the  following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  modify  the  autopilot  mode 
engagement/disengagement  lever  of  the 
rudder  artificial  feel  unit,  in  accordance  with 
paragraphs  3.B.  and  3.C.  of  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  ,A320-27-1130.  Revision  02, 
dated  .September  6,  2001. 

Note  2:  Modification  of  the  aulopilot  mode 
engagement/disengagement  lever  of  the 
rudder  artificial  feel  unit  prior  to  the  effective 
date  of  this  AD  in  at:cordance  with  Airbus 
Service  Bulletin  A320-27-1130.  dated  March 
14.  2000,  or  Revision  01.  dated  November  23. 
2000,  is  acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  rudder  artificial  feel  unit 
having  any  of  the  following  part  numbers  on 
any  airplane: 

D2727040000600 
D2 72 7040000651 
D2727040000695 
D272 7040000696 
D2 72 7040000800 
D2727040000851 
D272704f)001000 
D2727040001051 

Alternative  Methods  of  Compliance 

((.1  An  alternative  meltiod  ul  (  ompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager, 
International  Branch.  ,ANM-1 16,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-n6. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv.  mav  be 
obtained  from  the  Manager.  International 
Bramh.  ANM-116. 

Special  Flight  Permits 

(d)  Spec:ial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulleti-n  A320-27-1130. 
Revision  02,  dated  September  6.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordanc8.with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  S\V..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  8o6  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-372- 
151(B).  dated  September  6,  2000. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
lanuary  4,  2002. 

Issued  in  Renton.  Washington,  on 
November  19,  2001. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc   01-29340  Filed  11-29-01:  8:45  am) 

BILUNG  CODE  4910-13-P 

1 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No  2000-NM-196-AD:  Amendment 
39-12520:  AD  2001-24-04] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDormell 
Douglas  Model  MD-90-30  series 
airplanes,  that  requires  an  inspection  of 
the  w  iring  in  the  left-hand  funnel  area 
of  the  forward  cargo  compartment  for 
evidence  of  chafing,  and  repair,  if 
necessary-.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such 
chafing,  which  could  result  in 
subsequent  shorting  to  structure,  and 
consequent  smoke  and  possible  fire  in 
the  airplane  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  January  4.  2002 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Januarv  4. 
2002. 


ADDRESSES:  The  ser\'ice  information 
rt^en'nrcd  in  this  AD  may  be  obtained 
from  Biicina  f'.ommercial  Aircraft 
Group  Lx'Afi  Beach  Division.  3855 
Lakewood  Boulevard.  Long  Beach. 
Califnrnid  40846.  Attention:  Data  and 
Service  Management.  Dept.  C1-L5A 
(D800-0024I  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SVV.,  Renton. 
Washington:  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  .North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Y   Mabuiii   .Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137:  telephone  (562) 627-5341: 
fax  (562)627-5210. 
SUPPLEMENTARY  INFORMATK)N:  A 
prnjKi^d!  M  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Dowglas  Model  MD-90-30  series 
airplanes  was  published  in  the  Federal 
Register  on  August  28,  2001  (66  FR 
45190).  That  action  proposed  to  require 
an  inspection  of  the  wiring  in  the  left- 
hand  tunnel  area  of  the  forward  cargo 
compartment  for  evidence  of  chafing, 
and  repair,  if  necessary. 

(Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  12  Model 
MD-90-30  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  10  airplanes  of 
U.S.  registn.'  will  be  affected  by  this  AD. 
that  it  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  tljat  the  average 
labor  rate  is  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  US.  operators  is  estimated  to  be 
SI. 800.  or  S180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
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the  requirements  of  this  .\D  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  hjture  if  this  .^D 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  riilemaking 
actions  represent  onlv  the  time 
necessary  to  perform  the  specific  actions' 
actually  required  bv  the  AD,  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  1.3132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulators  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 

significant  rule"  under  DCJT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,"  February  26,  1979):  and  (Sf 
will  not  have  a  significant  economic 
impact,  positi\'e  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibilitv  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  .-\ircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

.•\c:c.nrdingl\  .  pursuant  to  the 
authority  delegated  to  me  by  the 
.•\dministrator.  the  Federal  Aviation 
.administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read-as  follows: 

Authority:  4't  V.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2001-24-04     McDonnell  Douglas: 

Amendment  39-12.520.  Docket  2000- 
NM-196-AD. 

Applicability:  Model  ME>-90-30  series 
airplanes,  certificated  in  any  category;  as 
identified  in  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A003,  Revision  01, 
dated  January  11,  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identifieci  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  wiring  in  the  left- 
hand  tunnel  area  of  the  forward  cargo 
compartment,  which  could  result  in 
subsequani  shorting  to  structure,  and 
consequent  smoke  and  possible  fire  in  the 
airplane;  accomplish  the  following: 

Inspection  and  Repair 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  per  McDormell  Douglas 
Alert  Service  Bulletin  MD90-24A003, 
Revision  01,  dated  January  11,  2000. 

(1)  Do  a  one-time  general  visual  inspection 
of  the  wiring  in  the  left-hand  tunnel  area  of 
the  forward  cargo  compartment  for  evidence 
of  chafing.  Prior  to  further  flight,  repair  any 
damaged  wiring. 

(2)  Coil  and  stow  any  excess  wire  in  the 
forward  cargo  compartment,  left  side, 
between  stations  Y=237.000  and  Y=256.000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
availabia  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Note  3;  .Accomplishment  of  the  actions 
required  by  this  AD  per  McDonnell  Douglas 
Service  Bulletin  MD90-24-003,  dated 
October  27,  199S,  prior  to  the  effective  date 
of  this  AD,  is  considered  acceptable  for 
compliance  with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 


Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  .Manager, 
Los  .Angeles  .ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  C^FR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  .Alert  Service 
Bulletin  MD90-24,A00:i.  Revision  01.  dated 
lanuary  11.  2000.  This  incorporation  by 
reference  was  approved  bv  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
.5,T2(a)  and  1  CFR  part  .51.  Copies  may  be 
obtained  from  Boeing  Commerrial  .Aircraft 
Group,  Long  Bearh  Division.  J855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention;  Data  and  Service  Management, 
Dept   C1-L5.A  (0800-0024).  Copies  may  be 
inspected  at  the  F.A.A.  Transport  .Airplane 
Directorate.  1601  Lind  .Avenue.  S\V..  Renton, 
Washington;  or  at  the  F.A.A,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

Effective  Date 

(ej  This  amendment  becomes  effective  on 
January  4,  2002 

Issued  in  Renton,  Washington,  on 
November  19.  2001. 

Kalene  C,  Yanamura, 

Acting  Manager.  Transport  Airplane 
Dirpctorate.  Aircraft  Certification  Service. 
|FR  Doc.  01-29341  Filed  1 1-29-01;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-129-AD;  Amendment 
39-12522;  AD  2001-24-06] 

RtN2120-AA64 

Airworthiness  Directives;  Bombardier 
(Model  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  D(3T. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-&-100.  -200,  and  -300  series 
airplanes,  that  requires  installation  of  a 
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backup  pressure  regulating  valve  on  the 
oil  pump  of  the  propeller  control  unit 
(PCU)  on  both  engines.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  build-up  of  oil  pressure  in  the 
oil  pump  of  the  PCU  should  the  existing 
valve  fail.  Such  failure  of  the  pressure 
regulating  valve  could  lead  to  oil  leaks, 
fracture  of  the  pump,  inability  to 
maintain  engine  oil  pressure,  and 
inability  to  feather  the  propeller,  with 
consequent  reduced  controllability  of 
the  aircraft.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  January  4.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4, 
2002. 

ADDRESSES:  The  service  information 

referenced  in  this  .AD  may  be  obtained 
firom  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1V5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
ItiOl  Lind  Avenue,  S\V.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office.  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC: 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Delisio,  .Aernspa(.;t'  Engineer, 
ANE-171,  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Vallev  Stream,  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516) 568-2716 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 

Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100.  -200.  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  September  4.  200] 
(66  FR  46239).  That  ac:tion  proposed  to 
require  installation  of  a  backup  pressure 
regulating  \-alve  on  the  oil  pump  of  the 
propeller  control  unit  (PCU)  on  both 
engines. 

Comments 

Interested  persons  have  been  afforded 

an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  191 
Bombardier  Model  DHC-8-100,  -200. 
and  -300  series  airplanes  of  U.S. 
registry'  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
installation,  and  that  the  average  labor 
rate  is  .$60  per  work  hour.  Required 
parts  will  cost  approximately  Si, 01 9  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $217,549,  or  Si, 139  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
othpr  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  m  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follow? 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.■\uthority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

2001-24-06     Bombardier.  Inc.  (Formerly  de 
Havilland.  Inc.);  .Amendment  39-12.i22. 
Docket  2001-NM-129-AD 
Applicability:  Model  DHC-8-100.  -200, 

and  -.100  series  airplanes,  serial  numbers  003 

through  554  inclusive:  certificated  in  an> 

t;ategory. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilllv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operalor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modific.a1*on,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  build-up  of  oil  pressure  in  the 
oil  pump  of  the  propeller  control  unit, 
sbould  the  existing  valve  fail,  which  could 
lead  to  oil  leaks,  fracture  of  the  pump, 
inability  to  maintain  engine  oil  pressure,  and 
inability  to  feather  the  propeller,  with 
consequent  reduced  controllability  of  the 
aircraft,  accomplish  the  following: 

Installation 

(a)  Within  24  months  after  the  effective 
date  of  this  AD  or  at  the  next  st.heduled  shop 
visit,  whichever  occurs  first,  install  a  backup 
pressure  regulating  valve  in  the  oil  pump  in 
the  propeller  control  unit  on  each  engine,  in 
accordance  with  Bombardier  Senice  Bulletin 
8-61-31,  dated  October  17,  2000 

.•\llprnati\e  Methods  of  (  nmpliant  t 

(b)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  thai 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  bv  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 
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Note  2:  Information  conterning  the 
ex^tencf!  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  New  York  ,\C0. 

Special  Flight  Permits 

(( )  Spet;ial  flight  permits  may  be  issued  in 
accordance  with  sections  21.]97  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

Id)  The  installation  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
8-61-31.  dated  October  17,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  inc  .  Bombardier  Regional 
.Aircraft  Division.  12.3  Garratt  Boulevard, 
Downview.  Ontario  M3K  1Y5.  Canada. 
Copies  mav  be  inspected  at  the  F.\.\, 
Transport  .Airplane  Directorate,  1601  Lind 
.Avenue.  SVV.,  Renton.  Washington;  oral  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street.  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  N\V..  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-12,  dated  March  2,  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
lanuary  4,  2002. 

Issued  in  Renton.  Washington,  on 
November  19,  2001. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 

(FR  Doc  01-29343  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91, 121, 135,  and  145 

[Docket  No.  FAA-1999-5836;  Amendment 
Nos.  91-269.  121-286, 135-82.  145-27,  and 
SFAR  36-7] 

RIN2120-AC38 

Repair  Stations 

agency:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Final  rule;  reopening  of 
comment  period. 


SUMMARY:  This  action  reopens  the 
comment  period  for  a  final  rule  that  was 
published  on  .August  6,  2001    In  that 
document,  the  FAA  updated  and 
revised  the  regulations  for  aeronautical 
repair  stations.  The  FAA  also  requested 
comments  on  the  new  recordkeeping 


requirements  and  its  decisions  to 
remove  appendix  A,  This  reopening  of 
the  comment  period  is  a  result  of  several 
requests  to  allow  additional  time  to 
comment  on  the  paperwork  burden 
associated  with  the  final  rule, 
DATES:  Comments  on  the  paperwork 
burden  associated  with  the  final  rule 
must  be  received  on  or  before  January 
29,  2002. 

ADDRESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U,S, 
Department  of  Transportation  Dockets. 
Docket  No.  FAA-1999-5836,  400 
Seventh  Street,  SVV.,  Room  Plaza  401 , 
Washington.  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov  at  any  time.  Commenters 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  web  site, 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  L.  Frohn,  .Aircraft  Maintenance 
Division,  Air  Carrier  Maintenance 
Branch,  AFS-330,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,,  Washington,  DC  20591; 
telephone  (202)  493-4241;  facsimile 
(202) 267-5115. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

.An  opportunity  for  comment  on  the 
information  collection  requirements  of 
the  repair  station  final  rule  was  not 
provided  during  the  notice  of  proposed 
rulemaking  stage.  Interested  persons  are 
invited  to  submit  written  data,  views,  or 
arguments  regarding  the  information 
collection  requirements  as  they  may 
desire.  Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  must  identify  the  regulators- 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking,  will  be 
filed  in  the  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  FAA  before  the  effective  date  of  the 
final  rule.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
5836."  The  postcard  will  date  stamped 
and  mailed  to  the  commenter. 

Background 

On  July  30.  2001.  the  Federal  Aviation 
Administration  (FAA)  issued  Repair 
Stations;  Final  Rule  with  request  for 
comments  and  direct  final  rule  with 
request  for  comments  (66  FR  41088, 
August  6,  2001).  Comments  to  that 
document  were  to  be  received  on  or 
before  Octobers,  2001. 

Several  organizations  have  requested 
an  extension  of  the  comment  period.  By 
letter  dated  September  28,  2001.  the 
Aeronautical  Repair  Station 
Association.  Aircraft  Electronics 
Association.  Helicopter  Association 
International,  National  Air 
Transportation  Association,  and 
National  Air  Carrier  Association  jointly 
requested  that  FAA  extend  the  comment 
period  until  December  31.  2001.  The 
petitioners  cited  the  national  security 
events  that  occurred  on  September  11, 
2001.  to  support  their  requests  for  an 
extension.  The  petitioners  indicated  that 
the  recent  events  devastated  its  member 
companies.  In  some  cases,  the  personnel 
needed  to  collect,  compile,  evaluate, 
and  respond  to  the  request  for  cost 
estimates  have  been  laid  off.  In  other 
cases  these  personnel  ha%'e  been 
assigned  to  other  responsibilities, 
making  it  difficult  to  respond  to  the 
request  for  comments  by  the  October  5, 
2001.  deadline.  Goodrich  Aerostructures 
Group,  also  requested  that  FAA  extend 
the  comment  period. 

The  FAA  acKnowledges  that  the  tragic 
events  of  September  11  have  required 
the  nation's  attention  and  concurs  with 
the  petitioner's  request  to  extend  the 
comment  period  on  the  information 
collection  requirements  of  the  final  rule. 
Therefore,  the  FAA  believes  as 
additional  60  days  is  sufficient  to  allow 
interest  parties  to  provide  comment. 

Extension  of  Conunent  Period 

In  accordance  with  §  11.47  of  Title  14. 
Code  of  Federal  Regulations,  the  FAA 
has  reviewed  the  requests  for  extension 
of  the  comment  period  to  the  repair 
stations  final  rule.  These  petitioners 
have  shown  a  substantive  interest  in  the 
final  rule  and  good  cause  for  the 
extension.  The  FAA  also  has 
determined  that  an  extension  of  the 
comment  period  is  consistent  with  the 
public  interest,  and  that  good  cause 
exists  for  taking  this  action. 

Accordingly,  the  comment  period  for 
Repair  Stations;  Final  Rule  request  for 
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comments  on  the  paperwork  burden  is 
extended  until  )anuar\'  29.  2002. 

Issued  in  Washington.  DC.  November  19, 
2001. 

Louis  C,  Cusimano, 

Acting  Director.  Flight  Standards  Service. 
IFR  Doc.  01-29479  Filed  11-29-01;  8:45  ami 
BILUNG  CODE  4910-1^-M 


PENSION  BENERT  GUARANTY 
CORPORATION 

29  CFR  Parts  401 1  and  4022 

Disclosure  to  Participants;  Benefits 
Payable  in  Terminated  Single- 
Employer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Appendix  D 
to  the  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  by  adding  the  maximum 
guaranteeable  pension  benefit  that  may 
be  paid  by  the  PBGC  with  respect  to  a 
plan  participant  in  a  single-employer 
pension  plan  that  terminates  in  2002. 
This  rule  also  amends  the  PBGC's 
regulation  on  Disclosure  to  Participants 
by  adding  information  on  2002 
maximum  guaranteed  benefit  amounts 
to  Appendix  B.  The  amendment  is 
necessary'  because  the  maximum 
guarantee  amount  changes  each  year, 
based  on  changes  in  the  contribution 
and  benefit  base  under  section  230  of 
the  Social  Security  Act.  The  effect  of  the 
amendment  is  to  advise  plan 
participants  and  beneficiaries  of  the 
increased  ma.ximum  guarantee  amount 
for  2002. 

EFFECTIVE  DATE:  lanuary  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  f.  .Ashner.  .Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005^026:  202-326^024  (ForTTY/ 
TDD  users,  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATKW:  Section 
4022(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  provides 
for  certain  limitations  on  benefits 
guaranteed  by  the  PBGC  in  terminating 


single-employer  pension  plans  covered 
under  Title  IV  of  ERIS.A.  One  of  the 
limitations,  set  forth  m  section 
4022(b)(3)(B).  is  a  dollar  ceiling  on  the 
amount  of  the  monthly  benefit  that  may 
be  paid  to  a  plan  participant  (in  the 
form  of  a  life  annuity  beginning  at  age 
65)  by  the  PBGC.  The  ceiling  is  equal  to 
"S750  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  contribution 
'  and  benefit  base  (determined  under 
section  230  of  the  Social  Security  Act) 
in  effect  at  the  time  the  plan  terminates 
and  the  denominator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  [$13.200!  '  This 
formula  is  also  set  forth  in  §4022  22(1)) 
of  the  PBGC's  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  (29  CFR  Part  4022)  Appendix  D 
to  Part  4022  lists,  for  each  year 
beginning  with  1974.  the  maximum 
guaranteeable  benefit  payable  by  the 
PBGC  to  participants  in  single-employer 
plans  that  have  terminated  in  that  year. 

Section  230(d)  of  the  Social  Security 
Act  (42  use.  430(d))  provides  speciail 
rules  for  determining  the  contribution 
and  benefit  base  for  purposes  of  ERISA 
section  4022(b)(3)(B).  Each  year  the 
Social  Security  Administration 
determines,  and  notifies  the  PBGC  of. 
the  contribution  and  benefit  base  to  be 
used  by  the  PBGC  under  these 
provisions,  and  the  PBGC  publishes  an 
amendment  to  .Appendix  D  to  Part  4022 
to  add  the  guarantee  limit  for  the 
coming  year. 

The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that. 
under  section  230  of  the  Social  Security 
Act.  $63,000  is  the  contribution  and 
benefit  base  that  is  to  be  used  to 
calculate  the  PBGC  maximum 
guaranteeable  benefit  for  2001 
Accordingly,  the  formula  under  section 
4022(b)(3)(B)  of  ERISA  and  29  CFR 
4022, 22(b)  is:  S750  multiplied  by 
$63,000/513.200,  Thus,  the  maximum 
monthly  benefit  guaranteeable  by  the 
PBGC  in  2002  is  $3,579.55  per  month  in 
the  form  of  a  life  annuity  begitming  at 
age  65.  This  amendment  updates 
Appendix  D  to  Part  4022  to  add  this 
maximum  guaranteeable  amount  for 
plans  that  terminate  in  2002   (If  a 
benefit  is  payable  in  a  different  form  or 
begins  at  a  different  age.  the  maximum 
guaranteeable  amount  is  the  actuarial 
equivalent  of  $3,579.55  per  month.) 


Section  4011  of  ERISA  requires  plan 
administrators  of  certain  underfunded 
plans  to  provide  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  of 
the  PBGCs  guarantee  The  PBGC's 
regulation  on  Disclosure  to  Participants 
(29  CFR  part  4011)  implements  the 
statutory-  notice  requirement  This  rule 
amends  Appendix  B  to  the  ."-egulation  on 
Disclosure  to  Participants  by  adding 
information  on  2002  maximum 
guaranteed  benefit  amounts  Plan 
administrators  may,  subject  to  the 
requirements  of  that  regulation,  include 
this  information  in  participant  notices. 

General  notice  of  proposed 
rulemaking  is  unneressarv   The 
maximum  guaranteeable  benefit-is 
determined  according  to  the  formula  in 
section  4022:b)(3)(B)  of  ERISA,  and 
these  amendments  make  no  change  in 
its  method  of  calculation  but  simply  list 
2002  maximum  euaxanteeable  benefit 
amounts  for  the  information  of  the 
public. 

The  PBGC  has  determined  that  this 
action  is  not  a  'significant  regulatory- 
action "  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)), 

List  of  Subjects 

29  CFR  Part  401 1 

Employee  benefit  plans.  Pension 
insurance.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  4022 

Pension  insurance.  Pensions, 
Reporting  and  recordkeeping 
requirements 

In  consideration  of  the  foregoing.  29 
CFR  parts  4011  and  4022  are  amended 
as  follows: 

PART  4011— DISCLOSURE  TO 
PARTICIPANTS 

1.  The  authority  citation  for  part  4011 
continues  to  read  as  follows; 

.Authority:  29  U.S.C  1302(b)(3).  1311. 

2.  Appendix  B  to  part  4011  is 
amended  by  adding  a  new  entry-  in 
numerical  order  to  the  table  to  read  as 
follows. 
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Appendix  B  to  Part  4011. — Table  of  Maximum  Guaranteed  Benefits 


The  maximum  guaranteed  benefit  for  an  individual  starting  to  receive  benefits  at  ttie  age  listed  below  is 

tfie  amount  (monthly  or  annual)  listed  t)elow: 


If  a  plan  terminates  ir 


Age  65 


Age  62 


Age  60 


Age  55 


Monthly 


Annual 


Monthly 


Annual 


Monthly 


Annual 


Monthly 


Annual 


.     I 


2002   $3,579  55      $42.954  60      $2.827  84      $33,934.08      $2,326  71      $27.920  52      $1,610  80      $19,329  60 


PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

3.  The  authority  citation  for  pari  4(12_' 
continue.s  to  read  a.s  follows: 

.\uthoritv;  ii)  L  .S.L.  IM2.  1322.  1322b. 
1341(c)(3)(b),  and  1344, 

4.  Appendix  D  \.o  part  4022  is 
amended  by  adding  a  new  entry  to  the 
table  to  read  as  follows.  The 
introductor\-  text  is  republished  for  the 
c:on\  enience  of  the  reader  and  remains 
unchanged. 

.Appendix  D  to  Part  4022 — Maximum: 
Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly 
benefit  pavable  in  the  form  of  a  life 
dnnuit\'  commencing  at  age  65  as 
described  hv  ^  4022.22(b)  to  a 
participant  in  a  plan  that  terminated  in 
that  year: 

Maximum 
Year  guaranteeable 

monthly  benefit 


2002 


3.579.55 


Issued  in  Washington.  DC.  this  26th  day  of 
November  2001. 

Hazel  Broadnax, 

Acting  Executive  Director,  Pension  Benefit 

Guaranty  Corporation. 

IFR  Doc.  01-29763  Filed  11-29-01:  8:45  ami 

BILUNG  COD€  7708-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Valuation  of  Benefits 
and  Assets;  Expected  Retirement  Age 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


SUMMARY:  This  rule  amends  the  Pension 
Benefit  Ciuaranty  Corporation's 
regulation  on  Allocation  of  Assets  in 
Single-Emplover  Plans  by  substituting  a 
new  table  that  applies  to  anv  plan  being 
terminated  either  in  a  distress 
termination  or  involuntarily  by  the 
PBGC  with  a  valuation  date  falling  in 
2002.  and  is  used  to  determine  expected 
retirement  ages  for  plan  participants. 
This  table  is  needed  in  order  to  compute 
the  value  of  earlv  retirement  benefits 
and.  thus,  the  total  value  of  benefits 
under  the  plan 

EFFECTIVE  DATE:  lanuarv  1,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J,  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guarantv  Corporation. 
1200  K  Street.  N\V,,  Washington,  DC 
2U005-1026;  202-326-4024.  (For  TT^V 
TDD  users,  call  the  Federal  relay  service 
toll-fi-ee  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024,) 
SUPPLEMENTARY  INFORMATION:  The 
PBCjC;  s  regulatnm  on  Allocation  of 
Assets  in  Single-Kmplo\er  Plans  (29 
CFR  part  4044)  sets  forth  (in  subpart  B) 
the  methods  for  valuing  plan  benefits  of 
terminating  single-emplover  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Securitv  Act  of  1974. 
Under  ERISA  section  4041(c). 
guaranteed  benefits  and  benefit 
liabilities  under  a  plan  that  is 
undergoing  a  distress  termination  must 
be  valued  in  accordance  with  part  4044. 
subpart  B,  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  Section 
4042(a).  it  uses  the  subpart  B  valuation 
rules  to  determine  the  amount  of  the 
plan's  underfunding. 

Under  ^  4044. "J  1(b).  early  retirement 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age.  if  the  annuity  starting 
date  is  not  known  on  the  valuation  date. 
Sections  4044.55  through  4044.57  set 
forth  rules  for  determining  the  expected 
retirement  ages  for  plan  participants 
entitled  to  early  retirement  benefits. 
Appendix  D  of  part  4044  contains  tables 


to  be  used  in  determining  the  expected 
early  retirement  ages. 

Table  I  in  appendix  D  (Selection  of 
Retirement  Rate  Categorv)  is  used  to 
determine  whether  a  participant  has  a 
low.  medium,  or  high  probability  of 
retiring  early.  The  determination  is 
based  on  the  year  a  participant  would 
reach   "unreduced  retirement  age"  {i.e.. 
the  earlier  of  the  normal  retirement  age 
or  the  age  at  which  an  unreduced 
benefit  is  first  payable)  and  the 
participant's  monthly  benefit  at 
unreduced  retirement  age  The  table 
applies  only  to  plans  with  valuation 
dates  in  the  current  year  and  is  updated 
annually  by  the  PBGC  to  reflect  changes 
in  the  cost  of  living,  etc. 

Tables  II-A,  II-B.  and  II-C  (Expected 
Retirement  Ages  for  hidividuals  in  the 
Low,  Medium,  and  High  Categories 
respectively)  are  u.sed  to  determine  the 
expected  retirement  age  after  the 
probability  of  early  retirement  has  been 
determined  using  Table  1,  These  tables 
establish,  by  probability  categorv,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
under  the  plan  and  the  unreduced 
retirement  age.  This  expected  retirement 
age  is  used  to  compute  the  value  of  the 
early  retirement  benefit  and.  thus,  the 
total  value  of  benefits  under  the  plan. 

This  document  amends  appendix  D  to 
replace  Table  I-€l  with  Table  1-02  in 
order  to  provide  an  updated  correlation, 
appropriate  for  calendar  year  2002. 
between  the  amount  of  a  participant's 
benefit  and  the  probabilitv  that  the 
participant  will  elect  early  retirement 
Table  1-02  will  be  used  to  value  benefits 
in  plans  with  valuation  dates  during 
calendar  year  2002, 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest.  Plan  administrators  need  to  be 
able  to  estimate  accurately  the  value  of 
plan  benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  2002,  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
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issuing  this  table  expeditiously,  without 
an  opportunity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  2002, 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulator\ 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 


Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulator.-  Flexibility 
.\ct  of  1980  does  not  applv  (5  U.S.c! 
601(2)). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing.  29 
CFR  part  4044  is  amended  as  follows: 


PART  4044— [AMENDED] 

1,  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U,S.C,  1301(a).  1302(b)(3). 

1341.  1,^44,  1362, 

2,  Appendix  D  to  part  4044  is 
amended  by  removing  Table  I-Ol  and 
adding  in  its  place  Table  1-02  to  read  as 
follows: 


Appendix  D  to  Part  4044 — Tables  I  sed  to  Determine  Expected  Retirement  Age 

Table_  1-02— Selection  of  Retirement  Rate  Categorv 

[For  Plans  with  valuation  dates  after  Decemt>er  31    2001    and  before  January  i    2003J 


Participant  reaches  URA  in  year— 


2003    

2004    

2005     

2006     

2007      

2008     

2009     

2010     

2011    

2012  or  later 

'Table  II-A 
?  Table  II-B 
3  Table  ll-C, 


Participant's  retirement  rate  category  is 


Low '  "f  monthly 

tjenefit  at  URA  is 

less  than— 


Medium  2  if  monthly  benefit  at  URA  is 


458 
471 
483 

497 
510 
524 
538 
552 
567 
583 


From 


458 
471 
483 
497 
510 
524 
538 
552 
567 
583 


To 


Htgti  3  If  tnonthlv 

benefit  at  URA  is 

greater  ttwo — 


1,936 
1.988 
2.042 
2.097 
2.154 
2.212 
2.272 
2.333 
2.396 
2,461 


1  936 
1  988 
2042 
2097 
2.154 
2.212 
2.272 
2.333 
2,396 
2,461 


Issued  in  Washington,  DC,  this  26th  day  of 
November,  2001. 

Hazel  Broadnax. 

Acting  E.xpcutive  Director.  Pension  Benefit 

Guaranty  Corporation. 

IFR  Doc.  01-29764  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  77C»-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01-01-204] 

Drawbridge  Operation  Regulations: 
Jamaica  Bay  and  Connecting 
Waterways,  NY 

agency:  Coast  Guard.  DOT. 

ACTION:  .Notice  of  temporarv'  deviation 

from  regulations. 

SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporarv 
deviation  from  the  drawbridge  operation 
regulations  for  the  Beach  Channel 
Railroad  Bridge,  mile  6,7,  across  Jamaica 
Bay  in  Queens  County,  New  York.  This 
temporan'  deviation  will  allow  the 
bridge  to  remain  in  the  closed  position 


at  various  times  between  December  1, 
2001  and  December  20  2001   This 
temporary  deviation  is  necessarv  to 
facilitate  structural  repairs  at  the  bridge 

DATES:  This  deviation  is  effective  from 
December  1,  2001  through  Decem.ber  20, 
2001 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION: 

The  Beach  Channel  Railroad  Bridge 
has  a  vertical  clearance  in  the  closed 
position  of  26  feet  at  mean  high  water 
and  31  feet  at  mean  low  water.  The 
existing  regulations  require  the  draw  to 
open  on  signal  at  all  times,  however,  a 
temporarv  final  rule  was  published  on 
May  31.  2001.  (66  FR  29483)  entitled 
Drawbridge  Operation  Regulations 
Jamaica  Ba\  and  connecting  waterwavs. 
New  York,  Under  this  temporar>-  final 
rule  the  bridge  owner  was  allowed  to 
require  a  twenty-four  hours  advance 
notice  for  openings  from  Ma\  18,  2001 
through  November  30,  2001,  to  facilitate 
structural  maintenance  at  the  bridge 

The  bridge  owner.  New  York  Citv 
Transit,  has  requested  a  temporan 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  additional 
structural  maintenance  at  the  bridge. 


Additional  deteriorated  structural 
components  were  discovered  during  the 

approsed  maintenance  repairs 
authorized  under  the  existing  temporar\' 
final  rulemaking  in  effect  until 
November  30,  2001   The  nature  of  the 
required  additional  structural  repairs 
will  require  the  bridge  to  be  closed  to 
navigation  and  rail  traffic  during  the 
implementation  of  this  work. 

This  deviation  to  the  operating 
regulations  will  allow  the  bridge  to 
remain  in  the  closed  position  during  the 
following  time  periods:  6  a.m  December 
03  through  9  p  m   December  06,  2001, 
6  a,m  December  10  through  9  p,m 
December  1 J   2001,  6  am,  December  17 
through  9  p,m.  December  20,  2001. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Ua\,-ii   .November  2,  2001. 
G.  .\.  Naccara. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
IFR  Dot    01-29760  Filed  11-29-01;  8:45  ami 
BILUNG  CODE  4910-1S-U 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01 -01-214] 
RIN2115-AA97 

Safety  and  Security  Zones:  Liquid 
Natural  Gas  Carrier  Transits  and 
Anchorage  Operations,  Boston.  Marine 
Inspection  Zone  and  Captain  of  the 
Port  Zone 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  Th»>  Coast  Guard  is 
t;stabiishing  tt!mporary  safety  and 
security  zones  for  Liquid  Natural  Gas 
Carrier  (LNGC)  vessels  within  the 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone.  These  safety 
and  security  zones  will  temporarilv 
close  all  waters  within  a  50n-yard  radius 
of  all  l.N'CC^  \essels  anrhort'd  in  Broad 
Sound  and  while  moored  at  the 
Distrigas  waterfront  facility  in  the 
Mvstic  River.  Everett  Massachusetts. 
These  safety  and  security  zones  also 
temporarily  close  all  navigable  waters 
and  internal  waters  of  the  United  States 
within  the  Boston  Marine  Inspection 
Zone  and  f'aptdin  nf  the  Port  Zone,  two 
miles  ahead  and  one  mile  astern,  and 
1000-yards  on  each  side  of  any  LNGC 
vessel  anN-time  a  vessel  is  within  the 
internal  waters  of  the  United  States  and 
out  to  12  nautiral  miles.  Entry  into  or 
movement  within  these  zones  is 
prohibited  without  prior  authorization 
from  the  Captain  of  the  Port.  These 
zones  are  needed  to  safeguard  the  LNGC 
vessels,  the  public  and  the  surrounding 
area  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature,  and  are  needed  to  protect 
persons,  vessels  and  others  in  the 
maritime  community  from  the  safety 
hazards  associated  with  the  transit  and 
limited  maneuverability  of  a  large  tank 
vessel. 

DATES:  This  rule  is  effective  from  12:01 
am   November  13,  2001,  until  11;59 
p  m    lune  15.  2002. 

ADDRESSES:  Documents  as  indicated  in 
this  [jrt'dmble  are  availahli!  for 
inspe(  turn  or  copying  at  Marine  Safetv 
Office  Boston.  455  Commercial  Street. 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m..  Monday  through  Fridav, 
except  Federal  holidavs 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Pettv  Officer  Michael  Popovich. 
Marine  Safety  Office  Boston.  Waterwavs 
Safetv  &  Response  Division,  at  (617) 
22.H-3()00 
SUPPLEMENTARY  INFORMATION: 


Regulatory  History 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553.  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  On 
September  11,  2001,  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston,  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  Due  to  the  flammable 
nature  of  the  Liquid  Natural  Gas  Carrier 
(LNGC)  vessel  cargo,  this  rulemaking  is 
urgently  required  to  prevent  possible 
terrorist  strikes  against  LNGC  vessels 
within  and  adjacent  to  waters  within  the 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone.  The  delay 
inherent  in  the  NPRM  process  is 
contrary  to  the  public  interest  insofar  as 
it  would  render  LNGC  vessels  transiting 
the  port  of  Boston  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack,  and  immediate  action  is 
necessary  to  protect  persons,  vessels 
and  others  in  the  maritime  community 
from  the  hazards  associated  with  the 
transit  and  limited  maneuverability  of  a 
large  tank  vessel. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  Cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  possible 
terrorist  attacks  against  LNGC  vessels, 
and  to  protect  other  vessels,  waterfront 
facilities,  the  public  and  the  port  of 
Boston  from  potential  sabotage  or  other 
subversive  acts,  accidents  or  other 
causes  of  a  similar  nature.  In  addition, 
the  zones  protect  persons,  vessels  and 
others  in  the  maritime  community  from 
the  hazards  associated  with  the  transit 
and  limited  maneuverability  of  a  large 
tank  vessel.  Immediate  action  is 
required  to  accomplish  these  objectives. 
Any  delay  in  the  effective  date  of  this 
rule  is  impracticable  and  contrary  to  the 
public  interest.  These  zones  should 
have  minimal  impact  on  the  users  of  the 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone.  Boston  Harbor 
and  Broad  Sound  as  LNGC  vessel 
transits  are  infrequent,  vessels  have 
ample  water  to  transit  around  the  zones 
while  at  anchor  in  Broad  Sound,  the 
zones  established  while  the  vessel  is 
transiting  are  moving  safety  and  security 
zones,  allowing  vessels  to  transit  ahead, 
behind  or  after  passage  of  an  LNGC 


vessel,  and  public  notifications  will  be 
made  prior  to  an  LNGC  transit  via  local 
notice  to  mariners  and  marine 
information  broadcasts. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  in  New 
York  City  and  Washington.  DC.  on 
September  11.  2001.  safety  and  security 
zones  are  being  established  to  safeguard 
the  LNGC  vessels,  the  public  and  the 
surrounding  area  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
events  of  a  similar  nature,  and  to  protect 
persons,  vessels  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  the  transit  and  limited 
maneuverability  of  a  large  tank  vessel. 
These  safety  and  security  zones  prohibit 
entry  into  or  movement  within  the 
specified  areas. 

This  rulemaking  establishes  safety 
and  security  zones  in  a  radius  around 
LNGC  vessels  while  the  vessels  are 
anchored  in  Broad  Sound,  and  while 
moored  at  the  Distrigas  waterfront 
facility.  It  also  creates  a  moving  safety 
zone  any  time  an  LNGC  vessel  is  within 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone,  as  defined  in 
33  CFR  3.05-10.  in  the  internal  waters 
of  the  United  States  and  the  navigable 
waters  of  the  United  States.  Under  the 
Ports  and  Waterways*Safety  Act 
(PWSA),  navigable  waters  of  the  United 
States  includes  all  waters  of  the 
territorial  sea  of  the  United  States  as 
described  in  Presidential  Proclamation 
No.  5928  of  December  27.  1988.  This 
Presidential  Proclamation  declared  that 
the  territorial  sea  of  the  United  States 
extends  to  12  nautical  miles  from  the 
baselines  of  the  United  States 
determined  in  accordance  with 
international  law.  This  regulation 
establishes  safety  and  security  zones 
with  identical  boundaries  covering  the 
following  areas  of  the  Boston  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone:  (1)  In  the  waters  of  Broad  Sound 
bounded  bv  a  line  starting  at  position 
42'  25'  N.  070°  58'  W;  then  running 
southeast  to  position  42-  22'  N.  070"  56' 
W:  then  running  east  to  position  42"  22' 
N.  070=^  50'  W:  then  running  north  to 
position  42=  25'  N,  070"  50'  W;  then 
running  west  back  to  the  starting  point; 
all  waters  within  a  500-yard  radius  of 
any  anchored  Liquid  Natural  Gas 
Carrier:  (2)  all  waters  within  a  500-yard 
radius  of  anv  LNGC  vessel  moored  at 
the  DISTRIGAS  Facility,  in  Everett. 
Massachusetts:  (3)  Except  as  provided  in 
sections  (1)  and  (2)  above,  in  the 
internal  waters  of  the  United  States  and 
the  navigable  waters  of  the  United 
States,  as  defined  by  33  U.S.C.  1222(5). 
that  are  within  the  Boston  Marine 
Inspection  Zone  and  Captain  of  the  Port 
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Zone,  as  defined  in  33  CFR  3.05-10,  two 
miles  ahead  and  one  mile  astern,  and 
1000-yards  on  each  side  of  any  LNGC 
vessel. 

This  rulemaking  also  temporarily 
suspends  a  safety  zone  for  liquefied 
natural  gas  tank  vessel  (LNG)  transits 
into  Boston  Harbor,  located  at  33  CFR 
165.110(a).  33  CFR  165.1 10  establishes 
a  safety  zone  bounded  by  the  limits  of 
the  Boston  Main  Ship  Channel  and 
extending  two  miles  ahead  and  one  mile 
astern  of  a  loaded  LNG  vessel  transiting 
the  Boston  North  Channel  and  Boston 
Harbor.  That  safety  zone  ends  when  the 
vessel  reaches  the  Distrigas  waterfront 
facility  in  the  Mystic  River.  Everett. 
Massachusetts.  Section  165.110  also 
establishes  a  safety  zone  extending  150- 
feet  around  a  loaded  LNG  vessel  while 
the  vessel  is  alongside  the  Distrigas 
facility,  and  the  vessel  remains  in  a 
loaded  condition  or  is  transferring 
liquefied  natural  gas.  Section  165.110 
recognizes  the  safety  concerns  with 
transits  of  large  tank  vessels,  but  is 
inadequate  to  protect  LNGC  vessels 
from  possible  terrorist  attack,  sabotage 
or  other  subversive  acts.  National 
security  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
ci\ilian  targets  mav  be  anticipated.  Due 
to  the  flammable  nature  of  LNGC  vessels 
and  impact  the  ignition  of  this  cargo 
would  have  on  the  port  of  Boston  and 
surrounding  areas,  increased  protection 
of  these  vessels  is  necessar>'.  In 
comparison  to  33  CFR  165.110.  this 
rulemaking  provides  increased 
protection  for  LNGC  vessels  as  follows: 
It  establishes  safety  and  security  zones 
around  LNGC  vessels  anchored  in  Broad 
Sound:  it  increases  protection  for  LNGC 
vessels  moored  at  the  Distrigas  facility 
from  150-feet  to  500-yards  around  a 
vessel;  and  it  provides  continuous 
protection  for  LNGC  vessels  2  miles 
ahead.  1  mile  astern,  and  1000-yards  on 
each  side  of  LNGC  vessels  anvtime  a 
vessel  is  within  the  internal  waters  of 
the  United  States  and  out  to  12  nautical 
miles,  seaward  from  the  baselines  of  the 
United  States,  as  detennined  bv 
international  law.  within  the  Boston 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone,  rather  than  limiting  this 
protection  to  the  limits  of  the  Boston 
Main  Ship  Channel  while  a  vessel  is 
transiting  Boston  Harbor  and  Boston 
North  Channel.  The  increased 
protection  provided  in  this  rulemaking 
also  recognizes  the  safety  concerns 
associated  with  an  unloaded  LNGC 
vessel.  33  CFR  165.110  only  establishes 
safety  zones  around  loaded  LNG  tank 
vessels  or  while  the  vessel  is 
transferring  its  cargo.  This  rulemaking 
establishes  safetv  and  securitv  zones 


around  any  LNGC  vessels,  loaded  or 
unloaded,  while  anchored  in  Broad 
Sound,  moored  at  the  Distrigas  facilitv. 
and  any  time  a  LNGC  vessel  is  located 
in  the  Boston  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone,  including 
the  internal  waters  and  out  to  12 
nautical  miles  from  the  baseline  of  the 
United  States.  These  zones  provide 
necessary  protection  to  unloaded 
vessels,  which  continue  to  pose  a  safety/ 
security  hazard.  This  rulemaking  also 
recognizes  the  continued  need  for  safetv 
zones  around  LNGC  vessels,  which  are 
necessary  to  protect  persons,  facilities, 
vessels  and  others  in  the  maritime 
community,  from  the  hazards  associated 
with  the  transit  and  limited 
maneuverability  of  a  large  tank  vessel. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safetv  and 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  security 
zone  and/or  remove  any  person,  vessel, 
article  or  thing  from  a  security  zone.  No 
person  may  board,  take  or  place  any 
article  or  thing  on  board  any  vessel  or 
waterfront  facility  in  a  security  zone 
without  permission  of  the  Captain  of  the 
Port  These  regulations  are  issued  under 
authority  contained  in  50  U.S.C.  191.  33 
U.S.C.  1223.  1225  and  1226. 

Any  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  bv. 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
SlOO.OOO).  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February-  26.  1979). 

The  Coast  Guard  f^xpects  the 
economic  impact  nf  thi«  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

The  effect  of  this  regulation  will  not 
be  significant  for  several  reasons:  the 
minimal  time  that  vessels  will  be 


restricted  from  the  areas,  there  is  ample 
room  for  vessels  to  navigate  around  the 
zones  in  Broad  Sound  and.  in  most 
portions  of  the  navigable  waters  of  the 
United  States,  vessels  can  transit  ahead, 
behind,  and  after  passage  of  LNGC 
vessels,  and  advance  notifications  will 
be  made  to  the  local  maritime 
community  by  marine  information 
broadcasts. 

Small  Entities 

Under  the  Regulatory-  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
use.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Broad  Sound  or  Boston 
Harbor  For  the  reasons  enumerated  in 
the  Regulatory  Evaluation  section  above, 
these  safety  and  security  zones  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

.\ssistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  thev  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization 
would  be  affected  by  this  rule  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  Chief  Petty  Officer  Michael 
Popovich.  telephone  (617)  223-3000. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator)'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 
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Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520) 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  i3132  and  has 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use   1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Security  Risks  This  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
envirorunental  impact  of  this  rule  and 


concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  security.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  From  12:01  a.m.  November  13. 
2001  until  11;59  p.m.  June  15.  2002. 
suspend  §165.110. 

3.  From  12:01  a.m.  November  13. 
2001  until  11:59  p.m.  fune  15.  2002 
temporarily  add  §  165.T01-214  to  read 
as  follows: 

§  165.T01-214     Safety  and  Security  Zone: 
Liquid  Natural  Gas  Carrier  Transits  and 
Anchorage  Operations,  Boston, 
Massachusetts. 

(a)  Location  The  following  areas  are 
safety  and  security  zones: 

(1)  In  the  waters  of  Broad  Sound 
bounded  by  a  line  starting  at  position 
42°  25'  N,  070°  58'  W;  then  running 
southeast  to  position  42°  22'  N,  070°  56' 
W;  then  running  east  to  position  42°  22' 
N,  070°  50'  W;  then  running  north  to 
position  42°  25'  N,  070°  50'  W;  then 
running  west  back  to  the  starting  point; 
all  waters  within  a  500-yard  radius  of 


any  anchored  Liquid  Natural  Gas  Carrier 
(LNGC)  vessel: 

(2)  All  waters  of  the  Mystic  River 
within  a  500-yard  radius  of  any  LNGC 
vessel  moored  at  the  Distrigas  Facility. 
Everett,  Massachusetts; 

(3)  Except  as  provided  in  paragraphs 
(1)  and  (2)  of  this  section,  in  the  internal 
waters  of  the  United  States  and  the 
navigable  waters  of  the  United  States,  as 
defined  by  33  U.S.C.  1222(5),  that  are 
within  the  Boston  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone,  as 
defined  in  33  CFR  3.05-10,  two  miles 
ahead  and  one  mile  astern,  and  1000- 
yards  on  each  side  of  any  LNGC  vessel. 

(b)  Effective  period.  This  section  is 
effective  from  12:01  a.m.  November  13, 
2001,  until  11:59  p.m.  June  15,  2001. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §§  165.23  and  165.33  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

(3)  No  person  may  enter  the  waters 
within  the  boundaries  of  the  safety  and 
security  zones  unless  previously 
authorized  by  the  Captain  of  the  Port, 
Boston  or  his  authorized  patrol 
representative. 

Dated:  November  1.3,  2001 
B.  M,  Salerno, 

Captain.  US.  Coast  Guard,  Captain  of  the 

Port.  Boston.  Massachusetts 

IFR  Doc  01-29761  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4910-1 5-iJ 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  253 

[Docket  No.  2001-9  CARP] 

Cost  of  Living  Adjustment  for 
Performance  of  Musical  Compositions 
by  Colleges  and  Universities 

agency:  Copyright  Office,  Library  of 
Congress. 

action:  Final  rule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  announces  a  cost  of 
living  adjustment  of  2.1%  in  the  royalty 
rates  paid  by  colleges,  universities,  or 
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other  nonprofit  educational  institutions 
that  are  not  affiliated  with  National 
Public  Radio  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions.  The  cost  of  living 
adjustment  is  based  on  the  change  in  the 
Consumer  Price  Index  from  October, 
2000,  to  October.  2001. 
EFFECTIVE  DATE:  lanuar>  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  M.  Sandros.  Senior  .Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977.  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax;  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  Section 
118  of  the  Copyright  Act,  17  U.S.C, 
creates  a  compulson,-  license  for  the  use 
of  published  nondramatic  musical 
works  and  published  pictorial,  graphic, 
and  sculptural  works  in  connection 
with  noncommercial  broadcasting. 
Terms  and  rates  for  this  compulsorv 
license,  applicable  to  parties  who  are 
not  subject  to  privately  negotiated 
licenses,  are  published  in  37  CFR  part 
253  and  are  subject  to  adjustment  at 
five-year  intervals   17  U.S.C.  118(c).  The 
last  proceeding  to  adjust  the  terms  and 
rates  for  the  section  118  license  began 
in  1996.  61  FR  54458  (October  18, 
1996). 

On  January  14.  1998.  the  Copyright 
Office  announced  final  regulations 
governing  the  terms  and  rates  of 
copyright  royalty  payments  with  respect 
to  certain  uses  by  public  broadcasting 
entities  of  published  nondramatic 
musical  works,  and  published  pictorial, 
graphic,  and  sculptural  works, 
including  the  1998  rates  for  the  public 
performance  of  musical  compositions  in 
the  ASCAP.  BMl,  and  SESAC 
repertories  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities.  63  FR  2142  (Ianuar%-  14. 
1998). 

Pursuant  to  these  regulations,  on 
December  1  of  each  year  "the  Librarian 
of  Congress  shall  publish  a  notice  of  the 
change  in  the  cost  of  living  during  the 
period  from  the  most  recent  Index 
published  prior  to  the  previous  notice, 
to  the  most  recent  Index  published  prior 
to  December  1.  of  that  year."  37  CFR 
253.10(a).  The  regulations  also  require 
that  the  Librarian  publish  a  revised 
schedule  of  rates  for  the  public 
performance  of  musical  compositions  in 
the  ASCAP.  BMI,  and  SESAC 
repertories  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities,  reflecting  the  change  in  the 


Consumer  Price  Index,  37  CFR 

253.10(b), 

Accordingly,  the  Copyright  Office  of 
the  Library  of  Congress  is  herebv 
announcing  the  change  in  the  Consumer 
Price  Index  and  performing  the  annual 
cost  of  living  adjustment  to  the  rates  set 
out  in  §  253.5(c)  63  FR  2142  (Januar\' 
14.  1998) 

The  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Inde.x 
published  before  December  1.  2000.  to 
the  most  recent  Index  published  before 
December  1.  2001.  is  2.1%  (2000s  figure 
was  174.0;  the  figure  for  2001  is  177  7. 
based  on  1982- 1984:=  100  as  a  reference 
base).  Rounding  off  to  the  nearest  dollar, 
the  adjustment  in  the  royalty  rate  for  the 
use  of  musical  compositions  in  the 
repertory-  of  .•\SC,\P  and  BMI  is  S244. 
each,  and  $66  for  the  ur.e  of  musical 
compositions  in  the  repertor\'  of  SESAC. 

List  of  Subiects  in  37  CFR  Part  253 

Copyright.  Radio,  Television. 

Final  Regulation 

For  the  reasons  set  forth  in  the 
preamble,  part  253  of  title  37  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMIMERCIAL  EDUCATIONAL 
BROADCASTING 

1.  The  authority  citation  for  part  253 
continues  to  rtfad  as  follows: 

Authoritv:  17  U.S.C.  118.  801(b)(1)  and 
803. 

2.  37  CFR  253.5  is  amended  by 
revising  paragraphs  (c)(1)  through  (c)(3). 

§  253.5    Performance  of  musical 
compositions  by  public  tKoadcasting 
entities  licensed  to  colleges  and 
universities. 

>         *         *         •         • 

(c)*   *   * 

(1)  For  all  such  compositions  in  the 
repertory-  of  ASCAP.  $244  annually 

(2)  For  all  such  compositions  in  the 
repertory-  of  BMI,  $244  annually 

(3)  For  all  such  compositions  in  the 
repertory-  of  SESAC.  $66  annually. 

•         «         »         ♦         • 

Dated  Niivember  26,  2001. 
Marybeth  Peters. 
Register  of  Copyrights. 
IFR  Dor   ai-2978,T  Filed  ll-2»-01;  8:45  am] 

BIUJNG  CODE  1410-33-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


[A2  086-O047;  FRL-7105-3] 

Revisions  to  ti>e  Arizona  State 
Implementation  Plan,  Maricopa  County 
Environmental  Services  Department 

AGENCY:  Envirorvmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
a  revision  to  the  Maricopa  County 
Environmental  Senices  Department 
(MCESD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP)  This 
revision  was  proposed  in  the  Federal 
Register  on  May  24.  2001  and  concerns 
volatile  organic  compound  (V'OC) 
emissions  from  automotive  windshield 
washer  fluid.  We  are  approving  a  local 
rule  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 

EFFECTIVE  DATE:  This  rule  is  effective  on 

December  3\.  2001. 

ADDRESSES:  You  can  inspect  copies  of 

thf  ddministrative  record  for  this  action 
at  EPA  s  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901 

Environmental  Protection  Agencv.  Air 
Docket  (6102).  Ariel  Rios  Building, 
1200  Pennsvlvania  Avenue,  NW., 
Washington  DC  20460. 

Arizona  Department  of  Environmental 
Qualitv.  3033  North  Central  .Avenue. 
Phoenix,  AZ  85012 

Maricopa  County  Environmental 
Ser\-ices  Department.  Air  Quality 
Division.  1001  North  Central  Avenue. 
Suite  201    Phoenix   AZ  85004 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Pong.  Rulemaking  Office  (AIR- 
4).  L'  S  Environmental  Protection 
.\gency.  Region  IX.  i41 51  947-4117. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EP,^. 

I.  Proposed  Action 

On  May  24.  2001  (66  FR  28685),  EPA 
proposed  to  approve  the  following  rule 
into  the  Arizona  SIP 


! 
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Local  Agency 


Rute# 


Rule  Title 


Adopted 


Submitted 


MCESD 


We  proposed  to  approve  this  rule 
because  we  determined  that  it  complied 
with  the  relevant  CAA  requirements. 
Our  proposed  action  contains  more 
information  on  the  rule  and  our 
evaluation. 

II.  Public  Comments  and  EPA 
Responses 

EPAs  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  comments  from  the 
fiillowing  party. 

1.  D.  Douglas  Fratz  and  Joseph  T. 
Yost.  Consumer  Specialty  Products 
Association  (CSPA):  letter  dated  June 
22. 2001 

CSPA's  comments  pertain  to  the  test 
method.  Maricopa  County  Reference 
Method  #100  (RM  100).  used  for 
determining  compliance,  and  to  the 
consistency  of  MCESD  Rule  344  with 
other  consumer  product  regulations. 
CSPA's  comments  and  our  responses  are 
summarized  below. 

Comment:  Because  RM  100  reports 
results  as  total  organic  carbon  and 
different  VOCs  have  different 
percentages  of  carbon,  it  is  not  possible 
to  accurately  convert  RM  100  results 
into  the  terms  in  which  the  limits  of 
MCESD  Rule  344  are  expressed,  mass  of 
VOC. 

Response:  Conversion  of  RM  100  test 
results  from  mass  of  carbon  to  the  mass 
of  VOC  is  relatively  simple  for 
windshield  washer  fluids  (WWF) 
containing  a  single  VOC  and  slightly 
more  complex  for  WWFs  containing 
multiple  VOCs. 

Converting  the  mass  of  carbon  from 
the  test  result  to  mass  of  VOC  involves 
multiplying  the  test  results  by  the  ratio 
of  molecular  weights.  Based  on  EPA's 
survey  used  to  develop  the  national 
Consumer  Products  Rule  (40  CFR  part 
59.  subpart  C)  and  the  California  Air 
Resources  Board's  (CARB)  consumer 
products  speciation  profile  '  for 
automobile  WWFs.  the  predominant 
VOC:  used  in  WWFs  is  methanol.  If 
methanol  is  the  only  VOC  present,  the 
conversion  factor  from  mass  of  carbon  to 
mass  of  VOC  is  32/12.  For  WWFs 
containing  multiple  VOCs,  the 
conversion  from  mass  of  carbon  to  mass 
of  VOC  can  still  be  done  if  the  VOCs 


344  ,  Automobile  Windshield  Wash- 
I     er  Fluid. 


04/07/99 


08/04/99 


'  (xjnsumer  Products.  Aerosol  Coatings,  and 
.^rLhitwtural  Coatings — Emissions  and  Speciation 
Profiles,  htip    'wwv/arhcagov/emisinv/speciate/ 
CProds&A  Ctqspmf  h  tm . 


and  their  approximate  proportions  are 
known. 

RM  100  allows  the  use  of  either 
infrared  (IR)  or  flame  ionization  (FID) 
detectors.  If  an  IR  or  FID  detector  is 
calibrated  with  methanol,  and  methanol 
is  the  only  VOC  present,  then  a 
laboratory  could  report  results  directly 
as  percent  methanol.  If  VOCs  other  than 
methanol  are  present,  then  this  method 
would  tend  to  overestimate  the  total 
mass  of  VOC.  Only  if  the  results  from 
these  methods  exceed  the  limits  of 
MCESD  Rule  344  would  further  data 
reduction  and  investigation  using  the 
above  mass  of  carbon  to  mass  of  VOC 
conversion  method  be  necessary.  EPA 
may  also  approve  other  methods  should 
they  be  submitted  for  evaluation. 

Comment:  RM  100  will  overestimate 
the  total  organic  carbon  associated  with 
VOCs  for  WWFs  containing  one  or  more 
exempt  compounds  because  it  does  not 
distinguish  between  organic  carbon 
from  VOCs  and  organic  carbon  from 
non-precursor  organic  compounds. 

Response:  Maricopa  County's  list  of 
non-precursor  organic  compounds  is  the 
same  as  EPAs.  There  are  relatively  few- 
compounds  on  that  list  that  could  be 
used  in  WWFs  because  many  are  not 
soluble  in  water.  Acetone  is  one  of  the 
few  compounds  that  is  soluble  in  water 
but  is  unlikely  to  be  used  in  WWFs 
because  of  its  potential  to  damage  a 
vehicle's  paint.  If  WWFs  contain  exempt 
solvents,  manufacturers  would  be 
allowed  to  subtract  the  mass  of  exempt 
solvents  from  the  mass  of  VOC  and 
could  petition  the  MCESD  for  an 
alternative  method  by  which  to  do  that. 

Comment:  RM  100  will  overestimate 
the  total  organic  carbon  associated  with 
VOCs  because  it  does  not  distinguish 
between  volatile  organic  compounds 
and  non-volatile  organic  compounds. 
Certain  compounds  in  WWFs,  like 
organic  dyes  or  other  non-volatile 
organic  compounds,  cannot  participate 
in  the  atmospheric  photochemical 
reactions  that  produce  ozone  because 
they  do  not  volatilize  to  the  air. 

Response:  While  it  is  difficult  to  know 
how  significantly  dyes  or  other  non- 
volatile organic  compounds  might 
increase  the  total  VOC  content  of 
WWFs,  a  review  of  material  safety  data 
sheets  indicates  that  the  actual  mass  of 
dyes  and  other  non-volatile  organic 
compounds  added  to  WWFs  tends  to  be 
small  If  the  amount  of  non-volatile 
organic  compounds  is  considerable  and 
may  influence  a  compliance 


determination.  EPA  recommends  the 
manufacturer  petition  the  MCESD  for 
alternative  methods  to  exclude  the  mass 
of  dyes  and  non-volatile  organic 
compounds  from  the  mass  of  VOCs. 

Commpnf;  Rule  344  is  problematically 
inconsistent  with  analogous  federal  and 
California  regulations.  Specifically, 
many  products  that  would  comply  with 
a  10  percent  VOC  limitation  according 
to  EPA  and  California  regulations  may 
not  comply  with  that  same  limitation 
under  the  provisions  of  MCESD  Rule 
344  because:  (1)  There  is  no  process  to 
sell-through  a  product  that  exceeds  the 
VOC  limit  but  was  mcmufactured  before 
the  effective  date  of  the  rule,  (2)  "low 
vapor  pressure"  (LVP)  compounds  that 
are  not  volatile  are  not  exempted,  (3)  the 
types  of  "reasonable  prudent 
precautions"  allowed  in  all  other 
consumer  product  rules  to  assure  that  a 
non-complying  product  sold  in  the 
County  will  be  resold  for  use  outside  the 
County  are  artificially  restricted  under 
the  rule.  (4)  concentrated  product  labels 
with  dilution  instructions  resulting  in 
stronger  WWF  formulations  for  users 
outside  of  Maricopa  County  are  not 
allowed,  and  (5)  an  "innovative 
products"  provision  which  allows 
products  to  exceed  the  applicable  VOC 
limit  if  the  use  of  such  "innovative 
products"  ultimately  results  in  lower 
VOC  emissions  is  not  allowed 

Response:  While  we  appreciate  that 
consistency  is  desirable  for  affected 
industry,  state  and  local  agencies  have 
broad  authority  to  develop  regulations 
and  are  not  required  to  be  consistent  in 
all  regards.  In  fact,  section  59.211  of  the 
final  national  Consumer  Products  Rule 
explicitly  provides  that  states  and  their 
political  subdivisions  retain  authority  to 
adopt  and  enforce  their  own  additional 
regulations  affecting  these  products. 
Accordingly,  MCESD  may  impose  more 
stringent  requirements  for  WWFs  as  part 
of  its  SIP  and  its  election  to  do  so  is  not 
a  basis  for  EPA  to  disapprove  the  SIP. 
See  Union  Electric  Co.  v.  EPA.  427  U.S. 
246,  265-66  (1976).  EPA  favors  national 
uniformity  in  consumer  and  commercial 
product  regulation,  but  recognizes  that 
some  localities  may  need  more  stringent 
regulation  to  combat  more  serious  and 
more  intransigent  ozone  nonattainment 
problems. 

Furthermore,  while  California 
consumer  products  regulations  allow 
products  to  be  sold,  supplied,  or  offered 
for  sale  up  to  three  years  after  the 
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effective  date  of  the  rule,  MCESD  Rule 
344  is  consistent  with  the  national 
Consumer  Products  Rule  which  does 
not  contain  a  sell-through  period.  As 
explained  in  the  background 
document.-  manufacturers'  current  "just 
in  time"  inventory  practices  and  the 
expense  and  lack  of  sufficient  storage 
space  do  not  create  large  stockpiles  of 
noncomplying  products  which  might 
warrant  a  sell-through  period.  EPA 
considers  the  incorporation  of  a  sell- 
through  period  to  be  at  the  discretion  of 
the  local  agency. 

The  amount  of  LVT  compounds  such 
as  surfactants  or  ethylene  glycol  used  in 
WWFs  tends  to  be  minimal  so  as  not  to 
affect  a  product's  ability  to  clean  and 
evaporate  quickly  without  leaving  a 
residue.  A  review  of  the  CARBs  Initial 
Statement  of  Reasons  for  Proposed 
Amendments  to  the  California 
Consumer  Products  Regulation  dated 
September  10.  1999  indicates  that 
surfactants  in  a  possible  windshield 
washer  formulation  may  account  for 
0.05  weight  percent.  As  stated  above. 
EPA  cannot  object  to  MCESD  Rule  344 
taking  a  more  stringent  approach  than 
the  national  Consumer  Products  Rule 
and  concurs  with  MCESD's  decision  to 
not  exempt  L\T  compounds  in  Rule 
344. 

Section  303  of  MCESD  rule  344 
exempts  non-complying  WWFs  destined 
for  use  outside  of  Maricopa  County. 
Section  303  also  specifies  the 
information  required  to  prove  that  non- 
complying  products  sold  within 
Maricopa  County  are  actually  destined 
for  use  outside  of  the  County.  Although 
MCESD  Rule  344  is  more  prescriptive 
than  California's  Consumer  Products 
Rule  which  allows  manufacturers  and 
distributors  of  non-compliant  products 
some  flexibility  to  take  "reasonable 
prudent  precautions  "  to  assure  that  the 
consumer  product  is  not  distributed  in 
California.  Rule  344,  as  written,  meets 
EPAs  enforceability  requirements. 

MCESD  adopted  requirements  in 
section  302e  of  Rule  344  that  prohibit 
the  dilution  of  WWFs  that  would  vield 
solutions  that  exceed  the  VOC  limit  of 
the  rule.  Labeling  products  with 
directions  which  yield  WWFs  that  are 
more  concentrated  than  the  10%  VOC 
limit  is  potentially  confusing  to  the  end 
user  in  the  County  and  may  create  more 
enforcement  problems.  The  requirement 
that  all  dilution  instructions  for 
concentrated  products  never  exceed 
10%  ensures  that  MCESD  will  achieve 
the  emissions  reductions  expected  from 
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Rule  344.  EPA  supports  MCESD's  intent 
to  establish  clear,  enforceable  labeling 
requirements. 

Inclusion  of  an  innovative  products 
provision  in  MCESD  Rule  344  would 
allow  greater  flexibility  for 
manufacturers  to  meet  Rule  344s  VOC 
content  limit.  However.  California  has 
had  a  10%  VOC  limit  for  WWFs  since 
1993  and  no  irmovative  product 
requests  for  WWFs  have  been  submitted 
to  CARB,  Therefore.  EPA  considers 
Maricopa  County's  limit  of  10%  to  be 
reasonable  and  achievable. 

III.  EPA  Action 

None  of  the  submitted  comments 
change  our  assessment  that  the 
submitted  rule  complies  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 
Act,  EPA  is  fully  approving  this  rule 
into  the  Arizona  SIP. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  'significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator,-  Flexibility 
Act  (5  use.  601  et  seq.).  Because  this ' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  bevond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.' November  9.  2000)  This 
action  al^o  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  .Mr  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary-  consensus 
standards  (VCS).  EP.^  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  .^ir  .^ct.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Ad  of  1995  (44 
use.  3501  et  seq.) 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  w-hich  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  l.'nited  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(l  i  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Ianuar\-  29.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  w-ithin  which  a  petition 
for  judicial  review  mav  be  filed,  and 
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shall  not  postpuno  tho  pffectiveness  of 
surh  rule  or  action.  Thi.s  action  may  not 
t)t'  (  li.illcngtMi  lattT  in  proceedings  to 
enforce  its  requirements.  (See  section 
:?n7(b)(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pnlhitinn  control.  Incorporation  by 
ri'ft'rcnco.  Intergovernmental  relations. 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  October  31.  2001, 
Wayne  Nasiri, 

Ih'ifional  Adniinislmtor.  Hfiiion  l.\ 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

Inflows' 

PART  52— {AMENDED] 

1.  The  authority  (.itafion  for  part  52 
contiiiut's  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  seq. 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  {c)(94)(i){E)  to  read  as 
follows 

§  52. 1 20     Identification  of  plan. 

•  •  ♦  *  • 

(c)  *    •    * 

(94)  *    *    * 

(i)*    *    * 

(Et  Rule  344.  adopted  on  April  7, 

•  *  »  *  * 

(FK  Uoi    ()l-."r.->(|  Filed  11-29-01:  8:45  am] 

BILLING  CODE  6S60-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL211-1a;  FRL-7108-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency (EP.M 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving 
re\isions  to  volatile  organic  compound 
(VGC)  rules  for  Bema  Film  Svstt'ins. 
Incorporated  (Bema).  This  flexographic 
printing  facility  is  located  in  DuPage 
Clounfy.  Illinois.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  the  revised  rules  on 
March  28.  2001  as  amendments  to  its 
State  Implementation  Plan  (SIP).  The 
revisions  C(3nsist  of  an  adjusted  standard 
from  the  Flexographic  Printing  Rule,  35 


lAC  218.401(a).  (b),  and  (c).  The  Illinois 
Pollution  Control  Board  (Board) 
approved  this  adjusted  standard  because 
the  Board  considers  this  to  be  the 
Reasonably  Achievable  Control 
Technplog'y  (RACT)  for  Bema.  The 
Board  concluded  that  complying  with 
the  Flexographic  Printing  Rule 
requirements  would  be  technically 
infeasible  or  economically  unreasonable 
for  this  facility.  The  EPA  concurs.  The 
adjusted  standard  requirements  include 
a  reduction  in  trading  allotments  should 
Bema's  emissions  trigger  participation 
in  the  Illinois  market-based  emissions 
trading  system,  maintaining  daily 
records,  conducting  trials  of  compliant 
inks,  and  reviewing  alternate  control 
technologies. 

DATES:  This  rule  is  effective  on  January' 
29,  2002.  unless  the  EPA  receives 
relevant  adverse  written  comments  by 
December  31,  2001.  If  adverse  written 
comment  is  received,  the  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  and  inform  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-IBJ),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

You  may  inspect  copies  of  Illinois' 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-ISJ), 
U.S.  Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau.  Environmental  Engineer. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone: 
(3121  886-6524. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we."  "us,"  or  "our"  are  used  we  mean 
the  EPA. 
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L  What  Is  the  EPA  Approving? 

The  EPA  is  approving  an  adjusted 
standard  from  the  Flexographic  Printing 
Rule  for  Bema.  Bema  is  to  comply  with 


the  requirements  in  its  adjusted 
standard.  The  requirements  include  a 
reduction  of  the  market-based  emissions 
trading  system  baseline,  maintaining 
daily  records  of  inks  and  V^GC  content, 
conducting  trials  of  compliant  inks,  and 
reviewing  alternate  control 
technologies. 

II.  What  Are  the  Changes  From  the 
Current  Rule? 

The  adjusted  standard  changes  the 
VGC  rule  Bema  mu.st  follow.  Bema's 
facility  is  located  in  the  metropolitan 
Chicago  severe  ozone  non-attainment 
area.  Bema,  with  a  permitted  VGC 
emissions  limit  of  77.4  tons  per  year 
(TPY),  is  classified  as  a  major  source 
because  it  can  emit  more  than  25  TPY 
of  VGC.  Chicago  area  flexographic 
printers  classified  as  major  VGC  sources 
are  subject  to  the  Flexographic  Printing 
Rule.  This  rule  requires  printers  to 
either  use  compliant  inks  (low  or  no 
VGC  content)  or  use  a  VGC  emissions 
control  device.  Limiting  VCK^  emissions 
will  help  to  reduce  ozone  because  VGC 
can  chemically  react  in  the  atmosphere 
to  form  ozone. 

The  adjusted  standard  given  to  Bema 
changes  its  requirements  to  reduce  the 
market-based  emissions  trading  system 
allotment  baseline,  maintaining  daily 
records,  and  to  conduct  trials  with 
compliant  inks  and  control  devices.  The 
market-based  trading  system  will  allow 
Bema  to  buy  emissions  allotments  from 
companies  which  can  reduce  their  VOC 
emissions  at  a  lower  cost  than  Bema 
can.  The  net  VGC  emissions  of  all 
participants  meets  the  desired 
reductions. 

III.  What  Is  the  EPA's  Analysis  of  the 
Supporting  Materials? 

Illinois  included  information  on 
compliant  ink  trials  and  control  device 
studies  at  Bema  The  Flexographic 
Printing  Rule  requires  sources  to  use 
either  compliant  inks  or  to  use  a  control 
device  to  limit  VOC  emissions.  To 
evaluate  what  RACTT  is  for  Bema.  the 
first  consideration  is  to  determine  what 
options  would  work.  The  costs  of  the 
options  that  will  work  are  then 
estimated.  The  economic  burden  on  the 
company  is  then  considered.  If  the 
compliance  costs  are  determined  to  be 
too  high,  this  opticm  is  not  considered 
RACT. 

Bema  ran  trials  of  printing  with 
compliant  inks.  It  also  determined  what 
control  technologies  would  work  and 
their  cost.  The  Illinois  Pollution  Control 
Board  concluded  that  using  either 
compliant  inks  or  a  control  device 
would  not  be  RACT  for  Bema.  The  EPA 
concurs.  The  adjusted  standard 
requirements  are  considered  RACT  by 
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the  Board.  Printing  on  plastic  with 
compliant  inks  is  rather  difficult.  The 
low  VOC  content  in  Bema's  exhaust 
causes  control  devices  to  have  high 
operational  costs.  Similar  printers  have 
been  granted  adjusted  standards  with 
comparable  requirements. 

IV'.  What  Are  the  Environmental  Effects 
of  These  Actions? 

Bema  is  located  in  the  Chicago  severe 
ozone  non-attainment  area.  Its  permitted 
VOC  limit  is  77.4  TPY,  but  its  actual 
emissions  are  18  to  30  TPY.  VOC  can 
chemically  react  to  form  ozone,  so 
limiting  \'GC  emissions  in  an  ozone 
non-attainment  area  is  desired  Should 
Bema  trigger  participation  in  the  Illinois 
market-based  emissions  trading 
program,  the  adjusted  standard  lowers 
its  baseline  which  will  require  Bema  to 
acquire  more  trading  allotments.  Bema 
can  buy  emission  allotments  from  other 
participants.  All  participants  need  to 
own  allotments  covering  their  VOC 
emissions  for  the  ozone  season  (May  1 
to  September  30).  The  trading  program 
reduces  the  total  VOC  emissions  from 
the  Chicago  area  The  total  area  wide 
emissions  are  limited  by  the  number  of 
allotments  distributed  by  lEPA  to  the 
participants. 

V.  What  Rulemaking  Actions  Are  the 
EPA  Taking? 

The  EPA  is  approving,  through  direct 
final  rulemaking,  revisions  to  the  VOC 
emissions  rules  for  Bema  Film  Systems 
in  DuPage  County.  Illinois  These 
revisions  are  the  required  compliance 
with  an  adjusted  standard  to  the 
Flexographic  Printing  Rule.  The  Illinois 
Pollution  Control  determined  that  the 
adjusted  standard  is  RACT  for  Bema. 
The  requirements  of  the  adjusted 
standard  include  reducing  the  market- 
based  emissions  trading  system 
baseline,  maintaining  daily  records, 
conducting  compliant  ink  trials,  and 
investigation  of  alternative  control 
devices. 

We  are  publishing  this  action  without 
a  prior  proposal  because  we  view  these 
as  non-controversial  revisions  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules  " 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
serves  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  written 
comments  are  filed.  This  rule  will  be 
effective  on  January-  29.  2002.  If  the  EPA 
receives  an  adverse  written  comment. 
we  will  publish  a  final  rule  informing 
the  public  that  this  rule  will  not  take 
effect.  We  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
does  not  intend  to  institute  a  second 


comment  period  on  this  action  Any 
parties  interested  in  commenting  on  this 
action  must  do  so  now 

VI,  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulator,  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
'Actions  Concerning  Regulations  That 
Significantly  .effect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq)   Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-i). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  .^pril  23.  1997),  ' 
because  it  is  not  economically 
significant 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approxe  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary-  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501  et  seq). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  bv 
the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a    major  ruic    as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(l )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  29.  2002. 
Filing  a  petition  for  reconsideration  by 
the  .administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Ait 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 
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Dated:  November  9.  2001 
David  A.  Ullrich, 

Di'pulv  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  C'ode  of  Federal  Regulations  is 

amended  as  fnlhnvs: 

PART  52  [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  tu  read  as  follows; 

Authority:  42  V.S.C   7401  et  seq. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(161J  to  read  as 
follows: 

§  52.720     Identification  of  plan. 

«  •  *  ft  « 

(c)  *   *    * 

(161)  On  March  28.  2001.  Illinois 
submitted  revisions  to  volatile  organic 
compound  rules  for  Bema  Film  Systems. 
Incorporated  in  DuPage  County.  Illinois. 
The  revisions  consist  of  AS  00-11,  an 
adjusted  standard  to  the  Fle.xographic 
Printing  Rule,  35  lAC  218.401  (a),  (b), 
and  (c).  The  adjusted  standard 
requirements  include  reducing  the 
allotment  baseline  for  the  Illinois 
market-based  emissions  trading  system, 
maintainmg  daily  records,  conducting 
trials  of  compliant  inks,  and  reviewing 
alternate  control  technologies. 

(ij  Incorporation  by  reference. 

AS  00-11,  an  adjusted  standard  from 
the  Volatile  Organic  Compound 
emission  limits  for  Bema  Film  Systems. 
Inc  contained  in  Illinois  Administrative 
Code  Title  ,35:  Environmental 
Regulations  for  the  State  of  Illinois. 
Subtitle  B:  Air  Pollution.  Chapter  I: 
Pollution  Control  Board,  Subchapter  c: 
Emission  Standards  and  Limitations  for 
Stationary  Sources,  Part  218.401  (a),  (b), 
and  (c).  Effective  on  January  18,  2001. 

(ii)  Other  material. 

(A)  November  14,  2001,  letter  from 
Dennis  A.  Lawler,  Manager,  Division  of 
Air  Pollution  Control,  Illinois 
Environmental  Protection  Agency  to  Jay 
Bortzer.  Chief,  Regulation  Development 
Section,  Air  and  Radiation  Division, 
USEPA,  Region  5,  indicating  that  the 
effective  date  of  the  adjusted  standard 
for  Bema  Film  Systems,  Inc.  AS  00-11. 
is  lanuary  18.  2001,  the  date  that  AS  00- 
11  was  adopted  by  the  Illinois  Pollution 
Control  Board. 
jFR  Doc.  01-29663  Filed  1 1-29-01:  8:4.5  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL213-1a;  FRL-7107-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

AgencT/  (EPA), 

ACTION:  Direct  final  rule, 

summary:  The  EPA  is  approving 
revisions  to  volatile  organic  compound 
(VOC)  rules  for  Vonco  Products, 
Incorporated  (Vonco).  This  flexographic 
printing  facility  is  located  in  Lake 
County,  Illinois.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  the  revised  rules  on 
March  28,  2001  as  amendments  to  its 
State  Implementation  Plan  (SIP).  The 
revisions  consist  of  an  adjusted  standard 
from  the  Fle.xographic  Printing  Rule.  35 
lAC  218, 401(a).  (b).  and  (c).  The  Illinois 
Pollution  Control  Board  (Board) 
approved  this  adjusted  standard  because 
the  Board  considers  this  to  be  the 
Reasonablv  Achievable  Control 
Technology  (RACT)  for  Vonco.  The 
Board  concluded  that  complying  with 
the  Flexographic  Printing  Rule 
requirements  would  be  either 
technically  infeasible  or  economically 
unreasonable  for  this  facility.  The  EPA 
concurs.  The  adjusted  standard 
requirements  include  a  reduction  in 
trading  allotments  should  Vonco's 
emissions  trigger  participation  in  the 
Illinois  market-based  emissions  trading 
system,  maintaining  daily  records, 
conducting  trials  of  compliant  inks,  and 
reviewing  alternate  control 
technologies. 

DATES:  This  rule  is  effective  on  January 
29,  2002.  unless  the  EPA  receives 
relevant  adverse  written  comments  by 
December  31,  2001.  If  adverse  written 
comment  is  received,  the  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  and  inform  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S, 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Illinois' 
submittal  at;  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18|), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chif:agn,  Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau.  Environmental  Engineer. 


Regulation  Development  Section,  Air 
Programs  Branch  (AR-18I).  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Telephone: 
(312)  886-6524.  E-Mail: 
rciu.inatthpi\''appu  gov 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we."  "us."  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  is  the  EP.'X  approving? 

II.  What  are  the  changes  from  the  current 

rule? 
ill.  What  is  the  EPA's  analysis  of  the 
supporting  materials? 

IV,  What  are  the  environmental  effects  of 

these  actions? 

V.  What  rulemaking  actions  are  the  EPA 

taking? 
V'l.  Administrative  requirements. 

I.  What  Is  the  EPA  Approving? 

The  EPA  is  approving  an  adjusted 
standard  from  the  Flexographic  Printing 
Rule  for  Vonco.  Vonco  is  to  complv 
with  the  requirements  in  its  adjusted 
standard.  The  requirements  include  a 
reduction  in  the  market-based  emissions 
trading  system  baseline,  maintaining 
daily  records  of  inks  and  VOC  content, 
conducting  trials  of  compliant  inks,  and 
reviewing  alternate  control 
technologies. 

II.  What  Are  the  Changes  From  the 
Current  Rule? 

The  adjusted  standard  changes  the 
VOC  rule  Vonco  must  follow.  Vonco's 
facility  is  located  in  the  metropolitan 
Chicago  severe  ozone  non-attainment 
area.  Vonco.  with  a  permitted  VOC 
emissions  limit  of  55.8  tons  per  vear 
(TPY),  is  classified  as  a  major  source 
because  it  can  emit  more  than  25  TPY 
of  VOC,  Chicago  area  flexographic 
printers  classified  as  major  VOC  sources 
are  subject  to  the  Flexographic  Printing 
Rule,  This  rule  requires  printers  to 
either  use  compliant  inks  (low  or  no 
VOC  content)  or  use  a  VOC  emissions 
control  device.  Limiting  VOC  emissions 
will  help  to  reduce  ozone  because  VOC 
can  chemically  react  in  the  atmosphere 
to  form  ozone. 

The  adjusted  standard  given  to  Vonco 
changes  its  requirements  to  reduce  the 
market-based  emissi<ms  trading  svstem 
allotment  baseline,  maintaining  dailv 
records,  and  conducting  trials  with 
compliant  inks  and  control  devices.  The 
market-based  trading  system  will  allow 
Vonco  to  buy  emissions  allotments  from 
companies  which  can  reduce  their  VOC 
emissions  at  a  lower  cost  than  Vonco 
can.  The  net  VOC  emissions  of  all 
participants  meet  the  desired 
reductions. 
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III.  What  Is  the  EPA's  Analysis  of  the 
Supporting  Materials? 

Illinois  included  information  on 
compliant  ink  trials  and  control  device 
studies  at  Vonco.  The  Flexographic 
Printing  Rule  requires  sources  to  use 
either  compliant  inks  or  to  use  a  control 
device  to  limit  VOC  emissions.  To 
evaluate  what  R.^CT  is  for  Vonco.  the 
first  consideration  is  to  determine  what 
options  would  work  The  costs  of  the 
options  that  will  work  are  then 
estimated  and  the  economic  burden  on 
the  company  is  considered.  If  the 
compliance  costs  of  an  option  are 
determined  to  be  too  high,  this  option 
is  not  considered  RACT, 

Vonco  ran  trials  of  printing  with 
compliant  inks.  It  also  determined  what 
control  technologies  would  work  and 
their  costs.  The  Illinois  Pollution 
Control  Board  concluded  that  using 
either  compliant  inks  or  a  control  device 
would  not  be  RACT  for  Vonco,  The  EPA 
concurs.  Printing  on  plastic  with 
compliant  inks  is  rather  difficult.  Low 
VOC  content  in  Vonco's  exhaust  causes 
control  devices  to  have  high  operational 
costs.  The  adjusted  standard 
requirements  are  considered  R^^CTF  bv 
the  Board.  Similar  printers  have  been 
granted  adjusted  standards  with 
comparable  requirements 

IV.  What  Are  the  Environmental  Effects 
of  These  Actions? 

Vonco  is  located  in  the  Chicago  severe 
ozone  non-attainment  area.  It  is 
permitted  to  emit  up  to  55.8  TPY  of 
VOC.  The  actual  VOC  emissions  from 
this  facility  are  about  20-25  TPY.  VOC 
can  chemically  react  to  form  ozone,  so 
limiting  VOC  emissions  in  an  ozone 
non-attainment  area  is  desired.  Should 
Vonco  trigger  participation  in  the 
Illinois  market-based  emissions  trading 
program,  the  adjusted  standard  lowers 
its  baseline  which  will  require  Vonco  to 
acquire  more  trading  allotments,  Vonco 
can  buy  emission  allotments  from  other 
participants.  Participants  need  to  own 
allotments  covering  their  VOC 
emissions  for  the  ozone  season  (May  1 
to  September  30),  The  trading  program 
reduces  the  total  VOC  emissions  from 
the  Chicago  area.  The  total  area  wide 
emissions  are  limited  by  the  number  of 
allotments  distributed  by  lEPA  to 
participants. 

V.  What  Rulemaking  Actions  Is  the  EPA 
Taking? 

The  EPA  is  approving,  through  direct 
final  rulemaking,  revisions  to  the 
volatile  organic  compound  rules  for 
Vonco  Products.  Incorporated  of  Lake 
County.  Illinois.  These  revisions  are  the 
required  compliance  with  an  adjusted 


standard  to  the  Flexographic  Printing 
Rule  The  Illinois  Pollution  Control 
Board  determined  that  the  adjusted 
standard  is  R.\CT  for  Vonco,  The 
requirements  of  the  adjusted  standard 
include  reducing  the  market-based 
emissions  trading  system  allotment 
baseline,  maintaining  dailv  records, 
conducting  compliant  ink  trials,  and 
investigation  of  alternative  control 
devices. 

We  are  publishing  this  action  without 
a  prior  proposal  because  we  view  these 
as  non-controversial  revisions  and 
anticipate  no  adverse  comments. 
However,  in  the  Proposed  Rules  section 
of  today's  Federal  Register,  we  are 
publishing  a  separate  document  that 
serves  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  written 
comments  are  filed.  This  rule  will  be 
effective  on  lanuary  29.  2002.  if  the  EPA 
receives  an  adverse  written  comment, 
we  will  publish  a  final  rule  informing 
the  public  that  this  rule  will  not  take 
effect  We  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
does  not  intend  to  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  must  do  so  now. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001)  This  action  merely  appro\'es 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilitv 
Act  (5  use,  601  Pt  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  bv  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquelv  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4) 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Go\emment  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23.  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SfP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Techno! og\  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U  S.C.  3501  et  seq). 

The  Congressional  Review  Act.  5 
use  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  nile  ma\  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report   which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  Inited  States  EP.^  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US  House  of  Representatives,  and 
the  Comptroller  fjeneral  nf  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  nfit  ^  "niaior  rule"  as 
defined  by  5  U.S.C.  804(2), 

Under  section  307(b)(1)  of  the  Clean 
.\ir  Act,  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  fanuarv'  29.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  November  9,  2001 
David  A.  Ullrich, 
Deputy  Hpgional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthority:  42  US  C  7401  et  seq. 

Subpart  O — Illinois 

2.  Section  52  720  is  amended  bv 
adding  paragraph  (c)(162)  to  read  as 
follows: 

§  52.720    Identification  of  plan . 
•         •  ♦         «         ♦ 

(c)*   •   * 

(162)  On  March  28,  2001.  Illinois 
submitted  revisions  to  volatile  organic 
compound  rules  for  Vonco  Products, 
Incorporated  in  Lake  County,  Illinois. 
The  revisions  consist  of  AS  00-12,  an 
adjusted  standard  to  the  Flexographic 
Printing  Rule,  35  lAC  218.401  (a),  (b), 
and  (c).  The  adjusted  standard 
requirements  include  reducing  the 
allotment  baseline  for  the  Illinois 
market-based  emissions  trading  system, 
maintaining  daily  records,  conducting 
trials  of  compliant  inks,  and  reviewing 
alternate  control  technologies 

(i)  Incorporation  by  reference. 

AS  00-12.  an  adjusted  standard  from 
the  Volatile  Organic  Compound 
emission  limits  applicable  to  Vonco 
Products.  Inc  contained  in  Illinois 
.\dministrative  Code  Title  35: 
Environmental  Regulations  for  the  State 
of  Illinois,  Subtitle  B:  Air  Pollution. 
Chapter  I:  Pollution  Control  Board. 
Subchapter  c:  Emission  Standards  and 


Limitations  for  Stationary  Sources,  Part 
218.401  (a),  (h),  and  (c).  Effective  on 
January  18,  2001. 

(ii)  Cjther  material, 

(A)  November  14,  2001,  letter  from 
Dennis  A.  Lawler,  Manager,  Division  of 
Air  Pollution  Control,  Illinois 
Environmental  Protection  Agency  to  Jay 
Bortzer,  Chief,  Regulation  Development 
Section,  Air  and  Radiation  Division, 
USEPA.  Region  5,  indicating  that  the 
effective  date  of  the  adjusted  standard 
for  Vonco  Products,  Inc.  AS  00-12,  is 
January  18,  2001,  the  date  that  AS  00- 
12  was  adopted  by  the  Illinois  Pollution 
Control  Board. 
[FR  Doc.  01-29655  Filed  11-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  0142-11423,  FRL-7110-5] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Missouri.  This 
approval  pertains  to  revisions  to  a  rule 
which  restricts  emissions  of  particulate 
matter  from  industrial  processes.  The 
effect  of  this  approval  is  to  ensure 
Federal  enforceability  of  the  state  air 
program  rules  and  to  maintain 
consistency  between  the  state-adopted 
rules  and  the  approved  SIP. 
DATES:  This  direct  final  rule  will  be 
effective  January  29,  2002  unless  EPA 
receives  adverse  comments  by 
December  31,  2001,  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protechon  Agency.  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 


SUPPLEMENTARY  INFORMATION 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP' 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  this  action? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA,  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federallv- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP 
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Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference."  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarilv 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  .section  304  of 
the  CAA 

What  Is  Being  Addressed  in  This 
Document? 

On  October  24.  2001.  we  received  a 
request  from  the  Missouri  Department  of 
Natural  Resources  to  approve  as  an 
amendment  to  the  Missouri  SIP 
revisions  to  rule  10  CSR  10-6,400. 
Restriction  of  Emission  of  Particulate 
Matter  From  Industrial  Processes. 

The  underlying  rule  generallv 
establishes  particulate  matter  emission 
limits  for  industrial  processes  through 
the  use  of  process  weight  rate  tables  and 
process  emission  calculations.  The 
emission  limits  were  approved  into  the 
SIP  a  number  of  years  ago.  In  acting  on 
the  revisions  to  the  rule  discussed 
below.  EPA  has  not  reevaluated  the 
emission  limits  to  determine  their 
adequacy  with  respect  to  attainment  and 
maintenance  of  the  NAAQS,  However. 
EPA  believes  that  the  revisions  to  the 
rule  discussed  below  are  approvable 
because  they  strengthen  the  underlying 
rule. 

The  state  has  revised  its  existing  SIP 
approved  rule  with  the  following 
revisions.  Section  (1),  applicability 
requirements,  was  clarified  bv 
specifically  listing  certain  exemption 
categories  in  the  rule.  Also,  section 
(1)(C)  was  added,  which  states  that  if 
another,  more  stringent  state  rule 
applies  to  particulate  matter  emission 
units,  then  this  rule  does  not  applv 

In  the  definitions  section  of  the  rule, 
paragraph  (2)(B)(1)  was  added  to  fully 
explain  the  definition  of  process  weight. 
In  subsection  (2)(C).  language  was 
deleted  in  order  for  the  definition  of  a 
jobbing  cupola  to  be  the  same 
throughout  the  state. 

In  paragraph  (3)(A)(3),  relating  to 
calculating  compliance  with  the 


emission  limits  when  a  contro]  device  is 
used,  language  was  added  which 
provides  that  the  control  equipment 
must  be  required  by  an  enforceable 
restriction.  This  will  help  ensure  that 
circumvention  of  the  rule  does  not 
occur 

Finally,  section  (4).  reporting  and 
recordkeeping,  was  added  This  section 
requires  that  records  of  anv  tests 
performed  to  determine  the  amount  of 
particulate  matter  emitted  from  a  unit 
shall  be  kept  on-site  and  available  for 
inspection  for  five  years 

The  revised  rule  was  adopted  bv  the 
Missouri  Air  Conser\ation  Commission 
on  April  26.  2001.  and  became  effective 
on  September  .30.  2001 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SEP  submissions 
in  accordance  with  40  CFR  51.102,  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  action,  the  revision  meets 
the  substantive  SIP  requirements  of  the 
CAA.  including  section  110  and 
implementing  regulations 

What  Action  Is  EPA  Taking? 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  is  severed 
from  the  remainder  of  the  rule.  EPA  mav 
adopt  as  final  those  provisions  of  the 
rule  that  are  not  the  subject  of  an 
adverse  comment. 

.Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulator}'  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  Mav 
22,  2001),  This  action  merely  appro\es 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator)-  Flexibility 


Act  (5  U.S.C,  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9.  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  go\  ernment.  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  raerety 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA,  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntar>  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  .^ir  .Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  Ptseq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator*  Enforcement 
Fairness  Act  of  1996.  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
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c:(ip\'  of  the  rule,  tf)  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  rontaining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  I '  S  House  of  Representatives,  and 
the  C^omptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  da\s  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  .Appeals  for  the  appropriate 
circuit  by  January  29,  2002.  Filing  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finalitv  rif  this  rule  for  the 


purposes  gf  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Lead,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  .November  17,  2001 
William  W.  Rice. 

Acting  Regional  Administrator.  Region  7. 

Chapter  1.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

EPA— Approved  Missouri  Reguumions 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

2,  In  ^  ,52. 1320(c)  the  table  is  amended 
under  Chapter  6  by  revising  the  entry 
for    10-6  400"  to  read  as  follows: 

§52.1320    Identification  of  plan. 

*  »  •  *  * 

(c)  •   *   * 


Missouri  citation 


Title 


State  effec- 
tive date 


EPA  approval 
date 


Explanation 


Missouri  Department  of  Natural  Resources 

- — I : 


Chapter  6— Air  Quality  Standards.  Definitions.  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  regulations  for  the  State  of 

Missouri 


10-6  400 


Restnction  of  ETiisslon  of  Particulate  Matter  From  Industrial  Processes 


09/30/01 


11/30/01 


iFR  Doc  01-29650  Filed  11-29-01;  8:45  am) 

WLLING  CODE  6560~50-P 


ENVIRONME^fTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN122-1a:FRL-7107-9] 

Approval  and  Promulgation  of 
ImpleiDentation  Plans;  Indiana 

AGENCY:  Envimnmental  Protection 

Agencv  (EPA) 

ACTION:  Direct  final  rule. 


summary:  The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  a  revised  opacitv  rule  on 
October  21.  1999.  as  a  requested 
revision  to  its  State  Implementation 
Plan  (SIP)  The  revisions  amend 
portions  of  Indiana's  opacitv  rule 
concerning  the  startup  and  shutdown  of 


operations,  terminology  used  in 
discussing  averaging  periods,  time 
periods  for  temporary  exemptions. 
alternative  opacity  limits,  and  conflicts 
between  visible  emission  readings  and 
continuous  opacity  monitor  (COM)  data. 

A  major  new  component  of  this  rule 
authorizes  the  State  to  incorporate 
source-specific  startup  and  shutdown 
provisions  into  federally  enforceable 
operating  permits  for  certain  utility 
boilers,  as  long  as  those  provisions  fall 
within  a  range  established  in  the  rule. 
Indiana  provided  a  modeling  analvsis 
showing  that  the  revised  startup  and 
shutdown  provisions  will  not  have  an 
adverse  impact  on  air  quality.  In 
addition,  the  revisions  clarifying 
averaging  periods  and  resolving 
conflicts  between  monitored  and  visual 
opacity  readings  will  aid  enforcement  of 
the  opacity  rule. 

DATES:  This  rule  is  effective  on  January 
29,  2002.  unless  the  EPA  receives 
relevant  adverse  written  comments  by 
December  31,  2001.  If  adverse  comment 


is  received,  the  EPA  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18I),  U.S. 
Environmental  Protection  Agencv, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone: 
(312)886-6524. 
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SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,  "  "us,  "  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  is  the  EPA  approving? 

II.  What  are  the  changes  from  the  current 

rules? 

A.  Provisions  for  utility  boilers. 

B.  Conflicts  between  COM  data  and  visual 
opacity  readings. 

C.  Clarification  of  averaging  periods. 

D.  Temporary'  alternate  opacity  limitations 
for  non -boiler  sources. 

E.  Opacity  limit  exemptions  for  Title  V 
sources. 

III.  What  is  the  EPA's  analysis  of  the 

supporting  materials? 

IV.  What  are  the  environmental  effects  of 

these  alternate  limits  in  326  lAC  5-1-3? 

V.  What  rulemaking  action  is  the  EPA  taking? 

VI.  .^dministrative  requirements 

I.  What  Is  the  EPA  Approving? 

The  EP.A  is  approving  revisions  to 
Indiana's  opacity  rule  IDEM  submitted 
this  revised  opacitv  regulation  to  the 
EPA  on  October  21.  1999.  as  a  requested 
revision  to  its  SIP.  The  revisions  address 
applicable  requirements  concerning  the 
startup  and  shutdown  of  operations,  the 
terminology  used  in  discussing 
averaging  periods,  time  periods  for 
temporarv  exemptions,  alternative 
opacity  limits,  and  conflicts  between 
visible  emission  readings  and  COM 
data.  The  boiler  startup  and  shutdow  n 
revisions  satisfv-  the  Clean  Air  Act 
requirements  and  the  EPA  policv  on 
such  provisions.  Other  rule  revisions 
aid  the  enforcement  of  the  opacitv  rules 

II.  What  Are  the  Changes  From  the 
Current  Rules? 

The  State's  submission  revises  several 
sections  of  Indiana's  opacity  rule.  326 
lAC  Article  5.  The  revisions  involve 
permanent  alternati\  e  opacitv  limits 
(AOLs)  for  utility  boilers,  conflicts 
between  COM  data  and  visible  emission 
readings,  clarification  of  averaging 
periods,  temporary  AOLs  for  non-boiler 
sources,  and  exemptions  for  sources 
with  consolidated  Title  V  permit  limits. 

A.  Provisions  for  Utility  Boilers 

The  major  new  component  of  these 
revisions  allows  certain  utility  boilers  to 
obtain  source-specific  AOLs  during 
startup  and  shutdown  periods  in  their 
federally  enforceable  operating  permits 
The  AOL  must  fall  within  a  range 
established  in  the  rule,  326  lAC  5-1- 
3(e).  This  provision  is  for  power  plants 
using  coal-fired  boilers  and  electrostatic 
precipitators  (ESPs) 


B.  Conflicts  Between  COM  Data  and 
Visual  Opacity  Readings 

The  current  SIP  version  states  that  if 
there  is  a  conflict  between  opacity 
readings  recorded  by  a  COM  and  those 
taken  by  a  human  obser\er.  the  COM 
data  will  prevail.  The  EPA  requested 
this  rule  be  revised  to  make  enforcement 
easier.  Indiana  revised  the  rule.  326  L\C 
5-l-4(b),  to  state  that  data  from  either 
a  COM  or  a  human  obser\'er  mav  be 
used  to  show  a  violation  of  opacity 
limits.  The  basis  for  this  change  is  that 
there  are  certain  instances  in  which 
opacity  readings  from  an  observer  mav 
be  more  accurate  than  those  from  a 
COM.  For  example,  sulfur  m  a  high- 
temperature  gas  stream  exists  in  a 
gaseous  state  inside  a  smokestack  and 
would  not  register  on  a  COM  Once  the 
gas  stream  comes  in  contact  with  the 
atmosphere,  however,  chemical 
reactions  and  cooling  occur,  causing 
visible  emissions  which  can  be  seen  by 
an  observer. 

C.  Clarification  of  Averaging  Periods 

The  current  version  of  this  rule.  326 
LAC  5-1-2.  states  that  the  limits  are  not 
to  be  exceeded   "in  24  conset  utive 
readings"  with  readings  taken  everv  15 
seconds.  The  revised  rule  states  that  the 
limits  are  not  to  be  exceeded  in    anv 
one  6-minute  averaging  period  "  The 
limits  themseh-es  are  unchanged. 
Indiana  made  a  similar  clarification  of 
time  averaging  periods  for  temporarv 
AOLs.  I'nder  326  lAC  5-l-3{al  and  "(b). 
Indiana  may  provide  temporarv  .\OLs  to 
certain  sources  for  startup,  shutdown. 
and  ash  removal.  Both  of  these  revisions 
improve  the  ability  to  enforce  the  rule 
by  making  it  clearer  and  more  consistent 
with  the  opacity  test  method.  The  test 
method  (40  CFR  60.  Appendix  A. 
Method  9)  calls  for  opacity  readings  to 
be  taken  bv  an  observer  everv  1 5 
seconds,  and  for  these  readings  to  be 
averaged  on  a  6-minute  basis. 

D.  Tfmporar,  Alternativp  Opacitv 
Limitations  for  \'on-Boiler  Sources 

New  provisions  in  326  LAC  5-l-3(c) 
authorize  Indiana  to  grant  temporar\' 
.■\OLs  to  non-boiler  sources  These 
sources  now  may  apply  for  a  short-term 
opacity  .AOL  for  startup,  shutdown,  and 
ash  removal  situations   IDEM  will 
submit  any  temporan-  .AOLs  to  the  EP.A 
as  site-specific  SIP  revisions  The  EPA 
will  review  them  for  compliance  with 
Clean  Air  .Act  requirements  and  EP.A 
policy.  This  rule  revision  does  not 
directly  effect  any  SIP  emissions  limits 

E.  Opacity  Limit  Exemptions  for  Title  V 
Sources 

Indiana's  rule  had  pro\  ided  an 
exemption  from  opacity  limits  for  any 


source  with  a  specific  opacity  limit  in 
a  Title  V  permit.  The  rule.  326  lAC  5- 
1-1.  aljowed  sources  to  consolidate 
multiple  limits  into  a  single  limit  in  the 
Title  V  permit.  This  is  known  as 
"streamlining."  The  EPA  had  informed 
Indiana  that  the  exemption  was 
inappropriate  because  it  had 
impermissibly  suggested  that  Title  V 
permits  could  create  SIP  exemptions.  As 
a  result,  Indiana  removed  the  exemption 
from  326  lAC  5-1-1 

III.  What  Ls  the  EPA  s  Analysis  of  the 
Supporting  Materials? 

The  EP.A  used  the  September  20, 
1999  memorandum  entitled   "State 
Implementation  Plans:  Policv  Regarding 
Excess  Emissions  During  Malfunctions. 
Startup,  and  Shutdown  "  to  evaluate  the 
exemptions  provisions  in  326  lAC  5-1- 
3(e).  To  be  approved,  the  provisions 
must  meet  the  seven  requirements  in 
this  memorandum.  The  requirements 
are: 

1.  The  revision  must  be  limited  to 
specific,  narrowly-defined  source 
categories  using  specific  control 
strategies; 

2.  Use  of  the  control  strategy  for  this 
.  source  category  must  be  technically 

infeasible  during  startup  or  shutdown 
periods; 

3.  The  frequency  and  duration  of 
operation  in  startup  or  shutdown  mode 
must  be  minimized; 

4  .As  part  of  its  justification  of  the  SIP 
revision,  the  state  should  analvze  the 
potential  worst-case  emissions  that 
could  occur  durin^e  startup  and 
shutdown. 

5  .All  possible  steps  must  be  taken  to 
minimize  the  impact  of  emissions 
during  startup  and  shutdown  rm 
ambient  air  quality: 

6  .At  ail  times,  the  facility  must  be 
operated  in  a  manner  consistent  with 
good  practice  for  minimizing  emissions; 

7  The  owner  or  operator  s  actions 
during  startup  and  shutdown  periods 
must  be  documented  bv  properly 
signed,  concurrent  operating  logs,  or 
other  rele\'ant  evidence. 

Indiana  has  met  all  seven 
requirements  language  in  Indiana  s 
rules  me«Ms  requirements  three,  fixe,  six, 
and  seven   An  October  10,  2001,  letter 
from  IDEM  states  that  the  AOL  will  only 
be  given  to  22  power  plants  using  coal- 
fired  boilers  with  ESPs  This  satisfies 
the  first  requirement   IDEM  supplied 
technical  documentation  on  the 
infeasibility  of  ESPs  during  startup  and 
shutdown  to  meet  requirement  two. 
Indiana  provided  modeling  analvsis  of 
the  potential  worst  case  emissions  to 
meet  the  fourth  requirement,  as 
discussed  in  section  1\'  below. 
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In  ,i(iditiiin  tn  tho  supporting  material 
fur  the  cxt'inptions  in  H26  lAC  5-l-3(e). 
Indiciiici  provuird  su[)p()rt  for  it.s  other 
opacity  revisions.  Revised  language  in 
326  I  AC  5-1-2  clarifies  the  averaging 
period  for  opacity  level  readings.  The 
averaging  period  is  now  "any  one  (1)  six 
(6)  minute  averaging  period."  The 
former  limit  of  "twenty-four  (24) 
consecutive  readings"  (readings  are 
taken  every  15  seconds)  was  revised  to 
aid  enforcement  of  the  opacity  rules. 
Indiana  also  submitted  revisions  to  326 
i.\C  5-1-3  (a),  and  (b)  which  provide 
sources  short-term  temporary  alternate 
opacity  limits  for  startup,  shutdown, 
and  ash  blowing.  The  AOLs  in  sections 
(a)  will  now  be  granted  for  up  to  "two 
(2)  si.x  (6)  minute  averaging  periods"  in 
any  twenty-four  hour  period. 
Previously,  the  limit  was  stated  as 
"twelve  (12)  continuous  minutes." 
Section  (b)  similarly  changes  a  "six  (6) 
continuous  minutes "  to  "one  (1)  six  (6) 
mmute"  averaging  period.  The  326  lAC 
5-1-3  (a)  and  (b)  revisions  also  aid  rule 
enforcement. 

Indiana  also  revised  326  lAC  5-1-3 
(c)  to  include  non-boiler  sources  located 
outside  of  Lake  County  with  similar 
AOLs  to  those  of  326  lAC  5-1-3  (a)  and 
(b).  Language  in  ^2H  \.\C.  5-1-1  allowing 
an  opacity  limits  exemption  for  any 
source  with  a  specific  opacity  limit  in 
a  Title  V  permit  was  removed.  This 
exemption  was  removed  because  it  had 
impermissiblv  suggested  that  Title  V 
permits  could  create  SIP  exemptions. 

Indiana  held  two  public  hearings  on 
the  opacity  rule  revisions,  giving 
interested  parties  an  opportunitv  to 
comment   It  held  the  first  public  hearing 
on  De(  ember  .1.  1997  and  the  second  on 
lune  3.  1998  Transcripts  of  the  public 
hearing  are  included  in  the  submittal. 
Representatives  from  electric  utilities,  a 
universit\ .  and  a  cement  companv  made 
comments  at  the  hearings.  These 
comments  were  generally  supportive  of 
the  rule  revisions.  There  were  two 
commentors  who  expressed  concern 
about  326  lAC  5-l-4(b).  This  section 
.uldresses  conflicts  between  visual 
npacitv  readings  and  those  taken  with  a 
COM  Indiana  further  revised  this 
section  in  response  to  the  comments. 
Section  5-1 -4(b)  now  states  that  either 
\isual  or  CX)M  readings  mav  be  used. 
The  method  decision  will  be  made 
based  on  whic;h  method  is  determined 
to  be  most  accurate  given  the  case- 
specific  circumstances.  Considering  the 
comments  made  during  the  two 
hearings  and  how  Indiana  addressed  the 
comments,  the  EPA  does  not  anticipate 
receiving  any  adverse  comments  on  this 
matter 


IV.  What  Are  the  Environmental  Effects 
of  These  Alternative  Limits  in  326  lAC 
5-1-3? 

Indiana  submitted  a  modeling 
analysis  aimed  at  assessing  the  worst- 
case  impact  of  the  alternate  limits  in  326 
lAC  5-l-3{e).  This  modeling  analysis 
addresses  the  fourth  requirement  of 
EPAs  September  20.  1999  policy.  Of  the 
22  eligible  facilities.  IDEM  modeled  PSI 
Energy's  power  plant  in  Edwardsport 
because  it  has  the  shortest  stacks  (183 
feet)  and  the  most  significant  impact 
from  building  downwash.  A 
conservative  emissions  rate  was 
calculated  by  estimating  uncontrolled 
emissions  under  full-load  operating 
conditions  for  a  conservative  eight-hour 
startup  period.  IDEM  developed  a 
conservative  estimate  of  background 
concentrations  in  the  area  of  the 
Edwardsport  plant.  It  showed  that 
applicalion  of  this  background  value  to 
the  other  relevant  power  plants  (none  of 
which  is  in  the  Lake  County  non- 
attainment  area)  would  provide  a 
similar  degree  of  conservatism. 

Indiana  used  five  years  of 
meteorological  data.  The  Edwardsport 
modeling  results  show  an  ambient 
particulate  matter  of  lO^m  or  less  in 
diameter  (PM-10)  concentration  of  98.6 
|ig/m ',  well  below  the  24-hour  average 
PM-10  standard  of  150  ng/m*.  Thus. 
IDEM  has  demonstrated  that  the  startup 
and  shutdown  AOL  in  326  lAC  5-1-3  is 
not  exjjected  to  cause  a  violation  of  the 
PM-10  air  quality  standards. 

The  EPA  further  examined  whether 
air  quality  problems  could  arise  from 
multiple  sources  operating  in  startup  or 
shutdown  mode  simultaneously,  With 
one  exception,  the  relevant  power 
plants  are  isolated  from  each  other.  The 
one  exception  is  for  two  facilities  in 
Warrick  County.  Because  the  two 
facilities  are  about  3  kilometers  apart, 
and  because  these  facilities  have 
significantly  higher  stacks  than  the 
Edwardsport  facility,  EPA  is  satisfied 
that  simultaneous  operation  in  startup 
or  shutdown  mode  at  these  two  facilities 
will  not  cause  air  quality  problems.  In 
addition,  because  operation  in  startup  or 
shutdown  mode  (particularly  eight 
hours  of  such  operation)  is  infrequent, 
simultaneous  operation  in  these  modes 
at  more  than  one  source  is  unlikely. 
Consequently,  the  EPA  believes  that 
granting  the  exemption  requested  by 
Indiana  will  not  jeopardize  continued 
attainment  of  the  air  quality  standards. 

V,  What  Rulemaking  Action  Is  the  EPA 

Taking? 

The  EPA  is  approving,  through  direct 
final  rulemaking,  revisions  to  Indiana's 
opacity  rule.  The  revised  regulation 


address  provisions  concerning  the 
startup  and  shutdown  of  operations, 
terminology  used  in  discussing 
averaging  periods,  time  periods  for 
temporan,-  exemptions,  alternative 
opacity  limits,  and  confiicts  between 
visible  readings  and  COM  data. 

We  are  publishing  this  action  without 
a  prior  proposal  because  we  view  these 
as  noncontroversial  revisions  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
serves  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  written 
comments  are  filed.  This  rule  will  be 
effective  on  January  29.  2002  without 
further  notice  unless  we  receive  relevant 
adverse  written  comments  by  December 
31,  2001.  If  the  EPA  receives  adverse 
written  comment,  we  will  publish  a 
final  rule  informing  the  public  that  this 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
The  EPA  does  not  intend  to  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  these 
actions  must  do  so  at  this  time. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator}  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


as  specified  bv  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  And 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999)  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23.  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  .■\ir  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator,-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule  "  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  January  29.  2002. 

Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
e.xtend  the  time  within  w  hich  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements. 

(See  section  307(b)(2).) 
List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .•\ir 
pollution  control.  Incorporation  bv 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  8.  2001. 
Norman  Niedergang, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  7401  et  seq. 

Subpart  P — Indiana 

2.  Section  52.770  is  amended  bv 
adding  paragraph  (c)(146)  to  read  as 
follows: 

§52.770    Identfflcation  of  plan. 


(c)  *   *   * 

(146)  On  October  21.  1999.  Indiana 
submitted  revised  state  opacitv 
regulations.  The  submittal  amends  326 
lAC  5-1-1.  5-1-2.  5-1-3.  5-l-4(b),  and 
5-l-5(b).  The  revisions  address 
provisions  concerning  the  startup  and 
shutdown  of  operations,  averaging 
period  terminology.  temporar>' 
exemptions,  alternative  opacity  limits. 
and  conflicts  between  continuous 
opacity  monitor  and  visual  readings. 

(i)  Incorporation  by  reference. 

Opacity  limits  for  Indiana  contained 
in  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board, 
Article  5:  Opacity  Regulations.  Filed 
with  the  Secretar\-  of  State  on  October 
9.  1998  and  effective  on  November  8, 
1998.  Published  in  22  Indiana  Register 
426  on  November  1,  1998. 
IFR  Doc  01-29M8  Filed  11-29-01;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[IL210-1a:  FRL-7111-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Illinois 

AGENCY:  Environmental  Protection 

A  gene  v  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a 
negative  declaration  submitted  bv  the 
State  of  Illinois  which  indicates  there  is 
no  need  for  regulations  covering 
existing  Small  Municipal  Waste 
Combustors  (MWC)  in  the  State  of 
Illinois.  The  State's  negative  declaration 
regarding  this  categor\'  of  sources  was 
submitted  in  a  letter  dated  June  25, 
2001.  and  was  based  on  a  systematic 
search  of  records  and  permits.  This 
search  resulted  in  the  determination 
that  there  are  no  affected  small  MWC 
units  in  Illinois. 

DATES:  This  rule  is  effective  on  January 
29.  2002.  unless  EPA  receives  adverse 
written  comments  by  December  31. 
2001.  If  adverse  comment  is  received. 
EPA  will  publish  a  timelv  withdrawal  of 
the  rule  in  the  Federal  Register  and 
inform  the  public  that  the  rule  will  not 
take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

A  copy  of  the  negative  declaration  is 
available  for  inspection  at  the  U.S. 
Environmental  Protection  Agenc\'. 
Region  5.  Air  and  Radiation  Division.  7  7 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  (Please  telephone  John 
Paskevicz  at  (312)  886-6084  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  Environmental  Engineer. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  EPA.  Region 
5,  Chicago,  Illinois  60604,  (312)  8fl6- 
6084. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",  "us",  or  "our"  is  used  we  mean 
EPA 

Table  of  Contents 

I.  What  is  the  background  for  this  action? 

II.  Negative  declarations  and  their 
justification. 

III.  EPA  review  of  Illinois'  negative 
declaration. 

IV.  Administrative  Requirements. 


UMI 


I 

59712  Federal  Register/ Vol.  66,  No.  231 /Friday.  November  30,  2001 /Rules  and  Regulations 


I.  What  is  the  Background  for  This 
Action? 

In  Dt'ci-mh.T  2000,  the  EP.^  finalized 
tuo  rult's  tor  iif'w  <ind  oxisting 
commercial  and  industrial  solid  waste 
incinerator  (CISWI)  units  and  small 
NtWC  units.  These  rules  were 
promulgated  based  on  section  111(d) 
diid  section  129  of  the  Clean  Air  Act 
(Act)  Amendments  of  1990.  The  Federal 
rules  include  emission  guidelines  for 
existing  units  and  standards  of 
performance  for  new.  modified  or 
reconstructed  sources.  The  rules  for 
>mdll  MWC;  units  were  published  in  the 
Federal  Register  (jn  December  6.  2000, 
(65  FR  7b,i7H;  under  40  CFR  part  60. 
subpart  BBBB  lEmission  Guidelines  for 
Small  Munu  ipal  Waste  Combustion 
Units  i  Rules  for  new  sources  of  small 
M\\  (^  were  published  in  the  Federal 
Register  on  December  6.  2000.  (65  FR 
76.350)  under  40  CFR  part  60.  subpart 
.■\.-\.\A  (New  Source  Performance 
.Standards  for  New  Small  Municipal 
Waste  Combustion  Units).  The 
regulatory  text  and  other  background 
information  for  these  final  rulemakings 
can  be  accessed  electronically  from  the 
EPA  Technology  Transfer  Network 
website.  For  small  MWC  the  web  site 
address  is:  httpJ/www.epa.gov/ttn/atw/ 
129/mivc/rimwc2.html. 

Provisions  of  sections  11 1  (d)  and  1 29 
require  States  to  either  develop  plans  to 
control  emissions  from  small  MWC  or  to 
report  that  there  are  no  facilities  in  the 
State  as  described  in  the  federal  rule. 
States  in  which  a  designated  existing 
facility  is  operating  a  small  MWC  shall 
submit  to  EPA  a  plan  to  implement  and 
enforce  the  emission  guidelines  or 
submit  a  negative  declaration  letter. 
Section  129  requires  that  the  State  plan 
be  at  least  as  protective  as  the  emission 
guidelines  and  must  provide  for 
compliance  by  the  affected  facilities  no 
later  than  3  years  after  EPA  approves  the 
State  plan,  but  no  later  than  5  years  after 
EPA  promulgates  the  emission 
guidelines.  Sections  111(d)  and  129  also 
reijuire  EPA  to  develop,  implement  and 
enforce  a  Federal  Implementation  Plan 
if  a  State  fails  to  submit  an  approvable 
State  plan.  The  small  MWC  plan  must 
address  regulatory  applicability, 
increments  of  progress  for  retrofit. 
operat(jr  training  and  certification, 
operating  pra(:tic:es,  emission  limits, 
continuous  emission  monitoring,  stack 
testing,  record  keeping,  and  reporting, 
and  requirements  for  air  curtain 
combustors   .St.ites  are  required  to 
follow  the  requirements  of  40  CFR  part 
60.  subpart  B  regarding  the  adoption 
and  submittal  of  State  plans  for 
designated  far  ilities. 


In  addition  to  the  publication  of  the 
emission  guidelines  document.  EPA 
notified  each  of  the  States  of  the 
requirements  listed  in  the  rule.  On 
February  23,  2001,  EPA,  Region  5  asked 
Illinois  to  provide  information  so  EPA 
could  determine  if  the  State  was 
required  to  develop  and  submit  the 
required  plan.  Prompted  by  this  letter, 
the  State  began  a  detailed  review  of  its 
permit  system  and  other  databases  to 
ascertain  the  status  of  small  MWC 
facilities. 

II.  Negative  Declarations  and  Their 
lustification 

The  EPA  does  not  require  States  to 
develop  plans  or  regulations  to  control 
emissions  from  sources  for  which  there 
are  none  present  in  the  State  (40  CFR 
62.06).  If  it  is  thought  that  Uiis  might  be 
the  case,  the  State  carefully  examines  its 
emissions  inventory'  and  operating 
permits  before  initiating  the  planning 
and  regulation  development  process.  If 
a  careful  examination  of  the  emissions 
inventory'  finds  no  sources  for  a 
particular  source  category,  then  the 
State  prepares  and  submits  to  EPA  a 
negative  declaration  stating  there  are  no 
sources  in  the  State  for  that  source 
category.  This  is  done  in  lieu  of 
submitting  a  control  strategy. 

On  June  25,  2001 ,  the  State  of  Illinois 
submitted  to  EPA  a  negative  declaration 
regarding  the  need  for  a  regulation 
covering  small  MWC.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  evaluated  the  applicability 
criteria  in  the  final  emission  guidelines 
(subpart  BBBB  60.1550  through 
60.1565)  and  searched  the  standard 
industrial  classification  codes  (SIC) 
4953  and  9511.  These  source  types  were 
used  as  typical  examples  of  potentially 
affected  sources  as  we  reported  in  65  FR 
76378.  The  State  also  included,  in  its 
search,  other  unspecified  types  of 
potentially  affected  sources  which  are 
not  classified  with  SICs.  These  are 
referericed  by  their  source  classification 
codes  as  solid  waste  disposal  by 
incineration. 

The  search  resulted  in  a  preliminary 
list  of  437  sources  of  potentially  affec:ted 
incinerator  units  in  the  State.  lEPA  then 
examined  the  permit  information  for 
each  of  the  incinerator  or  combustor 
units  for  typo  of  waste,  maximum 
operating  rate  and  capabilities.  None  of 
the  units  exceeded  the  35  tons  per  day 
cut  off  capacity  for  municipal  solid 
waste.  The  lEPA  concluded  that  there 
were  no  affected  small  MWC  units  in 
Illinois. 

This  conclusion  is  consistent  with  the 
conclusion  drawn  by  EPA  in  its  nation- 
wide inventory  of  small  MWC.  In  its 


review.  EPA  did  not  find  anv  small 
MWC  sources  in  Illinois.  (65  FR  76382) 

III.  EPA  Review  oflllinois'  Negative 
Declaration 

EPA  has  examined  the  State's 
negative  declaration  regarding  the  lack 
of  need  for  a  reguhition  controlling 
emissions  from  small  MWCs.  EPA 
agrees  there  are  no  unregulated  small 
incinerators  in  Illinois  which  would 
require  the  adoption  of  rules  to  control 
this  source  category'.  If  a  new  source 
chooses  to  locate  in  this  area,  it  would 
be  required  to  comply  with  new  source 
review  requirements  published  for  small 
MWC  on  December  6.  2000  (65  FR 
76350),  If,  at  a  later  date,  an  existing 
small  MWC  unit  is  identified  in  the 
State,  a  Federal  Implementation  Plan 
implementing  the  emission  guidelines 
contained  in  Subpart  BBBB  will 
automatically  apply  to  that  MWC  unit 
until  the  State's  plan  is  approved. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  to  approve  the  State  negative 
declaration  should  adverse  written 
comments  be  filed  This  action  will  be 
effective  without  further  notice  unless 
EPA  receives  relevant  ad\'erse  written 
comment  by  December  31,  2001.  Should 
EPA  receive  such  comments,  it  will 
publish  a  final  rule  informing  the  public 
that  this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  lanuary  29.  2002. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a    significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  bv  state  law. 
.•\ccordingly.  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
pf  seq.).  Because  this  rule  approves 
Illinois'  declaration  that  there  are  no 
small  MWCs  located  in  Illinois  which 
would  be  subject  to  an  MWC  regulation 
if  one  were  adopted.  Therefore,  the  State 
does  not  need  to  adopt  a  MWC 
regulation.  Any  new  MWCs  built  in 
Illinois  will  be  subject  to  New  Source 
Performance  Standards.  Because  this 
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rule  approves  state  negative  declarations 
and  does  not  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.xecutive  Order  13132  (64  FR  43255. 
August  10.  1999),  because  it  merely 
approves  a  state  declaration  that  a  rule 
implementing  a  federal  standard,  is 
unnecessary  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary-  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U'.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary- 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  e.xamining  the 
takings  implications  of  the  rule  in 
accordance  with  \he  .\Attornev 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings®  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory' 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agencv 
promulgating  the  rule  must  submit  a 
rule  report,  yvhich  includes  a  copy  of 
the  rule,  to  each  House  of  the  Corigress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule    as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  January  29.  2002 
unless  EPA  receives  adverse  written 
comments  by  December  31.  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  revieyv  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January-  29,  2002. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14,  2(K)1. 

Norman  Niedergang, 

Acting  Deputy  Regional  Administrator. 
Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  62,  chapter  1,  title  40  of 
the  Code  of  Federal  Regulations  is 

amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O — Illinois 

2.  A  new  center  heading  and 

§  62.3335  are  added  to  read  as  follows: 


EMISSIONS  FROM  SMALL 
MUNICIPAL  WASTE  COMBUSTION 
UNITS  WITH  THE  CAPACm'  TO 
COMBUST  AT  LEAST  35  TONS  PER 
DAY  OF  MUNICIPAL  SOLID  WASTE 
BUT  NO  MORE  THAN  250  TONS  PER 
DAY  OF  MUNICIPAL  SOLID  WASTE 
AND  COMMENCED  CONSTRUCTION 
ON  OR  BEFORE  AUGU.ST  30   iqqq 

§62.3335    Identification  of  plan — negative 
declaration. 

On  June  25.  2001 ,  the  State  of  Illinois 
certified  to  the  satisfaction  of  the  United 
States  Environmental  Protection  Agency 
that  no  major  sources  categorized  as 
small  Municipal  Waste  Combustors  are 
located  in  the  State  oflllinois. 

IFR  Do(    (n-J0--4  Filed  11-29-01;  8:4.5  am) 
BILUNG  COOE  e560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-7110-^] 

Minnesota;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  on 
the  State  of  Minnesota's  application  for 
final  approval, 

summary:  The  State  of  Minnesota  has 
applied  for  approval  of  its  Underground 
Storage  Tank  Program  for  petroleum  and 
hazardous  substances  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRAl.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Minnesota's  application 
and  has  reached  a  final  determination 
that  Minnesota's  Underground  Storage 
Tank  Program  for  petroleum  and 
hazardous  substances  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus,  the  EPA  is  granting 
final  approval  to  the  State  of  Minnesota 
to  operate  its  Underground  Storage  Tank 
Program  for  petroleum  and  hazardous 
substances 

EFFECTIVE  DATE:  Final  approval  for  the 
State  of  Minnesota's  Underground 
Storage  Tanks  Program  shall  be  effective 
on  December  31 ,  2001 . 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Andrew  Tsr.hampa.  Chief.  L  nderground 
Storage  Tank  Section,  U.S.  EPA,  Region 
5,  77  West  Jackson  Blvd.,  Chicago, 
Illinois,  Telephone:  (312)  886-6136. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCR,'\J 
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authorizes  the  Environmental  Protection 
Agency  (EPA)  to  approve  State 
Underground  Storage  Tank  Programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  Underground  Storage  Tank 
(UST)  Program.  To  qualify  for  final 
authorization,  a  State's  Program  must: 
(1)  Be  "no  less  stringent"  than  the 
Federal  Program  for  the  seven  elements 
set  forth  at  RCRA  Section  9004(a)  (1) 
through  (7);  and  (2)  provide  for  adequate 
enforcement  of  compliance  with  UST 
standards  of  RCFL^  Section  9004(al 
Note  that  RCR,-\  Sections  900.5  (on 
information-gathering)  and  9006  (on 
Federal  enforcement)  by  their  terms 
apply  even  in  States  with  Programs 
approved  by  the  EPA  under  RCRA 
Section  9004.  Thus,  the  Agency  retains 
its  authoritv  under  RCR.^  Sections  9005 
and  9006.  42  U.S.C.  699ld  and  6991e. 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  States  With  respect  to  such 
an  enforcement  action,  the  Agency  will 
relv  on  Federal  sanctions.  Federal 
inspe'ction  authorities,  and  Federal 
procedures  rather  than  the  State 
authorized  analogues  to  these 
provisions 

On  May  11.  2000,  the  State  of 
Minnesota  submitted  an  official 
application  to  obtain  final  program 
approval  to  administer  the  Underground 
Storage  Tank  Program  for  petroleum  and 
hazardous  substances.  On  August  6. 
2001.  the  EP.-\  published  a  tentative 
decision  announcing  its  intent  to  grant 
Minnesota  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  appro\al  appears  at  66  FR  40954— 
40957,  August  6.  2001. 

Along  with  the  tentative 
determination,  the  EPA  announced  the 
availabilitv  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  The  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  the 
public  hearing  for  lack  of  public 
interest.  Since  there  was  no  public 
request,  the  public  hearing  was 
cancelled.  No  public  comments  were 
received  regarding  the  EPAs  approval 
of  Minnesota's  Underground  Storage 
Tank  Program 

The  State  of  Minnesota  is  not 
approved  to  operate  the  Underground 
Storage  Tank  Program  in  Indian  Country 
within  the  States  borders 

B.  Decision 

I  conclude  that  the  State  of 
Minnesota's  application  for  final 
program  approval  meets  all  of  the 
statutorv'  and  regulator;'  requirements 
established  by  Subtitle  1  of  RCRA. 
Accordingly,  Minnesota  is  granted  final 


approval  to  operate  its  Underground 
Storage  Tank  Program  for  petroleum  and 
hazardous  substances.  The  State  of 
Minnesota  now  has  the  responsibility 
for  managing  all  regulated  underground 
storage  tank  facilities  within  its  border 
and  carrying  out  all  aspects  of  the 
Underground  Storage  Tank  Program 
except  with  regard  to  Indian  Country 
where  the  EPA  will  have  regulatory- 
authority.  Minnesota  also  has  primary 
enforcement  responsibility,  although  the 
EPA  retains  the  right  to  conduct 
enforcement  actions  under  Section  9006 
of  RCRA. 

C.  Administrative  Requirements 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State.  Local, 
and  Tribal  Governments  and  the  private 
.sector.  Under  Section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "'Federal  mandates"  that  may 
result  in  expenditures  to  State,  Local, 
and  Tribal  Governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed. 
Section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costlv,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  Section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
Governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
Officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 


Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  Local  or  Tribal  Governments  or 
the  private  sector.  The  UMRA  generally 
excludes  from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  participation  in  a  voluntary 
Federal  program.  Minnesota's 
participation  in  the  EPA's  State  Program 
approval  process  under  RCRA  Subtitle  I 
is  voluntary.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

In  addition,  the  EPA  has  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
.\lthough  small  governments  may  own 
and/or  operate  underground  storage 
tanks,  they  are  already  subject  to  the 
regulatory  requirements  under  the 
existing  State  requirements  that  the  EPA 
is  now  approving  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
action.  Thus,  the  requirements  of 
Section  203  of  the  UMRA  also  do  not 
apply  to  today's  rule. 

Regulatory  Flexibility  Act  (RFA)  (as 
Amended  by  the  Small  Rusiness 
Regulator^'  Enforcement  Fairness  Act  of 
1996  ISRREFA).  5  U  S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  fiexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rule  making  requirements 
under  the  Administrative  Procedure  Act 
or  anv  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  as  specified  in  the  Small 
Business  Administration  regulations:  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  action  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  own  and/or  operate 
underground  storage  tanks  are  already 
subject  to  the  State  underground  storage 
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tank  requirements  which  the  EPA  is 
now  approving.  This  action  merelv 
approves  for  the  purpose  of  RCRA 
Section  9004  those  existing  State 
Requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  todav's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13045  (Children  s  Health) 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks."  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant  "  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  mav  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agencv. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  Executive  Order  13045  because  it 
approves  a  State  program. 

Compliance  With  Executive  Order 
13175  (Consultation  and  Coordination 
with  Indian  Tribal  Governments! 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 


Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  Tribal  Officials  in  the  development 
of  regulatory  policies  that  have  Tribal 
implications. '■  "Policies  that  have  Tribal 
implications'"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "subslantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  Tribes,  or 
on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes  '" 
This  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  Governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 
Minnesota  is  not  approved  to 
implement  the  RCRA  Underground 
Storage  Tank  Program  in  Indian 
Country.  This  action  has  no  effect  on  the 
Underground  Storage  Tank  Program  that 
the  EPA  implements  in  the  Indian 
Country  within  the  State.  Thus, 
Executive  Order  13175  does  not  appiv 
to  this  rule. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132.  entitled 
"Federalism  "  (64  FR  43255.  August  10. 
1999).  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  Local  Officials  in  the  development 
of  regulatory  policies  that  have 
Federalism  implications."  "Policies  that 
have  Federalism  implications  "  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government  "' 

Under  Section  6  of  Executive  Order 
13132.  the  EPA  may  not  issue  a 
regulation  that  has  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  Local 
Governments,  or  EPA  consults  with 
State  and  Local  Officials  early  in  the 
process  of  developing  the  proposed 
regulation  The  EPA  also  may  not  issue 
a  regulation  that  has  Federalism 
implications  and  that  preempts  State 


law  unless  the  Agency  consults  with 
State  and  Local  Officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  Federalism 
implications.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government,  as  specified  in 
Executive  Order  13132.  because  it 
affects  only  one  State  This  action 
simply  provides  the  EPA  approval  of 
Minnesotas  voluntary  proposal  for  its 
State  Underground  Storage  Tank 
Program  to  operate  in  lieu  of  the  Federal 
Underground  Storage  Tank  Program  in 
that  State  Thus,  the  requirements  of 
Section  6  of  the  Executive  Order  do  not 
apply 

\ational  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  §  12(d)  115  U.S.C,  272)  directs 
the  EPA  to  use  voluntary  consensus 
standards  in  its  regulaton-  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntar>'  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  ronsen.sus  standards 
bodies.  The  NTT.^A  directs  the  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary'  consensus  standards 

This  action  does  not  involve  technical 
standards  Therefore,  the  EPA  did  not 
consider  the  use  of  anv  voluntary 
consensus  standards 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq  .  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  rcKjuirements  upon  the 
regulated  community. 

Executive  Order  13211  (Energy  Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22,  2001)  because 
it  is  not  a  significant  regulaton-  action 
under  Executive  Order  12866. 
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List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection, 
Administrative  practice  and  procedure. 
Hazard(5us  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  This  iiotii:e  is  issued  under  the 
authority  of  Section  9004  of  the  Solid  Waste 
Disposal  Art  as  amended  42  U.S.C.  6912(a), 
R974(b).  6991r. 

Dated:  November  14,  2001. 
Norman  Nieder^ang, 
Acting  Regional  Administrator.  Region  V. 
IFRDoc.  01-29778  Filed  ll-2»-01;  8:45  ami 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7109-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  notice  of  deletion  of 
the  Fort  Devens-Sudbur>'  Training 
Annex  Superfund  Site  from  the  National 
Priorities  List. 

summary:  EPA-New  England  is 
publishing  a  direct  final  notice  of 
deletion  of  the  Fort  Devens-Sudbury 
Training  Annex  Superfund  Site  (Site), 
located  in  Stow,  Sudbury,  Maynard,  and 
Hudson,  Massachusetts,  from  the 
National  Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  This  direct  final  notice  of 
deletion  is  being  published  by  EPA  with 
the  concurrence  of  the  Commonwealth 
of  Massachusetts,  through  the 
Department  of  Environmental  Protection 
(MADEP)  because  EPA  has  determined 
that  all  appropriate  response  actions 
under  CERCLA  have  been  completed 
and,  therefore,  further  remedial  action 
pursuant  to  CERCLA  is  not  appropriate. 
DATES:  This  direct  final  deletion  will  be 
effective  January  29,  2002  unless  EPA 
receives  adverse  comments  by 
December  31.  2001.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  deletion  in  the  Federal 
Register  informing  the  public  that  the 
deletion  will  not  tJike  effect. 


ADDRESSES:  Comments  may  be  mailed  to 
Christine  Williams,  Remedial  Project 
Manager.  U.S.  Environmental  Protection 
Agencv-New  England,  One  Congress 
Street.'Suite  1100  (HBT).  Boston, 
Ma.ssachusetts  02114-2023,  (617)  918- 
1384,  Fax  (617)  918-1291,  e-mail: 
williams.christine@epa.gov 

Information  Repository: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repository 
located  at:  Devens — RFTA,  by 
appointment  only  Monday  through 
Friday  8  am  to  5  pm,  (978)  796-3835  or 
(978) 796-2205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Williams,  Remedial  Project 
Manager.  U.S.  Environmental  Protection 
Agency,  One  Congress  Street,  Suite  1100 
(HBT),  Boston,  Massachusetts  02114- 
2023,  (617) 918-1384,  Fax (617) 918- 
1291,  e-mail: 
willia  ms.christine@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 


I.  Introduction 

EPA-New  England  is  publishing  this 
direct  final  notice  of  deletion  of  the  Ft- 
Devens  Sudbury  Training  Annex 
Superfund  Site  from  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  affective  January  29,  2002  unless 
EPA  receives  adverse  comments  by 
December  31 ,  2001  on  this  notice  or  the 
parallel  notice  of  intent  to  delete 
published  in  the  Proposed  Rules  section 
of  today's  Federal  Register.  If  adverse 
comments  are  received  within  the  30- 
day  public  comment  period  on  this 
notice  or  the  notice  of  intent  to  delete, 
EPA  will  publish  a  timely  withdrawal  of 
this  direct  final  notice  of  deletion  before 
the  effective  date  of  the  deletion  and  the 
deletion  will  not  take  effect.  EPA  will, 
as  appropriate,  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 


comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  the  Ft- 
Devens  Sudbury  Training  Annex 
Superfund  Site  and  demonstrates  how  it 
meets  the  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  the  site 
from  the  NPL  unless  adverse  comments 
are  received  during  the  public  comment 
period. 

II.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  has  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate;  or 

(iii)  The  remedial  investigation  (RI) 
has  showTi  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measvues  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL. 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure.  CERCLA  section  121(c).  42 
U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensiu-e  that  the  action 
remains  protective  of  public  health  and 
the  environment.  In  the  case  of  this  Site, 
a  five-year  review  is  necessary  since  all 
hazardous  substances,  pollutants  and 
contaminants  have  not  been  removed 
from  the  Site,  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  hazard  ranking 
system. 

In  the  case  of  the  Ft.  Devens  Sudbury 
Training  Aiuiex.  the  selected  remedies 
are  protective  of  human  health  and  the 
enviroiunent.  The  Army  will  maintain 
the  landfill  cover  and  will  perform  long- 
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term  groundwater  monitoring.  The  first 
five-year  review  was  conducted  by  EPA, 
the  Commonwealth  of  Massachusetts 
Department  of  Environmental 
Protection,  and  the  Army  this  year 
(2001).  Copies  are  located  at  the 
Repository  previously  noted.  The 
remedies  were  deemed  protective. 
Reviews  will  be  conducted  every  five 
years  hereafter. 

in.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  the 
Commonwealth  of  Massachusetts  on  the 
deletion  of  the  Site  from  the  NPL  prior 
to  developing  this  direct  final  notice  of 
deletion. 

(2)  The  Commonwealth  of 
Massachusetts  concurred  with  the 
deletion  of  the  Site  from  the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  the  availability  of  the  parallel 
notice  of  intent  to  delete  published 
today  in  the  Proposed  Rules  section  of 
the  Federal  Register  is  being  published 
in  a  major  local  newspaper  of  general 
circulation  at  or  near  the  Site  and  is 
being  distributed  to  appropriate  federal, 
state  and  local  government  officials  and 
other  interested  parties;  the  newspaper 
notice  announces  the  30-day  public 
comment  period  concerning  the  notice 
of  intent  to  delete  the  Site  from  the  NTL. 

(4)  The  EPA  places  copies  of  the 
documents  supporting  the  deletion  in 
the  Site  information  repository 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  action,  EPA  will  publish 
a  timely  notice  of  withdrawal  of  this 
direct  final  notice  of  deletion  before  its 
effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  futiu^  response  actions, 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  followring  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL; 


Site  Location 

The  Ft.  Devens  Sudbury  Training 
Annex  (Site)  lies  in  Middlesex  County, 
Massachusetts,  20  miles  west  of  Boston, 
and  occupies  approximately  2.300  acres 
within  the  towns  of  Hudson.  Stow. 
Maynard,  and  Sudbury   The  combined 
population  of  these  four  towns  is 
approximately  50.000.  The  remaining 
area  of  contamination  (A7)  is  located  on 
the  northern  boundar>-  of  the  Annex, 
adjacent  to  the  Assabet  River  and  within 
the  boundaries  of  the  town  of  Stow. 
Where  developed  land  is  adjacent  to  the 
Annex,  it  is  residential.  Green  Meadow 
elementary  school  is  approximately 
1 ,000  feet  northeast  of  the  Annex 
boundary  and  Maynard  High  School 
2,000  feet  northeast. 

Site  Background  and  History 

The  Site  was  established  as  an  Armv 
ammunition  storage  point  during  WW  II 
and  since  then  has  been  used  for 
ordnance  research  and  development, 
materials  research,  and  troop  training. 
Research  and  development  stopped  in 
1982  and  there  has  been  no  training 
allowed  since  1992.  The  Army  stored 
PCB  transformers  from  at  least  1982  to 
1985  at  the  Site.  In  1985,  a  transformer 
was  found  to  have  been  leaking  due  to 
a  bullet  hole  An  estimated  100  to  200 
gallons  of  PCB  oil  were  released  onto 
the  ground.  In  1986  the  Army  released 
the  first  remedial  investigation  focusing 
on  1 1  other  areas  of  concern  across  the 
Site  The  Site  was  placed  on  the  EPA 
National  Priorities  Lisr(NPL)  as  a 
Superfund  Site  in  1990  due  to  the 
known  releases  and  in  May  1991  the 
Army  signed  an  Interagency  Agreement 
with  the  EPA  stipulating  that  site 
investigations  (SI)  and  cleanup  actions 
would  follow  CERCLA/Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  under  the  regulatory  guidance 
of  the  National  Contingency  Plan  (NCP) 
40  CFR  part  300  A  Technical  Review 
Committee  (TRC)  was  formed  at  this 
time  also  to,  in  part,  provide  a  forum  for 
discussion  of  citizens'  concerns. 

In  1995  the  Site  was  placed  on  the 
Base  Realignment  and  Closure  (BRAC 
95)  list.  The  Site  is  planned  to  be 
transferred  in  three  parts  to  (1)  the 
United  States  Fish  and  Wildlife  Service 
(F&WS)  (2,205.2  acres),  (completed),  (2) 
U.S.  Air  Force  (AF)  (4.148  acres)  (under 
negotiation),  and  (3)  the  Federal 
Emergency  Management  Agency 
(FEMA)  (71.525  acres)  (under 
negotiation)  Puffer  Pond 
(approximately  24  acres),  which  is 
defined  by  Massachusetts  law  to  be  a 
Great  Pond  (i.e.,  a  natural  pond  with  an 
area  of  20  acres  or  more),  is  owned  by 
the  Commonwealth  of  Massachusetts 


and  wholly  located  within  property 
transferred  to  United  States  Fish  and 
Wildlife  Service 

The  Site  consists  of  five  operable 
units  (OU): 

0U1-A7,  the  Old  Gravel  Pit  Undfill. 
is  about  2  acres  in  extent  within  a 
fenced  area  of  10  acres.  It  was  used  as 
a  dump  for  general  refuse,  demolition 
debris,  and  chemical  lab  waste  disposal. 
The  lab  waste  area  was  limited  to  a  pit 
of  about  5.000  sq.  ft  General  refuse  was 
reportedly  buried  at  shallow  depths 
since  1941.  with  occasional  burning  to 
reduce  volume.  A"  was  also  used  by  the 
public  for  unauthorized  surface 
dumping  during  the  1970's.  until  accss 
was  restricted.  This  landfill  was  capped 
in  1997. 

OU2-A9.  the  Petroleum.  Oil  and 
Lubricants  (POL)  Burn  .\rea.  was  used 
from  the  1950'stothe  1980s  for  testing 
flame-retardant  clothing  and  bv  the 
Massachusetts  Fire  Fighting  Academy 
(MFFA)  During  the  fire  training  two 
unlined  trenches  were  filled  with  water, 
topped  off  with  fuel  oil  and  ignited  In 
1988  approximately  1.100  yards  of 
contaminated  soil  were  excavated  and 
removed  from  these  training  trenches 
and  transported  to  a  hazardous  waste 
facility  An  underground  storage  tank 
was  also  removed  from  this  area, 

OU3-A4.  Waste  Dump,  contains  a 
surface  dump  and  a  building  foundation 
dated  to  the  late  1600's  The  site 
reportedly  was  used  for  the  burial  of 
unidentified  chemical  wastes  and 
drums  over  a  three  to  four  year  period 
from  the  late  1960s  to  earlv  1970s 

OU4-P1 1  and  Pi  3 ,  Building  T405 
Dump  Area  and  Massachusetts  Fire 
Fighting  Academy  (MFFA).  P-11  and  P- 
13  areas  were  used  for  ordnance 
research  and  development;  laboratory 
research  on  foamed  plastics,  organic 
chemicals,  flame  testing,  meteorological 
projects,  insecticide  and  rodenticide 
research;  and  training  of  Massachusetts 
State  Police,  Massachusetts  Air  National 
Guard,  Massachusetts  Armv  National 
Guard,  and  MFFA 

OU5-P37,  P36  and  A12.  Former 
Raytheon  Building  T-106.  Tl04 
underground  storage  tank  (UST)  Area, 
and  poly-chlorinated  bi-phenyl  (PCB) 
Transformer  Remediation  Area  (in 
between  the  tv\'o  buildings)  T104  was 
used  for  research  and  development  of 
missile  guidance  and  radar  systems  and 
as  a  staging  area  for  PCB  transformers 
from  at  least  1982  to  1985.  Tl06  was 
used  for  the  assembly  of  electronic 
equipment.  In  1988.  two  1.000  gallon 
heating  oil  USTs  were  removed  from 
near  the  two  buildings.  At  A-12.  in 
1985,  a  transformer  was  found  to  have 
been  leaking  due  to  a  bullet  hole  .An 
estimated  100  to  200  gallons  of  PCB  oil 


I 
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were  released  onto  the  ground.  By  the 
time  the  removal  action  was  completed, 
over  175  tons  of  contaminated  soils 
were  removed. 

Remedial  Investigation/Feasibility  Study 
IRI/FSI  Results  and  Record  of  Decision 
I  ROD  I  Findings  for  Operable  Units  (OUj 
1  and  2 

Remedial  Investigations  of  these  areas 
of  concern  were  conducted  in  1992  and 
1993  and  found  the  contamination  at  A7 
in  surface  and  subsurface  soils, 
groundwater,  surface  water,  and 
sediment  Contamination  occurs  in 
three  distinct  areas:  the  solid  waste 
disposal  area  covering  the  central  and 
eastern  portion  with  hot  spots  of  metals 
and  organochloric  pesticides;  the 
Iaborator\'  waste  disposal  pit  in  the 
west-central  portion  containing 
pesticides,  chlorinated  solvents,  and 
unknown  lab  waste  hazards;  and 
groundwater  contamination. 

At  A9.  after  earlv  soil  removal  actions, 
contamination  was  still  found  in  the 
surface  and  subsurface  soils  and  in  the 
groundwater.  Metals  were  found  above 
Massachusetts  standards  in  surface  and 
subsurface  soils.  In  groundwater, 
chlorinated  and  non-chlorinated  volatile 
organics,  PAHs,  and  semi-volatile 
organics  were  found  to  exceed  federal 
Maximum  Contaminant  Levels  (MCLs) 
or  Massachusetts  standards. 

Human  Health  Risks  for  both  A7  and 
A9  were  evaluated  for  current  use  and 
for  future  use.  The  future  use  included 
a  residential  scenario,  which  is  the  most 
conservative  assessment  for  human 
health.  Risks  at  both  A7  and  A9  were 
unarceptablv  high  under  the  residential 
conditions  and  therefore  remediation 
was  required  for  the  surface  and 
subsurface  soils.  An  ecological  risk 
assessment  for  the  two  areas  concluded 
that  the  level  of  contamination  would 
not  be  likely  to  adversely  affect 
terrestrial  or  aquatic  wildlife. 

The  focused  F.S  evaluated  a 
presumptive  containment  remedy  for 
the  landfill  and  an  additional  soil 
removal  for  A-9. 

OUl  and  OU2  ROD  Findings 

A7  and  A9  were  divided  into  two 
remedial  action  operable  units.  The  first 
Operable  Unit  (OU)  was  a  source  control 
OU.  Lab  waste  and  its  contamina^d  soil 
was  excavated  and  transported  off-Site 
to  a  licensed  hazardous  waste  facility 
Solid  waste  and  contaminated  soil  from 
A7  and  A9  was  used  as  subgrade  as  part 
of  the  construction  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Subtitle  C  multi-layer  landfill  cap  at  A7, 
The  ROD  required  the  Army  to  cover  the 
landfill  and  to  perform  landfill  cap 
operation  and  maintenance  (O&M). 


groundwater  and  landfill  gas 
monitoring,  and  to  conduct  5  year 
reviews  of  the  Site. 

The  second  Operable  Unit  was  a 
management  of  migration  OU 
groundwater  investigation  for  A7  and 
A9.  Groundwater  contamination  at  A-9 
was  found  to  be  attenuating  and  no 
unacceptable  human  health  or 
ecological  risk  was  found.  However,  this 
No  Further  Action  ROD  included  the 
commitment  to  long  term  monitoring  in 
groundwater  at  A 7  as  required  by  the 
Final  Operations  &  Maintenance  Plan 
dated  1997  (semi-annual  for  VOCs, 
pesticides,  &  metals)  as  part  of  the 
remedv  included  in  the  Source  Control 
ROD  of  1995  for  OU  1  and  0U2, 

RI/FS  Results  and  ROD  Findings  for 
OU3IA-4I,  OU4  (P-11  andP-12),  and 
OU5(Al2.P-36&-P-37) 

Site  investigation  and  remedial 
investigation  (SI/Rl)  activities  were 
performed  in  1992  and  1993.  Field  work 
and  laboratory  analysis  of  additional 
samples  to  further  characterize  the  areas 
of  concsm  were  performed  in  1996.  Low- 
levels  of  contamination  were  found  in 
all  media  after  removal  actions  were 
performed  at  some  areas,  however,  no 
groundwater  plumes  were  found.  None 
of  the  areas  of  concern  in  OUs  3,  4,  or 
5  posed  unacceptable  risks  to  human 
health  or  the  environment.  No  Action 
RODs  were  signed  for  each  of  the  OUs 
in  1996  and  1997. 

Response  Actions  for  OUl  and  2  (The 
Onlv  Remedial  Action  (RA)  Performed 
at  the  Site) 

In  1995  a  Record  of  Decision  (ROD) 
documented  the  remedial  action  for  the 
Source  Control  OU. 
The  major  components  include: 

•  Excavation  and  off-Site  treatment 
and  disposal  of  laboratory  waste  at  A7; 

•  Excavation  of  contaminated  soil 
from  A9  and  consolidation  at  A7; 

•  Consolidation  of  contaminated  soil 
and  solid  waste  at  A7  to  within  the 
limits  of  the  landfdl  cap: 

•  Construction  of  a  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Subtitle  C  landfill  cap  at  A7: 

•  Environmental  monitoring  and 
operation  and  maintenance  (O&M)  at 
A7:  Institutional  controls  at  A7  to  limit 
future  use  and  to  restrict  access  and 
required  five-year  reviews  at  A7. 

In  1997  the  Record  of  Decision  for  No 
Action  Under  CERCLA  for  A4  and  the 
Management  of  Migration  OU  at  A7  and 
A9  was  signed.  This  ROD  included  the 
commitment  to  long  term  monitoring  as 
required  by  the  Final  Operations  & 
Maintenance  Plan  1997  (semi-annual  for 
VOCs,  pesticides  &  metals)  of 
groundwater  at  A7  as  part  of  the  remedy 


included  in  the  Source  Control  ROD  of 

1995  for  OUl  and  0U2.  Groundwater 
contamination  at  A-9  was  found  to  be 
attenuating.  No  unacceptable  human 
health  or  ecological  risk  was  found. 

The  only  Remedial  Action  (RA)  at  the 
Site  (capping  at  OUl)  began  on  July  31. 

1996  and  ended  on  October  27,  1997. 
RA  cleanup  activities  at  the  Site  were 
consistent  with  the  NCP.  the  ROD.  and 
were  protective  of  human  health  and  the 
environment.  Remedial  Design/ 
Remedial  Action  (RD/RA)  plans  for  all 
phases  of  construction  included  a 
Quality  Assurance  Project  Plan  (QAPP) 
and  incorporated  all  EPA  and  State 
quality  assurance  and  quality  control 
procedures  and  protocols  during  the 
R.^.  EPA  analytical  methods  were  used 
for  the  confirmatory  and  monitoring 
samples  taken  during  all  RA  activities. 
EPA  determined,  in  October  1997,  that 
the  analytical  results  were  accurate  to 
the  degree  necessary  to  assure 
satisfactory  execution  of  the  RA.  The 
results  showed  that  the  cleanup 
standards  were  met  and  were  consistent 
with  the  ROD  and  the  remedial  design 
plans  and  specifications. 

Operations  6-  Maintenance 

The  Army  is  responsible  for 
conducting  long-term  maintenance  and 
upkeep  of  the  landfill  cover  and  for 
monitoring  landfill  gas,  and 
groundwater  in  accordance  with  the 
approved  Long-Term  Operation, 
Maintenance,  and  Monitoring  Plan. 

Five-Year  Reviews 

CERCLA  requires  a  five-year  review  of 
all  sites  with  hazardous  substances 
remaining  above  the  health-based  levels 
for  unrestricted  use  of  the  site.  Since  the 
containment  of  hazardous  materials 
within  the  landfill,  the  five-year  review- 
process  will  be  used  to  ensure  that 
human  health  and  the  environment 
remain  protected  in  the  future.  The  first 
five-year  review  was  performed  in  2001 
by  the  Army.  EPA  concurred  with  the 
Armv's  assessment  that  the  remedies 
remain  protective  of  human  health  and 
the  environment.  For  future  five-year 
reviews,  EPA  will  review  the  Army's 
annual  reports  and  consolidated  five- 
vear  review  on  the  operation  and 
maintenance  of  A7,  and  perform  a  five- 
year  review  inspection.  The  Army  will 
provide  the  next  five-year  review  prior 
to  July  8,  2006. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k).  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
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the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repository  noted  above. 

Quarterly,  informal  public  meetings 
were  held  in  the  surrounding  towns 
from  1991  to  December  2000  and  prior 
to  and  after  each  remedial  action. 
Representatives  from  EPA,  MADEP,  and 
the  Army  with  their  consultants  and 
contractors  were  present  These 
meetings  proved  to  be  extremely  helpful 
in  providing  the  public,  especially  the 
residents  of  adjoining  neighborhoods, 
with  important  information  regarding 
activities  associated  with  all  the 
investigations  and  each  remedial  action. 
These  meetings  were  also  particularly 
useful  for  the  agencies  and  the  Army  in 
hearing  and  addressing  the  residents' 
concerns  regarding  on-site  activities. 
The  Army  plans  to  continue  these 
informal  meetings  to  announce  the 
findings  of  five-year  reviews.  The  most 
recent  meeting  was  held  on  November 
14,2001. 

V.  Deletion  Action 

The  EPA,  with  concurrence  from  the 
Commonwealth  of  Massachusetts,  has 
determined  that  all  appropriate 
responses  under  CERCLA  have  been 
completed,  and  that  no  further  response 
actions  under  CERCLA  are  necessar\'. 
Therefore,  EPA  is  deleting  the  Site  from 
the  NPL 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete  This  action 
will  become  effective  January  29,  2002 
unless  EPA  receives  adverse  comments 
by  December  31,  2001.  If  adverse 
comments  are  received  within  the  30- 
day  public  comment  period,  EPA  will 
publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect.  EPA  will  prepare  a 
response  to  comments,  as  approriate. 
and  continue  with  the  traditional 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunitv  to 
comment.  If  EPA  receives  no  adverse 
comment(s),  this  deletion  will  become 
effective  January  29,  2002. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  Water  supply. 


Dated:  November  15,  2001. 
Robert  W.  Vamey, 

Regional  Administrator,  U.S.  EPA-New 

England 

For  the  reasons  set  out  in  this 
document.  40  CFR  part  300  continues  to 
read  as  follows: 

PART  300— [Amended], 

1   The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C 
960]-9657;  E.O.  12777,  56  PR  54757,  3  CFR, 
1991  Comp.:  p.  351;  E.O.  12580,  52  PR  2923 
3  CFR,  1987  Comp.,  p   193 

Appendix  B — [Amended] 

2.  Table  2  of  Appendix  B  to  part  300 
is  amended  under  Fort  Devens-Sudbury 
Traming  Annex  Superfund  Site  by 
removing  the  entry  for  "Fort  Devens- 
Sudbury  Training  Aimex,  Middlesex 
County." 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  Ho.  94-102:  FCC  01-293] 

Wireless  E911  Service,  Petition  of  City 
of  Richardson.  TX 

AGENCY:  Federal  Communications 

Commission. 

ACDON:  Final  rule;  announcement  of 

effective  date. 


SUMMARY:  The  Commission  has  received 
Office  of  Management  and  Budget 
(OMB)  approval  for  revised  paperwork 
information  burdens  to  OMB  No.  3060- 
0813,  contained  in  the  Order  regarding 
a  petition  for  clarification  and/ or 
declaratory  ruling  filed  by  the  City  of 
Richardson,  Texas.  The  effective  date 
for  revisions  made  certain  rule  sections 
was  held  in  abeyance  until  OMB 
approval  for  these  revised  burdens  was 
granted  This  document  is  needed  to 
notify  the  public  that  OMB  has 
approved  these  burdens  and  to 
announce  that  these  rules  are  now 
effective. 

DATES:  The  revision  to  47  CFR  20  18(i) 
published  at  66  FR  55618  (November  2 
2001)  is  effective  November  30,  2001 
FOR  FURTHER  MFORMATION  CONTACT:  Jane 
Phillips,  202-418-1310 
SUPPLEMENTARY  INFORMATWN:  The 
Federal  Corrununications  Commission 
has  received  OMB  approval  for  the 
following  public  information  collection 
pursuant  to  the  Paperwork  Reduction 


Act  of  1995.  Public  Law  96-511   The 
rules  adopted  in  this  proceeding  [see  66 
FR  55618.  November  2.  2001)  are 
therefore  effective  with  the  publication 
of  this  announcement  in  the  Federal 
Register  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number  Notwithstanding  any 
other  provisions  of  law.  no  person  shall 
be  subiect  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley.  Federal  Communications 
Commission  (202)  418-0214. 

Federal  Communications  Commission 

OMB  Con  trol  So    3  060-08 1 3 . 

Expiration  Date  5  '  3102 

Title  Revision  of  the  Commission's 
Rules  to  Ensure  Compatibility  with 
Enhanced  911  Calling  Systems 

Form  No  :  N/A. 

Estimated  Annual  Burden  198.200 
burden  hours  annually;  1  hour  per 
response:  42.324  respondents 

Description:  The  demonstration  of 
E911  capability  w-iU  be  required  only 
when  a  requesting  PSAP's  E911 
capability  is  challenged  by  the  wireless 
carrier,  and  will  be  used  bv  the  carrier 
to  verify  that  the  requesUng  PSAP  is  in 
reality  capable  of  receiving  and  using 
E911  data  and  that  the  earner  must 
therefore  provide  E911  ser\-ice 
Federal  Communications  Commission. 
William  F.  Caton. 
Deputy  Secretary 
IFR  Doc  01-29806  Filed  11-2&-01,  8:45  am) 

BIUJNG  COOE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  69 

[CC  Docket  Nos.  96-45.  98-77.  98-166  and 
00-256:  FCC  01-304] 

Multi-Association  Group  (MAG)  Plan 
for  Regulation  of  Interstate  Services  of 
Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers:  Federal-State  Joint  Board  on 
Universal  Service. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule 


SUMMARY:  In  this  document,  the 
Commission  modifies  its  rules  to  reform 
the  interstate  access  charge  and 
universal  ser\-ice  support  system  for 
incumbent  local  exchange  carriers 
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subject  to  rate-of-return  regulation  (non- 
price  cap  or  rate-of-return  carriers).  The 
Commission's  actions  are  based  on 
pending  Commission  proposals  that 
build  on  interstate  access  charge  reforms 
previously  implemented  for  price  cap 
carriers,  the  record  developed  in  the 
above-stated  proceedings,  and 
consideration  of  the  Multi-Association 
Group  (MAG)  plan. 
DATES:  Effectivf?  December  31,  2001, 
except  for  the  amendments  to 
^^  54.307(b)  and  (c).  and  §§  54.315(a) 
and  (DCl)  through  (0(4).  54.902(a) 
through  (c).  54.903(aKl)  through  (a)(4). 
54, 304(a).  (h).  and  (d)  which  contain 
information  c:olloction  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  rif  those  sections. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S(  her.  Attorney,  Common 
(Carrier  Bureau,  Accounting  Policy 
Division,  (202)  418-7400:  Douglas 
Slotten.  Attorney,  Common  Carrier 
Bureau,  Competitive  Pricing  Division, 
(202) 41H-1520. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  Nos. 
00-256,  Fifteenth  Report  and  Order  in 
CC  Docket  No.  96-45,  and  Report  and 
Order  in  CC  Docket  No.  98-77  and  98- 
166  released  on  November  8.  2001.  The 
full  text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  C;Y-A257.  445  Twelfth 
Street,  SVV.,  Washington,  DC,  20554  or 
at:  http// hraunfoss.fcc.gov/ 
edocs_public/attachmatch/FCC-01- 
304Al.doc. 

1.  Summary 

1    In  the  Order,  we  take  the  following 
actions  to  reform  the  interstate  access 
charge  and  universal  service  support 
system  for  rate-of-return  carriers: 

•  We  increase  .Subscriber  Line  Charge 
(SLC)  caps  for  rate-of-return  carriers  to 
the  levels  established  for  price  cap 
carriers.  The  residential  and  single-line 
business  SLC  cap  will  increase  to  S5.00 
on  [anuarv  1.  2002,  and  may  increase  up 
to  S6.00  on  )uly  1,  2002.  and  S6.50  on 
Julv  1 ,  2003,  subject  to  a  cost  review 
study  for  the  SLC  caps  of  price  cap 
carriers.  The  multi-line  business  SLC 
cap  will  increase  to  S9.20  on  lanuary  1. 
2002,  The  revised  SLC  caps,  which 
conform  to  those  already  implemented 
for  most  subscribers  nationwide,  will 
foster  efficient  competition  and  greater 
choice  for  consumers,  while  ensuring 
that  SLC  rates  in  rural  areas  remain 


affordable  and  reasonably  comparable  to 
those  in  urban  areas.  Lifeline  support 
will  be  increased  in  an  amount  equal  to 
anv  SLC  rate  increases  for  low-income 
subscribers. 

•  We  modify  our  rules  to  allow 
limited  SLC  deaveraging.  which  will 
enhance  the  competitiveness  of  rate-of- 
return  carriers  by  giving  them  important 
pricing  flexibility.  The  SLC  deaveraging 
method  we  adopt  combines  the 
safeguards  adopted  for  price  cap  carriers 
with  the  flexibility  of  the  Rural  Task 
Force  universal  service  support 
disaggregation  scheme,  in  order  to 
address  the  significant  diversity  among 
rate-of-return  carriers. 

•  We  find  that  the  Carrier  Common 
Line  (CCL)  charge,  an  inefficient  cost 
recovery  mechanism  and  implicit 
subsidy,  should  be  removed  from  the 
common  line  rate  structure.  This 
measure  will  rationalize  the  access  rate 
structure  and  move  per-minute 
switched  access  rates  towards  lower, 
cost-based  levels.  To  replace  the  CCL 
charge,  a  new  universal  service  support 
mechanism  will  be  implemented 
beginning  on  luly  1,  2002.  The  CCL 
charge  will  be  eliminated  as  of  July  1 , 
2003,  when  SLC  caps  are  scheduled  to 
reach  their  maximum  levels. 

•  We  adopt  measures  to  reform  the 
local  switching  and  transport  rate 
structure.  In  particular,  we  shift  the 
non-traffic  sensitive  costs  of  local 
switch  line  ports  to  the  common  line 
category,  and  reallocate  the  remaining 
costs  contained  in  the  Transport 
Interconnection  Charge  (TIC)  to  other 
access  rate  elements.  These  measures 
align  the  rate  structure  more  closely 
with  the  manner  in  which  costs  are 
incurred  and  reduce  per-minute 
switched  access  charges. 

•  We  do  not  adopt  proposals  to 
prescribe  a  single,  target  rate  for  per- 
minute  charges,  either  on  an  optional  or 
a  mandatory  basis.  The  reforms  that  we 
adopt  in  this  Order  will  reduce  per- 
minute  charges  for  all  rate-of-return 
carriers,  while  giving  them  the 
flexibility  to  establish  rates  based  on 
their  own  costs  in  the  areas  they  serve. 

•  We  address  proposals  to  modify  the 
rate  structure  for  general  support 
facilities  (GSF)  costs,  marketing 
expenses,  and  special  access  services. 
We  generally  conclude  that  a  different 
approach  is  warranted  from  that 
adopted  for  price  cap  carriers  to  avoid 
imposing  undue  administrative  burdens 
on  small  local  telephone  companies 
serving  rural  and  high-cost  areas. 

•  We  create  a  new  universal  service 
support  mechanism.  Interstate  Common 
Line  Support,  to  convert  implicit 
support  in  the  access  rate  structure  to 
explicit  support  that  is  available  to  all 


eligible  telecommunications  carriers. 
Interstate  Common  Line  Support  will 
recover  any  shortfall  between  the 
allowed  common  line  revenues  of  rate- 
of-return  carriers  and  their  SLC 
revenues,  thereby  replacing  the  CCL 
charge.  The  new  support  mechanism 
will  ensure  that  changes  in  the  rate 
structure  do  not  affect  the  overall 
recovery  of  interstate  access  costs  by 
rate-of-return  carriers  serving  high-cost 
areas. 

•  We  do  not  adopt  MAG  proposals  to 
im.pose  new  requirements  on 
interexchange  carriers  regarding 
optional  calling  plans,  minimum 
monthly  fees,  and  pass-through  of 
savings  from  lower  access  rates.  Among 
other  things,  we  conclude  that  these 
requirements  are  unnecessary, 
inconsistent  with  our  deregulatory 
approach  to  the  interexchange  services 
market,  and  would  entail  undue 
administrative  costs  and  burdens. 

•  We  streamline  the  rules  for  the 
introduction  of  new  switched  access 
services  by  extending  to  rate-of-return 
carriers  the  same  flexibility  that  price 
cap  carriers  now  have,  with  the 
exception  of  certain  cost  support  and 
notice  requirements. 

•  We  terminate  the  proceeding  in  CC 
Docket  No.  98-166  for  prescription  of 
the  authorized  rate  of  return,  which  was 
set  at  11.25  percent  in  1990 

II.  Procedural  Issues 

A.  Ex  Parte  Presentations 

2.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

B.  Final  Regulatory  Flexibility  Act 

3.  As  required  bv  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  MAG  NPRA1 
(66  FR  7725,  January  25.  2001).  An  IRFA 
also  was  incorporated  into  the  1998 
NPRAHB3  FR  38774.  July  20.  1998),  in 
CC  Docket  No.  98-77.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  1998  NPRM  and  on  the 
MAG  plan,  including  comment  on  the 
IRFAs.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
the  RFA,  as  amended.  To  the  extent  that 
any  statement  in  this  FRFA  is  perceived 
as  creating  ambiguity  with  respect  to 
our  rules  or  statements  made  in  the 
Order,  the  rules  and  statements  set  forth 
in  the  Order  shall  be  controlling. 

1.  Need  for,  and  Objectives  of,  the  Rules 

4.  In  the  Order,  the  Commission 
modifies  its  interstate  access  charge  and 
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universal  service  support  system  for 
incumbent  local  exchange  carriers 
(LECs)  subject  to  rate-of-return 
regulation.  Consistent  with  the  mandate 
of  the  1996  Act.  this  Order  is  designed 
to  foster  competition  and  efficient 
pricing  in  the  market  for  interstate 
access  ser\'ices.  and  to  create  universal 
service  mechanisms  that  will  be  secure 
in  an  increasingly  competitive 
environment.  By  simultaneously 
removing  implicit  support  from  the  rate 
structure  and  replacing  it  with  explicit, 
portable  support,  this  Order  will 
provide  a  more  equal  footing  for 
competitors  in  local  and  long  distance 
markets,  while  ensuring  that  consumers 
in  all  areas  of  the  country,  especially 
those  living  in  high-cost,  rural  areas, 
have  access  to  telecommunications 
ser\'ices  at  affordable  and  reasonablv 
comparable  rates.  This  Order  also  is 
tailored  to  the  needs  of  small  and  mid- 
sized local  telephone  companies  serving 
rural  and  high-cost  areas,  and  will  help 
provide  certainty  and  stability  for  such 
carriers,  encourage  investment  in  rural 
America,  and  provide  important 
consumer  benefits. 

5.  Examination  of  the  record  in  this 
proceeding  demonstrates  the  need  for 
interstate  access  charge  and  universal 
service  reform  for  rate-of-return  carriers. 
Rate-of-return  carriers  receive  implicit 
support  for  universal  ser\'ice  from 
various  sources,  including  the  interstate 
access  rate  structure.  For  example, 
recovery  of  non-traffic  sensitive  costs 
through  per-minute  rates  creates  an 
implicit  support  flow  from  high-to  low- 
volume  users  of  interstate  long  distance 
service  Implicit  support  is  incompatible 
with  a  competitive  market  for  local 
exchange  and  exchange  access  services. 
As  the  Commission  noted  in  1997, 
"where  rates  are  significantlv  above 
cost,  consumers  may  choose  to  bypass 
the  incumbent  LECs  switched  access 
network,  even  if  the  LEC  is  the  most 
efficient  provider.  Conversely,  where 
rates  are  subsidized  (as  in  the  case  of 
consumers  in  high-cost  areas),  rates  will 
be  set  below  cost  and  an  otherwise 
efficient  provider  would  have  no 
incentive  to  enter  the  market."  Rate-of- 
return  carriers  have  expressed  particular 
concern  that  high  per-minute  charges 
may  place  them  at  a  disadvantage  in 
competing  for  high-volume  customers, 
jeopardizing  an  important  source  of 
revenue.  In  addition,  higher  rates  and 
implicit  subsidies  may  discourage 
efficient  local  and  long  distance 
competition  in  rural  areas  and  limit 
consumer  choice.  Although  there  may 
not  be  significant  competition  in  manv 
high-cost,  rural  areas,  rate-of-return 


carriers  are  not  insulated  from 
competitive  pressures. 

6.  By  rationalizing  the  rate  structure 
for  recovery  of  interstate  loop  costs,  this 
Order  will  foster  competition  for 
residential  subscribers  in  rural  areas  by 
facilities-based  carriers.  By  reducing 
per-minute  switched  access  rates 
towards  cost-based  levels,  it  will 
enhance  incentives  for  interexchange 
carriers  to  originate  ser\'ice  in  rural 
areas  and  facilitate  long  distance  toll 
rate  averaging.  To  a  large  extent,  these 
modifications  already  have  been 
implemented  for  the  vast  majority  of 
subscribers  nationwide. 

7.  At  the  same  time,  this  Order  is 
tailored  to  the  specific  challenges  faced 
by  small  carriers  serving  rural  and  high- 
cost  areas.  Although  per-minute 
switched  access  charges  will  be  reduced 
for  all  rate-of-return  carriers,  thev  will 
retain  the  flexibility  to  establish  rates 
based  on  their  own  costs  in  the  areas 
they  serve,  rather  than  being  forced  to 
conform  to  a  prescribed  target  rate.  Rate- 
of-return  carriers  will  continue  to  be 
permitted  to  set  rates  based  on  the 
authorized  rate  of  return  of  11.25 
percent.  And  a  new.  uncapped  universal 
ser\'ice  support  mechanism  will  provide 
certainty  and  stability  by  ensuring  that 
the  rate  structure  modifications  adopted 
do  not  affect  overall  recover\'  of 
interstate  access  costs  by  rate-of-return 
carriers.  The  Order  adopts  a  cautious 
approach  which  rationalizes  the  access 
rate  structure  and  converts  identifiable 
implicit  subsidies  to  explicit  support, 
without  endangering  this  important 
revenue  stream  for  rate-of-return 
carriers. 

2.  Summary'  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  IRFA 

8,  The  Multi-Association  Group 
(MAG),  which  is  comprised  of  the 
National  Rural  Telecom  Association, 
National  Telephone  Cooperative 
Association.  Organization  for  the 
Promotion  and  Advancement  of  Small 
Telecommunications  Companies,  and 
the  United  States  Telecom  Association, 
argued  that  adoption  of  its 
comprehensive  proposal  for  regulator\- 
reform  for  rate-of-return  carriers  would 
benefit  small  business  entities, 
including  small  incumbent  LECs, 
interexchange  carriers,  and  new- 
entrants.  According  to  the  MAG.  its  plan 
would  permit  small  rate-nf-return 
carriers  to  control  their  administrative 
and  regulatory  burdens  by  permitting 
them  to  analyze  and  select  the  tvpe  of 
regulation  that  best  suits  their  situation. 
The  MAG  also  asserted  that  of  a 
modified  version  of  its  plan  would 
introduce  more  uncertaintv  for  small 


carriers,  but  it  did  not  provide  support 
for  this  assertion.  However,  commenters 
have  raised  significant  concerns  about 
certain  features  of  the  MAG  plan,  and 
the  Commission  was  persuaded  that 
some  of  these  concerns  have  merit,  as 
discussed  below. 

9.  The  Commission  received  a 
Congressional  inquiry  from 
Congressman  John  D.'  Dingell,  asking 
that  the  Commission  devote  significant 
staff  resources  to  the  MAG  proceeding, 
in  particular,  and  to  understanding  the 
unique  challenges  of  ser\'ice  in  high- 
cost  areas,  in  general.  The  Chairman 
responded  to  Congressman  Dingell  by 
letter,  noting  that  the  Commission  has 
taken  numerous  measures  to  lessen  the 
regulator*-  burdens  of  small  local 
telephone  companies,  and  is  committed 
to  continuing  the  examination  of  our 
rules  and  processes  to  ensure  that  small 
local  telephone  companies  are  provided 
with  appropriate  regulatory  flexibility. 
The  response  also  stated  that  the 
Commission  has  attempted  to  scrutinize 
carefully  the  potential  impact  of 
proposed  regulations  on  small 
incumbent  telephone  companies. 

10.  The  Commission  received  a 
Congressional  inquiry  from  Senators 
Thomas  A,  Daschle,  Craig  Thomas. 
Blanche  Lambert  Lincoln.  Tim  Johnson. 
Tom  Harkin.  Charles  E.  Grassley.  Bvron 
L.  Dorgan.  Kent  Conrad,  and  Max  S. 
Baucus.  noting  that  significant  legal  and 
market  changes  had  occurred  since  the 
MAG  plan  was  developed,  including 
two  court  decisions  regarding  universal 
ser\-ice.  The  letter  requested  that  the 
Commission  delay  its  final  decision  in 
the  MAG  proceeding  until  all  interested 
parties,  including  members  of  Congress, 
have  had  an  opportunity  to  comment  on 
any  new  proposal  that  the  Commission 
might  consider.  The  Chairman 
responded  to  this  inquiry  bv  letter, 
stating  that  it  is  the  Commission's  duty, 
pursuant  to  the  Administrative 
Procedures  Act.  to  consider  the 
extensive  input  received  from  all 
interested  parties  regarding  the  MAG 
proposal.  "The  Chairman's  response 
noted  that  all  interested  parties  have 
had  a  substantial  opportunitv  to 
comment  on  the  MAG  plan  and  on 
other,  related  Commission  proposals 
that  build  on  prior  reforms  for  large 
carriers.  The  response  stated  that  it  was 
important  to  proceed  expeditiouslv  with 
access  charge  and  universal  sen-ice 
reform  for  rate-of-return  carriers,  while 
continuing  to  explore  other  issues  raised 
by  the  MAG  proposal.  The  Chairman's 
response  noted  that  a  substantial 
number  of  interested  parties  had  raised 
concerns  about  the  wholesale  adoption 
of  the  MAG  proposal  and  had  suggested 
possible  modifications  to  it.  The 


I 


59722  Federal  Register/ Vol.  66.  No.  231 /Friday.  November  30,  2001 /Rules  and  Regulations 


response  also  agreed  that  it  is  important 
that  the  Commission  take  into  account 
recent  court  decisions  selevant  to 
interpretation  of  the  universal  service 
provisions  of  the  Act. 

1 1  The  Commission  also  received 
Congressional  inquiries  from  Senator 
Conrad  Burns  and  Congressman  Dennis 
Rehberg.  Congressman  Douglas  K. 
Bereuter.  Congressman  John  E.  Sununu. 
and  Congressman  Lee  Terry  regarding 
the  Commission's  consideration  of 
interstate  access  charge  and  universal 
service  reform  for  rate-of-retum  carriers. 
They  generally  expressed  concerns 
about  the  potential  impact  of  reform  on 
rural  telecommunications  customers 
and  the  companies  that  serve  them,  and 
urged  the  Commission  to  seek 
additional  comment  before  adopting 
measures  other  than  those  proposed  in 
the  MAC  plan. 

12  The  Commission  believes  that  it  is 
important  to  proceed  e.xpeditiously  with 
access  charge  and  universal  ser\'ice 
reform  for  rate-of-return  carriers,  while 
continuing  to  explore  other  issues  raised 
bv  the  MAG  proposal.  The  Commission 
has  adopted  a  cautious  approach  to 
reform.  The  new.  uncapped  support 
mechanism  it  creates  will  ensure  that 
rate  structure  changes  do  not  affect 
small  carriers'  overall  recover\'  of  the 
costs  of  interstate  access  service.  In 
addition,  the  Order  permits  carriers  to 
continue  to  set  rates  based  on  the 
authorized  rate  of  return  of  1 1 .25 
percent.  These  measures  will  promote 
regulatory  stahilitv  and  encourage 
investment  in  rural  America.  The 
Commission  also  is  seeking  additional 
comment  on  a  number  of  issues, 
including  the  potential  impact  of 
modifications  to  Long  Term  Support  on 
membership  in  the  pools,  the  .VlAG's 
incentive  regulation  proposal  for  small 
carriers,  and  on  other  means  of 
providing  opportunities  for  rural 
telephone  ccjmpanies  to  increase  their 
cost  efficiency  in  ways  that  will  benefit 
carriers  and  the  communities  they  se^^'e. 

13.  The  Commission  also  received 
general  comments  related  to  the  needs 
of  small  local  telephone  companies. 
Examination  of  the  record  indicates  that 
rate-of-return  carriers  are  typically 
small,  rural  telephone  companies 
concentrated  in  one  area.  They  generally 
have  higher  operating  and  equipment 
costs  than  large,  price  cap  carriers  due 
to  lower  subscriber  density,  smaller 
exchanges,  and  limited  economies  of 
scale  They  also  rely  more  heavily  on 
revenues  from  interstate  access  charges 
and  universal  service  support 
Numerous  commenters  argued  that. 
although  such  carriers  may  incur  costs 
in  the  same  manner  as  large  carriers, 
their  size,  diversity,  and  regulator^' 


history  warrant  special  consideration  in 
adopting  interstate  access  charge  and 
universal  service  reforms.  The 
Commission's  actions  in  response  to 
such  concerns  are  discussed  in  detail 
below.  As  an  example,  the  Commission 
does  not  require  small  carriers  to 
conduct  cost  studies  to  determine  the 
portion  of  local  switching  costs 
attributable  to  line  ports.  Rather,  we 
adopt  a  proxy  of  30  percent. 

3. Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of.  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  btisiness."  "sifiall  organization.  ' 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  unless  the 
Commiseion  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  bv  the 
SBA. 

15.  We  have  included  small 
incumbent  carriers  in  this  RFA  analysis. 
As  noted  above,  a  "small  business" 
under  the  RFA  is  one  that,  inter  alia. 
meets  the  pertinent  small  business  size 
standard  (e.g..  a  telephone 
communications  business  having  1.500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
carriers  are  not  dominant  in  their  field 
of  operation  because  any  such 
dominance  is  not  "national  "  in  scope. 
We  have  therefore  included  small 
incumbent  carriers  in  this  RFA  analysis, 
although  we  emphasize  that  this  RFA 
action  has  no  effect  on  the 
Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

16.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  specific  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent  Trends  in 
Telephone  Service  data.  1.335 
incumbent  carriers  reported  that  they 


were  engaged  in  the  provision  of  local 
exchange  ser\ices.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  local  exchange 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Of  this  number,  13  entities 
are  price  cap  carriers  not  subject  to  rules 
adopted  herein.  Consequently,  we 
estimate  that  1.335  or  fewer  providers  of 
local  exchange  serv'ice  are  small  entities 
that  may  be  affected  by  the  rules. 

17.  Competitive  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  specific 
definition  of  small  providers  of  local 
exchange  service.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the 
Commission's  Trends  in  Telephone 
Service  data.  349  companies  reported 
that  they  were  engaged  in  the  provision 
of  either  competitive  access  provider 
services  or  competitive  LEC  services. 
The  Commission  does  not  have  data 
specifving  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  and  thus  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  competitive 
LECs  that  would  qualif>-  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  fewer  than 
349  providers  of  local  exchange  service 
are  small  entities  that  may  be  affected 
bv  the  rules. 

18.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services.  The  closest 
applicable  definition  under  the  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
most  recent  Trends  in  Telephone 
Sen'ice  data,  204  carriers  reported  that 
their  primarv  telecommunications 
service  activity  was  the  provision  of 
interexchange  services.  \Ve  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  IXCs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
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204  or  fewer  small  entity  IXCs  that  may 
be  affected  by  the  rules. 

19.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  ser\ices  providers 
(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data.  349  CAPs/competitive  local 
exchange  carriers  and  60  other  local 
exchange  carriers  reported  that  they 
were  engaged  in  the  provision  of 
competitive  local  exchange  services.  We 
do  not  have  data  specif>'ing  the  number 
of  these  carriers  that  are  not 
independently  owned  and  operated,  or 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
CAPs  that  would  qualif\-  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  349  or  fewer  small  entity 
CAPs  and  60  or  fewer  other  local 
exchange  carriers  that  mav  be  affected. 

20.  Wireless  Telephony.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  wireless  telephonv 
including  cellular,  personal 
communications  sen-ice  (PCS)  and 
Specialized  Mobile  Radio  (SMR) 
telephony  carriers.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
According  to  the  most  recent  Trends  in 
Telephone  Report  data,  806  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service.  PCS 
services,  or  SMR  services,  which  are 
placed  together  in  the  data.  Of  these  806 
carriers.  323  reported  that  they  have 
1.500  or  fewer  employees.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1.500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireless 
telephone  carriers  that  would  qualif\-  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  806  or  fewer 
small  wireless  telephony  ser\'ice  carriers 
that  mav  be  affected. 

21.  The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  and  the 
Commission  has  held  auctions  for  each 
block.  The  Commission  defined  "small 


entity"  for  Blocks  C  and  F  as  an  entity 
that  has  average  gross  revenues  of  less 
than  S40  million  in  the  three  previous 
calendar  years.  For  Block  F.  an 
additional  classification  for  "ver%-  small 
business  "  was  added  and  is  defined  as 
an  entity  that,  together  with  their 
affiliates,  has  average  gross  revenues  of 
not  more  than  Si 5  million  for  the 
preceding  three  calendar  years  These 
regulations  defining    small  entitv  "  in 
the  context  of  broadband  PCS  auctions 
have  been  approved  by  the  SBA.  No 
small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  winning  bidders  that  qualified  as 
small  entities  in  the  Block  C  auctions. 
A  total  of  93  small  and  ver>  small 
business  bidders  won  approximately  40 
percent  of  the  1.479  licenses  for  Blocks 
D.  E,  and  F.  Based  on  this  information, 
we  conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  qualif\-ing  bidders  in  the  D.  E.  and  F 
blocks,  for  a  total  of  183  small  entity 
PCS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules, 

22.  The  Commission  awards  bidding 
credits  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SMR  licenses  to 
firms  that  had  revenues  of  no  more  than 
Sl5  million  in  each  of  the  three 
previous  calendar  vears  In  the  context 
of  both  the  800  MHz  and  900  MHz  SMR. 
a  definition  of  "small  entitv  '  has  been 
approved  by  the  SBA.  These  fees  applv 
to  SMR  providers  in  the  800  MHz  and 
900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  manv  of  these 
providers  have  annual  revenues  of  no 
more  than  S15  million. 

23.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Ser\ice.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Svstems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e..  an  entity  employing  no 
more  than  1 .500  persons.  There  are 
approximately  1,000  licensees  in  the 
Rural  Radiotelephone  Ser\'ice,  and  we 
estimate  that  almost  all  of  them  qualify- 
as  small  entities  under  the  SBA's 
definition. 

24.  Fixed  Microwave  Services. 
Microwave  ser\*ices  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliar\'  radio  services.  At 


present,  there  are  approximately  22.015 
common  carrier  fixed  licensees  and 
61.670  private  operational-fixed 
licensees  and  broadcast  auxiliar>-  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  defined  a 
small  business  specifically  with  respect 
to  microwave  services.  For  purposes  of 
this  FRFA.  we  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies— i.e..  an  entity  with  no  more 
than  1.500  persons.  We  estimate,  for  this 
purpose,  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxilian,' 
licensees)  would  qualif>'  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

25.  39  GHz  Licensees.  The 
Commission  defined  "small  entitv"  for 
39  GHz  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  S40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 

"ver>-  small  business"  was  added  and  is 
defined  as  an  entin-  that,  together  with 
their  affiliates,  has  average  gross 
revenues  of  not  more  than  Si  5  million 
for  the  preceding  three  calendar  vears. 
These  regulations  defining  'small 
entity  '  in  the  context  of  39  GHz 
auctions  have  been  approved  bv  the 
SBA.  The  auction  of  the  2.1 73  39  GHz 
licenses  began  on  April  12.  2000  and 
closed  on  May  8.  2000,  The  18  bidders 
who  claimed  small  business  status  won 
849  licenses. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

26.  Pursuant  to  the  Order,  all  rate-of- 
return  carriers  will  be  required  to 
modif\  their  access  tariffs  to  comply 
with  the  new  SLC  caps,  to  become 
effective  on  Ianuar\  1.  2002,  and  on  July 
1.  2002.  and  iuly  1.  2003.  subject  to  a 
cost  review  proceeding  for  the  SLC  caps 
of  price  cap  carriers.  This  function 
would  be  performed  by  the  National 
Exchange  Carrier  Association  (NECA) 
for  those  carriers  that  participate  in  the 
NECA  common  line  pool,  as  most  small 
carriers  do.  Those  rate-of-retum  carriers 
filing  their  own  tariffs  also  would  have 
to  make  a  tariff  filing  to  reflect  the 
access  charge  modifications. 

27.  The  CCL  charge  will  be  removed 
from  the  common  line  rate  structure  of 
rate-of-return  carriers  as  of  Julv  1,  2003 
From  Iuly  1.  2002  to  June  30,  2003,  rate- 
of-roturn  carriers  may  impose  a 
transitional  CCL  charge  on  all  switched 
access  minutes  to  recover,  for  each 
residential  and  single-line  business  line 
in  their  study  area,  the  difference 
between  the  residential  SLC  and  the 
lesser  of  $6.50  or  their  average  cost  per 
line. 
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28.  All  rate-of-return  carriers  will  be 
required  to  niodif>-  their  access  tariffs  by 
reallocating  line  port  costs  from  local 
switching  to  the  common  line  category. 
To  ease  the  burden  of  implementing  this 
rate  structure  modification  on  small 
rate-of-return  carriers,  we  will  permit 
them  to  shift  30  percent  of  their  local 
switching  costs  to  the  common  line 
category  in  lieu  of  coiuiucting  a  cost 
studv.  Carriers  electing  this  cost  study 
approach  must  base  their  costs  studies 
on  geographicallv-averaged  costs,  and 
submit  the  cost  study  in  support  of  the 
fdriff  filing  relying  on  the  cost  study. 
Once  a  rate-of-return  carrier  has 
performed  a  cost  study  to  support  its 
tariff,  it  mav  rely  on  that  cost  study  for 
subsequent  tariff  filings. 

29.  We  require  rate-of-return  carriers 
to  recover  through  a  separate  end-user 
charge  the  costs  of  ISDN  line  ports  and 
line  ports  associated  with  other  services 
that  exceed  the  costs  of  a  line  port  used 
for  basic  analog  service. 

30.  We  require  rate-of-return  carriers 
to  reallocate  the  costs  recovered  from 
the  transport  interconnection  charge 
(TIC)  to  all  other  access  categories. 
NECA  will  be  required  to  establish  for 
carriers  that  participated  in  the  NECA 
pool  during  the  tariff  year  ending  June 
30.  2001.  an  individual  carrier  dollar 
limit  based  on  its  traffic  volumes  and 
the  TIC  rate  for  the  twelve-month  period 
ending  June  30.  2001   Each  carrier  that 
was  not  in  the  pool  during  the  tariff  year 
ending  on  June  30.  2001,  must 
determine  its  TIC  limit  and  report  it  to 
NECA  for  purposes  of  administering 
future  pool  membership  changes. 

31.  We  permit,  but  do  not  require, 
rate-of-return  carriers  to  establish  the 
following  local  switching  and  transport 
rate  elements  A  flat  charge  for 
dedicated  trunk  port  costs:  a  flat  charge 
for  the  costs  of  DSl /voice  grade 
multiplexers  associated  with 
terminating  dedicated  trunks  at  analog 
switches;  a  per-minute  charge  for  shared 
trunk  ports  and  any  associated  DSl/ 
voice  grade  multiplexer  costs:  a  flat 
charge  for  the  costs  of  trunk  ports  used 
to  terminate  dedicated  trunks  on  the 
serving  wire  center  side  of  the  tandem 
switch:  individual  charges  for 
multiplexer  costs  associated  with 
tandem  switches;  and  a  separate  per- 
message  call  setup  charge. 

32.  We  require  rate-of-return  carriers 
that  use  general  purpose  computers  to 
provide  non-regulated  billing  and 
collection  services  to  allocate  a  portion 
of  their  GSF  costs  to  the  billing  and 
collection  category.  To  accommodate 
the  fact  that  rate-of-return  carriers  are 
not  required  to  maintain  separate  land, 
buildings,  office  furniture,  and  general 
purpose  computer  investment  accounts. 


we  only  require  these  carriers  to  apply 
the  modified  Big  Three  Expense  Factor 
used  by  price  cap  carriers  to  the  general 
purpose  computer  investment  detail  to 
determine  the  amount  to  be  allocated  to 
billing  and  collection.  Carriers  also  may 
use  the  general  purpose  computer 
investment  amount  they  develop  for  a 
period  of  three  years.  Carriers  whose 
billing  and  collection  activities  are 
performed  exclusively  by  service 
bureaus  will  not  be  subject  to  these 
requirements.  Many  small  carriers  use 
service  bureaus  exclusively  to  perform 
billing  and  collection  services  and. 
therefore,  will  not  be  affected  by  these 
requirements. 

33.  Rate-of-return  carriers  electing  to 
disaggregate  their  Interstate  Common 
Line  Support  must  submit  a  detailed 
description  of  their  disaggregation  plan, 
including  information  that  will  enable 
competitors  to  verify  and  reproduce  the 
algorithm  used  to  determine  zone 
support  levels,  and  a  geographic 
description  and  map  of  each  such  zone 
with  the  Commission,  the  relevant  state 
regulatory  agency,  and  USAC.  This  is 
not  a  new  compliance  requirement 
because  carriers  would  have  to  file  the 
above-stated  materials  in  order  to 
disaggregate  other  forms  of  high-cost 
support  pursuant  to  the  Rural  Task 
Force  Order  (66  FR  30080.  June  5.  2001). 

34.  Rate-of-return  carriers  seeking 
Interstate  Common  Line  Support  will  be 
required  to  file  on  an  annual  basis  their 
projected  common  line  revenue 
requirement  for  each  study  area  in 
which  they  operate.  Average  schedule 
companies  will  not  be  required  to 
submit  common  line  revenue 
requirements,  but  instead  will  be 
required  to  submit  information  that 
USAC  determines  is  necessary  in  order 
for  it  to  calculate  common  line  revenue 
requirements  for  average  schedule 
companies.  To  enable  USAC  to  begin 
distributing  Interstate  Common  Line 
Support  to  carriers  on  July  1,  2002, 
carriers  will  be  required  to  submit 
projected  common  line  revenue 
requirements  for  July  1.  2002.  to  June 
30,  2003,  by  March  31,  2002.  Carriers 
will  be  permitted  to  submit  corrections 
to  their  projected  common  line  revenue 
requirements  until  April  10,  2002.  After 
April  10.  2002.  any  corrections  to 
projected  common  line  revenue 
requirements  shall  be  made  in  the  form 
of  true-ups  using  actual  cost  data.  Rate- 
of-return  carriers  will  be  required  to 
submit  projected  common  line  revenue 
requirements  for  subsequent  years  on 
the  same  schedule. 

35.  To  ensure  that  Interstate  Common 
Line  Support  amounts  reflect  a  carrier's 
actual  common  line  costs,  rate-of-retum 
carriers  will  be  required  to  update 


projected  common  line  cost  data  with 
actual  costs  on  an  annual  basis.  Average 
schedule  companies  will  not  be 
required  to  calculate  or  submit  their 
actual  costs.  Rate-of-return  carriers  also 
will  be  permitted  to  update  their  actual 
cost  data  on  a  quarterly  basis. 

36.  Consistent  with  rules  adopted  in 
the  Rural  Task  Force  Order,  rate-of- 
return  carriers  will  file  their  line  counts 
with  USAC.  by  disaggregation  zone  and 
customer  class,  in  accordance  with  the 
schedule  in  §§36.611  and  36.612  of  our 
rules.  Line  count  data  for  rural  rate-of- 
return  carrier  study  areas  in  which  a 
competitive  eligible 
telecommunications  carrier  has  not 
begun  providing  service  will  be  filed  on 
an  annual  basis.  Line  count  data  will  be 
filed  on  a  regular  quarterly  basis  upon 
competitive  entry  in  rural  rate-of-retum 
carrier  study  areas.  Non-rural  rate-of- 
return  carriers  currently  are  required  to 
file  line  count  data  on  a  quarterly  basis 
regardless  of  whether  a  competitor  is 
present  and  that  requirement  will  not 
change.  Competitive  eligible 
telecommunications  carriers  will  file 
their  line  counts  with  USAC.  by 
disaggregation  zone  and  customer  class 
on  a  quarterly  basis,  in  accordance  with 
the  schedule  in  §  54.307  of  our  rules. 

37.  Carriers  seeking  Interstate 
Common  Line  Support  must  file  a 
certification  with  the  Commission  and 
USAC.  These  requirements  will  create 
additional  reporting  requirements,  but 
such  reporting  is  necessary  to  ensure 
compliance  with  section  254(e)  of  the 
Act. 

38.  We  require  all  incumbent  LECs, 
including  rate-ofretum  carriers,  to 
recover  universal  service  contributions 
only  through  end  user  charges.  Rate-of- 
retum  carriers  that  choose  to  impose 
end-user  charges  for  the  recovery  of 
universal  service  contributions  must 
make  corresponding  reductions  in  their 
access  charges  to  avoid  double  recovery. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

39.  The  Commission  has  taken 
numerous  steps  to  minimize  significant 
economic  impact  on  small  entities  of  the 
interstate  access  charge  and  universal 
service  reforms  adopted  in  this  Order. 
Overall,  the  Commissions  approach  is 
tailored  to  the  specific  challenges  faced 
by  small  local  telephone  companies 
serving  rural  and  high-cost  areas. 
Although  per-minute  switched  access 
charges  will  be  reduced  for  all  rate-of- 
retum  carriers,  these  carriers  will  retain 
the  flexibility  to  establish  rates  based  on 
their  own  costs  in  the  areas  they  serve, 
rather  than  being  forced  to  conform  to 

a  prescribed  target  rate.  Rate-of-retum 
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carriers  will  continue  to  be  permitted  to 
set  rates  based  on  the  authorized  rate  of 
return  of  1 1 .25  percent.  And  the  new. 
uncapped  support  mechanir-m  created 
by  this  Order  will  provide  certaintv  and 
stability  by  ensuring  that  the  rate 
stmcture  modifications  we  adopt  do  not 
affect  overall  recovery  of  interstate 
access  costs.  The  Order  adopts  a 
cautious  approach  which  rationalizes 
the  access  rate  structure  and  converts 
identifiable  implicit  subsidies  to 
explicit  support,  without  endangering 
this  important  revenue  stream  for  rate- 
of-return  carriers. 

40.  The  Commission  also  has  taken 
steps  to  minimize  the  administrative 
burdens  imposed  on  small  carriers  as  a 
result  of  access  charge  and  universal 
ser\ice  reform.  The  Order  does  not 
create  a  separate  non-primarv 
residential  line  SLC  cap.  Instead,  it 
applies  the  same  SLC  cap  to  primary 
and  non-primary  residential  lines, 
concluding  that  this  approach  will 
simplify  the  common  line  rate  structure 
and  avoid  the  administrative  costs 
associated  with  administering  the 
distinction.  The  Order  also  provides 
that  a  separate  cost  showing  to  justify 
residential  and  single-line  business  SLC 
cap  increases  above  S5.00  will  not  be 
required  for  rate-of-return  carriers, 
concluding  that  such  a  requirement  is 
unnecessary  and  would  create  undue 
administrative  burdens.  The  Order 
provides  that  rate-of-return  carriers  may 
deaverage  SLC  rates  in  accordance  with 
universal  service  support  disaggregation 
plans  established  pursuant  to  the  Rural 
Task  Force  Order,  a  measure  w^hich  will 
minimize  administrative  burdens  on 
small  carriers,  as  well  as  confusion 
among  competitive  carriers,  by  ensuring 
that  carriers  do  not  have  multiple 
overlapping  zones  within  their  serxices 
for  universal  service  support  and  SLC 
rates,  as  well  as  providing  the  fiexibility 
necessary  to  accommodate  the  diversity 
among  small  local  telephone  companies 

41.  To  ease  the  burden  on  small  local 
telephone  companies  of  reallocating  line 
port  costs  from  local  switching  to  the 
common  line  category,  carriers  will  be 
permitted  to  shift  30  percent  of  their 
local  switching  costs  to  the  common 
line  category  in  lieu  of  conducting  a  cost 
study  A  carrier  conducting  a  cost  study 
may  use  the  results  in  futvu^  tariff 
filings. 

42.  The  Order  permits,  but  does  not 
require,  rate-of-retum  carriers  to 
establish  a  number  of  local  switching 
and  transport  rate  elements,  concluding 
that  these  rate  stmcture  modifications 
should  be  optional  to  avoid  undue 
administrative  burdens  on  small  rate-of- 
return  carriers,  and  to  allow  carriers  to 
make  individual  determinations  as  to 


whether  the  costs  of  establishing  new 
rate  elements  are  warranted  by  the 
potential  efficiency  gains. 

43  To  accommodate  the  fact  that  rate- 
of-return  carriers  are  not  required  to 
maintain  the  account  detail  that 
provides  separate  land,  buildings,  office 
furniture,  and  general-purpose 
computer  investment  detail  in  order  to 
implement  the  allocator  adopted  for 
price  cap  carriers  for  GSF  costs,  we  onlv 
require  them  to  apply  the  modified  Big" 
Three  Expense  Factor  used  by  price  cap 
carriers  to  general  purpose  computer 
investment  to  determine  the  amount  to 
be  allocated  to  the  billing  and  collection 
category-,  thereb\'  removing  costs  of  non- 
regulated  activities  from  the  regulated 
rate  base.  We  also  permit  rate-of-return 
carriers  to  use  the  general  purpose 
computer  investment  amount  thev 
develop  for  a  period  of  three  years.  This 
procedure  recognizes  the  limitations  of 
the  accounting  system  and  the 
administrative  burdens  of  developing 
further  disaggregated  investment  detail 
Rate-of-retum  carriers  whose  billing  and 
collection  activities  are  performed 
exclusively  by  service  bureaus  v\ill 
continue  to  allocate  GSF  pursuant  to 
§  69.307(c)  of  our  rules,  which 
specifically  addresses  the  situation  in 
which  rate-of-return  carriers  obtain  all 
billing  and  collection  ser\'ices  they 
provide  to  interexchange  carriers  from 
unregulated  affiliates  or  from 
unaffiliated  third  parties. 

44.  The  Order  does  not  require  rate- 
of-return  carriers  to  recover  marketing 
expenses  through  the  common  line 
recovery  mechanisms,  reasoning  that 
determination  of  the  costs  to  be 
reallocated  would  be  more  difficult  for 
small  carriers  than  for  large,  price  cap 
carriers  because  small  carriers  are  not 
required  to  keep  more  detailed  Class  A 
accounts,  and  that  the  costs  in  question 
represent  only  a  small  portion  of  rate-of 
return  carriers'  interstate  access 
revenues. 

45  The  Order  generally  adopts  the 
same  plan  for  disaggregation  and 
targeting  of  Interstate  Common  Line 
Support  as  recently  adopted  for 
intrastate  high-cost  support  for  rural 
carriers,  which  will  result  in  minimal 
additional  administrative  burdens  for 
carriers  that  elect  to  disaggregate  their 
support.  Rate-of-retum  carriers  choosing 
to  disaggregate  their  Interstate  Common 
Line  Support  must  submit  a  detailed 
description  of  the  disaggregation  plan, 
including  information  that  will  enable 
competitors  to  verify  and  reproduce  the 
algorithm  used  to  determine  zone 
support  levels,  and  a  geographic 
description  and  map  of  each  such  zone 
with  the  Commission,  the  relevant  state 
regulator],'  agency,  and  USAC,  as 


discussed  further  below.  These 
geographic  descriptions  and  zone  maps 
are  identical  to  the  ones  that  carriers 
must  submit  pursuant  to  the 
requirements  of  the  Rural  Task  Force 
Order,  and  thus  create  no  additional 
reporting  requirements. 

46,  The  Order  limits  as  much  as 
possible  the  filing  requirements 
associated  with  the  new  Interstate 
Common  Line  Support  mechanism, 
generally  requiring  carriers  to  file  the 
minimum  amount  of  information 
necessary  for  the  proper  functioning  of 
the  mechanism.  Consistent  with  their 
average  schedule  status,  average 
schedule  companies  will  not  be 
required  to  submit  common  line 
revenues  requirements,  but  instead  will 
be  required  to  submit  informaUon  that 
USAC  determines  is  necessar%'  in  order 
for  it  to  calculate  common  line  revenue 
requirements  for  average  schedule 
companies  Additionally,  rural  rate-of- 
return  carriers  and  their  competitors  are 
required  to  file  line  count  data  on  a 
quarterly  basis  only  upon  competitive 
entr>-  by  an  eligible  telecommunications 
carrier  The  data  that  will  be  filed  is 
similar  to  data  that  small  carriers 
already  prepare  and  submit  to  N'ECA  to 
enable  them  to  develop  rates  and 
operate  the  common  line  pool,  but 
differs  in  important  respects  The  Order 
permits  small  carriers  to  file  quarterly 
"tme  ups"  to  enable  carriers  that 
experience  unforeseen  costs  to  file 
actual  cost  data  and  receive  increased 
per-line  amounts  of  Interstate  Common 
Line  Support  The  tme-up  option  allows 
carriers  to  avoid  over-or  under-payment 
and  to  obtain  the  correct  level  of 
support  for  their  particular  revenue 
requirements 

47.  The  Order  streamlines  the  part  69 
waiver  requirement  for  introduction  of 
new  ser\ices  by  rate-of-retum  carriers, 
concluding  that  streamlined  filing 
requirements  will  eliminate 
unnecessar\-  administrative  burdens  on 
small  carriers 

48  The  Commission  considered  a 
number  of  significant  alternatives  in  this 
proceeding.  The  Commission  sought 
comment  on  the  MAG  plan,  a 
comprehensive  proposal  addressing 
numerous  issues  facing  rate-of-return 
earners,  including  access  charge  reform 
and  universal  service  support,  on 
January  5.  2001 ,  stating  its  intention  to 
fully  and  expeditiously  consider  the 
MAG  plan  Based  on  the  significant 
concerns  about  features  of  the  MAG 
plan  raised  bv  commenters.  the 
Commission  has  determined  thai 
adoption  of  the  plan  in  its  entirety 
would  not  benefit  consumers  or  service 
the  public  interest   For  example,  the 
Commission  determined  that  the  MAG's 
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proposals  that  certain  access  charge 
reforms  be  optional,  and  that  only  those 
carriers  electing  the  MAG  incentive 
regulation  proposal  be  eligible  for  new, 
explicit  universal  service  support  to 
replace  implicit  support  in  access 
charges,  are  inconsistent  with  the 
mandate  of  the  1996  Act  and  could 
preclude  many  small  carriers  from  fully 
participating  in  interstate  access  charge 
reform,  leading  to  increased  access  rate 
disparities  among  local  telephone 
companies  that  is  not  in  the  public 
interest. 

49.  The  Commission  also  has 
considered  proposals  for  adoption  of  a 
target  rate  for  the  per-minute  access 
charges  of  rate-of-retum  carriers,  either 
on  an  optional  or  a  mandator.'  basis. 
The  Commission  rejects  these  proposals 
and  concludes  that  none  of  these 
proposals  is  supported  by  cost  data  and 
that  the  non-prescriptive,  market-based 
approach  to  access  charge  reform 
adopted  m  the  Order  is  more  consistent 
with  the  competitive  and  universal 
service  goals  of  the  1996  Act.  The 
comments  filed  in  this  proceeding 
indicate  a  wide  variation  in  cost 
patterns,  density,  and  other  operational 
characteristics  among  rate-of-return 
carriers.  The  access  charge  reform 
approach  adopted  in  this  Order 
dc:c:ommodates  this  diversity  by 
reallocating  costs  and  removing  implicit 
support  to  create  more  efficient  rate 
structures,  while  allowing  carriers  to 
establish  rates  based  on  their  own  costs. 
50.  The  Commission  also  considered 
and  rejected  proposals  by  some 
commenters  for  the  establishment  of  a 
presubscribed  interexchange  carrier 
charge,  or  PICC,  a  flat,  monthly  charge 
assessed  on  the  interexchange  carrier 
with  which  an  end  user  is 
presubscribed,  for  rate-of-return  carriers 
in  lieu  of  raising  SLCs  for  rate-of-return 
carriers  and/ or  removing  the  CCL  charge 
from  the  common  line  rate  structure. 
The  Commission  concludes  that  a  PICC 
should  not  be  introduced  into  the 
common  line  rate  structure  of  rate-of- 
return  carriers.  Establishment  of  a  PICC 
would  force  interexchange  carriers  to 
recover  the  cost  of  the  PICC  from  all  of 
their  customers,  and  contribute  to  rate 
disparities  between  the  two  groups  of 
carriers,  thereby  increasing  the  burden 
on  interexchange  carriers  of  compliance 
with  the  geographic  rate  averaging  and 
rate  integration  requirements  of  section 
254(g). 

51.  The  Commission  al.so  considered 
and  rejected  the  imposition  of  a  cap  on 
the  explicit  interstate  support 
mechanism  established  in  this  Order. 
concluding  that  a  cap  is  not  appropriate 
under  the  circumstances.  Many  rate-of- 
retum  carriers  are  small,  rural  carriers 


that  serve  high-cost  regions.  Small 
carriers  generally  are  more  dependent 
on  their  interstate  access  charge  revenue 
streams  and  universal  service  support 
than  large  carriers  and,  therefore,  more 
sensitive  to  disruption  of  those  streams. 
The  absence  of  a  cap  will  ensure  that 
the  rate  structure  modifications  adopted 
in  this  Order  do  not  affect  the  overall 
recovery  of  interstate  loop  costs  by 
small  carriers. 

6,  Report  to  Congress 

52.  The  Conunission  will  send  a  copy 
of  this  Order,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.  In 
addition,  the  Commission  will  send  a 
copv  of  this  Order,  including  this  FRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  this  Order  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register. 

C.  Papen\'ork  Reduction  Act  Analysis 

53.  The  action  contained  herein  has 
been  analvzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
bv  the  Office  of  Management  and 
Budget  (OMB)  as  prescribed  by  the  Act. 
and  will  go  into  effect  upon 
announcement  in  the  Federal  Register 
of  OMB  approval. 

III.  Ordering  Clauses 

54.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1^.  201-205.  214,  218-220, 
254.  303(r).  403.  405,  and  410  of  the 
Communications  Act  of  1934,  as 
amended,  this  Second  Report  and  Order 
in  CC  Docket  No.  00-256,  Fifteenth 
Report  and  Order  in  CC  Docket  No.  96- 
45,  and  Report  and  Order  in  CC  Docket 
Nos.  98-77  and  98-166  is  adopted, 

55.  Part  54  and  69  of  the 
Commission's  rules,  are  amended  as  set 
forth,  effective  December  31,  2001, 
except  for  §§  54.307(b).  54.307(c). 
54.315(a).  54.315(f)(1)  through 
54.315(f)(4).  54.902(a).  54.902(b), 
54.902(c).  54.903(a)(1)  through 
54.903(a)(4),  54.904(a),  54.904(b),  and 
54.904(d),  which  contain  information 
collection  requirements  that  have  not 
been  approved  by  the  Office  of 
Management  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections. 

56.  It  is  further  ordered  that  §65.101 
of  the  Commission's  rules  is  stayed. 


57.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47CFRPart54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

47CFnPart69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Final  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  54 
and  69  as  follows: 

PART  54— UNIVERSAL  SERVICE 

1 .  The  authority  citation  continues  to 
read  as  follows; 

Authority:  47  U.S.C.  1,  4(1).  201.  205.  214. 
and  2,t4  unless  otherwise  noted. 

2.  Amend  §  54.5  by  adding  the 
following  definition  in  alphabetical 
order: 

§  54.5    Terms  and  definitions. 

«         *         *         •         * 

Rate-of-Return  Carrier.  "Rate-of- 
return  carrier  "  shall  refer  to  any 
incumbent  local  exchange  carrier  not 
subject  to  price  cap  regulation  as  that 
term  is  defined  in  §  61.3(x)  of  this 
chapter. 
***** 

3.  Amend  §  54.307  by  adding  a  third 
sentence  to  paragraph  (a)(1).  by  revising 
the  second  and  third  sentences  of 
paragraph  (b).  and  by  revising  paragraph 
(c)  to  read  as  follows: 

§  54.307    Support  to  a  competitive  eligible 
telecommunications  carrier. 

(a)  *   *   * 

(1)*   *   *  A  competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  service  area  of  a  rate-of- 
retum  carrier  shall  be  eligible  to  receive 
Interstate  Common  Line  Support  for 
each  line  it  serves  in  the  service  area  in 
accordance  with  the  formula  in 
§54.901. 
***** 

(b)  *   *   *  For  a  competitive  eligible 
telecommunications  carrier  serving 
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loops  in  the  service  area  of  a  rural 
incumbent  local  exchange  carrier,  as 
that  term  is  defined  in  §  54.5,  the  carrier 
must  report,  by  customer  class,  the 
number  of  working  loops  it  serves  in  the 
service  area,  disaggregated  by  cost  zone 
if  disaggregation  zones  have  been 
established  within  the  service  area 
pursuant  to  §  54.315.  For  a  competitive 
eligible  telecommunications  carrier 
serving  loops  in  the  service  area  of  a 
non-rural  telephone  company,  the 
carrier  must  report  the  number  of 
working  loops  it  serves  in  the  service 
area,  by  customer  class  if  the  non-rural 
telephone  company  receives  Interstate 
Common  Line  Support  pursuant  to 
§  54.901  and  by  disaggregation  zone  if 
disaggregation  zones  have  been 
established  within  the  service  area 
pursuant  to  §  54.315  of  this  subpart,  and 
the  number  of  working  loops  it  serves  in 

each  wire  center  in  the  service  area. 

*   *   * 

(c)  A  competitive  eligible 
telecommimications  carrier  must  submit 
the  data  required  pursuant  to  paragraph 
(b)  of  this  section  according  to  the 
schedule. 

(1)  No  later  than  July  31st  of  each 
year,  submit  data  as  of  December  31st  of 
the  previous  calendar  year; 

(2)  No  later  than  September  30th  of 
each  year,  submit  data  as  of  March  31st 
of  the  existing  calendar  year; 

(3)  No  later  than  December  30th  of 
each  year,  submit  data  as  of  June  30th 
of  the  existing  calendar  year; 

(4)  No  later  than  March  30th  of  each 
year,  submit  data  as  of  September  30th 
of  the  previous  calendar  year. 

4.  Amend  §  54.315  by  revising  the 
section  heading,  paragraphs  (a),  (b)(4), 
(c)(5),  (e)(1),  (e)(4)  through  (e)(7),  and 
(f)(1)  through  (f)(4)  to  read  as  follows; 

§  54.31 5    Disaggregation  and  targeting  of 
high-cost  support. 

(a)  On  or  before  May  15,  2002,  all 
rural  incumbent  local  exchange  carriers 
and  rate-of-retum  carriers  for  which 
high-cost  universal  service  support 
pursuant  to  §§54.301,  54.303.  and/or 
54.305  of  this  subpart,  subpart  K  of  this 
part,  and/or  part  36  subpart  F  is 
available  must  select  a  disaggregation 
path  as  described  in  paragraphs  (b),  (c), 
or  (d)  of  this  section.  In  study  areas  in 
which  a  competitive  carrier  was 
designated  as  a  competitive  eligible 
telecommunications  carrier  prior  to  June 
19,  2001.  the  rural  incumbent  local 
exchange  carrier  or  rate-of-retum  carrier 
may  only  disaggregate  support  pursuant 
to  paragraphs  (b).  (c),  or  (d)(l)(iii)  of  this 
section.  A  mral  incumbent  local 
exchange  carrier  or  rate-of-retura  carrier 
failing  to  select  a  disaggregation  path  as 
described  in  paragraphs  (b).  (c).  or  (d)  of 


this  section  by  May  15.  2002,  will  not 
be  permitted  to  disaggregate  and  target 
federal  high-cost  support  unless  ordered 
to  do  so  by  a  state  commission  as  that 
term  is  defined  in  §  54.5. 
(b)*   •   • 

(4)  A  state  commission  may  require, 
on  its  own  motion,  upon  petition  by  an 
interested  party,  or  upon  petition  by  the 
rural  incumbent  local  exchange  carrier 
or  rate-of-retiim  carrier,  the 
disaggregation  and  targeting  of  support 
under  paragraphs  (c)  or  (d)  of  this 
section 
***** 

(c)  *   *   * 

(5)  A  state  commission  may  require, 
on  its  own  motion,  upon  petition  by  an 
interested  party,  or  upon  petition  by  the 
rural  incumbent  local  exchange  carrier 
or  rate-of-retum  carrier,  the 
disaggregation  and  targeting  of  support 
in  a  different  manner. 


(e)*   *   • 

(1)  Support  available  to  the  carrier's 
study  area  under  its  disaggregation  plan 
shall  equal  the  total  support  available  to 
the  study  area  without  disaggregation 
*         *         •         •         « 

(4)  Per-line  support  amounts  for  each 
disaggregation  zone  shall  be 
recalculated  whenever  the  carrier's  total 
annual  support  amount  changes  using 
the  changed  support  amount  and  lines 
at  that  point  in  time. 

(5)  Per-line  support  for  each  categon,- 
of  support  in  each  disaggregation  zone 
shall  be  determined  such  that  the  ratio 
of  support  between  disaggregation  zones 
is  maintained  and  that  the  product  of  all 
of  the  carrier's  lines  for  each 
disaggregation  zone  multiplied  by  the 
per-line  support  for  those  zones  when 
added  together  equals  the  sum  of  the 
carrier's  total  support 

(6)  Until  a  competitive  eligible 
telecommunications  carrier  is  certified 
in  a  study  area,  monthly  payments  to 
the  incumbent  carrier  will  be  made 
based  on  total  aimual  amounts  for  its 
study  area  divided  by  12 

(7)  When  a  comjjetitive  eligible 
telecommunications  carrier  is  certified 
in  a  study  area,  per-Une  amounts  used 
to  determine  the  competitive  eligible 
teleconununications  carrier's 
disaggregated  support  shall  be  based  on 
the  incumbent  carrier's  then-current 
total  support  levels,  lines,  disaggregated 
support  relationships,  and,  in  the  case 
of  support  calculated  under  subpart  K  of 
this  part,  customer  classes 

(f)*   •   * 

(1)  A  carrier  certifying  under 
paragraph  (b)  of  this  section  that  it  will 
not  disaggregate  and  target  high-cost 
universal  service  support  shall  submit 


to  the  Administrator  a  copv  of  the 
certification  submitted  to  the  state 
commission,  or  the  Federal 
Communications  Commission,  when 
not  sub)ect  to  state  jurisdiction. 

(2)  A  carrier  electing  to  disaggregate 
and  target  support  under  paragraph  (c) 
of  this  section  shall  submit  to  the 
Administrator  a  copy  of  the  order 
approving  the  disaggregation  and 
targeting  plan  submitted  by  the  carrier 
to  the  state  commission,  or  the  Federal 
Communications  Commission,  when 
not  subject  to  state  jurisdiction,  and  a 
copy  of  the  disaggregation  and  targeting 
plan  approved  by  the  state  commission 
or  the  Federal  Communications 
Commission 

(3)  A  earner  electing  to  disaggregate 
and  target  support  under  paragraph  (d) 
of  this  section  shall  submit  to  the 
Administrator  a  copy  of  the  self- 
certification  plan  including  the 
information  submitted  to  the  state 
commission  pursuant  to  paragraphs 
(d)(2)(i)  and  {d)(2)(iv)  of  this  section  or 
the  Federal  Communications 
Conunission 

(4)  A  carrier  electing  to  disaggregate 
and  target  support  under  paragraph  (c) 
or  (d)  of  this  section  must  submit  to  the 
Administrator  maps  which  precisely 
identif)-  the  boundaries  of  the 
designated  disaggregation  zones  of 
support  within  the  carriers  study  area. 

5.  Amend  §  54.701  by  revising 
paragraph  (g)(l)(iii)  to  read  as  follows; 

§54.701     Administrator  ot  universal  service 
support  mechanisms. 

•  0  *  *  * 

(g)(1)  *  *  • 

(iii)  The  High  Cost  and  Low  Income 
Division,  which  shall  perform  duties 
and  functions  in  connection  with  the 
high  cost  and  low  income  support 
mechanism,  the  interstate  access 
universal  service  support  mechanism 
for  price  cap  carriers  described  in 
subpart  J  of  this  part,  and  the  interstate 
common  line  support  mechanism  for 
rate-of-return  earners  described  in 
subpart  K  of  this  part,  under  the 
direction  of  the  High  Cost  and  Low 
Income  Committee  of  the  Board,  as  set 
forth  in  §54. 705(c) 

6.  Amend  §  54.702  by  revising 
paragraph  (a)  and  the  second  sentence 
of  paragraph  (i]  to  read  as  follows 

§  54.702    Administrator's  functions  and 
responsibilities. 

(a)  The  Administrator,  and  the 
divisions  therein,  shall  be  responsible 
for  administering  the  schools  and 
libraries  support  mechanism,  the  rural 
health  care  support  mechanism,  the 
high  cost  support  mechanism,  the  low 
income  support  mechanism,  the 
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interstate  access  universal  service 
support  mechanism  described  in 
subpart  )  of  this  part,  and  tht^  interstate 
common  line  support  mechanism 
described  in  subpart  K  of  this  part. 


*    *    * 


ID"    "    "  The  Administrator  shall 
keep  separate  accounts  for  the  amounts 
of  money  collected  and  disbursed  for 
<>ligihle  schools  and  libraries,  rural 
health  care  providers,  low-income 
consumers,  interstate  access  universal 
service  support,  interstate  common  line 
support,  and  hi^h-cost  and  insular 
areas. 
»         «         »         •         * 

7.  .^mend  §  54.705  by  revising 
paragraphs  (c){l)  introductory  text. 
fc)(l)(i).  (c)(l)(ii).  (c)(l)(iv).  and  (c){l)(v) 
to  read  as  follows- 

§  54.705    Committees  of  the 
Administrators  Board  of  Directors. 

***** 

(c)  High  Cost  and  Low  Income 
Committee — (1 )  Committee  functions. 
The  High  Cost  and  Low  Income 
Committee  shall  oversee  the 
administration  of  the  high  cost  and  low 
income  support  mechanisms,  the 
interstate  access  universal  service 
support  mechanism  for  price  cap 
carriers  described  in  subpart  |  of  this 
part,  and  the  interstate  common  line 
support  me{;hanism  for  rate-of-return 
carriers  described  in  subpart  K  of  this 
part  bv  the  High  Cost  and  Low  Income 
Division  The  High  Cost  and  Low- 
income  Committee  shall  have  the 
authority  to  make  decisions  concerning: 

(i)  How  the  Administrator  projects 
demand  for  the  high  cost,  low  income, 
interstate  access  universal  service,  and 
interstate  common  line  support 
mec  hanisms: 

(ii)  Development  of  applications  and 
associated  instructions  as  needed  for  the 
high  cost,  low  income,  interstate  access 
universal  service,  and  interstate 
common  line  support  mechanisms; 
***** 

(iv)  Performance  of  audits  of 
beneficiaries  under  the  high  cost,  low- 
income,  interstate  access  universal 
ser\ice  and  interstate  common  line 
support  mechanisms:  and 

(v)  Development  and  implementation 
of  other  functions  unique  to  the  high 
cost,  low  income,  interstate  access 
universal  service  and  interstate  common 
line  support  mechanisms. 
***** 

8  Amend  *i  54.715  by  revising  the 
third  sentence  of  paragraph  (c)  to  read 
as  follows: 

§  54.71 5    Administrative  expenses  of  the 
Administrator. 


(c)  *   *  *  The  administrative  expenses 
incurred  by  the  Administrator  in 
connection  with  the  schools  and 
libraries  support  mechanism,  the  rural 
health  care  support  mechanism,  the 
high  cost  support  mechanism,  the  low 
income  support  mechanism,  the 
interstate  access  universal  ser\ice 
support  mechanism,  and  the  interstate 
common  line  support  mechanism  shall 
be  deducted  from  the  annual  funding  of 

each  respective  support  mechanism. 

*   *   * 

9.  Add  subpart  K  to  part  54  to  read  as 
follows: 

Subpart  K— Interstate  Common  Line 
Support  Mectianism  for  Rate-of-Return 
Carriers 

Sec.         I 

54.901  Calculation  of  Interstate  Common 
Linepupport. 

54.902  Calculation  of  Interstate  Common 
Line  Support  for  transferred  exchanges. 

54.903  Obligations  of  rate-of-retum  carriers 
and  the  Administrator. 

54.904  Carrier  certification. 

§  54.901    Calculation  of  Interstate  Common 
Line  Support 

(a)  Interstate  Common  Line  Support 
available  to  a  rate-of-return  carrier  shall 
equal  the  Common  Line  Revenue 
Requirement  per  Study  Area  as 
calculated  in  accordance  with  part  69  of 
this  chapter  minus: 

(1)  The  study  area  revenues  obtained 
from  end  user  common  line  charges  at 
their  allowable  maximum  as  determined 
by  §§69  104(n)  and  69.104(o)  of  this 
chapter; 

(2)  The  carrier  common  line  charge 
revenues  to  be  phased  out  pursuant  to 
§  69.105  of  this  chapter; 

(3)  The  special  access  surcharge 
pursuant  to  §69.114  of  this  chapter; 

(4)  The  line  port  costs  in  excess  of 
basic  analog  service  pursuant  to 

§  69.130  of  this  chapter;  and 

(5)  Any  Long  Term  Support  for  which 
the  carrier  is  eligible  or.  if  the  carrier 
ceased  participation  in  the  NECA 
common  line  pool  after  October  11, 
2001,  any  Long  Term  Support  for  which 
the  carrier  would  have  been  eligible  if 

it  had  not  ceased  its  participation  in  the 
pool. 

(b)  The  per-line  Interstate  Common 
Line  Support  available  to  a  competitive 
eligible  telecommunications  carrier 
serving  lines  in  a  study  area  served  by 
a  rate-of-retum  carrier  shall  be 
calculated  by  the  Administrator  as 
follows: 

(1)  If  the  rate-of-retum  carrier  has 
disaggregated  the  support  it  receives  in 
the  study  area  pursuant  to  §54.315,  the 
Administrator  shall  calculate  the 
amount  of  Interstate  Common  Line 
Support  targeted  to  each  disaggregation 


zone  by  the  rate-of-return  carrier 
(targeted  Interstate  Common  Line 
Support).  If  the  rate-of-retum  carrier  has 
chosen  not  to  disaggregate  its  support 
for  a  study  area  pursuant  to  §54.315. 
then  the  entirety  of  its  Interstate 
Common  Line  Support  for  the  study 
area  shall  be  considered  targeted 
Interstate  Common  Line  Support  for 
purposes  of  performing  the  calculations 
in  this  section. 

(2)  In  each  disaggregation  zone  or 
undisaggregated  study  area,  the 
Administrator  shall  calculate  the 
Average  Interstate  Common  Line 
Support  by  dividing  the  rate-of-return 
carrier's  targeted  Interstate  Common 
Line  Support  by  its  total  lines  served. 

(3)  The  Administrator  shall  then 
calculate  the  Interstate  Common  Line 
Support  available  to  the  competitive 
eligible  telecommunications  carrier  for 
each  line  it  serves  for  each  customer 
class  in  a  disaggregation  zone  or 
undisaggregated  study  area  by  the 
following  formula: 

(i)  If  the  Average  Interstate  Common 
Line  Support  is  greater  than  S2.70 
multiplied  by  the  number  of  residential 
and  single-line  business  lines  served  by 
the  rate-of-retum  carrier  in  the 
disaggregation  zone  or  undisaggregated 
study  area,  then: 

(A)  Interstate  Common  Line  Support 
per  Multi-Line  Business  Line  =  (Average 
Interstate  Common  Line  Support  - 
$2.70  X  residential  and  single-line 
business  lines  served  by  the  rate-of- 
retum  carrier)  -;-  (total  lines  served  by 
the  rate-of-retum  carrier):  and 

(B)  Interstate  Common  Line  Support 
per  Residential  and  Single-Line 
Business  Line  =  Interstate  Common  Line 
Support  per  Multi-Line  Business  Line  + 
S2.70. 

(ii)  If  the  Average  Interstate  Common 
Line  Support  is  less  than  or  equal  to 
S2.70  multiplied  by  residential  and 
single-line  business  lines  served  by  the 
rate-of-return  carrier  in  the 
disaggregation  zone  or  undisaggregated 
study  area,  but  greater  than  SO.  then: 

(A)  Interstate  Common  Line  Support 
per  Multi-Line  Business  Line  =  SO;  and 

(B)  Interstate  Common  Line  Support 
per  Residential  and  Single-Line 
Business  Line  =  Average  Interstate 
Common  Line  Support  +  residential  and 
single  line  business  lines  served  by  the 
rate-of-retum  carrier. 

(iii)  If  the  Average  Interstate  Common 
Line  Support  is  equal  to  SO.  then  the 
competitive  eligible 

telecommunications  carrier  shall  receive 
no  Interstate  Common  Line  Support  for 
lines  served  in  that  disaggregation  zone 
or  undisaggregated  study  area. 
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§  54.902    Calculation  of  Interstate  Common 
Line  Support  for  transferred  exchanges. 

(a)  hi  the  event  that  a  rate-of-retum 
carrier  acquires  exchanges  from  an 
entity  that  is  also  a  rate-of-retum  carrier. 
Interstate  Common  Line  Support  for  the 
transferred  exchanges  shall  be 
distributed  as  follows. 

(1)  Each  carrier  may  report  its 
updated  line  counts  to  reflect  the 
transfer  in  the  next  quarterly  line  count 
filing  pursuant  to  §  54.903(a)  that 
applies  to  the  period  in  which  the 
transfer  occurred.  During  a  transition 
period  from  the  filing  of  the  updated 
line  counts  until  the  end  of  the  funding 
year,  the  Administrator  shall  adjust  the 
Interstate  Common  Line  Support 
received  by  each  carrier  based  on  the 
updated  line  counts  and  the  per-line 
Interstate  Common  Line  Support, 
categorized  by  customer  class  and,  if 
applicable,  disaggregation  zone,  of  the 
selling  carrier.  If  the  acquiring  carrier 
does  not  file  a  quarterly  update  of  its 
line  counts,  it  will  not  receive  Interstate 
Common  Line  Support  for  those  lines 
during  the  transition  period. 

(2)  Each  carriers'  projected  data  for 
the  following  funding  year  filed 
pursuant  to  §  54.903(c)  shall  reflect  the 
transfer  of  exchanges. 

(3)  Each  carriers'  actual  data  filed 
pursuant  to  §  54.903(d)  shall  reflect  the 
transfer  of  exchanges.  All  post- 
transaction  Interstate  Common  Line 
Support  shall  be  subject  to  true  up  by 
the  Administrator  pursuant  to 

§  54.903(e). 

(b)  In  the  event  that  a  rate-of-retum 
carrier  acquires  exchanges  from  a  price 
cap  carrier  that  are  incorporated  into 
one  of  the  rate-of-retum  carrier's 
existing  study  areas.  Interstate  Common 
Line  Support  for  the  transferred 
exchanges  shall  be  distributed  as 
follows. 

(1)  The  acquiring  carrier  may  report 
its  updated  line  counts  for  the  study 
area  into  which  the  acquired  lines  are 
incorporated  in  the  next  quarterly  line 
count  filing  piu-suant  to  §  54.903(a)  that 
applies  to  the  period  in  which  the 
transfer  occurred.  During  a  transition 
period  from  the  filing  of  the  updated 
line  counts  until  the  end  of  the  funding 
year,  the  Administrator  shall  adjust  the 
Interstate  Common  Line  Support 
received  by  the  acquiring  carrier  based 
on  the  updated  line  counts  and  the  per- 
line  amounts  Interstate  Common  Line 
Support  for  the  study  area  served  by  the 
acquiring  carrier.  If  necessary,  the 
Administrator  shall  develop  an  average 
per-line  support  amoiuit  to  reflect 
various  per-line  amounts  in  multiple 
disaggregation  zones  served  by  the 
acquiring  carrier.  If  the  acquiring  carrier 
does  not  file  a  quarterly  update  of  its 


line  counts,  it  will  not  receive  Interstate 
Common  Line  Support  for  those  lines 
during  the  transition  period. 

(2)  The  acquinng  carrier's  projected 
data  for  the  following  fundmg  year  filed 
pursuant  to  §  54.903(c)  shall  reflect  the 
transfer  of  exchanges 

(3)  The  acquiring  carrier's  actual  data 
filed  pursuant  to  §  54  903(d)  shall  reflect 
the  transfer  of  exchanges.  All  post- 
transaction  Interstate  Common  Line 
Support  shall  be  subject  to  true  up  by 
the  Administrator  pursuant  to 

§  54.903(e), 

(c)  In  the  event  that  a  rate-of-retum 
carrier  acquires  exchanges  from  a  price 
cap  carrier  that  are  not  incorporated  into 
one  of  the  rate-of-return  carrier's 
existing  study  areas.  Interstate  Common 
Line  Support  for  the  transferred 
exchanges  shall  be  distributed  as 
follows. 

(1)  The  acquinng  rate-of-retum  may 
submit  to  the  Administrator  a  projected 
Interstate  Common  Line  Revenwe 
Requirement  for  the  acquired  exchanges 
for  the  remainder  of  the  funding  year  in 
the  next  quarterly  report  to  the 
Administrator.  The  Administrator  shall 
distribute  Interstate  Common  Line 
Support  pursuant  to  the  partial  year 
projected  Interstate  Common  Line 
Revenue  Requirement  for  the  remainder 
of  the  funding  Vear  If  the  acquiring 
carrier  does  not  file  a  projected 
Interstate  Common  Line  Revenue 
Requirement,  it  will  not  receive 
Interstate  Common  Line  Support  for 
those  exchanges  during  the  transition 
period. 

(2)  The  acquiring  carrier's  projected 
data  for  the  following  funding  year  filed 
pursuant  to  §  54.903(c)  shall  reflect  the 
transfer  of  exchanges. 

(3)  The  acquiring  carriers  actual  data 
filed  pursuant  to  §  54.903(d)  shall  reflect 
the  transfer  of  exchanges  All  post- 
transaction  Interstate  Common  Line 
Support  shall  be  subject  to  true  up  bv 
the  Administrator  pursuant  to 

§  54.903(e). 

(d)  hi  the  event  that  an  entity  other 
than  a  rate-of-retimi  carrier  acquires 
exchanges  from  a  rate-of-retum  carrier, 
per-line  Interstate  Common  Line 
Support  will  not  transfer 

(e)  This  section  does  not  alter  any 
Commission  rule  governing  the  sale  or 
transfer  of  exchanges,  including  the 
definition  of  "study  area"  in  part  36. 

§  54.903    Ot>li9ations  of  rate-of-r«turn 
carriers  and  the  Administrator. 

(a)  To  be  eligible  for  Interstate 
Common  Line  Support,  each  rate-of- 
retum  carrier  shall  make  the  following 
filings  with  the  Administrator. 

(1)  On  March  31,  2002,  each  rate-of- 
retum  carrier  shall  submit  to  the 


Administrator  the  number  of  lines  it 
ser\es  as  of  September  30,  2001,  within 
each  rate-of-return  carrier  study  area,  bv 
disaggregation  zone  if  disaggregation 
zones  have  been  established  within  that 
study  area  pursuant  to  §  54.315, 
showing  residential  and  single-line 
business  line  counts  and  multi-line 
business  line  counts  separately  For 
purposes  of  this  report,  and  for  purposes 
of  computing  support  under  this 
subpart,  the  residential  and  single-line 
business  class  lines  reported  include 
lines  assessed  the  residential  and  single- 
line  business  End  User  Common  Line 
charge  pursuant  to  §69.104  of  this 
chapter,  and  the  multi-line  business 
class  lines  reported  include  lines 
assessed  the  multi-line  business  End 
User  Common  Line  charge  pursuant  to 
§69  104  of  this  chapter  For  purposes  of 
this  report,  and  for  purposes  of 
computing  support  under  this  subpart, 
lines  ser\-ed  using  resale  of  the  rate-of- 
retum  local  exchange  carrier's  ser\ice 
pursuant  to  section  251(c)(4)  of  the 
Communications  Act  of  1934.  as 
amended,  shall  be  considered  lines 
ser\ed  by  the  rate-of-return  carrier  only 
and  must  be  reported  accordingly 
Beginning  July  31.  2002.  each  rate-of- 
retum  carrier  shall  submit  the 
information  described  in  this  paragraph 
in  accordance  with  the  schedule  in 
§36.611  of  this  chapter, 

(2)  Each  rate-of-retum  carrier  in 
ser\'ice  areas  where  a  competitive 
eligible  telecommunications  carrier  has 
initiated  ser\-ice  and  reported  line  count 
data  pursuant  to  §54  307(c)  shall  submit 
the  information  in  paragraph  (a)  of  this 
section  in  accordance  with  the  schedule 
in  §  36.612  of  this  chapter  A  rate-of- 
retum  carrier  may  submit  the 
information  in  paragraph  (a)  of  this 
section  in  accordance  with  the  schedule 
in  §  36.612  of  this  chapter,  even  if  it  is 
not  required  to  do  so  If  a  rate-of-retum 
carrier  makes  a  filing  under  this 
paragraph,  it  shall  separately  indicate 
any  lines  that  it  has  acquired  from 
another  carrier  that  it  has  not  previously 
reported  pursuant  to  paragraph  |ai  of 
this  section,  identified  b\  customer 
class  and  the  carrier  from  which  the 
lines  were  acquired 

(3)  Each  rate-of-return  carrier  shall 
submit  to  the  Administrator,  on  March 
31.  2002.  and  annually  thereafter  on 
March  31st  information  needed  to 
calculate  the  Projected  Annual  Ctimmon 
Line  Revenue  Requirement  for  each  of 
its  study  areas  in  the  upcoming  funding 
year.  A  rate-of-retum  carrier's  Projected 
Annual  Common  Line  Revenue 
Requirement  shall  be  calculated  in 
accordance  with  part  69  of  this  chapter. 
The  funding  year  shall  be  luly  1st  of  the 
current  year  through  lune  30th  of  the 


I 

59730  Federal  Register/ Vol.  66,  No.  231 /Friday,  November  30,  2001 /Rules  and  Regulationj 


next  vear.  Ratp-of-return  carriers  will  be 
permitted  to  submit  corrections  to  their 
projected  Annual  Common  Line 
Revenuo  Requirement  until  April  10. 

2002,  and  annuallv  thereafter  until 
April  10th 

(4)  Each  rate-of-return  carrier  shall 
submit  to  the  Administrator,  on  luly  31, 

2003.  and  annually  thereafter  on  July 
31st.  the  carrier's  common  line  costs  as 
defined  in  part  69  of  this  chapter  for 
each  study  area  m  which  it  operates  for 
the  previous  calendar  year.  Such  data 
shall  be  used  by  the  .administrator  to 
make  adjustments  to  monthly  per-line 
Interstate  Common  Line  Support 
amounts  in  the  following  calendar  vear  . 
to  the  extent  of  any  difference  between 
the  carrier's  Projected  Annual  C^ommon 
Line  Revenue  Requirement  and  the 
carrier's  actual  costs  during  the  relevant 
period.  A  rate-of-return  carrier  may 
update  the  information  submitted  on 
luly  31st  one  or  more  times  quarterly  on 
a  rolling  year  basis  according  to  the 
schedule  in  ^  36.612  of  this  chapter. 

(b)  Upon  receiving  the  information 
required  to  be  filed  in  paragraph  (a)  of 
this  section,  the  Administrator  shall: 

(1 )  Perform  the  calculations  described 
in  «^  54  901: 

(2)  Publish  the  results  of  these 
calculations  showing  Interstate 
Common  Line  Support  Per  Line 
available  in  each  rate-of-return  carrier 
studv  area,  by  Disaggregation  Zone  and 
customer  t:lass, 

(3)  Perform  periodic  reconciliation  of 
projected  common  line  revenue 
requirements  based  on  data  provided  bv 
c;arriers  pursuant  to  paragraph  (a)(3)  of 
this  section  and  actual  common  line 
revenue  requirements  based  on  data 
provided  by  carriers  pursuant  to 
paragraph  (a)(4)  of  this  section: 

(4)  Collect  the  funds  necessary  to 
provide  support  pursuant  to  this  subpart 
in  accordance  with  subpart  H  of  this 
part: 

(5)  Distribute  support  calculated 
pursu.int  to  tht>  rules  contained  in  this 
subpart:  and 

(6)  Report  quarterlv  to  the 
Commission  on  the  c:ol lection  and 
distribution  of  funds  under  this  subpart 
as  described  in  ^  54.702(i).  Fund 
distribution  reporting  will  be  by  state 
and  bv  eligible  telecommunications 
carrier  within  the  state. 

§54.904    Carrier  certification. 

(a)  Certification.  Carriers  that  desire  to 
receive  support  pursuant  to  this  subpart 
shall  file  a  certification  with  the 
Administrator  and  the  Federal 
Communications  ('ommission  stating 
that  all  Interstate  Common  Line  Support 
provided  to  such  carrier  will  be  used 
onlv  for  the  provision,  maintenance, 


and  upgrading  of  facilities  and  services 
for  which  the  support  is  intended. 
Support  provided  pursuant  to  this 
subpart  shall  only  be  provided  to  the 
extent  that  the  carrier  has  filed  the 
requisite  certification  pursuant  to  this 
section. 

(b)  Certification  format.  A 
certification  pursuant  to  this  section 
may  be  filed  in  the  form  of  a  letter  from 
an  authorized  representative  for  the 
carrier,  and  must  be  filed  with  both  the 
Administrator  and  the  Office  of  the 
Secretar\'  of  the  Federal  Communication 
Commission  clearly  referencing  CC 
Docket  No.  96-45,  on  or  before  the  filing 
deadlines  set  forth  in  paragraph  (d)  of 
this  section. 

(c)  All  of  the  certifications  filed  by 
carriers  pursuant  to  this  section  shall 
become  part  of  the  public  record 
maintained  by  the  Commission. 

(d)  Filing  deadlines.  In  order  for  a 
rate-of-return  carrier,  and/or  an  eligible 
telecommunications  carrier  ser\'ing 
lines  in  the  service  area  of  a  rate-of- 
return  carrier,  to  receive  Interstate 
Common  Line  Support,  such  carrier 
must  file  an  annual  certification,  as 
described  in  paragraph  (b)  of  this 
section,  on  the  date  that  it  first  files  its 
line  count  information  pursuant  to 

§  54.903,  and  thereafter  on  June  30th  of 
each  year. 

PART  6^— ACCESS  CHARGES 

10.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C.  154.  201,  202,  203, 
205.  218.  220.254.403. 

1 1   Amend  §  69.2  by  adding  a  new 
paragraph  (ww)  to  read  as  follows: 

§69.2     Definitions. 

♦  »         ♦         *         * 

(ww)  Interstate  Common  Line  Support 
(ICLSj  means  funds  that  are  provided 
pursuant  to  §54.901  of  this  chapter. 

12.  Amend  §69.4  by  revising 
paragraph  (b)(2),  by  removing  and 
reserving  paragraph  (c),  by  revising 
paragraphs  (d)  and  (g),  and  by  adding  a 
new  paragraph  (j)  to  read  as  follows: 

§69.4    Charges  to  be  filed. 

*  *  *  •  « 

(b)  *  I  *   * 

(2)  Carrier  common  line,  provided 
that  after  June  30,  2003,  non-price  cap 
local  exchange  carriers  may  not  assess  a 
carrier  common  line  charge; 

•  ♦         •         •         * 

(c)  [Reserved.] 

(d)  Recovery  of  Contributions  to  the 
Universal  Service  Support  Mechanisms 
by  Incumbent  Local  Exchange  Carriers. 

(1)  (Reserved.) 


(2)(i)  Local  exchange  carriers  may 
recover  their  contributions  to  the 
universal  service  support  mechanisms 
only  through  explicit,  interstate,  end- 
user  charges  assessed  pursuant  to  either 
§  69. 1 3 1  or  §  69. 1 58  that  are  equitable 
and  nondiscriminatory. 

(ii)  Local  exchange  carriers  may  not 
recover  any  of  their  contributions  to  the 
universal  service  support  mechanisms 
through  access  charges  imposed  on 
interexchange  carriers. 
***** 

(g)  Local  exchange  carriers  may 
establish  appropriate  rate  elements  for  a 
new  service,  within  the  meaning  of 
§61.3(x)  of  this  chapter,  in  any  tariff 
filing. 
***** 

(j)  In  addition  to  the  charges  specified 
in  paragraph  (b)  of  this  section,  the 
carrier's  carrier  charges  for  access 
ser\ice  filed  with  this  Commission  by 
non-price  cap  local  exchange  carriers 
may  include  charges  for  each  of  the 
following  elements: 

(1)  Dedicated  local  switching  trunk 
port: 

(2)  Shared  local  switching  trunk  port; 

(3)  Dedicated  tandem  switching  trunk 
port: 

(4)  Multiplexers  associated  with 
tandem  svyitching: 

(5)  DSl/voice  grade  multiplexers 
associated  with  analog  switches:  and 

(6)  Per-message  call  setup. 

13.  Amend  §69.104  by  revising  the 
first  sentence  of  paragraph  (a),  by 
revising  paragraphs  (c)  through  (f).  by 
removing  and  reserving  paragraphs  (j) 
through  (1).  and  by  adding  new 
paragraphs  (n)  through  (r)  to  read  as 
follows: 

§69.104     End  user  common  line  for  non- 
price  cap  incumt>ent  local  exchange 
carriers. 

(a)  This  section  is  applicable  only  to 
incumbent  local  e.xchange  carriers  that 
are  not  subject  to  price  cap  regulation  as 
that  term  is  defined  in  §61.3(ee)  of  this 
chapter.  *    *    * 
***** 

(c)  Until  December  31,  2001.  except  as 
provided  in  paragraphs  (d)  through  (h) 
of  this  section,  the  single-line  rate  or 
charge  shall  be  computed  by  dividing 
one-twelfth  of  the  projected  annual 
revenue  requirement  for  the  End  User 
Common  Line  element  by  the  projected 
average  number  of  local  exchange 
service  subscriber  lines  in  use  during 
such  annual  period. 

(d)(1)  Until  December  31.  2001,  if  the 
monthly  charge  computed  in 
accordance  with  paragraph  (c)  of  this 
section  exceeds  S6.  the  charge  for  each 
local  exchange  ser\'ice  subscriber  line. 
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except  a  residential  line,  a  single-line 
business  line,  or  a  line  used  for  Centrex- 
CO  service  that  was  in  place  or  on  order 
asof  July  27.  1983,  shall  be  56. 

(2)  Until  December  31.  2001.  the 
charge  for  each  subscriber  line 
associated  with  a  public  telephone  shall 
be  equal  to  the  monthlv  charge 
computed  in  accordance  with  paragraph 
(d)(1)  of  this  section. 

(e)  Until  December  31 ,  2001 .  the 
monthly  charge  for  each  residential  and 
single-line  business  local  exchange 
ser\'ice  subscriber  shall  be  the  charge 
computed  in  accordance  with  paragraph 
(c)  of  this  section,  or  S3. 50.  whichever 
is  lower. 

(f)  Elxcept  as  provided  in  §  54.403  of 
this  chapter,  the  charge  for  each 
residential  local  exchange  ser\"ice 
subscriber  line  shall  be  the  same  as  the 
charge  for  each  single-line  business 
local  exchange  service  subscriber  line. 
***** 

(j)  [Reserved.] 
(k)  [Reserved.] 

(1)  [Reserved.] 

*  «  *  ♦  ♦ 

(n)(l)  Beginning  )diiuar\-  1.  2002. 
except  as  provided  in  paragraph  (r)  of 
this  section,  the  maximum  monthly 
charge  for  each  residential  or  single-line 
business  local  exchange  service 
subscriber  line  shall  be  the  lesser  of: 

(i)  One-twelfth  of  the  projected  annual 
revenue  requirement  for  the  End  User 
Common  Line  element  divided  by  the 
projected  average  number  of  local 
exchange  ser\-ice  subscriber  lines  in  use 
during  such  annual  period:  or 

(ii)  The  following: 

(A)  Beginning  lanuarv  1.  2002.  S5.00. 

(B)  Beginning  [ulv  1.  2002.  S6  00. 

(C)  Beginning  [ulv  1.  2003.  S6  50 

(2)  In  the  event  that  GDP-PI  exceeds 
6.5%  or  is  less  than  0%,  the  maximum 
monthly  charge  in  paragraph  (n)(l)(ii)  of 
this  section  will  be  adjusted  in  the  same 
manner  as  the  adjustment  in 
§69.152(d)(2). 

(o){l)  Beginning  on  lanuarv'  1.  2002. 
except  as  provided  in  paragraph  (r)  of 
this  section,  the  maximum  monthly  End 
User  Common  Line  Charge  for  multi- 
line business  lines  will  be  the  lesser  of: 

(i)  S9.20:  or 

(ii)  One-twelfth  of  the  projected 
annual  revenue  requirement  for  the  End 
User  Common  Line  element  divided  by 
the  projected  average  number  of  local 
exchange  senice  subscriber  lines  in  use 
during  such  annual  period; 

(2)  In  the  event  that  GDP-PI  is  greater 
than  6.5%  or  is  less  than  0%.  the 
maximum  monthly  charge  in  paragraph 
(o)(l)(i)  of  this  section  will  be  adjusted 
in  the  same  manner  as  the  adjustment 
in§69.152(k)(2). 


(p)  Beginning  fanuan,-  1.  2002.  non- 
price  cap  local  exchange  carriers  shall 
assess: 

(1)  No  more  than  one  End  User 
Common  Line  charge  as  calculated 
under  the  applicable  method  under 
paragraph  (n)  of  this  section  for  Basic 
Rate  Interface  integrated  services  digital 
network  (ISDN)  service. 

(2)  No  more  than  five  End  User 
Common  Line  charges  as  calculated 
under  paragraph  (o)  of  this  section  for 
Primary  Rate  Interface  ISDN  service. 

(q)  In  the  event  a  non-price  cap  local 
exchange  carrier  charges  less  than  the 
maximum  End  User  Common  Line 
charge  for  any  subscriber  lines,  the 
carrier  may  not  recover  the  difference 
between  the  amount  collected  and  the 
maximum  from  carrier  common  line 
charges.  Interstate  Common  Line 
Support,  or  Ijsng  Term  Support. 

(r)  End  User  Common  Line  Charge 
Deaveraging  Beginning  on  Ianuar>'  1, 
2002.  non-price  cap  local  exchange 
carriers  may  geographically  deaverage 
End  User  Common  Line  charges  subject 
to  the  following  conditions 

(1)  In  order  for  a  non-pnce  cap  local 
exchange  carrier  to  be  allowed  to 
deaverage  End  User  Common  Line 
charges  within  a  study  area,  the  non- 
price  cap  local  exchange  carrier  must 
have: 

(i)  State  commission-approved 
geographically  dea\  eraged  rates  for  UNE 
loops  within  that  studv  area;  or 

(ii)  .^  universal  senice  support 
disaggregation  plan  established 
pursuant  to  §  54  315  of  this  chapter. 

(2)  All  geographic  deaveraging  of  End 
User  Common  Line  charges  by  customer 
class  within  a  study  area  must  be 
according  to  the  state  commission- 
approved  UNE  loop  zone,  or  the 
universal  service  support  disaggregation 
plan  established  pursuant  to  §  54.315  of 
this  chapter. 

(3)  Within  a  given  zone.  Multi-line 
Business  End  User  Common  Line  rates 
cannot  fall  below  Residential  and 
Single-Line  Business  rates. 

(4)  For  any  given  class  of  customer  in 
any  given  zone,  the  End  User  Common 
Line  Charge  in  that  zone  must  be  greater 
than  or  equal  to  the  End  User  Common 
Line  charge  in  the  zone  with  the  next 
lower  cost  per  line. 

(5)  A  non-price  cap  local  exchange 
carrier  shall  not  receive  more  through 
dea\  eraged  End  L'ser  Common  Line 
charges  than  it  would  have  received  if 
it  had  not  deaveraged  its  End  User 
Common  Line  charges 

(6)  Ma.ximum  charge  The  maximum 
zone  dea\eraged  End  User  Common 
Line  Charge  that  may  be  charged  in  any 
zone  is  the  applicable  cap  specified  in 
paragraphs  (n)  or  (o)  of  this  section. 


(7)  Voluntary  Reductions.  A 
"\'oluntar>'  Reduction"  is  one  in  which 
the  non-price  cap  local  exchange  carrier 
charges  End  User  Common  Line  rates 
below  the  maximum  charges  specified 
in  paragraphs  (n){l)  or  (o)(l)  of  this 
section  other  than  through  offset  of  net 
increases  in  End  User  Common  Line 
charge  revenues  or  through  increases  in 
other  zone  deaveraged  End  User 
Common  Line  charges. 

14.  Amend  §69.105  by  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§69.105     Carrier  common  line  tor  non-price 
cap  local  exchange  carriers. 

la)  This  section  is  applicable  only  to 
local  exchange  carriers  that  are  not 
subject  to  price  cap  regulation  as  that 
term  is  defined  in  §  61.3(ee)  of  this 
chapter.  Until  June  30.  2003.  a  charge 
that  is  expressed  in  dollars  and  cents 
per  line  per  access  minute  of  use  shall 
be  assessed  upon  all  interexchange 
carriers  that  use  local  exchange  common 
line  facilities  for  the  provision  of 
interstate  or  foreign  telecommunications 
ser\'ices.  except  that  the  charge  shall  not 
be  assessed  upon  interexchange  carriers 
to  the  extent  they  resell  MTS  or  MTS- 
tvpe  ser\ices  of  other  common  carriers 
(bCCs). 

•  tt  •  *  * 

(d)  From  July  1,  2002.  to  June  30. 
2003.  the  carrier  common  line  charge 
calculations  pursuant  to  this  section 
shall  be  limited  to  an  amount  equal  to 
the  number  of  projected  residential  and 
single-line  business  lines  multiplied  by 
the  difference  between  the  residential 
and  single-line  business  End  User 
Common  Line  rate  cap  and  the  lesser  of 
$6.50  or  the  non-price  cap  local 
exchange  carrier's  average  cost  per  line. 

15.  Amend  §69.106  by  revising 
paragraph  (g)  and  by  adding  a  new- 
paragraph  (h)  to  read  as  follows: 

§69.106    Local  switching 
•  *  *  «  * 

(g)  A  local  exchange  carrier  may 
recover  signaling  costs  associated  with 
call  setup  through  a  call  setup  charge 
imposed  upon  all  interstate 
interexchange  carriers  that  use  that  local 
exchange  carrier's  facilities  to  originate 
or  terminate  interstate  interexchange  or 
foreign  ser\ices  This  charge  must  be 
expressed  as  dollars  and  cents  per  call 
attempt  and  may  be  assessed  on 
originating  calls  handed  off  to  the 
interexchange  carrier's  point  of  presence 
and  on  terminating  calls  received  from 
an  interexchange  carrier's  point  of 
presence,  whether  or  not  that  call  is 
completed  at  the  called  location.  Local 
exchange  carriers  may  not  recover 
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through  this  charge  any  costs  recovered 
through  other  rate  elements. 

(h)  Except  as  provided  in  §69.118, 
non-price  cap  local  exchange  carriers 
may  establish  rate  elements  for  local 
switching  as  follows: 

(1)  Non-price  cap  local  exchange 
carriers  may  separate  from  the  projected 
annual  revenue  requirement  for  the 
Local  Switching  element  those  costs 
projected  to  be  incurred  for  ports 
(including  cards  and  DSl /voice-grade 
multiplexers  required  to  access  end 
offices  equipped  with  analog  switches) 
on  the  trunk  side  of  the  local  switch. 
Non-price  cap  local  exchange  carriers 
electing  to  assess  these  charges  shall 
further  identify'  costs  incurred  for 
dedicated  trunk  ports  separately  from 
costs  incurred  for  shared  trunk  ports. 

(i)  Non-price  cap  local  exchange 
carriers  electing  to  assess  trunk  port 
charges  shall  recover  dedicated  trunk 
port  costs  identified  pursuant  to 
paragraph  (h)(1)  of  this  section  through 
flat-rated  charges  expressed  in  dollars 
and  cents  per  trunk  port  and  assessed 
upon  the  purchaser  of  the  dedicated 
trunk  terminating  at  the  port. 

(li)  Non-price  cap  local  exchange 
carriers  electing  to  assess  trunk  port 
charges  shall  recover  shared  trunk  port 
costs  identified  pursuant  to  paragraph 
{h)(l)  of  this  section  through  charges 
assessed  upon  purchasers  of  shared 
transport.  This  charge  shall  be 
expressed  in  dollars  and  cents  per 
ac:cess  minute  of  use  The  charge  shall 
be  computed  by  dividing  the  projected 
costs  of  the  shared  ports  by  the 
historical  annual  access  minutes  of  use 
calculated  for  purposes  of  recover\'  of 
common  transport  costs  in  §69.11 1(c). 

(2)  Non-price  cap  local  exchange 
carriers  shall  recover  the  projected 
annual  revenue  requiremtmt  for  the 
Local  Switchini^  element  that  are  not 
recovered  in  paragraph  (h)(1)  of  this 
section  through  (  barges  that  are 
expressed  in  dollars  and  cents  per 
access  minute  of  use  and  assessed  upon 
all  interexchange  carriers  that  use  local 
exchange  switching  facilities  for  the 
provision  of  interstate  or  foreign 
services.  The  maximum  charge  shall  be 
computed  by  dividing  the  projected 
remainder  of  the  annual  revenue 
requirement  for  the  Local  Switching 
f'lement  by  the  historical  annual  access 
minutes  of  use  for  all  interstate  qr 
foreign  services  that  use  local  exchange 
switching  fac  ilities. 

16.  .-Kmend  ^69.111  by  adding  a  new 
paragraph  (m)  to  read  as  follows; 

§69.111     Tandem-switched  transport  and 
tandem  charge. 


(m)  In  addition  to  the  charges 
described  in  this  section,  non-price  cap 
local  exchange  carriers  may  establish 
separate  charges  for  multiplexers  and 
dedicated  trunk  ports  used  in 
conjunction  with  the  tandem  switch  as 
follows: 

(l)(i)  Non-price  cap  local  exchange 
carriers  may  establish  a  flat-rated  charge 
for  dedicated  DS3/DS1  multiplexing  on 
the  serving  wire  center  side  of  the 
tandem  switch  provided  in  conjunction 
with  dedicated  DS3  transport  service 
from  the  serving  wire  center  to  the 
tandem  switch.  This  charge  shall  be 
assessed  on  interexchange  carriers 
purchasing  tandem-switched  transport 
in  proportion  to  the  number  of  DS3 
trunks  provisioned  for  that 
interexchange  carrier  between  the 
serving  wire  center  and  the  tandem 
switch. 

(ii)  Non-price  cap  local  exchange 
carriers  may  establish  a  flat-rated  charge 
for  dedicated  DSl/voice-grade 
multiplexing  provided  on  the  serving 
wire  center  side  of  analog  tandem 
switches.  This  charge  may  be  assessed 
on  interexchange  carriers  purchasing 
tandem-switched  transport  in 
proportion  to  the  interexchange  carrier's 
transport  capacity  on  the  serving  wire 
center  side  of  the  tandem. 

(2)  Non-price  cap  local  exchange 
carriers  may  recover  the  costs  of 
dedicated  trunk  ports  on  the  serving 
wire  canter  side  of  the  tandem  switch 
through  flat-rated  charges  expressed  in 
dollars  and  cents  per  trunk  port  and 
assessed  upon  the  purchaser  of  the 
dedicated  trunk  terminating  at  the  port. 

17.  Amend  §69.124  by  revising 
paragraph  (a)  to  read  as  follows: 

§69.124    Interconnection  charge. 

(a)  Until  December  31.  2001,  local 
exchange  carriers  not  subject  to  price 
cap  regulation  shall  assess  an 
intercMinection  charge  expressed  in 
dollars  and  cents  per  access  minute 
upon  all  interexchange  carriers  and 
upon  all  other  persons  using  the 
telephone  company  switched  access 
network. 
***** 

18.  Add  §69.130  to  subpart  B  to  read 

as  follows: 

§69.130     Line  port  costs  in  excess  of  t>asic 
analog  service. 

To  the  extent  that  the  costs  of  ISDN 
line  ports,  and  line  ports  associated 
with  other  services,  exceed  the  costs  of 
a  line  port  used  for  basic,  analog  service, 
non-price  cap  local  exchange  carriers 
may  recover  the  difference  through  a 
separate  monthly  end-user  charge, 
provided  that  no  portion  of  such  excess 
cost  may  be  recovered  through  other 


common  line  access  charges,  or  through 
Interstate  Common  Line  Support. 

19.  Add  §  69.131  to  subpart  B  to  read 
as  follows: 

§  69.1 31     Universal  service  end  user 
charges. 

To  the  extent  the  company  makes 
contributions  to  the  Universal  Service 
Support  Mechanisms  pursuant  to 
§§  54.706  and  54.709  of  this  chapter  and 
the  non-price  cap  local  exchange  carrier 
seeks  to  recover  some  or  all  of  the 
amount  of  such  contribution,  the  non- 
price  cap  local  exchange  carrier  shall 
recover  those  contributions  through  a 
charge  to  end  users  other  than  Lifeline 
users.  The  charge  to  recover  these 
contributions  is  not  part  of  any  other 
element  established  pursuant  to  part  69. 
Such  a  charge  may  be  assessed  on  a  per- 
line  basis  or  as  a  percentage  of  interstate 
retail  revenues,  and  at  the  option  of  the 
local  exchange  carrier  it  may  be 
combined  for  billing  purposes  with 
other  end  user  retail  rate  elements.  A 
non-price  cap  local  exchange  carrier 
opting  to  assess  the  Universal  Service 
end-user  rate  element  on  a  per-line  basis 
may  apply  that  charge  using  the 
"equivalency"'  relationships  established 
for  the  multi-line  business  PlCC  for 
Primary  Rate  ISDN  service,  as  per 
§  69, 153(d).  and  for  Centrex  lines,  as  per 
§69.153(e). 

20.  .'Xmend  ??  69.306  by  revising 
paragraph  (d)  to  read  as  follows: 

§  69.306     Central  office  equipment  (COE). 

***** 

(d)  COE  Category  3  (Local  Switching 
Equipment)  shall  be  assigned  to  the 
Local  Switching  element  except  as 
provided  in  paragraph  (a)  of  this 
section:  and  that. 

(1)  For  telephone  companies  subject 
to  price  cap  regulation  set  forth  in  part 
61  of  this  chapter,  line-side  port  costs 
shall  be  assigned  to  the  Common  Line 
rate  element;  and 

(2)  Beginning  January  1.  2002.  for 
non-price  cap  local  exchange  carriers, 
line-side  port  costs  shall  be  assigned  to 
the  Common  Line  rate  element.  Such 
amount  shall  be  determined  after  any 
local  switching  support  has  been 
removed  from  the  interstate  Local 
Switching  revenue  requirement.  Non- 
price  cap  local  exchange  carriers  mav 
use  thirty  percent  of  the  interstate  Local 
Switching  re\enue  requirement,  minus 
any  local  switching  support,  as  a  proxy 
for  allocating  line  port  costs  to  the 
Common  Line  category. 
***** 

21.  Amend  §69.307  by  revising 
paragraph  (c)  and  by  adding  a  new- 
paragraph  (e)  to  read  as  follows; 
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§69.307    General  support  facilities. 

***** 

(c)(1)  Until  June  30,  2002,  for  all  local 
exchange  carriers  not  subject  to  price 
cap  regulation  and  for  other  carriers  that 
acquire  all  of  the  billing  and  collection 
services  that  they  provide  to 
interexchange  carriers  from  unregulated 
affiliates  through  affiliate  transactions, 
from  unaffiliated  third  parties,  or  from 
both  of  these  sources,  all  other  General 
Support  Facilities  investments  shall  be 
apportioned  among  the  interexchange 
category',  the  billing  and  collection 
category,  and  Common  Line.  Local 
Switching.  Information.  Transport,  and 
Special  Access  elements  on  the  basis  of 
Central  Office  Equipment.  Information 
Origination/Termination  Equipment, 
and  Cable  and  Wire  Facilities, 
combined. 

(2)  Beginning  July  1,  2002.  for  all  local 
exchange  carriers  that  acquire  all  of  the 
billing  and  collection  services  that  thev 
provide  to  interexchange  carriers  from 
unregulated  affiliates  through  affiliate 
transactions,  from  unaffiliated  third 
parties,  or  from  both  of  these  sources,  all 
other  General  Support  Facilities 
investments  shall  be  apportioned  among 
the  interexchange  category,  the  billing 
and  collection  categon,'.  and  Common 
Line,  Local  Switching,  Information. 
Transport,  and  Special  Access  elements 
on  the  basis  of  Central  Office 
Equipment,  Information  Origination/ 
Termination  Equipment,  and  Cable  and 
Wire  Facilities,  combined. 
***** 

(e)  Beginning  )uly  1.  2002,  for  non- 
price  cap  local  exchange  carriers  not 
covered  by  §  69.307(c)(2).  a  portion  of 
General  purpose  computer  investment 
shall  be  apportioned  to  the  billing  and 
collection  categorv"  on  the  basis  of  the 
Big  Three  Expense  Factors  allocator, 
defined  in  §  69.2,  modified  to  exclude 
expenses  that  are  apportioned  on  the 
basis  of  allocators  that  include  General 
Support  Facilities  investment.  The 
remaining  General  Support  Facilities 
investments  shall  be  apportioned  among 
the  interexchange  categorv'.  the  billing 
and  collection  categor\-,  and  Common 
Line,  Local  Switching,  Information. 
Transport,  and  Special  Access  Elements 
on  the  basis  of  Central  Office 
Equipment.  Information  Origination/ 
Termination  Equipment,  and  Cable  and 
Wire  Facilities,  combined 

22.  Add  §69.415  to  subpart  E  to  read 
as  follows: 

§  69.41 5    Reallocation  of  certain  transport 
expenses. 

(a)  Beginnmg  January  1,  2002,  non- 
price  cap  local  exchange  carriers  shall 
reallocate  a  portion  of  the  costs 


otherwise  assigned  to  the  transport 
category-  to  the  common  line,  local 
switching,  information,  and  special 
access  elements. 

(b)  The  amount  to  be  reallocated  is 
limited  to  the  total  revenues  recovered 
through  the  interconnection  charge 
assessed  pursuant  to  §69.124  for  the  12- 
month  period  ending  June  30.  2001 

(c)  The  reallocation  of  the  amount  in 
paragraph  (b)  of  this  section  shall  be 
based  on  each  access  element's 
projected  revenue  requirement  divided 
by  the  total  revenue  requirement  of  all 
the  access  elements,  provided  that: 

(1)  Local  switching  support  shall  not 
be  included  in  the  local  switching 
categon.'  s  projected  revenue 
requirement,  or  in  the  total  projected 
revenue  requirement: 

(2)  A  non-price  cap  local  exchange 
carrier's  universal  service  contribution 
shall  not  be  included  in  the  numerator 
or  the  denominator  of  the  allocation 
formula: 

(3)  The  amount  determined  in 
paragraph  (b)  of  this  section  shall  be 
excluded  from  the  transport  re\enue 
requirement  and  from  the  total  projected 
revenue  requirement  for  purposes  of  the 
allocation  calculations;  and 

(4)  The  common  line  revenue 
requirement  shall  inc  lude  long  term 
support  as  provided  in  §  54  303  of  this 
chapter  and.  beginning  luly  1,  2002. 
shall  include  Interstate  Common  Line 
Support  as  provided  in  §  54.901  of  this 
chapter 

23  Amend  §69.501  by  revising 
paragraphs  (b),  (c),  and  (e)  and  by 
adding  a  new  paragraph  (f)  to  read  as 

follows: 

§69.501     General. 

***** 

(b)  Until  December  31 .  2001 ,  any 
portion  of  the  Common  Line  element 
annual  revenue  requirement  that  is 
attributable  to  CPE  investment  or 
expense  or  surrogate  CPE  investment  or 
expense  shall  be  assigned  to  the  Carrier 
Common  Line  element  or  elements. 

(c)  Until  December  31.  2001.  any 
portion  of  the  Common  Line  element 
annual  revenue  requirement  that  is 
attributable  tc  customer  premises  wiring 
included  in  lOT  investment  or  expense 
shall  be  assigned  to  the  Carrier  Common 
Line  element  or  elements. 
***** 

(e)  Until  December  31,  2001,  any 
portion  of  the  Common  Line  element 
revenue  requirement  that  is  not  assigned 
to  Carrier  Common  Line  elements 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section  shall  be  apportioned 
between  End  User  Common  Line  and 
Carrier  Common  Line  pursuant  to 


§  69.502.  Such  portion  of  the  Common 
Line  element  annual  revenue 
requirement  shall  be  described  as  the 
base  factor  portion  for  purposes  of  this 
subpart. 

(D  Beginning  January'  1,  2002.  the 
Common  Line  element  revenue 
requirement  shall  be  apportioned 
between  End  User  Common  Line  and 
Carrier  Common  Line  pursuant  to 
§69.502.  The  Common  Line  element 
annual  revenue  requirement  shall  be 
described  as  the  base  factor  portion  for 
purposes  of  this  subpart. 

24.  Amend  §69.502  by  adding  new- 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  69.502     Base  factor  allocation. 

***** 

(d)  Beginning  July  1,  2002.  the  portion 
of  per-line  support  that  carriers  receive 
pursuant  to  §  54.901  of  this  chapter;  and 

(e)  Line  port  costs  in  excess  of  basic 
analog  service  pursuant  to  §69.130. 

25.  Amend  §  69.603.  by  adding  a  new 
sentence  immediately  before  the  last 
sentence  of  paragraph  (g)  and  a  new- 
sentence  at  the  end  of  paragraph  (h)(5) 
to  read  as  follows: 

§69.603     Association  functions. 
***** 

(g)  *    *    *  Beginning  luly  1,  2002. 
Interstate  Common  Line  Support 
revenues  shall  be  included  in  the 
allocation  base  for  Categon,-  LB 
expenses   *   *   * 

(h)*  *  * 

(5)  *   *    *  Beginning  July  1,  2002. 
Interstate  Common  Line  Support  shall 
be  subject  to  this  provision. 
***** 

26.  .^mend  §  69.609  by  adding  a 
second  sentence  to  paragraph  (b)  to  read 
as  follows: 

§69.609    End  User  Common  Line 
hypothetical  net  balances. 
*  •  *  •  « 

(b)  *    *    *  For  purposes  of  this 
calculation,  access  revenues  collected 
shall  include  an\'  re\enues  foregone 
because  of  a  voluntary  reduction  made 
pursuant  to  §69.104(r)(7). 

|FR  Doc.  01-29739  Filed  11-29-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SOCFRPart  17 

RIN  1080-AI17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Emergency  Rule  To  List 
the  Columbia  Basin  Distinct 
Population  Segment  of  the  Pygmy 
Rabbit  (Brachylagus  idahoensis)  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service. 

Interidi' 

ACTION:  Emergency  rule. 

summary:  \Vp.  the  U.S.  Fish  and 
VVikilift^  Service  (Service),  exercise  our 
authority  under  the  Endangered  Species 
.\ct  of  1973,  as  amended  (Act),  to 
emergency  list  the  C.olumhia  Basin 
distinct  population  segment  of  the 
pygmy  rabbit  [Brachvlagus  idahoensis] 
as  endangered.  This  population  segment 
consists  of  a  single,  wild  colony  totaling 
fewer  than  30  individuals  in  Douglas 
County,  central  Washington,  and  a  small 
captive  population. 

The  Columbia  Basin  pygmy  rabbit  is 
imminently  threatened  bv  a  recent 
significant  decrease  in  population  that 
has  caused  it  to  be  susceptible  to  the 
combined  influence  of  catastrophic 
environmental  events,  habitat  or 
resource  failure,  disease,  predation,  and 
loss  of  genetic  heterogeneity.  We  find 
that  these  threats  constitute  an 
immediate  and  significant  risk  to  the 
well-being  of  the  Columbia  Basin  pygmy 
rabbit.  Because  of  the  need  to  make 
protective  measures  afforded  bv  the  Act 
immediately  available  to  this  species, 
we  find  that  an  emergency  rule  action 
is  justified.  This  emergency  rule 
provides  Federal  protection  pursuant  to 
the  .^ct  for  a  period  of  241)  days.  A 
proposed  rule  to  list  the  Columbia  Basin 
pygmy  rabbit  as  endangered  is 
published  concurrently  with  this 
emergency  rule  in  the  proposed  rule 
section  of  this  issue  of  the  Federal 
Register 

DATES:  This  emergency  rule  becomes 
effective  immediately  on  November  30, 
2001.  and  expires  July  2').  2002. 
ADDRESSES:  The  complete  fil(>  for  this 
emergency  rule  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service.  L'pper  C'olumbia 
Fish  and  Wildlife  Office,  1 1 103  East 
Montgomery  Drive,  Spokane, 
Washington  99206 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Warren  at  the  address  listed 
above  (telephone  509/891-6839; 


facsimile  509/891-6748;  electronic  mail: 
chris  wnrren'&fws  (;nv) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  pygmy  rabbit  [Brachylagus 
idahoensis)  is  a  member  of  the  family 
Leporidae,  which  includes  hares  and 
rabbits.  The  species  has  been  placed  in 
a  number  of  genera  since  it  was  first 
described  in  1891  (Washington 
Department  of  Fish  and  Wildlife 
IWDFW)  1995),  when  it  was  classified 
as  Lepus  idahoensis.  In  1904,  it  was 
reclassified  and  placed  in  the  genus 
Brachylagus.  and  in  1930,  it  was  again 
reclassified  and  placed  in  the  genus 
Sylvilagus  (WDFW  1995).  More  recent 
examination  of  dentition  (Hibbard  1963) 
and  analysis  of  blood  proteins  (Johnson 
1968)  suggests  that  the  pygmy  rabbit 
differs  significantly  from  species  within 
either  the  Lepus  or  Sylvilagus  genera. 
The  pygmy  rabbit  is  now  generally 
considered  to  be  within  the  monotypic 
genus  Brachylagus,  and  again  classified 
as  R  idahoensis  (Green  and  Flinders 
1980a;  WDFW  1995).  There  are  no 
recognized  subspecies  of  the  pygmy 
rabbit  (Dalquest  1948;  Green  and 
Flinders  1980a). 

The  pygmy  rabbit  is  the  smallest 
Leporid  in  North  America,  with  mean 
adult  weights  from  375  to  462  grams 
(0.83  to  1.02  pounds),  and  lengths  from 
23.5  to  29.5  centimeters  (cm)  (9.3  to  11.6 
inches  (in))  (Orr  1940;  Janson  1946; 
Wilde  1978;  Gahr  1993;  WDFW  1995). 
Females  tend  to  be  slightly  larger  than 
males.  The  overall  color  of  pygmy 
rabbits  is  slate-gray  tipped  with  brown. 
Their  legs,  chest,  and  nape  are  tawny 
cinnamon-brown,  their  bellies  are 
whitish,  and  the  entire  edges  of  their 
ears  are  pale  buff.  Their  ears  are  short 
(3.5  to  5.2  cm  (1.4  to  2.0  in)),  rounded, 
and  thickly  furred  inside  and  out.  Their 
tails  are  small  (1.5  to  2.4  cm  (0.6  to  0.9 
in)),  uniform  in  color,  and  nearly 
unnoticeable  in  the  wild  (Orr  1940; 
lanson  1946;  WDFW  1995).  The  pygmy 
rabbit  is  distinguishable  from  other 
Leporids  by  its  small  size,  short  ears, 
gray  color,  small  hind  legs,  and  lack  of 
white  on  the  tail. 

Pygmy  rabbits  typically  are  found  in 
areas  of  tall,  dense  sagebrush  {Artemisia 
spp.)  cover,  and  are  highly  dependent 
on  sagebrush  to  provide  both  food  and 
shelter  throughout  the  year  (Orr  1940: 
Green  and  Flinders  1980a;  WDFW 
1995).  The  winter  diet  of  pygmy  rabbits 
is  composed  of  up  to  99  percent 
sagebrush  (Wilde  1978),  which  is 
unique  among  Leporids  (White  et  al. 
1982).  During  spring  and  summer,  their 
diet  consists  of  roughly  51  percent 
sagebrush.  39  percent  grasses 
(particularly  native  bunch-grasses,  such 


as  Agropyron  spp.  and  Poa  spp.].  and  10 
percent  forbs  (Green  and  Flinders 
1980b).  There  is  evidence  that  pygmv 
rabbits  preferentially  select  native 
grasses  as  forage  during  this  period  in 
comparison  to  other  available  foods.  In 
addition,  total  grass  cover  relative  to 
forbs  and  shrubs  may  be  reduced  within 
pygmy  rabbit  colonies  as  a  result  of  its 
use  as  a  food  source  during  spring  and 
summer  (Green  and  Flinders  1980b). 

The  pygmy  rabbit  is  believed  to  be 
one  of  only  two  Leporids  in  North 
America  that  digs  its  own  burrows 
(Nelson  1909;  Green  and  Flinders 
1980a;  WDFW  1995),  the  other  being  the 
volcano  rabbit  [Romerolagus  diazi) 
found  in  central  Mexico  (Durrell  and 
Mallinson  1970).  Pygmy  rabbit  burrows 
typically  are  found  in  relatively  deep, 
loose  soils  of  wind-borne  (i.e.,  loess)  or 
water-borne  (e.g..  alluvial  fan)  origin. 
Pygmy  rabbits  occasionally  make  use  of 
burrows  abandoned  by  other  species, 
such  as  the  yellow-bellied  marmot 
[Marmota  flaviventris]  or  badger  [Taxida 
taxus)  (Wilde  1978:  Green  and  Flinders 
1980a;  WDFW  1995)  and  may  occur  in 
areas  of  shallower  or  more  compact  soils 
that  support  sufficient  shrub  cover 
(Bradfield  1974).  During  winter,  pygmy 
rabbits  make  extensive  use  of  snow 
burrows  to  access  sagebrush  forage 
(Bradfield  1974:  Katzner  and  Parker 
1997). 

Pygmy  rabbits,  especially  juveniles, 
likely  use  their  burrows  as  protection 
from  predators  and  inclement  weather 
(Bailey  1936;  Bradfield  1974).  The 
burrows  frequently  have  multiple 
entrajices.  some  of  which  are  concealed 
at  the  base  of  larger  sagebrush  plants 
(WDFW  1995).  Burrows  are  relatively 
simple  and  shallow,  often  no  more  than 
2  meters  (m)  (6.6  feet  (ft))  in  length  and 
usually  less  than  1  m  (3  3  ft)  deep  with 
no  distinct  chambers  (Bradfield  1974; 
Green  and  Flinders  1980a:  Gahr  1993). 
Burrows  typically  are  dug  into  gentle 
slopes  or  mound/inter-mound  areas  of 
more  level  or  dissected  topography 
(Wilde  1978;  Kehne  1991;  Gahr  1993). 
In  general,  the  number  of  active  burrows 
in  a  colony  increases  over  the  summer 
as  the  number  of  juveniles  increases. 
However,  the  number  of  active  burrows 
may  not  be  directly  related  to  the 
number  of  individuals  in  a  given  colony 
because  some  individual  pygmy  rabbits 
appear  to  maintain  multiple  burrows, 
while  some  individual  burrows  are  used 
bv  multiple  individuals  (Gahr  1993; 
\VDFW  1995). 

Pygmy  rabbits  begin  breeding  in  their 
second  year  and.  in  Washington, 
breeding  occurs  from  February  through 
July  (WDFW  1995).  Females  may  have 
up  to  three  litters  per  year  emd  average 
six  young  per  litter  (Green  1978;  Wilde 
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1978).  Breeding  appears  to  be  highlv 
synchronous  in  a  colony,  and  juveniles 
are  often  identifiable  to  cohorts  (Wilde 
1978).  No  evidence  of  nests,  nesting 
material,  or  lactating  females  with 
young  has  been  found  in  burrows 
(Bradfield  1974;  Gahr  1993;  WDFW 
1995),  Individual  juveniles  have  been 
found  under  clumps  of  sagebrush, 
although  it  is  not  known  prec:iselv 
where  the  young  are  born  in  the  wild  or 
if  they  may  be  routinely  hidden  at  the 
bases  of  scattered  shrubs  or  within 
burrows  (Wilde  1978). 

Recent  information  (m  captive  pvgmv 
rabbits  indicates  that  females  may 
excavate  specialized  "natal"  burrows  for 
their  litters  in  the  vicinity  of  their 
regular  burrows  (P.  Swenson,  Oregon 
Zoo.  pers  comm..  2001;  L.  Shipley, 
Washington  State  University  (WSU), 
pers.  comm..  2001).  Apparently,  females 
begin  to  dig  and  supply  nesting  material 
(eg  .  grass  clippings!  to  these  burrows 
several  days  prior  to  giving  birth  and 
may  give  birth  and  nurse  their  voung  at 
the  ground  surface  in  a  small  depression 
near  the  burrow's  entrance  .\fter 
nursing,  the  young  return  to  the  burrow 
and  the  female  refills  the  burrow 
entrance  with  loose  soil  and  otherwise 
disguises  the  immediate  area  to  avoid 
defection  Other  "dead-end"  burrows 
that  females  construct  nearbv 
apparently  are  associated  with  the  natal 
burrows.  Females  may  also  alter  their 
defecation  and  latrine  habits  while 
pregnant  and  nursing  (P  Swenson.  pers. 
comm.,  2001).  Further  work  with 
captive  and  wild  pygmy  rabbits  should 
shed  additional  light  on  the  details  of 
their  reproductive  strategy 

Pygmy  rabbits  may  be  active  at  any 
time  of  the  day  or  night  and  appear  to 
be  most  active  during  mid-moming 


(Bradfield  1974;  Green  and 
Flinders! 980a:  Gahr  1993).  Pv'gmy 
rabbits  maintain  a  low  stance,  have  a 
deliberate  gait,  and  are  relatively  slow 
and  vulnerable  in  more  open  areas. 
They  can  evade  predators  bv 
maneuvering  through  the  dense  shrub 
cover  of  their  preferred  habitats,  often 
along  established  trails,  or  by  escaping 
into  their  burrows  (Bailev  1936; 
Severaid  1950;  Bradfield  1974). 

Pygmy  rabbits  tend  to  have  relatively 
small  home  ranges  during  winter, 
remaining  within  roughly  30  m  (98  ft) 
of  their  burrows  (Orr  1940;  lanson  1946; 
Gahr  1993;  Katzner  and  Parker  1997], 
although  some  snow  burrows  may 
extend  outward  up  to  100  m  (328  ft) 
(Bradfield  1974).  They  have  larger  home 
ranges  during  spring  and  summer  (Orr 
1940:  Janson  1946:  Gahr  1993:  Katzner 
and  Parker  1997).  During  the  breeding 
season  in  Washington,  females  tend  to 
make  relatnelv  short  movements  within 
a  small  t  ore  area  and  have  home  ranges 
covering  roughly  2.7  hectares  (ha)  (6.7 
acres  (ac));  males  tend  to  make  longer 
movements,  traveling  among  a  number 
of  females,  resulting  in  home  ranges 
covering  roughly  20.2  ha  (49.9  ac)  (Gahr 
1993).  These  home  range  estimates  in 
Washington  are  considerably  larger  than 
for  pygmy  rabbit  populations  m  other 
areas  of  their  historic  range  (WDFW 
1995;  Katzner  and  Parker  1997).  Pygmv 
rabbits  may  travel  up  to  1.2  kilometers 
(km)  (0.75  miles  (mil)  from  their 
burrows  (Gahr  1993).  and  there  are  a 
few  records  of  apparently  dispersing 
individuals  moving  up  to  3  5  km  (2.17 
mi)  (Green  and  Flinders  1979;  Katzner 
and  Parker  1998). 

The  annual  mortality  rate  of  adult 
pygmy  rabbits  may  be  as  high  as  88 
percent,  while  over  50  percent  of 


juveniles  apparently  die  within  mughly 
5  weeks  of  their  emergence  (Wilde  1978; 
WDFW  1995)  However,  the  mortality 
rates  of  adult  and  juvenile  pvgmv 
rabbits  can  vary  considerably  between 
years,  and  even  between  juvenile 
cohorts  within  years  (Wilde  1978), 
Predation  is  the  main  cause  of  pvgmv 
rabbit  mortality  (Green  1979).  Potential 
predators  include  badgers  [Taxidea 
taxus),  long-tailed  weasels  (Mustela 
frenata).  coyotes  [Ckinis  latrans).  bobcats 
{Felis  rufus).  great  horned  owls  [Bubo 
virginianus).  long-eared  owls  [Asio 
otus).  ferruginous  hawks  (Buteo  regalis), 
and  northern  harriers  {Circus  cvaneus) 
(Janson  1946.  Gashwiler  et  al.  i960; 
Green  1978:  Wilde  1978;  WDFW  1995). 

Population  cycles  are  not  known  in 
pygmy  rabbits,  although  local,  relatively 
rapid  population  declines  have  been 
noted  in  several  States  (Bradfield  1974: 
Weiss  and  Verts  1984:  WDBV  1995). 
.■\fter  initial  declines,  pvgmv  rabbit 
populations  may  not  have  the  same 
capacity  for  rapid  increases  in  numbers 
as  other  Leporids  due  to  their  close 
association  with  specific  components  of 
sagebrush  ecosystems  (Wilde  1978; 
Green  and  Flinders  1980b;  WDFW 
1995). 

Di.stribution  and  Status 

The  historic  distribution  of  the  pvgmv 
rabbit  included  much  of  the  semi-arid. 
shrub  steppe  region  of  the  Great  Basin 
and  adjacent  intermountain  zones  of  the 
conterminous  western  United  States 
(Green  and  Flinders  1980a).  and  likelv 
included  portions  of  Montana.  Idaho, 
Wyoming,  Utah.  Nevada.  California. 
Oregon,  and  Washington  (Figure  1). 

BItUHG  CODE  4310-55-P 
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Figure  1     1  he  approximate  historic  range-vvide  dibiribuiion  of  the  pvgmy  rabbit  (after 

1 

Weibs  and  \ens  1984  and  VM31  \\  1^'95).  .     ' 
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Currently,  pygmy  rabbits  are  not 
distributed  continuouslv  across  their 
range,  nor  were  they  historically 
Rather,  they  are  found  in  areas  w  ithm 
their  broader  distribution  \vher<^ 
sagebrush  cover  is  suffu  lentlv  tall  and 
dense,  and  where  soils  are  sufficiently 
deep  and  loose  to  allow  burrowing 
(Bailey  1936;  Green  and  Flinders  1980a: 
Weiss  and  Verts  1984;  WDFW  199.5: 
The  local  distribution  of  these  habitat 
patches,  and  thus  pygmy  rabbits   lik^lv 
shifts  across  the  landscape  in  response 
to  various  sources  of  disturbance  [e.g  , 
fire,  flooding,  grazing,  and  crop 
production)  combined  with  lone-  and 
short-term  weather  patterns. 
Historically,  more  dense  vegetation 
along  permanent  and  intermittent 
stream  corridors,  alluvial  fans,  and 
sagebrush  plains  probably  provided 
travel  corridors  or  dispersal  habitat  for 
pygmy  rabbits  between  appropriate  u>e 
areas  (Cr^en  and  Flinders  1980a;  U■eis^ 
and  Verts  1984,  WDFW  1995),  Since 
European  settlement  of  the  western 
United  .States,  more  dense  \'egetation 
associated  with  human  activities  [e.g.. 
fence  rows,  roadway  shoulders,  crop 
margins,  and  abandoned  fields)  also 
may  ha\e  acted  as  a\enues  of  dispersal 
between  local  populations  of  pvgmv 


rabbits  iGrfen  and  Flinders  1980a 
Pritchet!  pr  a:    1987). 

Pn^h'.'^trirK  Djstnhution 

The  pi'puidtK'n  sf^gment  of  the  pvgm\' 
rabbi!  within  thf-  Columbia  Basm.  d 
geographic  area  that  extend--  fr(,<m 
northern  Oregon  through  eastern 
Washington  i,Quig!e\-  t^t  al   1997  ,  i-- 
beiieved  to  ha\e  been  disiunct  fr'im  thf 
remainder  of  the  species'  range  since  a! 
least  the  earlv  Holocene  flOOOO  <.;.  "noo 
years  before  present  (BP)),  as  suggested 
by  fossil  records  (Grayson  1987;  Lvman 
1991).  This  separation  is  in  contrast  '; 
♦he  relatively  short-term,  local  patt»^rns 
of  isolation,  extirpation,  and 
recolonization  that  Hkelv  occur 
throughout  pvgm\  rabbit  range  [above' 
The  pvgmy  rabbit  has  been  present  m 
the  Columbia  Basm  for  at  least  lOO.OOC- 
\ears  and  had  a  broader  di-triDutKin 
during  the  mid-HnUjcene   rnyghh  ",000 
to  .3,000  ynars  BP     Lvman  1991)." 
Gradual  climate  t  hange  affecting  Xhf 
distribution  and  ■:  omposition  of 
sagebrush  (  ommunities  is  thought  in 
have  resulted  in  a  reduction  of  p\gm\ 
rabbit  range  withm  the  Columbia  Basm 
during  the  late  Holocene  (3,000  vears  BP 
to  present:  (Grayson  198"    Lvman  1991 


tiistom   ann  (/crn-ni  Di?tnl)ution 

P\  gmv  rabbits  have  been  considered 
rare  for  many  years,  with  local  areas  of 
o(  rurrcnf  e  in  Washington  (Dalquest 

1948     aithi  ;;i:h  tht^re  is  little 
(.:!Tv.prt'ht'n<i\"  iMi  .rmation  available 


reeardint;  tneir  triSt^,ri 


iistribution  and 

WDFW  IMM- 


r-t 


abundarit  e  .n  'ht-  Stdti. 
Museum  •-p*>{  ;ni«'ns  ^ina  ri-h.iti|t^  ^ 
records  mdicatf  that   oiirinc  ;:!>■  * 
half  of  th(-  IMOOs,  pvgmv  rnt-t-'- 
probablv  (i(ci;rri'ii  \n  at  I'M^r  'r. . 
Washington  (  iamtiev   .n>  Lu.iuie 
Douglas.  Grant    Lmc-'in   ,-\,lams  and 
Benton  (Figure  2    One  >'  ttLught  to  be 
extirpated  from  the  Stat.-,  pvgmv  rabbits 
were  again  located  in  Wdshmgton  in 
1979  lntens!\>-  <ur\e\-s  in  1987  and 
1988  dis(  {  vered  five  small  colonies  of 
pvgm\  rabbits  in  southern  Douglas 
Count\    thf'H  (jccurred  on  State  lands 
dnn  twr  ,in  [mate  lands  (WDFW  1995). 
\\  ith  t.he  exception  of  a  single  site 
ft' 'id  hi-.m  Br-nt.'in  Cnuntv  in  19~9 
p\gm\  rabbit'-  ha\t-  been  found  onh  in 
southern  Douglas  and  .•li.rhcrn  Grant 
Counties  since  1Q56    WL'P'W  JOOOa). 
The  Washington  \\ii(ii!ft'  (.m. mission 
designated  the  pvgm\  ro:')):'  n-  ^  State 
threatened  species  in  ',^'-H'  dv.'i 
reclassified  it  as  ena  ine'Tt-d  ;n  1993 
WDFW  1995 

BlLUr*G  CODE  4310-55^  P 
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Figure  2.  The  approximate  historic  and  current  distribution  of  the  pygmy  rabbit  in 
Washington  and  Oregon  (after  Weiss  and  Yens  1984.  WDFW  1995). 


BILLING  CODE  ♦310-55-C 


The  number  of  pygmy  rabbit  colonies 
and  active  burrows  in  Washington  ha? 
declined  over  the  past  decade  (WDFW 
2001a).  Four  of  the  five  colonies  located 
in  1987  and  1988  were  very  small,  with 
fewer  than  100  active  burrows  (U'DFW 
1995);  the  largest  colony  (at  the  State- 
owned  Sagebrush  Flat  site  in  Douglas 
County)  contained  roughly  588  active 
burrows  in  1993.  when  it  was  estimated 
to  support  fewer  than  150  rabbits  (Gahr 
1993).  While  an  additional  colonv  was 
discovered  on  private  land  in  northern 
Grant  County  in  1997.  three  of  the  small 
colonies  originally  located  became 
e.xtirpated  during  the  1990s,  leaving  )ust 
three  known  colonies  in  1999  (WDFW 
2001a). 

One  of  the  three  remaining  sites 
experienced  a  catastrophic  fire  in  1999 
and  declined  to  three  active  burrows. 
while  the  newly  discovered  site 
declined  for  unknown  reasons  to  two 
active  burrows  following  the  winter  of 
1999-2000  (WDFW  2001a).  These  two 
colonies  are  now  thought  to  be 
extirpated  (WDFW  2001b;  D.  Havs  and 
T.  McCall.  WT)FW.  pers.  comm  .'2001), 
In  addition,  during  the  winter  of  1997- 
1998.  the  number  of  active  pygmv  rabbit 
burrows  at  Sagebrush  Flat  declined  bv 
approximately  50  percent,  and  has 
continued  to  decline  each  vear  since 
(WDFW  2001a).  The  entire  wild  pygmv 
rabbit  population  in  Washington  is  now 
considered  to  consist  of  fewer  than  50 
individuals,  possibly  from  just  one 
known  colony  at  Sagebrush  Flat  in 
Douglas  County  (T.  McCall.  pers. 
comm..  2001). 

Although  habitat  loss  and 
fragmentation  likely  have  plaved  a 
primary-  role  in  the  long-term  prehistoric 
and  historic  decline  of  the  pygmv  rabbit 
in  Washington,  it  is  unlikely  that  these 
factors  have  directly  influenced  the 
post-1995  declines  at  Sagebrush  Flat 
and  the  extirpations  of  some  of  the 
smaller  populations  (WDFW  2001a). 
Once  populations  decrease  below  a 
certain  threshold,  they  become  at  risk  of 
extirpation  from  a  number  of  sources. 
including  disease,  predation. 
catastrophic  event  {e.g..  fire),  and 
random  environmental  events  {e.g. 
extreme  weather)  (WDFW  2001a),  The 
remaining  wild  population  of  pygmy 
rabbits  in  Washington  is  currentlv  at 
such  risk  and  without  immediate 
inter\'ention.  it  likely  will  become 
extirpated  within  the  near  future. 

Previous  Federal  Action 

We  added  the  pygmy  rabbit  to  our 
candidate  species  list  on  November  21. 
1991.  as  a  categor\-  2  species  (56  FR 
58804).  A  category-  2  species  was  one  for 
which  we  possessed  information 
indicating  that  a  proposal  to  list  it  as 


threatened  or  endangered  under  thi-  .^ct 
was  possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  was  not 
available  to  support  a  proposed  rule.  On 
February  28,  1996.  we  discontinued  the 
designation  of  category  2  species  as 
candidates  for  listing  under  the  Act  (61 
FR  7596).  Species  that  were  formerlv 
category  2  candidates  currentlv  are 
watched,  managed,  and  protected  by  the 
States  they  occupy  and  by  the  Ser\ice 
field  offices  in  those  States,  but  have  no 
Federal  regulatory  status  We  are 
currently  planning  a  status  review  of  the 
pygmy  rabbit  range-wide  to  determine  if 
further  Federal  regulatory  protection  for 
the  species  is  appropriate. 

The  processing  of  this  einergenc\  rule 
conforms  with  our  updated  Listing 
Priority  Guidance,  published  in  the 
Federal  Register  on  October  22,  1999 
(64  FR  571 14).  The  guidance  clarifies 
the  order  in  which  we  process  rule- 
makings. Highest  pnoritv  is  given  to 
processing  emergency  listing  rules  for 
any  species  determined  to  face  a 
significant  risk  to  its  well-being.  Second 
priority  is  the  processing  of  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
pnorit\'  IS  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
.■\ct)  is  the  fourth  pnoritv 

Current  Management  Actions 

The  WDFW  has  undertaken  a  \anetv 
of  conservation  actions  for  pvgmv 
rabbits  in  Washington  since  1979 
(WDFW  1995:  WTlFW  2001aj  These 
actions  have  included  population 
surveys,  habitat  inventories,  land 
acquisitions,  habitat  restoration,  land 
management  agreements,  initiation  of 
studies  on  the  effects  of  grazing,  and 
emergency  predator  control.  Some  of 
these  efforts  have  been  partiallv  funded 
by  the  Bonneville  Power 
.administration,  .\s  funding  sources  and 
staffing  levels  allow,  WDFW'  efforts  to 
conserve  pygmv  rabbits  in  the  wild  will 
continue  (D,  Havs,  pers,  comm,,  2001), 

During  the  fall  of  2000,  in  cooperation 
with  the  Oregon  Zoo.  the  WDFW 
initiated  a  study  of  husbandrv 
techniques  for  pygmy  rabbits  (WDFW 
2001a).  This  study  used  five  pvgmv 
rabbits  captured  in  Idaho  and  was 
undertaken  to  impro\  e  the  information 
base  for  proposed  captive  rearing  and 
release  efforts  for  Washington's  pvgmv 
rabbits.  Due  to  the  continuing  decline  of 
pygmy  rabbit  colonies  and  active 
burrows  in  Washington,  the  WTIFW.  in 
cooperation  with  WSU,  expedited  their 
captive  rearing  efforts  for  pygmy  rabbits 


in  Washington  during  the  spring  of  2001 
(WDFW  200] b:  D  Havs,  pers.  comm., 

2oni 

The  immediate  goal  of  the  effort  for 
pvgmy  rabbits  in  Washington  is  to 
capture  up  to  20  animals  to  establish  a 
captive  breeding  stock.  The  actual 
number  and  type  (gender,  age.  family 
unit)  of  pygmy  rabbits  taken  from  the 
wild  will  be  based  partlv  on  information 
from  the  ongoing  husbandry  studv.  and 
partly  on  estimates  of  what  is  needed  to 
allow  for  appropriate  manipulation  of 
genetic  lineages  to  better  manage  this 
population'^  unique  genetic  profile 
Pygmy  rabbits  that  are  not  considered 
essential  to  the  captive  rearing  effort 
will  be  left  in  the  wild,  and  ongoing 
management  to  protect  this  wild  portion 
of  the  population  will  continue 

During  the  spring  and  early  sum^mer 
of  2001.  eleven  pygmy  rabbits  (seven 
female,  four  male!  were  captured  from 
the  Washington  population  as  an  initial 
source  for  captive  breeding  efforts  (D. 
Hays,  pers  comm..  2001..  One  male 
subsequently  died,  and  the  cause  of  its 
death  is  being  investigated   The  ten 
remaining  rabbits  appear  to  have 
adjusted  well  to  the  captive-rearing 
facilities  and  reproductive  behavior  has 
been  obser\-ed.  includinE  the  birth  of  a 
litter  of  five  offspring  (two  female,  three 
male';  that  was  conceived  in  the  wild  (L. 
Shiplev,  pers,  comm..  2001:  D  Hays, 
pers.  comm  .  2001),  The  intent  is  to 
capture  additional  animals  this  vear  that 
will  complement  the  genetic  profiles 
and  potential  breeding  scenarios  of 
those  already  m  captivitv  (D,  Havs,  pers. 
comm  ,  2001 ! 

Ultimately,  the  goal  of  the  captive 
rearing  effort  is  to  release  Washington's 
p\"gmy  rabbits  back  into  wild  habitats 
within  the  State  where  \  lable  colonies 
can  become  re-established  and  the  wild 
population  can  be  recowred  (WDFW 
2001b;  D.  Hays.  pers.  comm..  2001).  The 
number  and  size  of  the  wild  colonies 
necessary  for  recoven'  is  vet  to  be 
determined  Pvgmv  rabbits  within 
captive  propagation  facilities  will  not  be 
counted  toward  recovery  of  the  species: 
the  captive  propagation  program  affords 
an  opportunitv  to  protect  and  maintain 
the  Columbia  Basin  pvgmv  rabbit  until 
en\'ironmental  conditions  become  more 
favorable  to  the  survival  of  the  species 
m  the  wild  through  natural  cycles  and 
as  a  result  of  habitat  protection  and 
enhancement.  The  timing  and  objectives 
for  the  release  phase  of  tbe  program  will 
be  further  developed  as  the  captive- 
rearing  effort  becomes  established  The 
WT)FW  will  remain  the  lead  agency  for 
these  efforts,  and  has  developed  a 
Science  .^dvisorv  Group  to  provide 
recommendations  and  technical 
oversight  for  the  conser\ation  progrdm. 


I 
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The  group  currently  comprises  State 
and  Federal  agency  personnel,  public: 
zoo  and  university  experts, 
representatives  from  non-governmental 
organizations,  and  private  individuals 
with  interests  in  the  conservation  of 
Washington's  pygmy  rabbits. 

The  Nature  Conservancy  (TNC).  a 
non-governmental  natural  resource 
advocacy  organization,  has  acquired,  or 
obtained  easements  on.  portions  of  the 
remaining  shrub  steppe  habitat  m 
southern  Douglas  and  northern  Grant 
Counties,  including  a  recent  acquisition 
of  approximatelv  6.900  ha  (17.000  ac) 
ddiacent  to  the  WDFW's  Sagebrush  Flat 
site   As  appropriate.  TNC  lands  in 
central  Washington  will  be  managed  to 
support  the  conser\'ation  efforts  for 
pygmy  rabbits  fC.  Warner.  TNC.  pers. 
comm..  2001) 

Portions  of  the  remaining  shrub 
■■teppe  habitat  in  southern  Douglas  and 
northern  Grant  (^(junties  are  under  the 
lunsdiction  of  the  I'S  Bureau  of  Land 
Management  (BLM)  and  the  Washington 
Department  of  Natural  Resources. 
Conservation  measures  for  pygmy 
rabbits  are  also  considered  in  the 
management  of  these  agenfA'  lands  (N. 
Hedges.  BLM.  pers.  comm..  2001;  D. 
Ha\>..  pers.  comm.,  2001).  Many  of  the 
existing  and  future  land  accjuisitions 
<ind  management  actitms  of  the  TNC]. 
BLM.  and  State  agencies  in  this  area  are 
targeted  at  sites  recently  used  by  pygmy 
r.ibbits  and  at  providing  c:onnectivity  of 
appropriate  h.iintats  between  these  sites. 

I.irge  ared^  m|  prudtelv  owned  lands 
111  Douglas  Count\  are  currently 
withdrawn  from  ( rop  production  and. 
under  the  14H.5  Fetleral  Conseryation 
KeMT\c  F^n)gram  (CRP)  (i:.S, 
Department  ni  .\gru  ulture  1998),  are 
planted  to  native  and  non-native 
\  egetation.  These  lands,  some  of  which 
have  been  set  aside  since  the  late  1980s. 
[)ro\  ide  grass  and  shrub  cover  that  may 
improve  the  habitat  c:onditions  of  areas 
potentially  occupied  or  used  as 
dispersal  corridors  b\'  pygmv  rabbits. 
New  and  re-signed  program  contracts 
completed  in  1998  increased  the  acreage 
of  (HI'  lands  m  Douglas  County. 
Hi)we\or.  contracts  extend  for  just  ID 
years  and  new  standards  for  CRP  lands 
are  being  implemented  that  require 
replanting  of  significant  acreage  under 
existing  contracts  (l'SD.\  1998: 
Schroeder.  WDFW.  pers   ccunm..  2001). 
Presimtlv.  it  is  unclear  what  effects  the 
CRP  lands  and  recent  changes  to  the 
prngraiii  max  have  on  pygm\  rabbits  in 
W.ishinutiiii 

(  urrentlv .  we  are  assisting  private 
landowners  and  their  conservation 
districts  with  developmtmt  of  a  county- 
wide  Habitat  Conservation  Plan  (HCPJ 
fnr  agricultural  land^  in  Douglas 


County,  Washington.  When  completed, 
the  Foster  Creek  HCP  will  include 
measures  to  protect  pygmv  rabbits  and 
will  complement  other,  ongoing 
conservatir)n  efforts  in  Douglas  County. 

Distinct  Vertebrate  Population  Segment 

Pursuant  to  the  Act,  we  must  consider 
for  listing  any  species,  subspecies,  or, 
for  vertebrates,  any  distinct  population 
segment  (DPS)  of  these  taxa  if  there  is 
sufficient  information  to  indicate  that 
such  action  may  be  warranted.  To 
implement  the  measures  prescribed  by 
the  Act  and  Congressional  guidance,  the 
Service  and  National  Marine  Fisheries 
Service  developed  a  joint  policy  in  1996 
that  addresses  the  recognition  of  DPSs 
for  potential  listing  actions  (61  PR 
4722).  The  policy  allows  for  more 
refined  application  of  the  Act  that  better 
reflects  the  biological  needs  of  the  taxon 
being  considered,  and  avoids  the 
inclusion  of  entities  that  do  not  require 
its  protective  measures. 

Under  our  DPS  policy,  three  elements 
are  considered  in  a  decision  regarding 
the  status  of  a  possible  DPS  as 
endangered  or  threatened  under  the  Act. 
Two  of  these  elements  are  used  to  assess 
whether  a  population  segment  under 
considaration  for  listing  constitutes  a 
DPS:  these  elements  are  (1)  the 
population  segment's  discreteness  from 
the  remainder  of  the  taxon,  and  (2)  the 
population  segment's  significance  to  the 
taxon  to  which  it  belongs.  A  systematic 
application  of  the  above  elements  is 
appropriate,  with  discreteness  criteria 
applied  first,  followed  by  significance 
analysis.  If  we  determine  that  a 
population  segment  being  considered 
for  listing  represents  a  DPS,  then  the 
third  element,  the  status  of  the 
population  in  relation  to  the  Act's 
standards  for  listing  (i.e..  is  the 
population  segment,  when  treated  as  if 
it  were  a  species,  endangered  or 
threateOed),  is  evaluated  based  on  the 
five  listing  factors  established  bv  the 
Act. 

Discreteness 

Discreteness  may  be  demonstrated  by 
either.  Or  both,  of  the  following:  (1) 
Physical,  physiological,  ecological, 
behavidral.  morphological,  or  genetic 
discontinuity  between  population 
segments,  or  (2)  international 
governmental  boundaries  between 
which  differences  in  regulatory' 
mechanisms  exist  that  are  significant 
with  regard  to  conservation  of  the  taxon. 
The  pygmy  rabbit  does  not  occur 
outside  of  the  lower  48  conterminous 
United  States  and,  therefore,  the 
international  boundary  criterion  does 
not  apply  to  this  emergency  rule. 


The  population  segment  of  the  pygmy 
rabbit  occupying  the  Columbia  Basin 
has  been  physically  discrete  from  the 
remainder  of  the  taxon  for  several 
millennia  (see  Distribution  and  Status, 
above).  In  addition,  there  is  recent 
evidence  that  the  (Columbia  Basin 
population  segment  is  ecologically  and 
genetically  discrete  from  the  remainder 
of  the  taxon  (see  Significance,  below). 
Based  on  this  information,  we  find  that 
the  population  segment  of  the  pygmy 
rabbit  within  the  Columbia  Basin  is 
discrete  from  the  remainder  of  the  taxon 
pursuant  to  the  Act.  Behavior, 
morphological,  or  physiological 
differences  between  pygmy  rabbits  of 
the  Columbia  Basin  DPS  and  those  from 
the  remainder  of  the  range  are  not 
known  at  this  time,  bui  given  the 
genetic  distinction  and  length  of 
temporal  separation,  such  differences 
would  not  be  considered  anomalous. 

Significance 

Our  DPS  policy  provides  several 
examples  of  the  types  of  information 
that  may  demonstrate  the  significance  of 
a  discrete  population  segment  to  the 
remainder  of  its  taxon.  including,  but 
not  limited  to  (1)  persistence  of  the 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon: 
(2)  evidence  that  the  population 
segment  differs  markedly  from  other 
population  segments  in  its  genetic 
characteristics;  and  (3)  evidence  that 
loss  of  the  population  segment  would 
result  in  a  significant  gap  in  the  range 
of  the  taxon.  The  following  significance 
fac:tors.  presented  in  order  of  their 
significance,  have  bearing  on  the 
population  segment  of  the  pygmv  rabbit 
that  remains  in  central  Washington. 

Markedly  different  genetic 
characteristici  Several  studies  have 
been  initiated  to  investigate  the  pygmy 
rabbits  genetic  profile  (WDFW  ZOOOc; 
WDFW  2001a;  Cegelski  and  Waits, 
undated).  To  date,  the  genetics  analyses 
include  recent  fc.  1990  to  present) 
s.imples  from  Washington.  Idaho,  and 
Montana,  and  museum  specimens  (c. 
1900s  to  1970s)  from  Washington. 
Montana.  Idaho.  Oregon,  with  a  median 
date  of  1949  (K.  Warheit.  WDFW.  pers. 
comm..  2001:  WDFW  2001c).  Analyses 
have  included  both  mitochondrial  DNA 
and  nuclear  DNA  markers  (WDFW 
2001c). 

Results  from  recent  genetic  analyses 
indicate  that  the  Washington  population 
of  the  pygmy  rabbit  [the  Columbia  Basin 
population  segment)  is  distinct  and  only 
distantly  related  to  the  other  pvgray 
rabbit  populations  (WDFW  2001c;  K. 
Warheit,  pers.  comm..  2001).  In  analyses 
of  both  mitochondrial  and  nuclear  DNA 
indices,  a  single  haplotype  found  to  be 
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present  in  Washington  pygmv  rabbits 
was  also  found  to  be  distinct  from  the 
three  haplotypes  shared  by  Oregon. 
Idaho,  and  Montana  pygmy  rabbits. 
These  differences  are  consistent 
between  recent  (WA  versus  ID  and  MT) 
and  museum  (WA  versus  OR.  ID.  and 
MT)  samples.  The  data  also  indicate  that 
the  Washington  pygmy  rabbit 
population  diverged  (i.e..  was 
genetically  isolated)  from  the  Montana 
and  Idaho  populations  approximately 
40.000  to  115.000  years  ago.  although  a 
more  conservative  estimate  would 
indicate  10.000  to  25.000  years  of 
isolation  (WDFW  2001c)  these  genetic 
differences  more  likely  than  not  are 
similar  to  subspecific  differences 
recognized  in  other  mammals;  exact 
taxonomic  resolution  will  require 
additional  study  (WDFW  2001c) 

The  Columbia  Basin  population 
segment  also  exhibits  significantly  less 
genetic  diversity  compared  to  the  other 
pygmy  rabbit  population.^ — a  likely 
result  of  long-term  isolation.  Peripheral 
and  isolated  populations  may 
experience  increased  directional 
selection  due  to  marginal  or  varied 
habitats  or  species  compositions  at 
range  peripheries,  exhibit  adaptations 
specific  to  these  differing  selective 
pressures,  demonstrate  genetic 
consequences  of  reduced  gene  flow- 
dependent  on  varying  levels  of 
isolation,  or  have  different  responses  to 
anthropogenic  influences  (Levin  1970; 
MacArthur  1972:  Morain  1984:  Lacy 


1987;  Hengeveld  1990;  Saunders  et  al 
1991;  Hoffmann  and  Blows  1994: 
Furlow  and  Armijo-Prewitt  1995: 
Garcia-Ramos  and  Kirkpatrick  1997)   In 
addition,  the  level  of  genetic  diversity 
found  in  tissue  samples  collected  m 
Washington  in  the  1990s  showed  a 
continued  and  accelerated  reduction  in 
genetic  variability,  which  may  be 
associated  with  a  recent  rapid  decline  in 
population  size  and  health  (WDFW 
2001c).  Data  showing  a  reduced  within- 
individual  genetic  diversity  suggest  that 
the  Washington  population  segment 
also  may  be  experiencing  a  small  degree 
of  inbreeding  [WDFW  2001cj, 

Based  upon  the  abo\e  results  of 
genetic  analyses,  it  is  clear  that  (1 )  the 
unique  characteristics  of  the  Columbia 
Basin  population  segment  of  pygmv 
rabbits  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  species  and.  therefore,  a  genetic 
resource  worthy  of  conservation:  and  (2) 
efforts  should  be  undertaken  to  address 
the  recent  dechne  in  genetic  diversity 
within  this  population  segmant  (K. 
Warheit.  pers.  comm..  2001). 

Persistence  in  an  unusual  or  unique 
ecological  setting  With  regard  to  the 
historic  distribution  of  the  pygmv 
rabbit,  several  studies  have  defined  and 
mapped  landscape-level  ecosystem 
components  of  \Vashington  and  Oregon 
and.  to  yar>mg  degrees,  address  the 
management  of  natural  resources  within 
these  regional  ecosystems  (Daubenmire 
1988;  Franklin  and  Dvrness  1988  Keane 


pt  ni  1996;  Quiglev  et  al.  1997:  Wisdom 
et  al  1998)  There  are  a  number  of 
differences  betv\een  these  studies, 
however,  the  ecosystem  mapping  units 
that  result  are  relatively  consistent  This 
landscape  level  approach  is  important 
in  determining  if  the  population 
segment  of  the  pygmy  rabbit  that 
remains  in  central  Washington  may 
occupy  an  unusual  or  unique  ecological 
setting.  In  addition,  its  utility  is 
valuable  for  determining  the  bounds  of 
any  potential  DPS  in  the  region,  as 
required  by  our  DPS  policy. 

During  the  early  1900s.  the  pvgmv 
rabbit  populations  in  Washington  and 
Oregon  (Figure  2)  occurred  in  five 
ecosystems  identified  by  the  above 
studies.  For  the  purposes  of  this  DPS 
analysis,  we  refer  to  these  ecosystems  as 
the  Columbia  Basin.  High  Lava  Plains, 
Northern  Great  Basin.  Owvhee  Uplands, 
and  Modoc  Plateau  (after  Quiglev  et  al. 
1997).  The  Columbia  Basin  occurs  in 
Washington  and  northern  Oregon:  the 
other  four  ecosystems  occur  in  central 
and  southern  Oregon  (Figure  3).  These 
ecosystems  are  interspersed  to  varying 
degrees  with  forested  habitats  of  the 
Southern  and  Eastern  Cascades 
ecosystems  to  the  west.  Okanogan 
Highlands  to  the  north,  and  the 
Bitterroot  and  Blue  Mountains  to  the 
east,  and  steppe  (grassland)  habitats  of 
the  Palouse  Prairie  to  the  east. 
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The  population  segmpni  nf  th'^  pvgm\ 
rabbit  in  contra!  Washington  occurs 
entirely  within  the  Columbia  Basin,  an(i 
has  been  the  only  representation  of  the 
taxon  within  this  ecosystem  for 
thousands  of  years.  During  the  early 
1900s.  the  population  segment  of  the 
pygmy  rabbit  in  central  and  southern 
Oregon  was  apparently  locally 
dispersed  across  the  High  Lava  Plains. 
Northern  Great  Basin.  Owyhee  Uplands, 
and  Modoc  Plateau  (cf.  Figures  2  and  3). 
The  distribution  of  the  pygmv  rabbit  in 
Oregon  has  likely  declined  during  the 


last  centurv  (Weiss  and  Vert^  mh4 
WDFW  2o6ob)  and.  currently,  occurs 
primarily  within  the  Northern  Great 
Basin  ecosystem. 

A  number  of  significant  differences 
are  found  between  the  Columbia  Basin 
and  the  balance  of  pygmy  rabbit  range 
in  central  and  southern  Oregon  (Table 
1).  In  general,  the  Columbia  Basin  is 
lower  in  elevation,  contains  soils  of 
var\'ing  origin,  and  has  been  influenced 
by  different  geological  processes.  These 
structural  differences,  combined  with 
regional  climatic  conditions, 
significantly  influence  the  broad  plant 


associations  found  within  each 
ecosystem  (Daubenmire  1988:  Franklin 
and  bymess  1988).  Historically, 
tr.msitional  steppe  habitats  were  much 
more  prevalent  in  the  Columbia  Basin 
than  in  the  ecosystems  of  central  and 
southern  Oregon.  In  contrast,  juniper 
[Juniperus  spp)  woodlands  and  salt- 
desert  shrub  habitats  were  much  more 
common  in  central  and  southern 
Oregon.  Finally,  there  are  significant 
differences  in  the  type  and  distribution 
of  sagebrush  taxa  among  the  ecosystems 
(Table  1). 


Table  i  — D-<^EnENCES  in  ecosystem  elements  between  regions  occupied  by  the  extant  population  segments  of  the 
PYGwv  rabbit  in  Washington  and  Oregon  (after  Winward  1980.  Daubenmire  -[mn    p=anklin  and  Dyrness  1988 

McNaB  and  Avers  1994.  DOBLER  et  AL.  1996.  and  QuiGLEv  et  AL    199"i 

Ecosystem  Elements;  Geologic,  Edaphic,  anc  Tra\sitional  Habitats 


Population  seg- 
ment 


Elevations 


Soils 


Ctianneled 

scablands 


Intemally- 
I   drained  playas 


Steppe 


Juniper 
woodland 


Salt-desert 
shaib 


Columbia  Basin       <3,000  ft  Deep/Loamy  Prominent  j  Rare/Absent 

I      G'aciai  Eoiian         (north) 
Central  Southern     >3.500  ft  \  Thin  Rockv  Vol-     Rare/Absent  ....     Prominent 

Oregon  j  j       carMC  sHlP)      j  NGE    OU), 

1      DeeD  Alluvial    ' 
!      (NGE    Ou   ■ 


Abundant  (east)     Rare/ Absent 

Rare  ADsent    ._.    Abundant 
(HLP) 
Present 
(NGB.  OU). 


Rare  Absent 

Abundant 
(NGB.  OU). 


Ecosystem  Elements:  Sagebrush  (Artemsia)  Taxa  2 


Population 
segment 


Bs«in  ssp      j  Wyoming  ssp      Mountain  ssp 


Low 


Three-tip 


Stiff 


Earty 


Silver 


Black 


Columbia 
Basin 

Central  South- 
ern Oregon 


Dominant  Present    wes' 

Ra'p  At^e--'        Dominant  


Ra-e  ADse^'         Ra-e  Assent 
Atxindant  1  Abundant 


Rare  Absent        Rare  Absent        Rare/ Absent 


Aburxjant  Abundant 

(north)  ! 

Present  (OU)    [  Present  I  Present  (HLP)  |  Present  Present 

'  :      (NGB.  OU)  (NGB  OU). 


■  Element  primarily  applies  to  the  ecosystems  noted  HLP— High  Lava  Plains,  NGB — Northern  Great  Basm  OU— Owyhee  Uplands 

'Big  Sagebrush  ; A   fndenfafai  Subspecies  (sspi   Basm— A  ?  tndentata  Wyoming— A  f  wyormnoers^s  Mountain— 4  ?  vaseyana  Low— A  artoosct/ia  Three-tip— A 

tripartita  StiH— A   ngida  Ea^iy— A  longiioba  Silver— A  cana  Black— A   rtova 


There  are  a  number  of  broad  habitat 
ass'K.idtions  in  common  between  the 
Columbia  Basin  and  the  ecosystems  of 
central  and  southern  Oregon 
(Daubenmire  1988;  Frdnklin  and 
Dyrness  1988)  However,  even  within 
these  common  habitat  associations, 
notable  differences  exist.  In  general,  th*- 
composition  of  forb  species  differ^ 
considerably  between  the  (jilumbia 
Basin  and  the  ecosystems  in  central  and 
southern  Oregon  fr/" Daubenmire  1988 
and  Franklin  and  Dvrness  1988),  Even 
when  the  same  forb  species  mav  be 
present,  the  two  regions  tvpicallv 
support  different  subspecies  or  \arieties 
of  these  taxa  (Hitchcock  and  Crnnrjuist 
1973). 

C^urrentl)'.  it  is  unclear  if  p\i;mv 
rabbits  occupying  the  ('(^lumbia  Ba-^in 
are  different  behavioralh  or 
morphologically  from  other  pvgmv 
rabbits  throughout  the  remainder  of 
their  historic  range.  However,  based  on 
the  above  information  and  the  pvgrr.v 


rabbit's  close  association  with  sagebrush 
ecosystems,  we  conclude  that  the 
Columbia  Basin  represents  a  unique 
ecological  setting  for  the  taxon  due  to  its 
different  geologic,  climatic,  edaphic 
(soil),  and  plant  communitv 
components.  The  unique  element.*;  of 
tne  Columbia  Basin  respectivelv  hold 
unique  management  impiii,  .itun'-  f.  t 
pygmy  rabbits  withm  this  ecusXite;:: 
(see  Table  1). 

Conclusion  of  DPS  Evaluation.  Based 
on  the  above  consideration  of  the 
Washington  population  i  f  the  p\  t;n.\ 
rabbit's  discreteness  and  signifit  <irn  •   -i  1 
the  remainder  of  the  species,  we  find 
that  the  population  segment  does 
represent  a  DPS  The  population's 
discreteness  is  due  to  both  its  spatial 
and  temporal  separation  from  the 
remainder  of  th(>  species  These 
separations  are  translated  into 
ecological,  physical,  and  genetic 
difference*;  that  account  for  the 
population's  liiscTctene^s   Thr- 


population  segment's  significance  to  the 
remainder  of  the  taxon  is  due  to  (1)  The 
unique  genetic  characteristics  it 
possesses,  (2)  the  significant  gap  in  the 
historic  range  of  the  taxon  that  its  loss 
would  represent,  and  (3)  the  unique 
ecological  setting  of  the  Columbia  Basin 
in  which  it  persists. 

As  required  by  our  DPS  policy,  we 
hdvp  determined  that  the  bounds  of  this 
UP.S  are  conterminous  with  the  historic 
distribution  of  the  pygmy  rabbit  within 
the  Columbia  Basin  ecosystem  (Figure 
2).  We  refer  to  this  population  segment 
as  the  Columbia  Basin  pygmy  rabbit  for 
the  remainder  of  this  emergency  rule 
and  the  accompanying  proposed  rule. 

Status 

After  a  thorough  review  and 
consideration  of  all  available 
information,  wehave  determined  that 
the  Columbia  Basin  pygmy  rabbit  is  a 
DPS.  To  determine  if  the  DPS  should  be 
listed  as  threatened  or  endangered,  we 


I 
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evaluate  on  the  five  factors  described  in 
section  4(a)(1)  of  the  Act.  These  factors 
and  thoir  application  to  the  Columbia 
Bdsin  pygmy  rabbit  follows. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 

consideration  of  all  available 
informatinn.  we  have  determined  that 
the  Columbia  Basin  pygmy  rabbit 
warrants  classification  as  an  endangered 
species.  We  followed  procedures  found 
in  section  4  of  the  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (.50  CFR  part  424). 
VVe  may  determine  a  species  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1 ).  These  factors  and  their 
application  to  the  Columbia  Basin 
pygmy  rabbit  follows. 

A  Prfsent  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range  Reduction  of  the  shrub  steppe 
habitat  of  the  Columbia  Basin  that  is 
requued  by  the  pygmy  rabbit  began  in 
the  historic  past  and  currently  threatens 
extant  populations  of  the  species. 
During  the  first  half  of  the  1900s.  large 
portions  of  more  rnesic  (moist)  shrub 
steppe  habitats  on  deeper  soils  within 
the  Columbia  Basin  were  converted  for 
dryland  crop  production  (Daubenmire 
1988;  Franklin  and  Dvrncss  1988: 
VVDFW  1995).  During  die  mid-1900s, 
large-scale  irrigation  projects  led  to 
further  conversion  of  more  xeric  (dry) 
shrub  steppe  habitats  on  deeper  soils 
withm  the  Columbia  Basin  for  irrigated 
agriculture  (VVDFW  1995;  Franklin  and 
Dyrness  1988;  U.S.  Department  of 
Interior  (USD!)  1998).  While  currendy  at 
reduced  levels,  conversion  of  shrub 
steppe  habitats  to  both  dryland  and 
irrigated  crop  production  within  the 
Columbia  Basin  continues  In  addition, 
urban  and  rural  developments  (e.g., 
housing,  industrial  facilities, 
transportation  corridors)  in  central 
Washington  permanently  remove  native 
shrub  steppe  habitats 

In  1994.  it  was  estimated  that 
approximately  60  percent  of  the  original 
shrub  steppe  habitat  in  Washington  had 
been  converted  for  human  uses  (Dobler 
1994).  The  Columbia  Basin  pygmy 
rabbit  can  not  occupy  these  converted 
sites.  Due  to  the  small  home  ranges  and 
relatively  restricted  movements  of 
pygmy  rabbits,  conversion  of  native 
habitats  in  the  Columbia  Basin  also 
removes  or  severely  limits  their 
dispersal  corridors  between  suitable 
habitats. 

A  number  of  other,  often  interacting, 
influences  affect  the  remaining  native 
shrub  steppe  habitat  within  the 
Columbia  Basin,  including  altered  fire 


frequencies,  invasion  by  non-native 
species,  recreational  activities,  and 
grazing.  Sagebrush  is  easily  killed  by 
fire  and,  when  it  occurs  at  increased 
frequencies,  can  remove  sagebrush  from 
the  vegetation  assemblage  (Daubenmire 
1988).  In  the  absence  of  a  sufficient  seed 
source,  sagebrush  can  not  readily 
reinvade  sites  where  it  has  been 
removed,  and  it  may  be  many  years 
before  it  can  become  reestablished 
(VVDFW  1995).  Due  to  a  variety  of 
factors  (see  below),  the  fire  frequency 
has  increased  over  portions  of  the 
remaining  shrub  steppe  habitat  within 
the  Columbia  Basin.  Becau.se  of  their 
close  association  with  tall,  dense  stands 
of  sage  brush,  pygmy  rabbits  are 
precluded  from  occupying  frequently 
burned  areas. 

Various  non-native,  invasive  plant 
species,  such  as  cheatgrass  and 
knapweed  (Centauha  spp).  have  become 
well  established  throughout  the 
Columbia  Basin  (Daubenmire  1988; 
Franklin  and  Dyrness  1988).  iAreas  with 
dense  cover  of  cheatgrass  are  apparently 
avoided  by  pygmy  rabbits  (Weiss  and 
Vert  1984).  In  addition,  these  newly 
established  plant  communities  often 
provide  fine  fuels  that  can  carry  a  fire. 
Combined  with  widespread  unimproved 
road  access  and  informal  recreational 
activities  that  provide  multiple  sources 
of  ignition,  the  establishment  of  non- 
native  species  increases  the  risk  of  fire 
and  further  reduces  the  security  of  areas 
that  could  potentially  support  the 
Columbia  Basin  pvgmy  rabbit  (VVDFW 
1995). 

Land  managed  for  grazing  is  often 
cleared  of  sagebrush  to  increase  the 
production  of  grasses  and  forbs  as  forage 
for  cattle  (WDFW  1995;  Rauscher  1997). 
Clearing  large  areas  of  sagebrush  cover 
removes  habitat  patches  potentially 
used  by  the  Columbia  Basin  pygmy 
rabbit.  In  addition,  it  can  reduce  the 
value  of  more  marginal  stands  of 
sagebrush  that  may  act  as  dispersal 
corridors  for  pygmy  rabbits,  further 
fragmenting  the  remaining  suitable 
habitats.  Cattle  may  also  damage  pygmy 
rabbit  burrow  systems  through 
trampling  (Rauscher  1997;  N.  Siegel, 
WSU.  pers.  comm..  2001).  Much  of  the 
remaining  shrub  steppe  habitat  in  the 
Columbia  Basin  is  managed  for  livestock 
grazing  (WDFW  1995;  N.  Hedges,  pers. 
comm..  2001). 

Excessive  grazing  removes  current 
herbaceous  growth  and  residual  cover  of 
native  grasses  and  forbs.  and  can 
increase  the  density  of  various  non- 
native,  invasive  species  and  young 
sagebrush  stands  (Daubenmire  1988; 
WDFW  1995).  In  some  instances,  this 
disturbance  may  eventually  result  in  the 
growth  of  the  tall,  dense  stands  of 


sagebrush  (Ellison  1960).  potentially 
improving  cover  conditions  for  pygmy 
rabbits.  However,  grazing  at  these  levels 
potentially  reduces  the  forage  base  of 
grasses  and  forbs  for  Columbia  Basin 
pygmy  rabbits  during  spring  and 
summer  (Green  and  Flinders  1980b; 
Rauscher  1997).  Excessive  grazing  may 
also  cause  structural  damage  to  dense 
stands  of  older  sagebrush  due  to 
trampling.  This  acts  to  open  the 
canopies  of  these  sites  and  potentially 
makes  them  less  suitable  as  cover  for 
Columbia  Basin  pygmy  rabbits  (Gahr 
1993;  Rauscher  1997).  Currendy,  it  is 
unclear  if  light  or  moderate  levels  of 
grazing  may  be  compatible  with  pygmv 
rabbit  conservation  efforts,  or,  due  to  the 
current  threat  of  extirpation,  if  any 
grazing  is  appropriate  at  this  time. 
However,  there  are  several  ongoing 
studies  investigating  the  effects  of 
different  grazing  strategies  on  Columbia 
Basin  pvgmv  rabbits  and  their  habitat 
(VVDFVV  1995:  Sayler  et  al  2001;  L. 
Shipley,  pers.  comm..  2001). 

Due  to  the  above  combined 
influences,  Washington's  native  shrub 
steppe  habitats,  including  those 
considered  essential  to  tbe  long-term 
security  of  the  Columbia  Basin  pygmy 
rabbit,  are  considered  among  the  least- 
protected  areas  in  the  State  (Cassidv 
1997).  Although  many  factors  are 
affecting  the  decline  of  the  Columbia 
Basin  pygmy  rabbit,  the  current 
population  crisis  is  indirectly  due  to  a 
lack  of  good,  quality  habitat  that  offers 
a  balance  of  nutritional  forage  to 
maintain  a  healthy,  disease-free,  and 
growing  population  (see  factor  C)  and 
cover  for  protection  from  predators  and 
extreme  weather  conditions  (see  factors 
C  and  E). 

B.  Over-utilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Pygmy  rabbits  are  often 
difficult  to  distinguish  from  species  of 
cottontail  rabbits  (Svlvilagus  spp.) 
(Garber  1993;  VVDFVV  1995).  Because  of 
this,  accidental  shooting  of  Columbia 
Basin  pygmy  rabbits  may  occur  in 
association  with  hunting  of  other  small 
game  species  in  Washington  (VVDFW 
1979).  Due  to  their  extremely  low- 
numbers,  restricted  distribution,  and 
preference  for  dense  habitats,  combined 
with  relatively  few  visitors  to  the 
Sagebrush  Flat  site,  the  risk  from 
incidental  shooting  of  Columbia  Basin 
pygmy  rabbits  is  nominal  (VVDFW  1995; 
D.  Hays,  pers.  comm..  2001).  However, 
in  such  reduced  populations,  this 
possible  source  of  mortality  could  lead 
to  extirpation,  if  it  is  not  controlled. 

Investigations  that  require  trapping, 
handling,  and  captivity  of  pygmy  rabbits 
can  result  in  mortality  from  several 
causes,  including  exposure  (due  to 


excessively  high  or  low  temperatures), 
direct  injury  from  entanglement  in 
traps,  trap  predation.  intra-specific 
fighting,  and  capture  stress  (Bailev  1936: 
Severaid  1950:  Wilde  1978:  Gahr  1993; 
Rauscher  1997).  Capture-related 
mortality  rates  (including  recaptures) 
reported  for  pygmy  rabbits  are  roughly 
3  percent  (Gahr  1993),  5  percent  (Wilde 
1978),  and  13  percent  (Rauscher  1997). 
The  mortality  rate  for  one  studv 
approached  20  percent  when  the  total 
number  of  captured  animals  was 
considered  (11  deaths  of  58 
individuals).  All  of  the  mortalities  in 
this  study  occurred  in  just  one  portion 
of  the  study  area  (Rauscher  1997). 
Trapping  methods,  daily  and  seasonal 
timing,  study  location,  holding 
facilities,  and  husbandry  techniques 
may  all  affect  the  level  of  capture- 
related  mortality  incurred. 

Some  pygmy  rabbit  burrow's  are 
relatively  shallow  and  mav  collapse 
when  walked  on  by  humans  or  any 
similarly  large  animal  (Wilde  1978).  In 
addition,  investigations  of  pygmv 
rabbits  often  entail  the  destruction  of 
individual  burrows,  measuring  of  the 
vegetation  community  and  other  site 
characteristics  immediately  surrounding 
burrow  systems,  and/or  disturbance  to 
the  general  area  occupied  bv  colonies 
(lanson  1946:  Bradfield  1974;  Green 
1978;  Wilde  1978:  Gahr  1993:  Gabler 
1997;  Rauscher  1997). 

It  is  unlikely  that  any  of  the  above 
activities  alone  have  played  a  significant 
role  in  the  long-term  population  decline 
and  range  reduction  of  tlie  Columbia 
Basin  pygmy  rabbit.  However,  due  to 
the  vulnerability  of  the  extant 
population,  any  source  of  mortality  that 
does  not  contribute  directly  to  efforts  to 
conserve  the  remaining  wild  and 
captive  portions  of  the  Columbia  Basin 
pygmy  rabbit  population  may  contribute 
to  its  extirpation. 

C.  Disease  or  predation.  Pygmv 
rabbits  often  harbor  a  high  parasite  load 
(Gahr  1993;  WDFW  1995).  Some  of  the 
parasites  of  pygmy  rabbits,  including 
ticks,  fleas,  and  lice,  can  be  vectors  of 
disease.  Episodes  of  plague  and 
tularemia  from  these  vectors  have  been 
reported  in  populations  of  a  number  of 
other  Leporid  species  and  are  often 
rapidly  spreading  and  fatal  (Quan  1993). 
Severe  disease  epidemics  have  not  been 
reported  in  pygmy  rabbits,  and  parasites 
have  not  been  viewed  as  a  significant 
threat  to  the  species  (Davis  1939:  Gahr 
1993).  However,  recent  evidence  of 
plague  found  in  a  coyote  in  Sagebrush 
Flat  has  raised  concern  (WDFW  2001a). 
The  potential  for  disease  outbreaks 
within  the  remaining  wild  and  captive 
portions  of  the  Columbia  Basin  pygmy 
rabbit  population  remain,  particularly 


where  the  population  is  stressed  by 
predation  and  lack  of  adequate 
nutrition.  The  level  of  risk  from  disease 
to  the  Columbia  Basin  population 
segment  is  currently  being  investigated 
(WDFW  2001a). 

Predation  is  thought  to  be  a  major 
cause  of  mortalitv  among  pvgmv  rabbits 
(Green  1979:  Wilde  1978).  While  pygmv 
rabbits  have  adapted  to  the  presence  of 
a  wide  variety  of  predators  that  occur 
throughout  their  historic  distribution 
(lanson  1946;  Gashwiler  et  al.  1960; 
Green  1978;  Wilde  1978;  WDFW  1995). 
the  threat  of  predation  on  the  single 
extant  population  is  great.  Predation  is 
not  likely  to  represent  a  significant 
threat  to  relatively  large,  well- 
distributed  pygmy  rabbit  populations 
However,  due  to  the  extremely  small 
size  and  localized  occurrence  of  the 
Columbia  Basin  pygmy  rabbit 
population,  reducing  or  eliminating 
predation  may  play  a  significant  role  in 
conser\'ation  efforts  for  the  remaining 
wild  and  captive  portions  of  this 
population  segment. 

D.  Inadequacy  of  existing  regulatory- 
mechanisms.  The  Washington  State 
classification  of  the  Columbia  Basin 
pygmy  rabbit  as  endangered  makes  it 
illegal  to  attempt  to  kill,  injure,  capture, 
harass,  possess,  or  control  individuals  of 
the  species  (V\T)FW  1995).  However, 
illegal  or  incidental  shooting  of  pvgmv 
rabbits  may  occur  in  association  with 
hunting  seasons  for  other  small  game 
species  (see  factor  C  above).  In  addition. 
State  designation  does  not  provide 
regulatory  protection  of  the  habitats 
considered  essential  to  the  long-term 
security  of  the  Columbia  Basin  pygmv 
rabbit. 

Currently,  we  are  assisting  private 
landowners  with  development  of  a 
county-wide  HCP  to  protect  important 
plant  and  animal  species  on  agricultural 
lands  in  Douglas  County.  However, 
there  are  no  regulatory  protections  for 
unlisted  species  during  development  of 
HCPs.  and  recovery  of  listed  species 
may  not  be  assured  through 
management  actions  undertaken  solely 
on  private  lands. 

Revegetation  standards  under  the  CRP 
promote  the  improvement  of  habitats 
potentially  used  by  the  Columbia  Basin 
pygmy  rabbit,  and  the  CRP  restricts 
livestock  grazing  on  contract  lands 
except  under  severe  drought  conditions 
(M.  Ruud,  Farm  Service  Agency,  pers. 
comm  ,  2001).  However,  these  measures 
are  not  specifically  promulgated  for  the 
protection  of  the  Columbia  Basin  pygmy 
rabbit,  and  there  are  few  other 
mechanisms  that  regulate  grazing 
practices  or  the  conversion  of  native 
habitats  on  privately  owned  lands. 


E.  Other  natural  or  human-caused 
factors  affecting  the  species  continued 
existence.  Presently,  the  primary  threats 
to  the  Columbia  Basin  pygmv  rabbit 
population  are  associated  with  its 
extremely  small  size,  limited 
distribution,  and  level  of  fragmentation 
(see  Reasons  for  Emergency 
Determination).  Small  populations  are 
susceptible  to  random  weather  events 
{e.g..  severe  storms,  drought,  and 
extended  cold  spells),  changes  in  cover 
and  food  resources,  disease  outbreaks, 
altered  predation  or  parasite 
populations,  and  fire.  Small  populations 
are  also  more  susceptible  to 
demographic  and  genetic  problems 
(Caughly  and  Gunn  1996).  These  threat 
factors,  which  may  act  in  concert, 
include  natural  variation  in  survival  and 
reproductive  success  of  individuals, 
chance  imbalanced  of  sex  ratios, 
changes  in  gene  frequencies  due  to 
genetic  drift,  and  lack  of  genetic 
diversity  caused  by  inbreeding.  Due  to 
these  combined  influences,  and  its 
inability  to  be  "rescued"  bv  nearby 
populations  should  it  become 
extirpated,  the  Columbia  Basin  pvgmy 
rabbit  population  is  currently  believed 
to  be  below  the  level  necessary  to 
ensure  its  long-term  viability  (VVDFW 
1995). 

Conclusion  of  Status  Evaluation. 
Based  upon  our  evaluation  of  the  above 
five  factors  that  may  threaten  the 
Columbia  Basin  DPS  of  the  pygmy 
rabbit,  using  the  best  scientific  and 
commercial  data  available,  we  have 
determined  the  DPS  to  be  in  danger  of 
e.xtinction.  The  recent  loss  of 
populations  within  the  DPS,  the  very 
small  number  of  individuals  within  the 
remaining  single  wild  population,  and 
the  threats  to  this  population  concerned 
us  to  the  extent  that  we  decided  to 
further  evaluate  the  status  of  this  DPS 
and  to  consider  an  emergency  listing,  as 
an  endangered  species  This  further 
evaluation  of  the  DPS's  status  is 
discussed  below. 

Reasons  for  Emergency'  Determination 

Under  section  4(b)(7)  of  the  Act,  we 
must  consider  development  of  an 
emergency  rule  to  list  a  species  if  threats 
to  the  species  constitute  an  emergency 
posing  a  significant  risk  to  its  well- 
being.  Such  an  emergency  listing 
expires  240  days  following  its 
publication  in  the  Federal  Register 
unless,  during  the  240-day  period,  we 
develop  a  final  rule  to  list  the  species 
under  our  normal  listing  procedures. 
Below,  we  discuss  the  reasons  whv 
emergency  listing  of  the  Columbia  Basin 
pygmy  rabbit  as  endangered  is 
necessary.  In  accordance  with  the  Act. 
we  will  withdraw  this  emergency  rule 
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if.  at  any  time  after  its  publication,  we 
determine  that  substantial  evidence 
does  not  exist  to  warrant  such  a  rule. 

The  immediate  concerns  for  the 
Columbia  Basin  pygmv  rabbit  are 
associated  with  the  population's 
extremelv  small  size,  historx'  of 
fragmentation  and  extirpation,  and  the 
recent,  dramatic  decline  in  its 
distribution  and  abundance.  In  addition 
to  the  relatively  large-scale  impacts  to 
native  shrub  steppe  habitats,  various 
other  human-caused  and  naturally 
occurring  impacts  of  lesser  magnitude 
now  pose  signifit  ant  and  imminent 
risks  to  this  population  segment.  Due  to 
the  combined  influence  of  the  following 
threats-en\'ironinental  stochasticity  and 
catastrophe,  predation.  disease,  and 
reduced  genetu  fitness-extirpation  of 
the  Columbia  Basin  pygmy  rabbit  from 
the  wild  may  occur  at  any  time  (WDFVV 
2001b).  In  addition,  the  risks  to  the 
captive  portion  of  the  population  and 
the  potential  for  extinction  of  the 
Columbia  Basin  pygmy  rabbit  remain 
high. 

Environmental  Stochasticity  and 
(Mtastrophes 

En\  ironmental  stochasticities 
(random  events)  include  the  bad 
winters,  resource  failures,  plagues  of 
predators,  and  such  that  deliver  shocks 
to  populations.  If  a  population  is  large 
enough,  then  such  a  shock  can  be 
withstood,  although  mortality  within 
the  population  may  be  high.  Often  the 
population  can  rebound  over  time  and 
recover  its  population  numbers,  either 
through  birth  or  immigration  from 
nearby  populations   In  the  case  of  the 
Columbia  pygmy  rabbit,  however,  the 
size  of  the  extant  population  is  too  small 
to  withstand  shock,  even  a  small  one. 
and  be  able  to  rebound;  moreover,  no 
neighboring  population  exists  to 
"rescue"  it  through  immigration. 

While  there  are  numerous  examples 
of  possible  stochastic  events  that  could 
affect  the  Columbia  pygmy  rabbit,  fire 
has  already  had  a  catastrophic  effect  on 
the  species  and  remains  a  real  threat  to 
the  last  remaining  population  Fire  was 
implicated  in  the  loss  of  the  only  pygmy 
rabbit  colonv  ever  recorded  in  Benton 
County,  Washington,  in  1979  (WDFW 
1995),  and  was  directly  associated  with 
the  rfcent  loss  of  one  of  the  few 
remaining  colonies  in  Douglas  Countv 
in  1999  (WDFW  2001b).  The  WDFVV  has 
taken  measures  to  reduce  the  risk  from 
fire  at  the  Sagebrush  Flat  site  [e.g.. 
constructing  firebreaks).  However, 
unimproved  road  access  and  informal 
recreational  activities  provide 
continuing  sources  [r  g..  people  and 
vehicles)  of  uncontrolled  fires  at 
Sagebrush  Flat  (WDFW  1995).  Due  to 


the  population's  small  size,  restriction 
to  one  known  site  in  the  wild,  and 
reliance  on  relatively  tall,  dense  stands 
of  sagebrush,  natural  and  human-caused 
fire  represents  a  significant  threat  to  the 
Columbia  Basin  pygmy  rabbit  in  the 
wild. 

While  plague  is  common  in  other 
Leporid  species,  it  is  not  known  in 
pygmy  rabbits.  However,  evidence  of 
plague  was  reported  in  a  coyote  taken 
from  the  site  of  one  of  the  recently 
extirpated  pvgmy  rabbit  colonies 
(WDFW  200'la).  the  potential 
occurrence  of  plague  in  this  colony  is 
currently  being  investigated  using  blood 
samples  obtained  prior  to  its  extirpation 
(D.  Hays.  pers.  comm.,  2001). 
Additional  studies  have  been  proposed 
to  investigate  the  occurrence  of  diseases 
and  their  possible  control  in  wild  and 
captive  populations  of  pygmy  rabbits  (C. 
Brand,  National  Wildlife  Health  Center, 
pers.  conim.,  2001).  Because  so  few 
Columbia  Basin  pygmy  rabbits  remain, 
disease  epidemic  remains  a  significant 
threat  to  both  the  wild  and  captive 
portions  of  this  population  segment. 

Emergency  listing  the  Columbia  Basin 
pygmy  rabbit  will  increase  regulatory 
efficiency  in  favor  of  protection  for  the 
species  from  stochasticity  and  the 
funding  to  support  immediate  recover^' 
activities  necessary  for  the  species" 
survival.  Protections  could  include 
increased  population  numbers  and 
distribution  in  the  wild  to  withstand 
catastrophe,  and  control  of  the  sources 
of  stochasticity  and  catastrophe  where 
possible. 

Predation 

Populations  of  pygmy  rabbits  have 
coexisted  with  various  levels  of  grazing 
throughout  their  historic  range  for  many 
years  (WDFW  1995).  However,  due  to 
the  extremely  low  number  and 
restricted  distribution  of  Columbia 
Basin  pygmy  rabbits,  any  additional 
mortality  or  population  stress  associated 
with  grazing  practices  potentially 
represents  a  significant  threat  to  the 
security  of  the  wild  portion  of  this 
population  segment.  The  effects  of 
different  grazing  strategies  on  Columbia 
Basin  pygmv  rabbits  are  not  well 
understood  (WDFW  1995).  However, 
Gahr  (1993)  found  that  male  pygmy 
rabbite  at  the  Sagebrush  Flat  site  made 
longer  movements,  resulting  in  larger 
home  ranges,  during  the  breeding 
season  in  recently  grazed  areas  as 
opposed  to  areas  that  had  not  been 
grazed  for  nearly  40  years.  In  addition, 
relative  to  unit  size,  there  are  more 
pygmy  rabbit  burrows  in  the  ungrazed 
areas  of  Sagebrush  Flat  than  the  recently 
grazed  areas  (L.  Shipley  and  N.  Siegel, 
pers.  comm.,  2001).  These  results 


suggest  that  Columbia  Basin  pygmy 
rabbits  may  be  more  susceptible  to 
predation  in  areas  used  for  livestock 
grazing  due  to  the  necessarily  longer 
movements  away  from  cover  and  fewer 
burrows  available  for  escape. 

Due  to  recent,  confirmed  evidence  of 
coyote  predation  on  pygmy  rabbits,  the 
WIDFW  implemented  an  emergency 
coyote  control  program  during  the  fall- 
winter  periods  of  1998-1999  and  1999- 
2000  (WDFW  2000a).  Coyotes  were 
removed,  by  shooting,  traps,  and  snares, 
over  roughly  20  square  miles  around 
and  including  the  Sagebrush  Flat  site. 
The  level  of  effort  to  control  coyotes 
varied  in  different  years  and  areas,  and 
the  efficacy  of  this  program  to  protect 
the  Columbia  Basin  pygmy  rabbit  is 
unknown.  A  variety  of  other  avian  and 
terrestrial  predators  may  occur  on  sites 
currently  occupied  by  the  Columbia 
Basin  pygmy  rabbit.  Because  of  the 
relatively  restricted  distribution  of  this 
population  segment,  combined  with 
potential  impacts  from  livestock  grazing 
(above),  predators  may  have  a  reduced 
search  area  or  increased  success  rate  for 
pygmv  rabbits  at  these  sites. 

Witliin  the  captive  breeding 
population  sites  of  the  Columbia  Basin 
pygmy  rabbit,  several  measures  [e.g.. 
double  fencing  and  monitoring)  have 
been  taken  to  reduce  the  risk  of 
predation  (L.  Shipley  and  R.  Sayler. 
WSU.  pers.  comm..  2001).  However, 
while  the  risk  has  been  reduced, 
currently  only  a  single  captive-rearing 
facility  is  in  operation  and  the  potential 
for  predators  to  access  some  of  the 
outdoor  cages  at  this  facility  remains. 

Even  low  levels  of  predation  represent 
a  significant  risk  to  the  immediate 
security  of  both  the  wild  and  captive 
portions  of  this  species.  Emergency 
listing  of  the  Columbia  Basin  pygmy 
rabbit  as  endangered  will  increase  the 
regulatory  protections  and  resources  for 
predator  control  and  other  forms  of 
range  management  until  this  population 
can  withstand  'normal"  predation 
pressure. 

Viability,  Fitness 

Genetic  indices  indicate  that  the 
Columbia  Basin  pygmy  rabbit  has 
significantly  less  genetic  diversity  tlian 
the  remainder  of  the  taxon.  In  addition, 
this  population  segment  has  undergone 
an  accelerated  loss  of  genetic  diversity 
since  the  mid-1900s.  Severe  loss  of 
genetic  diversity  may  make  the 
Columbia  Basin  pygmy  rabbit  more 
susceptible  to  extinction  due  to 
inbreeding  depression.  Reduced  genetic 
diversity  and  the  relatively  few  family 
lineages  remaining  in  the  Columbia 
Basin  pygmy  rabbit  population  also  may 
complicate  captive  breeding  strategies 
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conducted  to  reestablish  a  minimum 
effective  population  size  [i.e..  {he 
number  of  individuals  contributing  to 
reproduction).  Ultimately,  an 
appropriate  effective  population  size 
will  help  to  ensure  the  mamtenance  and 
enhancement  of  the  genetic 
heterogeneity  still  present  within  this 
population  segment  (K.  Warheit,  pers. 
•comm.,  2001). 

Reproductive  fitness  is  not  only  a 
function  of  genetic  health,  however; 
nutritional  stress  also  may  have  a 
devastating  effect  on  reproductive 
fitness  and  the  overall  viability  of  a 
population,  particularly  in  the  defense 
of  diseases  and  plagues;  animal 
populations  are  ultimately  limited  by 
the  capacity  of  the  environment  to 
support  them.  The  preliminary  results 
of  an  ongoing  study  indicate  that  pygmy 
rabbits  occupying  sites  where  cattle 
grazing  occurs  may  have  a  greater 
proportion  of  their  spring  and  summer 
diets  composed  of  sagebrush  as  opposed 
to  the  grasses  that  they  require  at  this 
time  of  year,  which  is  usually  as  much 
as  40  percent  (L.  Shipley  and  N.  Siegel. 
pers.  comm.,  2001).  This  result  provides 
support  for  the  contention  that  livestock 
may  compete  directly  with  pvgmv 
rabbits  for  available  forage  (Green  and 
Flinders  1980b:  Rauscher  1997),  thus 
causing  the  rabbits  to  become 
nutritionally  stressed  at  a  time  when 
they  require  grass  in  their  diet  or  the 
population  level  to  become  lower  than 
the  land  would  support  without  the 
influence  of  livestock. 

Summary  of  Emergency  Determination 

Due  to  the  extremely  small  size  of  the 
Columbia  Basin  pygmv  rabbit 
population,  even  a  low  level  of 
mortality  due  to  stochastic  events, 
disease,  nutritional  stress,  and  predation 
represents  a  significant  risk  to  the 
immediate  security  of  both  the  wild  and 
captive  portions  of  the  species. 
Emergency  listing  of  the  Columbia  Basin 
pygmy  rabbit  as  endangered  will 
increase  the  regulatory  protections  and 
resources  available  to  the  species  in 
predator  control  and  other  forms  of 
range  management  that  are  designed  to 
improve  the  nutritional  capacity  of  the 
habitat  in  favor  of  the  pygmv  rabbit. 
Recovery  of  the  Columbia  Basin  pvgmv 
rabbit  is  dependent  upon  a  self- 
sustaining  wild  population  that  can 
withstand  the  threats  that  could  lead  to 
extinction.  Reestablishment,  therefore, 
of  a  wild  population  through  the  use  of 
a  rigorous  captive  propagation  program 
is  a  necessary^  step  towards  recovery. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  area 


within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
managefnent  considerations  or 
protection:  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  '"Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act  and  its 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  of  the  Interior  (Secretary) 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  implementing 
regulations  state  that  critical  habitat  is 
not  determinable  if  information 
sufficient  to  perform  the  required 
analyses  of  impacts  of  the  designation  is 
lacking,  or  if  the  biological  needs  of  the 
species  are  not  sufficiently  well  known 
to  permit  identification  of  an  area  as 
critical  habitat.  Section  4(b)(2)  of  the 
Act  requires  us  to  consider  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary-  mav 
exclude  any  area  from  critical  habitat  if 
she  determines  that  the  benefits  of  such 
exclusion  outweigh  the  conservation 
benefits,  unless  to  do  so  would  result  in 
the  extinction  of  the  species 

We  find  that  designation  of  critical 
habitat  for  the  Columbia  Basin  pvgmv 
rabbit  is  not  determinable  at  this  time 
because  information  sufficient  to 
perform  the  required  analyses  of  the 
impacts  of  the  designation  is  lacking. 
We  specifically  solicit  this  information 
in  the  proposed  rule  (see  Public 
Comments  Solicited  section),  published 
in  this  same  issue  of  the  Federal 
Register.  When  a  "not  determinable" 
finding  is  made,  we  must,  within  2 
years  of  the  publication  date  of  the 
original  proposed  rule,  designate  critical 
habitat,  unless  the  designation  is  found 
to  be  not  prudent.  We  will  protect  the 
Columbia  Basin  pygmy  rabbit  and  its 
habitat  through  section  7  consultations 
to  determine  whether  Federal  actions 
are  likely  to  jeopardize  the  continued 
existence  of  the  species,  through  the 
recovery  process,  through  enforcement 
of  take  prohibitions  under  section  9  of 
the  Act,  and  through  the  section  10 
process  for  activities  on  non-Federal 
lands  with  no  Federal  nexus. 


.Available  Conserv  ation  .Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threetened  under  the  Act  include 
recognition,  requirements  for  Federal 
protection,  prohibitions  against  certain 
activities,  and  development  of  recovery 
plans.  Recognition  through  listing 
encourages  conser\ation  actions  bv 
Federal.  State,  and  tribal  agencies,  non- 
governmental conservation  groups,  and 
private  individuals.  The  Act  provides 
for  potential  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
listed  species  Below,  we  discuss  the 
requirements  of  Federal  agencies, 
considerations  for  protection  and 
conser\ation  actions,  and  the 
prohibitions  against  taking  and  harm  for 
the  Columbia  Basin  pygmv  rabbit. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat  when  it  is  designated. 
Federal  agencies  are  required  to  confer 
with  us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  When  a 
species  is  listed  as  threatened  or 
endangered.  Federal  agencies  must 
ensure  that  the  activities  they  authorize, 
fund,  or  earn.-  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species,  or  to  destrov  or 
adversely  modif\-  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agencv  must  enter 
into  consultation  with  us.  Federal 
agency  actions  that  may  require 
consultation  for  the  Columbia  Basin 
pygmy  rabbit  include,  hut  are  not 
limited  to.  those  within  the  jurisdictions 
of  the  U.S.  Fish  and  Wildlife  ,Ser\-ice. 
Bureau  of  Land  Management.  Bureau  of 
Reclamation.  Natural  Resources 
Conservation  Service,  and  Farm  Service 
Agency 

We  believe  that  protection  and 
recovery  of  the  Columbia  Basin  pygmy 
rabbit,  in  both  wild  and  in  captive 
breeding  populations,  will  require 
reduction  of  the  threats  from 
uncontrolled  fire,  excessive  livestock 
grazing,  altered  predation  patterns, 
disease,  and  loss  of  genetic  viabilitv. 
These  threats  should  be  considered  for 
management  actions  in  habitats 
currently  and  potentially  occupied  bv 
the  Columbia  Basin  pygmy  rabbit,  and    • 
those  deemed  important  for  dispersal 
between  their  appropriate  use  areas. 
Monitoring  should  also  be  undertaken 
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for  an\  mdndgt'nimit  actions  or  scientific 
investigations  dfsigneMi  to  address  these 
thrt^ats  or  their  potential  impacts. 

Listing  the  Columbia  Basin  pygmy 
rabbit  provides  for  the  development  and 
implementation  of  a  recovery  plan  for 
the  species.  This  plan  will  bring 
together  Federal,  State,  and  local  efforts 
for  conservation  of  the  species.  A 
recover\'  plan  will  establish  a 
framework  for  agencies  to  coordinate 
their  recoverv  efforts.  The  plan  will  set 
recover}'  priorities  and  estimate  the 
costs  of  the  tasks  necessary  to 
accomplish  the  priorities.  It  will  also 
describe  the  site-specific  management 
actions  necessary  to  achieve 
(  onservation  and  survival  of  the  species. 

Listing  will  require  us  to  review  and 
provide  direction  or  guidance  on  any 
actions  that  may  affect  the  Columbia 
Basin  pvgmy  rabbit  on  lands  or 
It  tivities  under  Federal  jurisdiction, 
.^tate  plans  developed  pursuant  to 
section  6  of  the  Act,  scientific 
investigations  and  efforts  to  enhance  the 
propagation  or  survival  of  the 
population  segment  pursuant  to  section 
10fa)(  1  ]{A)  of  the  Act,  and  Conservation 
Plans  developed  for  non-Federal  lands 
and  activities  pursuant  to  section 
10(a)(lJ{B)of  the  Act. 

Considerations  for  management 
actions  and  scientific  investigations  to 
address  the  above  threats  to  the 
Columbia  Basin  pvgmy  rabbit  include, 
but  are  not  limited  to: 

(1)  Fire:  Implementation  of 
agreements  between  fire- fighting 
districts  to  pro\  ide  adequate  coverage, 
construction  of  fire  breaks,  availability 
of  fire-fighting  equipment,  fire-fighting 
techniques,  weed  control,  use  of 
prescribed  fire,  and  removal  or 
restriction  of  unimproved  road  access 
and  informal  recreational  activities; 

(2)  Livestock  Grazing:  Season(s)  of 
use,  stocking  rate(s)  and  type(s), 
location  of  supplemental  watering  and 
salting,  loading  and  transport  facilities, 
exclusion  fencing,  and  removal; 

(.3)  Predation:  ldentific:ati(jn  of 
primarv  predators  and  predation 
patterns.  de\elopment  of  protocols  for 
fence  removal  andor  new  fence 
construction,  and  predator  deterrents 
and/ or  lethal  control  of  predators  to 
protect  the  wild  and  rapti\e  portions  of 
the  population: 

(4)  D;.se(j.s-p:  Identification  and  control 
of  potential  disease  and  disease  vectors 
in  wild  and  captive  portions  of  the 
population; 

(5)  Capture .  Huihandry.  and  Release: 
Development  of  protocols  for  capture 
and  handling,  establishment  of  multiple 
holding  facilities  for  captive  stock. 
in\entor\"  and  evaluation  of  appropriate 


release  sites,  and  development  of  release 
protocols; 

(6)  Genetics:  Identification  of 
additional  genetic  markers, 
implementation  of  an  appropriate 
breeding  scenario,  and  establishment  of 
a  minimum  effective  population  for 
captive  breeding  and  release  efforts. 

The  Act  sets  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife  species.  The 
prohibitions  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take  (including  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  collect,  or  attempt  any 
such  conduct),  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  wildlife  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  our  agents  and  State 
conservation  agencies.  Permits  may  be 
issued  to  earn*'  out  otherwise  prohibited 
activities  involving  listed  species.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities. 

It  is  our  policv,  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
34272),  to  identify,  to  the  maximum 
extent  practical  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  a  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  For  the  Columbia  Basin  pygmy 
rabbit,  activities  that  we  believe  are 
unlikely  to  result  in  a  violation  of 
section  9  include: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States  of  dead  specimens  of  Columbia 
Basin  pygmy  rabbits  that  were  collected 
prior  to  the  date  of  publication  of  this 
emergency  listing  rule  in  the  Federal 
Register; 

(2)  Any  action  authorized,  funded,  or 
carried  out  by  a  Federal  agency  that  may 
affect  the  Columbia  Basin  pygmy  rabbit 
when  the  action  is  conducted  in 
accordance  with  incidental  take 
statement  issued  under  section  7  of  the 
Act: 

(3)  Any  action  carried  out  for 
scientific  research  or  to  enhance  the 
propagation  or  survival  of  the  Columbia 
Basin  pvgmy  rabbit  that  is  conducted  in 
accordance  with  the  conditions  of  a 
section  10(a)(1)(A)  permit;  and 


(4)  Any  indidental  take  of  the 
Columbia  Basin  pygmy  rabbit  resulting 
from  an  otherwise  lawful  actnitv 
conducted  in  accordance  with  the 
conditions  of  an  incidental  take  permit 
issued  under  section  10(a)(1)(B)  of  the 
Act.  Non-Federal  applicants  design  a 
conservation  plan  (HCP)  for  the  species 
and  apply  for  an  incidental  take  permit. 
These  are  developed  for  listed  species 
and  are  designed  to  minimize  and 
mitigate  impacts  to  the  species  to  the 
greatest  e.xtent  practicable. 

Activities  that  we  believe  could 
potentiallv  result  in  a  violation  of 
section  9  include,  but  are  not  limited  to: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g.. 
land  exchanges,  land  clearing, 
prescribed  burning,  grazing,  pest 
control,  utilitv  line  or  pipeline 
construction,  mineral  and  housing 
development,  off-road  vehicle  use, 
recreational  trail  and  campground 
development,  and  road  construction) 
that  may  affect  the  Columbia  Basin 
pygmy  rabbit  or  its  critical  habitat  when 
such  activities  are  not  conducted  in 
accordance  with  an  incidental  take 
statement  issued  under  section  7  of  the 
Act: 

(2)  Unauthorized  possession, 
trapping,  handling,  collecting,  or  release 
of  pygmy  rabbits  within  the  historic 
range  of  the  Columbia  Basin  pygmy 
rabbit.  Research  efforts  involving  these 
activities  will  require  a  permit  under 
section  10(a)(1)(A)  of  the  Act; 

(.3)  Activities  that  directly  or 
indirectly  result  in  the  death  or  injury 
of  Columbia  Basin  pygmy  rabbits,  or 
that  modif%'  occupied  habitat  and  kill  or 
injure  them  by  significantly  impairing 
their  essential  behavioral  patterns  {eg  . 
shooting,  poisoning,  habitat  conversion, 
grazing,  road  and  trail  construction, 
water  development  and  impoundment, 
mineral  extraction  or  processing,  off- 
road  vehicle  use,  and  unauthorized 
application  of  herbicides  or  pesticides 
in  violation  of  label  restrictions). 
Otherwise  lawful  activities  that 
incidentally  take  Columbia  Basin  pvgmy 
rabbits  will  require  a  permit  under 
section  10(a)(1)(B)  of  the  Act, 

Questions  regarding  specific  activities 
should  be  direc:ted  to  our  Upper 
Columbia  Fish  and  Wildlife  Office  (see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  regarding  listed 
wildlife,  including  prohibitions  and 
issuance  of  permits  under  the  Act.  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911 
Northeast  11th  Avenue.  Portland, 
(Oregon  97232-4181  (telephone  (503) 
231-2063;  facsimile  (503)  231-6243). 
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National  Environmental  Policy  Act 

We  have  determined  that 
environmental  assessments  and 
environmental  impact  statements,  as 
defined  in  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new- 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094   .\n  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currenth  \alid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.21 
and  17.22. 


Species 


Common  name 


Scientific  name 


Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energ>-  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
rule  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantlv 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

References  Cited 

A  complete  list  of  references  cited 
herein  is  available  upon  request  from 
the  Upper  Columbia  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Author 

The  primary-  author  of  this  emergency 
rule  is  Christopher  Warren  of  the  Upper 
Columbia  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation, 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 

below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
will  read  as  follows: 

.Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  use.  4201-4245:  pub.  L  99- 
625.  100  Stat.  3500,  unless  ntherw  ise  noted. 

2.  In  §  17.11(h).  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  alphabetical  order  under 

MAMMALS: 


§17.11 
wildlife 


Endangered  and  threatened 


(h) 


Historic  Range 


Vertebrate  population 

wttere  endangered  or 

threatened 


Status 


When  I 
ed 


si- 


Cntical 
habitat 


Special 
rules 


Mammals 


Rabbit,  Columbia  Basin 
pygmy. 


Brachylagus 
idahoensis 


USA.  (Westem 
conterminous 
States). 


USA  (WA— Douglas, 
Grant.  Lincoln. 
Adams.  Benton 
Counties). 


NA 


NA 


Dated:  November  21.  2001. 
.Marshall  P.  fones.  Jr., 

Acting  lliri'ctor.  Fish  and  Wildlife  Senice. 
|FR  Dnr  01-29615  Filed  11-29-01;  8:45  am| 
BILLING  CODE  431CV-5S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

[I.D.  111901A] 

Exemption  to  No-entry  Zone  Around 
Chirikof  Island,  AK 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notification  of  authorized 
exemption  to  the  3-nautical  mile  (nm) 
no-entr\'  zone  around  Chirikof  Island. 
AK. 

SUMMARY:  Pursuant  to  regulations  under 
the  Endangered  Species  Act,  the 
Regional  Administrator,  Alaska  Region. 
NMFS,  is  authorizing  an  exemption  to 
the  3-nm,  no-entry  zone  around  Chirikof 
Island  for  the  sole  purpose  of  livestock 
removal  by  the  U.S.  Fish  and  Wildlife 
Service.  Regulations  allow  an 
exemption  to  the  no-entr>'  zone, 
provided  that  the  activity  is  authorized 
by  the  Regional  Administrator.  Alaska 
Region,  NMFS.  that  the  activity  will  not 
have  a  significant  adverse  effect  on 
Steller  sea  lions,  and  that  no  readilv 
available  and  acceptable  alternative  site 
exists  for  the  a(  ti\it\ 
SUPPLEMENTARY  INFORMATION:  On 

October  4.  2001,  the  U,S.  Fish  And 


Wildlife  Ser\'ice  (USFWS)  requested  an 
exemption  under  Federal  regulations  for 
the  management  of  the  Steller  sea  lions 
(at  50  CFR  parts  223  and  224)  to  allow 
for  passage  through  the  3-nm  no-entr\' 
zone  in  the  Southwest  Anchorage  of 
Chirikof  Island  to  facilitate  livestock 
removal.  Chirikof  Island  is  part  of  the 
Alaska  Maritime  National  Wildlife 
Refuge.  The  USFWS  is  working 
cooperatively  with  a  private  consortium 
to  remove  unauthorized  livestock  from 
refuge  lands  on  Chirikof  Island  to 
facilitate  the  natural  recover\'  of  the 
ecosystem  health  of  the  island  after 
more  than  a  centur>'  of  livestock  grazing. 
This  activity  is  part  of  an  overall  effort 
to  remove  introduced  animals, 
including  cattle  and  feral  foxes,  from  the 
island. 

USFWS  proposes  to  remove  livestock 
over  a  2-year  period  beginning  in 
October  2001.  All  activities  will  occur 
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m  circas  outsidf  the  t^xc.lushm  7'iiii's 
i'',t,ihlish('(i  for  th*'  listed  Stfll.T  sea  lion 
rnokcrv.  oxropt  at  the  Smithwtst 
.\n(  hnragi-  of  the  island,  whit  h  is 
located  several  miles  from,  and  out  of 
si^t  of.  the  rookery  Therefore,  the 
rooker>'  should  not  he  dl^tllrhec^  by  this 
activitv 

Kemilatioiis  u.i\  erning  endangered 
spe(  les  {50  CFk  part  224)  state  that 
[iri  '\  iNiKiis  ill  part  223  also  apply  to  the 
eiiiiangereti  western  stuck  of  Stellar  sea 


lions.  Section  223.202  (b)(5)  allows  an 
exemption  to  the  no-entry  zone 
provided  that  the  activity  is  authorized 
by  the  Regional  Administrator,  Alaska 
Region.  NMFS.  that  the  activity  will  not 
have  a  significant  adverse  effect  on 
Steller  sea  lions,  and  that  no  readily 
available  and  acceptable  alternative  site 
exists  for  the  activity.  The  Regional 
Administrator  has  determined  that  this 
activity  will  not  adversely  affect  Steller 
sea  lionp.  Therefore,  NMFS  granted  an 


exemption  from  the  3-nm  no-entry 
restriction  around  Chirikof  Island.  AK 
for  the  removal  of  li\estock  and  other 
appropriate  feral  wildlife  by  the 
USFWS.  All  other  provisions  included 
in  50  CFR  223.202  (a)  apply. 

Dated:  November  23.  2001. 
David  Coltingham 

A(  ting  Din-i'tor.  ( office  of  Protected  Resources. 

Sational  Marine  Fisheries  Service. 

|FR  Dnc    01-29707  Filed  11-29-01:  8:4.S  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposea 
issuance  of  r^ies  and  regulations  ''"he 
purpose  o!  these  notices  is  to  give  interesiea 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 
[SPATS  No.  KS-022-FORJ 

Kansas  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior 
ACTION:  Proposed  rule;  public  comment 
period  and  npportunitv  for  public 
hearing. 


SUMMARY:  We.  the  Office  of  Surface 

Mining  Reclamation  and  Enforcement 
fOSM),  are  announcing  receipt  of  a 
proposed  amendment  to  the  Kansas 
regulatory  program  (Kansas  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.'X  or  the 
AcA).  The  Kansas  Department  of  Health 
and  Environment.  Surface  .Mining 
Section  (Kansas)  is  proposing  to 
consolidate  and  revise  its  approved 
revegetation  success  guidelines.  The 
amendment  is  intended  to  revise  the 
Kansas  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  to  impro\-e  operational  efficienc\-. 

This  document  gnes  the  times  and 
locations  that  the  Kansas  program  and 
the  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  proposed  amendment. 
and  the  procedures  that  we  will  follow 
for  the  public  hearing,  if  one  is 
requested. 

DATES:  We  will  accept  written 
comments  until  4:00  p.m  .  est  , 
December  31,  2001.  If  requested,  we  will 
hold  a  public  hearing  on  the 
amendment  on  December  26.  2001.  We 
will  accept  requests  to  speak  at  the 
hearing  until  4:00  p.m..  c.s.t.  on 
December  17,  2001. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  John  W 
Coleman.  Mid-Continent  Regional 


Coordinating  Center,  at  the  address 
listed  below. 

"iou  may  review  copies  of  the  Kansas 
program,  the  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  recei\ed  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays  ^'ou  may  receive  one  free  c'ip\ 
of  the  amendment  by  contacting  OSMs 
Mid-Continent  Reuiiinal  Coordinating 
Center 

!ohn  W  Coleman.  Mid-Continent 
Regional  Coordinating  Center.  Office 
of  Surface  Mining,  .■\lton  Federal 
Building.  501  Belle  Street.  Alton, 
Illinois  62002.  Telephone:  (618)  463- 
B460 

Kansas  Department  of  Health  and 
Environment.  Surface  Mining  Section. 
4033  Parkview  Drive,  Frontenac. 
Kansas  66763,  Telephone;  (620)  231- 
8540, 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 

W.  Coleman.  Mid-Conti.nent  Regional 
Coordinating  Center,  Telephone.  i618, 
463-t5460  Internet: 
lcoleman@osmre.gov 

SUPPLEMENTARY  INFORMATION: 

1  Background  on  the  Kansas  Program 

Section  503ia)  of  the  .^ct  permits  a 
State  to  assume  primacy  for  the 
emulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  border^ 
by  demonstrating  that  its  program 
includes,  among  othei  things.  '"    '    'a 
State  \d\\'  which  pro\'ides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accc^rdance 
with  the  requirements  of  this  Act  *    *    *; 
and  rules  and  regulations  consistent 
with  regulations  issued  bv  the  Secretar^ 
pursuant  to  this  Act,"  See  30  U.S.C. 
1253ia)(l)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionallv  approved  the  Kansas 
program  on  januarv  21,  1981,  You  can 
find  background  information  on  th(^ 
Kansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  21.  1981. 
Federal  Register  (46  FR  5892).  You  can 
find  later  actions  concerning  the  Kansas 
program  at  30  CFR  916.10.  916.12. 
916.15.  and  916  16 


II   Description  of  the  Proposed 
Amendment 

By  .etter  dated  October  9.  2001 
(Administrative  Record  No.  KS-622), 
Kansas  sent  us  an  amendment  to  its 
program  under  S.MCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b).  Kansas 
sent  the  amendment  in  response  to 
deficiencies  that  we  identified  in 
Kansas'  revegetation  success  guidelines 
in  a  previous  final  rule  on  August  19. 
1992  (57  FR  37430).  The  amendment 
also  includes  changes  made  at  Kansas' 
own  initiative.  Kansas  proposes  to 
amend  the  Kansas  revegetation  success 
guidelines  entitled  "Revegetation 
Standards  for  Success  and  Statistically 
\'alid  Sampling  Techniques  for 
Measuring  Revegetation  Success."  A 
brief  summary  of  the  changes  are 
discussed  below  The  full  text  of  the 
program  amendment  is  available  for 
your  inspection  at  the  locations  listed 
above  under  ADDRESSES. 

A  Pre  J  at  r 

Kansas  revised  the  preface  to  reflect 
the  (  urrent  revisions  to  its  revegetation 
success  guidelines  Kansas  also  removed 
language  from  the  preface  that  was  not 
approved  by  us  in  the  August  19   ":9M_ 
final  rule  decision.  The  removed 
language  appeared  to  exempt  specific 
permits  from  certain  requirements  of 
Kansas'  revegetation  success  guidelines. 

B  Definitions 

Kansas  defined  the  following  terms 

that  are  used  throughout  the  Kansas 
revegetation  success  guidelines;  Animal 
Init  Month  (.-^.U.M.):  Ciropland: 
Desirable;  Diverse;  Effedive,  Forage; 
ClobarFosititming  System  iGPS): 
Histoncalh  Cropped;  Kansas 
Department  of  Wildlife  and  Parks 
(KDWP);  Kansas  State  lni\ersity  (KSU): 
Natural  Resources  Conser\-ation  Service 
\RCSj,  Permanent:  Previously  Mined; 
Prime  Farmland;  Surface  Mining 
Section  (SMSi;  and  Total  C  tner. 

C  Tables 

Kansas  added  thre«.  ufw  ;,Vt:iie-  Table 

I  contains  productivit\  dnd  -^niund 

(  ()\-er  \egetation  requirement^  iiir  Phase 

II  and  Phase  III  bond  r''.W>ase  of  pasture 
land  and  grazing  land,  wildlife  haintat 
recreation,  shelter  belts,  and  forest 
products;  and  industrial,  commercial,  or 
residential  land  uses.  Table  2  lists 
products  it\  and  ground  c:over 
vegetation  requirementv  fi.r  Phd--e  jl  and 
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Phase  III  bond  release  of  prime 
farmland.  Table  3  contains  productivity 
and  ground  cover  vegetation 
requirements  for  Phase  II  and  Phase  III 
bond  release  of  cropland. 

D  Chapter  I.  Ground  Cover  Success 

Kansas  consolidated  the  substantive 
provisions  of  its  approved  ground  cover 
success  standards  for  all  land  uses  in 
this  chapter 

Section  A  covers  the  standard  for 
ground  cover  on  prime  farmland, 
croplcmd.  and  pasture/grazing  land. 
Section  B  discusses  the  standard  for 
ground  cover  on  previously  mined 
areas.  Section  C  provides  the  standard 
for  ground  cover  on  wildlife  habitat, 
recreation,  shelter  belt,  and  forest 
product  land  use  areas  that  have  topsoil. 
Section  D  contains  standards  for  ground 
cover  on  industrial,  commercial,  or 
residential  land  use  areas  that  have 
topsoil.  Sections  E  and  F  provide 
general  information  on  pre-mining 
ground  cover  sampling  criteria  and 
techniques.  Section  G  contains  specific 
pre-mining  ground  cover  sampling 
techniques.  Section  H  provides  specific 
post-mining  ground  cover  sampling 
criteria.  Finally,  Section  I  covers 
specific  post-mining  ground  cover 
sampling  techniques. 

E.  Chapter  11  Forage  Production  Success 
Standard 

Kansas  revised  and  consolidated  the 
substantive  provisions  of  its  approved 
forage  production  success  standards  for 
aJl  applicable  land  uses  in  this  chapter. 
Kansas  also  added  whole  field  harvest 
to  the  methods  of  data  collection  for 
forage. 

Section  A  discusses  the  use  of  the 
United  States  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  (USDA-NRCS) 
soil  survey  database  for  determining 
productivity  of  cool  season  grass  seed 
mixtures.  This  database  lists  crop  yields 
by  the  soil  mapping  units  contained  in 
the  published  county  soil  surveys  for 
Kansas.  Section  A  also  discusses  the 
USDA-NRCS  database  in  Technical 
Guide  Notice  KS-145  This  database  is 
used  for  determining  productivity  of 
native  grass  seed  mixtures.  Section  B 
contains  information  on  methods  of 
calculation  using  the  Animal  Unit 
Month  (A.U.M.)  values  listed  in  the 
USDA-NRCS  soil  surveys  for  Kansas. 
Section  C  provides  productivity 
standards  for  prime  farmland  forage 
crops.  Section  D  covers  the  productivity 
standards  for  cropland  forage  crops. 
Section  E  covers  the  productivity 
standard  for  previously  mined  lands 
reconstructed  to  pasture  and  grazing 
land.  Section  F  contains  information  on 


the  productivity  standards  for  pasture 
and  grazing  land.  Section  G  discusses 
the  methods  of  data  collection, 
including  use  of  representative  areas 
with  test  plots  or  whole  field  harvesting. 
Section  H  contains  specific  forage  crop 
production  sampling  criteria.  Finally, 
Section  I  covers  specific  forage  crop 
production  sampling  techniques. 

F.  Chapter  III.  Productivity  Standard 
Databases  for  Row  Crops 

Kansas  revised  and  consolidated  the 
substantive  provisions  of  its  approved 
row  crop  production  success  standards 
for  prime  and  non-prime  farmland  in 
this  chapter.  Kansas  also  added  com  as 
an  acceptable  row  crop  under  specified 
conditions. 

Section  A  discusses  the  acceptable 
row  crops  for  revegetation  productivity. 
Section  B  contains  information  on  the 
method  of  row  crop  production  success 
standard  calculations.  Section  C 
provides  row  crop  sampling  criteria. 
Section  D  contains  the  following 
sampling  methods  for  data  collection 
involving  representative  areas:  test 
plots,  whole  field  sampling,  and  whole 
field  harvesting.  Section  E  provides 
productivity  sampling  criteria  for  prime 
farmland  row  crops.  Section  F  discusses 
productivity  sampling  criteria  for  non- 
prime  farmland  row  crops.  Finally, 
Section  G  contains  row  crop  sampling 
techniques  involving  test  plots  and 
whole  field  sampling  for  grain  sorghum 
(milo),  wheat,  soybeans,  and  com. 

In  response  to  deficiencies  that  we 
identified  in  the  August  19,  1992,  final 
decision  on  Kansas'  current  revegetation 
success  guidelines,  Kansas  revised  its 
row  crop  sampling  techniques  for  grain 
sorghum  and  wheat.  To  address  the 
deficiencies,  Kansas  added  provisions 
that  require  operators  to  make 
determinations  of  statistical  sample 
adequacy  based  on  sample  weights 
corrected  to  a  standard  moisture 
content. 


G  Chapter  IV.  Stem  Density 

Kansas  consolidated  its  productivity 
success  standards  for  trees  and  shrubs 
in  this  chapter.  Section  A  discusses  the 
general  success  standards  for  fish  and 
wildlife  habitat,  recreation,  shelter  belt, 
and  forest  product  land  uses.  Section  B 
contains  the  Phase  II  and  Phase  III 
productivity  success  standards  for  these 
land  uses.  Section  C  provides 
information  on  productivity  sampling 
criteria.  Section  D  contains  stem  density 
sampling  techniques.  Section  E 
discusses  previously  mined  areas  that 
are  reclaimed  to  fish  and  wildlife 
habitat,  recreation,  shelter  belt,  or  forest 
product  land  uses. 


H.  Appendix  A,  Plant  Species  List 

Appendix  A  lists  the  plant  species 
that  are  unacceptable  for  all  land  uses 
with  specified  exceptions.  It  lists  the 
acceptable  tree  species  for  fish  and 
wildlife  habitat,  recreation,  shelter  belt, 
and  forest  product  land  uses.  It  also  lists 
the  acceptable  shrub  and  vine  species 
for  fish  and  wildlife  habitat,  recreation, 
and  shelter  belt  land  uses.  In  addition, 
it  lists  the  acceptable  legume  species 
based  on  land  use  for  revegetation 
productivity  and  ground  cover.  Finally, 
it  lists  the  acceptable  grass  species 
based  on  land  use  for  revegetation 
productivity  and  ground  cover. 

/.  Appendix  B,  Animal  Unit  Month- 
Methods  of  Production  Success 
Standard  Calculations 

Kansas  is  proposing  a  new  Animal 
Unit  Month  (A.U.M.)  value  for  use  in 
calculating  forage  production.  Kansas 
defines  the  A.U.M.  as  the  monthly 
average  pounds  of  forage  needed  to 
support  each  1,000  poiuids  of  cattle. 
Kansas  submitted  calculations  and 
documentation  to  support  an  A.U.M. 
equal  to  760  pounds  of  forage. 
Appendix  B  contains  tables  showing 
two  methods  of  calculating  the  success 
standard  for  grain  sorghum,  soybeans, 
wheat,  and  com  by  soil  type.  The 
documentation  also  included  two 
methods  of  calculating  forage 
production  based  on  A.U.M.  per  soil 
type  for  cool  season  grass  seed  mixtures 
and  warm  season  grass  seed  mLxtures. 

/.  Appendix  C.  Production  Data 

Appendix  C  contains  the  USDA-NRCS 
Technical  Guide  Notice  KS-145.  This 
technical  guide  provides  crop  yields  for 
wheat,  grain  sorghum,  and  soybeans  by 
soil  mapping  units  for  specific  counties 
in  Kansas. 

Appendix  C  also  contains  the  USDA- 
NRCS  Technical  Guide  Notice  210  for 
Kansas.  This  technical  guide  provides 
land  capability  and  yields  per  acre  of 
cropland  for  wheat,  grain  sorghum,  and 
soybeans  by  soil  mapping  units  for 
specific  counties  in  Kansas. 

K.  Appendix  D,  Planting  Reports 

Appendix  D  contains  the  following 
planting  reports:  Forage/Pastureland 
Seeding  Report;  Cropland  Seeding 
Report;  Wildlife  Seeding  Report;  and 
Woodland/Wildlife  Seeding  Report. 

L.  Appendix  E,  Reference  Area  Criteria 

Kansas  moved  its  previously 
approved  provisions  for  reference  areas 
to  Appendix  E.  Kansas  made  minor 
wording  changes  throughout  the 
provisions.  Kansas  also  added  the 
following  new  criterion  to  its  list  of 


essential  criteria  for  comparing 
revegetated  and  reference  areas: 

6.  Seeding  of  the  reference  area  will 
be  at  the  same  time  as  seeding  of  the 
revegetated  area. 

M.  Appendix  F.  Representative  Sample 
Field  Area  Definition  and  Test  Plot 
Criteria 

Appendix  F  discusses  the  use  of  data 
from  representative  sample  field  areas  to 
prove  row  crop  production  success. 
This  data  is  obtained  from  individual 
row  crop  test  plots. 

N.  Appendix  G.  Measuring  Grain 
Moisture 

Appendix  G  contains  a  technical 
guidance  document  on  using  moisture 
meters  for  measuring  the  moisture 
content  of  grain.  The  document 
"Measuring  Grain  Moisture  Content  On- 
Farm"  was  published  by  the  Kansas 
State  University.  Cooperative  Extension 
Ser\'ice. 

ni.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Kansas  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES) 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII. 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include    Attn: 
SPATS  NO.  KS-022-FOR"  and  your 
name  and  return  address  in  your 
Intemet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Intemet  message,  contact  the  Mid- 
Continent  Regional  Coordinating  Center 
at  (618)  463-6460. 

Availability  of  Comments:  Our 
practice  is  to  make  Comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  OSM's 
Mid-Continent  Regional  Coordinating 
Center  (see  ADDRESSES).  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 


There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law  If  vou 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif)-ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entiretv- 
Public  Hearing:  If  you  wish  to  speak 
at  the  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p  m..  est.  on 
December  17.  2001   We  will  arrange  the 
location  and  time  of  the  hearing  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  speak 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so.  vou  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  listed  under 

FOR  FURTHER  INFORMATION  CONTACT 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  us  to  discuss  the  proposed 
amendment,  you  may  request  a  meeting 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  are  open  to  the  public 
and.  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  listed  under 
ADDRESSES.  We  will  also  make  a  v\Titten 
summary'  of  each  meeting  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866 


Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132— Federalism 
This  mle  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCRA, 

Executive  Order  12988 — Civil  Justice 

Reform 

The  Department  of  the  Interior  has 
conducted  the  re\'iews  required  bv 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulaton 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM  Under  sections  503  and  505  of 
SMCRA  130  use   1253  and  1255)  and 
30  CFR  730.11,  732  15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulator,  programs  and  program 
amendments  submitted  by  the  orates 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731.  and  732  have  been  met. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy*'  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
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effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Stdtemont  of  Energy  Effects 
is  not  required 

National  Environmefital  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S  C.  4:332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4. A). 

Paperwork  Reduction  Act 

This  nde  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paper\v(jrk  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic:  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
r  S.C.  601  etseq).  the  State  submittal 
which  IS  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  c;ertification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
(lata  and  assumptions  for  the 
c  ounterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory'  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  econom\  of  SlOO  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prirf  s  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 


subject  of  this  rulejs  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  15,  2001. 

Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

|FR  nor.  01-2P75^  Filed  11-29-01:  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  1 

Internal  Revenue  Service:  Privacy  Act; 
Proposed  Implementation 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
5  U.S.C.  552a,  as  amended,  the 
Department  of  the  Treasury,  Internal 
Revenue  Service  (IRS)  gives  notice  of  a 
proposed  rule  to  exempt  a  new  system 
of  records  entitled  "Treasury/IRS 
60.000 — Employee  Protection  System 
Records"  from  certain  provisions  of  the 
Privacy  Act.  The  exemptions  are 
intended  to  comply  with  the  legal 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information  and  to 
protect  certain  information,  about 
individuals,  maintained  in  this  system 
of  records. 

DATES:  Comments  must  be  received  no 
later  than  December  31.  2001. 
ADDRESSES:  Please  submit  comments  to 
Office  of  Governmental  Liaison  and 
Disclosure,  Internal  Revenue  Service, 
nil  Constitution  Ave.,  NW.. 
Washington.  DC  20224,  CL:GLD:D. 
Persons  wishing  to  review  the 
comments  should  call  (202)  622-5164  to 
make  an  appointment.  This  is  not  a  toll 
free  number 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Office  of  Employee  Protection, 
Internal  Revenue  Service,  477  Michigan 
Avenue,  Detroit.  Michigan  48226. 
telephone  (313)  628-3742.  This  is  not  a 
toll  free  number 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  552a(k)(2),  the  head  of  an  agency 


may  promulgate  rules  to  exempt  a 
system  of  records  from  certain 
provisions  of  5  U.S.C.  552a.  if  the 
system  is  investigatory  material 
compiled  for  law  enforcement  purposes. 
The  IRS  compiles  records  in  this  system 
for  law  enforcement  purposes.  Treasur\'/ 
IRS  60.000-Employee  Protection  System 
Records,  contains  records  that  enable 
the  IRS  to  investigate  incidents  in  which 
individuals  assault,  harass,  or  otherwise 
threaten  IRS  employees  engaged  in  the 
assessment  and  collection  of  taxes.  The 
IRS  will  use  the  information  to  ensure 
the  protection  of  IRS  employees  and  to 
notif\-  IRS  employees  of  the  need  to 
approach  a  taxpayer  with  caution. 

The  IRS  is  hereby  giving  notice  of  a 
proposed  rule  to  exempt  Treasury/IRS 
60.000-Employee  Protection  System 
Records,  from  certain  provisions  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  The  proposed  exemption  is 
from  provisions  552a(c)(3).  (d)(1).  (d)(2). 
(d)(3).  (d)(4).  (e)(1).  (e)(4)(G).  (H),  (I),  and 
(f)  because  the  system  contains 
investigatory'  material  compiled  for  law 
enforcement  purposes.  The  following 
are  the  reasons  why  this  system  of 
records  maintained  by  the  IRS  is  exempt 
pursuant  to  5  U.S.C.  552a(k)(2)  of  the 
Privacy  Act  of  1974. 

(1)  s'U.S.C.  552a(c)(3).  This  provision 
of  the  Privacy  Act  pro\ides  for  the 
release  of  the  disclosure  accounting 
required  by  5  U.S.C.  552a(c)(l)  and  (2) 
to  the  individual  named  in  the  record  at 
his/her  request.  The  reasons  for 
exempting  this  system  of  records  from 
the  foregoing  provision  are: 

(i)  The  release  of  disclosure 
accounting  would  put  the  subject  of  an 
investigation  on  notice  that  an 
investigation  exists  and  that  such 
person  is  the  subject  of  that 
investigation. 

(ii)  Such  release  would  provide  the 
subject  of  an  investigation  with  an 
accurate  accounting  of  the  date,  nature, 
and  purpose  of  each  disclosure  and  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  was 
made.  The  release  of  such  information 
to  the  subject  of  an  investigation  would 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation  and  could  result  in  the 
altering  or  destruction  of  documentary 
evidence,  the  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
investigation. 

(iii)  Release  to  the  individual  of  the 
disclosure  accounting  would  alert  the   l'> 
individual  as  to  which  agencies  were 
investigating  the  subject  and  the  scope 
of  the  investigation  and  could  aid  the 
individual  in  impeding  or 
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compromising  investigations  by  those 
agencies. 

(2)  5  U.S.C.  552a(d)(l),  (d)  (2).  (d)(3), 
(d)(4).  (e)(4)(G),  (H).  and  (f).  These 
provisions  of  the  Privacy  Act  relate  to 
an  individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual:  requirements  for  identifying 
an  individual  who  requested  access  to 
records;  the  agency  procedures  relating 
to  access  to  records  and  the  contest  of 
the  information  contained  in  such 
records  and  the  administrative  remedies 
available  to  the  individual  in  the  event 
of  adverse  determinations  by  an  agency 
concerning  access  to  or  amendment  of 
information  contained  in  record 
systems.  The  reasons  for  exempting  this 
system  of  records  from  the  foregoing 
provisions  are  as  follows;  To  notif\-  an 
individual  at  the  individual's  request  of 
the  existence  of  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  pertaining 
to  such  individual  could  interfere  with 
investigative  and  enforcement 
proceedings;  deprive  co-defendants  of  a 
right  to  a  fair  trial  or  an  impartial 
adjudication;  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others:  disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
such  sources:  and  disclose  investigative 
techniques  and  procedures. 

(3)  5  use.  552a(e)(l).  This  provision 
of  the  Privacy  Act  requires  each  agency 
to  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  reasons  for  exempting  this 
system  of  records  from  the  foregoing  are 
as  follows: 

(i)  The  IRS  will  limit  its  inquiries  to 
information  that  is  necessar\-  for  the 
pfotection  of  IRS  employees  engaged  in 
the  assessment  and  collection  of  taxes. 
However,  an  exemption  from  the 
foregoing  is  needed  because, 
particularly  in  the  early  stages  of  an 
investigatiqj.  it  is  not  possible  to 
determine  the  relevance  or  necessity  of 
specific  information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessar>-  when 
first  received  may  subsequently  be 
determined  to  be  irrelevant  or       ** 
unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established  with 
certainty      , 

(iii)  Not  all  violations  of  law- 
discovered  by  the  IRS  fall  within  its 
investigative  jurisdiction.  To  promote 
effective  law  enforcement,  the  IRS  may 


disclose  such  violations  to  other  law 
enforcement  agencies,  including  State, 
local  and  foreign  agencies  that  have 
jurisdiction  over  the  offenses  to  which 
the  information  relates.  Otherwise,  the 
IRS  might  be  placed  in  the  position  of 
having  to  ignore  information  relating  to 
violations  of  law  not  within  its 
jurisdiction  when  that  information 
comes  to  IRS's  attention  during  the 
collation  and  analysis  of  information  in 
its  records. 

(4)  5  U.S.C.  552a(e)(4)(l).  This 
provision  of  the  Privacy  Act  requires  the 
publication  of  the  categories  of  sources 
of  records  in  each  system  of  records. 
The  reasons  an  exemption  from  this 
provision  has  been  claimed  are  as 
follows: 

(ij  Revealing  categories  of  sources  of 
information  could  disclose  investigative 
techniques  and  procedures; 

(ii)  Revealing  categories  of  sources  of 
information  could  cause  sources  that 
supply  information  to  investigators  to 
refrain  from  giving  such  information 
because  of  fear  of  reprisal,  or  fear  of 
breach  of  promises  of  anonymity  and 
confidentiality. 

As  required  by  Executive  Order 
12866.  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulator\-  action,  and  therefore,  does 
not  require  a  regulator*  impact  analysis 

Pursuant  to  the  requirements  of  the 
Regulator)  Flexibility  Act.  5  U  S.C.  601- 
612.  it  is  hereby  certified  that  these 
regulations  will  not  significantly  affect  a 
substantial  number  of  small  entities. 
The  proposed  rule  imposes  no  duties  or 
obligations  on  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995. 
the  Department  of  the  Treasury  has 
determined  that  this  proposed  rule 
would  not  impose  new  record  keeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements 
because  the  types  of  records  to  be 
maintained  are  being  transferred  to  this 
system  of  records  from  other  systems  of 
records  already  in  existence,  specifically 
the  systems  of  records  entitled 
■■Treasur\7IRS  60  001 -Assault  and 
Threat  Investigation  Files.  Inspection  " 
and  "Treasur\-/IRS  60,007- 
Miscellaneous  Information  File, 
Inspection   " 

List  of  Subjects  in  31  CFR  Part  1 

Privacy, 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1  The  authority  citation  for  part  1 
rantinues  to  read  as  follows: 


Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552.  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  5S2a 

2.  Section  1.36  paragraph  (g)(l)(viii)  is 
amended  by  adding  the  following  text  to 
the  table  in  numerical  order: 

§  1 .36    Systems  exempt  in  whole  or  in  part 
from  provisions  ot  5  U.S.C.  552a  and  ttiis 
subpart. 


(g)*  *  * 

(D*  *  * 
(viii)  •   *   * 

Number 

Name  of  system 

•                              • 

60000  

•                           •                           • 

ErpDlovee  Prntprtinn 

•                                 • 

System  Records 
•              •              • 

Dated:  November  7.  2001. 

W.  Earl  Wright.  Jr.. 

Chief  Management  and  Administrative 
Programs  Officer. 

jFR  Doc.  01-29710  Filed  11-29-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL211-1b:  FRL-7108-7) 

Approval  and  Promulgation  of 
Implementation  Plans:  Illinois 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 

approve  revisions  to  volatile  organic 
compound  (VOC)  rules  for  Bema  Film 
Systems.  Incorporated  (Bema)  This 
flexographic  printing  facility  is  located 
in  DuPage  County.  Illinois.  The  March 
28.  2001 .  revisions  consist  of  an 
adjusted  standard  from  the  Flexographic 
Printing  Rule,  35  lAC  218  401(a), (b).  and 
(c)  The  adjusted  standard  requirements 
include  a  reduction  in  trading 
allotments  should  Bema's  emissions 
trigger  participation  in  the  Illinois 
market-based  emissions  trading  system, 
maintaining  daily  records  of  inks  and 
VOC  content,  conducting  trials  of 
compliant  inks,  and  reviewing  alternate 
control  technologies  The  Illinois 
Pollution  Control  Boaid  approved  this 
adjusted  standard  because  the  Board 
considers  this  to  be  Reasonably 
Achievable  Control  Technology  for 
Bema.  The  EPA  concurs. 
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DATES:  The  EPA  must  receive  written 
(  ninnii'nts  by  December  31,  2001, 

ADDRESSES:  You  should  mail  written 

comments  tn   i   Klmt>r  Bortzer,  Chief, 
Kt>iiuldtiiin  De\>'lnpmi'nt  Section,  Air 
Prntjrams  Branch  (AR-lSf),  U.S. 
[■in  ironmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies«of  Illinois' 
submittal  at:  Regulation  Dovelnpment 
Section.  Air  Programs  Branch  (AR-ISJ). 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  [arkson  Boulevard, 
("hicae'i.  Illinois  BnH()4 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Ran   Environmental  Engineer, 
Ri'giilation  Development  Section,  Air 
Pmurams  Branc  h  iAR-18j).  U.S. 
Km  irniuncntdl  Protection  Agency. 
R»i;ii;n  5.  77  West  Jackson  Boulevard. 
(hu  ago,  Illinois  60604,  Telephone: 
(312) 886-6524. 

SUPPLEMENTARY  INFORMATION: 
Throughtiut  this  document  wherever 

we,  "  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  actions  are  the  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

I.  What  Actions  .\re  the  V.P.\  Taking 
Today? 

The  EPA  is  proposing  to  approve 
revisions  to  V'OC  rules  for  Bema  of 
DuPage  County,  Illinois.  The  revisions 

conei^t  nf  an  adju'^ted  ■standard  from  the 
FU'Xdgrapiiu.  Printing  Rule.  35  lAC 
218.4bl(a}.(b),  and  (c).  The  adjusted 
standard  requirements  include  reducing 
the  marjket-hased  emissions  trading 
system  baseline,  maintaining  daily 
records  of  inks  and  VQC  content, 
conducting  trials  of  compliant  inks,  and 
reviewing  alternate  control 
technologies  The  adjusted  standard 
reduces  the  emissions  trading  program 
baseline  for  Bema.  If  its  emissions 
trigger  participation  in  the  program,  the 
market-based  trading  system  will  allow 
Bema  to  bu\  emissions  allotments  from 
companies  which  can  reduce  their  V'CJC 
emissions  at  a  lower  cost  than  Bema 
r  an  The  total  VOC  emissions  of  all 
partu.i pants  meets  the  desired 
re(iu(.tuins.  Limiting  VOC  emissions 
will  help  til  reduce  o/.one  because  VOC 
c  an  cheniK.aliv  rea(  t  in  the  atmosphere 
Id  form  ozone. 


II.  Where  Can  I  Find  More  Information 
.About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  November  9,  2001. 
David  A.  Ullrich. 

Deputy  Bf'gional  Administrator.  Region  5. 
|FR  Doc:.  01-29662  Filed  11-29-01;  8:45  ami 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PR01CECTI0N 

AGENCY 

40  CFR  Part  52 
[IL213-1b;  FRL-7107-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


U.S.  Ei*kironmental  Protection  Agency, 
Region  X  77  West  Jackson  Boulevard, 


SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  volatile  organic 
compound  (VOC)  rules  for  Vonco 
Products.  Incorporated  (Vonco).  This 
flexographic  printing  facility  is  located 
in  Lake  County,  Illinois.  The  March  28. 
2001,  revisions  consist  of  an  adjusted 
standard  from  the  Flexographic  Printing 
Rule,  35  lAC  218.401(a),  (b).  and  (c). 
The  adjusted  standard  conditions 
include  a  reduction  in  trading 
allotments  should  Vonco's  emissions 
trigger  participation  in  the  Illinois 
market-based  emissions  trading  system, 
maintaining  daily  records  of  inks  and 
VOC  content,  conducting  trials  of 
compliant  inks,  and  reviewing  alternate 
control  technologies.  The  Illinois 
Pollution  Control  Board  approved  this 
adjusted  standard  because  the  Board 
considers  this  to  be  Reasonably 
Achievable  Control  Technology  for 
Vonco. 

DATES:  The  EPA  must  receive  written 
(  ninments  by  December  31.  2001. 
ADDRESSES:  You  should  mail  written 
(liniments  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Illinois' 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 


^l^r 
Chicago.  Illinois  60604. 


FOR  FURTHER  INFORMATION  CONTACT:  Matt 

Rau.  Environmental  Enginet>i. 
Regulation  De\elopment  Sei:tion,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency. 
R(!gion  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  Telephone: 
(312) 886-6524. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us."  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  actions  are  the  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  propo'^1  and  the  corresponding 
direct  final  rule? 

I.  What  Actions  Are  the  EPA  Taking 
Today? 

The  EPA  is  proposing  to  approve 
revisions  to  \'OC  rules  for  Vonco  of 
Lake  County.  Illinois.  The  revisions 
consist  of  an  adjusted  standard  from  the 
Flexographic  Printing  Rule.  The 
adjusted  standard  conditions  include 
reducing  the  maSrket-based  emissions 
trading  system  baseline,  maintaining 
daily  records  of  inks  and  \'OC  content, 
conducting  trials  of  compliant  inks,  and 
reviewing  alternate  control 
technologies. 

The  adjusted  standard  reduces  the 
emissions  trading  program  baseline  for 
V'onco.  If  its  emissions  trigger 
participation  in  the  program,  the 
market-based  trading  system  will  allow 
Vonco  to  buy  emissions  allotments  from 
companies  which  can  reduce  their  VOC 
emissions  at  a  lower  cost  than  Vonco 
can.  The  total  VCX^  emissions  of  all 
participants  meets  the  desired 
reductions.  Limiting  VOC  emissions 
will  help  to  reduce  ozone  because  VOC 
can  chemically  react  in  the  atmosphere 
to  form  ozone. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 
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Dated:  November  9,  2001. 
David  A.  Ullrich, 

Deputy  Regional  Administrator,  Region  5. 
|FR  Doc.  01-29656  Filed  11-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  0142-1142;  FRL-711&-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SEP) 
revision  submitted  by  the  state  of 
Missouri.  This  approval  pertains  to 
revisions  to  the  state's  rule  which 
restricts  emissions  of  particulate  matter 
from  industrial  processes.  In  the  final 
rules  section  of  the  Federal  Register. 
EPA  is  approving  the  state  s  ,SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
•amendment  and  anticipates  no  relevant 
'"^  adverse  comments  to  this  action.  A 

detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
relevant  adverse  comments  are  received 
in  response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  uithdrawn"and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  thi? 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  is  severed  from  the  remainder 
of  the  rule.  EPA  may  adopt  as  final 
those  provisions  of  the  rule  that  are  not 
the  subject  of  an  adverse  comment. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  bv 
December  i].  2001 

ADDRESSES:  Comments  may  be  mailed  to 
Wavne  Kaiser,  Environmental 
Protection  Agency.  An  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wavne  Kaiser  at  {913.i  S51-"hU3, 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 


rule  which  is  located  in  the  rules 
section  of  the  Federal  Register 

Datpd:  Novembui  ;7,  ^OUl. 
William  W.  Rice,      .        * 
Acting  Regional  Administrator.  Region  7. 
IFR  Dor  m-2Wi1  Filed  11-29-01;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  , 

40  CFR  Part  52 

[IN122-1b:  FRL-7107-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  Indiana's  opacity 
rules.  The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  revised  opacity  rules  on 
October  21.  1999,  as  a  requested 
revision  to  its  State  Implementation 
Plan  (SIP).  The  revisions  address  the 
provisions  bf  Indiana's  opacity  rule 
concerning  the  startup  and  shutdown  of 
opera%pns.  the  terminology  used  in 
discussing  averaging  periods,  time 
periods  for  temporary  exemptions, 
alternative  opacity  limits,  and  conflicts 
between  visible  opacity  readings  and 
continuous  opacity  monitor  data. 

A  major  new  component  of  this  rule 
is  a  provision  that  allows  the  State  to 
incorporate  source-specific  startup  and 
shutdown  provisions  into  federal 
operating  permits  for  certain  utility 
boilers,  as  long  as  those  provisions  fall 
within  a  range  established  in  the  rule. 
All  of  the  revisions  satisf\'  EPA 
guidelines 

DATES:  The  EPA  must  receive  written 
comments  by  December  31,  2001. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section.  Air  Programs  Branch  {AR-18J). 
U.S.  Environmental  Protection  Agencv. 
Region  5.  77  West  lackson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau.  En\  inminentai  PJngineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5.  71  West  Jackson  Boulevard, 


Chicago.  Illinois  60604,  Telephone: 

(312)  8Hb-fi,524 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dot  ument  wherever 
"we,  "  "us.  "  or    our  "  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  actions  are  the  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

I.  What  Actions  Are  the  FP.\  Taking 
Today'' 

The  EPA  is  proposing  to  approve 
revisions  to  Indiana's  opacitv  rules.  The 
revisions  address  the  provisions  of 
Indiana's  opacity  rule  concerning  the 
startup  and  shutdown  of  operations,  the 
terminology  used  in  discussing 
averaging  periods,  time  periods  for 
temporary  exemptions,  alternative 
opacity  limits,  and  conflicts  between 
visible  emission  readings  and  COM 
data. 

II,  Where  Can  I  Find  More  Information 
.About  This  Proposal  and  the 
Corresponding  Direct  final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register 

List  of  Subjects  m  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  bv 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  Novembers,  2001. 
Norman  Niedergang, 
Acting  Regional  Administrator.  Region  5. 
[FR  DtH    01-29649  Filed  11-29-01:  8:45  ami 
BILUNG  CODE  6S60-5a-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

■|L210-lb.  FRL-7lia-9) 

Approval  and  Promulgation  of 
Implementation  Plans.  Illinois 

AGENCY:  En\  irt^aineiiirti  Fiuiection 
Agency  (EPA) 
action:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve,  through  direct  final  procedure, 
a  negative  declaration  submitted  bv 
Illinois  which  indicates  there  is  no  need 
for  regulations  covering  existing  Small 
Municipal  Waste  Combustors  (MWC)  in 
the  State.  The  negative  declaration  was 
submitted  in  a  letter  dated  June  25. 
2001.  to  satisfx'  a  Federal  requirement  to 
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develop  a  plan  to  control  emissions 
from  small  MWCs  or  to  declare  there  are 
no  sources  uf  this  type  in  the  State. 

In  the  Final  Rules  Section  of  this 
Federal  Register.  EPA  is  approving  the 
States  negative  declaration  request  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
apprtn al  is  set  forth  in  the  direct  final 
rule,  if  no  written  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  meaningful  written  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  proposed  rule.  Any 
partv  interested  in  commenting  on  this 
negative  declaration  should  do  so  at  this 
time 

DATES:  Comments  on  this  action  must  be 
received  bv  December  31,  2001. 

ADDRESSES:  Written  comments  should 
be  mailed  to;  I  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18[).  USEPA. 
Region  5.  77  West  [ackson  Boulevard. 
Chicago.  Illinois  60604. 

A  cup\  of  the  State's  negative 
declaration  request  is  available  for 

inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Engineer,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18I),  U.SEPA,  Region  5,  77 
West  [ackson  Boulevard.  Chicago. 
Illinois  60604,  {3\2]  886-6084. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,"  "us."  or  "our"  are  used  we  mean 
the  EPA. 

I.  what  Actions  Are  EPA  Taking  Today? 

II.  Where  can  I  find  more  information  about 
this  proposal  and  corresponding  direct 
final  rule? 

III.  What  Actions  Are  EPA  Taking 
Today? 

The  EPA  is  proposing  to  approve  a 
negative  declaration  submitted  by  the 
State  of  Illinois  which  indicates  there  is 
no  need  for  regulations  to  control 
emissions  from  small  Minicipal  Waste 
Combustors  in  the  State.  The  State 
performed  an  analysis  which  shows  that 
there  are  no  small  MWCs  in  Illinois. 


II.  Where  Can  I  Find  More  Information 
.About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  4201-7601q. 
Dated!  November  14.  2001. 
Norman  Niedergang. 

Acting  Deputy  Regional  Administrator, 

Region  ^. 

IFR  Doc.  01-20775  Filed  11-29-01:  8:45  ami 

BILUNG  CODE  6S60-S0-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7109-4) 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agenc;y. 

ACTION:  Notice  of  intent  to  delete  the 

Fort  Devens-Sudbury  Training  Annex 

Superfund  Site  from  the  National 

Priorities  List. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA) — New  England  is  issuing 
a  notice  of  intent  to  delete  the  Fort 
Devens-Sudbury  Training  Annex 
Siiperfiind  Site  (Site)  located  in  Stow, 
Sudbury,  Maynard.  and  Hudson. 
Massachusetts,  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  notice  of  intent.  The 
NPL.  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  .\ct 
(CERCLA)  of  1980,  as  amended,  is  found 
at  appendix  B  of  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  The 
EPA  and  the  Commonwealth  of 
Massachusetts,  through  the  Department 
of  Environmental  Protection,  have 
determined  that  all  appropriate 
response  actions  under  CERCLA,  other 
than  operation  and  maintenance  and 
five-vear  reviews,  have  been  completed. 
However,  this  deletion  does  not 
preclude  future  actions  under 
Superfund. 

In  the  "Rules  and  Regulations" 
Section  of  todays  Federal  Register,  we 
are  publishing  a  direct  final  notice  of 
deletion  of  the  Fort  Devens-Sudbury 
Training  Annex  Superfund  Site  without 
prior  notice  of  intent  to  delete  because 
we  view  this  as  a  noncontroversial 
revision  and  anticipate  no  adverse 
comment(s).  We  have  explained  our 


reasons  for  this  deletion  in  the  preamble 
to  the  direct  final  deletion,  if  we  receive 
no  adverse  comment(s)  on  this  notice  of 
intent  to  delete  or  the  direct  final  notice 
of  deletion,  we  will  not  take  further 
action  on  this  notice  of  intent  to  delete. 
If  we  receive  adverse  comment(s).  we 
will  withdraw  the  direct  final  notice  of 
deletion  and  it  will  not  take  effect.  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete,  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  December  31,  2001 . 
ADDRESSES:  Written  comments  should 
be  addressed  to:  lames  Murphy, 
Community  Involvement  Coordinator, 
U.S.  EPA,  One  Congress  Street,  Suite 
1100,  (RAA),  Boston.  Massachusetts 
02114-2023, (617)  918-1028  or  1-800- 
252-3402  extension  81028— toll-free. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Williams.  Remedial  Project 
Manager.  U.S.  EPA,  One  Congress 
Street,  Suite  1100.  (HBT),  Boston. 
Massachusetts  02114-2023,  (617)  918- 
1384  or  1-800-252-3402  extension 
81384— toll-free 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repository:  A  repository 
has  been  established  to  provide  detailed 
information  concerning  this  decision  at 
the  following  address:  Devens-RFTA, 
Devens.  MA.  by  appointment  only 
Monday  through  Fridav  8  am  to  3  pm. 
(978)  796-3835  or  (978) 796-2205. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfimd.  Water 
pollution  control,  Water  supply. 

.■\uthoritv:  .33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657:  E.O.  12777  56  FR  54757, 3  CFR, 
1991  Comp..  p,  351:  E,0,  12530,  52  FR  2923: 
3  CFR,  1987  Comp..  p.  193. 

Dated:  November  15,  2001. 
Robert  W.  Vamey, 

Regional  Administrator.  I'.S.  EPA  New 

England. 

[FR  Dot.  01-29553  Filed  11-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7110-1] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites;  Notice  of 
Amendment  to  Proposed  Listing  of  the 
Smeltertown-Operable  Unit  3 
(CoZinCo)  Superfund  Site,  Salida, 
Chaffee  County,  CO 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  amendment  to 
proposed  listing. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  as  amended  ("CERCLA").  42  U.S.C. 
9622(h)(1).  notice  is  hereby  given  that 
the  proposal  to  list  the  Smeltertown- 
Operable  Unit  3  site  on  the  National 
Priorities  List  (NPL)  is  amended  to 
exclude  the  CoZinCo  facility  from  the 
scope  of  listing  under  section  122(h)  of 
CERCLA.  42  U.S.C.  9622(h).  The 
Smeltertown-Operable  Unit  3  Site  is 
located  in  Salida.  Chaffee  Countv. 
Colorado  (the  Site).  This  amendment 
was  initiallv  proposed  on  Mav  11,  2000 
(65  FR  30489),  CoZinCo,  Inc.," submitted 
comments  on  July  10,  2000,  supporting 
the  amendment,  but  disputing  the 
rationale  for  such  action.  On  .August  14, 
2000.  CoZinCo.  Inc.,  amended  its 
comments,  withdrawing  its  request  for  a 
written  response  from  EPA  regarding 
the  Agency's  rationale  for  the 
amendment  for  the  proposed  NPL 
listing.  On  August  25.  2000.  CoZinCo. 
Inc.  withdrew  its  comments  in  their 
entirety.  No  other  comments  were 
received  by  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Madigan.  Legal  Enforcement 
.Attorney  (ENF-L)  Legal  Enforcement 
Program,  U.S.  Environmental  Protection 
Agency,  999  18th  Street.  Suite  300. 
Denver.  Colorado  80202-2466,  (303) 
312-6904. 

Dated:  November  15,  2001. 
Diane  L.  Sipe, 

Acting  Assistant  Regional  Administrator. 
Office  of  Enforcement.  Compliance  and 
Environmental  justice.  Region  VIII. 
IFR  Do(    01-29657  Filed  11-29-01:  8:45  am] 
BILUNG  CODE  65G0-4(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docket  No  01-318.  CC  Docket  No.  9&- 
56.  CC  Docket  No.  9&-157.  CC  Docket  No. 
96-98,  CC  Docket  No.  9ft-141:  FCC  01-331] 

Performance  Measurements  and 
Standards  for  Unbundled  Network 
Elements  and  Interconnection 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  seeks 
comment  on  whether  the  Commission 
should  adopt  a  select  group  of 
measurements  and  standards  for 
evaluating  incumbent  local  exchange 
carrier  (LEC)  performance  in  the 
provisioning  of  facilities  that  are  used 
by  their  carrier-customers  to  compete 
for  end-user  customers  In  particular, 
the  Commission  offers  for  comment 
performance  measurements  and 
standards  that  could  apply  to  the  key 
aspects  of  pre-ordering.  ordering, 
provisioning,  and  maintaining  those 
facilities  and  services  that  are  criticallv 
important  to  ensuring  that  competitive 
LECs  can  enter  the  market  for  local 
exchange  ser\-ices.  as  contemplated  by 
the  Telecommunications  Act  of  1996. 
The  Commission  therefore  seeks 
comment  on  measurements  and 
standards  for  collocation,  loop, 
transport,  and  interconnection  trunk 
facilities.  The  Commission  also  seeks 
comment  on  enforcement  policies  and 
guidelines  should  the  Commission 
promulgate  national  measurements  and 
standards  for  unbundled  network 
elements  and  interconnection 
DATES:  Comments  are  due  December  31. 
2001  and  Replv  Comments  are  due 
Ianuar\-  22.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Carpino.  .-Attorney  .Advisor.  Policv 
and  Program  Planning  Division, 
Common  Carrier  Bureau.  (202)  418- 
1580 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summan-  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (.NPRM)  in  CC 
Docket  No.  01-318.  FCC  01-331, 
adopted  November  8.  2001,  and  released 
November  19,  2001    The  complete  text 
of  this  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street.  SW  . 
Room  CY-A257.  Washington.  DC. 
20554.  This  document  mav  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 


SW.,  Room  CY-B402.  Washington.  DC 
20554.  telephone  202-863-2893. 
facsimile  202-863-2898.  or  via  e-mail 
qualexintmaol.com.  It  is  also  available 
on  the  Commission's  website  at  http:// 
v\'\\i\\fcc  gov 

Synopsis  of  the  .Notice  of  Proposed 
Rulemaking 

1    Background,  The  Commission 
intends  to  fold  all  relevant  proceedings 
relating  to  measurements  and  standards 
for  L'.NEs  and  interconnection  into  the 
instant  proceeding.  Toward  that  end, 
the  Commission  terminates  CC  Docket 
No.  98-56  and  urges  all  interested 
parties  that  filed  comment  in  that 
docket  to  participate  in  this  proceeding. 
Moreo%'er.  the  Commission  incorporates 
by  reference  the  record  generated  by  the 
Association  for  Local 
Telecommunications  Ser\'ices'  petition 
related  to  UNE  and  interconnection 
measurements  and  standards  Finally, 
the  Commission  requests  further 
comment  on  a  90-day  collocation 
provisioning  interval  and  incorporates 
by  reference  the  record  on  this  issue 
created  in  CC  Docket  Nos.  98-147  and 
96-98. 

2.  Legal  Authority.  Enforcement  and 
Scope.  Although  the  Commission  seeks 
comment  on  whether  to  adopt  national 
performance  measurements  and 
standards,  its  authority  to  do  so  is  clear, 
pursuant  to  sections  201  (b).  251  and  252 
of  the  Communications  Act  of  1934.  as 
amended  (Act)  The  Commission 
recognizes  that  many  state  commissions 
have  adopted  extensive  performance 
measurements,  standards,  and  penaltv 
plans  to  capture  incumbent  LECs' 
performance  in  provisioning  UNEs. 
interconnection  trunks  and  collocation. 
Accordingly,  the  Commission  seeks 
comment  on  how  to  build  on  states' 
efforts  in  developing  national 
performance  measures  and  standards. 

3.  The  Commission  seeks  comment  on 
whether  and  how  state  and  federal 
performance  requirements  could  be 
harmonized  and  streamlined  through 
the  adoption  of  national  measurements 
and  standards.  Should  this 
harmonization  not  occur,  however,  the 
adoption  of  national  measurements  and 
standards  could  increase  overall 
reporting  burdens  on  incumbent  LECs. 
Thus,  the  Commission  seeks  comment 
on  the  possibility  of  national 
performance  measurements  and 
standards  reducing  an  incumbent's 
reporting  requirements  and  on  the 
likelihood  of  differences  between  state 
and  national  performance  requirements. 
In  particular,  the  Commission  seeks 
comment  on  whether  it  is  consistent 
with  the  deregulator>-  emphasis  of  the 
Act  to  have  separate  sets  of  federal  and 
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state  performance  measurements  and 
standards. 

4.  The  Conunission  seeks  comment  as 
to  whether  it  should  exercise  the  full 
panoplv  of  enforcement  mechanisms 
available  to  it  under  the  Act  to  enforce 
anv  national  measurements  and 
standards  it  might  adopt.  Should  the 
Commission  establish  specific 
enforcement  policies  or  guidelines  for 
responding  to  violations?  The 
Commission  also  seeks  comment  on 
whether  national  measurements, 
standards,  and  reporting  requirements 
for  UNEs,  interconnection  trunks,  and 
collocation  should  apply  to  all 
incumbent  LECs  and  not  just  to  some 
category  of  incumbent  LECs. 

5.  Performance  measurements  and 
standards.  The  Commission  sets  forth 
for  comment  a  core  set  of  twelve 
performance  measurements  for  four 
basic  functions  obtained  from  the 
incumbent  LEG:  pre-ordering.  ordering, 
provisioning,  and  maintenance  and 
repair  services.  The  Commission  seeks 
comment  on  the  following  questions, 
among  others,  with  respect  to  those 
twelve  measurements:  (1)  Are  there 
other  performance  metrics  that  better 
measure  an  incumbent  LECs 
performance  and  are  less  burdensome? 

(2)  What  associated  penalties,  if  any. 
should  apply  if  the  incumbent  LEC  does 
not  meet  the  standard  established  for  a 
particular  metric'  and  (3)  What  are  the 
appropriate  definitions,  exclusions, 
business  rules,  and  levels  of 
disaggregation  to  apply  to  the  metrics 
set  forth  for  comment? 

6.  Implementation.  Reporting 
Procedures.  Performance  Evaluation  and 
Statistical  Issues.  The  Commission  seeks 
comment  regarding:  (1)  Data  validation 
and  audits  procedures,  (2)  whether 
national  performance  measures  and 
standards  would  benefit  from 
workshops  based  on  general  guidance 
from  the  Commission  regarding  scope, 
number  and  applicability  of 
performance  measures  and  standards. 

(3)  periodic  review  of  the  measurements 
and  sunset  provisions,  and  (4)  reporting 
procedures 

Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  as  amended,  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  a  substantial  number  of  small 
entities  by  the  policies  and  rules 
proposed  in  this  document.  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
document  provided  above.  The 


Commission  will  send  a  copy  of  the 
document,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  In 
addition,  this  document  will  be 
published  in  the  Federal  Register. 

Need  for,  and  Objectives  of  the 
Proposed  Rules 

8.  In  this  document,  the  Commission 
seeks  comment  on  whether  it  should 
adopt  a  limited  number  of 
measurements  and  standards  for 
evaluating  incumbent  LEC  performance 
with  respect  to  pre-ordering.  ordering, 
provisioning,  repair,  and  maintenance 
functions  that  are  critical  for 
competitive  carriers  to  compete  for  end- 
user  customers.  We  seek  comment  on 
the  use  and  scope  of  any  performance 
requirements  and,  as  a  threshold  matter, 
on  how  to  balance  competitors' 
concerns  about  poor  provisioning  of 
UNEs,  interconnection  trunks  and 
collocation  with  the  incumbent  LECs' 
concern  about  the  number  and  cost  of 
state  and  federal  measurements  and 
standards.  Moreover,  we  seek  comment 
on  whether  these  are  problems  for 
which  intervention  in  the  form  of 
national  measurements  and  standards  is 
more  beneficial  than  harmful,  and 
expect  that  the  comments  we  receive  in 
response  to  this  document  will  inform 
our  decision.  In  addition,  we  seek 
comment  on  how  these  standards  may 
benefit  the  industry  in  general  by 
increasing  the  uniformity  of 
expectations  and  creating  clear, 
predictable,  and  enforceable  standards 
Finally,  we  seek  comment  on  the  most 
appropriate  periodic  review  or  sunset 
mechanism  should  we  adopt  a  set  of 
measurements  and  standards. 

Legal  Basis 

9  The  legal  basis  for  any  action  that 
may  be  taken  pursuant  to  this  document 
is  contained  in  sections  1,2,4,  201,  202, 
251,  252  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151,  152.  154,  201, 
202,  251,  252  and  303(r). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

10  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by 
any  rules.  The  RFA  defines  the  term 
"small  entity  "  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization,  "  and  'small 
business  concern  "  under  section  3  of 
the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
indep>endently  owned  and  operated;  (2) 


is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

11.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business  "  under  die  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  [e.g.,  a  telephone 
communications  business  having  1.500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other.  non-RFA 
contexts. 

12.  Local  Exchange  Carriers.  The  most 
reliable  source  of  information  regarding 
the  number  of  LECs  nationwide  appears 
to  be  the  data  that  we  collect  annually 
in  connection  with  the 
Telecommunications  Relay  Service. 
According  to  our  most  recent  data,  there 
are  1,335  incumbent  LECs. 
Additionally,  it  appears  that  1,037  of 
these  entities  have  1.500  or  fewer 
employees  although  we  are  uncertain 
whether  all  of  these  carriers  are 
independently  owned  and  operated. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

13.  This  document  acknowledges  that 
the  reporting  requirements  may  require 
incumbent  LECs  to  modify  existing 
computer  systems  to  collect  the 
necessary  data  and  that  there  may  be  a 
certain  level  of  expense  involved  in 
generating  performance  measurements 
and  statistical  analyses.  However,  as 
noted  below,  the  Commission  already 
requires  several  BOCs  to  file  such 
performance  reports.  Moreover,  many 
states  require  certain  carriers  to  report 
their  performance  with  respect  to 
similar,  if  not  identical,  measurements 
and  standards.  To  date,  states  where  the 
BOC  has  received  section  271  approval 
have  reporting  requirements  that  are 
more  extensive  than  those  contemplated 
in  this  document.  Therefore,  we  expect 
that  any  proposal  we  may  adopt 
pursuant  to  this  document  will  not 
substantially  increase  existing  reporting, 
recordkeeping  or  other  compliance 
requirements.  Finally,  the  document 
requests  comment  on  how  national 
performance  measurements  and 
standards  could  serve  to  minimize 
inconsistent  or  redundant  state  and 
federal  requirements,  and  thereby  not 
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increase  incumbent  LECs'  overall 
regulatory  burdens. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof 
for  small  entities. 

15.  A  key  objective  of  this  proceeding 
is  to  adopt  performance  measurements 
cmd  reporting  requirements  that  will  not 
ultimately  increase  the  overall 
regulatory  burdens  on  carriers 
particularly  small  entities.  As  explained 
in  detail,  a  primary  goal  in  considering 
whether  to  establish  national 
performance  measurements  and 
standards  is  whether  such  requirements 
can  serve  to  rationalize  the  multiple 
regulatory  requirements  imposed  on 
carriers.  Additionally,  the  document 
expressly  seeks  comment  on  how- 
adopted  rules  should  be  modified  to 
take  into  account  any  particular 
concerns  of  small,  midsized  or  rural 
incumbent  LECs.  The  document  also 
requests  comment  on  how 
measurements  could  be  tailored  to 
address  the  unique  characteristics  of  the 
areas  in  which  these  carriers  are  located 
Finally,  we  seek  comment  on  whether, 
as  an  alternative,  small  entities  should 
file  reports  less  frequently  than  larger 
incumbent  LECs  and  whether  the 
Commission  should  delay  the 
implementation  of  any  new  reporting 
requirements  for  small  entities. 

Federal  Rules  that  May  Duplicate. 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

16.  A  modest  amount  of  duplication, 
overlap,  or  conflict  may  exist  between 
the  measurements  offered  for  comment 
in  this  document  and  the  measurements 
that  certain  BOCs  report  as  part  of  their 
merger  conditions.  "This  document 
requests  comment  on  whether  and  how 
federal  performance  requirements  could 
be  harmonized  and  possibly  streamlined 
through  the  adoption  of  national 
measurements  and  standards,  expressly 
mentioning  the  Commission's  Merger 
Orders.  Again,  a  goal  of  this  proceeding 


is  to  minimize  inconsistent  or 
redundant  federal  requirements. 

Ordering  Clauses 

17.  Accordinglv.  pursuant  to  Sections 
1.2.4.201.  202.  251.  252  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151.  152.  154,  201. 
202.  251.  252  and  303(r).  a  Notice  of 
Proposed  Rulemaking  is  Adopted. 

18  CC  Docket  No.  98-56  is  hereby 
Terminated 

19.  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center.  Shall  Send  a  copv 
of  this  document,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission 
.Magalie  Roman  Salas. 
Secretary. 

[FR  Doc.  01-29746  Filed  11-29-01;  8:45  am) 
BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  69 

[CC  Docket  No.  00-256;  FCC  01-304] 

Multi-Association  Group  (MAG)  Plan 
for  Regulation  of  Interstate  Services  of 
Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers 

agency:  Federal  Communications 

Commission. 

ACTION:  Further  notice  of  proposed  rule. 

summary:  In  this  document,  the 
Commission  considers  methods  by 
which  to  build  on  the  access  charge 
reforms  adopted  for  rate-of-return 
carriers  in  the  companion  Report  and 
Order.  Second,  the  Commission  will 
consider  the  appropriate  degree  and 
timing  of  pricing  flexibility  for  rate-of- 
return  carriers  Third,  the  Commission 
seeks  further  comment  on  the  MAG's 
proposed  changes  to  the  Commission's 
"all-or-nothing"  rule  In  these  ways,  the 
Commission  seeks  to  improve  the 
efficiency  of  the  provision  of 
telecommunications  services  in  rural 
America  by  ultimately  relying  on 
markets  to  discipline  prices  and  ser\'ice 
quality  and.  whenever  possible,  to 
reduce  regulator^'  oversight.  Finally,  the 
Commission  seeks  comment  on  merging 
the  Long  Term  Support  (LTSj 
mechanism  into  Interstate  Common 
Line  Support  as  of  July  1,  2003.  when 
the  Carrier  Common  Line  (CCL)  charge 
will  be  eliminated. 


DATES:  Comments  are  due  on  or  before 
December  31.  2U01   Reply  comments  are 
due  nn  or  before  Januar;'  29.  2002. 
ADDRESSES:  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  four 
copies  of  each  filing  if  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number  All  filings  must  be 
sent  to  the  Commission's  Secretarj-. 
Magalie  Roman  Salas.  Office  of  the 
Secretary.  Federal  Communications 
Commission.  445  12th  Street.  SW  , 
Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Slotlen.  Attorney.  Common 
Carrier  Bureau.  Competitive  Pricing 
Division,  (202)  418-1520.  Regarding 
LTS,  contact  William  Scher.  Attorney. 
Common  Carrier  Bureau.  Accounting 
Policy  Division.  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summarv'  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  in  CC  Docket  No  00-256 
released  on  November  8.  2001 .  The  hill 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257.  445  Twelfth 
Sti-eet,  SW.,  Washington.  DC,  20554  or 
at  <http://hraunfoss.fcc.goy/ 
edocs_public/attachmatch/FCC-01- 
304Al.doc.> 

1.  Further  Notice  of  Proposed 
Rulemaking 

A.  Alternative  Regulation 

1.  In  this  section,  w-e  critique  the 
MAG  proposal  for  introducing  incentive 
regulation  for  rate-of-return  carriers 
This  evaluation  will  form  a  foundation 
on  which  to  discuss  the  development  of 
an  appropriate  alternative  regulation 
plan  for  rate-of-retum  carriers.  We  then 
explore  several  options  for  alternative 
regulation  and  seek  input  to  assist  in 
setting  the  parameters  of  any  plan  to  be 
adopted. 

a  Critique  of  MAG"s  Incentive 
Regulation  Proposal 

2  Based  on  the  present  record,  we  are 
unable  to  conclude  that  the  MAG"s 
incentive  regulation  plan  should  be 
adopted.  The  MAG's  incentive 
regulation  plan  does  not  properly 
balance  carrier  and  customer  interests 
given  the  current  regulatory' 
environment  for  those  carriers.  In 
addition  to  the  broad  concerns  we 
identify  in  this  section  with  the  plan  as 
proposed,  other  issues  will  be  raised  in 
the  discussion  addressing  the 
development  of  an  alternative  regulatory 
structure  for  rate-of-retum  carriers 
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3.  Initially,  we  agree  with  those 
parties  asserting  that  the  inflation- 
adjusted  Revenue  Per  Line  (RPL) 
component  of  the  MAG's  incentive  plan 
would  allow  carriers  to  increase  their 
revenues  without  any  recognition  of  the 
productivity  gains  that  historically  have 
been  realized  by  the  telephone  industry. 
Thus,  it  is  not  clear  that  rates  under  the 
MAG  incentive  plan  would  be  just  and 
reasonable,  as  required  by  section  201(b) 
of  the  Act.  Under  the  MAG  plan,  all  the 
benefits  of  productivity  or  efficiency 
improvements  would  accrue  to  the 
carrier  in  the  form  of  higher  returns  and 
none  of  the  benefits  accrue  to  access 
customers. 

4.  One  possible  solution  would  be  to 
establish  one  or  more  productivity 
offsets  or  X-factors  The  record, 
however,  is  not  adequate  to  determine 
an  X-factor  or  factors  that  would  be 
appropriate  for  all  rate-of-return  carriers 
that  might  elect  incentive  regulation. 
This  task  is  particularly  difficult 
because  of  the  diversity  of  rate-of-return 
carriers.  Therefore,  an  optional 
alternative  regulation  plan  might  be 
appropriate  for  rate-of-return  carriers,  as 
urged  by  a  number  of  commenters.  An 
X-factor  could  be  needed  to  keep  rate- 
of-return  carriers'  rates  reasonable 
because  competitive  conditions  in  most 
rate-of-return  carrier  markets  cannot  be 
relied  upon  to  act  as  a  check  on  rate-of- 
return  carriers'  ability  to  implement 
anti-competitive  prices. 

5.  We  also  find  that  the  plan  as 
structured  does  not  insure  that  adequate 
investment  or  service  quality  levels  will 
necessarily  be  maintained  Several 
parties  have  alleged  that  any  incentive 
plan  must  contain  controls  to  ensure 
that  consumers  are  not  harmed  in  this 
regard.  Rate-of-return  carriers  electing 
incentive  regulation,  as  proposed,  might 
have  the  incentive  to  reduce  costs  by 
reducing  investment  (and  therefore 
depreciation)  and  maintenance  levels  in 
order  to  achieve  greater  profits  that  it 
may  then  retain,  without  there  being 
any  benefit  to  consumers  in  the  form  of 
assurances  of  continued  investment  and 
maintenance  of  rate-of-return  carrier 
facilities,  or  of  the  sharing  of  any 
efficiency  gains  with  customers. 

b.  Principles 

6.  An  alternative  regulation  plan 
initially  must  ensure  that  rates  remain 
just  and  reasonable,  as  required  by 
section  201(b).  This  is  the  fundamental 
underpinning  of  all  regulatory  models. 
To  ensure  that  rates  remain  just  and 
reasonable  and  that  a  carrier  not  receive 
a  windfall  from  the  elimination  of  any 
existing  inefficiencies,  the  benefits  to  be 
realized  from  the  adoption  of  an 
alternative  regulation  plan  should  be 


shared  equitably  between  the  carrier 
and  its  customers.  Under  price  cap 
regulation,  the  Commission  initialized 
rates  after  reviewing  the  cost  of  capital 
and  employed  an  X-factor  productivity 
adjustment  to  ensure  that  price  cap 
carrier  rates  reflected  industry  average 
productivity  improvements,  while 
permitting  price  cap  carriers  that  could 
be  more  efficient  to  keep  some  or  all  of 
any  increased  earnings.  We  invite 
parties  to  comment  on  how  this  goal 
might  be  realized  most  effectively  with 
regard  to  rate-of-return  carriers,  and 
whether  something  akin  to  the  price  cap 
methods  should  be  used,  or  whether 
some  other  effective  alternative  exists. 

7.  We  seek  comment  on  whether  the 
rewards  a  rate-of-return  carrier  electing 
an  alternative  regulation  plan  might 
realize  should  be  related  to  the  risk  the 
carrier  assumes.  Under  such  an 
approach,  the  less  stringent  the  X-factor 
offset,  the  smaller  the  increased  profits 
the  carrier  would  be  permitted  to  retain. 
We  also  ask  parties  to  comment  on 
whether  a  range  of  options  should  be 
offered  to  rate-of-return  carriers,  and 
whether  the  same  set  of  options  should 
be  offered  to  all  rate-of-retum  carriers.  If 
only  a  limited  set  of  options  is  to  be 
offered  to  some  rate-of-return  carriers, 
what  characteristics  of  a  carrier  or  its 
environment  should  determine  the  set 
of  options  to  be  offered?  We  invite 
parties  to  comment  on  these 
considerations  generally  and  on  how  the 
correct  relationships  might  be 
determined  to  ensure  that  rates  remain 
just  and  reasonable. 

8.  The  design  of  an  alternative 
regulation  plan  must  also  address  the 
incentives  an  alternative  regulation  plan 
gives  rate-of-return  carriers  to  reduce 
investment  in  plant  and  equipment,  or 
to  reduce  expenditures  on  maintaining 
service  quality,  in  order  to  increase 
profits  at  the  expense  of  maintaining 
adequate  investment  or  service  quality. 
Section  254(b)  identifies  the  availability 
of  comparable  services  in  rural  areas  as 
a  criteria  in  assessing  universal  service. 
The  achievement  of  these  goals  clearly 
requires  investment  in  rural  areas, 
which  must  therefore  be  supported  by 
any  alternative  regulation  plan  we 
adopt. 

9.  Rate-of-retum  regulation  has 
worked  well  in  extending  service  to 
rural  America,  along  with  our  universal 
service  program  and  the  work  of  state 
commissions  to  support  service  in  these 
areas.  We  seek  comment  on  how  to 
maintain  quality  assurance  and 
expansion  of  new  and  advanced 
services  in  rural  and  non-rural  areas 
served  by  rate-of-return  carriers  under 
any  alternative  regulatory  plan  we  might 
adopt.  As  we  develop  an  alternative 


regulation  plan  for  rate-of-retum 
carriers,  are  there  state  programs  we  can 
rely  on  as  means  to  ensure  that  adequate 
investment  and  service  quality  will  be 
maintained?  Such  programs  could 
include  various  types  of  state  programs 
that  oversee  small  company  activities 
and  focus  on  investment  and  service 
quality.  In  addition,  certain  indicia  of 
competition,  such  as  the  designation  of 
an  eligible  telecommunications  carrier 
in  the  rate-of-return  carrier's  service 
area,  might  also  permit  us  to  conclude 
that  the  incentives  to  invest  and 
maintain  service  quality  are  present.  We 
invite  parties  to  comment  on  the  extent 
to  which  regulatory  and  competitive 
conditions  could  be  effective  tools  in 
developing  a  workable  alternative 
regulatory  mechanism.  Parties  should 
address  how  the  different  possible 
components  of  an  alternative  regulatory 
plan  discussed  below  might  be  modified 
as  regulatory  or  competitive  conditions 
change. 

10.  Finally,  we  believe  that  an 
alternative  regulatory  plan  must 
minimize  the  administrative  burdens  on 
small  carriers  and  regulatory 
intervention  in  their  operations,  while 
achieving  the  other  principles  noted.  In 
this  regard,  an  alternative  regulation 
plan  should  consider  the  size  of  the 
carriers  that  will  be  subject  to  the  plan 
and  be  no  more  restrictive  than 
necessary  to  achieve  the  necessary 
public  interest  objectives.  We  therefore 
invite  parties  to  address  the  impact  any 
alternative  regulation  plan  might  have 
on  small  incumbent  local  telephone 
companies,  as  required  by  the 
Regulatory  Flexibility  Act. 

11.  As  we  proceed,  it  will  be  with  a 
focus  on  these  objectives.  We  invite 
parties  to  comment  on  the  validity  of 
these  objectives  and  how  they  apply  to 
the  different  measures  of  any  alternative 
regulation  plan  proposed.  We  also  ask 
parties  to  identify  additional  principles 
that  should  be  applied  to  the 
development  of  an  alternative  regulatory 
mechanism.  In  the  following  section  we 
address  several  specific  considerations 
associated  with  developing  an 
alternative  regulatory  plan. 

c.  Issues  in  Developing  an  Alternative 
Regulatory  Plan 

12.  Optionality.  The  scope  of  an 
alternative  regulation  plan  affects  in 
significant  ways  the  design  of  that  plan. 
Several  rate-of-retum  carrier  interests 
assert  that  any  alternative  regulation 
plan  must  be  optional  because  of  the 
diversity  among  rate-of-return  carriers 
in  their  operating  conditions.  On  the 
other  hand,  AT&T  urges  us  to  make  an 
alternative  regulation  plan  applicable  to 
the  largest  rate-of-return  carriers  on  a 
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mandatory  basis.  Given  the  wide 
variations  among  rate-of-retorn  carrier 
operating  conditions,  we  believe  it 
would  be  extremely  difficult  to  establish 
a  mandator}'  alternative  regulatory  plan 
for  all  rate-of-retum  carriers.  We  invite 
parties  to  comment  on  the  extent  to 
which  an  alternative  regulation  plan 
should  be  completely  optional,  or 
whether  it  should  be  mandatory  for  a 
subset  of  larger  rate-of-retum  carriers. 
Parties  should  address  what  criteria 
should  be  used  to  determine  which 
carriers  would  be  subject  to  alternative 
regulation  on  a  mandatory  basis.  We 
also  seek  comment  on  whether  any 
optional  alternative  regulation  plan 
should  be  one-way,  so  that,  once  made, 
a  carrier  could  not  retum  to  rate-of- 
retum  regulation.  Altemativelv.  are 
there  certain  conditions,  such  as  when 
earnings  are  sufficiently  low  for  a 
sufficiently  long  period  of  time,  or 
simply  after  a  specified  period  of  time, 
or  after  each  review  period,  when  a 
carrier  could  be  permitted  to  retum  to 
rate-of-return  regulation?  Parties  are 
invited  to  address  what  those  conditions 
might  be  and  how  rates  should  be 
determined  upon  return  to  rate-of-return 
regulation. 

13.  Alternative  regulation  in  a  pooling 
context.  The  MAG's  incentive  regulation 
plan  was  designed  to  work  within  the 
National  Exchange  Carrier  Association 
(NECA)  pooling  structure.  Today,  nearlv 
all  rate-of-return  carriers  participate  in 
the  NECA  common  line  pool,  and  more 
than  sixty  percent  of  the  minutes  of  rate- 
of-return  carriers  are  charged  at  NECA 
rates.  This  offers  many  administrative 
benefits  to  carriers  and  to  the 
Commission,  particularly  in  the  form  of 
tariff  administration.  It  may.  however, 
blunt  some  of  the  benefits  that  mav  be 
realized  from  an  alternative  regulatory 
plan.  If  cost  savings  that  a  carrier 
realizes  are  included  in  the  pool 
settlements  process,  rather  than  being 
retained  by  the  carrier  achieving  the 
efficiency  gains  or  reflected  in  lower 
rates  to  the  customers,  the  carrier  will 
have  little  incentive  to  pursue  cost 
efficiencies.  We  invite  parties  to 
comment  on  whether  an  alternative 
regulation  plan  can  and  should  be 
designed  to  work  within  the  NECA 
pooling  structure,  whether  there  are 
ways  for  NECA  to  revise  its  pooling 
procedures  to  facilitate  meaningful 
incentive  regulation,  or  whether  rate-of- 
retum  carriers  should  be  required  to 
leave  the  pool  to  avail  themselves  of  anv 
alternative  regulatory  plan.  Parties 
should  also  address  how  an  alternative 
regulatory  plan  would  apply  to  those 
rate-of-return  carriers  outside  the  NECA 
pools,  including  any  problems  created  if 


a  rate-of-retum  carrier  was.  for  example, 
in  the  common  line  pool  but  not  the 
traffic  sensitive  pool. 

14.  Use  of  revenue  per  line  (RPL).  The 
MAG  proposes  to  use  a  RPL  amount  as 
the  basis  for  establishing  its  incentive 
plan,  adjusting  the  RPL  amount 
annually  for  inflation.  Thus,  a  rate-of- 
return  carrier  electing  incentive 
regulation  would  settle  with  the  NECA 
pool  on  the  basis  of  its  inflation- 
adjusted  RPL  amount.  A  rate-of-return 
carrier's  costs  and  its  settlement  amount 
from  NECA  would  therefore  no  longer 
be  linked.  The  rate-of-retum  carrier 
would  thus  have  the  incentive  to  reduce 
its  operating  costs  since  it  could  retain 
the  difference  between  the  RPL  amount 
and  its  actual  costs,  if  lower.  On  the 
other  hand,  if  its  costs  were  higher  than 
the  RPL  amount,  it  would  not  receive 
additional  settlements.  Several 
commenters  oppose  the  use  of  a  revenue 
cap.  alleging  that  a  rate-of-retum  carrier 
would  have  every  incentive  to  reduce  its 
investment  and  expenses  since  these  no 
longer  affect  their  settlements  with  the 
NECA  pool.  In  response,  the  MAG 
argues  that  Path  A  incentive  regulation 
under  its  plan  differs  from  both  price 
cap  regulation  and  revenue  cap 
regulation. 

15.  We  invite  parties  to  comment  on 
the  use  of  an  RPL  amount  as  a  starting 
point  for  an  alternative  regulatorN'  plan. 
We  specifically  invite  comment  on 
whether  the  MAG's  contention  that  RPL 
is  different  from  a  revenue  cap  is 
correct.  We  ask  parties  to  comment  on 
the  extent  to  which  the  presence  of 
competition  or  an  external  check  would 
affect  a  carrier's  incentives  in  an  RPL 
system,  and  how  such  factors  could  be 
included  in  an  alternative  regulator\' 
system  for  rate-of-return  carriers.  Parties 
should  also  address  how  to  respond  to 
the  concem  expressed  in  the  record  that 
rate-of-return  carriers  would  have  every 
incentive  in  the  year  thev  choose  to 
enter  an  alternative  regulation  program 
to  maximize  their  costs  and  plant 
investment,  in  order  to  maximize  their 
initial  rates. 

16.  We  also  ask  parties  to  address 
whether  there  are  other  approaches  to 
establishing  an  altemative  regulaton- 
mechanism  that  would  work  better  than 
RPL  over  a  broader  range  of  competitive 
and  regulatory  landscapes.  For  example, 
would  it  be  possible  and  preferable  to 
use  baskets  of  traffic-sensitive  and  non- 
traffic-sensitive  ser\ice  revenues  or 
prices  as  the  baseline  against  which  to 
measure  rate-of-retum  carrier 
productivity?  Parties  proposing 
alternatives  should  be  specific  in  laying 
out  their  plan  and  should  address  how 
their  plan  is  consistent  with  the 
principles  enumerated.  Parties  should 


also  address  what  an  appropriate 
alternative  regulatory  plan  should  be  if 
we  were  to  conclude  that  a  rate-of- 
return  carrier  must  leave  the  NECA  pool 
to  participate  in  such  a  plan. 

17  In  addition,  we  invite  parties  to 
address  whether,  rather  than  developing 
a  new  alternative  regulator)-  plan  for 
rate-of-retum  carriers,  we  should 
establish  a  method  by  which  rate-of- 
retum  carriers  would  be  eligible  to 
adopt  the  CALLS  plan.  Parties  should 
particularly  address  what  modifications 
if  any.  would  be  necessarv  in  the 
indexing  and  universal  ser\ice  aspects 
of  the  CALLS  plan  to  make  it 
appropriate  for  rate-of-retum  carriers, 
without  jeopardizing  the  position  of  any 
party  currently  subject  to  the  CALLS 
plan, 

18.  Productivity  and  sharing 
considerations.  The  MAG  incentive  plan 
does  not  contemplate  any  initial  rate 
reduction,  or  a  recurring  productivitv 
offset  (X-factor).  Under  the  MAG  plan, 
rates  initially  would  be  based  on  a  rate- 
of-retum  carrier's  settlements  from  the 
NECA  pools  at  the  time  the  carrier 
elected  incentive  regulation,  and 
increased  by  inflation  in  future  years. 
Several  parties  assert  that  any  plan  must 
have  a  productivity  factor  in  order  to 
keep  rates  just  and  reasonable, 
contending  that  the  telephone  industry 
traditionally  has  achieved  greater 
productivity  than  that  reflected  in  the 
GDP-PI.  Several  parties  also  contend 
that  an  incentive  plan  for  rate-of-retum 
carriers  must  include  a  sharing 
mechanism,  as  the  original  price  cap 
plan  did. 

19.  We  invite  parties  to  comment  on 
the  extent  to  which  a  productivitv  offset 
or  initial  rate  reduction  should  be  part 
of  any  altemative  regulatory  plan  for 
rate-of-retum  carriers.  This  is  a  difficult 
issue  for  rate-of-return  carriers  due  to 
the  variations  in  their  operating 
conditions.  Many  smaller  rate-of-return 
carriers'  investment  patterns  are  lumpv. 
with  only  occasional  significant  new 
investments,  as  when  they  replace  a 
switch  or  a  major  trunking  facility. 
Some  rate-of-return  carriers  mav  not 
realize  sufficient  demand  growth  to 
realize  any  scale  economies  These 
smaller  carriers  might  not  be  interested 
in  an  altemative  regulation  plan  that 
included  a  productivity  offset.  It  would 
be  helpful  if  parties  addressed  the 
means  by  which  we  should  establish 
an\-  productivity  offset  and  the  level  at 
which  it  should  be  set.  These  comments 
should  take  into  account  the  possibility 
that  the  alternative  plan  would,  for 
some  or  all  rate-of-retum  carriers,  be 
optional.  Thus,  only  those  rate-of-retum 
carriers  that  thought  they  could  exceed 
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the  productivity  threshold  might  elect 
the  alternative  regulatory  plan. 

20.  Several  uncertainties  exist  in 
initiating  an  alternative  regulatory  plan 
if  it  is  optional.  It  will  be  unclear  how 
many  rate-of-return  carriers  may  elect 
any  plan  until  such  time  as  they  are 
required  to  exercise  that  option 
Furthermore,  calculation  of  a 
productivity  offset  will  be  imprecise 
due  to  lack  of  knowledge  of  which 
carriers  would  be  participating.  We 
therefore  invite  parties  to  comment  on 
whether  an  alternative  regulator*'  plan 
for  rate-of-return  carriers  should  include 
a  sharing  mechanism  to  account  for  the 
difficulty  in  the  calculation  of  an 
appropriate  X-factor.  Parties  should  also 
address  the  level  at  which,  and  the 
extent  to  which,  any  sharing  should  be 
required,  whether  sharing  requirements 
should  be  linked  to  service  quality 
levels,  and  the  relationship  between  the 
levels  of  any  X-factor  and  sharing 
obligations. 

21.  As  the  Commission  has  noted 
previously,  sharing  mechanisms  have 
significant  incentive-blunting 
characteristics  caused  by  the  reduced 
incentive  to  increase  efficiency  if  the 
carrier  can  only  retain  a  portion  of  the 
savings.  We  therefore  seek  comment  on 
whether  a  system  of  regulation  with  a 
lag  might  be  appropriate  for  rate-of- 
retum  carriers.  Under  such  a  plan,  a 
productivity  offset  would  be  established 
based  on  an  appropriate  industry 
grouping.  Rate-of-return  carriers  electing 
the  alternative  regulation  plan  would  be 
permitted  to  keep  any  increased  profits 
realized  from  increased  efficiency  or 
line  growth.  After  some  period  of  time, 
such  as  three  years,  the  Commission 
would  reexamine  the  productivity  offset 
and  adjust  it  prospectively,  reflecting 
the  realized  experience  of  the  previous 
three  years.  We  invite  parties  to 
comment  on  the  use  of  regulation  with 

a  lag.  They  should  address  the  setting  of 
the  productivity  offset  in  this  context,  as 
well  as  the  length  of  time  between 
reviews.  We  invite  parties  to  comment 
on  whether  RPL  is  the  af^propriate 
baseline  against  which  to  apply  the 
productivity  offset  under  this  scenario 
and  whether  the  RPL  level  should  be 
based  on  an  individual  carrier's 
revenues  or  on  some  grouping  of 
carriers.  Parties  should  also  address 
whether  a  sharing  or  a  lag  plan 
introduces  the  fewest  efficiency 
disincentives  and  is  most  likely  to 
create  proper  incentives, 

22.  Low-end  adjustment.  As  with 
price  cap  regulation,  the  MAG  proposes 
a  low-end-adjustment  factor.  Unlike  the 
low-end  adjustment  for  price  cap 
carriers,  however,  the  low-end 
adjustment  proposed  by  the  MAG 


would  ensure  that  rate-of-return  carriers 
electing  incentive  regulation  would  not 
earn  below  the  low-end  adjustment.  It 
would  do  this  by  providing  for  a 
prospective  revenue  payment  from  the 
NECA  pool  that  would  give  it  the 
difference  between  what  it  actually 
earned  and  the  low-end  adjustment  over 
a  twelve-month  period.  Price  cap 
carriers,  on  the  other  hand,  are  only 
permitted  to  adjust  their  price  cap 
indexes  to  allow  them  to  set  prospective 
rates  at  a  level  that  would  allow  them 
to  earn  at  the  level  of  the  low-end 
adjustment.  We  invite  parties  to 
comment  on  the  need  for  a  low-end 
adjustment  and  on  how  to  establish  the 
proper  level.  We  specifically  ask  parties 
to  address  whether  a  low-end 
adjustment  in  an  alternative  regulatory 
plan  should  protect  against  earnings 
below  that  level  during  a  particular 
tariff  period,  or  whether  it  should  be 
used  to  retarget  rates  so  that  the  carrier 
will  have  an  opportunity  to  earn  that 
level  in  the  future  tariffing  period,  as  is 
done  in  the  price  cap  context.  We  also 
invite  parties  to  comment  on  whether 
there  is  any  need  for  a  higher  low-end 
adjustment  for  smaller  rate-of-return 
carriers,  and  if  a  higher  low-end 
adjustment  is  necessary,  how  the  higher 
low-end  adjustment  should  be 
determined,  which  carriers  should  be 
covered,  and  the  extent  to  which  the 
low-end  adjustment  should  be  higher. 
Finally,  we  ask  whether,  if  rate-of-return 
carriers  are  granted  pricing  flexibility, 
they  should  be  required  to  forego  the 
automatic  low-end  adjustment  just  as 
price  cap  carriers  do. 

23.  Monitoring.  The  adoption  of  an 
alternative  regulator\'  plan  would  alter 
the  incentives  of  carriers,  and  establish 
new  parameters  regulating  those  carriers 
electing  the  alternative  plan.  We  invite 
parties  to  comment  on  whether  there  is 
any  need  to  establish  reporting 
requirements  to  monitor  service  quality 
and  carrier  investment  in  an  alternative 
regulatory  regime,  or  whether  it  will  be 
possible  to  rely  on  competitive 
conditions  or  state  investment  and 
service  quality  standards  to  control  any 
adverse  effects  of  the  new  incentives. 
Finally,  we  ask  parties  to  comment  on 
how  often  we  should  review  an 
alternative  regulatory  plan.  Because 
conditions  change  over  time,  it  may 
periodically  be  necessary'  to  modify 
some  of  the  parameters  based  on  the 
new  circumstjances,  or  a  better 
understanding  on  our  part  of  how  they 
are  working  with  respect  to  the  rate-of- 
return  LECs  electing  the  alternative 
plan.  Parties  are  also  invited  to  suggest 
precise  methodologies  for  modifying  the 
relevant  parameters. 


24.  Other  issues.  Finally,  we  invite 
parties  to  comment  on  other  concerns 
they  may  have  with  the  Commission's 
possible  adoption  of  an  alternative 
regulatory  plan  for  rate-of-return 
carriers.  In  particular,  parties  are 
encouraged  to  address  issues  relating  to 
the  timing  of  the  election  to  be  governed 
by  the  alternative  regulatory  plan.  For 
example,  should  the  election  be 
available  only  on  one  fixed  date,  or 
should  carriers  have  the  option  to  elect 
at  a  time  of  their  own  choosing? 

B.  Pricing  Flexibility 

1.  Discussion 

25.  With  this  FNPRM,  we  extend  our 
consideration  of  pricing  flexibility  to 
rate-of-return  carriers,  as  we  indicated 
we  would  do  in  the  1998  FNPRM.  In 
this  section  we  seek  comment  on 
methods  of  extending  pricing  flexibility 
to  rate-of-return  carriers  in  addition  to 
those  already  available  to  them  under 
current  rules  or  under  the  rules  adopted 
in  the  Companion  Order. 

a.  Types  of  Pricing  Flexibility 

26.  In  this  FNPRM,  we  focus  on  three 
types  of  pricing  flexibility  for  rate-of- 
retum  carriers:  geographic  deaveraging 
within  a  study  area;  volume  and  term 
discounts;  and  contract  pricing. 

27.  These  three  pricing  flexibility 
options  offer  incumbent  local  exchange 
carriers  (LECs)  significant  ability  to 
price  their  services  closer  to  cost  and  to 
respond  to  competitive  entry. 
Geographic  deaveraging  within  a  study 
area  would  permit  rate-of-return  carriers 
to  price  in  a  manner  that  reflects  cost 
differences  from  one  geographic 
location  to  another.  Volume  and  term 
discounts  would  permit  rate-cf-retum 
carriers  to  reflect  economies  related  to 
capacity  differences  and  to  the 
certainties  offered  by  term  contracts. 
Finally,  contract  pricing  would  permit 
rate-of-return  carriers  to  respond  to 
requests  for  proposals  and  to  address 
more  complex  communications  needs  of 
customers.  These  pricing  alternatives 
would,  once  available,  make  rate-of- 
return  carriers'  pricing  structures  more 
efficient  and  permit  them  to  respond  to 
competition 

28.  While  there  are  clear  benefits  from 
pricing  flexibility,  there  are  also 
competitive  concerns  raised  by  their 
introduction.  Thus,  if  introduced  too 
soon,  pricing  flexibility  might  be  used  to 
erect  a  barrier  to  competitive  entry.  For 
example,  a  rate-of-return  carrier  could 
deaverage  its  rates  so  that  the  attractive 
customers  received  very  low  rates,  or  it 
could  lock  up  customers  before  entry 
began  through  the  use  of  lengthy  term 
contracts.  In  addition,  in  offering 


Federal  Register/ Vol.  66.  No.  231 /Friday.  November  30.  2001 /Proposed  Rules 


59765 


deaveraged  rates  or  volume  and  term 
discounts,  a  carrier  could,  absent  some 
restriction,  increase  rates  excessively  for 
remote  customers  or  for  low-volume 
customers  to  offset  reductions  resulting 
from  the  introduction  of  deaveraged 
rates  or  volume  discounts  for  higher- 
volume  customers.  Such  practices  could 
inhibit  competitive  entry  and  deny 
customers  in  rate-of-return  carrier 
service  areas  the  benefits  of 
competition. 

29.  We  invite  parties  to  comment  on 
our  proposal  to  extend  pricing 
flexibility  to  rate-of-retum  carriers  in 
the  forms  noted.  In  doing  so.  parties 
should  address  how  the  unique 
characteristics  of  rate-of-return  carriers 
may  affect  the  benefits  and  risks 
associated  with  pricing  flexibility.  They 
should  identify  any  differences  in  the 
benefits  and  risks  that  may  exist  in 
relation  to  common  line,  local 
switching,  and  transport  and  special 
access  ser\'ices  separately.  Parties 
should  also  address  whether  any  special 
rules  for  pricing  flexibility  are  needed  to 
prevent  anti-competitive  behavior  from 
inhibiting  the  development  of 
competition  in  these  markets.  For 
example,  should  the  number  of  zones 
rate-of-retum  carriers  are  permitted  to 
establish  be  fewer  than  price  cap 
carriers  are  permitted,  or  should  the 
degree  of  deaveraging  or  volume  and 
term  discounts  be  limited  due  to  the 
rate-of-retum  carriers'  smaller  size?  In  a 
recent  waiver  order,  we  conditioned  the 
grant  of  volume  and  term  pricing 
flexibility  for  transport  and  the  TIC  on 
the  carrier  calculating  a  rate  using  the 
requirements  of  §§69.106fb)  and 
69.124(b)  and  (c)  of  the  Commission's 
rules  to  establish  a  ceiling  rate  for  the 
associated  non-discounted  access 
service  offering.  We  invite  parties  to 
comment  on  whether  such  a  restriction 
should  be  imposed  on  the  introduction 
of  pricing  flexibility  on  rate-of-retum 
carriers  to  preclude  anti-competitive 
behavior. 

30.  Parties  should  alsp  address  the 
impact  that  permitting  pricing  flexibility 
would  have  on  the  NECA  pooling 
process.  Would  NECA  need  to  establish 
excjeption  rates  for  those  rate-of-retum 
LECs  qualifying  for  pricing  flexibility, 
and.  if  so,  how  burdensome  would  this 
be  on  NECA?  Are  there  other  ways  of 
handling  pricing  flexibility  within  the 
pooling  process  that  would  be  less 
burdensome?  Parties  also  should 
address  whether  permitting  pricing 
flexibility  within  the  pooling  process 
would  be  so  burdensome  on  NECA,  or 
offer  anti-competitive  opportunities  to 
rate-of-retum  carriers,  that  rate-of-retum 
carriers  should  be  required  to  leave  the 


NECA  pool  as  a  condition  of  obtaining 
pricing  flexibility. 

31.  We  also  invite  parties  to  identif\- 
other  forms  of  pricing  flexibility  that 
may  be  appropriate  for  the  development 
of  an  efficient,  competitive  exchange 
access  marketplace.  Parties  suggesting 
other  forms  of  pricing  flexibility  should 
evaluate  the  benefits  and  risks  of  those 
forms  of  pricing  flexibility,  as  well  as 
the  conditions  under  which  such 
pricing  flexibility  might  be 
appropriately  granted  to  rate-of-retum 
carriers. 

b.  Timing  of  Pricing  Flexibility 

32  The  determination  of  when 
pricing  flexibility  should  be  granted  to 
rate-of-retum  carriers  is  a  more  difficult 
question  than  which  types  of  pricing 
flexibility  to  consider  granting.  It  is  the 
opportunity  to  exercise  pricing 
flexibility  prematurely  that  presents  the 
greatest  anti-competitive  risk  to  the 
development  of  competition.  To  address 
these  concerns  for  price  cap  carriers,  we 
granted  some  pricing  flexibility 
immediately  and  designed  a  two-phased 
approach  for  determining  when  further 
pricing  flexibility  could  be  obtained  by 
price  cap  carriers.  Each  phase  had  its 
own  trigger  to  determine  when  a  price 
cap  carrier  qualified  for  the  pricing 
flexibility  offered  under  each  phase.  We 
invite  parties  to  comment  on  the  e.xtent 
to  which  pricing  flexibility  should  be 
granted  to  rate-of-retum  carriers 
immediately,  and  which  types  of  pricing 
flexibility  should  be  deferred  until  some 
appropriate  level  of  competition  in  a 
rate-of-retum  carrier  service  area  has 
been  established.  Parties  should 
comment  on  whether  a  two-phased 
approach  for  rate-of-retum  carriers 
should  be  used  given  their  small  size 

33.  The  decision  to  immediately 
permit  geographic  deaveraging  of 
transport  and  special  access  ser%'ices 
within  a  study  area  was  premised  in 
part  on  the  fact  that  price  cap  carriers 
were  facing  some  degree  of  competition 
in  their  service  areas.  This  is  not 
necessarily  the  case  for  all  rate-of-retum 
carriers.  We  therefore  ask  parties  to 
comment  on  whether  immediate 
geographic  deaveraging  of  transport  and 
special  access  services  within  a  study 
area  is  warranted,  or  whether  some 
degree  of  competition  should  be 
required  before  such  pricing  flexibilitv 
is  permitted.  We  are  particularly 
concerned  about  an  incumbent  LECs 
ability  to  use  pricing  flexibility  to 
preclude  competitive  entr\-  Parties 
should  also  address  what  the  standard 
should  be  for  determining  when 
deaveraging  should  be  permitted,  if  it  is 
not  permitted  immediately. 


34.  For  pricing  flexibility  other  than 
geographic  deaveraging  of  transport  and 
special  access  senices.  the  Commission 
established  competitive  criteria  for 
determining  when  a  price  cap  carrier 
could  qualify  for  such  pricing 
flexibility.  The  criteria  required  price 
cap  carriers  to  demonstrate  that 
competitors  have  made  irreversible, 
sunk  investments  in  the  facilities 
needed  to  provide  the  ser\'ices  at  issue, 
or  that  competitors  have  established  a 
significant  market  presence  (i.e..  that 
competition  for  a  particular  ser\-ice 
within  the  MSA  is  sufficient  to  preclude 
the  incumbent  from  exploiting  any 
individual  market  power  over  a 
sustained  period)  for  provision  of  the 
ser\ices  at  issue,  for  Phases  1  and  2, 
respectively  We  believe  it  is  necessan.' 
to  adopt  criteria  to  determine  when  rate- 
of-retum  carriers  may  offer  services 
using  pricing  flexibility  plans.  To  that 
end.  we  invite  parties  to  address 
whether  a  standard  similar  to  that  used 
for  price  cap  carriers  should  be  used  for 
rate-of-retum  carriers  To  assist  us  in 
evaluating  different  criteria,  it  would  be 
especially  useful  if  parties  would 
address  how  they  anticipate 
competition  developing  in  rate-of-retum 
carrier  ser\ice  areas,  given  their 
generally  small  customer  base. 

35  Parties  are  invited  to  address  the 
appropriate  competitive  criteria  that 
should  determine  when  any  particular 
pricing  flexibility  should  be  permitted 
We  recognize  that  the  competitive  levels 
used  for  price  cap  carriers  mav  be  overly 
restrictive  for  the  smaller  rate-of-retum 
carriers  We  ask  parties  to  suggest 
appropriate  levels.  Parties  should  also 
address  other  proposals  that  have  been 
made  in  various  contexts,  including  the 
existence  of  a  carrier  in  the  senice  area 
with  eligible  telecommunications  status, 
the  issuance  of  a  request  for  proposals 
by  a  customer  in  the  rate-of-retum 
carrier's  service  area,  the  filing  by  a  rate- 
of-retum  carrier  of  a  tariff  offering 
UNTs,  and  the  receipt  by  a  rate-of-return 
carrier  of  a  request  for  UNEs 

36.  For  price  cap  carriers,  the 
Commission  wsed  the  Metropolitan 
Statistical  Area  (MSA)  as  the  geographic 
scope  within  which  to  measure 
competition  to  determine  if  pricing 
flexibility  should  be  permitted  For  most 
rate-of-return  carriers,  MS  As  are  not 
relevant  and  thus  could  not  be  the 
measurement  base  Given  the  generallv 
smaller  size  of  rate-of-return  carriers,  it 
seems  appropriate  to  use  the  study  area 
as  the  basis  on  which  to  measure 
competitiveness  in  determining  whether 
pricing  flexibility  is  warranted  for  rate- 
of-retum  carriers  We  seek  comment  on 
the  use  of  study  areas  as  the 
measurement  base.  We  also  solicit 
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suggestions' of  other,  more  appropriate 
measures. 

37.  We  also  invite  parties  to  comment 
on  whether  any  rate-of-return  carrier 
ser\'ices  should  be  permitted  to  be  filed 
on  one  day's  notice  and  whether  any 
services  should  be  treated  as  non- 
dominant  services.  For  price  cap 
carriers,  we  required  that  services  be 
removed  from  price  cap  baskets  when 
the  services  were  offered  under  contract 
to  preclude  cross-subsidization.  A 
similar  mechanism  does  not  exist  for 
rate-of-return  carriers.  If  we  were  to 
permit  contract  pricing,  what  measures 
would  be  necessary  to  ensure  that  rate- 
of-return  carriers  did  not  cross-subsidize 
the  non-dominant  services  with 
revenues  from  their  other  access 
services? 

C.  AU-or-Nothing  Rule 

1.  Issues  for  Comment 

38  The  "all-or-nothing"  rules  were 
created  a  little  more  than  ten  years  ago. 
and  the  rationale  for  the  rules  has 
withstood  the  scrutiny  of  the  United 
States  Court  of  Appeals  for  the  DC. 
Circuit.  We  would  like  to  explore  more 
precisely  whether  our  regulatory 
policy — generally  not  to  permit 
affiliated  carriers  to  operate  under 
different  systems  of  regulation — is  still 
serving  the  public  interest;  what,  if  any. 
circumstances  and  conditions  that 
prompted  these  rules  in  the  past  have 
changed;  and  whether,  or  why.  the 
MAG's  proposed  rule  changes  would  be 
the  correct  and  necessary  solution  to 
address  any  problems  with  the  rules. 
We  encourage  interested  parties  from  all 
industry  segments  to  expand  the 
discussion  of  why  these  rules  should  be 
retained,  repealed  or  modified. 

39.  Further,  we  invite  comment  on 
whether  the  "all-or-nothing"  restrictions 
unreasonably  and  unfairly  limit 
affiliated  companies  from  selecting 
regulatory  options  that  would  enable 
them  to  operate  more  efficiently, 
especially  in  light  of  the  highly  diverse 
service  areas  of  some  carriers.  In  the 
course  of  this  analysis,  some  general 
questions  to  consider  include  the 
following.  What,  if  anything,  is  different 
today  than  when  the  Commission 
previously  considered  this  issue?  Would 
customers  be  better  off  and  would 
competition  be  better  served  with  or 
without  the  rules?  Are  the  rules  working 
effectively  since  the  waiver  process 
allows  the  Commission  to  grant  carriers 
exceptions  to  the  "all-or-nothing" 
restrictions  as  a  means  of  "fine  tuning" 
our  regulation  here?  What  impact  does 
an  increasingly  competitive 
environment  have  on  whether  these 
rules  should  be  retained  or  eliminated? 


40.  Some  commenters  argue  that  the 
"all-or-nothing"  rules  in  mergers  and 
acquisitions  limit  a  carrier's  ability  to 
choose  the  most  appropriate  and 
efficient  form  of  regulation,  to  the 
detriment  of  both  the  carrier  and  its 
customers.  For  example,  when  ALLTEL, 
a  rate-of-return  carrier,  merged  with 
Aliant.  a  price  cap  carrier,  the 
Commission  agreed  with  ALLTEL's 
reasons  for  desiring  to  remain  a  rate-of- 
return  carrier.  But  ALLTEL,  "not 
seeking  to  maintain  separate  affiliates 
under  different  systems  of  regulation," 
also  was  required  to  revert  Aliant. 
which  had  elected  price  cap  regulation, 
to  rate-of-return  regulation.  Aliant, 
however,  subsequently  sought  a  waiver, 
contending  price  cap  regulation 
benefited  its  customers,  and  was  granted 
permission  to  continue  operating 
temporarily  as  a  price  cap  carrier.  Does 
this  example  suggest  that  the  "all-or- 
nothing"  regulatory  requirements  are 
overly  restrictive,  or  out  of  step  with 
marketplace  realities?  Does  it  suggest 
that  the  purpose  served  by  the  rules  may 
be  overshadowed  by  any  regulatory 
inefficiency  that  may  result? 

41.  Some  rate-of-return  carriers 
contend  the  affiliate  withdrawal  rule 
also  works  against  selecting  the  most 
appropriate  and  efficient  form  of 
regulation  for  diverse  study  areas 
because  they  must  all  elect  the  same 
common  line  pool  status  as  a  group  and 
move  to  price  cap  regulation  together. 
Some  affiliates  may  be  ready  to  accept 
the  risk  and  potential  reward  of 
incentive  regulation,  while  other 
affiliates  might  not  be  in  a  position  to 
leave  rate-of-return  regulation.  These 
incumbent  LECs  also  advocate  repeal  of 
this  rule  in  combination  with 
geographic  deaveraging  as  a  pricing 
fiexibiiity  measure  to  enable  them  to 
respond  to  competition  from 
competitive  carriers  for  high-volume 
business  customers.  In  this  way, 
incumbent  LECs  would  have  flexibility 
to  depool  and  deaverage  rates  within 
study  areas  by  filing  their  own  common 
line  tariffs  based  on  their  own  costs 
where  competition  was  a  threat,  and 
also  make  decisions  for  other  study 
areas  based  on  their  particular  market 
and  ser\ice  conditions.  Opposing 
parties,  however,  contend  that  such 
pricing  flexibility  would  be  premature 
until  local  markets  become  sufficiently 
competitive  to  prevent  incumbent  LECs 
from  engaging  in  cross-subsidization 
and  predatory  pricing.  Furthermore, 
they  object  to  repealing  this  rule 
because  it  would  result  in  parent 
companies  removing  their  low-cost 
companies  from  the  pool  and  leaving 
their  high-cost  areas  in.  thus  driving 


NECA  pool  rates  higher.  Are  there  any 
other  considerations  to  note  in  assessing 
whether  the  affiliate  withdrawal  rule  is 
promoting  the  public  interest?  What 
would  be  the  impact  and  consequences 
of  higher  NECA  pool  rates  resulting 
from  the  exit  of  low-cost  carriers? 

42.  We  also  seek  comment  on  whether 
the  "all-or-nothing  "  restrictions  are 
currently  necessary  to  prevent  cost 
shifting  and  gaming.  Commenters 
disagreed  on  this  issue  and  on  whether 
our  present  accounting  and  allocation 
rules  provide  existing  and  sufficient 
safeguards  against  cost  shifting.  Some 
parties  contend  these  rules  have 
outlived  their  usefulness,  and  are  not 
needed  to  address  cost  shifting  and 
gaming  concerns  because  they  are  more 
speculative  than  real.  Others  argue  that 
cost  shifting  and  gaming  concerns  are 
still  valid,  and  that  their  elimination 
would  be  anti-competitive  and  could 
result  in  cost  manipulation.  TDS  asserts 
that  the  rules  have  begun  to  erode  with 
no  evidence  of  cost  shifting  or  gaming, 
citing  exceptions  adopted  by  the 
Commission  to  the  pooling  "all-or- 
nothing"  rules  in  mergers  and 
acquisitions,  common  ownership  of 
cost-based  and  average  schedule 
companies,  the  ability  of  average 
schedule  companies  to  remain  in  the 
pool  if  their  depooling  affiliate  changes 
from  rate-of-return  regulation  to  price 
caps,  waivers  allowing  price  cap 
exchanges  to  revert  to  rate-of-return 
regulation  following  mergers  and 
acquisitions,  and  common  ownership  of 
incumbent  and  competitive  carriers.  We 
invite  further  comment  on  whether 
these  examples  warrant  greater 
relaxation,  or  elimination,  of  the  "all-or- 
nothing"  requirements.  Specifically,  is 
the  risk  of  cost-shifting  and  gaming 
outweighed  by  regulatory  efficiency 
gains  that  could  result  from  eliminating 
the  "all-or-nothing"  requirements?  Is 
the  Commission's  policy  behind  the 
rule — to  avoid  creating  cost-shifting 
incentives  as  opposed  to  correcting 
actual  abuses — serving  the  public 
interest?  Has  the  competitive 
environment  made  cost  shifting  or 
gaming  concerns  less  or  more  relevant? 
Are  there  alternative  accounting  and 
reporting  rules  that  could  substantialfy 
reduce  cost  shifting  concerns?  Would  it 
be  reasonable  to  impose  more  stringent 
reporting  requirements  on  carriers  that 
seek  waivers  of  the  "all-or-nothing  " 
requirements? 

43.  We  also  seek  comment  to  resolve 
a  related  issue:  how  rate-of-return 
carriers  that  are  required  to  convert  to 
price  cap  regulation  in  a  merger  or 
acquisition,  or  choose  to  convert  to 
price  cap  regulation,  will  receive 
universal  service  support.  Under  the 
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current  rules,  a  rate-of-retum  carrier 
upon  converting  to  price  cap  regulation 
is  required  to  withdraw  from  the  NECA 
common  line  pool  and  is  no  longer 
eligible  for  LTS.  Interstate  access 
universal  service  support  for  price  cap 
carriers  is  funded  by  a  capped,  interstate 
access  support  mechanism  created  in 
the  Interstate  Access  Support  Order  (65 
FR  57739,  September  26.  2000),  but  the 
Commission  in  that  order  "did  not 
explicitly  address  how  entry  of  new 
carriers  into  price  caps  affects 
distribution  of  interstate  access 
universal  service  support."  This 
question  is  particularly  significant  for 
potential  price  cap  companies  like 
Puerto  Rico  Telephone  Companv  that 
could  be  a  large  recipient  of  the  support. 
We  invite  commenters  to  address  how 
entry  of  new  carriers  into  price  cap 
regulation  would  affect  distribution  of 
interstate  access  universal  service 
support  for  price  cap  carriers.  As  a 
transitional  measure  for  rate-of-return 
carriers  that  convert  to  price  cap 
regulation,  should  we  allow  retention  of 
LTS  or  Interstate  Common  Line 
Support?  Instead  of  receiving  the  same 
amount  of  support  that  the  carrier 
received  under  rate-of-return  regulation, 
should  the  previous  support  amount  be 
added  to  the  total  interstate  access 
universal  ser\'ice  support  available 
under  the  Interstate  Access  Support 
Order  And  then  divided  among  all  price 
cap  carriers  pursuant  to  the  formula 
established  in  that  order?  We  seek  input 
on  any  other  related  considerations  or 
ideas  to  resolve  this  question  of 
universal  service  support  for  new  price 
cap  carriers  on  a  going  forward  basis. 

D  Consolidation  of  Long  Term  Support 
and  Interstate  Common  Line  Support 

1.  Discussion 

44.  We  tentatively  conclude  that  LTS 
will  be  merged  with  Interstate  Common 
Line  Support  as  of  July  1.  2003.  after 
which  participation  in  the  NECA 
common  line  pool  will  not  be  required 
for  receipt  of  universal  service  support 
We  believe  that  merging  LTS  with 
Interstate  Common  Line  Support  is 
warranted  in  the  interest  of 
administrative  simplicity,  because  LTS 
no  longer  will  .serve  an  independent 
purpose  after  the  CCL  charge  is  phased 
out.  Because  the  CCL  charge  will  be 
eliminated,  LTS  will  not  be  required  to 
reduce  the  costs  recovered  through  CCL 
charges.  Moreover,  carriers  now 
receiving  LTS  will  be  eligible  for 
Interstate  Common  Line  Support  to 
meet  their  common  line  revenue 
requirements  not  recovered  through  SLC 
charges.  Most  carriers  will  receive 
Interstate  Common  Line  Support  in  an 


amount  equal  to  or  greater  than  the 
amount  of  LTS  support  they  now 
receive.  If  retained.  LTS's  practical 
effect  would  be  merely  to  reduce  the 
Interstate  Common  Line  Support 
received  by  each  pooling  carrier 

45.  We  also  believe  that  merging  LTS 
with  Interstate  Common  Line  Support  is 
warranted  in  the  interest  of  promoting 
competition.  Restricting  eligibilitv  for 
universal  service  support  to  pooling 
carriers  hampers  the  competitiveness  of 
incumbent  LECs  by  forcing  them  to 
choose  between  universal  service 
support  and  the  freedom  to  set  rates 
outside  the  NECA  common  line  pool. 
The  Commission  previously  maintained 
this  restriction  in  part  due  to  the  risk- 
sharing  benefits  of  pooling,  but  we 
believe  that  this  risk-sharing  function 
will  be  diminished  substantiallv  by 
conversion  of  the  CCL  charge  to  explicit 
universal  service  support  The  pool's 
averaged  CCL  rates  spread  across 
pooling  companies  the  risks  related  to 
recovery  of  residual  common  line  costs 
through  a  per-minute  charge.  Unlike  a 
per-minute  charge,  however,  per-line 
universal  service  support  is  not  subject 
to  unpredictability  and  variation. 

46.  We  seek  comment  on  these 
tentative  conclusions  We  recognize  that 
the  proposed  elimination  of  LTS  as  a 
separate,  pooling-restricted  support 
mechanism  may  impact  membership  in 
the  NECA  common  line  pool 
Nevertheless,  we  anticipate  that  the 
pool  will  continue  to  perform  important 
administrative  functions,  such  as  tariff 
filings  for  many  small  carriers  for  whom 
such  burdens  would  be  excessive  in  the 
absence  of  the  ability  to  pool,  as  well  as 
risk-sharing  functions  related  to  the 
recovery  of  traffic  sensitive  costs  We 
invite  interested  parties  to  comment  on 
these  issues. 

n.  Procedural  Issues 

A.  Ex  Parte  Presentations 

47.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period. 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

B  Initial  Regulator,-  Flexibility  Analysis 

48.  As  required  by  the  Regulatorv 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the  ' 
possible  significant  economic  impact  on 
small  entities  bv  the  proposals  in  this 
FNPRM. 

1.  Need  for,  and  Objectives  of.  the 
Proposed  Rules 

49  The  Commission  consistently  has 
expressed  its  commitment  to  providing 


incentives  for  smaller  telephone 
companies  to  become  more  efficient  and 
innovative.  As  proposed,  however,  the 
MAG  incentive  plan  does  not  appear  to 
provide  incentives  for  cost  efficiency 
gains  that  will  benefit  consumers 
through  lower  rates  and  improved 
ser%'ices.  The  FNTRM  seeks  additional 
comment  on  the  MAG  incentive  plan. 
and  on  other  means  of  providing 
opportunities  for  rate-of-retum  carriers 
to  increase  their  efficiency  and 
competitiveness  in  the  interstate  access 
services  market  in  a  manner  that  would 
benefit  both  rate-of-retum  carriers  and 
their  customers.  Among  other  things, 
the  FNPRM  seeks  comment  on  the 
establishment  of  one  or  more  X-factors. 
ways  to  insure  that  adequate  investment 
and  service  quality  levels  are 
maintained,  and  whether  any  incentive 
regulation  adopted  by  the  Commission 
for  small  carriers  should  be  optional. 

50.  The  FNTRM  also  seeks  comment 
on  extending  additional  pricing 
flexibility  to  rate-of-retum  carriers,  on 
the  continued  need  for  the    all-or- 
nothing"  mle,  which  provides  that  if  an 
individual  rate-of-retum  carrier  or  study 
area  converts  to  price  cap  regulation,  all 
of  its  affiliates  or  study  areas  must  also 
do  so.  except  for  those  using  average 
schedules,  and  on  the  Commission's 
tentative  conclusion  that  LTS  should  be 
merged  with  Interstate  Common  Line 
Support  as  of  luly  1.  2003.  after  which 
participation  in  the  NECA  common  line 
pool  will  not  be  required  for  receipt  of 
universal  ser\'ice  support.  These 
proposals  are  intended  to  enhance  the 
competitiveness  of  rate-of-retum 
carriers  and  to  ensure  that  the 
Commission's  rules  continue  to  be 
consistent  with  conditions  in  the 
telecommunications  marketplace. 

2.  Legal  Basis 

51 .  This  rulemaking  action  is 
supported  by  sections  4(i),  4(j).  201-205. 
254.  and  403  of  the  Communications 
Act  of  1934.  as  amended. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
FNPRM  will  Apply 

52.  In  the  Final  Regulatory  Flexibility 
Analysis  (FRF,'\'.  the  Commission  s 
action  in  this  Order  affects  local 
exchange  carriers,  competitive  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  licensees,  broadband  Personal 
Communications  Services.  Rural 
Radiotelephone  Service.  Specialized 
Mobile  Radio,  fixed  microwave  services, 
and  39  GHz  licensees  This  Initial 
Regulatory  Flexibility  Act  potentially 
will  affect  the  same  entities  discussed  in 
the  FRFA,  and  we  incorporate  the 


59768 


I 

Federal  Register / Vol.  66.  No.  231 /Friday,  November  30,  2001  / Proposed  Rules 


descriptions  of  those  entities  by 
reference. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

53.  The  FNPRM  explores  options  for 
developing  an  alternative  regulatory 
structure  that  would  be  available  to 
those  rate-of-return  carriers  electing  it.  It 
considers  the  widely  varying  operating 
circumstances  of  rate-of-return  carriers, 
the  implications  of  competitive  and 
intrastate  regulatory  conditions  on  the 
options  available,  and  the  need  to 
facilitate  and  ensure  the  deployment  of 
advanced  services  in  rural  America.  If 
adopted,  alternative  regulation  may 
require  additional  recordkeeping.  For 
example,  carriers  could  be  required  to 
file  cost  studies  with  this  Commission 
or  other  appropriate  state  agency 
detailing  annual  revenues,  revenues  per 
study  area,  and  effective  per-line 
support  for  each  universal  service  zone. 
The  FNPRM  also  addresses  the 
continued  need  for  the  Commission's 
all-or-nothing  rule,  and  the  appropriate 
degree  and  timing  of  pricing  flexibility 
for  small  rate-of-return  carriers.  Repeal 
or  modification  of  the  all-or-nothing 
rule  might  allow  carriers  to  depool  and 
deaverage  rates  within  study  areas  by 
filing  their  own  common  line  tariffs. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

54.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

55.  The  proposals  in  the  FNPRM 
could  have  varying  positive  or  negative 
impacts  on  rate-of-retum  carriers, 
including  any  such  small  carriers.  Many 
of  the  proposals  involve  elective 
options,  so  that  a  small  entity  should  be 
able  to  assess  the  potential  impacts  as 
part  of  its  decision-making  process. 
Public  comments  are  welcomed  on 
modifications  to  the  proposals 
contained  in  the  FNPRM  that  would 
reduce  any  potential  impacts  on  small 
entities.  Specifically,  suggestions  are 
sought  on  different  compliance  or 


reporting  requirements  that  would  take 
into  account  the  resources  of  small 
entities;  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities 
that  would  be  subject  to  the  rules:  and 
whether  waiver  or  forbearance  from  the 
rules  for  small  entities  would  be  feasible 
or  appropriate.  How  would  the 
establishment  of  one  or  more  X-factors 
impact  small  carriers?  How  can  we 
insure  that  adequate  investment  and 
service  quality  levels  are  maintained? 
How  would  the  adoption  of  an 
alternative  regulation  plan  affect  rate-of- 
return  carriers,  and  how  would  a  low- 
end  adjustment  affect  such  plan? 
Should  we  retain,  repeal,  or  modify  our 
"all-or-nothing  rule"?  How  would 
potential  modification  or  repeal  affect 
smaller  carriers?  Finally,  what  would  be 
the  impact  on  small  carriers  of 
eliminating  LTS  as  a  separate,  pooling- 
restricted  universal  service  support 
mechanism?  Comments  should  be 
supported  by  specific  economic 
analysis. 

6.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Pules 

56.  None. 

C.  Comment  Filing  Procedures 

57.  Pursuant  to  §§1.41 5  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
December  31.  2001,  and  reply  comments 
on  or  before  January  29.  2002. 
Comments  may  be  filed  using  the 
Commissions  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

58.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

59.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 


copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas.  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Washington.  DC  20554. 

60.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to;  Competitive 
Pricing  Division.  Common  Carrier 
Bureau.  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5-inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenters  name, 
proceeding  (including  the  docket 
numbers,  in  this  case  CC  Docket  Nos, 
00-256  and  96-45),  type  of  pleading 
(comment  or  reply  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase:  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor.  Qualex 
International.  Portals  II,  445  12th  Street. 
SW..  Room  CYB402.  Washington,  DC 
20554. 

61.  The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257.  Washington.  DC  20554. 
This  document  also  may  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 

II,  445  12th  Street.  SW.,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  quaIexint@aoI.com. 

III.  Ordering  Clauses 

62.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  sections 
4(i).  4(j).  201-205,  254.  and  403  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i).  154(j),  201- 
205.  254,  and  403,  this  Further  Notice 
of  Proposed  Rulemaking  in  CC  Docket 
No.  00-256  is  adopted. 

63.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
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shall  send  a  copy  of  this  Further  Notice 
of  Proposed  Rulemaking  in  CC  Docket 
No.  00-256.  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Telecommunications. 
Telephone. 

47  CFR  Part  69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary-. 

|FR  Doc.  01-29740  Filed  11-2&-01;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DOT  Docket  No.  NHTSA-01-8885; 
Notice  2] 

RIN2127-AH81 

Glare  From  Headlamps  and  Ottier 
Front  Mounted  Lamps  Federal  Motor 
Vehicle  Safety  Standard  No.  108; 
Lamps,  Reflective  Devices,  and 
Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnoN:  Reopening  of  comment  period 
for  a  notice  of  request  for  comment. 

SUMMARY:  This  document  reopens  the 
comment  period  on  a  notice  of  request 
for  comment  on  the  issue  of  glare  from 
the  front  of  motor  vehicles  at  night. 
DATES:  Comments  on  DOT  Docket  No. 
N'HTSA-01-8885  must  be  received  by 
January  28,  2002. 

ADDRESSES:  Comments  should  refer  to 
DOT  Docket  No.  NHTSA-01-8885  and 
be  submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC,  20590. 

You  may  call  the  Docket  at  202-366- 
9324.  You  may  visit  the  Docket  from  10 
a.m.  to  5  p.m..  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Van  Iderstine,  Office  of  Crash 
Avoidance  Standards  at  (202)  366-5275. 
His  Fax  number  is  (202)  366-4329. 
SUPPLEMENTARY  INFORMATION:  On 
September  28.  2001,  we  (NHTSA) 


published  in  the  Federal  Register  (66 

FR  49594)  a  notice  of  notice  of  request 
for  comment  on  the  issues  related  to 
glare  produced  by  lamps  mounted  on 
the  fronts  of  vehicles.  This  document 
had  a  comment  due  date  of  November 
27, 2001. 

In  a  letter  dated  November  8.  2001. 
North  American  Lighting,  Inc.,  (NAL) 
asked  for  an  extra  60  days  to  comment 
on  the  Notice.  NAL  stated  that  the  46 
questions  asked  in  the  Notice  were 
substantially  complicated  by  asking  for 
explanations.  NAL  stated  that  manv 
would  require  searching  company 
records  and/or  performing  additional 
testing  to  provide  an  accurate  response 
It  stated  that  there  is  often  a  30-day  lead 
time  for  scheduling  laboratory  testing, 
and  for  scheduling  staff  work  loads. 
NAL  added  that  with  the  lean  times  for 
the  industry,  resources  are  alreadv 
overcommitted  in  the  effort  to  forestall 
workforce  reductions.  It  stated  that  the 
extra  60  days  would  allow  it  to  perform 
the  supporting  research  and  testing  to 
thoroughly  answer  the  questions  posed 
to  it  in  the  Notice,  while  reducing  the 
imposition  of  the  workforce  in  the 
forthcoming  holiday  period. 

In  a  letter  dated  November  9.  2001. 
the  Advocates  for  Highway  and  Auto 
Safety  (Advocates)  asked  for  an  extra  30 
days  to  comment  on  the  Notice. 
Advocates  stated  that  the  topics  covered 
by  this  notice  were  so  extensive  that  it 
would  be  impossible  to  provide  a 
comprehensive  response  in  a  timelv 
fashion.  It  stated  further,  that  because  nf 
the  overarching  importance  of  driver 
safety  and  adequate  nighttime 
illumination  afforded  by  headlighting,  it 
believes  that  additional  time  for 
comment  is  justified. 
^w\dditionally,  because  of  recent  events 
that  have  caused  disruptions  in  United 
States  Postal  Ser\ice  deliveries  of  mail 
to  the  Department  of  Transportation's 
Docket  Management  System,  the 
following  notice  was  placed  on  that 
Systems  homepage  on  October  25, 
2001.   'NEW  MAIL  DELIVERY/ 
DOCUMENT  FIUNG  PROCEDURES. 
Currently,  the  Department  of 
Transportation  (DOT)  is  not  receiving 
United  States  Postal  Service  (USPS) 
deliveries.  It  is  unclear  how  long  this 
will  continue.  We  wish  to  advise  the 
public  that  we  will  taike  this  into 
account,  with  respect  to  DOT 
rulemakings  documents  that  have 
comment  periods  that  may  close  before 
mail  delivery  resumes.  We  will  do 
even.'thing  that  we  can  to  ensure  that  we 
consider  comments  that  would 
otherwise  have  been  received  before  the 
close  of  the  comment  period.  (For 
example,  we  generally  have  the 
authority  to  consider  late- filed 


comments  and  will  do  so  to  the  extent 
that  we  can;  we  will  also  take  note  of 
the  date  of  the  postmark  for  late-filed 
comments  J 

***** 

"Although  US  mail  delivery  by  the 
USPS  is  not  being  accepted,  deliveries 
are  accepted  from  alternate  delivery 
carriers.  *   *    * 

"Where  appropriate,  filers  are 
encouraged  to  use  the  Electronic 
Submission  System  on  the  Dockets  web 
page  (dms.dot.gov)  by  clicking  on  ES 
Submit  and  following  the  online 
instructions" 

Because  we  agree  with  the  two 
petitioners  and  because  of  the  events 
temporarily  ending  mail  delivery,  we 
have  decided  that  it  is  in  the  public 
interest  to  grant  these  requests 
Accordingly,  the  public  comment 
closing  date  for  DOT  Docket  NHTSA- 
01-8885  is  reopen  from  November  27. 
2001  to  Monday.  January  28.  2002 

Authority:  49  L  SC.  .322.  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50  and  501.8. 

Issued  &n:  November  26.  2001. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards 

IFR  Doc.  01-29762  Filed  11-29-01:  8:45  am] 

BH.UNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN10eO-AI17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  List  the 
Columbia  Basin  Distinct  Population 
Segment  of  the  Pygmy  Rabbit 
(Brachylagu*  idahoensis)  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  US.  Fish  and 
Wildlife  Ser\ice  (Senice).  propose  to 
list  the  Columbia  Basin  distinct 
population  segment  of  the  pygmy  rabbit 
(Brachylagus  idahoensis]  as  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (.Act).  .\n 
emergency  rule  listing  this  population 
segment  as  endangered  for  a  period  of 
240  days  is  published  concurrently  in 
this  issue  of  the  Federal  Register 

Historically,  the  Columbia  Basin 
pygmy  rabbit  occurred  in  dense,  shrub 
steppe  habitats  in  five  central 
Washington  counties  Currently,  this 
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population  segment  is  known  from  a 
single  wild  colony  totaling  fewer  than 
50  individuals  in  Douglas  County, 
Washington,  and  a  small  captive 
population.  Due  to  its  small  population, 
the  Columbia  Basin  pygmy  rabbit  is 
imminently  threatened  by  the  combined 
influence  of  catastrophic  environmental 
events,  habitat/resource  failure,  disease, 
predation,  and  loss  of  genetic 
heterogeneity.  We  solicit  additional 
information  and  data  that  may  assist  us 
in  making  a  final  decision  on  this 
proposed  listing,  as  well  as  determining 
critical  habitat  for  the  rabbit. 
DATES:  Comments  from  all  interested 
parties  must  be  received  bv  fanuarv  29, 
2002.  Public  hearing  requests  must  be 
received  bv  January  14.  2002. 
ADDRESSES:  Submit  comments  to  U.S. 
Fish  and  Wildlife  Service.  Upper 
Columbia  Fish  and  Wildlife  Office, 
11103  East  Montgomer\'  Drive.  .Spokane, 
Washington  9920b   For  information  and 
instruction  on  commenting,  see  the 
PUBLIC  COMMENTS  SOLICITED 
section  below  Comments  and  materials 
received,  as  well  as  supporting 
information  used  to  prepare  this 
proposed  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Warren  at  the  address  listed 
above  (telephone  509/891-6839: 
facsimile  509/891-6748;  electronic  mail: 
chriswarrpn'g.fws.gnv). 

SUPPLEMENTARY  INFORMATION: 
Background 

For  a  discussion  of  background 
biological  information,  previous  Federal 
action,  factors  affecting  the  species, 
critical  habitat,  and  conservation 
measures  available  to  listed  and 
proposed  species,  consult  the 
emergency  rule  to  list  the  Columbia 
Basin  distinct  population  segment  of  the 
pygmy  rabbit  published  concurrently  in 
this  issue  of  the  Federal  Register. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1.  1994  (59  FR 
34270).  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifit:ally  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 


conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
in  making  a  final  decision  on  the 
proposal.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
Such  a  request  for  a  public  hearing  for 
this  proposed  rule  may  be  sent  to  the 
Supervisor,  Upper  Columbia  Fish  and 
Wildlife  Office  (see  ADDDRESES  section). 
We  will  schedule  at  least  one  public 
hearing  on  this  proposal,  if  requested, 
and  announce  the  date,  time,  and  place 
of  any  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule''  What  else  could  we  do  to  make 
this  proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

Public  Comments  Solicited 

We  intend  that  any  final  listing  action 
resulting  from  this  proposed  rule  to  list 
the  Columbia  Basin  pygmy  rabbit  will 
be  as  accurate  and  effective  as  possible. 
Therefore,  we  request  comments  or 
suggestions  from  the  general  public, 
other  concerned  governmental  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  party  concerning 
this  proposed  rule.  Comments  are 
particularly  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  regarding  any  threat 


(or  lack  thereof)  to  the  pygmy  rabbit, 
both  within  the  Columbia  Basin 
population  area  and  range-wide: 

(2)  Information  regarding  the  range, 
distribution,  and  population  size  of  this 
distinct  population  segment,  including 
the  locations  of  any  additional  colonies 
of  the  Columbia  Basin  pygmy  rabbit; 

(3)  Information  regarding  the  range, 
distribution,  and  population  size  of  the 
pygmy  rabbit  range-wide: 

(4)  Information  [eg.,  maps,  data, 
unpublished  reports)  and  justification 
regarding  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  for  the  Columbia  Basin  pygmy 
rabbit  as  provided  bv  section  4  of  the 
Act: 

(5)  Current  and  planned  activities  in 
the  subject  area  and  their  potential 
impacts  on  the  Columbia  Basin  pygmy 
rabbit. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods:  (1)  You  may  submit 
written  comments  and  information  to 
the  Field  Supervisor  at  the  address 
provided  in  the  ADDRESSES  section 
above;  (2)  You  may  comment 
electronically  via  the  Internet  to 
" fvi-lcbprabbit@rl . fws.gov" .  Please 
submit  e-mail  comments  as  an  ASCII 
file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  note  that  the  Internet  address 
will  be  closed  at  the  termination  of  the 
public  comment  period:  if  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  by  calling 
our  Upper  Columbia  Fish  and  Wildlife 
Office  at  590/891-6748:  and  (3)  You 
also  may  hand-deliver  comments  to  our 
Upper  Columbia  Fish  and  Wildlife 
Office  at  11103  East  Montgomery  Drive, 
Spokane,  Washington. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rule  making  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  la 
some  circumstances,  we  would 
withhold  from  the  rule  making  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
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for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

National  Environmental  Policy  Act 

We  have  dptermined  that 
environmental  assessments  and 
environmental  impact  statements,  as 
defined  in  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Papenvork  Reduction  Act  and  assigned 
Office  of  Management  and  Budget 
clearance  number  1018-0094.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  For  additional  information 
concerning  permit  and  associated 


requirements  for  endangered  species, 

see  50  CFR  17  21  and  17.22. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 

an  Executive  Order  (E.O.  13211)  on 
regulations  that  sigftificantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
rule  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

References  Cited 

A  complete  list  of  references  cited  in 

the  emergency  rule  to  list  the  Columbia 
Basin  distinct  population  segment  of  the 
pygmy  rabbit  as  endangered,  published 
concurrently  in  this  issue  of  the  Federal 
Register,  is  available  upon  request  hum 
the  LIpper  Columbia  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Christopher  Warren  of  the  Upper 
Columbia  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 

Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble 

to  the  empfgency  rule  listing  the 
Columbia  Basin  distinct  population 
segment  of  the  pygmy  rabbit  as 
endangered,  published  concurrently  in 
this  issue  of  the  Federal  Register,  we 
propose  to  amend  part  1"   subchapters 
of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

.Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-l.i44;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted. 

2.  In  §  17.11(h).  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  alphabetical  order  under 

MAMMALS: 


§17.11 
wildlife 

*         * 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Cntical 
habitat 


Special 
rules 


Mammals 


Rabbit  Columbia 
Basin  pygmy 


Brachylagus 
idahoensis 


USA  (Western 
contermirraus 
States) 


U.S  A  (WA— Doug- 
las Grant.  Lin- 
coln Adams  Ben- 
ton Counties) 


NA 


NA 


Dated;  November  21.  2001. 
Marshall  P.  |ones,  |r.. 
Acting  Director.  Fish  and  Wildlife  Service. 
IFRDoc.  01-29612  Filed  11-29-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

fl.D.  090701 F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea/Aleutian 
Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Reopening  of  scoping  and 
comment  period. 


SUMMARY:  NMFS  is  reopening  the 
scoping  and  comment  period  for  the 
Environmental  Impact  Statement  (EIS) 
on  the  Fisher,  Management  Plan  for 
Bering  Sea^  Aleutian  Islands  (BSAlj  King 
and  Tanner  Crabs  (FMP). 

DATES:  Written  comments  must  be 
received  b\  December  10.  2001. 

ADDRESSES:  Written  comments  on  issues 
Hod  alternatues  for  the  EIS  should  be 
sent  lu  Sue  Saheson.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries. 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
luneau.  .AK.  99802.  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building.  709 
West  9'*'  Street.  luneau.  AK.  99802. 
Comments  may  be  sent  via  facsimile 
(fax)  to  907-586-7557.  NMFS  will  not 
accept  comments  by  e-mail  or  Internet. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gretchen  Harrington.  (907)  586-7228  or 
♦'mail  gretc:hf'n.harrington@n()aa.gnv. 
SUPPLEMENTARY  INFORMATION:  NMFS 
published  in  the  Federal  Register  .t 

notice  of  intent  to  prepare  an  EIS  on  the 
BSAI  crab  FMP  that  announced  scoping 
meetings  and  requested  written  public; 
comments  (6h  FR  48410.  September  20. 
2001).  The  reason  for  undertaking  the 
analysis,  and  the  issues  to  be  analyzed, 
are  detailed  in  that  notice  of  intent  and 
not  repeated  here 

Scoping  for  the  EIS  began  on 
September  20,  2001   This  notice  reopens 
the  scoping  period  from  Movember  16  to 
December  10.  2001.  to  provide  the 
public  with  additional  time  to  submit 
written  comments.  NMFS  is  reopening 
the  sc:oping  period  at  the  request  of 
members  of  the  public.  No  further 
public  scoping  meetings  are  presently 
planned  or  anticipated 

Scoping  is  an  early  and  open  process 
for  determining  the  scope  of  issues  to  be 
addressed  and  for  i(ientifving  the 
significant  issues  related  to  the 


proposed  action.  A  principal  objective 
of  the  scoping  and  public  involvement 
process  is  to  identify  a  reasonable  range 
of  management  alternatives  that,  with 
adequate  analysis,  will  delineate  critical 
issues  and  provide  a  clear  basis  for 
distinguishing  among  those  alternatives 
and  selecting  a  preferred  alternative. 

NMFS  is  seeking  written  public 
comments  on  the  scope  of  issues  that 
should  be  addressed  in  the  EIS,  the 
range  of  alternatives  that  should  be 
considered  for  management  of  the  BSAI 
crab  fisheries,  and  on  the 
environmental,  social,  and  economic 
issues  to  be  considered  in  the  analysis. 

The  proposed  action  to  be  addressed 
in  the  EIS  is  the  rationalization  of  the 
BSAI  crab  fisheries.  An  EIS  is  necessarv' 
to  take  a  programmatic  look  at  the  FMP 
and  possible  alternatives  to  the  FMP  in 
light  of  proposed  programs  to 
rationalize  the  BSAI  crab  fisheries  The 
rationalization  programs  under 
consideration  will  result  in  substantial 
changes  to  many  of  the  current 
management  measures  and  possibly  the 


framework  of  the  FMP.  These 
programmatic  changes  may  significantly 
affect  the  environment 

Given  this  proposed  action,  the  scope 
of  the  EIS  will  be  a  programmatic 
review  of  the  FMP,  examining  all 
activities  addressing  the  conduct  of  the 
BSAI  crab  fisheries,  including 
components  of  proposed  rationalizatitjn 
programs  and  potential  changes  to  the 
management  of  the  fisheries  under  these 
programs.  The  scope  of  the  analysis  is 
intended  to  be  broad  enough  for  the 
North  Pacific  Fishery  Management 
Council  and  NMFS  to  make  an  informed 
decision  on  a  rationalization  program 
and  undertake  further  analysis  of  other 
changes  to  the  FMP  as  necessarv'  with 
the  implementation  of  these  programs. 

.Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  26,  2001. 
Jonathan  Kurland 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fisheries  Service. 
|FR  Doc.  01-29772  Filed  11-27-01;  3:39  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  o' 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations 
commitlee  meetings   agency  decisions  anc 
rulings  delegations  o*  authonty  filing  ot 
petitions  ana  applications  and  agency 
statements  of  organization  ano  functions  are 
examples  oi  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Doc.#TM-01-10) 

Notice  of  Program  Continuation 

AGENCY:  Agricultural  Marketing  Service, 

L"SDA. 

ACTION:  Notice  inviting  proposals  for 

fiscal  year  (FY)  2002  grant  funds  under 
the  federal-state  marketing  improvement 
program. 

SUMMARY:  Notice  is  hereby  given  that 

the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  Si. 347,000  in  the  Federal 
budget  for  FY  2002   Funds  remain 
available  for  this  program   States 
interested  in  obtaining  funds  under  the 
program  are  invited  to  submit  Proposals. 
While  only  State  Departments  of 
Agriculture  or  other  appropriate  State 
Agencies  are  eligible  to  apply  for  funds. 
State  Agencies  are  encouraged  to 
involve  industry  groups  and 
community-based  organizations  m  the 
development  of  proposals  and  the 
conduct  of  projects. 
DATES:  Funds  will  be  allocated  on  the 
basis  of  one  round  of  consideration 
Proposals  will  be  accepted  through 
February  15.  2002 

ADDRESSES:  Proposals  may  be  sent  to: 
FSMIP  Staff,  Transportation  and 
Marketing  Programs.  Agricultural 
Marketing  Service  (AMS).  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue.  S\V,  Room  4009 
South  Building,  Washington,  DC  20250 
FOR  FURTHER  INFORMATION  CONTACT: 
lanise  Zvgmont,  FSMIP  Staff  Officer, 
(202)  720-2704, 

SUPPLEMENTARY  INFORMATION:  FSMIP  is 
authorized  under  section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq  ].  The  program  is  a 
matching  fund  program  designed  to 
assist  State  Departments  of  Agriculture 
or  other  appropriate  State  agencies  in 


conducting  studies  or  developmg 
innovative  approaches  related  to  the 
marketing  of  agricultural  products. 
Other  organizations  interested  in 
participating  in  this  program  should 
contact  their  State  Department  of 
Agriculture's  Marketing  Division  to 
discuss  their  proposal 

Proposals  are  submitted  by  the  State 
Agency  and  must  be  accompanied  bv  a 
completed  Standard  Form  (SF)— 424 
with  SF-424A  attached.  FSMIP  hinds 
may  not  be  used  for  advertising  or.  with 
limited  exceptions,  for  the  purchase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State  Department 
of  Agriculture  or  the  above  AMS 
contact. 

Starting  with  FY  2002.  FSMIP  hinds 
will  be  allocated  on  the  basis  of  only 
one  round  of  competition.  In  previous 
years,  FSMIP  grants  were  allocated  on 
the  basis  of  two  rounds.  Moving  to  one 
round  will  enable  FSMIP  staff  to  give 
more  attention  to  project  oversight, 
ongoing  consultation  with  researchers, 
and  wider  dissemination  of  research 
results.  The  change  should  result  in 
more  efficient  management  of  FSMIP 
projects  at  both  the  State  and  Federal 
levels 

Funds  can  be  requested  for  a  wide 
range  of  marketing  research  and 
marketing  service  activities,  including 
projects  aimed  at: 

(1)  Developing  and  testing  new  or 
more  efficient  methods  of  processing, 
packaging,  handling,  storing, 
transporting,  and  distributing  food  and 
other  agricultural  products. 

(2)  Assessing  customer  response  to 
new  or  alternative  agricultural  products 
or  marketing  services  and  evaluating 
potential  opportunities  for  U.S. 
producers,  processors  and  other 
agribusinesses,  in  both  domestic  and 
international  markets;  and. 

(3)  Identif\-ing  problems  and 
impediments  in  existing  channels  of 
trade  between  producers  and  consumers 
of  agricultural  products  and  devising 
improved  marketing  practices,  facilities 
or  systems  to  address  such  problems 

While  all  proposals  which  fall  within 
the  FSMIP  guidelines  will  be 
considered.  States  are  encouraged  to 
submit  proposals  that  have  regional  or 
national  significance,  and  that  foster 
innovation  in  the  following  arenas 

(1)  Global  Economy — preparing  I"  S 
producers  to  market  profitably  in  a 
rapidly  changing  global  environment 


where  96  percent  of  the  world's 
consumers  reside  outside  the  United 
States; 

(2)  Consumer-Driven  Agriculture — 
responding  to  consimier  concerns  about 
health  and  food  safety:  developing  new 
products  that  address  the  needs  of  the 
mobile,  time-pressed  consumer;  and 
studying  the  uses  and  value  to 
consumers  of  food  labeling  and 
packaging  alternatives; 

(3)  Agricultural  Diversity — identifying 
niche  market  opportunities:  exploring 
new  markets  for  agricultural  products, 
such  as  for  industrial  and  nutraceutical 
applications;  developing  value-added 
products  that  meet  consumer  needs 
while  enabling  producers  to  retain  a 
larger  share  of  the  food  dollar:  and 
developing  marketing  tools  and 
strategies  that  will  foster  long  term 
sustainability  of  the  environment  and 
viable  rural  communities:  and 

(4)  Technical  Innovation — exploring 
ways  improve  food  safety  and  reduce 
the  threat  of  plant  and  animal  diseases 
in  marketing  channels  such  as  through 
improved  handling  and  packaging;  and 
fostering  wavs  to  transport  and 
distribute  food  and  agricultural 
products  more  efficientlv  both 
domestically  and  overseas. 

Copies  of  the  FSMIP  guidelines  mav 
be  obtained  h\  ccjntacting  the  person 
listed  as  the  c:ontact  for  further 
information   FS.MIP  is  listed  in  the 

Catalog  of  Federal  Domestic 
Assistance"  under  number  10  15^  and 
subject  agencies  must  adhere  to  Title  \'I 
of  the  Civil  Rights  Act  of  1964.  which 
bars  discrimination  in  all  Federally 
assisted  programs. 

Authonty:  7  L'.S.C.  1621-1627. 

Dated:  November  20,  2001. 

A. J.  Yates. 

Administrator.  Agricultural  Marketing 
Service 

FK  Doc  01-29703  Filed  11-29-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  01-108-1] 

Public  Meeting;  Veterinary  Biologies 

AGENCY:  AnimaJ  and  Plant  Health 
Inspection  Service.  USDA. 
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ACTION:  Advance  notice  of  public 
mepting  and  request  for  suggested 
agenda  topics. 


SUMMARY:  Wf  are  issuing  this  notice  to 
inform  producers  and  users  of 
veterinary  biological  products  and  other 
interested  individuals  that  we  will  be 
holding  our  11th  annual  public  meeting 
to  discuss  regulatiKV  and  policy  issues 
related  to  the  manufacture,  distribution, 
and  use  of  veterinary  biological 
products  We  are  planning  the  meeting 
agenda  and  are  requesting  suggestions 
for  topics  of  general  interest  to 
produc:ers  and  other  interested 
individuals. 

DATES:  The  public  meeting  will  be  held 
from  Tuesday.  April  2.  through 
Thursday.  April  4.  2002.  from  8  a.m.  to 
approximately  5  p.m.  on  Tuesday  and 
VVednesday.  and  from  8  a.m.  to 
approximateh  noon  on  Thursday. 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center.  Iowa  State 
University,  Ames.  lA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  agenda  topics, 
contact  Mr.  Steven  .\  Karli,  Director, 
Center  for  Veterinary  Biologies,  VS, 
.•\PHIS,  510  South  17th  Street,  Suite 
104.  Ames,  lA  50010-8197;  phone  (515) 
2:52-5785;  fax  (515)  232-7120;  or  e-mail 
CVB@ciphis  usda.gov.  For  registration 
information,  contact  Ms.  Kay  Wessman 
at  the  same  address  and  fax  number; 
phone  (515)  2.32-5785  extension  127;  or 
e-mail  kavwessman^oph is. uscia.gov. 
SUPPLEMENTARY  INFORMATION:  Since 
1989,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  held  10 
public  meetings  in  Ames,  I  A,  on 
veterinary  biologies.  The  meetings 
provide  an  opportunity  for  the  exchange 
of  information  among  .APHIS 
representatives,  producers  and  users  of 
veterinary  biological  products,  and 
other  interested  individuals  .\PH1S  is 
planning  the  agenda  for  the  1 1th  annual 
public  meeting,  which  will  be  held 
.\pril  2  through  4.  2002. 

The  agenda  for  the  meeting  is  not  yet 
complete  The  theme  for  this  year's 
public  meeting  is  emergency  animal 
health  management.  The  goal  of  this 
years  public  meeting  is  to  address 
issues  related  to  the  management  of 
diseases  that  currently  affect  or  have  the 
potential  to  affect  animal  populations  in 
the  I'nited  States.  The  agenda  may 
include,  but  will  not  be  limited  to. 
discussions  on;  (1)  Diagnostics  and 
vaccines — their  role  in  foreign  animal 
disease  control;  (2)  Veterinary  Services 
safeguarding  review;  (3)  biosecuritv  and 
response  acti\'ities;  (4)  animal  care;  and 
(5)  international  harmonization.  In 


addition,  many  information  stations  will 
be  available  for  the  dissemination  of 
information  on  APHIS'  veterinary 
biologies  program. 

Beiore  finalizing  the  agenda,  APHIS  is 
seeking  suggestions  for  additional 
meeting  topics  from  the  interested 
public.  We  would  also  like  to  invite 
interested  individuals  to  use  this 
meeting  to  present  their  ideas  and 
suggestions  concerning  the  licensing, 
manufacturing,  testing,  and  distribution 
of  veterinary  biologies. 

Please  submit  suggested  meeting 
topics  and  proposed  presentation  titles 
to  either  of  the  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  on  or 
before  December  21,  2001.  For  proposed 
presentations,  please  include  the 
name(s)  of  the  presenter(s)  and  the 
approximate  amount  of  time  that  will  be 
needed  for  each  presentation. 

After  the  agenda  is  finalized,  APHIS 
will  announce  the  agenda  topics  in  the 
Federal  Register. 

Done  in  Washington,  DC,  this  27th  day  of 
November.  2001. 

W   Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Irspection  Service. 

(FR  Doc.  01-29725  Filed  11-29-01:  8:45  am] 

BH.UNG  OOOE  3410^34-U 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Infomnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Report  of  Coupon 
Issuance  and  Commodity  Distribution 
for  Disaster  Relief 

AGENCY:  Food  and  Nutrition  Service, 

USDA 

ACTION:  Notice, 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is 
an  extension  of  a  collection  currently 
approved  for  the  Food  Stamp  Program 
and  the  Food  Distribution  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  January  29,  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Alan  Rich,  Program 
Reports,  Analysis  and  Monitoring 
Branch,  Budget  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate,  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Rich,  (703)  305-21 13. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Coupon  Issuance  and 
Commodity  Distribution  for  Disaster 
Relief. 

OMB  Xumber:  0584-0037. 

Expiration  Date:  December  31,  2001. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Food  distribution  in  disaster 
situations  is  authorized  under  section 
32  of  the  Act  of  August  24,  1935  (7 
U.S.C.  612c);  section  416  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1431); 
section  709  of  the  Food  and  Agriculture 
Act  of  1965  (7  U.S.C.  1446a-l);  section 
4(a)  of  the  Agriculture  and  Consumer 
Protection  Act  of  1973  (7  U.S.C.  612c 
note);  and  by  sections  412  and  413  of 
the  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5179,  5180). 
Program  implementing  regulations  are 
contained  in  7  CFR  part  250.  In 
accordance  with  section  250.43(f), 
distributing  agencies  shall  provide  a 
summary  report  to  the  agency  within  45 
days  following  termination  of  the 
disaster  assistance. 

Respondents:  State  agencies  that 
administer  USDA  disaster  relief 
activities. 

Number  of  Respondents:  55. 

Estimated  \umber  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  1.82  responses  per  State 
agency  per  year. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  25  minutes  per 
respondent  for  each  submission. 

Estimated  Total  Annual  Burden  on 
Respondents:  97  hours. 
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Dated  November  20,  2001. 
George  A,  Braley, 

Acting  Administrator,  Food  and  Nutrition 

Service. 

IFR  Doc.  01-29708  Filed  11-29-01:  8:45  am] 

BILUNG  CODE  3410-3<MJ 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Land  and  Resource  Management  Plan 
Revision  Schedule 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  As  required  by  the  Land  and 
Resource  Management  Planning  Rule 
adopted  in  November  2000.  the  Chief  of 
the  Forest  Service  has  developed  a  Plan 
Revision  Schedule  for  National  Forest 
System  units  that  have  not  completed 
revisions  of  their  plans.  This  notice  sets 
out  the  schedule  and  an  explanation  of 
some  of  the  factors  that  affected 
scheduling  decisions. 
ADDRESSES:  Questions  about  the 
revision  schedule  can  be  sent  to  the 
Director,  Ecosystem  Management 
Coordination  Staff  (3CEN  Yates),  Forest 
Ser\ice,  USDA,  PO  Box  96090, 
Washington,  DC  20090-6090 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Liu.  Planning  Staff.  EMC.  (202) 
205-1329.  or  via  email  at  khu<afs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
Chiefs  Land  and  Resource  Management 
Plan  (LRMP)  Revision  Schedule  sets 
priorities  for  plan  revisions  based  on 
several  considerations.  Those  National 
Forest  System  (NFS)  units  facing  a 
multitude  of  ecological  and  social 
concerns  such  as  impaiied  waters, 
imperiled  species,  fire  risk,  forest 
health,  undue  human  pressure,  or 
persistent  poverty  were  considered  as 
high  priorities  for  revision  Although 
the  National  Forest  Management  Act 
requires  LRMPs  to  be  revised  at  least 
every  15  years,  funding  and  staffing 
shortages  have  prevented  many  National 
Forests  and  Grasslands  from 
undertaking  and  completing  plan 
revisions.  In  an  effort  to  further  reduce 
departures  from  the  15-year 
requirement,  the  schedule  also  gives 
priority  to  scheduling  plan  revisions 
that  have  not  met  the  15-year  revision 
requirement,  NFS  units  with  recent 
significant  amendments  without  the 
issues  identified  previously  were 
considered  as  low  priorities  for  revision 
There  was  also  an  attempt  to  group  NFS 
units  with  similar  ecological,  social,  and 
economic  settings  to  improve  planning 


efficiency  and,  thereby,  reduce  planning 

costs 

The  three  tables  at  the  end  of  this 
document  display  the  National  LRMP 
Revision  Schedule  for  each  unit  of  the 
National  Forest  System.  Table  1  lists 
anticipated  start  dates  for  new  plan 
revisions  Table  2  lists  plan  revisions 
already  underway  The  lists  in  Tables  1 
and  2  are  not  organized  by  Region  but 
are  listed  sequentially  in  order  of  the 
revision  initiation  date  Table  3  lists 
plan  revisions  completed  as  of 
November  1.  2001. 

Publication  of  this  schedule  does  not 

constitute  an  initiation  of  a  plan 
revision  process  for  any  NFS  unit.  In 
addition,  this  notice  and  publication  of 
the  schedule  does  not.  in  itself, 
constitute  an  action  subject  to  the  NEPA 
procedures  of  40  CFR  parts  1500-1508 
or  Forest  Senice  Handbook  1909  15. 
Finally,  the  Revision  Schedule  will  be 
revised  as  needed  to  account  for  new 
information  and  changed  conditions. 
Future  changes  to  the  schedule  will  be 
posted  on  the  Forest  Service  Ecosystem 
Management  Coordination  staff  website 
at  ^\^M^  fs.fed.us/emc. 

Dated:  November  21.  2001. 
Dale  N.  Bosworth, 

Chief 


Table  1. — Forest  Plans  Needing  Revision 


Region 

State 

Administrative  unit 

Required 

revision 

date 

Revision 

initiation 

date 

Revision 

completion 

date 

R-1   

MT 

UT 

UT 

UT 

AR 

AR 

MO 

OH 

WV 

ID 

ID 

MT 

NV 

WA 

WA 

WA 

Ml 

Ml 

Ml 

PA 

MT 

MT 

WY 

UT 

CA 

CA 

CA 

OR 

OR 

OR 

KY 

MT 

Lolo  National  Forest  

2001 
2001 
2001 
2001 
2001 
2001 
2001 
2003 
2001 
2002 
2002 
2002 
2001 
2003 
2004 
2005 
2001 
2001 
2001 
2001 
2002 
2002 
2001 
2001 
2003 
2003 
2007 
2005 
2005 
2005 
NA 
2001 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2004 
2004 
2004 
2004 
2004 
2004 
2004 
2004 
2004 
2004 
2004 
2005 

2006 

R^  

Dixie  National  Forest 

2006 

R-4  

Fishlake  National  Forest  

2006 

R-4  

Manti-LaSal  National  Forest  

2006 

R-8  

Ouachita  National  Forest     

2006 

R-8  

OzarV-St   Francis  National  Forest  

2006 

R-9  

Mark  Twain  National  Forest       ^ 

2006 

R-9  

Wayne  National  Forest     

2006 

R-9  

Monongatiela  National  Forest  

2006 

R-1   

Clearwater  National  Forest  

2007 

R-1   

Nez  Perce  National  Forest 

2007 

R-1   

Bitterroot  National  Forest  

2007 

R-4  

Humtx>lc}t-Toiyabe  National  Forest  

2007 

R-6  

Colville  National  Forest     

2007 

R-6  

Okanogan  National  Forest  

2007 

R-6  

Wenatctiee  National  Forest  

2007 

R-9  

R-9  

Hiawattia  National  Forest  

Huron-Manistee  National  Forest  , 

2007 
2007 

R-9  

Ottawa  National  Forest    

2007 

R-9  

Allegheny  National  Forest  

2007 

R-1   

Custer  National  Forest    

2008 

R-1   

Gallatin  National  Forest    

2008 

R-2  

Shoshone  National  Forest  „ 

2008 

R-4  

Ashley  National  Forest 

2008 

R-5  

Inyo  National  Forest  

2008 

R-5  

Sequoia  National  Forest  

2008 

R-5  

Sierra  National  Forest  

2008 

R-6  

Malheur  National  Forest 

2008 

R-6  

Umatilla  National  Forest    

2006 

R-6  

Wallowa-Whitman  National  Forest                   

2008 

R-8  

Land  Between  the  Lakes  National  Forest  inew  plan)  

2008 

R-1  

Helena  National  Forest     „ 

2009 
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Table  1.— Forest  Plans  Needing  Revision— Continued 


Region 

State 

Administrative  unit 

Required 

revision 

date 

Revision 

initiation 

date 

Revision 

completion 

date 

R-1    

MT 
AZ 
AZ 
AZ 

ID 

WY 

MS 

NC 

NC 

A2 

AZ 

AZ 

AZ 

AZ 

NM 

NM 

NM 

CA 

CA 

CA 

OR 

OR 

NM 

NM 

NM 

CA 

CA 

CA 

CA 

OR 

OR 

OR 

OR 

OR 

WA 

CA 

CA 

CA 

CA 

OR 

OR 

OR 

WA 

WA 

Lewis  &  Clark  National  Forest    

2001 
2001 
2003 
2000 
2002 
2005 
2000 
2002 
2001 
2002 
2002 
2003 
2002 
2000 
2000 
2001 
2001 
2008 
2006 
2003 
2004 
2005 
2001 
2000 
2002 
2004 
2003 
2006 
2005 
2005 
2004 
2005 
2004 
2005 
2005 
2010 
2010 
2010 
2010 
2005 
2005 
2005 
2005 
2005 

2005  ' 

2005 

2005 

2005 

2005 

2005 

2005 

2005 

2005 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2006 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2007 

2008 

2008 

2008 

2008 

2008 

2008 

2008 

2008 

2008 

2009 

R-3 

Coronado  National  Forest 
Kaibab  National  Forest  ( North  Kai 
Tonto  National  Forest  (Except  tMe 
Salmon-Chailis  National  Forest 
Bndger-Teton  National  Forest 
National  Forests  m  Mississippi 
Nantahala-Pisgah  National  Forest 

Uwharne  National  Forest    

Apacne-Sitgreaves  National  Fores 

Coconino  National  Forest     

Kaibab  lExceot  the  North  Kaibab 

Prescott  National  Forest    

Tonto  National  Forest  (Payson  Ra 
Cibola  National  Forest  (Magdalen 
Gila  National  Forest    

2009 

R-3 

bab  Ranger  District  Only) 

2009 

R-3 

Payson  Ranger  District) 

2009 

R^ 

2009 

R-i       , 

2009 

R-8 

2009 

R-8 

2009 

R-8 

2009 

R-3 

It  

2010 

R-3 

2010 

R-3 
R-3 
R-3 

Ranger  District)  

nger  District  Only)  

2010 
2010 
2010 

R-3 
R-3 

a  Ranger  District  Only)  

2010 
2010 

R-3 

Lincoln  National  Forest  

2010 

R-5 

Lassen  National  Forest  

2010 

R-5 

Modoc  National  Forest 

2010 

R-5 

Plumas  National  Forest 

2010 

R-6 

R-6 

Fremont  National  Forest , 

Winema  National  Forest   i 

2010 
2010 

R-3 

Carson  Nationai  Forest  ! 

2011 

R-3 

Cibola  National  Forest  (Except  Mi 
Santa  Fe  National  Forest  

igdalena  Ranger  District) 

2011 

R-3 

2011 

R-5 

Eldorado  National  Forest  

2011 

R-5 

Lake  Tahoe  Basin  Management  I 

Stanislaus  Nationa'  Forest  

nit  

2011 

R-5 

2011 

R-5 

Tahoe  National  Forest     

2011 

R-6 

Deschutes  National  Forest 

2011 

R-6 

Ochoco  National  Forest  

2011 

R-€ 

Rogue  River  National  Forest  

2011 

R-6 

Siskiyou  National  Forest  

201 1 

R-€ 

Umpqua  National  Forest    

2011 

R-6 

Gitlord  Pinchot  National  Forest  ... 

2011 

R-5 

Klamath  National  Forest   

2012 

R-5 

Mendocino  National  Forest  

2012 

R-5 

Shasta-Tnnity  National  Forest  .... 

2012 

R-5 

Six  Rivers  National  Forest  

2012 

R-6 

Mt   Hood  National  Forest  

2012 

R-6 

Siuslaw  National  Forest     

2012 

R-6 

Willamette  National  Forest 

2012 

R-6 

Mt   Baker-Snoquaimie  National  Fc 
Olympic  National  Forest 

)rest 

2012 

R-6  

2012 

Table  2.— Plan  Revisions  Already  Underway 


R-10 

AK 

R-1 

ND 

R-2 

CO 

R-2 

NE 

R-2 

WY 

R-8 

NC 

R-8 

AL 

R-2 

WY 

R-^ 

ID 

R^ 

ID 

R-^ 

ID 

R-4 

ID 

R-» 

UT 

R-1 

UT 

R-a 

GA 

R-8 

KY 

R-8 

SC 

R-B 

TN 

R-8 

VA 

Chugach  National  Forest     

Dakota  Praine  National  Grasslands 

White  River  National  Forest       ...J 

Nebraska  National  Forest  .! 

Thunder  Basin  National  Grasslands  

Croatan  National  Forest  

National  Forests  m  Alabama      

Medicine  Bow  National  Forest  (Except  Thunder  Basin  National  Grasslands) 

Boise  National  Forest  

Caribou  National  Forest    

Payette  National  Forest   

Sawtooth  National  Forest 

Uinta  National  Forest 

Wasatch-Cache  National  Forest  

Chattahoochee-Oconee  National  Forest  

Daniel  Boone  National  Forest    

Francis  Marion-Sumter  National  Forest  (Sumter  Only)  

Cherokee  National  Forest  

George  Washington-Jetterson  National  Forest  (Jefferson  Only) 


Required 

Revision 

Revision 

revision 

initiation 

completion 

date 

date 

date 

1999 

1997 

2002 

na 

1997 

2002 

1999 

1997 

2002 

1999 

1997 

2002 

2000 

1997 

2002 

2001 

1996 

2002 

2001 

1996 

2003 

2000 

1999 

2004 

2005 

1998 

2002 

2000 

1999 

2002 

2003 

1998 

2002 

2002 

1999 

2002 

1999 

1999 

2002 

2000 

1999 

2002 

2000 

1996  1 

2003 

2000 

1996  ' 

2003 

2000 

1996 

2003 

2001 

1996 

2003 

2000 

1996 

2003 
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Region 


Table  2.— Plan  Revisions  Already  Underway— Continued 


State 


R-9  

Wl 

R-1   

MT 

R-9  

MN 

R-9  

MN 

R-9  

IL 

R-2  

CO 

R-2  

CO 

R-2  

WY 

R-2  

CO 

R-9  

IL 

R-9  

IN 

R-9  

NH 

R-5  

CA 

R-5  

CA 

R-5  

CA 

R-5  

CA 

R-1   

ID 

R-1   

MT 

R-1   

MT 

R-9  

VT 

Region 


Administrative  unit 


Chequamegon-Nicolet  National  Forest 

Kootenai  National  Forest    

Chippewa  National  Forest 

Supenor  National  Forest  

Midewin  National  Tallgrass  Prame  (New  Plan) 
Grand  Mesa-Uncompahgre-Gunmson  National  Forest 

San  Juan  National  Forest  

Bighorn  National  Forest     

Pike-San  Isabel  National  Forest  

Shawnee  National  Forest    

Hoosier  National  Fores!      

White  Mountain  National  Forest 

Angeles  National  Forest       

Cleveland  National  Fcest  

Los  Padres  National  Forest  

San  Bernardino  National  Forest  -. 

Idaho  Panhandle  National  Forest  

Beaverhead- Deenodge  National  Forest  

Flathead  National  Forest 

Green  Mountain  and  Finger  Lakes  National  Forest  .... 


Required 

revision 

date 


Revision 

initiation 

date 


2001 
2002 
2001 
2001 

NA 
1998 
1998 
2000 
1999 
2001 
2000 
2001 
2002 
2001 
2003 
2004 
2002  I 
2001  I 
2001 
2002 


1996 
1996 
1997 
1997 
1998 
1999 
1999 
1999 
1999 
2000 
20OC1 
2000 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


Table  3.— Plan  Revisions  Completed  as  of  November  1 .  2001 


State 


Administrative  unit 


Required 

revision 

date 


Revision 

completion 

date 


2003 
2004 
2003 
2003 
2002 
2004 
2004 
2004 
2005 
2004 
2004 
2004 
2005 
2005 
2005 
2005 
2005 
2005 
2005 
2005 


Revision 

initiation 

date 


Revision 

completion 

date 


R-2  CO 

R-2  CO 

R-2  CO 

R-2  SD 

R-4  ID 

R-8  FL 

R-8  I  LA 

R-8  PR 

R-8  SC 

R-8  TX 

R-8   VA 

R-10   AK 


Araphaho-Roosevelt  Nationa'  forest  

Rio  Grande  National  Forest  ' 

Routt  National  Forest 

Black  Hills  National  Forest  '^""''"""'"'^^'^^. 

Targhee  National  Forest     

National  Forests  in  Flonda  

Kisatchie  National  Forest    .'."""."."".""" 

Canbbean  National  Forest 

Francis  Manon-Sumter  National  Forest  1  Francis  Marion  Only) '. 

National  Forests  and  Grasslands  m  Texas  

George  Washington- Jefferson  National  Forest  (George  Washington  Only) 
Tongass  National  Forest 


1998 

1997 
1998 
1997 
1997 
1999 
1999 
1997 
1996 
1996 
1993 
1997 


IFR  Doc.  01-29780  Filed  11-29-01;  8:45  am] 

BILLING  CODE  3410-1 1-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely- 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
himished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  31,  2001. 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  .^re  Blind  or  Severely 
Disabled,  [efferson  Plaza  2,  Suite  10800. 
1421  lefferson  Davis  Highwav, 
.■\rlington.  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sher\-1  D.  Kennerly  '703:  603-7  740 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  tn  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2  3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  or  ser\'ice 
will  be  required  to  procure  the 
commodities  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 


I  certify-  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  nf  small  entities. 
The  maior  fautors  >  unsidered  for  this 
certifir.dtion  were 

1  The  action  will  nut  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  thf 
commodities  and  sprvicv  to  the 
Government, 

2  The  ar:tion  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3,  There  are  no  known  regulatory 
alternatives  which  would  arromplish 
the  objectives  of  the  lavits-Wagner- 
(3'Day  Act  (41  U.S.C.  46--18c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List  Comments  on  this 
certification  are  invited  Commenters 
should  identify  the  statement(s) 
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underlying  the  certification  on  which 
thev  are  providing  additional 
information, 

The  following  commodities  and 
service  are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed; 

Commodities 

Stand.  Offifc  Machine 

7110-00-601-1835 

7110-00-601-1849 

71U)-01-1:j5-1563 

\P.-\:  Kn-ix  C;ouniv  .\RC  Knoxville, 

Tennessee 
GOVERNMENT  AGENCY:  GSA/Nalional 

Furniture  Center  for  Zones  2  and  3 
Undershirt.  Mans.  Brown 
8420-01-112-1472 
H4JO-01-112-1473 
8420-01-112-1474 
8420-01-112-1475 
8420-01-112-1476 
8420-01-112-1477 
8420-01-112-1478 
8420-01-112-1479 
(Additional  500.000  shirts/increase  from 
1.600,000  to  2.100.000) 
NP.^:  The  Arkansas  Lighthouse  for  the  Blind 

Little  Rock.  Arkansas 
r;OVERNMENT  AGENCY.  Defense  Supply 
Center  Philadelphia  Cleaner.  Tobacco 
Pipe 
9920-00-292-9946 
NPA;  Rochester  Psychialric  Center  Rochester. 

New  York 
GOVERNMENT  AGENCY:  GSA/lndustrial 
Products  Contracting  Division 

Senice 

Food  Service  Attendant.  174th  FW/LGC, 

NYANG.  Hancock  Field,  6001  E  Malloy 

Road.  Syracu.se,  NY 
NPA:  Oswego  Industries.  Inc.  Fulton.  New 

York 
GOVERNMENT  AGENCY:  New  York  Air 

National  Guard 

Sheryl  D.  Kennerly, 

Dirpclor.  Information  Management. 
FK  D(«    01-29782  Filed  1 1-29-01;  8:45  ami 
BILLING  COOe  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agency  InfoiTnation  Collection 
Activities;  Proposed  Information 
Collection;  Comment  Request 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  collection.  Comment 
request  for  renewal  of  existing 
information  collection  instruments 
(Committee  Form  401  and  Committee 
Form  402). 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 


Disabled  is  inviting  public  comment  on 
the  proposed  collection  of  information. 
Under  the  Paperwork  Reduction  Act  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  the  initial 
certification  of  nonprofit  agencies 
serv  ing  people  who  are  blind  or  who 
have  other  severe  disabilities 
(Committee  Forms  401  and  402).  The 
Committee  is  particularly  interested  in 
comments  that  help  the  agency  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
DATES:  Submit  comments  on  or  before 
January  29,  2002. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  proposed  information 
collection  instruments  should  be 
submitted  to:  Janet  Yandik.  Information 
Management  Specialist,  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled,  Jefferson  Plaza  2, 
Suite  10800,  1421  Jefferson  Davis 
Highway,  .\rlington.  VA  22202-3259;  e- 
mail:  ivandik@jwod.gov;  phone:  (703) 
603-7746, fax  (703)  603-0655. 
FOR  FURTHER  INFORMATION  CONTACT: 
Same  as  above 

SUPPLEMENTARY  INFORMATION:  The 
Ciommittee  has  two  initial  certification 
forms,  one  for  nonprofit  agencies 
serving  people  who  are  blind  and  one 
for  nonprofit  agencies  primarily  serving 
people  who  have  other  severe 
disabilities.  The  information  included 
on  the  forms  is  required  to  ensure  that 
nonprofit  agencies  requesting  to 
participate  in  the  Committee's  program 
continue  to  meet  the  requirements  of  41 
use  46-48C. 

Title:  Initial  Certification — Qualified 
Nonprofit  Agency  Serving  People  Who 
Are  Blind,  Committee  Form  401. 

UMB  Xumber:  3037-0004. 

Agency  Number:  3037. 


Frequency:  1  time. 

Affected  Public:  Nonprofit  agencies 
serving  people  who  are  blind  seeking  to 
participate  in  the  Javits-Wagner-O'Day 
(J\VOD)  program. 

Number  of  Respondents:  5. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  5. 

Total  Annual  costs:  SO. 

Title:  Initial  Certification — Qualified 
Nonprofit  Agency  Serving  People  Who 
Are  Severely  Disabled.  Committee  Form 
402. 

OMB  Number:  3037-0003. 

Agency  Number:  3037. 

Frequency:  1  time. 

Affected  Public:  Nonprofit  agencies 
serving  people  who  are  severely 
disabled  seeking  to  participate  in  the 
JWOD  program. 

Number  of  Respondents:  50 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  for  50. 

Total  Annual  costs:  $0. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Dcic.  01-29784  Filed  11-29-01;  8:45  am] 

BtLUNG  COOE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Acklition; 
Correction 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 

SUMMARY:  In  the  document  appearing  on 
page  57703.  FR  Doc.  01-28751.  in  the 
issue  of  November  16,  2001,  in  the 
second  column  the  Committee 
published  a  notice  of  proposed  addition 
to  the  Procurement  List  of.  among  other 
things,  Janitorial/Custodial.  Naval  Sea 
Systems  Command  (NAVSEA)  Building, 
Washington  Navy  Yard.  DC.  This  notice 
is  amended  to  include  additional 
Buildings. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  31,  2001 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
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purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.  If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  ser\'ice  will  be  required 
to  procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatorv 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46^8c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Service 

janitorial/Custodial 

Naval  Sea  Systems  Command  (NAVSEA) 
Buildings  22,  28.  104.  176.  197,  201,  213  and 

214 
Washington  Navy  Yard.  DC 
NPA:  Melwood  Horticultural  Training 

Center,  Upper  Marlboro.  Marxiand. 
Government  Agency:  Department  of  the 

Navy/NAVSEA. 

Sheryl  D.  Kennerly, 

Director.  Information  Mauagement. 

(FR  Doc  01-29783  Filed  \\-29-0\,  8:45  ami 

BILUNG  CODC  6353-01 -P 


UNITED  STATES  COMMISSION  ON 
CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  Ll.S,  Commission  on  Civil 

Rights 

DATE  AND  TIME:  Fridav.  December  7, 

2001.9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights. 

624  Ninth  Street.  NW..  Room  540. 

Washington,  DC  20425. 


STATUS: 

Agenda 

I  Approval  of  Agenda 

II  .Approval  of  Minutes  of  November  9. 
2001  Meeting 

III.  -Announcements 

IV".  Staff  Director's  Report 

V.  State  Advisor\-  Committee 
Appointments  for  Alaska.  California. 
Iowa,  Mississippi,  New  Jersev. 
Nevada,  North  Carolina.  Pennsylvania 
(interim).  South  Carolina.  Vermont, 
and  Washington 

VI.  Program  Planning 
VII  Future  .Agenda  Items 

Michael  L.  Foreman, 

.'Kcting  Deputy  General  Counsel. 

(FR  Doc.  01-29853  Filed  11-28-01:  1:00  pm] 

BILUNG  COOE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  112601B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFSj.  National  Oceanic  and 
Atmospheric  Administration  (NGA.M, 
Commerce 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery- 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee  in 
December  2001.  Recommendations  from 
the  Committee  will  be  brought  to  the 
full  Council  for  forma!  consideration 
and  action,  if  appropriate 
DATES:  The  meeting  will  held  on 
Monday.  December  17,  2001,  at  9:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn.  31  Hampshire  Street. 
Mansfield.  MA  02048.  telephone:  508- 
339-2200 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street,  \pwbur\port.  MA  01950 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Extx-utive  Director.  New 
England  Fisherv  Management  Council. 
978-465-0492 

SUPPLEMENTARY  INFORMATION:  The 
Groundfish  (Oversight  Committee  will 
review  the  draft  Framework  Adjustment 
36  to  the  Northeast  Multispecies  Fishers 
Management  Plan  (FMP),  including  the 
Draft  Supplemental  Environmental 
Impact  Statement  (DSEIS).  Management 
measures  in  Framework  36  are  designed 


to  reduce  fishing  mortality  for 
groundfish  stocks  consistent  with 
.Amendment  7  to  the  FMP.  reduce 
regulatory  discards  of  Gulf  of  Maine 
cod,  extend  or  revise  the  Western  Gulf 
of  Maine  closed  area,  provide  access  to 
Closed  Area  II  to  target  vellowtail 
flounder,  expand  the  authorized  area  for 
the  northern  shrimp  fishery,  allow 
access  to  groundfish  closed  areas  bv 
tuna  purse  seine  vessels,  and  increase 
the  trip  limit  for  the  Cultivator  Shoals 
whiting  fishery.  Fishing  mortality  must 
be  reduced  for  Gulf  of  Maine  and 
Georges  Bank  cod  to  meet  the  objectives 
of  the  FMP  Most  of  the  measures  in  the 
framework  target  these  reductions 
Measures  under  consideration  include 
(but  are  not  limited  to)  changes  in 
seasonal  and  year  round  closed  areas, 
increases  in  mesh  size,  restrictions  on 
the  deployment  or  use  of  gear,  changes 
in  trip  limits,  reductions  in  days-at-sea 
or  restrictions  on  the  use  of  davs-at-sea. 
and  modifications  to  gear  to  reduce 
bycatch  of  cod  Regulator\-  changes  are 
also  being  considered  for  the 
recreational  fishery,  including  increases 
in  mirumum  size  limits  for  cod, 
restrictions  on  access  to  closed  areas, 
and  area  closures  for  recreational 
fishers  The  Groundfish  Oversight 
Committee  will  review  the  draft 
framework  document  and  analysis  of 
impacts,  and  may  identify  a  preferred 
alternative.  The  recommendations  of  the 
Committee  will  be  considered  bv  the 
full  Council  at  a  meeting  on  December 
19.2001   After  the  draft  framework  and 
DSEIS  IS  approved  by  the  Council,  it 
will  be  available  for  public  review  and 
comment  prior  to  the  final  selection  of 
management  measures  in  March  2002. 
.After  completing  review  of  the  draft 
Framework  36.  the  Committee  will  meet 
in  a  closed  session  to  discuss 
Groundfish  Advisory  Panel 
applications. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  anv  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
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I   Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Ddlcd    NovtunhtT  21 .  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  i^ational  Marine  Fisheries  Service 
IFR  Doc.  01-29771  Filed  11-29-01:  8:45  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 2001  A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

(Commerce. 

action:  Receipt  of  an  application  for  a 

research  permit  (1353). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
scientific  research  permit  from  Dr.  Steve 
VV.  Ross,  of  NC  National  Estuarine 
Research  Reser\'e. 
DATES:  Comments  or  requests  for  a 
public  hearing  on  this  new  application 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  December 
31.  2001. 

ADDRESSES:  Written  comments  on  this 
new  application  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits,  Conservation  and  Education 
Division.  F/PRl,  1315  East  West 
Highway,  Silver  Spring.  MD  20910 
(phone:301-713-1401.  fax:  301-713- 
0376) 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker.  Silver  Spring,  MD 
(phone:  301-713-2319.  fax:  301-713- 
0376,  e-mail:  Lillian. Becker^noaa. gov) 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 


(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10  (a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  wnuld  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Endangered  Shortnose  Sturgeon 
[Acipenser  hrevirostrum) 

Application  1353 

The  shortnose  sturgeon.  Acipenser 
brevirostrum.  is  the  only  federally  listed 
endangered  marine  fish  in  North 
Carolina.  In  the  late  1800's,  NC 
shortnose  and  Atlantic  sturgeon 
supported  the  largest  sturgeon  fishery  in 
the  southeastern  U.S.  Due  to  habitat  loss 
and  overfishing,  NC  sturgeon 
populations  declined  until  both  species 
were  considered  in  danger  of  extinction 
in  the  state.  This  research  will  sample 
and  track  the  shortnose  sturgeon  of  the 
rivers  of  NC,  including  the  Cape  Fear 
river  system,  the  Brunswick  River,  and 
the  Northeast  Cape  Fear  River.  The  fish 
will  be  collected  by  gillnetting,  trawling, 
and  electroshocking.  They  will  then  be 
documented  for  measurements,  disease 
and  catch  per  unit  effort.  The  fish  will 
then  be  tagged  with  an  internal 
ultrasonic  transmitter  and  released.  The 
tagged  fish  will  be  monitored  for  the  life 
of  the  battery  of  the  implants, 
approximately  7  months. 

Dated:  November  26.  2001. 

Ann  Terfoush, 

Chief.  Permits.  Conservation  and  Education 
Division.  Office  of  Protected  !1esources, 
.Motional  Marine  Fisheries  Sen'ice. 

IFR  Doc.  01-29768  Filed  11-29-01;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 0801 B] 

Marine  Mammals;  File  No.  376-1520-01 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Denial  of  amendment  to  permit. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  an  amendment  to  scientific 
research  Permit  No.  376-1520-01. 
submitted  by  James  H.W.  Hain. 
Associated  Scientists  at  Woods  Hole. 
Box  721,  Woods  Hole.  MA  02543  has 
been  denied. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
F/PRl ,  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Room 
13705,  Silver  Spring.  MD  20910:  phone 
(301)  713-2289:  fax  (301)  71.3-0376; 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298;  phone 
(978)  281-9200:  fax  (978)  281-9371;  and 

Regional  Administrator,  Southeast 
Region,  NMFS.  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2432;  phone  (727)  570-5301;  fax  (727) 
570-5320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Adams  or  Ruth  Johnson.  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
31,  2001,  A  notice  was  published  in  the 
Federal  Register  (66  FR  39493)  that  an 
application  for  a  permit  amendment  had 
been  filed  by  the  above  named 
individual.  The  requested  permit 
amendment  has  been  denied  pursuant 
to  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Permit  No.  376-1520-01  authorizes 
the  Holder  to  approach  a  variety  of 
cetacean  species  to  conduct  photo- 
identification  and  behavioral 
observations.  The  approach  distances  in 
the  permit  are  currently  limited  to:  up 
to  100  ft.  (31  m)  by  vessel,  200  ft.  (61 
m)  directly  above  and  350  ft.  (107  m) 
slant  range  by  aircraft  for  all  species 
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except  North  Atlantic  right  whales 
[Eubalaena  glacialis).  and  up  to  700  ft. 
(213  m)  directly  above  and  at  slant  range 
in  fixed-  and  rotar>'-winged  aircraft,  and 
500  ft.  (152  m)  directly  above  and  350 
ft  (107  m)  slant  range  using  an  aerostat 
(blimp)  for  right  whales.  The  permit 
holder  requested  an  amendment  to  the 
permit  to  allow  approaching  North 
Atlantic  right  whales  up  to  100  ft.  (31 
m)  in  a  variety  of  small  vessels, 
including  kayaks,  for  the  purpose  of 
photo-identification. 

Dated:  November  26,  2001. 
Ann  D.  Terbush, 

Chief,  Permits,  Conserwtion  and  Education 
Division.  Office  of  Protected  Resources. 
National  .Marine  Fisheries  Senice. 
(FR  Doc.  01-29766  Filed  11-29-01:  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  11 2001 B] 

Marine  Mammals;  File  No.  1022-1659 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Doyle  A.  Hanan,  Ph.D..  P.O.  Box  8914. 
Rancho  Santa  Fc.  California  92067.  has 
applied  in  due  form  for  a  permit  to  take 
California  sea  lions  (Zalophus 
califomianus)  for  purposes  of  scientific 
research 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
31.2001 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Room  13705, 
Silver  Spring.  MD  20910;  phone  (301) 
713-2289;  fax  (301)  713-0376: and 

Southwest  Region.  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach. 
CA  90802-4213:  phone  (562)  980-^001; 
fax  (562)980-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson.  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.].  and  the 
Regulations  Governing  the  Taking  and 


Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  proposes  to  test  the 
hypothesis  that  relatively  few  local 
California  sea  lions  break  through  bait 
receiver  walls  and  damage  bait  fish  at 
various  California  harbors  To  test  this, 
the  applicant  proposes  to  radio  tag  and 
track  sea  lions  that  exhibit  territorial 
behavior  near  bait  receivers  and 
document  interaction  patterns  at  bait 
receivers.  The  results  of  this  study  will 
help  institute  measures  to  eliminate 
intentional  or  accidental  feeding  of  sea 
lions  at  selected  bait  receivers. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.],  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief  Permits 
and  Documentation  Division.  F^PRl. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705. 
Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasnni  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  bv 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  November  26.  2001. 
Ann  D.  Terfoush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  Sational 
Marine  Fisheries  Service^ 
IFR  Dor:  01-29769  Filed  11-29-01;  8:40  am] 
BOUMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

n.D,  072600B] 

Marine  Mammals;  File  Application  No. 
1004-1656 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  hereby  given  that 
Funtime.  Inc.  d/b/a  Six  Flags  Worlds  of 
Adventure.  1060  North  Aurora  Road. 
Aurora,  OH  44202.  has  applied  in  due 
form  for  a  permit  to  import  two  killer 
whales  [Orcmus  orca)  for  the  purposes 
of  public  display 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
31.  2001 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s;: 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Room 
13705,  Silver  Spring.  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Northeast 
Region.  N'MFS,  One  Blackburn  Drive. 
Glouster.  MA,  01930-2298  (978/281- 
9116). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits, 
Conservation  and  Education  Division. 
F/PRl.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
13705,  Silver  Spring.  MD  20910  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  permit  request 
would  be  appnapriate 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media 
FOR  FURTHER  INFORMATION  CONTACT: 
Jermifer  Skidmore  or  Amy  Sloan, (301/ 
713-2289), 

SUPPLEMENTARY  INFORMATK)N:  The 
subject  application  for  Permit  No   1004- 
1656—00  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  ot  1972,  as  amended  (16 
use.  1361  et  seq.].  and  th^  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  pan  216) 

The  applicant  requests  authorization 
tcj  import  two  killer  whales  (Ornnus 
orca].  one  adult  female  from  Marineland 
S.A..  Anfibes,  France  and  one  adult 
male  from  Mundo  Marino,  Buenos 
Aires,  Argentina,  to  Funtime.  Inc  d/b/ 
a  Six  Flags  Worlds  of  Adventure  in 
Aurora,  Ohio.  The  applicant  requests 
these  imports  for  the  purpose  oi  public 
display  The  receiving  facility.  Six  Flags 
Worlds  of  Adventure,  1060  North 
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Aurora  Road,  Aurora,  OH  44202  is:  (1) 
open  to  the  public  on  regularly 
sc:lieduied  basis  with  access  that  is  not 
limited  or  restricted  other  than  by 
charging  an  admission  fee;  (2)  offers  an 
educational  program  based  on 
professionally  accepted  standards  of  the 
AZA  and  the  Alliance  for  Marine 
Mammal  Parks  and  Aquariums;  and  (3) 
holds  an  p]xhibitor"s  License,  number 
.M-Om.<7,  issued  by  the  L'.,S. 
Departmf>nt  of  Agriculture  under  the 
.\nimal  Welfare  Act. 

In  addition  to  determining  whether 
the  applic  ant  meets  the  three  public 
display  criteria.  NMFS  must  determine 
whether  the  applicant  has  demonstrated 
that  the  proposed  activity  is  humane 
and  does  not  represent  any  unnecessarv' 
risks  to  the  health  and  welfare  of  marine 
mammals;  that  the  proposed  activity  by 
itself  or  in  combination  with  other 
activities,  will  not  likeiv  have  a 
significant  adverse  impact  on  the 
species  or  stock;  and  that  the  applicant's 
expertise,  facilities  and  resources  are 
adequate  to  accomplish  successfully  the 
objectives  and  activities  stated  in  the 
application. 

In  compliance  with  the  National 
Environmental  Policv  Act  of  1969  (42 
U.SC.  4321  ft  nfq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dalpd:  NoviMTiber  26.  2001. 
.Ann  D.  Terbush, 

Chief.  Permils.  Consenation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Senice. 
IFR  Pel    01-2^)770  Filed  1 1-29-01:  8:45  am] 

BtLUNG  CODE  3510-22-S 


and  National  Aeronautics  and  Space 

Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0035] 

Federal  Acquisition  Regulation; 
Proposed  Collection:  Claims  and 
Appeals 

AGENCIES;  Department  of  Defense  (DOD). 
Gemnal  ,S"r\  ices  Administration  (GSA). 


SUMMARY:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  claims  and  appeals.  The 
clearance  currently  expires  on  March 
31.2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  w^hich  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
lanuarv  29,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102,  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVP).  1800  F  Street.  NW.. 
Room  4035.  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Cundiff,  Acquisition  Policy 
Division.  GSA  (202)  501-0044. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

It  is  the  Government's  policy  to  try  to 
resolve  all  contractual  issues  by  mutual 
agreement  at  the  contracting  officer's 
level  without  litigation.  Contractor's 
claims  must  be  submitted  in  writing  to 
the  contracting  officer  for  a  decision. 
Claims  exceeding  SI 00,000  must  be 
accompanied  by  a  certification  that  (1) 
the  claim  is  made  in  good  faith;  (2) 
supporting  data  arc  accurate  and 
complete;  and  (3)  the  amount  requested 
accurately  reflects  the  contract 
adjustment  for  which  the  contractor 
believes  the  Government  is  liable. 
Contractors  may  appeal  the  contracting 


officer's  decision  by  submitting  written 
appeals  to  the  appropriate  officials. 

B.  Annual  Reporting  Burden 

Respondents:  4,500. 
Responses  Per  Respondent:  3. 
Annual  Responses:  13,500. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  13.500. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat  (MVT), 
Room  4035.  1800  F  Street.  NW. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0035.  Claims  and  Appeals,  in  all 
correspondence. 

Dated:  November  26,  2001, 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
|FR  Doc.  01-29791  Filed  11-29-01;  8:45  am) 

BILLING  CODE  682fr-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  A  Joint 
Supplemental  Environmental  Impact 
Statement/Environmental  Impact 
Report  (SEIS/R)  for  the  Hamilton  Army 
Airfield  Wetland  Restoration  Project  To 
Include  The  Bel  Marin  Keys  Unit  V 
Property,  Marin  County,  CA 

AGENCY:  U.S.  Armv  Corps  of  Engineers, 

DOD, 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  .\rmy  Corps  of 
Engineers.  San  Francisco  District 
(Corps)  in  collaboration  with  the 
California  Coastal  Conservancy 
(Conser\'ancy)  and  the  San  Francisco 
Bay  Conservation  and  Development 
Commission  (BCDC)  are  proposing  to 
restore  wetlands  on  the  1.610-acre  Bel 
Marin  Keys  Unit  V  (BMKV)  property  as 
an  expansion  of  the  Hamilton  VVetland 
Restoration  Project  at  the  Hamilton 
Army  Air  Field  (HAAF).  This  .SEIS/R 
will  supplement  the  combined  EIS/R, 
w  hich  was  prepared  for  the  Hamilton 
VVetland  Restoration  Project  in  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  SEIS/R  can  be  answered  by:  Eric 
Jolliffe.  U.S.  Army  Corps  of  Engineers. 
San  Francisco  District.  333  Market  St., 
7th  floor.  San  FrancKsco.  CA  94105. 
ejoUiffe@spd.usace.anny.mil.  (415)  977- 
8543.  Information  on  the  project  can  be 
found  on  the  web  at  bttp:// 
i\i\iv.coastalconser\'ancy. ca.gov/ 
belmarin.  Written  comments  can  also  be 


Federal  Register/ Vol.  66.  No.  231 /Friday.  November  30.  2001 /Notices 


submitted  via  email  by  sending  the 
comments  to:  belinarinkeys@jsanet.com. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NTPA)  of 
1969  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)'.  the  California 
Environmental  Quality  Act  (CEQA).  and 
Public  Law  102-484  section  2834.  as 
amended  by  Public  Law  104-106 
section  2867.  the  Department  of  the 
Army  and  the  California  State  Coastal 
Conservancy  hereby  give  notice  of 
intent  to  prepare  a  joint  SEIS/R  for 
Hamilton  Army  Airfield  Wetland 
Restoration  Project,  Marin  County, 
California  to  include  the  addition  of  the 
Bel  Marin  Keys  Unit  V  property.  The 
Corps  is  the  lead  agency  for  this  project 
under  the  National  Environmental 
Policy  Act  (NEPA).  The  Conser\ancy  is 
the  lead  agency  for  this  project  under 
the  California  Environmental  Quality 
Act  (CEQA).  A  joint  SEIS/R  will  be 
prepared  to  comply  with  the 
requirements  of  NEPA  and  CEQA  An 
EIS/R  for  the  Hamilton  Wetland 
Restoration  Project  was  completed  in 
December  1998.  The  Hamilton  project  is 
presently  in  final  engineering  design 
and  is  expected  to  commence  in  the 
summer  of  2002.  In  2001 .  The 
Conser\ancy  purchased  the  BMKV 
property  with  the  intent  of  including  it 
as  an  expansion  of  the  Hamilton  project. 
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1 .  Proposed  Action 

The  1.610-acre  Bel  Marin  Keys  Unit  V 
(BMKV]  property  is  located  in 
unincorporated  Marin  County,  southeast 
of  the  city  of  Novato.  The  project  area 
historically  supported  subtidal  bay, 
tidal  wetland,  and  possibly  freshwater 
rnarsh  habitat  but  levees  constructed 
during  the  early  20th  century  separated 
the  area  from  the  tidal  influence  of  San 
Pablo  Bay  and  drained  the  site.  The  area 
has  remained  in  agricultural  use  for  the 
last  century'  and  it  currently  supports 
hay  production.  The  site  has  subsided  to 
below  sea  level.  Approximately  90 
percent  of  the  tidal  wetlands  that 
existed  around  the  San  Francisco  Bay  in 
1800  have  been  destroyed  by  diking  or 
filling  for  purposes  of  agriculture, 
development,  or  salt  production. 

The  proposed  action  is  expected  to 
include  restoration  of  the  majority  of  the 
BMKV  parcel  to  wetlands  through,  at  a 
minimum,  site  grading,  and  breaching  of 
one  or  more  of  the  existing  levees 
separating  the  site  from  San  Pablo  Bay 
or  other  adjacent  water  bodies.  The 
Corps  and  the  Conservancy  are 
currently  developing  the  Conceptual 
Wetland  Restoration  Plan  for  the  BMKV 
parcel  that  will  identif>'  the  general 


details  of  the  proposed  action  and 
potential  alternatives  for  analysis  in  the 
SEIR/S 

The  goal  of  this  project  is  to  create  a 
diverse  array  of  wetland  and  wildlife 
habitats  at  the  BMKV  and  H-^AF  sites 
that  benefit  endangered  species  as  well 
as  other  migratory^  and  resident  species. 

2.  Project  Alternatives 

As  noted  above,  the  Corps  and  the 
Conservancy  are  currently  developing 
the  Conceptual  Wetland  Restoration 
Plan  for  the  BMKV  parcel.  The  SEIS/R 
will  include  at  a  minimum  the 
following  alternatives: 

•  No  Action  .alternative — The  BMKV 
parcel  would  remain  in  its  present  state 
without  any  active  inter\ention  to  alter 
habitats.  The  parcel  would  not  be  added 
to  the  Hamihon  Wetland  Restoration 
Project. 

•  Restoration  of  Wetlands  Using 
Natural  Sedimentation — Wetlands 
would  be  restored  on  the  BMKV  parcel 
through  the  use  of  one  or  more  breaches 
in  the  levees  that  separate  the  site  from 
San  Pablo  Bay  and  possibly  other 
adjacent  water  bodies.  Wetland 
establishment  would  occur  on  llie  site 
through  deposition  of  sedimentation 
due  to  fiows  through  the  breach  or 
breaches. 

•  Restoration  of  Wetlands  Using 
Dredge  Material— Wetlands  would  be 
restored  on  the  BMK\'  parcel  through 
the  use  of  one  or  more  breaches  in  the 
levees  that  separate  the  site  from  San 
Pablo  Bay  and  possibly  other  adjacent 
water  bodies.  Wetland  establishment 
would  occur  through  the  deposition  of 
dredged  material  on  the  site  to  raise  the 
elevations  above  their  current  subtidal 
levels. 

Within  the  two  general  approaches  to 
wetland  restoration  (natural 
sedimentation  and  dredged  material). 
there  are  a  number  of  other  design 
considerations  that  the  Corps  and 
Conser\'ancy  are  currently  examining 
through  the  development  of  the 
Conceptual  Plan  These  considerations 
may  be  incorporated  into  the  proposed 
action  or  alternatives  to  be  evaluated  in 
the  SEIR/S.  These  include     . 

•  Connection  to  Adjacent  Water 
Bodies — The  site  could  be  connected  to 
San  Pablo  Bay  through  breaches  in  the 
outboard  levee  at  several  different 
locations.  In  addition,  the  site  could  be 
connected  to  Novato  Creek  or  Pacheco 
Pond  either  through  breaches  in  the 
existing  levees  or  culverts  The  general 
location  and  design  of  connections  will 
be  identified  in  the  Conceptual  Plan. 

•  Protection  and/or  Relocation  of 
Existing  Infrastructure — There  is  an 
existing  Novato  Sanitan-  District 
wastewater  line  that  crosses  the  site 


leading  to  an  outfall  in  San  Pablo  Ba\ 
The  line  could  require  additional 
protection  from  settling  that  might  occur 
as  a  result  of  the  project  or  relocation, 
depending  on  the  overall  design  of  the 
project. 

•  Treated  Wastewater  Use — It  may  be 
possible  to  use  treated  wastewater  from 
the  Navato  Sanitary-  District  in  a 
freshwater  or  brackish  marsh  on  a 
portion  of  the  site 

•  Integration  with  Hamilton  Wetland 
Restoration  Project— Part  of  the  BMKV 
site  is  separated  from  the  Hamilton 
(Airfield)  Wetland  Restoration  Site  by 
an  existing  levee  Connections  between 
the  restoration  sites  may  be  possible  via 
breaches  or  culverts  through  this  levee 
or  via  degradation  or  removal  of  the 
levee. 

This  conceptual  design  process  has 
included  a  public  meeting  in  the  project 
area  and  consultation  with  public 
agencies  and  stakeholders  with  an 
interest  in  the  project  The  conceptual 
design  process  will  be  completed  in 
early  2002.  The  outcome  of  the  process 
will  be  to  identif\  a  proposed  action  and 
identify  alternatives  for  analysis  in  the 
SEIR/S  Input  from  the  public  scoping 
period  and  the  public  scoping  meeting 
will  be  taken  into  consideration  in  the 
selection  of  the  proposed  action  and 
alternatives  for  further  analysis. 

3.  Scoping  Process 

The  Corps  and  Consenancv  are 
seeking  input  from  interested  federal, 
state,  and  local  agencies.  Native 
American  representatives,  and  other 
interested  private  organizations  and 
parties  through  provision  of  this  notice 
and  holding  of  a  scoping  meeting.  The 
scoping  meeting  will  be  held  at  the 
Marin  Humane  Society.  171  Bel  Marin 
Keys  Boulevard.  Novato.  CA  on 
December  5,  2001  at  7:00  pm.  The 
purpose  of  this  meeting  is  to  solicit 
input  regarding  the  environmental 
issues  of  concern  and  the  alternatives 
that  should  be  discussed  in  the  SEIS/R. 
The  public  comment  period  closes 
December  31.  2001 

4,  Availability  of  SEIS/R 

The  public  will  have  an  additional 
opportunity  to  comment  on  the 
proposed  alternatives  after  the  draft 
SEIS/R  is  released  to  the  public  in  2002 

Timothy  S.  O'Rourke. 

Lieutenant  Colonel.  Corps  of  Engineers. 

District  Engineer. 

!PRDo(    01-29787  Filed  1 1-29-01;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  A  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Navigation  Improvements  at 
Unalaska,  AK 

agency:  U.S.  Armv  Corps  of  Engineers, 

DoD 

action:  Notice  of  intent. 

summary:  The  U.S.  Anny  Corps  of 
Engineers.  Alaska  District,  intends  to 
prepare  a  DEIS  for  navigation 
improvements  at  Unalaska,  Alaska.  The 
(itv  of  Unalaska.  population  4,283,  is  on 
Unalaska  and  Amaknak  Islands  in  the 
.Meutian  Island  chain,  about  800  miles 
(1,300  kdometersj  southwest  of 
Anchorage.  Alaska.  Unalaska's  economy 
is  based  nn  commercial  fishing,  fish 
processing,  and  fleet  services  including 
fuel,  repairs  and  maintenance,  trade  and 
transportation,  Unalaska  has  been 
ranked  as  the  number  one  port  in  the 
nation  for  seafood  volume  and  value  for 
th*^  past  1 1  vears.  The  proposed 
nd\  igation  improvements  are  needed  to 
provide  adequate  moorage  for  transient 
vessels  and  the  Unalaska  fleet, 
.additional  moorage  would  reduce 
overcrowded  conditions  at  the  e.xisting 
facilities  by  providing  a  safer  and  more 
efficient  moorage  area 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Abadie  (907)  753-2736.  Alaska  District 
Uorps  of  Engineers,  Environmental 
Resources  Section  (CEPOA-EN-CW- 
ER),  PC)  Box  898,  Anchorage,  AK 
99.506-0898  E-mail 
William. d  nbadiP'® 
poa02  usacf  armwmil 

SUPPLEMENTARY  INFORMATION:  An 

environmental  assessment  (EA|  was 
prepared  titled  "Navigation 
Improvements,  Draft  Feasibility  Report, 
Environmental  Assessment  and  Finding 
of  No  Signific:ant  Impact"  dated  August 
2001   The  US  .-Krmy  Corps  of  Engineers 
subsequently  concluded  that  the  action 
would  be  a  major  Federal  action  that 
could  significantly  affect  the  quality  of 
the  human  environment.  The  finding  of 
no  significant  impact  was  not  signed 
and  a  DEIS  will  be  prepared.  The  DEIS 
will  consider  structural  and  non- 
structural alternatives  including  the 
construction  of  a  breakwater,  a  dredged 
basin,  and  harbor  related  infrastructure. 
The  August  2001  E,-\  evaluated  four 
alternatives  in  detail:  Alternative  1 — 
Dutch  Harbor  Site  (Spit  Site), 
Alternative  2A — Little  South  America 
Site  (combination  of  floating  and 
rubbleniound  breakwaters),  Alternative 


28 — Little  South  America  (identical  to 
Alternative  2A  except  a  wave  barrier 
was  substituted  for  the  north  floating 
breakwater),  and  Alternative  3 — 
Captains  Bay  site  (Westward  Seafoods 
Site).  Other  harbor  locations  and  non- 
structural alternatives  identified  during 
the  scoping  process  will  be  evaluated. 

Issues 

The  DEIS  will  consider  the  needs  of 
the  community  and  commercial  vessel 
operations,  impacts  to  marine  intertidal 
and  subtidal  communities,  fish  and 
wildlife,  wetlands,  threatened  and 
endangered  species,  essential  fish 
habitat,  water  quality,  cultural 
resources,  socio-economic  resources,  the 
need  for  practicable  and  justifiable 
mitigation,  and  other  resources  and 
concerns  identified  through  scoping, 
public  involvement,  and  interagency 
coordination. 


Scoping 

A  copy  of  this  notice  and  additional 
public  information  will  be  sent  to 
interested  parties  to  initiate  scoping.  All 
parties  are  invited  to  participate  in  the 
scoping  process  by  identifying  any 
additional  concerns,  issues,  studies,  and 
alternatives  that  should  be  considered. 
A  scoping  meeting  will  be  held  in 
Unalaska  at  the  Grand  Aleutian  Hotel  on 
Saturday,  February  2,  2002,  from  10 
a.m.  to  2  p.m.  Significant  issues  include 
potential  adverse  impacts  to  Steller's 
eiders,  a  threatened  species,  and  the 
justification  and  identification  of 
compensator^'  mitigation.  The  DEIS  is 
tentatively  scheduled  for  release  in  June 
2003.        I 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc.  01-29786  Filed  n-2&-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-227-A] 

Application  To  Export  Electric  Energy; 
New  York  Independent  System 
Operator,  Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


summary:  The  New  York  Independent 
System  Operator.  Inc.  (NYISO)  has 
applied  to  modify  and  renew  its 
authority  to  transmit  electric  energv' 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act.  In  addition,  NYISO  is 
requesting  expedited  approval  for  their 
application. 


DATES:  Comments,  protests  or  requests 
to  inter\'ene  must  be  submitted  on  or 
before  December  17.  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  (Jffice  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy.  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585-03.50  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney}  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  824a(e)). 

On  October  16,  2001.  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  NYISO  to  modify  and  renew  the 
electricity  export  authorization  issued 
in  FE  Order  EA-227  on  September  7, 
2000.  In  that  Order,  FE  authorized 
NYISO.  the  entity  with  operational 
control  over  generation  and 
transmission  facilities  within  New  York 
State,  to  export  emergency  and 
inadvertent  energy  to  (Canada  using  the 
international  transmission  facilities 
owned  and  operated  by  Long  Sault.  Inc., 
New  York  Power  Authority,  and  Niagra 
Mohawk  Power  Corporation.  In  Order 
EA-227,  FE  limited'the  NYLSO's  exports 
to  Canada  to  an  instantaneous  rate  of 
transmission  of  1000  megawatts  (MW). 
That  two-year  Order  will  expire  on 
September  7,  2002 

FE  had  based  this  lOOO-MW  limit  on 
data  contained  in  Section  IX  of  the 
document  titled,  "Load  &  Capacity  Data, 
1995  Report  of  the  Member  Electric 
Systems  of  the  New  York  Power  Pool." 
The  updated  version  of  that  report  for 
the  year  2001  reflects  a  normal  power 
transfer  limit  from  .New  York  to  Ontario 
of  1675  MW,  and  an  emergency  transfer 
limit  of  2150  MW  for  limited  periods  of 
time  In  its  application,  the  NYISO 
requests  that  FE  Order  EA-227  be 
amended  to  reflect  these  updated 
transfer  limits  and  that  the  amended 
Order  be  issued  for  an  additional  5- 
years. 

In  numerous  electricity  export 
authorizations  in  which  third  parties 
have  been  authorized  to  export  over 
existing  international  transmission 
facilities  that  they  do  not  own  or 
operate.  FE  has  indicated  that  any 
change  to  the  export  limits  assigned  to 
those  existing  facilities  would  apply  to 
all  entities  authorized  to  export  over 
those  facilities.  If  FE  ultimatelv 
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authorizes  the  increased  export  limits 
requested  in  this  proceeding,  those 
increased  limits  also  would  be  available 
to  all  entities  already  authorized  to  use 
the  affected  international  transmission 
facilities. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  385.211  or  385,214  of  the  FERC's 
rules  of  practice  and  procedures  (18 
CFR  385.211.  385.214),  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  NYISO  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 
EA-227  Additional  copies  are  to  be 
filed  directly  with  Michael  C.  Calimano. 
Vice  President  Operations  &  Reliability, 
Robert  Fernandez,  General  Counsel, 
New  York  Independent  Svstem 
Operator,  Inc.,  3890  Carman  Road. 
Schenectady,  NY  12303  and  Arnold  H. 
Quint.  Hunton  &  Williams.  1900  K 
Street,  NW..  Suite  1200,  Washington, 
DC  20006. 

At  the  time  this  notice  is  being 
published,  deliverv'  of  both  regular  and 
overnight  mail  to  the  Department  of 
Energy  headquarters  building  has  been 
disrupted.  DOE  will  consider  facsimile 
transmissions  to  202-287-5736. 
received  before  the  closing  date,  as 
timely.  Commenters  should  also  submit 
original  documents  using  traditional 
mail  systems. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
wwi^'. fe.doe.gov.  Upon  reaching  the" 
Fossil  Energy  Home  page,  select 
"Electricity  Regulation"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 


Issued  in  Washington.  D.C,  on  November 

26.  2001 

Anthony  J.  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Im/Ex.  Office  of  Coal 
fr  Power  Systems.  Office  of  Fossil  Energy 
|FR  Dot  01-297.58  Filed  11-29-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EL02-25-000] 

Intermountain  Rural  Electric 
Association,  Complainant,  v.  Public 
Service  Company  of  Colorado, 
Respondent;  Notice  of  Complaint 

November  2b.  2001 

Take  notice  that  on  November  23, 
2001,  the  Intermountain  Rural  Electric 
Association  (IREA)  tendered  for  filing  a 
"Complaint  And  Request  For 
Investigation  And  Refunds"  against 
Public  Ser\'ice  Company  of  Colorado 
(PSCO).  IREA's  Complaint  alleges  that 
PSCO  has  included  costs  in  the  Fuel 
Cost  Adjustment  charge  under  IREA's 
Power  Purchase  Agreement  with  PSCO, 
on  file  with  the  Commission  as  PSCO 
Rate  Schedule  FERC  No.  51.  which  costs 
and  charges  are  unjust,  unreasonable, 
and  unduly  discriminators  and 
therefore  unlawful  under  the  Federal 
Power  Act,  IREA  seeks  refunds,  plus 
interest,  of  the  alleged  unlawful  charges 
it  has  paid  to  PSCO  and  a  Commission 
order  requiring  PSCO  to  revise  its 
accounting  procedures  and  power 
marketing  activities  or.  in  the 
alternative,  a  Commission  investigation 
and  hearing,  with  the  outcome  subject 
to  refund. 

Copies  of  the  Complaint  were  ser\ed. 
simultaneous  with  filing  with  the 
Commission,  on  PSCO.  its  parent 
company  Exel  Energy,  Inc.,  and  the 
Public  Utilities  Commission  of  the  State 
of  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  inten.ene  or  prt)test  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission  s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  befort-  December  13, 
2001   Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 


shall  also  be  due  on  or  before  December 
13,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
ivH-w./ercgov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR385.2001(a)(l)(iii)andthe 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing "  link. 

David  P   Boprgers, 

SecKtary. 

IFR  Do.    01-29722  Filed  11-29-01;  8:45  am] 

BILUNG  C006  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EG02-1 8-000] 

Pedricktown  Cogeneration  Limited 
Partnership;  Notice  of  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

Novi'niljer  2<>.  2001 

Take  notice  that  on  October  31,  2001. 
Pedricktown  Cogeneration  Limited 
Partnership  (Pedricktown)  tendered  for 
filing  with  the  Federal  Energ\ 
Regulatory  (Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Pedricktown  is  a  New  Jersey  limited 
partnership  which  owns  and  operates  a 
steam  combustion  turbine  with  a  total 
capacity  of  approximately  122  MW  (the 
Facility).  The  Facility  is  located  at  143 
Highway  1320.  Pedricktown.  New  Jersey 
08067.  Pedricktown  also  maintains 
certification  as  a  qualifving  cogeneration 
facility  in  accordance  with  the 
Commission's  regulations  and  will 
continue  to  do  so  in  conjunction  with 
the  EWG  status  requested  in  this 
applK:ation. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulator\' 
Commission.  888  First  Street!  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  118  CFR  385  211  and 
385.214)  The  CA)mmission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
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comments  should  be  filed  on  or  before 
December  10,  2001.  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
mten.'ene.  Copies  of  this  filing  are  on 
file  with  the  C^ommission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http:/^w-\^-v\. fere. gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(])(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boer^ers. 

Secretary-- 

|FR  Doc.  01-29721  Filed  11-29-01;  8:45  ami 

BILUNG  CODE  6717-01 -P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-O00] 

Regulations  Governing  Oft-the-Record 
Communications;  Public  Notice 

November  23.  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  aiid  may  request  that 
the  Comm'ission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 


communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agencv  as  described  bv  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
u-ww./erc.gov  using  the  "RIMS"  link, 
select  "Docket# "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 


Numt>er  and  docket  nos. 


Date 


Name 


1  Docket  Nos  CPOI^-000  CPOI^t-OOO,  CP01-6 

2  Docket  No  CP97-315-000     

3  Pro)ec1  No  2042-000  

4  Proiecl  No   2042-000  

5  Protect  No  2042-000  

6  Docket  Nos  CPOl -1 76-000  et  al  

7  Docket  Nos  CP01 -1 76-000,  et  al  

8  Docket  Nos  CP01 -1 76-000  et  al  

9  Docket  Nos  CP01-176-O00  et  al  


10  Docket  Nos  CP01-176-000.  et  al 
11,  Docket  Nos  CPOl -176-000  et  al 


11-16-01 
11-1&-01 
11-16-01 
11-16-01 
11-16-01 
11-16-01 
11-16-01 
11-16-01 
11-16-01 

11-16-01 

11-16-01 


Karen  Jacobs. 
Terry  Shatter 
Frank  Wlnctiell, 
Tim  Bachelder 
Duke  Engineering. 
Mark  Kline 
Barry  Wenger 
Laura  Bnnkman 
Mark  Kline  and  Mike 

Timpson 
Todd  Mattson 
Todd  Mattson 


Linwood  .\.  Watson.  Ir., 

Acting  Sccrftary. 

|FR  Doc.  01-29723  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6624-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availabilitv  cjf  EPA  comments 
prepared  pursuant  to  the  Envirorunental 
Review  Process  (ERPl.  under  section 


309  01  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  May  18.  2001  (97  FR  27647). 

Draft  EISs 

ERP  No.  D-AFS-L65372-AK  Rating 
NS  Threemile  Timber  Sale, 
Implementation.  Petersburg  Ranger 
District,  Tongass  National  Forest,  AK. 


Summaryr  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  on  the 
screen,  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  project.  Therefore.  EPA  will 
not  be  conducting  a  detailed  review. 

ERP  No.  D-AFS-L65387-AK  Rating 
NS  Helicopter  Landing  Tours  on  the 
Juneau  Icefield  2002  to  2006, 
Combination  Fixed-Wing  and 
Helicopter  Landing  Tour  Operations  to 
Antler  Glacier  Lake,  Special  Use  Permits 
Issuance,  Tongass  National  Forest,  City 
and  Borough  of  Juneau,  AK. 

Summary:  EPA  used  a  screening  tool 
to  conduct  a  limited  review  of  the  draft 
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EIS  and  based  upon  the  screen,  EPA 
does  not  foresee  having  anv 
environmental  objections  to  the 
proposed  project.  Therefore,  EPA  will 
not  be  conducting  a  detailed  review, 

ERP  No,  D-FH\V-K40246-CA  Rating 
EC2  CA-905  Freeway  or  Tollway 
Construction  Project.  Route  Location. 
Adoption  and  Construction.  Otay  Mesa 
Port  of  Entr.-  to  1-805.  Funding  and  US 
Army  COE  Section  404  Permit  Issuance, 
San  biego  County,  CA. 

Summac}-  EPA  expressed 
environmental  concerns  about  the 
project  potentially  restricting  wildlife 
movement  and  requested  additional 
information  on  the  indirect  and 
cumulative  impacts  of  the  project  as 
well  as  on  certain  modeling 
assumptions. 

ERP  No,  D-FHW-L40214-VVA  Rating 
E02  1-405  Corridor  Transportation 
Improvements.  1-5  in  the  City  of 
Tukwila  to  1-5  in  Snohomish  County, 
Funding  and  Possible  COE  Section  404 
Permits  Issuance,  King  and  Snohomish 
Counties,  CA. 

Summary-:  EPA  raised  environmental 
objections  to  the  creation  of  imper\ious 
surface  from  alternatives  3  and  4  and  its 
effect  on  watersheds,  EPA  also 
expressed  concerns  about  the 
insufficient  assessment  of  cumulative 
effects. 

ERP  No.  D-IBR-K39070-CA  Rating 
EC2  American  River  Pump  Station 
Project.  Providing  Placer  Countv  Water 
Agency  (PCWA)  with  the  Vear-Round 
Access  to  its  Middle  Fork  Project  (MFP) 
Water  Entitlements  from  the  American 
River.  Placer  County.  CA, 

Summary:  EPA  expressed 
environmental  concerns  related  to 
adverse  diversion-related  Cumulative 
impacts  and  proposed  increase  in  Placer 
County  Water  Agency's  (PCW.A) 
diversion,  EPA  urged  the  Bureau  and 
PCWA  to  develop  alternative  diversion 
points  and  to  assure  a  long-term, 
sustainable  balance  between  available 
water  supplies,  ecosystem  health  and 
water  supply  demand.  EPA  also 
requested  that  the  cumulative  impact 
analysis  describe  potential  mitigation 
measures  and  other  non-Bureau  actions, 

ERP  No,  D-N0A-E91 009-00  Rating 
ECl  Dolphin  and  Wahoo  Fisherv 
Management  Plan.  Establishing  Fishery 
Management  Units.  Stock  Status 
Determination  and  Harvesting 
Restrictions,  Initial  Regulatory 
Flexibility  Analysis.  South  Atlantic, 
Caribbean,  and  Gulf  of  Mexico. 

Summary:  EPA  conceptually  supports 
the  proposed  FMP  for  dolphin  and 
wahoo  and  primarily  defers  to  the 
expertise  of  the  NMFS/Councils  on  the 
proposed  actions.  However.  EPA's  DEIS 
comments  should  be  considered/ 


clarified  including  the  role  of  NMFS 
versus  Councils,  permit  fees,  EFHs  in 
pelagic  waters  and  FMP  enforcement, 

ERP  No,  D-TPT-K61154-CA  Rating 
EC2.  Presidio  Trust  Implementation 
Plan  (PTIP).  An  Updated  Plan  for  the 
Area  B  of  the  Presidio  of  San  Francisco. 
Implementation.  San  Francisco  Bay 
Area.  Marin  County.  CA, 

Summary:  While  general  management 
issues  are  addressed  by  several  of  the 
alternatives.  EPA  expressed 
environmental  concerns  and  requested 
additional  information  regarding: 
impacts  to  wetlands,  traffic  and  air 
quality. 

ERP  No.  DE-NOA-L64015-AK  Rating 
EC2.  Steller  Sea  Lion  Protection 
Measures  in  the  Alaska  Groundfish 
Fisheries.  Fishery  Management  Plans  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  AK. 

Summon-  EPA  had  environmental 
concerns  that  alternatives  mav  not 
adequately  conserve  the  Steller  sea  lion 
populations  because  most  alternatives 
do  not  address  large  ecological  concerns 
such  as  total  allowable  catch,  the  lack  of 
information  on  the  long-term 
cumulative  effects  of  fishing  on  the 
fishery  and  predators  of  thf^  fish,  and  the 
lack  of  reasonable  and  prudent 
measures  that  mitigate  potential  future 
problems  EPA  recommended  that  the 
final  EIS  address  our  concerns  and 
demonstrate  that  alternatives  would 
successfully  protect  and  recover  listed 
Steller  sea  lions. 

Final  EISs 

ERP  No  F-AFS-L65344-AK.  Emerald 
Bay  Timber  Sale.  Implempntation. 
Ketchikan-Misty  Fiords  Ranger  District, 
Tongass  National  Forest,  U  S,  Coast 
Guard  Bridge  Perm.it.  .\PDES  Permit, 
and  COE  Section  10  and  404  Permits, 
Cleveland  Peninsula.  .^K. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency, 

ERP  No  FS-SFW-B82009-o6.  Lake 
Champlain  Sea  Lamprey  Control  Long- 
Term  Program,  Proposal  is  to  Achieve 
Fish  Population.  Recreational  Fisherv 
and  Economic  Benefits  Associated  with 
Reduced  Sea  Lamprey  Predation 
Implementation.  Clinton.  Essex  and 
Washington  Counties.  NT  and  Addison 
and  Chittenden  Counties.  \T. 

Summary  EPA  reiterated 
en\ironmental  concerns  about  the 
project  purpose  and  need,  the 
appropriate  NEPA  action  for  new 
treatment  areas,  the  time  frame  to  treat 
the  Poultnev  River,  raised  new  concerns 
about  dioxin  contamination  and  advised 
the  USFWS  to  continue  to  coordinate 
with  the  EPA  on  the  possibility  that  a 


Clean  Water  Act  NPDES  permit  may  be 
required  for  lampricide  applications. 

Dated:  No\ ember  27.  2001. 
B.  Katherine  Biggs. 
Associate  Director.  ,\EPA  Compliance 
Division.  Office  of  Federal  Activities. 
(FR  Doc  01-29788  Filed  11-29-01;  8:45  am) 
BILLING  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6624-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  i\"i\M'  epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  November  19,  2001  Through 

November  23.  2001 
Pursuant  to  40  CFR  1506,9, 
EIS  No,  010443.  Draff  EIS.  AFS.  WA, 
Gardin — Taco  Ecosystem  Restoration 
Projects.  Implementation.  Vegetative 
Restoration.  Road  Closures,  and 
Decommissioning,  and  other  Road 
Improvements,  Colville  National 
Forest.  Newport  Ranger  District,  Pend 
Oreille  and  Stevens  Counties.  WA. 
Comment  Period  Ends:  Januarv  14. 
2002.  Contact:  Dan  Dallas  (509)  447- 
7300 
EIS  No  010444.  Final  EIS,  STB.  SO. 
WY.  MN.  Powder  River  Basin 
Expansion  Project.  Construction  of 
New  Rail  Facilities.  Finance  Docket 
No,  33407  Dakota,  Minnesota  and 
Eastern  Railroad.  SD.  WY  and  MN. 
Wait  Ppririd  Ends  December  31,  2001. 
Contact  \'ictond  Rutson  (202)  565- 
1545 
EIS  No,  010445.  Final  EIS.  EPA.  NC. 
New  Wilmington  Ocean  Dredged 
Material  Disposal  Site.  Designation. 
Wilmington  Harbor.  North  Carolina 
State  Port  and  the  Militarv  Ocean 
Tprminal  (Sunny  Point  iMOTSU).  .NC. 
Wan  Period  Ends;  December  31.  2001. 
Contact:  Garv  Collins  (404)  564-9395. 
EIS  No,  010446.  Draft  EIS.  AFS,  ID, 
.Middle-Black  .\naiysis  Project. 
Proposes  \'egetative  Management, 
Watershed  Restoration,  and  Noxious 
Weed  Activities  Aimed  at  Ecos\stem 
Restoration.  Clearwater  National 
Forest.  North  Fork  Ranger  District. 
Clearwater  County.  ID,  Comment 
Period  Ends:  January  28,  2002. 
Contact:  Douglas  Gober  (208)  476- 
4541 
EIS  No  010447,  Final  EIS.  AFS,  ID,  Iron 
Honey  Resource  .\rea  Project, 
Aquatic.  Vegetative  and  Wildlife 
Habitat  Improvement  Activities, 
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Implementation,  Coeur  d'Alene  River 
Ranger  District,  Idaho  Panhandle 
National  Forests,  Kootenai  and 
Shoshone  Counties.. ID.  Wait  Period 
Ends:  December  31.  2001.  Contact: 
Joseph  P.  Stringer  (208)  664-2318. 

KLS  No.  010448.  Draft  EIS,  NOA,  Deep- 
sea  Red  Crab  (chaceon  quinquedens) 
Fisheries.  Fishery  Management  Plan. 
Development  and  Implementation, 
Norfolk  Canvon  in  the  South  to  the 
Haque  Line  in  the  North.  Continental 
United  States  and  E.xclusive 
Economic  Zone  (EEZ).  Comment 
Period  Ends:  lanuarv  07.  2002. 
Contact:  Paul  I  Howard  (978)  465- 
3116,  Under  Section  1506.10(d)  of  the 
Council  on  Envirt)nmental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  the  US 
Environmental  Protection  Agency  has 
Granted  a  7-Dav  Waiver  for  the  above 
EIS 

EIS  No.  010449.  Final  EIS,  FRC,  NY, 
Upper  Hudson  River  Hvdroelectric 
Projfjct.  Relicensing  the  E.J.  West 
Project  (FERC  No  2318-002).  Stewart 
Bridge  Project  (FERC  No.  2047-004), 
Hudson  River  Project  (FERC  No. 
2482-014)  and  Feeder  Dam 
Hvdroelectric  Project  (FERC  No. 
2554-003),  Saratoga.  Fuhon  and 
Hamilton  Counties.  NY.  Wait  Period 
Ends:  December  31.  2001.  Contact: 
Lee  Emerv  (202)  219-2779. 

EIS  No  010500,  Draft  Supplement.  BIA, 
N\'.  Moapa  Paiute  Energy  Center/ 
Associated  Facilities  Construction, 
Operation  and  Maintenance  of  a  760 
Megawatt  (MW)  Baseload  Natural 
Gas-Fired  Combined  Cycle  Power 
Plant.  Additional  Information.  Land 
Lease  and  Water  Use  Approval,  R-G- 
W  Grants,  Temporary  Use,  COE 
Section  10/404  and  EPA  NPDES 
Permits,  Moapa  River  Indian 
Reservation  and  BLM,  Comment 
Period  Ends:  January  04.  2002. 
Contact:  Amy  L  Heuslien  (602)  379- 
6750.  The  U'S  Department  of  Interior's 
Bureau  of  Land  Management  and 
Bureau  of  Indian  Affairs  are  Joint 
Lead  Agencies  for  the  above  Project. 

Amended  Notices 

EIS  No  010423,  Draft  EIS.  UAF.  OK. 
Altus  Air  Force  Base  (AFB).  Proposed 
Airfield  Repairs.  Improvements,  and 
Adjustments  to  Aircrew  Training. 
Installation  of  an  Instrument  Landing 
System  (ILS)  and  a  Microwave 
Landing  System  (MLS).  Jackson 
County,  OK,  Comment  Period  Ends: 
December  31.  2001,  Contact:  Ron 
Voorhees  (210)  652-3656.  Published 
FR-1 1-16-01— C^orrection  to  State 
from  OR  to  OK-, 


EIS  No.  010428,  Draft  EIS.  FHW.  KY,  IN, 
Louisville-Southern  Indiana  Ohio 
River  Bridges  Projects,  To  Improve 
Cross-River  Mobility  between 
Jefferson  County.  KY  and  Clark 
Count v,  IN.  Coast  Guard  Bridge 
Permit,  COE  Section  10  and  404 
Permits,  Jefferson  County,  KY  and 
Clark  County,  IN,  Comment  Period 
Ends;  February  25.  2002.  Contact: 
John  Ballantvne  (502)  223-6747. 
Published  FR  11-16-01  Correction  to 
State  from  ID  to  IN. 
Dated:  November  27.  2001. 

B.  Katherine  Biggs, 

Associate  Director.  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

IFR  Doc.  01-29789  Filed  11-29-^)1;  8:45  am) 

BILLING  CODE  6560-SO  U 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Comment  Request;  Notice  of  Public 
Meeting 

AGENCY:  Council  of  Environmental 

Quality. 

ACTION:  Request  for  comments  and 

notice  of  public  meeting. 

summary:  The  Council  on 
Environmental  Quality  (CEQ) 
regulations  for  implementation  of  the 
National  Environmental  Policy  Act 
(NEPA)  includes  procedures  for 
referring  to  CEQ  federal  interagency 
disagreements  concerning  proposed 
major  federal  actions  that  might  cause 
unsatisfactory  environmental  effects  (40 
CFRpart  1504). 

On  October  16.  2001  CEQ  received  a 
referral  from  the  Department  of 
Commerce  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
regarding  the  Department  of  the  Army 
Corps  of  Engineers  (COE)  Final 
Supplement  III  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Manteo  (Shallowbag)  Bay  Project 
(MSBP)  located  in  Dare  County.  North 
Carolina,  The  referral  letter  from  NOAA 
stated  in  part: 

The  selected  alternative  identifies 
construction  of  a  dual  jetty  system  and 
channel  deepening  from  the  present  14  feet 
to  a  design  depth  of  20  feet,  to  improve 
navigation  at  Oregon  Inlet.  The  project  would 
be  built  on  the  dynamic  barrier  islands  of  the 
Outer  Banks.  NOAA  strongly  supports  the 
goal  of  providing  safe  navigation  for  the 
commercial  and  recreational  fishing  vessels 
using  Oregon  Inlet,  However,  we  believe 
there  are  alternatives  that  can  achieve  this 
goal  in  an  environmentally  acceptable 
manner.  Accordingly.  NOAA  is  compelled  to 
disagree  with  the  COE's  selected  alternative 
of  jetty  construction  because  it  would  cause 
unacceptable  environmental  harm  to 


commercial  and  recreational  fishery 
resources. 

The  COE  responded  to  the  referral 
with  a  cover  letter  dated  November  13. 
2001  and  five  accompanying 
documents: 

•  "Literature  Review  for  the 
Assessment  of  Larval  Fish  and  Shellfish 
Movement  through  Oregon  Inlet  and  the 
Potential  Effects  of  Inlet  Stabilization  by 
Jetties"  (July  1980) 

•  "Oregon  Inlet  Larval  Transport 
Sensitivity  Study"  (October  1980) 

•  Correspondence  from  David  R. 
Colby.  Fishery  Biologist.  National 
Marine  Fisheries  Center.  Beaufort,  NC 
(May  1980) 

•  "Laiv'al  Fish  and  Shellfish 
Transport  through  Inlets"  (1988) 

•  "A  Brief  Review  of  Flow 
Circulation  in  the  Vicinity  of  Natural 
and  Jettied  Inlets:  Tentative 
Observations  on  Implications  for  Larval 
Transport  at  Oregon  Inlet.  NC" 

The  COE  maintained  in  the  cover 
letter  that  their  accompanying 
documents  fully  address  the  referral 
issues  elevated  by  NOAA. 

CEQ  invites  written  comments  on  the 
issues  raised  by  NOAA.  We  also  intend 
to  hold  a  public  meeting  at  7  pm  on 
December  12  to  take  comment  on  the 
issues  raised  by  the  referral. 
DATES:  We  will  accept  written 
comments  until  Januar\'  18.  2002.  The 
public  meeting  date  and  time  is 
December  12.  2001,  at  7  p.m. 
ADDRESSES:  Because  of  restrictions 
related  to  security  within  the  Executive 
Office  of  the  President,  we  cannot 
receive  comments  via  U.S.  mail  or  any 
other  mail  deliver*'  system.  You  may 
send  comments  by  electronic  mail  (e- 
mail)  to  ceqreferra!@ceq.eop.gov  or  you 
may  fax  comments  to  the  attention  of 
Bill  Perhach  at  (202)  456-0753.  if  a 
commentator  does  not  have  access  to  e- 
mail  or  fajc  to  transmit  comments,  please 
call  Dinah  Bear.  General  Counsel,  at 
(202)  395-7421  to  arrange  for  an 
alternative  system.  The  public  meeting 
location  is  the  Dare  County 
Administrative  Armex,  204  Ananias 
Street,  Manteo,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  parties  can  review  relevant 
documents  at  our  website  at  http:// 
wvi'w.  whitehouse.gov/ceq/referrals  or 
call  Bill  Perhach  at  (202)  395-0826  to 
arrange  for  transmittal  of  documents. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract/The  Referral  Process 

One  of  the  duties  and  functions  of 
CEQ  is  to  review  and  appraise  the 
various  programs  and  activities  of  the 
Federal  Government  in  light  of  the 
policy  set  forth  in  title  I  of  the  National 
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Environmental  Policy  Act  (NEPA)  for 
the  purpose  of  determining  the  extent  to 
which  such  programs  and  activities  are 
contributing  to  the  achievement  of  such 
policy,  and  to  make  recommendations 
to  the  President  with  respect  thereto,  42 
US.C.  4344(3).  The  CEQ  referral  process 
permits  federal  agencies  to  bring  to  CEQ 
interagency  disagreements  concerning 
proposed  major  federal  actions  that 
might  cause  unsatisfactorv 
environmental  effects.  Under  CEQ 
regulations.  40  CFR  part  1504.  any 
federal  department  or  agency  mav  refer 
a  proposed  major  federal  action  to  CEQ 
no  less  than  25  days  after  the  final 
Environmental  Impact  Statement  (EIS) 
has  been  made  available  to  the  public 
commenting  agencies,  and  the 
Environmental  Protection  Agency.  A 
federal  agency  that  intends  to  refer  a 
proposal  to  CEQ  must  first  notify  the 
lead  agency  of  its  intentions  at  the 
earliest  possible  time.  If  the  issues  are 
not  resolved  between  the  agencies  after 
publication  of  the  final  EIS,  and  the 
agency  wishes  to  refer  the  proposal  to 
CEQ,  the  referring  agency  must  send  a 
letter  and  a  statement  to  CEQ  and  the 
lead  agency  and  request  that  no  action 
be  taken  to  implement  the  proposal 
until  CEQ  acts  upon  the  referral.  The 
statement  accompanying  the  referral 
letter  must:  (1)  Identify  the  material 
facts  in  the  controversy;  (2)  identifv 
environmental  policies  or  requirements 
that  would  be  violated  by  the  proposal; 
(3)  present  the  reasons  why  the  referring 
agency  believes  the  proposal  is 
environmentally  unsatisfactory;  (4) 
contain  a  finding  that  the  issue  raised  is 
of  national  importance;  (5)  review  the 
steps  taken  by  the  referring  agencv  to 
resolve  the  matter  with  the  lead  agencv 
prior  to  referral;  and  (6)  offer  the 
referring  agency's  recommendations  in 
regard  to  the  proposed  action.  The  lead 
agency  for  the  proposal  then  has  25  days 
to  respond  to  the  referring  agencv's 
letter  and  statement.  Interested  parties. 
both  in  and  outside  of  government,  may 
deliver  written  views  regarding  the 
referral  to  CEQ.  Within  25  days  of  the 
last  agency  action  regarding  the  referral. 
CEQ  may  take  one  of  seven  actions: 

(1)  Conclude  that  the  process  of 
referral  and  response  has  successfully 
resolved  the  problem. 

(2)  Initiate  discussions  with  the 
agencies  with  the  objective  of  mediation 
with  referring  and  lead  agencies. 

(3)  Hold  public  meetings  or  hearings 
to  obtain  additional  views  and 
information. 

(4)  Determine  that  the  issue  is  not  one 
of  national  importance  and  request  the 
referring  and  lead  agencies  to  pursue 
their  decision  process. 


(5)  Determine  that  the  issues  should 
be  further  negotiated  by  the  referring 
and  lead  agencies  and  is  not  appropriate 
for  Council  consideration  until  one  or 
more  heads  of  agencies  report  to  the 
Council  that  the  agencies'  disagreements 
are  irreconcilable, 

(6)  Publish  its  findings  and 
recommendations  (including  where 
appropriate  a  finding  that  the  submitted 
evidence  does  not  support  the  position 
of  an  agency) 

(7)  When  appropriate,  submit  the 
referral  and  response  together  with  the 
Council's  recommendation  to  the 
President  for  action.  40  CFR  1504  3(f) 
Initiation  of  mediation,  public  hearings 
or  meetings,  or  a  determination  of 
further  negotiation  must  be  completed 
by  the  Council  within  60  davs  of  the 
Council's  action  under  40  CFR  1504.3(f). 

II.  Request  for  Comments 

Written  comments  on  the  issues 
raised  by  NO,\,A  in  their  referral  are 
requested  by  January  18,  2002. 

Dated:  November  27,  2001 

fames  L.  Connaughton, 

Chairman.  Council  on  Environmental 
Quality. 

IFR  Doc  01-29801  Filed  11-29-01;  8:45  am] 

BtLUNG  CODE  312S-01-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 
Emplovment  Opportunity  Commission. 
DATE  AND  TIME:  Tuesdav.  December  11. 
2001  at  1:30  p.m.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  9th 
Floor  of  the  EEOC  Office  Building.  1801 
"L  "  Street.  NW.,  Washington.  DC  20507 

STATUS:  The  meeting  will  be  open  to  the 
public 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1   Announcement  of  Notation  Votes, 
and 

2.  Invited  Panelists  on  Employment 
Discrimination  in  the  Aftermath  of 
September  11th. 

Note:  Seating  is  limited  to  approximately 
125  people.  An  overflow  room  will  have 
closed  circuit  television  of  the  meeting. 
Members  of  the  public  are  requested  to  arrive 
before  1  p.m.  in  order  to  allow  sufficient  time 
to  complete  entry  procedures  prior  to  the 
meeting.  Any  matters  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting,  (In  addition  to  published  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  meetings.) 


Please  telephone  (202)  663-7100  (voice)  and 
(202)  663-4074  (TTD)  at  any  time  for 

information  on  these  meetinK', 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frances  M.  Hart,  Executive  Officer  on 
(202)  663-i070. 

Dated  November  28,  2001. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat 

!FR  Dor  01-29902  Filed  11-28-01;  2:54  pmj 

BILUNG  CODE  6750-06-»« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2516) 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceedings 

November  26.  2001. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  .Notice  and  published  pursuant  to 
47  CFR  section  1, 429(e).  The  hill  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  CY-A257.  445 
12th  Street.  SW,,  Washington.  DC  or 
may  be  purchased  from  the 
Commission's  copv  contractor.  Qualex 
International  (202)' 863-2893 
Oppositions  to  these  petitions  must  be 
filed  by  December  17,  2001.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aiter  the 
time  for  filing  oppositions  has  expired. 
Subject 

In  the  Matter  of  Carriage  of  the 
Transmissions  of  Digital  Television 
Broadcast  Stations  (CS  Docket  No. 
98-120) 
In  the  Matter  of  Review  of  the 
Commission's  Rules  and  Policies 
Affecting  the  Conversion  to  Digital 
Television  (MM  Docket  No  00-39) 
Service  Rules  for  the  746-764  and 
776-794  MHz  Banks,  and  Revisions 
to  Part  27  of  the  Commission's 
Rules  (WT  Docket  No.  99-168) 

Magalie  Roman  Salas. 

Secretary- 

IFR  Doc.  01-29682  Filed  11-29-01:  8:45  am) 

BILUNG  COOC  6712-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections: 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretarj'  will 
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periodically  publish  summaries  of 

proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  330B(c){2)(A)  of  the  Paperwork 
Reduction  Act  of  19'^5  To  request  more 
information  on  the  project  or  to  obtain 
a  cop\  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  (.Ver/f  /ones<SHH5.go\'. 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functi(ms  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilit\';  (b|  the  accuracv  of  the 
aijencv  s  estimate  of  the  burden  of  the 
[iroposed  collection  of  information;  (c) 
wavs  to  enhance  the  qualitv,  utilitv  and 
clarity  of  the  information  to  be 
collected;  and  (dj  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technologv. 

Proposed  Pro|e(;t  1,  Temporar\ 
Assistance  to  Needy  Families  (TANF) 
Caseload  Surve\ — NKW — The  Assistant 
Secretary  for  Planning  and  Evaluation 
has  developed  a  common  TANF 
beneficiary  survey  instrument  to  be 
used  bv  five  states  and  the  District  of 
Columbia  awarded  TANF  caseload 
grants.  The  grantees  .ue;  California. 
Colorado.  Maryland.  Missouri,  South 
(Carolina  and  Washington  DC.  The 
purpose  of  this  survev  is  to  develop  a 
better  understanding  of  the 
i.hara(;tt>ristics  and  needs  of  states' 
(  urn'nt  TANF  caseloads.  Rpspondt'nts 
Individuals;  \'uniber  of  respondents: 
bnOO:  Burden  per  Response-  4.5  minutes; 
Tdtiil  Burden  4. 875  hours. 

Send  (.iimmt'nts  via  e-mail  to 
Cieene  lonesii  HUS  i^ov,  or  mail  to  OS 
Reports  Clear, inct>  Office.  Room  503H. 
Hubert  H   Humphrev  Building.  200 
Indt'pendeiu  e  .Xxt^nue  SW..  Washington 
DC,  20221    Comments  should  be 
received  within  BO  days  of  this  notice. 

DHted:  November  20,  2001. 
Kerry  Weems, 

.  \.  fniy  Drputy  Assistant  Secretary.  Budget. 
jFR  Doc.  01-29797  Filed  11-29-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary  will 
periodicallv  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A}  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Cilearance  Office  at  (202)  619- 
2118  ore-mail  Geeriejones aHFiS.gov. 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1.  A  National  Study 
of  Stroke  Post-Acute  Care  and 
Outcomes — NEW — The  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  proposes  a  study  to  compare 
risk-adjusted  qualitv  indicators  related 
to  care  provided  across  the  three  post- 
acute  care  (PAC)  settings.  The  three 
settings  are  skilled  nursing  facilities, 
home  health  agencies,  and  inpatient 
rehabilitation  facilities.  Stroke  was 
chosen  as  the  tracer  condition  for  this 
study  because  it  is  a  common  condition 
in  PAC,  accounting  for  approximately 
10%  of  all  Medicare  PAC  admissions. 
and  because  stroke  patients  are  treated 
in  all  three  PAC  settings.  Respondents: 
Individuals.  Business  or  other  for-profit; 
Facilities  Burden  Information — \umher 
of  Respondents:  74;  Average  Burden  per 
Facility:  9.81  hours;  Facilities  Burden 
Total:  726  hours — Patients'  Burden 
Information — Number  of  Respondents 
for  Informed  Consent:  1051 ;  Average 
Burden  per  Response:  10  minutes: 
Burden  for  Informed  Consent:  1 75 
hours^Nu/nber  of  Respondents  for 
Admission  Interview:  1051;  Average 
Burden  per  Response:  37.8  minutes; 
Burden  for  Admission  Interview:  662 
hours— Number  of  Respondents  for  9U- 


day  Follow-up  Interx'iew:  915;  Average 
Burden  per  Response:  29.4  minutes; 
Burden  for  90-day  Follow-up  Inten-ieiv: 
448  hours— Tofa)  Patients  Burden:  1.285 
hours — Total  Burden:  2.011  hours. 

Send  comments  via  e-mail  to 
Geerie.}ones®HHS.gov,  or  mail  to  OS 
Reports  Clearance  Office.  Room  503H, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  S\V.. 
Washington,  DC  20201   Comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  November  20.  2001 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
\VK  Do(    01-2^798  Filed  ll-2fMn;  8;45  ami 
BILLING  CODE  41S4-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financial  Participation  in  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Medicaid,  the 
State  Children's  Health  Insurance 
Program,  and  Aid  to  Needy,  Aged, 
Blind,  or  Disabled  Persons  for  October 
1 ,  2002  Through  September  30,  2003 

agency:  Office  of  the  Secretary.  DHHS. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Medical 
Assistance  Percentages  and  Enhanced 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  2003  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  from 
October  1.  2002  through  September  30. 
2003,  This  notice  announces  the 
calculated  "Federal  Medical  Assistance 
Percentages  "  and  "Enhanced  Federal 
Medical  Assistance  Percentages"  that 
we  will  use  in  determining  the  amount 
of  Federal  matching  for  State  medical 
assistance  (Medicaid)  and  State 
Children's  Health  Insurance  Program 
(SCHIP)  expenditures,  and  Fost(>r  Care 
Maintenance  and  Adoption  Assistance 
payments.  The  table  gives  figures  for 
each  of  the  50  States,  the  District  of 
Columbia.  Puerto  Rico,  the  Virgin 
Islands.  Guam.  American  Samoa,  and 
the  Northern  Mariana  Islands.  Programs 
under  title  XIX  of  the  Act  exist  in  each 
jurisdiction;  programs  under  titles  I.  X. 
and  XIV  operate  only  in  Guam  and  the 
Virgin  Islands;  while  a  program  under 
title  XVI  (AABD)  operates  only  in 
Puerto  Rico.  Programs  under  title  XXI 
began  functioning  in  fiscal  year  1998. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments,  most  medical  services  and 
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medical  insurance  services.  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 

Sections  1905(b)  1101(a)(8)(B)  of  the 
Act  require  the  Secretarv-  of  Health  and 
Human  Services  to  publish  the  Federal 
medical  assistance  percentages  each 
year.  The  Secretary  is  to  figure  the 
percentages,  by  formulas  in  sections 
1905(b)  and  1 101(a)(8)(B).  from  the 
Department  of  Commerce's  statistics  of 
average  income  per  person  in  each  State 
and  in  the  Nation  as  a  whole.  The 
percentages  are  within  the  upper  and 
lower  limits  given  in  those  two  sections 
of  the  Act.  The  statute  specifies  the 
percentages  to  be  applied  to  the  District 
of  Columbia.  Puerto  Rico,  the  Virgin 
Islands.  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands,  A 
provision  in  the  Medicare.  Medicaid. 
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and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  modified  the 
formula  to  calculate  the  percentages  to 
be  applied  to  Alaska  only  for  fiscal  years 
2001  through  2005 

The  "Federal  Medical  .Assistance 
Percentages"  are  for  Medicaid 

The  "Enhanced  Federal  .Medical 
.Assistance  Percentages"  are  for  use  m 
the  State  Children's  Health  Insurance 
Program  under  Title  XXI.  and  in  the 
Medicaid  program  for  certain  children 
for  expenditures  for  medical  assistance 
described  in  sections  1905(u)(2l  and 
1905(u)(3).  There  is  no  specific 
requirement  to  publish  these 
percentages.  We  include  them  m  this 
notice  for  the  convenience  of  the  States. 
EFFECTIVE  DATES:  The  percentages  listed 
\vill  be  effective  for  each  of  the  4 
quarter-year  periods  in  the  period 


beginning  October  1 .  2002  and  ending 
September   i(!    200.3 

FOR  FURTHER  INFORMATION  CONTACT: 

Adelle  Simmons  or  Robert  Stewart 
Office  of  Health  Policy.  Office  of  the 
Assistant  Secretarv-  for  Planning  and 
Evaluation.  Room  442E — Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW  .  Washineton   DC  20201, 
(202) 690-6870. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.563 — Child  Support 
Enforcement;  93.658— Foster  Care  Title  IV-E: 
93.659 — Adoption  Assistance;  93.778 — 
Medical  Assistance  Program:  93.767 — State 
Children's  Health  insurance  Program) 

Dated:  November  28,  2001. 
Tommy  G.  Thompson, 

Serretan.-  of  Health  and  Human  Services. 
BILUNG  CODE  4"0-60-M 
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Federal  Medical  Assistance  Percentages  and  Enhanced  Federal  Medical  Assistance  Percentages, 
Effective  October  1,  2002-Septemf>er  30   2DG3  (Fiscal  Year  2003) 


State 


Federal  Medical 

Assistance 

Percentages 


Enhanced 
Federal  Medical 
Assistance 
Percentages 


ISS 


NO 


2001 


UMI 


Alabama 70.60 

58.27 

50.00 

6^  25 

74  28 


AJaska" 

Amencan  Samoa' 

Anzona   

Arkansas 


California 

Colorado 

Connecticut 

Delaware  

Distnct  of  Columbia**., 


Florida 

Geofgia 

Guam' 

Hawaii 

Idaho 


Illinois  .. 
Indiana  ... 
Iowa 

Kansas  ... 
Kentucky., 


Louisiana 

Maine 

Maryland 

Massachusetts.. 
Michigan 


Minnesota 
Mississippi 

Missoun 

Montana 

NetMaska 


Nevada 

New  Hampshire. 

New  Jersey 

New  Mexico 

New  York 


North  Carolina 


.50  00 

,.50  00 
..50  00 
.50  00 
.70  00 

.58  8T 
..5960 
..50  00 
..58.77 
..70.96 


.50  00 
.61  97 
..63  50 

.60  15 
.69  B9 

..71.28 
.66  22 

..50  OC 

.  50  OC 
..55  42 


.50  00 
76  62 

.6^  23 
.72  96 
.59  52 

..52  39 
.50  00 

..50  '30 
.  74  56 
.  50  OC 

.  62  56 


7942 

70  79 
65  00 
77  08 
82  00 

65  00 
65.00 
65  00 
65  00 
79.00 

71  18 
71  72 
65  00 

71  14 
7967 

6500 
73  38 
7445 

72  11 
7892 

79  90 
76  35 

65  00 
6500 

66  79 

65.00 
83.63 
72.86 
81.07 
71  66 

66.67 
65.00 
65.00 
82.19 
65  00 

73  79 
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North  Dakota 68  36  77  85 

Northern  Manana  Islands* 50  00  55  OC^ 

Ohio 58  83  71  ig 

Oklahoma 70  56  -                                                                  ^q  30 

Oregon 60  16  72.11 

Pennsylvania 54  69  sg  28 

Puerto  Rico* 50  00  65  OCi 

Rhode  Island 55  40  68  78 

South  Carolina 69  81  78  87 

South  Dakota 55  29  -5  7C 

Tennessee 64  59  75  21 

Texas 59  99  71  99 

Utah 7124  79  87 

Vermont 62  41  73  59 

Virgin  Islands* 50  00  65  00 

Virginia 50  53  .                                                  65  37 

Washington 50  00  65  OC 

West  Virginia 75  04  32  53 

Wisconsin 58  43  ^r  90 

Wyoming 61  32  72  92 

•   For  puTXtses  of  section  1  !  1  8  of  the  Sixial  Sctunr>  .4,ct.  the  pcrceriugc  used   under  ntte?  I.  X.  VP.'.  and  X\'l  and 
Part  .A  of  title  Pv  uill  be  ~5  per  centum 

••  The  values  for  .Alaska  and  the  District  of  Co'.umhia  in  the  table  ^erc  sei  'o'  'he  _-.!atc  piar.  unocr  ■■it't".  \!X  anj  \\| 
and  for  capitation  pa>Tr>cnts  and  DSH  allotments  under  those  titles  f-or  othc  purrxises,  including  p>n>grams  'cmainmg 
m  Title  !\  of  the  .Act.  the  percentage  for  Alaska  is  53  '->^  and  for  D  (.     ib  5C'  IKi 


!FR  Dor    m-:<)a5,'  Pileci  11-29-01:  8:45  am) 
BILLING  CODE  4110-60-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretan  ,  HHS 
action:  Notice. 


SUMIi*ARY:  Notice  is  herebv  given  that 
the  Office  of  Research  Integrity  {OR! 5 
and  the  Assistant  Secretar\'  for  Health 
have  taken  final  action  in  the  following 
case: 

fason  Elster.  Snmt  Louis  l'nivprsit\- 
Based  on  the  report  of  an  investigation 
conducted  by  Saint  Louis  Universitv. 
Mr.  Elster's  admission,  and  additional 
analysis  conducted  by  ORl  in  its 
oversight  review,  the  U.S  Public  Health 
Service  (PHS)  found  that  Mr.  Elster. 
former  undergraduate  research  assistant. 
School  of  Public  Health.  Saint  Louis 
University,  engaged  in  scientific 
misconduct  by  falsifying  or  fabricating 
data  in  at  least  eight  of  the  125 
questionnaires  he  collected  with 


support  from  Centers  for  Disease 
Control  and  Prevention  cooperative 
agreement  U48  CC1710806.  "Rural 
Chronic  Disease  Prevention  Center  ' 

Specificallv.  the  objective  of  the 
questionnaire  was  to  assess  the  extent  .if 
media  exposure  by  the  communifv  and 
opinions  regarding  local  media  coverage 
of  health  issues  as  well  as  to  determine 
baseline  health-related  behavior  The 
intent  of  the  study  was  to  use  this 
information  in  de\'eloping  effective 
strategies  for  delivering  information  i.in 
disease  prevention  to  the  public   No 
publications  were  affected,  but  because 
of  the  removal  of  Mr.  Elster's  125 
questionnaires  from  the  stud\ . 
interviews  with  125  new  participants 
were  required  to  achieve  the  sample  size 
needed  to  have  sufficient  statistical 
power 

Mr  Elster  has  entered  into  a 
Voluntary  Exclusion  .Agreement 
(Agreement)  with  PHS  in  which  he  has 
voluntarily  agreed  for  a  period  of  three 
(3)  years,  beginning  on  November  13. 
2001: 

(1 )  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS.  including 
but  not  limited  to  service  on  anv  PHS 
advisory  committee,  board,  and/or  peer 


PHV  ipv\  rnmmittee.  or  as  a  consultant; 

and 

(2)  Thdt  dn\  liistiiuti; 'i;  thri'  submits 
an  appluatiiin  inr  PH"^  ^'-'W"  f'  for  a 
research  prrnec  t  on  w  ^ni  h  lii'- 
participation  is  propns,>{i  ..r  -j-i^^t  uses 
him  m  anv  capacitv  nn  i'li,"^  '-ufprrfod 
research,  or  that  subnut-  d  rppert  cf 
PHS-funded  ^<'s^'an  ii  ,r.  v\nirh  he  is 
involved,  must  t  .an  urronth  vuSimit  a 
plan  for  supervision  of  hi^  iiut.es  to  the 
funding  agentv  for  approv  a]   The 
supervisorv  plan  must  be  dfsigned  to 
ensure  the  sfieiitifit   integnfv  of  Mr 
Elster's  research  t  ontributio^n    The 
institution  tPiust  also  submit  a  ;  op\  of 
the  supervisorv  plan  to  ()R1 

FOR  FURTHER  INFORMATtON  CONTACT: 

Director.  Division  of  Invfsti^rttivr 
Oversight.  Office  of  Research  Inteeritv, 
5515  Security  Lane.  Suite  "00 

Rnckville.  MD  20852.  ..-tOl    44  ^-n.-i.K) 

Chris  B.  Pascal. 

Dm-ctor.  Uffuf  of  Research  Integrity. 

[FR  Doc.  01-29744  Filed  11-29-01;  8:45  am) 

BILLING  COD£  41 50-3" -P 


59794 


I 

Federal  Register 'Vol    66,  No.  231 /Friday,  November  30,  2001 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Preliminary 
Investigation  of  Health  Effects  of 
Occupational  Exposures  in  Paducah 
Gaseous  Diffusion  Plant  (PGDP) 
Workers 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Preliminary 
Investigation  of  Health  Effects  of 
Occupational  Exposures  in  Paducah 
Gaseous  Diffusion  Plant  (PGDP) 
Workers. 

Times  and  Dates: 

8  a.m.-8:30  a.m..  December  18.  2001 
(Open) 

8:40  a.m. -12:30  p.m..  December  18. 
2001  (Closed). 

Place:  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria.  Virginia 
22314. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6).  Title  5  L'.S.C.  and  the 
Determination  of  the  Deputv  Director  for 
Pr(3gram  Management.  CDC.  pursuant  to 
Public  Law  92-463. 

Matters  to  he  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  application  received  under 
the  Memorandum  of  Understanding 
between  the  Department  of  Energy  and 
the  Department  of  Health  and  Human 
St;rvices. 

Contact  Person  for  More  Information: 
Kathleen  Goedel.  National  Institute  for 
Occupational  Safety  and  Health.  CDC. 
4676  Columbia  Parkway.  M/S  R-6. 
Cinc:innati.  Ohio  45226.  telephone  513- 
841-4560. 

The  Director.  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Datati:  November  23,  2001. 
John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
jFR  Ddi:.  01-29732  Filed  11-29-01;  8,45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0249) 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Consumer  and  Producer 
Surveys  on  Economic  Issues 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Consumer  and  Producer  Surveys  on 
Economic  Issues'"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-'1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  31.  2001  (66 
FR  46018),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0478.  The 
approval  expires  on  May  31.  2003  A 
copy  of  the  supporting  statement  for  this 
inf(5rmation  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  November  21,  2001. 
Margaret  M.  Dotzel, 

Assoaatp  Commissioner  for  Policy. 

IFR  t)bc.  01-29743  Filed  11-29-01;  8:45  ami 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.  01N-O319] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Health  and 
Diet  Survey 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  bv  December 
31.2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  N\V..  rm.  10235. 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  {HFA-250), 
^Food  and  Drug  Administration,  5600 
'Fishers  Lane,  Rockville,  MD  20857. 
301-827-1223, 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U  S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Health  and  Diet  Survey 

The  authority  for  FDA  to  collect  the 
information  derives  from  the  authority 
of  the  Commissioner  of  Food  and  Drugs, 
as  specified  in  section  903(d)(2)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U,S.C.  393(d)(2)).  The  Health  and 
Diet  Survey  will  provide  FDA 
information  about  consumers' 
knowledge,  perceptions,  attitudes,  and 
practices  related  to  dietar\'  supplements 
and  food.  A  nationally  representative 
sample  of  2,000  adults  in  the  48 
contiguous  States  and  the  District  of 
Columbia  will  be  selected  at  random 
and  interviewed  by  telephone. 
Participation  will  be  voluntary.  The 
survey  will  collect  information  about: 

(1)  Prevalence,  experience,  and 
purposes  of  use  of  dietary  supplements; 

(2)  knowledge  of  health  benefits,  health 
risks,  and  regulation  of  dietary 
supplements;  (3)  sources  of  dietary 
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supplement  information;  (4)  perceptions 
of  dietar\-  supplement  labels;  (5) 
replacement  and  combination  use  of 
supplements  and  drugs:  (6)  adverse 
experience  with  dietary  supplements; 
(7)  children's  and  teenagers'  use  of 
dietarv  supplements;  (8)  knowledge  of 
diet-health  relationships:  (9)  dietarv 
management  practices;  and  (10)  use  of 
food  labels. 

Some  of  the  questions  to  be  asked 
(items  8  through  10  listed  in  the 
previous  paragraph)  replicate  the  ones 
asked  in  the  1995  Health  and  Diet 
Survey.  Responses  to  these  questions 
will  help  FDA  identif\-  and  measure  any 
changes  in  consumer  knowledge, 
perceptions,  attitudes,  and  practices 
with  regard  to  diet,  health,  and  use  of 
food  labels.  The  information  will  also 
help  the  agency  evaluate  the 
effectiveness  of  the  Nutrition  Labeling 
and  Education  .Act  of  1990  in  promoting 
the  public  health. 

The  agency  will  use  the  other 
questions  in  the  proposed  sur\'ey  to 
enhance  its  understanding  of  consumer 
knowledge,  perceptions,  attitudes,  and 
practices  regarding  dietarv-  supplements. 
Subsequent  to  the  enactment  of  the 
Dietarv*  Supplement  Health  and 
Education  \cX  of  1994  (DSHEA),  the 
consumption  of  dietarv-  supplements  in 
the  United  States  has  been  increasing. 
FDA  needs  current,  timely,  and  policv- 
relevant  consumer  information  to  help  it 
identify  needs  for  and  develop 
consumer  education  programs  and 
regulatory  policies  to  ensure  safe  and 
appropriately  labeled  supplement 
products.  The  sur\-ey  will  help  the 
agency  measure  prevalence  and 
distribution  of  consumer  knowledge, 
perceptions,  attitudes,  and  practices. 
This  information  can  be  used  to 
understand  and  describe  the  consumer 
environment  that  is  the  intended  target 
of  labeling  and  education  initiatives. 

In  the  Federal  Register  of  August  7, 
2001  (66  FR  41245),  the  agency 
requested  comments  on  the  proposed 
collection  of  information. 

FDA  received  11  comments  in 
response  to  the  Federal  Register 
announcement.  Comments  generally 
supported  the  need  of  the  proposed 
information  collection  for  the  proper 
performance  of  FDA's  functions.  None 
of  the  comments  were  on  the  estimated 


burden  or  ways  to  minimize  the  burden 
of  the  planned  infnrmat)on  collection 
Issues  mentioned  in  the  eight  comments 
received  from  eight  private  citizens  are 
beyond  the  scope  of  the  proposed 
information  collection:  these  issues  will 
not  be  discussed  here. 

One  comment  urged  FD.A  to  include 
questions  regarding  consumers'  use  of 
and  attitudes  toward  fortified  foods  The 
comment  states  that  the  information  on 
fortified  foods  will  help  FD,-\  assess  the 
need  to  revise  and  update  its  food 
fortification  policy  guidelines  and  will 
provide  initial  direction  for  the  process. 
Examples  of  proposed  topics  of  inquirv 
include:  (1)  Profile  of  fortified  food 
users  and  their  patterns  of  use:  (2) 
consumer  knowledge  of  the  upper  limits 
of  intake  of  vitamins  and  minerals:  (3) 
fortified  food  consumers'  attention  to 
the  amounts  of  particular  vitamin  or 
mineral  consumed  from  fortified  foods, 
dietary  supplements  and  natural  food 
sources;  (4)  consumer  belief  of 
nutritional  adequacy  from  one  or  two 
heavily  fortified  foods:  (5)  levels  of 
calcium  consumption  from  calcium 
fortified  foods;  and  (6)  whether 
consumers  of  calcium-fortified  foods 
consider  these  foods  an  adequate 
substitute  for  consuming  foods  naturallv 
rich  in  calcium  such  as  dairv  foods. 

FDA  notes  that,  although  it  has  an 
inherent  interest  in  reviewing  and 
evaluating  its  current  fortification 
policy,  it  has  more  immediate  needs  of 
current,  timely,  national,  and  policy- 
relevant  consumer  information  on 
dietary-  supplements  to  carrv  out  its 
statuton.-  functions.  FDA  also  notes  that 
any  inclusion  of  questions  on  fortified 
foods  in  the  proposed  instrument  would 
require  introduction  and  explanation  of 
this  novice  product  categon,-  that, 
despite  the  popularity  of  certain 
products,  has  not  been  widely 
recognized  by  consumers  The 
introduction  and  explanation  would  be 
needed  to  proxide  an  appropriate 
context  so  participants  could  shift  their 
attention  n"om  dietary-supplement 
topics  to  fortified-food  topics  and  could 
understand  the  kinds  of  products  under 
discussion,  FDA  does  not  believe  the 
proposed  instrument  is  capable  of 
obtaining  valid  and  useful  informatiun 
on  both  dietary  supplements  and 
fortified  foods  without  significantlv 


increasing  participant  burden.  Thus,  the 
agency  has  chosen  to  maintain  the  focus 
of  the  information  collection  on  dietan- 
supplements  onlv. 

One  comment  stated  that  the 
proposed  information  collection  is  not 
necessarv-  for  the  proper  enforcement  of 
FDA's  statutrm  obligations  because:  (1) 
The  information  described  in  the 
Federal  Register  announcement  is 
already  a\ai!able.  and  (2)  FDA  should 
focus  on  enforcement  of  the  current 
regulations  that  govern  dietary- 
supplement  products  and  on 
completion  of  those  regulations  that  are 
still  necessarv  for  finalization  of  the 
implementation  of  the  DSHEA. 

FDA  has  conducted  a  thorough 
literature  review  tn  identif\  extant. 
accessible,  and  similar  information  that 
could  serve  the  agency's  purpose.  The 
agency  has  concluded  that  the  existing 
information  cannot  be  used  for  the 
purpose  of  the  proposed  information 
collection  because:  (1)  .Available 
consumer  surveys  have  three  major 
limitations  that  inhibit  their  use  as  a 
substitute  for  this  collection  of 
information:  out-of-date  information, 
limited  focuses,  and  regional  coverage; 
and  (2)  available  focus  group  studies 
provide  qualitative  rather  than 
quantitative  information, 

FDA  recognizes  its  enforcement  role 

in  implementing  the  DSHE.A  Part  of 
that  role  inc iudes  establishing 
regulations  and  guidelines,  where 
appropriate,  to  ensure  that  the  dietarv- 
supplements  currently  used  bv 
consumers  meet  the  requirements  of  the 
DSHE.A  The  agency  is  making  progress 
in  completing  those  regulations  that  are 
still  necessar,-  for  finalization  nf  the 
implementation  of  the  DSHE.-\ 
Meanwhile,  in  order  to  carr>-  out  its 
enforcement  functions  efficientlv.  the 
agency  also  needs  current,  timeh  .  and 
policy-relevant  consumer  information 
that  can  aid  the  agency  in  evaluating  its 
labeling  policies  and  in  identif\mg 
potentially  unsafe  products  The 
proposed  collection  of  information  can 
provide  such  information.  The  agency, 
however,  is  not  aware  of  the  availability 
of  any  other  source  of  information  that 
can  be  used  for  this  purpose. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE1. — Estimated  Annual  Reporting  Burden^ 


Activity 


No  ot  Respondents 


Cognitive  interview 

Pretest 

Screener 


9 

9 
4.200 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per  Response 


Total  Hours 


9 

9 

4.200 


1,5 
05 
0  02 


13.5 

45 
84 
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Table!.— Estimated  Annual  Reporting  Burden^— Continued 

Activity 

NO  Of  Respondents        ^^f  ^rs^^' 

'^1%'oTet             Hours  per  Response 

Total  Hours 

Survey 

2.000 

1 

2000 

05 

1,000 

Total 

1.102 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The.se  estiniate.s  are  based  nn  FDA's 
experience  with  previous  consumer 
surve\'s  Prior  tu  the  administration  of 
the  survey,  the  agency  plans  to  conduct 
a  series  of  nine  cognitive  interviews  and 
a  series  of  nine  pretests  to  ensure  the 
quality  of  the  survey.  Cognitive 
interviews  will  help  the  agencv 
understand  respondent  comprehension 
of  the  meanings  of  questions  and  words, 
and  how  respcmdents  answer  questions. 
Pretests  will  help  the  agency  examine 
and  reduce  problems  in  the 
administration  of  the  final 
questionnaire  The  agency  will  use  a 
screener  to  select  an  eligible  respondent 
in  each  household  to  participate  in  the 
survey. 

Dal.'ci:  NovcmbtT  21,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
IFK  D(i( .  01-2'1742  Filed  11-29-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nos.  01D-0294  and  01D-0295] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Providing 
Regulatory  Submissions  in  Electronic 
Format  for  Food  Additive  and  Color 
Additive  Petitions 

AGENCY:  Food  and  Drug  Administration. 

HH.S 

ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  proposed  c:ollection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  iOMBj  for  review  and 
ilearance  under  the  Paperwork 
Reductirm  Act  of  199,5. 
DATES:  Submit  written  comments  on  the 
collection  uf  in(i]rmati(jn  b\  December 
31.2001 

ADDRESSES:  .Submit  written  comments 
on  the  collection  of  information  to  the 


Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm   10235, 
Washington.  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resourt;es  Management  {HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-122* 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Providing  Regulatory  Submissions  in 
Electronic  Format  for  Food  .Additive 
and  Color  Additive  Petitions 

Section  409(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.Q  348(a))  provides  that  a  food 
additive  shall  be  deemed  to  be  unsafe 
unless:  (1)  It  and  its  use  or  intended  use 
are  in  conformity  with  a  regulation 
prescribing  the  condition(s)  under 
which  such  additive  may  safely  be  used; 
(2)  it  and  its  use  or  intended  use 
conform  to  the  terms  of  a  regulatory 
exemption  for  investigational  use:  or  (3) 
for  a  food  contact  substance,  the 
substance  and  the  use  of  such  substance 
are  in  conformity  with  a  regulation 
prescribing  the  conditions  under  which 
such  additive  may  be  safely  used  or  a 
food  contact  notification  submitted 
under  section  409(h)  of  the  act  is 
effective.  Individuals  or  companies 
submit  food  additive  petitions  to  obtain 
approval  of  a  new  food  additive  or  to 
amend  the  conditions  of  use  permitted 
under  an  existing  food  additive 
regulation.  The  regulation  in  21  CFR 
171.1  specifies  the  information  that  a 
petitioner  must  submit  in  order  to 
establish  that  the  proposed  use  of  a  food 
additive  is  safe  for  its  proposed  use. 
This  regulation  implements  section 
409(b)(2)  of  the  act. 

Section  721(a)  of  the  act  (21  U.S.C. 
379e(a))  provides  that  a  color  additive 
shall  be  deemed  to  be  unsafe  unless:  (1) 
The  additive  and  its  use  are  in 
conformity  with  a  regulation  listing 


such  additive  for  such  use.  including 
any  provision  that  describes  the 
condition(s)  under  which  the  additive 
may  safely  be  used  and  is  either  batch 
certified  for  such  use  or  exempted  from 
the  certification  requirements:  or  (2)  the 
additive  and  its  use  conform  to  the 
terms  of  an  exemption  for 
investigational  use  issued  under  section 
721(f)  of  the  act.  Individuals  or 
companies  submit  color  additive 
petitions  to  obtain  approval  of  a  new 
color  additive  or  a  change  in  the 
conditions  of  use  permitted  for  a  color 
additive  that  is  already  approved.  The 
regulation  in  21  CFR  71.1  specifies  the 
information  that  a  petitioner  must 
submit  in  order  to  establish  that  a  color 
additive  is  safe  and  suitable  for  its 
proposed  use. 

Respondents  to  this  collection  of 
information  are  businesses  engaged  in 
the  manufacture  or  sale  of  food,  food 
ingredients,  substances  used  in 
materials  that  come  into  contact  with 
food  or  engaged  in  the  manufacture  or 
sale  of  foods,  drugs,  devices,  or 
cosmetics  containing  color  additives. 

The  agency  estimates  that  up  to  30 
percent  of  the  petitioners  for  both  food 
and  color  additi\es  will  take  ad\antage 
of  the  electronic  submission  process 
during  the  first  year.  By  using  the 
guidelines,  including  the  forms  that 
FDA  is  providing,  the  petitioner  will  be 
able  to  organize  the  petition  to  focus  on 
the  information  needed  to  expedite 
review  of  the  petition.  Therefore,  we 
estimate  that  petitioners  will  only  need 
to  spend  approximately  1  hour 
completing  the  electronic  submission 
application  form  (FDA  Form  3503  or 
3504.  as  appropriate!  bec;ause  they  will 
have  already  organized  the  information 
needed  for  the  submission  into  the 
appropriate  categories. 

In  the  Federal  Register  of  Julv  31, 
2001  (66  FR  39517).  the  agency 
requested  comments  on  the  proposed 
collection  of  information  No  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1. — Estimated  Annual  Reporting  Burden^ 


21  CFR  Section/Part/FDA  Form 

No   of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Totai  Hours 

Total  Operating 

aid  Mainte- 
nance Costs 

Food  additive  petitions^ — electronic  sub- 
missions 

FDA  Form  5503 

171  1 — electronic  submissions 

172 — electronic  submissions 

173 — electronic  submissions 

175  ttirough  178 — electronic  submissions 

180 — electronic  submissions 

3 
3 
3 

I 

3 

3 

3 
3 
3 
3 
3 

1 
4,799 
0 
0 
0 
0 

3 
14,397 
0 
0 
0 
0 

0 
0 
0 
0 

0 

0 

Subtotal 

14,400 

0 

Color  additive  petitions^ — electronic  sub- 
missions 

FDA  Form  3504 

70  25 — electronic  submissions 

71  1  category  A^ — electronic  submissions 
71  1  category  B"— electronic  submissions 
71  1  category  C^ — electronic  submissions 

1 
0 

1 
1 
0 

1 
0 
1 

1 
0 

1 
0 
1 

1 
0 

1 

0 

608 

2.394 

0 

1 

0 

608 

2,394 

0 

0 

0 

2  600 

3.000 

0 

Subtotal 

3,003 

$5  600 

Total 

17,403 

$5,600 

'  There  are  no  capital  costs  associated  with  this  collection  of  information 

?The  electronic  submissions  (e-submissionsi  contain  the  same  petition  information  required  for  paper  submissions  only  the  submission  format 
will  contain  both  electronic  and  paper 

^Category  A— A  color  additive  petition  with  minimal  testing  -equiremenis  such  as  is  typical  <or  medicai  aevice  color  aoditive  petitions  (toxicity 
studies,  collection  of  identity  information   analytical  information   and  administi-ative  details) 

"Category  B— An  average  color  additive  petition  consistinq  of  analytical  worx  90-dav  feedmc  study  ana  the  aammistrafve  details  which  in- 
clude the  drafting  of  the  regulations 

^Category  C — A  petition  for  a  completely  new  food   drug   or  cosmetic  color 


Under  parts  71  and  171  (21  CFR  parts 
71  and  1 71 ).  the  agency  requires  that  the 
petitioner  submit  the  petitions  in 
triplicate.  The  draft  guidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  to  Office  of  Food  Additive 
Safety  in  Electronic  Format  for  Food 
Additive  and  Color  Additive  Petitions" 
provides  that  petitioner  should  include 
one  copy  of  the  petition  in  electronic 
format  ("electronic  copv")  and  one  cop\ 
in  paper  format  ( 'paper  copy").  The 
submission  of  an  electronic  copv, 
however,  is  not  expected  to  significantlv 
increase  the  burden  of  preparing  the 
submission  because  it  merely  ser\es  as 
a  substitute  for  paper  copies.  Further, 
the  agency  also  plans  to  hold 
consultations  with  the  petitioners 
during  the  time  of  preparation  to  ensure 
that  the  information  that  the  petitioners 
submit  meets  the  current  requirements 
in  parts  71  and  171  and  that  it  is  in  the 
recommended  format. 

The  estimate  of  burden  for 
electronically  submitted  food  additive 
petitions  is  based  on  the  number  of  new- 
food  additive  petitions  received  in  fiscal 
year  (FY)  1999  and  the  total  hours 
expended  by  petitioners  to  prepare  the 
petitions.  We  estimate  that  during  the 
first  year,  the  electronic  submission 
process  will  reduce  the  total  time  of 


preparation  for  food  additive  petition? 
by  approximately  10  percent  of  the 
burden  pre\iously  estimated  for  paper 
petitions  (see  65  FR  64222.  October  26, 
2000)  Although  the  burden  vanes  with 
the  type  of  petition  submitted,  an 
average  food  additive  petition  involves 
review  of  appropriate  scientific  studies. 
as  well  as  the  work  of  drafting  the 
petition  itself.  The  burden  varies 
depending  on  the  complexity  of  the 
petition,  including  the  amount  and 
types  of  data  needed  for  scientific 
analysis. 

The  estimate  of  burden  for 
electronically  submitted  color  additive 
petitions  is  based  on  an  average  of  five 
new  color  additive  petitions  received 
each  vear  in  F^'  1998  and  1999  We 
estimate  that  during  the  first  vear,  the 
electronic  submission  process  will 
reduce  the  total  time  of  preparation  for 
color  additive  petitions  by 
approximately  10  percent  of  the  burden 
previously  estimated  for  paper  petitions 
(see  64  FR  51128,  September  21,  1999j 
Although  the  burden  vanes  with  the 
type  of  petition  submitted,  an  average 
color  additive  petition  involves 
analylical  work  and  appropriate 
toxicology  studies,  as  well  as  the  work 
of  drafting  the  petition  itself. 


U  an  a\  erage  of  five  color  additive 
petitions  (all  submissions)  are  expected 

per  calendar  year,  and  onlv  one 
submission  per  categorv  for  categories  A 
and  B  IS  an  electronic  submission,  the 
estimated  annual  burden  for  this  start- 
up cost  would  be  approximately  S5.600. 
Based  on  the  assumption  that 
companies  will  use  the  same  equipment 
for  generating  both  paper  and  electronic 
records  after  this  initial  start-up  cost, 
i.e.,  software  and  storage  media  for 
preparing  both  paper  and  electronic 
submissions,  the  burden  of  maintaining 
electronic  equipment  and  of 
maintaining  electronic  records  should 
not  increase  the  burden  of  preparing 
such  petitions.  In  fact,  the  cost  of 
shipping  electronic  media  should  be 
less  than  shipping  paper  copies  of 
petitions. 

Dated:  November  26,  2001. 
Margaret  Vl,  Dotzel, 

.^'■NiA  ioie  Commissioner  for  Policy. 
FR  Do.    01-29802  Filed  11-29-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminisfration 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  ami  Drui;  Administration, 
HH.S 

action:  Notice. 

This  notice  announces  a  forthcoming 

mpctini;  of  a  public  advisory  committee 
of  the  Food  and  Drug  Aciministration 
(FDA)  The  mcetint;  will  be  open  to  the 
public. 

Same  of  Committee:  Anesthetic  and 
Life  Support  Drugs  Advisor>' 
(.k)mmittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
ferummendations  to  the  agency  on 
FD.A's  regulatory  issues, 

Datt^  and  Time:  The  meeting  will  be 
held  on  January  30  and  31.  2002,  from 
8  a.m.  to  5  p  m 

Location:  Holiday  Inn.  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
(iaithersburg.  NfD 

Cnntait:  K.imberl\  Littleton  Topper, 
Center  for  Drug  Evaluation  and  Research 
tHFD-21),  Fo()d  and  Drug 
Administration,  5600  Fishers  Lane, 
Ruc:k\  lUe.  .MD  20857.  or  by  delivery  to: 
5630  Fishers  Lane.  rm.  1091.  Rockville, 
MD  20857,  301-827-7001,  or  FDA 
.•\d\isor\'  Committee  Information  Line, 
l-HOO-741-81.^8  (.301-443-05  72  in  the 
Washington.  DC  area),  code  12529. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  both  days,  the  committee 
will  discuss  the  medical  use  of  opiate 
analgesics  in  various  patient 
populations,  including  pediatric 
patients  and  patients  with  chronic  pain 
of  nonmalignant  etiologw  as  well  as  the 
risk  to  benefit  ratio  of  extending  opiate 
treatment  into  these  populations.  It  will 
also  address  concerns  regarding  the 
abuse  potential,  diversion  and 
increasing  incidence  of  addiction  to 
opiate  analgesics,  especially  to  the 
modified  release  opiate  analgesics. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committPf.  Written 
submissions  may  be  made  to  the  contact 
pers(jn  by  December  21,  2001.  On  both 
days,  oral  presentations  from  the  public 
will  be  scheduled  between 
approximatelv  8:30  am   and  9:30  a.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  December  21, 
2001.  and  submit  a  brief  statement  of 


the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  21,  2001. 
Bonnie  Malkin, 

Acting  Senior  Associate  Commissioner  for 
Commiinications  and  Constituent  Relations. 
[FR  Doc  01-20741  Filed  11-29-01;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01N-0450] 

Prescription  Drug  User  Fee  Act 
(PDUFA):  Public  Meeting;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS.  j 

ACTION:  Notice  of  public  meeting; 
correction. 

\ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  Monday,  November  19,  2001 
(66  FR  57967).  The  document 
announced  a  public  meeting  on  the 
Prescription  Drug  User  Fee  Act 
(PDUFA).  The  document  published  with 
an  inadvertent  error.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  B.  Tucker,  Office  of  Policy, 

Planning,  and  Legislation  (HF-27).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
7010 

SUPPLEMENTARY  INFORMATION:  in  FR  Doc. 
01-29002,  appearing  in  thi^  Federal 
Register  of  Monday,  November  19, 
200 1,  the  following  correction  is  made: 
On  page  57968,  in  the  first  column,  in 
lines  8.  9.  and  10,  of  the  first  incomplete 
paragraph. "http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdockets.cfm" 
is  corrected  to  read  "http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfm." 

Dated:  November  26.  2001. 
Margaret  M.  Dotzei, 
Associott:  Commissioner  for  Policy- 
[FR  Do<    01-29804  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notice  of  Listing  of  Members  of  the 
Food  and  Drug  Administration's  Senior 
Executive  Service  Performance  Review 
Board 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FD.A)  is  announcing  the 
members  of  the  FDA  Performance 
Review  Board  (PRB).  This  action  is 
intended  to  ensure  that  members  of  the 
PRBs  are  appointed  in  a  manner  that 
provides  consistency,  stability,  and 
objectivity  in  performance  appraisals, 
and  that  notice  of  the  appointment  of 
members  of  the  board  be  published  in 
the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  vS.  Karr.  Office  of  Human 
Resources  and  Management  .Services 
(HFA-408).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-4183. 
The  following  persons  will  serve  on 
FDA's  PRB.  which  oversees  the 
evaluation  of  performance  appraisals  of 
FDA's  Senior  Executive  Service 
members  in  accordance  with  5  U.S.C. 
4314(c)(4): 

Linda  A.  Suydam.  (Chairperson, 
David  W  Feigal.  jr.. 
William  K.  Hubbard, 
and  Jeffrey  M.  Weber, 

Dated:  November  20.  2001. 
Bernard  A.  Schwetz, 
Acting  Pane  ipal  Deputy  Commissioner. 
IFRDoc.  01-2980.3  Filed  11-29-01;  8:45  am] 
BILUNG  CODE  416O-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
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request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301  j  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


Type  of  report 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Application  for 
Certification  and  Recertification  as  a 
Federally  Qualified  Health  Center 
(FQHC)  Look- Alike  (OMB  No.  0915- 
0142):  Revision 

The  Health  Resources  and  Services 

Administration  [HRS.M  proposes  to 
revise  the  application  guide  used  bv 
organizations  applying  for  certification 
or  recertific:ation  as  a  Federally 
Qualified  Health  Center  (FQHC)  Look- 
Alike  for  purposes  of  cost-based 


reimbursement  under  the  Medicaid  and 
Medicare  programs  The  guide  will  be 
revised  to  reflect  legislative,  policy,  and 
technical  changes  since  October  1999, 
the  issuance  date  of  the  last  guidance. 
Revisions  include  reference  to  the 
Medicare.  Medicaid  and  State 
Children's  Health  Insurance  Program 
Benefits  Improvement  and  Protection 
Act  'BIPA)  of  2000.  section  702.  the 
-Medicaid  prospective  payment  system 
for  FQHCs.  the  elimination  of  waiver 
allowances  under  the  Medicaid  FQHC 
benefit  and  the  interpretation  and 
implementation  of  policy  documents 
issued  bv  HRSA. 
The  estimated  burden  is  as  follows: 


Application  .... 
Recertification 

Total  


Number  of  re- 
spondents 


Responses 

per  respond- 
ent 


Hours  per  re- 
sponse 


Total  burden 
hours 


25 
75  1 


100 
20 


100 


2.500 
1.500 


4000 


Send  comments  to  Susan  G  Queen. 
Ph.D..  HR.SA  Reports  Clearance  Officer, 
Room  14-22.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  26.  2001. 
fane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 

Coordination. 

IFR  Do(    01-20745  Filed  11-29-01:  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Special  Emphasis  Panel. 
December  6,  2001,  2  p.m.  to  December 
6.  2001.  4  p.m.,  National  Cancer 
Institute  Division  of  Extramural 
Activities,  Grants  Review  Branch,  6116 
Executive  Boulevard.  8th  Floor, 
Rockville.  MD.  20852  which  was 
published  in  the  Federal  Register  on 
November  13.  2001.  66  FR  56833- 
56834. 

The  meeting  start  time  has  changed 
from  2  pm  to  1  pm.  The  meeting  is 
closed  to  the  public. 


Dated:  November  21.  2001. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Dor    m-206qo  Filed  11-29-01:  8:45  am] 

BILUNC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  foUnwinp 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  .set  forth  m  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unw-arranted 
invasion  of  personal  privacy. 

.\amc  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Clinical 
Nutrition  Research  Unit. 

£>o^e.  December  18-20.  2001. 

Time:  7  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn.  5520  Wisconsin  Ave, 
Chev7  Chase,  MD  20815. 

Contact  Person:  Mary  C.  Fletcher, 
Scientific  Review  .Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities.  National  Cancer  Institute,  National 
Institutes  of  Health.  6116  Executive 
Boulevard.  Rm  8115,  Bethesda,  MD  20892. 
301/496-7413. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research,  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  21.  2001 

La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor,' 
Committee  Policy. 

IFR  Dor  ni -29691  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Cnmmittee  Act,  as 
amended  (5  l^S.C.  Appendix  2).  notice 
is  herebv  gi\en  of  a  meeting  of  the 
National  Advisory  Research  Resources 
Council. 

The  meeting  will  be  open  to  the 
public:  ds  indicated  below,  with 
attendance  limited  to  space  available. 
Indi\iduals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  Ciontact  Person  listed  below 
in  advance  of  the  meeting. 

The  mi^eting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
andor  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/ or  contract  proposals, 
the  disclnsurt'  of  which  would 
constitute  a  clearh  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Resean:;h  Resources  Council. 

Da(e.  January  31,  2002. 

Open:  8;30  a.m.  to  2:45  p.m. 

Agenda:  Report  of  Center  Director  and 
other  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31C.  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  2:45  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31C,  Conference 
Room  fi.  Bethesda.  MD  20892. 

Contact  Person:  Louise  E.  Ramm,  PhD. 
Deputy  Director,  National  Center  for 
Research  Resources.  National  Institutes  of 
Health.  Building  31,  Room  3Bll.  Bethesda, 
MD  20892.  301-496-6023. 

Information  is  also  available  on  the 
Institutes/Center  home  page: 
wyyw.ncrr  nih.gov/newspub/minutes.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333: 
43  371.  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 


Dated:  November  20,  2001, 
La  Verne  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory- 

Committee  Policy. 

|FR  Dog.  01-29687  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lund,  and  Blood 
Institute:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 

public  in  accordance  with  the 

provisions  set  forth  in  sections 

552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 

as  amended.  The  grant  applications  and 

the  discussions  could  disclose 

confidential  trade  secrets  or  commercial 

property  such  as  patentable  material. 

and  personal  information  concerning 

individuals  associated  with  the  grant 

applications,  the  disclosure  of  which 

would  constitute  a  clearly  unwarranted 

invasipn  of  personal  privacy. 
I 
Nami  of  Committee:  National  Heart,  Lung, 

and  Blood  Institute  Special  Emphasis  Panel, 

Reviewlof  Applications. 

Dore.1  December  12,  2001. 

Time;  1  p.m.  to  3  p.m. 

AgenfJa:  To  review  and  evaluate  grant 
applications. 

PlacS:  Two  Rockledge  Centre.  Room  7214, 
6701  Rockledge  Drive,  Bethesda,  MD  20817, 
(Telephone  Conference  Call). 

Contact  Person:  Valerie  L.  Prenger,  PhD, 
Health  Scientist  Administrator,  NIH,  NHLBI. 
DEA.  Review  Branch.  Rockledge  Center  II, 
6701  Rockledge  Drive,  Suite  7198,  Bethesda, 
MD  20892-7924,  (301)  435-0297. 
(Catalogue  of  Federal  Domestic  Assistance 
Prograrti  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
VascuUr  Diseases  Research;  93.838.  Lung 
Diseas^  Research;  93.839,  Blood  Diseases 
and  Rejources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  21,  2001, 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc  01-29689  Filed  11-29-01;  8:45  am) 

BILLING  CODE  41 40-01 -¥ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5, 
U.S.C.  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications, the  disclosure  of 
which  would  cimstitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

.Same  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Review  of  F'AOO-004,  PAOO-005,  PA99-087 
grant  applicHtions. 

Date:  [anuary  10-11.  2002. 

Time:  7  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Wardman  Park  Hotel,  2660 
Woodley  Road.  NVV.  Washington.  DC  20008. 

Contact  Person:  Diane  M  Reid,  MD, 
Review  Branch.  Room  7182.  Division  of 
Extramural  .Affairs.  National  Heart.  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda.  MD  20892.  (301)  435-0277. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research:  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Resean :h;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  November  23.  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policv. 

[PR  Doc.  01-29696  Filed  11-29-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .5.52b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel 

Date.  December  6.  2001. 

Time.  8:30  a.m.  to  2  p.m. 

Agendo:  To  review  and  evaluate  grant 
applicaticms. 

Place:  Four  Points  Sheraton.  8400 
Wisconsin  .Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Marita  Hopmann.  PhD. 
Scientific  Review  .Administrator.  Division  of 
ScientifiL  Review  National  Institute  of  Child 
Health  and  Human  Development.  6100 
Building.  Room  .lEOl.  Bethesda,  MD  20892, 
(301)  435-6911.  hopmannm@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  20,  2001. 
I.aVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policv. 

IFR  Doc.  01-29683  Filed  11-19-01;  8:45  am] 

BILLING  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  lOid)  of  the 
Federal  .advisory  Committee  .^ct,  as 
amended  (5  US  C  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  November  27,  2001.' 

Time:  12  pm  to  2  pm. 

Agenda:'To  review  and  evaluation  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive. 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Tracy  A.  Shahan.  PHD. 
Scientific  Review  Administrator,  National 
Institute  of  .Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Building.  MSC  6500. 
45  Center  Drive.  5AS-25H,  Bethesda.  MD 
20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.846,  .\rthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  November  20,  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(PR  Doc.  01-29684  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U  S  C.  .-Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  c  oncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Name  of  Committee:  National  Institute  of 
.Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Therapeutic  Strategies  for 
HI\'  Disease 

Dofe;  December  13,  2001. 

Time:  1  p.m.  to  2:15  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 


Uitonal  Note:  This  document  was  received  by 
the  Office  of  the  Federal  Register  on  November  26. 
2001. 


Place:  6700  B  Rockledge  Drive,  Room  2220. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Persdn:  Eleazai  Cohen,  PhD, 
Scientific  Review  Administrator,  .NIAID/ 
DEA,  Scientific  Review  Program,  Room  2220. 
6700B  Rockledge  Drive,  MSC-7616, 
Bethesda.  MD  20892,  301-496-2550, 
ecI7wtani7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  .Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  No\f"-;;'H'  .;i.  2001 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policv. 

(FR  Doc  01-29692  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)[4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privac\ 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Ecology  of  Infectious 
Diseases 

Date:  November  28-30,  2001. 

Time:  November  28,  2001.  9  am  to 
adjournment  of  November  30,  2001. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Contact  Person:  Anna  L.  Ramsey-Ewing. 
PhD.  Scientific  Review  .Administrator, 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  NIAID,  NIH,  Room 
2220,  670O-B  Rockledge  Drive,  MSC  7610. 
Bethesda,  MD  20892-7610,  301  496-2550, 
arl5o@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 

funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Progrtim  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Researcfi:  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Datpd   N'ovt-mber  21.  2001. 
l.aV  erne  ^'.  Stringfield. 
Director.  Office  of  Federal  Advisor\' 
Committpe  Policy. 
[FR  Doc.  01-29693  Filed  11-29-01:  8:45  ami 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke:  Notice  of  Closed 
Meetings 

Pur.suant  tu  section  lOtd)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  L'.S  C  Appendix  2),  notice 
is  herebv  givt'n  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
,-i.T2b(c)(4)  and  552b(c)(6),  Title  3  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
(  onfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  pf^rsonal  information  concerning 
nidividuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  c;learlv  unwarranted 
in\a.Mon  of  personal  privacy. 

.\amf!  of  Committef:  .National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Datf:  December  6-7.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  Hotel  Washington.  515  15th  Street, 
NVV.,  Washington.  DC  20004. 

Contact  Person:  Raul  A.  Saavedra.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS.  Neuroscience 
Center.  6001  Executive  Blvd..  Suite  3208. 
MSC  9529.  Belhesda.  MD  20892-9529.  301- 
496-9223. 

This  notii:e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Spet:ial 
Emphasis  Panel. 

Date:  De<;ember  6,  2001 . 

Time:  9  AM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  The  Grand  Westin  Hotel,  2350  M 
Street.  NW.,  Washington.  DC:  20037. 

Contact  Person:  Alan  L.  Willard,  PhD. 
Scientific  Review  Administrator.  Scientific 


Review!  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS.  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529.  Bethesda,  MD  20892-9529,  301- 
496-9223. 

Thisjnotice  is  being  published  less  than  15 
days  pjior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xarrif  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  December  10.  2001. 

Tim0:  2  PM  to  3:30  PM. 

Agei^da:  To  review  and  evaluate  grant 
applications. 

Plac^:  6001  Executive  Blvd..  Rockville, 
Rockvi^le,  MD  20852,  (Telephone  Conference 
Call). 

Contoct  Person:  Alan  L.  Willard.  PhD, 
Scientlic  Review  Administrator.  Scientific 
Reviev4  Branch.  NINDS/NIH/DHHS, 
Neuro^ience  Cente^,  6001  Executive  Blvd., 
Suite  ±08.  MSC  9529.  Bethesda.  MD  20892- 
9529,  301-496-9223. 

This|notice  is  being  published  less  than  15 
days  p^ior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Cataldgue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Relatea  to  Neurological  Di.sorders:  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS)  ^„~^      . 


Dated:  November  23.  2001. 

LaVerae  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  DrK  .  01-29695  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

Tha  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  {x^rsonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 


\ame  of  Committee:  National  Institute  on 
Alcohfil  .Abuse  and  .-Mcoholism  Special 
Emphasis  Panel,  Spec  ial  Emphasis  Panel. 

Da(p;  December  4.  2001 

Time:  2  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Willco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Sean  N.  O'Rourke. 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcoho!  Abuse  and  Alcoholism.  .National 
Institutes  of  Health,  Suite  409.  6000 
Executive  Boulevard.  Bethesda.  MD  20892- 
7003.  301-44.5-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  .Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Researtih 
Training;  93.273.  Alcohol  Research  Programs: 
93.891.  .Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  November  23.  2001. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  DcH    01-29697  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  L'.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  appiic:ations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  (A:>mmittee:  National  Institute  on 
.Alcohol  .Abuse  and  .Alcoholism  Special 
Kmphasis  Panel. 

Dofe.  December  20.  2001. 

Time:  12  pm  to  1  pm. 

.■\genda:To  review  and  evaluate  grant 
applications. 
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Place:  6000  Executive  Blvd.,  Rm  409, 
Rockville,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  L.  Tony  Beck.  PhD, 
Scientific  Review  Administrator.  National 
Institute  on  Alcohol  Abuse  and  Alcoholism. 
National  Institutes  of  Health,  Suite  409,  6000 
Executive  Blvd..  MSC  7003.  Bethesda.  MD 
20892-7003,  301-44.3-0913. 
ibeck@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  -Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  .Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated;  Novembpr  2.'^.  2001. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

IFR  Doc.  01-29699  Filed  11-29-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  lOfd)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  ac;cordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  ,5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
.Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  December  18.  JOOl. 

Time:  1  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Room 
2220.  Belhesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Eleazar  Cohen.  PHD. 
.Scientific  Review  .Administrator.  NIAID/ 
DE.A.  Sc  lentific  Re\  iew  Program,  Room  2220, 
ti-Oi)B  Rockledge  Drive.  MSC-7616. 
Bethesda   MD  20892.  301— 496-25,=^0. 
erl  ~\\:'j  nih  yen 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  9.i.85.T.  .Allergy.  Immunology, 
and  Transplantation  Research:  93.856, 


Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  November  23,  2001. 
LaVerne  Y.  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 
Committee  Policv. 

IFR  Doc.  01-29700  Filed  11-29-01;  8:45  am) 
BILUNG  CODE  4i4O-0'-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor)'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
ronfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  December  17-18,  2001. 

Time:  8  AM  to  5  PM, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Hotel,  One  Bethesda  Metro 
Center,  Bethesda.  MD  20814. 

Contact  Person:  Ned  Feder.  MD.  Scientific 
Review  Administrator,  Review  Branch.  DE.A. 
NIDDK.  Room  645,  6707  Democracy 
Boulevard.  National  Institutes  of  Health. 
Bethesda.  .MD  20892. 

Xame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Disea.ses 
Special  Emphasis  Panel. 

Date:  December  18,  2001. 

Time:  8:30  .AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Contact  Person:  L,akshmanan  Sankaran. 
PHD,  Scientific  Review  .Administrator, 
Review  Branch.  DEA.  NIDDK.  Room  754, 
6707  Democracy  Boulevard.  National 
Institutes  of  Health.  Bethesda,  MD  20892- 
6600.  (301)594-7799. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  )anuarv  9.  2002. 

Time:U  PM  to  5  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Belhesda  Marriot.  6711  Democ:racy 
Boulevard.  Bethesda.  MD  20817. 

Contact  Person:  Michele  L.  Barnard.  PHD. 
Scientific  Review  Administrator.  Review 
Branch,  DEA.  NIDDK.  National  Institutes  of 
Health.  Room  753.  6707  Democracy 
Boulevard.  Belhesda.  MD  20892,  301/594- 
8898. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93,849,  Kidney  Diseases,  Urology 
and  Hematologv  Research,  National  Institutes 
of  Health,  HHS) 

Dated;  November  23.  2001. 

I  aV  erne  '\  ,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-29701  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4<40-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart.  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor>'  Committee  Act.  as 
amended  (5  U.S.C  .Appendix  2).  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  « 

provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  ut  Committee  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Innovative  Grant  Program. 

Date:  lanuarv  9.  2002, 

Time:  10  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Zoe  E.  Huang.  MD.  Review 
Branch.  Division  of  Extramural  .Affairs, 
National  Heart.  Lung,  and  Blood  Institute. 
Bethesda.  MD  20892-7924. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93,838,  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 
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Dated:  November  21,  2001. 
LaV'erne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-29688  Filed  11-29-01;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  spe:tion  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
ui  advance  of  the  meeting. 

\anie  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee. 

Date:  fanuary  28-29,  2002. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  Concerns,  issues  and  discussion 
regarding  the  peer  review  process. 

Place:  National  Institutes  of  Health.  Two 
Rotltiedge  Center,  Conference  Room  9100. 
6701  Rocicledge  Drive.  Bethesda,  MD  20892. 

Contact  Person:  Brent  B,  Slanfield.  PhD. 
Deputy  Director.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Roclcledge  Drive,  Room  3016,  MSC  7776, 
Bethesda,  MD  20892,  (301)  435-1114. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
nMw.csr.nih.gov/drgac/drgac.htm.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available, 
(Catalogue  of  Federal  Domestic  .\ssistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93,333, 
93,337,  93,393-93.396.  93.837-93.844, 
93,846-93.878.  93,892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  20,  2001. 
I,ii\erni'  V  ,  St^in^fIl'ld, 

Director.  Office  of  Federal  Advisor}' 

Committee  Policy. 

IFR  Doc.  01-29685  Filed  11-29-01;  8:45  am] 

BILLING  CODE  4M0  01    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(G)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27,  2001.' 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applicaitions. 

Placi:  Holiday  Inn  Chevy  Chase,  5520 
Wiscoijsin  Ave,  Chevy  Chase,  MD  20815, 

Contact  Person:  VViJIiam  C.  Benzing,  PhD, 
Scienti  ic  Review  Administrator,  Center  for 
■  Scienti  "ic  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7e46,  Bethesda,  MD  20892,  (301)  435- 
1254.  litenzingw@mail.nih.gov. 

Thisinotice  is  being  published  less  than  15 
days  p^ior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvde, 

Nanit  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Datet  November  27,  2001. 

Timg:  2  pm  to  3  pm. 

Agei^da:To  review  and  evaluate  grant 
applications. 

Plac\:  NIH,  Rockledge  2,  Bethesda.  MD 
20892, '(Telephone  Conference  Call), 

Contact  Person:  Cathleen  L.  Cooper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health)  6701  Rockledge  Drive,  Room  4208, 
MSC  7B12,  Bethesda,  MD  20892,  (.301)  435- 
3566.  Goopercyicsr.nih.gov. 

This, notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nanie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Datd^  December  3,  2001. 

Timf:  12  pm  to  1:30  pm. 

Ageada:  To  review  and  evaluate  grant 
applic:ations. 

Placf:  NIH.  Rockledge  2,  Bethesda,  MD 
20892J  (Telephone  Conference  Call), 


'  Editorial  Note:  This  document  was  received  by 
the  OffY:e  of  the  Federal  Register  on  November  26, 
2001. 


Contact  Person:  Charles  N.  Rafferty.  PhD, 
Scientific  Review  .•\dministrator.  Center  for 
,Scientifi(.  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
Bethesda.  MD  20892.  (301)  435-3562. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\'amp  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  5.  2001, 

Time:  11:30  am  to  1  pm. 

.Agenda:  To  review  and  evaluate  grant 
application--. 

Place:  NIH,  Rot  kledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Larry  Pinkus.  PHD. 
Scientific  Review  .Administrator.  Center  for 
.Sfientifif  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4132, 
MSC  7802.  Bethesda.  MD  20892,  (301)  435- 
1214. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cyc;le. 

.S'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  5.  2001. 

Time:  3  p.m.  to  4  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  David  ).  Remondini.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Roc  kledge  Drive.  Room  2210, 
.M.SC  7890.  Bethesda,  MD  20892,  (301)  435- 
1038,  remondidacsr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

.\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  6-7.  2001. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Latham  Hotel,  3000  M  Street.  NVV.. 
Washington.  DC  20007-3701. 

Contact  Person:  Carole  L.  )elsema.  PHD. 
Scientific  Review  Administrator.  MDCN 
Scientific:  Review  C.rou|).  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5210.  MSC  7850. 
Bethesda.  MD  20892.  (301)  435-1249. 
jelsemaciicsr.nih  .gov 

This  notice  is  being  published  less  than  15 
da\s  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.Vanie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  13.  2001 

Time:  2  p.m.  to  5  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Confereni  e  Call), 

Contact  Person:  Michael  H.  Chaitin.  PHD, 
Sc  ientific:  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5202. 
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MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
0910.  chaitinm@csr.nih.gcn: 
(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  93.306,  Comparative 
Medicine,  93.306;  93.333.  Clinical  Research, 
93.333,  93.337,  93.393-93.396,  93.837- 
93.844,  93.846-93.878,  93.892.  93.893, 
National  Institutes  of  Health,  HHS) 

Dated:  November  20,  2001. 
LaV'eme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor} 
Committee  Policy. 

[FR  Dot    m-.?qfia6  Filed  11-29-01;  8:45  am] 
BIUING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\-  C^ommittee  .Act.  as 
amended  (5  U.S.C.  .Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552bicK4)  and  552b(c)(6).  Title  5  U.S,C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  5,  2001, 

Time:  5  pm  to  7  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call), 

Contact  Person  Priscilla  B,  Chen,  PhD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4104,  MSC  7814,  Bethesda.  MD  20892, 
(301)  435-1787 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  rvr  ie. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93  333.  Clinical  Research,  93.333, 
93,337,  93.393-93.396.  93.837-93  844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  .November  23.  2001. 

LaVeme  \.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policv 

IFRDoc.  01-29694  Filed  11-29-01:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

.Notice  :s  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
November  15.  2001.  3  pm  to  November 
15.  2001.  5  pm.  MH.  Rockledge  2. 
Bethesda.  MD.  20892  which  was 
published  in  the  Federal  Register  on 
November  21.  2001.  6ft  FR  58510. 

The  meeting  will  be  held  December  5, 
2001.  from  930  am  tn  12  pm  The 
location  remains  the  same.  The  meeting 
is  closed  to  the  public. 

Dated:  November  23.  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-29698  Filed  11-29-01:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board:  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Substance  Abuse  Prevention 
(CS.AP)  Drug  Testing  .Advisors  Board  to 
be  held  in  December  2001 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  Department  of  Health 
and  Human  Sen'ices  drug  testing 
program  update,  a  Department  of 
Transportation  drug  testing  program 
update,  and  an  update  on  the  draft 
guidelines  for  alternativ  e  specimen 
testing  and  on-site  testing  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities,  please  notif% 
the  Contact  listed  below 

The  meeting  will  include  developing 
the  final  requirements  for  specimen 
validity  testing  that  had  been  published 
in  the  Federal  Register  on  .August  21, 
2001  (66  re  43876).  and  evaluation  of 
sensitive  .National  Laboratorv 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U,S,C  552b(c)(9)(B)  and  5 
U.S.C.  app.  2.  sec,  10(d). 

A  roster  of  the  board  members  mav  be 
obtained  from;  Mrs.  Giselle  Hersh, 


DiNdsion  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  II.  Suite  815. 
Rockville  MD  20857,  Telephone:  (301) 
44  3-6014  The  transcript  for  the  open 
session  will  be  available  on  the 
follnwing  website:  http:// 
workplace  samhsa.gov.  Additional 
information  for  this  meeting  mav  be 
obtained  by  contacting  the  individual 
listed  below. 

Committpe  Same'  Center  for 
Substance  .Abuse  Prevention  Drug 
Testing  ,Advisor\'  Board, 
Meeting  Date: 

December  4.  2001:  8:30  a.m.-4:30 

p  m 

December  5,  2001:  8:30  am  -Noon. 
Place:  Residence  Inn  by  Marriott, 
7335  Wisconsin  Avenue.  Bethesda. 
Maryland  20814. 
Type. 

OPEN:  December  4.  2001:  8:30 

am. -10:00. 

CLOSED:  December  4.  2001.  10:00- 

4:30  p.m. 

CLOSED:  December  5.  2001;  8:30 

a.m. -Noon 
Contact.  Donna  M.  Bush.  Ph.D.. 
Executive  Secretarv;  Telephone:  (301) 
443-6014,  and  FAX:  (301)  443-3031. 
This  notice  is  tjeing  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  November  27.  2001. 
Toian  Vaughn. 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Seri'ices 

Administration. 

IFR  Doc   01-29805  Filed  1 1-29-01;  8:45  am) 

BILLING  CODE  4162-JO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-4a] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  AsMStant 
Secretarv  for  Communit\  Planning  and 
Development.  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 

unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HL'D  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  November  30   2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  Department  cjf  Housing 
and  Urban  Development.  Room  7262. 
451  Seventh  Street.  SW..  Washington. 
DC  20410;  telephone  (2021  708-1234, 
ri  V  number  for  the  hearing-  and 
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.spee(:h-iinp<iir»'(i  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
dCLordanLf  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  v   Veterans  Administration. 
No.  88-2503-(3G  (D.D.C.).  HLTD 
publishes  a  Notice,  on  a  weekly  basis. 
id'^ntifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
ami  real  property  that  HL'D  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  23.  2001. 
|ohn  D.  (iarrity. 

Director.  Office  of  Special  Needs  Assistance 

Programs. 

IFR  Doc.  01-29605  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  {\6  U.S.C.  1531.  et  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  iO  days  of  the  date  of  this  notice. 

Applicant:  Ralph  M.  Marcum, 
Columbiana.  AL.  PRT-050043. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
(Inrcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  thf  Republic  of  South  Africa. 
fur  the  purpo>^^'  of  enhancement  of  the 
survival  of  the  species. 

Applicant  leffrev  K.  (^.haulk.  Gavlord. 
Ml.  PRT-().i0038 

The  applicant  requ^-sts  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorca^i]  (  ullc.!  from  a  captive  herd 
mdiiitain''ii  uiuitT  thetnanagement 
program  of  the  Republic  of  South  Africa. 
for  the  purpose  of  enhancement  of  the 
sur\ivdl  of  the  species. 


Applicant:  Kenneth  A.  Rowland, 
Albuquerque,  NM.  PRT-049995. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
surv-ivaj  of  the  species. 

Applicant:  Gary  L.  Keel,  Duluth,  GA, 
PRT-049993. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survivaj  of  the  species. 

Applicant:  James  R.  Rhodes.  Ill,  North 
Little  Rock,  AR,  PRT-049898. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Kimbel  Jay  Stuart,  Nicasio, 
CA.  PRT-049806. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  National  Marine  Fisheries 
Service,  La  Jolla,  CA,  FRT-844694. 

The  applicant  requests  re-issuance  of 
a  permit  to  import  and/or  introduce 
from  the  sea  biological  samples 
collected  from  wild,  captive  held,  and/ 
or  captive  hatched  leatherback  sea  turtle 
(Dermochelys  coriacea).  hawksbill  sea 
turtle  [Eretmochelys  imhricata).  green 
sea  turtle  (Cbelonia  mydas],  kemp's 
ridley  sea  turtle  (Lepidochelys  kempii], 
and  olive  ridley  sea  turtle  (L.  olivacea] 
for  the  purpose  of  scientific  research. 
Samples  are  to  be  collected 
opportunistically  from  salvaged 
specimens  and  provided  to  their  facility 
in  its  capacity  as  a  National  Sea  Turtle 
tissue  repository.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  vear  period. 

Applicant:  The  Field  Museum. 
Chicago.  IL.  PRT-049888. 

The  applicant  requests  a  permit  to 
import  one  skeleton  and  one  fluid 
preserved  museum  specimen  of  brown 
lemur  (Eulemur  fulvus),  and  one  fluid 
preserved  specimen  of  diademed  sifaka 
(Propithecus  diadema)  that  were 
confiscated  by  the  Malagasy  government 


and  transferred  to  the  Universite  ' 

d'Antananarivo.  Antananarivo. 
Madagascar,  for  the  purpose  of  scientific 
research. 

Applicant:  Dr.  L  Elizabeth 
Rasmussen.  Oregon  Graduate  Institute 
of  Science  and  Technology,  Beaverton, 
OR.  PRT— 042224. 

The  applicant  requests  a  permit  to 
export  biological  samples  collected  from 
captive-born/captive-held  Asian 
elephants  [Elephas  maximus)  to  the 
Horticultural  Research  Institute  of  New 
Zealand,  Palmerston  North  &  Auckland, 
New  Zealand,  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  year  period 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfv'  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 
days  of  the  date  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director, 

Applicant:  Richard  J.  Lorenzo,  Bay 
City,  Ml,  PRT-049975. 

the  applicant  requests  a  permit  to 
import  a  polar  bear  [I'rsus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  0MB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203. 
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telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  November  9,  2001. 
Michael  S.  Moore. 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
(PR  Doc.  01^29792  Filed  11-29-01:  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Final  Revised 
Recovery  Plan  for  the  Oregon 
Silverspot  Butterfly 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  announce  the  availability  of  a 
final  revised  reco\  erv  plan  for  the 
Oregon  silverspot  butterfly  (Speyeha 
zerene  hippolyta).  which  will  update 
the  original  recovery  plan  that  was 
completed  in  1982.  This  butterfly  is 
distributed  in  six  small  areas  along  the 
Pacific  coast  from  northern  California  to 
southern  Washington.  The  Oregon 
silverspot  butterfly  depends  upon 
coastal  grasslands  that  contain  the  larval 
host  plant  (early  blue  violet),  nectar 
sources,  and  adult  courtship  areas. 
Actions  needed  for  reco\ery  include 
permanent  protection  of  habitat, 
restoration  and  management  of  native 
coastal  grasslands,  and  prevention  of 
further  habitat  fragmentation  bv 
minimizing  the  effects  of  human 
disturbance. 

ADDRESSES:  Recovery  plans  that  have 
been  approved  by  the  U.S.  Fish  and 
Wildlife  Service  are  available  on  the 
World  Wide  Web  at  http:// 
endangered,  fvxs.gov/recoverv/recplans/ 
index.htm  Recovery  plans  mav  also  be 
obtained  from:  Fish  and  Wildlife 
Reference  Service,  5430  Grosvenor 
Lane,  Suite  110.  Bethesda,  Man,  land 
20814. (301)  429-6403  or  1-800-582- 
3421.  The  fee  for  the  plan  varies 
depending  on  the  number  of  pages  of 
the  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

RoUie  White,  Endangered  Species 
Division  Manager.  U.S.  Fish  and 
Wildlife  Service.  Oregon  Fish  and 
Wildlife  Office.  2600  SE  98th  Avenue, 
Suite  100.  Portland,  Oregon,  97266; 
phone  (503)  231-6179. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 


where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primarv-  goal  of  our  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  to  conserve  the 
species,  establish  criteria  for  recognizing 
the  recovery  levels  for  dow  nlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recoverv 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U,S,C.  1531  et 
seq.)  requires  that  recoverv-  plans  be 
developed  for  listed  species  unless  such 
a  plan  would  not  promote  the 
conser\'ation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  during  recover\-  plan 
development,  we  provide  public  notice 
and  an  opportunity  for  public  review 
and  comment.  We  will  consider  all 
information  presented  during  a 
comment  period  before  we  approve  a 
new  or  revised  recover*'  plan.  We  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans 

The  Oregon  silverspot  butterfly, 
which  was  listed  as  threatened  with 
critical  habitat  in  1980,  is  a  small, 
darkly  marked  coastal  subspecies  of  the 
Zerene  fritiUarv-  butterfly.  This 
subspecies  occurs  in  six  small  pockets 
of  remaining  habitat  at  Del  Norte/Lake 
Earl  in  California  and  Clatsop  Plains. 
Mt  Hebo.  Cascade  Head.  Bra\  Point  and 
Rock  Creek-Big  Creek  in  Oregon.  A 
population  in  Long  Beach,  Washington 
may  be  extirpated  and  the  pf)pulation 
on  the  Clatsop  Plains  is  extremelv  low 
and  at  risk  of  extirpation.  The  original 
recovery  plan  was  completed  in  1982 
At  the  time  of  listing,  the  only  known 
viable  population  occurred  in  the  Rock 
Creek-Big  Creek  area  The  original 
recovery  plan  included  recover\'  actions 
for  the  Rock  Creek-Big  Creek  area  as 
well  as  the  rediscovered  population  of 
butterflies  at  Mt  Hebo  Since  that  time, 
additional  Oregon  siherspot 
populations  have  been  discovered  or 
rediscovered  at  Cascade  Head.  Brav 
Point,  Clatsop  Plains,  and  Del  Norte. 

The  open  vegetation  preferred  by  the 
butterfly  has  always  had  a  patchv 
distribution  that  was  maintained 
through  wildfire,  salt-laden  winds. 
grazing,  and  controlled  burning  Habitat 
has  declined  due  to  residential  and 
commercial  development.  in\asion  of 
exotic  plant  species,  overgrazing,  and 
lack  of  fire  Current  threats  to  Oregon 
silverspot  butterflies  include  continued 
habitat  alteration,  continued  invasion  of 


non-native  plants,  off-road  vehicle  use, 
and  vegetation  change  due  to  fire 
suppression. 

Tne  revised  recovery  plan  calls  for 
restoring  and  protecting  habitat  for  the 
Oregon  silverspot  butterfly  to  establish 
or  maintain  viable  populations  in  six 
habitat  conserx'ation  areas.  The  revised 
recovery  plan  also  calls  for  augmenting 
declining  populations  with  captive- 
reared  individuals  and  reintroducing 
butterflies  in  areas  where  thev  have 
been  extirpated.  The  plan  serves  as  a 
guide  for  all  Federal  and  State  agencies 
whose  actions  affect  the  conservation  of 
the  Oregon  silverspot  butterfly. 

The  objective  of  the  plan  is  to 
conserve  the  Oregon  silverspot  butterfly 
so  that  protection  by  the  Act  is  no 
longer  necessary.  As  recovery  criteria 
are  met.  the  status  of  the  species  will  be 
reviewed  and  it  will  be  considered  for 
removal  from  the  List  of  Endangered 
and  Threatened  Wildlife  (50  CFR  part 
17).  Major  actions  necessary  to 
accomplish  this  objective  include 
permanent  management  of  protected 
habitat  in  the  habitat  conservation  areas 
listed  in  the  plan  to  maintain  native, 
early  successional  grassland 
communities  which  include  early  blue 
vinlet  and  native  nectar  species. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533  (f). 

Dated:  .August  22.  2001. 
Rowan  VV,  Gould. 

Acting  Regional  Director.  Fish  and  Wildlife 
Ser\'ice.  Pacific  Region. 

(FR  Doc.  01-29733  Filed  11-29-01;  8:45  am) 

BILUNG  COOE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

The  Priority  List  Under  the  Multistate 
Conservation  Grant  Program  for 
Conservation  Projects  Submitted  to 
the  U.S.  Fish  and  Wildlife  Service  by 
the  International  Association  of  Fish 
and  Wildlife  Agencies 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice — Multistate  Conservation 
Grant  Program. 

SUMMARY:  The  Service  is  publishing  the 
priority  list  for  the  Multistate 
Conservation  Grant  Program  submitted 
by  the  Intematicmal  Association  of  Fish 
and  Wildlife  Agencies.  This  notice  is 
required  by  the  Fish  and  Wildlife 
Programs  Improvement  and  National 
Wildlife  Refuges  System  Centennial  Act 
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of  20no  Grant.N  ma\  Iw  made  from  this 

list, 

DATES:  Tliis  notio'  is  efffi  ti\"  upon  date 
'if  publuatiiin  in  th*'  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  M(  Kaw  Ciraiits  Manager,  U.S.  Fish 
ami  Wildlitt^  Service.  4401  North  Fairfax 
Drive.  Suite  140,  Arlington  Virginia 

2J2n,V  170*1  ,1.tR-1~1  1 

SUPPLEMENTARY  INFORMATION;  The  Fish 

an(i  Wildlife  Programs  Improvement 
and  National  Wildliff'  Refuges  Svstem 
Centennial  Act  of  2000  (Pub.  L.  106- 
408)  established  a  Multistate 


Conservation  Grant  Program  within  the 
Federal  Aid  in  Wildlife  Restoration  and 
Federal  Aid  in  Sport  Fish  Restoration 
Acts.  The  Improvement  Act  authorizes 
grants  of  up  to  $3  million  annually  from 
funds  available  under  each  of  the 
Restoration  Acts,  for  a  total  of  up  to  $6 
million  annually.  Grants  may  be  made 
from  a  priority  list  of  projects  submitted 
by  the  International  Association  of  Fish 
and  Wildlife  Agencies  (lAFWA). 
representing  the  State  fish  and  wildlife 
agencies.  The  Service  Director, 
exercising  the  authority  of  the  Secretary, 
need  not  fund  all  recommended 


projects,  but  may  not  fund  projects 
which  are  not  recommended 

To  be  eligible  for  consideration,  a 
project  must  benefit  fish  and/or  wildlife 
conservation  in  at  least  26  States,  a 
majority  of  the  States  in  a  Fish  and 
Wildlife  Service  Region,  or  a  regional 
association  of  State  fish  and  wildlife 
agencies.  Grants  mav  be  made  to  a  State 
or  group  of  States,  to  non-governmental 
organizations,  and.  solely  for  carrying 
out  the  National  Survey  of  Fishing, 
Hunting  and  Wildlife-Associated 
Recreation,  to  the  Fish  and  Wildlife 
Service. 


Title 


The  2001  Economic  Contributions  of  Sport  Fistiing 


Applicant 


Wildlife  funds 


Sport  fisti  funds 


National  Survey  of  Fishing,  Hunting  and  Wildlife-Associated  Recre- 
ation 

Reoresentation  of  the  Northeastern  Association  of  Fish  and  Wildlife 
Agencies  <n  International  Conventions  and  Protocols. 

The  2001  Economic  Contributions  of  Hunting   


Pumpout  Equipment  Standards  and  Lifecycle  Testing 


Representationo  f  the  Association  of  Midwest  FIsfi  and  Wildlife 
Agencies  in  International  Conventions  and  Protocols. 

New  Computer  Models  tor  Trap  Testing  in  the  Development  of 
Best  Management  Practices  to  Improve  Management  of  State 
Wildlife  Resources 

The  Need  to  Develop  a  Geographic  Information  System  to  Facili- 
tate Integrated  Bird  Conservation  in  the  Central  Hardwoods  Bird 
Conservation  Region 

Sage-Grouse  Interstate  Working  Group  Coordinator  


Management  Assistance  Team  (MAT)  

instream  Flows  for  Revenne  Resource  Stewardship 

Step  Outside        


P  sh  and  Wildlife  Reference  Service  

Fate  and  Effect  of  the  Aquaculture  Therapeutic  Potassium  Per- 
manganate 

Coordination  of  Vegetation  Establishment  and  Management  on 
Consen/ation  Reser/e  Program  Lands 

Representation  of  the  Western  Assocaition  of  Fish  and  Wildlife 
Agencies  and  its  Member  States  in  International  Treaties  and 
Protocols 

Understanding  the  Relationship  Between  Waterfowl  Hunting  Regu- 
lations and  Hunter  Satisfaction  Participation,  with  Recommenda- 
tions for  Improvements  to  Agency  Management  and  Conserva- 
tion Programis 

Development  and  Validation  of  Determinative  Analytical  Method  for 
the  Marker  Residue  of  AOUI-S,  a  Fish  Anesthetic  for  Public  Fish 
Facilities  and  Fishery  Management. 

Development  of  a  Model  for  Infecting  Fish  with  Columnaris  to  Fa- 
cilitate Pivotal  Efficacy  Trials  for  Treating  the  Disease  with  Can- 
didate Therapeutanis 

New  Animai  Drug  Application  (NADAi  for  Oxytetracycline  Immer- 
sion Therapy  for  Diseases  of  Cooi  and  Warm  Water  Fish  Spe- 
cies Cultured  on  Public  Fish  Facilities 

Multistate  Conservation  Grant  Program  Coordination     .,, 

Support  tor  State  Hooked  On  Fishmg — Not  On  Drugs"  and  Fish- 
ing Tackle  Leaner  Programs 

Bird  Conservation  tor  the  Nation  Implementation  of  Ali-Bird  Con- 
servation 

Representation  of  tne  Southeastern  Association  of  Fisn  and  WJd- 
iife  Agencies  m  International  Conventions  and  Protocols 


American    Sportfishing    Associa- 
tion. 
USFWS  

Northeast    Association    of    Fish 

and  Wildlife  Agencies 
lAFWA— Animal  Use  Issues  Task 

Force 
States  Organization   for  Boating 

Access 
Association  of  Midwest  Fish  and 

Wildlife  Agencies 
Northeast    Association    of    Fish 

and   Wildlife   Resource   Agen- 
cies 
Tennessee     Wildlife     Resources 

Agency. 

Western  Association  of  Fish  and 
Wildlife  Agencies 

lAFWA  

Wyoming  Game  and  Fish  De- 
partment. 

National  Shooting  Sports  Foun- 
dation 

KRA  Corporation  

Department  of  Biological 
Sciences.  Arkansas  State  Uni- 
versity 

lAFWA — Agricultural  Conserva- 
tion Task  Force 

Western  Association  of  Fish  and 
Wildlife  Agencies 

Wildlife  Management  Institute     ... 


lAFWA — Fishenes     and     Water 
Resources  Policy  Committee 

lAFWA — Fishenes     and     Water 
Resources  Policy  Committee. 

lAFWA— Fishenes     and     Water 
Resources  Policy  Committee 

lAFWA— -Executive  Committee  ... 
Future  Fisherman  Foundation  


SI  .432  516  , 

4  500 

76.992 

4  500 

76,937 

33,750 

120,000 

248  340 

171.100 

236,141 

75.000 

4,500 

lAFWA— Migratory  Bird  Com- 
mittee 

Southeast  Association  of  Fish 
and  Wildlife  Agencies 


61,450 


$73,044 

1,432.516 

4,500 


299,000 
4,500 


248,340 
16.650 


236.141 
59.915 


4,500 


49.335 

105.651 

96,921 


44.460 
294,200 


Title 


Applicant 


Wildlife  funds 


Sport  fish  funds 


Outreach  Project — Enhancing  Communications  Strategies  and  Im- 
proving Administration  of  State  Wildlife  Resource  Programs 
through  Impiementating  Best  Management  Practices  (BMPs):  A 
Plan  to  Assist  State  Agencies  with  the  D'ssemmation  of  New 
Technology  for  Furbearer  Management 

Science  and  Civics  Sustaining  Wildlife  Involving  High  School  Stu- 
dents and  Addressing  Wildlife  Needs 


Total 


lAFWA — Furbearer 
Task  Force 


Project  WILD 


Resources 


200,000 


26.328 


26.328 


3.071.014 


3.000.501 


4,500 


Both  total  amounts  are  over  the 
amount  allocated  bv  Congres.s  for  this 
program.  Funds  allocated,  but  not  spent, 
from  FY  2001  will  be  used  to  make  up 
the  difference  for  FY  2002. 

Dated:  October  16.  2001. 
Marshall  P.  Jones.  Jr.. 

Acting  Director,  U.S.  Fish  and  Wildlife 

Senice. 

|FR  Doc.  01-29702  Filed  11-29-01;  8:45  am] 

BIUING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Permit  for  Marine 
Mammals 

On  August  21.  2001.  a  notice  was 
published  in  the  Federal  Register  (66 

FR  43885).  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Ser\ice 
by  Steve  Tennant  for  a  permit  (FRT- 
046729)  to  import  one  polar  bear  (L^rsus 
maritimus}  taken  from  the  Southern 
Beaufort  Sea  population.  Canada,  for 
personal  use 

Notice  is  hereby  given  that  on 
November  1.  2001.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C,  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  anv  partv  who 
submits  a  written  request  to  the  I'  S 
Fish  and  Wildlife  Ser\ice.  Division  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  700.  Arlington, 
Virginia  22203.  telephone  1703)  358- 
2104  or  fax  (703) 358-2281. 

Dated:  November  9.  2001. 
Michael  S.  Moore, 

Spmor  Permit  Biologist.  Branch  of  Permits, 
Division  of  .Management  .■\uthoritv 
|FR  Doc   01-2979,3  Filed  11-29-01;  8:45  am) 
BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Avdflability  of  the 
Supplemental  Draft  Environmental 
Impact  Statement  for  the  Proposed 
Moapa  Paiute  Energy  Center  and 
Associated  Facilities,  Located  on  the 
Moapa  River  Indian  Reservation  and 
on  Bureau  of  Land  Management  Lands 
in  Clark  County,  NV 

AGENCY:  Bureau  of. Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 

that  the  Bureau  of  Indian  Affairs  (BIA) 
intends  to  file  a  Supplem.ental  Draft 
Environmental  Impact  Statement 
(SDEIS)  for  the  proposed  Moapa  Paiute 
Energy  Center  with  the  Environmental 
Protection  Agency  It  was  prepared  bv 
the  Bureau  of  Indian  .Affairs  (BIA)  and 
the  Bureau  of  Land  Management  (BLM), 
with  the  cooperation  of  the  Moapa  Band 
of  Paiute  Indians  (Tribe'  and  the 
Calpine  Corporation  (Calpinej,  The 
Notice  of  Availability  for  the  Draft 
Environmental  Impact  Statement  (DEIS) 
was  published  on  Fridav,  March  20. 
2001.  in  the  Federal  Register  (66  FR 
17437).  The  proposed  action  is  for  the 
Tribe  to  lease  land  and  water  on  the 
Moapa  River  Indian  Reser%'ation 
(Reservation]  to  Calpine  for  the 
construction,  operation  and 
maintenance  of  a  nominal  baseload  "60- 
megawatt,  natural  gas-fired,  combined 
cycle  power  plant.  In  addition, 
proposed  elements  associated  with  the 
power  plant  would  require  permits  and 
easements  on  Reservation  lands  and 
rights-of-way  actions  or  temporar\'  use 
permits  on  adjacent.  BLM  lands,  the 
proposed  term  for  the  lease  and  rights- 
of-way  is  25  years,  with  the  possibilitv 
of  renewal  for  an  additional  20  vear,>< 
The  purpose  of  the  proposed  action  is 
to  provide  viable  economic 
development  for  the  Tribe  and  to 
provide  an  alternative  power  supph"  to 
meet  the  growing  demand  for  power  in 
southern  Nevada  and  the  southwestern 
United  States, 


We  are  issuing  this  SDEIS  to  address 
and  invite  public  comments  on  minor 
changes  made  to  the  proposed  action 
since  the  DEIS  was  issued.  These 
changes  involve  structural  and  routing 
modifications  in  the  power  distribution 
system  for  the  proposed  power  plant. 
The  SDEIS  actually  contains  all  of  the 
information  that  we  anticipate  including 
in  the  Final  Environmental  Impact 
Statement,  in  order  to  provide  a  full 
context  in  which  to  view  the  changes. 
However,  we  are  seeking  public 
comments  on  the  new  information  only- 
We  will  not  consider  further  comments 
on  matters  already  addressed  in  the 
DEIS,  or  on  the  public  comments  on  the 
DEIS  included  in  the  SDEIS.  We  will 
address  any  comments  we  receive  on 
the  new  information  in  the  SDEIS  in  the 
Final  Environmental  Impact  Statement. 
Details  on  the  project  location,  proposed 
action,  alternatives  and  areas  of 
environmental  concern,  and  on  the  new- 
information  addressed  in  th>^  SDEIS.  are 
provided  below  (see  SUPPLEMENTARY 
INFORMATION), 

DATES:  Written  comments  on  the  SDEIS 

mus'  arrive  by  lanuarv  14.  2002, 
ADDRESSES:  You  may  mail  or  hand  carrv 
written  c  omments  to  Amv  L.  Heuslein 
or  Ben  Burshia,  Written  comments  for 
Ms.  Heuslein  may  be  mailed  to  Regional 
Environmental  Protection  Officer. 
Western  Regional  (Office.  Bureau  of 
Indian  .\ffairs.  Environmental  Qualitv 
Services.  PO  Box  10.  Phoenix,  Arizona 
85001.  or  hand  delivered  to  400  N   5th 
St.,  14th  Floor.  Phoenix,  .\rizona  85004, 
Written  comments  for  Mr,  Burshia  mav 
be  mailed  to  Field  Representative. 
Bureau  of  Indian  Affairs,  Southern 
Paiute  Field  Station,  PC:)  Box  720.  St, 
George,  I'tah  84771.  or  hand  delivered 
to  180  \   200  E  .  Suite  111,  St.  George. 
Utah, 

To  obtain  a  hard  copy  or  compact  disk 
of  the  SDEIS.  contact  any  one  of  the 
following:  ', Ij  Amy  L  Heuslein, 
Regional  Environmental  Protection 
Officer.  Western  Regional  Office.  Bureau 
of  Indian  .affairs,  En\  irLmmentai  Quality 
Services,  PO  Box  10,  Phoenix,  .•\nzona 
85001,  telephone  602-379-6750.  telefax 
602-379-3833.  or  E-mail 
AnnHeuslein@bia.gov;  [2]  Ben  Burshia, 
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Field  Representative,  Bureau  of  Indian 
Atfdirs.  Southern  Paiute  Field  Station, 
PC)  Box  720,  St.  George,  Utah  84771. 
telephone  435-674-9720,  telefax  435- 
674-9714.  or  E-mail 
BenBurshni®bta.gov:  (3)  lacqueline 
Gratton.  Realty  Specialist.  Bureau  of 
Land  Management.  4765  Vegas  Drive, 
Las  Vegas.  Nevada  89108.  telephone 
702-647-5000,  telefax  702-647-5023. 
or  E-mail  Jacqiipline — Gratton 
&nv.hlm.gov:  or  (4)  the  Mnapa  Band  of 
Paiutes.  Tribal  Hall,  Number  1  Lincoln 
Street.  Moapa  River  Indian  Reser\ation, 
Moapa,  Nevada.  89025.  telephone  702- 
865-2787,  extension  202,  or  telefax 
702-865-2875. 

A  hard  copy  of  the  SDEIS  will  be 
available  for  review  at  the  Clark  County 
Librarv — Urban  Branch.  1401  East 
Flamingo  Road,  Las  \'egas.  Nevada, 
telephone  702-733-7810.  Electronic 
copii'^  I  if  the  SDEIS  will  be  available  on 
the  BIA  Internet  web  site  at  http:// 
H'y^'w.phxao  az.bia.gov/branches/ 
environment /EIS/EIS. htm.  and  on  the 
BLM  web  site  at  http./ /\^-wwnv  hlm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  L   Heuslein.  602-379-6750.  or  Ben 
Burshia,  435-674-9720. 
SUPPLEMENTARY  INFORMATION:  The  SDEIS 
inrorporatcs  revisions  to  the  DEIS  made 
m  response  to  comments  submitted 
diinntj  the  60-dav  public  comment 
period  plus  revisions  made  in  response 
to  changing  conditions  and  new 
information  that  affected  the  design  of 
both  action  alternatives  These  revisions 
address  modifications  to  the  proposed 
project  made  after  the  DEIS  was  issued. 
Details  on  these  modifications  are 
provided  later  in  this  section. 

The  project  proposed  in  the  SDEIS 
would  use  up  to  222  acres  of 
Reservation  and  federal  lands  under  the 
jurisdiction  of  the  BIA.  BLM  and  the 
Tribe  It  would  be  located  in  C'lark 
County.  Nevada,  approximately  45 
miles  northeast  of  the  City  of  Las  Vegas, 
15  miles  southwest  of  the  City  of 
Glendale.  and  approximately  3  miles 
northwest  of  the  Interstate  15  and  State 
Route  169  interchange  {location  of 
Moapa  Tribal  Enterprises).  The 
proposed  power  plant  would  be  located 
on  approximately  65  acres  of 
Reservation  land  within  Sections  14  and 
15  of  Township  16  South,  Range  64  East 
(reference:  Arrow  Canyon  Southeast 
U.S.  Geological  Survey  Map  7.5-minute 
series) 

The  proposed  transmission  lines 
would  be  located  on  Reservation  and 
federal  lands  within  Sections  14.  15,  22. 
27.  28.  32  and  33  of  Township  16  South. 
Range  64  East;  and  Section  9  of 
Tiivsnship  17  South,  Range  64  East 
(reference:  Arrow  Canyon  Southeast  and 


Dry  Lake  U.S.  Geological  Survey  Maps 
7.5-minute  series).  The  access  road  for 
the  proposed  well  field  and  power  plant 
would  be  located  on  Reservation  and 
federal  lands  within  Sections  15,  21,  22, 
28  and  33  of  Township  16  South,  Range 
64  East;  sections  10  and  15  of  Township 
17  South,  Range  64  East  (reference: 
Arrow  Canyon  Southeast  and  Dry  Lake 
U.S.  Geological  Survey  Maps  7.5-minute 
series). 

The  proposed  nominal  760-megawatt, 
natural  gas-fired,  combined  cycle  power 
plant  project  would  employ  three  gas 
turbines,  three  heat  recovery  steam 
generators  and  one  steam  turbine.  The 
stacks  would  be  approximately  145  to 
199  feet  high  and  approximately  18  feet 
in  diameter.  Up  to  7000  acre  feet  per 
year  of  Tribal  groundwater  would  be 
used  for  operations  and  for  power  plant 
cooling.  Both  storm  water  and  process 
wastewater  would  be  confined  to  the 
site.  The  plant  would  be  fueled  by 
natural  gas  from  the  existing  Kern  River 
(VVilliam.s)  natural  gas  pipeline  that  is 
located  within  an  existing  right-of-way 
(administered  by  the  BLM)  on  the 
Reser\'ation.  approximately  4000  feet 
from  the  proposed  plant  location.  The 
project  would  include  construction  of  a 
gas  supply  lateral  pipeline  on 
Reservation  land  and  a  power  grid 
interconnection  at  the  Nevada  Power 
Company-owned  Crystal  Substation, 
located  approximately  four  miles  south- 
southwest  of  the  power  plant. 

Power  would  transmit  along  a  single 
or  double-circuit  500-kV  transmission 
line  supported  by  steel  lattice  towers, 
traversing  both  Reservation  land  and 
federal  land,  within  an  existing  utility 
corridor.  Although  only  one  500-kV 
circuit  is  necessary  for  the  proposed 
energy  center,  a  second  circuit  is 
included  as  a  possibility  to  allow  a 
generator  north  of  the  proposed  energy 
center  to  interconnect  at  the  Crystal 
Substation  without  having  to  cross  the 
proposed  500-kV  circuit.  If  a  second 
circuit  is  built,  Calpine  would  employ 
both  circuits  in  order  to  increase 
transmission  system  reliability  until  a 
user  for  the  second  circuit  has  been 
determined.  If  a  user  is  determined. 
Calpine  would  transfer  the  rights  of  a 
circuit  to  that  user,  and  the  user  would 
be  responsible  for  obtaining  separate 
permitting  for  its  project. 

The  proposed  project  includes  an 
access  road  to  connect  the  site  to 
Interstate  Highway  15.  A  portion  of  this 
access  road  would  require  new 
construction.  The  remainder  would 
make  use  of  an  existing  frontage  road 
and  an  existing  dirt  road,  which  is 
proposed  to  be  improved. 

Tne  modifications  made  to  the 
proposed  action  after  the  DEIS  was 


issued,  and  which  are  addressed  in  this 
SDEIS.  involve  the  transmission  line  for 
the  proposed  project.  In  the  DEIS,  the 
proposed  line  consists  of  a  power  grid 
interconnection  at  the  Nevada  Power 
Company-owned  Harrv  ,Allen 
Substation,  with  two  single-circuit.  230- 
kV  transmission  lines  supported  on 
mono-poles.  In  this  SDEIS.  the  line 
consists  of  an  interconnection  to  the 
Nevada  Power  Company's  Crystal 
Substation,  with  a  single  or  double- 
circuit  500-kV  transmission  line 
supported  on  steel  lattice  towers.  These 
modifications  were  made  in  order  to  be 
consistent  with  the  most  recent  regional 
transmission  plan  identified  in  the 
Nevada  Power  2001  Resource  Plan 
filing,  which  was  published  after  the 
release  of  the  DEIS. 

To  compare:  (1)  The  power  grid 
connection  to  the  Cr\stal  Substation  is 
seven  miles  shorter  than  the  connection 
to  the  Harry  Allen  Substation;  (2)  the 
width  of  the  right-of-way  for  the  single 
or  double-circuit  500-kV  transmission 
line  isl50  feet,  while  the  width  for  the 
two  single-circuit  230-kV  transmission 
lines  is  260  feet:  (3)  the  height  of  the 
steel  lattice  towers  is  between  180  tol90 
feet,  while  the  width  for  the  230-kV 
mono-poles  is  between  80  and  100  feet; 
(4)  the  number  of  steel  lattice  towers 
that  would  be  required  is  approximately 
27.  while  the  number  of  mono-poles 
would  be  approximately  120;  and  (5)  the 
single  or  double-circuit  500-kV  line 
would  disturb  about  40  acres  of  land, 
which  is  approximately  83  acres  less 
than  what  the  two  single-circuit  230-kV 
lines  would  disturb. 

The  SDEIS  discusses  potential 
impacts  of  proposed  power  plant 
development  and  operation  on 
environmental  and  cultural  resources  in 
the  study  area.  It  describes  alternatives 
that  were  considered  but  eliminated 
from  further  consideration,  and  analyzes 
the  proposed  action,  a  southern  site 
alternative,  and  the  no  action 
alternative.  Issues  addressed  in  the 
SDEIS  include  geology  and  soils,  surface 
and  groundwater  resources,  biological 
resources,  visual  resources,  air  quality, 
land  use.  noise,  public  services/utilities, 
hazardous  materials,  paleontological 
and  cultural  resources,  socio-economic 
conditions,  environmental  justice. 
Indian  trust  assets,  and  cumulative 
impacts.  In  addition,  the  SDEIS 
describes  project  modifications  in 
comparison  to  the  DEIS,  discusses  the 
reasons  for  these  modifications, 
explores,  but  eliminates  from  further 
consideration,  alternatives  for  the 
modifications,  and  analyzes 
environmental  impacts  with  respect  to 
the  modifications. 
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Public  Participation 

The  SDEIS  was  prepared  subsequent 
to  the  issuance  of  a  DEIS.  Public  scoping 
meetings  for  the  DEIS  were  held  August 
10  and  September  19.  2000.  at  the 
Reser\ation.  and  August  \\  and 
September  20,  2000,  at  the  North  Las 
Vegas  Airport  in  the  City  of  North  Las 
Vegas.  Nevada.  The  DEIS  was  made 
available  for  public  review  and 
comment  from  March  30.  2001.  to  May 
29.  2001.  A  Notice  of  Availability  of  the 
DEIS  was  published  in  the  Federal 
Register  on  March  30,  2001  (66  FR 
17437).  Public  notices  were  also 
published  in  the  Las  Vegas  Review- 
Journal,  the  Las  Vegas  Sun,  and  the  St. 
George  Spectrum  on  April  6-8,  2001. 
and  April  13-15,  2001.  In  addition, 
copies  of  the  DEIS  were  mailed  to  a  list 
of  interested  parties,  including  all 
attendees  of  the  public  scoping  meetings 
and  anyone  who  requested  a  copv.  and 
the  DEIS  was  available  from  the  BIA  in 
hard  copy,  on  CD.  and  on  the  Internet. 
Public  hearings  on  the  DEIS  were  held 
on  April  18.  2001.  at  the  Reser\'ation 
and  April  19.  2001 .  at  the  Guy 
Elementary  School  in  the  City  of  North 
Las  Vegas.  Nevada. 

Public  Comment  Solicitation 

As  an  alternative  to  submitting 
written  comments  regarding  the  content 
of  the  SDEIS  to  the  locations  identified 
in  the  ADDRESSES  section,  interested 
persons  may  instead  comment  via  the 
Internet  to  AmyHeuslein'&bia.gov  ot  to 
BenBurshia@bia.gov.  Please  submit 
Internet  comments  as  an  ASCII  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If  you  do 
not  receive  confirmation  from  the 
system  that  your  Internet  message  was 
received,  contact  Amv  L.  Heuslein  at 
(602)  379-6750,  or  Ben  Burshia  at  (435) 
674-9720.  respectively. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  addresses  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours.  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  Individuals  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  the.mselves  as 
representatives  or  officials  of 


organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority:  This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508).  implementing  the  procedural 
requirements  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42  U.S.C. 
4321  et  seq.).  and  the  Department  of  the 
Interior  Manual  (516  DM  1-6),  and  is  in  the 
exercise  of  authority  delegated  to  the 
Assistant  Secretary — Indian  Affairs  bv  209 
DM8 

Dated:  November  19,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  01-29707  Filed  11-29-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-020-02-1610-DU] 

Notice  of  Availabilrty  and  Protest 
Period  of  the  Proposed  Planning 
Analysis  for  Arkansas  and  Louisiana 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  and 
protest  period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  prepared  a 
Proposed  Planning  Analysis  and 
Envirormiental  Assessment  (PA/EA)  and 
a  Finding  of  No  Significant  Impact 
(FONSI)  that  address  management  of 
public  domain  lands  in  .Arkansas  and 
Louisicma.  The  PA/EA  describes  and 
analyzes  the  proposed  action  for 
management  of  approximately  575  acres 
in  Arkansas  and  378  acres  in  Louisiana. 
These  public  lands  are  isolated  tracts  in 
seven  counties  in  .Arkansas  and  four 
parishes  in  Louisiana  The  affected 
counties  in  Arkansas  are:  Baxter. 
Cleburne,  Crawford,  Fulton,  Pike. 
Searcy  and  \'an  Buren.  The  affected 
parishes  in  Louisiana  are  Desoto. 
Natchitoches.  Rapides  and  St  Martin 
Split-estate  Federal  minerals  are  not 
included  in  this  PA/EA.  These 
documents  were  prepared  to  fulfill  the 
requirements  of  the  Federal  Land  Policv 
and  Management  Act  of  1976  (FLPMA) 
and  the  National  Environmental  Policy 
Act  of  1969(NEP.A). 
DATES:  Protests  on  the  Proposed  PA/EA 
must  be  postmarked  no  later  than 
December  31.  2001   The  Proposed  PA/ 
EA  and  FONSI  can  be  reviewed 
Mondays  through  Fridays  from  8  am 
to  4  p.m.,  at  the  BLMs  lackson  Field 
Office.  411  Briarwood  Drive.  Suite  404, 


Jackson.  Mississippi  39206,  or  by  , 
visiting  the  Web  site  at  www.es.blm.gov/ 

Ifo/pages/lupj.html. 

ADDRESSES:  All  protests  must  be  filed 
only  with  the  Director  of  the  BLM  and 
submitted  by  mail  or  overnight  mail  as 
follows:  The  address  for  regular  mail  is; 
Director.  Bureau  of  Land  Management, 
Att;  Ms.  Brenda  Williams.  Protest 
Coordinator.  WO  210/LS-1075.  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW  .  Washmgton,  DC  20240:  The 
address  for  overnight  mail  is:  Director, 
Bureau  of  Land  Management,  Attn:  Ms. 
Brenda  Williams.  Protest  Coordinator 
(WO  210):  1620  L  Street.  NW..  Room 
1075.  Washington.  DC  20036.  Phone: 
(202)452-5110. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dvinnf-  \\':n\t'T>  d'  ihdl  ■  9~"-.540n. 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  was  developed  after 
review  of  comments  on  the  Draft  PA/ 
EA.  Public  comments  on  the  Draft  PA/ 
EA  were  received  by  mail,  public 
meeting,  e-mail,  and  phone  calls. 

The  alternatives  that  were  considered 
can  be  summarized  as:  (1)  No  Action  or 
Custodial  Management,  (2)  Disposal, 
and  (3)  Management  through 
Partnerships.  Under  the  Custodial 
Management  alternative,  the  BLM 
would  retain  the  tracts,  but  would  not 
pro-actively  manage  them.  There  would 
be  no  actions  taken  to  manage  habitats 
or  other  resources.  When  presented  to 
BLM.  applications  for  use  would  be 
evaluated  on  a  case-by-case  basis. 
Because  this  alternative  would 
essentially  be  a  continuation  of  the 
current  management  approach,  it  is  also 
referred  to  as  the  No  Action  alternative. 
With  the  Disposal  alternative.  BLM 
would  pursue  transfer  of  tlje  tracts  out 
of  Federal  ownership  through  various 
means  including  sale,  exchange  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act.  In  a  sale  or    ■ 
exchange,  priority  would  be  given  to 
transferring  the  tracts  to  adjacent  land 
owners.  In  the  Partnership  alternative, 
resource  management  objectives  are 
developed  for  each  tract.  These 
objectives  include  the  desired 
conditions,  such  as  type  of  habitat  and 
recreational  opportunity  BLM  would 
actively  seek  partners,  and  with  their 
cooperation.  de\elop  site  sp€K;ific 
implementation  plans  to  identify 
needed  management  actions. 

The  Proposed  PA/EA  describes 
proposed  management,  including 
proposed  decisions  on  disposal,  for  each 
of  the  BLM-administered  tracts  in 
Arkansas  and  Louisiana  Three  of  the 
tracts  in  Arkansas  are  proposed  for 
disposal.  Two  tracts  in  Arkansas  are 
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proposed  for  withdrawal  to  the  U.S. 
Forest  Service.  One  tract  in  Arkansas 
and  one  tract  in  Louisiana  are  proposed 
for  management  with  partners.  The 
other  six  tracts  in  Arkansas  and  three 
tracts  in  Louisiana  are  proposed  for 
continued  management  by  the  BLM 
under  a  modification  of  the  custodial 
alternative. 

The  BLM  planning  process  offers  an 
opportunitv  for  administrative  review 
(43  CFR  1610.5-2),  Anv  participant  in 
the  planning  process  who  has  an 
interest  that  is  or  may  be  adversely 
affected  by  the  proposed  decisions  mav 
file  a  protest  in  writing  with  the  BLN! 
Director   (See  DATES  and  ADDRESSES 
sections  above  for  the  nonextendable 
deadline  and  specific  addresses  for 
filing  protests  on  this  Proposed  Plan.) 
Only  those  persons  or  organizations  that 
participated  in  the  planning  and 
analysis  process  mav  protest  the 
proposed  decisions  in  the  Proposed 
Plan  Protests  may  raise  only  the  issues 
that  were  previously  submitted  for  the 
record  during  the  planning  and 
tunironmenlal  analysis  process  by  the 
protestor  or  another  participant  in  the 
process. 

To  be  considered  complete,  a  protest 
must  include,  at  a  minimum,  the 
following  information: 

1  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2  A  statement  of  the  part  or  parts  of 
the  plan  and  the  issues  being  protested. 
To  the  extent  possible,  this  should  bo 
done  by  reference  to  specific  pages, 
paragraphs,  sections,  tables,  or  maps 
included  within  the  Proposed  Plan  and 
EA. 

3  A  copy  ofall  documents  addressing 
the  issue(s')  that  the  protesting  party 
submitted  during  the  planning  process 
or  a  statement  of  the  date  \he\  were 
discussed  for  the  record. 

4.  A  concise  statement  explaining 
why  the  protestor  belie\es  the  proposed 
decision(s)  is  wrong.  All  relevant  facts 
need  to  he  included  in  the  statement  of 
reasons. 

At  the  end  of  the  30-dav  protest 
period,  a  decision  document  can  be 
issued  and.  excluding  an\  portions 
under  protest,  the  Proposeci  Plan  will 
become  final  Approval  will  be  withheld 
on  anv  portion  of  the  Proposed  Plan 
under  protest  until  final  action  has  been 
completed  on  that  protest. 

Udtfd:  November  6,  2001. 
Sammy  St.  Clair, 

Acting  Field  Manager 

IFR  !)<)(    01-29711  Filed  11-29-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-03O-1 020-00] 

Notice  of  Intent  To  Amend  Plan  for  the 
Grand  Staircase-Escalante  National 
Monuments,  et  al. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
plan  amendment  for  the  Granci 
Staircase-Escalante  National  Monument 
Management  Plan,  the  Escalante 
Management  Framework  Plan,  and  the 
Paria  Management  Framework  Plan 
with  associated  Environmental 
Assessments  (EA).  The  planning  area  is 
located  in  southern  Utah. 

SUMMARY:  Pursuant  to  the  Bureau  of 
Land  Management  (BLM)  Planning 
Regulations  (43  CFR  1600)  this  notice 
advises  the  public  that  the  BLM,  Grand 
Staircase-Escalante  National  Monument 
(GSENM)  is  considering  amending  the 
GSENM  Management  Plan,  the  Paria 
Management  Framework  Plan  to 
reallocate  a  portion  of  the  Willow  Gulch 
allotment,  and  the  Escalante 
Management  Framework  Plan  to 
reallocate  the  Clark  Bench  grazing 
allotment  These  amendments  will  be 
addressed  through  two  separate  EAs. 
This  notice  initiates  a  30-day  comment 
period  on  the  planning  criteria  and  draft 
amendments/EAs. 

ADDRESSES:  For  further  information,  to 
re\  it'w  the  planning  documents  and  to 
submit  written  comments,  contact: 
Monument  Manager,  Grand  Staircase- 
E.scalante  National  Monument.  180  West 
300  North.  Kanab.  i;tah.  84741,  (435- 
644—4300)  Planning  documents  and 
letters  received,  including  names  and 
street  addresses  of  respondents,  will  be 
a\ailable  for  public  review  at  the 
GSENM  Office  in  Kanab,  Utah  during 
regular  business  hours  (8  a.m.  to  5  p.m.) 
Mcmdav  through  Friday,  except 
holidays   Indi\idual  respondents  may 
request  (onfidentiality  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  and  disclosure 
under  the  Freedom  of  Information  Act. 
vou  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  indniduals  identifv'ing  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety  If  you  are  not  currently  on 
our  mailing  list  and  wish  to  receive  a 
copy  of  the  planning  documents,  please 


send  your  name  and  address  to  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION:  The 

livestock  grazing  permittee  has 
voluntarily  relinquished  all  of  the 
existing  grazing  privileges  on  the  Clark 
Bench  allotment  The  Paria  Management 
Plan  amendment  considers  a  proposal  to 
close  the  Clark  Bench  allotment  to 
grazing  and  to  re-allocate  the 
relinquished  animal  unit  months 
(AUMs)  for  wildlife,  watershed 
conservation,  and  riparian  values.  One 
livestock  grazing  permittee  has 
voluntarily  relinquished  all  of  his 
existing  grazing  privileges  on  the 
Willow  Gulch  allotment.  Grazing 
privileges  held  by  the  other  livestock 
grazing  permittee  on  the  Willow  Gulch 
allotment  will  not  be  affected.  A 
proposal  to  re-allocate  the  relinquished 
AUMs  on  the  Willow  Gulch  allotment 
for  wildlife,  watershed  conservation, 
and  riparian  values  will  be  considered 
through  the  Escalante  Management 
Framework  Plan  amendment.  The  EAs 
will  be  prepared  by  an  interdisciplinarv 
team  to  analyze  the  impacts  of  these 
proposals  and  alternatives. 

The  BLM  has  identified  the  following 
planning  criteria,  which  will  guide 
development  of  the  amendments: 

1.  These  plan  amendments/EAs  are 
initiated  in  response  to  the  voluntary 
relinquishment  of  the  sole  grazing 
preference/permit  for  the  West  Clark 
Bench  grazing  allotment.  Analysis  and 
decisions  in  the  plan  amendment/EA 
apply  only  to  that  allotment. 

2.  These  plan  amendments/EAs  will 
be  completed  in  compliance  with  the 
Federal  Land  Policy  and  Management 
Act,  the  National  Environmental  Policy 
Act.  and  all  other  applicable  laws, 

3.  These  plan  amendments/EAs  will 
be  developed  using  an  interdisciplinarv' 
approach  (e,g,,  a  team  approach  using  a 
variety  of  skills  and  perspectives  such 
as  rangeland  management  specialists, 
riparian  specialists,  etc.),  with  input 
from  interested  public,  the  State  of 
Utah,  local  governments,  and  other 
Federal  agencies  and  entities. 

4.  Decisions  in  the  plan  amendments/ 
EAs  will  provide  for  the  balance  of  long- 
term  sustainability  with  short-term  uses. 

5.  These  plan  amendments/EAs  will 
incorporate  and  comply  with  the 
Fundamentals  of  Rangeland  Health  and 
Standards  and  Guidelines  for  Grazing 
Administration, 

Robert  A.  Bennett, 

Assistant  L'tah  State  Director. 

IFR  Doc.  01-29729  Filed  11-29-01:  8  45  am) 

BILUNG  CODE  4310-OO-P 


Federal  Register/ V^ol,  66,  No.  231 /Friday.  November  30.  2001  'Notices 


59813 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Legal  Description  of  Barry  M. 
Goldwater  Range  Withdrawal,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  official 
publication  of  the  legal  description  of 
the  Barry  M  Goldwater  Range 
withdrawal  in  .\rizona,  as  required  bv 
Section  3033(a)(1)  of  Public  Law  106^5 
(October  5,  1999), 
EFFECTIVE  DATE:  October  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Dahlem  at  the  Bureau  of  Land 
Management.  Phoenix  Field  Office. 
21605  North  7th  Avenue,  Phoenix. 
Arizona  85027,  (623)  580-5525, 
SUPPLEMENTARY  INFORMATION:  The  legal 
description  of  the  withdrawal  for  Barn' 
M.  Goldwater  Range  effected  by  Public 
Law  106-65  is  as  follows: 

Gila  and  Salt  River  Meridian,  .Arizona 

T.  8  S.,  R.  1  VV,, 

Sec,  30,  SW'A: 

Sec,  31.  inclusive; 

Sec,  32,  NVVV4,  SVz; 

Sec,  33,  SW  4. 
T.  9S.,R.  1  W., 

Sec.  3.  SVi: 

Sees.  4  to  11.  inclusive: 

Sec.  12.  SW'A; 

Sees.  13  to  36.  inclusive. 
T.  8  S..  R.  2  W., 

Sec.  7,  NWV*,  SVz; 

Sec.  8.  SW'/»; 

Sec,  16.  SVz: 

Sees.  17  to  22,  inclusive; 

Sec.  23,  SV2: 

Sec.  25,  NWV4,  SVz; 

Sees.  26  to  36,  inclusive. 
T.  9  S.,  R.  2  VV. 
T.  7  S.,  R.  3  W., 

Sec.  19,  SWV«; 

Sec.  28,  SWV4; 

Sec.  29,  NWV4.  SVz: 

Sees.  3t)  to  33,  inclusive; 

Sec.  34,  SVz. 
T.  8S..R.  3W., 

Sec.  1.  SVVV4: 

Sees.  2  to  36.  inclusive. 
T.  9  S..  R.  3  VV. 
T.  10S.,R.  3VV.. 

Sees.  4  to  9.  inclusive; 

Sees.  16  to  21,  inclusive: 

Sees.  28  to  33.  inclusive. 
T.  7S.,R,  4  W.. 

Sec.  14,  SVz: 

Sees.  15  to  23,  inclusive; 

See.  24.  NVV'/4.  SVz; 

Sees.  25  to  36,  inclusive. 
Tps.  8.  9.  and  10S.,R.  4W. 
T.  6S.,R,  5.  VV., 

Sec.  13.  inclusive; 

Sec,  14,  £■■;;,  SV2NVVV4.  SVVV4: 

Sees.  15,  16,  and  17,  inclusive; 
Sec.  18,  lots  3,  4.  EV2NEV4,  SWV4NEV4, 
SE' 4NWV4.  EV2SWV4.  SEV4; 


Sees.  19  to  36,  inclusive. 
Tps,  7  to  10S.,R.  5  W. 
T.  6S.,R.  6W,, 

Sec.  13.  EV2SEV4,  SW'/4SEV4.  SEV4SWV«; 
Sec.  22,  EVzSEV4,  SWV4SEV4,  SVzSWV4; 
Sec  .  23,  SVz,  EVzNfEV*.  SWV4NEV4. 

SEV4NWV4: 
Sees.  24  to  27,  inclusive; 
Sees.  34  to  36.  inclusive. 
T.  7S..R.  6  VV., 

Sees,  1  to  3.  inclusive; 
Sees.  10  to  36,  inclusive. 
Tps.  8.  9.  and  10S.,R.  6  W. 
T.  11  S.,R,  6W., 

Sees,  5  to  8,  inclusive: 
Sees.  4.  9.  10.  and  15,  all  those  portions 
lying  west  of  the  westerlv  boundaries  of 
the  State  Route  85  (100  feet)  and 
detention  basin  (700  feet)  rights-of-way, 
as  more  particularly  identified  and 
described  on  the  official  BLM  plat  maps: 
Sees,  16  to  21,  inclusive: 
Sees.  22  and  27,  all  those  portions  lying 
west  of  the  westerly  boundar>-  of  the 
Slate  Route  85  (100  feet)  right-of-way,  as 
more  particularly  identified  and 
described  on  the  official  BLM  plat  maps: 
Sees.  28  to  30.  inclusive. 
T.  7  S..  R.  7  VV., 

Sees.  13  to  36,  inclusive. 
Tps.  8  to  10  S..  R.  7  W. 
T.  7S..  R.  8W.. 

Sees.  13  to  15.  inclusive; 
Sec.  16.  SVz; 
Sec.  17.  SVz; 
Sec.  18,  SVz: 
Sees,  19  to  36,  inclusive. 
Tps.  8  and  9  S..  R.  8  VV..  unsurveved. 
T.  10S..R.  8  VV. 
T.  7S.,  R,  9W„ 
Sec,  13.  SVz: 
Sec.  14.  SVz; 
Sees.  19  to  36.  inclusive. 
Tps.  8  to  1 1  S.  R  9  VV..  unsurveved. 
Tps.  Band  9  S.  R.  low. 
Tps.  10  and  11  S..  R.  10  VV..  unsurveved. 
Tps.  8  to  10  S..  R.  11  VV. 
T.  11  S..  R.  11  VV.,  unsurveved. 
Tps.  8and9S..Rs.  llVzand  12  VV. 
T.  10S..R.  12  VV. 
T.  11  S,.  R,  12  VV.,  unsur\eved. 
T.  8S..R.  13  VV.. 

Sees.  1  to  3.  inclusive: 
Sees.  4  to  7.  all  those  portions  lying  south 
of  the  southerly  boundary  of  the  railroad 
right-of-way,  as  more  particularly 
identified  and  described  on  the  official 
BLM  plat  maps. 
Sees.  8  to  36.  inclusive. 
Tps.  9  and  lOS.  R.  13  VV. 
T.  11  S..  R.  13  VV..  unsur\'eved. 
T.  8  S..  R.  14  VV.. 
Sees.  11.  12.  14.  15.  16.  and  21.  all  those 
portions  lying  south  of  the  southerly 
boundary  of  the  railroad  right-of-wav.  as 
more  particularly  identified  and 
described  on  the  official  BLM  plat  maps; 
Sec.  20.  all  those  portions  lying  south  of 
the  southerly  boundaries  of  the  railroad 
right-of-way  and  the  Interstate  Highway 
8  right-of-way.  as  more  particularly 
identified  and  describeti  on  the  official 
BLM  plat  maps: 
Sees.  13  and  22  to  36.  inclusive. 
Tps.  9  and  10  S..  R.  14  VV. 
T.  11  S..  R.  14  VV.,  unsur\eved. 


T.  8S..R.  15  W.. 

Sees.  33  to  36,  inclusive. 
Tps.  9  and  10  S.,  R.  15  W, 
T.  11  S..  R.  15  VV..  unsurveyed. 
T.  9S.,R.  16  W., 

Sees.  1  and  2; 

Sees.  7  to  36,  inclusive. 
T.  10S..R.  16  W. 
T.  11  S..  R.  16  VV..  unsurveyed. 
T.  9  S..  R.  17  W..  partially  surveyed. 

Sees.  12  to  16,  inclusive; 

Sec,  17,  SVz; 

Sees,  19  to  36,  inclusive. 
T.  10S..R.  17  VV. 

Tps.  11  to  14  S.,  R  17..  unsur\eved. 
T,  9S.,R.  18  W.. 

See.  21.SEV4: 

See.  22.  SVz; 

Sees.  23  to  36.  inclusive. 
T.  10S..R.  18  W. 

Tps.  11  to  13  S..  R.  18  W..  unsurveyed. 
T.  9S..R.  19  W.. 

Sees.  25  to  36.  inclusive. 
Tps.  10  to  13  S..  R.  19  W..  unsurveved. 
T.  9  S..  R.  20  VV.. 

Sees.  25  to  36.  inclusive. 
Tps.  10  to  12  S.,  R.  20  VV..  unsurveved. 
T.  9  S.  R.  21  VV., 

Sees,  25  to  36,  inclusive. 
Tps.  10  to  12  s..  R.  21  W. 
T,  9  S.,R.  22  W., 

Sees,  25  to  28,  inclusive: 

Sec,  29.  EVz.  EVzNW'  4.  SWV«; 

Sees,  32  to  36.  inclusive. 
T.  10S..R.  22  VV., 

Sees.  1  to  5.  inclusive: 

Sec  6.  EVz; 

Sees.  7  to  36.  inclusive. 
Tps.  11  and  12  S.  R.  22  W. 

The  area  described  contains  1.733,921 
acres,  more  or  less,  of  withdrawn  land 
in  Maricopa,  Pima  and  Yuma  Counties. 
The  withdrawn  area  consists  of 
approximately  83.675  acres  of  former 
State  and  Private  lands,  in  scattered 
parcels  owned  by  the  militar\\  and 
approximately  1.650.246  acres  of  public 
lands. 

A  copy  of  the  legal  description  and 
map  are  available  for  public  inspection 
in  the  following  offices: 
Director  (350).  Bureau  of  Land 

Management.  1620  L  Street  NW. 

Room  1000,  Washington,  DC  20036. 
Arizona  State  Office  (952  PR).  Bureau  of 

Land  Management,  222  North  Central 

Avenue,  Phoenix.  Arizona  85004- 

2203. 
Bureau  of  Land  Management.  Phoenix 

Field  Office,  21605  North  7th  Avenue. 

Phoenix.  Arizona  85027. 
Bureau  of  Land  Management.  Yuma 

Field  Office.  2555  East  Gila  Ridge 

Road.  Yuma.  Arizona  85365-2240 
Commander.  56th  Fighter  Wing.  7224 

North  139th  Drive.  Luke  Air  Force 

Base.  Arizona  85309-1420. 
Commanding  Officer.  Marine  Corps  Air 

Station  Yuma.  Yuma.  Arizona  85369- 

9100. 
Office  of  the  Secretary-  of  Defense.  1000 

Defense  Pentagon.  Washington.  DC 

20301-1000. 
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Dated:  October  30,  2001. 
Michael  A.  Taylor, 

Fn:ld  ManagtT.  Phoenix  Field  Office. 

|KR  Doc.  01-29730  Filed  11-29-01;  8:45  ami 

BILUNG  CODE  5001 -08-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Miner.iLs  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  nf  extension  of  a 

Lurrently  approved  information 

collection  (OMB  Cuntrul  Number  1010- 

0112). 

SUMMARY:  To  comply  with  the 
F'dperwork  Reduction  Act  of  1995 
(PRA).  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR)  for  form  MMS- 
131,  Performance  Mea.sures  Data.  VVe  are 
also  soliciting  comments  from  the 
public:  on  this  ICR. 
DATES:  .Submit  written  comments  by 
December  :n.  2001. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Rogulatorv  Affairs.  OMB.  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0112),  725  17th  Street, 
N\V  .  Washington,  DC  20503.  Mail  or 
hand-carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior;  Minerals 
Management  Service.  Attention:  Rules 
Processing  Team;  Mail  Stop  4024:  381 
Elden  Street;  Herndon,  Virginia  20170- 
4817.  If  you  wish  to  e-mail  your 
comments  to  MMS.  the  e-mail  address 
is:  rules. rnmmpnts'Simms. gov.  Reference 
Information  Collection  1010-0112"  in 
your  e-mail  subject  line.  Include  your 
name  and  return  address  in  vour  e-mail 
message  and  mark  ynur  message  for 
return  receipt 

FOR  FURTHER  INFORMATION  CONTACT: 
■Mexis  London.  Rules  Processing  Team, 
telephone  (70,3)  787-1600 
SUPPLEMENTARY  INFORMATION: 

Title-  Form  MMS-131,  Performance 
Measures  Data 

OMB  Control  Sumher  1010-0112. 

Abstract  The  Outer  Continental  Shelf 
(DCS)  Unds  Act  (43  U.S.C.  1331  et 
seq  ).  as  amended,  requires  the  Secretary 
of  the  Interior  to  preserve,  protect,  and 
develop  OCS  oil,  gas.  and  sulphur 
resources;  make  such  resources 
available  to  meet  the  Nations  energy 
needs  as  rapidlv  as  possible;  balance 
orderly  energy  resource  development 
with  protection  of  the  human,  marine. 


and  coastal  environments;  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  preserve  and 
maintain  free  enterprise  competition. 
These  responsibilities  are  among  those 
delegated  to  MMS.  MMS  generally 
issues  regulations  to  ensure  that 
operations  in  the  OCS  will  meet 
statutory  requirements;  provide  for 
safety  and  protect  the  environment:  and 
result  in  diligent  exploration, 
development,  and  production  of  OCS 
leases. 

In  1991  MMS  began  promoting,  on  a 
voluntary  basis,  the  implementation  of  a 
comprehensive  Safety  and 
Environmental  Management  Program 
(SEMP)  for  the  offshore  oil  and  gas 
industry  as  a  complement  to  current 
regulatory  efforts  to  protect  people  and 
the  environment  during  OCS  oil  and  gas 
exploration  and  production  activities. 
From  the  beginning.  MMS.  the  industry 
as  a  whole,  and  individual  companies 
realized  that  at  some  point  they  would 
want  to  know  the  effect  of  SEMP  on 
safety  and  environmental  management 
of  the  OCS.  The  natural  consequence  of 
this  interest  was  the  establishment  of 
performance  measures.  We  are 
requesting  OMB  approval  for  a  routine 
renewal  of  the  form  MMS-131, 
Performance  Measures  Data.  There  are  a 
few  editorial  changes,  but  no  changes  to 
the  data  elements. 

The  responses  to  this  collection  of 
information  are  voluntary,  although  we 
consider  the  information  to  be  critical 
for  assessing  the  effects  of  the  OCS 
Safety  and  Environmental  Management 
Program.  We  can  better  focus  our 
regulatory  and  research  programs  on 
areas  where  the  performance  measures 
indicate  that  operators  are  having 
difficulty  meeting  MMS  expectations. 
We  are  more  effective  in  leveraging 
resources  by  redirecting  research  efforts, 
promoting  appropriate  regulatory 
initiatives,  and  shifting  inspection 
program  emphasis.  The  performance 
measures  give  us  valuable  quantitative 
information  to  use  in  judging  the 
reasonableness  of  company  requests  for 
alternative  compliance  or  departures 
under  30  CFR  250.141  and  250.142.  We 
also  use  the  information  collected  to 
work  with  industry  representatives  to 
identify  and  request  "pacesetter" 
companies  make  presentations  at 
periodic  workshops. 

Knowing  how  the  offshore  operators 
as  a  group  are  doing  and  where  their 
own  company  ranks  provides  company 
management  with  information  to  focus 
their  continuous  improvement  efforts. 
This  leads  to  more  cost-effective 
prevention  actions  and,  therefore,  better 
cost  containment.  This  information  also 
provides  offshore  operators  and 


organizations  with  a  credible  data 
source  to  demonstrate  to  those  outside 
the  industry  how  well  the  industry  and 
individual  companies  are  doing. 

No  questions  of  a  "sensitive"  nature 
are  asked,  and  the  collection  of 
information  involves  no  proprietary 
information.  We  intend  to  release  data 
collected  on  form  MMS-131  only  in  a 
summary  format  that  is  not  company- 
specific.  We  will  protec^t  the  information 
according  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2). 

Frequency:The  frequency  is  annual, 
with  responses  due  during  the  1st 
quarter  of  each  calendar  year. 

Estimated  \umber  and  Description  of 
Respondents:  Approximately  100 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  We 
estimate  the  public  reporting  burden 
averages  12  hours  per  response.  This 
includes  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
information.  The  total  annual  hour 
burden  is  estimated  to  be  760  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Mon-Hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour  cost  '  burden  associated  with  form 
MMS-131. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  e(  seq.]  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *    *    *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  nf  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  August  16, 
2001,  we  published  a  Federal  Register 
notice  (66  FR  43023)  announcing  that 
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we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition,  §  250.199  provides  the  OMB 
control  numbers  for  the  information 
collection  requirements  imposed  bv  the 
30  CFR  part  250  regulations  and  forms; 
specifies  that  the  public  may  comment 
at  any  time  on  these  collections  of 
information;  and  provides  the  address  to 
which  they  should  send  comments.  This 
information  is  also  contained  in  the 
PRA  statement  on  form  MMS-131.  We 
have  received  no  comments  in  response 
to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  send  your  comments 
directly  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  davs. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  December  31,  2001. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  mav  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  vou 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  November  1,  2001. 
E,P.  Danenberger. 

Chic'f.  Engincpring  and  Operations  Division. 
[PR  Doc.  01-29795  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4310-MR-W 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Preparation  of  an  Environmental 
Assessment  for  Proposed  Lease  Sale 
184  In  the  Western  Gulf  of  Mexico 
(2002) 

AGENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Preparation  of  an  environmental 
assessment. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  using  the  final 
environmental  impact  statement  (EIS) 
for  proposed  lease  sales  in  the  Western 
Plaiming  Area  (WPA)  of  the  Gulf  of 
Mexico  OCS  (OCS  EIS/EA,  MMS  98- 
0008,  May  1998)  to  support  decisions 
for  proposed  WTA  Lease  Sale  184 
(scheduled  for  August  2002).  This 
would  be  the  first  lease  sale  under  the 
draft  proposed  Outer  Continental  Shelf 
Oil  and  Gas  Leasing  Program:  2002- 
2007.  The  MMS  will  prepare  an 
environmental  assessment  (E.^)  to 
determine  if  there  could  be  new 
significant  impacts  not  fullv  analvzed  in 
the  May  1998  Final  EIS.  The 
information  on  issues  and  alternatives 
received  in  response  to  the  Call  for 
Information  and  Notice  of  Intent  to 
Prepare  an  EIS  for  the  draft  proposed 
Outer  Continental  Shelf  Oil  anci  Gas 
Leasing  Program:  2002-2007  will  also 
be  considered  in  the  EA  analvsis. 
Preparation  of  the  EA  is  the  first  step  in 
the  prelease  decision  process  for  Sale 
184.  The  analysis  in  the  EA  will 
reexamine  the  projected  activities  and 
potential  environmental  effects  of  the 
proposal  and  alternatives  in 
consideration  of  any  new  information 
regarding  potential  impacts  and  issues 
that  was  not  available  at  the  time  the 
1998  Final  WTA  multisale  EIS  was 
prepared 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service.  Gulf  of 
Mexico  OCS  Region.  1201  Elmwood 
Park  Boulevard.  New  Orleans.  Louisiana 
70123-2394,  Mr.  Alvin  Jones,  telephone 
(504) 736-1713. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  analyzed  in  the 
multisale  EIS  was  the  offering  of  all 
available  unleased  acreage  in  the 
Western  Gulf  of  Mexico  Planning  Area, 
with  the  following  exceptions:  Blocks 
A-375  (East  Flower  Garden  Bank)  and 
A-398  (West  Flower  Garden  Bank)  in 
the  High  Island  Area,  East  Addition, 
South  Extension,  designated  as  a 
national  marine  sanctuary:  and  Blocks 
793.  799.  and  816  in  the  Mustang  Island 
Area,  identified  by  the  .Navy  as  needed 
for  testing  equipment  and  for  training 
mine  warfare  personnel.  The  proposal  to 
be  addressed  in  this  EA  has  been 
revised  to  the  following  extent:  four 
additional  blocks  or  portions  of  these 
blocks  (High  Island  Area,  East  Addition. 
South  Extension,  Block  A-401:  High 
Island,  South  Addition.  Block  A-513: 
and  Garden  Banks  Blocks  134  and  135). 
which  lie  partially  within  the  Flower 
Garden  National  Marine  Sanctuarv,  are 


deferred  from  the  proposed  action  in 
light  of  the  Presidents  June  1998 
withdrawal  of  all  Marine  Sanctuaries 
from  oil  and  gas  leasing.  The  proposed 
action  includes  existing  regulations  and 
proposed  lease  stipulations  designed  to 
reduce  environmental  risks.  The  EA  will 
also  analyze  alternatives  to  exclude 
blocks  near  biologically  sensitive 
topographic  features,  as  well  as  the  no 
action  alternative 

After  completion  of  the  EA,  MMS  will 
determine  whether  to  prepare  a  Finding' 
of  No  New  Significant  Impact  (FONNSI) 
or  a  supplemental  EIS.  The  MMS  will 
then  prepare  and  send  consistencv 
determinations  to  the  affected  States  to 
determine  whether  the  proposed  sale  is 
consistent  with  Federally-approved 
State  coastal  zone  management 
programs,  and  then  will  send  a 
proposed  Notice  of  Sale  to  the  governors 
for  their  comments  on  the  size,  timing, 
and  location  of  the  proposed  sale.  The 
tentative  schedule  for  the  steps  in  the 
prelease  decision  process  for  Sale  184 
are  listed  below-:  Comments  due  to 
MMS,  January  19.  2002;  EA/FONNSI  or 
Supplemental  EIS.  March  2002: 
Proposed  Notice  of  Sale  sent  to 
Governors,  March  2002;  Consistency 
Determinations  sent  to  States,  March  ' 
2002;  Final  Notice  of  Sale  in  Federal 
Register.  July  2002;  Sale,  August  2002 

Public  Comments 

The  MMS  requests  interested  parties 
to  submit  comments  regarding  any  new- 
information  or  issues  that  should  be 
addressed  in  the  EA  to  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Office  of  Leasing  and 
Environment,  Attention:  Regional 
Super\-isor  (MS  5410).  1201  Elmwood 
Park  Boulevard.  .New  Orleans,  Louisiana 
70123-2394  by  January  19.  2002. 
Comments  should  be  enclosed  in  an 
envelope  labeled  "Comments  on  the 
Lease  Sale  184  EA.  ' 

Dated:  November  14.  2001. 
Chris  C.  Oynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Region. 
|FR  Doc  01-29796  Filed  11-29-01;  8:45  am) 

BILUNG  CODE  *3^0-Mfi-f 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  731-TA-986  and  987 

(Preliminary)] 

Ferrovanadium  From  China  and  South 
Africa 

AGENCY:  United  States  International 
Trade  Commission. 
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action:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 

notice  of  the  institution  of  investigations 
and  commencement  of  preliminarv' 
phase  antidumping  investigations  Nos. 
731-TA-986  and  987  (Preliminary) 
uniier  section  7:i3(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industrv  in  the 
United  Slates  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  China  and  South 
Africa  of  f.^rrovanadium,  pro\'uied  for  in 
subheading  7202  92  00  of  the 
Harmonized  Tariff  Schedule  of  the 
I'nited  States,  that  are  alleged  to  be  sold 
in  the  I'nited  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary  determination  in 
the  antidumping  investigations  in  45 
davs,  or  in  these  cases  bv  lanuary  10, 
2002  The  Commission's  views  are  due 
at  Commerce  within  five  business  days 
thereafter,  or  h\-  lanuarv  17,  2002. 

For  further  information  concerning 
the  c:iinduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201.  subparts  A  through 
E  (19CFR  part  201).  and  part  207, 
subparts  A  and  8(19  CFR  part  207). 
EFFECTIVE  DATE:  November  26.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SVV.. 
Washington,  DC  20436  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  C'ommission's  TDD  terminal  on  202- 
20.5-1810  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretarv  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
vvwv  u.sj/(  i,'fn  )  The  public  record  for 
these  in\estigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
(inckf'ts  usiti   liov't'ol/puhlic. 
SUPPLEMENTARY  INFORMATION: 
Background — These  investigations  are 
being  instituted  m  rc^sponse  to  a  petition 
filed  on  November  26,  2001,  bv  the 
Ferroallovs  Association  Vanadium 


Committee  and  its  members  Bear 
Metallurgical  Co.,  Butler,  PA, 
Shieldalloy  Metallurgical  Corp., 
Cambridge,  OH,  Gulf  Chemical  & 
Metallurgical  Corp.,  Freeport,  TX,  US. 
Vanadium  Corp.,  Danbury,  CT,  and  CS 
Metals  of  Louisiana  LLC,  Convent.  LA. 

Participation  in  the  investigations  and 
public  sen'ice  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary'  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietory  information  fBPIj  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U,S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m,  on  December 
17,  2001,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SVV., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Ruggles  (202-205-3187) 
not  later  than  December  13,  2001,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 


request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
December  20,  2001,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  w'ritten  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207,3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
(  onduc  ted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  November  27,  2001. 
By  order  of  the  Commission. 
Uonna  R,  Koehnke, 

Sfcretarv 

IFR  Doc  01-297<)4  Filed  11-29-01:  8:45  ami 

BILLING  CODE  702a-O2-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibiiity  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  2001, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 
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(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutelv,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate,  subdivision  have 
ccmtributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  deriin"  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-\V-39.205:  Glass  Works  WV.  LLC. 

Weston,  UV 
TA-W-40.304:  Quality  Mold.  Inc.,  Tool 

and  Die.  Erie.  PA 
TA-W-39.738:  Progressive  Tool  and  Die, 

Inc.,  Meadville.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importanth'  to  worker  separations  at  the 
firm. 
TA-W-39.791:  Tn-Cities  Manufacturing, 

Inc.,  Tuscumbia.  AL 
TA-W-39.144;  fBF Industries.  Inc.. 

Gloversville,  NY 
TA-W-39,431:  Reichard  Industries,  Inc.. 

Columbia.  OH 
TA-W-39.565A:  Thomaston  Mills.  Inc.. 

Finishing  Div..  Finishing  Apparel. 

Thomaston.  GA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 

issued:  the  date  following  the  companv 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  w-orkers  of  such 

determination. 

T.A-W-39.365:  Thomaston  Mills.  Inc.. 
Peeriess  Div..  Thomaston.  GA  A; 
Finishing  Div.,  Finishing  Consumer, 
Thomaston.  GA.  B.  Lakeside  Div., 
Thomaston,  GA.  C:  Corporation 
Office.  Thomaston.  GA.  D:  New 
York  Office,  New  York.  NY:  June  20, 
2000. 

TA-W-39.528:  Fessler  .Machine  Co., 
Sharon.  PA:  June  14,  2000. 

TA-W-39,251:  B  and  N  China  Co..  Inc.. 
Carrollton.  OH:  Mav  2.  2000. 

TA-W-39.915:  General  Cable. 

Montoursville.  PA:  August  9,  2000. 


TA-W-40.013:  Crompton  Colors.  Inc.. 

Formerly  Crompton  and  Knowles 

Colors,  inc..  Newark.  Nf:  August  27. 

2000. 
TA-W-39.435  &■  A:  Mandell  Industries. 

luc.  Oceanside,  NY  and  East  Coast 

Molders.  Inc..  Oceanside.  NY:  Mav 

23.  2000. 
TA-W-39.800:  Van  Mar,  Inc..  Cutting 

Room.  East  Brunswick.  Nf:  fulv26, 

2000. 
TA-W-39.968:  Sandvik  Special  Metals. 

Kennev\ick,  WA:  August  28.  2000 
TA-W-39.472:  Garan  Manufacturing 

Corp..  Clinton,  KY:  lune  4.  2000. 
TA-W-40,305:  Abbott  Ambulator 

Infusion  Systems.  San  Diego.  CA: 

October  9^  2000. 
TA-W-39.676:  Del  Laboratories,  Inc.. 

Newark.  NJ:  fulv  3.  2000. 
TA-W-40,053:  Hagale  Apparel.  Inc.. 

Kinston.  NC:  April  11.  2001. 
TA-W-40.21 1 :  DM  II.  Inc.  a/k/a  Dani 

Michaels.  New  York.  NY: 

September  24.  2000. 
TA-W-39.810:  Carpenter  Technology 

Corp. .  Specialty  Alloys  Operations, 

Reading.  PA  and  A;  Costa  Mesa. 

CA,  B:  East  Hartford.  CT.  C:  Duluth. 

GA.  D:  Downers  Grove.  IL,  E; 

Auburn  Hills.  MI.  F:  North  Olmsted. 

OH.  G.  Ft.  Washington.  PA.  H: 

Houston.  TX:  July  30,  2000. 
Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
25)0  (a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibilitA'  to  apply  for  NAFTA-T.\A 
issued  during  the  month  of  November 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropnate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absoluteK': 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  bv 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 


contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers"  firm  or 
subdivision  to  Mexico  or  Canada  of 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05516:  Tri-Cities 

Manufacturing.  Inc..  Tuscumbia.  AL 
NAFTA-TAA-04978:  Industrial 

■  Seaming  Co..  Inc..  Granite  Falls.  NC 
NAFTA-TAA-05114:  Morgan  Machine. 

Fulton.  MO 
NAFTA-TAA-05315:  Mail  Well 

Envelope  Co..  Portland.  OR 
NAFTA-TAA-04777:  Monona  Wire 

Corp.,  Edgewood.  I  A 
NAFTA-TAA-05397:  Connely  North 

America.  El  Paso.  TX 
NAFTA-TAA-05452:  Quality  Mold. 

Inc.,  Tool  and  Die.  Erie,  PA 
NAFTA-TAA-04977:  Perlos,  Inc..  Fort 

Worth.  TX 
.\AFTA-TAA-04930:  Jarrett  Lumber 

and  Logging,  Inc..  Bristol,  TN 

-Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04933:  Newbold  Corp., 

Roch-  Mount.  VA:  Mav  15.  2000 
NAFTA-tAA-05396:  Intermetro 

Industries.  Wilkes  Barre.  PA: 

September  30.  2000 
NAFTA-TAA-05276:  Damy  Industries. 

Athens.  TN:  Julv  19.  2000 
NAFTA-TAA-052l'3;  Evergreen  Sev^ing. 

Inc..  Seattle.  WA:  August  8.  2000. 
NAFTA-TAA-05264:  Pliant  Corp..  a/kl 

a  Uniplast  Films.  Inc..  Palmer,  MA: 

.August  21,  2000. 
NAFTA-TAA-05385;  Lexington  Fabrics, 

Inc..  Geraldine,  AL:  August  22. 

2000 
NAFTA-TAA-05391;  /  and  L  Structural. 

Inc..  Ambridge  Div..  Ambridge.  PA: 

September  29.  2000 
1  hereby  certify-  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November 
2001.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
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Dated:  November  Id  Ji)()l 
Edward  .\.  Tomchirk. 
Director.  Dnisiuii  ul  Trudf  Adjustment 
Assistance. 
IFRDoi    i)l-J'i-i,T  Filed  11-29-01:  8:45  ami 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.182] 

Aquatech,  Inc..  Cookeville,  TN:  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  tliP  Trade 
Act  of  U!74.  an  investigation  was 
initiated  on  October  9.  2001  in  response 
to  d  worker  petition,  which  was  filed  on 
behalf  of  workers  at  Aquatech.  Inc., 
(',ooke\illt'.  Tt'nnessee. 

The  group  of  workers  at  Aquatech. 
Inc.  .  Cookeville.  Tennessee  was  certified 
on  October  2.  2001  (TA-\V-39.813C). 
(Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  bt'en  terminated. 

Signed  in  Washington.  DC  this  15th  day  of 
November.  2001. 

l.inda  (i.  Poole. 

I  iTtiiying  Officer.  Division  of  Trade 

Adiustment  Assistance. 

IFR  l)i)(    01-29751  Filed  11-29-01:  8:45  ami 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.821] 

Donohue  Industries,  Inc.,  a  Subsidiary 
of  Abitibi  Consolidated,  Sheldon  Mill, 
Sheldon,  TX;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C}  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Donohue  Industries.  Inc.,  a  Subsidiary 
of  Abitibi  Consolidated.  Sheldon  Mill, 
Sheldon.  Texas.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-38,821;  Donohue  Industries, 

Inc..  a  Subsidiary  of  Abitibi 

Consolidated,  Sheldon  Mill,  Sheldon. 

Texas  (November  13,  2001). 

Signed  at  Washington,  DC  this  19th  day  of 
November.  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

IFR  nor  01-29748  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4510-30-M 

1 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  fded  with  the 
Secretary  of  Labor  under  section  221(a) 

Appendix 

[Petitions  institued  on  11/13/2001] 


of  the  trade  Act  of  1974  ("the  Acf)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdi\ision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing.  pro\ided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  10.  2001 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
10,  2001, 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

.Signed  at  Washington.  DC.  this  13th  day  of 
.November.  2001- 

Edward  A.  Tomchick, 

Director.  Di\  ision  of  Trade  Adjustment 

Assistance. 


TA-W 


Subiect  firm  i  petitioners  i 


Location 


40.337 '  General  Electric  Quartz  (Wrks)  ... 

40.338  K2  Corp   iCo  i  

40  339  Con^all  Wood  Products  (Co.)  

40  340  Linnton  Plywood  Assoc   (Co.)   .... 

40  341  l^eadowcrafl,  Inc   iCoj   

40  342  Stinson  Seafood  (Wrks)    

40.343  Specialty  Minerals  Inc  (Co.) 

40  344  Bradford  Electronics  (Co.)   

40  345  Bombardier  Transportation  (Co.) 

40  346  Troptiy  Holdings,  Inc   iCo.)  

40  347  Phelphs  Dodge,  fviiami.  Inc.  (Co.) 

40  348  Willamette  Industries  (Co.)  

40  349  Willamette  Industries  (Co.)   , 

40.350  SIG  Combibloc   Inc  iWrks)  

40.351  Libro  Shirt  Corp  (Co  i     

40  352  Barker  Microfarads,  Inc  (Wrks)  .. 


Newark.  OH  

Vastion   WA 
South  Pans.  ME 
Portland.  OR   .... 
Somenon   AZ  ... 

Belfast  ME  

Plainwell   Ml  

Bradford.  PA  ..... 
Pittsburgh  PA 

Knox,  IN    

Claypool  AZ  .... 
Winston,  OR  .... 
Saginaw  OR  ... 
Columbus,  OH  . 

Lykens,  PA  

Hillsvjile.  VA  .... 


Date  of 
petition 


Product(s) 


11/02/2001  Quartz  Tubing 

1 1/02/2001  Down  Hill  Snow  Skis 

10/31/2001  Wooden  Housewares 

10/29/2001  Plywood. 

11/01/2001  Wrought  Iron  Patio  Furniture 

10/23/2001  Sardines  Processed 

11/01/2001  Minerals 

11/02/2001  Glass  Film  Resistors 

10/29/2001  Propulsion  Equioment 

1 1/01/2001  Award  and  Recognition  Components. 

11/02./2001  Copper  Cathode 

1 1/02/2001  Laminated  Veneer  Lumber. 

11/02/2001  Small  Logs 

11, '06/2001  Aseptic  Food  Packages  Dnnk  Boxes. 

11/01/2001  Uniform  Shirts. 

10/26/2001  Capacitors. 


TA-W 
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Subject  firm  (petitioners) 


APPENDIX — Continued 

[Petitions  institued  on  11/13/2001] 


Location 


40.353 
40.354 
40.355  

Dynamic  Details  (Co  )  

International  Paper  (Co.)  

..     R.L  Stowe  Mills.  Inc.  (Co.)  

Garland,  TX  

Erie,  PA  

Belmont.  NC  

Date  of 

petition 


Product(s) 


10/252001     Printed  Winng  Boards 
11/022001     Hardwood  Pulp. 
10/29/2001     Textile  Yarn 


[FR  Doc.  01-29754  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39,241] 

Johnson  Controls,  Inc.,  Sycamore.  IL; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18iCj  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Johnson  Controls.  Inc..  Sycamore, 
Illinois.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 
Department  s  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-VV-39.241;  lohnson  Controls.  Inc.. 

Sycamore,  Illinois  (November  13,  2001) 


Signed  at  Washington,  DC.  this  19th  dav  of 
November.  2001 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-29749  Filed  11-29-01;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitioners  ha\  e  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Emplovment 
and  Training  .Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  The  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  applv  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 

APPENDIX 
[Petitions  instituted  on  11/05/2001] 


determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided, 
provided  such  request  is  filed  in  writing 
with  the  Director.  Division  of  liade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
10. 2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
10, 2001 

-,   The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Emplovment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

Signed  at  Washington.  DC  this  5th  day  of 

Novpmher.  2001. 

Edward  .\  Tomrhirk. 

Director.  Division  oj  Trade  Adjustment 
Assistance. 


TA-W 


Subject  firm  (petitioners) 


Location 


40.308  Nachi  Machining  Tech   (USWA)     ... 

40.309  Firestone  Bndgestone  TuDe  (Wkrs) 

40310  Mulox,  Inc   (Wkrsi  

40.311  Buckeye  Steel  Castings  (USWA)  .... 

40,312 i  Timex  Corp   (lAM)    

40.313 
40.314 
40,315 
40.316 
40,317 


Montgomery  Wards  (Wkrs)  

Trout  Lake  Farm  (Co.)  

BPB  America  (Wkrsi    

American  Furniture  (Wkrs) 

Texfi  Industries  (Co  )      

40.318  Pnvate  manufactunng  (Wkrs)    

40,319 General  Elector  (Gemcor)  (lAMAW) 

40,320 Elk  Rapids  Engineenng  (Wkrs)  

40.321  I  Fibermark  (PACE)         

40.322 
40.323 
40.324 
40.325 
40.326 


Santee  Company  (The)  (Wkrs) 

Summitville  Carolina  (Wkrs)  

Birmingham  Steel  (USWA)   

Covington  Industnes  (Co.)  

Jones  and  Vining  of  ME  (Co.)   . 


Macomb,  Ml    

Russellvilie  AR  

Baxiey   GA       

Columbus   OH   :.., 

Little  Rock,  AR  ..^ 

El  Paso  TX    

Trout  Lake  WA  

Meridian   MS    

Martinsville  VA  .... 
Rocky  Mountain    NC 

El  Paso   TX       

West  Seneca  NY  

Elk  Rapids  Ml  

Rochester  Ml  

Eden  NC  

Morganton.  NC  

Jolie't.  IL    

Calhoun  Falls,  SC  

Lewiston.  ME    


Date  of 
petition 


Product(s) 


10/15'200i 
10/172001 
10/192001 
10/17/2001 
09/10/2001 
10/15/2001 
08/03/2001 
10/16'2001 
10/04 '2001 
10/152001 
10/15/2001 
10/16/2001 
10/17/2001 
10'17,'2O01 
10.092001 
10  16'2001 
10/10,'2001 
11/092001 
10/24  2001 


Machine  Tooling 

Inner  Tubes 

Flexabie  Bulk  Containers 

Castings— Railroad  Cars. 

Piastic  Watc^  Bereis 

Genera'  Retai 

Echinacea  Pjrpu'ea 

Ceidng  Tue 

Upholstered  C'^airs  i^cjcies 

Apparei  Fabnc 

Warehousing  ano  Dist"Dut.o^  o'  Ga''Tients 

D"vematic  Fastening  Sysie"-is 

Controlled  Macnme  Toqis 

Indjstna'  Grade  Filter  Papers. 

Knit  Apparel 

Giasea  Paver  Tiies. 

Steei  Reba' 

Furniture  Fabrics 

Polyuretnane  Shoe  Bonoms 
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TA-W 

Subject  firm  (petitioners) 

i              Location              !     ^^                                  Product(s) 

40,327 
40  328 
40,329 
40.330 
40  331 
40  332 
40  333 
40.334 
40,335 
40  336 


Stora  Enso  Niagara  Mill  (Co.)  

Drexel  Heritage  (Wkrsi  

D  K   Mold  and  Engineering  (Co.) 

Teasdale  Tool  Corp  (Co  )     

Georgia  Pacific  West  lAWPPW)  . 
Creative  Leather  &  Vinyl  iCo.)  .... 
Lynchburg  Foundry  Co   (Wkrs)  ... 

Mattel-Murray  (Co  )  

Phelps  Dodge  Sierrita  (Co.)  

Plaid  Clothing  Co..  Inc  (Co.)  


Niagara  Wl  

Morganton.  NC 
Wyoming,  Ml  ... 
Meadville,  PA  .. 

Camas  WA  

Milwaukee,  Wl  . 


Radford,  VA  09/06/2001 

Murray.  KY  

Green  Valley,  AZ  .... 
Erlanger,  KY  


10/08/2(X)l  Coated  Groundwood  Printing  Papers. 

10/09/2001  Sawblades.  Shaper  Knives 

10/23/2001  Dies  for  Plastic  Molder 

10/16/2001  Mold  Inserts  and  Products 

10/16/2001  Free  Sheet,  Magnified  Pulp 

10/18/2001  Cut  and  Sew  Leather— Shoes 

Metal  Castings 

10/26/2001  Children's  Toys 

10/26/2001  Copper  Cathodes  and  Concentrates, 

10/29/2001  Mens  Suits,  Sport  Coats. 


(FR  Dor  01-29755  Filed  11-29-01;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  thp  Trade  Ac:t  of  1974  ("the  Act")  and 
are  identified  in  the  Appendi.x  to  this 
notice.  Upon  receipt  of  these  petitions, 
thp  Director  of  the  Division  of  Trade 
.■\(i|ustment  Assistanc:e,  Employment 
diifi  Training  .Xdministration,  has 


instituted  investigations  pursuant  to 
Section  22 1  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determined  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  10,  2001. 

Appendix 

[Pititions  instituted  on  10/29/2001] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
10, 2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  N'W  ,  Washington, 
DC  20210. 

Signed  at  VVasiiington,  UC  this  29th  day  of 
October.  2001. 

Edward  A.  Tomchick, 

Director.  Division  oj  Trade  Adjustment 
Assistance. 


TA-W 


Subieci  firm  (petitioners) 


Location 


Date  of 
petition 


Product(s) 


40  259  National  Refractories  (Co.)  

40,260  World  Kitchen,  Inc   (Co.) 

40  261  Capitol  Manufactunng  Co  (Wrks)  . 

40  262  Parage   Inc   (Co  i  

40  263  Schott  Scientific  Glass  (AFGWU) 

40  264  Winona  Knitting  Mills  (Co  )    

40,265  McGhan  Medical  iWrKs)   

40  266  Modern  Engineering  iWrks)  

40  267  Lamb  Technicon  (Co  )  

40  268  Great  Lakes  Chemical  Corp  (Co.) 

40  269  Wheeling  Corrugating  iWrks) 

40  270  Solectron  Corp  (WrVsi    

40.271  Symbol  Technologies  (Wrks)  

40.272  National  Metal  Industnes  (Co.)  .... 

40.273  Tect,  Inc  iWrksi  

40  274  AG   Smith  Co   (Wrks)   

40  275  Tyco  Electronics  (Wrks)  

40  276  Cosco    Inc   (Wrks)    , 

40,277  Modern  Plastic  Technics  (Wrks)  ., 

40  278  Beverly  Coats,  inc  (UNITE)  

40.279  C  and  C  Fashions,  Inc  (UNITE)  ,. 

40.280  Munro  and  Co  Clarendon  (Co,)  . 

40.281  Rezyal  Ltd  (Co  )  

40.282  Key  Plastics  LLC  (Wrks)  

40  283  Picsweet  Mushroom  Farm  (Wrks) 

40,284  Carbide/Graphite  Group  (Co.) 

40  285  Convener  Concepts  Inc  (Co.)  .... 


Columbiana,  OH  

Wauconda,  IL  

Lansing  OH  

Coppell,  TX   

Parkersburg,  WV  

Winona    MN    

Santa  Barbara,  CA     , 

Troy.  Ml  

Warren,  Ml  

Nitro,  WV  

Klamath  Falls,  OR 
Research  T,  Park,  NC 

Bohemia,  NY  

W.  Springfield.  MA  .... 

Altentown    PA  

Owosso   Ml   

Glen  Rock.  PA  

Fort  Smith,  AR   

West  Berlin.  NJ  

Brooklyn,  NY  

Bronx    NY  

Clarendon.  AR  

New  York.  NY  

Felton.  PA    

Salem,  OR   

Niagara  Falls,  NY 

Quincy,  IL     


10/15/2001  Refractor/ Products 

10/05.'200l  Knives 

10/04/2001  Steel  Pipe  Couplings 

1 0, 1 5/200 1  Develop  Software 

10/122001  Beakers,  Coffee  Pots.  Giftware. 

10/122001  Fabnc, 

09/25/2001  Saline  Implant 

10/08/2001  Engineenng 

10  12  2001  Automated  Metal  Removal  equipment 

10/15/2001  Chemical  Products 

10/09/2001  Metal  Siding  and  Roofing 

10/092001  Electronic  Boards. 

10/102001  Scanner  Devices. 

10'09/2001  Stainless  Steel  Legs.  Sockets 

10/05/2001  T-Shirts 

10/05/2001  Component  Parts  for  Electnc  Motors. 

10/09/2001  Cable  Assembly 

10/08/2001  Mattresses.  Mattress  Covers 

10/0272001  Bar  Code  Scanning  Equipment. 

10/02/2(X)i  Ladies'  Coats. 

10/02/2001  Bridemaids  Dresses 

10/09/2001  Cut  and  Stitch  Footwear 

09/15/2001  Pants  and  Shirts. 

09/10/2001  Plastic  Parts.  Tools  for  Molding 

09/20/2001  Fresh  and  Processed  Mushrooms 

09/24/2001  Graphite  Electrodes 

10/11  '200 1  Electronic  Switches 
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TA-W 
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Subject  firm  (petitioners) 


Location 


40.286  Tyco  Electronics  Corp  (Wrks)  

40.287  Barranco  Ruth  of  Carolina  (Wrks) 

40.288  Compaq  Computer  Corp  (Wrks)  .. 
40  289  Motorola   Inc  (Wrks)  

40.290  Cascade  Tissue  Group  (Co.)  

40.291  U  S   Bronze  Foundry  (Co.)  

40.292  Exoion-Esk  Co  (Co.)  

40.293  Pittsburgh  Tool  Steel  (USWA)  

40.294  Fairfield  Glove  (Co  )      

40.295  TNS  Mills,  Inc   (Co.)  

40.296  Rubatex  Corp  (Wrks)  

40.297  Controls   Inc   (Co.)  

40  298  Aventis  (Co  I   

40.299  Gilbert  Paper  Co  (Co)  

40.300  ,         ADC  Telecommunications  (Wrks) 

40.301  ,         Faraday  LLC  (IBEW)  

40.302  Eurotherm  Action   Inc  (Wrks)  

40.303  Precision  Tool  and  Design  (Wrks) 
40  304  Quality  Mold   Inc   iWrtcs)   

40.305  Abbott  Ambulatory  (Co  )  

40.306  Allgon  Telecom  Ltd  iWrks)   

40.307  ,,,     Universal  Furniture  (Wrks)  


Date  of 
petition 


Product(s) 


Rock  Hill   SC  10/03200 

Hendersonviiie.  NC  10'10'200 

Houston   TX    09''15'200 

Roiling  Meadows,  II 10/09'200 

Ransom  PA    10/oa'200 

Meadville  PA  '  10/09'2(X) 

Tonawanda   NY  i  10/01 '200 

Monaca   PA   10/08'200 

CheTy'viiie  NC  10/10  200 

Spartanburg.  SC  10/1 1 '200 

Bedford   VA  10/09'200 

Logansport   IN   10/11/200 

Ml  Pleasant,  TN  10/22200 

Menasna  Wl  10/11/200 

Minnetonka,  MN  10/09/200 

Tecumseh  Ml  10/15'200 

San  D^egc  CA  10/09'200 

Ene   PA  10/16/2(X) 

Ene    PA  10/15/200 

San  Diego,  CA  10/09/200 

Fort  Worth,  TX  '  10/12'200 

Goldsboro,  NC  ,  10^9/200 


Electrical  Connectors 

Chiklren's  Dresses 

Compjters 

Teiecommjmcation  Systerns  and  Equip 

Paper  Towels  Faciai  Tssue 

Solid  B^ass  Bearings 

Abras'ves 

Coid  Drawn  Stee' 

Knit  Gloves 

Woven  Pabncs 

Rubber  Sneet  Goods 

Pnnted  Circu  t  Boaras 

Chemical  Products — Herbicides 

Premium  Writing  Paper 

Telecommunications  Equipment 

Life  Safety  items— Fire  Alarm  Systems, 

Temperature  Transmitters 

Plastic  Injection  Moids 

Plastic  Injection  Molds 

Portable  Infusion  Pumps 

Terminal  Antennas  Cell  Phone  Antennas. 

Dining  Room  Furniture 


(FR  Dot    01-29756  Filed  11-29-01:  8:45  am] 

BILLING  CODE  45ia-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04723] 

Taylor  Lumber  and  Treating.  Sheridan. 
OR;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Taylor  Lumber  and  Treating.  Sheridan. 
Oregon.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantlv  on  the 
Department's  determination  Therefore, 
dismissal  of  the  application  was  issued. 

NAFTA-04723:  Taylor  Lumber  and  Treating 
Sheridan,  Oregon  (November  13.  2001) 

Signed  at  Washington,  DC  this  19th  day  of 

Novembpr.  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  01-29750  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rNAFTA-5422] 

TNS  Mills.  Inc..  Spartansburg.  SC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  \'  of  the  North 
.\merican  Free  Trade  Agreement 
Implementation  Act  (Pub.  L  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  October  11.  2001,  in 
response  to  a  petition  filed  by  the 
company  on  behalf  of  workers  at  TNS 
Mills.  Inc.,  Spartansburg.  South 
Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentlv. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  16th  day  of 
November.  2001. 

Linda  G.  Poole. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-29757  Filed  11-29-01:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5485] 

Welcast  Plastics,  Harris  Welco.  J.W. 
Harris  Co,.  Inc.  Bart>erton.  OH:  Notice 
of  Termination  of  Investigation 

Pursuant  to  Title  \'  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub,  L,  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  title  H. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  October  29.  2001  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Welcast  Plastics.  Harris  Welco  Division. 
I.W.  Harris  Companv.  Inc..  Barberton, 
Ohio. 

This  case  is  being  terminated  upon 
the  petitioner's  request.  Consequently, 
further  investigation  in  this  case  would 
ser\'e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  9th  day  of 

\'n\iTnbor.  2001. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance 

IFR  Doc  01-29752  Filed  11-29-01:  8:45  ami 

BILLING  CODE  4510- 3&-M 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appHcable  law  and  are 
based  on  the  information  ohtamed  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specif\'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  preyailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
c.cmstruction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CP'R  part  L  by  authority  of  the  Secretary' 
I  if  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
.■\ppendi.x.  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pa\ment  of  wages  determined  to  be 
prevailing  bv  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public:  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinatiims  as  prescribed  in 
5  L'.S  C'.  353  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industr\'  wage 
determinations  frequentlv  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary'  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  e.xpiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington.  DC  20210 

New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  JV 

Minnesota 

MN010013  (Nov.  30,  2001) 

Nfodification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts  '  being  modified 
are  listed  bv  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

I'o/ume  / 

Massachusetts 

MA010002  (Mar.  2,  2001) 
Rhode  Island 

RiOlOOOl  (Mar.  2.2001) 

Volume  II 

Pennsvlvania 

PA010009  (Mar.  2,  2001) 


Volume  III 

Georgia 

GA01U041  (Mar   2,  2001) 

GA01 00.50  (Mar.  2,  2001) 

GA010078  (Mar.  2.2001) 
Kentuc.kv 

KY0ld027  (Mar.  2.2001) 

Volume  I\' 

Minnesota 

MN010007(Mar.  2.  2001) 

Volume  V 

Missouri 

MO010003  (Mar.  2,  2001) 

Volume  VI 
None 

Volume  VII 

California 

CA01002  (Mar.  2.2001) 

CA010004  (Mar.  2.  2001) 

CA010005  [Mar.  2.  2001) 

CA010009(Mar.  2.  2001) 

CAOlOm:?  (Mar.  2.  2001] 

CA01028  (Mar.  2.  2001) 

CA01029  [Mar.  2.2001) 

CA010030  (Mar.  2.  2001) 

CA010033  (Mar.  2.  2001) 
Nevada 

NVO 10001  (Mar.  2.  2001) 

NV01002  (Mar.  2.  2001) 

NVO  10003  (.Mar.  2.  2001) 

NVO  10004  (Mar   2.  2001) 

NV010005  (Mar.  2.  2001) 

NVOlOOOr  (Mar.  2.  2001) 

NVO  10009  [Mar-  2.  20011 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository'  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
i\-\s'\v. access. gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbQcon.fedworld.gov I  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068,  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 


Documents,  US  Government  Printing 
Office.  Washington,  DC  2042,  (22)  512- 
1800. 

When  ordering  hard-copv 
subscriptionfs).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State 
Subscriptions  include  an  annual  edition 
(issued  in  lanuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  21st  day  of 
November.  2001. 
Terr>'  Sullivan, 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

|FR  Doc.  01-29547  Filed  11-29-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247,  License  No.  DPR-26} 

Entergy  Nuclear  IP2,  Entergy  Nuclear 
Operations,  Inc.;  Notice  of  Issuance  of 
Director's  Decision 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  on  the 
April  24.  2001.  petition  under  section 
2.206  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206)  submitted 
by  Mr.  David  A.  Lochbaum  (petitioner) 
on  behalf  of  the  Union  of  Concerned 
Scientists.  The  petition  was 
supplemented  by  letter  dated  May  3, 
2001.  The  petitioner  requested  that  the 
Nuclear  Regulatory  Commission  (NRC) 
issue  a  Demand  for  Information  (DFI)  to 
licensees  that  use  security  personnel 
supplied  by  Wackenhut  Corporation 
(Wackenhut),  requiring  them  to  provide 
a  docketed  response  explaining  how 
they  comply  with  the  requirement  of  10 
CFR  26.10  that  licensees  "provide 
reasonable  measures  for  the  earlv 
detection  of  persons  who  are  not  fit  to 
perform  activities  within  the  scope  of 
this  part"  and  the  requirement  of  10 
CFR  26,20  that  "licensee  policy  should 
also  address  other  factors  that  could 
affect  fitness  for  duty  [FFD]  such  as 
mental  stress,  fatigue  and  illness." 

The  petitioner  also  requested  that  the 
DFI  require  each  licensee  to  generally 
describe  its  policy  for  the 
aforementioned  factors  and  to  explicitly 
describe  its  policy  for  these  factors  as 
applied  to  the  security  personnel 
supplied  by  Wackenhut, 

As  a  basis  for  this  request,  the 
petitioner  stated  that: 


An  individual  employed  by  Wackenhut 
Corporation  and  assigned  duties  as  a  security 
officer  al  Indian  Nuclear  2  was  fired  on  lune 
26,2000*    *   '.The  individual  had  worked 
five  .straight  12-hour  shifts  ((12  hours  on  shiii 
followed  by  12  hours  off  for  5  straight  days)] 
and  decJined  to  report  for  a  sixth  straight  12- 
hour  shift  because  he  reported  to  his 
management — in  writing — that  it  would  be  , 
"physically  and  mentally  exhausting."  The  ' 
individual  reported  to  his  management — in 
writing — that  he  was  fully  aware  of  his 
c;ondition  and  '"would  not  want  to  be 
negligent  in  performing  [his]  duties  as  a 
security  officer." 

The  security  officer  had  unescorted  access 
to  Indian  Point  2  and  thus  was  covered  by 
10  CFR  part  26  as  specified  in  Section  26.2 

*       «       * 

The  petitioner  also  pointed  out  that 
Wackenhut  employees  are  required  by 
terms  of  their  employment  application. 
Collective  Bargaining  .Agreement,  and 
the  Securit\  Officer  Handbook  to  report 
to  work  when  directed 

Thus,  the  petitioner  contends  that  a 
worker  employed  by  W'ackenhut  at  an 
NRC-licensed  facility  reported  to  his 
management  that  he  fell  not  fit  for  duty, 
declined  to  report  for  mandated 
overtime,  and  was  terminated. 

The  petitioner  also  stated  that  "10 
CFR  26  20  requires  all  licensees  to  have 
formal  policy  and  written  procedures 
for  factors  that  could  render  plant 
workers  not  fit  for  duty.  Fatigue  is 
specifically  mentioned  in  10  CFR 
26,20."  The  petitioner  contends  that  the 
Wackenhut's  contractual  right  conflicts 
with  the  Federal  regulations  in  10  CFR 
26, 10(a)  and  (b)  and  that  in  this  case,  the 
individual  essentially  provided 
"reasonable  measures  for  earh 
detection"  of  a  condition  rendering  him 
not  fit  to  perform  activities  within  the 
scope  of  part  26,  The  petitioner  further 
stated  that  rather  than  respecting  the 
individual's  judgment  or  seeking 
another  opinion  by  a  Medical  Review 
Officer  or  other  health  care  professional. 
Wackenhut  fired  that  individual. 

The  petitioner  addressed  the  Petition 
Review  Board  (PRB)  on  .May  7.  2001,  in 
a  telephone  conference  call  to  (:larif\  the 
bases  for  his  Petition.  The  transcript  of 
this  conference  call  is  available  in 
NRC"s  Agencywide  Documents  Access 
and  Management  Svstem  (ADAMS) 
(Accession  No,  ML012150128)  and  may 
be  electronically  viewed  at  the 
Commission's  Public  Document  Room 
at  One  White  Flint  North.  11555 
RockviUe  Pike  (first  fioor).  Rockville. 
Maryland 

The  NRC  sent  a  copy  of  the  proposed 
Director's  Decision  to  the  petitioner  bv 
letter  dated  September  28.  2001   The  ' 
petitioner  responded  with  comments  bv 
letter  dated  October  2.  2001   The 
comments  and  the  staff  response  to 


them  are  enclosures  to  the  Director's 

Decision. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  decided  to  grant 
the  petitioner's  request  to  the  extent  that 
the  NRC  will  address  the  petitioner's 
concerns  through  the  generic 
communication  process.  Specifically, 
the  staff  is  developing  a  communication 
to  all  nuclear  power  plant  licensees 
subject  to  the  requirements  of  part  26. 
The  communication  will  highlight  the 
concerns  identified  in  the  petition  and 
articulate  the  NRC's  requirements  as 
they  apply  to  matters  involving  a 
workers  self-declaration  of  FFD.  The 
staff  intends  to  issue  the  communication 
in  the  near  future.  Further,  as  the  staff 
proceeds  with  proposals  to  revise  Part 
26  and  address  worker  fatigue  through 
rulemaking,  it  will  consider  the  need  to 
clarify  the  NRC's  expectations 
concerning  worker  declarations  of  FFD 
and  work  scheduling.  The  reasons  for 
this  decision  are  explained  in  the 
Director's  Decision  pursuant  to  10  CFR 
2.206  (DD-01-05).  the  complete  text  of 
which  is  available  in  ADAMS  for 
electronic  viewing  at  the  Commission's 
Public  Document  Room  (PDR).  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland.  The 
text  is  also  accessible  through  the 
ADAMS  Public  Library  on  the  NRC's 
Web  site,  http://wiuv.nrc.gov/reading- 
rm.html  (the  Public  Electronic  Reading 
Room)  at  Accession  No.  ML013230169. 
If  you  do  not  have  access  to  ADAMS  or 
have  problems  in  accessing  the 
documents  in  ADAMS,  contact  the  NRC 
Public  Document  Room  reference  staff 
at  1-800-397-4209  or  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

A  copy  of  the  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  so  that  the  Commission 
may  review  it  in  accordance  with  10 
CFR  2, 206(c)  of  the  Commission's 
regulations.  As  provided  for  by  this 
regulation,  the  Director's  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of  the 
decision  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  November.  2001, 

For  the  Nuclear  Regulatory  Commission. 
R  William  Borchardt, 

.■\(  ting  DircL  tor.  Office  of  S'uclear  Rtfoctor 

Regulation. 

:FK  [)o(    01-29781  Filed  11-29-01;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Assessment  of  Cost  and  Benefits 
Associated  with  the  implementation  of 
Executive  Order  13166 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Request  for  information. 


SUMMARY:  This  notice  requests 
information  that  will  inform  the 
development  of  an  assessment  of  the 
costs  and  benefits  associated  with  the 
implementation  of  Executive  Order 
13166.  Executive  Order  13166,  issued  in 
August  of  2000.  is  designed  to  ensure 
that  persons  with  limited  English 
proficiencv  (LEP)  have  adequate  access 
to  federallv  funded  services,  consistent 
with  Title  Vl  of  the  Civil  Rights  Act, 
which  prohibits  discrimination  based 
on  national  origin.  The  Office  of 
Minagement  and  Budget  (0MB)  has 
been  tasked  by  Congressional 
appropnators  with  assessing  the  total 
costs  and  benefits  of  implementation. 
The  Treasury,  and  General  Government 
Appropriations  Act  of  2002  (Public  Law 
107-67).  states  that  OMB  shall  submit, 
"*    *    *  a  report  to  the  Committees  on 
Appropriations  that  provides  an 
assessment  of  the  total  costs  and 
benefits  of  implementing  Executive 
Order  i;n66:  Provided  further.  That 
such  an  assessment  shall  be  submitted 
no  later  than  120  days  after  enactment 
of  this  Act."  OMB  is  .seeiting 
information  that  will  enable  it  to 
comply  with  this  mandate  by 
developing  meaningful  estimates  of 
costs  and  benefits  of  implementation. 
DATES:  Comments  must  be  received  by 
December  31.  2001. 
ADDRESSES:  Responses  to  this  request 
for  information  should  be  addressed  to 
Brenda  Aguiiar  of  the  Office  of 
Information  and  Regulators'  Affairs, 
Offic  e  of  Management  and  Budget. 
Washington.  DC  20303 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  .^guilar  at  phone  (202)  395- 
6929.  fax:  1202)  395-6974;  e-mail: 
hai^uilarflnmh  enp  gnv 

SUPPLEMENTARY  INFORMATION:  In  Public 
Law  107-67.  Congress  directed  the  OMB 
to  provide,  within  120  days  of 
enactment."*    *   *  a  report  to  the 
Committees  on  Appropriations  that 
provides  an  assessment  of  the  total  costs 
and  benefits  of  implementing  Executive 
Order  13166*    *    *.' One  component  of 
OMB's  overall  data  collection  strategy  is 
the  solicitation  of  relevant  information 
from  the  public  that  will  assist  us  in 
quantifying  these  costs  and  benefits.  For 


the  purposes  of  this  solicitation,  OMB  is 
seeking  both  qualitative  and 
quantitative  information  on  the  costs 
and  benefits  of  Executive  Order  13166. 
We  recognize  that  monetizing  or  even 
quantifying  some  of  the  effects  of  the 
Executive  Order  may  be  quite  difficult. 
Therefore,  while  we  encourage  the 
public  to  provide  information  in 
quantifiable  units  (e.g.,  dollars  or  time) 
where  possible,  we  are  also  interested  in 
descriptions  of  Executive  Order  13166's 
unquantifiable  effects. 

Background 

Executive  Order  13166  was  created  to, 
.,«    *   «  improve  access  to  federally 
conducted  and  federally  assisted 
programs  and  activities  for  persons  who, 
as  a  result  of  national  origin,  are  limited 
in  their  English  proficiency 
(LEP)*   *   *."  To  accomplish  this  goal. 
Executive  Order  13166  mandates  that, 
"*    *    *  each  Federal  agency  shall 
examine  the  services  it  provides  and 
develop  and  implement  a  system  by 
which  LEP  persons  can  meaningfully 
access  those  services  consistent  with, 
and  without  unduly  burdening,  the 
fundamental  mission  of  the  agency." 
However,  the  scope  of  Executive  Order 
13166  is  not  limited  to  federally 
operated  programs.  The  Executive  Order 
also  requires.  "*    *   *  each  Federal 
agency  shall  also  work  to  ensure  that 
recipients  of  Federal  financial  assistance 
(recipients)  provide  meaningful  access 
to  their  LEP  applicants  and 
beneficiaries."  This  means  that  the 
Executive  Order  is  intended  to  apply 
not  only  to  all  federally  conducted 
activities,  but  also  to  all  entities  that 
receive  federal  funds,  such  as  State  and 
local  governments,  and  private  or 
nonprofit  grantees  or  contractors. 
However,  by  recognizing  that  the 
imposition  of  inflexible  and 
burdensome  requirements  could, 
"unduly"  burden  the  "fundamental 
mission  of  the  agency."  the  Executive 
Order  contemplates  weighing  of 
implementation  costs  and  benefits. 
Further,  the  DO)  implementing 
guidance  reinforces  this  by  stating, 
"What  constitutes  reasonable  steps  to 
ensure  meaningful  access  will  be 
contingent  upon  a  number  of  factors," 
each  of  which  is  discussed  in  this  paper. 

Under  Executive  Order  13166.  the 
Department  of  Justice  (DOJ)  has  been 
given  the  responsibility  of  assisting 
agencies  with  compliance  and 
coordinating  the  federal  government's 
overall  response.  Pursuant  to  this 
responsibility,  DO)  issued  implementing 
guidance  in  conjunction  with  the 
issuance  of  the  Executive  Order  in 
August  of  2000,  and  continues  to  advise 
federal  agencies  on  how  to  develop  the 


plans  and  guidance  documents 
mandated  by  Executive  Order  13166. 
Agency  plans  and  guidance  documents 
are  reviewed  and  approved  by  DOJ 
based  upon  their  consistencV  with  the 
Executive  Order. 

The  DOJ  guidance  establishes  a 
framework  for  agencies  to  evaluate  what 
constitutes,  "reasonable  steps  to  ensure 
meaningful  access."  as  required  by  the 
Executive  Order.  To  do  so.  the  guidance 
document  delineates  several  factors  that 
may  be  taken  into  account  in  agencies' 
Executive  Order  13166  implementation 
decisions: 

1.  Number  or  Proportion  of  LEP 
Individuals:  The  guidance 
acknowledges  that  while  even, 
"programs  that  serve  a  few  or  even  one 
LEP  person  are  still  subject  to  the  Title 
V!  obligation  to  take  reasonable  steps  to 
provide  meaningful  opportunities  for 
access'  [t]he  steps  that  are  reasonable  for 
a  recipient  who  ser\es  one  LEP  person 

a  year  may  be  different  that  those 
expected  from  a  recipient  that  serves 
several  LEP  persons  each  day."  For 
example,  in  the  case  of  an  organization 
ot  program  that  provides  services  to 
very  few  LEP  individuals,  compliance 
may  involve  preparation  to  use  a 
commercially  available  interpreter 
service,  rather  than  any  intricate 
internal  planning  and  procedures. 

2.  Frequency  of  Contact  with  the 
Program:  The  guidance  explains  that 
the.  "[fjrequency  of  contacts  between 
the  program  or  activity  and  LEP 
individuals  is  another  factor  to  be 
weighed."  Programs  or  activities  that 
must  be  accessed  by  LEP  individuals  on 
a  daily  basis,  as  with  elementar\'  or 
secondar\'  school  attendance.  ""  a 
recipient  has  greater  duties  than  if  such 
contact  is  unpredictable  or  infrequent." 
DOJ  encourages  recipients  of  federal 
funds  to  take  local  conditions  into 
account  when  determining  the 
frequency  of  contact,  and  acknowledges 
that  individual  recipients  "should  have 
the  flexibility  to  tailor  their  services  to 
those  needs." 

3.  Nature  and  Importance  of  the 
Program.- Stating  that.  "*   *   *  [tjhe 
importance  of  the  recipient's  program  to 
beneficiaries  will  affect  the 
determination  of  what  reasonable  steps 
are  required,"  the  guidance  explains 
that,  "[mlore  affirmative  steps  must  be 
taken  in  programs  where  the  denial  or 
delay  of  access  may  have  life  or  death 
implications  than  in  programs  that  are 
not  as  crucial  to  one's  day-to-day 
existence."  The  example  provided 
distinguishes  between  the  obligations  of 
a  federally  assisted  school  or  hospital 
and  those  of  a  federally  assisted  zoo  or 
theater.  Further.  DOJ  guidance  requires 
federal  agencies  and  their  recipients  to 


consider  the  long-term  importance  of 
the  benefit,  stating.  "A  decision  bv  a 
federal,  state,  or  local  entity  to  make  an 
activity  compulsory,  such  as  elementarv 
and  secondary'  school  attendance  or 
medical  inoculations,  serves  as  strong 
evidence  of  the  program's  importance." 

4.  Resources  Available:  The  DOJ 
guidance  further  acknowledges  that. 
'[tlhe  resources  available  to  a  recipient 
of  federal  assistance  may  have  an 
impact  on  the  nature  of  the  steps  that 
recipients  must  take  "  DOJ  recognizes 
that  a  small  recipient  with  limited 
resources  may  be  unable  to  take  the 
same  steps  as  a  larger  recipient  to 
provide  LEP  assistance  without 
"unduly"  burdening  its  fundamental 
mission,  particularly  when  programs 
serve  a  limited  number  of  eligible  LEP 
individuals,  contact  with  the  program  is 
infrequent,  the  total  cost  of  providing 
translation  services  is  relatively  high,  or 
the  program  is  not  critical  to  an 
individual's  daily  existence. 

Continuing,  the  DOJ  guidance  asks 
agencies  to  address  "the  appropriate 
mix  of  written  and  oral  language 
assistance.  "  and  explains  that  agencies 
must  decide,  "*    *    *  which  documents 
must  be  translated,  w-hen  oral 
translation  is  necessarv.*    *    *"  The  DOJ 
guidance  states,  'It  is  the  responsibility 
of  the  federal  assistance-granting 
agencies,  in  conducting  their  Title  VI 
compliance  activities,  to  make  more 
specific  judgments  by  applying  their 
program  expertise  to  concrete  cases." 

On  October  26.  2001.  DOJ  issued  a 
memorandum  to  all  agencies  that  states. 
"*   *    *  agencies  that  have  issued 
Limited  English  Proficiency  ("LEP") 
guidance  for  their  recipients  pursuant  to 
Executive  Order  13166  and  Title  VI  of 
the  Civil  Rights  Act  should,  after 
notifv'ing  the  Department  of  Justice 
("DOJ").  publish  a  notice  asking  for 
public  comment  on  the  guidance 
documents  they  have  issued.  Based  on 
the  public  comment  it  receives  and  this 
Memorandum,  an  agency  may  need  to 
clarif\'  or  modify  its  existing  guidance. 
Agencies  that  have  not  yet  published 
guidance  documents  should  submit 
agency-specific  guidance  to  the 
Department  of  Justice.  Following 
approval  by  the  Department  of  Justice 
and  before  finalizing  its  guidance  each 
agency  should  obtain  public  comment 
on  their  proposed  guidance 
documents." 

The  purpose  of  issuing  the 
Memorandum  was  to  ensure  that  the 
public  had  an  adequate  opportunity  to 
review  agency  guidance  prior  to  its 
implementation,  consistent  with  the 
notice  and  comment  provisions  of  the 
APA,  and  to  state  DOJ's  position  on  a 
recent  Supreme  Court  case  addressing 


the  scope  of  the  Title  V^  provisions 
regarding  disparate  impact  regulations. 
Although  the  Court  held  in  Alexander  v. 
Sandoval.  121  S.Ct.  1511  (2001)  that 
there  is  no  private  right  of  action  under 
such  regulations,  the  decision  did  not 
invalidate  such  regulations,  and 
therefore,  DOJ  explains  that  Executive 
Order  13166  "remains  in  force." 

Request  for  Comments 

In  order  to  assess  the  total  costs  and 
benefits  of  implementing  Executive 
Order  13166.  it  will  be  necessary  to 
obtain  a  significant  amount  of  data. 
While  estimating  the  costs  and  benefits 
associated  with  any  policv  is  difficult, 
this  case  will  be  particularly  challenging 
given  the  breadth  and  depth  of  activities 
covered  by  the  Executive  Order  In  a 
"Q&A"  document  released  by  DOJ.  the 
scope  of  Executive  Order  13166  is 
defined  as,  "*   *   *  an\-thing  a  federal 
agency  does"*    *    *  to  include,  "the 
provision  of  federal  benefits  or  sen'ices, 
the  imposition  of  a  burden  on  a  member 
of  the  public,  and  any  other  activities  a 
federal  agency  conducts.  "  This  would 
include  anything  from  the  receipt  of 
benefits  such  as  Social  Securitv  to  law 
enforcement  activities  or  the  imposition 
of  taxes.  Specifically,  OMB  is  seeking 
information  that  will  provide  assistance 
in: 

•  Determining  how  best  to  quantifv 
the  numbers  of  LEP  individuals  and 
which  languii^es  thev  speak 

•  Understanding  the  number  of 
different  languages  spoken  by  LEP 
individuals,  and  their  geographic 
distribution. 

•  Characterizing  the  interactions  of 
LEP  individuals  with  both  federal  and 
federally  funded  entities.  For  example, 
how  frequently  do  LEP  individuals 
interact  with  government  at  all  levels? 
What  types  of  government  services  do 
LEP  individuals  typically  access?  Are 
there  types  of  ser\'ices  that  LEP 
individuals  access  more  or  less 
frequently  than  non-LEP  individuals? 

•  Determining  the  costs  and  benefits 
of  improving  English  language 
proficiency  among  LEP  individuals. 

•  Understanding  and  quantif\'ing  the 
level  of  services  provided  by  the 
government  or  government  handed 
organizations  to  address  the  special 
needs  of  LEP  individuals  prfor  to 
Executive  Order  13166  and  to  what 
extent  changes  will  be  necessar>-  to 
achieve  full  compliance  with  Executive 
Order  13166  and  related  agency 
guidance. 

•  Quantifying  and  describing  the 
costs  to  the  Federal  Goverrmient  or 
recipients  of  federal  funds  of  providing 
oral  and  written  translation  ser\'ices. 


•  Quantifying  and  describing  the 
benefits  to  LEP  individuals  and  societv 
as  a  result  of  having  oral  and  written 
translation  services  available,  in 
accordance  with  Executive  Order  13166. 

•  Identifying  any  existing  studies  of 
the  costs  and  benefits  of  improving  the 
quality  of  communications  and 
interactions  between  LEP  individuals 
and  the  federal  government  or  federally 
funded  services.  We  are  also  interested 
in  studies  of  similar  language  or 
translation  issues  internationally,  (e.g. 
Canada.  European  Union.  United 
Nations  and  OEDC). 

•  ldentif\'ing  "real-world"  rase 
studies  that  illustrate  the  costs  and 
benefits  of  providing  translation 
ser\'ices  to  LEP  individuals,  as 
envisioned  by  Executive  Order  13166. 
and  related  agency  guidance.  We  are 
seeking  examples  from  multiple 
perspectives,  including  LEP  individuals, 
federal  agencies/recipients  of  federal 
funds,  and  the  international  context 

•  Idpntif%ing  existing  academic 
research  and    real-world"  case  studies 
from  the  following  sectors:  health,  social 
services/income  maintenance, 
education,  transportation,  law- 
enforcement  and  trade,  as  well  as 
recommendations  of  additional  sectors 
or  perspectives  from  which  to  address 
this  issue. 

•  Identifying  any  other  information  or 
resources  that  the  public  believes  will 
assist  us  in  our  efforts  to  assess  the 
benefits  and  costs  of  Executive  Order 
13166. 

OMB  appreciates  any  information  that 
persons  may  have  on  these  and  other 
subjects  related  to  the  implementation 
of  Executive  Order  13166  After 
considering  the  information  received, 
OMB  will  develop  and  issue  a  report  to 
Congress  by  March  12,  2001 

|ohn  D  Graham. 

Administrator.  Office  of  Information  and 
Regulatory  Affairs. 

IFR  Doc.  01-29903  Filed  11-29-01:  8:45  am) 
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of  Filing  and  Immediate  Effectiveness 
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("Act"),'  and  nile  19b-4-  thereunder, 
notice  is  hereby  given  that  on  November 
16.  2001,  the  International  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
It'^ms  I,  U.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 


The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
fee  schedule  to  impose  a  monthly  fee  of 


S350  for  each  "bisync  controller"  the 
Exchange  leases  to  a  member. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 

ISE  Schedule  of  Fees 


Access  Services 

Gateway 

Cabinet  Installation     

Cabinet  Move/Add/Change 
Cabinet  Lease/Maint 
Additional  Servers 
Router  Installation/Removal 

Router  Lease/Maint 

Bisync  Controller 


Amount 


Billable  unit 


i 

S5  000  00  Gateway  . 

2,000  00  Gateway  . 

1,400  00  Gateway  . 

250  00  Server  

500  00  Router  

200  00  Router  

350.00  ,  Controller 


Frequency 


One  Time. 
One  Time 
Monthly 

Monthly.  I 

One  Time 
Monthly. 

Monthly  if  leased:  member  can  purchase 
own  equipment. 


n,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  C^ommission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  tiie 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

( 1 ) Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  institute  a  fee  to  recover  the 
Exchange's  cost  of  providing  "bisync 
controllers"  to  members  The  controller 
allows  the  ISE  to  communicate  with 
older  protocols  that  are  still  in  use  by 
certain  Electronic  Access  Members.  The 
rule  makes  clear  that  members  can 
purchase  their  own  equipment  and  thus 
avoid  leasing  the  controllers  from  the 
ISE  and  incurring  this  fee. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  (b)  of  the  Act, '  in  general,  and 
furthers  the  objectives  of  section  6 


'15U..S.C.  78s(b)(l). 
'17CFR240.19b-». 


{b)(4),r  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  other  persons  using  its 

facilities, 

B.  Self-Regulatory  Organization's 
Statement  on'Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act.  ^ 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and.  therefore,  has 
become  effective  upon  filing  pursuant  to 
section  19  (b)(3)(A)(ii)  of  the  Act"'  and 
Rule  19b-^  (f)(2)  thereunder.'^  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 


M5U.S.C.  78f(b). 
M5U,S.C.  78ffb)(4). 


in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-ISE-2001-30  and  should  be 
submitted  by  December  21.  2001. 


'■15l'.SC.78(s)(b)(3)(A](ii). 
''17CFR240.19b-4  (0(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H,  McFarland, 

Deputy  Secretan . 

[FR  Doc.  01-29720  Filed  11-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^5101;  File  No.  SR-NAS[>- 
2001-76] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Amending  NASD  Rules 
4510,  4520  and  4530  Relating  to  Issuer 
Entry  and  Annual  Fee  Schedules 

November  23,  2001 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on  October 
31.  2001.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary 
The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD. 
Amendment  No.  1  was  filed  on 
November  21.  2001.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  filed  with  the 
Commission  a  proposed  rule  change  to 
amend  Association  Rules  4510.  4520 
and  4530  pertaining  to  Issuer  Entrv  and 
Annual  Fee  Schedules  for  the  National 
and  SmallCap  Markets  for  both 
domestic  and  non-U. S.  listings  and 
make  conforming  changes. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 
Deletions  are  in  brackets. 


"  1 7  CFR  200  30-3  (a)(12). 

'15  t'.S.C.  78s(b)(l). 

=  17  CFR  240.19b-t 

^  Sep  letter  from  Sara  Nelson  Bloom.  Associate 
General  Counsel,  Nasdaq,  to  Catherine  A.  England, 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  November  21. 
2001  (".Amendment  No   !  ')  In  Amendment  No.  1. 
the  N,\SD  made  clarifying  changes  to  the  rule  te.xt. 
provided  greater  detail  as  to  the  basis  for  the 
proposed  rule  change,  deleted  ail  references  to  its 
request  for  accelerated  approval,  and  requested  that 
the  proposed  fees  apply  as  of  )anuarv  1.  2002. 


4510.  The  Nasdaq  National  Market 

(a)  Entry  Fee 

[(1)  When  an  Issuer  submits  an 
application  for  inclusion  of  any  class  of 
its  securities  in  the  Nasdaq  National 
Market,  it  shall  pay  to  The  Nasdaq  Stock 
Market.  Inc.: 

(A)  a  one-time  companv  listing  fee  of 
$5,000  (which  shall  include  a  Si. 000 
non-refundable  processing  feel;  and  (B) 
a  fee  calculated  on  total  shares 
outstanding  according  to  the  following 
schedule: 

L'p  to  1  million  shares     S29.525 
1+ to  2  million  shares     $33,750 
2+  to  3  million  shares     $43,750 
3+ to  4  million  shares     $48,750 
4+  to  5  million  shares     $55,000 
5+  to  6  million  shares     $58,725 
6+ to  7  million  shares     $61,875 
7+  to  8  million  shares     $64,375 
8+  to  9  million  shares     $67,875 
9+ to  10  million  shares     $70,625 
10+ to  11  million  shares     $73,875 
11+ to  13  million  shares     $76,625 
12+ to  13  million  shares     $79,875 
13+  to  14  million  shares     $82,000 
14+  to  15  million  shares     $83,500 
15+  to  16  million  shares     $85,500 
Over  16  million  shares     $90,000) 
fll  When  a  domestic  Issuer,  or  foreign 
Issuer  raising  capital  in  conjunction 
with  its  Sasdaq  listing,  submits  an 
application  for  inclusion  of  any  class  of 
its  securities  m  The  Sasdaq  Sational 
Market,  it  shall  pay  to  The  Sasdaq 
Stock  Market.  Inc  a  fee  calculated  on 
total  shares  outstanding,  which  includes 
a  one-time  company  listing  fee  of  $5,000 
($1,000  of  which  IS  a  non-refundable 
processing  feel,  according  to  the 
following  schedule: 

Up  to  30  million  shares     $100,000 
30+  to  50  million  shares     $125,000 
Over  50  million  shares     $150,000 
(2)  When  a  foreign  Issuer  not  raising 
capital  in  conjunction  with  its  Sasdaq 
listing,  including  American  Depositary 
Receipts  (ADRsj.  submits  an  application 
for  inclusion  of  any  class  of  its  securities 
in  The  Sasdaq  Sational  market,  it  shall 
pay  to  The  Sasdaq  Stock  Market.  Inc  a 
fee  calculated  on  total  shares 
outstanding,  which  includes  a  one-time 
company  listing  fee  of  $5,000  I $1,000  of 
which  is  a  non-refundable  processing 
feel,  according  to  the  following 
schedule: 

Up  to  3  million  shares     $50,000 
3+  to  5  million  shares     $75,000 
5+  to  30  million  shares     $100,000 
30+  to  50  million  shares     $125,000 
Cher  50  million  shares     $150,000 
[(2)]/J/ Total  shares  outstanding 
means  the  aggregate  of  all  classes  of 
equity  securities  to  be  included  in 
(tlThe  Nasdaq  National  Market  as 
shown  in  the  Issuer's  most  recent 


periodic  report  or  m  more  recent 
information  held  b\  Nasdaq  or.  in  the 
case  of  new  issues,  as  shown  in  the 
offering  circular,  required  to  be  filed 
with  the  Issuers  appropriate  regulatory- 
authority  In  the  case  of  foreign  Issuers, 
total  shares  outstanding  shall  include 
only  those  shares  issued  and 
outstanding  m  the  United  States. 

1(3)1  :4i  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market.  Inc.  or  its 
designee  may.  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  Entry  fee 
prescribed  herein. 

1(4)1  151  If  the  application  is 
withdrawn  or  is  not  approved,  the  Entry- 
fee  (less  the  non-refundable  processing 
fee)  shall  be  refunded. 

(b)  Additional  Shares 

(l)-(4)  No  Change 

(r)  Annual  Fee — Domestic  and  Foreign 
Issues 

(Ij  [As  of  January  1.  1998.  tlThe  Issuer 
of  each  class  of  securities,  other  than  an 
ADR.  that  is  a  domestic  or  foreign  issue 
listed  in  [tlTlie  Nasdaq  National  Market 
shall  pay  to  The  Nasdaq  Stock  Market. 
Inc.  an  Annual  fee  calculated  on  total 
shares  outstanding  according  to  the 
following  schedule: 

[Up  to  1  million  shares     $10,710 
1+  to  2  million  shares     $10,960 
2+ to  3  million  shares     $11,210 
3+ to  4  million  shares     $11,460 
4+ to  5  million  shares     $11,710 
5+  to  6  million  shares     $1 1 .960 
6+ to  7  million  shares     $12,210 
7+  to  8  million  shares     $12,460 
8+ to  9  million  shares     $12,710 
9+ to  10  million  shares    $12,960 
10+  to  11  million  shares     $17,255 
11+ to  12  million  shares     $17,505 
12+ to  13  million  shares     $17,755 
13+  to  14  million  shares     $18,005 
14+ to  15  million  shares     $18,255 
15+ to  16  million  shares     $18,505 
16*  to  20  million  shares     $18,755 
20+ to  25  million  shares     $22,795 
25+ to  50  million  shares     $26,625 
50+  to  75  million  shares     $32,625 
75+ to  100  million  shares     $43,125 
Over  ion  million  shares     $50,000] 
Up  to  10  million  shares     $21,225 
10+  to  25  million  shares     $26,500 
25+  to  50  million  shares    $29,820 
50+  to  75  million  shares     $39,150 
75+  to  100  million  shares     $51,750 
Over  100  million  shares    $60,000 
(2)-(3)  No  Change 

(4)  [The  .Annual  fee  shall  be  based  on 
the  total  shares  outstanding  of  the  class] 
Total  shares  outstanding  means  the 
aggregate  of  all  classes  of  equitv 
securities  included  in  (tlThe  Nasdaq 
National  Market  as  shown  in  the  Issuer's 
most  recent  periodic  report  required  to 
be  filed  with  the  Issuer's  appropriate 
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regulator'  authority  or  in  more  recent 
information  held  by  Nasdaq.  In  the  case 
of  foreign  Issuers,  total  shares 
outstanding  shall  include  only  those 
shares  issued  and  outstanding  in  the 
United  States 

(d)  Annual  Fee — American  Depositary 
Receipts  (ADRs) 

( 1 )  The  Issuer  of  each  class  of 
securities  that  is  an  ADR  listed  in  [t]The 
Nasdaq  National  Market  shall  pay  to 
The  Nasdaq  Stock  Market,  Inc.  an 
Annual  fee  [to  be  computed  as  follows 
with  a  maximum  Annual  fee  of  S8.000 
per  Issuer]  calculated  on  ADRs 
outstanding  according  to  the  following 
schedule  not  to  exceed  $30,000  per 
Issuer: 

Up  to  10  million  ADRs    $10,000 
ID-*- to  25  million  ADRs     $15,000 
25+  to  50  million  ADRs    $20,000 
50*  to  75  million  ADRs     $22,500 
75-+  to  100  million  ADRs     $25,000 
Over  100  million  ADRs    $30,000 
[(A)  a  $2,000  Nasdaq  National  Market 
participation  fee;  and  (B)  the  sum  of 
$500  or  $.0005  per  share  outstanding, 
whichever  is  higher,  up  to  a  maximum 
of  $6,000  for  class  of  securities  listed  in 
the  Nasdaq  National  Market  ] 

(2)  [The  Annual  fee  shall  be  based  on 
the  total  shares  outstanding  of  the  class] 
ADRs  outstanding  means  the  aggregate 
of  all  classes  of  ADRs  included  in  [tJThe 
Nasdaq  National  Market  as  shown  in  the 
Issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  Issuer's 
appropriate  regulatorv-  authority  or  in 
more  recent  information  held  by 
Nasdaq. 

(3)-{4)  No  change 

4520.  The  Nasdaq  SmallCap  Market 

(a)  Entry  Fee 

(1)  When  an  Issuer  submits  an 
application  for  inclusion  of  any  class  of 
its  securities,  other  than  convertible 
debentures,  in  the  Nasdaq  SmallCap 
Market,  it  shall  pay  to  The  Nasdaq  Stock 
Market,  Inc,(:]  a  fee  calculated  on  total 
shares  outstanding,  which  includes  a 
one-time  company  listing  fee  of  $5,000 
($1,000  of  which  is  a  non-refundable 
processing  fee],  according  to  the 
following  schedule: 

Up  to  1  million  shares    $9,500 
1+  to  5  million  shares    $19,000 
5+  to  10  million  shares     $30,875 
J0+  to  15  million  shares    $40,375 
Over  15  million  shares     $47,500 
((A)  a  one-time  company  listing  fee  of 
$5,000  (which  shall  include  a  $1,000 
non-refundable  processing  fee);  and  (B) 
for  each  class  of  securities  listed,  a  fee 
to  be  computed  as  follows,  with  a 
maximum  Entrv'  fee  for  all  classes  of 
securities  listed,  regardless  of  the  dates 


those  securities  are  listed,  of  $10,000 
per  Issuer  (inclusive  of  the  $5,000 
company  listing  fee) 

(i)  Equity  Securities 

$1,000  or  $.001  per  share  outstanding, 
whichever  is  higher.  For  purposes  of 
this  subparagraph,  the  term  "equity 
securities"  includes  all  securities 
eligible  for  inclusion  in  The  Nasdaq 
SmallCap  Market  not  covered  by 
subparagraph  (ii)  hereof.* 

(ii)  Convertible  Debentures 

$1,000  or  $50  per  million  dollars  face 
amount  of  debentures  outstanding, 
whichever  is  higher.] 

(2)  When  an  Issuer  submits  an 
application  for  inclusion  of  any  class  of 
convertible  debentures  in  The  Nasdaq 
SmallCap  Market,  it  shall  pay  to  The 
Nasdaq  Stock  Market,  Inc.  a  one-time 
company  listing  fee  of  $5,000  (which 
shall  include  a  $1,000  non-refundable 
processing  fee)  and  a  fee  of  $1 ,000  or 
$50  per  million  dollars  face  amount  of 
debentures  outstanding,  whichever  is 
higher. 

[(2)]  (3)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market.  Inc.  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  Entry  fee 
prescribed  herein. 

((3)  The  Entry  fee  shall  be  based  on 
the  total  shares  outstanding  of  the  class] 
(4)  Total  shares  outstanding  means  the 
aggregate  of  all  classes  of  equity 
securities  to  be  included  in  The  Nasdaq 
SmallCap  Market  as  shown  in  the 
Issuer's  most  recent  periodic  report  or  in 
more  recent  information  held  by  Nasdaq 
or,  in  the  case  of  new  issues,  as  shown 
in  the  offering  circular,  required  to  be 
filed  with  the  Issuer's  appropriate 
regulatory  authority. 

[(4)]  (5)  If  the  application  is 
withdrawn  or  is  not  approved,  the  Entry 
fee  (less  the  non-refundable  processing 
fee)  shall  be  refunded. 

(b)  Additional  Shares 

(l)-(4)  No  Change 

(c)  Annual  Fee[ — Domestic  and  Foreign 
Issues] 

■  (1)  [As  of  January  1,  1993,  t]The  Issuer 
of  a  class  of  securities  that  is  a  domestic 
or  foreign  issue,  including  American 
Depositary'  Receipts  (ADRs),  listed  in 
The  Nasdaq  SmallCap  Market  shall  pay 
to  The  Nasdaq  Stock  Market,  Inc.  an 
Annual  fee  to  be  computed  as  follows: 


I  *  The  term  "shares"  shall  include  common  and 
preferred  stock,  American  Depositary  Receipts 
(ADRs),  warrants,  partnership  interests,  or  any  other 
security  Ksted  on  the  Nasdaq  SmallCap  Market.  In 
the  case  of  units,  each  component,  but  not  the  unit 
itself,  shall  be  considered  separately  as  an  "equity 
security  "  for  fee  purposes.) 


(A)  [$4,000]  $8,000  for  the  first  issue; 
plus 

(B)  [$1,000]  $2,000  for  each  additional 
issue, 

(2)  Notwithstanding  paragraph  (1), 
the  Issuer  of  each  class  of  convertible 
debentures  listed  in  The  Nasdaq 
SmallCap  Market  shall  pay  to  The 
Nasdaq  Stock  Market,  Inc.  an  Annual 
fee  of  $500  or  $25  per  million  dollars 
face  amount  of  debentures  outstanding, 
whichever  is  higher. 

[(2)]  (3)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market,  Inc.  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  Annual  fee 
prescribed  herein. 

[(3)]  (4)  If  a  class  of  securities  is 
removed  from  The  Nasdaq  SmallCap 
Market,  that  portion  of  the  Annual  fees 
for  such  class  of  securities  attributable 
to  the  months  following  the  date  of 
removal  shall  not  be  refunded,  except 
such  portion  shall  be  applied  to  Nasdaq 
National  Market  fees  for  that  calendar 
year. 

[(d)  Annual  Fee — American  Depositary 
Receipts  (ADRs) 

(1)  The  Issuer  of  each  class  of 
securities  that  is  an  ADR  listed  in  The 
Nasdaq  SmallCap  Market  shall  pay  to 
The  Nasdaq  Stock  Market,  Inc.  an 
Annual  fee  to  be  computed  as  follows 
with  a  maximum  Annual  fee  of  $6,000 
per  Issuer 

(A)  Equity  Securities 

$500  or  $.0005  per  share  outstanding, 
whichever  is  higher.  For  purposes  of 
this  subparagraph,  the  term  'equity 
securities"  includes  all  securities 
eligible  for  inclusion  in  the  Nasdaq 
SmallCap  Market  not  covered  by 
subparagraph  (B)  of  this  paragraph." 

(B)  Convertible  Debentures 

$500  or  $25  per  million  dollars  face 
amount  of  debentures  outstanding, 
whichever  is  higher. 

(2)  The  Annual  fee  shall  be  based  on 
the  total  amount  of  outstanding 
securities  of  the  class  included  in  The 
Nasdaq  SmallCap  Market  as  shown  in 
the  Issuer's  most  recent  periodic  report 
required  to  be  filed  with  the  Issuer's 
appropriate  regulatory  authority  and 
received  by  The  Nasdaq  Stock  Market, 
Inc. 

(3)  The  Board  of  Governors  of  the 
Association,  or  its  designee  may,  in  its 
discretion,  defer  or  waive  all  or  any  part 
of  the  Annual  fee  prescribed  herein. 

(4)  If  a  class  of  securities  is  removed 
from  The  Nasdaq  SmallCap  Market,  that 
portion  of  the  Annual  fees  for  such  class 
of  securities  attributable  to  the  months 


See  notes  to  Rule  4520(a)(l)(B)(i},  above.) 


following  the  date  of  removal  shall  not 
be  refunded,  except  such  portion  shall 
be  applied  to  Nasdaq  National  Market 
fees  for  that  calendar  year.] 

4530.  Other  Securities 

(a)  Entry  Fee 

(1)  When  an  Issuer  submits  an 
application  for  inclusion  ofanv  Other 
Security  in  The  Nasdaq  National  Market 
qualified  for  listing  under  Rule  4420(f) 

it  shall  pay  a  fee  ($1 .000  of  which  is  a 
non-refundable  processing  fee) 
calculated  on  total  shares  outstanding 
according  to  the  following  schedule: 
Up  to  1  million  shares     $5,000 
1-^  to  2  million  shares     $10,000 
2+  to  3  million  shares     $15,000 
5+  to  4  million  shares     $1 7.500 
4+  to  5  million  shares     $20,000 
5+  to  6  million  shares     $22,500 
6+  to  7  million  shares     $25,000 
7-t-  to  8  million  shares     $27,500 
8+  to  9  millidn  shares     $30,000 
9-t-  to  10  million  shares     $32,500 
10+  to  15  million  shares     $37,500 
Over  15  million  shares     $45,000 

(2)  Total  shares  outstanding  means 
the  aggregate  of  all  classes  of  Other 
Securities  to  be  included  in  The  Nasdaq 
National  Market  as  shown  in  the 
Issuer's  most  recent  periodic  report  or  in 
more  recent  information  held  bv  Nasdaq 
or,  in  the  case  of  new  issues,  as  showTj 
in  the  offering  circular,  required  to  be 
filed  with  the  Issuer's  appropriate 
regulatory  authority. 

(3)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market.  Inc.  or  its 
designee  may.  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  Entry  fee 
prescribed  herein. 

(4)  If  the  application  is  withdrawn  or 
is  not  approved,  the  Entrv'  fee  (less  the 
non-refundable  processing  fee)  shall  be 
refunded 

(b)  Annual  Fee 

(1)  The  Issuer  of  Other  Securities 
qualified  under  Rule  4420(f)  for  listing 
on  The  Nasdaq  National  Market  shall 
pay  to  The  Nasdaq  Stock  Market.  Inc. 
an  Annual  fee  calculated  on  total  shares 
outstanding  according  to  the  following 
schedule: 

Up  to  1  million  shares     $6,500 
1+  to  2  million  shares    $7,000 
2+  to  3  million  shares     $7,500 
3+  to  4  million  shares     $8,000 
4+  to  5  million  shares     $8,500 
5+  to  6  million  shares     $9,000 
6+  to  7  million  shares     $9,500 
7+  to  8  million  shares     $10,000 
8+  to  9  million  shares     $10,500 
9+  to  10  million  shares     $1 1 .000 
10-^  to  11  million  shares     $1 1 .500 
11+  to  12  million  shares     $12,000 
12+  to  13  million  shares     $12,500 


13+  to  14  million  shares  $13,000 
14+  to  15  million  shares  $13,500 
15+  to  16  million  shares  $14,000 
Ch'er  16  million  shares    $14,500 

(2)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market,  Inc.  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  Annual  fee 
prescribed  herein. 

(3)  Total  shares  outstanding  means 
the  aggregate  of  all  classes  of  Other 
Securities  as  shown  in  the  Issuer's  most 
recent  periodic  report  required  to  be 
filed  with  the  Issuer's  appropriate 
regulatory  authorit}-  or  in  more  recent 
information  held  bv  Nasdaq 

n.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  NASD  ^  proposes  tp  amend  the 
Association  Rules  4510.  4520  and  4530 
pertaining  to  Issuer  Entry  and  Annual 
fees  on  The  Nasdaq  National  Market  and 
SmallCap  Market  for  both  domestic  and 
foreign  listings.  It  has  been 
approximately  ten  years  since  the  NASD 
amended  the  Entry  and  Annual  fees  for 
SmallCaps  and  ADR  listings,''  and  four 
years  since  it  amended  the  National 
Market  Entn'  and  Annual  fees."  During 


*  The  proposed  rule  change  and  Amendment  No 
1  thereto  was  submitted  by  the  NASD  on  behalf  of 
its  subsidiary,  Nasdaq.  Telephone  conversation 
betvk-een  )ohn  Nachmann.  Senior  Attorney.  Nasdaq, 
and  Terri  Evans,  Assistant  Director,  Division, 
Commission,  on  November  21.  2001. 

^Telephone  conversation  between  |ohn 
Nachmann,  Senior  Attorney,  Nasdaq,  and 
Christopher  Solgan,  Law  Clerk,  Division. 
Commission,  on  November  23,  2001  (clarif>ing  the 
date  of  last  change).  See  Securities  Exchange  Act 
Release  No.  30143  (January  2,  1992).  57  FR  726 
(January  8.  1992). 

*  Telephone  conversation  between  John 
Nachmann.  Senior  Attorney.  Nasdaq,  and 
Christopher  Solgan.  Law  Clerk,  Division. 
Commission,  on  November  23,  2001  (clarifv-ing  the 
date  of  last  change).  See  Securities  Exchange  Act 
Release  No.  28731  (January  2,  1991).  59  FR  906 
Danuary  9.  1991). 

'  See  Securities  Exchange  Act  Release  No.  39613 
(February  2.  1998),  63  FR  6789  (February  10,  1998). 


that  extended  period,  the  NASD  has 
committed  increased  resources  to 
provide  regulatory  oversight,  client 
coverage,  and  professional  services  to 
listed  companies.  For  example, 
additional  resources  were  committed  to 
fund  regulator}'  costs  associated  with 
the  institution  of  corporate  governance 
requirements  on  The  SmallCap  Market 
in  1997,  Additionally,  Nasdaq  has 
invested  in  many  market  improvements 
such  as  Nasdaq  Online,  the  Nasdaq 
Marketsite.  and  enhancements  to 
Nasdaq.com,  as  well  as  market  quality 
improvements  such  as  decimalization. 
SuperSoes.  and  the  development  of 
SuperMontage  Nasdaq  also  plans  to 
commit  further  resources  to  fund  service 
enhancements  requested  bv  Nasdaq 
companies.  In  particular,  Nasdaq 
proposes  to  create  a  telephone  and 
technology  based  corporate-client 
information  center  to  provide  Nasdaq 
companies  with  a  range  of  integrated 
products  and  ser\'ices  in  a  more 
centralized  and  timely  manner.'* 

The  NASD  proposes  to  increase  Entry 
and  Annual  fees  for  The  Nasdaq 
National  Market,  including  American 
depositan-  Receipts  ("ADRs").  Nasdaq 
National  Market  Entry  fees  would  be 
split  into  two  fee  schedules:  one 
schedule  for  all  U.S.  Issuers  and  foreign 
Issuers  raising  capital  in  conjunction 
with  their  listing  on  Nasdaq;  and 
another  schedule  for  foreign  Issuers  that 
are  not  raising  capital  in  connection 
with  their  listing.  This  second  schedule 
has  somewhat  lower  fees  for  foreign 
listings  under  5  million  shares,  in 
recognition  of  the  fact  that  these  listings 
are  non-capital  raising  and  generally 
represent  secondary'  market  listings.  The 
NASD  will  also  increase  its  existing 
National  Market  Annual  fee  structure. 

The  NASD  proposes  to  increase  Entry 
and  Annual  fees  for  The  Nasdaq 
SmallCap  Market  as  well.  ADRs  on  the 
SmallCap  Market  will  follow  the  same 
fee  schedule  as  domestic  and  foreign 
issues.  Finally,  the  .NASD  intends  to  add 
a  new  fee  schedule  to  the  NASD  Rule 
4500  Series  for  Other  Securities 
qualified  under  NASD  Rule  4420(f). 
Finally,  the  NASD  has  requested  that 
the  new  fees  apply  as  of  lanuary  1.  2002 
in  order  to  be  consistent  with  the 
expectations  of  Nasdaq  listed  companies 
and  to  ease  administration  of  the  fees.** 

(2)  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  witb  the 
provisions  of  sections  15A(b)(5) '"  and 


"  See  .^mendroe^t  No.  1 ,  supra  note  3. 
^See  Amendment  No.  1,  supra  note  3. 
'"ISU.S.C.  78o-3(b)(5). 
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(B) ' '  of  the  Act.  The  proposed  rule 
change  is  consistent  with  section 
15A(b)(5)  '-'  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues. 
fees,  and  other  charges  among  Issuers 
using  the  Nasdaq  system.  The  proposed 
rule  change  is  also  consistent  with 
section  15A(b)(6J ' '  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  does  not  permit  unfair 
discrimination  between  customers, 
Issuers,  brokers  or  dealers.  As  noted 
above,  the  fee  increase  reflects 
additional  costs  that  Nasdaq  incurs  for 
services  provided  to  Issuers. 

B  Self-Rpgulatnn'  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessar>-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulaton,'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  NASD  neither  solicited  nor 
received  written  comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  hmger  period  (i) 
as  the  Commission  may  designate  up  to 
40  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  .Secretary.  Securities 
and  Exchange  ("ominission.  450  Fifth 
Street,  NVV..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


"15  f.SC.  78o-3(b)(b). 
'-■15U.S.C.  78o-3tb)(5). 
'M5  U.S.C.  78o-3(b)(6). 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2001-76  and  should  be 
submitted  by  December  21,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Uqg.  01-29714  Filed  11-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45102:  File  No.  SR-NASO- 
2001-59] 

Self-Rsgulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Fees  for  Historical  Research  Reports 
and  Licensing  the  Redistribution  of 
Information  From  Such  Reports 

November  26,  2001 

On  September  25,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  'Association"),  through  its 
subsidiary.  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  rule  19b-l 
thereunder,-'  a  proposed  rule  change  to 
amend  subsection  (p)  of  NASD  Rule 
7010,  System  Services,  to  modify  the 
fees  charged  for  historical  research 
reports  provided  through  Nasdaq's 
Nasdaq  Trader.com  web  site,  and  to 
establish  a  fee  for  licensing  the 
redistribution  of  information  contained 
in  such  reports. 

The  proposal  was  published  in  the 
Federal  Register  on  October  22,  2001. ^ 
The  Commission  received  no  comments 
on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


'M7GFR200.30-3(a)(12). 
•ISU^.C.  78s(b)(l). 
-'17CIR240.igb-^ 

'  See  S  Bcurilies  Exchange  Act  Release  No.  44940 
lOctober  16.  2001).  66  FR  53462. 


applicable  to  a  national  securities 
association ■*  and.  in  particular,  the 
requirements  of  section  15A  of  the  Act  ■'' 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(5)  and  (6)  of  the  Act.''  Section 
15A(b)(5)  requires  the  equitable 
allocation  of  reasonable  fees  and  charges 
among  members  and  other  users  of 
facilities  operated  or  controlled  bv  a 
national  securities  association.  Section 
15Afb)(6)  requires  rules  that  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  that  are  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-2001- 
59),  be.  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhnrifv." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc    01-29719  Filed  11-29-01;  8:45  am) 
BILUNG  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45095:  File  No.  SR-PHLX- 
2001-68] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Regarding  Notification  of 
Changes  in  Business  Operations  and 
the  Minor  Rule  Violation  Enforcement 
and  Reporting  Plan 

November  21,  2001. 

On  July  19,  2001,  the  Philadelphia 
Stock  Exchange.  Inc.  ( "Phlx  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(  "Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act".)  '  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
adopt  an  Equity  Floor  Procedure  Advice 
and  an  Options  Floor  Procedure  Advice, 
with  fine  schedules  under  the  Phlx's 


■•  In  approving  ttiis  proposed  rule  change,  the 
("ommission  ha.s  considered  the  proposed  rule's 
impact  on  efficiency,  rompelilion.  and  capital 
formation.  15  U.S.C.  78c(n. 

■>  15  U.S.C.  780-3. 

«15  U.S.C.  78o-3(b)(5)  and  (6). 

M5  U.S.C.  78s(b)(2). 

»17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7(CFR240.19b-». 
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minor  rule  violation  enforcement  and 
reporting  plan  ("Plan")  containing  the 
requirements  for  notification  established 
in  Phlx  Rule  610.  Notification  of 
Changes  in  Business  Operations.  On 
September  20.  2001.  the  PhLx  amended 
the  proposal.' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  October  1, 
2001.-'  The  Commission  received  no 
comments  on  the  proposal 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange'"  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act'"  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act "  because  it  will  help  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  promote  just  and 
equitable  principles  of  trade.  The 
Commission  finds  the  proposal  is 
consistent  with  section  6Cb)(6)  of  the 
Act."  because  the  proposal  provides  a 
mechanism  for  the  appropriate 
discipline  for  violations  of  certain  rules 
and  regulations. 

In  addition,  the  Commission  finds  the 
proposal  is  consistent  with  section 
6(b)(7)  of  the  Act ''  because  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  The 
Commission  also  finds  the  proposal  is 
consistent  w^ith  section  6(b)(8)  of  the 
Act.i"  in  that  it  furthers  the  statutor\- 
goal  of  providing  a  fair  procedure  for 
disciplining  the  Phlx's  members  and 
associated  persons.  Finally,  the 
Commission  finds  the  proposal  is 
consistent  with  Securities  Exchange  Act 
Rule  19d-l  (c)(2)  11  that  governs  minor 
rule  violation  plans. 

In  approving  this  proposal,  the 
Commission  in  no  way  minimizes  the 
importance  of  compliance  with  these 
rules,  and  all  other  rules  subject  to  the 
imposition  of  fines  under  the  Plan.  The 
Commission  believes  that  the  violation 
of  any  self-regulatory  organization's 


^  The  amendment  completely  replaced  and 
superseded  the  original  proposal. 

*  See  Securities  Exchange  .^rt  Release  No.  44844 
(September  25   20011.  66  FR  49994 

*  in  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fl. 

6  15  U.S.C.  78f. 
'15  U.S.C.  78f[b)(5). 
•15  use  78f(b)(6). 
•15  use.  78f(b)(7). 
•0  15  U.S.C.  78f(b)(8). 
>'17CFR240  19d-l(c)(2). 


rules,  as  well  as  Commission  rules,  is  a 
serious  matter.  However,  in  an  effort  to 
pro\ide  the  Exchange  with  greater 
flexibility  in  addressing  certain 
violations,  the  Plan  provides  a 
reasonable  means  to  address  rule 
violations  that  do  not  rise  to  the  level  of 
requiring  formal  disciplinan' 
proceedings  The  Commission  expects 
that  the  PhLx  will  continue  to  conduct 
surveillance  with  due  diligence,  and 
malce  a  determination  based  on  its 
findings  whether  fines  of  more  or  less 
than  the  recommended  amount  are 
appropriate  for  violations  of  rules  under 
the  Plan,  on  a  case  by  case  basis,  or  if 
a  violation  requires  formal  disciplinar\ 
action. 

It  IS  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-PHLX-2001- 
68),  as  amended,  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.' ' 

Margaret  H.  McFarland, 

Deputy  Secretary 

iFR  Doc.  01-29715  Filed  11-2&-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45093;  File  No.  SR-Phlx- 
2001-99] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Excfiange,  Inc.  To 
Conform  Rule  2001(bK2Kvlil)  to  the 
Seventeenth  Aniendment  of  tf>e 
Intermarfcet  Trading  System  Plan 

November  21,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  herebv  given  that  on  October 
30,  2001,  the  Philadelphia  Stock 
Exchange.  Inc.  ('Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx  The 
Exchange  filed  this  proposal  under 
section  19(b)(3)tA)  of  the  Act.'  and  Rule 
19b— 4(f)(6)  thereunder,''  which  renders 


the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
subsection  (i))(2)(viii)  of  Exchange  Rule 
2001  (Intermarket  Trading  System)  to 
provide  for  a  30-second  commitment 
period  to  trade  for  orders  received 
through  the  Intermarket  Trading  Svstem 
("ITS"),  consistent  with  the  17th 
Amendment  to  the  Intermarket  Trading 
System  Plan  ("ITS  Plan"  or  "Plan").s 
The  text  of  the  proposal  is  below 
.Additions  are  in  italics:  deletions  are  in 
brackets. 

Rule  2001.  Intermarket  Trading  System 

(a)  Unchanged 

(b)  Provisions  of  the  Plan-Bv 
subscribing  to  and  submitting  the  ITS 
Plan  fnr  filing  with  the  Securities  and 
Exchange  Commission,  the  Exchange 
has  agreed  to  comply  to  the  best  of  its 
ability,  and.  absent  reasonable 
justification  or  excuse,  tn  enforce 
compliance  by  its  members,  with  the 
provisions  of  the  ITS  Plan.  In  this 
connection,  the  following  shall  apply: 

Intermarket  Trading  System  ("ITS") 

(1)  Unchanged 

12)  .\n\  ■rommitment  to  trade", 
which  IS  transmitted  by  a  member  to 
another  participating  market  center 
through  ITS.  shall  be  firm  and 
irTe\ocable  for  the  period  of  time 
following  transmission  as  is  chosen  bv 
the  sender  of  the  commitment  All  such 
commitments  to  trade  shall,  at  a 
minimum: 

(iHvii)  Unchanged 

(viii)  specify  the  time  period  during 
which  the  commitment  shall  be 
irrevocable,  but  if  the  time  period  is  not 
specified  m  the  commitment,  the  longer 
of  the  [two]  three  options  available 
under  the  Plan  shall  be  assumed  by  ITS 

(3)-(6)  Unchanged 


'M5  use  78s(b)(2). 

"17  CFR  200  30-3(a)(12). 

>  15  use  78s(b)(l). 

2  17CFR240  19b-4 

'15  use  78s(b)(3)(A) 

*CFR  240  19b-4(f)(6)  The  Phlx  requested  that  the 
Commission  waive  the  30-day  operative  delay  The 
Phlx  provided  the  Commission  with  notice  of  its 


intention  to  file  this  proposal  on  Septemt>er  20. 
2001. 

*  See  Securities  Exchange  Act  Release  No  44903 
(Octobers.  20011.  66  FR  52159  (October  12.  2001) 
( "ITS  Plan  Amendment  No  17  )  The  PFS  is  a 
National  Market  System  plan,  which  was  designed 
to  facilitate  intermarket  trading  in  exchange-listed 
equity  securities  twsed  on  current  quotation 
information  emanating  from  the  linked  markets.  See 
Securities  Exchange  Act  Release  No   18536  (March 
4.  1982).  47  FR  10658  (March  11.  1982)  (noticing 
the  restated  ITS  Plan)  and  Securities  Exchange  Act 
Release  No    19456  (ianuary  27.  1983)  48  FR  4938 
(February  3.  1983)  (adopting  the  restated  ITS  Plan). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

.4,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  conform  Phlx  Rule 
2001(b)(2){vui)  to  ITS  Plan  Amendment 
No  17  fi 

Presently.  Phlx  Rule  2001  provides 
that  a  commitment  to  trade  shall,  at  a 
minimum,  specifv'  the  length  of  the 
period  in  which  that  commitment  is 
irrevocable,  and  if  such  information  is 
not  specified,  the  lesser  of  the  two 
options  available  would  apply.  The  two 
time-periods  available  currently  are  one 
and  two  minutes. 

Among  other  things,  ITS  Plan 
Amendment  No.  17  provides  for  the 
addition  of  a  third  option — a  30-second 
commitment  period."  The  30-second 
option  would  be  available,  once 
installed  by  the  Securities  Industry 
Automation  Corporation  ("SLAC")  and 
implemented  by  the  Exchange,  on  a  six- 
month  pilot  basis.'' 

Accordingly,  the  Exchange  proposes 
to  amend  Phlx  Rule  2001,  which 
provides  for  trading  through  ITS,  by 
replacing  the  current  language  in 
subsection  (b)(2)(viii),  which  states  that 
there  are  "two"  irrevocable  time-period 
options,  with  the  word  "three,"  thereby 
mirroring  ITS  Plan  Amendment  No.  17. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,''  in  general,  and 
furthers  the  objectives  of  section 
6rb){5).'"  in  particular,  because  it  should 
promote  just  and  equitable  principles  of 


"  Stv  supra  note  5. 

'  See  ITS  Plan  Amendment  No  17,  supra  note  5 

•The  Exchange  will  implement  the  six-month 
pilot  on  November  30,  2001    See  telephone 
conversation  between  Edith  Hallahan.  Deputy 
General  Counsel,  Phlx.  and  Jennifer  Lewis, 
Attorney,  Division  of  Market  Regulation, 
Commission,  on  November  16,  2001. 

MS  use  78f(b|. 

">15U.S.C.  78f(b|(5). 


trade,  facilitate  transactions  in 
securities,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comimission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at 
lea,st  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or 
such  shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act ' '  and  Rule  19b- 
4(0(6)12  thereunder 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Phlx  seeks  to  have  the  proposed  rule 
change  become  operative  immediately. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative  as  of 
October  30,  2001. '^ 


"15  U.S.C.  78s(b)(3)(A). 

'2  17CFR240.19b-4(n(6). 

'^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78«(f). 


At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarilv  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consisten  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-99  and  should  be 
submitted  by  December  21,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  1* 

Margaret  H.  NfcFarland, 
Deputy  Secretary 
[FR  Doc.  01-29716  Filed  11-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45086:  File  No.  SR-Ptilx- 
2001-96] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Options 
Maintenance  Standards 

November  19,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


><  17  CFR  200.3O-3(a)(12). 


Federal  Register/ Vol.  66,  No.  231 /Friday.  November  ,30.  2001 /Notices 


59833 


("Act"),'  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  on  October 
18,  2001,  the  Philadelphia  Stock 
Exchange.  Inc.  ("Exchange"  or  "Phlx") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
November  19.  2001 .  the  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  *  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  1010.  which  governs  the  delisting 
of  options  classes  on  underlying  equitv 
securities  ("Delisting  Criteria  Rule"  or 
"Phlx  Rule  1010"). 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  Phlx  and 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Phlx  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


•  15  U.S.C.  78s(bKl). 

2  17CFR240.19b--t. 

^  See  letter  from  John  Dayton,  Assistant  Secretary 
&  Counsel,  Phlx,  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  (Ajmmission.  dated  November  16. 
2001  ("Amendment  No.  1")  In  Amendment  No.  1, 
the  Phlx  clarified  in  Commentary  .01.  subparagraph 
4,  and  Commentary  .02  to  Phlx  Rule  1010  that  it 
will  look  to  the  primary  market  in  which  the 
underlying  security  trades  in  determining  whether 
the  underlying  security  satisfies  the  price 
requirements  for  adding  additional  series  of  options 
contracts.  The  Phlx  also  requested  approval  for  the 
instant  proposed  rule  change  to  be  reclassified  as 
filed  under  section  19(b)|3l(A).  15  U.S.C. 
78s(b)(3)(Al.  and  Rule  I9l)-4(f)(6)  thereunder.  17 
CFR  240.19b-4(f)(6)  Lastly,  the  Phlx  requested  the 
original  proposal  on  October  18.  2001.  be 
considered  the  pre-filing  notice  required  pursuant 
to  Rule  19b-l(f)(ti).  17  CFR  240  19b-4(fl(6). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  proposed  rule 
change,  as  amended,  is  to  amend  the 
Delisting  Criteria  Rule.  The  Exchange's 
Delisting  Criteria  Rule  currently 
provides  that  the  Exchange  mav  not  list 
additional  series  on  an  option  class  if 
the  underlying  security  has  not  closed 
above  S5  for  the  majority  of  business 
days  during  the  preceding  six  calendar 
months  as  measured  by  the  highest 
closing  price  reported  in  any  market  in 
which  the  underlying  security  traded 
("S5  guideline").-'  The  Delisting  Criteria 
Rule  provides  limited  exceptions  to  the 
S5  guideline  such  that  series  may  be 
added  even  when  the  underlying 
security  did  not  satisf\'  the  S5  guideline 
if  the  underlying  security  met  either  a 
separate  $3  guideline  or  a  separate  $4 
guideline. 

Change  in  Guideline  Price.  The 
Exchange  is  proposing  to  amend  its 
Delisting  Criteria  Rule  in  a  few  respects. 
First,  the  Exchange  is  amending  the 
Delisting  Criteria  Rule  by  changing  the 
guideline  price  (set  for  in  Commentary- 
.01  to  Phlx  Rule  1010)  used  to 
determine  whether  an  underlying 
security  previously  approved  for 
Exchange  options  transactions  no  longer 
meets  the  requirements  for  the 
continuance  of  approval  The  Exchange 
proposes  to  reduce  the  guideline  price 
used  to  make  this  determination  from  S5 
to  S3  in  the  primary  market.  ^  In 
addition,  the  Exchange  proposes  to 
eliminate  the  requirement  for  the . 
Exchange  to  determine  the  guideline 
price  by  looking  at  whether  the  security 
closed  above  that  price  for  a  majority  of 
the  business  days  during  the  preceding 
six  calendar  months.  Instead,  the 
Exchange  proposes  to  determine 
whether  the  underlying  security  closed 
above  that  price  in  the  primary-  market 
in  which  it  is  traded  {i.e..  no  proposed 
to  be  S3)  on  the  previous  trading  day. 
The  Exchange  is  not  otherwise 
proposing  to  amend  the  other  criteria 
used  to  determine  whether  a  class  of 
options  meets  the  requirements  for  the 
continuance  of  approval  (such  as.  the 
number  of  shares  that  must  be  held  bv 


■•  Other  factors  also  must  be  met  for  the  Exchange 
to  add  additional  series  in  a  class  as  descrilied  in 
Commentary  .01  to  Phlx  Rule  1010. 

5  If  the  underlymg  security  does  not  meet  the 
guideline  price,  the  Exchange  will  not  open 
additional  series  of  options  of  that  class  and  mav 
take  other  actions,  such  as  prohibiting  opening 
purchase  transactions  in  series  of  options  of  thai 
class  previously  opened. 


non-insiders,  number  of  holders,  and 

trading  volume). 

Intra-Day  Additions  of  Series.  The 
Exchange  proposes  to  amend 
Commentan.-  02  to  Phlx  Rule  1010  by 
reducing  from  S5  to  S3  the  price  above 
which  the  underlying  security  must  be 
traded  in  the  primary  market  before  the 
Exchange  may  add  additional  series  of 
options  inlra-day  This  means  if  the 
Exchange  is  adding  a  series  intra-day, 
the  underlying  security  must  have 
closed  above  S3  the  previous  dav  in  the 
primary  market  (in  (jrder  to  meet  the 
requirement  of  Commentary  .01(4)  to 
Phlx  Rule  1010)  and  mu.st  be  at  S3  or 
above  the  primary  market  at  the  time  the 
new  series  is  added  lin  order  to  meet  the 
requirement  of  Commentar\-  .02  to  PhLx 
Rule  1010). 

Elimination  of  Commentary  .05  to 
Phlx  Rule  KJlO.  The  Exchange  also  is 
proposing  to  eliminate  Commentary  .05 
of  the  Delisting  Criteria  Rule, 
Commentary  .05  to  Phlx  Rule  1010  sets 
forth  guidelines  fur  adding  classes 
notwithstanding  that  the  price  of  the 
underlying  security  does  not  meet  the 
S5  guideline  currently  set  forth  in 
Commentar>-  01.  to  Phlx  Rule  1010. 
Notwithstanding  the  S5  guideline. 
Commentary  .01  to  Phlx  Rule  1010 
currently  provides  that  the  Exchange 
may  add  series  if  (1)  the  closing  price 
of  the  underlying  security  was  over  S3 
for  a  majority  of  the  days  during  the  six 
calendar  month  period  preceding  the 
addition,  and  (2)  the  closing  price  of  the 
underlying  security  must  be  S4  for  a 
majority  of  the  days  during  a  subsequent 
six  calendar  month  period.  Because  the 
Exchange  is  proposing  to  change  the 
initial  guideline  from  S5  to  S3, 
Commentary  05  to  Phlx  Rule  1010  is  no 
longer  needed. 

Reasons  for  Change  to  Delisting 
Criteria.  The  Phlx  represents  that  when 
many  of  the  delisting  criteria  were  first 
implemented,  the  listed  options  market 
was  in  its  infancy  Now  more  than 
twenty-five  yeas  after  the  Phlx  first 
started  trading  listed  options,  the  Phlx 
asserts  that  the  listed  options  market  is 
a  mature  market  with  sophisticated 
investors.  The  Exchange  does  not 
believe  that  the  S5  guideline  is 
necessary  to  accomplish  its  presumed 
intended  purpose;  i.e  .  to  prevent  the 
proliferation  of  option  classes  on 
underlying  securities  that  lack  liquidity 
needed  to  maintain  fair  and  orderly 
markets.''  The  Exchange  believes  that  it 
should  allow  the  desires  of  the 
Exchange's  customers  and  the  workings 
of  the  marketplace  to  determine  the 


''  See  Securities  Exchange  Act  Release  No.  33257 
(November  30.  1993).  58  FR  64416  (December  7. 
1993). 
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securities  on  which  the  Exchange  will 
list  options.^  The  Exchange  believes  its 
own  business  considerations  should 
ensure  that  the  Exchange  does  not  list 
inappropriate  classes  of  options.  In 
determining  to  list  any  number  of  new 
option  series  under  the  proposed  less 
restrictive  standard,  the  Exchange 
represents  that  it  must  ensure  that  its 
own  systems  and  those  of  Options  Price 
Reporting  Authority  can  handle  any 
increased  capacity  requirements. 

The  Exchange  represents  that  another 
reason  for  the  proposal  is  that  the 
current  ride  can  be  subject  to  differing 
interpretations.  The  Exchange  notes  that 
the  options  exchanges  believe  differing 
interpretations  have  occurred.  The 
Exchange  believes  that  the  proposal  is 
more  clear  because  it  reduces  the 
standards  to  only  one  price  guideline 
and  checks  that  guideline  the  previous 
day  or  intra-day.  instead  of  over  the 
previous  six  months. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
current  proposal  should  allow  the 
Exchange  to  provide  investors  with 
those  options  that  are  most  useful  and 
demanded  by  them  without  sacrificing 
investor  protection.  As  such,  the 
Exchange  believes  the  proposed  rule 
change,  as  amended,  is  consistent  with 
section  6  of  the  .\ct.'*  in  general,  and 
with  section  fi(bK.5)  of  the  Act,''  in 
particular,  because  it  should  promote 
just  and  equitable  principles  of  trade, 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Rpgulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended. 
will  impose  any  inappropriate  burden 
on  competition. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  (Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended:  (1)  Does  not 
significantly  affect  the  protection  of 


'Of  course,  the  rule  still  provides  that  the 
security  underlying  the  option  must  be  listed  on  a 
national  se<:urities  exchange  or  Nasdaq. 

•15  i;.S.C  78f. 

»15U.S.C.  78f[b)(5). 


investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  the  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,'"  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change, 
as  amended,  has  become  effective 
pursuant  to  section  19(b)(3KA)  of  the 
Act ' '  and  Rule  19b-4(0(6)  '^ 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  fding.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Phlx  seeks  to  have  the  proposed  rule 
change,  as  amended,  become  operative 
immediately.  The  Commission, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  has 
determined  to  make  the  proposed  rule 
change,  as  amended,  operative  as  of 
November  20.  2001."  The  Commission 
notes  that  the  proposed  rule  change,  as 
amended,  is  substantially  similar  in  all 
material  respects  to  the  rule  of  another 
exchange  that  the  Commission  has 
already  noticed  for  public  comment  and 
approved  '•'  and,  therefore,  the  proposed 
rule  change  raises  no  new  issues  of 
regulatory  concern. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.'^ 


^''See  fupra  note  3. 

"  15  U(.S.C.  78s(b)(3)(A). 

'M7CFR240.19b-4(f)(6). 

' '  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'■•  Sep  Securities  Exchange  Act  Release  No.  44964 
(October  19.  2001),  66  FR  54559  (October  29.  2001) 
(order  approving  File  No.  SR-CBOE-2001-29). 

'»See  lection  19(b)(3)(C)  of  the  Act,  15  U.S.C. 
78(b)(3)(<:). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N\V..  Washington.  DC  20549- 
0609,  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PhLx-2001-96  and  should  be 
submitted  by  December  21,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,"' 

Margaret  H.  McFariand, 
Deputy  Secretarw 

(FR  Uoc   01-29717  Filed  11-29-01:8:45  am) 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45090;  file  No.  SR-Phlx- 
2001-100 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  Philadelphia 
Stock  Exchange,  Inc.  To  Extend  its 
Pilot  Program  To  Disengage  Its 
Automatic  Execution  System  ("AUTO- 
X")  for  a  Period  of  Thirty  Seconds 
After  the  Number  of  Contracts 
Automatically  Executed  in  a  Given 
Option  Meets  the  AUTO-X  Minimum 
Guarantee  for  That  Option 

November  21,  2001 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act").'  and  rule  19b— 4  thereunder, ^ 
notice  is  herebv  given  that  on  October 
30,  2001,  the  Philadelphia  Stock 


">17CFR  200  30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  bv  the  Exchange. 
On  November  8.  200l".  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change, '  On  November  19.  2001 .  the 
Phlx  filed  .Amendment  No.  2  to  the 
proposed  rule  change."  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 
and  to  approve  the  proposal,  as 
amended,  on  an  accelerated  basis,  for  an 
additional  six-month  pilot,  expiring  on 
May  31,  2002. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend,  for  an 
additional  six  months.  it.s  pilot  program 
effecting  a  systems  change  to  AUTO-X, 
the  automatic  execution  feature  of  the 
Exchange's  Automated  Options  Market 
System  ("AUTOM"),^  that  would 
disengage  AUTO-X  for  a  period  of  thirty 
seconds  after  the  number  of  contracts 
automatically  executed  in  a  given 
option  meets  the  AUTO-X  minimum 
guarantee  for  that  option.  The  pilot 
program  was  originally  approved  on  a 
six-month  basis  for  a  limited  number  of 
eligible  options.^  and  subsequently 
extended  for  an  additional  six-month 


'  See  Letter  from  Richard  S.  Rudolph.  Counsel, 
Phlx,  to  Nancy  |.  Sanow.  Assistant  Director 
Division  of  Market  Regulation  ("Pivision"), 
Commission,  dated  November  7.  2001 
("Amendment  No.  1")  In  .Amendment  No  1.  the 
Phlx  amended  its  proposal  by  deleting  a  paragraph 
inadvertently  placed  in  its  original  filing.  The  PhLx 
also  clarified  that  it  was  taking  steps  to  address  the 
possibility  of  re-engaging  ALUO-X  prior  to  thirty 
seconds  if  the  specialist  revises  its  quote  before 
thirty  seconds. 

■•  See  Letter  from  Richard  S.  Rudolph.  Counsel. 
Phlx.  to  Nancy  J.  Sanow,  Assistant  Director, 
Division.  Commission,  dated  November  16.  2001 
("Amendment  No.  2").  In  Amendment  No.  2.  the 
Phlx  confirmed  that  it  has  completed  all  actions 
required  to  be  taken  under  its  by-laws  and  rules. 
The  Phlxs  Executive  Committee,  pursuant  to 
delegated  authority,  approved  the  proposed  rule 
change  for  filing  with  the  Commission  on 
November  13.  2001. 

^  .M  'TOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor  Orders  delivered  through  AlFTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AL'TOMs  automatic  execution  feature,  ALTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  .MTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  ALJTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange's  trading  floor. 

*  See  Securities  Exchange  Act  Release  No.  43652 
(December  1.  2000).  65  FR  77059  (December  8. 
2000)  (SR-Phlx-00-96)  (Initial  Pilot  Program"). 


period."  Recently,  the  number  of 
options  eligible  for  the  pilot  was 
expanded  to  include  all  Phlx-traded 
options."  The  current  pilot  is  scheduled 
to  expire  on  November  30,  2001. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulaton,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PhLx  proposes  to  exiend  the  pilot 
program  for  an  additional  six-month 
period.  On  December  1.  2000.  the  Initial 
Pilot  Program  became  effective,"  The 
pilot  program  was  then  extended  for  an 
additional  six  months  and  is  currently 
scheduled  to  end  on  November  30. 
2001^"  The  pilot  program  includes  the 
following  features: 

•  Once  an  automatic  execution  occurs 
in  an  option  via  AUTO-X.  the  system 
would  begin  a  "counting"  program, 
which  would  count  the  number  of 
contracts  executed  automatically  for 
that  option,  up  to  the  AUTO-X  ' 
guarantee,  regardless  of  the  number  of 
executions 

•  When  the  number  of  contracts 
executed  automatically  for  that  option 
meets  the  .M'T(3-X  guarantee  within  a 
fifteen  second  time  frame,  the  system 
would  cease  to  automatically  execute 
for  that  option,  and  would  drop  all 
AUTO-X  eligible  orders  in  that  option 
for  manual  handling  by  the  specialist  for 
a  period  of  thirty  seconds  to  enable  the 
specialist  to  refresh  quotes  in  that 
option." 


'  See  Securities  Exchange  Act  Release  No,  44362 
(Mav  29,  2001),  66  FR  30037  (June  4.  2001)  (SR- 
Phlx-2001-56). 

'See  Securities  Exchange  Act  Release  No.  44760 
(August  31.  2001).  66  FR  47253  (September  11, 
2001)  (SR-Phlx-2001-79). 

*  See  supra  note  6. 

^°  See  supra  note  7, 

"  Any  orders  delivered  in  excess  of  the  minimum 
ALTO-X  guarantee  will  be  executed  to  the 
guaranteed  amount  and  the  excess  will  be  dropped 
to  the  specialist  for  manual  execution.  See  Initial 
Pilot  Program,  supro  note  6, 


•  Upon  the  expiration  of  thirty 
seconds,  automatic  executions  would 
resume  and  the  "counting"  program 
would  be  set  to  zero  and  begin  counting 
the  number  of  contracts  executed 
automatically  within  a  fifteen  second 
time  frame  again,  up  to  the  AUTO-X 
guarantee. 

•  Again,  when  the  number  of 
contracts  automatically  executed  meets 
the  AUT(3-X  guarantee  within  a  fifteen 
second  time  frame,  the  system  would 
drop  all  subsequent  AUTO-X  eligible 
orders  for  manual  handling  by  the 
specialist  for  a  period  of  thirty  seconds. 

A  significant  purpose  of  this  pilot 
program  is  to  enable  the  Exchange  to 
move  towards  the  dissemination  of 
options  quotations  with  size.'-^  The 
"counting"  feature  of  the  pilot  program 
functions  to  disengage  ALTO-X  for  a 
period  of  thirty  seconds  in  a  given 
option  once  the  number  of  contracts 
automatically  executed  meets  the 
.AUTO-X  guarantee  for  that  option 
within  a  fifteen-second  time  frame.  A 
similar  "counting"  mechanism  is 
expected  to  be  utilized  upon  the 
implementation  of  the  systems 
necessary  for  the  dissemination  of 
options  quotations  with  size.  Thus,  the 
proposed  extension  of  the  pilot  program 
should  allow  the  Exchange  to  continue 
its  efforts  in  the  process  of  moving 
towards  the  implementation  of 
quotations  with  size. 

The  Exchange  believes  that  an 
extension  of  the  pilot  program  would 
enable  specialists  to  continue  to  provide 
fair  and  orderly  markets  during  peak 
market  activity  by  manually  executing 
orders  at  correct  market  prices  and 
refreshing  quotations  to  reflect  market 
demand. 

In  acl^ition.  the  Exchange  recognizes 
that  the  Commission  has  inquired  into 
the  possibility  of  re-engaging  AUTO-X 
in  less  than  thirty  seconds  once  the 
specialist  revises  the  quote.  The 
Exchange's  Financial  .Automation. 
Legal,  and  Regulator)'  staff  have  begun 
to  review  the  issue,  specifically  as  to 
whether  it  is  feasible  to  re-engage 
AUTO-X  for  an  entire  issue  based  upon 


'  •  Currently,  the  size  of  any  disseminated  bid  or 
offer  by  the  Exchange  is  equal  to  the  ALTO-X 
guarantee  for  the  quoted  option,  except  that  the 
disseminated  size  of  bids  and  offers  of  limit  orders 
on  the  book  is  ten  contracts  and  is  firm  regardless 
of  the  actual  size  of  such  orders.  See  Exchange 
Options  Floor  Procedure  Advice  F-7  The  Exchange 
has  established  this  rule  setting  forth  the  size  for 
which  its  quote*  are  firm,  and  periodically 
publishes  that  size  in  accordance  with  recently 
amended  Rule  llAcl-1  under  the  Act  (the  "Qunte 
Rule").  See  Securities  Exchange  Act  Release  No, 
44145  (April  2,  2001).  66  FR  18662  (April  10.  20011 
(SR-Phlx-01-37),  The  pilot  program  is  designed,  in 
part,  to  enable  the  Exchange  to  roll  out  the  system 
designed  to  decrement  the  disseminated  size  of 
Exchange  quotes  once  such  system  is  deployed. 
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the  revision  of  a  quotation  in  one  single 


series. ' 


2.  Statutory  Basis 


The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '■'  in  general,  and 
with  Section  6(b)(5)  in  particular.'^  in 
that  it  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  protect 
investors  and  the  public  interest  and 
promote  just  and  equitable  principles  of 
trade  by  enabling  Exchange  specialists 
to  maintain  fair  and  orderly  markets 
during  periods  of  peak  market  activity, 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  or 
solicit  any  written  comments  on  the 
proposed  rule  change. 

lU.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 


'  '  I  nder  Phlx  s  current  pilot  program,  AUTO-X 
IS  programmed  to  re-engage  after  thirty  seconds 
regardless  of  whether  the  specialist  has  updated  its 
quote  prior  to  that  period  of  time  Division  staff 
have  informed  the  Phlx  that  it  would  not  grant  the 
pilot  program  permanent  approval  unless  the  Phlx 
addresses  this  issue 

"25  U.S.C.  78f. 

'MS  U.S.C.  78f(b)(5). 


SR-Phlx-2001-100  and  should  be 
submitted  by  December  21,  2001. 

rV'.  Commission's  Finding  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange "^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  secin-ities 
system,  and  protect  investors  and  the 
public  interest.'^  The  Commission 
believes  that  an  extension  of  the  pilot 
program  for  an  additional  six  months 
should  help  the  Exchange  to  prepare  for 
disseminating  options  quotes  with  size. 
In  addition,the  Commission  believes 
that  the  proposal  may  assist  specialists 
in  maintaining  fair  and  orderly  markets 
during  periods  of  peak  market  activity. 

The  Commission  recognizes  that 
during  the  last  six-month  extension  of 
the  pilot  program,  the  Phlx  has  received 
no  complaints  from  customers,  floor 
traders,  or  member  firms.  The  Exchange 
noted  that  Phlx  Rule  1080(c)  provides 
the  Phbcs  Options  Committee  discretion 
to  restrict  the  use  of  AUTO-X  in  any 
options  series.  The  Exchange  also 
clarified  that  orders  would  not  be 
executed  at  an  inferior  price  simply 
because  they  are  routed  to  the  specialist 
for  manual  handling;  the  orders  would 
be  handled  in  a  manner  consistent  with 
the  Exchange's  rules  on  priority,  parity, 
and  precedence  and  in  compliance  with 
SEC's  Quote  Rule  and  Phlx  Rule  1082 
("Firm  quotations").  In  addition,  the 
Commission  notes  that  the  Exchange  is 
attempting  to  address  its  concern 
regarding  the  feasibility  of  re-engaging 
AUTO-X  for  a  particular  issue  prior  to 
thirty  seconds  if  the  quote  has  been 
revised  by  the  specialist  before  that  time 
period.'"  Consequently,  the 
Commission  believes  that  extending  the 
pilot  program  for  an  additional  six 
months  should  enable  the  Phlx  to 
further  evaluate  the  effect  of  disengaging 
ALTO-X  under  certain  circumstances. 

The  Commission  notes  that  the 
Exchange  has  represented  that  it  will 
continue  to  evaluate  the  pilot  program 


by  reviewing  specialists'  performance, 
and  by  monitoring  any  complaints 
relating  to  the  pilot  program.''' 
Furthermore,  the  Commission  notes  that 
the  Exchange  has  represented  that  it 
will  continue  to  post  on  its  website  a  list 
of  options  included  in  the  pilot 
program,  as  well  as  issue  a  circular  to 
this  effect  to  members,  member 
organizations,  participants,  and 
participant  organizations  explaining  the 
pilot  program  and  the  circumstances  in 
which  the  AUTO-X  system  will  not  be 
available  for  customer  orders. 2° 

Finally,  the  Commission  finds  good 
cause,  pursuant  to  section  19(b)(2)  of  the 
Act, 21  for  approving  the  proposed  rule 
change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  the  Federal 
Register.  The  Commission  believes  that 
granting  accelerated  approval  to  extend 
the  pilot  program  for  an  additional  six 
months  will  allow  Phlx  to  continue, 
without  interruption,  the  existing 
operation  of  its  AUTO-X  system. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-Phlx-2001- 
100),  as  amended,  is  hereby  approved 
on  an  accelerated  basis,  as  a  six-month 
pilot,  scheduled  to  expire  on  May  31, 
2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^-' 

Margaret  H.  McFarland, 
Deputy  Secrefa/y. 
[FR  Doc.  01-29718  Filed  11-29-01;  8:45  am] 

BILUNC  CODE  8010-01-M 


TRADE  AND  DEVELOPMENT  AGENCY 

SES  Performance  Review  Board 

AGENCY:  Trade  and  Development 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  Trade 
and  Development  Agency's  Performance 
Review  Board. 


"*  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  78f|b)(5). 

'■See  stupra  note  13. 


'"Telephone  conversation  between  Richard  S. 
Rudolph.  Counsel.  Phlx,  and  Sapna  C.  Patel. 
Attorney.  Division.  Commission,  on  November  16. 
2001. 

'"Id  Phlx  also  represented  that  it  would  include 
language  in  its  circular  clarif\ing  that  AliRO-X  will 
not  be  re-engaged  until  the  expiration  of  the  thirty 
second  period,  even  after  a  quote  is  revised. 
Telephone  conversation  between  Richard  S. 
Rudolph.  Counsel,  Phlx.  and  Sapna  C.  Patel, 
Attorney.  Division.  Commission,  on  November  16, 
2001. 

2' 15  U.S.C.  78s(b)(2). 

"W. 

"17CFR200.30-3(a)(12). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Larry  P.  Bevan.  Assistant  Director  for 
Management,  Trade  and  Development 
Agency.  1621  N.  Kent  Street.  Arlington. 
VA  22209-2131  (70.3)  875-4357. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5).  U.S.C.  requires 
each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  one  or 
more  SES  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  nf  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  have  been  selected  as 
acting  members  of  the  Performance 
Review  Board  of  the  Trade  and 
Development  Agency:  Duff  Gillespie, 
Deputy  Assistant  Administrator.  Center 
for  Population.  Health  and  Nutrition. 
Bureau  for  Global  Programs,  Field 
Support  and  Research,  U.S.  Agency  for 
International  Development;  Franklin 
Moore,  Deputy  Assistant  Administrator. 
Office  of  Microenterprise  Development, 
Center  for  Economic  Growth  and 
Agricultural  Development,  U.S.  Agency 
for  International  Development;  and 
Sandy  Owens,  Deputy  Chief  Financial 
Officer,  Office  of  Financial 
Management,  U.S.  Agency  for 
International  Development. 

Dated:  November  27,  2001. 
Larry  P.  Bevan. 

Assistant  Director  for  Management. 
IFR  Dof    ni-29734  Filed  11-29-01:  8:45  am] 

BILLING  CODE  8040-01 -M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  a  New  System  of  Records 
and  Request  for  Public  Comment 
Pursuant  to  Privacy  Act  of  1974 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

summary:  Pursuant  to  the  Privacy  Act  of 
1974.  5  use.  552{a)(e)(4),  the  Office  of 
the  United  States  Trade  Representative 
(USTR)  is  required  to  publish  notice  in 
the  Federal  Register  upon  the 
establishment  of  a  system  of  records  on 
identifiable  individuals  maintained  by 
the  USTR  and  to  provide  opportunity  to 
comment.  USTR  has  established  a  new- 
system  of  records  maintaining 
information  submitted  by  individuals 
who  are  interested  in  serving  on  dispute 
settlement  panels  under  certain  trade 


agreements  and  seeks  comments  on  the 
"routine  uses"  of  this  information. 

DATES:  Comments  should  be  submitted 
by  December  31.  2001. 

ADDRESSES:  Comments  should  be  sent 
to:  Attn:  Ms.  Svbia  Harrison,  FOIA 
Officer.  Office  of  the  US  Trade 
Representative.  600  17th  Street,  NW., 
Washington.  DC  20508.  Due  to  the 
recent  disruption  of  mail  to  federal 
agencies  in  Washington,  DC. 
commentors  may  also  submit  their 
comments  by  fax:  (202)  395-3639.  or  by 
e-mail:  boverton@ustr.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sybia  Harrison.  FOIA  Officer,  (202) 

395-3419 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  international  trade 
agreements,  the  Office  of  the  U.S.  Trade 
Representative  has  established  a  svstem 
of  records  which  maintains  information 
by  name  on  the  qualifications  of 
individuals  who  have  responded  to 
public  solicitations  and  have  indicated 
their  interest  in  ser\'ing  on  a  panel  to 
resolve  trade  disputes.  Specifically. 
Annex  1901.2  of  the  North  American 
Free  Trade  Agreement  (NAFTA)  and 
section  123(h)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19'U.S.C. 
3533(b))  make  provision  for  USTR  to 
maintain  rosters  of  individuals 
interested  in  ser\ing  on  such  panels.  On 
a  periodic  basis.  USTR  seeks 
applications  through  notice  in  the 
Federal  Register  from  individuals  for 
consideration  as  potential  panelists. 
Solicitation  of  panelists  under  the 
URAA,  was  last  made  on  November  9, 
1999.64  FR  61173.  Solicitation  of 
panelists  under  the  NAFTA  is  being 
done  concurrently  with  the  publication 
of  this  notice.  A  specific  notice  seeking 
applications  appeared  on  November  16. 
2001,  66  FR  57767, 

Notice  of  this  systems  of  record,  as 
required  by  5  U.S.C.  552a(r).  is  being 
transmitted  to  Congress  and  the  report 
required  by  Office  of  Management  and 
Budget  Circular  A-130  has  been 
submitted  to  the  Administrator.  Office 
of  Information  and  Regulatory  Affairs. 

The  notice  for  this  USTR  system  is  set 
forth  as  an  annex  to  this  notice. 

Public  Comment  on  "Routine  Uses" 

Written  comments  concerning  the 
"routine  uses"  sections  of  the  above 
USTR  system  of  records  notice  is 
invited  from  interested  persons 
pursuant  to  5  U.S.C.  552a(e)(ll). 
Comments  may  be  presented  in  writing 


to  the  Office  of  the  United  States  Trade 
Representative  as  indicated  above. 

|ohn  Hopkins, 

At-rtistant  U.S.  Trade  Representative  for 
Administration. 

Annex 

USTR-6 

SYSTEM  NAME: 

Dispute  Settlement  Panelists  Roster. 

SYSTEM  location: 

Office  of  the  General  Counsel.  Office 
of  the  United  States  Trade 
Representative,  600  17th  Street,  NW.. 
Washington.  DC. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Non-governmental  individuals  who 
have  expressed  an  interest  in  being 
selected  to  serve  on  a  dispute  settlement 
panel,  or  other  similar  entity, 
established  under  trade  agreements  to 
resolve  trade  disputes 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  from  potential  panelists 
typically  include,  correspondence  with 
the  potential  panelist,  general  resume 
information,  statements  of  citizenship 
when  required,  information  regarding 
registration  under  the  Foreign  Agents 
Registration  Act  (22  U.S.C.  611).  lists  of 
publications  and  speeches,  descriptions 
of  professional  affiliations,  lists  of 
clients,  information  regarding 
substantive  qualifications  in  trade  law  . 
and  names  of  references.  In  addition, 
the  system  contains  disclosure  forms 
submitted  by  candidate  panelists  setting 
forth  areas  where  thev  may  have  a 
potential  conflict-of-interest  with 
respect  to  ser\'ice  on  a  specific  panel. 
These  typically  cover  financial  interests, 
affiliations,  identity  of  clients  of  the 
candidate  or  the  candidate's  firm, 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SVSTEM: 

Annex  1901.2  of  the  North  .American 
Free  Trade  Agreement  INAFT.^).  section 
402  of  the  NAFTA  Implementation  Act, 
as  amended  (19  U.S.C   3432).  section 
123(b)  Uruguav  Round  Agreements  Act 
(19  U.S.C.  3533(b)). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE. 

Records  are  used  by  USTR  staff  to 
select  potential  panelist  candidates  to 
resolve  trade  disputes. 

Relevant  records  in  the  system  of 
records  may  be  referred,  as  a  routine  use 
to  other  federal  agencies  in  the  course 
of  determining  eligibility  for  the  roster, 
or  assessing  qualifications  for  ser\'ice  on 
a  particular  panel.  Relevant  records  are 
also  shared  with  foreign  governments. 
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tho  World  Trade  Organization  and  the 
NAFTA  Secretariat,  in  the  course  of 
making  determinations  on  panel 

members. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

F'dper. 

RETRIEVABILPTY: 

B\  namf 

SAFEGUARDS: 

Stored  in  d  guarded  building;  released 

onlv  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  the  Records  Schedule  for  the  Office 
of  the  General  Counsel. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

The  Cieneral  (lounsei.  Office  of  the 
U.S.  Trade  Representative.  600  17th 
Street.  \W  .  Washington.  DC  20508. 

NOTIFICATION  PROCEDURE: 

(inntdct  systt'm  manager  noted  above. 
RECORD  ACCESS  PROCEDURE: 

These  records  are  available  to  the 

public  except  in  instances  where  the 
panelists  have  asked  that  certain 
information  be  maintained  as 
confidential  in  accordance  with  USTR's  " 
regulation  on  business  confidential 
information  found  at  15  CFR  2003.6. 

CONTESTING  RECORD  PROCEDURES; 

See  rSTK  access  regulations  in  15 
CFR  part  2U05. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual;  the  USTR. 
;FR  Doi    01-_")-ii4  Filed  11-29-01:  8:45  ami 

BILLING  CODE  3190-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD-2001 -11052] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY;  Maritime  .\dministration. 
Deparfm-'nt  nf  Trdn>piirtati(.)n. 
ACTION;  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SEA  CHATEAU. 


summary;  As  authorized  by  Pub.  L.  105- 
38.i,  the  Secretary-  of  Transportation,  as 
represented  by  the  Maritime 
.\dministration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 


requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U,S. -vessel  builder  or  a  business  that 
uses  U,S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
December  31,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001-11052. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  SW,,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ftp  ://dms.  dot.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1,66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  tiumber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenters  interest  in  the  waiver 
application,  and  address  the  waiver 


criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1]  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel;  SEA  CHATEAU.  Owner:  Gregory 
Lewis. 

(2)  Size,  capacity  and  tormage  of 
vessel.  According  to  the  applicant: 
"49'6"  over  all  length  fiberglass 
catamaran  sailboat  sloop;  27*1"  beam, 
3'9"  draft.  Gross  weight:  11  Tons 
pursuant  to  46  U.S.C.  14502." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"Intended  use  for  vessel  is  for  fuUv 
crewed  day  and  term  charters  in  the 
following  regions: 

A.  Puerto  Rico  and  the  surrounding 
islands  of  Vieques  and  Culerba 

B.  Eastern  and  Atlantic  Seaboard  area 
from  New  England  and  as  far  South  as 
South  Florida,  (the  Long  Island  Sound, 
New  England,  and  the  surrounding 
Islands,  Delaware  Bay  St  Chesapeake 
Bay,  Maryland's  Eastern  shore  *    *    *  as 
far  south  as  Florida  and  the  Florida 
Keys  in  the  winter  months  )" 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1997.  Place  of 
construction:  Cape  Town,  South  Africa. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Our  vessel  is  a 
production  made  catamaran  which  we 
would  like  to  bring  and  charter  in  the 
L'nited  States.  There  are  NO  U.S.  made 
production  catamarans  that  are  direct 
competitors  to  this  ve.ssel.  Although 
there  are  some  luxury  catamarans 
operating  in  the  United  States,  the 
industry  is  very  slight  and  I  feel  this 
will  stimulate  charter  and  the  sailing 
industry  into  the  United  States  waters. 
Due  to  the  fact  that  we  are  a  catamaran, 
we  offer  a  totally  different  charter 
experience  than  a  monohull  sailboat, 
therefore  we  cater  to  a  different  market 
and  would  not  be  taking  business  wav 
from  existing  monohull  sailboats." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipvards. 
According  to  the  applicant:  "I  do  not 
believe  this  waiver  will  have  an  adverse 
impact  on  U.S.  shipyards  as  there  are 
currently  no  shipyards  producing  this 
type  of  production  catamaran  vessel  in 
the  United  States." 

Dated:  November  27.  2001. 
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By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secrptan .  Maritime  Administration. 

[FR  Doc.  01-29765  Filed  11-29-01;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

November  23,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasur\\  Room  2110,  1425  New  York 
Avenue'.  .NW..  Washington,  DC  20220 
DATES:  Written  comments  should  be 
received  on  or  before  December  31,  2001 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Sumber:  1512-0005. 

Form  Sumber:  ATF  F  3210.1. 

Type  of  Review:  Extension. 

Title  Application  for  Restoration  of 
Firearms  and/or  Explosives. 

Description:  Certain  categories  of 
persons  are  prohibited  from  possessing 
explosives  and  firearms.  This  form  is 
the  basis  for  ATF  investigating  the 
merits  of  an  applicant  to  have  his/her 
rights  restored. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
2.500  hours. 

OMB  Number:  1512-0029. 

Form  Number:  ATF  F  10  (5320.10). 

Type  of  Review:  Extension. 

Title:  Application  for  Registration  of 
Firearms  Acquired  by  Certain 
Governmental  Entities. 

Description  This  form  is  used  by 
State  and  local  government  agencies  to 
obtain  permission  to  register  otherwise 
unregisterable  firearms  for  agency  use. 
These  agencies  obtain  a  benefit  by  this 
registration. 

Respondents:  Federal  Government. 
Individuals  or  households.  Business  or 
other  for-profit.  State.  Local  or  Tribal 
Government. 


Estimated  Number  of  Reporting/ 
Recordkeepers:  600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  Other  (ATF 
Form  10  is  required  to  be  submitted  bv 
State  and  local  government  entities 
wishing  to  register  an  abandoned  or 
seized  and  previously  unregistered 
National  Firearms  .^ct  weapon  The 
form  is  required  whenever  application 
for  such  a  registration  is  made.) 

Estimated  Total  Reportmg/ 
Recordkeeping  Burden  300  hours. 

OMB  Number:  1512-0095. 

Fonn  Number:  ATF  F  5154.1. 

Type  of  Review:  Extension. 

Title:  Formula  and  Process  for 
Nonbeverage  Product 

Description.  Businesses  that  use 
taxpaid  alcohol  to  manufacture 
nonbeverage  products  mav  file  a  claim 
for  drawback  (refund  or  remittance),  if 
they  can  substantiate  by  using  ATF 
Form  5154.1  that  the  spirits  were  used 
in  the  manufacture  of  products  unfit  for 
beverage  use  This  determination  is 
based  on  the  formula  for  the  product 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
611. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours, 

OMB  Number  1512-0222. 

Form  Number-  .ATF  F  5640.2. 

Type  of  Review  Extension. 

Title:  Offer  in  Compromise  of  Liability 
Incurred  Under  Federal  .Mcohol 
Administration  Act,  as  Amended. 

Description:  Persons  who  have 
committed  violations  of  the  F.AA  Act 
may  submit  an  offer  in  compromise.  The 
offer  is  a  request  by  the  party  in 
violation  to  compromise  penalties  for 
the  violations  in  lieu  of  civil  or  criminal 
action  ATF  F  5640  2  identifies  the 
violation(s)  to  be  compromised  by  the 
person  committing  them,  amount  of 
offer  plus  justification  for  acceptance. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12. 

Estimated  Burden  Hours  Per 
Respondent  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  24 
hours. 

Clearance  Officer  Frank  Bowers  (202) 
927-8930,  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226 

OMB  Reviewer:  Alexander  T  Hunt 
(202)  395-7860.  Office  of  Management 


and  Budget,  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 

'FR  Doc  01-29711  Filed  11-29-01;  8:45  am] 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY;  Internal  Revenue  Service. 

Tr'MSun,' 

ACTION:  Notice  of  Proposed  New  Privacy 

Act  System  of  Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the  Treasury 
Department.  Internal  Revenue  Service, 
gives  notice  of  a  newly  proposed  svstem 
of  records.  Treasury/IRS  60.000 — 
Employee  Protection  System  Records.  A 
portion  of  the  existing  systems  of 
records  (1)  .Assault  and  Threat 
Investigation  Files.  Inspection — 
Treasury  IRS  60.001  addressing 
potentially  dangerous  taxpavers  and  (2) 
the  .Miscellaneous  Information  File, 
Inspection— Treasurv  IRS  60  00".  will 
be  transferred  to  the  proposed  new 
system  of  records  when  the  notice  is 
effective 

DATES:  Comments  must  be  received  no 
later  than  December  31,  2001.  The 
system  of  records  will  be  effective 
lanuary  9.  2002.  unless  comments  are 
received  which  result  in  a  contrar>' 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Governmental  Liaison  and 
Disclosure.  Internal  Revenue  Ser\'ice, 
1111  Constitution  .\ve..  N'W'  . 
Washington.  DC  20224  Comments  will 
be  made  available  for  inspection  and 
copying  in  the  National  Office  reading 
room  upon  request   .An  appointment  for 
inspecting  the  comments  can  be  made 
by  calling  (202)  622-5164  This  is  not  a 
ttil!  free  number 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Office  of  Employee  Protection. 
Internal  Revenue  Service.  477  Michigan 
.Avenue.  Detroit.  MI.  48226.  telephone 
(313)  628-3742.  This  is  not  a  toll  free 
number 

SUPR.EMENTARY  INFORMATION:  The 

Department  is  establishing  the 
Employee  Protection  System  Records 
system  of  records  to  enhance  the 
security  and  safetv  of  Internal  Revenue 
Service  employees  who  are  engaged  in 
the  assessment  and  collection  of  federal 
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taxes.  This  system  will  consist  of 
information  furnished  by  Internal 
Revenue  Service  employees  or  other 
parties  with  respect  to  an  individual 
who  is  involved  in  a  tax  administration 
matter  before  the  Internal  Revenue 
Service  The  records  in  this  system  will 
be  maintained  for  a  period  of  five  years, 
after  which  the  records  will  be  reviewed 
to  determine  whether  there  is  a  need  to 
maintain  the  information  in  the  system. 
This  system,  being  established  as  a 
result  of  the  1998  IRS  Restructuring  and 
Reform  Act,  will  consist  primarily  of 
records  of  potentially  dangerous 
taxpayers  formerly  mamtained  under 
the  system  of  records  entitled 
Treasury/IRS  60.001— Assault  and 
Threat  Investigation  Files,  Inspection" 
and  records  pertaining  to  assaults, 
threats,  harassment,  and  suicide  threats 
maintained  under  the  system  of  records 
entided  'Treasury/IRS  60.007— 
Miscellaneous  Information  File, 
Inspection."  Because  parts  of  this 
system  are  retrieved  by  individual 
identifier,  the  Privacy  Act  of  1974,  as 
amended,  requires  a  general  notice  of 
the  existence  of  this  system  of  records 
to  the  public.  The  records  contained  in 
this  system  of  records  will  include 
reports  by  Internal  Revenue  Service 
employees  of  incidents  of  threats  of 
harm  to,  or  harassment  of,  employees  by 
individual  taxpayers,  threats  of  suicide 
made  by  a  taxpayer  in  response  to  a 
contact  by  an  Internal  Revenue  Service 
employee,  results  of  investigations  into 
those  incidents,  determinations  as  to 
whether  the  taxpayer  should  be 
considered  a  potentially  dangerous 
taxpayer  or  a  taxpayer  who  should  be 
approached  with  caution,  and  related 
correspondence. 

The  new  system  of  records  report,  as 
required  by  5  U,S,C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
.\ppendix  I  to  OMB  Circular  A-130, 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  November  30,  2000 

The  proposed  system  of  records, 
Treasury/IRS  60.000— Employee 
Protection  System  Records,  is  published 
in  its  entirety  below. 

Dated    November  7.  2001. 

W  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Offirer^ 

Treasury/IRS  60.000 
SVSTEM  NAME: 

Employee  Protection  System  Records. 


SYSTEM  location: 

Internal  Revenue  Service,  477 
Michigan  Avenue,  Detroit,  Michigan. 

CATEGORIES  OF  IND4VIDUALS  COVERED  BY  THE 
SYSTEM; 

Individuals  attempting  to  interfere 
with  the  administration  of  internal 
revenue  laws  through  assaults,  threats, 
suicide  threats,  harassment,  filing  or 
threats  of  filing  frivolous  criminal  or 
civil  legal  action  against  Internal 
Revenue  Service  (IRS)  employees  or  the 
employees'  immediate  family  members, 
or  forcible  interference  of  any  officer  or 
employee  while  discharging  the  official 
duties  at  his/her  position.  This  includes 
individuals  designated  as  potentially 
dangerous  taxpayers  (PDTs),  based  on 
reliable  evidence  or  information,  from 
IRS  employees  or  otherwise  furnished  to 
the  IRS  or  the  Treasury  Inspector 
General  for  Tax  Administration 
(TIGTA),  that  fit  any  of  the  criteria  (1) 
through  (5)  below:  (1)  Individuals  who 
assault  employees  or  members  of  the 
employees'  immediate  families;  (2) 
Individuals  who  attempt  to  intimidate 
or  threaten  employees  or  members  of 
the  employees'  immediate  families 
through  specific  threats  of  bodily  harm, 
a  show  of  weapons,  the  use  of  animals, 
or  through  other  specific  threatening  or 
intimidating  behavior;  (3)  Individuals 
who  are  active  members  of  groups  that 
advocate  violence  against  Internal 
Revenue  Service  employees  specifically, 
or  against  Federal  employees  generally 
where  advocating  such  violence  could 
reasonably  be  understood  to  threaten 
the  safety  of  Service  employees  and 
impede  the  performance  of  their  official 
duties;  (4)  Individuals  who  have 
committed  the  acts  set  forth  in  any  of 
the  above  criteria,  but  whose  acts  have 
been  directed  against  employees  of 
other  governmental  agencies  at  Federal, 
State,  county,  or  local  levels;  (5) 
Individuals  who  are  not  designated  as 
potentially  dangerous  taxpayers  through 
application  of  the  above  criteria,  but 
who  have  demonstrated  a  clear 
propensity  toward  violence  through 
act(s)  of  violent  behavior  within  the 
five-year  period  immediately  preceding 
the  time  of  referral  of  the  individual  to 
the  Employee  Protection  System.  {6J 
These  records  also  include  individuals 
who  have  threatened  suicide  and 
individuals  who  have  filed  or 
threatened  to  file  a  frivolous  civil  or 
criminal  legal  action  (including  liens, 
civil  complaints  in  a  court,  and  criminal 
charges)  against  any  IRS  employee, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Documents  reporting  the  incident; 
(2)  Documentary  evidence  of  the 
incident  (i.e,  threatening 


correspondence,  copies  of  liens  and 
legal  actions);  (3)  Documentation  of 
investigation  of  incident,  with  possible 
report  of  investigation,  statements, 
affidavits,  and  related  tax  information; 
(4)  Records  of  any  legal  action  resulting 
from  the  incident;  (5)  Local  police 
records  of  individual  named  in  the 
incident,  if  such  records  are  requested 
or  otherwise  provided  during 
investigation  of  the  incident;  (6)  FBI 
record  of  individual  named  in  the 
incident,  if  such  records  are  requested 
or  otherwise  provided  during 
investigation  of  the  incident;  (7) 
Newspaper  or  periodical  items,  or 
information  from  other  sources, 
provided  to  the  IRS  or  to  TIGTA  for 
investigation  of  individuals  who  have 
demonstrated  a  clear  propensity  toward 
violence;  (8)  Correspondence  regarding 
the  reporting  of  the  incident,  referrals 
for  investigation,  investigation  of  the 
incident;  and  result  of  investigation  (i.e, 
designation  as  potentially  dangerous 
taxpayer,  or  other  designation  to  alert 
IRS  employees  to  approach  the 
individual  with  caution). 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C,  7801  and 
7803. 

PURPOSE(S): 

This  system  of  records  documents 
reports  by  Internal  Revenue  Service 
employees  of  attempts  by  taxpayers  to 
obstruct  or  impede  Internal  Revenue 
Service  employees  or  other  law 
enforcement  personnel  in  the 
performance  of  their  official  duties, 
investigations  into  the  matters  reported, 
and  conclusions  as  to  whether  the 
taxpayers  should  be  considered 
potentially  dangerous  taxpayers  or 
should  otherwise  be  approached  with 
caution  by  employees  of  the  Internal 
Revenue  Service  or  any  other  law 
enforcement  organization. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  or  return  information 
may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  a  civil  or  criminal  law  or 
regulation; 
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(2)  Disclose  information  to  a  Federal, 
State,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body, 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency,  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  the  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary 
and  not  otherwise  privileged; 

(4)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(5)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings,  and 

(6)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  an 
investigation  of  the  incident  reported  in 
the  record 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  or  magnetic  or  electronic 
media. 

retrievabiuty: 

By  name  of  individual  to  whom  the 
record  applies,  by  name  of  Internal 
Revenue  Service  employee  reporting  an 
incident,  by  identification  number  of 
the  individual  to  whom  the  record 
pertains,  by  subject  or  incident 
involved,  and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Physical  Security 
Handbook,  IRM  1.16  and  the  Automated 
Information  System  Security  Handbook, 
IRM  2,10.  The  records  are  accessible  to 
employees  of  the  Office  of  Employee 
Protection  and  to  personnel  of  the 
Treasury  Inspector  General  for  Tax 


Administration,  all  on  a  need-to-know 
basis,  and  all  of  whom  have  been  the 
subject  of  a  background  investigation 
Disclosure  of  information  through 
•  remote  terminals  is  restricted  through 
the  use  of  passwords  and  sign-on 
protocols  which  are  periodically 
changed:  these  terminals  are  accessible 
only  to  authorized  persons. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Handbook  No.  1.15. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Employee  Protection. 
Internal  Revenue  Service,  477  Michigan 
Avenue,  Detroit,  Michigan. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  is  exempt  from 
the  Privacy  Act  provision  that  requires 
the  record  source  categories  be  reported 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C 
552a(c){3),  (d).  (e)(1),  {e){4)(G).  (H),  and 
(I)  and  (f)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a(k)(2).  (See  31  CFR  1  36) 
[FR  Doc  01-29709  Filed  11-2^-01.  8:45  am] 

BILUNG  CODE  *t^O-0^-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0009] 

Proposed  Information  Collection 
Actlvtty:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veteraris 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunitv'  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 


concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currentlv  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  a  veterans 
eligibility  for  and  entitlement  to 
vocational  rehabilitation  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  29.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irwnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No  2900-0009"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  I  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR.^  of  1995  (Pub  L.  104-13;  44  U  S.C, 
3501   "  3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  \'BA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  V^A's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clanty  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology 

Title  Disabled  Veterans  Application 
for  Vocational  Rehabilitation  (Chapter 
31— Title  38  U.S.C),  VA  Form  28-1900 

OMB  Control  Number:  2900-0009 

Type  of  Re\iew:  Extension  of  a 
currently  approved  collection 

Abstract  Service-connected  disabled 
veterans  and  servicepersons  awaiting 
discharge  for  disability  use  VA  Form 
29-1900  to  apply  for  vocational 
rehabilitation  benefits  The  application 
obtains  information  needed  to  evaluate 
an  applicant's  claim  for  benefits. 

Affected  Public:  Individuals  or 
households. 
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Estimated  Annual  Burden:  13.500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  \umber  of  Respondents: 
54,000. 

Bv  direction  of  the  Secretary. 

naled.  November  16.  2001. 
Donald  L.  Neilson. 

Director.  Information  Management  Sen'ice. 
IFR  Doc.  01-29736  Filed  11-29-01;  8;45  am] 

BILUNG  CODE  8320-01 -P 

DEPARTMENT  OF  VET^ANS 
AFFAIRS 

Scientific  Review  and  Evaluation 
Board  for  Health  Services  Research 
and  Development  Service,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  gives 
notice  under  Pub.  L.  92-^63,  that  a 
meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Health  Services 
Research  and  Development  Service,  will 
be  held  at  the  Emily  Morgan  Hotel,  705 
East  Houston  Street,  San  Antonio,  Texas 
78205.  Ianuar\-  22-25.  2002.  The 
meeting  will  convene  from  7  p.m.  until 
9  p.m.  on  lanuarv'  22,  2002,  from  8  a.m. 
until  5  p  m.  on  January-  23  and  24,  2002, 
and  from  8  a.m.  until  1  p.m.  on  January- 
25,  2002.  The  purpose  of  the  meeting  is 
to  review  research  and  development 
applications  concerned  with  the 
measurement  and  evaluation  of  health 
care  services  and  with  testing  new- 
methods  of  health  care  delivery  and 
management,  and  nursing  research. 
Applications  are  reviewed  for  scientific 
and  technical  merit.  Recommendations 
regarding  funding  are  prepared  for  the 
Chief  Research  and  Development 
Officer. 

This  meeting  will  be  open  to  the 
public  at  the  start  of  the  January  22 
session  for  approximately  one  half-hour 
to  cover  administrative  matters  and  to 
discuss  the  general  status  of  the 
program.  The  closed  portion  of  the 
meeting  involves  discussion, 
examination,  reference  to,  and  oral 
review  of  staff  and  consultant  critiques 
of  research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  include 
qualifications  of  the  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  research  information 
(the  premature  disclosure  of  which 
would  be  likely  to  frustrate  significantly 
the  implementation  of  proposed  agency 


action  regarding  such  research  projects). 
As  provided  by  the  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94—409.  closing  portions  of  these 
meetings  is  in  accordance  with  5  U.S.C. 
552b(c){6)  and  (9)(B). 

Those  who  plan  to  attend  the  open 
session  should  contact  Mr.  John  G. 
Demakis,  Director,  Health  Services 
Research  and  Development  Service 
(124F).  Department  of  Veterans  Affairs, 
1400  I  Street,  ^W..  Suite  780. 
Washington,  DC,  at  least  five  days 
before  the  meeting.  For  further 
information,  call  (202)  408-3665. 

Dated;  November  20,  2001. 

Bv  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
fFR  Dor  01-297.37  Filed  11-29-01;  8:45  am) 
BILUNG  CODE  8320-01 -M   . 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Veterans  Affairs 

(VA).     I 

ACTION:  Notice  of  new  system  of 
records— Compliance  Records. 
Response,  and  Resolution  of  Reports  of 
Persons  Allegedly  Involved  in 
Compliance  Violations — VA. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e),  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  adding  a  new 
svstem  of  records,  "Compliance 
Records.  Response,  and  Resolution  of 
Reports  of  Persons  Allegedly  Involved 
in  Compliance  Violations — VA" 
(106VA17). 

DATES:  Comments  on  the  establishment 
of  this  system  of  records  must  be 
received  no  later  than  December  31. 
2001.  If  no  public  comment  is  received 
during  the  period  allowed  for  comment 
or  unless  otherwise  published  in  the 
Federal  Register  by  VA,  the  new  system 
will  become  effective  December  31 , 
2001 

ADDRESSES:  Written  comments 
concerning  the  proposed  new  system  of 
records  may  be  submitted  to  the  Office 
of  Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4;30  p.m.,  Monday 
through  Friday  (except  holidays). 


FOR  FURTHER  INFORMATION  CONTACT: 

Veterans  Health  Administration  (VH.\) 
Privacy  Act  Officer.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  telephone 
(727) 320-1839. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  Systems 
of  Records 

The  Compliance  and  Business 
Integrity  (CBI)  Program,  although 
originally  modeled  after  Health  and 
Human  Services  (HHS)-Office  of 
Inspector  General's  (OIG)  hospital 
compliance  program,  has  evolved  into  a 
program  that  meets  program 
requirements  specific  to  VA. 
Management  of  the  CBI  Program  falls 
under  the  direction  of  the  VHA  Chief 
Financial  Officer  (CFO).  The  CBI 
Program  assures  the  organizational  and 
business  structure  within  which  patient 
care  takes  place  is  in  compliance  with 
laws,  regulations,  policies  and 
standards,  which  impact  the  business.  It 
also  reduces  business  risk  and  serves  as 
a  management  function  that  is 
interdisciplinary  in  nature,  focuses  on 
business  processes  and  acts  as  a 
fiduciary  of  public  resources.  An 
integral  component  of  the  Compliance 
and  Business  Integrity  (CBI)  Program  is 
the  establishment  of  a  Confidential 
Disclosure  Program  (CDP)  designed  to 
ensure  activities  of  VK,A  are  conducted 
in  compliance  with  public  law, 
established  regulations  and  recognized 
standards  of  business  practice.  The  CDP 
assures  integrity  of  business  and 
operational  processes  within  VHA  by 
providing  a  mechanism  for  employees 
to  raise  questions  and  report  concerns 
about  potential  non-compliance  and  is 
consistent  with  similar  reporting  and 
tracking  mechanisms  identified  by 
HHS-OIG  as  integral  to  effective  health 
care  compliance  programs.  Two 
elements  of  the  CDP  are  the  CBI 
Helpline  and  the  Compliance  Reporting 
and  Tracking  System  (CIRTS).  Together, 
they  comprise  ^e  core  of  the  CDP.  VHA 
has  contracted  for  the  CBI  Helpline, 
which  serves  as  an  anonymous  avenue 
for  employees  and  others  to  access  the 
CDP  in  an  attempt  to  assure  the  integrity 
of  VHA  business  and  operational 
processes. 

The  CBI  Helpline  is  established  to 
control  the  receipt  and  disposition  of 
reports  and/or  concerns  related  to  the 
following  VHA  areas:  Enrollment; 
Means  Testing;  Eligibility;  Pre- 
certification  and  certification/utilization 
reyiew;  Standards  pertaining  to 
documentation,  coding  and  billing; 
Audits,  reviews,  inquiries  and 
remediation;  Accounts  receivable  and 
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payable;  Excluded  individuals  and/or 
entities  screening  and  sanctions  listings: 
Information  protection,  record  retention, 
managing  requests  for  information; 
Provider  documentation  supporting 
business  processes:  Overpavments; 
Questionable  conduct  on  the  part  of 
managers.  super\-isors  or  employees  as 
related  to  business  processes:  and  any 
other  matter  relating  to  the  business 
integrity  of  VHA  operations. 

The  Compliance  Line  is  primarily  for 
use  by  VHA  employees  who  observe  co- 
workers at  their  jobs  on  a  regular  basis. 
However,  there  is  nothing  to  prevent 
others,  such  as  veterans  or  their  family 
members,  from  observing  and  reporting 
suspected  compliance  violations  bv 
V^HA  staff  VHA  employees  will  be 
made  aware  of  the  Compliance  Line  and 
how  to  use  it  through  general 
compliance  awareness  training,  as  well 
as  various  other  promotional  materials, 
such  as  brochures,  posters,  the  creation 
of  a  web  site,  etc.  Veterans  and  their 
families,  and  third  parties,  such  as 
contractors  conducting  official  business 
with  VHA,  will  have  access  to 
information  about  the  Compliance  Line 
through  posters  and  other  printed 
material  that  may  be  displayed 
throughout  VHA  facilities. 

The  system  of  records  will  cover 
complainants  and  subjects  of 
complaints.  Complainants  may  be 
employees,  veterans  or  their  family 
members,  or  third  parties,  such  as 
contractors,  w-ho  conduct  official 
business  with  VHA.  Subjects  of 
complaints  may  be  VHA  staff  named 
individually,  or  VHA  departments  or 
facilities  (for  example,  "the  billing 
office"  at  a  particular  hospital). 
Complainants  desiring  to  raise  a 
question  and  report  a  concern  regarding 
the  integrity  of  business  and  operational 
processes  within  VHA  may  report  it  to 
the  Compliance  Office  through  the 
Compliance  Line.  Depending  on  the 
nature  of  the  report,  it  will  be 
appropriately  referred  to  another  office 
(for  example,  the  Office  of  Inspector 
General;  Office  of  Resolution 
Management)  or  to  the  Compliance 
Office.  This  system  of  records  applies 
only  to  those  records  that  are 
maintained  by  the  Compliance  Office 

The  system  of  records  will  contain 
personal  and  demographic  information 
provided  through  the  Compliance  Line 
or  other  sources  by  complainants,  and 
personal  information  that  has  been 
collected  during  an  appropriate  review/ 
investigation.  Such  information  mav 
include;  (1)  The  name,  home  and  work 
address  and  phone  number  of  the 
complainant:  (2)  name  of  the  subject  of 
the  complaint;  (3)  name  and/or  patient 
number  of  the  veteran  patient  who 


received  services  associated  with  the 
complaint;  (4)  the  date  when  the 
allegation  was  reported:  (5)  the  date, 
location  and  nature  of  the  alleged 
WTongdoing;  and,  (6)  the  Compliance 
Office's  identification  number  assigned 
to  the  case.  The  records  mav  also 
include  correspondence  between  the 
Compliance  Office  and  the  Compliance 
Line  vendor  as  to  the  status  of  each  case 
(open  or  closed). 

The  system  of  records  will  also 
contain  the  information  gathered  when 
reports  of  suspected  compliance 
violations  are  thoroughlv  documented 
and  investigated  to  determine  their 
veracity.  Information  in  the 
investigation  records  may  mclude:  (1) 
The  name  of  the  subject  of  an 
investigation:  (2)  the  names  of 
individuals  whose  work  was  reviewed 
as  part  of  the  investigation:  (3)  the 
names  and/or  patient  numbers  of 
veteran  patients  whose  medical  records 
were  reviewed  in  order  to  investigate 
the  allegation:  (4)  the  station  at  which 
an  investigation  took  place:  (5)  the  time 
period  when  the  investigation  took 
place;  (6)  the  nature  of  the  allegation:  (7) 
the  outcome  of  the  investigation:  (8)  the 
recommended  action:  and.  (9)  the 
Compliance  Office's  identification 
number  assigned  to  the  case. 
Information  may  be  in  the  form  of  a 
narrative  summary-  or  synopsis,  exhibits, 
or  VHA  documentation  and 
memoranda. 

Records  in  the  system  will  be  a 
combination  of  computerized  files  and 
paper  files,  Both  paper  and  electronic 
records  may  contain  the  information 
listed  above,  and  may  relate  to 
complainants  and  subjects  of 
complaints.  All  reports  of  suspected 
noncompliance  w-ill  be  documented  in  a 
computerized  database  and  assigned  a 
unique  identification  number.  This 
number  will  also  be  used  to  identif\-  any 
paper  files  associated  with  the  case  as 
the  review  or  investigation  proceeds. 
Paper  files  may  contain  documents 
collected  in  association  with  reviewing 
the  case,  such  as  memoranda,  policies, 
or  examples  of  work  produced  as  a 
result  of  the  complaint.  Both  electronic 
and  paper  case  files  will  be  stored  and 
individually  retrieved  by  the  unique 
identification  number,  not  bv  name. 

Access  to  information  in  the  database 
will  be  restricted  to  authorized 
personnel  on  a  need-to-know  basis  bv 
means  of  passwords  and  authorized  user 
identification  codes.  Computer  svstem 
documentation  will  be  maintained  in  a 
secure  environment  in  the  VHA  CFO 
Compliance  Office.  VA  Central  Office, 
and  in  the  Compliance  Offices  at  the 
network  and  medical  center  locations. 
Access  to  printouts  and  data  terminals 


will  be  limited  to  authorized  personnel 
in  the  Compliance  Program 

Access  to  paper  file  folders  will  be 
restricted  to  authorized  personnel  on  a 
need-to-know  basis  Paper  files  will  be 
maintained  in  file  cabinets  or  closets 
that  w-ill  be  locked  after  duty  hours. 
These  files  will  be  under  the  control  of 
the  Compliance  Officer  or  his/her 
designee.  Buildings  are  protected  from 
unauthorized  access  by  a  protective 
ser\ice 

Computerized  records  will  be  retained 
indefinitely  Periodic  system  back-ups 
will  be  employed  for  record  protection. 
If  disk  space  is  limited,  the  records  will 
be  archived  to  tape  or  disk  in 
accordance  w-ilh  established  practice. 
Paper  records  will  be  maintained  and 
disposed  of  in  accordance  with  records 
disposition  authority  approved  by  the 
Archivist  of  the  United  States. 

An  individual  who  wishes  to  know  if 
a  computerized  or  paper  record  is  being 
maintained  by  the  \'HA  Compliance 
Office  under  his  or  her  name  in  this 
system,  or  wants  to  learn  the  contents  of 
such  records,  will  be  able  to  submit  a 
w-riften  request  or  apply  in  person  to  the 
VHA  CFO  (17),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW., 
Washington.  DC  20420.  An  individual 
who  seeks  access  to  or  wishes  to  contest 
records  maintained  under  his  or  her 
name  in  this  svstem  mav  write,  call  or 
visit  the  VHA  CFO  (17),' Department  of 
Veterans  ,\ffairs.  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420 

II,  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  that  will  be  maintained  in 
the  system: 

1 .  To  a  Member  of  Congress  or  staff 
person  acting  for  the  Member  when  the 
Member  or  staff  person  requests  the 
records  on  behalf  of  and  at  the  request 
of  that  individual 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issues  relating  to  a 
matter  before  VA.  The  Member  of 
Congress  then  writes  V.^.  and  \'.\  must 
be  able  to  give  sufficient  information  to 
be  responsive  to  the  inquir\-. 

2.  To  a  Federal.  State  or  focal  agencv. 
upon  its  official  request,  to  the  extent 
that  it  is  relevant  and  necessary  to  that 
agency's  decision  regarding:  thie  hiring, 
retention  or  transfer  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
continuance  of  a  license,  grant  or  other 
benefit  given  by  that  agency.  However, 
in  accordance  with  an  agreement  with 
the  U.S.  Postal  Service,  disclosures  to 
the  U.S.  Postal  Service  for  decisions 
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concerning  the  employment  of  veterans 
will  only  be  made  with  the  veteran's 
prior  written  consent. 

VA  must  be  able  to  provide 
information  to  agencies  conducting 
background  checks  on  applicants  for 
employment  or  licensure. 

3.  To  a  Federal.  State,  or  local  agency 
maintaining  civil  or  criminal  violation 
records,  or  other  pertinent  informaticjn 
in  order  for  VA  to  obtain  information 
relevant  to  the  hiring,  transfer  or 
retention  of  an  employee,  letting  of  a 
contract,  granting  of  a  security 
clearance,  or  the  issuance  of  a  grant. 

VA  needs  to  obtain  information  from 
other  agencies  in  order  to  conduct 
background  and  security  clearance 
checks  on  applicants  for  VA 
employment,  contractors,  or  persons 
requesting  a  grant. 

4.  To  a  Federal.  State,  local  or  foreign 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  civil, 
criminal  or  regulatorv'  violations  of  law, 
or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto. 
The  names  and  addresses  of  veterans 
may  only  be  disclosed: 

•  To  a  Federal  agency  when  it  is 
relevant  to  a  suspected  violation  or 
reasonably  imminent  violation  of  law. 

•  To  a  State  or  local  agency  under  a 
written  request  when  it  is  relevant  to  a 
suspected  violation  or  reasonably 
imminent  violation  of  law  concerning 
public  health  or  safety. 

VA  must  be  able  to  comply  with  the 
requirements  of  agencies  charged  with 
enforcing  the  law  conducting 
investigations  VA  must  also  be  able  to 
provide  information  to  State  or  local 
agencies  charged  with  protecting  the 
public  health  as  set  forth  in  State  law. 

5.  Any  information  in  this  system  may 
be  disclosed  to  the  U.S.  Office  of  Special 
Counsel,  upon  its  official  request,  when 
required  for  the  Special  Counsel's 
review  of  the  complainant's  allegations 
of  prohibited  personnel  practices. 

VA  must  be  able  to  provide  pertinent 
information  to  the  U.S.  Office  of  Special 
Counsel,  an  independent  Federal 
investigative  and  pr(jsecutorial  agency, 
to  assist  in  a  review  conducted  by  that 
agency. 

6.  Disclosure  to  other  Federal  agencies 
to  assist  such  agencies  in  preventing 
and  detecting  possible  fraud  or  abuse  by 
individuals  in  their  operations  and 
programs. 

Abuse  of  Federal  programs  costs  the 
Federal  Government  and  taxpayers  large 
sums  of  money  every  year  Information 
contained  in  VA  records  may  help 
detect  and/or  prevent  fraud  and  abuse  of 
other  agency  programs.  VA  must  be  able 
to  assist  other  Federal  agencies  in  their 


efforts  to  detect  and  prevent  fraud  or 
abuse  in  their  programs. 

7.  Disclosure  to  a  Federal  Agency  or 
to  a  State  or  local  government  licensing 
board  and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar  non- 
government entity  which  maintains 
records  concerning  individuals' 
employment  histories  or  concerning  the' 
issuance,  retention  or  revocation  of 
licenses,  certifications,  or  registration 
necessary  to  practice  an  occupation, 
profession  or  specialty  in  order: 

•  For  the  agency  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring, 
retention  or  termination  of  an  employee; 

•  To  inform  a  Federal  agency  or 
licensing  boards  or  the  appropriate  non- 
government entities  about  the  health 
care  practices  of  a  terminated,  resigned 
or  retired  health  care  employee  whose 
professional  health  care  activity  so 
significantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  patients  in  the  private  sector  or 
from  another  Federal  agency;  or 

•  As  part  of  an  ongoing  computer 
matching  program  to  accomplish  these 
purposes. 

8  Relevant  information  from  this 
system  of  records  related  to  final 
adverse  actions  taken  against  a  health 
care  provider,  supplier,  or  practitioner 
mav  be  disclosed  to  the  Health  Integritv 
and  Protection  Data  Bank  (HIPDB)  (45  ' 
CFR  part  61). 

VA  must  report  final  adverse  actions 
to  the  Department  of  Health  and  Human 
Services  National  Databank,  HIPDB,  in 
accordance  with  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  and  promulgated  regulation  in 
Title  45,  Code  of  Federal  Regulations. 

9.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

VA  occasionally  contracts  out  certain 
of  its  functions  when  this  would 
contribute  to  effective  and  efficient 
operations.  VA  must  be  able  to  give  a 
contractor  whatever  information  is 
necessary  for  the  contractor  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  from  using  or  disclosing 
the  information  for  any  purpose  other 
than  that  described  in  the  contract. 

10.  Disclosure  to  survey  teams  of  the 
Joint  Commission  on  Accreditation  of 


Healthcare  Organizations  (JCAHO), 
College  of  American  Pathologists, 
American  As.sociation  of  Blood  Banks, 
and  similar  national  accreditation 
agencies  or  boards  with  which  VA  has 
a  contract  or  agreement  to  conduct  such 
reviews. 

VA  must  be.able  to  disclose 
information  for  program  review 
purposes  and  the  seeking  of 
accreditation  and/or  certification  of 
health  care  facilities  and  programs. 

11.  Disclosure  to  the  National 
Archives  and  Records  Administration 
(NARA)  in  records  management 
inspections  conducted  under  authority 
of  Title  44  United  States  Code. 

NARA  is  responsible  for  archiving  old 
records  no  longer  actively  used,  but 
which  may  be  appropriate  for 
preservation  and  in  general  for  the 
physical  maintenance  of  the  Federal 
Government's  records.  VA  must  be  able 
to  turn  records  over  to  this  agency  in 
order  to  determine  the  proper 
disposition  of  such  records. 

III.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  VA  collected  the 
information.  In  all  of  the  routine  use 
disclosures  described  above,  the 
recipient  of  the  information  will  use  the 
information  either  in  connection  with  a 
matter  relating  to  one  of  VA's  programs, 
or  will  use  the  information  to  provide  a 
benefit  to  VA,  or  will  disclose  as 
required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and' 
guidelines  issued  by  OMB  (65  FR 
77677),  December  12,  2000. 

.•\p[)roved:  November  13.  2001. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affaint. 

106VA17 

SYSTEM  NAME: 

Compliance  Records.  Response,  and 
Resolution  of  Reports  of  Persons 
Allegedly  Involved  in  Compliance 
Violations-VA. 

SYSTEM  location: 

All  computerized  and  paper  records 
are  located  at:  Department  of  Veterans 
Affairs  (VA)  Headquarters,  810  Vermont 
Avenue.  N\V,  Washington,  DC  20420; 
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Veterans  Integrated  Services  Networks 
(VISN);  and,  VA  health  care  facilities. 
Address  locations  for  VA  facilities  are 
listed  in  VA  Appendix  1  of  the  biennial 
publication  of  the  Privacy  Act 
Issuances. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  following  categories  of 
individuals  will  be  covered  by  the 
system;  (1)  Employees,  (2)  veterans,  (3) 
third  parties  such  as  contractors  who 
conduct  official  business  with  the 
Veterans  Health  Administration  (VHA). 
and  (4)  subjects  of  complaints  and 
complainants.  Complainants  are 
individuals  who  have  reported  a 
possible  violation  of  law,  rules,  policies, 
regulations,  or  external  program 
requirements,  such  as  third -party  payor 
billing  guidelines. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  (or  information  contained  in 
records)  in  this  system  include 
allegations  made  by  individuals  calling 
VHA's  Compliance  Line,  or  through 
another  source,  to  report  a  possible 
violation  of  law,  rules,  policies, 
regulations,  or  external  program 
requirements  such  as  third-party  payor 
billing  guidelines.  Records  also  may 
contain  reports  of  the  reviews  or 
investigations  conducted  at  the  medical 
center,  VISN,  or  Headquarters  level  to 
verify  the  reported  allegations  and  take 
remedial  action  as  needed.  The  VHLA 
Compliance  Office  will  maintain  a  copy 
of  these  reports.  Information  in  this 
system  regarding  reports  of  suspected 
non-compliance  may  include:  (1)  The 
name,  home  and  work  address  and 
phone  number  of  the  complainant;  (2) 
the  name  of  the  subject  of  the 
complaint;  (3)  the  name  and/or  patient 
number  of  veteran  patient  who  received 
services  associated  with  the  complaint: 
(4)  the  date  when  the  allegation  was 
reported;  (5)  the  date,  location  and 
nature  of  the  alleged  wrongdoing;  and 
(6)  the  Compliance  Office's 
identification  number  assigned  to  the 
case.  The  records  may  also  include 
correspondence  between  the 
Compliance  Office  and  the  Compliance 
Line  contractor  as  to  the  status  of  each 
case  (open  or  closed). 

Information  in  the  investigation 
records  may  include:  (1)  The  name  of 
the  subject  of  an  investigation;  (2)  the 
names  of  individuals  whose  work  was 
reviewed  as  part  of  the  investigation;  (3) 
the  names  and/or  patient  numbers  of 
veteran  patients  whose  medical  records 
were  reviewed  in  order  to  investigate 
the  allegation;  (4)  the  station  at  which 
an  investigation  took  place;  (5)  the  time 
period  when  the  investigation  took 


place;  (6)  the  nature  of  the  allegation;  (7) 
the  outcome  of  the  investigation;  (8)  the 
recommended  action:  and.  (9)  the 
Compliance  Office's  identification 
number  assigned  to  the  case. 
Information  may  be  in  the  form  of  a 
narrative  summar\-  or  synopsis,  exhibits, 
or  internal  documentation  and 
memoranda. 

Records  in  the  system  will  be  a 
combination  of  computerized  files  and 
paper  files.  Both  paper  and  electronic 
records  may  contain  the  information 
listed  above,  and  may  relate  to 
complainants  and  subjects  of 
complaints. 

AUTHORrry  for  maintenance  of  the  system: 
Title  38  United  States  Code,  section 
501. 

PURP0SE(S): 

The  purpose  is  to  establish  a  process 
to  receive  reports  of  suspected 
compliance  violations,  and  to  maintain 
a  system  to  respond  to  such  allegations 

routine  uses  of  records  maintained  in  the 

system,  INCLUOtNG  CATEGORIES  OF  USERS  AND 

txe  purposes  of  such  uses: 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  Member  of  Congress  or  staff  person 
acting  for  the  member  when  the  member 
or  staff  person  requests  the  records  on 
behalf  of  and  at  the  request  of  that 
individual. 

2.  Any  information  in  this  system  may 
be  disclosed  to  a  Federal  agency,  upon 
its  official  request,  to  the  extent  that  it 

is  relevant  and  necessary  to  that 
agency's  decision  regarding:  the  hiring, 
retention  or  transfer  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
continuance  of  a  license,  grant  or  other 
benefit  given  by  that  agency.  However, 
in  accordance  with  an  agreement  with 
the  U.S.  Postal  Service,  disclosures  to 
the  U.S.  Postal  Service  for  decisions 
concerning  the  employment  of  veterans 
will  only  be  made  with  the  veteran's 
prior  written  consent. 

3.  Any  information  in  this  system  may 
be  disclosed  to  a  State  or  local  agency, 
upon  its  official  request,  to  the  extent 
that  it  is  relevant  and  necessarv-  to  that 
agency's  decision  on:  The  hiring, 
transfer  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
continuance  of  a  license,  grant  or  other 
benefit  by  the  agency:  provided,  that  if 
the  information  pertains  to  a  veteran, 
the  name  and  address  of  the  veteran  will 
not  be  disclosed  unless  the  name  and 
address  is  provided  first  by  the 
requesting  State  or  local  agency. 

4.  Any  information  in  this  system, 
except  the  name  and  address  of  a 


veteran,  may  be  disclosed  to  a  Federal, 
State  or  local  agency  maintaining  civil 
or  criminal  violation  records,  or  other 
pertinent  information  such  as  prior 
employment  history,  prior  Federal 
employment  background  investigations, 
and/or  personal  or  educational 
background  in  order  for  VA  to  obtain 
information  relevant  to  the  hiring, 
transfer  or  retention  of  an  employee,  the 
letting  of  a  contract,  the  granting  of  a 
security  clearance,  or  the  issuance  of  a 
grant  or  other  benefit  The  name  and 
address  of  a  veteran  may  be  disclosed  to 
a  Federal  agency  under  this  routine  use 
if  this  information  has  been  requested 
by  the  Federal  agency  in  order  to 
respond  to  the  VA  inquirv* 

5.  Any  information  in  tiiis  system, 
except  the  name  and  address  of  a 
veteran,  which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law.  whether  civil,  criminal 
or  regulator}'  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  disclosed  to  a 
Federal,  State,  local  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto 

6.  The  name  and  address  of  a  veteran, 
which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law.  whether  civil,  cnminal 
or  regulator\-  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  disclosed  to  a 
Federal  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 
with  enforcing  or  implementing  the 
statute,  regulation,  rule  or  order  issued 
pursuant  thereto,  in  response  to  its 
official  request 

7  The  name  and  address  of  a  veteran, 
which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law  concerning  public 
health  or  safety,  whether  civil,  criminal 
or  regulatory'  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  disclosed  to 
any  foreign.  State  or  local  governmental 
agency  or  instrumentality  charged  under 
applicable  law  with  the  protection  of 
the  public  health  or  safety  if  a  qualified 
representative  of  such  organization, 
agency  or  instrumentality  has  made  a 
WTitten  request  that  such  name  and 
address  be  provided  for  a  purpose 
authorized  by  law 

8.  Any  information  in  this  system  mav 
be  disclosed  to  the  US.  Office  of  Special 
Counsel,  upon  its  official  request,  when 
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required  for  the  Special  Counsel's 
review  of  the  complainant's  allegations 
of  prohibited  personnel  practices 

9  The  name,  address,  and  other 
identif\-ing  data,  including  title,  date 
and  place  of  birth,  social  security 
number,  and  summary  information 
concerning  an  individual  who.  for 
fraudulent  or  deceitful  conduct  either  as 
an  employee  or  while  conducting  or 
seeking  to  conduct  business  with  the 
Agencv.  has  been  convicted  of  violating 
Federal  or  State  law  or  has  been 
debarred  or  suspended  from  doing 
business  with  V'A,  may  be  furnished  to 
(Hher  Federal  agencies  to  assist  such 
agencies  in  preventing  and  detecting 
possible  fraud  or  abuse  by  such 
individual  in  their  operations  and 
programs  This  routine  use  applies  to  all 
information  in  this  system  of  records 
which  can  be  retrieved  by  name  or  bv 
some  identifier  assigned  to  an 
individual,  regardless  of  whether  the 
information  concerns  the  individual  in 

a  persona!  nr  in  an  entrepreneurial 
capacity 

10  Records  from  this  svstem  of 
rec:ords  mav  be  disclosed  to  a  Federal 
dgencv  or  to  a  State  or  local  government 
licensing  board  and,  fir  to  the  Feder.ition 
(if  State  Medical  Boards  or  a  similar 
non-government  entity  which  maintains 
records  concerning  individuals' 
employment  histories  or  concerning  the 
issuance,  retention  or  revocation  of 
licenses,  certifications,  or  registration 
necessarv  to  practice  an  occupation, 
profession  or  specialty,  in  ord^r  for  the 
agencv  to  obtain  mformation  relevant  to 
an  agencv  decision  concerning  the 
hiring,  retention  or  termination  of  an 
employee  or  to  inform  a  Federal  agency 
or  licensing  boards  or  the  appropriate 
non-government  entities  about  the 
health  care  practices  of  a  terminated, 
resigned  or  retired  health  care  employee 
whose  professional  health  care  activity 
so  significantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reas(mable  concern  for  the  htjalth  and 
safetv  of  patients  in  the  private  sector  i^r 
from  another  Federal  agency  These 
records  mav  also  be  disclosed  as  part  of 
an  ongoing  computer  matching  program 
to  accomplish  these  purposes. 

11.  Relevant  information  from  this 
system  of  records  related  to  final 
adverse  actions  taken  against  a  health 
care  provider,  supplier,  or  practitioner 
ma\'  be  disclosed  to  the  Health  Integritv 
and  Protection  Data  Bank  (HIPDBJ  (45 
CFR  part  61)  The  information  to  be 
reported  includes:  (1)  The  name  and 
Taxpayer  Identification  Number  las 
defined  in  section  7701  (a)(41)  of  the 
Internal  Revenue  Code  of  1986)  of  anv 
health  care  provider,  supplier,  or 


practitioner  who  is  the  subject  of  a  final 
adverse  action:  (2)  the  name  of  any 
health  care  entity,  if  known,  with  which 
a  health  care  provider,  supplier,  or 
practitioner,  who  is  the  subject  of  a  final 
adverse  action,  is  affiliated  or 
associated;  (3)  the  nature  of  the  final 
adverse  action  and  whether  such  action 
is  on  appeal;  and  (4)  a  description  of  the 
acts  or  omissions  and  injuries  upon 
which  the  final  adverse  action  was 
based,  and  such  other  information  as  the 
Secretan,-.  Department  of  Health  and 
Human  Services,  determines  by 
regulation  is  required  for  appropriate 
interpretation  of  information  reported. 
Information  reported  will  be  considered 
confidential  and  shall  not  be  disclosed 
except  as  specified  in  the  HIPDB 
regulations. 

12.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc..  with  whom  V'A  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA.  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

13.  For  program  review  purposes  and 
the  seeking  of  accreditation  and/or 
certification,  disclosure  may  be  made  to 
survey  teams  of  the  foint  Commission 
on  Accreditation  of  Healthcare 
Organizations  (jCAHO),  College  of 
American  Pathologists,  American 
Association  of  Blood  Banks,  and  similar 
national  accreditation  agencies  or 
boards  with  which  VA  has  a  contract  or 
agreement  to  conduct  such  re\iews  but 
only  to  the  extent  that  the  information 
is  necessarv  and  relevant  to  the  review, 

14.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  Title  44  United  States 
Code. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  reports  of  suspected 

nont  omplian(.:e  will  be  documented  in  a 
computerized  database  and  assigned  a 
unique  identification  number.  Paper 
files  mav  also  be  maintained  which 
c:ontain  documents  collected  in 
association  with  reviewing  the  case, 
such  as  memoranda,  policies,  or 
examples  of  work  produced  as  a  result 
of  the  complaint. 

RETRIEVABILITY: 

Both  electronic  and  paper  case  files 
will  be  stored  and  individually  retrieved 


by  the  unique  identification  number, 
not  by  name. 

SAFEGUARDS: 

Access  to  computerized  information 
in  the  database  is  restricted  to 
authorized  personnel  on  a  need-to-know 
basis  by  means  of  passwords  and 
authorized  user  identification  codes. 
Computer  system  documentation  will  be 
maintained  in  a  secure  environment  in 
the  VHA  Office  of  the  Chief  Financial 
Officer  (CFO)  Compliance  Office,  and  in 
the  Compliance  Offices  at  the  network 
and  medical  center  locations  Physical 
access  to  printouts  and  data  terminals 
will  be  limited  to  authorized  personnel 
in  the  Compliance  Program. 

Access  to  file  folders  is  restricted  to 
authorized  personnel  on  a  need-to-kno\v 
basis.  Paper  files  are  maintained  in  file 
cabinets  or  closets  and  are  locked  after 
duty  hours.  These  files  are  under  the 
control  of  the  Compliance  Officer  or  his/ 
her  designees.  Buildings  are  protected 
from  unauthorized  access  by  a 
protective  ser\'ice. 

RETENTION  AND  DISPOSAL: 

Computerized  records  will  be  retained 
indefinitely.  Periodic  system  back-ups 
will  be  employed  for  record  protection 
If  disk  space  is  limited,  the  records  will 
be  archived  to  tape  or  disk  in 
accordance  with  established  practice. 
Paper  records  will  be  maintained  and 
disposed  of  in  accordance  with  records 
disposition  authority  approved  by  the 
Archivist  of  the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

VHA  Chief  Financial  Officer  (17). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  N\V,,  Washington.  DC 
20420, 

NOTIFICATION  PROCEDURE: 

An  individual  who  wishes  to  know  if 
a  record  is  being  maintained  by  the 
VHA  CFO  Compliance  Office  under  his 
or  her  name  in  this  system  or  wants  to 
determine  the  contents  of  such  records 
should  submit  a  written  request  or 
apply  in  person  to  the  VHA  CFO  (17). 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  to  or 
wishes  to  contest  records  maintained 
under  his  or  her  name  in  this  system 
mav  write,  call  or  visit  the  VHA  CFO 

(17). 

CONTESTING  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  will  be 
obtained  from  calls  that  are  received  on 
the  Compliance  Line  and  reports 
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received  through  other  sources. 
Information  is  obtained  from  \'HA 
employees,  veterans,  third  parties  sue  h 


as  contractors,  and  VHA  records  which 

ma\-  include  billing  data,  patient 


medical  records,  policies  and 

pnicedurps  and  menioranda. 
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Corrections 


ThiS  section  ot  the  FEDERAL  HEGlSTER 
contains  editorial  corrections  ot  previously 
published  Presidential    Rule   Proposed  Rule 
and  Notice  documents  These  correction^  a' 
prepared  by  the  Ottice  of  the  Federal 
Register   Agency  orepaied  corrections  are 
issued  as  sigried  documents  and  appear  ^n 
the  approonate  dcx:ument  categories 
elsewhere  m  the  issue. 


Federal  Resister 

Vol.  66,  No.   231. 

Frida\.  Novi'niln'r  ,•)().  201)1 


DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

[Public  Notice  3844] 

Extension  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travel 
To.  In.  or  Through  Libya 

Correction 

In  notice  document  01-29156 
appearing  on  page  58546  in  the  issue  of 


Wednesdav.  Novenih^r  21    2001.  tnake 
the  following  correction: 

On  the  same  page,  in  column  three. 
"Dated:  December  13.  2001"  should 
read  "Dated;  November  13.  200r', 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13237  of  November  28,  2001 
Creation  of  the  President's  Council  on  Bioethics 


Bv    the    authority    vested    m    nie   as    PreMcient    \,\   the   (.nrst;tut:on    r-ncl    the 
laws    of   the    Tnited    States    of   America     it    .-    heret;\    ..roereo    as    toiiiAvs: 

Section   1.   Establishmfnt    There   is   estafiiisheci   tt^'   Fresi;i^-nt'^  Council   on 
Bioethics  (the  Councii'  j. 

Sec.  2.  Misf^ion 

(al  The  Counnl   shall   rtd\'ise  the  President   on   bioethiial   issue-  ;hd*   ni,iv 
emerge  as  a  consequence  of  advances  in  biomecliral  scien(  e  .m.o  tet.hnology. 


, ,- ,  I 


ini.il.ilev 


!n  connection  with   its  advisor\'  role    the  mission  of  'he  Cuunt 
the  following  functions 

n\  to  undertake  fundamental  inquir\  into  the  human  ano  moral  signifi- 
cance of  developments  m  tjiomedical  ^nd  [)eh,-\  i(jr,-l  science  rtna  te(  h- 
nology: 

(21  to  explore  specific  ethical  and  policy  questions  reiateu  to  these 
developments, 

i3i   to   proxuie   „   ft^rum   for  a   nation.d    discussion   of  iiioethica!   issues; 

(4)  to  facilitate  r,  greater  understanding  ot  tM(,)ethi(  ,il  issues   ,ind 

i5,i  to  explore  possibilities  for  useful  interna'ional  r  ollaboration  on  bio- 
ethical  issues 

fb)  In  support  of  its  mission,  the  (louncil  ma\  '-tud\-  ethical  issues  con- 
nected with  specific  technological  activities,  such  ^s  Hmdrxc  ,:nd  stem  cell 
research,  assisted  reproduction,  cloning,  uses  ot  knciwled^e  ,:nu  technioues 
deri\-ed  from  human  genetics  or  the  neuroscient  es  .-..no  enu  of  ofe  issues 
The  C'ouncil  ma\  also  stud\  broader  ethical  and  sec  lal  issues  not  tied 
to  a  specific  technologw  such  as  questions  regarcimi;  the  [irotec  tion  of  hum,-.n 
subjects  in  research,  the  appropriate  uses  of  biomeciicuil  techncuocu's  the 
moral  implications  of  biomedical  technologies,  cina  the  consequences  of 
limiting  scientific-  research 

(c)  The  Council  shall  stn\-e  to  de\-elop  a  deep  and  coniprehensixe  under- 
standing of  the  issues  that  it  considers  hi  pursuit  of  this'goai.  the  Coun'.  il 
shall  be  guided  bv  the  need  to  articulate  hillv  the  complex  and  ohen  com- 
peting mornl  positions  on  anv  given  issue,  rather  than  fn-  an  o\  »rri(iing 
concern  to  find  consensus  Tfie  Council  ma\  therefore  choose  to  ;:.ro(  ee>i 
b\-  offering  a  \-ariet\-  of  \-iews  on  o  particular  issue.  lather  than  attempt 
to  reach  a  single  consensus  position 

(dj   The   Council    shall    not   be   responsible   to:   the   reMPU    ..-.no    ,-.npr.;\.d 


of  specific   projects   or  for   de\using  and   o\erseeint;   reLiulfdions   for   sr,e( ufic 


government  agencies 

(p|  In  support  of  its  mission,  the  Coun(  il  ninx  ai  cept  sui^oestions  ot  issue« 
for  consideration  from  the  heads  of  other  Covernment  a^en^  les  and  otiie: 
sources,  as  it  deems  appropriate. 

(fl  In  establishing  priorities  for  its  activities,  the  Council  shall  consider 
the  urgency  and  gravitv  of  the  particular  issue:  the  need  for  polic\  guidance 
and  public  education  on  the  particular  issue:  the  connection  ot  the  t:!ioettM{  al 
issue  to  the  goal  of  Federal  advancement  of  science  and  tec  hnoK)t:\  ,ind 
the  existence  of  another  entity  available  to  deliberate  -.ppropnateu/  iu-,  the 
bioethical  issue. 
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Sec.  3.  Membership. 

(a)  The  Council  shall  l)e  composed  of  not  more  than  18  members  appomted 
by  the  President  from  among  individuals  who  are  not  officers  or  employees 
of  the  Federal  Government.  The  Council  shall  include  members  drawn  from 
the  fields  of  science  and  medicine,  law  and  government,  philosophy  and 
theologv,  and  other  areas  of  the  humanities  and  social  sciences. 

(b)  The  President  shall  designate  a  member  of  the  Council  to  ser\ "  as 
Chairperson. 

(c)  The  term  of  office  of  a  meniher  shall  be  2  years,  and  members  shall 
be  eligible  for  reappointment  Mpinbers  may  continue  to  ser\p  after  the 
expiration  of  their  terms  until  the  President  appoints  a  successor  .-\  member 
appointed  to  fill  a  vacancy  shall  spr\e  onlv  for  the  unexpired  term  of 
such  vacancy. 

Sec.  4.  Administration. 

(a)  Upon  the  request  of  the  Chairperson,  the  heads  of  executive  departments 
and  agencies  shall,  to  the  extent  permitted  bv  law,  provide  the  Council 
with  information  it  needs  for  purposes  of  carrying  Dut  its  functions 

(b)  The  Council  may  conduct  inc^uines,  hold  hearings,  and  establish  sub- 
committees, as  necessary, 

(c)  The  Council  is  authorized  to  conduct  analvses  and  develop  reports 
or  other  materials. 

(d)  Members  of  the  Council  mav  be  compensated  to  the  extent  permitted 
by  Federal  law  for  their  work  on  the  Council.  Members  may  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as  authorized 
by  law  for  persons  serving  intermittentlv  in  Government  service  {5  CSC. 
5701-5707),  to  the  extent  funds  are  a\  ailable. 

(e)  To  the  extent  permitted  b\  law.  and  subject  to  the  availabilit\  of 
appropriations,  the  Department  of  Health  and  Human  Services  shall  pro\  ide 
the  Council  with  administrative  support  and  with  such  hinds  as  ma\  he 
necessary  for  the  performance  of  the  Council's  functions. 

(f)  The  Council  shall  have  a  staff  headed  by  an  Executive  Director,  who 
shall  be  appointed  by  the  Secretary  of  Health  and  Human  Services  in  con- 
sultation with  the  Chairperson  To  the  extent  permitted  by  law,  office  space, 
analytical  support,  and  additional  staff  support  for  the  Council  shall  be 
provided  by  the  Department  of  Health  and  Human  Services  or  other  executive 
branch  departments  and  agencies  as  directed  by  the  President, 

Sec.  5.  General  Provisions. 

(a)  Insofar  as  the  Federal  Advisorv  (iommittee  Act,  as  amended  (5  CS.C, 
App.),  may  apply  to  the  Council,  any  hinctions  of  the  President  under 
that  Act,  except  that  of  reporting  to  the  Congress,  shall  be  performed  by 
the  Secretary  of  Health  and  Human  Services  in  accordance  with  the  guide- 
lines that  have  been  issued  by  the  Administrator  of  General  Services. 

(b)  The  Council  shall  terminate  2  vears  from  the  date  of  this  order  unless 
extended  by  the  President  [)rior  t(i  that  (late 


Federal  Register /Vol    66,  No.  231,'Fridav,  November  30,  2001  '  Presidential  Documents 


59853 


fc)  This  order  is  intended  only  to  improve  the  internal  management  of 
the  executive  branch  and  it  is  not  intended  to  create  anv  right,  benefit, 
trust,  or  responsibility,  substantive  or  procedural  enforceable  at  law 
equity  by  a  partv  against  the  I'nited  States,  its  agencies,  its  officers 
any  person. 


or 

0,r 


(^ 


THE  WHITE  HOUSE, 
November  28.  2001. 
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42  CFR  Parts  413.  419.  and  489 
Medicare  Program;  Changes  to  the 
Hospital  Outpatient  Prospective  Payment 
System  for  Calendar  Year  2002:  Final 
Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  413,  419,  and  489 

(CMS-1159-F21 
aiN  0938-AK54 

Medicare  Program;  Changes  to  ihe 
Hospital  Outpatient  Prospective 
Payment  System  for  Calendar  Year 
2002 

agency:  Centers  for  Medicare  St 
Mf(ii(.ai(i  .Services  (CMSJ.  HHS. 
action:  FMnal  rule. 


SUMMARY:  This  final  rule  revises  the 

Mt>(ii(.irt'  hdspitrtl  outpatient 
pri>spe(  tivc  payment  system  to 
unpiement  applicable  statutory 
re(]uirements.  including  relevant 
pniMsiuns  of  the  Medicare.  Medicaid. 
and  ,Sr;HIP  Rcntdits  improvement  and 
I'rotection  Af  t  of  2000.  and  changes 
arising  from  our  continuing  experience 
with  this  svstfoi-  hi  addition,  it 
des(  ribes  (  hanges  to  the  amounts  and 
factors  used  to  determine  the  payment 
rates  for  Medicare  hospital  outpatient 
s(>rvic;es  paid  under  th»'  prospecitive 
pa\  mtmt  system.  This  final  rule  also 
announces  a  uniform  reduction  of  68.9 
percent  to  be  applied  to  each  of  the 
transitional  pass-through  payments. 
Th^si'  (  hanges  art-  appHi  able  to  sendees 
tiirnisht'd  on  or  after  januar\  t ,  2002 
EFFECTIVE  DATE:  This  final  rule  is 
»>ff('(.ti\i'  I<inuar\'  1.  2002  and  is 
applicable  to  services  furnished  on  or 
aft.T  lanuarv  1.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
(.forg>'  Monn-  (410)  78G-4t)53.  for 
pro\id('r  based  issues;  and  Nancy 
i:d\vard>  (410)  786-0378,  for  all  other 

iNSLlf-, 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  tiectronic 
.Access 

(^npif's:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
\nur  request  tf):  New  Orders, 
Superintendent  of  Doc  uments.  P.O.  Box 
3714,54,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  monev  order 
pavable  to  the  Superintendent  of 
IJocuments,  or  enclose  your  Visa  or 
Master  C^ard  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  hv  calling  the  order  desk  at  (202) 
512-1800  or  by  fa.xing  t(j  (202)  512- 
2250.  The  cost  for  each  copy  is  S9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register  . 


document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
vxM-w.access.gpo.gov/nara/index.htinl. 

Information  on  the  outpatient 
prospective  payment  system  can  be 
found  on  our  homepage.  You  can  access 
these  data  by  using  the  following 
directions: 

1.  Go  to  CMS  homepage  [http:// 
wy^-w. cms. hhs.gov]. 

2.  Click  on  "Professionals." 

3.  Under  the  heading  "Physicians  and 
Health  Care  Professionals,"  click  on 
"Medicare  Coding  and  Payment 
Systems." 

4.  Sdect  Hospital  Outpatient 
Prospective  Payment  System. 

Or.  vou  can  go  directly  to  the  Hospital 
Outpatient  Prospective  Payment  System 
page  by  typing  the  following:  http:// 
w'W'w. hcfa.gov/ medicare/ h  opsmain.htm. 

To  assist  readers  in  referencing 
sections  contained  in  this  document,  we 
are  providing  the  following  table  of 
contents. 
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the  Hospital  Outpatient  Prospective 

Payment  System 
Addendum  E— CPT  Codes  Which  Would  Be 

Paid  Only  As  Inpatient  Procedures 
Addendum  G — Service  Mix  Indices  by 

Hospital:  Displayed  on  Website  only 
Addendum  H — Wage  Index  for  Urban  Areas 
Addendum  I — Wage  Index  for  Rural  Areas 
Addendum  I — Wage  Index  for  Hospitals  That 

Are  Reclassified 

Alphabetical  List  of  Acronyms  .'\ppearing  in 
the  Proposed  Rule 

.\PC     .\nibulatory  payment  classification 

APG    Ambulatory  patient  group 

ASC    Ambulatory  surgical  center 

AWP     Average  wholesale  price 

BBA  1997     BalancedBudget  Actof  1997 

BBRA  1999    Balanced  Budget  Refinement 

Act  of  1999 
BIPA  2000    Medicare,  Medicaid,  and  SCHIP 

Benefits  Improvement  and  Protection 

Act  of  2000 
CAH    Critical  access  hospital 
CAT    Computerized  axial  tomography 
CCI     Correct  Coding  Initiative 
CCR    Cosl-to-charge  ratio 
CMHC    Community  mental  health  center 
CMS    Centers  for  Medicare  &  Medicaid 

Services  (Formerly  known  as  the  Health 

Care  Financing  Administration) 
CORF    Comprehensive  outpatient 

rehabilitation  facility 
CPI    Consumer  Price  Index 
CPT    (Physician's)  Current  Procedural 

Terminology,  Fourth  Edition,  2001, 

c:opyrighted  by  the  American  Medical 

Association 
DME    Durable  medical  equipment 
DMEPOS    DME,  prosthetics  (which  include 

prosthetic  devices  and  implants). 

orthotics,  and  supplies 
DRG     Diagnosis-related  group 
EMTALA     Emergency  Medical  Treatment 

and  Active  Labor  Act 
FDA     Food  and  Drug  Administration 
FQHC     Federally  qualified  health  center 
HCPCS     Healthcare  Common  Procedure 

Coding  System 
HHA     Home  health  agency 
ICD-9-CM    International  Classification  of 

Diseases,  Ninth  Edition.  Clinical 

Modification 
IME    Indirect  medical  education 
ICAHO     loint  Commission  on  Accreditation 

of  Healthc:are  Organizations 
MRI     Magnetic  resonance  imaging 
MSA     Metropolitan  statistical  area 


NECMA     New  England  County  Metropolitan 

Area 
OPPS     Hospital  outpatient  prospective 

payment  system 
PPS    Prospective  payment  system 
RFA     Regulatory  Flexibility  Act 
RHC     Rural  health  clinic 
RRC    Rural  referral  center 
SCH     Sole  community  hospital 
SNF    Skilled  nursing  facility 

I.  Background 

A.  Authority 

When  the  Medicare  statute  was 
originally  enacted.  Medicare  payment 
for  hospital  outpatient  services  was 
based  on  hospital-specific  costs.  In  an 
effort  to  ensure  that  Medicare  and  its 
beneficiaries  pay  appropriately  for 
services  and  to  encourage  more  efficient 
delivery  of  care,  the  Congress  mandated 
replacement  of  the  cost-based  payment 
methodology  with  a  prospective 
payment  system  (PPS).  The  Balanced 
Budget  Act  of  1997  (BBA)  (Pub,  L.  105- 
33),  enacted  on  August  5,  1997,  added 
section  1833(t)  to  the  Social  Security 
Act  (the  Act)  authorizing 
implementation  of  a  PPS  for  hospital 
outpatient  services.  The  Balanced 
Budget  Refinement  Act  of  1999  (BBR\) 
(Pub.  L.  106-113),  enacted  on  November 
29, 1999,  made  major  changes  that 
affected  the  hospital  outpatient  PPS 
(OPPS).  The  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA)  (Pub.  L. 
106-554).  enacted  on  December  21, 
2000.  made  further  changes  in  the 
OPPS.  The  BIPA  provisions  that  affect 
the  OPPS  are  summarized  below,  in 
section  l.C  The  OPPS  was  first 
implemented  for  services  furnished  on 
or  after  August  1.  2000. 

B.  Summan,'  of  Rulemaking 

■    •  On  September  8.  1998.  we 
published  a  proposed  nde  (63  FR 
47552)  to  establish  in  regulations  a  PPS 
for  hospital  outpatient  services,  to 
eliminate  the  formula-driven 
overpayment  for  certain  hospital 
outpatient  services,  and  to  extend 
reductions  in  payment  for  costs  of 
hospital  outpatient  services.  On  lune  30. 
1999,  we  published  a  correction  notice 
(64  FR  35258)  to  correct  a  number  of 
technical  and  typographic  errors  in  the 
September  1998  proposed  rule 
including  the  proposed  amounts  and 
factors  used  to  determine  the  payment 
rates. 

•  On  April  7,  2000.  we  published  a 
final  rule  with  comment  period  (65  FR 
18438)  that  addressed  the  provisions  of 
the  PPS  for  hospital  outpatient  services 
scheduled  to  be  effective  for  services 
furnished  on  or  after  July  1.  2000.  Under 
this  system.  Medicare  payment  for 


hospital  outpatient  services  included  in 
the  PPS  is  made  at  a  predetermined, 
specific  rate.  These  outpatient  services 
are  classified  according  to  a  list  of 
ambulatory  payment  classifications 
(APCs).  The  April  7  final  rule  with 
comment  period  also  established 
requirements  for  provider  departments 
and  provider-based  entities  and 
prohibited  Medicare  payment  for 
nonphysician  services  furnished  to  a 
hospital  outpatient  by  a  provider  or 
supplier  other  than  a  hospital  unless  the 
services  are  furnished  under 
arrangement.  In  addition,  this  rule 
extended  reductions  in  payment  for 
costs  of  hospital  outpatient  services  as 
required  bv  the  BBA  of  1997  and 
amended  by  the  BBRA  of  1999. 
Medicare  regulations  governing  the 
hospital  OPPS  are  set  forth  at  42  CFR 
419. 

•  On  June  30.  2000.  we  published  a 
notice  (65  FR  40535)  announcing  a 
delay  in  implementation  of  the  OPPS 
from  luly  1.  2000  to  August  1.  2000. 

•  On  August  3.  2000.  we  published 
an  interim  final  rule  with  comment 
period  (65  FR  47670)  that  modified 
criteria  that  v\e  use  to  determine  which 
medical  devices  are  eligible  for 
transitional  pass-through  payments.  The 
August  3.  2000  rule  also  corrected  and 
clarified  certain  provider-based 
provisions  included  in  the  April  7.  2000 
rule. 

•  On  November  13,  2000.  we 
published  an  interim  final  rule  v\'ith 
comment  period  (65  FR  67798).  This 
rule  provided  for  the  annual  update  to 
the  amounts  and  factors  for  OPPS 
payment  rates  effective  for  services 
furnished  on  or  after  January'  1.  2001. 
We  also  responded  to  public  comments 
on  those  portions  of  the  April  7.  2000 
final  rule  that  implemented  related 
provisions  of  the  BBRA  and  public 
comments  on  the  August  3.  2000  rule. 

•  On  August  24,  2001,  we  published 
a  proposed  rule  (66  FR  44672)  that  set 
forth  proposed  changes  to  the  Medicare 
hospital  OPPS  and  calendar  year  (CY) 
2002  payment  rates.  It  also  set  forth 
proposed  changes  to  the  amounts  and 
factors  used  to  determine  these  paxTnent 
rates. 

C.  Summon'  of  Changes  in  the  August 
24.  2001  Proposed  Rule 

On  August  24.  2001,  we  published  a 
proposed  rule  (66  FR  44672)  that  set 
forth  proposed  changes  to  the  Medicare 
hospital  OPPS  and  CY  2002  payment 
rates  including  changes  to  the  amounts 
and  factors  used  to  determine  these 
payment  rates. 

The  following  is  a  summary'  of  the 
major  changes  that  we  proposed  and  the 
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issues  we  addressed  in  the  August  24, 
2001  proposed  rule. 

1   Changes  Required  by  BIPA  2000 

We  proposed  the  following  changes  to 
the  C3PPS,  to  implement  the  provisions 
of  BIPA  2000: 

•  Limit  coinsurance  to  a  specified 
percentage  of  APC^  payment  amounts. 

•  Provide  hold-harmless  payments  to 
children's  hospitals. 

•  Provide  separate  APCs  for  services 
that  use  contrast  agents  and  those  that 
do  not 

•  Pa\  ment  for  glaucoma  screening  as 
d  covered  service. 

•  Pavment  for  certain  new  technology 
used  in  diagnostic  mammograms. 

2.  Additional  Changes 

We  proposed  the  following  additional 
changes  to  the  OPPS: 

•  Add  APCs.  delete  APCs,  and 
modify  the  composition  of  services 
within  some  existing  .^PCs. 

•  .Add  an  .\PC  group  that  would 
provide  separate  payment  for 
observation  ser\ices  in  limited 
circumstances  to  patients  having, 
specific  diagnoses. 

•  Recalibrate  the  relative  payment 
weights  of  the  APCs. 

•  Update  the  conversion  factor  and 
wage  index. 

•  Revise  the  APC  payment  amounts 
to  reflect  the  .\PC  reclassifications,  the 
recalibration  of  payment  weights  and 
the  other  requirpd  updates  and 
adjustments 

•  Make  reductums  in  pass-through 
payments  for  specific  drugs  and 
categories  of  devices  to  account  for  the 
drug  and  devic  f  rosts  that  are  included 
in  the  APC;  payment  for  associated 
procedures  and  services. 

•  Apply  a  standard  procedure  to 
calculate  copayment  amounts  when 
new  .^Pris  are  created  or  when  APC 
payment  rates  are  increased  or 
decreased  as  a  result  of  recalibrated 
relative  weights. 

•  Calculate  outlier  payments  on  a 
service-by-service  basis  beginning  in 
2002.  We  also  proposed  a  methodology 
for  allocating  packaged  services  to 
individual  APCs  in  determining  costs  of 
a  service  and  we  prop(jsed  to  use  a 
hospitals  overall  outpatient  cost-to- 
charge  ratio  to  convert  charges  to  costs. 

•  Set  the  threshold  for  outlier 
payments  to  require  costs  to  exceed  3 
times  the  APC.  payment  amount  and 
payment  at  50  percent  of  any  excess 
costs  above  the  threshold. 

•  Exclude  hospitals  located  outside 
the  50  states,  the  District  of  Columbia 
and  Puerto  Rico  from  the  OPPS. 

•  Exclude  from  payment  under  the 
OPPS  certain  services  that  are  furnished 


to  inpatients  of  hospitals  that  do  not 
submit  claims  for  outpatient  services 
under  Medicare  Part  B. 

•  Make  conforming  changes  to 
regulations  text  to  reflect  the  exclusion 
from  the  OPPS  of  certain  items  and 
services  (for  example,  bad  debts,  direct 
medical  education  and  certain  certified 
registered  nurse  anesthetists  services) 
that  are  paid  on  a  cost  basis. 

•  Update  the  payments  for  pass- 
through  radiopharmaceuticals,  drugs, 
and  biologicals  on  a  calendar  year  basis 
to  reflect  increases  in  AWP. 

•  Allow  reprocessed  single  use 
devices  to  be  considered  eligible  for 
pass-through  payments  if  the 
reprocessing  process  for  single  use 
devices  meets  the  FDA's  most  recent 
criteria. 

•  Revise  the  criteria  we  will  use  to 
determine  whether  a  procedure  or 
service  is  eligible  to  be  assigned  to  a 
new  technology  APC. 

•  Revise  the  list  of  information  that 
must  be  submitted  to  request 
assigiunent  of  a  service  or  procedure  to 
a  new  technology  APC. 

•  Provide  more  flexibility  in  the 
amount  of  time  a  service  may  be  paid 
under  a  new  technology  APC. 

•  A  description  of  the  Secretary's 
estimate  of  the  total  amount  of  pass- 
through  payments  for  CY  2002  and  the 
need  for  a  pro  rata  reduction  to  those 
payments  in  that  year. 

3.  Provider-Based  Changes 

We  proposed  to  make  changes  to  the 
provider-based  regulations  to  reflect  the 
provisions  of  section  404  of  BIPA  and  to 
codify  certain  clarifications  on  provider- 
based  status  that  were  posted  on  the 
CMS  Web  site. 

D.  Public  Comments  Received  in 
Response  to  the  August  24.  2001 
Proposed  Rule 

We  received  approximately  400 
timely  items  of  correspondence 
containing  multiple  comments  on  the 
proposed  rule.  Major  issues  addressed 
by  the  commenters  included  the 
following: 

•  The  implementation  of  a  uniform 
reduction  in  the  transitional  pass- 
through  payments  for  CY  2002. 

•  Changes  to  APC  classifications  and 
weights  for  certain  outpatient  services 
including  mammography,  stereotactic 
radiosurgery  and  intensity  modulated 
radiation  therapy,  and  positive  emission 
tomography  (PET)  scans. 

•  Changes  to  the  eligibility  criteria  for 
payment  as  a  new  technology  service. 

On  November  2,  2001,  we  published 
a  final  rule  (66  FR  55857)  that 
responded  to  the  comments  on  the 
Secretary's  estimate  of  the  total  amount 


of  transitional  pass-through  payments 
for  CY  2002  and  the  need  for  a  uniform 
reduction  in  the  pass-through  payments 
for  that  year  as  well  as  comments  on  the 
proposed  conversion  factor  for  CY  2002. 
That  final  rule  announced  that  the 
conversion  factor  for  CY  2002  is  S50.904 
and  that  the  Secretary  is  implementing 
a  pro  rata  reduction  in  2002  (expected 
to  be  between  65  and  70  percent)  to 
each  pass-through  payment  (we  stated 
that  we  would  announce  the  exact 
amount  of  the  reduction  before  the 
beginning  of  2002). 

Summaries  of  the  remaining  public 
comments  received  and  our  responses  to 
those  comments  are  set  forth  below 
under  the  appropriate  heading  In 
addition,  we  are  announcing  that  the 
pro  rata  reduction  is  68.9  percent. 

II,  Changes  to  the  APC  Groups  and 
Relative  Weights 

Under  the  OPPS.  we  pay  for  hospital 
outpatient  services  on  a  rate  per  service 
basis  that  varies  according  to  the  APC 
group  to  which  the  service  is  assigned. 
Each  APC  weight  represents  the  median 
hospital  cost  of  the  services  included  in 
that  APC  relative  to  the  median  hospital 
cost  of  the  services  included  in  APC 
0601,  Mid-Level  Clinic  Visits.  As 
described  in  the  April  7,  2000  final  rule 
(65  FR  18484).  the  APC  weights  are 
scaled  to  APC  0601  because  a  mid-level 
clinic  visit  is  one  of  the  most  frequently 
performed  services  in  the  outpatient 
setting. 

Section  1833(t)(9)(A)  of  the  Act 
requires  the  Secretary  to  review  the 
components  of  the  OPPS  not  less  often 
than  annually  and  to  revise  the  groups 
and  related  payment  adjustment  factors 
to  take  into  account  changes  in  medical 
practice,  changes  in  technology,  and  the 
addition  of  the  new  services,  new  cost 
data,  and  other  relevant  information. 
Section  1833(t)(9)(A)  of  the  Act  requires 
the  Secretar\',  beginning  in  2001,  to 
consult  with  an  outside  panel  of  experts 
when  annually  reviewing  and  updating 
the  APC  groups  and  the  relative 
weights. 

Finally,  section  1833(t)(2)  of  the  Act 
provides  that,  subject  to  certain 
exceptions,  the  items  and  services 
within  an  APC;  group  cannot  be 
considered  comparable  with  respect  to 
the  use  of  resources  if  the  highest 
median  or  mean  cost  item  or  service  in 
the  group  is  more  than  2  times  greater 
than  the  lowest  median  or  mean  cost 
item  or  ser\'ice  within  the  same  group 
(referred  to  as  the  "2  times  rule  ").  We 
use  the  median  cost  of  the  item  or 
service  in  implementing  this  provision. 
The  statute  authorizes  the  Secretars'  to 
make  exceptions  to  the  2  times  rule  "in 
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unusual  cases,  such  as  low  volume 
items  and  services," 

For  the  proposed  rule  and  for  this 
final  rule,  we  analyzed  the  APC  groups 
within  this  statutory  framework. 

A.  Recommendations  of  the  Advisory 
Panel  on  APC  Groups 

1 .  Establishment  of  the  Advisor\'  Panel 

Section  1833(t)(9)(A)  of  the  Act, 
which  requires  that  we  consult  with  an 
outside  panel  of  experts  when  annually 
reviewing  and  updating  the  APC  groups 
and  the  relative  weights,  specifies  that 
the  panel  will  act  in  an  advisory 
capacity.  The  expert  panel,  which  is  to 
be  composed  of  representatives  of 
providers,  is  to  review  and  advise  us 
about  the  clinical  integrity  of  the  APC 
groups  and  their  weights.  The  Panel  is 
not  restricted  to  using  our  data  and  may 
use  data  collected  or  developed  bv 
organizations  outside  the  Department  in 
conducting  its  review. 

On  November  21,  2000.  the  Secretary- 
signed  the  charter  establishing  an 
"Advison  Panel  on  APC  Groups"  (the 
Panel).  The  Panel  is  technical  in  nature 
and  is  governed  by  the  provisions  of  the 
Federal  Advisorv  Committee  Act 
(FACA)  as  amended  (Public  Law  92- 
463).  To  establish  the  Panel,  we 
solicited  member',  in  a  notice  published 
in  the  Federal  Register  on  December  5, 

2000  (65  FR  7594.^)  We  received 
applications  from  more  than  115 
individuals  nominating  either 
themselves  or  a  colleague.  After 
carefully  reviewing  the  applications. 
CMS  chose  15  highly  qualified 
individuals  to  ser\'e  on  the  Panel.  The 
Panel  was  convened  for  the  first  time  on 
February'  27.  February'  28.  and  March  1. 

2001  We  published  a  notice  in  the 
Federal  Register  on  February  12,  2001 
(66  FR  9857)  to  announce  the  location 
and  time  of  the  Panel  meeting,  a  list  of 
agenda  items,  and  that  the  meeting  was 
open  to  the  public.  We  also  provided 
additional  information  through  a  press 
release  and  our  website. 

2.  Specific  Recommendations  of  the 
Advisory  Panel  and  Our  Responses 

In  the  proposed  rule,  we  summarized 
the  issues  considered  by  the  Panel,  the 
Panel's  APC  recommendations,  and  our 
subsequent  action  with  regard  to  the 
Panel's  recommendations  The  data 
used  by  the  Panel  in  making  its 
recommendation  are  the  1996  claims 
that  were  used  to  set  the  APC  weights 
and  payment  rates  for  CY  2000  and 
2001.  In  the  proposed  rule,  we  provided 
a  detailed  summary  of  the  Panel 
discussion  and  recommendations  (66  FR 
44675-44686).  See  the  proposed  rule  for 


more  details  regarding  these 
discussions. 

As  discussed  below,  the  Panel 
sometimes  declined  to  recommend  a 
change  in  an  APC  e\'en  though  the  APC 
violated  the  2  times  rule.  In  section 
II. C. 3  of  this  preamble,  we  discuss  our 
policies  regarding  the  2  times  rule  based 
on  the  data  we  are  using  to  recalibrate 
the  2002  APC  relative  weights  (that  is. 
claims  for  services  fiuTiished  on  or  after 
July  1,  1999  and  before  July  1,  2000). 
That  section  also  details  the  criteria  we 
use  in  deciding  to  make  an  exception  to 
the  2  times  rule.  We  asked  the  Panel  to 
review  many  of  the  exceptions  we 
implemented  in  2000  and  2001.  The 
exceptions  are  referred  to  as  "violations 
of  the  2  times'  rule  in  the  following 
discussion. 

We  did  not  receive  comments  on  the 
.APC  changes  we  proposed  based  on  the 
recommendations  of  the  Panel  except 
for  our  proposal  regarding  stereotactic 
radiosurgery  (APCs  0300  and  0302).  We 
discuss  that  proposal  in  detail  below 
along  with  the  comments  and  our 
responses.  For  all  other  APC  Panel 
proposed  changes,  we  briefly  discuss 
the  Panel's  recommendation,  our 
proposal,  and  the  final  changes  we  have 
made.  We  also  received  comments  on 
APCs  and  the  assignment  of  codes  to 
APCs  for  which  we  made  no  specific 
proposal  in  the  proposed  rule.  We 
address  those  comments  below  in 
section  II  A. 3   of  this  prenmblp 

APC  0016:  Level  V  Debridement  & 
Destruction 

.\PC  0017:  Level  \'l  Debridement  & 
Destruction 

We  asked  the  Panel  to  review  the 
current  placement  of  CPT  code  56501 , 
Destruction  of  lesion(s).  vulva:  simple, 
any  method,  in  APC  0016  because  the 
APC  violates  the  2  times  rule.  Because 
the  procedure  is  a  simple  destruction  of 
skin  and  superficial  subcutaneous 
tissues,  we  will  not  expect  it  to  have  a 
median  cost  of  S500.  Thus,  we  believe 
that  the  higher  costs  associated  with  this 
code  were  the  result  of  incorrect  coding. 
To  ensure  that  procedures  in  APC  0016 
comply  with  the  2  times  rule,  we  asked 
the  Panel  to  consider  one  of  the 
following  clinical  options: 

•  Move  CPT  code  56501  to  APC  0017. 

•  Retain  CPT  code  5G501  in  APC 
0016  but  split  APC  0016  into  three  APCs 
to  distinguish  simple  destruction 
lesions  from  extensive  destruction 
lesions. 

The  Panel  recommended  the 
following: 

•  Move  CPT  code  56501  from  APC 
0016  to  .^PC  0017. 

•  Move  CPT  code  46917  fi-om  APC 
0014  to  APC  0017. 


After  considerable  discussion  the 
Panel  recommended  these  changes  to 
achieve  clinical  coherence  and  resource 
similarity  among  the  procedures 
assigned  to  these  APCs.  Because  CPT 
code  46917  is  performed  using  laser 
equipment  and  requires  anesthesia,  the 
Panel  believed  it  appropriate  to  move 
this  procedure  to  APC  0017.  Although 
the  Panel  considered  the  reassignment 
of  CPT  code  54055  to  APC  0017,  it  did 
not  recommend  this  change.  The  Panel's 
recommended  changes  will  group  in 
APC  0017  simple  destruction  of  lesion 
procedures  that  use  laser  or  surgical 
techniques  with  extensive  destruction  of 
lesion  procediues. 

We  proposed  to  accept  the  Panel's 
recommendation  regarding  CPT  code 
56501  and  to  revise  the  APC 
accordingly.  We  are  adopting  these 
changes  in  final:  however,  as  shown 
below  in  Table  3,  we  are  making 
additional  changes  to  these  APCs 
because  of  the  2  times  rule. 

.\PC  0024:  Level  I  Skin  Repair 

APC  0025:  Level  II  Skin  Repair 

APC  0026:  Level  III  Skin  Repair 

APC  0027:  Level  IV  Skin  Repair 

The  composition  of  procedures  in 
APCs  0025  and  0027  results  in  these 
APCs  violating  the  2  times  rule. 
Therefore,  we  requested  the  Panel's 
advice  in  exploring  other  clinical 
options  for  reconfiguring  the  four  skin 
repair  .APCs  to  achieve  clinical  and 
resource  homogeneity  among  the 
procedures  assigned  to  APCs  0025  and 
0027  while  retaining  clinical  and 
resource  homogeneity  for  APCs  0024 
and  0026.  We  asked  the  Panel  to 
consider  the  following  clinical  options 
to  achieve  this  result: 

•  Rearrange  the  procedures  assigned 
to  APCs  0024  through  0027  based  on  the 
size  or  the  length  of  the  skin  incision. 

•  Rearrange  the  procedures  assigned 
to  APCs  0024  through  0027  based  on  the 
complexity  of  the  repair,  such  as 
distinguishing  repairs  that  involve 
layers  of  skin,  flaps,  or  grafts  from  those 
that  do  not. 

The  Panel  reviewed  the  various 
options  presented,  which  were  modeled 
based  on  the  1996  claims  data  used  in 
constructing  the  current  APC  groups 
and  payment  rates.  The  Panel 
recommended  the  following: 

•  Make  no  changes  to  APCs  0024  and 
0027. 

•  Reevaluate  these  .\PCs  with  new 
data  when  the  Panel  meets  in  2002 

•  The  Panel,  in  preparation  for  the 
2002  meeting,  will  discuss  options  with 
and  gather  clinical  and  utilization 
information  from  their  respective 
hospitals  regarding  these  procedures. 
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We  proposed  to  accept  the  Panels 
rec:ommen(iatii)ns.  We  are  adopting 
these  recommendations  as  final; 
however,  as  discussed  below  in  section 
II. C.  we  are  making  additional  changes 
to  these  APCs  based  on  the  use  of  new 
data  and  applicatiun  of  the  2  times  rule. 

.\PC  0058:  Level  I  Strapping  and 
Casting  Application 

AFC  0059:  Level  II  Strapping  and 
Casting  Application 

APf:  0058  (which  consists  of  the 
simpler  casting,  splinting,  and  strapping 
procedures)  violates  the  2  times  rule. 
The  median  costs  for  high  volume 
procedures  in  APC  0058  vary  widely, 
ranging  from  S27  to  S83.  The  median 
costs  associated  with  presumablv  more 
resource-intensive  procedures  in  APC 
0059  are  fairlv  uniform,  ranging  from 
S69  to  Sliy.  To  limit  the  cost  variation 
in  APC  0058.  we  asked  the  Panel  to 
consider  the  follnwing  options: 

•  Move  the  following  four  codes  from 
APC  0058  to  APC  0059:  CPT  code 
29515,  Application  of  short  splint  (calf 
to  foot):  CPT  (  ode  29520.  Strapping: 
hip:  CPT  code  29530.  Strapping:  knee; 
and  CPT  code  29590.  Denis-Brown 
splint  strapping. 

•  Create  a  new  APC  to  include  a  third 
level  of  strapping  and  casting 
.ipplication  procedures  by  regrouping 
all  procedures  assigned  to  both  APCs 
0058  and  0059  based  on  the  following 
clinical  distinctions:  remo\al 'revision, 
strapping/splinting,  and  casting. 

•  Package  certain  CPT  codes  assigned 
to  APC  0058  with  rt^levant  procedures. 

The  Panel  recommended  that  we  do 
the  following: 

•  Make  no  changes  to  APC  0058. 

•  Provide  appropriate  education  and 
guidance  to  hospitals  regarding 
appropriate  use  and  billing  of  codes  in 
APf:  0058 

•  Resubmit  APC  0058  to  the  Panel  for 
reevaluation  when  later  data  are 
available 

We  proposed  to  accept  the  Panel's 
recommendations  except  that  we 
proposed  to  move  CPT  code  29515  to 
APC  0059  due  to  the  2  times  rule  and 
the  newer  data  we  are  using  for  this 
rule.  These  changes  have  been  adopted 
as  final  in  this  document. 

APC  0079:  Ventilation  Initiation  and 
Management 

The  codes  in  APC  0079  represent 
respiratory  treatment  and  support 
provided  in  the  outpatient  setting.  The 
cost  variation  among  the  assigned 
procedures  in  this  APC  raises  concern 
about  hospital  coding  practices.  The 
median  costs  for  these  procedures  range 
from  S40  to  $315  We  asked  the  Panel 


to  clarify  whether  these  procedures  are 
performed  on  outpatients  or  if  they  are 
performed  on  patients  who  come  to  the 
emergency  room  and  are  later  admitted 
to  the  hospital  as  inpatients. 

The  Panel  recommended  the 
following: 

•  Remove  CPT  code  94660  from  APC 
0079  and  create  a  new  APC  for  this  one 
procedure. 

We  proposed  to  accept  the  Panels 
recommendation  bv  creating  a  new  APC 
0065,  CPAP  Initiation.  We  have  adopted 
this  change  in  this  final  rule. 

APC  0094:  Resuscitation  and 
Cardioversion 

We  requested  the  Panel's  assistance  in 
determining  whether  it  is  clinically 
appropriate  to  remove  the  cardioversion 
procedures  from  APC  0094  because  the 
rest  of  the  procedures  assigned  to  APC 
0094  are  emergency  procedures  rather 
than  elective.  We  proposed  that  the 
Panel  consider  the  creation  of  a  new 
APC  for  the  cardioversion  procedures  or 
reassignment  of  the  procedures  to 
another  APC  that  would  be  more 
appropriate  in  terms  of  clinical 
coherence  and  resource  similarity. 
Splitting  APC  0094  into  two  distinct 
groups,  one  for  resuscitation  procedures 
and  the  other  for  internal  and  external 
electrical  cardioversion  procedures, 
would  not  result  in  a  significant 
difference  in  the  APC  payment  rate  for 
either  of  the  new  APCs. 

The  Panel  recommended  that  the  only 
action  we  take  would  be  to  move  CPT 
code  92961,  Cardioversion,  elective, 
electrical  conversion  of  arrhythmia: 
internal  (separate  procedure)  from  APC 
0094  to  APC  0087.  Cardiac 
Electrophysiology  Recording/Mapping. 

We  proposed  to  accept  the  APC  Panel 
recommendation.  We  are  adopting  this 
change  as  final. 

APC  0102:  Electronic  Analysis  of 
Pacemakers/Other  Devices 

The  neurologic  procedures  included 
in  APC  0102  (CPT  codes  95970  through 
95975).  are  significantly  more  complex 
than  the  routine  cardiac  pacemaker 
programming  codes  also  assigned  to  this 
APC  Because  we  believe  these  codes 
are  clinically  different,  we  asked  the 
Panel  to  consider  the  following: 

•  Create  a  new  APC  for  the  neurologic 
codes. 

•  Move  the  neurologic  codes  to  APC 
0215.  Level  1  Nerve  and  Muscle  Tests. 

The  Panel  recommended  the 
following  reorganization  of  APC  0102  to 
better  reflect  clinical  coherence: 

•  Split  APC  0102  into  four  new  APCs: 
one  APC  for  analysis  and  programming 
of  infusion  pumps  and  CSF  shunts:  a 
second  for  analysis  and  programming  of 


neurostimulators:  a  third  for  analysis 
and  programming  of  pacemakers  and 
internal  loop  recorders:  and  a  fourth  for 
analysis  and  programming  of 
cardioverter-defibrillators. 

We  proposed  to  accept  the  Panel's 
recommendations  and  proposed  to 
create  four  new  APCs  as  follows: 
APC  0689:  Electronic  Analysis  of 

Cardioverter-Defibrillator 
APC  0690:  Electronic  Analysis  of 

Pacemakers  and  Other  Cardiac 

Devices 
APC  0691:  Electronic  Analysis  of 

Programmable  Shunts/Pumps 
APC  0692:  Electronic  Analysis  of 

Neurostimulator  Pulse  Generators. 

We  have  made  these  changes  final  in 
this  rule. 

APC  0110:  Transfusion 

APC  0111:  Blood  Product  Exchange 

APC  0112:  Extracorporeal 
Photopheresis 

The  procedures  included  in  APC  0110 
are  those  related  only  to  the  services 
associated  with  performing  the  blood 
transfusion  and  monitoring  the  patient 
during  the  transfusion:  the  costs 
associated  with  the  blood  products 
themselves  are  not  included  in  APC 
0110.  We  advised  the  Panel  that  we 
were  not  certain  that  cost  data  for  blood 
transfusions  excluded  the  costs  of  the 
blood  products  because  the  APC  0110 
median  cost  of  S289  seemed  excessive. 
We  expressed  concern  about  hospital 
coding  and  billing  practices  for  blood 
products,  blood  processing,  storage,  and 
transportation  charges  as  represented  in 
the  1996  data.  We  asked  the  Panel  to 
advise  us  on  how  to  clarif\-  hospital 
billing  and  coding  practices  for  blood 
transfusions:  we  also  asked  if  the  Panel 
members  believe  that  the  median  costs 
for  transfusion  procedures  include  the 
costs  for  blood  products  and.  if  so.  how 
the  procedures  should  be  adjusted  to 
eliminate  these  costs. 

After  considerable  discussion,  the 
Panel  recommended  the  follow  ing: 

•  Take  no  action  on  APC  01 10. 

•  Move  CPT  code  36521  from  APC 

0111  to  APC  0112  to  achieve  clinical 
coherence  and  resource  similarity  with 
photopheresis  procedures  included  in 
APC  0112.  However,  the  Panel 
cautioned  that  the  payment  for  APC 

0112  captured  the  cost  of  the  entire 
procedure  including  the  cost  of  the 
adsorption  column.  For  this  reason,  anv 
additional  payment  for  the  adsorption 
column  through  the  transitional  pass- 
through  payment  mechanism  will  be  a 
duplicate  payment.  Therefore,  the  Panel 
asked  that  CMS  address  this  problem 
when  considering  their 
recommendation. 
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We  proposed  to  accept  the  Panel's 
recommendations.  We  noted  that 
effective  April  1.  2001.  the  Prosorba 
column  is  no  longer  eligible  for  a 
transitional  pass-through  pavment  (see 
PMA-01-40  issued  on  March  27.  2001). 

We  have  adopted  the  proposed 
changes  in  final  in  this  document. 

APC  0J16:  Chemotherapy 
Administration  by  Other  Technique 
Except  Infusion 

APC  0117:  Chemotherapy 
Administration  by  Infusion  Only 

APC  0118:  Chemotherapy 
Administration  by  Both  Infusion  and 
Other  Technique 

Based  on  previous  comments  we  had 
received,  we  asked  the  Panel  to  review 
whether  oral  delivery  of  chemotherapy 
and  delivery  of  chemotherapy  by 
infusion  pumps  and  reser\'oirs  should 
be  recognized  for  pavment  under  the 
OPPS. 

In  summary,  the  Panel  recommended 
the  following: 

•  Allow  hospitals  to  bill  for  patient 
education  on  the  administration  of  oral 
anticancer  agents  under  the  appropriate 
clinic  codes. 

•  Assign  CPT  codes  96520  and  96530 
to  a  new  APC. 

•  Continue  to  use  the  current  HCPCS 
Level  II  Q  codes  for  chemotherapy 
administration. 

•  There  is  no  need  to  develop  a  new 
HCPCS  code  for  "extended 
chemotherapy  infusions." 

•  CMS  should  consider  developing  a 
new  HCPCS  code  for  flushing  of  ports 
and  reservoirs. 

We  proposed  to  accept  all  the  Panel's 
recommendations  except  for  the 
recommendation  regarding  flushing  of 
ports  and  resen'oirs.  Flushing  is 
performed  in  conjunction  with  either  a 
chemotherapy  administration  service  or 
an  outpatient  clinic  visit.  In  the  first 
case,  flushing  is  part  of  the 
chemotherapy  administration  and  its 
costs  are  adequately  captured  in  the 
costs  of  the  chemotherapy 
administration  code.  In  the  second  case. 
we  believe  that  the  costs  of  flushing  are 
adequately  captured  in  the  costs  of  the 
clinic  visit  and  need  not  be  paid 
separatelv.  We  proposed  to  create  a  new 
APC  0125.  Refilling  of  Infusion  Pump. 

We  are  adopting  these  changes  as 
final  in  this  rule. 

APC  0123:  Bone  Marrow  Harvesting 
and  Bone  Marrow/Stem  Cell  Transplant 

In  APC  0123.  the  1996  median  cost  for 
CPT  code  38230,  Bone  marrow 
harvesting  for  transplantation,  was  only 
$15.  We  believe  that  this  cost  is  lower 
than  the  actual  cost  of  the  procedure. 


Further,  we  do  not  have  sufficient  data 
to  determine  how  often  bone  marrow 
and  stem  cell  transplant  procedures  are 
performed  on  an  outpatient  basis.  For 
these  reasons,  we  requested  the  Panel  s 
advice  in  clarif\ing  the  resources  used 
in  performing  the  procedures  assigned 
to  APC  0123.  and  the  extent  to  which 
these  procedures  are  performed  on  an 
outpatient  basis. 

The  Panel  recommended  the 
following: 

•  Make  no  changes  in  the  procedures 
assigned  to  APC  0123  in  the  absence  of 
sufficient  data  to  support  such 
modifications. 

•  The  two  presenters  on  this  APC 
issue  should  submit  cost  data  for  the 
Panel  to  use  in  reevaluating  this  issue  at 
its  2002  meeting. 

We  noted  in  tne  proposed  rule  that 
our  analysis  of  the  more  recent  claims 
data  we  are  using  to  reclassify'  and 
recalibrate  the  APCs  reveals  a 
significant  increase  in  costs  for  this  APC 
resulting  in  a  payment  rate  that  is 
double  the  current  rate.  However,  very 
few  procedures  (fewer  than  20)  were 
billed  on  an  outpatient  basis.  As  we 
indicated  in  the  proposed  rule,  we  will 
have  the  Panel  review  this  APC  again  at 
their  next  meeting. 

.\PC  0142:  Small  Intestine  Endoscopy 

APC  0143:  Lower  GI  Endoscopy 

APC  0145:  Therapeutic  Anoscopy 

APC  0147:  Level  II  Sigmoidoscopy 

APC  0148:  Level  I  AnaLHertal 
Procedures 

APC  0149:  Level  II  Anal/Rectal 
Procedures 

APC  0150:  Level  III  Anal/Rectal 
Procedures 

We  presented  these  seven  APCs  to  the 
Panel  because  of  the  inconsistencies  in 
the  median  costs  for  some  procedures 
included  in  APCs  0142.  0143.  0145.  and 
0147.  We  advised  the  Panel  that  our  cost 
data  do  not  show  a  progression  of 
median  costs  proportional  to  increases 
in  clinical  complexity  as  we  would 
expect  For  example,  the  data  indicate 
that  a  therapeutic  anoscopy  assigned  to 
APC  0145  costs  more  than  twice  as 
much  as  a  flexible  or  rigid 
sigmoidoscopy  assigned  to  APC  0147. 
We  stated  our  concern  that  cost 
disparity  could  provide  incentives  to 
use  inappropriate  procedures.  Because 
of  these  concerns,  we  asked  the  Panel's 
advice  in  determining  whether  one  of 
the  following  actions  should  be  taken: 

•  Divide  the  codes  in  APC  0142  into 
separate  APCs  representing  ileoscopy 
and  small  intestine  procedures 

•  Combine  diagnostic  anoscopy  and 
Level  I  sigmoidoscopy 


•  Merge  APCs  0143.  0145.  and  0147 
into  one  APC. 

We  also  asked  the  Panel  whether  the 
costs  associated  with  codes  in  APC.  0145 
appeared  to  be  valid. 

The  Panel  recommended  that  we  do 
the  following: 

•  Make  no  changes  to  APCs  0142, 
0143.  0145.  and  0147 

•  Provide  information  and  guidance 
to  better  assist  hospitals  in 
understanding  how  to  bill  appropriately 
for  ser\'ices  included  in  .'\PCs  0142. 
0143. 0145. and  0147 

•  Resubmit  these  APCs  to  the  Panel 
for  review  when  newer  data  are 
available. 

We  proposed  to  accept  the  Panel's 
recommendations. 

We  have  adopted  these 
recommendations  in  this  final  mle 

APC  0151:  Endoscopic  Retrograde 
Cholangio-Pancreatography  (ERCP) 

We  advised  the  Panel  that  we  have 
received  comments  that  indicate  that  it 
is  inappropriate  to  assign  both 
diagnostic  and  therapeutic  ERCP 
procedures  to  the  same  APC.  The 
commenters  allege  that  virtually  every 
hospital  performs  diagnostic  FRCPs  but 
only  teaching  hospitals  perform 
therapeutic  FRCPs.  Based  on  our  current 
data,  if  we  created  two  APCs  for  ERCP 
procedures,  the  APC  payment  rate  for 
therapeutic  ERCPs  would  be  lower  than 
that  for  diagnostic  ERCPs 
(approximately  $526  and  $535. 
respectively).  Therefore,  we  requested 
the  Panel's  advice  to  help  us  determine 
whether  to  create  separate  APCs  for 
diagnostic  and  therapeutic  ERCP 
procedures. 

The  Panel  recommended  that  we  do 
the  following; 

•  Do  not  reconfigure  the  ERCP 
procedures  in  APC  0151. 

•  Resubmit  this  issue  to  the  Panel  for 
review-  when  more  recent  data  are 
available. 

•  Explore  the  feasibility  of  using 
multiple  claims  rather  than  single 
claims  to  calculate  apprr/pnate  APC 
payment  rates  for  ERCP  procedures. 

We  proposed  to  accept  the  Panel's 
recommendations.  As  we  stated  in  the 
proposed  rule,  we  are  reviewing  the 
potential  for  using  multiple  claims  data 
for  determining  payment  rates  for  ERCP 
procedures  As  a  first  step  in  the 
process,  in  the  proposed  rule,  we 
determined  a  payment  rate  for  ERCP 
procedures  based  on  both  single  claims 
for  ERCP  procedures  and.  because  ERCP 
procedures  are  typically  done  under 
radiologic  guidance,  on  claims  that 
included  both  an  ERCP  procedure  and 
a  radiologic  super\'ision  or  guidance 
procedure  in  this  APC.  We 
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ac:(:()mplishfHi  this  hv  changing  the 
status  indicatiir  for  radiologic  guidance 
and  supervision  codes  to  "N".  which 
results  in  these  codes  being  packaged. 
I'sins:;  these  additional  claims  resulted 
in  significantly  increasing  the  number  of 
claims  used  to  determine  the  payment 
rate  for  this  APC  and  in  a  much  higher 
pavnient  rate  (about  S7Hn  in  this  final 
rule: 

We  will  be  presenting  this  issue  again 
to  the  .\i'C:  Panel  at  their  next  meeting. 

APC  0160;  Level  I  Cystourethrosropv 
and  other  Genitourinarv  Pro(:edure.s 

.\PC  0161:  Level  11  Cystourethroscopy 
and  other  Genitourinary  Procedures 

APC  0162:  Level  III  Cystourethroscopy 
and  Other  Genitourinary  Procedures 

APC  0163:  Level  IV  Cystourethroscopy 
and  Other  Genitourinary  Procedures 
APC  0169:  Lithotripsy 

We  ad\ised  the  Panel  that  we  had 
previously  received  a  number  of 
comments  that  advocated  moving  CPT 
code  523:^7.  Cystoscopy,  with 
ureteroscopy  anddr  pyeloscopv,  with 
lithntnpsv  (ureteral  catheterization  is 
included),  from  APC  0162  to  APC  0163. 
\\\^  note  that  CPT  code  52337  was 
deleted  for  2001  and  replaced  with  an 
identical  CPT  code,  52353.  We  will  use 
the  new  code  in  the  following 
discussion.)  Because  of  these  comments, 
we  sought  the  Panel's  advice  in 
examining  the  clinical  and  resource 
distinctions  between  CPT  code  52353 
and  other  prot  edures  assigned  to  APC 
0Ib2  Other  information  shared  with  the 
Panel  noted  that  most  of  the  procedures 
included  in  Al'C  0162  are  complicated 
c  ystourethroscopies  while  those 
assigned  to  APC,  ()lfi..i  are  largely 
prostate  procedures. 

The  Panel  recommended  that  we 
move  CPT  code  52353  from  APC  0162 
tij  .\PC  0169  because  both  codes  52353 
and  50590  are  lithntri{)s\  procedures 

We  reviewed  the  Panel  discussion 
very  carefully  and  noted  the  close  vote. 
After  careful  consideration,  we 
jiroposed  to  disagree  with  the  Panel's 
recommendation  and  move  code  52353 


to  APC  0163.  The  1999-2000  cost  data 
used  for  the  proposed  rule,  which 
contained  over  400  single  claims  for 
code  52353  (reported  under  code  52337) 
and  over  6,000  single  claims  for  code 
50590,  showed  that  the  median  cost  for 
code  52353  is  much  more  similar  to  the 
median  cost  of  other  procedures  in  APC 
0163  than  it  is  to  the  median  cost  of 
APC  0169.  Although  both  codes  involve 
lithotripsy,  the  type  of  equipment  used 
in  the  two  procedures  is  very  different. 
Clinically,  the  surgical  approach  used 
for  code  52353  and  the  resources  used 
(e.g.,  anesthesia  and  operating  room 
costs)  are  much  more  similar  to  other 
procedures  in  APC  0163  than  to  those 
for  code  50590.  Additionally,  the 
median  cost  for  code  50590,  which  was 
S700  higher  than  that  of  code  52353,  is 
dependent  on  the  widely  variable 
arrangements  hospitals  make  for  use  of 
the  extracorporeal  lithotriptor. 
Therefore,  we  believe  that  placing  code 
52353  in  APC  0163  maintains  its 
clinical  coherence  and  similar  use  of 
resources. 

Based  on  the  updated  1999-2000  data 
base  available  for  the  final  rule,  we  find 
that  the  cost  relationship  between  codes 
52353  and  50590  continues  to  reflect  a 
difference.  There  are  now  almost  500 
single  claims  for  code  52353  and  almost 
7,000  single  claims  for  code  50590.  The 
median  cost  for  50590  remains  about 
$700  higher  than  the  median  cost  for 
code  52353.  Therefore,  we  are  adopting 
as  final  our  proposal  to  move  code 
52353  to  APC  0163. 

.\P(;  0191:  Level  I  Female  Reproductive 
Procedures 

APC  0192:  Level  II  Female 
Reproductive  Procedures 

APC  0193:  Level  III  Female 
Reproductive  Procedures 

APC  0194:  Level  IV  Female 
Reproductive  Procedures 

APC  0195:  Level  \  Female 
Reproductive  Procedures 

This  group  of  APCs  was  presented  to 
the  Panel  because  APC  0195  violates  the 


2  times  rule.  To  facilitate  the  Panel's 
review  of  this  issue,  we  distributed  cost 
data  on  all  the  female  reproductive 
procedures  assigned  to  these  five  APCs. 
These  data  showed  that  the  median 
costs  for  procedures  assigned  to  APC 
0195  ranged  from  a  low  of  S365  to  a 
high  of  51,817.  The  CPT  code  57288, 
Sling  operation  for  stress  incontinence 
(e.g.,  fascia  or  synthetic),  which  is 
assigned  to  APC  0195.  has  the  highest 
median  cost  of  the  procedures  in  this 
group.  We  discussed  with  the  Panel  two 
clinical  options  for  rearranging  the 
procedures  assigned  to  APC  0195  to 
comply  with  the  2  times  rule.  The  first 
option  would  split  APC  0195  into  two 
separate  .APCs  by  separating  vaginal 
procedures  from  abdominal  procedures. 
The  second  option  would  split  APC 
0195  into  three  distinct  APCs  by 
retaining  the  separate  APCs  for 
abdominal  and  vaginal  procedures  and 
further  distinguishing  vaginal 
procedures  based  on  whether  they  are 
simple  or  complex. 

The  Panel  closely  reviewed  the  four 
APCs  for  female  reproductive 
procedures  (APCs  0191.  0192.  0193.  and 
0194)  to  ensure  each  was  clinically 
homogeneous.  As  a  result  of  this  review. 
the  Panel  recommended  a  number  of 
changes  for  these  APCs,  These 
recommendations  and  those  for  APC 
0195  are  as  follows: 

•  Move  CPT  codes  56350, 
Hysteroscopy,  diagnostic,  and  58555, 
Hysterosocopy,  diagnostic/separate 
procedure,  from  APC  0191  to  APC  0194 
(In  2001.  CPT  code  56350  was  replaced 
with  CPT  code  58555.) 

•  Divide  APC  0195  into  two  APCs  to 
distinguish  vaginal  procedures  from 
abdominal  procedures. 


•  Retain  the  following  vaginal  procedures  in  APC  0195 


CPT 
code 


Descriptor 


57555  Excision  of  cervical  stump,  vagmal 
approach  with  anterior  andyor 
posterior  repair 

58800  Drainage  of  ovanan  cystisi,  unilat- 
era  or  bilateral  (separate  proce- 
durei   vaginal  approach. 

58820  Drainage  of  ovanan  abscess:  vag- 
inal approach   open 

57310         Closure  of  urethrovaginal  fistula 


CPT 
code 


Descriptor 


CPT 
code 


57320    .     Closure    of    vesicovaginal    fistula;     57550 

vaginal  approach 
57530    .     Tracheiectomy  (cervicectomyi    am- 

I,      putation  of  cervix  (separate  pro- 
1      cedure). 
57291    ..     Construction     of     arlificial     vagina; 

without  graft 
57220    .     Plastic      operation       on       urethral     57300 
sphincter   vaginal  approach  (eg  , 
Kelly  urethral  plication). 


57556 


57289 


Descriptor 


Excision  of  cervical  stump,  vaginal 
approach 

Excision  of  cervical  stump  vaginal 
approach.  with  repair  of 
enterocele 

Pereyra  procedure  including  anle- 
nor  colporrtiapy 

Closure  of  rectovaginal  fistula,  vag- 
inal or  transanal  approach 
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CPT 
code 


Descriptor 


57284  Paravaginal  detect  repair  (including 
I  repair  of  cystocele  stress  urinary 
incontinence  and-or  incomplete 
vaginal  prolapse) 

57265  ,      Combined  anteropostenor 

colporrTiaphy.  with  enterocele  re- 
pair 

57268  Repair  of  enterocele  vaginal  ap- 
proach (separate  procedure) 

56625         Vulvectomy  simple   complete 

58145  Myomectomy  excision  of  fibroid 
tumor  of  uterus,  single  or  multiple 
(separate  procedure)  vaginal  ap- 
proach 

57260        Combined  anteropostenor 

colporrtiaphy, 

57240  Antenor  colporrhaphy  repair  of 
cystocele  wrth  or  without  repair  of 
urethrocele 

57250  Postenor  colporrhaphy  repair  of 
rectocele  with  or  without  perine- 
orrtiaphy 

56620        Vulvectomy  simple  partial 

57522  Conization  of  ceivix  with  or  without 
tulguration,  with  or  without  dila- 
tion and  curettage  with  or  with- 
out repair,  loop  electrode  exci- 
sion 

I 

•  Include  the  following  abdominal 
procedures  in  a  new  APC  titled  'Level 
VI  Female  Reproductive  Procedures,  ' 


CPT 
code 


Descnptor 


58920  Wedge  resection  or  bisection  of 
ovary  unilateral  or  bilateral 

58900  Biopsy  of  ovary  unilateral  or  bilat- 
eral (separate  procedure) 

58925  CX/anan  cystectomy  unilateral  or 
bilateral 

57288  Sling  operation  for  stress  inconti- 
nence (eg    fascia  or  synthetic) 

57287  Removal  or  revision  of  sling  for 
stress  incontinence  (eg,  fascia 
or  synthetic) 

•  Move  CPT  code  57107  from  APC 
0194  to  APC  0195,  Level  \'  Female 
Reproductive  Procedures 

•  Move  CPT  code  57109. 
Vaginectomy  with  removal  of 
paravaginal  tissue  (radical  vaginectomy) 
with  bilateral  total  pelvic 
lymphadenectomy  and  para-aortic 
lymph  node  sampling  (biopsy),  from 
APC  0194  to  the  new  APC,  Level  VI 
Female  Reproductive  Procedures 

We  proposed  to  accept  all  of  these 
Panel  recommendations.  These  APCs 
would  be  reconfigured  and  renumbered 
as  APCs  0188  to  0194   We  also  proposed 
to  add  new  APCs  for  Level  \'U  and  Level 
Vlll  Female  Reproductive  Procedures 
(APCs  0195  and  0202.  respectively) 
based  on  the  1999-2000  claims  data  and 
the  2  times  rule.  These  proposed 
changes  have  been  adopted  as  final  in 
this  document. 


APC  0210:  Spinal  Tap 

APC  0211:  Level  I  Nervous  System 
Injections 

.\PC  0212:  Level  II  Nervous  System 
Injections 

The  Panel  heard  testimony  from  two 

presenters  regarding  the  merits  of 
modifying  these  three  .APCs  The  first 
presenter,  speaking  on  behalf  of  a 
manufacturer,  discussed  a  neu'  code  for 
2001.  CPT  code  64614. 
Chemodenenation  of  muscles; 
extremities  and/or  trunk  muscles  (e.g.. 
for  dystonia.  c:erebral  palsy,  multiple 
sclerosis) 

The  second  presenter,  representing  a 
specialty  society,  proposed  regrouping 
the  procedures  assigned  to  .\PCs  0210. 
0211,  and  0212  based  on  similar  levels 
of  complexity  and  median  costs.  The 
presenter's  proposal  also  included 
reassignment  to  these  .\PCs  of 
interventional  pain  procedures 
currently  assigned  to  ,APCs  040. 
.■\rthrocentesis  and  Ligament/Tendon 
Injection.  0105.  Revision/Removal  of 
Pacemakers.  .MCD.  or  Vascular  Device, 
and  0971.  The  presenter  proposed 
establishing  the  following  five  levels  of 
interventional  pain  procedures  by 
regrouping  the  procedures  into  new 
APCs  as  stated  below; 

•  Level  I  Nerve  Injections  (to  include 
Trigger  Point,  loint.  Other  Injections 
and  Lower  Complexity  Nerve  Blocks! 


CPT  code 


20550  

040 

20600  

040 

20605  

040 

20610  

040 

64612  

0211 

64613 

0211 

64614  

0971 

64400-64418  

0211 

64425  

0211 

64430  

0211 

64435  

0211 

64445  

0211 

64450  

0211 

64505  

0211 

64508  

0211 

Reassigned 
from  APC 


•  Level  II  Ner\  e  Injections  (to  include 
Moderate  Complexity  Nerve  Blocks  and 
Epidurals); 


CPT  Code 

Reassigned 
from  APC 

27096  

0210 

62270  

0210 

62272  

0210 

62273    

0212 

62310-62319  

0212 

Epidurals.  Facet  Blocks,  and  Disk 

Injections): 


CPT  Code 

Reassigned 
from  APC 

62280-62282  

0212 

62290       

(') 

(') 

0211 

0211 

62291    

64420-64421  

64470  

64472   

0211 

64475-64476  

64479  

0211 
0211 

64480  

0211 

64483-64484  

0211 

64510  

64520  

0211 
0211 

64530  

0211 

64630  

0211 

64640  

0211 

'  Currently  packaged 

•  Level  I\'  Ner\e  Injections  (to 
include  High  Complexity  Lysis  of 
.Adhesions.  Neurolytic  Procedures. 
Removal  of  Implantable  Pumps  and 
Stimulators): 


CPT  Code 


Reass'qneo 
from  APC 


62263  

0212 

64600  

0211 

64605  

0211 

64610  

0211 

64620       

0211 

64622-64623  

64626-64627  

0211 
0211 

64680  

0211 

62355  

0105 

62365  

0105 

•  Level  III  Ner\e  Injections  (to 
include  Moderately  High  Complexity 


•  Level  \'  Ner\e  Injections  (to  include 
Highest  Complexity  Disk  and  Spinal 
Endoscopies);  CPT  code  62287, 
Aspiration  or  dec  ompression  procedure, 
percutaneous,  of  nucleus  pulposus  of 
invertebral  disk,  any  method,  single  or 
multiple  levels,  lumbar  (e.g  .  manual  or 
automated  percutaneous  diskectomy, 
percutaneous  laser  diskectomy), 
reassigned  from  .\PC  0220.  Level  I 
Ner%e  Procedures 

The  Panel  recomnit^nded 
reassignment  of  (TT  i  ode  64614  from 
APC  0971  to  APC  0211. 

Concerning  the  suggested  regrouping 
of  interventional  pain  procedures,  the 
Panel  agreed  that  the  recommended 
division  of  these  procedures  by  clinical 
complexity  would  reflect  resource  use 
and  was  a  reasonable  approach  to  take. 
It  was  pointed  out  to  the  Panel  that  the 
costs  for  C^PT  codes  62290.  Injection 
procedure  for  diskographv.  each  level; 
lumbar,  and  62291,  Injection  procedure 
for  diskngraph\'   each  level;  cervical  or 
thoracic ,  were  pat  kaged  into  the 
procedures  with  which  they  were  billed. 
Therefore,  the  Panel  concurred  with  the 
regrouping  of  procedures  to  establish 
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Levels  I,  II,  III,  and  IV  with  the  following 
exceptions: 

•  The  Panel  recommended  that  we 
n.it  include  CPT  codes  62290  and  62291 
HI  Level  III  because  they  are  packaged 
miectinn.s  and  should  not  be 
unpackdged  and  paid  separately. 

•  The  Panel  opposed  moving  CPT 
codes  62355.  Removal  of  previously 
implanted  intrathecal  or  epidural 
catheter,  and  62363.  Removal  of 
subcutaneous  reservoir  or  pump, 
previouslv  implanted  for  intrathecal  or 
epidural  infusion,  from  APC  0105  to 
Level  IV  Nerve  Injections  because  they 
were  neither  clinically  similar  nor 
similar  in  resource  use  to  the  other 
codes  assigned  to  this  APC. 

•  The  Panel  opposed  the  creation  of 
Level  V  Nerve  Tests  as  it  included  only 
one  code  and  recommended  that  CPT 
code  62287  remain  in  APC  220. 

•  We  proposed  to  accept  the  Panel's 
recommendations  for  these  services  and 
we  proposed  to  create  new  APCs  0203. 
0204,  0206,  and  0207  to  accommodate 
these  changes.  We  are  adopting  these 
proposed  changes  as  final. 

APC  0215:  Level  I  Nerve  and  Muscle 
Tests 

APC  0216:  Level  II  Nerve  and  Muscle 
Tests 

APC  0217:  Level  III  Nerve  and  Muscle 
Tests 

We  advised  the  Panel  that  we  had 
received  a  comment  contending  that 
assignment  of  CPT  code  95863,  Needle 
electromyography,  three  extremities 
with  or  without  related  paraspinal  areas, 
to  APC  0216  created  an  inappropriate 
incentive  to  perform  tests  on  three 
e.xtremities  rather  than  two  or  four 
extremities.  The  payment  of  about  S144 
for  ,-\PC:  0216  IS  grp.iter  than  the 
payment  of  about  S58  for  the  same  tests 
when  performed  on  one,  two,  or  four 
extremities.  This  is  because  CPT  codes 
95860.  95861,  and  45864,  Needle 
electromyograph\'.  one.  two,  and  four 
extremities  with  or  without  related 
paraspinal  areas,  respectively,  are 
assigned  to  APC  0215.  We  distributed 
data  to  the  Panel  that  showed  a  median 
cost  of  about  S141  for  CPT  code  95863, 
which  is  more  than  3  times  that  of  the 
median  cost  of  S41  for  CPT  code  95864. 
We  asked  the  Panel  to  consider  the 
reassignment  of  CPT  code  95863  from 
APC  0216  to  APC  0215  and  advised  the 
Panel  that,  based  on  cost  data  available 
at  the  time  of  our  meeting,  this  change 
could  potentially  reduce  the  pavment 
for  APC  0216.  It  was  also  noted  that  this 
change  could  result  in  a  payment 
mcrease  for  .-\PC  0215 

The  Panel  reviewed  the  cost  data  for 
APCs  0215  and  0216  and  noted  that  the 


median  costs  for  both  CPT  codes  95863 
and  95864  appeared  aberrant.  Based  on 
the  information  presented,  the  Panel 
recommended  that  we  move  CPT  code 
95863  from  APC  0216  to  APC  0215.  We 
proposed  to  accept  the  Panel's 
recommendation  with  one  exception. 
We  proposed  to  revise  these  APCs  based 
on  the  1999-2000  cost  data  and  the  2 
times  rule,  and  CPT  code  95863  would 
be  assigned  to  a  reconfigured  APC  for 
Level  II  Nerve  and  Muscle  Tests  (APC 
0218). 

The  changes  we  proposed  to  APCs 
0215.  0216,  and  0217  have  been  adopted 
as  final  in  this  document. 

APC  0237:  Level  III  Posterior  Segment 
Eye  Procedures 

We  advised  the  Panel  that  procedures 
assigned  to  APC  0237  are  high  volume 
procedures  and  rank  among  the  top 
outpatient  procedures  billed  under 
Medicare.  We  have  received  a  number 
of  comments  disagreeing  with  the 
assignment  of  CPT  code  67027. 
Implantation  of  intravitreal  drug 
deliven,-  system  (e.g..  ganciclovir 
implant),  includes  concomitant  removal 
of  vitreous,  to  APC  0237.  This 
procedure  was  added  to  the  CPT  coding 
system  after  1996  and.  therefore,  was 
not  included  in  the  1996  data.  We 
advised  the  Panel  that  ganciclovir,  the 
drug  implanted  during  this  procedure, 
is  paid  separately  as  a  transitional  pass- 
through  item.  Because  the  drug  is  paid 
separately,  it  should  not  be  included  in 
determining  whether  the  resources 
associated  with  the  surgical  procedure 
are  siniilar  to  the  resources  required  to 
perform  the  other  procedures  assigned 
to  APC  0237.  We  advised  the  Panel  that, 
of  the  procedures  assigned  to  APC  0237, 
we  believe  that  CPT  code  67027  is 
related  to  codes  65260.  65265,  and 
67005,  all  of  which  involve  removal  of 
foreign  bodies  and  vitreous  from  the 
eye.  To  ensure  that  CPT  code  67027  is 
assigned  to  the  appropriate  APC,  we 
asked  the  Panel  to  consider  creation  of 
a  new  APC,  Level  IV  Posterior  Segment 
Eye  Procedures,  for  CPT  codes  65260. 
65265.  67005,  and  67027.  Based  on  the 
APC  rates  effective  January  1.  2001.  the 
suggested  change  could  lower  the  APC 
rate  for  the  four  procedures  bv  S400. 

The  Panel  reviewed  the  data  and  did 
not  believe  it  was  sufficient  to  support 
the  creation  of  a  new  APC  for  these  four 
procedures.  Therefore,  the  Panel 
recommended  that  APC  0237  remain 
intact  and  that  more  recent  claims  data 
be  analyzed  to  determine  whether  CPT 
code  67027  is  similar  to  the  other 
procedures  assigned  to  APC  0237. 

Based  on  the  1999-2000  claims  data, 
we  have  determined  that  the  resources 
used  for  code  67027  are  similar  to  other 


procedures  in  APC  0237.  However,  we 
will  present 'APCs  0235.  0236.  and  0237 
to  the  Panel  at  their  next  meeting  to 
determine  whether  any  further  changes 
should  be  made.  We  proposed  to  make 
various  other  changes  to  these  APCs 
based  on  the  new  data  and  the  2  times 
rule,  which  we  are  incorporating  as  final 
in  this  document. 

APC  0251:  Level  I  ENT  Procedures 

This  APC  violates  the  2  times  rule 
because  it  consists  of  a  wide  variety  of 
minor  E.NT  procedures,  many  of  which 
are  low  volume  services  or  codes  for 
nonspecific  procedures.  In  order  to 
correct  this  problem,  we  recommended 
to  the  Panel  that  this  APC  be  split  by 
surgical  site  (for  example,  nasal  and 
oral).  After  reviewing  cost  data,  the 
Panel  agreed  that  the  APC  should  be 
split  but  that  current  data  were 
insufficient  to  determine  how  that  split 
should  be  made.  Therefore,  the  Panel 
asked  that  this  APC.  along  with  more 
recent  cost  data,  be  placed  on  the 
agenda  at  the  next  meeting. 

We  agree  that  this  APC  should  be 
reviewed  by  the  Panel  at  its  next 
meeting.  However,  our  review  of  the 
more  recent  cost  data  indicates  that 
significant  violations  of  the  2  times  rule 
still  exist.  In  order  to  correct  this 
problem,  but  keep  the  APC  as  intact  as 
possible,  we  proposed  to  move  CPT 
codes  30300.  Remove  foreign  bodv. 
intranasal;  office  type  procedure.  40804. 
Removal  of  embedded  foreign  body. 
vestibule  of  mouth;  simple,  and  42809, 
Remo\al  of  foreign  bodv  from  pharvnx, 
to  APC  0340.  Minor  Ancillary 
Procedures.  This  APC  consists  of 
procedures  such  as  removal  of  earwax 
that  require  similar  resources.  Based  on 
the  latest  1999-2000  data,  we  find  that 
the  reasons  for  our  proposed  revision 
are  still  valid,  therefore,  we  have 
incorporated  those  changes  as  final  in 
this  rule. 

APC  0264:  Level  II  Miscellaneous 
Radiology  Procedures 

We  asked  the  Panel  to  review  this 
APC  because  it  violated  the  2  times  rule 
and  consisted  of  a  wide  varietv  of 
unrelated  procedures.  Specifically,  we 
believe  that  the  costs  associated  with 
CPT  codes  74740. 

Hysterosalpingography.  radiological 
supervision  and  interpretation,  and 
76102.  Radiologic  examination, 
complex  motion  (e.g..  hypercycloidal) 
body  section  (e.g..  mastoid 
polytomography).  other  than  with 
urography;  bilateral,  "were  aberrant  and 
that  we  would  significantly  underpav 
these  procedures  if  we  moved  them  into 
a  lower  paying  APC.  We  also  asked  the 
Panel  to  determine  whether  this  APC 


and  APC  0263,  Level  I  Miscellaneous 
Radiology  Procedures,  should  be 
reconfigured  by  bodv  svstem. 

After  considerable  discussion,  the 
Panel  agreed  that  the  procedures  in 
these  APCs  were  not  clinically 
homogeneous;  however,  it 
recommended  that  we  leave  these  APCs 
intact  because  the  data  do  not  support 
any  more  coherent  reorganization.  The 
Panel  requested  that  this  APC  be  placed 
on  the  agenda  for  the  2002  meeting. 

We  stated  in  the  proposed  rule  that 
we  agreed  with  the  Panel's 
recommendations  with  the  following 
revisions.  First.  BIPA  requires  us  to 
assign  procedures  requiring  contrast 
into  diifferent  APCs  from  procedures  not 
requiring  contrast.  This  required 
changes  to  a  number  of  radiologic  APCs 
including  APCs  0263  and  0264.  In 
addition,  we  proposed  to  move  CPT 
code  75940.  Percutaneous  Placement  of 
I\'C  filter,  radiologic  supervision  and 
interpretation,  to  a  new  APC  0187. 
Placement/Reposition  Miscellaneous 
Catheters,  because  its  costs  were 
significantly  higher  than  the  costs  of  the 
procedures  remaining  in  APC  0264. 

We  are  adopting  the  changes 
discussed  in  the  proposed  rule  as  final. 
However,  as  discussed  in  a  comment 
and  response  below  in  section  II. A. 3  of 
this  preamble,  we  are  revising  the  title 
and  status  indicator  for  APC  0187. 

APC  0269:  Echocardiogram  Except 
Transesophageal 

APC  0270:  Transesophageal 
Echocardiogram 

We  asked  the  Panel  to  consider 
splitting  these  APCs  based  on  whether 
or  not  2D  imaging  is  employed.  After 
review  of  the  data,  the  Panel 
recommended  that  we  leave  these  APCs 
intact. 

We  proposed  to  leave  APC  0270  intact 
except  for  the  addition  of  two  new 
codes  for  transesophageal 
echocardiographv.  We  also  proposed  to 
split  APC  0269  into  two  APCs.  APC 
0269.  Level  I  Echocardiogram  Except 
Transesophageal  and  APC  0697.  Level  II 
Echocardiogram  Except 
Transesophageal.  One  APC  (0269) 
would  include  comprehensive 
echocardiograms  and  the  other  APC 
(0697)  would  include  limited/follow-up 
echocardiograms  and  doppler  add-on 
procedures. 

We  have  included  these  proposed 
changes  in  the  APCs  set  forth  in  this 
final  rule. 

APC  0274:  Myelography 

We  advised  the  Panel  that  APC  0274 
is  clinically  homogeneous  but  that  it 
violates  the  2  times  rule.  Procedures 


assigned  to  this  APC  include 
radiological  super%'ision  and 
interpretation  of  diagnostic  studies  of 
central  nervous  system  structures  (e.g., 
spinal  cord  and  spinal  nerves) 
performed  after  injection  of  contrast 
material.  We  shared  data  with  the  Panel 
that  showed  the  median  costs  for  the 
procedures  assigned  to  this  APC  ranged 
from  a  low  of  about  Si  09  to  a  high  of 
about  S295.  We  asked  the  Panel's 
recommendation  for  reconfiguring  APC 
0274  to  comply  with  the  2  times  rule. 

We  informed  the  Panel  members  that 
we  packaged  the  costs  associated  with 
radiologic  injection  codes  into  the 
radiological  supervision  and 
interpretation  codes  with  which  thev 
were  reported.  The  reason  for  doing  this 
is  that  hospitals  incur  expenses  for 
providing  both  services  and  thev 
typically  perform  both  an  injection  and 
a  supervision  and  interpretation 
procedure  on  the  same  patient. 
Therefore,  since  neither  an  injection 
code  nor  a  supervision  and 
interpretation  code  should  be  billed 
alone,  it  would  not  be  appropriate  for  us 
to  use  single  claims  data  to  determine 
the  costs  of  performing  these 
procedures.  However,  we  are  using 
single  claims  data  in  order  to  accurately 
determine  the  costs  of  performing 
procedures.  Therefore,  in  order  to 
accurately  determine  the  costs  of  a 
complete  radiologic  procedure,  we  had 
to  package  the  costs  of  the  injection 
component  into  the  cost  of  the 
supervision  and  interpretation 
compfinent  with  which  it  was  billed. 

The  Panel  recommended  the 
following: 

•  Make  no  changes  to  APC  0274. 

•  Review  new  cost  data  to  determine 
whether  pavment  would  increase  for 
APC  0274.  ' 

We  proposed  to  accept  the  Panel's 
recommendation.  We  have  made  no 
further  changes  in  this  APC 

APC  0279:  Level  I  Diagnostic 
Angiography  and  Venography 

.\PC  0280:  Level  II  Diagnostic 
Angiography  and  Venography 

We  presented  these  codes  to  the  Panel 
for  several  reasons.  APC  0279  violates 
the  2  times  rule,  there  are  numerous 
codes  in  these  APCs  with  no  cost  data, 
there  are  numerous  "add  on"  codes  in 
these  APCs.  and  many  of  these 
procedures  were  performed  infrequently 
in  the  outpatient  setting  in  1996. 

The  Panel  recommended  the 
following: 

•  Create  a  new  APC  (APC  0287. 
Complex  Venography)  with  the 
following  CPT  codes:  75831.  75840, 
75842.  75860,  75870. 75872, and  75880. 
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•  Move  CPT  codes  75960,  75961, 
75964.  75968,  75970,  75978, 75992,  and 
75995  from  APC  0279  to  APC  0280. 

We  proposed  to  accept  the  Panel's 
recommendations.  We  noted  that,  as 
proposed,  APC  0279  violated  the  2 
times  rule  because  of  the  low  cost  data 
for  CPT  code  75660.  Angiography, 
external  carotid,  unilateral  selective, 
radiological  supervision  and 
interpretation.  We  believe  that,  for  these 
procedures,  these  cost  data  are  aberrant. 
This  code  is  clinically  similar  to  the 
other  codes  in  APC  0279  and  moving 
code  75660  to  an  .APC  with  a  lower 
weight  could  be  an  inappropriate  APC 
assignment.  Therefore,  we  stated  in  the 
proposed  rule  that  we  believe  that  an 
exception  to  the  2  times  rule  is 
warranted. 

We  are  adopting  the  proposed 
changes  as  final.  We  note  that  APC  0279 
continues  to  violate  the  2  times  rule  due 
to  the  median  cost  of  CPT  code  75660. 
However,  we  continue  to  believe  an 
exception  is  warranted. 

APC  0300;  Level  1  Radiation  Therapy 
APC  0302:  Level  III  Radiation  Therapy 

As  discussed  in  the  proposed  rule,  we 
presented  this  APC  to  the  technical 
ad\isory  Panel  because  we  had  received 
comments  that  the  assignment  of  CPT 
code  61793.  Stereotactic  radiosurgery 
(particle  beam,  gamma  ray.  or  linear 
accelerator),  one  or  more  sessions,  to 
APC  0302  would  result  in  inappropriate 
payment  for  this  service.  Many 
commenters  wrote  that  stereotactic 
radiosurgep,'  and  intensity  modulated 
radiation  therapy  (IMRT)  required 
significantly  more  staff  time,  treatment 
time,  and  resources  than  other  tvpes  of    ' 
radiation  therapy.  Other  commenters 
disagreed  with  our  decision,  effective 
lanuan.'  1.  2001.  to  discontinue 
recognizing  CPT  code  61793.  and  to 
create  two  HCPCS  level  2  codes.  G0173, 
Stereotactic  radiosurgery,  complete 
course  of  therapy  in  one  session,  and 
G0174,  Intensity  modulated  radiation 
therapy  (IMRT)  plan,  per  session,  to 
report  both  stereotactic  radiosurgery  and 
IMRT. 

We  reported  to  the  Panel  that  the  APC 
assignment  of  these  G  codes  and  their 
payment  rate  was  based  on  our 
understanding  that  stereotactic 
radiosurgen,'  was  generally  performed 
on  an  inpatient  basis  and  delivered  a 
complete  course  of  treatment  in  a  single 
session,  while  IMRT  was  performed  on 
an  outpatient  basis  and  required  several 
sessions  to  deliver  a  complete  course  of 
treatment.  We  also  explained  to  the 
Panel  that  it  was  our  understanding  that 
multiple  CPT  codes  were  billed  for  each 
session  of  stereotactic  radiosurgery  and 
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IMRT  Therefore,  we  believed  that  the 
pavment  for  APC  0302  was  only  a 
fraction  of  thn  total  payment  a  hospital 
received  for  perfcjrming  stereotactic 
radiosurgerv  or  IMRT  on  an  outpatient 
basis. 

Radiosurgery  equipment 
manufacturers,  physician  groups,  and 
patient  advocacy  groups  submitted 
comments  and  provided  testimony  to 
the  APC  F'anei  on  these  issues.  These 
comments  convinced  us  that  we  did  not 
clearly  understand  either  the 
relationship  of  IMRT  to  stereotactic 
radiosurgery  or  the  various  types  of 
equipment  used  to  perform  these 
services. 

We  proposed  a  new  coding  structure 
to  more  accurately  reflect  the  clinical 
iis>>  of  these  services  and  the  resources 
required  to  perform  them.  In  the 
proposed  rule,  we  stated  that  there  are 
I'ssentiaily  two  ser\ices  required  to 
deliver  stereotactic  radiosurgery  and 
IMRT.  First,  there  is  '"treatment 
planning,"  which  includes  such 
activities  as  determining  the  location  of 
dl!  normal  and  abnormal  tissues. 
(fetermining  the  amount  of  radiation  to 
he  delivered  to  the  abnormal  tissue, 
determining  the  dose  tolerances  of 
nnrnial  tissues,  and  determining  how  to 
deli\t'r  the  recjuired  dose  to  abnormal 
tissue  while  deli\ering  a  dose  to 
adiacent  normal  tissues  within  their 
range  of  tolerance.  We  noted  that 
planning  activities  include  the  abilitv  to 
manufacture  various  treatment  devices 
for  protection  of  normal  tissue  as  well 
as  the  ability  to  ensure  that  the  plan  will 
deliver  the  intended  doses  to  normal 
and  abnormal  tissue  by  simulating  the 
treatment.  Second,  there  is  "treatment 
"deliver) .'  which  is  the  actual  deliven,' 
of  radiation  to  the  patient  in  accordance 
with  the  treatment  plan  and  includes 
such  activities  as  adjusting  the 
collimator  (a  device  that  filters  the 
radiation  beams),  doing  setup  and 
verification  images,  treating  one  or  more 
areas,  and  performing  qualitv  control. 

We  noted  that  treatment  planning  for 
IMRT  requires  specialized  equipment 
ineduding  a  duplicate  of  the  actual 
equipment  used  to  deliver  the 
treatment,  the  ability  to  perform  a  CT 
scan,  various  disposable  supplies,  and 
inv(jlvement  of  various  staff  such  as  the 
phvsician,  the  physicist,  the  dosimetrist. 
and  the  radiation  t(;c.hnologist. 
Treatment  deliver*'  requires  specialized 
equipment  to  deliver  the  treatment  and 
the  involvement  of  the  radiation 
technologist.  The  physician  and 
physicist  provide  general  oversight  of 
this  process. 

Our  proposal  stated  that  although 
there  are  several  types  of  equipment. 
produced  by  several  manufacturers. 


used  to  accomplish  this  treatment,  it 
was  the  consensus  of  the  commenters 
and  the  Panel  that  the  most  useful  way 
to  categorize  stereotactic  radiosurgery 
and  IMRT  is  by  the  source  of  radiation 
used  for  the  treatment  and  not  by  the 
type  of  equipment  used.  One  reason  for 
this  is  that  the  clinical  indications  for 
stereotactic  radiosurgery  and  IMRT 
overlap.  Therefore,  a  single  disease 
process  can  be  treated  by  either 
modality  but  the  cost  of  treatment  varies 
by  source  of  radiation  used  for  the 
treatment.  Second,  while  both 
stereotactic  radiosurgery  and  IMRT  can 
deliver  a  complete  course  of  treatment 
in  either  one  or  multiple  sessions,  the 
cost  of  treatment  delivery  per  session  is 
relatively  fixed,  and  is  closely  related  to 
the  source  of  radiation  used  for  the 
treatment.  On  the  basis  of  this 
understanding  we  made  the  following 
proposal:  Appropriate  APC  assignment 
and  payment  were  to  be  made  by 
creating  four  HCPCS  codes  to  describe 
these  services. 
The  proposed  codes  are  as  follows: 

•  GXXXl  Multi-source  photon 
stereotactic  radiosurgery  (Cobalt  60 
multi-source  converging  beams)  plan, 
including  dose  volume  histograms  for 
target  and  critical  structure  tolerances, 
plan  optimization  performed  for  highly 
conformal  distributions,  plan  positional 
accuracy  and  dose  verification,  all 
lesions  treated,  per  course  of  treatment. 

•  GXXX2  Multi-source  photon 
stereotactic  radiosurgery,  delivery 
including  collimator  changes  and 
custom  plugging,  complete  course  of 
treatment,  per  lesion. 

•  G0174  Intensity  modulated 
radiation  therapy  (IMRT)  delivery  to  one 
or  more  treatment  areas,  multiple  couch 
angles/fields/arcs  custom  coUimated 
pencil-beams  with  treatment  setup  and 
verification  Images,  complete  course  of 
therapy  requiring  more  than  one 
session,  per  session. 

•  GDI 78  Intensity  modulated 
radiation  therapy  (IMRT)  plan, 
including  dose  volume  histograms  for 
target  and  critical  structure  partial 
tolerances,  inverse  plan  optimization 
performed  for  highly  conformal 
distributions,  plan  positional  accuracy 
and  dose  verification,  per  course  of 
treatment. 

We  also  proposed  that  HCPCS  codes 
GXXXl.  G0174.  and  GO! 78  have  status 
indicators  of  S.  while  GXXX2  has  a 
status  indicator  of  T.  We  believe  these 
are  the  correct  status  indicators  because 
GDI  78  has  a  "per  session"  designation, 
while  GXXX2  has  a  "per  lesion" 
designation.  This  was  based  on  our 
understanding  that  GXXXl  would  not 
be  billed  on  a  "per  lesion"  basis  as  the 
planning  process  would  take  into 


account  all  lesions  being  treated  and  it 
would  be  extremely  difficult  to 
determine  resource  utilization  for 
planning  on  a  "per  lesion"  basis. 
Because  the  costs  of  performing  GXXXl 
will  vary  based  on  the  number  of  lesions 
treated,  payment  would  reflect  a 
weighted  average. 

We  based  our  proposal  on  our 
understanding  that  single-source  photon 
stereotactic  radiosurgery  (or  linear 
accelerator)  planning  and  deliver.'  are 
similar  to  IMRT  planning  and  deliven,' 
in  terms  of  clinical  use  and  resource 
requirements.  Therefore,  we  proposed  to 
require  coding  for  single-source  photon 
stereotactic  radiosurgerv  under  HCPCS 
codes  GO  174  and  Go'l78. 

We  also  noted  that  the  AMA  is 
establishing  codes  for  IMRT  planning 
and  treatment  delivery  for  2002  and  we 
proposed  to  retire  Goi74  and  G0178 
(with  the  usual  90-day  phase  out)  and 
recognize  the  applicable  CPT  codes 
when  thev  are  established  in  lanuary 
2002. 

Because  all  activities  required  to 
perform  stereotactic  radiosurgery  and 
IMRT  were  to  be  included  in  the  codes 
described  above,  we  proposed  to 
discontinue  the  use  of  anv  other 
radiation  therapy  codes  for  activities 
involved  with  planning  and  delivery  of 
stereotactic  radiosurgery  and  IMRT  for 
purposes  of  hospital  billing  in  OPPS. 
Therefore,  we  also  proposed  continuing 
to  not  recognize  CPT  code  61793  for 
hospital  billing  purposes. 

We  belitn-ed  that  our  proposal  would 
not  only  simplify  the  reporting  process 
for  hospitals,  but  also  appropriately 
recognize  the  clinical  practice  and 
resource  requirements  for  stereotactic 
radiosurgePt'  and  IMRT. 

We  sought  comments  on  our  proposal, 
including  the  code  titles,  descriptors, 
and  coding  requirements  discussed 
above.  We  also  requested  information 
regarding  appropriate  APC  assignment 
and  payment  rates  to  inform  our 
decision-making.  We  specifically  asked 
for  information  regarding  the  costs  of 
treatment  deliver)'  including  any 
differences  between  the  cost  of  a 
complete  treatment  in  single  versus 
multiple  sessions. 

Finally,  we  noted  that  several 
commenters  had  requested  placement  of 
the  stereotactic  delivery  codes  in 
surgical  APCs.  therefcjre.  we  requested 
clarification  and  support  for  these 
comments  within  the  context  of  our 
coding  proposal.  Specifically,  we  were 
concerned  that  appropriate  payment  be 
made  for  GXXX2.  which  has  a  "per 
lesion"  descriptor. 

We  received  numerous  comments  on 
our  proposal.  These  comments 
concerned  our  proposed  coding  scheme 
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and  payment  amounts  as  well  as  the 
need  for  separate  codes  recognizing 
linear  accelerator-based  radiosurgery. 
Manv  of  the  comments  were  part  of  a 
write-in  campaign  asking  us  to 
categorize  radiosurgery  as  a  surgical 
procedure  and  not  a  radiologic 
procedure.  These  letters  also  asserted 
that  our  payment  amount  for 
stereotactic  radiosurgery  should  be 
Si 5.000.  Below,  we  address  each  major 
issue  raised  by  the  commenters. 

Comment:  We  received  several 
comments  regarding  our  coding 
proposal.  The  commenters  indicated  the 
following: 

•  Our  proposed  codes  are  duplicative 
of  currently  e.xisting  codes. 

•  We  should  recognize  CPT  code 
61793  in  the  APC  system. 

•  Our  proposed  codes  would  not 
allow  billing  for  single  session  and 
fractionated  linear  accelerator-based 
radiosurgery. 

•  We  incorrectly  believe  that 
multisession  radiosurgery  is  similar  in 
resource  use  to  IMRT. 

•  We  should  delete  our  proposed 
codes  for  stereotactic  radiosurgery 
planning  and  recognize  CPT  code  77295 
for  this  purpose. 

•  CMS  should  clarif>'  the  other  codes 
that  would  be  billable  with  our 
proposed  codes. 

•  Conflicting  comments  on  whether 
the  proposed  code  for  stereotactic 
radiosurger)'  delivery  should  be  "per 
lesion"  or  "per  session"  or  "per  course 
of  treatment." 

Commenters  were  also  concerned 
about  our  ability  to  establish  APC 
weights  using  claims  that  contained  two 
significant  procedures  (e.g..  stereotactic 
radiosurger>'  planning  and  stereotactic 
radiosurgery  delnen*'). 

Response:  We  reviewed  all  these 
comments  ven,'  carefully.  After 
completing  our  review,  we  have  decided 
to  make  the  following  modifications  to 
our  proposed  coding  scheme: 

•  IMRT — We  are  not  making  any 
changes  to  our  proposal  for  IMRT 
coding.  We  will  delete  the  applicable  G 
codes  {G0174  and  G0178)  and  recognize 
the  new  CPT  codes  for  IMRT  planning 
(code  77301)  and  IMRT  deliver.'  (code 
77418)  as  established  by  the  AMA. 

•  GXXXl — Lnder  our  proposal. 
GXXXl  (now  G0242)  would  have  been 
used  only  for  Cobalt-based  radiosurgen,'. 
After  re\'iew  of  the  comments,  we 
believe  that  the  planning  for  Cobalt- 
based  and  linear  accelerator-based 
radiosurgen.'  is  similar  both  clinically 
and  in  terms  of  resource  consumption. 
Therefore,  at  the  ne.xt  coding  update,  we 
will  change  the  descriptor  for  this  code 
to  include  linear  accelerator-based 
radiosurgery  planning.  We  do  not  know 


whether  radiosurgen,'  planning  is 
similar  clinically  and  in  terms  of 
resource  consumption  to  CPT  code 
77295  (therapeutic  radiology 
simulation-added  field  setting;  three- 
dimensional).  Use  of  G0242  will  allow 
us  to  collect  claims  data  and  cost 
information  that  will  aid  us  in 
determining  whether  G0242  is  similar  in 
resource  use  to  77295.  However,  we 
believe  that  tracking  the  utilization  of 
G0242  as  well  as  the  codes  with  which 
it  is  submitted  is  ven.'  important  for 
future  APC  reclassification  and 
recalibration  purposes,  therefore,  at  this 
time,  we  do  not  intend  to  discontinue 
use  of  this  code. 

•  GXXX2 — Most  of  the  coiiunents 
concerned  whether  this  code  (now 
G0243)  should  be  "per  lesion."  After 
extensive  review  of  the  comments,  we 
have  determined  that  it  is  more 
appropriate  for  this  code  to  be  used  "per 
session"  or  "per  course  of  treatment." 
We  have  concluded  that  the  resource 
consumption  for  stereotactic  treatment 
deliver)'  varies  significantly  depending 
on  the  size,  shape,  and  depth  of  the 
lesion{s)  being  treated.  It  is  quite 
possible  for  the  treatment  of  two 
superficial,  spherical  lesions  to  be  less 
resource  intensive  than  the  treatment  of 
a  single,  large,  irregular  lesion  deep 
within  the  brain.  Furthermore,  the 
method  of  treatment  and  the  manner  in 
which  the  resources  are  used  make  a 
"per  lesion"  description  inappropriate. 
For  example,  in  Cobalt-based  treatment, 
patients  are  administered  "spheres  of 
dose"  and  moved  in  and  out  of  the 
machine  after  each  "sphere  of  dose." 
The  number  of  "spheres  of  dose"  per 
lesion  varies  widely  so  therefore  "per 
sphere  of  dose"  might  be  an  alternative 
description  for  this  senice.  However, 
we  have  concluded  that  any  descriptor 
other  than    per  session"  or  "per  course 
of  treatment"  will  result  in.  or  create  the 
incentive  to  bill  for.  inappropriate 
payments  for  this  service.  Furthermore, 
it  is  our  understanding  that  hospitals 
usually  have  a  single  charge  for  this 
senice  and  that  charge  is  based  on  the 
average  resource  use  for  all  patients 
undergoing  the  procedure  whether  those 
patients  have  one.  two.  or  more  lesions 
treated.  Because  of  the  variability  of 
treatment  deliven,"  per  lesion,  hospitals 
would  be  overpaid  for  multi-lesion 
patients  if  their  charge  is  based  on  the 
average  resource  use  over  all  patients. 
Finally,  a  "per  session"  description  is 
more  consistent  with  a  prospective 
payment  system.  Because  a  'per 
session"  payment  reflects  an  average 
that  includes  all  patients,  unless  a 
hospital  specializes  in  treatment  of 
multi-lesion  patients,  the  OPPS 


payment  is  likely  to  be  appropriate 
across  all  patient  types.  That  is.  the 
payment  will  be  slightly  higher  than 
costs  for  single  lesion  treatments,  and 
slightly  lower  than  costs  for  multiple 
lesion  treatments,  averaging  out  over  all 
patients. 

•  Linear  accelerator-based 
radiosurgen.' — This  treatment  poses  an 
especially  difficult  problem  because 
linear  accelerator-based  radiosurger\' 
can  be  delivered  in  a  single  dose  like 
Cobalt-based  treatment,  or  it  can  be 
delivered  in  fractions,  with  a  maximum 
of  five  fractions.  We  do  not  have  anv 
cost  information  concerning  the 
resource  use  of  linear  accelerator-based 
treatment  deliven.'.  but  we  do 
understand  that  there  are  two  types  of 
linear  accelerator-based  deliven.'  of 
radiosurgen.-:  "gantry-based"  and 
'image-directed."  We  do  not  know  if 
the  resource  use  of  these  two  subtypes 
of  linear  accelerator  based-radiosurgen.' 
is  similar.  Furthermore,  we  do  not  know 
whether  the  total  resource  consumption 
of  fractionated  radiosurgen.'  delivered 
from  a  linear  accelerator  is  different 
from  the  resource  consumption  of  single 
dose  radiosurgery  delivered  by  a  linear 
accelerator. 

Therefore,  in  order  to  collect  data  on 
this  procedure,  we  will  designate 
current  code  G0173  for  reporting  single 
session  radiosurgery  delivered  by  a 
linear  accelerator,  either  gantn.'-based  or 
image-directed.  At  the  next  coding 
update,  we  will  revise  the  descriptor  for 
G0173  to  reflect  this  change. 
Additionally,  at  the  next  coding  update, 
we  will  create  a  new  G  code  for  use  by 
facilities  for  fractionated  radiosurgen.' 
delivered  by  a  linear  accelerator  (either 
gantn.'-based  or  image-directed).  The 
number  of  fractions  will  be  limited  to  no 
more  than  five.  Both  G0173  and  the  new 
code  for  fractionated  linear  accelerator- 
based  radiosurgen.'  will  be  temporary' 
while  we  collect  cost  and  utilization 
data  for  these  sen'ices.  Once  we  have 
collected  these  data,  we  will  determine 
whether  permanent  codes  are  needed. 

In  general,  we  have  tried  to  strike  a 
balance  between  recognizing  clinically 
dissimilar  treatments  with  individual 
codes  and  avoiding  the  creation  of 
equipment-specific  codes  for  purposes 
of  the  OPPS.  We  believe  that  the  codes 
established  in  this  final  rule  reflect  this 
balance. 

For  multiple  procedure  claims,  we  do 
not  believe  there  is  a  problem 
recognizing  claims  with  more  than  one 
significant  procedure  to  assist  us  in 
determining  appropriate  APC  weights. 
We  have  analyzed  all  the  claims  in  the 
1999-2000  data  base  for  CPT  code 
61793  to  determine  the  codes  with 
which  it  was  billed  and  in  what 
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frequencies.  We  have  developed  coding 
edits  based  on  thi.s  claims  analysis  and. 
as  discussed  below,  the  payments  for 
stereotactic  radiosurgery  reflect  the 
median  costs  for  all  services  that  will  be 
included  in  the  pavment  for  stereotactic 
radi()surger\-  planning  and  deliver)'.  We 
have  discussed  these  coding  edits  in 
great  detail  with  the  American  Society 
for  Therapeutii  Radiology  and  Oncologv 
(A.STROj  and  they  concur  with  the 
edits 

Comment:  Many  commenters  asked 
us  to  plac:e  stereotactic  radiosurgery  in 
a  "surgical"  APC. 

Rpuponsr:  We  do  not  understand 
these  comments.  We  realize  that  a 
neurosurgeon  is  present  during 
stereotactic  radiosurgery  but.  unlike  the 
hospital  inpatient  PPS,  we  ha\e  no  APC 
designation  of  "surgical."  We  have 
interpreted  this  comment  to  mean  that 
commenters  do  not  want  stereotactic 
radiosurgery  to  be  in  the  same  APC  as 
IMRT  or  fractionated  stereotactic 
radiosurgery.  As  discussed  below,  our 
new  assignments  of  the  codes  to  APCs 
will  effectively  create  this  change. 

(Comment:  \Me  received  numerous 
comments  concerning  the  status 
indicators  we  had  proposed  for  the 
various  radiosurgerv  proc:edures. 

Response:  In  view  of  the  change  in  the 
descriptor  for  G0243.  we  will  be 
changing  the  status  indicator  for  G0243 
to  ',S  "  This  is  because  there  will  not  be 
multipU'  units  of  this  service  billed  and 
tht^  losts  for  providing  single  dose 
stereotactic  radiosurgery  is  relativelv 
fixed  and  it  would  be  inappropriate  to 
give  this  procedure,  as  finalized,  a  "T " 
designaticjn  (that  is.  the  multiple 
procedure  reduction  is  not  applicable). 

(.'ommfnt:  Many  comments  addressed 
the  pavment  rate  for  stereotactic 
radiosurgerv  and  IMRT.  Suggested 
amounts  for  payment  of  IMRT  treatment 
planning  and  deliver\'  varied  from  less 
than  .S30n  to  over  S2.boo  and  suggested 
amounts  for  radiosurgery  planning  and 
treatment  ranged  from  less  than  SI. 000 
toSl5.000. 

Response:  We  have  no  cost  data 
specifically  associated  with  IMRT  upon 
which  to  base  payment  for  IMRT. 
Therefore,  we  used  information  that 
provided  the  basis  for  IMRT  payment 
under  the  physician  fee  schedule  and 
we  have  established  APC.  assignments 
that  result  in  payment  rates  for  IMRT 
planning  and  treatment  delivery  similar 
to  payment  under  the  phvsician  fee 
schedule  We  believe  this  is  appropriate 
because  the  resource  use  for  these 
procedures  is  similar  in  freestanding 
facilities  and  in  hospitals.  Because  we 
have  no  claims  data  on  the  costs  of 
IMRT.  these  procedures  will  be  assigned 
to  new  technology  APCs.  As  cost  data 


are  incorporated  in  the  OPPS  claims 
data  base,  they  will  be  used  to 
recalibrate  the  payment  for  these 
services  and  determine  their  future  APC 
assignment.  We  would  note  that 
payment  for  IMRT  planning  includes 
payment  for  the  following  CPT  codes: 
77300.  77280-77295,  77305-77321.  The 
only  CPT  codes  that  mav  be  billed  in 
addition  to  G0242  (IMRT  planning)  are 
the  CPT  codes  72332-72334  for 
treatment  devices.  We  plan  to 
incorporate  the  costs  of  those  codes  into 
IMRT  planning  when  we  have  collected 
the  cost  data.  The  APC  assignment  for 
G0242  is  APC  0714.  New  Technologv— 
IX{S1250-S1500). 

In  order  to  determine  appropriate 
payment  amounts  for  both  planning  and 
treatment  of  stereotactic  radiosurgery, 
we  did  an  extensive  analysis  of  our 
claims  data  base  for  code  61793  because 
that  was  the  code  used  for  stereotactic 
radiosurgery  during  1999-2000.  We 
collected  all  claims  for  61793  and 
determined  which  CPT  codes  were 
billed  with  61793  and  the  frequency 
with  which  each  of  those  codes  was 
billed  with  61793.  Within  the  subset  of 
claims  including  CPT  code  61793.  we 
determined  the  median  costs  for  61793 
and  for  each  CPT  code  billed  with 
61793.  In  analyzing  these  claims,  it  was 
clear  that  61793  was  generally  used  to 
bill  for  treatment  delivery  and  other 
codes  were  used,  in  combination,  to  bill 
for  treatment  planning.  For  example. 
61793  was  billed  with  77300  on  57 
percent  of  the  claims,  with  either  77295 
or  77290  on  62  percent  of  the  claims, 
with  either  77370  or  77336  on  77 
percent  of  the  claims  (occasionally  both 
of  these  codes  were  on  the  same  claim), 
and  with  either  77305.  77315.  or  77321 
on  59  percent  of  the  claims. 

Based  on  these  data,  we  have 
determined  the  total  cost  for  stereotactic 
radiosurgery  as  follows:  For  stereotactic 
radiosurgery  planning,  we  added  the 
median  costs  (when  billed  with  61793) 
of  77295  (the  most  typical  simulation 
code  billed  with  61793).  77300,  77370 
(the  most  common  physics  consult 
billed  with  61793).  and  77315  (the  most 
common  dose  plan  billed  with  61793) 
and  will  use  the  sum  of  these  medians 
as  the  basis  for  our  APC  assignment  for 
2002.  The  medians  of  these  codes  are: 
S134.06  for  77300;  S146.97  for  77370; 
S955.8B  for  77295;  and  $206.56  for 
77315.  The  total  median  cost  for  these 
codes  is  $1,443.47.  Effective  for  services 
furnished  on  or  after  January  1,  2002. 
we  will  no  longer  allow  these  codes  to 
be  billed  with  stereotactic  radiosurgerv'. 
No  other  codes  were  billed  frequently 
enough  with  61793  to  justify  including 
their  costs  in  our  stereotactic 
radiosurgery  planning  code.  However, 


treatment  device  codes  (77332-77334) 
were  billed  with  61793  on  42  percent  of 
the  claims,  so  we  will  allow  one  of  those 
codes  to  be  billed  with  each  claim  for 
stereotactic  radiosurgerv.  We  will 
consider  incorporating  their  costs  into 
the  payment  for  stereotactic 
radiosurgery-  in  the  future.  We  note  that 
the  median  cost  of  77334  (the  most 
common  treatment  device  code  billed 
with  61793)  was  SI 74.27  when  it  was 
billed  with  61793. 

CPT  Code  20660.  application  of 
cranial  tongs,  caliper,  or  stereotactic 
frame,  including  removal  (separate 
procedure),  was  billed  with  61793  on 
only  23  percent  of  the  claims.  Because 
20660  is  required  in  order  to  perform 
stereotactic  radiosurgery  treatment,  we 
will  package  the  costs  associated  with 
20660  into  G0243.  the  radiosurgerv^ 
treatment  deliverv  code.  We  also  note 
that  61 793  was  bi'lled  with  an  MRI  of 
the  brain  on  71  percent  of  the  claims. 
We  will  allow  CTs  and  MRls  to  be  billed 
in  addition  to  stereotactic  radiosurgery 
planning. 

For  stereotactic  radiosurgerv'  delivery, 
we  determined  that  the  median  cost  of 
61793  (using  all  claims)  was  55,734.22 
and  will  use  that  amount  as  the  basis  for 
our  APC  assignment  for  stereotactic 
radiosurgerv'  for  2002.  No  other 
radiotherapy  treatment  code  was  billed 
frequently  enough  with  61793  to  justifv' 
incorporation  of  its  cost  into  our 
payment  (that  is.  the  treatment  code 
most  commonly  billed  with  61793  was 
77470  (33  percent  of  the  claims)  and  the 
next  most  common  was  77412  (6 
percent  of  the  claims)).  We  will  not 
allow  billing  of  any  other  radiation 
treatment  deliverv'  codes  with 
stereotactic  radiosurgery  treatment. 

Therefore,  we  are  assigning  G0243  to 
APC  0721.  New  Technologv— XVI 
(S5.000  toS6.000). 

We  will  pay  the  same  amount  for 
linear  accelerator-based  stereotactic 
radiosurgery  as  for  multiple  source- 
based  radiosurgery.  For  fractionated 
linear  accelerator-based  radiosurgery, 
we  will  divide  the  payment  for  single 
session  radiosurgery  by  five  and  allow 
up  to  five  payments.  This  will  make 
total  payment  for  fractionated  linear 
accelerator  based  radiosurgerv  similar  to 
linear  accelerator-based  single  dose 
radiosurgerv'  while  allowing  us  to 
collect  cost  and  utilization  data  for 
setting  payments  in  2003.  Note  that 
because  application  of  a  stereotactic 
frame  is  not  required  for  linear 
accelerator-based  radiosurgery,  we  will 
not  be  packaging  the  costs  of  code  20660 
into  the  costs  for  linear  accelerator- 
based  radiosurgerv. 

Linear  accelerator-based  radiosurgery 
planning  will  be  coded  with  the  same 
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code  as  multiple  source-based 
radiosurgery,  therefore,  the  APC 
assignment  will  be  the  same  as  well.  We 
note  that  all  of  these  codes  associated 
with  radiosurgery'  are  assigned  to  new 
technology  APCs  as  we  have  no  claim 
data  on  the  procedures.  Once  we  have 
collected  data,  the  procedures  will  be 
assigned  to  other  APCs. 

The  final  APC  assignments  are  as 
follows: 

•  77301  is  assigned  to  APC  0712 

•  77418  is  assigned  to  APC  0710 

•  G0173  is  assigned  to  APC  0721 

•  G0242  is  assigned  to  APC  0714 

•  G0243  is  assigned  to  APC  0721. 

APC  0311:  Radiation  Physics  Services 
APC  0312:  Radio  Element  Application 
APC  0313:  Brachytherapy 

We  presented  APC  0311  to  the  Panel 
because  we  believed  our  cost  data  for 
CPT  codes  77336,  Continuing  medical 
physics  consultation,  including 
assessment  of  treatment  parameters, 
quality  assurance  of  dose  deliverv',  and 
review  of  patient  treatment 
documentation  in  support  of  the 
radiation  oncologist,  reported  per  week 
of  therapy;  77370,  Special  medical 
radiation  physics  consultation;  and 
77399.  Unlisted  procedure,  medical 
radiation  physics,  dosimetry,  and 
treatment  devices,  and  special  services, 
were  inaccurate.  We  were  concerned 
that  these  procedures,  particularly  code 
77370,  were  not  being  paid 
appropriately  in  APC  0311. 

Presenters  pointed  out  that,  as  with 
all  radiation  oncology  services,  the 
usual  practice  is  to  bill  multiple  CPT 
codes  on  the  same  date  of  service. 
Therefore,  single  claims  were  likely  to 
be  inaccurate  bills  and  did  not  represent 
the  true  costs  of  the  procedure.  For  this 
reason,  presenters  believed  that  using 
single  claims  to  set  payment  rates  for 
radiation  oncologv  procedures  was 
inappropriate  and  that  we  needed  to 
develop  a  methodology  that  allowed  the 
use  of  multiple  claims  data  to  set 
payment  rates  for  these  services. 

For  radiation  physics  consultation, 
presenters  stated  that  the  staff  costs 
associated  with  CPT  code  77370  were 
significantly  greater  than  the  costs  of 
CPT  codes  77336  and  77399.  Therefore, 
they  recommended  that  CPT  codes 
77336  and  77399  be  moved  from  APC 
0311  to  APC  0304.  Level  1  Therapeutic 
Radiation  Treatment  Preparation,  and 
CPT  code  77370  be  moved  from  .\PC 
0311  to  APC  0305.  Level  II  Therapeutic 
Radiation  Treatment  Preparation.  The 
Panel  agreed  with  this  recommendation 
and  we  proposed  to  accept  the  Panel's 
recommendation.  We  also  agreed  that 
we  should  review  the  use  of  single 


claims  to  set  payment  rates  for  radiation 
oncology  services.  We  plan  to  present 
this  issue  again  at  the  2002  Panel 
meeting. 

We  presented  APCs  0312  and  0313  to 
the  Panel  because  commenters  were 
concerned  that  the  pavTnent  rates  were 
too  low  for  the  procedures  assigned  to 
the  APCs  and  that  there  were 
insufficient  data  to  set  payment  rates  for 
these  APCs.  The  Panel  agreed  that  the 
issue  regarding  the  use  of  single  claim 
data  affected  the  payment  rates  for  these 
services.  However,  there  were 
insufficient  data  for  the  Panel  to  make 
any  recommendations  regarding  these 
APCs.  The  Panel  did  request  to  look  at 
the  issue  of  radiation  oncologv'  at  its 
2002  meeting. 

Therefore,  we  proposed  to  make  no 
changes  to  APCs  0312  and  0313  but  will 
address  radiation  oncology  issues  at  the 
Panel's  2002  meeting.  We  note  that  our 
updated  claims  data  show  very  few 
single  claims  for  procedures  in  these 
APCs.  However,  moving  any  of  these 
procedures  into  other  radiation 
oncologv'  APCs  would  lower  their 
payment  rates.  We  are  making  no 
further  changes  to  these  APCs. 

APC  0371:  Allergv  Injections 

We  presented  this  APC  to  the  Panel 
because  it  violates  the  2  times  rule.  The 
median  costs  for  CPT  codes  95115. 
Professional  services  for  allergen 
immunotherapy  not  including  provision 
of  allergenic  extracts:  single  injection, 
and  95117,  Professional  services  for 
allergen  immunotherapy  not  including 
provision  of  allergenic  extracts:  two  or 
more  injections,  were  lower  than  the 
median  costs  for  the  other  services  in 
this  APC. 

The  Panel  agreed  that  because  codes 
95115  and  95117  included 
administration  of  an  injection  only,  the 
resource  utilization  for  these  services 
was  lower  than  for  the  other  senices. 
The  other  services  involve  preparation 
of  antigen  and  require  more  staff  time 
and  hospital  resources  to  perform. 

In  order  to  create  clinical  and 
resource  homogeneity,  the  Panel 
recommended  that  we  create  a  new  APC 
for  codes  95115  and  95117  and  that  we 
leave  the  other  services  in  APC  0371. 
We  proposed  to  accept  the  Panel 
recommendation  and  create  a  new  APC 
0353.  Level  II  Allergy  Injections,  and 
revise  the  title  of  APC  0371  to  Level  1 
Allergy  Injections  These  proposed 
changes  are  incorporated  as  final  in  this 
rule. 

Observation  Services 

See  the  discussion  on  observation 
services  in  section  II. C. 4  of  this 
preamble  for  the  Panel's 


recommendations  and  our  proposal  as 
well  as  a  discussion  of  the  comments  we 
received. 

Inpatient  Procedure  List 

See  the  discussion  of  the  inpatient 
procedures  list  in  section  II. C. 5  of  this 
preamble  for  the  Panel's 
recommendations  and  our  proposal  and 
a  discussion  of  the  comments  we 
received  on  the  list. 

3.  Other  APC  Is«ue>. 

APC  0285:  Positron  Emission 
Tomography  jPETT) 

Comment:  Commenters  expressed 
concern  about  the  calculalion  of  the 
payment  rate  for  APC  0285.  Positron 
Emission  Tomography  (PET),  which 
includes  PET  for  myocardial  perfusion 
imaging.  One  specific  concern  is  that 
single  sen'ice  claims  are  used  to 
calculate  relative  weights  although  the 
applicable  procedure  codes  for  these 
studies  are  always  linked  to  another 
diagnostic  study  and.  therefore,  thev 
should  not  appear  on  single  service 
claims.  Second,  the  commenters  are 
concerned  that  it  is  not  appropriate  to 
place  both  single  study  and  multiple 
study  PET  procedures  in  the  same  .APC. 

Response:  While  the  PET  procedures 
are  linked  with  a  previous  diagnostic 
procedure,  the  latter  need  not  have  been 
performed  on  the  same  day  or  in  the 
same  facility.  Upon  review  of  our  claims 
data  base,  we  find  that  nearly  50  percent 
of  all  claims  for  PET  myocardial 
perfusion  imaging  studies  are  single 
service  claims.  We  believe  this  to  be  a 
sufficient  frequency  for  setting  payment 
rates  consistent  with  the  overall 
methodology  for  setting  rates  in  the 
OPPS  With  regard  to  the  second 
concern,  after  further  analysis  of  claims, 
we  concluded  that  there  is  not  sufficient 
\  ariation  in  the  cost  among  the  relevant 
codes,  whether  single  or  multiple 
studies,  to  warrant  a  change  in  the  APC 
structure 

PET  Scans  Assigned  to  APC  0976:  New 
Technologv— Level  VII  (S750-S10O0) 

In  the  .April  7,  2000  final  rule,  we 
assigned  PET  scans  that  use  18- 
flurodeoxvglucose  (FDG)  to  APC  0980. 
New  Technology— Level  XII  (S2000- 
S2500)  because  there  were  no  claims  for 
these  procedures  in  the  1996  data  used 
to  establish  the  APC  relative  weights  for 
2000  However,  based  on  the  data  from 
over  4.000  claims  for  services  furnished 
between  luly  1.  1999  through  lune  30. 
2000.  the  data  base  that  was  used  to  set 
the  proposed  APC  weights,  we  found 
that  the  reported  median  costs  for  these 
procedures  was  closer  to  S900. 
Therefore,  in  the  proposed  rule,  we 
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assigned  the  FDG  PET  scans  to  APC 
0976.  New  Technology— Level  Vll 
(S750-S1000).  We  received  a  large 
number  of  comments  on  this  proposed 
change. 

Comment:  Commenters  expressed 
concern  that  the  proposed  APC 
assignment  resulted  in  a  much  reduced 
payment  rate  for  FDG  PET  scans.  Many 
of  these  commenters  expressed 
partu  ular  roncern  that  the  proposed 
rate  of  about  S85U  would  not  cover  the 
cost  of  purchasing  FDG  in  addition  to 
the  direct  and  indirect  costs  of  a  PET 
scan.  The  commenters  requested  that  we 
review  our  data  and  the  data  thev 
submitted  and  assign  these  procedures 
to  a  higher  level  new  technology  APC. 

Response:  As  we  discussed  in  detail 
in  the  April  7,  2002  final  rule  (65  FR 
18476-78),  the  purpose  of  assigning  a 
service  to  a  new  technology  APC  is  to 
pay  for  a  new  technology  based  on  its 
expected  costs  (as  evidenced  by  data 
collected  by  us  from  various  external 
sources)  while  we  collect  claims  data 
that  would  allow  assignment  of  the 
service  to  a  clinically  appropriate  APC 
based  on  the  actual  resource  use  of  the 
service.  Our  current  policy  is  that  a 
ser\'ice  remains  in  a  new  technology 
APC  for  2  to  3  years  while  we  collect  the 
necessary  claims  data.  (See  section  VI. G 
of  this  preamble  for  a  discussion  of 
changes  we  are  making  to  this  policv 
effective  CY  2002.)  Because  FDG  PET 
scans  were  assigned  to  a  new 
techmilogv  APC  at  the  implementation 
of  the  GPPS  in  August  2000.  they  will 
continue  to  be  assigned  to  a  new 
technology  APC  through  2002. 
However,  when  we  reviewed  the  claims 
data  in  our  1999-2000  data  base,  there 
were  about  5,000  single  claims  for  these 
PET  scans,  with  a  median  cost  of  about 
S900.  Therefore,  we  proposed  to  move 
these  procedures  from  APC  0980  to  APC 
0976. 

As  requested  by  the  commenters  and 
consistent  with  our  policy  on  pricing 
services  for  assignment  to  new- 
technology  APCs,  we  reviewed  the 
external  data  provided  by  the 
commenters  as  well  as  our  claims  data. 
These  data  suggest  that  our  claims  cost 
data  may  not  have  accurately  captured 
the  entire  costs  of  the  procedure. 
particularly  the  cost  of  the  FDG.  Based 
on  our  analysis,  we  believe  that  the  cost 
of  an  FDG  PET  scan  is  between  Si  .200 
and  51,800,  with  a  midpoint  of  Si. 500. 
According  to  our  methodology  for 
pricing  new  technology  services,  these 
services  will  be  reassigned  to  APC  0978, 
New  Technology— Level  IX  (Si 250- 
S1500),  which  results  in  a  pavment  rate 
ofSl,375. 


Cryoablation  of  the  Prostate 

Comment:  We  received  several 
comments  concerning  our  proposal  to 
place  CPT  code  55873.  cryosurgical 
ablation  of  the  prostate,  into  APC  0163. 
Level  IV  Cystourethroscopy  and  other 
Genitourinary  Procedures.  Commenters 
believe  that  we  had  insufficient  cost 
data  to  justify  moving  this  code  from  its 
current  assignment,  APC  0980.  New 
Technology— XI  (S1750-S2000).  They 
also  believe  that  cryoablation  of  the 
prostate  is  not  clinically  similar  to  other 
procedures  in  APC  0163.  One 
comraenter  requested  moving  code 
55873  into  either  APC  0984,  New 
Technology— XV  ($3500-55000)  or 
0132,  Level  III  Laparoscopy. 

Response:  We  have  reviewed  our 
1999-2000  cost  data  for  code  55873.  and 
have  4  claims  that  show  a  median  cost 
of  just  over  S4,000.  which  includes  the 
cost  of  the  procedure  as  well  as  the 
associated  devices.  The  devices 
associated  with  this  procedure  are 
eligible  for  transitional  pass-through 
payments.  After  subtracting  the 
estimated  cost  of  the  pass-through 
devices,  we  believe  that  the 
approximate  expected  cost  of  this 
procedure  warrants  its  assignment  to 
APC  0982  New  Technology— XIII 
($2500-nS3000),  with  a  status  indicator 
of  "T."  The  devices  associated  with  this 
procedure  remain  eligible  for 
transitional  pass-through  payments  in 
2002  in  addition  to  the  APC  payment 
amount. 

Water-Induced  Thermotherapy 

Comment:  We  received  a  commen* 
from  the  manufacturer  of  the  equipment 
used  for  water-induced  thermotherapy 
(a  treatment  for  benign  prostatic 
hyperplasia),  CPT  code  53853,  that  our 
proposal  to  assign  this  procedure  in  new 
technologv  APC  0977.  New 
Technology— VIII  (S1000-S1250)  did 
not  accurately  reflect  the  costs  and 
resources  required  to  furnish  this 
procedure.  The  commenter  believes  that 
53853  should  be  placed  in  APC  0982, 
New  Technology— XIII  (S2500-S3000) 
with  other  minimally  invasive 
thermotherapy  treatments  for  benign 
prostatic  hyperplasia. 

Response:  We  disagree  with  the 
commenter  and  are  finalizing  our 
proposal.  Based  on  the  information 
provided  by  the  commenters  and  our 
own  clinical  knowledge,  we  understand 
that  the  resources  required  to  deliver 
water-induced  thermotherapy  are  less 
than  th«  resources  required  for  the 
procedures  assigned  to  APC  0982  (CPT 
codes  53850,  transurethral  destruction 
of  prostate  tissue:  by  microwave 
thermotherapy.  and  53852,  transurethral 


destruction  of  prostate  tissue;  by 
radiofrequency  thermotherapy).  Less 
intraoperative  staff  time  and  less 
equipment  resources  are  required  for 
53853  than  for  the  other  procedures.  In 
addition,  unlike  codes  53850  and  53852, 
which  require  sedation  or  regional 
anesthesia,  code  53853  requires  onlv 
local  anesthesia.  Finally,  recovery  time 
is  shorter  (in  part  because  of  the  local 
anesthesia)  and  requires  fewer  facility 
resources.  Therefore,  we  believe  code 
53853  is  appropriatelv  assigned  to  APC 
0977. 

Ultrasound  Radiologic  Guidance  Codes 

Comment:  Several  commenters 
inquired  about  a  change  in  the  proposed 
rule  that  resulted  in  the  packaging  of 
certain  ultrasound  and  radiologic 
guidance  codes.  The  commenters  urged 
us  to  publish  the  data  and  rationale  for 
these  changes  and  recommended  that 
the  proposed  changes  not  be  made  final, 
pending  further  review  and  a  fuller 
discussion  of  the  proposed  changes.  The 
commenters  recommended  separate 
rather  than  packaged  payment  for  the 
guidance  codes. 

Response:  As  we  explain  above  in 
section  II.  A. 2  of  this  preamble  under  the 
discussion  for  APC  0151 ,  we  accepted 
the  APC  Panel's  recommendation  to 
consider  the  use  of  multiple  claims  data 
to  determine  payment  rates  for 
endoscopic  retrograde  cholangio- 
pancreatography (ERCP).  The  payment 
rate  that  we  proposed  for  ERCP  was 
based  on  both  single  claims  for  ERCP 
procedures  and  on  claims  that  included 
both  an  ERCP  procedure  and  a 
radiologic  supervision  or  guidance 
procedure.  That  is,  rather  than  making 
separate  payment  for  the  radiologic 
supervision  and  guidance  furnished  in 
connection  with  ERCP,  we  packaged 
those  costs  into  the  proposed  rate  for 
APC  0151. 

Our  experience  using  multiple 
procedure  claims  to  price  ERCP  in 
accordance  with  the  Panel's 
recommendation  led  us  to  consider 
other  services  that  could  be  priced 
similarly.  We  believe  that  the  following 
procedures  assigned  to  APC  0268, 
Guidance  Under  Ultrasound,  would 
never  be  performed  alone,  but  would 
always  be  performed  in  connection  with 
and  be  considered  integral  to  the 
performance  of  another  procedure: 
76930,  76932,  76934, 76938,  76941, 
76942,  76945.  76946.  76948.  76950. 
76960,  76965,  GO  161.  Therefore,  if  a 
claim  listed  one  of  the  procedures  in 
APC  0268  in  addition  to  another 
procedure,  we  retained  that  claim  in  the 
pool  of  single-procedure  bills  used  to 
calculate  median  costs  for  services 
within  the  various  APCs.  Costs 


associated  with  the  codes  in  APC  0268 
were  therefore  packaged  into  the  APCs 
of  procedures  with  which  they  were 
billed  between  lulv  1.  1999  through 
June  30.  2000. 

We  continue  to  believe  that  the  most 
appropriate  way  to  pay  for  ultrasound 
guidance  is  to  package  its  costs  as  part 
of  the  cost  of  performing  the  procedure 
for  which  the  guidance  is  needed. 
Therefore,  in  the  proposed  rule,  we 
assigned  status  indicator  "N"  to  still 
active  codes  that  had  previously  been  in 
APC  0268.  We  applied  the  same 
principle  to  several  radiologic  guidance 
codes  (76393.  19290.  19291.  and  19295). 
We  assigned  status  indicator  "N"  to 
these  codes  because  they  represent 
services  that  are  always  furnished  in 
connection  with  another  procedure. 
That  is,  they  are  integral  to  performing 
another  procedure  and  would  never  be 
performed  alone,  as  a  single  service. 
Therefore,  costs  associated  with  such 
radiologic  guidance  codes  are  more 
appropriately  packaged  than  paid  for 
separately. 

It  is  crucial  that  hospitals  bill  charges 
for  codes  with  status  indicator  "N"  to 
ensure  that  costs  for  packaged  services 
are  appropriately  captured  in  the  APCs 
with  which  they  are  associated.  For  the 
2003  OPPS  update,  we  will  consider 
proposing  to  package  additional 
guidance  services  with  whichever 
procedures  they  are  billed,  including 
the  following: 

76095,  Stereotactic  localization 
guidance  for  breast  biopsy  or  needle 
placement. 

76355,  Computerized  tomography 
guidance  for  stereotactic  localization. 

76360,  Computerized  tomography 
guidance  for  needle  placement 

We  will  report  to  the  Panel  on  our 
progress  in  treating  bills  with  certain 
packaged  services  as  single  procedure 
claims.  We  will  also  include  on  the 
agenda  of  the  next  Panel  meeting  a 
follow-up  discussion  to  review  the 
services  that  we  have  packaged  thus  far 
and  to  consider  other  codes  that  would 
also  be  more  appropriately  paid  as 
packaged  rather  than  separate  services. 
To  identifv'  all  the  procedures  with 
which  the  ultrasound  and  radiologic 
guidance  services  are  packaged  would 
require  a  review  of  the  raw  outpatient 
claims  that  make  up  the  1999-2000  data 
that  we  are  using  to  recalibrate  the  2002 
APC  weights  because  we  have 
previously  packaged  the  guidance  costs 
with  whatever  procedure  they  are  billed 
in  preparing  the  claims  data  base  used 
for  recalibration. 

Breast  Biopsy 

Comment:  A  few  commenters, 
including  the  manufacturer  of  a 


minimally  invasive  breast  biopsy 
system,  expressed  concern  that  the 
higher  .APC  relative  weight  for  surgical 
breast  biopsy  procedures  would 
discourage  Medicare  beneficiary  access 
to  less  invasive  procedures  The 
commenters  were  also  concerned  that 
the  proposed  payment  for  less  invasive 
breast  biopsy  procedures  was 
inadequate. 

Response:  As  we  discuss  below  in 
section  II. D.  of  this  preamble,  the  APC 
weights  reflect  hospital  median  costs  (as 
determined  from  the  charges  reflected 
on  claims  submitted  by  hospitals)  for  a 
given  procedure  relative  to  the  costs  for 
other  procedures.  We  expect  that  tbe 
costs  for  an  open  surgical  procedure 
will  be  higher  than  those  for  less 
invasive  procedures  because  open 
surgerv'  is  more  resource  intensive, 
especially  in  terms  of  recoverv'  time, 
anesthesia,  and  nursing  care.  We  do  not 
agree  that  the  higher  relative  weight  for 
open  surgical  biopsy  will  serve  as  an 
incentive  to  perform  this  procedure 
rather  than  the  less  costly,  less  invasive 
options.  The  payment  rate  for  tbe  less 
invasive  options  are  based  on  the  costs 
of  those  procedures  as  reported  by 
hospitals.  We  note  that  the  payment  rate 
for  the  breast  biopsy  procedure  assigned 
to  APC  0974.  New  technology — Level  V 
($300-5500)  (CPT  code  19103. 
Percutaneous,  automated  vacuum 
assisted  or  rotating  biopsy  device,  using 
imaging  guidance)  is  higher  in  this  final 
rule  relative  to  the  proposed  rule  (see 
the  discussion  in  section  II. D.  of  this 
preamble,  below). 

Comment:  Several  commenters 
questioned  why  the  proposed  rule 
indicated  that  CPT  code  76095, 
Stereotactic  localization  guidance  for 
breast  biopsy,  would  be  moved  from 
APC  0264,  Level  II  Miscellaneous 
Radiology  Procedures,  with  a  status 
indicator  of  "X"  (ancillarv'  service)  to 
APC  0187,  Placement/Repositioning 
Miscellaneous  Catheters,  with  a  status 
indicator  of  "T"  (significant  procedure, 
multiple  procedure  reduction  applies) 
The  commenters  were  concerned  that 
the  "T"  status  indicator  would  result  in 
a  lower  payment  for  the  procedure 
when  it  is  billed  with  other  procedures. 

Response:  We  agree  with  commenters 
that  the  title  for  APC  0187  in  the 
proposed  rule  is  misleading  given  the 
procedures  that  are  included  within  the 
APC.  Therefore,  in  the  final  rule,  we  are 
changing  the  name  of  APC  0187  to 
"Miscellaneous  Placement/ 
Repositioning"  We  are  also  changing 
the  status  indicator  for  APC  0187  from 
•T  "  to  "X  ".  We  created  APC  0187  to  pay 
more  appropriately  for  certain  guidance 
codes,  including  code  76095. 


Status  Indicators 

Comment:  A  commenter  asserted  that 
some  hospitals  believe  that  procedure 
codes  designated  with  status  indicators 
of  "S,"  "T."  "V.  ■  and  "X  '  mean  that  the 
procedure  must  be  performed  in  the 
outpatient  setting. 

Response:  This  is  not  the  case.  These 
status  indicators  were  developed  to 
assist  us  with  our  pricing  policv  in 
GPPS,  not  to  dictate  where  the 
procedures  could  b<^  performed. 
Although  a  status  indicator  of  "C" 
means  that  the  procedure  will  not  be 
paid  if  performed  in  the  outpatient 
setting,  the  status  indicators  paid  under 
the  OPPS  do  not  dictate  where  that 
service  or  procedure  is  covered  We  pav 
for  any  covered  sen  ice  or  procedure 
performed  in  the  inpatient  setting  as  an 
inpatient  service  as  long  as  the  patient's 
condition  merits  admission  to  the 
hospital  as  an  inpatient 

B  Additional  APC  Changes  Resulting 
from  BIPA  Provisions 

1.  Coverage  of  Glaucoma  Screening 

Section  102  of  the  BIPA  amended 
section  1861(s)(2)  of  the  Act  to  provide 
payment  for  glaucoma  screening  for 
eligible  Medicare  beneficiaries, 
specifically,  those  w  ith  diabetes 
mellitus  or  a  family  historv  of  glaucoma, 
and  certain  other  individuals  found  to 
be  at  high  risk  for  glaucoma  as  specified 
by  our  rulemaking.  The  implementation 
of  this  provision  is  discussed  in  detail 
in  a  separate  final  rule  roncprning  the 
revisions  in  the  physician  fee  schedule 
payment  policy  for  CY  2002.  published 
in  the  Federal  Register  on  November  1, 
2001  (66  FR  55272). 

In  order  to  implement  section  102  of 
BIPA.  we  have  established  two  new 
HCPCS  codes  for  glaucoma  screening: 

•  G0117 — Glaucoma  screening  for 
high  risk  patients  furnished  by  an 
optometrist  or  ophthalmologist 

•  Gone — Glaucoma  screening  for 
high  risk  patients  furnished  under  the 
direct  supervision  of  an  optometrist  or 
ophthalmologist. 

We  proposed  to  assign  the  glaucoma 
screening  codes  1o  APC  0230,  Level  I 
Eye  Tests  We  further  proposed  to 
instruct  our  fiscal  intermediaries  to 
make  payment  for  glaucoma  screening 
only  if  it  is  the  sole  ophthalmologic 
service  for  which  the  hospital  submits  a 
bill  for  a  visit  That  is  the  services 
included  in  glaucoma  screening  (a 
dilated  eye  examination  w  ith  an 
intraocular  pressure  measurement  and 
direct  opthalmoscopy  or  slit-lamp 
biomicroscopy)  would  generally  be 
performed  during  the  deliverv'  of 
another  opthalmologic  service  that  is 
furnished  on  the  same  day.  If  the 
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t)eneii(:tar\  rci  ■■ncs  onh'  a  screening 
service.  h()vve\pr.  Wf  Wiiuhi  pa\  for  it 
under  .-\Pr  112  W 

J    APl'.s  fur  t^.ontfdst  Enhanced 
Diagnostic  Procedures 

Section  430  of  the  BIPA  amended 
section  1833(t)(2)  of  the  Art  to  require 
the  Secretary  to  create  additional  APC 
i^roups  to  classify  procedures  that  utilize 
contrast  agents  separately  from  those 
that  do  not,  effective  for  items  and 
services  furnished  on  or  after  (ulv  1, 
2001.  On  lune  1.  2001.  we  issued  a 
Prouram  Memorandum.  Transmittal  A- 
01-73.  in  which  we  made  numerous 
coding  and  grouping  t:hanges  to 
implement  this  proxision,  (This 
transmittal  i  an  he  found  at 


Ml  wv.  h  cfa.gov/p  u  bforms/transm  it/ 
AOl73.pdf]  We  removed  the 
radiological  procedures  whose 
descriptors  included  either  "without 
contrast  material"  or  "without  contrast 
material  followed  by  contrast  material" 
from  APC  groups  0282,  Level  I, 
Computerized  Axial  Tomography;  APC 
0283,  Level  II,  Computerized  Axial 
Tomography;  and  APC  0284,  Magnetic 
Resonance  Imaging.  As  a  result,  APCs 
0283  and  0284  now  include  only 
imaging  procedures  that  are  performed 
with  contrast  materials.  Additn)nally. 
reconfigured  APC  0282  no  longer 
includes  radiological  procedures  that 
use  contrast  agents. 

Effective  for  items  or  services 
furnished  on  nr  aftpf  lulv  1    2001 ,  we 


created  six  new  APC  groups  for  the 
procedures  removed  from  APCs  0282, 
0283.  and  0284.  as  shown  below. 
(Effective  October  1 .  2001,  we 
eliminated  APC  0338,  Refer  to 
Transmittal  A-01-73  fur  a  detailed 
description  of  this  change.)  For  services 
furnished  on  or  after  lulv  1.  2001  and 
before  lanuary  1.  2002.  the  payment 
rates  for  the  new  imaging  APCs  are  the 
same  as  those  associated  with  the  APCs 
from  which  the  procedures  were  moved. 
For  the  proposed  rule,  we  calculated 
separate  weights  for  the  new  APCs 
based  on  the  data  available  at  the  time 
for  recalibration.  In  this  final  rule,  we 
are  establishing  separate  weights  for  the 
new  APCs  based  on  the  final  data  u^ed 
to  recalibrate  the  weights  for  20(]2 


Table  1  —APC  Groups  Reconfigured  To  Separate  Imaging  Procedures  That  Use  Contrast  Material  From 

Procedures  That  Do  Not  Use  Contrast  Material 


ARC 

SI 

APC  title 

0282     

s 

Miscellaneous  Computerized  Axial  Tomography. 

0283      

s 

Computerized  Axial  Tomograptiy  witti  Contrast, 

0284       

8 

Magnetic  Resonance  Imaging  and  Angiograptiy  with  Contrast 

0332     

S 

Computerized  Axial  Tomography  w/o  Contrast 

0333     

S 

CT  Angio  and  Computerized  Axial  Tomography  wo  Contrast  followed  by  w'tfi  Contrast, 

0335     

8 

Magnetic  Resonance  Imaging   Temporomandibular  Joint 

0336    

8 

Magnetic  Resonance  Angiograptiy  and  Imaging  witliout  Contrast 

0337    

S 

Magnetic  Resonance  Imaging  and  Angiograptiy  w./o  Contrast  tollowed  by  witti  Contrast, 

The  Hd^'.S  codes  that  are  reassigned 
to  thf  new  imaging  APCs  in  this  final 
rule  are  as  follows: 


APC 


HCPCS 


SI 


Short  descnptor 


0282 


0283 


0284 


76370 

S 

76375 

S 

76380 

S 

G0131 

s 

G0132 

s 

70460 

s 

7048' 

s 

7048:- 

s 

70491 

s 

71260 

s 

72126 

s 

72129 

s 

72132 

s 

72193 

s 

73201 

s 

73701 

s 

74160 

s 

76355 

s 

76360 

s 

70542 

s 

70545 

s 

70548 

s 

70552 

s 

71551 

s 

72142 

s 

72147 

s 

72149 

s 

72196 

s 

73219 

s 

73222 

s 

73719 

3 

73722 

s 

CAT  scan  for  ttierapy  guide 
3d  holograph  reconstr  add-on. 
CAT  scan  for  follow-up  study. 
Ct  scan,  bone  density  study, 
Ct  scan   bone  density  study. 
Ct  head  bram  w  dye. 
Ct  orba  ear, fossa  w/dye. 
Ct  maxillofacial  w/dye, 
Ct  soft  tissue  neck  w/dye. 
Ct  thorax  w/dye. 
Ct  neck  spina  w/dye. 
Ct  chest  spine  w.'dye, 
Ct  lumbar  spine  w/dye, 
C;  pelvis  w  dye 
C:  upper  extremity  w/dye. 
Ct  lower  extremity  w/dye. 
Ct  abdomen  w/dye, 
CAT  scan  for  localization 
CAT  scan  for  needle  biopsy. 
MRl  orbityface/neck  w/dye. 
Mr  angiography  head  w/dye 
Mr  angiography  neck  w/dye 
MRl  brain  w  dye 
MRl  chest  w'dye 
MRl  neck  spine  w  dye 
MRl  chest  spine  w  dye 
MRl  lumbar  spine  w/dye. 
MR!  pelvis  w/dye 
MR!  upper  extremity  w/dye, 
MRl  |0int  upr  extrem  w/dye. 
MRl  lower  extremity  w/dye, 
MRl  joint  of  Iwr  extr  w/dye. 
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59873 


APC 


HCPCS 


SI 


Short  descriptor 


0332 


0333 


0335 


0336 


0337 


74182 

75553 

C890C 

C89C3 

C8906 

C8909 

C8912 

70450 

70480 

70486 

70490 

71250 

72125 

72^28 

72^31 

72192 

73200 

73700 

74150 

70470 

70482 

70488 

70492 

70496 

70498 

712~0 

71275 

72127 

72130 

72133 

72191 

72194 

73202 

73206 

73702 

73706 

74170 

74175 

75635 

70336 

75554 

75555 

^6390 

76400 

70540 

70544 

70547 

70551 

71550 

72141 

^2146 

72148 

72195 

73218 

7322' 

73718 

73721 

74181 

"■5552 

C89C1 

C8904 

C8910 

C8913 

70543 

^0546 

^0549 

70553 

71552 

72156 

72157 

72158 

72197 

73220 

73223 


S 
S 

s 

s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

5 

s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


MRl  abdomen  w'dye 
I  Hear!  MR'  for  morph  ■/,  dye 
MRA  w  cont   abd 
MRi  v%  com  breast  uni. 
MRi  /,  coni  breast,  bi, 
MRA  w  cont  chest 
MRA  w'cont,  Iwr  ext 
CAT  5caf^  of  head  or  bram. 
C'  o'tj'tear  'ossa  /v  0  dye. 
C;  maxiiiofaciai  wo  dye 
Ct  soft  tissue  neck  wo  dye, 
Ct  thorax  w  0  dye 
Ct  neck  spme  wo  dye 
d  chest  sp'ne  w  0  dye 
Ct  tjmbar  sDine  w,'o  dye, 
Ct  Deiv",s  /.  c  't^ve, 
Ct  uppe'  extremity  w/o  dye, 
Ct  lower  extremity  wo  dye 
Ct  atxjomen  w/o  dye, 
Ct  head/'brain  w/o&w  dye. 
Ct  ortDit  ear 'fossa  w  o&w  dye 
Ct  maxiiiofaciai  w  oS/.  dve 
C'  sfi  tsue  ncK  w  0  &  /.  3ye 
C'  angiography   lead 
Ct  angiography    neck. 
Ct  thcax  w  o&w  dye 
Ct  angiography    chest 
Ct  neck  spine  w  o&w  dye, 
Ci  chest  sp.ne  w  o&w  dye. 
Ct  umbar  spine  w/o&w  dye, 
Ct  angograph  pelv  w,/o&w  dye. 
Ct  pelvis  w  o&w  dye 
Ct  uppr  extremity  w  o&w  dye 
Ct  angio  jpf  extmi  w  o&w  dye. 
Ct  iwr  extremity  w  o&w  dye 
Ci  angio  Iwr  extr  w  o&w  dve 
Ct  abdomen  w  o&w  dye 
Ct  angio  abdom  w  o&vv  ave 
Ct  angio  abdominal  ane^'es 
Magnetic  image   lav.  lO-^* 
Cardiac  mri'functiO'- 
Cardiac  mr;  iimitec  stjav 

Mr  spectroscopy 

Magnetic  -mage   bone  marrow 
MRI  orbilface  neck  w  0  dye 
Mr  angiography  head  wo  dye, 
Mr  angiography  neck  wo  dye 
MRI  bram  w  0  dye 
MRI  chest  w  0  dye 
MRI  neck  spme  w  0  dye 
MR!  chest  spme  w  0  dye 
MRI  lumbar  spme  wo  dye. 
MRI  peivis  w  0  dye 
MRI  upper  extremity  w/o  dye. 
MRI  joint  upr  extrem  w'o  dye 
MRI  lower  extremity  wo  dye 
MRI  lomt  of  !wr  extre  wo  d 
MRI  abdomen  w  0  dye 
Heart  MRI  for  morph  wo  dye 
MRA  w  0  cont   abd 
MRI  w  0  cont  breast,  uni. 
MRA  w  0  cont,  chest 
MRA  wo  cont,  Iwr  ext 
MRI  orbt'fac  nek  w  o&w  dye 
M'  angiograph  head  w  o&w  aye 
Mr  angiograph  neck  w  o&w  dye, 
MRI  brair  w  o&w  dye 
MRI  ches;  w  o&w  dye 
MRI  neck  spme  a  o&w  dye 
MRI  chest  spme  w  o&w  dye 
MRI  lumbar  spme  w  o&w  Jve 
MRI  pelvis  w  o&w  dye 
MRI  uppr  extremitv  w  o&v\  dve 
MRI  joint  upr  extr  w  o&w  dye 
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APC 

HCPCS 

SI 

Short  descriptor 

73720 

S 

MRI  Iwr  exiremily  w/o&w  dye. 

73723 

S 

MRi  joint  Iwr  extr  w/o&w  dye. 

74183 

S 

MRI  abdomen  w/o&w  dye. 

C8902 

S 

MRA  wo  fol  w/cont,  abd 

- 

C8905 

S 

MRI  w/o  tol  w/cont,  brst.  uni 

C8908 

S 

MRI  w/o  fol  w/cont  breast,  bi. 

C8911 

S 

MRA  w/o  fol  w/cont,  chest 

C8914 

^ 

MRA  w/o  fol  w/cont,  Iwr  exi. 

i 

Refer  to  .Addf^ndum  A  or  Addendum 
B  of  this  final  rule  for  the  updated 
weight.'^,  pdvment  rates,  national 
unadjusted  copayment.  and  minimum 
unadjusted  copayment  for  all  of  the 
procedures  listed  above. 

J.  Coding  and  Payment  for 
Mammography  .Services 

a.  Screening  Mammography. 
Screening  mammography  means  a 
radinUigic  procedure  provided  to  a 
woman  without  signs  or  symptoms  of 
breast  disease  for  the  purpose  of  early 
detection  of  breast  cancer.  Under 
Medicare,  screening  mammography 
services  can  be  billed  in  three  ways:  (!) 
For  the  physician's  interpretation  of  the 
resuhs  of  the  screening  mammogram 
(that  is.  the  professional  component  of 
mammographv  services);  (2)  for  all 
services  other  than  the  physician's 
interpretation  (that  is.  the  technical 
component);  or  (.3)  for  both  the 
professional  and  technical  components 
(global  billing),  although  global  billing 
is  not  permitted  for  services  furnished 
in  the  hospital  outpatient  setting. 

Section  4163  of  the  Omnibus  Budget 
Reconciliatif)n  Act  of  1990  (Pub.  L.  101- 
508)  added  section  1834(c)  of  the  Act  to 
provide  for  Part  B  coverage  of  screening 
mammographv  performed  on  or  after 
lanuarv  1.  1931.  Section  1834(c)  of  the 
.-\ct  governing  those  screenings  did  not 
include  screening  mammography  under 
the  phvsician  fee  schedule;  it  provided 
for  payment  under  a  separate  statutor\' 
methodology.  Payment  for  screening 
mammographv  services  furnished  in  the 
hospital  outpatient  setting  before 
lanuarv  1.  2002  is  subject  to  the 
pavment  method  set  by  the  statute  at 
section  1834(c)  of  the  Act.  When 
Medicare  implemented  the  OPPS  for 
services  furnished  beginning  August  1. 
2000,  payment  for  screening 
mammographv  ser\'ices  continued  to  be 
based  on  the  pasrnent  method  set  by  the 
statute  at  section  1834(c)  (the  lower  of 
hospital  charges  or  the  national 
payment  limitation)  of  the  Act  and  was 
not  made  und"r  the  OPPS. 

Section  104  of  BIPA  amended  section 
1848(j)(3)  of  the  Act  to  include 
screening  mammography  as  a  physician 
service.  As  a  result  of  this  amendment. 


the  payment  limit  that  is  currently  the 
basis  for  payment  is  replaced  beginning 
fanuarv  1,  2002  by  payment  under  the 
Medicare  physician  fee  schedule. 
Payments  for  all  services  under  the 
physician  fee  schedule  are  resource- 
based  and  have  geographic  adjustments 
that  reflect  cost  differences  among  areas. 
A  discussion  of  how  payment  for 
screening  mammography  services  is 
determined  under  the  physician  fee 
schedule  can  be  found  in  the  final  rule, 
"Revisions  to  Payment  Policies  and 
Five-Year  Review  of  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  2002,"  published  in  the  November 
1.  2001  Federal  Register  (66  FR  55246). 
Beginning  January  1.  2002,  Medicare 
payment  for  screening  mammography 
services  furnished  in  a  hospital 
outpatient  setting  is  no  longer  the  lower 
of  hospital  charges  or  the  national 
payment  limitation;  however,  payment 
will  continue  to  be  excluded  from  the 
OPPS.  For  screening  mammography 
furnished  in  the  outpatient  setting, 
Medicare  will  pay  hospitals  the 
technical  component  amount 
established  under  the  Medicare 
physician  fee  schedule. 

Comment:  A  few  commenters 
questioned  why  we  had  not  established 
an  APC  or  a  payment  rate  for  screening 
mammography  in  the  proposed  rule. 
One  commenter  expressed  grave 
concern  that  our  failure  to  include  an 
APC  for  screening  mammography  in  the 
proposed  rule  meant  that  Medicare 
beneficiaries  would  not  be  able  to 
receive  screening  mammography 
services  in  the  hospital  outpatient 
setting.  These  commenters  urged  that 
we  establish  an  APC  for  screening 
mammography  services  and  that  the 
payment  rate  be  consistent  with  the  cost 
of  taking  a  screening  mammogram  in  the 
hospital  outpatient  setting  rather  than 
the  payment  rate  proposed  for 
diagnostic  mammograms  in  APC  0271, 
Mammography.  One  commenter.  citing 
a  survey  conducted  by  a  professional 
society,  reported  the  average  cost  of 
doing  a  screening  mammogram  in  a 
hospital  to  be  about  S97.  Several 
commenters  supported  the  physician  fee 
schedule  payment  rate  for  screening 


mammography  services  as  a  more 
reasonable  recognition  of  associated 
costs  than  the  payment  rate  proposed 
for  diagnostic  mammographv  under 
APC  0271. 

Response:  The  fact  that  we  have  not 
assigned  the  HCPCS  codes  for  screening 
mammography  services  to  an  APC  does 
not  mean  that  Medicare  does  not  pay 
hospitals  for  these  ser\-ices  when  they 
are  furnished  in  the  outpatient  setting. 
Rather,  as  we  explain  in  the  April  7, 
2000  final  rule,  we  excluded  screening 
mammography  services  from  payment 
under  the  OPPS  because  they  were 
already  subject  to  an  existing  fee 
schedule  or  other  prospectively 
determined  payment  rate  (65  FR  18442). 
When  the  OPPS  was  implemented  on 
August  1,  2000.  screening 
mammography  services  were  assigned 
payment  status  indicator  "A"  to  specifv' 
that  payment  would  be  the  "lower  of 
charge  or  national  rate."  consistent  with 
section  1 834(c)(3)  of  the  Act  (65  FR 
18445). 

As  a  result  of  section  104  of  BIPA, 
which  amended  section  1848(j)(3)  of  the 
Act  to  define  screening  mammography 
as  a  physician  service.  Medicare 
payment  for  screening  mammography 
ser\'ices  furnished  on  or  after  January  1, 
2002  is  no  longer  subject  to  the  payment 
methodology-  established  under  section 
1834(c)  of  the  Act.  Therefore,  payment 
for  both  the  professional  and  technical 
components  of  screening  mammography 
services  furnished  on  or  after  January  1, 
2002  is  made  under  the  physician  fee 
schedule.  This  means  that,  effective  for 
services  furnished  on  or  after  January'  1. 
2002,  the  payment  amount  to  hospitals 
for  screening  mammography  ser\'ices 
furnished  in  the  outpatient  setting  will 
be  based  on  the  amount  established  for 
the  technical  component  of  screening 
mammography  under  the  physician  fee 
schedule. 

Hospitals  are  to  use  the  following 
codes  to  bill  for  screening 
mammography  services  effective 
January  1,  2002: 

•  CPT  code  76092.  Screening 
mammography,  bilateral  (two  view  film 
study  of  each  breast) 
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•  HCPCS  code  G0202.  Screening 

mammography,  direct  digital  image, 
bilateral,  all  views 

•  CPT  code  76085,  Computer-aided 
detection  add-on  code  for  screening 
mammographv  (can  only  be  billed  with 
CPT  code  76092) 

We  further  discuss  in  section  H.B.3.C. 
below,  coding  and  payment  for 
screening  and  diagnostic  mammograms 
that  use  advanced  new  technologies. 

Payment  for  screening  mammographv 
services  furnished  in  a  hospital 
outpatient  department  beginning 
January  1,  2002  is  equal  to  80  percent 
of  the  lower  of  the  hospital's  actual 
charge  or  the  locality  specific  technical 
component  payment  amount  under  the 
physician  fee  schedule  Coinsurance 
equals  20  percent  of  the  lower  of  the 
actual  charge  or  the  physician  fee 
schedule  amount.  The  Medicare  Part  B 
deductible  does  not  apply  to  screening 
mammography.  The  November  1 
physician  fee  schedule  final  rule  lists 
the  relative  value  units  for  screening 
mammography  services  and  the 
physician  fee  schedule  conversion 
factor  for  CY  2002  (66  FR  55334).  In 
addition  to  the  technical  component 
payment  made  to  the  hospital, 
physicians  are  paid  an  additional 
amount  for  professional  services 
furnished  in  connection  with  these 
procedures. 

In  this  final  rule,  we  are  changing  the 
descriptor  of  payment  status  indicator 
"A"  for  the  screening  mammography 
codes  to  "Physician  Fee  Schedule"  to 
conform  with  the  BIPA  change. 

b  Diagnostic  Mammographv 
Medicare  covers  a  radiological 
mammogram  as  a  diagnostic  test  under 
the  following  conditions: 

•  A  patient  has  distinct  signs  and 
symptoms  for  which  a  mammogram  is 
indicated; 

•  A  patient  has  a  history  of  breast 
cancer;  or 

•  A  patient  is  asymptomatic,  but  on 
the  basis  of  the  patient's  historv  and 
other  factors  the  physician  considers 
significant,  the  physician's  judgment  is 
that  a  mammogram  is  appropriate 

Payment  for  a  diagnostic  mammogram 
furnished  in  a  hospital  outpatient 
setting  is  made  under  the  OPPS  The 
following  codes  are  used  to  report 
diagnostic  mammography:  CPT  code 
76090.  Mammography;  unilateral,  and 
CPT  code  76091,  Mammographv, 
bilateral  are  used  to  report  a  diagnostic 
mammogram.  These  two  codes  are 
assigned  to  APC  0271,  Mammography, 
and  we  proposed  no  changes  to  the 
assignment  of  these  codes  in  the 
proposed  rule.  (We  discuss  in  section 
III.B.3.C.  below,  coding  changes  for  the 


CY  2002  related  to  new  technology- 
mammography.) 

In  the  proposed  rule,  the  relative 
weight  for  APC  0271  was  equal  to  0.64. 
We  recalibrated  all  the  APC  relative 
weights,  including  that  for  APC  0271 , 
using  claims  data  for  services  furnished 
beginning  July  1.  1999  through  June  30. 
2000  in  accordance  with  the  process 
explained  in  the  proposed  rule  (66  FR 
44695). 

Comment:  We  received  numerous 
comments,  many  of  which  were  the 
product  of  a  "write-in  "  campaign, 
regarding  the  relative  weight  and 
payment  rate  proposed  for  .APC  0271, 
The  commenters  asserted  that  the 
current  payment  rate  for  APC  0271  is 
inadequate  to  support  the  provision  of 
mammography  services  in  the  hospital 
outpatient  setting,  and  they  expressed 
disbelief  that  the  proposed  payment  rate 
for  2002  is  lower  than  the  current  rate. 
Commenters  expressed  grave  concern 
that  the  proposed  payment  rate  for 
diagnostic  mammography  would  have  a 
generally  negative  impact  on  beneficiar>- 
access  to  mammography  services.  Many 
commenters  cited  a  practice  cost  sur\'ey 
conducted  by  the  American  College  of 
Radiology  that  indicated  the  average 
cost  for  performing  a  screening 
mammogram  in  a  hospital  outpatient 
setting  to  be  S97.  The  commenters 
argued  that  diagnostic  mammography  is 
more  complex  technically  and  more 
resource  intensive,  requiring  more  than 
double  the  clinical  labor,  supplv,  and 
equipment  inputs  than  those  required 
for  screening  mammography.  One 
commenter  stated  that  the  technical  cost 
of  providing  screening  mammographv 
in  the  hospital  setting  is  nearly  twice 
the  cost  of  providing  the  same  service  in 
a  physician  office  setting. 

Other  commenters  recommended  that 
payment  for  all  mammography  ser\'ices 
furnished  in  the  outpatient  setting,  both 
screening  and  diagnostic,  be  paid  under 
the  physician  fee  schedule  to  eliminate 
the  significant  payment  disparity  that 
will  result  if  the  proposed  OPPS  rates 
for  diagnostic  mammography  are 
implemented  in  2002.  Several 
commenters  complained  that  we 
provided  no  rationale  or  data  to  show- 
how  the  proposed  payment  rate  for  APC 
0271  was  calculated  nor  did  we  explain 
why  the  proposed  payment  for  these 
services  is  lower  than  the  current 
payment.  Commenters  urged  that  we 
recalculate  the  payment  rate  for  APC 
0271  to  represent  a  payment  rate  that  is 
reflective  of  the  resources  used  to 
perform  the  procedure. 

Response:  We  calculated  the  relative 
weight  for  APC  0271  in  the  April  7. 
2000  final  rule  in  accordance  with  the 
process  we  described  in  that  rule  (65  FR 


18482),  using,  as  required  by  the  statute, 
claims  from  1996  and  data  from  the 
most  recent  available  hospital  cost 
reports.  Because  we  did  not  recalibrate 
the  relative  weights  for  any  APC  groups 
in  the  November  13,  2000  final  rule,  the 
relative  weight  (0.70)  for  APC  0271  as 
well  as  the  relative  weights  for  the  other 
APC  groups  have  not  changed  since 
August  1,  2000. 

Using  1999-2000  claims  data,  we 
recalibrated  all  the  APC  weights  in  the 
proposed  rule  in  accordance  with  the 
process  that  we  explained  in  that  rule 
(66  FR  44695).  The  relative  weight  for 
every  APC  group  changed  for  tw-o 
reasons:  the  use  of  more  recent  claims 
data,  and  the  statutory  requirements  for 
budget  neutrality.  Section  1833(t)(9)(B) 
of  the  Act  requires  that  estimated 
spending  for  ser\ices  covered  under  the 
OPPS  be  neither  greater  nor  less  than  it 
would  have  been  had  the  recalibration 
and  reclassification  changes  not  been 
made.  Because  of  this,  the  weights  and, 
therefore,  the  payment  rates  for  a 
specific  ser\ice  may  increase  or 
decrease  depending  on  the  change  in 
charges  hospitals  report  for  that  sen'ice 
relative  to  the  change  in  charges 
hospitals  report  for  other  outpatient 
ser\'ices.  The  decrease  in  the  relative 
weight  for  diagnostic  mammography 
proposed  for  2002  can  be  attributed  to 
a  decrease  in  the  relative  level  of 
charges  for  diagnostic  mammography 
that  hospitals  reported  for  ser\-ices 
furnished  from  July  1 .  1999  through 
June  30,  2000  compared  to  the  relative 
level  of  charges  hospitals  reported  for 
all  other  outpatient  services  furnished 
during  the  same  period.  However,  that 
weight  does  reflect  the  hospital 
resources  used  to  perform 
mammograms.  We  note  that  the  weight 
for  APC  0271  in  both  the  proposed  and 
final  rules  is  calculated  from  the  median 
cost  of  almost  900.000  single-procedure 
claims. 

The  weight  for  APC  0271  in  this  final 
rule  is  0.60.  This  weight  was 
recalibrated,  like  all  of  the  APC  weights 
in  this  final  rule,  in  accordance  with  the 
methodology  described  in  section  II. D 
of  this  preamble.  We  note  that  the 
weight  for  APC  0271,  like  the  weights 
for  all  of  the  nondevice-related  APCs. 
has  decreased  from  the  proposed 
weight.  This  decrease  is  the  result  of  our 
incorporating  a  portion  of  the  cost  of 
pass-through  devices  into  the  base  costs 
of  the  APCs  with  which  the  devices  are 
associated.  As  we  explained  in  the  final 
rule  published  on  November  2.  2001. 
the  additional  pass-through  device  costs 
that  were  incorporated  into  the  base 
.APC  costs  are  not  evenlv  distributed 
among  the  APCs,  but  rather  are 
concentrated  in  a  relatively  small 
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iiumbtT  of  APCs  that  include  the 
pnu  »'(iuros  that  use  pass-through 
devices  (66  FR  55862).  Whereas  the 
weights  of  these  APCs  increased  as  a 
result  of  the  added  device  costs,  in 
general,  the  weights  for  APCs  that  do 
not  include  device  costs,  such  as  APC 
0271.  decreased  by  approximately  8 
percent.  For  a  more  detailed  discussion 
of  how  the  incorporation  of  device  costs 
into  the  base  APCs  affects  the  relative 
weights,  see  sections  II. D.  and  VII. 
below. 

Unlike  screening  mammography,  the 
statute  makes  no  specific  designation  for 
thf  technical  component  of  diagnostic 
m.immographv  services  furnished  in  the 
hospital  outpatient  setting  to  be  defined 
as  a  physicians'  service.  Therefore,  we 
believe  that  the  pavment  for  diagnostic 
mammographv  should  be  included  in 
the  OPPS. 

Comment:  Several  commenters 
expressed  concern  that  the  reduced 
payment  rate  for  diagnostic 
mammography  would  have  an 
especially  onerous  and  negative  impact 
on  small,  low  volume  hospitals,  most  of 
which  are  located  in  rural  areas.  The 
commenters  noted  that  although  these 
small  rural  hospitals  are  generally  the 
sole  providers  of  mammography  and 
radiology  services  to  the  surrounding 
communities,  volume  in  these  hospitals 
is  nonetheless  too  low  to  offset  the  fixed 
costs  incurred  for  certified  staff  and 
equipment. 

Response:  In  order  to  limit  potential 
reductions  in  pavment  to  hospitals 
under  the  OPPS."  section  1833(t)(7)  of 
the  Act  requires  us  to  provide 
transitional  pavment  adjustments  for 
hospitals  whose  OPPS  payments  are  less 
than  our  estimate  of  the  hospital's  pre- 
BBA  payments.  Section  1833(t)(7)(D)(i) 
of  the  Act  includes  a  special  "hold 
harmless"  provision,  which  applies  to 
hospital  outpatient  ser\'ices  furnished 
before  2004  by  hospitals  that  are  located 
in  a  rural  area  and  that  have  no  more 
than  100  beds.  Under  section 
18.33(t)(7)(D)(il  of  the  Act,  small  rural 
hospitals  will  he-paid  a  predetermined 
pre-BB.-\  amount  for  ser\'ices  covered 
under  the  OPPS  if  pavment  under  the 
OPPS  would  he  less  than  the  pre-BBA 
amount  This  hold  harmless  provision 
fstablishes  a  payment  floor  until 
lanuary  1.  2004  for  small  rural  hospitals. 
These  provisions  should  provide  some 
measure  of  protection  to  small  hospitals 
in  rural  areas  to  the  extent  that  the 
reduced  payment  for  diagnostic 
mammographv  services  results  in 
overall  pa\ment  reductions. 

t   Coding  and  Payment  for  New 
Technology  Mammography  Services. 
Section  104(d)  of  BIP.^  prescribes  a 
payment  methodology  for  both 


diagnostic  and  screening  mammography 
furnished  during  the  period  April  1, 
2001  through  December  31.  2001  that 
use  a  new  technology,  as  defined  in 
section  104(d)(3)  of  BIPA.  Section 
104(d)(2)  of  BIPA  directs  the  Secretary 
to  determine,  for  mammography 
performed  after  2001,  whether  the 
assignment  of  a  new  HCPCS  code  is 
appropriate  for  mammography  that  uses 
a  new  technology.  The  following  codes 
have  been  established  to  identify  the 
new  technblogy  mammography  services 
and  will  be  used  effective  January  1, 
2002: 

•  HCPCS  code  G0202.  Screening 
mammography  producing  direct  digital 
image,  bilateral,  all  views. 

•  CPT  code  76085.  Digitization  of 
film  radiographic  images  with  computer 
analysis  for  lesion  detection  and  further 
physician  review  for  interpretation, 
screening  mammographv.  (This  code 
can  only  be  billed  with  CPT  code  76092, 
Screening  mammographv,  bilateral.) 

•  HCPCS  code  G0204,' Diagnostic 
mammography,  direct  digital  image, 
bilateral,  all  views. 

•  HCPCS  code  G0206.  Diagnostic 
mammography,  direct  digital  image, 
unilateral,  all  views. 

•  HCPCS  code  G0236.  Digitization  of 
film  radiographic  images  with  computer 
analysis  for  lesion  detection  and  further 
physician  review  for  interpretation, 
diagnostic  mammography.  (This  code 
can  only  be  billed  with  code  CPT  code 
76090.  Diagnostic  mammography, 
unilateral,  or  CPT  code  76091, 
Diagnostic  mammography,  bilateral.) 

In  the  proposed  rule,  we  assigned 
computer-aided  detection  (CAD)  and 
full  field  digital  mammography  (FFDM) 
services  used  for  diagnostic ' 
mammography  to  APC  0271.  We 
proposed  to  assign  payment  status 
indicator  "A,"  designating  that  payment 
would  be  "lower  of  charges  or  national 
rate,"  to  the  CAD  and  FFDM  codes  for 
screening  mammography.  Numerous 
commenters  addressed  our  proposed 
payment  for  CAD  and  FFDM  new 
technology  mammography  services. 
Their  comments  are  summarized  below. 

Comment:  One  commenter 
recommended  that  CAD  used  in 
conjunction  with  film  screening 
mammography  be  assigned  to  a  new- 
technology  APC  under  the  OPPS  rather 
than  being  paid  under  the  physician  fee 
schedule.  The  commenter  argued  that 
although  section  104(a)  of  BIPA 
provided  for  payment  for  screening 
mammography  under  the  physician  fee 
schedule,  payment  for  a  new  technology 
such  as  CAD  is  provided  under  a 
separate  BIPA  provision,  section 
104(d)(3).  and  therefore  is  not  linked  to 
the  physician  fee  schedule. 


Response:  We  do  not  agree  with  the 
commenter's  recommendation  that  CPT 
code  76085  for  CAD  used  with 
screening  mammography  be  assigned  for 
payment  to  a  new  technology  APC 
under  the  OPPS.  Because  CPT  code 
76085  is  an  add-on  code  that  can  be 
paid  only  when  it  is  billed  with  CPT 
code  76092  for  screening 
mammography,  we  believe  it  is  more 
appropriate  to  pay  for  both  CPT  codes 
76085  and  76092  under  the  physician 
fee  schedule  than  to  pay  lor  them 
separately  under  tw-o  different  payment 
systems. 

Comment:  Most  commenters 
recommended  assignment  of  CAD  and 
FFDM  services  used  with  diagnostic 
mammography  to  a  new  technology 
APC  on  the  grounds  that  no  existing 
APC  would  be  appropriate  both 
clinically  and  in  terms  of  payment  for 
these  services.  Commenters  were 
unanimous  in  opposing  assignment  of 
the  CAD  and  FFDM  ser\'ices  used  for 
diagnostic  mammography  to  APC  0271. 
Several  commenters  were  concerned 
tliat  payment  for  these  services  under 
the  physician  fee  schedule  was  so  much 
higher  than  that  proposed  under  the 
OPPS. 

Response:  We  agree  that  the  new- 
technology  procedures  associated  with 
diagnostic  mammography  should  be 
assigned  to  a  new  technology  APC  until 
we  have  collected  cost  data  to  make  a 
more  clinically  and  resource  use 
appropriate  APC  assignment.  Therefore. 
effective  for  services  furnished  on  or 
after  January  1.  2002,  HCPCS  codes 
G0204  and  G0206  will  be  assigned  to 
APC  0971  and  HCPCS  code  G0236  will 
be  assigned  to  APC  0970. 

The  difference  in  payment  am.ounts 
for  the  new  technology  mammography 
services  between  the  physician  fee 
schedule  and  the  OPPS  is  attributable  to 
differences  in  the  payment  methodology 
required  under  the  statute. 

Final  Action:  See  section  lI.B.3.a.  for 
the  codes  used  to  bill  for  new 
technology  screening  mammography 
services.  The  following  codes  and  APC 
groups  are  effective  for  new  technology 
services  used  for  diagnostic 
mammographv  beginning  January  1, 
2002: 

HCPCS  codes  G0205  and  G0207  are 
deleted. 

Use  HCPCS  codes  G0204  and  G0206 
for  full  field  digital  diagnostic 
mammographv  services:  assigned  to 
APC  0707. 

Use  HCPCS  code  G0236  for  computer- 
assisted  detection  with  CPT  code  76090 
and  CPT  code  76091  for  diagnostic 
mammography:  assigned  to  APC  0706. 
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C.  Other  Changes  Affecting  the  APCs 
1   Changes  in  Revenue  Code  Packaging 

In  the  April  7,  2000  final  rule,  we 
described  how,  in  calculating  the  per 
procedure  and  per  visit  costs  to 
determine  the  median  cost  of  an  APC 
(and  therefore  its  relative  weight),  we 
used  the  charges  billed  using  the 
revenue  codes  that  contained  items  that 
were  integral  to  performing  the 
procedure  or  visit  (65  FR  18483),  The 
complete  list  of  the  revenue  centers  by 
type  of  APC  group  was  printed  in  the 
April  7,  2000  rule  (65  FR  18484). 

In  the  November  13.  2000  interim 
final  rule,  we  made  some  changes  to  the 
list  of  revenue  codes  to  reflect  the 
charges  associated  with  implantable 
devices  (65  FR  67806  and  67825).  We 
were  later  able  to  incorporate  revenue 
codes  274  (prosthetic/orthotic  devices), 
275  (pacemaker),  and  278  (other 
implants)  in  our  database,  and  effective 
lanuary  1.  2001.  we  updated  the  APC 
payment  rates  to  reflect  inclusion  of  this 
information. 

As  discussed  in  the  proposed  rule,  we 
have  continued  to  review  and  revise  the 
list  of  revenue  codes  to  be  included  in 
the  database  and  we  proposed  several 
changes  to  the  list  of  revenue  codes  that 
are  packaged  with  the  costs  used  to 
calculate  the  proposed  APC  rates.  Some 
of  these  changes  reflect  the  addition  of 
revenue  codes  and  others  are  a  further 
refinement  of  our  methodology.  The 
following  are  the  specific  changes  we 
proposed: 

•  Package  additional  revenue  centers 
that  may  be  used  to  bill  for  implantable 
devices  (including  durable  medical 
equipment  (DME)  and  brach\-therapy 
seeds)  with  surgical  procedures.  These 
additional  centers  are  revenue  codes 
280  (oncologv).  289  (other  oncologv). 
290  (DME).  and  624  (investigational 
devices). 

•  Package  revenue  codes  280,  289. 
and  624  with  other  diagnostic  and 
radiology  services. 

•  Package  the  revenue  codes  for 
medical  social  services.  560  (medical 
social  serv-ices)  and  569  (other  medical 
social  services).  These  services  are  not 
paid  separately  in  the  hospital 
outpatient  setting  but  often  constitute 
discharge-planning  services  if  provided 
with  an  outpatient  ser\'ice. 

•  Package  revenue  code  637  (self- 
administered  drug  (insulin  administered 
in  an  emergency  diabetic  coma))  with 
medical  visits.  Although  this  is  a  self- 
administrable  drug,  it  is  covered  when 
administered  as  described, 

•  Remove  revenue  code  723 
(circumcision)  from  the  list  of  packaged 
revenue  codes  because  circumcision  is  a 


payable  procedure  under  OPPS  and 
should  not  be  packaged. 

•  Package  revenue  code  942 
(education/training)  with  medical  visits 
and  the  category  of  "All  Other  .\PC 
Groups."  Patient  training  and  education 
are  generally  not  paid  as  a  separate 
sen-ice  under  Medicare,  but  mav  be 
included  as  part  of  an  othenvise  payable 
service  such  as  a  medical  visit.  We 
believe  that  training  and  education 
services  generally  occur  as  part  of  a 
medical  visit  or  psychiatric  ser\'ice. 

•  Remove  the  revenue  codes  in  the 
range  of  890  through  899  (donor  bank), 
as  these  are  no  longer  valid  revenue 
codes. 

Comment:  One  commenter  disagreed 
with  our  proposal  to  package  revenue 
code  942  (education/training).  The 
commenter  stated  that  such  a  policv 
would  be  inappropriate  because  revenue 
code  942  is  the  proper  revenue  code  to 
use  when  billing  diabetes  training  with 
HCPCS  codes  G0108  and  G0109.  If  CMS 
does  package  that  revenue  code,  the 
commenter  wanted  to  know  what 
revenue  code  should  be  billed  for 
diabetes  education. 

Response:  Although  under  OPPS  we 
will  package  charges  for  education  and 
training  when  billed  with  revenue  code 
942.  training  and  education  associated 
with  diabetes  management,  identified 
by  HCPCS  codes  GO! 08  and  G0109.  is 
not  paid  under  the  OPPS  and.  therefore. 
is  not  a  packaged  service.  The  list  of 
packaged  revenue  codes  contained  in 
the  proposed  rule  represents  revenue 
codes  that  are  packaged  when  thev 
appear  on  a  bill  with  an  OPPS  ser\  ice 
and  are  not  billed  with  a  HCPCS  code 
for  a  service,  like  diabetes  education, 
which  is  paid  bv  Medicare  but  paid 
outside  of  the  OPPS. 

Comment:  One  commenter  questioned 
our  proposal  to  package  additional 
revenue  centers  that  may  be  used  to  bill 
for  implantable  devices  (including 
brachytherapy  seeds)  with  surgical 
procedures.  The  commenter  asked  for 
details  on  how  such  packaging  would  be 
accomplished  and  specificallv  how  we 
would  account  for  the  varying  number 
of  costly  brach\lherapy  seeds  used  in 
each  procedure. 

Response:  In  determining  the  median 
cost  of  a  procedure  or  service,  we  take 
into  account  the  costs  associated  with 
any  packaged  revenue  center  that 
appears  on  a  bill  as  well  as  the  cost 
associated  with  the  specific  line  item 
that  reflects  the  HCPCS  code  for  the 
procedure  or  serx'ice  Thus,  when  a 
hospital  bills  a  charge  for  brachNtherapv 
seeds  using  one  of  the  revenue  codes 
that  are  identified  as  a  packaged 
revenue  code,  we  convert  that  charge  to 
a  cost  by  multiplying  the  billed  charge 


by  the  hospital-specific  cost-to-charge 
ratio  for  the  related  cost  center.  The  cost 
of  the  brachytherapy  seeds  is  then 
added  to  all  other  costs  on  the  bill  that 
are  attributable  to  the  procedure  to 
arrive  at  the  cost  of  the  bill.  Under  this 
methodology,  the  varying  numbers  of 
brachviherapy  seeds  used  and  the 
varying  costs  of  the  seeds  are  accurately 
captured  in  the  median  cost  data  we  use 
to  calculate  median  cost  for  the  APC. 
That  is,  we  would  expect  that  the  cost 
associated  with  a  bill  would  reflect  the 
number  of  seeds  used  in  a  particular 
procedure  and  the  median  cost  for  that 
procedure  overall  would  be  an  average 
of  the  varying  numbers  of  seeds  used  by 
hospitals, 

2.  Special  Revenue  Code  Packaging  for 
Specific  Types  of  Procedures 

We  proposed  that  the  same  packaging 
used  for  surgical  procedures  be  used  for 
corneal  tissue  implant  procedures  in 
APC  0244.  Corneal  Transplant,  except 
that  organ  acquisition  revenue  codes 
and  the  revenue  codes  used  to  bill 
implantable  devices  are  not  packaged 
with  corneal  implants. 

There  are  certain  other  diagnostic 
procedures  with  CPT  codes  that  are 
similar  to  surgical  procedures.  The  cost 
of  these  procedures  (HCPCS  codes 
92980-92996.  93501-93505. and  93510- 
93536)  reflects  both  the  revenue  code 
packaging  for  ambulatory  surgical  center 
(ASC)  and  other  surgery,  as  well  as  the 
revenue  code  packaging  for  other 
diagnostic  ser\-ices. 

A  complete  listing  of  the  revenue 
codes  that  we  used  for  purposes  of 
calculating  median  costs  of  senices  are 
shown  below  in  Table  2 

Table  2. — Packaged  Services  bv 
Revenue  Code 

Surger\- 

250  Pharmacy 

251  Generic 

252  Nongeneric 

257  Nonprescription  Drugs 

258  IV  Solutions 

259  Other  Pharmacy 

260  I\'  Therapv.  general  class 

262  IV  Therapy  pharmacy  services 

263  W  Therapy/ drug  supply/delivery 

264  I\'  Therapy/supplies 

269  Other  I\'  Therapy 

270  .M&S  supplies 

271  .Nonsterile  supplies 

272  Sterile  supplies 

274  Prosthetic  orthotic  devices 

275  Pacemaker  drug 

276  Intraocular  lens  source  drug 

278  Other  implants 

279  Other  M&S  supplies 

280  Oncology 

289    Other  oncology 
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762  Observation  room 

810  Organ  acquisition 

290  Durable  medical  equipment 

370  Anesthesia 

(79  Cither  anesthesia 

310  Blood  storage  and  processing 

399  Cither  blood  storage  and 

processing 

560  Medical  social  services 

569  Cither  medical  social  services 

624  Investigational  device  (IDE) 

630  Drugs  requiring  specific 

identification,  general  class 

b31  Single  source 

632  Multiple 

633  Restrictive  prescription 
700  C^ast  room 

709  Other  cast  room 

710  Recovery  room 

7 1 9  Other  recoverv-  room 

720  Labor  rodm 

721  Labor 

819  Other  organ  acquisition 

\U'(iii  (ij  \'isit 

250  Pharmacy 

251  Generic 

252  Nongeneric 

257  Nonprescription  drugs 

258  IV  solutions 

259  Other  pharmacy 

270  M&S  supplies 

271  Nonsterile  supplies 

272  Sterile  supplies 

279  Other  MiiS  supplies 
560     Medical  social  services 

569    Other  medical  social  sendees 

630  Drugs  requiring  specific 
identificatn)n.  general  class 

631  Single  source  drug 

632  Multiple  source  drug 

633  Restrictive  prescription 

637     Self-ddininistered  drug  (insulin 

admin   in  emergency  diabetic  coma) 
700     C.ast  room 

709  Other  cast  room 
762     Observation  room 
942     Educaticm/training 

( Xht^r  Diagnostic 

254     Pharmacy  incident  to  other 
diagnostic 

280  Oncology 

289     Other  oncology 

372     Anesthesia  incident  to  other 

diagn()Sti(. 
560     Medical  social  services 
569     Other  medical  social  services 
622     Supplies  incident  to  other 

diagnostic 
624     Investigationdl  device  (IDE) 

710  Recover\' room 

719    Other  recovery  room 
7B2     Observation  room 

Hddiology' 

25."i     Pharniac  «  incident  to  radiology 

280     Oncology 

289     Other  oncology 


371  Anesthesia  incident  to  radiology 

560  Medical  social  services 

569  Other  medical  social  ser\'ices 

621  Supplies  incident  to  radiology 

624  Investigational  device  (IDE) 

710  Recovery  room 

719  Other  recovery  room 

762  Observation  room 

All  Other  APC  Groups 

250  Pharmacy 

251  Generic 

252  Nongeneric 

257  Nonprescription  drugs 

258  IV  Solutions 

259  Other  pharmacy 

260  IV  Therapy,  general  class 

262  IV  Therapy  pharmacy  services 

263  IV  Therapy  drug/supply/delivery 

264  IV  Therapv  supplies 

269  Other  IV  therapy 

270  M&S  supplies 

271  Nonsterile  supplies 

272  Sterile  supplies 
279  Other  M&S  supplies 
560  Medical  social  services 

569    Other  medical  social  services 

630  Drugs  requiring  specific 
identification,  general  class 

631  Single  source  drug 

632  Multiple  source  drug 

633  Restrictive  prescription 
762    Observation  room 

942     Education/training 

3.  Limit  on  Variation  of  Costs  of 
Services  Classified  Within  a  Group 

Section  1833(t)(2)  of  the  Act  provides 
that  the  items  and  services  within  an 
APC  group  cannot  be  considered 
comparable  with  respect  to  the  use  of 
resources  if  the  highest  cost  item  or 
ser\'ice  within  a  group  is  more  than  2 
times  greater  than  the  lowest  cost  item 
or  service  within  the  same  group. 
However,  the  Secretary  may  make 
exceptions  to  this  limit  on  the  variation 
of  costs  within  each  group  in  unusual 
cases  such  as  low  volume  items  and 
services.  No  exception  may  be  made, 
however,  in  the  case  of  a  drug  or 
biological  that  has  been  designated  as  an 
orphan  drug  under  section  526  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Based  on  the  APC  changes  discussed 
above  in  this  section  of  this  preamble 
and  our  use  of  more  current  data  to 
calculate  the  median  cost  of  procedures 
classified  to  APCs.  we  reviewed  all  the 
APCs  to  determine  which  of  them 
would  not  meet  the  2  times  limit.  We 
use  the  following  criteria  when  deciding 
whether  to  make  exceptions  to  the  2 
times  rule  for  affected  APCs: 

•  Resource  homogeneity. 

•  Clinical  homogeneity. 

•  Hospital  concentration. 

•  Frequency  of  ser\'ice  (volume). 

•  Opportunity  for  upcoding  and  code 
fragmentation. 


For  a  detailed  discussion  of  these 
criteria,  refer  to  the  April  7,  2000  final 
rule  (65  FR  18457). 

The  proposed  rule  set  forth  a  list  of 
APCs  that  we  proposed  to  exempt  from 
the  2  times  rule  based  on  the  criteria 
cited  above  (66  FR  44690).  In  cases  in 
which  compliance  with  the  2  times  rule 
appeared  to  conflict  with  a 
recommendation  of  the  APC  Advisory 
Panel,  we  generally  proposed  to  accept 
the  Panel  recommendation.  This  was 
because  Pane!  recommendations  were 
based  on  explicit  consideration  of 
resource  use,  clinical  homogeneity, 
hospital  specialization,  and  the  quality 
of  the  data  used  to  determine  payment 
rates. 

We  received  no  comments  on  our 
proposal.  The  following  is  the  final  list 
of  APCs  we  exempted  from  the  2  times 
rule.  This  list  reflects  the  final  APCs  as 
recalibrated  based  on  the  updated  1999- 
2000  data  base  as  well  as  the 
incorporation  of  75  percent  of  the 
estimated  cost  of  the  pass-through 
devices  (See  sectii^n  II. D). 

List  of  APCs  exempted  from  the  "two 
times"  requirement: 
0001     Photochemotherapy 
0004     Level  1  Needle  Biopsy/Aspiration 
Except  Bone  Marrow 

0043  Closed  Treatment  Fracture 
Finger/Toe/Trunk 

0044  Closed  Treatment  Fracture/ 
Dislocation  Except  Finger 

0047     Arthroscopy  without  Prosthesis 
0058     Level  I  Strapping  and  Cast 

Application 
0060     Manipulation  Therapy 
0077     Level  1  Pulmonary  Treatment 
0093     Vascular  Repair/Fistula 

Construction 

0096  Non-Invasive  Vascular  Studies 

0097  Cardiac  Monitoring  for  30  Days 
0115     Cannula/ Access  Device 

Procedures 
0121     Level  I  Tub-  Changes  and 
Repositioning 

0140  Esophageal  Dilation  without 
Endoscopy 

0141  Upper  Gl  Procedures 

0142  Small  Intestine  Endoscopy 
0147     Level  II  Sigmoidoscopy 

0164  Level  I  Urinar\'  and  Anal 
Procedures 

0165  Level  III  Urinary  and  Anal 
Procedures 

0182     Insertion  of  Penile  Prosthesis 
0187     Placement/Repositioning  Misc 

Catheters 
0198     Pregnancy  and  Neonatal  Care 

Procedures 

0203  Level  V  Nerve  Injections 

0204  Level  \'I  Nerve  Injections 
0207     Level  IV  Ner\  e  Injections 

0213     Extended  EEC  Studies  and  Sleep 
Studies.  Level  I 
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0215     Level  I  Nerve  and  Muscle  Tests 
0218     Level  II  Nerve  and  Muscle  Tests 

0233  Level  II  Anterior  Segment  Eye 
Procedures 

0234  Level  111  Anterior  Segment  Eye 
Procedures 

0237     Level  III  Posterior  Segment  Eye 

Procedures 
0247     Laser  Eye  Procedures  Except 

Retinal 

0251  Level  I  ENT  Procedures 

0252  Level  II  ENT  Procedures 

0260     Level  1  Plain  Film  Except  Teeth 

0263  Level  I  Miscellaneous  Radiology 
Procedures 

0264  Level  II  Miscellaneous  Radiology 
Procedures 

0265  Level  I  Diagnostic  Ultrasound 
E.xcept  Vascular 

0279     Level  I  .Angiography  and 

Venography  Except  Extremity 
0285     Positron  Emission  Tomographv 

(PET) 
0294    Level  I  Therapeutic  Nuclear 

Medicine 
0296     Level  I  Therapeutic  Radiologic 

Procedures 
0305     Level  II  Therapeutic  Radiation 

Treatment  Preparation 
0322     Brief  Individual  Psychotherapy 
0345     Level  I  Transfusion  Laborator}' 

Procedures 

0354  .Administration  of  Influenza/ 
Pneumonia  Vaccine 

0355  Level  I  Immunizations 

0356  Level  II  Immunizations 

0363  Otorhyinolaryngologic  Function 
Tests 

0364  Level  I  .Audiometrv 

0373     Neuropsvchoiogical  Testing 

0600  Low  Level  Clinic  Visits 

0601  Mid  Level  Clinic  Visits 

0602  High  Level  Clinic  Visits 
0694     Level  III  Excision/Biopsv 

4.  Obser\'ation  Ser\-ices 

Frequently,  beneficiaries  are  placed  in 
"observation  status"  in  order  to  receive 
treatment  or  be  monitored  before 
making  a  decision  concerning  their  next 
placement  (that  is.  admit  to  the  hospital 
or  discharge  to  home).  This  occurs  most 
frequently  after  surger>'  or  a  visit  to  the 
emergency  department   In  the  proposed 
rule,  we  discussed  the  clinical  and 
payment  histon,'  of  observation  services. 
We  also  discussed  at  length  the  issues 
we  considered  in  determining  whether 
to  make  separate  payment  for 
observation  services.  For  a  more 
detailed  discussion  of  our  deliberations, 
see  66  FR  44690-91 .  After  careful 
consideration,  we  proposed  the 
following: 

•  To  continue  to  package  observation 
services  into  surgical  procedures  and 
most  clinic  and  emergencv  visits 

•  To  create  a  single  .\PC.  .\PC  0339. 
Observation,  to  make  separate  payment 


for  observation  services  for  three 
medical  conditions,  chest  pain,  asthma, 
and  congestive  heart  failure,  when 
certain  criteria  (as  described  below)  are 
met. 

We  also  proposed  to  instruct  hospitals 
that  payment  under  APC  0339  for 
obser\'ation  services  would  be  subject  to 
the  following  billing  requirements  and 
conditions: 

•  An  emergencv  department  visit 
(.\PC0610.  0611.  or  0612)  or  a  clinic- 
visit  (APC  0600.  0601.  or  0602)  is  billed 
in  conjunction  with  each  bill  for 
observation  services. 

•  Observation  care  is  billed  hourly  for 
a  minimum  of  8  hours  up  to  a  maximum 
of  48  hours.  We  would  not  pav 
separately  for  any  hours  a  beneficiarv 
spends  in  observation  over  24  hours!  but 
all  costs  beyond  24  hours  would  be 
packaged  into  the  APC  payment  for 
observation  services. 

•  Observation  time  begins  at  the  clock 
time  appearing  on  the  nurse's 
observation  admission  note.  (We  note 
that  this  coincides  with  the  initiation  of 
observation  care  or  with  the  time  of  the 
patient's  arrival  in  the  observation  unit.) 

•  Observation  time  ends  at  the  clock 
time  documented  in  the  physician's 
discharge  orders,  or.  in  the  absence  of 
such  a  documented  time,  the  clock  time 
when  the  nurse  or  other  appropriate 
person  signs  off  on  the  phvsician's 
discharge  order  (This  time  coincides 
with  the  end  of  the  patient's  period  of 
monitoring  or  treatment  in  observation.) 

•  The  beneficiary  is  under  the  care  of 
a  physician  during  the  period  of 
observation,  as  documented  in  the 
medical  record  by  admission,  discharge, 
and  other  appropriate  progress  notes, 
timed,  written,  and  signed  bv  the 
physician. 

•  The  medical  record  includes 
documentation  that  the  phvsician  used 
risk  stratification  criteria  to  determine 
that  the  beneficiary  would  benefit  from 
observation  care.  (These  criteria  may  be 
either  published  generallv  accepted 
medical  standards  or  established 
hospital-specific  standards) 

•  The  hospital  furnishes  certain  other 
diagnostic  ser\-ices  along  with 
obsenation  senices  to  ensure  that 
separate  payment  is  made  only  for  those 
beneficiaries  truly  requiring  observation 
care.  We  believe  that  these  tests  are 
typically  performed  on  beneficiaries 
requiring  obsen-ation  (.are  for  the  three 
specified  conditions  and  they  are 
medically  necessary  to  determine 
whether  a  beneficiarv  will  benefit  from 
being  admitted  to  observation  care  and 
the  appropriate  disposition  of  a  patient 
in  obser\-ation  care  The  diagnostic  tests 
are  as  follows: 


•  For  chest  pain,  at  least  two  sets  of 
cardiac  enzymes  and  two  sequential 
electrocardiograms. 

•  For  asthma,  a  peak  expiratorv  flow- 
rate  (PEER)  (CPT  code  94010)  and 
nebulizer  treatments. 

•  For  congestive  heart  failure,  a  chest 
x-ray,  an  electrocardiogram,  and  pulse 
oximetrv'. 

We  proposed  to  make  pavment  for 
APC  0339  only  if  the  tests  described 
above  are  billed  on  the  same  claim  as 
the  observation  service.  (We  did  not 
propose  to  require  telemetry  and  other 
ongoing  monitoring  services  as  criteria 
to  make  separate  pavment  for 
observation  services.  Although  these 
services  are  often  medically  necessar>'  to 
ensure  prompt  diagnosis  of  cardiac 
arrhythmias  and  other  disorders,  we  do 
not  believe  they  are  necessarv  to 
support  separate  payment  for 
observation  services.)  In  the  proposed 
rule,  we  listed  the  following  ICD-9-CM 
diagnosis  codes  that  hospitals  would  be 
required  to  bill  to  receive  pavment  for 
APC  0339: 

For  Chest  Pain: 

411.1     Intermediate  coronary 

svTidrome 
411.81     Coronary  occlusion  without 

myocardial  infarction 
411.0    Postmyocardial  infarction 

syndrome 
411.89    Other  acute  ischemic  heart 

disease 

413.0  Angina  decubitus 

413.1  Prinzmetal  angina 

413.9     Other  and  unspecified  angina 

pectoris 
786.05     Shortness  of  breath 

786.50  Chest  pain,  unspecified 

786.51  Precordial  pain 
786  52     Painful  respiration 
786.59    Other  chest  pain 

For  Asthma: 

493.01  Extrinsic  asthma  with  status 
asthmaticus 

493.02  Extrinsic  asthma  with  acute 
exacerbation 

493.1 1  Intrinsic  asthma  with  status 
asthmaticus 

493.12  Intrinsic  asthma  with  acute 
exacerbation 

493.21  Chronic  obstructive  asthma 
with  status  asthmaticus 

493.22  Chronic  obstructive  asthma 
with  acute  exacerbation 

493.91  .Asthma,  unspecified  with 
status  asthmaticus 

493.92  Asthma,  unspecified  with 
acute  exacerbation 

For  Congestive  Heart  Failure: 

428  0     Congestive  heart  failure 

428  1     Left  heart  failure 

428.9     Heart  failure,  unspecified 
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In  the  proposed  rule,  we  specified  the 

fill  lowing  process  to  identiK'  the 
.ipprnpriatf  median  cost  for  APC  0339 
(t)H  FR  44B92).  First,  \vf  identified  in  the 
m44-2000  claims  data  all  hospital 
outpatient  claims  for  observation  using 
revenue  codes  760,  761 ,  762,  and  769. 
We  then  selected  the  subset  of  these 
claims  that  were  billed  for  patients  with 
chest  pain,  asthma,  and  congestive  heart 
failure.  Because  no  standard  method  for 
(  oding  these  claims  was  in  place  in 
1996,  we  identified  all  diagnosis  codes 
that  c:ould  reasonably  have  been  used  to 
(  lassif\'  beneficiaries  as  having  chest 
pain,  asthma,  and  congestive  heart 
failure.  We  then  verified  that  these 
beneficiaries  recei\ed  appropriate 
observation  care  for  chest  pain,  asthma, 
or  congestive  heart  failure  by  identif\'ing 
the  claims  in  which  one  or  more  of  the 
tests  identified  above  were  performed. 
The  median  costs  of  these  claims  were 
used  to  establish  the  median  costs  of 
APC  0339. 

Finally,  we  stated  that  we  would 
consider  medical  research  submitted  to 
support  the  benefits  of  obser\'ation 
services  for  conditions  other  than  those 
we  had  proposed.  This  information  will 
assist  us  in  determining  whether  these 
other  conditions  meet  the  criteria  we 
used  to  select  the  three  conditions  we 
proposed  to  include  in  APC  0339. 
We  received  a  large  number  of 
comments  on  this  proposal.  Many 
rommenters  commended  our  proposal 
to  pav  separately  for  observation 
services.  However,  other  c:ommenters 
either  had  questions  about  or 
suggestions  on  revising  our  proposal 
Those  comments  and  our  responses 
appear  below. 

Cnmnipnt  We  received  comments 
requesting  that  we  expand  the  list  of 
conditions  for  which  we  would  make  a 
separate  payment  for  observation 
services.  Some  commenters  listed 
specific  conditions  that  should  be  added 
to  the  list  (for  example,  abdominal  pain, 
atrial  fibrillation,  or  pyelonephritis) 
while  others  asserted  that  any  condition 
a  physician  thought  required 
observation  should  qualify  for  separate 
payment.  One  commenter  submitted 
medical  literature  as  supportive 
evidence  that  we  should  expand  our  list 
of  conditions.  One  commenter  argued 
that  developing  a  restrictive  list  of 
ccmditions  for  which  separate  pavment 
would  be  made  is  inconsistent  w'ith  the 
medical  literature  and  with  hitorQual. 
whifih  publishes  the  criteria  used  by 
Peer  Review  Organizations  to  assess 
whether  admission  to  the  hospital  as  an 
inpatient  is  necessarv. 

Rt'sponse:  We  wish  to  clarifv'  that  our 
proposal  merely  specified  a  list  of 
( (indi'ions  for  which  we  would  make 


separate  payment  for  observation 
services.  For  all  other  conditions, 
pavment  for  observation  services  would 
be  packaged  into  the  APC  in  which 
those  services  were  provided.  For 
example,  if  a  patient  with  syncope  goes 
to  the  emergency  room  and  receives 
emergency  services  and  observation 
services,  the  payment  to  the  hospital  for 
the  emergency  visit  includes  payment 
for  the  observation  service.  The 
payment  rate  calculated  for  clinic  and 
emergency  visits  includes  the  packaged 
costs  of  observation  services  to  the 
extent  that  those  costs  were  included  on 
the  visit  bills. 

We  have  reviewed  the  commenters' 
suggestions  for  additional  conditions 
and  the  medical  literature  that  they 
submitted  in  support  of  their  requests. 
At  this  time,  we  are  finalizing  our 
proposal  without  expanding  the  list  of 
conditions  for  which  separate 
observation  payment  will  be  made.  As 
noted  in  the  proposed  rule,  we  believe 
that  chest  pain,  asthma,  and  congestive 
heart  failure  are  the  only  conditions  that 
require  a  well-defined  set  of  hospital 
services  that  are  distinctly  different 
from  the  services  provided  in  a  clinic  or 
emergency  service.  Thus,  they  are  the 
services  for  which  a  separately  payable 
observation  period  is  clinically 
appropriate.  Given  the  clinically 
improper  use  of  observation  care  by 
hospitals  in  the  recent  past,  we  want  to 
minimize  the  risk  of  future  improper 
use  while  ensuring  a  valid  medical 
benefit  to  the  patient  for  appropriate 
medical  care.  Therefore,  we  believe  it  is 
premature  to  expand  the  conditions  for 
whic:h  we  will  separately  pay  for 
observation  services.  We  want  to 
observe  the  effect  of  separate  payment 
for  this  limited  set  of  conditions  to 
determine  what  clinical  and  payment 
issues  arise  before  expanding  the  list  of 
conditions.  Furthermore,  an  essential 
issue  for  Medicare  is  that  separate 
payment  for  observation  be  made  only 
when  those  services  are  clearly  distinct 
and  separate  from  prolonged  clinic  or 
emergency  department  care  and  when 
observation  provides  a  distinct  clinical 
benefit  that  cannot  be  obtained  by 
sending  the  patient  home  or  admitting 
the  patient  to  the  hospital.  We  believe 
that  the  medical  literature  demonstrates 
such  a  benefit  exists  for  patients  with 
chest  pain,  congestive  heart  failure,  and 
asthma, 

We  will  continue  to  review  this  issue 
and  any  information  that  is  provided  to 
us.  If  we  believe  an  expansion  of  the  list 
of  conditions  is  appropriate,  we  will 
include  such  a  proposal  in  a  future 
propo,sed  rule. 

Comment:  An  association  of  hospitals 
provided  an  explanation  of  their 
concept  of  "rapid  treatment, "  which 


they  distinguished  from  observation. 
They  defined  observation  as  a  service 
required  by  managed  care  contracts  that 
involves  only  physiologic  monitoring, 
frequent  nursing  assessment,  and  the 
patient's  routine  daily  medication. 

Response:  This  level  of  care  would 
not  qualify-  as  an  observation  service, 
either  packaged  cr  separately  paid, 
under  Medicare.  We  require  that  during 
observation,  patients  be  actively 
assessed  and.  if  necessary,  treated  in 
order  to  determine  if  they  should  be 
admitted  or  may  be  safely  discharged. 

Comment:  Several  commenters 
pointed  out  that  correct  coding 
guidelines  allow  hospitals  to  code  the 
reason  for  a  patient's  visit  in  any  one  of 
several  fields  on  the  claim  including  the 
principal  diagnosis  field,  the  secondary 
diagnosis  field,  and  the  admitting 
diagnosis  field.  These  commenters 
suggested  that  facilities  be  allowed  to 
report  the  appropriate  diagnosis  code 
supporting  the  provision  of  observation 
services  in  the  admitting,  principal,  or 
secondary-  diagnosis  field. 

Response:  We  agree  with  the 
commenters  and  will  ensure  that  our 
software  is  designed  to  allow  this. 

Comment:  Commenters  argued  that 
additional  ICD-9-CM  diagnosis  codes 
for  chest  pain,  congestive  heart  failure, 
and  asthma  be  added  to  the  proposed 
list  of  diagnoses  qualif\ing  observation 
care  for  separate  pavment.  These 
included:  for  asthma:  493.00.  493.10, 
493.20,  493.90;  for  congestive  heart 
failure:  391.8.  398.91,  402.01,  402.11, 
402.91.  404.01.  404.03.  404.11,  404.13. 
404.91.  404.93;  for  chest  pain:  codes  for 
weakness,  shortness  of  breath, 
palpitations,  rapid  heart  beat,  and 
syncope  One  commenter  asked  that  we 
include  codes  for  chronic  obstructive 
pulmonary  disease  fCOPD)  on  the  list  of 
qualifying  diagnoses.  One  commenter 
believes  that  428.1  and  428.9  are  not  to 
be  used  for  congestive  heart  failure  and 
should  be  deleted  from  the  list. 

Response:  With  regard  to  the 
conunents  to  add  diagnosis  codes  for 
asthma,  our  proposal  included  codes  for 
status  asthmaticus  and  acute 
exacerbations  of  asthma.  The  codes 
suggested  bv  the  commenters  are  used 
for  chronic,  stable  asthma,  or 
unspecified  asthma  Our  clinical 
judgment  is  that  these  patients  do  not 
require  active  obsen'ation  care  that 
meets  our  definition  and,  thus,  a 
separate  payment  is  not  warranted. 
Therefore,  we  have  not  revised  our  list 
of  qualifying  diagnoses  for  asthma. 

With  regard  to  the  suggested  codes  to 
be  added  for  congestive  heart  failure,  we 
agree  with  the  commenters  and  are 
adding  the  codes  to  the  list. 
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With  regard  to  the  suggested  codes  for 
chest  pain,  we  note  that  786.05. 
Shortness  of  breath,  was  included  on 
our  proposed  list  of  qualifying  codes.  If 
a  patient  has  one  of  the  other  suggested 
symptoms  (weakness,  palpitations, 
rapid  heartbeat,  and  syncope),  it  would 
be  appropriate  to  use  one  of  the 
proposed  codes  as  the  diagnosis  (for 
example,  413.9.  other  and  unspecified 
angina).  Therefore,  we  believe  the  list 
we  proposed  covers  the  additions 
suggested  by  the  commenter. 

With  regard  to  the  requested  deletions 
of  codes  428.1  and  428.9,  we  disagree. 
Code  428.1  is  specified  for  use  in 
patients  with  acute  pulmonary  edema 
and  428.9  is  used  for  patients  with 
congestive  heart  failure  without  a 
specific  diagnosis  and  both  codes  are 
therefore  appropriatelv  included  on  the 
list. 

Comment:  Several  commenters 
believe  that  dedicated  observation  units 
would  not  be  financially  viable  if  only 
three  conditions  qualified  for  pavment. 

Response:  We  want  to  emphasize  that 
we  are  making  payment  for  all 
obser\'ation  ser\'ices  provided  in  the 
outpatient  setting.  Payment  for 
observation  services  not  meeting  the 
requirements  for  separate  pavment  in 
APC  0339  is  included  in  the  pavment 
for  the  clinic  or  emergency  department 
visit.  That  is,  the  payment  for  each 
clinic  or  emergency  department  visit 
contains  a  payment  for  packaged 
observation  services.  This  means  that 
hospitals  are  being  paid  for  observation 
everv  time  a  clinic  or  emergency  visit  is 
billed. 

Our  policy  of  separafe  payment  for 
certain  observation  services  is  not 
intended  to  increase  the  total  amount  of 
money  paid  for  observation  ser\ices. 
Instead,  our  policy  redistributes 
payments  into  a  separate  APC;  the 
relative  weight  of  the  new  APC  for 
obser\'ation  services  reflects  costs  that 
would  otherwise  be  reflected  in  the 
relative  weights  for  other  relevant  APCs. 
Thus,  the  payments  for  clinic  and 
emergency  visits  are  slightly  lower  than 
would  have  been  the  case  had  we  not 
created  a  separate  payment  for 
obsenation.  The  only  hospitals  that 
could  be  disadvantaged  are  those  that 
provided  obser\'ation  care  for  packaged 
conditions  to  an  unusually  large  number 
of  patients.  Hospitals  with  large 
numbers  of  observation  cases  for  chest 
pain,  asthma,  and  congestive  heart 
failure  will  benefit  from  our  new  policy. 
Hospitals  with  an  average  number  of 
obser\ation  cas^-s  will  be  neither 
advantaged  nor  disadvantaged  by  our 
new  policy. 

Comment:  Some  commenters  believe 
it  is  inappropriate  "not  to  pay  for 


observation"  for  other  conditions. 
Others  argued  that  because  pulse 
oximetr\-.  one  of  the  diagnostic  tests  we 
identified  as  a  condition  of  separate 
payment  for  congestive  heart  failure,  is 
a  packaged  ser\ice,  it  is  not  paid  for  and 
therefore  cannot  be  reported  on  the  bill. 
This  would  place  hospitals  in  a  'Catch- 
22"  situation  because  thev  would  be 
required  to  report  pulse  oximetr>'  to  be 
paid  separately  for  obser\-ation  but 
could  not  report  pulse  oximetr\'  because 
it  is  packaged 

Response:  These  comments  reflect  a 
misunderstanding  of  what  it  means  for 
a  ser\'ice  to  be  "packaged."  The  concept 
is  perhaps  most  clearly  understood  in 
terms  of  the  anesthesia  used  during 
surgen,-.  The  costs  of  the  anesthesia 
drugs  and  administration  are  associated 
with  the  surgen.'  with  which  they  were 
billed,  and  become  part  of  the  pavment 
for  the  surgery.  It  is  understood  that 
anesthesia  is  paid  for.  but  not  paid  for 
separately  from  the  surgical  procedure. 
Similarly,  we  packaged  the  cost  of 
observation  whenever  it  was  billed.  It  is 
packaged  into  surgical  procedures  as 
well  as  clinic  and  emergency  visits. 
Each  time  a  hospital  bills  for  a 
procedure  or  visit,  any  associated 
observation  cost  is  recognized.  Because, 
according  to  the  literature,  observation 
is  billed  in  fewer  than  6  percent  of 
emergency  room  visits,  the  cost  is  not 
always  readily  identifiable.  However, 
we  wish  to  emphasize  that  it  is 
important  for  hospital  bills  to  show  that 
observation  was  provided  and  the 
charges  associated  with  it.  This  is 
because  the  charges  for  packaged 
ser\'ices  might  affect  outlier  and 
transitional  corridor  payments,  and  are 
used  to  update  the  APC  weights.  Thus, 
hospitals  should  report  pulse  oximetry 
on  the  bill  even  though  it  is  not 
separately  payable. 

Comment:  Surgeons  reported  that 
hospitals,  believing  that  observation  is 
not  payable,  would  not  allow 
postoperative  observation  for  patients 
such  as  those  who  have  undergone 
mastectomy  or  thyroidectomv. 

Response:  Surgen.-  performed  in  the 
outpatient  .setting  should  not.  as  a  rule, 
require  a  period  of  postoperative 
observation.  .\s  provided  in  section 
230. 6E  of  the  Medicare  Hospital 
Manual,  standing  orders  for  obser\ation 
following  outpatient  surgerv  is  not  a 
covered  ser\-ice  In  addition,  that  section 
states  that  the  availability  of  an 
outpatient  obser\ation  unit  at  a  hospital 
is  not  a  reason  to  perform,  on  an 
outpatient  basis,  surgeries  for  which  an 
overnight  stay  is  anticipated. 

Although  an  occasional  surgical  case 
may  require  a  longer  recovery  period,  as 
a  rule,  surgical  outpatients  should  not 


require  observation.  We  note,  however, 
that  to  the  extent  that  obser\'ation  care 
is  provided  to  surgical  patients,  the  cost 
of  that  care  is  packaged  into  the 
payment  for  the  surgical  APC 

Comment:  There  were  manv 
comments  on  the  list  of  diagnostic  tests 
required  for  separate  payment  for 
obser\'ation  services.  Several 
commenters  pointed  out  that  nebulizer 
treatments,  by  definition,  are  not 
diagnostic.  These  commenters  also 
noted  that  observation  of  asthma 
patients  need  not  involve  nebulizer 
treatments  (that  is,  some  patients  are 
treated  with  intravenous  steroids  or 
inhalers).  Others  indicated  that  pulse 
oximetrv'  is  a  routine  test  and  is  not 
usually  coded.  Other  commenters  were 
concerned  that  the  required  tests  would 
not  all  be  performed  within  the  period 
of  observation;  that  is.  some  tests  might 
be  performed  in  the  emergency 
department  before  admission  to 
observation  status. 

Response:  The  requirement  that 
certain  diagnostic  tests  be  performed  in 
order  to  receive  separate  payment  for 
observation  services  reflects  our  concern 
that  observation  not  be  considered  a 
way  to  keep  a  patient  in  a  "holding 
pattern."  We  are  aware  that  some 
patients  are  considered  to  be  in 
observation  overnight  when  thev  are 
placed  in  a  bed  on  a  nursing  unit,  with 
vital  signs  taken  even,-  4  hours.  This  is 
not  the  service  we  recognize  as 
observation,  which  we  define  as  an 
active  treatment  to  determirlte  if  a 
patient's  condition  is  going  to  require 
that  he  or  she  be  admitted  as  an 
inpatient,  or  if  it  resolves  itself  so  that 
the  patient  may  be  discharged.  The 
services  we  included  on  the  list  of 
required  treatment  were  designed  to 
indicate  that  an  active  assessment  of  the 
patient  was  being  undertaken  We 
believe  this  is  consistent  with  the 
clinical  practice  of  observation. 

We  agree  that  nebulizer  treatments  are 
not  diagnostic,  and.  although,  based  on 
the  experience  of  our  clinical  staff,  are 
frequently  used  in  acute  asthma,  they 
need  not  be  used  for  every  asthma 
patient  receiving  observation  services. 
We  agree  that  occasionally  patients  may 
use  their  own  inhaler  or  be  given 
intravenous  medications  without 
nebulizer  treatments  Thus,  we  are  not 
including  this  treatment  on  the  final  list 
of  services  required  for  separate 
payment  of  observation.  As  discussed 
above,  pulse  oximetry-,  although 
packaged,  should  be  reported  on  the  bill 
when  furnished. 

We  agree  that  some  of  the  required 
diagnostic  testing  (for  example,  cardiac 
enzymes)  may  be  performed  as  part  of 
the  emergency  or  clinic  visit  before  the 


I 
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beneficiarv  is  admitted  to  observation 
status.  We  will  ensure  that  our  software 
identifies  when  the  required  diagnostic 
tests  were  performed  in  the  clinic  or 
emergency  department  as  well  as 
diagnostic  tests  performed  during  the 
period  of  observation. 

Comment:  Several  commenters 
claimed  that  requiring  specific  clinical 
interventions  for  observation  care  was 
an  intrusion  into  the  practice  of 
medicine. 

Response:  We  disagree  with  the 
commenters.  We  are  setting  conditions 
only  for  separate  payment  for 
observation.  All  observation  care  that 
does  not  meet  the  criteria  for 
classification  into  APC  0.139  will 
continue  to  be  paid  as  part  of  the  service 
into  which  it  is  packaged.  In  order  to 
ensure  that  we  are  making  separate 
payment  onlv  when  it  is  warranted,  we 
are  providing  as  a  condition  for  separate 
payment  that  a  minimal  number  of 
appropriate  diagnostic  tests  must  be 
performed.  The  hospital  will  continue 
to  receive  packaged  payment  for 
observation  care  for  beneficiaries  who 
require  such  care  but  for  whom  the 
required  tests  were  not  performed. 

As  stated  above,  we  are  withdrawing 
the  proposed  condition  of  administering 
nebulizer  treatments.  We  will  allow- 
either  pulse  oximetry  or  peak  expiratory 
flow  rate  to  be  performed  as  a 
requirement  to  receive  separate  payment 
for  observation  of  asthma  patients.  We 
are  finalizing  our  requirements  for  chest 
pain  and  congestive  heart  failure.  We 
note  that  none  of  the  commenters  had 
any  clinical  disagreement  with  the 
designation  of  these  specific  tests.  Their 
only  concern  stemmed  from  the 
misconception  that  these  tests  would  be 
required  to  be  performed  in  order  to 
receive  payment  for  observation  care. 
We  will  closely  follow  the  impact  of 
these  requirements  and.  if  we  believe 
that  changes  are  necessary,  we  will 
propose  them  in  a  future  rule. 

Comment:  Several  commenters  argued 
that  packaging  the  first  8  hours  of 
observation  was  arbitrary  and  would  be 
difficult  to  document  We  also  received 
comments  that  we  should  eliminate  our 
minimum  time  requirement  for 
obser\  ation  or  reduce  it  to  6  hours.  The 
following  reasons  were  given  for  these 
comments;  asthma  patients  do  not 
require  8  hours  uf  obser\'ation:  no 
evaluation  and  management  (E/M) 
service  lasts  for  more  than  1  hour  and 
45  minutes;  and  emergency  visits 
typically  last  3—4  hours  so  any  potential 
for  abuse  of  observation  would  be 
reduced  with  a  minimum  time 
requirement  of  6  hours  because  6  hours 
does,  not  overlap  with  the  length  of  a 
typical  emergency  visit. 


Response:  We  believe  it  is  important 
to  ensure  that  payment  for  clinic  and 
emergency  department  services  does  not 
duplicate  payments  for  observation.  We 
also  want  to  make  clear  that  we  do  not 
consider  a  long  emergency  room  visit  to 
be  "observation."  We  believe  that 
observation  is  a  specific  type  of  service 
that  should  be  specifically  ordered  by  a 
physician  and  should  involve  specific 
goals  and  a  plan  of  care  that  is  distinct 
from  the  goals  and  plan  of  care  for  an 
emergency  or  clinic  visit.  We  believe 
that  requiring  8  hours  of  care  as  a 
condition  for  separate  payment  of 
observation  is  reasonable  and  will 
minimize  confusion  for  hospitals.  We 
will  be  including  the  first  8  hours  of 
observation  care  as  a  packaged  service 
and  make  payment  as  part  of  the  clinic 
or  emergency  visit  with  which  it  occurs. 
Therefore,  the  payment  rate  for 
emergency  and  clinic  visit  will  reflect 
the  extent  to  which  patients  are 
observed  for  less  than  8  hours.  Although 
occasionally  patients  with  asthma  may 
require  less  than  8  hours  of  observation, 
we  believe  that  intensity  and  variety  of 
services  provided  to  patients  with  an 
acute  asthma  exacerbation  or  status 
asthmaticus  who  require  8  or  more 
hours  of  observation  is  different  from 
the  service  provided  when  they  require 
less  than  8  hours  of  observation.  The 
less  intensive  services  provided  to 
asthma  patients  who  require  less  than  8 
hours  of  observation  is  appropriately 
paid  for  as  part  of  an  emergency  or 
clinic  visit.  We  note  that  we  received  no 
comments  disagreeing  with  our 
minimum  time  requirement  for  patients 
with  chest  pain  and  congestive  heart 
failure.  Finally,  we  believe  that  a  clear 
requirement  of  8  hours  will  allow 
hospitals  to  prospectively  develop 
clinical  protocols  and  plans  of  care 
facilitating  the  appropriate  use  of 
observation  services.  However,  we  will 
closely  monitor  the  impact  of  the  8-hour 
time  requirement  and.  if  appropriate, 
consider  changes  for  a  future  proposed 
rule. 

Comment:  Commenters  raised 
concerns  about  our  requirement  that 
physicians  write  progress  notes  in  the 
medical  record.  They  believe  that 
admission  and  discharge  notes  are 
generally  sufficient  to  document 
observation  care.  The  commenters  also 
raised  questions  about  determining 
when  observation  starts  and  ends,  with 
one  commenter  describing  the  proposed 
documentation  requirement  as  'rigid 
and  inflexible."  Others  expected 
documentation  to  be  difficult  in 
hospitals  without  emergency 
department  staff  or  house  staff.  One 
commenter  stated  that  specific 


requirements  for  determining  the  time 
observation  stops  would  not  reflect  the 
variety  of  methods  hospitals  and 
physicians  have  to  document  time  in 
the  medical  record.  Commenters 
asserted  that  the  period  of  treatment  and 
monitoring  can  continue  beyond  the 
time  that  a  discharge  order  is  written  by 
the  physician  or  taken  off  by  the  nurse. 

One  commenter  discussed  the 
difficulty  in  determining  when  a  patient 
is  "moved  to  observation  status"  and 
the  need  for  physicians  to  be  able  to 
write  orders  specifying  discharge  at  a 
"future  time."  Several  commenters 
expressed  concerns  about  requiring 
documentation  that  the  physician  used 
risk  stratification  criteria  to  determine 
that  the  beneficiary  would  benefit  from 
observation  care  because  documenting 
use  of  risk  stratification  criteria  would 
be  burdensome  and  is  not  required  for 
any  other  services. 

Response:  We  appreciate  these 
concerns  and,  although  we  are  finalizing 
our  proposal,  we  wish  to  clarify  several 
aspects  of  these  requirements  to 
reassure  commenters.  With  regard  to 
writing  progress  notes,  we  wish  .to 
emphasize  that  the  requirement  is  only 
to  write  "appropriate"  progress  notes. 
We  understand  that,  in  many  cases, 
writing  a  progress  note  is  unnecessary 
(because  the  admission  and  discharge 
notes  are  sufficient),  while  in  other 
cases  it  is  necessary  to  write  progress 
notes  because  of  the  length  and 
complexity  of  care  provided  or  because 
of  a  change  in  the  patient's  condition. 
We  wish  to  clarify  that  progress  notes 
are  not  required  ih  every  case  but  only 
in  those  cases  in  which  the  physician 
deems  it  appropriate  to  write  a  progress 
note. 

With  regard  to  documenting  the  times 
that  observation  starts  and  ends,  we 
have  to  balance  the  potential  for 
improper  billing  of  obser\  ation  status 
against  creating  burdens  for  hospitals 
that  will  have  to  support  their  claims  for 
observation  treatment  in  the  medical 
record.  We  believe  that  our  policy 
strikes  this  balance  appropriately. 
Typically  both  physicians'  orders  and 
nurses'  removal  of  those  orders  are 
timed;  therefore,  we  do  not  believe  this 
requirement  places  a  significant  burden 
on  physicians  or  hospitals  because  no 
change  in  the  processes  of  care  will  be 
required.  We  do  not  believe  that  for 
chest  pain,  congestive  heart  failure,  and 
asthma,  orders  are  written  for  a  future 
discharge  time  because  those  patients 
may  not  be  discharged  until  treatment 
goals  are  met,  and  determining  this 
requires  current  (not  future)  physician 
intervention  (for  example,  to  review  lab 
tests  or  examine  the  patient). 
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An  important  reason  we  are  requiring 
clocked  time  to  determine  the  period  of 
observation  is  because  we  want  to 
minimize  confusion  and  separate 
observation  care  from  prolonged" 
emergency  or  clinic  visits.  Our 
requirements  will  assist  hospitals  to 
prospectively  ensure  that  observation  is 
appropriately  billed.  Although  it  is 
possible  that  treatment  and  monitoring 
may  continue  for  a  significant  period  of 
time  after  a  discharge  order  is  written  or 
taken  off.  we  believe  such  an  occurrence 
is  the  exception  rather  than  the  rule; 
additionally,  it  is  frequently  difficult  to 
determine  exactly  when  facility  services 
are  discontinued.  One  problem  is  that  it 
is  typical  for  those  patients  to  remain  in 
the  observation  area  for  a  significant 
period  of  time  after  treatment  is 
finished,  most  commonly  because  the 
patient  is  waiting- for  transportation 
home.  As  stated  above,  we  need  a  bright 
line  rule  with  regard  to  the  stop  time  for 
observation. 

With  regard  to  documenting  the  use  of 
risk  stratification,  we  did  not  mean  to 
require  any  extra  documentation  in  the 
medical  record.  We  just  wish  to  put 
physicians  and  hospitals  on  notice  as  to 
what  type  of  medical  record  evidence 
reviewers  will  use  when  reviewing 
claims  for  observation.  We  believe  that 
a  well-documented  observation  record 
will  satisfy  this  requirement  without 
any  extra  documentation  Therefore,  we 
are  clarifying  that  the  manner  in  which 
documentation  of  risk  stratification  is 
made  is  at  the  discretion  of  the 
physician.  As  with  all  the  criteria  we  are 
establishing  for  payment  of  APC  0339. 
we  will  monitor  the  effects  of  these 
requirements  on  the  provision  of 
observation  care  and  consider  making 
changes  if  appropriate. 

Comment:  We  received  a  variety  of 
comments  asking  for  clarification  as  to 
how  observation  services  should  be 
reported:  whether  notes  may  be  written 
by  house  staff  or  fellows;  whether  orders 
may  be  phoned  in;  whether  additional 
diagnostic  tests  during  observation 
would  be  paid  for:  how  observation 
would  be  treated  by  local  medical 
review  policies:  whether  short  inpatient 
stays  for  congestive  heart  failure  and 
asthma  would  no  longer  be  allowed: 
how  billing  would  occur  for  patients 
who  are  admitted  directly  to  a  chest 
pain  center  without  being  seen  in  the 
emergency  department:  and  whether 
payment  for  observation  is  made  per 
hour  or  per  day. 

Response:  Observation  services 
should  be  tracked  by  the  hour.  If  the 
number  of  hours  is  less  than  8.  then 
payment  is  packaged  into  the  associated 
clinic  or  emergency  visit.  If  more  than 
24  hours  of  observation  are  billed. 


payment  for  any  time  over  24  hours  is 
packaged  into  the  payment  for  8  to  24 
hours  of  observation.  Therefore,  the 
payment  rate  for  observation  will  reflect 
those  cases  in  which  observation 
actually  occurs  for  more  than  24  hours. 
That  is,  just  as  the  payment  for 
emergency  visits  reflects  payment  for 
observation  of  up  to  8  hoiu-s.  so  will 
payment  for  .^PC  0339  reflect  payment 
for  obsen'ationcare  up  to  48  hours. 
Effective  for  services  furnished  on  or 
after  January  1.  2001.  we  have  created 
a  new  HCPCS  code  for  use  with  our  new 
APC  0339  to  help  distinguish  packaged 
observation  form  separately  payable 
observation  The  code  is  00224. 
Observation  care  provided  by  a  facility 
to  a  patient  with  CHF.  chest  pain,  or 
asthma,  minimum  eight  hours, 
maximum  forty-eight  hours.  The 
previously  available  CPT  codes  for 
observation.  99234-99236.  should 
continue  to  be  used  for  packaged 
observation  services. 

With  regard  to  house  staff  writing 
notes  and  orders,  teaching  physician 
rules  apply  to  Part  B  payments  for 
observation  care.  With  regard  to  facility 
payments,  observation  may  be  billed  if 
the  notes  are  written  by  house  staff. 
Physicians  may  phone  in  orders  but  if 
those  orders  are  for  admission  or 
discharge  to  observation,  they  must  be 
timed.  Moreover,  the  physician  must 
write  admission  and  discharge  notes  in 
the  medical  record. 

We  note  that  we  will  pay  separately 
for  all  nonpackaged  diagnostic  tests 
furnished  to  observation  patients. 

We  will  continue  pay  for  inpatient 
admissions  for  chest  pain,  asthma,  and    ' 
congestive  heart  failure  when 
appropriate  and  our  observation 
payment  policy  is  subject  to  local 
medical  review  policies. 

With  regard  to  direct  admissions  from 
physician  offices,  separate  payment  for 
observation  will  not  be  made  unless  a 
physician  is  present  to  order  the 
initiation  of  observation  services  and  to 
monitor  the  patient  as  clinically 
appropriate. 

"The  following  are  the  final 
requirements  for  billing  G0244  and 
assignment  to  APC  0339. 

The  acceptable  diagnosis  codes  are: 

For  Chest  Pain 

•  3918    Other  acute  rheumatic  heart 
disease 

•  398.91     Rheumatic  heart  failure 
(congestive) 

•  402  01     Malignant  hypertensive 
heart  disease  with  congestive  heart 
failure 

•  402.11     Benign  hypertensive  heart 
disease  with  congestive  heart 
failure 


For 


402.91  Unspecified  hypertensive 
heart  disease  with  congestive  heart 
failure 

404.01     Malignant  hypertensive 
heart  and  renal  disease  with 
congestive  heart  failure 
404.03     Malignant  hypertensive 
heart  and  renal  disease  with 
congestive  heart  and  renal  failure 
404.1 1     Benign  hypertensive  heart 
and  renal  disease  with  congestive 
heart  failure 

404  13     Benign  hypertensive  heart 
and  renal  disease  with  congestive 
heart  and  renal  failure 
404.91     Unspecified  hypertensive 
heart  and  rpnal  disease  with 
congestive  heart  failure 
404.93     Unspecified  hypertensive 
heart  and  renal  disease  with 
congestive  heart  and  renal  failure 
411.1     Intermediate  coronary- 
syndrome 

411.81     Coronary  occlusion 
without  myocardial  infarction 
411.0    Postmyocardial  infarction 
syndrome 

411.89    Other  acute  ischemic  heart 
disease 

413.0  .'\ngina  decubitus 

413.1  Prinzmetal  angina 
413.9    Other  and  unspecified 
angina  pectoris 

786.05     Shortness  of  breath 

786.50  Chest  pain,  unspecified 

786.51  Precordial  pain 

786.52  Painful  respiration 
786.59    Other  chest  pain 

Asthma 


•  493.01     Extrinsic  asthma  with 
status  asthmaticus 

•  493.02     Extrinsic  asthma  with 
acute  exacerbation 

•  493.11     Intrinsic  asthma  with 
status  asthmaticus 

•  493.12     Intrinsic  asthma  with  acute 
exacerbation 

•  493.21     Chronic  obstructive 
asthma  with  status  asthmaticus 

•  493.22     Chronic  obstructive 
asthma  with  acute  exacerbation 

•  493.91     Asthma,  unspecified  with 
status  asthmaticus 

•  493.92     Asthma,  unspecified  with 
acute  exacerbation 

For  Congestive  Heart  Failure 

•  428.0     Congestive  heart  failure 

•  428.1     Left  heart  failure 

•  428.9     Heart  failure,  unspecified 

The  required  tests  are  as  follows: 

For  chest  pain,  at  least  two  sets  of 
cardiac  enzymes  and  two  sequential 
electrocardiograms. 

For  asthma,  a  peak  expiratory^  flow 
rate  (PEFR)  (CPT  code  94010). " 

For  congestive  heart  failure,  a  chest  x- 
ray.  an  electrocardiogram,  and  pulse 
oximetry-. 
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5.  List  of  Proceduirs  That  Will  Be  Paid 
Onlv  As  Inpationt  Procedures 

Section  1833(t)(l)(B)(i)  of  the  Act 
gives  the  Secretary  broad  authority  to 
determine  thf>  services  to  he  covered 
.ind  prfid  for  under  OPPS  In  the  April 
7.  2000  final  rule,  we  defined  a  set  of 
services  that  are  typically  provided  only 
in  an  inpatient  setting  and.  hence. 
would  not  be  paid  b\  Medicare  under 
the  OPPS  (fi5  PR  18455).  This  set  of 
services  is  referred  to  as  the  "inpatient 
list."  The  inpatient  list  specifies  tfiose 
services  that  are  appropriate  to  provide 
only  in  an  inpatient  setting  and  that, 
therefore,  are  only  paid  when  provided 
in  an  inpatient  setting.  These  are 
ser\'ices  that  require  inpatient  care 
because  of  the  invasive  nature  of  the 
procedure,  the  need  for  at  least  24  hours 
of  postoperative  recovery  time  or 
monitoring  before  the  patient  can  be 
safely  discharged,  or  the  underlying 
phvsical  condition  of  the  patient. 

At  its  February  2001  meeting,  the  APC 
.\dvisor\'  Panel  generally  favored  the 
elimination  of  the  inpatient  list.  In  the 
proposed  rule,  we  stated  that  we 
iisagreed  with  the  position  taken  by  the 
Panel  and  we  proposed  to  continue  the 
current  policv  of  reviewing  the  HCPCS 
codes  on  the  inpatient  list  and 
eliminating  procedures  from  the  list  if 
thev  can  be  appropriately  performed  on 
the  Medicare  population  in  the 
outpatient  setting.  Our  medical  and 
policy  staff,  supplemented  as 
rtppropriate  by  the  APC  Advisory  Panel, 
^(uild  review  comments  submitted  by 
the  public  and  consider  advances  in 
inodical  practice  in  making  decisions  to 
remove  ( i)des  from  the  list.  We  stated 
tlidt  we  would  continue  to  use  the 
folk)wing  criteria,  which  we  discussed 
in  the  April  7.  2000  final  rule,  when 
deciding  to  remove  codes  from  the  list: 

•  Most  outpatient  departments  are 
equipped  to  provide  the  services  to  the 
Medicare  population. 

•  The  simplest  procedure  described 
by  the  code  mav  he  performed  in  most 
outpatient  departments. , 

•  The  procedure  is  related  to  codes 
we  have  alreadv  moved  off  the  inpatient 
list  (for  example,  the  radiologic  part  of 
an  interventional  cardiology  procedure). 

In  the  proposed  rule,  we  indicated 
that  we  would  continue  to  update  the 
list  in  respimse  to  comments  as  often  as 
quarterly  through  program  memoranda 
to  reflect  current  advances  in  medical 
practice.  We  proposed  no  further 
changes  to  the  inpatient  list,  which  we 
set  forth  in  .addendum  E  to  the 
proposed  rule. 

Comment:  Several  specialty 
organizations,  hospitals,  and  device 
manufacturers  recommended  that  we 


remove  certain  procedures  from  the 
inpatient  onlv  list  and  assign  them  to 
APCs, 

Response:  We  reviewed  these  requests 
in  accordance  with  our  previously 
published  criteria  and  moved  several  of 
the  procedures  from  the  list.  However, 
in  our  clinical  judgment,  the  remainder 
of  the  procedures  should  not  be  moved. 
We  are  referring  some  of  them  to  the 
APC  Advisory  Panel  for  review  and 
further  discussion  at  the  next  meeting. 
As  noted  in  the  proposed  rule,  we  plan 
to  continue  updating  the  list  on  a 
quarterly  basis,  as  needed.  Set  forth 
below  is  the  list  of  procedures  that 
commenters  requested  be  moved  off  the 
inpatient  list  and  the  final  action  that 
we  are  taking  in  this  rule. 

Procedures  That  Remain  Inpatient 

•  34800 — Endovascular  repair  of 
infratenal  abdominal  aortic  aneurysm 
or  dissection 

•  34802 — Endovascular  repair  of 
infraienal  abdominal  aortic  aneurysm 
or  dissection 

•  34804 — Endovascular  repair  of 
infrajenal  abdominal  aortic  aneurysm 
or  dissection 

•  34808 — Endovascular  placement  of 
iliac  arter\'  occlusion  device 

•  34812 — Open  femoral  artery  exposure 
for  delivery  of  aortic  endovascular 
prosthesis 

•  34813 — Placement  of  femoral-femoral 
prosthetic  graft 

•  3482D — Occlusion  during 
endovascular  therapy 

•  34825 — Placement  of  proximal  or 
distal  extension  prosthesis 

•  34826 — Infrarenal  abdominal  aortic 
aneurysm 

•  3396& — Removal  of  intra-aortic 
balloon  assist  device,  percutaneous 

•  44901 — Incision  and  drainage  of 
appendiceal  abscess:  percutaneous 

•  49021 — Drainage  of  peritoneal  abscess 
or  localized  peritonitis;  percutaneous 

•  49041 — Drainage  of  subdiaphragmatic 
or  subphrenic  abscess:  percutaneous 

•  49061 — Drainage  of  retroperitoneal 
abscess:  percutaneous 

•  61624 — Transcatheter  occlusion  or 
embolization  (e.g..  for  tumor 
destruction,  to  achieve  hemostasis,  to 
occlude  a  vascular  malformation), 
percutaneous,  any  method:  central 
nervous  system  (intracranial,  spinal 
cord) 

Procedures  Referred  to  the  APC 
Advisory  Panel 

•  21 390 — Open  treatment  of  orbital 
floor  blowout  fracture 

•  27216 — Percutaneous  skeletal  fixation 
of  posterior  pelvic  ring  fracture  and/ 
or  dislocation 


•  27235 — Percutaneous  skeletal  fixation 
of  femoral  fracture,  proximal  end. 
neck 

•  32201 — Pneumonostomy:  with 
percutaneous  drainage  of  abscess  or 
cyst 

•  47490 — Percutaneous 
cholecystostomy 

•  64820^Sympathectomy.  digital 
arteries,  with  magnification,  each 
digit 

•  92986 — Percutaneous  balloon 
valvuloplasty:  aortic  valve 

•  92987 — Percutaneous  balloon 
valvuloplasty:  mitral  valve 

•  92990 — Percutaneous  balloon 
valvuloplasty;  pulmonary  valve 

•  92997 — Percutaneous  transluminal 
pulmonary  arten,'  balloon  angioplasty; 
single  vessel 

•  92998 — Percutaneous  transluminal 
pulmonary  artery  balloon  angioplasty; 
each  additional  vessel  (list  separately 
in  addition  to  code  for  primary 
procedure) 

Procedures  Moved  to  APCs 

•  23440 — Resection  or  transplantation 
of  long  tendon  of  biceps  (APC  0052) 

•  23470 — Arthroplasty,  glenohumeral 
joint;  hemiarthroplasty  (APC  0048) 

•  47011 — Hepatotomy:  for 
percutaneous  drainage  of  abscess  or 
cyst,  one  or  two  stages  (APC  0005) 

•  48511 — External  drainage,  pseudocyst 
of  pancreas;  percutaneous  (APC  0005) 

•  49200 — Excision  or  destruction  by 
any  method  of  intra-abdominal  or 
retroperitoneal  tumors  or  cysts  or 
endometriomas  (APC  01 30) 

•  50021 — Drainage  of  perirenal  or  renal 
abscess;  percutaneous  (APC  0005) 

•  58823 — Drainage  of  pelvic  abscess, 
transvaginal  or  transrectal  approach, 
percutaneous  (APC  0193) 

•  61626 — Transcatheter  occlusion  or 
embolization  (e.g..  for  tumor 
destruction,  to  achieve  hemostasis,  to 
occlude  a  vascular  malformation), 
percutaneous,  any  method:  non- 
central  nervous  system,  head  or  neck 
extracranial,  brachiocephalic  branch) 
(APC  0081) 

•  61791 — Creation  of  lesion  by 
stereotactic  method,  percutaneous,  by 
neurolytic  agent  (e.g..  alcohol, 
thermal,  electrical,  radiofrequency): 
trigeminal  medullary  tract  (APC  0204) 

•  63655 — Laminectomy  for 
implantation  of  neurostimulator 
electrodes,  plate/paddle,  epidural 
(APC  0225) 

6.  Additional  New  Technology  APC 
Groups 

In  the  April  7.  2000  final  rule,  we 
created  15  new  technology  APC  groups 
to  pay  for  new  technologies  that  do  not 
meet  the  statutorv'  requirements  for 
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transitional  pass-through  payments  and 
for  which  we  have  little  or  no  data  upon 
which  to  base  assignment  to  an 
appropriate  APC.  APC  groups  0970 
through  0984  are  the  current  new 
technology  .APCs.  We  currently  assign 
services  to  a  new  technology  APC  for  2 
to  3  years  based  solely  on  costs,  without 
regard  to  clinical  factors.  This  method  of 
paying  for  new  technologies  allows  us 
to  gather  data  on  their  use  for 
subsequent  assignment  to  a  clinically- 
based  APC.  Payment  rates  for  the  new- 
technology  APCs  are  based  on  the 
midpoint  of  ranges  of  possible  costs. 

After  evaluating  the  costs  of  services 
in  the  new  technology  APCs.  we 
proposed  that  .APC  0982,  which  covers 
a  range  of  costs  from  S2500  to  S3500.  be 
split  into  two  APCs,  as  follows:  APC 
0982.  which  would  encompass  services 
whose  costs  fall  between  S2500  and 
S3000.  and  APC  0983.  which  would 
encompass  those  services  whose  costs 
fall  between  S3000  and  S3500.  APC 
0984  would  then  encompass  services 
whose  costs  fall  between  S3500  and 
S5000  and  we  would  create  a  new  APC. 
0985.  for  services  whose  costs  fall 
between  $5000  and  S6000.  We  believe 
that  subdividing  the  current  range  of 
costs  within  APC  0982  would  allow  us 
to  pay  more  accurately  for  the  services 
in  that  cost  range. 

In  section  VT.G  of  this  preamble,  we 
describe  several  modifications  and 
refinements  to  the  criteria  and  process 
for  assigning  ser\'ices  to  new  technologv 
APCs  that  we  are  implementing  in  this 
final  rule. 

We  received  no  comments  on  adding 
a  new  technology  APC  group  and  have 
included  this  change  in  the  final  APCs. 
However,  we  note  that  in  this  final  rule, 
we  are  making  additional  changes  to  the 
new  technology  APCs  to  improve  our 
ability  to  pay  appropriately  for  new- 
technology  ser\ices. 

We  are  designating  16  additional  APC 
groups.  APCs  0706  through  0721.  as 
new  technology  APCs  and  reassigning 
some  services  currently  assigned  to  APC 
groups  0970  through  0985  so  that, 
beginning  with  services  furnished  on  or 
after  Januar\-  1.  2002.  there  w-ill  be  tw-o 
parallel  sets  of  new  technology  APCs. 
This  is  an  administrative  adjustment  to 
distinguish  between  those  new- 
technology-  services  designated  with  a 
status  indicator  of  "S  '  and  those 
designated  "T."  The  new  .\PCs  will 
allow  us  to  assign  to  the  same  APC 
group  procedures  that  are  appropriately 
subject  to  a  multiple  procedure  payment 
reduction  (T)  with  those  that  should  not 
be  so  discounted  (S).  Each  set  of  new- 
technology  APC  groups  will  have 
identical  group  titles,  payment  rates, 
and  minimum  unadjusted  copayments, 


but  a  different  status  indicator.  That  is, 
the  new-  technology  APC  groups  0970 
through  0985  will,  effective  fanuarv  1. 
2002,  be  assigned  status  indicator  "T" 
and  all  ser\'ices  grouped  in  APCs  970 
through  985  will  be  subject  to  the 
multiple  procedure  reduction.  Each  of 
the  new  technology  APC  groups  0706 
through  0721  will  be  assigned  status 
indicator  "S."  Therefore,  effective 
Ianuar>'  1.  2002,  new-  teci-uiologv 
services  currently  grouped  under  APC 
0971,  0974.  0976.  and  0981  are 
reassigned  to  APC  0707.  0710.  0712,  and 
0717,  respectively,  in  order  to  retain  the 
payment  status  indicator  "S." 

D.  Recalibration  of  APC  Weights  for  CY 
2002 

Section  1833(t)(9)(A)  of  the  Act 
requires  that  the  Secretarv  review  and 
revise  the  relative  payment  weights  for 
APCs  at  least  annually  beginning  in 
2001  for  application  in  2002.  In  the 
April  7,  2000  final  rule  (65  FR  18482), 
we  explained  in  detail  how-  we 
calculated  the  relative  payment  weights 
that  were  implemented  on  August  1. 
2000  for  each  APC  group.  Except  for 
some  reweighting  due  to  APC  changes, 
these  relative  weights  continued  to  be  in 
effect  for  2001.  (See  the  November  13. 
2000  interim  final  rule  (65  FR  67824- 
67827).) 

To  recalibrate  the  relative  APC 
weights  for  services  furnished  on  or 
after  lanuary  1 .  2002  and  before  Januar\- 
1,  2003.  we  proposed  to  use  the  same 
basic  methodology  that  we  described  in 
the  April  7.  2000  final  rule  to  recalibrate 
the  relative  weights  for  2002.  That  is.  we 
would  recalibrate  the  weights  based  on 
claims  and  cost  report  data  for 
outpatient  services.  We  proposed  to  use 
the  most  recent  available  data  to 
construct  the  database  for  calculating 
APC  group  weights.  For  the  purpose  of 
recalibrating  the  proposed  APC  relative 
weights  for  2002.  the  most  recent 
available  claims  data  are  the 
approximately  98  million  final  action 
claims  for  hospital  outpatient 
department  senices  furnished  on  or 
after  July  1.  1999  and  before  July  1, 
2000.  We  matched  these  claims  to  the 
most  recent  cost  report  filed  bv  the 
individual  hospitals  represented  in  our 
claims  data  The  APC  relative  w-eights 
would  continue  to  be  based  on  the 
median  hospital  costs  for  services  in  the 
APC  groups. 

The  methodology  we  followed  to 
calculate  the  final  APC  relative  weights 
for  CY  2002  is  similar  to  the  proposed 
except  that  there  are  now  over  107 
million  final  action  claims  and  as 
discussed  below-  in  section  VII  of  this 
preamble,  we  have  incorporated  a 
portion  of  pass-through  device  costs 


into  device-related  procedures.  That 
action  has  increased  the  median  costs 
for  those  procedures.  The  methodology 
for  calculating  the  final  APC  relative 
weights  is  as  follows: 

•  We  excluded  from  the  data 
approximately  16.2  million  claims  for 
those  bill  and  claim  types  that  would 
not  be  paid  under  the  OPPS  (for 
example,  bill  type  72X  for  dialvsis 
services  for  patients  with  ESRD). 

•  Using  the  most  recent  available  cost 
report  from  each  hospital,  we  converted 
billed  charges  to  costs  and  aggregated 
them  to  the  procedure  or  visit  level  first 
by  identifying  the  cost-to-charge  ratio 
specific  to  each  hospital's  cost  centers 
("cost  center  specific  cost-to-charge 
ratios"  or  CCRs)  and  then  by  matching 
the  CCRs  to  revenue  centers  used  on  the 
hospital's  199^2000  outpatient  bills. 
The  CCRs  included  operating  and 
capital  costs  but  excluded  costs  paid  on 
a  reasonable  cost  basis  that  are 
described  elsewhere  in  this  preamble 

•  We  eliminated  from  the  hospital 
CCR  data  283  hospitals  that  we 
identified  as  having  reported  charges  on 
their  cost  reports  that  were  not  actual 
charges  (for  example,  they  make 
uniform  charges  for  all  services). 

•  We  calculated  the  geometric  mean 
of  the  total  operating  CCRs  of  hospitals 
remaining  in  the  CCR  data.  We  removed 
from  the  CCR  data  67  hospitals  whose 
total  operating  CCR  exceeded  the 
geometric  mean  by  more  than  3 
standard  deviations. 

•  We  excluded  from  our  data 
approximately  2  1  million  claims  from 
the  hospitals  that  we  removed  or 
trimmed  from  the  hospital  CCR  data. 

•  We  matched  revenue  centers  from 
the  remaining  universe  of 
approximately  89.1  million  claims  to 
CCRs  of  5.672  hospitals. 

•  We  separated  the  89.1  million 
claims  that  w-e  had  matched  with  a  cost 
report  into  two  distinct  groups:  single- 
procedure  claims  and  multiple- 
procedure  claims.  Single-procedure 
claims  were  those  that  included  onlv 
one  HCPCS  code  (other  than  laboratory 
and  incidentals  such  as  packaged  drugs 
and  venipuncture)  that  could  be 
grouped  to  an  APC  Multiple-procedure 
claims  included  more  than  one  HCPCS 
code  that  could  be  mapped  to  an  APC. 
There  were  approximately  39.9  million 
single-procedure  claims  and  49.2 
million  multiple-procedure  claims. 

•  To  calculate  median  costs  for 
services  within  an  APC.  we  used  onlv 
single-procedure  bills.  We  did  not  use 
multiple-procedure  claims  because  we 
are  not  able  to  specifically  allocate 
charges  or  costs  for  packaged  items  and 
services  such  as  anesthesia,  recoven" 
room,  drugs,  or  supplies  to  a  particular 


59886  Federal  Register /Vol.  66,  No.  231 /Friday.  November  30.  2001 /Rules  and  Regulations 


procedure  when  more  than  one 
significant  procedure  or  medical  visit  is 
billed  on  a  claim  Use  of  the  single- 
procedure  bills  minimizes  the  risk  of 
improperly  assigning  costs  to  the  wrong 
procedure  or  visit. 

•  For  each  single-procedure  claim,  we 
calculated  a  cost  for  even,-  billed  line 
item  charge  by  multiplying  each 
revenue  center  charge  by  the 
appropriate  hospital-specific  CCR.  If  the 
appropriate  cost  center  did  not  exist  for 
a  given  hospital,  we  crosswalked  the 
revenue  center  to  a  secondary  cost 
center  when  possible,  or  to  the 
hospital's  overall  rost-to-charge  ratio  for 
outpatient  department  services.  We 
excluded  from  this  calculation  all 
charges  associated  with  HCPCS  codes 
previously  defined  as  not  paid  under 
the  OPP.S  (for  example,  laboratory, 
ambulantie.  and  therapy  services). 

•  To  calculate  the  per-service  costs. 
we  used  the  charges  shown  in  the 
revenue  centers  that  contained  items 
integral  to  performing  the  service.  These 
included  those  items  that  we  previously 
discussed  as  being  subject  to  our 
proposed  packaging  provision.  For 
instance,  in  calculating  the  surgical 
procedure  cost,  we  included  charges  for 
the  operating  room,  treatment  rooms, 
recovery,  observation,  medical  and 
surgical  supplies,  pharmacy,  anesthesia, 
and  donor  tissue,  bone,  and  organ.  For 
medical  visit  cost  estimates,  we 
included  charges  for  items  such  as 
medical  and  surgical  supplies,  drugs. 
and  observation  in  those  instances  in 
which  it  is  still  packaged.  See  sections 
Il.C.l  and  II. C. 2  of  this  preamble  for  a 
discussion  and  complete  listing  of  the 
revenue  centers  that  we  used  to 
calculate  per-ser\ice  costs.  In  addition, 
for  device-related  procedures,  we 
incorporated  75  percent  of  the  estimated 
cost  of  the  pass-through  device  into  the 
per-service  costs. 

•  We  standardized  costs  for 
geographic  wage  variation  by  dividing 
the  labor-related  portion  of  the 
operating  and  capital  costs  for  each 
billed  item  by  the  current  FY  2002 
hospital  inpatient  prospective  payment 
svstt-m  wage  index  published  in  the 
Federal  Register  on  August  1.  2001  (6.5 
PR  400.^8).  We  used  60  percent  to 
represent  our  estimate  of  that  portion  of 
costs  attributable,  on  average,  to  labor. 
A  more  detail''d  discussion  of  wage 
infiex  adjustmt.'nts  is  found  in  section  III 
of  this  preamble. 

•  We  summed  the  standardized  labor- 
related  cost  and  the  nonlabor-related 
cost  component  for  each  billed  item  to 
deri\e  the  total  standardized  cost  for 
each  procedure  or  medical  visit. 

•  VVe  removed  extremely  unusual 
costs  that  appeared  to  be  errors  in  the 


data  using  a  trimming  methodology 
analogous  to  what  we  use  in  calculating 
the  DRG  weights  for  the  hospital 
inpatient  PPS.  That  is,  we  eliminated 
any  bills  with  costs  outside  of  3 
standard  deviations  from  the  geometric 
mean. 

•  After  trimming  the  procedure  and 
visit  level  costs,  we  mapped  each 
procedure  or  visit  cost  to  its  assigned 
APC.  including,  to  the  extent  possible, 
the  proposed  APC  changes  described 
elsewhere  in  this  preamble. 

•  We  calculated  the  median  cost, 
weighted  by  procedure  volume,  for  each 
APC. 

•  Using  the  weighted  median  APC 
costs,  we  calculated  the  relative 
payment  weights  for  each  APC.  We 
scaled  all  the  relative  payment  weights 
to  APC  0601,  Mid-level  clinic  visit, 
because  it  is  one  of  the  most  frequently 
performed  services  in  the  hospital 
outpatient  setting.  This  approach  is 
consistent  with  that  used  in  developing 
relative  value  units  for  the  Medicare 
physician  fee  schedule.  We  assigned 
APC  OBOl  a  relative  payment  weight  of 
1.00  and  divided  the  median  cost  for 
each  APC  by  the  median  cost  for  APC 
0601.  to  derive  the  relative  payment 
weight  for  each  APC.  The  median  cost 
for  APC  0601  is  S54.00. 

Section  1833(t)(9)(B)  of  the  Act 
requires  that  APC  reclassification  and 
recalibration  changes  and  wage  index 
changes  be  made  in  a  manner  that 
ensures  that  aggregate  payments  under 
the  OPPS  for  2002  are  neither  greater 
than  nor  less  -than  the  aggregate 
payments  that  would  have  been  made 
without  the  changes.  To  comply  with 
this  requirement  concerning  the  APC 
changes,  we  compared  aggregate 
payments  using  the  CY  2001  relative 
weights  to  aggregate 'payments  using  the 
CY  2002  final  weights.  Based  on  this 
comparison,  in  this  final  rule  we  are 
making  an  adjustment  of  0.945  to  the 
weights;  that  is,  each  weight  is  reduced 
by  this  factor  (the  scaler).  The  final 
weights  for  2002.  which  incorporate  the 
recalibration  adjustments  explained  in 
this  section,  are  listed  in  Addendum  A 
and  Addendum  B  of  the  final  rule. 

We  note  that  in  the  proposed  rule,  we 
inadvertently  applied  the  weight 
adjustment  factor  of  1.022  to  the  relative 
weights  of  the  new  technology  APCs. 
This  was  incorrect.  The  payment  rates 
for  the  new  technology  APCs  are  based 
on  the  mid-point  of  the  cost  range 
represented  by  the  APC.  Therefore  the 
payment  rates  should  be  static  from  year 
to  year.  In  this  final  rule,  the  payment 
rates  for  APCs  0970-0985  correctly 
reflect  no  adjustment. 

Comment:  We  received  numerous 
comments  regarding  HCPCS  codes  and 


APC  groups  for  which  the  payment  rate 
proposed  for  2002  is  lower  than  the 
current  payment  rate.  Commenters 
expressed  concern  that  the  proposed 
decrease  in  payment  would  have 
adverse  effects  both  on  beneficiary 
access  to  services  and  hospital  solvency. 
Many  commenters  suggested  that  a 
lower  rate  was  a  data  or  a  calculation 
error  and  requested  that  a  particular 
weight  be  confirmed.  Many  commenters 
stated  that  because  the  lower  proposed 
payment  rate  was  inadequate  to  pay 
hospital  costs  for  the  service,  we  should 
adjust  the  rate  to  a  more  appropriate 
level. 

Response:  As  explained  above,  the 
methodology  we  used  to  recalibrate  the 
final  2002  relative  weights  is  essentially 
the  same  methodology  that  we  followed 
to  recalibrate  the  weights  in  the  August 
24.  2001  proposed  rule,  with  the 
exception  of  the  additional  step  of 
folding  pass-through  device  costs  into 
certain  base  APC  costs.  [We  discuss  the 
reason  for  this  additional  step  in  the 
November  2.  2001  OPPS  final  rule  (66 
n?  55857).) 

In  both  the  proposed  rule  and  this 
final  rule,  the  relative  weights  for  the 
APC  groups  change  for  two  reasons;  The 
use  of  more  recent  claims  data,  and  the 
statutor>-  requirements  governing  how 
payment  for  all  ser\ices  under  the  OPPS 
must  be  determined. 

The  use  of  more  recent  claims  data: 
VVe  calibrated  the  relative  weights 
published  in  the  April  7.  2000  final  rule 
using,  as  required  by  the  statute,  claims 
from  1996  and  data  from  the  most  recent 
available  hospital  cost  reports.  These 
relative  payment  weights  were 
implemented  on  August  1.  2000  and 
thev  have  remained  largely  unchanged 
throughout  2001.  In  the  August  24 
proposed  rule,  we  proposed  to  use  the 
same  basic  methodology  to  recalibrate 
the  weights  that  wc  described  in  the 
April  7.  2000  final  rule  (65  FR  18482). 
But  we  also  proposed  to  use  the  most 
recent  available  data,  rather  than  1996 
data,  to  construct  the  database  for 
calculating  APC  group  weights.  For 
2002.  the  most  recent  data  are  from  final 
action  claims  for  hospital  outpatient 
services  furnished  beginning  luly  1. 
1999  through  lune  30.  2000.  In 
recalibrating  the  final  weights  for  2002. 
we  had  the  benefit  of  data  from 
additional  claims  that  had  not  been 
received  when  we  recalibrated  the 
relative  payment  weights  for  the  August 
24.  2001  proposed  rule.  VVe  matched 
these  claims  to  the  most  recent  cost 
report  filed  by  the  various  hospitals 
represented  in  the  claims  data.  Hospital 
costs  reflected  in  claims  for  the  period 
July  1.  1999  through  lune  30.  2000  have 


Federal  Register /Vol.  66.  No.  231    Friday,  November  30.  2001 /Rules  and  Regulations 


59887 


changed  from,  those  taken  from  1996 
claims. 

Statutory  requirements  governing  how- 
payment  for  OPPS  services  is  to  be 
determined.  Section  1833(t)(9){B)  of  the 
Act  requires  that  estimated  spending  for 
services  covered  under  the  OPPS  be 
neither  greater  nor  less  than  it  would 
have  been  had  we  not  recalibrated  the 
APC  weights  nor  made  changes  in  the 
APC  groups.  Because  of  this,  the 
weights  and.  therefore,  the  pavment 
rates  for  a  specific  ser\-ice  may  increase 
or  decrease  depending  on  the  change  in 
charges  hospitals  report  for  that  service 
relative  to  the  change  in  charges 
hospitals  report  for  other  outpatient 
services. 

Under  any  prospective  pavment 
system  or  fee  schedule  that  bases  rates 
on  a  system  of  relative  weights  within 
limits  imposed  by  a  budget  neutrality 
requirement,  some  weights  will  increase 
and  others  will  decrease  from  year  to 
year.  A  decrease  in  the  relative  weight 
for  an  APC  is  the  result  of  a  decrease  in 
the  relative  level  of  charges  for  the 
services  in  that  APC  that  hospitals 
reported  for  the  period  from  fulv  1.  1999 
through  June  30.  2000.  compared  to  the 
relative  level  of  charges  the  same 
hospitals  reported  for  all  other 
outpatient  ser\-ices  furnished  during  the 
same  period.  In  addition,  the 
application  of  the  budget  neutrality 
adjustment  required  bv  section 
1833(t)(9)(B)  of  the  Act  will  further 
decrease  a  relative  weight  if  the 
adjustment  is  less  than  1.000. 

In  this  final  rule,  some  weights  are 
lower  than  what  we  had  proposed.  The 
further  lowering  of  weights  for  some 
APCs  is  the  result  of  our  incorporating 
a  portion  of  the  cost  of  pass-through 
devices  into  the  basic  costs  of  the  APCs 
with  which  the  devices  are  associated. 
As  we  explained  in  the  final  rule 
published  on  November  2,  2001  (66  FR 
55857),  the  portion  of  the  pass-through 
device  costs  that  were  incorporated  into 
APC  costs  are  not  evenly  distributed 
among  the  APCs,  but  rather  are 
concentrated  in  a  relativelv  small 
number  of  APCs  that  include  the 
procedures  that  use  pass-through 
devices.  Whereas  the  weights  of  these 
APCs  have  increased  as  a  result  of  the 
added  device  costs,  the  weights  for  all 
APCs  that  do  not  include  device  costs 
have  decreased. 

In  preparing  the  weights  for  this  final 
rule,  we  were  particularlv  attentive  to 
APCs  such  as  APC  0169.'Lithotripsv. 
APC  0245,  Level  I  Cataract  Procedures 
without  lOL  Insert,  and  APC  0246. 
Cataract  Procedures  with  lOL  Insert, 
about  which  commenters  had  expressed 
concern.  As  a  result,  we  have  a  high 
level  of  confidence  in  the 


appropriateness  of  the  weights  that  are 
in  this  final  rule.  Therefore,  we  are  not 
increasing  the  relative  weight  or 
payment  rate  for  an  APC  group  simply 
because  its  payment  is  lower  in  2002 
than  it  was  in  2001  nor  are  we  reducing 
the  relative  weight  or  payment  rate  for 
an  APC  group  simply  because  its 
payment  is  higher  in  2002  than  it  was 
in  2001. 

III.  Wage  Index  Changes 

Under  section  1833(t)(2)(D)  of  the  Act, 
we  are  required  to  determine  a  wage 
adjustment  factor  to  adjust  for 
geographic  wage  differences,  in  a  budget 
neutral  manner,  that  portion  of  the 
OPPS  payment  rate  and  copayment 
amount  that  is  attributable  to  labor  and 
labor-related  costs. 

We  used  the  May  4.  2001  proposed 
Federal  fiscal  year'(FY)  2002  hospital 
inpatient  PPS  wage  index  (66  FR  22646) 
to  make  wage  adjustments  in 
determining  the  proposed  payment  rates 
set  forth  in  the  proposed  rule.  VVe  also 
proposed  to  use  the  final  F'\'  2002 
hospital  inpatient  wage  index  to 
calculate  the  final  CY  2002  payment 
rates  and  coinsurance  amounts  for 
OPPS.  We  received  no  comments  on 
this  issue  and  are  implementing  our 
proposed  policy  in  final. 

The  final  FY  2002  hospital  inpatient 
wage  index  published  in  the  .August  1, 
2001  Federal  Register  (6b  FR  39828)  is 
reprinted  in  this  final  rule  as 
Addendum  H.  Wage  Index  for  Urban 
Areas;  Addendum  I.  Wage  Index  for 
Rural  .Areas;  and  Addendum  I.  Wage 
Index  for  Hospitals  That  Are 
Reclassified.  Those  wage  index  values 
will  be  used  to  calculate  the  OPPS 
payment  rates  and  coinsurance  amounts 
for  calendar  year  (CY)  2002. 

IV'.  Copayment  Changes 

We  note  that  in  section  1833(t)  of  the 
Act.  the  terms  "copayment"  and 
"coinsurance"  appear  to  be  used 
interchangeably.  To  be  consistent  with 
CMS  usage,  we  make  a  distinction 
between  the  two  terms  throughout  this 
preamble.  VVe  are  making  conforming 
changes  to  part  419  of  the  regulations  to 
reflect  the  following  usage: 

•  'Co/nsurance"  means  the  percent 
of  the  Medicare-approved  amount  that 
beneficiaries  pav  for  a  service  furnished 
in  the  hospital  outpatient  department 
(after  they  meet  the  Part  B  deductible). 

•  "Copayment"  means  the  set  dollar 
amount  that  beneficiaries  pay  under  the 
OPPS.  For  example,  if  the  pavment  rate 
for  an  APC  is  S200  and  the  beneficiar>' 
is  responsible  for  paying  S50.  the 
copayment  is  S50  and  the  coinsurance 
is  25  percent. 


A.  BIPA  2000  Comsurance  Umit 

As  discussed  in  section  I.C  of  this 
preamble,  certain  provisions  of  BIPA 
2000  affect  beneficiar\'  copayment 
amounts  under  the  OPPS.  Section  1 1 1  of 
the  BIPA  added  section  1833(t)(8)(C)(ii) 
of  the  Act.  to  accelerate  the  reduction  of 
beneficiar>-  copayment  amounts, 
providing  that,  for  ser\'ices  furnished  on 
or  after  April  1.  2001  and  before  )anuar>- 
1.  2002.  the  national  unadjusted 
coinsurance  for  an  APC  cannot  exceed 
57  percent  of  the  .APC  payment  rate.  The 
statute  provides  for  further  reductions 
in  future  years  so  that  the  national 
unadjusted  coinsurance  for  an  APC 
cannot  exceed  55  percent  in  2002  and 
2003,  50  percent  in  2004,  45  percent  in 
2005.  and  40  percent  in  2006  and 
thereafter. 

We  implemented  the  reduction  in 
beneficiary  copa>Tnents  for  2001 
effective  April  1.  2001  through  changes 
to  the  OPPS  PRICER  software  used  to 
calculate  OPPS  payments  to  hospitals 
from  the  Medicare  Program  and 
beneficiary  copayments. 

VVe  proposed  to  revise  §419.41  to 
conform  tie  regulations  text  to  this 
provision. 

VVe  received  no  comments  on  this 
proposal  and  are  implementing  the 
required  55  percent  limit  on  the 
national  unadjusted  coinsurance  rate  of 
the  final  .^PCs.  VVe  are  also  adopting  as 
final  the  proposed  changes  to  the 
regulations  text. 

B.  Impact  of  BIPA  2000  Payment  Rate 
Increase  on  Coinsurance 

Under  the  statute  as  enacted  bv  BBA 
1997.  APC  payment  rates  for  2001  were 
to  be  based  on  the  payment  rates  for 
2000  increased  by  the  inpatient  hospital 
market  basket  percentage  increase 
minus  1  percentage  point:  however, 
section  401  of  the  BIPA  2000  increased 
APC  payment  rates  for  2001  to  reflect  an 
update  based  on  the  full  market  basket 
percentage  increase  The  Congress 
intended  for  the  increased  payment  to 
be  in  effect  for  the  entire  calendar  year 
2001 ;  however,  to  provide  us  sufficient 
time  to  make  the  change,  the  Congress 
adopted  a  special  payment  rule  for 
2001.  Under  section '401(c)  of  the  BIP.A, 
the  payment  rates  in  effect  for  ser\'ices 
furnished  on  or  after  lanuan-  1 .  2001 
and  before  .^pril  1 .  2001  are  the  rates  as 
determined  under  the  statute  prior  to 
the  enactment  of  BIPA  For  ser\-ices 
furnished  on  or  after  .\pril  1 .  2001  and 
before  Ianuar>  1,  2002  the  payment  rates 
reflect  the  full  market  basket  update  and 
are  further  increased  by  0.32  percent  to 
account  for  the  timing  delav  in 
implementing  the  full  market  basket 
update  for  2001.  The  0.32  percent 
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increase  is  a  temporary  increase  that 
applies  only  to  the  period  April  1 
through  December  :n.  2001  and  is  not 
considered  in  updating  the  OPPS 
conversion  factor  for  2002.  The  increase 
in  APC  payment  rates  for  2001  was 
implemented  effective  April  1,  2001 
through  changes  to  the  OPPS  PRICER 
software.  We  proposed  to  revise 
§  419.32  to  conform  to  the  statute. 

The  section  401  increase  to  the  APC 
payment  rates  affected  beneficiary 
copayments  in  several  ways.  In  cases  for 
which  the  beneficiary  coinsurance  was 
already  based  on  20  percent  of  the  APC 
pavment  rate,  the  increase  in  the  APC 
payment  rate  caused  a  corresponding 
increase  in  the  copayment  for  the  APC. 
For  all  other  APCs.  the  copayment 
amount  remained  at  the  same  level.  In 
addition,  because  the  minimum 
copayment  amount  for  an  APC,  which  is 
the  lowest  amount  a  provider  may  elect 
to  charge  if  it  chooses  to  reduce 
copayments  for  an  APC.  is  based  on  20 
percent  of  the  APC  amount,  the  increase 
to  an  APC  payment  rate  under  section 
401  of  BIPA  resulted  in  an  increase  to 
the  minimum  copayment  amount  for 
each  APC 

We  received  no  comments  on  this 
issue,  and  we  are  implementing  the 
changes  to  the  regulations  text  in  final. 

C  Coinsurance  and  Copayment 
Changes  Resulting  From  Change  in  an 
APC  Group 

National  unadjusted  copayment 
amounts  for  the  original  APCs  that  went 
into  effect  on  August  1.  2000  were,  by 
statute,  based  on  20  percent  of  the 
national  median  charge  billed  for 
services  in  the  APC  group  during 
calendar  year  1996.  trended  forward  to 
1999,  but  could  be  no  lower  than  20 
percent  of  the  APC  payment  rate. 
Although  the  BBA  1997  specified  how 
copayments  were  to  be  determined 
initially,  the  statute  does  not  specifv- 
how  copayments  are  to  be  determined 
in  the  future  as  the  APC  groups  are 
recalibrated  or  as  individual  ser\'ices  are 
reclassified  from  one  APC  group  to 
another  In  the  proposed  rule,  we 
provided  the  method  we  intend  to  apply 
in  determining  copayments  for  new 
APCs  (that  is.  those  created  after  2001) 
and  for  APCs  that  are  revised  because  of 
recalibration  and  reclassification.  We 
also  discussed  the  issues  we  considered 
in  developing  a  proposed  approach  to 
he  used  in  determining  copayments  for 
new  or  revised  APCs. 

The  following  describes  how  we 
proposed  to  determine  copayment 
amounts  for  new  and  revised  APCs  for 
2002  and  subsequent  years: 

1.  If  a  newly  created  APC  group 
consists  of  services  that  were  not 


included  in  the  1996  data  base  or  whose 
charges  were  not  separately  calculated 
in  that  data  base  (that  is,  the  services 
were  excluded  or  packaged)  the 
unadjusted  copayment  amount  would 
be  20  percent  of  the  APC  payment  rate. 

2.  n  recalibrating  the  relative  payment 
weights  results  in  an  APC  having  a 
decrease  in  its  payment  rate  for  a 
subsequent  year,  the  unadjusted 
copayment  amount  will  be  calculated  so 
that  the  coinsurance  percentage  for  the 
APC  remains  the  same  as  it  was  before 
the  payment  rate  decrease.  For  example, 
assume  the  APC  had  a  payment  rate  of 
SlOO  and  an  unadjusted  copayment 
amount  of  S50,  resulting  in  a 
coinsurance  percentage  of  50  percent.  If 
the  new  payment  rate  for  the  APC  is 
lowered  to  $80,  the  copayment  amount 
is  calculated  using  the  prior  coinsurance 
percentage  of  50  percent:  therefore,  the 
new  copayment  amount  would  be  50 
percent  of  S80  or  S40. 

3.  If  recalibrating  the  relative  payment 
weights  results  in  an  APC  having  an 
increase  in  its  payment  rate  for  a 
subsequent  year,  the  unadjusted 
copayment  amount  would  be  calculated 
so  that  the  copayment  dollar  amount  for 
the  APC  remains  the  same  as  it  was 
before  the  payment  rate  increase.  That 
is.  the  unadjusted  copayment  amount 
would  not  change.  For  example,  assume 
the  APC  had  a  payment  rate  of  SlOO  and 
an  unadjusted  copayment  amount  of 
$60  (a  coinsurance  percentage  of  60 
percent).  If  the  new  payment  rate  for  the 
APC  is  increased  to  $150,  the 
unadjusted  copayment  amount  would 
remain  at  $60  (a  coinsurance  percentage 
of  40  percent). 

4.  If  a  newly  created  APC  group 
consists  of  services  from  two  or  more 
existing  APCs,  the  unadjusted 
copayment  amount  would  be  calculated 
based  on  the  lowest  coinsurance 
percentage  of  the  contributing  APCs.  For 
example,  a  new  APC  is  created  by 
moving  some  or  all  of  the  ser\'ices  from 
two  existing  APCs  into  the  new  APC. 
Assume  that  one  contributing  APC  had 

a  payment  rate  of  $100  and  an 
unadjusted  copayment  amount  of  $40.  a 
coinsurance  percentage  of  40  percent. 
Assume  the  other  contributing  APC  had 
a  payment  rate  of  $150  and  an 
unadjusted  copayment  amount  of  $75,  a 
coinsurance  percentage  of  50  percent.  If 
the  new  APC  had  a  payment  rate  of 
$130,  the  unadjusted  copayment 
amount  for  the  new  APC  would  be 
based  on  a  coinsurance  percentage  of 
40.  The  unadjusted  copayment  amount 
for  the  new  APC  would  be  40  percent 
of $130,  or $52. 

These  changes  will  in  general  reduce 
beneficiary  copayment  for  services  in 
affected  APCs.  For  2002,  we  believe  the 


size  of  these  changes  will  be  modest.  If 
in  the  future  the  size  of  such  changes 
appears  likely  to  be  large,  we  may 
revisit  this  policy. 

5.  If  an  APC  payment  rate  is  increased 
due  to  a  conversion  factor  update,  the 
unadjusted  copayment  amount  for  the 
APC  would  not  change. 

We  received  no  comments  on  this 
proposal.  Therefore,  we  are 
implementing  the  proposed 
methodology  for  calculating  copayment 
amounts  in  this  final  rule. 

V.  Outlier  Policy  Changes 

For  OPPS  services  furnished  before 
January  1,  2002.  section  1833(t)(5)(D)  of 
the  Act  explicitly  authorizes  the 
Secretary  to  apply  the  outlier  payment 
provision  based  upon  all  of  the  OPPS 
services  on  a  bill.  We  exercised  that 
authority  and,  since  the  beginning  of  the 
OPPS  on  August  1.  2000,  we  have 
calculated  outlier  payments  in  the 
aggregate  for  all  OPPS  services  that 
appear  on  a  bill.  However,  beginning 
January  1,  2002,  we  proposed  to 
calculate  outlier  payments  based  on 
each  individual  OPPS  service.  That  is, 
we  proposed  to  revise  the  aggregate 
method  that  we  are  currently  using  to 
calculate  outlier  payments  and  begin  to 
determine  outliers  on  a  service-by- 
ser\ice  basis  for  OPPS  services 
furnished  on  or  after  Januarv  1,  2002. 

In  the  proposed  rule,  we  discussed  in 
detail  the  difficulties  we  faced  with 
calculating  outliers  based  on  individual 
services.  We  also  discussed  possible 
solutions  to  those  problems  including 
requiring  hospitals  to  submit  separate 
bills  for  each  OPPS  service  and 
allocating  the  charges  for  any  packaged 
service  among  the  individual  OPPS 
services  that  appear  on  the  bill.  We 
stated  that  we  prefer  using  one  of  the 
approaches  that  would  allocate 
packaged  charges  among  the  APCs  on  a 
bill  to  avoid  disruptive  billing  changes. 
We  proposed  that  charges  be  allocated 
to  each  OPPS  service  based  on  the 
percent  the  APC  payment  rate  for  that 
service  bears  to  the  total  APC  rates  for 
all  OPPS  sen'ices  on  the  bill. 

We  also  proposed  to  convert  charges 
to  costs  for  calculating  outlier  payments 
by  continuing  to  apply  a  single  overall 
hospital-specific  cost-to-charge  ratio 
instead  of  applying  hospital-specific 
departmental  cost-to-charge  ratios.  In 
the  proposed  rule,  we  explained  that, 
for  purposes  of  calculating  outlier 
payments  under  the  OPPS,  the  use  of 
departmental  cost-to-charge  ratios  is  not 
feasible  given  currently  available 
information  because  we  do  not  have  a 
way  of  defining,  in  a  uniform  manner 
that  is  accurate  for  all  hospitals,  which 
departmental  cost-to  charge  ratio  to 
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apply  to  a  revenue  code  billed  by  a 
hospital.  We  also  explained  that 
collecting  the  data  necessarv'  to  make  it 
feasible  to  use  departmental  cost-to- 
charge  ratios  would  impose  significant 
burden  and  administrative  costs  on 
hospitals  and  our  contractors.  We  then 
stated  that  given  that  outliers  represent 
only  2  to  3  percent  of  total  OPPS 
expenditures,  we  believe  that  the 
increased  accuracy  in  calculating  outlier 
payments  that  we  could  gain  would  not 
be  sufficient  to  justify  the  significant 
additional  administrative  burden  and 
cost  that  would  be  required.  For  this 
reason,  we  proposed  to  continue  to 
apply  a  single  hospital-specific 
outpatient  cost-to-charge  ratio  to  convert 
billed  charges  to  costs  for  calculating 
outlier  payments. 

As  explained  in  the  April  7,  2000 
final  rule  (65  FR  18498).  we  set  a  target 
for  outlier  payments  at  2.0  percent  of 
total  payments.  We  also  explained  that, 
for  purposes  of  simulating  payments  to 
calculate  outlier  thresholds,  we  set  the 
parameters  for  determining  outlier 
payments  as  if  the  target  were  2.5 
percent.  We  believed  that  it  would  be 
likely  that  using  simulation  1996  claims 
data  would  overstate  the  percentage  of 
payments  that  would  be  made.  Based  on 
the  simulations,  we  set  a  threshold  for 
outlier  payments  at  2.5  times  the  claim 
cost  and  a  payment  percent  of  75 
percent  of  the  cost  above  the  threshold 
for  both  2000  and  2001. 

In  setting  the  proposed  CY  2002 
outlier  threshold  and  payment 
percentage,  we  accounted  for  the  change 
to  service  level  rather  than  claim  level 
outlier  calculation.  We  proposed  to  set 
the  target  for  outlier  payment  at  2.0 
percent  as  we  had  for  CY  2001  We 
believe  that  the  claims  data  we  are  using 
to  set  the  2002  payment  rates  reflect 
much  better  coding  of  services  than  did 
the  1996  data  so  we  set  the  proposed 
threshold  and  proposed  payment 
percentage  based  on  simulations  of 
payments  so  that  the  percentage  of 
outlier  payments  under  the  simulations 
was  2.0  percent,  rather  than  2,5  percent 
as  we  did  in  simulating  payments  to  set 
the  outlier  criteria  for  the  April  7.  2000 
final  rule.  Based  on  our  simulations,  the 
proposed  threshold  for  2002  is  3  times 
the  service  costs  and  the  proposed 
payment  percentage  for  costs  above  that 
threshold  is  set  at  50  percent.  Based  on 
the  simulations  using  the  updated 
claims  data  from  July  1.  1999  to  June  30, 
2000.  the  final  threshold  for  2002  is  3 
times  the  service  costs  and  the  final 
payment  percentage  for  costs  above  that 
threshold  is  set  at  50  percent  (the  same 
as  the  proposed  thresholds). 

We  received  many  comments  on  our 
proposed  changes  to  the  outlier  policy, 


which  are  summarized  below  along 
with  our  responses 

Comment:  Several  commenters 
expressed  concern  that  we  proposed  to 
increase  the  outlier  threshold  while 
lowering  the  payment  percentage 
without  providing  sufficient  analysis  in 
the  proposed  rule  to  document  and 
justify  these  changes.  A  number  of 
commenters  contended  that  the  quality 
of  the  data  is  not  sufficient  to  justify 
these  dramatic  changes  and  urged  us  to 
maintain  the  current  threshold  and 
payment  percentage  until  better  data 
become  available.  One  commenter 
recommended  that  we  either  furnish 
hospitals  with  the  information  that 
explains  the  significant  changes, 
providing  an  additional  opportunity  to 
comment,  or  maintain  the  current 
threshold  and  pa\Tnent  percentage 
amounts.  Another  commenter  stated 
that,  in  the  aimual  proposed  and  final 
rules  for  hospital  inpatient  PPS.  the  data 
to  support  any  modifications  to  outlier 
payments  are  presented  in  detail  and 
the  commenter  believes  we  should 
include  similar  information  in  the 
annual  proposed  and  final  OPPS  rules 

Response-  In  the  April  7.  2000  final 
rule  (65  FR  18498).  we  described  the 
general  methodology  that  we  use  to  set 
the  outlier  threshold  and  payment 
percentage.  We  use  historical  claims 
data  and  simulate  payments  for  those 
claims  by  applying  the  payment  rates 
and  policies  for  the  upcoming  year.  W'e 
calibrate  the  threshold  and  payment 
percentage  by  applying  an  iterative 
process  in  which  we  tr\  different 
combinations  of  thresholds  and 
payment  percentages  until  an 
appropriate  combination  results  in 
outlier  payments  under  the  simulation 
equal  to  the  target  percentage  (for 
purposes  of  the  simulation)  of  total 
OPPS  payments  under  the  simulation. 

There  are  two  major  sources  of  the 
changes  between  the  threshold  and 
pay-ment  percentage  for  2001  and  these 
proposed  2002,  First,  the  outlier 
payment  simulations  for  the  proposed 
rule  reflected  the  proposed  change  in 
the  outlier  payment  policy  from  a  bill- 
level  calculation  to  service-level 
calculation.  Second,  the  outlier  payment 
simulations  for  the  proposed  rule  were 
based  on  updated  claims  data  which 
were  considerably  more  recent  than  the 
1996  claims  we  used  previously.  We 
believe  that  the  updated  data  reflect 
more  accurate  coding  of  the  outpatient 
services  hospitals  furnished  compared 
to  the  1996  data. 

When  updated  data  or  a  change  in 
policy  (or.  as  in  this  case,  both)  dictate 
a  significant  change  in  the  outlier 
parameters,  we  believe  it  is.  in  general, 
a  better  policy  to  adjust  both  the 


threshold  and  the  outlier  payment 
percentage.  For  2002,  an  adjustment 
made  only  to  the  threshold  amount 
would  greatly  limit  the  number  of 
services  that  would  qualif\'  for  an 
outlier  payment  Conversely,  an 
adjustment  only  to  the  outlier  payment 
percentage  would  have  significantly 
decreased  the  amount  of  the  outlier 
payment  made  for  the  ser%"ices  that  do 
qualify-.  By  adjusting  both  of  the 
parameters,  we  hope  to  strike  a  balance. 
That  is.  for  2002  as  compared  to  2001. 
we  do  not  wish  to  drastically  lower  the 
number  of  services  qualifving  for  outlier 
payment  nor  do  we  wish  to  significantly 
decrease  the  amount  of  payment 
hospitals  may  receive  for  services  that 
qualify-  as  outliers  Based  on  this 
premise  we  both  raised  the  outlier 
threshold  and  decreased  the  pavment 
percentage  in  order  to  prevent,  to  the 
extent  possible,  large  changes  in  the 
outlier  payments  made  to  hospitals. 

Comment:  One  commenter  stated  that, 
because  we  provided  no  data  to 
demonstrate  that  the  target  for  CY  2001 
would  be  exceeded,  we  should  provide 
that  if  the  proposed  changes  are  put  into 
place  and  actual  outlier  payments  in 
2002  are  significantly  less  than  the  2002 
outlier  target,  the  "shortfaH"  from  2001 
and  2002  will  be  made  up  by  increased 
outlier  pa^-mcnts  in  subsequent  years 

Response:  The  outlier  threshold  and 
payment  percentage  are  determined 
each  year  based  on  our  best  estimate  of 
what  threshold  and  payment  percentage 
are  needed  to  achieve  a  certain  le%-el  of 
outlier  payments.  For  example,  for  CY 
2002.  we  set  the  threshold  and  payment 
percentage  based  on  estimates  so  that 
outlier  payments  are  projected  to  equal 
2.0  percent  of  total  OPPS  payments. 

Section  1833(t)(5)(C)  of  the  Act 
requires  that  the  outlier  payment 
estimate  for  a  year  be  made  by  the 
Secretary-  before  the  beginning  of  the 
year.  Consistent  with  our  outlier 
policies  in  other  prospective  payment 
systems,  we  will  not  adiust  outlier 
payments  in  subsequent  years  to 
account  for  an  underestimation  (or 
overestimation)  of  outlier  payments  in  a 
previous  year.  The  statute  does  not 
provide  for  such  an  adjustment  We  set 
the  outlier  policies  prospectively,  using 
the  best  available  data  Outlier 
payments,  like  many  aspects  of  a 
prospective  payment  system,  reflect 
estimates,  and  we  believe  it  would  be 
inappropriate  to  adjust  the  outlier 
payments  (upward  or  downward)  for  a 
given  year  simply  because  an  estimate 
for  a  previous  year  ultimately  turned  out 
to  be  inacciu-ate  If  we  underestimate  or 
overestimate  the  percentage  of  outlier 
payments,  the  divergence  of  our 
estimate  from  actual  experience  may 
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provide  information  that  might  help  us 
improve  future  estimates,  but  it  would 
have  no  direct  effect  on  the  amount  of 
outlier  payments  for  any  following  year. 

Comment:  One  commenter  suggested 
that  we  lack  reliable  data  on  actual 
claims  experience  that  are  critical  in 
determining  which  hospitals  are 
receiving  outlier  payments  and  for 
which  specific  services.  The  commenter 
believes  that  once  such  data  become 
available,  they  can  be  used  to  improve 
the  APC  system,  reducing  the  overall 
need  for  outliers  and  to  refine  the 
outlier  methodology  to  target  outlier 
payments  as  most  appropriate. 

Rpsponse:  As  coding  on  outpatient 
claims  improves,  the  median  costs  we 
use  to  calculate  APC  weights  and, 
ultimately,  APC  payment  rates  will  also 
more  accurately  reflect  the  resources 
associated  with  furnishing  the  services 
within  each  APC.  It  is  possible  that  this 
may  reduce  the  incidence  of  outlier 
payments  for  specific  services  as  well  as 
decrease  the  need  for  outlier  payments 
across  all  services. 

Comment:  One  commenter  pointed 
out  that  the  increase  in  the  outlier 
threshold  and  the  decrease  in  the 
percent  of  the  excess  costs  that  will  bo 
paid  as  an  outlier  payment  are  based  on 
an  outlier  target  of  2.0  percent  of 
estimated  total  OPPS  payments.  In  order 
to  not  penalize  hospitals  that  treat  high 
cost  cases,  the  commenter 
recommended  that  the  outlier  target  be 
set  at  3.0  percent  of  estimated  total 
OPPS  pavments. 

Response:  Section  1833{t)(5)(C)  of  the 
Act  limits  projected  outlier  payments 
for  years  prior  to  2004  to  no  more  than 
2.5  percent  of  projected  total  OPPS 
payments.  For  CY  2002,  we  proposed  to 
set  the  target  for  outlier  payments  at  2.0 
percent.  Although  we  could  increase 
that  amount  to  2.5  percent,  we  have 
chosen  not  to  do  so  because  increasing 
the  outlier  target  percentage  would 
require  a  corresponding  decrease  to  APC 
payment  amounts  due  to  budget 
neutrality.  Given  the  decrease  in  many 
of  the  APC  payment  rates  that  results 
from  the  incorporation  of  75  percent  of 
device  pass-through  costs  into  the  APCs 
(see  section  II. D  of  this  preamble),  we 
believe  it  is  appropriate  not  to  increase 
the  outlier  target  percentage  so  that 
there  is  no  additional  reduction  in  the 
APC  payments.  Once  we  have  claims 
data  that  reflect  payments  made  under 
the  OPPS.  our  analysis  of  those  data 
may  lead  us  to  revise  our  policy  of 
setting  the  outlier  target  below  the  limit 
allowed. 

Comment:  One  commenter  estimated 
that  the  proposed  changes  in  the 
threshold  and  the  payment  percentage 
would  reduce  outlier  payments  by  as 


much  as  50  percent.  Several  other 
commenters  claimed  that  the  proposed 
changes  would  result  in  drastic  cuts  in 
outlier  payments  to  certain  community 
mental  health  centers  (CMHCs)  in 
Louisiana  and  Mississippi.  These 
commenters  contended  that  the 
payment  reductions  would  be  so  severe 
that  CMHCs  would  be  forced  to  close, 
thereby  eliminating  services  for  the 
seriously  and  persistently  mentally  ill. 
These  commenters  requested  that  the 
CY  2002  outlier  payments  for  CMHCs 
continue  to  be  calculated  using  the  CY 
2001  outlier  threshold  and  payment 
percentage. 

Another  commenter  asked  that  we 
provide  data  on  outlier  payments  made 
since  the  implementation  of  the  OPPS  to 
provide  greater  information  about  the 
impact  of  outliers  on  cancer  care.  The 
commenter  stated  that,  in  the  area  of 
cancer  care,  hospital  outpatient 
departments  often  provide  the  only 
access  point  for  patients  needing 
complex  therapies  or  new  therapies  not 
yet  specifically  recognized  by  the 
coding  system  and  outlier  payments 
provide  an  important  safeguard  against 
any  adverse  impact  of  providing  this 
care.  The  commenter  specifically 
requested  information  on  how  the 
outlier  payments  have  been  applied  to 
cancer  patients  across  the  country.  If 
actual  outlier  payments  are  less  than  the 
2.0  percent  target,  the  commenter  urged 
us  to  direct  more  of  the  outlier  monies 
to  cancer  care  or  apply  any  difference 
between  projected  and  actual  outlier 
amounts  to  the  transitional  pass-through 
payments  for  drugs  and  devices. 

Response:  As  discussed  above,  the 
difference  between  the  2001  and 
proposed  2002  outlier  threshold  and 
payment  percentage  arises  from  the  use 
of  newer  claims  data  and  the  change  to 
a  service-level  rather  than  claim-level 
outlier  payment  calculation.  In 
accordance  with  section  1833(t)(5)  of 
the  act.  we  set  a  "fixed"  threshold  that 
applies  to  all  OPPS  services.  Thus,  we 
apply  a  uniform  threshold  to  all  OPPS 
services  in  a  given  calendar  year;  the 
statute  does  not  provide  for  different 
thresholds  for  different  classes  of 
providers  or  different  types  of  OPPS 
services.  Similarly,  we  set  the  payment 
percentage  prospectively  before  the 
beginning  of  each  year  and  apply  it  to 
all  OPPS  services  qualifying  for  outlier 
payments  in  that  year. 

Currently,  we  cfo  not  have  adequate 
data  for  OPPS  claims  to  perform  a  useful 
analysis  of  actual  outlier  payments 
under  the  OPPS.  but  we  expect  to 
discuss  information  on  actual  outlier 
payments  in  future  regulation 
documents  after  sufficient  information 
becomes  available. 


For  the  suggestion  concerning  the 
redistribution  of  outlier  payments  to 
pass-through  drugs  and  devices,  we  note 
that  the  statute  provides  for  both  the 
outlier  and  transitional  pass-through 
payments  and  establishes  the  2.5 
percent  limits  on  those  payments  for  the 
years  before  2004  (when  the  limit  for 
outliers  increases  to  3.0  percent  and  the 
limit  for  transitional  pass-throughs 
decreases  to  2.0  percent).  Thus,  we  do 
not  have  the  administrative  authority  to 
make  the  change  that  this  commenter 
has  recommended.  Rather,  legislative 
action  would  be  required  to  make  any 
of  these  changes. 

Comment:  Although  some 
commenters  were  in  favor  of  calculating 
outlier  payments  on  an  individual 
ser\'ice  basis,  several  commenters 
requested  that  we  reconsider  our 
proposal  and  recommended  that  we 
continue  to  use  the  aggregate  bill 
method.  Another  commenter  believes 
that  the  increased  specificity  gained 
under  the  proposed  outlier  methodology 
would  not  offset  the  additional  costs 
and  administrative  burden  to  hospitals 
of  making  information  system  changes 
necessary-  to  calculate  and  verify  outlier 
payments.  One  commenter  asserted  that 
multiple  service  claims  are  not  used  in 
calculating  the  APC  relative  weights 
because  we  are  unable  to  accurately 
allocate  packaged  items  and  ser\'ices 
when  more  than  one  ser\'ice  is  billed  on 
a  claim.  The  commenter  is  concerned 
that  the  same  problem  would  occur  with 
the  proposed  methodology  for  paying 
outliers  and  recommends  that,  to  avoid 
inappropriate  outlier  payments,  we 
should  continue  to  calculate  outliers  on 
a  claim-level  basis  until  an  equitable 
method  of  assigning  packaged  costs  is 
developed. 

Anotner  commenter  believes  that  the 
current  methodology  more  accurately 
meets  the  intent  of  outlier  payments, 
which  is  to  pay  facilities  for  unusual 
expenses  incurred  on  behalf  of  patients, 
not  specific  line  items  or  individual 
services.  The  commenter  stated  that  the 
allocation  of  charges  to  develop  service- 
by-ser\'ice  outliers  presents  an 
administrative  problem  to  those 
hospitals  that  must  significantly  alter 
their  systems  in  order  to  monitor  and 
audit  their  payments. 

Several  commenters  expressed 
concern  that  the  proposed  service-level 
approach  could  result  in  ver\'  few 
sendees  qualifying  for  additional 
payment  and  asked  for  a  delay  in  the 
policy.  One  hospital  association 
requested  a  delay  so  it  would  have  an 
opportunity  to  evaluate  CYs  2000  and 
2001  data  to  better  understand  the 
impact  the  change  would  have  on  its 
member  hospitals.  Another  hospital 
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association  believes  that  the  data  that 
are  currently  available  (that  is.  data  for 
services  furnished  prior  to 
implementation  of  the  OPPS)  mav  not 
accurately  reflect  the  financial  impact  of 
the  proposed  change  and  asked  for  a 
delay  in  calculating  ser\ice-level 
outliers  until  OPPS  data  are  available 
and  can  be  provided  to  the  hospital 
industry  for  analysis.  Several 
commenters  urged  us  to  delay 
implementation  of  ser\'ice-level  outlier 
calculations  until  hospitals  and  fiscal 
intermediaries  had  adequate  time  to 
perform  systems  testing  related  to  the 
change. 

Response:  We  believe  that  calculating 
outliers  on  a  service-by-service  basis  is 
the  most  appropriate  way  to  calculate 
outliers  for  outpatient  sen-ices.  Outliers 
on  a  bill  basis  requires  both  the 
aggregation  of  costs  and  the  aggregation 
of  OPPS  payments  thereby  introducing 
some  degree  of  offset  among  sen'ices: 
that  is.  the  aggregation  of  low  cost 
senices  and  high  cost  senices  on  a  bill 
may  result  in  no  outlier  payment  being 
made.  While  senice-based  outliers  are 
somewhat  more  complex  to  administer, 
under  this  method,  outlier  pavments 
will  be  more  appropriately  directed  to 
those  specific  sen'ices  for  which  a 
hospital  incurs  significantly  increased 
costs.  We  are  revising  the  outpatient 
PRICER  program  to  calculate  outliers  on 
a  service-by-sen'ice  basis,  and  we  do  not 
anticipate  that  our  contractors  will  have 
any  significant  problems  being  able  to 
calculate  outlier  payments  under  this 
revised  policy. 

Comment:T\\o  commenters  requested 
clarification  concerning  how  outlier 
payments  would  be  calculated  on  a 
sen'ice-by-senice  basis  in  the  case  of 
multiple  surgical  procedures  appearing 
on  the  same  claim  when  all  of  the 
surgical  charges  are  combined  into  a 
single  line  on  the  claim.  One  commenter 
stated  that  if  hospitals  will  be  required 
to  change  the  practice  of  combining 
surgical  charges  for  all  procedures  on  a 
single  line  item,  they  may  require 
significant  resources  to  comply  with 
such  a  change. 

Response:  The  commenters  raise  a 
valid  concern.  When  a  hospital 
performs  several  surgical  procedures 
during  the  same  operative  session,  it  is 
an  acceptable  billing  practice  to  show 
the  entire  charge  for  use  of  the  operating 
room  or  treatment  room  on  the  line  with 
one  of  the  surgical  HCPCS  codes  and 
zero  charges  on  the  lines  with  the 
remaining  surgical  HCPCS  codes.  We  do 
not  intend  to  require  that  hospitals 
change  this  practice.  Hospitals  will 
continue  to  have  the  option  of  splitting 
out  the  charges  among  the  individual 
surgical  procedures  based  on  the 


resources  that  are  attributable  to  each 
procedure  or  they  may  show  a  single 
combined  charge  with  one  of  the 
surgical  HCPCS  codes  and  zero  charges 
with  the  others.  If  the  hospital  chooses 
the  latter  option,  in  calculating  outliers 
on  a  senice-by-senice  basis,  we  will 
allocate  the  combined  operating  or 
treatment  room  charge  among  all  of  the 
surgical  procedures  on  the  bill.  The 
charges  will  be  allocated  to  each 
surgical  procedure  based  on  the 
proportion  that  the  APC  payment  for  the 
procedure  bears  to  the  total  APC 
payments  for  all  surgical  procediu-es 
performed  on  that  day. 

Comment:  One  commenter  supported 
calculating  outliers  on  a  senice-by- 
senice  basis  and  agreed  with  using  an 
overall  cost-to-charge  ratio,  but 
disagreed  with  the  proposal  to  allocate 
packaged  senices.  Several  commenters 
asserted  that  while  it  is  not  possible  to 
directly  assign  packaged  senices  to  a 
payable  procedure  in  all  cases,  it  is 
possible  in  some  cases.  As  an  example, 
the  commenters  stated  that  on  a  claim 
with  a  surgical  procedure  and  a  visit  or 
diagnostic  senice.  it  would  be  logical 
and  reasonable  to  assign  anesthesia, 
recover.'  room,  and  device  charges 
completely  to  the  surgical  procedure, 
instead  of  allocating  a  portion  to  the 
visit  or  diagnostic  sen'ice. 

Another  commenter  recommended 
that  we  modif\'  our  proposal  for 
allocating  packaged  senices  and 
develop  a  set  of  rules  to  directlv  assign 
the  packaged  senices  for  those  obvious 
situations  when  there  is  a  clear 
relationship  of  the  packaged  item  or 
senice  to  the  payable  sen'ice  or 
procedure. 

Response:  We  believe  that  the  policv 
the  commenters  are  recommending  is 
problematic.  For  example,  anesthesia 
and  recovePi'  room  senices  are  not 
limited  to  surgical  procedures  but  may 
also  be  billed  with  certa^i  diagnostic 
procedures.  Although  we  agree  that  we 
may  in  the  future  be  able  to  improve  the 
allocation  of  packaged  senices  for  a 
senice-level  outlier  calculation,  we  also 
must  be  careful  that  the  calculation  does 
not  become  so  complex  that  hospitals 
are  unable  to  understand  how  their 
outlier  payments  have  been  determined. 
Therefore,  we  are  not  adopting  the 
commenter's  suggestion.  We  will 
however  continue  to  analyze  possible 
refinements  to  this  policy 

Comment:  One  commenter 
acknowledged  the  complexities  we 
would  face  in  using  a  cost  report  line- 
specific  method  of  calculating  the  cost- 
to-charge  ratios  (CCRs)  for  outlier 
payments  but  believes  the  issue 
warrants  further  study.  The  commenter 
contends  that  using  line-specific  CCRs 


is  the  only  way  to  ensure  that  oudier 
payments  are  equitable  on  a  service 
level. 

Response:  We  agree  with  the 
commenter  that  applying  appropriate 
departmental  cost-to-charge  ratios 
(CCRs)  would  generally  be  more 
accurate  than  using  an  overall 
outpatient  CCR.  However,  as  discussed 
above  and  in  the  proposed  rule,  it  is 
currently  unfeasible  to  use  departmental 
cost-to-charge  ratios  for  purposes  of 
oudier  payments  under  the  OPPS 
because  we  currently  do  not  have  the 
necessar\-  information.  We  continue  to 
believe  that  the  increased  accuracv  that 
would  be  achieved  bv  use  of 
departmental  CCRs  would  not  justif\' 
the  significant  administrative  burden 
that  would  be  placed  on  both  hospitals 
and  fiscal  intermediaries. 

Comment:  A  number  of  commenters 
raised  concerns  about  the  hospital- 
specific  CCRs  we  have  used  since  the 
begirming  of  OPPS  to  calculate  oudier 
payments  as  well  as  transitional  pass- 
through  payments  and  interim 
transitional  corridor  payments.  The 
commenters  raised  issues  relating  to  the 
accuracy  of  CCR  calculations,  the  basis 
of  future  CCR  updates,  and  the  timing 
of  CCR  updates. 

Response:  We  are  working  on 
instructions  to  our  fiscal  intermediaries 
that  will  address  both  how  and  when 
the  CCRs  will  be  revised  and  updated 
and  those  instructions  will  be  published 
in  a  forthcoming  program 
memorandum. 

VI.  Other  Policy  Decisions  and 
Proposed  Changes 

A.  Change  in  Senices  Covered  Withm 
the  Scope  of  the  OPPS 

Section  1833(t)(l)(B)  of  the  Act 
defines  the  term  "covered  OPD 
services"  that  are  to  be  paid  under  the 
OPPS  "Covered  OPD  senices"  are 
"hospital  outpatient  senices  designated 
by  the  Secretar\"  and  include 
"inpatient  hospital  senices  designated 
by  the  Secretary"  that  are  co\ered  under 
this  part  and  furnished  to  a  hospital 
inpatient  who  (1)  is  entiUed  to  benefits 
under  Part  A  but  has  exhausted  benefits 
for  inpatient  hospital  senices  during  a 
spell  of  illness,  or  (2)  is  not  so  entitled" 
(that  is,  "Pan  B-only"  senices).  "Part  B- 
only"  sen'ices  are  certain  ancillan' 
sen'ices  furnished  to  inpatients  for 
which  the  hospital  receives  payment 
under  Medicare  Part  B  These  senices, 
which  are  specified  in  section  3110  of 
the  Medicare  Intermediarv'  Manual  and 
section  2255C  of  the  Medicare  Carriers 
Manual  include  diagnostic  tests:  X-ray 
and  radioactive  isotope  therapy:  surgical 
dressings,  splints  and  casts:  prosthetic 
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devices;  and  limb  braces  and  trusses 
and  artificial  limbs  and  eyes. 

In  the  April  7.  2000  final  rule,  we 
included  inpatient  "Part  B-only" 
ser\'ices  within  the  definition  of  services 
payable  under  the  QPPS  {68  FR  18543). 
In  the  proposed  rule,  we  discussed  some 
h()^pltals'  concerns  about  the 
administratixe  burden  and  prohibitive 
costs  they  would  incur  if  they  were  to 
change  their  billing  systems  to 
accommodate  QPPS  requirements  solely 
to  receive  payment  for  "Part  B-only" 
services.  \Ve  proposed  to  revise  §419  22 
by  adding  paragraph  (r)  to  exclude  Part 
B-only  services  that  are  furnished  to 
inpatients  of  hospitals  that  do  no  other 
hilling  for  hospital  outpatient  services 
under  Part  B  from  pavnient  under  the 
QPPS. 

We  noted  that  under  this  proposed 
revision  of  the  regulations,  hospitals 
with  outpatient  departments  would 
continue  to  bill  under  the  OPPS  for  Part 
B-only  services  that  they  furnish  to  their 
inpatients.  However,  a  hospital  that 
does  not  ha\e  an  outpatient  department 
would  be  unable  to  bill  under  the  OPPS 
for  any  Part  B-only  service  the  hospital 
furnished  to  its  inpatients  because  those 
services  would  not  fall  within  the  scope 
of  covered  OPD  services.  If  a  hospital 
with  no  outpatient  department  is 
currently  billing  under  the  OPPS.  the 
hospital  would  have  to  revert  to  its 
[jrevious  payment  methodology  for 
services  furnished  on  or  after  January  1. 
2002.  That  methodology  would  be  an 
all-inclusive  rate  for  hospitals  paid  that 
way  prior  to  the  implementation  of 
OPPS  and  reasonable  cost  for  other 
hospitals. 

VVe  received  several  comments  on  this 
proposal,  which  are  summarized  below. 

Cumment:  Several  commenters 
requested  that  the  proposed  change  be 
made  retroactive  to  the  implementation 
of  OPPS  on  August  1.  2000.  These 
commenters  obserx'ed  that,  without 
retroactive  effect,  the  hospitals  would  be 
unable  to  bill  for  inpatient  ancillar\' 
services  provided  to  beneficiaries  with 
Part  B-only  coverage  during  the  period 
from  August  1.  2000  until  January  1. 
2002.  Another  commenter  contended 
that  the  proposed  policy  should  have 
retroactive  effect.  The  commenter  raised 
two  alternative  reasons  for  this 
contention.  One  was  that  section 
1833(t)(l)(B)(ii)  of  the  Act  should  not 
have  been  interpreted  to  apply  to 
inpatients  who  have  exhausted  their 
Part  A  coverage  because  of  the  190-day 
•lifetime  limit  on  inpatient  psychiatric 
days,  because  the  statutory  language 
refers  only  to  hospital  inpatients  who 
have  "exhausted  benefits  for  inpatient 
hospital  services  during  a  spell  of 
illness."  The  other  was  that,  allegedly. 


CMS  had  never  designated  through 
formal  regulations  those  Part  B  services 
that  are  subject  to  the  OPPS.  Until  such 
a  rule  is  adopted,  the  commenter 
contended,  no  service  provided  on  an 
inpatient  basis  to  beneficiaries  with  Part 
B-only  coverage  can  be  subject  to  OPPS. 

Response:  Contrary  to  the  assertion  of 
the  commenter.  we  have  in  fact 
designated  those  Part  B  services  to  be 
covered  under  the  OPPS  through  formal 
regulations.  In  the  April  7.  2000.  final 
rule,  we  specifically  included  services 
furnished  to  inpatients  who  have 
exhausted  their  Part  A  benefits  in  the 
list  of  "Services  Included  Within  the 
Scope  of  the  Hospital  Outpatient  PPS." 
and  provided  examples  of  those  services 
(65  FR  18444).  The  statutory  language 
gives  the  agency  broad  authority  to 
defino  the  services  that  are  to  be 
included  under  the  OPPS.  The  statute 
broadly  includes  both  "hospital 
outpatient  services  designated  by  the 
Secretary"  and  "inpatient  hospital 
services  designated  by  the  Secretary,'  that 
are  covered  under  this  part  and 
furnished  to  a  hospital  inpatient  who  (1) 
is  entitled  to  benefits  under  Part  A  but 
has  exhausted  benefits  for  inpatient 
hospital  services  during  a  spell  of 
illness,  or  (2)  is  not  so  entitled"  within 
the  drf^inition. 

We  designated  Part  B-only  services  as 
OPPS  services  through  notice  and 
comment  rulemaking,  and  the  policy 
has  been  in  effect  since  the  inception  of 
OPPS.  As  discussed  in  the  proposed 
rule,  representatives  of  hospitals 
approached  us  after  publication  of  the 
April  7.  2000  final  rule  to  express 
concerns  about  the  policy.  We  have 
considered  those  concerns,  and  we  are 
changing  the  policy  prospectively.  We 
believie  not  only  that  applying  the  policy 
changp  on  a  prospective  basis  only  is 
fair  (particularly  given  that  the  current 
policy  was  established  through  notice 
and  c(i>mment  rulemaking)  but  also  that 
applying  the  policy  change  on  a 
retroactive  basis  would  constitute 
impermissible  retroactive  rulemaking. 

Comment:  Several  commenters 
requested  that  CMS  clarif\'  that  those 
hospijals  to  which  this  change  applies 
may  rfesume  billing  under  the  per  diem 
based  methodology  that  they  employed 
prior  to  the  implementation  of  OPPS. 

Response:  As  we  stated  in  the 
proposed  rule  (66  FR  44699),  "If  a 
hospital  with  no  outpatient  department 
is  currently  billing  under  the  OPPS.  the 
hospital  would  have  to  revert  to  its 
previous  payment  methodology  for 
serviaes  furnished  on  or  after  January  1 , 
2002.  That  methodology  would  be  an 
all-inclusive  rate  for  hospitals  paid  that 
way  prior  to  the  implementation  of 
OPPS  and  reasonable  cost  for  other 


hospitals."  The  hospitals  to  which  this 
change  applies  may  therefore  resume 
hilling  under  the  per  diem  or  reasonable 
cost  methodology  that  was  applicable  to 
them  prior  to  the  implementation  of  the 
OPPS. 

Comment:  One  commenter  asked  that 
w^e  recognize  the  situation  of  two  other 
classes  of  hospitals.  Some  hospitals  that 
have  outpatient  departments  submit 
claims  for  only  a  limited  range  of 
outpatient  ser\'ices  under  Part  B.  Other 
hospitals  have  outpatient  departments 
(for  example,  for  children's  psychiatric 
services)  but  submit  no  claims  under 
Medicare  Part  B.  The  commenter 
contended  that  these  hospitals  do  not 
have  the  capacity  to  bill  for  the  full 
range  of  inpatient  ancillary  services 
under  the  OPPS. 

Response:  We  believe  that  it  is  very 
important  to  restrict  this  exception  to 
those  hospitals  that  do  not  provide 
Medicare  Part  B  services  through  an 
outpatient  department.  As  stated  in  the 
April  7.  2000  final  rule,  in  developing 
a  hospital  OPPS.  we  "wanted  to  ensure 
that  all  services  furnished  in  a  hospital 
outpatient  setting  will  be  paid  on  a 
prospective  basis."  (65  FR  18442.)  We 
believe  that  hospitals  that  have 
outpatient  departments  and  that  bill  for 
some  outpatient  services  under  Part  B 
should  also  be  paid  for  the  services  in 
question  under  the  OPPS.  Therefore, 
those  hospitals  will  not  be  excluded 
from  billing  under  the  OPPS.  On  the 
other  hand,  the  exception  will  apply  to 
those  hospitals  that  do  not  bill  under 
Medicare  Part  B.  even  if  they  have 
outpatient  departments:  that  is.  they  do 
not  treat  Medicare  beneficiaries  in  their 
outpatient  departments. 

(jimment:  Several  commenters 
requested  that  CMS  clarif)'  whethf  r  the 
proposed  provision  in  §419.22(r)  of  the 
regulations  would  include  therapy 
services  (for  example,  physical  therapy) 
so  that  the  State  psychiatric  hospitals 
included  in  the  exception  could  resume 
billing  therapies  at  the  per  diem  all- 
inclusive  rate.  The  commenters  pointed 
out  that  these  services  are  currently 
included  in  the  list  of  ancillary  ser\'ices 
under  section  3110  of  the  Medicare 
Intermediary  Manual  and  section  2255C 
of  the  Medicare  Carrier  Manual.  In  the 
proposed  rule.  CMS  specified  that  the 
Part  B-only  se^^•ices  to  which  the 
proposed  exception  would  apply  were 
ancillan.'  ser\ices  listed  in  those  manual 
sections,  but  did  not  specifically  list  the 
therapy  services  in  the  proposed  rule. 
Some  of  these  commenters  raised  the 
same  question  about  diagnostic 
laboratory  services,  which  CMS  had  also 
not  specifically  listed  in  the  preamble 
text,  but  which  are  included  in  the  list 
of  ancillary  services  under  section  3110 
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of  the  Medicare  Intermediar\'  Manual 
and  section  2255C  of  the  Medicare 
Carrier  Manual. 

flpsponse.- Section  1833(t)(l)(B)(iv)  of 
the  Act  specifically  excludes  outpatient 
physical  therapy,  outpatient  speech- 
language  pathology,  and  outpatient 
occupational  therapv  from  the 
definition  of  services  payable  under  the 
OPPS.  Therefore,  we  specifically  did  not 
include  them  in  the  list  of  Part-B  onlv 
services  to  which  the  exception  would 
apply  in  the  proposed  rule.  These 
services  are  subject  to  fee  schedules  that 
were  established  prior  to  the  OPPS. 

We  agree  with  the  commenters  that 
diagnostic  laborator\'  services  are 
included  in  the  list  of  ancillary  services 
that  are  excluded  from  the  OPPS  under 
this  policy. 

B.  Categories  of  Hospitals  Subject  To 
and  Excluded  from  the  OPPS 

Under  §419. 20(b).  certain  hospitals  in 
Maryland  that  qualif\-  under  section 
1814(b)(3)  of  the  .^ct'for  payment  under 
the  State's  payment  system  are  excluded 
from  the  OPPS.  Critical  access  hospitals 
(CAHs),  which  are  paid  under  a 
reasonable  cost-based  system  as 
required  under  section  1834(g)  of  the 
Act.  are  also  excluded.  In  addition,  we 
stated  in  the  April  7.  2000  final  rule  that 
the  outpatient  services  provided  bv  the 
hospitals  of  the  Indian  Health  Ser\'ices 
(IHS)  will  continue  to  be  paid  under 
separately  established  rates.  VVe  also 
noted  that  we  intended  to  consult  with 
the  IHS  and  develop  a  plan  to  transition 
these  hospitals  into  OPPS.  With  these 
exceptions,  the  OPPS  applies  to  all 
other  hospitals  that  participate  in  the 
Medicare  program. 

In  the  proposed  rule,  we  noted  that 
under  the  statute,  hospitals  located  in 
Guam.  Saipan.  American  Samoa,  and 
the  Virgin  Islands  are  excluded  from  the 
hospital  inpatient  PPS.  We  proposed  to 
revise  §419.20  of  the  regulations  by 
adding  paragraph  (b)(3)  to  exclude  these 
hospitals  from  OPPS  consistent  with 
their  treatment  under  inpatient  PPS.  In 
addition,  we  proposed  to  revise 
paragraph  (b)(4)  of  that  section  to 
include  the  hospitals  of  the  IHS  to 
clarify-  that  they  are  excluded  from 
OPPS  until  we  develop  a  plan  to 
include  them.  We  noted  that  it  might 
also  be  possible  to  include  the  hospitals 
in  the  territories  in  the  OPPS  in  the 
future. 

We  received  one  comment  on  this 
proposal,  as  set  forth  below. 

Comment:  A  commenter  asked  for 
clarification  about  the  meaning  of 
"hospital  of  the  Indian  Health  Service" 
in  the  context  of  our  proposal.  The 
commenter  requested  that  CMS  define 
the  term  to  include  several  classes  of 


hospitals,  not  only  those  owned  and 
operated  by  the  IHS.  but  also  those  that 
are  operated  by  Tribes  and  Tribal 
organizations,  but  owned  or  leased  bv 
die  IHS. 

Response:  We  agree  with  the 
commenter  that  clarification  of  the  term 
"hospital  of  the  Indian  Health  Service" 
is  appropriate,  and  we  are  taking  this 
opportunity  to  do  so.  Specificallv.  we 
will  use  here  the  definition  at  42  CFR 
413.65(1).  where  the  term  is  defined  to 
include  facilities  and  organizations  that. 
on  or  before  April  7.  2000.  furnished 
only  services  that  were  billed  as  if  they 
were  furnished  by  a  hospital  operated 
by  the  IHS  or  by  a  Tribe  and  that  are: 
owned  and  operated  by  the  Indian 
Health  Service:  owned  by  a  Tribe  or 
Tribal  organization  but  leased  from  the 
Tribe  or  Tribal  organization  by  the  IHS 
under  the  Indian  Self-Determination  Act 
(Pub.  L.  93-638)  in  accordance  with 
applicable  regulations  and  policies  of 
the  Indian  Health  Service  in 
consultation  with  Tribes:  or  owned  bv 
the  Indian  Health  Service  but  leased  and 
operated  by  the  Tribe  or  Tribal 
organization  under  the  Indian  Self- 
Determination  Act  (Pub.  L.  93-638)  in 
accordance  with  applicable  regulations 
and  policies  of  the  Indian  Health 
Service  in  consultation  with  Tribes. 

C  Conforming  Changes:  Additional 
Pa\Tnents  on  a  Reasonable  Cost  Basis 

Hospitals  subject  to  the  OPPS  are  paid 
for  certain  items  and  services  that  are 
outside  the  scope  of  the  OPPS  on  a 
reasonable  cost  or  other  basis.  Payments 
for  the  following  senices  are  made  on 
a  reasonable  cost  basis  or  otherwise 
applicable  methodology: 

a.  The  direct  costs  of  medical 
education  as  described  in  §413.86 

b.  The  costs  of  nursing  and  allied 
health  programs  as  described  in 
§413.85. 

c.  The  costs  associated  with  interns 
and  residents  not  in  approved  teaching 
programs  as  described  in  §415.202. 

d.  The  costs  of  teaching  physicians 
attributable  to  Part  B  services  for 
hospitals  that  elect  cost-based  payment 
for  teaching  physicians  under  §415.160 

e.  The  costs  of  anesthesia  services 
furnished  to  hospital  outpatients  by 
qualified  nonphysician  anesthetists 
(certified  registered  nurse  anesthetists 
and  anesthesiologists'  assistants) 
employed  by  the  hospital  or  obtained 
under  arrangements,  for  hospitals  that 
meet  the  requirements  under 

§412. 113(c). 

f.  Bad  debts  for  uncollectible 
deductible  and  coinsurance  amounts  as 
described  in  §413.80fb). 

g.  Organ  acquisition  costs  paid  under 
Part  B. 


Interim  payments  for  these  services 
are  made  on  a  biweekly  basis  and  final 
payments  are  determined  at  cost  report 
settlement. 

We  proposed  to  revise  §  419.2(c)  to 
make  conforming  changes  that  reflect 
the  exclusion  of  these  costs  from  the 
OPPS  rates. 

We  received  one  comment  on  this 
proposal,  as  follows. 

Comment:  The  com'menter  supported 
the  clarification,  but  requested  a 
statement  concerning  how  CMS  will 
ensure  that  the  appropriate  interim 
biweekly  payments  for  these  services 
are  made 

Response:  We  are  working  on 
appropriate  operating  instructions  to 
OIK  intermediaries  with  directions  to 
ensure  that  the  appropriate  interim 
payments  for  these  items  and  services 
are  made. 

D.  Hospital  Coding  for  Evaluation  and 
Management  Ser\-ices 

In  the  April  7,  2000  final  rule,  we 
emphasized  the  importance  of  each 
facility  accurately  assessing  the 
intensity,  resource  use,  and  charges  for 
evaluation  and  management  (E/M) 
services,  in  order  to  ensure  proper 
reporting  of  the  senice  provided.  In  the 
proposed  rule,  we  stated  that  we 
understand  that  facilities  have 
developed  several  different  systems  for 
determining  resource  consumption  to 
assign  proper  E/M  codes.  Some  of  these 
systems  are  based  on  clinical 
("condition  ")  criteria,  and  others  are 
based  on  weighted  scoring  criteria.  We 
continue  to  believe  that  proper  facility 
coding  of  E/M  services  is  critical  for 
assuring  appropriate  payments  In  order 
to  achieve  this,  we  are  interested  in 
developing  and  implementing  a 
standardized  coding  process  for  facility 
reporting  of  E/M  services.  This  process 
could  include  the  use  of  current  HCPCS 
codes  or  the  establishment  of  new 
HCPCS  codes  in  conjunction  with 
guidelines  for  facility  coding 

In  the  proposed  rule,  we  solicited 
comments  from  hospitals  and  other 
interested  parties  on  this  issue.  VVe 
stated  that  we  would  submit  these 
comments  to  the  APC  Advisorv'  Panel 
and  ask  for  the  Panel's 
recommendations  regarding  the 
development  and  implementation  of  a 
facility  coding  process  for  E/M  services. 
VVe  will  review  both  the  public 
comments  and  the  recorrunendations 
from  the  Panel  and  propose  a  coding 
process  in  the  proposed  rule  for  2003. 

E.  Annual  Drug  Pricing  I'pdate 

1.  Payment  for  Drugs  and  Biologicals 

Under  the  OPPS.  we  pay  for  drugs 
and  biologicals  in  one  of  three  ways. 


I 
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a  Packaged  Payment.  As  we 
explained  in  the  April  7.  2000  final  rule, 
we  generalU  pac;kage  the  cost  of  drugs, 
hiologiidis.  and  pharmaceuticals  into 
the  \?C.  payment  rate  for  the  primar\' 
procedure  or  treatment  with  which  the 
drugs  are  usually  furnished  (65  PR 
184.t0).  No  separate  payment  is  made 
under  the  DPP.S  for  drugs,  biologicals. 
and  pharmaceuticals  whose  costs  are 
packaged  into  the  APCs  with  which 
they  are  associated. 

b  Transitional  Pass-Through 
Payments  for  Eligible  Drugs  and 
Biologicals.  As  we  also  explained  in  the 
April  7,  2000  final  rule  and  in  section 
VI]  nf  this  preamble,  the  BBRA  1999 
provided  for  special  transitional  pass- 
through  pavments  for  a  period  of  2  to  3 
years  for  the  following  drugs  and 
biologicals: 

•  Current  orphan  drugs,  as  designated 
under  section  526  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act: 

•  Current  drugs  and  biologic  agents 
used  for  treatment  of  cancer; 

•  Current  radiopharmaceutical  drugs 
and  biological  products;  and 

•  New  drugs  and  biologic  agents  in 
instances  where  the  item  was  not  being 
paid  for  as  a  hospital  outpatient  service 
as  of  December  31,  1996,  and  where  the 
cost  of  the  item  is  "not  insignificant"  in 
relation  to  the  hospital  outpatient  PPS 
payment  amount. 

In  this  context,  "current"  refers  to 
those  items  for  which  hospital 
outpatient  payment  was  being  made  on 
August  1 ,  2000,  the  date  on  which  the 
OPP.S  was  implemented.  A  "new"  drug 
or  biological  is  a  product  that  was  not 
paid  as  a  hospital  outpatient  service 
before  January  1.  1997  and  for  which  the 
cost  is  not  insignificant  in  relation  to  the 
payment  for  the  APC  to  which  it  is 
assigned.  In  the  proposed  rule,  we 
discussed  in  detail  the  statutory  basis 
and  payment  methodology  for 
transitional  pass-through  payments  for 
drugs  and  biologicals.  In  addition,  we 
included  an  illustration  of  the  payment 
methodologv. 

Secti(m  1833(f)(6)(DKi)  of  the  Act  sets 
the  payment  rate  for  pass-through 
eligible  drugs  (assuming  that  no  pro  rata 
reduction  in  pass-through  payment  is 
necessary)  as  the  amount  determined 
under  section  1842(o)  of  the  Act.  that  is, 
95  percent  of  the  applicable  average 
wholesale  price  (AVVP).  Section 
1833(t)(6)(D)(i)  of  the  Act  also  sets  the 
amount  of  additional  payment  for  pass- 
through-eligible  drugs  and  biologicals 
(the  pass-through  payment  amount). 
The  pass-through  payment  amount  is 
the  difference  between  95  percent  of  the 
applicable  AVVP  and  the  portion  of  the 
otherwise  applicable  fee  schedule 
amount  (that  is.  the  APC  payment  rate) 


that  the  Secretary  determines  is 
associated  with  the  drug  or  biological. 
Therefore,  as  we  explained  in  the  April 
7,  2000  final  rule  (65  FR  18481),  in 
order  to  determine  the  correct  pass- 
through  payment  amount,  we  first  had 
to  determine  the  cost  that  was  packaged 
for  the  drug  or  biological  within  its 
related  APC.  In  order  to  determine  this 
amount,  we  used  the  following 
methodology,  which  we  also  explained 
in  the  Aprir7,  2000  final  rule. 

When  we  implemented  the  OPPS  on 
August  1,  2000.  costs  for  drugs  and 
biologicals  eligible  for  transitional  pass- 
through  payment  were,  to  the  extent 
possible,  not  included  in  the  payment 
rates  for  the  APC  groups  into  which 
thev  had  been  packaged  prior  to 
enactment  of  die  BBRA  1999.  That  is,  to 
the  extent  feasible,  we  removed  from  the 
APC  groups  into  which  they  were 
packagpd,  the  costs  of  as  many  of  the 
pass-through  eligible  drugs  and 
biologicals  as  we  could  identify  in  the 
1996  claims  data.  Then,  we  assigned 
each  drug  and  biological  eligible  for  a 
pass-through  payment  to  its  own,' 
separate  APC  group,  the  total  payment 
rate  for  which  was  set  at  95  percent  of 
the  applicable  AVVP. 

Next,  in  order  to  establish  the 
applicable  beneficiary  copayment 
amount  and  pass-through  payment 
amount,  we  had  to  determine  the  cost  of 
the  pass-through  eligible  drug  or 
biological  that  would  have  been 
included  in  the  payment  rate  for  its 
associated  APC  had  the  drug  or 
biological  been  packaged.  We  used 
hospital  acquisition  costs  as  a  proxy  for 
the  amount  that  would  have  been 
packaged,  based  on  data  taken  from  an 
external  survev  of  hospital  drug  costs. 
(See  the  AprilV,  2000  final  rule  (65  FR 
18481).)  We  imputed  the  acquisition 
cost  for  the  various  drugs  and 
biologicals  in  pass-through  APCs  by 
multiplying  their  applicable  AWP  by 
one  of  the  following  ratios.  The 
following  ratios  are  based  on  the  survey 
data,  and  they  represent,  on  average, 
hospital  drug  acquisition  cost  relative  to 
AVVP: 

•  For  drugs  with  one  manufacturer 
(sole-source),  the  ratio  of  acquisition 
cost  to  AWP  equals  0.68, 

•  For  drugs  with  more  than  one 
manufacturer  (multi-source),  the  ratio  of 
acquisition  cost  to  AWP  equals  0.61. 

•  For  drugs  with  more  than  one 
manufacturer  and  with  generic 
competitors,  the  ratio  of  acquisition  cost 
to  AVVP  equals  0.43. 

In  accordance  with  section  1833(t)(7) 
of  the  Act,  we  base  beneficiary 
copayment  amounts  for  pass-through 
drugs  only  on  that  portion  of  the  drug's 
cost  that  would  have  been  included  in 


the  payment  amount  for  an  associated 
APC  had  the  drug  been  packaged. 
Therefore,  having  determined  the 
hospital  acquisition  cost  of  the  drug 
based  on  the  ratios  described  above,  we 
multiply  the  acquisition  cost  by  20 
percent  to  calculate  the  beneficiary 
copayment  for  the  pass-through  drug  or 
biological  APCs.  Finally,  to  calculate  the 
actual  pass-through  payment  amount, 
we  subtract  the  hospital  acquisition  cost 
from  the  applicable  95  percent  of  AVVP. 
The  Medicare  program  payment  is  the 
sum  of  the  acquisition  cost  and  the  pass- 
through  amount,  less  the  beneficiary 
copayment  amount. 

To  illustrate  this  payment 
methodology,  consider  a  current  sole 
source  drug  with  an  average  wholesale 
price  (AVVP)  of  Si 00  per  dose.  Under 
section  1842(o)  of  the  Act.  the  total 
allowed  payment  for  the  drug  is  S95, 
that  is.  95  percent  of  AWP.  VVe  impute 
the  cost  of  the  drug  based  on  survev 
data,  which  indicate  hospital 
acquisition£osts  for  this  type  of  drug  on 
average  to  be  68  percent  of  its  AVVP  (or 
S68).  In  the  absence  of  the  pass-through 
provisions,  this  cost  would  be  packaged 
into  the  APC  payment  for  the  procedure 
or  service  with  which  the  drug  or 
biological  is  furnished.  Therefore,  we 
define  the  beneficiary  coinsurance  as  20 
percent  of  the  imputed  cost  of  $68, 
resulting  in  a  copayment  amount  of 
Si 3.60.  The  pass-through  payment 
amount  is  S27  (the  difference  between 
95  percent  of  AWT  (S95)  and  the  portion 
of  the  APC  pavment  that  is  based  on  the 
cost  of  the  drug  ($68)).  The  total 
Medicare  program  payment  in  this 
example  equals  S81.40  (cost  of  the  drug 
in  the  APC  [S68)  less  beneficiary 
copayment  ($13.60).  plus  pass-through 
payment  (S27)).  In  the  proposed  rule, 
we  clarified  that,  for  purposes  of 
calculating  transitional  pass-through 
payment  amounts,  we  make  no 
distinction  between  new  and  current 
drugs  and  biologicals.  Rather,  we 
assume  that  drugs  and  biologicals 
defined  as  "new"  under  section 
1833(t)(6)(A)(iv)(I)  of  the  Act.  that  is.  for 
which  payment  was  not  being  made  as 
of  December  31.  1996.  nonetheless 
replace  or  are  alternatives  to  drugs, 
biologicals,  or  therapies  whose  costs 
would  have  been  reflected  in  our  1996 
claims  data  and,  thus,  have  been 
packaged  into  an  associated  APC. 
Therefore,  we  assume  that  our  imputed 
acquisition  cost,  based  on  the  e.xternal 
survey  data,  represents  that  portion  of 
the  APC  payment  attributable  to  new  as 
well  as  current  drugs  and  biologicals. 
For  that  reason,  we  are  discontinuing 
use  of  the  payment  status  indicator  "J" 
that  we  introduced  in  the  November  13. 
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2000  final  rule  to  designate  a  "new" 
drug/biological  pass-through.  Instead, 
we  stated  that  we  would  assign  pavment 
status  indicator  "G"  to  both  current  and 
new  drugs  that  are  eligible  for  pass- 
through  payment  under  the  OPPS. 
(Addendum  D  of  this  final  rule  lists  the 
definition  of  the  OPPS  payment  status 
indicators.) 

c.  Separate  APCs  for  Drugs  Not 
Eligible  for  Transitional  Pass-Through 
Payment.  There  are  some  drugs  and 
biologicals  for  which  we  did  not  yet 
have  adequate  cost  data  that  are  not 
eligible  for  transitional  pass-through 
payments.  Beginning  with  the  April  7. 
2000  final  rule,  we  created  separate 
APCs  for  these  drugs  and  biologicals  to 
allow  separate  payment  so  as  not  to 
discourage  their  use  where  appropriate. 

VVe  based  the  payment  rate  tor  these 
APCs  on  median  hospital  acquisition 
costs.  To  determine  the  hospital 
acquisition  cost  for  the  drugs,  we 
imputed  a  cost  using  the  same  ratios  of 
drug  acquisition  cost  to  AVVP  used  in 
connection  with  calculating  acquisition 
costs  for  transitional  pass-through  drug 
payments.  That  is.  we  multiplied  the 
AVVP  for  the  drug  by  the  applicable  ratio 
(sole,  multi.  or  generic  source)  based  on 
data  collected  in  an  external  survev  of 
hospital  drug  acquisition  costs. 

VVe  set  beneficiary  copayment 
amounts  for  these  drugs  APCs  at  20 
percent  of  the  imputed  acquisition  cost. 
We  use  status  indicator  "K"  to  denote 
the  APCs  for  drugs,  biologicals.  and 
pharmaceuticals  that  are  paid  separatelv 
from  and  in  addition  to  the  procedure 
or  treatment  with  which  thev  are 
associated  yet  are  not  eligible  for 
transitional  pass-through  pavment. 
Refer  to  Addendum  A  of  this  final  rule 
to  identify'  these  APCs. 

2.  Annual  Drug  Pricing  Update 

o.  Drugs  Eligible  for  Pass-Through 
Payments.  VVe  used  the  AWPs  reported 
in  the  Drug  Topics  Red  Book  to 
determine  the  payment  rates  for  the 
pass-through  drugs  and  biologicals.  In 
the  proposed  rule  we  referred  to  a 
discussion  in  the  November  13.  2000 
interim  final  rule.  When  we  developed 
that  interim  final  rule,  it  was  our 
understanding  that,  although  there  are 
quarterly  updates  to  the  AWPs  in  the 
Red  Book,  the  annual  update  is 
published  in  April  of  each  vear.  It  was 
our  intention  to  update  the  AWPs  for 
drugs  each  July  1,  the  quarter  following 
the  annual  publication,  and  we  did  use 
the  April  2001  version  of  the  Red  Book 
to  update  the  APC  rates  for  drugs 
eligible  for  pass-through  payments.  The 
pass-through  payment  rates  for  drugs 
and  biologicals  updated  for  2001  went 
into  effect  July  1,  2001  (Program 


Memorandum  A-01-73,  issued  on  June 
1,2001). 

We  found  that  doing  an  update  for  all 
the  pass-through  drugs  and  biologicals 
at  mid-year  was  disruptive  to  both  our 
computer  systems  and  pricing  software. 
Thus,  we  proposed  to  update  the  APC 
rates  for  drugs  that  are  eligible  for  pass- 
through  payments  in  2002  using  the  July 
2001  or  October  2001  version  of  Red 
Book.  The  updated  rates  effective 
lanuary  1.  2002  would  remain  in  effect 
until  we  implement  the  next  annual 
update  in  2003.  when  we  would  again 
update  the  AWPs  based  on  the  latest 
quarterly  version  of  the  Red  Book.  This 
would  place  the  update  of  pass-through 
drug  prices  on  the  same  calendar  vear 
schedule  as  the  other  annual  OPPS 
updates. 

b.  Drugs  in  Separate  APCs  Not 
Eligible  for  Pass-Through  Payments.  We 
used  the  conversion  factor  published  in 
the  November  13.  2000  final  rule  (65  FR 
67827)  to  update,  effective  Januan'  1. 
2001,  the  APC  rates  for  the  drugs  that 
are  not  eligible  for  pass-through 
payments  that  are  in  separate  APCs.  We 
also  made  payment  adjustments  to  these 
APC  groups  effective  April  1,  2001,  as 
required  by  section  401(c)  of  the  BIPA, 
which  sets  forth  a  special  pavment  rule 
that  had  the  effect  of  providing  a  full 
market  basket  update  in  2001. 

For  2002,  we  proposed  to  recalibrate 
the  weights  for  the  APCs  for  drugs  that 
are  not  pass-through  items  and  make  the 
other  adjustments  applicable  to  the  ,\PC 
groups  that  we  discuss  in  sections  III, 
rV.  and  VIII  of  this  preamble. 

We  received  several  comments  on  our 
discussion  of  the  payment  for  drugs 
under  the  OPPS.  These  comments  are 
summarized  below. 

Comment  One  commenter  expressed 
concern  that  the  "three  methodologies 
for  drug  payment  reductions  in  the 
proposed  rule"  may  not  take  into 
account  the  most  recent  data.  The 
commenter  requested  an  estimate  of  the 
magnitude  of  the  expected  reduction, 
and  the  data  used  to  develop  the 
estimate. 

Response:  We  did  not  propose  three 
methodologies  for  drug  pavment 
reductions  in  the  proposed  rule.  Rather 
we  described,  in  greatei  detail  than  we 
have  previously,  the  three  methods  by 
which  drug  costs  are  paid  under  the 
OPPS.  In  the  final  rule  that  we 
published  on  November  2.  2001  (66  FR 
55857).  we  announced  that  we  would  be 
implementing  a  reduction  in  the 
payments  made  for  one  categorv  of 
drugs,  namely  those  drugs  that  qualif\- 
for  transitional  pass-through  payments. 
As  we  described  in  that  final  rule,  this 
reduction  is  applied  on  a  uniform  basis 
to  all  pass-through  payments  (including 


payments  for  devices)  and  is  required  t6 
enforce  a  statutory  limit  on  the  size  of 
those  estimated  payments  relative  to  the 
estimate  of  all  spending  under  the 
OPPS. 

Comment:  One  commenter  was 
confused  by  an  apparent  discrepancy 
between  our  description  of  how  the 
pass-through  payment  amount  for  a 
drug  is  calculated  and  our  example  of 
how  the  amount  is  calculated.  The 
description  indicated  that  the 
beneficiary  coinsurance  is  subtracted 
from  the  applicable  95  percent  of  AVVP 
and  imputed  acquisition  cost,  but  the 
example  did  not  include  this 
subtraction. 

Response:  VVe  regret  that  the  written 
description  was  not  entirely  clear.  The 
example  was  accurate.  The  pass-through 
payment  is  the  difference  between  95 
percent  of  AVVP  and  imputed 
acquisition  cost.  The  beneficiary 
coinsurance  is  20  percent  of  the 
imputed  acquisition  cost.  The  Medicare 
program  payment  is  the  pass-through 
amount,  plus  the  imputed  acquisition 
cost,  minus  the  beneficiary  copavment. 
Total  payment  to  the  hospital  is  the 
pass-through  amount,  plus  the  imputed 
acquisition  cost,  plus  the  beneficiary 
copayment.  In  our  example  (see  above), 
the  AVVP  for  the  drug  was  Si 00.  and  95 
percent  of  AVVP  was  thus  595   The 
imputed  acquisition  cost  for  the  drug 
was  68  percent  of  AVVP,  or  S68 
Beneficiary  coinsurance  was  20  percent 
of  S68.  or  Si  3.60.  The  Medicare  program 
payment  is  $27  (the  pass-through 
amount),  plus  $68  (the  imputed 
acquisition  cost),  minus  513.60  (the 
benefician,"  copayment).  for  a  total  of 
$81  40.  Total  payment  to  the  hospital  is 
$81.40  (the  Medicare  program  pavment) 
plus  $13.60  (the  beneficiary 
copayment).  for  a  total  of  $95 

Comment:  Several  commenters 
objected  that  our  drug  pricing  is  based 
on  annual  updates  using  6-month  old 
data  and  on  ratios  of  drug  acquisition 
costs  to  .^VVP  that  derive  from  outdated 
and  limited  data.  Some  of  these 
commenters  objected  to  the  use  of  the 
acquisition  cost  study  to  establish  the 
ratios  of  drug  acquisition  costs  to  AWP. 
One  commenter  asked  that  CMS  clarif\' 
why  the  new  system  is  too  complex  to 
undertake  quarterly  updates  of  drug 
prices. 

Response:  VVe  are  placing  the  updates 
for  the  drugs  that  are  eligible  for  pass- 
tfu-ough  payments  on  the  same  annual 
update  schedule  as  the  rest  of  the  OPPS. 
VVe  will  always  use  the  most  recent 
available  version  of  the  Red  Book  in 
doing  this  update.  Assuming  that  the 
October  Red  Book  becomes  available  in 
time  for  use  in  the  final  rule  establishing 
the  annual  OPPS  updates,  our  drug 
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pricing  may  be  based  on  data  that  are 
only  3  months  old  when  it  becomes 
effective,  in  any  event,  it  is  not  unusual 
for  updates  to  prospective  payiflent 
systems  to  reflect  data  that  are  6  months 
old  or  older.  We  have  always  considered 
the  use  of  the  study-derived  ratios  of 
drug  costs  to  A\VP  to  be  an  interim 
measure  until  we  are  able  to  obtain  data 
on  hospitals'  actual  costs  for  drugs  from 
claims.  We  anticipate  having  this  data 
available  for  use  in  setting  payment 
rates  for  2003  Revisions  to  our  payment 
systems  require  a  long  lead-time,  and 
thus  it  would  be  very  difficult  to 
implement  more  than  one  update  in  a 
year.  We  note  that  rate-based  payment 
systems  are  commonly  updated 
annually,  and  we  see  no  compelling 
reason  whv  the  update  of  drug  prices 
under  the  OPP.S  should  be  updated 
more  frequently  than  the  other  payment 
rates  under  the  system. 

Comment:  Several  commenters 
requested  more  information  about  the 
methodology  that  CMS  uses  to  compute 
payment  rates  for  drugs, 
radiopharmaceuticals,  and  biologicals. 
particularly  those  that  are  not  sole 
source. 

Response:  We  employ  the 
methodology  provided  in  42  CFR 
§405. 517(c)  to  determine  the  payment 
rates.  Specifically,  we  compute  the 
median  price  of  each  drug, 
radiopharmaceutical,  or  biological, 
usmg  the  median  price  of  the  generic 
versions  or  the  lowest  of  the  prices  of 
the  brand  versions  from  the  Red  Book. 
{For  drugs  with  both  generic  and  brand 
manufacturers,  we  use  the  lower  cost  of 
the  two.)  For  the  denominator,  we 
employ  measures  nf  dosage  and 
concentration  that  are  compatible  with 
the  HCPCS  code  descriptor.  We  also 
consider  route  of  administration  (for 
example,  intravenous  or  perenteral)  and 
dose.  As  an  example,  if  drug  A  has  a 
descriptor  of  10  mg  As  the  dose,  we 
usually  utilize  the  AWP  for  5  mg  and  10 
mg  doses,  but  not  for  25  mg  or  50  mg 
doses.  This  is  because  the  latter  two 
doses  could  not  be  administered  to 
provide  a  10  mg  dose.  If  drug  B  has  a 
descriptor  for  25  mginjection  and  the 
drug  is  manufactured  in  5  mg  per  ml,  25 
mg  per  ml,  and  50  mg  per  ml 
concentrations,  we  would  utilize  the 
AWP  for  the  25  and  50  mg  per  ml 
concentrations,  but  not  the  5  mg  per  ml 
concentration.  This  is  because  we 
would  not  expect  a  beneficiary  to 
receive  a  5  ml  injection,  which  would 
be  necessarv'  to  utilize  the  lowest 
concentration  dose  to  provide  25  mg  of 
the  drug  at  the  5  mg  per  ml 
concentration. 

However,  we  lack  precise  information 
for  many  drugs  in  the  Red  Book 


concerning  the  size  of  vials/ampules 
and  the  numbers  of  vials/ampules  per 
packaging.  In  these  cases,  we  are  unable 
to  employ  this  methodology,  and  we 
simply  use  the  list  price.  We  are 
continuously  seeking  further 
information  on  these  drugs,  and  we  will 
revise  the  pricing  as  we  obtain 
additional  information. 

Comment:  Several  commenters  called 
our  attention  to  instances  in  which  the 
Medicare  payment  is  higher  than  the 
cost  for  certain  drugs,  especially 
radiopharmaceuticals. 

Response:  We  thank  the  commenters 
for  bringing  these  cases  to  our  attention. 
We  have  experienced  some  difficulty  in 
determining  appropriate  payment  rates 
for  radiopharmaceuticals  due  to  several 
factors.  First,  the  Red  Book  lacks 
information  concerning  the  dosage  per 
vial  after  the  elements  are  compounded 
to  create  the  radioactive  substance,  the 
numbers  of  doses  that  can  be  obtained 
per  vial,  and  the  cost  per  vial  when 
more  than  one  dose  may  be  given  from 
the  vial.  Nuclear  medicine  experts  have 
informed  us  that  multiple  doses  for 
multiple  patients  can  often  be  obtained 
with  one  vial  and  that  we  have  often 
unnecessarily  assumed  the  cost  for  the 
entire  vial.  At  the  same  time,  there  are 
circumstances  in  which  an  entire  vial  is 
appropriately  charged  for  one  patient. 
We  have  made  the  appropriate 
modifications  for  those  agents  that  have 
been  identified  to  us.  We  welcome  any 
additional  information  that  would  help 
us  to  ensure  that  payment  rates  reflect 
as  accurately  as  possible  the  cost  and 
usage  of  these  agents. 

Comment:  One  commenter  requested 
that  CMS  clarify  whether  repackaged 
products  are  included  in  its 
calculations. 

Response:  There  is  no  separate 
calculation  for  any  repackaging  process. 
We  use  only  AWPs  to  calculate  drugs 
and  biological  prices. 

Comment:  One  commenter  asked  us 
to  clarif}'  how  we  pay  for  the  pharmacy 
overhead  costs  associated  with 
administering  drugs.  The  commenter 
expressed  concern  that  the  data  in  the 
survey  of  drug  costs  did  not  capture 
these  costs. 

Response:  For  the  drugs  paid  for 
under  the  OPPS,  hospitals  can  bill  both 
for  the  drug  and  for  the  administration 
of  the  drug.  The  overhead  cost  is 
captured  in  the  administration  codes, 
along  with  the  costs  of  all  drugs  that  are 
not  paid  for  separately.  Each  time  a  drug 
is  billed  with  an  administration  code, 
the  total  payment  thus  includes  the 
acquisition  cost  for  the  billed  drug,  the 
packaged  cost  of  all  other  drugs,  and  the 
overhead  costs. 


F.  Definition  of  Single-Use  Devices 

Our  d9finition  of  a  device  eligible  for 
pass-through  payment  includes  a 
criterion  whereby  eligible  devices  are 
used  for  one  patient  onlv  and  are  single 
use  (65  FR  47674,  August  3,  2000).  hi 
the  November  13,  2000  interim  final 
rule,  we  stated,  in  response  to  a 
comment,  that  additional  pass-through 
payments  would  not  be  made  for 
devices  that  are  reprocessed  or  reused 
because  they  are  not  single-use  items. 
We  further  indicated  that  hospitals 
submitting  pass-through  claims  for  these 
devices  might  be  considered  to  be 
engaging  in  fraudulent  billing  practices 
(65  FR  67822). 

In  the  proposed  rule,  we  discussed 
issues  that  have  come  to  our  attention 
regarding  reprocessed  single-use 
devices.  We  noted  that  the  FDA 
published  guidance  for  the  reprocessing 
of  single-use  devices  (FD.^'s 
"Enforcement  Priorities  for  Single-Use 
Devices  Reprocessed  by  Third  Parties 
and  Hospitals,"  issued  August  14, 
2000).  This  document  presents  a 
phased-in  regulatory  scheme  for 
reprocessed  devices.  We  proposed  to 
follow  FDA's  guidance  on  reprocessed 
single-use  devices.  We  stated  that  we 
would  consider  reprocessed  single-use 
devices  that  are  otherwise  eligible  for 
pass-through  payment  as  part  of  a 
category  of  devices  to  be  eligible  for  that 
payment  if  they  meet  FDA"s  most  recent 
regulatory  criteria  on  single-use  devices. 
Also,  reprocessed  devices  must  meet 
any  FDA  guidance  or  other  regulatory 
requirements  in  the  future  regarding 
single  use.  We  proposed  to  consider 
reprocessed  devices  adhering  to  these 
guidelines  as  having  met  our  criterion  of 
approval  or  clearance  by  the  FDA.  We 
have  met  with  and  will  continue  to  meet 
and  coordinate  with  the  FDA 
concerning  that  Federal  agency's 
definition  and  regulation  of  single-use 
devices.  We  also  stated  our  expectation 
that  hospital  charges  on  claims 
submitted  for  pass-through  payments  for 
reprocessed  single-use  devices  would 
reflect  the  lower  cost  of  these  devices. 

We  received  several  comments  on  this 
proposal,  which  are  summarized  below. 

Comment:  One  commenter  expressed 
agreement  with  our  decision  to  allow 
hospitals  to  submit  claims  for  pass- 
through  payment  for  reprocessed 
devices,  as  long  as  the  device  is 
reprocessed  in  accordance  with  FDA 
policy  on  reprocessing. 

Response:  We  appreciate  the 
comment.  It  is  important  to  emphasize 
that,  in  order  to  qualifv'  for  pass-through 
payment,  a  reprocessed  device  must 
clearly  fit  into  one  of  the  currently  open 
device  categories  established  for  pass- 
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through  payment.  We  also  expect  that 
the  charges  for  the  reprocessed  device 
will  accurately  reflect  any  lower  cost  of 
reprocessed  devices. 

Comment:  One  commenter 
recommended  that  CMS  not  expect 
hospitals  to  charge  less  for  reprocessed 
devices,  claiming  that  paying  hospitals 
less  for  reprocessed  devices  would 
perpetuate  an  incentive  to  use  new 
devices  instead  of  reprocessed  devices. 

Response:  We  disagree.  Hospitals 
would  not  necessarily  have  a  greater 
incentive  to  use  new  devices  if  their 
charges  for  reprocessed  devices  are  in 
accordance  with  their  costs.  If  the 
charges  reflect  the  lower  costs  of  the 
reprocessed  devices  to  the  hospital,  the 
margins  for  reprocessed  versus  new- 
devices  should  remain  relativeh- 
constant.  This  would  not  create  an 
incentive  for  hospitals  to  use  either  new 
or  reprocessed  devices.  On  the  other 
hand,  if  hospitals  to  charge  the  same 
amount  for  reprocessed  and  original 
devices,  this  would  inflate  the  margins 
of  pass-through  payment  for  reprocessed 
devices  and  create  an  incentive  to  use 
reprocessed  over  new  devices. 

Comment:  Several  commenters  asked 
that  CMS  clarify  how  we  will 
implement  and  enforce  our  pass- 
through  payment  policy  for  reprocessed 
single-use  devices.  A  device 
manufacturer  pointed  out  that  Pre- 
Market  Approval  and  510k  submissions 
for  approval  of  reprocessed  single-use 
devices  are  still  pending  with  the  FDA. 
awaiting  final  decisions.  These 
commenters  also  asked  how  CMS  would 
prohibit  noncompliant  single-use 
devices  from  receiving  Medicare 
payment. 

Response:  As  we  indicated  in  the 
proposed  rule,  we  will  follow  the  most 
recent  FDA  guidance  or  regulatorv 
criteria  on  the  issue  of  reprocessed 
single-use  devices.  When  the  FDA 
requires  reprocessors,  including 
hospitals,  to  have  FDA  approval  or 
clearance  regarding  safetv  and 
effectiveness,  prior  to  use  in  a  health 
setting.  Hospitals  must  adhere  to  these 
requirements,  and  will  not  be  entitled  to 
receive  a  pass-though  payment  if  they 
do  not  comply.  We  will  employ  our 
standard  procedures  for  claims  reviews 
to  enforce  these  requirements. 

Comment:  One  commenter 
recommended  that  CMS  develop  and 
implement  a  tracking  mechanism  to 
differentiate  and  collect  data  on 
reprocessed  versus  original  device  costs 
and  use.  This  commenter  also 
recommended  either  creating  a  modifier 
or  establishing  pairs  of  categories  for 
original  and  reprocessed  devices. 

Response:  Reprocessed  devices  will 
be  subsumed  under  the  same  categories 


as  the  original  devices,  and  the  average 
cost  for  the  category  will  accurately 
reflect  the  cost  of  reprocessed  and  new 
devices.  We  do  not  believe  that  it  is 
practical  or  advisable  to  create  special 
modifiers  or  categories  for  items  that 
will  be  receiving  pass-though  payments 
for  only  a  limited  period  of  time. 

Comment:  One  commenter 
recommended  that  CMS  provide 
hospitals  with  guidance  on  how  to 
adjust  their  charges  for  reprocessed 
devices  eligible  for  pass-through 
payment,  taking  into  account  the  costs 
of  reprocessing  and  amortization  of  the 
initial  cost  of  the  device. 

Response:  We  expect  those  hospitals' 
charges  for  reprocessed  single-use 
devices  will  reflect  their  costs,  just  as  in 
the  case  of  the  first-use  devices.  The 
device's  full  cost  to  the  hospital  is 
reflected  in  the  payment  the  first  time 
it  is  used  for  a  Medicare  patient.  The 
cost  of  the  reprocessed  device  to  the 
hospital  will  already  include  the  cost  of 
reprocessing.  ,\o  amortization  of  the 
initial  cost  of  the  device  will  applv  for 
single  use  devices,  since  thev  are 
intended  for  one  time  use  only, 

G.  Criteria  for  New  Technology  APCs 

1 .  Background 

In  the  April  7.  2000  final  rule  (68  FR 
18477),  we  created  a  set  of  new 
technology  APCs  to  pay  for  certain  new- 
technology  ser\'ices  under  the  OPPS. 
New  technology  APCs  are  intended  to 
pay  for  new  technology  services  that  are 
not  addressed  by  the  transitional  pass- 
through  provisions  of  the  BBR,^  1999 
and  BIPA  2000.  New  technologv-  APCs 
are  defined  on  the  basis  of  costs  and  not 
the  clinical  characteristics  of  a  service. 
The  payment  rate  for  each  new 
technology  APC  is  based  on  the 
midpoint  of  a  range  of  costs. 

The  new  technology  APCs  that  were 
implemented  on  August  1.  2000  were 
populated  with  11  new  technologv 
services.  We  stated  in  the  April  7,  2000 
rule  that  we  will  pay  for  an  item  or 
service  under  a  new  technology  .APC  for 
at  least  2  years  but  no  more  than  3  years, 
consistent  with  the  term  of  transitional 
pass-through  payments.  After  that 
period  of  time,  during  the  aimual  APC 
update  cycle,  we  stated  that  we  will 
move  the  item  or  service  into  the 
existing  APC  structure  based  on  its 
clinical  attributes  and,  based  on  claims 
data,  its  resource  costs.  For  a  new 
technology  APC.  the  beneficiarv 
coinsurance  is  20  percent  of  the  APC 
payment  rate. 

in  the  April  7.  2000  rule,  we  specified 
an  application  process  and  the 
information  that  must  be  supplied  for  us 
to  consider  a  request  for  payment  under 


the  new  technologv-  APCs  (65  FR 
18478).  We  also  described  the  five 
criteria  we  would  use  to  determine 
whether  a  ser\-ice  is  eligible  for 
assignment  to  a  new  technology-  APC 
group.  These  criteria,  which  we  are 
currently  using,  are  as  follows: 

•  The  item  or  service  is  one  that 
could  not  have  been  billed  to  the 
Medicare  program  in  1996  or,  if  it  was 
available  in  1996.  the  costs  of  the 
ser^'ice  could  not  have  been  adequately 
represented  in  1996  data 

•  The  item  or  service  does  not  qualify 
for  an  additional  payment  under  the 
transitional  pass-through  payments 
provided  for  by  section  1833(t)(6)  of  the 
Act  as  a  current  orphan  drug,  as  a 
current  cancer  therapy  drug  or 
biological  or  brach\therapy.  as  a  current 
radiopharmaceutical  drug  or  biological 
product,  or  as  a  new  medical  device, 
drug,  or  biological, 

•  The  item  or  service  has  a  HCPCS 
code. 

•  The  item  or  service  falls  within  the 
scope  of  Medicare  benefits  under 
section  1832(a)  of  the  Act. 

•  The  item  or  semce  is  determined  to 
be  reasonable  and  necessary  in 
accordance  with  section  1862(a)(1)(A)  of 
the  Act. 

2.  Modifications  to  the  Criteria  and 
Process  for  Assigning  Services  to  New 
Technology  APCs 

Based  on  the  experience  we  have 
gained  and  data  we  have  collected  since 
publication  of  the  April  7.  2000  final 
rule,  we  proposed  in  the  August  24 
proposed  rule  to  revise — (1)  the 
definition  of  what  is  appropriately  paid 
for  under  the  new  technology  APCs;  (2) 
the  criteria  for  determining  whether  a 
ser\-iCe  may  be  paid  under  the  new 
technolog>-  APCs:  (3)  the  information 
that  we  will  require  to  determine 
eligibility  for  assignment  to  a  new 
technology  APC;  and  4)  the  length  of 
time  we  will  pay  for  a  service  in  a  new 
technology  .\PC 

We  invited  comment  on  the  changes 
to  the  definition,  criteria,  application 
process,  and  timeframe  that  we 
proposed  for  ser\'ices  and  procedures 
that  may  qualify  for  assignment  to  a  new- 
technology  .\PC  under  the  OPPS  We 
received  numerous  comments  on  the 
proposed  changes,  primarily  from  drug 
and  device  manufacturers  and  their 
trade  associations,  but  also  from 
medical  specialty  societies  and  hospital 
associations.  .Mthough  several 
commenters  supported  the  changes  that 
we  proposed,  most  commenters 
expressed  concern  that  the  new- 
requirements  might  make  it  extremely 
difficult  or  virtuallv  impossible  for  anv 
new  technology^  to  qualify  for 
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assignment  to  a  new  technology  APC. 
Manv  ccmmenters  urged  us  to  maintain 
tlexibiiity  in  approving  services  and 
products  for  new  technology  APCs 
rather  than  adhering  to  rigid  criteria. 
The  tomnients  are  summarized  below. 

a.  Services  Paid  I  'nder  New 
Technolog}-  APC's  We  proposed  to  limit 
eligibility  for  placement  in  new 
technologv  APCs  to  complete  services  or 
proi:i,'dures.  That  is.  items,  materials, 
supplies,  apparatuses,  instruments. 
impK-mfnls.  m  equipment  that  are  used 
tn  ai  (.omplish  a  mure  comprehensive 
service  or  procedure  would  not  be 
eligible  for  placement  in  a  new 
technology  APC.  Devices  or  any  drug, 
biologic,  radiopharmaceutical,  product, 
or  comm()dit\  for  which  payment  could 
be  made  under  the  transitional  pass- 
through  provisions  would  continue  to 
be  exc:luded  from  assignment  to  a  new 
technologv  .\PC,  We  proposed  to  limit 
new  technology  APCs  to  comprehensive 
ser\'ices  or  procedures  that  are  truly 
new.  In  addition,  we  clarified  that  we 
do  not  consider  a  different  approach  to 
an  e.xisting  treatment  or  procedure  to 
qualif\'  a  service  for  assignment  to  a  new 
technology  APC. 

A  few  commenters  supported  our 
proposal  to  limit  eligibility  to  complete 
services  and  procedures,  and  to  exclude 
changes  to  an  existing  service  or 
proceduri!  from  new  technology  APCs. 
Thev  cited  this  approach  as  a  means  of 
better  controlling  and  managing 
payment  and  improving  the 
predictability  of  t:ost  estimates  for  new* 
services  or  procedures  under  the  (3PPS, 
Howe\-er.  most  commenters  were 
opposed  to  these  proposals,  (In  our 
responses  to  comments  in  this  section 
\i  C".  .  we  use  "HCPCS  code"  to  mean  a 
Level  II  HCPCS/National  Code  and' 
•CPT  code"  to  mean  a  Level  I  HCPCS 
code.) 

Comment:  One  commenter  was 
concerned  that  the  new  criteria  for 
identifying  devices  that  will  be  eligible 
for  assignment  to  a  new  technology  APC 
will  make  it  more  difficult  for  new 
devices  to  qualifv' 

Response:  The  commenter  is  correct. 
The  changes  that  we  proposed  are 
intended  to  clarifx'.  sharpen,  and  refine 
the  scope  of  what  we  assign  and  pay  for 
under  a  new  technology  APC,  We  want 
to  clarif\  that  new  technology  APCs  are 
not  meant  to  be  the  paym.ent  vehicle  for 
items  that  can  be  paid  under  a 
transitional  pass-thr(jugh  device 
categor)-.  Nor  are  new  technology  APCs 
meant  to  be  a  means  of  paying  for  drugs, 
biologicals.  or  radi«pharmaceutical 
drugs  that  are  othenvise  eligible  for 
transitional  pass-through  payments.  The 
cost  of  a  device  that  is  not  eligible  for 
transitional  pass-through  payment  and 


that  is  not  associated  with  a 
comprehensive  service  or  treatment 
eligible  for  assignment  to  a  new 
technology  APC  will  become 
incorporated  into  the  weight  of  the  APC 
or  APCs  associated  with  its  use  as 
hospitals  begin  to  use  it.  The  same  is 
true  for  other  items,  supplies,  and 
equipment  that  are  furnished  incident  to 
a  ser\'ice  or  procedure  and  are  used  as 
a  tool  or  serve  as  an  aid  in  performing 
a  variety  of  procedures. 

Comment:  A  number  of  commenters 
wore  opposed  to  limiting  new 
technology  APCs  to  services  and 
procedures  that  are  "truly  new"  because 
what  constitutes  "truly  new"  is  vague 
and  difficult  to  define  and' does  not 
reflect  the  significant  advances  in 
medical  technology  that  are  incremental 
and  build  on  existing  technology  or 
procedures.  One  commenter  argued  that 
transformational  technology  often 
changes  significantly  the  way  that  a 
procedure  is  done,  for  example, 
changing  a  traditionally  human  resource 
(for  example,  labor)  or  time  intensive 
procedure  to  one  that  is  technology 
intensive.  Commenters  were  concerned 
that  the  requirement  that  a  new 
technology  be  "truly  new"  could  result 
in  lack  of  adequate  payment  for 
important  new  therapies  and  severely 
limit  patient  access  to  such  therapies. 
For  example,  a  new  interventional 
radiology  or  other  minimally  invasive 
procedure  such  as  the  recent  advances 
in  endovascular  techniques  and  device 
technology  that  replace  traditional  open 
surgePk'  could  be  viewed  as  a  "different 
approach  to  an  existing  treatment"  and 
therefore  not  qualify  for  assignment  to  a 
new  technology  APC.  One  commenter 
concluded  that  this  requirement  would 
limit  new  technology  APCs  to  inpatient 
procedures  that  move  to  an  outpatient 
setting  or  procedures  that  are 
fundamentally  different  enough  to 
qualify'  for  a  new  CPT  code.  Many 
commenters  recommended  that 
innovation  that  improves  current 
procedures  be  recognized  and  paid  for 
in  addition  to  "truly  new"  ser\'ices. 
Several  commenters  stated  that  we 
should  publish  the  definition  of  "truly 
new"  in  the  Federal  Register  for  public 
comment  before  implementing  this 
criterion. 

Response:  In  fact,  we  do  want  to  limit 
new  technology  APCs  to  those  services 
that  would  be  eligible  for  a  new  HCPCS 
code.  For  example,  there  are  existing 
codes  for  wound  repair  which  hospitals 
have  been  using  to  bill  for  Medicare 
ser\'ices  for  many  years.  The  use  of  a 
new.  expensive  instrument  for  tissue 
debridement  or  a  new,  expensive 
wound  dressing  does  not  in  and  of  itself 
warrant  creation  of  a  new  HCPCS  code 


to  describe  the  instrument  or  dressing: 
rather,  the  existing  wound  repair  code 
appropriately  describes  the  service  that 
is  being  furnished,  that  is,  the  service  is 
a  wound  repair,  regardless  of  whether  or 
not  a  new  instrument  or  a  new  wound 
dressing  is  involved.  We  would 
consider  it  inappropriate  to  pay  for  the 
wound  repair  performed  with  the  new, 
expensive  dressing  or  instrument  under 
a  new  technology  APC  because  an  APC 
group  that  includes  the  wound  repair 
procedure  already  exists.  (However,  we 
note  that  the  dressing  or  instrument 
could  qualify  for  transitional  pass- 
through  payments.)  Similarly,  the 
invention  of  a  new  endoscope  or  new 
suturing  material  would  not  qualify  for 
a  new  technology  APC  unless  the 
procedure  in  which  it  is  used  cannot  be 
appropriately  billed  under  an  existing 
code. 

By  contrast,  new  services  such  as 
cryosurgery  of  the  prostate,  coronary 
artery  brachytherapy,  and  3-D 
electrophysiologic  mapping  of  the  heart 
are  not  adequately  described  with 
current  codes,  and  they  do  not  fit 
appropriately  within  an  existing  APC 
group.  The  new  technology  APCs  are 
intended  to  address  appropriate 
payment  for  these  latter  types  of 
ser\ices.  which  cannot  be  accurately 
described  by  existing  codes  and  are  not 
similar  either  clinically  or  in  terms  of 
resource  use  with  an  existing  APC 
group. 

We  want  to  ensure  appropriate 
allocation  of  Medicare  expenditures  and 
access  for  our  beneficiaries  to 
breakthrough  technologies.  The 
appropriate  method  of  reflecting 
changes  in  the  costs  of  supplies  and 
equipment  used  to  provide  existing 
services  is  to  incorporate  those  changes 
into  the  payment  for  such  serx'ices 
during  the  yearly  reclassification  and 
recalibration  of  the  APCs.  We  believe  it 
is  appropriate  for  those  new- 
technologies  that  can  be  appropriately 
reported  by  existing  codes  and  do  not 
qualify  for  transitional  pass-through 
pavments  to  be  grouped  with  older 
technologies,  and  have  their  costs 
gradually  incorporated  into  APCs  when 
APC  weights  are  adjusted. 

In  summary,  the  most  important 
criterion  that  will  determine  whether  a 
technology  is  "truly  new"  and 
appropriate  for  a  new  technology  APC  is 
the  inability  to  appropriately,  and 
without  redundancy,  describe  the  new. 
complete  (or  comprehensive)  service 
with  anv  combination  of  existing 
HCPCS  and  CPT  codes.  We 
acknowledge  ihe  need  to  critically 
evaluate,  on  an  ongoing  basis,  our 
criteria  for  new  technology  APCs.  We 
remind  interested  parties  that  eligibility 


of  a  procedure  for  a  temporary  HCPCS 
code  and  assignment  to  a  new 
technology  APC  does  not  guarantee  that 
a  permanent  code  will  ultimatelv  be 
approved  for  the  ser\'ice  or  procedure. 
Conversely,  the  fact  that  a  new  CPT  or 
HCPCS  code  has  been  assigned  to  a 
service  or  procedure  does  not 
automatically  qualify  it  for  placement  in 
a  new^  technology  APC  unless  it  meets 
the  criteria  we  have  established  for  this 
purpose. 

Comment:  A  few  commenters 
indicated  that  we  need  to  better  define 
"complete  services  or  procedures  '  and 
"a  more  comprehensive  ser\'ice"  with  a 
clearer  explanation  of  the  underlying 
intent  and  examples  to  clarif\'  when 
assignment  to  a  new  technology  APC 
would  be  appropriate  and  when  it 
would  not,  A  couple  of  commenters 
stated  that  our  proposal  to  permit  only 
"complete"  or  "comprehensive" 
services  or  procedures  to  qualif\-  for 
assignment  to  a  new  technology  APC  is 
contrar\'  to  the  underlying  concepts  of 
the  OPPS.  These  commenters  argued 
that  hospital  outpatient  departments,  in 
order  to  provide  a  "complete"  or 
"comprehensive"  service,  are  allowed 
and  expected  to  bill  the  appropriate  set 
of  CPT  and  HCPCS  codes  that  combine 
to  describe  a  particular  service,  often 
resulting  in  claims  with  multiple  codes 
matched  to  multiple  APCs.  The  same 
commenters  asserted  that  a  new- 
technology  or  procedure  will  likelv 
consist  of  multiple  codes  and  multiple 
APCs  and  that  this  can  be  most 
effectively  evaluated  as  part  of  the  data 
collection  during  tht  period  that  the 
technology  or  procedure  is  assigned  to 
a  new  technology  APC.  One  commenter 
stated  that  medical  technologies,  even 
when  considered  transformational,  are 
not  usually  "complete  services  and 
procedures." 

Response:  These  comments  focus  on 
our  concept  of  the  type  of  services 
appropriate  for  assignment  to  new- 
technology  APCs  under  the  OPPS,  A 
ser\'ice  that  qualifies  for  a  new- 
technology  APC  may  be  a  complete, 
stand-alone  ser\'ice  (for  example,  water- 
induced  thermotherapy  of  the  prostate 
or  crvosurgerv-  of  the  prostate)  or  it  mav 
be  a  service  that  would  alwavs  be  billed 
in  combination  with  other  services  (for 
example,  coronary  arterv 
brachytherapy).  In  the  latter  case,  the 
new  technology  procedure,  even  though 
billed  in  combination  w-ith  other, 
previously  existing  procedures, 
describes  a  distinct  procedure  with  a 
beginning,  middle,  and  end.  Drugs, 
supplies,  devices,  and  equipment  in  and 
of  themselves  are  not  a  distinct 
procedure  with  a  beginning,  middle, 
and  end.  Rather,  drugs,  supplies. 


devices,  and  equipment  are  used  in  the 
performance  of  a  procedure.  Therefore, 
taken  individually  and  apart  from  the 
procedure  or  service  with  which  they 
are  used,  these  items  will  not  be  eligible 
for  new  technology  APCs.  (As  noted 
above,  these  items  may  qualifv  for 
transitional  pass-through  payments.) 
Furthermore,  unbundled  components 
that  are  integral  to  a  service  or 
procedure  (for  example,  preparing  a 
patient  for  surgery  or  preparation  and 
application  of  a  wound  dressing  for 
wound  care)  are  not  eligible  for 
consideration  for  a  new  technoloE\' 
APC. 

We  understand  that  hospitals 
frequently  bill  multiple  codes  to 
describe  multiple  services  furnished  to 
a  given  patient.  Therefore,  we  are  not 
making  eligibility  for  new  technolog>' 
APCs  contingent  on  whether  hospitals 
would  bill  other  HCPCS  codes  in 
conjunction  w-ith  a  proposed  new- 
technology  procedure.  However,  we 
reiterate  that  the  inability  to  describe 
appropriately,  and  without  redundancy, 
a  complete  (or  comprehensive)  service 
with  any  combination  of  current  CPT  or 
HCPCS  codes  is  crucial  to  determining 
eligibility  for  a  new  technologv  APC,  It 
is  possible  that  a  procedure  for  w  hich 
assignment  to  a  new-  technolog>-  .\PC  is 
sought  can  only  be  described  by  several 
current  codes  and  the  applicant  believes 
it  is  important  to  establish  a  single 
HCPCS  code  to  describe  the  procedure 
in  a  more  comprehensive  manner  (for 
example,  stereotactic  radiosurgery'  or 
intensity  modulated  radiotherapy).  We 
agree  with  this  and  will  consider 
creating  such  new-  HCPCS  codes  if 
reporting  a  combination  of  current 
codes  does  not  adequatelv  describe  the 
ser\'ice  or  does  not  properly  account  for 
the  resources  used  to  deliver  the 
comprehensive  service. 

In  short,  we  consider  that  a  "truly 
new"  service  is  one  that  cannot  be 
appropriately  described  by  existing 
HCPCS  codes  and  that  a  new  HCPCS 
code  needs  to  be  established  in  order  to 
describe  the  new-  procedure. 

Claims  for  ser\'ices  assigned  to  new- 
technology  APCs  should  include,  in 
addition  to  other  HCPCS  codes  billed, 
the  appropriate  revenue  codes  and 
charges  for  the  resources  required  to 
deliver  the  ser\'ice.  We  evaluate  these 
data  to  identif)-  the  complete  package  of 
resources  required  to  perform  the  new 
technology  service,  the  cost  of  this 
package  of  services,  and,  subsequently, 
the  extent  to  which  the  new  technology 
service  is.  or  is  not,  consistent  with 
services  in  an  existing  APC.  If.  over 
time,  our  claims  data  indicate  that  the 
package  of  resources  and  the  clinical 
components  of  the  new  technology  are 


unique  and  bear  no  similarity  to 
services  in  any  existing  APC^  we  may 
create  a  separate  APC  for  the  new- 
technology  service  when  it  is  reassigned 
from  a  new  technology  APC,  Examples 
of  services  that  are  currentlv  in  new- 
technology  APCs  due  to  lack  of  data 
include  water-induced  thermotherapy. 
coronar>' arter\  thrombectomy,  and 
coronan,'  arten,-  brachytherapy. 

Comment:  Several  commenters  stated 
that  we  should  eliminate  the  proposed 
criteria  for  defining  services  eligible  for 
new  technology  APCs  and  suggested, 
instead,  that  we  be  flexible  and  work 
closely  with  manufacturers,  providers, 
the  APC  Panel,  and  other  experts  "to 
consider  circumstances  unique  to  the 
individual  technology"  when 
determining  whether  a  new  technology 
APC  is  appropriate. 

Response:  We  will  continue  to  work 
with  manufacturers  and  their 
representative  associations,  with 
hospitals,  with  the  APC  Panel,  with 
other  experts,  and  with  applicants  as  we 
evaluate  requests  for  new  technology 
APC  assignments  and  determine  which 
are  appropriate  for  new  technology 
.\PCs,  The  review-  of  an  application  for 
new  technology  APC  assignment  by  our 
medical  officers  and  clinical  experts  is 
a  dynamic,  interactive  process  that 
involves  ongoing  consultation  with  the 
applicant,  with  hospitals  and  physicians 
who  are  furnishing  the  ser\'ice  or  who 
participated  in  clinical  trials,  with  the 
manufacturers  of  the  new  technology, 
and  with  other  agencies  such  as  the 
FDA  that  may  have  pertinent 
information.  We  believe  that  the  criteria 
that  we  proposed  ser\'e  to  inform,  guide, 
and  expedite  the  review  process  and 
help  to  guard  against  inappropriate 
assignment  of  ser\-ices  to  a  new- 
technology  APC  simply  on  the  basis  of 
those  ser\'ices  being  characterized  as 
"new." 

Comment  One  commenter 
recommended  that  an  applicant  he  the 
one  to  determine  whether  to  seek  pass- 
through  payment  for  a  drug  used  as  part 
of  the  ser\-ice  or  new  technology  APC 
status  for  the  entire  service,  including 
the  drug. 

Response:  We  agree.  Application  for 
pass-through  payment  or  new 
technology  APC  status  is  voluntarv  and 
the  determination  of  which 
application{s)  to  submit  is  left  solely  to 
the  interested  party.  However,  as  part  of 
the  review  process,  we  would  expect  to 
work  with  the  applicant  to  arrive  at  the 
most  appropriate  classification  for  the 
service  under  consideration. 

Comment:  Several  commenters 
recommended  that  we  further  clarify  the 
proposed  criteria  to  ensure  that  all  new 
technologies  and  services  that  do  not 
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qualify  for  pass-through  status  and  that 
would  not  be  adequately  paid  under 
existing  APCs  can  be  assigned  to  new 
technologv  APCs.  These  commenters 
also  rer.nmmended  that,  when  a  pass- 
through  c:ategt)ry  expires,  we  consider 
reclassihing  m*dical  devices  in  the 
expired  category  into  a  new  technology 
.\PC  to  give  beneficiaries  seamless 
access  to  expensive  new  medical 

technology. 

Response:  As  we  discussed  above, 
devices  eligible  for  pass-through 
payments  fall  outside  the  scope  of 
services  appropriate  for  new  technology 
.■\PCs  As  data  associated  with  pass- 
through  items  are  collected  and 
mcorpnrated  mto  the  AP('s  with  which 
the\  are  associated,  they  will  be 
reflected  in  the  weight  of  the  AFC.  The 
services  assigned  to  the  new  technology 
APCs  are  those  for  which  we  do  not 
have  adequate  data  to  make  an 
appropriate  APC  assignment.  Thus,  it 
would  not  be  appropriate  to  assign  a 
pass-through  device  for  which  we  have 
collected  data  to  a  new  technology  APC. 

b.  Criteria  fnr  Assignment  to  New- 
Tech  nologv  APC  In  the  proposed  rule, 
we  proposed  that  the  following  criteria 
be  used  to  determine  whether  a  service 
be  assigned  to  a  new  technology  APC. 
These  proposals  represent  modifications 
to  criteria  that  are  based  on  changes  in 
data  (we  are  no  longer  using  1996  data 
to  set  payment  rates)  and  our  continuing 
experience  with  the  system  of  assigning 
new  technology  APCs. 

•  The  ser\'ice  is  one  that  could  not 
have  been  adequately  represented  in  the 
claims  data  being  used  for  the  most 
current  annual  payment  update. 
(Current  criterion  based  on  1996  data.) 

•  The  service  does  not  qualif\'  for  an 
additional  payment  under  the 
transitional  pass-through  provisions. 
(This  criterion  is  unchanged.) 

•  The  service  cannot  reasonably  be 
placed  in  an  existing  APC  group  that  is 
appropriate  in  terms  of  clinical 
characteristics  and  resource  costs.  We 
believe  it  is  unnecessary  to  assign  a  new 
service  to  a  new  technology  APC  if  it 
may  be  appropriately  placed  in  a 
current  APC^.  (This  criterion  for 
assignment  to  a  new  technology  APC  is 
implied  but  not  explicitly  stated  in  the 
April  7.  2000  final  rule.)' 

•  The  service  falls  within  the  scope  of 
Medicare  benefits  under  section  1832(a) 
of  the  Act.  (This  criterion  is  unchanged.) 

•  The  servic:«>  is  determined  to  be 
reasonable  and  necessary  in  accordance 
with  section  1862(a)(1)(A)  of  the  Act. 
iThis  criterion  is  unchanged.) 

\V('  further  proposcnl  to  delete  the 
criterion  that  the  senice  must  have  a 
HCPCS  code  in  order  to  be  assigned  to 
a  new  technology  APC.  We  wish  to 


clarify  that  our  proposal  to  delete  the 
criterion  that  a  service  must  have  a 
HCPCS  code  refers  to  the  discussion  in 
the  April  7.  2000  final  rule  which 
implied  that  assignment  of  a  HCPCS 
code  through  the  annual  HCPCS  cycle  is 
required.  On  t_he  contrary,  as  we  state 
throughout  this  section,  in  order  to  be 
considered  for  a  new  technology  APC,  a 
trulv  new  service  cannot  be  adequately 
described  by  existing  codes.  Therefore, 
in  the  absence  of  an  appropriate  HCPCS 
code,  we  would  consider  creating  a 
HCPCS  code  that  describes  the  new 
technology  service.  These  HCPCS  codes 
would  be  solely  for  hospitals  to  use 
when  billing  under  the  OPPS. 

Most  commenters  supported  the 
proposal  not  to  require  a  HCPCS  code 
for  products  or  services  in  order  to  be 
considered  for  assignment  to  a  new 
technology  APC.  The  few  commenters 
that  addressed  the  proposed  criterion 
that  would  define  a  new  technology 
APC  service  as  one  that  could  not  have 
been  adequately  represented  in  the 
claims  data  being  used  for  the  most 
current  annual  payment  update  (rather 
than  on  1996  claims  data)  concurred 
with  the  proposed  change;  no  one 
opposed  the  change.  The  remaining 
comments  on  these  proposed  criteria  are 
summarized  below. 

Comment:  One  commenter  wanted  to 
confirm  our  intention  to  assign  a  new 
service  or  procedure  to  an  existing  APC 
onlv  in  those  instances  where  a 
clinically  similar  APC  exists  and  the 
associated  APC  payment  rate  meets  or 
exceeds  the  cost  of  furnishing  the  new 
technology  service  as  itemized  in  the 
application  for  a  new  technologv  APC. 
Response:  Our  experience  to  date  in 
evaluating  requests  for  new  technology 
APC  classification  prompted  us  to 
propose  changes  regarding  the 
information  that  would  be  required  in 
an  application.  One  of  the  principal 
reasons  that  we  proposed  to  require 
submission  of  a  clinical  vignette, 
including  a  detailed  description  of  the 
resources  used  to  furnish  the  service, 
was  to  enable  us  to  determine  whether 
a  clinically  similar  APC  exists  and 
whether  the  APC  payment  rate 
adequately  addresses  the  costs 
associated  with  the  nominated  new 
technology  service.  However,  we  will 
not  limit  our  determination  of  the  cost 
of  the  procedure  to  information 
submitted  by  the  applicant.  Our  staff 
will  obtain  information  on  cost  from 
other  appropriate  sources  before  making 
a  determination  of  the  cost  of  the 
procedure  to  hospitals. 

Comment:  A  number  of  commenters 
strongly  opposed  the  criterion  excluding 
any  service  involving  a  new  drug  or 
biological  that  qualifies  for  transitional 


pass-through  payment  from  possible 
eligibility  as  a  new  technology  APC. 
Commenters  stated  that  continuing  to 
exclude  drugs  or  biologicals  eligible  for 
pass-through  pavments  from  being 
eligible  for  a  new  technology  APC  seems 
to  suggest  that  an  entirely  new  service 
that  includes  a  new  drug  would  only  be 
eligible  for  pass-through  payments  for 
the  drug,  rather  than  the  entire  service 
being  eligible  for  payment  under  a  new 
technology  APC.  lJnd(;r  this  criterion, 
novel  treatments  such  as  those  in  the 
growing  field  of  radioimmunotherapy 
that  involve  both  a  new  drug  and  new' 
procedures  for  both  calculating 
appropriate  dosages  and  administering 
treatment  would  not  be  paid  as  a  new 
technology  APC.  Instead,  the  hospital 
would  be  paid  for  the  cost  of  the  drug 
through  the  applicable  pass-through 
payment,  which  may  result  in 
underpaying  hospitals  for  the  total 
package  of  items  and  services  associated 
with  the  treatment. 

Commenters  requested  that  we  clarify 
that  a  brand  new  service  in  which  a 
pass-through  drug  or  device  is  used 
could  be  eligible  for  either  a  pass- 
through  payment  for  the  drug  or  device 
or  for  a  new  technology  APC  for  the 
entire  service  and  that  we  permit  a  new 
technology  that  includes  the  provision 
of  a  new  drug  or  biological  to  be  eligible 
for  payments  under  a  new  technology 
APC.  A  few  commenters  recommended 
that  we  eliminate  this  requirement 
altogether  and  allow  new  medical 
device  technologv  to  be  included  in  new 
tech  APCs. 

Response:  In  the  April  7.  2000  final 
rule  we  adopted  a  criterion  that 
provided  that  an  item  or  service  that 
qualifies  as  a  transitional  pass-through 
item  wcjuld  not  be  considered  for 
assignment  to  a  new  technology  APC. 
We  proposed  to  retain  that  criterion 
without  modification.  We  have  never 
intended  new  technology  APCs  to  be  a 
substitute  payment  vehicle  for 
individual  items  that  qualify  for 
payment  under  a  transitional  pass- 
through  device  category.  Nor  are  new 
technology  APCs  meant  to  be  the  means 
of  payment  for  drugs,  biologicals,  or 
radiopharmaceutical  drugs  that  are 
otherwise  eligible  for  transitional  pass- 
thrcjugh  payments.  From  the  outset  of 
the  OPPS,  our  policy  regarding  payment 
for  devices,  drugs,  and  biologicals  that 
do  not  qualif\'  for  transitional  pass- 
through  payment  has  been  to  package 
payment  with  the  items'  associated 
APCs,  with  the  exception  of  a  few  drugs 
for  which  we  had  insufficient  data. 

Many  commenters  expressed  concern 
and  disagreement  with  this  criterion. 
We  believe  the  commenters 
misunderstood  our  explanation  of  this 
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criterion.  Therefore,  we  reiterate  that  we 
have  never  intended  to  disqualifv  from 
assignment  to  a  new  technology  APC  a 
truly  new,  comprehensive  service, 
procedure,  or  therapy  that  involves  the 
use  of  a  drug  or  device  which,  on  its 
own.  might  also  qualif\'  for  a 
transitional  pass-through  payment.  That 
is.  a  truly  new.  comprehensive  ser\ice 
could  qualify-  for  assignment  to  a  new- 
technology  APC  even  if  it  involves  a 
device  or  drug  that  could,  on  its  own. 
qualif\'  for  a  pass-through  pavment. 

Take,  for  example,  a  case  in  which  a 
drug  that  qualifies  for  a  pass-through 
payment  is  integral  to  a  ser\-ice  that  may 
be  considered  a  new.  comprehensive 
procedure  or  service  appropriate  for  a 
new  technology  APC.  In  this  case,  an 
interested  party  has  several  options.  The 
first  option  is  to  simply  submit  a  request 
for  the  drug  pass-through  pavment. 
Under  this  option,  the  therapv  or 
procedure  or  ser\'ice  associated  with 
administration  of  the  drug  would  be 
paid  through  an  existing  APC  that  most 
closely  approximates  the  service 
clinically  and  in  terms  of  resources.  (In 
this  option,  if  the  new  service  associated 
with  the  drug  can  be  appropriatelv 
descFibed  by  one  or  more  existing 
HCPCS  codes,  it  is  possible  that  the  new 
ser\'ice  might  not  qualif>-  for  a  new 
technology  .\PC..)  A  second  option 
would  be  for  the  interested  party  to 
apply  for  a  pass-through  payment  for 
the  drug  and  submit  a  separate 
application  for  assignment  of  the 
therapy  oi  procedure  associated  with 
administration  of  the  drug  to  a  new    . 
technology  APC.  A  third  option  is  to 
submit  an  application  to  have  the  entire 
service,  including  the  potential  pass- 
through  drug,  which  is  an  integral  part 
of  the  service,  assigned  to  a  new- 
technology  APC.  In  that  case,  the  cost  of 
the  drug  would  be  taken  into  account 
and  packaged  with  the  other  costs 
associated  with  the  service  so  that  the 
drug  cost  is  reflected  and  accounted  for 
within  the  new  technologv  APC 
payment  rate  for  the  ser\-ice.  We  believe 
the  third  option  represents  a  simple, 
unburdensome  approach  that  would 
ensure  timely  and  appropriate  pavment 
in  a  new  technology  APC  for  a  new 
service  that  includes  administration  of  a 
new  drug  or  biological  and  that  meets 
the  other  criteria  for  a  new  technology 
APC.  For  both  options  tw-o  and  three, 
we  would  first  consider  whether 
assigning  a  new  HCPCS  code  is 
appropriate  and.  if  it  is.  we  would  then 
determine  whether  the  new  code  should 
be  assigned  to  an  existing  APC.  If  not. 
we  would  assign  it  to  a  new  technologv 
APC. 

c  Revision  of  Application  for  New- 
Technology  Status.  In  the  August  24 


proposed  rule  wo  proposed  to  change 
the  information  that  interested  parlies 
must  submit  to  have  a  service  or 
procedure  considered  for  assignment  to 
a  new  technology  APC.  Specifically,  to 
be  considered,  we  proposed  to  reqiiire 
that  requests  include  the  following 
information: 

•  The  name  by  which  the  service  is 
most  commonly  known.  We  currently 
require  only  the  trade/brand  name. 

•  A  clinical  vignette,  including 
patient  diagnoses  that  the  service  is 
intended  to  treat,  the  typical  patient, 
and  a  description  of  what  resources  are 
used  to  furnish  the  service  by  both  the 
facility  and  the  physician.  For  example, 
for  a  surgical  procedure  this  would 
include  staff,  operating  room,  and 
recovery  room  ser\-ices  as  w-ell  as 
equipment,  supplies,  and  devices,  etc. 
This  criterion  would  replace  the 
criterion  that  requires  a  detailed 
description  of  the  clinical  application  of 
the  service. 

•  A  list  of  any  drugs  or  devices  used 
as  part  of  the  ser%'ice  that  require 
approval  from  the  Food  and  Drug 
Administration  (FDA)  and  information 
to  document  receipt  of  FDA  approval/ 
clearances  and  the  date  obtained. 

•  A  description  of  w-here  the  ser\'ice 
is  currently  being  performed  (by 
location)  and  the  approximate  number 
of  patients  receiving  the  service  in  each 
location. 

•  An  estimate  of  the  number  of 
physicians  who  are  furnishing  the 
service  nationally  and  the  specialties 
they  represent 

•  Information  about  the  clinical  use 
and  efficacy  of  the  ser\-ice  such  as  peer- 
reviewed  articles. 

•  The  CPT  or  HCPCS  Level  II  code(s) 
that  are  currently  being  used  to  report 
the  ser\-ice  and  an  explanation  of  whv 
use  of  these  HCPCS  codes  is  inadequate 
to  report  the  service  under  the  OPPS 

•  A  list  of  the  CPT  or  HCPCS  Level 
II  codes  for  all  items  and  procedures 
that  are  an  integral  part  of  the  service. 
This  list  should  include  codes  for  all 
procedures  and  ser\-ices  that,  if  coded  in 
addition  to  the  code  for  the  service 
under  consideration  for  new  technology 
status,  would  represent  unbundling 

•  A  list  of  all  CPT  and  HCPCS  Level 

n  codes  that  would  typically  be  reported 
in  addition  to  the  service. 

•  A  proposal  for  a  new  HCPCS  code, 
including  a  descriptor  and  rationale  for 
w-hy  the  descriptor  is  appropriate.  The 
proposal  should  include  the  reason  w-hy 
the  service  does  not  have  a  CPT  or 
HCPCS  Level  II  code,  and  why  the  CPT 
or  HCPCS  Level  II  code  or  codes 
currently  used  to  describe  the  service 
are  inadequate. 


•  .An  itemized  list  of  the  costs 
incurred  by  a  hospital  to  furnish  the 
new  technology  service,  including  labor, 
equipment,  supplies,  overhead,  etc. 
(This  criterion  is  unchanged.) 

•  The  name,  address,  and  telephone 
number  of  the  party  making  the  request. 
(This  criterion  is  unchanged.) 

•  Other  information  as  CMS  may 
require  to  evaluate  specific  requests. 
(This  criterion  is  unchanged.) 

One  commenter  stated  that,  on  the 
whole,  the  proposed  changes  to  the 
information  that  interested  parties  must 
submit  to  have  a  ser\-ice  or  procedures 
considered  for  assignment  to  a  new- 
technology  APC  seem  reasonable  and 
designed  to  minimize  the  need  for  time- 
consuming  requests  for  supplemental 
information  from  applicants.  Other 
comments  on  the  proposed  changes  are 
summarized  below. 

Comment:  A  few-  commenters  stated 
that  the  significant  amount  of  additional 
data  required  to  file  an  application  is 
unnecessarily  burdensome,  and.  in 
some  cases,  may  not  be  available  when 
new  products  are  launched.  In 
particular,  one  commenter  was 
concerned  that  the  information  needed 
to  provide  a  clinical  vignette  (patient 
diagnoses  that  the  ser\ice  is  intended  to 
treat,  the  typical  patient,  a  description 
of  resources  used  to  furnish  the  service 
such  as  staff,  equipment.  suppHes.  and 
similar  facility  and  professional 
resources)  may  not  always  be  available 
when  a  new  product  is  launched.  The 
commenter  was  also  concerned  that 
upcoming  implementation  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
will  make  providers  reluctant  to  furnish 
necessary  data  to  manufacturers.  The 
need  for  consent  releases  and  storage 
retention  required  by  the  HIP,AA 
regulations  are  added  administrative 
costs  that  w-ill  have  to  be  incurred. 
Instead,  the  commenter  recommended 
that  we  request  a  detailed  description  of 
the  ser\ice  which,  if  possible,  includes 
the  resources  used  during  the 
procedure. 

Response:  Our  experience  with  new- 
technology  applications  has  revealed 
the  critical  need  for  the  information  on 
clinical  factors  and  resource  utilization 
that  is  described  as  part  of  a  'clinical 
vignette  "  Without  this  information,  it  is 
difficult  to  understand  what  the 
nominated  service  involves  in  both 
clinical  and  resource  terms  We  need 
the  fullest  possible  description  of  every 
aspect  of  the  service  to  help  us 
understand  how  it  is  being  furnished  in 
hospitals  and  the  costs  associated  with 
the  service.  This  information  is 
indispensable  in  assessing  the 
appropnate  payment  rate  for  the 
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nonunated  service.  We  believe  that 
those  seeking  to  apply  for  new 
technology  ARC  status  for  a  service  will 
have  sufficient  expertise  and  experience 
with  the  service  to  enable  them  to 
furnish  the  full  and  detailed  description 
of  the  service  that  is  required  as  part  of 
the  clinical  vignette.  Based  on  our 
experience  to  date  in  reviewing 
applications  for  new  technology  APCs, 
there  is  strong  evidence  that  close 
cooperative  working  relationships  exist 
among  manufacturers,  hospitals,  and 
clinicians  who  seek  to  have  a  service 
assigned  to  a  new  technology  APC. 
When  we  have  had  to  ask  for  additional 
information  of  the  type  we  proposed  to 
require  for  future  applications,  this 
information  has  been  readily  available 
and  promptly  supplied. 

Comment:  One  commenter  stated  that 
tht>  requirement  for  "a  description  of 
where  the  service  is  currently  being 
performed  (by  location)  and  the 
approximate  number  of  patients 
receiving  the  service  in  each  location" 
appears  excessive  if  all  that  is  sought 
through  this  requirement  is  the 
identification  of  medical  contacts.  A 
commenter  expressed  concern  that 
having  to  identify  all  facilities  or 
physicians  performing  the  procedure 
would  in  many  cases  appear  to  be 
administratively  excessive  and  a 
potential  breach  of  confidentiality.  A 
commenter  recommended  that,  if 
medical  contacts  are  desired,  the 
requirement  should  be  for  the  names, 
contact  information  and  approximate 
number  of  patients  treated  for  a 
"representative"  sample  of  facilities 
and/or  physicians  performing  the 
procedure  or  service  who  are  willing  to 
serve  as  such  contacts. 

Response:  While  this  requirement 
would  furnish  us  with  medical  contacts, 
it  also  provides  us  with  other  significant 
uiformation.  For  example,  knowing  the 
locations  where  the  service  is  being 
performed  and  the  approximate  number 
if  patients  receiving  the  service 
firovides  insight  into  the  extent  to 
which  the  service  is  being  performed 
(rarely,  occasionally,  or  frequently);  the 
tvpes  of  hospitals  where  it  is  being 
performed  (small  rural  or  suburban 
.hospitals,  large  urban  leaching 
hospitals);  and  a  geographic  profile  of 
where  the  service  is  currently  available. 
We  believe  it  is  crucial  to  our  evaluation 
of  nominated  procediu^es  that  we  have 
a  detailed  understanding  of,  among 
other  things,  the  indications  and 
contraindications  for  the  procedure,  the 
current  utilization  of  the  procedure,  the 
patient  populations  for  which  the 
[)rocedure  is  performed,  the  types  of 
hospitals  where  it  is  performed,  the  sites 
(for  example,  inpatient  hospital. 


physician  office)  and  locations  (for 
example,  teaching  hospitals,  community 
hospitals)  where  the  procedure  is 
performed.  Without  such  information, 
we  cannot  make  an  appropriate 
determination  as  to  whether  the 
procedure  is  "truly  new".  This 
information,  along  with  information 
about  the  specialties  of  physicians 
performing  the  service,  assists  our 
medical  advisors  and  clinicians  in  their 
evaluation  of  whether  or  not  the  service 
should  be  assigned  to  a  new  technology 
APC. 

Comment:  One  commenter  wanted 
assurance  that  "information  about  the 
clinical  ^use  and  efficacy  of  the  service 
such  as  peer-reviewed  articles'  would  be 
referred'  to  the  Office  of  Clinical 
Standards  and  Quality  if  the  intent  of 
this  new  requirement  were  to  determine 
whethef  the  new  technology  should  be 

"covered-" 

Response:  The  purpose  of  this 
requireijient  is  to  help  us  better 
understand  the  clinical  dimensions  of 
the  service.  Neither  assignment  of  one 
or  mora  new  HCPCS  code(s)  to  a 
procedure  or  assignment  of  a  procedure 
to  a  nev^'  technology  APC  assures  that 
Medicate  will  cover  the  procedure.  In 
order  faff  a  procedure  to  be  covered  by 
Medicare,  it  must  be  determined,  either 
locally, ior  nationally,  that  the  procedure 
is  medically  reasonable  and  necessary. 
Information  about  how  to  obtain  a 
national  coverage  decision  is  posted  on 
the  CMS  website  at  http:// 
www.hcfa.gov/coverage.  To  receive 
Medicare  payment,  services  must  be 
considered  reasonable  and  necessary 
and  eadh  use  of  a  service  is  subject  to 
medical  review  for  determination  of 
whether  its  use  was  reasonable  and 
necessatry. 

d.  Letigth  of  Time  in  a  New 
Technology  APC.  We  proposed  to 
change  the  period  of  time  during  which 
a  service  may  be  paid  under  a  new 
technology  APC.  We  noted  that 
although  section  1833(t)(6)(B)  of  the 
Act,  as  amended  by  section  201  of 
BBRA  1999,  sets  a  2  to  3  year  period  of 
payment  for  transitional  pass-through 
payments,  this  requirement  does  not 
extend  to  new  technology  APCs.  We 
proposed  to  modify  the  time  frame  that 
we  established  for  new  technology  APCs 
in  the  April  7.  2000  final  rule  and  to 
retain  a  service  within  a  new  technology 
APC  group  until  we  have  acquired 
adequate  data  that  allow  us  to  assign  the 
service  to  a  clinically  appropriate  APC. 
This  policy  would. allow  us  to  move  a 
service  from  a  new  technology  APC  in 
less  than  2  years  if  sufficient  data  were 
available  and  would  also  allow  us  to 
retain  a  service  in  a  new  technology 
APC  far  more  than  3  years  if  sufficient 


data  upon  which  to  base  a  decision  had 
not  been  collected. 

Comment:  One  commenter  supported 
eliminating  the  2  to  3  year  assignment 
to  a  new  tech  APC.  which  would  give 
CMS  greater  flexibility  to  base  future 
payment  on  adequate  pricing  data  that 
could  take  less  than  2  or  more  than  3 
years  to  collect. 

Several  commenters  stated  that  we 
should  clarify  at  the  time  of  the 
assignment  to  the  new  technol(5gy  APC 
how  the  decision  will  be  made  to  move 
it  into  a  permanent  APC.  Specifically, 
these  commenters  indicated  that  we 
should  publish  the  methodology  used  to 
reassign  services  from  new  technology 
APCs  into  existing  APC  categories, 
including  how  we  will  evaluate  clinical 
and  cost  data  to  determine  whether  or 
not  a  service  in  a  new  technology  APC 
should  be  reassigned  to  an  existing  APC. 

Most  commenters  supported  keeping 
a  procedure  in  a  new  technology-  APC 
for  a  minimum  of  2  years  of  data 
collection  to  ensure  that  an  adequate 
claims  database  is  available  to  make 
appropriate  decisions  about  ultimate 
APC  assignment,  structuring,  packaging, 
and  pavment.  These  commenters  noted 
that  limited  procedure  volume  and 
coding  confusion  immediately  following 
market  release  of  a  new  technology 
could  limit  the  amount  of  useful  data 
that  would  be  available  in  the  first  year. 

Response:  We  agree  with  commenters 
that  adequate  claims  data  is  more 
important  than  completion  of  a  fixed 
time  span  for  determining  when  to 
reassign  a  new  technology  APC  service. 
We  expect  that,  practically  speaking,  we 
will  need  a  full  year  of  available  claims 
data.  We  use  the  same  methodology  to 
reassign  services  from  a  new  technology 
APC  to  an  existing  APC  group,  or  to  a 
new  APC  group  if  that  is  indic:ated.  that 
we  use  in  our  annual  re\iew  of  all  APC 
weights  and  assignments.  That  is,  we 
review  claims-based  charge  and 
utilization  data  and  the  most  recent 
available  cost  report  data.  This  process 
may  include  consulting  the  APC 
Advisor}'  Panel  for  its  recommendations 
regarding  appropriate  ,\PC.  assignments. 
Comment:  Several  co^ienters  urged 
us  not  to  reassign  new  radical 
procedures  from  one  new  technology 
APC  to  another  during  the  yearly 
updates  to  the  APC.  system  absent 
current  and  complete  data.  These 
commenters  asserted  that  during  the 
period  when  a  new  procedure  is 
assigned  to  a  new  technology  APC,  there 
mav  be  reasons  why  claims  data  used 
for  the  annual  updates  to  the  APC 
system  are  not  representative  of  actual 
hospital  experience  in  providing  the 
service.  Therefore,  we  should  recognize 
that  the  reasons  that  support  a  multi- 
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year  assignment  to  a  new  technology 
APC.  that  is,  the  need  to  gather  data, 
also  argue  for  caution  in  moving 
services  from  one  new  technologv  APC 
(and  payment  rate)  to  another. 

Response:  In  general,  we  agree  that 
once  a  device  has  been  assigned  to  a 
new  technology  APC,  it  will  remain 
there  until  we  have  collected  the  data 
necessar>'  to  move  it  to  a  clinicallv 
appropriate  APC.  However,  we  have  on 
occasion,  made  an  assignment  to  a  new 
technology  APC  based  on  information 
that  later  was  found  to  have  been 
inaccurate.  In  those  cases,  we  believe 
that  it  is  appropriate  to  move  the  service 
to  the  new  technology  APC  that  better 
reflects  the  cost.  We  note  that  when  we 
have  made  these  changes  in  the  past, 
services  were  moved  to  higher-paying 
APCs  as  well  as  lower-paving  APCs. 

Comment:  One  commenter  urged  that 
any  new  criteria  that  we  adopt  be 
applied  prospectively  to  those 
applications  submitted  after  the 
effective  date  of  the  final  rules. 

Response:  Changes  in  the  criteria  and 
application  process  for  assigning 
services  to  a  new  technology  APC  will 
be  made  prospectively,  effective  upon 
implementation  of  this  final  rule. 

Comment:  Although  the  new 
technolog\-  APCs  and  pass-through 
device  categories  were  to  be  updated  on 
a  quarterly  basis,  many  applications 
have  taken  much  longer  to  process.  CMS 
should  establish  a  mechanism  to 
process  applications  in  a  timely  manner. 
One  commenter  suggested  monthlv 
updates. 

Response:  The  volume  of  applications 
and  changes  we  have  had  to  make  in  the 
OPPS  following  enactment  of  BIPA  have 
combined  to  stretch  our  resources  to  the 
maximum  Also,  the  need  to  seek- 
additional  information  to  enable  us  to 
complete  a  thorough  and  rigorous 
evaluation  of  applications  for  new 
technology  APC  assignments  has  often 
caused  delays  in  making  a  final 
determination.  We  believe  the 
additional  information  that  we  proposed 
to  require  in  an  application  for  new 
technology  .^PC  status  will  assist  us  in 
completing  our  reviews  and  making 
final  determinations  in  a  timelv  manner. 
C;MS  and  our  fiscal  intermediaries' 
systems  constraints  preclude  making 
updates  more  frequently  than  quarterly. 

Comment:  One  commenter  stated  that 
the  amount  of  information  provided  in 
the  proposed  rule  does  not  satisfv'  the 
requirement  of  the  Administrative 
Procedures  Act  that  the  public  be 
informed  and  allowed  to  comment  on 
major  regulatory  changes.  The 
commenter  requested  full  disclosure  of 
data,  methodology  and  options 
considered  prior  to  implementation  of 


the  methodology  with  a  suitable  time  of 
at  least  60  days  for  public  comment.  The 
commenter  requested  that  we  retain  the 
criteria  established  in  the  April  2000 
final  rule  but  that  we  eliminate  the  need 
for  a  HCPCS  code. 

Response:  We  believe  that  our 
description  of  the  proposed  changes  to 
the  criteria  and  application  process  for 
new  technology  APCs  allowed  ample 
opportunity  for  substantive  comment, 
and  we  did  receive  numerous 
substantive  comments  on  the  proposed 
changes.  In  addition,  changes  in  the 
process  and  information  required  to 
apply  for  new  technology  APC  status 
under  the  OPPS  are  subject  to 
provisions  of  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  as  hirther  explained 
in  section  XII  of  this  final  rule. 

Final  Action:  We  are  making  final  the 
changes  we  proposed  regarding  the 
definition  of  what  is  appropriately  paid 
for  under  a  new  technology  APC,  the 
criteria  for  determining  assignment  to  a 
new  APC,  the  information  that  must  be 
supplied  for  a  request  to  be  considered, 
and  the  period  of  time  during  which 
payment  in  a  new  technology  APC  can 
be  made.  The  schedule  for  submission 
of  applications  and  the  process  and 
information  required  for  a  new 
technology  APC  designation  is  posted 
on  the  CMS  website  at  http://         — 
www.hcfa.gov.'medlearn 

VII.  Transitional  Pass- Throueh 
Payment  Issues 

A.  Background 

Section  1833(t)(6)  of  the  Act  provides 
for  temporar\-  additional  payments  or 
"transitional  pass-through  payments" 
for  certain  innovative  medical  devices, 
drugs,  and  biologicals.  As  originally 
enacted  by  the  BBRA.  this  provision 
required  tbe  Secretary'  to  make 
additional  payments  to  hospitals  for 
current  orphan  drugs,  as  designated 
under  section  526  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act:  current  drugs, 
biologic  agents,  and  brachytherapv 
devices  used  for  the  treatment  of  cancer: 
and  current  radiopharmaceutical  drugs 
and  biological  products.  Transitional 
pass-through  payments  are  also  required 
for  new  medical  devices,  drugs,  and 
biologic  agents  that  were  not  being  paid 
for  as  a  hospital  outpatient  service  as  of 
December  31.  1996  and  whose  cost  is 
"not  insignificant"  in  relation  to  the 
OPPS  payment  for  the  procedures  or 
services  associated  with  the  new  device, 
drug,  or  biological.  Under  the  statute, 
transitional  pass-through  payments  are 
to  be  made  for  at  least  2  years  but  not 
more  than  3  years. 

Section  402  of  BIPA.  which  was 
enacted  on  December  21,  2000,  made 


several  changes  to  section  1833(tJ(6)  of 
the  Act.  First,  section  1833(t)(6)(B)(i)  of 
the  Act.  as  amended,  requires  us  to 
establish  by  April  1.  2001,  initial 
categories  to  be  used  for  purposes  of 
determining  which  medical  devices  are 
eligible  for  transitional  pass-through 
payments  We  fulfilled  this  requirement 
through  the  issuance  on  March  22.  2001 
of  two  Program  Memoranda. 
Transmittals  A-01^0  and  A-Ol^l. 
These  Program  Memoranda  can  be 
found  on  the  CMS  homepage  at 
\^'\y^v.hcfa.gov/pub{orms/transmit/ 
A0140.pdf  and  ui\-\\'.hcfa  gov/pubforms/ 
transmit/ A0141.pdf.  respectively.  We 
note  that  section  1833(t)(6)(B)(i)dI)  of 
the  Act  explicitly  authorizes  the 
Secretary-  to  establish  initial  categories 
by  program  memorandum. 

Transmittal  A-Ol-41  includes  a  list  of 
the  initial  device  categories  and  a 
crosswalk  of  all  the  item-specific  C- 
codes  for  individual  devices  that  were 
approved  for  transitional  pass-through 
payments  as  of  January  20.  2001  to  the 
initial  categon.'  code  by  which  the 
device  is  to  be  billed  beginning  April  1 , 
2001. 

Section  1833(t}(6)(B)(ii)  of  *he  Act 
also  requires  us  to  establish,  through 
rulemaking,  criteria  that  will  be  used  to 
create  additional  categories,  other  than 
those  established  initially.  On    ' 
November  2.  2001.  we  published  an 
interim  final  rule  with  comment  that 
established  the  criteria  for  new 
categories  (66  FR  55850). 

Transitional  pass-through  categories 
are  for  devices  only:  they  do  not  apply 
to  drugs  or  biologicals.  The  regulations 
governing  transitional  pass-through 
payments  for  eligible  drugs  and 
biologicals  remain  unchanged.  The 
process  to  apply  for  transitional  pass- 
through  payment  for  eligible  drugs  and 
biological  agents,  including 
radiopharmaceutical*  ran  he  found  in 
the  April  7.  2000  Federal  Register  (65 
FR  18481)  and  on  the  CMS  web  site  at 
h  ttp  ://\\'ww. hcfa.gov/medleam/ 
appdead.htm.  If  we  revise  the 
application  instructions  in  any  wav.  we 
will  post  the  revisions  on  our  web  site 
and  submit  the  changes  for  the  Office  of 
Management  and  Budget  (OMB)  review- 
under  the  Paperwork  Reduction  Act. 
The  application  process  for  new 
categories  can  be  found  on  the  CMS  web 
site  at  http://www.hcfa.gOv//medicare/ 
newcatappl030f.rtr 

B.  Discussion  of  Pro  Rata  Reduction 

Section  1833(t)(6)(E)  of  the  Act  limits 
the  total  projected  amount  of 
transitional  pass-through  payments  for  a 
given  year  to  an  "applicable  percentage" 
of  projected  total  payments  under  the 
hospital  OPPS.  For  a  year  before  2004. 
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the  applicable  percentage  is  2.5  percent: 
for  2004  and  subsequent  years,  the 
applicable  percentage  is  specified  by  the 
Secretary  up  to  2.0  percent.  If  the 
Secretary  estimates  before  the  beginning 
of  the  calendar  year  that  the  total 
amount  of  pass-through  payments  in 
that  vear  would  exceed  the  applicable 
percentage,  section  1833(t)(6)(EKiii)  of 
the  Act  requires  a  (prospective)  uniform 
reduction  in  the  amount  of  each  of  the 
transitional  pass-through  payments 
made  in  that  year  to  ensure  that  the 
limit  is  not  exceeded. 

As  discussed  above,  on  November  2. 
2001.  we  published  a  final  rule  that 
.umounced  the  implementation  of  a  pro 
rata  reduction  for  CY  2002.  That 
document  destribes  the  methodology 
for  estimating  pass-through  payments 
and  indicates  that  we  expected  the 
reduction  would  be  between  65  and  70 
percent.  Based  on  the  final  APC 
weights,  which  incorporate  75  percent 
of  the  estimated  device  pass-through 
costs,  the  final  pro  rata  reduction  is  68.9 
percent. 

C.  Reducing  Transitional  Pass-Through 
PciVTuants  To  Offset  Costs  Packaged  Into 
APC  Groups 

As  discussed  in  the  proposed  rule,  in 
the  NovfmhiT  13.  2000  interim  final 
rule  (65  FR  67806  and  67825).  we  had 
excluded  costs  in  revenue  codes  274 
(Prosthetic/orthotic  devices),  275 
(Pacemaker),  and  278  (Other  implants) 
from  the  calculation  of  APC  payment 
rates.  This  was  because,  before 
fiiartment  of  the  BBRA  1999.  we  had 
proposed  to  pav  for  implantable  devices 
outside  uf  the  (JPPS.  After  the 
enactment  of  the  BBR.\.  it  was  not 
feasible  to  revise  our  database  to  include 
these  revenue  codes  in  developing  the 
.•\pril  7.  2000  final  rule.  We  were  able 
to  make  the  nccessan*  revisions  and 
adjustments  in  time  for  implementation 
on  lanuary  1.  2001.  When  we  packaged 
costs  from  these  revenue  codes  to 
recalculate  APC  rates  for  2001,  to 
comply  with  the  BBR.'X  1999 
requirement,  the  median  costs  for  a 
handful  of  procedures  related  to 
pacemakers  and  neurostimulators 
significantly  increased.  Therefore,  we 
restrui  tared  the  affected  APCs  to 
account  for  these  changes  in  procedure 
level  median  costs. 

Under  section  1833(t)(6)(D)(ii)  of  the 
Act,  as  added  by  the  BBRA  1999  and 
redesignated  by  B1P.\.  the  amount  of 
additional  payment  for  an  eligible 
device  is  the  amount  by  which  the 
hospital's  cost  exceeds  the  portion  of 
the  otherwise  applicable  APC  payment 
amount  that  the  Secretary  determines  is 
associated  with  the  device.  Thus, 
beginning  lanuary  1,  2001,  for  eligible 


devices,  we  deducted  from  transitional 
pass-through  payments  the  dollar 
increase  in  the  rates  for  the  new  APCs 
for  procedures  associated  with  the 
devices.  Effective  April  1,  2001,  we 
revised  our  policy  to  subtract  the  dollar 
amount  from  the  otherwise  applicable 
pass-through  payment  for  each  category 
of  device.  The  dollar  amount  subtracted 
in  2001  from  transitional  pass-through 
payments  for  affected  categories  of 
devices  us  as  follows: 

Table  4.— CY  2001  Reductions  To 
Pass-Through  Payments  to  Off- 
set Device-Related  Costs  Pack- 
aged IN  Associated  APC  Groups 


For  itert  billed  under  HCPCS 
code.  •  •  • 


Subtract 
from  the 
pass- 
through 
payment  the 
following 
amount; 


C1767    Generator. 

neurostimulator  (Implantable)  S643  73 

CI 778    Lead,  neurostimulator 

(implantable)  501.27 

C1785     Pacemaker,  dual 

chamt)er,  rate-responsive 

(implantable)  .' 2.843  00 

C1786    Pacemaker,  single 

chamber,  rate-responsive 

(implantable)  ,         2.843.00 

C1816     Receiver  and/or  trans- 


mitter,  neurostimulator 

(imolantable)                       

537  83 

C2619     Pacemaker,  dual 

chamber,  non  rate-respon- 

sive (implantable)  

2.84300 

C2620     Pacemaker,  single 

chamber  non  rate-respon- 

sive (implantable)  

2.843.00 

The  increase  in  certain  APC  rates  for 
device  costs  on  January  1.  2001  was 
offset  by  the  simultaneous  reduction  of 
the  associated  pass-through  payments. 
Payments  for  the  procedures  in  the 
affected  APCs  that  did  not  include  a 
pass-tfirough  device  increased  for  2001 
and  for  procedures  that  did  include 
devices,  total  payment  for  the  procedure 
plus  the  device  or  devices  did  not 
change. 

For  2002,  we  estimated  in  the 
proposed  rule  the  portion  of  each  APC 
rate  that  could  reasonably  be  attributed 
to  the  cost  of  associated  devices  that  are 
eligible  for  pass-through  payments.  This 
amount  will  be  deducted  from  the  pass- 
through  payments  for  those  devices  as 
required  by  the  statute.  Since  the 
deductions  to  the  pass-through 
payments  for  costs  included  in  APCs  for 
2002  are  included  in  the  recalibration  of 
the  weights  and  the  "fixed  pool"  of 
dollars  for  outpatient  services,  the  total 
payment  for  the  procedure  plus  device 


or  devices  will  be  reduced  rather  than 
remain  constant  as  they  did  in  2001. 
We  described  our  methodology  for 
calculating  these  reductions  for  the 
proposed  rule.  First,  we  reviewed  the 
APCs  to  determine  which  of  them 
contained  services  that  are  associated 
with  a  category  of  devices  eligible  for  a 
transitional  pass-through  payment.  We 
then  estimated  the  portion  of  the  costs 
in  those  APCs  that  could  reasonably  be 
attributed  to  the  cost  of  pass-through 
devices  as  follows: 

•  For  each  procedure  associated  with 
a  pass-through  device  or  devices,  we 
examined  all  single-service  bills  (that  is. 
bills  that  include  services  payable  only 
under  one  APC)  to  determine  utilization 
patterns  for  specific  revenue  centers  that 
would  reasonably  be  used  for  device- 
related  charges  in  revenue  codes  272 
(sterile  supplies).  275  (pacemakers),  and 
278  (other  implants). 

•  We  removed  the  costs  in  those 
revenue  codes  to  calculate  a  cost  for  the 
bill  net  of  device-related  costs  (reduced 
cost).  For  example,  the  average  bill  cost' 
(in  1999-2000  dollars)  for  insertion  of  a 
cardiac  pacemaker  (CPT  33208)  was 
S5.733.  The  average  cost  associated  with 
revenue  code  275  was  54,163.  so  the 
reduced  cost  for  the  procedure  was 

.Si, 570.  We  calculated  the  ratio  of  the 
reduced  cost  (SI, 570)  to  the  full  bill 
costs  ($5,733),  and  we  applied  that  ratio 
to  the  costs  on  any  bills  for  CPT  33208 
that  did  not  use  revenue  code  275  to 
establish  reduced  cost  at  the  procedure 
code  level  across  all  claims. 

•  To  determine  the  reduced  cost  at 
the  APC  level  and  that  portion  of  the 
APC  payment  rate  associated  with 
device  costs,  we  calculated  the  median 
cost  of  the  reduced  cost  bills  for  each 
relevant  APC.  For  this  calculation  of  the 
median,  we  allowed  the  full  costs  of 
bills  for  services  in  the  APC  that  were 
not  associated  with  pass-through 
devices. 

•  We  calculated,  for  the  APC,  the 
percentage  difference  between  the  APC 
median  of  full  cost  or  unreduced  bills 
and  the  APC  median  where  some  or  all 
of  the  bills  had  reduced  costs.  We 
applied  this  percent  difference  to  the 
proposed  APC  payment  rate  in  order  to 
calculate  the  share  of  that  rate 
attributable  to  the  device  or  devices 
associated  with  procedures  in  the  APC. 

In  column  3  of  Table  5.  we  show  the 
amount  of  the  offset  that  we  have 
computed  with  this  methodology  for 
each  of  the  25  APCs  that  we  determined 
to  have  device  costs  represented  in  their 
rates.  We  note  that  the  list  of  25  APCs 
with  device  costs  in  their  rates  has 
changed  slightly  since  the  publication  of 
the  proposed  rule.  Specifically,  APC 
0185,  Removal  or  Repair  of  Penile 


Prosthesis,  is  no  longer  on  the  list,  and 
APC  0259.  Level  VI  ENT  Procedures, 
has  been  added  to  the  list.  These 
changes  result  from  the  application  of 
the  limit  on  the  variation  of  costs  of 
serV'ices  classified  within  a  group  (the 
"two-times"  rule).  APC  0185  has  been 
deleted  due  to  the  application  of  this 
rule.  The  device-related  procedures  that 
had  been  included  with  APC  0185  have 
been  incorporated  into  APC  0259.  As  a 
result.  APC  0259  has  been  added  to  the 
list  of  APCs  with  device  costs  reflected 
in  their  rates,  on  the  basis  of  the  same 
costs  that  had  been  included  in  APC 
0185. 

We  received  several  comments  on  this 
proposal,  which  are  summarized  below. 

Comment:  Several  commentcrs  asked 
for  clarification  of  the  methodology 
used  in  selecting  the  25  APCs  for  which 
we  calculated  reductions. 

Response:  We  described  our 
methodology  for  selecting  the  25  APCs 
in  some  detail  in  the  proposed  rule  (66 
FR  44706).  As  we  stated  there,  we 
reviewed  the  APCs  to  determine  which 
of  them  contained  services  that  are 
associated  wnth  a  category*  of  devices 
eligible  for  a  transitional  pass-through 
payment.  We  carefully  examined  those 
APCs  with  a  high  frequency  of  claims  in 
the  data,  and  those  that  were  associated 
with  high-cost  devices.  We  selected 
those  APCs  with  patterns  of  billing  that 
could  be  reasonably  associated  with 
devices,  that  is.  with  charges  in  revenue 
centers  that  are  likely  to  be  used  for 
devices  (revenue  codes  272  (sterile 
supplies),  275  (pacemakers),  and  278 
(other  implants)). 

Comment:  Several  commenters  noted 
that  for  11  of  the  25  APCs  for  which  we 
have  identified  offsets,  the  amount  of 
the  proposed  APC  payment  for  2002  has 
either  decreased  or  increased  bv  less 
than  the  amount  of  the  offset.  For  these 
11  APCs.  Medicare's  combined 
payments  for  the  device  and  procedure 
would  thus  be  reduced  effective  January 
1.2002. 

Response:  The  estimate  of  the  offset 
did  not  affect  the  APC  rates.  Any 
changes  in  the  APC  rates  were  due  to 
the  recalibration  of  the  relative  weights 
using  the  1999-2000  data.  The  offset 
amount  will  be  subtracted  from  the 
pass-through  payment  amount  that 
would  have  been  made  otherwise.  Thus, 
the  combined  payment  for  the  device 
and  procedure  is  necessarily  reduced  for 
all  25  APCs  relative  to  what  the 
payment  would  have  been  in  2002 
without  the  offset.  In  other  words, 
payments  for  all  25  device/procedure 
combinations  would  have  been  higher 
in  2002  by  the  amount  of  the  offset  if  we 
had  not  identified  the  packaged  costs 
and  applied  the  offset.  We  assume. 


however,  that  the  commenter  means 
that  payments  for  the  device/procedure 
combinations  associated  with  11  of  the 
25  APCs  will  decrease  in  2002  relative 
to  the  combined  payments  in  2001 . 
Relative  to  the  payments  for  2001 .  the 
combined  payment  for  the  device  and 
procedure  could  increase  or  decrease 
due  to  a  number  of  factors  afftKrting  the 
relative  weights  for  the  APCs  and  the 
costs  of  the  devices  themselves.  In  the 
cases  identified  by  the  commenter,  these 
factors  decreased  the  proposed  rates,  or 
increased  those  rates  by  less  than  the 
amount  of  the  offset,  and  thus  decreased 
the  payment  in  2002  for  the  device/ 
procedure  combinatioifcrelative  to  the 
payment  for  the  combination  in  2001. 

Comment:  One  commenter  endorsed 
the  idea  of  making  a  reduction  in  pass- 
through  payments  for  the  costs  already 
represented  in  the  APC  rates.  However, 
the  commenter  expressed  concern  that 
reducing  the  pass-through  payment  will 
likely  result  in  underpayments  to 
hospitals  that  are  using  the  associated 
devices  with  procedures,  and 
overpayments  to  hospitals  performing 
procedures  without  using  the  associated 
devices. 

Response:  We  are  not  certain  that  the 
commenter  understands  how  the  pass- 
through  offset  works.  The  purpose  of 
this  measure  is  to  ensure  that  the 
Medicare  program  pays  only  for  the 
incremental  costs  of  the  new 
technology,  over  and  above  what  is 
already  represented  in  the  APC  rate  for 
the  associated  procedure.  The  offset  is 
applied  only  when  a  hospital  bills  for  a 
device  or  other  pass-through  item  in 
conjunction  with  billing  for  a  procedure 
in  an  associated  APC.  When  a  hospital 
bills  for  a  pass-through  item  along  with 
a  procedure,  the  hospital  recei\es  the 
full  APC  payment  for  the  procedure. 
The  offset  is  subtracted  from  the  cost  of 
the  pass-through  item.  The  hospital  thus 
receives  payment  for  the  cost  of  the 
pass-through  item  over  and  above  the 
offset  amount.  Without  applying  the 
offset,  hospitals  would  be  paid  twice  for 
the  same  costs.  There  i.";  thus  no 
underpayment  for  hospitals  that  are 
using  pass-through  items.  When  a 
hospital  does  not  bill  for  a  pass-through 
item  with  an  APC.  the  hospital  receives 
the  full  .\PC  payment  but  no  pass- 
through  payment.  The  offset  is  not 
applied  in  the  absence  of  a  bill  for  a 
pass-through  item.  There  is  thus  no 
overpayment  for  hospitals  that  are  not 
using  pass-through  items  The  hospital 
is  paid  only  for  the  technology  costs 
incorporated  into  the  base  APC  rate,  not 
for  the  incremental  costs  of  new- 
technologies. 

Comment:  One  commenter  raised  a 
question  about  a  possible  consequence 


of  applying  predetermined  amounts  to 
subtract  from  pass-through  payments  as 
offsets  for  the  device-related  costs 
already  included  in  the  APC  rates.  The 
commenter  observed  that  use  of  a 
hospital-wide  cost-to-charge  ratio  m 
determining  the  amount  of  a  pass- 
through  payment  makes  it  possible  for 
the  predetermined  offset  amount  to 
exceed  the  calculated  cost  of  a  device  to 
the  hospital.  The  commenter  therefore 
recommended  that  the  reduction  for  the 
costs  included  in  the  APC  rates  never 
exceed  the  amount  of  the  pass-through 
payment. 

Response:  We  agree  that  the 
application  of  the  pass-through  offset 
should  never  result  in  a  negative 
payment  amount  to  the  hospital.  Our 
systems  do  not  in  fact  compute  pass- 
through  payment  amounts  of  less  than 
zero. 

Comment:  One  commenter 
recommended  that,  if  we  implement  a 
pro  rata  reduction  in  the  transitional 
pass-through  payments,  the  same 
percentage  reduction  should  be  applied 
to  the  offsets  for  the  technology  costs 
already  represented  in  the  APCs 
associated  with  pass-through  items. 
Such  a  reduction  in  the  offset  would 
help  hospitals  to  maintain  beneficiary 
access  to  new  technology-  services  in  the 
event  of  a  substantial  pro  rata  reduction. 

Response:  The  statute  provides  for 
applying  a  pro  rata  reduction  only  to  the 
pass-through  payments  themselves,  not 
to  the  offsets  that  are  required  to 
account  for  the  costs  that  are 
represented  in  the  payment  rates  for 
associated  .\PCs.  Reducing  the  offset 
would  also  increase  the  estimate  of 
pass-through  spending  and  require  a 
larger  pro  rata  reduction.  We  are 
therefore  unable  to  accept  the 
commenter's  recommendation  We  note. 
however,  that  the  pro  rata  reduction  is 
applied  to  the  pass-through  payment 
amount  only  after  the  offset. 

Comment:  One  commenter  endorsed 
the  concept  of  incorporating  pass- 
through  device  costs  into  their 
associated  APCs,  but  raised  a  specific 
question  about  the  device  costs 
associated  with  APC  0182,  Insertion  of 
Penile  Prosthesis.  The  commenter 
contended  that  a  review  of  the  median 
cost  files  suggests  that  numerous  claims 
could  not  have  included  device  costs, 
even  though  the  whole  point  of  the 
procedure  is  to  implant  a  device.  As  a 
result,  the  commenter  contended  that 
both  the  pass-through  offset  for  the 
device  and  any  upward  adjustment  to 
incorporate  device  costs  into  the  APC 
can  only  be  understated.  Two 
commenters  inquired  about  APC  0108, 
Insertion/Replacement/Repair  of 
Cardioverter-Defibrillator  Leads.  The 
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(ommpnter  (  nntfruied  that  the  $5,768 
that  we  have  dct'^rmined  as  representing 
(icvice  costs  in  tiidt  APC  is  far  too  low. 
since  the  average  device  costs  between 
S22.000  and  S2:i,00n  in  1996. 

Hesponsp:  The  first  r.ommenter  is 
mistaken  in  thinking  that  we  published 
a  methodolugy  fur  incorporating  device 
costs  into  the  APCs  in  the  proposed 
rule  Rather,  we  published  a 
methodology  for  identif\'ing  device 
costs  that  are  already  represented  in  the 
rates.  (We  published  a  methodology  for 
incorporating  device  costs  into  the  APCs 
in  the  November  2.  2001  final  rule 
announcing  the  V.\'  2002  conversion 
factor  and  the  pro  rata  reduction  of 
transitional  pass-through  payments  (66 
FK  55857).)  In  developing  our  estimate 
of  the  device  costs  included  in  the  APC 
rates,  we  used  that  portion  of  hospital 
costs  that  were  allocated  to  those 
revenue  centers  in  which  device  charges 
were  likely  to  he  billed.  Hospitals  have 
considerable  flexibilitv  in  determining 
which  revenue  centers  t(j  assign  charges, 
and  we  believe  that  in  many  cases  they 
ha\  e  allocated  (ir\  ice  charges  to  general 
supply  centers  We  are  unable  to 
separate  the  device  charges  from  the 
other  charges  assigned  to  those  revenue 
centers.  We  were  thus  unable  to  use 
costs  from  those  centers  in  developing 
our  estimates  of  the  device  costs 
associated  with  the  APC  rates.  As  a 
result,  our  estimate  of  the  device  costs 
in  the  APC  rates  might  conceivablv  be 
understateii.  We  believe  that  it  does 
represent,  however,  a  reasonablv 
conservative  estimate.  We  do  not  know 
the  source  of  the  other  commenter's 
informatum  about  the  cost  for  a  specific 
device,  but  we  believe  that  our  offsets 
accurately  capture  the  costs  for  device 
costs  that  are  included  in  the  current 
APC  rates,  net  of  all  discounts,  rebates, 
etc. 

Comment:  Several  commenters 
questioned  whether  we  would  deduct 
from  pass-through  pavments  the  full 
amount  of  the  offset  for  the  device  costs 
reflected  in  associated  APCs  in  cases 
where  the  payment  for  the  associated 
APC^  is  reduced  due  to  the  multiple 
procedures  discount.  Some  of  these 
commenters  also  recommended  a 
methodologv  for  making  an  appropriate 
adjustment.  Specificallv,  thev 
recommended  that  the  multiple 
procedure  discount  be  applied  onlv  to 
the  nondevice-related  portion  of  the 
.•\PC  payment  amount. 

Response:  We  agree  with  the 
commenters  that  the  full  pass-through 
offset  should  not  bo  applied  when  the 
.APC  associated  with  the  use  of  the 
(lev  ice  is  subject  to  the  multiple 
(jTocedure  discount  ot  50  percent.  The 
purpose  of  the  offset  is  to  ensure  that 


the  program  is  not  making  double 
payment  for  any  portion  of  the  cost 
associated  with  the  use  of  a  pass- 
through  Item.  The  offset  should 
therefore  reflect  that  portion  of  the  cost 
for  the  pass-through  item  actually 
reflected  in  the  payment  that  is  received 
for  the  associated  APC.  We  believe  that 
the  most  straightforward  methodology 
for  applying  this  principle  is  simply  to 
reduce  the  offset  amount  by  50  percent 
whenever  the  multiple  procedure 
discount  applies  to  the  associated  APC. 

Comment:  One  commenter  asked  how 
the  offset  is  applied  when  one  pass- 
through  device  is  billed  with  more  than 
one  of  the  25  APCs  in  which  we  have 
identified  costs  associated  with  pass- 
through  items.  And  conversely,  the 
commenter  wondered  what  happens 
when  two  or  more  devices  are  billed 
with  only  one  of  the  25  APCs  with 
offsets. 

Response:  The  purpose  of  the  offset  is 
to  avoid  paying  twice  for  costs  that  are 
represented  both  in  the  APC  rates  and 
in  the  costs  of  pass-through  items.  When 
one  pass-through  device  is  billed  with 
two  or  more  APCs  with  device-related 
costs,  we  would  be  double  paying  for 
some  costs  if  we  applied  only  one  offset 
to  the  pass-through  payment.  We 
therefore  apply  all  the  offsets  for  the 
APCs  on  a  bill  when  only  one  device  is 
billed.  As  we  have  discussed  above, 
however,  the  offset  for  the  second  APC 
would  be  reduced  by  50  percent  when 
the  multiple  service  discount  applies  to 
that  APC.  Conversely,  the  offset  is 
applied  only  once  when  one  APC  is 
billed,  no  matter  how  many  devices  are 
billed  along  with  the  APC.  To  apply  the 
offset  more  than  once  would  be  to 
double-count  the  pass-through  costs 
represented  in  that  APC, 

We  employed  the  following 
methodology  in  incorporating  75 
percent  of  the  device  pass-through  costs 
into  the  costs  that  are  used  to  establish 
the  APC  relative  weights.  We  used  a 
crosswalk  that  we  developed  as  part  of 
the  methodology  for  estimating  total 
pass-through  spending  as  the  basis  for 
determining  the  device  costs  that  are  to 
be  included  in  setting  the  relative 
weight  for  each  APC.  This  crosswalk 
matches  devices  to  the  primary 
procedures  in  which  they  are  used.  In 
developing  the  total  pass-through 
estimate,  we  used  this  crosswalk  to 
produce  a  device  package  for  each  APC 
associated  with  device  use.  based  on  the 
one  or  more  devices  used  in  the 
procedures  included  in  the  APC.  We 
then  adjusted  the  costs  of  each  package 
by  subtracting  the  costs  already 
represented  in  the  payment  amount  for 
the  APC,  (These  are  the  costs  that  are 
shown  it  column  3  of  Table  5  below.) 


In  order  to  account  for  these  costs  in 
determining  the  new  relative  weights, 
we  added  75  percent  of  the  costs  in  this 
adjusted  package  to  the  co.sts  at  the 
claim  level  for  each  procedure  that  uses 
the  package  of  devices  in  the  APC,  At 
this  point,  we  determined  a  revised 
median  cost  for  the  APC.  That  new 
median  cost  in  turn  was  used  as  the 
basis  for  calculating  the  APCs  new- 
relative  weight. 

It  is  important  to  note  that  the  median 
cost  of  an  APC  will  not  necessarilv 
increase  by  the  same  amount  as  the 
costs  that  are  folded  into  the  APC.  The 
middle  number  (that  is,  the  median)  in 
the  ordered  sequence  of  the  costs  for 
services  in  an  APC  would  onlv  varv  by 
the  same  amount  as  the  folded-in  costs 
if  every  number  in  the  sequence  were 
increased  by  the  amount  of  those 
folded-in  costs.  However,  as  we 
explained  in  the  .November  2.  2001  final 
rule  concerning  the  pro  rata  reduction 
on  transitional  pass-through  pavments 
(FR  66  55862-5863),  the  device  costs 
folded  into  an  APC  will  not  be 
uniformly  distributed  among  the 
procedures  in  that  APC.  This  is  because 
procedures  in  an  APC  mav  require 
different  types  or  numbers  of  devices, 
and  some  procedures  mav  not  require 
devices  at  all.  Therefore,  the  increase  in 
median  cost  for  an  APC  is  unlikely  to 
exactly  equal  the  amount  of  the  costs 
folded  into  the  APC  In  the  November  2, 
2001  final  rule,  we  also  discuss  in  detail 
how  the  increase  in  APC  rates  due  to  the 
incorporation  of  these  pass-through 
costs  will  be  off.set  against  the  2002 
pass-through  payments. 

Table  5  shows  the  amount  of  the 
offsets  that  we  will  apply  for  each  APC 
that  contains  device  costs.  Column  4  of 
Table  5  shows  the  amount  of  the  offset 
for  each  APC  into  which  costs  have 
been  folded  employing  the  methodologv 
we  have  just  described.  Column  5  then 
shows  the  total  offset  that  is  to  be 
applied  for  each  APC.  For  the  25  APCs 
in  which  we  had  previously  identified 
device  costs,  the  amount  of  the  offset  in 
column  5  is  the  sum  of  the  amount  in 
column  3  (the  amount  of  the  offset  due 
to  the  device  costs  that  we  had 
previously  identified  in  the  APC)  and 
the  amount  in  column  4  (the  amount  of 
the  offset  due  to  the  costs  that  have  just 
been  folded  in).  For  all  the  other  APCs 
listed  in  the  table,  the  amounts  in 
column  4  and  column  5  are  identical 
(and  there  is  no  entry  in  column  3).  This 
is  because  we  had  not  previously 
identified  device  costs  that  were  alreadv 
represented  in  the  payment  amounts  for 
these  APCs. 
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Table  5,— Offsets  To  Be  Applied  for  Each  APC  That  Contains  Device  Costs 


0032 
0046 
0048 
0057 
0070 
0080 
0081 
0082 
0083 
0084 
0085 
0086 
0087 
0088 
0089 
0090 
0094 
0103 
0104 
0106 
0107 
0108 
0111 
0115 
0117 
0118 
0119 
0120 
0121 
0122 
0124 
0144 
0151 
0152 
0153 
0154 
0161 
0162 
0163 
0179 
0182 
0202 
0203 
0207 
0222 
0223 
0225 
0226 
0227 
0229 
0237 
0246 
0248 
0259 
0264 
0312 
0685 
0686 
0687 
0688 
0692 


2 

Insertion  of  Central  Venous/Arterial  Catheter 

Open  Percutaneous  Treatment  Fracture  or  Dislocation  

Arthropiasty  with  Prosthesis    

Bunion  Procedures  

Thoracentesis  Lavage  Procedures 

Diagnostic  Cardiac  Catheterization  

Non-Coronary  Angioplasty  or  Atherectomy  

Coronary  Atherectomy    

Coronary  Angioplasty  

Level  I  Electrophysiologic  Evaluation .". 

Level  II  Electrophysiologic  Evaluation 

Ablate  Heart  Dysrhythm  Focus  

Cardiac  Electrophysiologic  Recording'Mapping 

Thromt>ectomy     

Insertion  Replacement  of  Permanent  Pacemaker  and  Electrodes  

Insertion  Replacement  o*  Pacemakef  Pulse  Generator  

Resuscitation  and  Cardioversion         * 

Miscellaneous  Vascular  Procedures    

Transcatheter  Placement  of  Intracoronary  Stents  

Insertion/Replacement  Repair  of  Pacemaker  and/or  Electrodes  ......... 

Insertion  ot  Cardioverter-Defibnllator     

Insertion  Replacement  Repair  of  Cardioverter-Defibrillator  Leads    

Blood  Product  Exchange         

CannulaAccess  Device  Procedures 

Chemotherapy  Aaministration  by  Infusion  Only 

Chemotherapy  Administration  by  Both  Infusion  and  Other  Technique 

Implantation  of  Devices  

Infusion  Therapy  Except  Chemotherapy 

Level  I  Tube  Changes  and  Repositioning 

Level  II  Tube  Changes  and  Repositioning 

Revision  of  Im.pianiea  'ntusion  Pump  

Diagnostic  Anoscopy     

Endoscopic  Retrograde  Cholangio-Pancreatography  (ERCP)  

Percutaneous  Biliary  Endoscopic  Procedures  

Peritoneal  ana  Abdommai  Procedures  

HerniaHydroceie  Procedures  

Level  II  Cystourefhroscopy  and  other  Genitounnary  Procedures 

Level  III  Cystourefhroscopy  and  other  Genitourinary  Procedures 

Level  IV  Cystourethroscopy  and  other  Genitour.nary  Procedures  

Unnary  Incontinence  Procedures  

Insertion  of  Penile  Prosthesis  

Level  VIII  Female  Reproductive  Proc  

Level  V  Nerve  Injections  

Level  IV  Nerve  Injections  

Implantation  of  Neuroiogica:  Device     

Implantation  of  Pam  Management  Device  77. 

Implantation  of  Neurostimuiator  Electrodes  

Implantation  of  Drug  Infusion  Reservoir  

Implantation  of  Drug  Infusion  Device    

Transcatherler  Placement  of  Intravascular  Shunts  

Level  III  Postenor  Segment  Eye  Procedures 

Cataract  Procedures  with  lOL  Insert 

Laser  Retinal  Procedures     

Level  VI  ENT  Procedures    

Level  II  Miscellaneous  Radiology  Procedures  

Radioelement  Applications  

Level  III  Needle  Biopsy  Aspiration  Except  Bone  Marrow  

Level  V  Skin  Repair  

Revision/Removal  of  Neurostimuiator  Electrodes 

Revision/Removal  of  Neurostimuiator  Pulse  Generator  Receiver   

Electronic  Analysis  of  Neurostimuiator  Pulse  Generators  


Device  costs 
already  re- 
flected in 
APC  rate 


Additional  de- 
vice costs 
folded  into 
APC  rate 


Total  office 

tor  device 

costs 


4 

1 

3 
1 

12 


$73.79 
NA 
NA 
NA 

NA 

164.27 

307  06 

24295 

528  64 

NA 

NA 

NA 

NA 

162.72 

.175  70 

,921.06 

NA 

NA 

428  16 

657,59 

,803.85 

.940  27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

72.55 

NA 

NA 

60  92 

107  61 

NA 

10811 

NA 

NA 

NA 

NA 

.238  90 

505  32 

NA 

NA 

458.57 

421  33 

182  00 

NA 

810.46 

07441 

NA 

146  82 

NA 

407  52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


S27641 
91  63 
501  91 
155  76 
24.94 
124.21 
353.78 

1  187  08 
365  49 

9,783,24 

580  82 

1.299  58 

1.964  38 

251  47 

3.24208 

2.196  00 

17  31 

20260 

798  68 

1,038.44 

10.987  63 

19.438  20 

203  11 

121.15 

29  02 

27  49 

3,325.05 

34  10 

509 

212  27 

3,282.80 

12675 

000 

000 

33  60 

369  57 

712 

31255 

889  80 

3,359  66 

543.66 

1.21508 

41639 

61  60 

9.510.40 

3.30774 

11  862  15 

3341  85 

2  354  31 
391  45 
138.46 

0.00 

1.262  93 

3.72465 

60  06 

1 .201 .84 

208  20 

458  65 

1,432.44 

6,195,52 

639  86 


$350.20 

91.63 

501  91 

155  76 

24.94 

288  48 

660  84 

1.430  03 

894  13 

9.78324 

580  82 

1 .299  58 

1,964.38 

414.19 

6,41778 

5,11706 

1731 

202  60 
1,226  84 
1.696  03 

17.791  48 
26.378  47 

203  11 
121  15 

29  02 

27.49 

3.32505 

34  10 

509 

284  82 

3.282  80 

126  75 

60  92 
107  61 

33  60 

477.68 

7.12 

312  55 

889  80 

3.359  66 

2.782  56 

1 .720  40 

416  39 

61  60 
13.968  97 

3.72907 

13044  15 

3341  85 

6.164  77 

1 ,465  86 

138  46 

146  82 

1 .262  93 

16.132  17 

60  06 

1.201  84 

208  20 

458  65 

1  432  44 

6,195  52 

639  86 
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VIII.  Conversion  Factor  Update  for  CY 
2002 

Section  1833(t)(3)(C)(ii)  of  the  Act 
requires  us  to  update  the  conversion 
factor  used  to  dfterminc  payment  rates 
under  the  OPPS  on  an  annual  basis. 
Section  1833(tK3){C)(iv)  of  the  Act.  as 
redesignated  by  section  401  of  the  BIPA. 
provides  that  for  2002,  the  update  is 
equal  to  the  hospital  inpatient  market 
basket  percentage  increase  applicable  to 
hospitcd  fiischargos  under  section 
18861b)(3)(B)iiii)  ofthe  Act,  reduced  by 
one  percentage  point.  Further,  section 
401  ofthe  BIP,\  increased  the 
conversion  factor  for  2001  to  reflect  an 
update  equal  to  the  full  market  basket 
percentage  increase  amount. 

In  the  November  2.  2001  final  rule,  we 
annoi'nced  that  the  conversion  factor  for 
CY  2002  is  S50.904  (6fi  FR  55864)  based 
on  an  increase  factor  of  2.3  percent  for 
2002  and  a  wage  index  budget  neutrality 
adjustment  of  0.9936. 

IX.  Summary  of  and  Responses  to 
MedP.\C  Recommendations 

On  March  1.  2001  the  Medicare 
Payment  Advisory  Commission 
(MedPAC)  issued  its  annual  report  to 
Congress,  including  several 
recommendations  related  to  the  OPPS. 
In  the  August  24.  2001  proposed  rule, 
we  responded  to  these 
recommendations  (66  FR  44707-44708). 

MedPAC  Recommendation:  MedPAC 
has  offered  two  recommendaiions 
regarding  the  update  to  the  conversion 
factor  in  the  OPPS.  The  first 
recommendation  is  that  the  Secretary 
should  not  use  an  expenditure  target  to 
update  the  conversion  factor  The 
second  recommendation  is  that 
Congress  should  require  an  annual 
update  of  the  conversion  factor  in  the 
OPPS  that  is  based  on  the  relevant 
factors  influenciing  the  costs  of 
efficiently  providing  hospital  outpatient 
care,  and  not  just  the  change  in  input 
prices. 

flpsponse;  Section  1833(t)(3)(C)(ii)  of 
the  Act  requires  the  Secretary  to  update 
the  conversion  factor  annually  Under 
.section  1833(t)(3)(C)(iv)  of  the  Act  the 
update  is  t^qual  to  the  hospital  market 
basket  percentage  increase  applicable 
under  the  hospital  inpatient  PPS,  minus 
one  percentage  point  for  the  years  2000 
and  2002.  The  Secretary  has  the 
authority  under  section  1833(t)(3)(C)(iv) 
of  the  Act  to  substitute  a  market  basket 
that  is  specific  to  hospital  outpatient 
services.  Finally,  section  1833(t)(2)(F)  of 
the  Act  requires  the  Secretary  to 
develop  a  method  for  controlling 
unnecessary  increases  in  the  volume  of 
covered  hospital  outpatient  services, 
and  section  1833(t)(9)(C)  ofthe  Act 


authorizes  the  Secretary  to  adjust  the 
update  to  the  conversion  factor  if  the 
volume  of  services  increased  beyond  the 
amount  established  under  section 
1833(t)(2)(F)ofthe  Act. 

In  the  September  8,  1998  proposed 
rule  on  the  OPPS,  we  indicated  that  we 
were  considering  the  option  of 
developing  an  outpatient-specific 
market  basket  and  invited  comments  on 
possible  sources  of  data  suitable  for 
constructing  one  (63  FR  47579).  We 
received  no  comments  in  response  to 
this  invitation,  and  we  therefore 
announced  in  the  April  7,  2000  final 
rule  that  we  would  update  the 
conversion  factor  by  the  hospital 
inpatient  market  basket  increase.'minus 
one  percentage  point,  for  the  years  2000, 
2001,  and  2002  (65  FR  18502).  As 
required  by  section  401(c)  ofthe  BIPA. 
we  made  payment  adjustments  effective 
April  1.  2001  under  a  special  pavment 
rule  that  has  had  the  effect  of  providing 
a  full  market  basket  update  in  2001.  We 
are,  however,  working  with  a  contractor 
to  study  the  option  of  developing  an 
outpatient-specific  market  basket  and 
would  welcome  comments  and 
recommendations  regarding  appropriate 
data  sources.  We  will  also  study  the 
feasibilitN'  of  developing  appropriate 
adjustments  for  factors  that  influence 
the  costs  of  efficiently  providing 
hospital  outpatient  care,  such  as 
productivity  increases  and  the 
introduction  of  new  technologies,  and 
the  availability  of  appropriate  sources  of 
data  for  calculating  the  factors. 

In  the  September  8,  1998  proposed 
rule  on  the  OPPS,  we  proposed 
employing  a  modified  version  ofthe 
physicians'  sustainable  growth  rate 
system  (SGR)  as  an  adjustment  in  the 
update  framework  to  control  for  excess 
increases  in  the  volume  of  covered 
outpatient  services  (63  FR  47586- 
47587).  In  response  to  comments  on  this 
proposal,  we  announced  in  the  April  7, 
2000  final  rule  that  we  had  decided  to 
delay  implementation  of  a  volume 
control  mechanism,  and  to  continue  to 
study  the  options  with  a  contractor  (65 
FR  18503).  We  will  take  MedPAC's 
recommendation  into  consideration  in 
making  a  decision,  and  before 
implementing  volume  control 
mechanism  we  will  publish  a  proposed 
rule  with  an  opportunity  for  public 
comment. 

MedPAC  Recommendation:  MedPAC 
recommends  that  the  Secretary  should 
develop  formalized  procedures  in  the 
OPPS  for  expeditiously  assigning  codes, 
updating  relative  weights,  and 
investigating  the  need  for  service 
classification  changes  to  recognize  the 
costs  of  new  and  substantially  improved 
technologies. 


Response:  Beginning  with  the  April  7, 
2000  final  rule  implementing  the  OPPS, 
we  have  outlined  a  comprehensive 
process  to  recognize  the  costs  of  new 
technology  in  the  new  system.  One 
component  of  this  process  is  the 
provision  for  pass-through  payments  for 
devices,  drugs,  and  biologicals  (see  the 
discussion  in  conjunction  with  the  next 
MedPAC  recommendation).  The  other 
component  is  the  creation  of  new  APC 
groups  to  accommodate  payment  for 
new  technology  ser\ices  that  are  not 
eligible  for  transitional  pass-through 
payments.  We  assign  new  technology 
ser\'ices  that  cannot  be  appropriately 
placed  within  existing  APC  groups  to 
new  technology  APC  groups,  using  costs 
alone  (rather  than  costs  plus  clinical 
coherence)  as  the  basis  for  the 
assignment  We  describe  revised  criteria 
for  assignment  to  a  new  technology 
group  in  section  VI. G.  of  this  preamble. 
When  it  is  necessary,  creation  of  new 
technology  APC  groups  involves 
establishment  of  new  codes.  New  codes 
are  established  through  a  well-ordered 
process  that  operates  on  an  annual 
cycle.  The  cycle  starts  with  submission 
of  information  by  interested  parties  no 
later  than  April  1  of  each  year  and  ends 
with  the  announcement  of  new  codes  in 
October.  As  we  stated  previouslv.  in  the 
absence  of  an  appropriate  HCPCS  code, 
we  would  consider  creating  a  HCPCS 
code  that  describes  the  procedure  or 
service.  These  codes  would  be  solely  for 
hospitals  to  use  when  billing  under  the 
OPPS. 

We  have  also  provided  a  mechanism 
for  moving  these  services  from  the  new 
technology  APCs  to  clinically  related 
APCs  as  part  of  the  annual  update  of  the 
APC  groups.  As  described  in  section  VI 
of  this  preamble,  a  service  is  retained 
within  a  new  technology  APC  group 
until  we  have  acquired  adequate  data 
that  allow  us  to  assign  the  service  to  an 
appropriate  APC.  We  use  the  annual 
APC  update  cycle  to  assign  tiie  service 
to  an  existing  APC  that  is  similar  both 
clinically  and  in  terms  of  resource  costs. 
If  no  such  APC  exists,  we  create  a  new 
APC  for  the  service. 

MedPAC  Recommendation:  MedPAC 
recommends  that  pass-through 
payments  for  specific  technologies 
should  be  made  in  the  OPPS  only  when 
a  technology  is  new  or  substantially 
improved  and  adds  substantially  to  the 
cost  of  care  in  an  APC.  MedPAC 
believes  that  the  definition  of  "new" 
should  not  include  items  whose  costs 
were  included  in  the  1996  data  used  to 
set  the  OPPS  payment  rates. 

Response;  The  statute  requires  that, 
under  the  OPPS,  transitional  pass- 
through  payments  are  made  for  certain 
drugs,  devices,  and  biologicals.  The 
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items  designated  by  the  statute  to 
receive  these  pass-through  pavments 
include  the  following: 

•  Current  orphan  drugs,  as  designated 
under  section  526  ofthe  Federal  Food. 
Drug,  and  Cosmetic  Act. 

•  Current  drugs  and  biologicals  used 
for  the  treatment  of  cancer,  and 
brach\1herapy  and  temperature 
monitored  cr\oablation  devices  used  for 
the  treatment  of  cancer. 

•  Current  radiopharmaceutical  drugs 
and  biologicals. 

•  New  drugs  and  biologicals  in 
instances  in  which  the  item  was  not 
being  paid  as  a  hospital  outpatient 
ser\^ice  as  of  December  31,  1996,  and 
when  the  cost  ofthe  item  is  "not 
insignificant"  in  relation  to  the  OPPS 
payment  amount. 

•  Effective  April  1,  2001.  categories  of 
Medical  devices  when  the  cost  ofthe 
category  is  "not  insignificant"  in 
relation  to  the  OPPS  payment  amount. 

We  are  publishing  a  separate  interim 
final  rule  in  which  we  lay  out  the 
criteria  for  establishing  categories  of 
devices  eligible  for  pass-through 
pavments. 

Section  1833(t)(6)  ofthe  Act  provides 
that  once  a  category^  is  established,  a 
specific  device  may  receive  a  pass- 
through  payment  for  2  to  3  years  if  the 
device  is  described  by  an  existing 
category,  regardless  of  whether  it  was 
being  paid  as  a  hospital  outpatient 
service  as  of  December  31.  1996  or  its 
cost  meets  the  "not  insignificant" 
criterion.  Thus,  the  statute  allows  for 
certain  devices  that  do  not  meet 
MedPAC's  recommended  limitation  on 
a  "new"  device  to  receive  transitional 
pass-through  payments.  However,  no 
categories  are  created  on  the  basis  of 
devices  that  were  paid  for  on  or  before 
December  31,  1996.  That  is,  while 
devices  paid  for  on  or  before  December 
31,  1996  can  be  included  in  a  category*, 
we  would  establish  a  category  only  on 
the  basis  of  devices  that  were  not  being 
paid  as  hospital  outpatient  services  as  of 
December  31.  1996. 

MedPAC  Recommendation:  MedPAC 
recomniends  that  pass-through 
payments  for  specific  technologies  in 
the  OPPS  should  be  made  on  a  budget- 
neutral  basis  and  that  the  costs  of  new 
or  substantially  improved  technologies 
should  be  factored  into  the  update  ofthe 
outpatient  conversion  factor. 

Response:  The  statute  requires  that 
the  transitional  pass-through  payments 
for  drugs,  devices,  and  biologicals  be 
made  on  a  budget  neutral  basis. 
Estimated  pass-through  payments  are 
limited  under  the  statute  to  2.5  percent 
(and  up  to  2.0  percent  for  2004  and 
thereafter)  of  estimated  total  program 
payments  for  covered  hospital 


outpatient  services.  We  adjust  the 
conversion  factor  to  account  for  the 
proportion  of  total  program  payments 
for  covered  hospital  outpatient  services, 
up  to  the  statutory  limit,  that  we 
estimate  will  be  made  in  pass-through 
payments.  As  we  have  discussed  in 
response  to  MedPAC's  recommendation 
concerning  an  update  framework  for  the 
OPPS  conversion  factor,  we  will  study 
the  feasibility  of  including  appropriate 
adjustments  for  factors,  including 
introduction  of  new  technologies,  that 
influence  the  costs  of  efficiently 
providing  hospital  outpatient  care 
within  such  a  framework. 

MedPAC  Recommendation:  MedPAC 
recommends  that  the  Congress  should 
continue  the  reduction  in  outpatient 
coinsurance  to  achieve  a  20  percent 
coinsurance  rate  by  2010. 

Response:  For  most  ser\-ices  that 
Medicare  covers,  the  program  is 
responsible  for  80  percent  of  the  total 
payment  amount,  and  beneficiaries  pay 
20  percent.  However,  under  the  cost- 
based  payment  system  in  place  for 
outpatient  services  before  the  OPPS, 
beneficiaries  paid  20  percent  ofthe 
hospital's  charges  for  these  services.  As 
a  result,  coinsurance  was  often  more 
than  20  percent  of  the  total  payment 
amount  for  the  ser\'ices. 

The  BBA  established  a  formula  under 
the  OPPS  that  was  designed  to  reduce 
coinsurance  gradually  to  20  percent  of 
the  total  payment  amount.  Under  this 
formula,  a  national  copayment  amount 
was  set  for  each  service  category,  and 
that  amount  is  to  remain  frozen  as 
payment  rates  increase  until  the 
coinsurance  percentage  falls  to  20 
percent  for  all  ser\'ices.  On  average, 
beneficiaries  paid  about  16  percent  less 
in  copayments  for  hospital  outpatient 
services  during  2000  under  the  OPPS 
than  they  would  have  paid  under  the 
previous  system.  However,  it  is  true  that 
the  coinsurance  remains  higher  than  20 
percent  of  the  Medicare  payment 
amount  for  many  ser\'ices. 

Subsequent  legislation  has  placed 
caps  on  the  coinsurance  percentages  to 
speed  up  this  process.  Specifically, 
section  111  of  BIPA  amended  section 
1833(t)(8)(C)(ii)  ofthe  Act  to  reduce 
beneficiary  coinsurance  liability  by 
phasing  in  a  cap  on  the  coinsurance 
percentage  for  each  service.  Starting  on 
April  1,  2001,  coinsurance  for  a  single 
service  furnished  in  2001  cannot  exceed 
57  percent  ofthe  total  payment  amount 
for  the  service.  The  cap  will  be  55 
percent  in  2002  and  2003,  and  will  be 
reduced  by  5  percentage  points  each 
year  fi-om  2004  to  2006  until 
coinsurance  is  limited  to  40  percent  of 
the  total  payment  for  each  service.  The 
underlying  process  for  decreasing 


coinsurance  will  also  continue  during 
this  period  (see  discussion  in  section 
IV. A.  of  this  preamble).  However. 
MedPAC  projects  that  under  current 
law.  it  would  take  until  2029  to  reach 
the  goal  of  20  percent  coinsurance  for 
all  services. 

We  agree  with  MedPAC's  goal  of 
continuing  the  reduction  in  outpatient 
coinsurance,  and  we  would  welcome 
enactment  of  a  practical  measure  to  do 
so. 

We  received  no  comments  on  our 
responses  to  the  MedPAC 
recommendations. 

X.  Provider-Based  Issues 

A.  Background  and  April  7,  2000 
Regulations 

On  April  7,  2000.  we  published  a  final 
rule  specifying  the  criteria  that  must  be 
met  for  a  determination  regarding 
provider-based  status  (65  FR  18504). 
Since  the  beginning  of  the  Medicare 
program,  some  providers,  which  we 
refer  to  as  "main  providers."  have 
functioned  as  a  single  entity  while 
owning  and  operating  multiple 
departments,  locations,  and  facilities. 
Having  clear  criteria  for  provider-based 
status  is  important  because  this 
designation  can  result  in  additional 
Medicare  payments  for  services 
furnished  at  the  provider-based  facilitv, 
and  may  also  increase  the  coinsurance 
liability  of  Medicare  for  those  ser\'ices. 

The  regulations  at  §413.65  define 
provider-based  status  as  "the 
relationship  between  a  main  provider 
and  a  provider-based  entity  or  a 
department  of  a  provider,  remote 
location  of  a  hospital,  or  satellite 
facility,  that  complies  with  the 
provisions  of  this  section."  Section 
413.65(b)(2)  states  that  before  a  main 
provider  may  bill  for  services  of  a 
facility  as  if  the  facility  is  provider- 
based,  or  before  it  includes  costs  of 
those  services  on  its  cost  report,  the 
facility  must  meet  the  criteria  listed  in 
the  regulations  at  §  413.65(d).  Among 
these  criteria  are  the  requirements  that 
the  main  provider  and  the  facility  must 
have  common  licensure  (when 
appropriate),  the  facility  must  operate 
under  the  ownership  and  control  ofthe 
main  provider,  and  the  facility  must  be 
located  in  the  immediate  vicinity  ofthe 
main  provider. 

The  effective  date  of  these  regulations 
was  originally  set  at  October  10.  2000. 
but  was  subsequently  delayed  and  is 
now  in  effect  for  cost  reporting  periods 
beginning  on  or  after  lanuary  10,  2001. 
Program  instructions  on  provider-based 
status  issued  before  that  date,  found  in 
Section  2446  of  the  Provider 
Reimbursement  Manual — Part  1  (PRM- 
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1 ).  Section  2004  of  the  Medicare  State 
Operations  Manual  (SQM).  and  CMS 
Program  Memorandum  (PM)  A-99-24. 
will  apply  to  an\'  facilitv  for  periods 
before  the  new  regulations  become 
applicable  to  it.  (Some  of  these 
instructions  will  not  be  applied  because 
they  have  been  superseded  by  specific 
legislation  on  provider-based  status,  as 
described  in  item  X.C  below). 

B.  Providfr-Based  Issues/Frequently 
Asked  Questions 

Following  publication  of  the  April  7, 
2UUU  final  rule,  we  received  many 
requests  for  clarification  of  policies  on 
specific  issues  related  to  provider-based 
status.  In  response,  we  published  a  list 
of  "Frequently  Asked  Questions"  and 
the  answers  to  them  on  the  CMS  web 
site  at  H-wiv. hcfa.gov/medlearn/ 
prnvqa  htm.  (This  document  can  also  be 
obtamed  by  contacting  the  CMS 
(formerly,  HCFA)  Regional  Office.) 
These  Qs  and  As  did  not  revise  the 
regulatory  criteria,  but  do  provide 
subregulatory  guidance  for  their 
implementation. 

C.  Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
.Art  of20no  (Pub.  L.  106-554) 

On  December  21.  2000,  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  (BIPA) 
of  2000  (Pub.  L.  106-554)  was  enacted. 
Section  404  of  BIPA  contains  provisions 
that  significantlv  affect  the  provider- 
based  regulations  at  §413.65.  Section 
404  inc  hides  a  grandfathering  provision 
for  facilities  treated  as  provider-based 
on  October  1.  2000;  alternative  criteria 
for  meeting  the  geographic  location 
requirement:  and  criteria  for  temporary 
treatment  as  provider-based. 

1   Two- Year  "Grandfathering" 

Under  section  404(a)  of  BIP.A.,  any 
facilities  or  organizations  that  were 
"treated"  as  provider-based  in  relation 
tn  anv  hospital  or  C]AH  on  October  1. 
JOOO  will  continue  to  be  treated  as  such 
until  October  1.  2002.  For  the  purpose 
of  this  provision,  we  interpret  "treated 
as  provider-based"  lo  include  those 
facilitips  with  formal  CMS 
determinations,  as  well  as  those 
facilities  without  formal  CMS 
determinations  that  were  being  paid  as 
provider-based  as  of  October  1,  2000.  As 
a  result,  existing  provider-based 
facilities  and  organizations  may  retain 
that  status  without  meeting  the  criteria 
in  the  regulations  under  §§413. 65(d), 
(e),  (f).  and  (h)  until  October  1,  2002. 
These  provisions  concern  provider- 
based  status  requirements,  joint 
ventures,  management  contracts;  and 
services  under  arrangement.  Thus,  the 


provider-based  facilities  and 
organizations  affected  under  section 
404(a)  of  BIPA  are  not  required  to 
submit  an  application  for  or  obtain  a 
provider^based  status  determination  in 
order  to  pontinue  receiving 
reimbursement  as  provider-based  during 
this  period. 

These  provider-based  facilities  and 
organizations  will  not  be  exempt  from 
the  Emergency  Medical  Treatment  and 
Active  Labor  Act  (EMTALA) 
responsibilities  of  provider-based 
facilities  and  organizations  (revised 
§  489.24(b)  and  new  §  489.24(i))  or  from 
the  obligations  of  hospital  outpatient 
departments  and  hospital-based  entities 
in  §  413.65(g).  such  as  the  responsibility 
of  off-campus  facilities  provide  written 
notices  to  Medicare  beneficiaries  of 
coinsurance  liability.  These  rules  are 
not  pre-empted  by  the  grandfather 
provisions  of  BIPA  section  404  because 
they  do  not  set  forth  criteria  that  must 
be  met  for  provider-based  status  as  a 
department  of  a  hospital,  but  instead 
identify  responsibilities  that  flow  from 
that  status.  These  responsibilities 
become  effective  for  hospitals  on  the 
first  day  of  the  hospital's  cost  reporting 
period  beginning  on  or  after  January  10, 
2001. 

2.  Geographic  Location  Criteria 

Section  404(b)  of  BIPA  provides  that 
those  facilities  or  organizations  that  are 
not  included  in  the  grandfathering 
provision  at  section  404(a)  are  deemed 
to  comply  with  the  "immediate 
vicinity"  requirements  of  the  new- 
regulations  under  §  413.65(d)(7)  if  they 
are  located  not  more  than  35  miles  from 
the  main  campus  of  the  hospital  or 
critical  access  hospital.  Therefore,  those 
facilities  located  within  35  miles  of  the 
main  provider  satisfy  the  immediate 
vicinity  requirement  as  an  alternative  to 
meeting  the  "75/75  test"  under 
§413.65(d)(7). 

In  addition.  BIPA  provides  that 
certain  facilities  or  organizations  are 
deemed  to  comply  with  the 
requirements  for  geographic  proximity 
(either  the  "75/75  test"  or  the  "35-miie 
test")  if  they  are  owned  and  operated  by 
a  main  provider  that  is  a  hospital  with 
a  disproportionate  share  adjustment 
percentage  greater  than  11.75  percent 
and  is  (1)  owned  or  operated  by  a  unit 
of  State  or  local  government.  (2)  a  public 
or  private  nonprofit  corporation  that  is 
formally  granted  governmental  powers 
by  a  unit  of  State  or  local  government, 
or  (3)  a  private  hospital  that  has  a 
contract  with  a  State  or  local 
government  that  includes  the  operation 
of  clinics  of  the  hospital  to  ensure 
access  in  a  well-defined  service  area  to 
health  care  services  for  low-income 


individuals  who  are  not  entitled  to 
benefits  under  Medicare  or  Medicaid. 

These  geographic  location  criteria  are 
permanent.  While  those  facilities  or 
organizations  treated  as  provider-based 
on  October  1,  2000  are  covered  by  the 
2-year  grandfathering  provision  noted 
above,  the  geographic  location  criteria  at 
section  404(b)  of  BIPA  and  the 
regulations  at  §41 3.65(d)(7)  will  apply 
to  facilities  or  organizations  not  treated 
as  provider-based  as  of  that  date, 
effective  with  the  hospital's  cost 
reporting  period  beginning  on  or  after 
January  10.  2001.  Beginning  October  1, 
2002.  these  criteria  will  also  apply  to 
the  grandfathered  facilities. 

3.  Criteria  for  Temporary  Treatment  as 
Provider-Based 

Section  404(c)  of  BIPA  also  provides 
that  a  facility  or  organization  that  seeks 
a  determination  of  provider-based  status 
on  or  after  October  1.  2000  and  before 
October  1.  2002  shall  be  treated  as 
having  provider-based  status  for  any 
period  before  a  determination  is  made. 
Thus,  recoven,'  for  overpayments  will 
not  be  made  retroactively  for 
noncompliance  with  the  provider-based 
criteria  once  a  request  for  a 
determination  during  that  time  period 
has  been  made.  For  hospitals  that  do  not 
qualify  for  grandfathering  under  section 
404(a)  of  BIPA.  a  request  for  provider- 
based  status  should  be  submitted  to  the 
appropriate  CMS  Regional  Office  (RO). 
Until  a  uniform  application  is  available, 
at  a  minimum,  the  request  should 
include  the  identity  of  the  main 
provider  and  the  facility  or  organization 
for  which  provider-based  status  is  being 
sought  and  supporting  documentation 
to  demonstrate  compliance  with  the 
provider-based  status  criteria  in  effect  at 
the  time  the  application  is  submitted 
Once  such  a  request  has  been  submitted 
on  or  after  October  1.  2000.  and  before 
October  1 .  2002.  CMS  will  treat  the 
facility  or  organization  as  being 
provider-based  from  the  date  it  began 
operating  as  provider-based  (as  long  as 
that  date  is  on  or  after  October  1.  2000) 
until  the  effective  date  of  a  CMS 
determination  that  the  facility  or 
organization  is  not  provider-based. 

Facilities  requesting  a  provider-based 
status  determination  on  or  after  October 
1.  2002  will  not  be  covered  by  the 
provision  concerning  temporary 
treatment  as  provider-based  in  section 
404(c)  of  BIPA.  Thus,  as  stated  in 
§  413.65(n),  CMS  ROs  will  make 
provider-based  status  effective  as  of  the 
earliest  date  on  which  a  request  for 
determination  has  been  made  and  all 
requirements  for  provider-based  status 
in  effect  as  of  the  date  of  the  request  are 
shown  to  have  been  met,  not  on  the  date 
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of  the  formal  CMS  determination.  If  a 
facility  or  organization  does  not  qualif\' 
for  provider-based  status  and  CMS 
learns  that  the  provider  has  treated  the 
facility  or  organization  as  provider- 
based  without  having  obtained  a 
provider-based  determination  under 
applicable  regulations.  CMS  will  review 
all  payments  and  may  seek  recovery  for 
overpayments  in  accordance  with  the 
regulations  at  §413.65(j),  including 
overpayments  made  for  the  period  of 
time  between  submission  of  the  request 
or  application  for  provider-based  status 
and  the  issuance  of  a  formal  CMS 
determination. 

D.  Commitment  To  Re-Examine 
EMTAL'\  Applicability  to  Off-Campus 
Hospital  Locations,  and  to  Further 
Revise  Provider-Based  Regulations 

As  explained  in  the  proposed  rule 
published  on  August  24.  2001,  (p. 
44709)  we  are  aware  that  many 
hospitals  and  physicians  continue  to 
have  significant  concerns  with  our 
policy  on  the  applicability  of  EMTALA 
to  provider-based  facilities  and 
organizations.  We  intend  to  re-examine 
these  regulations  and,  in  particular, 
reconsider  the  appropriateness  of 
applying  EMTALA  to  off-pampus 
locations.  We  plan  to  review  these 
regulations  with  a  view  toward  ensuring 
that  these  locations  are  treated  in  ways 
that  are  appropriate  to  the  responsibility 
for  EMTALA  compliance  of  the  hospital 
as  a  whole.  At  the  same  time,  we  want 
to  ensure  that  those  departments  that 
Medicare  pays  as  hospital-based 
departments  are  appropriately 
integrated  with  the  hospital  as  a  whole. 
Because  of  these  considerations,  we 
stated  in  the  preamble  to  our  August  24, 
2001  proposals  that  we  intend  to 
publish  a  proposed  rule  to  address  these 
issues  more  fully. 

In  response  to  our  statements,  we 
received  several  comments,  which  are 
summarized  below. 

Comment:  Several  commenters 
expressed  approval  of  the  statement,  in 
the  preamble  to  the  August  24.  2001 
proposed  rule,  that  CMS  plans  to 
reconsider  the  appropriateness  of 
applying  EMTALA  to  off-campus 
hospital  locations.  The  commenters 
offered  to  work  with  CMS  in 
establishing  further  policy  in  this  area. 

Response:  We  appreciate  the 
commenters'  support,  and  look  forward 
to  working  with  them  on  these 
important  issues. 

Comment:  One  commenter  stated  that 
since  CMS  is  planning  to  reconsider  the 
appropriateness  of  applying  EMTALA  to 
off-campus  hospital  locations  it  should, 
while  the  review  is  taking  place,  either 
withdraw  the  regulations  requiring 


EMTALA  compliance  at  off-campus 
hospital  facilities,  or  not  implement 
those  regulations. 

Response:  We  agree  that  the  issues 
need  to  be  reviewed  carefuUv.  EMTALA 
affords  important  protections  to 
individuals  who  come  to  hospitals  to 
seek  care  for  possible  emergencv 
medical  conditions.  Thus,  any  change  in 
the  scope  of  the  EMTALA  regulations 
must  be  considered  very  thoroughlv 
before  it  is  undertaken.  At  the  same 
time,  we  are  well  aware  that  manv 
hospitals  continue  to  be  concerned 
about  what  they  view  as  the  excessive 
financial  and  administrative  burden  of 
complying  with  EMTALA  at  off-campus 
locations.  In  view  of  the  complexity  of 
the  issues  under  view,  and  in 
consideration  of  the  very  significant 
impact  that  any  change  could  have  on 
the  health  and  safety  of  hospital 
patients,  we  remain  convinced  that  it 
would  not  be  appropriate  to  anticipate 
the  conclusion  of  that  review  by 
withdrawing  or  rescinding  the 
regulations  at  this  time.  For  the  same 
reason,  we  are  not  adopting  the 
suggestion  that  we  suspend 
implementation  of  the  current 
regulations. 

Comment:  Several  commenters 
recommended  that  CMS  publish 
additional  regulations  clarif\'ing  various 
issues  related  to  the  criteria  for 
provider-based  status.  The  commenters 
offered  to  work  with  CMS  in 
establishing  further  policy  in  this  area. 

Response:  We  appreciate  the 
commenters'  support,  and  look  forward 
to  working  with  them  on  these 
important  issues. 

E.  Changes  to  Provider-Based 
Regulations 

To  fully  implement  the  provisions  of 
section  404  of  BIPA  and  to  codif\-  the 
clarifications  currently  stated  only  in 
the  Qs  and  As  on  provider-based  status, 
as  described  above,  we  proposed  to 
revise  the  regulations  as  follows. 

1.  Clarification  of  Requirements  for 
Adequate  Cost  Data  and  Cost  Finding 
(§  413.24(d)) 

As  part  of  the  April  7.  2000.  final  rule 
implementing  the  prospective  payment 
system  for  hospital  outpatient  services 
to  Medicare  beneficiaries,  under 
§413.24.  Adequate  Cost  Data  and  Cost 
Finding,  we  added  a  new  paragraph 
(d)(6),  entitled  "Management 
Contracts.  "  Since  publication  of  the 
final  rule,  we  have  received  several 
questions  concerning  the  new- 
paragraph. 

In  response  to  these  questions,  we 
proposed  to  revise  that  paragraph  to 
clarify  its  meaning.  In  addition,  for 


further  clarity,  we  proposed  to  revise 
the  coding  and  title  of  that  material.  We 
proposed  to  redesignate  §  413.24(d)(6)(i) 
as§413.24(d)(6)and§413.24{d)(6)(ii)as 
§  413.24(d)(7).  As  revised,  paragraph 
(d)(6)  would  address  the  situation  when 
the  main  provider  in  a  provider-based 
complex  purchases  services  for  a 
provider-based  entity  or  for  a 
department  of  the  provider  through  a 
contract  for  services  (for  example,  a 
management  contract),  directly 
assigning  the  costs  to  the  provider-based 
entity  or  department  and  reporting  the 
costs  directly  in  the  cost  center  for  that 
entity  or  department.  In  any  situation  in 
which  costs  are  directly  assigned  to  a 
cost  center,  there  is  a  risk  of  excess  cost 
in  that  cost  center  resulting  from  the 
directly  assigned  costs  plus  a  share  of 
overhead  improperly  allocated  to  the 
cost  center  that  duplicates  the  directly 
assigned  costs.  This  duplication  could 
result  in  improper  Medicare  payment  to 
the  provider.  Therefore,  when  a 
provider  has  purchased  ser\ices  for  a 
provider-based  entity  or  for  a  provider 
department,  like  general  ser\-ice  costs  of 
the  provider  (for  example,  like  costs  in 
the  administrative  and  general  cost 
center)  must  be  separately  identified  to 
ensure  that  they  are  not  improperly 
allocated  to  the  entity  or  the 
department.  If  the  like  costs  of  the 
provider  cannot  be  separately  identified, 
the  costs  of  the  services  purchased 
through  a  contract  for  the  provider- 
based  entity  or  provider  department 
must  be  reclassified  to  the  main 
provider  and  allocated  among  the  main 
provider's  benefiting  cost  centers. 

For  costs  of  ser\'ices  furnished  to  free- 
standing entities,  we  proposed  to  clarif\ 
in  revised  §41 3.24(d)(7).  that  the  costs' 
that  a  provider  incurs  to  furnish  services 
to  free-standing  entities  with  which  it  is 
associated  are  not  allowable  costs  of  that 
provider.  Any  costs  of  services 
furnished  to  a  free-standing  entity  must 
be  identified  and  eliminated  from  the 
allowable  costs  of  the  servicing 
provider,  to  prevent  Medicare  payment 
to  that  provider  for  those  costs.  This 
may  be  done  by  including  the  free- 
standing entity  on  the  cost  report  as  a 
nonreimbursable  cost  center  for  the 
purpose  of  allocating  overhead  costs  to 
that  entity.  If  this  method  would  not 
result  in  an  accurate  allocation  of  costs 
to  the  entity,  the  provider  must  develop 
detailed  work  papers  showing  how  the 
cost  of  services  furnished  by  the 
provider  to  the  entity  were  determined. 
These  costs  are  removed  from  the 
applicable  cost  centers  of  the  servicing 
provider. 

This  revision  is  not  a  change  in  the 
policy,  but  instead  is  a  clarification  to 
the  policy  set  forth  in  the  April  7.  2000 
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final  rule.  We  received  no  comments  on 
this  proposal  and  are  adopting  it 

without  change. 

2.  Scope  and  Definitions  (§  413.65(a)) 

In  Q/A  9  published  on  the  CMS 
(formerly.  HCFA)  web  site  at 
v\^\'H'. hcfa.gov/medlearn/provqa.htm.we 
identified  .specific  types  of  facilities  for 
which  provider-hased  determinations 
would  not  be  made,  since  their  status 
would  not  affect  either  Medicare 
payment  levels  or  beneficiary  liability. 
(This  documi^nt  mav  also  be  obtained  bv 
( (jntacting  the  CMS  (formerly,  HCFA) 
Regional  Office.)  The  facilities 
identified  in  Q/A  9  are  ambulatory 
surgical  centers  (ASCs);  comprehensive 
outpatient  rehabilitation  facilities 
(CORFs):  home  health  agencies  (HHAs); 
skilled  nursing  facilities  (SNFs): 
hospices;  inpatient  rehabilitation  units 
that  are  excluded  from  the  inpatient  PPS 
for  acute  hospital  services;  independent 
diagnostic  testing  facilities  and  any 
other  facilities  that  furnish  only  clinical 
diagnostic  laboratory  tests;  facilities 
furnishing  onlv  physical,  occupational 
or  speech  therapy  to  ambulatory 
patients,  for  as  long  as  the  Sl.SOO  annual 
cap  on  coverage  of  physical, 
occupational,  and  speech  therapy,  as 
described  in  section  1833(g)(2)  of  the 
Act,  remains  suspended  by  the  action  of 
subsequent  legislation;  and  end-stage 
renal  disease  (ESRD)  facilities. 
Determinations  for  ESRD  facilities  are 
made  under  §413.174. 

We  proposed  to  revise  the  regulations 
it  t)41.i  65(a)  to  clarify  that  these 
lacUities  are  not  subject  to  the  provider- 
based  requirements  and  that  provider- 
based  determinations  will  not  be  made 
for  them. 

We  received  a  few  comments  on  this 
proposal,  which  are  summarized  below. 

Comment:  One  commenter  expressed 
approval  of  the  proposed  revision,  but 
suggested  that  we  expand  the  list  of 
facilities  or  organizations  for  which 
provider-based  status  is  not  required  to 
include  specific  types  of  neonatal 
intensi\  e  care  units  and  outpatient 
departments  providing  specialty 
pediatric  care.  The  commenter  believed 
such  a  change  would  permit  these 
facilities  to  be  treated  as  provider-based 
after  the  grandfather  provisions  of  BIPA 
section  404  expire,  even  though  they  do 
not  meet  ail  criteria  in  42  CFR 
413.65(d), 

Response:  In  Q/A  9  published  on  the 
CMS  web  site  at  i\-ww. hcfa.gov/ 
medleam/provqa  htm  we  identified 
specific  types  of  facilities  for  which 
provider-based  determinations  will  not 
be  made  because  any  determinations 
regarding  their  status  would  not  affect 
either  Medicare  payment  levels  or 


beneficiarv'  liability,  in  the  August  24. 
2001  proposed  rule,  we  proposed  to 
codify  this  list  of  facilities.  Because  the 
comment  was  submitted  in  response  to 
this  part  of  our  proposal,  we  considered 
it  in  that  context.  However,  the 
commenter  did  not  succeed  in 
establishing  that  the  units  and 
specialized  outpatient  departments  meet 
the  criteria  for  inclusion  on  a  list  of 
facilities  for  which  a  determination 
about  provider-based  status  would  not 
affect  either  Medicare  payment  levels  or 
beneficiary  liability.  (On  the  contrary, 
the  commenter  argued  that  if 
determinations  were  made  on  such 
units  and  departments,  payments  would 
be  reduced  significantly.)  Moreover,  the 
primary  focus  of  the  comment  is  not  to 
ask  that  no  determinations  be  made  for 
these  units  and  departments,  but  instead 
that  those  facilities  be  treated  as 
provider-based  even  though  they  do  not 
meet  some  or  all  of  the  provider-based 
criteria  in  §413. 65(d).  We  did  not 
propose  to  extend  provider-based  status 
to  such  facilities  (except  insofar  as  BIPA 
section  404  requires  us  to  do  so),  nor 
can  such  a  proposal  be  logically  inferred 
from  the  provisions  included  in  the 
proposed  rule.  Thus,  while  we  reviewed 
this  comment  with  interest,  we  did  not 
adopt  it.  We  received  no  other 
comments  on  this  proposed  revision 
and  are  adopting  it  without  change. 

3.  BIPA  Provisions  on  Grandfathering 
and  Temporary  Treatment  as  Provider- 
Based  (§§413.'65(b)(2)  and  (b)(5)) 

Currently,  §41 3.65(b)(2)  states  that  a 
main  provider  or  a  facility  must  contact 
CMS  (formerly,  HCFA),  and  CMS  must 
determine  that  the  facility  is  provider- 
based  before  the  main  provider  bills  for 
services  of  the  facility  as  if  the  facility 
were  provider-based,  or  before  it 
includes  costs  of  those  services  on  its 
cost  report.  However,  as  explained 
earlier,  sections  404(a)  and  (c)  of  BIPA 
require  that  certain  facilities  be 
grandfathered  for  a  2-year  period,  and 
that  facilities  applying  between  October 
1,  2000  and  October  1.  2002  for 
provider-based  status  with  respect  to  a 
hospital  be  given  provider-based  status 
on  a  temporary  basis,  pending  a 
decision  on  their  applications.  To 
implement  these  provisions,  we 
proposed  to  revise  the  regulations  in 
§41 3.65(b)(2)  to  state  that  if  a  facility 
was  treated  as  provider-based  in  relation 
to  a  hospital  or  CAH  on  October  1,  2000, 
it  will  continue  to  be  considered 
provider-based  in  relation  to  that 
hospital  or  CAH  until  October  1,  2002, 
and  the  requirements,  limitations,  and 
exclusions  specified  in  paragraphs  (d), 
(e),  (f).  and  (h)  of  §413.65  will  not  apply 
to  that  hospital  or  CAH  with  respect  to 


that  facility  until  October  1,  2002.  We 
further  proposed  that  for  purposes  of 
paragraph  (b)(2),  a  facility  would  be 
considered  to  have  been  treated  as 
provider-based  on  October  1.  2000.  if  on 
that  date  it  either  had  a  written 
determination  from  CMS  (formerly, 
HCFA)  that  it  was  provider-based  as  of 
that  date,  or  was  billing  and  being  paid 
as  a  provider-based  department  or  entity 
of  the  hospital. 

In  addition,  we  proposed  to  add  a 
new  §41 3.65(b)(2)  to  state  that  a  facility 
for  which  a  determination  of  provider- 
based  status  in  relation  to  a  hospital  or 
CAH  is  requested  on  or  after  October  1, 
2000  and  before  October  1,  2002  will  be 
treated  as  provider-based  in  relation  to 
the  hospital  or  CAH  from  the  first  date 
on  or  after  October  1 ,  2000  on  which  the 
facility  was  licensed  (to  the  extent 
required  by  the  State),  staffed  and 
equipped  to  treat  patients  until  the  date 
on  which  CMS  (formerly.  HCFA) 
determines  that  the  facility  does  not 
qualif\-  for  provider-based  status. 

We  received  one  comment  on  this 
proposal,  which  is  summarized  below. 

Comment:  One  commenter  stated  that 
our  proposed  revision  to  these  sections 
does  not  adequately  implement  section 
404(c)  of  BIPA.  in  that  it  would  require 
temporary  treatment  as  provider-based 
for  a  facility  or  organization  for  which 
such  status  is  requested  on  or  before 
October  1,  2000  only  from  October  1, 
2000  forward.  The  commenter  believes 
this  is  inappropriate  because  section 
404(c)  of  BIPA  provides  that  such  a 
facility  or  organization  is  to  be  treated 
as  provider-based  for  "any  period  before 
a  determination  is  made."  Under  the 
commenter's  recommended 
interpretation  of  the  provision,  such 
temporary  treatment  would  also  be 
available  for  any  period  before  October 
1.2000. 

Response:  We  believe  this 
interpretation  of  the  provision  is  overly 
literal,  and  does  not  accurately  reflect 
the  role  of  paragraph  (c)  in  the  total 
statutory  scheme  established  by  section 
404  of  BIPA.  Section  404(a)(1)  describes 
the  treatment  to  be  accorded  to  facilities 
treated  as  provider-based  on  October  1, 
2000,  by  providing  that  such  facilities 
will  continue  to  be  treated  as  provider- 
based  until  October  1,  2002.  Thus, 
paragraph  (a)  of  section  404  addresses 
the  situation  of  facilities  that  existed 
and  were  treated  as  provider  based  on 
October  1.  2000.  Section  404(c)  of  BIPA 
complements  this  provision  by 
mandating  a  grace  period  for  those 
facilities  seeking  provider-based  status 
determinations  on  or  after  October  1. 
2000  that  either  (i)  existed  on  October 
1,  2000  but  were  not  treated  as  provider- 
based,  or  (ii)  did  not  exist  as  of  October 
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1.  2000  (that  is.  were  opened  after  that 
date).  Taken  together,  paragraphs  (a) 
and  (c)  specif\'  the  treatment  to  be  given 
to  facilities  treated  as  provider-based  on 
the  reference  date  of  October  1.  2000 
and  to  those  facilities  for  which 
provider-based  status  is  sought  within  2 
years  after  the  reference  date.  However, 
we  find  no  indication  that  the  statute 
was  intended  to  extend  provider-based 
status  for  any  period  before  the 
reference  date.  Such  an  extension  would 
not  be  necessary  to  protect  a  provider 
from  possible  retroactive  liability  based 
on  possible  delay  in  considering  a 
provider-based  application,  and  could 
inappropriately  prevent  collection  of 
overpayments  incurred  well  before 
October  1,  2000  Thus,  we  did  not  adopt 
this  comment. 

We  received  no  other  comments  on 
this  proposal  and  we  are  adopting  it 
without  change. 

4.  Reporting  (§  413.65(c)(1)) 

Currently.  §41 3.65(c)  states  that  a 
main  provider  that  creates  or  acquires  a 
facility  or  organization  for  which  it 
wishes  to  claim  provider-based  status, 
including  any  physician  offices  that  a 
hospital  wishes  to  operate  as  a  hospital 
outpatient  department  or  clinic,  must 
report  its  acquisition  of  the  facility  or 
organization  to  CMS  (formerly.  HCFA)  if 
the  facility  or  organization  is  located  off 
the  campus  of  the  provider,  or  inclusion 
of  the  costs  of  the  facility  or 
organization  in  the  provider's  cost 
report  would  increase  the  total  costs  on 
the  providers  cost  report  bv  at  least  5 
percent,  and  must  furnish  all 
information  needed  for  a  determination 
as  to  whether  the  facility  or  organization 
meets  the  requirements  in  paragraph  (d) 
of  this  section  for  provider-based  status. 
Concern  has  been  expressed  that  such 
reporting  would  duplicate  the 
requirement  for  obtaining  approval  of  a 
facility  as  provider-based  before  billing 
its  services  that  way  or  including  its 
costs  on  the  cost  report  of  the  main 
provider  (current  §  41 3.65(b)(2)).  To 
prevent  any  unnec;essary  duplicate 
reporting,  we  proposed  to  delete  the 
current  requirement  from  §413. 65(c)(1), 
We  proposed,  however,  to  retain  the 
requirement  that  a  main  provider  that 
has  had  one  or  more  facilities 
considered  provider-based  also  report  to 
CMS  (formerly,  HCFA)  any  material 
change  in  the  relationship  between  it 
and  any  provider-based  facility,  such  as 
a  change  in  ownership  of  the  facility  or 
entry  into  a  new  or  different 
management  contract  that  could  affect 
the  provider-based  status  of  the  facility. 

We  received  one  comment  on  this 
proposal,  which  is  summarized  below. 


Comment:  A  conunenter  stated  that 
more  guidance  is  needed  on  the  rules 
regarding  reporting  to  CMS  any 
significant  changes  in  the  relationship 
between  a  main  provider  and  its 
provider-based  facilities.  The 
commenter  asked  that  we  explain  the 
meaning  of  "significant  changes." 
prescribe  the  format  of  such  reporting, 
and  specif\'  to  whom  such  reports  are  to 
be  made. 

Response:  Although  the  commenter 
refers  to  reporting  any  significant 
changes,  the  regulations  at  §  413.65(c)(1) 
speak  of  reporting  any  "material" 
changes  in  the  relationship  between  it 
and  any  provider-based  facility.  As 
explained  in  the  August  24.  2001 
proposed  rule,  we  would  consider  a 
"material"  change  to  be  an\-thing  that 
may  interfere  with  compliance  with  the 
provider-based  rules.  The  August  24. 
2001  document  further  explains  that 
such  a  change  may  include  but  is  not 
limited  to  a  change  of  ownership,  entry 
into  a  new  or  different  management 
contract,  or  change  in  the  financial 
operations  of  the  facility  or  the  main 
provider.  The  main  provider  may  report 
such  material  changes  in  the  form  of  a 
letter  submitted  to  its  CMS  Regional 
Office  with  a  copy  to  its  fiscal 
intermediary.  While  we  are  responding 
in  this  preamble  to  the  commenter's 
questions  and  hope  that  this 
information  is  helpful,  we  do  not 
believe  it  is  essential  to  include  this 
level  of  detail  in  the  Code  of  Federal 
Regulations.  Therefore,  we  did  not 
revise  the  regulations  based  on  this 
comment. 

We  received  no  other  comments  on 
the  proposal  and  are  adopting  it  without 
change. 

5.  Geographic  Location  Criteria 

(§413.65(d)(7)) 

As  explained  earlier  in  X.C.2  of  this 
preamble,  section  404(b)  of  BIPA 
mandates  that  facilities  seeking 
provider-based  status  be  considered  to 
meet  any  geographic  location  critena  if 
they  are  located  not  more  than  35  miles 
from  the  main  campus  of  the  hospital  or 
CAH  to  which  they  wish  to  be  based,  or 
meet  other  specific  criteria  relating  to 
their  ownership  and  operation.  To 
implement  this  provision,  we  proposed 
to  revise  §  413.65(d)(7)  to  state  that  a 
facility  will  meet  provider-based 
location  criteria  if  it  and  the  main 
provider  are  located  on  the  same 
campus,  or  if  one  of  the  following  three 
critena  are  met: 

•  The  faciUty  or  organization  is 
located  within  a  35-mile  radius  of  the 
main  campus  of  the  hospital  or  CAH 
that  is  the  potential  main  provider. 


•  The  facility  or  organization  is 
owned  and  operated  by  a  hospital  or 
CAH  that— 

(A)  Is  owned  or  operated  by  a  unit  of 
State  or  local  government: 

(B)  Is  a  public  or  nonprofit 
corporation  that  is  formally  granted 
governmental  powers  by  a  unit  of  State 
or  local  government;  or 

(C)  Is  a  private  hospital  that  has  a 
contract  with  a  State  or  local 
government  that  includes  the  operation 
of  clinics  located  off  the  main  campus 
of  the  hospital  to  ensure  access  in  a 
well-defined  service  area  to  health  care 
ser\'ices  to  low-income  individuals  who 
are  not  entitled  to  benefits  under 
Medicare  (or  medical  assistance  under  a 
Medicaid  State  plan);  and 

(D)  Has  a  disproportionate  share 
adjustment  (as  determined  under 
§412.106  of  this  chapter)  greater  than 
11,75  percent  or  is  described  in 

§  412.106(c)(2)  of  this  chapter 
implementing  section  1886(d)(5)(F)(i)(lI) 
of  the  Act. 

•  The  facility  meets  the  criteria 
currently  set  forth  in  §413.65(d)(7)(i)  for 
service  to  the  same  patient  population 
as  the  main  provider. 

We  received  no  comments  on  this 
proposal  and  we  are  adopting  it  without 
change. 

6.  Notice  to  Beneficiaries  of  Coinsurance 
Liability  (§  413.65(g)(7)) 

Currently  §41 3.65(g)(7)  states  that 
when  a  Medicare  beneficiarv  is  treated 
in  a  hospital  outpatient  department  or 
hospital-based  entity  (other  than  an 
RHC)  that  is  not  located  on  the  main 
provider's  campus,  the  hospital  has  a 
duty  to  provide  written  notice  to  the 
beneficiary,  before  the  delivery  of 
services,  of  the  amount  of  the 
beneficiarv's  potential  financial  liability 
(that  is.  of  the  fact  that  the  beneficiarv 
will  incur  a  coinsurance  liability  for  an 
outpatient  visit  to  the  hospital  as  well 
as  for  the  physician  service,  and  of  the 
amount  of  that  liability).  The  notice 
must  be  one  that  the  beneficiary  can 
read  and  understand. 

We  clarified  in  the  preamble  to  an 
interim  final  rule  with  comment  period 
published  on  August  3.  2000  (65  FR 
47670)  that  if  the  exact  type  and  extent 
of  care  needed  is  not  known,  the 
hospital  may  furnish  a  written  notice  to 
the  patient  that  explains  the  fact  that  the 
beneficiary  will  incur  a  coinsurance 
liability  to  the  hospital  that  they  would 
not  incur  if  the  facility  were  not 
provider-based.  The  interim  final  rule 
further  explained  that  the  hospital  may 
furnish  an  estimate  based  on  typical  or 
average  charges  for  visits  to  the  facility, 
while  stating  that  the  patient's  actual 
liability  will  depend  upon  the  actual 
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ser\'ices  furnishi'd  by  the  hospital  if  the 
beneficiary  is  unconscious,  under  great 
duress,  or  for  any  other  reason  unable  to 
read  a  written  notice  and  understand 
and  act  on  his  or  her  own  rights,  the 
notice  must  be  provided,  before  the 
deiivePk'  of  services,  to  the  beneficiary's 
authorized  representative. 

We  proposed  to  amend  §41 3.65(g)(7) 
to  include  this  clarif>ing  language.  We 
received  no  comments  on  this  proposal, 
and  we  are  adopting  it  without  change. 

7.  Clarification  of  Protocols  for  Off- 
Campus  Departments  (§489.24(i)(2)(ii)) 

Currently.  ^489.24(i)  specifies  the 
anti-dumping  obligations  that  hospitals 
have  for  individuals  who  come  to  off- 
campus  hospital  departments  for  the 
examination  or  treatment  of  a  potential 
emergency  medical  condition.  These 
obligations  are  sometimes  known  as 
EMTALA  obligations,  after  the 
Emergency  Medical  Treatment  and 
Labor  AcA.  which  is  the  legislation  that 
first  imposed  the  obligations.  Currently, 
hospitals  are  responsible  for  ensuring 
that  personnel  at  their  off-campus 
departments  are  trained  and  given 
appropriate  protocols  for  the  handling 
nf  emergency  cases. 

In  the  case  of  off-campus  departments 
not  routinely  staffed  with  physicians. 
Ri\s.  or  LPNs.  the  department's 
personnel  must  be  given  protocols  that 
direct  them  to  contact  emergency 
personnel  at  the  main  hospital  campus 
before  arrangint^  an  appropriate  transfer 
to  a  medical  facility  other  than  the  main 
hospital. 

Some  concern  had  been  expressed 
that  taking  the  time  needed  to  make 
such  contacts  might  inappropriately 
delay  the  appropriate  transfer  of 
emergency  patients  in  cases  in  which 
the  patient's  condition  was  deteriorating 
rapidly   in  response  to  this  concern,  we 
clarified  in  the  preamble  to  the  interim 
final  rule  with  comment  period 
published  on  .August  3.  2000  cited 
above  (65  FR  47670)  that  in  any  case  of 
the  kind  described  in  *5  4a9.24('i)(2)(ii). 
the  contact  with  emergency  personnel  at 
the  main  hospital  campus  should  be 
made  either  concurrently  with  or  after 
the  actions  needed  to  arrange  an 
appropriate  transfer,  if.  prior  to  transfer, 
contacting  the  main  hospital  campus 
would  significantlv  jeopardize  the 
individual's  life  or  health.  This  does  not 
relieve  the  off-campus  department  of  the 
responsibilitv  for  making  the  contact, 
but  (jnl\  clarifies  that  the  contact  may 
be  delayed  in  specific  cases  in  which 
doing  otherwise  would  endanger  a 
patient  subject  to  EMTALA  protection. 

We  proposed  to  amend 
§489,24(i)(2)(ii)  to  include  this 
clarifying  language.  We  received  two 


comments  on  this  proposal,  which  are 
summarized  below. 

Comment:  Two  commenters 
expressed  approval  of  the  change  and 
recommended  that  it  be  adopted  in  the 
final  rule.  However,  the  commenter 
recommended  that  we  further  clarify  the 
rule  by  celling  out  the  circumstances 
under  which  personnel  at  off-campus 
locations  would  be  expected  to  call  EMS 
before  seeking  guidance  from  the 
emergency  department  staff  at  the  main 
campus  delay. 

Response:  As  noted  above,  we  plan  to 
reconsider  the  general  issue  of  the 
appropriateness  of  applying  EMTALA  to 
off-camiJus  hospital  locations.  We  will 
consider  the  commenter's  specific 
suggestion  in  the  course  of  that  more 
general  review.  Therefore,  we  have  not 
made  any  change  in  the  final  rule  based 
on  this  comment. 

Comment:  One  commenter  expressed 
approval  of  the  proposed  clarification  at 
§  489.24(i)(2)(ii),  under  which  personnel 
in  off-campus  departments  that  are  not 
routinely  staffed  with  physicians.  RNs. 
or  LPNs,  may  delay  contacting  the  main 
hospital's  emergency  department 
according  to  protocols  if,  prior  to 
transfer,  contacting  the  main  hospital 
campus  would  significantly  jeopardize 
the  individual's  life  or  health.  However, 
the  commenter  pointed  out  that  the 
introductory  paragraph  of  §489.24(i)(2) 
applies  the  protocol  requirement  to  all 
off-campus  departments  (whether  or  not 
staffed  by  physicians  and  nurses). 
Therefore,  the  commenter  suggested  that 
we  move  this  provision  to  the 
introductory  paragraph  of  §489.24(i)(2), 
and  so  that  it  will  apply  to  all  off- 
campus  departments.  The  commenter 
believes  that  this  change  would  be 
consistent  with  the  policy  stated  by 
CMS  on  its  website  (CMS  EMTALA 
guidance,  7/20/01,  Q/A  ##7  and  13-16). 

Response:  We  agree  that  it  would  be 
appropriate,  and  consistent  with  our 
policy  Id  this  area,  to  apply  this 
provision  concerning  the  delay  of 
contact  in  certain  situations  to  all  off- 
campus  departments.  As  the  commeter 
suggested,  we  are  amending 
§  489.24(i)(2)  to  include  the  clarif>'ing 
language  that  had  been  proposed  at 
§489.24(i)(2)(ii). 

8.  Other  Changes 

In  addition  to  the  changes  cited 
previously,  we  proposed  to  make  the 
foUowiog  conforming  and  clarifying 
changes: 

•  Correcting  date  references  in 
§§413.65(i)(l)(i)and  (i)(2),  in  order  to 
take  into  account  the  effective  date  of 
the  current  regulations. 

•  Substituting  "CMS"  for  "HCFA" 
throughout  the  revised  sections  of  part 


4 1 3 ,  to  reflect  the  renami ng  of  the 
Health  Care  Financing  Administration 
(HCFA)  as  the  Centers  for  Medicare  & 
Medicaid  Services  (CMS). 

We  received  no  comments  on  these 
proposals  and  are  adopting  them 
without  change. 

F.  Comments  on  Other  Issues 

We  also  received  a  number  of 
comments  recommending  various 
changes  in  the  provider-based 
regulations  that  were  not  in  our  August 
24.  proposed  rule  and  cannot  logically 
be  inf(^rred  from  those  proposals.  While 
we  read  these  comments  with  interest, 
we  have  not  made  any  changes  in  the 
final  rule  based  on  them. 

XI,  Summary  of  the  Final  Rule 

This  final  rule  revises  the  Medicare 
hospital  outpatient  prospective  payment 
system  to  implement  applicable 
statutory  requirements,  including 
relevant  provisions  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000,  and  changes  arising  from  our 
continuing  experience  with  this  system. 
In  addition,  it  describes  changes  to  the 
amounts  and  factors  used  to  determine 
thie  payment  rates  for  Medicare  hospital 
outpatient  ser\ices  paid  under  the 
prospective  payment  system.  This  final 
rule  also  announces  a  uniform  reduction 
of  68.9  percent  to  be  applied  to  each  of 
the  transitional  pass-through  payments. 

This  final  rule  finalizes  a  number  of 
policies  discussed  in  the  August  24. 
2001  proposed  rule  as  follows: 

•  \Ve  are  implementing  BIPA 
provisions  that  affect  the  OPPS  in  2002, 
including  the  following: 

-t-  The  national  coinsurance  rate  for 
OPPS  services  is  limited  to  55  percent 
of  the  APC  payment  rate  established  for 
a  procedure  or  service. 

-*-  Children  s  hospitals  receive  the 
same  hold-harmless  protection  accorded 
to  cancer  hospitals  under  BBRA. 

+  Special  pavment  provisions  for 
certain  services,  including  screening  for 
glaucoma,  payment  for  contrast  agents, 
and  new  technology  diagnostic 
mammography. 

•  We  adjust  payments  to  hospitals  for 
geographic  wage  differences,  as  required 
by  the  statute,  using  the  FY  2002 
hospital  inpatient  PPS  wage  index.  We 
have  recalibrated  the  APC  weights,  also 
as  required  by  the  statute,  using  median 
costs  drawn  from  claims  data  for 
hospital  services  furnished  on  or  after 
July  1 .  1999  through  lune  30.  2000. 

•  The  methodology  that  we  followed 
to  calculate  the  final  APC  relative 
weights  for  CY  2002  is  similar  to  the 
proposed  methodologv  except  that  we 
have  incorporated  pass-through  device 
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costs  in  device-related  procedures. 
Specifically,  we  have  incorporated  75 
percent  of  the  estimated  cost  for  pass- 
through  devices  into  the  base  APC  costs. 

•  We  have  revised  and  updated  the 
APC  groups  in  accordance  with  several 
factors.  These  changes  would  affect 
more  than  half  of  the  approximatelv  340 
existing  .^PC  groups. 

•  As  a  result  of  consultations  with  the 
advisory  panel  on  APC  groups,  we  have 
reviewed  and  are  accepting  a  number  of 
the  Panel's  recommendations.  In  some 
cases,  we  have  made  additional  changes 
to  the  APCs  based  on  the  use  of  new 
data  and  application  of  the  2  times  rule. 

•  We  have  received  recommendations 
from  commenters  and  interested  parties 
to  establish  separate  APCs  for 
observation  services.  As  proposed,  we 
are  creating  a  new  APC  to  make  separate 
payment  for  observation  services  for 
patients  with  chest  pain,  asthma,  and 
congestive  heart  failure,  when  certain 
clinical  criteria  are  met.  We  have  made 
some  minor  changes  based  on  public 
comment. 

•  Based  on  public  comment,  we  made 
several  modifications  to  our  proposed 
coding  scheme  for  stereotactic 
radiosurgery. 

•  We  nave  revised  the  criteria  for  the 
new  technology  APC  groups  that  we 
created  to  allow  payment  at  an 
appropriate  level  for  new  technologies 
that  do  not  meet  the  statutory- 
requirements  for  pass-through 
payments.  These  changes  are  intended 
to  allow  us  to  reser\'e  these  special  new- 
technology  APC  groups  for  services  that 
are  a  new.  'complete  "  procedure  and 
not  just  modifications  of  existing 
technologies. 

•  We  are  changing  the  aggregate 
method  currently  used  for  calculating 
outlier  payments  and  will  begin 
determining  outliers  on  an  .\PC-by-APC 
basis  rather  than  the  entire  bill.  To  do 
this,  we  allocate  packaged  items  on  a 
bill  to  APCs  based  on  their  relative 
weight 

•  We  are  excluding  from  the  OPPS 
the  Part  B-only  services  furnished  to 
inpatients  of  hospitals  that  do  no  other 
billing  for  hospital  outpatient  services 
under  Part  B.  This  is  in  response  to 
complaints  we  received  from  State 
psychiatric  hospitals  that  did  not  have 
outpatient  departments  and.  therefore, 
bill  under  OPPS  only  for  inpatients. 
This  policy  would  exempt  them  from 
having  to  make  costly  revisions  to  their 
billing  systems. 

•  We  are  excluding  from  the  OPPS 
hospitals  that  are  located  outside  the  50 
States  or  the  District  of  Columbia  or 
Puerto  Rico,  that  is.  hospitals  in  Guam. 
Saipan.  American  Samoa,  and  the 
Virgin  Islands.  This  policy  is  consistent 


with  their  current  exclusion  from  the 
inpatient  PPS  and  will  also  save  these 
hospitals  from  billing  system  revisions. 

•  We  will  continue  to  use  a  list  of 
certain  procedures  that  are  designated 
as  inpatient  procedures  and  therefore 
are  not  paid  by  Medicare  under  the 
OPPS.  Based  on  comments,  we  have 
made  minor  changes  to  this  list. 

•  We  are  revising  the  regulations 
affecting  provider-based  entities  to 
implement  technical  BIPA  provisions 
on  grandfathering,  temporary.'  treatment 
as  provider-based,  and  certain 
geographic  location  criteria:  and  to 
clarify  requirements  for  adequate  cost 
data  and  cost  finding,  certain  reporting 
requirements,  requirements  regarding 
notice  to  beneficiaries  of  coinsurance 
liability,  and  clarification  of  anti-patient 
dumping  rules  (EMTALA  obligations)  in 
off-campus  departments. 

•  In  response  to  public  comments 
regarding  provider-based  issues,  we  are 
moving  the  provision  concerning  the 
delay  of  contact  in  certain  situations  to 
the  introductory'  paragraph  of 

§  489.24(i)(2)  so  that  it  will  apply  to  all 
off-campus  departments. 

•  In  addition,  we  are  making  editorial 
and  technical  revisions  to  our 
regulations.  We  made  minor  editorial 
changes  in  paragraphs  (b)(2).  (b)(4). 
(b)(5).  (c).  (d)(7)(iv).  and  (g)(7)  of 
§413.65.  In  §413.65(i){2).  we  modified 
the  presentation  of  our  language  to  more 
clearly  present  our  policy. 

XII,  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995.  we  are  required  to  provide  30- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  .Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  bv  OMB.  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrving 
out  the  proper  functions  of  our  agency 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
rollertion  techniques 

Sections  413  65  and  419.42  of  this 
final  rule  contain  information  collection 
requirements  that  are  subject  to  review 
b\  OMB  under  the  Paperwork 
Reduction  Act  of  1995.  However, 


§§413.65  and  419.42  have  been 
approved  by  OMB  under  approval 
number  0938-0798.  with  a  current 
expiration  date  of  August  31,  2003  and 
OMB  approval  number  0938-0802,  with 
a  current  expiration  date  of  December 
31.  2001. 

Process  and  Information  Required  To 
Apply  for  Transitional  Pass-through 
Payment  for  Eligible  Drugs  and 
Biological  Agents.  Including 
Radiopharmaceuticals,  Under  the 
Hospital  Outpatient  Prospective 
Payment  System 

The  application  itself  for  Transitional 
Pass-Through  Payment  for  Eligible 
Drugs  and  Biological  Agents.  Including 
Radiopharmaceuticals,  may  be  found  at 
<wwvi\hcfa.go\~>.  Transitional  pass- 
through  categories  are  for  devices  only; 
they  do  not  apply  to  drugs  or 
biologicals.  The  regulations  governing 
transitional  pass-through  pa>Tnents  for 
eligible  drugs  and  biologicals  remain 
unchanged.  The  process  to  apply  for 
transitional  pass-through  payment  for 
eligible  drugs  and  biological  agents, 
including  radiopharmaceuticals,  can  be 
found  in  the  April  7.  2000  Federal 
Register  (65  FR  18481)  and  on  the  CMS 
web  site  at  /ittp://wu'w./ic/'a.gov/ 
medleam/appdead.htm.  If  we  revise  the 
application  instructions  in  anv  vvav.  we 
will  post  the  revisions  on  our  web  site 
and  submit  the  changes  for  the  Office  of 
Management  and  Budget  (OMB)  review 
under  the  Paperwork  Reduction  Act. 
The  application  process  for  new- 
categories  can  be  found  on  the  CMS  web 
site  at  http://www.hcfa.gOv//medicare/ 
newcatappl030f.rtf. 

We  estimate  that  approximately  100 
entities  will  file  an  application  yearly. 
We  believe  it  will  take  each  of  these 
entities  around  16  hours  to  gather  the 
necessary-  information  and  fill  out  the 
application 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirement 
described  above.  The  requirement  is  not 
effective  until  it  has  been  approved  by 
OMB. 

XIV.  Regulator)  Impact  .\nalysis 

A  General 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993; 
Regulatory  Planning  and  Review)  and 
the  Regulator^-  Flexibility  .'^ct  (RFA) 
(September  19.  1980:  Public  Law  96- 
354)  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory-  alternatives  and, 
if  regulation  is  necessary-,  to  select 
regulatory-  approaches  that  maximize 
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net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analvsis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  (SlOO  million  or  more 
annually). 

The  provisions  of  this  final  rule  do 
not  result  in  impacts  that  exceed  SlOO 
niillion  per  year.  The  effects  of  the 
changes  in  this  rule  are  redistributional 
and  do  not  result  in  additional 
expenditures.  The  impacts  discussed 
belnu  reflect  the  effects  of  the  final  rule 
published  on  November  2.  2001. 
Therefore,  this  final  rule  is  not  an 
economically  significant  rule  under 
Executive  Order  12866,  nor  a  major  rule 
under  .5  U.S.C.  804(2). 

We  note,  however,  that  on  November 
2,  2001.  we  published  a  final  rule  that 
announced  the  updated  conversion 
factor  for  payments  under  the  OPPS  (66 
PR  558.57)  As  discussed  in  more  detail 
in  that  document,  we  estimated  that  the 
total  impact  of  the  changes  for  CY  2002 
payments  compared  to  CY  2001 
fjdynients  as  set  forth  in  the  November 
2  rule  would  be  approximately  a  S450 
million  increase  (66  FR  55864). 
The  RFA  requires  agencies  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
Mibstantial  number  of  small  entities.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
iirgtmizations  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  small  entities,  either 
h\  nonprofit  status  or  by  having 
revenues  of  S5  to  S25  million  or  less 
annually  (see  65  FR  69432).  For 
purposes  of  the  RFA.  all  providers  of 
hospital  outpatient  services  are 
considered  small  entities.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  >mall  entity. 

In  addition,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analvsis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RF.-\  With  the  exception  of  hospitals 
lo(;ate()  in  certain  New  England 
counties,  for  purposes  of  section  1102(b) 
of  the  Act.  we  define  a  small  rural 
hospital  as  a  hospital  that  is  located 
outside  of  a  Metropolitan  Statistical 
.•\rea  (MSA)  and  has  fewer  than  100 
beds,  or  New-  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.L.  98-21) 
designated  hospitals  in  certain  New- 
England  counties  as  belonging  to  the 
adjacent  NECMA  Thus,  for  purposes  of 


the  OPPS.  we  classify  these  hospitals  as 
urban  hospitals. 

It  is  clear  that  the  changes  in  this  final 
rule  affect  both  a  substantial  number  of 
rural  hospitals  as  well  as  other  classes 
of  hospitals,  and  the  effects  on  some 
may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  final  rule,  constitutes  a 
regulatory'  impact  analysis. 

Section  202  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (Pub.  L.  104-4)  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SI  10  million.  This 
final  rule  does  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  publishes  a  proposed 
rule  (and  subsequent  final  rule)  that 
imposes  substantial  direct  costs  on  State 
and  local  governments,  preempts  State 
law,  or  otherwise  has  Federalism 
implications.  We  have  examined  this 
final  rule  in  accordance  with  Executive 
Order  13132,  Federalism,  and  have 
determined  that  it  will  not  have  any 
negative  impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local  or  tribal 
governments. 

B.  Changes  in  This  Final  Rule 

In  this  final  rule,  we  are  making 
several  changes  to  the  OPPS  that  are 
required  by  the  statute.  We  are  required 
under  section  1833(t)t9)(A)  of  the  Act  to 
revise,  not  less  often  than  annually,  the 
wage  index  and  other  adjustments  used 
to  determine  the  APC  payment  rates.  In 
addition,  we  must  review  the  clinical 
integrity  of  payment  groups  and  the 
relative  weights  at  least  annually. 
Accordingly,  in  this  final  rule,  we  are 
updating  the  wage  index  adjustment  for 
hospital  outpatient  services  furnished 
beginning  January  1.  2002.  We  are  also 
revising  the  relative  APC  payment 
weights  based  on  claims  data  from  Julv 
1,  1999  through  June  30.  2000.  Finally, 
we  are  beginning  to  calculate  outlier 
payments  on  an  APC-specific  basis 
rather  than  the  current  method  of 
calculating  outlier  payments  for  each 
claim.  In  addition,  as  an  administrative 
action,  we  have  incorporated  75  percent 
of  the  estimated  cost  of  the  pass-through 
devices  into  the  base  APC  rates. 

As  described  in  the  preamble,  budget 
neutrality  adjustments  are  made  to  the 
weights  to  assure  that  the  revisions  in 
the  wage  index,  APC  groups,  and 
relative  weights  do  not  affect  aggregate 
payments.  In  addition,  the  parameters 
for  outlier  payments  have  been  modified 


so  that  outlier  payments  for  2002  are 
projected  to  equal  the  established  policy 
target  of  2.0  percent  of  total  payments. 
Because  we  are  not  revising  the  target 
percentage,  there  is  no  estimated 
aggregate  impact  from  modifx'ing  the 
method  of  determining  outlier 
payments. 

The  impact  of  the  wage  index.  APC 
reclassification  and  recalibration,  and 
outlier  changes  do  vary  somewhat  by 
hospital  group.  Estimates  of  these 
impacts  are  displayed  on  Table  6. 

We  received  no  specific  comments  on 
the  impact  analysis.  However,  in 
commenting  on  certain  proposed 
policies,  commenters  sometimes 
referred  to  the  impact  of  a  policy  on 
hospitals  or  a  specific  group  of 
hospitals.  We  have  addressed  these 
comments  elsewhere  in  the  preamble  to 
this  final  rule.  The  following  is  a 
discussion  of  how  the  final  policies  set 
forth  in  this  rule  affect  hospitals  and 
beneficiaries.  As  an  informational 
matter,  the  impact  of  changes  set  forth 
in  Table  6  include  the  impact  of  the 
update  to  the  conversion  factor,  which 
was  implemented  in  the  November  2 
final  rule. 

C.  Limitations  of  Our  Analysis 

The  distributional  impacts  represent 
the  projected  effects  of  the  policy 
changes  as  well  as  statutory  changes 
effective  for  2002,  on  various  hospital 
groups.  We  estimate  the  effects  of 
individual  policy  changes  by  estimating 
payments  per  service  while  holding  all 
other  payment  policies  constant.  We  use 
the  best  data  available  but  do  not 
attempt  to  predict  behavioral  responses 
to  our  policy  changes.  In  addition,  we 
do  not  make  adjustments  for  future 
changes  in  variables  such  as  service 
volume,  service  mix.  or  number  of 
encounters.  Finally,  we  do  not  model 
the  impact  of  the  transitional  corridor 
payments,  which  protect  hospitals  from 
losses  in  2002  compared  to  their  1996 
payments.  We  are  unable  to  model  this 
impact  because  we  do  not  yet  have  filed 
cost  reports  from  hospitals  for  the 
services  furnished  under  the  PPS.  The 
raw-  cost  report  data  are  generally  not 
available  until  at  least  7  months  after 
the  end  of  the  cost  reporting  period. 

D.  Estimated  Impacts  of  This  Final  Rule 
on  Hospital  Payments 

Column  5  in  Table  6  represents  the 
full  impact  on  each  hospital  group  of  all 
the  changes  for  2002.  Columns  2 
through  4  in  the  table  reflect  the 
independent  effects  of  the  change  in  the 
wage  index,  the  APC  reclassification 
and  recalibration  changes  (including  the 
incorporation  of  pass-through  device 
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costs),  and  the  change  in  outlier 
method,  respectively. 

In  general,  the  wage  index  changes 
favor  rural  hospitals,  particularly  the 
largest  in  bed  size  and  volume,  the  onlv 
rural  hospitals  that  would  experience  a 
negative  impact  due  to  wage  index 
changes  are  those  in  the  Pacific  Region, 
a  decrease  of  0.1  percent.  Conversely, 
the  urban  hospitals  are  generally 
negatively  affected  by  these  changes, 
with  the  largest  effect  on  those  with  500 
or  more  beds  (a  0.5  percent  decrease) 
and  those  in  the  Middle  Atlantic  (a  0.5 
percent  decrease]  and  West  South 
Central  (a  0.9  percent  decrease)  Regions. 

We  estimate  that  the  APC 
reclassification  and  recalibration 
changes  have  generally  an  opposite 
impact  from  the  wage  index,  causing 
increases  in  payments  for  all  urban 
hospitals  except  those  with  fewer  than 
200  beds  and  volumes  of  fewer  than 
21.000  services  per  year  and  those 
located  in  the  New  England  (a  0.6 
percent  decrease).  Middle  Atlantic  (a  0.8 
percent  decrease),  and  Puerto  Rico  (an 
8.1  percent  decrease)  Regions. 

The  incorporation  of  75  percent  of  the 
estimated  costs  of  pass-through  devices 
into  the  base  APC  rates  has  a  relatively 
large  negative  effect  on  rural  hospitals. 
In  the  proposed  rule,  the  estimated 
impact  of  the  APC  reclassification  and 
recalibration  changes  on  rural  hospitals 
was  a  1.5  percent  decrease  in  payments. 
With  the  incorporation  of  the  device 
costs,  the  impact  is  now-  estimated  to  be 
a  3.8  percent  decrease.  This  impact  does 
not  include  the  effects  of  any  additional 
transitional  corridor  payments  to  rural 
hospitals.  The  negative  effect  is 
particularly  pronounced  for  rural 
hospitals  with  fewer  than  100  beds  (a 
decrease  of  5.6  percent  for  hospitals 
with  fewer  than  50  beds  and  a  4.9 
percent  decrease  for  hospitals  with  50- 
99  beds).  This  impact  is  due  to  the  large 
increase  in  payment  rates  for  device- 
related  APCs  and  the  corresponding 
decrease  in  nondevice-related  APCs.  as 
discussed  in  more  detail  above  in 
section  II. C.  of  this  preamble.  The 
decrease  in  the  payment  rates  for  clinic 
visits  and  diagnostic  and  preventive 
ser\'ices  affect  rural  hospitals 
disproportionately  because  they  perform 
far  more  of  these  services  as  compared 
to  the  device-related  APCs  for  which 
payment  rates  have  increased.  These 
impact  estimates  do  not  reflect  the 
effects  of  the  hold  harmless  transitional 
corridor  payments  in  2002  for  the 
,  smallest  rural  hospitals. 

We  also  note  that  it  is  not  the  large 
academic  medical  centers  that  are  most 
positively  affected  by  the  incorporation 
of  pass-tbrough  device  costs.  While  the 
group  of  hospitals  that  receives  the 


largest  increase  in  payments  is  hospitals 
with  500  or  more  beds  (a  3.4  percent 
increase),  minor  teaching  hospitals  will 
receive  an  increase  of  only  2.0  percent 
and  major  teaching  hospitals,  an 
increase  of  0,5  percent. 

Although  teaching  hospitals  perform 
many  device-related  procedures,  they 
also  provide  a  very-  large  number  of 
clinic  and  emergency  room  visits,  both 
of  which  will  experience  a  projected 
decrease  in  payment  rates  of 
approximately  8  percent.  In  fact, 
teaching  hospitals  that  do  not  also 
receive  disproportionate  share  pavments 
will  experience  a  projected  decrease  of 
2.1  percent.  The  largest  negative  impact 
for  urban  hospitals  is  for  those  with  no 
teaching  adjustment  that  also  do  not 
serve  a  disproportionate  share  of  low- 
income  patients.  Even  though  this  is  a 
relatively  small  group  of  hospitals,  their 
payments  are  projected  to  decrease  by 
15.5  percent. 

The  change  in  outlier  policy  to  an 
APC-specific  payment  has  a  slight 
negative  effect  on  rural  hospitals  as  a 
group  (a  0.1  percent  decrease),  no  effect 
on  urban  hospitals  as  a  group,  and  slight 
negative  effects  on  all  small  hospitals 
(fewer  than  100  beds)  as  well  as  those 
with  lower  volumes  of  services.  For 
urban  hospitals,  other  than  a  projected 
increase  in  payments  of  0.3  percent  for 
hospitals  in  the  Middle  Atlantic  Region, 
no  geographic  group  of  hospitals  is 
affected  by  more  than  0.1  percent.  For 
rural  hospitals,  the  Middle  Atlantic 
Region  will  also  experience  a  positive 
impact,  a  0.2  percent  increase.  For  the 
rest  of  the  regions,  rural  hospitals  will 
experience  no  more  than  a  0.2  percent 
decrease,  except  for  hospitals  in  the 
Pacific  Region,  where  there  is  no 
impact. 

The  overall  projected  increase  in 
payments  for  urban  hospitals  (3.0 
percent)  is  greater  than  the  average 
increase  for  all  hospitals  (2.3  percent). 
However,  due  to  the  large  decrease  in 
payments  attributable  to  the  APC 
changes,  rural  hospitals  will  experience 
an  average  decrease  in  payments  of  0.7 
percent.  While  rural  hospitals  gain  1.0 
percent  from  the  wage  index  change, 
they  lose  a  combined  3.9  percent  from 
the  APC  changes  (-3.8  percent)  and  the 
change  in  method  of  determining  outlier 
payments  (a  slight  decrease  of  0.1 
percent).  These  impacts  do  not  include 
the  effects  of  any  additional  transitional 
corridor  payments  to  rural  hospitals. 
Rural  hospitals  with  100  or  more  beds 
will  experience  an  overall  increase  in 
payments,  however,  those  with  fewer 
than  100  beds  are  projected  to  receive 
large  decreases  in  payments  (-3.5 
percent  for  hospitals  with  fewer  than  50 
beds  and  -2.4  percent  for  those  with  50 


to  99  beds).  We  note  that  these  smallest 
rural  hospitals  will  be  protected  by  the 
hold  harmless  transitional  corridor 
payments  for  2002.  That  is.  their 
Medicare  payment  margin  for  services 
furnished  under  the  OPPS  cannot  be 
less  than  their  margin  for  the  serv'ices  in 
1996. 

In  both  urban  and  rural  areas, 
hospitals  that  provide  a  higher  volume 
of  outpatient  services  are  projected  to 
receive  a  larger  increase  in  pavments 
than  lower  volume  hospitals.  In  rural 
areas,  hospitals  with  volumes  of  fewer 
than  5,000  services  are  projected  to 
experience  a  relatively  large  decline  in 
payments  (-3.6  percent).  The  less 
favorableimpact  for  the  low  volume 
hospitals  is  attributable  to  the  APC 
changes  and  the  change  in  outlier 
method.  For  example,  rural  hospitals 
providing  fewer  than  5000  ser\'ices  are 
projected  to  lose  a  combined  6  percent 
due  to  these  changes. 

Urban  hospitals  in  all  regior=  except 
Puerto  Rico  (with  a  decrease  of  5.1 
percent)  receive  an  increase  on  overall 
payments.  The  lowest  increase  is  in  the 
Middle  Atlantic  Region,  where  hospitals 
are  projected  to  receive  a  1.2  percent 
increase  in  payments.  Except  for 
increases  for  hospitals  in  the  South 
Atlantic  (0.3  percent)  and  West  South 
Central  (0.5)  Regions  and  no  change  in 
the  Mountain  Region,  rural  hospitals 
experience  an  overall  loss  in  payments. 
Again,  this  is  due  to  the  decrease  in 
payments  as  a  result  of  the  APC 
changes. 

Major  teaching  hospitals  are  projected 
to  experience  a  smaller  increase  in 
overall  payments  (2.4  percent)  than  do 
hospitals  with  the  less  intensive 
teaching  programs  due  to  the  negative 
impacts  of  the  wage  index  (-0.4 
percent),  a  relatively  small  increase  due 
to  the  APC  recalibration  (0.5  percent), 
and  outlier  changes  (-0.2  percent). 
Among  hospitals  with  varying  shares  of 
low-income  patients,  those  with  a  DSH 
patient  percentage  of  zero  experience  a 
large  decrease  in  payments  because  of 
the  APC  changes  (-7.6  percent)  and  the 
outlier  changes  (-0.3  percent).  For 
hospitals  with  a  greater  than  0  percent 
of  low-income  patients,  the  impact  on 
all  hospitals  is  positive,  with  the  lowest 
increase  of  0.3  percent  attributable  to 
hospitals  w  ith  the  highest  share. 

E.  Estimated  Impacts  of  This  Final  Rule 
on  Benefictan-  Copayments 

In  general,  the  increase  in  the  APC 
rates  for  procedures  that  use  pass- 
through  devices  results  in  increased 
copayments  for  beneficiaries  who 
receive  those  procedures.  Many  of  the 
device-related  APC  rates  (approximately 
50  APCs)  have  increased  bv  over  100 
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pen  tMit  and  a  small  number  b\  over  750 
pen  I'nt    Indcr  th*'  statute,  the 
copa\  n;ent  amount  for  an  .\PC  cannot 
be  less  than  20  percent  uf  the  pavment 
rate.  Therefore,  beneficiane.-^  will 
experient  e  an  increase  in  copayments 
for  most  of  the  (ie\'ice-related  APCs. 
This  increase  is  countered  by  small 
decreases  in  the  copayments  for  some 
other  APCs.  particularh'  clinic  and 
emergent  \  room  \isits. 

One  important  thing  to  note  is  that 
beneficiaries  receive  far  more  clinic  and 
emergency  visits  in  a  year  than  they  do 
devi(-e-related  procedures.  For  example. 
m  the  1999-2000  claims  data  base,  there 
are  almost  "  niiilion  low -level  clinic 


visits,  over  3  million  mid-level  clinic 
visits,  and  almost  2  million  high-level 
clinic  visits.  However,  for  APC  0084. 
Level  I  Electrophysiologic  Evaluation 
(the  device-related  APC  with  the  largest 
increase),  there  were  only  about  7,000 
procedures  performed.  Thus,  the 
number  of  services  received  by 
beneficiaries  with  small  decreases  in 
copayments  far  outweighs  the  number 
of  services  for  which  they  will  incur 
some  incremental  costs. 

In  addition,  we  note  that  section 
1833(t){8)(C){i)  of  the  Act  places  a  limit 
on  the  copayment  amount  for  any 
procedure:  that  is,  the  copayment  may 
not  be  iBore  than  the  applicable 


inpatient  hospital  deductible  for  the 
year  in  which  the  procedure  is 
performed.  For  CY  2002,  the  inpatient 
deductible  is  S812.  We  further  note  that 
the  complete  incorporation  of  the  costs 
of  the  current  pass-through  devices  into 
the  base  APCs  must  be  done  in  CY  2003. 
Therefore,  any  increase  in  copavments 
that  occur  in  2002  are  a  transition  to 
increases  that  must,  by  statute,  occur  in 
2003.  Finally,  as  discussed  in  section 
I\'.  C  above,  we  have  minimized  the 
effects  of  changes  in  .APC  groupings  on 
beneficiary  coinsurance  and 
copayments. 


Table  6.— Impact  of  Changes  fop  CY  2002  Hospital  Outpatient  Prospective  Payment  System 

[Percent  change  m  total  payment  to  hospitals  (program  and  beneficiary);  does  not  Include  the  effects  of  additional  transitional  corridors 

payments) 


Numl)er  of 
hosps ' 

(1) 

New  wage 

index  ■■ 

(2) 

APCWGTS/ 

75%  fold 

in  3 

(3) 

New  outlier 
policy  ' 

(4) 

All  CY2002 
changes ' 

(5) 

AH  Hospitals             ,. 

5.084 
4.671 

2,550' 
1,459 
1.091 
2,121 

646 
908 
490 
363 
143 

1.278 

508 

196 

73 
66 

307 

445 

570 
739 
489 

945 

602 

332 

198 

44 

135 

379 
386 
441 
154 
181 
321 
128 
386 
39 

52 

74 

270 
279 

250 

00 

00 
-0  2 
-0  4 

00 
1  0 

01 

-0  2 

-0  2 
-0  2 
-0  5 

02 
04 

1  5 
1  5 
23 

■0  4 
■0  3 
-0  3 
■03 
-0  2 

03 
02 
07 
1.4 
23 

06 
-0  5 
■0  1 
-0  4 

1  2 
-0  4 
-0  9 
-01 
-0  4 

1.0 

00 
0.5 
1.4 
1.1 
1.3 

00  ' 
00 

1  0 
08 
1,3 

-38 

-32 
■12 
08 
2.9 
34 

-56 
-4.9 
-3.0 
-1.6 
-1.7 

07 

-2.4 

-09 

1.0 

1.8 

-5.6 
-5.7 
-3.9 

-25 
-2.2 

-06 
■0  8 
2.8 
0.1 
2.1 
1.5 
2.1 
2.4 
1.6 
-8.1 

-4.1 
-49 
-32 
-4.6 
1                  -3.8 

0.0 
0.0 
0.0 
0.1 

0.0 
-0.1 

-0.1 
0.0 
0.0 
0.0 
0.1 

-02 
-01 
-0  1 
-0.1 
0.0 

-0.2 
0.0 
0.0 
0.0 
0.0 

-0.4 
-0.2 
-0.1 
0.0 
0.0 

0.0 
0.3 
0.0 
0.0 

-0.1 
0.0 

-0.1 
0.0 

-0.1 

-0.1 

-0.1 

0.2 

-0.1 

1                -0.1 

!            -0.1 

2.3 

Non-Tefra  Hospitais       

2.3 

Urban  Hosps                

3.0 

Large  Urban  (QT  ^  Mill.) 

2.7 

Other  Urban  (LE  1  Mill.)  

3.5 

Rural  Hosps                   

-0.7 

Beds  lUrbani 

0-99  Beds     

-1.2 

100-199  Beds      

0.9 

200-299  Beds      

2.8 

300-499  Beds 

5.0 

500  *  Beds          

5.3 

Beds  (Rurali 

0-49  Beds    , 

-3.5 

50-99  Beds   

-2.4 

100-149  Beds       

0.6 

150-199  Beds      

20 

200  -  Beds  

2.8 

Volume  (Urbani 

LT  5  000                  

2.3 

5  000-10  999        

•0.5 

1  1  000-20  999 

1.1 

21  000-42  999    

3.0 

GT  42  999             

4.0 

Volume  (Rural) 

LT  5  000        

-3.6 

5  000-10  999       

-3.5 

1 1  000-20  999    

^^2 

21  000-42  999     

1.1 

GT  42  999 

2.3 

Region  i Urbani 

New  England        

22 

Middle  Atlantic    

1.2 

South  Atlantic    '. 

5.0 

East  Nodh  Cent  

1  9 

East  South  Cent  

5.5 

West  North  Cent  

3.3 

West  South  Cent  

34 

Mountain      

4.5 

Pacific          •. 

3.5 

Puerto  Rico  

-51 

Region  (Rural) 

New  England       

-2  1 

Middle  Atlantic    

-2.0 

South  Atlantic     

03 

East  Nodh  Cent  

-1  5 

East  South  Cent  

-04 
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TABLE  6.— Impact  of  Changes  for  CY  2002  Hospital  Outpatien'  Prospective  Payment  S>S'em— Continued 

[Percent  change  m  total  payment  to  hosp^ta^s  iprog-am  ana  beneticiarv '   does  -ct   ^c'.^oe  '--e  etiecs  -•  aao  tona:  transitional  comdors 

payments; 


West  North  Cent  

West  South  Cent  

Mountain  

Pacific   

Puerto  Rico  

Teaching  Status: 

Non-Teaching  

Minor       

Major      

DSH  Patient  Percent 

0  

GT  0-0  10     

0  10-0  16 

0  16-0  23     

0  23-0  35  

GE  0  35   

Urban  IME  DSH 

IME  &  DSH   

IME  No  DSH  

No  IME'DSH   

No  IME'No  DSH    

Rural  Hosp   Types 

No  Special  Status  

RRC    

SCH'Each  

MDH        

SCH  and  RRC    

Type  of  Ownership 

Voluntary  

Propnetary  

Government  

Specialty  Hospitals: 

Eye  and  Ear  

Trauma  

Cancer  

Tetra  Hospitals  (Not  Included  on  Other  Unes): 

Rehab  

Psych  

LTC  

Children    


Numtjer  of 
hosps' 

(1) 


New  wage 
Index  ^ 


(2) 


506 
328 

2"^  5 

142 
5 

3,576 

803 
291 


1  000 

3 

1,531 

16 

794 

172 

666 

329 

71 

2.774 

757 

1.140 

12 

151 

10 

169 

^03 
99 
42 


1.2 
1.5 
1.3 
-0  8 
45 

0.2 
0,0 
-0.4 


APC/WGTS/ 

75%  fold 

in  3 

(3) 


32 

0.7 

1.261 

0.0 

1035 

0.1 

869 

-0.1 

"86 

0.1 

688 

-0.2 

-0,3 
0.0 

-0,2 
0,8 

0.2 

2  1 
0,4 
0,2 
2.0 

00 
0.0 
0,3 

08 
-0.1 
-1.3 

0.3 
-0.7 
-0.7 

-06 


-3.9 
-3.0 
-3.2 
-28 
-6,8 

-1.4 
2.0 
0.5 

-7.6 
0.2 

-0.1 
0.6 
0.3 

-1.6 

1.8 
-2.1 
-0.1 

-15,5 

■4  8 
-2.0 
-4.8 
-6.2 
-2.1 

0,2 
1,0 

-1.7 

■4  8 

1.5 

-0.4 

7.5 
-7.4 
-4.3 

-09 


New  outlier 
policy* 

(4)      . 


-0.2 
-0.1 
-0.2 
0.0 
-0.1 

0.0 
0.0 
0.0 

-13 
00 
0.1 
•0.0 
-0.1 
-0.1 

0.1 
-2.0 
0  0 
-0.3 

-0.1 
0.0 
-0.1 
■0.3 
-0.1 

0,0 
0.0 
■0.1 

0,0 
0.0 
0.4 


All  CY2002 
changes^ 

(5) 


-0  9 
0,5 
0.0 
-1.5 
-05 

09 
44 
24 

-6.4 
2.5 
24 
27 
26 
03 

38 
-23 

20 
-132 

-26 
23 
-2.4 
-4.2 
20 

24 

33 
06 

-18 
37 
07 


-0.3 

92 

-1.7 

-78 

-0.4 

-3.3 

-1.0 

-0.5 

Note:  For  CY  2002.  under  the  OPPS  transitional  corridor  policy  cancer  children  s  anc  rjra'  hospitals  wth  ^OO  or  fewer  beds  are  heW  harm- 
less compared  to  their  1996  payment  margin  for  these  services  Ai'  other  hospitais  are  protected  to  some  extent  when  tfieir  payment  margins  are 
less  than  they  were  m  1996  isee  §419  70fbii  These  additiona  payments  are  not  reflected  tjeiOA 

'Some  data  necessary-  to  ciassit-y  hospitals  by  category  were  m.ssmg  thus  the  tota  njmbe^  ot  hosptas  -  each  cateaon,'  ma.  --•  eoja  '--e 
national  total  "    ■ 

?This  column  shows  the  impact  of  updating  the  wage  mdex  used  to  calculate  payment  us^ng  the  t'oa  fy  2002  hosp'ta  npatei'  ^aoe  nae» 
after  geographic  reclassification  by  the  Medicare  Geographic  Classification  Review  Boa^d  ^ne  hospia  npatiAn-  tma  -j.e  to^  Fv  20'i2  wa^  p..^- 
Iished  in  the  Federal  Register  on  September  i    2001 

-This  column  shows  the  impact  of  recalibrating  the  APC  weights  based  o'-  the  1999-200C  nospta   cia^ms  aata 
some  HCPCs  to  APCs  as  well  as  the  incorporation  of  the  device  costs  discussed  m  this  rjie 

"This  column  shows  the  difference  in  calculating  outliers  on  ar-.  APC^specific  rather  than  bn  basis  ana  wt"-  the  *  na 

sThis  column  shows  changes  in  total  payment  f"rom  CY2001  to  CV  2002    It  incorporates  a"  o!  the  changes  retiecte 
addition,  it  shows  the  impact  of  the  CY  2002  payment  update   The  sum  o*  the  columns  ma>  be  di^erent  fror^  the 
here  due  to  rounding 


anc  0^ 


'■e  -eassignment  of 


es'^Qios 

■  ccu'^'Hs  ;    3   anc  4   In 
percentage  changes  sf^^An 


In  accordance  with  the  pro\-isions  of 
Executive  Order  12866.  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 


List  of  Subjects 

42  CFRPart  413 

Health  facilities.  Kidne\'  diseases. 
Medicare.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 


42  CFR  Pan  419 

Hospitals.  Medicare.  Reporting  and 
recordkeeping  requirements. 

4J  CFH  Pan  489 

.Heaith  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
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Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FACILITIES 

A.  Part  413  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authorit>".  Sees.  1102.  1812(d),  1814(b), 
181.T.  18.13(a),  (i).  and  (n).  1871.  1881.  1883, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C   1302,  1395f(b),  1395g,  13951.  13951(a). 
(i).  and  (n).  1395x(v),  1395hh.  1395rT,  1395tt. 
and  1395ww). 

Subpart  B — Accounting  Records  and 
Reports 

2.  In  <i  41 3.24.  the  heading  to 
paragraph  (d)  is  republished,  paragraph 
(d)(6)  is  revised,  and  a  new  paragraph 
fd)(7)  is  added,  to  read  as  follows: 

§  41 3.24    Adequate  cost  data  and  cost 

finding. 

•  *  *  *  * 

Id)  Cost  finding  methods.  *   *   * 
(6)  Provider-based  entities  and 
departments:  Preventing  duplication  of 
cost  In  some  situations,  the  main 
provider  in  a  provider-based  complex 
may  purchase  ser\'ices  for  a  provider- 
based  entity  or  for  a  department  of  the 
provider  through  a  contract  for  serv'ices 
(for  example,  a  management  contract), 
directly  assigning  the  costs  to  the 
provider-based  entity  or  department  and 
reporting  the  costs  directly  in  the  cost 
center  for  that  entity  or  department.  In 
any  situation  in  which  costs  are  directly 
assigned  to  a  cost  center,  there  is  a  risk 
of  excess  cost  in  that  cost  center 
resulting  from  the  directly  assigned 
costs  plus  a  share  of  overhead 
improperly  allocated  to  the  cost  center 
which  duplicates  the  directly  assigned 
c:fists  This  duplication  cnuld  result  in 
improper  Medicare  payment  to  the 
provider  Where  a  provider  has 
purchased  services  for  a  provider-based 
entity  or  for  a  provider  department,  like 
general  service  costs  of  the  provider  (for 
example,  like  costs  in  the  administrative 
and  general  cost  center)  must  be 
separately  identified  to  ensure  that  they 
are  not  improperly  allocated  to  the 
entity  or  the  department.  If  the  like  costs 
of  the  main  provider  cannot  be 
separately  identified,  the  costs  of  the 
services  purchased  through  a  contract 
must  be  reclassified  to  the  main 
provider  and  allocated  among  the  main 
providers  benefiting  cost  centers. 


Example:  A  provider-based  complex  is 
composed  of  a  hospital  and  a  hospital-based 
rural  health  clinic  (RHC).  The  hospital 
furnishes  the  entirety  of  its  own 
administrative  and  general  costs  internally. 
The  RHC,  however,  is  managed  by  an 
independent  contractor  through  a 
management  contract.  The  management 
contract  provides  a  full  array  of 
administrative  and  general  services,  with  the 
exception  of  patient  billing.  The  hospital 
directly  assigns  the  costs  of  the  RHC's 
management  contract  to  the  RHC  cost  center 
(for  example.  Form  HCFA  2552-96, 
Worksheet  A.  Line  71).  A  full  allocation  of 
the  hospital's  administrative  and  general 
costs  to  the  RHC  cost  center  would  duplicate 
most  of  the  RHC"s  administrative  and  general 
costs.  However,  an  allocation  of  the 
hospital's  cost  (included  in  hospital 
administrative  and  general  costs)  of  its 
patient  billing  function  to  the  RHC  would  be 
appropriate.  Therefore,  the  hospital  must 
include  the  costs  of  the  patient  billing 
function  In  a  separate  cost  center  to  be 
allocated  to  the  benefiting  cost  centers, 
including  the  RHC  cost  center.  The 
remaining  hospital  administrative  and 
general  ctists  would  be  allocated  to  all  cost 
centers,  excluding  the  RHC  cost  center.  If  the 
hospital  ip  unable  to  isolate  the  costs  of  the 
patient  billing  function,  the  costs  of  the 
RHC's  management  contract  must  be 
reclassified  to  the  hospital  administrative 
and  general  cost  center  to  be  allocated  among 
all  cost  centers,  as  appropriate. 

(7)  Costs  of  services  furnished  to  free- 
standing entities.  The  costs  that  a 
provider  incurs  to  furnish  services  to 
free-standing  entities  with  which  it  is 
associated  are  not  allowable  costs  of  that 
provider.  Any  costs  of  services 
furnished  to  a  free-standing  entity  must 
be  identified  and  eliminated  from  the 
allowable  costs  of  the  servicing 
provider,  to  prevent  Medicare  payment 
to  that  provider  for  those  costs.  This 
may  be  done  by  including  the  free- 
standing entity  on  the  cost  report  as  a 
nonreimbursable  cost  center  for  the 
purpose  of  allocating  overhead  costs  to 
that  entity.  If  this  method  would  not 
result  in  an  accurate  allocation  of  costs 
to  the  entity,  the  provider  must  develop 
detailed  work  papers  showing  how  the 
cost  of  services  furnished  by  the 
provider  to  the  entity  were  determined. 
These  costs  are  removed  from  the 
applicable  cost  centers  of  the  servicing 
provider 


Subpart  E — Payments  to  Providers 

3.  Section  413.65  is  amended  as 
follows: 

A.  Revising  paragraph  (a)(1). 

B.  Revising  tne  definition  of 
'Provider-based  entitv"  in  paragraph 

(a)(2). 

C.  Revising  paragraph  (b). 

D.  Revising  paragraph  (c). 


E.  Revising  the  introductory  text  to 
paragraph  (d). 

F.  Revising  paragraph  {d)(7). 

G.  Revising  paragraph  (g)(7). 

H.  Revising  the  introductory  text  to 
paragraph  (i)(l). 
I.  Revising  paragraph  (i)(l)(ii). 
J.  Revising  paragraph  (i)(2j. 
The  revisions  read  as  follows; 

§  41 3.65     Requirements  tor  a  determination 
that  a  tacility  or  an  organization  has 
provider-based  status. 

(a)  Scope  and  definitions.  (1)  Scope. 
(i)  This  section  applies  to  all  facilities 
for  which  provider-based  status  is 
sought,  including  remote  locations  of 
hospitals,  as  defined  in  paragraph  (a)(2) 
of  this  section  and  satellite  facilities  as 
defined  in  §  412.22(h)(1)  and 
§  412.25(e)(1)  of  this  chapter,  other  than 
facilities  described  in  paragraph 
(a)(l)(ii)  of  this  section. 

(ii)  This  section  does  not  apply  to  the 
following  facilities: 

(A)  Ambulatory  surgical  centers 
(ASCs). 

(B)  Comprehensive  outpatient 
rehabilitation  facilities  (CORFs). 

(C)  Home  health  agencies  (HHAs). 

(D)  Skilled  nursing  facilities  (SNFs). 

(E)  Hospices. 

(F)  Inpatient  rehabilitation  units  that 
are  excluded  from  the  inpatient  PPS  for 
acute  hospital  services. 

(G)  Independent  diagnostic  testing 
facilities  and  any  other  facilities  that 
furnish  only  clinical  diagnostic 
laboratory  tests. 

(H)  Facilities  furnishing  only 
physical,  occupational,  or  speech 
therapy  to  ambulatory  patients,  for  as 
long  as  the  Si. 500  annual  cap  on 
coverage  of  physical,  occupational,  and 
speech  therapy,  as  described  in  section 
1833(g)(2)  of  the  Act,  remains 
suspended  by  the  action  of  subsequent 
legislation. 

(1)  ESRD  facilities  (determinations  for 
ESRD  facilities  are  made  under 
§413.174  of  this  chapter). 

(2)  Definitions.  *    *   * 
***** 

Provider-based  entity  means  a 
provider  of  health  care  services,  or  an 
RHC  as  defined  in  §  405.2401(b)  of  this 
chapter,  that  is  either  created  by,  or 
acquired  by,  a  main  provider  for  the 
purpose  of  furnishing  health  care 
services  of  a  different  type  from  those  of 
the  main  provider  under  the  name, 
ownership,  and  administrative  and 
financial  control  of  the  main  provider, 
in  accordance  with  the  provisions  of 
this  section. 
***** 

fb)  Provider-based  determinations.  (1) 
A  facility  or  organization  is  not  entitled 
to  be  treated  as  provider-based  simply 
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because  it  or  the  main  provider  believe 
it  is  provider-based. 

(2)  If  a  facility  w'as  treated  as 
provider-based  in  relation  to  a  hospital 
or  CAH  on  October  1.  2000.  it  will 
continue  to  be  considered  provider- 
based  in  relation  to  that  hospital  or  CAH 
until  October  1.  2002.  The  requirements, 
limitations,  and  exclusions  specified  in 
paragraphs  (d).  (e).  (f).  and  (h)  of  this 
section  will  not  apply  to  that  hospital  or 
CAH  for  that  facility  until  October  1, 
2002.  For  purposes  of  this  paragraph,  a 
facility  is  considered  as  provider-based 
on  October  1.  2000.  if  on  that  date  it 
either  had  a  written  determination  from 
CMS  that  it  was  provider-based,  or  was 
billing  and  being  paid  as  a  provider- 
based  department  or  entity  of  the 
hospital. 

(3)  Except  as  specified  in  paragraphs 
(b)(2)  and  (b)(5)  of  this  section,  a  main 
provider  or  a  facility  must  contact  CMS. 
and  the  facility  must  be  determined  by 
CMS  to  be  provider-based,  before  the 
main  provider  bills  for  services  of  the 
facility  as  if  the  facility  were  provider 
based,  or  before  it  includes  costs  of 
those  services  on  its  cost  report. 

(4)  A  facility  that  is  not  located  on  the 
campus  of  a  hospital  and  that  is  used  as 
a  site  where  physician  ser\'ices  of  the 
kind  ordinarily  fxirnished  in  physician 
offices  are  furnished  is  presumed  as  a 
free-standing  facility,  unless  CMS 
determines  the  facility  has  provider- 
based  status. 

(5)  A  facility  that  has  requested 
provider-based  status  in  relation  to  a 
hospital  or  CAH  on  or  after  October  1, 
2000  and  before  October  1,  2002  will  be 
treated  as  provider-based  in  relation  to 
the  hospital  or  CAH  from  the  first  date 
on  or  after  October  1,  2000  on  which  the 
facility  was  licensed  (to  the  extent 
required  by  the  State),  staffed  and 
equipped  to  treat  patients  until  the  date 
on  which  CMS  determines  that  the 
facility  does  not  qualif\'  for  provider- 
based  status. 

(c)  Reporting.  A  main  provider  that 
has  had  one  or  more  facilities 
considered  provider-based  also  must 
report  to  CMS  any  material  change  in 
the  relationship  between  it  and  any 
provider-based  facility,  such  as  a  change 
in  ownership  of  the  facility  or  entry  into 
a  new  or  different  management  contract 
that  would  affect  the  provider-based 
status  of  the  facility. 

(d)  Requirements.  An  entity  must 
meet  all  of  the  following  requirements 
to  be  determined  by  CMS  to  have 
provider-based  status. 
***** 

(7)  Location  in  immediate  \icinity. 
The  facility  or  organization  and  the 
main  provider  are  located  on  the  same 


campus,  except  when  the  requirements 
in  paragraphs  (d)(7)(i),  (d)(7)(ii),  or 
(d)(7)(iii)  of  this  section  are  met: 

(i)  The  facility  or  organization  is 
located  within  a  35-mile  radius  of  the 
main  campus  of  the  hospital  or  CAH 
that  is  the  potential  main  provider: 

(ii)  The  facility  or  organization  is 
owned  and  operated  bv  a  hospital  or 
CAH  that  has  a  disproportionate  share 
adjustment  (as  determined  under 
§412.106oflhis  chapter)  greater  than 
11.75  percent  or  is  described  in 
§412.106(c)(2)  of  this  chapter 
implementing  section  1886(d)(5)(F)(i)(Il) 
of  the  Act  and  is — 

(A)  Owned  or  operated  by  a  luiit  of 
State  or  local  government; 

(B)  A  public  or  nonprofit  corporation 
that  is  formally  granted  governmental 
powers  by  a  unit  of  State  or  local 
government:  or 

(C)  A  private  hospital  that  has  a 
contract  with  a  State  or  local 
government  that  includes  the  operation 
of  clinics  located  off  the  main  campus 
of  the  hospital  to  assure  access  in  a 
well-defined  service  area  to  health  care 
ser\'ices  to  low-income  individuals  who 
are  not  entitled  to  benefits  under 
Medicare  (or  medical  assistance  under  a 
Medicaid  State  plan). 

(iiil  The  facility  or  organization 
demonstrates  a  high  level  of  integration 
with  the  main  provider  by  showing  that 
it  meets  all  of  the  other  provider-based 
criteria  and  demonstrates  that  it  serves 
the  same  patient  population  as  the  main 
provider,  by  submitting  records  showing 
that,  during  the  12-month  period 
immediately  preceding  the  first  day  of 
the  month  in  which  the  application  for 
provider-based  status  is  filed  with  CMS. 
and  for  each  subsequent  12 -month 
period — 

(A)  At  least  75  percent  of  the  patients 
served  by  the  facility  or  organization 
reside  in  the  same  zip  code  areas  as  at 
least  75  percent  of  the  patients  ser\'ed 
by  the  main  provider; 

(B)  At  least  75  percent  of  the  patients 
sened  by  the  facility  or  organization 
who  required  the  type  of  care  furnished 
by  the  main  provider  received  that  care 
from  that  provider  (for  example,  at  least 
75  percent  of  the  patients  of  an  RHC 
seeking  provider-based  status  received 
inpatient  hospital  services  from  the 
hospital  that  is  the  main  provider):  or 

(C)  If  the  facility  or  organization  is 
unable  to  meet  the  criteria  in  paragraph 
{d){7)(i)(A)  or  ld)(7)(i)(B)  of  this  section 
because  it  was  not  in  operation  during 
all  of  the  12-month  period  described  in 
the  previous  sentence,  the  facility  or 
organization  is  located  in  a  zip  code 
area  included  among  those  that,  during 
all  of  the  12-month  period  described  in 
the  previous  sentence,  accounted  for  at 


least  75  percent  of  the  patients  sen'ed 
by  the  main  provider 

(iv)  A  facility  or  organization  is  not 
considered  in  the  'immediate  vicinity" 
of  the  main  provider  unless  the  facility 
or  organization  and  the  main  provider 
are  located  in  the  same  State  or.  when 
consistent  with  the  laws  of  both  States, 
or  adjacent  States, 

(v)  An  RHC  that  is  othenvise  qualified 
as  a  provider-based  entity  of  a  hospital 
that  is  located  in  a  rural  area,  as  defined 
in  §412.62(f](l)(iii)  of  this  chapter,  and 
has  fewer  than  50  beds,  as  determined 
under  §412.105rb)  of  this  chapter,  is  not 
subject  to  the  criteria  in  paragraphs 
(d)(7)(i)  through  (d)(7)(iv)  of  this 
section. 
***** 

(g)  Obligations  of  hospital  outpatient 
departments  and  hospital-based 
entities.  *   *  * 

***** 

(7)  When  a  Medicare  benefician'  is 
treated  in  a  hospital  outpatient 
department  or  hospital-based  entity 
(other  than  an  RHC)  that  is  not  located 
on  the  main  provider's  campus,  the 
hospital  must  provide  written  notice  to 
the  beneficiarv-.  before  the  deliverv'  of 
services,  of  the  amount  of  the 
beneficiarv's  potential  financial  liability 
(that  is.  that  the  beneficiarv'  will  incur 
a  coinsurance  liability  for  an  outpatient 
visit  to  the  hospital  as  well  as  for  the 
physician  ser\ice,  and  of  the  amount  of 
that  liability)  The  notice  must  be  one 
that  the  beneficiarv-  can  read  and 
understand  If  the  exact  type  and  extent 
of  care  needed  is  not  known,  the 
hospital  may  furnish  a  written  notice  to 
the  patient  that  explains  that  the 
beneficiary  will  incur  a  coinsurance 
liability  to  the  hospital  that  he  or  she 
would  not  incur  if  the  facility  were  not 
provider-based.  The  hospital  may 
furnish  an  estimate  based  on  typical  or 
average  charges  for  visits  to  the  facility, 
while  stating  that  the  patient's  actual 
liability  will  depend  upon  the  actual 
services  furnished  by  the  hospital  If  the 
benefician,'  is  unconscious,  under  great 
duress,  or  for  any  other  reason  unable  to 
read  a  WTitten  notice  and  understand 
and  act  on  his  or  her  own  rights,  the 
notice  must  be  provided,  before  the 
deliver)'  of  services,  to  the  beneficiary's 
authorized  representative. 
***** 

(i)  Inappropriate  treatment  of  a 
facility  or  organization  as  provider- 
based — (1)  Determination  and  review.  If 
CMS  learns  that  a  provider  has  treated 
a  facilitv'  or  organization  as  provider- 
based  and  the  provider  had  not  obtained 
a  determination  of  provider-based  status 
under  this  section.  CMS  will — 
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(ii)  Investigate  and  determine  whether 
the  requirements  in  paragraph  (d)  of  this 
section  (or.  for  periods  before  the 
beginning  of  the  hospital  s  first  cost 
reporting  period  beginning  or  or  after 
January'  10.  2001,  the  requirements  in 
applicable  program  instructions)  were 
met;  and 
***** 

(2)  Recovery  of  overpaxments.  If  CMS 
finds  that  payments  for  services  at  the 
facility  or  organization  were  made  as  if 
the  facility  or  organization  were 
provider-based,  even  though  CMS  had 
not  previously  determined  that  the 
facility  or  organization  qualified  for 
provider-based  status — 

(i)  CMS  will  recover  the  difference 
between  the  amount  of  payments  that 
actually  were  made  and  the  amount  of 
payments  that  CMS  estimates  would 
have  been  made  in  the  absence  of  a 
determination  of  provider-based  status. 

(ii)  CMS  will  not  make  recovery 
payments  for  any  period  before  the 
beginning  of  the  hospital's  first  cost 
reporting  period  beginning  on  or  after 
January  10,  2001  if  during  all  of  that 
period  the  management  of  the  entity 
made  a  good  faith  effort  to  operate  it  as 
a  provider-based  facility  or  organization, 
as  described  in  paragraph  (h)(3)  of  this 
section. 


PART  41 9— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  HOSPITAL  OUTPATIENT 
DEPARTMENT  SERVICES 

B.  Part  419  IS  amended  as  set  forth 
below: 

1   The  authority  citation  for  part  419 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1833(t),  and  1871  of 
the  Social  Security  .^ct  (42  U.S.C.  1302, 

13951(f).  and  1395hh) 

Subpart  A— General  Provisions 

2,  In  §  419.2.  paragraph  Cc)  is  revised 
to  read  as  follows: 

§  41 9.2    Basis  of  payment. 

***** 

(c)  Determination  of  hospital 
outpatient  prospective  payment  rates: 
Excluded  costs.  The  following  costs  are 
excluded  from  the  hospital  outpatient 
prospective  payment  system. 

(1)  The  costs  of  direct  graduate 
medical  education  activities  as 
described  in  §413.86  of  this  chapter. 

(2)  The  costs  of  nursing  and  allied 
health  programs  as  described  in  §413.85 
of  this  chapter. 

(3)  The  costs  associated  with  interns 
and  residents  not  in  approved  teaching 
programs  as  described  in  §415.202  of 
this  chapter. 


(4)  The  costs  of  teaching  physicians 
attributable  to  Part  B  services  for 
hospitals  that  elect  cost-based 
reimbursement  for  teaching  phvsicians 
under  §415.160. 

(5)  The  reasonable  costs  of  anesthesia 
services  furnished  to  hospital 
outpatients  by  qualified  nonphysician 
anesthetists  (certified  registered  nurse 
anesthetists  and  anesthesiologists' 
assistants)  employed  by  the  hospital  or 
obtained  under  arrangements,  for 
hospitals  that  meet  the  requirements 
under  §412.1 13(c)  of  this  chapter. 

(6)  Bad  debts  for  uncollectible 
deductibles  and  coinsurances  as 
described  in  §  413.80(b)  of  this  chapter. 

(7)  Organ  acquisition  costs  paid  under 
Part  B. 

(8)  Corneal  tissue  acquisition  costs. 

Subpart  B — Categories  of  Hospitals 
and  Services  Subject  to  and  Excluded 
from  the  Hospital  Outpatient 
Prospective  Payment  System 

3.  In  §419.20,  paragraph  (a)  is  revised, 
and  paragraphs  (b)(3)  and  (b)(4)  are 
added  to  read  as  follows: 

§  41 9.20     Hospitals  subject  to  the  hospital 
outpatient  prospective  payment  system. 

(a)  Applicability.  The  hospital 
outpatient  prospective  payment  system 
is  applicable  to  any  hospital 
participating  in  the  Medicare  program, 
except  those  specified  in  paragraph  (b) 
of  this  section,  for  services  furnished  on 
or  after  August  1.  2000. 

(b)  Hospitals  excluded  from  the 
outpatient  prospective  payment  system. 

*  »         *         *         « 

(3)  A  hospital  located  outside  one  of 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico  is  excluded  from  the 
hospital  outpatient  prospective  payment 
system. 

(4)  A  hospital  of  the  Indian  Health 
Service. 

4.  In  §419.22,  the  introductory  text  is 
republished,  and  paragraph  (r)  is  added 
to  read  as  follows: 

§419.22    Hospital  outpatient  services 
excluded  from  payment  under  the  hospital 
outpatient  prospective  payment  system. 

The  following  services  are  not  paid 
for  under  the  hospital  outpatient 
prospective  pa\Tnent  system: 

*  ^        *        »         * 

(r)  Services  defined  in  §  419.21(b)  that 
are  furnished  to  inpatients  of  hospitals 
that  do  not  submit  claims  for  outpatient 
services  under  Medicare  Part  B. 


Subpart  C — Basic  Methodology  for 
Determining  Prospective  Payment 
Rates  for  Hospital  Outpatient  Services 

5.  In  §419.32,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§419.32  Calculation  of  prospective 
payment  rates  for  hospital  outpatient 
services. 

***** 

(b)  Conversion  factor  for  calendar 
year  2000  and  subsequent  vears.  (1) 
Subject  to  paragraph  (b)(2)  of  this 
section,  the  conversion  factor  for  a 
calendar  year  is  equal  to  the  conversion 
factor  calculated  for  the  previous  vear 
adjusted  as  follows: 

(i)  For  calendar  year  2000.  by  the 
hospital  inpatient  market  basket 
percentage  increase  applicable  under 
section  1886(b)(3)(B)(iii)  of  the  Act 
reduced  by  one  percentage  point. 

(ii)  For  calendar  vear  2001 — 

(A)  For  services  furnished  on  or  after 
fanuary  1,  2001  and  before  April  1, 

2001.  by  the  hospital  inpatient  market 
basket  percentage  increase  applicable 
under  section  1886(b)(3)(B){iii)  of  the 
Act  reduced  by  one  percentage  point; 
and 

(B)  For  services  furnished  on  or  after 
April  1.  2001  and  before  January  1, 

2002,  by  the  hospital  inpatient  market 
basket  percentage  increase  applicable 
under  section  1886(b)(3)(B)(iii)  of  the 
Act.  and  increased  by  a  transitional 
percentage  allowance  equal  to  0.32 
percent. 

(iii)  For  calendar  year  2002.  by  the 
hospital  inpatient  market  basket 
percentage  increase  applicable  under 
section  1886(b)(3)(B)(iii)  of  the  Act 
reduced  by  one  percentage  point, 
without  taJdng  into  account  the 
transitional  percentage  allowance 
referenced  in  §419.32(b)(ii)(B). 

(iv)  For  calendar  year  2003  and 
subsequent  years,  by  the  hospital 
inpatient  market  basket  percentage 
increase  applicable  under  section 
1886(b)(3){B)(iii)  of  the  Act. 


Subpart  D — Payments  to  Hospitals 

6.  In§419.40,  the  word 
"coinsurance"  is  removed  and  the  word 
"copayment"  is  added  in  its  place  as 
follows.  As  revised.  §  419  40  reads  as 
follows: 

§419.40    Payment  concepts. 

(a)  In  addition  to  the  payment  rate 
described  in  §419.32.  for  each  APC 
group  there  is  a  predetermined 
beneficiary  copayment  amount  as 
described  in  §419.41  (a).  The  Medicare 
program  payment  amount  for  each  APC 
group  is  calculated  by  applying  the 
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program  payment  percentage  as 
described  in  §  419.41(b). 

fb)  For  purposes  of  this  section — 

(1)  Coinsurance  percentage  is 
calculated  as  the  difference  between  the 
program  payment  percentage  and  100 
percent.  The  coinsurance  percentage  in 
any  year  is  thus  defined  for  each  APC 
group  as  the  greater  of  the  following:  the 
ratio  of  the  APC  group  unadjusted 
copayment  amount  to  the  annual  ,APC 
group  payment  rate,  or  20  percent. 

(2)  Program  payment  percentage  is 
calculated  as  the  lower  of  the  following: 
the  ratio  of  the  APC  group  payment  rate 
minus  the  .\PC  group  unadjusted 
copayment  amount,  to  the  APC  group 
payment  rate,  or  80  percent. 

(3)  Unadjusted  copayment  amount  is 
calculated  as  20  percent  of  the  wage- 
adjusted  national  median  of  charges  for 
services  within  an  APC  group  furnished 
during  1996.  updated  to  1999  using  an 
actuarial  projection  of  charge  increases 
for  hospital  outpatient  department 
services  during  the  period  1996  to  1999. 

(c)  Limitation  of  copayment  amount 
to  inpatient  hospital  deductible  amount 
The  copayment  amount  for  a  procedure 
performed  in  a  year  cannot  exceed  the 
amount  of  the  inpatient  hospital 
deductible  established  imder  section 
1813(b)  of  the  Act  for  that  year. 

7.  Amend  §419.41  as  follows: 

A.  The  section  heading  is  revised. 

B.  The  word  "coinsurance  "  is 
removed  each  time  it  appears,  and  the 
word  "copayment  "  is  added  in  its  place. 

C.  Paragraph  (c)(4)(ii)  is  redesignated 
as  paragraph  (c){4)(iv). 

D.  Paragraphs  (c)(4)(ii)  and  (c)(4}(iii) 
are  added  as  follows: 

§  419.41     Calculation  of  national 
beneficiary  copayment  amounts  and 
national  Medicare  program  payment 
amounts. 

***** 

(c)*    *   * 

(4)  *    *    * 

(ii)  Effective  for  services  furnished 
from  April  1.  2001  through  December 
31.  2001.  the  national  unadjusted 
coinsurance  rate  for  an  APC  cannot 
exceed  57  percent  of  the  prospective 
payment  rate  for  that  APC. 

(iii)  The  national  unadjusted 
coinsurance  rate  for  an  APC  cannot 
exceed  55  percent  in  calendar  years 
2002  and  2003:  50  percent  in  calendar 
year  2004;  45  percent  in  calendar  year 
2005:  and  40  percent  in  calendar  year 
2006  and  thereafter. 


8.  In  §419.42  paragraph  (a),  (c),  and 
(e)  are  revised  to  read  as  follows: 

§419.42     Hospital  election  to  reduce 
coinsurance. 

(a)  A  hospital  may  elect  to  reduce 
coinsurance  for  any  or  all  .APC  groups 
on  a  calendar  year  basis.  A  hospital  may 
not  elect  to  reduce  copayment  amounts 
for  some,  but  not  all.  services  within  the 
same  group. 
***** 

(c)  The  hospital's  election  must  be 
properly  documented.  It  must 
specifically  identih'  the  .A.PCs  to  which 
It  applies  and  the  copayment  amount 
(within  the  limits  identified  below)  that 
the  hospital  has  selected  for  each  group. 
***** 

(e)  In  electing  reduced  coinsurance,  a 
hospital  may  elect  a  copayment  amount 
that  is  less  than  that  year's  wage- 
adjusted  copayment  amount  for  the 
group  but  not  less  than  20  percent  of  the 
APC  payment  rate  as  determined  in 
§419.32. 


§419.43    [Amended] 

9.  Section  419.43  is  amended  by 
removing  the  word  "coinsurance"  from 
the  section  heading  and  from  paragraph 
(a),  and  adding  the  word  "copayment" 
in  its  place. 

Subpart  H — Transitional  Corridors 

10.  In  §419.70.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§  41 9.70    Transitional  adjustment  to  limit 
decline  in  payment. 
***** 

(d)  Hold  harmless  provisions  *   *   * 

***** 

(2)  Permanent  treatment  for  cancer 

hospitals  and  children 's  hospitals  In 
the  case  of  a  hospital  described  in 
§412. 23(d)  or  §412.23(0  of  this  chapter 
for  which  the  prospective  pa\ment 
system  amount  is  less  than  the  pre-BBA 
amount  for  covered  hospital  outpatient 
ser\'ices.  the  amount  of  payment  under 
this  part  is  increased  by  the  amount  of 
this  difference. 


PART  48»— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

C.  Part  489  is  amended  as  set  forth 
below: 

1.  The  authority  citation  to  part  489 
continues  to  read  as  follows: 


Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 

1395hhl 

Subpart  B — Essentials  of  Provider 
Agreements 

2.  In  §489.24.  paragraphs  (i)(2) 
introductory-  text  and  (i)(2)(ii)  are 
revised  to  read  as  follows: 

§489.24    Special  responsibilities  of 
Medicare  hospitals  In  emergency  cases. 

***** 

(i)  Off-campus  departments.  •    *   * 

(2)  Protocols  for  off-campus 
departments.  The  hospital  must 
establish  protocols  for  the  handling  of 
individuals  with  potential  emergency 
conditions  at  off-campus  departments, 
These  protocols  must  provide  for  direct 
contact  between  persormel  at  the  off- 
campus  department  and  emergency 
personnel  at  the  mam  hospital  campus 
and  may  provide  for  dispatch  of 
practitioners,  when  appropriate,  from 
the  main  hospital  campus  to  the  off- 
campus  department  to  provide 
screening  or  stabilization  services  Any 
contact  with  emergency  personnel  at  the 
main  hospital  campus  should  either  be 
made  after  or  concurrently  with  the 
actions  needed  to  arrange  an 
appropriate  transfer  under  paragraph 
(i)(3)(ii)  of  this  section  if  contacting  the 
main  hospital  campus  prior  to  transfer 
would  significantly  jeopardize  the  life 
or  health  of  the  individual. 
***** 

(ii)  If  the  off-campus  department  is  a 
physical  therapy,  radiology,  or  other 
facility  not  routmely  staffed  with 
physicians.  RNs.  or  LPNs.  the 
department's  personnel  must  be  given 
protocols  that  direct  them  to  contact 
emergency  personnel  at  the  main 
hospital  campus  for  direction.  Under 
this  direction,  and  in  accordance  with 
protocols  established  in  advance  by  the 
hospital,  the  personnel  at  the  off- 
campus  department  must  describe 
patient  appearance  and  report 
symptoms  and.  if  appropriate,  either 
arrange  transportation  of  the  individual 
to  the  mam  hospital  campus  in 
accordance  with  paragraph  (i)i3)(i)  of 
this  section  or  assist  in  an  appropriate 
transfer  as  described  in  paragraphs 
{i)(3)(ii)  and  (d)(2)  of  this  section. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance:  and  Program  No.  93.774. 
Medicare — Supplementary'  Medical 
Insurance  Program) 
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Dated:  November  20.  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  S- 
Medicaid  Services. 

.Approved   NovHraber  23,  2001. 
Tommy  G.  Thompson, 
Secretary. 

Addendum  A.— List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 

Weights,  Payment  Rates,  and  Copayment  Amounts 

[Calendar  Year  2002] 


APC 


Group  Title 


0001  Photochemotherapy     

0002  Fine  needle  Biopsv  Aspiration  

0003  Bone  Marrow  Biopsy  Aspiration 

0004  Level  I  Needle  Biopsy   Aspiration  Except  Bone  Mandw 

0005  Level  H  Needle  Biopsy  Aspiration  Except  Bone  Uan|w 

0006  Level  I  Incision  &  Drainage  

0007  Level  II  Incision  &  Drainage  , 

0008  Level  III  Incision  ana  Drainage       

0009  Nail  Procedures  

0010  Level  '  Destruction  of  Lesion 

0011  Level  il  Destruction  ot  Lesion 

0012  Level  !  Debridement  &  Destruction  

0013  Level  il  DeOndement  &  Destruction  

0015  Level  iV  Debndemer*  &  Destruction  

0016  Level  V  Depndement  &  Destruction  

0017  Level  VI  DeOriOement  &  Destruction 

0018  Biopsy  ot  Skin  Puncture  o' Lesion  

0019  Level  I  Excision,  Biopsy  .-.. 

0020  Level  ii  Excision  Biopsy  

0021  Level  IV  Excision  Biopsy   .'... 

0022  Level  V  Excision   Biopsy     

0023  Exploration  Penetrating  Wound    

0024  Level  i  SKin  Repair  

0025  Level  II  SKin  Repair       

0026  Level  III  Skm  Repair  

0027  Level  iv  Skin  Repair    

0028  Level  I  Breast  Surgery „ 

0029  Level  il  Breast  Surgery 

0030  Level  III  Breast  Surgen^        

0032  Insertion  of  Central  Venous/Artefial  Catheter  

0033  Partial  Hospitalization  

0035  Placement  of  Artena!  or  Central  Venous  Catfieter 

0041  Level  I  Arthroscopy  

0042  Level  ii  Arthroscopy  

0043  Closed  Treatment  Fracture  Finger Toe/Trunk 

0044  Closed  Treatment  Fracture  Dislocation  Except  Fingei^Toe/TrurA 

0045  Bone.  Joint  Manipulation  Under  Anesthesia      

0046  Open  Percutaneous  T'eatment  Fracture  or  Distocatlofi  

0047  Arthroolasty  wittiout  Prosthesis 

0048  Artbropiasty  with  Prosthesis 

0049  Level  i  MusculosKeletai  Procedures  Except  Hand  and  Foot  

0050  Level  II  MusculosKeletai  Procedures  Except  Hand  and  Foot  , 

0051  Level  ill  MusculosKeletai  Proceou'es  Except  Hand  ar>d  Foot  

0052  Level  iv  Musculoskeletal  Procedures  Except  Hand  and  Foot , 

0053  Level  '  Hand  Musculoskeletal  Procedures 

0054  Level  II  Hand  Musculoskeletal  P'ocedures     

0055  Level  I  Foot  Musculoskeletal  P'oceoures         

0056  Level  II  Foot  Musculoskeletal  Procedures    

0057  Bunion  Procedures  

0058  Level  i  Strapping  and  Cast  Application  

0059  Level  il  Strapping  and  Cast  Application  

0060  Manipulation  Therapy  

0068  CPAP  Initiation  

0069  Thoracoscopy  , 

(X)70  Thoracentesis  Lavage  Procedures 

0071  Level  I  Endoscopy  Upper  Airway  

0072  Level  II  Endoscopy  Upper  Airway  

0073  Level  III  Endoscopy  Upper  Airway  

0074  Level  IV  Endoscopy  Upper  Airway 

0075  Level  V  Endoscopy  Upper  Airway 

0076  Endoscopy  Lower  Airway      

0077  Level  I  Pulmonary  Treatment  

0078  Level  II  Pulmonary  Treatment  

0079  Ventilation  Initiation  and  Management  

0080  Diagnostic  Cardiac  Cathetenzation       

0081  Non-Coronary  AngKjplasty  or  Atherectomy 

0082  Coronary  Atherectomy   


Status 
Indicator 


Relative 
Weight 


Payment 
Rate 


043 

0.42 

1.03 

2.47 

4.03 

2.18 

6.75 

10.93 

0.63 

0.66 

1.47 

0.66 

1.36 

2.07 

3.02 

9.68 

1.05 

4.22 

8.44 

11.82 

13.91 

2.08 

2.28 

3.39 

12.62 

18.02 

14.00 

23.76 

34.20 

12.64 

4.17 

0.12 

23.61 

35.76 

4.05 

2.52 

11.67 

27.69 

26.36 

43.19 

15.84 

20.63 

28  56 

35.94 

11.69 

19.83 

15.44 

18.85 

24.35 

1.28 

2.22 

0.23 

3.02 

23.57 

4.58 

1.03 

1.21 

3.29 

11.32 

17.42 

7.56 

0.39 

0.86 

0.60 

34.73 

29.24 

92.00 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


$21  89 

$21  38 

$52  43 

$125  73 

$205  14 

S11097 

S343  60 

$556  38 

$32  07 

$33  60 

$74  83 

$33  60 

$69  23 

$105  37 

$15373 

$492  75 

$53  45 

$214  81 

$429  63 

$601  69 

S708  07 

$105  88 

$11606 

$172  56 

$642  41 

S917  29 

S712  66 

$1  209  48 

Si  740  92 

$643  43 

S212  27 

S6  11 

$1,201  84 

$1 .820  33 

$206  16 

$128  28 

$594  05 

$1  409  53 

$1  341  83 

$2  198  54 

$806  32 

$1,050  13 

$1,453  82 

$1  829  49 

$595  07 

$1.009  43 

$785  96 

$959  54 

$1.239  51 

$65  16 

$11301 

$11  71 

$153  73 

$1,19981 

$233  14 

$52  43 

$61  59 

$167  47 

$576  23 

$886  75 

$384  83 

$19  85 

$43  78 

$30  54 

$1 ,767  90 

$1 ,488  43 

$4.68317 


$7  88 

$4  38 

$11  76 

S4  28 

$27  99 

$^0  49 

$32  57 

$25  15 

$90  26 

$41  03 

$33  95 

$22  19 

$72  03 

$68  72 

$113  67 

$111  28 

$8  34 

$6  41 

$9  86 

$6  72 

$27  69 

$14  97 

$9  18 

$6  72 

$17  66 

$13  85 

S31  20 

$21  07 

$64  57 

$30  75 

$226  67 

$98  55 

$17  66 

$10  69 

$78  91 

$42  96 

$130  53 

$85  93 

$236  51 

$120  34 

$292  94 

$141  61 

$40  37 

$21  18 

S41  78 

$23  21 

S65  57 

$34  51 

$277  92 

$128  48 

$383  1 0 

$183  46 

$303  74 

$142  63 

$628  93 

$241  90 

S763  55 

$348  18 

$^28  69 

$48  17 

$42  45 

$2  69 

$1  22 

$576  88 

$240  37 

$804  74 

$364  07 

_ 

$41  23 

$38  08 

$25  66 

$277  12 

$11881 

$535  76 

$281  91 

$537  03 

$268  37 

$725  94 

S439  71 

$356  95 

$161  26 

$504  07 

S21003 

S675  24 

S290  76 

$930  91 

$365  90 

$253  49 

$11901 

$472  33 

$201  89 

$355  34 

$157  19 

$405  81 

$191  91 

$496  65 

$247  90 

$19  27 

$13  03 

$29  59 

$22  60 

$2  34 

$84  55 

$30  75 

$239  96 

$79  60 

$46  63 

$14  22 

$10  49 

$33  87 

$12  32 

$73  69 

$33  49 

$293  88 

$115  25 

$443  38 

$177  35 

$18857 

$7697 

$10  92 

$3  97 

$18  83 

$8  76 

$16  80 

$6  11 

$838  92 

$353  58 

$710  91 

$297  69 

51.351  74 

$936  63 
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Addendum  A.— List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts — Continued 

[Calendar  Year  2002] 


APC 


Group  Title 


0083 

0084 
0085 
0086 
0087 
0088 
0089 
0090 
0091 
0092 
0093 
0094 
0095 
0096 
0097 
0098 
0099 
0100 
0101 
0103 
0104 
0105 
0106 
0107 
0108 
0109 
0110 
0111 
0112 
0113 
0114 
0115 
0116 
0117 
0118 
0119 
0120 
0121 
0122 
0123 
0124 
0125 
0130 
0131 
0132 
0140 
0141 
0142 
0143 
0144 
0145 
0146 
0147 
0148 
0149 
0150 
0151 
0152 
0153 
0154 
0155 
0156 
0157 
0158 
0159 
0160 
0161 
0162 
0163 
0164 
0165 
0166 
0167 
0168 
0169 
0170 
0179 


Coronary  Angioplasty    _ 

Level  I  Electrophysiologic  Evaluation 

Level  II  Electrophysiologic  Evaluation     

Ablate  Heart  Dysrhyihrn  Focus  

Cardiac  EieC'ophysioiogic  Recording/Mapping 

Thrombectomy       

Insertion  Replacement  of  Permanent  Pacemaker  and  Electrodes 

Insertion  Repiacemen'  of  Pacemaxer  Pulse  Generator 

Level  i  Vascular  Ligation  

Level  II  Vascular  Ligation       

Vascular  Repa-r  Fistula  Construction  

Resuscitation  ana  Cardioversion    

Caroiac  Rehabilitation  


Non-lnvasive  Vascular  Stud'es       

Cardiac  Momtonng  fo'  30  days     

Injection  of  Sclerosing  Solution    

Eiectrocardiogra-^s  

Stress  Tests  ana  Continuous  EGG  

Tilt  Table  Evaluation  

Miscellaneous  Vascular  Procedures        

Transcatheter  Diacement  of  Intracoronary  Stents  

Revision  Remova  of  Pacemaners   AiCD  or  Vascular    

Insertion  Replacement  Repair  of  Pacem.aKer  ando'  Electrodes 

insertion  of  Cardioverter-Defibrillator  

Insertion  Replacement.  Repair  of  Cardioverter-Defibnilator  Leads 

Removal  of  implanted  Devices      

Transfusion  

Blood  Product  Exchange  

Apheresis   Photopheresis   and  Plasmapheresis 

Excision  Lymphatic  System  -„ 

Thyroid  Lymphadenectomy  Procedures 

Cannula  Access  Device  P'ocedures  

Chemotherapy  Administration  by  Oth.er  Technique  Except  Infusion  .... 

Chemotherapy  Administration  by  infusion  Only  

Chemotherapy  Administration  by  Both  Infusion  and  Other  Technique 

Implantation  of  Devices  

infusion  Therapy  Except  Chemotherapy 

Leve'  i  Tut)e  changes  and  Repositioning  

Level  I'  Tube  changes  and  Repositioning  

Bone  Marrow  Harvesting  ana  Bone  Marrow.Stem  Cell  Trartsplant 

Revision  of  implanted  Infusion  Pump  

Perilling  ot  Infusion  Pump   

Level  I  Laparoscopy     .'...,.... 

Level  11  Laparoscopy 

Level  III  Laparoscopy    

Esophageal  Dilation  witt>out  Endoscopy 

Upper  Gi  Procedu'es  

Small  Intestine  Endoscopy  

Lowe'  GI  Endoscopy    

Diagnostic  Anoscopy  

Therapeutic  Anoscopy  

Level  I  Sigmoidoscopy  

Level  II  Sigmoidoscopy         

Level  I  AnalRectai  Procedure  .• 

Level  III  Anal  Rectal  Procedure  '. 

Level  IV  Anal  Rectal  Procedure  

Endoscopic  Retrograde  Choiangio-Panc-eatography  (ERCP)  

Percutaneous  Biliary  Endoscopic  Procedures  

Peritoneal  and  Abdominal  Procedures 

Hernia  Hydrocele  Procedures  

Level  II  Anai  Rectal  Procedure  

Level  II  Unnary  and  Anal  Procedures  

Colorectal  Cancer  Screening  Banum  Enerna  

Colorectal  Cancer  Screening  Cokjnoscopv  

Colorectal  Cancer  Screening   Flexible  Sigmoidoscopy  

Level  I  Cystourethroscopy  and  other  Genitounnar-y  Procedures     

Level  II  Cystourethroscopy  and  other  Genitounnary  Procedures     

Level  III  Cystourethroscopy  and  other  Genitounnary  Proceoures     

Level  IV  Cystourethroscopy  and  other  Genitounnary  Procedures     

Level  I  Unnary  and  Anai  Procedures       

Level  III  Unnary  and  Anal  Procedures  „ 

Level  !  Urethral  Procedures  

Level  II  Urethral  Procedures  

Level  III  Urethral  Procedures  

Littiotnpsy  

Dialysis  for  Other  Than  ESRD  Patients  

Unnary  Incontinence  Procedures  


Status 
Indicator 


Relative 
Weight 


Pai 


jyment 
Rate 


National 
Unadjusted 
Copayment 


Mmimum 
Unadjusted 
Copayment 


59  49 

$3.028  28 

$794  30 

$605  66 

199  65 

S10162  98 

S2  032  60 

38  69 

$1,969  48 

$654  48 

$393  90 

72  72 

$3,701  74 

$1.265  37 

$740  35 

52  46 

$2.670  42 

$534  08 

34  38 

$1.750  08 

5678  68 

S350  02 

14952 

$7,611  17 

$2,246  59 

$1  522  23 

117.54 

$5.983  26 

S2  •  33  86 

S-  196  65 

20  34 

$1 ,035  39 

S34g  23 

$207  08 

1991 

$1,013  50 

S503  -■ 

S202  70 

14.16 

$720  80 

S2—  v 

S^44  16 

6.08 

S309  50 

S105  29 

S61  90 

0.61 

$31  05 

$16  46 

$6  21 

1.71 

$87  06 

$4-88 

S1741 

0.84 

$42  76 

$23  52 

$8  55 

1.24 

$6312 

$20  88 

$1262 

0.35 

$17  82 

$9  80 

$3  56 

1.47 

$74  83 

$41  16 

$14  97 

374 

$190  38 

$104  71 

$38  08 

1595 

sen  Q2 

$295  70 

S162  38 

87.98 

$4  4-8  53 

S895  -1 

14.76 

$751  34 

$368  16 

S-5C'27 

3664 

$1  865  12 

S5O3  07 

S373  02 

379  46 

$19,316  03 

S4  224  2- 

S3  863  21 

573  46 

$29  191  41 

S6  838  28 

6.27 

$319  17 

S-3-:  86 

$63  83 

5.30 

$269  79 

S  "  5  3  ■ 

S53  96 

21  08 

$1  073  06 

S300-4 

S2-461 

36  25 

Si  845  27 

$608  9.1 

S369  05 

15.53 

S790  54 

$326  55 

S'58  -1 

29.28 

$1.490  47 

$493  78 

S298  09 

21  35 

$1  086  80 

$506  74 

S21-36 

0  91 

S46  32 

S9  26 

4.01 

S20413 

S52  69 

$40  83 

4.20 

$21380 

$72  03 

$42  -6 

79.67 

$4.055  52 

, 

se--  10 

3.06 

$156  78 

$42.67 

S3-  36 

2.54 

S129  30 

S52  53 

S25  86 

9.89 

S503  44 

S-1493 

S'OC'69 

8.56 

$435  -i 

$4  534  02 
S1527- 

Sfi-  15 

89.07 

$906  80 

3.00 

SX'54 

25.91 

$1  318  92 

$659  53 

S263  -E 

37.63 

$1  915'52 

$996  07 

S383  1 0 

56  06 

$2  853  68 

Si  239  22 

S5-C74 

5.65 

$287  6- 

$107  24 

S57  52 

7.21 

$367  02 

$184  67 

S-3  40 

6.94 

$353  2- 

$151  9' 

S-C  65 

7.27 

S370  0- 

$185  04 

S-4  01 

4.43 

S225  5C 

$49  32 

$45  10 

10.81 

S550  27 

$179  39 

S--C05 

273 

Si  38  97 

$63  93 

S2--9 

5.71 

$290  66 

$136  6- 

$58  13 

2.40 

$122  17 

$43  59 

S24  45 

13.53 

$688  73 

$293  06 

Si  3-  -5 

18.06 

$920  34 

$437^2 

$-84  07 

15.29 

$-78  32 

$245  46 

S-55  66 

16.13 

$821  08 

S2C-'  36 

S-64  22 

23.55 

$1,198  79 

$496  3- 

S23?  -e 

31.40 

$1  598  39 

S556  96 

S3-9  66 

5.26 

$267  76 

S53  55 

2.45 

$124  71 

S3- 41 

S24  94 

1.98 

$100  79 

S22  -9 

S20  -6 

6.55 

$333  42 

S83  36 

$66  66. 

2.33 

$11861 

S29  65 

S23  -2 

5.13 

$261  14 

S104  46 

S62  23 

13  72 

$698  40 

$249  36 

S-39  66 

25.09 

$1  277  18 

$427  45 

$255  44 

40.40 

$2  056  52 

$-92  56 

S^-'  30 

1.01 

$51  41 

Si  5  42 

S-:  28 

5.22 

$265  72 

$91  76 

ss:-  -4 

12.20 

$621  03 

$218  7? 

S-i-J  21 

22.28 

$1  134  14 

$555  64 

S226  B3 

18.42 

$937  65 

$403  -9 

s-e-  53 

39.62 

$2.016  82 

S-  ^09  25 

$40  3  36 

028 

$14  25 

$3  -4 

s:  95 

139  33 

$7  092  45 

S2  340  51 

S"  <;■  i  J9 
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Addendum  A —List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators.  Relative 
Weights.  Payment  Rates,  and  Copayment  Amounts—- Continued 

[Calendar  Year  2002] 


APC 


Group  Title 


Status 

Relative 

Payment 

r^aiionai 

Indicator 

Weight 

Rate 

Copayment 

T 

1502 

S764  58 

5304  87 

T 

22  09 

Si  124  47 

S618  46  ' 

T 

87  54 

S4  456  14 

81  492  28 

T 

1887 

S960  56 

S448  94 

T 

4  83 

S245  87 

SI 22  94 

X 

4.22 

$214  81 

T 

0.80 

$40.72 

$11  81 

T 

1  26 

$64,14 

S17  96 

T 

16,91 

$860  79 

S421  79 

T 

0  23 

$11  71 

53  40 

T 

2  50 

S127  26 

S35  33 

T 

11  16 

S568  09 

S171  13 

T 

15  86 

S807  34 

S395  60 

T 

20  62 

Si  049  64 

S483  80 

T 

'3  48 

S686  19 

S336  23 

T 

2.40 

$122,17 

$49  55 

T 

1.31 

$66  68 

$32  67 

T 

509 

S259  10 

S72  55 

T 

11.34 

$577  25 

S305  94 

T 

M33 

$729  45 

5329  65 

T 

63  54 

S3  234  44 

Si  487  84 

T 

15.79 

$803.77 

5369  73 

T 

2.24 

$114.02 

S43  33 

T 

359 

$182  75 

S74  93 

T 

5  36 

S272  85 

5122  78 

T 

29  12 

SI  482,32 

S 

1054 

$536  53 

$279  00 

T 

3.77 

$191  91 

$88  78 

S 

2.65 

$134,90 

570  15 

S 

2.10 

$106  90 

S53  45 

s 

0.66 

$33  60 

S1747 

s 

2.61 

S132  86 

559  79 

s 

1.03 

S52  43 

523  59 

T 

1360 

S692  29 

5325  38 

T 

21  43 

SV090  8' 

S463  62 

T 

302  53 

S15  399  99 

T 

75  39 

S3  837  65 

T 

28  48 

S1  449  75 

$45341 

T 

267  56 

75  81 
139  55 

S1361987 
S3  859  03 
57,103  66 

T 

T 

T 

53  77 

S2  737  1 1 

$696  46 

T 

67  22 

$3  421  7:- 

S996  86 

S 

0  61 

S31  05 

S'4  2B 

s 

2.03 

$103  34 

546  50 

T 

3.50 

$178  16 

S78  39 

T 

10.83 

$551  29 

S264  62 

T 

19.08 

$971  25 

5466  20 

T 

5.57 

$283  54 

$78  91 

T 

16.21 

$825  15 

T 

36  32 

$1.848  83 

T 

3.01 

$153  22 

558  96 

T 

5.80 

$295  24 

S115  14 

T 

1383 

$704  00 

S315  34 

T 

18  12 

$922  38 

5384  4:- 

T 

23  72 

Si  207  44 

S597  36 

T 

17  70 

$901  00 

$429  78 

T 

38  46 

$1,957  77 

5851  42 

T 

1044 

$531  44 

5249  78 

T 

21  20 

$1,079  16 

5507  21 

T 

4  03 

S205  14 

594  36 

T 

29  51 

SI  502  18 

T 

21  80 

SI  109  71 

5521  56 

T 

2  10 

$106  90 

$37  42 

T 

2.43 

$123  70 

527  99 

T 

5.95 

$302  88 

5114  24 

T 

12.33 

$627  65 

5284  00 

T 

17.37 

$884  20 

5272  41 

T 

26  61 

$1  354  56 

S623  05 

T 

1743 

$887  26 

5434  76 

T 

376  56 

519,1684' 

S8  798  30 

X 

0  70 

$35  63 

S19  60 

X 

1.21 

$61  59 

533  87 

X 

0.65 

$33  09 

S1090 

X 

1.61 

$81  96 

S44  26 

X 

3.71 

$188  85 

5103  87 

s 

0.95 

$48  36 

$26  60 

Minimum 
Unadjusted 
Copayment 


0180 
0181 
0182 
0183 
0184 
0187 
0188 
0189 
0190 
0191 
0192 
0193 
0194 
0195 
0196 
0197 
0198 
0199 
0200 
0201 
0202 
0203 
0204 
0206 
0207 
0208 
0209 
0212 
0213 
0214 
0215 
0216 
0218 
0220 
0221 
0222 
0223 
0224 
0225 
0226 
0227 
0228 
0229 
0230 
0231 
0232 
0233 
0234 
0235 
0236 
0237 
0238 
0239 
0240 
0241 
0242 
0243 
0244 
0245 
0246 
0247 
0248 
0249 
0250 
0251 
0252 
0253 
0254 
0256 
0258 
0259 
0260 
0261 
0262 
0263 
0264 
0265 


Circumcision  

Penile  Procedures    

Insertion  ot  Penile  Prosthesis 

Testes  Epididymis  Procedures 

Prostate  Biopsy  , 

Miscellaneous  Placement/Repositioning 

Level  II  Female  Reproductive  Proc 

Level  III  Female  Reproductive  Proc 

Surgical  Hysteroscopy 

Level  I  Female  Reproductive  Proc 

Level  IV  Femaie  Reproductive  Proc  

Level  V  Female  Reproductive  Proc  

Level  Vi  Female  Reproductive  Proc  

Level  VII  Female  Reproductive  Proc  

Dilahon  and  Curettage   

Infertility  Procedures    

Pregnancy  and  Neonatal  Care  Procedures  

Vaginal  Delivery  

Therapeutic  Abortion 

Spontaneous  At)ortion    

Level  VIII  Female  Reproductive  Proc  

Level  V  Nerve  injections  

Level  VI  Nerve  Iniections  

Level  III  Nerve  Injections   

Level  IV  Nerve  Injections     

Lammotomies  and  Laminectomies 

Extended  EEG  Studies  and  Sleep  Studies,  Level  II 

Level  II  Nervous  System  Injections    

Extended  EEG  Studies  and  Sleep  Studies,  Level  I  . 

Electroencephalogram   

Level  I  Nerve  and  Muscle  Tests  

Level  111  Nerve  and  Muscle  Tests  

Level  II  Nerve  and  Muscle  Tests  

Level  i  Nerve  Procedures     „ 

Level  II  Nerve  Procedures       

Implantation  of  Neurological  Device 

Implantation  of  Pam  Management  Device  

Implantation  of  Reservoir'Pump'Shunt   

Implantation  of  Neurostimulator  Electrodes  

Implantation  of  Drug  Infusion  Reservoir 

Implantation  of  Drug  Infusion  Device     

Creation  of  Lumbar  Subarachnoid  Shunt 

Transcatherte-  Placement  of  Intravascular  Shunts  .. 

Level  I  Eye  Tests  &  Treatments    

Level  III  Eye  Tests  &  Treatments 

Level  I  Anterior  Segment  Eye  Procedures 

Level  II  Anienor  Segment  Eye  Procedures   

Level  III  Antenor  Segment  Eye  Procedures 

Level  I  Posterior  Segment  Eye  Procedures  

Level  II  Posterior  Segment  Eye  Procedures  

Level  III  Postenor  Segment  Eye  Procedures  

Level  I  Repair  and  Plastic  Eye  Procedures    

Level  II  Repair  and  Plastic  Eye  Procedures  .'. 

Level  III  Repair  ana  Plastic  Eye  Procedures  

Level  IV  Repair  and  Plastic  Eye  Procedures 

Level  V  Repair  and  Plastic  Eye  Procedures  

Strabismus/Muscle  Procedures 

Corneal  Transplant  

Level  I  Cataract  Procedures  without  lOL  Insert 

Cataract  Procedures  with  lOL  Insert     

Laser  Eye  Procedures  Except  Retinal  

Laser  Retinal  Procedures        

Level  ii  Cataract  Procedures  without  lOL  Insert  

Nasal  Cauterization  Packing 

Level  I  ENT  Procedures 

Level  II  ENT  Procedures      

Level  HI  ENT  Procedures      

Level  IV  ENT  Procedu'es       

Level  V  ENT  Procedures        „ 

Tonsil  and  Adenoid  Procedures  

Level  VI  ENT  Procedures       

Level  I  Plain  Film  Except  Teeth  

Level  II  Plain  Film  Except  Teeth  Including  Bone  Denity  Measureoient 
Plain  Film  of  Teeth 

Level  I  Miscellaneous  Radiology  Procedures  

Level  II  Miscellaneous  Radiology  Procedures  

Level  I  Diagnostic  Ultrasound  Except  Vascular   .  . 


$152.92 

S224  89 

5891  23 

S192  11 

S49  17 

542  96 

58  14 

S12  S3 

S172  16 

52  34 

525  45 
5113  62 
5161  47 
S209  93 
51  37  24 

524  43 

51334 

551  82 

511545 

$145  89 

$646  89 

$160  75 

522  80 

536  55 

554  57 

S296  46 

$10^31 

S38  38 

526  98 
521  38 

56  72 

526  57 

51049 

5138  46 

S218  '7 

53,080  00 

$767  53 

$289  95 

$2  723  97 

$771  81 

$1,420  73 

$547  42 

S684  35 

56  21 

520  67 
S35  53 

5110  26 
5194  25 

S56  71 
5165  03 
5369  77 

530  64 

559  05 
S14C80 
Si 84  48 
524-  49 
Si  SO  20 
5391  55 
5106  29 
52 1 5  83 

541  03 
5300  44 
5221  94 

521  38 
524  :'4 

560  58 
5125  53 

5176  84 
S270  91 

5177  45 
53  833  68 

57  13 
$12  32 

56  62 
SI 6  39 
$37  77 

$9  67 
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Addendum  A— List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts— Continued 

[Calendar  Year  2002J 


APC 


Group  Title 


0266 

0267 
0269 
0270 
0271 
0272 
0274 
0275 
0276 
0277 
0278 
0279 
0280 
0281 
0282 
0283 
0284 

0285 
0286 
0287 
0288 
0289 
0290 
0291 
C292 
0294 
0295 
0296 
029? 
0299 
0300 
0301 
0302 
0303 
0304 
0305 
0310 
0312 
0313 
0314 
0320 
0321 
0322 
0323 
0324 
0325 
0330 
0332 

0333 

0335 
0336 

0337 

0339 
0340 
0341 
0342 
0343 
0344 
0345 
0346 
0347 
0348 
0352 
0353 
0354 
0355 
0356 
0359 
0360 
0361 
0362 
0363 


Level  II  Diagnostic  Ultrasound  Except  Vascular  

Vascular  Ultrasound      

Level  I  Echocardiogram  Except  Transesophageal  

Transesophageal  Echocardiogram  

Mammography  

Level  I  Fluoroscopy  

Myelography       ; 

Arthrography  

Level  I  Digestive  Radiology 

Level  II  Digestive  Radiology ,„ 

Diagnostic  Urograpny  

Level  I  Angiography  and  Venography  except  Extremity 

Level  !l  Angiography  and  Venography  except  Extremity 

Venograohy  of  Extremity  „ _. 

Miscellaneous  Computerized  Axia-  Tomography  

Computerized  Axiai  Tomography  with  Contrast  Matenal  

Magnetic  Resonance  Imaging  and  Magnetic  Resonance  Angiography  with  Contrast 
Material 

pQslror  Emission  Tomography  (PET) 

Mvoca'dia  Scans       

Compien  Venography  

C~   Bone  Density  

Needie  Localization  for  Breast  Biopsy  _ 

Standard  \on-imaging  Nuciea'  Medicine  „..„ 

Level  '  Biagnostic  Nuciear  Meoicne  Excluding  Myocardial  Scans . 

I  Diagnostic  Nuclear  Meoicme  Excluding  Myocardial  Scans  

Therapeutic  Nuciea-  Meaicme  

i  Therapeutic  Nuclear  Medicme   

Therapeutic  Radiologic  P-ocedures  

Therapeutic  Radiologic  Procedures 


Level 

Level 

Level 

Level  I 

Level  I 

Miscellaneous  Radiatic^  T'eatmem       

Level  I  Radiation  Therapy     

Leve'  II  Radiation  Therapy  ^ 

Level  HI  Radiation  The'apy  .'. 

Treatment  Device  Construction  

Level  I  Therapeutic  Radiation  Treatment  Preparation : 

Level  Ii  Therapeutic  Radiatioi  'reatment  Preparation  

Level  III  Therapeutic  Radiation  Treatment  Preparation 

Radioeiemeni  Applications  

Bracnyiherapv  

Hyperthermic  The'apies      

Electroconvulsive  Therapy    

Biofeedback  and  Other  "Training  

Brief  Individual  Psychotherapy     

Extended  individua'  Psychotherapy  

Family  Psychotherapy  

Group  Psychotherapy 

Dental  Procedures  

Computenzeo  Axial  Tomography  and  Computenzed  Angiography  wittiout  Contrast 
Matenal 

Computenzed  Axial  Tomography  and  Computerized  Angio  w/o  Contrast  Matenal 
followed  By  Contrast 

Magnetic  Resonance  Imagmg   Miscellaneous  

Magnetic  Resonance  imaging  and  Magnetic  Resonance  Angiography  without  Con- 
trast 

MRI  and  Magnetic  Resonance  Ang>ographv  without  Contrast  Matenal  followed  by 
Contrast  Material 

Observation  

Minor  Ancillary  Procedures  

SKin  Tests  and  Miscellaneous  Red  Blood  CeJi  Tests  ,-. 

Level  I  Pathology  ., 

Level  II  Pathology  

Level  III  Pathology  „ 

Level  I  Transfusion  Latjoralorv  Procedures  _ 

Level  il  Transfusion  Latsoraton.  P'oceoures  t 

Level  III  T-anstusion  Laboratory  Procedures 

Fertility  Laboratory  Procedures  

Level  II  Injections  

Level  II  Allergy  injections  

Administration  of  intiuenzaPneumonia  Vaccine 

Level  I  Immunizations  _ 

Level  II  immunizations       

Level  II  Injections  

Level  I  Alimentary  Tests       

Level  II  Alimentary  Tests    

Fitting  of  Vision  Aids  

Otorhinolaryngologic  Function 


Status 
Indicator 


ests 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copayment 


-4- 


Minimum 
Unadjusted 
Copayment 


1.54 
2.33 
3.85 
5.30 
0.60 
1.38 
5.24 
2.59 
1.48 
2.16 
2.34 
7.72 
13.54 
4.32 
1.58 
448 
715 

18.72 
5.41 
4.06 
1.17 
1.63 
1.75 
3.50 
4.20 
501 

12.10 
3.39 
7.07 
0.21 

2  07 
515 

11  16 

300 

1.63 

3.71 

14.51 

32  40 

14.84 

3.90 

3,88 

0.93 

1.15 

1.73 

269 

1  38 

10.97 

3.24 

5.22 

5.39 
6.29 

854 

6.85 
0.84 
0.10 
0.21 
039 
056 
0.26 
0.77 
1.56 
0.77 
0.41 
0.25 
0.10 
019 
1.11 
1.79 
1  35 

3  25 
0.86 

1  73  I 


$78  39 

$11861 
$195  98 
$269  79 

S30  54 

S7C25 
$266  74 
$131  84 

$75  34 
$109  95 
$119  12 
$392  98 
$689  24 
$219  91 

$80  43 
$228  05 
$363  96 

$952  92 

$275  39 

$206  67 

$59  56 

$82  97 

S89  08 

$178  16 

$21380 

$255  03 

$615.94 

$172  56 

$359  89 

$10  69 

$105  37 

$262  16 

S568  09  : 

$152.71  ' 

$82  97 

$188  85 

$738  62 

$1  649  29 

$755  42 

$198  53 

$19751 

$47  34 

$58  54 

$88  06 

S'3693 

S70  25 

$558  42 

$164  93 

$265  72 

$274  37 
$320  19 

S434  72 


$43  11  1 

$65  24 

$101  91 

$145  69 

$16  80 

$38.64 

$128  12 

$68  56 

$41  44 

$60  47 

$65  52 

$174  57 

$351  51 

$11435  I 

$44  24 
$125  43  I 
$200  18 

$415  21 

$151  46 

$90  93 

S32  76 

$44  80 

$48  99 

$90  20 

Si  17  59 

$140  27 

$338  77 

$9491 

$172  51 

$4  06 

$47  72 

$52  53 

$216  55 

$69  28 

$41  52 

$90  65 

$339  05 

S164  02 
$101  25 
$80  06 
S21  ^6 
$12  29 
$21  13 
$20  19 
$18  27 

$90  71 

$146.15 

$150  90 
$176  10 

$239  10 


S548  69 

542^6  $10  69 

S£  09  $2  80 

Si:69  S588 

S'^SJ  S10  72 

528  5-  $1568 

S-3^4  S5  37 

539  20  SI 2  03 

S~5  4-  $20.13 

535  20  

S2C  67  '  

S-2-3  1  

S^  39  I  

S?  67  ;  : 

556  50  

S5-  -2  

S68  -2  $34  36 

$'65  44  S82  72 

S43  -8  $9.63  I 

$88  06  $32  58  I 


$1568 
$23  72 
$39  20 
$53  96 
$611 
$1405 
$53  35 
$26  37 
$15  07 
$21  99 
$23  82 
$78  60 
$137  85 
$43  98 
$1609 
$45  61 
$72  79 

$190  58 
$55  08 
$41  33 
$11  91 
$16  59 
$17  82 
$35  63 
$42  76 
$51  01 

$123  19 
$34  51 
$71  98 
$2  14 
$21  07 
S52  43 

$113  62 
$30  54 
$16  59 
$37  77 

$147  72 

$329  86 

$151  08 
$39  71 
$39  50 
$9  47 
$11  71 
$1761 
$27  39 
$1405 

$111  68 
$32  99 

$53  14 

$54  87 
S64  04 

$86  94 

$69  74 
$8  55 

$1  02 
$2  14 
S3  97 
$5  70 
$2  65 
$7  84 
$1588 
$7  84 
$4  17 
$2  55 


$1  93 
$11.30 
$18.22 
$13  74 

S33  09 
$8  76 

$1761 


I 
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-List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 
Weights.  Payment  Rates,  and  Copayment  Amounts — Continued 

[Calendar  Year  2002]  -   • 


APC 


Group  Titte 


Status 
Indicator 


Relative 
Weigh! 


Payment         ,  ,^^1'°"?' 
Rate  Unadiustea 

Copayment 


Minimum 
Unadjusted 
Copayment 


0364 
0365 
0367 
0368 

0369 
0370 
0371 
0372 
0373 
0374 
0600 
0601 
0602 
0610 
0611 
0612 
0620 
0685 
0686 
0687 
0688 
0689 
0690 
0691 
0692 
0693 
13694 
0695 
0697 
0698 
0699 
0701 
0702 
0704 
0705 
0706 
0707 
0708 
0709 
0710 
0711 
0712 
0713 
0714 
0715 
0716 
0717 
0718 
0719 
0720 
0721 
0725 
0726 
0727 
0728 
0730 
0731 
0732 
0733 
0750 
0754 
0755 
0762 
0763 
0764 
0765 
0768 
0769 
0800 
0801 
0802 
0803 
0807 
0809 
0810 
0811 
0812 


Level  I  Audiometry  

Level  11  Audiometry        

Level  I  Pulmonary  Test   

Level  II  Pulmonan/  Tests 

Level  III  Pulmonary  Tests  „ 

Allergy  Tests  

Level  I  Allergy  injections  

Therapeutic  Phletxitomy       

Neuroosycnoiogicai  Testing  

Monitonng  Psychiatnc  Drugs 

Low  Level  Chnic  Visits     

Mid  Level  Cimic  Visits    

High  Level  Clinic  Visits  

Low  Level  Emergency  Visits  '. 

Mid  Level  Emergency  Visits     

High  Level  Emergency  Visits  

Critical  Care  

Level  Hi  Needle  Biopsy  Aspiration  Except  Bone  Marrafv 

Level  V  SKin  Repair  

Revision  Removal  of  Neurostimulator  Electrodes 

Revision  Removal  ol  Neurostimulator  Pulse  Generator  Receiver 

Electronic  Analysis  of  Cardioverter-defibnilators  

Electronic  Analysis  of  Pacemakers  and  ottier  Cardiac  Devices  ... 

Electronic  Analysis  of  Programmable  Shunts/Pumps   

Electronic  Analysis  ol  Neurostimulator  Pulse  Generators  

Level  II  Breast  Reconstruction  

Level  ill  ExciS'On  Biopsy        '. 

Level  VH  DeDndemeni  S  Destruction  

Level  II  Echoca'diogram  Except  Transesophageal 

Level  II  Eye  Tests  &  Treatments    

Level  iV  Eye  "rests  &  Treatment     

SR  89  cnionde   per  mCi  

SM  153  lexidronam   50  mCi  

IN  1 1 1  Sat^momab  pendetide  per  dose 

TC  99M  letrofosmin   per  dose         

New  Technoloay— Level  i  (SO-S50)  

New  Technology— Level  H  iS5O-Si00)    

New  Technology  — Level  III  iSl0O-S200)  

New  Technology— Level  iV  iS20O-$3O0)  

New  Technology—Level  V  ,S3CO-$500)  

New  Technology— Level  Vi  iS50O-S750)  

New  Technology— Level  VII  |S750-S1000)   

New  Technology— Level  VIII  ($1000-S1250)  

New  Technology— Level  IX  ($1250-S1500)  

New  Technology— Level  X  (S150O-S1750)    

New  Technology— Level  XI  ($1750-$2000)   

New  Technology— Level  XII  (52000-52500)    

New  Technology— Level  XIII  ($2500-53000) 

New  Technology— Level  XIV  'S3000-S3500)  

New  Technology— Level  XV  (S3500-S5000)  

New  Technology— Level  XVI  (S5000-S6000)  

Leucovorin  calcium  in|,  50  mg  

Dexrazoxane  hcl  injection.  250  mg  

Etidronate  disodium  in)  300  mg    ,. 

Filgrastim  300  meg  iniection 

Pamidronate  disodium    30  rng  

Sargramostim  injection  50  meg  

Mesna  injection  200  mg       

Non  esrd  epoetin  alpha  inj.  1000  u 

Dolasetron  mesylate   10  mg    

Metociopramide  hcl  injection  up  to  10  mg  

Thiethylperazine  maleate  inj  up  to  10  mg 

Dronabinol  2  5mg  oral    

Dolasetron  mesylate  oral.  100  rng  - 

Granisetron  hci  injection  10  rrx^g 

Graniselron  hcl  1  mg  oral   

Ondansetron  hcl  injection  1  mg  

Ondansetron  hci  8mg  oral      

Leuproiide  acetate  3  75  mg   

C/clopnosphamide  oral  25  mg 

Etopos'de  oral  50  mg    

Meiphalan  oral  2  mg     

AidesieuKin  Single  use  vial    

Beg  'ive  intravesical  vac         

Gosereiin  acetate  implant  3  6  mg 

Cartioolatin  injection  50  mg      

Carmus  bischi  nitro  inj  100  mg     


0.58 
1.31 
0.70 
1.47 
3.49 
0.80 
0.70 
0.53 
1.00 
0.89 
0.86 
095 
1.38 
1.23 
2.16 
3.49 
8.40 
9  16 
24  01 
42  34 
145  27 
0.43 
0.37 
317 
14  34 
31  81 
3  99 
15.78 
2.08 
1.03 
6.46 


529 

$66 

$35 

$74 

5177 

$40 

$35 

$26 

$50 

$45 

$43 

$48 

$70 

$62 

$109 

$177 

S427 

5466 

$1,222 

52  155 

57  394 

521 

$18 

5161 

5729 

51,619 

5203 

$803 

$105 

$52 

$328 

5963 

51  020 

Si. 591 

$114 

$25 

$75 

$150 

$250 

5400 

$625 

$875 

51  125 

51375 

51  625 

51  875 
52.250 

52  750 
53.250 

54  250 

55  500 

54 

$194 

563 

5179 

5265 

529 

536 

512 

516 

51 

54 

S3 

569 

$18 

$44 

56 

526 

593 

S2 

552 

$2 

$672 

$166 

$446 

$114 

$117 


52  511  51 

68  520  00 
63  517  82 
83  538  16 
65  558  50 
72  51181 

63  i         

98  $10  09 

90  $1425 

30  59.97 

78  '  

36  

25  

61  $19 41 

95  536  47 
65  554  1 4 

59  S149  66 
28  S205  16 
21  S277  92 
28  

82  

89  S12  04 

83  510  36 

37  588  75 

96  5401  48 

26  $712  4:- 
1  1  560  93 

27  S369  50 
88  ,  555  06 
43  519  92 

84  5147  98 

42  

00  

25  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

00  

15  

52  

65  

08   

87  

06  

48  

26  

45  

1  7 

60  

28  

64  

54   

69  

09  

41   

47   

03   

43  

29  

60  

49  

49  

46  

84   


55  90 

51334 

57  13 

514  97 

535  53 

$6.14 

$7  13 

55  40 

510  18 

$9  06 

$8  76 

59  67 

514  05 

S12  52 

521  99 

535  53 

585  52 

593  26 

5244  44 

5431  06 

51,478  96 

54  38 
53  77 

532  27 

5145  99 

5323  85 

540  52 

$160  65 

521  ig 

510  49 

565  77 

5137  92 

$146  02 

5227  80 

516  32 

55  00 
S1500 
530  00 
550  00 
580  00 

5125  00 

5175  00 

5225  00 

5275  00 

5325  00 

5375  00 

5450  00 

S550  00 

5650  00 

5850  00 

51.100  00 

5  38 

524  93 

59  11 

523  00 

538  06 

$4.16 

S3.30 

$1.57 

$2.11 

$.11 

$.66 

$.42 

$8.94 

$2.65 

$6.40 

$.78 

$3.39 

51200 

S  18 

$6.73 

$33 

596  29 

521  38 

563  92 

516  39 

516  87 
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Addendum  A.— List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators.  Rel..ative 
Weights.  Payment  Rates,  and  Copayment  Amounts — Continued 

[Calendar  Year  2002] 


APC 


Group  Title 


0813  Cisplalin  i0  mg  injection  

0814  Asparaginase  injection  "QOOOu 

0815  Cydophosphamioe  lOCmgini     

0816  Cyclophosphamide  ivoprni^ec  *00  mg 

0817  Cylarabine  hcl  '00  mg  inj  

0818  Dactmomycin  0  5  mg  

0819  Dacartazme  lOOmginj  

0820  Daunorubicm  10  mg  

0821  Daunorubicm  ctrate  liposom  10  mg    

0822  Diethyistiibestroi  mtection  250  mg 

3823  Docetaxe'  20  mg  

0824  Etoposioe  10  mg  inj  ', 

0826  Methotrexate  Oral  2  5  mg    

0827  Floxundme  mjection  500  nig  „. 

0828  Gemcitabine  HCL  200  mg    

0830  Innotecan  injection  20  mg  

0831  Ifosfomide  injection  1  gm    

0832  Idarubicin  he'  injection  5  mg 

0833  Interferon  attacon-l    l  meg  

0834  Interferon  alta-2a  mj  recombinant  3  million  u 

0836  Interferon  alfa-2fc  ini  recompinant.  1  million  

0838  Interferon  gamma  l-b  inj.  3  million  u 

0839  Mechlorefhamine  hci  mj  10  mg  

084C  Melphaian  hyorochl  50  mg  

0841  Methotrexate  sodium  inj  5  mg  ~ 

0842  Fludarabme  phosphate  inj  50  mg 

0844  Pentostatin  injection    10  mg        

0847  Doxorubicin  nc!  10  mg  vi  chemo  

0849  Rituximab   lOOmg  

0850  Streptozocin  injection   1  gm  

0851  Thiotepa  injection   15  rng    

3852  Topotecan  4  mg        , 

0853  Vinblastine  suttate  inj.  1  tng  

0854  Vincnstme  sulfate  i  mg  in)  

0855  Vmorelbine  tartrate    IQ  mg   

0856  Porfimer  sodium   75  mg     

0857  Bleomycin  sulfate  injection  15  u , 

0858  Cladnbine    img  

0859  Fluorouracil  injection  500  mg  , 

0860  Pl'camycin  imithramycini  inj  2.5  mg  

OSe'  Leuproiide  acetate  injection  1  mg  

0862  fvl'tomycin  5  mg  mj  

0863  Paclitaxe!  'njection   30  mg , 

0864  Mtoxantrone  hcl   5  mg  

0865  imeneron  alta-n3  inj  human  leuKocyte  derived,  2 

0884  Rho  d  immune  globulin  in|  1  dose  pkg  , 

0886  Azathiopnne  era'  50mg  

0387  Azathiopnne  parenteral  lOOmg  , 

0888  Cydosponne  oral  100  mg   « 

0889  Cyclosponr  parenteral  250mg  

0890  Lymphocyte  immune  globulin  250  mg  

089"  Tacrolimus  oral  pe'  l  mg       

0900  Aiglueerase  injection  per  lOu 

090'  Alpha  1  proteinase  mhibrtor.  10  mg  „. 

0902  Botulinum  toxin  a   per  unit   

0903  Cytomegalovirus  imm  IV  vial  

0905  Immune  globulin  500  mg     

0906  PSV-ivig  50  mg  '       „ 

0907  Ganciclovir  Sodium,  50C  mg  injection  , 

0908  Tetanus  immune  globulin  inj  up  to  250  U 

0909  In'erferon  heta-ia  35  meg  

091C  interferon  beta- lb  0  25  mg  

091 1  Streptokinase  per  250  000  lu  

0913  Ganciclovir  long  act  implant  4.5  mg , 

0916  Injection  imiglucerase  unit  , 

0917  Pharmacologic  stressors  

0925  Factor  vm  per  lu  

0926  Factor  VIII  (porcine)  per  lu  , 

0927  Factor  vm  recombinant  per  iu 

0928  Factor  ix  complex  per  lu    

0929  Anti-inhibitor  per  lu  

0930  Antithrombin  m  injection  per  iu  

0931  Factor  IX  non-reeombinant  per  iu  „ _ 

0932  Factor  IX  recombinant  per  lu     

0949  Plasma  Pooled  Multiple  Donor  Solvent  Detergent  T  

0950  Blood  (Whole)  For  Transtuston  

0952  Cryopreciprtate   


Status 
Indicator 


Relative 
Weight 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
6 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
6 
G 
G 
G 
G 
6 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
K 
G 
G 
6 
K 
G 
G 
K 
G 
G 
G 
G 
G 
G 
G 
G 
K 
K 
K 


Pavment  National 

Kajment        unadjusted 
"^'^         ,   Copayment 


0.42 


1.66 


0.34 


2.78 
1.97 
066 


$42  18 

562  61 

S5  82 

54  89 

$6  10 

$13  87 

$12  68 

576  62 

564  60 

514  41 

5297  83 

510  45 

$3  45 

$129  56 

$106.72 

$134.25 

5156  64 

$41221 

$4  10 

$34  86 

$11  28 

$285  55 

$1201 

$40074 

$45 

$271.82 

$1.65414 

$37  46 

S454  55 

$117  64 

$116  97 

$66419 

$4  11 

$30  16 

588  83 

$2,603  67 

5289  37 

553  39 

52  73 

593  80 

569  79 

$121  65 

$173  50 

S244.21 

$7.86 

$3411 

$1  25 

51  06 
$5  22 

$25  08 
5269  06 

52  91 
$37  53 

$2  09 

$4  39 

$370  50 

535  63 

515.51 

521  38 

$102  60 

$225  22 

$68  40 

$84  50 

$4  750  00 

$3  75 

$17.31 

$.87 

$2.09 

$1.12 

$.48 

$1  43 

$1  05 

$2613 

$1  12 

$141.51 

$100  28 

$33  60 


Minimum 
Unadjusted 
Copayment 

$3  82 

58  96 

$75 

$63 

$.55 

$199 

$1  15 

S6  94 

$9  25 

$1  30 

$42  64 

$95 

$.31 

$1664 

$15  28 

$19  22 

$22  42 

$59  01 

$59 

$4  99 

$1  45 

S40  89 

Si  72 

^7  37 

$04 

$38  91 

$236  80 

$481 

$65.07 

$1684 

$10  59 

$95  08 

$37 

$3  87 

$12  72 

$372  74 

$37  16 

$4  83 

$25 

$13  43 

$6.32 

$11  01 

$22  28 

•    $3496 

$1  12 

—        $438 

$11 

$10 

$67 

$3  22 

$38  52 

$42 

S5  37 

$30 

$63 

$47  58 

$3  23 

$199 

$4  28 

$13  18 

$32.24 

$9  79 

S1690 

$680  00 

554 

S3  46 

$08 

$30 

$  14 

504 


$3  74 

$16 

$28  30 

S20  06 

$6  72 


I 
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-LiST  OF  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 
Weights.  Payment  Rates,  and  Copayment  Amounts— Continued 

[Calendar  Year  2002] 


APC 


Group  Title 


0954 
0955 
0956 
0957 
0958 
0959 
0960 
0961 
0962 
0963 
0964 
0965 
0966 
0970 
0971 
0972 
0973 
0974 
0975 
0976 
0977 
0978 
0979 
0980 
0981 
0982 
0983 
0984 
0985 
1009 
1010 
ion 

1012 
1013 
1014 
1016 
1017 
1018 
1019 
'024 
'045 
1058 
1059 
1064 
1065 
1066 
1079 
'084 
1086 
1087 
'089 
1091 
1092 
1094 
1095 
'096 
1097 
'098 
1099 
1122 
1166 
1167 
1178 
1188 
1200 
1201 
1202 
1203 
1205 
1207 
1305 
1348 
1400 
1401 
'402 
1403 
1404 


RBC  leukocytes  reduced 

Plasma   Fresn  Frozen  

Plasma  Protein  Fraction  

Platelet  Concentrate     

Platelet  Ricn  Plasma  

Red  Blood  Ceiis 
Washea  Red  Biood  Ceils 
Infusion    Albumin  iHumani  5°i 
Infusion    Albumin  !  Human  i  25' 

Albumin  ihumani   5~=  250  ml 

Albumin  ihumani   25'-   2C  ml 

Albumin  ihumani   25°;   50ml  

Plasmaprotein  tract  5^=  250ml   

New  Tectinology — Level  '  (S0-S50)  .. 
New  Technology— Level  II  iSSO-SlOO) 


,  50  ml  .. 
0.  50  ml 


S'CK>S200)  

.S20C'-S30O)  

'S30O-S500)  

IS50O-S750)   

(S750-S1000)   ... 

(S10OO-$1250) 
($1250-51500)    . 


New  Technology — Level  in 

New  Technology — Level  iv 

New  Technology — Level  V 

New  Technology— Level  VI 

New  Technology— Level  VII 

New  "technology — Level  VIII 

New  Technology— Level  IX 

New  Tecnnoiogy— Level  X  iS1500-Si750)  .... 

New  Technoiogv— Level  Xi  (S'750-S2000)  ... 

New  ^echnoiogY— Level  Xll  IS200O-S2500)  .. 

New  "technology- Level  Xlll  iS2500-S3000)   . 

New  Technoiogv— Level  XIV  iS3000-  S3500) 

New  Technology— Level  XV  .S350O-S50O01    . 

New  Technology— Level  XVi  ;S5000-S6000i  . 

Cnyoprecip  reduced  plasma  

Blood  lR  CMV-neg  

Platelets  HtA-m   LR  unit  

Platelet  concentrate,  LR.  irradiated,  unit 

Plateiet  concentrate,  LR.  unit  

Plateie's  aph  pher,  LR.  unit 

Blood  LR  troideglycerol. washed 

Platelets  aph  pher   LR  CWV-neg,  unit  

Blood  LR  irradiated  

Platelets  aphpher   LR,  irradiated,  unit 

Qumupnstin  dalfopnstin  500  mg  (150/350)  ..... 

lobenguane  Sulfate  I-13'       

TC  99M  oxid'onate   per  vial  

Cultured  chondrocytes  r-pinl 

1-131  cap  each  add  mC       

1-131  sol  each  add  mC         

IN  1 1 '  satumomac  pendetide  

CO  5'  58  0  5  -^C.  

DeniieuKin  dittitox   30C'  MCG 

Temozoiomioe  oral  5  mg        

1-123  per  100  uci  

Coo  57  0  5  Mci  

IN  111  Oxyquinoiine   per  5  mCi  

IN  1 1 '  Pentetale  per  0  5  mCi  

TC  99W  Albumin  aggr  i  0  cmCi  , 

Technetium  TC  99M  Depreotide    

TC  99M  Exametazime   per  dose   

TC  99W  Mebrofenin  per  vial  

TC  99M  Pentetate   per  vial        

TC  99M  Pyrophosphate   per  vial  

TC  99M  arcitumomab  per  vial 

Cylarabme  liposomal,  10  mg 

EpirubiCin  hcl   2  mg      

Busulfan  IV  6  mg         

1-13'  cap   per  1-5  mCi  

TC  99M  Sodium  Glucoheptonate    

TC  99M  succimer   per  vial  

TC  99M  Sulfur  Colloid   pe'  dose   

Verteporfin  for  .niection  - 

Technetium  Tc  99m  disofenin  

Octreotide  acetate  depot  Img 

Apligraf 

1-131  soi  per'-6mCi  

Diphenhydramine  hcl  50mg    

Prochlorperazine  maieale  5mg     

Promethazine  hcl  i2  5mgorai      „ 

Chiorpromazine  hcl  lOmg  oral       

Tnmethobenzamide  hcl  250mg      


Status 

Relative 

Payment 

Indicator 

Weight 

Rate 

K 

2.67 

S135.91 

K 

2.13 

S108  43 

K 

1.19 

S60  58 

K 

0.93 

S47  34 

K 

1.10 

S55  99 

K 

1.93 

S98  24 

K 

3.60 

S18325 

K 

2.07 

S10537 

K 

1.04 

S52  94 

K 

10.35 

S526  86 

K 

2.08 

5105  88 

K 

5.20 

$264  70 

K 

5.95 

$302  88 

T 

525  00 

T 

575  00 

T 

5150  00 

T 

5250  00 

T 

5400  00 

T 

5625  00 

T 

5875  00 

T 

51  125  00 

T 

51  375  00 

T 

51  625  00 

T 

51  875  00 

T 

52.250  00 

T 

52,750  00 

T 

53,250  00 

T 

$4  250  00 

T 

55  500  00 

K 

0.82 

$41  74 

K 

2.72 

$138  46 

K 

11.21 

$570  63 

K 

1.81 

$9214 

K 

1.11 

$56  50 

K 

8.45 

$430  14 

K 

6.76 

$344,11 

K 

8.82 

$448,97 

K 

2.96 

$150  68 

K 

9.11 

$463  74 

G 

$102  05 

G 

$495  65 

G 

$36  74 

G 

$14.250  00 

G 

$5  86 

G 

51581 

G 

$1  591  25 

G 

S253  84 

G 

S999  88 

G 

56  05 

G 

$65 

G 

$81  10 

G 

$427  50 

G 

$256  50 

G 

$33  09 

G 

538  00 

Q 

$445.31 

G 

$51  44 

G 

$22  43 

G 

$39  1 1 

G 

$1 .235  00 

Q 

5371  45 

G 

524  94 

G 

526  48 

G 

$117  25 

G 

S22  61 

G 

$135  66 

G 

$76  00 

G 

$1  458  25 

G 

$79  17 

G 

$138  08 

G 

$1  157  81 

G 

5146-57 

G 

5  23 

G 

$65 

G 

$01 

G 

$27 

G 

S38 

National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


527  18 
321  89 

512  12 
59  47 

$11  20 
S19  65 
536  65 
521  07 

510  59 
5105  37 

521  18 

552  94 

560  58 
55  00 

$1500 

530  00 

550  00 

580  00 

S'25  0C 

5175  00 

5225  00 

$275  00 

5325  00 

$375  00 

5450  00 

5550  X 

$650  00 

$850  00 

Si  100  00 

58  35 

52^69 

5114  13 

S1843 

SI'  30 

586  03 

$68  82 

589  79 

530  14 

592  75 

513  11 
570  96 

55  26 

52  040  00 

S75 

52  03 

5227  80 

536  34 

5143  14 

5  87 

S  06 

51041 

561  20 
$23  22 

$4  25 

$5  44 

$63  75 

57  36 

52  B8 
55  60 

$176  80 

553  18 
$3  57 

53  79 
51506 

53  24 

519  42 

$9  76 

5208  76 

511  33 
519  77 

5165  75 
$18  82 
5  02 
506 
500 
$02 
$03 
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Addendum  A.— List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators.  Relative 
Weights.  Payment  Rates,  and  Copayment  Amounts — Continued 

[Calendar  Year  2002] 


APC 


Group  Title 


Status 
Indicator 


Relative 
Weight 


Payment 
Rate 


1405  Thiethylperazine  maleatelOmg     , 

1406  Perphenazine  4,mg  oral  , 

1407  Hydroxyzine  pamoate  25mg 

1409  Factor  viia  'ecombman;   per  i  2  mg 

1600  Technetium  TC  99M  sestamibi    

1601  Technetium  TC  99W  medronate  

1602  Technetium  TC  99M  apcitide      

1603  Thalious  chloride  TL  201    per  mCi 

1604  IN  111  capromab  pendetide,  per  dose 

1605  Alx:iximab  ihiection,  10  mg 

1606  Anistreplase  30  u  

1607  Eptifibatide  injection  5  mg  

1608  Etanercept  miection  25  mg         

1609  Rho(Dl  immune  globulin  h  so    100  iu 

1611  Hylan  G-P  20  iniection    16  mg   

1612  Daciizumab  parenteral  25  mg  

1613  Trastuzumab   '0  mg  

1614  Valnjbicin    200-  mg     

1615  Basiliximao  20  mg     

1617  Lepirudin  

1618  Vonwiliebrandfactrcmplx  per  iu  

1619  Ga  67   per  mCi  

1620  Technetium  tc99m  bicisate         

1621  Xenin  xe  '33  

1622  Technetium  tc99m  mertiatide       

1623  Technetium  tc99m  glucepatate    

1624  Sodium  phosphate  p32  

1625  Indium  '  11 -in  pentet'eotide  

1626  Technetium,  tc99m  oxioronate       

1627  Technetium  ic99miabeiecl  rtxs    

1628  Chromic  phosphate  p32  

1713  Anchor  screw  baton  tis.'bn  

1714  Cath   trans  atherectomy    dir 

1715  Brachytherapy  needle        

1716  Brachytx  seed  Gold  '96    

1717  Brach/tx  seed   HDP  lr-192  

1718  '  Brachytx  seea    Iodine  125   

1719  Brachytxseed   Non-HDR  lr-192 

1720  Brachytx  seed   Palladium  103   

1721  AlCD   dua  chamtier  

1722  AlCD   single  chamber  

1724  Cath   irans  atherec  'otation  

1725  Cath   translumin  non-laser  

1726  Cath  bal  dil  non-vascular 

1727  Cath  bal  tis  dis  non-vas   

1728  Cath   b'achytx  seed  aom     

1729  Cath  drainage  

1730  Cath   EP   19  or  fewer  eiect  

1731  Cath   EP  20  or  more  eiec  

1732  Cath  EP  diagabi  3D  vect  

1733  Cath   EP  othr  than  cooi-tip 

1750  Cath   hemodialysis  long-term  

1751  Catti.  inf  per  cent  midline   

1752  Cath  hemodialysis  short-term 

1753  Cath   mtravas  ultrasound  

1754  Catheter  infadiscal   

1755  Catheter  intraspinal     

1756  Cath   pacing   transesoph  

1757  Cath  thrombectomy  emboieci     

1758  Cath  ureteral  

1759  Cath  intra  echocardiography  

1760  Closure  dev  vase   imp  insert        

1762  Conn  tiss  human  (inc  fascia 

1763  Conn  tiss    non-human  

1764  Event  'ecorde'  ca'diac       

1765  Adhesion  banner  

1766  Intro  sheath  strbie  non-peel  .-. 

1767  Generator,  neurostim.  imp 

1768  Graft  vascular      

1769  Guide  wire  

1770  Imaging  coil   MR   msertable 

1771  Rep  dev   unnanv  w  sling  

1772  Infusion  pump  programmable     

1773  Retneval  dev  mserl  

1776  Joint  device  I  implantable  1  

1777  Lead  AlCD  enOo  single  coil 

1778  Lead,  neuroslimuiator        


National  Minimum 

Unadjusted       Unadjusted 
Copayment  j  CopaynDent 


$.56 

S.62 

$28 

$1 .596  00 

$121  70 

$4218 
$475  00 

S78  16 

$2  192  13 

$51302 

$2,693.80 

$11.31 
$141  01 

$20  55 
S213  87 
5397  29 

$52  83 

$423  23 

$1.437  78 

$131.96 

595 

525  62 
$403.99 

$29  93 
$137  75 

$2261 

$935  75 

SI  47 

$40  90 

$150.86 


508 

506 

$03 

$228  48 

$17  42 

$5  42 

$68  00 

$7  08 

$313  82 

$73  44 

$385  64 

$1  45 

$20  19 

S2  64 

$27  47 

$56  88 

S7  56 

S60  59 

$205  83 

$18  89 

$14 

$2  32 

$57  83 

$2  71 

$19  72 

$324 

$7  78 

S133  96 

S21 

$5  85 

$21.60 

:    i     i     !     : 
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Addendum  A, — List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts— Continued 

(Calendar  Year  2002] 


National  Minimum 

Unadjusted       Unadiusted 
Copayment      Copayment 


1779  Lead  pmKr  transvenous  VDD  

1780  Lens   intraocular  

1781  Mesn  umpiantaDie'        

1782  Morceiiator  

1784  Ocular  dev  mtraop  det  ret  

1785  Pmkr  dual   rate-resp 

1786  PmKr  single  rate-resp  

1787  Patient  progr   neurostim  

1788  Port   indwelling   imp     

1789  Prosthesis  breast  imp 

1813  ProstnesiS  penile  mflatab  

1815  Pros   unnary  sph   imp  

1816  Receiver  transmitter  neuro 

1817  Septal  defect  imp  sys  

1874  Stent   coated  GOV  w  del  sys   

1875  Stent   coated. cov  w  0  del  sy  

1876  Stent   non-coano-cov  w  del 

1877  Stent   non-coal  gov  w  o  del  

1878  Matr!  for  vocal  cord        

1879  ■'"issue  marker  imp       

1880  Vena  cava  filter  

1881  Dialysis  access  system         

1882  AICD   other  than  singdual    

1883  Adapt  ext   pacing  neuro  ead   

1885  Cath   'ransiumm  angio  laser  

1887  Catheter  guidmg  

1891  Infusion  pump  non-prog  Derm  

1892  Intro  sneatn  f'xed  peel-away  

1893  Intro  Sheath  fixed  non-pee      

1894  Intro  Sheath   non-laser  

1895  Lead  AiCD  endo  dual  coil  

1896  Lead   AlCD   non  singdua'    

1897  Lead   neurostim,  test  Kit         

1898  Lead   pmKr   other  than  trans  

1899  Lead   pmKr  AICD  combination  

2615  Sealant   pulmonany   liquid    

2616  Brachytx  seed   Yttrium-90    

2617  Stent   non-cor   tem  w  o  del  

2618  Probe  cnyoablation  

2619  PmKr   dual   non  rate-resp      

2620  PmKr   single   non  rate-resp  

2621  Pmkr  other  than  smgdual  

2622  Prosthesis   oeniie   non-mf     

2625  Stent   non-cor   tem  w  del  sys         

2626  Infusion  pump   non-prog  'emp      

2627  Cath   suprapubic,  cystoscopic 

2628  Cathe'er  occlusion  

2629  Intro  Sheath   laser 

2630  Cath   EP  cooi-tip  

2631  Rep  dev    unnary   w'o  sling  

7000  Amifostme  500  mg  

7001  Amphotericin  B  lipid  complex,  50  mg 

7003  Epoprostenoi  miection  0  5  mg  

7005  Gonadoreiin  nydroch    100  meg      

7007  Milnnone  lactate   per  5  mi   in,        

7010  Morphine  Sulfate  ipreser\'ative  ''ee)  10  mg 

701 1  OpreiveKin  injection    5  mg  

^OM  Fentanyi  citrate  inieciion  

7015  Busulfan   oral   2  mg     

7019  Aprotinin    lOOOOkiu     

7022  Elliot  s  B  solution  per  ml 

7023  Bladder  calculi  irng  sol         

7024  Corticorelin  ovne  tnflutat       

7025  Digoxin  immune  FAB  lovmel         

^026  Ethanolamine  oleate    lOO  mg        

7027  Fomepizoie    15  mg       

7028  Fosphfinytoin   50  mg  

7029  Glatiramer  acetate  per  dose 

7030  Hemin    per  1  mg  

7031  Octreotide  acetate  injection  

7032  Sermorelin  acetate  0  5  mg  

7033  Somatrem   5mg  

7034  Somatropin  injection     

7035  Teniposide   50  mg        

7036  Urokinase  250  000  lu  inj 

7037  Urofollitropin    75  lu  

7038  Muromonab-CD3   5  mg         


0.44 


6.41 


S392  06 

S109  25 

S12  04 

SI  92  37 

S22  40 

S1  02 

$245  81 

$1  23 

Si  91 

$2  16 

$1  43 

$24  70 

$368  03 

$551  66 

$39  73 

$1093 

$5  73 

$30  07 

$99 

$138  08 

$1360 

$209  48 

$39  90 

$222  80 

$326  29 

$73  29 

$269  06 


$56  13 

S1564 

$1  72 

$27  54 

$4  48 

$09 

$35  19 

$  11 

$27 

$31 

S20 

$3  54 

$52  69 

$78  97 

$5  69 

$1  56 

$82 

$4  30 

«14 

$19  77 

$1  95 

$29  99 

$5  12 

$31  90 

$65  26 

$10  49 

$38  52 


Federal  Register /Vol    66,  No.  231 /Friday.  November  30.  2001    Rules  and  Regulations  59933 


Addendum  A. 


-List  of  Ambulatory  Payment  Classifications  (APCsi  wth  Status  Indicators.  REi_ative 
Weights  Payment  Rates,  and  Copayment  Amounts— Contmuea 

[Calendar  Year  2002J 


APC 


Group  Title 


Status 
Indicator 


7039  Pegademase  bovine  mj  25  I  U  

7040  Pentastarcn  ^0'■.  solution     

7041  Tirotiban  hydrochloride  i2  5  mg 

7042  Capecitabme  oral   150  mg  

7043  Infliximab  injection  10  mg    

7045  Tnmietrexate  giucoronate     

7046  Doxorubicin  nci  liposome  mj  10  mg  ... 

7048  Altepiase  recombinant    

7049  Filgrastim  48C  meg  miection  

7050  Prednisone  oral      

7051  Leuproiide  acetate  implant  65  mg 

7315     Sodium  hyaluronate  mjectron,  5mg  .... 

9000  Na  cnromate  Cr5i    per  0  25rT>Ci  

9001  L.nezolid  in;   200mg     

9002  Tenecteplase   50mQ,vial   

9003  °aliv!2umab  pe'  5dmg  

9004  GemtuzumaC  orogamicin  inj,5mg 

9005  Reteplase  injection  

9006  Tacrolimus  inj   

9007  Baclofen  intrathecal  kit-iamp  

9008  Baclofen  refill  kit— per  500  meg  

9009  Baclofen  refill  kit— per  2000  -^cg  

9010  ,  Baclofen  refill  Kit— per  4000  meg  

9011  '  Caffeine  Citrate,  inj 

9012  '  Arsenic  Tnoxide  

9013  ,  Co  57  Cobaitous  CI     

9015  Mycophenoiate  mofetil  oral  250  mg  ... 

9016  Echoca'diography  contrast  

9018  Botulinum  tox  B  per  100  u  

9019  Caspotungm  acetate  5  mg  

9020  Sirolimus  tablet    1  mg    ; , 

9100     lodmateC  I-131  albumin     -. 

9102  51  na  chromate   per  SOmCi  

9103  Na  iOthalamate  l-"25   per  10  uci  

9104  Anti-thymocycte  giobuiin  rabbit  

9105  Hep  B  imm  glob  per  1  ml  

9106  Sirolimus    1  mg  , 

9108  Thyrotropin  alia  pe'  1  1  mg 

9109  Tirofliban  hci   per  6  25  mg  

9110  j  Alemtuzumab   pe-  mi 

9111  I  Inj   bivalirudin   pe' 250mg  vial  

9112  I  Perflutren  npid  micro  per  2ml  

9113  I  Ini  pantoprazQie  sodium   vial 

9114  '  Nesintide   per  1  5  mg  vial  

9115  Ini  zoledronic  acid  pe' 2  mg      

9200  Or-el   per  36  cm2  

9201  Dermagraff   per  37  5  sg  cm  

9217     Leuproiide  acetate  suspnsion,  7.5  mg 

9500  Platelets  irradiated  

9501  Platetets  pheresis  

9502  Platelet  pheresis  irradiated  

9503  Fresn  frozen  piasma  ea  unit  

9504  RBC  degiycerolized  

9505  RBC  iiradiateo       

9506  Granulocytes  pheresis 


0.36 


1.68 
9.16 
994 

■  5€ 
4  11 

2.44 
27  75 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimum 
Ur^adjusted 
Copayment 


$13933 

$15  11 

$436  41 

$2  43 

S63  24 

$118  75 

$358  95 

S1833 

$285  38 

$.07 

$5  399  80 

$26  13 

$52 

S2413 

$2.61250 

$66449 

$1.929  69 

$1,306  25 

$113.15 

$79  80 

$11  69 

$49  12 

S4308 

$3  05 

$23  75 

$81  10 

$2  40 

$118  75 

$8  79 

$34  20 

S651 

$1034 

$64  84 

$17  18 

$325  09 

$133  00 

$6  51 

S531  05 

$207  81 

$486  88 

$397  81 

$148  20 

S22  80 

$433,20 

$406  78 

$1  135  25 

$577  60 

$592  60 

$85  52 

$466  28 

$505  99 

S79  41 

$209  22 

$124.21 

Si  .412  59 


$19  95 

S2  16 

$62  48 

$35 

S9  05 

$1700 

$51,39 

$3  67 

S36.65 

$01 

$773  02 

S3.74 

$07 

$3  45 

S374  00 

$95  13 

S27625 

$187  00 

$16  20 

$11  42 

SI  67 

$7  03 

$617 

$44 

$3  40 

$1041 

$34 

S17  00 

$1  26 

$4  90 

$93 

Si  48 

S9  28 

$2  46 

$46  54 

$17  08 

S93 

$76  02 

$29  75 

$69  70 

$56  95 

$21  22 

$3  26 

$62  02 

$58  23 

SI 62  52 

$82  69 

$84  84 

$17  10 

$93  26 

$101  20 

$1588 

$41  84 

$24  84 

$282  52 

Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 


CPT/  Status 

HCPCS       indicator 


Descnption 


APC 


•0001T 

C 

•0002T 

c 

•0003T 

N 

•0005T 

c 

•0006T 

c 

•0007T 

c 

•0008T 

E 

•0009T 

T 

Enoovas  'epr  abdc  ac  aneurys 
Endovas  'ec  aboc  ac  aneurys 

Cervicography  

Perc  cath  stenfbrar  cv  art  

Perc  cath  stent 'b-am  cv  art  

Perc  cath  stenfbram  cv  art 
Upper  gi  endoscopy  w  suture 
Enoometnai  CPv'oablatior     


Relative 
Weight 


Payment 
Rate 


0193 


11.16 


f^tional  Minimum 

Unadjusted      Unadiusted 
Copayment      Copayment 


$568  09 


CPT  codes  and  descnptions  ar'y  are  coDvigW  A'^e-^ca'^  Meoca'  Associatxxi  All  Rigtits  Res^'-zec  AppiKrab*  PAPS  DINARS  Apply. 
Cooyr'gf^t  A-nencar  Denta-  Association  Ar  ignrs  rese'vec 
■  Cooe  IS  ne*  in  2X2 


$171  13 


$11362 
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Addendum  B— Payment  Status  bv  hCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT/         Status                                                r\^^~^,i^ 
HCPCS      Indicator                                                 Descnplion 

APC 

Relative           Payment 
Weight                Rate 

National 
Unadjusted 
Copayment 

Minimum 
Unadjusted 
Copayment 

00100     N 

Anestti.  salivary  gland  

00102     N 

Anesth.  repair  of  cleft  lip  

>' 

00103 

N 
N 
A 
N 
N 
N 
T 
T 
N 
N 
N 
N 

Anestfi  blepharoplasty 

00104 

Anesth.  electrosfiock  „ 

Tb  test,  gamma  interferon 

•0010T 

00120 

Anesth.  ear  surgery 

00124 

Anesth.  ear  exam  

00126 

Anesth  tympanotomy 

Osteochondral  knee  autograft 

- 

•001 2T 

0041 
0041 

23  61          S1,201  84            S576  88 
23  61         ■'^1  ?ni  S4            '^=^7fi  Rs 

S240  37 

•001 3T 

Osteochondral  knee  allograft  

S240  37 

00140 

Anesth.  procedures  on  eye  

' 

00142 

Anesth.  lens  surgery    

Anesth.  corneal  transplant  

00144 

00145 

Anesth,  vitreoretinal  surg  

Anesth  indectomy  

00147     N 

00148     N 

Anesth  eve  exam  

•0014T 

T 
N 
N 
N 

e 

N 
N 
C 
C 
E 
S 
N 
C 
A 
A 
N 
N 
C 
C 
N 
N 
C 
N 
N 
A 
C 
S 
A 
N 
N 
N 
N 
N 
N 
N 

Meniscai  transplant,  knee    

0041 

23  e-i          Si  201  84  '          5576,88 

$240  37 

00160 

Anesth  nosesmus  surgery 

00162 

Anesth  nose  sinus  surgery  , 

Anesth.  biopsy  of  nose   

00164 

•001 6T 

Thermotx  choroKJ  vase  lesion  

00170 

Anesth  procedure  on  mouth 

Anesth,  cleft  palate  repair    

00172 

00174 

Anesth,  pharyngeal  surgery  

00176 

Anesth  pharyngeal  surgery  

Photocoagulat  macular  drusen  

•001 7T 

•001 8T 

Transcranial  magnetic  stimul  

0215 

0,66 

$33,60 

$17,47 

$6.72 

00190 

Anesth.  face.skull  bone  surg 

00192 

Anesth.  facial  bone  surgery  

Extracorp  shock  wave  tx.  ms  , 

•001 9T 

•0020T 

Extracorp  shock  wave  tx,  f1 

00210 

Anesth,  open  head  surgery 

00212 

Anesth,  skull  drainage  

00214 

Anesth,  skull  drainage 

00215 

Anesth.  skull  repair/fract    

00216 

Anesth  head  vessel  surgery 

00218 

Anesth.  special  head  surgery 

•0021 T 

Fetal  oximetry  trnsvag/cerv  

00220 

Anesth,  spinal  fluid  shunt    

00222 

Anesth,  head  nerve  surgery 

•0023T 

Phenotype  dnjg  test  hiv  1  

•0024T 

Transcath  cardiac  reduction 

•0025T 

Ultrasonic  pachymetry           

6230 

0.61 

$31.05 

$14.28 

$6.21 

-0026T 

Measure  remnant  lipoproteins 

00300 

Anesth,  head/neck/ptrunk   

00320 

Anesth,  neck  organ  surgery  

00322 

Anesth,  biopsy  of  thyroid     

0095O 

Anesth,  neck  vessel  surgery  

00352 

Anesth.  neck  vessel  surgery  

00400 

Anesth.  skin.  exVper'atrunk 

00402 

Anesth.  surgery  of  breast     

00404     C 

Anesth,  surgery  of  breast    

00406 

0 

Anesth,  surgery  of  breast     

00410 

ZZZOZZ 

Anesth,  correct  heart  rhythm .?., 

00450 

Anesth,  surgery  of  shoulder  

00452 

Anesth,  surgery  of  shoulder' ". 

00454 

Anesth  collar  bone  biopsy 

_ 

00470 

Anesth.  removal  of  nb  

00472 

Anesth,  chest  wail  repair 

~ 

00474 

C 

N 
N 
N 

Anesth  surgery  of  rib(s)     

00500 

Anesth  esophageal  surgery  

00520 

Anesth.  chest  procedure     

00522 

Anesth,  ctiesi  lining  biopsy  

00524     C 

Anesth,  chest  drainage    

00528     N 

Anesth,  chest  partition  view  

005  3C' 

N 
N 
N 

Anesth  pacemaker  insertion 

00532 

Anesth  vascular  access       

00534 

Anesth   cardioverter  defib      

00537     N 

Anesth  cardiac  eiectrophys  

00540 

C 
C 
C 
C 
N 

Anesth  chest  surgery  

Anesth,  release  of  lung  

00542 

00544 

Anesth  chest  lining  removal  

00546 

Anesth  lung  chest  wall  surg  

00548 

Anesth   trachea, bronchi  surg  

00550     N 

Anesth  sternal  debndement  

- 

iptions  only  are  copyright  American  Medical  Assoc 

>enia.  Assoc  aiion  Ail  nghts  reserved 

CPTcc 
Copyw 
'Code 

Ides  and  desc 
IhtAmencanC 
IS  new  in  2002 

rton  All  Rights  Reserved,  Applicable  FARSDFARS  Apply. 
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.ENDE!=  Yeah  2002 — Continued 


OPT/ 

Status 

HCPCS 

Indicator 

00560 

C 

Anesth 

00562 

C 

Anesth 

00563 

N 

Anesth 

00566 

N 

Anesth 

0O56C 

0 

Anesth 

0060C 

N 

Anesth 

00604 

C 

Anesth 

00620 

N 

Anesth 

00622 

C 

Anesth 

00630 

N 

Anesth 

00632 

C 

Anesth 

00634 

C 

Anesth 

00635 

N 

Anesth 

00670 

C 

Anesth 

00700 

N 

Anesth 

00702 

N 

Anesth 

00730 

N 

Anesth 

00740 

N 

Anest^ 

00750 

N 

Anesth 

00752 

N 

Anesth 

00754 

N 

Anesth 

00756 

N 

Anesth 

00770 

N 

Anesth 

00790 

N 

Anesth 

00792 

C 

Anesth 

00794 

C 

Anesth 

00796 

c 

Anesth 

•00797 

N 

Anesth 

00800^ 

N 

Anesth 

00802 

C 

Anesth 

ooe-'o 

\ 

Anesth 

00820 

N 

Anesth 

0083C 

N 

Anesth 

00832 

N 

Anesth 

00840 

N 

Anesth 

00842 

N 

Anesth 

00844 

c 

Anesth 

00646 

c 

Anesth 

00848 

c 

Anesth 

0085C 

D 

Anesth 

■00851 

N 

Anesth 

00856 

D 

Anesth 

00857 

D 

Analge 

0086C' 

N 

Anesth 

00862 

\ 

Anesth 

M864 

C 

Anesth 

00865 

c 

Anesth 

00866 

c 

Anesth 

00868 

c 

Anesth 

•00869 

N 

Anesth 

0087C 

N 

Anesth 

00872 

N 

Anesth 

00873 

N 

Anesth 

0088C 

N 

Anesth 

00882 

u 

Anesth 

00884 

D 

Anesth 

00902 

N 

Anesth 

00904 

C 

Anesth 

00906 

N 

Anesth 

OC)908 

C 

Anesth 

009 1G 

N 

Anesth 

00912 

N 

Anesth 

00914 

N 

Anesth 

00916 

N 

Anesth 

00918 

N 

Anesth 

00920 

N 

Anesth 

00922 

N 

Anesth 

00924 

N 

Anesth 

00926 

N 

Anesth 

00928 

r. 

Anesth 

00930 

N 

Anesth 

00932 

C 

Anesth 

00934 

C 

Anesth 

00936 

c 

Anesth 

00938 

N 

Anesth 

Descnption 


,  open  heart  surgery 

open  heart  surgery 

heart  proc  wpump  

,  catjg  w.'o  pump  

heartlung  transplant  

spine  cord  surgery  

sitting  procedure  ?. 

spine  cord  surgery  

,  removal  of  nerves  

spine,  cord  surgery  

removal  of  nerves  

tor  chemonucleolysis  

lumbar  puncture  

.  spine  cord  surgery  

,  abdominal  wall  surg  

for  liver  biopsy 

abdominal  wall  surg  

uppe'  g.  visualize  

repa:'  3'  '^ernia  „ 

.  repaf  o*  hernia    

repai'  of  hernia   

repair  of  herma     

biooa  vesse'  'epair 

su'-g  jppe'  abdomen 

hemorr  excise  !  ver 

pancreas  'enoval  

for  liver  transplant  

surgen*  to-  obesity  

abdominal  wall  surg  

fai  layer  removal  

'ow  intestine  scope    

aboommai  wan  surg  

'epa  '  o'  !-'ernia    

repa  '  o'  hornia  

surg  lower  abdomen  

amniocentesis    

pelvis  surgery 

hysterectomy  

peivi-  organ  surg  

cesarear  section  

tuba!  ligation 

hysterectomy  

sia  labo'  &  c-sect>o"       

Sijrge'%  o*  aboome'       

Kidney  j'ete'  su'c 

removal  o'  Diaooe*         

removal  o'  prostate        

removal  o'  ad'ena  

Kidney  transplant 

vasectomy        

bladder  stone  surg         ! 

Kidney  stone  oestruc;    

Kidney  stone  destruct   

atx)omer~  vesse  surg  

major  vein  ligation  

major  vein  revision  

anorectal  surgery  

pennea!  surges    .«■ 

removal  o!  vulva 

removal  o'  prostate 

blaoder  surgery     

bladder  tumor  surg 

removal  of  prostate 

bleeding  control    

stone  removal      

genitalia  surgery 

sperm  duct  surgery 

testis  expioraiion  

removal  of  testis   

removal  0'  testis 

testis  suspensior^  , 

amputation  of  penis      „ 

penis  nodes  'emovai  

penis   noOes  'emovai    

insei  penis  device  


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted      Unadjusted 
Copayment      Copayment 


CPf  codes  anc  aescnrtions  omy  are  cocyngf  A~ie"can  Medical  Association   AP  Rights  Rese-vec   Aooiicabw  f^ARSCFARS  Aopiy, 
CoDv'igr;  Af^enca"  Dental  Association  Al  nghts  'ese'vec 
■  Code  IS  new  in  2002. 
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CPT 

Status 

HCPCS 

Indicator 

00940 

N 

Anesth. 

00942 

N 

Anesth 

00944 

r 

Anesth 

00946 

D 

Anesth 

00948 

N 

Anesth 

00950 

N 

Anestti 

00952 

N 

Anestt^ 

00955 

0 

AnalQes 

01112 

N 

Anesth 

01120 

N 

Anesth 

01130 

N 

Anesth 

01140 

c 

Anesth 

01150 

c 

Anesth 

01160 

N 

Anesth 

01170 

N 

Anesth 

01180 

N 

Anesth 

01190 

C 

Anesth 

01200 

N 

Anesth 

01202 

N 

Anesth 

01210 

N 

Anesth 

01212 

C 

Anesth 

01214 

c 

Anesth 

01215 

N 

Anesth 

01220 

N 

Anesth 

01230 

N 

Anesth 

01232 

C 

Anesth 

01234 

c 

Anesth 

01250 

N 

Anesth 

01260 

N 

Anesth 

01270 

N 

Anesth 

01272 

C 

Anesth 

01274 

c 

Anesth 

01320 

N 

Anesf^ 

01340 

N 

Anesth 

01360 

N 

Anesth 

01380 

N 

Anesth 

01382 

N 

Anesth 

01390 

N 

Anesth 

01392 

N 

Anesth 

01400 

N 

Anesth 

01402 

C 

Anesth 

01404 

C 

Anesth 

01420 

N 

Anesth 

01430 

N 

Anesth 

01432 

N 

Anesth 

01440 

N 

Anesth 

01442 

C 

Anesth 

01444 

c 

Anesth 

01462 

N 

Anesth 

01464 

N 

Anesth 

01470 

N 

Anesth 

01472 

N 

Anesth 

01474 

N 

Anesth 

01480 

N 

Anesth 

01482 

N 

Anesth 

01484 

N 

Anesth 

01486 

C 

Anesth 

01490 

N 

Anesth 

01500 

N 

Anesth 

oisoe 

C 

Anesth 

01520 

N 

Anesth 

01522 

N 

Anesth 

01610 

N 

Anesth 

01620 

N 

Anesth 

01622 

N 

Anesth, 

01630 

N 

Anesth, 

01632 

C 

Anestli 

01634 

c 

Anesth 

01636 

c 

Anesth 

01638 

c 

Anesth 

01650 

N 

Anesth 

01652 

C 

Anesth 

01654 

c 

Anesth 

01666 

c 

Anesth 

01670 

N 

Anesth 

Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


vaginal  procedures 

surg  on  vagurethal  ,,,. 
vaginal  hysterectomy  . 

vagina!  delivery  

repair  of  cervix  , 

vaginai  endoscopy  

hysteroscooe  graph  ,..., 
;ia  vaginal  dehverv  ... 
bone  aspirate  b» 
pelvis  surger-y 
body  cast  procedure  ... 
amputation  at  peivis  .... 
pelvic  tumor  surgery   .. 

pelv'S  procedure    

pelvis  Surgery  , 

pelvis  ne've  removal  .. 
pelvis  nen/e  removal  ... 

hip  loint  procedure  

arthroscopy  of  hip  , 

hip  lomt  surgery   :. 

nip  disarticulation  , 

replacement  of  hip  

revise  nip  repair  

procedure  on  femur  ... 

surgeny  of  'eniur 

amputation  of  femur  ... 

radical  femur  surg  

upper  leg  surgery  

upper  leg  veins  surg  .. 

thigh  arlenes  surg  

femoral  artery  surg  

femoral  emtx>lectomy  . 
«nee  area  surgery  .... 
".nee  area  procedure  .. 
Knee  area  surgen/  .... 
knee  lOint  procedure  .. 

Knee  arthroscopy      

Knee  area  procedure  .. 

Knee  area  surgery    

Knee  lOint  surgery     

replacement  of  knee  .. 
amputation  at  knee  .... 

Knee  lOint  casting    

knee  veins  surgery   .... 

Knee  vessel  surg    

Knee  arteries  surg  , 

nnee  artery  surg  

Knee  artery  repair 

lOAer  leg  procedure  ... 

ankle  arthroscopy   

lower  leg  surgery  

achiKes  tendon  surg  ... 
lower  leg  surgery 
lower  leg  bone  surg  ... 

radical  leg  surgery  

lower  leg  revision     

ankle  replacement 

'ower  leg  casting     

■eg  arteries  surg      

w  leg  embolectomy  .. 

lower  leg  vem  surg 

lower  leg  vein  surg  

surgeryi  Of  Shoulder  .... 
shoulder  procedure  .... 
shoulder  arthroscopy  . 
surgery  of  shoulder  .... 
surgery  of  shoulder  .... 
shoulder  joint  amput  .. 

forequarter  amput  

shoulder  -epiacement 
shoulder  artery  surg  .., 
shoulder  vessel  surg  .. 
shoulder  vessel  surg  ., 
arm-leg  vessel  surg  .., 
shoulder  vein  surg   


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Associition  All  Rights  Resen«d  Applicable  FARS/DFARS  Apoiy 

Copynght  American  Dental  Associatioo  All  ngnts  reserved 

■  Code  IS  new  m  2002  , 
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CPT 

Status 

HCPCS 

ndicator 

01680 

N 

01682 

N 

01710 

N 

01712 

N 

01714 

N 

01716 

N 

01730 

N 

01732 

N 

01740 

N 

01742 

N 

01744 

N 

01756 

C 

01758 

N 

01760 

N 

01770 

N 

01772 

N 

017SO 

N 

01782 

N 

01810 

N 

01820 

N 

01830 

N 

01832 

N 

CI  840 

N 

01842 

N 

01844 

N 

01850 

N 

01852 

N 

01860 

N 

01904 

0 

■01905 

N 

019O6 

D 

01908 

D 

01910 

D 

01912 

D 

019M 

D 

oig-ie 

N 

01918 

D 

01920 

N 

01921 

D 

01922 

N 

•01924 

N 

•01925 

N 

•01926 

N 

•01930 

N 

•01931 

N 

■01932 

N 

•01933 

N 

01951 

N 

01952 

N 

01953 

N 

■01960 

N 

•01961 

N 

■01962 

N 

■01963 

N 

•01964 

N 

•01967 

N 

■01968 

N 

■01969 

N 

01990 

C 

01995 

N 

01996 

N 

01999 

N 

•10021 

T 

•10022 

T 

10040 

T 

10060 

T 

10061 

T 

10080 

T 

10081 

T 

10120 

T 

10121 

T 

10140 

T 

10160 

T 

10180 

T 

11000 

T 

-Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


Descnption 

APC 

Relative 

Weight 

Payment 
Rate 

1 ■ 

Natwnai 
Unadjusted 
Copayment 

Minimum 
Unadjusted 
Copayment 

Anesth  shoulder  casting       

Anesth   aiTilane  cast                  , 

Anesth  elbow  area  suraer\      „ 

Anesth   uppr  arm  tendon  sjrg  

Anesth    uppr  arm  tendon  surg  

Anesth   biceps  tenoor  'epair  

Anes'h   uppr  arrr.  procedure    

Anesth   eltX)w  arthroscopy  

Anesth   upper  arr^  surgery  

•"*"* * 

Anesth   humerus  surgery  

Anesth   humerus  repair  „ 

Anesth    ^adicai  humenjs  surg  

Anesth   humeral  lesion  surg   

Anesth  eltx)w  replacement     

• 

Anesth   uppr  arm  alerv  surg  

Anesth    uppr  arm  emboiectomy  

Anesth    upper  arm  vein  surg  „ 

Anesth  uppr  arm  vein  'epa  '  

Anesth   lower  arm  suraen,       

Anesth   lower  arm.  procedure  

Anesth   lowe'  arm  surgery        

Anesth  wnst  replacement      

.................... 

Anesth    iw  arm  arlery  surg     



Anesth   Iw  arrr-  emboiectomy 

■" ' "■ 

Anesth   vascular  shunt  surg 

Anesth   lower  arm  vein  su'g      

Anesth   Iw  am-  vem  repa^'       

Anesth   lowe'  ar-m  castma        



Anesth   skull  x-rav  'niect          

•" 

Anes  spine  mtect   »-'av  -e      

Anesth    lumba'  myeioaraphy    

■" *    

Anesth   cen.'ica  myelography  

Anesth    SKuli  myelography         



Anesth   lumba'  diSKooraphy  

' 

Anesth   cenvica.  diSKography  



Anesth   head  arteriogram  

Anesth   limb  alenoa'am  



Anesth  cathetenze  heart 

Anesth   vessel  surgery 

Anesth   cat  o'  WRi  scan   

Anes   ther  interven  rad  an     



Anes  ther  intenven  rad  car    , 

Anes  tx  interv  rad  hrt  cra^        

Anes  ther  mterven  rad  vei    

Anes  ther  mterven  rad,  tip 

Anes   tx  interv  rad   th  vein  

'""'" 

Anes  tx  interv  'ad  cran  v   ' 

Anesth  bum   less  i  percent  

Anesth   burn    i -9  percent          

......_..»....,.., 

Anesth  bum.  each  9  percent 

Anesth   vagiria'  delivery  

Anesth    cs  delivery         

Anesth   emer  hysterectomy  ^.. 

Anesth   cs  hysterectomy  

Anesth   atxsrtion  p'ocedures    „ 

Anesth  anaig   vac  dei'ven,        

Anes  anaig  cs  Oeuve'  add-on  r. 

Anesth  anaiQ  cs  hvs!  aod-on  

Support  fo'  organ  donor .  . 

Regiona  anesthesia   limb  

"" -■ " 

Manage  dai'y  d'ug  the'apv       

Unlisted  anesf  p'oceou'e        

S21  38 

S21  38 
S1 10  97 
S11097 
Si  10  97 
Si  10  97 
S343.60 
511097 
S429  63 
S343  60 

SS.3  45 
S343  60 
$105  37 



Fna  w  c  'mage 

0002 
0002 

yyx 

>Xt€ 
0006 
0OO6 
13007 
0006 
0O20 
0007 
0018 
0007 
X'5 

0  42 

0  4.- 
2  •  6 
2  -6 
2  18 
2  18 
6  75 
2  -8 
8  di 
t  "5 
■  05 
6  75 
2  07 

$11  75 
$11  75 

$33  95 
S33  95 
S33  95 
S33  95 

$72  03 
S33  95 
Si 30  53 
S72  03 
S1766 
$72  03 
$31  20 

i54  28 
S4  28 
$22  19 
$??19 
$22  19 
S22  19 
$68  72 
$??19 
$85  93 
$68  72 
$1069 
S68  72 
$21  07 

Fna  w  image    

Acne  surger\  o'  skin  abscess    

Drainage  of  sKm  abscess          

Drainage  of  sK.n  abscess 

Drainage  o'  pnoniaai  cyst  

Drainage  of  piionioai  cyst 

Remove  foreign  txxty       

Rernove  foreign  body               

Drainage  of  henTalom.atluid      

Puncture  drainage  of  lesior 

Complex  d-'ainaoe   wound          .' •       ■ 

Debnoe  mtected  sKin 

CPT  codes  ana  aescntions  Dni»  are  cocynghi  Amencan  MeOica  Asso-;a- 
Copynght  Amenca^  Dentai  Association  Aii  'ig^ts  reservec 
•  Code  IS  new  t  ?oC£ 


A'  «'~— 5  r^pse-.ec    AsDliCaMe  f  A^^g  "tar;  A^jply 
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CPT           Status 
HCPCS       Indicator 

Description 

APC        i 

Relative 
Weight 

Payment 
Rate 

National 
Unadjusted 
Copayment 

Minimum 

Unadjusted 
Copayment 

11001     t 

Debnde  infected  skin  add-on  

0013 

0022 

0022 

0022 

0015 

0015 

0016 

0016 

0017 

0012 

0012 

0012 

0018 

0018 

0013 

0015 

0012 

0012 

0013 

0015 

0013 

0013 

0013 

0013 

0013 

0013 

0013 

0016 

0019 

0019 

0019 

0019 

0020 

0021 

0019 

0019 

0019 

0020 

0020 

0022 

0019 

0019 

0019 

0020 

0020 

0022 

0022 

0022 

0022 

0022 

0022 

0022 

0019 

0019 

0019 

0020 

0020 

0021 

0019 

0019 

0019 

0020 

0020 

0022 

0019 

0019 

0019 

0020 

0020 

0022 

0009 

0O09 

0009 

0013 

0012 

1  36 
1391 
1391 
1391 

2  07 

2  07 

3  02 
3  02 
9  68 
0  66 

0  66 
066 
1.05 

1  05 

1  36 

2  07 
0  66 

0  66 

1  36 

2  07 
1  36 
1  36 
1  36 
1  36 
1  36 
1  36 
1  36 

3  02 

4  22 
422 
422 
4  22 
844 

11-82 

422 

4  22 

422 

844 

8  44 

1391 

4  22 

4  22 

4  22 

8  44 

8  44 

139' 

1391 

1391 

1391 

1391 

1391 

1391 

4  22 

4  22 

4  22 

8  44 

844 

11  82 

4  22 

422 

4  22 

844 

8  44 

1391 

4  22 

422 

4  22 

844 

844 

13.91 

0  63 

0  63 
063 

1  36 
0  66 

S69  23 

S708  C7 

S708  07 

S708  07 

SI  05  37 

S105  37 

S15373 

S15373 

S492  75 

S33  60 

S33  60 

S33  60 

S53  45 

853  45 

S69  23 

S105  37 

S33  60 

S33  60 

S69  23 

S105  37 

S69  23 

S69  23 

S69  23 

S69  23 

S69  23 

S69  23 

S69  23 

SI  53  73 

S214  81 

S214  81 

S214  81 

S214  81 

S429  63 

S601  69 

S214  81 

S214  81 

S214  81 

S429  63 

S429  63 

S708  07 

S214  81 

S214  81 

S214  81 

S429  63 

S429  63 

S708  0/ 

S70807 

S708  07 

S708  07 

S708  07 

S708  07 

S708  07 

S214  81 

S214  81 

S214  81 

S429  63 

S429  63 

S601  69 

S214  81 

$214  81 

S214  81 

S429  63 

S429  63 

S708  07 

S214  81 

S214  81 

S214  81 

S429  63 

S429  63 

S708  07 

S32  07 

S32  07 

532  07 
S69  23 

533  60 

SI 7  66 

S292  94 

S292  94 

S292  94 

S31  20 

S31  20 

S64  57 

S64  57 

S22667 

S9  18 

S9  18 

S9  18 

S'7  6€ 

Si  7  66 

$17  66 

S31  20 

$9  18 

S9  18 

S17  66 

S31  20 

Si  7  66 

S17  66 

317  66 

Si  7  66 

$17  66 

SI  7  66 

Si  7  56 

$64  57 

$78  91 

$78  91 

$78  91 

S78  91 

Si  30  53 

$236  51 

$78  91 

$78  91 

S76  91 

$130  53 

$130  53 

$292  94 

$78  91 

$78  91 

$78  91 

$130  53 

SI 30  53 

S292  94 

S292  94 

$292  94 

$292  94 

S292  94 

$292  94 

$292  94 

$78  91 

$78  91 

S78  91 

$130  53 

$130  53 

$236  51 

$78  91 

$78  91 

$78  9' 

$130  53 

$130  53 

S292  94 

$78  91 

$78  91 

S78  91 

SI  30  53 

S130  53 

S292  94 

$8  34 

$8  34 

58  34 
$1766 

59  18 

SI  3  85 

11010  1  T 

Debnde  skm  fx                         

$141  61 

11011 

t 
t 
t 
t 
t 

T 

Debnde  skm/muscle.  fx  

$141  61 

1 1012 

Debnde  skia  muscle/bone  fx 

$141  61 

11040 

Debnde  skin  partial      

$21  07 

11041 

Debnde  skm  full    

$21  07 

11042 

Debnde  skin/lissue  

S30  75 

11043 

Debnde  tissue  muscle     

S30  75 

1 1044 

T 

Debride  tissue  muscie/bone 

$98  55 

1 1055 

T 

t          1 
t 

t 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

t 

T 
T 
T 
T 
T 
T 

t 
t 
t 

T 
T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

t 

T 
T 
T 
T 
T 

t 

T 
T 
T 
T 
T 

t 
t 
t 

T 
T 

Trim  sKin  lesion                    

$6  72 

11056 

Trim  skm  lesions.  2  to  4  

$6  72 

11057 

Tnm  skm  lesions   over  4  

$6  72 

11100 

Biopsy  of  SKin  lesion        .« 

$10  69 

■  1 1101 

Biopsy  Skip  add-on           

$10  69 

11200 

Removal  of  skm  tags     

$13  85 

112C1 

Remove  skm  tags  add-or»  

Shave  skm  lesion          

S21  07 

11300 

$6  72 

11301 

Shave  skm  lesion    

S6  72 

11302 

$13  85 

11303 

Shave  skm  lesion      

$21  07 

11305 

Shave  skm  lesion     

$13  85 

11306 

Sha^e  skm  lesion       

$13  85 

11307 

Shave  skin  lesion  

$13  85 

11308 

Shave  skin  lesion      r.-. 

$13  85 

11310 

Shave  sKir  'esion      

$13  85 

11311 

Shave  SKin  lesion  

S13  85 

11312 

Shave  skin  lesion  

$13  85 

11313 

Shave  skin  lesion     

$30  75 

11400 

Removal  of  skin  lesion  

$42  96 

'1401 

Removal  of  skm  lesion    

S42  96 

11402 

Removal  of  SKin  lesion     

$42  96 

11403 

Removal  of  skm  lesion      

$42  96 

11404 

Removal  of  skm  lesion    

$85  93 

11406 

Removal  of  skm  lesion  

Removal  of  skin  lesion  .' 

$120  34 

11420 

$42  96 

11421 

Removal  of  skm  lesion    

$42  96 

11422 

Removal  of  skm  lesion  „ , 

Removal  of  skin  lesion    

$42  96 

11423 

$85  93 

11424 

Removal  of  skin  lesion  , 

$85  93 

11426 

Removal  of  skin  lesion    

$141  61 

11440 

Removal  of  skin  lesion  

S42  96 

11441 

Removal  of  skin  lesion  

$42  96 

11442 

Removal  of  skm  lesion     

$42  96 

11443 

Removal  of  skm  lesion    

$85  93 

11444 

Removal  of  skm  lesion     

$85  93 

11446 

Removal  of  skm  lesion    

$141  61 

11450 

Removal  sweat  gland  tesion 

» 

$141  61 

11451 

Removal  sweat  gland  lesion  

$141  61 

11462 

Removal   sweat  gland  lesion    

$141  61 

11463 

Removal   sweat  glana  lesion  

$141  61 

11470 

Removal   sweat  gland  lesion  

$141  61 

11471 

Removal  sweat  gland  lesion  

$141  61 

11600 

Removal  of  skin  lesion    

$42  96 

11601 

Removal  of  skm  lesion    

$42  96 

11602 

Removal  of  skm  lesion  

S42  96 

11603 

Removal  of  skm  'esion  

$85  93 

11604 

Rem,oval  of  skm  lesion  

$85  93 

11606 

Removal  of  skm  lesion  

$120  34 

11620 

Remova-  of  skm  les.on    

$42  96 

11621 

Removal  of  SKin  lesion    

$42  96 

11622 

Removal  of  skm  lesion    

$42  96 

11623 

Removal  of  skm  lesion  

$85  93 

11624 

Removal  of  skip  lesion  

$85  93 

11626 

Removal  of  skm>  lesion  

$141  61 

11640 

Removal  of  SKin  lesion     

$42  96 

11641 

Removal  of  skin  lesion  

RemiOviai  of  skm  'esion    

S42  96 

11642 

$42  96 

11643 

Removal  of  skm  lesion    

$85  93 

11644 

Removal  of  skm  lesion  

$85  93 

11646 

Removal  of  skm  lesion  

Trim  nail(S)       

$141  61 

11719 

$6  41 

11720 

Debnde  nail.  1-5  

. 

$6  41 

11721 

Debnde  nail  6  or  more  

S6  41 

11730 

Removal  of  nail  plate    

$13  85 

11732 

Remove  nail  plate  add-on  

$6  72 

CPT  codes  ano  descriptions  only  are  copynght  Amencan  Medical  Associalon  All  Rights  Reserved  Applicable  FARS/DFARS  Appty 
Copyrigm  Amencan  Dental  Association  All  nghts  reserved 
■  Code  s  new  m  2002 
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11740 

T 

11750 

T 

11752 

t 

11755 

t 

11760 

t 

11762 

t 

11765 

t 

11770 

t 

11771 

t 

11772 

t 

11900 

T 

11901 

T 

11920 

T 

11921 

T 

11922 

T 

11950 

T 

11951 

t 

11952 

T 

11954 

t 

11960 

t 

11970 

t 

11971 

T 

11975 

E 

11976 

T 

11977 

E 

11980 

X 

•11981 

X 

•11982 

X 

•11983 

X 

12001 

T 

12002 

T 

12004 

T 

12005 

T 

12006 

T 

12007 

T 

12011 

T 

12013 

T 

12014 

T 

12015 

T 

12016 

T 

12017 

T 

12018 

T 

12020 

T 

12021 

T 

12031 

T 

12032 

T 

12034 

T 

12035 

T 

12036 

T 

12037 

T 

12041 

T 

12042 

T 

12044 

T 

12045 

T 

12046 

T 

12047 

T 

12051 

T 

12052 

T 

12053 

T 

12054 

T 

12055 

T 

12056 

T 

12057 

T 

13100 

T 

13101 

T 

13102 

T 

13120 

T 

13121 

T 

13122 

T 

13131 

T 

13132 

T 

13133 

T 

13150 

T 

13151  1 

T 

13152  1 

T 

Dram  blood  from  under  nail  .. 

Removal  of  nail  t>ed      

Remove  nail  Dedfinger  tip  .... 

Biopsy  nail  unit       

Repair  of  nail  bed  

Reconstruction  of  nai'  bed  .... 

Excision  of  nail  fold  toe  

Removal  of  pilonidal  lesion     . 

Removal  ot  piionioai  lesion 

Removal  of  pilonidal  lesion  ... 

Injection  mto  skir  lesions  

Added  skm  lesions  mjectiop 

Correct  skin  colO'  detects 

Correct  sk.n  color  Oe'ects 

Correct  skm  co'O'  detects 

Therapy  for  contour  defects 
,  Therapy  for  contou'  defects 

Therapy  tor  contour  delects 
^  Therapy  for  contou-  defects 
:  Insert  tissue  expanoerisj  

Replace  tissue  expanoer 

Remove  tissue  expanaer(s)  .. 

Insert  contraceptive  cap    

Removal  of  contracept've  cap 

Removal  reinser  contra  cap  . 

Implant  hormone  pelietis) 

Insert  drug  impiam  device 

Remove  drug  implant  device 

Remove,  insert  Orjg  implant 

Repair  superficia  wound(s)  . 

Repair  supei^iciai  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficia!  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  Superficial  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficia!  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Closure  0'  split  wound 

Closure  of  split  wound   , 

Layer  closure  ot  wound(s) 

Layer  closure  o'  wound(s) 

Laver  Closure  ot  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  ot  wound(s) 

Layer  closure  of  wound;s) 

Layer  closure  ot  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  o'  wound(s) 

Lave'  closure  o<  wounais) 

Layer  ciosure  of  woundis) 

Layer  closure  ot  wound(s) 

Laye'  closure  ot  wound(s) 

Layer  closure  ot  wounais) 

Layer  closure  ot  wouna(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wouna(s) 

Repar  of  wouna  or  lesion  

Repair  of  wouno  or  lesion  

Repair  wounQiesiori  add-on  .. 

Repair  ot  wound  or  lesion  

Repair  of  wound  o'  lesion  

Repair  wound  lesio"  aod-on    . 

Repair  ot  wound  or  lesion 

Repair  of  wound  or  lesion  

Repair  wound  lesior  add-on  .. 

Rei3air  of  wouna  or  'esion  

Repair  of  wouna  or  lesion  

Repair  of  wouna  or  lesion  


0009 

0019 
0022 
0019 
0024 
0024 
0015 
0021 
0022 
0022 
0012 
0012 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0026 
0026 
0022 


0019 


0340 
0340 
0340 

0340 
0024 
0024 
0024 

0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0026 
0024 
0024 
0024 
0024 
0024 
0026 
0024 
0024 
0024 
0024 
0024 
0024 
0026 
0026 
0025 
0O25 
0025 
0025 
0025 
0025 
0025 
0025 
0O26 
0025 
0025 


063 

422 

1391 

422 

228 

2  28 

2  07 

11  82 

13.91 

139- 

0  66 

066 

2  28 

2.28 

2  28 

2.28 

2  28 

228 

2  28 

1262 

1262 

13.91 


4.22 


084 

084 
084 
084 
2  28 
2  28 
2  28 
2  28 
2  28 
2  28 
2  28 
2  28 
2  28 
2  28 
228 
2  28 
2  28 
2  28 
2  28 
228 
2  28 
2  26 
226 
228 

1262 
2  28 
2  28 
2  28 
2  26 
2  26 

12  62 
2  26 
2  26 
2  26 
2  26 
2  26 

2  26 
12  62 

3  39 
3  39 
3  39 
3  39 
3  39 
3  39 
3  39 
3  39 
3  39 

1252 
339 
3  39 


$32  07 
$214  81 
$708  07 
S214.81 
S1 16  06 
$116  06 
$10537 
$601  69 
$70807 
$708  07 
$33  60 
$33  60 
$116.06 
$11606 
S11606 
S11606 
$11606 
S11606 
$11606 
$642  41 
$642  41 
$70807 

$214.81 

$42  76 
$4276 
$4276 
$42  76 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$11606 
$116  06 
$116.06 
$116.06 
$11606 
$11606 
$116.06 
$11606 
Si'606 
$642  41 
$116  06 
Si  16  0€. 
$'•6  06 
S'-6  0€ 
S--6  06 
$642  4- 


5 

S'  ■ 

$642  4- 
56 
56 
56 
56 
56 
56 
56 
56 
Sl"2  56 
S642  41 
$172  56 
$172  56 


t  .It 

e  jt 

6  ?6 

e  36 

6  Of 
6  3€ 


S8.34 
$78.91 
S292  94 

$78  91 

$41  78 

$41  78 

$31  20 

$236  51 

$292  94 

$292  94 

$9  18 

$9  18 

$41  -8 

$41  ^8 

$4"  -8 

$41  ^6 

$4'  78 

$41  78 

$41  78 

$277  92 

$277  92 

$292  94 

$7891 


$10  69 

$10  69 
$1069 
$1069 
S41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 

S277  92 
$41  78 
$41  78 
$41  78 
$41  78 
$4'  78 

$277  92 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 
$41  78 

$277  92 
$65  57 
$65  57 
$65  57 
$65  57 
$65  57 
$65  57  i 
S65  57  1 
$65  57 
$65  57 

$277  92 
$65  57 
$65  57  I 


$641 
$4296 

$141  61 

$42  96 

$23  21 

$23  21 

$21  07 

$120  34 

$141  61 

$141  61 

$6  72 

56  72 

$2321 

$23  21 

$23  21 

$2321 

$23  21 

$23  21 

$23  21 

$128  48 

$128  48 

$141  61 

$42  96 

$8  55 
$8  55 
$8  55 
$8  55 
$2321 
$2321 
$2321 
$23  21 
$2321 
$2321 
$2321 
$2321 
$2321 
$23.21 
$23  21 
$23  21 
$23  21 
$23  21 
$2321 
$2321 
$23.21 
$23.21 
$2321 
$23  21 
$128  48 
$2321 
$23  21 
$23  21 
$23  21 
$2321 
$128  48 
$23  21 
S2321 
$2321 
$23  21 
$2321 
$23.21 
$128  48 
$3451 
$3451 
$3451 
$3451 
$3451 
$34.51 
S34.51 
$3451 
$3451 
$128  48 
$34  51 
$34  51 


CPT  codeE  and  descr-ptionj  only  are  coc»-g*it  Arr.encan  Medical  Assoaatkjn  AD  Rigms  Resen/ed  Apoi'caste  =^ass  DFARS  Appty. 
Cooyigi;  America"  Oentai  Association.  Aii  -ig^rs  reserved 
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CPT. 

Status 

HCPCS   Indicator 

13153  T 

13160  T 

14000 

T 

14001 

T 

14020 

T 

14021 

T 

14040 

T 

14041 

T 

14060 

T 

14061 

T 

14300 

t 

14350 

t 

15000 

t 

15001 

t 

15050 

T 

15100 

T 

15101 

T 

15120 

T 

15121 

T 

15200 

T 

15201 

T 

15220 

T 

15221 

T 

15240 

T 

15241 

T 

15260 

T 

15261 

T 

15342 

T 

15343 

t 

15350 

T 

15351 

T 

15400 

T 

15401  !  T 

15570 

T 

15572 

T 

15574 

T 

15576 

T 

15600 

T 

15610 

T 

15620 

T 

15630 

T 

15650 

T 

15732 

T 

15734 

T 

15736  T 

15738 

T 

15740 

T 

15750 

T 

15756  '  C 

15757  C 

15758  1  C 

15760 

T 

15770 

T 

15775 

T 

15776 

T 

15780 

T 

15781 

T 

15782 

T 

15783 

T 

15786 

T 

15787 

T 

15788 

T 

15789 

T 

15792 

T 

15793 

T 

15810 

T 

15811 

T 

15819 

T 

15820 

T 

15821 

T 

15822 

T 

15623 

T 

15624 

T 

15825 

T 

15826 

T 

Description 


APC 


Relative 
Weight 


Payment 
Rale 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


Repair  wound  lesion  add-on  .. 

Late  closure  ol  wound     

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  graft      

Skin  graft  add-on    

Skin  pinch  graft     

Skin  split  graft   

Skin  split  graft  add-on  

Skin  split  graft   

Skin  split  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft     

Skin  full  graft  add-on     

Cultured  skin  graft  25  cm  

Culture  skn  graft  addl  25  cm  ... 

Skin  homografl         

Skin  homografl  add-on  

Skin  heterografi       , 

Skin  heterog-a*!  add-on  

Form  sKin  pedicle  'lap    

Form  sKin  pedtde  flap  

Form  skin  pedicie  flap    

Form  skin  pedicle  flap  

Skin  graft       

Skin  graft       

Skin  graft       - 

Skin  graft  

Transfer  skin 'pedicle  flap  

Muscle-skm  graft,  head^neck  . 

Muscle-skin  graft,  trunk  

Wuscie-skin  graft  arm  

Muscie-SKin  graft  leg    

Island  pedicle  flap  graft  

Neurovascular  pedicle  graft  ... 
Free  muscle  flap  microvasc  .. 

Free  skin  flap  microvasc  

Free  fascial  'lap  microvasc 

Composite  skin  graft 

Derma-*ai-fascia  graft         

Hair  transplant  punch  grafts  ... 
Hair  transplant  punch  grafts  ... 

Abrasion  ireatmeni  o*  skin  

Aprasion  treatment  of  skin  

AtT'asion  treatment  of  skin  

Adrasion  treatment  ot  skin  

Aorasion  lesion   smgie    

Acrasion  iesions  add-on 
Chem,icai  peel  lace  epiderm 
Chemical  peel 
Chemical  peel 
Chemical  peel 

Salabrasion  

Saiaprasiop  

Plastic  surgery    neCK        

Revision  of  lowe'  eyeiid  

Revision  of  lower  eyei'd  

Revision  of  upper  eyelid 

Revision  ol  upper  eyelid 

Removal  of  'orehead  wrinkles  . 

Removal  of  neck  wnnKles  

Removal  of  Drow  wrinkles  


0025 
0026 

0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0026 
0025 
0025 
0686 
0026 
0026 
0026 
0026 
0026 
&vj26 
0026 
0026 
0026 
0026 
0026 
0026 
0027 
0027 
0027 
0027 
0027 
0027 


face  dermal 
nonfacial 
ncniacial  


0027 

0027  ' 

0026 
0026 
0022 
0022 
0022 
0016 
0013 
0013 
0012 
0015 
0012 
0013 
0016 
0016 
0026 
0026 
0026 
0026 
0026 
0027 
0026 
0026 


339 

12  62 
12  62 
12  62 
12  62 
12.62 
12  62 
12  62 
12  62 
12  62 
"2  62 
'2  62 
"2  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
3  39 
3  39 
24  01 
1262 
1262 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
12  62 
18  02 
1802 
18  02 
18  02 
18  02 
18  02 


18  02 
18,02 
12  62 
12  62 
1391 
1391 
1391 
3  02 
1  36 

1  36 
066 

2  07 
066 
1  36 

3  02 
3  02 

12  62 
12  62 
12  62 
1262 
1262 
1802 
12  62 
12  62 


CPT  codes  and  descnpbons  only  are  copyngnt  American  Medical  Associatbn  All  Rights  Reserved  Apoliabte  FARS  Df^ARS  Appiy 
Copynght  Arnencan  Dental  Ass4Xiation  All  rights  reserved 
*  Code  is  new  in  2002 


S17256 
S642  41 
S642  41 
S642  41 
S642  41 
S64241 
S64241 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
S642  41 
SI  72  56 
Si  72  56 
S1.222  21 
S642  41 
S642  41 
S642  41 
S642  41 
3642  41 
S64241 
S642  41 
5642^11 
S642  41 
S642  41 
S642  41 
S642  41 
$917  29 
S917  29 
S917  29 
S91729 
S917  29 
S917  29 


S917  29 

S917  29 

S642  41 

S642  41 

$708  07 

$708  07 

S708  07 

$153  73 

S69  23 

$69  23 

S33  60 

S105  37 

$33  60 

$69  23 

$153  73 

$153  73 

S642  41 

$642  41 

S642  41 

$642  41 

$642  41 

S917  29 

$642  41 

$642  41 


$65  57 
S277  92 
S277  92 
$277  92 
S277  92 
$277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S27T  92 
S277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S277  92 
$277  92 
$277  92 
S277  92 
S277  92 
S277  92 
S277  92 
S65  57 
$65  57 
S277  92 
S277  92 
S277  92 
$277  92 
$277  92 
S277  92 
S277  92 
S277  92 
$277  92 
$277  92 
$277  92 
S277  92 
S277  92 
$383  10 
$383  10 
$383  10 
$383  10 
$383  10 
$383  -10 


S383  10 

$383  10 

$277  92 

$277  92 

$292  94 

$292  94 

$292  94 

S64  57 

$1766 

$17  66 

$9  18 

$31  20 

$9  18 

$17  66 

$64  57 

$64  57 

$277  92 

$277  92 

$277  92 

$277  92 

$277  92 

$383  10 

$277  92 

$277  92 


$34  51 
Si  28  48 
$128.48 

S128  48 

$128  48 
$128  48 
$128  48 
S12B48 
S128  48 
SI  28  48 
$128  48 
$12848 
$128  48 
Si 28  48 
SI 28  48 
$128  48 
Si  28  48 
$128  48 
Si 28  48 
$128  48 
$128  48 
S128  48 
Si 28  48 
$128  48 
$128  48 
$128  48 
SI  28  48 
$3451 
$34  5" 
$244  44 
5128  48 
$128  48 
SI  28  48 
$128  48 
$12848 
$128  48 
Si 28  48 
$128  46 
$128  48 
S128  48 
$128  48 
$128  48 
$183  46 
SI  83  46 
$183  46 
$183  46 
$183  46 
$183.46 


$183  46 

$183  46 

$128  48 

$128  48 

$141  61 

$141  61 

$141  61 

$30  75 

$13  85 

$13  85 

$6  72 

$21  07 

$6  72 

$13  85 

$30  75 

$30  75 

$128  48 

SI  28  48 

$1.28  48 

$128  48 

$128  48 

$183  46 

$128  48 

$128  48 


Federal  Register /Vol,  66.  No.  231  'Fridav.  November  30.  2001    Rules  and 


Regulations 


59941 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


OPT/ 
HCPCS 


Status 
Indicator 


DescnptKDn 


5828 
5829 
5831 
5832 
5833 
5834 
5835 
5836 
5837 
5838 
5839 
5840 
5841 
5842 
5845 
5850 
5851 
5852 
5860 
5876 
5877 
5878 
5879 
5920 
5922 
5931 
5933 
5934 
5935 
5936 
5937 
5940 
5941 
5944 
5945 
5946 
5950 
5951 
5952 
5953 
5956 
5958 
5999 
6000 
6010 
6015 
6020 
6025 
6030 
6035 
6036 
7000 
7003 
7004 
7106 
7107 
7108 
7110 
7111 
7250 
7260 
7261 
7262 
7263 
7264 
7266 
7270 
7271 
7272 
7273 
7274 
7276 
7280 
7281 
7282 


Removal  of  face  wrinkles    

Removal  of  sKm  wmi<ies 
Excise  excessive  skm  tissue  ... 
Excise  excessive  sKm  tissue  ... 
Excise  excessive  sKir  tissue  .. 
Excise  excessive  skip  tissue  ... 
Excise  excessive  skip  tissue  ... 
Excise  excessive  skip  tissue  ... 
Excise  excessive  smp  tissue  ... 
Excise  excessive  SKin  tissue  .. 
Excise  excessive  skin  tissue  .... 

Graft  for  face  nenv-e  palsy  

Graft  for  face  newe  paisy  

Flap  for  lace  nerve  palsy  

Skin  and  muscle  repair,  face  ... 

Removal  of  sutures  

Removal  of  sutures  

Dressing  change   not  for  bum   . 

Test  for  blood  fiow  in  graft    

Suction  assisted  iipectomy  

Suction  assisted  iipectomy 

Suction  assisted  iipectomy 

Suction  assisted  iipectomy   

Removal  of  tail  bone  ulcer 
Removal  of  tail  bone  ulce' 
Remove  sacrum  pressure  sore 
Remove  sacrum,  pressure  sore 
Remove  sacrum-  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  hip  pressure  sore 
Remove  hip  pressure  sore 
Remove  hip  pressure  sore 
Remove  hip  pressu'e  sore 

Remove  hip  pressure  sore    

Remove  thigh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  thign  pressure  see    ... 

i  Remove  th.igh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  thign  pressure  see  ... 
Removal  ol  pressure  sore 

;  Initial  t'eatment  of  Durn(s)  

Treatment  o*  burn(s)    

Treatment  o'  burn(s)  

Treatment  o'  burn(s)  

Treatment  of  burn(s)  

Treatment  of  burn(s)       

Incision  ot  burn  scab  initi  

I  Incise  bum  scab  add  incis 

Destroy  benign  premai  lesion  ... 
Destroy  lesions  2-i4 
Destroy  lesions   i5  or  more    ... 
Destruction  of  skin  lesions 
Destnjction  ot  skin  lesions 

Destruction  ot  skin  lesions  

Destruct  lesion    1-14      

Destruct  lesion  15  or  more  ... 
Cfiemicai  cautery  tissue 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  ot  SKin  lesions 
Destruction  of  skin  iesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destnjction  of  SKin  lesions 
Destruction  of  sKin  lesions 
Destruct)on  of  SKin  lesions 
Destruction  of  skin  lesions 
Destruction  of  sKin  lesons 


APC 


Relative 
Weight 


Payment 
Rate 


0027 
0026 
0022 

0022 
0022 
CX)22 
0026 
0019 
0019 
0019 
0019 
0027 
0027 
0027 
0027 
0016 
0013 
0013 


0027 
0027 
0027 
0027 
0022 
0027 
0022 
0022 
0027 
0027 
0027 
0027 
0022 
0022 
0027 
0027 
0027 
0022 
0022 
0027 
0027 
0027 
0027 
0022 
0013 
0016 
0017 
0013 
0013 
0015 


0010 
0010 
0011 
0011 
0011 
0011 
0010 
0011 

0013 
0013 
0013 
0013 
0013 
0013 

0016 
0013 
0012 
0013 
0015 
0016 
0016 
0013 
0013 
0015 


Nat  ion  a 
Unad)ustec 
Copayment 


Minimum 
■Jnadjustec 
Copayment 


18  02 

1262 

13.91 

13.91 

1391 

13.91 

1262 

422 

422 

422 

422 

18  02 

18  02 

1802 

18  02 

302 

1  36 

1.36 


1802 
1802 
18.02 
1802 
1391 
18  02 
13.91 
13.91 
1802 
1802 
18  02 
18  02 
13.91 
13.91 
1802 
18.02 
18  02 
1391 
13.91 
1802 
1802 
1802 
1802 
1391 
1  36 
3  02 
968 
1  36 

1  36 

2  07 


066 

066 

1.47 
1.47 
1  47 
1  47 
066 
1  47 
1  36 
1.36 
1  36 
1  36 
1  36 
•  36 
302 
1  36 
066 
1  36 
207 
302 
302 
1  36 

1  36 

2  07 


$917  29 
S64241 
S70807 
$708  07 
$708  07 
$708  07 
S64241 
$214.81  , 
$21481  I 
S214.81 
$21481 
S917  29 
S917  29 
$917  29 
$917  29 
SI  53  73 
S69  23 
$69.23  I 

S91 7  29 
$917  29 
$917  29 
$917  29 
$708  07 
$91729 
$708  07 
$708  07 
S917  29 
$917  29 
$917  29 
$917  29 
$708  07 
S708  07 
$917  29 
$917  29 
S917  29 
$708  07 
$708  07 
$917  29 
$917  29 
$917  29 
$917  29 
$708  07 
$69  23 
$15373 
$492  75 
$69  23 
S69  25 
$105  37 


$33.60 
$33.60 
$7483 

$74  83 
$74  83 

$74  83 
$33  60 

$74  83 
$69  23 

$69  23 

$69  23 

$69  23 

$69  23 

$69  23 

$15373 

$69  23 

$33  60 

$69  23 

$105  3" 

$153  73 

$153  '3 

$69  23 

$69  23 

$105  37 


$383  10 

$277  92 

$292  94 

$292  94 

$292  94 

$292  94 

$277  92 

$78  91 

$78  91 

$78  91 

$78  91 

S383  10 

$383  10 

$383  10 

$383  10 

$64  57 

$17  66 

$1766 

S383  10 
S383  10 
$383  10 
$383  10 
$292  94 
$383  10 
$292  94 
$292  94 
$383  10 
$383  10 
$383  10 
$383  10 
$292  94 
$292  94 
$383  10 
$383  10 
$383  10 
$292  94 
$292  94 
$383  10 
$383  10 
$383  10 
$383  10 
$292  94 
$1766 
$6457 
$226  67 
$1766 
$1766 
$31  20 


$8.88 
S8.86 

$27  69 

S27  69 
$27  69 
S27  69 

$9  86 
$27  69 
S1766 
SI  7.66 
$1766 
$1766 
S1766 
$1766 
$64  57 
$1766 

$9  18 
$1766 
$31  20 
S64  57 
$64  57 
$•'56 
S''7  6e- 
$31  20 


$183  46 

$-26  46 

$14-  61 

$141  61 

$141  61 

$141  61 

$128  48 

$42  96 

$42  96 

$42  96 

$42  96 

$183  46 

$183  46 

S'83  46 

S-83  46 

$30  75 

$1385 

S-3  65 

$183  46 
$183  46 
$183  46 
$183  46 
$141  61 
$183  46 
$141  61 
$141  61 
$183  46 
$183  46 
$183  46 
$183  46 
$141  61 
$141  61 
$183  46 
$183  46 
$183  46 
$141  61 
$141  61 
$183  46 
$183  46 
$183  46 
$183  46 
$141  61 
$1385 
$30  75 
$98.55 
S13.8S 
$13  85 
$21  07 


$6  72 

$6  72 

$1497 
$14  9- 
$14  97 
$14  97 

$6  72 
$14  97 
$13  85 
$13  85 
$13  85 
$"3  85 
$13  85 
$1385 
$30  75 
$1385 

$6  72 
$13  85 
$21  07 
$30  75 
$30  75 
S"3  85 
$13  85 
$21  07 


CPT  codes  and  aescnptions  ooiy  are  copvngn-  A-nenca-  MeOica  A.ssoaatiO'-    Ai  Rigits  Rese-veo   ApoiicaDie  r^ARS  Dr^ARS  Appry 
CopyngW  Arriencar  Dentai  Association  Ah  nghts  'eserveo 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS   indicalor 

17283 

t 

17284 

T 

17286 

T 

17304 

t 

17305 

T 

17306 

t 

17307 

T 

17310  il 

17340 

T 

17360 

T 

17380 

T 

17999 

T 

19000 

T 

19001 

t 

19020 

t 

19030 

N 

19100 

t 

19101 

t 

19102 

t 

19103 

s 

19110 

T 

19112 

T 

19120 

T 

19125 

T 

19126 

T 

19140 

T 

19160 

T 

19162 

t 

19180 

t 

19182 

t 

19200 

C 

19220 

c 

19240 

T 

19260  '  T 

19271 

C 

19272 

c 

'9290 

N 

19291  N 

19295 

N 

19316 

t 

19318 

t 

19324 

T 

19325 

T 

19328 

t 

19330 

t 

19340 

t 

19342 

t 

19350 

t 

19355 

t 

19357 

T 

19361 

c 

19364 

c 

19366 

t 

19367 

c 

19366 

c 

19369 

c 

19370 

T 

19371 

t 

19380 

T 

19396 

T 

19499 

t 

20000 

t 

20005 

t 

20100 

t 

20101 

T 

20102 

T 

20103 

T 

20150  T 

20200 

T 

20205 

t 

2(006 

t 

20220 

t 

20225 

T 

20240 

t 

20245  It 

Description 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unad|usted       Unad|usteci 
Copayment       Copayment 


Destruction  of  skin  lesions  

Destruction  of  sKm  lesions  

Destruction  of  skin  lesions  

Chemosurgery  of  skin  lesion  .... 

2nd  stage  ctiemosurgery  

3'd  stage  cfiemosurgefy 
FqiIowud  skin  lesion  ttierapy   ... 
Extensive  SKm  cnemosurgery  .. 

Cryottierapy  of  SKin  

3Kin  peel  ttierapy      

Haif  -emoval  by  eiectrotysis  

S«.in  tissue  procedure     

Drainage  of  breast  lesion  

Dram  breast  lesion  add-on 

Incision  of  breast  lesion   

Iniection  for  breast  x-ray 

Bx  breast  percut  a  o  image      ., 

Biopsy  of  breast   open      

Bx  breast  percut  w  image  

Bx  breast  percut  w  device  

Nipple  exploration      

Erc'se  breast  duct  fistula  

Removal  of  breast  lesion  

Excision   breast  lesion   

Excision  aodi  breast  lesion  

Removal  of  breast  tissue 
Removal  of  breast  tissue 
Remove  breast  tissue,  nodes  . 

Removal  of  breast  

Removal  of  breast  

Removal  of  breast    

Removal  of  breast  

Removal  of  breast    

Removal  of  cnest  wall  lesion  .. 

Revisron  of  chest  wai        

Extensive  chest  ^aii  surgery  ... 

Place  needle  wire  breast 

Place  needle  wire  breast 

Place  breast  clip  percut 

Suspension  of  breast      

Reduction  of  large  breast 

Enlarge  breast  

Enlarge  breast  with  implant 

Removal  of  breast  implant  

Removal  of  implant  material  ... 
Immediate  breast  prosthesis  ... 

Delayed  breast  prosthesis 

B'east  reconstruction  

Correct  inverted  nipple(s) 

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction   

Breast  reconstruction  

Bieast  reconstruction  

Breast  reconstruction  

Surgery  of  breast  capsule    

Remova'  of  breast  capsule  

Revise  breast  reconstruction  ., 

Design  custom  breast  implant 

Breast  surgery  pr.Dcedure 

mcision  of  abscess        

Incision  of  deep  abscess 

Explore  wound   neck     

Explore  wound  chest     , 

Explore  wound  abdomen  

Explore  wound  extremity 

Excise  epiphyseal  bar  

Muscle  biopsy         

Deep  rnuscie  biopsy 

Needle  biopsy  muscle    

Bone  biopsy   trocar  needle   .... 

Bone  biopsy  trocar  needle  .... 

Bone  biopsy  excisional  

Bone  biopsy   excisional  


0015 

0016 
0013 
0694 
0694 
0694 
0694 
0694 
0012 
0012 
0017 
0004 
0004 
0004 
0008 


0005 

0028 
0005 
0710 
0028 
0028 
0028 
0028 
0028 
0028 
0028 
0693 
0029 
0029 


0030 
0021 


0029 

0693 
0693 
0693 
0029 
0029 
0030 
0693 
0029 
0029 
0693 


0029 


0029 
0029 
0030 
0029 
0028 
0006 
0049 
0023 
0026 
0026 
0023 
0051 
0020 
0021 
0005 
0019 
0019 
0022 
0022 


207 
3  02 

1  36 
3  99 
3  99 
3  99 
3  99 

3  99 
066 
0  66 
9  68 
247 

2  47 
2  47 

10  93 

403 
1400 

4  03 

1400 
1400 
14.00 
1400 
1400 
1400 
1400 
31.81 
23  76 
23.76 


34  20 
11  82 


23.76 

31  81 
31  81 
31  81 
23  76 
2376 
34  20 
31  81 
23  76 
23  75 
31  81 


2376 
23  76 
34  20 
23  76 
1400 

2,18 
15  84 

2  08 
12  62 
12  62 

2  08 
28  56 

844 
11  82 

4  03 

422 

422 
1391 
1391 


CPT  codes  and  descnptior-.s  omy  are  copynghr  American  Medical  AssocieAon  All  Rights  Reserved  Applicatjie  FARS.DFARS  Apply 
Copyright  American  Dentai  Association  All  nghts  reserved 
•  Code  •$  new  'n  2002 


SI  05  37 
SI 53  73 
S69  23 
S203  1 1 
S203  11 
S203  11 
S203  11 
S203  11 
S33  60 
S33  60 
S492  75 
SI  25  73 
S125  73 
SI  25  73 
S556  38 

S205  14 

371 2  66 

S205  14 

S400  00 

S712  66 

S712  66 

$712  66 

S712  66 

$712  66 

S712  66 

S712  66 

SI  .61 9  26 

SI  .209  48 

$1,209.48 


$1,740  92 
$601  69 


51,209  48 
SI  619  26 
$1,619  26 
SI  61926 
SI  209  48 
Si  .209  48 
$1  740  92 
$1,619  26 
$1,209  48 
$1 ,209  48 
51,619  26 


23  76    $1.209  48 


S1 .209  48 

51.209  48 

$1,740  92 

$1 ,209  48 

5712  66 

$110  97 

$806  32 

$105  88 

$642  41 

S642  41 

$105  88 

$1  453  82 

S429  63 

S601  69 

$205  14 

$214  81 

$214  81 

5708  07 

$708  07 


$31  20 
S64  57 
$1766 
$60  93 
S60  93 
$60  93 
$60  93 
$60  93 
59  18 

$226  67 
532  57 
$32  57 
S32  57 

S11367 

S90  26 

5303  74 

$90  26 

S303  74 
5303  74 
$303  74 
5303  74 
$303  74 
$303  74 
$303  74 
5712  47 
5628  93 
5628.93 


$763  55 
523651 


5628  93 

5712  47 
S712  47 
5712  47 
5628  93 
5628  93 
5763  55 
5712  47 
5628  93 
5628  93 
5712  47 


$62893 


$628  93 

5628  93 

5763  55 

5628  93 

5303  74 

533  95 

S356  95 

540  37 

5277  92 

5277  92 

$40  37 

S675  24 

SI  30  53 

S236  51 

$90  26 

S78  91 

S78  91 

S292  94 

5292  94 


521  07 
$30  75 
513  85 
$40  62 
540,62 
540  62 
S40  62 

540  62 
S6  72 
$6  72 

598  55 
525  15 
$25  15 
525  15 
5111  28 

541  03 
$14253 

541  03 
$80  00 
5142  53 
$142,53 
$142  53 
5142,53 
5142  53 
514253 
$142  53 
5323  85 
5241  90 
S241.90 


$348  18 
5120  34 


S241  90 
$323  85 
5323  85 
5323  85 
5241  90 
5241  90 
5348  1 8 
5323  85 
5241  90 
S241  90 
5323  85 


S241  90 


S241  90 

5241  90 
5348  18 
$241  90 
$142  53 

$22  19 
S161  26 

S21  18 
$128  48 
$128  48 

$21  18 
$290  76 

585  93 
5120  34 

$41  03 

$42  96 

542  96 
5141  61 
5141  61 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


OPT, 

Status 

HCPCS 

Indicator 

20250 

T 

20251 

T 

20500 

T 

20501 

N 

20520 

T 

20525 

T 

•20526 

T 

20550 

T 

•20551 

T 

•20552 

T 

•20553 

T 

20600 

T 

20605 

T 

20610 

T 

20615 

T 

20650 

T 

20660 

C 

20661 

c 

20662 

c 

20663 

c 

20664 

c 

20665 

N 

20670 

T 

20680 

T 

20690 

T 

20692 

T 

20693 

T 

20694 

T 

20802 

C 

20805 

c 

20808 

c 

20816 

c 

20822 

c 

20824 

c 

20827 

c 

20838 

c 

20900 

T 

20902 

T 

20910 

T 

20912 

T 

20920 

T 

20922 

T 

20924 

T 

20926 

T 

20930 

C 

20931 

c 

20936 

c 

20937 

c 

20938 

c 

20950 

T 

20955 

c 

20956 

c 

20957 

c 

20962 

c 

20969 

c 

20970 

c 

20972 

c 

20973 

c 

20974 

A 

20975 

T 

20979 

A 

20999 

N 

21010 

T 

21015 

T 

21025 

T 

21026 

T 

21029 

T 

21030 

T 

21031 

T 

21032 

T 

21034 

T 

21040 

T 

21041 

T 

21044 

T 

21045 

C 

Descnption 


Open  bone  biopsy    

Open  tjone  biopsy  

Injection  of  sinus  tract  

Inject  sinus  tract  'or  x-ray 

Removal  of  foreigri  body  

Removal  of  foreign  body  

Ther  injection  ca'pa  tunnel  ... 
Inject  tendon  ligament  cyst  .... 

Inject  tendon  ongm  insert  

Inject  ingger  pomt    1  or  2  

Inject  tngger  points,  >  3  

Drain'iniect  jomitiursa  

Draia'inject  lomfbursa  

Draininject  jomtbursa     

Treatment  of  bone  cyst    

Insert  and  remove  bone  pin 
Apply  remove  fixation  device 
Application  ot  neao  brace 
Application  of  petvis  brace 

Application  of  thigh  brace 

Halo  brace  application     

Removal  of  fixation  device  .... 
Removal  of  suppon  implant  ,, 
Removal  of  supoori  .mplant 
Apply  tX)ne  'ixation  device 
Apply  bone  fixation  device 
Adjust  bone  'ixation  device 
Remove  bone  fixation  device 
Replantation  arm  complete 
Replant  forearm  complete 
Replantation  hand   complete 
Replantation  digit  complete 
Replantation  digit  complete 
Replantation  thumb  complete 
Replantation  thumb   complete 
Replantation  foot  complete 

Removal  of  txjne  tor  g'att  

Removal  o*  bone  tor  graft  

Remove  cartilage  for  graft 

Remove  cartilage  lor  graft 

Removal  of  fascia  tor  graft  .... 
Removal  of  fascia  'or  graft  .... 
Remova'  of  tendon  for  graft  ,, 
Removal  of  tissue  tor  graft  .... 

Spinal  tx)ne  allograft  , 

Spinal  txine  allograft  

Spinal  tx>ne  autograft        , 

Spmal  bone  autograft       

Spinal  bone  autograft       

Fluid  pressure  muscle     

Eibula  bone  graft  microvasc 
Iliac  bone  graft  microvasc 

Mt  txine  graft,  microvasc  

Other  bone  graft  microvasc  ... 

Bone  skin  graft  microvasc  

Bone'skin  graft  .iiac  crest  

Bone'skin  graft  metatarsal  .... 

Bone  skin  graft  great  toe  

Electncai  bone  stimulation  

Electrical  bone  stimulation  

Us  bone  stimulation  

Musculoskeletal  surgery  

Incision  of  jaw  join!  

Resection  of  facial  tumor  

Excision  of  bone  lower  jaw  ... 

Excision  of  facial  tx)neis)  

Contour  of  face  bone  lesion 
Removal  of  face  bone  lesior 
Remove  exostosis   mandible 
Remove  exostosis  maxilla 
Removal  of  face  bone  lesion 
Removal  of  jaw  Ixine  lesion 
Removal  of  jaw  tx>ne  lesion 
Removal  of  jaw  txine  lesion 
Extensive  jaw  surgery  


APC 


0049 
0049 
0251 


0019 

0022 

0204 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0004 
0049 


0021 
0022 
0050 

0050 

0049 
0049 


0050 
0050 

0026 
0026 
0026 
0026 
0050 
0026 


0006 


004S 


0254 
0252 
0256 
0256 
0256 
0254 
0254 
0254 
0256 
0254 
0256 
0256 


Relative 
Weight 


1584 
1584 

2  45 


20  63 
20  63 

12  62 
12,62 
12  62 
12  62 
20  53 
1262 


2.18 


'5  64 


17.37 
595 
26  61 
26  61 
26  61 
17  37 
1737 
17  37 
26  61 
17  37 
26  61 
26  61 


CPT  codes  and  oescnptions  only  are  copyngw  American  Medical  Assooation  AH  Rights  Reserved  Aaoiicawe  f  aR&'DPARS  Apoiy 
Copyright  Ai^encan  tDema  Association  Ai.  -ignts  reservec 
■  Code  IS  new  in  2002, 


Payment 


National 


•arj"'     ;   Unadjusted 
'  Copayment 


Minimum 
Unadjusted 
Copayment 


S806  32 

S806  32 

S123  70 


4.22 

S21481 

1391 

$708  07 

2  24 

$114.02 

2  24 

$114  02 

224 

$114.02 

2^4 

$114.02 

2  2i 

$114.02 

2  2i 

$114.02 

I   24 

$114  02 

2  24 

51 14  02 

2  4- 

S125  73 

15.84 

$806  32 

11.82 

S601  69 

13  91 

5708  07 

20  63 

Si  050  15 

20  63 

S'  050  15 

•584 

5806  32 

15.84 

S806  32 

$1,050.15 

$1.05015 

5642  41 
S642  4- 
S642  4- 
S642  41 
S"  050  -6 
S642  41 


$110.97 


S80e  32 


$884.20 
$302.88 

$■  354  56 

S'  354  56 

S'  354  56 

SS&4  ?C 

S8&4  2: 

S884  2C 

S-  354  56 

S884  2: 

$1  354  56 

$1  354  56 


5356  95 

S356  95 

$27  99 


SI61  26 

$161  26 

$24  74 


$78.91 

542  96 

$292  94 

$141  61 

$43.33 

$22  80 

$43  33 

$22  80 

S43  33 

$22  80 

S43  33 

$22  80 

S43  33 

$22  80 

$4333 

S22  80 

$43  33 

$22  80 

$43  33 

$22  80 

$32  57 

$25  15 

S356  95 

$-e<  ?e 

523651 

S-2C  34 

S292  94 

$141  61 

5504  07 

S21003 

S5O4  07 

$21003 

S356  95 

$161  26 

S356  95 

$161  26 

$50407 
$504  07 

ttiara 

$21003 

$277  92 
$277  92 
S2  77.92 
$277  92 
$50407 
$277  92 


$33.95 


S356  95 


$272  41. 
S-1424 
5623  05 
5623  05 
5523  D5 
52"  4- 
52^2  4- 
52^2  4- 
5623  05 
%2"&- 
S623  05 
5623  05 


$128  48 
$128  48 
$128  48 
$128  48 

$210  03 
$128.48 


%22  19 


$161.26 


$176  84 
$60  58 

$270  9- 
S2^C  9' 
S27C9- 
S'"6S4 
$•-6  64 
Si '6  84 
S2'C9- 
S""6  &4 
S2-C  S" 
S2-C  9' 


I 
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CPT 
HCPCS 


Status 
Indicator 


Descnption 


21050 

T 

2'060 

T 

21070 

T 

21076 

T 

21077 

T 

21079 

T 

21080 

T 

21081 

T 

21082 

T 

2 '083 

T 

2^084 

T 

21085 

T 

21086 

T 

21C87 

T 

21088 

T 

21089 

T 

21100 

T 

21110 

T 

21116 

N 

21 '20 

T 

2'-'21 

T 

21*22 

T 

21123 

T 

21125 

T 

21127 

T 

21137 

T 

21138 

T 

21139 

T 

21141 

C 

21142 

C 

21143 

c 

21145 

r^ 

2'i46 

c 

21M7 

u 

21150 

c 

21151 

c 

21154 

r 

21155 

C 

21159 

c 

21160 

c 

21172 

c 

21175 

c 

21 '79 

c 

21180 

c 

2l'Si 

T 

21182 

c 

21183 

c 

21184 

c 

21188 

c 

21 193 

c 

21194 

c 

21195 

c 

21196 

c 

21198 

T 

21199 

T 

21206 

T 

21208 

T 

21209 

T 

21210 

T 

21215 

T 

21230 

T 

21235 

T 

21240 

T 

21242 

T 

21243 

T 

21244 

T 

21245 

T 

21246 

T 

21247 

C 

21248 

T 

21249 

T 

21255 

C 

21256 

c 

21260 

T 

21261 

T 

Removal  of  )aw  )Oint 

Remove  jaw  loml  cartilage 
Remove  coronoiO  process 
Prepare  tace  oral  prosinesis  ,., 
Prepare  face  oral  prostnesis  ... 
Prepare  face  oral  prostnesis  ... 
Prepare  tace.oral  prosthesis  .... 
Prepare  'ace  oral  prosthesis  ... 
Prepare  tace  oral  prosthesis  ... 
Prepare  face  oral  prosthesis  ... 
Prepare  facaorai  prosthesis  ... 
Prepare  face  oral  prosthesis  ... 
Prepare  face  oral  prosthesis  ... 
Prepare  faceora'  prosthesis  ... 
P'epare  face  oral  prosthesis  ... 
Prepare  face  oral  prosthesis  ... 
Maxillofacia:  fixation 

Interdental  fixation        

iniection  jaA  lomt  x-ray 

Reconstruction  of  chin  

Reconstruction  of  chin  , 

Reconstruction  of  chin    , 

Reconstruction  of  chin    

Augmentation  lower  )aw  bone 
Augmentation   lower  law  bone 

Reduction  of  forehead    

Reduction  of  forehead     

Reduction  of  forehead      

Reconstruct  midface  lefort  

Reconstruct  midface 
Reconstruct  midface 
Reconstruct  'Midface 
Reconstruct  midface 
Reconstruct  midface 
Reconstruct  midface 
Reconstruct  midface 
Reconstruct  mid'ace 
Reconstruct  midtace 
Reconstruct  midface 
Reconstruct  midface 
Reconstruct  orbit  forehead 
Reconstruct  orbit  forehead 
Reconstruct  entire  forehead    ,. 
Reconstruct  entire  forehead   ,. 
Contour  cranial  bone  lesion    .. 
Reconstruct  cranial  Cone 
Reconstruct  cranial  Done 
Reconstruct  cranial  Done 
Reconstruction  of  midface 
Reconst  Iwr  law  w  o  graft 

Reconst  Iwr  |aw  w  graft  

Reconst  iwr  |aw  w  o  fixation  ... 

Reconst  Iwr  )aw  w  fixation  

Reconstr  iwr  jaw  segment  .... 
Reconstr  Iwr  |aw  *  advance  .. 
Reconstruct  upper  jaw  txrne  .. 
Augmentation  of  facial  txsnes  . 
Reduction  of  facial  bones 

Face  txjne  graft     

Lower  jaw  bone  graft 

Rib  cartilage  graft  , 

Ear  cartilage  graft , 

Reconstruction  of  )aw  joint  .... 
Reconstruction  of  jaw  joint  .... 
Reconstruction  of  jaw  joint  ... 
Reconstruction  of  lower  jaw  .. 

Reconstruction  of  jaw  

Reconstruction  of  jaw     

Reconstruct  lower  jaw  bone  .. 
Reconstruction  of  jaw 
Reconstruction  of  jaw 
Reconstruct  lower  jaw  bone  .. 

Reconstruction  of  orbit  

Revise  eye  socKets       

Revise  eye  sockets       


lefort 
lefort 
lefort 
lefort 
lefort 
lefort 
lefort 
lefort 
lefort 
lefort 
lefort 


APC   1 

Relative 
Weight 

Payment 
Rate 

Unadjusted 

Unadjusted 

Copayment 

Copayment 

0256 

2661 

Si  354  56 

5623  05 

5270  91 

0256 

2661 

$1,354  56 

S623  05 

S27091 

0256 

26  61 

Si  354  56 

S623  05 

5270,91 

0254 

1737 

S884  20 

S272  41 

Si  76  84 

0256 

26.61 

SI. 354  56 

5623  05 

S270  91 

0256 

26  61 

SI  354  56 

S623  05 

S270  91 

0256 

26  61 

SI. 354, 56 

S623  05 

5270  91 

0256 

26  61 

51,354  56 

S623  05 

5270  91 

0256 

26  61 

51,354  56 

S623  05 

5270,91 

0256 

26  61 

S1 .354  56 

5623  05 

5270  91 

0256 

26  61 

Si  .354  56 

S623  05 

5270  91 

0253 

12,33 

$627  65 

5284  00 

5125  53 

0256 

2661 

Si. 354  56 

5623  05 

S270  91 

0256 

2661 

51.354  56 

5623  05 

5270  91 

0256 

26  61 

SI. 354  56 

S623  05 

5270  91 

0253 

12  33 

S627  65 

5284  00 

5125  53 

0256 

2661 

SI  ,354  56 

S623  05 

5270  91 

0252 

5.95 

S302  88 
S884  20 

$114  24 
S272  41 

560  58 

0254 

1737 

$176  84 

0254 

1737 

S884  20 

5272  41 

5176  84 

0254 

17  37 

5884  20 

S272  41 

S176  84 

0254 

1737 

5884  20 

S272  41 

SI 76  84 

0254 

1737 

5884  20 

S272  41 

Si  76  84 

0256 

2661 

51,354  56 

S623  05 

S270  91 

0254 

17.37 

5884  20 

S272  41 

S17684 

0256 

2661 

SI  ,354  56 

S623  05 

S27091 

0256 

26.61 

$1,354.56  , 



5623.05 

5270-91 

0254 

17.37 

$884.20 

$27241 

$176  84 


02S6 

26.61 

SI  .354  56 

5623  05 

5270  91 

0256 

26.61 

SI  354  56 

S623  05 

S270  91 

0256 

2661 

$1,354  56 

5623  05 

5270  91 

0256 

26  61 

S1.354  56 

5623  05 

5270  91 

0256 

26,61 

51  354  56 

S623  05 

S270  91 

0256 

26  61 

SI  354  56 

5623  05 

5270  91 

0256 

2661 

Si  .354  56 

5623  05 

5270  91 

0256 

2661 

51,354  56 

5623  05 

5270  91 

0254 

17  37 

S884  20 

5272  41 

5176  84 

0256 

2661 

SI  354  56 

S623  05 

5270  91 

0256 

26  61 

51,354  56 

S623  05 

5270  91 

0256 

2661 

51 ,354  56 

5623  05 

5270  91 

0256 

2661 

51 .354  56 

S623  05 

S270  91 

0256 

26  61 

51  354  56 

5623  05 

S270  91 

0256 

26  61 
26  61 

51  354  56 
Si. 354  56 

5623  05 
S623  05 

5270  91 

0256 

527091 

0256 

26.61 

51.354  56 
51.354  56 

5623  05 
S623  05 

5270  91 

0256 

26.61 

5270  91 

0256 

2661 

SI  354  56 

5623  05 

5270  91 

CPT  codes  ana  aescr'Dtior.s  on;-,  a-e  copy '  gri  American  Medical  Associaboo  AH  Rights  Reserved  Applicable  FARS.DFAPS  Apply 
Copyright  American  Demai  Associaticr  A.i  -gnts  -eserved 
•  Cooe  IS  ^e*  r  2002 
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21263 

T 

21267 

T 

21268 

C 

21270 

T 

21275 

T 

21280 

T 

21282 

T 

21295 

T 

21296 

T 

21299 

T 

21300 

T 

21310 

X 

21315 

X 

21320 

X 

21325 

T 

21330 

T 

21335 

T 

21336 

T 

21337 

T 

21338 

T 

21339 

T 

21340 

T 

21343 

C 

21344 

C 

21345 

T 

21346 

c 

21347 

c 

21348 

c 

21355 

T 

21356 

c 

21360 

c 

21365 

c 

21366 

'w 

21385 

c 

21386 

c 

21387 

c 

21390 

c 

21395 

c 

21400 

T 

21401 

T 

21406 

T 

21407 

T 

21408 

c 

21421 

T 

21422 

c 

21423 

c 

21431 

c 

21432 

c 

21433 

c 

21435 

c 

21436 

c 

21440 

T 

21445 

T 

21450 

T 

21451 

T 

21452 

T 

21453 

T 

21454 

T 

21461 

T 

21462 

T 

21465 

T 

21470 

T 

21480 

T 

21485 

T 

21490 

T 

21493 

T 

21494 

T 

21495 

C 

21497 

T 

21499 

T 

21501 

T 

21502 

T 

21510 

C 

21550 

T 

21555 

T 

Revise  eye  sockets  

Revise  eye  socKets  

Revise  eye  socnels  

Augmentation  cheek  bone 
Revision   orbitofacial  tx)nes 

Revision  of  eyelid     

Revision  of  eyelid     , 

Revision  of  jaw  musclelxsne 
Revision  of  jaw  muscle 'bone 
Cranio. maxillofacial  su'gery 
Treatment  of  skuH  f'acture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .., 
Treat  nasal  septal  fracture  .. 
Treat  nasal  septal  fracture  .. 
Treat  nasoethmoid  fracture 
Treat  nasoethmoid  'racture 
Treatment  of  nose  fracture 
Treatment  of  smus  'racture 
Treatment  of  smus  fracture  . 
Treat  nose  jaw  fracture 

Treat  nose.jaw  fracture     , 

Treat  nose  jaw  fracture     , 

Treat  nose  jaw  fracture     , 

Treat  chee«  bone  fracture  ..., 
Treat  cheen  Done  fracture  .... 
Treat  cheeK  bone  fracture  ..., 
Treat  cheek  bone  fracture  .... 
Treat  cheek  bone  fracture  ..., 
Treat  eye  socket  fracture  ..... 
Treat  eye  socKet  fractu'e  ..... 
Treat  eye  socket  fracture  ...., 
Treat  eye  socket  fracture  ..... 
"^reat  eye  socnet  fracture  ..... 
Treat  eye  socket  *racture  .... 

Treat  eye  socKet  'racture  

Treat  eve  socket  fracture  

Treat  eye  socKet  fracture  .... 
Treat  eve  socKe'  'racture  ,..., 
Treat  mouth  -oo'  'racture  ..... 

Treat  mouth  roof  'racture  

Treat  mouth  'oof  fracture  

Treat  craniofacia'  f^'acture  ..., 
Treat  craniofacia  fracture  ..., 
Treat  craniofacial  fracture  .... 
Treat  craniofacial  fracture  .... 
Treat  craniofacial  fracture  .... 
Treat  dental  ndge  fracture  .... 
Treat  dental  ndge  fracture  .... 

Treat  lower  jaw  fracture    

Treat  lower  jaw  fracture 
Treat  iowe'  jaw  fracture 

Treat  lower  jaw  'racture  

Treat  lower  jaw  fractuie  

Treat  lower  jaw  fracture    

Treat  Iowe'  law  fracture  

Treat  lower  jaw  fracture   

Treat  lower  jaw  fracture  

Reset  dislocated  jaw  

Reset  dislocated  jaw  

Repair  dislocated  jaw        

Treat  hyoid  tx>ne  fracture   .... 

Treat  hyoid  bone  'racture  

Treat  hyoid  bone  fracture  .... 
Interdental  winng 

Head  surgery  procedure    

Dram  neck,  chest  lesion  

Drain  chest  lesion     

Drainage  of  bone  lesion    

Biopsy  o' neck  chest         

Remove  lesion  neck,  chest  .. 


0256 
0256 

0256 
0256 
0256 
0253 
0252 
0254 
0253 
0253 
0340 
0340 
0340 
0254 
0254 
0254 
0046 
0253 
0254 
0254 
0256 


0254 


0256 


0252 
0253 
0256 
0256 


0254 


0254 
0254 
0251 
0252 
0253 
0256 
0254 
0256 
0256 
0256 
0256 
0251 
0253 
0256 
0252 
0252 


0253 
0253 

0006 
CX)49 


0019  1 

0022 


26.61 
26.61 

26  61 

26  61 

26  61 
1233 

5  95 

17  37 

1233 

1233 

084 

084 

084 

17  37 

17  37 

17  37 

27  69 
12,33 
17.37 
17  37 
26.61 


17.37 


26.61 


5  95 
12  33 
2661 
26.61 


17.37 


17.37 

17.37 

243 

5  95 

12  33 

26  61 

17  37 

26  61 

26  61 

26  61 

26  61 

2  43 

1233 

26.61 

5.95 

595 


12.33 
12.33 

10  93 
15.84 


4  22 

1-,  0- 


Paynr>ent 
Rate 


Natonal 
Unadfusted 
Copayment 


Minimum 
Unadiusled 
Copayment 


Si  354  56 
$1.354  56 

51  354  56 

51  354  56 

Si  354  56 

5627  65 

5302  88 

$884  20 

$627  65 

$627  65 

542  76 

S42  76 

S42  76 

5884  20 

5884  20 

$884  20 

Si  409  53 

S627.65 

$884  20 

$884  20 

$1,354.56 


$884  20 


$1.354  56 


$302.88 
$627  65 

$1.354  56 
$1,354  56 

$864.20 


$623  05 

$270  91 

$623  05 

$27091 

$623  05 

$270  91 

$623  05 

$270  91 

$623  05 

$270  91 

$284  00 

5125  53 

$114  24 

560  56 

$272  4- 

s--e&4 

$284  00 

5125  53 

$284  00 

Si 25  53 

510  69 

$8  55 

510  69 

$8  55 

$10  69 

58  55 

5272  4' 

Si 76  84 

$272  41 

$176  84 

$272  41 

$176  84 

$535  76 

5281  91 

$284  00 

S125  53 

$272  41 

5176  84 

$272  41 

5176  84 

$623  05 

$27091 

$214.81 
S~08  07 


$272  41 


$62305 


$884  20 
$884.20 

$123  70 

5302  88 

5627  65 

51  354  56 

5884  20 

Si  354  56 

51  354  56 

$1,354  5€ 

$1,354  5€ 

$123  70 

$627  65 

$1,354  56 

$302  88 

5302  88 

$627  65 
$627  65 
$556  38 
$806  32 


$7891 

5292  94 


$114  24 
$284  00 
S623  05 
$623  05 

$272.41 


$27241 
$272  4' 

$27  99 
$114  24 
$284  00 
S623.05 
SZ72.41 
$623  05 
$623  05 
5623  05 
5623  05 

$27  99 
$284  00 
$623  05 
$114  24 
$114.24  I 

S284  00 
5284  00 
$113  67 
$356  95 


$176  84 


$27091 


s.h,:  =8 

Si 25  53 
$270  91 
$270  91 

$176.84 


$176  84 

S--6  84 

524  -4 

S6C  58 

S-25  53 

S2-C9- 

S'"6  84 

S2-C91 

S2^:  91 

S2'j91 

S2-:9i 

524  74 

S-25  53 

S7--C  9- 

S6C58 

S60.58 

$125  53 

5125  53 

51 1 1  28 

516126 

$42  96 

514161 

CPT  cooes  and  descnpiions  omy  are  copy-igM  ATie-icar-  Medea'  Assc>ciafK>r-   Ai'  Ri2>it«  Res«"\'e;   Ar>C'iiC3!Me  t^ASS  D^ARS  Apcv 
CopyrigM  America-  Denta  Associatior  Ali  r,gtits  -eservec 
■  Code  IS  new  in  2002 
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CPT 
HCPCS 


Status 
Indicator 


Description 


APC 


Relative 

Weight 


Pavmpnt  National  Minimum 

Rate  Unadjusted       Unadjusted 

Copayment       Copayment 


21556 

T      1 

21557  C 

21600  T 

21610  1  T 

21615  '  C 

21616  C 

21620  C 

21627  ;  C 

21630 

c 

21632 

c 

21700 

T 

21705 

c 

21720 

T 

21725 

T 

21740 

C 

21750 

c 

21800 

T 

21805 

T 

21810 

C 

21820 

T 

21825  C       1 

21899 

T       ' 

21920 

T 

21925 

T 

21930 

T 

21935 

T 

22100 

C 

22101 

C 

22102 

c 

22103 

c 

22110 

r- 

22112 

c 

22114 

c 

22116 

c 

22210 

c 

22212 

c 

22214 

c 

22216 

c 

22220 

c 

22222 

c 

22224 

c 

22226 

c 

22305 

T 

22310 

T 

22315 

T 

22318 

^ 

22319 

^ 

22325 

r 

22326 

C 

22327 

c 

22328 

c 

22505 

T 

22520 

T 

22521  T 

22522  It 

22548  '  C 

22554 

C 

22556 

c 

22558 

r 

22585 

C 

22590 

c 

22595 

c 

22600 

c 

22610 

c 

22612 

r- 

22614 

r 

22630 

c 

22632  C 

22800  C 

22802  C 

22804 

r- 

22808 

c 

22810 

C 

22812 

c 

22818 

c 

Remove  lesion,  neck/chest     .. 

Remove  tumor  neck/chest  

Partial  removel  ot  nb  

Partial  removal  of  rib 

Removal  ot  nb 

Removal  of  nb  and  nerves  

Partial  removal  of  sternum  

Sternal  detDridement    

Extensive  sternum  surgery 

Extensive  sternum  surgery 

Revision  of  neck  muscle  

Revision  of  neck  muscle/rib  .... 

Revision  of  neck  muscle  

Revision  of  neck  muscle  

Reconstruction  of  sternum  

Repair  of  sternum  separation  .. 

Treatment  of  nb  fracture    

Treatment  of  nb  fracture  

Treatment  of  nb  fracture(s)  

Treat  sternum  fracture  

Treat  sternum  fracture  , 

NecK.  chest  s jrgery  procedure 
Biopsy  soft  tissue  of  back     ,  ... 

Biopsy  soft  tissue  of  back    

Ren^ovs  lesion   back  or  flank  .. 
Rer"ove  tumor  back 
Remove  part  of  neck  vertebra 
Remove  part  thorax  vertebra  . 
Remove  part  lumbar  vertebra 
Remove  extra  spme  segment  . 
Remove  pan  of  neck  vertebra 
Remove  part  thorax  vertebra  . 
Remove  pan  lumba'  vertebra - 
Remove  extra  spine  segment  . 

Revision  of  necK  some    

Revision  0*  tho.'ax  spine 

Revision  o*  lumbar  spme      

Revise  extra  spme  segment ... 

Revision  of  necK  some  

Revision  of  thorax  spme 

Revision  of  lumbar  spme      

Revise  extra  some  segment  ... 
Treat  spme  process  fracture  ... 

Treat  spme  fracture         

Treat  spme  fracture     

Treat  odontoid  fx  wo  graft  

Treat  odontoid  fx  w/graft  

Treat  spme  fracture       

Treat  necK  spme  'rdcture  

Treat  thorax  some  ''acture  

Treat  each  add  spme  fx  

Manipulation  of  spme  

Percut  vertebroplasty  thor    

Percui  vertebroplasty  lumb  

Percut  vertebroplasty  addi    

NecK  spme  fusion 

NecK  spme  fusion  , 

Thorax  spme  fusion  , 

Lumbar  spme  fusion    

Additional  spinal  fusion   

Spme  &  skull  spinal  fusion 

Neck  spinal  fusion  

Neck  spine  fusion  

Thorax  spme  'usion    

Lumpar  spme  fusion        

Spme  'usion  extra  segment  .. 

LjmOar  spme  fusion        

Spme  fusion  extra  segment  .. 

Fusion  of  spine     

Fusion  of  spme      

Fusion  of  spme     

Fusion  of  spme      

Fusion  of  spine     

Fusion  of  spine     

Kyphector^v    1-2  segments  ... 


0022 


0050 
0050 


0006 


0008 
0006 


0043 
0046 


0044 


0252 
0019 
0022 
0022 
0022 


0043 
0043 
0043 


0045 
0050 
0050 
0050 


1391 

20  53 
20  63 


218 

10  93 
2.18 


4  05 
27,69 


2  52 

5  95 

4  22 

1391 

13  91 

13.91 


4  05 
4  05 
4  05 


11.67 

20  63 
20  63 
20  63 


CPT  codes  and  descnptions  only  are  copynght  American  Medical  Association  AH  Rights  Reserved  AppiicalJle  FARS/DFARS  Apply 
Copyright  Amencan  Dental  Association.  All  nghts  reserved 
■  CoOe  IS  r>ew  n  2CIC2 


S708  07 

Si  050  15 
Si  050  15 


S11097 

S556  38 
S110  97 


S206  16 
51,409  53 

S128  28 

8302  88 
8214  8^ 
S708  07 
8708  07 
$708.07 


S206  16 
S206  16 
S206  16 


$594  05 
SI  .050  15 
SI  050  15 
Si  050  15 


S292  94 


5504,07 
S504  07 


833  95 


SI '3,67 
$33.95 


S535.76 

838  08 

$114  24 
878  91 
S292  94 
S292  94 
S292  94 


S277  12 

8504  C7 
8504  07 
S504  07 


S141  61 

$210.03 

S210  03 


322.19 

$111.28 
$22.19 


$41.23 
$281 .91 

825  66 

860  58 

S42  96 

8141  61 

8141,61 

5141,61 


S41  23 
841  23 
841  23 


S1I8BI 
8210  03 
8210  03 
5210  03 


Federal  Register/ Vol.  66.  No.  231  /  Friday.  November  30,  2001  'Rules  and  Regu! 


ations 


59947 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT- 

Status 

HCPCS 

indicato 

22819 

C 

22830 

C 

22840 

c 

22841 

c 

22842 

r 

22843 

c 

22844 

c 

22845 

c 

22846 

c 

22847 

c 

22848 

c 

22849 

c 

22850 

c 

22851 

c 

22852 

c 

22855 

c 

22899 

T 

22900 

T 

22999 

T 

23000 

T 

23020 

t 

23030 

T 

23031 

T 

23035 

C 

23040 

T 

23044 

T 

23065 

T 

23066 

T 

23075 

T 

23076 

T 

23077 

T 

23100 

T 

23101 

T 

23105 

T 

23106 

T 

23107 

T 

23120 

T 

23125 

C 

23130 

T 

23140 

T 

23145 

T 

23146 

T 

23150 

T 

23155 

T 

23156 

T 

23170 

T 

23172 

T 

23174 

T 

23180 

T 

23182 

T 

23184 

T 

23190 

T 

23195 

C 

23200 

c 

23210 

c 

23220 

c 

23221 

c 

23222 

c 

23330 

T 

23331 

T 

23332 

c 

23350 

N 

23395 

C 

23397 

C 

23400 

c 

23405 

T 

23406 

T 

23410 

T 

23412 

T 

23415 

T 

23420 

T 

23430 

T 

23440 

T 

23450 

T 

23455 

T 

Descnption 


Kypfiectomy.  3  or  more  

Exploration  of  spinal  fusion  

Insert  spine  fixation  device 

Insert  spme  fixation  device 

Insert  spine  fixatipn  device 

Insert  spme  fixation  device  

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spme  fixation  device 

Insert  spme  fixation  device 

Insert  peiv  fixation  device 

Reinsert  spinal  fixation      

Remove  spme  fixation  device  .. 
Apply  spme  prosth  device 
Remove  spme  'nation  oevce 
Remove  some  fixation  device 
Spine  surgery  procedure 
Remove  abdommai  Aai'  lesion 
Aboomen  surgery  procedure     ,. 
Removal  of  calciun^  deposits  ... 

Release  shoulder  jom:        

Dram  shoulder  'esior         

Dram  shouide'  bu'^sa       

Drain  shoulder  Done  lesion  

Exploratory  shoulder  surgery    .. 
Expioraton,  shoulder  surgery  ... 

Biopsy  shouide'  tissues    

Biopsy  snouider  tissues  

Remova  of  shouioer  lesion 

Removal  0*  sfKiuider  lesion 

Remove  tumor  of  shoulder 

Biopsy  of  shoulder  )oint  

Shoulder  (Oint  surgery  

Remove  shoulder  joint  lining  .... 

incision  of  coliarpone  joint 

Explore  treat  snouider  joint  

Paiiai  'emovai  collar  bof>e  

Remova,  of  collar  bone     

Remove  shoulder  pone  pa'' 
Removal  of  bone  lesion 

Remova>  o'  bone  lesion  

Removal  of  bone  iesion   

Removal  0!  nurne'us  lesion  

Removal  of  hume'us  lesion  

Removal  of  hume'us  lesion  

Remove  colia'  bone  lesion 

Remove  shoulder  blade  lesion  . 

Remove  humerus  lesion     

Remove  colia'  bone  lesion 

Remove  shouide'  olade  lesion  . 

Remove  hume''us  lesion   

Partial  removal  of  scapula 

Removal  o*  head  of  humerus  ... 

Removal  of  collar  bone     

Removal  of  shoulder  blade 
Partial  remova!  o*  humerus 
F'artial  removal  of  humerus 
Partial  removal  of  humerus 
Remove  shoulder  foreign  !x>ay 
Remove  shoulder  'o'eign  oocy 
Remove  shoulder  'oreign  body 
ihiection  for  shoulder  x-ray 
Muscle  transfe'  shouide'  arm  ... 

Muscle  transfers  

Fixation  of  shouide'  biade 
Incision  of  tendon  &  muscle 
incise  tendonis    &  muscie(s)   ... 

Repair  of  tendonis!  

Repair  of  tendonts) 

Release  of  shoulder  ligament  .. 

Repair  of  shoulder    

Repair  biceps  tendon  

Remove'transplant  tendon  

Repair  shoulder  capsule   

Repair  shoulder  capsule   


APC 


0043 
0022 
0022 
0021 
0051 
0008 

Dooe 

0050 
0050 
0021 
0022 

0021 
0022 
0022 
0049 
0050 
0050 
0050 
0050 
0051 


Relative 
Weight 


Payment 
Rate 


0019 
0022 


0050 

0050 
0052 
0052 
0051 
0052 
0052 
0052 
0052 
0052 


4.05 

1391 
1391 
11.82 
28  56 
1093 

10  93 

20  63 
20  63 

11  82 
1391 
11  82 

1391 
'391 
1584 
20  63 
20  63 
20  63 
20  63 
28  56 


0051 

28  56 

0049 

15  84 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

20  63 

0050 

2063 

422 

13  91 


20  63 

20  63 
35  94 
35  94 
28  56 

3594 
35  94 
35  94 
3594 

35  94 


$20616 

$70807 
$708  07 
$601  69 
$1,453  82 
$556  38 
$556  38 

$1,050  15 

$1.05015 

$601,69 

$708  07 

$601  69 

S708  07 

S708.07 

$806  32 

$1.05015 

$1.050  15 

S1.050  15 

$1  050  15 

$1  453  82 

$1,453  82 
$806  32 
$1,050  15 
$105015 
$1  050  15 
$1.05015 
$1.05015 
$1,05015 
$1.05015 
$1.050  15 
$1.05015 
$1,050  15 
$1,050  15 
$1.05015 


$214.81 
$708.07 


$1,050.15 
$1,050.15 
$1,829.49 
$1,829.49 
$1.453  82 
Si  829  49 
Si  829  49 
$1  829  49 
81  829  49 
S"  829  49 


Natwoal  Minimum 

Unadjusted       Unadjusted 
Copayment       Copayment 


$292  94 
$292  94 
$23651 
$67524 
$11367 
$113  67 

$50407 
$50407 
$23651 
$292  94 
$236  51 
$292  94 
$292  94 
$356  95 
$504  07 
$50407 
$504  07 
$504  07 
$675  24 

$675  24 
$356  95 
$50407 
$504  07 
$504  07 
$504  07 
$504.07 
$504  07 
$504  07 
$504  07 
$504  07 
$504.07 
$504  07 
$504  07 


$78.91 
S292.94 


$504  07  I 
$504  07  ' 
S930  91 
$93091 
$67524 
$930  91 
$930  91 
$93091 
$93091 
$930  91 


$4123 

$141  61 
$141  61 
$120  34 
$290  76 

$111  28 
$111  28 

$210  03 
$210  03 
$120  34 
$141  61 
$120  34 
$141  61 
$141  61 
$161  26 
$210  03 
$21003 
S210  03 
$21003 
$290  76 

S29C  "6 
S161  26 
$210  03 
$210  03 
$21003 
$21003 
$210  03 
$210  03 
$210  03 
$210  03 
$21003 
S210  03 
$210  03 
$210  03 


$42  96 
$141.61 


$210  03 

$21003 
S365  90 

S365  90 
S29C  76 
8365  90 
S365  90 
S365  90 
S365  90 
S365  90 


CPT  codes  a'XJ  aesciotions  oniy  are  cacvigit  Ar^e'ca""  Vedica  Assocatio-   A"  Rtj'it?  Reserve: 
Copyngfii  Amenca'-  Dema  Association   An  -igr'ts  ■ese'vec 
'  Cooe  IS  new  i"  2002 


ADC'i^CaDK-  '^A'^SD'^Aes  Apply 
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CPT'   ' 

Status 

HCPCS   Indicator 

23460  T 

23462  ;  T 

23465  j  T 

23466  !  T 

23470 

T 

23472 

C 

23480 

T 

23485  T 

23490  1  T 

23491  T 

23500  '  T 

23505  T 

23515  1  T 

23520  1 

23525 

23530 

23532 

23540 

23545 

23550 

23552 

23570  T 

23575  T 

23585 

T 

23600 

T 

23605  1 

T 

23615 

T 

23616  T 

23620 

T 

23625 

T 

23630 

T 

23650 

T 

23655 

T 

23660 

T 

23665 

T 

236^0 

T 

23675 

T 

23680 

T 

23700 

T 

23800 

T 

23802 

T 

23900 

C 

23920 

c 

23921  !  T 

23929 

T 

23930 

T 

23931 

T 

23935 

T 

24000 

T 

24006 

T 

24065 

T 

24066 

T 

24075 

T 

24076 

T 

24077 

t 

24100 

T 

24101 

T 

24102 

T 

24105 

T 

24110 

T 

24115 

T 

24116 

T 

.  24120 

T 

24125 

T 

24126 

1  T 

24130 

It 

24134 

T 

24136 

T 

24138 

T 

24140 

T 

24145 

T 

24147 

T 

24149 

C 

2415C 

C 

24151  C 

Descnption 


APC 


Relative 
Weight 


Pavmont  National  Minimum 

Rate  Unadjusted       Unadfusted 

Copay"ieni      Copayment 


Repair  shoulder  capsule    

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Reconstruct  shoulder  lOint 

Reconstruct  shoulder  lOint 

Revision  of  collar  bone   

Revision  of  collar  bone 

Reinforce  clavicle  

Reinforce  shoulder  txjnes  

Treat  clavicle  fracture  

Treat  clavicle  fracture    

Treat  clavicle  fracture    

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation 

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  shoulder  blade  fx  

Treat  shoulder  blade  fx  

Treat  scapula  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humenjs  fracture 

Treat  humerus  fracture 

Treat  "humerus  fracture  

Treat  shoulder  dislocation  

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Treat  dislocation'fracture  

Treat  dislocation  fracture 

Treat  dislocation;  fracture 

Treat  dislocation'fracture  

Fixation  of  shoulder  

Fusion  of  shoulder  |oinl  

Fusion  of  shoulder  |Oint 
Amputation  ot  arm  S  girdle      , 
AniQutation  at  shoulder  |Oint  , 
Amputation  foUow-uD  surgery 
Shouidef  surgerv  procedure  ... 

Drair.age  of  arm.  lesion    

Drainage  ot  arm  bursa     

Dram  arm,  eitxjw  bone  lesion 

Exploratory'  elbow  surgery 

Release  elbow  ;oint        

Biopsy  arr^  eibow  soft  tissue 
Biopsy  arm  eitxDw  soft  tissue 

Remove  arm  elbow  lesion  

Remove  arm  elbow  lesion 

Remove  tumor  ot  arm  ellxiw  . 
Biopsy  elbow  lomt  lining  .      .  , 

Enpiore  treat  elbow  joint  

Remove  eibow  |Oint  lining  

Removal  of  elbow  bursa  

Remove  humerus  lesion  

Remove  graft  bone  les.on     ... 
Remove  graft  oone  lesion     .  . 

Remove  eltxsw  lesion     

Remove  graft  bone  lesion  

Rer^ove  graft  oone  lesion  

Removal  ot  head  of  radius  ... 
Removal  of  a'm  bone  lesion  . 
Remove  radius  bone  lesion    , 
Remove  elbow  bone  lesion 
Partial  removal  ot  arm  bor\e  . 

Partial  removal  of  radius  

Partial  removal  of  elbow 

Radical  resection  of  elbow    , 
Extensive  humerus  surgery 
.  Extensive  humerus  surgery    . 


0052 
0052 
0052 
0052 
0048 


0051 

0051 

0051 

0051 

0043 

0043 

0046 

0044 

0043 

0046 

0046 

0044 

0043 

0046 

0046 

0043 

0044 

0046 

0044 

0044 

0046 

0046 

0044 

0044 

0046 

0043 

0045 

0046 

0044 

0046 

0044 

0046 

0045 

0C51 

0051 


0026 

0043 

0008 

0006 

0049 

0050 

0050 

0020 

0021 

0021 

0022 

0022 

0049 

0050 

0050 

0049 

0049 

0050 

0050 

0049 

0050 

0050 

0050 

OOSO 

0050 

0050 

0050 

0050 

0050 


35.94 
35  94 

35  94 
35  94 
43  19 

28  56 

28  56 

28  56 

28  56 

4.05 

4  05 

27  69 

2  52 

4,05 

27  69 

27  69 

2  52 

405 

27  69 

27  69 

4  05 

2  52 

27  69 

2  52 

252 

27  69 

27  69 

2  52 

2  52 

27,69 

4  05 

11  67 

27,69 

252 

27  69 

2  52 

27  69 
11  67 

28  56 
28-56 


12  52 
4  05 

10  93 
2  18 

1584 

20,63 

20  63 

8  44 

11  82 
11  82 
1391 
13,91 
1584 
20  63 
20  63 
1584 
1584 
20  63 
20  63 
1584 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 


CPT  codas  and  daacriptiors  omy  are  copygnt  Arr^encan  Medical  Associllion  AD  Rights  Reserved  Applicable  FARS'DFARS  Apply 
Copyright  Amarican  Dentai  Association  All  rights  reserved 
•  Code  IS  new  in  2002 


51,829  49 

51  829  49 
S-  829  49 
Si  829  49 

52  '98  54 


S642  41 

S206  15 

S556  38 

S11097 

S806  32 

SI  050  15 

Si  050  15 

S429  63 

S601  69 

S601  69 

S708  07 

S708  07 

S806  32 

51,050  15 

Si  050  '5 

5806  32 

5806  32 

51  050  15 

Si  ,050  15 

S806  32 

51,050  15 

51,050  15 

51,050  15 

51,050  15 

SI  050  15 

51,050  15 

51  050  15 

51,050  15 

51,050  15 


5930  91 
5930  91 
S930  91 
S930  91 
572594 


S1  453  82  S675  24 

51  453  82  5675  24 

51  453  82  5675  24 

SI  453  82  $675.24 

S206  16    I 

S206  16 

Si  409  53  S535  76 

5128  28  S38  08 

5206  16 

S1  409  53  S535  76 

SI  409  53  S535  76 

5128  28  S38  08 

5206  16 

51,409  53  S535  76 

51409  53  S535  76 

S206  16 

5128  28  S38  06 

Si  409  53  S535  76 

5128  28  S.38  08 

Si  28  28  S38  08 

51  409  53  5535  76 

51 ,409  53  S535  76 

5128  28  S38  08 

5128  28  S38  08 

51  409  53  S535  76 

5206  16 

5594  05  5277  12 

51  409  53  S535  76 

5128  28  538  08 

51  409  53  5535  76 

5128  28  538  08 

SI  409  53  S535  76 

5594  05  5277  1 2 

S1  453  82  S675  24 

51  453  82  5675  24 


5277  92 

S1 13  67 

S33  95 
S356  95 
5504  07 
5504  07 
S130  53 
S236  51 
S236  51 
5292  94 
5292  94 
5356  95 
S504  07 
5504  07 
S356  95 
S356  95 
5504  07 
S504  07 
S356  95 
5504  07 
5504  07 
5504  07 
5504  07 
5504  07 
5504  07 
5504  07 
5504  07 
5504  07 


5365,90 
5365  90 
S365  90 
S365  90 
S43971 

S290.76 
5290  76 

S29076 

S290  76 

$41  23 

S41  23 

S281  91 

525.66 

541  23 

5281  91 

5281  91 

S25  66 

$41.23 

S281 .91 

5281,91 

541  23 

S25  66 

5281  91 

525  66 

525  66 

S281  91 

S281  91 

525  66 

525  66 

5281,91 

541  23 

511881 

S281  91 

S25  66 

5281  91 

525  66 

S281  91 

511881 

5290  76 

5290  76 


5128  48 
541  23 
S1 11  28 
522  19 
5161  26 
5210  03 
S210  03 
S85  93 
5120  34 
5120  34 
SMI  61 
S141  61 
S161  26 
5210  03 
S210  03 
5161  26 
5161  26 
5210  03 
S210  03 
S161  26 
5210  03 
5210  03 
$210  03 
5210  03 
5210  03 
5210  03 
S210  03 
S210  03 
$21003 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


24152 

C 

24153 

c 

24155 

T 

24160 

T 

24164 

T 

24200 

T 

24201 

T 

24220 

N 

•2430C 

T 

24301 

T 

24305 

T 

24310 

T 

24320 

T 

24330 

T 

24331 

T 

•24332 

T 

24340 

T 

24341 

T 

24342 

T 

•24343 

T 

•24344 

T 

•24345 

T 

•24346 

T 

24350 

T 

24351 

T 

24352 

T 

24354 

T 

24356 

T 

24360 

T 

24361 

T 

24362 

T 

24363 

T 

24365 

T 

24366 

T 

24400 

T 

244ia 

T 

24420 

T 

24430 

T 

24435 

T 

24470 

T 

24495 

T 

24496 

T 

2450C 

T 

24505 

T 

24515 

T 

24516 

T 

24530 

T 

24535 

T 

24538 

T 

24545 

T 

24546 

T 

24560 

T 

24565 

T 

24566 

T 

24575 

T 

24576 

T 

24577 

T 

24579 

T 

24582 

T 

24586 

T 

24587 

T 

24600 

T 

24605 

T 

24615 

T 

24620 

T 

24635 

T 

24640 

T 

24650 

T 

24655 

T 

24665 

T 

24666 

T 

24670 

T 

24675 

T 

24685 

T 

24800 

T 

Extensive  radius  surgery  

Extensive  radius  surgery  

Removal  of  elbow  joint  

Remove  eitxjw  joint  implant 
Remove  radius  head  implant 
Removal  of  arm  foreign  txxly 
Removal  of  arm  foreign  body  . 

Injection  for  elbow  x-'ay  

Manipulate  eibo*  w  anesth  .... 

Muscle'tenoor  transfer  

Arm  tendon  lengthening  

Revision  o*  arm  tendon    

Repair  of  arm.  tender-        

Revision  of  arm  muscles  

Revision  of  arm;  muscies  

Tenolysis  triceps  

Repair  of  biceps  tenoon    

Repair  arm  tendon  muscle  

Repair  0*  ruptured  tendon  

Repr  elbow  iat  'igmrit  w'tiSS   ... 
Reconstruct  elbow  lat  ligmnt    . 
Repr  pipw  mec  iigmnt  w'tiss 
Reconstruct  ellxjw  med  ligmnt 

Repair  of  tennis  elbow       

Repair  of  tennis  eltxiw       

Repair  of  tennis  elbow        

Repair  of  tennis  elbow 

Revision  of  tennis  elbow  

Reconstruct  elbow  joint     

Reconstruct  elbcw  joml  

Reconstruct  elbow  joint  

Replace  elbow  jomt        

Reconstruct  head  of  radius  .... 
Reconstruct  head  of  'adius  .... 

Revision  of  humerus         

Revision  of  humerus  

Revision  of  humerus  

Repar  ot  humerus         

Repair  humerus  with  graft 

Revision  of  elbow  joint    

Decompression  of  forearm 

Reinforce  hum,erus     

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  'racture  

Treat  humerus  f'acture 

Treat  humerus  fracture 

Treat  humenjs  fracture 

Treat  humerus  fracture  

Treat  humerus  f'acture  

Treat  humerus  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture    

Treat  humerus  fracture     

Treat  humerus  fracture     

Treat  humerus  fracture 

Treat  humerus  fracture   

Treat  humerus  fracture     

Treat  elbow  fracture         

Treat  eilx)w  fracture  

Treat  eltxiw  dislocation     

Treat  eltx)w  dislocation     

Treat  elbow  dislocation     

Treat  eltxjw  fracture  

Treat  elbow  fracture  

Treat  elbow  distocatiori     

Treat  radius  fracture  

Treat  radius  fracture 

Treat  radius  fracture 

Treat  radius  fracture 

Treat  ulnar  fracture , 

Treat  ulnar  fracture  , 

Treat  ulnar  fracture  , 

Fusion  of  elbow  joint  


APC 


0051 
0050 
OOSO 

0019 

0021 

0045 
0050 
0050 
0049 
0051 
0051 
0051 
0049 
0O5- 
0051 
0051 
0050 
0051 
0050 
0051 
0O5Ci 
0050 
0050 
0050 
0050 
0047 
0048 
3048 
0046 
0047 
0048 
0050 
0050 
0051 
0051 
0051 
0051 
0050 
0051 
0044 
0044 
0046 
0046 
0044 
0044 
0046 
0046 
0046 
0044 
0044 
0046 
0046 
0044 
0044 
0046 
0046 
0046 
0046 
0044 
0045 
0046 
0044 
0046 
0044 
0044 
0044 
0046 
0046 
0044 
0044 
0O46 
0051 


Relative 
Weight 


Paynieni 
Rate 


28,56 

20.63 

20.63 

422 

11.82 


1167 
20.63 
20.63 

"584 
28  56 
28  56 
28  56 
'584 
28  56 
28  56 
28  56 
20  63 
28  56 
20  63 
28  56 
20  63 
20  63 
20  63 
20  63 
20  63 
26  36 
43.19 
43.19 
43  19 
26  36 
43  19 
20  63 
20  63 
28  56 
28  56 
28  56 

26  56 
20  63 
2856 

252 
2  52 

27  69 
27  69 

252 

252 

27  69 

27  69 

27  69 

2  52 

2  52 

27  69 

27  69 

252 

2,52 

27.69 

27  69 

27  69 

27  69 

2  52 

11  67 

27  69 

2  52 

27  69 

2  52 

2  52 

252 

27  69 

27  69 

2  52 

2  52 

27  69 

28  56 


$1 .453  82 

$1,050.15 
$1.05015 

$214  81 
$601  69 

$594  05 
$1.05015 
$1.05015 

5806  32 

$■  453  82 

S-  453  82 

S-  453  82 

S806  32 

S-  453  82 

Si  453  82 

51  453  82 

$1  05015 

$1  453  82 

51  05015 

51  453  82 

$1  050  15 

$1,05015 

$1.050  15 

$1,050  15 

$1,05015 

$1,341  83 

$2,198  54 

$2,198  54 

$2.198  54 

$1,341  83 

$2.198  54 

$1.05015 

$1.050  15 

$1.453  82 

S1  453  82 

51  453  82 

51  453  82 

Si  060  15 

$1  453  82 

$128  28 

$128  28 

SI  409  53 

51  409  53 

$128  28 

$128  28 

51  409  53 

51  409  53 

$1  409  53 

Si  28  28 

$128  28 

$1  409  53 

SI  409  53 

5128  28 

$128  28 

$1.409  53 

$1  409  53 

$1  409  53 

51  409  53 

Si 28  28 

$594  05 

SI  409  53 

5128  28 

51  409  53 

$128  28 

$128  28 

$128  28 

$1  409  53 

$1  409  53 

Si 28  28 

$128  28 

Si  409  53 

S-  453  82 


National 
Unadjusted 
Copayment 


$675.24 

$504  07 

S504  07 

$7891 

$23651 

$277.12 

$504  07 

$504  07 

$356  95 

$675  24 

$675  24 

$675  24 

$356  95 

$675  24 

S675  24 

$67524 

$504  07 

$675  24 

$504  07 

$675  24 

$504  07 

$504  07 

$504  07 

$504  07 

$504  07 

$537  03 

$725  94 

■$725  94 

$725  94 

$537  03 

$725  94 

$504  07 

S504  07 

$675  24 

$675  24 

$675  24 

$675  24 

S5O4  07 

$675  24 

$38  08 

$38  08 

$535  76 

S535  76 

$38  08 

$38  08 

S535  76 

$535  76 

$535  76 

$38  08 

$38  08 

$535  76 

$535  76 

$38  08 

$38  08 

S535  76 

$535  76 

$535  76 

5535  76 

538  08 

S277  12 

S535  76 

538  08 

5535  76 

538  06 

538  08 

538  08 

$535  76 

5535  76 

536  08 

538  ?8 

5535  -e 

$675  24 


Kp^immum 
Unadjusted 
Copayment 


$290  76 

$210  03 

$210  03 

$42  96 

$120  34 


$11881 
$210  03 
$210  03 
5161  26 
$290  76 
$290  76 
$290  76 
$161  26 
$290  76 
$290  76 
$290  76 
$210  03 
$290  76 
S210  03 
$290  76 
$21003 
$21003 
$210  03 
$210  03 
$210  03 
$268  37 
$439  71 
$439  71 
$439  71 
$268  37 
$439  71 
$210  03 
$21003 
S290  76 
$290  76 
$290  76 
$290  76 
$210  03 
$290  76 
$25  66 
S25  66 
5281  91 
$281  91 
$25  66 
$25  66 
$281  91 
S281  91 
$281  91 
525  66 
525  66 
S28-  91 
528-  5- 
525  66 
525  66 
528-  51 
528'  91 
S2g-  91 
528'  ?■ 
52'  66 
S--6  81 

525-  91 
52e  66 

526-  ?• 
525  66 
525  66 
$25  66 

5281  91 
5281  9- 
525  66 
525  56 
526-  91 
5290  76 


CPT  codes  ana  aescnptions  oniy  are  copyrigh'  Arne-ica-  Medea  Assoaatpo- 
Copyright  Americar  Dema  Associatior  All  -igr-ts  'eservec 
■  Code  is  new  iri  ?<XI2 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT 

Status  1 

HCPCS   indicator 

24802  !  T 

24900  C 

24920  C 

24925  T 

24930  C 

24931  1  C 

24935  1  T 

24940  '  C 

24999  T 

25000  T 

•25001 

T 

25020 

T 

25023 

t 

•25024 

t 

•25025 

T 

25028  T 

2503'   T 

25035  T 

25040  T 

25065  T 

25066 

T 

25075 

T 

25076 

t 

25077 

t 

25085 

T      1 

25100 

T      ' 

25101 

t 

25105 

T 

25107 

T 

25110 

T 

25111 

t 

25112 

t 

25115 

t 

25116 

t 

25118 

t 

25119 

T 

25120 

T 

25125 

t 

25126 

T 

25130 

T 

25135 

T 

25136 

T 

25145 

T 

25150 

t 

25151 

T 

25170 

C 

25210 

t 

25215 

T 

25230  T 

25240  '  T 

25246 

N 

25248 

T 

25250 

T 

25251 

T 

•25259 

T 

25260 

J 

25263 

T 

25265 

T 

25270 

T 

25272 

T 

25274 

T 

•25275 

T 

25280 

T      ; 

25290 

T      1 

25295 

T 

25300 

T 

25301 

T 

25310 

T 

25312 

T 

25315  ;  T 

25316 

T 

25320 

T 

25332 

T 

25335 

T 

25337 

T 

DescnptJon 


Fusioagrafl  of  elbow  lotnt  

Amputation  of  upper  arm  , 

Amputation  ct  upper  arm  , 

Amputation  follow-up  surgery  

Amputation  follow-up  surgery 

Amputate  upper  arm  &  implant  .. 

Revision  of  amputation      

Revision  of  upper  arm    

Upper  armelbow  surgery 

ncision  of  tendon  sheath  

Incise  flexor  carp'  radialis 

Decompression  of  forearm  

Decompression  of  forearm 

Decompress  forearm  2  s»jaces  .. 
Decompress  forarm  2  spaces  .... 

Drainage  of  forearm  lesior      

Drainage  of  forearm  bursa 

Treat  forearm  t)one  lesion    

Explore  treat  wnst  |0int  

Biopsy  forearm  soft  tissues  

Biopsy  forearm  soft  tissues     

Removal  of  forearm  lesion  

Removal  of  forearm  lesion    

Bemo.e  tumor   torearm/wrist  

Incision  of  wrist  capsule  

Biopsy  of  wrist  joint       

Explore  treat  wnst  |0int  

Remove  wrist  )0int  lining      

Remove  wrist  )0int  cartilage    

Remove  wnst  tendon  lesion  

Remove  wnst  tendon  lesion  

Reremove  wnst  tendon  lesion  .... 

Remove  wnst  forearm  lesion  

Remove  wnsl forearm  lesion 

Excise  wnst  tendon  sheath  

Partial  removal  of  uma      

Removal  of  forearm  lesion     

Penx)ve  graft  'orearm  lesion  

Remove  graft  forearm  lesion 

Removal  of  wnst  lesion     

Remove  &  graft  wnst  :esion     

Remove  &  graft  wnst  lesion  

Remove  forearm  txjne  lesion 

Pariia^  removal  of  ulna    

Partiai  removal  of  radius  

Extensive  'orearm  Surgery  , 

Removal  of  wnst  Done  

Removal  of  wrist  Dones 

Partia;  removal  of  radius  

Partia!  removal  of  uina    

iniecfior^  for  wnst  x-'ay  

Remove  forearm  foreign  txxly  .. 

Removal  of  wist  prosthesis    

Re'^X)vai  of  wnst  prosthesis    

Manipulate  wnst  w  anesfhes  

Repair  'orearm,  tendon  m.^scle  .. 
Repair  forearm  tendon  muscle  .. 
Repair  forearm  tendon  muscle  . 
Reoa-r  forearm  tendon,  muscle 
Repair  forearm  tendon  muscle 
Repair  forearm  tendon  muscfe  .. 
Repair  forearm  tendon  sheath  .. 

Revise  wnslforearm  tendon  

Incise  wnsl 'orearm  tendon    

Release  a nst  forearm  tendon  ._ 

Pusion  of  tendons  at  wrist     

Fusion  of  tendons  at  wnst    

Transplant  forearm  tendon    

Transplant  forearm  tendon  

Revise  palsy  hano  tendonis)  .... 
Revise  palsy  hand  tendon(s)  .... 

Repair  revise  wnst  |Oint      , 

Revise  wnst  |Oin;  

Realignment  of  nana    

Reconstruct  ulna  radioulnar  


APC 


Relative 
Weight 


Payment 
Rate 


0051 


0049 


0052 


0044 

0049 

0049 

0049 

0050 

0050 

0050 

0049 

0049 

0049 

0050 

0021 

0022 

0020 

0022 

0022 

0049 

0049 

0050 

0050 

0050 

0049 

0053 

0053 

0049 

0049 

0050 

0050 

0050 

0050 

0060 

0050 

0050 

0050 

0050 

0050 

0050 


28  56 


0054 

0054 
0050 
0050 


0049 
0050 
0050 
0044 
0050 
0060 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0049 
0050 
0050 
0051 
0051 
0051 
0051 
0051 
0047 
0051 
0051 


15.84 


35.94 


2.52 

1584 
1584 
1584 
20  63 
20  63 
20  53 
1584 
1584 
1584 
20  63 
11  82 
13.91 
844 
13  91 
1391 
1584 
15.84 
20  63 
20  63 
20  63 
1584 
11  69 
11  69 
1584 
1584 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 

19  83 

19  83 

20  63 
20.63 


15.84  I 
20.63 
20  63 
2  52 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
1584 
20  63 
20  63 
28  56 
28  56 
28  56 
28  56 
28  56 
26  36 
28  56 
28  56 


CPT  codw  and  dascnpbons  only  are  copyngn  American  Medical  Associ<tion  All  Rigfits  Reserved  AppficaCite  FARS/DF ARS  Apply 
Copyn^fil  Amarican  OanHI  Assooatiori  Aii  ngnts  reserved 
*  Code  IS  new  in  2002 


National  Minimum 

Unad|usted       Unad|usted 
Copayment       Copaymenf 


S1 ,453  82 


$806  32 


SI  829  49 

S12826 
$806  32 
S806  32 

S80632 

SI  .050  15 

SI  .050  15 

Si  .050  15 

S806  32 

S806  32 

S806  32 

SI  .050  15 

S601  69 

S708  07 

S429  63 

S708  07 

S708  07 

S806  32 

S806  32 

SI  ,050  15 

SI  .050  15 

SI  .050  15 

S806  32 

S595  07 

S595  07 

S806  32 

S806  32 

SI  050  15 

Si. 050  15 

SI  .050  15 

SI. 050  15 

SI. 050  15 

SI  050  15 

SI  050  15 

Si  050  15 

SI  ,050  15 

SI  ,050  15 

SI  .050  15 

SI  009  43 
51,009  43 
$1,050  15 
SI  050  15 


$806  32 
$1  050  15 
SI  050  15 

Si  28  28 
$1  050  15 
SI  050  15 
SI  050  15 
51,050  15 
$1,050  15 
$1,050  15 
$1,050  15 
SI  050  15 
SI  050  15 

S806  32 
$1,050  15 
$1  050  15 
Si  453  82 
SI  453  82 
$1  453  82 
Si  453  82 
SI  453  82 
$1,341  83 
$1  453  82 
51,453  82 


S67524 


$356  95 


$93091 

$38  08 
$356  95 
$356  95 
$356  95 
$504  07 
$504  07 
$504  07 
S356  95 
$356  95 
$356  95 
$504  07 
$236  51 
S292  94 
$130  53 
$292  94 
$292  94 
$356  95 
$356  95 
S504  07 
S504  07 
$504  07 
S356  95 
S253  49 
S253  49 
$356  95 
S356  95 
$504  07 
$504  07 
S504  07 
$504  07 
$504  07 
S5O4  07 
S504  07 
$504  07 
S5O4  07 
$504  07 
S504  07 

S472  33 
S472  33 
$504  07 
$504  0^ 

S356  95 
S504  07 
$504  07 
$38  08 
S504  07 
$504  07 
$504  07 
S504  07 
S504  0:' 
S504  07 
S504  07 
S504  0' 
S504  07 
$356  95 
S5O4  07 
$504  07 
$675  24 
S675  24 
$675  24 
$675  24 
$675  24 
$537  03 
$675  24 
S675  24 


S290  75 


S161  26 


$365  90 

$25  66 

$161  26 
S161  26 
$161  26 
S21C03 
$210  03 
$210  03 
S161  26 
SI  61  26 
$161  26 
$210  03 
$120  34 
$141  61 
$85  93 
S141  61 
S141  61 
$161  26 
$161  26 
S210  03 
$210  03 
$210  03 
$161  26 
S11901 
$11901 
$161  26 
S161  26 
$210  03 
$210  03 
S210  03 
$210  03 
S210  03 
$210  03 
S210  03 
S210  03 
S210  03 
S210  03 
$210.03 

$201  89 
$201  89 
$210  03 
$210  03 

$161  26 
S210  03 
S210  03 
$25  66 
$210  03 
S210  03 
5210  03 
S210  03 
S210  03 
S210  03 
S210  03 
S210  03 
$210  03 
Si  61  26 
$210  03 
$210  03 
$290  "6 
S290  76 
$290  76 
$290  76 
$290  76 
$268  37 
$290  76 
$290  76 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT,' 
HCPCS 


Status 
Indicator 


Descnption 


25350 

T 

25355 

T 

25360 

T 

25365 

T 

25370 

T 

25375 

T 

25390 

C 

25391 

C 

25392 

C 

25393 

C 

•25394 

T 

25400 

T 

25405 

T 

25415 

T 

25420 

C 

25425 

T 

25426 

T 

•25430 

T 

•25431 

T 

25440 

T 

25441 

T 

25442 

T 

25443 

T 

25444 

T 

25445 

T 

25446 

T 

2544:- 

T 

25449 

T 

25450 

T 

25455 

T 

25490 

T 

25491 

T 

25492 

T 

25500 

T 

25505 

T 

25515 

T 

25520 

T 

25525 

T 

25526 

T 

25530 

T 

25535 

T 

25545 

T 

25560 

T 

25565 

T 

25574 

T 

25575 

T 

25600 

T 

25605 

T 

25611 

T 

25620 

T 

25622 

T 

25624 

T 

25628 

T 

25630 

T 

25635 

T 

25645 

T 

25650 

T 

•25651 

T 

•25652 

T 

25660 

T 

25670 

T 

•25671 

T 

25675 

T 

25676 

T 

25680 

T 

25685 

T 

25690 

T 

25695 

T 

25800 

T 

25805 

T 

25810 

T 

25820 

T 

25825 

T 

25830 

T 

25900 

C 

Revision  of  radius  

Revision  of  radius 

Revision  of  ulna      

Revise  radius  &  ulna       

Revise  radius  or  uma       

Revise  radius  &  ulna       

Shorten  radius  or  ulna    

Lengthen  radius  or  ulna  

Shorten  radius  &  ulna    

Lengthen  radius  &  ulna 

Repair  carpa'  Done  shorten 

Repair  radius  or  ulna     

Repair  graft  radius  or  ulna  .... 

Repair  radius  &  uina     

Repair  graft  'adius  &  ulna  

Repair  graft  'adius  or  uina  .... 

Repair  graft  -adius  &  ulna 

Vase  grafi  into  carpa'  Done 

Repair  nonunion  carpa'  Done 

Repair  graft  wnst  Done 

Reconstruct  wnst  joint  

Reconstruct  wnst  joint  

Reconstruct  wnst  joint  

Reconstruct  wnst  joint  

Reconstruct  wnst  joint  

Wnst  replacement    

Repair  wnst  jomtls)         

Remove  wnst  jomt  implant  .... 

Revision  of  wnst  loint  

Revision  of  wnst  joint  , 

Reinforce  'adius  , 

Reinforce  ulna    

Reinforce  radius  and  ulna 

Treat  fracture  of  radius    

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  f'acture  of  'adius  

Treat  fracture  of  radius   

Treat  fraCTurfe  of  radius    

Treat  fracture  of  uina        

Treat  fracture  of  uina         

Treat  fracture  of  uina         

Treat  fracture  radius  &  uma 
Treat  fracture  radius  &  uma 
Treat  fracture  radius  &  -jina 
Treat  fracture  radius  jina 

Treat  fracture  radius,  ulna  

Treat  fracture  radius  ulna  

Treat  fracture  radius  ulna  

Treat  fracture  radius  uina  

Treat  wnst  Done  fracture  

Treat  wnst  txine  fracture  

Treat  wnst  Done  fracture  

Treat  wnst  ix>ne  fracture  

Treat  wnst  bone  fracture  

Treat  wnst  bone  fracture  

Treat  wnst  Done  fracture  

Pin  ulnar  styloid  fracture  

Treat  fracture  ulnar  styloid  

Treat  wnst  dislocation         

Treat  wnst  dislocation       

Pin  radioulnar  dislocation  

Treat  wnst  dislocation  

Treat  wnst  dislocation  

Treat  wnst  fracture  , 

Treat  wnst  fracture  

Treat  wnst  dislocation  

Treat  wnst  dislocation  

Fusion  of  wnst  joint      

Fusioagrafl  of  wnst  joint  

Fusiongrafl  of  wnst  joint  

Fusion  of  hand  Dones      

Fuse  hand  tx)nes  with  graft  .... 

Fusion   radioulnar  jnlulna  

Amputation  of  forearm 


APC 

Relative 
1   Weight 

Pwnoent 

National 
1  Unadjusted 

Minimum 
Unad(ustea 

!  Copayment 

Copayment 

0051 

28  56 

$1  453  82 

$67524 

$290  76 

0051 

28  56 

$1  453.82 

$67524 

$290  76 

0050 

20  63 

Si  050  15 

$504  07 

$210  03 

0050 

20.63 

S1  05015 

$504  07 

$210  03 

0051 

28.56 

Si  453  82 

$675  24 

$290  76 

0061 

28.56 

$1  453  82 

$675.24 

1    $290  76 

0053 

11  69 

S695  07 

$253  49 

$11901 

0050 

20  63 

$•  050-5 

S5O4  07 

$210  03 

'0050 

20  63 

S-  05C  -5 

S504  07 

$210  03 

0050 

20.63 

;   $1,06015     $504  07 

1  '  

$1  453.82  i    $675  24 

$210  03 

0051 

28  56 

$290  76 

0051 

28  56 

S-  453.82  1    $67554 

$290  76 

0054 

19  83 

Si  009  43 

$472  33 

$201  89 

0064 

19  83 

Si  009  43 

$472  33 

$201  89 

0051 

26  56 

SI  453  82 

$675  24 

$290  76 

0048 

43  19 

$2  '96  54 

$725  94 

S439  71 

0048 

43  19 

S2.196  54 

$725  94 

S439  71 

0046 

43  19 

S2.198.54 

1    S725  94 

$439  71 

3046 

43  19 

$2  198  54 

$725  94 

$439  71 

0048 

43  19 

$2  198  54 

$725  94 

$439  71 

0048 

43  19 

$2  198  54 

$72594 

$439  71 

0047 

26  36 

S'  341  83 

$537  03 

$268  37 

0047 

26  36 

S'  341  83 

$537  03 

$268  37 

0051 

28  56 

$•  453  82 

$675  24 

$290  76 

0051 

28  56 

$•  453  82 

$67524 

$290  76 

0051 

28  5c 

S-  453  82 

$675  24 

$290  76 

0051 

28  56 

S-  453  32 

$675  24 

$290  76 

>D5' 

28  56 

S-  453  82 

$675  24 

$290  76 

X>44 

2  52 

SI 28  28 

$38  08 

$25  66 

0044 

2  52 

Si 28  28 

$38  08 

$25  66 

0046 

27  69 

Si  409  53 

S535  76 

$281  91 

0044 

2  52 

$128  28 

S5S0e 

$25  66 

0046 

27  69 

Si  409  53 

S535  -e 

$281  91 

0046 

27  69 

$1  409  53 

S535  -e 

$26-  ^• 

0044 

2  52 

$128  28 

$38  06 

S25  6? 

0044 

2  52 

$128  28 

$38  08 

$25  6t 

0046 

27  69 

Si  409  53 

$535  76 

S2P-  9- 

3044 

252 

$128  28 

$36  08 

$25  56 

0044 

252 

$128  28 

$38  08 

S25  56 

0046 

27  69 

$1  409  53 

$535  76 

$2P-  91 

0046 

27  69 

$1  409  53 

$535  76 

$28-  9' 

0044 

2  52 

S'28  28 

$38  08 

S25  6C 

0044 

2  52 

S-28  28 

$38  08 

$25  66 

0046 

-  27  69 

S-  409  53 

S535  -6 

S2S-  91 

0046 

27  69 

S1  409  53 

$535  -6 

$26-  91 

0044 

2  52 

$128  28 

$38  08 

$25  66 

0044 

252 

$128  28 

$38  08 

$25  66 

0046 

27  69 

S'  409  53 

S535  :•€ 

$26-  9- 

0044 

2  52 

S'28  26 

$38  08 

$25  66 

0044 

2  52 

$•28  26 

$36  06 

$25  56 

0046 

27  69 

S-  409  53 

$535  76 

$28'  9' 

0044 

2  52 

$128  28 

$38  08 

$25  66 

0046 

27  69 

$1  409  53 

S535  -6 

$26'  9' 

0046 

27  69 

Si  409  53 

S535  -6 

$26-  9- 

0044 

2  52 

$-28  28 

$38 '36 

$25  66 

0046 

27  69 

S-  409  53 

$535  -6 

$26-  91 

0O46 

2-69 

S-  409  53 

$535  ^6 

S26-  91 

0044 

2  52 

S12S26 

538  06 

$25  66 

0046 

27  69 

$•  409  53 

$535  -e 

$26-  5- 

0044 

2  52 

$126  28 

$36  06 

$25  5€ 

0046 

27  69 

S-  409  53 

S535  -e 

$26-  9- 

0044 

252 

$'28  28 

$38  06 

$25  66 

0046 

2' 69 

S'  409  55 

S535  "6 

$26-  9- 

0051 

28  56 

S'  453  82 

S6-5  24 

S29C  "5 

0051 

28  56 

S'  453  82 

Se"5  24 

$29C  -6 

0051 

28  56 

S'  453  82 

$6^5  24 

S29C  -6 

0053 

1'  69 

$595  07 

$253  49. 

S  ■  •  9  'J  1 

X54 

■9  83 

S'  009  43 

$4-2  33 

$2:-  89 

005  • 
1 

26  56 

S-  453  82 

1 

$6 -5  24 

$2&:  -6 

CPT  codes  ana  aescnptwis  omy  are  copyngn;  Arnencan  Med>cat  Association  All  RigWs  Resenwo  AooicaWf  PaRSTIFARS  Aopv 
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CPT 

Status 

HCPCS   Indicator 

25905  C 

25907  T 

25909  C 

25915  C 

25920 

C 

25922 

T 

25924 

C 

25927 

c 

25929 

T 

25931 

c 

25999 

T 

26C10 

T 

26011 

T 

26020 

T 

26025 

T 

26030 

T 

26034 

T 

26035 

t 

26037 

t 

26040 

T 

26045 

T 

26055 

T 

26060 

T 

26070 

T 

26075 

T 

26080 

t 

26100 

T 

26105 

T 

26110 

T 

26115 

T 

26116 

T 

26117 

t 

26121 

t 

26123 

T 

26125 

T 

26130 

T 

26135 

T 

26 '40 

T 

26145  T 

26160  T 

26170 

T 

26180 

y 

26185 

T 

26200 

T 

26205 

T 

26210 

T 

26215 

T 

26230 

T 

26235 

T 

26236 

T 

26250 

T 

26255 

T 

26260  T 

2626' 

T 

26262 

T 

26320 

T 

•26340 

T 

26350 

T 

26352 

T 

26356 

T 

26357 

T 

26358 

T 

26370 

T 

26372 

T 

26373 

T 

26390 

T 

26392 

T 

26410 

T 

26412 

T 

26415 

T 

26416  T 

26418  T 

26420  T 

26426  T 

26428  T 

Descnpfion 


Amputation  of  forearm  

Amputation  foilow-up  surgery  ..... 
Amputation  follow-up  surgery  ..... 

Amputation  of  forearm    

Amputate  fiand  at  wnst  

Amputate  nand  at  wnst  

Amputation  follow-up  surgery  .... 

Amputation  of  fiand  

Amputation  follow-up  surgery  .... 
Amputation  follow-up  Surgery  .... 

Forearm  o'  wrist  surgery  

Drainage  of  tmger  abscess  

Drainage  of  finge'  abscess    

Dram  fiand  tendon  sheath  

Drainage  of  palm  bursa 

Drairpge  of  palm  bursa(s)  

Treat  fiand  bone  lesion  

Decompress  fingers-hand 

Decompress  fingers  hand       

Release  palm  contracture  

Release  palm  contracture  

incise  finger  tendon  sheath  

Incision  cf  finger  tendon  

Explore  treat  hand  lOint  

Explore. treat  finger  )Oinl  

Exploreireat  finger  lOint  

Biopsy  hand  lOint  lining 

Biopsy  finger  |Oint  lining  

Biopsy  finger  lOint  lining  

Removal  of  hand  lesion  

Removal  of  hand  lesion  

Remove  tumor   nandfinge'     

Release  palm  contracture 

Release  palm  contracture      

Release  palm  contracture 

Remove  wnst  lomt  lining      

Revise  finger  |Oint  each 

Revise  finger  ]0ini  each 

Tendon  excision   palm  'inger  ... 

Remove  tendon  sheath  lesion  . 

Removal  of  palm  tendon,  each 

Removal  of  finger  tendon  

Remove  finger  bone      

Remove  hand  bone  leswn  

RerTKjve  graft  bone  lesion 

Removal  of  finger  lesion       

Remove-graft  fmger  lesion    

Partial  removal  of  hand  txjne  ... 

Partial  removal  finge''  txine  .:... 

Partial  removal  'inger  Cxjne  

Extensive  hand  surgery 

Extensive  hand  surgery 

Extensive  finger  surgery 

Extensive  finger  surgery 

Partial  removal  of  finger  

Removal  of  implant  from  hand  . 

f^anipulate  finger  w  anesth 

Repair  finger'tiand  tendon    

Repair  graft  hand  tendon    

Repair  finger  hand  tendon    

1  Repair  finger  hand  tendon     

Repair  graft  hand  terdor     

Repair  finger  hand  tendon   

I  Repair  graft  hand  tendon 

Repair  finger  hand  tendon    

Revise  hana'finger  tendon  

Repairgrafl  hand  tendon 

Repair  hand  tendon 

Repair.graft  hand  tendon 

Excision  hand'finger  tendon  ... 

Grafi  hand  or  finger  tendon  

Repair  finger  tendon 
Repair  graft  finger  tendon 

Repair  tingertiand  tendon   

Repair.'gratl  fmger  tendon      ..... 


APC 


Relative 
Weigfit 


Payment 
Rale 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


0049 

15.84 

S806  32 

S:^56  95 

$161.26 

0049 

15.84 

$806.32 

$356  95 

$161.26 

1262 

S64241 

S277  92 

0026 

$128.48 

0044 

2  52 

S128  28 

S38  08 

$25  66 

0006 

2.18 

S1 10  97 

S33  95 

S22  19 

0007 

6-75 

S343  60 

S7203 

$68  72 

0053 

11.69 

S595  07 

S253  49 

S11901 

0053 

11  69 

S595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

S253  49 

$11901 

0053 

11  69 

$595  07 

S253  49 

S11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

S253  49 

$11901 

0054 

19  83 

$1.009  43 

S472  33 

$201  89 

0054 

1983 

$1.009  43 

$472  33 

$20 1  89 

0053 

11  69 

$59507 

$253  49 

$11901 

0053 

11  69 

$59507 

S253  49 

$11901 

0053 

11.69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

S253  49 

$11901 

0053  1 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$59507 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0022 

13.91 

$708.07 

$292  94 

$141  61 

0022 

13.91 

$70807 

S292  94 

$141  61 

0022 

13.91 

$708  07 

$292  94 

$141  61 

0054 

19  83 

$1  009  43 

S472  33 

$201  89 

0054 

1983 

$1.009  43 

$472  33 

$201  89 

0054 

1983 

Si  009  43 

$472  33 

$201  89 

0053 

11  69 

$595  07 

S253  49 

$11901 

0054 

19.83 

$1,009  43 

S472  33 

$201  89 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$59507 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

$119  01 

0053 

11  69 

$595.07 

S253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

S11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0054 

19.83 

$1.009  43 

$472  33 

S201  89 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

S11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

$11901 

0053 

11.69 

S595  07 

$253  49 

$11901 

0053 

11  69 

$595  07 

$253  49 

S11901 

0054 

1983 

$1.009  43 

$472  33 

$201  89 

0053 

11  69 

S595  07 

$253  49 

$11901 

0053 

11  69 

S59507 

$253  49 

$11901 

0053 

11  69 

$595  07 

S253  49 

$11901 

0020 

844 

$429  63 

$130  53 

$85  93 

0043 

405 

$206  16 

$41  23 

0054 

19.83 

$1.009  43 

$472  33 

$201  89 

0054 

19  83 

$1.009  43 

$472  33 

$201  89 

0054 

19  83 

$1  009  43 

$472  33 

$201  89 

0054 

19  83 

$1  009  43 

S472  33 

$201  89 

00R4 

19  83 

51  009  43 

$472  33 

$201  89 

0054 

1983 

$1 .009  43 

$472  33 

$201  89 

0054 

1983 

SI  .009  43 

5472  33 

$201  89 

0054 

19.83 

$1.009  43 

$472  33 

$201  89 

0054 

1983 

$1.009  43 

$472  33 

$201  89 

0054 

19  83 

SI  .009  43 

$472.33 

$201  89 

0053 

11.69 

$59507 

$253  49 

$11901 

0054 

19  83 

$1,009  43 

$472  33 

$201  89 

0054 

1983 

$1,009  43 

$472  33 

$201  89 

0054 

19  83 

$1,009  43 

$472  33 

$201  89 

0053 

11.69 

$595  07 

$253  49 

$119  01 

0054 

1983 

$1,009  43 

$472  33 

$201  89 

0054 

19  83 

$1,009  43 

$472  33 

$201  89 

0054 

19.83 

$1,009  43 

$472  33 

$201  89 

CPT  cooes  ana  aescnptions  or.iv  are  coovnght  Ame-ican  Medical  Association  All  Rights  Oeserveo  Applicabte  FARS/OFARS  Apply 
Cocyignt  American  Derta!  Association  All  rights  'eser.ed 
•  Code  'S  ne»  'n  20C2 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS   Indicator 

26432  T 

26433 

T 

26434 

T 

26437 

T 

26440 

T 

26442 

T 

26445 

T 

26449 

T 

26450 

T 

26455 

T 

26460 

T 

26471 

T 

26474 

T 

26476 

T 

26477 

T 

26478 

T 

26479 

T 

26480 

T 

26483 

T 

26485 

T 

26489 

T 

26490 

T 

26492 

T 

26494 

T 

26496 

T 

26497 

T 

26498 

T 

26499 

T 

2650C 

T 

26502 

T 

26504 

T 

26508 

T 

26510 

T 

26516 

T 

26517  T 

26518 

T 

26520 

T 

26525  T 

26530 

T 

26531 

T 

26535 

T 

26536  T 

26540 

T 

26541 

T 

26542 

T 

26545  T 

26546 

T 

26548 

T 

26550 

T 

26551 

C 

26553 

c 

26554 

c 

26555 

T 

26556 

c 

26560 

T 

26561 

T 

26562 

T 

26565 

T 

26567 

T 

26568  T 

26580 

T 

26585 

D 

26587 

T 

26590 

T 

26591 

T 

26593  T 

26596 

T 

26597 

D 

26600 

T 

26605 

T 

26607 

T 

26608 

T 

26615 

T 

26641 

T 

26645  1  T 

Descnptpon 


APC 


Relative 
Weight 


Payment 
Rate 


National  Mmirnum 

Unad)usted      Unadjusted 
Copayment      Copayrrient 


Repair  'inger  tendon       

Repair  finger  tendon     

Repair  graft  finger  tendon  

Realignment  o*  tendons        

Release  paim'fmger  tendon  

Release  palm  &  fmger  tendon  . 

Release  hand'finger  tendc"  

Release  forearrnhand  tendon  .. 
Incision  of  palm  tendon 
Incision  of  finger  tendon 
Incise  hand  fmger  tendon 
Fusion  of  finger  tendons 

Fusioii  of  fmger  tendons       

Tendon  lengthening 
Tendon  shortening 
Lengthening  o*  tiand  tendon  ... 
Shortening  of  hand  tendon     .... 
Transplant  tiana  tendon 
Transplant  graft  hand  tendon  .. 

Transplant  palm  tendon      

Transplanlgrafi  paim  tendon  .. 

Revise  thumb  tendon 

Tendon  transfer  wlt^  graft 
Hand  tendon  muscle  transfer  .. 

Revise  ttiumb  tendon  

Finger  tendon  transfer  

Fmger  tendon  transfer 

Revision  of  finger   

Hand  tendon  reconstruction  .... 
Hand  tendon  reconstruction  .... 
Hand  tendon  reconstruction    ... 

Release  thumb  contracture  

Thumb  tendon  transfer 

Fusion  of  knuCKIe  )0int   

Fusion  of  knuckle  (Oints 

Fusion  of  knuckle  toints , 

Release  knuckle  contracture  .., 

Release  fmger  contracture    

Revise  knuckle  jOint 

Revise  unuckie  with  implant  .... 

Revise  fmger  jomt 

Revise  implant  finger  joint  

Repair  hand  lomt  

Repair  hand  lomi  with  graft  .... 

Repair  hand  jomt  with  graft  .... 

Reconstruct  fmger  )Oinl  

Repair  nonunion  ha'id  

Reconstruct  finger  joint  

Construct  thumb  replacement 

Great  toe-hand  transfer       

Smgie  transfer   toe-hanc 

Double  transfer  toe-hana    

Positional  change  o'  finger  

Toe  lOint  transfer 

Repair  of  web  finger 

Repair  of  wet  finger   

Repair  of  web  fmger    

Correct  metacarpal  flaw  

Correct  finger  deformity  

Lengthen  metacarpal  linger  .... 

Repair  hand  deformity  

Repair  finger  deformity 

Reconstruct  extra  fmger     

Repair  fmger  deformity 

Repair  muscles  of  hand 

Release  muscles  o'  hand    

Excision  constricting  tissue  .... 

Release  of  scar  contractj'e  ... 

Treat  metacarpal  fracture    

Treat  metacarpal  fracture    , 

Treat  metacarpal  fracture    , 

Treat  rnetacarpai  fracture   , 

Treat  metacarpal  fracture     ...., 

Treat  thumb  dislocation 

Treat  thumb  fracture   


0053 

0053 

0054 

0053 

0053 

0054 

0053 

0054 

0053 

0053 

0053 

0063 

0053 

0053 

0053 

0053 

0053 

0054 

0054 

0054 

0054 

0054 

0054 

0064 

0054 

0054 

0054 

0054 

0053 

0054 

0054 

0053 

0054 

0064 

0054 

0054 

0053 

0053 

0047 

0048 

0047 

0048 

0053 

0064 

0053 

0054 

0054 

0054 

0054 


0054 


0053 
0054 

0054 
0054 
0054 
0054 
0054 
0054 
0053 
0054 
0054 
0053 
0054 
0054 
0O44 
'3044 
0044 
0046 
0046 
0044 
0044 


11  69 
11  69 
19  83 
11  69 
11  69 
19  83 
-1  69 
19  83 
11  69 
11  69 
11  69 
11  69 
11  69 
11  69 
11  69 
11  69 
11  69 
19  83 
19  83 
19  83 
19  83 
19  83 
19  83 
19  63 
19  83 
19  83 
'9  83 
19  83 
11  69 
19  83 
19  83 
11  69 
19  83 
19  83 
19  83 
19  83 
11  69 
11  69 
26  36 
43  19 
26  36 
43  19 
11  69 
19  83 
11  69 
19  83 
1983 
1983 
19.83 


19.83 


11  69  ' 

19  83 

IS  83 

19  83 

19  83 

19  83 

19  83 

1983 

11  6S 

19  83 

1983 

11  69 

1983 

•9  83 

2  52 

2  52 

252 

27  69 

2-  69 

2  52 

2  52 


S595  07 

S595  0^ 

$•  009  43 

S595  07 

S5S5  07 

S*  009  43 

S595  Z" 

S"  009  43 

S595  0- 

S595  3' 

S5S5  C 

$595  0" 

S595  07 

$595  07 

$595  07 

S595  07 

$595  0" 

009  43 

009  43 

00943 

00945 

0094; 

00943 

S-  005  43 

S'  009  43 

S-  009  43 

S'  00943 
$•  00?  4; 

5595  Z' 
S-  '0O9  45 
S'  009  43 

5596  C" 
S"  009 -SI- 
S' 009  43 
S-  'OO?  43 
S-  009  43 

$595  07 
$595  07 
S'  34-  63 
$2  '98  54 
S-  341  83 
$2  198  54 
$596  07 

S'  00945 

S595C' 
Si  009  43 
S'  009  43 
S-  009  43 
$1,009.43 


$1  009  43 


$59507 
$1,009  43 
$1,009  43 
51,009  43 
Si  009  43 
$1  009  43 

S'  00943 

S"  009  43 

S596  C" 

S'  0O9  43 

Si  .005  43 

$595  07 

$1  009  43 

S"  009  43 

S128  28 

S128  28 

$128  28 

■$1  409  53 

Si  409  53 

$'26  28 

S'28  28 


$25349 
S253  49 
S472  33 
S253  49 
$253  49 
$472  33 
S253  49 
S4^2  33 
S253  49 
S253  49 
S253  49 
S253  49 
SJ5.J  49 
S253  i9 
S253  -io 

S253  49 
$4"  33 
S4--  :,; 
S4-2  33 
S4-2 


iA~l  33 
$4~2  33 
$4-2  3.- 
$4^2  33 
S-5~2  3. 
S253  49 
S4~2  33 
S4"  33 
S253  49 
S4~2  33 
S4~2  33 
S4~2  33 
$4-2  33 
S253  49 
S253  4? 
S55-  33 
5-25  94 
S53"  03 
S~25  94 
S253  40 
$4~2  33 
S253  49 
>4-2  33 
$4^2  33 
$4  72  33 
S4~2  33 


$47233; 

$253  49 
$472  33 

$472  X' 
$472  33 
$472  33 
$472  33 
$472  33 
5472  33 
S253  49 
$472  33 
$472  33 
$253  49 
$4-2  33 
S4~2  33 
$36  36 
S36  06 
S36  08 
S535  "6 

S535  -e 

S3g  06 
$36  36 


S11901 
$119,01 
$201.89 

$119,01 

$119-01 
$201  89 
5119  01 
$201  89 
S11901 
$119,01 
$119.01 
$119.01 
$119.01 
$11901 
$11901 
Si  19-01 
5119  01 
$201  89 
5201  89 
S201  89 
$201  89 
5201  89 
$201  89 
S2G'  89 
S2C-  89 
52C'  89 
$20'  89 
$?C'  89 
S11901 
$201  89 
$2Ci  89 
5119  01 
$201  89 
$201  89 
5201  89 
$20'  89 
S119OI 
S11901 
S268  37 
$439  71 
5268  37 
S439-1 
S'iSOl 
$201  89 
51 '9  01 
520'  89 
$20'  89 
520'  89 
5201  89 


S201  89 

Si  19  01 

$201  89 

$201  89 

$201  89 

$201  89 

S201  89 

$201  89 

$201  89 

$119  01 

$201  89 

$201  89 

$11901 

$201  89 

$20 1  89 

S25  66 

525  66 

S25  66 

$281  91 

5281  91 

$25  66 

$25  66 


CPT  codes  and  descnptions  only  are  cooyngn;  Amencar  MeOicai  AssooatKyi  All  RigWs  Reservec  AooiicaDie  f^ARS  D^^ARS 
Copyright  Arr>encan  Dentai  Association  Ali  nghts  'eservea 
•  Code  IS  new  ir  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 

'  Status 

HCPCS 

'  Indicator 

[ 

26650 

t 

''26665 

t 

26670 

t 

26675 

t 

26676 

T 

26685 

T 

26686 

T 

2670O 

T 

26705 

t 

26706 

t 

26715 

t 

26720 

T 

26725 

T 

26727 

T 

26735 

T 

26740 

T 

26742 

T 

26746 

T 

26750 

T 

26755 

T 

26756 

T 

26765 

T 

26770 

T 

26775 

T 

26776 

T 

26785 

T 

26820 

T 

26841 

T 

26842 

T 

26843 

T 

26844 

T 

26850 

T 

26852 

T 

26860 

T 

26861 

T 

26862 

T 

26863 

T 

26910 

T 

26951 

T 

26952 

T 

26989 

T 

26990 

T 

26991 

T 

26992 

C 

270OC 

T 

27001 

T 

27003 

T 

27005 

c 

27006 

c 

27025 

c 

27030 

c 

27033 

T 

27035 

c 

27036 

c 

27040 

T 

27041 

T 

27047 

T 

27048 

T 

27049 

T 

27050 

T 

27052 

T 

27054 

r 

27060 

T 

27062 

T 

27065 

T 

27066 

T 

27067 

T 

27070 

C 

27071 

C 

27075 

c 

27076 

c 

27077 

c 

27078 

c 

27079 

c 

27080 

T 

Description. 


Treat  thumb  fracture 

Treat  thumb  fracture 

Treat  hand  dislocation 

Treat  hand  dislocation 

Pin  hand  dislocation  

Treat  hand  dislocation  

Treat  hand  dislocation  

Treat  Knuckle  dislocation 

Treat  knuckle  dislocation 

Pin  knuckle  dislocation   

Treat  knuckle  dislocation 

Treat  finger  fracture  each 

Treat  finger  fracture  each 

Treat  finger  fracture  each 

Treat  finger  fracture,  each 

Treat  finger  fracture  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture  each , 

Pin  finger  fracture  each  ......... 

Treat  finger  fracture,  each 

Treat  finger  dislocation  

Treat  finger  dislocation 

Pin  finger  dislocation  

Treat  finger  dislocation 

Thumb  fusion  with  graft 

Fusion  of  thumb       

Thumb  fusion  with  graft 

Fusion  of  hand  |Oint 

Fusion/graft  of  hand  joint  

Fusion  of  knuckle       

Fusion  of  knuckle  with  graft  ... 

Fusion  of  finger  |oint 

Fusion  of  finger  jnt  add-on  .... 

Fusion,  graft  of  finger  joint  

Fuse  graft  added  joint   

Amputate  r^etacarpal  bone  .... 
Amputation  of  finger'thumb  .... 
Amputation  of  finger'thumb  .... 

Handfinger  surgery      

Drainage  of  pelvis  lesion  

Drainage  of  pelvis  bursa  

Drainage  of  bone  lasion  

Incision  of  hip  tendon  

Incision  of  hip  tendon  „... 

Incision  of  hip  tendon  

Incision  of  hip  tendon  

Incision  of  hip  tendons  

Incision  of  hip/thigh  fascia 

Drainage  of  hip  joint  

Exploration  of  hip  joint 

Denervation  of  hip  joint  

Excision  of  hip  joini'muscle  .... 

Biopsy  of  soft  tissues  

Biopsy  of  soti  tissues  

Remove  hio,pelvis  lesion  

Remove  hippelvis  lesion  

Remove  tumor   hip  pelvis  

Biopsy  of  sacroiliac  joint 

Biopsy  of  hip  joint       

Removal  of  hip  joint  lining  

Remova'  of  ischial  bursa   

Remove  femur  iesion,bursa  ... 
Removal  of  hip  txine  lesion  ... 
Removal  of  r^ip  txjne  lesion  ... 
Remove  graft  hip  bone  leSHJO 
Partial  removal  of  hip  bone  .... 
Partial  removal  of  hip  bone  .... 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery  

Extensive  hip  surgery 

Removal  of  tail  bone  


apc 


I 


Relative 
Weight 


0046 
0046 
0044 
0044 
0046 
0046 
0046 
0043 
0044 
0044 
0046 
0043 
0043 
0046 
0046 
0043 
0044 
0046 
0043 
0043 
0046 
0046 
0043 
0045 
0046 
0046 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0053 
0053 
0043 
0049 
0049 


0049 
0050 
0050 


0051 


0021 
0022 
0022 
0022 
0022 
0049 
0049 


0049 

0049 
0049 
0050 
0050 


0050 


27  69 

27  69 

2  52 

2  52 

27  69 

27  69 

27  69 

4  05 

2  52 

2  52 

27  69 

4  05 

4  05 

27  69 

27  69 

4  05 

2  52 

27  69 

4,05 

4  05 

27  69 

27  69 

4  05 

11  67 

27  69 

27  69 

19  83 

19  53 

19  83 

19  83 

'9  83 

19  83 

'9  83 

19  83 

19  83 

'9  83 

19  83 

19  83 

11  69 

11  69 

4  05 

1584 

15.84  I 


1584 
20  63 
20.63 


28.56 


11  82 
1391 
13.91 
13  91 
1391 
1584 
15.84 


15.84 

1584 
15  84 
20  63 
20.63 


20  63 


CPT  cooes  a-x]  aesc:  pt  ens  opy  are  copyngM  Amercan  Medical  Association,  All  Rights  Reserved  AppiK^atwe  FARSDFARS  Appiy 
Cooyrigm  Ame'ca"  3«r-tai  Association  All  nghts  reserved 
'Code  'S  new  r  20C2 


Payment 
Rate 


SI  409  53 

SI  409  53 

$■'28  28 

S'28  28 

SI  409  53 

SI  409  63 

Si  409  53 

S206  1 6 

S128  2S 

S128  28 

Si  409  53 

3206  '  6 

S206  '  6 

S'  409  53 

S1  409  53 

S206  '6 

S128  28 

SI  409  53 

S206  1 5 

S206  '6 

Si  409  53 

SI  409  53 

S206  16 

5594  05 
Si  409  53 
Si  409  53 
S1  009  43 
Si  009  43 
SI  009  43 
Si  009  43 
SI  009  43 
SI  009  43 
Si  009  43 
Si  009  43 
SI  009  43 
S1  009  43 
Si  009  43 
Si  009  43 

5595  07 
S595  07 
S206  16 
S806  32 
S806  32 

S806  32 
Si  050  15 
$1,050.15 


Si  453  82 


S601  69 
S708  0^ 
$708  07 
S708  0^ 
S708  07 
S806  32 
S806  32 

S806  32 

S806  32 

S806  32 

SI  050  15 

$1,050.15 


$1,05015 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


S535  76 
S535  76 
S38  08 
S38  08 
$535  76 
$535  76 
S535  76 

S38  08 
338  08 

3535  76 


S535  76 
S535  76 

338  08 
3535  76 


S535  75 
3535  76 

3277  -2 

S535  76 
3535  76 
34^2  33 
34;-2  33 
S4:'2  33 
34 '2  33 
3472  33 
3472  33 
3472  33 
3472  33 
3472  33 
3472  33 
3472  33 
3472  33 
S253  49 
3253  49 

3356  95 
S3S6  95 

3356  95 
S504  07 
S504.07 


S675  24 


S236  51 
$292  94 
S292  94 
S292  94 
S292  94 
3356  95 
S356  95 

S356  95 
S356  95 
S3 56  95 
S504  07 
S504.07 


S504  07 


3281  91 

S281  91 

325  66 

325  66 

S281  91 

S281  91 

S281  91 

S41  23 

325  66 

325  66 

328-  91 

34'  23 

34-  23 

328'  91 

328'  91 

34-  23 

325  66 

S281  91 

S41  23 

341  23 

3281  91 

3281  91 

S41  23 

Sns  81 

S281  91 

S281  91 

3201  89 

3201  89 

3201  89 

320'  89 

S20'  89 

320'  89 

3201  39 

320'  89 

320'  89 

32C'  89 

S2C'  89 

320'  89 

311901 

311901 

S41  23 

S'6'  26 

S16'  26 

3161  26 
3210  03 
$210  03 


S29C-  "6 


$120  34 

S141  61 
S'4i  61 
$141  61 
S'41  61 
$161  25 
$161  26 

$161  26 
3161  26 
S161  26 
S210  03 
$210  03 


$210  03 
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Addendum  B. — Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT/ 
HCPCS 


Status 

Indicator 


Description 


APC 


Relative 

Weight 


Payment 
Rate 


Nalior^l  Minimum 

Unadjusted       unadjusted 
Copayment      Copayment 


27086 

T 

27087 

T 

27090 

C 

27091 

C 

27093 

N 

27095 

N 

.27096 

N 

27097 

T 

27098 

T 

27100 

T 

27105 

T 

27110 

T 

27111 

T 

27120 

C 

27122 

C 

27125 

c 

27130 

C 

27132 

C 

27134 

C 

27137 

c 

27138 

c 

27140 

c 

27146 

c 

27147 

c 

27151 

c 

27156 

c 

27158 

c 

27161 

c 

27165 

c 

27170 

c 

27175 

c 

27176 

c 

27177 

c 

27178 

c 

27179 

c 

27181 

c 

27185 

c 

27187 

c 

27193 

T 

27194 

T 

27200 

T 

27202 

T 

27215 

c 

27216 

c 

27217 

c 

27218 

c 

27220 

T 

27222 

c 

27226 

c 

27227 

c 

27228 

c 

27230 

T 

27232 

c 

27235 

c 

27236 

c 

27238 

T 

27240 

c 

27244 

c 

27245 

c 

27246 

T 

27248 

c 

27250 

T 

27252 

T 

27253 

c 

27254 

c 

27256 

T 

27257 

T 

27258 

C 

27259 

C 

27265 

T 

27266 

T 

27275 

T 

27280 

C 

27282 

C 

27284 

c 

Remove  hip  foreign  body  , 

Remove  hip  foreign  body  , 

Removal  of  hip  prosthesis 

Removal  of  hip  prosthesis 

Injection  for  hip  x-ray  

Injection  for  f^p  x-ray 

Inject  sacroiliac  joint  

Revision  of  hip  tendon  

Transfer  tendon  to  pefvis  

Transfer  of  atxjomlnal  muscle 

Transfer  of  spinal  muscle  

Transfer  of  iliopsoas  musde 
Transfer  of  iliopsoas  muscle 
Reconstruction  of  hip  socket  . 
Reconstruction  of  hip  socket  . 

Partial  hip  replacement  

Total  hip  replacement 

Total  hip  replacement        

Revise  hip  loini  replacement  . 
Revise  nip  jomi  replacement  . 
Revise  hip  loint  -epiacement  . 

Transplant  femur  riQge  

Incision  of  hip  bone    

Revision  of  hip  txjne  

Incision  o'  hip  bc^es  

Revision  of  hip  bones 

Revision  of  pelvis     

incision  of  neck  of  femur 

Inciston/fixatKsn  of  femur     

Repair/graft  femur  head/neck 

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Revise  heaa  neck  of  femur  ... 

Treat  slipped  epiphysis     

Revision  of  femur  epiphysis  .. 

Reinforce  hip  txjnes  

Treat  pelvic  nng  fractu-'e   

Treat  pelvic  nng  fracture  

Treat  tail  bone  fracture     

Treat  tail  bone  fracture 

Treat  pelvic  fracture(s)  

Treat  pelvic  nng  fracture  

Treat  pelvic  nng  fracture     

Treat  pelvic  nng  fracture  

Treat  hip  socket  fracture  

Treat  hip  socket  fracture  

Treat  hip  wall  fracture  

Treat  hip  fracture(s) 

Treat  hip  fracture(s) 

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture   

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture   

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

f/anipulation  of  hip  joint  

Fusion  of  sacroiliac  joint 

Fusion  of  pubic  bones 

Fusion  of  hip  joint     


0019 
0049 


0060 
0050 
0051 
0051 
0051 
0051 


422 
15.84 


20  63 

20  63 
28  56 
28  56 
28  56 
28  56 


0044 
0045 
0044 
0046 


2.52 
11.67 

252 
27.69 


0044 


0044 


0044 


0043 


0044 
0045 


0043 
0045 


2J2 


2.52 


2.52 


$214.81 
$806.32 


$1.05015 
SI  050  15 
Si  453  82 
Si  453  82 
$1  453  82 
SI. 453  82 


4.05 


2.52 
11.67 


4.05 
11.67 


0044  2.52 
0047  '      26  36 

0045  1167 


Si 28  28 

S594  05 

$128  28 

$1  409  53 


$128  28 


$128.28 


$128  28 


$20616 

S128  28 
S594.05 


$206  16 
$594  05 


$78  91 
$356.95 


S504.07 
$504.07 

$675  24 

$675  24 
S675  24 
S675  24 


I  ., 


S38  08 
S277  12 

$38  08 
$535  76 


$38  08 


$38  08 


$36.08 


$38  08 
S277  12 


$277.12 


$42  96 
$161.26 


$210  03 

$210  03 
$290  76 
S290  76 
S290  76 
S290  76 


S25  66 

S11881 

$25  66 

S281  91 


$25  66 


$25  66 


$25  66 


$41  23 

$25  66 
$11881 


S128  28  $38  08 

$1.34183  $537  03 

$594  05  S277  12 


S41  23 
$118.81 


$25  66 
$268  37 
S11881 


CPT  codes  and  d^tcnptions  only  are  cooyignt  American  Medcal  Assoaatnn 
Cooyngrit  American  Denial  Association  Ai  ngnts  -eservec 
"Cooe  IS  new -n  2002 


AI  Rights  Reserved  Appticat>le  FARS'DFARS  Apply 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 

Status 

HCPCS 

Indicator 

27286 

C 

27290 

C 

27295 

c 

27299 

T 

27301 

t 

27303 

C 

27305 

T 

27306 

T 

27307 

T 

27310 

T 

27315 

T 

27320 

T 

27323 

T 

27324 

T 

27327 

T 

27328 

T 

27329 

T 

27330 

T 

27331 

T 

27332 

T 

27333 

T 

27334 

T 

27335 

T 

27340 

T 

27345 

T 

27347 

T 

27350 

T 

27355 

T 

27356 

T 

27357 

T 

27358 

T 

27360 

T 

27365 

C 

27370 

N 

27372 

T 

27380 

t 

27381 

T 

27385 

T 

27386 

T 

27390 

T 

27391 

T 

27392 

T 

27393 

T 

27394 

T 

27395 

T 

27396 

T 

27397 

T 

27400 

T 

27403 

t 

2/405 

T 

27407 

T 

27409 

T 

27418 

T 

27420 

T 

27422 

T 

27424 

T 

27425 

T 

27427 

T 

27428 

T 

27429 

T 

27430 

T 

27435 

T 

27437 

T 

27438 

T 

27440 

T 

27441 

T 

27442 

t 

27443 

T 

27445 

C 

27446 

T 

27447 

C 

27446 

C 

27450 

C 

27454 

C 

27455 

C 

Description 


Fusion  of  tiip  tCMtil 

Amputation  of  leg  at  hip  , 

Amputation  of  leg  at  tiip  

Pelvis  hip  lOint  surgery  

Dram  ftiigfi  knee  leston 

Drainage  of  Done  lesion  

Incise  ttiigh  tencjon  &  fascia  ... 

Incision  0*  ttiigh  tendon  , 

Incision  of  'high  tendons  , 

Exploration  of  knee  joint    

Partial  removal  thigh  nerve  ... 
Partial  removal  thigh  nerve  ... 

Biopsy  thigh  soft  tissues    

Biopsy,  thigh  soft  tissues  

Removal  of  thigh  lesion 

Removal  of  thigh  lesion 

Remove  tumor,  thigh'knee  

Biopsy  knee  lomt  lining    

Explore  treat  knee  joint     

Removal  of  <nee  cartilage  

Removal  o*  knee  cartilage  

Remove  knee  joint  lining     , 

Remove  ^r^ee  jOint  lining  

Removal  0*  kneecap  bursa  

Removal  of  knee  cyst 

Remove  knee  cyst   

Removal  of  kneecap  

Remove  femur  lesion  

Remove  femur  lesion/graft  

Remove  femur  lesion/graft  

Remove  femur  lesion/fixation  .. 
Partial  removal,  leg  bone(s)  .... 

Extensive  leg  surgery 

Injection  lor  knee  x-ray 

Removal  of  foreign  txxly    

Repair  of  kneecap  tendon  

Repair  graft  kneecap  tendon  ... 

Repair  of  thigh  muscle       

Repair  graft  of  ttiigh  muscle  .... 

Incision  of  thigh  tendon      

Incision  of  thigh  tendons  

Incision  of  thigh  tendons    

Lengthening  of  thigh  tendon  ... 
Lengthening  of  thigh  tendons  .. 
Lengthening  of  thigh  tendons  .. 

Transplant  of  thigh  tendon  

Transplants  of  thigh  tendons  ... 
Revise  thigh  muscles/tendons 

Repair  ol  knee  cartilage   

Repair  of  knee  ligament     

Repair  of  knee  ligament     

Repair  of  knee  ligaments  

Repair  degenerated  kneecap  ,, 
Revision  of  unstable  kneecap 
Revision  of  unstable  kneecap 
Revision,  removal  of  kneecap 

Lateral  retmacular  release 

Reconstruction,  knee 

Reconstruction,  knee 

Reconstruction  knee 

Revision  of  thigh  muscles  

Incision  of  knee  joint  

Revise  ^neecap  

Revise  Kneecap  with  implant  .. 

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  Knee  joint  

Revision  of  knee  joint 

Revision  of  knee  joint  

Revision  of  knee  joint  

Total  knee  replacement 

Incision  of  thigh  

Incision  of  thigh  

Reaiignmen'  of  thigh  bone  

Realignment  of  knee   


ARC 


0043 

•0008 


0049 

0049 
0049 
0050 
0220 
0220 
0021 
0022 
0022 
0022 
0022 
0050 
0050 
0050 
0050 
0050 
0050 
0049 
0049 
0049 
0050 
0050 
0050 
0050 
0050 
0050 


0022 
0049 
0049 
0049 
0049 
0049 
0049 
0049 
0050 
0050 
0051 
0050 
0051 
0051 
0050 
0051 
0051 
0051 
0051 
0051 
0051 
0051 
0050 
0052 
0052 
0052 
0051 
0051 
0047 
0O48 
0047 
0047 
0047 
0047 


0047 


Relative 
Weight 


4.05 

1093 


15.84 

1584 
1584 
20.63 
13.60 
13.60 
11.82 
13.91 
13.91 
13.91 
13.91 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
15.84 
15.84 
15.84 
20  63 
20  63 
20  63 
20  53 
20  63 
20  63 


13.91 
15.84 
15.84 
15.84 
15.84 
15.84 
15.84 
1584 
20  63 
20  63 
28  56 
20  63 
28  56 
28  56 
20  63 
28  56 
28  56 
28  56 
28  56 
28  56 
28  56 
28  56 
20  63 
35  94 
35  94 
35  94 
28  56 
28  56 

25  36 
43  19 

26  36 
26  36 
26  36 
26  36 


26.36 


CPT  codes  ana  lescnonors  only  are  copyright  American  Medical  Assodaboo  All  Rights  Resen/e<J  Applicable  FARSIDFARS  Apply 

Cocyignt  Arriencan  De^tai  Association  All  ngms  reserved 

■  CoOe  IS  r>e*  ,0  2002  i 


Payment 
Rate 


National  Minimum 

Unadjustec       Unadjusted 
Copayment      Copayment 


$1  341  83 


$20616 

S41  23 

S556  38 

$113.67 

Sill  28 

S806  32 

S356  95 

S'6l  26 

S806  32 

S356  95 

S161  26 

S806  32 

S356  95 

$161  26 

Si  ,050  15 

S504  07 

S210  03 

S692  29 

S325  38 

S'38  46 

S692  29 

S325  38 

S138  46 

S601  69 

S236  51 

S120  34 

S708  07 

S292  94 

SMI  61 

$708  07 

S292  94 

$141  61 

S708  07 

S292  94 

S141  61 

S70807 

S292  94 

S141  61 

Si  050  15 

S504  07 

S210  03 

Si  050  15 

S504  07 

S210  03 

$1  050  15 

S504  07 

S210  03 

Si  050  15 

S504  07 

S210  03 

Si  ,050  15 

S504  07 

S210  03 

Si. 050  15 

S504  07 

S210  03 

S806  32 

S356  95 

S161  26 

S806  32 

S356  95 

S161  26 

S806  32 

S356  95 

$161  26 

Si  050  15 

S504  07 

S210  03 

S1  050  15 

$504  07 

S210  03 

SI  050  15 

S504  07 

S210  03 

Si  050  15 

S504  07 

S210  03 

SI  050  15 

S504  07 

$210  03 

Si  050  15 

S504  07 

S210  03 



S708  07 

S292  94 

$141  61 

S806  32 

S356  95 

S161  26 

S806  32 

S356  95 

$161  26 

S806  32 

S356  95 

S161  26 

S806  32 

S356  95 

S161  26 

S806  32 

S356  95 

$161  26 

S806  32 

S556  95 

$161  26 

S806  32 

S356  95 

S161  26 

Si  050  15 

SS04  07 

S210  03 

SI  050  15 

S5O4  07- 

$210  03 

SI  453  82 

S675  24 

S290  76 

Si  050  15 

S504  07 

S210  03 

Si  453  82 

S675  24 

S290  76 

Si  453  82 

S675  24 

S290  76 

SI  050  15 

S504  07 

S210  03 

Si  453  82 

S675  24 

S290  76 

Si  453  82 

S675  24 

S290  76 

SI  453  82 

S675  24 

S290  76 

Si  453  82 

S675  24 

5290  76 

Si  453  82 

S675  24 

S290  76 

Si  453  82 

S675  24 

S290  76 

SI  453  82 

S675  24 

$290^6 

SI  050  15 

S504  07 

S210  03 

S1,829  49 

S930  91 

S365  90 

51,829  49 

S930  91 

$365  90 

Si  829  49 

S930  9- 

$365  90 

S1  453  82 

S675  24 

S29C76 

SI  453  82 

S6 '  5  24 

S290  76 

SI  341  83 

S53-  03 

$268  37 

S2  198  54 

S725  94 

$439  71 

Si, 341  83 

S537  03 

S268  37 

SI  341  83 

S537  03 

S268  37 

Si  341  83 

S537  03 

$268  37 

Si  341  83 

S537  03 

$268  37 

$537  03 


S268  37 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

Indicator 

27457 

C 

27465 

C 

27466 

C 

27468 

c 

27470 

c 

27472 

c 

27475 

c 

27477 

c 

27479 

c 

27485 

c 

27486 

c 

27487 

c 

27488 

c 

27495 

c 

27496 

T 

27497 

t 

27498 

T 

27499 

T 

27500 

T 

27501 

T 

27502 

T 

27503 

T 

27506 

C 

27507 

C 

27508 

T 

27509 

T 

27510 

T 

27511 

C 

27513 

C 

27514 

c 

27516 

T 

27517 

T 

27519 

c 

27520 

T 

27524 

T 

27530 

T 

27532 

T 

27535 

C 

27536 

C 

27538 

T 

27540 

C 

27550 

T 

27552 

T 

27556 

c 

27557 

c 

27558 

c 

27560 

T 

27562 

T 

27566 

T 

27570 

T 

27580 

c 

27590 

c 

27591 

c 

27592 

c 

27594 

T 

27596 

c 

27598 

c 

27599 

T 

27600 

T 

27601 

T 

27602 

T 

27603 

T 

27604 

T 

27605 

T 

27606 

T 

27607 

T 

27610 

T 

27612 

T 

27613 

T 

27614 

T 

27615 

T 

27618 

T 

27619 

T 

27620 

T 

27625 

T 

Descnption 


APC 


Relative 
Weight 


Realignment  of  knee  

Shortening  of  thigh  bone     

Lengthening  ol  thigh  bone  

Shorten  lengthen  thighs  

Repair  o'  thigh       , 

Repair  graft  of  thigh   , 

Surgery  to  Stop  leg  growth  

Surgery  to  Stop  leg  grov^  

Surgeny  to  stop  leg  growth  

Surgery  to  Stop  leg  growth  

Revise  replace  unee  joint  

Revise  replace  Knee  lOint    

Removal  of  Knee  prosttiesis  ... 
Reinforce  thigh 
Decompression  of  thigfVknee 
Decompression  of  thigh'knee 
Decompression  of  thigh-'knee 
Decompression  of  thigh/Knee 
Treatment  of  thigh  fracture     ,  , 

Treatment  of  thigh  fracture 

Treatnwnt  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treat  thigh  fx  growth  plate  

Treat  thigh  fx  growth  plate  

Treat  thigh  fx  growth  plate  

Treat  kneecap  fracture  

Treat  kneecap  fracture  

Treat  knee  fracture   

T'eat  Knee  fracture    

T'eat  Knee  fracture  

■"■'eat  Khee  fracture     

T'eat  knee  fracture(s) 

T-eat  knee  fracture     

""■■eat  knee  dislocation  

Treat  Knee  dislocation  

Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  Knee  dislocation  

Treat  Kneecap  dislocation   

Treat  kneecap  dislocation  

Treat  Kneecap  dis.cxation  

Fixation  of  knee  joint  

Fusion  of  knee     

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputation  follow-up  surgery  , 
Ampjtatio"  follow-up  surgery  . 
Amputate  lower  leg  at  knee  ... 
Leg  surgery  procedure 
Decompression  of  lowe'  le-^ 
Decompression  of  lower  leg 
Decompression  of  lower  leg  ... 

Dram  lower  leg  lesion        

Dram  lower  leg  bu'sa  

Incision  ol  achihes  tendon  , 

inc'Sion  0'  achilies  tendon    

Treat  lower  leg  Pone  iesion  .... 

cvplore  treat  anKie  lO.nt       

Exploration  of  ankle  jom-     

Biopsy  lowe'  leg  soft  tissue  .. 
Biopsy  lower  leg  soft  tissue  .., 

Remove  tumor  icwer  leg    

Remove  iowe'  leg  lesion  

Remove  lowe'  leg  lesion    

Expiore'treat  ankie  lOint    , 

Remove  ankle  lOint  iinmc  , 


0049 
0049 
0049 

0049 
0044 
0044 
0044 
0044 


0044 
0046 
0044 


0043 


0044 
0046 

0044 
0044 


0043 


0044 
0045 


0044 
0045 
0046 
0045 


0049 


0044 
0049 
0049 
0049 
0008 
0049 
0055 
0049 
0049 
0050 
0050 
0019 
0022 
0046 
0021 
0022 
0050 
0050 


15.84 
15.84 

15.84 
1584 
2  52 
2  52 
252 
2.52 


Pa>m»oni  National  Minimum 

fsSte  Unadjusted      Unadjusted 

Copayment      Copayment 


_i- 


2.52 

27.69 
2.52 


2.52 
4.06 


2.52 

27.69 

252 

2  52 


4.05 


2.52 

11.67 


2.52 
11.67 
27  69 
11.67 


15.84 


2.52 
15.84 
15.84 

1584 
1093 
15  84 
15.44  I 
15  84  I 
15  84 
20.63 
20.63 
422 
13.91 
27.69 
11.82 
13.91 
20  63 
20  63 


S806  32 

$606  32 
$806  32 
$806  32 
$128  28 
$128  28 
S128  28 
$128.28 


$128  28 

$1  409  53 
SI 28  28 


$128.28 
S20616 

$128  28 

$1  409  53 

5128  28 

SI 28  28 


$20616 

$128.28 
$594  05 


Si 28  28 

S594  05 

$1  409  53 

$594.05 


S806.32 


Si  28.28 
$806.32 
$806  32 

$806.32 

$556  38 

$806  32 

$785  96 

5806  32 

S806  32 

$1.05015 

$1.050  15 

$21481 

$70807 

$1  409  53 

$601  69 

$708  07 

$1.05015 

Si  050  15 


$356.95 

$356  95 

S356  95 

S356  95 

538  08 

538  08 

538  08 

$38  08 


$3808 

5535  76 
538  08 


$38.08 


$38  08 

5535  76 

538  06 
S36  06 


$38.06 

$277.12 


538  08 
5277  12 
5535  76 
$277.12 


$356.95 


$38  08 

$356  95 
$356  95 
$356  95 
$11367 
$356  95 
$355  34 
5356  95 
S356  95 
$504  07 
$504  07 
578  91 
$292  94 
$535  76 
$23651 
$292  94 
$504  07 
$504  07 


$161  26 

5161  26 

5161  26 

S161  26 

525  66 

525  66 

S25  66 

525  66 


525  66 

5281  91 

S2566 


525  66 
$4123 

$25  66 

$281  91 

525  66 

S25  66 


$4123 

$25  66 

$11881 


525  66 
511881 
S281  91 
$118  81 


$161  26 


$25  66 
Sl6i  26 
5161  26 
$161  26 
Si  11  28 
5161  26 
$157  19 
$161  26 
S161  26 
$210  03 
$21003 

$42  96 
5141  61 
S281  91 
5120  34 
S141  61 
$210  03 
S210  03 


CPT  cooes  a'fl  aesc'ipiion?  aniy  a'e  cocviQr-'  A.-ie'ica-  Mecca  AssociatKXi  All  Rights  Reservec  Aot>i«;at)i€  paR&DFARS  Appty 
Cocyignt  Amenca''  Dentai  Association  An  rtgnts  rese'veo 
"  Cooe  IS  new  m  2002 
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Addendu^i  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT' 

Status 

HCPCS 

Indicator 

27626 

T 

27630 

T 

27635 

T 

27637 

T 

27638 

T 

27640 

T 

27641 

T 

27645 

C 

27646 

c 

27647 

T 

27648 

N 

27650 

T 

27652 

T 

27654 

T 

27656 

T 

27658 

T 

27659 

T 

27664 

T 

27665 

T 

27675 

T 

27676 

T 

27680 

T 

27681 

T 

27685 

T 

27686 

T 

27687 

T 

27690 

T 

27691 

T 

27692 

T 

27695 

T 

27696 

T 

27698 

T 

27700 

T 

27702 

C 

27703 

c 

27704 

T 

27705 

T 

27707 

T 

27709 

T 

27712 

C 

27715 

c 

27720 

c 

27722 

c 

27724 

c 

27725 

c 

27727 

c 

27730 

T 

27732 

T 

27734 

T 

27740 

T 

27742 

T 

27745 

T 

27750 

T 

27752 

T 

27756 

T 

27758 

T 

27759 

T 

27760 

T 

27762 

T 

27766 

T 

27780 

T 

27781 

T 

27784 

T 

27786 

T 

27788 

T 

27792 

T 

27808 

T 

27810 

T 

27814 

T 

27816 

T 

27818 

T 

27822 

T 

27823 

T 

27824 

T 

27825 

T 

Descnpfion 


Remove  ankle  joint  lirung  

Removal  ot  lendon  lesion  

Remove  lower  leg  bone  lesion 
Remove  graft  leg  bone  lesion  . 
Remove  graft  eg  bone  lesion 

Partial  removal  of  tibia    ..  /. 

Partial  removal  of  fibula  

Extensive  lower  leg  surgery  ..... 
Extensive  lower  leg  surgery  .... 
Extensive  ankle  heel  surgery  .. 

Injection  for  ankle  xray  

Repair  acfiilles  tendon 

Repair  graft  acfiilles  tendon  .... 

Repair  of  actiilles  lendon   

Repair  leg  fascia  defect  , 

Repair  of  leg  lendon,  each 

Repair  of  leg  tendon  each 

Repair  of  leg  tendon  each , 

Repair  of  leg  tendon  each , 

Repair  lower  leg  tendons    

Repair  lower  leg  tendons  , 

Release  of  lower  leg  tendon  ... 
Release  of  lower  leg  tendons  . 
Revision  of  lower  leg  tendon  ... 

Revise  lower  leg  tendons 

Revision  of  calf  tendon  


Revise  lower  'eg  tendon 

Revise  iower  leg  tendon 

Revise  additional  leg  tendon 

Repair  of  ankle  ligament    

Repair  of  ankle  ligaments  .... 

Repair  of  ankle  ligament  

Revision  of  ankle  jomt  

Reconstruct  anKle  lOint  

Reconstruction  ankle  joint  ... 
Removal  of  anKle  implant  ..... 

Incision  of  tibia  

Incision  of  fibula  

Incision  of  tibia  &  fibula  

Realignment  of  lower  leg   

Revision  of  lower  leg 

Repair  of  tibia      

Repair  graft  of  tibia  

Repair  graft  of  tibia   

Repair  of  lower  leg     

Repair  of  lower  leg       

Repair  of  tibia  epiphysis  

Repair  of  fibula  epiphysis  

Repair  lower  leg  epiphyses  .. 

Repair  ot  leg  epiphyses  

Repair  of  leg  epiphyses  

Reinforce  tibia  

Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ..^ 
Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ... 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  fibula  fracture  .. 
Treatment  of  fibula  fracture  .. 
Treatment  of  fibula  fracture  .. 
Treatment  of  annie  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  'racture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  'racture  . 
Treatment  of  ankle  fracture  .. 

Treat  lower  leg  fracture     

Treat  lower  leg  fracture  


A  PC 


Relative 
Weight 


0050 
0049 
0050 
0050 
0050 
0051 
0050 


0051 


0051 
0051 
0051 
0049 
0049 
0049 
0049 
0050 
0049 
0050 
0050 
0050 
0050 
0050 
0050 
0051 
0051 
0051 
0050 
0050 
0050 
0047 


0049 
0051 
0049 
0050 


0050 
0050 
0050 
0050 
0051 
0051 
0044 
0044 
0046 
0046 
0046 
0044 
0044 
0046 
0044 
0044 
0046 
0044 
0044 
0046 
0044 
0044 
0046 
0044 
0044 
0046 
0046 
0044 
0044 


20  63 
1584 
20  63 
20  63 
20  63 
28  56 
20  63 


28  56 


28  56 
28  56 
28  56 
15.84 
15  84 
1584 
15  84 
20  63 
1584 
20  63 
20  63 
20  63 
20  63 
20  63 
20  63 
28  56 
28  56 
28  56 
20  63 
20  63 
20  63 
26  36 


1584 

28  56 
15.84 
20  63 


CPT  codes  and  descnptions  only  are  copyight  Amencan  Medical  Assodhlion  All  Rights  Hesorred  Applicable  FARaOFARS  Aapiy 
Copyngfit  Amencan  Dental  Association  All  ngrits  resen/ed 
■  Code  5  '^ew  i  2002 


Payment 
Rate 


National 

Unadjusted 
Copayment 


Minimum 

Unadjusted 
Copayment 


Si  .050  15 
S806  32 

SI  050  15 
SI  050  15 
31  050''15 
Si  453  82 

SI. 050  15 


$1 ,453  82 


Si  453  82 

SI  .453  82 

51,453  82 

$806  32 

S806  32 

S806  32 

S806  32 

SI. 050  15 

$806  32 

Si  .050  15 

SI. 050  15 

SI  .050  15 

51,050  15 

$1,050  15 

SI  .050  15. 

51453  82 

SI. 453  82 

51,453  82 

$1,050  15 

$1,050  15 

$1,050  15 

$1,341  83 


seoe  32 

51.453  82 

$806  32 

$1.060  15 


S5O4  07 
S356  95 
SSO-l  07 
S504  07 
S504  07 
S675  24 
S50407 


$67524 


S675  24 
S675  24 
S675  24 
S356  95 
S356  95 
S356  95 
S356  95 
S504  07 
S356  95 
S504  07 
S504  07 
S504  07 
S504  07 
S504  07 
S504  07 
S675  24 
S675  24 
S675  24 
S504  07 
$504  07 
S504  07 
S537  03 


$356  95 

S675  24 
S356  95 
$504  07 


S21003 
$161  26 
$210  03 
$21003 
$21003 
$290  76 
$210.03 


$29076 


$290  76 
S290  76 
S290  76 
S161  26 
S161  26 
$161  26 
$161  26 
$210  03 
$161.26 
$210  03 
$210  03 
S210  03 
$210  03 
$210  03 
$210  03 
$290  76 
S29C76 
$290  76 
S210  03 
$210  03 
$210  03 
$268  37 


$161  26 

$290  76 
$161  26 
S21003 


20  63 

$1  050  15 

$504  07 

$210  03 

20  63 

$1,050  15 

$504  07 

$210  03 

20  63 

$1.050  15 

$504  07 

$210  03 

20  63 

$1,050  15 

5504  07 

$210  03 

28  56 

$1 .453  82 

$675  24 

$290  76 

28  56 

$1 .453  82 

$675  24 

$290  76 

2.52 

$128  28 

S38  08 

$25  66 

2.52 

$128  28 

$38  08 

$25  66 

27  69 

$1 .409  53 

$535  76 

$281  91 

27  69 

SI. 409  53 

$535  76 

5281  91 

27  69 

SI. 409  53 

5535  76 

$281  91 

2  52 

$128  28 

$38  08 

$25  66 

2  52 

$128  28 

$38  06 

$25  66 

27  69 

SI. 409  53 

$535  76 

$281  91 

2.52 

$128  28 

$38  08 

$25  66 

252 

$12828 

$38  08 

$25  66 

27  69 

SI  409  53 

$535  76 

$281  91 

2  52 

$128  28 

538  08 

$25  66 

2  52 

$128  28 

$38  08 

$25  66 

27  69 

Si  409  53 

$535  76 

$281  91 

2.52 

$128  28 

$58  08 

$25  66 

252 

$128  28 

$38  08 

$25  66 

27  69 

$1 .409  53 

$535  76 

$281  91 

2  52 

$128  28 

$38  08 

$25  66 

2  52 

$12828 

$38  08 

$25  66 

27  69 

S  1.409  53 

$535  76 

$281  91 

27  69 

$1  409  53 

$535  76 

S281  91 

2  52 

$12828 

$38  08 

S25  66 

2  52 

$128  28 

$38  08 

S25  66 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


OPT' 

Status 

HCPCS 

Indicator 

27826 

T 

27827 

T 

27828 

T 

27829 

T 

278X 

T 

27831 

T 

27832 

T 

27840 

T 

27842 

T 

27846 

T 

27848 

T 

27860 

T 

27870 

T 

27871 

T 

27880 

C 

27881 

c 

27882 

C 

27884 

T 

27886 

C 

27888 

c 

27889 

T 

27892 

T 

27893 

T 

27894 

T 

27899 

T 

28001 

T 

28002 

T 

28003 

T 

28005 

T 

28008 

T 

28010 

T 

28011 

T 

28020 

T 

28022 

T 

28024 

T 

28030 

T 

28035 

T 

28043 

T 

28045 

T 

28046 

T 

28050 

T 

28052 

T 

28054 

T 

28060 

T 

28062 

T 

28070 

T 

28072 

T 

28080 

T 

28086 

i 

28088 

T 

28090 

T 

28092 

T 

2810C 

T 

28102 

T 

28103 

T 

28104 

i 

28106 

T 

28107 

T 

28108 

T 

28110 

T 

28111 

T 

28112 

T 

28113 

T 

28114 

T 

28116 

T 

28118 

T 

28119 

T 

28120 

T 

28122 

T 

28124 

T 

28126 

T 

28130 

T 

28140 

T 

28150 

T 

28153 

T 

Descnption 


A  PC 


X 


Reiat've 
Weight 


-'aymen' 
f^ate 


National 
Unadjusted 
Copayrrient 


Minimur" 
'^nadiusteo 
Copayment 


Treat  lower  leg  fracture      

Treat  lower  leg  fracture      , 

Treat  kswer  leg  fracture     , 

Treat  K>wer  leg  joint  

Treat  lower  leg  dislocation  .... 
Treat  lower  leg  dislocation  .... 
Treat  k)wer  leg  dislocation  .... 

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Treat  ankle  dislocation      

Treat  ankle  dislocation     

Fixation  of  ankle  joint  

Fusion  of  ankle  jcxrw  

Fusion  of  tit)tofibutar  joint  

Amputation  of  kswer  leg    

Amputation  o1  kjwer  leg     

AmputatKxi  ot  kJwer  leg    

Amputation  folksw-up  surgery 
Amputation  tottow-up  surgery 
Amputatwo  of  toot  at  ankle  ... 
AmputatKXi  of  foot  at  ankle  ... 

Decompression  of  teg        

Decompression  of  leg       

Decompressiofi  of  leg 
Leg/ankle  surgery  procedure 

Drainage  ot  bursa  of  toot  

Treatment  of  foot  infection  ... 
Treatment  of  foot  infection  .... 

Treat  foot  t)one  lesion        

Incision  ot  foot  fascia  

Inasion  of  toe  tendon  

Irxasion  of  toe  terxlons       

Expk5ration  of  toot  joint     

Exptoration  of  foot  joint 

Exploration  of  toe  joint       

Removal  o*  foot  r>erve 
Decompression  of  tibia  nen/e 

Excision  of  toot  lesion  

Excision  of  fool  lesion  

Resection  of  tumor  foot  

Biopsy  of  foot  joint  lining    

Biopsy  of  foot  joint  lining    

Biopsy  of  toe  joinl  lining 
Partial  removal  foot  fascia  .... 

Removal  of  foot  fascia       

Removal  of  foot  joint  immg  .... 
Removal  of  toot  joint  lining  .... 

Removal  of  foot  lesion      

Excise  foot  tendon  sheath 

Excise  foot  tendon  sheath 

Removal  of  foot  lesion       

Removal  o*  toe  lesions      

Removal  of  ankletieei  lesion 

Remove/graft  foot  lesion  

Removegrafi  foot  lesion  

Removal  of  loot  lesion     

Removegrafi  *ooi  lesion  

Remov6'gratl  foot  lesion    

Removal  of  toe  lesions 
Part  remiovai  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Pari  removal  o'  metatarsal  .... 
Part  removal  oi  metatarsa 
Removal  of  n-ietatarsa'  heads 

Revision  of  foot  

Removal  of  heel  bone        

Removal  of  heel  spur        

Part  removal  of  ankle-'heel  .... 
Partial  removal  of  foot  bone  .. 

Partial  removal  of  toe        

Partial  removal  of  toe        

Removal  of  ankle  tx>ne    

Removal  of  metatarsal  , 

Removal  ot  toe  

Partial  removal  of  tiie  


0046 
0046 
0046 
0046 
0O44 
0044 
0046 
0044 
0046 
0046 
0046 
0045 
0051 
0051 


0049 


OOSO 

0049 
0049 
0049 
0044 
0008 
0049 
0049 
0055 
0055 
0055 
0056 
0055 
0055 
0055 
0220 
0220 
0021 
0055 
0055 
0056 
0056 
0055 
0056 
0066 
0056 
0056 
0055 
0055 
0055 
0055 
0055 
0055 
0056 
0056 
0055 
0056 
0056 
0055 
0056 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0065 
0055 
0055 
0055 
0055 
0055 


27  6S 

27  69 

27  69 

2~69 

2  52 

2  52 

2^69 

2  52 

1-  67 

27  69 

27  69 

11.67 

28.56 

28.56 


5.84 


20  63 

584 
584 
584 

252 
093 
584 
584 

5  44 
544 
544 
544 
5  44 
544 
544 
360 
360 
1.82 
544 
544 

5  44 
544 
544 
8  85 
8  85 
685 
885 
544 

6  44 
5  44 
5  44 
544 
5  44 

8  65 
8  86 
544 
885 
8  85 
5  44 
8  85 
5  44 
544 
544 
644 

5  44 
544 
544 
544 
544 
544 
544 
544 

6  44 
5  44 

•5  44 


$'409  53 

$'  409  53 

$-409  55 

$1  409  53 

S'28  28 

$128  28 

$1  409  53 

$128  28 

$594  06 

$1  40S53 

$1  409  53 

$594  05 

$1  453  82 

$1  453  82 


$806  32 


$1.06015  ! 
$80632 
$806  32 
$806  32 

$128  28 
$556  38 
$806  32 
$806  32 
$785  96 
$785  96 
$785  96 
$785  96 
$786  96 
$785  96 
$786  96 
$692  2S 
$692  29 
$60-  69 
$785  96 
$785  96 
$785  96 
$785  96 
$786  96 
$959  54 
$959  54 
$959  54 
$959  54 
$"85  96 
$■'86  96 
$786  9€ 
S~85  9€ 
$"85  96 
S'85  96 
$969  54 
S959  54 
$"85  96 
5959  54 
S959  54 
S^85  96 
S969  54 
$'•86  96 
S"86  96 
5^85  96 
S~66  96 
S"86  96 
S"8E  9€ 
S"86  96 
S"85  96 
S"85  96 
S"e6  9€ 
S"86  96 
S"85  9€ 
S"85  96 
S"86  96 
S"85  96 


$536  :'6 

$536  ^6 

$535  76 

$535  76 

$38  06 

$38  06 

$535  -'B 

$38  08 

$2^  -2 

$535  ^6 

$535  76 

$27"  -2 

$6^6  24 

$676  24 


$356  95 


$504  07 
$366  95 

$356  95 
$356  95 

$38  06 
$1136" 
$356  95 
$356  96 
$355  34 
$355  34 

5355  34 
$355  34 
$355  34 
$356  34 
$355  34 
$325  36 
$325  36 
$236  6' 
$356  34 
$356  34 
$355  34 
$356  34 
$356  34 
$406  6- 

$406  e- 

$406  6- 
$405  S- 
$356  34 
$356  34 
$356  34 
$355  34 
$355  34 
5365  34 
$405  6- 
$406  8- 

5356  34 
$406  6- 
$405  &• 
5356  34 
$406  8- 
5356  34 
5365  34 
S356  34 
5356  34 
5355  34 
5366 
5365 
$356 
S556 
5356 
5366 
5355 
5355 
5356 
$35: 


$281  91 

$281  91 

$281  91 

$28'  91 

$26  66 

$26  66 

$26-  01 

$25  66 

$'18  8- 

$281  91 

$28-  91 

$•■8  61 

$29C"6 

$290  76 


i  34 


$161  26 


$210  05 
$161  26 
$16-  26 
$'6'  26 
$26  66 
$'11  26 
$16'  26 
$16'  26 
$157  '9 
$•6^  IS 
$157  '9 
$"6"  19 
$16^  -9 
$■5"'  1? 
$•67  -9 
S'38  46 
S'38  46 
$'2C  34 
S-6"  '5 
S'5"  19 
S'5"  19 
S'5"  '9 
S'6"  '5 

J. 5-    g. 

$'?■  91 
S'S"  9' 

J-QI    91 

S"6"  "9 
S'6"  "9 
S'6"  '9 
S'67  19 
S157  19 
S'57  19 
$191  91 

S'9*  9' 
S'57  "9 
$191  91 
S191  91 

$157  19 
S'9l  91 

S'67'Q 
S'5"  19 
S'57  19 
S157  19 
S'57  19 
S'57  19 
S157  19 
S157  19 
S'57  19 
S'57  19 
S'6"  '9 
S' 6"  '9 
S'57  19 
S157  19 
5157  19 


CPT  codes  ana  descnpttons  only  are  cocyngrn  Ar^enca'-  Medicai  Association  Aii  Rignts  Rese^'ec  Aripiicasie  ^aps  0*^  aRS  Apo'v 
Copyright  Amencan  Oer^i  Association  An  ngnts  reserved 
•  Code  is  new  in  2002. 
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CPT/  Status 

HCPCS      Indicator 


28160 

T 

28171 

T 

28173 

T 

28175 

T 

28190 

T 

28192 

T 

28193 

T 

28200 

T 

28202 

T 

28208 

T 

28210 

T 

28220 

T 

28222 

T 

28225 

T 

28226 

T 

28230 

T 

28232 

T 

28234 

T 

28238 

T 

28240 

T 

28250 

T 

28260 

T 

28261 

T 

28262 

T 

28264 

T 

28270 

T 

28272 

T 

28280 

T 

28285 

T 

28286 

T 

28288 

T 

28289 

T 

28290 

T 

28292 

T 

28293 

T 

28294 

T 

28296 

T 

28297 

T 

28298 

T 

28299 

T 

28300 

T 

28302 

T 

28304 

T 

28305 

T 

28306 

T 

28307 

T 

28308 

T 

28309 

T 

28310 

T 

28312 

T 

28313 

T 

28315 

T 

28320 

T 

28322 

T 

28340 

T 

28341 

T 

28344 

T 

28345 

T 

28360 

T 

28400 

T 

28405 

T 

28406 

T 

28415 

T 

28420 

T 

28430 

T 

28435 

T 

28436 

T 

28445 

T 

28450 

T 

28455 

T 

28456 

T 

28465 

T 

28470 

T 

28475 

T 

28476 

T 

Descnption 


Partial  removal  of  toe  

Extensive  foot  surgery 

Extensive  toot  surgery 

Extensive  toot  surgery , 

Removal  o<  toot  foreign  body 
Removal  of  tool  foreign  body 
Removal  of  foot  foreign  body  , 

Repair  of  foot  tendon  

Repair/graft  of  fool  tendon  

Repair  of  foot  tendon  

Repairgratt  of  foot  tendon  ...., 

Release  of  foot  tendon 

Release  of  fool  tendons  

Release  of  foot  tendon  

Release  of  foot  tendons  

Incision  of  foot  tendon{s) 

Incision  of  toe  tendon  

Incision  of  foot  tendon  

Revision  of  toot  tendon  

Release  of  big  toe     

Revision  of  fool  fascia  

Release  of  midfoot  joint  

Revision  of  foot  tendon    

Revision  of  fool  and  ankle  

Release  of  midfoot  joint    

Release  of  foot  contracture  .... 

Release  of  toe  joint,  each  

Fusion  of  toes    

Repair  of  fiammertoe  

Repair  of  hammertoe  

Partial  removal  of  foot  bone  ... 

Repair  fiallux  ngidus    

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Incision  of  fieel  bone  

Incision  of  an(<le  bone  

Incision  of  midfoot  txsnes    

Incise  graft  midfoot  bones  

Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsals 

Revision  of  big  toe  

Revision  of  toe  

Repair  deformity  of  toe 

Removal  of  sesamoid  bone  ... 

Repair  of  foot  bones 

Repair  of  metatarsals  

Resect  enlarged  toe  tissue  .... 

Resect  enlarged  toe  

Repair  extra  toe(s)     

Repair  vi/ebbed  toe(s) 

Reconstruct  cleft  foot    

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treat  heel  fracture      

Treat  graft  heel  fracture 

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 

Treat  ankle  fracture     

Treat  midfoot  fracture,  each  ... 
Treat  midfoot  fracture,  each  ... 

Treat  midfoot  fracture    

Treat  midfoot  fracture,  each  .. 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture 


CPT  codes  and  descnplioos  only  are  copyngnt  Amefican  Medical  t 
Copyngh!  American  Dental  Association  All  ngms  resented 
'  Code  IS  new  m  2002 


APC 


Relative 
Weight 


Payment 
Rate 


National 

Unadjusted 
Copayment 


0055 
0055 
0055 
0055 
0019 
0021 
0021 
0055 
0056 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0056 
0055 
0056 
0056 
0056 
0056 
0056 
0055 
0055 
0055 
0055 
0055 
0056 
0056 
0056 
0057 
0057 
0056 
0056 
0057 
0056 
0057 
0056 
0056 
0056 
0056 
0056 
0056 
0056 
0056 
0055 
0055 
0055 
0055 
0056 
0056 
0055 
0055 
0056 
0056 
0056 
0044 
0044 
0046 
0046 
0046 
0044 
0044 
0046 
0046 
0044 
0044 
0046 
0046 
0044 
0044 
0046 


1544 
15  44 
15  44 
15  44 
4  22 
11  82 
11  82 
1544 
18  85 
15  44 
15  44 
15  44 
1544 
15  44 
15  44 
15  44 
1544 
1544 
18  85 
1544 
18.85 
18.85 
18.85 
18  85 
18.85 
1544 
1544 
1544 
15.44 
15.44 
1885 
18  85 
'8  85 
24  35 
24  35 
18  85 
18  85 
24  35 
•8  85 
24  35 
18  85 
18.85 
1885 
18.85 
1885 
18,85 
18,85 
1885 
15,44 
15  44 
1544 
15,44 
18,85 
1885 
15  44 
1544 
18  85 
1885 
18  85 
252 
2  52 
27  69 
27  69 
27  69 
2  52 
2  52 
27  69 
27  69 
252 
252 
27  69 
27  69 
2  52 
2  52 
27  69 


Assoc  itioo  All  Rights  Reserved  Applicabte  FARS/DFARS  Apply 


S785  96 

$785  96 
S785  96 

S785  96 
S214  8* 
S601  69 
S6C1  69 
S785  96 
S959  54 
S785  96 
S785  96 
$785  96 
$785  96 
$785  96 
$785  96 
$785  96 
$785  96 
$785  96 
S959  54 
S~85  96 
S959  54 
S959  54 
S959  54 
S959  54 
S959  54 
5785  96 
$785  96 
$785  96 
$785  96 
$785  96 
S9d9  54 
S959  54 
S959  54 
Si  239  b- 
SI  239  5^ 
S959  54 
S959  54 
Si  239  5- 
S95&  54 
SI  239  5- 
S959  54 
S959  54 
S959  54 
S959  54 
S959  54 
S959  54 
S959  54 
S959  54 
S785  96 
$785  96 
S7B5  96 
$785  96 
S959  54 
S959  54 
$785  96 
$785  96 
S959  54 
S959  54 
S959  54 
$12828 
5128  28 
Si  409  53 
S1  4C9  53 
Si  409  53 
$128  28 
S128  26 
S^  409  53 
S-  409  53 
$128,28 
$128  28 
S'  409  53 
Si  409  53 
S128  28 
$128  28 
Si  409  53 


S355  34 

S355  34 
S355  34 
S355  34 
$78  91 
S236  51 
S236  51 
S355  34 
S405  81 
S355  34 
S355  34 
S355  34 
S355  34 
S355  34 
S355  34 
S355  34 
S355  .34 
S355  34 
$405  8- 
S355  34 
S405  8* 
$405  3^ 
S405  61 
S405  81 
S405  8' 
S355  34 
S355  34 
S355  34 
S355  34 
S355  34 
S405  81 
S405  8' 
S405  6' 
S496  65 
S496  65 
S405  SI 
S405  81 
S496  65 
S4C5  81 
S496  55 
S405  8' 
S405  8' 
S405  «• 
S405  8- 
S405  8' 
S405  3' 
54C5  81 
S405  81 
S355  34 
S355  34 
5355  34 
S355  34 
S405.81 
S405.81 
S355  34 
S355  34 
S40581 
S405  81 
$405  81 
S38  08 
$38.08 
$535.76 
S535  76 
S535  76 
S38  08 
538  08 
S535  76 
5535  76 
S38  08 
838  08 
S535  76 
5535  76 
S38  08 
S38  08 
S535  76 


Minimum 
Unadjusted 
Copayment 

$15719 

$157  19 
$157  19 
S157.19 
$42.96 
$120  34 
$120  34 
$157  19 
S191  91 
S157  19 
S157  19 
S157  19 
S157  19 
S157  19 
$157  19 
S157  19 
$157,19 
5157.19 
SI  91 .91 
$157.19 
S191.91 
$191.91 
S191  91 
S191  91 
S191  91 
$157  19 


19 
19 
19 
19 

91 


SI  57 
S157. 
S157. 
SI  57, 
S191 
S191  91 
S191  91 
S247  90 
S247  90 
S191  91 
$191  91 
$247  90 
$191  91 
S247  90 
$191  91 
S191  91 
S191  91 
S191  91 
S191  91 
S191  91 
$191  91 
$191  91 
S157  19 
S157  19 
S157  19 
S157  19 
S191  91 
S191  91 
$157  19 
$157  19 
S191  91 
$191  91 
$191  91 
$25  66 
$25  66 
S281  91 
$281  91 
$281  91 
$25  66 
$25  66 
S281  91 
S28191 
S25  66 
S25  66 
S281  91 
S281  91 
S25  66 
$25  66 
S281  91 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Description 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted      Unadjusted 
Copayment      Copayment 


28485 

T 

28490 

T 

28495 

T 

28496 

T 

28505 

T 

28510 

T 

28515 

T 

28525 

T 

28530 

T 

28531 

T 

28540 

T 

28545 

T 

28546 

T 

28555 

T 

28570 

T 

28575 

T 

28576 

T 

28585 

T 

28600 

T 

28605 

T 

28606 

T 

28615 

T 

28630 

T 

28635 

T 

28536 

T 

28645 

T 

28660 

T 

28665 

T 

28666 

T 

28675 

T 

28705 

T 

28715 

T 

28725 

T 

28730 

T 

28735 

T 

28737 

T 

28740 

T 

28750 

T 

28755 

T 

28760 

T 

28800 

C 

28805 

C 

28810 

T 

28820 

T 

28825 

T 

28899 

T 

29000 

S 

29010 

S 

29015 

S 

29020 

s 

29025 

8 

29035 

S 

29040 

S 

29044 

S 

29046 

s 

29049 

s 

29055 

s 

29058 

s 

29065 

s 

29075 

s 

29085 

s 

•29086 

s 

29105 

8 

29125 

s 

29126 

8 

29130 

S 

2913- 

5 

2920C 

S 

29220 

s 

29240 

s 

29260 

s 

29280 

s 

29305 

s 

29325 

S 

29345 

S 

Treat  metatarsal  fracture  

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fractur6 

Treat  big  toe  fracture 

Treatment  of  toe  fracture  

Treatment  of  toe  fracture  

Treat  toe  fracture       

Trea!  sesamoid  bone  fracture 

Treat  sesamoid  bone  fracture 

Treat  too!  dislocation  

Treat  'oot  dislocation 

Treat  foot  dislocation 

Repair  foot  dislocation 

Treat  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation 

Repair  foot  dislocation 

Treat  foot  dislocation  

Treat  foot  dislocation 

Treat  Soot  aisiocation  

Repair  foot  dislocation 

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation 

Repair  toe  dislocation 

Treat  toe  dislocation 

Treat  toe  dislocation 

Treat  toe  diskx^ation  

Repair  of  toe  dislocation  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Revision  of  foot  bones 

Fusion  of  foot  bones  

Fusion  of  big  toe  joint 

Fusion  of  big  toe  joint 

Fusion  of  big  toe  pint 

Amputation  of  midfoot  

Amputation  thai  metatarsal  .. 
i  Amputation  toe  &  meiaiarsal 

Amputation  of  toe 

Partial  amputation  of  toe    

Foot  toes  surgery  procedure 

Application  of  body  cast    , 

I  Application  of  body  cast  , 

AJjptication  of  body  cast     , 

I  Application  of  body  cast    

■  Application  of  kxxly  cast    

Application  of  body  cast   , 

Application  of  body  cast  

Application  of  txxJy  cast   , 

Application  of  body  cast  

Application  of  figure  eight 

Application  of  Shoulder  cast  . 

Application  of  shoulder  cast  . 

Application  of  long  arm  cast . 

Application  of  forearm  cast  .. 

Apply  hand  wrist  cast  

Apply  finger  cast      

Appiy  long  arm  splint  

Apply  foreann  splint  

Apply  tcrearm  splint    

Application  of  finger  splint  _.. 

Aoplicatic^  0'  finger  splint  .... 

Strappir^g  3'  chest       

Sfappirg  0*  low  back 

St-appir-^g  0*  shoulder  

Strapping  of  e!tX3A  or  wnst  .. 

Strappng  d'  nana  O'  finger  .. 

Application  of  hip  cast 

Appiicatio'-  of  hip  -,asts 

Applicatio^i  of  long  ,eg  cast  .. 


0046 
0044 
0044 
0046 
0046 
0043 
0043 
0046 
0044 
0046 
0044 
0045 
0046 
0046 
0044 
0043 
0046 
0046 
0044 
0043 
0046 
0046 
0044 
0045 
0046 
0046 
0043 
0045 
0046 
0046 
0056 
0056 
0056 
0056 
0056 
0055 
0056 
0055 
0055 
0056 


0055 
0055 
0055 
0043 
0059 
0059 
0059 
0059 
0059 
0058 
0059 
0059 
0059 
0059 
0059 
0059 
0059 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0059 
0058 
0058 
0058 
0058 
0059 
0059 


27  69 

2.52 

2.52 

27.69 

27.69 

4.05 

4.05 

27  69 

252 

27.69 

252 

11.67 

27  69 

27.69  ' 

2.52  ' 

4.05  ! 

27.69 

27.69  I 

2.52 

4.05 

27.69 

27.69 

252 

11.67 

27.69 

27  69 

405 

11.67 

27.69 

27.69 

1885 

18.85 

18.85 

1885 

18.85 

1544 

18  85 

15  44 

15.44 

18.85 


15.44 
15.44 
15  44 
405 
2.22 
222 
222 
222 
222 
128 
222 
222 
222 
222 
222 
222 
222 
1.28 
1  28 
1  28 
1  28 
1.28 
1  28 
1  28 
V28 

1  28 

2  22 
1  28 
1.28 
1  28 

1  28 
222 

2  22 


$1  409  53 

$128  28 

SI 28  28 

Si. 409  53 

$1.409  53 

$206  16  1 

$206,16  ! 

$1  409  53 

$128  28 

Si  409  53 

$128  28 

$594  05 

$1,409  53 

$1  409  53 

$12828 

S206  16 

$1.409  53 

$1.409  53 

$128  28 

$206  16 

$1.409  53 

SI  409  53 

$128  28 

$594  05 

$1  409  53 

$1  409  53 

$206  16 

$594  05 

Si. 409.53 

$1.409  53 

$959  54 

$959  54 

$959  54 

$959  54 

S969  54 

S78596 

S959  54 

S785  96 

S785  96 

$959.54 


$785  96 

$785  96 

$785  96 

$20616 

$11301 

$113.01 

S11301 

$11301 

$113,01 

$6516 

$113,01 

$113.01 

S11301 

S11301 

$11301 

S11301 

$11301 

$65  16 

S6516 

$65  16 

$65  16 

S65  16 

$65  16 

$6516 

S65  16 

$65,16 

$11301 

$65  16 

S65  16 

$65  16 

$6516 

511301 

$113  01 


S535  76 

$38  08 

$38  08 

$535  76 

$535,76 


5535  76 

$38  08 

S535  76 

$38  08 

$277  12 

S535  76 

S535  76 

$38  08 

$535  76 

$535  76 

$38  08 

$535  76 

S535  76 
$38  08 
S277  12 
$535  76 
S535  76 

$277  12 
$535  76 
$535  76 
$405  81 
$405  81 
$405  81 
$405  81 
$405  81 
$355  34 
$405  81 
$355  34 
S355  34 
$405.81 


$355  34 
$355  34 
$355  34 

$29  59 
$29  59 
$29  59 
$29  59- 
S29  59 
S1927 
S29  59 
S29  59 
S29  59 
$29  59 
S29  59 
S29  59 
$29  59 
S1927 
$1927 
$19  27 
$1927 
$1927 
$19  27 
$19  27 
$19  27 
$1927 
$29  59 
$1927 
$19  27 
$1927 
$19  27 
$29  59 
$29  59 


$281  91 

$25  66 

S25  66 

S281  91 

$281  91 

$41  23 

$41  23 

$281  91 

$25  66 

S281  91 

$25  66 

$11881 

$281  91 

$281  91 

$25  66 

$41  23 

$281  91 

$281  91 

S25  66 

$41  23 

$281  91 

$281  91 

S25  66 

$118  81 

S281  91 

$281  91 

$41  23 

$11881 

S281  91 

$281  91 

$191  91 

$191  91 

$191  91 

$191  91 

$191  91 

$157  19 

$191  91 

$157  19 

$157  19 

$191  91 


$157  19 
$157  19 
$157  19 
$41  23 
$22  60 
$22  60 
$22  60 
$22  60 
S22  60 
$13  03 
$22  60 
$22  60 
S22  60 
$22  60 
S22  60 
S22  60 
$22  60 
$13  03 
SI  3  03 
$13  03 
Si 3  03 
S1303 
$13  03 
$13  03 
$13.03 
$1303 
$22  60 
$13  03 
$13  03 
SI  3  03 
$13  03 
S22  60 
S22  60 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 

Status 

HCPCS 

Indicator 

29355 

S 

29358 

S 

29365 

S 

■  29405 

s 

29425 

s 

29435 

s 

29440 

s 

29445 

s 

29450 

s 

29505 

s 

29515 

s 

29520 

s 

29530 

s 

29540 

s 

29550 

s 

29580 

s 

29590 

s 

29700 

s 

29705 

s 

29710 

G 

29715 

s 

29720 

s 

29730 

s 

29740 

s 

29750 

s 

29799 

N 

29800 

T 

29804 

T 

•29805 

T 

•29806 

T 

■29807 

T 

29815 

D 

29819 

T 

29820 

T 

29821 

T 

29822 

T 

29823 

T 

•29824 

T 

29825 

T 

29826 

T 

29830 

T 

29834 

T 

29835 

T 

29836 

T 

29837 

T 

29838 

T 

•29840 

T 

29843 

T 

29844 

T 

29845 

T 

•  29846 

T 

29847 

T 

29848 

T 

29850 

T 

2985-' 

T 

29855 

T 

29856 

T 

29860 

T 

29861 

T 

29862 

t 

29863 

t 

29870 

t 

29871 

T 

29874 

T 

29875 

T 

29876 

T 

29877 

T 

29879 

t 

29880 

t 

29881 

T 

29882 

T 

29883 

T 

29884 

T 

29885 

T 

29886 

t 

Description 


Application  of  long  leg  cast    ... 

Apply  long  leg  cast  brace  

Application  of  long  leg  cast  .... 

Apply  stion  leg  cast  

Apply  short  leg  cast   

Apply  short  leg  cast    

Addition  of  walker  to  cast  

Apply  rigid  leg  cast     

Application  of  leg  cast  

Application   long  leg  splint  

Application  lower  leg  splint 

■Strapping  of  hip  

Strapping  of  Knee         

Strapping  of  ankle     

Strapping  of  toes  

Application  of  paste  tioot 

Application  of  foot  splint  

Removal  revision  of  cast  

Removal  revision  of  cast  

Removal  revision  o'  cast  

Removal,  revision  of  cast  

Repaii- o' Oody  cast    

Windowing  of  cast     

Wedging  of  cast         

Wedging  of  Clubfoot  cast   

Casting,  strapping  procedure  .. 

Jaw  arthroscopy  surgery    

Jaw  arthroscopy  surgery    

Shoulder  arthroscopy  dx  

Shoulder  arthroscopy  surgery 
Shouldef  arthroscopysurgery 

Shoulder  arthroscopy         

Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy  surgery 

Elbow  arthroscopy         

EltKJw  arthroscopy  surgery  

Elbow  arthroscopy  surgery  

Elbow  arthroscopy  surgery  

Elbow  arthroscopy  Surgery  

Elbow  arthroscopy  surgery  

Wnst  arthroscopy 

Wnst  arthroscopy  surge-y     

Wnst  arthroscopy  Surgery     

Wrist  arthroscopy  surgery  

Wnst  arthroscopy  surgery   

Wnst  arthroscopy  surgery    

Wnst  endoscopy  surger/    

Knee  arthroscopy  surgery   

Knee  arthroscopy  surgen^   

Tibial  arthroscopy  surgen^  

Tibia!  arthroscopy  surgery    

Hip  arthroscopy    dx  

Hip  arthroscopy  surgery    

Hip  arthroscopy  surgery  

Hip  arthroscopy  surgery  

Knee  arthroscopy  dx  

Knee  arthroscopy  drainage  .... 

Knee  arthroscopy  surgery    

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgen,   

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgeny  

Knee  arthroscopy  surgery    

Knee  arthroscopy  Surgeny   

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgery  

Knee  artnroscopy  surgery    

Knee  arthroscopy  surgery  

Knee  arthroscopy  Surgery  


ARC 


Relative 
WeiQht 


Payment 
Rate 


0059 
0059 
0059 

0058 

0059 
0058 
0059 
0059 
0059 
0059 
0059 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
'jOSe 


0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0042 
0041 
0041 
0042 
0042 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0042 
0041 
0041 
0041 
0042 
0042 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 


2  22 
2.22 
2.22 

1  28 

2  22 

1  28 

2  22 
2.22 
2.22 
222 
2  22 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 
1  28 


23.61 
23.61 
23.61 
23.61 
23.61 
2361 
23.61 
23.61 
23.61 
23.61 
23  61 
23.61 
23.61 
35.76 
23.61 
23.61 
3576 
35.76 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
2361 
23.61 
23.61 
2361 
23.61 
35.76 
23.61 
23.61 
23.61 
35.76 
35.76 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 
23.61 


CPT  codes  and  aescr'Dtions  omy  are  copyngni  American  Medical  Asso4ation,  All  Rights  Reserved  ApplicaWe  FARS^DFARS  Apply 
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S11301 

S11301 

S11301 

S65  16 

S11301 

S65  16 

S11301 

S11301 

S11301 

S11301 

S11301 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 

S65  16 


$1,201  84 
S1  201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1.820  33 
$1,201  84 
$1,201  84 
$1 ,820  33 
$1.820  33 
$1,201  84 
$1,201  84 
$1  201  84 
$1,201  84 
$1  201  84 
$1,201  84 
$1,201  84 
$1  201  84 
$1  201  84 
$1,201  84 
$1,201  84 
$1.820  33 
$1,201  84 
$1,201  84 
$1  201  84 
$1  820  33 
$1 .820  33 
$1,201  84 
$1,201  84 
$1  201  64 
$1  201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1,201  84 
$1  201  84 
$1,201  84 
$1,201  84 


National 
Unadjusted 
Copayment 


fvlinimum 
Unad|usted 
Copayment 


S29  59 

S22  60 

S29  59 

$22  60 

S2959 

S22  60 

S1927 

S1303 

S29  59 

$22  60 

SI  9  27 

SI  3  03 

S29  59 

$22  60 

S29  59 

S22  60 

S29  59 

S22  60 

S29  59 

S22  60 

S29  59 

S22  60 

S19  27 

$13  03 

S1927 

Si  3  03 

S19  27 

S1303 

S19  27 

$13  03 

S1927 

$13  03 

S1927 

$13  03 

S1927 

SI  3  03 

S1927 

$13  03 

S19  27 

S13  03 

S1927 

$13  03 

S1927 

$1303 

S1927 

$13  03 

S19  27 

$13  03 

S1927 

Si  3  03 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

$240  37 

S576  88 

$240  37 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

S240  37 

S576  88 

S240  3^ 

$576  88 

S240  37 

S804  74 

S364  07 

S576  88 

$240  37 

S576  88 

S240  37 

$804  74 

S364  07 

S804  74 

$364  07 

$575  88 

$240  37 

$576  88 

S240  37 

$576  88 

$240  37 

S576  88 

$240  37 

S576  88 

$240  37 

$576  88 

S240  37 

$576  88 

$240  37 

$576  88 

$240  37 

$576  88 

S240  37 

S576  88 

$240  37 

$576  88 

$240  37 

$804  74 

S364  07 

S576  88 

$240  37 

$576  88 

$240  37 

S576  88 

$240  37 

$804  74 

S364  07 

$804  74 

S364  07 

S576  88 

$240  37 

S576  88 

$240  37 

S576  88 

$240  37 

S576  88 

$240  37 

$576  88 

$240  37 

S576  88 

$240  37 

$576  88 

S240  37 

S576  88 

S240  37 

S576  88 

$240  37 

S576  88 

S240  37 

S576  88 

$240  37 

S576  88 

S240  37 

$576  88 

$240  37 

S576  88 

$240  37 
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CPT 
HCPCS 


Status 
Indicator 


Descnption 


A  PC 


29887 

T 

29888 

T 

29889 

T 

29891 

T 

29892 

T 

29893 

T 

29894 

T 

29895 

T 

29897 

T 

29898 

T 

•29900 

t 

•29901 

t 

•299C2 

T 

29909 

D 

•29999 

T 

30000 

T 

30020 

T 

30100 

T 

30110 

t 

30115 

t 

30117 

t 

30118 

T 

30120 

T 

30124 

T 

30125 

T 

30130 

T 

30140 

T 

30150 

T 

30160 

T 

30200 

T 

30210 

T 

30220 

T 

30300 

X 

30310 

T 

30320 

T 

30400 

T 

30410 

T 

30420 

T 

30430 

T 

30435 

T 

30450 

T 

30460 

T 

30462 

T 

30465 

7" 

30520 

T 

30540 

T 

30545 

T 

30560 

T 

30580 

T 

30600 

T 

30620 

T 

30630 

T 

30801 

T 

30802 

T 

.30901 

T 

30903 

T 

•  30905 

T 

30906 

T 

30915 

T 

30920 

T 

30930 

T 

30999 

T 

31000 

T 

31002 

T  ■ 

31020 

T 

31030 

T 

31032 

T 

31040 

T 

31050 

T 

31051 

T 

31070 

T 

31075 

T 

31080 

T 

31081 

T 

31084 

T 

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgery  

Knee  arthroscopy  Surgery  

Article  arthroscopy  surgery  

Ankle  arthroscopy  surgery 

Scope  plantar  fasciotomy  

AnKle  arthroscopy  surgery  

Ankie  arthroscopy  surgery 

Ankle  arthroscopy  surgery  

Ankle  arthroscopy  surgery    

Mcp  lOint  arthroscopy  dx  

Mcp  )0int  arthroscopy   surg       

Mcp  )Oint  arthroscopy   surg         

Arthroscopy  o'  joint  

Arthroscopy  of  joint  

Drainage  of  nose  lesKXi    

D'ainage  of  nose  lesior     .^ 

Intranasal  biopsy  ..'..... 

Removal  of  nose  poiyp(s)  

Removal  of  nose  polypis)  

Removal  of  intranasal  lesion ,; 

Removal  of  intranasal  lesion  

Revision  o*  nose       

Removal  of  nose  lesion  , 

Removal  of  nose  lesion    

Removal  of  turt:inate  bones  

Removal  of  turbinate  bones  

Partial  remova'  o'  nose      

Removal  of  nose      

Injection  treatment  of  rxDse „.. 

Nasal  sinus  therapv  

Insert  nasal  septal  outton  , 

Remove  nasa  foreign  Dody  

Remove  nasa  foreign  oody  

Remove  nasa'  foreign  txxjy  

Reconstruction  of  nose     

Reconstruction  o'  nose      

Reconstruction  of  nose     

Revision  of  nose       

Revision  of  nose       

Revision  of  nose        

Revision  of  nose       

Revision  o*  nose        

Repair  nasal  stenosis 

Repair  of  nasal  septum 

Repair  nasal  defect    

Repair  nasal  defect  

Release  of  nasai  adhesions , 

Repair  upper  jaw  fistuia    

Repair  mouth  nose  fistula  

Intranasal  reconstruction  

Repair  nasal  septum  defect  

Caufenzation   inner  nose  

Cautenzation   inner  nose  

Control  Of  nosebleed  

Control  of  nosebleed  

Control  of  nosebleed  

Repeat  control  of  nosebieec      ; „ 

Ligation   nasal  sinus  artery  

Ligation   upper  jaw  artery  

Therapy   tractjre  o'  nose  

Nasai  surgery  procedure  

Irrigation  niaxillary  sinus  

irngation   sphenoid  sinus  

Exploration   maxillany  sinus      , 

Exploration   maxillary  smus       

Explore  sihus  remove  polyps    

Exploration  behind  upper  jaw ^... 

Exploration  sphenoid  sinus  

Sphtnoid  sinus  Surgeny     

Exploration  of  frontal  sinus 

Exploration  o'  frontal  sinus 

Removal  of  frontal  smus   

Removal  of  fronta-  sinus  

Removal  of  frontal  smus  

CPT  codes  and  descnptions  only  are  cocynghi  A-nencan  Medical  Association  AH  Rights  Rese-ve<;  Applicable  fars  O^ABS  Apply 
Copynght  Amancar  IJentai  Association  An  'ignts  -ese-vec 
•  CoOe  IS  new  in  2002 


2 

Relative 
Weight 

Payment 

National 
Unadiusted 

Minimum 
Unadjustea 

Copayment 

Copayment 

0041  1 

2361 

$1^01  84 

S576  88 

$240  37 

0042 

35  76  ■ 

Si  820.33 

S804  74 

S364  07 

0042 

35  76 

Si  820.33 

$804  74 

S364  07 

0041 

23.61 

$1,201.64 

$576  88 

$240  37 

0041 

23.61  { 

$1,201.84 

$576  88 

$240  37 

0055 

1544 

S785.96 

$355  5J 

S157  19 

0041 

23  61 

Si  201.84 

$576  ef 

S24037 

0041 

23  61 

$1,201.84 

$576  88 

$240  37 

0041 

23  61 

$1,201  84 

$576  88 

S240  37 

0041 

23  61 

SI  201  84 

$576  88 

S240  37 

0053 

11  69 

$59507 

$253  49 

S11901 

0053 

11  69 

S59507 

S253  ^9 

S11901 

0053 

11  69 

$595.07 

S253  45 

S11901 

0041 

2361 

$1,201.84 

$576  88 

S240  37 

0041 

23.61 

$1,201  84 

S576  88 

$240  37 

0251 

243 

$123  70 

$27.99 

$24  74 

0251 

2  43 

SI  23  70 

$27  99 

$24  74 

0252 

595 

S302  88 

$114  24 

$60  58 

0253 

1233 

S627  65 

S284  00 

$125  53 

0253 

1233 

S627  65 

$284  00 

Si 25  53 

0253 

12,33 

S627  65 

$284  00 

Si 25  53 

0254 

17.37 

$884  20 

$272  41 

SI  76  84 

0253 

12.33 

$627  65 

$284  00 

$125  53 

0252 

595 

$302  88 

$114  24 

$60  58 

0256 

2661 

SI  354  56 

$623  05 

$270  91 

0253 

1233 

S627  65 

$284  00 

$125  53 

0254 

17  37 

S884  20 

S272  41 

S176  84 

0256 

26  61 

$1  354,56 

$623  05 

S270  91 

0256 

26  61 

Si  354.56 

$623  05 

$270  91 

0253 

1233 

S627  65 

S284  00 

$125  53 

0252 

595 

S302  88 

$11424 

S60  58 

0252 

5  95 

$302  88 

$114  24 

S60  58 

0340 

084 

$42  76 

$10  69 

$8  55 

0253 

1233 

S627  65 

$284  00 

$125  53 

0253 

1233 

S627  65 

$284  00 

$125  53 

0256 

2661 

SI  354  56 

S623  05 

$270  91 

0256 

26  61 

Si  354  56 

$623  05 

S270  91 

0256 

26  61 

SI  354  56 

$623  05 

S270  91 

0254 

17  37 

$884  20 

S272  41 

S176  84 

0256 

26  61 

S1.354  56 

$623  05 

$270  91 

0256 

2661 

51,354.56 

$623  05 

S270  91 

0256 

26  61 

$1.354  56 

$623  05 

$270  91 

0256 

26  61 

$1.354  56 

$623  05 

S270  91 

0256 

26  61 

$1.354  56 

$623  05 

S270  91 

0256 

26  61 

$1,354.56 

$623  05 

S270  91 

0256 

26  61 

$1.354  56 

$623  05 

$270  91 

0256 

2661 

SV354  56 

S623  05 

S270  91 

0251 

2  43 

5^23  70 

S27  99 

S24-4 

0256 

26  61 

S-  354  56 

S623  05 

S27C  91 

0256 

26  61 

S-  354  56 

S623  05 

S270  91 

0256 

2661 

S*  354  66 

S623  05 

S270  91 

0254 

17  37 

S884  2C 

S2-2  4- 

$176  84 

0252 

5  95 

S302  88 

S1 14  24 

$60  58 

0253 

12.33 

S€2'  65 

S284  00 

$125  53 

0250 

210 

$106  90 

$37  42 

S21  38 

0250 

210 

S106  90 

$37  42 

S21  38 

0250 

210 

$106  90 

$37  42 

$2"  38 

0250 

210 

S106  90 

$37  42 

S21  38 

0091 

20  34 

$1,035  39 

$348  23 

$207  08 

0092 

1991 

SI  01350 

S503  71 

S202  70 

0253 

12,33 

S627  65 

$284  00 

$125  53 

0251 

2  43 

S12370 

S27  99 

S24  74 

0251 

243 

$123  70 

$27  99 

$24  74 

0252 

595 

S302  88 

S11424 

$60  58 

0254 

1737 

$884  20 

S272  41 

$176  84 

0256 

26  61 

$1  354  56 

$623  05 

$270  91 

0256 

26  61 

$1  354.56 

$623  05 

$270  91 

0254 

17  37 

S884.20 

$272  41 

$176  84 

0256 

26  61 

SI  354  56 

$623  05 

S270  91 

0256 

26  61 

Si  354  56 

$623  05 

$270  91 

0254 

17  37 

S884  20 

$272  41 

$176  84 

0256 

26  61 

Si  354  56 

$623  05 

S270  91 

0256 

2661 

Si  354  56 

S623  05 

S270  91 

0256 

26  61 

SI  354  56 

$623  05 

S270  91 

0256 

26  61 

Si  354  56 

$623  05 

S270  91 
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CPT' 

Status 

HCPCS 

Indicator 

31085 

T 

31086 

t 

31087 

T 

31090 

T 

31200 

t 

31201 

t 

31205 

t 

31225 

c 

31230 

c 

31231 

T 

31233 

T 

31235 

T 

31237 

T 

31238 

T 

31239 

T 

31240 

T 

31254 

T 

31255 

T 

31256 

T 

31267 

T 

31276 

T 

31287 

T 

31288 

T 

31290 

C 

31291 

C 

31292 

c 

31293 

c 

31294 

c 

31299 

T 

31300 

T 

31320 

T 

31360 

c 

31365 

c 

31367 

c 

31368 

c 

31370 

c 

31375 

c 

31380 

c 

31382 

c 

31390 

c 

31395 

c 

31400 

T 

31420 

T 

31500 

s 

31502 

T 

31505 

T 

31510 

T 

31511 

T 

31512 

T 

31513 

T 

31515 

T 

31520 

T 

31525 

T 

31526 

T 

31527 

T 

31528 

T 

31529 

T 

31530 

T 

31531 

T 

31535 

T 

31536 

T 

31540 

T 

31541 

T 

31560 

T 

31561 

T 

31570 

T 

31571 

T 

31575 

T 

31576 

T 

31577 

T 

31578 

T 

31579 

T 

31580 

T 

31582 

C 

31564 

C 

Descnption 


Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus 

ExDioratiop  of  sinuses  

Removal  of  ethmoid  sinus 

Removal  of  ethmoid  sinus 

Removal  of  ethmoid  sinus 

Removal  of  upper  law  

Removal  of  upper  jaw  

Nasal  endoscopy   dx  

tMasai,  smus  endoscopy,  dx  .... 
Nasal  sinus  endoscopy,  dx  .... 
Nasal  sirius  endoscopy  surg  . 
Nasal  smus  endoscopy,  surg  . 
Nasal  sinus  endoscopy,  surg  . 
Nasal  sinus  endoscopy,  surg  . 

Revision  of  ethmoid  sinus  

Removal  of  ethmoid  sinus 

Exploration  maxillary  sinus 

Endoscopy   maxillary  sinus  .... 

Sinus  endoscopy  Surgical  

Nasal  sinus  endoscopy,  surg  . 
Nasal  Sinus  endoscopy,  surg  . 
Nasal  Sinus  endoscopy,  surg  . 
Nasal  Sinus  endoscopy,  surg  . 
Nasal  Sinus  endoscopy,  surg  . 
Nasal  Sinus  endoscopy,  surg  . 
Nasal. sinus  endoscopy,  surg'. 

Sinus  Surgery  procedure  

Removal  of  larynx  lesion  

Diagnostic  incision  larynx 

Removal  of  larynx     

Removal  of  lanynx      

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx   

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx     

Removal  of  larynx  &  pharynx  . 
Reconstruct  larynx  &  pharynx 

Revision  of  larynx       

Removal  o*  epiglottis  

insert  eme'gency  airway  

Change  of  windpipe  airway  .... 

Diagnostic  laryngoscopy     

Lanypgoscopy  with  biopsy  

Remove  fore'gn  body,  larynx  . 

Removal  of  lan/nx  lesion  

Iniection  into  vocal  cord  

Lan/ngoscopy  for  aspiration  ... 

Diagnostic  laryngoscopy   

Diagnostic  laryngoscopy   

Diagnostic  lan/ngoscopy    

Lan/ngoscopy  for  treatment  ... 
Lan/ngoscopy  and  dilatation  .. 
Lanyngoscopv  and  dilatation  .. 

Operative  laryngoscopy       

Operative  lanyngoscopy 

Operative  lanyngoscopy 

Operative  lanyngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 
Lanyngoscopy  with  ;n|ection  ... 
La-yngoscopy  with  injection  ... 

Diagnostic  lany-ngoscopy     

Lan/ngoscopy  with  biopsy    

Remove  foreign  body  larynx  . 
Removal  of  larynx  lesiOn       .... 

Diagnostic  laryngoscopy       

Revision  ot  larynx         

Revision  of  larynx        

Treat  larynx  fracture    


APC 


Relative 
Weight 


D_,,„^ ,  National 

rTs  Unadiusted 

Copayment 


Minimum 
Unadjusted 
Copayment 


0256 
0256 
0256 
0256 
0256 
0256 
0256 


0071 
0072 
0074 
0075 
0074 
0075 
0074 
0075 
0075 
0075 
0075 
0075 
0075 
0075 


0252 
0256 

0256 


0256 
0256 
0094 
0121 
0072 
0074 
0072 
0074 
0073 
0074 
0072 
0074 
0075 
0075 
0074 
0074 
0075 
0075 
0075 
0075 
0075 
0075 
0075 
0075 
0074 
0075 
0071 
0075 
0073 
0075 
0073 
0256 


26  61 
26  61 
26  61 
26  61 
26  61 
26  61 
26  61 


1.03 
1.21 

11.32 
17.42 
11  32 
1742 
11.32 
17.42 
17  42 
17.42 
17  42 
17  42 
17.42 
17.42 


5.95 

2661 

26  61 


CPT  codes  ana  oescnct'ons  oniy  are  -ocvgr-  A'^e'T^n  Medical  Assodatran  All  Rights  Reserved  Applicable  FARSIDFARS  Apply 
CooyngM  Amercaf  Dentat  Association  A    -ig^ts  -eserved 
'  Code  s  ^e*  m  ?002 


26.61 

26  61 

608 

2.54 

1.21 

11.32 

1.21 

11.32 

3.29 

11  32 

1-21 

11,32 

17,42 

17  42 

11.32 

11.32 

17.42 

17.42 

17  42 

17  42 

17  42 

17  42 

17  42 

17  42 

11,32 

17.42 

1.03 

17.42 

3.29 

17.42 

3.29 

26.61 


SI  354,56 
Si  354  56 
SI  354  56 
SI  354  56 
SI  354  56 
Si, 354  56 
51,354  56 


S52  43 
S61  59 
S57623 
S886  75 
$576,23 
S88675 
S57623 
$886  75 
S886  75 
S886  75 
S886  75 
$886  75 
$886.75 
$886.75 


$302  38 
$1 ,354  56 

SI  354  56 


$1.354  56 

51,354  56 
S309  50 
$129  30 

S61  59 
S576  23 

S61  59 
$57623 
$167  47 
$576  23 

$61  59 
$576  23 
$886  75 
$886  75 
$576,23 
$57623 
$886  75 
$88675 
$886  75 
$886  75 
$886  75 
$886  75 
$886  75 
$886  75 
$576  23 
$88675 

S52  43 
$886  75 
$167  47 
$886  75 
$167  47 
$1,354.56 


S623  05 

S270  91 

S623  05 

S270  91 

S623  05 

S270  91 

S623  05 

S270  91 

S623  05 

S270  91 

S623  05 

S27091 

S623  05 

S270  91 

Si  4  22 

S10  49 

S33  87 

SI 2  32 

S293  88 

31 15  25 

S443  38 

SI  77  35 

S293  88 

S11525 

S443  38 

Si 77  35 

S293  88 

S11525 

S443  38 

Si  77  35 

S443  38 

S177  35 

S443  38 

Si "7  35 

S443  38 

Si  77  35 

S443  38 

Si 77  35 

S443  38 

S177  35 

S443  38 

SI  77  35 

S11424 

S60  58 

S623  05 

S270  91 

S623  05 

S270  91 

$623  05 

S623  05 
Si 05  29 

S52  53 

S33  87 
S293  88 

S33  87 
S293  88 

S73  69 
S293  88 

S33  87 
S293  88 
S443  38 
S443  38 
S293  88 
S293  88 
S443  38 
S443  38 
S443  38 
S443  38 
S443  38 
S443  38 
S443  38 
S443  38 
S293  88 
S443  38 

$14  22 
$443  38 

$73  69 
$443  38 

S73  69 
$623.05 


$270  91 

S270  91 

S61  90 

S25  86 

SI 2  32 

S11525 

S12  32 

S11525 

S33  49 

S11525 

S12  32 

S11525 

Si  77  35 

SI  77  35 

S11525 

S11525 

SI  77  35 

SI  77  35 

SI  77  35 

S177  35 

SI  77  35 

SI  77  35 

S177  35 

SI 77  35 

S11525 

Si  77  35 

$1049 

SI  77  35 

S33  49 

SI  77  35 

S33  49 

$270.91 
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CPT/ 

Status 

HCPCS 

Indicator 

31585 

t 

31586 

T 

31587 

C 

31588 

T 

31590 

T 

31595 

T 

31599 

T 

31600 

T 

31601 

T 

31603 

T 

31605 

T 

31610 

T 

31611 

T 

31612 

T 

31613 

T 

31614 

T 

31615 

T 

31622 

T 

31623 

T 

31624 

T 

31625 

T 

31628 

T 

31629 

T 

31630 

T 

31631 

T 

31635 

T 

31640 

T 

31641 

T 

31643 

T 

31645 

T 

31646 

T 

31656 

T 

31700 

T 

31708 

N 

31710 

N 

31715 

N 

31717 

T 

31720 

T 

31725 

C 

31730 

T 

31750 

T 

31755 

T 

31760 

C 

31766 

C 

31770 

c 

31775 

C 

31780 

C 

31781 

C 

31785 

c 

31786 

c 

31800 

c 

31805 

c 

31820 

T 

31825 

T 

31830 

T 

31899 

T 

32000 

T 

32002 

T 

32005 

T 

32020 

T 

32035 

c 

32036 

c 

32095 

c 

32100 

c 

32110 

c 

32120 

c 

32124 

c 

32140 

c 

32141 

c 

32150 

c 

32151 

c 

32160 

c 

32200 

c 

32201 

c 

32215 

c 

Descnption 


APC 


Relative 
Weight 


Treat  larynx  fracture  

Treat  larynx  fracture  

ReviSKjn  of  larynx  

Revision  of  larynx  

Reinnervate  larynx  

Larynx  nenye  surgery  

Larynx  surgery  procedure  

incision  of  windpipe  

Incision  o'  windpipe  

Incision  of  windpipe  

Incision  of  windpipe    

Incision  of  windpipe  , 

Surgery  speech  prosthesis  ...i.., 

Puncture,  clear  wmapipe    

Repair  windpipe  opening  

Pepai'  Aindpipe  opening  

Visualization  of  wmopipe  

Dx  bronchoscope  wash  , 

Dx  bronchoscope  brush  , 

Dx  bronchoscope  lavage    

Bronchoscopy  with  OiOOSy  , 

Bronchoscopy  with  biopsy  , 

Broncnoscooy  with  biopsy  , 

Bronchoscopy  with  repa'r  

Bronchoscopy  with  dnation 

Remove  foreign  body   airway 
Bronchoscopy  &  remove  lesion 
Bronchoscopy  t'ea:  blockage 
Diag  b'onchoscope  catheter 
Bronchoscopy  ciea'  arAays    , 
B'onchoscopy  'eciea'  airway  , 

Bronchoscopy    mi  »or  x.-ay  

Insertion  of  airway  catheter 

Instill  airway  con'rasi  dye  

Insertion  o*  airway  catheter 

Iniection  for  bronchus  x-ray 

Bronchial  brush  biopsy  

Clearance  of  airways 

Clearance  of  airways 

Intro  windpipe  wire  tube    ...!.... 

Repair  of  windpipe  

Repair  of  wmapipe      

Repair  of  windpipe  

Reconstruction  of  windpipe  

Repair  graft  ot  bronchus     

Reconstruct  bronchus         

Reconstruct  windpipe         

Reconstruct  windpipe         

Remove  windpipe  lesior    

Remove  windpipe  lesion  

Repair  of  windpipe  m/ury  

Repair  ol  windpipe  miua    

Closure  o'  windpipe  lesion  

Repair  of  windpipe  defect  

Revise  wmopipe  scar      

Airways  surgical  procedure  

Drainage  o'  chest  

Treatment  of  collapsed  lung  ,... 

T'eat  iung  lining  chemically 

Insertion  of  chest  tube , 

Exploration  of  chest  ,...-. 

Exploration  of  chest         

Biopsy  through  chest  wall  

Exploration  biopsy  of  chest  

Expipre'repair  chest  

Re-expioration  of  cnes* 
Explore  chest  free  adhesions 

Removal  of  lung  lesioms:   

Remove  treat  lung  lesions , 

Removal  of  lung  lesion(si   , 

Remove  lung  foreign  body  , 

Open  chest  hear!  massage , 

Drain  open   lung  lesion    , 

Dram  percut  lung  lesion  

Treat  chest  lining     


0253 
0256 


0256 
0256 
0256 
0254 
0254 
0254 
0252 
0253 
0254 
0254 
0254 
0254 
0256 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0072 


0073 
0072 


0073 
0256 

0256 


0253 

0254 
0254 
0076 
0070 
0070 
0070 
0070 


12.33 
26.61 


26.61  ! 

26,61 

2661 

1737 

1737 

1737 

5  95 

12  33 

17,37 

17  37 

17  37 

17  37 

2661 

756 

756 

756 

7,56 

756 

756 

756 

756 

756 

756 

756 

756 

756 

756 

756 

7.56 

1.21 


3.29 
1.21 


12.33 

17  37 
17  37 
7  56 
458 
458 
458 
4.58 


3.29 
26.61 

26  61 


Payment 
Aate 


$627  65 

$1  354  56 

$1  354  56 
$1.354  56 
$1.354  56 
$884  20 
S884  20 
S884  20 
$302  88 
$627  65 
$884  20 
S884  20 
$884.20 
S884  20 
$1,354,56 
$384  83 
$384  83 
$384  83 
$384  83 
$384  83 
S384  83 
$384  83 
$384  83 
$384  83 
$384  83 
$384  83 
S384  83 
S384  B3 
S364  83 
S3&4  83 
S3&4  63 
S6-  59 


$167  47 
S61  59 

$167  47 
$1.354  56 

S'  354  56 


$627  65 

$884  20 
S884  20 
S384S3 
S233  M 
S233  14 
S233  '4 
$233  14 


National  Minimum 

Unadjusted      Unad|usied 
Copayment      Copayment 


$284  00 
$623  05 

$623  05 
$623  05 
$623  05 
$272  41 
S272  41 
S272  41 
S114  24 
$284  00 
$272  41 
S27241 
$272  41 
$272  41 
$62305 
$188.57 
S18857 
$18857 
$188  57 
$188  57 
$18857 
$18857 
$18857 
S18857 
$188.57 
$188.57 
$188  57 
$188  57 
$188.57 
SI 88  57 
$188.57 
$33.87 


$7369 
$33.87 

S73  69 
$623  05 
S623  05 


$284  00 

$272  41 

$272  41 

$18857 

$79  60 

$79  60 

$79  60 

$79.60 


SI 25  53 
$270  91 

$270  91 

$270  91 

$270  91 

$176  84 

$176  84 

Si  76  84 

S60  58 

S125  53 

Si 76  84 

SI  76  84 

$176  84 

$176,84 

$270  91 

$76  97 

$7697 

$76.97 

$76  97 

$76  97 

$7697 

$7697 

$7697 

$7697 

$7697 

$76.97 

$76  97 

$7697 

$7697 

$7697 

$76  97 

$1232 


$33  49 
$12  32 


$3349 
$27091 
S270  91 


$125  53 

Si 76  84 
S--6&4 
$76  97 
$46  63 
$46  63 
$46  63 
$46  63 


OPT  cooes  ana  3escrip;io"s  only  are  copyight  A'nerK;a^  Weoica  Associa'.ur  ai  Rignts  r^esevec   Apouca:-*  ' 
Copyngh!  American  Dentai  AssoCla^or^  Aii  'ignts  'esevec 
■  Code  is  new  m  2002 


ARS  ""^AC 


Apr-v 


I 
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CPT'     ■     Status 
HCPCS       Indicator 


Descnption 


APC 


Relative 
Weight 


Payrrren! 
Rate 


National 

Unadiusted 
Copayment 


Minimum 
Unadiusted 
Copayment 


32220 

C 

32225 

c 

32310 

c 

32320 

c 

32400 

T 

32402 

c 

32405 

T 

32420 

T 

32440 

C 

32442 

c 

32445 

0 

32480 

r- 

32482 

Q_ 

32484 

c 

32486 

r 

32488 

C 

3249- 

r 

32500 

c 

32501 

c 

32520 

c 

32522 

c 

32525 

c 

32540 

c 

32601 

T 

32602 

T 

32603 

T 

32604 

T 

32605 

T 

32606 

T 

32650 

C 

32651 

c 

32652 

c 

32653 

c 

32654 

0 

32655 

c 

32656 

c 

32657 

c 

32658 

0 

32659 

c 

32660 

c 

32661 

c 

32662 

c 

32663 

c 

32664 

c 

32665 

c 

32800 

c 

32810 

c 

32815 

c 

32820 

c 

32850 

c 

32851 

c 

32852 

c 

32853 

r 

32854 

r; 

32900 

c 

32905 

f 

32906 

c 

32940 

c 

32960 

T 

32997 

c 

32999 

T 

33010 

T 

33011 

T 

330' 5 

c 

33020 

c 

33025 

c 

33030 

c 

3303- 

c 

33050 

c 

33120 

c 

33130 

c 

33140 

c 

33141 

c 

33200 

c 

33201 

c 

Release  of  lung  

Partial  release  of  lung  

Removal  of  ctiest  lining 

Free  remove  chest  lining   

Needle  b'opsy  chest  lining  

Open  biopsy  chest  lining     

Biopsy   lung  or  mediastinum  „ 

Puncture  clear  lung  

Removal  of  lung  

Sleeve  pneumonectomy 

Removal  of  lung  

Partial  removal  of  lung  

B^ioDeclomy  

Segmentectomy   

Sleeve  lobectomy  

Completion  pneumonectomy  .. 

Lung  volume  reduction  

Partial  removal  ot  lung  

Repair  bronchus  add-on  

Remove  lung  &  revise  chest  .. 
Remove  lung  &  -evise  chest  .. 
Remove  'ung  &  revise  chest  .. 

Removal  of  lung  lesion 

Thoracoscopy  diagnostic 

Thoracoscopy  diagnostic    

Thoracoscopy  diagnostic 

Thoracoscopy  diagnostic  

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy  surgical  

Thoracoscopy   surgical  

Thoracoscopy   surgical  

Thoracoscopy   surgical  

Thoracoscopy  surgical  

Thoracoscopy,  surgical  

Thoracoscopy   surgical  

Thoracoscopy  surgical  

Thoracoscopy  surgical  

Thoracoscopy  surgical  

Thoracoscopy   surgical  

Thoracoscopy  surgical  

Thoracoscopy  surgical  

Thoracoscopy  surgical  

Thoracoscopy  surgical  

Thoracoscopy,  surgical  

Repair  lung  hernia 

Close  chesi  after  drainage     ... 

Close  bronchial  fistula 

Reconstruct  injured  chest  

Donor  poeumonectomy     

Lung  transplant  single       

Lung  transplant  with  bypass  .. 
Lung  transplant  double 
Lung  transplant  with  bypass  .. 

Removal  of  nb(s)    

Revise  &  repair  chest  wall  

Revise  &  repair  chest  wall  

ReviSion  of  lung       

Therapeutic  pneumoftiofax  .... 

Total  lung  lavage         

Chest  Surgery  procedure 

Drainage  of  heart  sac  

Repeat  drainage  of  heart  sac 

Incision  of  hear!  sac     

Incision  of  heart  sac    

Incision  of  heart  sac      

Partial  removal  of  heart  sac  ... 
Partial  removal  of  heart  sac  ... 
Removal  of  heart  sac  lesion  .. 

Removal  of  T^^i(\  lesion      

Removal  of  heart  lesion  , 

Heart  revasculanze  (tmr) , 

Heart  tmr  y*  other  procedure  ., 
Insertion  of  heart  pacemaker  , 
Insertion  of  tieart  pacemaker 


0005 


4.03 


$20514 


$90.26 


$41  03 


0685 
0070 


9.16 
4.56 


S466  28  S205  16  S93  26 

$233.14  $79.60  S46  63 


0069 
0069 
0069 
0069 
0069 
0069 


23  57 

23  57 
23  57 
23  57 

23  57 
23  57 


$1.199  81 
Si  199  81 
Si  19981 
51,19981 
51,199  81 
Si. 199.81 


0070 


4.58 


0070 
0070 
0070 


458 
4.58 
4.58 


$233.14 

S233  14 
$233  14 
$233.14 


$79.60 


579  60 
$79  6C 
$79.60 


$239  96 

5239  96 
S239  96 
5239  96 
5239  96 
5239  96 


$46  63 

S46  63 
S46  63 
$46  63 


CPT  codes  and  dtscnptions  only  are  copyngnt  American  Medical  Associ»tiori  All  Rights  Resen^d  Applicable  FARS/DFABS  As 
Cooynght  Amencan  Dental  Association  All  nghts  reserved 
"Code  -s  nei»  in  ?002 
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Addendum  B.- 

-Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 

CPT/ 
HCPCS 

Status 
Indicator 

Descnption 

.p^                Relat^•6 
^  ^               Weight 

Pavrrien' 
f^ate 

Matioria: 
Jnadiustec 
Copaymen' 

Minimu"" 
Jnaaiustec 
Copaymen; 

33206     T 

Insertion  of  heart  pacemaker        

0089              149  52 

0089               1 49  52 

0089  ' 49  52 
0106                3664 
0^06                 3664 
{JOyc>               1 1 7  54 

0090  "754 
0089               1 49  52 
Q106                 3664 
Ct06                 3664 
0106                3664 
0106                 36  64 
0026                 '262 
0026                 1262 
0106                   14  76 

0105  14  76 

0106  Id  7f 

f 

$7  611  17 

$-6--  •- 

$-•6''  •- 

$1  865  '2 

$1  865  '2 

55  983  26 

S5  983  26 

$7611  17 

$■  865  12 

S-  865-2 

$1  865  '2 

$1  865  12 

S642  41 

$642  4- 

S751  34 

$7^1  34 

$751  34 

$2,246  59 

$2  246  59 

S2  246  59 

$503  07 

$503  0^ 

$2-33  88 

$2  133  88 

$2.246  59 

$503  07 

$sn,3  0^ 

$503  C7 
$503  07 
$277  92 
$27-92 
$368  -6 
i-VW  '6 
$368  16 

$1  522  23 
$■  522  23 
J-  522  23 

$3^3  02 

$373  02 

S-  -96  65 

S-  '96  55 

J-  522  23 

$373  02 

$373  02 

$373  C2 

$373  02 

$128  48 

33207     T 

Insertion  of  heart  pacemaker     

33208     T 

Insertion  of  heart  pacemake'      

33210  1  T 

Insertion  of  heart  electrode        

3321 1  1  T 

33212  T 

Insertion  of  heart  electrode        „ 

Insertion  of  pulse  generator        

33215     T 

Insertion  of  pulse  generator        

33214     T 

Upgrade  of  pacemaker  system  

33216     T 

Revise  ettrd  pacing-defib           

33217     T 

Revise  eltrd  paang-det* 

33218     T 
33220     T 

Revise  ettrd  paang-defib   

Revise  eKrd  pacmg-defib 

33222     T 

Revise  pocket  pacemaker 

33223     T 

Revise  pocket,  pacmg-defib       

$i?8  48 

$150  27 
$150  27 

33233     T 

Removal  of  pacemaker  system 

33234     T 

Removal  of  pacemaker  system  

33235     T 

Removal  pacemaker  electrode  

StV  57 

33236     C 

Remove  etectrode/tfwracotomy  

Remove  e)ectrode/ttx>racotomy  

Remove  etectrodertfxjracotomy  

Insert  putee  generator                 

.. 

33237     C 

$'93-603 
$751  34 

S-'S'  34 
$29  -91.41 

33238     C 

379  4€ 
14.76 

$4  224  27 
$368  16 

$368  16 

33240     T 

0107 
0106 

$3  863  21 
S  -  5C  27 

33241      T 

Remove  pulse  generator  

33243     C 

RertKive  altrdAfKjracolomy 

Remove  ettrd  transven     

33244     T 

0106 

14.78 

$-  5r  27 

33245     C 

Insert  eptc  ettrd  pace-defib 

33246     C 

Insert  eptc  ettrd/generator  „ 

33249     T 

Ettrd/msert  pace-defib       

0108               5^3  46 

$5  838  28 

33250     C 

Ablate  heart  dysrhythm  focus  

Ablate  heart  dysrtiythm  focus    

33251     C 

33253     C 

Reconstruct  atna                       _ >„ 

Ablate  heart  dysrhythm  tocus 

33261     C 

33282     S 

Implant  pat-acttve  nt  record        

0710 
0109 

6i7 

$40066 

$319  17 

$130  86 

$8C  OC 

33284     T 

Remove  pat-actrve  ht  record      

S6''  8'- 

33300     C 

Repair  of  heart  wound      

33305     C 

Repair  of  heart  wound      _... 

Expkxalory  heart  surgery  

Expioratorv  heart  surgery  

33310     C 

33315     C 

33320     C 

Repair  major  bkxiO  vesse<(s)  

33321      C 

Repair  major  vessel            

" " 

33322     C 

Repair  maior  Wood  vessel(s)  '. 

33330     C 

Insert  maior  vessel  graft     

33332     C 

Insert  rrvaior  vessel  graft   

33335     C 

Insert  major  vessel  graft     

Repair  of  aortic  va've         

33400     C 

33401     C 

Vaivuk)ptast>  open           

33403     C 

Varvuloplasty   w  cp  bypass 

Prepare  heart-aorta  coriouil        

33404     C 

33405     C 

Replacement  of  aortic  va've       

33406     C 

Replacement  of  aortic  ^alve       

33410     C 

Replacement  ot  aort.ic  valve        ^. 

33411     C 

Replacement  of  aortic  va've      

33412     C 

Replacement  of  aortic  ^aive        

33413     C 

Replacement  ot  aortic  .a've        

33414     C 

Repair  of  aortic  valve                 

33415     C 

Revision  subvaivuiar  tissue      _ 

Revise  ventncie  muscle              

33416     C 

33417     C 

Repair  of  aortic  valve         

33420     C 

Revision  of  mitrai  vatve 

33422     C 

Revision  ot  mitra;  valve      

33425     C 

Repair  of  mitral  valve          

33426     C 

Repair  of  mrtral  va've         

- 

— " 

33427     C 

Repair  ot  mrirai  va've          

33430     C 

Replacement  of  mrtrai  va've        

33460     C 

Revision  of  tricuspid  valve         „ 

valvutopiasty  tncuspid      

33463     C 

33464 

C 
C 
C 
C 
C 

c 
c 
c 

C 

c 

Vatvuioplasty  tncuspo     

•• - 

,33465 

Replace  tncuspid  valve    

33468 

Revision  of  tricuspid  va've 

Revision  of  puimonan,  valve       

- 

33470 

33471 

Valvotomv  pulmonar\  va've       

33472 

Revision  of  puinxxiai>  va've      

33474 

Revision!  of  pulmonary  va've       

33475 

Replacement   puimonan^  va've  ; 

Revision  of  heart  chamber        

■* 

33476 

33478 

Revision  o'  heart  chamber  

^ttons  oniv  Are  coci'^f^'  A-^enca^  Meotca  Associati^'    A!  ^-<3^»r-  ^5#'.ec   Aacw^ 
enlai  Association   An  ngnts  reserveo 

ar*  f  ARSDFARS  App(y 

CPT  cooes  ano  aesco 
Cooyngh!  ArTenca^  0 
■  Code  IS  lew  r  2002 

I 


59968  Federal  Register 'Vol,  66.  Nn    211  'Friday,  Xovember  30.  2001 /Rules  and  Regulations 
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CPri      1     Status 

hC^CS       Indicator 

Descnption 

Rpiativp            Pajmonf            National            Minimum 

^PC               "v^tghf               R^a'e  '         Unad^ustea       Unadiusted 

33496 

C 

Repair,  prosth  valve  dot  

33500    C 

Repair  heart  vessel  fistula 

33501     C 

Repair  heart  vessel  fistula :. 

33502     C 

Coronary  artery  correction   

^ 

33503     C 

Coronary  artery  graft    

33504     C 

Coronary  artery  graft  

33505     C 

Repair  artery  w^unnel  

33506    C 

Repair  artery  translocation  

33510    C 

CABG.  vein,  single  

< 

33511     C 

CABG,  vein   two    

33512     C 

CABG.  vein  tfiree  

33513    C 

CABG  vein  four  

33514 

C 

c 
c 
c 

CABG  vein  five 

33516 

Catjg.  vein  six  or  more 

33517 

CABG,  artery-vein,  single 

33518 

CABG,  artery-vein,  f*io  

33519    C 

CABG,  artery-vein,  three   

33521     C 

CABG,  artery-vein,  four 

33522 

oooooooooooooooooooooooooooonoooooooooooooooooooooooooooo 

CABG.  artery-vein  five  

33523 

Cat>g  art-vein  six  or  nr>ore    

33530 

Coronary  artery  bypass/reop 

33533 

CABG  artenal  single  

~ 

33534 

CABG  artenal.  two      

33535 

CABG   artenal  three    

33536 

Cabg  artenal  four  or  more 

33542 

Removal  of  heart  lesion      

33545 

Repair  of  heart  damage       

33572 

Open  coronary  endarterectomy  



33600 

Closure  of  valve  

33602 

Closure  of  valve  

33606 

Anastomosis  artery-aorta    

33608 

Repair  anomaly  w/conduil   

33610 

Repair  by  enlargement 

33611 

Repair  double  venincle 

33612 

Repair  double  ventricle  

33615 

Repair  modified  fontan  

33617 

Repair  single  ventricle  

33619 

Repair  Single  ventncle  

33641 

Repair  rieart  septum  defect 

■% 

33645 

Revision  of  heart  veins    

— 

33647 

Repair  heart  septum  defects 

33660 

Repair  of  heart  defects       

33665 

Repair  of  heart  defects     

33670 

Repair  of  heart  chambers     

33681 

Repair  heart  septum  defect 

33684 

Repair  heart  septum  defect 

33688 

Repair  heart  septum  defect 

33690 

Reinforce  pulmonary  artery  

33692 

Repair  of  heart  defects 

33694 

Repair  of  heart  defects 

' 

33697 

Repair  of  heart  defects 

33702 

Repair  of  heart  defects 

33710 

Repair  of  heart  defects 

33720 

Repair  of  heart  defect  

33722 

Repair  of  heart  defect  

33730 

Repair  heart-vein  defect(s) 

. 

33732 

Repair  heart-vein  defect 

33735 

Revision  of  heart  chamber  

33736 

Revision  of  heart  chamber  

33737 

Revision  of  heart  chamber  

.  33750 

Major  vessel  shunt       

•*.-•"- 

33755 

Major  vessel  shunt        

33762 

^Major  vessel  shunt    

• 

33764 

Major  vessel  shunt  &  graft  

33766 

Major  vessel  shunt ; 

Major  vessel  shunt  

33767 



33770 

Repair  great  vessels  defect  

33771 

Repair  great  vessels  defect  

33774 

Repair  great  vessels  defect  

33775 

Repair  great  vessels  defect  

33776 

Repair  great  vessels  defect  

33777 

Repair  great  vessels  defect 

33778 

Repair  great  vessels  defect  

33779 

Repair  great  vessels  defect  

33780 

Repair  great  vessels  defect    

CPT  codes  and  descriptions  only  a'e  copyright  Amencan  Medical  Assod  tioo  All  Rights  Reserved  Appdcabte  FARS/DFARS  Apply 
Copyright  Amencan  Demai  Association  All  rights  reserved 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CRT 
HCPCS 


Status 
Indicator 


Description 


33781  i  C 


33786 

C 

33788 

C 

33800 

C 

33802 

C 

33803 

C 

33813 

c 

33814 

c 

33820 

c 

33822 

c 

33824 

c 

33840 

c 

33845 

c 

33851 

c 

33852 

c 

33853 

c 

33860 

c 

33861 

c 

33863 

c 

33870 

0 

33875 

c 

33877 

c 

33910 

c 

33915 

c 

33916 

c 

33917 

c 

33918 

c 

33919 

c 

33920 

c 

33922 

c 

33924 

0 

33930 

0 

33935 

c 

33940 

c 

33945 

c 

33960 

c 

33961 

c 

•33967 

c 

33968 

c 

33970 

c 

33971 

c 

33973 

c 

33974 

c 

33975 

0 

33976 

c 

33977 

c 

33978 

c 

•33979 

c 

•33980 

c 

33999 

t 

34001 

c 

34051 

0 

34101 

T 

34111 

T 

34151 

c 

34201 

t 

34203 

T 

34401 

c 

34421 

T 

34-!51 

c 

34471 

t 

34490 

t 

34501 

t 

34502 

c 

34510 

t 

34520 

T 

34530 

t 

34800 

0 

34802 

c 

34804 

c 

34808 

c 

348^2 

u 

346-3 

c 

34820 

c 

34825 

c 

4- 


Repair  great  vessels  defect 

Repair  artenal  tnjnk    

Revision  of  pulmonary  artery 

Aortic  suspension  

Repair  vessel  defect 

Repair  vessel  defect 

Recair  septal  defect  

Repair  septa!  defect      

Revise  major  vessel      

Revise  major  vessel  

Revise  major  vessel      

Remove  aorta  constriction    ... 

Rer^ove  aorta  constnction  .... 

Renx)ve  aorta  constnction  .... 

Repair  septal  defect    

Repair  septal  defect  

Ascending  aortic  graft  

Ascending  aortic  graft    

Ascending  aortic  graft  

Transverse  aortic  arch  graft  .. 

Thoracic  aortic  graft    

ThoracoatxJominal  graft  

Remove  lung  artery  emboli  ... 

Remove  lung  artery  emboli  ... 

Surgery  of  great  vessel  

Repair  pulrrronary  artery 

Repair  pulmonary  atresia  

Repair  pulmonary  atresia  

Repair  pulmonary  atresia  ..v-. 

Transect  pulnx)nary  artery    ... 

Remove  pulmonary  shunt  

Removal  of  donor  heart/lung 

Transplantation  heartlung     . 

Removal  of  donor  heart  

Transplantation  of  heart  

I  External  circulation  assist 

I  External  circulation  assist 

;  Insert  la  percut  device  

I  Remove  aortic  assist  device  . 
I  Aortic  circulation  assist 

Aortic  circulation  assist 

insert  balloon  device  

Remove  intra-aortic  t)alloon    . 

Implant  ventncular  device  

:  Implant  ventncular  device  .. 
'  Remove  ventncular  device 

Remove  ventncular  device 

Insert  intracorporeal  device    . 

Remove  intracorporeal  device 

Cardiac  surgery  procedure  ... 

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  artery  clot    

Removal  of  arm  artery  dot 

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  leg  artery  dot 

Removal  of  vein  clot    

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  clot 

Repair  valve,  femoral  vein  

Reconstruct  vena  cava 

Transposition  of  vein  vatve  .  .. 

Cross-over  vein  graft    

Leg  vein  fusion  

Endovasc  atxio  repair  w/tube 

Endovasc  atxjo  repr  w  device 

Endovasc  atxlo  repr  w  device 

Endovasc  abdo  occiud  device 

Xpose  for  endoprosth  aortic    . 

Xpose  tor  endoprosth,  femori  . 

Xoose  'o'  endoprosth.  iliac 

E^ocvasr  ex'enc  prosth,  mil   . 


APC 


Relative 
Weight 


0070 


0088 
0088 


0088 
OOSS 


00B8 


4.S8 


Payment  f^ational  Minimum 

f^gjg  Unadjusted      Unadjusted 

Copayment      Copayment 


34  38 
34.38 

34.38 
34  38 


34.38 


0088 
0088 
00881 


34  38 
34  38 
34.38 


0088 
0088 
0088 


34  38 
34  38 

34  38 


$233.14 


Si. 750  08 
SI  .750  08 

$1.750  08 
$1.750  08 

$1750  08 

SI  750  08 
$1.750  08 
$1,750.08 

Si  750  08 
St. 750  08 
Si. 750  08 


$79.00 


S678  68 
5678  68 

$678  68 
$678  68 

$678.68 

$678  68 
S678  68 
$678  68 

$678  68 
S678  68 
$678  68 


$46  63 


S350  02 
S350.02 

S350  02 
S350  02 

S350.02 

S350  02 
S350  02 
$350  02 

S350  02 
S350  02 
$350  02 
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CPT 
HCPCS 


btatus 
Indicator 


C 

c 
c 

!t 

IC 


34826    C 

34830  C 
3483'  C 
34832  C 
350C1 
36002 
35005 
3501' 
35013 

35021  '  C 

35022  '  C 
35045  C 

35081  ,  C 

35082  C 

35091  C 

35092  C 
35^02  C 
35103  C 

35111  C 

35112  C 
35121 
35122 
36131 
35-32 
35141 
35142 
35151 
35152 
35161 
35162 
35  ISO 
35182 
35184 
35188 
35189 
35190 
36201 
35206 
35207 
35211  '  C 
35216  I  C 


35221  ; 

C 

35226 

t 

35231 

T 

35236  1 

T 

35241 

C 

35246 

c 

3525' 

c 

35256 

T 

35261 

t 

35266 

t 

352-1 

c 

352^6 

c 

35281 

c 

35286 

T 

35301 

c 

35311 

c 

35321 

t 

35331 

c 

35341 

c 

35351 

c 

35355 

c 

35361 

c 

35363 

c 

35371 

c 

35372 

c 

35381 

r^ 

3539C 

c 

35400 

c 

35450 

c 

35452 

c 

36454 

c 

35456 

c 

35458 

T 

35459 

T 

Descnption 


Endovasc  exten  prosth.  addl 

Open  aortic  luPe  prostn  rep' 
Oper  aorioiiiac  prosth  repr 
Open  aortoternor  prosth  'ec 
Repair  delect  of  aner> 
Repair  arten,  'upture   aeck  ... 

Repair  delect  ol  artery    

Repair  delect  oi  artery    , 

Repair  artery  'upture  arm  .... 
Repair  delect  ot  arterv 
Repair  arter>-  riipture  chesl 
Repa'r  deled  ol  arm  artery  ... 

Repair  delect  ol  artery     

Repa.r  artery  rupture   aorta  ,. 

Repair  delect  ol  artery 

Repair  artery  rupture   aorta 
Repair  detect  ot  artery 
Repair  artery  rupture  grotn  .. 

Repair  delect  ot  artery      

Repair  artery  rupture  soieer 
Repair  delect  ol  arter. 
Repair  artery  rupture    Delly   .. 

Repair  deled  ol  artery    

Repair  artery  rupture    groir- 
Repair  deled  ol  artery 
Repair  artery  rupture   thigr 
Repair  detect  ol  arter. 
Repair  artery  rupture  Knee  ., 

Repair  deled  ol  arterv      

Repair  arten^  'upture         

Repair  blood  vessel  esion  ... 
Repair  DkXKl  vesse  lesion  ... 
Repair  blood  vesse'  lesion  ... 
Repair  blood  vessei  esion  ... 
Repair  blood  -■essei  lesion  ... 
Repair  biooo  vessel  'esion  ... 
Repair  Diooo  vessel  lesion  ... 
Repair  blood  vessei  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  Diood  vesse'  lesion  ... 
Repa  r  blood  vessel 
Repair  Diood  vesse 
Repar  blood  vesse- 
Repai'  blood  vesse' 
Repair  bi'jod  ^esse^ 
Repai'  blood  vesse 
Repa/  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  biood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blocd  vessel  lesion  ... 
Repair  blood  vessel  lesHsn  ... 
Repair  blood  vessei  lesion  ... 

Recnannelmg  ol  artery  

Rechanneling  ol  artery    

Rechanneiing  ol  artery    

Recnannelmg  of  artery    

Rechannelinq  of  artery  

Recnanneung  ol  artery    

Recnannelmg  ol  artery    

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  ot  artery  

Rechanneling  of  artery  

Reoperation  carotid  add-on  , 

Angioscopy  

Repair  arterial  blockage  

Repair  artenai  blockage  , 

Repair  arterial  blockage  

Repair  artenai  blockage  

Repair  arterial  blockage  , 

Repa  1  arterial  blockage  


lesion 
esion 

lesion 
esion 
esion 
esion 


CPT  coOes  ara  oescnptions  only  are  copyright  Amencan  Medical  Associat^.  AH  Rights  Reserved  Applicable  FARS  c^ARS  Aooiy 
Copygm  A-^enca-  Dental  Association  All  rights  reserved. 
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APC 


0093 


0093 

0093 
0O88 


Relative 
Weight 


Payment 
Rate 


14.16 


National  Minimum 

Unadjusted       Unadiusted 
Copayment       Copaymeni 


0093 

0093 
0093 
0088 


14.16 

14  16 
34  38 


14  16 

14  16 
14  16 
34  38 


0093 
0093 
0093 


14  16 
14.16 
14.16 


0093 
0093 
0093 


0093 


0093 


0081 

0081 


14  16 
14  16 
14.16 


14.16 


14.16 


2924 

29  24 


$720  80 


$720  80 

$720  80 
$1  750  08 

$720  80 

S720  80 

$720  80 

$1  750  08 


S720  80 
$720  80 
$720  80 


$720  80 
$720  80 
$720  80 


$720  80 
$720.80 


$1.488  43 
$1.488  43 


$277.34 


$277  34 

S277  34 
S678  68 

S277  34 
$277  34 
$277  34 
S678  68 


S277  34 

S277  34 
S277  34 


S277  34 
S277  34 
S27-  34 


52^7  34 


S277  34 


$710  91 
S71091 


$144  16 


$144  16 

$144  16 
S350  02 

$144  16 
$144  16 
$144  16 
S350  02 


$144  16 
$144  16 
$144  16 


S144  -IB 
$144  16 
$144  16 


SM4  16 


$144.16 


$297 
$297 


69 

69 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT' 
HCPCS 


Status 

Indicator 


Descnption 


35460 

T 

35470 

T 

36471 

T 

35472 

T 

35473 

T 

35474 

T 

35475 

T 

35476 

T 

35480 

C 

35481 

C 

35482 

c 

35483 

c 

35484 

T 

35485 

T 

35490 

T 

35491 

T 

35492 

T 

35493 

T 

35494 

T 

35495 

T 

35500^ 

T 

35501 

C 

35506 

c 

3550:- 

c 

35508 

c 

35509 

c 

35511 

c 

35515  1  C 

35516 

c 

35518 

c 

35521 

c 

35526 

c 

35531 

c 

35533 

c 

35536 

c 

355.41 

c 

35546 

c 

35548 

c 

35549 

c 

35551 

c 

35556 

c 

35558 

c 

3556C 

;; 

35563 

^ 
u 

35565 

c 

36566 

c 

355^1 

c 

35582 

c 

35583 

c 

35585 

c 

35687 

c  . 

35600 

c 

35601 

c 

35606 

c 

36612 

c 

35616 

c 

35621 

c 

35623 

c 

35626 

c 

36631 

c 

35636 

c 

35641 

c 

35642 

c 

35645 

c 

35646 

c 

•35647 

c 

35650 

c 

35651 

c 

35654 

c 

36656 

c 

35661 

c 

35663 

c 

35665 

c 

35666 

c 

35671 

c 

Repair  venous  blcx:kage 

Rep>air  arterial  blockage  

Repair  artenai  blockage  

Repair  artenai  blockage  

Repair  artenai  blockage  

Repair  artenai  blockage  

Repa:'  artenai  blockage  

Repair  venous  blockage 

Atherectorny   open     

Atherectomy  open  

Atherectomy   open  

Attierectomv    open  

Atherectomy    open  

Atherectomy    open   

Athe'eciom,  percutaneous 
Atherectomy  percutaneous 
Atherectomy  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 

Harvest  vein  tor  bypass  

Artery  bypass  graft  

Arlery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

A-teny  bypass  graft  

Artery  bypass  g^aft  

Arten,'  bypass  g-aft  

Artery  bypass  g-aft  

Artery  bypass  g'aft  

Artery  bypass  g-aft  

Artery  bypass  g'aft  

Artery  bypass  g'aft  

Arte-'v  bypass  g'aft  

Arteny  bypass  g-aft  

Arte'-,  bypass  graft  

Artery  bypass  g-aft  

Arteny  bypass  graft  

Vein  bypass  giaft    

Vein  bypass  graft   

Vein  bypass  graft     

Vein  bypass  grai*  

Harvest  arten,  to-  caog  

Artery  bypass  g-aft  

Artery  bypass  g-aft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bvpass  graft  

Bypass  graft  not  vein  

Artery  bypass  graft  

Arten,  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Arteny  bypass  graft  

Arteny  bypass  graft  

Arteny  bypass  graft  

Artery  bypass  g-aft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Arteny  bypass  graft  

Arteny  bypass  graft  

Arter-y  bypass  graft  

Artery  bypass  graft  


APC 


Relative 
Weight 


0081 
0081 
0061 
0081 
0081 
0081 
0081 
0081 


0061 
0081 
0081 
0081 
0081 
0081 
0081 
0081 
0081 


29  24 
29  24 
29  24 
2924 
29  24 
2924 
29  24 
29.24 


29.24 

29  24 
29  24 
29  24 
2924 
29  24 
29  24 
29  24 
29  24 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


$1 .488  43 
$1,488  43 
$1,488.43 
$1.488  43 
$1.488  43 
$1  488  43 
$1,488.43 
$1 .488  43 


$1,488.43 
$1.488  43 
$1,488.43 
$1  488  43 

$1.488  43 
$1,488  43 
$1,488  43 
$1,488  43 
$1,488.43 


$710  91 
$710  91 
$710  91 
$710  91 
$710  91 
$710  91 
$71091 
$710.91 


$297  69 

$297  69 
$297.69 
$297  69 
$297  69 
$297  69 
$297  69 
$297  69 


$710.91 

$297  69 

$71091 

$297  69 

$710  91 

$297  69 

$710  91 

$297  69 

$710  91 

$297  69 

$710  91 

$297  69 

$710  91 

$297  69 

$710  91 

$297  69 

$71091 

$297.69 

CPT  codes  a"C  aesc-ip'o-s  d^iv  are  copy-igw  A-iencan  Wedica  Assoaatioo  All  Rights  Rese-.M  ADc-caD*  PARS/DFARS  Apply 
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CP^  Status 

HCPCS       Indicator 


Descnption 


apc 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unaoiusted       Unadiusied 
Copayment      Copayment 


35681 

C 

35682 

c 

35683 

c 

■35685 

T 

•35686 

T 

35691 

C 

35693 

C 

35694 

c 

35695 

c 

35700 

c 

35701 

c 

35721 

c 

35741 

c 

35^51 

T 

35800 

c 

35820 

c 

35840 

c 

35860 

T 

35870 

c 

15875 

T 

35876 

T 

35879 

T 

35881 

T 

35901 

C 

35903 

T 

35905 

C 

3590- 

c 

36000 

\ 

■36002 

s 

36005 

N 

36010 

N 

36011 

N 

36012 

N 

36013 

N 

36014 

N 

36015 

N 

36' 00 

N 

36120 

N 

36140 

N 

36145 

N 

36-60 

N 

36200 

N 

362-5 

N 

36216 

N 

36217 

N 

36218 

N 

36245 

N 

36246 

N 

36247 

N 

36248 

N 

36260 

T 

36261 

T 

36262 

T 

36299 

N 

36400 

N 

36406 

N 

36406 

N 

36410 

N 

36415 

E 

36420 

T 

36425 

T 

36430 

s 

36440 

S 

36450 

S 

36455 

s 

36460 

s 

36468 

1  T 

36469 

|T 

36470 

T 

36471 

't 

36481 

N 

36488 

T 

36489 

jT 

36490 

T 

36491 

T 

Composite  bypass  graft  

Composite  bypass  graft  

Composite  bvpass  graft  

Bypass  graft  patency 'patch  

Bypass  gratiav  fist  patency  .... 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

Artenal  transposition 

Reoperation  bypass  graft  

Exploration,  carotid  artery  

Exploration  femoral  artery   

Exploration  popliteal  artery 

Exploration  of  artery/vein  

Explore  necK  vessels    

Explore  cfiest  vessels     

Explore  abdominal  vessels  

Explore  iimo  vessels       

Repair  vessel  graft  defect  

Removal  of  clot  in  graft  

Removal  of  clot  in  graft  

Revise  graft  */vein  

Revise  graft  w/Vein 

Enciso-H   graft  neck       

Excision   graft  extremity  

ExciS'or    graft   tfiorax     

Excision  graft  abdomen 

P'ace  needle  m  vein       

Pseudoaneun/sm  injection  trt  .. 

iniecticn  venography  

Place  catheter  m  vein 

Place  catheter  in  vein 

Place  catheter  m  vein 

Place  catheter  m  artery  

Place  catheter  m  artery    

Place  catheter  m  arteny    

Establish  access  to  artery  

Establish  access  to  artery  

Establish  access  to  artery  

Artery'  to  vein  shunt         

EstatDiish  access  to  aorta  

Place  catheter  m  aorta    

Place  catheter  m  artery    , 

Place  catheter  m  artery  

Place  catheter  in  artery 

Place  catheter  m  artery  

Pace  catheter  m  artery    

Place  catheter  m  artery  , 

Place  catheter  m  artery  , 

Place  catheter  in  artery  

Ir-sertiop  ot  nfusion  pump  

Revision  ot  infusion  pump  

Removal  of  mfusion  pump  

Vessel  injection  procedure  

Drawing  DiOOd  

Drawing  DiOOO  

Drawing  Slood 
Drawing  piood 

Drawing  biooo  

Establish  access  to  vein  

Establish  access  to  vem  

Blooo  transfusion  sen.ice  

Blood  transfusion  senvice  

Exchange  transfusion  service 
Exchange  transfusion  sen/ice 

Transfusion  service  fetal  

injectiomsi  spide-  veins  

Iniedionisi   spider  ^eins  

Iniection  therapy  of  vein  

Iniection  therapy  of  veins  

Insertion  of  catheter  ve<n 

Insertion  o(  catheter  vein 

Insertion  of  catheter   vein 

Insertion  of  catheter  vein 

Insertion  of  catheter  vein 


0093 
0093 


0115 


0093 


0088 
0088 
0088 
0088 


0115 


0267 


0119 
0124 
0109 


0035 

0035 
0110 
0110 
0110 
0110 
0110 
0098 
0098 
0098 
0098 


0032 

C032 
0032 

■0032 


14  16 
1416 


21.35 


14.16 


34  38 

34  38 
34  38 
34  38 

21  35 


2.33 


79  67 

89  07 

6  27 


012 

0.12 
530 
530 
530 
530 
530 
1,24 
1  24 
1  24 
1  24 

12,64 
12  64 
1254 
1264 


CPT  codas  and  oescnpljons  oniy  a.'e  cocynqn"  Arr-e-can  Meflical  Assoaatico  Alt  Rights  Reserved  AopncaDie  f  ARS  DFARS  AddIv 
CooyngM  American  Dental  Association  All  rights  reserved 
■  Code  s  -^w  in  2002 


S^20  80 
S720  80 


SI  086  80 


S720  80 

SI  ,750  08 
Si  ,750  08 
$1,750  08 
51,750  08 

$1,086  80 


S11861 


S4  055  52 

S4  534  02 

S319  17 


$611 

S6  11 

S269  79 

S269  79 

S269  79 

S269  79 

S269  79 

S63  12 

S63  12 

$63  12 

$63  12 

S643  43 
$643  43 
S643  43 
S643  43 


$277  34 
S277  34 


S506.74 


S277  34 

S678  6S 
S678  68 
S678  68 
S678  68 

S506  74 


S65  23 


Si 30  86 


S2  69 

S2  69 

S11331 

S11331 

S11331 

S11331 

$11331 

$20  88 

S20  88 

$20  88 

$20  88 


S144  16 
S144.16 


$217.36 


S'44  16 

S350  02 
S350  02 
S350  02 
S350  02 

$217  36 


$23  72 


$811  -0 

S906  8C 

S63  63 


$122 

$1  22 
$53  96 
$53  96 
$53  96 
S53  96 
$53  96 
$12  62 
$12  62 
$12  62 
$12  62 

51 28  69 
$128  69 
$128  69 
$128  69 
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CPT 

Status 

HCPCS   indicator 

36493  X 

36500  ;  N 

36510 

C 

36520 

s 

36521 

s 

36522 

s 

36530 

t 

36531 

t 

36532 

t 

36533 

T 

36534 

T 

36535 

t 

36540 

N 

36550 

T 

36600 

N 

36620 

N 

36625 

N 

36640 

T 

36660 

C 

36680 

T 

36800  \  T 

36810 

T 

36815 

T 

36819 

T 

•36820 

T 

36821 

T 

36822 

C 

36823 

C 

36825 

T 

36830 

T 

36831 

T 

36832 

T 

36833 

T 

36834 

T 

36835 

T 

36860 

T 

36861 

T 

36870 

T 

37140 

C 

37145 

C 

37160 

c 

37180  1  C 

37181  1  C 

37195 

c 

37200 

37201 

37202 

37203 

37204 

37205 

37206 

37207 

37208 

37209  T 

37250 

T 

37251 

T 

37565 

T 

37600 

T 

37605 

T 

37606 

T 

37607 

T 

37609 

T 

37615 

T 

37616 

C 

37617 

C 

37618- 

c 

37620 

T 

37650 

T 

37660 

C 

37700 

T 

37720 

T 

37730 

T 

37735 

T 

37760 

T 

37780 

T 

Description 


open 
open  . 


Repositioning  of  cvc      

Insertion  of  catheter  vein 

Insertion  ot  catheter  vein 

Plasma  anchor  cell  excfiar>ge 
Apheresis  w  adsorp  remfuse 

Pholopheresis  

Insertion  of  infusion  pump  

Revision  of  infusion  pump  

Removal  of  infusion  pump     .. 
Insertion  of  access  device 
Revision  of  access  device 
Remova'  of  access  oevice 
Collect  blood  venous  device  . 
Deciot  vascular  device 
Withdrawal  of  artena  biooc 

Insertion  catnete'   artery  

Insertion  cathete'   artery  , 

Insertion  catheter  artery  

InserDon  catheter   artery  , 

Insert  needle  bone  cavity 

Insertion  o'  cannuia        

Insertion  ot  cannula        

Insertion  ol  cannuia        

Av  fusion  by  basilic  vem 

Av  fusion 'forearm  ,e!'~     

Av  fuSiOn  direct  any  site  

Insertion  of  cannula(s)  

Insertion  of  cannuialsi    

Artery-vein  graft  

Artery-vein  gra*1  

Av  fistula  excision 
Av  fistula  revision 

Av  fistula  revision  

Repair  A-V  aneunysm     

Artery  to  vein  shunt        

External  cannula  Oeclotting  .... 

Cannula  declottmg  

Av  fistula  revision  open  

Revsion  of  circulation  

Revision  of  circulation    

Revision  o!  circulation    

Revision  .of  circulation     

Splice  spleen  kianey  veins     ,.. 
Thromboiyiic  tne-apy    stroke  .. 
Transcathete'  bioosv 
Transcatheter  therapy  mfuse  . 
Transcatheter  therapy  infuse  . 

Transcatheter  retrieval     

Transcatheter  occlusion  

Transcatheter  stent         

Transcatheter  stent  add-on  .... 

Transcatheter  stent       

Transcatheter  sten-  add-o- 
Exchange  artenal  catheter 
Iv  us  first  vessel  add-on 
Iv  us  each  ado  vesse^  add-on 

Ligation  of  necK  vem    

Ligation  of  nec«  artery  

Ligation  of  necK  artery   

Ligation  of  necK  artery    

Ligation  of  av  fistula 
Temporal  artery  procedure     ,. 

Ligation  of  necK  artery   

Ligation  of  chest  artery      

Ligation  ot  abdomen  artery 
Ligation  ot  extremity  artery     ,, 

Revision  of  ma)or  vein    

Revision  of  major  vein   , 

Revision  of  major  vein     , 

Revise  leg  vein  

Removal  of  leg  vem        

Removal  of  leg  veins      

Removal  of  leg  vemslesion    ... 
Revision  of  leg  veins 
Revision  of  leg  vein 


APC 


Relative 
Weight 


0187 


0111 
0112 
0112 
0119 
0124 
0109 
0115 
0109 
0109 


0972 


0032 


0120 
0115 
0115 
0115 
0088 
0088 
0088 


0068 

0088 
0088 
0088 
0088 
0088 
0115 
0115 
0115 
0093 


0685 
0120 

0120 
0103 
0103 
0229 
0229 
0229 
0229 
0103 
0103 
0103 
0093 
0093 
0091 
0O91 
0092 
0020 
0091 


0091 
0091 


0091 

0092 
0092 
0092 

0091 
009- 


4  22 


21  08 
36  25 

36  25 

~9e- 

89.07 
6.27 

21  35 
6.27 
6.27 


12.64 


308 
21  35 
21  35 
21  35 
3^  38 
34  38 
34.38 


34  36 
34  36 
34  38 
34  38 
34  38 
34  38 
21  35 
21  35 
21  35 
14.16 


916 

308 

308 
15  95 

1595 
67  22 
67  22 
67  22 
67  22 
15  95 
15  95 
15  95 
14  16 
14  16 
20  34 
20  34 

19  9- 

6  44 

20  34 


20  34 

20  34 


20  34 

•991 

•9  91 

-99- 

20  34 

2C34 

Payment 
Rale 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


S214.81 


$1 .073.06 
SI  845.27 

S-  845  27 

S4  055  52 

S4  534  02 

$319  17 

SI  086  80 

S31917 

$31917 

$150  00 


S643  43 


035  39 

013  50 
013  5C 
013  5C' 
035  39 
035  39 


5-56  '» 
S'  086  »: 
S-  086  80 
S-  086  80 
5-  -5C  08 
$■  '5C  06 
$1,750.08 


$1,750  06 
Si  750  08 
$1  750  08 
Si  750  08 
S-  750  08 
S-  750  08 
S-  086  80 
S'  086  80 
S-  086  80 
$720.80 


92 

92 
92 


$466  26 

S-5€  ^6 

S-56  "6 

SS--  92 

SS--  92 

S3  42-  77 

$3  421  77 

S3  421  77 

S3  421  77 

$81- 

S81- 

S8'- 

S'2C  80 

S'2C8C 

S-  035  39 

$-  035  35 

S-  0-3  50 

S425  63 

S-  035  39 


$1  035  3S 

$1  035  39 


$42.96 


S300.74 

$60694 

$608  94 


$130.86 
$506.74 
S1 30.86 

$130  86 


$42.67 

S506.74 

S506  74 
$506  74 
S678  68 
$678  68 

S6"-6  66 


S678  68 
S678  66 
S678  68 
$6^8  68 
S676  68 
$678  68 
$506  74 
$506  74 
S506  74 
S277  34 


S205.16 
$4267 

$42  67 
$295  70 
S295  70 

$996  86 
S996  86 
$996  86 
S996  86 
S295  -0 
S295  7C 
S295  -C 

S277  34 

S27-34 
$348  23 
S346  23 
$503  71 
S-30  53 
$348  23 


S346  23 
$346  23 

$346  23 
S503  "•• 
$503  -  - 
S503  T-i 
$348  23 
S346  23 


S21461 

S369  05 

$369  06 

S81I  10 

$906  80 

$63  83 

S217  36 

$63  83 

S63  83 

$30  00 


Si 28  69 

$31  36 
$21736 
$217  36 
S217.36 
$350  02 
$350  02 
$350  02 


$350  02 
S350  02 
$350  02 
$350  02 
$350  02 
$350  02 
$21736 
$21736 
$21736 
$144  16 


$93  26 
$31  36 
S31.36 

$162  38 
$162  38 

$684  35 
S684  je 
S684  35 
$684  35 
$162  38 
$162  38 
$162  38 
S144  16 
$144  16 
S2C-  06 
S20-  OS 
$202  70 
S85  93 
$207  08 


S2C-  08 
S'2C-  06 

$20-  06 
S202  7C 
$202  70 
$202  70 

$207  08 
$20-  06 
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CPT 

HCPCS 


Status 

Indicator 


Description 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unad)ust3cl       Unadjusted 
Copayment       Copayment 


T 
C 
T 
T 
C 

c 


37785 

37788 

3^790 

37799 

38'00 

38'01 

381D2     C 

38-15  I  C 

38120 

38'29 

36200 
■38220 
■38221 

38230 

38231 

38240 

38211 

38300  I 

383C5 

38308 

38380 

38381 

38382 

38  SCO 

385C5 

38510 

38520 

38525 

38530 

38542 

38550 

38555 

38562 

38564 

38570 

385~1 

38572 

38589 

38700 

38720 

38724 

38740 

38745 

38746 

38747 

38760 

38765     C 

38''70     C 

38780 

38^90 

38792  '  N 

38794  '  N 

38999  1  T 

39000  I  C 
390'0  C 
39200  C 
39220  I 
39400  I 
39499 
39501 
39502 
39503 
39520 
39530 
39531 
39540 
39541 
39545 

39560  C 

39561  C 
39599 
40490 
40500 
40510 
40520 


C 
N 


Revise  secondary  varicosity 

Revascularization  penis  

Penile  venous  occlusion 

Vascular  surgery  procedure  

Removal  of  spleen  total  

Removal  of  spieef"  partial  

Removal  of  spleer  total  

Repair  of  -uptured  spleen  

Laparoscopv   splenectomy 

Laparoscope  proc  spleen 

Injection  for  spieer  xray  

Bone  marrow  aspiration  

Bone  marrow  Piopsy     

Bone  marrow  collection  

Stem  cell  collection  

Bone  marrow  stem  transplant  

Bone  marrow  stem  transplant  

Drainage  lymph  node  lesion  

Drainage  lymph  node  lesion  

Incision  of  lymoh  channels  

Thoracic  duct  orocedure  

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Biopsy  removal,  lymph  nodes  

Needle  Dioosy  lymph  nodes  

Biopsy  removal,  lymph  nodes  

Biopsy  removal,  lymph  nodes  

Biopsy  removal,  lymph  nodes  

Biopsy  removal,  lymph  nodes  

Explore  deep  node(s).  neck  

Removal    neck,  armpit  lesion  

Removal  neckarmpit  lesion  

Removal   pelvic  lymph  nodes  

Removal  abdomen  lympti  nodes 
Lapa-oscopy.  lymph  node  biop  .... 
Laparoscopv   lymphadenectomy  .. 
Laparoscopv   lymphadenectomy  .. 

Laparoscope  proc  lymphatic  

Removal  of  lymph  nodes,  neck  ..., 
Removal  of  lymph  nodes,  neck  ..,. 
Removal  of  lymph  nodes   neck  .... 

Remove  armp.t  lymph  nodes  

Remove  armpit  lymph  nodes  

Remove  thoracic  lymph  nodes 

Remove  abdominal  lymph  nodes  . 

Remove  grom  lymph  nodes  

Remove  grom  lymph  nodes    

Remove  pelvis  lymph  nodes  

Remove  abdomen  lymph  nodes  ., 

Inject  for  Ivmphatic  x-ray  

idertifv  sentinel  node      

Access  thoracic  lymph  duct  

Blood  lymph  system  procedure  .  . 

Exploration  of  chest  

Exploration  of  chest 

Removal  chest  lesion  

Removal  chest  lesion  

Vsuaiization  of  chest  

Chest  procedure        

Repair  diaphragm  laceratk)n  

Repair  paraesophageal  hernia  .... 

Repair  of  diaphragm  hernia   

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia    

Repair  of  diaphragm  hemia  

Revision  of  diaphragm  

Resect  d.aphragm.  simple  

Resect  diaphragm,  complex  

Diaphragm  surgery  procedure  .... 

Biopsy  of  lip     

Partial  excision  of  lip  

Partial  excision  of  lip  

f'anial  excision  of  lip    


0091 


0181 
0020 


0131 
0130 


0003 
0003 
0123 
0111 
©123 
0123 
0008 
0008 
0113 


0113 
0005 
0113 
0113 
0113 
0113 
0114 
0113 
0113 


0131 
0132 

0131 
0130 


0113 


0114 
0114 


0113 


oooe 


0069 


0251 

0253 
0254 
0253 


20  34 


22.09 
8.44 


37  63 
25.91 


1.03 

1  03 

8  56 

21  08 

8  56 

856 

10.93 

10  93 

15.53 


15  53 

4  03 
15  53 
15  53 
15  53 
15.53 
29  28 
1553 
15,53 


37  63 
56  06 

37  63 
25  91 


15.53 

29  28 
29  28 


15.53 


10  93 


23.57 


2.43 

12.33 

17.37 
12  33 


CPT  codes  ana  bescnpnons  only  are  copyright  Amencar  MeOical  Association  All  Rights  Reserved  ApplicatAe  FAR&'DFARS  Apply 
Copyright  American  Dental  Association  All  rights  resen/ed 
■  Code  IS  new  in  2002 


S1 ,035  39 

$1,124.47 
S429  63 


S1.915  52 
SI  318  92 

S52  43 
S52  43 
S435  74 
S1  073  06 
S435  74 
S435  74 
S556  38 
S556  38 
S790.54 


3790  54 

S205  14 
S790  54 
S790  54 
S790  54 
S790  54 
SI  490  47 
$790  54 
S790.54 


51,91552 
32  853  68 
S1-915  52 
SI  318  92 

S790  54 

S1.490  47 
$1.490  47 


$790.54 


S556  38 


Si. 199  81 


S12370 

S627  65 
S884  20 
S627  65 


$348  23 

S618  45 
SI  30  53 


$996.07 
S659.53 

327  99 
S27  99 


S300.74 


$113  67 
$11367 
$326.55 


$326  55 

S90  26 
$326  55 
S326  55 
S326  55 
S326  55 
S493  78 
S326  55 
S326.55 


S996  07 

SI  239  22 

S996  07 

S659  53 

S326  55 

S493.78 
S493.78 


S326  55 


$113.67 


$27  99 
$284  00 

S272  41 
S284  OC' 


$207  08 

$224  89 
$85  93 


$383  10 
$263.78 


$10.49 

$10  49 

$87.15 

$214.61 

$87.15 

$87.15 

$111.28 

81 11  28 

$158.11 


$15811 
$41,03 
$158  11 
$158,11 
$158,11 
8158.11 
S298.09 
$158.11 
SI  58.11 


838310 
S570  74 
S383  10 
S263  78 


$15811 

$298  09 
S298  09 


$158.11 


$111  28 


$239.96 


$24  74 
Si  25  53 
$176  84 
SI  25  53 
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OPT 

Status 

HCPCS   Indicator 

40525  T 

40527 

T 

40530 

T 

40650 

T 

40652 

T 

40654 

T 

40700 

T 

40701 

T 

40702 

T 

40720 

T 

40761 

T 

40799 

T 

40800  1  T 

40801 

T 

40804 

X 

40805 

T 

40806 

T 

40808 

T 

40810  ;  T 

40812 

T 

40814 

T 

40816 

T 

40818 

T 

408-9 

T 

40820 

T 

40830 

T 

40831 

T 

40840 

T 

40842 

T 

40843 

T 

40844 

T 

40845 

T 

40899 

T 

41000 

T 

41005 

T 

41006 

T 

4^007 

T 

4^008 

T 

41009 

T 

41010 

T 

41015 

T 

41016 

T 

41017 

T 

41018 

T 

41100 

T 

41105 

T 

41108 

T 

41110 

T 

41112 

T 

41113 

T 

41114 

T 

41115 

T 

41116 

T 

41120 

T 

41130 

C 

41135 

C 

41140 

c 

41145 

c 

41150 

c 

41153 

c 

41155 

c 

41250 

T 

41251 

T 

41252 

T 

41500 

T 

41510 

T 

41520 

T 

41599 

T 

41800 

T 

41805  1 

T 

41806 

T 

41820 

T 

41821  1 

T 

41822  I 

T 

41823  1 

T 

Reconstruct  hp  with  flap  

Reconstruct  hp  with  flap  

Partial  removal  of  lip  

Repair  lip  

Repair  lip  

Repair  lip        

Repair  cleft  lip/nasal 

Repair  Cleft  iip  nasal  

Repair  cleft  up  nasal 

Repair  cleft  iip  nasal  

Repair  cleft  lip  nasal  

Lip  surgery  procedure  

Drainage  o'  mouth  lesion  

Drainage  of  mouf"  lesion  

Removal  foreign  body   mouth 
I  Removal  foreign  body   mouth 
Incision  of  lip  foic 

Biopsy  of  mouth  lesion   , 

Excision  of  mouth  lesion  , 

Excise  repair  mouth  lesion     ,... 
Excise  repair  mout''  lesion 

Excision  of  mouth  lesion    

Excise  oral  mucosa  for  graft  .... 

Excise  lip  or  cheeK  foid  

Treatment  of  mouth  lesion  

Repair  mouth  laceration 

Repair  mouth  laceration 

Reconstruction  of  mouth  , 

Reconstruction  of  moutti  

Reconstruction  of  mouth  , 

Reconstruction  of  mouth 

Reconstruction  of  mouth        

Mou'h  surgery  procedure 

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Incision  of  tongue  fold      

Drainage  of  mouth  lesion  

Drainage  of  mouth  leson  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion 

Biopsy  of  tongue    

Biopsy  of  tongue        

Biopsy  of  floor  of  mouth  

Excision  of  tongue  lesKjn  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  fold    

Excision  of  mouth  lesion  

Partial  removal  of  tongue  

Partial  removal  of  tongue  

Tongue  and  neck  surgery  

Removal  of  tongue       ,  

Tongue  remova'   neck  surgery 
Tongue  mouth  jaw  surgery    ... 
Tongue   mouth   neck  surgery  .. 
Tongue  law  &  necx  surgery    .. 
Repair  tongue  laceration 

Repair  tongue  laceration  

Repair  tongue  laceration  

Fixation  of  tongue  

Tongue  to  lip  surgery  

Reconstruction  tongue  fold     ... 

Tongue  and  mouth  surgery  

Drainage  of  gum  lesion     

Removal  foreign  body  gum  

Removal  foreign  body  jawbone 
Excision  gum,  each  Quadrant  .„ 

Excision  of  gum  flap        , 

Excision  of  gum  lesior" 

Excision  of  gum  lesior     , 


Relative 
Weight 


Payment 
Rate 


0254 
0254 
0254 
0252 
0252 
0252 
0256 
0256 
0256 
0256 
0256 
0253 
0251 
0252 
0340 
0252 
0251 
0251 
0253 
0252 
0253 
0254 
0251 
0252 
0253 
0251 
0252 
0254 
0254 
0254 
0256 
0256 
0252 
0253 
0251 
0254 
0253 
0253 
0251 
0253 
0251 
0252 
0252 
0252 
0252 
0253 
0252 
0253 
0253 
0253 
0254 
0252 
0253 
0256 


0251 

0252 
0252 

0254 
0253 

0252 
0251 
0251 
0254 
0253 
0252 
0252 
0253 
0254 


17.37 

17.37 

17  37 

5  95 

595 

5  95 

26  61 

26  61 

2661 

2661 

2661 

1233 

2  43 

5  95 

084 

5  95 

2  43 

2  43 

1233 

595 

1233 

17  37 

2  43 

5  95 

1233 

2  43 

5  95 

17.37 

17  37 

1737 

2661 

26  61 

5  95 

12  33 

2  43 

17.37 

1233 

12.33 

2  43 

12  33 

2  43 

5  95 

5  95 

5  95 

5  95 

'2  33 

5  95 

12  33 

12  33 

12  33 

17  37 

5  96 

•2  33 

26.61 


243 

595 

595 

17  37 

12  33 

5  95 

2  43 

2  43 

17  3~ 

12  33 

5  95 

595 

1233 

17.37 


National  Minimum 

Unadjusted      Unad)usted 
Copayment      Copayment 


$884  20 
$884  20 
$884.20 
$302  88 
$302  68 
$302  88 
$1  354  56 
SI  354  56 
$1.354  56 
$1.354  56 
$1  354  56 
$627  65 
$123  70 
$302  88 
S4276 
$302  88 
$123  70 
$123  70 
$627  65 
$302  88 
$627  65 
$884  20 
$123  70 
S302  88 
S62^  65 
Si23'0 
S302  68 
S884  20 
S884  20 
S884  20 
S-  354  56 
$•  354  56 
S3C2  86 
$62"  65 
S'ij  "C 
S8&4  2C 
S62-  65 
S52"  65 
$■23-0 
S62-  65 
S'23-:' 
S3C2  86 
$3.02  86 
S302  8? 
$302  66 
S62-  65 
S3C2  88 
S62~  65 
S62~6£ 
S62"  55 
$864  20 
S3C2  68 
$62"  65 
$1,354.56 


$123  70 

$302  88 
$302  88 
S864  2C 
S62"  65 
$302  86 
S-23  "0 
S'23  '0 
$884  20 
S62"  65 
S302  88 
S302  88 
S62"65 
$884  20 


$272  41 
$272  41 
$272  41 
$114  24 
$114  24 
$11424 
$623  05 
$622  05 
$623  05 
$623  05 
$623  05 
$284  00 

$27  99 
$114.24 

$10  69 
$114  24 

$27  99 

$27  99 
$284  00 
$11424 
$284  00 
$272  41 

$27  99 
$114  24 
$284  00 

$27  99 
S-1424 
S272  41 
$272  41 
$272  41 
$623  05 
$623  05 
$11424 
S284  00 

827  99 
$272  41 
$284  00 
S284  00 

$27  99 
S284  00 

$27  99 
S-14  24 
S-14  24 
$•  14  24 
$'14  24 
S264  00 
S'  *4  24 
S254X 
S264  OC 
S284  00 
$272  41 
S-i  14  24 

S284  ,X 
$623  05 


$27  99 

$11424 
$11424 
$2^2  4- 
$284  00 

$••4  24 
$27  99 
$27  99 
$272,41 
$284.00 
S114.24 
$11454 
$284.00 
$272  41 


$176  84 

$176  84 

$176  84 

$60  58 

$60  58 

$60  58 

$27091 

$270  91 

$270  91 

$270  91 

$270.91 

$125  53 

$24  74 

$60  68 

$8  55 

$60  58 

$24  74 

$24  74 

$125  53 

$60  58 

$125  53 

$176  84 

$24  74 

$60  58 

$125  53 

$24  74 

$60  58 

$176  84 

$176  64 

$176  84 

$27091 

$270  91 

$60  58 

$125  53 

$24  74 

$176  84 

$125  53 

$125  53 

S24  "4 

$125  53 

$24  74 

$60  58 

$60  58 

S6C  56 

$6C  56 

S-25  53 

$6C  56 

$125  53 

$125  53 

$125  53 

$176  84 

$60  58 

S-25  53 

$270.91 


$24  74 

$6C  56 

S6C  56 

S*76  84 

S'25  53 

$60  58 

$24  74 

$24  74 

$176  84 

S-25  53 

$60  56 

$60  58 

$125  53 

$176  84 
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CPT 

Status 

HCPCS   Indicator 

41825  '  T 

41826  :  T 

41827  '  T 

41828  !  T 

41830  '   T 

41850  T 

41870  '  T 

41872  T 

41874  T 

41899  T 

420OC  T 

42100  T 

42104  T 

42106  T 

42107  1  T 

42120  i  r 

42140  T 

42145  T 

42160  T 

42180  T 

42182  T 

42200 

T 

42205 

T 

42210 

T 

42215 

t 

42220 

t 

42225  i  T 

42226 

t 

42227 

T 

42235 

T 

42260 

T 

42280 

T 

42281 

T 

42299 

T 

42300 

T 

42305 

T 

42310 

T 

42320 

T 

42325 

t 

42326 

t 

42330 

t 

42335 

T 

42340 

T 

42400 

T 

42405 

T 

42408 

T 

42409 

T 

42410 

T 

424-5  '  T 

42420  1  T 

42425 

t 

42426 

C 

42440 

T 

42450 

T 

42  SCO 

T 

42505 

T 

42507  ;  T 

42508  :  T 

42509  1  T 

42510  ,  T 

42550 

N 

42600 

T 

42650  '  T 

42660  i  T 

42665  i  T 

42699 

T 

42700 

T 

42720 

T 

42725 

T 

42800 

T 

42802 

T 

42804 

T 

42806 

T 

42808 

T 

42809 

X 

Description 


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimunn 
Unadjusted 
Copayment 


Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Removal  of  gum  tissue    

Treatment  of  gum  lesion  

Gum  graft    

Repair  gum       

Repair  tooth  socKet  

Dental  surgery  procedure 

Drainage  mouth  roof  lesion 

Biopsy  roof  of  mouth    

ExC'Sion  lesion   mouth  roof  

Excision  lesion   mouth  roof    

Exc'Sion  lesion,  mouth  roof  

Remove  paiate'lesion 

Excision  of  uvula    

Repar  palate  pharynx/uvula  .... 

Treatment  mouth  roof  lesion  

Repair  palate  

Repair  palate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate  

Reconstruct  cleft  palate   

Reconstruct  cleft  palate   

Reconstruct  clefl  palate   

Reconstruct  cleft  palate 

Lengthening  of  palate 

Lengthening  of  palate 

Repair  oaiale        

Repair  nose  to  lip  fistula  , 

Preparation  palate  mold  , 

Insertion  palate  prosthesis  , 

Palate  uvula  surgen/       , 

Drainage  ot  salivary  gland 
D'ainage  of  sahvan/  gland 

Drainage  of  salivary  giand     

Drainage  of  salivary  gland  

Create  saiivany  cyst  dreiin 

Create  salivary  cyst  drain 

Removal  of  salivary  stone 
Removal  of  salivary  stone 

Removal  of  salivary  stone 

Biopsy  of  salivary  gland  

Biopsy  of  salivary  gland  

Excis.on  of  salivary  cyst  

Drainage  o'  salivary  cyst  

Excse  parotid  gland  lesion  

Excise  parotid  gland  lesion  

Excise  parotid  gland  lesion  

Excise  parotid  giano  lesion  

Excise  parotid  giand  esion  

Excise  suomaxillary  gland 

Excise  Sublingual  gland 

Repai'  sai'vary  duel 

Repair  sai  vary  duct 

Parotid  duct  diversion    

Parotid  due'  diversion 

Parotid  duct  diversion   

Pa'otid  duct  d'version  

Injection  for  salivary  x-ray  

Closure  of  salivary  fistula  

Dilation  of  salivary  duct  , 

Dilation  of  salivary  duel  

L'gation  of  salivary  duct  

Salivary  surgery  pr'Ocedure  , 

Drainage  of  tonsii  aPscess   

Drainage  of  throat  abscess  

Drainage  of  throat  abscess  , 

Biopsy  of  throat  

Biopsy  of  throat  

Biopsy  of  upper  nose  throat  

Biopsy  of  upper  nose  throat  .... 

ExC'Se  pharynx  lesion      

Remove  pharynx  foreign  txxly 


0253 

0253 

0254 

0253  ' 

0253 

0253 

0254 

0253 

0254 

0253 

0251 

0252 

0253 

0253 

0254 

0256 

0252 

0254 

0253 

0251 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0253 

0254 

0251 

0253 

0251 

0253 

0253 

0251 

0251 

0251 

0252 

0252 

0253 

0253 

0004 

0253 

0253 

0253 

0256 

0256 

0256 

0256 


0256 
0254 
0254 
0256 
0256 
0256 
0256 
0256 


0253 

0252 

0252 
0254 
0253 
0251 
0253 
0256 
0252 
0253 
0253 
0254 
0253 
0340 


12-33 

12.33 

17.37 

12,33 

12-33 

12,33 

1737 

1233 

17.37 

12  33 

2  43 

5,95 

12.33 

1233 

17  37 

26  61 

595 

17  37 

12  33 

2  43 

26  61 

26.61 

2661 

26  61 

26  61 

2661 

26.61 

2661 

2661 

12,33 

1737 

2  43 

12  33 

2  43 

1233 

12  33 

243 

2  43 

2  43 

5  95 

595 

1233 

12  33 

2  47 

12  33 

12  33 

12.33 

2661 

26  61 

2661 

26.61 

26  61 
17  37 
17  37 
26  61 
26  61 
26  61 
26,61 
26.61 


1233 

5.95 

595 

17  37 

12  33 

243 

12.33 

2661 

5,95 

12  33 

12,33 

17,37 

1233 

084 


CPT  codas  and  daacnpnons  only  are  copyrgrt  American  Medical  Associatt>n  All  Rights  Resen/ed.  Applicable  F  ARS  DF  ARS  Apply 
Copyngtn  Anwncan  Danlal  Assooation  All  rights  reserved 
•  Code  IS  new  in  2002 


S627  65 

S627  65 

S884  20 

S627  65 

S627  65 

S627  65 

S884  20 

S627  65 

S884  20 

S627  65 

Si  23  70 

S302  88 

S627  65 

S627  65 

S884  20 

51,354  56 

S302  88 

S884  20 

S627  65 

S12370 

SI  354  56 

Si  ,354  56 

Si  ,354  56 

Si  ,354  56 

51,354  56 

51,354  56 

SI  ,354  56 

SI. 354  56 

51 ,354  56 

S627  65 

$884  20 

S12370 

S627  65 

S123  70 

S627  65 

S627  65 

SI  23  70 

SI 23  70 

SI  23  70 

S302  88 

S302  88 

S627  65 

S627  65 

5125  73 

S627  65 

S627  65 

S627  65 

Si  .354  56 

SI  .354.56 

SI. 354  56 

SI  .354  56 

SI  354  56 
S884  20 
5884  20 
51,354  56 
Si  354  56 
51 .354  56 
51,354  56 
51,354  56 

5627  65 
5302  88 
5302  88 
S884  20 
5627  65 
5123  70 
5627  65 
51,354  56 
S302  88 
5627  65 
S627  65 
S884  20 
S627  65 
S42  76 


5284  00 
S284  00 
5272  41 
5284  00 
5284  00 
5284  00 
5272  41 
S284  00 
S272  41 
S284  00 

527  99 
5114  24 
S284  OC' 
5284  00 
S272  41 
562305 
S1 14  24 
5272  41 
5284  00 

S27  99 
5623  05 
5623  05 
S623  05 
5623  05 
5623  05 
S623  05 
5623  05 
5623  05 
S623  05 
5284  00 
5272  41 

527  99 
5284  OC 

527  99 
5284  00 
5284  00 

S27  99 

S27  99 

527  99 
5114  24 
5114  24 
5284  00 
5264  00 

532  57 
S284  00 
S284  00 
5284  00 
5623  05 
S623  05 
S623  05 
S623  05 

5623  05 
5272  41 
5272  41 
S623  05 
5623  05 
5623  05 
5623  05 
S623  05 

5284  00 
S114  24 
S114  24 
5272  41 
5284  00 

S27  99 
5284  00 
5623  05 
5114  24 
5284  00 
5284  00 
5272  41 
5284  00 

SI  0  69 


5125  53 
S125  53 
S17684 
5125  53 
5125  53 
5125  53 
5176  84 
Si 25  53 
5176  84 
5125  53 

524  74 

560  58 
5125  53 
5125  53 
SI  76  84 
5270  91 

S60  58 
Si  76  84 
5125,53 

524  74 
5270  91 
S270  91 
5270  9- 
5270  91 
S270  91 
5270  91 
S27C  91 
S270  91 
S270-91 
5125  53 
5176  84 

524  74 
5125-53 

524  74 
5125  53 
5125  53 

S24  74 

524  74 

524  74 
560  58 
S60  58 

S12553 
5125  53 

525  15 
S125  53 
S125  53 
512553 
5270  91 
S270  91 
S270  91 
S270-91 

527091 
5176  84 
5176  84 
S270  91 
5270  91 
5270  91 
5270  91 
5270  91 

SI 25  53 

560  58 

560  58 

5176  84 

Si 25  53 

524  74 

SI  25  53 

5270  91 

560  58 

5125  53 

512553 

5176  84 

512553 

S8  55 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT, 
HCPCS 


Status 
Indicator 


Descnpfion 


42810 

T 

42815 

T 

42b20 

t 

42821 

't 

42825 

T 

42826 

T 

42830 

T 

42831 

T 

42835 

T 

42836 

T 

42842 

C 

42844 

T 

42845 

C 

42860 

T 

428:-0 

T 

42890 

T 

42892 

T 

42894 

C 

42900 

T 

42950 

T 

42953 

C 

42955 

T 

42960 

T 

42961 

C 

42962 

T 

42970 

T 

42971 

C 

42972 

T 

42999 

T 

43020 

T 

43030 

C 

43045 

C 

43100 

C 

43101 

c 

43107 

c 

43108 

c 

43112 

c 

43113 

c 

43116 

c 

43117 

c 

43118 

c 

43121 

c 

43122 

c 

43123 

c 

43124 

c 

43130 

T 

43135 

c 

43200 

T 

43202 

T 

43204 

T 

43205 

T 

43215 

T 

43216 

T 

43217 

T 

43219 

T 

43220 

T 

43226 

T 

43227 

T 

43228 

T 

43231 

T 

43232 

T 

43234 

T 

43235 

T 

43239 

T 

43240 

T 

43241 

T 

43242 

T 

43243 

T 

43244 

T 

43245 

T 

43246 

T 

43247 

T 

43248 

T 

43249 

T 

43250 

T 

Excision  of  neck  cyst 

Excision  of  neck  cyst  

Remove  tonsils  and  adenoids  ., 

Remove  tonsils  and  adenoids  . 

Removal  of  tonsHs 

Removal  of  tonsils  

Removal  of  adenoids  

Removal  of  adenoids     

Removal  of  adenoids      

Removal  of  adenoids      

Extensive  surgery  o!  throat  

Extensive  surgery  of  throat  

Extensive  surgery  of  throat      ,., 

Excision  of  tonsil  tags     

Excision  of  lingual  tonsil  

Partial  removal  of  pharynx     

Revision  ot  pharyngeal  walls   ,.. 

Revision  of  pharyngeal  walls  ... 

Repair  throat  wound     

Reconstruction  o*  throat  

Repair  th'oat  esophagus  

Surgical  opening  o*  throat  

Control  throat  bleeding     

Control  throat  bleeding     

Control  throat  bleeding     

Control  nose  throat  bleeding    .  . 

Control  nosefhroat  bleeding    ... 

Control  nosefhroat  bleeding  .... 

I  Throat  surgery  procedure 

I  Incision  of  esophagus     

Throat  muscle  surgery  

Incision  ot  esophagus  

Excision  of  esophagus  lesion  ... 

Excision  of  esophagus  lesion  .. 

Removal  0*  esophagus    

Removal  o'  esophagus   

Removal  o'  esophagus    

Removal  of  esophagus    

Partial  removal  of  esophagus  .. 

Partial  removal  of  esophagus  .. 

Partial  removal  of  esophagus  .. 

Partial  removal  of  esophagus   ,. 

Panfai  remova'  of  esophagus  ,. 

Partial  remova  o'  esophagus   ,. 

Removal  o'  esophagus      

Removal  ot  esophagus  poucti  . 

Removal  of  esophagus  pouch  . 

Esophagus  endoscopy       

Esophagus  enooscopy,  biopsy 

Esophagus  endoscopy  &  inject 

Esophagus  endoscopyligation  . 

Esophagus  endoscopy      

Esophagus  endoscopy  lesion  ... 

Esophagus  endoscopy     

Esophagus  enooscopy     

Esoph  endoscopy  dilation  

Esoph  endoscopy  dilation  , 

Esopr  endoscopy   repair  

Esopn  endoscopy  ablation  

Esoph  enooscopy  w  us  exam  ,., 

Esoph  endoscopy  w  us  fn  bx  .... 

Upper  Gi  enooscopy   exam  

Uppr  gi  endoscopy  diagnosis  ... 

Uppe'  Gi  enooscopy   biopsy    ... 

Esoph  endoscope  a  dram  cyst  . 

Upper  Gi  endoscopy  with  tube  . 

Uppr  gi  endoscopy  w  us  fn  bx   .. 

Uppe'  gi  enaoscocy  &  inject     ... 

Upper  Gi  endoscopy  ligation   .... 

Operative  upper  Gi  endoscopy 

Place  gas-ostomy  -ube 

Operative  upper  Gi  endoscopy  . 

Uppr  gi  endoscopy  guide  wire   .. 

Esoph  endoscopy   dilation 

Upper  GI  endoscopy  tumor  


APC 


Relatrve 
Weight 


Payment 
Rale 


fslational 
Unadjusted 
Copayment 


0254 
0256 
0258 
0256 
0258 
0258 
0258 
0258 
0258 
0258 


0256 


0256 
0258 
0256 
0256 


0252 
0254 


0254 
0250 


0256 
0250 


0253 
0252 
0252 


0254 


0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 
0141 


17.37 
26  61 
17  43 
1743 
17.43 
17.43 
17.43 
17.43 
17  43 
17.43 


26.61 


5.95 
17.37 


2661 
2.10 


1233 
5.95 
5.95 


17.37 


751 

7.21 
7.21 
7.21 
7.21 
751 
7.21 
7.21 
7.21 
7.21 
7.21 
7.21 
7.21 
751 
7.21 
7.21 
7.21 
7.21 
7.21 
751 
751 
751 
751 
751 
751 
751 
751 
751 


17.43 
17.43 

2661 
2661 


1737 
2  10 


$884  20 
SI  354  56 
$887  26 
S887  26 
$887  26 
S887  26 
$887  26 
$887  26 
$887  26 
$887  26 

SI  .354.56 

$887.26 
$887.26 

SI  .354  56 
$1  354  56 

$302  88 
$884  20 

S884  20 

S106  90 

$1.354  56 
$106.90  j 

$627  65  ' 
S302  88 
S302  88 


$884  20 

$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
S367  02 
S367  02 
$367  02 
S367  02 
$367  02 
$367  02 
$367  02 
$367.02 
$367  02  ' 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$367  02 


Minimum 
Unadjusted 
Copayment 


$272  41 
$623  05 
S434  76 
S434  76 
S434  76 
S434  76 
$434  76 
$434  76 
$434  76 
$434  76 


$623  05 

$434  76 
$434  76 
$623  05 
$62305 

$114.24 
$27241 

$27241 
$37  42 

$623  05 
$37  42 


$284  00 

5114  24 
$114  24 


$27241 

$184  67 
$184  67 
$18467 
$184  67 
S184  67 
S184  67 
5184  67 
S18467 
SI  84  67 
$184  67 
$184  67 
S164  67 
SI  84  67 
$184  67 
$184  67 
S184  67 
$184  67 
$18467 
$184  67 
$184  67 
5184  67 
$184  67 
S184  67 
Si 84  67 
5184  67 
$184  67 
$184  67 
S184  67 


$176  84 
$270  91 
$177  45 
$177  45 
$177  45 
$177  45 
$177  45 
$177  45 
$177  45 
$177  45 


$27091 

$177  45 
$177  45 
S27091 
$270  91 

$60  58 
$176  84 

$17684 
$21  38 

$270  91 
$2138 


$125  53 
$60  58 
$60  58 


Si  76  84 


$73  40 

$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
S73  40 
$73  40 
$73  40 
$73  40 
$73  40 
$73  40 
S73  40 
$7340 
$73  40 
$73  40 
$73  40 
$73  40 
S73  40 
$73  40 
$73  40 


CPT  codes  ana  desc-iotions  orey  are  coDv''g''i  A-nencan  Medical  Associatior  All  RKjms  Reservec  Aooiicawe  FARS/DFARS  Apply 
Copy^gn'  Anenca"  Denta'  Associatio-  An  -igits  res*"ve<: 
■  Code  IS  new  in  2002. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT 
HCPCS 


Status 
indicator 


43251 

T 

43255 

t 

43256 

T 

43258 

T 

43259 

T 

43260 

T 

43261 

T 

43262 

T 

43263 

T 

43264 

T 

43265 

T 

43267 

T 

43268 

T 

43269 

T 

43271 

T 

43272 

T 

43280 

T 

43289 

T 

43300 

C 

43306 

r 

43310 

c 

43312 

C 

•43313 

c 

•43314 

c 

43320 

c 

43324 

c 

43325 

c 

43326 

c 

43330 

c 

43331 

c 

43340 

c 

43341 

c 

43350 

c 

43351 

c 

43352 

c 

43360 

c 

43361 

o 

43400 

c 

4340' 

Q 

43405 

c 

43410 

c 

434'5 

c 

43420 

c 

43425 

c 

43450 

t 

43453 

t 

43456 

T 

43458 

t 

43460 

c 

43496 

c 

43499 

t 

43500 

c 

43501 

c 

43502 

c 

43610 

c 

43520 

c 

43600 

t 

43805 

c 

43610 

c 

436'- 

c 

43620 

c 

43621 

c 

43622 

c 

43631 

c 

43632 

c 

43633 

r 

43634 

c 

43635 

v_ 

43638 

c 

43639 

^ 

4364C 

c 

43641 

c 

43651 

t 

43652 

t 

43653 

T 

Description 


Operative  upper  Gl  endoscopy  . 
Ooerative  upper  Gi  endoscopy  . 
Uppr  gi  endoscopy  a  stent 
Operative  upper  G!  endoscopy  . 
Endoscopic  ultrasound  exan^  ..., 
Endc  choiangicpancreatograph 
Endo  cholangioparvcreatogiapfi 
Endo  chotangiopancreatograph 
Endo  cholangiopancreatograph 
Erxlo  cholangiopancreatograph 
Eridc  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopanaeatograph 
Laparoscopy   fundoplasty 

Laparoscope  proc  esoph 

Repair  ot  esophagus     

Repair  esophagus  and  fistula  ... 

Repair  of  esophagus  

Repair  esophagus  and  fistula  ,.. 
Esophagoplasty  congentiai 
Tracheo-esophagopiasty  cong  .. 
Fuse  esophagus  &  stomach    .... 
Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  .. 
Repair  of  esophagus 
Repair  of  esopnagus 
Fuse  esophagus  &  ntestme    ..., 
Fuse  esophagus  &  intestine    ..., 
Surgical  opening   esophagus  ,,., 
Surgical  opening  esophagus  .,.. 
Surgical  opening  esopnagus  ... 

Gastrointestinal  repai'      

Gastrointestinal  repair      

Ligale  esophagus  veins  

Esophagus  surgery  for  veins  ... 

Ligale.  staple  esophagus 

Repair  esophagus  wouna 

Repair  esophagus  wound 

Repa  '  esophagus  opening    

Reoa  '  esophagus  opening  

D«ale  esophagus   

D'iate  esopnagus 

Dilate  esopnagus 

Dilate  esopnagus    

Pressure  treatment  esophagus 

Free  leiunun?  'lap  microvasc  ... 

Esopnagus  surgery  procedure  . 

Surgica'  open,rig  of  stomach  .... 

Surgical  repair  of  stomach    

Surgical  repair  ot  stomach  

Surgical  ooenrig  of  stomach  .... 

Incision  of  pyloric  muscle   

Biopsy  o!  stomach  

Biopsy  of  stomach  

E<cision  of  stomacn  lesion   

Excis.on  of  stomach  lesion 

Removal  o'  stomach    

Removal  o'  stomach     

Removal  of  stomac^ 

Removal  0'  stomach 

Removal  of  stomacn 

Removal  of  stomach 

Removal  of  stomach 

Removal  ot  stomach 

Remova'  ot  stomach 

Removs'  of  stomach 

Vagotomy  &  pylorus  repair 

Vagotomy  S  pylorus  repair 

Laparoscopy  vagus  nerve 

Laparcscocy   vagus  nerve 

Lapa'oscopv   5astrostomy 


partial 
partial 
partial 
partial 
partial 
partial 
partial 


APC 


0141 
0141 
0141 
0141 
0141 
0151 
0151 
0151 
0151 
0151 
0151 
0151 
0151 
0151 
0151 
0151 
0132 
0130 


Relative 
Weight 


Payment 
Rate 


fsjaticnai 
Unadjusted 
Copayment 


Minimum 
Unadiusted 
Copayment 


0140 
0140 
0140 
0140 


0140 


0141 


7  21 
721 
721 
7.21 
15  29 
15  29 
15  29 
15.29 
15  29 
15  29 
15  29 
15  29 
15.29 
15  29 
15  29 
56  06 
25.91 


5  65 
5  65 
5  65 
565 


5  65 


7.21 


0132 

56  06 

0132 

56  06 

0131 

37  63 

■  C  jO*  s  -^ew  r.  2002 


■  I  e  ropyngnt  American  Medical  Association  All  Rights  Reserved  Applicable  FAR&DFARS  Aopiy 
,.'.  d-  en  All  rights  rese<ved. 


S367  02 
$367  02 
$367  02 
$367  02 
$367  02 
$778  32 
$778  32 
$778  32 
S778  32 
$778  32 
$778  32 
$778  32 
$778  32 
$778  32 
$778  32 
$778  32 
$2  853  68 
$1,31892 


S287  61 
S287  61 
$287  61 
S287  61 


S2B7  61 


$367  02 


S2  853  68 
S2  853  68 

$1.915  52 


$184  67 
$184  67 
$184  67 
S184  67 
$184  67 
$245  46 
$245  46 
$245  46 
$24546 
$245  46 
$245  46 
$245  46 
S245  46 
S245  46 
$245  46 
$245  46 
SI  .239  22 
$659  53 


$107.24 
$107  24 

SI 07  24 
$107  24 


$107  24 


$184.67 


S1  239  22 

$1,239  22 
$996  07 


$73  40 

$73  40 

$73  40 

$73  40 

S73  40 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$155  66 

$570  74 

$263  78 


$57  52 
$57  52 
S57  52 
$57.52 


$57  52 


$73  40 


$570  74 
$570  74 
$383  10 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 

Status 

HCPCS 

Indicator 

43659 

T 

43750 

T 

43752 

E 

43760 

T 

43761 

T 

43800 

c 

438-0 

C 

43820 

C 

43825 

C 

43830 

T 

43831 

T 

43832 

C 

4384C 

C 

43842 

C 

43843 

C 

43846 

c 

4384- 

^ 

^ 

43845 

C 

4385C 

c 

43855 

C 

43860 

c 

43865 

C 

438  7  C 

T 

43880 

C 

43999 

T 

44005 

C 

44010 

c 

44015 

Q 

44020 

c 

44021 

C 

44025 

C 

44050 

C 

44055 

c 

44100 

T 

44110 

C 

44111 

c 

44120 

<^ 

44121 

c 

44125 

C 

•44126 

C 

•44127 

C 

■44128 

C 

44130 

c 

44132 

C 

44133 

c 

44135 

C 

44136 

c 

44139 

c 

44140 

c 

44141 

c 

44143 

c 

44144 

c 

44145 

c 

44146 

c 

44147 

c 

44150 

c 

44151 

c 

44152 

c 

44153 

c 

44155 

c 

44156 

c 

44160 

c 

44200 

T 

44201 

T 

44202 

c 

•44203 

c 

•44204 

^ 

•44205 

1.^ 

44209 

T 

44300 

c 

44310 

c 

44312 

T 

44314 

o 

44316 

c 

44320  1 

c 

Descnption 


Laparoscope  proc,  stom  

Place  gastrostomy  tube    

Nasai  orogastnc  w  stent  

Change  gastrostomy  tube 
Reposition  gastrostomy  tube 

Reconstruction  of  pylorus 

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomact^  and  bowel 

Place  gastrostomy  'ube   

Place  gastrostomy  tjpe    

Place  gastrostomy  tube   

Repai'  of  stomach  lesion  

Gastropiasrv  'or  obesity   

Gastropiastv  'or  obesity  

Gastric  bypass  for  obesity 

Gastric  bypass  for  obesity 

Revision  gastroplasty        

Revise  stomach-Dowel  fusion 
Revise  stomach-bowe!  fusion 
Revise  stomacn-t)owe'  fusion 
Revise  stomach-bcwei  fusion 

Repair  stomiacr"  opening    

Repair  stomacn-tx>we'  ''Stula 
Stom,ach  Surgery  P'ocedure 

Freeing  o'  bowe  adhesion  

Incision  of  smai'  txjwel     

Insert  needle  cath  txiwel  

Exploration  of  smai'  bowel  

Decomp'ess  smaH  bowel  

Incision  of  arge  bowe       

Reduce  Powei  obsfjct.on 
Correct  malrotation  o<  5owe 

Biopsy  of  Dowel  

Excision  of  bowel  lesion(s) 

Excision  of  bowel  lesion(s) 

Removal  of  small  intestine  

Removal  of  small  intestine  , 

Remova'  o'  smal.  intestine  

Enterecomy  w  taper  cong  ,,,, 
Enterectomy  wo  tape'  cong  . 

Enterectomy  cong  add-on  

Bowe'  to  bowei  tjsor       

Enterectomy  cadave'  donor  .,, 

Enterectomy   live  donor    

Intestine  transplnl   cadaver  

Intestine  transplant,  live  , 

Mobilization  of  colon  

Partial  'emovai  of  colon   

Partial  'emova  of  colon  

Partial  remova  of  colon  

Partial  remova'  of  colon      

Pa,1iai  rem.ovai  of  colon 

Partial  removal  of  colon  

Partial  removal  of  colon  

Removal  o'  colon       

Rerrxjvai  of  colon  ileostomy  ,,.. 
Remova,  of  coion  ileostomy  ,,.. 
Ren-iovai  o'  coion  "ileostomy  ,.,. 
Remova'  of  colon  ileostomy  ,... 
Remova'  o*  coion  ileostomy  .... 

Removal  of  coion  

Laparoscopy    enjeroiysis    

Laparoscopy   leiunostomy 

Laparo  resect  intestine    

Lap  resect  smtestme  addl  

Laparo  partial  coiectomv  

Lap  colectomy  pa"  w  ileum  ,.., 
Laparoscope  proc   intestine 
Open  Dowel  to  skin 

Ileostomy  lejunostomy  

Revision  of  ileostomy  

Revision  of  ileostomy  

Devise  bowel  pouch  

Colostomy 


APC 


0130 
0141 


0121 
0121 


0141 
0141 


0025 

0121 


0141 


Relative 

Weight 


Pavment  National  Mmimurn 

fi[g,g  Unadjusted       Unadjusted 

Copayment      Copayment 


25,91 
7^1 


2.54 
2.54 


751 
7.21 


3.39 

^54 


721 


0131 
0131 


0130 


0026 


$1,318  92 
$367  02 

$129  30 
$129,30 


$367  02 
$367  02 


$659  53 
$184  67 


$52  53 
$52  53 


$184  67 
$184,67 


$172.56 


$65.57 
$52.53 


$263  78 
$73  40 

$25  86 
$25  66 


$73  40 
$7340 


$3451 
$25  86 


$367.02 


37.63 
37.63 


25.91 


12.62 


$1,915  52 
$1.915  52 


$184.67 


i.07 
$896.07 


$73.40 


$38310 
$38310 


$1.318  92  $659.53  $263  78 


$642.41 


$277.92 


$126  46 


CPT  codes  ana  aescripnons  onu  are  cocvnar^'  Ar-iencan  Medica  Assoc-ator-   Av  Rights  Rese^vPC   Ai>r;<ar.e  "^ARS/DFARS  Aop»y, 
CopyngT  Ane'icar  Dentai  Association  Al  ngnts  rese'/eo 
■  Code  !S  new  'r  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CP'  Status 

HCPCS       Indicator 


Description 


APC 

Relative 
Weight 

Payment 
Rate 

National 
Unadjusted 

Minimum 
Unadjusted 

Copayment 

Copayment 

S642  4' 

S277  92 

1 

0026 

12.62 

SI  28  48 

:::;::::::    :::::: i :;:::::::::; i 

0142 

6  94 

S353  27  1 

$151.91 

$70.65 

0142 

6  9.1 

S353  27 

S151  91 

$70.65 

0142  : 

6  94 

S353  27 

8151  91 

$70.65 

0142 

6  94 

S353  27 

S151  91 

S70  65 

0142 

6  94 

S353  27 

S151  91 

S70.65 

0142 

6  94 

S353  27 

$151  91 

S70  65 

0142  ! 

5  94 

S353  27 

S151  91 

S70  65 

0142 

6  94 

S353  27 

S151-91 

S70.65 

0142 

6  94 

S353  27 

S151  91 

S70.65 

0142 

6  94 

S353  27 

S151.91 

S7065 

0142 

6  94 

5353  2-' 

S151  91 

570,65 

0142 

6  94 

S353  27 

S151  91 

S7065 

0142 

6  94 

S353  27 

S151  91 

S70.65 

0142 

6  94 

S353  27 

S151  91 

S70-65 

0142 

6  94 

S353  27 

S151  91 

S70  65 

0142 

6  94 

3353  27 

S151  91 

S70  65 

0142 

6  94 

S353  27 

S151  91 

$70  65 

0143 

7  2~ 

S370  07 

S185  04 

S7401 

0143 

7  2^ 

S370  07 

S185,04 

S7401 

0143 

7  27 

S37C  07 

S185  04 

S7401 

0143 

7  27 

S37C  07 

SI 85  04 

S74.01 

0143 

727 

S370  07 

SI  85  04 

374,01 

0143 

7  27 

S370  07 

S185  04 

S7401 

0143 

7  27 

S370  07 

S185  04 

S7401 

0143 

7  27 

S370  07 

SI  85  04 

S74.01 

0143 

727 

S370  07 

SI  85  04 

S74.01 

0143 

727 

S370  07 

S18504  • 

S7401 

0121 

2  54 

SI 29  30 

S52  53 

S25  86 

0142 

6  94 



S353  27 

$15l'91 





$7a65 

^^ 

0130 

25  9-! 

S1. 31892 

S659  55 

S263  78 

0130 

25  91 

S1  318  92 

S659  53 

S263  78 

0149 

13  53 

S688  73 

S293  06 

SI  37  75 

0148 

2  40 

SI  22  17 

S43  59 

S2443 

0149 

13.53 

S688  73 

S293  06 

SI  37  75 

0149 

13  53 

S688  73 

S293  06 

SI  37.75 

0150 

18  08 

S920  34 

S437  12 

S1 84.07 

- 

44322 

C 

44340  '  T 

44345 

C 

44.346 

C 

44360 

t 

44361 

t 

44363 

T 

44364  I  T 

44365  t  T 

44366  \  T 

44369  1  T 

443^0  ]  T 

44372  :  T 

44373 

T 

44376 

T 

44377 

T 

44378 

t 

44379 

T      ] 

44380 

t     ] 

44382 

t     ' 

44383 

T 

44385 

T 

44386 

T 

44388 

T  - 

44369 

T 

44390 

t 

44391 

T 

44392 

t 

44393 

t 

44394 

T 

44397 

T 

44500 

T 

44602 

C 

44603 

C 

44604 

c 

44605 

c 

44615 

c 

44620 

c 

44625 

c 

44626 

c 

44640 

c 

44650 

c 

44660 

c 

44661 

c 

44680 

c 

44700 

c 

44799 

T 

44800 

c 

44820 

c 

44850 

c 

44899 

c 

44900 

c 

44901 

c 

44950 

c 

44955 

c 

44960 

c 

44970 

T 

44979 

t 

45000 

T 

45005 

T 

45020 

t 

45100 

t 

45106 

T 

45110 

c 

45111 

c 

45112 

c 

45113 

c 

45114 

c 

45116 

c 

46119 

c 

45120 

c 

45121 

c 

45123 

c 

45126 

c 

45130 

c 

Colostomy  with  biopsies 

Revision  of  colostomy  

Revision  of  colostomy  

Revision  of  colostomy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/biopsy 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/stent  ... 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/biopsy 

Small  bowel  endoscopy  

S  bowel  endoscope  w/stent  

Small  tx)wel  endoscopy  

Small  bowel  endoscopy  

Ileoscopy  W'Stent    

Endoscopy  of  bowel  pouch   

Endoscopy,  bowel  pouch/biop  . 

Colon  endoscopy       

Colonoscopy  with  biopsy 

Colonoscopy  for  foreign  body  .. 

Colonoscopy  for  bleeding     

Colonoscopy  &  polypectomy   ... 
Colonoscopy,  lesion  removal  .., 

Colonoscopy  w.'snare  

Colonoscopy  w  stent 

Intro  gastrointestinal  tube 

Suture,  small  intestine    

Suture,  small  intestine   

Suture,  large  intestine  

Repair  of  bowel  lesion 

Intestinal  stricturoplasty  

Repai' bowel  opening  

Repaif  Dowel  opening  

Repair  bowel  opening  

Repair  Dowelskin  fistula  

Repair  boAei  fistula   

Peoair  bowei-Diadder  fistula 

Repair  bowei-blaader  fistula 

SurgicB'  revision   intestine    

Suspend  bowel  w  prosthesis  .... 

Intestine  surgerv  procedure     ... 

Excisior^  of  Dowel  pouch  

Excisic  cf  mesentery  lesion  ... 

Repai'  of  mesentery     

Bowel  Surgery  procedure  

Dram  app  abscess  open  

Drain  app  abscess  percirt  

Appendectomy         , 

Appendectomy  add-on  

Appendectomy  

Laparoscopv  appendectomy  .. 

Lapa'cscope  proc  app  

D'amage  cf  pelvic  abscess  

D'a.nage  of  rectal  abscess  

Drainage  of  rectal  abscess  

Biopsy  of  rectum       

Removal  of  anorectal  lesion  .... 

Removal  ot  rectum       :,. 

Partial  removal  of  rectum  

Removal  of  rectum  

Partial  proctectomy 

Partial  removal  of  rectum  

Partial  removal  ot  'ectum  

Remove  rectum  w  reservoir  .... 

Removal  of  rectum    

Removal  of  rectum  and  colon  . 

Partial  proctectomy 

Pelvic  exenteration    

Excision  of  rectal  prolapse  


CPT  codes  ano  rJescnptions  only  are  copynghl  Amencan  Medcal  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copyright  Arriencan  Denial  Association  All  rights  reser^ved, 
■  Code  is  new  in  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


OPT 
HCPCS 


Status 
Indicator 


Description 


45135 

•45136 
45150 
45160 
45170 
45190 
45300 
45303 
45305 
453C7 
45308 
45309 
453^5 
4531' 
45320 
4532^ 
45327 
45330 
45331 
45332 
45333 
45334 
45337 
45338 
45339-  T 
4534-  T 
45342 
45345 
45355 
45378 
45379 
45380 
45382 
45383 
45384 
45385 
45387 
45500 
45505 
45520 
45540 
45541 
45550 
45550 
45662  C 
45563  C 
4580C' 
45805 
4582C 
45825 
4590C 
45905 
45910 
45915 
45999  T 
■46020  T 
46030  N 
46040 
46045 
46050 
46050 
4607C 
46080 
46083 
4620C 
46210 
46211 
46220 
46221 
46230 
46250 
46255 
46257 
46258 
46260 


T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 
C 
T 


C 

c 
c 
c 

T 
T 

T 
T 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Excision  of  reclai  prolapse  

Excise  ileoanal  'eservoir  , 

Excision  o'  'ecta  stricture  

Excision  of  'ectai  lesion  , 

Excision  of  rectai  lesion  

Destruction  rectal  tumor 

Proctosigmoidoscopy  dx  

Proctosigmoidoscopy  dilate 

ProtosigmoiOoscopy  w/bx 

ProtosigmoiOoscopy  fb  

ProtosigmoiOoscopy  removal  ., 
ProtosigmioiOoscopv  'emoval  . 
Protosigmoidoscopv  -emoval  . 
ProtosigmoiOoscopy  bleed 
Protosigmoidoscopv  ablate 
j  Protosigm,oidoscoc»  .civui 
Proctosigmoiooscoct  *  stent  ., 

Diagnostic  sigmoidoscopy  

Sigmoidoscopy  aio  oopsy  

Sigmoidoscopy  a  ft  ■emovat  ,, 
Sigmoidoscopv  &  poivpectomy 
Sigmo'doscopv  'c  pieeamg 
Sigmoidoscopv  i  oeccm--ess 
Sigmoiooscpy  v\;umr  'e^'Ove 
Sigmoidoscopy  a  aD.aie  !„"-' 
Sigmoidoscopy  *  t^it'asouno   .. 
Sigmoidoscopy  w  us  guide  bx  . 

Sigmodoscopy  v%  stent    

Surgical  colonoscopy  

Diagnostic  colonoscopy 

Colonoscopy  w/fb  removal  

Colonoscopy  and  biopsy  

Colonoscopy  control  bleeding  . 
Lesion  removal  colonoscopy  .. 
Lesion  remove  colonoscopy  .. 
Lesion  removal  colonoscopy   .. 

Colonoscopy  w  stent  

Repair  of  rectum 

Repair  of  rectum  

Treatment  of  rectal  prolapse  ... 

Correct  rectal  prolapse   

Correct  rectal  prolapse     

Repair  rectum,  remove  sigmoid 

Repair  o*  rectoceie  

Expio'ation  repair  of  rectum  .... 
Exploration  repair  of  rectum   ... 

Repair  reel  bladder  fistula  

Repair  fistula  a  colostomy  

Repair  rectouretfira  fistula  

Repair  fistula  /.  colostomy    

Reduction  of  rectai  prolapse 
Dilation  of  anai  sphincter 

Dilation  o'  rectal  narrowing  

Remove  rectai  obstruction  

Rectum  Surgery  procedure 

Placement  of  setc^  

Removal  of  rectai  marker 

Incision  of  recta'  abscess 

Incision  of  recta!  abscess  

Incision  of  anai  aDscess    

Incision  of  recta'  abscess 

Incision  of  anai  septum     , 

Incision  of  anal  sphincter  

Incise  external  hemorrtioid , 

Removal  of  ana'  fissure  

Remova'  of  ana'  crypt     , 

Removal  c'  ana'  crypts     

Removal  0'  anai  tab        

Ligation  of  hemorrhoidts)  

Removal  of  anal  tabs     , 

Hemorrboidectomy  

HemorrtioiOectomy   

Remove  fiemormoids  S  fissure 
Remove  hemorrhoids  &  fistula  . 
Hemorrhoidectomy    


APC 


0150 


0148 
0149 

0149 
0148 
0148 
0148 


0155 

0150 
0148 
0150 
0155 
0149 
0148 
0150 
0149 
0150 
0149 
0155 
0149 
0150 
0150 
0150 
0150 
0150 


Relatrve 
Weight 


Payment 
Rate 


0150 

0150 

0150 

0150 

0146 

0146 

0146 

0146 

0147 

0147 

0147 

0146 

0147 

0147 

0147 

0146 

0146 

0146 

0147 

0147 

0147 

0147 

0147  j 

0147  I 

0147  ! 

0147 

0143 

0143 

0143 

0143 

0143  I 

0143 

0143  ! 

0143 

0143 

0150 

0150 

0098 


18.08 

18  08 
1808 
18.08 
273 
2  73  I 
2.73  ! 
2  73 
571 
571 
571 
2  73 
5  71 
5.71 
571 
2.73 
273 
273 
5.71 
5.71 
5.71 
571 
571 
5.71 
5.71 
571 
727 
7  27 
7,27 
7.27 
7.27 
7.27 
7  27 
727 
7,27 
1808 
18  08 
1.24 


18.08 


240 

13  53 

13  53 
240 
240 
2.40 


S920  34 
S920  34 
5920  34 
$920  34 
S138.97 
$138  97 
$13897 
$13897 
$290  66 
S290  66 
S290  66 
S138  97 
S290  66 
S290  66 
S290  66 
$138  97 
S13897 
S13897 
S290  66 
S290  66 
S290  66 
S290  66 
S290  66 
$290  66 
$290  66 
$290  66 
S370  07 
$370.07 
$37007 
$370.07 
$37007 
$370  07 
$37007 
$37007 
$370  07 
S920  34 
S920  34 
563.12 


S920.34 


526 

1808 

240 
18.08 

526 
1353 

2  40 
1808 
13  53 
18  08 
1353 

526 
1353 
18  08 
1808 
1806 
18  06 
18  08 


National  Minimum 

Unadjusted      Unadjusted 
Copaynwnt  ,  Copayment 


$122  17 
$688  73 
$688  73 
S122  17 
$122  17 
$122.17  I 

$267  76  I 

S920  34 
$122  17 
S920  34 
S267  76 
S688  73 
S122  17 
S920  34 
S688  73 
S920  34 
S688  73 
$267  76 
$688  73 
S920  34 
S920  34 
S920  34 
S920  34 
S920  34 


$437  12 

S437  12 

S437  12 

$437  12 

$63  93 

S63  93 

S63  93 

$63  93 

S136  61 

$136  61 

S136  61 

$63  93 

S136  61 

$136  61 

S136  61 

$63  93 

$63  93 

$63  93 

S13661 

$13661 

S13661 

$13661 

$13661 

S136  61 

$13661 

S13661 

SI  85  04 

S185  04 

S185  04 

S185  04 

SI 85  04 

$185  04 

S185  04 

S185  04 

S185  04 

$437  12 

S437  12 

$20  88 


S437.12 


$43  59 
S29306 
S29306 
$43  59 
$43  59 
$43.59 


S437  12 

$43  59 

$437  12 

S293  06 
$43  59 
$437  12 
$293  06 
S437  12 
$293  06 

$293  06 

S437  12 
S437  12 
S437  12 
$437  12 
$437  12 


$18407 
$184  07 
$184  07 
$18407 
$27  79 
S27  79 
$27  79 
$27  79 
$5813 
S58  13 
$5813 
$27  79 
$58  13 
$5813 
$58  13 
S27  79 
S27  79 
S27  79 
$58  13 
$58  13 
$58  13 
$5813 
$58  13 
$58  13 
$58  13 
$5813 
S74  01 
$74  01 
$74  01 
S7401 
S74  01 
$74  01 
$74  01 
S74  01 
$74  01 
$18407 
$184  07 
$1262 


$184  07 


S24  43 
$137  75 
$137  75 
$24  43 
$24  43 
$24  43 

$53  55 
$18407 

$24  43 
$184  07 

$53  55 
SI  37  75 

$24  43 
$184  07 
SI  37  75 
$184  07 
$137  75 

$53  55 
$137  75 
Si 84  07 
S184  07 
S184  07 
$184  07 
$184  07 


CP    codes  310  aescnptions  only  are  coov^gr'-  Ar-.encar  Meaca  Association  All  Rights  Reserved  AppicaDie  FARSOFARS  Apply. 
Cocv'ignt  ATiericar  Dental  Association  All  rights  reser/eo 
'Code  is  ie*  sr  2002. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS   indicator 

46261  T 

46262 

T 

46270 

T 

46275 

T 

46280 

T 

46285 

T 

46288 

T 

46320 

T 

46500 

T 

46600 

N 

46604 

T 

46606 

T 

46608 

T 

46610 

T 

46611 

T 

46612 

T 

46614 

T 

46615 

T 

46700 

T 

46705 

C 

46715 

C 

46716 

c 

46730 

c 

46735 

c 

46740 

c 

46742 

c 

46744 

c 

46746 

c 

46748 

c 

46750 

T 

46751 

c 

46753 

T 

46:^54 

r 

46760 

T 

46761 

T 

46762 

T 

46900 

T 

46910 

t 

46916 

T 

46917 

T 

46922 

t 

46924 

T 

46934 

T 

46935 

T 

46936 

T 

46937 

T 

46938 

T 

46940 

T 

46942 

T 

46945 

t 

46946 

T 

46999 

T 

47000 

T 

47001 

C 

47010 

c 

47011 

T 

47015 

C 

47100 

c 

47120 

c 

47122 

c 

47125  C 

47130  C 

47133  C 

47134  C 

47135  C 

47136 

c 

4730C 

c 

4  7350 

c 

4736C 

c 

47361 

c 

47362 

c 

•47370 

t 

•47371 

t 

47379 

|T 

•47380 

Ic 

Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unadiusted 
Copaymeni 


Minimum 
Unadjusted 
Copayment 


Remove  hemorrtioids  &  fissure 
Remove  hemorr^lDlds  &  fistula  .. 

Removal  of  anal  fistula , 

Removal  of  anal  fistula  ..; 

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Repair  anai  fistula  , 

Removal  of  nemorrnoKJ  clol» , 

Iniection  into  hemorrfioids  

Diagnostic  anoscopy    

Anoscopy  and  dilation  

Anoscopy  and  Biopsy    

Anoscopy   remove  for  body  

Anoscopy  remove  lesion  

Anoscopy  

Anoscopy   remove  lesions  

Anoscopy  control  Dieeding  

Anoscopy  

Repair  of  anal  stricture  

Repair  of  anal  stncture  

Repair  of  anovaginal  fistula 

Repair  of  anovaginal  'isfula   

Construction  of  absent  anus  .... 
Construction  of  aDseni  anus  .... 
Construction  of  absent  anus  .... 
Repair  of  imperforated  anus  .... 

Repair  of  cioacai  anomaly   

Repa:'  of  cioacai  anomaly 

Repair  of  cioacai  anomaly 7. 

Repai'  of  anal  spfimcter  

Repa  r  of  anal  sphincter  

Reconstruction  of  anjs   

Removal  of  suture  'rom  anus  ... 

Repair  of  anal  sphincter  

Repair  of  anai  sphincter  

Implant  artificial  sphincter 

Destruction   anai  'esion(s)  

DestrjctiQr  anal  lesion(s) 

Cn^osurgery    anal  lesion(s)  

Laser  surgen/  anal  lesions  

Excision  of  arai  lesionis)  

Destruction  anai  'esionis) 

Destruct  on  of  hemorrhoids  

Destruction  of  hemorrhoids    

Destruction  of  hemorrhoids  

Crvotnerapy  of  rectai  lesion   

Cryotherapy  of  rectal  lesion  

Treatment  of  anal  fissure  

Treatment  of  anal  fissure  _., 

Ligation  of  hemorrhoids 

Ligation  of  hemorrhoids , 

Anus  surgery  procedure  

Needle  biopsy  of  liver  

Needle  biopsy  liver  add-on  .... 

Open  drainage  liver  lesion  

Percut  drain   liver  lesion 

Iniect.  aspirate  liver  cyst 

Wedge  biopsy  of  liver   

Partial  'emoval  of  liver  

Extensive  removal  ol  liver  

Palia!  removal  of  liver  

Partial  removal  of  liver  

Removal  of  donor  liver  

Partial  remova-  donor  liver  

Transplantation  of  liver 

Transplantation  of  liver  

Surgery  for  liver  lesion  

Repair  liver  wound       

Repair  liver  wound       

Repair  live'  wound       

Repair  iiver  wound       

Laparo  ablate  iiver  tumor  rf 

Laparo  ablate  iiver  cryosug 

Laparoscope  procedure   liver  . 
Open  ablate  liver  tumor  rf  


0150 
0150 
0150 
0150 
0150 
0150 
0150 
0155 
0155 


0144 

0145 
0144 
0145 
0145 
0145 
0145 
0145 
0150 


0150 


0150 
0149 
0150 
0150 
0150 
0016 
0017 
0013 
0695 
0695 
0695 
^0155 
0155 
0149 
0149 
0150 
0149 
0149 
0155 
0155 
0149 
0685 


0005 


0130 
0130 
0130 


18  08 
18  08 
18  08 
18  08 
18  08 
18  08 
18  08 
526 
5  26 

4  43 

1081 

443 

10  81 
1081 
1081 
1081 
1081 
18  08 


1808 


4.03 


25  91 
25  91 
2591 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  AssociVon  All  Rights  Reserved  Applical>le  FARS/DFABS  Apply 
Cooyng^t  Amencan  Dental  Associatioo.  All  nghts  reserved 

•  Code  s  new  <n  2002 


S920  34 
S920  34 
S920  34 
S920  34 
S920  34 
S920  34 
S920  34 
S267  76 
S267  76 

S225  50 
S550  27 
S225  50 
S550  27 
S550  27 
S550  27 
S550  27 
S550  27 
S920  34 


$437  12 
S437  12 
S437  12 
S437  12 
S437  12 
S437  12 
S437  12 


S49  32 
SI  79  39 

S49  32 
S179  39 
Si  79  39 
Si  79  39 
Si  79  39 
5179,39 
S437  1 2 


$920  34 


S437  12 


$205.14 


$90.26 


S184  07 
SI 84  07 
SI  84.07 
SI  84.07 
SI  84.07 
S184.07 
$18407 
S53  55 
S53  55 

S45.10 

S1 10  05 
S4510 
S11005 
S11005 
S1 10  05 
S1 10  05 
S11005 
Si  84  07 


$184  07 


18  08 

S920  34 

S437  12 

S184  07 

13.53 

$688  73 

S293  06 

$137  75 

1808 

S920  34 

$437  12 

$18407 

18  08 

S920  34 

$437  12 

SI  84  07 

18  08 

$920  34 

$437  12 

$184  07 

3  02 

$153  73 

$64  57 

$30  75 

958 

S492  75 

$226  67 

$98  55 

1.36 

S69  23 

S17  66 

$13  85 

15  78 

$803  27 

$369  50 

S160  65 

15.78 

S80327 

S369  50 

$160  65 

15  78 

$803  27 

S369  50 

$160  65 

5  26 

S267  76 
$267  76 

S53  55 

5.26 

$53  55 

1353 

$688  73 

S293  06 

$137  75 

13  53 

$688  73 

S293  06 

S137  75 

1808 

$920  34 

S437  12 

S184  07 

13  53 

S688  73 

S293  06 

8137  75 

13  53 

S688  73 

S293.06 

$137  75 

526 

$267  76 

$53  55 

5.26 

$267  76 

$53  55 

13.53 

$688  73 

S293  06 

Si  37  75 

9.16 

S4662B 

S205  •  6 

$93  26 

$41.03 


SI  318  92 
SI  318  92 
Si  .318.92 

$659  53 

$659  53 

$659  53 



S263  78 
$263  78 
S263  78 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


•47381 

C 

•47382 

T 

47399 

T 

47400 

C 

47420 

c 

47425 

c 

47460 

c 

47480 

c 

47490 

c 

47500 

N 

47505 

N 

47510 

T 

47511 

T 

47525 

T 

47530 

t 

47550 

C 

47552 

t 

47553 

t 

47554 

t 

47555 

T 

4-556 

T 

47560 

T 

47561 

T 

47562 

T 

47563 

T 

47564 

T 

47570 

C 

47579 

T 

47600 

C 

47605 

C 

47610 

c 

47612 

c 

47620 

c 

47630 

T 

47700 

c 

47701 

c 

47711 

c 

47712 

c 

47715 

c 

47716 

c 

47720 

c 

47721 

c 

47740 

c 

47741 

c 

47760 

c 

47765 

c 

47780 

c 

47785 

c 

47800 

c 

47801 

c 

47802 

c 

47900 

c 

47999 

T 

48000 

c 

48001 

c 

48005 

c 

48020 

c 

48100 

c 

48102 

J 

48120 

c 

48140 

c 

48145 

c 

48146 

c 

48148 

c 

48150 

c 

48152 

c 

48153 

c 

48154 

c 

48155 

c 

48160 

E 

48180 

c 

48400 

c 

48500 

c 

48510 

c 

48511 

s 

Open  ablate  liver  tumor  cryo  ... 

Percut  ablate  liver  rf  

Liver  surgery  procedure  

Incision  of  liver  ouct  , 

Irwision  of  bile  duct  

Incision  of  bile  duct  

Incise  bile  duct  sphincter , 

Incision  of  gallbladder    

Incision  of  gallbladder    

Injection  tor  liver  x-rays  

Injection  for  liver  x-rays  , 

Insert  catheter  bile  duct 

Insert  biie  duct  drain      

Change  biie  duct  catheter 

Revise  reinsert  bile  tube 

Bile  duct  endoscopy  add-on 

Biliany  endoscopy  thru  skin  

Biliary  endoscopy  thru  skin  

Biiia'-y  endoscopy  th'-u  skin  

Bilia'v  endoscopy  thru  skin  

Bilia'v  endoscopy  thru  skin  

Laparoscopy  w  choiangio    

Laparo  w  cholangio "biopsy 

Laparoscopic  cnolecystectomy 

Laparo  Cholecystectomy  graph 

Laparo  cholecystectomy  expir  .. 

Laparo  choiecystoenterostomy 

Laparoscope  proc   biliary  

Removal  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallbladder    

Removal  of  gallbiadoe'  

Removal  of  gallbladder   

Remove  bile  duct  stone  

Exploration  of  bile  ducts 

Bile  duct  revision  

Excision  o'  bile  due'  tumc 

Excision  of  bile  duct  tumor 

Excision  of  bile  duct  cyst 

Fusion  of  bile  duct  cyst    , 

Fuse  gallbladder  &  bowel 

Fuse  upper  gi  structures  

Fuse  gallbladder  &  tx)wel 

Fuse  gallbladder  &  bowel 

Fuse  bile  ducts  and  bowel  

Fuse  liver  ducts  &  bowei  

Fuse  bile  ducts  and  bowei 
Fuse  Dile  ducts  and  tx3wei 
Reconstruction  of  bile  ducts 

Placement  bile  duct  support 

Fuse  liver  duct  &  intestine 

Suture  bile  duct  injury       

Bile  tract  surgery  procedure       .. 
Drainage  of  abdomen 
Placement  of  dram  pancreas  ... 
Resect  debnoe  pancreas 
Removal  of  pancreatic  stone    ... 
Biopsy  of  pancreas 

f^eedte  biopsy   pancreas  

Removal  of  pancreas  lesKXl 

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy 

Removal  of  pancreatic  duct 

Partial  removal  of  pancreas 

Pancreatectomy 

Pancreatectomy       

Pancreatectomy      

Removal  of  pancreas      

Pancreas  reniovaltransplant 

Fuse  pancreas  and  bowel 

Injection  intraop  add-on  

Surgery  of  pancreas  cyst 
Drain  pancreatic  pseudocyst      .. 
Drain  pancreatic  pseudocyst     ... 


APC 


0152 
0005 


01 S2 
0152 

0122 

0121 


Relative 
Weight 


0152 

0152 
0152 
0152 
0152 
0130 
0130 
0131 
0131 
0131 


0130 


0152 


0121 


0685 


0005 


16.13 
4.03 


1613 
1613 

9  89 
2  54 


16.13 

16.13 
1613 
1613 
16  13 
2591 
25  91 
37  63 
37  63 
37.63 


25.91 


16.13 


2.54 


916 


4  03 


CPT  codes  and  cSescnptions  only  are  copyngnt  A-neicar  Medicai  AssociatKy-  An  Riafir?  Rese'vea  Appicaoie  PARS  r- abs  Aopiy 
Cooynght  Amencar  Dentai  Association   Ali  ngMs  ■ese'vea 
■  Code  IS  new  in  2002 


Payrr>ent 
Rate 


National  Minimum 

Unadjusted      Unadjusted 
Copayment      Copayment 


$821  08 
$205  14 


$821.08 
$82108 

S503  44 

S129  30 

S821  08 

$821  08 

S821  08 

$821  08 

$821  08 

$1  318.92 

$1,318.92 

$1,915  52 

$1  915  52 

$1.915  52 


$1,318.92 


$821.08 


$129.30 


$466  28 


S20514 


$207.38 
$90^ 


$164.22 
$41.03 


$207.38 

$164.22 

$207.38 

$164  22 

$11493 

S100  69 

S52  53 

$25  86 

$20:-  38 

S164  22 

S20"38 

$164  22 

S2C"  38 

S164  22 

$20-^  36 

S-64  22 

$20-  38 

S164  22 

$659  53 

S263  78 

$659  53 

$263  re 

$996  C^ 

$383  10 

$996  C- 

$383  10 

$99607 

$383  10 

S659  53 


S207  38 


S263  78 


$164  22 


$52.53 


$205.16 


S25  86 


$93  26 


S90  26 


$41  03 


I 
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CPT 
-iCPCS 


Status 
Indicator 


Descnption 


48520 

C 

48540 

C 

48S45 

C 

4854^ 

c 

48550 

E 

48554 

E 

43556 

C 

48999 

T 

49000 

C 

49002 

c 

490 10 

c 

49020 

c 

49021 

c 

4Q040 

c 

4904- 

c 

49060 

c 

49061 

c 

49062 

c 

4908C 

T 

49081 

T 

49085 

T 

491 80 

T 

49200 

T 

492C1 

c 

49215 

c 

49220 

c 

49250 

T 

49265 

c 

4^320 

t 

4932' 

t 

49322 

t 

49323 

T 

49329 

T 

49400  ■ 

N 

49420 

T 

49421 

T 

49422 

T 

49423 

t 

49424 

N 

49425 

C 

49426 

t 

49427 

N 

49428 

C 

43429 

t 

■49491 

T 

■49492 

T 

49495 

T 

49496 

T 

49500 

T 

495C1 

T 

49505 

T 

49507 

T 

49520 

T 

49521 

T 

49525 

t 

49540 

T 

49550 

T 

49553 

T 

49555 

T 

49557 

T 

49560 

T 

49561 

T 

49565 

T 

49566 

T 

49568 

T 

49570 

T 

49572 

t 

49580 

T 

49582 

t 

49585 

T 

49587 

T 

49590 

T 

49600 

T 

49605 

C 

49606 

C 

Fuse  pancreas  cyst  and  bowel 

Fuse  pancreas  cyst  and  bowel  .. 

Pancreatorrhaphv  

Duodenal  exc.usion    

Done  Daocreaiectomy  

Transpi  aliografi  pancreas 

Removal  allograft  pancreas  

Pancreas  surgery  procedure 

Exploratior^  of  abdomen  

Reopening  of  abdomen     

Exploration  benmd  aDdomen  

Dram  abdominal  abscess  

Drain  abdominal  abscess  

Dram  open  abdom  abscess  

Dram  percut,  abdom  abscess  ... 

Dram   open,  retrop  abscess    

Dram   percut   'etroper  absc    

Drain  to  peritoneal  cavty    

Puncture   pertoneai  cavity  

Removal  of  abdominal  fluid 

Remove  abdomen  fore.gn  body  . 

Biopsy,  abdominal  mass  

Removal  of  abdominal  lesion  

Removal  of  abdominal  lesion 

Excise  sacral  spine  tumor  

Multiple  surgery  abdomen  

Excision  of  umbilicus  

Removal  of  omentum  

Diag  laparo  separate  proc 

Laparoscopy  biopsy    

Laparoscopy   aspiration  

Laparo  drain  lympfiocele  

Laparo  proc,  abdrrvper  oment  — 

Air  miection  into  abdomen  

I  Insert  abdominal  dram  

'  Insen  abdominal  dram 

Remove  perm  cannula  catheter 
Exchange  drainage  catfieter    .... 

Assess  cyst  contrast  inject  

Insert  abdomen-venous  dram  ... 
Revise  abdomen-venous  shunt . 

Injection  atxlommal  shunt  

Ligation  of  shunt   

Removal  of  shunt  

Repairing  hern  premie  reduc  .... 
Rpr  ing  hern  premie,  blocked  .... 

Repair  inguinal  hernia,  init  

Repair  inguinal  hernia,  inlt  

Repair  inguinal  hernia  

-  Repair  inguinal  hernia,  init  

Repair  inguinal  hernia  

Repair  inguinal  hernia  

Rerepair  inguinal  hernia  

Repair  inguina!  hemia,  rec  

Repair  inguinal  hernia  

Repair  lumbar  hernia  

Repair  femoral  hernia 

Repair  femoral  hemia.  init 

Repair  femoral  hernia    

Repair  femoral  hernia  recur  .... 

Recar  abdominal  hernia  

Reoa  '  incisional  hernia 

Rerepair  abdominal  hernia 

Repair  incisional  hernia    

Hernia  repair  w  mesh    

Repair  epigastric  hernia  

Repair  epigastnc  hernia  

Repa  r  jmoilical  hernia 

Repair  jmoilical  hernia  

Repair  umbilical  hernia 

Repa.r  umDiiicai  hemia  

Repa  r  atxjomma'  hernia  

Repair  ^mOihcai  .esion  

Repair  u'T'biiical  lesion  

Repair  umbilical  lesion  


APC 


0005 


Relative 
Weight 


Payment 

Rate 


National  Minimum 

Unad)usted       Unadjusted 
Copayment       Copayment 


0070 
0070 
0153 
0685 
0130 


0153 


0130 
0130 
0130 
0130 
0130 


0153 

0153 
0105 
0153 


0153 


0105 

0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 


4.03 


4  58 
4  58 

23  55 
9  16 

25.91 


23  55 

25,91 
25  91 
25  91 
2591 
25.91 


23  55 

23  55 
•'4  76 
23  55 


2355 


14.76 
31  40 
31  40 
31  40 
31  40 
31  40 
31.40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
3140 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31  40 
31.40 


CPT  codes  and  desctiplions  only  are  copyright  American  Medical  Associalon  All  Rights  Reserved  Applicatite  FAR&'DFARS  Apply 
Copyright  Airwrican  Dental  Association  All  nghts  reserved 
■  Code  IS  new  in  2002. 


S205.14 


S233  1 4 
S233  14 

Si  198  79 
S466  28 

S1  318  92 


Si  198  79 

SI  318  92 
S1.318  92 
Si. 31 8  92 
S1.318  92 
SI  318  92 

51,198  79 

51,198  79 

5751  34 

51.198  79 


Si  198  79 


S751  34 
SI. 598  39 
51,598  39 
S1  598  39 
5V598  39 
51  598  39 
51  598  39 
51  598  39 
SI  598  39 
51  598  39 
SI  598  39 
51  598  39 
51  598  39 
51  598  39 
51,598  39 
51  598  39 
51  598  39 
SI  598  39 
Si  ,598  39 
51  598  39 
51  598  39 
51 ,598  39 
51,598  39 
51,598  39 
51  598  39 
51-598  39 
51.598  39 
51  598  39 
51  598  39 
51,598.39 


$90.26 


579  60 

579  60 

$496  31 

5205  16 

5659.53 


5496.31 


5659  53 
5659  53 
5659  53 
5659  53 
5659  53 

S496  31 
5496  31 
S368  16 
549631 


S496  31 


S368  16 

5556  98 
5556  98 
5556  98 
5556  98 
5556  98 
5556  98 
5556  98 
S556  98 
5556  98 
5556  98 
S556  98 
5556  93 
5556  98 
5556  98 
5556  98 
5556  98 
5556  98 
5556  96 
5556  98 
5556  98 
5556  98 
5556  98 
5556  98 
5556  98 
S556  98 
5556  98 
5556  98 
5556  98 
S556.98 


$41.03 


546  63 
S4663 

5239  76 
593  26 

S263  78 


S239  76 

5263  78 
5263,78 
5263  78 
5263  78 
5263  78 

523976 
5239  76 
5150  27 
5239  76 


S239.76 


5150  27 
S319  68 
5319  58 
5319  68 
53  ■'9  68 
5319  68 
5319  68 
S3'9  68 
531968 
5319  68 
5319  68 
S3  ■'9  68 
531968 
5319  68 
5319  66 
S319  68 
5319  68 
5319  68 
5319  68 
5319  68 
5319  68 
5319  58 
5319  68 
5319  66 
5319  68 
5319  68 
5319  68 
5319  68 
5319  68 
$319.58 
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CRT/ 
HCPCS 


Status 
Indicator 


49610 

c 

49611 

C 

49650 

T 

49651 

T 

49659 

T 

49900 

C 

49905 

C 

49906 

c 

49999 

T 

50010 

c 

50020 

c 

50021 

s 

50040 

c 

50045 

c 

50060 

c 

50065 

c 

50070 

c 

50075 

c 

50080 

T 

50081 

T 

50100 

c 

50120 

o 

.   50125 

c 

50130 

c 

50135 

c 

50200 

T 

50205 

c 

50220 

c 

50225 

c 

50230 

c 

50234 

c 

50236 

c 

50240 

c 

50280 

c 

50290 

c 

50300 

c 

50320 

c 

50340 

c 

50360 

c 

50365 

c 

50370 

c 

50380 

c 

50390 

T 

50392 

T 

50393 

T 

50394 

N 

50395 

T 

50396 

T 

50398 

T 

50400 

c 

50406 

c 

50500 

c 

50520 

c 

50525 

c 

50526 

c 

50540 

c 

50541 

T 

50544 

T 

50545 

c 

50546 

c 

50547 

c 

50548 

c 

50549 

T 

50551 

T 

50553 

T 

50556 

T 

50557 

T 

50559 

T 

50561 

T 

50570 

C 

50572 

C 

50574 

C 

50575 

c 

50576 

c 

50578 

c 

Descnption 


APC 


Relative 

Weight 


Payment 
Rate 


Repair  umbiiica  leson  

Repair  umbilical  les'on  

Laparo  hemia  ^epai'  initial  

Laparo  hernia  repar  recur  

Laparo  proc  herma  repair  

Repair  of  abdominal  wall     

Omental  flap  

Free  omental  flap  microvasc  ... 
Abdomen  surgery  procedure  .... 

Exploration  of  kidney  

Renal  abscess  open  dram  

Renal  abscess  percut  dram  .... 

Drainage  of  mdney     

Exploration  of  Kidney    

Removal  of  kidney  stone      

Incision  01  kidney  

Incision  of  kidney  

Removal  of  kidney  stone    

Removal  of  kidney  stone       

Removal  of  kidney  stone     

Revise  Kidney  blood  vessels  .... 

Exploration  of  kidney  

Explore  and  drain  Kidney   

Removal  of  kidnev  stone 

Exploration  of  kidney  , 

Biopsy  of  kidney  

Biopsy  of  kidney  

Removal  of  kidney 

Removal  of  kidney      

Removal  of  kidney      

Removal  of  kidney  &  ureter  

Renwvai  of  kidney  &  ureter  

Partial  remova*  of  kidney     

Removal  of  kidney  lesion  

Removal  of  kidney  lesion    

Removal  of  donor  kidney    

Removal  of  donor  Kidney     

Removal  of  Kidney  

Transplantation  of  KKjney     

TransplantatKjn  of  kidney     

Remove  transplanted  kidney  .... 

ReimplantatHDT.  of  KKlney     

Drainage  of  Kidney  lesion    

Insert  Kidney  dram  

Insert  ureteral  tube  

Injection  for  Kidney  x-ray      

Create  passage  to  Kidney  

Measure  Kidney  pressure  

Change  kidney  tube  

Resnson  of  kKlney  ureter      

ReviSKXi  of  kKjneyureter       

Repair  of  Itidney  wound       

Close  kidney-skin  fistula 
Repair  renal-abdomen  fistula 
Repair  renal-abdomen  fistula 
Revision  of  horseshoe  Kidney 

Laparo  ablate  renal  cyst       

Laparoscopy  pyeloplasty     

Laparo  radKal  nephrectomy 

Laparoscopic  nephrectomy  

Laparo  removal  dor>or  KKlney  .. 

Laparo  remove  k/ureter        

Laparoscope  proc  renal  

Kidney  endoscopy       

KKlney  endoscopy 
Kidney  endoscopy  &  t>topsy 
Kidney  endoscopy  &  treatrT>ent 
Renal  endoscopy  radkjtracer 
Kidney  erxJoscopy  &  treatment 

Kidney  endoscopy       

Kidney  endoscopy       

Kidney  erxloscopy  S  biopsy  

Kidney  endoscopy  

Kidney  endoscopy  &  treatment 
Renal  endoscopy  radk^tracer 


0131 
0131 
0131 


0121 

dobs 


0163 
0163 


0685 


0685 
0161 
0161 


0161 
0164 
0122 


0130 
0130 


0130 
0160 
0161 
0160 

0162 

0160 
0161 


37.63        $1.915  52 

37  S3'       SI  915  52 
3^6;  $•  9-6  52 


2.54 

"ixa 


40.40 
40.40 


9.16 


916 
13  72 
13.72 


13  72 
1.01 
9.89 


25  91 

25  91 


25  91 

5  '3 
13  72 

5  13 
25  09 

5  13 
13.72 


CPT  codes  arxl  aescnptKxis  only  are  copyoght  Amencar  Meoca  Associatioi-  Ai  R.gnts  Rese-vec  Aop,caCi*  f  ARS'S'^ARS  Aopty 
Copynght  American  Dental  AssociatKyi  Al'  ngnts  'Bse'vec 
'Code  IS  new  m  2002 


$129  30 
$205!l4 


S2.0S6.S2 
$2,066.52 


$466.28 


$466  28 
S698  40 
$698.40 

S698  40 

$5^  4- 

$503.44 


$1.318  92 

$1  318  92 


$1318  92 

$261  -4 
S698  40 
$26^  -4 
$•  27-  '8 
S2€-  -4 
$698.40 


National 
Unadjusted 
Copayment 


Minimum 
Unadiusied 
Copayment 


5996  0" 
5996  0- 
5996  0" 


$52.53 


$00.26 


$792.58 
$782  58 


$20516 


S205  ■'f 

S24C  3e 

5249  36 

52  49  3f 

S-5  42 

5- -4  93 


$659  53 
5659  S3 


$659  53 

S-04  46 
S249  36 
S'»4  46 
542"  45 
S'04  46 

$249.36 


5383  10 
5383  10 
S383  10 


S25  86 


$41  03 


5411  30 
S411.30 


$93.26 


$93  26 
S-35  68 
$■39  68 

S'39  68 

$'0  28 

$'X69 


S263.78 
5263.78 


$263.78 
SS2.23 

$'39  68 

$52  23 
5255  44 

$52  23 
$'.39.68 


O 


I 
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CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


50580 

C 

50590 

T 

50600 

C 

50605 

C 

50610 

0 

50620 

c 

50630 

c 

50650 

c 

50660 

c 

50684 

N 

50686 

T 

50688 

T 

50690 

N 

50700 

C 

50715 

c 

50722 

c 

50725 

c 

50727 

c 

50728 

c 

50740 

c 

50750 

c 

50760 

c 

50770 

c 

50780 

c 

50782 

c          ! 

50783 

C               1 

50785 

C               1 

50800 

C                ' 

50810 

c 

50815 

c 

50820 

c 

50825 

c 

50830 

c 

50840 

c 

50845 

c 

50860 

c 

50900 

c 

50920 

c 

50930 

c 

50940 

c 

50945 

T 

50947 

T 

50946 

t 

50949 

T 

50951 

T 

50963 

t 

50955 

T 

50957 

T 

50959 

T 

50961 

T 

50970 

T 

50972 

t 

50974 

T 

50976 

T 

50978 

T 

50980 

T 

51000 

T 

51005 

T 

51010 

T 

51020 

T 

51030 

T 

51040 

T 

51045 

T 

51050 

T 

51060 

C 

51065 

T 

51080 

T 

51500 

T 

51520 

T 

51525 

c 

51530 

c 

51535 

c 

51550 

c 

51555 

c 

51565 

c 

Kidney  endoscopy  &  treatment 
Fragmenting  of  Kidney  stone  .... 

Exploration  of  ureter  

Insert  ureteral  support  

Removal  of  ureter  stone      

Removal  of  ureter  stone       

Removal  of  ureter  stone 

Removal  of  ureter        

Removal  of  ureter        

Injection  for  ureter  x-ray     

Measure  ureter  pressure       

Change  of  ureter  tut>e  

Injection  for  ureter  x-ray  

Revision  of  ureter  

Release  of  ureter 

Release  of  ureter       

Release  revise  ureter  

Revise  ureter  

Revise  ureter  

Fusion  of  ureter  &  kidney     

Fusion  of  ureter  &  mdnev      

Fusion  of  ureters  

Splicing  of  ureters  

Reimplant  ureter  in  bladder 

Reimplant  ure'er  m  bladder 

Reimplant  ureter  m  bladder 

Reimplant  ureter  m  bladder 

Implant  ureter  m  bowel  

Fusion  of  ureter  &  bowel  

Unne  shunt  to  bowel    

Construct  bowel  biadde'      

Construct  txDwel  DIadde'      

Revise  unne  flow  

Replace  ureter  by  bowel     

Appendico-vesicostomy 

Transplant  ureter  to  sKIn  

Repair  of  ureter  

Closure  ureter  sKm  fistula    ..~... 

Closure  ureterbowel  fistula 

Release  of  ureter  

Laparoscopy  ureterolithotomy  .. 

Laparo  new  ureter  bladder  

Laparo  new  ureter  "bladder    

Laparoscope  proc  ureter     

Endoscopy  of  ureter    

Endoscopy  of  ureter     

Ureter  endoscopy  &  biopsy  

Ureter  endoscopy  &  treatment  . 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  , 

Ureter  endoscopy  &  catheter  .. 

Ureter  endoscopy  &  biopsy  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Drainage  of  bladder    

Drainage  of  biadde'    

Drainage  of  bladder   

Incise  &  treat  bladder  

Incise  &  treat  bladder  

Incise  &  dram  bladder  

Incise  bladder  dram  ureter  

Removal  of  bladder  stone    

Removal  of  ureter  stone     

Removal  of  ureter  stone   

Drainage  of  bladder  abscess  .. 

Removal  of  bladder  cyst     

Removal  of  bladder  lesion  

Renx)vai  of  bladder  lesion  

Removal  of  bladder  lesion   

Repair  of  ureter  lesior'        

Partial  removal  of  bladder  

Partial  removal  of  biaadc    

Revise  bladder  &  ureteris)  


0169 


0164 
0121 


0131 
0131 
0131 
0130 
0160 
0160 
0161 
0161 
0161 
0161 
0160 
0160 
0161 
0161 
0161 
0161 
0165 
0156 
0165 
0162 
0162 
0162 
0160 
0162 


0162 
0007 
0154 
0162 


39.62    $2,016.82 


1.01 
2.54 


37  63 

37  63 

37  63 

2591 

5.13 

5.13 

13  72 

13  72 

13  72 

1372 

513 

5  13 

1372 

13  72 

13  72 

13  72 

522 

245 

522 

25  09 

25  09 

25  09 

5  13 

25.09 


25.09 

675 
31  40 
25.09 


CPT  codes  ana  descriptions  C)^i>  are  copy-igr-t  Ane^-can  Medical  Assodation  All  Rights  Beserveo  AooiicaDle  FAR&'DFARS  Apply 

Cocygr^t  Amencan  De'^ai  As.sociatK3r  Ait  "gMs  'ese'veo 
•  Code  IS  new  ir  2002 


$51.41 
$129.30 


$1.915  52 

$1,91552 

$1,915  52 

$1.318  92 

$261  14 

$261  14 

$698  40 

$698  40 

$698  40 

$698  40 

$26114 

$261  14 

$698  40 

$698  40 

$698  40 

$698  40 

$265  72 

$12471 

$265  72 

$1,277  18 

$1,277  18 

$1,277  18 

$261  14 

$1.277  18 

$1.277  18 

$343  60 

$1,598  39 

$1,277.18 


$1,109.25 


$1542 
$52.53 


S996  07 
$996  07 
$996  07 
$659  53 
$104  46 
$104  46 
$249  36 
S249  36 
$249  36 
S249  36 
$104  46 
S104  46 
S249  36 
S249  36 
$249  36 
$249  36 
$91  76 
$3741 
$91  76 
S427  49 
$427  49 
$427  49 
SI  04  46 
$427  49 

$427  49 

$72  03 

S556  98 

$427.49 


$403  36 


S10  28 
$25.86 


$383  10 

S383  10 

S383  10 

$263  78 

$52  23 

$52  23 

$139  68 

$139  68 

$139  68 

$139  68 

$52  23 

$52  23 

$139  68 

$139  68 

$139  68 

$139  68 

$53  14 

$24  94 

$53  14 

$255  44 

$255  44 

$255  44 

$52  23 

$255  44 

S255  44 

S68  72 

$319  68 

$255  44 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT' 
HCPCS 


Status 
Indicator 


Descnption 


51570 

C 

51575 

C 

51580 

C 

51585 

c 

51590 

c 

51595 

c 

51596 

c 

51597 

c 

51600 

N 

51605 

N 

51610 

N 

51700 

t 

51705 

T 

51710 

T 

51715 

T 

51720 

T 

51725 

T 

51726 

T 

51736 

T 

51741 

T 

51772 

T 

51784 

T 

51785 

T 

51792 

T 

51795 

T 

51797 

T 

51800 

c 

51820 

C 

51840 

c 

51841 

c 

51845 

c 

51860 

c 

51865 

c 

51880 

T 

51900 

c 

51920 

c 

51925 

c 

51940 

c 

51960 

c 

51980 

c 

51990 

T 

51992 

T 

52000 

T 

•52001 

T 

52005 

T 

52007 

T 

52010 

T 

52204 

T 

52214 

T 

52224 

T 

52234 

T 

52235 

T 

52240 

T 

52250 

T 

52260 

T 

52265 

T 

52270 

T 

52275 

T 

52276 

T 

52277 

T 

52281 

T 

52282 

T 

52283 

T 

52285 

T 

52290 

T 

52300 

T 

52301 

T 

52306 

T 

52310 

T 

52315 

T 

52317 

T 

52318 

T 

52320 

T 

52325 

T 

52327 

T 

Removal  of  bladder    

Removal  of  bladder  &  nodes 

Remove  bladder  revise  tract 

Removal  of  bladder  &  nodes 

Remove  bladder  revise  tract 

Remove  bladderrevise  tract 

Remove  bladder  create  pouch 

Removal  of  pelvic  structures  ... 

Injection  lor  bladder  x-ray  

Preparatwn  for  bladder  xray  ... 

Injection  for  bladder  x-ray  

Irngation  of  bladder  

Change  of  bladder  tube      

Change  of  bladder  tube     

Endoscopic  injectionimplant  ... 

Treatment  of  bladder  lesion  .... 

Simple  cystometrogram      

Complex  cystometrogram    

Unne  flow  measurement 

■  Electro-uroftowmetry  first  

Urethra  pressure  profile     

i  Anal/unnary  muscle  study  

Anal/unnary  muscle  study  

Unnary  reflex  study  

I  Unne  votding  pressure  study  .. 
'  Intraabdominal  pressure  test ... 

Revision  of  bladder  urethra  

Revision  of  unnary  tract  

Attach  bladder  urethra 

Attach  bladder  urethra 

Repair  bladder  neck  

Repair  of  bladder  wound    

Repair  of  bladder  wound   

Repair  of  bladder  opening   

Repair  bladder 'vagina  lesion  ... 

Close  bladder-utenjs  fistula  .... 

Hysterectomy  Wadder  'epair  ... 

Correction  of  bladder  defect .... 

Revision  of  bladder  &  bowel  ... 

Construct  bladder  opening  

Laparo  urethral  suspension 

Laparo  sling  operation        

Cystoscopy  

Cystoscopy  removal  of  clots  .. 

Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy 

Cystoscopy  &  duct  catheter  .... 

Cystoscopy  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  radiotracer  .... 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment   

Cystoscopy  &  revise  urethra 

Cystoscopy  &  revise  urethra 

Cystoscopy  arxJ  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  impMant  stent  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  , 

Cystoscopy  and  treatment  , 

Cystoscopy  and  treatment  , 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  , 

Cystoscopy  and  treatment  

Remove  tjiaMer  stone  

Remove  bladder  stone  

Cystoscopy  and  treatment  

Cystoscopy  stone  rerrioval  

Cystoscopy  inject  material  


APC 


Relative 

Weight 


0156 
0121 
0121 
0167 

0156 
0165 
0165 
0164 
0164 
0165 
0164 
0156 
0156 
0165 
0165 


0162 


0131 
0132 
0160 
0160 
0161 
0161 
0160 
0161 
0162 
0162 
0163 
0163 
0162 
0162 
0161 
0160 
0161 
0161 
0161 
0162 
0161 
0163 
0161 
0161 
0161 
0161 
0161 
0161 
0160 
0161 
0162 
0162 
0162 
0162 
0162 


2.45 
2.54 

254 
22  28 

2  45 
5  22 
522 

1  01 
1  01 
522 

1  01 

2  45 
2  45 
522 
5.22 


25.09 


3-63 
56  06 

5.13 

513 
13  72 
13.72 

5.13 
13.72 
25  09 
25  09 
4C4C 
40  4C 
25  09 
25  09 
13  72 

5  13 
13  72 
13  72 

13  72 

25  09 

13  72 
40  40 

13.72 
13.72 
13.72 
13.72 

13  72 
1372 
513 
1372 
25  09 
25  09 
25  09 
25  09 
25  09 


Payment 
Rate 


$124  71 

$129  30 

$129  30 

$1  134  14 

$124  71 

$265  72 

$265,72 

$51,41 

$51  41 

$265  72 

$51  41 

$124  71 

$12471 

$265  72 

$265.72 


$1^77.18 


S'  9-5  52 

$2  853  66 

$261  14 

$261  14 

$698  40 

$698  40 

$261  -4 

$698  40 

$1,277  18 

$1,277  18 

$2  056  52 

$2  056  52 

$1  277  18 

$1  27-  ie 

$698  4C 

$261  14 

$698  40 

$698  40 

$698  40 

S-,277  16 

$698  40 

$2  066  52 

$698  40 

$698  40 

$698  40 

$698  40 

$698  40 

$698  40 

$26'  14 

$698  40 

$1,277  18 

$•'  277  18 

$•  2"  If 

S',2--  16 

$1,27-  18 


National  Minimum 

Unadijstea       Unadjusted 
Copayment      Copayment 


$427  49 


$37  41 

$24  94 

$52  53 

S25  86 

S62  53 

$25  86 

$555  6A 

S226  83 

S3-4- 

$24  94 

$?■  ~e 

$53  *4 

$91-76 

S55  M 

$15  42 

SIC  28 

$15  42 

$'C28 

$91  7€ 

$53  -4 

$16  42 

S'C28 

$3741 

$24  94 

$37  4- 

S24  94 

$9'  -e 

$53  -4 

$91  76 

S53  -4 

$255  44 


S996  0- 

$38310 

■  239  22 

$570  74 

S'04  4€ 

$52  23 

5^04  46 

$52  23 

$249  36 

$•39  68 

$249  36 

S'39  68 

S-04  4€ 

$52  23 

$249  36 

S'39  68 

$42-49 

$256  44 

$42-45 

$255  44 

S-92  58 

$4'i  30 

S-92  56 

$411  30 

$42-  49 

$255  44 

$42-49 

$256  44 

$249  36 

$•39  68 

5-04  46 

$52  23 

$249  36 

$139  58 

$249  36 

$•35  68 

$249  36 

S'39  68 

$42-49 

$255  44 

$249  36 

$139  68 

S-92  58 

$4"  30 

S249  36, 

$139  68 

$249  36 

S'39  68 

$249  36 

$•39  68 

$249  36 

$•35  68 

$249  36 

$'35  68 

$249  36 

$•35  68 

S"04  4€ 

$52  23 

$245  36 

$•39  68 

$42-45 

$256  44 

$42-49 

$255  44 

$427  49 

$255  44 

$42-45 

S256  44 

$42-  49 

$255  44 

CPT  ccxles  and  descriptions  only  are  copyigW  Amencar'  Medical  Assooalion  A«  RigWs  Reserved   Applicable  fARS'DFARS  Apply 
Copyngfit  Amencan  Demai  Association  All  rigms  reserved 
■  Code  IS  new  in  2(XJ2 
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CPT 

Status 

HCPCS       indicator 

52330     T 

52332     T 

52334     T 

52341      T 

52342     T 

52343     T 

52344     T 

52345     T 

52346     T 

•52347 

t 

52351 

t 

52362     T 

52353     T 

52354     T 

52355     T 

52400     T 

52450     T 

52500     T 

52510     T 

52601      T 

52606     T 

52612     T 

52614     T 

52620     T 

52630     T 

52640     T 

52647     T 

52648     T 

52700     T 

53000     T 

53010 

T 

53020 

T 

53025 

T 

53040 

T 

53060 

T 

53080 

T 

53065     C 

53200 

T 

53210 

t 

53215 

T 

53220 

T 

53230 

T 

53235 

T 

53240 

T 

53250 

T 

53260 

T 

53265 

T 

53270 

T 

53275 

T 

53400 

T 

53405 

T 

53410 

T 

53415 

C 

53420 

T 

53425 

T 

53430 

T 

•53431 

T 

53440 

T 

53442 

T 

53443 

D 

•53444 

T 

53445 

T 

•53446 

T 

53447 

T 

•53448 

C 

53449 

T 

53450 

T 

53460 

T 

53502 

T 

53505 

T 

53510 

T 

53515 

T 

53520 

T 

53600 

T 

53601 

1  t 

Descnption 


A  PC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unad|ustea 
Copayment       Copayment 


Cystoscopy  and  treatment    ^ 

Cystoscopy  and  treatment    

Create  passage  to  Kidney  , 

Cysto  w  ureter  stricture  tx  

Cysto  w  up  stricture  tx  , 

Cysto  w  renal  stricture  tx    , 

CystO'uretero  stone  '•emove 

Cysto/uretero  a  up  stncture  .„ 

Cystouretero  w  renal  stnct    

Cystoscopy   resect  ducts      

Cystouretro  S  or  pyeioscope 

Cystouretro  w  stone  remove  

Cystouretero  wlithotnpsy      

Cystouretero  w  biopsy     

Cystouretero  w  excise  tumor 

Cystouretero  w  congen  repr 

Incision  of  prostate        

Revision  of  bladder  neck      

Dilation  prostatic  urethra       

Prostatectomy  -TUPP)   

Control  poslop  bleeding  , 

Prostatectomy  first  stage    

Prostatectomy  second  stage 

Remove  residual  prostate    

Remove  prostate  regrowiti    

Relieve  biadder  contracture  

Laser  surgery  of  prostate      

Laser  surgen^  of  prostate     

Drainage  of  prostate  abscess  

Incision  of  urethra  

Incision  of  urethra  

Incision  of  urethra  

Incision  of  urethra  

Drainage  of  urethra  abscess 

Drainage  of  urethra  abscess 

Drainage  of  unnan^  leakage 

Drainage  of  unnary  leakage  

Biopsy  of  urethra  

Removal  of  urethra      

Removal  of  urethra  

Treatment  of  urethra  lesion  

Removal  ot  urethra  lesion  

Removal  of  urethra  lesion  

Surger>  for  urethra  pouch    

Removal  of  urethra  gland    

Treatment  of  urethra  lesion  

Treatment  ot  urethra  lesion  

Removal  of  urethra  gland     

Repair  of  urethra  detect  

Revise  urethra  stage  1  

Revise  urethra  stage  2  '. 

Reconstruction  of  u'ethra 

Reconstructior'.  ot  urethra     

Reconstruct  urethra  stage  1  

Reconstruct  urethra  stage  2 

Reconstruction  of  urethra    .' 

Reconstruct  urelhrafeiadder 

Correct  bladder  function        

Remove  penneal  prosthesis 

Reconstruction  of  urethra  

Insert  tandem  cufi      

Correct  unne  flow  control  

Remove  uro  sphincter  

Remove  artificial  sphincter    

Rerriov  repk:  ur  sph.nctr  comp  

Correct  artificial  sphincter     

Revision  of  urethra      

Revision  ot  urethra      

Repair  ot  urethra  injury  

Repair  ot  urethra  iniury   

Repair  ot  urethra  miury         

Repair  of  urethra  iniury        , 

Repair  of  urethra  delect      

Dilate  urethra  stricture       

.  Dilate  urethra  stricture 


0162 
0162 
0162 
0162 
0162 
0162 
0162 
0162 
0162 
0160 
0160 
0162 
0163 
0162 
0162 
0162 
0162 
0162 
0161 
0163 
0162 
0163 
0163 
0163 
0163 
0162 
0163 
0163 
0162 
0166 
0166 
0166 
0166 
0166 
0166 
0166 


0166 
0168 
0168 
0166 
0168 
0168 
0168 
0166 
0166 
0166 
0167 
0166 
0168 
0168 
0168 


0168 

0168 
0168 
0166 
0179 
0166 


0179 
0179 
0168 
0179 


0166 

0168 
0168 
0166 
0167 

0166 
0168 
0168 
0156 
0164 


2509 
25  09 
25  09 
25  09 
25  09 
25  09 
25  09 
25  09 
2509 
5  13 
5  13 
25  09 
40  40 
25  09 
25  09 
25  09 
25  09 
25  09 
13  72 
40  40 

25  09 
40  40 
40  40 
40  40 
40  40 

26  09 
40  40 
40  40 
25  09 
1220 
12  20 
12  20 
12  20 
12  20 
12  20 
12.20 


1220 

18  42 
18  42 
18  42 
18  42 
18  42 
18  42 
12  20 
12  20 
12.20 
22  28 
12  20 
18  42 
18  42 
18  42 


18.42 

18  42 
18  42 
18  42 
139,33 
12.20 


139  33 

139  33 

18  42 

139  33 


18.42  I 
18  4? 
18  42 
1220 
2228 
12  20 
18  42 
18  42 
2  45 
1  01 


CPT  codes  ana  descnptions  omy  are  copyright  American  Medea!  Associatran  Alt  Rights  Reserved  Applicaljie  PARS  DPARS  Aopty 
Copynqw  Amencar  Dental  Assooaiion   All  -'^hjs  reserved 
■  Code  IS  new  <r  ?002 


SI  .277  18 
S1  277  18 
SI  ,277  18 
SI. 277  18 
Si  .277  18 
SI  .277  18 
Si  .277  18 
SI  277  18 

51  .277  18 
S261  14 
S261  14 

SI. 277  18 

52  056  52 
SI. 277  18 

51  277  18 
Si  277  18 
SI. 277  18 
Si  277  18 

S698  40 
S2.056  52 
SI, 277  18 

52  056  52 
S2  056  52 
S2  056  52 
$2,056  52 

51  .277  18 

52  056  52 
S2  056  52 
Si  .277  18 

S621  03 
S621  03 
S621  03 
S621  03 
$621  03 
S621  03 
S621  03 


S621  03 
$937  65 
S937  65 
S937  65 
$937  65 
S937  65 
$937  65 
$621  03 
$621  03 
S621  03 
51,134  14 
$621  03 
$937  65 
$937  65 
$937  65 

$937.65  I 
$937  65 
S937  65 
$937  65 
$7,092  45 
$621.03  I 

$7.092  45 

$7,092  45 

$937  65 

$7,092  45 


$427  49 
S427  49 
S427  49 
S427  49 
S427  49 
S427  49 
S427  49 
S427  49 
S427  49 
Si  04  46 
S104  46 
S427  49 
S792  58 
S427  49 
S427  49 
S427  49 
S427  49 
S427  49 
S249  36 
S792  58 
S427  49 
S792  58 
S792  58 
S792  58 
S792  58 
S427  49 
S792  58 
$792  58 
S427  49 
S218  73 
S2 1 8  73 
$218  73 
S218  73 
S218  73 
S218  73 
S218  73 

S218  73 
$403  19 
S403  19 
S403  19 
$403  19 
S403  19 
$403  19 
$218  73 
S216  73 
$218  73 
$555  84 
$218  73 
S403  19 
$403  19 
$403  19 

$403  19 

$403  19 
S403  19 
S403  19 
$2,340  51 
$218  73 

$2  340  51 

$2  340  51 

$403  19 

$2,340  51 


$255  44 

S255  44 
$255  44 
S255  44 
S255  44 
$255  44 
$255  44 
S255  44 
S255  44 
S52  23 
S52  23 
$255  44 
S411  30 
S255  44 
$255  44 
$255  44 
$255  44 
S255  44 
$139  68 
$411  30 
S255  44 
$411  30 
$411  30 
S411  30 
$411  30 
$255  44 
S411  30 
$411  30 
$255  44 
$124  21 
$124  21 
$124  21 
$124  21 
S124  21 
$12421 
$124  21 

$124  21 
S187  53 
S187  53 
SI 87  53 
$187  53 
Si 87  53 
$187  53 
$124  21 
$124  21 
S124  21 
$226  83 
$124  21 
SI  87  53 
$187  53 
$187  53 

$187  53 

$187  53 
$187  53 
$187  53 
$1  418  49 
$124  21 

$1  41849 

$1  418  49 

$187  53 

$1,41849 


$937  65 

$40319 

$187  53 

$937  65 

$403  19 

$187  53 

$937  65 

$403  19 

$187  53 

$621  03 

$218  73 

$124  21 

$1,134  14 

$555  84 

$226  83 

$621  03 

$21873 

$124  21 

$937  65 

$403  19 

$187  53 

S937  65 

$403  19 

$187  53 

$124  71 

$37  41 

$24  94 

$51  41 

.   $15  42 

$10  28 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


53605     T 

Dilate  urethra  stncture 

53620    T 

Dilate  urethra  stricture 

53621     T 

Dilate  urethra  stricture  _ 

53660     T 

Dilation  ot  urethra        

53661     T 

Dilation  of  uretnra         

53665     T 

Dilation  of  urethra      

53670     N 

Insetl  unnary  catheter  

53675     T 

Insert  unnary  catheter 

53850     T 

Prostatic  microwave  thermotx  

53852     T 

Prostatic  n  thermotx            , 

•53853     T 

Prostatic  water  thermother  

53899     T 

Urology  surger\  procedure 

54000     T 

Slitting  of  prepuce          

54001     T 

Slitting  of  prepuce       

54015     T 

Dram  penis  lesion        

54050     T 

Destruction  penis  ieston(s)  

54055     T 

Destruction  penis  lesion(s)  

54056     T 

Cryosurgery   penis  lesion(s)   

54057     T 

Laser  surg  penis  lesion(s)  

54060 

T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
N 
T 
T 
T 

Excision  of  penis  lesionjsi   

54065 

Destruction   penis  lesionis)  

54100 

Biopsy  of  penis    

54105 

Biopsy  of  penis  

54110 

Treatment  of  penis  lesion 

54111 

Treat  penis  lesion  graft     

54112 

Treat  penis  lesion  graft      

54115 

Treatment  of  penis  lesion    

54120 

Partial  removal  of  penis    

54125 

Removal  of  penis       

54130 

Remove  penis  &  nodes       

54135 

Remove  penis  &  nodes       

54150 

Circumcision       

54152 

Circumcision 

54160 

Circumcision         

54161 

Circumcision       

•54162 

Lvsis  penil  circumcis  lesion  

•54163 

Repair  of  circumcision            

•54164 

prenulotomy  of  penis            

54200 

Treatment  o'  penis  lesior-    

54205 

Treatment  o'  oenis  lesion       .... 

54220 

Treatment  of  penis  lesior-      

54230 

Prepare  penis  study            

54231 

Dvnamic  cavemosomeiny     

54235 

Penile  in/ection   

54240 

Penis  study       

54250     T 

Penis  studv        

54300     T 

Revision  o'  penis 

54304 

T 

Revision  of  penis                 

54308 

T 
T 

; 

T 
T 

T 
T 
C 
C 

T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
0 
T 
T 
D 
T 
D 
T 

Reconstruction  of  urethra    

54312 

Reconstruction  ot  urethra    

54316 

Reconstruction  ot  urethra    

54318 

Reconstruction  of  urethra   

54322 

Reconstructior  of  urethra     

54324 

Reconstruction  of  urethra     

54326 

Reconstructior  of  urethra    

54328 

Revise  peniiu'ethra          

54332 

Revise  penis,  urethra  

54336 

Revise  peni&'urethra  

54340 

Secondany  urethral  surgery 

54344 

Secondary  urethral  surgery 

54348 

Secondary  urethral  surgery 

54352 

Reconstruct  urethrapenis  

54360 

Penis  plastic  surgery  

54380 

Repair  penis              

54385 

Repair  penis                         

54390 

Repair  penis  and  bladder    

54400 

Insert  semi-ngid  prosthesis  

54401 

Insert  self-contd  prosthesis  

54402 

Remove  penis  prosthesis    

54405 

Insert  multi-comp  p'-osthesis  

•54406 

Remove  multi-comp  penis  pros  

54407 

Remove  multKomp  prosthesis    

•54408 

Repair  multi-comp  penis  pros       

54409 

Revise  penis  prosthesis               

•54410 

Remove/replace  penis  prosth 

0182 
0182 
0182 
0182 
0181 
0182 
0181 
0182 
0182 

CRT  ccxJes  anfl  descnptions  only  a'e  copvg*"  Ameica^  MeOica  Associano^  Aii  Right?  Rese'.ec  Appucatr*  "^tRS  D' An;  Apps 
Copyngnt  Amencar  Oentai  Association  Ab  ngnts  reserveo 
■  Code  IS  ne*  in  2002 


A  PC 


Reiat've 
Weight 


Payment  National  Minimum 

(ilgig  Unadjusted       Unadjusted 

Copayment       Copayment 


0161 
0165 
0164 

0164 
0164 
0166 


0156 
0982 
0882 
0977 

0165 
0166 
0-66 
0006 
0013 
0017 
0012 
0017 
0017 
0695 
0020 
0021 
0181 
0181 
0181 
0008 
0181 


0190 
0180 
0180 
0180 
0180 
0180 
0180 
0156 
0181 
0156 


0165 
0164 
0164 
0165 
0181 
0181 
0181 
0181 
0181 
0181 
0181 
0181 
0181 
0181 


0181 
0181 
0181 
0181 
0181 
0181 
0181 


13  72 
522 
V01 
1.01 
101 

12.20 


2  45 


5.22 

12.20 

12.20 

2.18 

1.36 

968 

0.66 

9.68 

9.68 

15.78 

8.44 

11.82 

22.09 

22  09 

22  09 

10  93 

22.09 


15.02 
15.02 

1502 
1502 
1502 
1502 
1502 

2  45 
22  09 

2  45 


5.22 
1.01 
1.01 
522 

22  09 

22  09 
22  09 
22  09 
22  09 
22  09 
22  09 
22  09 
22  '09 
22.09 


22  09 
22  09 
22  09 
22  09 
22  09 
22  09 
22  09 

6"  54 
e"  54 
6'  54 
B"  54 
22  05 
8- 54 
22  OS 
S"  54 
e~  54 


$698  40 

$265  72 
S51  41 
$51  4- 
$51  41 

$621.03 


Si 
S' 

Si 

s- 

S1 
SI 
Si 


$124  71 

S2  "50  00 

S2  ~50  00 

$1  125  00 

$265  72  I 

$621  03 

$621  03 

$110  97 

$69.23 

$492  75 

$33  60 

$492  75 

$492  75 

$80327 

$429  63 

$601  69 

Si   124  47 

S1   124  47 

S"  124  4" 

S556  38 

$1,124.47  , 


S754  58 

$764  58 
$764  58 
$764  58 
S764  58 
S764  58 
S^64  5? 
S-24  -■ 
$1  "24  47 
$124  7- 

•  $265.72 

$5141 
$51.41 

$265  72 

Si  '24  4~ 
124  47 
124  47 
•24  4" 
•24  4- 
1244- 
124  47 
$1  124  47 
Si  124  47 
$1,124.47 


124  47 
124  47 
124  47 
124  47 
124  47 
124  4- 
■■24  4~ 


S4  456  ••: 
$4  456  -4 
$4  456  -4 
S4  456  •  4 
S'    '24  4" 

S4  466  -4 
S"  "24  4- 

$4  456  "4 
$4  4S6  '4 


$249  36 
$91  76 

$15  42 

Si 5  42 

$1542 

$218  73 

$37  41 


$91  76 
$218  73 

S218  73 
$33  95 

$•''  bf. 

S9  -e 
S22e  e~ 

S22€  €- 
S369  5: 
S-3C  53 
S236  5- 
$6-645 
S616  46 

S6-e  45 

$■  "3  6" 

$618  45 


S304.87 
$304  87 

$304  87 
$304  87 
S304  87 
S304  87 

5304  87 
$3741 

S618  45 
S37  4' 

$8176 
$1542 
$1542 

$91  76 
S6-6  45 
$618  45 
S618  45 
56^845 
S6'6  46 
$€•6  45 
5618  45 
$618  45 
$618  45 
$618.45 


$618.45 

$618  45 

$€•645 
$61846 
S61845 
5616  45 
St- 6  46 

S-  492  26 
<■  492  26 
S-  492  26 
S-  492  26 
S6-6  45 
S-  492  26 

Sf-e  45 

$•  492  26 
S-  492  26 


Si  39  68 

S53  14 

Si  0  28 

Si  0  28 

$10  28 

$124  21 

$24  94 

$550  00 

$550  00 

$225  00 

$53  M 

S124  21 

S'2421 

$22  -9 

S'3  85 

S96  55 

S6^2 

$98  55 

$96  55 

S-6C65 

$85  93 

S-2C  34 

S224  89 

$224  39 

$224  89 

$••1  28 

S224  89 

$152!92 

$152  92 

$152  92 

$152  92 

$152  92 

$152  92 

$152  92 

$24  94 

S224  89 

$24  94 

$53  14 

$10  28 

S1028 

S53  14 

S224  89 

S224  89 

S224  89 

$224  89 

S224  89 

S224  89 

S224  89 

$224  89 

S224  89 

S224  89 

$224  89 

$224  89 

$224  89 

S224  89 

S224  89 

$224  89 

$224  89 

$891  23 

$891  23 

S89'  23 

$891  23 

S224  89 

S891  23 

S224  89 

$891  23 

$891  23 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CRT 

Siaius 

HCPCS    indicator 

•54411  C 

•54415  T 

•54416  T 

•54417  C 

54420  T 

54430  C 

54435  T 

54440  T 

54450  T 

54500  T 

54505  T 

54510  D 

54512  T 

54520  T 

54522  T 

54530  T 

54535  C 

54550  T 

54560  C 

54600  T 

54620  T 

54640  T 

54650  C 

54660  T 

54670  T 

54680 

T 

54690 

T 

54692 

T 

54699 

T 

54700  T 

54800 

T 

54820 

T 

54830 

T 

54840 

T 

54860  T 

54861 

T 

54900 

T 

54901 

T 

55000 

T 

55040 

T 

55041 

T 

55060 

T 

55100 

T 

55110 

T 

55120 

T 

55150 

T 

55175 

T 

55180 

T 

55200  T 

55250  T 

55300  N 

55400  T 

55450  T 

55500  T 

55520  T 

55530  T 

55535  T 

55540  T 

55550  T 

55559 

T 

55600 

c 

55605 

C 

55650 

r 

55680 

T 

55700 

T 

55705 

T 

55720 

T 

55725 

T 

55801 

C 

55810 

C 

55812 

C 

55816 

c 

55821 

c 

55831 

c 

55840 

c 

Description 


APC 


Reiative 
Weigm 


Paymer" 
Rate 


National  Minimum 

Unadiusted       Unadiusted 
Copayment      Copayment 


-1- 


Remv/replc  penis  pros,  comp  .. 
Remove  seit-contd  penis  pros  . 
Remv  repi  penis  contain  pros  .. 
Remv  TBpic  penis  pros,  compl  .. 

Revision  of  penis 

Revision  o)  penis 

Revision  of  penis  

Repair  of  penis  

Preputai  stretcfiing 

Biopsy  of  testis  •. 

Biopsy  of  testis  

Removal  of  testis  lesion 

Excise  lesion  testis   

Remova!  of  testis 

Orcniectomy   partial   

Remova:  of  testis       

Extensive  testis  surgery  

Exploration  for  testis 

Exploration  for  teslis  

Reduce  testis  torsion 

Suspension  of  testis  .^ 

Suspension  of  testis  

Orchiopexy  (Fowler-Stephens)  . 

Revision  of  testis  

Repair  testis  miury 

Relocation  of  testis(es) 

Laparoscopy.  orchiectomy  

Laparoscopy.  orchiopexy    

Laparoscope  proc.  testis  

Drainage  of  scrotum  

Biopsy  of  epididymis  

Exploration  of  epididymis  

Remove  epididymis  lesion 

Remove  epididymis  lesion  

Removal  of  epididymis  

Removal  of  epididymis  

Fusion  of  spermatic  ducts  

Fusion  of  spermatic  ducts  

Drainage  of  hydrocele     

Removal  of  hydrocele  

Removal  of  hydroceles 

Repair  of  hydrocele     

Drainage  of  scrotum  abscess  . 

Explore  scrotum  

Removal  of  scrotum  lesion 

Removal  of  scrotum  

Revision  of  scrotum   

Revision  of  scrotum  

Incision  of  sperm  duct  

Removal  of  sperm  duct(s) 

Prepare  sperm  duct  x-ray  

Repair  of  sperm  duct 

Ligation  of  sperm  duct 

Removal  of  hydrocele       

Removal  o*  sperm  cord  lesion 

Revise  spermatic  cord  veins  ... 

Revise  spermatic  cord  veins     . 

Revise  hernia  &  sperm  veins  .. 

Laparo  iigate  spermatic  vein  ... 

Laparo  proc   spermatic  cord  ... 

Incise  sperm  duct  pouch  

Incise  sperm  duct  pouch     

Remove  sperm  duct  pouch  

Remove  sper"^  poucn  lesion  .. 

Biopsy  of  prostate      

Biopsy  of  prostate         

Drainage  o'  prostate  abscess 

Drainage  of  prostate  abscess 

Removal  of  prostate     

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Removal  of  prostate  

Removal  of  prostate  

Extensive  prostate  surgery 


0181 
0182 


0181 


0181 
0181 
0156 
0005 
0183 
0183 
0183 
0183 
0183 
0154 


0154 


0183 
0183 
0154 


0183 
0183 
0183 
0131 
0132 
0130 
0183 
0OO4 
0183 
0183 
0183 
0183 
0183 
0183 
0183 
0004 
0154 
0154 
0183 
0007 
0183 
0183 
0183 
0183 
0183 
0183 
0183 


0183 
0183 
0183 
0183 
0183 
0154 
0154 
0131 
0130 


0183 
0184 
0184 
0162 
0162 


22  09 

87  54 

22  09 

22  09 
22  09 
2  45 
4  03 
18.87 
1887 
1887 
18  87 
18,87 
31.40 


S1  124  47 
54,456  14 


31.40 

18  87 
1887 
31.40 

18.87 
18  87 
18  87 
37  63 
56  06 
25  91 
18  87 

2  47 
18.87 
18.87 
18  87 
1887 
18.87 
18.87 
18.87 

2.47 
31  40 
31  40 
18.87 

6.75 
18.87 
18.87 
18.87 
18.87 
18.87 
18.87 
18.87 


18.87 
18.87 
18.87 
18.87 

1887 
31  40 
31.40 
37.63 
25.91 


18.87 

4.83 

4.83 

25.09 

25.09 


CPT  coOes  3na  aescnptions  ooly  are  cooynght  American  Madical  Assotiation  All  Bights  Reserved  ApplicaDie  PARS  DFARS  Aopiy 
Copyr'gnt  Amencar^  Dental  Associatioo  All  ngfits  res«<v«d.  1 

■Coci*  s  -lew  "  2002 


S1. 124.47  I 

$1.124  47 

SI  124  47 
S124  71 
S205  14 
S960  56 
S960  56 
S960  56 
S960  56 
S960  56 

$1,598.39 

SI  .598.39 

S960  56 

S960  56 

$1,598.39  I 

S960  56 
S960  56 
S960  56 
SI -91 5  52 
S2,853  68 
Si. 318  92 
S960  56 
SI  25  73 
S960  56 
S960  56 
S960  56 
S960  56 
S960  56 
S960  56 
$960  56 
$125  73 
Si  598  39 
SI, 598  39 
S960  56 
S343  60 
$960  56 
S960  56 
S960  56 
$960  56 
$960  56 
$960  56 
S960  56 


S960  56 

$960  56 

S960  56 

$960  56 

S960  56 

$1.598  39 

$1.598  39 

$1.915  52 

$1,318.92 


$960  56 

$245  87 

$245  87 

$1,277  18 

$1,277  18 


56^6  45 
SI  492  28 

$618.45 

$618.45  I 

S618  45 
S37  41 
S9C26 
S448  94 
S44B  94 
S448  94 
S448  94 
S448  94 
$556  98 

$55698 

S448  94 
S448  94 
S556  98 

S448  94 
S448  94 
S448  94 
S996  07 
$■',239  22 
S659  53 
S448  94 

S32  57 
S448  94 
S446  94 
S448  94 
S448  94 
S448  94 
S448  94 
S448  94 

S32  57 
S556  98 
S556  98 
S448  94 

S72  03 
S448  94 
S448  94 
S448  94 
$448  94 
$448  94 
S448  94 
$448  94 

$448  94 
$448  94 
S448  94 
$448  94 
S448  94 
$556  98 
S556  98 
$996  07 
$659.53 


$448  94 
$122  94 
$122  94 
$427  49 
$427  49 


S224  89 
S891  23 

$224  89 

$224  89 

S224  89 

524  94 
S41  03 

S192  11 
S192  11 
S192  11 
$192  11 
$192  11 
$31968 

S31968 

$192  11 
$192  11 
$319  58 

S192  11 
S192  11 
S192  11 
S383  10 
S570  74 
$263  78 
$192  11 

525  15 
Si  92  11 
Si  92  11 
S192  11 
S192  11 
Si  92  11 
S192  M 
S192  11 

S25  15 
S319  68 
$319  68 
S192  11 

$68  72 
S192  11 
Si  92  11 
S192  11 
S192  11 
5192  11 
S192  11 
$192  11 

$192  11 
$192  11 
S192  11 
S192  11 
$192  11 
S31968 
$319  68 
$383  10 
$263  78 


$192  11 

$49  17 

$49  17 

$255  44 

$255  44 
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CPT/      I     Status 
HCPCS       Indicator 


Descnptton 


55842 

C 

55845 

C 

55859 

T 

55860 

T 

55862 

c 

55865 

c 

55870 

T 

55873 

T 

55899 

T 

55970 

E 

55980 

E 

56405 

T 

56420 

T 

56440 

T 

5544- 

T 

56501 

T 

56515 

T 

56605 

T 

56606 

T 

56620 

T 

56625 

T 

56630 

c 

56631 

c 

56632 

c 

56633 

c 

56634 

c 

56637 

c 

56540 

c 

5670C 

T 

56720 

T 

56740 

T 

56800 

T 

56805 

T 

56810 

T 

57000 

T 

57010 

T 

57020 

T 

57022 

T 

57023 

T 

57061 

T 

57065 

T 

57100 

T 

57105 

T 

57106 

i 

57107 

T 

57109 

T 

57110 

C 

57111 

C 

57112 

c 

57120 

T 

57130 

T 

57135  T 

57150  T 

•57155  T 

57160 

T 

57170 

T 

57180 

T 

57200 

T 

57210 

T 

57220 

T 

57230 

T 

57240 

T 

57250 

T 

57260 

T 

67265 

T 

57268 

T 

57270 

C 

57280 

C 

57282 

C 

57284 

T 

57287 

T 

57288 

T 

57289 

T 

57291 

T 

57292 

C 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Percut  needle  insert  pros  

Surgical  exposure   prostate  ... 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Eiectroeiaculation  

Cryoabiate  prostate      

Genital  surgery  procedure 

Sex  transformation  M  to  F  .... 
Sex  transformation   F  to  M  .... 

I  &  D  of  vulva  penneurr      

Drainage  o'  gland  abscess  .... 

Su'gery  for  vulva  lesion  

Lysis  of  labial  lesion(s)  

Destruction  vulva  ies4on(s)  .... 
Destruction  vulva  lesion(s)  .... 

Biopsy  of  vulva  penneum    

Biopsy  of  vulva  perineum  

Partial  removal  of  vulva  

Complete  removal  of  vulva  .... 

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vuiva  surgery    

Extensive  vulva  surgery    

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  suroery    

Partial  removal  of  hymen  

Incision  of  hymen  

Remove  vagina  gland  lesion  .. 

Repair  of  vagina  

Repair  clitoris   

Repair  ol  perineum   

Exploration  of  vagina 

Drainage  o*  pelvic  abscess  .... 

Drainage  of  pelvic  'luid      

I  &d  vaginal  hematoma  ob  .... 
I  &3  vag  hematoma  traurna  .. 
Destruction  vagina  lesion(s)  ... 
Desti'uc'ion  vagina  lesion(s)  ... 

Biopsy  of  vagina    

Biopsy  ot  vagina 

Remove  vagina  wall  partial  ... 
Remove  vagina  tissue,  part  ..., 
Vaginectomy  partial  v»,'nodes  , 
Remove  vagina  waH  complete 
Pemiove  vagina  tissue  compi 
Vaginectomy  w  nodes  compi 

Closure  of  vagina         

Remove  vagina  lesion  

Remove  vagina  lesion         

Treat  vagina  infection         , 

Insert  uteri  tandems  cvoids  

Insert  pessary  other  device  

Fitting  of  diaphragm  cap 

Treat  vaginal  bleeding 

Repair  of  vagina  

Repair  vagina  perineum  

Revision  of  urethra      

Repair  of  urethral  lesior^     

Repair  bladder  &  vagina     

Repair  rectum  &  vagina      

Repair  of  vagina  

Extensive  repair  of  vagina  

Repair  of  txiwei  bulge       

Repair  of  bowel  pouch  

Suspension  of  vagina  

Repair  of  vaginal  prolapse  

Repair  paravaginal  defect  

Revise'remove  sling  repair 

Repair  bladder  defect         

Repair  bladder  S  vagina      

Constnjction  of  vagina        

Construct  vagina  wtth  graft  


APC 


0163 
0165 


0197 

0982 
0164 


0192 
0192 
0194 
0193 
0017 
0695 
0019 
0019 
0195 
0195 


0194 

0193 
0194 
0194 
0194 
0194 
0194 
0194 
0193 
0007 
0007 
0194 
0194 
0193 
0194 
0194 
0195 
0202 


0194 
0194 
0194 
0191 
0192 
0188 
0191 
0192 
0194 
0194 
0195 
0194 
0195 
0195 
0195 
0W5 
0195 


0195 

0202 
0202 
0195 
0195 


Relative 
Weight 


40.40 
5.22 


2.40 

1.01 


2.50 

2.50 

15  86 

11  16 

9.68 

15.78 

4.22 

4.22 

20.62 

20.62 


15.86 
11.16 
15.86 

1586 
15.86 
15  86 
15.86 
15  86 
11.16 
6.75 
6.75 
1586 
15  86 
11  16 
1586 
15  86 
20  62 
63.54 


15.86 

15.86 

15.86 

0.23 

250 

0.80 

0.23 

2.50 

1586 

1586 

20  62 

15  86 

20  62 

20  62 

20  62 

2C  62 

20.62 


20  62 

63  54 
63  54 
2Q&2 
20  62 


Payment 
Rate 


National  Mmimur- 

Unadjusted       Unadjusted 
Copayment      Copayment 


$2,056.52 
$265  72 


$12217 

$2.750  00 
$51.41 


$127.26 
$127.26  : 
$807  34  I 
$568  09  I 
$492  75 
$803  27 
$214  81 
S214  81 
$1.049  64 
$1 .049  64  I 


$807.34 
$568.09 
$807  34 

$807  34 
$807  34 
$807  34 
$807  34 
$807  34 
$558  09 
$343.60 
$343.60 
$807  34 
$807  34 
S558CW 

S8c~  yi 

$807  34 
$1.049  64 
$3.234  44 


$807  34 

$807  34 

$807  34 

$11  71 

$127  26 

$40  72 

$11  71 

$127.26 

$807  34 

$807  34 

$1 .049  64 

$807  34 

$1  049  64 

$1,049  64 

Si  049  64 

Si  049  64 

SI. 049.64 


$1  049  64 

S3  234  44 
S3, 234  44 
S1  04964 
Si. 049  64 


$792.58 
$91.76 


$49.55 
$15.42 


$35  33 
$35  33 

$395  60 
$171  13 
$226  67 
$369  50 
$78  9- 
$78  91 
$483  80 
$483.80 


$395.60 
$171  13 
$395.60 
$395  60 
$395  60 
$395  60 
$395  60 
$395  60 
$171  13 
$72  03 
$72  03 
$395  60 
$396  60 
$171,13 
S395  60 
$396  60 
$483  80 
$1.487  84 


$395  60 

$395  6C 

S395  60 

$3  40 

$35  33 

$11.81 

$3  40 

$35  33 

5395  6C 

5396  &: 
S483  8C 
$395  60 
S483  8P 

S48:-  sc 

$48:-  8C 
$483  8C 
$483.80 


$483  80 

$•   46"  54 

S"  4f,-  84 

$483  8C 

$483.80 


$411  30 
$53  14 


$24.43 

$550  00 

$10.28 


$25  45 

$25  45 

S'6'  47 

S-'3  62 

$98  55 

S-6C65 

$42  96 

$42  96 

$209  93 

$209.93 


$161  47 
$113  62 
$161  47 
$161  47 
$161  47 
$161  47 
$161  47 
$161  47 
$11362 
$6?  ~2 
S6c  ~2 

S'?  '   4^ 

$-c-  i- 

S--  ;  62 

S't'  47 

s-e-  47 

$20?  93 
$646  89 


SI  61 .47 

S-61.47 

$161  47 

$2  34 

$25  45 

$8  14 

$2  34 

$25  45 

$161  47 

5^61  47 

$209  93 

$161  47 

S209  93 

S209  93 

S209  93 

$209  93 

S209.93 


$20°  93 
$646  89 
$646  89 
S209  93 
S209.93 
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CPT 
HCPCS 


Status 
Indicator 


Description 


APC 

Relative 
Weight 

Payment 
Rate 

National 
Unadjusted 

Minimum 
Unadjusted 

Copayment 

Copayment 

0195 

20,62 

SI. 049  64 

5483,80 

$209  93 

0195 

20  62 
20  62 

81.049  64 
SI  .049  64 



S483  80 

S483  80 

$209  93 

0195 

$209  93 

0195 

20  62 
15  86 

Si  049  64 
S807  34 

$483  80 
S395  60 

$209  93 

0194 

$161  47 

0194 

15  86 

S807  34 

S395  60 

$161  47 

0194 

15  86 

S807  34 

$395  60 

S161  47 

0189 

1  26 

S64  14 

51^96 

$12  83 

0192 

2  50 

$127  26 

$35  33 

$25  45 

0193 

11  16 

S568  09 

$171  13 

$11 3  62 

0192 

2  50 

S127  26 

$35  33 

S25  45 

0192 

2  50 

$127  26 

$35  33 

S25  45 

0193 

11  16 

S568  09 

S171  13 

SI  13  62 

0189 

1  26 

S64  14 

SI 7  96 

SI 2  83 

0193 

11  16 

$568  09 

S171  13 

S1 13  52 

0194 

15  86 

$807  34 

$395  60 

SI61  47 

0195 

20  62 

SI  049  64 

S483  80 

$209  93 

0195 

20  62 

SI  049  64 

S483  80 


S209  93 

0195 

20  62 

$1,049  64 

S483  80 

$209  93 

0195 

20  62 

$1  049  64 

$483  80 

$209  93 

0195 

20  62 

SI  049  64 

S483  80 

$209  93 

0194 

15  86 

S807  34 

S395  50 

$'61  47 

0194 

15,86 

S807  34 

$395  60 

$161  47 

0192 

2  50 

$127  26 

S35  33 

$25  45 

0196 

13  48 

S686  1 9 

S336  23 

$137  24 

0188 

0  80 

S40  72 

S11  81 

$8  14 

0196 

13  48 

$686  19 

$336  23 

Si  37  24 

0195 

20.62 

$1,049.64 

$483.80 

$209  93 

». 

0189 

i"26 



$6414 

$17  96 

S12  83 

0197 

2.40 

$122.17 

$49  55 

$24  43 

\     0197 

2.40 

$12217 

$49  55 

$24  43 

0197 

2.40 

$122.17 

$49  55 

S24  43 

0194 

15.86 

$807  34 

$395  60 

$161  47 

0192 

2.50 

$127  26 

$35  33 

$25  45 

0194 

15.86 

$807  34 

$395  60 

$161  47 

0193 

11.16 

S568  09 

$171.13 

S113  62 

0132 

56.06 

$2,853  68 

$1.239  22 

S570  74 

0131 

37.63 

$1,915  52 

$996  07 

S383  10 

0194 

15.86 

S807  34 

$395  60 

$161  47 

0190 

16.91 

S860  79 

$421  79 

$172  16 

0190 

16.91 

$860  79 

$421  79 

$172  16 

0190 

1691 

$860  79 

$42 1  79 

$172  16 

0190 

1691 

$860  79 

$421  79 

$172  16 

0190 

1691 

$86079 

S421  79 

$172  16 

0190 

1691 

S860  79 

S421  79 

S172  16 

0190 

1691 

$860  79 

$421  79 

S172  16 

57300 
57305 
57307 
57308 

57310 
57311 
57320 
57330 
57335 
57400 
57410 
574'5 
57452 
57454 
57460 
57500 
57505 
57510 
57511 
57513 
57520 
57622 
57530 
57531 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58150 
58152 
58180 
68200 
58210 
58240 
58260 
58262 
58263 
58267 
68270  C 
68275  C 
58280 
58285 
58300 
5830' 
5832' 
58322 
58323 
58340  N 
58345  T 
•58346 
58350 
58353 
58400 
58410 
58520 


T 
0 

c 
c 

T 

c 

T 
T 
C 
T 
T 
T 
1 
T 
T 
T 
T 
T 
1  T 
T 
T 
T 
T 
C 

c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 


c 
c 

E 

T 
T 
T 

T 


58540     C 

58550 

58551 

58555 

58558 

58559 

58560 

58561 

58562 

58563 

58578 


Repair  rectum-vagina  fistula  

Repair  rectum-vagina  fistula  

Fistula  repair  &  colostomy  

Fistula  repair  transpenne    

Repair  urethrovaginal  lesion  

Repair  urethrovaginal  lesion  

Repair  Diadder-vagna  lesion  .... 
Repair  Diadder-vagma  lesion  .... 

Repair  vagma  

Dilation  of  vagina 

Pelvic  examination  

Remove  vaginal  foreign  body  .. 

Examination  of  vagina  

Vagina  examination  &  biopsy  ... 

Cervix  excision 

Biopsy  of  cervx         

Endocervical  curettage 

Cauterization  of  cervix 

Crvocautery  of  cervix  

Laser  surgery  of  cervix 

Conization  of  cervix  

Conization  of  cervix 

Remova'  of  cervix 

Removal  of  cervix,  radical  

Removal  of  residual  cervix  

Remove  cervix,  repair  pelvis  

Removal  of  residual  cervix  

Remove  cervix,  repair  vagina  .... 
Remove  cervix  repair  bowel .... 

Revision  of  cervix  

Revision  of  cervix  

Dilation  of  cervical  canal  

D  &  c  of  residual  cervix 

Biopsy  of  uterus  lining 

Dilation  and  curettage  

Removal  of  uterus  lesion  

Removal  of  uterus  lesion  

Total  hysterectomy  

Total  hysterectomy    

Partial  hysterectomy  

Extensive  hysterectomy  

Extensive  hyste'ectomy  ,., 

Removal  of  pelvis  contents  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Vaginal  hysterectomy         

Hysterectomy  &  vagina  repair  .. 
Hysterectomy  &  vagina  repair  .. 

Hysterectomy  revise  vagina  

Hysterectomy  revise  vagina  

Extensive  hysterectomy     

Insert  intrautenne  device  

Remove  intrautenne  device  

Artificial  insemination     

Artificial  insemination 

Sperm  washing         

Catheter  for  hysterography  

Reopen  fallopian  tube       , 

Insert  heyman  uten  capsule  .... 

Reopen  fallopian  tut)e       

Endometr  ablate   thermal  

Suspension  of  uterus   

Suspension  of  uterus  

Repair  of  ruptured  uterus  

Revision  of  uterus  

Laparo-asst  vag  hysterectomy 
Laparoscopy  remove  myoma  . 

Hysteroscopy   dx   sep  proc 

Hysteroscopv 
Hysteroscopy 
Hysteroscopy 
Hysteroscopy 
Hysteroscopy 
Hysteroscopy 
Laparo  proc 


biopsy    

lyS'S       

resect  septum 
remove  myoma 

remove  fb  

ablation  

uterus  , 
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CPT/  Status 

HCPCS      Indicator 


Descnption 


APC 


58579 

T 

58600 

T 

58605 

C 

58611 

C 

58615 

T 

58660 

T 

58661 

T 

58662 

T 

58670 

T 

58671 

T 

58672 

T 

58673 

T 

58679 

T 

58700 

C 

58720 

C 

58740 

c 

58750 

C 

58752 

c 

58760 

c 

58770 

c 

58800 

T 

58805 

c 

58820 

T 

58822 

c 

58823 

T 

58825 

c 

58900 

T 

58920 

T 

58925 

T 

58940 

C 

58943 

c 

58950 

c 

58951 

c 

58952 

c 

•58953 

c 

•58954 

c 

58960 

c 

58970 

T 

58974 

T 

58976 

T 

58999 

T 

59000 

T 

•59001 

T 

59012 

T 

59015 

T 

59020 

T 

59025 

T 

59030 

T 

59050 

T 

59051 

E 

59100 

C 

59120 

C 

59121 

c 

59130 

C 

59135 

C 

59136 

c 

59140 

c 

59150 

T 

59151 

T 

59160 

T 

59200 

T 

59300 

T 

59320 

T 

59325 

C 

59350 

c 

59400 

E 

59409 

T 

59410 

E 

59412 

T 

59414 

T 

59425 

E 

59426 

E 

59430 

E 

59510 

E 

59514 

c 

Hysteroscope  procedure  

Division  of  fallopian  tube  

Division  of  faliopiar  tube  

Ligate  oviductis,  add-on    

Occlude  fallopian  tube(s)  

Laparoscopy  lysis 
Laparoscopy  remove  aonexa 
Laparoscopy  excise  lesions 
Laparoscopy  tubal  cautery 

Laparoscopy  tubal  blocK   

Laparoscopy  fimbnoplasty 

Laparoscopy   salpingostomy  .. 

Laparo  proc  oviduct-ovary 

Removal  of  fallopian  tube  

Removal  of  ovarytubelsi  

Revise  fallopian  tube(S( 

Repair  oviduct  

Revise  ovanan  tut>e(s)      

Remove  tubal  obstruction  , 

Create  new  tubal  openmg  

Drainage  of  ovanan  cyst(s)  ...., 
Drainage  of  ovanan  cyst(s)  TT 
Drain  ovary  abscess  open  .... 
Dram  ovary  abscess  percut 
Drain  pelvic  abscess  percut 

Transposition  ovap/(s)    

Biopsy  of  ovary(s)       

Partial  removal  of  ovary(s)  

Removal  of  ovanan  cyst(s)  

Removal  of  ovarylsi  

Removal  of  ovaryisi  

Resect  ovanan  malignancy  

Resect  ovanan  malignancy  

Resect  ovanan  malignancy  

Tah  rad  dissect  *or  debulK 
Tah  rad  debultclymph  'emove 

Exploration  of  abOomen     

Retneval  of  oocyte  

Transfer  of  embryo    

Transfer  of  embryo   

Genital  surgery  procedure 

Amniocentesis  

Amniocentesis  therapeutic 
Fetal  cord  purKture, prenatal 

Cf>onon  biopsy  

Fetal  contract  stress  test    

Fetal  non-stress  test  

Fetal  scalp  Wood  sample  

Fetal  monitor  w/repor!       

Fetal  nxmrlorOnterpret  only  

Remove  uterus  lesion        

Treat  ectopic  (xegnancy    

Treat  ectopic  pregnancy    

Treat  ectopic  pregnarx:y   

Treat  ectopic  pregnancy   

Treat  ectopic  pregnancy     

Treat  ectopic  pregnancy    

Treat  ectopic  pregnancy    

Treat  ectopic  pregnancy    

D  &  c  after  delivery  

Insert  cervical  ditator        

Episwtomy  or  vaginal  repair  .... 

Revision  of  cervix      

Revision  of  cervix      

Repair  of  uteais 

Obstetrical  care  

Obstetrxal  care  

Obstetncal  care  

Antepartum  manipulation  

Deliver  placenta  

Antepartum  care  only  

Antepartum  care  only  

Care  after  delivery    

Cesarean  delivery 

Cesarean  delivery  only   


0190 
0194 


0194 
0131 
0131 
0131 
0131 
0131 
0131 
0131 
0130 


0195 


0195 


0193 


0195 
0202 

0202 


0194 

0197 
0197 
0019 
0198 
0198 
0198 
0196 
0198 
0198 
0198 
0198 


0131 

0131 
0196 
0189 
0193 
0194 


0199 

0199 
0199 


Relative 
Weigh' 


Payment 
Rate 


Nationa 
Unad'ustec 
Copayment 


Minir^rU"". 

Jnadiusteo 
Dopayment 


16  91 
15.86 


15.86 
37  63 
37.63 
37.63 
37.63 
37.63 
37.63 
37  63 
2591 


20.62 

2b'62 
11.16 


20  62 
63  54 

63  54 


1586 
240 
240 
422 

1  31 
1  31 
1  31 
1  31 
1  31 
1  31 
1.31 
1.31 


37.63 

37  63 
1348 
1  26 
11  16 
15.86 
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509 

509 
509 


$860  79 
$807.34 


$807  34 
$1  91552 
$1  915  52 

$1  916  52 
$■  915  52 
$1  916  52 
$1  915  52 
$1  915  52 
$1,318  92 


$807  34 

S122  17 
$■'22  17 
S2148- 
$66  66 
$66  68 
$66  68 
$66  68 
$66  68 
$66  68 
$66  68 
$66  68 


$191552 

$1  91552 

$686  19 

$64  14 

$568  09 

$807.34 


$259.10 


$259  10 

$259  10 


$421  79 

S395  60 


$395  6C 
$996  07 
$99607 
$99607 
$996  07 
$996  07 
$99607 
$996  07 
$659  53 


$172  16 
$■£•  47 


S-f   47 

$36:-  10 
$38:-  iQ 
S38:-  -0 
$382  10 
5363  10 
$365  10 
$383  10 
S265  78 


S*  049  64 

$483  80 

$209  93 

$•  1349  64 

$483  8C 

S209  93 

$566  09 

$1  049  64 
S3  234  44 
S5  234  44 

$171  13  1 

$483  8C1 
5'  48'  64 
S-  48-84 

$113  62 

S209  93 
S646  89 
$646  69 

$395  60 

$4955 

$49  55 

s-e  9- 

$32  6- 
$32  6- 
$32  67 
$32  67 
$32  67 
$32  57 
$32  67 
$32  67 


$99607 

$996  07 
$336  23 

$1796 
$•71  -5 
$395  60 


$72.55 

$72  55 
$72  56 


$161  47 
$24  43 

$24  43 
$42  96 

$•3  34 
$•334 
$'334 
$1334 
$1334 
$13  34 

$1334 
$1334 


$383  10 
$383  iQ 

$137  24 

$12  83 

$113  62 

$16"  47 


$51  82 

$51  82 

$51  82 


I 
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CPT 

Status 

HCPCS 

Indicator 

59515 

E 

59525 

C 

59610 

E 

59612 

T 

59614 

E 

59613 

E 

59620 

C 

59622 

E 

59812 

T 

59820 

T 

59821 

T 

59830 

C 

59840 

T 

59841 

i 

59850 

C 

5985' 

c 

59652 

r 

59855 

C 

59856 

c 

59857 

c 

59866 

T 

59870 

T 

59871 

T 

59898 

T 

59899 

T 

60000 

T 

60001 

T 

60100 

T 

60200 

T 

60210 

T 

60212  1 

T 

60220 

T 

60225 

T 

60240 

T 

60252 

T 

60254 

C 

60260 

T 

60270 

c 

6027' 

c 

60280 

T 

60281 

T 

60500 

T 

60502 

c 

60505 

c 

60512 

T 

60520 

L- 

60521 

c 

50522 

r 

60540 

c 

60545 

c 

60600 

c 

60605 

c 

60650 

c 

60659 

T 

60699 

T 

61000 

T 

61001 

T 

61020 

T 

61026 

T 

61050 

T 

61055 

T 

61070 

T 

61105 

C 

61107 

C 

61108 

c 

61120 

c 

61140 

c 

61150 

c 

61151 

c 

61154 

c 

61156 

c 

61210 

c 

61215 

T 

61250 

c 

61253 

c 

Descnptlon 


APC 


Relative 

Weight 


PaymePt 
Rate 


National 
Unadiusted 
CoDayment 


Minimum 
Unadjusted 
Copayment 


^Z 


Cesarean  delivery  

Remove  uterus  atler  cesarean 
Vbac  delivery 

Vbac  delivery  only     , 

Vbac  care  after  delivery  

Atlempted  vbac  delivery  

Attempted  vbac  delivery  only  .. 
Attempted  vbac  after  care 
Treatment  of  miscarriage 
Care  of  miscarriage 
Treatment  of  miscamage 

Treat  uterus  mfectior-     

Atxjrtion  

Abortion  

Abortion  

Abortion 

Abortion 
Abortion 
Abortion 

Abortion  

Atxirtion  (mpr)  

Evacuate  mole  of  uterus  

Remove  cerclage  suture  

Laparo  proc  ob  care  deliver  .. 

Maternity  care  procedure    

Dram  thyroid/tongue  cyst 
Aspirate- mieci  tnynod  cyst 

Biopsy  of  thyroid  

Remove  thyroid  lesion 

Partial  thyroid  excision  

Pantal  'hyroid  excision  

Partial  removal  of  thyrotd 
Partial  removal  of  thyroid 

Removal  ot  thyroid  

Removal  of  thyroid         

Extensive  thyroid  su'gery 

Repeat  thyroid  surgery  

Removal  of  thyroid        

Removal  of  thyroid         

Remove  thyroid  duct  lesioo  ... 
Remove  thyroid  duct  lesion  .. 
Explore  parathyroid  giands  ., 
Re-explore  parathyroids 
Explore  parathyroid  giands  .... 
Autotranspiant  parathyroid    .... 

Removal  of  thymus  giand    

Removal  of  thymus  gland    

Removal  of  thymus  gland  

Explore  adrenal  giand  

Explore  adrenal  gland    

Remove  carotid  body  .esion  ... 
Remove  carotid  body  lesion  ... 
Laparoscopy  adrenalectomy  . 
Laparo  proc  endocrine 
Endocrine  surgery  procedure 
Remove  cranial  cavity  fluid  ... 
Remove  cranial  cavity  fluid  ... 
Remove  brair  cavity  fluid 
Iniection  into  bram  cana' 
Remove  brain  canai  *iuid 
Injection  into  brain  canal 
Brain  canal  shunt  procedure  . 
Twist  dnil  hole 
Drill  SKull  tor  implantation     .... 

Drill  skull  tor  drainage  

Burr  hole  tor  puncture   

Pierce  SKull  for  biopsy 
Pierce  SKull  lor  drainage 
Pierce  SKull  tor  dramage 
Pierce  SKull  &  remove  clot  .... 
Pierce  SKull  tor  drainage 
Pierce  skuII   implant  device  ... 

Insert  bram-fluid  device  

Pierce  SKull  &  explore  , 

Pierce  skull  &  explore  


0199 


0201 
0201 
0201 


0200 
0200 


0198 
0201 
0194 
0130 
0196 
02S2 
0004 
0004 
0114 
0114 
0114 
0114 
0114 
0114 
0256 


02S6 


0114 
0114 
0256 


0021 


0130 
0004 

0212 
0212 
0212 
0212 
0212 
0212 
0212 


0224 


5.09 


14  33 
14  33 
14  33 


11.34 
11.34 


1.31 
1433 

15  86 

25  91 

1  31 
5  95 

2  47 
2  47 

29  28 
29  28 
29  28 
29  28 
29  28 
29  28 

26  61 

26.61 


29  28 

29  28 
26.61 


11.S2 


25.91 
2.47 
3.77 
3.77 
3.77 
3.77 
3.77 
3.77 
3.77 


CPT  codes  anc  Descot'O-'s  oniv  ai-e  rocvg'"'  A.-^e^car*  MecJica'  Association  Ail  Rtghts  Rese%ec   AppLcaow?  '^ARSD'^APS  A£>pfy 
Coov'g^^  Arnenca'"  Deotai  Associatior  Ati  flg^fs  reserved 
'  Code  s  "ew  r  ^002 


$259.10 

$72  55 



S729  45 

S329  65 

S729  45 

S329  65 

S729  45 

S329  65 

$577.25 

S305  94 

$577.25 

S305  94 

S66  63 

S32  67 

$729  45 

S329  65 

$807  34 

$395  50 

SI. 318  92 

S659  53 

S66  68 

S32  67 

$302  88 

$114  24 

$125  73 

$32  57 

$125  73 

$32  57 

$1  490  47 

$493  78 

$1  490  47 

$493  78 

$1,490  47 

$493  78 

SV490  47 

$493  78 

SI. 490  47 

$493  78 

$1.490  47 

S493  78 

SI  354  56 

$623  05 

SI  354  56 

$623  05 

$1  490  47 

1    $493  78 

$1,490  47 
$1,354.56 


$601  69 


$1.318  92 
$125  73 
$191  91 
$191  91 
$191  91 
$191  91 
$191  91 
$191  91 
$191  91 


28  48    $1.449  75 


$493  78 
$623.05 


$236  51 


$659  53 

$32  57 
$88  78 
$88  78 
$88  78 
$88  78 
S88  78 
S88  78 
$88  78 


$453  41 


S51  82 


S14589 
S145  89 
SI  45  89 

$115  45 
$115.45 


$1334 

SI  45  89 

$161  47 

S263  78 

S1334 

$60  58 

$25  15 

S25  15 

$298  09 

$298  09 

S298  09 

$298  09 

$298  09 

$298  09 

$270  91 

S270  91 


S298  09 
$298  09 
$270.91 


S120  34 


$263  78 
$25  15 
$38  38 
S38  38 
$38  38 
$38  38 
S38  38 
$38  38 
$38  38 


$289  95 


Federal  Register /Vol.  66.  No    231  ^Friday.  November  30.  2001  'Rules  and  Regulations  59995 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

Indicator 

61304 

C 

61305 

C 

61312 

C 

61313 

C 

61314 

C 

61315 

C 

61320 

c 

61321 

c 

61330 

T 

61332 

c 

61333 

c 

61334 

c 

61340 

c 

61343 

c 

61345 

c 

61440 

c 

61450 

c 

61458 

c 

61460 

c 

6M70 

c 

61480 

c 

61490 

c 

61500 

c 

61501 

c 

61510 

c 

61512 

c 

61514 

c 

61516 

c 

61518 

c 

61519 

c 

61520 

c 

61521 

c 

61522 

c 

61524 

c 

61526 

c 

61530 

c 

61531 

c 

61533 

c 

6'534 

c 

61535 

c 

61536 

c 

61538 

c 

61539 

c 

61541 

61542 

c 

61543 

c 

61544 

c 

61545 

c 

61546 

c 

61548 

c 

61550 

c 

61552 

c 

61556 

c 

61557 

c 

61558 

c 

61559 

c 

61563 

c 

61564 

c 

61570 

c 

61571 

c 

61575 

c 

61576 

c 

61580 

c 

61581 

c 

61582 

c 

61583 

c 

61584 

c 

61585 

c 

61586 

c 

61590 

c 

61591 

c 

61592 

c 

61595 

c 

61596 

c 

61597 

c 

Descnption 


Open  skull  tor  exploration  .... 
Open  skull  for  exploration  .... 

Open  Skull  for  drainage     

Open  sKull  for  drainage     

Open  skull  for  drainage     

Open  sKuH  for  drainage     

Open  SKuli  for  drainage     

Open  SKuli  for  drainage     

Decompress  eye  socket    

Explorebiopsy  eye  socket  ... 
Explore  orbilremove  leson  .. 
Expksre  orbit  remove  obiect  . 

Relieve  cranial  pressure  

Incise  skull  (press  reiiefi  

Relieve  cranial  pressure    

Incise  skull  for  surgery       

Incise  Skull  for  surgery      

Incise  skull  for  brain  wound 
Incise  skull  for  surgery 
Incise  skull  fO'  surgery 

Incise  skull  fo'  surgery       

Incise  SKuli  for  surgery 

Removal  of  skuH  lesion    

Remove  infected  skull  tx>ne 
Removal  of  brain  lesion 
Remove  brain  lining  lesion  ... 
Removal  of  bram  abscess  .... 

Removal  of  bram  lesion  

Removal  of  brain  lesion   

Remove  bram  lining  lesion  ... 

Removal  ot  brair  lesion    

Removal  of  bram  lesion    

Removal  of  bram  abscess  .... 

Removal  of  bram  lesion    

Removal  of  bram  lesior    

Removal  of  Dram  lesion    

Implant  brain  electrodes    

Implant  brain  electrodes    

Removal  o*  bram  lesion    

Remove  bram  electrodes  

Removal  of  bram  lesion    

Removal  of  Oram  tissue  

Removal  of  bram  tissue  

Incision  of  bram  tissue      

Removal  of  bram  tissue    

Removal  of  bram  tissue      

Remove  &  treat  bram  lesKX) 
Excision  of  bram  tumor 
Removal  of  pituitary  gland  ... 
Removal  of  pituitary  gland  ... 

Release  of  skull  seams    

Release  of  skull  seams  

Incise  skulLsutures    ,... 

Incise  skult  sutures     

Excision  of  SKull  sutures 

Excision  ot  skull  sutures     

Excision  of  Skull  tumot 
Excision  of  Skull  tumor 
Remove  foreign  body   brain 
Incise  skull  for  bram  wound 
Skull  base;t>rainstem  surgery 
Skull  base.'trainstem  surgery 
Craniofacial  approach  skuH 
Craniofacial  approach  skull 
CranK)facial  approach  skuii 
Craniotacial  approach  skull 
Ort>ftocranial  etpproach- skull 
Orbrtocranial  approach,  skull 
Resect  nasopharynx  skull 
intralemporai  approacii  skull 
Infratemporal  approacfi'Skull 
Orbrtocranial  appnaach/skull 
Transtemporal  approachisKuH 
Transcochilear  approacfv  sKull 
Transcondylar  approachskull 


APC 


0256 


Relat've 
Weight 


Payment 
Rate 


26.61 


National 
Unadjusted 
Copaymeni 


Minimum 
Unadjusted 
Copayment 


$1,354.56 


$623.05 


S270.91 


CPT  codes  ana  descnptions  only  are  copyngw  Amencar,  Meoica  Associatioi-   Ai  i^io'ts  Res<?'^e<:   AooiicaDie  "^ARSDf  Acis  Aoc'v 
Copynght  American  Dental  AssociatKXi  An  nghts  feserveo 
■  Co*  IS  ne*  in  2002. 
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Addendum  B.- 

CPT     Status 

HCPCS   Indicalof 

61598 

1 
C 

61600 

c 

61601  C 

61605  C 

6'606  C 

61607  C 

61608  C 

61609  i  C      1 

61610 

c 

61611 

c 

61612 

c 

61613 

c 

61615 

C 

61616  C 

61618  C 

61619  C 

61624 

c 

61626 

T 

61680 

c 

61682 

c 

61684 

c 

61686 

c 

61690 

c 

61692 

c 

61697 

c 

61698 

c 

61700 

c 

61702 

c 

61703 

c 

61705 

c 

61708 

c 

61710 

0 

61711 

0 

61720 

c 

61735 

c 

61750 

c 

61751 

c 

61760 

c 

61770 

c 

61790 

T 

61791 

T 

61793 

s 

61795 

s 

61850 

c 

61860  C 

61862  ,  C 

61870 

c 

81875 

c 

61880 

t 

61885 

T 

61886 

T 

61888 

T 

62000 

c 

62005 

c 

62010 

c 

62100 

c 

62115 

c 

62116 

c 

62117 

c 

62120 

c 

62121 

c 

62140 

c 

62141  C 

62142  C 

62143  C 

62145 

c 

62146 

c 

62147 

c 

62180 

c 

62190 

c 

62192 

c 

62194 

T 

62200 

c 

62201 

c 

6???0  0 

Description 


APC 


Relative 
Weigh; 


Payment 
Rate 


National  Minimum 

Unadiusted       Unadiusted 
Copayment      Copayment 


Transoetrosal  approach/skull    ... 

Resect  excise  cranial  lesion    

Resect  excise  cranial  lesion  

Resect  excise  cranial  lesion  

Resect  excise  cranial  lesion  

Resect  excise  cranial  lesion  

Resect  excise  cranial  lesion 

Transect  artery,  sinus  

Transect  artery  sinus 

Transect  artery  sinus 

Transect  artery  sinus 

Remove  aneurysm,  sinus   

Peseciexcise  lesion,  skull  

Pesectexcise  lesion,  skull  

Repair  dura 

Repair  dura 

Occlusion/embollzation  cath 

Ocdusion/emtKilizatKjn  cath 

Intracranial  vessel  surgery    

Intracranial  vessel  surgery    

Intracranial  vessel  surgery  

Intracranial  vessel  surgery    

Intracranial  vessel  surgery    

Intracranial  vessel  surgery  

Brain  aneurysm  repr  complx  .... 
Brain  aneurysm  repr  complx  ... 
Brain  aneurysm  repr    simple  ... 

Inner  skull  vessel  surgery  

Clamp  neck  artery  

Revise  circulation  to  head  

Rev'se  circulation  to  head    

Revise  circulation  to  head  

Fusion  of  skull  artenes  

Incise  skull/bram  surgery 

Incise  skull/brain  surgery .-.. 

Incise  skull/brain  biopsy  

Brain  biopsy  w/  cl'mr  guide 

Implant  brain  electrodes 

Incise  sKuli  tor  treatment  

Treat  trigeminal  nerve  

Treat  trigeminal  tract  

Focus  radiation  beam    

Brain  surgery  using  computer  .. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neurostimul.  subcort  .... 

Implant  neuroelectrodes 

Implant  neuroelectrodes  

Revise  remove  neuroelectrode 
Implant  neurostim  one  array  .... 

Implant  neurostim  arrays 

Revise/remove  neuroreceiver  .. 

Treat  skull  fracture  

Treat  skull  fracture  , 

Treatment  of  head  miury     

Repair  brain  fluid  leakage  

Reduction  of  sKuii  defect    

Reduction  of  skull  detect   , 

Reduction  of  Skull  defect , 

Repair  skull  cavity  lesion 

Incise  skull  repair        

Repair  of  skull  defect  

Repair  of  skull  defect  

Remove  skull  plate/flap  

Replace  skull  plate/flap  

Repair  of  skull  &  brain 

Repair  of  skull  with  graft      

Repair  of  skull  with  graft      

Establish  dram  cavity  shunt  .... 
Establish  bram  cavity  shunt  .... 
EstaDlisr  tjrain  cavity  shunt  .... 

Replace  ungate  catheter  

Establish  brain  cavity  shunt  .... 
Establish  Dram  cavity  shunt  .... 
Establish  brair'  cavity  shunt  .... 


0081 


29  24 


S1  488  43 


0220 
0204 
0302 
0302. 


0687 
0222 
0222 
0688 


13  60 

224 
11.16 
11.16 


$710  91 


$297.69 


42  34 
302  53 
302  53 
14527 


$692  29 

51^4  02 
S568  09 
S568  09 


S2  1b5  28 
S15  399  99 
S15  399  99 

S7,394  82 


$325  38 

S43  33 
S216  55 
S21655 


$138  46 

S22  80 
S1 13  52 
S11362 


0121 


2.54 


S431  06 
S3  080  00 
S3  080  00 
$1,478  96 


$129  30 


S52  53 


S25  86 


CPT  codas  and  dascnfUions  ony  are  copyrignt  American  Medcal  Association  All  Rights  Reserved  Applicable  FARS/DFAR5  Appiy 
Copyright  American  Dental  Assooaiioo  All  nghts  reserved 

•Cooe  '■;  'Vf  -  30C2 


Federal  Register/ Vol.  66.  No.  2.31  'Friday,  November  30.  2001    Rules  and  Regulations  59997 
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CPT/      I     Status 
HCPCS   I    Indicator 


Descnption 


62225 

T 

62230 

1 

62252 

=; 

62256 

n 

62258 

c 

62263 

T 

62268 

T 

62269 

T 

62270 

T 

62272 

T 

62273 

T 

62280 

T 

62281 

T 

62282 

T 

62284 

N 

62287 

T 

62290 

N 

6229' 

N 

62292 

T 

62294 

T 

62310 

T 

62311 

T 

62318 

T 

623^9 

T 

62350 

T 

62351 

C 

62355 

T 

62360 

T 

62361 

T 

62362 

T 

62365 

T 

62367 

S 

62368 

s 

63001 

T 

63003 

T 

63005 

T 

63011 

T 

63012 

T 

63015 

T 

63016 

T 

63017 

T 

63020 

T 

63030 

T 

63035 

T 

6304C 

T 

63042 

T 

63043 

C 

63044 

c 

63045 

T 

63046 

T 

63047 

T 

63048 

T 

63055 

T 

53056 

T 

63057 

T 

63064 

T 

63066 

T 

63075 

C 

63076 

C 

63077 

C 

63078 

c 

63081 

c 

63082 

c 

63085 

c 

63086 

c 

63087 

c 

63088 

c 

63090 

n 

63091 

c 

63170 

c 

63172 

C 

63173 

c 

63180 

c 

63182 

c 

Establish  brain  cavity  shunt  

Replace  irngate  catheter  

Replace  revise  braip  shunt 

Csf  shuPI  reprograrr  

Remove  bram  cavfy  shunt 

Replace  brain  cavity  shunt 

Lysis  epidural  adhesions   

Dram  spinal  corO  cyst         

Needle  biopsy  spinai  cord 

Spinal  fluid  tap  diagnostic  

Dram  spinai  fluid  

Treat  epidural  spme  lesion  ..^ 

Treat  spinal  cord  lesion     

Treat  spina!  cord  lesion     ».. 

Treat  spinai  canal  lesion  

Injection  tor  myelogram     

Percutaneous  diskectomy  

Inject  fo'  spme  disk  x-ray  

iniect  for  spme  disn  x-ray  

Injection  mto  disk  lesion    

Injection  mto  spmai  artery  

Inject  spme  c't         

inject  spine  I  s  (cd)  

inject  spine  v^  cath  c/t 

Inject  spme  a  cath  vs  (cd)  

impiani  spinal  canal  cath   

implant  spmai  canai  cath  

Remove  spinai  cana  catheter 

Insert  spme  mttision  aevice 

Implant  spme  mtusion  pump       

implant  spine  mtusion  pumtr 
Remove  spme  infusion  aevice    .... 
Analyze  some  infusion  pump 

Analyze  spme  infusion  pump  

Remova'  of  spmai  lamma  

Remcva;  o!  spina'  lamma    

Remova'  o'  soma:  lamma  

Removal  o!  spma   ,amina  

Removal  of  spina  lamina  

Remova'  0'  spma'  lamma  

Removal  of  spinal  iamma  

Removal  of  spmai  lamina  

NecK  spme  disK  surgery  

Lo*  back  diSK  su'gery        

Spinal  disk  surgerv  aOd-on  

Lammotomy   single  cervical  

Lammotomy  smgie  lumbar  

Lammotomy  add!  cervical 

Lammotomy   add!  lumbar  

Removal  o*  spmai  lamma  

Removal  of  spmai  lamma  

Removal  of  spmai  lamma    

Remove  spmai  lamma  ado-o"     ... 
Decompress  spmai  cora 
Decompress  spinal  core 
Decompress  spme  cord  ado-on  ... 
Decompress  spmai  cora 
Decompress  spme  cora  aoo-on  ... 

Neck  spine  disk  surgery     

Neck  spine  diSk  surgery     

Spine  disk  surgery  thorax  

Spine  disk  surgery   thorax  

Removal  of  vertebra^  ixxJv 
Remove  vertebral  txxfy  ado-on   ... 
Removal  of  vertebral  txxJv 
Remove  vertebral  txxty  add-on   ... 
Removal  of  vertebral  txxty 
Remove  vertebral  body  add-on  .... 
Removal  of  vertebral  bodv 
Remove  vertebral  body  add-on  .... 

Incise  spinai  cord  tracl(s)  

Drainage  of  spinai  cyst      

Drainage  of  spinal  cyst 
Revise  spinai  cord  ligaments 
Revise  spinai  cora  lioaments 


Relative 
Weight 


Payment 
Rate 


Nationa  Mmimj-^ 

Unadjustec       j^aoustec 
Copaymeni      Copayment 


0121 
0224 
0691 


0203 

0212 
0005 
0206 
0206 
0206 
0207 
0207 
0207 


0212 
0212 

0206 
0206 
0206 
0206 
0223 


0105 
0226 
0227 
0227 

0105 
0691 
0691 
0208 
0208 
3206 
0206 
0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 


0206 

0208 
0208 
0208 
0208 

02oe 

3208 
0208 
0208 


254 

28.48 

3.17 


15.79 

377 
4  03 
3  59 
3  59 
3  59 
536 
536 
536 


13.60 


377 
377 

3  59 
3  59 
3  59 
3  59 
75.39 


14,76 
75.81 

139  55 

•39  55 

1476 

317 

3  17 
29  12 
29  "2 
29  -2 
2S  12 
29  12 
29  12 
29  12 
29  12 
29  12 
29  12 
29  12 
29  12 
29  12 


29.12 
29.12 
2912 

29  12 

29  12 
29  -2 
29  12 
29  12 
2912 


$129.30 

$1 .449  75 

$161.37 


$803  77 

$191.91 
$20514 

$182  75 
$182  75 
$182  75 
$272  85 
$272  85 
$272  86 

S692  29 


$191  91 
$191  91 
$182  75 
$182  75 
S182  75 
S182  75 
$3  837  65 

$751  34 

$3,859  03 

$7,103,65 

$7.103  65 

$751  34 

$161  37 

$161  37 

$1  482  32 

$1  482  32 

S"  482  32 


482  32 
482  32 
482  32 
482  32 
482  32 
482  32 
482  32 
482  32 
S'  482  32 
$1  482  32 


$■"  482  32 

S-  48a  32 
S-  482  32 

S-  482  32 
S"  482  32 
$•  482  32 
S^  482  32 
Si  482  32 
SI. 482.32 


-4- 


$52.53 

$453.41 

$88  75 


$369  73 

$88  78 

S90  26 

$74  93 

$74  93 

$74  93 

$122  78 

$122  78 

$122  78 

$325  36 


$88  78 
$8878 
$74  93 
S74  93 
S74  93 
$7493 


$368  16 


$368.16 
$8875 

$88  75 


$25  86 

S289  95 

$32  27 


$16C  75 
S3e  3? 
$4-  03 
$36  55 
$36  55 
$36  56 
S54  57 
$5457 
S54  57 

S'38  46 


S3?  38 
S36  38 
$36  55 
$36  55 
$36  55 
$36  55 
$~5~  53 

S-5C  27 
S  — •  81 
Si  .420  73 
$1,420  73 
$150  27 
S32  27 
S32  2- 
S2S6  -16 
S29f  •le 
S?9€  it 
S?9e  .16 
S29e  46 
$29t  i6 
S296  it 
S29e  46 
S29€  46 
S296  45 
$?9<5  m 
S296  16 
S296  46 


S296  <if 
S29>e  16 
S296  46 
S296  46 
S296  46 
S296  46 
$296  46 
S296  46 
S296  46 


CPT  codes  ans  aesc'iptions  oniy  a'e  cocyight  A-ne'ica^  Meoica  Associar'or 
Copvngnt  Amencar  Denta;  Association  Ai  ngMts  .-ese'-vec 
'  Code  'S  -^e*  -  ?0C2 


Ai  =^,g^*5  ^esp^ec   ADD'»ca::'e  ^^^S  D^Acc  A^^iy 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

Indicator 

63185 

C 

63190 

c 

63191 

c 

63194 

c 

63195 

f 

63196 

c 

63197 

c 

63198 

c  . 

63199 

o 

63200 

c 

63250 

c 

63251 

c 

63252 

c 

63265 

c 

63266 

c 

63267  1 

c 

63268  ' 

c 

63270 

c 

63271 

c 

63272 

c 

63273 

c 

63275 

c 

63276 

c 

63277 

c 

63278 

c 

63280 

c 

63281 

c 

63282 

c 

63283 

r 

63285 

c 

63286 

c 

63287 

c 

63290 

c 

63300 

c 

63301 

c 

63302 

c 

63303 

c 

63304 

c 

63305 

c 

63306 

c 

63307 

c 

63308 

c 

63600 

T 

63610 

T 

63615 

T 

63650 

T 

63655 

T 

63660 

T 

63685 

T 

63688 

T 

63700 

c 

63702 

c 

63704 

c 

63706 

c 

63707 

c 

63709 

c 

63710 

c 

63740 

c 

63741 

T 

63744 

T 

63746 

T 

64400 

T 

64402 

T 

64405 

T 

64408 

T 

64410 

T 

64412 

T 

64413 

T 

54415 

T 

64417 

T 

64418 

T 

64420 

T 

64421 

T 

64425 

T 

64430 

T 

Descnption 


A  PC 


Relative 
Weight 


Payment 
Rate 


National 
Unad|usted 
Copayment 


Minimum 
Unadjusted 
Copayment 


Incise  spirral  column/nerves  

Incise  spinal  column  nerves  

Incise  spinal  column/nerves  

Incise  spmai  column  &  cord  

Incise  SDinai  column  S  cord  

Incise  spinal  column  &  cord  

Incise  soma'  column  &  cord  

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Release  of  spinal  cord    

Revise  spinal  cord  vessels 

Revise  spinal  cord  vessels  

Revise  spmal  cord  vessels 

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion 

Excise  in'rasp.nal  lesion  

Excise  intraspinal  lesion 

Excise  intraspinal  lesion  

B'opsy  excise  spmal  tumor 

Biopsy  excise  spmal  tumor 

Biopsy  excise  spmal  tumor 

Biopsy  excise  spinal  tumor 

Biopsy  excise  spinal  tumor 

Biopsy  excise  spinal  tumor 

Biopsy  excise  spmal  tumor 

B'Opsy  excise  spinal  tumor 

Biopsy  excise  spmal  tumor 

Biopsy  excise  spmal  tumor  

Biopsy  excise  spmal  tumor 

Biopsy  excise  spmal  tumor  ....... 

Removal  of  verebral  body  

Removal  of  verteDrai  txxty  

Removal  of  vertebra,  body  

Removal  of  vertebra'  body  

Removal  of  vertebral  body    , 

Removal  of  vertebral  body  

Bemova'  of  vertebral  bodv    , 

Removal  of  vertebra'  body    , 

Remove  veriebra!  body  add-on 

Remove  spmal  cord  lesion    

Stimulation  of  spmal  cord    

Remove  lesion  of  spmal  cord  ... 

Implant  neuroeiectrodes     

Implant  neuroeiectrodes    

Revise  remove  neuroeiectrode 

Implant  neuroreceiver 

Revise  remove  neuroreceiver  .. 

Repair  of  spmal  l^emiation    

Repair  of  spinal  herniation  

Repair  of  spinal  herniation  

Repair  of  spinal  herniation  

Repair  spinal  fluid  leakage  

Repair  spmal  fluid  leaKage  

Graft  'epair  of  spme  defect  

Install  spinal  shunt     

Install  spmal  shunt 

Revision  of  spmal  shunt  

Removal  of  spmal  shunt 

Iniection  for  nerve  block  

Iniection  for  nerve  block  

Iniection  for  nen/e  block  

I  Injection  for  ner^e  block      

1  Iniection  tor  nerve  biocK       

Iniection  tor  nen^e  block  

Injection  tor  nerve  block     

I  Injection  for  nen^e  block       

I  Injection  for  nen/e  block       , 

Injection  'or  nerve  biock        , 

!  Injection  tor  nerve  block        

iniection  for  neae  block       

Injection  for  nerve  biocK       

'  Injection  for  nerve  bioc^       


0220 
0220 
0220 
0225 
0225 
0687 
0222 
0688 


0228 
0228 

0109 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0207 
0207 
0204 
0204 


13.60 

13  60 

1360 
267  56 
267  56 

42  34 
302  53 
145.27 


53  77 
53  77 
6  27 
2  24 
224 
2  24 
2  24 
224 
2.24 
2.24 
2.24 
2.24 
2.24 
5.36 
5.36 
2.24 
224 


CPT  codes  ana  a«>sc'iptions  Dfiiy  are  cocyq'^t  Amencan  Medical  Association  All  Rights  Reserved  AoDncaoie  f  ARS  DPARS  Aopiy 
Copy^igri!  Ame^ca'i  Dentai  Assooatior"   All  ngr^ts  'eserved 
■  Cooe  s  -^e*  r  2002 


S692  29 

S692  29 

S692  29 

S1361987 

513,619  87 

S2  155  28 

515,399  99 

$7,394.82 


52,737  11 
$2  737  11 
S319  17 
5114  02 
$114  02 
$114  02 
5114  02 
$114  02 
$114  02 
$114  02 
$114  02 
$114  02 
$114  02 
$272  85 
$272  85 
$114  02 
$114  02 


5325  38 
S325  38 
S325  38 


S138  46 

$138  46 

$138  46 

S2  723  97 

52  723  97 
S431  06 

53  080  00 
$1,478.96 


S696  46 

$696  46 

$130  86 

543  33 

543  33 

$43  33 

$43  33 

$43  33 

$43  33 

$43  33 

$43  33 

$43  33 

$43  33 

$122  78 

$122  78 

$43  33 

$43  33 


$547  42 
$547  42 
$63  83 
$22  80 
$22  80 
$22  80 
$22  80 
$22  80 
$22  80 
$22  80 
$22  80 
$22  80 
S22  80 
$54  57 
$54  57 
$22  80 
$22  80 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/     ,     Status 
HCPCS   !   indicator 


Descnption 


A  PC 


Relative 
Weight 


Payment 
Rate 


64435 

T 

64445 

T 

64450 

T 

64470 

T 

64472 

T 

64475 

T 

64476 

T 

64479 

T 

64480 

T 

64483 

T 

64484 

T 

64505 

T 

64508 

T 

64510 

T 

64520 

T 

64530 

T 

64550 

A 

64553 

T 

64555 

T 

64560 

T 

•64561 

T 

64565 

T 

64573 

T 

64575 

T 

64577 

T 

64580 

T 

•64581 

T 

64585 

T 

64590 

T 

64595 

T 

64600 

T 

64605 

T 

64610 

T 

64612 

T 

64613 

T 

64614 

T 

64620 

T 

64622 

T 

64623 

T 

64626 

T 

64627 

T 

64630 

T 

64640 

T 

64680 

T 

64702 

T 

64704 

T 

64708 

T 

64712 

T 

64713 

T 

64714 

T 

64716 

T 

64718 

T 

64719 

T 

64721 

T 

64722 

T 

64726 

T 

64727 

T 

64732 

T 

64734 

T 

64736 

T 

64738 

T 

64740 

T 

64742 

T 

64744 

T 

64746 

T 

64752 

C 

64755 

C 

64760 

C 

64761 

T 

64763 

c 

64766 

C 

64771 

T 

64772 

T 

64774 

T 

64776 

T 

Injection  tor  nerve  block  

injection  for  nerve  block     

injection  for  r,e<\e  Mock    

ih)  paravertebral  ct  

in)  paravehebrai  ct  aoo-on  

In)  paravertebral  Is         

Inj  paravertebral  Is  add-on  

In)  foramen  epidural  c't      

Inj  foramen  epidural  add-on  .... 

Inj  foramen  epidural  is     ...." 

Inj  foramen  epidural  add-on  .... 

Injection  for  nerve  block    

Injection  for  nen^e  block  

Injection  for  nerve  block    

injection  for  nerve  block    

Injection  tor  nenve  block    

Apply  neurostimuiator        

Implant  neuroeiectrodes     

Implant  neuroeiectrodes    

implant  neuroeiectrodes    

Implant  neuroeiectrodes  

Implant  neuroeiearodes    

Implant  neuroeiectrodes    

Implant  neuroeiectrodes    

implant  neuroeiectrodes     

Implant  neuroeiectrodes     

Implant  neuroeiectrodes     

Revise  remove  neuroeiectrode 
Implant  neuroreceiver 
Revise  remove  neuroreceiver 
iniection  treatment  of  nerve 
Injection  treatment  of  nen^e 
Injection  treatment  of  nerve 
Destroy  nerve  face  muscie 
Destroy  neni/e   spme  muscle 
Destroy  nerve  extrem  muse 
Injection  treatment  of  nerve 
Destr  paravertebn  nerve  1  s 
Destr  paravertebral  n  aod-or 
Destr  paravertebn  nerve  ot 
Destr  paravertebral  n  add-on 
injection  treatment  of  nen^e 
Injection  treatment  of  ne've 
Injection  treatment  of  ne've 

Revise  fmge'toe  nerve     

Revise  hana'foot  nerve     

Revise  armleg  nerve        

Revisor  of  sciatic  nerve  

Revision  ot  arm  nen«'e(si  

Revise  low  l>ack  nen/ets)  

Revision  of  cranial  r,e'\e   

Revise  ulnar  nerve  at  eltxjw  ... 

Revise  ulnar  nen.'e  at  wnst  

Carpal  tunnel  surgery        

Relieve  pressure  on  nerve{s)  .. 

Release  looiloe  nen/e      

Internal  nerve  revisK>n       

Incision  of  brow  nenve        

Incision  of  Cheek  nen.'e     

Incision  of  chin  nerve        

Incision  of  jaw  nenve         

Incision  of  tongue  nenve    

Inasion  of  facial  r\er\ie       

Incise  nerve  back  of  head 

Incise  diaphragm  nerve    

Incision  of  vagus  nerve     

Incision  of  stomach  nerves  

Incision  of  vagus  nerve     

Incision  of  pelvis  nerwe      

Incise  hipthigh  nen/e       

Incise  hipthigh  nerve  

Sever  cranial  nerve  

Incision  of  spiral  .lerve     

Remove  skin  nerve  lesion 

Remove  digit  nerve  lesion 


National  Minimum 

Unadjusted       Unadjusted 
Copayment       Copayment 


0204 
0204 
0204 
0207 
0207 
0207 
0207 
0207 
0207 
0207 
0207 
0204 
0204 
0207 
0207 
0207 


0225 
0225 
0225 
0225 
0225 
0225 
0225 
0225 
0225 
0225 
0687 
0222 
0688 
0203 
0203 
0203 
0204 
0204 
0206 
0203 
0203 
0203 
0203 
0203 
0207 
0207 
0203 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
022C 


0220 


0220 

0220 

0220 
0220 


224 
224 
2.24 
5.36 
5  36 
5  36 
5.36 
5  36 
536 
536 
536 
224 
2  24 
536 
5,36 
5.36 


56 
56 
5f 
5€ 
56 
34 
53 


267  56 
267  56 
267  56 
267  56 

26^56 

26" 

26- 

257 

26" 

26" 
42 

302 

145  27 

15  79 

15  79 

15  79 

224 

2  24 

3  59 
15  79 
15  79 
15  79 
15  79 
15  79 

536 
536 
15.79 
13.60  1 
1360  I 
1360 
1360 
13  60 
1360 
1360 
1360 
1360 
1360 
1360 
1360 
1360 
1360 
-360 
1360 
1360 
1360 
13.60 
1360 
136C 


13.60 


1360 

1360 

1360 

■360 


$114  02 

$11402 
$11402 
S272  85 
S272  85 
$2^2  85 
S2:'2  65 
S272  85 
S272  85 
S272  85 
S272  85 
$11402 
$114  02 
$272  85 
S272  85 
S2~2  85 

$1361987 

$1361987 

$1361987 

S1361987 

$'361987 

361987 

3  619  87 

3  619  87 

361987 

361987 


S 
S 

s 
s 
s 

S2  -  55  28 
S'5  399  99 

S7  394  82 
$803" 
$803" 
S803~ 
S-1402 
S-M02 
$182  75 
S803  77 
$303  ~~ 
S803  — 
S805~- 
S803  77 
S272  85 
S272  85 
S803~- 
S692  25 
$692  29 
$692  29 
S692  29 
S692  25 
S692  29 
S692  29 
S692  29 
S692  29 
S692  29 
S692  29 
S692  29 
S692  29 
$692  29 
S692  29 
5692  ?9 
5692  29 
$692  29 
$692  29 
5692  29 
S692  79 


$692  29 


S692  29 
$692  29 
$692  29 
$692  29 


$43  33 

S43  33 

$43  33 

$122  78 

$122  78 

$122  78 

$122  78 

$122  78 

$122  78 

$122  78 

$122  78 

$43  33 

$43  33 

$122  78 

$122  78 

$122  78 


$369  '3 

$369  ~3 

$369  ~3 

$43  33 

$43  33 

$74  93 

$369  73 

S369  -3 

S365  -; 

$369  '•'• 
S369  73 
S'22^6 
$122  '8 
S369~3 
$325  38 
$325  38 
S32i  3f 
$325  3f 
S325  38 
S325  3g 

5325  38 

5326  3€ 
S32'.  3g 
$325  38 
S325  36 
$32e  36 
$325  38 
$325  38 
S325  38. 
S325  38 
$325  38 
S325  36 
S325  38 
532 5  3t 
S32£3e 


$325  38 


$325  3£ 
S325  36 
S325  36 
$325  36 


$22  80 
$22  80 
$22  80 
$54.57 
$54.57 
$54.57 
$54.57 
$5457 
$54.57 
$54  57 
$5457 
$22.80 
$22  80 
$54  57 
$5457 
$54.57 


$2,723.97 
$2,723.97 

$2  72397 
S2  72397 
$2,72397 
$2.72397 
$2  723  97 
52  723  97 
S2  723  97 
$2  723  97 

$43-  :>€• 

S'  4^8  96 

S-6C  "5 

S-6C  -5 

S-6C  ^5 

S22  &C 

S22  8C 

S3€  55 

Si6C^  "6 

S-6C  "5 

Si 6.' '6 

S'6C'  ^5 

Si6C  "5 

S54  67 

S54  57 

S-S'C  75 

$•36  46 

S'38  4e 

S"36  46 

S-38  46 

S'36  46 

S-38  46 

$•36  46 

$'36  46 

S-38  46 


36  46 
38  46 
36  46 
38  46 
38  46 
38  46 
38  46 
S-36  46 
S-36  46 
S  •  36  46 
S"  36  46 
?  •  36  46 


S'38  46 


S '  3c  46 
S-36  46 
S  ■  36  46 
S-36  46 


CPT  codes  anc  Oescnptions  only  are  coovigr't  Ar^encar-  Medica  Associatic- 
Copynghl  Arriencan  Dental  AssocialKy.  A!  ngnts  resetvea 
■  Code  IS  new  in  2002. 


Ai  Cjight?  Rese'vec  AoDicaS*  ^ t.'^S  Dr  aps  A::.itv 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT' 

Status 

HCPCS   indicator 

64778  1  T 

64782  T 

64783  T 

64784  T 

64786  T 

64787 

T 

64788 

T 

64790 

T 

64792  T 

64795  T 

64802  C 

64804  C 

64809  C 

6481 B  C 

64820  C 

•64821  T 

•54822 

T 

•64823 

T 

64831 

T 

64832 

T 

64834 

T 

64835  T 

64836  T 

64837  ,  T 

64840 

T 

64856 

T 

64857 

T 

64858  1  T 

64859  T 

64861  T 

64862  T 

64864  T 

64865 

T 

64866 

C 

64868 

C 

64870 

T 

64872 

T 

64874 

T 

64876 

T 

64885 

T 

64886 

T 

64890 

T 

64891 

T 

64892 

T 

64893 

T 

64895 

T 

64896 

T 

64897 

T 

64898 

T 

64901 

T 

64902 

T 

64905 

T 

64907 

T 

64999 

T 

65091 

T 

65093 

T 

65101 

T 

65103 

T 

65105 

T 

65110 

T 

65112 

T 

65114 

T 

65125 

T 

65130 

T 

65135 

T 

65140 

T 

65150 

T 

65155 

T 

65175 

T 

65205 

S 

65210 

s 

65220 

s 

65222 

s 

65235  T 

fi,S?60  T 

DescriptKDn 


A  PC 


Relative 

Weigint 


Payment 
Rate 


-t- 


National  Minimum 

Unadjusted       Unadjusted 
Copayment       Copayment 


Digit  nerve  surgery  add-on 

Remove  limb  nerve  lesion 

LimD  nerve  Surgery  add-on  

Remove  nerve  lesion     

Remove  sciatic  nerve  lesion  

Implant  nen/e  end     

Remove  skm  nerve  lesion 

Removal  of  nerve  lesion  

Removal  ol  nerve  lesion  

Biops>  of  nerve  

Remove  sympathetic  nerves 

I^emove  sympatlielic  nerves  

Remove  sympattielic  nerves  

Remove  sympaftietic  nerves  

Remove  sympathetic  nerves  

Remove  sympathetic  nen/es  

Remove  sympathetic  nerves 

Remove  sympathetic  nerves 

Repair  of  digit  nerve    

Repair  nerve  add-on        

Repair  of  hand  or  toot  nerve 

Repair  of  hand  or  foot  nerve  

Repair  of  hand  or  fool  nerve  

Repair  nerve  add-on  

Repair  of  leg  nerve 

Repair/transpose  nerve  

Repair  arm/leg  nerve 

Repair  sciatic  nerve 

Nerve  surgery      

Repair  of  arm  nerves  

Repair  of  low  back  nerves  

Repair  of  facial  nerve    

Repair  of  facial  nerve  , 

Fusion  of  facial/other  nerve 

Fusion  of  faciaL'other  nerve 

Fusion  of  facialyother  nerve 

Subsequent  repair  of  nerve 

Repair  &  revise  nerve  add-on  ... 

Repair  nerve/shorten  bone  

Nerve  graft  head  or  neck    

Nerve  graft  head  or  neck    

Nerve  graft  hand  or  foot    

Nerve  graft  hand  or  fool  

Nerve  graft  arm  or  leg  

Nerve  graft,  arm  or  leg 

Nerve  graft  hand  or  foot 

Nerve  graft  hand  or  foot 

Nerve  graft  arm  or  leg  

Nerve  graft  arm  or  leg  

Nerve  graft  add-on      _ 

Nerve  graft  add-on      

Nerve  pedicle  transfer  

Nerve  pedicle  transfer  

Nervous  system  surgery  .";.... 

Revise  eye  

Revise  eye  with  implarrt  

Removal  of  eye      

Remove  eye  insert  implant 

Renxjve  eye/atlach  implant 

Removal  of  eye  

Remove  eye/revise  socket  

Rerrxjve  eye/revise  socket  

Revise  ocular  implant  „. ... 

Insert  ocular  implant    

1  Insert  ocular  implant     

}  Attach  ocular  implant 

Revise  ocular  implant 

I  Reinsert  ocular  implant  

Removal  of  ocular  implant 
Rerrxjve  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  bodv  from  eye 
Rernove  foreign  txKly  from  eye 
Remove  foreign  body  from  eye 
I  Remove  foreign  body  from  eye 


0220 
0220 
0220 
0220 
0221 
0220 
0220 
0220 
0221 
0220 


0054 
0054 
0054 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 


0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0204 

0242 

0241 

0242 

0242 

0242 

0242 

0242 

0242 

0240 

0241 

0241 

0242 

0241 

0242 

0240 

0231 

0231 

0231 

0231 

0233 

0237 


1360 
1360 
1360 
1360 
21  43 
13  60 
13  60 
1360 
21  43 
13.60 


19  83 

19  83 
19  83 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 


2143 

21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
21  43 
2  24 
23  72 
18  12 
23  72 
23  72 
23  72 
23  72 
23  72 
23  72 
13  83 
18  12 
18  12 
23  72 
18  12 
23  72 
13  83 
203 
2.03 
2.03 
203 
10  83 
36  32 


CPT  co*s  ana  descnptiofis  only  are  copyriqM  American  Medical  Assocbfton  All  Rigtits  Reserved  Applicable  FARS'DFARS  Apply 
Copyright  Amencan  Dental  Assooatipn  All  nghts  reserved 
•Code  ^  "e«  i  2002 


S692  29 
S692  29 
S692  29 
S692  29 

SI  090  87 
S692  29 
S692  29 
S692  29 

Si  090  87 
$692  29 


SI. 009  43 
Si  009  43 
Si  009  43 
SI  090  87 
S1  090  87 
Si  090  87 
SI  090  87 
Si  090  87 
SI  090  87 
Si. 090  87 
SI  090  87 
S1  090  87 
SI  090  87 
SI  090  87 
SI  090  87 
SI  090  87 
SI  ,090  87 
SI  090  87 


S1 .090  87  I 

SI  .090  87 

SI  090  87 

SI  090  87 

SI  090  87 

SI .090  87 

SI  090  87 

Si  090  87 

Si  090  87 

SI  090  87 

Si. 090  87 

Si  09C  87 

S1  090  8~ 

SI  090  87 

SI  090  87 

Si  090  87 

Si  090  87 

SI  090  87 

S1 14  02 

SI  207  44 

S922  38 

S1  207  44 

SI  207  44 

Si  207  44 

SI  207  44 

SI  207  44 

51,207  44 

S704  00 

S922  38 

S922  38 

Si  .207  44 

S922  38 

Si -207  44 

S704  00 

SI 03  34 

SI 03  34 

$103  34 

S103  34 

S551  29 

S1  848  83 


S325  38 
S325  38 
S325  38 
S325  38 
S463  52 
S325  38 
S325  38 
S325  38 
S463  62 
$32  5  38 


S472  33 

S472  33 
S472  33 
S463  62 
S463  62 
S463  62 
S465  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 


S463  62  ! 

S463  62 
S465  62 
S453  62 
S463  62 
S463  62 
S453  62 
S463  62 
S463  62 
S463  62 
S463  52 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S463  62 
S43  33 
S597  36 
S384  47 
S597  36 
S597  36 
S597  36 
S597  36 
S597  36 
S597  36 
S315  34 
S384  47 
S384  47 
S597  36 
S384  47 
S597  36 
S315  34 
S46  50 
S46  50 
S46  50 
S46  50 
S264  62 


I 


Si  38  46 
S138  46 
Si  38  46 
Si  38  46 
S218  17 
SI  38  46 
SI  38  46 
SI  38  46 
S218  17 
SI  38  46 


S201  89 
S201  89 
S20^  89 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S2ie  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 


S218  17 

S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S218  17 
S22  80 
S241  49 
SI 84  48 
S241  49 
S241  49 
S241  49 
S241  49 
S241  49 
S241  49 
Si 40  80 
SI 84  48 
S184  48 
S241  49 
SI 84  48 
S241  49 
Si 40  80 
S20  67 
S20  67 
S20  67 
S20  67 
S1 10  26 
S369  77 


Federal  Register/ Vol.  66.  No.  231 /Friday.  November  30,  2001    Rules  and  Regulations 


60001 


AcTdendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 

^  ,  ^ ^ ^ 


CPT 

Status 

HCPCS 

Indicator 

65265 

T 

65270 

t 

65272 

T 

652:'3 

C 

65275 

T 

65280 

T 

65285 

T 

65286 

T 

65290 

T 

65400 

T 

65410 

T 

65420 

T 

65426 

T 

65430 

S 

65435 

T 

65436 

T 

65450 

S 

65600 

T 

65710 

T 

65730 

T 

65750 

T 

65755 

T 

6576C' 

E 

65765 

E 

65767 

E 

55770 

T 

65771 

E 

65772 

T 

55775 

T 

65800 

T 

65805 

T 

65810 

T 

65815 

T 

55820 

T 

65850 

T 

65855 

T 

65860 

T 

65865 

T 

65870 

T 

65675 

T 

65880 

T 

65900 

T 

65920 

T 

65930 

T 

56020 

T 

66030 

T 

66'30 

T 

56150 

T 

66155 

T 

56160 

T 

66165 

T 

66170 

T 

66172 

T 

66180 

T 

66185 

T 

66220 

T 

66225 

T 

66250 

T 

66500 

T 

66505 

T 

66600 

T 

66605 

T 

66625 

T 

66630 

T 

66635 

T 

66680 

T 

66682 

T 

66700 

T 

66710 

T 

66720 

T 

66740 

T 

66761 

T 

66762 

T 

66770 

T 

66820 

T 

Descnption 


Remove  foreign  body  from  eye 

Repair  of  eye  wound   

Repair  of  eye  wound  

Repair  of  eye  wound  

Repai'  0'  eye  wound 

Repai'  o'  eve  wound      

Repair  of  eye  wound      , 

Repai'  of  eye  wound      

Repai-  of  eye  socKet  wound  .... 

Remova.  of  eye  lesior    

Biopsy  of  cornea  

Removal  of  eye  iesion  

Removal  of  eye  lesion  

Corneal  smear        

Curetie'treat  cornea  

Curette 'treat  cornea 
Treatment  of  cornea,  lesior-     ... 

Revision  of  cornea  

Corneal  transplant  

Corneal  transplant  

Corneal  transplant  

Corneal  transplant  

Revision  of  cornea  

Revision  of  cornea  

Corneal  tissue  transplant  

Revise  cornea  w.th  implant  

Radiai  Keraiotomy        

Correction  of  astigmatism  

Correction  of  astigmatism  

Drainage  of  eye        

Drainage  of  eye   

Drainage  of  eye    

Drainage  of  eye 

Relieve  inner  eye  pressure    

Incision  of  eye      

Laser  surgery  of  eye  

Incise  inner  eye  adf^esions  

Incise  inner  eye  adhesions    

Incise  inner  eye  adhesions  

IrKise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Remove  eye  lesion  

Remove  implant  f'om  eye      

Remove  blood  dot  from  eye  .... 
Injection  treatment  of  eve 
Injection  featmen!  of  eye 

Remove  eye  lesion 

Glaucoma  surge'y  

Glaucoma  surge'y  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

IrKision  of  eye      

Implant  eye  shunt  

Revise  eye  shu^-i    

Repair  eye  les'on   

Repair  gra"  eye  lesion  

Foilo*-up  surger-y  of  eye 

Incision  of  ins  

Incision  ol  ins  

Remove  ins  and  lesion  

Removal  of  ins  

Removal  of  ins        

Removal  of  iris        

Removal  of  iris  

Repair  ins  &  ciiia'v  txxJy  

Repair  ins  &  ciliary  txxJy  

Destruction  ciliary  txxly  

Destnjction   ciliary  txxty  

Destruction   ciliary  txxty  

Destruction  ciliary  body  

Revision  of  ms  

Revision  of  ins  

Removal  of  inner  eye  lesion   .... 
Incision  secondan,  cataract  


APC 


Relative 
Weight 


Payment 
Rate 


0236 
0240 
0233 


0233 

0234 
0234 
0233 
0243 
0233 
0233 
0233 
0234 
0230 
0239 
0233 
0231 
0240 
0244 
0244 
0244 
0244 


0244 


0233 
0233 

0233 

0233 
0233 
0234 
0232 
0234 
0248 
0247 
0233 
0234 
0234 
0233 
0233 
0233 
0234 
0233 
0233 
0234 
0233 
0234 
0234 
0234 
0234 
0234 
0234 
0234 
0236 
0234 
0233 
0232 
0232 
0233 
0234 
0233 
0233 
0234 
0234 
0234 
0233 
0233 
0233 
0233 
0248 
0247 
0247 
0232 


1621 
1383 
10  83 


National      !     Minimum 

Unadjusted      Unadjusted 

Copayment      Copayment 


10.83 

1908 
1908 
10.83 
1770 
1083 
10  83 
1083 
1908 
0  61 
580 
10  83 
2  03 
13  83 
38  46 
38  46 
38  46 
38.46 


3846 


1083 

1083 
10  83 
1083 
10  83 
1908 

350 
1908 
2951 

4  03 
1083 
1908 
19.08 
10  83 
10  83 
1083 
1908 
10  83 
1083 
1908 
10  83 
1908 
19  08 
1908 
1908 
1908 
1908 
19  06 
162- 
1908 
1083 

350 

350 
10  83 
1908 
10  83 
1083 
19  08 
1908 
1908 
10  83 
10  83 
10  83 


4  03 
4  03 

35C 


S82S15 

S704  00 
S551  29 

S55129 

S971  25 

S971  25 

S551  29 

S901  00 

S551  29 

S551  29 

S551  29 

S971  25 

S31  05 

S295  24 

S551  29 

$103  34 

S704  00 

Si  957  77 

SI  957  77 

Si  .957  77 

SI  .957  77 


$1.957  77 

$55129 
S551  29 
S551  29 
$551  29 
$551  29 
$971  25 
$178  16 
$971  25 

$1  502  18 
$205  14 
$551  29 
$971  25 
$971  25 
$551  29 
S551  29 
$551  29 
$971  25 
S551  29 
$551  29 
S971  25 
S551  29 
S971  25 
S971  25 
S971  25 
S971  25 
S971  25 
S971  25 
S971  25 
S825  15 
S971  25 
$551  29 
S178  16 
S178  16 
S551  29 
$971  25 
S551  29 
S551  29 
S971  26 
S971  25 
S971  2b 
$551  25 
S551  29 
S55*  29 
S56-  29 

S-  502  If 
S206  14 
S205  -4 
S-^g  16 


$315.34 
S264  62 

$264  62 
S466  20 
$466  20 
$264  62 
S429  78 
S264  62 
S264  62 
S264  62 
S466  20 

SI  4  28 
S115  14 
$264  62 

$46  50 
$31534 
S851  42 
$851  42 
$851  42 
$851.42 


S85142 

$264  62 
$264  62  '. 
$264  62 
$264  62 
$264  62 
$466  20 
$78  39 
S466  20 

$94  36 
$264  62 
$466.20 
$466  20 
$264  62 
S264  62 
S254  67 
S456  20 
S264  52 
S264  62 
$46€  ?0 
S264  62 
$456  20 
S466  20 
$466  20 
$466  20 
$466  20 
S466  20 
$466  20 

5466  20 
$264  62 

S78  39 
S78  39 
S264  62 
S46€  20 
S264  62 
S264  62 
S466  20 
S466  2C 
S466  20 
S254  62 
S264  62 
S264  62 
S264  62 

SS4  36 
S94  36 
S'e  39 


$165  03 
$140  80 
$110  26 


S11026 

$194  25 
$194  25 
$110  26 
$180  20 

St  10  26 
Si  10  26 
$110  26 
$194  25 
$6  21 

$59  05 
$11026 

$2067 
$140  80 
$391  55 
$391  55 
$391  55 
$391  55 


S39155 


$11026 

S1 10  26 
St  10  26 
$110  26 
$110  26 
$194  25 
$35  63 
$194  25 
$300  44 
$41  03 
Si  10  26 
S194  25 
$194  25 
Si  10  26 
$110  26 
S1 10  26 
S194  25 
$110  26 
$110  26 
$194  25 
$110  26 
$194  25 
$194  25 
8194  25 
$194  25 
$194  25 
$194  25 
$194  25 
$165  03 
$194.25 
$11026 
$35  63 
$35  63 
St  10  26 
$194  25 
$11026 
S1 10  26 
S194  25 
S194  25 
S194  25 
$110  26 
$110  26 
$110  26 
$11026 
$300  44 
$41  03 
?-ii  03 
S35  63 


CPT  codes  and  descnptions  oniv  are  cocyigni  Anerca'  Medicai  Associa*><x    Af  Riorff  ^ese^ed   Applicatx*  "^AOSD^ AOS  Apply 
Copyngni  A.-iencan  IDentai  Assoc^lio'-   Ai  •igr't?  'ese'vec: 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


APC 


Relative 
Weight 


p     ,     National     Minimum 
Rate     Unadiusted   Unadjusted 
Copayment   Copayment 


66821 

66825 

66830 

66840 

66850 

66852 

66920 

66930 

66940 

66982 

56983 

66984 

56985 

56986  T 

56999  T 

67a)5  T 

67010  j  T 

67015  !  T 

57025  T 

67027  I  T 

67028  !  T 

67030  T 

67031  T 
67036  T 
67038  ]  T 
67039 
67040 
67101 
67105 
67107 
67108 
67110 
67112 
67115 
67120 
67121 
67141 
67145  T 
67208  S 
67210 
672^8 
67220 
67221 

■67225 
67227 
67228 
67250 
67255 
67299 
67311 
67312 
67314 
67316 
67318 
67320 
67331 
67332 
67334 
67335 
67340 
67343 
67345 
67350 
67399 
57400 
67405 
67412 
67413 
67414 
67415 
67420 
67430 
67440 
67445 
67450 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T. 

T 

T 


T 

iT 
|T 
I  T 
I  T 
JT 

't 

T 
T 
T 
T 

t 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


After  cataract  laser  surgery 

Reposition  intraocular  lens 

Removal  of  lens  lesion    

Removal  ot  lens  matenal   

Removal  of  lens  material  

Removal  of  lens  matenal  

Extraction  of  lens     

Extraction  of  lens   

Extraction  of  lens   

Cataract  surgery   complex 
Cataract  surg  w  loi    i  stage     ... 
Cataract  surg  w  lol  i  stage 
Insert  lens  prostliesis 

Exchange  lens  prosthesis  

Eye  surgery  procedure     

Partial  removal  of  eye  fluid  

Partial  removal  of  eye  fluid  

Release  of  eye  fluid  

Replace  eye  fluid   

Implant  eye  drug  system  

Iniectior  eye  drug  

Incise  inner  eye  strands 
Laser  surger/  eye  strands 

Removal  ot  inner  eye  fluid  

Strip  retinal  membrane    

Lasei  treatment  of  retina 

Laser  treatment  of  retina 

Repair  detached  retina    

Repair  detached  retina  

Repair  detached  -etina   

Repair  detached  retina    

Repair  -letached  retina   

Rerepair  detached  retina 

Release  encircling  matenal  ... 
Remove  eye  implant  material  .. 
Remove  eye  impiant  materal  .. 

Treatment  of  retina  

Treatment  of  retina 
Treatment  ot  retinal  lesion 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesio" 
Treatment  ot  choroid  lesion     ... 
Ocular  photodynamic  ther 
Eye  photodynamic  ther  add-on 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 

Reinforce  eye  wall  

Reinforce  graft  eye  wail 

Eye  surgery  procedure    

Revise  eye  muscie  

Revise  two  eye  muscles  

Revise  eye  muscle  

Revise  two  eye  muscles  

Revise  eye  muscie(si      

Revise  eye  muscleisi  add-on  .. 
Eye  surgery  foHow-up  add-on  .. 
Rerevise  eye  muscles  add-on  .. 
Revise  eye  muscle  w  suture    ... 

Eye  suture  dunng  surgery  

Revise  eye  muscle  add-on 

Release  eye  tissue 

Destroy  nerve  of  eye  muscle  ... 

BKjpsy  eye  muscle 

Eye  muscle  surgery  piocedure 

Exptorebiopsy  eye  socke' 

Explore/dram  eye  socKel 

Exptore-lreai  eye  socKet 

Explore  treat  eye  socnet 

Expir  decompress  eye  socket  .. 

Aspiration  ortJital  contents     

Explore/treat  eye  socKet 

Explore.treat  eye  socket 

Explore'drain  eye  socket 
Expir  decompress  eye  socKet  .. 
Expkare/biopsy  eye  socket 


0248 
0234 
0232 
0245 
0249 
0249 
0249 
0249 
0245 
0246 
0246 
0246 
0246 
0246 
0247 
0237 
0237 
0237 
0236 
0237 
0235 
0236 
0247 
0237 
0237 
0237 
0237 
0235 
0247 
0237 
0237 
0235 
0237 
0236 
0236 
0237 
0235 
0247 
0231 
0247 
0237 
0235 
0235 
0236 
0235 
0248 
0240 
0237 
0248 
0243 
0243 
0243 
0243 
0243 
0243 
0243 
0243 
0243 
0243 
0243 
0243 
0238 
0699 
0243 
0241 
0241 
0241 
0241 
0242 
0239 
0242 
0242 
0242 
0242 
0242 


29  51 
1908 
350 
1044 
21  80 
21  80 
21  80 
21  80 
1044 
21  20 
21  20 
21  20 
21.20 
21  20 

4  03 
36  32 
36  32 
36  32 
1621 
36  32 

5  57 
1621 

4  03 
36  32 
36  32 
36  32 
36  32 

5  57 
4  03 

36  32 

36  32 

557 

36  32 

16.21 

1621 

36  32 

557 

4.03 

2  03 

4  03 
36  32 

5  57 
5  57 
5  57 
5  57 

2951 
13.83 
36  32 
29  51 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 
17  70 

3  01 
646 

17  70 

18  12 
18  12 
1812 
1812 
23  72 

580 
23  72 
23  72 
23  72 
23  72 
23  72 


C^-T  co<J«  and  !Je«nptions  only  a'e  cocygM  Anenca."  Medical  Association  All  Rights  Beseived  AppiicaEie  F  ARS  DFARS  Apply 
C  XIV  gM  American  0«ntal  Associaiion  All  r  ghti  .-eservea 
•  Ci.x5P  5  lew  :r  2002 


$1.502  18 

$971  25 

$178  16 

$531  44 

$1.109  71 

$1.109  71 

$1,10971 

$1,109  71 

$531  44 

$1.079  16 

$1,079  16 

$1,079  16 

$1,079  16 

$1,079  16 

$205  14 

$1.848  83 

$1  848  83 

$1  848  83 

$825  15 

$1.848  83 

S283  54 

S825  15 

S205  14 

$1  848  83 

$1,848  83 

$1  848  83 

$1,848  83 

S283  54 

S205  14 

$1.848  83 

SI .848  83 

$283  54 

$1  848  83 

$825  15 

$825  15 

$1,848  83 

$283  54 

$205  14 

$103  34 

$205  14 

$1 ,848  83 

$283  54 

$283  54 

$283  54 

S283  54 

SI  502  18 

$704  00 

SI. 848  83 

$1,502  18 

$901  00 

S901  00 

$901  00 

$901  00 

S901  00 

S901  00 

$901  00 

$901  00 

S901  00 

S901  00 

S901  00 

$901  00 

S153  22 

$328  84 

$901  00 

$922  38 

$922  38 

$922  38 

$922  38 

Si  .207  44 

S295  24 

$1.207  44 

$1,207  44 

SI  207  44 

$1.207  44 

$1 ,207  44 


S466  20 

S78  39 

$249  78 

S521  56 

$521  56 

$52 1  56 

S521  56 

$249  78 

S507  21 

S507  21 

S507  21 

S507  21 

S507  21 

S94  36 

S78  91 

S94  36 

% 

$7891 

$94  36 

$78  91 

S78  91 
S94  36 
S46  50 
S94  36 

S7891 
$7891 
$78  91 

$78  91 

S315  34 


$429  78 
$429  78 
$429  78 
S429  78 
S429  78 
S429  78 
S429  78 
S429  78 
S429  78 
S429  78 
S429  78 
S429  78 
S58  96 
$147  98 
S429  78 
S384  47 
S384  47 
S384  47 
S384  47 
$597  36 
$115  14 
$597  36 
S597  36 
$597  36 
$597  36 
S597  36 


$300  44 

S194  25 

S35  63 

$106  29 

S221  94 

S221  94 

S221  94 

S221  94 

S106  29 

$215  83 

$215  83 

S215  83 

$215  83 

$215  83 

$41  03 

$369  77 

$369  77 

$369  77 

$165  03 

$369  77 

$56  71 

5165  03 

$41  03 

$369  77 

$369  77 

$369  77 

$369  77 

S56  71 

$41  03 

$369  77 

$369  77 

$56  71 

$369  77 

$165  03 

$165  03 

$369  77 

$56  71 

$41  03 

$20  67 

$41  03 

$369  77 

$56  71 

S56  71 

$56  71 

$56  71 

$300  44 

SI 40  80 

$369  77 

$300  44 

$180  20 

SI 80  20 

$180  20 

$180  20 

$180  20 

$180  20 

S180  20 

SI 80  20 

$180  20 

S180  20 

Si 80  20 

$180  20 

$30  64 

$65  77 

$180  20 

$184  48 

$184  48 

$184  48 

$184  48 

$241  49 

$59  05 

S241  49 

$241  49 

$241  49 

$241  49 

S241  49 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


OPT 
HCPCS 


Status 
Indicator 


Description 


67500 

S 

67505 

T 

67515 

T 

67550 

T 

67560 

T 

67570 

T 

67599 

T 

67700 

T 

67710 

T 

67715 

T 

67800 

T 

67801 

T 

67805 

T 

67808 

T 

67810 

T 

67820 

S 

67825 

T 

67830 

T 

67835 

T 

67840 

T 

67850 

T 

67875 

T 

67880 

T 

67882 

T 

67900 

T 

67901 

T 

67902 

T 

67903 

T 

67904 

T 

67906 

T 

67908 

T 

67909 

T 

67911 

T 

67914 

T 

67915 

T 

67916 

T 

67917 

T 

67921 

T 

67922 

T 

67923 

T 

67924 

T 

67930 

T 

67935 

T 

67938 

S 

67950 

T 

67961 

T 

67966 

T 

67971 

T 

67973 

T 

67974 

T 

67975 

T 

67999 

T 

68020 

T 

68040 

S 

68100 

T 

68110 

T 

68115 

T 

68130 

T 

68135 

T 

68200 

S 

68320 

T 

68325 

T 

68326 

T 

68328 

T 

68330 

T 

68335 

T 

68340 

T 

68360 

T 

68362 

T 

68399 

T 

68400 

T 

68420 

T 

68440 

T 

68500 

T 

68505 

T 

in)ecl'treai  eye  socket    

Iniecl'treat  eye  socket     

Injecl'treat  eye  socket    

Insert  eye  socket  implant  .... 
Revise  eye  socket  implant  .. 

Decompress  optic  nea^e  

OrDit  surgery  procedu'e  

Drainage  of  eyelid  abscess 
Incision  ot  eyelid 

Incision  of  eyelid  fold      

Remove  eyelid  lesior      

Remove  evelid  lesions  ,, 

Remove  eyehd  lesions  

Remove  eyelid  lesion(s)  

Biopsy  of  eyelid        

Revise  eyelashes    

Revise  eyelashes    

Revise  eyelashes    

Revise  eyelashes    

Remove  eyeud  lesion  

Treat  eyelid  lesion    

Closure  of  eyelid  Py  suture  . 

Revision  of  eyelid     

Revision  of  eyelid    

Repair  prow  defect  

Repair  eyelid  defect  

Repai'  eyelid  defect  

Repair  eyelid  detect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  , 

Revise  eyeiia  defect , 

Revise  eyeiid  defect , 

Repac  eyelio  defect  , 

Repai'  eyelid  defect  , 

Repair  eyelid  defect  

Repair  eyelid  detect  

Repair  eyelid  detect  

Repair  eveiid  defect  

Repair  eyelid  defect  

Repair  eveiid  defect  

Repair  eyelid  wound      

Repair  eyelid  wouno       

Remove  eyelid  foreig"  body 
Revision  of  eyelid 

Revision  of  eyelid     

Revision  ot  eyelid  

Reconstruction  of  eyelid 

Reconstruction  of  eyelid  

Reconstruction  of  eyeiid  

Reconstruction  of  eyelid  

Revision  of  eyelid  

Incise  dram  eyelid  Immg  

Treatment  of  eyelid  lesions 
Biopsy  of  eyelid  Immg 
Rerrxjve  eyelid  immg  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  Immg  lesion 
Remove  eyelid  lining  lesior 
Treat  eyelid  by  injection  ..,, 
Revise'grafi  eyelid  iimng  .... 
Revise-graft  eyelid  iimng  .... 
Revise  graft  eyelid  iinng  .... 
Revisegraft  eyelid  lining  .... 

Revise  eyeW  lining       

Revise  graft  eyelkJ  lining    ... 
Separate  eyelid  adhesions 
Revise  eyelkl  lining 

Revise  eyelid  lining         

Eyelid  lining  surgery       

Incise/drain  tear  gland  

Incise'drain  tear  sac     

incise  tear  duct  opening 

Removal  of  tear  gland 
Partial  removal  tear  gland 


APC 


Relatrve 
Weight 


Payn-ient 
Rate 


NatK>nai 
Unadiusted 
Copayment 


Minimum 
Unadiusted 
Copayment 


0231 
0238 
0239 
0242 
0241 
0242 
0239 
0238 
0239 
0240 
0238 
0239 
0238 
0240 
0238 
0698 
0238 
0239 
0240 
0239 
0239 
0239 
0233 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0239 
0240 
0240 
0240 
0239 
0240 
0240 
0240 
0240 
0698 
0240 
0240 
0240 
0241 
0241 
0241 
0240 
0240 
0240 
0698 
0233 
0699 
0239 
0233 
0239 
0698 
0240 
0242 
0241 
0241 
0233 
0241 
0240 
0234 
0234 
0239 
0238 
0240 
0238 
0241 
0241 


203 

$103  34 

$46  50 

$20  67 

3  0- 

S-53  22 

556  96 

$30  64 

58C 

S295  24 

S-15  -4 

S59  05 

23  72 

S-  20-  44 

S597  36 

$241  49 

18  12 

S922  3£ 

S384  47 

$184  48 

23  72 

$1,20-44 

S597  36 

S241  49 

580 

$295  24 

S-15  14 

S59  05 

301 

S'53  22 

S5S96 

$30  64 

580 

S295  24 

S'i5  14 

$59  05 

13  83 

$704  OC' 

$31534 

$140  80 

3  01 

S'53  22 

S58  96 

$30  64 

580 

S296  24 

$115  14 

$59  05 

3  01 

S-53  22 

$58  96 

$30  64 

13  83 

$-04  oc 

S3- 5  34 

$140  80 

3  01 

S-53  2; 

S58  96 

$30  64 

1  03 

S52  43 

Si 9  92 

S1049 

3  01 

Si  53  22 

$58  96 

$30  64 

580 

S295  24 

$115  14 

$59  05 

13  83 

5704,00 

$315  34 

5140  80 

580 

S295  24 

C-  • c    ■  i 

$59  05 

580 

S295  24 

5,  •  -  ;     •  .- 

$59  05 

580 

S295  24 

S-15  -4 

$59  05 

10.83 

S551  29 

$264  62 

$110  26 

13  83 

S704  OC 

S315  34 

S140  60 

1383 

S'04  0C 

$315  34 

$140  80 

13  83 

5^04  00 

S31534 

$140  80 

1383 

S-04  0C. 

S31534 

S140  80 

1383 

5^04  00 

$315  34 

$140  80 

13  83 

S"04  0C 

$31534 

$140  80 

1383 

S"'04  00 

S31534 

$140  80 

13  83 

S^04  X 

$315  34 

$140  80 

1383 

S704  0C 

$315  34 

$140  80 

13  83 

S704  0C 

S315  34 

$140  80 

13  83 

S-D4  0C 

S315  34 

S140  80 

5  8C 

$295  24 

S115  14 

$59  05 

13  83 

S704  0C- 

S315  34 

$140  80 

1383 

S-04  OC' 

$315  34 

$140  80 

13  83 

S704  00 

$31534 

$140  80 

5  SO 

S29E  24 

$115  14 

$59  05 

13  83 

S"04.X 

$315  34 

S140  80 

13  83 

S-04X 

S31534 

$140  80 

1383 

$704  00 

S315  34 

$140  80 

13  83 

S^04  0C: 

S315  34 

$140  80 

,    r,. 

$52  43 

$1992 

$10  49 

1 3  83 

S'C.4X 

$31534 

$140  80 

13  83 

s-04  X 

S315  34 

$140  80 

13  83 

S-04  X 

$316  34 

$140  80 

1812 

S922  38 

S384  4-' 

$^84  48 

1812 

S922  3g 

S3S4  4- 

5-64  48 

18  12 

S922  36 

S3S4  4- 

$184  48 

1383 

$-04  X 

$3-534 

S-40  80 

13  83 

$-04  X 

$315  34 

S-40  8,"' 

13  83 

S-04X 

$31534 

$•4:  s: 

1  03 

S52  43 

S'9  92 

S':4; 

1083 

S55-  29 

5264  62 

Si  10  26 

646 

$326  84 

S-4-  98 

$65  77 

5  80 

S295  24 

S"5  -4 

$59  05 

10  83 

$55-  2<^ 

S264  62 

$-1026 

580 

$295  24 

S-'5  -4 

$59  05 

1  03 

S52  4? 

S-9  92 

S1049 

13  83 

5^04  X 

S3- 5  34 

$-40  80 

23  72 

S'  20-44 

S59-36 

$24 1  49 

18  12 

$922  36 

S364  4- 

Si 84  46 

18  12 

S922  36 

S3&4  4- 

S'&4  4e 

1C83 

S55-  ?9 

5264  62 

S--C26 

18  -2 

S922  36 

S384  4- 

$184  48 

13  83 

S-04X 

$31534 

s-40  80 

1908 

S9--  2? 

$466  2C 

$194  25 

1908 

$9--  2i 

S466  2C 

S-94  25 

580 

S295  24 

$115-4 

$59  05 

3  01 

S-53  22 

$58  96 

$30  64 

13  83 

S'04X 

$31534 

$140  80 

301 

S'53  22 

S58  96 

$30  64 

18  12 

S922  36 

S384  4- 

$184  48 

18  12 

$922  38 

S384  4- 

S • 64  48 

CPi"  codes  arx3  flescnptions  only  are  copv'^n*  A-rtenca^  Med-ca  Assodano 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Reuted  Information  Calender  Year  2002— Continued 


CPT, 
HCPCS 


Status 
Indicator 


Descnption 


68510  T 


58520 
68525 
68530 
68540 
68550 
68700 
68705 
68720 
68745 
68750 
68760 
68761 
68770 
68801 
68810 
68811 
68815 
68840 


68899 
69000 
69005 
69020 
69090 
69100 
69105 
69110 
69120 
69140 
69145 
69150 
69155 
69200 
69205 
69210 
69220 
69222 
69300 
59310 
69320 
69399 
59400 
6940' 
69405 
59410 
69420 
69421 
59424 
59433 
69436 
59440 
69450 
69501 
69502 
69505 
69511 
59530 
69535 
69540 
69550 
69552 
69554 
59601 
69602 
59603 
69604 
69605 
69610 
69620 
69631 
69632 
59633 
69635 
69636 


68850  '  N 


Biopsy  of  tear  gland  

Renx)vai  of  tear  sac  

Biopsy  of  tear  sac  

Clearance  of  tear  duct  

Remove  tear  gland  lesion  

Remove  tear  gland  lesion  

Repair  tear  ducts  

Revise  tear  duct  opening  

Create  tear  sac  dram      

Create  tear  duct  dram    

Create  tear  duct  drain  

Close  tear  duct  opening  

Close  tear  duct  opening  

Close  tear  system  fistula 

Dilate  tear  duct  opening  

Probe  nasolacnmal  duct 

Probe  nasotacrimai  duct 

Probe  nasolacnmal  duct 

Explore,  irngate  tear  ducts  

iniection  tor  tear  sac  x  ray  

Tear  duct  system  surgery  

Dram  external  ear  lesion  

Dram  external  ear  lesion  

Dram  outer  ear  canai  lesion   .... 
Pierce  eariobes 
Biopsy  of  external  ea' 
Biopsy  of  external  ear  canal    ... 
Remove  external  ear   partial  .... 

Removal  of  external  ear   

Remove  ear  canal  lesion(s)  .... 
Remove  ear  canal  lesion(s)  .... 
Extensive  ear  canal  surgery  ... 
Extensive  ear  necK  surgery     ... 

Clear  outer  ear  canal     

Clear  outer  ear  canal     

Remove  impacted  ear  wax  

Clean  out  mastoid  cavity 

Clean  out  mastoid  cavity  

Revise  external  ear      

Rebuild  outer  ear  canal 
Rebuild  outer  ear  canai 
Outer  ear  surgery  procedure   ... 

Inflate  middle  ear  canai  

Inflate  middle  ear  canal    

Catneten2e  middle  ear  canal  .. 
Inset  middle  ear  ibatfle; 

Incision  of  eardrum 

Incision  of  eardrum  

Remove  ventilating  tube 

Create  eardrum  opening  

Create  eardrum  openmg  

Exploration  of  middle  ear  

Eardrum  revision     

Mastoidectomy      

Mastoidectomy 

Remove  mastoid  structures     ... 
Extensive  mastoid  surgery 
Extensive  mastoid  surgery 
Remove  part  of  temporal  bone 

Remove  ear  lesion  

Remove  ear  lesion  

Remove  ear  lesion  .» ^ 

Remove  ear  lesion  

Mastoid  surgen/  revision  

Mastoid  surgeny  revision  

Mastoid  surgery  'evision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Repair  rf  eardrum  

Repair  of  eardrum  

Repair  eardrum  structures 

Retuild  eardrum  structures    

Rebuild  eardrum  structures   

Repair  eardrum  structures     

Rebuild  eardrum  structures    .... 


APC 


Relative 
Weigfit 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimum 
Unad)usted 
Copayment 


0240 
0241 
0240 
0240 
0241 
0242 
0241 
0238 
0242 
0241 
0242 
0698 
0231 
0240 
0231 
0699 
0240 
0240 
0699 


0699 

0006 
0007 
0006 


0019 
0253 
0020 
0254 
0254 
0020 


0340 

0022 
0340 
0012 
0253 
0254 
0256 
0256 
0251 
0251 


0252 
0252 

0251 
0253 
0252 
0252 
0253 
0254 
0256 
0256 


0256 

0256 
0256 


0253 

0256 
0256 


0256 

0256 
0256 
0256 
0256 
0254 
0254 
0256 
0256 
0256 
0256 
0256 


13  83 
1812 
1383 
13.83 
18  12 
23  72 
1812 
3.01 
23.72 
1812 
23  72 

1  03 
203 

13  83 

2  03 
6  46 

13  83 

13  83 

6  46 


646 

2.18 
675 
2.18 


422 

1233 

844 

17  37 

17.37 

844 


084 

13.91 

084 

066 

1233 

17  37 

26  61 

26.61 

2  43 

2  43 

595 

5.95 

2  43 

1233 

5  95 

5  95 

1233 

1737 

26  61 

2661 


26.61 

26  61 
26  61 


12.33 
2661 
2661 


26.61 

2661 
2661 
26  61 
26  61 
17  37 
1737 
26  61 
26  61 
26  61 
26  61 
26  61 


CPT  coo«s  arxi  lescncrions  amy  are  cocygnt  An^e.-'ca-  MeOical  Associatfe>n  All  Rights  Reserved  Acoi'caDie  PARS  OFARS  Appiv 
Copynqn'  Anerica"  Defa,  Associatior'  An  "qms  -ese-.ec 
"Code  •;  ie»  m  2002 


S704  00 
$922  38 
S704  00 
$704  00 
$922  38 

$1.207  44 
$922  38 
$153  22 

$1.207  44 
$922  38 

$1.207  44 
$52  43 
$103  34 
$704  00 
$103  34 
$328  84 
$704  00 
$704  00 
$328  84 

$328  84 
$110  97 
$343  60 
$11097 


$214  81 
$627  65 
$429  63 
$884  20 
$884  20 
$429  63 


$42  76 

S708  07 

$42  76 

S33  60 

$627  65 

$884  20 

$1.354  56 

$1.364  56 

$123  70 

$123  70 

$302  88 
$302  88 
SI  23  70 
$627  65 
S302  88 
$302  88 
S627  65 
$884  20 
$1,354  56 
$1  354  56 

$1 .354  56 
$1.354  56 
$1.354  56 

$627  65 
$1  354  56 
$1 ,354  56 

$1  354  56 
$1,354  56 
$1,354  56 
$1 ,354  56 
$1.354  56 
$884  20 
$884  20 
$1.354  56 
$1.354  56 
$1.354  56 
$1.354  56 
$1,354  56 


$315  34 
$38447 
$31534 
S315  34 
S384  47 
$597  36 
$384  47 

$58  96 
$597  36 
S384  47 
$597  36 

$19  92 

$46  50 
$315  34 

$46  50 
$147  98 
$315  34 
$315  34 
$147  98 


SI  47  98 
$33  95 
$72  03 
S33  95 

$78  91 
$284  00 
$130  53 
S272  41 
S272  41 
$130  53 


$1069 
$292  94 

$10  69 

S9  18 

S284  00 

$272  41 

S623  05 

S623  05 

S27  99 

$27  99 

S114  24 
$11424 
$27  99 
$284  00 
$114  24 
$114  24 
S284  00 
$272  41 
S623  05 
$623  05 

S623  05 

$623  05 
S623  05 

$284  00 
S623  05 
S623  05 

S62305 
$623  05 
S623  05 
$623  05 
$623  05 
S272  41 
$272  41 
$623  05 
$623  05 
S623  05 
$623  05 
$623  05 


$140  80 

$184  48 

$140  80 

$140  80 

$184  48 

$241  49 

$184  48 

$30  64 

$241  49 

$184  48 

$241  49 

$10  49 

$20  67 

$140  80 

$20  67 

$65  77 

$140  80 

$140  80 

$65  77 

$65  77 
$22,19 
$68  72 
$22  19 

$42  96 
$125  53 

$85  93 
$176  84 
$176  84 

S85  93 


$8  55 

$141  61 

$8  55 

S6  72 

SI 25  53 

SI  76  84 

S270  91 

S270  91 

S24  74 

$24  74 

S60  58 
$60  58 
$24  74 

SI 25  53 
$60  58 
$60  58 
S125  53 
$176  84 
S270  91 
$270  91 

$270  91 
$270  91 
S27091 

$125  53 
$270  91 
$270  91 

$270  91 
$270  91 
$270  91 
$270  91 
$270  91 
$176  84 
$176  84 
$270  91 
$270  91 
$270  91 
$270  91 
$270  91 


Federal  Register/Vol.  66.  No.  231 /Friday.  November  30.  2001 /Rules  and  Regulations  60005 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/  Status 

HCPCS       Indicator 


Descnption 


APC 


Relative 
Weignt 


Payment 
Rate 


National 
Unadiusted 
Copayment 


Minimum 
Unadiusted 
Copayment 


69637 

T 

69641 

T 

69642 

T 

69643 

T 

59644 

T 

69645 

T 

69646 

T 

69650 

T 

69660 

T 

69661 

T 

69662 

T 

69666 

T 

69667 

T 

69670 

T 

69676 

T 

69700 

T 

69710 

E 

69711 

T 

69714 

T 

69715 

T 

69717 

T 

69718 

T 

69720 

T 

69725 

T 

69740 

T 

69745 

T 

69799 

T 

69801 

T 

69802 

T 

69805 

T 

69806 

t 

69820 

T 

69840 

T 

69905 

T 

69910 

T 

69915 

T 

69930 

T 

69949 

T 

69950 

C 

69955 

T 

69960 

T 

69970 

C 

69979 

T 

6999C' 

N 

70010 

s 

70015 

s 

70030 

X 

70100 

X 

70110 

X 

70120 

X 

70130 

X 

70134 

X 

70140 

X 

701 60 

X 

70160 

X 

70170 

X 

70190 

X 

70200 

X 

70210 

X 

70220 

X 

70240 

X 

70250 

X 

70260 

X 

70300 

X 

70310 

X 

70320 

X 

70328 

X 

70330 

X 

70332 

s 

70336 

s 

70350 

X 

70355 

X 

70360 

J< 

70370 

X 

70371 

X 

Rebuild  eardrum  structures 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ea'  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoio  . 

Release  middle  ear  bone  

Revise  middle  ear  bone  , 

Revise  middle  ear  bone    , 

Revise  middle  ear  bone    

Repair  middle  ear  structures 
Repair  middle  ear  structures 

Remove  niastoia  air  cells  

Rerrxjve  middle  ear  nerve  

Close  mastoid  fistula      

Implant  replace  heanng  aid  .... 

Remove,  repair  heanng  aid  

Implant  temple  tx>ne  w  stimul 
Temple  bne  impint  w  stimulat 
Temple  bone  impiani  revision 
Revise  temple  bone  implant 
Release  facial  nerve 

Release  facial  nen^e 

Repair  facial  nerve  

Repair  facial  nerve       

Middle  ear  surgery  procedure 

Incise  inner  ear         

Incise  inner  ear        

Explore  inner  ear    

Explore  inner  ear      

Establish  mner  ear  window  .... 

Revise  inner  ear  window  

Remove  inner  ear 

Remove  inner  ear  &  mastoid 

Incise  inner  ear  ne've      

implant  cochlear  device    

Inner  ear  surgery  procedure  .. 

Incise  inner  ear  nerve       

Release  facial  nen^e        

Release  inner  ear  canal  

Remove  inner  ear  lesion  

Temporal  bone  surgery     

Microsurgery  add-on      

Contrast  x-ray  oi  brain   

Contrast  x-ray  of  brain  

I  X-ray  eye  tor  foreign  body  

X-ra>  exam  of  law  

X-ray  exam  of  la*  

X-ray  exam  oi  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  middle  ear 

X-ray  exam  of  facia:  bones 
X-ray  exam  of  taciai  tx>nes 
X-ray  exam  of  nasal  bones 
X-ray  exam  of  tear  duct 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  socKets 

X-ray  exam  of  sinuses    

X-ray  exam  of  sinuses      

X-ray  exam,  pituitary  saddle 
X-ray  exami  of  sKuli 

X-ray  exam  of  skull  

X-ray  exam  of  teeth 

X-ray  exam  of  teeth         

Full  mouth  x-ray  of  teeth  

X-fay  exam  of  )aw  lomt    

X-ray  exam  of  (aw  joints 

X-ray  exam  of  jaw  )Oint    

Magnetic  image  law  loint 

X-ray  head  for  orthodontia  

Panoramic  x-ray  of  jaws 

X-ray  exam  of  neck         

Throat  x-ray  4  fluoroscopy 

Speech  evaluation  compiex 


0256 

0256 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0266 
0256 

0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0253 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0259 
0263 

0256 
0256 

0251  I 

0274 
0274 
0260 
0260 
0260 
0260 
0260 
0261 
0260 
0260 
026C' 
0263 
026C' 
0260 
026C! 
026C' 
026C 
0260 
026^ 
0262 
0262 
0262 
026C 
026C 
0275 
0335 
0260 
0260 
0260 
0272 
0272 


2661 

26  61 
26  61 
2661 
26  61 
26  61 
26-61 
1737 
26  61 
2661 
26  6- 
26  61 
_26  6' 
26  6" 
26  61 
26  61 

26  61 
26  61 
26  61 
26  6' 
26  61  I 
26  61 
26  61 
26  61 
26  61 
12  33 
26  61 
26  61 
26  61 
26  61 
26  61 
26  61 
26  61 
26  61 
26  61 
376  56 
12  33 

26  6' 
26  61 

2  43 


5.24  I 
5.24  I 

0  70  I 
0  70  i 
0  70  I 
0  70 

0  70 

1  21 
0  70  I 
070  I 

0  70 

1  61 
0  70  j 
070  I 
0  70 
0  70 
0.70  i 

0  70  I 

1  21 
0  65 
0  55 
C65 
0  70 
0  70 

2  59 
5  39 
0  70 
0  70 

0  7C 

1  36 
1  38 


$1  354  56 

Si  354  56 
Si  354  56 
S-  354  56 
Si  354  56 
Si  354  56 
Si  354  56 
S864  2: 
Si  354  56 
Si  354  56 
Si  354  56 
S-  354  56 
$1  354  56. 
Si  354  56 
Si  354  56 
S'  354  e* 

Si  354  56 
S'  354  56 
$1  354  56 
$•  354  56 
$1,354.56  I 
S1 .354.56  I 
$1  354  56  ' 
S-  354  56 
S"  354  56 
S627  66 
S"  354  56 
SI  354  56 
Si  354  56 
Si  354  56 
Si  354  56 
Si  354  56 
Si  354  56 
$1  354  56 
Si  354  56 
S19  1564- 
S627  65 

S1.354  56 
$1.354  56 

$123  70 

$266  74 
$266  74 

S35  63 
S35  63 
S35  63 
S35  63 
S35  53 
se.-  59 
S35  63 
S35  53 
S35  53 
Sg-  96 
S35  63 
S35  63 

535  63 

536  63 

535  53 

536  63 
Se-  bi 
S33  09 
S33  09 
S33  09 

535  63 

536  63 
5131  84 
S274  3- 

S35  63 
556  63 
S35  53 
S^O  25 
S70  25 


$623  05 
S623  06 
S623  06 
S623  05 
S623  05 
S623  06 
S623  05 
S2"2  4- 
S623  05 
S623  05 
S623  06 
S623  05 
$623  05 
$623  06 
S623  06 
S623  06 

$623  .Dt 
S623  06 
S623  05 
$623  05 
S623  06 
S623  06 
$623  06 
S623  0S 
S625  05 
S284  0C 
S623  05 
$623  05 
$623  05 
$623  05 
S623  05 
S623  06 
$623  05 
$623  05 
$623  06 
se  798  3C' 
S284  OC 

$623  05 
$623  05 

$27.99 

$128.12 
$12812 

S19  59 
Si 9  59 
S1959 
S'9  59 
$19  59 
S33  87 
SI  9  59 
S-9  59 
$1959 
S44  26 
S195& 
S1959 
$19  59 
$1959 
S1959 
SI  9  59 
$33  87 
$10  90 
$10  90 
$1090 
$19  59 
$1959 
$68  56 
S-50  90 
$19  59 
$19  59 
$19  59 
S38  63 

S3se:- 


$270  91 
$270  91 
$270  91 
$270  91 
S270  91 
S270  91 
$270  91 
51^6  &4 
52^0  91 
S27C  S- 
S27G  9" 
$270  91 
$270  9- 
S27C9- 
$270  9- 
$2^091 

S2^0  9- 
S270  5- 
S270  &• 
S2'7C  &■ 
$2^0  91 
S2:'0  91 
S2"C  91 
S27C  9* 
S2^Cft- 
S'2e  63 
S27C  91 
$270  91 
S270  9' 
S270  91 
S270  91 
S27G  91 
S270  91 
S270  91 
0  9- 


S27 


S3  833  66 
S125  53 

$270  91 
$270  91 

S24  -4 

$53  35 
$53  35 
$7  13 
$7  13 
S7  13 
$7  13 
$7.13 

si2.az 

$7  13 
$7  13 
$7  13 

$16  39 
S7  13 
S7  13 
$7  13 
$7  13 
$7  13 
$7  13 

SI 2  32 
$6  62 

56  62 
$6  62 
$7  13 
$7  13 

S26  37 

$54  87 

$7  13 

$7  13 

57  13 
$1406 
S'4  05 


CPT  codes  an8  descnptions  oniv  are  copv-ign!  Amerrcan  Medea'  Assoaaticn-   Af  Rigfns  Res*'vec   Aapiicasi*  '^ARS  Dr^ARS  A^Diy 
Copyright  Americar  Denial  Association  Ali  ngr.ts  resen/ea 
•  Code  is  ne*  m  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPTI 

Status 

HCPCS 

Indicator 

70373 

X 

70360 

X 

70390 

X 

70450 

s 

70460 

s 

70470 

s 

70480 

s 

70481 

s 

70482 

s 

70486 

s 

70487 

s 

70488 

s 

70490 

s 

70491 

s 

70492 

s 

70496 

s 

70498 

s 

70540 

s 

70542 

s 

70543 

s 

73544 

s 

70545 

s 

70546 

s 

70547 

s 

70548 

s 

70549 

s 

70551 

s 

70552 

s 

70553 

s 

71010 

X 

71015 

X 

71020 

X 

71021 

X 

71022 

X 

71023 

X 

71030 

X 

71034 

X 

71035 

X 

71040 

X 

71060 

X 

71090 

X 

71100 

X 

71101 

X 

71110 

X 

71111 

X 

71120 

X 

71130 

X 

71250 

s 

71260 

s 

71270 

s 

71275 

s 

71550 

s 

71551 

s 

71552 

s 

7^555 

E 

72010 

X 

72020 

X 

72040 

X 

72C50 

X 

72052 

X 

72069 

X 

72070 

X 

72072 

X 

72074 

X 

72080 

X 

7209C 

X 

72100 

X 

72110 

X 

72114 

X 

72120 

X 

72125 

s 

72126 

s 

72127 

s 

72128 

s 

72129 

s 

Description 


Contrast  x-ray  ot  larynx  

X-ray  exam  of  salivary  gland  

X-ray  exam  ol  salivary  duct    

'  Ct  lead  brain  w  o  dye  

Ct  "lead  brain  w  dye      

Cl  ^eadbram  w  o&a  dye  

Ci  orbilear  fossa  a  o  dye  

Ct  orbiiear  fossa  A  dye  

Ct  ortjiiear  fossa  *  o&w  dye  

Ct  maxiiicfaciai  a  o  dye  

Ct  maxiiiotaciai  w  dye    

Ct  maKiiiofaciai  w  oAw  dye  

Ct  soft  tissue  necK  vv  o  dye  

Ct  soft  tissue  neck  w  dye  

Ct  sft  tsue  ncK  w  0  &  w'dye  

Ct  angiography   head     

Ct  angiography   neck    , 

Mn  ortiii face  neck  wo  dye  

Mn  orbilface  neck  a  dye     

Mri  orbtfacnck  a  oSa  dye  

Mr  angiography  head  wo  dye  ... 

Mr  angiography  head  w'dye 

Mr  angiograph  head  w  o&w  dye 
Mf  angiography  necK  wo  dye  .... 

Mr  angiography  neck  w  dye    

Mr  angiograph  neck  w;0&w  dye  . 

Mn  Drain  wo  dye  

Mn  Brain  w  dye      

Mr'  brain  w  o&w  dye 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray 

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray       

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi 

X-ray  &  pacemaker  insertion 

X-ray  exam  of  ribs  

X-ray  exam  of  nbS/'chest  

X-ray  exam  of  rips       

X-ray  exam  of  nbs  cnest        

X-ray  exam  of  Breastbone      

X-ray  exam  of  breastbone    

Ct  thorax  w  0  aye  

Ct  thorax  w  dye  

Ct  thorax  w  o&w  dye     

C'  angiogr.aphy  chest  

Mn  chest  w  o  dye  

Mn  chest  w  dye      

Mn  chest  w  oSw  dye  

Mn  angio  chest  w  or  w/o  dye 

X-ray  exam  of  spme       

X  ray  exam  of  spme  

X-ray  exam  of  neck  spme       

X-ray  exam  of  neck  spine       

X-ray  exam  of  necK  spme       

X-ray  exam  of  trunk  spme       

X-ray  exam  of  thoracic  some  

x-ray  exam  of  thoracic  spme  

X-ray  exam  of  thoracic  spme  

X-ray  exam  of  trunk  spme        

X-ray  exam  of  trunk  spme       

X-ray  exam  of  lower  spme     

X-ray  exam  o*  lower  spme     

X-ray  exam  of  lower  spine    

X-ray  exam  of  lower  spine  

Ct  neck  spine  wo  dye     

Ct  neck  spine  w  dye      

Ct  neck  spine  w  o&w  dye 

Ct  cficst  spme  w  o  dye   

Cl  chest  spine  w  dye      


APC 


Relative 
Weight 


Payment 
Rate 


0263 
0260 
0263 
0332 
0283 
0333 
0332 
0283 
0333 
0332 
0283 
0333 
0332 
0283 
0333 
0333 
0333 
0336 
0284 
0337 
0336 
0284 
0337 
0336 
0284 
0337 
0336 
0284 
0337 
0260 
0260 
0260 
0260 
0260 
0272 
6260 
0272 
0260 
0263 
0263 
0272 
0260 
0260 
0260 
0261 
0260 
0260 
0332 
0283 
0333 
0333 
0336 
0284 
0337 


0261 
0260 
0260 
0261 
0261 
0260 
0260 
0260 
0260 
0260 
0261 
0260 
0261 
0261 
0260 
0332 
0283 
0333 
0332 
0283 


CPT  cooes  and  descriptK^ns  .^my  are  copyignt  American  Medical  Associ*oo  AH  Rights  Reserved  Applicable  FARSTIFARS  Apply 
Copynght  Americar  Def  lai  Asiociatior   An  nghfs  reserved 
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1  61 

0  70 

1  61 
3  24 
4.48 
522 

3  24 

4  48 

5  22 

3  24 

4  48 

5  22 

3  24 

4  48 
522 
522 
522 
6.29 
7  15 
854 
6.29 
715 
854 
629 
715 
854 
6,29 
7  15 
854 
070 
0.70 

0  70 
070 
0.70 
1.38 
070 

1  38 
0  70 
1.61 
1.61 
1.38 
0.70 
070 

0  70 

1  21 
0  70 
0  70 
324 

4  48 

5  22 
5  22 
629 
7.15 
854 


1.21 

070 
0  70 
1.21 
1.21 
070 
0  70 
0  70 

0  70 
070 

1  21 
070 
1.21 
1.21 
0  70 
324 

4  48 

5  22 

3  24 

4  48 


National 
Unadjusted 

Copayment 


Minimum 
Unadjusted 
Copayment 


S81  96 

S44  26 

$1639 

S35  63 

S19  59 

$7  13 

S81  96 

S44  26 

SI 6  39 

S164  93 

S90  71 

$32  99 

S228  05 

S125  42 

$45  61 

S265  72 

S146  14 

S53  14 

S164  93 

S9C  71 

S32  99 

S228  05 

S125  42 

$4561 

S265  72 

S146  14 

S53  14 

S164  93 

S90  71 

$32  99 

S228  05 

S125  42 

$45  61 

S265  72 

S146  14 

$53  14 

S164  93 

S90  7' 

$32  99 

S228  05 

Si  25  42 

$45  61 

S265  72 

$146  14 

$53  14 

S265  72 

$146  14 

$53  14 

S265  72 

S146  14 

$53  14 

S320  1 9 

S176  10 

$64  04 

S363  96 

S200  17 

$72  79 

S434  72 

S239  09 

$86  94 

$320  1 9 

$176  10 

$64  04 

S363  96 

S200  17 

$72  79 

S434  72 

S239  09 

S86  94 

S320  19 

$176  10 

$64  04 

S363  96 

S200  17 

$72  79 

S434  72 

$239  09 

S86  94 

S320  1 9 

$176  10 

$64  04 

S363  96 

S200  17 

S72  79 

$434  72 

S239  09 

$86  94 

$35  53 

$19  59 

$7  13 

$35  63 

$19  59 

$7  13 

$35  63 

$19  59 

$7  13 

$35  53 

$19  59 

$7  13 

S35  63 

$19  59 

$7  13 

$70  25 

$38  63 

$14  05 

S35  63 

Si  9  59 

S7  13 

570  25 

S38  63 

$14  05 

$35  63 

$19  59 

$7  13 

S81  96 

S44  26 

SI  6  39 

$81  96 

S44  26 

S16  39 

$70  25 

S38  63 

$14  05 

S35  63 

S19  59 

S7  13 

$35  63 

S19  59 

S7  13 

S35  63 

$19  59 

$7  13 

$61  59 

S33  87 

$12  32 

$35,63 

$19  59 

S7  13 

$35  63 

$19  59 

$7  13 

Si  64  93 

S90  71 

$32  99 

$228  05 

S125  42 

$45  61 

S265  72 

$146  14 

$53  14 

$265  72 

$146  14 

S53  14 

S320  19 

$176  10 

S64  04 

S363  96 

$200  17 

S72  79 

S434  72 

S239  09 
S33  87 

$86  94 

S61  59 

S12  32 

$35  53 

S19  59 

S7  13 

$35  63 

$19  59 

$7  13 

$61  59 

$33  87 

$12  32 

$61  59 

$33  87 

$12  32 

$35  63 

$19  59 

$7  13 

$35  63 

$19  59 

S7  13 

$35  63 

$19  59 

$7.13 

$35  63 

$19  59 

$7  13 

$35  63 

$19  59 

$7  13 

$61  59 

$33  87 

$12  32 

$35  63 

$19  59 

$7  13 

$61  59- 

S33  87 

$12  32 

$61  59 

$33  87 

$12  32 

$35  63 

$19  59 

$7  13 

$164  93 

$90  71 

$32  99 

$228  05 

$125  42 

$45  61 

$265  72 

$146  14 

$53  14 

$164  93 

$90  71 

$32  99 

$228  05 

$125  42 

$45  61 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


72130 

s 

72131 

s 

72132 

s 

72133 

s 

72141 

s 

72142 

s 

72146 

s 

72147 

s 

72148 

s 

72149 

s 

72156 

s 

72157 

s 

72158 

s 

72159 

E 

72170 

X 

72190 

X 

72191 

s 

72192 

s 

72193 

s 

72194 

s 

72195 

s 

72196 

s 

72197 

s 

72198 

E 

7220C 

X 

72202 

X 

72220 

X 

72240 

s 

72256 

s 

72265 

s 

72270 

s 

72275 

s 

72285 

s 

72295 

s 

73000 

X 

73010 

X 

73020 

X 

73030 

X 

73040 

s 

73050 

X 

73060 

X 

73070 

X 

73080 

X 

73085 

s 

73090 

X 

73092 

X 

73100 

X 

73110 

X 

73115 

s 

73120 

X 

731 X 

X 

73140 

X 

7320C 

s 

73201 

s 

73202 

s 

73206 

s 

73218 

s 

73219 

s 

73220 

s 

73221 

s 

73222 

s 

73223 

s 

73225 

E 

73500 

X 

73510 

X 

73520 

X 

73525 

s 

73530 

X 

73540 

X 

73542 

s 

73550 

X 

73560 

X 

73562 

X 

73564 

X 

73565 

X 

Ct  chest  spine  w  o&w  dye 

Ct  lumbar  some  wo  dye  

Ct  lumbar  spme  w  dye     

Ct  lumbar  spine  w  o&w  dye  .... 

Mn  neck  spme  wo  dye     

Mn  neck  spme  w  dye       

Mn  chest  spme  w  c  oye    

Mn  chest  spine  w  dye      

Mn  lumtiar  spme  wo  dye  

Mn  lumbar  spme  w  dye     

Mn  neck  spme  w  o&W'  dye  

Mn  chest  spme  w  o&w  dye 
Mn  lumbar  spme  w  o&w  dye 

Mr  angio  spme  w  o&w  dye  

X-ray  exam  o'  pelvis         

X-ray  exam  o*  pelvis         

Ct  angiograph  peiv  w  o&w  dye 

Ct  pelvis  w  o  dye   

Ct  pelvis  w  dye  

Ct  pelvis  w  o&w  dye 

Mn  pelvis  wo  dye  

Mn  pelvis  w  dye  

Mn  pelvis  w  c  &  w  dye      , 

Mr  angio  pelvis  w  o&w  dye  

X-ray  exam  sacotiiac  ,ioints  .... 
X-ray  exam  sacroiliac  joints  ... 

X-ray  exam  of  taiibone     

Contrast  x-ray  of  neck  spme  ... 
Contrast  x-ray  thorax  spme 
Contrast  x-ray  lower  spine 
Contrast  x-ray  of  spine 

Epidurography     

X-ray  ot  spme  disk 

X-ray  of  lower  spme  3isk 

X-ray  exam  of  colia'  bone 
X-ray  exam  of  snouioer  blade 

X-ray  exam  o'  shoulder     

X-ray  exam  of  shoulder    

Contrast  x-ray  o'  shoulder 

X-ray  exam  of  shoulders  

X-ray  exam  of  humerus   

X-ray  exam  of  elbow         

X-ray  exam  of  elbow         

Contrast  x-ray  o'  elbow    

X-ray  exam  of  forearm    

X-ray  exam,  of  arm  inlant  

X-ray  exam  of  wnst  

X-ray  exam  of  wnst  

Contrast  x-ray  ot  wnst     

X-ray  exam  of  hand        

X-ray  exami  of  hand 

X-ray  exam  of  fmger(s)  

Ct  upper  extremity  wo  dye 
Ct  upper  extremity  w  dye 
Ct  uppr  extremity  w  o&w  dye 
Ct  angio  upr  extrm,  w  o&w  dye 

Mn  upper  extremity  w  c  dye 
Mn  upper  extremity  w  dye 
Mn  uppr  extremity  w  o&w  dye 
Mn  joint  upr  extrem  w  o  dye 
Mn  joint  upr  extrem  w  dye 
Mn  joint  upr  extr  w  o&w  dve 
Mr  angio  upr  extr  w  o&w  dve 
X-ray  exam  of  hip 

X-ray  exam  of  hip      

X-ray  exam  of  hips  

Contrast  x-ray  of  hip 

X-ray  exam  of  hip    

X-ray  exam  of  pelvis  &  hips 
X-ray  exam  sacroiliac  lom' 

X-ray  exam  of  ttiigh  

X-ray  exam  of  knee,  1  or  2  .... 
X-fay  exam  of  knee  3 
X-ray  exam  knee  4  or  more 
X-ray  exam  of  knees         


APC 


Relative 

Weight 


Paumont  National  Minimum 

Rrte  Unad)usted      Unadjusted 

Copaynient      Copayment 


0333 
0332 
0283 
0333 
0336 
0284 
0336 
0284 
0336 
0284 
0337 
0337 
0337 


0260 
0260 
0333 
0332 
0283 
0333 
0336 
0284 
0337 


0260 

0260 

0260 

0274 

0274 

0274  ; 

0274 

0274 

0274 

0274 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0332 

0283 

0333 

0333 

0336 

0284 

0337 

0336 

0284 

0337 

026C 
0260 
0260 
0275 
0261 
0260 
0275 
0260 
0260 
0260 
026C 
0260 


522 
324 

4  48 

5  22 
629 
7.15 
629 
7.15 
629 
715 
854 
854 
854 


0.70  i 

0  70 

522 

3  24 

448 

522 

629 

7.15 

8.54 


0  70  I 

0  70  1 

070 

5  24 

5  24 

5  24 

5.24 

5  24 

5.24 

5.24 

070 

070 

0  70 

0  70 

259 

070 

070 

070 

070 

2.59 

0.70 

0.70 

070 

070 

2  59 
0  70 
070 
0  70 

3  24 

4  48 
522 
5.22 
6.29 
715 
854 
629 
7  15 
854 


0.70 

070 
070 

2  59 

1  21 
0  70 

2  59 
070 
070 
070 
070 
070 


$265  72 
$164  93 
$228  05 
$266  72 
$320  19  I 
S363  96 
$32019 
$363  96 
$32019 
$363  96 
$434  72 
$434  72 
$434  72 

$35  63 
$35  63 
$265  72 
$164  93 
$228  05 
$265  72 
S320  19 
$363  96 
$434  72 

$35  63 

$35  63 

$35  63 

$266  74 

S266  74 

$266  74 

$266  74 

$266  74 

$266  74 

$266  74 

$35  63 

$35  63 

$35  53 

S35  63 

S-3-  64 

$55  63 

S35  63 

$36  63 

$35  63 

S^3"  64 

S35  63 

$35  63 

S35  63 

$35  63 

S'3"  64 

$55  63 

$35  53 

S35  63 

$164  93 

S228  05 

5265  -2 

5266  " 
$320  19 
$363  96 
$434  72 
$320  19 
S363  96 
$434  ~2 

$35  63 
$35  63 
$35  63 

$131  84 
S61  59 
$35  63 

S"3^  84 
$35  63 
S35  53 
S35  63 
S35  63 
S35  63 


$14614 
$90  71 
$125  42 
$14614 
$176.10 
$200.17 
$17610 
$20017 
$17610 
$200.17 
$239  09 
$239  09 
$239  09 

$19  59 
$19  59 
$146  14 
$90.71 
$125.42 
$14614 
$17610 
$20017 
$239  09 

siase 

S1959 

$19  59 

$128  12 

$12812 

$12812 

$12812 

$128.12 

$128.12  I 

$128  12  i 

$1959 

$19  59 

$19  59 

$19  59 

S68  56 

S19  59 

$19.59 

$19.59 

$1959 

$68  56 

$19  59 

$19  59 

$19  59 

$19  59 

$68  56 

S'9  59 

$19  59 

$19  59 

S90  71 

S-25  42 

S-46  14 

S146  14 

5^7610 

$200  17 

$239.09 

S-7610 

S200  17 

$239  09 

$19  59 
$19  59 
$19  59 
S68  56 
S33  87 
S-9  59 
$68  56 
$19  59 
$19  59 
$'9  59 
S-9  59 
$1S  59 


$5314 
$32  99 
$45  61 
$5314 
$64  04 
$72  79 
$64  04 
$72  79 
$64  04 
$72  79 
$86  94 
$86  94 
$86  94 

$7  13 
$7  13 
S53  '4 
$32  99 
$4561 
$53  14 
$64  04 
$72  79 
$86  94 


$7  13 

$7  13 

$7  13 

$53  35 

$53  35 

$53  35 

$53  35 

$53  35 

$53  35 

$53  35 

$7  13 

$7  13 

$7  13 

$7  13 

$26  37 

$7  13 

$7  13 

$7  13 

$7.13 

$26.37 

$7  13 

$7  13 

$7  13 

$7  13 

$26  37 

$7  13 

$7  13 

$7  13 

$32  99 

$45  61 

S53  '4 

S53  -4 

S64  jA 

S  "  -9 
$86  94 
$64  04 
$72  79 
$86  94 

$7  13 

$7  13 

$7  13 

$26  37 

$12  32 

$7  13 

S26  37 

S7  13 

$7  13 

S7  13 
$7  13 
$7  13 


CPT  crxJes  and  descnptons  only  are  cocy'ig^t  ATier>ca"  Medea'  Assooa»K>n 
Cooyright  Arr>erx:an  Dental  Associatior-  Ai  -igr-rs  'ese^ec 
•  Code  'S  new  .r  2002 


Ai:  RigHK  n«!servec   Aoo'ca!?*  f  APSD^ARS  Appty. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 
Indicator 


Description 


ARC 

Relative 
Weight 

Payment 
Rate 

iNaiionai 
Unadjusted 

Minimum 
Unadjusted 

Copayment 

Copayment 

0275 

2.59 

S131  84 

$68  56 

$26  37 

0260 

0  70 

$35  63 

$19  59 

$7  13 

0261 

1  21 

S61  59 

$33  87 

$12.32 

0260 

0  70 

S35  63 

$19  59 

$7  13 

0260 

0  70 

S35  63 

S19  59 

$7  13 

0275 

2  59 

SI  31  84 

$68  56 

$26  37 

0260 

0  70 

S35  63 

$19  59 

$7  13 

0260 

0  70 

S35  63 

$19  59 

$7  13 

0260 

0  70 

$35  63 

$19  59 

$7  13 

0260 

0  70 

$35  63 

$19  59 

$7  13 

0332 

324 

$164  93 

$90  71 

$32  99 

0283 

448 

$228  05 

$125  42 

$45  61 

0333 

5  22 

$265  72 

SM6  14 

$53  14 

0333 

5  22 

$265  72 

sue  14 

$53  14 

0336 

6  29 

$320  19 

$176  10 

$64  04 

0284 

7  15 

$363  96 

$200  17 

5^2  79 

0337 

854 

$434  72 

$239  09 

$86  94 

0336 

629 

$320  19 

$176  10 

$64  04 

0284 

715 

$363  96 

$200  17 

$72  79 

OXM 

8.54 

$434.72 

$239  09 
S19  59 

$86  94 

0260 

0  70 

$35  63 

$7  13 

0260 

0  70 

$35  63 

$19  59 

$7  13 

0260 

0  70 

$35  63 

$19  59 

$7  13 

0261 

1  21 

561  59 

$33  87 

$12  32 

0332 

3  24 

$164  93 

$90  71 

$32  99 

0283 

4  48 

$228  05 

$125  42 

$45  61 

0333 

5  22 

$265  72 

$146  14 

S53  14 

0333 

5  22 

$265  72 

$146  14 

$53  14 

0336 

6  29 

$32019 

$176  10 

$64  04 

0284 

715 

$363  96 

$200  17 

$72  79 

0337 

8.54 

$434.72 

$239  09 
$44  26 

$86  94 

0263 

1  61 

$8196 

$16  39 

0276 

1  -18 

$75  34 

$41  43 

$15  07 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0296 

3  39 

$172  56 

S94  90 

$34  51 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0277 

2  16 

$109  95 

$60  47 

$21  99 

0276 

1  48 

$7534 

$41  43 

$15  07 

0276 

1  48 

$75  34 

$41  43 

$1507 

0277 

2  16 

$109  95 

$60  47 

$21  99 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0277 

2  16 

$109  95 

$60  47 

$21  99 

0277 

216 

$109  95 

$60  47 

$21  99 

0276 

1  48 

$7534 

$41  43 

$15  07 

0277 

2  16 

$109  95 

$60  47 

$21  99 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0276 

1  48 

$75  34 

$41  43 

$15  07 

0276 

1  48 

$75  34 

$41  43 

$1507 

0263 

1  61 

$81  96 

$44  26 

$16  39 

0263 

1  61 

$81  96 

$44  26 

$16  39 

0263 

161 

$81  96 

$44  26 

$16  39 

0264 

371 

$188  85 

$103  86 

$37  77 

0296 

3.39 

$172.56 

$94.90 

$34  51 

0272 

1  38 

$70  25 

$38'63 

$14  05 

0187 

4  22 

$21481 

$42  96 

0187 

4  22 

$21481 

$42  96 

0296 

3  39 

$172  56 

$94  90 

$34  51 

0297 

7  07 

$359  89 

$172  51 

$71  98 

0278 

234 

$11912 

$6551 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$11912 

$65  51 

$23  82 

0278 

234 

$119.12 

$6551 

$23  82 

s 

X 
X 

X 

X 

s 

X 
X 
X 
X 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

E 
X 
X 
X 

X 

s 
s 
s 
s 
s 
s 
s 

E 
X 


73580 
73590 
73592 

73600 

73610 

73615 

73620 

73630 

73650 

73660 

73700 

73701 

73702 

73706 

73718 

73719 

73720 

73721 

73722 

73723 

73725 

74000 

74010 

74020 

74022 

74150 

74"60 

74170 

74175 

74181 

74182 

74183 

74185 

74190 

74210  S 

74220  S 

74230 

74235 

74240 

74241 

74245 

74246 

74247 

74249 

74250 

74251 

74260 

74270 

74280 

74283 

74290 

74291 

74300 

74301 

74305 

74320 

74327 

74328  N 

74329  N 

74330  N 
74340 
74350 
74355 
74360 
74363 
74400 
74410 
74415 
74420 
74425 
74430 
74440 
74445 
74450 
74455 


S 

s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

X 
X 
X 
X 

s 


Contrast  x-ray  of  knee  joint 

X-ray  exam  of  lower  leg  

X-ray  exam  of  leg  infant , 

X-ray  exam  of  anKle       

X-ray  exam  of  anKle    , 

Contrast  x-ray  of  ankle  , 

X-ray  exam  of  foot         

X-ray  exam  of  fool  

X-ray  exam  of  heel  

X-ray  exam  of  toefsl  

Ct  lower  extremity  w  o  dye     

Ct  lower  extremuty  w  3ye  ...... 

Ci  iwr  extremity  w  o&w  dye 

Ct  angio  iwr  extr  w  o&w  dye  , 

Mri  lower  extremity  wo  dye    

Mn  lower  extremity  w  dye 

Mn  iwr  extremity  w  o&w  dye   

Mn  lOint  of  Iwr  extre  wo  d 

Mn  loinl  of  Iwr  extr  w  dye        

Wn  |0int  Iwr  extr  w  o&w  dye  

Mr  ang  iwr  ext  w  or  w  o  dye   

X-'ay  exam  of  abdomen  

X-ray  exam  of  atxlomen 

X-ray  exam  of  abdomen        

X-ray  exam  series   atxiomen  

Ct  abdomen  w  o  dye       

Ci  abdomen  w  dye       

Ct  abdomen  w  o&w  dye  

Ci  angio  abdom  w  o&w  dye  

Mn  abdomen  w  o  dye      

Mn  alDdomen  w  dye       

Mn  abdomen  w  o&w  dye 

Mn  angio  abdom  w  or  w/o  dy  .. 

X-ray  exam  of  peritoneum    

Conlrst  x-ray  exam  of  throat  

Contrast  x-ray  esopnagus      

Cinema  x-ray   throatesoph     

Renxive  esophagus  obstruction 

X-ray  exam   upper  gi  tract    , 

X-ray  exam  upper  gi  tract     

X-ray  exam  upper  gi  tract      

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract       

Contrst  x-ray  uppr  gi  tract        

X-ray  exam  of  small  bowel     ...... 

X-ray  exam  of  small  tx)wei     

X-ray  exam  o*  small  tx>wel     

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  gallbladder      

Contrast  x-rays  gallbladder    , 

X-ray  bile  ducts/pancreas       

X-rays  at  surgery  add-on        

X-ray  bile  ducts/pancreas       

Contrast  x-ray  of  bile  ducts    '.. 

X-ray  bile  stone  removal  , 

Xray  bite  duct  endoscopy        

X-ray  for  pancreas  endoscopy  .. 
X-ray  bile/panc  endoscopy 

X-ray  guide  for  Gl  tube  

X-ray  guide  stomach  tut*     

X-ray  guide,  intestinal  tube     

X-ray  guide  Gl  dilation 

X-ray  bile  duct  dilation  

Contrst  x-ray   unnary  tract 

Contrst  x-ray   unnary  tract      

Contrst  x-ray  unnary  tract    

Contrst  x-ray   unnary  tract    

Contrst  x-ray   unnary  tract      

Contrast  x-ray  bladder 

X-ray  male  gemtai  tract  

X-ray  exam  of  penis      

X-ray   urethra/bladder  

X-ray  urettira/'btadder  


CPT  codes  and  aescnptior^  only  are  copyngft  A-nencar  MeOicai  Association   All  Rights  Rese-vefl   AodicaWe  FAHSTOFARS  Apply 

Copyignt  American  Dentai  Associatior  An  ngrts  ■e^e'-^ec 

■  Code  s  -lev*  r  2002  i 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

1 

Indicator 

74470 

X 

74475 

s 

74480 

s 

74485 

s 

74710 

X 

74740 

X 

74742 

X 

74775 

s 

75552 

s 

75553 

s 

75554 

s 

75555 

s 

75556 

E 

75500 

s 

75605 

s 

75625 

s 

75C30 

s 

75635 

s 

75650 

s 

75658 

s 

75660 

s 

75662 

s 

75665 

s 

75671 

s 

75676 

s 

75680 

s 

75685 

s 

75705 

s 

75710 

s 

75716 

s 

75722 

s 

75724 

s 

75726 

s 

75731 

s 

75733 

s 

75736 

s 

75741 

s 

75743 

s 

75746 

s 

75756 

s 

75774 

s 

75790 

s 

75801 

X 

75803 

X 

75805 

X 

75807 

X 

75809 

X 

75810 

s 

75820 

s 

75822 

s 

75825 

s 

75827 

s 

75831 

s 

75833 

s 

75840 

s 

75842 

s 

75860 

s 

75870 

s 

75872 

s 

75880 

s 

75885 

s 

75887 

s 

75889 

s 

75891 

s 

75893 

N 

75894 

s 

75896 

s 

75898 

X 

75900 

c 

75940 

X 

75945 

s 

75946 

s 

75952 

c 

75953 

c 

75960 

s 

Descnption 


X-ray  exam  of  kidney  lesion 

X-ray  control  cath  insert  

X-ray  control  catn  insert  

X-ray  guide  GU  dilation   

X-ray  measurement  of  pelvis  

X-ray  'emale  genital  tract  

X-ray  fallopian  tube       

X-ray  exam  ot  perineum  

Hean  mn  for  morph  w  o  3ye     

Hear!  mn  tor  morph  w  dye   

Cardiac  MRl  function      

Cardiac  MRllimiteo  study  

Cardiac  MRi'flow  mapping   , 

Contrast  x-ray  exam  of  ao-la  

Contrast  x-ray  exam  of  aorta  

Contrast  x-ray  exam  of  aorta    

X-ray  aorta  leg  anenes  

Ct  angio  atJOomma:  arte'"ies      

Anerv  x-rays  heao  &  necK 

Artery  x-rays  a'm  

Arterv  x  rays  neac  &  neck  

Artery  x-rays   heao  &  neck 

Artery  x-rays  head  &  necK        

Artery  x-rays  heac  &  neck 

Arterv  x-rays   neck  

Artery  x-rays   neck   

Artery  x-rays    spme 

Artery  x-rays   spme         , 

Artery  x-rays  arm  leg      „ 

Artery  x-rays  arms'iegs  

Artery  x-rays   nidney       

Arteny  x-rays   Kidneys     „ 

Artery  x-rays  atxlomen  

Artery  x-rays  adrenal  gland ^ 

Artery  x-'avs  adrenals , 

Artery  x-rays  pelvis , 

Artery  x-rays    lung 

Artery  x-rays    lungs  

Artery  x-rays   lung  

Artery  x-rays   chest   

Artery  x-ray  each  vessel 

Visualize  A-V  shunt  

Lymph  vessel  x-ray  arm/leg    _ 

Lymph  vessel  x-ray. arms/legs   „..„ 

Lymph  vessel  x-ray.  trunk 

Lymph  vessel  x-ray  trunk  

Nonvascular  shunt   x-ray  

Vein  x-ray  spleenliver 

Vein  x-ray  arm  leg 

Vein  x-ray  arms  legs  

Vein  x-ray  trunk     

Vein  x-ray  chest    

Vein  x-ray.  kidney _ ,... 

Vein  x-ray  kidneys         

Vein  x-ray  adrenal  gland , 

Vein  x-ray  adrenal  glands  

Vein  X  ray   neck  

Vein  x-ray   skull        

Vein  x-ray  skull 

Vein  x-ray  eye  socket .^ 

Vein  x-ray   liver      „ 

Vein  x-ray.  liver       

Vein  x-ray   live'       

Vein  x-ray   live'         _ 

Venous  sampling  bv  catheter 

X-rays  transcath  inerapy  

X-rays   transcatn  therapy  

Follow-up  angiogram        

Artenal  cathete'  exchange        

X-ray  placement   vein  filter       „ 

Intravascular  us  

Intravascuia'  us  add-on    

Endovasc  repan  atxJom  aorta  

Abdom  aneurysm  enoovas  rpr 

Transcatheier  mtro  stent  „„......„., 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


0264 

0297 
0297 
0296 
0260 
0264 
0187 
0278 
0336 
0284 
0335 
0335 


3.71 
7  07 
707 
3.39 
0  70 
371 

4  22 
234 

6  29 

7  15 

5  35 
5.39 


0280 

1354 

0280 

1354 

0280 

1354 

0280 

1354 

0333 

5  22 

0280 

1354 

0280 

1354 

0279 

7  72 

0279 

772 

0280 

13  54 

0280 

1354 

0280 

1354 

0280 

1354 

0279 

7  72 

0279 

772 

0280 

1354 

0280 

1354 

0280 

1354 

0280 

13  5-: 

0280 

13  54 

0280 

1354 

0280 

13  54 

0280 

13.54 

0279 

772 

0280 

1354 

0279 

7  72 

0279 

7  72 

0279 

772 

0281 

432 

0264 

3  71 

0264 

3  71 

0264 

3  71 

0264 

371 

0263 

1  61 

0279 

7  72 

0281 

4  32 

0281 

432 

0279 

7  72 

0279 

7  72 

0287 

4  06 

0279 

--2 

0287 

■i.Dt 

0287 

4  oe 

0287 

4oe 

0287 

4  06 

0287 

406 

0287 

406 

0279 

7  72 

0280 

1354 

0279 

7.72 

0279 

772 

0297 

707 

0297 

7  07 

0264 

3.71 

0187 

4.22 

0267 

2  33 

0267 

233 

0280 

1354 

$188  85 
$359.89 
$359  89 

S-"2  56 
$35  63 
S'8«  85 
$2-4  81 
S--S-2 
S32C  -9 
$365  96 
$274  37 
$274.37 

$689.24 
$689  24 

$689  24 
$689  24 

S265  ^2 
5689  24 
$589  24 

S392  98 
S392  98 
$689  24 
S689  24 
5689  24 
S68S  24 
$392  98 
5392  98 
SS89  24 
5689  24 
S689  24 
S669  24 
S68?24 
S689  24 
$669  24 
$689  24 
S392  98 
$689  24 
$392  98 
S392  98 
$392  98 
S2-9  pi 
S'68  85 
S-68  85 
S-66  85 
S-8g  85 
58-  96 
$392  98 
$2-9  91 
$2-9  91 
$392  98 
$392  98 
$206  6" 
$392  98 
$206  67 
$206  6" 
$206  6~ 
$206  6" 
$206  6" 
$206  6" 
$392  98 
$689  24 
$392  98 
$392  98 

$359  89 
$359  89 
$188  85 

$2-4  81 

S"86' 
$11861 


$689  24 


$103  86 
$17251 
$172  51 
S94  90 
S1959 
$10386  { 

$65  51 
$176  10 
$200  17 
$150  90 
$150  90 

$351  51 
$351  51 
$351  51 
$351.51 
$146  14 
S351  51 
$351  51 
$174  57 
$174  57 
$351  51 
$351  51 
$351  51 
$351  51 
$174  57 
$174  57 
S351  51 
S351  51 
S351  51 
$351  51 
$351  51 
$351  51 
$351  51 
$351  51 
$174  57 
$351  51 
$174  57 
$174  57 
$174  57 
$114  35 
5103  86 
S103  86 
$103  86 
$103  86 
$44  26 
$174  57 
$114  35 
$114  35 
$174  57 
$174  57 
$90  93 
$174  57 
$90  93 
$90  93 
$90  93 
$90  93 
$90  93 
$90  93 
$174  57 
$351  51 
$174  57 
$174  57 

$172.51 
$172  51 
$103  86 


$65  23 
$65  23 


S.351  51 


$37  77 
$71  98 
$71  98 
$3451 
$7  13 
$37  77 
$42  96 
$23  82 
$64  04 
$72  79 
$54  87 
$54  87 

$137  85 

$137  85 

$137  85 

$137  85 

S53  14 

$137  85 

$137  85 

$78  60 

$78  60 

$137  85 

$137  85 

$137  85 

$137  85 

$78  60 

$78  60 

$137  85 

$137  85 

SI  37  85 

$137  85 

SI  37  85 

$137  85 

$137  85 

$137  85 

$78  60 

SI  37  85 

$78  60 

S78  60 

$78  60 

$43  98 

$37  77 

$37  77 

$37  77 

$37  77 

$1639 

$78  60 

$43  96 

$43  98 

$78  6C 

$78  6C 

$41  33 

$78  60 

$41  33 

$41  33 

$41  33 

$41  33 

$41  33 

$41  33 

$78  60 

$137  85 

$78  60 

$78  60 


$7198 

$71  98 

$37  77 

$42  96 
$23  72 
$23  72 

SI  37  85 


CPT  codes  ana  aescnptions  omy  a'e  copy'ign'  A-nenca'-  Wedica  Asbociaw 
Copyrigtit  Americar  Dental  Assoc»at>on  All  ngnts  reserved 
•  Code  IS  new  ir  2002 


A'  Rigi-s  Rese-v^c   A^cucaa*  FARiDFARS  Apply 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 

Indicator 


Description 


ARC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unad|usted 
Copaymeni       Gopayment 


75961 

75962 

75964 

75966 

75968 

75970 

759~8 

75980 

75982 

75984 

75989  I  N 

75992  I  S 

75993 

75994 

75995 

75996 

76000 

76001 

76003 

76005 

76006 

76010 

76012 

76013 

76020 

76040 

76061 

76062 

76065 

76066 

76070 

76075 

76076     S 

76078     X 

76080  I  X 
•76085 

76086 

76088 

76090 

76091 

76092 

76093 

76094 

76095 

76096 

76098 

76100 

76101 

76102 

76120 

76125 

76140 

76150 

76350 

76355 

76360 
•76362 

76370 

76375 

76380 

76390 

76393     N 
•76394     N 

76400     S 
•76490     N 

76499     X 

76506 

76511 

76512 

76513 

76516 

76519 

76529 

76636 

76604 


S 
S 

s 
s 

X 

N  • 

N 

N 

X 

X 

s 
s 

X 
X 
X 
X 
X 
X 
E 

s 


Alhe'ectomy 
Atherectomy 
Atherectomy 


Retrieval   broken  catheter  

Repair  arterial  blockage  

Repair  artery  biocKage  each  .... 

Repair  arterial  blockage  

Repair  artery  blockage  each  .... 

Vascular  biODsy  

Repai'  venous  blockage 

Contrast  xray  exam  bile  duct  .... 

Contrast  xray  exam  bile  duct  .... 

Xray  control  catheter  change  .... 

Aoscess  drainage  under  x-ray  .. 

Atherectomy   x-ray  exam  

Atherectomy   x-ray  exam  

ray  exam  , 

ray  exam  

ray  exam  , 

Fluoroscope  examination  

Fluoroscooe  exam  extensive  .... 

Needle  localization  by  x-ray  

Fluoroguide  tor  spine  inject  

X-ray  stress  view    

X-ray  nose  to  rectum , 

Percul  vertebroplasty  tluor  , 

Percut  vertebroplasty.  ct  

X-rays  tor  bone  age       

X-rays  bone  evaluation  

X-rays  bone  Survey  

X-rays  bone  survey    

Xrays  bone  evaluation  

Jointis)  survey   single  film  

CT  scan  bone  density  study  .... 

Dua'  energy  x-ray  study  

Dual  energy  x-ray  study  

Photodensitometry     

X-ray  exam  ot  fistula         

Computer  mammogram  add-on 

X-ray  of  mamman/  duct 

X-ray  ol  mammary  ducts  

Mammogram   one  b'east    

Mammogram   both  breasts  

Mammogram   screening 

Magnetic  image  breast  

Magnetic  'mage  both  breasts  ... 

Stereotactic  b'east  biopsy 

X-ray  of  needle  wire  breast  

X-ray  exam   breast  specimen  ... 

X-ray  exam  of  body  section  

Complex  body  section  x-ray   

Complex  body  section  x-rays  .... 

Cinematic  x-rays  

Cinematic  x  rays  add-on  

X-ray  consultation  

X-ray  exam  dr/  process  

Special  x-ray  contrast  study  

CAT  scan  for  localization  

CAT  scan  for  needle  biopsy  

Cat  scan  for  tissue  ablation    

CAT  scan  for  therapy  guide     .... 

3d. holograph  reconstr  add-on  ... 

CAT  scan  follow-up  study 

Mr  spectroscopy 

Mr  guidance  lor  needle  place  ... 

Mri  for  tissue  ablation       

Magnetic  image  bone  marrow  .. 

Us  tor  tissue  ablation      

Radiographic  procedure  

Echo  exam  of  head  ,"... 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  water  bath  .. 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam,  of  eye  

Echo  exam  of  head  and  neck  ... 
Echo  exam  of  chest        


0280 
0280 
0280 
0280 
0280 
0280 
0280 
0297 
0297 
0296 


0280 

0280 
0280 
0280 
0280 
0272 


0261 
0260 
0274 
0274 
0261 
0260 
0261 
0261 
0261 
0260 


0707 
0707 
0261 
0263 


0263 
0263 

0271 
0271 


0187 

0289 

0260 
0261 
0263 
0264 
0261 
0261 


0260 


0283  ' 
0283 


0282 

0282 

0282 


033S 


0260 

0266 

0266 
0266 

0265 
0266 
0266 
0265 
0266 
0266 


13  54 

13  54 

1354 

1354 

1354 

1354 

1354 

7  07 

7  07 

3.39 


13.54 

1354 
1354 
1354 
1354 
1  38 


CPT  codes  a-yj  jescnptions  -jr.iy  are  cooynght  American  Medk:al  Associatlkn  All  Rights  Reserved  Aoolk:able  FARSDFARS  Apply 
CopyqM  4mer<:an  Oentai  Association  An  ngnts  'eservea 
"Code  iS  new  m  2002 


^2^ 

1.61 


1  61 
1  61 
060 
060 


422 

1  63 

070 
1  21 
1  61 
3  71 
1  21 
1.21 


0.70 

448 
4  48 

1.58 

1  58 

1  58 

5  39 

0.70 

1  54 
1  54 
1  54 

0  95 

1  54 
1  54 
095 
1  54 
1.54 


S689  24 
S689  24 
S689  24 
S689  24 
S689  24 
S689  24 
S689  24 
S359  89 
S359  89 
SI  72  56 


S689  24 

S689  24 
S689  24 
S689  24 
S689  24 
S70  25 


1  21 

S61  59 

070 

S35  63 

5  24 

S266  74 

524 

S266  74 

1  21 

S61  59 

070 

$35  63 

1  21 

$61  59 

1  21 

S61  59 

1  21 

S61  59 

0  70 

S35  63 

$75.00 

$75  00 
$61  59 
$81  96 


$81  96 
S81  96 
$30  54 
S30  54 


$214  81 
$82  97 
$35  63 
$61  59 
$81  96 

S188  85 
S61  59 
$61.59 

$3563 

$228  05 
S228  05 

$80^43 

$80  43 

$80  43 


$274  37 

$35.63  I 

$78  39 
$78  39 
$78  39 
S48  36 
$78  39 
$78  39 
$48  36 
$78  39 
$78  39 


S351  51 
S351  51 
S351  51 
S351  51 
S351  51 
S351  51 
S351  51 
S172  51 
S172  51 
S94  90 

S351  51 
S351  51 
$351  51 
S351  51 
S351  51 
S38  63 


S33  87 
$19  59 
$128  12 
$128  12 
S33  87 
S19  59 
S33  87 
S33  87 
S33  87 
$19.59 


S33  87 
S44  26 

S44  26 
S44  26 
S16  79 
S16  79 


S44  80 
Si  9  59 
S33  87 
S44  26 
SI  03  86 
$33  87 
S33  87 

$1959 

S125  42 
$125  42 

$44  23 
$44  23 

S44  23 


S150  90 

$19  59 
S43  11 
S43  11 
S43  11 
S26  59 
S43  11 
S43  11 
$26  59 
$43  11 
$43  11 


S137  85 

$137  85 

$137  85 

S137  85 

$137  85 

Si  37  85 

$137  85 

$71  98 

$71  98 

S34  51 

S137  85 
Si  37  85 
3137  85 
Si  37  85 
$137  85 
SI  4  05 


S12  32 

S7  13 

S53  35 

S53  35 

$12  32 

$7  13 

SI 2  32 

$1232 

$1232 

S7  13 


S1500 
$1500 
Si  2  32 
$16  39 

S16  39 

$16  39 

S6  11 

$6  11 


$42  96 
$16  59 
$7  13 
Si 2  32 
$16  39 
$37  77 
$12  32 
$12  32 

S7  13 

$45  61 
$45  61 

S1609 
$16  09 
$1609 


S54  87 

$7  13 
S15  68 
$15  68 
$1568 

$9  67 
S1568 
$1568 

$9  67 
$1568 
$1568 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


APC 


Relative 
WeiQhi 


Payment 
Rate 


National 

Unadjusted 
Gopayment 


T 


Minimum 
Unadjusted 
Gopayment 


-t- 


76645 

S 

76700 

S 

76705 

S 

76770 

S 

76775 

S 

76778 

S 

76800 

s 

76805 

g 

76810 

s 

76815 

s 

76816 

S 

76818 

s 

76819 

S 

76825 

s 

76826 

S 

76827 

s 

76828 

s 

7683C 

s 

-6831 

s 

^6856 

s 

76857 

s 

76870 

S 

76872 

s 

76873 

N 

76880 

s 

75885 

S 

75S86 

s 

769X 

N 

76932 

N 

76936 

N 

76941 

N 

76942 

N 

76945 

N 

76946 

N 

76948 

N 

76950 

N 

76965 

N 

7697C 

S 

76975 

S 

76977 

s 

76986 

s 

76999 

s 

77261 

E 

77262 

E 

77263 

E 

77280 

X 

77285 

X 

77290 

X 

77295 

X 

77299 

E 

77300 

X 

•77301 

S 

77305 

X 

77310 

X 

77315 

X 

77321 

X 

77326 

X 

77327 

X 

77328 

X 

77331 

X 

77332 

X 

77333 

X 

77334 

X 

77336 

X 

77370 

X 

77399 

X 

77401 

S 

77402 

S 

77403 

S 

77404 

S 

77406 

s 

77407 

s 

77408 

i  s 

77409 

s 

77411 

1  s 

Echo  exam  of  breast(s)  

Echo  exam,  of  abdomen    

Echc  exam  o*  abdomen    

Echo  exam,  atxiome'.  back  wall  

Echo  exam  atxiomen  back  wall  

Echo  exam  kidney  transplant  

Echo  exam  spmai  cana'    

Echo  exam  ot  pregnant  uterus .■. , 

Echo  exam  of  pregnant  jte-us 

Echo  exam  of  pregnant  uterus  , 

Echc  exam  foiiow-up  repeat     

Fetl  biophys  protii  w  st'ess 

Fell  biophys  proti'  w  o  strs   

Echo  exam  of  fetai  nean  

Echo  exam  of  fetal  heart  ,^ 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heal  

Echo  exam  transvaginal  

Echo  exam,  uterus    

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  scrotum  

Echo  exam  transrectal    

Echograp  trans  r  pros  study 

Echo  exam  of  extremity  

Echo  exam  infant  hips    

Echo  exam  infant  hips    

Echo  guide  ca'diocentesis  

Echo  guide  to'  ^ea-'  biopsy   

Echo  guide  for  artery  repair  

Echo  guide  tor  transfusion  

Echo  guide  for  biopsy        

Echo  guide  villus  sampling  

Echo  guids  for  amniocentesis  

Echo  guide   ova  aspiration         „ 

Echo  guidance  radiotherapy   

Echo  guidance  radiotherapy  

Ultrasound  exam  follow-up 

Gl  endoscopic  uHrasound  

Us  bone  density  measure  

Ultrasound  guide  mtraoper 

Echo  examination  procedu.'e      

Radiation  therapy  piannma        

Radiation  therapy  planning         ...... 

Radiation  therapy  piannmg         

Set  radiation  therapy  fieid        

Set  "-adiation  therapy  fietd  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Radiation  therapy  planning        

Radiation  therapy  dose  plan  

Radioltherapy  dos  plan  imrt    

Radiation  therapy  dose  plan  

Radiation  therapy  dose  plan     

Radiation  therapy  dose  plan      

Radiation  therapy  port  piar-       

Radiation  therapy  dose  plan    

Radiation  therapy  dose  plan    

Radiation  therapy  dose  plan     

Special  radiation  dosimetry      

Radiation  treatment  aidis)  

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  physics  consult 

Radiation  physics  consult         

External  radiatHDn  dosimetry     , 

Radiation  treatment  delivery     

Radiation  treatment  delivery    

Radiation  treatment  delivery    

Radiation  treatment  delivery     

Radiation  treatment  delivery    

Radiation  treatment  delivery    

Radiation  treatment  delivery    „ 

Radiation  treatment  delivery    

Radiation  treatment  delivery     


0265 
0266 
0266 
0266 
0266 
0266 
0266 
0266 
0265 
0265 
0265 
0266 
0266 
0269 
0697 
0269 
0697 
0266 
0266 
0266 
0265 
0266 
0266 


0266 

0266 

0266 


0265 

0266 
0265 
0266 
0266 


0304 

0305 
0305 
0310 


0304 

0712 
0304 
0304 
0305 
0305 
0305 
3305 
03O5 
03O4 
0303 
0303 
0303 
0304 
03O5 
03O4 
03O0 
0300 
0300 
0300 
0300 
C30C 
0300 
0300 
0300 


I 


095  I 

■  54 

1.54 
1  54 
1.54 
1  54 

1  54 

0  95 
095 
095 

1  54 
1  54 
385 
208 
385 
208 
1  54 
1  54 
1.54 
095 
1  54 

1  54 


1.54 
154 

1  54 


096 

1  54 
095 

1  51 
1  54 


1.63 

371 

3.71 

14.51 


1.63 

'  63 
1  63 
371 
371 

3  71 

371 
3  71 
1  63 
3(X 
30C 
30C 
1  63 
3  71 

1  63 

2  07 
2  07 
2  07 
2  0- 
2  07 
2  07 
2  07 
2  07 
2  07 


$48.36  I 

S78  39 
S78  39 
S78  39 
S78  39 
S78  39 
S78  39 
$78  39 
$48  36 
$48  36 
$48.36 
S78  39 
S78  39 
S195  98 
S105  88 
Si  95  98 
$105  88 
S78  39 
S-8  39 
S78  39 
$48  36 
S"8  39 
S''6  39 

s^e  39 
S76  39 
S78  39 


$48.36 
$78.39 
S48  36 

S78  39 
$7839 


S82  9- 
$188  65 
S-Se  85 
S-3fi  62 

S82  9- 

se^5oc 

S82  ?- 

S82  5" 

$186  85 

$188  85 

5-88  85 
S*86  65 
S-86  85 

$82  i' 
$152  7' 
S-52-1 
S-52-- 

S82&- 
S  88  85 

S82  9- 
S'05  3- 
$105  3- 
$105  3- 
S'OS  37 
$105  37 
$105  37 
$105  3- 
S105  3- 
$105  3- 


$26  59 
$4311 

$43.11 
$43.11 
$43  11 
S4311 
$43  11 
$43  11 
S26  59 
S26  59 
$26  59 
$43.11 
$4311 

$101  91 
$55  06 

S101  91 
$55  06 
$43  11 
S43  11 
S43  11 
S26  59 
S43  11 
S43  11 

S43  11 
S43.11 
S4311 


$26  59 

S43  11 
$26  59 
$43.11 
$43.11 


S41.52 

S90  65 

S90  65 

S339  05  j 

S4t  52 

$41  52 
$41  52 
S9C65 
$90  65 
S9C65 
S9G65 
S90  65 
$41  52 
$69  28 
$69  28 
$69  28 
S41  52 
S90  65 
$41  52 
S47  72 
$47  72 
$47  72 
$47  72 
$47  72 
$47  72 
$47  72 
$47  72 
$47  72 


$9  67 
$1568 
$1568 
$1568 
$1568 
$1568 
$1568 
$1568 
$9  67 
S9  67 
$9  67 
$1568 
$1568 
$39  20 
$21  18 
$39  20 
$21  18 
$1568 
$1568 
$1568 
$9  67 
$1568 
$1568 

$1568 
$1568 
$1568 


$9  67 

$15  68 

$9  67 
S1568 
$1568 


SI  6  59 
$37.77 
$37  77 

$147  72 

$16  59 
$175  00 
$16  59 
S16  59 
$37  77 
$37  77 
$37  77 
S37  77 
S37  77 
$16  59 
S3C  54 
S3C  54 
S3C54 
S'6  55 
$37.77 
St8.S0 
$21  07 
$21  07 
$21  07 
$21  07 
$21  07 
$21  07 
$21  07 
$21  07 
$21  07 


CPT  codes  and  (Jescriptions  or>iy  a'e  copvnghi  Arnencan  Medical  Assooatio'- 
Copynght  Amencan  Denta,  Association   AH  rignts  -eservec 
•  Code  IS  nev»  ir  2002 


Al'  Rig»iR  Rese-vec   AoplicaCne  '^ARSD'^ARS  Adon 
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CPT 

Status 

HCPCS 

Indicatof 

77412 

S 

77413 

S 

77414 

S 

77416 

S 

77417 

X 

•77418 

S 

77427 

E 

77431 

E 

77432 

E 

77470 

S 

77499 

E 

77520 

S 

77522 

S 

77523 

S 

77525 

s 

77600 

s 

77605 

s 

77610 

s 

77515 

s 

77620 

s 

77750 

s 

77761 

s 

77762 

s 

77763 

s 

77776 

s 

77777 

s 

77778 

s 

77781 

s 

77782 

s 

77783 

s 

77784 

s 

77789 

s 

77790 

N 

77799 

s 

78000 

s 

78001 

s 

78003 

s 

78006 

5 

78007 

s 

78010 

s 

780' 1 

s 

78015 

s 

78016 

s 

78018 

s 

78020 

s 

78070 

s 

78075 

s 

78099 

s 

78102 

5 

78103 

s 

78104 

s 

781 '0 

s 

78111 

s 

78120 

s 

7812' 

5 

78122 

s 

781  30 

s 

78135 

s 

78 140 

s 

78160 

s 

78162 

s 

78170 

s 

78172 

s 

78185 

s 

78190 

s 

78191 

s 

78195 

s 

78199 

s 

7820' 

s 

78202 

s 

78205 

s 

78206 

s 

782 '5 

s 

782 '6 

s 

78220 

s 

Descnption 


Radiation  treatment  delivery  

Radiation  treatment  delivery   

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiology  port  filmjs)     

Radiation  Xx  delivery  imrt  

Radiation  tx  management.  x5  ... 
Radiation  tlierapy  management 
Stereotactic  radiation  irmi 

Special  radiation  ireaimen;    

Radiation  tfierapy  management 
Proton  Irmt   simple  a  q  comp  ... 

Proton  Irmt    simple  w  COmp   

Proton  trm!  intermediate       

Proton  treatment  complex 

Hyperttiermia  treatment 

Hypentiermia  treatment 

Hyperthermia  treatment  

Hyperthermia  treatment , 

Hyperthermia  treatment 

Infuse  radioactive  materials    

Apply  intrcav  radiat  simple 
Apply  intrcav  'adiat  interm 
Apply  intrcav  'adial  compi 

Apply  interstit  radiat  SimpI        

Apply  interstit  radiat  inter       , 

Apply  iterstit  radiat  compI  

High  intensity  brachytherapy  

High  intensity  brachytherapy    

High  intensity  brachylherapy  

High  intensity  brachytherapy  

Apply  surface  radiation     

Radiation  handling  , 

Radium,  radioisotope  therapy  ..... 

Thyroid    single  uptake     , 

Thyroid    multiple  uptakes   

Thyroid  Suppress,  stimul 

Thyro'd  imaging  with  uptake  

Thyroid  image  mult  uptakes  

Thyroid  imaging  

Thyroid  imaging  with  flow , 

Thyroid  met  imaging        , 

Thyroid  met  imaging  studies  , 

Thyroid  met  imaging   txxjy 

Thyroid  met  uptake  

Parathyroid  nuclear  imaging  

Adrenal  nuclea'  magmg   

Endocrine  nuclear  procedure  .... 

Bone  marrow  imaging   ltd  

Bone  marrow  imaging   mult  , 

Bone  m.arrow  imaging  body     .... 
Plasma  volume  single 

Plasma  volume  multiple  , 

Red  cell  mass  single     , 

Red  cell  mass  multiple  

Blood  volume  

Red  cell  survival  study    , 

Red  cell  sun^ivai  kinetics 

Red  cell  sequestration    

Plasma  iron  turnover        

Iron  absorption  exam     

Red  cell  iron  utilization  

Total  txxly  iron  estimaton 

Spleen  imaging         

Platelet  sun^ival   kinetics  

Platelet  sun^ivai  

Lymph  system  imaging  

Blood/ lymph  nuclear  exam 

Live'  imaging  

Liver  imaging  with  flow  

Liver  imaging  (3D)         

Liver  image  (3di  w/flow  

Liver  and  sp'een  imaging       

Liver  &  spleen  image  flow 

Liver  function  study  


APC 


Relative 
Weight 


0300 

0300 
0300 
0300 
0260 
0710 


0299 


0710 

0710 
0712 
0712 
0314 
0314 
0314 
0314 
0314 
0301 
0312 
0312 
0312 
0312 
0312 
0312 
0313 
0313 
0313 
0313 
0300 


0313 

0290 
0290 
0290 
0291 
0291 
0290 
0290 
0291 
0291 
0292 
0291 
0291 
0292 
0290 
0291 
0292 
0291 
0291 
0291 
0291 
0291 
0292 
0291 
0292 
0291 
0291 
0291 
0291 
0291 
0291 
0291 
0291 
0291 
0290 
0291 
0291 
0292 
0292 
0291 
0291 
0291 


207 
207 
207 
2  07 

0.70 


0.21 


390 

390 

390 

390 

390 

515 

32  40 

32  40 

32  40 

32  40 

32  40 

32  40 

1484 

1484 

14  84 

1484 

2  07 

1464 
1  75 
1  75 
1  75 
350 
350 
1  75 
1  75 
350 
350 
4  20 
350 
350 
420 
1  75 
350 
4  20 
350 
350 
350 
350 
350 
4  20 
350 
4  20 
350 
350 
350 
350 
350 
350 
350 
350 
350 
1  75 
350 
350 
4  20 
420 
350 
350 
350 


CPT  codas  and  descriptions  or^iy  a'e  cocynght  Annencan  MwJical  Assooalton  All  Rigfits  Reserved  Applicable  FARS/DFARS  Apply 
Copynght  Americar  Dental  Association   An  ngMs  reserved 
■  Code  IS  ne*  m  2002 


Payment 
Rate 


National 
Unadjusted 
Copayment 


S105  37 
$105  37 
Si  05  37 
S105  37 
S35  63 
$400  00 


$10.69 

$400  00 

$400  00 

S875  00 

$875  00 

$198  53 

$198  53 

$198  53 

$198  53 

$198  53 

S262  16 

$1,64S29 

$1 ,649  29 

$1.649  29 

$1,649  29 

$1  649  29 

$1,649  29 

$755  42 

$755  42 

$755  42 

$755  42 

$105  37 

$755  42 
$89  08 
S89  08 
S89  08 
$178  16 
S178  16 
$89  08 
$89  08 
$178  16 
$178  16 
$213  80 
$178  16 
$178  16 
$213  80 
$89  08 
$178  16 
$213  80 
$178  16 
S178  16 
$178  16 
$178  16 
$178  16 
S213  80 
$178  16 
$213  80 
$178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$89  08 
$178  16 
$178  16 
$21380 
$213  80 
$178  16 
$178  16 
$178  16 


Minimum 
Unadjusted 
Copayment 


$47  72 
$47  72 
$47  72 
$47  72 
$19  59 


$4.06 


$101  25 
$101  25 
$101  25 
$101  25 
S101  25 
$52  53 


S164  02 

$164  02 

$164  02 

$164  02 

$47  72 

S164  02 
$48  99 
$48  99 
$48  99 
S90  20 
$90  20 
$48  99 
$48  99 
S9C20 
S90  20 

$117  59 
$90  20 
$90  20 

$11759 
$48  99 
$90  20 

$117  59 
$90  20 
$90  20 
$90  20 
$90  20 
$90  20 

S11759 
$90  20 

Si  17  59 
$90  20 
$90  20 
$90  20 
$90  20 
$90  20 
$90  20 
S90  20 
$90  20 
$90  20 
$48  99 
$90  20 
$90  20 

$117  59 

$117  59 
$90  20 
$90  20 
$90  20 


$21  07 
$21  07 
$21  07 
$21  07 
$7  13 
S80  00 


$2  14 

$80  00 

$80  00 

$175  00 

S17500 

$3971 

$3971 

$3971 

$39.71 

$39  71 

$52  43 

$329  86 

S329  86 

$329  86 

$329  86 

$329  86 

$329  86 

$151  08 

$151  08 

$151  08 

$151  08 

$21  07 

$151  08 
$17  82 
$17  82 
$17  82 
$35  63 
$35  63 
$17  82 
$17  82 
$35  63 
S35  63 
$42  76 
$35  63 
$35  63 
$42  76 
SI 7  82 
S35  63 
$42  76 
S35  63 
S35  63 
$35  63 
$35  63 
$35  63 
$42  76 
$35  63 
$42  76 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$17  82 
$35  63 
S35  63 
$42  76 
$42  76 
$35  63 
$35  63 
$35  63 
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CPT/  Status 

HCPCS       Indicator 


Description 


APC 


Relative 
Weign- 


Pavment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


-I- 


78223 

S 

78230 

S 

78231 

s 

78232 

S 

78268 

S 

78261 

S 

78262 

8 

78264 

S 

78267 

A 

78268 

A 

78270 

S 

78271 

S 

78272 

S 

78278 

S 

78282 

s 

78290 

s 

78291 

s 

78299 

s 

78300 

S 

78305 

s 

78306 

s 

78315 

s 

78320 

s 

7835C 

X 

78351 

E 

78399 

s 

78414 

s 

78428 

s 

78445 

s 

78455 

s 

78456 

s 

78457 

s 

78458 

s 

78459 

c: 

78460 

s 

78461 

s 

78464 

s 

78465 

s 

78466 

s 

78468 

s 

78469 

s 

78472 

s 

78473 

s 

78478 

s 

78480 

s 

78461 

s 

78483 

s 

78491 

E 

78492 

E 

78494 

s 

78496 

s 

78499 

s 

78580 

s 

78584 

s 

78585 

s 

78586 

s 

78587 

s 

78588 

s 

78591 

s 

78593 

s 

78594 

s 

78596 

s 

78599 

s 

78600 

s 

78601 

s 

78605 

s 

78606 

s 

78607 

s 

78608 

E 

78609 

E 

78610 

s 

78615 

s 

78630 

s 

78635 

s 

78645 

s 

Hepatobiliary  imaging     

Saiivany  gland  imaging       

Sena!  salivary  imaging       

Saiivar>'  gland  function  exam  .. 

Esophagea.  motility  study  

Gastric  m.ucosa  imaging      

Gastroesophagea'  reflux  exam 

Gastric  emptying  study      

Breath  tst  attain  anal  c-14  

Breath  test  analysis  c-14  

Vit  B-12  absorption  exam  

Vit  B-'2  absorp  exam   IF  

Vit  3-12  absorp  combined 

Acute  Gl  blood  loss  imaging  .., 

Gl  protein  loss  exam         

Meckel  s  divert  exa"-  

Leveen  shunt  patency  exam  ... 
Gl  nuclear  procedure 
Bone  im.aging  limited  area 
Bone  imaging  multiple  areas  . 

Bone  imaging   whole  body  

Bone  imaging  3  phase      

Bone  imaging  1 3D  

Bone  mineral   single  photon 
Bone  mineral  dual  photon 
Musculoskeletal  nuciea'  exam 
Non-imaging  head  tunclKDn  .... 

Cardiac  shunt  im.aging       

Vascular  flow  imaging       

Venous  thrombosis  study 
Acute  venous  thrombus  image 
Venous  thrombosis  imaging 
Ven  thrombosis  images   bilat 
Heart  muscle  imaging  ;PET1 
Heart  muscle  biooo  smgie 
Heart  musde  biooo  multiple 

Heart  image  '3di   smgle    

Heart  image  {30'   multiple 

Heart  infarct  image    

Heart  infarct  image  (ef)  

Heart  mfarc'  image  '30'     

Gated  heart  plana:    single 

Gated  heart  mjitipie         

Heart  wall  motion  add-on  

Heart  function  add-on       

Heart  first  pass  smgie      

Heart  first  pass  multiple   

Heart  image  ipet,    single 

Heart  image  (pen   multiple 

Heart  invage   spect  

Heart  first  pass  add-on 
Cardiovascular  nuciear  exam 
Lung  perfusion  imaging 
Lung  VQ  image  single  breath 

Lung  V  Q  imaging  

Aerosol  lung  image   single  

Aerosol  lung  image  multiple 

Perfusion  lung  image 

Vent  image   i  breath   i  proj  .. 

Vent  image   i  proj  gas    

Vent  image  mult  proi  gas  

Lung  differential  function    

Respiratory  nuclear  exam  

Brain  imaging  ltd  static     

Brain  imaging  ltd  w  flow  

Brain  imaging   complete   

Brain  imaging  compi  wtlow 
Brain  imaging  i3Di 

Brain  imaging  iPET)  

Brain  imaging  (PET)  

Brain  flow  imaging  only 
Cerebral  blood  flow  imaging 

Cerebrospinal  fiuid  scar    

CSF  ventriculography       

CSF  shunt  evaluation  


0292 
0291 
0291 
0291 
0291 
0291 
<tt»1 
0291 


0290 
0290 
0291 
0291 
0290 
0291 
0291 
0290 
0291 
0291 
0291 
0292 
0292 
0261 


0290 
0292 
0292 
0291 
0291 
0291 
0291 
0291 


0286 
0266 
0286 
0286 
0291 
0292 
0292 
0286 
0»6 
0286 
0286 
0286 
0286 


0296 

0296 
0291 
0291 
0292 
0292 
0292 
0291 
0292 
0291 
0292 
0292 
0292 
0291 
0292 
0291 
0291 
0292 
0292 


0291 
0291 
0292 
0292 

0291 


420 
350 
350 
350 
350 
3.50 
3.50 
3,50 


1.75 
1.75 
3.50 
350 

1  75 
350 
350 
1  75 
350 
3:50 
ZSO 
420 


$21380 

S178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$178  16 
$17816 


S89  08 

S89  08 
$178  16 
$178  16 

S89  08 
$178  16 
$178  16 

S89  08 
$178  16 
$178  16 
$178  16 
S21380 


$117  59 
$90  20 
$90  20 
$90  20 
$90  20 
S90.20 
$90  20 
$90.20 


$48  99 
$48  99 
$90  20 
S90  20 
S48  99 
S90.20 
S90  20 
$48  99 
$90  20 
$90  20 
$90  20 
$117  59 


$42  76 
$36  63 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 


$17  82 
$17  82 
$35  63 
$35  63 
$17  82 
S35  63 
$35  63 
$17  82 
$35  63 
$35  63 
$35  63 
$42  76 


420 

$213.60  1 

$117  59 

$42  76 

1.21 

$61  59 
$8908 

%X\87 
$48  99 

$1232 

175 

$1782 

420 

$21380 

$117  59 

$42  76 

420 

$21380 

$11759 

$42  76 

350 

$178  16 

$90  20 

$35  63 

350 

$17316 

$90  20 

$35  63 

350 

$178  16 

$90  20 

$35  63 

3.50 

$17816 

$90.20 

$35  63 

350 

$178  16 
$275  39 

$90  20 

$151  46 

$35  63 

541 

$55  08 

5  41 

S275  39 

$151  46 

$55  08 

541 

S275  39 

$151.46 

$55  08 

541 

$275  39 

$15146 

$55  08 

350 

$178  16 

$90  20 

$36  63 

420 

$21380 

$117  59 

$42  76 

420 

$21380 

$117  59 

$42  76 

541 

$275  39 

$151  46 

$55  08 

5.41 

$275  39 

$151  46 

$55  08 

541 

$275  39 

$151  46 

S55  08 

541 

$275  39 

$151  46 

$55  08 

541 

$27539 

$151  46 

$55  08 

5.41 

$275  39 
$172  56 

$151  46 
$9490 

$55  08 

:':::'::::::: 

339 

$3451 

339 

$172  56 

$94  90 

$3451 

350 

$17816 

S90  20 

$35  63 

350 

$178  16 

$90  20 

$35  63 

4  20 

$21380 

$117  59 

$42  76 

420 

$21380 

$117  59 

$42  76 

420 

$21380 

$117  59 

$42  76 

350 

$178  16 

$90  20 

S35  63 

420 

$21380 

S117  59 

$42  76 

350 

$178  16 

$90  20 

$35  63 

420 

S21380 

$117  59 

$42  76 

420 

$21380 

$117  59 

$42  76 

420 

$21380 

$117  59 

$42  76 

350 

$178  16 

$90  20 

$35  63 

420 

$21380 

$117  59 

$42  76 

350 

$17816 

$90  20 

$35  63 

350 

$178  16 

$90  20 

$35  63 

420 

S21380 

$117.59 

$42  76 

4  20 

$213.80 

$117.59 

$42  76 

350 

$178.16 

$90,20 

S3S,63 

350 

$178.16 

$80,20 

$35,63 

420 

S21380 

$11759 

$42  76 

420 

$21380 

$117  59 

$42  76 

350 

S178  16 

$90  20 

$35  63 

CPT  codes  arK!  Oescnptions  only  are  coovngh'  Ar'^encan  Medica  Assooatioi^   An  Rignts  Rei^rveo   Applicacne  f  ARS  D^  AFiS  App'y 
Copynght  Ameican  Dental  Associarior-   Ai  'ights  'eservec 
■  Code  IS  rie*  ir  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

Indicator 

^864- 

S 

7e66C^ 

S 

7866C 

s 

78699 

s 

78700 

s 

78701 

s 

78704  t  S 

78707 

s 

78^08 

s 

78709 

s 

78710 

s 

78715 

s 

78725 

s 

78730 

s 

78740 

s 

78760 

s 

78  V6' 

s 

78799 

s 

78800 

s 

78801 

s 

78802 

s 

78803 

s 

78805 

s 

78806 

s 

78807 

s 

788 10 

E 

78890 

N 

78891 

N 

78990 

N 

78999 

S 

79000 

s 

79001 

s 

79020 

s 

79030 

s 

79035 

s 

79100 

s 

79200 

s 

79300 

s 

79400 

s 

79420 

s 

79440 

s 

79900 

N 

79999 

s 

8t0O48 

A 

80050 

A 

8005  • 

A 

8005.-^ 

A 

80055 

A 

8006' 

A 

80069 

A 

800  ""2 

D 

800^4 

A 

800^6 

A 

800O0 

A 

80-:  00 

A 

8C<0' 

A 

80102 

A 

8C1C3 

N 

80150 

A 

80152 

A 

80154 

A 

80156 

A 

80157 

A 

80158 

A 

80160 

A 

80152 

A 

80164 

A 

80166 

A 

80168 

A 

80170 

A 

80172 

A 

80173 

A 

80174 

A 

80176 

A 

80178 

A 

Descnption 


Cerebrospinal  fluid  scan , 

CSF  leakage  imaging 
Nuciear  exam  of  tear  fioA 
Ne-vous  svstem  nuclear  exam 

Kidney  imaging   static   , 

Kidney  :mag.ng  witfi  flow 
Imaging  renogram 
Kidney  flow  function  image     ... 
Kidney  flow  function  image     ... 
Kidney  'low  function  image 
Kidney  imaging  ;3Dl 

Renal  vascular  flow  exam  

Kidney  function  study      

Urinary  Diadder  retention 

Ureteral  'eflux  study      

Testicular  imaging  

Testicular  imagingfiow  

Genitounnary  nuclea'  exam  

Tumor  imaging  limited  area  .... 
Tumor  imaging    mult  areas 
Tumor  imaging,  whoie  body    .~, 
Tumor  imaging  i3D; 

Abscess  imaging   ltd  area     

Abscess  imaging  whole  body  . 
Nuclear  localization  abscess  .... 
Tumor  imaging  iPETi 

Nuclear  medicine  data  prcx;  

Nuclear  med  data  proc 

P'ovide  diag  radionuclide(s) 

Nuclear  diagnostic  exam      , 

Init  hyperlhyroid  therapy      

Repeat  hyperthyroid  therapy  ... 

Thyroid  ablation        , 

Thyroid  ablation  carcinoma  .... 

Thyoid  metastatic  therapy  

Hematopoel'c  nuclear  therapy 

Intracayitary  nuclear  trmt 

Interstitial  nuclear  therapy  

Nonhemato  nuclear  therapy  .... 

Intravascular  nuclear  ther   

Nuclear  lOiPt  therapy     

Rrovioe  ther  radiopharm(s)  

Nuciear  medicine  therapy  

Basic  metabolic  panel  

General  health  panel  

Electrolyte  panel    

Comprenen  metabolic  panel  ... 

Obstetric  panel       

Lipid  pane'  

Renal  function  pane)  

Arthritis  panai  

Acute  hepatitis  panel     

Hepatic  function  panel   

Torch  antitxxly  panel    

Drug  screen   qualitate/mutti  .... 

Drug  screen    s.ngle        

Drug  confirmation      

Drug  analysis  tissue  prep 

Assay  of  amikacin    

A.s,say  of  amitriptyline  

Assay  of  benzodiazepines    

Assay  cartiamazepine  total  ... 
Assay   carpamazepine,  free  .... 

Assay  of  cyclosponne   

Assay  of  desipramme  

Assay  of  digoxir  

Assay  dipropyiacetic  acid 

Assay  of  doxepin  

Assay  of  ethosuximide  

Assay  of  gentamicin      

Assay  of  gold  

Assay  of  halopendc        «.. 

Assay  of  imipramme 

Assay  of  lidocame  

Assay  of  lithium    


APC 


0292 
0292 
0291 
0291 
0291 
0291 
0291 
0292 
0292 
0292 
0291 
0291 
0291 
0291 
0291 
0291 
0291 
0292 
0291 
0292 
0292 
0292 
0292 
0292 
0292 


0291 
(»94 
0294 
0294 
0294 
0294 
0294 
029S 
0294 
0295 
0295 
0294 


0294 


Relative 
Weigtrt 


Pavmen'  National  Minimum 

Rate   '         Unad)usted       Unadjusted 
Copayment       Copayment 


4.20 
4  20 
350 
3  50 
350 

3  50 
350 
420 
4,20 

4  20 
3  50 
350 
3  50 
3  50 
350 
3  50 

3  50 

4  20 

3  50 

4  20 
420 
420 
4  20 
420 
4.20 


350 

5  01 

5  01 

5  01 

5  01 

5  01 

5  01 

12  10 

5  01 

12  10 

12  10 

5.01 


5.01 


CPT  codas  anc  :i«xiciD'ions  amy  are  copyrght  American  Medical  Associitoo  All  Rights  Reserved  Applicable  parsUFARS  Apply 
Copyiif^ll  Ar-*'«;dr  Oertai  Association  All  rights  reserved 
*CodaH  new  :r  2002 


S213  80 
$21 3  80 
SI  78  16 
S178  16 
S178  16 
S178  16 
SI  78  16 
S213  80 
S213  80 
$213  80 
SI  78  16 
S178  16 
$178  16 
SI  78  16 
Si  78  16 
$178  16 
SI  78  16 
S213  80 
S178  16 
S213  80 
S213  80 
$213  80 
S213  80 
S213  80 
$213  80 


$17816 

S255  03 
S255  03 
$255  03 
S255  03 
S255  03 
S255  03 
$615  94 
S255  03 
$615  94 
S615.94 
$255.03 

$255  03 


Si  17  59 

S117  59 

S90  20 

S90  20 

S90  20 

S90  20 

S90  20 

SI  17  59 

S11759 

S117  59 

S90  20 

S90  20 

$90  20 

S90  20 

S90  20 

S90  20 

S90  20 

$11759 

S90  20 

S11759 

S11759 

$11759 

$11759 

SI  17  59 

S 11 7.59 


S90  20 
$M0  26 
$140  26 
SI 40  26 
Si 40  26 
S140  26 
S140  26 
S338  76 
S140  26 
$338  76 
S338  76 
S140  26 

SI 40  26 


$42  76 
$42  76 
$35  63 
$35  63 
$35  63 
$35  63 
$35  63 
$42  76 
$42  76 
$42  76 
$35  63 
$35  63 
$35  63 
S35  63 
$35  63 
$35  63 
S35  63 
$42  76 
$35  63 
$42  76 
$42  76 
$42  76 
$42  76 
$42  76 
$42  76 


S35  63 

$51  01 

$51  01 

S51  01 

$51,01 

$51  01 

$51  01 

$123  19 

S51  01 

$123  19 

$123  19 

$51.01 


$51 .01 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Informa-^ion  Calender  Year  2002— Continued 


CPT/           Status 
HCPCS       Indicator 

Description 

.or              Relative 
'^^^               Weight 

Paiiiiuint           National          Minimum 
ftate           Unadiusied      Unadjusted 
Copayment      Copayment 

80182     A 

Assay  of  nortriptyline  

80184     A 

Assay  of  phenobarttrtal    

80185     A 

Assay  of  phenylom  total    

80186     A 

Assay  of  phenytoin  free  ;. 

80188     A 

Assay  of  primidone             

80190     A 

Assay  of  procainamide       

80192     A 

Assay  of  procainamide       _ 

Assay  of  quinidine               

80194     A 

80196     A 

Assay  of  salicylate   

80197     A 

Assay  of  tacrolimus  

80198     A 

Assay  of  theophylline  

80200     A 

Assay  of  tobramycin  

!    1    :' 
1    i    i 



80201      A 

Assay  of  topiramate   

80202     A 

Assay  of  vancomycin  

80299     A 

Quantitative  assay   drug    

80400     A 

Acth  stimulation  oar>e         

80402     A 

Acth  stimulation  pane'        

80406     A 

Acth  stimulatipr^  pane* 

80408     A 

Aldosterone  suppression  eval  

80410 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
X 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Calcitonin  stimul  panel        

80412 

CPH  stimulation  panel       

80414 

Testosterone  response      

80415 

Estradiol  response  panel  

80416 

Renin  stimulation  panel       

80417 

Renin  stimulation  panel      

80418 

Pituitary  evaluation  panel  

80420 

Dexamethasone  panel        

80422 

Glucagon  tolerance  panel  

80424 

Glucagon  tolerance  pane'           

80426 

Gonadotropin  hormone  pane.        

- - 

80428 

Growth  hormone  pane'        

80430 

Growth  hormone  pane'          

80432 

Insulin  suppressic"  panel  

" — ■• 

80434 

Insulin  tolerance  panel  

80435 

insulin  tolerance  panel  

80436 

Metyrapone  panei       



30438 

TRH  stimulation  panel 

80439 

TRH  stimulation  panel         

80440 

TRH  stimulation  panel        

80500 

Lab  pathology  consultation  

0343 
0342 

0.39 
021 

$19.85 

$1069 

$10.72 
$5.87 

$397 
$214 

80502 

Lab  pathology  consultation         

81000 

Unnalysis  nonauto  w  scope       

81001 

Unnaiysis  auto  w  scope             

81002 

Unnalysis  nonautc  wc  scope     

81003 

Unnalysis   auto  *  c  scope  

81005 

Unnalysis                            

81007 

Unne  screen  for  bactena 

81015 

Microscopic  exam  of  unne  

81020 

Unnalysis   glass  test   

81025 

Unne  pregnancy  test  

- - 

— ■ 

81050 

Unnalysis  volume  measure       

81099 

Unnalysis  test  procedure             

82000 

Assay  of  blood  acetaldenype      

82003 

Assay  of  acetaminophen            

^ 

82009 

Test  for  acetone  ketones    

82010 

Acetone  assay                    



82013 

Acetylcholinesterase  assay 

82016 

Acylcarnitines   Qua'              

"■"■■" 

82017 

Acylcarnitines   quani  



82024 

Assay  of  acth            

820X 

Assay  of  adp  &  amp           

32040 

Assay  of  serum  albumm     

82042 

Assay  of  unne  albumin       

82043 

iv^icroalbumin  quantitative „ 

Microalbumin  semiguant  

. 

82044 

82055 

Assay  of  ethanoi                

82075 

Assay  of  breath  ethanoi  

82085 

Assay  of  aldolase       

82088 

Assay  of  aldosterone 

82101 

Assay  of  unne  alkaloids    

^ 

82103 

Alpha- 1  -antitn/psin  total    ; 

82104 

Alpha- 1  -antitrypsin   pheno  

82105 

Alpha -fetoprotein   senum  ." 

82106 

Alpha-fetoprotein   amniotic 

82108 

Assay  of  aluminum  

CPT  codes  and  tJescnptions  omy  are  copyngh'  American  Medical  Association  Ar  RigWs  Reserved  Appicabie  f  ARSD^ ARS  Apply 
Copyright  America'-  Oenia  Association  A|i  ngr-ts  rese'>ec 
■  Code  IS  new  n-  2DC2 
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Addendum  B. 

—Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 

CPT            Status 
HCPCS       Indicator 

Descnption 

APG 

Relative            Payment         ,  ,n=H°c?i^       ,  io'T'^.Th 
Wpinht                 Rate             Unad  usted       Unadjusted 
weight                Hate            Copaymeni       Copayment 

82120     A 

Amines   vaginai  fluid  qual  

82127     A 

Amino  acid   single  qual  j 

82128     A 

Amino  acids   mult  qual  

82131      A 

Ammo  acids  single  quant  

82135     A 

Assay   aminolevulinic  acid  

82136     A 

Amino  acids  quant,  2-5  

82139     A 

Amino  acids  quan,  6  or  more 

8214C     A 

Assay  of  ammonia  

82143     A 

Amniotic  'tuid  scan      

82145     A 

Assay  of  amphetamines  

82150     A 

Assay  of  amylase                   j 

82154     A 

Androstanedioi  giucuronide    

82157 

A 
A 

A 
A 

Assay  of  androstenedione 

8216C 

Assay  o*  androsterone  

82163 

Assay  of  angiotensin  11  

82164 

Angiotensin  '  enzyme  test  

82172 
82175 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Assay  of  apoliDODrotein  

Assay  of  a'senic           : 



82180 

Assay  of  ascorbic  acid  



82190 

Atomic  absorption           

■ 

82205 

Assay  of  Da rbitu rates    

82232 

Assay  of  Deta  2  Drotein  „ 

82239 

Bile  acids  totai       

82240 

Bile  acids  choiyigiycine  

8224  7 

BiiiruDin   totai         , 

82248 

Bilirubin   direct      ;. 

82252 

Fecal  bilirubin  :est          

82261 

Assay  of  biotmidase        

82270 

Test  for  biood  feces       , 

82273 

Test  for  blood  other  source 

•82274 

Assay  test  'or  blood  teca'     

82286 

Assay  of  bradyKinin                 

82300 

Assay  of  cadmium  , 

82306 

Assay  of  yitamin  D  , 

82307 

Assay  of  v'ltamin  D  

82308 

Assay  of  calcitonin  J 

82310 

Assay  of  calcium  j 

82330 

Assay  of  calcium  j 

82331 

Calcium  infusion  test              , 

82340 

Assay  of  calcium  in  jnne        

82355 

Calculus  (Stone)  analysis  i 

82360 

Calculus  (stonei  assay    

82365 

Calculus  (stonei  assay  

82370 

X-ray  assay   calculus    

82373 

Assay  c-d  transfer  measure  

82374 

Assay  blood  carbon  dioxiOe  

82375 

Assay  blood  carbon  monoxide 

82376 

Test  for  carbon  monoxide     

82378 

Carcinoembryonic  antigen 

82379 

Assay  of  carnitine          

82380 

Assay  of  carotene                 

82382 

Assay   unne  catecholamines  

82383 

Assay  blood  catecholamines 

82384 

Assay  three  catecholamines  

82387 

Assay  of  cathepsm-o      



82390 

Assay  of  ceruloplasmm  

82397 

Chemiluminescent  assay  

82415 

Assay  of  chloramphenicol       

82435 

Assay  ol  blood  chlonde          

82436 

Assay  of  unne  chloride           

82438 

Assay  other  fluid  chlorides    

82441 

Test  for  chlorohydrocarbons   

82465 

Assay  bId/serum  cholesterol  

82480 

Assay  serum  choiinesterase  ^ 

82482 

Assay  rtx:  choiinesterase      

82485 

Assay  chondroitin  sulfate     

82486 

Gas/liquid  chromatography  

82487 

Paper  chromatography  

^ 

82488 

Paper  chromatography  

82489 

Thin  layer  chromatography     ...* 

82491 

Chromotography  quant  sing  

82492 

Chromotography   quant   mult 

82495 

Assay  of  chromium                   

82507 

Assay  of  citrate    

82520 

Assay  of  cocaine  

CPT  codes  an<3  aescnpnons  omy  are  cocygr-  Amenca"  WeOica.  Assooation.  All  Rignts  Rese'-^ec  Aco'icaDie  faRS/DFARS  Apply 
Copyr'qr-i  Amercan  Dental  Association  Ar  -ignts  'ese-ved 
■  Code  s  .-lev*  n  2(X)2 


Federal  Register/Vol.  66,  No.  231 /Friday,  November  30.  2001 /Rules  and  Regulations  60017 
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CPT 
HCPCS 


Status 

indicator 


Descnption 


A  PC 


Relative 
Weigh! 


Paymen 

Rate 


Nafiona  Minimu"~ 

jnadustec        onaOiustec 
Gopaymen'      Copayrnen; 


82523 

A 

82525     A 

82528     A 

82530     A 

82533     A 

82540     A 

82541      A 

82542 

A 

82543 

A 

82544 

A 

82550 

A 

82552 

A 

82553 

A 

82554 

A 

82566 

A 

82570 

A 

82575 

A 

82585 

A 

82595 

A 

82600 

A 

82607 

A 

82608 

A 

82615 

A 

82626 

A 

82627 

A 

82633 

A 

82634 

A 

82638 

A 

82646 

A 

82649 

A 

82651 

A 

82652 

A 

82654 

A 

82657 

A 

82658 

A 

82664 

A 

82666 

A 

82668 

A 

82670 

A 

82671 

A 

82672 

A 

82677 

A 

82679 

A 

82690 

A 

82693 

A 

82696 

A 

82705 

A 

82710 

A 

82715 

A 

82725 

A 

82726 

A 

82728 

A 

82731 

A 

82735 

A 

82742 

A 

82746 

A 

82747 

A 

82757 

A 

82759 

A 

82750 

A 

82775 

A 

82776 

A 

82784 

A 

82785 

A 

82787 

A 

82800 

A 

82803 

A 

82805 

A 

82810 

A 

82820 

A 

82926 

A 

82928 

A 

82938 

A 

82941 

A 

82943 

A 

Collagen  crosslinks       

Assay  of  coppe-  

Assay  of  corticosterone 

Cortisol  free        

Total  Cortisol         

Assay  of  creatine 
Column  chromotography   quai 
Column  chromotography   qudnt 
Column  chromotograph  isotope 
Column  chiomotograptv'isotope 
Assay  of  ck  (cpki 

Assay  of  cpk  in  blood  

Creatine  MB  fraction   

Creatine  isotorms        

Assay  of  creatinine      

Assay  of  unne  creatinine      

Creatinine  clearance  test      

Assay  of  cryofibnnogen  

Assay  of  cryoglobulin  

Assay  of  cyanide  

V'tamin  B-12      ^..... 

B-12  binding  capacity  

Test  for  unne  cystines  

Dehydroepiandroste'-one     

Dehydroepiandrosterone      

Desoxycorticosterone  

Deoxycortiso!  

Assay  of  dibucaine  number 

Assay  of  dihydrocooemone  

Assay  of  dihydromorphinone 
Assay  of  dihydrotestoslerone 
Assay  of  dihydroxyvitamin  d  .... 

Assay  of  dimethadione         

Enzyme  cell  activity       

Enzyme  cell  activity  ra  

ElectrophoretK:  test  

Assay  of  epiandrosterone     

Assay  of  eryrtiropoietin  

Assay  of  estradiol      

Assay  of  estrogens     

Assay  of  estrogen       

Assay  of  estnoi  

Assay  of  estrone  

Assay  of  ethchtorvynol        

Assay  of  ethylene  glycol      

Assay  of  etiocfiolanotone     

Fats/lipids  feces  quai         

Fats/liptds  feces,  quant       , 

Assay  ol  tecal  tat  

Assay  of  t>lood  fatty  acids   

Long  chain  tatty  acids  ,.. 

Assay  ol  temtm  

Assay  of  fetal  fibronectir     

Assay  of  ftuonde  

Assay  of  flurazepam   

Blood  folic  acid  serum  

Assay  of  folic  acid  rtx        

Assay  of  semen  fructose    

Assay  of  rtx;  galactokinase  

Assay  of  galactose  

Assay  galactose  transterase  ... 

Galactose  transferase  test    

Assay  ol  gammagksbulin  igm 
Assay  of  gamrriagtobulin  ige 

igg  1   2  3  or  4  each  

Blood  pH  

Blood  gases  pH  p02  &  pC02 
Blood  gases  W/02  saturation 

Bkxxl  gases  02  sat  only    

Hemoglobin -oxygen  affinity 

Assay  of  gastnc  acid  

Assay  of  gastTK  acid  

Gastnn  test       

Assay  of  gastnn 

Assay  of  glucagon      


CPT  codes  and  descnptions  only  are  copyoght  Amencan  Medical  Assooatior  AH  Rights  Reserved  Apphcabi*  FARST^FARS  Aoo^ 
Copynghl  Amencan  Dental  Assoaatiori  All  nghts  reserved 
•  Code  is  new  m  2002 
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CPT.' 

Status 

HCPCS 

Indicator 

82945 

A 

82946 

A 

82947 

A 

82948 

A 

82950 

A 

82951 

A 

82952 

A 

82953 

A 

82965 

A 

82960 

A 

82962 

A 

82963 

A 

82965 

A 

82975 

A 

82977 

A 

82978 

A 

82979 

A 

82980 

A 

82985 

A 

83001 

A 

83002 

A 

83003 

A 

83008 

A 

83010 

A 

83012 

A 

83013 

A 

83014 

A 

83015 

A 

83018 

A 

83020 

A 

83021 

A 

83026 

A 

83030 

A 

83033 

A 

83036 

A 

83045 

A 

83050 

A 

83051 

A 

83055 

A 

83060 

A 

83065 

A 

83068 

A 

83069 

A 

83070 

A 

83071 

A 

83060 

A 

83068 

A 

83090 

A 

83150 

A 

83491 

A 

83497 

A 

83498 

A 

83499 

A 

83600 

A 

83605 

A 

83516 

A 

83618 

A 

83619 

A 

83520 

A 

83525 

A 

33527 

A 

83528 

A 

83540 

A 

83560 

A 

83570 

A 

83582 

A 

83586 

A 

83693 

A 

83606 

A 

83615 

A 

83625 

A 

83632 

A 

83633 

A 

83634 

A 

aifiss 

A 

Descnption 


Glucose  other  fluid       

Glucagon  tolerance  test      

Assay,  glucose  Cood  quant  .. 
Reagent  stnp/'blood  glucose  ... 

Glucose  test  

Glucose  tolerance  test  (GTT)  . 

GTT-added  samples    

Glucose-tolbutamide  test    

Assay  of  g6pd  enzyme 
Test  for  G6PD  enzyme 
Glucose  blood  test 

Assay  of  glucosidase  

Assay  of  gdh  enzyme  

Assay  of  glutamine       , 

Assay  of  GGT  , 

Assay  of  glutattiione    

Assay   rtx  glutattiione 

Assay  of  glutetriimide  

Glycated  protein         , 

Gonadotropin  (FSHi    , 

Gonadotropin  iLH)     

Assay  growt^  hormone  (hgh) 

Assay  of  guanosine       , 

Assay  of  haptoglobin  quant  .... 
Assay  of  haptoglobins 
H  pylon  analysis 

H  pylon  drug  admia  collect  

Heavy  metal  screen  

Quantitative  screen   metals  .... 
Hemoglobin  electrophoresis  ... 
Hemoglobin  chromotography  . 
Hemoglobin  copper  sulfate 
Fetal  hemoglobin  chemn,ai 
Fetal  hemoglobin  assay  qual 
Glycated  hemioglobin  test 

Blood  methemoglobin  test   , 

Blood  methemoglobin  assay  .. 
Assay  of  plasma  hemoglobin  . 

Blood  sulfhemoglobin  test    

Blood  sulfhemoglobin  assay  ... 
Assay  of  hemoglobin  heat  .... 
Herrx)globin  stabiiitv  screen  .... 

Assay  of  unne  hemoglobin  

Assay  of  hemosidenn   qual  

Assay  of  hemosidenn  quant  .. 
Assay  of  D  hexosaminidase  ... 

Assay  of  histamine      

Assay  of  homocystme  

Assay  of  for  hva  

Assay  of  corticosteroids       

Assay  of  5-hiaa  

Assay  of  progesterone  

Assay  of  progesterone 

Assay   free  hydroxyprolme  

Assiiy  total  hydroxyprolme    .... 
Immunoassay  .nonantibody  .... 
Immunoassay  dipsticK 
Immunoassay,  nonantibody  ..., 

Immunoassay,  RIA        

Assay  of  insulin  , 

Assay  of  insulin  

Assay  of  intnnsic  tactof a... 

Assay  of  iron        

Iron  binding  lest 

Assay  of  idh  enzyme  , 

Assay  of  ketogenic  steroids  ... 
Assay  17-  kelosteroKls 

Fractionation  Ketosteroids  , 

Assay  of  lactic  acid 

Lactate  (LDi  ILDH)  enzyme  ... 

Assay  of  kKi  enzymes  

Placental  lactogen      

Test  unne  for  lactose 

Assay  of  unne  tor  lactose    , 

Assay  of  lead      


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copaymeni 


Minimum 
Unadjusted 
Copayment 


CPT  codes  and  descnptiors  only  are  copyright  Amencar  Medical  Association   Ali  Rignts  Reser^fW   Aooltcaftle  f^ARST^FARS  Apply 
Copyright  Amencar  Oentai  Associatior  Ail  ngnts  -eservea 
■  Code  a  new  ir  2002 
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OPT/     j     Status 
HCPCS       Indicator 


uesC'DUOr 


Relative 
Weigh', 


Pavmant  National  Minimum 

Rale  Unad)usted      Unad)usted 

Copayinent      Copayment 


83661 

A 

83662 

A 

83663 

A 

83664 

A 

83670 

A 

83690 

A 

83715 

A 

83716 

A 

83718 

A 

83719 

A 

83721 

A 

83727 

A 

83735 

A 

83775 

A 

83785 

A 

83788 

A 

83789 

A 

83805 

A 

83825 

A 

83835 

A 

83840 

A 

83857 

A 

83858 

A 

83864 

A 

83866 

A 

83872 

A 

83873 

A 

83874 

A 

83883 

A 

83885 

A 

83887 

A 

83890 

A 

83891 

A 

83892 

A 

83893 

A 

83894 

A 

83896 

A 

83897 

A 

83898 

A 

83901 

A 

83902 

A 

83903 

A 

83904 

A 

83905 

A 

83906 

A 

83912 

A 

83915 

A 

83916 

A 

83918 

A 

83919 

A 

83921 

A 

83925 

A 

83930 

A 

83935 

A 

83937 

A 

83945 

A 

•83950 

A 

83970 

A 

83986 

A 

83992 

A 

84022 

A 

84030 

A 

84035 

A 

84060 

A 

84061 

A 

84066 

A 

84075 

A 

84078 

A 

84080 

A 

84081 

A 

84085 

A 

84087 

A 

84100 

A 

84105 

A 

84106 

A 

Ls  ratio  fetal  lung      

Foam  stability  teta:  lung    

Fluoro  polarize  tetai  lung 

Lamellar  bdy   letB'  lung 

Assay  of  lap  enzyme    

Assay  of  lipase  

Assay  of  blood  lipoproteins  

Assay  of  blood  lipoproteins  

Assay  ol  lipoprotein  

Assay  ol  blood  lipoprotein  

Assay  ol  blood  lipoprotein  ,. 

Assay  of  Irh  hormone  

Assay  of  magnesium  

Assay  of  md  enzyme  

Assay  of  manganese 

Mass  spectrometry  guai     

Mass  spectrometry  quant  

Assay  of  meprobamate       

Assay  of  mercury  

Assay  of  metanephnnes 

Assay  of  methadone  

Assay  of  mettiemalbumin  

Assay  of  mettisuximide      

Mucopolysacchandes  

Mucopolysaccharides  screen  

Assay  synovial  fluid  mucin  

Assay  of  csf  protein  

Assay  of  myoglobir  

Assay   nephelometry  no!  spec    , 

Assay  of  nicKei  , 

Assay  of  nicotine  

Molecule  isolate  

Molecule  isolate  nudeic      

Molecular  diagnostics  

Molecule  dolstofbiot 

Molecule  gel  eiedrophof   

Molecular  diagnostics         

Molecule  nucleic  transfe-^    

Molecule  nucleic  ampli        

Molecule  nucleic  ampi.       

Molecular  diagnostics         

Molecule  mutation  scan       

Molecule  mutation  identity  

Molecule  mutation  identity  

Molecule  mutation  identify  

Genetic  examination  

Assay  of  nucleotidase  

Oiigoclonai  bands  

Organic  acids  totai  quant  

Organic  acids  qua;  each  

Organic  acid  single  quant  

Assay  of  opiates  

Assay  of  blood  osmolality  

Assay  of  unne  osmolality  _ 

Assay  of  osteocalcin  

Assay  of  oxalate  

Oncorprotein   herZnev.     

Assay  of  parathon-none      

Assay  of  body  fluid  acidity  

Assay  for  phencyclidine 

Assay  of  phenothiazine      

Assay  of  blood  pnu  

Assay  of  phenylketones     

Assay  acid  ptiosphatase     

Ptiosphatase  forensic  exam      

Assay  prostate  phosphatase       

Assay  alkaline  phosphatase        

Assay  alkaline  phosphatase        

Assay  alkaline  phosphatases     

Amniotic  fluid  enzyme  test  

Assay  of  rtjc  pg6d  enzyme         

Assay  phosphohexose  enzymes 

Assay  of  phosphod/s  

Assay  of  unne  ptX)sphorus  

Test  for  porphobilinogen 


CPT  codes  arx)  aescnphons  only  arp  copyngnt  Amenca''  Medica  Assooatxy 
Copynght  American  Demai  Association  Ali  ngnts  reserveo 
•  Code  is  new  m  2002 
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CPT            Status 
HCPCS       indicator 

Description 

A  PC 

Relative 
Weight 

Payment 
Rate 

84110     A 

Assay  of  porphobilinogen       

84119     A 

Test  unne  for  porpt^ynns       

84120     A 

Assay  of  unne  porpnynns     J 

84126     A 

Assay  of  feces  porphynns  

84127     A 

Assay  of  feces  porphyrins     

84132     A 

Assay  of  serum  potassium    

84133     A 

Assay  of  unne  potassium     

84134     A 

Assay  of  prealbumin     J 

84135     A 

Assay  of  pregnaneoiol \ 

, 

84138     A 

Assay  of  pregnanetnol  

84140     A 

Assay  of  pregnenolone  

84143     A 

Assay  of  1  7-hydroxypreqneno  

84144     A 

Assay  of  progesterone         

84146     A 

Assay  of  prolactin        

84150     A 

Assay  of  prostaglandin  

84152     A 

Assay  of  psa  complexed      

84153     A 

Assay  of  psa  totai                 

84154     A 

Assay  of  psa  free        J 

84155     A 

Assay  of  protem             j 

84160     A 

Assay  of  serum  protein         

84165     A 

Assay  of  serum  profems        

8418-'      A 

Western  plot  lest                    

84182     A 

Protein  western  tjiol  tesi       

84202     A 

Assay  RBC  protoporphyrin  

84203     A 

Test  RBC  protoporphynn    

84206  A 

84207  A      . 

Assay  of  promsulin        

Assay  of  vitamin  i>-6    

84210     A 

Assay  of  pyruvate                  

84220     A 

Assay  of  pyruvate  Kinase       

- 

84228     A 

Assay  of  quinme  

84233     A 

Assay  of  estrogen  '. 

84234     A 

Assay  of  progesterone         

84235     A 

Assay  of  endocnne  hormone  

84238     A 

Assay   nonendocnne  receptor  

84244     A 

Assay  of  renm                          

84252     A 

Assay  of  vitamin  b~2     

84255     A 

Assay  of  selenium        

84260     A 

Assay  of  serotonin                 

84270     A 

Assay  of  sex  normone  giobul  ., 

84275     A 

Assay  of  sialic  acid       

84285     A 

Assay  of  silica              

84295     A 

Assay  of  seaim  sodium 

84300     A 

Assay  of  unne  sodium  

84305     A 

Assay  of  somiatomedin  

84307     A 

Assay  of  somatostatin  

•• 

84311      A 

SpectrophotometrY                  

84315     A 

Body  fluid  spea'ic  gravity       

84375     A 

Chromatogram  assay    sugars  

r 

84376     A 

Sugars   single   qua-                

84377     A 

Sugars  multiple  quai   

84378     A 

Sugars  single  quant     

84379     A 

Sugars  multiple  quant  

84392     A 

Assay  of  unne  suHate   

84402     A 

Assay  of  testosterone      

84403     A 

Assay  of  total  testoste'one    

84425     A 

Assay  of  vitamin  b-"             

84430     A 

Assay  of  thiocyanate     

84432     A 

Assay  of  ttiyroglobulin    

84436     A 

Assay  of  total  thyroxine          

84437     A 

Assay  of  neonatal  thyroxine  

■     - 

84439     A 

Assay  of  free  thyroxine          

84442     A 

Assay  of  thyroid  activity        

84443     A 

Assay  IhyroK)  stim  hormone 

84445     A 

Assay  of  fsi                           

84446     A 

Assay  of  vitamin  e        

84449     A 

Assay  of  transcortm       

84450     A 

Transferase  lAST)  (SGOT)  

84460     A 

Alanine  amino  lALTi  iSGPT)  

84466     A 

Assay  of  transfernn      

84478     A 

Assay  of  tnglycendes  

84479  A 

84480  A 

84481  A 

84482  A 
84484     A 

Assay  of  thyroid  [13  or  14)     

Assay  tniodothyronine  (t3)  

Free  assay  (FT -3) 

T3  reverse             

Assay  of  troponin  quant        

p»ions  only  a;e  :oov"qn<  A-ienca-  Medea  ^!,^io^i 
*niai  Associatxxi  All  rignts  'eserved 

CPT  coOws  and  aescr 
Copyigfit  Ameocar  c 
•  Cnrtn  •%  new  m  ?002 

a'lor   A,'  Hiqrts  Rese'vftO   Aooncaoie  f  ARS/DFARS  Apply 

National  Minimum 

Unadjusted       Unadjusted 
Copaymeni      Copayment 
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CPT/ 

Status 

HCPCS 

j 

Indicator 

84485 

A 

84488 

A 

8449C. 

A 

845^0 

A 

84512 

A 

84520 

A 

84525 

A 

84540 

A 

84545 

A 

84550 

A 

84560 

A 

84577 

A 

84578 

A 

84580 

A 

84583 

A 

84585 

A 

84586 

A 

84588 

A 

84590 

A 

84591 

A 

84597 

A 

84600 

A 

84620 

A 

84630 

A 

84681 

A 

84702 

A 

64  703 

A 

84830 

A 

84999 

A 

85002 

A 

85007 

A 

85008 

A 

85009 

A 

85013 

A 

85014 

A 

85018 

A 

85021 

A 

85022 

A 

85023 

A 

85024 

A 

85025 

A 

85027 

A 

85031 

A 

85041 

A 

85044 

A 

85045 

A 

85046 

A 

85048 

A 

85060 

X 

85095 

D 

86097 

X 

85102 

D 

85130 

A 

85170 

A 

85175 

A 

85210 

A 

85220 

A 

85230 

A 

85240 

A 

85244 

A 

85245 

A 

85246 

A 

85247 

A 

85250 

A 

85260 

A 

85270 

A 

85280 

A 

85290 

A 

85291 

A 

85292 

A 

85293 

A 

85300 

A 

85301 

A 

85302 

A 

85303 

A 

Relative 
Weight 


Payment 
Rate 


Assay  duodenal  fluid  trypsin  .. 

Test  feces  for  trypsin 

As&av  of  feces  for  trypsin 

Assay  of  tyrosine  , 

Assay  of  troponin  qua!  '.. 

Assay  of  urea  nitrogen  

Urea  nitrogen  sem'-qoant 

I  Assay  of  unne  urea-n  

Urea-N  clearance  test    

Assay  of  blood  unc  acid      

Assay  of  unne  unc  acid 
Assay  of  feces  uroD'li'iOQen  ... 
Test  unne  urobilinogen 
Assay  of  unne  urobilinogen  .... 
Assay  of  unne  urobilinogen  .... 

Assay  of  unne  .ma    ..jg. 

Assay  of  vip  

Assay  of  vasopressin  

Assay  of  vitamin  a     

Assay  of  nos  vitamin  

Assay  of  vitamin  k      

Assay  o'  volatiles  

Xylose  tolerance  test    

Assay  of  zinc  

Assay  of  c-peptide         

Chononic  gonadotropir'  test  .. 
Chononic  gonadotropin  assay 

Ovulation  tests  

Clinical  chemistn*  test   

Bleeding  time  test        

Differential  WBC  count 

Nonditterennai  WBC  count  .... 
OiHerentiai  WBC  count 

Hem.atocm  

Hematocnt  ,' 

Hemoglobin  

Automated  hemiogram  

Automated  hemogram  

Automated  hemogram  

Automated  hemogram  

Automated  hernogram  

Automated  hemogram         

Manual  herrxjgram   cbc       

Red  blood  cell  (R8C)  count  .. 
Reticulocyte  count 
Reticulocyte  count 
Reticyie/hgb  concentrate     .... 
White  blood  ceH  iWBC:  count 
Blood  smear  interpretation  .... 
Bone  marrow  aspiration 
Bone  rnarrow  interpretation  ... 
Bone  marrow  biopsy 
Chromogenic  substrate  assay 

Blood  clot  retraction    

Blood  clot  lysis  time     

Bkxx]  dot  factor  li  lest       

Blood  clot  factor  y  test 

Bkxxl  clot  factor  Vll  test     

Blood  clot  factor  VIII  test   

Blood  clot  factor  VIII  test    

Blood  dot  factor  VHI  test     

Bkxid  clot  factor  VIII  lest     

Blood  dot  factor  VIII  test    

Blood  dot  factor  IX  test 
Blood  dot  taaor  X  test 

Blood  dot  factor  Xi  test     

Blood  dot  factor  XII  test     

Blood  dot  factor  Xlll  lest    

Blood  dot  factor  Xlll  test    

Blood  dot  tador  assay 

Blood  dot  tador  assay 

Antithrombin  III  test 
Antithrombm  III  test 
Blood  c*ot  inhibitor  antigen  .... 
Blood  clot  inhibitor  test 


0342 

0003 
3344 
0003 


Natior^al  Minimj-^ 

Unadjusted       Unadjusted 
Copayment      Copayment 


0.21 

1  03 
0  56 
1.03 


$1069 

152  43 
S2e  5- 
$52  43 


$587 
$27  95 
$15  66 
$27.99 


$214 

$'0  49 

$-C  49 


CPT  codes  and  descnptioos  omy  are  copyngnt  A'r^nca'^  Medica  Asscxiathor   ai  f^ionTs  q^se'vec   A£)DicaMt  t  aRS  'J^ARS  Aco'> 
Copyright  Amencar  Denta  Association   All  ngnts  ■ese'vec 
■  Code  IS  new  in  2002 


60022  Federal  Register/ Vol.  66,  No.  231 /Friday,  November  30,  2001 /Rules  and  Regulations 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Reijvted  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

Indicator 

85305 

A 

85306 

A 

85307 

A 

85335 

A 

85337 

A 

85345 

A 

85347 

A 

85348 

A 

85360 

A 

85362 

A 

85366 

A 

85370 

A 

85378 

A 

85379 

A 

85384 

A 

85385 

A 

85390 

A 

85400 

A 

85410 

A 

85415 

A 

85420  ' 

A 

85421 

A 

85441 

A 

85445 

A 

85460 

A 

85461 

A 

85475 

A 

85520 

A 

85525 

A 

85530 

A 

85535 

D 

85536 

A 

85540 

A 

85547 

A 

85549 

A 

85555 

A 

85557 

A 

85576 

A 

85585 

A 

85590 

A 

85595 

A 

85597 

A 

85610 

A 

85611 

A 

85612 

A 

85613 

A 

85635 

A 

85651 

A 

85652 

A 

85660 

A 

85670 

A 

85675 

A 

85705 

A 

85730 

A 

85732 

A 

85810 

A 

85999 

A 

86000 

A 

86001 

A 

86003 

A 

86005 

A 

86021 

A 

86022 

A 

86023 

A 

86038 

A 

86039 

A 

86060 

A 

86063 

A 

86077 

*  X 

86078 

X 

86079 

X 

86140 

A 

•86141 

A 

86146 

A 

86147 

A 

Descnption 


Blood  clot  inhibitor  assay  

Blood  clot  inhibitor  test  

Assay  activated  protein  c  

Factor  inhibitor  test     , 

Thrombomodulin        

Coagulation  time  '. , 

Coagulation  time  , 

Coagulation  time  , 

Euglobulin  lysis  

Fibrin  degradation  products  .... 

Fibnnogen  tes'     

Fibrnogen  'est    , 

Fibrin  degradation  , 

Fibnn  degradation   , 

Fibrinogen  

Fibnnogen  

Fibnnolysins  screen      , 

Fibrinolytic  plasmm    ; 

Fibrinolytic  antiplasmin  , 

Fibrinolylic  plasminogen        .;,.., 

Fibrinolytic  plasminogen      , 

Fibrinolytic  plasminogen 

Heinz  bodies  direct    

Heinz  bodies,  induced 

Hemoglobin   fetal      , 

Hemoglobin   fetal  

Hemolysin  

Heparin  assay      

Heparin  

Heparin-protamine  tolerance  ... 

Iron  stain   blood  ceils       

Iron  Slam  penphe^ai  blood    

Wbc  aiKaime  phosphatase  , 

BBC  mechanical  Iragiltty , 

Muramidase  , 

RBC  osmotic  tragllity  

RBC  osmotic  fragility 

Blood  platelet  aggregation  

Blood  platelet  estimation    

Platelet  count   manual  

Platelet  count  automated    

Platelet  neutralization    

Prothrombin  time  

Prothrombin  test  

Viper  venom  prothrombin  time 
Russell  viper  venom  diluted  ... 

Reptilase  test  

Rbc  sed  'ate   nonautomated  ... 

Rbc  sed  rate  automated     

RBC  sictde  ceil  lest     

Thrombin  time   plasma  

Thrombin  time   titer      

Thromtiopiastin  inhibition   

Thromboplastin  time  partial  .... 
Thromboplastin  time  partial  .... 
Blood  viscosity  examination  .... 

Hematology  procedure         

Agglutinins   febrile      

Allergen  specific  igg  

Allergen  specific  igE     

Allergen  specific  igE    

WBC  antibody  identification  .... 

Platelet  antibodies  

Immunoglobulin  assav         

Antinuciear  antibodies         

Antinuclear  antibodies  'ANA)  .. 

Antistreptolysin  o   tite'  

Antistreptolysin  o  screen 
Physician  blood  banK  sen.  ce 
Physician  blood  bann  sen^ice 
Physician  blood  pann  sen.ice 
C-reactive  protein 

C-reactive  protein  hs  

Glycoprotein  antibody 

I  Cardiolipin  antibody     


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copayment 


0343 
0344 
0344 


Minimum 
Unadjusted 
Copayment 


0.39 
0.56 
0.56 


$1985 
$28.51 
$2851 


$10.72 
$1568 
$1568 


$3  97 
$5  70 
$5  70 


CPT  cooes  ana  aescnptions  only  are  cocv'ignt  A-nencan  Medical  Associatioo  All  Rights  Reserve:: 
Cooynght  American  Demai  Associator   An  -ighis  reserves 
"  CoOe  IS  ne*  m  2002 
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CPT/  Status 

HCPCS       Indicator 


Descnption 


APC 


Relative 

Weigh! 


PaymenT 
Rate 


Nationa 
jnadiustec 
Copavmen* 


Minim  jrr 

jnad|usted 
Copayment 


86148 

A 

86155 

A 

86156 

A 

86157 

A 

86160 

A 

86161 

A 

86162 

A 

86171 

A 

86185 

A 

86215 

A 

86225 

A 

86226 

A 

86235 

A 

86243 

A 

86255 

A 

86256 

A 

86277 

A 

86280 

A 

86294 

A 

86300 

A 

86301 

A 

86304 

A 

86308 

A 

86309 

A 

86310 

A 

86316 

A 

86317 

A 

86318 

A 

86320 

A 

86325 

A 

86327 

A 

86329 

A 

86331 

A 

86332 

A 

86334 

A 

•86336 

A 

86337 

A 

86340 

A 

86341 

A 

86343 

A 

86344 

A 

86353 

A 

86359 

A 

86360 

A 

86361 

A 

86376 

A 

86378 

A 

86382 

A 

86384 

A 

86403 

A 

86406 

A 

86430 

A 

86431 

A 

86485 

X 

86490 

X 

86510 

X 

86580 

X 

86585 

X 

86586 

X 

86590 

A 

86592 

A 

86593 

A 

86602 

A 

86603 

A 

86606 

A 

86609 

A 

86611 

A 

86612 

A 

86615 

A 

86617 

A 

86618 

A 

86619 

A 

86622 

A 

86625 

A 

86628 

A 

Phospholipid  antttjody  

Chemotaxis  assay     

Cold  agglutinin  screen 

Cold  agglutinin,  trier  

Comptement   antigen 
Complement/function  activity 
Complement  total  iCHSOi 
Complement  fixation,  each 
Countenmmunoelectrophoresis  . 
Deoxyntxinuclease  antibody 

DNA  antibody  

DNA  antilxxJy,  single  strand  

Nuclear  antigen  antibody    

Fc  receptor 

Fluorescent  antibody  screen 

Fluorescent  antibody  titer 

Growth  hormone  antitxxJy 

Hemagglutination  inhibition  , 

Immunoassay  tumor  aual  

Immunoassay  tumor  ca  15-3   . 
Immunoassay  tumor  ca  19-9 
Immunoassay   tumor  ca  ■'25 
Heterophile  antibodies 

Heterophile  antitxxjies       

Heterophile  antit)odies       , 

Immunoassay,  tumor  other 
Immunoassay  infectious  agent  . 
Immunoassay  infectious  agent 
Serum  Immunoelectrophoresis 
Other  Immunoelectrophoresis    . 
Immunoelectrophoresis  assay   . 

Immunodiffusion  , 

Immunodiffusion  ouchtertony  ..., 

Immune  complex  assav     

Immunotixation  procedure 

Inhibin  A  

Insulin  antitxxlies       , 

Intnnsic  factor  antitxxJv      , 

Islet  cell  antitxxJy  , 

Leukocyte  histamine  release 
Leukocyte  phagocytosis 

Lymphocyte  transformation  

T  cells,  total  count  , 

T  cell  absolute  couniratio , 

T  cell  absolute  count        

Microsomal  antibody         

Migration  inhibitory  factor  , 

Neutralization  test  viral     , 

Nitroblue  tetrazolium  dye  , 

Particle  agglutination  test  

Particle  agglutination  test  , 

Rheumatoid  factor  test     , 

Rheumatoid  factor  quant  , 

Skin  test  Candida 
Coccidioidomycosis  skm  test 

Histoplasmosis  skin  test     

TB  intradennal  lest  

TB  tine  lest        , 

Skin  test  unlisted  , 

Streptokinase  antibody 

Blood  serology  qualitative  , 

Blood  serology  quantitative  , 

Antinomyces  antibody        , 

Adenovirus  antibody  

Aspergillus  antibody  

Bactenum  antitxxJy  , 

Bartonella  antibody  , 

Blastomyces  antibody  

Bordetella  antibody  , 

Lyme  disease  antibody     

Lyme  disease  antitxxfy     

Bonelia  antibody      , 

Brucella  antitxxJy      

Campylobacter  antibody 

Candida  antibody  


0341 
034- 
0341 
0341 

034-' 

334- 


0  10 
010 
0.10 
0.10 
010 
0  10 


$5  09 

$5  '39 
S6  0S 
$5  09 

55  09 

56  09 


$2  79 
$2  79 

S2  70 

$2  79 
$2^9 


$1  02 
$1  02 
$1  02 
$1  02 
S1J0Z 
tliC 


CPT  co<3es  ana  aescnptKXis  only  are  copynghl  Amencan  MeOica  Associat<y-    Al.  Rignts  Rese-vec   AppucaD*  f  ARSO^^ARS  Apc'y 
Copyright  American  Demai  Associatior  All  ngrits  'eservec 
■  Code  is  new  in  2002 
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CPT 

Status 

HCPCS 

Indicator 

86631 

A 

86632 

A 

86635 

A 

86638 

A 

86641 

A 

86644 

A 

86645 

A 

86648 

A 

86651 

A 

86652 

A 

86653 

A 

86654 

A 

86658 

A 

86663 

A 

86664 

A 

86665 

A 

86666 

A 

86668 

A 

86671 

A 

86674 

A 

86677 

A 

86682 

A 

86683 

D 

86684 

A 

86687 

A 

86688 

A 

86689 

A 

86692 

A 

86694 

A 

86695 

A 

86696 

A 

86698 

A 

86701 

A 

86702 

A 

86703 

A 

86704 

A 

86705 

A 

86706 

A 

86707 

A 

86708 

A 

867C9 

A 

86710 

A 

86713 

A 

86717 

A 

86720 

A 

86723 

A 

86727 

A 

86729 

A 

86732 

A 

86735 

A 

86738 

A 

86741 

A 

86744 

A 

86747 

A 

86750 

A 

86753 

A 

86756 

A 

86757 

A 

86759 

A 

86762 

A 

86765 

A 

86768 

A 

86771 

A 

86774 

A 

86777 

A 

86778 

A 

86781 

A 

86784 

A 

86787 

A 

86790 

A 

86793 

A 

86800 

A 

86803 

A 

86804 

A 

86605 

A 

Descnption 


A  PC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


Chlamydia  antiCwdy      

Chlamydia  igm  antibody 

Coccidioides  antibody  

Q  fever  antibody  

Cn/ptococcus  antibody  

CMV  antibody  

CMV  antibody   IgM      

Diphtheria  antibody      

Encephalitis  antibody  

Encephalitis  antibody  

Encephalitis  antibody  

Encephalitis  antibody   

Enterovirus  antibody    

Epslein-barr  antitsody  

Epstein-barr  antibody  

Epstein-barr  antibody  

Ehrlichia  antibody         

Franciseiia  tuiarensis  

Fungus  antitxxly         

Giardia  lambiia  antibody 

Helicobacter  pylon       

Helminth  antibody 
Hemoglobin  fecai  antibody  .... 

Hemophilus  influenza  

Htlv-i  antibody  

Htlv-ii  antibody 

HTLVHIV  confirmatory  test  ... 

Hepatitis  delta  agent  

Herpes  simplex  test    

Herpes  simplex  test    

Herpes  simplex  type  2  

Histoplasma 

HIV-1  

HIV-2 

HIV-1  HIV-2   single  assay    ... 

Hep  b  core  antitxxjy  total     .... 

Hep  b  core  antibody  igm   

Hep  b  surface  antibody  

Hep  be  antibody  

Hep  a  antibody  tola   

Hep  a  antibody  igm    

Influenza  virus  antibody  

Legionella  antibody      

Leishmania  antibody    

Leptospira  antibody     

Listena  monocytogenes  ab  .... 
Lymph  chonomeningitis  ab  ... 
Lympho  venereum  antibody  ... 
Mucormycosis  antibody 

Mumps  antibody  

Mycoplasma  antibody 

Neissena  meningitidis  

Nocardia  antibody        

Parvovirus  antibody      

Malana  antibody  

Protozoa  antibody  nos 
Respiratory  virus  antibooy      ... 

Rickettsia  antibody        

Rotavirus  antibody      

Rubella  antibody  

Rubeola  antibody         

Salmonella  antibody  

Shigella  antibody  

Tetanus  antitxxly  

Toxoplasma  antibody  

Toxoplasma  antibody,  igm  

Treponema  pallidum  confirm  , 
Tnchinella  antibody 
Vancella -zoster  antibody 

Virus  antibody  nos       

Yersinia  antilxxjy         , 

Thyroglobulin  antibody  , 

Hepatitis  c  ab  test       , 

Hep  c  ab  test  confirm  , 

Lymphocytotoxicity  assay    


CPT  cooes  ana  aescnptions  cxiiy  are  copynght  A.-^enca''  Viecica  Associalion  All  Rights  Reserved   Aoclicabie  PARS  DFARS  Aopty 
CopyngM  Amencan  Dental  Association  Aii  ngMs  reservec  , 

•  Code  'S  ne*  m  2002 
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CPT/ 

Status 

HCPCS 

Indicator 

86806 

A 

86807 

A 

86808 

A 

86812 

A 

86813 

A 

86816 

A 

86817 

A 

86821 

A 

86822 

A 

86849 

A 

86850 

X 

86860 

X 

86870 

X 

86880 

X 

86885 

X 

86886 

X 

86890 

X 

86891 

X 

86900 

X 

86901 

X 

86903 

X 

86904 

X 

86905 

X 

86906 

X 

86910 

E 

86911 

E 

86915 

X 

86920 

X 

86921 

X 

86922 

X 

86927 

X 

86930 

X 

86931 

X 

86932 

X 

86940 

A 

86941 

A 

86945 

X 

86950 

X 

86965 

X 

86970 

X 

86971 

X 

86972 

X 

86975 

X 

86976 

X 

86977 

X 

86978 

X 

86985 

X 

86999 

X 

87001 

A 

87003 

A 

87015 

A 

87040 

A 

87045 

A 

87046 

A 

87070 

A 

87071 

A 

87073 

A 

87075 

A 

87076 

A 

87077 

A 

87081 

A 

87084 

A 

87086 

A 

87088 

A 

87101 

A 

87102 

A 

87103 

A 

87106 

A 

87107 

A 

87109 

A 

87110 

A 

87116 

A 

87118 

A 

87140 

A 

87143 

A 

Descnption 


APC 


Lym.phocytotoxicity  assay  .. 
Cytotoxic  antitxxly  screening 
Cytotoxic  antitxxly  screening 

HLA  typing,  A   B   or  C     

HLA  typing   A   B   or  C    

HLA  typing.  DR'DQ  

HLA  typing,  DR'DO  

Lymphocyte  culture,  mixed 
Lymphocyle  culture  pnmed 

Immurwlogy  procedure     

RBC  antibody  screen       

RBC  antibody  elution        

RBC  antibody  identification  ... 

Coombs  test  

Coombs  test    

Coombs  test  

Autologous  blood  process  

Auiotogous  blood  op  salvage 
Blood  typing.  ABO 
Blood  typing,  Rh  (D) 
Blood  typing  antigen  screen 
Blood  typing,  patient  serum 
Blood  typing  RBC  antigens 
Blood  typing  Rh  phenotype 
Blood  typing  paternity  test 
Blood  typing  antigen  system 
Bone  marrow/stem  cell  prep 

Compatit)ilrty  test     

Compatibility  test    

Compatibility  test     

Plasma,  fresh  frozen  

Frozen  blood  prep  

Frozen  blood  ttiaw  

Frozen  blood  treezeAtiaw 
Hemolysin&'agglutinins  auto 

Hemolysin^agglutinins      

Blood  productlrradiation   

Leukacyte  transfusion      

Pooling  blood  platelets     

RBC  pretreatment    

RBC  pretreatment  

RBC  pretreatment  

RBC  pretreatment  serum  

RBC  pretreatment  serum  

RBC  pretreatment  serum  

RBC  pretreatment  seoim  

Split  blood  or  products    

Transfusion  procedure    

Small  animal  inoculation   

Small  animal  inoculation  

Specimen  concentration  

Blood  culture  for  bactena  

Stool  culture  bactena      

Stool  cultr  bactena  each  

Culture  laactena,  ott>er    

Culture  bacten  aerobic  ottir  .. 
Culture  bactena  anaerobic 
Culture  bactena  anaerotwc 
Culture  anaerobe  ident  each 
Culture  aerobic  identify 

Culture  screen  only  

Culture  of  speamen  by  kit  ... 
Unne  culture/colony  count  .„., 

Unne  bactena  culture      

Skin  fungi  culture 

Fungus  isolatioo  culture  

Blood  fungus  culture        

Fungi  identification  yeast 

Fungi  identification  mold  , 

Mycoplasma  

Chlamydia  culture   

Mycobacteria  culture  

Mycobactenc  identification 
Cuttur  type  immunofluoresc 
Culture  typing,  gte/hpk:   


Relative 
Weigh- 


034? 
0345 
0346 
0341 
034' 
0341 
0346 
0345 
0341 
0345 
0346 
0345 
0345 
0345 


0346 
0346 
0345 
0346 
0346 
0347 
0347 
0346 


0345 

0347 
0347 
0345 
0346 
0346 
0345 
0345 
0345 
0345 
0347 
0346 


0  26 
026 

0  77 
0  10 
0  10 
0  10 

0  77 
026 
0  iC 
026 
026 
026 
C  26" 
C26 


077 
077 
026 
077 

0  77 

1  56 
1  56 
0.77 


026 
'  5€ 
*  66 

0  26 
0  26 
026 
026 
026 
026 

0  26 

1  56 
0.77 


Pavmenr 
Rate 


S"3  24 

$•3  24 

S39  20 

$509 

$5  09 

S5  09 

$39  20 

$13  24 

$5  09 

$13  24 

$13  24 

$1324 

$•324 

$•324 


$39  2C' 
$39  20 
$'324 
$39  20 
$39  20 
$79  41 
$70  4- 
S39.20 


S'324 
$^9  4^ 
$79  4- 
$1324 
$1324 
$1324 
$1324 
$'3  24 
$1324 
$13  24 
$79  4' 
S39.20 


Nafiona 
Lnadijstec 
Copayment 


$5  37 

$5  37 
S-2  03 
$2  79 
$2  79 
$2  79 
$12  03 
$5  37 
$2  79 
$5  37 
$5  37 
$5  37 
$6  37 
$5.37 


$1203 

$1203 
$5  37 
$12  03 
$12  03 
$20  13 
$20  13 
$12.03 


Minimu''^ 
U'^adiusiec 
Gopaymeni 


$5.37 

$20  13 

$20  13 

$5  37 

$5  37 

$5  37 

$5  37 

$5  37 

$5  37 

$6  37 

$2013 

$12.03 


$2  6i 
$2  65 
$7  84 

$•  c: 

$■  02 

S'  c: 

$2  65 
$1  02 

$2  66 
$2  66 
$2  66 
$2  66 
$2  66 


$'  &4 
$7  84 
$2  66 
$7  84 
$7  84 
$1588 
$1588 
$-84 


$2  55 

$15  88 
$1588 
$2  66 
$2  66 
$2  65 
$2  65 
$2  65 
$2  65 
$2  65 
$'688 
$7.84 


CPT  codes  ana  aescnptions  only  are  cxjpyngrr  Amencan  Medical  Associatior.  Al'  Rights  Reserved  Applicable  FARSDFARS  Apply. 
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CPT 

Status 

HCPCS 

Indicator 

87147 

A 

87149 

A 

87152 

A 

87158 

A 

87164 

A 

87166 

A 

87168 

A 

87169 

A 

87172 

A 

87176 

A 

87177 

A 

87181 

A 

87184 

A 

87185 

A 

87186 

A 

87187 

A 

87188 

A 

87190 

A 

87197 

A 

•87198 

A 

•87199 

A 

87205 

A 

87206 

A 

87207 

A 

87210 

A 

87220 

A 

87230 

A 

87250 

A 

87252 

A 

87253 

A 

87254 

A 

87260 

A 

87265 

A 

87270 

A 

87272 

A 

87273 

A 

87274 

A 

87275 

A 

87276 

A 

8727:- 

A 

87278 

A 

87279 

A 

87280 

A 

87281 

A 

87283 

A 

87285 

A 

87290 

A 

87299 

A 

87300 

A 

87301 

A 

87320 

A 

87324 

A 

87327 

A 

87328 

A 

87332 

A 

87335 

A 

87336 

A 

87337 

A 

87338 

A 

87339 

A 

87340 

A 

87341 

A 

87350 

A 

87380 

A 

87385 

A 

87390 

A 

87391 

A 

87400 

A 

87420 

A 

87425 

A 

87427 

A 

87430 

A 

87449 

A 

87450 

A 

87451 

A 

Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadiusted       Unadiusted 
Copayment      Copayment 


disk 

enzyme 

mic 

mlc 


Culture  type   immunologic   

Culture  type   nucleic  acid 
Culture  type  pulse  field  gei    .... 
Culture  typing  added  method  , 
Dark  field  examination 
Dark  field  examination 
Macroscopic  exam  arthropod  .. 
Macacroscopc  exam  parasite  . 
Pinworm  exam 
Tissue  homogenization  cultr  .. 

Ova  and  parasites  smears    

Microbe  susceptible  diftuse  .... 
Microbe  susceptible 
Microbe  susceptible 
Microbe  susceptible 
Microbe  susceptible 
Microtje  suscept  macrobrotti  .. 
Microbe  suscept,  mycobacteri  . 
Bactencidal  level  serum 
Cytomegalovirus  antitxxly  dfa  . 
Enterovinjs  antibody   dfa 
Smear  gram  stam 
Smear  fluorescent  acid  stai  .... 

Smear  special  stain  

Smear  wet  mount,  saline/ink  .. 

Tissue  exam  for  fungi     

Assay   toxin  or  antitoxin  

Virus  inoculate  eggs  animal  ... 
Virus  inoculation  iissue 
Virus  inoculate  tissue   aodi     ... 
Virus  inoculation   s^eli  via 

Adenovirus  ag  it  

Pertussis  ag   if  

Chlamydia  trachomatis  ag,  if  ... 
Cryptospondumygardia  ag  if  ,.. 

Herpes  simplex  2   ag  if  

Herpes  simplex  '    ag  if  

Influenza  b  ag  ^f  

Influenza  a  ag  i*  

Legionella  micdadei   ag,  If  

Legion  pneunxjphilia  ag,  it 

Parainfluenza,  ag  it 
Respiratory  syncytial  ag   if     .... 
Pneumocystis  cannn  ag   it     ... 
Rubeola,  ag  if 
Treponema  pallidum  ag,  if    .... 

Varicella  zoster  ag,  if  

Antibody  detection  nos,  if 

Ag  detection   pdyval   if  

Adenovirus  ag  eia        

Chylmd  trach  ag  eia      

Clostridium  ag  eia  

Cryptococcus  neoform  ag   eia 
Cryptospor  ag  eia 

Cytomegalovirus  ag.  eia 

E  coll  0157  ag,  eia         

Entamoeb  hist  dispr  ag  eia  ... 
Entamoeb  hist  group,  ag.  eia  .. 

Hpylon,  stool  eia 

Hpyton  ag  eia       

Hepatrtis  b  surface  ag  eia    

Hepatitis  b  surface  ag.  eia  

Hepatitis  be  ag  eia       

Hepatitis  delta  ag  eia    

Histoplasma  capsui  ag  eia     ... 
Hiv-1  ag  eia 

Hiv-2  ag,  eia  

Influenza  a/b.  ag  eia    

Resp  syncytial  ag  eia  

Rotavirus  ag  eia  

Shiga-like  toxin  ag  eia  

Strep  a  ag  eia  _.. 

Ag  detect  nos  eia  mult 

Ag  delect  nos  eia  single 

Ag  detect  polyval  eia  mult  


CPT  cooes  an<l  descnptions  only  are  copyight  Ar.ericar  Medicai  Associalior 

CopyngN  Amencar  Dentai  Association  All  nghts  .'eservec 
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OPT/  Status 

HCPCS       Indicator 


Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


\ationai 
unadiustec 
Copavmen' 


Minimjr^ 
jnadjusteo 
Copayment 


87470 

A 

87471 

A 

87472 

A 

87475 

A 

87476 

A 

87477 

A 

87480 

A 

87461 

A 

87482 

A 

87485 

A 

87486 

A 

87487 

A 

87490 

A 

87491 

A 

87492 

A 

87495 

A 

87496 

A 

87497 

A 

87510 

A 

87511 

A 

87512 

A 

87515 

A 

87516 

A 

87517 

A 

87520 

A 

87521 

A 

87522 

A 

87525 

A 

87526 

A 

87527 

A 

87528 

A 

87529 

A 

87530 

A 

87531 

A 

87532 

A 

87533 

A 

87534 

A 

87535 

A 

87536 

A 

87537  1  A 

87538 

A 

87539 

A 

87540 

A 

87541 

A 

87542 

A 

87550 

A 

87551 

A 

87552 

A 

87555 

A 

87556 

A 

87557 

A 

87560 

A 

87561 

A 

87562 

A 

87580  1  A 

87581 

A 

87582 

A 

87590 

A 

87591 

A 

87592 

A 

87620 

A 

87621 

A 

87622 

A 

87650 

A 

87651 

A 

87652 

A 

87797 

A 

87798 

A 

87799 

A 

87800 

A 

87801 

A 

•87802 

A 

•87803 

A 

•87804 

A 

87810 

A 

Hepatitis  b 
Hepatitis  b 
Hepatitis  c 
Hepatitis  c 
Hepatitis  c 
Hepatitis  g 


Bartonella,  dna  dir  probe 
Bartonella  dna.  amp  probe 

Bartonella,  dna,  quant  

Lyme  dis  dna,  dir  prooe  

Lyme  dis  dna  amp  probe  

Lyme  dis,  dna,  quant       

Candida  dna,  dir  probe  

Candida  dna  amp  probe  

Candida,  dna,  quant         

Chylmd  pneum  dna  dir  probe 
Chylmd  pneum,  dna  amp  probe 

Chylmd  pneum  dna  quant     

Chylmd  trach  dna.  dir  probe    

Chylmd  trach  dna  amp  prolse  ... 

Chylmd  trach,  dna  quant       

Cytomeg.  dna  dir  probe  

Cytomeg,  dna,  amp  probe  

Cytomeg.  dna  quant 

Gardner  vag,  dna  dir  probe    

Gardner  vag.  dna  amp  probe 

Gardner  vag.  dna  quant         

Hepatitis  b  dna  dir  probe       

dna  amp  probe  

dna  quant  

ma  dir  probe  

rna  amp  probe  

ma  quant  

dna  dir  probe      

Hepatitis  g  dna  amp  probe    

Hepatitis  g,  dna  quant     

Hsv  dna  dir  probe  

Hsv,  dna,  amp  probe 

Hsv,  dna,  quant        

Hhv-6  dna.  dir  probe     

dna  amp  probe  

dna,  quant  

dna,  dir  probe       

amp  probe   

quant  , 

dir  probe       , 

amp  probe    , 

quant  , 

Legion  pneumo  dna  dir  prob  

Legion  pneumo  dna  amp  prob  ., 
Legion  pneumo  dna  quant 
Mycobactena  dna  dir  probe    .... 
Mycobactena  dna  amp  probe  .. 
Mycobactena.  dna  quant 
M  tutjercuk),  dna  dir  probe 
M  tuberculo,  dna  amp  probe 
M  tubercuk)  dna,  quant 
M  avium-intra  dna  dir  prob 
M  avium-intra,  dna  amp  prob 
M  avium-intra  dna  quant 
M.pneumon  dna.  dir  probe 
M  pneurrxxi  dna  amp  probe 
M  prieumon  dna  quant 
N  gofK)rrt>oeae  dna  dir  prob    ... 
N  gooorrtxjeae  dna  amp  prob 

N  gonontioeae.  dna  quant     

Hpv  dna.  dir  probe         

Hpv  dr«.  amp  probe      

Hpv  dna  quant 

Strep  a  dna.  dir  probe    

Strep  a.  dna.  amp  probe  

Strep  a,  dna  quant  

Detect  agent  nos  dna  dir 
Detect  agent  nos  dna  amp 
Detect  agent  nos  dna  quant  .. 
Detect  agnt  mult,  dna  direc     .. 
Detea  agnt  mult  dna  ampli      . 

Strep  b  assay  wi/optic  

Clostndium  toxin  a  woptic  

Influenza  assay  woptic  

Chylmd  trach  assay  woptic    


Hhv-€ 

Hhv-6 

Hiv-1 

Hiv-1 

Hiv-1 

Hiv-2 

Hiv-2 

Hiv-2 


dna, 
dna 
dna 
dna 
dna 


CPT  codes  and  descriptions  only  are  copyngm  Amencan  Medicai  Associatior   All  Rights  Reserved  Aopl«able  FAR&OFARS  Apoly 
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CPT            Status 
HCPCS       Indicator 

Descnption     1 

APC 

Relative 
Weight 

Payment 
Rate 

National 
Unadjusted 
Copayment 

Minimum 
Unadjusted 
Copayment 

87850    A 

N  gonontioeae  assay  w/optic  

87880     A 

Strep  a  assay  w  optic            

-^ 

87899 

A 
A 
A 

Agent  nos  assay  w  optic        

87901 

Genotype  dna  hiv  reverse  t 

•87902 

•Genotype  dna  hepatitis  C    

87903     A 

Plienotype   dna  hiv  *  culture  

87904     A 

Ptienotype  dna  hiv  w  cit  add  

87999     A 

Microbiology  procedure         

88000     E 

Autopsy  (necropsy)  aross    , 

88005     E 

Autopsy  (necropsy)  gross    

88007     E 

Autopsy  (necropsyi  gross    

88012     E 

Autopsy  (necropsy)  gross    

88014     E 

Autopsy  (necropsy)   gross      , 

88016     E 

Autopsy  (necropsy!   gross     

88020  '  E 

Autopsy  (necropsy!   complete , 

88025     E 

Autopsy  (necropsy!   complete 

88027     E 

Autopsy  (necropsy!   complete  

88028     E 

Autopsy  (necropsy)  complete         

88029     E 

Autopsy  (necropsyj.  complete       

88036     E 

Limited  autopsy     , 

88037     E 

Limrted  autopsy     

88040     E 

Forensic  autopsy  (necropsy)  

88045     E 

Coroners  autopsy  (necropsy)  

88099     E 

Necropsy  (autopsy)  procedure , 

88104     X 

Cylopattiology  fluids       

0343 
0343 
0343 
0343 
0342 

0.39 

0  39 
0  39 
039 
021 

$1985 

$19  85 
$19  85 
$1985 
$1069 

$1072 

$10  72 

$10  72 

$10  72 

$5  87 

$3  97 

88106     X 

Cytopattiology  fluids     

88107     X 

Cytopathology  fluids       .'.. 

$3  97 
$3  97 
$2  14 

88108  1  X 

Cytopatti  concentrate  tecti    

88125     X 

Forensic  cylopattiology          

88130     A 

Sex  chromatin  identification  

88140     A 

Sex  chromatin  identification  

88141  1  N 

Cylopath  cv   interpret  

88142     A 

Cylopath  &v  thin  layer  

88143  '  A 

Cytopath  ov  thin  layer  redo  

88144     A 

Cytopath  o'v  thir  lyr  i-eclo      

88145     A 

Cytopath  cv  thm  lyr  sei        

88147     A 

Cytopath  c/v  automated      

88148     A 

Cylopath  cv  auto  rescreen    

88150     A 

Cytopath  c'v  manual          

88152     A 

Cytopath  c'v  auto  redo 

88153     A 

Cytopath   cv   redo        

88154     A 

Cytopath  cv  select               

88155     A 

Cytopath  o'v  index  aod-on  

88160  1  X 

Cylopath  smear  other  source          

0342 
0343 
0343 

0.21 
0  39 
0.39 

$10  69 
$1985 
$19.85 

$5  87 
$10  72 
$10.72 

$2  14 
$3  97 
$3  97 

88161     X 

Cylopath  smear  other  source         

88162     X 

Cylopath  smear,  other  source 

88164     A 

Cylopath  tbs  ov   manual       

88165     A 

Cylopath  tbs  cv  redo           

88166     A 

Cytopath  tbs  ov  auto  redo  

88167     A 

Cytopath  tbs,  ov  select 

$21  38 

$125  73 
$19  85 
$19  85 
$28  51 
$28.51 

$11  75 
$32  57 
$10  72 
$10  72 
$1568 
$15.68 

88170     D 

Fine  needle  aspiration    

oooi> 

0004 

0343 
0343 
0344 
0344 

0.42 

247 
0  39 
0  39 
0  56 
0.56 

$4  28 

$25  15 

$3  97 

$3  97 
$5  70 
S5  70 

88171     D 

Fine  needle  aspiration            

88172     X 

Cytopathology  evai  of  fna       

88173     X 

Cytopath  eva!  fna   report 

88180     X 

Cell  manner  study           

88182     X 

Cell  marker  study                  

88199     A 

Cytopathology  procedure       

88230     A 

Tissue  culture   lymphocyte      

88233     A 

Tissue  culture  skm/biopsy     

88235     A 

Tissue  culture  placenta         

88237     A 

Tissue  culture  bone  rnar-ow 

88239     A 

Tissue  culture    tumor               

88240     A 

Cell  cryopreserve,  storage      

88241      A 

Frozen  cell  preparation                  

88245     A 

Chromosome  analysis  20-25        

88248     A 

Chrornosome  analysis  50-100 

88249     A 

Chrorrxjsome  analysis    100   

88261      A 

Chromosome  analysis  5      

88262     A 

Chromosome  analysis   15-20 

88263     A 

Chromosome  analysis  45    

88264     A 

Chromosome  analysis  20-25 

88267     A 

Chromosome  analys  placenta       

88269     A 

Chromosome  analys   amniotic        

88271  ,  A 

Cytogenetics  dna  probe  

88272  :  A 

Cytogenetics  3-5         

CPT  codes  ana  rjescnptions  only  are  copyrighi  Americar  Medical  Association  All  Rights  Reserved  Apoiicaoie  FARS/DFARS  Apply 
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CPT/  Status 

HCPCS      Indicator 


88273 

A 

88274 

A 

88275 

A 

88280 

A 

88283 

A 

88285 

A 

88289 

A 

88291 

A 

88299 

X 

88300 

X 

88302 

X 

88304 

X 

88305 

X 

88307 

X 

88309 

X 

88311 

X 

88312 

X 

88313 

X 

88314 

X 

88318 

X 

88319 

X 

88321 

X 

88323 

X 

88325 

X 

88329 

X 

88331 

X 

88332 

X 

88342 

X 

88346 

X 

88347 

X 

88348 

X 

88349 

X 

88355 

X 

88356 

X 

88358 

X 

88362 

X 

88365 

X 

88371 

A 

88372 

A 

•88380 

A 

88399 

A 

88400 

A 

89050 

A 

89051 

A 

89060 

A 

89100 

X 

89105 

X 

89125 

A 

89130 

X 

89132 

X 

89135 

X 

89136 

X 

89140 

X 

89141 

X 

89160 

A 

89190 

A 

89250 

X 

89251 

X 

89252 

X 

89253 

X 

89254 

X 

89255 

X 

89256 

X 

89257 

X 

89258 

X 

89259 

X 

89260 

X 

89261 

X 

89264 

X 

89300 

A 

89310 

A 

89320 

A 

89321 

A 

89325 

A 

89329 

A 

Descnption 


Cytogenetics   10-30 

Cytogenetics  25-99 

Cytogenetics    100-300         

Chromosome  Karyotype  study  .. 
Chromosome  banding  study  .. 
Chromosome  count  additional  . 
Chromosome  study   additional  .. 

Cyto'molecular  report       

Cytogenetic  study  

Surgical  path   gross  

Tissue  exam  by  pathologist     ..,, 
Tissue  exam  by  pathologist 
Tissue  exam  bv  pathologist 
Tissue  exam  py  pathologist 

Tissue  exam  by  pathologist  

Decalcify  tissue  

Special  stains  

Special  stains  

Histcx;hemical  stain   

Chemical  histochemistry   

Enzyme  histochemistry    

Microstide  consultation     

Microslide  consultation       

Comprehensive  review  of  data  , 
Path  consult  mtrop 
Path  consult  intraop    ^  bloc 
Path  consult  intraop  addi 

Immunocylochemistry      

Immunofluorescent  study  

Immunofluorescent  study  

Electron  microscopy  

Scanning  electron  microscopy  . 
Analysis  skeletal  niuscie 

Analysis  nerve  

Analysis  tumor 

Ner^e  teasing  preparations 

Tissue  hybndizaton         

Protein,  western  blol  tissue 

Protein  analysis  wprobe 

Microdcssection 

Surgical  pattiology  procedure    .. 

Bilirubin  total  transcut 

Body  fluid  cell  count  

Body  fluid  cell  count 
Exam, synovial  fluid  crystals 
Sample  intestinal  contents 
Sample  mtesfinai  contents 

Sp€(cimen  tat  stain  

Sample  stomach  contents , 

Sample  stomach  ccxitents 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents 

Exam  feces  tor  meat  fit)ers  

Nasal  smear  tor  eosinophils  ., 
Fertilization  ot  oocyte 

Culture  oocyte  w-empryos 

Assist  oocyte  fertilization  

Embryo  riatching       

Oocyte  KJentrfication  

Prepare  embryo  tor  transfer  .., 
Prepare  cryopreserved  embryo  . 

Sperm  identification  

Cryopreservation  emoryo  

Cryopreservation   sperm  

Sperm  isolation  simple     

Sperm  iscation  complex  

Identity  sperm  tissue         

Semen  analysis        

Semen  analysis       

Semen  analysis       

Semen  analysis        

Sperm  antibody  test        

Sperm  evaluation  test       


APC 


0342 

0342 
0342 
0343 
0343 
0344 
0344 
0342 
0342 
0342 
0342 
0342 
0342 
0342 
0343 
0343 
0342 
0343 
0342 
0344 
0343 
0344 
0344 
0344 

0344 
0344 
0344 
0343 
0344 


Relatrk^e 
Weight 


0360 
0360 

0360 
0360 
0360 
3360 
0360 
0360 


0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0346 


021 

021 
0.21 
039 
0  39 
05€ 
056 
0.21 
021 
0.21 
021 
021 
021 
021 
039 
039 
021 
039 
0  21 
056 
039 
056 
0  5€^ 
056 
056 
056 
056 
0  39 
0.56 


1  35 
1  35 


135 

1  35 
1  35 
1  35 
1  35 
1.35 


0.77 

077 
077 
077 
077 
077 
077 
077 
077 
077 
077 
0.77 
077 


Payment 
Rate 


Nationa  Mini.Tiur^ 

Unadjusiec       jnadiustec 
Copayment      Copayment 


$10.69 
$10.69 

$1069 

$19  85 

S19  85 

525  51 

S2e  S' 

SI  0  65 
S'C  69 
S-C  69 
S-C  69 
S-C  69 
SIC  69 
S'O  69 
Si 9  85 
S  •  9  85 
5^0  69 
S"9  85 
f-f>9 
S28  5- 
S-985 
S28  51 
S28  5- 
S28  5- 
S28  51 
S28  51 
$28  51 
S-9  85 

526  51 


$68  ■'2 
$68  " 

$68  72 
$68^2 
$68  "2 
$68  72 
$68  '2 
$68  "2 


$39  20 
$39  20 
S3S20 
$39  20 
$39  20 
$39  20 
$39  20 
$39  20 
$39  20 
$39  20 
$39  20 
$39  20 
$39  20 


$5  87 

$5  87 

$587 

$10  72 

$10.72 

$15.68 

S15.68 

S5.87 

S5  87 

S5  87 

S5  87  i 

S5  87 

S5  87 

S5  87 

S-0  72 

S-0  72 

$5  87 

S-072 

$5  87 

S'568 

S-0  72 

S-5  68 

$-5  68 

$1568 

$1568 

$1568 

$1568 

$10  72 

$1568 


$34  36 
$34  36 

$34  36 
$34  36 
$34  36. 
$34  36 
$34  36 
$34  36 


$2''4 

S2  -4 
S2  14 
$3  97 
$3  97 
S6  70 
$5  70 
$314 
$214 
S2  14 
$2  -4 
S2  -i 

52  -4 

$2  14 

53  97 
$3  97 
S2-4 
$3  97 
$2  14 
$5  70 
$3  97 
$5  70 
$5  70 
$5  70 
$5  70 
$5  70 
$5  70 
$3  97 
$5  70 


$13  ■'4 
$'3  "4 

$13^4 
$13  ^4 
$13  ■'4 
$13  "4 

$13^4 

$13  -4 


$7  84 

$7  84 
$7  84 
$7  84 
$7  64 
$7  84 
$7  84 
$7  94 
$7  84 
$^  84 
S^  &4 
S~S4 
$"  84 


CPT  cxioes  and  descnptions  only  are  copynghi  American  Medical  Assooatxx   A!  Rign 
Cooyngnt  Amencan  Dental  Association  AH  nghts  resented 
■  Code  is  new  ir  2(X2 


i  Reservec  Aopiicawe '^ARS'DfARS  Apply- 
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CPT 

Status 

HCPCS 

Indicator 

89330 

A 

B9350 

X 

S9355 

A 

89360 

X 

89365 

A 

89399 

A 

90281 

E 

90283 

E 

90287 

E 

90288 

E 

90291 

E 

90296 

K 

90371 

K 

90375 

K 

90376 

K 

90378 

K 

90379 

K 

90384 

E 

90385 

K 

90386 

E 

90389 

K 

90393 

K 

90396 

K 

90399 

E 

90471 

N 

90472 

N 

•90473 

E 

•90474 

E 

90476 

K 

90477 

K 

90581 

K 

90585 

K 

90586 

K 

90632 

K 

90633 

K 

90634 

K 

90636 

K 

90645 

K 

90646 

K 

90647 

K 

90648 

K 

90657 

K 

90658 

K 

90659 

K 

90660 

E 

90665 

K 

90669 

E 

90675 

K 

90676 

K 

90680 

K 

90696 

K 

90691 

K 

90692 

K 

90693 

K 

90700 

K 

90701 

K 

90702 

K 

90703 

K 

9C704 

K 

90705 

K 

90706 

K 

90707 

K 

90708 

K 

90709 

K 

90710 

K 

90712 

K 

90713 

K 

90716 

K 

90717 

K 

90718 

K 

90719 

K 

90720 

K 

90721 

K 

90723 

K 

90725 

K 

Description 


Evaluation  cervical  mucus 

Sputum  specimen  collection  .... 

Exam  feces  lor  starch  

Collect  sweat  tor  test 

Water  load  test     

Pathology  lab  procedure  

Human  ig  im     

Human  ig.  iv  

Botulinum  antitoxin 

Botulism  ig.  iv  

Cmv  ig.  IV     „ 

Diphtheria  antitoxin 

Hep  b  ig  im  

Pabies  ig.  im/sc        . 

Rabies  ig.  heat  treated 

Rsv  ig.  im.  50  mg  

Rsv  ig.  IV 

Rh  ig.  full-dose,  im  

Rh  ig,  minidose.  im  

Rh  ig.  IV  

Tetanus  ig.  im 

Vaccina  ig.  im   

Vancella-zosler  ig,  im 

Immune  globulin  

Immunization  admin  

Immunization  admin,  each  add 

Immune  admin  oral/nasal     

Immune  admin  oral/nasal  addl  . 

Adenovirus  vaccine  type  4    

Adenovirus  vaccine,  type  7  

Anthrax  vaccine  sc    

Beg  vaccine,  percut 

Beg  vaccine,  intravesical 

Hep  a  vaccine  adult  im  

Hep  a  vacc.  ped/adol  2  dose  .. 
Hep  a  vacc.  ped/adol.  3  dose  .. 

Hep  a/hep  b  vacc.  adult  im  

Hib  vaccine,  hboc.  im  

Hib  vaccine,  prp-d.  im  

Hib  vaccine  prp-omp,  im  

Hib  vaccine  prp-t.  im  .7:.. 

Flu  vaccine  6-35  mo,  im 

Flu  vaccine.  3  yrs.  im  

Flu  vaccine  whole,  im 

Flu  vaccine  nasal  

Lyme  disease  vaccine,  im  

Pneumococcal  vacc,  ped<5  

Rabies  vaccine,  im  

Rabies  vaccine,  id  

Rotovirus  vaccine,  oral 

Typhoid  vaccine,  oral  

Typhoid  vaccine,  im  

TyphOKj  vaccine  h-p.  sc/id  

Typhoid  vaccine,  akd.  sc 

Dtap  vaccine,  im 

Dip  vaccine  im 

Di  vaccine  <  7.  im  

Tetanus  vaccine  im  

Mumps  vaccine,  sc 

Measles  vaccine,  sc 

Rut>ella  vaccine,  sc  

Mmr  vaccine,  sc    

Measles-rubella  vaccine,  sc 

Rubella  &  mumps  vaccine,  sc  .. 

Mmr\  vaccine,  sc  

Oral  poi'Dvirus  vaccine 

Poliovirus  ipv   sc  

Chicken  pox  vaccine,  sc  

Yellow  fever  vaccine,  sc 

Td  vaccine  >  7  im  

Diphtheria  vaccine,  im  

Dtp/hib  vaccine  im      , 

Dtap  hib  vaccine  im     , 

Diap-hep  D-ipv  vaccine,  im  

Cholera  vaccine  injectable  


ARC 


Relative 
Weight 


0344 

a56 

0344 

0,56 

0356' 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1.11 

a^S6 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1,11 

mae 

1.11 

0356 

vii 

0356 

1.11 

03S6 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1,11 

0356 

1 11 

0355 

019 

0355 

019 

0355 

019 

0355 

019 

0355 

0.19 

0354 

0  10 

0354 

010 

0354 

0.10 

0356 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1  11 

0355 

0  19 

0356 

1  11 

0355 

0  19 

0355 

0  19 

0355 

019 

0355 

0.19 

0355 

019 

0356 

1  11 

0355 

0  19 

0356 

1.11 

0356 

1.11 

0356 

1.11 

0356 

1  11 

0355 

019 

0355 

019 

0355 

0  19 

0356 

1  1 1 

0355 

0  19 

0356 

111 

0355 

019 

0355 

0  19 

0356 

1  11 

0355 

0  19 

CPT  codes  and  descriptions  only  are  copyngm  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/OFARS  Aopiy 
Cooyngm  Ame'ican  Dental  Association  All  nghts  reserved 
'  Code  is  new  m  2002 


Payment  National  Minimum 

Rate  Unadiustea       Unad|usted 

Copayment   ,  Copayment 


$2651 
$28.51 


S56  50 
S56  5G 
S56  50 
S56  5C 
S56  50 
S56  50 

S56  50 


$56  50 

S56  50 

S56  5C 


S56  50 

S56  5C 

S56  5C 

S56  50 

S56  50 

S56  5C 

S56  50 

S56  50 

S9  6:- 

S9  6~ 

S9  67 

S9  67 

S9  67 

S5  09 

S5  09 

S5  09 

S56  50 

S56  50 

$56  50 

$56  50 

$56  50 

S56  50 

S9  67 

S56  50 

S9  67 

$9  67 

$9  67 

$9  67 

$9  67 

$56  50 

S9  67 

$56  50 

$56  50 

S56  50 

$56  50 

S9  67 

$9  67 

S9  67 

$56  50 

S9  67 

$56  50 

$9  67 

$9  67 

$56  50 

S9  67 


$15.68 
$15.68 


$5.70 
$5.70 


$11  30 
$11  30 

$11  30 
$11  30 
$11  30 
$11  30 


$11.30 


$11  30 

S11  30 

$11  30 


$11.30 

$11  30 

$11  30 

$11  30 

$11  30 

$11  30 

$11  30 

$11  30 

$1  93 

SI  93 

$1  93 

$1  93 

$1  93 


$11.30 


$11  30 

$11  30 

$11  30 

$11  30 

$11  30 

Si  93 

$11  30 

SI  93 

$1  93 

$1  93 

$1  93 

$1  93 

$11  30 

$1  93 

$11  30 

$11  30 

$11  30 

$11  30 

$1  93 

$1  93 

$1  93 

$11  30 

$1  93 

$11  30 

$1  93 

SI  93 

$11  30 

$1  93 
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CPT; 

Status 

HCPCS 

Indicator 

90727 

K 

90732 

K 

90733 

K 

90735 

K 

90740 

K 

90743 

K 

90744 

K 

90746 

K 

90747 

K 

90748 

K 

90749 

K 

90780 

p 

90781 

E 

9C782 

X 

90783 

X 

90784 

X 

90788 

X 

90799 

X 

90801 

s 

90802 

s 

90804 

s 

90805 

s 

90806 

s 

90807 

8 

90808 

8 

90809 

s 

908 'C 

s 

908- ' 

S 

90812 

8 

908-3 

8 

908-4 

8 

90815 

S 

90816 

8 

90817 

S 

90818 

S 

90819 

S 

90821 

s 

90822 

Q 

90823 

s 

90824 

s 

90825 

s 

9082- 

s 

9082S 

s 

90829 

s 

90845 

s 

90846 

s 

'9084- 

s 

90849 

s 

90853 

s 

9085- 

s 

90862 

X 

90865 

s 

908^0 

8 

90871 

s 

90875 

E 

90876 

E 

90880 

c; 

90882 

E 

90885 

N 

90887 

N 

90889 

N 

90899 

S 

9090^ 

s 

9091- 

c 

90918 

A 

90919 

A 

90920 

A 

90921 

A 

90922 

A 

90923 

A 

90924 

A 

90925 

A 

90935 

S 

90937 

E 

•90939 

N 

Descnotion 


Plague  vaccine,  im  

Pneumococcal  vacc  adult/Ml  ,,.. 

Meningococcal  vaccine,  sc  

Encephalitis  vaccme   sc  

Hepfc  vacc  ill  pat  3  dose  im  .... 
Hep  b  vacc  adoi  2  dose  im  .,, 
Hepb  vacc  peaadoi  3  dose  im 

Hep  b  vaccine  aduH   im  

Hepb  vacc  ill  pal  4  oose  im  .... 

Hep  b'bib  vaccine  im 

Vaccine  toxoid  

IV  infusion  the^'apv    1  nour 

IV  intusior'  additional  r-.our 

Injection  scim 

Injection   la     

Injection,  iv  

Injection  of  antibiotic 

Therprophylacticox  infect 

Psy  dx  interview  

Intac  psy  dx  -nterview    

Psytx   office   20-30  mm  

Psytx  of*  20-30  mm  w  e&m    .. 
Psytx  off  45-50  mir 
Psytx   o>1   45-50  mir  w  e&n-    .. 
Psytx   office   75-8C.  mir- 

Psytx  off  75-80,  w  e&m  

Intac  psytx  off  20-X  min 

Intac  psytx  20-30  w  e&m 

Intac  psytx  oH  45^50  mm  

Intac  psytx  45-50  mm  w/e&m  . 
Intac  psytx  oft  75-80  mm 

Intac  psvix   -5-8O  w  e&m 

Psytx   hosp   20-301  mm  

Psytx   hosp  20-30  mm  w'e&m 
Psytx    nosp    45^-50  mm 
Psytx   hosp   45-50  mm  w  e&m 
Psytx   ►losp   75-8O  m.m 
Psytx   hosp  -Jv-SO  mm  w  e&m 
intac  psvix   hosp   20-30'  mm  .. 
Intac  psytx   hsp  20-X  w  e&m 
Intac  psytx  hosp  45-5C1  mnn  .. 
Intac  psytx.  hsp  45^50  w  e&m 
Intac  psytx   hosp   -5— 80  mm  .. 
Intac  psytx  hsp  -5-8C'  w/e&m 
Psychoanalysis 

Family  psvtx  w  c  oatient , 

Family  psjtx  w  patient    

Multiple  family  group  psytx 

Group  psychotherapv       , 

Intac  group  psylx  , 

Medication  management  

Narcosyntnesis  

Electroconvulsive  therapy  

Electroconvulsive  therapy 
Psychophvsiologica'  iherapy    .. 
Psychoptiysioiogica  'heraov    .. 
Hypnotherapy 
Environmental  mampuiatior  ..... 

Psv  evaiuatior-  o*  records 

Consultation  with  family 

Preparation  of  lepor!       

Psychiatric  service  therapy 

Biofeedback  tram  any  meth   .... 
Biofeedback  pen  urorectal 
ESRD  related  senvices  month 
EBRD  related  services  month 
ESRD  related  services   month  . 
ESRD  related  services   month 
ESRD  related  services  da>     .. 
Esrd  related  services  day 

Esrd  related  services  day , 

Esrc  related  sen/ices  day 

Hemodialysis  one  evaluation  . 
Hemodiarysis  repeated  evai  .. 
Hemodialysis  study  transcui  .. 


apc 


Reia've 
Weight 


0355 

0354 
0356 
0356 
0356 
0356 
0356 
0356 
0356 
0355 
0355 


0352 
0359 
0359 
0359 
0352 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0323 
0324 
0324 
0325 
0325 
0325 
0374 
0323 
0320 
0320 


0323 


0322 

0321 
0321 


0170 


019 
0.10 
1.11 
1  11 
1.11 
1.11 
1.11 
1.11 
1.11 
0  19 
019 


04- 
1  75 
1  79 
1  79 
041 
1  73 
1.73 
1  15 
1.15 
1.73 
173 
1.73 
1.73 
1  15 
1.15 
1.73 
1.73 
1.73 
1.73 
1  15 
1  15 
1  73 
1.73 
1.73 
1.73 
1  15 
1.15 
1  73 
1.73 
1.73 

1  73 
1.73 
269 

2  69 
1  38 
1.38 
1  38 

0  89 

1  73 
388 
3.88 


1.73 


115 

093 
0.93 


0.28 


Payment 
Rate 


$9  67 

$i  39 

S5c  50 

$56  50 

S56  50. 

$56  50 

S56  50 

S5€  50 

$56  50 

$967 

$9.67 


$20.87 
$91  12 

$91  12 
$91  12 
$20  87 
$88  06 
$88  06 
$58  54 
$58  54 
$88  06 
$68  06 
$88  06 
$88  06 
$58  54 
$58  54 
$88  06 
$88  06 
$88  06 
$88  06 
$58  54 
$58  54 
$88  06 
S88  06 
S88  Ot 
S88  X 
S58  54 
$58  54 
S8fi  36 
$88  06 
see  Ot 
S86  oe 

$86  06 

s-36  ?:• 
$•36  ?:• 

$70  25 
$70  25 
S70.25 
$45  30 
$88  06 
$197,51 
$197.51 


$88.06 


$68.54 

$47.34 
$47.34 


$1425 


tvlatior^l 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


$21  13 

$21  13 
$1229 
$1229 
$21  13 
$21  13 
$21  13 
$21  13 
$1229 
$12  29 
$21  13 
$21  13 
$21  13 
$21  13 
$12  29 
$1229 
$21  13 
$21  13 
S21.13 
$21  13 
?-2  29 
5^229 
S21  13 
$21  13 
$21  13 
$21  13 
S21  13 
$20  19 
S20  19 
$18  27 
$1827 
$1827 
$9  97 
$21  13 
S80  06 
$80.06 


$2113 


$1229 

$21  78 
$21.78 


$3.14 


$1.93 


$11  30 

S--  3C 
$■•  3: 
$11  30 
$11  30 
$11  30 
$11  30 
$1  93 
$1  93 


$417 
$1822 
$1822 
$1822 

$417 
$17  61 
$17  61 
$1171 
$11  71 
$1761 
$1761 
$17  61 
$17  61 
$11  71 
$11  71 
$1761 
$1761 
$1761 
$1761 
$11  71 
$11  71 
$1761 
$1761 
$17  61 
$17.61 
$11  71 
$11  71 
$17  61 
$17  61 
$17  61 
$1761 
$1761 
$27  39 
$27  39 
$14  05 
$14  05 
$1405 

$9  06 
$1761 
$39  50 
$39  50 


$17  61 


$11  71 

$9  47 
S9.47 


$2.85 


CPT  cooes  ana  (3e&cripTvo-ns  on'v  a'e  copY'ig"^'  A'-^enca'"  Mea-ca 
Copynght  Amencan  Dentai  Associatton  All  ngfits  reservec 
'Code  iS  ■^ew  m  2002 


Assocarto^    A    ="a'-'s  Rese'\e-c   A;:ic»cat"e  "^arsOFARS  App*y. 
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CPT/         Status 
HCPCS   ;   Indicator 


Descnptlofi 


apc 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Gopayment 


90940 

N 

90945  1  S 

90947  E 

90989  {  E 

90993  1  E 

90997  1  E 

90999 

E 

91000 

X 

91010 

X- 

91011 

X 

91012 

X 

91020 

X 

91030 

X 

91032 

X 

91033 

X 

9^052 

X 

91055 

X 

91060 

X 

91065 

X 

9"00 

X 

91-05 

X 

91122 

t 

•91123 

N 

91132 

X 

91133 

X 

91299 

X 

92002 

V 

92004 

V 

92012 

V 

92014 

V 

92015  E 

92018 

t 

92019 

8 

92020 

s 

92060 

s 

92065 

s 

92070 

N 

92061 

S 

92082 

S 

92083 

s 

92100  :  N 

92120 

s 

92130 

s 

92135 

s 

•92136 

s 

92140 

s 

92225 

s 

92226 

s 

92230 

T 

92235 

8 

92240  S 

92250 

S 

92260 

s 

92265 

s 

92270 

s 

92275  1  S 

92283 

8 

92284 

S 

92285 

8 

92286 

S 

92287 

S 

92310 

E 

92311 

X 

92312 

X 

92313 

X 

92314 

E 

92315 

X 

92316 

X 

92317 

X 

92325 

X 

92326 

X 

92330 

s 

92335 

N 

92340 

E 

92341 

E 

Hemodialysis  access  study  

Dialysis  one  evaluation  

Dialysis,  repeated  eval    

Dialysis  training  complete  

Dialysis  training,  incompi 

Her^ope'lusion    

Dialysis  procedure  

Esopnageai  mtubation    

Esophagus  motility  study  

Esophagus  motility  study  

Esophagus  motility  study   

Gastnc  motility  

Acid  perfusion  of  esophagus 

Esophagus  acid  reflux  test  

Prolonged  acid  reflux  test  

Gast'ic  analysis  test       

Gast'ic  intubation  for  smear 

Gastric  saline  load  test   

Breath  nyd'ogen  lest     

Pass  ir^iest'ne  bleeding  tube    .... 

Gasinc  ntubation  treatment  

Aral  pressure  record     

frigate  'ecai  impaction  

Elecuogasl-ography    

Eiect'ogastrography  w/lest 

Gastroenterology  procedure 

Eye  exam   new  patient  

Eye  exam   new  patient 

Eye  exam  established  pat 

Eye  exam  &  treatment  

Retraction  

New  eye  exam  &  treatment  

Eye  exam  &  treatment   

Special  eye  evaluation ,. 

Special  eye  evaluation  

Orthoptic  pieoDi'c  training 

Fitting  of  contact  lens    

Visual  field  examination(s) 

Visual  field  examination(s)  

Visual  field  examination(s)  

Senal  tonometry  exam(s)  , 

Tonography  &  eye  evaluation  .„ 
Water  provocation  tonography  ., 

Opthalmic  dx  imaging  

Ophthalmic  biometry  .~ 

Glaucoma  provocative  tests 

Special  eye  exam  initial  

Special  eye  exam,  subsequent  , 
Eye  exam  with  photos 

Eve  exam  with  photos  

leg  angiography       .' 

Eye  exam  with  photos    

Ophthalmoscopy  dynamometry 

Eye  muscle  evaluation  

Eiectro-ocuiography       

Electroretinography  

Color  vision  examr.alion  ..„ 

Dan*  adaptation  eye  exam 

Eye  photog'aphy  

Internal  eye  photography  

Internal  eye  photography  

Contact  lens  titling    

Contact  lens  fitting 

Contac!  lens  titling   

Contact  lens  fitting  

Prescription  of  contact  lens  

P'escnptKXi  of  contact  lens  ... 
P'escnption  of  contact  lens  ... 
P'escriptior  of  contact  lens    .... 

Moditicatior  ol  contact  lens   

Replacement  of  contact  lens  .... 

Fitting  Qt  aliticial  eye    

Fitting  ot  artificial  eye 

Fitting  ol  spectacles     

Fitting  of  spectacles       


0170 


0.28 


$14.25 


$3.14 


CPT  codas  and  descnptioos  only  are  copyngm  American  Medical  AssociaKor  All  Rights  Reserved  AppticaBle  FARS/DFARS  Apply 
Copyngnt  Ainencan  Dental  Association  All  ngnts  reserved 
'  Code  IS  new  lo  2002 


S2  85 


0361 

3  25 

SI 65  44 

S82  72 

S33  09 

0361 

3  25 

S165  44 

S82  72 

S33  09 

0361 

3  25 

S165  44 

S82  72 

S33  09 

0361 

3  25 

S165  44 

S82  72 

S33  09 

0361 

3  25 

Si 65  44 

S82  72 

S33  09 

0361 

3  25 

S165  44 

S82  72 

S33  09 

0361 

3  25 

Si 65  44 

S62  ^2 

S33  09 

0361 

3  25 

S165  44 

582.^2 

S33  09 

0361 

3  25 

S165  44 

S82  72 

$33  09 

0360 

1  35 

S68  72 

S34  36 

$13  74 

0360 

1  35 

$68  72 

534  36 

SI  3  74 

0360 

1  35 

S68  72 

S34  36 

$13  74 

0360 

1  35 

S68  72 

S34  36 

S1374 

0361 

3  25 

Si  65  44 

S82  72 

S33  09 

0156 

2  45 

S124  7- 
S66  72 

S37  41 
S34  36 

$24  94 

0360 

1.35 

$13  74 

0360 

1  35 

$68  72 

S34  36 

$13  74 

0360 

1  35 

S68  72 

S34  36 

$13  74 

0601 

0  95 

S48  36 

S9  67 

0602 

1  38 
0  86 
1.38 

S70  25 
S43  78 
$70.25 

$14  05 

0600 

$8  76 

0602 

$14  05 

0699 

6  46 

S328  84 

$147  98 

S65  77 

0698 

1  03 

S52  43 

$19  92 

S1049 

0230 

061 

S31  06 

S-428 

$6  21 

0230 

0  61 

331  05 

$■428 

$621 

0230 

0.61 

$31.05 

S31  05 

S14  28 
S14  28 

$6  2- 

0230 

0  61 

$621 

0698 

1  03 

S52  43 

$1992 

$10  49 

0698 

1.03 

$52.43 

$1992 

$1428 

$10  49 

0230 

061 

S31  05 

$621 

0698 

1  03 

S52  43 

S'992 

$10  49 

0230 

0  61 

S31  05 

SM28 

$621 

0230 

061 

S31  05 

$14  28 

$6.21 

0231 

2  03 

S103  34 

$46  50 

$20  67 

0698 

1  03 

S52  43 

$19  92 

$1049 

0231 

2  03 

S103  34 

S46  5C 

S20  67 

0699 

6  46 

S328  84 

$147  98 

$65  77 

0231 

2  03 

S103  34 

$46  50 

S20  67 

0231 

2  03 

S103  34 

$46  50 

$20  67 

0230 

0  61 

S31  05 

$14  28 

$6  21 

0230 

051 

S31  05 

SM28 

$621 

0231 

2  03 

S103  34 

$46  50 

$20  67 

0698 

1  03 

852  43 

S-9  92 

$10  49 

0216 

261 

Si  32  86 

$59  79 

$26  57 

0230 

0  6'' 

S31  05 

S14  28 

$621 

0231 

2  03 

S103  34 

S46  50 

$20  67 

0230 

061 

S31  05 

$-4  28 

$621 

0698 

1  03 

S52  43 

$19  92 

$10  49 

0231 

2  03 
086 

Si  03  34 
S43  78 

$46  50 
S9  63 

$20  el- 

0362 

se  76 

0362 

0  86 

S43  78 

$9  63 

S8  76 

0362 

0  86 

S43  78 

S9  63 

$8  76 

0362 

0  86 

S43  78 

$9  63 

$8  76 

0362 

0  86 

S43  78 

S9  63 

$8  76 

0362 

086 

S43  78 

S9  63 

$8  76 

0362 

086 

S43  78 

S9  63 

$8  76 

0362 

086 

$43  78 

$9  63 

$8  76 

0230 

061 

S3 1.05 

$14.28 

S6.21 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Description 


APC 


Relative 
Weight 


92342 

92352 
92353 
92354 
92355 
92356 
92370 
92371 
92390 
92391 
92392 
92393 
92395 
92396 
92499 
92502 
92504 
92506 
92507 
92508 
9251 C 
92511 
92512 
92516 
92520 
92525 
92526 
9253 1 
92532 
92533 
92534 
92541 
92542 
92543 
92544 
92545 
92546 
9254' 
92548 
9255' 
92552 
92553 
92555 
92566 
92557 
92559 
92560 
92561 
92562 
92563 
92564 
92565 
92567 
92568 
92569 
92571 
92572 
92573 
92575 
92576 
92577 
92579 
92582 
92583 
92584 
92585 
92586 
92587 
92588 
92589 
92590 
92591 
92592 
92593 
92594 


Fitting  of  spectacles  

Special  spectacles  fittirig 

Special  spectacles  fitting 

Special  spectacles  fitting  

Special  spectacles  'itting  

Eye  prosthesis  se'-vice     

Repai'  &  adjus'  spectacles 
Repair  &  aousi  spectacles 

Supply  ol  spectacles         

Supply  of  contac  lenses  

Supply  o*  low  vision  aids  

Supply  of  ati'icia  eye       

Supply  of  spectacles        

Supply  o<  contac"  lenses  

Eye  service  or  pr.ocedure  

Ear  and  throat  examination  

Ear  microscopy  examination  .... 

Speech  bearing  evaluation  

Speech  heanng  therapy  

Speech  heading  therapy  

Rehat;  'or  ear  -^piant      

Nasopha-vngoscory  

Na&a  'jnctio'-  studies       

Facial  nerve  function  test  

Laryngeal  function  studies  

Oral  function  evaluation  

Oral  tunction  therapy       

Spontaneous  "vstaqm^s  study 
Positiona  nystagn-js  study 

Caionc  vestibular  test      

Optokinetic  nystagmus      

Spontaneous  nystagmus  test    , 
Positional  nystagmus  lest 

Caloric  vestibular  test      

OptOKinetic  nystagmus  test  

Oscillating  tracking  test    

Sinusoidal  rotational  test  

Supplemental  electrical  test  

Posturography  

Pure  tone  heanng  test  air  

Pure  tone  audiometry  air 

Audiometry   air  &  bone 
Speech  threshold  audiometrv 
Speech  ajdiometr-y   complete  .. 
Comprehensive  neannc  test 

Group  audiomefric  'est-ng  

BeKesy  audiomei'y   sc'een 

Benesv  audiometry   Diagnosis  , 
Loudness  balance  test 

Tone  decay  heanng  test    

Sisi  heanng  test  

Stengel  test  pure  tone     

Tympanometry  

Acoustic  reflex  testing       

Acoustic  reflex  oecay  test  

Filtered  speech  heanng  test     .. 
Staggered  sponoaic  word  test  . 

Lombard  test  , 

Sensonneurai  acuity  test    , 

Synthetic  sentence  test      , 

Stenger  test   speech         , 

Visual  audiometry    vrai 
Conditioning  play  audiometry    ,. 

Seiec  OKrture  audiometry 

Eiectrocochieography       

Auditor  evoxe  potent  compre  .. 
Auditor  evoke  potent  iimi' 

EvoKeo  auditory  test  

Evoked  auditory  test 

Auditory  function  test(s)  

Heanng  aid  exam   .one  ear  

Heanng  aid  exam,  both  ears 
Heanng  aid  chec*    one  ea' 
Heanng  aid  check  bo!*"  ears 
Electro  hearng  aid  test  one 


0362 
0362 
0362 
0362 
0362 


0362 


0230 
0251 


0071 
0363 
0363 
0363 


0363 
0383 
0363 
0363 

0363 
0363 
0363 
0363 


0364 
0365 
0364 
0364 
0365 


0365 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0365 
0364 
0365 
0365 
0365 
0364 
0363 
0216 
0707 
0363 
0363 
0364 


086 

086 
086 
086 
066 


0.86 


061 
2.43 


1.03 
173 
173 
1.73 


1.73 
173 
1.73 
173 
173 
1.73 
173 
1  73 


058 

1  31 
058 
056 
1,31 


1  31 
058 
058 
058 
056 
05* 
058 
058 
058 
058 
058 
1  31 
058 
1  31 
1  31 
131 
0,58 
173 
2.61 


173 
1.73 
0.58 


Payment 
Rate 


$31  (K 

$123  70 


SS2.43 

$88  06 

S88  06 
$88.06 


$66.68 
$29  52 

S29  52 
$29  52 
$29  52 

S29  52 
$29  52 
$29  52 
$29  52 
$29  52 
$29  52 
S66  68 
$29  52 
S66  68 
$66  6^ 
Sbf:  W 
%29  Si 
$8f  y-. 
?  ■  5:  Bf= 
S''  X 
SB*  '*. 

ssf  :it 

$29  52 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


$43  78 
$43  78 
$43  78 
S4378 
$4378 

$43  78 


$86.06 
$8806 

$88  06 
$88  06 
$88  06 
$88  06 
$88  06 
$88  06 

S29  52 
$66  66 
S29  52 
S29  52 
$66  68 


$9  63 

$9  63 
$9  63 

$9  63 
$9  63 

$9.63 


$14.26 
SZ7.99 


S1422 
$32  56 

$32  58 
$32.58 


$32  58 
$32  58 
$32  58 
$32  58 
$32  58 
$32  58 


$11.51 
$20  00 
$11  51 
$11  51 
$20  00 


$20  00 
$11  51 
$11.51 
$11.51 
S11  51 
$11  51 
$11.51 
$11.51 
$11  51 
$11  S3 
$1 1  51 
S20  00 
$11  51 
$20  00 
$20  00 
$20  00 
$11  51 
$32  58 
S59  79 

$32  58 
S32  58 

$11  51 


$8  76 
$8  76 
S8  76 

$8  76 
$8  76 

$8  76 


$6  21 
$24  74 


$1049 
$1761 
$1761 
$17  61 


$1761 
$1761 
$1761 
$1761 
$1761 
$1761 
$1761 
S1761 


$5  90 

$13  34 

$5  90 

$5  90 

$1334 


$1334 

$5  90 

$5  90 

$5  90 

$5  90 

$5  90 

$5  90 

$5  90 

$5  90 

$5  90 

$5  90 

$13  34 

$5  90 

$1334 

$1334 

$1334 

$5  90 

$1761 

$26  57 

$1500 

$1761 

$1761 

$5  90 


CPT  cooes  arx:  aesc.nptions  jm,  are  cocvign' 
Copynght  Ar^^nca"  Denta  Associatior  Ai  -.g•^ 
■  Code  IS  new  ir  2002. 


-.e-ica-  Me^if-a  AssocaT'or-   Ai  R.gnis  Rese ■vec  A3plca^*  f  ARS't)FAF*S  App<y. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


APC 

Relative 
Weight 

Payment 
Rate 

National 
Unadjusted 
Copayment 

Minimum 
Unadjusted 
Copayment 

$20  00 
$11.51 
$105  29 
$105.29 
$105,29 
$105.29 

0365 
0364 
0094 
0094 
0094 
0094 

1.31 
058 

608 
6  08 
6  08 
6.08 

$66.68 
$29  52 

$309  50 
$309  50 
$309  50 
$309  50 

$1334 
$5  90 

$61  90 
$61  90 
S61  90 
$61.90 

0973 

$250  00 
$2,250  00 

$50  00 

0981 

$450  00 

$42  67 
$65  23 
$65.23 

0120 
0267 
0267 
0104 

3.08 
233 

233 
87  98 
87  98 
59  49 
5949 

$156.78 

$11861 
$11861 
$4.47853 
$4  478  53 
$3,028  28 
$3,028.28 

$31  36 

$23  72 

$23  72 

$89571 

0104 

$895  71 

00R3 
00R3 

$794  30 
$794  30 

$605  66 
$605  66 

$4.68317 
$4,68317 

0082 
0082 

92.00 
92.00 

$1,351.74 
$1,351.74 

$936.63 
$936  63 

0099 

0.35 

$17.82 

$9.80 

$3.56 

0100 

1.47 

$74.83 

$41.15 

Si 4  97 

0100 
0100 

1  47 
1  47 

$74  83 
$74  83 

S1782 

$41  15 

$41  15 

$9,80 

$14.97 
$14  97 

0099 

0.35 

$3  56 

0100 
0100 

1.47 
1.47 

$7483 
$7483 

$41  15 

S41  15 

$14  97 

S14  97 

0100 
0100 

1.47 
1.47 

$74  83 

$74  83 

$41  15 

$41  15 

$1497 
$1497 

0100 

1.47 

$74.83 

$41.15 

$14.97 

S42  76 
$42.76 

$23  51 
$23.51 

0097 
009? 

0.84 
0.84 

S8  55 
$8.55 

0099 
0269 
0697 
0269 
0697 
0270 
0270 

035 
385 
208 
3  85 
2  08 
530 
5.30 

$17  82 
SI 95  98 
S105  88 
$195  98 
$105  88 
S269  79 
$269.79 

$9  80 

$101  91 
$55  06 

$101  91 
$55  06 

$145  69 

$14569 

$145  69 
$145  69 

$145  69 
$101  91 
$55  06 
$55  06 
$101  91 
S838  92 
S295  70 

$3  56 
$39  20 

$21  18 
$39  20 
$21  18 
$.5,3  96 
.$,53  96 

0270 
0270 

530 

530 

$269  79 
$269  79 

$269  79 
$195  98 
$105  88 
$105  88 
$195  98 
$1  767  90 
$811  92 

$53  96 
$53  96 

0270 
0269 
0697 
0697 
0269 
0080 
0103 

5.30 
385 

208 

208 

3  85 

34  73 

15  95 

$53  96 
$39  20 
$21  18 
$21  18 
$39  20 
$353  58 
$162  38 

92595 

92596 

92599 

92950 

92953 

92960 

92961 

92970 

92971 
•92973 
•92974 

92975 

92977 

92978 

92979 

92980 

92981 

92982 

92984 

92986 

92987 

92990 

92992  C 

92993  C 

92995  T 

92996  T 
9299?  C 


92998  C 


93000 

E 

93005 

S 

93010 

A 

93012 

N 

93014 

E 

93015 

E 

93016 

E 

93017 

X 

93018 

E 

93024 

X 

■93025 

X 

93040 

E 

93041 

S 

93042 

E 

93224 

E 

93225 

X 

93226 

X 

93227 

E 

93230 

E 

93231 

X 

93232 

X 

93233 

E 

93235 

E 

93236 

X 

93237 

E 

93268 

E 

93270 

X 

93271 

X 

93272 

E 

93278 

s 

93303 

s 

93304 

s 

93307 

s 

93308 

s 

93312 

s 

93313 

s 

93314 

N 

93315 

s 

93316 

s 

93317 

N 

93318 

s 

93320 

s 

93321 

s 

93325 

s 

93350 

s 

93501 

T 

93503 

T 

Electro  hearng  aid  tst,  tx5th  

Ear  protector  evaluation  

ENT  procedure/service    

Heart/lung  resuscitation  cpr  

Temporary  external  pacing  

Cardioversion  electric  ext   

Cardioversion,  electnc,  ml 

Cardioassist  internal    

Cardioassist  external 

Percut  coronary  thrompectomy  ., 

Cath  place,  cardio  Drachytx   , 

Dissolve  clot  hear;  vessel     

Dissolve  clot  iTear!  vessel     

Intravasc  us   heart  add-on     

Intravasc  us  heart  add-on    

Insert  intracoronary  stent  

Insert  intracoronary  stent  

Coronary  artery  dilation  , 

Coronary  artery  dilation  , 

Revision  of  aortic  valve  

Revision  of  mitrai  valve  

Revision  of  pulmona"^  valve  

Revision  of  heart  champer     

Revision  of  heart  chambe''     

Coronary  athe'ectomy  

Coronary  atherectomy  add-on  .. 

Pu!  art  balloon  repr  percui  

Pul  art  balloon  repr   percu!     

Electrocardiogram  cc.mplete 

Electrocardiogram  tracing     

Electrocardiogram  'eport 

Transmission  of  ecg  

Report  on  transmitted  ecg      

Cardiovascular  stress  test   

Cardiovascular  stress  test      

Cardiovascular  stress  test     

Cardiovascular  stress  test    

Cardiac  drug  stress  test  

Microvolt  t-wave  assess 

Rhythm  ECG  with  report  

Rhythm  ECG    tracing     

Rhythm  ECG   report      

ECG  monitor  report   24  hrs  

ECG  monitor  record   24  hrs  

ECG  monitor  report   24  hrs  

ECG  monitor  review   24  hrs  

ECG  monitor  report  24  hrs  

Ecg  monitor  reccd   24  hrs   

ECG  monitor  report    24  hrs  

ECG  monitor  review   24  hrs  

ECG  monitor  report   24  hrs 

ECG  monitor  report   24  hrs    

ECG  monitor  review  24  hrs  

ECG  record,  review       

ECG  recording  

Ecgmonitonng  and  analysis  .k.. 

Ecgreview  interpret  only    

ECG  signal-averaged    

Echo  transthoracic        

Echo  transthoracic       

Echo  exam  o(  heart      

Echo  exam  of  heart      

Echo  transesophageal 

Echo  transesophageal  

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal  

Echc  transesophageal  mtraop  . 

Doppier  echo  exam  heart  

DoDpier  echo  exam  heart  

Doppler  color  flow  add-on     

Echo  transthoracic  

Right  heart  cathelenzation    

I  Inseri'place  heart  catheter    


CPT  codes  arx!  oescnptions  only  are  copyngfii  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copyfgit  Ar^^erlca^  Dental  Association  All  ngms  reserved 
■  Code  s  new  ,n  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT' 
HCPCS 


Status 
Indicator 


Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


Nationa 
Unad)us!ec 
Copaymenr 


93505 

T 

93508 

T 

93510 

T 

93511 

T 

93514 

T 

93524 

T 

93526 

T 

93527 

t 

93528 

T 

93529 

T 

93530 

T 

93531 

T 

93532 

T 

93533 

t 

93536 

D 

93539 

N 

93540 

N 

93541 

N 

93542 

N 

93543 

N 

93544 

N 

93545 

N 

93555 

N 

93556 

N 

93561 

N 

93562 

N 

93571 

N 

93572 

N 

93600 

T 

93602 

T 

93603 

T 

93607 

D 

93609 

T 

93610 

T 

93612 

T 

•936-;  3 

T 

93615 

T 

93616 

T 

93618 

T 

93619 

T 

93620 

T 

93621 

T 

93622 

T 

93623 

T 

93624 

T 

93631 

T 

93640 

S 

93641 

S 

93642 

s 

93650 

T 

93651 

T 

93652 

T 

93660 

S 

93662 

s 

93668 

E 

•93701 

T 

93720 

E 

93^21 

S 

93722 

E 

93724 

S 

93727 

s 

93731 

s 

93732 

s 

93733 

s 

93734 

s 

93735 

s 

93736 

s 

93737 

D 

93738 

D 

93740 

s 

93741 

s 

93742 

s 

93743 

s 

93744 

s 

93760 

E 

Biopsy  of  heart  limng  

Cath  placemen!  angiography 

Lett  heart  catheterization 

Lefl  heart  catheterization  

Left  heart  catheterization 

Left  heart  rathetenzation  ....... 

Rt  &  Lt  heart  catheters    

Rt  &  Lt  heart  catheters    

Rt  &  Lt  heart  catheters    

Rt   Lt  heart  cathetenzation  .... 

Rt  heart  cath  congenital  

R  &  I  heart  cath  congenital  , 
R  &  I  heart  cath  congenital  , 
R  &  :  heart  cath   congenital  .. 

Insert  circulation  assi       

Injection  cardiac  cath  

Iniection  cardiac  cath    

Injection  for  lung  angiogram 
Injection  for  heart  x-rays 

Injection  for  nea"  x-rays  

Injection  for  aortography  

Inject  lor  coronary  x-rays  

Imaging  .cardiac  cath      

Imaging  cardiac  cath 
Cardiac  output  measuremen- 
Cardiac  output  measurement 
Heart  flow  reserve  measure  ,, 
Heart  flow  reserve  measure  .. 

Bundle  of  His  recording  

Intra-atnal  recording        

Right  ventncuiar  recording  .... 
Left  ventricular  recording  ........ 

Mapping  of  tachycardia  

Intra-atnal  paang    

Intraventricular  pacing  

Electrophys  map  3d  add-on 
Esophageal  recording 

Esophageal  recording      

Heart  rtiyttirr,  pacing        

Electrophysiotogy  evaluation 
Eiectrophysiology  evaluation 
Electrophysiotogy  evaluation 
Eiectrophysiology  evaluation 

Stimulation  pacing  heart 

Electrophysiologic  study  

Heart  pacing   mapping    

Evaluation  heart  device  

Eiectrophysiology  evaluation 
Electrophysiotogy  evaluation 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrttythn-  focus 
Ablate  heart  dysmythm  focus 
Tilt  table  evaluation 

Intracardiac  ecg  ncei        

Penpheral  vascular  rehab  

Bioimpedance  thoracic 
Total  body  plethysmography 

Plethysmography  tracing  

Plethysmography  report 

Analyze  pacemalser  system 
Analyze  ilr  system 
Analyze  pacemaKer  system. 
Analyze  pacemai(er  system    , 
Telephone  anaiy  pacemaker 
Analyze  pacemalcer  system 
Analyze  pacemaker  system 
Telephone  anaty  pacemaker 
Analyze  cardiO' defibrillator 
Analyze  cardiodefibniiator 
Temperature  gradient  studies 
Analyze  ht  pace  device  sngi 
Analyze  hi  pace  device  sngi 
Analyze  ht  pace  device  dual 
Analyze  ht  pace  device  dual  . 
Cephalic  thermogram      


0103 

0080 
008C 
X)8C 
OO80 
D08C 
3080 
008C 
0080 
0080 
0O8C 
008C 
008C 
0080 
0103 


0087 

0087 
0087 

ooe"" 

008" 
008' 

ooe~ 

0087 
0087 
008~ 
0087 
0085 
308£ 
0085 
0085 
008" 
008" 
308- 
0084 
0084 
0084 
0086 
008€ 
0086 
0101 
0270 


0970 

0096 

0690 
069C 
0690 
0690 
0690 
0690 
0690 
069C; 
068S 
0689 
0096 
0689 
068  ■? 
0689 
0669 


15  95 

34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
34  73 
15,95 


52  46 

52  46 

52  46 

52  46 

52  46 

52  46 

52  46 

52  46 

52  46 

52  46 

52  46 

38  69 

38  69 

38  69 

38  69 

52  46 

52  46 

52  46 

199  65 

■99  65 

•99  65 

72  72 

72  72 

72  72 

3  74 

5.30 


1.71 


037 

0  37 
0  37 
0  37 
0  37 
0  37 
0  37 
0  3" 
0  43 

0  43 

1  71 
0  43 
0  43 
0  43 
0.43 


$81192  I 
$1  767.90  ' 

$1  767  90 
$1  767  90 
Si  767  90 
Si  767  90 
S1  767  90 
Si  767  90 
$1  767  90 
$1  767  90 
Si  767  90 
$1  767  90 
$1  767  90 
$1  767  90 
$81 1 .92 


$2  670  42 
S2  670  42 

S2  670  42 
S2  670  42 

S2  670  42 
S2  670  42 
$2  670  42 
52  670  42 
S2  670  42 
S2  670  42 
S2  570  42 

51  969  48 
$1  969  48 
$1  969  48 
$1  969  48 

52  670  42 
S2  6-C  42 

52  6-0  42 
Sic  162  98 
S'C  '62  98 
S-C  '62  98 

$3  70-  ^4 

53  70 1  74 
S3  701  74 

$190  38 
S269  79 


S295  -C 
S838  92 
$838  92 
S838  92 
S836  92 
S838  92 
5836  92 
S836  92 
S838  92 
S838  92 
SS38  92 
S836  92 
S836  92 
$838  92 
$295.70 


$654  48 
S654  46 
S654  48 
$654  46 


$1,266.37 
$1265^37 

$1.265  37 

$104  70 
S*45  69 


$25  00  j  

S8-  05  '  $47.87 

$1683  $1035 

518  83  $10  35 

$18  83  $10  35 

S'S63  S10  35 

$■6  83  Sic  35 

$16  83  Si  0  35 

$18  85  $10  35 

S'6  83  $1035 

S2'  89  Si 2  03 

$2-  89  S12  03 

S87  05  $4-87 

S2'  8S  S12  03 

$2189  $12  03 

$2189  $12  03 

$21.89,  $12.03 


-''fl3i..s:ec 
lopa,— ,ent 

$•62  38 
S353  58 
S353  58 
S.353  56 
S55:-  56 

S353  se 

S3  5';  '-'■- 

Sj5>5  it 
S353  56 
S353  56 
S353  58 
$353  58 
S353  58 
$162.38 


$534  06 
S534  08 
$534  08 
$534  08 
$534  08 
$534  08 
S534  08 
$534  08 
$534  08 
$534  06 
S534  08 
S393  90 
$393  90 
$393  90 
S393  90 
$534  08 
$534  08 
$534  06 
S2  032  6.: 
S2  032  6C 
S2  032  60 
$-40'  35 
$-40  3£ 
S-40  3: 
$38  OS 
S53  9€ 

$5  OC 


$1741 


$3  77 
$3  77 
$3  77 
$3  77 
$3  77 
$3  77 
$3  77 
$3  77 
S4  38 
$4  36 
S--4-, 
$4  38 
$4  38 
$4  38 
$4  38 


CPT  codes  ana  descriptions  only  are  copyigM  A-nenca^  Medical  Association  Al  Oigits  ^ese-vec   VipiicaO*  ■=  A«S  D^  ARS  Apply 
Cooyngnt  Ar^erican  Dental  Association  Al'  ngni^  -eserveC 
■  Code  IS  riew  m  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 
Indicator 


Description 


APC 


Relative 
Weight 


Payment 
Rate 


National     Minimum 
Unadiusted   Unadjusted 
Copaymeni   Copayment 


93762 

93770 

93784 

93786 

93788 

93'-90  j 

93797 

93798 

93799 

938:^5 

93880 

93882  j 

93886  ' 

93888 

93922 

93923 

93924 

93925 

93926 

93930 

93931 

9396b 

93970 

93971 

93975 

93976 

93978 

93979 

93980 

93981 

9399C 

94010 

94*014 

94015 

94016 

94060 

94070 

94150 

94200 

94240 

94250 

94260 

94350 

94360 

94370 

94375 

94400 

94450 

94620 

94621 

94640 

94642 

94650 

94651  I 

94652 

94656 

94657 

94660 

94662 

94664 

94665 

94667  I 

94668  I 
94680 
94681 
94690 
94720 
94725 
94750 
94760 
94761 
94762 
94770  1  X 
94772  X 
94799  X 


E 
N 

E 
E 
E 
E 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 

s 
s 
s 
s 

X 
X 
X 
X 
X 
X 
N 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

s 

s 
s 
s 
c 

s 

s 
s 
s 
s 
s 
s 
s 

X 
X 
X 
X 
X 
X 
N 
N 
N 


Peripheral  thermogram  

Measure  venous  pressure 

Ambuiaton^  BP  momtonng  

Ambulator,'  BP  recording  

AmDulatory  BP  analysis  

Review  report  BP  recording  

Cardiac  rehab  

Cardiac  rehab  monitor   

Cardiovascular  procedure  

Extracranial  study     

Extracranial  study  

Extracranial  study  

Intracranial  study    

Intracranial  study  

Extremity  study      

Extremity  study         

Extremity  study         

Lower  extremirv  study  

Lower  extremity  study    

Upper  extremity  study    

Upper  extremity  study  

Extremity  study        

Extremity  study       

Extremity  study         

Vascular  study         

Vascular  study         

Vascular  study         

Vascular  study  , 

Penile  vascular  study      ^.., 

Penile  vascular  study      

Dopoler  flow  testing         

Breathing  capacity  test 

Patient  recorded  spirometry    

Patient  recorded  spirometry  , 

Review  patient  spirometry  , 

Evaluation  of  wr^eezmg  

Evaluation  of  wheezmg    

Vital  capacity  test  

Lung  function  test  (MBC/MW) 

Residual  lung  capacTy  

Expired  gas  collection      

Thoracic  gas  volume 
Lung  nitrogen  washout  cun^e  ... 
Measure  airflow  resistance      .... 
Breath  airway  closing  volume  .. 
Respiratory  flow  volume  loop  ... 
C02  breathing  response  curve 
Hypoxia  response  cun/e 
Pulmonary  stress  testsimpie  ... 
Pulm  stress  test/complex 
Airway  inhalatKVi  treatment 
Aerosol  inhalation  treatment  .... 
Pressure  breathing  ilPPBi 
Pressure  breattiing  (IPPBi 
Pressure  breathing  (iPPBi 
Initial  ventilator  mgmt 

Continued  ventilator  mgmt     

Pos  airway  pressure  CPAP    ... 

Neg  press  ventilation   cnp     

Aerosol  or  vapor  inhalations    ... 
Aerosol  or  vapor  inhalations  .... 

Chest  wall  manipulation  

Chest  wall  manipulation  

Exhaled  air  analysis,  o2 
Exhaled  air  analysis  oZco2    ... 
Exhaled  air  analysis 

Monoxide  diffusing  capacity  

Membrane  diffusion  capacity  ... 
Pulmonary  compliance  study  ... 
Measure  blood  oxygen  level  ... 
Measure  blood  oxygen  level  ... 
Measure  blood  oxygen  level  ... 
Exhaled  cart»n  dioxide  test  ... 
Breath  recording  infant 
Pulmonary  service  procedure  .. 


0095 
0095 
0096 
0096 

0267 
0267 
0267 
0267 
0096 
0096 
0096 
0267 
0267 
0267 
0267 
0096 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0367 
0367 
0367 
0369 
0368 
0368 


0367 

0368 

0367 
0368 
0368 
0368 
0368 
0367 
0368 
0367 
0368 
0369 
0077 
0078 
0077 
0077 


0079 
0079 
0068 
0079 
0077 
0077 
0077 
0077 
0368 
0368 
0367 
0367 
0368 
0368 


0367 
0369 
0367 


061 

0  61 

1  71 
1  71 
233 
233 
2.33 
233 
1  71 
1  71 

1  71 

2  33 
233 
233 
233 

1  71 

2  33 
233 
233 
233 
233 
233 
233 
233 
233 
0  70 
0  70 

0  70 
349 

1  47 
1  47 


070 

1  47 
0.70 
1  47 
1  47 
1  47 
1  47 
070 
1  47 
070 
1  47 
3  49 
039 
086 
039 
0.39 


060 
060 
3  02 
060 
0  39 
0  39 
039 

0  39 
1.47 

1  47 
070 

0  70 

1  47 
1.47 


070 
349 

0  70 


CPT  codes  and  descnptions  only  are  copyngnt  American  Medical  Association  All  Rignts  Reserved  Applicable  FARS/DFARS  Apply. 
Copyrigft  American  Dentai  Association  Ail  "gnts  'eserved 
■  Code  s  Tew  :r.  2002 


S31  05 

S31  05 

S87  05 

S87  05 

S11861 

S11861 

S11861 

$11861 

S87  05 

S87  05 

S87  05 

$11861 

S11861 

$11861 

$11861 

S87  05 

$11861 

$118-61 

S11861 

$11861 

$11861 

$11861 

$11861 

S11861 

S11861 

$35  63 

S35  63 

$35  63 

$177  65 

$7483 

$74.83 

$35.63 
$7483 

$35  63  I 
$74  83  I 
$74  83 
$7483 
$7483 
$35  63 
$7483 
$35  63 
$74  83 
$177  65 
$19  85 
$4378 
$19.85 
$19.85 

$30  54 
$30  54 
$153  73 
$30  54 
$1985 
$1985 
$1985 
$19  85 
$74.83 
$74  83 
$35  63 
$35  63 
$7483 
$7483 


$35.63 

$177.65 
$35  63 


$1646 

S16  46 
S47  87 
S47  87 
S65  23 
S65  23 
S65  23 
S65  23 
S47  87 
S47  87 
$47.87 
$65  23 
$6523 
$65  23 
$65  23 
S47  87 
S65  23 
$65  23 
$65  23 
$65  23 
$65  23 
$65  23 
$65.23 
S65  23 
S65  23 
$17  82 
$17  82 
$17  82 
$58  50 
$38  16 
$38  16 


$1782 

$38  16 
$17  82 
$38  16 
$38  16 
$38  16 
$38  16 
$17  82 
$38  16 
$17  82 
$38  16 
$58  50 
$1091 
$1883 
$10  91 
$10.91 

$1679 
$16  79 
$84  55 
$16  79 
$1091 
$1091 
$10  91 
$1091 
$38  16 
$38  16 
$1782 
$17  82 
$38  16 
$38  16 


$17  82 
$58  50 
$17  82 


$6.21 

S621 
S1741 
S1741 
S23  72 
$2372 
S23  72 
S23  72 
$1741 
S1741 
$17.41 
$2372 
$2372 
$2372 
$23  72 
S1741 
$23  72 
$23  72 
$23  72 
$23  72 
$23  72 
$23  72 
$23  72 
$23  72 
$23  72 
$7  13 
$7  13 
$7  13 
$35  53 
$14  97 
$14  97 

$7  13 

$14  97 

$7  13 

$14  97 

$14  97 

$14  97 

$14  97 

$7  13 

$14  97 

$7  13 

$14  97 

$35  53 

$3  97 

$8  76 

$3  97 

$3  97 

$6  11 

$611 

$30  75 

$6  11 

$3  97 

$3  97 

$397 

$397 

$14  97 

$14  97 

$7  13 

$7  13 

$1497 

$1497 


$7.13 
$35  53 

$7  13 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/     ■     Status 
HCPCS       Indicator 


Oescnption 


APC 


95004 

X 

95010 

X 

95015 

X 

95024 

X 

95027 

X 

95028 

X 

95044 

X 

95052 

X 

95056 

X 

95060 

X 

95065 

X 

95070 

X 

95071 

X 

95075 

X 

95078 

X 

95115 

X 

95117 

X 

95120 

E 

95125 

E 

95130 

E 

95131 

E 

95132 

E 

95133 

E 

95134 

E 

95144 

X 

95145 

X 

95146 

X 

95147 

X 

95148 

X 

95149 

X 

95165 

X 

95170 

X 

95180 

X 

96199 

X 

•95250 

T 

95805 

s 

95806 

s 

95807 

s 

95808 

s 

95810 

s 

•  95811 

s 

95812 

s 

95813 

s 

95816 

s 

95819 

s 

95822 

s 

95824 

s 

95827 

s 

95829 

s 

95830 

E 

95831 

N 

95832 

N 

95833 

N 

95834 

N 

95851 

N 

95852 

N 

95857 

s 

95858 

S 

95860 

8 

95861 

S 

95863 

S 

95864 

S 

95867 

S 

95868 

S 

95869 

s 

95870 

S 

95872 

s 

95875 

s 

95900 

s 

95903 

s 

95904 

s 

95920 

s 

95921 

s 

95922 

s 

95923 

s 

many  antigens 
insect  venom  .. 
insect  venoms 
insect  venoms 
insect  venoms 
insect  vervjms 


Allergy  SKin  tests       

Sensitivity  sKin  tests  

Sensitivity  sKin  tests  

Allergy  skin  tests       

Skin  end  point  titration  

Allergy  skin  tests      

Allergy  patch  tests    

Photo  patch  test       

Photosensitivity  tests 

Eye  allergy  tests    

Mose  allergy  test  

Bronchial  allergy  tests       

Bronchial  allergy  tests       

Ingestion  challenge  test   

Provocative  testing 

Immunotherapy  one  in(ection 

Immunotherapy  miections 

Immunotherapy   one  injection 

Immunotherapy 

Immunotherapy 

Immunotherapy 

Immunotherapy 

Immunotherapy 

Immunotherapy 

Antigen  tt>erapy  services    , 

Antigen  therapy  services  

Antigen  ttierapy  services   

Antigen  therapy  services  

Antigen  therapy  services   

Antigen  ttierapy  services  

Antigen  therapy  services  

Antigen  ttierapy  services  , 

Rapid  desensitization       

Allergy  immunology  services 
Glucose  monitonng  cont 

Multiple  sleep  latency  test 

Sleep  study  unattended    

Sleep  study  attended       

Polysomriography   i-3       

Polysomrxjgraphy   4  or  more     ... 
Polysomnography  w'cpap 
Electroer>cephalogram  (EEG)   .... 
Electroencephalogram  (EEG)    ... 
Electroencephalogram  (EEG)    ... 
Electroencephalogram  (EEG)    ... 
Sleep  electroencephalogram 
Electroencephalography 
Night  electroencephakDgram 
Surgery  electrocorticogram 
Insert  electrodes  for  EEG 
Limb  muscle  testing  manual      .. 
Hand  muscle  testing  manual     .. 
Body  musde  testing   manual     ... 
Body  muscle  testing  manual      .. 
Range  of  motion  measurements 
Range  of  rrxjtion  measurements 
Tensiton  test 

Tensik>n  test  &  myogram  , 

Muscle  test  one  limb       

Muscle  test  two  limbs      

Muscle  test  3  limbs  

Muscle  test  4  limbs         

Muscle  test  head  or  neck 

Muscle  test  head  or  neck 

Muscle  test  tt>or  paraspinai 

Muscle  test  nonparaspinal  

Muscle  lest  one  fitter      

Limb  exercise  test 
Motor  nerve  conduction  test 
Motor  nerve  corxjuction  test 
Sense/mixed  n  conduction  tst     .. 
Intraop  r>erve  test  add-on 
Aulorxxnic  nerv  function  test 
Autonomic  nerv  function  test     ... 
Autorwmic  nerv  function  test   


Relative 
Weight 


Pavme"' 
Aate 


0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0369 
0369 
0361 
0370 
0353 
0353 


0218 

0215 
0218 
0218 
0218 
0218 
0218 
0218 
0215 
0218 
0215 
0215 
0218 
0218 
0215 
0218 
0215 
0215 
0215 


0371 
0371 
0371 
0371 
0371 
0371 
0371 
0371 
0370 
0370 
0972 
0209 
0213 
0209 
0209 
0209 
0209 
0213 
0213 
0214 
0214 
0214 
0214 
0209 
0214 


080 

0.80 

0.80 

080 

0.80 

0  80  ' 

080 

080 

080 

0  80 

080 

3  49 

3  49 

3  25 

080 

0  25 

0.25 


070 
0.70 
070 
070 
070 
0.70 
070 
070 
080 
080 

1054 

2  65 

1054 

1054 

1054 

1054 

265 

265 

2.10 

210 

210 

2.10 

1054 

2  10 


103 

066 
1  03 
1  03 
1  03 

1  03 
1  03 
1  03 
066 
1  05 
066 
066 
1  03 
1  03 
066 
1  03 
066 
066 
066 


$4C'72 
$40  72 
$40  72 
$40  72 
$40  72 
$40  72 
$40  72 
$40  72 
$40  72 
$40  72 
$40  72 
$177  65 
$177  65 
$165  44 
$40  72 
$12  73 
$12.73 


$35 

$35 
$35 
$35 

$35 

$36 
$36 
$36 

$40 
$40 

$150 
$536 
$•34 
$536 
S536 
$536 
$536 

$134 
$134 
$106 
$106 
$106 
$106 
$536 
$106 


$52  43 
$33  60 
$52  43 
$52  43 
$52  43 
$52  43 
$52  43 
$52  45 
S35  6C 
$52  43 
$3,5  60 
$33  6C 
$52  43 
$52  43 
$33  6C 
$62  43 
$33  6C 
$33  6C 
$33  60 


Naiona 
jnadiustec 
Copayment 


$11  8" 
$11  81 
$11  81 
$11  81 
$11.81 
$11.81 
$11  81 
$11  81 
$11  81 
$11  81 

$58  50 
$58  50 
$82  72 
$11.81 


$11.81 
S'l  81 

$279  X 

$^0  i£ 

S2"9  X 

$2^9  OC 

$2^9  X 

$2^9  X 

$70  15 

$70  15 

$53  45 

$53  45 

S53  45 

$53  45 

$279  X 

$53  45 


$25  59 
$-74- 
$23  59 
$23  59 
$23  59 
$23  59 
$23  59 
$23  59 
$174- 
S23  59 
$1747 
S--4- 
$23  59 
$23  69 

$23  59 
$<74- 
$17  47 
$17  47 


Mmimur*" 
Jnadjusteo 
Copaymeni 


$8 
$6 

$e 

$6 
$8 

$6 
$8 

$6 

$8 

$8 

$6 
$35  53 
$35  53 
$33  09 

$8  *4 

$2  55 

$2  55 


$7  13 

$7  13 
$7  13 
$7 '3 
$7  13 
$713 
$7  13 
$^  -3 
$8  -4 

$6  "4 

$X  X 

$^C-3* 

$26  96 

$107  31 

$107  31 

$107  31 

$107  31 

$26  98 

$26  96 

$2-'  38 

$2'  38 

$2-  38 

$2-  38 

S'C  3" 

$2'  38 


S'G49 

$6^2 

S'C  49 

$•049 

$-0  49 

$•0  49 

$10  49 

$10  49 

$6^2 

$iC  49 

$€  -2 

$6" 

$10  49 

$•0  49 

$6-2 

$1045 

$6^2 

$6  72 

$6  72 
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CPT 
HCPCS 


Status 
Indicator 


Descnptlon 


APC 

Relative 
Weight 

Payment 
Rate 

National 
Unadiusted 

Minimum 
Unadjusted 

1 

Copayment 

Copayment 

0216 

2.61 

$132  86 

S59  79 

$26  57 

0216 

261 

$132  86 

S59  79 

$26  57 

0216 

261 

$132  86 

S59  79 

$26  57 

0216 

2  61 

$132  86 

$59  79 

$26  57 

0215 

066 

$33  60 

$17  47 

$6  72 

0215 

0.66 

$33  60 

$17  47 

$6  72 

0215 

0.66 

$33  60 

$17  47 

$6  72 

0218 

1.03 

$52  43 

$23  59 

$10  49 

0213 

2  65 

$134  90 

$70  15 

$26  98 

0209 

1054 

$536  53 

$279  00 

$107  31 

0209 

1054 

$536  53 

$279  00 

$107  31 

0213 

2  65 

$134  90 

$70  15 

$26  98 

0214 

2.10 

$106.90 

$53.45 

$21.38 

2.65 

$134  90 

$70  15 

0213 

$26  98 

0216 

2.61 

$132  86 

$59  79 

$26  57 

0216 

2.61 

$132  86 

$59  79 

$26.57 

0972 
0972 

$150  00 
$150  00 

$30  00 

$30  00 

0972 

$150  00 

$30  00 

0692 

1434 

$729  96 

$401  47 

$145  99 

0692 

1434 

$729  96 

$401  47 

$145  99 

0692 

14.34 

$72996 

$401  47 

$145  99 

0692 

1434 

$729  96 

$401  47 

$145  99 

0692 

1434 

$729  96 

$401  47 

$14599 

0692 

14.34 

$729  96 

$401  47 

$145  99 

0972 

$150.00 

$30  00 

0972 

$150  00 

$30  00 

0972 
0972 

$150.00 
$150.00 

$30  00 

$30  00 

0373 

1.00 

$50  90 

$14  25 

$1018 

0373 

1.00 

$50  90 

$14  25 

$10  18 

0373 

100 

$50  90 

$14  25 

$1018 

0373 

1.00 

$50  90 

$14  25 

$1018 

0373 

1.00 

$50  90 

$14  25 

$10  18 

0373 

1.00 

$50  90 

$14  25 

$1018 

0322 

1.15 

$58  54 

$1229 

$11.71 

0322 

1.15 

$58  54 

$12  29 

$11  71 

0322 

1.15 

$58  54 

$12  29 

$11  71 

0322 

1.15 

$58  54 

$12  29 

$11  71 

0322 

1.15 

$58  54 

$12  29 

$11.71 

0322 

1.15 

$58  54 

$1229 

$11.71 

0125 

Hm 

$15271 

$3054 

0125 

3.00 

$152.71 

$30  54 

0972 

$150  00 

$30  00 

0973 

$250  00 

$50  00 

0973 

$250  00 

$50  00 

0001 

0.43 

$21.89 

$7  88 

$4.38 

bbbi 

0.43 

$2189 

$7  88 

$4  38 

0001 

0.43 

$21  89 

$7  88 

$4  38 

0001 

0.43 

$21  89 

$7  88 

$4  38 

0001 

0.43 

$21  89 

$7  88 

$4  38 





95925 

S 

95926 

s 

95927 

s 

95930 

s 

95933 

s 

95934 

s 

95936 

S 

95937  ; 

s 

95950 

S 

95951 

s 

95953 

s 

95954 

s 

95955 

S 

95956 

N 

95957 

N 

95958 

8 

95961 

S 

95962 

S 

•95965 

T 

•95966 

T 

•95967 

T 

95970 

S 

95971 

S 

95972 

S 

95973 

s 

95974 

s 

95975 

s 

95999 

N 

•96000 

T 

•96001 

t 

■96002 

T 

•96003 

T 

•96004 

E 

96100 

X 

96105 

X 

96110 

X 

961-1 

X 

96115 

X 

96117 

X 

•%150 

s 

•96151 

s 

•96152 

s 

•96153 

s 

•96154 

s 

•96155 

s 

96400 

E 

96405 

E 

96406 

E 

96408 

E 

96410 

E 

96412 

E 

96414 

E 

96420 

E 

96422 

E 

96423 

E 

96425 

E 

96440 

E 

96445 

E 

96450 

E 

96520 

T 

96530 

T 

96542 

E 

96545 

E 

96549 

E 

•96567 

T 

96570 

T 

96571 

T 

96900 

S 

96902 

N 

96910 

S 

96912 

s 

96913 

s 

96999 

s 

97001 

1* 

97002 

Ia 

Somatosensory  testing  

Somatosensory  testing  

Somatosenson/  testing  

Visual  evoked  ootential  test  

BlinK  reflex  test     

H-reflex  lest  

H-retlex  test  

Neuromuscular  junction  test 

Ambulatory  eeg  monitonng    

EEG  monitonng/videorecord  

EEG  mcnitonng/computer     

EEG  moniloring/giving  drugs  

EEG  dunng  surgeny'  

Eeg  monitonng  cable  radic    

EEG  digital  analysis  

EEG  monitonng  function  test   

Electrode  stimulation  brain    

Electrode  stim  brain  ado  on  

Meg  spontaneous  

Meg.  evoKed  singie       

Meg,  evoked  eacti  addl 

Analyze  neurostim   no  prog  

Analyze  neurostim  simple    

Analyze  neurostim   complex  

Analyze  neurostim  complex  , 

Cranial  neurostim  complex    , 

Cranial  neurostim  complex  , 

Neurological  procedure  

Motion  analysis,  video.  3d       

Motion  test  w  ft  press  meas  

Dynamic  surface  emg  

Dynamic  fine  wire  emg  

Phys  review  of  motion  tests  

Psyctiotogical  testing   

Assessment  of  aphasia  

Developmental  test  iim         

Developmental  test  extend  

Neurobehavior  status  exam  

Neuropsych  test  battery        

Assess  httt\'t)ehave  imt        

Assess  hittv'behave  subseq  

Intervene  hlth,t)€nave   mdiv  

Intervene  hlth/tiehave,  group  

Interv  hlth/tiehav  fam  w  pt    

Intent  hlthbehav  fam  no  pt  

Chemotherapy   scim     

Inlralesional  chemo  admin  

Intralesional  chemo  admin 
Chemotherapy  push  technique 
Chemotherapy  mtusion  method 
Chemo   infuse  method  add-on 
Chemo  infuse  method  add-on 
Chemotherapy  push  technique    . 
Chemotherapy  infusion  method 
Chemo  infuse  method  add-on 
Chemotherapy. infusion  method 
Chemotherapy   intracavitary 

Chemotherapy   intracavitary   

Chemotherapy   into  CNS     

Pump  refilling  maintenance  

Pump  refilling   maintenance  

Chemotherapy  iniection  

Provide  chemotherapy  agent  ...... 

Chemotherapy  unspecified  

Photodynamic  tx   sKin  

Photodynamic  tx  30  mm       

Photodynamic  tx  add:  15  mm 

Ultraviolet  light  therapy  

Tnchogram         

Photochemotherapy  with  UV-B  . 
Photochemotherapy  with  UV-A  . 
Photochemotherapy  UV-A  or  B 

Dermatological  procedure     

Pi  evaluation        

Pt  re-evaluation  
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opt/ 

Status 

HCPCS 

Indicator 

97003 

A 

97004 

A 

•97005 

E 

•97006 

E 

97010 

A 

97012 

A 

97014 

A 

97016 

A 

97018 

A 

97020 

A 

97022 

A 

97024 

A 

97026 

A 

97028 

A 

97032 

A 

97033 

A 

97034 

A 

97035 

A 

97036 

A 

97039 

A 

97110 

A 

97112 

A 

97113  i  A 

97116 

A 

97124 

A 

97139 

A 

97140 

A 

97150 

A 

97504 

A 

97520 

A 

97530 

A 

97532 

A 

97533 

A 

97535 

A 

97537 

A 

97542 

A 

97545 

A 

97546 

A 

97601 

A 

97602 

N 

97703 

A 

97750 

A 

97780 

E 

97781 

E 

97799 

A 

97802 

A 

97803 

A 

97804 

A 

98925 

S 

98926 

S 

98927 

S 

98928 

s 

98929 

S 

98940 

s 

98941 

S 

98942 

s 

98943 

E 

99000 

E 

99001 

E 

99002 

E 

99024 

E 

99025 

E 

99050 

E 

99052 

E 

99054 

E 

99056 

E 

99056 

E 

99070 

E 

99071 

E 

99075 

E 

99078 

N 

99080 

E 

99082 

E 

99090 

E 

•99091 

E 

Descnption 


APC 


Ot  evaluation    

Ot  re-evaluation 

Athletic  tram  eval     

Athletic  tram  reeval  

Hot  or  cold  packs  therapy  

Mechanicai  traction  therapy  

Electric  stimulation  therapy  , 

Vasopoeumatic  device  thersipy  

Paraffin  bath  therapy 

Microwave  therapy    

Whirlpool  therapy      

Diathermy  treatment  

Infrared  ttierapy        

Ultraviolet  therapy     M. 

Etectncai  stimulation         

Electnc  current  therapy      

Contrast  bath  theraipy  

Ultrasound  theraipy  

Hydrotherapy  

Physical  therapy  treatment 

Therapeutic  exercises      

Neuromuscular  reeducation  

Aquatic  therapy  exercises  

Gait  training  therapy  

Massage  therapy      

Physical  medicine  procedure      

Manual  therapy  

Group  therapeutic  procedures    

Orthotic  training  

Prosthetic  training     

Therapeutic  activities 

Cognitive  skills  oevelopment 

Sensory  integration  

Self  care  mngment  training         

Community 'work  reintegration     

Wheelchair  mngment  trainma     

Work  hardening  

Work  hardening  add-on     .^ 

Wound  care  selectrve 

Wound  care  non-seleclrve .•, 

Prosthetk:  checkout  

Physical  performance  test  

Acupuncture  wo  stimul      .' .';. 

AcupurKlure  w'stimui  

Physwal  medici.ie  procedure     

Medkiial  nutntion   indiv  in  

Med  nutrition  mdiv   subseq  

Medical  nutrition   group     

Osteopathic  manipulation  

Osteopathic  manipulation  

Osteopathic  manipulation  

Osteopathic  niampulatior.   

Osteopathic  rnampulation  „ 

Chiropractic  manipulation 

ChiropractK;  manipulation    

Chiropractic  manipulation  

Chiropractic  manipulation  

Specimen  tiandling    

Specimen  handling   

Device  tiandling        

Postop  toMow-up  visit  

Initial  surgical  evaluation  

Medical  services  after  hrs  

Medical  services  at  night   

Medical  serves  unusual  hrs 

Non-office  medical  services  

Office  emergency  care       

Special  supplies  

Patient  educatKxi  matenals 

Medical  testimony      

Group  tiealth  education   

Special  reports  or  forms    

Unusual  physician  travel  

Computer  data  analysis    

Collect/review  data  from  pt  ; 


Relative 
Weight 


0060 

0060 
0060 
0O60 
0060 
0060 
0060 
0060 


023 

0  23 
0  23 
0  23 
0  23 
0  23 
0.23 
023 


Payme" 
Rate 


$11.71 

$11  71 
$11  71 
$11  71 
$11  71 
$11  71 
$11.71 
$11.71 


Nationa 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


$2  34 
iZ  34 
$2  34 

S2  >i 
S2  34 
S2  3i 
$2  34 
$2  34 


CPT  codes  and  descriptions  only  are  copyngw  Amencar  Medica-  Assooatior-  All  Rights  Reserved  ApptcaOte  FARSOFARS  Apply 
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CPT 
HCPCS 


Status 
Indicator 


99100 

E 

99116 

E 

99135 

E 

99140 

E 

99141 

N 

99142 

N 

99170 

T 

99172 

E 

99173 

E 

99175 

N 

99 '83 

E 

99185 

N 

99186 

N 

99190 

C 

99191 

C 

99'92 

c 

99195 

X 

99199 

E 

99201 

V 

99202 

V 

99203 

V 

99204 

V 

99205 

V 

99211 

V 

99212 

V 

99213 

V 

99214 

V 

99215 

V 

99217 

N 

99218 

N 

99219 

N 

99220 

N 

99221 

E 

99222 

E 

99223 

E 

99231 

E 

99232 

E 

99233 

E 

99234 

N 

99235 

N 

99236 

N 

99238 

E 

99239 

E 

99241 

V 

99242 

V 

99243 

V 

99244 

V 

99245 

V 

99251 

c 

99252 

c 

99253 

c 

99254 

c 

99255 

c 

99261 

c 

99262 

c 

99263 

c 

99271 

V 

99272 

V 

99273 

V 

99274 

V 

99275 

V 

99281 

V 

99282 

V 

99283 

V 

99284 

V 

99285 

V 

99288 

E 

•99289 

N 

•99290 

N 

99291 

S 

99292 

N 

99295 

c 

99296 

c 

99297 

c 

99298 

1  0 

Descnption 


Special  anesthesia  service 

Anesthesia  with  hypothermia  ., 
Special  anesthesia  procedure 
Emergency  anesthesia 
Sedation   iv  im  or  inhalant 
Sedation  oral  rectal,  nasa. 
Anogenital  exam  child 

Ocular  function  screen  , 

Visual  acuity  screen       

Induction  of  vomiting 
Hyperbanc  oxygen  therapy    ... 

Regional  hypotherrrna   

Total  body  hypothermia 

Special  pump  services  

Special  pump  services  

Special  pump  services  

Phlebotomy 

Special  service  proc  report 
Office,  outpatient  visit  new 
Ottice'outpatient  visit   new 
Office,  outpatient  visit   new 
Office. outpatient  visit   new     ... 
Office- outpatient  visit   new 
Office  outpatient  visit  est 
Office,  outpatient  visit   est 
Oftice/outpatient  visit,  est 
Office/ outpatient  visit  est 
Office,  outpatient  visit  est 
Observation  care  discharge    .. 

Observation  care  

Observation  care  

Observation  care  

Initial  hospital  care  

Initial  hospital  care        

Initial  hospital  care        

Subsequent  hospital  care 
Subsequent  hospital  care 
Subsequent  hospital  care 
Observ'hosp  same  date 

Observ/hosp  same  date  

Obser^'hosp  same  date  

Hospital  discharge  day  

Hospital  discharge  day  

Office  consultation 

Office  consultation 

Office  consultation  

Office  consultation 

Office  consultation       

Initial  inpatient  consult  

initial  inpatient  consult  

Initial  inpatient  consult  

initial  inpatient  consult 
Initial  inpatient  consult 
Follow-up  inpatient  consult    .. 
Follow-up  inpatient  consult   ... 
Follow-up  inpatient  consult     .. 
Confirmatory  consultation 
Confirmatory  consultation 
Confinmatory  consultation 
Confirmatory  consultation 
Confirmatory  consultation 
Emergency  dept  visit 

Emergency  dept  visit    

Emergency  dept  visit    

Emergency  dept  visit     

Emergency  dept  visit    

Direct  advanced  life  support  . 

Pi  transport   30-^4  mm 

R  transport  addl  30  mm 

Critical  care  first  hour  

Cntical  care   addl  30  min  

Neonatal  critical  care   

Neonatal  cntical  care   

Neonatal  critical  care   

Neonatal  critical  care   


ARC 


Relative 
Weight 


Payment 
Rate 


0191 


0372 


0600 
0600 
0601 
0602 
0602 
0600 
0600 
0601 
0602 
0602 


0600 
0600 
0601 
0602 
0602 


0600 
0600 
0601 
0602 
0602 
0610 
0610 
0611 
0612 
0612 


0620 


0.23 


0.53 


0.66 

086 

0  95 

1  38 
1.38 
0  86 
086 

0  95 

1  38 
1.38 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


086 
086 
0.95 
1.38 
1.38 


086 

0  86 
095 

1  38 
1.38 
1.23 
1.23 
2.16 
3.49 
3.49 


8.40 


CPT  codes  and  3escnptions  omv  a'e  copynqm  A.-nencar  Medtcai  Association  All  Rignts  Reser-.eo   AooiicaDie  FARS/DFARS  Appty 
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$11.71 


S26  98 


$43.78 

$43  78 
$48  36 
$70  25 
$7025 
$43  78 
$43  78 
$48  36 
$70  25 
$70.25 


$43  78 

$43  78 
$48  36 
$70  25 
$70.25 


$43  78 

$43  78 

$48  36 

$70.25 

$70  25 

$6261 

$6261 

$109  95 

$177  65 

$177  61. 


$427.59 


$3.40 


$10.09 


$1941 
$1941 
$36  47 
$54  14 
$54  14 


$14966 


$2  34 


S5  40 

S876 

$8  76 

$967 

$14.05 

$1405 

$8  76 

$8  76 

$9  67 

$14  05 

$14  05 


$8  76 

$8  76 

$9  67 

$14  05 

$14.05 


$8  76 
$876 
$9  67 
$1405 
$1405 
$12  52 
$12  52 
$21  99 
$35  53 
$35  53 


$85  52 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 

Indicator 


DescnptKsn 


APC 


Relative 
Weight 


Payme^ 
Rate 


Natior-.a  iv'i-i.-.j- 

Jr.aoiustec       w'adiusiec 
Copayment      Copayment 


99301     E 

Nursing  facility  care  

99302     E 

Nursing  facility  care  

Nursing  faciliK  care     

99303     E 

9931 1     E 

Nursing  fac  care  subseq  

99312     E 

Nursing  fac  care   suDseq  

99313     E 

Nursing  fac  care  subseq  

99315     E 

Nursing  fac  discharge  aay  

99316     E 

Nursing  fac  discharge  day   

99321     E 

Rest  home  visit   new  patient 

99322     E 

Rest  home  visit   new  patient    

99323     E 

Rest  home  visii  new  patient  

99331     E 

Rest  home  visit  est  pat    

99332     E 

Rest  home  visit  est  pat  

99333     E 

Rest  home  visit  est  pat  

99341      E 

Home  visit   new  patient     

99342     E 

Home  visit  new  patient  

99343     E 

Home  visit  new  patient  

99344     E 

Home  visit  new  patient  

99345     E 

Home  visit  new  patient    

Home  visit  est  patient      

99347     E 



99348     E 

Home  visit  est  patient      

99349     E 

Home  visit  est  patien;       

99350     E 

Home  visit   est  patient       

99354     N 

Prolonged  sen/ice  office  

99355     N 

Prolonged  service  office  

99356     C 

Prolonged  service  inpatient  

99357     C 

Prolonged  service  inpatient  

99358     N 

Prolonged  sea   w  c  contact       

99359     N 

Prolonged  serv   wo  contact        

99360     E 

Physician  standbv  services        

99361 

E 

Physicianleam,  conference        „ 

Physician/team,  conference        

99362 

99371 

E 

Physician  phone  consultation     

99372     E 

Physician  phone  consultation   

99373     E 

Physician  phone  consultation   ;. 

99374     E 

Home  health  care  supervision   

99377     E 

Hospice  care  supervision         

99379 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
N 
N 
C 
E 
N 
S 
E 
E 
E 
E 
E 
E 
E 
E 

Nursing  fac  care  supervision      

99380 

Nursing  fac  care  supervisior'      

99381 

Prev  visit   new,  mtant           

99382 

Prev  visit,  new  age '-4   

99383 

Prev  visit,  new   age  5-11  

99384 

Prev  visit  new   age  12-17 

99385 

Prev  visit  new  age  18-39       

99386 

Prev  visit  new  age  40-64          

99387 

Prev  visit   new   65  &  over  

99391 

Prev  visit  est  infant        

99392 

Prev  visit  est  age  1-4  

99393 

Prev  visit  est  age  5-11    

99394 

Prev  visit  est  age  12-17  

99395 

Prev  visit  est  age  18-39  

99396 

Prev  visit  est  age  40-64  

99397 

Prev  visit  est  65  &  over   

99401 

Preventive  counseling   indiv      

99402 

Preventive  counseling  mdiv        

99403 

Preventive  counseling   mdiv        

99404 

Preventive  counseling  indiv        

99411 

Preventive  counseling   group    

99412 

Preventive  counseling  group     

99420 

Health  risk  assessment  test      

99429 

Unlisted  preventive  sen/ice         

99431 

Initial  care  normal  newborn       

99432 

NewtKDm  care  not  in  hosp          

99433 

Normal  nevrtwm  careTiospita     

99435 

Nevrtxjm  discharge  day  hosp    

99436 
99440 

Attendance  birth               „ 

Newtxjm  resuscitation       

0094 

608 

S309  5-: 

99450 

Lifeidisabiiity  evaluation   

99455 

Disability  examination 

99456 

Disability  examination 

99499 

Unlisted  e&m  service  

•99500 

Home  visit  prenatal  

•99501 

Home  visit  postnatal 

•99502 

Home  visrt   nb  care             

•99503 

Home  visit  resp  therapy    

- 

S-05  29 


S6-  9C 


CPT  codes  and  descnpnons  only  are  cocyig'^*  An^enca^  Medica  Associatio'- 
Copynght  American  Dental  Association  All  nghjs  -ese'-zea 
■  Code  IS  new  in  2002 
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CPT 
HCPCS 


Stalus 
Indicator 


Description 


ARC 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


•99504 

E 

•99505 

E 

•99506 

E 

•99507 

E 

•99508 

E 

•99509 

E 

•99510 

E 

•99511 

E 

•99512 

E 

•99539 

E 

•99551 

E 

•99552 

E 

■99553 

E 

•99554 

E 

•99555 

E 

•99556 

E 

•99557 

E 

•99558 

E 

•99559 

E 

•99560 

E 

•99561 

E 

•99562 

E 

•99563 

E 

■99564 

E 

•99565 

E 

•99566 

E 

•99567 

E 

•99568 

E 

•99569 

E 

A0021 

E 

A0080 

E 

A0090 

E 

A010C 

E 

A0110 

E 

A0120 

E 

A0130 

E 

A0140 

E 

A0160 

E 

A0170 

E 

AC  180 

E 

A0190 

E 

A0200 

E 

A0210 

E 

A0225 

A 

A0380 

A 

A0382 

A 

A0384 

A 

A0390 

A 

A0392 

A 

A0394 

A 

A0396 

A 

A0398 

A 

A0420 

A 

A0422 

A 

A0424     A 

A0425     A 

A0426     A 

A0427     A 

A0428 

A 

A0429 

A 

A0430 

A 

A0431 

A 

A0432 

A 

A0433 

A 

A0434 

A 

A0435 

A 

A0436 

A 

A0888 

E 

A099g 

A 

A4206     A 

A4207 

A 

A4208 

A 

A4209 

E 

A4210 

E 

A4211 

1  E 

Home  visit  mech  ventilator 

Home  visit  stoma  care  „ 

Home  visit  im  miectior  

Home  visjt,  cath  maintain     

Home  visit  sleep  studies       

Home  visit  day  Irfe  activity     

Home  visit.  singiTi/'fam  couns  

Home  visit  fecal/'enema  mgmt 

Home  visit,  hemodialysis       

Home  visit,  nos  

Home  intus,  pain  mgmt,  iv  sc 

Hm  infus  pain  mgmt  epKl/itti  

Home  infuse  tocolytic  tx        

Home  infus  hormone/platelet  

Home  infuse  cnemotherapny  

Home  infus   antiDiO/fung/vir 

Home  infuse  anticoagulant   

Home  infuse   immunotherapy  

Home  infus  penton  diatysis  

Home  infus,  entero  nutntion  

Home  infuse   hydration  tx     

Home  infus,  parent  nutntion  

Home  admin   pentamidine     

Hme  infus  antihemophii  agnt  

Home  intus  proteinase  nhib  

Home  infuse  iv  therapy       

Home  infuse  sympalh  agent  

Home  infus,  misc  drug  daily 

Home  infuse  each  addi  tx     

Outside  state  ambulance  serv  

Noninterest  escort  in  nor  er  

Interest  escort  in  non  er         

Nonemergency  transport  taxi  

Nonemergency  transport  bus 

Noner  transport  mmi-bus      

Noner  transport  wheelch  van  

Nonemergency  transport  a" 

Noner  transport  case  worker 

Noner  transport  parking  fees  

Noner  transport  lodgng  'ecip  

Noner  transport  meals  recip  

Noner  transport  lodgng  escrt  

Noner  transport  meals  escort 

Neonatal  emergency  transport  .... 

Basic  life  support  mileage       

Basic  support  routine  suppis  

Bis  detibnilatior  supplies       

Advanced  life  support  mileage  .... 

Als  defibrillation  supplies       

Ais  IV  drug  therapy  supplies  

Als  esophageal  mtub  suppis  

Ais  routine  disposbie  suppis  

Ambulance  waiting  t  2  hr      

Ambulance  02  hfe  sustaining  

Extra  ambulance  attendant    

Ground  mileage     

Als  1  

ALSi  -emergency  

bis  

BLS-emergency  

Fixed  wing  air  transport 

Piotany  wing  air  transport     

PI  volunteer  ambulance  co   

als  2  

Specialty  care  transport  

Fixed  wing  air  mileage         

Rotary  wing  air  mileage         

Noncovered  ambulance  mileage 
Unlisted  ambulance  service 

1  CC  stenle  synnge&needle   

2  CC  stenle  syringe&needie  , 

3  CC  sterile  synnge&needle 
5-  CC  sterile  synnge&needie 

Nonneedle  iniection  device    

Supp  for  self-adm  iniections 


CPT  codes  arKl  aescnptions  only  are  cooy'igM  ^r^e'<ca'  Meccai  Association  All  Rights  Reserjea  Apcncade  CAR&DPARS  Apply 
Copyright  ArT\encan  Dentai  Associatior   Aii  '>ghfs  'ese^vef^ 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


OPT/ 
HCPCS 


Status 
Indicator 


Descnpton 


APC 


Relative 
Weight 


Paymeh- 
Aate 


Nationa 
Jnad)jstec 
Copayment 


Minim,^r- 
Jnadiustec 
Copayment 


A4212 

E 
E 
A 
E 
A 
A 
A 
A 
A 
A 
E 
E 
E 
E 
E 
A 
A 
A 
A 
A 
A 
A 
E 
E 
N 
N 
A 
A 
A 
E 
E 
E 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Non  coring  needle  or  stylet 

A4213 

20-f  CC  synnge  only      

A4214 

30  CC  stenle  water/saline  

A4215 

Stenle  needie           

A4220 

Infusion  pump  refill  kit 

A4221 

Maiht  drug  mfus  cath  per  wk        - 

A4222 

Drug  infusion  pump  supplies 

A4230 

Infus  insulin  pump  non  needl      

A4231 

Infusion  insulin  pump  needle      ":  .  .. 

A4232 

Synnge  w  needle  insulin  3cc 

Alcohol  or  peroxide  per  pint    

Alcohol  wipes  per  box      

A4244 

A4245 

A4246 

Betadine/phisohex  solution  

A4247 

Betadine'iodine  swabswipes     

A4250 

Unne  reagent  stnps.tabiets        

A4253 

Blood  glucose,  reagent  strips     

A4254 

Battery  for  glucose  monitor       

A4255 

Glucose  monitor  platforms  

A4256 

Calibrator  solution  chips  

A4257 

Replace  Lensshield  Ca'lndoe  

A4258 

Lancet  device  each                  

A4259 

Lancets  per  box     

A4260 

Levonorgestrel  implant 

A4261 

Cervical  cap  contraceptive  

A4262 

Temporary  tear  duct  plug  

A4263 

Permanent  tear  due'  piug 

A4265 

Paraffin 

• — — 

A4270 

Disposable  endoscope  sheath  

A4280 

Brst  prsths  adhsv  attchmnt        

A4290 

Sacral  nen.'e  stim  test  lead       

A4300 

Cath  impi  vase  access  ponai     

A4301 

Implantable  access  svst  perc    

A4305 

Drug  delivery  system  >=50  f^L  

A4306 

Drug  delivery  system  <=5  ML    

A4310 

Insert  tray  wo  bagcath             

A4311 

Catheter  w  o  bag  2-way  latex  

A4312 

Cath  w'o  bag  2-way  silicone     

A4313 

Catheter  wtjag  3-wav               

A4314 

Cath  w'drainage  2-way  latex      

A4315 

Cath  w  drainage  2-wav  siicne  

A4316 

Cath  w  drainage  3-way               

A4319 

Stenle  H20  imgatior  soiul  

Irrigation  tray                     

A4320 

A4321 

Cath  therapeutic  irng  agerrt 

A4322 

Irrigation  synnge              

A4323 

Saline  imgation  solution 

A4324 

Male  ext  cath  w  adh  coatinc     

A4325 

Male  ext  cath  w  adh  sfnp  

A4326 

Male  extemai  catheter     

A4327 

Fem  unnary  collect  dev  cup     

A4328 

Fem  unnary  collect  pouch         

A4329 

Externa!  catheter  start  set  

A4330 

Stool  collection  pouch      

A4331 

Extension  drainage  tubmg       

A4332 

Lubncant  tor  cath  insertion        

A4333 

Unnary  cath  anchor  device  

A4334 

Unnary  cath  leg  strap       

A4335 

Incontinence  suppty          

A4338 

Indwelling  catheter  latex 

A4340 

Indwelling  cathete*  special        

A4344 

Cath  indw  foley  2  way  silic      

A4346 

Cath  indw  foley  3  way        

A4347 

Male  extemai  catheter     

A4348 

Male  ext  cath  extended  wear 

A4351 

Straight  tip  unne  catheter          „ 

Coude  tip  unnary  catheter  

Intermittent  unnary  cath   

A4352 
A4353 

A4354 

Cath  insertion  tray  w'bag  

Bladder  irrigation  tubing  

A4355 

A4356 

Ext  ureth  cimp  or  compr  dVC 

A4357 

Bedside  drainage  bag      

A4358 

Unnary  leg  bag                          

A4359 

Unnary  suspensory  wo  leg  t  

A4360 

Adutt  incontinence  garment 

Ostomy  face  plate            ; 

A4361 

CPT  codes  and  bescnptions  onty  are  copynghi  Arriencan  Medical  Associaftor,  M  Rights  Reserved  AppiicaD*  FARSD^ ARS  Apply 
Copynghi  Amencan  Dental  Association'  AH  ^ghts  reserved 
■  Code  IS  ne*  m  2002 
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CRT 
HCPCS 


Status 
indicator 


Descnption 


APC 


Relative 
Weight 


Payment 
Bate 


National 
Unadjusted 
Copayment 


Minimum 
Unadiusted 
Copayment 


A4362 

A 

A4364 

A 

A4365 

A 

A4367 

A 

A4368 

A 

A4369 

A 

A4370 

A 

A4371 

A 

A4372 

A 

A4373 

A 

A4374 

A 

A4375 

A 

A4376 

A 

A4377 

A 

A4378 

A 

A4379 

A 

A4380 

A 

A4381 

A 

A4382 

A 

A4383 

A 

A4384 

A 

A4385 

A 

A4386 

A 

A4387 

A 

A4388 

A 

A4385 

A 

A4390 

A 

A439' 

A 

A4392 

A 

A4393 

A 

A4394 

A 

A4395 

A 

A4396 

A 

A4397 

A 

A4398 

A 

A4399 

A 

A4400 

A 

A4402 

A 

A4404 

A 

A4421 

A 

A4454 

A 

A44S5 

A 

A4460 

A 

A4462 

A 

A4464 

A 

A4465 

A 

A4470 

A 

A4480 

A 

A4481 

A 

A4483 

A 

A4490 

E 

A4495 

E 

A4S00 

E 

A4510 

E 

A4550 

E 

A4554 

E 

A4556 

A 

A4557 

A 

A4558 

A 

A4561 

N 

A4562 

N 

A4565 

A 

A4570 

N 

A4572 

A 

A4575 

E 

A4b80 

N 

A4590 

N 

A4595 

A 

A4608 

A 

A4611 

A 

A4612 

A 

A4613 

A 

A4614 

A 

A4615 

A 

A4616 

1  A 

Solid  skin  barner  

Adhesive  'iquid  Of  equal  

Adhesive  remover  wipes  

Ostomy  belt    

Ostomy  filter  , 

Skin  barrier  liquid  per  oz  , 

Skin  barrier  paste  per  oz 

Skin  barner  powder  per  oz 

Skin  barner  solid  4x4  equiv   

Skin  barner  with  flange 
Skin  barner  extended  wear 
Drainabie  plastic  pch  w  fcpi     ... 
Drainable  rubber  pch  w  tcpll  .... 

Drainabie  pistic  pch  w  o  fp    

Drainable  rubber  pch  w  o  fp 

Unnarv  plastic  pouch  w  tcpl  ... 
Urinary  rubber  pouch  w  fcpit    ... 

Unnary  plastic  pouch  wo  fp  

Unnar/  hvy  piste  pch  wo  fp  .... 
Unnary  rubber  poucn  w  o  fp  .... 
Ostomy  facepll  Silicone  ring  ... 
Ost  skn  barner  sId  ext  wea-  ... 
Osl  skn  barner  w  ting  ex  wi  ... 
Ost  cisd  poucn  w  att  s!  barr  ... 
Drainable  pch  w  ex  wear  barr  .. 
Drainable  pch  w  st  wear  barr  ... 
Drainable  pch  ex  wear  convex  . 
Unnar/  pouch  w  ex  wear  barr  .. 
Unnary  poucn  w  si  wear  Dair  .. 
Unne  pch  w  ex  wear  bar  conv  . 
Ostomy  pouch  iiq  deodorant  ... 
Ostomy  pouch  solid  deodorant 
Penstomal  hernia  supprt  bit    .... 

Irngation  supply  sleeve  

Ostomy  irngation  bag       

Ostomy  irng  cone-cath  w  brs  ... 
Ostomy  irngation  set 

Lubrx:ant  per  ounce        

Ostomy  nng  each  

Ostomy  supply  misc       

Tape  all  types  all  sizes 

Adhesive  renxjver  per  ounce  ... 
Elastic  compression  bandage  .. 
Abdmni  drssng  holdentjinder  ... 
Joint  support  device  garment  ... 
Non-elastic  extremity  bmder  ... 
Gravlee  let  washer 

Vabra  aspirator         

Tracheostoma  filter 

Moisture  exchanger  

Above  knee  surgical  stocking  ., 
Thigh  length  surg  stocKing 
Below  knee  surgical  stocking  ... 

Full  length  surg  stocking  

Surgical  trays  

Disposable  underpads    

Electrodes  pair  

Lead  wires  pair  

Conductrve  paste  oi  gel  

Pessan/  rubber  any  type      

Pessary  non  rubber  any  type  . 

Slings    

Sptint   

Rib  be« 

Hyperbanc  o2  chamber  aisps  . 
Cast  supplies  ( plaster  i 
Special  casting  material 
TENS  suppi  2  lead  per  month 
Transtracheal  oxygen  cath 

Heavy  dtjfy  battery  

Battery  cables      

Battery  charger         

Hand-held  PEER  meter 

Cannula  nasal 

Tubing  (oxygen)  per  fool 


CPT  cooes  ano  descnptnxis  only  are  copvngM  Amertcar  Meoica-  As^iociator,   An  Rights  r^ese'-wed   ApDitcaoif  FARS/DFARS  Apply 
Coovrlg^t  An«ncan  Dental  Associatior   Aii  ngnrs  'eser^ed  , 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 

Status 

HCPCS 

Indicator 

A4617 

A 

A4618 

A 

A4619 

A 

A4620 

A 

A4621 

A 

A4622 

A 

A4623 

A 

A4624 

A 

A4625 

A 

A4626 

A 

A4627 

E 

A4628 

A 

A4629 

A 

A4630 

A 

A4631 

A 

A4635 

A 

A4636 

A 

A4637 

A 

A4640 

A 

A4641 

N 

A4642 

G 

A4643 

N 

A4644 

N 

A4645 

N 

A4646 

N 

A4647 

N 

A4649 

A 

A4650 

D 

•A4651 

A 

•A4652 

A 

A4655 

D 

•A4656 

A 

•A4657 

A 

A4660 

A 

A4663 

A 

A4670 

E 

A4680 

A 

A4690 

A 

A4700 

D 

A4705 

D 

•A4706 

A 

•A4707 

A 

•A4708 

A 

•A4709 

A 

A4712 

A 

A4714 

A 

•A4719 

A 

•A4720 

A 

■A4721 

A 

•A4722 

A 

•A4723 

A 

•A4724 

A 

■A4725 

A 

•A4726 

A 

A4730 

A 

A4735 

D 

•A4736 

A 

•A4737 

A 

A4740 

A 

A4750 

A 

A4755 

A 

A4760 

A 

A4765 

A 

•A4766 

A 

A4770 

A 

A4771 

A 

A4772 

A 

A4773 

A 

A4774 

A 

A4780 

D 

A4790 

D 

A4a00 

D 

•A4801 

A 

•A4802 

A 

A4820 

D 

Descnption 


APC 


Relative 
Weight 


Payrrien- 
Rate 


Natona 

oriadiustec 
Copaymen* 


Minimur^ 
Jr-.adiusteo 
Copaymeni 


Mouth  piece  

Breathing  circuits 

Face  tent 

Variable  concentration  mask 
Tracheotomy  mask  or  collar 
Tracheostomy  or  lamgectomy   .. 

Tracheostomy  inner  cannula  

Tracheal  suction  lube        

Trach  care  kit  for  new  trach 
Tracheostomy  cleaning  brush 

Spacer  ba^reservoir        

Oropharyngeal  suction  catfi  

Tracheostomy  care  kit       

RepI  bat  t.e  n  s  own  by  pt  

Wheelchair  battery  

Underann  crutch  pad        

Handgnp  for  cane  etc       

RepI  tip  cane/caitch/walkef 

Alternating  pressure  pad    

DiagrvDstic  imaging  agent 
Satumomab  pendetide  per  dose 
High  dose  contrast  MRI 
Contrast  100-199  MGs  iodine  .. 
Contrast  200-299  MGs  iodine  . 
Contrast  300-399  MGs  iodine  . 
Supp-  paramagnetic  contr  mat  . 
Surgical  supplies 

Supp  esrd  centrifuge       

Calibrated  microcap  tube  

Microcapillary  tube  sealant 

Esrd  synnge/needle  

Dialysis  needle 

Dialysis  synnge  w'wo  needle     ,. 

Esrd  blood  pressure  device  

Esrd  bk>od  pressure  cuff  

Auto  blood  pressure  monitor 
Activated  carbon  fitters 

Dialyzers  

Standard  dialysate  solution  

Bicarb  diatysate  solution 
Bicarbonate  cone  sol  per  gal 
Bicartxinate  cone  pow  per  pac  . 
Acetate  cone  sol  per  gallon 

Acid  cone  sol  per  gallon      

Stenle  water  

Treated  water  for  dialysis  

oY  seto  tubing  

Dialysat  sol  ftd  vol  >  249cc  

Diatysat  sol  fid  vol  >  999cc  

Dialys  sol  fid  vol  >  I999cc  

Diatys  sol  ftd  vol  >  2999cc  ........ 

Dialys  sol  fid  voi  >  3999cc  

Diatys  sol  fid  vol  >  4999CC  

Diatys  sol  ftd  voi  >  5999cc  

Fistula  cannulation  set  dial 

Local/topical  anesthetics    

Topical  anesthetic  per  gram 

In|  anesthetic  per  10  ml     

Esrd  shunt  accessory         

Artenai  or  venous  tubing    

Artenal  and  venous  tubing  

Standard  testing  solution 

Dialysate  concentrate  

Dialysate  cone  sol  add  10  ml  .... 

Blood  testing  supplies      

Blood  clotting  time  tube   

DextrosticK/glucos*  stnps 

Herrxjstix  

Ammonia  test  paper  

Esrd  stenlizing  agent       

Esrd  cleansing  agents         , 

Hepann/anfKlote  dialysis  

Hepann  per  1000  units     

Protamine  sulfate  per  50  mg 

Supplies  hemodialysis  kit 


0704 


$1,591.25 


$22'  SC 


CPT  codes  anO  descriptions  only  are  cooyngnt  Americar  Medica  Assoaat>or   A)  Pightv  Reservec  Aopicabie  PARSOFARS  Aocxv 
Copyngtit  A.Tiencan  Dental  Associatior  All  ngnts  -eservec 
■  Code  is  new  in  2002 
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CPT 
HCPCS 


Status 
Indicator 


A4850 

D 

A4860 

A 

A4870 

A 

A4880 

n 

A4890 

A 

A4900 

D 

A4901 

D 

A4905 

0 

A4910 

D 

•A4911 

A 

A4912 

D 

A4913 

A 

A4914 

D 

A4918 

A 

A4919 

D 

A4920 

D 

A4921 

D 

A4927. 

A 

•A4928 

A 

•A4929 

A 

A5051 

A 

A5052 

A 

A5053 

A 

A5054 

A 

A5055 

A 

A506' 

A 

A5062 

A 

A5063 

A 

A5064 

D 

A5071 

A 

A5072 

A 

A5073 

A 

A5074 

D 

A5075 

D 

A5081 

A 

A5082 

A 

A5093 

A 

A5102 

A 

A5105 

A 

A5112 

A 

A5113 

A 

A5114 

A 

A5119 

A 

A5121 

A 

A5122 

A 

A5123 

A 

A5126 

A 

A5131 

A 

A5200 

A 

A5500 

A 

A5501 

A 

A5502 

D 

A5503 

A 

A5504 

A 

A5505 

A 

A5506 

A 

A5507 

A 

A5508 

A 

•A5509 

A 

•A5510 

A 

•A551 1 

A 

•A6000 

A 

•A6010 

A 

A6021 

A 

A6022 

A 

A6023 

A 

A6024 

A 

A6025 

E 

A6154 

A 

A6196 

A 

A6197 

A 

A6198 

A 

A6199 

A 

A6200 

A 

A6201 

A 

Descnption 


ARC 


Relative 
Weight 


Rubber  tipped  hemostats       

Disposable  catfieter  caps        

Plumbing/electrical  wofK        

Water  storage  tanks  

Contracts/repair  maintenance  

Capd  supply  kit  

Gcpd  supply  kit  

Ipd  supply  kit 

Esrd  nonmedical  supplies  

Drain  bag/bottle  

Gomco  drain  txitlle  

Esrd  supply  

Preparation  Kit  

Venous  pressure  clamp         , 

Supp  dialysis  diaiyzer  holde 

Harvard  pressure  clamp 

Measunng  cylinder  

Gloves  

Surgical  mask        

Tourniquet  for  dialysis  ea      

Pouch  cisd  w  barr  attached  

CIsd  ostomy  pouch  w  o  Darr  

CIsd  ostomy  pouch  faceplate 

CIsd  ostomy  poucn  wllange  

Stoma  cap  

Pouch  drainable  w  bame'  at  

DrnWe  ostomy  pouch  m  o  barr 

Dram  ostomy  pouch  wflange 

Drain  ostomy  pouch  wtceplte  

Unnary  pouch  wtvarner  

Unnary  pooch  w  o  barnei       i... 

Unnary  pouch  on  barr  tv  fing  

Unnary  pouch  w.taceplate     

Unnary  pouch  on  faceplate    

Continent  stoma  plug  

Continent  stoma  catheter  

Ostomy  accessory  convex  inse    

Bedside  dram  btl  wwo  tut>e  

Unnary  suspensory  

Unnary  leg  bag    

Latex  leg  strap     

Foam/fabnc  leg  strap  

Skin  barrier  wipes  tX5x  pr  50  

Solid  skin  barrier  6x6     

Solid  sKin  bamer  8x8  

SKin  barrier  with  flange         

DisK,foam  pad  »or  adhesive  

Appliance  cleaner  

Percutaneous  catheter  anchor 

Diab  shoe  for  density  insert  

Diabetic  custom  mokled  shoe         

DiabetK;  shoe  density  insert  

DialDetic  shoe  w  roller  rockr  

Diabetic  shoe  with  wedge     

Diab  shoe  w  metatarsal  bar  

Diabetic  shoe  wofl  set  heel   

Modification  diabetic  shoe     

Diabetic  deluxe  shoe  

Direct  heat  form  shoe  insert  

Compression  form  srrae  insert      

Custom  tab  molded  shoe  inser      

Wound  warming  wound  cover  

Collagen  based  wound  filler 

Collagen  dressing  <=16  sq  in  

Collagen  drsg>6<=48  sq  in  

Collagen  dressing  >48  sq  in  

Collagen  dsg  wound  filler     

SilKX>ne  gel  sheet  each       

Wound  pouch  each  

Alginate  dressing  <=16  sq  in  

Alginate  drsg  >16  <=48  sq  in 

alginate  dressing  >  48  sq  m  

Alginate  drsg  wound  tiller      

Compos  drsg  <=  1 6  no  border      

Compos  drsg  >16<=48  no  txir      


Pavmpnt  National  Minimum 

Rate  Unadjusted       Unadjusted 

Copayment      Copayment 


-+- 


CPT  cooas  and  descriptions  onty  are  cocyngnt  America^  Meaicai  AssocntKm  Aii  Righ»s  Resefvecl  AoplicatXe  FARS/DFARS  Apply 
Copyrighi  American  Dental  Association  All  fignts  'es<>'V9<! 
■  Code  rs  new  m  2002 
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CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


\ationa 
Jnaoiustec 

Copayn-ien' 


Minimun" 
Unadjusted 
Copayrnent 


A6202 

A 

A6203 

A 

A6204 

A 

A6205 

A 

A6206 

A 

A6207 

A 

A6208 

A 

A6209 

A 

A6210 

A 

A6211 

A 

A6212 

A 

A6213 

A 

A6214 

A 

A6215 

A 

A6216 

A 

A6217 

A 

A6218 

A 

A6219 

A 

A6220 

A 

A6221 

A 

A6222 

A 

A6223 

A 

A6224 

A 

A6228 

A 

A6229 

A 

A6230 

A 

A6231 

A 

A6232 

A 

A6233 

A 

A6234 

A 

A6235 

A 

A6236 

A 

A6237 

A 

A6238 

A 

A6239 

A 

A6240 

A 

A6241 

A 

A6242 

A 

A6243 

A 

A6244 

A 

A6245 

A 

A6246 

A 

A6247 

A 

A6248 

A 

A6250 

A 

A6251 

A 

A6252 

A 

A6253 

A 

A6254 

A 

A6255 

A 

A6256 

A 

A6257 

A 

A6258 

A 

A6259 

A 

A6260 

A 

A6261 

A 

A6262 

A 

A6263 

A 

A6264 

A 

A6265 

A 

A6266 

A 

A6402 

A 

A6403 

A 

A6404 

A 

A6405 

A 

A6406  1  A 

A7000  ]  A 

A7001 

A 

A7002 

A 

A7003 

A 

A7004 

A 

A7006 

A 

A7006  , 

A 

A7007 

A 

A7008 

A 

Compos  drsg  >48  no  border 
Composite  drsg  <=  16  so  in 
Composrte  drsg  >16<=48  sq  in  . 
Composite  drsg  >  48  sq  in 
Contact  layer  <=  16  sq  in 
Contact  layer  >16<=  48  sq  in 
Contact  layer  >  48  sq  in 
Foam  drsg  <=16  sq  in  w'o  bdr  .. 
Foam  drg  >16<=48  sq  in  w/o  b 
Foam  drg  >  48  sq  m  wo  brdr     . 
Foam  drg  <=16  sq  in  w'border  . 
Foam  drg  >16<=48  sq  in  wtidr 
Foam  drg  >  48  sq  in  w/border  ,. 
Foam  dressing  wound  filler 
Non-slenle  gauze<=l6  sq  in 
fton-stenle  gauze>i5<=48  sq  ... 
Non-stenle  gauze  >  48  sq  m     .. 
Gauze  <=  16  sq  in  w/borber 
Gauze  >16  <=48  sq  in  w/bordr  . 
Gauze  .■>  48  sq  m  w/border 
Gauze  <=16  in  no  w.sal  w'o  b    . 
Gauze  >16<=48  no  w.'sal  wo  b 
Gauze  >  48  m  no  w/sal  w'o  D    .. 
Gauze  <-  16  sq  m  water'sai 
Gauze  >16<=48  sq  in  watr'sal    . 
Gauze  >  48  sq  m  water'salne    .. 
Hydrogel  dS9<=i6  sq  in 
Hydrogel  dsg>16<=48  sq  in 
Hydrogel  dressing  >48  sq  in 
Hydrocolld  drg  <=16  w'o  bdr     ... 
Hydrocolld  drg  >16<=48  w'o  b  .. 
Hydrocolld  drg  >  48  m  w/o  b     ... 
HydrocolW  drg  <=16  in  w'bdr    ... 
Hydrocolld  drg  >16c=48  w/bdr  .. 
Hydrocolld  drg  >  48  in  w/bdr      .. 

Hydrocolld  drg  filler  paste   

Hydrocolk)id  dig  fMler  dry   

Hydrogel  drg  <=16  in  w/o  bdr    .. 
Hydrogel  drg  >16<=48  w/o  bdr  . 
HydnDgel  drg  >48  in  w/o  bdr 
Hydrogel  drg  <=  16  in  w/bdr 
Hydrogel  drg  >16<=48  in  w.t    .. 
Hydrogel  drg  >  48  sq  in  w/b      .. 

Hydrogel  drsg  gel  filler       

Skin  seal  protect  rrxxstunzr 

Absorpt  drg  <=16  sq  in  w/o  b    .. 
Absorpt  drg  >16  <=48  w/o  bdr   . 
Absorpt  drg  >  48  sq  in  w'o  b 
Absorpt  drg  <=16  sq  in  w'bdr    .. 
Absorpt  drg  >1 6<=48  in  w/bdr    . 
Absorpt  drg  >  48  sq  in  w/bdr      ., 
,  Transparent  film  <=  16  sq  in     ... 
Transparent  film  >16<=48  in 
Transparent  film  >  48  sq  in 
Wound  cleanser  any  typei/size     , 
Wound  filler  geL'pasfe  'oz 
Wound  filler  dry  form    gram 
Non-stenle  elastic  gauze/yd 
Non-sfenle  no  elastic  gauze 
Tape  per  18  sq  inchies 
Impreg  gauze  no  h2Q'sal/yard    .. 

Sterile  gauze  <=  16  sq  in  

Sterile  gauze>i6  <=  48  sq  in 

Sterile  gauze  >  48  sq  in     

Stenle  elastic  gauze  ^yd    

Sterile  rKxi-elastic  gauze/yd 
Disposable  canister  tor  pomp 
Nondisposat)te  pomp  canister   ... 
Tubing  used  w  suction  pump     ... 
Nebulizer  administrabon  set 

Disposable  nebulizer  smi  vol  

fMondisposable  nebulizer  set 
Filtered  nebulizer  admin  set 

Lg  vol  nebulizer  disposable 

Disposable  nebulizer  prefa  


CPT  codes  and  tlascnptions  on»y  are  copynght  Amencar  Medcai  Assoaatior' 

Copynght  American  Dental  Association  AH  nghts  reserved 

'  Co(te  IS  new  m  2CX>2  « 


All  Rignts  Reservec  Appkcaftte  FARS'Df  ARS  Appty 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT 

Status     1 

HCPCS       Indicator  1 

A7009     A 

A7010     A 

A7011      A 

A7012     A 

A7013     A 

A7014 

A 

A7015 

A 

A7016 

A 

A7017 

A 

A7018 

A 

A7019 

A 

A  7020 

A 

A7501 

A 

A7502 

A 

A7503 

A 

A7504 

A 

A7S05 

A 

A7506 

A 

A7507 

A 

A7508 

A 

A7509 

A 

A91S0 

E 

A9160 

D 

A9170 

D 

A9190 

D 

A9270 

E 

A9300 

E 

A9500 

G 

A9502 

G 

A9503 

G 

A9504 

G 

A9506 

G 

A9507 

G 

A950e 

G 

A9510 

G 

•A9511 

G 

A9600 

G 

A960S 

G 

A9700 

G 

A9900 

A 

A9901 

A 

B4034 

A 

B4035 

A 

B4036 

A 

B40ei 

A 

B4082 

A 

B4083 

A 

B4084 

D 

B4085 

0 

•B4086 

A 

B41S0 

A 

B4151 

A 

B4152 

A 

B4153 

A 

B4154 

A 

B4155 

A 

B4156 

A 

B4164 

A 

B4168 

A 

B4172 

A 

B4176 

A 

&4178 

A 

B4180 

A 

B4184 

A 

B4186 

A 

B4189 

A 

B4193 

A 

B4197 

A 

B4199 

A 

B4216 

A 

B4220 

A 

B4222 

A 

B4224 

A 

B5000 

A 

B5100 

A 

DescnptKsn 


Nebulizer  reservoir  txsttle       

Disposable  corrugated  tubing  

Nondispos  corrugated  tubing  

Nebulizer  water  collec  Oevic   

Disposable  compressor  filter  

Compressor  nondispos  filter  

Aerosol  mask  used  w  nebulize  

Nebolizer  dome  &  mouthpiece 

Nebulizer  not  used  w  oxygen 

Water  distilled  w.nebuiizer      

Saline  solution  dispenser        

Stenle  H20  or  NSS  w  igv  neb  

Tracheosloma  valve  w  diaphra  

Replacement  diapliragm,fplate  

HMES  fitter  txilder  or  cap       

Tracheostoma  HMES  filter      

HMES  or  trachi  valve  fiousing  , 

HMES/tracfivaive  adtiesivedisk 

Integrated  filter  &  holder        , 

Housing  &  Integrated  Adhesiv  , 

Heat  &  moisture  exchange  sys  

Misoexper  non-prescnpt  dru 

Podiatnst  non-covered  servi   

Chiropractor  non-covered  ser  

Wiscexpe  personal  comfort  i  

Non-covered  item  or  service    

Exercise  equipment  

Technetium  TC  99fn  sestamibi 

Technetium  tc99m  tetrofosmin.  per  unrt  dose 

Technetium  TC  99m  medronate 

Technetium  tc  99m  apcitide 

Thalkxjs  chlonde  TL '^Oi  mci  

IndPuna  1 1 1  capromao  pendetid  per  dose 

lobenguane  sulfate  1—31  per  0  5  mCi  

Technetium  TC99m  Disofenir         

Technetium  TC  99m  depreotide    

Strontium-89  chlonde  per  mCi       

Samanum  sm153  lexidronamm  50  mCi   ... 
Echocardiography  contrast  per  study  [per  3  ivl\  . 

Supply/accessory 'service       

Delrvery/set  up/dispensing    

Enter  feed  suoKrt  syr  by  day  

Enteral  feed  supp  pump  per  d  

Enteral  feed  sup  Kit  grav  by  

Enteral  ng  tubing  w  stylet      

Enteral  ng  tut>ing  *  o  stylet   

Enteral  stomach  tube  levine  

Gastrostomy/je]unostomy  tubi  

Gastrostomy  tube  w^nng  each        

Ga3trostomy7|€)unostomy  tube      

Enteral  formulae  category  i    

Enteral  formulae  cat1  natural  

Enteral  formulae  category  -i    

Enteral  formulae  categorylll  

Enteral  formulae  category  IV  

Enteral  formulae  category  v    , 

Enteral  formulae  category  vi 

Parenteral  50%  dextrose  solu 

Parenteral  sol  amino  acid  3    

Parenteral  sol  amino  acid  5    

Parenteral  sol  amino  acid  7-  

Parenteral  sol  amino  acid  >  

Parenteral  sol  carb  >  50°o     

Parenteral  sol  lipids  I0°o       

Parenteral  sol  lipids  20%       

Parenteral  so*  amino  acid  &  

Parenteral  sol  52-73  gm  prot        

Parenteral  sol  74-100  gm  pro      

Parenteral  sol  >  lOOgm  prote  

Parenteral  nutntion  additiv    

Parenteral  supply  Kit  premix 

Parenteral  supply  Kit  txjmemi 

I  Parenteral  administration  Ki  

Parenteral  sol  renal-amirosy  

Parenteral  sol  hepatic-tream  


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unad)usted       Unad|usted 
Copayment       Copayment 


1600 
0705 
1601 
1602 
1603 
1604 
1045 
1205 
1095 
0701 
0702 
9016 


$12170 

S1 14  00 
$42  18 

$475  00 

$78  16 

$2,192  13 

$495  65 
$79  17 
$38  00 

$963  42 
$1,020  00 

$118  75 


$17  42 

$1632 

$5  42 

$68  00 

$7  08 

$313  82 

$70  96 

$11  33 

$5  44 

$137  92 

$146  02 

$1700 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT.' 
HCPCS 


Status 
Indicator 


Descnpfion 


CPT  cooes  and  descnotions  only  are  copyngfii  Ariencar  Medcai  Assocatmr   At; 
Copynght  Amercan  D«ntai  Association  Ail  rignts  -eservec 
•  Code  >s  "«w  'O  2002 


Rigrts  Rese'vefl  Apolcable  FARS/DFARS  Apply 


B5200 
B9000 
B9002 
89004 
89006 
89998 
B9999 


C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
•c 
•c 
•c 
•c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


1010 
1011 
1012 
1013 
1014 
1016 
1017 
1018 
1019 
1050 
1058 
1064 
1065 
1066 
1079 
1087 
1088 
1090 
1091 
1092 
1094 
1095 
1096 
1097 
1098 
1099 
1122 
1166 
1167 
1178 
1188 
1200 
1201 
1202 
1207 
1300 
1305 
1348 
1713 
1714 
1715 
1716 
1717 
1718 
1719 
1720 
1721 
1722 
1723 
1724 
1725 
1726 
1727 
1728 
1729 
1730 
1731 
1732 
1733 
1750 
1751 
1752 
1753 
1754 
1755 
1756 
1757 
1758 


Parenteral  soi  stres-brnch  c 

Enter  infusion  pump  w  c  alrm  

Entera-  infusion  pump  w  ala 

Parenteral  mtus  pump  portab 

Parenteral  mfus  pump  statio  .' 

Entera)  supp  not  otherwise  c  

Parenteral  supp  not  othrws  c  

Blood  LR   CMVneg    Z"I!!!Z 

Platelets   HLA-m   L  R  unit 

Platelet  cone   LR  in-ad 

Platelet  cone  LR  unit  

Platelet, aph  pner   L  R  unrt 

Blood  I '  frozdegiy  washed  

Pit  apripher  i  r  cmv-neg      

Blood  LR  irradiated  

Pit   APH  PHER   LR   IRRAO ."'Z'ZZ 

Prosorba  Column  

TC  99M  oxidronate  per  vial 

1-131  cap  each  adc  mCi    

1-131  sol  each  add  mCi  

IN  1 1 1  satumomab  pendetide     

Co  57'58  0  5  uCi !!!!!!"!r.!II!! 

1-123  per  100  uCi 

Laser  optic  tr  sys 

IN  111  chloride  per  mC.      : 

IN1 11  oxyquinoline  perO  5mCI  

IN  111  pentetate   per  0  5  mCi    

TC  99M  albumin  aggr   1  0  mCi 

TC  99M  Depreotide  per  vial  

TC  99M  exametazime  per  dose 4.. 

TC  99M  mebrofenin  per  vial  „. 

TC  99M  pentetate  per  vial  

TC  99M  pyrophosphate. c>er  vial  

TC  99M  arcitumomab  per  vial  

Cytarabine  liposomal   10  mg  

Epirubcin  ficl  2  mg  

Busultan  IV  6  mg        , 

1-131  cap  per  i-5  rnCi  

TC  99M  Sodium  Glucoheotonat    , 

TC  99M  succimer  per  vial  

TC  99M  sulfur  colloid  dose  , 

Octreotide  acetate  depot  1  mg      

Hyperbaric  oxygen  

Apligrat  

1-131  sol  per  1-6  mCi         , 

Anchor/screw  bn/bn.tis^xi    , 

Cath,  trans  atherectorrty  dir 

Brachytherapy  needle  

Brachytx  seed.  GoW  198     , 

Brachytx  seed  HDR  Ir-192  

Bracftytx  seed  Iodine  125  

Brachytxseed  Non-HDB  Ir-192 

Brachytx  seed  Palladium  103     

AICD  dual  chamber  

AICD,  smgle  diamber         , 

Oath,  abtatioo.  rxxi-cardiac  

Cath.  trans  atherec  rotation 

Catti,  translumin  non-laser  

Cath.  bal  dil  rxxi-vascular  

Cath  t>al  tis  dis,  non-vas     

Cath  brachytx  seed  adm     

Catti  drainage  

Cath  EP.  19  or  fewer  elect 

Cath.  EP.  20  or  more  elec  

Cath  EP  diag'abi  SD'vect 

Cath.  EP  othr  ttian  cool-tip 

Cath  hemodialysis. long-term 

Cath,  inf,  per/cent/midline    

Cath,  fierrxxJialysis, short-term 

Cath  intravas  uttrasound     

Cattieter  intradiscal    

Catheter  intraspinal  

Cath,  pacing,  transesoph  

Cath,  thrombectomy 'emboloct  

Cath  ureteral      


APC 


Relative 
Weigr^" 


1010 
1011 
1012 
1013 
1014 
1016 
1017 
1018 
1019 
0976 
1068 
1064 
1065 
1066 
1079 
1067 
0960 


1091 
1092 
1094 
1095 
1096 
1097 
1096 
1099 
1122 
1166 
1167 
1178 
1188 
1200 
1201 
1202 
1207 
0971 
1305 
1348 
1713 
1714 
1715 
1716 
1717 
1718 
1719 
1720 
1721 
1722 


1724 
17» 
1726 
1727 
1728 
1729 
1730 
1731 
1732 
1733 
1750 
1751 
1752 
1753 
1754 
1755 
1756 
1757 
1758 


272 
11  21 
1.81 
1.11 
8.45 
6.76 
882 
2.96 
9.11 


CFT  cod«s  and  descnpfiofis  only  are  copynghl  ArT>ericar  Medical  Assoaalon  Alt  Rights  Reserved  Apol«at)»  FARS/Df  ARS  Apo^ 
Copyright  Amencan  Dental  Association  All  ngnts  'eservec 
■  Code  IS  new  in  2002 


Payment 
Rate 


S138.46 
SS70.63 

S92  14 

S56  bC. 

$430  14 

S344.11 
$448  97 

$150  68 
$463  74 
$875  00 

$36  74 

ssse 

$1561 

$1  591  25 

$253  84 

S65 

$1,875.00 

$427  50 

$256  5C 
$33  OS 
$38  00 

$44531 

$5'  44 

S22  43 

$39  11 

$■  235  00 

$371  45 
$24  94 
$26  48 

$117  25 
$2261 

$135  66 
$76  00 

$138  08 

$75  00 

$1  157  81 

$146.57 


National 
Unad)usled 
Copayment 


Minimum 
Unadjusted 
Copayment 


$27!e9 

$114.13 

$1843 

$1130 

$86  03 

$68  82 

$89  79 

$30  14 

$92  75 

$175  00 

$5  26 

$75 

$2  03 

$227  80 

$36  34 

$06 

$375  00 

$6^  20 

S23  22 

$4  25 

S5  44 

$63^5 

$-36 

$2  88 

$5  60 

$•76  80 

$53  '8 

$3  67 

S3  79 

$-6  06 

$3  24 

S'9  42 

$9-6 

$'9 '7 

$1500 

$166  75 

$-682 
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CPT/ 

Status 

HCPCS 

Indicator 

C1759 

H 

C1760 

H 

CI  762 

H 

CI  763 

H 

C1764 

H 

C1765 

H 

C1766 

H 

CI  767 

H 

CI  768 

H 

CI  769 

H 

CI  770 

H 

C1771 

H 

C1772 

H 

CI  773 

H 

C1776 

H 

C1777 

H 

CI  778 

H 

C1779 

H 

C1780 

H 

C1781 

H 

CI  782 

H 

C1784 

H 

CI  785 

H 

C1786 

H 

CI  787 

H 

C1788 

H 

C1789 

H 

C1813 

H 

C1815 

H 

C1816 

H 

C1817 

H 

CI  874 

H 

CI  875 

H 

CI  876 

H 

C1877 

H 

CI  878 

H 

CI  879 

H 

C1880 

H 

C1881 

H 

C1882 

H 

C1883 

H 

CI  885 

H 

C1887 

H 

C1891 

H 

C1892 

H 

CI  893 

H 

C1894 

H 

CI  895 

H 

C1896 

H 

CI  897 

H 

CI  898 

H 

C1899 

H 

C2615 

H 

C2616 

H 

C2617 

H 

C2618 

H 

C2619 

H 

C2620 

H 

C2621 

H 

C2622 

H 

C2625 

H 

C2626 

H 

C2627 

H 

C2628 

H 

C2629 

H 

C2630 

H 

C2631 

H 

C8900 

S 

C8901 

S 

C8902 

s 

C8903 

s 

C8904 

s 

C8905 

s 

C8906 

s 

C8907 

s 

Descnption 


ARC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unad)usted       Unadjusted 
Copayment      Copayment 


Cath  intra  ecfiocardiography  ... 
Closure  dev  vase  imp/insert  ... 
Conn  tiss  human  iinc  fascia)  .. 

Conn  tiss  non-human  

Event  recorder  cardiac  

Adhesion  barner  

Intro/sheath, strble,non-pee) 

Generator,  neurostim  imp  

Graft  vascular  

Guide  wire  

Imaging  coil  MR  insertabte 

Rep  dev,  unnary.  w/sling 
Infusion  pump  programmable 

Retneval  dev.  insert  

Joint  device  {implantaDlei    

Lead,  AICD,  endo  single  coil  ... 

Lead,  neurostimulator  

Lead,  pmkr  transvenous  VDD 
Lens,  intraocular 

Mesh  (implantable'     

Morcellator  

Ocular  dev  intraop  det  ret  

Pmkr,  dual,  rate-resp  

Pmkr.  single,  rate-resp  

Patient  progr  neurostim  

Port,  indwetling.  imp    

Prosthesis   breast   imp 

Prosthesis,  penile  mflatab  

Pros,  unnary  sph  imp         

Receiver'transmifter  neuro  

Septal  defect  imp  sys  

Stent,  coated/cov  wdel  sys  

Stent,  coated/cov  wo  del  sy  .... 

Stent,  non-ooa/ho-cov  w'del 

Stent  non-coal/cov  wo  del 

Matrl  for  vocal  cord     

Tissue  marker   imp      

Vena  cava  filter  

Dialysis  access  system  , 

AICD,  other  than  sing/dual 

Adapt/ext  pacing, neuro  lead  ... 
Cath  translumin  angio  laser  ..., 

Catheter  guiding  

Infusion  pump  non-prog, perm  ., 

Intro/sheath, fixed, peel-away 

Intro/sheath, fixed, non-peel  , 

Intro/sheath   non-laser        , 

Lead,  AICD  endo  dual  coil  

Lead,  AICD,  non  sing/dual  

Lead  neurostim  test  kit 
Lead,  pmkr  other  than  trans 
Lead  pmkr,  AICD  compination 

Sealant  pulmonary  iiquid  

Brachytx  seed   Yttrium-90  

Stent  non-cor,  tern  w,'o  del 

Probe  cryoablation  

Pmkr  dual  non  rate-resp  

Pmkr,  single  non  rate-resp  

Pmkr  other  than  singdual  

Prosthesis   penile    non-inf  

Stent  non-cor  tern  w/dei  sys 
Infusion  pump  non-prog, temp 
Cath   suprapubic  cystoscopic  .. 

Catheter,  occlusion       

Intro/sheath  laser      

Cath  EP  coo)-tip       

Rep  dev  unnary.  w/o  sling  

MRA  w'cont,  atxJ  

MRA  wo  cont   atx!  

MRA  w/o  fol  W'Cont  atxl  

MRI  w'cont,  breast  uni  

MRI  w/o  cont,  breast,  uni  

MRI  w/o  fol  W'Cont  brst  uni  ... 

MRI  w/cont,  breast  bi    

MRI  w'o  cont,  breast  bi   , 


1759 

1760 

1762 

1763 

1764 

1765 

1766 

1767 

1768 

1769 

1770 

1771 

1772 

1773 

1776 

1777 

1778 

1779 

1780 

1781 

1782 

1784 

1785 

1786 

1787 

1788 

1789 

1813 

1815 

1816 

1817 

1874 

1875 

1876 

1877 

1878 

1879 

1880 

1881 

1882 

1883 

1885 

1887 

1891 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

1899 

2615 

2616 

2617 

2618 

2619 

2620 

2621 

2622 

2625 

2626 

2627 

2628 

2629 

2630 

2631 

0284 

0336 

0337 

0284 

0336 

0337 

0284 

0336 


7.15 

$363  96 

6.29 

$32019 

854 

$434  72 

715 

$363  96 

6.29 

$32019 

8.54 

$434  72 

7.15 

$363  96 

629 

$320  19 

$200.17 

$176  10 
$239  09 
$200  17 
$176  10 
$239  09 
$200  17 
$176  10 


$72  79 
$64  04 
$86  94 
$72  79 
$64  04 
$86  94 
$72  79 
$64  04 


CPT  codes  ana  descnpiions  oni^  are  cooyngr''  Ane^car  Medical  Assooation  All  Rights  i^eserved  Applicable  FAPS/DFARS  Apply. 
Copyngrn  Amencar  Dertai  Association  All  rignts  reserved 
■Code  IS  new  r^  2002 
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CPT/ 

Status 

HCPCS       Indicator 

C8908     S 

C8909     S 

C8910     S 

C891 1     S 

C8912     S 

C8913     S 

C8914 

S 

C9000 

G 

C9001 

D 

C9002 

D 

C9O03 

G 

C90O4 

D 

C9006 

D 

C90C7 

G 

C9008 

G 

C9009 

G 

C9010 

G 

C9C11 

D 

C9012 

D 

C9013 

G 

C9018 

D 

C9019 

G 

C9020 

G 

C9100 

G 

C9102 

G 

C91Q3 

G 

C9104 

D 

C9105 

G 

C9108 

G 

C9109 

G 

C9110 

G 

•C9111 

G 

•C9112 

G 

•C9113 

G 

•C9114 

G 

•C9115 

G 

•C9200 

G 

•C9201 

G 

C9503 

K 

C9506 

D 

C9700 

D 

C9701 

T 

C9702 

D 

•C9703 

T 

C9708 

t 

C9711 

T 

D0 120 

E 

DOT  40 

E 

D0150 

S 

D0160 

E 

D0 170 

E 

D0210 

E 

D0220 

E 

D0230 

E 

D0240 

S 

D0250 

S 

D0260 

s 

D0270 

s 

D0272 

s 

D0274 

8 

D0277 

s 

D0290 

E 

0031 0 

E 

D0320 

E 

D0321 

E 

D0322 

E 

D0330 

E 

D0340 

E 

D0350 

E 

D0415 

E 

D0425 

E 

D0460 

s 

DO470 

E 

004  72 

s 

D0473 

s 

Descnption 


APC 


Relative 
Weight 


MRI  wo  fol  w/cont  breast,  bi    

MRA  w  cont  chest     

MRA  wo  cont  chest  

MRA  wo  fol  w  cont  chest  

MRA  wcont  twr  ext    

MRA  w/o  cont  iwr  ext        

MRA  w/o  fol  w  cont  Iwr  ext  

Na  chromatecr5i    per  0  25mCi    

Linezolid  in|.  200  mg  

Tenectepiase.  50  mgiViai  

Palivizumab  per  50  mg    

Gemtuzumab  ozogaminicin  Inj,  5m 

Tacrolimus  inj  per  5  mg     

Baclofen  intrathecal  kit- lamp 

Bactofen  Refill  Kit-500  rrxjg  

Baclofen  Refill  Krt-2000  meg 
Baclofen  refill  krtu  per  4000  meg  .... 

Caffeine  Citrate  in|    iml    

Injection,  arsenic  tnoxide 

Co  57  cobaltous  chlonde 

Botulinum  tox  B  per  100  u  

Caspofungin  acetate  per  5  mg 

Sirolimus  tablet  1  mg 

lodinated  I-I3i  Albumin  , 

51  Na  Chromate   SOmCi 

Na  lothalamate  I-125   10  uCi    

Anti-thymocyct  globulin  25  rug  

Hep  B  imm  gk3b  per  1  ml  

Thyrotropin  alfa,  1  1  mg  

Tirofiban  hcl  6  25  mg   

Alemtuzumab  per  10  mg/ml  

Ini  bivalirudin  250  mg  vial  

Perflutren  lipid  micro  2mi   

Ini  pantoprazole  sodium,  vial  

Nesintide   per  ^  5  mg  vial   

In),  zoledronic  aciQ  2  mg    

Orcei   per  36  cm2  

Dermagraft.  per  37  5  sq  cm  

Fresh  frozen  plasma,  ea  unit  

Granulocytes  pheresis 

Water  induced  thermo  

Stretta  procedure  

Chkmate/NovosfGaiilec  Brach    

Bard  Endoscopic  Sutunng  Sys    

Preview  Tx  Planning  Software     

HELP  Apheresis  System  

Periodic  oral  evaluation      

Limit  oral  eval  probim  focus        

Comprehensve  oral  evaluatior^    

Exiensv  oral  evai  prob  tocus 

Re-eval  est  pt. problem  focus  

Intraor  complete  film  senes  

Intraoral  periapical  first  f      

Intraoral  penapical  ea  add  

Intraoral  occlusal  film  

Extraoral  first  film  

Extraoral  ea  additional  film 

Dental  bitewing  single  film  

Dental  bitewings  twc  films  

Dental  brtewings  four  films  

Vert  bitewings-sev  to  eight  

Dental  film  skull/taaai  bon  

Dental  saliography      

Dental  tmj  arthrogram  inci  i  

Dental  other  trnj  films         

Dental  tomographic  survey   

Dental  panoramic  film        

Dental  cephalometnc  film 

OraLfacial  images      

Bactenoksgic  study     

Canes  susceptibilrty  test     

Pulp  vitality  test  

Diagnostic  casts       

Gross  exam  prep  S  report  

Micro  exam,  prep  &  report  


0337 
0284 
0336 
0337 
0284 
0336 
0337 
9000 
9001 
9002 
9003 
9004 
9006 
9007 
9008 
9009 
9010 
9011 
9012 
9013 
9018 
9019 
9020 
9100 
9102 
9103 
9104 
9105 
9108 
9109 
9110 
9111 
9112 
9113 
9114 
9115 
9200 
9201 
9503 
9506 
09" 
0980 
0981 
0979 
0975 
0978 


0330 


0330 
0330 
0330 

0330 
033C' 
0330 
0330 


0330 


0330 
0330 


854 

7  15 

6.29 
8.54 
7.15 
6.29 
8.54 


1.56 
27  75 


10.97 


10.97 


10  97 

10  97 


Pavmen! 

f^ate 


$434  72 

$363  96 

$320  19 

$434  72 

$363  96 

$320  19 

$434  72 

$52 

$24  13 

$261250 

$664  49 

$1  929  69 

$113  15 

S7S80 

$11  69 

$49  12 

$43  06 

$3  06 

$23  75 

$81  10 

$8  79 

$34  20 

$6  51 

$1034 

$64  84 

$17  18 

$325  09 

$133  00 

$531  05 

$207  81 

$486  88 

$397  81 

$148  20 

$22  80 

$433  20 

$406  78 

S-  -35  25 

S6—  ec 

$^S  4- 
$1  412  59 
$1  125  00 
$1  875  00 
$2  250  00 
S-  625  00 
S625  00 
$1,375.00 


S5S8.42 


10.97 

$558.42 

10  97 

$558  42 

10  97 

$558  42 

10  97 

$568  42 

10  97 

$558  42 

1097 

$558  42 

10  97 

$556  42 

SS58  42 

$558  42 

$558  42 


Nationa 
unadjusted 
Copaymeni 


Minmu'^ 
jnadiusted 
Copavment 


$239  09 
S2X  ■- 

$'•6  ■: 

S239  D9 
S20C  •- 
S'7fc  'C 
$239  09 


$86  94 
S'Z-9 
S64  04 
$86  94 

S64Cut 

$86  94 

$07 

$3  45 

%3'i  00 

S95  -3 

$276  25 

J- 6  20 

S"  42 

$1.67 

$7  03 

$617 

$44 

$3.40 

$10.41 

SI  .26 

$4.90 

$.93 

$148 

S9  28 

$2  46 

$46  54 

$•"08 

S~6D2 

$29-5 

$69 '0 

S56  95 

S2-  22 

$3  26 

S62  32 

$56  23 

S"62  52 

$82  69 

$•588 

S282  52 

$225  00 

S375  00 

$450  00 

$325  00 

$125  00 

$2-5  00 


$111.68 


$111  68 
S'li  68 
$••1  68 
$111  68 
$111  68 
$111  68 
$•-'  68 


$111.68 


$11168 

$111  68 


CPT  codes  and  aescnptions  only  are  copynghl  Amencar-:  MeOica'  Associatior  Al  Rights  Rese-vec  AppicatJie  FARSTJFARS  Appiv 
Copyngm  Arrterxain  Oomal  Association  All  nghts  reserved 
•  Code  IS  new  m  2002 
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CPT 

Status 

HCPCS       Indicator 

D0474 

S 

D0480 

S 

CX)50l 

s 

D0502 

s 

D0999 

s 

D1110 

E 

D1120 

E 

01201 

E 

D1203 

E 

D1204 

E 

D1205 

E 

D1310 

E 

D1320 

E 

D1330 

E 

D1351 

E 

D1510 

S 

01515 

S 

01520 

s 

01 525 

s 

01550 

S 

D2110 

E 

02120 

E 

02130 

E 

02131 

E 

D2140 

E 

02150 

E 

02160 

E 

02161 

E 

02330 

E 

02331 

E 

02332 

E 

02335 

E 

02336 

E 

02337 

E 

02380 

E 

D238' 

E 

02382 

E 

02385 

E 

02386 

E 

D2387 

E 

02388 

E 

02410 

E 

02420 

E 

02430 

E 

02510 

E 

02520 

E 

025X 

E 

02542 

E 

02543 

E 

02544 

E 

02610 

E 

02620 

E 

02630 

E 

02642 

E 

02643 

E 

02644 

E 

02650 

E 

02651 

E 

02652 

E 

02662 

E 

02663 

E 

02664 

E 

02710 

E 

02720 

E 

02721 

E 

02722 

E 

02740 

E 

02750 

E 

02751 

E 

02752 

E 

02780 

E 

02781 

E 

02782 

E 

02783 

E 

02790 

E 

Descnptlon 


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unadjusted 
Copayment 


Minimum 
Unad|usled 
Copayment 


Micro  *  exam  of  surg  margins 

Cylopath  smear  prep  &  'eport  

Histopathologic  examinations 

Other  ora!  pathology  procedu  

Unspecified  diagnostic  proce  , 

Oenta:  propnylaxis  aduit        

Oenta!  prophylaxis  :hila         

Topical  tluor  *  prophy  child  , 

Topical  fiuo'  w  o  prophy  chi  

Topical  fluor  *  o  prophy  adu , 

Topical  fluonde  vv  prophy  a  

Nutri  counsei-contro'  caries   , 

Tobacco  counseling  

Oral  hygiene  instruction      

Oenta!  sealant  per  tooth  

Space  maintainer  h(d  unilat 

Fixed  biiat  space  mamtamef  

Remove  unilat  space  maintain  .... 

Remove  bilat  space  maintain 

Recemen*  space  ma'ntainer  

Amalgam  one  su'^ace  primary  .... 
Amalgam  fwo  surfaces  primary   .. 
Amalgam  three  surfaces  pnma     . 
Amalgam  'our  more  Su^f  prima 
Amalgam  one  surtace  permanen 
Amalgam  two  surfaces  permane 
Amalgam  three  su'faces  perma  ,. 
Amalgam  4  or  >  surfaces  pemn  .. 

Resin  one  surtace-antenor 

Resin  two  surlaces-anienor  

Resin  three  surfaces-anteno  

Resin  4.>  sur*  or  *  mcis  an  

Composite  resin  crown       

Compo  resm  crown  ant-perm 

Pesm  one  surf  poster  pnmar  

Resin  two  surf  poster  pnmar  

Resin  threemore  surf  post  p 
Resir  one  surf  poster  penman 

Resin  two  sur*  poster  perman  

Resm  three/more  Su-i  post  p  

Resm  'our  more  post  perm  

Dentai  gold  fon  or^e  surface  

Dental  gold  foil  two  surface 

Oenial  gold  foil  three  surfa  

Oenta!  inlay  metaiic  i  surf  

Oental  iniay  metallic  2  surf  

Denial  inlay  metl  3.more  sur 

Dentai  onlay  metallic  2  surf 

Dental  onlay  metallic  3  surf 

Dental  onlay  met!  4  more  sur 

Inlay  porcelain, ceramic  1  su  

Inlay  porcelain  ceramic  2  su  

Dental  onlay  pore  3.  more  sur 

Oenta!  onlay  porcelin  2  surf  

Dental  onlay  porcelm  3  surl  

Oenta!  onlay  pore  4-more  sur 

Inlay  composite/ resm  one  su  

Inlay  composite/ resm  two  su 

Dental  mlay  resm  imre  sur 
Dentai  onlay  resm  2  surface 
Dental  onlay  resm  3  surface     .... 

Dental  onlay  resm  4,'mre  sur 

Crown  resm  latxjratory 
Crown  resin  w  high  noble  me 

Crown  resm  w  base  metal  

Crown  resin  w.  nottle  metal  

Crown  porcelaia-ceramic  subs    , 
Crown  porcelain  w   h  noble  m 
Crown  porcelain  fused  base  m    . 
Crown  porcelain  *  nooie  met  .  . 

Crown  3(4  cast  hi  noble  met  

Crown  i4  cast  base  m.etal  

Crown  3.4  cast  noble  metal  

Crown  i4  porcelain; ceramic 

Crown  full  cast  high  noble  m  


0330 
0330 
0330 
0330 
0330 


10  97 
10  97 
10  97 
10  97 
10  97 


S558  42 
S558  42 
$558  42 
$558  42 
S558  42 


0330 
0330 
0330 
0330 
0330 


10  97 

1097 
10.97 
1097 
10.97 


$558  42 

$558  42 
$558  42 
$558  42 
$55842 


$111  68 
$111  68 
$111  68 
$111  68 
S1 1 1  68 


$111  68 

Sii^  68 
Sir  68 
Sill  68 
$111.68 


CPT  codes  anc  lescnotiors  only  are  cocvnqh'  A-^ricar  Medical  Assodatioi  Alt  Rigfrts  Reserved  AoolicaWe  FARS/Df^ARS  Apcily 

Copyngfit  Ameocar  Oentai  AssooalKy   41'  "qrts  -eservec 

•  Code  IS  new  m  2002  , 
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Addendum  B 

—Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year 

2002— Continued 

Nationa!             Minimum, 
.i-.aaiuste-;       onadusted 
Copayment       Copaynnent 

CPT/ 
HCPCS 

Status 
Indicator 

Oescnption 

T • i 

A  p.-               Relative           Payment 
Weight              Raie 

1 

D2791  ;  E 

Crown  full  cast  base  metal 

D2792  ^  E 

Crown  full  cast  noble  metal 

D2799     E 

Provisional  crowr-               

02910     E 

Dental  recement  mlay  _ 

Dental  recement  crown  

D2920     E 

D2930     E 

Prefab  stniss  steel  crwn  pri        

02931     E 

Prefab  stniss  steel  crown  pe       ;. ' 

D2932     E 

Prefabricaied  resm  crown  

02933     E 

Prefab  stainless  steel  crown  

D2940     E 

Dental  sedative  filling 

02950     E 

Core  buikJ-up  inci  anv  pins  

** "** 

0295 1     E 

Tooth  pm  retention              

D2952     E 

Post  and  core  cast  -  crown „ „ 

Each  addtnl  cast  post        , 

02953     E 

02954     E 

Prefab  post/core  ♦  crown    

D2955     E 

Post  removal                       

02957     E 

Each  addtnl  prefab  post     _ 

Laminate  labial  veneer       

02960     E 

. ..  . 

02961      E 

Lab  labial  veneer  resm       

02962     E 

Lab  labial  veneer  porcelain  

D2970  :  S 

Temporary   fractured  tooth 

0330 

10.97 

S556  4; 

$'■■  68 

02980     E 

Crown  repair                          

02999     S 

Dental  unspec  restorat've  pr 

0330 

10.97 

$111  68 

03110  ,  E 

Pulp  cap  direct           „ 

03120     E 

Pulp  cap  indirect       „ 

Therapeutic  puipotomy    

-    03220     E 

03221     E 

Gross  pulpal  debridement  „ 

Pulpal  therapy  anterior  pnm 

03230     E 

03240     E 

Pulpal  therapy  postenor  pri  

03310     E 

Anterior                                        4< 

D3320     E 

Root  canal  tfierapv  2  canals       

03330     E 

Root  canal  therapy  3  canals  _ 

03331  .  E 

f^xi-surg  hi  root  canal  obs ; 



03332     E 

Incomplete  er,doOontic  tx  



D3333     E 

Internal  root  repair             .-:. 

D3346     E 

Retreat  root  canal  antenor  

D3347     E 

Retreat  root  canal  bicuspid . 

03348     E 

Retreat  root  canal  molar     

-••• 



03351     E 

Apexificafiorvrecalc  inrtiai  

D3352     E 

ApexificatiorVrecalc  mtenm 

03353     E 

ApexiftcatiofVrecalc  fmai      

0341 0     E 

Apicoect/penrad  surg  anter 

03421     E 

Root  surgerv  bicuspid  

03425     E 

Root  surgery  molar     

.................... 

03426     E 

Root  surgery  ea  add  root    

03430     E 

Retrograde  filling                  

03450     E 

Root  amputation                           

03460     S 

Endodontic  endosseous  implan  

dxxt 

10.97 

$!>5A.42 

$111.68 

03470     E 

Intentional  replantation        

03910     E 

Isolation-  tooth  w  njbb  dam  

03920     E 

Tooth  splitting                       

03960     E 

Canal  preplitting  of  dowel  

03999     S 

Endodontic  procedure                 

KOO 

10.97 

$5.Sfl42 

$■"  ■  68 

04210     E 

Gingivectomy/plasty  per  quad      

D4211      E 

Gingwectomy.'plasty  per  toot       

04220     E 

Gingival  curettage  per  guadr    



04240     E 

Gingival  flap  proc  w/  planin  

04245     E 

ApicaHy  posrtioned  flap        



04249  1  E 

Crown  lengttien  hard  tissue         

$S.Sfi  42 
$558  42 
$558  42 

D4260  1  S 

Osseous  surgery  per  quadrant  

0330 

0330 
0330 

1097 

10  97 

10  97 

$' ■  ■  68 

D4263     S 

Bone  replce  graft  first  site  

*■  "  68 

D4264  ,  S 

Bone  replce  graft  each  add 

$■  1 1  68 

D4266     E 

Guided  tiss  regen  resort>le 

04267  I  E 

Guided  tiss  regen  nonresort) 

04268  1  S 

Surgical  revision  procedure „ 

Pedicle  soft  tissue  graft  pr  

0330 
0330 
0330 
033C 

10  97 

10  97 
1097 
10  9" 

$558  42 
$558  42 
$558  42 
$558  42 

$i''''  68 

04270  i  S 

*" "  1  66 

04271  ;  S 

i  Free  soft  tissue  graft  proc  : 

<" 1 1  68 

04273  1  S 

Sutieprthelial  tissue  graft    

S". '  •  68 

04274  1  E 

Oistal/proximal  wedge  proc  

D4320  '  E 

Provision  spin  mtracofonal  

Provisional  splint  extracoro  

04321      E 

— 

04341  :  E 

Penodorrtal  scaling  &  root  

04355  ,  S 

Full  nxxjth  debrxJement     

0330 

inQ7 

$556  42 

$1 1 1  68 

D4381     S 

Localized  chemo  delivery   

033C'                1 0  9- 
1  

$556  42 

$1 ' '  68 

D4910  i  E 

Periodontal  maint  procedures     
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status     j 

HCPCS 

Indicator  1 

D4920 

E 

D4999 

E 

Dsno 

E 

D5120 

E 

D5130 

E 

D5140 

E 

D52M 

E 

D5212 

E 

D5213 

E 

D52'4 

E 

D5281 

E 

D5410 

E 

D54-" 

E 

D6421 

E 

D5422 

E 

D5510 

E 

D5520 

E 

D5610 

E 

D5620 

E 

D5630 

E 

D5640 

E 

DS650 

E 

D5660 

E 

D57'0 

E 

D57V 

E 

D5720 

E 

D5721 

E 

D5730 

E 

D5731 

E 

D5740 

E 

D574" 

E 

D5750 

E 

D575' 

E 

D5760 

E 

D5761 

E 

D5810 

E 

D5811 

E 

D5820     E 

D5821      E 

D5850 

E 

D5851 

E 

05860 

E 

D5861 

E 

D5862 

E 

D5867 

E 

05875 

E 

05899 

E 

05911 

S 

05912 

S 

05913 

E 

059 14 

E 

05915 

E 

05916 

E 

05919 

E 

05922 

E 

05923 

E 

D5924 

E 

05925 

E 

05926 

E 

05927 

E 

05928 

E 

05929 

E 

05931 

E 

D5932 

E 

05933 

E 

05934 

E 

05935 

E 

05936 

E 

05937 

E 

05951 

E 

05952 

E 

05953 

E 

D5954 

E 

05955 

E 

05958 

E 

Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


National  Mimmurn 

Unad|usted       Unadjusted 
Copayment       Copayment 


Unscheduled  dressing  change    , 

Unspecified  per'Odo"ta'  s^oc  

Dentures  comDie^e  -^at  '••a'y  

Dentures  complete  mandibie  .... 

Dentures  -mmediat  maxHiary  

Dentures  immedial  mandible  .... 

Dentures  maxiH  part  resm    

Dentures  mana  part  resin   

Dentures  maxdl  part  metal  

Dentures  mandip:  par"  metal  

Removable  partial  denture     

Dentures  ad|ust  cmpll  maxil  

Dentures  aoiust  cmDit  mand  ..... 

Dentures  adjust  part  maxill   , 

Dentures  adjust  part  mandbl  .... 
Dentu'  'eor  broken  cx)mpl  bas  . 
Replace  aenture  teeth  compit  .. 

Dentures  repair  resin  base  

Rec  oa-l  denture  cast  'rame  .... 

Rep  partial  denture  clasp     

Reoiace  part  denture  teeth  

Add  tooth  to  partial  denture  

Add  ciasp  to  partial  denture  

Dentures  -ebase  cmpit  maxil  ... 
Dentures  rebase  cmpit  mand  ... 

Dentures  rebase  part  maxill  

Dentures  rebase  pan  mandbl  .. 

Denture  rem  cmpit  maxil  ch  

Denture  rein  cmpit  mand  chr  ... 

Denture  rein  part  maxil  chr  

Dentuie  'ein  part  mand  chr 

Denture  rein  cmpit  max  lab 

Denture  rein  cmpit  tDand  lab  .... 

Denture  rein  part  maxil  lab   

Denture  rein  part  mand  lab  

Denture  mterm  cmpit  maxill    

Denture  inlerm  cmpit  mandbl  ... 

Denture  interm  part  maxiH    

Denture  mterm  part  mandbl  

Denture  tiss  conditn  maxill  

Denture  tiss  condtm  mandbl  .... 

Overdenture  complete  

Overdenture  partial     

Precision  attachment    

Replacement  ot  precision  att  ... 

Prosthesis  modification   

Removable  prosthodontic  proc 

Facial  moulage  sectional      

Facia,  moulage  complete 

Nasal  prosthesis  

Auricular  prosthesis       

Orbital  prosthesis         

Ocular  prosthesis  

Facia!  prosthesis  

Nasal  septal  prosthesis  

Ocular  prosthesis  interim  

Cran.al  prosthesis  

Facial  augmentation  implant  ... 
Replacement  nasal  orosthesis 
Auncular  replacement 

OrtJital  replacement     

Facial  replacement      

Surgical  obturator  

Postsurgical  obturator  

Refitting  of  obturator  

Mandibular  flange  prosthesis  .. 

Mandibular  denture  prosth  

Temp  obturator  prosthesis  

Tnsmus  appliance  

Feeding  aid  

Pediatric  speech  aid    

Adult  speech  aid  

Supenmposed  prosthesis      

Palatal  lift  prosthesis 

Intraoral  con  det  mter  pit      


0330 
0330 


10.97 
10.97 


$558.42 
$558.42 


$111.68 

$111  68 


CPT  codes  ana  aescnptions  omy  a-e  cogyngn'  Ane-'car  Med'cai  Associatior  All  Rights  Pese-^pr: 
Copynght  Amencan  Denta-  Association   Ail  ngnts  reserveo 
•  Code  IS  new  m  2002 
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Addendum  B. 

—Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 

CPT/ 
HCPCS 

Status 
Indicator 

Oescnotton                                                 i         APr               Relative            Pavmen'            Sationa,           Mm^n^^^ 
^scnptKXi                                                 1         APC                ^                        ^                   mad.ustefl       Jnaoiusted 

J             "          1                            Copayment       Copayment 

D5959     E 

Intraoral  con  def  mod  palat        i 

D596C     E 

Modifv  speech  a^o  prosthesis      

D5982     E 

Surgical  sten; 

ssse,  42 

5556  42 
»558  42 

S5t.6  i2 



D5983     S 

Radiation  appncato-    

:53C 
j3X 

10.97 
ino7 

%■■■  Sf: 
$•••  6€ 

s  ■  ■  ■  se 

D5984     S 

Radiation  shieio            .    .. 

D5985     S 

Raoiation  cone  locator  

:33iC                  10.97 

D5986     E 

Fiuonde  applicator    

D5987     S 

Commissure  splint 

0330 

10.97 

$■••66 

D5988     E 

Su'gicai  splint     

D5999     E 

Maxillofacial  prosthesis      

D6010     E 

Odontics  endosteal  implant  

D6020     E 

Odontics  abutment  placement    

D6040     E 

Odontics  epostea'  "mpiant          

D6050     E 

Odontics  transosteai  impint 

•u... 

D6055     E 

implant  connecting  bar  

D6056     E 

Prefabricated  abutment 

D6057     E 

Custom,  abutment       

D6058     E 

Abutment  supported  crown           

D6059     E 

Abutment  suppodeo  mt'  crown  

D6060     E 

Abutment  supponeo  n^t  crown  

D6061     E 

Abutment  supported  mt  crown   

D6062     E 

Abutment  supportea  mtl  crown  

D6063     E 

Abutment  supported  mti  crown  

D6064     E 

Abutment  supported  rnfi  crown    

D6065     E 

im.Dlant  supported  crown            

D5066     E 

implant  Supported  mti  crown  

*" " 

D606'     E 

imolant  supported  mt!  cown  I 

D6068     E 

Abutment  suoponeo  'etamer 

D6069     E 

Abutment  supported  retainer       

D6070     E 

Abutment  supponed  'etame-      ■ 

06071     E 

Abutment  supported  reiame-        



D6072     E 

Abutment  supported  'etame'       ' 



D6073 

E 

E 
E 

E 

Abutment  supported  retame'      

D6074 

Abutment  supported  retame'        ; 

06075 

Implant  supported  retame'           

06076 

Implant  supported  'etamer  

06077     E 

Implant  supported  'etamer  

D6078 

E 

E 
E 
E 
E 
c 

E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

impiniabut  supno  f'xd  dent 

06079 

Impint  abut  suprtd  tixd  dent 

D6080 

Implant  mamtenance  

D6090 

Repai'  implant          

D6095 

Odontics  repr  abutment 

D6100 

Removal  of  implant    

061 99 

Implant  procedure                         

.................... 

062 10 

Prosthodont  hiQh  noble  meta       

06211 

Bridge  base  meta'  cast       

' 

06212 

Bndge  noble  metal  cast     

06240 

Bridge  porcelain  hiQh  noble        

06241 

Bridge  porcelain  base  metal        

D6242 

Bridge  porcelain  nobel  metal  

06245 

Bridge  porcelain  ceramic    „ 

Bridge  resin  wTiigh  noble    

062  50 

06251 

Bridge  resin  base  metal      

06252 

Bridge  resm  w  nobie  metal  

06519 

iniay  onlay  porce  ceramic   

D6520 

Dental  retainer  twc  surfaces       

i 

D6530 

Retainer  metallic  3-  su'lace        

D6543 

Dental  retainr  onlav  3  sur^  

D6544 

Dental  retainr  onlav  4more 

D6545 

Dental  retainr  cast  metl       

06548 

Porcelain  ceramic  retainer             

D6720 

Retain  crown  resm  w  hi  nbie      

06721 

Crown  resin  wtiase  metal  

D6722 

Crown  resm  w  noble  metal  

D6740 

Crown  porcelain  ceramic     

„ 

D6750 

Crown  porcelain  nigh  noble  ^ 

Crown  porcelain  base  metal        

D6751 

06752 

Crown  porcelain  noble  metal      

D6780 

Crown  3'4  high  noble  metal  

D6781 

Crown  14  caet  based  metal  „ 

Crown  3  4  cast  noble  metal  „ 

Crown  3.4  porcelain  ceramic 

06782 

06783 

06790 

Crown  full  high  noble  metal  

06791 

Crown  full  base  metal  cast 

D6792 

Crown  full  noble  metal  cast . 

CPT  cooes  ana  oescnptrans  oniy  are  cooyngnt  A-nencar  Mea<ca  Assocancr    Ai  Rkj'-tj  Resevec   AoDiicar*  t  abs  r-'^ARf-  Apr'. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS      indicator 

D6920     S                 , 

D6930     E 

D6940     E 

D6950     E 

D6970     E 

D6971      E 

D697^     E    ■ 

D6973     E 

D6975     E 

D6976     E 

D6977     E 

D6980     E 

D6999     E 

D7110     S 

D7120     S 

D7130     S 

D7210     S 

D7220     S 

D7230     S 

D7240     S 

D7241      S 

D7250     S 

D7260     S 

D7270     E 

D7272     E 

D7280     E 

D7281      E 

D7285     E 

D7286     E 

D7290     E 

D7291      S 

D7310     E 

D7320     E 

D7340     E 

D7350     E 

D741C     E 

D7420     E 

D7430     E 

D7431     E 

D7440     E 

D7441      E 

D7450     E 

D7451      E 

D7460 

E 

D7461 

E 

D7465 

E 

D7471 

E 

D7480 

E 

D749C 

E 

D7510 

E 

D7520 

E 

D7530 

E 

D7540 

E 

D7550 

E 

D7560 

E 

D76'0 

E 

D7620 

E 

D7630 

E 

D7640     E 

D7650 

E 

D7660 

E 

D7570 

E 

D7680 

E 

D7710 

E 

D7720 

E 

D7730 

E 

D7740 

E 

D7750 

E 

D7760 

E 

D7770 

E 

D7780 

E 

07810     E 

D7820     E 

D7830     E 

D7840     E 

Description 


ARC 


Relative 

Weight 


Payment 
Rate 


National  Min'murr 

Unadjusted       'Jnadjusted 
Copayment       Copayment 


Dental  connector  bar  

Dental  recement  bndge 

Stress  C^ea^e^  

Precision  attacrimen!    

Post  &  core  plus  retainer  

Cast  DOS!  Dndge  retainer     

PrefaD  DOSt  &  core  plus  reta  

Core  Duiid  up  for  retainer     

Coping  metal  

Eacn  addtni  cast  post  

Eacn  addti  pretaP  post  

Bndge  ^epair       

Fixed  prosttiodontic  proc 

Oral  surgery  single  tooth  

Eacti  add  tootn  extraction  

Tootn  root  remova  

Rem  imp  lootti  w  mucooe'  tip 

Impact  tooth  remov  so^  tiss  

Impact  tootn  remov  part  pony  

Impact  tooth  remov  comp  bony  . 
Impact  tooth  rem  bony  w  comp  .  . 

Tooth  root  removal     

Oral  antral  fistula  closure  

Tooth  reimplantation  

Tooth  transplantation  

Exposure  impact  tooth  orthod  

Exposure  tooth  aid  eruption  

Biopsy  of  oral  tissue  hard  

Biopsy  of  oral  tissue  soft  

Repositioning  o*  teetn   

Transsepta'  '  berDlomy  

Aiveopiasty  w   extraction 

Aiveopiasty  w  o  extraction , 

VestiDuiODiasty  ridge  extens  

Vestibuiopiasty  exten  graft  

Rad  exc  lesion  up  to  1.25  cm  ,... 

Lesion  >  1  25  cm  

Exc  benign  tumor  to  1  25  cm  

Benign  tumor  exc  >  1  25  cm 

Waiig  tumior  exc  to  1  25  cm  

Mahg  !L.~ior  >  1  25  cm  

Rem  oaontogen  cyst  to  1.25cm  . 
Rem  odontogen  cyst  >  1  25  cm  . 
Rem  nonodonto  cyst  to  1  25cm  . 
Rem  nonodonto  cyst  >  1  25  cm  . 
Lesion  aestruction  

Rem  exostosis  any  site  

Partial  osteotomy  

Mandible  resection  

i&d  aPsc  intraoral  soft  tiss 

i&a  abscess  extraoral 

Removal  fb  skiaareolar  tiss 

Removal  of  fb  reaction  

Removal  of  sloughed  off  bone  ... 

Maxillary  sinusotomy    

Maxilla  open  reduci  simple  

C'sd  'educi  simpi  m.axiila  tx  

Open  red  SimpI  miandible  fx  

Cisd  reo  simpi  mandible  fx 

Open  fed  simp  maiar  zygom  fx  ., 

Cisd  red  Simp  malar  zygom  fx  ... 

Ciosd  rductn  splint  alveolus  

Reduct  simple  facial  bone  fx 

Maxilla  open  reduct  compound  . 

Cisd  reduct  compd  maxina  fx 

Open  reduct  compd  mandble  fx 

Cisd  reduct  compo  manobie  fx  . 

Open  red  comp  maiar  zygma  fx 

Cisd  red  comp  malar  zygma  fx  , 

Open  reduc  compd  alveolus  fx  . 

Reduct  compnd  facial  bone  fx    . 

Tm|  open  -educt-dislocat  on  

Closed  tmp  manipulation     

Tm|  manipulation  under  anest  ... 

Removal  of  tm|  condyle      


0330 


10.97 


S558.42 


0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 


0330 


10  97 
10  97 
1097 
10.97 
10.97 
1097 
1097 
10.97 
10  97 
1097 


S558  42 
S558  42 
S558  42 
S558  42 
S558  42 
S558  42 
S558  42 
S558  42 
S558  42 
S558  42 


10.97 


S558  42 


S1 11. 68 


'1  68 
■1  68 
11  68 
11  68 
'^  68 
11  58 
1'  68 
-1  68 
11  68 
11  68 


Si  1 1  68 


CPT  coOes  and  aesciptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserved  Applicable  FAR5  DINARS  Apply 
Cooyngrit  An^er-car  D^ntai  Association  All  rights  reserved 
■  Code  -s  ne*  r  20C2 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/      ,     Status 
HCPCS       Indicator 


Descnption 


A  PC 


Relative 
Weight 


Payment 
Rate 


Nationa 
Unaoiusted 
Copayment 


07850 

E 

D7852 

E 

D7854 

E 

D7856 

E 

D785B 

E 

D786C 

E 

D7865 

E 

07870 

E 

D7871 

E 

D7872 

E 

D7873 

E 

D7874 

E 

D7875 

E 

D7876 

E 

D7877 

E 

D7880 

E 

D7899 

E 

07910 

E 

D7911 

E 

07912 

E 

D7920 

E 

07940 

S 

0794 1 

E 

07943 

E 

07944 

E 

07945 

E 

07946 

E 

07947 

E 

07948 

E 

D794Q 

E 

07950 

E 

07955 

E 

D7960 

E 

D7970 

E 

D7971 

E 

D7980 

E 

07981 

E 

07982 

E 

07983 

E 

07990 

E 

07991 

E 

07995 

E 

07996 

E 

D7997 

E 

D7999 

E 

08010 

E 

08020 

E 

08030 

E 

D8040 

E 

D8050 

E 

08060 

E 

08070 

E 

08080 

E 

08090 

E 

08210 

E 

D8220 

E 

08660 

E 

08670 

E 

08680 

E 

D8690 

E 

08691 

E 

08692 

E 

D8999 

E 

D9110 

N 

D9210 

E 

D9211 

E 

09212 

E 

09215 

E 

D9220 

E 

D9221 

E 

D9230 

N 

D9241 

E 

D9242 

E 

09248 

N 

D9310 

E 

Tmj  meniscectomy   

Tm|  repair  of  joint  disc 

Tmj  excisn  of  )Oint  membrane  ,. 

Tmj  cutting  of  a  muscle      ....;.... 

Tmi  'econstruction  

Tm)  cutting  into  iOmt  

Tm|  reshaping  components 

Tm;  aspiration  lomt  fluio    

Lysis  -  lavage  w  catheters  

Tmj  diagnostic  arthroscopy 
Tm|  arthroscopy  lysis  adhes"" 
Tm)  arlhroscopy  disc  reposit 
Tmj  arthroscopy  synovectomy   . 
Tmj  arthroscopy  Oiscectomy 
Tmj  arthroscopy  debridement 

Occlusal  orthotic  appliance  

Tmi  unspecified  therapy    

Dent  sutu'  recent  *nd  to  5cm  .. 
Dentai  suture  wound  to  5  cm  .. 
Suture  complicate  wnd  >  5  cm 

Dental  skin  graft  

Reshaping  bone  orthognathic 
Bone  cutting  ramus  closec 

Cutting  ramus  open  *i  g'aft 

Bone  cutting  segmented    

Bone  cutting  body  mandible 
Reconstruction  maxiiia  tota 
Reconstruct  maxilla  segment 
Reconstruct  midface  no  graft  .. 

Reconstruct  midface  w  graft 

Mandible  graft  

Repair  nnaxillofacia'  detects  

Frenulectomy'frenulotomy  

Excision  hyperplastic  tissue 
Excision  pencoronai  gingiva 

Siaiolithiotomy  

Excision  of  salivary  giand  

Sialodochoplasty  

Closure  of  saiiva'>  fistuia  

Emergency  tracheotomy    

Dental  coroncxOectomy     

Synthetic  graft  facial  bones 
Implant  mandiWe  tor  augment 

Appliance  removal  

Oral  surgery  procedure        

Limited  dental  tx  pnmarv    

Limited  dental  tx  transition  

Limrted  dental  tx  adotescent  .... 

Limited  dental  tx  adult       

Intercep  dental  tx  pnmary  

Intercep  dental  tx  transrtn  

Compre  dental  h  transrtKxi 
Compre  dental  tx  adolescent 
Compre  dental  tx  adult 
OrttKxJonfic  rem  apphance  tx 
Fixed  app(iarx»  therapy  habJ  ... 

Preorttiodontic  tx  visit         

PerxxJic  orttxxJonic  bi  visit  

OrttKxJontic  retention  

OrttxxJontic  treatment        

Repair  orttK)  appliance       

Replacement  retainer        

OrttxxJontic  procedure        ...;.... 
Tx  dental  pain  minor  proc 
Dent  anestfiesia  w.'o  surgery 

Regional  t>)ock  anesthesia  

TngefTMnai  block  anestfiesa 

Local  anesthesia  

General  anesthesia  

General  anestfiesia  ea  ad  15m  , 

Analgesia  

IntraverKHJS  sedation  

IV  sedation  ea  ad  30  m 

Sedation  (non-ivj 

Dental  consultation     


Minimum 
Unadjusted 
Copayment 


0330 


10.97 


$558  42 


$11168 


CPT  codes  and  descnptions  only  a'e  copyngni  America'-  Medical  Association  AH  Rignts  Rese^vec  AoDiicaD*  cARSDi^ACS  nx<y 
Copyngnt  Amencan  Dental  Associatior  All  rights  'eserveo 
■  Code  IS  new  in  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT       i 

Status 

HCPCS 

Indicator 

D9410 

E 

D9420 

E 

D9430 

E 

D9440 

c 

D9€'0 

t 

D963C 

S 

D99'0 

E 

D99" 

E 

D9920 

f- 

D993C 

S 

D994C 

3 

D994' 

E 

D995C 

S 

D9951 

s 

D9952 

s 

D9970 

E 

D9971 

E 

099^2 

E 

D99"3 

E 

D9974 

E 

D9999 

E 

EO'OO 

A 

EO'05 

A 

EOltO 

A 

E0111 

A 

E0112 

A 

E0113 

A 

E0U4 

A 

E0116 

A 

E0130 

A 

E0135 

A 

E0141 

A 

E0142 

A 

EO'43 

A 

E0144 

A 

EO'45 

A 

EG  "46 

A 

eom:' 

A 

E0148 

A 

E0M9 

A 

E0153 

A 

E0154 

A 

E0155 

A 

E0156 

A 

EO157 

A 

E0158 

A 

E0"59 

A 

E0'60 

A 

EOI6I 

A 

E0162 

A 

E0163 

A 

E0164 

A 

E0165 

A 

E0166 

A 

E0167 

A 

E0168 

A 

•E0169 

A 

E0175 

A 

E0176 

A 

E0177 

A 

E0178 

A 

E0179 

A 

EOI8O 

A 

EOI81 

A 

E0182 

A 

E0184 

A 

E0185 

A 

E0186 

A 

E0187 

A 

E0188 

E 

E0189 

E 

E0191 

A 

EO192 

A 

EO193 

A 

EO194 

A 

Description 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusied       Unadjusted 
Copayment      Copayment 


Dental  house  call 

Hospital  call    

Oflice  visit  dunng  hours  

Office  visit  after  hours  

Dent  therapeutic  drug  Inject  

Otner  drugs  medicaments     

Dent  appi  desensitizing  med  

Appt  desensitizing  resin  

Behavior  management  

Treatment  of  complications  

Dental  occlusal  guard 

Fabrication  athletic  guard 

Occlusion  analysis   

Limited  occlusal  adjustment  

Complete  occlusal  adjustment  .... 

Enamel  microabrasion 

Odontoplasty  1-2  teeth  

Extrni  Dieaching  per  arch  

Exifhi  Pleaching  per  tooth  

Intrni  pleaching  per  tooth   

Adiunctive  procedure  

Cane  adiust/fixed  with  tip  

Cane  adjust'tixed  quad/3  pro  

Crutch  forearm  pair    „ 

Crutch  forearm  each  

Crutch  underarm  pair  wood  

Crutch  underarm  each  wood  ....... 

Crutch  unoerarrr  pair  no  wood  .. 
Crutch  underarm  each  no  wood  . 

WalKer  ngid  ad|ust'(ixed  hi     

Aalker  folding  ad|uslfixed     

Rigid  waiKe'  wheeled  wo  seat  .... 

Walker  rigia  Aheeieo  with  se  

Walker  folding  wheeled  w/o  s  

Enclosed  walker  w  rear  seat 

Walker  whied  seal'crutch  att 

Folding  walker  wheels  w  seat  .... 

Walker  vanapie  wheel  resist  , 

Heavyduty  walker  no  wtieels  

Heavy  dutv  wheeled  walker  

Forea'r-  c'utch  platform  atta 

Walker  platform  attachment  , 

Walker  wheel  attachment, pair  .... 

Walker  seat  attachment       

Walker  crutch  attachment    

Walker  leg  extenders  set  of4  

Brane  for  wheeled  waker      

Sitz  type  Path  or  equipment  .'. 

Sitz  oath,  equipment  w  faucet  

Sitz  Path  chair  

Commode  chair  stationry  txd  

Commode  chair  '^^oOile  fixed  a  .. 
Commode  chair  slationry  det  

Commode  chair  mot)iie  detach  .. 

Commode  chair  paii  or  pan     

Heavyduty  wide  commode  ctiair 

Seatiifi  ncorp  commodechair 

Commode  chair  loot  rest       

Air  pressre  padcushior  nonp  .... 
Water  press  paacushior  nonp  ,, 
Gel  pressre  pad. Cushion  nonp  ... 
Or/  pressre  pad,cushion  nonp  ,.. 
Press  pad  alte'natmg  a  pump  ... 
P'ess  Dad  alternating  w  pum  .... 
Pressure  pad  alternating  pum  .... 

On/  pressure  mattress  

Gel  pressure  mattress  pad     

Air  pressure  mati'ess  

Water  pressure  ma"ress  

Synthetic  sheepskm  pad    

Lambswooi  sheepsxm  pad  

Protector  heei  or  elbow       

Pad  wheelchr  low  press^posit  ... 

Powered  air  flotation  bed  

Air  tij.dized  Ded 


0330 


10.97 


0330 
0330 


10  97 

'0  97 


0330 
0330 
0330 


10.97 

1097 
10  97 


$558.42 


S558  42 

S558  42 

$558  42 

S558  42 

S558  42 


$111.68 


$111  68 
Sill  68 

$111.68 

$111  68 
$111.68 


CPT  -odes  and  Jescrptions  only  are  cjcvnght  American  Medical  Association  All  RigMs  Resen.er;  Aso'icatile  ^  arS'O'^aRS  Apply 
Copyright  American  Denta.  Association  Aii  ngnts  reserved 
■  Cdoc  <  ne*  '  ?002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


opt/ 

Status 

HCPCS 

Indicator 

E0196 

A 

E0197 

A 

E0198 

A 

E0199 

A 

E0200 

A 

E0202 

A 

E0205 

A 

E0210 

A 

E0215 

A 

E0217 

A 

E0218 

E 

E0220 

A 

■E0221 

A 

E0225 

A 

E0230 

A 

•E0231 

A 

•E0232 

A 

E0235 

A 

E0236 

A 

E0238 

A 

E0239 

A 

E0241 

E 

E0242 

E 

E0243 

E 

E0244 

E 

E0245 

E 

E0246 

E 

E0249 

A 

E0250 

A 

E0251 

A 

E0255 

A 

E0256 

A 

E0260 

A 

E0261 

A 

E0265 

A 

E0266 

A 

E0270 

E 

E0271 

A 

E0272 

A 

E0273 

E 

E0274 

E 

E0275 

A 

E0276 

A 

E0277 

A 

E0280 

A 

E029C 

A 

E0291 

A 

E0292 

A 

E0293 

A 

t0294 

A 

E0295 

A 

E0296 

A 

E0297 

A 

E0298 

D 

E0305 

A 

£03 10 

A 

E0315 

E 

•E0316 

A 

E0325 

A 

E0326 

A 

E0350 

E 

E0352 

E 

E0370 

E 

E0371 

A 

E0372 

A 

E0373 

A 

E0424 

A 

E0425 

E 

E0430 

E 

E0431 

A 

E0434 

A 

E0435 

E 

E0439 

A 

E0440 

E 

E0441 

A 

Descnption 


APC 


Gel  pressure  mattress 

Air  pressure  pad  for  mattres 
Wale'  pressure  pad  for  mattr  .... 
Dry  pressure  pad  tor  mattres  .... 

Heat  lamp  without  stand  

Phototherapy  tight  w  photom  ... 
Hea:  lamp  with  stand 

Electnc  heal  pad  standard  

Electric  hea"  pad  moist     

Water  circ  heat  pad  w  pump 

Water  circ  coic  pad  w  pump  

Hot  wate-  bottie  

Infrared  neatmc  pac  system  

Hyorocolialor  unit    

Ice  cap  or  collar 

Wound  warming  device   ^. 

Warming  card  for  MWT    

Paraffin  bath  unit  portable  

Pump  tor  wate'  circulating  p  

Heat  pad  non-electnc  moist  

Hydrocollator  unit  portable  

Bath  tub  wall  rail         

Bath  tub  rail  fioo'     

Toilet  rail  

Toilet  seal  raised     

Tub  stoQ!  or  bench  

Transfer  tut:  'aii  attachment  

Pad  water  circulating  neat  u 
Hosp  bed  fixed  nt  w   matl'es 
Hosp  bed  ''xd  ht  w  o  mattres 
Hosprtai  bed  var  ht  w  mattr 
Hospital  bed  var  ht  wo  matt 
Hosp  bed  semi-eiectr  w  matt 
Hosp  bed  semi-electr  wo  mat    . 
Hosp  bed  total  eiecir  *  ma< 
Hosp  bed  tola'  eiec  w  c  rnatt  .... 

Hospital  bed  nstitutionai  t  

fvlatt'ess  innerspnng    

fv<at1res5  foar-  'jboer  

Bed  boa'O 

Over-bed  tabie 

Bed  pan  standard  

Bed  pan  t'acture        

Powered  pres'edu  air  mattrs  ... 

Bed  cadie  

Hose  bed  fx  nt  ^  c  -aiis  ^/^  ___ 

'-'osp  bed  fT<  ht  A  c  -a"  wo  

Hosp  bed  var  ht  w  o  'ai  w/o 

Hosp  bed  var  ht  w  c  ran  w/  

Hosp  bed  semi -elect  w  mattr  ... 
Hosp  bed  semi-elect  wo  matt  .. 
Hosp  bed  total  elect  w  matt 
Hosp  bed  total  eiec'  wo  mat 
Heavyduty  xtra  wide  npsp  tied  .. 

Rails  bed  side  half  length  

Rails  bed  side  fun  lengf- 

Bed  accesson/  b'a  tbi  supprt 

Bed  safety  enciosu'e  

Urinal  male  )uQ-type  

Unnai  female  lug-type  

Control  unit  bowei  syste" 
Disposable  pacn  wbowe'  s/sl    . 

Air  elevator  for  hee'  

Nonpower  mattress  oveaay  

Powered  ai'  mattress  overlay 
Nonpowered  pressure  mattress 
Stationary  compressed  gas  02  . 
Gas  system  stationan*  compre 
Oxygen  system  gas  portable 
Portable  gaseous  02 
Portable  liquid  02 
Oxygen  system  liquid  portab 
Stationary  liquid  02 
Oxygen  system  nquid  station 
Oxygen  contents  oaseous 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


CP'T  codes  and  descriptions  omy  are  copy'-gnr  Ar^ienca^  Wedica  A55,.->::^a^c>^    Ai'  R*g'^'?  ^e-^^^^ec   ADDi»^"a,^,if  -APS  ' 
Copyngh!  A,T>encar  Dentai  AsstKiatic-  A!'  "ghts  'eser-veo 
■  C'OOe  IS  ne*  m  2002 


I 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status 

HCPCS 

Indicator 

E0442 

A 

E0443 

A 

E0444 

A 

E0450 

A 

E0455 

A 

E0457 

A 

E0459 

A 

E0460 

A 

E0462 

A 

E0480 

A 

•E0481 

A 

•E0482 

A 

E0500 

A 

E0550 

A 

E0555 

A 

E0660 

A 

E0565 

A 

E0570 

A 

E0571 

A 

E0572 

A 

E0574 

A 

E0675 

A 

E058C 

A 

E0585 

A 

E059C 

A 

E060C 

A 

E06C1 

A 

E0602 

E 

•E0603 

A 

•E0604 

A 

E0605 

A 

E0606 

A 

E060' 

A 

E060e 

A 

E0609 

D 

E0610 

A 

E0615 

A                 1 

E0616 

N                  ' 

E06'7 

A 

•E0620 

A 

E0621 

A 

E0625 

E 

E0627 

A 

E0628 

A 

E0629 

A 

E0630 

A 

E0635 

A 

E0650 

A 

E065' 

A 

E0652 

A 

E0655 

A 

E0660 

A 

E0665 

A 

E0666 

A 

E0667 

A 

E0668 

A 

E0669 

A 

E0671 

A 

E0672 

A 

E0673 

A 

E0690 

A 

E0700 

E 

E0710 

E 

E072C 

A 

E0730 

A 

E0731 

A 

E0740 

E 

E0744 

A 

E0745 

A 

E0746 

E 

E0747 

A 

E0748 

A 

E0749 

N 

•E0752 

E 

E0753 

D 

Descnptran 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment       Copayment 


Oxygen  contents  liquid  

Portable  02  contents  gas    , 

Portable  02  contents  liquid , 

Volume  vent  stationary  porta  

Oxygen  tent  exci  croup  ped  t  

Chest  shell   

Chest  wrap  

Neg  press  vent  portabl/statn  

Rocking  Ded  w   or  a  o  side  r  

Percussor  eieclpneum  home  m  ... 

ntrpulmnry  percuss  vent  sys  

Cough  stimulating  device  

ippb  all  types  

Humidif  exlens  suppie  w  ippb  

Humidifier  tor  use  a    reg^ia  

Humidifier  supplemental  w   i  

Compressor  air  power  source  

Nebulizer  with  compressior   

Aerosol  compressc-  *or  s^r^eb  

Aerosol  compressor  adjus!  pr  

Ultrasonic  generator  w  svneb  

Nebulize'  ultrasonic  

Nebulizer  lor  use  w  regulat  

Nebulize'  w  compressor  &  he 

Dispensing  fee  ame  neb  drug  

Suction  pump  portab  horn  modi  .... 

Cort  airway  pressure  device 

Breast  pump  

Electric  preas!  pump       ~. 

hosD  grade  eiec  breast  pump 

Vaporizer  'Com  type      

Drainage  boa'd  postural  

Blood  glucose  monitor  home  

Apnea  mon.tor  

Blood  glue  mor  a  special  fea 
Pacemaker  momtr  audiDle'vis 

Pacemaker  montr  digitaWis  

Cardiac  event  recorder    

Automatic  ext  detibniiator     , 

Cap  bid  SMP  pie'Cing  laser 

Patient  lift  slmg  or  seat , 

Patient  lift  bathroom  or  toi 

Seat  lift  incorp  iifl-chair 

Seat  lift  for  pt  'um-electr  , 

Sea!  lift  for  pt  •urn-non-el  

Patient  lift  hydraulic         

Patient  lift  eiectr'c  

Pneuma  compresor  r^or-segment 
Pneum  compressor  segmental  .. 
Pneum  compres  w  ca.  pressure  ,.. 

Pneumatic  appliance  hai*  arm 

Pneumatic  appliance  tuH  leg  

Pneumatic  appliance  'uii  arm  

Pneumatic  appliance  half  leg  

Seg  pneum.atic  appi  full  -eg   

Seg  pneumatic  appi  'u»  arm  

Seg  pneumatic  appi-  half  leg 

Pressure  pneum  appi  'uii  ^eg  

Pressure  pneum  appi  full  arm  

Pressure  pneum  appi  half  leg  

Ultraviolet  cabinet  

Safetv  equipment  

Restraints  any  !>p€       

Tens  two  lead  

Tens  four  lead  

Conductive  garment  lor  tens/ 

Incontinence  treatment  systm  

Neuromuscular  stim  'or  scoli 

Neuromuscular  stim  'or  shock        , 
Electromyograpr  biofeedback 
Eiec  osteogen  stim  not  spine 
Elec  osteogen  stim  spinai 

Eiec  osteogen  sum  implanted  

Neurostimulalor  electrode     

Neurostimulator  electrodes   


CPT  codes  and  descriptions  oniv  are  ^ocv^qr"'  Ar^e-  ca-  Medical  AssociBtior 

Copyngm  Amancan  Denta,  Association  A.  '.qn's  -ese'-ve3 

■  Code  IS  new  in  ?002  . 
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opt 

Status 

HCPCS       Indicator 

•E0754 

A 

E0756 

E 

E0756 

E 

E0757 

E 

E0758 

A 

•E0759 

A 

E0760 

E 

E0765 

E 

E0776 

A 

E0779 

A 

E0780 

A 

E0781 

A 

E0782 

E 

E0783 

E 

E0784 

A 

E0785 

E 

E0786 

E 

E0791 

A 

E0830 

N 

E0840 

A 

E0850 

A 

E0855 

A 

E0860 

A 

E0870 

A 

E0880 

A 

E0890 

A 

E0900 

A 

E0910 

A 

E0920 

A 

E0930 

A 

E0935 

A 

E0940 

A 

E0941 

A 

E0942 

A 

E0943 

A 

E0944 

A 

E0946 

A 

E0946 

A 

E0947 

A 

E0948 

A 

E0950 

E 

E0951 

E 

E0952 

E 

E0963 

E 

E0954 

E 

E0958 

A 

E0959 

E 

E0961 

E 

E0962 

A 

E0963 

A 

E0964 

A 

E0965 

A 

E0966 

E 

E0967 

E 

E0968 

A 

E0969 

E 

E0970 

E 

E0971 

E 

E0972 

A 

E0973 

E 

E0974 

E 

E0975 

E 

E0976 

E 

E0977 

E 

E0978 

E 

E0979 

E 

E0980 

E 

E0990 

E 

E0991 

E 

E0992 

E 

E0993 

E 

E0994 

E 

E0995 

E 

E0996 

E 

E0997 

E 

Descnptior 


Pulsegenerator  pt  programmer  . 
Electronic  salivary  reflex  s 
Implantable  pulse  generator 

Implantable  RF  receiver  

External  RF  transmitter    , 

Replace  n;Jtrauncy  transmittr    

Osteogen  ultrasound  stimltor    ..., 

Nerve  stimulator  tor  b(  n&v  

Iv  pole  , 

Amb  infusion  pump  mechanical 
Mecfi  amb  infusion  pump  <8hrs 
External  ambulatory  infus  pu 
Non-programble  intusior  pump  ., 
Programrriabte  infusion  pump    .. 
Exl  amb  infusn  pump  insulin     ..., 
Reptacement  impi  pump  cattiet  , 
Implantable  pump  replacement  ., 
F*arenteral  infusion  pump  sta     ... 
Ambulatory  tractKxi  device 
Tract  frame  attach  fieadboard  ... 
Traction  stand  tree  standing 
Cervical  traction  equipment 
Tract  equip  cervical  trad 

Tract  frame  attac^  footboard   

Trac  stand  free  stand  extrerr     ... 
Traction  frame  attach  petvic 

Trac  stand  tree  stand  pefvK     

Trapeze  bar  attacfied  to  bed    .... 
Fracture  frame  attacfied  to  b    .  .. 

Fracture  frame  tree  standing   

Exercise  device  passive  moti  

Trapeze  bar  free  starxling 
Gravity  assisted  tracbon  de 

Cervical  bead  barriess/halter   

Cervical  piHow  

Pelvic  belt/hamessbooi    

Beft/hamess  extremity 
Fracture  frame  dual  w  cross     .... 
Fracture  frame  attacfimnts  pe    ... 
Fracture  frame  attachmnts  ce    ... 

Tray       

Loop  heel 

Loop  tie  

Pneuniaftc  tire  

Wheetct^air  semi-pneumatK  ca  .. 
Whichr  att-  conv  i  arm  dnve     .... 
Amputee  adapter 
Wfieetcbair  brake  extensior. 

Wheelchair  1  inch  cushion  

Wheelcfiair  2  inch  cushion  

Wheelchaif  3  inch  cushion  

WiTeelchair  4  inch  cushioo  

Wheelchair  head  res?  extenst    ... 
Wf>eelctiair  riand  nms 
Wheelcfiair  commoOe  seat 

Wheelc^al^  narrowing  device  

Wfieelcnair  no  2  footplates 
Wheeicfiair  anti-tippir>g  devi 
Transfer  board  or  device 
Wheetehair  ad|ustabl  hetghi 
Wtieektiair  grade-aid 
Wheelchair  reintorcefl  seat  u      .. 
Wheetehair  reinforced  back  u    ... 
Wheetahair  wedge  cushion 
Wheelchair  belt  w/airplane  b 

Wheelchair  belt  with  vetero     

Wheelchair  safety  vest 
Whellchair  elesrating  leg  res 
Wheelchair  uphoistry  seat 
Wheelchair  solid  seat  insert 

Wheelchair  tiack  upholstery  

Wheelchair  arm  rest         

Wheelchair  call  rest 

Wheelchair  tire  solid .r. 

Wheeicfiair  caster  w/  a  tortc  


APC 


Reiattve 
Weight 


Pav-ment 
Rate 


NatKXWi  Mmimj-r 

Unadjusted       Unadjustec 
Copayment      Copay.mem 


CPT  codes  and  descriptions  onf»  are  cooyngM  Arriencan  Medical  Assoaahon  AH  Rights  Resen«d  Aciplicable  PARS^Df  ARS  Apply. 
Copyogm  American  Derrtal  Associatior  All  ngWs  resen.«C 
■  Code  IS  new  in  2002. 
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CPT 
HCPCS 


Status 
Indicator 


Descrtption 


-i- 


APC 


Relative 
Weight 


Payment 
Rate 


National 
Unad)usteci 
Copayment 


Minimum 
Unadjusted 
Copayment 


E0998 

E0999 
E'OOO 
E-00' 
E'03i 
E'035 
E105C 

E'oec 

El  065 
E'Q€6 
El  069 
El  070 
El  083 
E'084 
E>085 
E 1 086 
El  08^ 
El  086 
E  ■  089 
E109C 
£1091 
E'092 
E'093 
E"OC 
E  ■  1  •  0 
E'13C 
E1140 
E113C 
£1160 
£1170 
£1171 
£1172 
E"80 
£1190 
El  195 
E120C 
£1210 
£1211 
E1212 
£1213 
£1220 
E"22' 
E'222 
El  223 
E'224 
£1225 
El  226 
£122" 
El  228 
E123C 
E 1 240 
£1250 
El  260 
£1270 
El  280 
El  285 
E1290 
El  295 
El  296 
El  297 
£1298 
E130C 
E1310 
E1340 
El  353 
El  355 
El  372 
El  390 
E1399 
E1405 
£1406 
•£1500 
E1510 
El  520 
E1530 


E 

E 
E 
E 
A 
E 
A 
A 
E 
E 
E 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
4 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

E 

A 

A 

A 

A' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

E 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Wheelchair  caster  w/o  a  fork  

Wheeichr  pneumatic  tire  w/wtl  ... 

Wheelchair  tire  pneumatic  ca 

Wheelchair  whee'  

Rollabout  chair  with  casters  

Patient  transfer  system  

Wheichr  fxd  full  length  arms  

Wheelchai'  detachat)!e  arms 

Wheelchair  powef  attachment  ... 

Wheelchair  batte^/  cha'ger    

Wheelchair  deep  cycle  batter 

Wheelchai'  detachable  foot  r  .... 

Hemi-wneeichai'  fixed  arms  

Hemi-wheeichair  detachable  a  .. 

Hemi-vvheeicnair  fixed  arms    

Hemi-wheeichair  detachable  a  .. 

Wheelchai'  iightwi  fixed  arm  

Wheelchair  hgntv^eight  det  a  

Wheelchair  iigntwl  fixed  arm  

Wheelchair  lightweight  det  a  ..... 

Wheelchair  voutn 

Wheelchai'  wide  w   leg  rests  .... 

Wheelchair  wide  w   toot  rest  

Whchr  s-reci  fxd  arm  leg  res  

Wheelchair  semt-reci  detach  

Whlchr  stand  fxd  ar-r  ti  res'    

Wheelchair  standard  detacn  a  .. 
Wheelchair  standard  w   leg  r  .... 

Wheelchair  fixed  arms  

Which'  ampu  fxd  arm  leg  rest  ... 
Wheelchair  amputee  w  o  leg  r  .. 
Wheelchair  amputee  detach  ar  . 
Wheelchair  amputee  w  foot  r  ... 
Wheelchair  amputee  w  leg  re  .. 
Wheelchair  am.putee  heav,  dut 
Wheelchai'  amputee  fixed  arm  . 

Whlchr  moto  ful  arm  leg  rest  

Wheelchair  moiorzed  w  del  .;... 

Wheelchair  motonzed  w  full  

Wheelchai'  motorized  w  det 

Whlchr  special  size  constrc  

Wheelchair  spec  size  w  foot  

Wheelchair  spec  size  w  leg  ..... 

Wheelchair  spec  s.ze  w  toot  

Wheelchair  spec  size  w   leg  

Wheelchair  spec  sz  semi-recl  ... 

Wheelchair  spec  sz  fuH-recl  

Wheelchair  spec  sz  spec  nt  a  ... 
Wheelchair  spec  sz  spec  ^t  b  .. 
Power  operated  vehicle 

Whchr  lifvl  det  arm  ;eg  -est  

Wheelchair  iightwt  fmed  arm  ..... 

Wheelchair  iightwl  foot  rest  

Wheelchair  lightweight  leg  '  

Whchr  h-duty  det  arm  leg  'es  .. 
Wheelchair  heav>  duty  fixed  ... 
Wheelchair  hvy  duty  detach  a  .. 
Wheelchair  heavy  duty  fixed  .... 
Wheelchair  specia'  seat  heig  ... 
Wheelchair  special  sea;  dept  ... 
Wheelchair  spec  seat  depth/w  . 

Whirlpool  portable  

Whirlpool  non-portable  

Repair  tor  DME  per  15  min  

Oxygen  supplies  regulator     

Oxygen  supplies  stand/racK  

Oxy  suppi  heater  for  nebuliz  .... 
Oxygen  concentrator 
Durable  medical  equipment  mi 
02ywater  vapor  enrich  w/heat  .. 
02-'water  vapor  ennch  w/o  he  .. 

Centnfuge  

Kidney  dialysate  deiivr^  sys  

Heparin  infusion  pump  for  di  .... 
Air  bubble  detector  tor  dial    


CPT  cooes  and  aesc'iptions  sniy  are  copv'igW  Amencar  Medical  Association  All  Rights  Reser-rfed  AppiicaDie  r^ARS  DFARS  Anpiy 
Coovngr'  Ar'^e'Kar  !3«niai  Associatiop   An  iqhts  -eserved 
•  Code  is  -WW  r  2002 
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CPT 

Status 

HCPCS 

Indicator 

£1540 

A 

E1550 

A 

£1560 

A 

£1570 

A 

£1575 

A 

£1580 

A 

E159C 

A 

£1592 

A 

El  594 

A 

E1600 

A 

£1610 

A 

£1615 

A 

El  620 

A 

£1625 

A 

El  630 

A 

E1632 

A 

El  635 

A 

E1636 

A 

•E1637 

A 

•E1638 

A 

•El  639 

A 

£1640 

D 

£1699 

A 

£1700 

A 

£1701 

A 

E1702 

A 

£•800 

A 

•£180^ 

A 

£1805 

A 

•E1806 

A 

E18'0 

A 

•E1811 

A 

E1615 

A 

•E1816 

A 

•E1818 

A 

£1820 

A 

■£1821 

A 

El  825 

A 

E183C 

A 

•E1840 

A 

E190C 

D 

•E1902 

A 

•£2000 

A 

•E2100 

A 

•E2101 

A 

G0001 

A 

G0002 

N 

G0004 

E 

G0005 

X 

G0006 

X 

G0007 

N 

Goooe 

K 

G0009 

K 

G0010 

N 

G0015 

X 

G0016 

D 

G0025 

N 

G0026 

A 

G0027 

A 

G0030 

S 

G0031 

s 

G0032 

s 

G0033 

s 

G0034 

s 

G0035 

s 

G0036 

s 

G0037 

s 

G0038 

s 

G0039 

s 

G004C 

s 

G0041 

s 

G0042 

s 

G0043 

c 

G0044 

s 

G0045 

s 

Descnptior 


APC 


Reiat've 
Weight 


Pressure  alarm,  tor  dialysis 

Bath  conductivity  meter     

Blood  leaK  detector  for  dial 
Ad)ustabie  chair  tc  es'd  pt 

Transducer  protector  fluid  b  

Unipuncture  control  system 

Hemodialysis  machine     

Auto  interm  pentoneai  dialy  

Cyder  dialysis  machine    

Deliv  install  equip  for  dial  

Reverse  osmosis  water  pufifi  .... 

Deionizer  water  purification 

Blood  pump  tor  dialysis     

Water  softening  system 
Reciprocating  pentoneai  dia 
Wearable  artificial  Kidney 
Compact  travel  herrxxiiatyze'    .. 
Sortient  cartridges  tor  diaiy 
Hemostats  for  dialysis  each     ... 

Pen  dialysis  heating  pao  , 

Dialysis  scale  

Replacement  components  for  d 
Dialysis  equipment  unspecrfi 
Jaw  motion  rehab  system 
Repi  cushions  for  law  motion     .. 
Repi  measr  scales  law  motion  .. 
Adjust  eitxjw  exi'fiex  device    .... 

SPS  elbow  device  

Adjust  wist  ext'fiex  device 

SPS  wnst  dev'ce  

Adjust  Knee  ext'fiex  device  

SPS  Knee  device 

Adjust  anKie  ext'fiex  oei/ice    

SPS  anme  device     

SPS  forearm  device  

Soft  interface  material 
Replacement  nterface  SPSC   ... 

Adjust  finger  ext'fiex  devc  

Adjust  toe  ext  flex  device  

Adj  shoulder  ext'fiex  device      ... 
Speech  communication  device  . 
A.AC  non-eiectro'^K:  tx)ard 
Gastric  suction  pump  nme  mdl  . 
BIO  glucose  monitor  w  voice 
Bid  glucose  monitor  w  lance 
Drawing  blood  for  specimen 
Temporary  jnnary  catheter 
ECG  transm  phys  'eview  &  int  .. 

£CG  24  hour  'ecordmg     , 

ECG  transmission  &  analysis     .. 
ECG  phy  review  &  interpret 
Admm  influenza  virus  vac 
Aomin  pneumococcal  vaccine 
Admin  Hepatitis  b  vaccine 
Post  symptom,  EGG  tracing 
Post  symptom  ECG  md  review  .. 
Collagen  sKin  test  Kit 
Fecal  leuKocyte  examination 
Semen  analysis 

PET  imaging  prev  PE"^  singie  ,., 
PET  imaging  prev  PET  Tiultpie  ., 
PET  follow  SPEC  ~8464  smgl  , 
PET  follow  SPECT  78464  mult  ., 
PET  follow  SPECT  76865  singl  . 
PET  follow  SPECT  78465  mutt  ., 
P£T  follow  oomry  angio  sing  ... 
PET  follow  comry  angio  mutt  ... 
PET  follow  myocard  pert  sing  ... 
PET  follow  myocard  pert  mult  ... 
PET  follow  stress  echo  smgi 
PET  follow  stress  echo  mul' 
PET  follow  ventncuiogin  sing  ... 
PET  follow  ventnculogm  mult  ... 
PET  foUowing  rest  ECG  singi  ,  ,. 
PET  following  rest  ECG  mult 


X)9~ 
0097 


0354 
0354 


0097 


0?85 
0285 
0265 
0285 
0285 
0285 
0285 
32S5 
0285 
0285 
0285 
0285 
0285 
0285 
0285 

-fiLOC 


0&4 
0.84 


0.10 
0.10 


0.84 


18.72 

ia72 

1872 
18  72 
18.72 
18.72 
1872 
18  72 
18.72 
1472 
1872 
18  72 
1872 
18  72 
18.72 
18.72 


Payment 
Rate 


\ationa 
OnadiuStec 
Copayment 


ja.-ent 


S42  76 
S42.76 

$5  09 

S5  09  1 

$42  76 


S9S2.9e 
S952.se 
S952  92 

S952  92 
S952  92 
S952  92 

S952  92 
S952  92 
S952  92 
S952  92 
S952  92 
5952  =2 
S952  92 
S952  92 
S952  92 
S952  92 


$2351 
$23.51 


$23.51 


$415.21 
$415.21 

$415  21 
S41521 
S41521 
$41521 
S4<52' 
S4-5  2- 
54-5  2- 
S4-5  2- 
S4-52- 
S4-5  2' 
$415  21 
$41551 
$415  21 
S4152' 


$8  55 

$8  55 


$8  55 


S190  58 
Si9Ci  56 
S-9C'  58 
S-9C  56 
S19C  56 
$•90  56 
S^9C  56 
S19C  56 
$•90  56 
S-9C  56 
S-9C  56 
$'9C  56 
S-?C  56 
S"?C  56 
S-9C.  56 


CPT  cooes  ana  oescnpt.ons  cx^iy  are  copyngn!  A'-iencar  Medica  Ass.-icial-cx    A'  R.g'-ts  =*se'-.ed   AiDi'cas*  f  4«S  : 
Cooynght  A.-nencan  Dental  Association  Ai'  'jghts  'esevec 
■CoOe  s  new  in  2002 


c  Af'  5  Arr>'v 
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CPT 

Status     1 

HCPCS       indicator  | 

G0046     S 

G0047     S 

G0050     S 

GOTO' 

V 

GO' 02 

\ 

G0'03 

A 

G0 104 

s 

G0 105 

T 

GO'Oe     S 

G0107 

A 

G0 108 

A 

G0 109 

A 

GO'lO 

A 

G0111 

A                  1 

G0112 

A 

G0i'3 

A 

G0114 

A 

G0115 

A 

GD1 16 

A 

•G0117 

S 

•G0118 

S 

G0 120 

s 

G0121 

T 

G0122 

E 

G0123 

A 

G0124 

A 

GO  125 

T 

G0126 

D 

G0127 

t 

00126 

E 

00129 

P 

001 30 

X 

G0131 

s 

G0 132 

s 

G0141 

t 

G0143 

A 

G0 144 

A 

G0 145 

A 

G0147 

A 

G0M8 

A 

GO-5' 

E 

G0 152 

E 

GO-53 

E 

G0154 

E 

00155 

E 

G0156 

E 

G0 163 

D 

G0164 

D 

00165 

D 

G0166 

T 

GO  167 

E 

G0 168 

T 

00173 

S 

00174 

D 

G0175 

V 

00176 

P 

00177 

P 

G0 178 

D 

G0 179 

E 

G0 180 

E 

G0181 

E 

G0 182 

E 

G0184 

D 

00185 

T 

G0 186 

T 

G0187 

T 

G0 188 

D 

G0190 

D 

GC191 

D 

G0192 

N 

G0 193 

A 

GO194     A 

G0 195 

A 

G0196 

A 

00197    A 

Descnption 


PET  follow  stress  EGG  singl  

PET  tolloA  stress  EGG  mult  

Residual  unne  &y  ultrasound  

CA  screen  peivictreast  exam  .... 

Prostate  ca  screening  dre     

Psa  total  screening  

CA  screen  fiex  sigmoidscope  .... 

Colorectal  scrr   fn  nsK  md      

Colon  CA  screen  Danum  enema 

CA  screen  tecai  tjiood  test  , 

DiaD  nianage  im  oer  .ndiv    , 

Diab  manage  tm  md/group    

Nett  puim-rehab  educ.  md 

Nett  pulm-'ehab  educ  group  

Nett  nutrition  guid  initial       , 

Nett  nutrition  guid  suDseqnt , 

Ncn   psycnosociai  consult    

Nett  psychological  testing  

Nett  psyctiosociai  counsel   

Glaucoma  scrn  ngti  risk  direc  .... 
Glaucoma  scrn  hgh  risk  direc  .... 
Colon  ca  scrn.  banum  enema  .... 

Colon  ca  scrn  not  hi  rsk  ind  

Colon  ca  scrn,  banum  enema  .... 

Screen  cerv  vag  thm  layer     

Screen  c  V  ttiin  layer  by  MD 

PET  image  pulmonary  nodule  .... 

Lung  -mage  (PET)  staging  

Tnm  nailisi  

CORF  Skilled  nursing  service 

Partia'  nosp  prog  service     

Single  energy  x-ray  study     

CT  scan  bone  density  study  

CT  scan   bone  density  study  

Scr  c  V  cyioautosys  and  md 

Scr  c  V  cylo  tfiinlayer  rescr  

Scr  c  V  cylo  thinlayer  rescr     

Scr  c'v  cyto  ttiiniayer  rescr  

Scr  cv  cylo  automated  sys  

Scr  cv  cyto  autosys  rescr  

HHCP-serv  of  pt  ea  i5  mjn  

HHCP-serv  ot  ot  ea  15  min  

HHCP-svs  of  &I  patt^  ea  I5mn  .. 

HHCP-svs  ot  m  ea  15  mm  

HHCP-svs  of  CSA  ea  15  mm  

HHCP-svs  ot  aide  ea  15  mm  

Pet  for  rec  of  colorectal  ca  

Pet  for  iymphor-,a  staging    

Pet  rec  of  meianoma  met  ca  

Extrni  counterouise   per  Ix    

Hypertiaric  0^  Ix  no  md  reqrd  .... 

Wound  Closure  by  adhesive 

Stereo  radoisurgen/  ccmp.ete  ..., 

Intensity moduiatedradiation  

OPPS  Sen^ice  sched  team  conf 

OPPS  PHP  activity  therapy    , 

OPPS  PHP  iram  &  educ  serv  .. 
intensirymoduiateoraoiation  ,....'. 

MD  lecertification  HHA  PT  

MD  certification  hha  patient  

Home  health  ca'e  supervision  ., 

Hospice  care  supervision      

Ocular  pnotdynamicTx  2nd  eye 

Transpuppillan/  thermotx        

Dstn/  eye  lesn  fdr  vssi  tech  

Dstry  mcir  drusen  photocoag  .... 

Xray  lAr  extrmty-full  Ingth     

Immunization  administration  

Immunization  admm  eacn  add 
Immunization  oral  intranasal 
EndoscopicstudyswailOA-functn  . 
Sensorytestingendoscopicstud    . 
ClinicalevalswaMowing*unci 
,  Evaiotswallowingwitnradioopa 
I  Evalofptforprescipspeechdevi  .... 


A  PC 


Relative 
Weight 


Payment 
Hate 


National 
Unadiusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


0285 
0285 
0265 
0600 


0159 
0158 
0157 


0230 
0230 
0157 
0158 


0976 
0009 


0033 

0288 
0288 


0972 


0970 
0721 


0602 
0033 
0033 


0235 
0235 
0235 
0235 
0261 


18  72 

18  72 

095 

0.86 


2.33 

6  55 
1  98 


0  61 

0  61 

1  98 

6  55 


0.63 


4.17 
1.21 
1.17 
1.17 


1.38 
4.17 
4.17 


5.57 
5.57 
5.57 
5.57 
1.21 


Zf'  cooes  ana  SescnBtio^s  oniy  a-e  cocv'iqn'  Arriencan  Medical  Association  All  Rights  Resen^eo  Apcucaoie  PARS  D^ARS  Apply 
Cocy^igr^*  A^enca^  Dentai  Association  An  nghrs  resefveo 
■  Cijde  s  -^ev»  "  20C2 


S952  92 

S952  92 

S48  36 

S43  78 


S11861 
S333  42 
S100  79 


S31  05 
$31  05 

S100  79 
S333  42 


$875  00 
$32^07 


$212  27 
$61  59 
$59  56 
S59  56 


$150  00 


S25  00 
55,500  00 


$70  25 
$212  27 
$212  27 


$283  54 
$283  54 
S283  54 
S283  54 

S61  59 


S415  21 

S415  21 

S26  59 


S29  65 
S83  36 
S22  19 


S14  28 
SI  4  28 
S22  19 
S83  36 


$8.34 

S48  17 
S33  87 
S32  75 
S32  75 


S48  17 
S48  17 


S7891 
$78  91 
$78  91 
S78  91 
S33  87 


$190  58 

$190  58 

$9  67 

S8  76 


$23,72 

S66  68 
S20  16 


S6  21 

S6  21 

S20  16 

$66  68 


$175.00 

$6!41 

S42  45 
$12  32 
$11  91 
$11,91 


$30.00 


$5  00 

SI  100  00 

814  05 
$42  45 
$42  45 


S56  71 
$56  71 
$56  71 
$56  71 
$12  32 
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OPT/ 
HCPCS 


Status 
Indicator 


Descnption 


G0 198 
G0 199 
G0200 
G02C1 
G0202 


G0203     D 


G0204 
G0205 
G0206 


G0207  D 
G0210  S 


G0211 
G0212 
G0213 
G0214 
G0215 
G0216 
G0217 
G0218 
G0219 
G0220 
G0221 
G0222 
G0223 
G0224 
G0225 
G0226 
G0227 
G0228 
G0229 
G0230 
•G0231 
•G0232 
•G0233 
•G0234 
■G0236 
•G0237 
•G0238 
•G0239 
G0240 
G0241 
•G0242 
•G0243 
•G0244 


G9001  I  E 


G9002 
G9O03 
G9004 
G9005 
G9006 
G90C7 
G9O08 
G9009 
G9010 
G9011 
G9012 
G9016 
H0001 
H0002 
H0003 
H0004 
H0005 
H0006 
H0007 
H0008 
H0009 
H0010 
H0011 
H0012 
H0013 
H0014 
H0015 
H0016 
H0017 
H0018 


Patientadapation&trainforspe  

Reevaluationotpatieniusespec  , 

Evaiofpatientprescipotvoicep   

Modi'ortraininginusevoicepro    

Screeningmammographydigital  , 

Screenmammography'fiimdigita! 
Diagnosticm,ammographydigital 

Diagnosticmammographyfilmpro  , 

Diagnosticmammographydigital  

Diagnostic  mammography  film  , 

PET  img  whoiePody  dxlung  ca   , 

PET  img  whoiebody  init  lung  

PET  img  whoiebod  restag  lung , 

PET  img  whotebodv  dx  coiorec  

PET  img  whoiebod  mi'  coio^e    , 

PETimg  whoiebod  restag  coi'e 

PET  img  whoieboa  dx  meiano^ma    ,,.., 

PET  img  whoiebod  init  melano  

PET  img  whoiebod  restag  mela  

PET  img  whoibod  melano  nonce    

PET  img  whoiebod  dx  lymphoma  

PET  imag  whoibod  mit  lympho  

PET  imag  whoibod  resta  lymph  , 

PET  imag  wholbfxj  reg  dx  head 
PET  imag  whoibod  reg  m,  ^ea 

PET  who!  restag  headneck  onl  , 

PET  img  whoibodv  dx  esophagi  

PET  img  whoibod  m  esophage 
PET  img  whoibod  'estg  esopha 

PET  img  metabolic  tjram  pres 

PET  myocard  viability  post  s  

PET  WhBD  coiorec  gamma  cam  

PET  WhBD  lymphoma  gamma  cam 
PET  WhBD  melanoma  gamma  cam 
PET  WhBD  pulm  nod   gamma  cam  .. 

digital  film  convert  diag  ma    

Therapeutic  procd  s'rg  endur  

Oth  resp  OrOC    indlN.         

0th  resp  proc  group      

Cntic  care  by  MD  transport  

Each  additional  30  minutes    

Muitisource  photon  ster  plan  

Muitisour  photon  stereo  treat  

Observ  care  by  facility  topt     

MCCD  mitia'  rate  

MCCD   maintenance  rate 

MCCD   risk  ad|  hi   initial 

MCCD  risk  adj  lo  initial 

MCCD  risk  adi  maintenance  

MCCD   Home  momtonng 

MCCD   sen  team  conf    | 

Mcco  phys  coor-care  ovrsght  

MCCD   risk  adj   levei  3  

MCCD  nsk  adi   level  4    •. 

MCCD  nsk  adj  level  5  

Other  Specified  Case  Mgmt  

Demo-smoking  cessation  coun  


Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 
Alcohol 


ana  or  drug  assess 
and  or  drug  screenin 
and  or  drug  screenin 
and  or  drug  services 
and  or  drug  services 
andor  drug  services 
and  or  drug  seri-ices  , 
andor  drug  services 
andor  drug  services  . 
and  or  drug  services 
andor  drug  services  , 
andoi  drug  seni/ices 
andor  drug  services  , 
andor  drug  services  , 
andor  drug  services 
andor  drug  services  . 
and'Or  drug  services  , 
ancL'or  drug  services 


apc 


Relative 
Weight 


0707 


0707 


0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712 

0712  I 

0,712  I 

0712  I 

0712  ' 

0712  ■ 

0712  1 

0706  ! 

0970 

0970 

0970 


0714 
0721 
0339 


6.85 


f=a,~e" 

Rate 


$75.00 

"STS^ob 

$875  00 
$875  00 
$875  00 
$87500 
$875.00 
$875.00 
$875  00 
$875  00 
$875  00 
$875  00 
$87500 
S87500 
S875  00 
S875  00 
S875  00 
$875  00 
$875  00 
$875  00 
$87500 
$87500 
$875  00 
$875  00 
$875  00 
$875  00 
$875  00 
S25.00 
$25.00 
S2S.00 
S2S.00 


$1,375.00 

$5,500.00 

S348.68 


Sationa 
Jnadiustec 
Copayment 


Minimum 
Unadiusted 
Copayment 


$1500 


S1500 


$175  00 

$175  00 
Si"5  00 
$175  00 
S-75  00 
$175  00 
S175  00 
$175  00 
$175  00 
$175  00 
S175  00 
$175  00 
$175  00 
S175  00 
S175  00 
$175,00 
$175  00 
$175.00 
$175  00 
$175  00 
$175  00 
$175  00 
$17500 
$175  00 
$175  00 
S5  00 
S5  00 
$5  00 
$5  00 


$275  00 

$1  100  00 

$6974 


CPT  codes  and  lescnptions  only  are  copyngn'  A-nenca-  Meoica  Associate 
Copyright  Amencan  Deritai  Association  An  ngnts  reserveo 
■  CoOe  IS  new  in  2002 


A:  Rignt;  Sese'vec   ApDcabie  CASSD'^ARS  Apply 


60066  Federal  Register /Vol.  66.  No.  231  'Fridav.  November  30,  2001 /Rules  and  Regulations 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 

Status     1 

HCPCS 

Indicator 

H0019 

E 

H002C 

E 

H0021 

E 

H0022 

E 

H0023 

E 

H0O24 

E 

H0025 

E 

h0O25 

E 

H0C2^ 

E 

H0028 

E 

H0029 

E 

H0030 

E 

■H1000 

4 

•H'OO' 

A 

■H^002 

A 

•H1003 

A 

•H1004 

A 

•H'COs 

A 

J0 1  20 

N 

J0130 

G 

J0 150 

K 

JO'S- 

E 

JO' 70 

N 

JO  190 

N 

J0200 

N 

J0205 

G 

J0207 

G 

J02'0 

N 

J0236 

o 

J02~C 

F 

J02'5 

P 

J0280 

M 

J0282 

N 

J0285  ■ 

N 

J0286 

G 

J0290 

N 

J0295 

N 

J0300 

N 

J033C 

N 

J0340 

D 

J0350 

G 

J0260 

N 

J0380 

N                 1 

J0390 

N                 ' 

J0395 

N 

J0400 

D 

J0456 

N 

J0460 

N 

J0470 

N 

J0475 

N 

J0476 

E 

J0500 

N 

J0510 

0 

J0515 

N 

J0520 

N 

J0530 

N 

J0540 

N 

J0550 

N 

J0560 

N 

J0670 

N 

J05«0 

N 

J0585 

G 

•J05a7 

G 

J0590 

D 

J0600 

N 

J06'0 

N 

J0620 

N 

J0630' 

N 

J0635 

N 

.10640 

G 

J0670 

N 

J0690 

N 

■J0692 

N 

J0694 

N 

J0695 

0 

Description 


Alcohol  and'or  drug  services 

Alcohol  and/or  drug  services 

Alcohol  and.or  drug  training    

Alcohol  and.or  drug  inferven  

Alcohol  and  or  drug  outreach  

Alcohol  and.or  drug  preventi  

Alcohol  andor  drug  preventi  

Alcohoi  andor  drug  preventi  

Alcohol  and.or  arug  preventi  

Aiconoi  andor  arug  preventi  

Alcohol  andor  drug  prevent;  

Alcohol  and  or  drug  hotline    ' 

Prenatal  ca-e  atnsK  assessm  

Anteparturr^  Tianagement 

Carecoordination  prenatal  

Prenatal  at  nsK  education  

Follow  up  home  visit,  prental  

P'enataicare  enhanced  srv  pk  

Tetracyclin   niection      

ADciximab  injection  [10  mg]  

Adenosine  6  mg    „ 

Adenosine  miection   

Adrenalin  epnephnn  inject 

Ini  Dipenden  lactate  5  mg ;. 

Alatrofioxacin  mesylate   

Aiglucerasp   niection  per  10  units  

Amifostme  500  mg  

Wethyidopate  "ci  iniection 

Alpha  1  proteinase  m.i-iibitor  10  mg  

Alprostadil  tor  miectior-     

Alprostadil  urethral  suppos 

AmincpnylJin  250  MG  idj  

Amiodarone  HC       

AmDhotencin  B 

Anpnoteric.n  b  lipid  complex  50  mg 

Ampiciliin  500  WG  in|      

Ampiciiiin  sodium  per  1  5  gm  ...- 

Amobart)itai  '25  MG  in|   

Succinychoime  cnionde  mj    

Nandrolon  phenpropionate  Inj  

anistreplase  per  30  u      

Hydralazine  he!  injection   

In)  metarammol  bitartrate  

Chloroguine  injection       

Arbutam.ne  HCi  injection  

ini  tnmetnaphan  camsylate  

Azitnromycin  

Atropine  sulfate  injection  

Dimecaproi  injection     

Baclofen  10  MG  njeclion  

Badoien  intratnecal  tnal  .■ 

Dicyclomine  injection     

Benzqumamide  mjecfion  

In   benztropire  mesylate  

Bethanechoi  chloride  I'^ject     

Penicillin  g  oenzatnme  mj      

Penicillin  g  benzathine  inj 

Penic.llm  g  benzathine  inj 

Penicillin  g  benzathine  mj 

Penicillin  g  benzathine  inj 

Penicillin  g  benzathine  inj 

Botulinum  toxm  A  per  unit 

Botulinum  toxin  B   per  100  u   

Ethyinorepinephrine  hcl  in)    

Edetate  calcium  disodium  mj  

Calcium  gluconate  'njection  

Caicium  glycer  &  lact  '0  ML  

Calcitonin  salmon  injection    

Caicitnoi  injection  

Leucovorin  calcium  injection  per  50  mg 

Inj  mepivacaine  HCL  10  ml  

CefazGim  sodium  miection 

Cefepime  HCi  for   njection    

Cefoxitin  sodium  .njection      

Cefonocid  sodium  injection    


apc 


1605 
0917 


0900 
7000 


0901 


7001 


1606 


0902 
9018 


0725 


Relative 
Weight 


Pavment  National  Minimum 

Ral^e  Unadjusted       Unadjusted 

Copayment   ,   Copayment 


0.34 


S513  02 

S17  31 


S37  53 

S392  06 

$2!09 


S109  25 


S2  693  80 


S4.39 
$8.79 


$4.15 


$73  44 

S3.46 


$5  37 
S56  13 


$.30 


S1564 


$385  64 


$63 

$1.26 


$.38 


CPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Associalfcn.  All  Rights  Reserved  Applicable  PARS  Dr'ARS  Apply 
Copyrighi  American  Dental  Association.  All  rights  reserved 

'  Co<J*  IS  new  n  2002 
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CPT 
HCPCS 


Status 
indicator 


Descnption 


J0696  N 

J069"  N 

J0698  N 

J0702  N 

J0704  N 

•J0706  G 

J0710  N 

J0713  N 

J0715  N 

J0720  N 

J0725  N 

J0730  D 

J0735  N 

J0740  N 

J07-;3  N 

•J0744  N 

J0745  N 

J0760  N 

J0770  N 

JCBO  N 

J0800  N 

J0810  D 

J0835  N 

J0850  G 

J0895  N 

J0900  N 

J0945  N 

J0970  N 

J1000  N 

J1020  N 

J103C  N 

J1040  N 

J105C  N 
J 1055 

•J1056 
J106G 
J107C 
J1080 

J1090  D 

J1095  N 

J1100  N 

J1110  N 

J1120  N 

J1160  N 

J1165  N 

J1170  N 

J1180  N 

Jlt90  G 

J1200  -N 

J1205  N 

J1212  N 

J1230  N 

J1240  N 

J1245  K 

J1250  N 

J1260  G 

•J1270  N 

J1320  N 
J1325 
J1327 

J1330  N 

J1362  D 

J1364  N 

J1380  N 

J1390  N 

J1410  N 

J1435  N 
J1436 
J1438 
J1440 
J1441 

J1450  N 

J1452  N 

J1455  N 

J1460  N 


E 
E 
N 
N 

N 


G 
G 


G 
G 
G 
G 


Ceftnaxone  sodium  injection  

Stenle  cefu^oxime  in/ection      

Cefotaxime  sodium  injection     

Betamethasone  acet&soo  pnosp       

Betamethasone  soc  phosp  4  MG       

Caffeine  citrate  'njectio^  

Cephapinr  sodium  injection  

Inj  ceftazidime  per  500  mg       

Ceftizoxime  sodium     500  MG 

Chloramphenicol  sodium  injec    

Chorionic  gonadotropin  iCXX)u    

Chiorpheniramm  maieate  inj  

Clonidine  hydrocnion.de     

Cidofovi^  .niection  .■ 

Cilastatin  sodium  miection 

Ciprofloxacin   'V 

in;  codeine  phosphate   3C  MQ  

Colchicine  injection   

Colistimethate  sodium  inj  

Prochlorperazine  'niection  

Corticotropin  injection        

Cortisone  injection  

Inj  cosynt'opm  per  0  25  MG 

Cylomegalovirus  immi  IV  Artal 

Deferoxamine  mesylate  inj  

Testosterone  enanthate  mj  

Brompheniramine  maieate  inj  

Estradiol  valerate  miection  

Depo-estradioi  cvpionate  mj  

Methyiprednisoione  20  MG  inj 

Methylprednisolone  40  MG  inj  

Methyiprednisoione  80  MG  tnj  

Medroxyprogesterone  nj  

Medrxyprogeste'  acetate  inj  

MA,  EC  contraceptrveiniection  

Testosterone  cypionate  i  ML  

Testosterone  cypionat  lOO  MG  

Testosterone  cypionat  200  MG  

Testosterone  cypionate  50  MG  

Inj  dexamethasone  acetate      

Dexamethasone  sodium  phos  

inj  dihydroergotamine  mesylt    

Acetazolamid  sodium  mjectic  

Digoxin  injection  

Phenytoin  sodium  miection  

Hydromorphone  injection  

Dyphyiline  injection  

Dexrazoxane  HCL  injection  pe-  250  mg 

Diphenhydramine  hci  miectic     

Chlorottiiazide  sodiur^  m.  

Dimethyl  sulfoxide  50°c  50  ML   

Methadone  injection  

Dimenhydnnate  injection  

Dipyndamoie  injection    per  10  mg   

inj  dobutamine  HCL'250  mg    

Dolasetron  mesylate  per  10  mg 

Injection  doxercalciferoi  

Amitnptyline  injection  

Epoprostenol  injection  0  5  mg  

Eptifibatide  injection   5  mg        

Ergonovine  maieate  injection     

Erythromycin  glucep     250  MG   

Erythro  lactobionate  '500  MG  

Estradiol  valerate  i0  MG  mj     

Estradiol  valerate  20  MG  inj    

inj  estrogen  conjugate  25  MG  

injection  estrone  per  i  MG  

Etidronate  disodium,  inj.per  300  mg  

Etanercept  injection  25  mg       

Filgrastim  300  meg  injection      

Filgrastim  480  meg  injection    

Fluconazole  

Intraocular  Fomivirsen  na 

Foscamet  sodium  injection  

Gamma  globulin  1  CC  mj 


APC 


9011 


0903 


0726 


0917 
0750 


7003 
1607 


0727 

1608 
0728 
7049 


Relative 
Weight 


Payment 
Rate 


0.34 


$3.05 


$370.50 


$194.52 


$1731 
$1645 


$12.04 
$11.31 


$63  65 

$141  01 
$179  08 
S285  38 


National  Minimum 

Unadjusted       Unadjusted 
Copayment      Copayment 


$47  58 


$24  38 


$5  46 
$2.11 


S-  '2 
S'  45 


$911 

$2C  '9 

523  X 
S36  65 


CPT  codes  and  descnpnons  only  are  copyngnt  Arnencan  Medicai  Association 
Copynght  Amencan  Dental  Associatior,  Ail  ngnts  reserved 
*  Code  is  ne*  m  2002 
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Addendum  B. 

—Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 

OPT 
HCPCS 

Status 
Indicator 

Descnplion      1 

•  pp              Relative 
^               Weight 

Payment 
Rate 

National           Minimum 
Unadjusted       Unadjusted 
Copayment   :   Copayment 

J1470 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
G 
E 
G 
K 
N 
N 
N 
N 
G 
G 
N 
N 
N 
N 
N 
E 
N 
G 
D 
N 
N 
N 
N 
D 
D 
N 
G 
N 
N 
G 
N 
N 
E 
N 
G 
G 
N 
N 
N 
N 
N 
N 
D 
N 
G 
E 
N 
N 
D 
N 
N 
N 
N 
G 
N 
N 
N 
N 
N 
D 
N 
K 
N 
N 
G 

Gamma  gloOulin  2  CC  inj  

J1480 

Gamma  globuhn  3  CC  inj  i 

J1490 

Gamma  globulin  4  CC  inj 

J1600 

Gamma  globulin  5  CC  inj  

J1510 

Gamma  globulin  6  CC  inj  

J1520 

Gamma  globulin  7  CC  mi        

J1530 

Gamma  globulin  8  CC  m;     

J1540 

Gamma  globulin  9  CC  inj 

J1550 

Gamma  globulin  10  CC  inj  

J1560 

Gamma  globulin  >  10  CC  mj  

J1561 

Immune  globulin  500  mg         _ 

0905 

$35.63 

$3.23 

J1563 

IV  immune  globulin 

•• 

J 1565 

RSV-IVIG  50  mg   

0906 
0907 

$15.51 
$21.38 

$1  99 

J 1570 

Ganciclovir  sodium  injection  500  mg  

Garamyan  gentamicm  mi                  

0.42 

$4.28 

J1580 

•J1590 

Gatifloxacin  injection               

* 

J1600 

Gold  sodium  rriiomaieate  in| 

Glucagon  hydrochlonde/i  MG  

-- 



J1610 

$192.37 
$18.54 

J1620 

Gonadorelin  hydroclT,  100  meg     

7005 
0764 

$27  54 

J1626 

Granisetron  HCL  injection  100  meg 

$2  65 

J1630 

Halopendol  injection               _ 

J1631 

Halopendoi  decanoate  in|       J 

- 

J1642 

In)  heparin  sodium  per  10  u  

J1644 

In)  heparin  sodium  per  lOOOu  

J1645 

Dallepann  sodium          „ „.., 

J1650 

In)  enoxapann  sodium    

•J  1655 

Ttnzapann  sodium  in)ection 

Tetanus  immune  globulin  mi  up  to  250  unit 

J1670 

S    _ 

0906^ 

$102.60 

$13.18 

J1690 

Prednisotone  tebutate  m|       « 

J1700 

Hydrocortisone  acetate  mi     

J1710 

Hydrocortisone  sodium  p^  inj 

J 1720 

Hydrocortisone  sodium  succ  i  , 

J1730 

Diazoxide  miectioo                

J 1739 

Hydroxyprogesterone  cap  125  , 

J1741 

Hydroxyprogesterone  cap  250  , 

J1742 

Ibutilide  tumarate  miection     , 

J1746 

Infliximab  injectiori  10  mg         

7043 

A 

$63.24 

S9  05 

J1750 

Iron  dexiran                           , 

•J1755 

Iron  sucrose  injection            , 

J 1785 

Injection  imiglucerase  'unit    

0916 

$3.75 

$.54 

J1790 

Dropendol  injection       , 

J1800 

Propranolol  injection       

J1810 

Dropendol/tentanyi  in|,  up  to  2  ml    , 

J1820 

Insulin  mjection                                 

J1825 

Interferon  beta- la  33  meg     J 

0909 
0910 

S225  22 
$68  40 

$32  24 

J1830 

interferon  beta- IB     25  MG  

$9  79 

•J1835 

Intraconcizote  injection 

J1840 

Kanamycin  sulfate  500  MG  inj  , 

J1850 

Kanamyan  sulfate  75  MG  in)  , 

J1885 

Ketorolac  tromethamine  in) 

J1890 

Cephalothin  sodium  injection  

J1910 

Kutapressin  injection               , 

J1930 

Propwmazine  injection  

J1940 

Furosemide  injection     , 

J1950 

Leuprohde  acetate  '3  75  mg  J 

oeoo 

$93.47 

$12  00 

J1955 

Inj  levocamrtine  per  1  gm     

J1966 

Levotloxaan  injection    

J1960 

LevorphancH  tartrate  in)  

J 1970 

Methotnmeprazme  injection  

J1980 

Hyoscyamine  sulfate  mj          

J1990 

Chlordiazepoxide  injection    

J2000 

Lklocaine  mjectioo                  

J2010 

Uncomyan  injection       

•J2020 

Linezolid  inj,  200  mg     

9001 

$24.13 

$3.45 

J2060 

Lorazepam  injection     

J2150 

Mannitol  injection          

J2175 

Mependine  hydnxhi   100  MG 

J2180 

Mependine/promethazine  mj  

J2210 

Methylergonovin  maleate  mj  

J2240 

Metocunne  iodide  injection    

J2250 

Inj  midazolam  hydroctiionde  

J2260 

Milnnone  lactate    5  ml            

7007 

0.44 

$22  40 

$4.48 

J2270 

Morphine  sulfate  iniectioo             

J2271 

Morphine  so4  injection  100  mg        

J2275 

Morphine  sulfate  injection  per  10  mg   

: 

Toib 

$1.02 

$.09 

CPT  codes  and  descnptions  Doty  are  copynqW  American  Medica,  Assoaafcor  All  Riqnts  Resen/ed  Applicable  PARS/DFARS  Apply 
Copyright  American  Denial  Association   All  ngnts  reserveo 
■  Code  IS  new  m  2CI02 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/  Status 

HCPCS    1    Indicator 


Description 


APC 


Relatrve 
Weight 


Payment         ,  ,^f!,'°^'  ,  V^'T"'!. 

rt  ,-  Unadjusted       Unadjusted 

Copayment      Copayment 


J2300 

N 

J2310 

N 

J2320 

N 

J2321 

N 

J2322 

N 

J2330 

D 

J2350 

D 

J2352 

G 

J2355 

G 

J2360 

N 

J237C 

N 

J240C 

N 

J2405 

G 

J2410 

N 

J2430 

G 

J2440 

N 

J2460 

N 

J2480 

D 

J2500 

N 

J2510 

N 

J2512 

D 

J2515 

N 

J2540 

N 

J2543 

N 

J2545 

A 

J2550 

N 

J2560 

N 

J2590 

N 

J2597 

N 

J2640 

D 

J2650 

N 

J2670 

N 

J2675 

D 

J2680 

N 

J2690 

N 

J2700 

N 

J2710 

N 

J2720 

N 

J2725 

N 

J2730 

N 

J2760 

N 

J2765 

G 

J277C 

G 

J2780 

N 

J2790 

G 

J2792 

G 

J2795 

N 

J2800 

N 

j28-'a 

N 

J2820 

G 

J2860 

D 

J2910 

N 

J2912 

N 

J2915 

N 

J2920 

N 

J2930 

N 

•J2940 

G 

•J2941 

G 

J2950 

N 

J2970 

D 

J2993 

G 

J2995 

K 

J2997 

K 

J3000 

N 

J3010 

G 

J3030 

N 

J3070 

N 

J3080 

D 

•J3100 

G 

J3105 

N 

J3120 

N 

J3130 

N 

J3140 

N 

J3150 

N 

J3230 

N 

ln|  nalbuphine  hydrochlonde       

Inj  naloxone  hydrochloride         

Nandrolone  decanoate  50  MG  

Nandrolone  decanoate  ''00  MG  , 

Nandrolone  decanoate  200  MG  

Thiothixene  injection         

Niaanamide'niacin  injection 

Octreotide  acetate  injection 

Oprelvekin  injection   5  mg 

Orphenadnne  injection     

Phenylephnne  hcl  injection  

Chloroprocaine  hcl  injection     

Ondansetron  HCL  injection,  per  1  mg  

Oxymorphone  hcl  iniecfton        

Pamidronate  disodium   30  mg  

Papavenn  he!  injection 

Oxytetracyciine  injection  

Hydrochlorides  of  opium  inj 

Pancalcitol  

Penicillin  g  procaine  inj  

Inj  pentagastnn  per  2  ML  

Pentobarbital  sodium  inj  

Penicillin  g  potassium  inj  

Piperacillin'tazobactam      

Pentamidine  isethionte  300  mg  

Promethazine  hci  mjection  

Phenobarbitai  sodium  inj  

Oxytoan  injection     

Inj  desmopressin  acetate  

Prednisolone  sodium  ph  inj 

Prednisolone  acetate  mj  

Totazoline  hcl  injection    

Inj  progesterone  per  50  f^C      

Fluphenazine  decanoate  25  MG  

Procainamide  hci  miection  

Oxacillin  sodium  mjeciton  

Neostigmine  methylslfte  mi         , 

Inj  protamine  sulfate- 10  MG      , 

In)  protirelin  per  250  meg  , 

Pralidoxime  chlonde  mi     , 

Phentolame  mesylate  mj  , 

Metociopramide  HCL  injection  up  to  10  mg  ..... 

Ouinupnstiadaltopnstir- 

Ranitidine  hydrochloride  it^j  _ 

Rho  d  immune  globulin  mj  ;one  dose  package] 

Rho(d)  immune  globulin  h,  sd,  100  I  U 

Ropivacaine  HCt  injection  

Methocarbamol  injection  

Inj  theophylline  per  40  MG       

Sargramostim  injection   50  meg 

Secobarbital  sodium  mj    

Aurothioglucose  mjeciton  

Sodium  chlonde  injection         

NA  Feme  Gluconate  Complex  

Methyiprednisolone  injechon    

Methylprednisolone  injection    

Somatrem  injection 

Somatropin  injection .-.. 

Promazine  hcl  mjeciton  

Methicillin  sodium  infection 

Reteplase  mjection  

Inj  streptokinase  '250000  lU  

Alteplase  recombinant    1  mg  

Streptomycin  injection  _.. 

Fentanyl  citrate  injecrton        

Sumatnptan  succinate    6  MG  „ 

Pentazocine  hci  mjeciton 

Chlorprothixene  injection  „ 

Tenecteplase  50  m^vial  

Tertiutaline  sulfate  inj     

Testosterone  enanttiate  inj     

Testosterone  enanttiate  inj       

Testosterone  suspension  mi    

Testosteron  propionate  mi         

Chlorpromazine  hcl  injection    


7031 
7011 


0768 
0730 


S138  08 

5245  61 


$19.77 
$3519 


$6.09 

S265  87 


$.78 


0754 
1024 


0884 
1609 


0731 


7033 
7034 


9005 

0911 
7048 


$1.17 
$102.05 

S34  M 

S20  55 


$29  06 


$209  48 

S3^90 


7014 


9002 


■  66 
0.36 


$1  306  25 

S84  50 
$16.33 


$1J23 


$2  6''250 


$11 
$13.11 


54  38 
S2  64 


$4  16 


$29  99 

S5  12 


$187  00 

$16  90 
$3  67 

$11 


$374  (X) 


CPT  codes  and  cJescnphons  only  a'e  cocyngh!  Ar-iencar  Medical  Assooahon  Afc  R<gnrE  Resen/eo  Applicable  FARStlFARS  Apolv 
Copyright  Amencan  Dental  Association  Ai  nghts  'Bserved 
•  Code  IS  new  ir  2002 
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CPT 

Status 

HCPCS   Indicator 

J3240 

E 

J3245 

G 

J3250 

N 

J3260  '  N 

J3265  N 

J3270  D 

J3280 

G 

J3301 

N 

J3302 

N 

J3303 

N 

J3305 

G 

J3310 

N 

J3320 

N 

J3350 

N 

J3360 

N 

J3364 

N 

J3365 

K 

J3370 

N 

J3390 

D 

•J3395 

G 

J3400 

N 

J3410 

N 

J3420 

N 

J3430 

N 

J3450 

D 

J3470 

N 

J3475 

N 

J3480 

N 

J3485 

N 

J3490 

N 

J3520 

E 

J3530 

N 

J3535 

E 

J3570 

E 

J7030 

N 

J7040 

N 

J7042 

N 

J7050 

N 

J7051 

N 

J7060 

N 

J7070 

N 

J7100 

N 

J7110 

N 

J7120 

N 

J7130 

N 

J7190 

G 

J7191 

G 

J7192 

G 

•J7193 

G 

J7194 

G 

•J7195 

G 

J7197 

G 

J7198 

G 

J7199 

E 

J7300 

E 

•J  7302  E 

•J730e 

N 

J7310 

G 

J7315 

D 

•J7316 

G 

J7320 

G 

J7330 

G 

•J7340 

E 

J7500 

G 

J7501 

G 

J7502  1  G 

J7504 

G 

J7505 

G 

J7506 

o 

J^5C~ 

G 

J"50e 

E 

J^b09 

\ 

J7510 

N 

•J7511 

G 

J7513  •  G 

Descnption 


Thyrotropin  iniection  

Tirofibar  hydrochloride  12.5  mg  

Tnmeth0ben2am.de  hcl  inj  

Tobramycin  sulfate  miection  

Injection  lorsemide  '0  .mg/ml  

Innicramine  ^c  'niection 

Thiethyicefazne  maieate  inj,  up  to  10  mg 

Tnamcinolone  acetonide  inj   

Tnamcinoione  diacetale  inj   

Tnamcmclone  hexacetoni  inj  

Ini  tnmetrexate  giucoronate 

Perohenazire  in(eciton  

Spectinomycn  di-hcl  inj  

Urea   niection         

Oiazeoam  miection  

UroHinase  5000  lU  injection    

UroHinase  250.000  lu  in)  

Vancomycin  hcl  mieciton  

Methoxamine  injection    

Verteocrfin  tor  injection  -15  mg 

Triflupromazine  hcl  in;  

Hydroxyzine  hcl  injeciton 

Vitamin  bi2  imection  

Vitamin  k  phytonadiooe  Inj  

Mephentermine  sulfate  inj  

Hyalijronidase  injection  

Inj  magnesium  su'fate    

In|  potassium  chloride     

Zidovudine  

Drugs  unciassi'ied  nieclion 

Edetate  ^isodium  per  150  mg 

Nasal  vaccine  inhalation    

Me'ered  -)cse  nraier  drug  

Laet'ile  amygdahn  vit  B17 

Norm.al  saiire  solution  infus  

Normal  saiine  solution  infus    

5%  dextrose  normal  saline    

Normal  saime  solution  infus  

Sterile  saire  *ater  

5'c  dextrose  water 

D5»v   nfusioti  

Dextran  40  infusion  

Dextran  75  infusion     

Pinge's  lactate  infusion  

Hypertonic  saline  solutwn  

Factor  vin    per  I  U  

Factor  VIII  iporcme)    

Fac'O'  vih  'ecombinant,  per  I.U 

Factor  IX  non-recombmant 

Facto'  IX  complex  per  I  U    

Factor  IX  recombinant     

Antithrombm  i|i  injection  pef  I.U 

Ant'-inhibitor   per  I  U      

Hemophilia  clot  factor  ncc 

Intraut  copper  contraceptive 

Levonorgestrel  tu  contracept  

Aminolevulinic  acid  hcl  top        

Ganciclovir  long  act  implant  4  5  mg 

Sodium  hyaluronate  injection  

Sodium  hyaluronate  injection  

Hylar  g-'  20  miection    16  mg   -. 

Cu'tured  chondrocytes  impint 
Metabolic  actiye  D  E  tissue     .... 
Azafhiopnne  orai  5C  mg 
Azatr^iopnne  parenteral  100  mg 
Cyclosponne  oral  'lOC  mg     .   ... 

Lymiphocyte  immune  globulin,  250  mg  

Wu'omonab  CD3  per  5  mg     . 
Prednisone  oral 
Tacrolimus  oral  per  1  mg 

Tacrolimus  oral  per  5  MG  

Methyiprednisoione  oral  

Prednisolone  era;  per  5  mg  .. 
Antithymocyle  globuin  rappit  .. 
Daci.zumab  parenteral  25  mg 


16  mg 


APC 


Relative 
Weight 


7041 


0755 


7045 


7036 


1203 


0925 
0926 
0927 

0931 
0928 
0932 
0930 
0929 


0913 
7315 
7315 
1611 
1059 


0886 
0687 
0888 
0890 
7038 
7050 
0891 


9104 
1612 


p  ,  National  Minimum 

Rate  Unadjusted       Unadjusted 

Copayment       Copayment 


6.41 


S436  41 


$4.60 


S1 18  75 


S326  29 


$1,458.25 


$.87 

S2  09 
$1  12 
$26  13 
S48 
$1  12 
Si  05 
$1.43 


S4  750  00 

$26  13 

$26  13 

S213  87 

$14.250  00 

$1.25 

$1  06 

$5  22 

$269  06 

S269  06 

$.07 

$2.91 


$325  09 
$397  29 


CPT  codes  and  description;  :.i^iv  ae    ocv-K^f  ■»-'•;■  na-  Medical  Assoaatkin  All  Rights  Reserve-i  AsoiicaEie  CAB<^  "t^faRS  Apply 
Copynghl  American  Derra;  Assoc.a'.o'-,  Ali  •  gr>5  -ese^.M 
■  Code  is  new  in  2002 


S62  48 


$.66 


$17.00 


S65  26 


$208.76 


$.08 

$30 
$14 
$3-4 
$04 
$16 
$15 
$.18 


$680  00 

$3  74 

$3  74 

$27  47 

$2.040  00 

Ill 

$10 

$67 

$38  52 

$38  52 

$.01 

$.42 


$46  54 
$56  68 
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CPT/ 

Status 

HCPCS 

Indicator 

J7515 

N 

J7516 

G 

J7517 

G 

J7520 

G 

J7525 

G 

J7599 

E 

J7608 

A 

J7618 

A 

J7519 

A 

•J7622 

A 

•J7624 

A 

•J7626 

A 

J7628 

A 

J7629 

A 

J763' 

A 

J7635 

A 

J7636 

A 

J7637 

A 

J7638 

A 

J7639 

A 

•J7641 

A 

J7642 

A 

J7643 

A 

J7644 

A 

J  7648 

A 

J7649 

A 

J7658 

A 

j:'559 

A 

J7668 

A 

J7669 

A 

J7680 

A 

J7681 

A 

J7682 

A 

J  7683 

A 

J7684 

A 

J  7699 

A 

J  7799 

A 

J8499 

E 

JB51C 

G 

J8520 

G 

J8521 

N 

J8530 

G 

J8560 

G 

J8600 

G 

J8610 

G 

J8700 

G 

J8999 

E 

J9000 

G 

J9001 

G 

J9015 

G 

•J9017 

G 

J9020 

G 

J9031 

G 

J9040 

G 

J9045 

G 

J9050 

G 

J9060 

G 

J9062 

E 

J9065 

G 

J9070 

G 

J9080 

E 

J9090 

E 

J9091 

E 

J9092 

E 

J9093 

G 

J9094 

E 

J9095 

E 

J9096 

E 

J9097 

E 

J9100 

G 

J9110 

E 

J9120 

G 

J9130 

G 

J9140 

E 

J9150 

G 

Descnption 


APC 


Relative 

Weight 


Cyclosponne  oral  25  mg  

Cyciosponn  parentera  250  mg  , 

Mycophenoiate  mofeti   oral  250  mg  , 

Sirolrmus  '  mgml     , 

Tacrolimus  injection  , 

Immunosuppressive  drug  noc    , 

Ace^/lcystelne  mh  so'  u  a  

Albuterol  inh  sol  con  , 

Albuterol  inh  sol  u  d  

Bedomettiasome  mhalatn  sol  

Betamethasome  inhalation  sol  

BuOesonide  mhaiation  sol  

Bitolteroi  mes  mhai  soi  con  

Bitolteroi  mes  'nh  soi  u  d  

Crornolyn  sodium  inh  sol  u  d  

Atropine  innai  soi  con  

Atropine  mhai  sO'  jni;  dose        

Dexamethasone  mhai  soi  con  

Dexamethasone  mnai  soi  u  d  

Domase  alpha  mha-  sol  u  d  

Flunisolide  inhalation  sol  

Glycopyrrolate  'nhai  sol  con  

Giycopyrroiate  mha'  sol  u  d  

Ipratropium  brom  nn  sol  u  d  

isoefhanne  hcl  mh  soi  con  

Isoethianne  hcl  mh  sol  u  d         

isoproterenolhci  mh  soi  cor 

Isoproterenol  hcl  mh  sol  ud  

Metaproterenoi  inh  sol  con 

Metaproterenol  inn  sol  u  d  

Tertiutaline  so4  mh  soi  con 

TertJutaline  so4  mh  sol  u  d  

Tobramycin  inhalation  sol   „ 

Tnamcinolone  mh  soi  con  

Tnamcinoione  mh  sol  u  d  

Inhalation  solution  for  DME        

Non-inhalatior  drug  for  DME    

Oral  prescnp  dnjg  nor  chenx)  

Oral  busuttan   2  mg  

Capecitabine  O'ai   '^5Cmg  

Capecitabine  oral  50C  mg       

Cyclophosphamide  oral  25  mg  

Etoposide  oral  50  mg        

Melphalan  orai  2  mg         

Methotrexate  oral  2  5  mg  

Temozokynide   orai  5  mg   

Oral  prescnption  drug  chemo    

Doxooibicin  HCL  *0  mg  

Doxorubicin  HCL  liposome  ini    10  mg  

Aidesieukia  Single  use  yiai  

Arsenic  trioxiOe  

Asparaginase  injection  1C00C  un'ts    

Beg  live  intravesical  yac  ;per  installation] 

Bleomycin  sulfate  injection    *5  units  

Cartoplatin  injection   50  mg      

Carmustine    lOO  mg  

Cisplatin  10  mg  injection  

Cisplatin  50  MG  injeciton  

cladnbine  per  1  mg  

Cyclophosphamide  100  mg  m|  

Cyclophosphamide  200  MG  inj  

Cyclophosphamide  500  MG  mj  

Cydophosphamide  i  0  grm  mj 

Cyclophosphamide  2  0  grrr  m|    

Cyclopfvjsphamide  lyophilizeo    100  mg 
Cydophospfiamide  tyophilized 

Cyclophosphamide  lyopniiized  

CyclopnospfTamide  lyophilized  

Cydophospr^amide  lyophilized  

Cytarabine  HCL  100  mg  im        

Cytarabme  hci  500  MG  mj  

Dactinomycin  actinomycin  0  5  mg    

Dacarbazine  lOO  mg  mj  

Dacarbazine  200  MG  mj  

Daunorubicin   i0  mg         


0889 
90-e 
9106 
9006 


7015 
7042 

DSC- 
0802 
0803 
3826 
1086 


0847 

7046 
0807 
9012 
0814 
0809 
0857 
0611 
0612 
0813 


0858 

0815 


0816 


0817 

3816 
0819 

082G 


Payment 
Rate 


$25.06 

$2  40 

$651 

$113.15 


../::.. 


$1.91 
$2.43 


$2.03 
$52,43 

$2.29 

$3  45 

$6  05 


$3- 
$356 

$672 

$23 

$62 

$166 

$289 

$•■4 

S" ' " 


S5:-  39 
$5  82 


$4.09 


$610 

$13  87 

S'r68 

$76  62 


^4atlonal      i     Minimum 
Unadjusted       Unadjusted 
Copayment      Copayment 


$3  22 

S  34 

$93 

$1620 


$27 
$35 

$18 

$6  73 

$33 


$4  81 

$51  39 
$96  29 

$3  4C 

$e  96 

$2-  38 

$3-  -6 

$•6  39 

$-66' 

S3  82 

$4  83 
$75 


$63 


$55 


$199 

$1  15 

$6  94 


CPT  ccxjes  ana  descnptions  only  are  coovngfr  Ameica'  Med>ca  Assoaatw 
Copyngril  American  Dental  Associatior,  All  nghts  reservec 
■  Code  is  new  m  2002 


Ar  ciigit?  Rese-vec  Aaoi«caste  cA«SDf  aps  Apcxy 
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CPT  coOes  anc  descnptroos  only  are  cocygh!  A.-^encan  Medical  AssociatHDf   All  Rights  "ese'-./fx:   AoDlicabte  FARS-DFARS  Apply 
CopyngM  American  Dentai  Association  An  'igfits  'eservec 
'  CoOe  is  -le*  ii-  2002 


CPT 
HCPCS 

Status 
indicator 

Description 

APC 

Relative 
Weight 

Payment 
Rate 

National 
Unadjusted 
Copayment 

Minimum 
Unadjusted 
Copayment 

J9151     G 

Daunorubicir  citrate  liposom    10  mg   

0821 

S64  60                                                 «o  5t. 

J9160 

G 
G 

Demleukin  drftitox   300  MCG   

1084 
0822 
0R?3 

S999  88 
S1441 

$143  14 

J9165 

DietMylstilbestroi  iniection  250  mg 

SI  30 

J9170     G 

Docetaxel   20  mg     

S297  83 

S42  64 

J918C     E 

EpirjDicn  HCI  iniection  

J9181 

G 

E 

Etoposide  '0  mg  in)  

0B?4 

$10.45 

$.95 

J9182 

Etoposide  'OC  MG  inj 

J9185     G 

Fiudaralsine  Dhosofiate  inj  50  mg  

0842 
0859 
0827 
0828 
0810 

oaio 

0831 
0732 
0832 
0833 
0834 
0836 
0865 
0838 
9217 
0861 
7051 
0839 
0840 
0841 

S271  82 

S2  73 

SI  29  56 

S106  72 

S446  49 

SI 34  25 

$156  64 

S36  48 

S41221 

S4  10 

$34  86 

$11  28 

$7  86 

S285  65 

$592  60 

$69  79 

$5  399  SO 

$12  01 

$400  74 

$45 

$38  91 

J9^90     G 

Fluorouracil  miection   500  mg  

S25 
$1664 
$15  28 
S63  92 

J9200     G 

Floxundme  miection   500  mg)  

J9201      G 

Gemcitabine  ncl  200  mg     

J9202     G 

Goserelin  acetate  implant  per  3.6  mg 

Innotecan  miection  20  mg     

J9206     G 

$19  22 

J9208     G 

Ifosfamide  iniection   pc  ^g     

$22  42 
$3  30 

J9209     G 

Mesna  inject'on   200  mg          

J921'      G 

IdaruDiCin  HCL  .njection   5  mg  

S59  01 

J9212     G 

Interferon  alfacon  1    1  meg  

Inteileron  alfa-2a  ini  3  million  units 

S  59 

J92^3     G 

$4  09 

J92M     G 

Interferon  alfa-2b  -n|    i  million  units  

- 

$1  45 

J9215     G 

Interleron  aifa-n3  .n|    250   000  1  U    

$1  12 

J9216     G 

Interferon  gamma  1-b  inj  3  million  units  ... 

Leuproiide  aceta'e  suspnsion  7  5  mg  

Leuproiide  acetate  'njection   per  1  mg  

Leuproiide  acetate  implant  65  mg 

$40  89 

J9217     G 

$84  84 

J9218 

G 
G 
G 
G 

E 
G 
E 
G 
G 
G 
E 
E 
G 
G 
G 
G 

G 
G 
G 
G 
G 
E 
E 
G 
G 
E 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

$6  32 

J9219 

S773  02 

J9230 

Mechlcretriam  ne  hCl 'nj   10  mg  

$1  72 

J9245 

meiphalan  n/drochl  50  mg     

S57  37 

J926C 

Methotrexate  sodium  inj,  5  mg 

$04 

J9260 

Metnofexaie  sodium  mj  

J9265 

Paclitaxel  injection  30  mg  , 

0863 

$173.50 

$1.654  14 
$93  80 

$121  65 

$22  28 

J9266 

Pegaspargase  singi  dose  vial  

J9268 

Pentostatin  mjection   10  mg  

0844 
0660 
0862 

S236  80 

J92^0 

Plicamycin  imitnramycin)  in),  2.5  mg  

$13  43 

$1 1  01 

J9280 

Mitomycin  5  mg  inj           

J9290 

Mitomycin  20  MG  'ni                

J9291 

Mitomycin  40  MG  mj                 

J9293 

Mrtoxantrone  tiydrocM  per  5  mg         

0864 
9004 
0849 
0850 
0851 
0852 
1613 
1614 
0653 
0654 

$244  21 

$1  929  69 
$454  55 
$11764 
$116  97 
$66419 
$52  83 
$423  22 
$4.11 

sao.^6 

$34  96 

•J9300 

Gemtuzumab  ozogamicin  mi   per  5  mg  

$276  25 

J9310 

Rituximab  cancer  treatment   100  mg  ..„ 

$65  07 

J932G 

Streptozocin  injection    i  q       

$16  84 

J9340 

Tbiolepa  iniection    15  mg      

$10  59 

J9350 

Topolecan  4  mg           

$95  08 
$7  56 

$60.59 

$37 

$387 

J9355 

Trastuzumab   10  mg        

J9357 

Valrubicin    200  mg                     

J9360 

Vinblastine  sultale  mi    1  mg  „ , 

J9370 

Vincnstine  surtate  1  mg  mi     , 

J9375 

Vincnstine  sulfate  2  MG  in|    , 

J9380 

Vincristine  sulfate  5  MG  in,    

J9390 

Vinofelbine  tartrate/ 10  mg     , 

0855 
0856 

$88  83 

$2.603  66 

$1272 

$37274 

J9600 

Porfimer  sodium   75  mg  

J9999 

Cbenx>therapy  drug      

K0001 

Standard  wheelctiair              

K0002 

Stnd  hemi  (to*  seat)  wnicfir 

K0003 

LightvKeigW  wtieelchair  

K0004 

High  strength  Itwt  vvtilchr  

K0006 

Ultralightweight  wtieeichair     

K0006 

Heavy  duty  wheelchair            

K0007 

Exira  heavy  duty  wheelchair  

K0008 

Cstm  manual  wheelchair/base  

K0009 

Other  manual  wheelcriair  base        

K0010 

Stnd  wt  frame  power  whichr            

KOOV 

Stnd  wt  pwr  whlc^lr  w  control  

K0012 

Ltwt  portbl  power  whichr       

K0013 

Custom  power  whichr  base  

~ 

K(X)14 

Other  power  whichr  base       

K0015 

Detach  non-ad)us  hght  armrst 

K0016 

Detach  adjust  anmrsl  cmplete  

K0017 

Detach  ad|ust  armrest  base    

K0018 

Detach  acl(ust  armrst  upper 

K0019 

Arm  pad  each               

K0020 

Fixed  ad|ust  armrest  pair  

K0021 

Anti-tipping  device  each        

K0022 

Reinforced  tiack  uptvDlstery    

K0023 

Planr  back  insn  foam  w  strp  

K0024 

PInr  tiack  insrt  foam  wtirowr  

K0O25 

HooK-on  headrest  extension  
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CPT 
HCPCS 


Status 
indicato' 


Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


Natio'^a 
Unadjusiec 
Copayment 


j^ao,js'ec 
Copayment 


K0026 

A 

K002- 

A 

K002e 

A 

K0029 

A 

K0030 

A 

KOCS- 

A 

K0032 

A 

K0033 

A 

K0034 

A 

K0035 

A 

K0036 

A 

K0037 

A 

K0038 

A 

K0039 

A 

K0O40 

A 

K0041 

A 

K0042 

A 

K0043 

A 

K0044 

A 

K0O45 

A 

K0046 

A 

K0047 

A 

K0048 

A 

K0049 

A 

K0050 

A 

K0051 

A 

K0052 

A 

K0053 

A 

K0054 

A 

K0055 

A 

K0056 

A 

K0057 

A 

K005S 

A 

K0059 

A 

K0060 

A 

K0061 

A 

K0062 

A 

K0063 

A 

K0064 

A 

K0065 

A 

K0066 

A 

K0067 

A 

K0068 

A 

K0069 

A 

K0070 

A 

K0071 

A 

K0072 

A 

K0073 

A 

K0074 

A 

K0075 

A 

K0076 

A 

K0077 

A 

K0078 

A 

K0079 

A 

K008C 

A 

K0081 

A 

K0082 

A 

K0083 

A 

K0084 

A 

K0085 

A 

K0086 

A 

K0087 

A 

K0088 

A 

K0089 

A 

K0090 

A 

K0091 

A 

K0092 

A 

K0093 

A 

K0094 

A 

K0095 

A 

K0096 

A 

K0097 

A 

K0098 

A 

K0099 

A 

K0100 

A 

Back  upholst  Igtwl  whichr 

BacK  uphQis!  other  whichr 

Manual  fully  ^eclmmg  back  

Reinforced  seat  uphois'ery      ....' 

Solid  pinr  seat  sng'  dnsfoam  

Safety  beilpeivic  strap     

Seat  jphois  igtwl  whichr  „ 

Seat  uptiolstery  other  whictir  

Heel  loop  each     

Heel  loop  wif^  an^ie  strap 

Toe  loop  each  

High  mount  flip-up  footrest  

Leg  strap  each  

Leg  strap  h  styie  each     

Adjustable  angle  footplate 

Large  size  footplate  eac^         

Standard  size  footpiate  eac^    

First  lower  extension  tube        

First  upper  hange-  Bracket        

Footrest  complete  assembly  

Elevat  legrst  'oa  extension     

Elevat  legrst  up  nang'  brack     

Elevate  legrest  complete  

Calf  pad  each  

Ratchet  assemoly     

Cam  'elese  assem  first  igrst     

Swmgaway  aetach  foot-es*      

Elevate  footrest  articulate 

Seat  wdth  1 0-^  2  '  5  1 7  20  wc 

Seat  dpth  15  '?  18  'twi  wc        

Seat  ht  <•"  or  >=2''  itvki  wc     

Seat  wdth  19'20  hvy  dty  *c     

Seat  dpth  17  18  powe'  wc       

Plastic  coated  nand'im  each     

Steel  hanonm  each  „ 

Aluminum  hancim  each       

Handnm  8-10  vert  obiiq  proj  

Hndnm  12-'6  vertobliQ  proj    

Zero  pressure  tube  flat  t'ee     .*. 

Spoke  protectors  

Solid  tire  any  size  each 

Pneumatic  tire  any  size  each    

Pneumatic  tire  tube  each         

Rear  vvhi  complete  soiid  tire  

Rear  whi  compi  pneum  tire 

Front  cast'  compi  pneum  tire  

Frnt  cstr  cmpi  sem-pneum  tir  

Caster  pir-  locK  each        

Pneumatic  caste'  'I'e  each 

Semi-pneumatic  caste'  tire      

Solid  caster  tire  each  

Front  caster  assem  complete   .' 

Pneumatic  caste'  're  tube        

Whee'  lock  extension  pair        

Anti-rollback  device  pai'  

Wheel  lock  assembly  complete 

22  nf  deep  cyci  acid  battery   

22  nf  gel  eel'  battery  each       

Grp  24  deep  cyci  acid  bav^    

Group  24  ge'  cell  battery   

U-1  lead  acid  battery  each  

U-1  gel  cell  battery  each        

Battny  chrgr  acid  gel  ceil  , 

Battery  charger  duai  mode       

Rear  tire  power  wheelchair 

Rear  tire  tube  power  which'    

Rear  assem  cmpit  powr  whichr _. , 

Rear  zero  pressure  tire  tube     

Wheel  tire  tor  power  base        

Wheel  tire  tutje  each  base       

Wheel  assem  powr  base  compit 

Wheel  zero  presure  tire  lube   , 

Dnve  belt  power  wheelchair    

Pwr  wheelchair  front  caster     

Amputee  adapter  pair     


CPT  cooes  ana  aescnpttons  only  are  copyign'  Ar^encar  Weatca.  Assodattor 
Copyngh!  American  Dental  Association   All  ngnts  reserveC 
•  Code  IS  'le*  m  2002 


Ai  Rigr^  Reservec   Aponcao* '^ARS  D^ *RS  Aapiy 
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CPT 
HCPCS 


Status 
Indicator 


Descnptpon 


K0101 

KO'02 
K0103 
K0'04 
K0105 
KOI  06 
K01C7 

Koioe 

K0112 
KOI  13 
K0114 
KO-'lS 
K0'16 
KOI  83 
KG '64 
K0185 
KO'86 
KO-8" 
KG' 38 
KOI  89 
K0195 
KC268 
K0415 
K04'6 
K0452 
KG455 
K046C 
K046' 
K0462 
KC531 
KC532 
K0533 
K0534 
K0538 
K0539 
K054C 
K054' 
K0542 
K0543 
K0544 
K054b 
K0546 
K0547 
K0548 
K0549 
K055C' 
K0551 
LCI  00 
L0110  i 
L0120 
L0130 
L0140 
L0150  [ 
L0160  I 
L0170 
L0172 
L0174  , 
L0180  ! 
L0190 
L020C 
L021C 
L0220 
L030C 
L031G 
L0315 
L0317 
L0320 
•L032' 
L033C 
-.033' 
L0340 
L0350 
L0360 
L0370 
L0380 


One-ann  drive  attachment  

Crutch  and  cane  holder 

Transfer  tx)ard  <  25  •    

Cyimde'  tank  earner       

Iv  hanger  

Arm  trough  each  

Wheelchair  tray      

W  c  componenr-accessory  NOS 
Trunin  /est  supprt  innr  trame 

Trunn  vest  suprt  wo  inr  trm  

Whichr  bacK  Suprl  inr  frame  

BacK  module  orthotic  system  

BacK  S  seat  moOui  orthot  sys  .... 

Nasal  application  device  

Masai  pillows,  seals  pair  

Pos  ain^ay  pressure  headgear  .. 

Pos  airway  prssure  chinstrap  

Pos  airway  pressure  tubing   

Pos  ainway  pressure  'uter      

Filter  nondisposaoie  a  PAP    

Elevating  whichan  leg  rests  

Humidifier  nonneated  w  PAP  

PX  antiemetic  drg   oral  NOS   

Rx  antiemetic  drg  rectal  NOS  .... 

Wheelchair  Peanngs        

Pump  uninterrupted  infusion  

WC  power  add-on  loystick    

WC  power  add-on  tiller  cntrl    

Temporan/  replacement  eqpmnt 
Heated  humidifier  used  w  pap  ... 
Noninvasive  assist  wo  backup  ... 

Noninvasive  assist  w  backup  

Invasive  assist  w  backup       

Neg  pressure  wnd  thrpy  pump  ... 

Neg  ores  wnd  thrpy  dsg  set   

Neg  pres  wnd  thrp  canister    

Speech  generating  device      

Speech  generating  devce       

Speech  generating  devce       

Speech  generating  device       

Speech  generating  software   

Accesson/  for  sgd  mntng  syst  .... 
Accessony  'or  sgd. not  clasfd  

Insulin  iispro  

Hosp  bed  hv-,  dty  xtra  wide    

Hose  bed  xtra  hvv  dty  x  wide  .... 
Residua'  iimb  support  system  .... 

Cerv  craniosten  helmet  mokj  

Cerv  craniostenosis  hei  r^on-  

Cerv  flexible  non-ad|ustabie     

Flex  thermoplastic  collar  mo  

Cervical  semi-rig,a  ad|ustab    

Cerv  semi-r;g  adj  moiaed  chn  .... 

Cen^  semi-ng  wire  occ  mang   

Cervical  collar  molded  to  pt  

Cerv  col  thermpias  foam  2  pi  

Cen«  col  foam  2  piece  w  thor 

Cer  post  col  occ.  man  sup  adj  .... 

Cerv  collar  supp  ad]  zen/  ba  

Cen,  col  supp  ad]  bar  &  thor  

Thoracic  nb  belt 

Thor  nb  belt  custom  fabnca  

TLSO  flex  Surgical  suptfort     

TIso  flexible  custom  fabnca  

Tiso  flex  eias  ngid  post  pa    

T'sc  flex  hypexT  eias  post  p  

Tiso  a-p  conirt  w  apron  tml  

TIsc  anti-post-cntri  prefab    

TIsc  ant-pos-lateral  control  

Tiso  ant-post-iat  cniri  prfb  

Tiso  a-p-i-rotany  with  apron  

Tiso  flex  compress  jacket  cu 

Tiso  ftex  compress  jacket  mo  .... 

Tiso  a-p-i-rotary  hyperexten  

Tiso  a-p-i-rot  w   pos  extens    


CPT  codas  and  dascriptons  onty  are  cocygw  Ar 
Copyrigm  Amancan  Dantal  Associatior  A::  ngnts 
*  Code  -s  new  n  2002 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadjusted 
Copayment       Copayment 


e'car  Medical  Associalon  All  Rights  Reserved  Applicable  FARS/DFARS  ADpiy 

eserveo 
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i 

CRT'          Status 

HCPCS       Indicator 

Descnption                                                       a  PC 

Relative           Paymen' 
Weight                 Rale 

National 
Unadjusted 
Copayment 

Minimum 
Unadjusted 
Copayment 

L0390     A 

Tiso  a-p-l  control  molded 

•L0391     A 

TIso  ant-post-lat-rot  cntn   ., 

Tiso  a-o-i  w  interlace  mater  

L0400     A 

L0410     A 

Tiso  a-p-i  tvv'O  piece  constr 

L0420     A 

Tiso  a-p-l  2  piece  w  mterfa  

Tiso  a-p-l  w  interface  custm  

L043C     A 

L0440     A 

Tiso  a-p-l  overlap  frnt  cust  

L0500     A 

Lso  flex  surgical  supool  

L0510     A 

Lso  flexible  custom  faonoat 

L0515     A 

Lso  flex  eias  w  rig  post  pa         

L0520     A 

Lso  a-p-l  control  with  apro'        

L0530     A 

Lso  ant-pos  control  w  apron  „ 

Lso  lumbar  flexion  a-p-l     

L0540 

A 
A 
A 

L055C' 

Lso  a-p-l  control  molded   

L0560 

Lso  a-p-l  w  interlace           

•L0561      A 

Prefab  isc                         

L0565     A 

Lso  a-p-l  control  custom    

L0600     A 

Sacroiliac  flex  sjrq  support  ; 

LOetO     A 

Sacroiliac  flexible  custm  fa 

L0620     A 

Sacroiliac  senn-ng  w  ap'on  

L0700     A 

Ctlso  a-p-l  control  molded  

L0710     A 

Ctlso  a-p-l  control  w   inter  

L0810     A 

Halo  cervical  into  ickt  vest  

L0820     A 

Hale  cervica'  irto  body  lack  



L083C     A 

Haio  cerv  into  milwaukee  typ    

L086C'     A 

Magnetic  'esonaric  image  comp  

Torso  ptosis  SUPOOr'                         

L0900 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

lOSiO 

Torse  &  ptosis  supp  custm,  fa    

Torso  pendulous  at>d  support    ' 

L0920 

L0930 

Pendulous  atxlome"  supp  custm 

Torso  postSu'Qicai  suppor:           

L094C 

L0950 

Post  surg  suppor,  custom  fab  

L096C' 

Post  Surgical  support  pads         

L0970 

Tiso  corset  front   

L0972 

Lso  corset  front  

L0974 

Tiso  full  corset           * 

L0976 

Lso  full  corset                      

L0978 

Axillary  crutcn  extension      

L0980 

Peroneal  st'aps  pair          

L0982 

Stocking  supp  gnps  se'  off  

L0984 

Protective  body  sock  eacn          

•L0986 

Spinal  orth  abdm  pn;  prefab       

L0999 

Add  to  spina'  orthosis  NOS         

L100C 

Ctlso  milwauke  imtiai  modei       

. 

•L1005 

Tension  based  scoliosis  orth 

L1010 

Ctlso  axilla  slihQ                

LI  020 

Kyphosis  pad             

LI  025 

Kyphosis  pad  floating  

LI  030 

Lumbar  bolster  pad           

, 

L1040 

i-uml3ar  or  lumt)ar  nb  pad  

L105C 

Sternal  pad      

L1060 

Thoracic  pad  

L1070 

Trapezius  sling  

L1080 

Outngger           

L1085 

Outngger  bii  w  vert  extens  

L1090 

Lumbar  sling                        

L1100 

Ring  flange  plastic 'leathe'          

L1110 

Ring  flange  plai'leather  moi      

L1 120 

Covers  for  upnght  each     

L1200 

Fumsh  initial  orthosis  only  

Lateral  tt^oracic  extension  

L1210 

L1220 

Antenor  thioracK:  extension 

L1230 

Milwaukee  type  superstructur    

L1240 

Lumbar  derotation  pad               

L1250 

Antenor  asis  pad             

, 

L1260 

Antenof  thorack:  derotation  

LI  270 

Abdominal  pad                    

L1280 

Rib  gusset  (elastic)  each    

L1290 

Lateral  trochanteric  pad      , 

L1300 

Body  jacket  rrwld  to  patient 

L1310 

Post-operative  txxJy  )acket 

L1499 

Spinal  orthosis  NOS        

L1500 

Thkao  mobilrty  frame         

L1510 

Thkao  standing  frame        

L1520 

Thkao  swivel  walker  

CPT  codes  and  flescnptions  only  are  copynghi  Amencan  Uedicai  AssociatKy-   AP  Rig"^  Reservec   AoolKable  ^ARS  DFA^^S  Aoo'v 
Copyngni  Anencan  Denta'  Associanon  Al  ngnts  reservec 
•  Code  IS  new  m  2002 
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—Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 

CPT            Status 
HCPCS      Indicator 

Descnpiion 

.pp              Relative           Payment 
^^^               Weight               Rate 

National           Minimum 
Unadjusted       Unad|usted 
Copayment       Copayment 

L1600     A 

Abduct  hip  flex  fre|ka  w  cvr  

r             

L1610     A 

Abduct  hip  flex  freika  covr   

L1620     A 

AMuct  hip  flex  pavliK  name  

L1630     A 

Abduct  control  hip  semi-ftex  

L 1 540     A 

Pelv  band-spread  bar  thigr  c  

L1650     A 

HO  abduction  hip  adjustable 

L1660  1  A 

HO  abduction  static  plastic    

L1680     A 

Pelvic  &  hip  control  thigh  c    

L1685  1  A 

Post-op  hip  abduct  custom  fa  

L1686     A 

HO  post-oo  hip  atxjuctior      

L1690     A 

Combination  bilateral  HO         

L1700     A 

Leg  Perthes  orth  toronto  wp ,. 

L1710     A 

Legg  perthes  orth  newington  

Legg  perthes  orthosis  trial     

L1720     A 

L17X     A 

Legg  perthes  orth  Scottish  r  

L1750     A 

Legg  perthes  sling                  , 

LI  755     A 

Legg  perthes  patten  bonor^  t  

L1800     A 

Knee  orttKises  elas  a  stays  

L1810     A 

Ko  elastic  with  lomts              

L1815     A 

Elastic  with  condylar  pads     

L1820  !  A 

Ko  elas  */  condyle  pads  &  |0  

L1825  1  A 

Ko  elastJC  Knee  cap               

L1830     A 

Ko  immobilizer  canvas  longit  , 

L1832     A 

KO  ad|  |nt  pos  rigid  supoort  

L1&34     A 

Ko  w/0  joint  rigid  molded  to   

L1840     A 

Ko  derot  ant  cnjciate  custom  

LI  843     A 

KO  single  upright  custom  fit    _ 

L1844     A 

Ko  w  ad)  |t  rot  cntr*  molded    ., 



L1845     A 

Ko  w;  ad|  flexVext  rotal  cus    

L1846     A 

Ko  w  ad|  flex/ext  rotat  moid  

L1847     A 

KO  adjustable  w  air  chambers 

L1850     A 

Ko  Swedish  type                      

" 

L1855  ,  A 

Ko  plas  dOuD  upngTit  )nt  mol  

L185e  '  A 

Ko  polvcentnc  pneumatic  pad  

L1860     A 

Ko  supracondylar  socket  mcMd 

L1870     A 

Ko  doub  upright  lacers  molde        

• 

L188C     A 

Ko  doub  upright  cufts/lacers  

L1885     A 

Knee  upnght  w/resistance      

L1900     A 

Afo  spmg  wir  drstlx  calf  bO     

L1902     A 

Afo  ankle  gauntlet                   

L1904     A 

Afo  molded  ankle  gauntlet     

L1906     A 

Afo  multiligamentus  ankle  su  

L1910     A 

Afo  smg  bar  clasp  anach  sh   

L1920     A 

Afo  sing  upright  w,  adjust  s   

L1930     A 

Afo  plastic                             

L'940     A 

Ato  mowed  to  patient  plasti  

L1945     A 

Afo  nx)lded  pias  ng  ant  tib     

L1950     A 

Ato  spiral  molded  to  pt  plas  

L1960     A 

Afo  pos  solid  ank  plastic  mo  

L1970     A 

Ato  plastic  molded  wanKle  i  

L1960     A 

Afo  sing  solid  stirrup  calf 

L1990     A 

Afo  doub  solid  stirrup  calt        

L2000     A 

Kato  sing  fre  stirr  thi/calt  

L2010     A 

Kafo  sng  solid  stirrup  w/o  j 

L2020     A 

Kafo  dbl  solid  stirrup  band    

L2030     A 

Kafo  dbl  solid  stirrup  wo  i     

L2035     A 

KAFO  plastic  pediatric  size    

L203€     A 

Kato  plas  doub  free  knee  mol 

L2037  ,  A 

Kafo  plas  sing  free  Knee  mol  

L2038  ,  A 

Kafo  w/o  /otnt  multi-axis  an    

L2039     A 

KAFO  pistic  medial  rotat  con  

L2040     A 

Hkafo  torsion  bil  rot  straps      

L205C     A 

Hkafo  torsion  cable  hip  pelv 

L2060     A 

Hkafo  torsion  ball  beanng  j  

L2070     A 

Hkafo  torsKXi  unilal  'Ot  str       

L2080     A 

Hkafo  unilat  torsion  cable      

L2090     A 

Hkafo  unilat  lorston  ball  br     

L2102      A 

Afo  tibial  fx  cast  plstr  mol       

L2104     A 

Afo  tib  fx  cast  synthetic  mo  

L2106     A 

Afo  tib  b<  cast  plaster  nxjid  

L2108     A 

Afo  tib  fx  cast  molded  to  pt  

L2112     A 

Afo  tibial  fracture  soft              

L2114  .  A 

Ato  tib  h<  semi-rigid         

L2116  '  A 

Afo  tibial  fracture  ngid  

L2122  1  A 

Kafo  fem  fx  cast  plaster  mol  

CPT  codes  ano  descnotions  only  are  cocy'lg^t  Ame-^ican  Me<Scai  Association  An  Riqms  deserved  Aoolicable  f  ARS/DFARS  Apply 
Cocynghl  An«rcan  Dentai  Associatior   All  -igfiis  ■ese--e<; 
'  Code  :s  lew  m  ?002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CRT/ 

Status 

HCPCS 

Indicator 

L2124 

A 

L2126 

A 

L2128 

A 

L2132 

A 

L2134 

A 

L2136 

A 

'l^iBO 

A 

L2182 

A 

L2184 

A 

L2186 

A 

L2188 

A 

L2190 

A 

',^192 

A 

L2200 

A 

L2210 

A 

L2220 

A 

L2230 

A 

L2240 

A 

L2250 

A 

L2260 

A 

L2265 

A 

L2270 

A 

L2275 

A 

L2280 

A 

L2300 

A 

L2310 

A 

L2320 

A 

L2330 

A 

L2335 

A 

L2340 

A 

L2350 

A 

L2360 

A 

'u.2370 

A 

L2375 

A 

L2380 

A 

L2385 

A 

L2390 

A 

L2395 

A 

L2397 

A 

L2405 

A 

L2415 

A 

L2425 

A 

L2430 

A 

L2435 

A 

L2492 

A 

L2500 

A 

L2510 

A 

L2520 

A 

L2525 

A 

L2526 

A 

L2530 

A 

L2540 

A 

L2550 

A 

1^570 

A 

L258C 

A 

L2600 

A 

L2610 

A 

L2620 

A 

L2622 

A 

L2624 

A 

L2627 

A 

L2628 

A 

L2630 

A 

L2640 

A 

L2650 

A 

L2660 

A 

L2670 

A 

L2680 

A 

L2750 

A 

L2755 

A 

L276C 

A 

•L2768 

A 

L2770 

A 

L2780 

A 

L2785 

A 

Desc'ipTior 


APC 


ReiaT've 
Weig^i 


Payment 
rte 


'ay  me 
Rate 


National      '     Minimum 
Unadjusted       Unadjusted 

Cofsayment      Copayment 


Kato  tern  fx  cast  synthet  mol  

Kafo  fem  tx  cast  thermopias     

Kafo  fem  tx  cast  r^oiaeO  to  t      

Kafo  femoral  tx  cast  soft      

Kafo  fem  fx  cast  semi-r.gid  

Kato  femoral  tx  cast  rigid  

Pias  shoe  insert  w  ank  joint  

Drop  lock  Knee  

Limited  motK)n  Knee  lomt  

Ad)  motion  knee  )nt  lerman  t 

Quadnlaterai  Cnm     

Waist  belt  

Pelvic  band  &  belt  thigh  fla  

Limited  ankle  motion  ea  jnt  

Dorsiflexion  assist  each  )0i 

Dorsi  &  piantai  flex  ass  res 

Split  flat  caliper  Stirr  &  p  

Round  caliper  and  plate  atta     

foot  piaie  molded  st'nup  at       

Reinforced  solid  stirr jp  

Long  tongue  stirrup  

Varus/valgus  strap  padded/li 

Plastic  mod  low  ext  padline     

Molded  inner  boot  

Abduction  bar  lointed  adjust     

Abduction  bar-sfaight  

Non-molded  lace'  

Lace'  molded  to  patie'-.;  n^ode  

Antenor  swing  band  

Pre-tibia>  snei'  moioea  to  p  

Prosthetic  type  socKet  moide     

Extended  steei  shanx  

Patten  bottom  

Torsion  ank  S  rial*  solid  sti  

Torsion  straign*  Knee  lOir't  

Straight  Knee  jomt  heavy  du     

Offset  Knee  joi-^t  each     

Offset  knee  lomt  heavy  duty  

Suspensio'"  sieeve  lower  exi    

Knee  )Oint  drop  iock  ea  int  

Knee  loint  cam  lock  each  lo       

Knee  discdiai  lockadj  flex        

Knee  )nt  ratchet  lock  ea  jnt  

Knee  )0in:  poiycentnt  jOint  

Knee  lift  loop  drop  iock  nn  

Thiglulisch.a  wgt  beanng 

Tlvwght  bear  quad-iat  bnm  m  

Th/wght  bea'  auad-iat  bnm  c  

TlVwght  bear  nar  m-i  bnm  mo  ....,>.,...... 

Th/wght  bear  na'  m-l  bnm  cu   ....'.„ 

Thigh-'wght  bear  lacer  non-mo  

Thigh'wght  bear  lacer  molded  

Thigh/'wght  bear  high  'ol'  cu      

Hip  clevis  type  2  posit  )n;  

Pelvic  control  pelvic  sling  

Hip  clevislhrust  beanng  fr  

Hip  clevis'thrust  beanng  lo        

Pelvic  control  hip  heavy  Out      

Hip  joint  adjustable  ftexior         

Hip  adj  flex  ext  abduct  com      

Plastic  mokj  recipro  hip  &  c      

Metal  frame  recipro  hip  &  ca      _, 

Pelvic  control  band  &  belt  j      

Pelvic  control  band  &  belt  b      

Pelv  &  thor  control  gluteal         

Thoracic  control  thoracic  ba      , 

Thorac  cont  paraspinai  upng     , 

Thorac  cont  lai  support  upn       , 

Plating  chrome'nickei  p'  ba'     , 

Cart»n  graphite  lamination       

Extension  per  extension  per     

Orttx)  sidebar  disconnect  .'1^ 

Low  ext  orthosis  per  bar/jnt 

fvlon -corrosive  finish  , 

Drop  lock  retainer  each    


CPT  codes  and  descnptions  only  are  cooyign'  A-^iencan  Medical  Assoaatto^  M  Rights  Reserved  Aopiica&le  ^ARSt>f  ARS  Aooly 
Cocynghl  America'^  Denta  Associatior^  Al  rights  reserved 
•  Code  IS  new  in  2002 
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CPT 

Status 

HCPCS 

Indicator 

L2795 

A 

L2800 

A 

L2810 

A 

L232C 

A 

L283C 

A 

L284G 

A 

L285C 

A 

L2860 

A 

L2999 

A 

L3000 

E 

L30C' 

E 

L3002 

E 

L3003 

c: 

L3010 

E 

L3020 

E 

L3O30 

E 

L3040 

E 

L3050 

E 

L3060 

E 

L3070 

E 

L3080 

E 

L3090 

E 

L3100 

E 

L3140 

E 

L3150 

E 

L3160 

E 

L3170 

E 

L3201 

E 

L3202 

E 

L3203 

E 

L3204 

E 

L3206 

E 

L3207 

E 

L3208 

E 

L3209 

E 

L3211 

E 

L3212 

E 

L32 1 3 

E 

L3214 

E 

L3215 

E 

L3216 

E 

L3217 

E 

L3218 

E 

L3219 

E 

L3221 

E 

L3222 

E 

L3223 

E 

L3224 

A 

L322f 

A 

L32X 

E 

L325C 

E 

L3251 

E 

L3252 

E 

L3253 

E 

L3254 

E 

L3255 

E 

L3257 

E 

L3260 

E 

L3265 

E 

L330C 

E 

L331C 

E 

L332C 

E 

L3330 

E 

L3332 

E 

L3334 

E 

L3340 

E 

L3350 

E 

L3360 

£ 

L337C 

E 

L338C 

E 

L339C 

E 

L340C 

E 

L341C 

c 

L3420 

E 

L34X 

E 

Descnption 


Knee  control  full  kneecap 

Knee  cap  medial  Of  lateral  p  

Knee  control  condylar  pad  

Soft  nter'ace  below  knee  se  ..^... 

Sot!  ntertace  above  knee  se  

Tibia   length  sock  fx  or  equ    

Femoral  igth  sock  'x  or  equa  ,...; 
Torsion  mechanisr^  Knee  ankle  . 
Lowe'  extremity  orlhcsis  NOS  ... 

Ft  insert  ucD  berKeiey  stiei     

Fool  ir^sert  -emov  m.oidec  spe  ... 

Foot  insert  piastazote  or  eq  

Foot  insert  Silicone  gel  eac    

Foot  longitudinal  arcn  suppo  , 

FoC't  longiludmeta'a'sai  si,c  

Foot  arcn  suppot  remo'.  p-ern  .. 

Ft  arch  suprt  premold  longit    

Foot  arcn  supp  premold  metal  ... 
Foot  arcti  supp  longiturimeta  .... 

Arch  Suprt  att  to  she  longit     

Arcn  supp  att  !c  shoe  metata 

Arch  sopp  art  to  shoe  longm  

Haiius-vaigus  nght  dynamic  s  .... 

Abduction  rotation  bar  stioe  

Abduct  rotation  bar  wo  srioe  

Shoe  sryied  positioning  dev  

'^oot  plastic  heel  stabilizer 

Oxtord  w  supinat  pronat  inf  

Oxiord  A   supinal  pronator  c  

Oxtord  w  supinator  pronator 

Hightop  W'  supp.  pronator  inf  

Hightop  w/  supp.  pronator  ctii  

Highfop  w/  supp.pronator  jun  ... . 

Surgical  boot  each  infant     

Surgical  boot  each  child  

Surg.cai  boot  eacti  junior  

Benesch  boot  pair  infant  

Benesch  boot  pair  child 

Benesch  boo'  pair  junior  

Orthopedic  ttwear  ladies  oxf  

OrthQped  !aaie5  shoes  dpth  i  

Ladies  shoes  higntop  depth  i  

Ladies  Surgical  boot  eacti  

Orttiopedic  mens  shoes  oxford  .. 
Orthopedic  mens  shoes  dpth  I  ... 
Mens  shoes  hightop  depth  inl  .... 

Mens  surgical  txjol  each      

Worr^an  s  shoe  oxford  brace  

Man  5  shoe  oxford  brace 

Custorr-  shoes  depth  inlay 

Custom  mold  shoe  remov  prost  . 

Shoe  molded  to  pt  silicone  s 

Shoe  molded  plastazote  cust  ..... 

-Shoe  molded  plastazote  cust 

Orth  foot  non-stndard  size/w  

Orth  foot  non-standard  size/  

Orth  foot  add  charge  split  s  , 

Ambulatory  surgical  boot  eac  .... 

Plastazote  sandal  eacti  

Sho  lift  taper  to  metatarsal 

Shoe  lift  eiev  neelsole  neo 

Shoe  lift  elev  heel/sde  cor    

Lifts  elevation  metal  extens 

Shoe  lifts  tapered  to  one-ha  

Shoe  lifts  eie.at.on  heel /i  

Shoe  Aedqe  sacn         

Shoe  heel  *edqe  

Shoe  sole  weage  outside  sole  .. 
Shoe  sole  A^eoge  between  sole 

Shoe  ciuDfoc't  wedge  

Shoe  outtlare  wedge 
Shoe  metatarsal  ba-  wedge  ro  .. 
Shoe  metatarsal  bar  between  ... 
Full  sole  heel  wedge  b'ween   .... 
Sho  heei  count  piast  reintor  


APC 


Relative 
Weight 


Payment 
Rate 


National 

Unad|usteO 
Copayment 


Minimum 
Unadjusted 
Copayment 


CPT  codes  and  descriptions  ooiy  are  copyngpt  Amencan  Medkal  Assodaion  All  Rights  Reserved  Applicable  FARR/DFARS  Acoiy 
CopyngHt  American  Dental  Association  All  nghts  resen/eo 
'  Coda  IS  new  m  2002 
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1 

OPT/          Status     1 

HCPCS       Indicator   ! 

1 

I 
Descnption 

.P^              Relative 
Weight 

Payment 

National      1     Minimum 
Unadjusted       Unadjusted 
Copayment      Copayment 

L3440     E 

Heel  leather  reinforced  

Shoe  hee^  sach  cushion  type    

L3450     E 

* 

L3455     E 

Shoe  hee  new  leather  standa  

Shoe  heei  new  rjo&er  standar   

L346C     E 

L3465     E 

Shoe  nee  thomas  with  wedge    

L347C     E 

Shoe  heel  thomas  extena  to  b  

L3480     E 

Shoe  heei  pad  &  dep-ess  for    

Shoe  heei  pao  'emovabie  for 

L3485     E 

L3500     E 

Ortho  shoe  add  ieathe^  'hsol 

Orthopedic  shoe  add  njb  insl  

0  shoe  add  *eit  w  leatn  insl  

Ortho  shoe  add  ha'f  soie  „ 

Ortho  shoe  add  fuH  sole   

0  shoe  ado  stanaaro  toe  tap    

L3510     E 

- 

L3520     E 

L3530     E 

L3540     E 

L355C     E 

L3560     E 

0  shoe  ado  horseshoe  toe  tap  

0  shoe  add  instep  extension    .- 

L3570 

E 
E 
c 

E 

E 
E 
E 
E 
E 
E 
A 
A 
A 

-" 

L358C 

0  shoe  ado  mstec  veicrc  do    

0  shoe  convert  tc  so'  counte 

L3590 

L3595 

Ortho  Shoe  add  march  tiar  

L3600 

Trans  shoe  caiip  piate  exist       

L3610 

Trans  shoe  caliper  plate  ne*      

L3620 

Trans  Shoe  solid  stirrup  e>          

L3630 

Trans  shoe  solid  stirrjp  le*.       

L3640 

Shoe  Oennis  browne  splm'  be  

L3649 

OnhopeoKC  shoe  modit>ca  NOS  

L3650 

Shide'  tig  6  abduct  'est^am        

L3660 

Abouct  'estrame'  canvas&web   

L3670 

Acromiociav.cuia'  car^vas&we   

L3675     A 

Canvas  ves'  SO                

•L3677 

A 

A 
A 
A 
A 
A 
E 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
E 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

SO  hard  plastic  stabihzer     

L3700 

Elbow  ethoses  eias  w  stavs       

L3710 

Elt)ow  eiastic  with  meta'  |0'         

L3720 

Forearm  a'm  cuts  *'ee  motic       

L3730 

Forearrnarm  cuts  exltiex  a         

L374C 

Cuffs  adi  lOCK  w   active  cor        

L3750 

EO  withjoint  Prefabncated         

L3800 

Whfo  shor*  opDonen  no  attach  „ 

Whtc  long  opponens  no  attach  

' 

L3805 

L3807 

WHFO  lie  loir!  prefabncatec     

L3810 

Whfc  fh.umb  abduction  ba'         

13815 

Whfo  secona  m,  p  atxluctKsn  a  

L3820 

Whfc  ip  ext  asst  w.  mp  ext  s    

L3825 

Whfo  m  p  extension  stop  

l3830 

Whfo  m  D   extension  assist      

L3835 

Whtc  m  p   spring  extension  a     

L.3840 

Whfo  spnng  swrvei  thump           

L3845 

Whfo  thumb  ic  ext  ass  w   mp      

L385C 

Action  wnst  w   dorsifiex  as        

L3855 

Whfc  adi  m  p  flexion  contro 

L386C' 

Whfc  adi  m  p  *iex  Ctrl  &  i 

TcwsKsn  mechanism  wnsteit)0   

L3890 

L3900 

Hinge  extension/flex  wnst''        

L390' 

Hinge  exlfiex  w"sl  fmge'            

^3902 

Whfc  ex!  powe-  compress  gas  

vVhfo  eiectnc  custom  fitted 

Wnst  gaunttet  molded  to  pt  



L3904 

L3906 



L3907 

Whfo  wrst  gaunflt  thmb  spica      

L3908 

Wnst  cocK-up  non-moided        

L3910 

Whfc  swan&on  des'or         

L3912 

Flex  gicve  w  elastic  fmger  

WHO  wnst  extension  cocK-up  

L3914 

L3916 

Whfc  wnst  extens  w    outngg 

L3918 

HFO  khucKie  benae'                     

" 

L3920 

t^nucKie  bender  wit-  outngge    

Knuckle  C)ena  2  seg  tc  *iex          

L3922 

L3923 

HFO   no  loint  prefabncated         

L3924 

Oppenheimer               

L3926 

Thom.as  suspensKjn  

Finger  extension  w   clock  sp       

L3928 

L3930 

Fmge'  extension  with  wris*            

L3932 

Safety  pm  spnng  wire  

Satety  pm  rrxxtified    



L3934 



L3936 

Palmer                  

L3938 

Dorsal  wnst     .'. 

L3940 

Dorsal  wrist  w  outrigqer  at    



OPT  codes  ana  cSescnptions  om.  are  -ocvip"'  A-^eoca^  MeOicai  A.5socla^0'-  Ai'  Rionrs  R«>se'veo  AooicaD*  ^ ARS  DFARS  Appty. 
Cooyigh'  Amencar  Oenta  Association   Ai  -ig"*^  -^se'vec 
■  CoOe  5  new  ir  2002 
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CPT/  Status 

HCPCS       Indicator 


Descnption 


L3942 

A 

L3944 

A 

L39.16 

A 

L3948 

A 

L3950 

A 

L3952 

A 

L3954 

A 

L3956 

A 

L396C 

A 

L3962 

A 

L3963 

A 

L3964 

;^■ 

L3965 

A 

L3966 

A 

L.3968 

A 

L3969 

A 

L3970 

A 

L3972 

A 

L3974 

A 

L398C 

A 

L3982 

A 

L3984 

A 

L3S65 

A 

L39ee 

A 

L3995 

A 

L3999 

A 

L4000 

A 

L4010 

A 

L4020 

A 

L4030 

A 

L4040 

A 

L4045 

A 

L4050 

A 

L4055 

A 

L406C 

A 

L407r. 

A 

L408C 

A 

L4090 

A 

L4100 

A 

L4110 

A 

L413C' 

A 

L4206 

A 

L421C 

A 

L4350 

A 

L4360 

A 

L437C 

A 

L438C 

A 

L4392 

A 

L4394 

A 

L4396 

A 

L4398 

A 

L5000 

A 

LSC'IO 

A 

L5O20 

A 

L5O60 

A 

L506C 

A 

L5100 

A 

LSI  05 

A 

L5150 

A 

L516C 

A 

L5200 

A 

L52'G 

A 

L5220 

A 

L523CI 

A 

L5250 

A 

L527C 

A 

L528C 

A 

L5300 

D 

•L5301 

A 

L5310 

D 

■L531' 

A 

L532C 

D 

•L532' 

A 

L53X' 

D 

■L5331 

A 

Reverse  knuckle  bender  

Reverse  KnuCKle  bend  w/  ootr  .... 

HFO  composite  elastic  

Finger  knuckle  (sender 

Oppenheimer  w/  knuckle  bend  ... 
Oppenheimer  w,  rev  knuckle  2  ... 

Spreading  hand     

Add  loint  upper  ext  orthosis  

Sewho  airplan  desig  abdu  pos  .... 
Sewho  erbs  palsey  design  abd  ... 

Molded  w  articulating  eltx)w  

Seo  rnotiie  arm  sup  att  to  wc  

A-m  suPD  att  to  wc  rancho  ty 

Mobile  arm  supports  recllnin  

Friction  dampening  arm  supp  

Monosuspension  arm  hand  supp 

Elevat  proximal  ann  support  

Otfset/lat  rocker  arm  w,'  eia  

Mobile  arm  support  supinator  

udp  ext  fx  orthosis  humeral  

Joper  ext  tx  orthosis  rad/ul  

Jpoer  ext  tx  orthosis  wnst  

Forearm  hand  fx  orth  w/  wr  h  

Humeral  radfulna  wnst  fx  or 

Sock  fracture  or  equal  each  

Jpoei  limb  orthosis  NOS      

Rep'  g^raie  i-iivvauKee  orth 

Replace  trilateral  socket  br  

Replace  quadiai  socket  bnm 

Replace  socket  trim  cust  fit  

Replace  moided  thigh  lacer    

Replace  nor.-moided  thigh  lac  .... 

Replace  moioed  calf  lacer      

Replace  non-moided  calf  lace 

Replace  nign  roll  cuff    

Replace  prox  &  dist  upright 

Repi  met  band  kafo-afo  prox  

Repi  me!  band  Kafo-ato  calf/  

Repi  leath  cuf  kafo  prox  th    

Repi  leath  ci^ff  kafo-afo  cal  

Replace  pretibiai  snei!     

Ortho  dvc  repair  oe'  '5  min 

Orth  dev  'epair  repi  minor  p  

Pneumatic  ankie  cntrl  splint  

Pneumatic  walking  splint  

Pneumatic  lull  leg  spiint  

Pneumatic  knee  spnni  

Replace  AFO  soft  interface     

Replace  toot  drop  spmt  

Static  AFO  

Foot  drop  splint  'ecumbent  

Sno  insert  w  arch  loe  'iller    

Moid  socket  ank  hgt  w  toe  f 

Tibial  tubercle  hgt  w  toe  f     

Ank  symes  mold  sckt  sach  ft  

Symes  met  ff  (eath  socket  ar  

Molded  socket  shin  sach  toot  

Plast  socket  |1&1hgh  lacer      

Mold  sckt  ext  knee  shin  sach  

Mold  socket  bent  knee  shin  s  

Kne  sing  axis  tnc  shin  sach  

No  knee.ankle  loints  w   ft  b  

No  knee  lOint  with  artic  ali    

Fern  local  defic  constant  fn  

Hip  canad  sing  ax   cons  fric  ., 

Tilt  table  locking  mp  sing       

Hemipeivect  canad  sing  axis  

Bk  sacti  soft  cover  &  finish    

BK  mold  socket  SACH  ft  endo  .... 

Knee  disart  sach  soft  cvlin  

Knee  disan  SACH  ft  endo 

Ak  open  end  sach  soft  cv/fin 

AK  open  end  SACH         

Hip  Canadian  sach  sft  cv'fin  

Hip  disart  Canadian  SACH  ft  


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unad|usted 
Copayment  ,   Copayment 


CPT  cooes  i-^c  3e5C"ption<,  only  ae  cocvgrt  Arrencan  Medical  Assooaton  All  Rigtits  Rese^vec   ApoiicaBie  ==ARSOFARS  Aoply 
Copynght  Amencar  Dental  Assoc  at lor   Ail  nghts  reserved 
■  Code  IS  n«w  m  2CX32 
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CPT 

Status 

HCPCS   indicator 

L5340 

D 

■L5341 

A 

L5400 

A 

L5410 

A 

L5420 

A 

L5430 

A 

L5450 

A 

L5460 

A 

L5500 

A 

L5505  ■ 

A 

L55-0  A 

L5520 

A 

L553C 

A 

L5635 

A 

L5540   A 

L5560 

A 

L5570 

A 

L5580 

A 

L5585 

A 

L5590 

A 

L5595 

A 

L560C 

A 

L5610  j 

A 

L5611  ! 

A 

L5613 

A 

L5614  A 

L5616 

A 

L5617 

A 

LSe^B 

A 

L5620 

A 

L5622 

A 

L5624 

A 

L5626 

A 

L5628 

A 

L5629 

A 

L56X 

A 

L5631 

A 

L5632 

A 

L5634 

A 

L5636 

A 

L5637 

A 

L5638 

A 

L5639 

A 

L5640 

A 

L5642 

A 

L5643 

A 

L5644 

A 

L5645 

A 

L5646 

A 

L5647 

A 

L5648 

A 

L5649 

A 

L5650 

A 

L5651 

A 

L5652 

A 

L5653 

A 

L5654 

A 

L5655 

A 

L5656 

A 

L565S 

A 

L5660 

A 

L5661 

A 

L5662 

A 

L5663 

A 

L5664 

A 

L5665 

A 

L5666 

A 

L5667 

D 

L5668 

A 

L5669 

D 

L5670 

A 

•L5671 

A 

L5672 

A 

L5674 

A 

L5675 

A 

Descnption 


Hemipeivectomy  canad  cv  fm  

Hemipeivectomy  Canadian  SACH 

Postop  dress  &  1  cast  chg  bk  

Postoc  dsg  bk  ea  add  cast  ch  

Postop  dsg  &  '  cast  chg  a«^d  

Postoc  dsg  ak  ea  ado  cast  ch  

Postop  app  nor-wg!  Oea'  3sg  

Postop  app  non-wgt  Pear  dsg  

Init  bk  ptt;  piaste'  direct 

init  ak  ischa!  pistr  drect  

Prep  BK  ptp  piaste'  moiried    

Perp  BK  ptb  tnermopis  di'ect  

P'ep  BK  otc  tne^mopis  molded  .... 

Prep  BK  ptD  ope^  end  soc«,et 

P'ep  BK  ptb  iam.inateo  scs;ket  

Prep  AK  iscnia  piast  molded  

Prep  AK  ischial  direct  'orm     , 

Prep  AK  schia  the"^c  moid  , 

Prep  AK  ischial  open  eno        , 

Prep  AK  isch.a  lamr-ateG      , 

Hip  disatic  sach  thermopis    

Hip  disart  sach  lammat  moid 

Above  knee  hydracaoe'^ce     

Ak  4  ba'  iinK  w  fnc  swing         

Ak  4  bar  I'ng  w'hyd'aui  swig  

4-ba'  linn  atX3ve  ^ne€  w  swng  .... 

Ak  jmv  multiplex  sys  fnc!       

AKBK  seit-aligning  unit  ea  

Test  socket  svmes     

Test  socket  below  knee  

Test  socket  knee  disarticuia 

Test  socket  atxive  knee         

Test  socket  hip  disarticuiat   

Test  socket  hemipeivectomy  

Beiow  knee  acnyilic  socket      

Syme  ryp  expanoab-  wall  sckt 

Ak.Xnee  disartic  acrylic  soc    

Symes  tv'pe  ptb  bnm  design  s  ... 

Symes  ts'pe  ooste-  opening  so 
Symes  type  medial  open.ng  sc 

Below  knee  total  contact      , 

Below  knee  leathe'  socke;    , 

Bek3w  knee  wood  socket    

Knee  disarticuiat  leather  so 

Above  knee  leather  socket 

I  Hip  'lex  inner  socket  ext  fr  

Above  knee  wood  socket     

Bk  flex  inner  socket  ext  fra  

BekDw  knee  air  cushion  socke  ... 

Below  knee  suctKjn  socket    

Above  knee  air  cusnior  socke 
Isct^  contammt  nar'ow  f^-i  sc 

Tot  contact  ak/knee  disart  s  

Ak  flex  inner  socket  ext  'ra   

Suction  SUSP  ak'knee  disarl  

Knee  disar!  expand  wall  sock  .... 

Socket  insert  symes  

Socket  insert  beiow  knee      

Socke'  insert  knee  articulat  

Socket  insert  above  knee     

Sock  insrt  syme  silicone  gel 

Multi-durometer  symes         

Socket  insert  bk  silicone  ge  , 

Sock  knee  disarlic  silicone  

Socket  insert  ak  silicone  ge  

Mutti-durometer  beiow  knee , 

Below  knee  cuff  suspension  

Socket  insert  w  lock  k^wer   , 

Socket  insert  wo  kx:k  lower 
Below  knee  socket  w  o  kxk 
Bk  nxikJed  supracondylar  susp 
BK.  AK  locking  mechanism 
Bk  removable  medial  brim  sus  .. 

Bk  suspension  sleeve  

BK  heavy  duty  susp  sleeve 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadjusted       Unadiusted 

Copayment      Copayment 


CPT  coctes  and  descnplions  only  are  copynght  A-nenca'-  Meoica  Associati.o'- 
Copynght  Amencan  Denta.  Associatior   Ar  nqhts  'eserveo 
■  Code  !S  new  in  2002 


Ai  RiQiTs  Rese-vec   AoDiicaCie  fARS'DfARS  Aot'|> 
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CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


L5676 

A 

L5677 

A 

L5678 

A 

L5680 

A 

L5662 

A 

L5684 

A 

L5686 

A 

L5688 

A 

L5690 

A 

L5692 

1  A 

L5694 

A 

LS695 

A 

L5696 

A 

L5697 

A 

L5698 

A 

L5699 

A 

L5700 

A 

L5701 

A 

LS702 

A 

L5704 

A 

L5705 

A 

L5706 

A 

L5707 

A 

L5710 

A 

L5711 

A 

L5712 

A 

L5714 

A 

L5716 

A 

L5718 

A 

L5722 

A 

L5724 

A 

L5726 

A 

LS728 

A 

L5780 

A 

L5785 

A 

L5790 

A 

L5795 

A 

L5810 

A 

L5811 

A 

L5812 

A 

L5814 

A 

L5816 

A 

L5818 

A 

15822 

A 

L5824 

A 

L5826 

A 

L5828 

A 

L5830 

A 

L5840 

A 

L5845 

A 

L5846 

A 

•L5847 

A 

L5850 

A 

L5855 

A 

L5910 

A 

L5920 

A 

L5925 

A 

15930 

A 

L5940 

A 

L5950 

A 

L5960  , 

A 

L5962  ' 

A 

L5964 

A 

L5966 

A 

15966 

A 

L5970 

A 

L5972 

A 

L5974 

A 

L5975 

A 

L5976 

A 

L5978 

A 

L5979 

A 

L5980 

A 

L5961  ■ 

A 

L5982 

A 

Bk  knee  )oints  single  axis  p 
Bk  knee  joints  potycentnc  p 

Bk  loint  covers  pair  , 

Bk  thigh  lacer  non-molded  

Bk  thigh  lacer  glut/ischia  m  

Bk  fork  strap  

Bk  back  check  

Bk  waist  belt  vvebbing       

Bk  waist  belt  padded  and  Rn 

Ak  pelvic  control  belt  light  

Ak  pelvic  control  tiett  pad! 
Ak  sleeve  susp  neoprenevequa  .. 
AkAnee  disartic  pelvic  )Oin 
Ak/Vnee  disartic  pelvic  band      ... 

Ak/knee  disartic  silesian  ba 

Shoulder  harness  

Replace  socket  bekjw  unee 
Replace  socket  above  Knee 
Replace  socket  hip 
Custom  shape  covr  bekjw  knee  . 
Custm  shape  cover  above  <nee 
Custm  shape  cvr  knee  disart 
Custm  shape  cover  hip  disart    ... 
Kne-shin  exo  sng  ax.  nnt  loc    ... 
Knee-shin  exo  mni  lock  ultra 
Knee-shin  exo  (rict  swg  &  s? 
Knee-shin  exo  variable  'net 
Knee-shm  exo  mech  stance  ph  . 
Knee-shin  exo  fret  swg  S  sta     ... 
Knee-shin  pneum  swg  fret  exo 
Knee-shin  exo  fluid  swing  ph  '  ... 
Knee-shin  ext  |nts  fid  swg  e 
Knee-shin  fluid  swg  &  stance    ... 
Knee-shin  pneunVhydra  pneum  . 

Exoskeletal  bk  ultralt  mater  

Exoskeletai  ak  ultra-light  m  

Exoskel  hip  ultra-light  mate 
Endoskel  knee-shin  mnl  lock 
Endo  knee-shin  mni  Ick  ultra     ... 
Endo  knee-shin  fret  swg  &  st      .. 
Endo  knee-shin  hydral  swg  ph  ... 
Endo  knee-shin  polyc  mch  sta  ... 
Endo  knee-shin  fret  swg  4  st     ... 
Endo  knee-shin  pneum  swg  frc  . 
Endo  knee-shin  fluid  swing  p 
Miniature  knee  loinl 
Endo  knee-shin  fluid  swg/sta      ... 
Endo  knee-shin  pneunVswg  pha 
Mu«i-axial  knee/shin  system 

Knee-shin  sys  stance  flexion    

Knee-shin  sys  microprocessor  .. 
Microprocessor  cntr<  feature 
Endo  ak/hip  knee  extens  assi  .. 
Mech  hip  extension  assist 
Endo  beknw  knee  alignable  sy  .. 
Endo  ak/tiip  aJignaWe  system  ., 
Above  knee  manual  k)ck 

High  activity  knee  frame    

Endo  bk  ottra-light  material  

Endo  ak  uttra-light  matenal  

Endo  hip  ultra-light  materia  

Betow  knee  flex  cover  system    ... 
Above  knee  flex  cover  system    ... 

Hip  flexible  cover  system  

Multiaxial  ankle  w  dorsiflex  

Foot  external  keei  sach  foot 

Flexible  keel  foot  

Foot  single  axis  ankle/toot 
Combo  anWe/fooi  prosthesis 

Energy  stonng  foot  

Ft  prosth  multiaxiai  ankl/ft  

Multi-axial  ankle/ft  prosth  

Flex  foot  system  

Flex-walk  sys  low  ext  prosth  

Exoskeletal  axial  rotation  u  


APC 


Relative 
Weight 


Payment 
Rale 


National  Minimum 

Unadiusted   '   Unadjusted 
Copayment       Copayment 


CPT  codM  anc  descnptions  oniy  are  copynghl  Amencan  Medxai  AssoQiatiOP.,  Aj:  Rights  Reservea  Xooxcaixe  FARSOFARS  Aoolv 
Copyngrt  Amsfxan  Denial  Association  AH  ngnis  reservea 
'  Code  IS  new  in  2002 


Federal  Register/ Vol,  66,  No.  231 /Friday.  November  30,  2001 /Rules  and  Regulations  60083 

Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Descnption 


APC 


Relative 
Weight 


Payment 
Rate 


National  Minimum 

Unadiusted       Unad|usted 
Copavmen!       Copayment 


L5984 

A 

L5985 

A 

L5986 

A 

L5987 

A 

L5988 

A 

•L5989 

A 

•L5990 

A 

L5999 

A 

L6000  ; 

A 

L6010 

A 

L6020 

A- 

L6050 

A 

L6055  i 

A 

L6100 

A 

L6110  ' 

A 

L6120 

A 

L6130 

A 

L6200 

A 

L6205  j 

A 

L6250  i 

A 

L6300 

A 

L6310  , 

A 

L6320 

A 

L6350 

A 

L6360 

A 

L6370 

A 

L6380 

A 

L6382 

A 

L6384 

A 

L6386 

A 

L6388 

A 

L6400 

A 

L6450 

A 

L6500 

A 

L6550 

A 

L6570 

A 

L6580 

A 

L6582 

A 

L6584 

A 

L6586 

A 

L6588 

A 

L6590 

A 

L6600 

A 

L6605 

A 

L6610 

A 

L6615 

A 

L6616 

A 

L6620 

A 

L6623 

A 

L6625 

A 

L6628 

A 

L6629 

A 

L6630 

A 

L6632 

A 

L6635 

A 

L6637 

A 

L6640 

'  A 

L6641 

i  A 

L6642 

1  A 

L6645 

'   A 

L6650 

;  A 

L6655 

A 

L6660 

A 

L6665 

:  A 

L6670 

1  A 

L6672 

A 

L6675 

A 

L6676 

;  A 

L6680 

A 

L6682 

'  A 

L6684 

i  A 

L6686 

A 

L6687 

;  A 

L6688 

A 

L6689 

A 

Endoskeletal  axial  rotation 

LwT  ext  dynamic  prosth  pykxi  ... 

Mutb-axial  rotation  unit    

Shank  ft  w  vert  ksad  pyk>n    

Vertical  shock  reducing  pyk)  

Pykjn  w  eknmc  force  sensor 

User  ad)ustable  heel  height  

Lowr  extremity  prostties  NOS  ... 
Par  hand  robin-aids  thum  rem  .. 

Hand  robih-aids  Irttle/nng     

Part  hand  robtn-akte  no  fmg 

Wrst  MLd  sck  fix  hng  tn  pad  

Wrst  mokJ  sock  w/exp  interta  .... 
Eib  mokl  sock  ftex  hinge  pad  .... 
Elbow  mow  sock  suspension  t  .. 
Elbow  mow  doub  sptt  soc  ste 
Elbow  stump  actrvated  \ock  h 
Elbow  mokl  outsid  kx*  hmge 
Elbow  mokJed  w/  expand  inter 
Elbow  inter  kx  elbow  torarm 

Shkjer  disart  int  kx:k  elbow  

ShouWer  passive  restor  comp  . 
Shoukjer  passive  restor  cap  .... 

Thoracic  mtem  kx*  eftx)w  

Tlioracic  passive  restor  comp  .. 

Thoracic  passive  restor  cap  

Poslop  dsg  cast  chg  wrst/et)  ... 
Postop  dsg  cast  chg  elb  dis/  .... 
Poslop  dsg  cast  chg  shklerA  .... 
Postop  ea  cast  cbg  &  realign  ... 

Postop  apptKat  ngid  dsg  on 

Bek}w  elbow  prosth  tiss  shap  .. 

Elb  disart  prosth  tiss  shap   

Above  elbow  prosth  tiss  shap  .. 

Shklr  disar  prosth  ttss  shap  

Scap  ttiorac  prosth  tiss  shap  ... 
Wnst/elbow  bowden  cable  mol 
Wnst/elt>ow  t»wden  cbl  dir  f 
Elbow  fair  lead  cable  mcMed  ... 

Eltxx*  fair  lead  cable  dir  to  

Shdr  fair  lead  cable  n>okted  

Shdr  fair  lead  cable  direct  

Polycentnc  hinge  pair „... 

Single  pivot  hinge  pair 

Flexible  metal  hmge  pair     

Disconnect  locking  wnst  uni 

Disconnect  insert  kx*ing  wr  .... 

Flexion-tnctioo  wnst  unit     , 

Spnng-ass  rot  wrst  w/  latch 

Rotation  wrst  w/  cable  kx*  

Quick  disconn  hook  adapter  o 

Lamination  collar  w/  couplm 

Stainless  steel  any  wnst 

Latex  suspension  sleeve  each 

Lift  sissist  for  eltxjw  

Nudge  control  elbow  kx*  

ShouWer  abductx3o  jomt  pai  .... 

ExcursKxi  amplifief  pulley  t  

Excursion  amplifier  lever  ty  

ShoukJer  tiexion-abdoction  j  .... 

ShoukJer  universal  joint      

Standard  control  cable  extra  ... 

Heavy  duty  control  cable   

Tefkyi  or  equal  cable  lining 

Hook  to  hand  cable  adapter 

Harness  chest/shkler  saddle 

Harness  figure  of  8  sing  con  ... 

Harness  figure  of  8  dual  con  ... 

Test  sock  wnst  dtsart/bei  e  

Test  sock  elbw  disari'above  .... 

Test  socket  shkji  disartAtx) 

Suction  socket  

Frame  typ  socket  bel  elbow/w 

Frame  typ  sock  above  eltvdis 

Frame  typ  socket  shoukler  di 
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Addendum  B 

—Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 

CPT'           Status 
HCPCS       Indicator 

Descnptior 

;                        ^ , ^ — — 

•  r,^               Relative            Payment           National           Minimum 
"^^                W^ghf               R^r          Unadjusted       Unadjusted 
"                                    Copayment      Copayment 

L6690     A 

Frame  typ  sock  interscap-tho 

L6691      A 

Removable  insen  each        

1 1     

L6692     A 

Silicone  gel  insert  or  equal 

L6693     A 

Lockingelbow  forearm  cnfrbal    

L6700     A 

Terminal  device  model  *3           

L6705     A 

Terminal  device  model  *5  

L6710     A 

Terminal  device  model  #5x  

• 

L6715     A 

Tenninal  device  model  #5xa  

L6720     A 

Terminal  device  model  *6  

- 

L6725     A 

Terminal  device  model  *?  

L6730     A 

Terminal  device  model  #7lo  

L6735     A 

Terminal  device  model  *8  

a 

L6740     A 

Terminal  device  model  *8x  

L6745     A 

Terminal  device  model  #88x      , 

L6750     A 

Terminal  device  model  *10d       f.. 

L6755     A 

Terminal  device  model  *iOi<       

L6765     A 

Terminal  aevice  model  «i2c       ] 

L6770     A 

Terminal  device  model  *99)>       

L6775     A 

Terminal  device  modei#555        , 

L6780 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Terminal  device  mooel  *ss555  

L6790 

Hooks-accu  hook  or  equal  

L6795 

Hooks-2  load  or  equal         

L6800 

Hooks-apri  vc  or  equai        

L6805 

Modifier  *nst  fiexior^  unit     

L6806 

Trs  grip  vc  or  equa              y 

L6807 

Term  device  gnpi  2  or  equal  

L6808 

Tenn  device  infant  or  ctiild 

L6809 

Trs  super  sport  passive    

L6810 

Pincher  tool  otto  t)OCk  or  eq  

L6825 

Hands  dorrance  vo             

L6830 

Hand  apri  vc      

L6835 

Hand  sierra  vo    

L6840 

Hand  becker  imperial  

L6845 

Hand  tsecker  lock  gnp  

L6850 

Term  dvc-hand  becker  plytite 

L6855 

Hand  roCin-aids  vc              

L6860 

Hand  robir  aids  vo  soft       

L6865 

Hand  passive  hand              

L6867 

Hand  detroit  infant  hand                

L6868 

Passive  inf  hand  steeper  hos     

L6870 

Hand  child  mm           

L6872 

Hand  nyu  child  hand  

L6873 

Hand  mech  mf  steeper  or  equ     

L6875 

Hand  bock  vc                              

L6880 

Hand  bocK  vo                      

•L6881 

Autograsp  feature  ul  term  dv  

•L6882 

Microprocessor  control  uplmb 

L6890 

Production  glove 

L6895 

Custom  glove                                  .....TTT^ 

» 

L6900 

Hand  reslorat  thump  '  fmger       

L6905 

Hand  restoration  multiple  f;  

L6910 

Hand  restoration  no  fingers 

L6915 

Hand  Restoration  replacmnt  g 

L6920 

Wnst  disarticui  switch  ctn     

L6925 

Wnst  disan  myoelectromc  c  

L6930 

Bekjw  eltxjw  switch  control  

L6935 

Below  elbow  myoelectromc  ct 

L6940 

Eltx>w  disarticulation  switch  

. 

L6945 

Elbow  disart  myoelectromc  c  

L6950 

Above  elbow  switch  confol , 

L6955 

Above  elbow  myoelectromc  ct  

L6960 

Shidr  disartic  switch  contro  \ 

L6965 

Shtdr  disartic  myoelectromc  

L6970 

interscapular-thor  switch  ct  , 

L6975 

Interscap-thor  myoelectromc       

L7010 

Hand  otto  back  steeper  eq  sw     

L7015 

Hand  sys  tekmk  village  swit  ] 

L7020 

Electronic  greifer  switch  ct  j 

L7025 

Electron  hand  myoelectromc       ] 

L7030 

Hand  sys  tekmk  vili  myoeiec        

L7035 

Electron  greifer  myoelectro    

Prehensile  actuator  hosmer  s  

L7040 

L7045 

Electron  hook  child  michigan      j 

17170 

Electronic  elbow  hosmer  swit        

L7180 

Electronic  elbow  utah  myoeie      
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT  Status 

HCPCS       lnd.cator 


Descnption 


APC 


Relative 
Weigh! 


Pav/mont  NalKSfial  Mihimum, 

Rate  Unadiusted       Unad)usted 

Copayment       Copayment 


L7185 

A 

L7186 

A 

L7190 

A 

L7191 

A 

L7260 

A 

L7261 

A 

L7266 

A 

L7272 

A 

L7274 

A 

L7360 

A 

L7362 

A 

L7364 

A 

L7366 

A 

L7499 

A 

L7500 

A 

L7510 

A 

L752C 

A 

17900 

A 

L800C 

A 

•L8001 

A 

•L8002 

A 

L8010 

A 

L8015 

A 

L8020 

A 

L8030 

A 

L8035 

A 

L8039 

A 

L8040 

A 

L8041 

A 

L8042 

A 

L8043 

A 

L8044 

A 

L8045 

A 

L8046 

A 

L8047 

A 

L8048 

A 

L8049 

A 

L8100 

E 

L8110 

E 

18 120 

E 

L8130 

E 

LSI  40 

E 

L8150 

E 

L8160 

E 

18 170 

E 

L8180 

E 

L819C 

E 

18 195 

E 

L8200 

E 

L8210 

E 

L8220 

E 

L8230 

E 

L8239 

E 

L8300 

A 

L8310 

A 

L8320 

A 

18330 

A 

L8400 

A 

LS410 

A 

L8415 

A 

L8417 

A 

L8420 

A 

L8430 

A 

L8436 

A 

L8440 

A 

L8460 

A 

L6465 

A 

L8470 

A 

L8480 

A 

L8485 

A 

184  90 

A 

L8499 

A 

L8500 

A 

L8501 

A 

•L8505 

A 

Electron  elbow  adolescent  sw  

Eiec'ror  elbow  child  switch  

Elbow  adolescent  myoeiectron  

Elbow  child  myoeiect'onic  ct  

Elect'on  wnst  rolato'  otic      

Elect'op  wnst  rotator  u'.ah    ^ 

Servo  control  sleeper  or  equ  

Analogue  control  jnb  or  equa        

Propotionai  cfi  '2  volt  uta  

Sm  volt  bat  otto  boci>.eq  ea  

Battery  chrgr  six  volt  otto     

Twelve  voit  battery  utah  equ  

Battery  chrgr  12  volt  Utah  e 

Upper  extremity  prostnes  NOS     

Prosthetic  dvc  'epair  hourly  , 

Prosthetic  device  -epair  rep  , 

Repair  prosthesis  pe'  15  min 

Vacuum  erection  svstem      

Mastectomy  bra  

Breas!  prosthesis  bra  ana  form 

Brsl  prsth  bra  &  bila;  forri-  

Mastectomy  sieeve  , 

Ext  Dreastprosthesis  garment  L 

Mastectomy  'orm  { 

Breast  prosthesis  silicone  e  

Custom  breast  prosthesis    

Breast  prosthesis  NOS       '. 

Masa'  prosthesis         

Midtaciai  prosthesis     

Orbrtal  prosthesis 

Upper  facial  prosthesis 

Hemi-taciai  prosthesis  _ 

Auricular  prosthesis     

Partial  facial  prosthesis    „ 

Nasal  septal  prosthesis     

Unspec  maxillofacia  prosth         

Repair  maxillofacial  prost^  ; 

CompressiOB  stocking  BK 18-30  

Compression  stOCKmg  BK30— 40  

Compression  stocking  BK40-50  

Gc  stocking  thighlngth  18-30     

Gc  stocking  thighlngth  30-40       -. 

Gc  stocKing  thighlngth  40- 5C'     

Gc  stocKing  full  Ingth  1&-3C  

Gc  slocKing  full  ingth  30— 4C         

Gc  stocking  full  ingth  40- &C         

Gc  stocking  waistingth  "S-X      

Gc  stocking  waistingth  30-40      

Gc  stocking  waistingth  40- 5C       

Gc  stocking  custonvn^de  

Gc  stocking  lymphedema  

Gc  stocking  garter  belt        

G  compression  stocking  NOS     

Truss  single  w   standard  pad       

Truss  double  w  standard  pad     , 

Truss  addition  to  std  pad  wa      

Truss  add  to  std  pad  scrotal        

Sheath  bekj*  knee  

Sheath  atx3ve  knee  

Sheath  upper  limb     _ 

Pros  sheatti,sock  w  gei  cushr    

Prosthetic  sock  multi  ply  BK       _ 

Prosthetic  sock  multi  ply  AK       , 

Pros  socK  mutti  pty  upper  im       , 

Shnnker  below  knee 

Shnnker  above  knee  .' 

Shnnker  upper  limb  - 

Pros  sock  single  ply  BK     -. 

Pros  sock  single  ply  AK      

Pros  sock  single  ply  upper  I 

Air  seal  suction  reten  systm 

Unlisted  misc  prosthetk:  ser 

Artificial  larynx  

Tracheostomy  speaking  valve   

Artificial  larynx  accessory  


1= 


CPT  coOes  and  oescnotKyis  onty  art  copyogtr  Anenca'"  Meoica  Assooattc"  A! 
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Addendum  B— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT/     I     Status 
HCPCS   1   Indicator 


Descriptltin 


APC 


•L8507 

A 

•L8509 

A 

•L8510 

A 

L8600 

N 

L8603 

N 

L8606 

A 

L8610 

N 

L8612 

N 

L8613 

N 

L8614 

E 

L8619 

A 

L8630 

N 

L8641 

N 

L8642 

N 

L8658 

N 

L8670 

N 

L8699 

N 

L9900 

A 

M0064 

X 

M0075 

E 

M0076 

E 

M0100 

E 

M0300 

E 

M0301 

E 

M0302 

D 

P2028 

A 

P2029 

A 

P2031 

E 

P2033 

A 

P2038 

A 

P3000 

A 

P3001 

E 

P7001 

E 

P9010 

K 

P9011 

E 

P9012 

K 

P9016 

K 

P9017 

K 

P9019 

K 

P9020 

K 

P902' 

K 

P9022 

K 

P9023 

K 

P9031 

K 

P9032 

K 

P9033 

K 

P9034 

K 

P9035 

K 

P9036 

K 

P9037 

K 

P9038 

K 

P9039 

K 

P9040 

K 

P9041 

K 

P9042 

D 

P9043 

K 

P9044 

K 

•P9045 

K 

■P9046 

K 

■P9047 

K 

•P9048 

K 

■P9050 

K 

P9603 

A 

P9604 

A 

P9612 

N 

P9615 

N 

Q0035 

X 

O0081 

D 

Q0083 

S 

O0084 

S 

00085 

S 

00086 

D 

O0091 

T 

00092 

N 

O0111 

A 

Trach-esoph  voice  pros  pt  in  ... 
Trach-esoph  voice  pros  md  in  . 

Voice  amplifier      

iTipiant  preasi  silicone/eq  

Collagen  imp  jrinary  2.5  ml  

Synthetic  impint  urinary  1ml 

Ocular  implant      

Aqueous  shunt  prosthesis  

Ossicular  implant        

Cochlear  devce  system 

Replace  cochlear  processor 

Wetacarpopnaidngeai  implant  ... 

Metatarsal  )oint  implant  , 

Hallux  'mplant       

Inlerphaiangea'  lOint  impInt  

Vascular  graft  synthetic     

Prosthetic  implant  NOS  

O&P  supply  accessoryservice  .. 

Visit  'or  drug  monitoring  

Cellular  therapy    

P'oiotherapy  

intragast-ic  hypothermia  

IV  cheiationtherapy     

FaPric  A'^apping  ot  aneurysm  .... 
Assessment  of  cardiac  output  ... 

Cephaiin  fiocuiation  test   

Congo  red  blood  test 

Hair  analysis       

Blood  thymol  turbidity  

Blood  mucoprotein     

Screen  pap  By  tech  w  md  supv 
Screening  pap  srnear  by  phys  .. 

Culture  Sactenai  urine    

Whole  Diood  'or  transfusion  

Blood  spilt  unit      

Cn/oprecipitate  each  unit  

RBC  leukocytes  reduced    

One  donor  fresh  frozn  plasma  .. 

Platelets  each  unit     

Piaelet  nch  plasma  unit 

Red  blood  cei's  unit     

Washed  red  biood  cells  unit 

Frozen  plasma  pooled  sd 

Platelets  'euxocytes  'educed  .... 

Platelets    rradiated        

P'.aielets  ^euKoreduced  irreld 

Platelets  pnereSiS  

Platelet  pneres  leukoreduced  .... 

Platelet  pneresis  ir-adiated 

P't   aph  pher   LR    .'rad  

RBC  -rradiated  

RBC  degiyce'Qiized     

RBC  leukoreduced  irradiated  .... 

Albuminihumani   5°o   50ml  

Albumin  'human!   25°3.  10ml.... 

Plasma  protein  ''acton      

Cryoprecipitatereducedplasma  .. 
Albuminihumani  5":  250ml  .. 
Albuminihumani  25=;  20ml  .. 
Albumin  ihuman)  25'.-  50ml  .... 
Piasmaprotem  tract  5==  250ml  .. 

Granulocytes  pheresis  unit 

Oneway  allow  prorated  miles  ... 

One-way  allow  prorated  trip  

Catheten^e  for  urine  spec  

Urine  specimen  collect  mult  

CardioKymography  

Infusion  ther  other  than  che  

Chemo  by  other  than  infusion  ... 

Chemotherapy  by  infusion   

Chemo  by  both  'nfusion  and  0  .. 

Physical  therapy  evaluation/  

Obtaining  screen  pap  smear 

Set  up  port  xray  equipment   

Wet  mounts  A  preparations  


0374 


0970 


0950 


0952 
09S4 

0855 

0957 
0958 

0959 
0960 
0949 
0954 
9500 
0954 
9501 
9501 
9502 
1019 
9505 
9504 
9504 
0961 
0962 
0956 
1009 
0963 
0964 
0965 
0966 
9506 


Relative 
Weight 


0100 
0120 
0116 
0117 
0118 


0191 


1.97 


0.66 
2.67 
2.13 
0.93 
1.10 

1  93 
360 

2  78 
267 
1.66 
2.67 
9.16 
9.16 
9.94 
9.11 
244 
4  11 
4.11 
2.07 
1.04 
1.19 
0  82 

10  35 
2.08 
5.20 
595 

27  75 


1.47 
3.08 
0.91 
4.01 
4.20 


0.23 


CPT  codes  and  lesc-  Dt.ons  o'  ly  are  copyngni  Ar^enca.-i  Medicai  Association  All  Rights  Reserved  Applicable  PARS  DFARS  AoDty 
i-opyiqrn  A.-^encar  Dentai  Ass.ociation  All  ngWs  reserved 
■  Code  IS  le*  -r.  2002 


Payment 
Rate 


$45.30 


$25.00 


S10028 


S33  60 

$13591 

$108  43 

S47  34 

$55  99 

$98  24 

S183  25 

$141  51 

$135  91 

$85  52 

$135  91 

$46628 

$46628 

$505  99 

$463  74 

$12421 

$209  22 

$209  22 

$10537 

$52  94 

$60  58 

$41  74 

S526  86 

$105  88 

$264  70 

$302  88 

$1  41259 


$74  83 
$156  78 

$46  32 
$204  13 
$213.80 


$11.71 


National 
Unadjusted 
Copayment 


Minimum 
Unadjusted 
Copayment 


$9.97 


$41  15 

$42  67 

$52  69 
$72.03 


$3.40 


$9  06 


$5  00 


$20  06 


$6.72 

527  18 
S21  69 

S9  47 
S11  20 
SI  9  65 
S36  65 

528  30 
$27  18 
S1710 
$27  18 
$93  26 
$93  26 

S101  20 
S92  75 
S24  84 
$41  84 
$41  84 
$21  07 
$10  59 
$12  12 
$8  35 

$105  37 
S21  18 
S52  94 
$60  58 

S282  52 


$1497 
$31  36 
$9  26 
$40  83 
$42.76 


$2.34 
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Addendum  B. — Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002 — Continued 


CPT 
HCPCS 


Status 
Indicator 


Description 


APC 


Relative 
Weiqh' 


Paumonf     '      National  Minimum 

l^te  Unadfijsted       Unadjusted 

Copayment      Copayment 


00112 

A 

Q0113 

A 

O0114 

A 

O0115 

A 

O0136 

G 

00144 

D 

00160 

D 

Q0161 

D 

O0163 

G 

00164 

G 

00165 

E 

O0166 

G 

O0167 

G 

00168 

E 

00169 

G 

Q0170 

E 

O0171 

G 

O0172 

E 

00173 

G 

O0174 

G 

Q0175 

G 

O0176 

E 

00177 

G 

O0178 

E 

O0179 

G 

Q0180 

G 

O0181 

E 

00183 

N 

00184 

N 

O0185 

D 

Q0187 

G 

Q1001 

E 

01002 

E 

Q1003 

E 

Q1004 

E 

01005 

E 

02001 

N 

Q2002 

G 

02003 

G 

02004 

G 

02005 

G 

Q2006 

o 

Q2007 

G 

Q2008 

G 

Q2009 

G 

Q2010 

G 

Q2011 

G 

Q2012 

G 

02013 

G 

02014 

G 

Q2015 

D 

O2016 

D 

Q2017 

G 

Q2018 

G 

02019 

G 

O202C 

E 

Q2021 

G 

02022 

G 

03001 

E 

03002 

G 

O3003 

G 

O3004 

G 

03005 

G 

03006 

G 

O3007 

G 

03008 

G 

03009 

G 

O3010 

G 

Q3011 

G 

03012 

G 

0301 3 

D 

Q3014 

A 

03017 

A 

O4001 

A 

O4002 

A 

Potassium  hydroxide  preps  

Pinworm  examinations  

Fern  test  

Post-coilai  mucous  exam  

Non  esrd  epoetin  alpha  mj  per  10OO  units  . 

Azithromycin  dihydrate   oral  , 

Factor  IX  non-recombmant   

Factor  IX  'ecombinant        

Diphenhydramine  HCL  50  mg 

ProchkDrperazine  maieate  5  mg  , 

Prochlorperazine  mateate  10  mg  , 

Granisetron  HCL  1  mg  oral    

Dronabinol  2  5  mg  oral         

Dronabinol  5  mg  oral  

Proniethazine  HCL  12  5  mg  oral  

Promethazine  HCi  25  mg  oral       

Chlorpromazine  HCL  10  mg  oral  

Chlorpromazine  HC'  25  mg  oral   

Tnmethotienzamide  HCL  250  mg  

Thiethylperazine  maieale  10  mg  

Perphenazine  4  mg  oral   

Perphenazine  6  mg  oral  

Hydroxyzine  pamoate  25  mg        

Hydroxyzine  pamoate  50  mg        

Ondansetron  HCL  8  mg  oral        

Dolasetron  mesylate  o'ai   100  mg 

Unspecified  oral  ant'-emetic  

i  Nonmetabolic  active  tissue  

Metabolicaliy  active  tissue   

Metabolic  active  D  E  tissue      

Factor  VIII  'ecombinant   per  ■  2  mg      

Ntiol  category 


0733 


0931 
0932 

1400 
1401 


0766 
0782 


1402 
1403 


1404 
1405 
1406 


1407 


Ntioi  category  2  

Ntioi  category  3  

Ntioi  category  4  

Ntiol  category  5    

Oral  oabergoline  0  5  mg  

Elliotts  b  solution  per  ml  

Aprotinin    10.000  kiu   

Bladder  calculi   rng  sot  

Corticorelin  ovme  trifljtat    

Digoxin  immune  fab  (ovine)  

Ethanoiamine  oleate  100  mg  

Fomepizoie    '5mg  

Fosphenyloin   50  mg  

Giatiramer  acetate  oe'  dose  , 

Hemir   per  "  mg  , 

Pegadem.ase  bovme  25  iu  

Pentastarch  10"^;  solution   

Sermorelin  acetate   0  5  mg  

Somatrem   5  mg  , 

Somatropin    1  mq       

Teniposide  50  mg       

Urotollitropin   T5  i^       ;. 

Basiliximab  20  mg  

Histreiin  acetate   10  mg  

tepfudir 

VonWillebrandFactrCmpixperlU 
Brachyinerapy  Radioelements 
Gallium  ga  6"  per  mC^ 

Technetium  tc99m  bicisate  

Xenon  xe  133  

Technetium  tc99m  mertiatide 
Technetium  tc99m  gluceoatate  .. 

Sodium  phosphate  p32       

Indium  1 1 1  -in  pentetieotide  

Technetium  tc99m  oxidronate   ... 
Technetium  tc99miabeiedrbcs    .. 

Chromic  phosphate  p32  

Co  57  0  5  Mci  

Verteporfin  injection   

Teleheatth  facility  tee  

Amb  srv  ALS  assmt   no  oth  als 
Cast  sup  txxly  cast  piaste' 
Cast  Sup  body  cast  fiberglas 


0788 
0763 


1409 


7022 
7019 
7023 
7024 
7025 
7026 
7027 
7028 
7029 
7030 
7039 
7040 
7032 
7033 
7034 
7035 
7037 
1615 


1617 
1618 


1619 
1620 
1621 
1622 
1623 
1624 
1625 
1626 
1627 
1628 
1089 


CRT  codes  and  descnptions  oniy  a'e  cocyiarn  A'T^e'^car■  Medicai  Association  Ac  R>qnt<  RAs^-veo  Anol^ca^*  ^arS'DPARS  Appiv 
Cooyngrit  Amenca"  Denta'  Association   Ai  ight^  'ese^vec 
•  Code  IS  new  "•  2002 


$12J26 


$26.13 

SI  12 
S23 
$65 


$44  69 

$3  28 


$.01 

■$i7 

S  3£ 
$56 
$62 


$.28 

S2e  ^* 
S6S.&4 


$1,596.00 


$1.43 

$216 

$24  70 

$368  03 

$551  66 

$39  73 

$10  93 

$5  73 

$30  07 

$99 

$13933 

$15.11 

$13  60 

$209.48 

$39.90 

$222.80 

$73.29 

$1,437.78 

S131  96 
S95 

$25.62 

$403.99 

$29.93 

$137  75 
$2261 
S54  34 

$935  75 

S'  4- 

S4r  ?r 

$150.86 

$81.10 


$1.57 


$3.74 
$.14 
$.02 
S.06 


$8.40 
S.42 


$.00 

's!oii 


103 
$.06 
$.06 


$.03 


$3.39 
$8.94 


522=  4{ 


$.20 

$.31 

$3  54 

$52  69 

$78  97 

$5.69 

$1.56 

$82 

$4.30 

$14 

$1995 

$216 

$1.95 

$29  99 

$512 

$31  90 

$10  49 

S205  83 

s-e  89 

S  "4 

$2  32 

$57  83 

$2-1 

S'S  72 

S3  24 

S'78 

S'33  96 

S21 

S5  85 

S2-  60 

S'C41 
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CPT 
HCPCS 

Status 
Indicator                                                    Description 

.pp              Relative           Payment        ,  ,^^h°"L       m^'T""^'. 

^"^^               Weight               Rate            Unad|usted       Unadjusted 

^                                      Copayment       Copayment 

04003     A 

Cast  sup  shoulder  cast  pistr  , 

04004 

A 
A 
A 

Cast  sup  shoulder  cast  >brgi       

i  

Q4005 

Cast  sup  long  arm  adult  31st      

O4006 

Cast  Sup  long  arm  adult  fbrg        

04007 

A 

A 
A 
A 
A 
A 
A 
A 

Cast  sup  long  arm  ped  pister     

04008 

Cast  sup  long  arm  peel  fbrgis      

O4009 

Cast  sup  sht  arm  adult  pistr        

O4010 

Cast  sup  sM  arm  adult  'brgi        

O4011 

Cast  Sup  sht  arm  ped  piaster      

04012 

Cast  Sup  Sht  arm  ped  fbrglas       

Q4013 

Cast  sup  gauntlet  piaster            

04014 

Cast  sup  gauntlet  'ibergiass       , 

04015 

A 

A 

Cast  sup  gauntlet  ped  pister       , 



04016 

Cast  Sup  gauntlet  oec  tbrgis       

O4017 

A 
A 

A 
A 
A 
A 

Cast  sup  Ing  arm  sphnt  pist         

■    "**" ■*• 

O4018 

Cast  sup  Ing  arm  spiml  fbrg  , 

O4019 

Cast  sup  Ing  arm  splnt  ped  p , 

* 

O4020 

Cast  sup  ing  arm  spint  ped  f 

04021 

Cast  sup  sht  arm  spiin!  pIst   

04022 

Cast  sup  sht  arm  splint  fbrg  .•. 

04023 

A 

A 

Cast  Sup  sht  arm  spint  ped  p 

04024 

Cast  sup  sht  arm  spin;  ped  f 

O4025 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Cast  Sup  hip  spica  piaster 

O4026 

Cast  Sup  hip  sp.ca  f^bergias 

04027 

Cast  sup  h.p  spica  ped  pistr  

04028 

Casi  Sup  nip  spica  ped  fbrgl  

04029 

Cast  sup  lone  eg  piaster     

O4030 

Cast  sup  long  leg  fiberglass 

O4031 

Cast  sup  ing  leg  ped  oiaster  

04032 

Cast  sup  Ing  leg  ped  fbrgis  

04033 

Cast  sup  ing  leg  cy'irider  pi 

Cast  sup  Ing  leg  cylinder  fb  

O4034 

O4035 

Cast  sup  Ingleg  cylnd'  ped  p  

Q4036 

A 

Cast  sup  ingieg  cytndr  ped  f  

04037 

A 
A 
A 

A 
A 

Cast  sup  snn  leg  piaster     

04038 

Cast  sup  shrt  leq  fiberglass  

04039 

Cast  Sup  shrt  leg  ped  pister 

04040 

Cast  sup  shr!  leg  ped  'brgls  

04041 

Cast  sup  Ing  leg  spint  pistr  

04042 

A 
A 

Cast  sup  ing  leg  spiit  fbrgl  

04043 

Cast  sue  ing  leg  spmt  ped  p 

04044 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
E 
A 

Cast  sup  Ing  leg  splnt  ped  f  

04045 

Cast  sup  sht  leg  spint  pistr  

O4046 

Cast  sup  sht  'eg  spmt  trgl  

O4047 

Cast  sup  sht  leg  spmi  ped  p  

O4048 

Cast  sup  sht  leg  splni  ped  f  

04049 

Finger  splint   static     

O4050 

Cast  supplies  unlisted  



O4051 

Splint  supplies  misc  

09920 

Epoetin  with  net  <=  20  

09921 

Epoetin  with  hct  =  21   

09922 

Epoetin  with  hct  =  22  

09923 

Epoetin  with  hct  =  23  

09924 

Epoetin  with  net  =  24  

Epoetin  with  hct  =  25  

09925 

09926 

Epoetin  with  hct  =  26  , 

09927 

Epoetin  with  net  -  27  

09928 

Epoetin  with  net  =  28  

09929 

Epoetin  with  net  =  29  

O9930 

Epoetin  with  hct  =  30  

09931 

Epoetin  with  hct  =  31   

09932 

Epoetin  with  hct  =  32  

09933 

Epoetin  with  hct  =  33  

09934 

Epoetin  with  hct  =  34  •„„ 

09935 

Epoetin  with  net  =  35  

09936 

Epoetin  with  hct  =  36  

Q9937 

Epoetin  with  hct  =  37  

09938 

Epoetin  with  hct  =  38  

09939 

Epoetin  with  hct  =  39  

O9940 

Epoetin  with  hct  >=  40  

R0070 

Transport  portable  x-ray    

R0075 

Transport  port  x-ray  m.uitipl  

R0076 

Transport  portable  EKG      

•T1015 

Clinic  service                       

V2020 

Vision  sves  frames  purchases     

CPT  codes  ana  iescnotior-s  or y  are  cocvgn-  A'^e-  car  f^edical  Assoiation  All  Rights  Besen/ec  Aooncaoie  FARSTIFARS  Apply 
Copynqht  Arrie^car  Demai  Associa'io'-   4    -g^-s  -es/^^ved 
■  Code  iS  ■^*  r  20C2 


/ 
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CPT, 
HCPCS 


Status 
Indicator 


Description 


A  PC 


Reiat've 
vVeigh" 


Payment 
Rate 


National 
Unadjusted 
Copaynient 


Minimum 
Unadjusted 
Copayment 


V2025 

E 

V2100     A 

V2101      A 

V2102     A 

V2103     A 

V2104     A 

V2-'.05     A 

V2106     A 

V2107     A 

V2108     A 

V2106     A 

V2110   ;   A 

V2111     A 

V2112     A 

V2113     A 

V21'4     A 

V2115     A 

V2116 

A 

V2117 

A 

V2118 

A 

V2199 

A 

V2200 

A 

V2201 

A 

V2202 

A 

V2203 

A 

V2204 

A 

V2205 

A 

V2206 

A 

V2207 

A 

V2208 

A 

V2209 

A 

V2210 

A 

V2211 

A 

V2212 

A 

V2213 

A 

V2214 

A 

V2215 

A 

V2216 

A 

V2217 

A 

V2218 

A 

V2219 

A 

V2220 

A 

V2299 

A 

V2300 

A 

V2301 

A 

V2302 

A 

V2303 

A 

V2304 

A 

V2305 

A 

V2306 

A 

V2307 

A 

V2308 

A 

V230S 

A 

V2310 

A 

V2311 

A 

V2312 

A 

V2313 

A 

V2314 

A 

V2315 

A 

V2316 

A 

V2317 

A 

V2318 

A 

V2319 

A 

V2320 

A 

V2399 

A 

V2410 

A 

V2430 

A 

V2499 

A 

V2500 

A 

V2501 

A 

V2502 

A 

V2503 

A 

V2510 

A 

V2511 

A 

V2512 

1  A 

Eyeglasses  deiux  frames 
Lens  sphe'  single  plane  4  CXj 
Single  wisn  sphere  d  12-7  00 
Singi  visr  sphere  7  ^2-2C  OC 
Spherocylindr  4  OOd  ''2-2  00c 
Spherocylindr  4  OOd  2  1  2-4a 
Spherocylinder  4  00q4  25-60 
Spherocylinder  4  OOd  >6  OOd  .. 
Spherocylinder  4  25<1 1 2-2d   ... 
Spherocylinder  4  25d  2  '2-4d 
Spherocylinde'  4  25d4  25r-6c 
Spherocylinder  4  25a  ove'  5d 
Spherocylindr  7  25d  25-2  25 
Spherocylindr  -  25d'2  25-^ 
Spherocylindr  7  25d  4  25-6d 
Spherocylinder  over  1 2  OOd  .... 

Lens  lenticular  bifoca        

Nonasphenc  lens  bifocal  

Asphenc  lens  tHfocal    

Lens  aniseikome  single      

Lens  single  vision  not  ofh  c  .... 
Lens  spher  bitoc  piano  4  OOd 
Lens  sphere  brtocal  4  12-'  C 
Lens  sphere  brfocal  7  12-20.  ., 
Lens  sphcyl  bifocal  4  OOd  1  .... 
Lens  sphcy  bifocai  4  00d,'2  1   . 
Lens  sphcy  brfocai  4  00q4  2  . 
Lens  sphicy  bifocal  4  OOaove  . 
Lens  sphicy  bifocal  4  25-7cl/.  . 
Lens  sphcy  tsffocai  1  25-7/2.  . 
Lens  sptxry  bifocal  4  25-7/4.  . 
Lens  sptxry  brfocai  4  25-7'ov 
Lens  sphcy  brfo  7  25-^2  25- 
Lens  sphcyl  brfo  7  25-1  a'2  2 
Lens  sphcyl  bito  7  25-' 2  4  2 
Lens  sphcyl  bifocal  over  12.   .. 
Lens  lenticular  bffocai 
Lens  lenticular  nonasphenc  ... 
Lens  lenticular  asphenc  brf  .... 
Lens  aniseikontc  bifocal 
Lens  bifocal  seg  width  over  ... 
Lens  bifocal  add  over  3  25d  ... 

Lens  bifocal  speciality         

Lens  sphere  tntocai  4  OOd 

Lens  sphere  tntocai  4  12-7.  ... 
Lens  sphere  tntocai  7  12-20  .. 
Lens  sphcy  tntocai  4  0'  12-  ... 
Lens  sphcy  tntocai  4  0'2  25  ... 
Lens  sphcy  tntocai  4  0*4  25  ... 
Lens  sphcyl  tntocai  4  00''>6  ... 
Lens  splTcy  tnfocai  4  25-7/.  ... 
Lens  sphc  tntocai  4  25-7'2.  ... 
Lens  sphc  tntocai  4  25-7  4 
Lens  sphc  tnfocai  4  25-7  ■>€ 
Lens  sphc  tnfo  7  25-12  25- 
;  Lens  sphc  tnfo  7  25-iZ'2  25 
Lens  sphc  tnlo  7  25-12/4  25 
Lens  sphcyl  tnfocai  over  1 2 

Lens  lenticular  tntocai        

Lens  lenticular  nonaspherx:  ... 

Lens  lenticular  asphenc  tn  

Lens  aniseikonic  tntocai      

Lens  tntocai  seg  width  >  28 
Lens  tnfocai  add  over  3  25d 

Lens  tnfocai  speciality       

Lens  vanab  asphencity  sing  .. 
Lens  vanable  asphencity  bi  ... 

Variable  asphencity  lens    

Contact  lens  pmma  sptiencai 
Cntct  lens  pmma-tonc'pnsm 
Contact  lens  pmma  brfocai 
Cntct  lens  pmma  coteir  vision 
Cntct  gas  permeable  sphenci 
Cntct  tone  pnsm  baHast 
.  Cntct  lens  gas  permbi  brfoci 


CPT  codes  and  descriptions  only  are  copyngh;  A^iencar  Medical  AssociatK>'  Ai:  Rignts  Rese-vec  Apoticaoie  CARS'D'^ARS  ApoN 
Copynght  Amenoar^  Dental  Association  AH  ngfits  reservea 
•  Coae  IS  new  m  ?(X)2 


I 
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CPT/ 

Status 

HCPCS 

Indicator 

V2513 

A 

V2520 

A 

V2521 

A 

V2522 

A 

V2523 

A 

V2530 

A 

V2531 

A 

V2599 

A 

V2600 

A 

V2610 

A 

V2615 

A 

V2623 

A 

V2624 

A 

V2625 

A 

V2626 

A 

V2627 

A 

V2628 

A 

V2629 

A 

V2630 

N 

V2631 

N 

V2632 

N 

V2700 

A 

V2710 

A 

V2715 

A 

V2718 

A 

V2730 

A 

V2740 

A 

V2741 

A 

V2742 

A 

V2743 

A 

V2744 

A 

V2750 

A 

V2755 

A 

V2760 

A 

V2770 

A 

V2780 

A 

V2781 

E 

V2785 

F 

V2790 

N 

V2799 

A 

V5008 

E 

V5010 

E 

V50'l 

E 

V50M 

E 

V6020 

E 

V5030 

E 

V5040 

E 

V5050 

E 

VS060 

E 

V5O70 

E 

V5080 

E 

VS090 

E 

V5100 

E 

V5110 

E 

V5120 

E 

V5130 

E 

V5140 

E 

V5150 

E 

V5160 

E 

V5170 

E 

V5180 

E 

V5190 

E 

V5200 

E 

V5210 

E 

V5220 

E 

V5230 

E 

V5240 

E 

■V5241 

E 

•V5242 

E 

•V5243 

E 

•V5244 

E 

•V5245 

E 

•V5246 

E 

•V5247 

E 

•V524a 

E 

Description 


Contact  lens  extended  wear  ... 

Contact  lens  nydrophiiic    

Cntct  lens  nydroDhilic  tone  

Cntct  lens  nydroonii  bifoci  

Cntct  lens  hydroon'l  extend  

Contact  lens  gas  nipeTneable 
Contact  lens  gas  permeaoie 

Contact  iens.es  otner  type    

Hand  neid  low  vision  aids    

Single  'ens  spectacle  mount  .... 
Telescop/othr  compound  lens  .. 

Plastic  eye  prost^  custom    

Polishing  artiticai  eye  

Enlargemnt  of  eye  prosthesis  .. 

Reduction  ot  eye  prosthesis 

Scleral  cover  shell  

FaPncation  &  fitting  

Prosthetic  eye  other  type    

Anter  champe'  intraocul  lens  ... 

Ins  support  intraoc'r  lens    ,  

Post  chmbr  intraocular  lens  

Balance  lens  

Gias&piastic  slat  oft  prism  

Pnsm  len&es  

Fresnell  pnsm  press-or  lens  .... 

Special  base  cun/e  

Rose  tint  plastic  

Non-rose  tint  plastic     

Rose  tint  glass  

Non-rose  tint  glass 

Tint  photochromatic  lenses  

Anti-reflective  coating  

UV  lens/es  

Scratch  resistant  coating      

Occluder  lens.'es 

Oversize  lens'es 

Progressive  lens  per  lens    

Corneal  tissue  processing    

Amniotic  membrane  

Miscellaneous  vision  se.".ice  .... 

Heanng  screening  

Assessment  for  hearing  aid   

Heanng  aid  titting/checKing  

Heanng  aid  repair  modifying  .... 

Conformity  evaluation  

BcxJy-vvom  heanng  aid  air      

Body-*om  hearing  aid  Done  .... 
Hearing  aid  monaural  ir  ear  .... 

Behind  ear  hearing  aid  

Glasses  air  conduction  , 

Glasses  bone  conduction    

Heanng  aid  dispensing  fee  

Body-wom  bilat  hearing  aid  

Heanng  aid  dispensing  'ee  

Body-worn  Dinaur  heanng  aid  .. 

In  ear  binaural  heanng  aid  

Behind  ear  binaur  hearing  ai  .... 
Glasses  binaural  hearing  aid  ... 

Dispensing  fee  Dmaurai        

Within  ear  cros  heanng  aid  

Behind  ear  cros  heanng  aid 

Glasses  cros  heanng  aid      , 

Cros  heanng  aid  dispens  tee  .... 

In  ear  btcros  hearing  aid      , , 

Behind  ear  bicros  hearing  ai  .... 

Glasses  bicros  neanng  aid   , 

Dispensing  tee  bicros  , 

Dispensing  tee   monaural    , 

Heanng  aid.  monaurai   cic   

Heanng  aid  monaural   itc    , 

Hearing  aid   prog   mon,  cic  

Heanng  aid   prog   mon   itc  

Heanng  aid  prog  mon  ite  , 

Heanng  aid  prog  mon,  bte  

Heanng  aid  binaural  C4C  


A  PC 


Relative 
Weight 


Payment 
Rate 


National 
Unad|usted 
Copayment 


Minimum 
Unadiusted 
Copayment 


Cf"  codes  a-ia  aescnpiions  Dnr>  are  cooyngri  American  Medical  Assodttioo  All  R.ghts  Reser„9c!  AooHcabie  FARS/DFARS  Apply 
CopyngM  A-nencan  Dentai  Association   Ai  r<gnts  reserved 
•CoOeis  r>ew  m  2002 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2002— Continued 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


A  PC 


Relative 
Weight 


Payrniem 
Rate 


Nationa  Minimum 

jnadiustec       Jnadiusted 
Copavn-ien'       Copayr^ent 


•V5249 

E 

•V5250 

E 

•V5251 

E 

•V5252 

E 

•V5253 

E 

•V5254 

E 

•V5255 

E 

•V5256 

E 

•V5257 

E 

•V5258 

E 

'V5259 

E 

•V5260 

E 

•V5261 

E 

•V5262 

E 

•V5263 

E 

•V5264 

E 

•V5265 

E 

•V5266 

E 

•V5267 

E 

•V5268 

E 

•V5269 

E 

•V5270 

E 

•V5271 

E 

•V5272 

E 

•V5273 

E 

•V5274 

E 

•V5275 

E 

V5299 

E 

V5336 

E 

V5362 

A 

V5363 

A 

V5364 

A 

tSeanng  aid  binaural   itc 
Heanng  aid  prog   bin  cic 
Heanng  aid  prog   bin   nc 
Heanng  aid  prog  bin   ite   . 
Heanng  aid  prog,  bm   bte 
Heanng  id  digit  rxjo,  etc  . 
Hearing  aid  digit  mon  itc 
Heanng  aid  digit,  rrxjn   ite 
Heanng  aid  digit,  mon,  pte 

digit 

digit. 

digit. 

digit 

disp 


bin 

tain 
bin 
bm. 


etc 
Itc 
Ite 
bte 


monaural 
binaural  ,. 


Heanng  aid 
Heanng  aid 
Heanng  aid 
Heanng  aid 
Heanng  aid 
Heanng  aid  disp 

Ear  rTX)ld/'insert  

Ear  nriokl/insert  dtsp  

Battery  tor  heanng  device 
Heanng  aid  supply/accessory 

ALD  Telephone  Amplifier     

Alerting  device  any  type    

ALD  TV  amplifier  any  type  ... 

ALD,  TV  caption  decoder    

Tdd  

ALD  tor  cochlear  implant    

ALD  unspecified  

Ear  impression  

Heanng  service 

Repair  eommunicationi  device 

Speech  screening     

Language  screening  

Dysphagia  screening 


CPT  codes  and  descriptions  only  are  copynght  American  Medicai  Association   All  Rights  Reserved  ApplicaDle  FARS/DFARS  Appty. 
Oopynght  American  Dental  Association  All  nghts  reserved 
•  Code  is  new  in  2002 


Addendum  D. — Payment  Status  Indicators  for  the  Hospital  Outpatient  Prospective  Payment  System 


Indicator 


Service 


Status 


A  I  Pulmonale  Rehabilitation  Clinical  Tnal  Not  Paid  Under  Outpatient  PPS 

A  Durable  Medical  Equipment.  Prosttietics  and  Orthotics  DMEPOS  Fee  Schedule 

A  Physical.  Occupational  and  Speech  Therapy    Physician  Fee  Schedule 

A  Ambulance  Arnbulance  Fee  Schedule 

A  EPO  for  ESRD  Patients  National  Rate 

A  Chntcal  Diagnostic  Laboratory  Services    Laboratory  Fee  Schedule 

A  Physician  Services  tor  ESRD  Patients     Physiaan  Fee  Schedule 

A  Screening  Mammography  ; Lower  ot  Charges  or  National  Rate 

C  Inpatient  Procedures     Admit  Patient 

E  Non-Covered  Items  and  Services      Not  Paid  Under  Outpatient  PPS 

F  Acquisition  of  Corneal  Tissue     Paid  at  Reasonable  Cost 

G  Dfug/Biological  Pass-Through    Additional  Payment 

H  Device  Pass-Through  Additional  Payment 

K  Non  Pass-Through  Dnjg/Biologica!    Paid  Under  Outpatient  PPS 

N  Incidental  Services,  packaged  into  APC  Rate  Packaged 

P  Partial  Hospitalization  Paid  Per  Diem  APC 

S  Significant  Procedure  Not  Discounted  When  Multiple  Paid  Under  Outpatient  PPS 

T  !  Significant  Procedure.  Multiple  Procedure  Reduction  Applies  Paid  Under  Outpatient  PPS 

V  j  Visit  to  Clinic  or  Emergency  Department  Paid  Under  Outpatient  PPS 

X  I  Ancillary  Service  Paid  Under  Outpatient  PPS 


CPT  codes  ar>d  descriptions  only  are  copynght  Amenca"  Medica*  AssoriatKy   Ai'  lights  Rese^ec   Applicable  PARSri^AdS  App»v 
Copyright  Amencan  Dental  Associatior^  Ai  ngnts  ■ese'ves 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures 

I        [Calender  Year  2002] 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


Endovas  repr  abdo  ao  aneurys 
Endovas  repr  abdo  ao  aneurys 
Perc  oath  stenltiraip  cv  an 
Perc  cath  stenl'brair  cv  an 
Perc  cath  stentbram  cv  an 
Anesth.  pharyngeal  surgery 
Anesth,  pharyngeal  surgery 
Anesth,  facial  bone  surgery 
Anesth   skull  drainage 
Anesth,  skull  repairfract 
Fetal  oximetry  trnsvag,cer\ 
Transcath  cardiac  reduction 
Anesth   surgery  of  breast 
Anesth,  surgery  of  breast 
Anesth,  surgery  of  shoulder 
Anesth,  surgery  of  rib(s) 
Anesth,  chest  drainage 
Anesth,  chest  surgery 
Anesth,  release  of  lung 
Anesth   chest  lining  remova 
Anesth,  lung  chest  wall  surg 
Anesth,  open  heart  surgery 
Anesth   open  heart  surgery 
Anesth  heart'lung  transplant 
Anesth,  sitting  procedure 
Anesth,  removal  of  nerves 
Anesth,  removal  of  nerves 
Anesth  tor  chemonucleolysis 
Anesth,  spine,  cord  surgery 
Anesth,  hemorr.excise  liver 
Anesth,  pancreas  removal 
Anesth,  for  liver  transplant 
Anesth,  fat  layer  removal 
Anesth,  pelvis  surgery 
Anesth   hysterectomy 
Anesth,  pelvic  organ  surg 
Anesth   removal  of  bladder 
Anesth   removal  of  prostate 
Anesth   removal  of  adrenal 
Anesth,  kidney  transplant 
Anesth,  ma|or  vein  ligation 
Anesth,  perineal  surgeoy 
Anesth    removal  of  prostate 
Anesth   removal  of  testis 
Anesth  amputation  of  penis 
Anesth,  penis   nodes  removal 
Anesth,  penis   nodes  removal 
Anesth   vaginal  hysterectomy 
Anesth  amputation  at  pelvis 
Anesth   pelvic  tumor  surgery 
Anesth,  pelvis  nerve  remova 
Anesth   hip  disarticulation 
Anesth   replacement  of  hip 
Anesth,  amputation  of  femur 
Anesth   radical  femur  surg 
Anesth   femoral  arten/  surg 
Anesth,  femoral  emboiectomy 
Anesth,  replacement  of  Knee 
Anesth,  amputation  at  knee 
Anesth   knee  arten^  surg 
Anesth   knee  arten/  repair 
Anesth  ankle  replacement 
Anesth   iwr  leg  emboiectomy 
Anesth   surgen/  of  shoulder 
Anesth  shoulder  lomt  ampu! 

CPT  codes  and  descriptions  orny  a'e  copyngn'  Amencar  Medical  Associ»»ion  All  Rights  Rasprvo^  ADpiicabie  "^Aqs-DfAOS  Aopiy 
Cooynghi  Amencan  Dental  Association   An  rights  resen/ed 


•0001T 

C 

•0002T 

c 

•0005T 

c 

•0006T 

c 

•0007T 

c 

00174 

c 

00176 

c 

00192 

c 

00214 

c 

00215 

c 

•0021 T 

c 

•0024T 

c 

00404 

c 

00406 

c 

00452 

c 

00474 

c 

00524 

c 

00540 

c 

00542 

c 

00544 

c 

00546 

c 

00560 

c 

00562 

c 

00580 

c 

00604 

c 

00622 

c 

00632 

c 

00634 

c 

00670 

c 

00792 

c 

00794 

c 

00796 

c 

00802 

c 

00844 

c 

00846 

c 

00848 

c 

00864 

c 

00865 

c 

00866 

c 

00868 

c 

00882 

c 

00904 

c 

00908 

c 

00928 

c 

00932 

c 

00934 

c 

00936 

c 

00944 

c 

01140 

c 

01150 

c 

01190 

c 

01212 

c 

01214 

c 

01232 

c 

01234 

c 

01272 

c 

01274 

c 

01402 

c 

01404 

c 

01442 

c 

01444 

c 

01486 

c 

01502 

c 

01632 

c 

01634 

c 

Addendum  E. — CPT  Codes  Which  Would  Be  Paid  Onlv  As  Inpatient  Procedures — Continued 

[Caienoe'  vea-  2002] 


Description 

Anesth   foreguarter  amput 
Anesth   shoulder  replacement 
Anesth   shoulder  vessel  surg 
Anesth   shoulder  vessel  surg 
Anesth  arm-leg  vessel  surg 
Anesth   radical  humerus  surg 
Support  tor  organ  donor 
Pree  muscle  flap  microvasc 
Free  skin  flap   microvasc 
Free  fascial  flap  microvasc 
Incision  of  burn  scab,  imt^ 
Incise  burn  scab   add;  mcis 
Removal  of  breast 
Removal  of  breast 
Revision  of  chest  wall 
Extensive  chest  wail  surgery 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Apply,  remove  fixation  device 
Application  ot  head  brace 
Application  of  pelvis  brace 
Application  of  thigh  brace 
Halo  brace  application 
Replantation,  arm   complete 
Replant  forearm,  complete 
Replantation  hand   complete 
Replantation  digit  complete 
Replantation  digit  complete 
Replantation  thumb  complete 
Replantation  thumb   complete 
Replantation  foot  complete 
Spinal  bone  allograft 
Spinal  bone  allograft 
Spinal  bone  autograft 
Spinal  bone  autograft 
Spinal  bone  autograft 
Fibula  bone  graft   microvasc 
Iliac  bone  graft  microvasc 
Mt  bone  graft,  microvasc 
Other  bone  graft  microvasc 
Boneskin  graft   microvasc 
Bone'skin  graft  iliac  crest 
Bone/skin  graft   metatarsal 
Bone/skm  graft,  great  loe 
Extensive  jaw  surgery 
Reconstruct  midface  letort 
Reconstruct  midface  lefort 
Reconstnjct  midface  lefort 
Reconstruct  midface  lefort 
Reconstnjct  midface,  letort 
Reconstruct  midface  lefort 
Reconstruct  midface  lefort 
Reconstruct  midface  lefort 
Reconstruct  midface  lefort 
Reconstruct  midface   lefort 
Reconstruct  midface,  lefort 
Reconstojct  midface  lefort 
Reconstruct  orbitlorehead 
Reconstruct  orbiVforef)ead 
Reconstruct  entire  forehead 
Reconstruct  entire  forehead 
Reconstruct  cranial  bone 


CPT  codes  and  aescriptKyis  only  are  cocvngnt  Anerica'-  Medica'  AssociaTi<y-   Al'  Riqi^ts  Rese'ved   ApcicaDie  ^ARSD^ APS  A£X)'y 
Copyngm  Amencan  Dentai  Association  An  ngdts  •ese'vea 


CPT/ 

Status 

HCPCS 

Indicator 

01636 

C 

01638 

C 

01652 

C 

01654 

C 

01656 

C 

01756 

C 

01990 

C 

15756 

c 

15757 

C 

15758 

C 

16035 

C 

16036 

C 

19200 

C 

19220 

C 

19271 

C 

19272 

c 

19361 

c 

19364 

c 

19367 

c 

19368 

c 

19369 

c 

20660 

c 

20661 

c 

20662 

c 

20663 

c 

20664 

c 

20802 

c 

20805 

c 

20808 

c 

20816 

c 

20822 

c 

20824 

c 

20827 

c 

208,38 

c 

20930 

c 

20931 

c 

20936 

c 

20937 

c 

20938 

c 

20955 

c 

20956 

c 

20957 

c 

20962 

c 

20969 

c 

20970 

c 

20972 

c 

20973 

c 

21045 

c 

21141 

c 

21142 

c 

21143 

c 

21145 

c 

21146 

c 

21147 

c 

21150 

c 

21151 

c 

21154 

c 

21155 

c 

21159 

c 

21160 

c 

21172 

c 

21175 

c 

21179 

c 

21180 

c 

21182 

iC 

I 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

(        [Calender  Year  2002] 


CPT 

Status 

HCPCS 

Indicator 

21183 

C 

21184 

C 

21188 

c 

21193 

c 

21194 

c 

21195 

c 

21196 

C 

21247 

C 

21255 

c 

21256 

c 

21268 

C 

21343 

c 

21344 

c 

21346 

c 

21347 

c 

21348 

c 

21356 

c 

21360 

c 

21365 

C 

21366 

c 

21385 

C 

21386 

c 

21387 

c 

21390 

C 

21395 

C 

21408 

C 

21422 

c 

21423 

c 

21431 

c 

21432 

c 

21433 

c 

21435 

c 

21436 

c 

21495 

C 

21510 

c 

21557 

c 

21615 

c 

21616 

c 

21620 

c 

21627 

c 

21630 

c 

21632 

C 

21705 

C 

21740 

C 

21750 

C 

21810 

c 

21825 

c 

22100 

c 

22101 

c 

22102 

c 

22103 

c 

22110 

c 

22112 

c 

22114 

c 

22116 

c 

22210 

C 

22212 

c 

22214 

c 

22216 

c 

22220 

C 

22222 

c 

22224 

C 

22226 

C 

22318 

C 

22319 

C 

Description 


Reconstruct  crania!  bone 
Reconstruct  cranial  bone 
Reconstruction  of  midface 
Reconst  Iwr  )aw  wo  graft 
Reconst  Iwr  law  w,  graft 
Reconst  iwr  jaw  w  o  fixation 
Reconst  iwr  |aw  w  fixation 
Reconstruct  lower  jaw  bone 
Reconstruct  lower  |aw  bone 
Reconstruction  of  orbit 
Revise  eye  sockets 
Treatment  of  sinus  fracture 
Treatment  of  sinus  fracture 
Treat  nose  law  fracture 
Treat  nose  law  fracture 
Treat  nose  law  fracture 
Treat  cfieek  bone  fracture 
Treat  cfieek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  mouth  root  fracture 
Treat  mouth  roof  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  hyoid  bone  fracture 
Drainage  of  bone  lesion 
Remove  tumor  neck  chest 
Removal  of  nb 
Removal  of  rio  and  nerves 
Partial  removal  of  sternum 
Sternal  debridement 
Extensive  sternum  surgery 
Extensive  sternum  surgery 
Revision  of  neck  muscle  nc 
Reconstruction  of  sternum 
Repair  of  sternum  separation 
Treatment  of  nb  fracture(s) 
Treat  sternum  fracture 
Remove  part  of  necK  vertebra 
Remove  part   thorax  vertebra 
Remove  part  lumbar  vertebra 
Remove  extra  spme  segment 
Remove  part  of  necK  vertebra 
Remove  part  thorax  vertebra 
Remove  part  lumbar  vertebra 
Remove  extra  spme  segment 
Revision  of  neck  sp^ne 
Revision  of  thorax  spme 
Revision  of  lumbar  spme 
Revise   extra  spine  segment 
Revision  of  neck  spme 
Revision  of  thorax  spme 
Revision  of  lumbar  spme 
Revise  extra  spme  segment 
Treat  odontoid  fx  w  o  graft 
Treat  odontoid  tx  w  graft 


CPT  codes  and  descriptions  ory  are  copy'  gr* 
Cocv"qw  Amencar  Dental  Association  A    -gr 


Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures — Continued 

[Calender  Year  2002] 


Meo.cai  Associ*on  All  Rtqnts  Roser-ven   Aooiicanie  i^ARS  D^ARS  ApDly 


CPT/ 

Status 

HCPCS 

Indicator 

22325 

C   r. 

22326 

c 

22327 

c 

22328' 

c 

22548 

c 

22554 

c 

22556 

c 

22558 

c 

22585 

c 

22590 

c 

22595 

c 

22600 

c 

22610 

c 

22612 

c 

22614 

c 

22630 

c 

22632 

c 

22800 

c 

22802 

c 

22804 

c 

22808 

c 

22810 

c 

22812 

c 

22818 

c 

22819 

c 

22830 

c 

22840 

c 

22841 

c 

22842 

c 

22843 

c 

22844 

c 

22845 

c 

22846 

c 

22847 

c 

22848 

c 

22849 

c 

22850 

c 

22851 

c 

22852 

c 

22855 

c 

23035 

c 

23125 

c 

23195 

c 

23200 

c 

23210 

c 

23220 

c 

23221 

c 

23222 

c 

23332 

c 

23395 

c 

23397 

c 

23400 

c 

23472 

c 

23900 

c 

23920 

c 

24149 

c 

24150 

c 

24151 

c 

24152 

c 

24153 

c 

24900 

c 

24920 

C   • 

24930 

c 

24931 

c 

24940 

iC 

Descnption 


Treat  spine  fracture 
Treat  neck  spine  fracture 
Treat  tfiorax  spine  fracture 
Treat  each  add  spine  tx 
Neck  spine  fusion 
Neck  spirte  fusion 
Tfiorax  spine  fusion 
Lumbar  spine  fusion 
Additional  spinal  fusion 
Spine  &  skull  spinal  fusion 
Neck  spinal  fusion 
Neck  spine  fusion 
Thorax  spine  fusion 
Lumbar  spine  fusion 
Spine  fusion,  extra  segment 
Lumbar  spine  fusion 
Spine  fusion  extra  segment 
Fusion  of  spine 
Fusion  of  spine 
Fusion  of  spine 
Fusion  of  spine 
Fusion  of  spine 
Fusion  of  spine 
Kypheclomy,  1-2  segments 
Kyphectomy.  3  or  more 
Exploration  of  spinal  fusion 
Insert  spme  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  pelv  fixation  device 
Reinsert  spinal  fixation 
Remove  spine  fixation  device 
Apply  spine  prosth  device 
Remove  spine  fixation  device 
Remove  spme  fixation  device 
Dram  shoulder  bone  lesion 
Removal  of  collar  bone 
Removal  of  head  of  humerus 
Removal  of  collar  bone 
Removal  of  shoulder  blade 
Partial  removal  of  humerus 
Partial  removal  of  humerus 
Partial  removal  of  humerus 
Remove  shoulder  foreign  txxty 
Muscle  transfer  shoulder  arm 
Muscle  transfers 
Fixation  of  shoulder  blade 
Reconstruct  shoulder  joint 
Amputation  of  arm  &  girdle 
Amputation  at  shoulder  joint 
Radical  resection  of  elbow 
Extensive  humerus  surgery 
Extensive  humerus  surgery 
Extensive  radius  surgery 
Extensive  radius  surgery 
Amputation  of  upper  arm 
Amputation  of  upper  anm 
Amputation  foUow-up  surgery 
Amputate  upper  arm  &  implant 
Revision  of  upper  arm 


CPT  co<3es  and  descnphons  only  are  copvngnt  Amenca'^  MeOica'  Associati 
Copyngm  Amencan  Dentai  Association  Al,  ^ghts  rsser^-ec 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

I         [Caiende'  Vear  2002] 


CPT/ 
HCPCS 


Status 

Indicator 


Description 


25170 

C 

25390 

C 

25391 

c 

25392 

c 

25393 

c 

25420 

c 

25900 

c 

25905 

c 

25909 

c 

25915 

n 

w 

25920 

c 

25924 

c 

25927 

c 

25931 

c 

26551 

c 

26553 

c 

26554 

c 

26556 

c 

26992 

c 

27005 

c 

27006 

c 

27025 

c 

27030 

c 

27035 

c 

27036 

c 

27054 

c 

27070 

c 

27071 

c 

27075 

c 

27076 

c 

27077 

c 

27078 

c 

27079 

c 

27090 

c 

27091 

c 

27120 

c 

27122 

c 

27125 

c 

27130 

c 

27132 

c 

27134 

c 

27137 

c 

27138 

c 

27140 

c 

27146 

c 

27147 

c 

27151 

c 

27156 

c 

27158 

c 

27161 

c 

27165 

r 

27170 

c 

27175 

c 

27176 

c 

27177 

c 

27178 

c 

27179 

c 

27181 

c 

27185- 

c 

27187 

c 

27215 

c 

27216 

c 

27217 

c 

27218 

c 

27222 

c 

Extensive  lorearT-  surgery 

Shorten  radius  or  jina 

Lengthen  radius  or  u^a 

Shorten  radius  &  jina 

Lengthen  radius  &  uma 

Repair  graft  radius  &  uma 

Amputation  of  forear'n 

Amputation  of  torearn^ 

Amputation  follow-up  surgery 

Amputation  of  torear'T" 

Amputate  hand  at  wnst 

Amputation  follow-up  surgen. 

Amputation  of  hand 

Amputation  folicw-up  su^ger^, 

Great  toe-hand  transfer 

Single  transfer   toe-hand 

Double  transfer   toe-na'id 

Toe  |Oint  transfer 

Drainage  of  bone  iesion 

Incision  of  hip  tendon 

Incision  of  hip  tendons 

Incision  of  hip.thigh  fasc  a 

Drainage  of  hip  joint 

Denervation  of  hip  jomt 

Excision  of  hip  joint  muscle 

Removal  of  hip  jomt  hning 

Partial  removal  of  hip  bone 

Partiai  removal  of  hip  Done 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Removal  of  hip  prosthes.s 

Removal  of  hip  prosthesis 

Reconstruction  of  hip  socKe! 

Reconstruction  of  hip  socks' 

Partial  hip  replacement 

Total  hip  replacement 

Total  hip  replacement 

Revise  hip  joint  repiacemen' 

Revise  hip  jomi  replacement 

Revise  hip  jomt  '■epiacemeni 
I  Transplant  femur  ndge 
!  Incision  of  hip  bone 

Revision  of  hip  bone 

Incision  of  hip  bones 

Revision  of  hip  bones 

Revision  of  pelvis 

Incision  of  necK  of  femur 

Incision  fixation  of  femur 

Repair  graft  femur  nead,necK 
I  Treat  slipped  epiphysis 

Treat  slipped  epiphysis 
I  Treat  slipped  epiphysis 
'  Treat  slipped  epiphysis 

Revise  headneck  of  femur 

Treat  slipped  epiphysis 

Revision  of  femur  epiphysis 

Reinforce  hip  bones 

Treat  pelvic  fractureisi 

Treat  pelvic  ring  fracture 

Treat  pelvic  ring  fracture 

Treat  pelvic  nng  fracture 

Treat  hip  socket  fractu'-e 

CPT  codM  and  dMCnptions  omy  are  cocygw  An-,erica-  «<*sr|.rai  Assodafron.  All  Rights  Reser-.p.-:  A-oi,-ar;ie  i^aps  dinars  Aaoiv 
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ADDENDUM  E.— CPT  CODES  WHICH  WOULD  BE  PAID  Only  AS  Inpatient  PROCEDUPES-^ontinjed 

iCaiender  Year  2002: 


CPT/ 

HCPCS 


Status 
indicator 


Treat  hip  wall  fracture 
Treat  hip  fracture(S; 
Treat  hip  tracture(s) 
.  Treat  fnigh  fracture 
I  Treat  thigh  fracture 
Treat  thigh  fracture 
Treat  thigh  fracture 
Treat  thigh  fracture 
Treat  thigh  fracture 
Treat  thigh  fracture 
Treat  hip  dislocation 
Treat  hip  dislocation 
I  Treat  hip  dislocation 
'  Treat  hip  dislocation 
Fusion  of  sacroiliac  jomt 
Fusion  of  pubic  bones 
Fusion  of  hip  joint 
Fusion  of  hip  joint 
Amputation  of  leg  at  h.p 
Amputation  of  leg  at  hip 
Drainage  of  bone  .esion 
Extensive  leg  surgen/ 
Revision  of  Knee  jomt 
Total  Knee  replacement 
Incision  of  thigh 
Incision  of  thigh 
Realignment  of  thigh  pone 
Realignment  of  knee 
Realigriment  of  knee 
Shortening  of  thigh  pone 
Lengthening  of  thigh  bone 
Shorten/lengthen  thighs 
Repair  of  thigh 
Repair  graft  of  thigh 
Surgery  to  stop  leg  growth 
Surgery  to  stop  leg  growth 
Surgery  to  stop  leg  growth 
Surgery  to  stop  leg  growth 
Revise  replace  knee  lomt 
Revise  replace  knee  lomt 
Removal  of  Knee  prosthes.s 
Reinforce  thigh 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treat  thigh  fx  growth  piate 
Treat  knee  fracture 
Treat  knee  fracture 
Treat  knee  fracture 
Treat  knee  dislocation 
Treat  knee  dislocation 
Treat  knee  dislocation 
Fusion  of  knee 
Amputate  leg  at  thigh 
Amputate  leg  at  thigh 
Amputate  leg  at  thigh 
Amputation  foHow-up  surgery 
Amputate  lower  leg  at  Knee 
Extensive  lower  leg  surgery 
Extensive  lower  leg  surgery 
Reconstnjct  ankle  joint 
Reconstruction,  ankle  joint 
Realignment  of  lower  leg 


CPT  cooes  ana  sescnDtions  om^  ai-e  copyigii  Arne^ica^  Meoica  Assoc-a'D- 
Copyngni  American  Pentai  Association.  Al!  .'ig^-ts  'ese^vec 


27226 

C 

27227 

C 

27228 

c 

27232 

C 

27235 

c 

27236 

c 

27240 

c 

27244 

c 

27245 

c 

27248 

c 

27253 

c 

27254 

c 

27258 

c 

27259 

c 

27280 

c 

27282 

c 

27284 

c 

27286 

c 

27290 

c 

27295 

c 

27303 

c 

27365 

c 

27445 

c 

27447 

c 

27448 

c 

27450 

c 

27454 

c 

27455 

c 

27457 

c 

27465 

c 

27466 

c 

27468 

c 

27470 

c 

27472 

c 

27475 

c 

27477 

c 

27479 

c 

27485 

c 

27486 

c 

27487 

c 

27488 

c 

27495 

c 

27506 

c 

27507 

c 

27511 

c 

27513 

c 

27514 

c 

27519 

c 

27535 

c 

27536 

c 

27540 

c 

27556 

c 

27557 

c 

27558 

c 

27580 

c 

27590 

c 

27591 

c 

27592 

c 

27596 

c 

27598 

c 

27645 

G 

27646 

c 

27702 

c 

27703 

c 

27712 

c 

Descnpi 


•ts-  ^es€''-vPc    ApC'C-at>*f  ^APS,  ^r£,Gc  r^ppr. 
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ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

[Calender  Year  2002] 


CPT 
HCPCS 


Status 
Indicator 


Description 


27715 

27720 

27722 

27724 

27725 

27727 

27880 

27881 

27882 

27886 

27888 

28800 

28805 

31225 

31230 

31290 

31291 

31292 

31293 

31294 

31360 

31365 

31367 

31368 

31370 

31375 

31380 

31382 

31390 

31395 

31582 

31584 

31587 

31725 

31760 

31766 

31770 

31775 

31780 

31781 

31785 

31786 

31800 

31805 

32035 

32036 

32095 

32100 

32110 

32120 

32124 

32140 

32141 

32150 

32151 

32160 

32200 

32201 

32215 

32220 

32225 

32310 

32320 

32402 

32440 


C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 


Revision  of  lower  leg 
Repair  of  tibia 
Repair  grati  of  tibia 
Repair  graft  of  tibia 
Repair  of  lower  leg 
Repair  of  lower  leg 
Amputation  of  lower  leg 
Amputation  of  lower  leg 
Amputation  of  lower  leg 
Amputation  follow-up  surgery 
Amputation  of  foot  at  ankle 
Amputation  of  midfoot 
Amputation  thru  metatarsal 
Removal  of  upper  law 
Removal  of  upper  jaw 
Nasalsinus  endoscopy   surg 
Nasal/sinus  endoscopy  surg 
Nasal/sinus  endoscopy   surg 
Nasal/sinus  endoscopy   surg 
Nasal, sinus  endoscopy   surg 
Removal  of  larynx 
Removal  of  lan/nx 
Partial  removal  of  iar\nx 
Partial  removal  of  larynx 
Partial  removal  of  lan/nx 
Parlial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  lan/nx 
Removal  of  lan/nx  &  pharynx 
Reconstruct  lan/nx  &  pharynx 
Revision  of  'an/nx 
Treat  larynx  fractu'^e 
Revision  of  larynx 
Clearance  of  ain//ays 
Repair  of  windpipe 
Reconstruction  of  windpipe 
Repair  grafi  of  bronchus 
Reconstruct  oronchus 
Reconstruct  windpipe 
Reconstruct  windpipe 
Remove  windpipe  lesion 
Remove  windpipe  lesior 
Repair  of  windpipe  injury 
Repair  of  windpipe  miury 
Exploration  of  chest 
Exploration  of  chest 
Biopsy  through  chest  wall 
Exploration,  biopsy  of  chest 
Explore  repair  chest 
Re-exploration  of  chest 
Explore  chest  free  adhesions 
Removal  of  lung  lesionisi 
Remove/treat  lung  lesions 
Removal  of  lung  lesion(S) 
Remove  lung  foreign  body 
Open  chest  hean  massage 
Dram   open   lung  lesion 
Dram   percut.  lung  lesio'" 
Treat  chest  lining 
Release  of  lung 
Partial  release  of  lung 
Removal  of  chest  hnmg 
Free  remove  chest  immg 
Open  biopsy  chest  immg 
Removal  of  lung 


CP'r  cooes  ana  aescnp^ions  DPiy  are  coo/ngr^'  American  Medical  Associatton  All  Rights  Reserved  Applicable  ►  aks  Df  ars  Aopiy 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures 

[Calender  vear  2002' 


ontmued 


CPT' 
HCPCS 


Status 
Indicator 


32442 

C 

32445 

c 

32480 

c 

32482 

c 

32484 

c 

32486 

c 

32488 

c 

32491 

c 

32500 

c 

32501 

c 

32520 

c 

32522 

c 

32525 

c 

32540 

c 

32650 

c 

32651 

c 

32652 

c 

32653 

c 

32654 

c 

32655 

c 

32656 

c 

32657 

c 

32658 

c 

32659 

c 

32660 

c 

32661 

c 

32662 

c 

32663 

c 

32664 

c 

32665 

c 

32800 

c 

32810 

c 

32815 

c 

32820 

p 

32850 

c 

32851 

c 

32852 

32853 

c 

32854 

c 

32900 

c 

32905 

c 

32906 

c 

32940 

c 

32997 

c 

33015 

c 

33020 

c 

33025 

c 

33030 

c 

33031 

c 

33050 

c 

33120 

c 

33130 

c 

33140 

c 

33141 

c 

33200 

c 

33201 

c 

33236 

c 

33237 

c 

33238 

c 

33243 

c 

33245 

c 

33246 

c 

33250 

c 

33251 

c 

33253  1 

c 

Sleeve  pneumonectonny 
Removal  of  lung 
Partial  removal  of  iung 
Biiobectomy 
Segmentectomy 
Sleeve  lobectomy 
Completion  pneumonectomy 
Lung  volume  reduction 
Partial  removal  of  lung 
Repair  bronchus  add-on 
Remove  iung  &  revise  chest 
Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 
Removal  of  'ung  lesion 
Thoracoscopy   surgical 
Thoracoscopy    surgical 
Thoracoscopy   surgical 
Thoracoscopy,  surgical 
Thoracoscopy  surgical 
,  Thoracoscopy  surgical 
Thoracoscopy   surgical 
Thoracoscopy   surgical 
Thoracoscopy   surgical 
Thoracoscopy   surgical 
Thoracoscopy    surgical 
Thoracoscopy   surgical 
Thoracoscopy    surgical 
Thoracoscopy   surgical 
Thoracoscopy   surgical 
Thoracoscopy   surgical 
Repair  lung  hernia 
Close  chest  after  drainage 
Close  bronchial  fistula 
Reconstruct  injured  chest 
Donor  pneumonectomy 
Lung  transplant   smgle 
Lung  transplant  witn  bypass 
Lung  transpia^'t  double 
Lung  transplant  with  bypass 
Removal  of  nbis) 
Revise  &  repair  chest  wall 
Revise  &  repair  cnest  wall 
Revision  of  iung 
Total  lung  lavage 
Incision  of  heart  sac 
Incision  of  heart  sac 
Incision  of  heart  sac 
Partiai  removal  of  heart  sac 
Partial  removal  of  heart  sac 
Removal  of  heart  sac  lesion 
Removal  of  heart  lesion 
Removal  of  heart  lesion 
Heart  revascuianze  (tmn 
Heart  tmr  w  other  procedure 
Insertion  of  heart  pacemaker 
Insertion  of  heart  pacemaker 
Remove  eiectrode.'thoracotomy 
Remove  electrode/thoracotomy 
Remove  electrod&'thoracotomy 
Remove  eltrd/thoracotomy 
Insert  epic  eltrd  pace-detib 
Insert  epic  eltrd/generator 
Ablate  heart  dysrhythm  focus 
Atilate  heart  dysrtnythm  focus 
Reconstruct  atna 


De  script. on 
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-CPT  Codes  Which  would  Be  Paid  Only  As  Inpatient  Procedures — Continued 

[Calender  Year  2002] 


CPT' 
HCPCS 


Status 

Indicator 


33261 

C 

33300 

C 

33305 

c 

33310 

c 

33315 

n 

33320 

c 

33321 

c 

33322 

c 

33330 

c 

33332 

c 

33335 

c 

33400 

c 

33401 

c 

33403 

c 

33404 

c 

33405 

c 

33406 

c 

33410 

c 

33411 

c 

334 1 2 

c 

33413 

c 

33414 

c 

33415 

c 

33416 

c 

334 1:- 

c 

33420 

c 

33422 

c 

33425 

c 

33426 

c 

33427 

c 

33430 

c 

33460 

c 

33463 

c 

33464 

c 

33465 

c 

33468 

c 

33470 

c 

33471 

c 

33472 

c 

33474 

c 

33475 

c 

33476 

c 

33478 

c 

33496 

c 

33500 

c 

33501 

c 

33502 

c 

33503 

c 

33504 

c 

33505 

c 

33506 

c 

33510 

c 

33511 

c 

33512 

c 

33513 

c 

33514 

c 

33516 

c 

33517 

c 

33518 

c 

33519 

c 

33521 

c 

33522 

c 

33523 

c 

33530 

c 

33533 

c 

Description 


Ablate  heart  dysrtiythm  fcxus 
Reoair  of  heart  wound 
Repair  of  heart  wound 

ExDioratop/  heart  surgen,' 
Exploratory  hean  surge', 
Repair  major  blood  vessels) 
Repair  ma|or  vessel 
Repair  ma|or  blood  vessel(s) 
Insert  ma|or  vessel  graft 
Insert  ma|or  vessel  graft 
Insert  maicr  vessel  gra^ 
Repair  of  aortic  va'vr? 
Valvuioplastv   ope'-' 
Valvuioplast-,    w  cp  bypass 
Prepare  heart-aorta  conduit 
Repiacemeni  ct  aortic  valve 
Replacement  of  aortic  valve 
Repiacemen!  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Repair  of  aortic  valve 
Revision,  subvaivuiar  tissue 
Revise  ventricle  muscle 
Repair  of  aortic  valve 
Revision  of  mitrai  valve 
Revision  of  mitral  vaive 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
Replacement  of  mitral  valve 
Revision  of  tricuspid  valve 
Valvuioplastv   tricuspid 
Valvuloplasty,  tncuspid 
Replace  tncuspid  valve 
Revision  ot  tricuspid  vaive 
Revision  of  pulmonary  valve 
Valvotomy   pulmonan>'  vaive 
Revision  of  pulmonan/  valve 
Revision  of  pulmonary  valve 
Replacement,  pulmonary  vaive 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Repair  prosth  valve  clot 
Repair  heart  vessel  fistuia 
Repair  heart  vessel  fistula 
Coronan/  arteo/  correction 
Coronary  artery  graft 
Coronary  artery  graft 
Repair  artery  w  tunnel 
Repair  arter/,  translocation 
CABG   vein   single 
CABG   vein   two 
CABG   vein   three 
CABG   vein   four 
CABG   vein   five 
Cabg   vein   six  or  more 
CABG   arteny-vein   single 
CABG   artery-vein   two 
CABG   artery-vein,  three 
CABG   artery-vein   four 
CABG   artery-vem   five 
Cabg,  art-vein  six  or  more 
Coronan/ arten/   bypass  reop 
CABG,  artenal   single 


C^^  cod«s  ano  aescr'DTtons  :)r^i>  are  coov^g*-^!  A.-me-car  MeOiv.,^'  A^i^.x-ati'^n  All  Rights  Wes*'^ 
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ADDENDUM  E,— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

Calender  Year  2002- 


CPT,' 
HCPCS 


Status 
indicator 


33534 

C 

33535 

c 

33536 

c 

33542 

c 

33545 

c 

33572 

c 

33600 

c 

33602 

c 

33606 

c 

33608 

c 

33610 

c 

33611 

c 

33612 

c 

33615 

c 

33617 

c 

33619 

c 

33641 

c 

33645 

c 

33647 

c 

33660 

c 

33665 

c 

33670 

c 

33681 

c 

33684 

c 

33688 

c 

33690 

c 

33692 

c 

33694 

c 

33697 

c 

33702 

c 

33710 

c 

33720 

c 

33722 

0 

33730 

c 

33732 

c 

33735 

c 

33736 

c 

33737 

c 

33750 

c 

33755 

c 

33762 

c 

33764 

c 

33766 

c 

33767 

c 

33770 

c 

33771 

c 

33774 

c 

33775 

c 

33776 

c 

33777 

c 

33778 

c 

33779 

c 

33780 

c 

33781 

c 

33786 

c 

33788 

c 

33800 

c 

33802 

c 

33803 

c 

33813 

c 

33814 

c 

33820 

c 

33822 

•C 

33824 

c 

.33840 

c 

Descnption 


CABG  artenas  two 

CABG,  artenal   three 

Cabg,  arterial   four  or  more 

Removal  of  heart  lesion 

Repair  of  heart  damage 

Open  coronary  endarterectomy 

Closure  of  valve 

Closure  of  valve 

Anastomosis  artery-aorta 

Repair  anomaly  wconduit 

Repair  by  enlargement 

Repair  double  ventncle 

Repair  double  ventncie 

Repair  modified  fontan 

Repair  single  ventncle 

Repair  Single  ventncle 

Repair  heart  septum  defect  j 

Revision  of  heart  veins 

Repair  heart  septum  detects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  chambers 

Repair  heart  septum  detect 

Repair  heart  septum  defect 

Repair  heart  septum  defect 

Reinforce  pulmonary  artery 

Repair  of  heart  defects 

Repair  of  nean  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  ot  heart  defects 

Repair  of  heart  defect 

Repair  of  heart  defect 

Repair  heart-vein  detect! s) 

Repair  heart-vein  defect 

Revision  of  heart  chamber 

Revision  of  heart  chamt^er 

Revision  of  heart  chamber 

Major  vesse!  shunt 

Major  vessel  shunt 

Major  vessel  shunt 

Major  vessel  shunt  &  graft 

Major  vessel  shunt 

Mapr  vessel  shunt 

Repair  great  vessels  defect 

Repair  great  vessels  defect 

Repair  great  vessels  defect 

Repair  great  vessels  detect 

Repair  great  vessels  defect 

Repair  great  vessels  detect 

Repair  great  vessels  defect 

Repair  great  vessels  detect 
,  Repair  great  vessels  detect 

Repair  great  vessels  defect 

Repair  artenal  tnjnk 

Revision  of  pulmonary  artery 

Aortic  suspension 
j  Repair  vessel  defect 
i  Repair  vessel  defect 
;  Repair  septal  defect 
1  Repair  septal  defect 
I  Revise  major  vessel 
[  Revise  major  vessel 

Revise  major  vessel 
I  Remove  aorta  constnction 

CPT  cooes  ano  aescnpt-ons  only  are  cooyngn-  A"wnca'-  Medica  Assoaano-   Ai  Ria-'ts  Reie^-^  App.cao*  fAOSDf  a^s  Ak", 
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[Calender  Year  2002] 


CPT 
HCPCS 


Status 
Indicator 


Descnption 


C 
C 

c 
c 
c 
c 
c 


c 
c 


c 
c 
c 
c 
c 
c 
c 
c 
c 


c 
c 


33845 

33851 

33852 

33853 

33860 

33861 

33863 

33870     C 

33875     C 

33877 

33910 

33915  C 

33916  C 
33917 
33918 
33919 
33920 
33922 
33924 
33930 
33935 
33940 
33945  C 

33960  C 

33961  C 
"33967 

33968 

33970  C 

33971  C 

33973  C 

33974  C 

33975  C 
33976 
33977 
33978 

•33979 
•33980 

34001 

34051 

34151 

34401 

34451 

34502  C 

34800  C 

34802 

34804 

34808  C 

34812  C 

34813  C 
34820  C 

34825  C 

34826  C 
34830 
34831 
34832 
35001 
35002 
35005 
35013 
35021 
35022 
35045 
35081 
35082 
35091 


C 

c 
c 
c 
c 
c 
c 
c 
c 
c 


c 
c 


Remove  aorta  constriction 

Remove  aorta  constnction 

Repair  septal  defect 

Repair  septal  detect 

Ascending  aortic  graft 

Ascending  aortic  graft 

Ascending  aortic  graft 

Transverse  aortic  arcfi  graft 

Tfioracic  aortic  graft 

y 

Tfioracoabdominai  grafi 

Remove  lung  artery  emboti 

Remove  lung  artery  emboli 

Surgery  of  great  vessel 

Repair  pulmonary  arterv 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Transect  pulmonary  artery 

Remove  pulmonary  sfiunt 

Removal  of  donor  heartlung 

Transplantation,  heartlung 

Removal  of  donor  hear! 

Transplantation  of  hear! 

External  circulation  assist 

External  circulation  assist 

Insert  la  percut  device 

Remove  aortic  assist  device 

Aortic  circulation  assist 

- 

Aortic  circulation  assist 

Insert  balloon  device 

Remove  intra-aortic  balloon 

Implant  ventncular  device 

V 

Implant  ventncular  device 

\ 

Remove  ventncular  device 

V 

Renxive  ventncular  device 

^ 

Insert  mtracorporeal  device 

v 

Remove  mtracorporeal  device 

Removal  of  artery  clot 

Removal  of  artery  clot 

Removal  of  artery  clot 

Removal  of  vein  clot 

Removal  of  vein  clot 

Reconstruct  vena  cava 

Endovasc  abdo  repair  w  tube 

Endovasc  abdo  repr  w. device 

Endovasc  abdo  repr  w  device 

Endovasc  abdo  occlud  device 

Xpose  for  endoprosth   aortic 

Xpose  for  endoprosth   ferr.orl 

Xpose  for  endoprosth,  iliac 

Endovasc  extend  prosth   imi 

Endovasc  exten  prosth  addi 

. 

Open  aortic  tube  prosth  repr 

Open  aortoiliac  prosth  repr 

Open  aortofemor  prosth  rep' 

Repair  defect  of  arten. 

% 

Repair  artery  rupture   necK 

Repair  defect  of  arten, 

Repair  artery  rupture   arm 

Repair  defect  of  artery 

Repair  artery  rupture  chest 

Repair  defect  of  arm  artery 

Repair  defect  of  artenv 

% 

Repair  artery  rupture  aorta 

Repair  defect  of  artery 
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Addendum  E,— CPT  Codes  Which  Would  Be  Paid  Only  As  inpatient  Procedures— Continued 


i^atender  vear  2002' 


CPT, 

Stat 

hcpcs 

\    Indic; 

35092 

C 

35102 

C 

35103 

c 

35111 

c 

35112 

c 

35121 

'C 

35122 

c 

35131 

c 

35132 

c 

35141 

c 

35142 

c 

35151 

c 

35152 

c 

35161 

c 

35162 

c 

35182 

c 

35189 

c 

35211 

c 

35216 

c 

35221 

c 

35241 

c 

35246 

c 

35251 

c 

35271 

c 

35276 

c 

35281 

c 

35301 

c 

35311 

35331 

c 

35341 

c 

35351 

c 

35355 

c 

35361 

c 

35363 

c 

35371 

c 

35372 

c 

35381 

c 

35390 

c 

35400 

c 

35450 

c 

35452 

c 

35454 

n 

35456 

c 

35480 

0 

35481 

c 

35482 

c 

35483 

c 

35501 

c 

35506 

c 

35507 

c 

35508 

c 

35509 

c 

35511 

c 

35515 

0 

35516 

c 

35518 

c 

35521 

c 

35526 

c 

35531 

c 

35533 

c 

35536 

c 

35541 

c 

35546 

c 

35548 

c 

35549 

c 

Desc' 


Repair  artery  rupture   aorta 
Repair  defect  of  artery 
Repair  artery  rupture  grom 
Repair  defect  of  artery 
Repair  artery  rjpture  spieen 
Repair  defect  of  artery 
Repair  artery  rupture   be^'y 
Repair  defect  of  artery 
Repair  artery  rupture  gro^ri 
Repair  detect  of  artery 
Repair  artery  njpture  thigr 
Repair  defect  of  artery 
Repair  artery  njpture   Knee 
Repair  defect  of  artery 
Repair  artery  rupture 
Repair  blood  vessel  lesion 
Repair  blood  vessel  iesior^ 
Repair  blood  vessel  lesior^ 
Repair  blood  vessel  lesio^ 
Repair  blood  vessel  lesior^ 
Repair  blood  vessel  lesior^ 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesiori 
Repair  blood  vessel  lesio^ 
Repair  blood  vessel  lesion 
Rechanneiing  of  artery 
Rechanneling  of  artery 
Rechanneiing  of  arter-y 
Rechanneling  of  artery 
Rechanneiing  of  artery    ■ 
Rechanneling  of  arter-y 
Rechanneling  of  artery 
Rechanneiing  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Reoperation  carotid  add-on 
Angioscopy 

Repair  artenai  blockage 
Repair  artenai  biocKage 
Repair  artenai  blockage 
Repair  artenai  blockage 
Atherectomy  open 
Atherectomy  open 
Atherectomy,  open 
Atherectomy  open 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
•  Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
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CPT 

HCPCS 


Status 
Indicator 


C 

C 


C 
C 


35551 
35556 
35558  C 
35560  C 
35563 
35565 
35566  C 
35571  C 

35582  C 

35583  C 
35585  C 
35587     C 

35600  C 

35601  C 
35606  C 
35612  C 
35616  C 
3562 1  C 
35623  C 
35626  C 
35631 
35636 

35641  C 

35642  C 
35645  C 
35646 

•35647 

35650  C 

35651  C 
35654  C 
3:.C56  C 
35661 
35663 

35665  C 

35666  C 
35671  C 

35681  C 

35682  C 

35683  C 
35691 
35693 
35694 
35695 
35700 
35701 
35721 
35741 
35800 
35820 
35840 
35870 
35901 
35905 
35907 
36510 
36660 

36822  C 

36823  C 
37140  C 
37145  C 
37160 
37180 
37181  C 
37195  C 
37616  C 


C 
r 


C 
C 


C 
C 


C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


c 
c 


Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Arten/  bypass  graft 

Artery  bypass  graft 

Arteoy  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Vein  bypass  graft 

Vein  bypass  graft 

Vein  bypass  graft 

Vein  bypass  grafi 

Harvest  arten^  for  cabg 

Artery  bypass  graft 

Artery  bypass  graft 

Arteny  bypass  graft 

Artery  bypass  gratt 

Artery  bypass  graft 

Bypass  graft   not  ve^n 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Arteny  bypass  graf^ 

Aitery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Arteny  bypass  graft 

Artery  bypass  graft 

Arteny  bypass  graft 

Artery  bypass  graf 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Arteny  bypass  graft 

Artery  bypass  graft 

Coniposite  bypass  gratt 

Composite  bypass  graft 

Composite  bypass  graft 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 
Artenal  transposition 
Reoperation   bypass  graft 
Exploration   carotid  arteny 
Exploration   femoral  arteny 
,  Exploration  popliteal  artery 
Explore  neck  vessels 
Explore  chest  vessels 
Explore  abdominal  vessels 
Repair  vessel  graft  defect 
Excision   graft,  neck 
Excision,  graft  thorax 
Excision,  graft,  abdomen 
Insertion  of  catheter   vein 
Insertion  catheter  arlen. 
Insertion  of  cannuials) 
Insertion  of  cannulais) 
Revision  of  circulation 
Revision  of  circulation 
Revision  of  circulation 
Revision  of  circulation 
Splice  spleen,  kidney  veins 
Thrombolytic  therapy    stroKe 
Ligation  of  chest  arteny 


Descnption 


CP*^  ccx)«s  arxl 
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'Calender  Year  2002) 


CPT' 

HCPCS 


Status 
Indicator 


Descript-on 


37617 

37618 

37660 

37788 

38100 

38101 

38102 

38115 

38380 

38381 

38382 

38562 

38564 

38700 

38724 

38746 

38747 

38765 

38770 

38780 

39000 

39010 

39200 

39220 

39499 

39501 

39502 

39503 

39520 

39530 

39531 

3954C 

39541 

39545 

39560 

39561 

39599 

41130 

41135 

41140 

41145 

41150 

41153 

41155 

42426 

42842 

42845 

42894 

42953 

42961 

42971 

43030 

43045 

43100 

43101 

43107 

43108 

43112 

43113 

43116 

43117 

43118 

43121 

43122 

43123 


C 
C 
C 

c 

C 
0 

c 

C 
C 
C 
C 
0 

c 

C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Ligation  of  abdomen  artery 
Ligation  of  extremity  artery 
Revision  of  ma)or  vem 
Revascularization   penis 
Removal  of  spleen  totai 
Removal  of  spleen  partial 
Removal  of  spieen  tota' 
Repair  of  ruptured  spleen 
Thoracic  duct  procedure 
Thoracic  duct  procedure 
Thoracic  duct  procedure 
Removal,  pelvic  lymph  nodes 
Removal,  abdomen  lymph  nodes 
Removal  of  lymph  nodes   necK 
Removal  of  lymph  nodes   neck 
Remove  thoracic  lymph  nodes 
Remove  abdominal  lymph  nodes 
Remove  grom  lymph  nodes 
Remove  pelvis  lymph  nodes 
Remove  abdomen  lymph  nodes 
Exploration  of  chest 
Exploration  of  chest 
Removal  chest  leston 
Removal  chest  lesion 
Chest  procedure 
Repair  diaphragm  laceration 
Repair  paraesophageal  herma 
Repair  of  diaphragm  hernia 
Repair  of  diaphragm  herma 
Repair  ot  diaphragm  hernia 
Repair  of  diaphragm  hernia 
Repair  of  diaphragm  herma 
Repair  of  diaphragm  nerma 
Revision  of  diaphragm 
Resect  diaphragm   simple 
Resect  diaphragm   complex 
Diaphragm  surgery  procedure 
Partial  removal  of  tongue 
Tongue  and  neck  surgery 
Removal  of  tongue 
,  Tongue  removal   neck  surger\ 
i  Tongue   mouth,  jaw  surgerv' 
j  Tongue,  mouth,  neck  surgery 
j  Tongue  law  &  neck  surgen, 
'  Excise  parotid  gland'lesion 
Extensive  surgery  ot  throat 
Extensive  surgery  of  throat 
Revision  of  pharyngeal  walls 
Repair  throat,  esophagus 
Control  throat  bleeding 
Control  nose'throat  bieedmg 
,  Throat  muscle  surgery 
i  Incision  ot  esophagus 
Excision  of  esophagus  lesion 
Excision  of  esophagus  lesion 
Removal  of  esophagus 
Removal  of  esophagus 
Removal  of  esophagus 
Removal  ot  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Panta!  removal  of  esophagus 
Partial  removal  of  esophagus 
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CPT     Status 

HCPCS   Indicator 

43124  C 

43135  C 

43300  C 

43305  C 

43310  C 

43312  C 

•43313  C 

•43314  C 

43320  C 

43324  C 

43325  C 

43326  C 

43330  C 

43331  C 

43340  C 

43341  C 

43350  C 

43351  C 

43352  C 

43360  C 

43361  C 

43400  C 

43401  C 

43405  C 

43410  C 

43415  C 

43420  C 

43425  C 

43460  C 

43496  C 

43500  C 

43501   C 

43502  C 

43510  C 

43520  C 

43605  C 

43610  C 

436^1  C 

43620  C 

43621  C 

43622  C 

43631  C 

43632  C 

43633  C 

43634  C 

43635  C 

43638  C 

43639  C 

436^0  C 

43641   C 

43800  C 

43810  C 

43820  C 

43825  C 

43832  C 

43840  C 

43842  C 

43843  C 

43846  C 

43847  C 

43848  C 

43850  C 

43855  C 

43860  C 

43865  C 

Description 


Removal  of  esophagus 
Removal  of  esophagus  pouch 
Repair  of  esophagus 
Repair  esophagus  and  fistuia 
Repair  of  esophagus 
Repair  esophagus  and  fistula 
Esophagoplasty  congentiai 
Tracheo-esophagoplasty  cong 
Fuse  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomacr^ 
Revise  esophagus  &  stomach 
Repair  of  esophagus 
Repair  of  esophagus 
Fuse  esophagus  &  intestine 
Fuse  esophagus  &  intestine 
Surgical  opening,  esophagus 
Surgical  opening   esophagus 
Surgical  opening  esophagus 
Gastrointestinal  repair 
Gastrointestinal  repair 
Ligate  esophagus  veins 
Esophagus  surger>  for  vems 
Ligate- staple  esophagus 
Repair  esophagus  wound 
Repair  esophagus  wound 
Repair  esophagus  opening 
Repair  esophagus  opening 
Pressure  treatment  esophagus 
Free  jejunum  ffap   microvasc 
Surgical  opening  of  stomach 
Surgical  repair  of  stomach 
Surgical  repaid  o*  stomach 
Surgical  opening  of  stomach 
Incision  of  pyloric  muscie 
Biopsy  of  stomach 
Excision  of  stom.acn  iesion 
Excision  of  stomach  lesion 
Removal  of  stomach 
Removal  of  stomach 
Removal  o*  stomach 
Removal  of  stomacr^   partial 
Removal  of  stomach,  partial 
Removal  o!  stomach   partial 
Removal  of  stomach   partial 
Removal  ot  stomach   partial 
Removal  ot  stom.ach,  partial 
Removal  of  stomach   partial 
Vagotomy  &  pylonjs  repair 
Vagotomy  &  pylorus  repair 
Reconstruction  of  pylorus 
Fusion  of  stomach  and  Dowel 
Fusion  0*  stomach  and  Oowe 
Fusion  of  stomach  and  t)owei 
Place  gastrostomy  tube 
Repair  of  stomach  lesion 
Gastroplasty  for  obesity 
Gastroplasty  for  obesity 
Gastric  bypass  for  obesity 
Gastric  bypass  for  obesity 
Revision  gastroplasty 
Revise  stomach-bowei  fusion 
Revise  stomach-bowei  tusior" 
Revise  stomacn-bowei  fusion 
Revise  stomacn-Dowei  fusion 
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CPT/ 

Status 

HCPCS   Indicator 

43880  C 

44005  C 

44010  C 

44015  C 

44020  C 

44021  C 

44025  C 

44050  C 

44055  C 

44 1 1 0  C 

44111   C 

44120  C 

44121 

C 

44125 

C 

•44126 

C 

•44127 

C 

•44128 

p 

44130 

C 

44132  C 

44133 

c 

44135 

C 

44136 

C 

44139 

C 

44140 

C 

44141 

C 

44143 

C 

44144  C 

44145  C 

44146  C 

44147   C 

44150  C 

44151   C 

44152 

c 

44153 

C 

44155 

c 

44156 

C 

44160 

c 

44202 

c 

•44203 

C 

•44204 

c 

•44205 

o 

44300 

^ 

44310 

c 

44314 

■c 

44316 

r 

44320 

r- 
w 

44322 

c 

44345 

C 

44346 

r, 

44602 

C 

44603 

C 

44604 

C 

44605 

C 

44615 

C 

44620 

C 

44625 

C 

44626 

C 

44640 

C 

44650 

C 

44660 

C 

44661 

c 

44680 

c 

44700 

c 

44800 

c 

44820  i 

c 

Ljescription 


Repair  stomach-bowel  fistula 

Freeing  of  bowel  adhesion 

Incision  of  smai^  bowe 

Insert  needle  cath  bowel 

Exploration  of  smaii  bowe! 

Decompress  small  bowe 

Incision  ot  large  bowe' 

Reduce  bowe!  obstruction 

Correct  mairotation  of  bowel 

Excision  of  bowel  lesionis! 

Excision  of  bowel  lesionis.i 

Removal  ot  small  intestine 

Removal  of  small  intestine 

Removal  of  small  intestine 

Enterectomy  w'taper   cong 

Enterectomy  w  o  taper  cona 

Enterectomy  cong  add-on 

Bowel  to  bowel  fusion 
j  Enterectomy  cadaver  donor 

Enterectomy   live  donor 

Intestine  transpint   cadaver 
1  Intestine  transplant  iive 

Mobilization  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  remova'  o*  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  remova-  of  colon 

Partial  removal  of  coion 

Removal  of  colon 

Removal  of  colon,  ileostomy 

Removal  of  colon/iieostomy 

Removal  of  colon  ileostomy 

Removal  of  colon  ileostomy 

Remova!  of  coloaneostomy 

Removal  of  colon 

Laparo   resect  intestine 

Lap  resect  s  intestine  add 

Laparo  partial  colectomy 

Lap  colectomy  part  w  ileum 

Open  bowel  to  skin 

Ileostomy  jejunostomy  ^ 

Revision  of  ileostomy 

Devise  bowel  pouch 

Colostomy 

Colostomy  with  biopsies 

Revision  of  colostomy 

Revision  of  colostomy 

Suture  small  mtestme 

Suture,  small  intestine 

Suture,  large  intestine 

Repair  of  bowei  lesion 

Intestinal  stncturopiasty 

Repair  txiwel  opening 

Repair  bowei  opening 

Repair  bowei  opening 

Repair  bowei-skm  fistula 

Repair  bowel  fistula 

Repair  bowel-bladder  fistula 

Repair  bowel-bladder  fistula 

Surgical  levision,  intestine 

Suspend  bowel  w  prosthesis 

Excision  of  bowel  pouch 

Excision  of  mesentery  lesion 

CPT  codes  ana  Sescnptiois  oni,  a-e  copyngT  Ar-ieoca'- Medea  Assocvatio-    Ai  q.giis  Rese-vec  Apo'cao*  f  Aqs '^c  a^ 
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CPT 

Status 

HCPCS 

Indicator 

44850 

C 

Repair  ot  Tiesenter^, 

44899 

C 

Bowei  surger^/  pr,ocedure 

44900 

c 

Dram  app  abscess  open 

4490- 

o 

Dram  app  abscess   percut 

44950 

c 

Appendectomv 

44955 

c 

Appendeclomv  add-on 

44960 

c 

Appendectortiv 

45110 

c 

Removal  ot  rectum 

45111 

c 

Parlial  rernovai  o'  rectum 

45112 

c 

Removal  o'  rectum 

45113 

c 

Partial  proctec'orrv 

45114 

c 

Parlial  rerr-iovai  ct  rectum 

45116 

c 

Partial  removal  of  rectum 

45119 

c 

Remove  rectum  w  reservoir 

45120 

c 

Removal  of  rectum 

45121 

c 

Removai  of  rectum  and  colon 

45123 

c 

Partial  proctectomy 

45126 

c 

Pelvic  exenteration 

45130 

c 

Excision  of  rectal  prolapse 

45135 

c 

Excision  of  recta!  prolapse 

•45136 

Q 

Excise  ileoanal  reservoir 

45540 

c 

Correct  rectal  prolapse 

4554^ 

c 

Correct  rectal  prolapse 

4555C 

c 

Repair  rectum  remove  sigmoid 

45562 

c 

Exploration,  repair  of  rectum 

45563 

c 

Exploration,  repair  of  rectum 

45800 

c 

Repair  recl'biadder  fistula 

45805 

c 

Repair  fistula  w  colostomy 

45820 

c 

Repair  rectourethrai  fistula 

45825 

c 

Repair  fistula  w  colostomy 

46705 

c 

Repair  of  anal  stricture 

46715 

c 

Repair  ot  anovaginai  fistuia 

46716 

c 

Repair  of  anovagmai  fistula 

46730 

c 

Construction  of  absent  anus 

46735 

c 

Construction  of  absent  anus 

46740 

c 

Construction  of  absent  anus 

46742 

c 

Repair  of  imperforated  anus 

46744 

c 

Repair  of  cloacal  anomaly 

46746 

c 

Repair  of  cloaca:  anomaly 

46748 

c 

Repair  of  cloacal  anomaly 

46751 

c 

Repair  of  anal  sphincter 

47001 

c 

Needte  biopsy   liver  add-on 

47010 

c 

Open  drainage,  liver  lesion 

47015 

c 

Iniecl  aspirate  liver  cvst 

47100 

c 

Wedge  biopsy  of  iiver 

47120 

c 

Partial  removal  ot  liver 

47122 

c 

Extensive  removal  of  nver 

47125 

c 

Partial  removal  of  live' 

47130 

c 

Partial  removal  of  liver 

47133 

c 

Removal  of  donor  iiver 

47134 

c 

Partial  removal  donor  liver 

47135 

c 

Transplantation  of  liver 

47136 

c 

Transplantation  of  liver 

47300 

c 

Surgery  for  liver  lesion 

47350 

c 

Repair  liver  wound 

47360 

c 

Repair  liver  wound 

47361 

c 

Repair  iiver  wound 

47362 

c 

Repair  liver  wound 

•47380 

c 

Open  ablate  liver  tumor  rt 

•47381 

c 

Open  ablate  liver  tumor  cr/o 

47400 

c 

Incision  of  liver  duct 

47420 

c 

Incision  of  bile  duct 

47425 

c 

incision  of  bile  duct 

47460 

c 

incise  bile  duct  sphincter 

47480 

c 

Incision  of  gallbladder 

Description 
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OPT/ 

Status 

HCPCS 

Indicator 

47490 

C 

47550 

C 

47570 

C 

47600 

C 

47605 

C 

47610 

C 

47612 

C 

47620 

C 

47700 

C 

47701 

c 

47711 

c 

47712 

c 

47715 

c 

47716 

c 

47720 

c 

47721 

c 

47740 

c 

47741 

c 

47760 

c 

47765 

c 

47780 

c 

47785 

c 

47800 

c 

47801 

47802 

c 

47900 

c 

48000 

c 

48001 

48005 

c 

48020 

c 

48100 

c 

48120 

c 

48140 

c 

48145 

c 

48146 

c 

48148 

c 

48150 

c 

48152 

c 

48153 

c 

48154 

c 

48155 

c 

48180 

c 

48400 

c 

48500 

c 

48510 

c 

48520 

c 

48540 

c 

48545 

c 

48547 

c 

48556 

c 

49000 

c 

49002 

c 

49010 

c 

49020 

c 

49021 

c 

49040 

c 

49041 

c 

49060 

c 

49061 

c 

49062 

c 

49201 

c 

49215 

c 

49220 

c 

49255 

c 

49425 

c 

incision  of  gallbladder 
Bile  duct  endoscopy  add-on 
Laparo  cholecystoenterostomy 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Exploration  of  bile  ducts 
Bile  duct  revision 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  cyst 
Fusion  of  bile  duct  cyst 
Fuse  gallbladder  &  bowel 
Fuse  upper  gi  structures 
Fuse  gallbladder  &  bowei 
Fuse  gallbladder  &  bowel 
Fuse  bile  ducts  and  bowel 
Fuse  liver  ducts  &  bowel 
Fuse  bile  ducts  and  bowel 
Fuse  bile  ducts  and  bowe* 
Reconstruction  of  bile  ducts 
Placement,  bile  duct  support 
Fuse  liver  duct  &  intestine 
Suture  bile  duct  injury 
Drainage  of  abdomen 
Placement  of  dram  pancreas 
Resectydebnde  pancreas 
Removal  of  pancreatic  stone 
Biopsy  of  pancreas 
Removal  of  pancreas  lesion 
Partial  removal  of  pancreas 
Partial  removal  of  pancreas 
Pancreatectomy 
Removal  of  pancreatic  duct 
Partial  removal  of  pancreas 
Pancreatectomy 
Pancreatectomy 
Pancreatectomy 
Removal  of  pancreas 
Fuse  pancreas  and  tx)we' 
Iniection,  intraop  add-on 
Surgery  of  pancreas  cyst 
Drain  pancreatic  pseudocyst 
Fuse  pancreas  cyst  and  bowe^ 
Fuse  pancreas  cyst  and  bowe' 
Pancreatorrtiaphy 
Duodenal  exclusion 
Removal,  allograft  pancreas 
Exploration  of  abdomen 
Reopening  of  abdomen 
Exploration  behind  abdomen 
Drain  abdominal  abscess 
Drain  abdominal  abscess 
Drain,  open,  abdom  abscess 
Dram  percut,  abdom  abscess 
Dram,  open  retrop  abscess 
Dram  percut.  retroper  absc 
Drain  to  pentoneal  cavity 
Removal  of  abctommal  lesion 
Excise  sacral  spine  tumor 
Multiple  surgery  abdomen 
Removal  of  omentum 
Insert  abdomen-venous  dram 


CPT  codes  arvj  descnptioos  only  a'-e  copyigi!  Ameicar  Medica  Assoaano^- 
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CPT/ 
HCPCS 


Status 
Indicator 


Description 


49428 

C 

49605 

C 

49606 

c 

49610 

C 

49611 

c 

49900  ' 

c 

49905 

c 

49906 

c 

50010 

c 

50020 

c 

50040  , 

c 

50045 

c 

50060 

c 

50065 

c 

50070 

c 

50075  i 

c 

50100  1 

c 

50120 

c 

50125 

c 

50130 

c 

50135 

c 

50205 

c 

50220 

c 

50225 

c 

50230 

c 

50234 

c 

50236 

c 

50240 

c 

50280 

c 

50290 

c 

50300 

c 

50320 

c 

50340 

c 

50360 

c 

50365 

c 

50370 

c 

50380 

c 

50400 

c 

50405 

c 

50500 

c 

50520 

c 

50525 

c 

50526 

c 

50540 

.  c 

50545 

c 

50546 

c 

50547 

t  c 

50548 

c 

50570 

c 

50572 

c 

50574 

c 

50575 

c 

50576 

c 

50578 

c 

50580 

c 

50600 

c 

50605 

c 

50610 

c 

50620 

c 

50630 

G- 

50650 

c 

50660 

c 

50700 

c 

50715 

c 

50722 

1  c 

Ligation  of  shunt 
Repair  umbilical  lesion 
Repair  umbilical  lesion 
Repair  umbilical  lesion 
Repair  umbilical  lesion 
Repair  of  abdominal  wall 
Omental  flap 

Free  omental  flap,  microvasc 
Exploration  of  kidney 
Renal  abscess,  open  dram 
Drainage  of  kidney 
Exploration  of  kidney 
Removal  of  kidney  stone 
Incision  of  kidney 
Incision  of  kidney 
Removal  of  kidney  stone 
Revise  kidney  blood  vessels 
Exploration  of  kidney 
Explore  and  dram  kidney 
Removal  of  kidney  stone 
Exploration  of  kidney 
Biopsy  of  kidney 
Removal  of  kidney 
Removal  of  kidney 
Removal  of  kidney 
Removal  of  kidney  &  ureter 
Removal  of  kidney  &  ureter 
Partial  removal  of  kidney 
Removal  of  kidney  lesion 
Removal  of  kidney  lesion 
Removal  of  donor  kidney 
Removal  of  donor  kidney 
Removal  of  kidney 
Transplantation  of  kidney 
Transplantation  of  kidney 
Remove  transplanted  kidney 
Reimplantation  of  kidney 
Revision  of  kidney/ureter 
Revision  of  kidney/ureter 
Repair  of  kidney  wound 
Close  kidney-skin  fistula 
Repair  renal-abdomen  fistula 
Repair  renal-abdomen  fistula 
Revision  of  horseshoe  kidney 
Laparo  radical  nephrectomy 
Laparoscopic  nephrectomy 
Laparo  removal  donor  kidney 
Laparo  remove  k/ureter 
Kidney  endoscopy 
Kidney  endoscopy 
Kidney  endoscopy  &  biopsy 
Kidney  endoscopy 
Kidney  endoscopy  &  treatment 
Renal  endoscopy/radiotracer 
Kidney  endoscopy  &  treatment 
Exploration  of  ureter 
Insert  ureteral  support 
Removal  of  ureter  stone 
Removal  of  ureter  stone 
Removal  of  ureter  stone 
Renroval  of  ureter 
Removal  of  ureter 
Revision  of  ureter 
Release  of  ureter 
Release  of  ureter 


CPT  cooes  and  descnDTions  Ofily  are  cooyngni  ArTierica"  Meds- 
Copyngril  Am^fican  D«ftai  Assoctaltor  AJI  rtgn&  reservec 
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CPT, 
HCPCS 


Status 
Indicator 


50725 

C 

50727 

C 

50728 

C 

50740 

c 

50750 

c 

50760 

c 

50770 

c 

50780 

c 

50782 

c 

50783 

c 

50785 

c 

50800 

c 

50810 

,  c 

50815 

c 

50820 

c 

50825 

c 

50830 

c 

50840 

c 

50845 

i  c 

50860 

I  c 

50900 

c 

50920 

c 

50930 

c 

50940 

c 

51060 

c 

51525 

c 

51530 

c 

51535 

c 

51550 

c 

51555 

c 

51565 

c 

51570 

c 

51575 

c 

51580 

c 

51585 

c 

51590 

c 

51595 

c 

51596 

c 

51597 

c 

51800 

c 

51820 

c 

51840 

c 

51841 

c 

51845 

c 

51860 

c 

51865 

c 

51900 

c 

51920 

c 

51925 

c 

51940 

c 

51960 

c 

51980 

c 

53085 

c 

53415 

c 

•53448 

c 

54125 

c 

54130 

c 

54135 

c 

54332 

c 

54336 

c 

54390 

c 

•54411 

c 

•54417 

c 

54430 

c 

54535 

c 

Descnption 


Release,  revise  jreter 

Revise  ureter 

Revise  ureter 

Fusion  of  ureter  &  kidney 

Fusion  of  ureter  &  kidney 

Fusion  of  ureters 

Splicing  of  ureters 

Reimplant  ureter  m  bladder 

Reimpiani  ureter  m  bladder 

Reimplant  ureter  m  bladder 

Reimplant  ureter  m  bladder 

Implant  ureter  in  bowel 

Fusion  of  ureter  &  bowei 

Unne  shunt  to  bowel 

CoQstruct  bowei  bladder 

Construct  bowel  bladder 

Revise  unne  flow 

Replace  ureter  by  bowei 

Appendico-vesicostomy 

Transplant  ureter  to  skin 

Repair  of  ureter 

Closure  ureter/'skm  fistula 

Closure  ureter/bowei  fistuia 

Release  of  ureter 

Removal  of  ureter  stone 

Removal  of  bladder  lesion 

Removal  of  bladder  lesion 

Repair  of  ureter  lesion 

Partial  removal  of  bladder 

Partial  removal  of  bladder 

Revise  bladder  &  ureter! si 

Removal  of  bladder 

Removal  of  bladder  &  nodes 

Remove  bladder  revise  tract 

Removal  of  bladder  &  nodes 

Remove  biadder'revise  tract 

Remove  bladder/revise  tract 

Remove  bladder/create  pouch 

Removal  of  pelvic  stnjctures 

Revision  of  bladder'urethra 

Revision  of  unnary  tract 

Attach  bladder'urethra 

Attach  bladder'urethra 

Repair  bladder  neck 

Repair  of  bladder  wouna 

Repair  of  bladder  wound 

Repair  bladder/vagina  lesion 

Close  bladder-uterus  fistula 

Hysterectomy/bladder  repair 

Correction  of  bladder  defect 

Revision  of  bladder  &  bowel 

Construct  bladder  opening 

Drainage  of  unnary  leakage 

Reconstruction  of  urettira 

Remov/repic  ur  sphinctr  comp 

Removal  of  penis  ' 

Remove  penis  &  nodes 

Pemove  penis  &  nodes 

Revise  pems/urettira 

Revise  penisyurethra 

Repair  penis  and  bJadder 

Remv/repte  penis  pros,  comp 

Remv/repic  penis  pros  compi 

Revision  of  penis 

Extensive  testis  surgery 

CPT  codes  and  descnptions  only  are  copynghl  Amencar  Ktodica!  Assocatxy  AH  Rights  Resetvec  Aoplcable  FARSTO^  AR=  AopN 
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CPT' 

Status 

Description 

HCPCS        Indicator 

54560     C 

Exploration  for  testis 

54650 

C                : 

Orchiopexy  (Fowler-Stephens) 

55600 

c            ( 

Incise  sperm  duct  poucr' 

55605 

C 

Incise  sperm  duct  pouch 

55650 

c 

Remove  sperm  duct  pouch 

55801  . 

c 

Removal  of  prostate 

55810     C                  \ 

Extensive  prostate  surgehv 

' 

55812 

c             ! 

Extensive  prostate  surger. 

55815 

C                1 

Extensive  prostate  surgery 

55821 

c          i 

Removal  of  prostate 

55831 

c 

Removal  of  prostate 

55840 

c 

Extensive  prostate  surger. 

55842 

c            1 

Extensive  prostate  surgery 

55845     C                  \ 

Extensive  prostate  surgery 

55862 

C 

Exiensive  prostate  surgef^ 

• 

55865 

c            i 

Extensive  prostate  surgery 

56630 

C                 1 

Extensive  vulva  surgery 

56631 

C 

Extensive  vulva  surgeny 

56632 

c 

Extensive  vulva  surgery' 

56633 

C 

Extensive  vulva  surgery 

56634 

C 

Extensive  vulva  surgei'V' 

56637 

C 

Extensive  vulva  surger/ 

56640 

C 

Extensive  vulva  surgery 

57110 

c 

Remove  vagina  wall   complete 

57111 

C 

Remove  vagina  tissue  compi 

57112 

C 

Vaginectomy  w  nodes   compi 

57270 

c 

Repair  of  bowel  pouch 

57280 

c 

Suspension  of  vagina 

57282 

C 

Repair  ot  vagina!  prolapse 

57292 

c 

Construct  vagina  with  graft 

57305 

c 

Repair  rectum-vagina  fistula 

57307 

c 

Fistula  repair  &  colostomy 

57308 

c 

Fistula  repair,  transpenne 

57311 

c 

Repair  urethrovaginal  les"on 

57335 

c 

Repair  vagina 

5753-! 

c 

Removal  of  cervix   radical 

57540 

c 

Removal  of  residual  cen/ix 

57545 

c 

Remove  cervix.repair  pelvis 

58140 

c 

Removal  of  uterus  lesion 

58150 

c 

Total  hysterectomy 

58152 

c 

Total  hysterectomy 

58180 

c 

Partial  hysterectomy 

58200 

c 

Extensive  hysterectomy 

58210 

c 

Extensive  hysterectomy 

58240 

c 

Removal  ot  pelvis  contents 

58260 

c 

Vaginal  hysterectomy 

58262 

c 

Vaginal  hysterectomy 

■       58263 

c 

Vaginal  hysterectomy 

58267 

c 

Hysterectomy  &  vagina  repair 

58270 

c 

Hysterectomy  &  vagina  repair 

58275 

c 

Hysterectomy/revise  vagma 

58280 

c 

Hysterectomy  revise  vagina 

58285 

c 

Extensive  hysterectomy 

58400 

c 

Suspension  of  uterus 

58410 

c 

Suspension  of  uterus 

58520 

c 

Repair  of  ruptured  uterus 

58540 

c 

Revision  of  uterus 

58605 

c 

Division  of  fallopian  tul^e 

^ 

58611 

c 

Ligate  oviduct(s)  add-on 

58700 

c 

Removal  ot  fallopian  tube 

58720 

c 

Removal  of  ovary  tubeisi 

58740 

c 

Revise  fallopian  tubeisi 

58750 

c 

Repair  oviduct 

58752 

c 

Revise  ovarian  tubeis) 

58760 

c 

Remove  tubal  oostruction 

• 

CPT  cooes  arx3  ^escr^ptiorts  oriy  are  copynght  Arne^)can  Mecca  Ass.")";  atr 
Cocvql""  Ar^e'cai-  Dentai  Assocat'CX"   All  ngMs  -eser^ec 


"-   Apr. «-,aDie  PARS  DFAPS  Apofy 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures — Continued 

[Calender  Year  2002' 


CPT' 
HCPCS 


Status 
Indicator 


Descnption 


C 

C 

c 
c 
c 
c 
c 
c 
c 


58770 

58805 

58822 

58825 

58940 

58943 

58950 

58951 

58952 
•58953     C 
•58954     C 

58960 

59100 

59120 

59121 

59130 

59135 

59136 

59140 

59325 

59350 

59514 

59525 

59620 

59830 

59850 

59851 

59852 

59855 

59856 

59857 

60254 

60270 

60271 

60502 

60505 

60520 

60521 

60522 

60540 

60545 

60600 

60605 

60650 

61105 

61107 

61t08 

61120 

61140 

61150 

61151 

61154 

61156 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

61210  I  C 

61250  i  C 

61253  j  C 

61304  I 

61305 

61312 

61313 

61314 

61315 

61320 

61321 

61332 


Create  new  tubal  opening 
Drainage  of  ovanan  cystis! 
Dram  ovary  abscess  percut 
Transposition,  ovary(s) 
Removal  of  ovary (s) 
Removal  of  ovaryls) 
Resect  ovanan  malignancy 
Resect  ovanan  malignancy 
Resect  ovanan  malignancy 
Tah.  rad  dissect  for  debulk 
Tah  rad  debulk/lymph  remove 
Exploratton  of  abdomen 
Remove  uterus  lesion 
Treat  ectopK;  pregnar>cy 
Treat  ectoptc  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectoptc  pregnarx;y 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Revision  of  cervix 
Repair  of  uterus 
Cesarean  delivery  only 
Remove  uterus  after  cesarean 
Attempted  vbac  delivery  only 
Treat  uterus  infection 
Abortion 
Abortion 
Abortion 
Abortion 
Abortion 
Abortion 

Extensive  thyroid  surgery 
Removal  of  thyroid 
Removal  of  thyroid 
Re-explore  parattiyroids 
Explore  parathyroid  glands 
Removal  of  thymus  gland 
Removal  of  thymus  gland 
Removal  of  thymus  gland 
Explore  adrenal  gland 
Explore  adrenal  gland 
Remove  carotid  body  lesion 
Remove  carotid  body  lesion 
Laparoscopy  adrenalectomy 
Twist  drill  hole 
Drill  skuH  tor  implantation 
Drill  skull  tor  drainage 
Burr  hole  tor  puncture 
Pierce  skull  tor  btopsy 
Pierce  skull  for  drainage 
Pierce  skull  tor  drainage 
Pierce  skull  &  remove  ctot 
Pierce  skuH  for  drainage 
Pierce  skull,  implant  device 
Pierce  skull  &  explore 
Pierce  skull  &  explore 
Open  skull  for  expk)ration 
Open  skull  tor  exptoration 
Open  skull  tor  drainage 
Open  skull  for  diBir^ge 
Open  skull  for  drainage 
Open  skull  for  drainage 
Open  skuU  tor  drainage 
Open  skull  tor  drainage 
Exptore/bKjpsy  eye  socket 


CPT  codes  and  descnptrans  only  ar*  cop/ngnt  Anr>encar  Medical  Assocattor  All  Rignts  Reservec  Appticaoie  f  ARS'Df  ARS  A(3Q»y 
Copynght  Amencar  Oemal  Assooatior  All  nghc  reserved 
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CPT 
HCPCS 


Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures — Continued 

[Calender  Year  2002] 


Status 
Indicator 


Description 


61333  C 

61334  C 
61340  C 
61343  C 
61345 
61440 
61450 
61458 
61460 
61470  C 
61480  C 
61490 
61500 
61501 
61510 
61512 
61514 
61516 
61518 

61519  C 

61520  C 

61521  C 
61522 
61524 
61526 
61530 
61531  C 
61533  C 
61534 
61535 
61536 
61538 
61539 
61541 
61542 
61543 
61544 
61545 
61546 
61548 
61550  C 
61552  C 
61556 
61557 
61558 
61559 
61563 
61564 
61570 
61571 

61575  C 

61576  C 
61580 
61581 
61582 

61583  C 

61584  C 

61585  C 

61586  C 
61590  C 
61591 
61592 
61595 
61596 


C 
C 
C 
C 
C 


C 
C 

C 

c 
c 
c 
c 
c 


c 
c 
c 
c 


c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


c 
c 
c 
c 
c 
c 
c 
c 


c 
c 
c 


c 
c 
c 
c 


61597     C 


Explore  orbil'remove  lesion 
Explore  orbiLremovo  object 
Relieve  cranial  pressure 
Incise  skull  (press  relief) 
Relieve  cranial  pressure 
Incise  skull  for  surgeoy 
Incise  skull  for  surger\ 
Incise  skull  for  brain  //oy^d 
Incise  skull  for  surgery 
Incise  skull  for  surgen,' 
Incise  skull  for  surgery 
Incise  skull  tor  surgery 
Removal  of  skull  lesion 
Remove  infected  skuii  bone 
Removal  of  brain  lesion 
Remove  brain  lining  lesion 
Removal  of  brain  abscess 
Removal  of  bram  lesion 
Removal  of  bram  lesion 
Remove  brain  lining  lesion 
Removal  of  brain  lesion 
Removal  of  bram  lesion 
Removal  of  bram  abscess 
Removal  of  bram  lesion 
Removal  of  bram  lesion 
Removal  of  bram  lesion 
Implant  bram  electrodes 
Implant  bram  electrodes 
Removal  of  bram  lesion 
Remove  brain  electrodes 
Removal  of  bram  lesion 
Removal  of  bram  tissue 
Removal  of  bram  tissue 
Incision  of  bram  tissue 
Removal  of  bram  tissue 
Removal  of  bram  tissue 
Remove  &  treat  bram  lesion 
Excision  of  bram  tumor 
Removal  of  pituitary  gland 
Removal  of  pituitary  gland 
Release  of  skuli  seams 
Release  of  skull  seams 
Incise  skull,  sutures 
Incise  skull  sutures 
Excision  of  skull  sutures 
Excision  of  skull  sutures 
Excision  of  skuli  tumor 
Excision  of  skull  tumor 
Remove  foreign  body   Dram 
Incise  skull  for  bram  wound 
Skull  base,  brainstem  surger. 
Skull  base/bramstem  surgery 
Craniofacial  approach  skull 
Craniofacial  approach,  skull 
Craniofacial  approach,  skull 
Craniofacial  approach,  skull 
Orbitocranial  approach,  skull 
Orbitocranial  approach  skull 
Resect  nasopharynx   skun 
Infratemporal  approach  skull 
Infratemporal  approach, skull 
Orbitocranial  approach  skull 
Transtemporal  approach  skull 
Transcochlear  approach,  skull 
Transcondylar  anproach  skull 


CPT  cooes  a-^a  ^esc-  Dtic-s  .^mv  a-e  cocygr-'  A~ef'ca-  Me,:)icai  Associttion  All  Rights  Reserve   App,K.aD«  FARSDFARS  Apply 
Copt'-gf  A-^e"car  3e"ta,  Assoc, atic  Ai  -q'-'s  osewec 
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ADDENDUf^  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures- 

[Calender  Year  2002] 


-ContinLiea 


CPT 
HCPCS 


Status 
Indicator 


61598 

C 

61600 

c 

61601 

c 

61605 

c 

61606 

c 

61607 

c 

61608 

c 

61609 

c 

61610 

c 

61611 

61612 

c 

61613 

c 

61615 

c 

61616 

c 

61618 

c 

61619 

c 

61624 

c 

61680 

^ 

61682 

c 

61684 

c 

61686 

c 

61690 

c 

61692 

c 

61697 

c 

61698 

c 

61700 

c 

61702 

c 

61703 

c 

61705 

c 

61708 

c 

61710 

c 

61711 

c 

61720 

c 

61735 

c 

61750 

c 

61751 

c 

61760 

c 

61770 

c 

61850 

c 

61860 

c 

61862 

c 

61870 

c 

61875 

c 

62000 

c 

62005 

c 

62010 

c 

62100 

c 

62115 

c 

62116 

c 

62117 

c 

62120 

c 

62121 

c 

62140 

c 

62141 

c 

62142 

c 

62143 

c 

62145 

c 

62146 

c 

62147 

c 

62180 

c 

62190 

c 

62192 

c 

62200 

c 

62201 

c 

62220 

c 

Transpetrosal  approach/skull 

Resect  excise  cranial  lesion 
Reseclexcise  craniai  lesion 
Reseclexcise  cranial  lesion 
Resect,  excise  cranial  lesior- 
Reseclexcise  cranial  lesio^^ 
Reseclexcise  cranial  lesion 
Transect  artery  smus 
Transect  artery    smus 
Transect  artery   smus 
Transect  artery   smus 
Remove  aneurysm   smus 
Reseclexcise  lesion   skull 
Reseclexcise  lesion   skuH 
Repair  dura 
Repair  dura 

Occlusion  embolization  catr-, 
Intracranial  vessel  surges 
Intracranial  vessel  surgeny 
Intracranial  vessel  surgeny 
I  Intracranial  vessel  surgeny 
I  Intracranial  vessel  surgery 
Intracranial  vessel  surgery 
Bram  aneurysm  repr  complx 
Brain  aneurysm  repr  complx 
Brain  aneurysm  repr   simple 
Inner  skull  vessel  surgeny 
Clamp  neck  arteny 
Revise  circulation  to  head 
Revise  circulation  to  head 
Revise  circulation  to  head 
Fusion  of  skull  arteries 
Incise  skulllirain  surgery 
I  Incise  skull/brain  surgery 
I  Incise  skulLbrain  biopsy 

Bram  biopsy  w  cl  mr  guide 
I  Implant  bram  electrodes 
Incise  skull  for  treatment 
Implant  neuroelectrodes 
Implant  neuroelectrodes 
Implant  neurostimui   subcor 
Implant  neuroelectrodes 
Implant  neuroelectrodes 
Treat  skull  fracture 
Treat  skull  fracture 
Treatment  of  head  inluny 
Repair  bram  fluid  leaKage 
Reduction  of  skull  defect 
Reduction  of  skull  defect 
Reduction  of  skull  defect 
Repair  skull  cavity  lesion 
Incise  skull  repair 
Repair  of  skull  defect 
Repair  of  skull  defect 
Remove  skull  plate  flap 
Replace  skull  plate 'flap 
Repair  of  skull  &  bram 
Repair  of  skull  with  graft 
Repair  of  skull  with  graft 
Establish  bram  cavity  shunt 
Establish  brain  cavity  shunt 
Establish  bram  cavity  shunt 
Establish  bram  cavity  shunt 
Establish  brain  cavity  shunt 
Establish  bram  cavity  shunt 


,'esc'ioiion 


\ 


CPT  cocJes  aofl  oescnptiop?  cM-ify  a'e  copvig'-'!  A'^e'tca"-  Meotca  Associat'or   At  M-gf^ts  Res^'vec   Appitoao**'  '  A«b)  D^-AHb  Appfy 
Copynght  A-n^ncan  Denta'  AssociaTic-   Ai:  ignts  -ese'^'«:  « 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

[Calender  Year  2002] 


CPT 

Status 

HCPCS 

indicator 

62223 

C 

62256 

C 

62258 

C 

62351 

C 

63043 

C 

63044 

C 

63075 

C 

63076 

C 

6X77 

C 

63078 

C 

63081 

C 

63082 

C 

63085 

C 

63086 

C 

63087 

C 

63088 

C 

63090 

C 

63091 

C 

63170 

C 

63172 

C 

63173 

c 

63180 

c 

63182 

c 

63185 

c 

63190 

c 

63191 

c 

63194 

c 

63195 

c 

63196 

c 

63197 

c 

63198 

c 

63199 

c 

63200 

c 

63250 

c 

63251 

c 

63252 

c 

63265 

c 

63266 

c 

63267 

c 

63268 

c 

63270 

c 

63271 

c 

63272 

c 

63273 

c 

63275 

c 

63276 

c 

63277 

c 

63278 

c 

63280 

c 

63281 

c 

63282 

c 

63283 

c 

63285 

c 

63286 

c 

63287 

c 

63290 

c 

63300 

c 

63301 

c 

63302 

c 

63303 

c 

63304 

c 

63305 

c 

63306 

c 

63307 

c 

63308 

c 

Description 


Establish  brain  cavity  shunt 
Remove  bram  cavity  shunt 
Replace  bram  cavity  shunt 
Implant  spina:  canai  cath 
Laminotomy   addi  cer^/ical 
Laminotomy   addi  lumbar 
Neck  spine  disk  surgery 
Neck  spine  disk  surgery 
Spine  disk  surgery   thorax 
Spine  disk  surgery   thorax 
Removal  of  vertebral  body 
Remove  vertebral  body  add  on 
Remova;  of  vertebra'  booy 
Remove  vertebral  body  add-on 
Removal  of  vertebra:  body 
Remove  vertebra!  body  add-on 
Removal  of  vertebra:  body 
Remove  vertebral  body  add-on 
Incise  spinal  cord  tract; S) 
Drainage  of  spmai  cyst 
Drainage  of  spmai  cyst 
Revise  spmai  cord  ligaments 
Revise  spmai  cord  ngamenis 
Incise  spinal  column  nen^es 
Incise  spinal  column  nerves 
Incise  spinal  column  nerves 
Incise  spmai  column  &  cord 
Incise  spinal  column  &  cord 
Incise  spinal  column  &  cord 
Incise  spinal  column  &  cord 
Incise  spmai  column  &  cord 
Incise  spinal  column  &  cord 
Release  of  spmai  cord 
Revise  spinal  cord  vessels 
Revise  spina!  cord  vessels 
Revise  spinal  cord  vessels 
Excise  intraspmai  lesion 
Excise  intraspinal  lesion 
Excise  intraspinal  lesion 
Excise  ntraspinai  tesion 
Excise  intraspinal  lesion 
Excise  mtraspinai  lesion 
Excise  intraspinal  lesior 
Excise  intraspmai  lesicr 
Biopsy  excise  spina  tumor 
Biopsy  excise  spma^  ttimor 
Biopsy  excise  spmai  tumor 
Biopsy  excise  spma'  tumor 
Biopsy  excise  spma-  tumor 
Biopsy  excise  spinal  tumor 
Biopsy  excise  spinal  tumor 
Biopsy  excise  spina!  tumor 
Biopsyexcise  spmai  tumor 
Biopsy  excise  spmai  tumor 
Biopsy  excise  spmai  tumor 
Biopsy  excise  spmai  tumor 
Removal  of  vertebra:  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebrai  body 
Removal  of  vertebral  body 
Remove  vertebrai  body  add  on 


are  copyght  Amer^car  Medical  Association  All  Rights  Reserved  AppipcaDie  FARS  Df  ARS  Adph 
^'■^^  All  nghts  reserved 
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(Calender  vear  2002] 


CPT/ 

Status 

HCPCS 

Indicator 

63700 

C 

63702 

C 

63704 

C 

63706 

C 

63707 

C 

63709 

c 

63710 

c 

63740 

c 

64752 

c 

64755 

c 

64760 

c 

64763 

c 

64766 

c 

64802 

c 

64804 

c 

64809 

c 

64818 

c 

64820 

c 

64866 

c 

64868 

c 

65273 

c 

69150 

c 

69155 

c 

69502 

c 

69535 

c 

69554 

c 

69950 

c 

69970 

c 

75900 

c 

75952 

c 

75953 

c 

92970 

c 

92971 

c 

92975 

c 

92986 

c 

92987 

c 

92990 

c 

92992 

c 

92993 

c 

92997 

c 

92998 

c 

94652 

c 

99190 

c 

99191 

c 

99192 

c 

99251 

c 

99252 

c 

99253 

c 

99254 

c 

99255 

c 

99261 

c 

99262 

c 

99263 

c 

99295 

c 

99296 

c 

99297 

c 

99298 

c 

99356 

c 

99357 

c 

99433 

c 

Descnption 


Repair  of  spinal  herniation 
Repair  of  spinal  herniation 
Repair  of  spinal  herniation 
Repair  of  spinal  herniation 
Repair  spinal  fluid  leakage 
Repair  spinal  fluid  leakage 
Graft  repair  of  spine  defect 
Install  spinal  shunt 
Incision  of  vagus  nenw'e 
Incision  of  stomach  nerves 
Incision  of  vagus  nerve 
Incise  hip/thigh  nerve 
Incise  hIp/thigh  nerve 
Remove  sympathetic  nerves 
Remove  sympathetic  nen/es 
Remove  sympathetic  nerves 
Remove  symfjathettc  nerves 
Remove  sympathetic  nerves 
Fusion  of  facial/other  nerve 
Fusion  of  facial/Other  nerve 
Repair  of  eye  wound 
Extensive  ear  canal  surgery 
Extensive  ear/neck  surgery 
Mastoidectomy 

Remove  part  of  temporal  bone 
Remove  ear  lesion 
Incise  inner  ear  nerve 
Remove  inner  ear  lesion 
Artenal  catheter  exchange 
Endovasc  repair  abdom  aorta 
Abdom  aneurysm  endovas  rpr 
Cardloassist,  internal 
Cardioassist.  external 
Dissolve  clot,  heart  vessel 
Revision  of  aortic  valve 
Revision  of  mitral  valve 
Revision  of  pulmonary  valve 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Pul  art  balloon  repr  percut 
Pul  art  balloon  repr,  percut 
Pressure  breathing  (IPPB) 
Special  pump  services 
Special  pump  services 
Special  pump  services 
Initial  inpatient  consult 
Initial  inpatient  consult 
Inrtial  inpatient  consult 
Initial  infjattent  consult 
Initial  inpattent  consult 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult 
Neonatal  critical  care 
Neonatal  cnttcal  care 
Neonatal  cnticai  care 
Neonatal  critical  care 
Prolonged  ^lervice.  inpatient 
Prolonged  service,  inpatient 
Normal  newborn  care/hospital 


CPT  codes  and  descriptions  only  are  copynght  American  Medical  Association 
Copyright  American  Dental  Association  All  nghts  reserved 
'Code  is  new  tn  2002 


All  Rights  Reserved  Applicable  FARS'DFARS  Apply. 
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Addendum  H  — Wage  Index  for 
Urban  Areas — Continued 


Urban  Area 

Wage 

(Constituent  Counties) 

Index 

0O40    Abilene,  TX  

0  7983 

Taylor  TX 

0060    ^Aguadilla  PR      

0  4832 

Aguada  PR 

Aguadilla   PR 

Moca,  PR 

0080     Akron   OH       

0  9876 

Portage.  OH 

Summit,  OH 

0120     Albany   GA    

1  0640 

Dougtierty  GA 

Lee,  GA 

0160     ^Albany-Sctienectady- 

Troy   NY          

0  8547 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga.  NY 

Schenectady   NY 

Schohane,  NY 

0200     Albuquerque   NM  

0.9750 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 

0220    Alexandria  LA      

0  8059 

Rapides  LA 

0240     Allentown-Bethlehem-Eas- 

ton,  PA  

1  0077 

Carbon.  PA 

Letiigh,  PA 

Norttiampton  PA 

0280    Altoona   PA  

09126 

Blair   PA 

0320     Amanllo   TX 

Potter,  TX 

0  8711 

Randall,  TX 

0380    Anchorage,  AK 

1  2696 

Anchorage.  AK 

0440     Ann  Artior.  Ml  

1  1098 

Lenawee,  Ml 

Livingston   Ml 

Washtenaw   Ml 

0450    Anniston  AL 

08276 

Calhoun,  AL 

0460     Appleton-Oshkosh- 

Neenah,  Wi  

0  9241 

Calumet.  WI 

Outagamie,  W! 

Winnebago  WI 

0470    ^Arecibo  PR 

0  4832 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

0480    Asheville,  NC  

0  9200 

Buncombe  NC 

Madison.  NC 

0500    Athens  GA 

0  9842 

Clarke.  GA 

Madison.  GA 

Oconee.  GA 

0520     ^Atlanta,  GA  

1  0058 

Barrow,  GA 

Bartow.  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

Urban  Area 
iConstituent  Counties) 

DeKalb,  GA 

Douglas  GA 

Fayette.  GA 

Forsyth   GA 

Fulton   GA 

Gwinnett,  GA 

Henry    GA 

Newton   GA 

Paulding    GA 

Pickens   GA 

Rockdale  GA 

Spalding,  GA 

Walton   GA 
0560    Atianfic-Cape  May,  NJ  

Atlantic   NJ 

Cape  May   NJ 
0580     Auburn-Opelika,  AL  

Lee  AL 
0600     Augusta-Aiken,  GA-SC  

Columbia,  GA 

McDjffie   GA 

Richmond   GA 

Aiken,  SC 

Edgefield  SC 
0640     'Austm^San  Marcos,  TX 

Bastrop  TX 

Caldwell,  TX 

Hays,  TX 

Travis   TX 

Williamson   TX 
0680    ^Bakerstield.  GA  

Kern,  GA 
0720     'Baltimore   MD  

Anne  Arundel   MD 

Baltimore   MD 

Baltimore  Cify   MD 

Carroll   MD 

Harford   MD 

Howard  MD 

Queen  Anne  s,  MD 
0733     Bangor   ME  

Penobscot  ME 
0743     Barnstable-Yarmouth,  MA 

Barnstable   MA 
0760    Baton  Rouge   LA  

Ascension   LA 

East  Baton  Rouge   LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
0840     Beaumont-Port  Arthur.  TX 

Hardin  TX 

Jetlerson,  TX 

Orange,  TX 
0860    Beilingham  WA  

Whatcom   WA 
0870     2  Benton  Harbor,  Ml  

Bernen   Ml 
0875     '  Bergen-Passaic,  NJ  

Bergen,  NJ 

Passaic,  NJ 
0880     Bilhngs   MT   

Yellowstone.  MT 
0920    Biloxi-Gulfport-Pascagoula 

MS   .  

Hancock.  MS 

Harrison,  MS 

Jackson,  MS 
0960     ^Binghamton,  NY 

Broome  NY 

Tioga  NY 


Wage 
Index 


1  1293 

0  8230 
0  9970 


0  9597 


09659 
0.9856 


0  9593 

1  3626 

0  8149 

0  8442 

1  1826 
09000 
1  1808 

0.9352 

0.8440 

08547 


ADDENDUM  H.— Wage  Index  for 
URBAN  Areas— Continued 

Urban  Area  Wage 

(Constituent  Counties)  Index 


1000     Birmingham.  AL  

0  8808 

Blount.  AL 

Jetlerson.  AL 

St.  Clair.  AL 

Shelby.  AL 

1010    Bismarck.  ND  

07984 

Burleigh,  ND 

Morton,  ND 

1020     Bloomington,  IN  

0  8842 

Monroe,  IN 

1040    Bloomington-Normal,  IL  . 

0  9038 

McLean.  IL 

1080    Boise  City.  ID  

0.9050 

Ada,  ID 

Canyon,  ID 

1 1 23    '2  Boston-Worcester-Law- 

rence-Lowell-Brockton,   MA-NH 

(MA  Hospitals)   

1  1454 

Bnstol,  MA 

Essex,  MA 

Middlesex,  MA 

Norlolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Mernmack,  NH 

Rockingham,  NH 

Strafford,  NH 

^ 

1123     '  Boston-Worcester-Law- 

rence-Lowell-Brockton.   MA-NH 

(NH  Hospitals) 

1  1293 

Bnstol.  MA 

Essex.  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 

1125     Boulder-Longmont,  CO  

09799 

Boulder,  CO 

1145    Brazoria,  TX  

0  8209 

Brazona,  TX 

1150    Bremerton,  WA  

1.0758 

Kitsap,  WA 

1240    Brownsville-Harlingen-San 

Benito,  TX  

0  9012 

Cameron,  TX 

1260    Bryan-College  Station,  TX 

09328 

Brazos,  TX 

1280     '•  Buffalo-Niagara  Falls.  NY 

0  9459 

Ene,  NY 

Niagara,  NY 

1303     Burlington,  VT  

09883 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    ^Caguas,  PR  

0.4832 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320    Canton-Massillon,  OH  

08956 

Carroll,  OH 

Stark,  OH 
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Addendum  H. — Wage  Index  for 
Urban  Areas — Continued 


Urban  Area 
(Constituent  Counties) 


Wage 
Index 


1350     Casper.  WY 

0  9496 

Geauga,  OH 

Natrona  WY 

Lake  OH 

1360    Cedar  Rapids  lA  

0.8699 

Lorain   OH 

Linn,  lA 

Medina  OH 

1400    Champaign-Urbana  IL 

09306 

1720     Colorado  Spnngs   CO 

09744 

Champaign.  IL 

El  Paso  CO 

1440    Charleston-North    Charles- 

1740    Columbia   MO  

08686 

ton,  SC  

0  9206 

Boone.  MO 

Berkeley.  SC 

1760     Columbia   SC    

0  9492 

Charleston  SC 

Lexington,  SC 

Dorchester,  SC 

Richland  SC 

1480     Charleston   WV  

0  9264 

1800     Columbus   GA-AL 
Russell.  AL 

Kanawha.  WV 

08440 

Putnam,  WV 

Chattahoochee  GA 

1 520     '  Charlotte-Gastonia-Rock 

Hams,  GA 

Hill  NC-SC                 

0  9407 

Muscogee  GA 
1840     'Columbus  OH  

Cabarms,  NC 

0  9565 

Gaston   NC 

Delaware  OH 

Lincoln.  NC 

Fairtield  OH 

Mecklenburg,  NC 

Franklin,  OH 

Rowan,  NC 

Licking  OH 

Stanly.  NC 

Madison  OH 

Union.  NC 

Pickaway   OH 

York.  SC 

1880     Corpus  Chnsti   TX  

0  8341 

1540    Charlottesville  VA 

1  0566 

Nueces  TX 
San  Patncio  TX 

Altjemarle  VA 

Charlottesville  City.  VA 

1890    Corvallis  OR     

1  1646 

Fluvanna.  VA 

Benton.  OR 

Greene.  VA 

1900     'Cumberland           MD-WV 

1560    Chattanooga  TN-GA  

Catoosa.  GA 

0  9369 

(MD  Hospitals)  

0  8859 

Allegany  MD 

Dade,  GA 

Mineral   WV 

Walker.  GA 

1900    Cumberland,  MD-WV  (WV 

Hamilton,  TN 

Hospital)           

0  8306 

Manon.  TN 

Allegany.  MD 

1580    zCheyenne.  WY 

0  8747 

Mineral  WV 

Laramie.  WY 

1.1046 

1920     '  Dallas  TX      

0  9936 

1600    '  Chicago,  IL 

Collin   TX 

Cook.  IL 

Dallas  TX 

DeKalb,  IL 

Denton.  TX 

DuPage.  IL 

Ellis   TX 

Grundy,  IL 

Henderson  TX 

Kane,  IL 

Hunt   TX 

Kendall,  IL 

Kaufman,  TX 

Lake,  IL 

Rockwall   TX 

McHenry   IL 

1950     Danville   VA   

08613 

Will,  IL 

Danville  Crfy  VA 

1620    Chico-Paradise.  CA  

0  9856 

Pittsylvania,  VA 

Butte.  CA 

1960    Davenport-Moline-Rock  Is- 

1640    1  Cincinnati.  OH-KY-IN  

0  9473 

land  lA-IL 

08638 

Dearbom,  IN 

Scott  lA 

Ohio.  IN 

Henry,  IL 

Boone,  KY 

Rock  Island  IL 

Campbell.  KY 

2000     Daylon-Spnngfield  OH 

0  9225 

Gallatin,  KY 

Clark,  OH 

Grant,  KY 

Greene  OH 

Kenton,  KY 

Miami.  OH 

Pendleton,  KY 

Montgomery   OH 

Brown,  OH 

2020     Daylona  Beach   FL  

0  8972 

Clermont,  OH 

Flagler  FL 

Hamillon,  OH 

Volusia.  FL 

Wan-en.  OH 

2030    Decatur  AL     

0  8775 

1660    Clarksville-Hopkinsville 

Lawrence.  AL 

TN-KY 

0  8393 

Morgan,  AL 
2040     2  Decatur   IL     

Christian,  KY 

0  8053 

Montgomery.  TN 

Macon.  IL 

1680    '  Cleveland-Lorain-Elyria, 

2080     '  Denver  CO  

1.0328 

OH  

0  9457 

Adams  CO 
Arapahoe,  CO 

Ashtabula,  OH 

Cuyahoga.  OH 

Denver,  CO 

Urt)an  Area 
(Constituent  Counties) 


Wage 

Index 


Douglas   CO 

Jefferson  CO 
2120     Des  Moines   lA  '        C  6779 

Dallas  lA 

Polk,  lA 

Warren   I, A 
2160     'Detroit   Ml      10487 

Lapeer  Ml 

Macomb  M! 

Monroe  Ml 

Oakland  Ml 

St    Clair    Ml 

Wayne  Ml 
2180     Dothan   AL     

Dale  AL 

Houston   AL 
2190     Dover   DE   

Kent   DE 
2200     Dubuque   lA  

Dubuque   I A 
2240     Duluth-Supenor   MN-Wl 

St   LOUIS  MN 

Douglas  Wi 
2281     Dutchess  County   NY   

Dutcriess  NY 
2290     'Eau  Claire   WI       

Chippewa  Wi 

Eau  Claire   WI 
2320     El  Paso   TX     

El  Paso,  TX 
2330     Elkhart-Goshen,  IN  

Elkhart   IN 
2335     ?Elmira  NY  

Criemung   NY 
2340     Entd   OK 

Garfield  OK 
2360     Ene   PA  , 

Ene  PA 
2400     Eugene- Spnngfiekj  OR  . 

Lane  OR 
2440    '  Evansville-Henderson 

IN-KY  (IN  Hospitals)  

Posey    IN 

Vandertxjrgh   IN 

Wamck,  IN 

Henderson   KY 
2440     Evansville-Henderson     IN- 
KY (KY  Hospitalsj  '       0  8514 

Posey  IN 

VandertHjrgh   IN 

Wamck   IN 

Henderson  KY 
2520     Fargo-Moorhead   ND-MN  0  9267 

Clay   MN 

Cass  ND 
2560    Fayetteville  NC      0  9027 

Cumberland   NC 
2580     Fayetteville-Spnngdale- 

Rogers  AR    0  8445 

Benton   AR 

Washington   AR 
2620     Flagstaff  AZ-UT    1  0556 

Coconino   AZ 

Kane.  UT 
2640     Flint   Ml   1  OO'^S 

Genesee  Ml 
2650     Florence   AL  0  7889 

Colbert  AL 

Lauderdale  AL 
2655     Florence   SC  '        0  8722 


0  7988 

1  0296 

08519 
1  0284 

1  0532 
09O68 

0  9215 
0  9638 
0  8547 

0  8357 
C8716 

1  1471 

0.8721 


I 
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Addendum  H.— Wage  Index  for 
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Urban  Area 

Wage 

(Constituent  Counties) 

Index 

Florence   SC 

2670     Fort  Collins-Loveiand,  CO 

1  0045 

Larimer  CO 

2680     ■  Ft   Lauderdale   FL  

1  0784 

Broward   FL 

2700     Fort  Myers-Cape  Corai   FL 

09374 

Lee   FL 

2710     Fort  Pierce-Port  St.  Lucie, 

FL            

1.0214 

Martin    FL 

St   Lucie    FL 

2720     Fort  Smith   AR-OK  

0  8053 

Crav/tord    AR 

Sebastian  AR 

Sequoyah  OK 

2750     Fort  Walton  Beach    FL  

09002 

Okaloosa  FL 

2760     Fort  Wayne   IN        

0  9203 

Adams,  IN 

Allen,  IN 

De  Kalb  IN 

Huntington    IN 

Wells    IN 

Whitley   IN 

2800     '  Forth  Worth-Arlington    TX 

0.9394 

Hood    TX 

Johnson   TX 

Parker   TX 

Tarrant  TX 

2840     Fresno   CA     

0  9984 

Fresno   CA 

Madera  CA 

2880     Gadsden   AL  

08792 

Etowah   AL 

2900    Gainesville  FL    

0  9481 

Alachua  FL 

2920     Galveston-Texas  City,  TX 

1  0313 

Galveston  TX 

2960     Gary   IN  

0  9530 

Lake   IN 

Porter  IN 

2975    -"Glens  Falls,  NY  

0.8547 

Warren   NY 

Washington    NY 

2980     Goldsboro   NC      

0  8709 

Wayne  NC 

2985     Grand  Forks   ND-MN    

09119 

Polk,  MN 

Grand  Forks   ND 

2995     Grand  Junction   CO       

0.9774 

Mesa  CO 

3000     •  Grand  Rapids-Muskegon- 

Holland,  Ml           

1.0048 

Allegan  Ml 

Kent  Ml 

Muskegon   Ml 

Ottawa  Ml 

3040     Great  Falls   MT      

0  9195 

Cascade  MT 

3060    Greeley  CO    

0  9495 

Weld  CO 

3080     Green  Bay  Wl       

0.9357 

Brown.  Wl 

3120     '  Greenstxjro-Winston- 

Salem-High  Point,  NC  

0  9539 

Alamance  NC 

Davidson.  NC 

Davie,  NC 

Forsyth   NC 

Guilford   NC 

Urban  Area 

Wage 

(Constituent  Counties) 

Index 

Randolph   NC 

Stokes   NC 

Yadkin  NC 

3150     Greenville.  NC  

0  9289 

Pm  NC 

3160    Greenville-Spartanburg- 

Ander 
Ander 

son,  SC      

0  9217 

son,  SC 

Cherokee  SC 

Greenville   SC 

Pickens   SC 

Sparta 

nDurg   SC 

3180     ' 

Hagerstown.  MD  

0  8859 

Washington   MD 
3200     Hamilton-Middletown,  OH  0  9287 

Butler.  OH 
3240    Harnsburg-Let)anon-Car- 

lisle,  PA  0  9425 

Cumberland,  PA 

Dauphin   PA 

Lebanon,  PA 

Perr>.  PA 
3283     '  -'Hartford,  CT  1  2077 

Hartford  CT 

Litchfield,  CT 

Middlesex  CT 

Tolland.  CT 
3285     ^Hafliesburg,  MS  0  7528 

Forrest.  MS 

Lamar   MS 
3290     Hickory-Morganton-Lenoir, 

NC     0  9367 

Alexander.  NC 

Burke.  NC 

Caldwell,  NC 

Catawba  NC 
3320     Honolulu   HI  1  1544 

Honolulu   HI 
3350     Houma   LA  0  7975 

Lafourche   LA 

Terrebonne,  LA 
3360     'Houston,  TX  0  9631 

Chambers.  TX 

Fort  Bend  TX 

Harns.  TX 

Liberty  TX 

Montgomery.  TX 

Waller  TX 
3400     Huntington-Ashland,      WV- 

KY-OH  0  9616 

Boyd   KY 

Carter  KY 

Greenup  KY 

Lawrence  OH 

CabeH  WV 

Wayne   WV 
3440     Huntsville,  AL  0  8883 

Limestone   AL 

Madison   AL 
3480     '  Indianapolis,  IN  0.9698 

Boone   IN 

Hamilton,  IN 

Hancock  IN 

Hendncks,  IN 

Johnson,  IN 

Madison   IN 

Manor    IN 

Morgan,  IN 

Shelby,  IN 
3500     Iowa  City    lA 0,9859 


ADDENDUM  H.— Wage  Index  for 
Urban  Areas— Continued 

Urban  Area  Wage 

(Constituent  Counties)  Index 

* 

Johnson.  lA 
3520    Jackson.  Ml       0  9257 

Jackson.  Ml 
3560    Jackson.  MS   0.8491 

Hinds.  MS 

Madison,  MS 

Rankin   MS 
3580     Jackson   TN  0  9013 

Madison  TN 

Chester,  TN 
3600     1  Jacksonville,  FL  0  9223 

Clay.  FL 

Duval,  FL 

Nassau.  FL 

St  Johns,  FL 
3605     2  Jacksonville   NC     0  8535 

Onslow.  NC 
3610    =' Jamestown  NY 0  8547 

Chautauqua.  NY 
3620    Janesville-Beloit,  Wl 0  9739 

Rock.  Wl 
3640     Jersey  City   NJ  1.1178 

Hudson.  NJ 
3660    Johnson       City-Kingsporl- 

Bnstol.  TN-VA  08617 

Carter.  TN 

Hawkins.  TN 

Sullivan.  TN 

Unicoi.  TN 

Washington.  TN 

Bnstol  City.  VA 

Scott.  VA 

Washington.  VA 
3680    Johnstown,  PA  0  8723 

Cambna.  PA 

Somerset.  PA 
3700    Jonesboro.  AR  0  8425 

Craighead.  AR 
3710    Joplin.  MO  0,8727 

Jasper.  MO 

Newlon.  MO 
3720    Kalamazoo-Battlecreek,  Ml  1 .0639 

Calhoun,  Ml 

Kalamazoo.  Ml 

Van  Buren.  Ml 
3740    Kankakee.  IL    0  9889 

Kankakee.  IL 
3760     1  Kansas  City.  KS-MO  0  9536 

Johnson.  KS 

Leavenworth.  KS 

Miami,  KS 

Wyandotte.  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 
3800    Kenosha,  Wl   0  9568 

Kenosha,  Wl 
3810    ^Killeen-Temple.  TX  0  7714 

Bell,  TX 

Coryell,  TX 
3840    Knoxville.  TN    ....: 0.8890 

Anderson.  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 
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Addendum  H  — Wage  Index  fop 
Urban  Areas — Continued 


Urt>an  Area 

Wage 

Urban  Area 

Wage 

Urtjan  Area 

Wage 

(Constituent  Counties) 

Index 

(Constituent  Counties) 

Index 

(Constituent  Counties; 

Index 

Union  TN 

Scott   IN 

Washington   MN 

3850     Kokomo.  IN  

09184 

Bulim.  KY 

Wnght   MN 

Howard.  IN 

Jefferson,  KY 

Pierce  Wl 

Tipton,  IN 

Oldham  KY 

St  Croix  Wl 

3870    La  Crosse.  WI-MN     

0  9250 

4600     Lubbock  TX     

0  8463 

5140     Missoula   MT , 

Missoula   MT                                  1 

0  9364 

Houston.  MN 

Lubbock.  TX 

La  Crosse.  Wl 

4640     Lynchburg   VA   

0  9103 

5160     Mobile   AL    ^ 

08084 

3880    Lafayette.  LA 

0.8544 

Amherst.  VA 

BaWwin   AL 

Acadia.  LA 

Bedford  VA 

Mobile  AL 

Lafayette.  LA 

Bedford  City  VA 

5170     Modesto   CA        

1  0820 

St   Landry.  LA 

Campbell  VA 

Stanislaus   CA 

St  Martin.  LA 

Lynchburg  City  VA 

5190     'Monmouth-Ocean  NJ 

1  1257 

3920    Lafayette  IN 

09121 

4680     Macon   GA       

0  8971 

Monmouth   NJ 
Ocean.  NJ 

Clinton,  IN 

Bibb  GA 

Tippecanoe.  IN 

Houston.  GA 

5200     Monroe  LA    

0  8201 

3960    Lake  Charles.  LA  

07765 

Jones  GA 

Ouachita  LA 

Calcasieu,  LA 

Peach,  GA 

5240     2  Montgomery   AL   

07400 

3980    Lakeland-Winter       Haven. 

Twiggs,  GA 

Autauga.  AL 

FL                                

0  9067 

4720     Madison   Wl      

1  0367 

Elmore,  AL 
Montgomery   AL 

Polk.  FL 

Dane  Wl 

4000    Lancaster.  PA  

0  9296 

4800    Mansfield  OH  

0  8726 

5280     Muncie  IN  

0  9939 

Lancaster.  PA 

Crawford,  OH 

Delaware   IN 

4040    Lansing-East  Lansing.  Ml 

0  9653 

Richland  OH 

5330    Myrtle  Beach  SC  

08771 

Clinton.  Ml 

4840    Mayaguez.  PR  

0.4860 

Horry    SC 

Eaton.  Ml 

Anasco   PR 
Cabo  Rojo.  PR 

5345     Naples   FL     

0  9699 

Ingham.  Ml 

Collier   FL 

4080    Laredo.  TX  

0  7849 

Hormigueros  PR 
Mayaguez.  PR 

. 

5360     ■  Nashville  TN        

0  9754 

Webb.  TX 

Cheatham  TN 

4100    ^LasCruces  NM       

08676 

Sabana  Grande.  PR 
San  German  PR 

Davidson  TN 
Dickson   TN 

Dona  Ana.  NM 

4120     1  Las  Vegas,  NV-AZ  

1.1182 

4880     McAllen-Edinburg-Mission 
TX  

Robertson  TN 

Motiave.  AZ 

0  8378 

Rutherford  TN 

Clark.  NV 

Hidalgo.  TX 

Sumner,  TN 

Nye,  NV 

4890    Medtord- Ashland  OR 

1  0314 

Williamson   TN 

4150    Lawrence.  KS 

0.7812 

Jackson  OR 

Wilson,  TN 

Douglas.  KS 

4900     Melboume-Titusville-Palm 

5380     •  Nassau- Suffolk   NY    

1  3643 

4200     Lawlon.  OK  

08682 

Bay  FL 

0  9913 

Nassau  NY 

Comanche.  OK 

Brevard,  Fl 

Suffolk   NY 

4243    Lewiston-Aubum.  ME 

09287 

4920     '  Memphis  TN-AR-MS 

0  8978 

5483     '  New      Haven-Bnogeport- 

Androscoggin  ME 

Cntlenden.  AR 

Stamtord-Waterbury- 

1  2294 

4280    Lexington.  KY  

0  8791 

DeSoto,  MS 

Danbury.  CT 

Bourbon,  KY 

Fayetle  TN 

Fairfiekj  CT 

Clark,  KY 

Shelby  TN 

New  Haven  CT 

Fayette.  KY 

Tipton,  TN 

5523     2  New  London- Norwich   CT 

1  2077 

Jessamine,  KY 

4940    Merced,  CA     

0  9947 

New  London   CT 
5560     '  New  Orleans.  LA  

Madison,  KY 

Merced.  CA 

0  9036 

Scott,  KY 

5000     '  Miami   FL  

0  9950 

Jefferson,  LA 

Woodtord.  KY 

Dade.  FL 

Orleans  LA 

4320    Lima,  OH  

0  9470 

5015     '  Mtddtesex-Somerset- 

Plaquemines  LA 

Allen,  OH 

Huntendon.  NJ  

1  1469 

St  Bernard   LA 

Auglaize  OH 

Hunterdon,  NJ 

St  Charles  LA 

4360    Uncoln,  NE 

1  0173 

Middlesex.  NJ 

St  James.  LA 

Lancaster.  NE 

Somerset,  NJ 

St  John  The  Baptist  LA 

4400    Littte      Rock-North      Little 

5080    1  Mifwaukee-Waukesha. 

St  Tammany  LA 

Rock,  AR  

08955 

Wl    

0.9971 

5600     ■  New  York,  NY  

Bronx,  NY 

1  4427 

FaulKner,  AR 

Milwaukee.  Wl 

Lonoke,  AR 

Ozaukee  Wl 

Kings  NY 

Pulaski,  AR 

Washington,  Wl 

New  York,  NY 

Saline,  AR 

Waukesha,  Wl 

Putnam.  NY 

4420    Longview-Marshall,  TX 

08571 

5120    1  Minneapolis- St          Paul, 

Queens.  NY 

Gregg,  TX 
Hanison.  TX 

MN-WI        

1  0930 

Richmond.  NY 
Rockland.  NY 

Anoka,  MN 

Upshur,  TX 

Carver.  MN 

Westchester  NY 

4480     1  Los  Angeles-Long  Beach, 

Chisago,  MN 

5640     1  Newark,  NJ  

1  1622 

CA  

1  1961 

Dakota.  MN 

Essex.  NJ 

Los  Angeles,  CA 

Henneptn.  MN 

Moms,  NJ 

4520     1  Louisville,  KY-IN       

0.9529 

Isanti.  MN 
Ramsey,  MN 

Sussex.  NJ 
Union,  NJ 

Clark,  IN 

Fkjyd,  IN 

Scott,  MN 

Wan-en,  NJ 

Harrison.  IN 

Shertxjme.  MN 

5660     Newburgh   NY-PA 

1  1113 

( 
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Addendum  H.— Wage  Index  for 

ADDENDUM  H.— Wage  Index  for 

Addendum  H.— Wage  Index  for 

Urban  Areas— Contin 

ued 

Urban  Areas— Continued 

Urban  Areas — Contin 

jed 

Urban  Area 

Wage 

Urban  Area 

Wage 

Urban  Area 

Wage 

(Constituent  Counties) 

Index 

(Constituent  Counties) 

Index 

(Constituent  Counties) 

Index 

Orange  NY 

Camden.  NJ 

6690    Redding.  CA 

1 

1  1155 

Pike   PA 

Gloucester,  NJ 

Shasta.  CA 

5720     '  Norfolk-Virginia       Beach- 

Salem,  NJ 

6720     Reno,  NV  

1,0421 

Newport  News  VA-NC 

0  85:'9 

Bucks,  PA 

Washoe,  NV 

Curntuck,  NC 

Chester  PA 

6740     Richland-Kennewick- 

Chesapeake  City  VA 

Delaware   PA 

Pasco,  WA  

1  0960 

Gioucester,  VA 

Montgomen^    PA 

Benton.  WA 

Hampton  City   VA 

Philadelphia   PA 

Franklin.  WA 

Isle  of  Wight,  VA 

6200     ■  Phoenix-Mesa   AZ    

0  9638 

6760     Richmond-Petersburg  VA 

0  9678 

James  City   VA 

Maricopa   AZ 

Charles  City  County.  VA 

Mathews.  VA 

Pinai   AZ 

Chesterfield.  VA 

Newport  News  City   VA 

6240     Pine  Bluff    AR   

0  7895 

Colonial  Heights  City  VA 

Norfolk  City   VA 

Jefferson  AR 

Dinwiddie.  VA 

Poquoson  City  VA 

6280 
Allegn 

Pittsburgh    PA     

09560 

Goochland.  VA 
Hanover,  VA 

Ponsmouth  City,  VA 

eny    PA 

Suffolk  City   VA 

Beaver  PA 

Henrico,  VA 

Virginia  Beach  City  VA 

Butler.  PA 

Hopewell  City.  VA 

Williamsburg  City   VA 

Fayette   PA 

New  Kent.  VA 

York   VA 

Washington   PA 

Petersburg  City.  VA 

5775     'Oakland  CA  

1  5319 

Westmoreland   PA 

Powhatan.  VA 

Alameda,  CA 

6323     ■  Piflsfield,  MA  

1  1454 

Pnnce  George.  VA 

Contra  Costa  CA 

Berkshire   MA 

Richmond  City.  VA 

5790    Ocala,  FL  

0  9556 

6340     Pocatello,  ID 

0  9448 

6780     '  Riverside-San 

Marion,  FL 

Bannock    ID 

Bernardino.  CA  

1,1112 

5800    Odessa-Midland  TX 

1  0104 

6360     P 

Guaya 

once   PR      

05218 

Riverside.  CA 

San  Bernardino,  CA 

Ector  TX 

nilla   PR 

Midland   TX 

0  8694 

Juana  Diaz   PR 
Penuelas,  PR 

6800     Roanoke.  VA    

0  8371 

5880     '  Oklahoma  City,  OK  

Botetourt,  VA 

Canadian  OK 

Ponce,  PR 

Roanoke,  VA 

Cleveland,  OK 

Villalba   PR 

Roanoke  City,  VA 

Logan.  OK 

Yauco,  PR                       = 

Salem  City,  VA 

McClain,  OK 

6403     Poniand,  ME  

0  9427 

6820    Rochester  MN 

1  1462 

Oklahoma  OK 

Cumberland   ME 

Olmsted,  MN 

Pottawatomie,  OK 

Sagadahoc   ME 

6840     '  Rochester   NY   

0  9347 

5910     Olympia,  WA  

1  1350 

York   ME 

Genesee.  NY 

Thurston   WA 

6440     '  Portland-Vancouver.  OR- 

Livingston.  NY 

5920     Omaha   NE-IA 

0.9712 

WA      . 

1  1 150 

Monroe.  NY 
Ontano.  NY 

Pottawattamie  lA 

Clackamas  OR 

Cass  NE 

Columbia  OR 

Orleans,  NY 

Douglas  NE 

Multnomah   OR 

Wayne.  NY 

Sarpy   NE 

Washington   OR 

6880     Rockford,  IL 

0,9204 

Washington   NE 

Yamhill   OR 

Boone.  IL 

5945     '  Orange  County   CA 

1  1246 

Ciark  WA 

Ogle.  IL 

Orange   CA 

6483     '  Providence-Warwick- 

Winnebago.  IL 

5960     'Orlando   FL  

09642 

Pawlucket.  Rl  

1  0805 

6895     Rocky  Mount   NC  

0  9109 

Lake   FL 

Bristol,  Rl 

Edgecombe.  NC 

Orange   FL 

Kent   PI 

Nash.  NC 

Osceola,  FL 

Newport   Rl 

6920     '  Sacramento,  C A    

1  1831 

Seminole,  FL 

Prov'dence    Rl 

El  Dorado.  CA 

5990     Owensboro   KY       

0  8334 

Washington   Rl 
6520     Provo-Orem.  UT 

Placer,  CA 
Sacramento,  CA 

Daviess   KY 

0  9843 

6015     Panama  City    FL 

0  9061 

Utah,  UT 

6960    Saginaw-Bay  City-Midland, 

Bay   FL 

6560    ■^Pueblo  CO  

0  8811 

Ml  

0  9590 

6020     Parkersburg-Manetta,   WV- 

Pueblo  CO 

Bay,  Ml 

OH  (WV  Hospitals)  

0  8133 

6580     Punta  Gorda,  FL  

0  9015 

Midland,  Ml 

Washington,  OH 

Charlotte   FL 

Saginaw,  Ml 

Wood  WV 

6600     Racine   Wl    

0  9333 

6980     St  Cloud   MN 

0  9919 

6020     ?  Parkersburg-Manetta 

Racine  Wl 

Benton,  MN 

WV-OH  (OH  Hospitals)  

0  8668 

6640     •  Raieigh-Durham-Chapel 

Hill   NC            

Steams,  MN 

7000    St,  Joseph,  MO  

Andrew,  MO 

Washington   OH 

0  9818 

0  7899 

Wood  WV 

Chatham  NC 

6080    -'Pensacola   FL     

0  8794 

Durham    NT 

Buchanan,  MO 
7040     iSt,  Louis.  MO-IL  

Escambia,  FL 

Franklin    NC 
Johnston,  NC 

0  8931 

Santa  Rosa,  FL 

Clinton.  IL 

6120     Peona-Pekin  IL  

0  8773 

Orange  NC 

Jersey.  IL 

Peona   IL 

Wake,  NC 

Madison,  IL 

Tazewell  IL 

6660     Rapid  City,  SD     

0  8869 

Monroe   IL 

Woodford,  IL 

Pennington   SD 

St  Clair.  IL 

6160     '  Philadelphia,  PA-NJ 

1  0947 

6680     Reading,  PA  

0.9583 

Franklin,  MO 

Burlington   NJ 

Berks 

PA 
1 

Jefferson,  MO 

Addendum  H. — Wage  Index  for 
URBAN  Areas — Continued 


^m 

Urban  Area 

Waoe 

^M 

(Constituent  Counties) 

Index 

H 

Lincoln.  MO 

^H 

St   Charles   MO 

^H 

St   Louis   MO 

^H 

St   Louis  Citv   MO 

^H 

Warren,  MO 

^H 

7080    ^  Salem,  OR  

10033 

^H 

Marion,  OR 

^H 

Polk,  OR 

^H 

7120    Salinas,  CA  

'  4684 

^H 

Monterey,  CA 

^H 

7160     •  Salt  Lake  Cify-Ogden   UT 

0  9863 

^H 

Davis,  UT 

^H 

Salt  Lake,  UT 

^H 

Weber  UT 

^H 

7200     San  Angelo.  TX  

0  8193 

^H 

Tom  Green,  TX 

^H 

7240     '  San  Antonio.  TX  

08584 

^H 

Bexar  TX 

^H 

Comal,  TX 

^H 

Guadalupe,  TX 

^H 

Wilson.  TX 

• 

^^1 

7320     '  San  Diego  CA  

1  1265 

^H 

San  Diego  CA 

^H 

7360     '  San  Francisco,  CA 

1,4140 

^H 

Mann,  CA 

^H 

San  Francisco,  CA 

^H 

San  Mateo,  CA 

^H 

7400     '  San  Jose,  CA   

1  4193 

^H 

Santa  Clara  CA 

^H 

7440     '  ^San  Juan-Bayamon.  PR 

0  4832 

^H 

Aguas  Buenas  PR 

^H 

Barceloneta.  PR 

^1 

Bayamon   PR 

^H 

Canovanas  PR 

^H 

Carolina   PR 

^H 

Catano  PR 

^H 

Ceiba  PR 

^H 

Comeno,  PR 

^H 

Corozal   PR 

^H 

Dorado  PR 

^1 

Faiardo.  PR 

^H 

Flonda.  PR 

^1 

Guaynabo.  PR 

^H 

Humacao   PR 

^H 

Juncos.  PR 

^H 

Los  Piedras.  PR 

^H 

Loiza,  PR 

^H 

Luguillo   PR 

^H 

Manati.  PR 

^H 

Morovis,  PR 

^H 

Naguabo  PR 

^H 

Naran)ito  PR 

^H 

Rio  Grande,  PR 

^H 

San  Juan,  PR 

^H 

Toa  Alta,  PR 

^H 

Toa  Baia,  PR 

^H 

Tru)illo  Alto.  PR 

^H 

Vega  Alta,  PR 

^H 

Vega  Ba)a,  PR 

^H 

Yabucoa  PR 

^H 

7460    San          Luis          Obispo- 

^H 

Atascadero-Paso  Robles  CA 

1,0990 

^H 

San  Luis  Obispo.  CA 

^H 

7480     Santa            Barbara-Santa 

^H 

Mana-Lompoc.  CA  

1  0802 

^H 

Santa  Barbara.  CA 

^H 

7485    Santa       Cruz-Watsonville. 

^H 

CA  

1  3970 

^H 

Santa  Cruz.  CA 

^H 

7490    Santa  Fe.  NM  

1  0194 

Addendum  H.— Wage  Index  for 
URBAN  Areas — Continued 

Urban  Area  Wage 

(Constituent  Counties)  Index 


Addendum  h.— Wage  Index  fc? 
Urban  Areas— Continued 


Urban  Area 
(Constituent  Counties) 


-+- 


Los  Alamos   NM 
Santa  Fe   NM 
7500     Santa  Rosa  CA  

Sonoma   CA 
"510     Sarasota-Braaenton,  FL 

Manatee   FL 

Sarasota,  FL 
7520     Savannah   GA  

Bryan   GA 

Chatham   GA 

Effingham   GA 
7560     Scranton--Wiikes-Barre-- 

Hazieton   PA  

Columbia   PA 

Lackawanna   ^A 

Luzerne   PA 

Wyoming    PA 
7600     ■  Seanie-Bellevue-Everett, 

WA  

Island.  WA 

King  WA 

Snohomish    WA 
7610     'Sharon    PA     

Mercer    PA 
7620    'Shebovgan  Wl  

Sheboygan   Wl 
7640     Sherman-Denison   TX 

Grayson,  TX 
7680     Shrevepon-Bossier       City, 

L^  

Bossier   LA 

Caddo  LA 

Webster  LA 
7720     SiOux  City   lA-NE    

Woodbury    lA 

Dakota,  NE 
7760     Sioux  Falls   SD  

Lincoln   SD 

Minnehaha   SD 
7800     South  Bend   IN   

St  Joseph   IN 
7840    Spokane  WA  

Spokane,  WA 
7880     Spnngfield.  IL  

Menard   IL 

Sangamon   IL 
7920     Spnngfield   MO  

Chnsfian   MO 

Greene   MO 

Webster  MO 
8003     '"Spnngfield,  MA      , 

Hampden   MA 

Hampshire  MA 
8050    State  College  PA    

Centre   PA 
8080    '"  Steubenville-Weirton 

OH-WV  (OH  Hospitals!  

Jefferson  OH 

Brooke  WV 

Hancock  WV 
8080     Sleubenville-Weirton,    OH' 

WV  (WV  Hospitals;  

Jefferson    OH 

Brooke  WV 

Hancock,  V/V 
8120     Stockton-Lodi,  CA  

San  Joaquin  CA 
8140     'Sumter   SC   

Sumter   SC 
8160     Syracuse  NY  


Wage 
Index 


Cayuga  NY 

Madison   NY 
1.3034         Onondaga.  NY 

Osweoo  NY 
1  009C      8200     facoma   WA    

Pierce  WA 

8240     '  Taliahass.ee   FL  

0.9243         Gadsden   Fl 

Leon   PL 
8280     ■  Tampa-St.       PetersDurg- 

Ciearv\ater,  FL  

Hernando   FL 
0  8683         Hillsborough,  FL 

Pasco  FL 

Pinellas  FL 
8320     •  Terre  Haute   IN  

Clay,  IN 

Vermillion.  IN 
1.1361         Vigo  IN 

8360     Texa^Kana  AR-Texarkana 

TX  

Miller   AR 
C  8607         Bowie   TX 

8400     Toledo  OH  

0.9068         Fulton   OH 

Lucas  OH 
0  9373         Wood   OH 

844C     TopeKa   KS    

Shawnee   KS 
0  905C      848C     Trenton   \J    

Mercer  NJ 
8520     Tucson    AZ      

Pima   AZ 
0  8767     8560     Tulsa,  OK  

Creek   OK 

Osage  OK 
0  9139         Rogers   OK 

Tulsa   OK 

Wagoner   OK 

0  9993     8600     Tuscaloosa   AL      

Tuscaloosa  AL 

1  0668      8640     Tvier    TX   

Smith    "TX 

0  8676     8680     ■  Utica-Rome,  NY  

HerKimer    NY 
Oneida   NY 

0  8567     8720     Valleio-Fairfieid-Napa   CA 

Napa  CA 
Solano   CA 
6^35     Ventura  CA  , 

1  1454         Ventura,  CA 

8750     Viclona    TX    

Victona  TX 
0  9133     8760     Vineiand-MiiiviHe-Bndge- 

ton    NJ 

Cumbertano  Nj 
0  8668     8780     -  Visalia-Tulare-Porterville, 

CA  

Tulare  CA 
8800     Waco   TX       

McLennan  TX 

0  8637     8840     ■Washington     DC-MD-VA 

WM  

District  ot  Coiumibia,  DC 
Calven   MD 

1  0988         Chanes   MD 

FredencK   MD 
0  8512  Montgomery    MD 

Pnnce  Georges   MD 
0  9621         Alexandna  City   VA 


1  1616 
0,8794 

0  8925 
0  8721 

0  8327 

0  9809 

0  8912 

1  0416 
0  8976 
0  8902 


0.8171 
09641 
0.8547 

'   3562 

1  0994 

0  8328 

1  0441 

0  9659 

0  8150 

1  0962 


.  I 
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Addendum  H.— Wage  Index  for 
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Urban  Area 

Wage 

(Constituent  Counties) 

Index 

Arlington,  VA 

Clarke  VA 

Culpeper,  VA 

Fairlax,  VA 

Fairfax  City  VA 

Falls  Church  City  VA 

Fauquier.  VA 

Fredericksburg  City.  VA 

King  George  VA 

Loudoun   VA 

Manassas  City   VA 

Manassas  Park  City,  VA 

Pnnce  William.  VA 

Spotsylvania  VA 

Stafford  VA 

Warren  VA 

Berkeley  WV 

Jetterson,  WV 

8920    Waterloo-Cedar  Falls,  lA 

0  8677 

Black  Hawk.  lA 

8940    Wausau,  Wl    

0  9696 

Marathon  Wl 

8960     '  West    Palm    Beach-Boca 

Raton   FL 

0.9777 

Palm  Beach   FL 

9000    ?  Wheeling     WV-OH    iWV 

Hospitals)    

0  8067 

Belmont  OH 

Marshall,  WV 

Ohio,  WV 

9000     -'Wheeling     WV-OH     lOH 

Hospitals)         

0  8668 

Belmont   OH 

Marshall   WV 

Ohio  WV 

9040     Wichita   KS    

09606 

Butler  KS 

Han/ey   KS 

Sedgwick   KS 

9080    Wichita  Falls  TX  

07946 

Archer.  TX 

Wichita   TX 

9140     Williamspon   PA    

0  8628 

Lycoming   PA 

9160     Wilmington-Newark        DE- 

MO                              

1.0877 

New  Castle   DE 

Cecil   MD 

9200     Wilmington   NC 

0  9409 

New  Hanover  NC 

Brunswick   NC 

9260     Yakima   WA  

1  0567 

Yakima.  WA 

9270     Yolo  CA  

09701 

Yolo  CA 

9280     York    PA  

0  9441 

York   PA 

9320     Youngstown-Warren   OH 

0  9563 

Columbiana.  OH 

Mahoning,  OH 

Trumbull    OH 

9340     Yuba  City   CA  

1.0359 

Sutter  CA 

Yuba   CA 

9360     Yuma   M      

0  8989 

Yuma,  AZ 

'  Large  Urban  Area 

'Hospitals  geographically  located  m  the 
area  are  assigned  the  statewide  rural  wage 
index  for  FY  2002 


Addemdum  I,— Wage  Index  for 
Rural  Areas 


Nonurbaii  Area 


Wage 
Index 


Alabann 
Alaska 

Anzona 
Arkansa 
Cahtorn 

Colorad 

Conned 

Delawar 

Flonda 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa     . 

Kansas 

KentucK 

Louisian 

Maine 

Marylan 

MassacI 

Michigar 

Minnesc 

Mississi 

Missoun 

Montane 

Nebrask 

Nevada 

New  Ha 

New  Jer 

New  Me 

New  Yo 

North  G< 

North  D, 

a 

0  7400 

1  1862 

0  8681 

s 

C  7489 

a 

0  9659 

0  

08811 

iCUt  

1  2077 

e 

0  9589 

0  8794 

0  8295 

11112 

0  8718 

0  8053 

0  8721 

0  8147 

0  7812 

y  

0  7963 

a  

0  7692 

0  8721 

d  

0  8859 

lusetts 

1  1454 
09000 

ta  

0  9035 

3pi  

0  7528 
0  7899 

i  

0  8655 

a  

0  8142 

0  9727 

mpshlre  

0  9779 

sey '  

XICO 

0  8676 

rk    

arollna  

0  8547 
0  8535 

akota  

0  7879 

Ohio     . 

0  8668 

Okiahon 

ia  

0  7566 

Oregon 

1  0038 

Pennsylvania  

Puerto  Rico  

0  8607 
0  4832 

Rhode  1 

Soutn  C 

South  D 

Tenness 

Texas 

Utah 

Vermont 

Virginia 

Washing 

West  Vil 

W'Scons 

Wyomm 

sland'  

arolina  

0  8512 

akota  

0  7861 

ee  

0  7928 

0  7714 

0  9051 

0  9608 

0  8241 

ton  

ginia  

1  0209 
0  8067 

in  

0  9068 

J  

0  8747 

'  All  counties  within  the  State  are  classified 

as  urban 

Addendum  J,— Wage  Index  for 
HOSPITALS  That  are  Rreclassified 


Area 


Abilene,  TX  

Akron  OH      

Albany    GA 

Albuquerque,  NM 

Alexandria,  LA    

Alientown-Bethlehem-Easton,  PA 

Altoona,  PA  

Amanllo,  TX  

Anchorage  AK  -. 


Wage 
Index 


0  7983 

0  9876 

1  0640 

0  9750 
08059 

1  0077 
09126 

0  8502 

1  2696 


Addendum    J.— Wage    Index    for 
HOSPITALS  That  are 

Rreclassified— Continued 


Area 


Ann  Artwr,  Ml  

Anniston.  AL  

Asheville,  NC  

Athens.  GA  

Atlanta.  GA  

Augusta-Aiken,  GA-SC  

Austin-San  Marcos,  TX  , 

Barnstable-Yarmouth,  MA 

Baton  Rouge,  LA  

Bellingham,  WA  

Benton  Harbor.  Ml  

Bergen-Passaic,  NJ  

Billings,  MT  

Biloxl-Gulfport-Pascagoula.  MS 

Binghamton,  NY  

Birmingham.  AL  

Bismarck.  ND 

Boston-Worcester-Lawrence-Low- 
ell-Brockton. MA-NH      

Burlington.  VT  (VT  Hospitals) 

Burlington,  VT  (NY  Hospitals)  

Caguas.  PR  

Casper.  WY  

Champaign-Urbana.  IL  

Charleston-North  Charleston,  SC 

Charleston,  WV  

Chartotte-Gastonia-Rock  Hill,  NC- 
SC  

Chattanooga,  TN-GA  

Chicago,  IL  

Cincinnati.  OH-KY-IN  

Clarksville-Hopkinsville,  TN-KY  .., 

Cleveland-Lorain-Elyna,  OH  

Columbia.  MO 

Columbia,  SC  

Columbus,  GA-AL  

Columbus,  OH  

Corpus  ChnstI,  TX  

Dallas,  TX  

Davenport-Moline-Rock  Island, 
lA-IL  

Dayfon-Spnngfield,  OH 

Denver,  CO 

Des  Moines,  lA 

Dothan,  AL 

Dover,  DE    

Duluth-Supenor,  MN-WI   

Eau  Claire,  Wl  

Elkharl-Goshen,  IN  

Erie,  PA  

Eugene-Spnngfield.  OR 

Fargo-Moorhead.  ND-MN  

Fayetteville,  NC  

Flagstaff.  AZ-UT  

Flint.  Ml  

Florence,  AL  

Florence.  SC  

Fort  Collins-Loveland.  CO  

Ft  Lauderdale.  FL  

Fort  Pierce-Porf  St.  Lucie,  FL  

Fort  Smith,  AR-OK 

Fori  Walton  Beach,  FL  

Fort  Wayne.  IN  

Forth  Worth- Arlington,  TX   

Gadsden,  AL 

Gainesville,  FL  

Grand  Forks.  ND-MN 

Grand  Junction.  CO  


Wage 
Index 


1  1098 
07841 

0  9200 
0.9706 
1.0058 
09970 
0.9597 

1  3423 
0.8149 
1.1296 
09000 
1  1808 
0.9352 
08105 
08607 
08808 

0  7984 

1  1293 
09608 
0.9606 
04832 
0  9346 
09140 
0  9206 
08902 

0  9407 
09181 

1  0917 
09473 
08393 
09457 
08686 
09168 
0  8440 
0  9565 
0.8238 

0  9936 

08538 
09225 

1  0328 
0  8779 

0  7988 

1  0003 
1  0284 
09068 
09517 

0  8716 

1  1006 
09166 
08869 
1  0105 
1.0810 
07889 
08722 
1  0045 
1  0784 
1  0114 
0  7857 
0  8828 
09203 
0  9394 
0.8386 
0.9481 
0.9119 
09774 
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Addendum    J.— Wage     Index     for    Addendum    J.— Wage     Index     for    Addendum    J.— Wage     Index     for 
Hospitals  That  are        Hospitals  That  are       Hospitals  That  are 

Rreclassified — Continued  Rreclassified — Continued  Rreclassified — Continued 


Area 


Wage 
Index 


Area 


Grand  Rapids-Muskegon-Holland. 

Ml  0  9939 

Great  Falls.  MT 0  9195 

Greeley.  CO 0  9495 

Green  Bay,  Wl  0  9357 

Greensboro- Winston-Salem-High 

Point.  NC  0  9395 

Greenville.  NC  0  9289 

Greenville-Sparlanburg-Anderson, 

SC  ;  0.9217 

Hamsburg-Lebanon-Carlisle.  PA  0  9425 

Hartford.  CT  1  1571 

Hattiesburg.  MS   0  7528 

Hickory-Morganton-Lenoir,  NC  0  9367 

Honolulu.  HI  1  1544 

Houston.  TX   0  9631 

Huntington-Ashland.  WV-KY-OH  0  9238 

Huntsville.  AL 0  8696 

Indianapolis,  IN 0  9698 

Iowa  City.  lA  0  9708 

Jackson   MS  0  8491 

Jackson.  TN   0  8843 

Jacksonville.  FL  0  9223 

Johnson        City-Kingsport-Bnstol. 

TN-VA 0  8617 

Jonesboro,  AR  0  8115 

Joplin.  MO   0  8528 

Kalamazoo-Battlecreek  Ml  10471 

Kansas  City,  KS-MO 0  9536 

Knoxville,  TN  0  8890 

Kokomo,  IN    0  9184 

Lafayette,  L^  0  8395 

Lansing-East  Lansing.  Ml 0  9653 

Las  Vegas,  NV-AZ  1  1182 

Lawton,  OK  0  8281 

Lexington,  KY  0  8641 

Lima.  OH   0  9470 

Lincoln,  NE  0  9843 

Little  Rock-North  Little  Rock,  AR     ^  0  8800 

Longview-Marshall.  TX  0.8571 

Los  Angeles-Long  Beach.  CA i  1961 

Louisville.  KY-IN  0  9416 

Lubbock.  TX   0  8463 

Lynchburg,  VA  0  8795 

Macon,  GA 0  8971 

Madison,  Wl  .„ 1  0367 

Mansfield,  OH  0  8726 

Medford-Ashland,  OR  1  0033 

Memphis.  TN-AR-MS 0  8793 

Miami,  FL  0  9950 

Milwaukee-Waukesha,  Wl  0  9865 

Minneapolis-St,  Paul,  MN-WI  1  0930 


Wage 
Index 


Missoula,  MT  

Mobile  AL  

Modesto   CA  

Monmouth-Ocean  NJ  

Monroe.  LA  

Montgomery.  AL  

Myrtle  Beach  SC  

Nashville.  TN       

New    Haven-Bndgeport-Stamtord- 
Waterbury-Danbury  CT 

New  London-Norwich  CT  

New  Orleans.  LA  

New  York  NY 

Newark  NJ  

Newburgh   NY-PA  

Oakland  CA    

Odessa-Midland  TX  

Oklahoma  City.  OK 

Omaha,  NE-IA  

Orange  County,  CA 

Orlando  FL   

Peona-Pekin.  IL    

Philadelphia.  PA-NJ 

Pine  Bluff  AR       

Pittsburgh   PA  

PittsfiekJ.  MA 

Pocatello  ID  

Portland  ME  

Portland-Vancouver,  OR-WA 

Provo-Orem   UT  

Raleigh-Durtiam-Chapel  Hill,  NC 

Rapid  City.  SD    

Reading  PA  

Redding,  CA  

Reno.  NV      

Rtchland-Kennewick-Pasco,  WA  .. 

Richmond-Petersburg   VA  

Roanoke,  VA  

Rochester  MN 

Rockford  IL  

Sacramento  CA  

Saginaw-Bay  City-Midland,  Ml  

St  Cloud  MN  

St  Joseph,  MO   

St  Louis,  M(3-IL 

Salinas.  CA  , 

Salt  Lake  City-Ogden.  UT  

San  Diego.  CA     

Santa  Fe.  NM    

Santa  Rosa,  CA 

Sarasota-Bradenton  FL  

Savannah.  GA    


0.9177 
0.8084 
1  0820 

1  1257 
0  8097 
0  7400 
0  8577 

0  9552 

1  2294 
1  1526 

0  9036 

1  4287 
1  1622 
1  0797 
1  5319 
0  9495 
0  8694 

0  9712 

1  1246 
0  9642 

0  8773 

1  0947 
0  7895 
09419 
0  9904 

0  9159 
09427 

1  1150 
0  9843 
0  9818 
0  8869 

0  9216 

1  1155 
1  0421 
1  0356 

0  9678 
08371 

1  1462 

0  9042 

1  1831 
0  9590 
0  9919 
08121 

0  8931 

1  4570 

0  9863 

1  1265 

0  9765 

1  2631 
1  0090 
0.9243 


Area 

Wage 

Index 

Seattle-Believue-Everett  WA  

Sherman-Denison  TX         

1  1361 
0  9003 

Shrevepon-Bossier  City,  LA  

Sioux  City  lA-NE       

0  9050 
0  8767 

Sioux  Falls  SD  

South  Bend   IN  

Spokane  WA       

0  8939 

0  9993 

1  0668 

Spnngfield  IL     

0  857' 

Spnngfield   MO  

Stockton-Lodi  CA 

Syracuse   NY      

0  835- 
'  0988 
0  9621 

Tampa-St    Petersburg-Clearwater 

FL 
TexarKana  AR-Texarkana.  TX 

Toledo  OH  

Topeka  KS  

Tucson   AZ  

■!"ulsa  OK   

Tuscaloosa  AL  

Tyler  TX            

0  8925 
0  8327 
0  9809 

0  8749 
0  8976 
0  8760 
C8'71 
0  9359 

Victona  TX  

Waco  TX 

Washington   DC-MD-VA-WV 

Watertoo-Cedar  Falls   lA    

Wausau  Wl                         

0  8328 

0  8150 

1  0854 
0  8677 
0  9558 

West    Palm    Beach-Boca    Raton 
FL            

0  9777 

Wichita.  KS  

Wichita  Falls  TX 
Wilmington-Newark   DE-MD 
Rural  Alabama    

0  9237 

0  7946 

1  0877 
0  7528 

Rural  Flonda         

0  8794 

Rural  Illinois  (lA  Hospitals)  

0  8147 

Rural  Illinois  (MO  Hospitals) 

0  8053 

Rural  Kentucky                   

0  7963 

Rural  Louisiana    

0  7692 

Rural  Minnesota  

0  9035 

Rural  Missoun      

0  7899 

Rural  Montana  

0  8655 

Rural  Nebraska   

08142 

Rural  Nevada      

09161 

Rural  Oregon      

1  0038 

Rural  Texas        

0  7714 

Rural  Washington  

1  0209 

Rural  Wisconsin 

0  9068 

Rural  Wyoming  

0  8747 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 
[Docket  No.  FR-4620-P-01] 
RIN  2502-AH59 

Appraiser  Qualifications  for  Placement 
on  FHA  Single  Family  Appraiser  Roster 

AGENCY:  Office  of  the  Assistant 
SecfPtarv  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
make  sevfral  regulatory  changes 
designed  to  strengthen  the  licensing  and 
certification  requirements  for  placement 
on  the  FHA  Appraiser  Roster.  First,  the 
proposed  rule  would  require  that 
appraisers  on  the  Appraiser  Roster  must 
have  professional  credentials  that  are 
based  on  the  minimum  licensing/ 
certification  standards  issued  by  the 
Appraiser  Qualifications  Board  of  the 
Appraisal  Foundation.  The  proposed 
rule  also  clarifies  that  an  appraiser  may 
be  removed  from  the  Appraiser  Roster  if 
the  appraiser  loses  his  or  her  license  or 
certification  in  any  state  due  to 
disciplinary  action,  even  if  the  appraiser 
continues  to  be  licensed  or  certified  in 
another  state.  Finally,  the  proposed  rule 
provides  that  an  appraiser  who  is 
licensed  or  certified  in  a  single  state  and 
whose  license  or  certification  has 
expired,  or  has  been  revoked, 
suspended  or  surrendered  as  a  result  of 
a  state  disciplinary  action,  will  be 
automatically  suspended  from  the 
Appraiser  Roster  until  HUD  receives 
evidence  demonstrating  renewal  or  that 
the  state  imposed  sanction  has  been 
lifted 

DATES:  Comments  Due  Date:  januarv  29, 
2002, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW  ,  Washington.  DC  20410- 
0500  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each      . 
communif;ation  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  am  and  5:30  pm 
weekdays  at  the  above  address 

FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T   Morris.  Director,  Office  of 
Single  Family  Program  Development. 
Room  9266.  I'.S  Department  of  Housing 
and  Urban  Development,  451  Seventh 


Street.  SW.,  Washington.  DC  20410- 
8000:  telephone  (202)  708-2121  (this  is 
not  a  toll-free  number).  Hearing-  or 
.speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  has  taken  various  steps  to  ensure 
the  integrity  of  Federal  Housing 
Administration  (FHA)  appraisals.  In 
August  1999,  HUD  launched  dramatic 
and  comprehensive  reforms  of  the  FHA 
appraisal  process  through  its 
Homebuyer  Protection  Plan.  The 
purpose  of  these  reforms  is  to  ensure 
that  homebuyers  seeking  FHA-insured 
mortgages  receive  accurate  and 
complete  appraisals  of  the  homes  they 
seek  to  purchase.  As  part  of  the 
Homebuyer  Protection  Plan,  HUT)  has 
established  regulatory  placement  and 
removal  procedures  for  the  FHA 
Appraiser  Roster.  These  procedures  are 
codified  in  subpart  G  of  HUD's 
regulations  at  24  CFR  part  200 
(consisting  of  §§  200.200—200.206). 

HUD's  Appraiser  Roster  lists  those 
appraisers  who  are  eligible  to  perform 
FHA  single  family  appraisals.  HUD 
maintains  the  Appraiser  Roster  to 
provide  a  means  by  which  HUD  can 
monitor  the  quality  of  appraisals 
performed  on  single  family  homes 
financed  through  the  FHA  single  family 
programs  and  to  ensure  that  appraisers 
performing  FHA  appraisals  meet  high 
competency  standards.  The  Appraiser 
Roster  is  an  important  part  of  the  FHA 
Single  Family  Mortgage  Insurance 
program  because  accurate  appraisals  are 
vital  to  the  success  of  the  program  and 
HUD's  ability  to  protect  the  FHA 
Insurance  Fund. 

This  proposed  rule  would  make 
several  regulatory'  changes  that  are 
designed  to  strengthen  the  FHA 
Appraiser  Roster  licensing  and 
certification  requirements.  First,  the 
proposed  rule  would  amend  §200.202, 
which  requires  that  an  applicant  for 
placement  on  the  Appraiser  Roster  must 
be  a  state-licensed  or  state-certified 
appraiser.  The  proposed  rule  would 
require  that  the  state  licensed  or 
certified  appraiser  have  professional 
credentials  that  are  based  on  the 
minimum  licensing/certification 
standards  issued  by  the  Appraiser 
Qualifications  Board  (AQB)  of  the 
Appraisal  Foundation.  HUD  believes 
that  the  proposed  amendment  will  help 
to  ensure  that  appraisers  on  the 
Appraiser  Roster  meet  high  competency 
standards,  thereby  improving  the 
quality  and  accuracy  of  their  FHA 
appraisals.  For  purposes  of  the  rule,  an 


appraiser  would  not  be  deemed  to  have 
professional  credentials  based  on  AQB 
standards  if  the  state  licensing/ 
certification  requirements  did  not 
conform  to  AQB  criteria  at  the  time  the 
appraiser  obtained  the  license  or 
certification.  This  is  true  even  if  the 
state  has  subsequently  adopted  AQB 
criteria  and  has  "grandfathered" 
previously  licensed  or  certified 
appraisers. 

The  proposed  rule  would  also  amend 
§  200.204.  which  describes  the  actions 
HUD  may  take  against  an  appraiser  on 
the  Appraiser  Roster  that  does  not  meet 
HUD's  established  guidelines  for 
performance,  education,  competency, 
and  other  professional  criteria. 
Specifically,  the  proposed  rule  clarifies 
that  an  appraiser  may  be  removed  from 
the  Appraiser  Roster  if  the  appraiser 
loses  his  or  her  license  or  certification 
in  any  state  due  to  disciplinary  action, 
even  if  the  appraiser  continues  to  be 
licensed  or  certified  in  another  state. 
The  proposed  rule  would  also  provide 
that  an  appraiser  who  is  licensed  or 
certified  in  a  single  state  and  whose 
state  license  or  certification  has  expired, 
or  has  been  revoked,  suspended  or 
surrendered  as  a  result  of  a  state 
disciplinary  action,  will  be 
automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  from 
conducting  FHA  appraisals  until  HUD 
receives  evidence  demonstrating 
renewal  or  that  the  state  imposed 
sanction  has  been  lifted. 

II.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  proposed  rule  is  a  "significant 
regulatory'  action"  as  defined  in  section 
3(f)  of  the  Order  (although  not  an 
economically  significant  regulatory 
action  under  the  Order).  Any  changes 
made  to  this  rule  as  a  result  of  that 
review  are  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk,  Room  10276.  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500. 

Public  Reporting  Burden 

The  information  collection 
requirements  for  the  FHA  Appraiser 
Roster  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520)  and  have 
been  assigned  OMB  control  number 
2502-0538.  In  accordance  with  the 
Paperwork  Reduction  Act.  HUD  mav  not 
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conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
informatioi  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

Environmental  Impact 

This  proposed  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for.  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1).  this  proposed 
rule  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969(42  U.S.C.  4321). 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this 
proposed  rule  before  publication,  and 
by  approving  it  certifies,  in  accordance 
with  the  Regulatory"  Flexibility  Act  (5 
U.S.C.  605(b)),  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reasons  for  HUD's 
determination  are  as  follows. 

The  proposed  rule  would  require  that 
appraisers  on  the  Appraiser  Roster  have 
professional  credentials  that  are  based 
on  the  minimum  licensing/certification 
standards  issued  by  the  Appraiser 
Qualifications  Board  (AQB)  of  the 
Appraisal  Foundation.  An  analysis  of 
the  FHA  Appraiser  Roster  indicates  that 
of  the  approximately  22,163  appraisers 
currently  on  the  Roster,  only 
approximately  330  do  not  have 
licensing  in  conformance  with  the 
standards  issued  by  the  AQB.  In  most 
instances,  these  appraisers  already  have 
some  of  the  hours  of  education  or 
experience  required  to  meet  the  AQB 
criteria,  thus  further  minimizing  the 
impacts  of  the  proposed  rule  For 
example,  most  appraisers  on  the  Roster 
have  been  listed  on  the  Roster  for  some 
time,  and  thus  few  of  these  appraisers 
will  have  difficulty  providing  evidence 
to  their  state  board  demonstrating 
acceptable  experience  levels.  With 
regards  to  the  education  requirements, 
the  AQB  standards  only  require  120 
hours  of  education  for  certification. 
Given  the  few  number  of  appraisers 
currently  on  the  Roster  who  do  not  have 
a  state  designation  based  on  AQB 
criteria  and  the  relative  low  time  and 
expense  that  would  be  required  for  most 
of  these  appraisers  to  meet  AQB  criteria, 
HUD  believes  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  small  entities. 


In  addition  to  the  new  AQB 

standards,  the  proposed  rule  also 
clarifies  that  an  appraiser  may  be 
removed  from  the  Appraiser  Roster  if 
the  appraiser  loses  his  or  her  license  or 
certification  in  any  state  due  to 
disciplinary-  action,  even  if  the  appraiser 
continues  to  be  licensed  or  certified  in 
another  state.  The  proposed  rule  would 
also  provide  that  an  appraiser  who  is 
licensed  or  certified  in  a  single  state  and 
whose  state  license  or  certification  has 
expired,  or  has  been  revoked, 
suspended  or  surrendered  as  a  resuli  of 
a  state  disciplinary-  action,  will  be 
automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  from 
conducting  FHA  appraisals  until  HUD 
receives  evidence  demonstrating 
renewal  or  that  the  state  imposed 
sanction  has  been  lifted  To  the  extent 
that  these  changes  have  an  impact  on 
small  entities  it  will  be  as  a  result  of 
actions  taken  by  the  appraisers 
themselves — that  is,  violation  of 
applicable  standards  resulting  in 
disciplinary-  action  or  otherwise  failing 
to  maintain  their  professional  state 
licensing  or  certification. 

Notwithstanding  HUDs 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism  ")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order  This 
proposed  rule  would  not  have 
federalism  implications  and  would  not 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments  or 
preempt  state  law  within  the  meaning  of 
the  Executive  Order 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory-  actions  on  state,  local. 
and  tribal  governments,  and  on  the 
private  sector.  This  proposed  rule 
would  not  impose  any  Federal  mandates 
on  any  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 


within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

List  of  Subjects  in  24  CFR  Part  200 

.Administrative  practice  and 
procedure,  fllaims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

Accordingly,  for  the  reasons 
discussed  in  the  preamble,  HUD 
proposes  to  amend  24  CF"R  part  200  as 
follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18;  42 

Subpart  G — Appraiser  Roster 

2.  Revise  §  200  202(b)(l  J  to  read  as 
follows: 

§  200.202     How  oo  I  apply  (or  placemertt  on 
the  Appraiser  Roster? 
*  *  >  *  * 

(1)  You  must  be  a  state-licensed  or 
state-certified  appraiser  with 
professional  credentials  based  on  the 
minimum  licensing/certification  criteria 
issued  by  the  Appraiser  Qualification.s 
Board  (.AQB)  of  the  Appraisal 
Foundation  (for  purposes  of  this  section, 
an  appraiser  is  not  deemed  to  have 
professional  credentials  based  on  .AQB 
standards  if  the  state  licensing 
certification  requirements  did  not 
conform  to  .AQB  criteria  at  the  time  the 
appraiser  obtained  the  license  or 
certification.  This  is  true  even  if  the 
state  has  subsequently  adopted  .AQB 
criteria  and  has    grandfathered" 
previously  licensed  or  certified 
appraisers) 

*  *  •  t  • 

3.  Amend  *5  200  204  as  follows: 

a.  Revise  paragraph  (a)(1): 

b.  Redesignate  paragraphs  (c)  and  (d) 
as  paragraphs  (d)  and  (e)  respectively; 
and 

c  Add  new  paragraph  (c)- 

§  200.204     What  actions  may  HUD  take 
against  unsatisfactory  appraisers  on  the 
Appraiser  Roster? 


(a) 
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(1)  Cou.sY'  tor  removal  Cause  for 
remo\'al  includes,  but  is  not  limited  to 

(i)  Significant  deficiencies  in 
appraisals,  inc  hiding  non-compliance 
with  Tivil  Rights  requirements 
regarding  appraisals. 

(ii)  Losing  st.mding  as  a  sttite-(  ertiffii 
or  state-licenstni  ajipraiser  due  to 
disciplinar\  action  in  anv  state  m  which 
the  appraiser  is  (crtified  or  licensed; 

(iii)  F'rosecution  for  committing, 
attempting  to  ( t)mniit,  or  c:onspiring  to 
commit  fraud,  misrepresentation   ';r  ,in\ 
other  offense  that  mav  reflect  on  the 
appraiser's  character  or  integrit\'; 

ii\  1  Faihire  to  perform  apprai^ai 
funf;tions  in  accordance  with 
instructions  and  standards  issued  by 
HID; 


(v)  Faiiure  to  c  omj)i\  with  anv 
agreement  made  between  the  appraiser 
and  miJ  or  with  aii_\  certification  made 
h\  the  appraiser; 

ivi)  Being  issued  a  final  debarment. 
suspension,  or  limited  denial  of 
{)artic:ipation; 

(\'ii)  Failure  to  maintain  eligibility 
requirements  for  placement  on  the 
Appraiser  Roster  as  set  forth  under  this 
subpart  or  an\-  other  instructions  or 
standards  issued  h\  HUD;  or 

(\'iii!  Failure  to  comply  with  Hl'D- 
imposed  education  requirements  under 
paragraph  (d)  of  this  section  within  the 
specified  period  for  complying  with 
such  education  requirements. 
***** 

(c)  Automatic  suspension  from 
Appraiser  Roster.  An  appraiser  who  is 


licensed  or  certified  in  a  single  state  and 
whose  state  licensing  or  certification  has 
expired,  or  has  been  revoked, 
suspended  or  surrendered  as  a  result  of 
a  state  disciplinary  action,  is 
automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  from 
conducting  FHA  appraisals  until  Hl'D 
receives  evidence  demonstrating 
renewal  or  that  the  state  imposed 
sanction  has  been  lifted 


iJated;  Sepitember  !0.  2U01. 
|ohn  C.  Weicher, 

Assistant  SecnUary  for.  Housing-Federal 
Housi no  ConimissiontT. 
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Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  5  and  202 
Uniform  Financial  Reporting  Standards 
for  HUD  Housing  Programs,  Additional 
Entity  Filing  Requirements:  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Paris  5  and  202 

[Docket  No.  FR-4681-P-01] 
RIN  2501-AC80 

Uniform  Financial  Reporting  Standards 
for  HUD  Housing  Programs,  Additional 
Entity  Filing  Requirements 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  HITD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  HL'Ds  regulation  on  Uniform 
Financial  Reporting  Standards  by 
adding  HUD  Approved  Title  I  and  Title 
11  nonsupervised  lenders. 
nonsuper\'ised  mortgagees,  and  loan 
correspondents  to  the  covered  entities 
required  to  electronically  submit  annual 
financial  information  to  HUD  prepared 
in  accordance  with  generally  accepted 
accounting  principles.  Under  long- 
standing regulator\'  and  contractual 
requirements,  these  entities  already 
submit  financial  information  to  HUD  on 
an  annual  basis. 

DATES:  Comment  Due  Date:  January  29, 
2002 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel.  Room  10276.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SVV  ,  Washington,  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  nuhiber  and 
title.  Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time  at 
the  above  address.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the  entities 
covered  by  this  proposed  rule.  Lynn 
Herbert,  the  Office  of  Housing,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  202- 
708-3976  (this  is  not  a  toll-free 
number)  For  general  information  about 
this  proposed  rule,  Stacey  Kniff,  Real 
Estate  Assessment  Center.  U.S. 
Department  of  Housing  and  Urban 
Development.  1280  Maryland  Avenue, 
SW.,  Suite  800,  Washington,  DC  20024; 
telephone  Technical  Assistance  Center, 
1-888-245-4860  (this  is  a  toll  free 


number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339 

SUPPLEMENTARY  INFORMATJON:  HUD's 
Uniform  Financial  Reporting  Standards 
("UFRS")  regulations,  codified  at  24 
CFR  part  5,  subpart  H  establish  uniform 
annual  financial  reporting  standards  for 
the  following  entities:  public  housing 
agencies  ("PHAs")  administering 
traditional  public  housing;  PHAs 
administering  Section  8  project-based 
housing  assistance  payments  programs 
and  Section  8  project-based  certificate 
programs;  owners  of  housing  assisted 
under  any  Section  8  project-based 
program  (except  for  the  Moderate 
Rehabilitation  and  project-based 
certificates  programs,  for  which  the 
reporting  requirement  applies  to  the 
administering  PHAs);  and  multifamily 
housing  programs  receiving  assistance 
or  mortgage  insurance  from  HUD.  The 
regulations  provide  that  the  financial 
information  required  to  be  submitted  to 
HUD  on  an  annual  basis  under  these 
programs  generally  must  be  submitted 
electronically  and  must  be  prepared  in 
accordance  with  GAAP. 

The  move  to  uniform  financial 
reporting  standards  in  HUD  programs 
was  initiated  to  bring  consistency  and 
efficiency  in  financial  reporting.  In 
addition,  the  electronic  submission  of 
financial  reporting  standards,  as  a 
substitute  for  paper  submissions,  is  in 
accordaTiCe  with  the  Government 
Paperwork  Elimination  Act,  44  U.S.C. 
3504. 

Since  the  implementation  of  the 
UFRS  rule,  HUD  believes  that  the 
transition  to  electronic  reporting  of 
financial  information  using  uniform 
accoundng  principles  has  proceeded 
well.  HUD  has  worked  closely  with  the 
entities  currently  subject  to  these 
standards  ("covered  entities")  to  assist 
them  in  becoming  familiar  with  GAAP 
and  reporting  information 
electronically.  The  electronic 
submission  of  information  results  in 
significant  benefits,  such  as  increasing 
the  speed  of  information  preparation 
and  exchange,  cost  savings  from 
reduced  need  for  storage  space,  fewer 
errors  than  occur  with  paper 
submissions,  and  faster  HUD  review  and 
analysis. 

This  proposed  rule  adds  participants 
under  another  program  to  the  programs 
covered  under  the  UFRS  rule,  24  CFR 


part  5,  subpart  H.  The  new  covered 
participants  are  the  Titie  I  and  Title  II 
nonsuper\'ised  lenders,  nonsupervised 
mortgagees,  and  loan  correspondents 
who  are  approved  by  HUD  under  24 
CFR  part  202  to  originate,  purchase, 
hold,  service  and/or  sell  loans.  In 
addition  to  re"isions  to  part  5  to  add 
these  participants,  this  rule  makes 
conforming  changes  to  24  CFR  202.5, 
202.7.  and  202.8. 

HUD  believes  that  the  transition  from 
paper  to  electronic  filing  for  these 
entities  will  also  proceed  well,  and  will 
benefit  the  industn,'.  the  Department 
and  taxpayers.  This  progression  to 
electronic  reporting  will  be  further 
facilitated  by  the  fact  that  these  Title  I 
and  Title  II  nonsupervised  lenders, 
nonsupervised  mortgagees,  and  loan 
correspondents  currently  receive  all 
loan  authorizations  exclusively  through 
the  HUD  electronic  secure  on-line 
Internet  system.  Accordingly,  these 
entities  are  familiar  with  HUD's 
electronic  secure  systems. 

This  rule  when  issued  as  a  final  rule 
would  be  effective  for  the  covered  Title 
I  and  Title  II  nonsupervised  lenders, 
nonsupervised  mortgagees,  and  loan 
correspondents  after  December  31,  2001. 
Audited  financial  statements  submitted 
by  the  covered  entities  on  or  after 
January  1,  2002,  must  be  submitted 
electronically.  Audited  financial 
statements  submitted  prior  to  January  1. 
2002,  may  either  be  submitted  in  paper 
or  electronically  at  the  lenders'  option. 

Findings  and  Certifications 

Paperwork  Reduction  Act 

The  proposed  new  information 
collection  requirements  contained  in 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Under  this  Act,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

The  public  reporting  burden  for  this 
new  collection  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  the  following  table. 
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Information  collection 


§5.801  (c)(3) 


Number  o1 
respondents 


Responses 
per  respond- 
ent 


Total  anr  jai 
responses 


Hours  per 
response 


7,000 


1 


7.000 


3.0 
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Total  tiours 


21,000 


In  accordance  with  5  CFR 
1320.8(d)(1).  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  by  January-  29.  2002.  Comments 
must  refer  to  the  proposal  bv  name  and 
docket  number  (FR-4552-P-01)  and 
must  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
HUD  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503  and  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Room 
10276.  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.  Washington.  DC  20410. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  will  not  impose  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995 

Envimnmental  Impact 

This  proposed  rule  does  not  direct, 

provide  for  assistance  or  loan  or 
mortgage  insurance  for.  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise  or 


provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly. 
under  24  CFR  50.19(c)(1).  this  proposed 
rule  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulaton,-  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  is  not  anticipated 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  This  rule  does  not  create  a  new- 
reporting  requirement.  The  annual 
reporting  of  certain  financial 
information  is  a  preexisting  HLTD 
program  requirement.  This  rule  adds 
HUD  approved  Title  I  and  Title  II 
nonsupervised  lenders.  nonsuper\ised 
mortgagees,  and  loan  correspondents  to 
the  covered  entities  that  must  submit 
financial  data  electronically.  The  rule 
standardizes,  to  the  extent  possible,  the 
content  of  the  information  and  the 
preparation  of  the  information  (in 
accordance  with  G,\,\P)  HL'D 
anticipates  that  these  changes  will  bring 
consistency,  simplicity  and  reduced 
administrative  burden  to  the  reporting 
process.  With  respect  to  costs,  the  audit 
costs  paid  by  Title  1  and  Title  II 
nonsupervised  lenders.  nonsuper\'ised 
mortgagees,  and  loan  correspondents  are 
a  recognized  part  of  operating  and 
administrative  expenses.  HLID 
anticipates  no  or  ven.'  little  monetary- 
impact.  The  Federal  Housing 
Commissioner  has  required  G.AAP- 
based  accounting  for  a  number  of  years 
and  the  majority  of  these  lenders 
already  adhere  to  its  tenets. 

Notwithstanding  HLID's 
determination  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
HUD  specifically  invites  comment 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  the 
preamble. 

Federalism 

Executive  Order  13132  (entitled 
"Federalism  ")  prohibits,  to  the  extent 
practicable  and  permitted  by  law.  an 
agency  from  promulgating  a  regulation 
that  has  Federalism  implications  and 


either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law.  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This 
proposed  rule  does  not  have  Federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  applicable 
to  24  CFR  part  202  are:  14.110 
Manufactured  Home  Loan  Insurance — 
Financing  Purchase  of  Manufactured 
Homes  as  Principal  Residences  of 
Borrowers;  14  142  Structures  and 
Building  of  New  .Nonresidential 
Structures;  and  14.162  Mortgage 
Insurance — Combination  and 
Manufactured  Home  Lot  Loans. 

List  of  Subjects 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged.  Claims.  Drug  abuse. 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians.  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing. 
Mortgage  insurance.  Pets.  Public 
housing.  Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement, 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

.Accordingly,  for  the  reasons  stated  in 
the  preamble.  HLID  proposes  to  amend 
title  24  of  the  Code  of  Federal 
Regulations  to  read  as  follows; 

PART  S— GENERAL  HUD  PROGRAM 
REQUIREMENT;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(dl.  unless 
otherwise  noted. 

2.  Amend  §  5.801  by  adding 
paragraphs  (a)(5),  (c)(3),  and  (d)(3)  to 
read  as  follows: 


i 
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§5.801     Uniform  financial  reporting 
standards. 

Id)  •    •    * 


(5]  HUD-approved  Title  I  and  Title  II 

riDnsupervisod  l(»nders.  nonsupervised 

ni'irti_;ai;t'«',-.,  aiid  Inaii  i  Drrespondents. 


KJ 


(3)  For  thiisc  t'lititit'^  listi'i!  ni 
paragraph  jail')]  of  this  section,  the 
liiiant  i.il  information  to  he  submitted  to 
ffl  13  in  ai.c  nrdaric  e  with  paragraph  (fn 
ot  this  section  must  he  submitted  to 
HUD  annuali\    no  later  than  90  davs 
after  the  end  of  the  fist  al  \ear  'or  wifhiii 
an  extended  time  if  an  extension  i^ 
granted  at  the  sole  discretion  of  th*- 
Secretar\)  An  extension  recjuest  must 
ht'  received  no  earlier  than  4t  davs  and 
no  later  than  15  dd\s  prior  to  the 
submission  deadline. 

(di  *    *    • 
*         *         «         •         » 

!  <'  The  nHjiiirt'iiients  of  this  section 
Will  go  into  ('tf"!  t  \sith  respect  to  those 
entities  listed  in  paragraph  (al(5]  of  this 
section.  Audited  financial  statements 
submitted  before  June  1.  2002.  mav 
either  be  submitted  in  paper  nr 
electronicallv  at  the  lenders'  option. 
.Audited  financ  lal  statements  submitted 
hv  lenders  on  and  after  lune  1,  2002 
must  be  submitted  electronu  alK 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

3  The  authoritv  citation  for  24  CFK 
part  202  continues  to  read  as  follows: 

Authority:  12  l  .s.C.  1703,  1709.  and 
171  ii):  42  t''.S.C.  3535(d). 


4,  In  §  202.5,  revise  paragraph  (n)(l) 

introductnr\'  text  to  read  as  follows: 

§202.5     General  approval  standards. 

(n)  Net  Worth.  (1)  Each  supervised  or 
nonsupervised  lender  or  mortgagee 
approved  under  §§  202.6  and  202.7  shall 
have  a  net  worth  of  not  less  than 
$250,000  in  assets  acceptable  to  the 
Secretary.  Each  Title  II  supervised  or 
nonsuper\'ised  mortgagee,  except  a 
multifamily  mortgagee,  shall  have 
additional  net  worth  in  excess  of 
S250.0OO  of  not  less  than  one  percent  of 
the  mortgage  volume  exceeding 
,S2,5. 1)00.000  in  value,  but  total  net  worth 
IS  not  required  to  exceed  $1,000,000. 
Mortgage  volume  is  calculated  as  of  the 
end  of  the  fiscal  year  being  audited  and 
equals  the  sum  of: 
***** 

5.  In  §  202.7,  revise  paragraphs 
(b)(4)(i)  introductory  text  and  (b)(4)(iKA) 
to  read  as  follows: 

§202.7     Nonsupervised  lenders  and 
mortgagees 

«  •  •  *  * 

(b)  *    '    • 

(4)  Avdit  repun.  y\\  A  lender  or 
mortgagee  must  comply  with  the 
financial  reporting  requirements  in  24 
(,FR  part  5,  subpart  H.  Audit  reports 
shall  be  based  on  audits  performed  bv 
a  certified  public  accountant,  or  bv  an 
independent  public  accountant  licensed 
b\-  a  regulatory  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States  on  or  before  December  31.  1970 
and  shall  include: 

l.\)  .\  financial  statement  in  a  form 
acceptable  to  the  Secretarv.  including  a 
balance  sheet  and  a  statement  of 
operations  and  retained  earnings,  a 


statement  of  cash  flows,  an  analvsis  of 
the  mortgagee's  net  worth  adjusted  to 
reflect  only  assets  ac:ceptable  to  the 
Secretary,  and  an  analvsis  of  escro\s 
funds;  and 
***** 

6.  In  <;  202.8,  revise  paragraphs  (b){3) 
introductory  te.xt  and  (b)(3)(i)  to  read  as 
follows: 

§202.8     Loan  correspondent  lenders  and 
mortgagees. 

***** 

(b)  '    •    * 

(3)  Audit  report  A  loan  correspondent 
lender  or  mortgagee  must  complv  with 
the  financial  reporting  requirements  in 
24  CFR  part  5.  subpart  H  except  that  a 
loan  correspondent  mortgagee  meeting 
the  definition  of  a  supervised  lender  or 
mortgagee  in  §  202.6(a)  need  not  file 
annual  audit  reports.  Audit  reports  ^hall 
be  based  on  audits  performed  bv  a 
certified  public  accountant,  or  bv  an 
independent  public  accountant  licensed 
by  a  regulator)-  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States  on  or  before  December  31.  1970 
and  shall  include: 

(i)  A  financial  statement  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet,  statement  of  operations 
and  retained  earnings,  a  statement  of 
cash  flows,  an  analysis  of  the  net  worth 
adjusted  to  reflect  only  assets  acceptable 
to  the  Secretary  and  an  analvsis  of 
escrow  funds:  and 


Dated:  October  .^0,  2001 

John  C.  Weicher. 

Assistant  Serrctan.  for  Hi'ti^inu-hi'dcrai 
Housing  Commissioner 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 
RIN1890-AA02 

Direct  Grant  Programs 

AGENCY:  Office  of  the  Chief  Financial 
Officer,  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
that  govern  discretionary  grant 
programs.  These  amendments  will 
implement  new  options  for  our 
application  review  process  for 
discr  -tionary  grants.  These  changes  will 
improve  the  quality  of  the  review 
process  and  provide  greater 
opportunities  for  inexperienced, 
"novice  applicants'  to  receive  funding. 
DATES:  These  regulations  are  effective 
December  31.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Sinkovits,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3652,  ROB-3.  Washington,  DC 
20202-4248.  Telephone:  (202)  708- 
7568. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On  April 
17,  2000  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  part  in  the  Federal  Register  (65 
FR  20698). 

In  the  preamble  to  the  NPRM,  the 
Secretary  discussed  on  pages  20699 
through  20702  the  major  changes 
proposed  in  that  document  to  increase 
the  options  available  for  reviewing  and 
selecting  discretionary  grants.  These 
included  the  following: 

•  Amending  §  75.217  to  include  the 
use  of  quality  bands  to  evaluate 
applications  and  adding  a  new  §  75.223 
to  describe  the  procedures  used  under 
competitions  that  use  quality  bands. 

•  Adding  a  new  §  75.224  to  address 
the  practice  that  has  evolved  in  some 
program  offices  of  the  Department  of 
Education  (Department)  involving  the 
use  of  more  than  one  review  of  an 
application,  otherwise  known  as 
"multiple  tier  review." 

•  Adding  a  new  §  75.225  to  include 
procedures  to  use  if  the  Secretary 


decides  to  give  special  consideration  to 
novice  applicants. 

These  final  regulations  contain  one 
significant  difference  from  the  NPRM. 
As  a  result  of  public  comments  we 
received,  we  have  decided  not  to  make 
final  the  regulations  regarding  the  use  of 
quality  bands  in  this  document.  We 
would  like  to  do  more  work  to  consider 
fully  the  issues  raised  by  commenters 
and  to  determine  whether  to  issue  final 
regulations  for  the  quality  band 
procedures.  Rather  than  delay  the 
implementation  of  the  procedures  for 
novice  applicants,  we  have  decided  to 
publish  as  much  of  the  NPRM  as 
possible  in  final  now  and  to  notify  the 
public  of  our  decision  regarding  the 
quality  band  procedures  at  a  later  date. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  sixteen  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

We  discuss  substantive  issues  under 
the  section  of  the  regulations  to  which 
they  pertain.  Generally,  we  do  not 
address  technical  and  other  minor 
changes,  as  well  as  suggested  changes 
that  the  law  does  not  authorize  the 
Secretary  to  make. 

A  number  of  commenters  supported 
these  regulations  while  others  raised 
concerns  about  them.  As  discussed 
earlier,  the  Secretary  has  decided  to 
proceed  with  publishing  these  final 
regulations  without  the  sections  ou 
quality  bands.  Therefore,  these  final 
regulations  include  only  the  sections  on 
multiple  tier  review  and  novice 
procedures.  All  of  the  comments 
discussed  below  concern  novice 
procedures,  as  none  were  received  on 
multiple  tier  review.  Before  discussing 
the  individual  comments,  we  provide  a 
general  response  to  the  comments  we 
received  on  the  novice  procedures. 

The  novice  procedures  were 
developed  in  response  to  the  public 
perception  that  the  barriers  to  receiving 
a  grant  are  highest  for  those  who  have 
never  received  a  grant  before.  These 
procedures  are  an  additional  option  for 
Department  staff — they  are  not 
required — and  would  be  used  only  in 
those  circumstances  where  they  are 
programmatically  appropriate. 

When  determining  the  number  of 
bonus  points  available  to  novice 
applicants  under  a  particular  program, 
the  Secretary  will  carefully  balance 
quality  concerns  with  the  goal  of 
enabling  new  applicants  to  break  into 
the  grant  award  system.  The  Secretary 
will  not  fund  projects  under  these 


procedures  that  are  of  poor  quality  or  do 
not  meet  the  requirements  of  the 
program  under  which  they  are  funded. 

Section  75.225    What  Procedures  Does 
the  Secretary  Use  if  the  Secretary 
Decides  To  Give  Special  Consideration 
to  Novice  Applications? 

Comments:  A  number  of  commenters 
strongly  supported  the  novice 
procedures,  stating  that  it  would  be 
encouraging  to  first-time  applicants  to 
know  that  more  experienced  applicants 
would  not  necessarily  win  out  over  less 
experienced,  yet  highly  qualified 
applicants.  These  commenters  believed 
that  this  gave  their  organizations  and 
their  grants'  intended  beneficiaries  a 
better  chance  of  benefiting  fi-om  Federal 
funding  despite  their  inexperience  in 
wrriting  applications  and  managing 
grants. 

Discussion:  These  comments  affirm 
the  Secretary's  intent  to  broaden  the 
pool  of  applicants  that  apply  for  and 
ultimately  receive  funding  under  the 
Department's  discretionary  grant 
programs. 

changes:  None. 

Comments:  Several  commenters 
questioned  the  appropriateness  of 
allowing  programs  to  give  novice 
applicants  any  preference  in  the 
selection  process,  stating  that  all 
applicants  were  novices  at  one  time  and 
were  able  to  get  funded  by  following  the 
application  procedures,  studying 
funded  applications,  and  submitting 
high  quality  proposals.  These 
commenters  were  concerned  that  lower 
quality  applications  would  be  funded 
imder  these  procedures.  One  commenter 
questioned  the  perception  held  by  some 
unsuccessful  applicants  that  an 
organization  had  to  already  have  a  grant 
to  get  a  grant.  Another  questioned  the 
need  for  a  separate  regulation  to  make 
the  funding  of  novices  a  priority,  since 
programs  already  have  the  ability  to 
define  priorities  for  funding. 

Discussion:  During  the  Department's 
reengineering  process  a  significant 
number  of  focus  group  participants  from 
the  applicant  community  voiced  the 
opinion  that  it  was  very  difficult  to 
break  into  the  grant  funding  system, 
particularly  for  small  and  inexperienced 
organizations  that  lack  the  resources  to 
hire  professional  grant  writers. 
Therefore,  one  of  the  goals  of  the 
reengineered  grants  process  is  to 
broaden  the  range  of  grant  applicants 
and  recipients  who  participate  in  our 
programs.  Instituting  special  procediu^s 
for  novice  applicants  is  one  way  to 
achieve  this  goal  and  to  address  the 
perception  that  our  grants  process  is 
unfairly  weighted  toward  the  larger 
institutions  with  greater  resources.  The 
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Secretary  will  not  fund  poor  quality 
applications  or  ones  that  do  not  address 
the  program's  requirements.  Although 
programs  may  set  funding  priorities,  the 
funding  of  novice  applicants  is 
generally  not  addressed  in  this  fashion. 
In  addition,  this  new  procedure 
standardizes  the  procedures  for 
programs  that  choose  to  open  up  a 
competition  for  novices,  ensuring 
greater  fairness  in  the  process. 

Changes:  None. 

Comments:  A  number  of  commenters 
recommended  that  the  proposed 
definition  of  novice  applicant  be 
changed.  One  commenter  suggested  that 
the  five-year  period  without  a  Federal 
discretionary  grant  be  eliminated  from 
the  novice  applicant  definition  and  that 
the  Secretar\-  be  given  latitude  in  the 
final  determination  of  which  applicants 
qualify  as  novices.  One  commenter  was 
concerned  that  under  the  proposed 
definition,  a  "novice  applicant    may 
never  have  received  a  grant  before 
simply  because  it  did  not  have  the  need 
that  would  have  made  it  eligible  to 
apply  for  a  particular  grant  competition. 
and  not  because  it  lacked  the  resources 
or  capacity  to  apply.  Another 
commenter  was  concerned  about  how 
the  definition  would  be  applied  to 
groups  of  applicemts,  such  as  consortia 
and  pculnerships. 

Discussion :  The  definition  was  set  at 
five  years  without  a  discretionary  grant 
from  any  Federal  program  in  order  to 
ensure  that  the  applicant  was  truly  an 
inexperienced  novice  applicant.  If  the 
definition  applied  only  to  an  applicant 
that  had  not  received  a  grant  or  subgrant 
under  the  particular  Department  of 
Education  program  from  which  it  seeks 
funding,  then  an  applicant  with 
extensive  experience  in  receiving  grants 
from  other  Federal  programs  could 
apply  as  a  novice,  which  clearly  it 
would  not  be. 

The  Secretary  recognizes  that  there  is 
a  slight  possibility  that  an  organization 
could  qualifv'  as  a  novice,  despite  the 
fact  that  it  had  the  resources  and 
capacity  to  apply  earlier,  but  hadn't 
received  a  grant  from  the  Federal 
government  in  the  past  five  years  merely 
because  it  hadn't  had  a  legitimate  reason 
to  apply.  However,  the  Secretar>' 
believes  that  the  likelihood  that  this 
would  happen  is  small,  and  that 
achieving  the  goal  of  broadening  the 
pool  of  applicants  who  apply  for,  and 
ultimately  receive,  discretionary  grant 
funding  outweighs  this  concern. 

Moreover,  the  Secretary-  believes  that 
reserving  broad  latitude  to  determine 
which  applicants  qualify  as  novices 
would  not  give  all  potential  applicants 
clear  notice  of  the  rules  by  which  the 
competition  will  be  judged  Finally,  the 


Secretary  agrees  that  clarification  is 
needed  in  these  final  regulations 
regarding  how  the  novice  applicant 
definition  would  apply  to  applications 
submitted  by  groups,  such  as 
partnerships  or  consortia.  The  Secretarv 
believes  that  in  order  for  an  application 
submitted  by  a  group  to  qualify-  as  a 
novice  application,  all  members  of  the 
group  should  meet  the  definition  of 
novice  applicant.  The  Secretary  has  also 
amended  the  novice  applicant 
definition  to  clarify  that  any  member  of 
a  group  application  that  receives  a  grant 
under  a  Department  program  could  not 
qualify  in  the  future  as  a  novice 
applicant  for  that  program. 

Changes:  In  order  to  provide 
clarification  on  how  the  novice 
application  procedures  would  apply  to 
applications  submitted  by  a  group,  the 
Secretary  has  amended  the  novice 
applicant  definition  in  §  75.225(a)  to 
indicate  that  when  a  group  submits  a 
novice  application  each  member  of  the 
group  must  meet  the  novice  applicant 
definition.  Further,  we  have  amended 
the  definition  to  preclude  members  of  a 
group  of  eligible  applicants  that  receives 
a  grant  from  being  considered  as  novice 
applicants  under  that  particular 
program  in  the  futiue.  Section  75.225  (a) 
has  also  been  renumbered  accordingly. 

Comments:  Several  commenters 
supported  the  idea  of  separate 
competitions  for  novice  applicants,  but 
did  not  want  standards  to  be  lowered  for 
these  competitions;  novice  applicants 
should  have  to  meet  the  same 
requirements  as  any  other  applicant. 
There  was  also  support  for  keeping  the 
size  of  the  awards  to  novices  relatively 
small.  Others  commented  that  the 
winners  of  novice  competitions  might 
require  closer  monitoring  or  additional 
technical  support  until  the  novice 
grantees  develop  more  experience  in 
grants  administration.  Another 
commenter  thought  it  would  be  more 
prudent  to  give  the  additional  assistance 
in  advance  of  the  competition,  to  ensure 
the  submission  of  high  quality 
proposals 

Discussion:  We  agree  that  novice 
applicants  must  meet  the  same 
requirements  as  other  applicants  As 
discussed  earlier,  the  purpose  of  this 
regulation  is  to  increase  the  number  of 
competent  grantees,  not  to  reward  lower 
quality  applications  with  funding  In 
addition,  it  has  always  been  the  policy 
of  the  Department  to  nurture  successful 
projects  by  providing  assistance  to  new- 
grant  recipients,  particularly  first-time 
or  relatively  inexperienced  grantees 
This  assistance  is  given  in  the  form  of 
technical  assistance  workshops,  where 
training  in  basic  grants  administration  is 
provided,  as  well  as  regular  contact  by 


phone  or  e-mail  between  Department 
staff  and  grant  project  staff.  We  expect 
that  in  the  case  of  novice  grantees,  post- 
award  support  will  be  provided  to  a 
greater  extent  than  normal,  to  help 
ensure  the  success  of  these  projects.  In 
fact,  the  use  of  special  procedures  for 
novice  applicants  will  make  it  easier  for 
program  staff  to  identify  those 
applicants  that  may  need  the  most 
assistance.  As  we  gain  experience  with 
novice  applicants,  the  most  effective 
ways  of  ensuring  their  success  will  in 
all  likelihood  become  more  evident. 
Changes:  None 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contajn  anv 
information  collertinn  requirements. 

Intergovernmental  Review 

These  final  regulations  are  not  subject 
to  the  rtH^uirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79  However,  many  of  the  programs 
that  these  final  regulations  would  applv 
to  are  subject  to  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objectixe  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Assessment  of  Educational  Impact 

In  the  NTRM  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  .\dobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wwu-.ed  gow 
legisla  tion  /FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 


( 
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888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  Thf  uffi(.idl  \ersiun  of  this  document 
i>  the  (iocument  published  in  the  Federal 
Re^isfer   Free  hiternet  art  cs";  to  the  official 
t'ditmii  ot  tht-  Federal  Register  and  the  Code 
lit  Fi'diT.ii  Kftjulritiuns  IS  available  on  GPO 
.\(  (fss  .It   tittp     iwvu.access. gpo.gov/nara/ 
index. html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

List  of  Subjects  in  34  CFR  Part  75 

.Admini-strative  practic:e  and 
prncedure.  Education  Department,  tirant 
programs — education.  Grant 
administration.  Performance  reports. 
Reporting  and  recordkeeping 
requirements.  Unobligated  funds. 

Ddlt'd:  November  26.  2001. 
Rod  Paige. 

St'cretan-  of  Education 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  part  75 
of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  757— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  Pari  75 
continues  to  read  as  follows- 

.■\uthority:  20  U.S.C.  1221e-,i  and  3474, 
unless  otherwise  noted 

2.  Section  75.223  is  added  and 
reserved  and  new  §§  75.224  and  74.225 
are  added  to  subpart  D  under  the 
undesignated  center  heading  "Selection 
Procedures"  to  read  as  follows: 


§75.223    [Reserved] 

§  75.224  What  are  the  procedures  for 
using  a  multiple  tier  review  process  to 
evaluate  applications? 

(a)  The  Secretary  may  use  a  multiple 
tier  review  process  to  evaluate 
applications 

(b)  The  Secretary  may  refuse  to  review 
applications  in  any  tier  that  do  not  meet 
a  minimum  cut-off  score  established  for 
the  prior  tier. 

(c)  The  Secretary'  may  establish  the 
minimum  cut-(jff  score — 

(1)  In  the  application  notice  published 
in  the  Federal  Register;  or 

(2)  Aher  reviewing  the  applications  to 
determine  the  overall  range  in  the 
quality  of  applications  received, 

(d)  The  Secretarv  mav,  in  anv  tier — 

(1)  Use  more  than  one  group  of 
experts  to  gain  different  perspectives  on 
an  application;  and 

(2)  Refuse  tc  consider  an  application 
if  the  application  is  rejected  under 
paragraph  (b)  of  this  section  by  any  one 
of  the  groups  used  in  the  prior  tier. 

(Authonty:  20  U.S.C.  1221&-3  and  3474) 

§75.225    What  procedures  does  the 
Secretary  use  if  the  Secretary  decides  to 
give  special  consideration  to  novice 
applications? 

(a)  As  used  in  this  section,  "novice 
applicant"  means — 

(1)  .\nv  applicant  for  a  grant  from  ED 
that— 

(i)  Has  never  received  a  grant  or 
subgrant  under  the  program  from  which 
it  seeks  funding; 


(ii)  Has  never  been  a  member  of  a 
group  application,  submitted  in 
accordance  with  §§  75.127-75.129,  that 
received  a  grant  under  the  program  from 
which  it  seeks  funding;  and 

(iii)  Has  not  had  an  active 
discretionary'  grant  from  the  Federal 
Government  in  the  five  years  before  the 
deadline  date  for  applications  under  the 
program. 

(2)  In  the  case  of  a  group  application 
submitted  in  accordance  with 
§^  75.127-129,  a  group  that  includes 
only  parties  that  meet  the  requirements 
of  paragraph  (a)(1)  of  this  section. 

(b)  For  the  purposes  of  paragraph 
(a)(l)(iii)  of  this  section,  a  grant  is  active 
until  the  end  of  the  grant's  project  or 
funding  period,  including  any 
extensions  of  those  periods  that  extend 
the  grantee's  authority  to  obligate  funds. 

(c)  If  the  Secretary  determines  that 
special  consideration  of  novice 
applications  is  appropriate,  the 
Secretary  may  either — 

(1)  Establish  a  separate  competition 
for  novice  applicants;  or 

(2)  Give  competitive  preference  to 
novice  applicants  under  the  procedures 
in  34  CFR  75.105(c)(2). 

(d)  Before  making  a  grant  to  a  novice 
applicant,  the  Secretan,-  imposes  special 
conditions,  if  necessary,  to  ensure  the 
grant  is  managed  effectively  and  project 
objectives  are  achieved, 

(.'Kuthority:  20  L'.S.C.  1221e-.3  and  3474) 

[FR  Doc.  01-29726  Filed  11-29-01;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  NOVEMBER  30, 
2001 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations 

Contractor  performance 
system,  designation  and 
mandatory  use   published 
10-1-01 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act. 
implementation 

Substantial  product  hazard 
reports  published  10-31- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 
Distnct  of  Columbia 

published  10-16-01 
Kentucky   published  10- 

31-01 
Rhode  Island,  published 

10-1-01 
Tennessee   published  11- 

14-01 
Vermont    published  11-29- 
01 
Air  pollution    standards  of 
performance  for  new 
stationary  sources 

Industnal-commercial- 

instltutional  steam 

generating  units; 

published  10-1-01 
Air  programs    approval  and 
promulgation   State  plans 
for  designated  facilities  and 
pollutants 

Texas;  published  10-1  01 
Hazardous  waste  program 

authorizations 

^issoun    published  10-1-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services 

Commercial  mobile  radio 
services — 

Wireless  enhanced  91 1 
service  conditions 
public  safety  answering 
point  clarification 
Richardson.  TX, 
eflective  date,  published 
11-30-01 


FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system 
Annual  bank  board  of 

directors  meetings: 

minimum  number; 

maintenance  of  effort; 

published  10-3^-01 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Pgymy  rabbit   Columbia 
Basin  distinct  population 
segment,  published  11-30- 
01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing,  published  10-26-01 
Dormer,  published  10-19-01 
Honeywell;  published  10-26- 

01 
Procedural  rules: 
Flight  Operational  Quality 

Assurance  programs. 

enforcement  protection; 

published  10-31-01 

RULES  GOING  INTO 
EFFECT  DECEMBER  1, 
2001 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans 
Allocation  of  assets — 

Interest  assumptions  for 
valuing  and  paying 
benefits   published  11- 

15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 

Alternative  trading  systems, 
temporary  stay  of 
effectiveness;  published 
12-7-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards 
Special  conditions — 
Harizell  Propeller   Inc 
Model  HC-E6A-2/E8991 
constant  speed 
propeller,  published  10- 
3-01 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


Eiectnc-powered  vehicles; 

electrolyte  spillage  and 

electncal  shock  protection: 

published  9-27-00 
Eiectnc-powered  vehicles; 

electrolyte  spillage  and 

electncal  shock  protection; 

effective  dale  delay; 

published  2-8-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits 
Hospital  and  outpatient  care 
for  veterans   enrollment 
decision  level,  inpatient 
hospital  care  and 
outpatient  medical  care, 
copayments;  published 
11-30-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
attected  countries — 
Rhode  Island,  stallions 
and  mares;  receipt 
authonzation;  comments 
due  by  12-3-01; 
published  11-1-01  [FR 
01-27459] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electnc  loans 
Mergers  and  consolidations 
of  borrowers;  comments 
due  by  12-3-01.  published 
11-1-01  [FR  01-27480] 

AGRICULTURE 
DEPARTMENT 

Federal  claims  collection; 
comments  due  by  12-7-01; 
published  11-7-01  [FR  01- 
27887] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon   comments  due 
by  12-4-01    published 
10-5-01   [FR  01-25038] 
Northeastern  United  States 
fishenes — 

Summer  flounder,  scup. 
and  black  sea  bass, 
comments  due  by  12-5- 
01,  published  11-20-01 
[FR  01-28920] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  groundfish; 
comments  due  by  12-3- 
01    published  11-16-01 
[FR  01-28744] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals 
Incidental  taking — 
Kodiak  Launch  Complex, 
AK.  rocket  launches; 
Steller  sd^  lions, 
comments  due  by  12-5- 
01;  published  11-5-01 
[FR  01-27734] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Securities 
Accounts  holding  security 
futures  products; 
applicability  of  customer 
protection,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc    comments  due 
by  12-5-01.  published  11- 
2-01  [FR  01-27523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards: 
Friction  materials 

manufactunng  facilities; 

comments  due  by  12-3- 

01;  published  10-4-01  [FR 

01-24887] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards; 

Pesticide  active  ingredient 
production;  comments  due 
by  12-6-01.  published  11- 
21-01  [FR  01-29067] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  12-6-01;  published  11- 
21-01  [FR  01-29068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Pennsylvania;  comments 
due  by  12-3-01, 
published  11-1-01  [FR 
01-27281] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
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State  operating  permits 
programs- 
Pennsylvania:  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27282] 
Air  programs 
Stratosphenc  ozone 
protection — 

Essential  use  allowances 
allocation  (2002  CY) 
and  essential  laboratory 
and  analytical  uses:  de 
minimis  exemption 
extension  through  2005 
CY,  comments  due  by 
12-3-01;  published  11-1- 
01  [FR  01-27383] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 

Distnct  of  Columbia, 
comments  due  by  12-3- 
01;  published  11-1-01  [FR 
01-27376] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation,  vanous 
States 

Distnct  of  Columbia 
comments  due  by  12-3- 
01;  published  11-1-01  [FR 
01-27377] 
Oregon,  comments  due  by 
12-3-01    published  11-1- 
01   [FR  01-27280] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementations 
plans;  approval  and 
promulgation 

Oregon:  comments  due  by 
12-3-01;  published  11-1- 
01  [FR  01-27279] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  12-5-01;  published 
11-5-01   [FR  01-27463] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
"Update:  comments  due 
by  12-5-01;  published 
11-5-01  [FR  01-27464] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments: 


Arkansas;  comments  due  by 
12-3-01.  published  10-26- 
01  [FR  01-26987] 
Michigan   comments  due  by 
12-3-01    published  10-26- 
01  [FR  01-26986] 
Oklahoma  and  Texas 
comments  due  by  12-3 
01    published  10-24-01 
[FR  01-26749] 
Television  broadcasting 
Cable  television  systems — 
Multicliannei  video  and 
cable  television  service; 
video  programming 
distribution;  competition 
and  diversity 
development,  comments 
due  by  12-3-01, 
published  10-31-01  [FR 
01-27225] 
Televison  broadcasting 
Cross-ownership  of 
broadcast  stations  and 
newspapers   comments 
due  by  12-3-01    published 
10-5-01  [FR  01-24950] 

FEDERAL  ELECTION 
COMMISSION 

Internet  and  Federal  elections, 
campaign-related  activity  on 
web  sites  of  individuals, 
corporations   and  labor 
organizations   comments 
due  by  12-3-01    published 
10-3-01   [FR  01-24643] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices 
Orthopedic  devices— 
Hip  jOint  metai.' polymer 
constrained  cemented 
or  uncemented 
prosthesis 
reclassification: 
comments  due  by  12-5- 
01    published  9-6-01 
[FR  01-22286] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees 

Occupational  Illness 

Compensation  Program  Act: 

implementation 

Probable  cause 
determination  guidelines: 
comments  due  by  12-4- 
01.  published  10-5-01  [FR 
01-24878] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Sacramento  Mountains 
checkerspot  buttertly; 
comments  due  by  12-5- 
01.  published  9-26-01 
-    [FR  01-24037] 


Showy  stickseed  comments 
due  by  12-7-01  published 
11-7-01   [FR  01-27892] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Louisiana,  comments  due  by 
12-3-01    published  11-2- 
01  [FR  01-27544] 

Mississippi   comments  due 
by  12-3-01    published  11- 
2-01  [FR  01-27543] 

Ohio,  comments  due  by  12- 
7-01,  published  11-7-01 
[FR  01-27982] 

JUSTICE  DEPARTMENT 

Federal  Bureau  of 

Investigation 

Communications  Assistance 

for  Law  Enforcement  Act 

implementation 

■Replaced'   and 

significantly  upgraded  or 
otherwise  undergoes 
major  modification 
definitions,  etc    comments 
due  by  12-4-01    published 
10-5-01   [FR  01-24942] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathenng. 
Analysis   and  Retreival 
System  ( EDGAR  i 

Mandated  EDGAR  fiimg  for 
foreign  issuers   comments 
due  by  12-3-01    published 
10-4-01  [FR  01-24806] 
Secunties 

Accounts  holding  secunty 
futures  products 
applicability  of  customer 
protection    recordkeeping, 
reporting   and  bankruptcy 
rules,  etc    comments  due 
by  12-5-01    published  11- 
2-01   [FR  01-27523] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Mystic  River   CT   safety 
zone   comments  due  by 
12-7-01.  published  11-7- 
01  [FR  01-28006] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 

Bntish  Aerospace 
comments  due  by  i2-6- 
01.  published  10-5-01  'FR 
01-25048] 

CFM  International; 
comments  due  by  i2-4- 
01    published  10-5-01  [FR 
01-25078] 


Eagle  Aircraft  Ply    Ltd 
comments  due  by  12-3- 
01    published  1 1-5-01  [FR 
01-27654] 

Fokke'  comments  due  by 
12-5-01  published  il-5- 
01  [FR  01-27666] 

General  Electric  Co  . 
comments  due  by  12-4- 
01    published  1 0-5-01  [FR 
01-25054] 

Pilatus  Aircraft  Ltd  ; 
comments  due  by  12-4- 
01,  published  lO-iO-Oi 
[FR  01-25398'; 

Pratt  &  Whitney    comments 
due  by  12-4-01    published 
10-5-01   [FR  01-25055] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards 
Special  conditions— 
Gultstream  Aerospace 
Model  G-1159B 

airplanes   comments 
due  by  12-7-01 
published  il-7-0l  [FR 
01-27987; 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Roof  crush  resistance 
comments  due  by  12-6- 
01    published  10-22-01 
[FR  01-26560] 

TREASURY  DEPARTMENT 
Customs  Service 

United  States-Canbbear  Basm 
Trade  Partnership  Act 
Brassieres   preferentia 
treatment    comments  due 
by  12-3-01    published  10- 
4-01   [FR  01-24991] 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 

Office 

Federal  Republic  of 
Yugoslavia  (Sertjia  and 
Montenegro)    Kosovo  and 
Milosevic  sanctions 
regulations   comments  due 
by  12-3-01    published  10-3- 
01   [FR  01-24685; 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Lending  and  mvestmen! 

Savings  associations 
greater  flexibility  m 
changing  marketplace 
correction   comments  due 
by  12-3-01    published  n- 
26-01  [FR  CI -27329] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  tjenefits: 


VI 
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Extended  care  services 
copayments,  comments 
due  by  12-3-01,  published 
10-4-01   [FR  01-24762] 


LIST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
public  bills  trom  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  con)unction 
wrth    PLUS    (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  hnp,/ 
www  nara  govfedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in    slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U  S    Government  Pnnting 
Office.  Washington.  DC  20402 


(phone    202-512-18081    The 
text  will  also  be  rnade 
available  on  the  interne;  trorr 
GPO  Access  at  http 
www  access  gpo  gcvnara, 
naraOOS  html   Some  laws  may 
not  yet  be  availabte 

H.R.  76a/P.L.  107-72 

Need-Based  Educational  Aid 
Act  of  2001   (Nov    20    2001 
115  Stat    648) 
H.R    2620/P.L.  107-73 

Departments  of  Veterans 
Affairs  ana  Housirtg  and 
Urban  Development    and 
Independent  Agencies 
Appropnations  Act,  2002  iNov 
26    2001     115  Stat    651^ 
H.R.  1042/P.L    107-74 
To  prevent  the  elimination  of 
certain  reports    (Nov    28 
2001     115  Stat    701} 
H.R.  1552/P.L  107-75 
Internet  Tax  Nondiscnminatior 
Act  (Nov    28    20C'1     ■  '5  Sta! 
703) 


H.R.  2330/P  L.  107-76 

Agriculture    Rural 
Development    Food  and  Dnjg 
Administration,  and  Related 
Agencies  Appropnations  Act, 
2002  (Nov    28    2001.  115 
Stat    704) 

H  R.  2500/P.L.  107-77 

Departments  of  Commerce, 
Justice    and  State   the 
Judiciary,  and  Related 
Agencies  Appropnations  Act. 
2002  (Nov    28,  2001:  115 
Stat    748) 

H.R.  2924/P.L.  107-78 

To  provide  authority  to  the 
Federal  Power  Marketing 
Administration  to  reduce 
vandalism  and  destruction  of 
property,  and  for  other 
purposes   (Nov   28,  2001;  115 
Stat    808) 

La.st  List  .November  23,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  http:/' 
hydra. gsa.gov/archive& 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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(1)  Cause  for  removal.  Cause  for 
removal  includes,  but  is  not  limited  tn 

(i)  Significant  deficiencies  in 
appraisals,  int;luding  non-rompliance 
with  Civil  Rights  requirements 
regarding  appraisals: 

(ii)  Losing  standing  as  a  state-rertifit>(i 
or  state-licensed  appraiser  due  to 
disciplinary-  action  in  any  state  in  which 
the  appraiser  is  certified  or  licensed; 

(iii)  Prosecution  for  committing, 
attempting  to  commit,  or  conspiring  to 
commit  fraud,  misrepresentation,  or  <in\ 
other  offense  that  mav  reflect  on  the 
appraisers  character  or  integrity; 

(iv)  Failure  to  perform  appraisal 
functions  in  accordance  with 
instructions  and  standards  issued  by 
HID; 


(v)  Failure  to  complv  with  anv 
agreement  made  between  the  appraiser 
and  Hn3  or  with  anv  certification  made 
bv  the  appraiser; 

Ivi)  Being  issued  a  final  debarment. 
suspension,  or  limited  denial  of 
participation; 

'\  u!  Failure  to  mai!it,-ii!i  t'iigibiht\- 
requirements  for  plac;ement  on  the 
Appraiser  Roster  as  set  forth  under  this 
subpart  or  any  other  instructions  or 
standards  issued  by  HUD;  or 

(viii)  Failure  to  complv  with  Hl'D- 
imposed  education  requirements  under 
paragraph  (d)  of  this  sec:tion  within  the 
specified  period  for  complying  with 

SU(  h  t''h;(  ation  requiremf^nts, 

(c)  Automatic  suspension  from 

Appraiser  Roster.  An  appraiser  who  is 


licensed  or  certified  in  a  single  state  and 
whose  state  licensing  or  certification  has 
expired,  or  has  been  revoked, 
suspended  or  surrendered  as  a  result  of 
a  state  disciplinary  action,  is 
automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  from 
conducting  FHA  appraisals  until  Hl'D 
receives  evidence  demonstrating 
renewal  or  that  the  state  imposed 
sanction  has  been  lifted 


Dated:  September  U)    2001. 
John  C.  Weicher. 

A.'isi.'itant  Secretarx  tor.  Housing-Federal 
Housing  Commissioner. 

|FR  Doc,  01-29681  Filed  11-29-01:  8:4,t  am] 
BILLING  CODE  4210-27-P 


o    p=rj 


Friday. 

November  30,  2001 


Part  V 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  5  and  202 
Lniform  Financial  Reporting  Standards 
for  HUD  Housing  Programs.  Additional 
Entity  Filing  Requirements;  Proposed  Rule 


I 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5  and  202 

[Docket  No.  FR-4681-P-01] 
RIN  2501-AC80 

Untform  Financial  Reporting  Standards 
for  HUD  Housing  Programs,  Additional 
Entity  Filing  Requirements 

AGENCY:  Office  of  the  Assistant 
Secretan,'  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  HUD's  regulation  on  Uniform 
Financial  Reporting  Standards  by 
adding  HUD  Approved  Title  I  and  Title 
II  nonsupervised  lenders. 
nonsuper\ised  mortgagees,  and  loan 
correspondents  to  the  covered  entities 
required  to  electronically  submit  annual 
Financial  information  to  HUD  prepared 
in  accordance  with  generally  accepted 
accounting  principles.  Under  long- 
standing regulatory  and  contractual 
requirements,  these  entities  already 
submit  financial  information  to  HUD  on 
an  annual  basis. 

DATES:  Comment  Due  Date:  lanuary  29, 
2002 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Room  10276.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SVV..  Washington.  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  nuhiber  and 
title  Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time  at 
the  above  address.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the  entities 
covered  by  this  proposed  rule.  Lynn 
Herbert,  the  Office  of  Housing.  U,S. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  202- 
708-3976  (this  is  not  a  toll-free 
number).  For  general  information  about 
this  proposed  rule,  Stacey  Kniff,  Real 
Estate  Assessment  Center.  U.S. 
Department  of  Housing  and  Urban 
Development.  1280  Marvland  Avenue, 
SW.,  Suite  800.  Washington,  DC  20024: 
telephone  Technical  Assistance  Center. 
1-888-245-4860  (this  is  a  toll  free 


number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339 

SUPPLEMENTARY  INFORMATION:  HUD's 
Uniform  Financial  Reporting  Standards 
("UFRS")  regulations,  codified  at  24 
CFR  part  5,  subpart  H  establish  uniform 
annual  financial  reporting  standards  for 
the  following  entities:  public  housing 
agencies  ("PHAs")  administering 
traditional  public  housing;  PHAs 
administering  Section  8  project-based 
housing  assistance  payments  programs 
and  Section  8  project-based  certificate 
programs;  owners  of  housing  assisted 
under  any  Section  8  project-based 
program  (except  for  the  Moderate 
Rehabilitation  and  project-based 
certificates  programs,  for  which  the 
reporting  requirement  applies  to  the 
administering  PHAs);  and  multifamily 
housing  programs  receiving  assistance 
or  mortgage  insurance  from  HUD.  The 
regulations  provide  that  the  financial 
information  required  to  be  submitted  to 
HUD  on  an  annual  basis  under  these 
programs  generally  must  be  submitted 
electronically  and  must  be  prepared  in 
accordance  with  GAAP. 

The  move  to  uniform  financial 
reporting  standards  in  HUD  programs 
was  initiated  to  bring  consistency  and 
efficiency  in  financial  reporting.  In 
addition,  the  electronic  submission  of 
financial  reporting  standards,  as  a 
substitute  for  paper  submissions,  is  in 
accordance  with  the  Government 
Paperwork  Elimination  Act,  44  U.S.C. 
3504. 

Since  the  implementation  of  the 
UFRS  rule,  HUD  believes  that  the 
transition  to  electronic  reporting  of 
financial  information  using  uniform 
accounting  principles  has  proceeded 
well.  HUD  has  worked  closely  with  the 
entities  currently  subject  to  these 
standards  ("covered  entities")  to  assist 
them  in  becoming  familiar  with  GAAP 
and  reporting  information 
electronically  The  electronic 
submission  of  information  results  in 
significant  benefits,  such  as  increasing 
the  speed  of  information  preparation 
and  exchange,  cost  savings  from 
reduced  need  for  storage  space,  fewer 
errors  than  occur  with  paper 
submissions,  and  faster  HUD  review  and 
analysis. 

This  proposed  rule  adds  participants 
under  another  program  to  the  programs 
covered  under  the  UFRS  rule,  24  CFR 


part  5,  subpart  H.  The  new  covered 
participants  are  the  Titie  I  and  Title  II 
nonsupervised  lenders,  nonsupervised 
mortgagees,  and  loan  correspondents 
who  are  approved  by  HUD  under  24 
CFR  part  202  to  originate,  purchase, 
hold,  service  and/or  sell  loans.  In 
addition  to  re^'isions  to  part  5  to  add 
these  participants,  this  rule  makes 
conforming  changes  to  24  CFR  202.5, 
202.7,  and  202.8. 

HUD  believes  that  the  transition  from 
paper  to  electronic  filing  for  these 
entities  will  also  proceed  well,  and  will 
benefit  the  industry',  the  Department 
and  taxpayers.  This  progression  to 
electronic  reporting  will  be  further 
facilitated  by  the  fact  that  these  Title  I 
and  Title  II  nonsupervised  lenders, 
nonsupervised  mortgagees,  and  loan 
correspondents  currently  receive  all 
loan  authorizations  exclusively  through 
the  HUT)  electronic  secure  on-line 
Internet  system.  Accordingly,  these 
entities  are  familiar  with  HUD's 
electronic  secure  systems. 

This  rule  when  issued  as  a  final  rule 
would  be  effective  for  the  covered  Title 
I  and  Title  II  nonsupervised  lenders, 
nonsupervised  mortgagees,  and  loan 
correspondents  after  December  31,  2001. 
Audited  financial  statements  submitted 
by  the  covered  entities  on  or  after 
January  1,  2002,  must  be  submitted 
electronically.  Audited  financial 
statements  submitted  prior  to  January  1 . 
2002,  may  either  be  submitted  in  paper 
or  electronically  at  the  lenders'  option. 

Findings  and  Certifications 

Paperwork  Reduction  Act 

The  proposed  new  information 
collection  requirements  contained  in 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Under  this  Act,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

The  public  reporting  burden  for  this 
new  collection  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  the  following  table. 
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Information  collection 


Numtjer  of 
respondents 


Responses 
per  respond- 

enl 


Total  annjal 
responses 


Hours  per 
response 


§5.801(0(3) 


r^ 


000 


1 


7,000 


3.0 
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Total  hours 


21.000 


In  accordance  with  5  CFR 

1320.8(d)(1).  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 

.technology,  e.g..  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  by  January  29.  2002.  Comments 
must  refer  to  the  proposal  bv  name  and 
docket  number  {FR-4552-P'-01)  and 
must  be  sent  to:  Joseph  F  Lackey,  Jr., 
HUD  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503  and  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SVV,  Washington,  DC  20410. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  will  not  impose  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995 

Environmental  Impact 

This  proposed  rule  does  not  direct, 
provide  for  assistance  or  loan  or 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise  or 


provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly. 
under  24  CFR  50.19(c)(1),  this  proposed 
rule  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969(42  use.  4321). 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  is  not  anticipated 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  This  rule  does  not  create  a  new- 
reporting  requirement.  The  annual 
reporting  of  certain  financial 
information  is  a  preexisting  HUD 
program  requirement.  This  rule  adds 
HLTD  approved  Title  I  and  Title  II 
nonsupervised  lenders,  nonsupervised 
mortgagees,  and  loan  correspondents  to 
the  covered  entities  that  must  submit 
financial  data  electronically  The  rule 
standardizes,  to  the  extent  possible,  the 
content  of  the  information  and  the 
preparation  of  the  information  (in 
accordance  with  GAAP).  HUT) 
anticipates  that  these  changes  will  bring 
consistency,  simplicity  and  reduced 
administrative  burden  to  the  reporting 
process.  With  respect  to  costs,  the  audit 
costs  paid  by  Title  I  and  Title  II 
nonsupervised  lenders,  nonsupervised 
mortgagees,  and  loan  correspondents  are 
a  recognized  part  of  operating  and 
administrative  expenses  HUD 
anticipates  no  or  very-  little  monetary 
impact.  The  Federal  Housing 
Commissioner  has  required  GAAP- 
based  accounting  for  a  number  of  years 
and  the  majority  of  these  lenders 
already  adhere  to  its  tenets. 

Notwithstanding  HUD's 
determination  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
HUD  specifically  invites  comment 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  the 
preamble 

Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  Federalism  implications  and 


either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law.  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This 
proposed  rule  does  not  have  Federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
Stat^law  within  the  meaning  of  the 
Executive  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  applicable 
to  24  CFR  part  202  are:  14.110 
Manufactured  Home  Loan  Insurance — 
Financing  Purchase  of  Manufactured 
Homes  as  Principal  Residences  of 
Borrowers;  14.142  Structures  and 
Building  of  New  Nonresidential 
Structures;  and  14  162  Mortgage 
Insurance — Combination  and 
Manufactured  Home  Lot  Loans. 

List  of  Subjects 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claims.  Drug  abuse. 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians.  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing. 
Mortgage  insurance.  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement. 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble.  HLT)  proposes  to  amend 
title  24  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENT;  WAIVERS 

1,  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

.Authority:  42  U.S.C.  3535(d].  unless 
otherwise  noted. 

2  Amend  §5.801  by  adding 
paragraphs  (a)(5),  (c)(3).  and  (d)(3)  to 
read  as  follows: 
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§5.801     Uniform  financial  reporting 
standards. 

(a)  *   *   * 


!.S)  HUD-dppnnt'd  Title  1  and  Title  II 
nonsupervisod  lendors,  nonsuper\'ised 

ni'irluaiif'cs.  dv..]  Inaii  (  orrt-^p'  .nil^nts. 


13)  Ffir  those  entities  listeti  in 
p<iragrdph  (d)(5)  of  this  section,  the 
financidl  information  to  be  submitted  to 
fil'L)  in  accordance  with  paragraph  (b 
nfthis  section  must  be  submitted  to 
Hl'D  annuallv,  no  later  than  90  days 
after  the  end  of  the  fiscal  vear  'or  within 
an  extended  time  if  an  extension  is 
granted  at  the  sole  discretion  of  th-' 
Secretarv).  An  extension  request  must 
be  received  no  earlier  than  45  davs  and 
no  later  than  15  davs  prior  to  the 
submission  deadline. 

(d)  *    *    * 

•         •         *         *         ♦ 

13!  The  requirements  of  this  section 
will  go  into  effect  with  respect  to  those 
entities  listed  in  paragraph  (a)(5)  of  this 
section.  Audited  financial  statements 
submitted  before  June  1.  2002.  mav 
either  be  submitted  in  paper  or 
electronit:allv  at  the  lender^'  option 
.•\udited  financial  statements  submitted 
hv  lenders  im  and  after  lune  1.  20()_' 
must  be  submitted  electronicali\ 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

.J   The  authority  t  itation  for  24  (T'K 
part  202  c  ontmues  to  read  as  follows: 

.Authority;  U  l  .a  L.  1703,  1709,  anil 

I  7 1,5b;  42  lYs.C.  3535(d). 


4.  In  §  JOj  5.  revise  paragraph  (n){l) 
intro(K,c  t  ir\  text  to  read  as  follows: 

§202  5     General  approval  Standards. 


(n)  2\'et  Worth.  (1)  Each  supervised  or 
nonsupervised  lender  or  mortgagee 
approved  under  §§  202.6  and  202.7  shall 
have  a  net  worth  of  not  less  than 
S250,000  in  assets  acceptable  to  the 
Secretary.  Each  Title  II  supervised  or 
nonsupervised  mortgagee,  except  a 
inultifamily  mortgagee,  shall  have 
additional  net  worth  in  excess  of 
.S25().0()()  of  not  less  than  one  percent  uf 
the  mortgage  volume  exceeding 
,S2 5. 1)00. 00(1  in  value,  but  total  net  worth 
is  not  reciu. red  to  exceed  Si, 000. 000. 
Mortgage  volume  is  calculated  as  of  the 
end  of  the  fiscal  year  being  audited  and 
equals  the  sum  of: 
***** 

5.  In  §  202.7,  revise  paragraphs 
(b)(4)(i)  introductory  text  and  {b)(4){i)(A) 
to  read  as  follows: 

§202.7    Nonsupervised  lenders  and 
mortgagees 

*  •  •  *         * 

(b)  '    '    • 

(4)  Audit  n'port.  [ii  A  lender  or 
mortgagee  must  complv  with  the 
financial  reporting  requirements  in  24 
(FR  part  5,  subpart  H.  Audit  reports 
shall  be  based  on  audits  performed  bv 
a  certified  public  accountant,  or  bv  an 
independent  public  accountant  licensed 
bv  a  regulatory  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States  on  or  before  December  31.  1970 
and  shall  include: 

(A)  A  financial  statement  in  a  form 
acceptable  to  the  Secretarv.  including  a 
balance  sheet  and  a  statement  of 
operations  and  retained  earnings,  a 


statement  of  cash  flows,  an  analysis  of 
the  mortgagee's  net  worth  adjusted  to 
reflect  only  assets  acceptable  to  the 
Secretary,  and  an  analysis  of  escrow 
funds;  and 
***** 

6,  In  *:;  202.8,  revise  paragraphs  (b)(3) 
introductory  te.x^  and  (b){3)(i)  to  read  as 
follows:  * 

§202.8     Loan  correspondent  lenders  and 
mortgagees. 


(3)  Audit  report  A  loan  correspondent 
lender  or  mortgagee  must  complv  with 
the  financial  reporting  requirements  in 
24  CFR  part  5.  subpart  H  except  that  a 
loan  correspondent  mortgagee  meeting 
the  definition  of  a  supervised  lender  or 
mortgagee  in  §  202.6(a)  need  not  file 
annual  audit  reports.  Audit  reports  shall 
be  based  on  audits  performed  bv  a 
certified  public  accountant,  or  bv  an 
independent  public  accountant  licensed 
by  a  regulatory'  authority  of  a  State  or 
other  political  subdivision  of  the  United 
States  on  or  before  December  31.  1970 
and  shall  include: 

(i)  A  financial  statement  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet,  statement  of  operations 
and  retained  earnings,  a  statement  of 
cash  flows,  an  analysis  of  the  net  worth 
adjusted  to  reflect  only  assets  acceptable 
to  the  Secretary  and  an  analysis  of 
escrow  funds;  and 


Dated   October  ,!(),  ^001 
John  C.  W'eicher, 

Assif^tant  Serreto.a  for  linusina-Fcderal 
Housing  Commissioner 
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34  CFR  Part  ''5 

Direct  Grant  Programs:  Final  Rule 


I 

60136  Federal  Register /Vol.  66,  No.  231 /Friday.  November  30.  izooi /Rules  and  Regulations 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 
RIN  1890-AA02 

Direct  Grant  Programs 

AGENCY:  Office  of  the  Chief  Financial 
Officer.  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
that  govern  discretionan-  grant 
programs.  These  amendments  will 
implement  new  options  for  our 
application  review  process  for 
discr  -tionary  grants.  These  changes  will 
improve  the  quality  of  the  review 
process  and  provide  greater 
opportunities  for  inexperienced, 
"novice  applicants"  to  receive  funding. 
DATES:  These  regulations  are  effective 
December  31,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Sinkovits,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW  , 
room  3652,  RGB-3.  Washington,  DC 
20202-4248.  Telephone:  (202)  708- 
7568. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  mav 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On  April 
17,  2000  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  part  in  the  Federal  Register  (65 
FR  20698). 

In  the  preamble  to  the  NPRM.  the 
Secretary  discussed  on  pages  20699 
through  20702  the  major  changes 
proposed  in  that  dociunent  to  increase 
the  options  available  for  reviewing  and 
selecting  discretionary  grants.  These 
included  the  following: 

•  Amending  §75.217  to  include  the 
use  of  quality  bands  to  evaluate 
applications  and  adding  a  new  §  75.223 
to  describe  the  procediues  used  under 
competitions  that  use  quality  bands. 

•  Adding  a  new  §  75.224  to  address 
the  practice  that  has  evolved  in  some 
program  offices  of  the  Department  of 
Education  (Department)  involving  the 
use  of  more  than  one  review  of  an 
application,  otherwise  known  as 
"multiple  tier  review." 

•  Adding  a  new  §  75.225  to  include 
procedures  to  use  if  the  Secretary 


decides  to  give  special  consideration  to 
novice  applicants. 

These  final  regulations  contain  one 
significant  difference  from  the  NPRM. 
As  a  result  of  public  comments  we 
received,  we  have  decided  not  to  make 
final  the  regulations  regarding  the  use  of 
quality  bands  in  this  document.  We 
would  like  to  do  more  work  to  consider 
fully  the  issues  raised  by  commenters 
and  to  determine  whether  to  issue  final 
regulations  for  the  quality  band 
procedures.  Rather  than  delay  the 
implementation  of  the  procedures  for 
novice  applicants,  we  have  decided  to 
publish  as  much  of  the  NPRM  as 
possible  in  final  now  and  to  notify  the 
public  of  our  decision  regarding  the 
quality  band  procedures  at  a  later  date. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  sixteen  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

We  discuss  substantive  issues  under 
the  section  of  the  regulations  to  which 
they  pertain.  Generally,  we  do  not 
address  technical  and  other  minor 
changes,  as  well  as  suggested  changes 
that  the  law  does  not  authorize  the 
Secretary  to  make. 

A  number  of  commenters  supported 
these  regulations  while  others  raised 
concerns  about  them.  As  discussed 
earlier,  the  Secretary  has  decided  to 
proceed  with  publishing  these  final 
regulations  without  the  sections  ou 
quality  bands.  Therefore,  these  final 
regulations  include  only  the  sections  on 
multiple  tier  review  and  novice 
procedures.  All  of  the  comments 
discussed  below  concern  novice 
procedures,  as  none  were  received  on 
multiple  tier  review  Before  discussing 
the  individual  comments,  we  provide  a 
genera]  response  to  the  comments  we 
received  on  the  novice  procedures. 

The  novice  procedures  were 
developed  in  response  to  the  public 
perception  that  the  barriers  to  receiving 
a  grant  are  highest  for  those  who  have 
never  received  a  grant  before.  These 
procedures  are  an  additional  option  for 
Department  staff — they  are  not 
required — and  would  be  used  only  in 
those  circumstances  where  they  are 
programmatically  appropriate. 

When  determining  the  number  of 
bonus  points  available  to  novice 
applicants  under  a  partic\ilar  program, 
the  Secretary  will  carefully  balance 
quality  concerns  with  the  goal  of 
enabling  new  applicants  to  break  into 
the  grant  award  system.  The  Secretary 
will  not  fund  projects  under  these 


procedures  that  are  of  poor  quality  or  do 
not  meet  the  requirements  of  the 
program  under  which  they  are  funded. 

Section  75.225     What  Procedures  Does 
the  Secretary  Use  if  the  Secretary 
Decides  To  Give  Special  Consideration 
to  Novice  Applications? 

Comments:  A  number  of  commenters 
strongly  supported  the  novice 
procedures,  stating  that  it  would  be 
encoiu-aging  to  first-time  applicants  to 
know  that  more  experienced  applicants 
would  not  necessarily  win  out  over  less 
experienced,  yet  highly  qualified 
applicants.  These  commenters  believed 
that  this  gave  their  organizations  and 
their  grants'  intended  beneficiaries  a 
better  chance  of  benefiting  from  Federal 
funding  despite  their  inexperience  in 
writing  applications  and  managing 
grants. 

Discussion:  These  comments  affirm 
the  Secretary's  intent  to  broaden  the 
pool  of  applicants  that  apply  for  and 
ultimately  receive  funding  under  the 
Department's  discretionary  grant 
programs. 

changes:  None. 

Comments:  Several  commenters 
questioned  the  appropriateness  of 
allowing  programs  to  give  novice 
applicants  any  preference  in  the 
selection  process,  stating  that  all 
applicants  were  novices  at  one  time  and 
were  able  to  get  funded  by  following  the 
application  procedures,  studying 
funded  applications,  and  submitting 
high  quality  proposals.  These 
conunenters  were  concerned  that  lower 
quality  applications  would  be  funded 
under  these  procedures.  One  commenter 
questioned  the  perception  held  by  some 
unsuccessful  applicants  that  an 
organization  had  to  already  have  a  grant 
to  get  a  grant.  Another  questioned  the 
need  for  a  separate  regulation  to  make 
the  funding  of  novices  a  priority,  since 
programs  already  have  the  ability  to 
define  priorities  for  funding. 

Discussion:  During  the  Department's 
reengineering  process  a  significant 
number  of  focus  group  participants  from 
the  applicant  community  voiced  the 
opinion  that  it  was  very  difficult  to 
break  into  the  grant  funding  system, 
particularly  for  small  and  inexperienced 
organizations  that  lack  the  resources  to 
hire  professional  grant  writers. 
Therefore,  one  of  the  goals  of  the 
reengineered  grants  process  is  to 
broaden  the  range  of  grant  applicants 
and  recipients  who  participate  in  our 
programs.  Instituting  special  procedures 
for  novice  applicants  is  one  way  to 
achieve  this  goal  and  to  address  the 
perception  that  our  grants  process  is 
unfairly  weighted  toward  the  larger 
institutions  with  greater  resources.  The 
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Secretary'  will  not  fund  poor  quality 
applications  or  ones  that  do  not  address 
.  the  program's  requirements.  Although 
programs  may  set  funding  priorities,  the 
funding  of  novice  applicants  is 
generally  not  addressed  in  this  fashion. 
In  addition,  this  new  procedure 
standardizes  the  procedures  for 
programs  that  choose  to  open  up  a 
competition  for  novices,  ensuring 
greater  fairness  in  the  process. 

Changes:  None. 

Comments:  A  number  of  commenters 
recommended  that  the  proposed 
definition  of  novice  applicant  be 
changed.  One  commenter  suggested  that 
the  five-year  period  without  a  Federal 
discretionary'  grant  be  eliminated  from 
the  novice  applicant  definition  and  that 
the  Secretary  be  given  latitude  in  the 
final  determination  of  which  applicants 
quaiif\-  as  novices.  One  commenter  was 
concerned  that  imder  the  proposed 
definition,  a  'novice  applicant  '  may 
never  have  received  a  grant  before 
simply  because  it  did  not  have  the  need 
that  would  have  made  it  eligible  to 
apply  for  a  particular  grant  competition, 
and  not  because  it  lacked  the  resources 
or  capacity  to  apply.  Another 
commenter  wa^  concerned  about  how 
the  definition  would  be  applied  to 
groups  of  applicants,  such  as  consortia 
and  partnerships. 

Discussion:  The  definition  was  set  at 
five  years  without  a  discretionary  grant 
from  any  Federal  program  in  order  to 
ensure  that  the  applicant  was  truly  an 
inexperienced  novice  applicant.  If  the 
definition  applied  only  to  an  applicant 
that  had  not  received  a  grant  or  subgrant 
under  the  particular  Department  of 
Education  program  from  which  it  seeks 
-funding,  then  an  a{)plicant  with 
extensive  experience  in  receiving  grants 
ft-om  other  Federal  programs  could 
apply  as  a  novice,  which  clearly  it 
would  not  be. 

The  Secretary  recognizes  that  there  is 
a  slight  possibility  that  an  organization 
could  qualify  as  a  novice,  despite  the 
fact  that  it  had  the  resources  and 
capacity  to  apply  earlier,  but  hadn't 
received  a  grant  from  the  Federal 
government  in  the  past  five  years  merely 
because  it  hadn't  had  a  legitimate  reason 
to  apply.  However,  the  Secretary' 
believes  that  the  likelihood  that  this 
would  happen  is  small,  and  that 
achieving  the  goal  of  broadening  the 
pool  of  applicants  who  apply  for.  and 
ultimately  receive,  discretionary  grant 
funding  outweighs  this  concern 

Moreover,  the  Secretary'  believes  that 
reserving  broad  latitude  to  determine 
which  applicants  qualify  as  novices 
would  not  give  all  potential  applicants 
clear  notice  of  the  rules  by  which  the 
competition  will  be  judged.  Finally,  the 


Secretary  agrees  that  clarification  is 
needed  in  these  final  regulations 
regarding  how  the  novice  applicant 
definition  would  apply  to  applications 
submitted  by  groups,  such  as 
partnerships  or  consortia.  The  Secretary 
believes  that  in  order  for  an  application 
submitted  by  a  group  to  qualify  as  a 
novice  application,  all  members  of  the 
group  should  meet  the  definition  of 
novice  applicant.  The  Secretary  has  also 
amended  the  novice  applicant 
definition  to  clarify  that  any  member  of 
a  group  application  that  receives  a  grant 
under  a  Department  program  could  not 
qualify  in  the  future  as  a  novice 
applicant  for  that  program. 

Changes:  In  order  to  provide 
clarification  on  how  the  novice 
application  procedures  would  applv  to 
applications  submitted  by  a  group,  the 
Secretary  has  amended  the  novice 
applicant  definition  in  §  75.225(a)  to 
indicate  that  when  a  group  submits  a 
novice  application  each  member  of  the 
group  must  meet  the  novice  applicant 
definition.  Further,  we  have  amended 
the  definition  to  preclude  members  of  a 
group  of  eligible  applicants  that  receives 
a  grant  from  being  considered  as  novice 
applicants  under  that  particular 
program  in  the  future.  Section  75.225  (a) 
has  also  been  renumbered  accordingly 

Comments:  Several  commenters 
supported  the  idea  of  separate 
competitions  for  novice  applicants,  but 
did  not  want  standards  to  be  lowered  for 
these  competitions;  novice  applicants 
should  have  to  meet  the  same 
requirements  as  any  other  applicant. 
There  was  also  support  for  keeping  the 
size  of  the  awards  to  novices  relatively 
small.  Others  commented  that  the 
winners  of  novice  competitions  might 
require  closer  monitoring  or  additional 
technical  support  until  the  novice 
grantees  develop  more  experience  in 
grants  administration.  Another 
commenter  thought  it  would  be  more 
prudent  to  give  the  additional  assistance 
in  advance  of  the  competition,  to  ensure 
the  submission  of  high  quality 
proposals. 

Discussion:  We  agree  that  novice 
applicants  must  meet  the  same 
requirements  as  other  applicants  As 
discussed  earlier,  the  purpose  of  this 
regulation  is  to  increase  the  number  of 
competent  grantees,  not  to  reward  lower 
quality  applications  with  funding.  In 
addition,  it  has  always  been  the  policy 
of  the  Department  to  nurture  successful 
projects  by  providing  assistance  to  new- 
grant  recipients,  particularly  first-time 
or  relatively  inexperienced  grantees. 
This  assistance  is  given  in  the  form  of 
technical  assistance  workshops,  where 
training  in  basic  grants  administration  is 
provided,  as  well  as  regular  contact  by 


phone  or  e-mail  between  Department 
staff  and  grant  project  staff.  We  expect 
that  in  the  case  of  novice  grantees,  post- 
award  support  will  be  provided  to  a 
greater  extent  than  normal,  to  help 
ensure  the  success  of  these  projects.  In 
fact,  the  use  of  special  procedures  for 
novice  applicants  will  make  it  easier  for 
program  staff  to  identify  those 
applicants  that  may  need  the  most 
assistance.  As  we  gain  experience  with 
novice  applicants,  the  most  effective 
ways  of  ensuring  their  success  will  in 
all  likelihood  become  more  evident. 
Changes:  None, 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contajn  anv 
information  collection  requirements. 

Intergovernmental  Review 

These  final  regulations  are  not  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
pari  79  However,  many  of  the  programs 
that  these  final  regulations  would  applv 
to  are  subject  to  Executive  Order  12372 
and  the  regulations  in  34  CFR  pari  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  reiving  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  the  Depariment's  specific 
plans  and  actions  for  these  programs. 

Assessment  of  Educational  Impact 

In  the  NTRM  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available, 

Based  on  the  response  to  the  NTRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  ^^^^M■  ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site  If  you  have  questions  about 
using  PDF,  call  the  US,  Government 
Printing  Office  (GPO),  toll  ft'ee.  at  1- 
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888-293-6498;  or  in  the  Washington. 
D.C..  area  at  (202)  512-1530. 

Note;  The  official  version  of  this  document 
IS  the  do(  ument  published  in  the  Federal 
Register   Free  Internet  di  (  ess  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federdl  Regulations  is  available  on  GPO 
.\(  (  ess  dt    http    /^^^^-^v.access.gpo.go^^/^a^a/ 
inilr\  htw.l. 

(Catalog  of  Federal  Domestic  Assistance 

Number  (foes  not  apply) 

List  of  Subjects  in  34  CFR  Part  75 

Administrative  practice  and 
procedure.  Education  Department.  Grant 
programs — edu{;ation.  Grant 
administration.  Performance  reports. 
Reporting  and  recordkeeping 
requirements,  L'nobligated  hmds 

Dated:  November  26,  2001. 
Rod  Paige. 

Sftrftnr,'  ol  Edm  ation 

For  the  reasons  discussed  in  the 
preamble,  the  Secretarv  amends  part  ~5 
of  title  34  of  the  Gode  of  Federal 
Regulations  as  follows: 

PART  757— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  Part  7,t 
continues  to  read  as  foUovNs; 

Authority:  20  U.S.C.  1221e-3  and  3474. 

unless  otherwise  noted, 

2.  Section  75.223  is  added  and 
reserved  and  new  §§  75.224  and  74.225 
are  added  to  subpart  D  under  the 
undesignated  center  heading  "Selection 
Procedures"  to  read  as  follows: 


§  75.223    [Reserved] 

§  75.224  What  are  the  procedures  for 
using  a  multiple  tier  review  process  to 
evaluate  applications? 

(a)  The  Secretary  may  use  a  multiple 
tier  review  process  to  evaluate 
applications. 

(b)  The  Secretary  may  refuse  to  review 
applications  in  any  tier  that  do  not  meet 
a  minimum  cut-off  score  established  for 
the  prior  tier. 

(c)  The  Secretary,-  may  establish  the 
minimum  cut-off  score — 

(1)  In  the  application  notice  published 
in  the  Federal  Register;  or 

(2)  .-Kfter  reviewing  the  applications  to 
determine  the  overall  range  in  the 
quality  of  applications  received. 

(d)  The  Secretary  may.  in  anv  tier — 

(1)  Use  more  than  one  group  of 
expeils  to  gain  different  perspectives  on 
an  application;  and 

(2)  Refuse  tc  consider  an  application 
if  the  application  is  rejected  under 
paragraph  (b)  of  this  section  by  any  one 
of  the  groups  used  in  the  prior  tier. 

(Authority:  20  U.S.C.  1221e-3  and  3474) 

§  75.225    What  procedures  does  the 
Secretary  use  if  the  Secretary  decides  to 
give  special  consideration  to  novice 
applications? 

(a)  As  used  in  this  section,  "novice 
applicant"  mean.s — 

(1)  .Anv  applicant  for  a  grant  from  ED 
that— 

(i)  Has  never  received  a  grant  or 
subgrant  under  the  program  from  which 
it  seeks  funding; 


(ii)  Has  never  been  a  member  of  a 
group  application,  submitted  in 
accordance  with  §§  75.127-75.129.  that 
received  a  grant  under  the  program  from 
which  it  seeks  hinding;  and 

(iii)  Has  not  had  an  active 
discretionary  grant  from  the  Federal 
Government  in  the  five  years  before  the 
deadline  date  for  applicatitms  under  the 
program. 

(2)  In  the  case  of  a  group  application 
submitted  in  accordance  with 
§§  75.127-129.  a  group  that  includes 
only  parties  that  meet  the  rc^quirements 
of  paragraph  {a)(l)  of  this  section. 

(b)  For  the  purposes  nf  paragraph 
(a)(l)(iii)  of  this  section,  a  grant  is  active 
until  the  end  of  the  grant's  project  or 
funding  period,  including  any 
extensions  of  those  periods  that  extend 
the  grantee's  authority  to  obligate  funds. 

(c)  If  the  Secretary  determines  that 
special  consideration  of  novice 
applications  is  appropriate,  the 
Secretary  may  either — 

(1)  Establish  a  separate  competition 
for  novice  applicants:  or 

(2)  Give  competitive  preference  to 
novice  applicants  under  the  procedures 
in  34  CFR  75.105(c)(2). 

(d)  Before  making  a  grant  to  a  novice 
applicant,  the  Secretary  imposes  special 
conditions,  if  necessary,  to  ensure  the 
grant  is  managed  effectively  and  project 
objectives  are  achieved. 

(Authority:  20  U.S.C   1221e-.3  and  3474) 
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37 55559 

161 55559 

250 55559 

284 55559 

358 55559 

19  CFR      , 

101 56430 

141 57688 

142 57688 

20  CFR 

404 ; 58010 

416 58010 

625  56960 

Proposed  Rules: 

217 59542 

404 57009,  59306 

21  CFR 

Ch.  1 56034 

207 59138 

510 56035 

520 505134 

522 56036 

558 57873,  58935 

607 59138 

807_ 59138 

868 57366 

892 57368 

1306 ,56607 

23  CFR 

1 58665 

Proposed  Rules: 

420 59188 

1331 56261 

24  CFR 

201 56410 

202 56410 

888 59052 

Proposed  Rules: 

5  60132 

200 60128 

202 60132 

25  CFR 

151 56608 

513 .58056 

Proposed  Rules: 

580 56619 

26  CFR 

1 58061 

Proposed  Rules: 

1 56262.  57021,57023, 

57400 
3' 57023 

27  CFH^^ 

4 :. 58938 

19 58938 

24 58938 

40 56757 

45 56757 

70 56757 

194 58938 

250 58938 

251 58938 

295 56757 

Proposed  Rules: 

55 57404 


28  CFR 

Proposed  Rules: 

104 55901 

801 58083 

29  CFR 

4011 59693 

4022 57369.  59693 

4044 57369.  59694 

Proposed  Rules: 

1953 56043 

30  CFR 

723 58644 

845 58644 

913 58371 

926 58375 

Proposed  Rules: 

250 56620 

913 59201 

914 57655 

916.... 59751 

918 55609 

924 55611 

934 57660 

935 56263 

938... 57662 

31  CFR 

Ch.  V 57371 

337 '. 5643t 

358'. 56759 

539 57371 

Proposed  Rules: 

1  59754 

32  CFR 

3 57381 

505 55876 

706 56383 

Proposed  Rules: 

3  58422 

33  CFR 

84 55086 

100 56035.  57873,  57875 

117 56207,  56991,  57384, 

58062,  59534,  59695 

151 55566,  58381 

15-5 55566 

157 55566 

158 ^ 55566 

160 57877 

165 55575,  56035,  56208, 

56210,  56212,  56214.  56216, 

57385,  58064,  59696 

169 58066 

183 55086 

Proposed  Rules: 

175 56627 

34  CFR 

75 60136 

36  CFR 

73 57878 

242 55092.56610 

37  CFR 

253 59698 

38  CFR 

3 56613,  56614 

Proposed  Rules: 

4 55614 
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39  CFR 

111 56432.  56435  56993 

58944 

501 55096 

960 55577 

40  CFR 

52 55097  55099.  55102. 

55105.  55880,  56218.  56220, 
56222,  56223.  56447,  56449 
56454,  56465  56904,  56931. 
56944,  57160,  57196.  57219. 
57223,  57230,  57247  57252 
57261,  57387.  57389.  57391 
57395.  57666  57882.  58070, 
58667.  59699.  59702.  59704. 
59706,  59708 

60 57824 

62 59711 

63 55577  55844,  57668 

58393,  58396 

70     55112.55883,56996 

58400.  58952.  59161.  59535 

71 55883 

80 55885 

81 56476 

82 57512 

92 58953  59602 

148 58258 

180 55585,  56225  56233 

57671  58400 

261 58258 

268 58258 

271  55115,  57679.  58258 

272 .<! 58964 

281 59713 

300 55890  56484,57685 

57686.  59363  59716 

302 58258 

Proposed  Rules: 

3 56629,  59392 

50 57268 

51 56629  59392 

52     55143.  55144  56496. 

57407  57408,  57692  57693. 

57911.  57914  59205  59755 

59756  59757 

60 .' 56629.  57829  59392 

62 59757 

63 56629.  57696  57917. 

58425  58427.  58610  59392 

70 55144,  56629,  59392 

80 55905 

82;. 55145 

89 55617  58085 

90 55617 

91 55617 

94 55617 


122 58556 

123 56629  59392 

136 58693 

142 56629,  59392 

145....*. 56629  59392 

147 56496  56503 

162 56629  59392 

194 59207  59208 

233 56629  59392 

257 56629  59392 

258 56629  59392 

261 :. 57918 

264  58085 

271  56629.  57697  59392 

272  58985 

281 56629  59392 

300     55907  56507  59393 

59758,  59759 

403 56629  59392 

412 58556 

501 56629  59392 

745 56629  59392 

763 56629   59392 

1048 55617 

1051 55617 

1065 55617 

1068 55617 

41  CFR 

Ch   302 58194 

61-250    56761 

101-3      55593 

102-84    55593 

300-2     58194 

300-3 58i94 

300-70 58194 

42  CFR 

130 58667 

405 55246 

410 55246  58788 

411 55246   58686 

413 59856 

414 55246 

415 55246 

416  56762 

419  55850   55857   59856 

482  56762 

485 56762 

489 59856 

Proposed  Rules: 

100      55908 

447 58694 

43  CFR 

3160 56616 

3600 58892 

3610 58892 


3620 58892 

3800        58892 

44  CFR 

2        57342 

9        57342 

10      57342 

59     _ 59166 

64 59166 

65 56769   56773 

204 57342 

206    57342 

Proposed  Rules: 

67  .56785,  56788 

45  CFR 

Ch  V 56383 

46 56775 

1355 58872 

1356 58872 

1357 58872 

Proposed  Rules: 

1639 58986 

2553 56793 

46  CFR 

25 55086 

172 .-..  55566 

221 55595 

47  CFR 

20    59719 

54     59719 

69 59719 

73 55596  55597   55598 

55892  55893   56038,  56486 
56616   56617   57883   58408 

58409  58410  58973 

9C'  57884 

Proposed  Rules: 

1 58697 

2 56048  57408  59209 

15 56793  59209 

18 59209 

20  ...65618 

51   59759 

54  59761 

58  58703 

69  59761 

73      56507  56629  5663C. 

56794  58428  58429 
90  59209 

48  CFR 

Chapter  2 55i2i 

204    55121 

207  55121 


212  55121 

213 55123  56902 

252   55121 

253         5512^ 

Proposed  Rules: 

32   57294 

52  57294 

203 55157 

1827 57028 

1835 57028 

1852 57028 

49  CFR 

1 55598 

1201       56245 

Proposed  Rules: 

171 59.720 

173 59220 

174 59220 

175 59220 

176 59220 

177 59220 

178 59220 

571  55623  59543  59769 

575  56048 

50  CFR 

59367  59537  59734 

20   56780 

100  55092  566^0 

223  59749 

224  59749 
300             56038   58073  59^ ^i 

600 55599  57885 

622     57396  5841G 

635  £7397 

648  55599  56039  560*40 

56041    5g7ei    57398  58073 
58074 
660  55599   57687   59i73 

6^9  55^23   55^28 

Proposed  Rules 
17  ..  56265   56508   57526 

5756Ci   58706   59544   59769 
20  56266   5870:- 

21 56266 

216 55909 

222    57930 

223    57930 

229    59394 

600   59546   5954- 

522  55910  5922- 

635  5^409 

648  56052   58097   59404 

679  59225   59228   59771 


\ 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  30, 
2001 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations 

Contractor  performance 
system,  designation  and 
mandatory  use   published 
10-1-01 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act, 
implementation 

Substantial  product  hazard 
reports;  published  10-31- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Distnct  of  Columbia: 
published  10-16-01 

Kentucky  published  10- 

31-01 
Rhode  Island,  published 

10-1-01 
Tennessee    published  11- 

14-01 

Vennont    published  11-29- 

01 

Air  pollution   standards  of 

performance  for  new 

stationary  sources 

Industnal-commercial- 

instltutional  steam 

generating  units, 

published  10-1-01 

Air  programs   approval  and 

promulgation.  State  plans 

for  designated  facilities  and 

pollutants 

Texas   published  10-1-01 
Hazardous  waste  program 

authonzations 

Missoun,  published  10-1-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  sen/ices. 
Commercial  mobile  radio 
services- 
Wireless  enhanced  91 1 
service  conditions 
public  safety  answering 
point  clanfication: 
Richardson.  TX; 
effective  date   published 
11-30-01 


FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system 

Annual  bank  board  of 
directors  meetings; 

minimum  number: 
maintenance  of  effort; 
published  10-3' -01 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Pgymy  rabbit:  Columbia 
Basin  distinct  population 
segment:  published  11-30- 

01 

TRANSPORTATION 
DEPARTMENT  j 
Federal  Aviation  I 
Administration       I 

Ainworthiness  directives 
Boeing,  published  10-26-01 
Dormer:  published  10-19-01 

Honeywell:  published  10-26- 
01 

Procedural  rules:     | 
Flight  Operational  Quality 
Assurance  programs: 
enforcement  protection; 
published  10-31-01 

RULES  GOING  INTO 
EFFECT  DECEMBER  1, 
2001 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits:  published  11- 
15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 

Alternative  trading  systems: 
temporary  stay  of 
effectiveness   published 
12-7-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  standards 
Special  conditions — 
Hartzell  Propeller,  Inc. 
f^odel  HC-E5A-2;'E8991 
constant  speed 
propeller   published  10- 
3-01 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 


Elecfnc-powered  vehicles: 
electrolyte  spillage  and 
electrical  shock  protection; 
published  9-27-00 

Electric-powered  vehicles: 
electrolyte  spillage  and 
electncal  shock  protection, 
effective  date  delay: 
published  2-8-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits 
Hospital  and  outpatient  care 
for  veterans,  enrollment 
decision  level:  inpatient 
hospital  care  and 
outpatient  medical  care, 
copayments:  published 
11-30-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  from  contagious 
equine  mentis  (CEM)- 
affected  countries — 
Rhode  Island,  stallions 
and  mares:  receipt 
authonzation;  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27459] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electnc  loans: 
Mergers  and  consolidations 
of  borrowers,  comments 
due  by  12-3-01.  published 
11-1-01  [FR  01-27480] 

AGRICULTURE 
DEPARTMENT 

Federal  claims  collection; 
comments  due  by  12-7-01; 
published  11-7-01  [FR  01- 
27887] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska,  fishenes  of 
Exclusive  Economic 
Zone — 

Salmon,  comments  due 
by  12-4-01,  published 
10-5-01  [FR  01-25038] 
Northeastern  United  States 
fishenes — 

Summer  flounder,  soup, 
and  black  sea' bass; 
comments  due  by  12-5- 
01;  published  11-20-01 
[FR  01-28920] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  groundfish: 
comments  due  by  12-3- 
01    published  11-16-01 
[FR  01-28744] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals 
Incidental  taking — 
Kodiak  Launch  Complex. 
AK.  rocket  launches; 
Steller  s^  lions, 
comments  due  by  12-5- 
01:  published  11-5-01 
[FR  01-27734] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Securities 
Accounts  holding  secunty 
futures  products: 
applicability  of  customer 
protection,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc  :  comments  due 
by  12-5-01.  published  11- 
2-01  [FR  01-27523] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous, 
national  emission  standards: 
Friction  materials 
manufactunng  facilities; 
comments  due  by  12-3- 
01;  published  10-4-01  [FR 
01-24887] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  12-6-01.  published  11- 
21-01  [FR  01-29067] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production:  comments  due 
by  12-6-01:  published  11- 
21-01  [FR  01-29068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs- 
Pennsylvania,  comments 
due  by  12-3-01, 
published  11-1-01  [FR 
01-27281] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
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State  operating  permits 
programs — 

Pennsylvania:  comments 
due  by  12-3-01: 
published  11-1-01  [FR 
01-27282] 
Air  programs: 
Stratosphenc  ozone 
protection — 

Essential  use  allowances 
allocation  (2002  CY), 
and  essential  laboratory 
and  analytical  uses;  de 
minimis  exemption 
extension  through  2005 
CY,  comments  due  by 
,    12-3-01:  published  11-1- 
i    01  [FR  01-27383] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States    , 

Distnct  of  Columbia, 
comments  due  by  12-3- 
01.  published  11-1-01  [FR 
01-27376] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Distnct  of  Columbia: 
comments  due  by  12-3- 
01;  published  11-1 -01  [FR 
01-27377] 
Oregon,  comments  due  by 
12-3-01;  published  11-1- 
01   [FR  01-27280] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementations 
plans,  approval  and 
promulgation 

Oregon;  comments  due  by 
12-3-01:  published  11-1- 
01  [FR  01-27279] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  12-5-01    published 
11-5-01  [FR  01-27463] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  12-5-01;  published 
11-5-01  [FR  01-27464] 

FEDERAL  

COMMUNICATIONS 
COMMISSION 

Radio  stations;  table  of 
assignments; 


Arkansas   comments  due  by 
12-3-01:  published  10-26- 
01  [FR  01-26987] 
Michigan,  comments  due  by 
12-3-01    published  10-26- 
01  [FR  01-26986] 
Oklahoma  and  Texas: 
comments  due  by  12-3 
01    published  10-24-01 
[FR  01-26749] 
Television  broadcasting 
Cable  television  systems — 
Multichiannel  video  and 
cable  television  service; 
video  programming 
distnbution,  competition 
and  diversity 
development,  comments 
due  by  12-3-01 
published  10-31-01  [FR 
01-27225] 
Televison  broadcasting 
Cross-ownership  of 
broadcast  stations  and 
newspapers,  comments 
due  by  12-3-01    published 
10-5-01    [FR  01-24950] 

FEDERAL  ELECTION 
COMMISSION 

Internet  and  Federal  elections, 
campaign-related  activity  on 
web  sites  of  individuals 
corporations,  and  labor 
organizations,  comments 
due  by  12-3-01    published 
10-3-01  [FR  01-24643] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Orthopedic  devices— 
Hip  )oint  metai/poiymer 
constrained  cemented 
or  uncemented 
prosthesis, 
reclassification: 
comments  due  by  12-5- 
01    published  9-6-01 
[FR  01-22286] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Energy  Employees 
Occupational  Illness 
Compensation  Program  Act; 
implementation 
.  Probable  cause 

determination  guidelines: 
comments  due  by  12-4- 
01:  published  10-5-01  [FR 
01  -24878] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations- 
Sacramento  Mountains 
checkerspot  butterfly, 
comments  due  by  12-5- 
01,  published  9-26-01 
•    [FR  01-24037] 


Showy  stickseed  comments 
due  by  12-7-01  published 
11-7-01   [FR  01-27892] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mme  land 
reclamation  plan 
submissions 

Louisiana,  comments  due  by 
12-3-01,  published  11-2- 
01   [FR  01-27544] 

Mississippi   comments  due 
by  12-3-01    published  11- 
2-01   [FR  01-27543] 

Ohio,  comments  due  by  12- 
7-01    published  11-7-01 
[FR  01-27982] 

JUSTICE  DEPARTMENT 

Federal  Bureau  of 
Investigation 

Communications  Assistance 
for  Law  Enforcement  Act, 
implementation 
Replaced    and 
significantly  upgraded  or 
otherwise  undergoes 
ma)or  modification 
definitions   etc    comments 
due  by  12-4-01    published 
10-5-01   [FR  01-24942] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathenng. 
Analysis   and  Refreival 
System  (EDGAR) 

Mandated  EDGAR  filing  for 
•foreign  issuers    comments 
due  by  12-3-01    published 
10-4-01  [FR  01-24806] 
Secunties 

Accounts  holding  secunty 
futures  products 
applicability  of  customer 
protection,  recordkeeping, 
reporting    and  bankmptcy 
rules,  etc    comments  due 
by  12-5-01    published  11- 
2-01   [FR  01-27523] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Mystic  River   CT    safety 
zone   comments  due  by 
12-7-01,  published  11-7- 
01  [FR  01-28006] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 

Bntish  Aerospace 
comments  due  by  12-6- 
01,  published  lO-5-Ol  [FR 
01-25048] 

CFM  International 
comments  due  by  i2-4- 
01    published  1 0-5-0 1  [FR 
01-25078] 


Eagle  Aircrafi  Pty   Ltd  : 
comments  due  by  12-3- 
01    published  11-5-01  [FR 
01-27654] 

FoKKe'  comments  due  by 
12-5-01  published  11-5- 
01   [FR  01-27566] 

General  Electnc  Co 
comments  due  by  12-4- 
01,  published  10-5-01  [FR 
01-250541 

Pilatus  Aircraft  Ltd  : 
comments  due  by  12-4- 
01,  published  lO-iO-Oi 
[FR  01-25398] 

Pratt  &  Whitney,  comments 
due  by  12-4-01    published 

10-5-01    [FR  01-25055] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards 
Specia'  conditions— 
Gultstream  Aerospace 
Model  G-1159B 
airplanes   comments 
due  by  12-7-01, 
published  1 1-7-01  [FR 
01-27987] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Roof  crush  resistance 
comments  due  by  12-6- 
01    published  10-22-01 
[FR  01-26560; 

TREASURY  DEPARTMENT 
Customs  Service 

United  States-Caribbean  Basin 
Trade  Partnership  Act 
Brassieres    preferential 
treatment   comments  due 
by  12-3-01    published  10- 
4-01   [FR  01-24991; 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Federal  Republic  of 
Yugoslavia  (Sert)ia  and 
Montenegro)    Kosovo  and 
Milosevic  sanctions 
regulations   comments  due 
by  12-3-01    published  10-3- 
01  [FR  01-24685] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Lending  and  investment 
Savings  associations 
greater  fiexibmry  m 
changing  marketplace: 
correction    comments  due 
by  12-3-01    published  11- 
26-01   [FR  C- -27329] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits. 


VI 
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Extended  care  services 
copayments,  comments 
due  by  12-3-01.  published 
10-4-01   [FR  01-24762] 


It 


LIST  OF  PUBUC  LAWS 

This  IS  a  continuing  list  of 
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H.R.  768/P.L.  107-72 

Need-Based  Educational  Aid 
Act  of  2001    (Nov    20    2001 
115  Stat    648 1 
H.R    2620/P.L.  107-73 
Departments  of  Veterans 
Affairs  and  Housing  and 
Urban  Development    and 
Independent  Agencies 
Appropnations  Act,  2002  iNov 
26    2001     115  Stat    651) 
H.R.  1042/P.L.  107-74 
To  prevent  the  elimination  o* 
certain  reports   (Nov   28. 
2001,  115  Stat    701) 
H.R.  1552/P.L.  107-75 
Intemet  Tax  Nondiscriminatior 
Act  (Nov    28    20C'1     '  '5  Stat 
703.) 


H.R.  2330/P.L.  107-76 

Agriculture    Rural 
Development    Food  and  Drug 
Administration,  and  Related 
Agencies  Appropriations  Act, 
2002  (Nov    28    2001,   115 
Stat    704; 

H  R.  2500/P.L.  107-77 

Departments  of  Commerce. 
Justice   and  State,  the 
Judician/   and  Related 
Agencies  Appropnations  Act. 
2002  (Nov    28,  2001:  115 
Stat    748) 

H.R.  2924/P.L.  107-78 

To  provide  authonty  to  the 
Federal  Power  Marketing 
Administration  to  reduce 
vandalism  and  destruction  of 
property,  and  for  other 
purposes    (Nov    28,  2001:  115 
Stat    808) 
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